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GABRIERS 

By  WiLUAM  A.  MABHir  *  and  Hbkbt  H.  Skylbs  t 

tVMtara  aot  Is  tUm  nttay  tnatatt  alsnAan  im  tUa  Woik,        ftOH  B«f«meM  lafta  p  ST] 

PART  ONE :  INTRODUCTION 
L  DEFDHTION  and  kinds  of  CARRTKRA  [aub-aoalysU  p  6] 
n.  AFPUGABHITT  of  law  of  BAILUENTS  [sutHuuOyBb  p  6] 

A.  To  Carnage  of  Cfooda 

B.  To  Carriage  ^  Pa$$eng«r9 

PART  TWO:   PRIVATB  CARRIERS 

L  DEFENmON  AND  NATURE  [sub-analysis  p  6] 
It  LIABILITY  FOR  LOSS  OR  INJURY  [sub-analysis  p  6] 
HL  ASSXTMPTION  OF  SPECIAL  UABIUTT  [sub-analysis  p  6] 
IF.  UEN  FOR  CHARGES  [sub-analysis  p  6] 

T.  COBIMON  CARRTKR8  ACTINa  AS  FBITATE  CARRIERS  [sulHuialysis  p  6] 

PART  THREE:    CARRIERS  OP  GOODS 

L  WHO  ARE  COBCMON  CARBIEBS  OF  OOODS  [sub-aaalysia  p  6] 

A.  Definitim  and  Oenercd  Nature 

B.  Railroad  CompaTtiea 

C.  Stagecoack  Lims 

D.  Express  and  Transportalion  C&mftanies 

E.  Cartmen,  Draymen,  Trackmen,  laghtermen,  Etc. 
P.  Transfer  Companies 

G.  Forwarding  Agents 

H.  Tu^>oat8,  Special  Trains,  Etc. 
I.  Wharfingers 

J.  Operaior  of  "Indines" 
K.  Irrigation  Companies 
L.  OH  Companies  Operating  Pipe  Lines 
M.  Stockyard  Companies 
N.  Postmasters  arid  Mail  Carriers 
0.  Receivers  and  Trustees 
P.  Qiwemmenis 

JL  BEGULATION  AND  CONTROL  OF  COMMON  CARBIEES  [sub^uudyaia  p  7] 

A.  In  General 

B.  Regulation  and  Control  by  State 

C.  Regulation  and  Control  by  Federal  Cfovemment 

D.  Carriers,  Instntmentalitiea,  and  FaeUUies  Svbfject  to  RegukHoa 

E.  License  Fees  and  Taxes 

F.  Judicial  Proceedings  to  Enforce  or  Restrain  Enforeemeni  of  BegvUoHons  by  Statute  or  Orders  of  Rail- 
 road  Commiseiont 

.  ^'Author  of  "Accord  and  SaBlsfactlon"  1  C.  J.  620.  "Adverse  PosaesBlon"  2  C.  J.  37,  "Arttltratton  and  Award" 
E  C.  J.  1,  "Aasumpalt.  Action  of'  S  C.  J.  1878.  "Boundaries"  »  C.  J.  146,  "Bridges"  »  C  J.  417,  "Burglary"  9 
C.  J.  100<,  "Cancellation  of  Instruments"  9  C.  J.  1164,  "Accord  and  Satisfaction^  1  Cyc  SOS,  "Adverse  Posses- 
sion 1  Cyc  968.  "Appearances"  3  Cyc  600,  "Costs"  11  Cyc  1,  and  of  a  Treatise  on  the  "Law  ef  Labor  Unions"; 
and  Joint  author  of  "Appeal  and  Error"  8  C.  J.  256. 

tAuthor  of  "Abduction"  1  C.  J.  281.  "Adjoining  Landowners"  1  C.  J.  1200.  "Agency"  2  C.  J.  404.  "Alter- 
ation of  Instrurcente"  2  C.  J.  1168,  "Architects"  5  C.  J.  2E4,  "Auctions  and  Auctioneers"  6  C.  J.  820.  "Bail"  6 
C.  J.  88S.  "Bonds"  9  C.  J.  1,  "Brokers"  9  C.  J.  606,  "Building  and  Construction  Contracts"  9  C.  J.  688,  "Fires"  19 
Cyc  977,  "Fish  and  Game"  19  Cyc  986,  "Fornication"  19  Cyc  1438,  "Improvements"  22  Cyc  1,  "Informations  In 
Civil  Cases"  22  Cyc  716,  "Joint  Tenancy"  23  Cyc  482,  "Liens"  26  Cyc  656:  and  Joint  author  of  "Gaming"  20 
Cyc  871,  "Railroads"  S3  Cyc  1,  "Street  Railroads"  36  Cyc  1388,  and  of  a  Treatise  on  the  "Law  of  Agency." 

For  later  osms,  davalbpsaBta  and  obUtfM  In  the  law  see  cumulative  Annotations,  same  title,  page  uid  note  number. 
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m.  BIOHT  OF  GABBIER  TO  MAKE  BEaULATIONS  FOB  CONDUCT  OF  BUSINESS  [sub-anaiyBiB 

p7]   

IT.  DUTY  TO  BECEITE  AND  TBANSPOBT  FBOPE&TT  [aub-aoalyais  p  7] 
A.  Statement  of  General  Rule 
.  B.  Ride  Applicable  to  Connecting  Carriers 

C.  Excuses  for  Refusal  to  Transport 

D.  Conditions  Precedent  to  Right  of  Transportation 

E.  Transportation  to  Points  beyond  Carrier's  Line 

F.  Memdamus  or  Injunction  to  Compel  Transportaiion 

G.  Actions  for  Refusal  to  Transport 

T.  DUTY  TO  FUBNISH  CABS  Isul>-aiialyais  p  7] 

A.  Statement  of  Rule 

B.  Excuse  for  Failure  to  Furnish  Cars 

C.  Conditions  Precede  to  Shipper's  Right  to  Cars 

D.  Action  for  Failure  or  R^usal  to  Furnish  Cars 

E.  Injundion  to  Compel  Carrier  to  Furnish  Cars 

VL  DUTIES  INCIDENT  TO  TRANSPORTATION  [sut^analysis  p  7] 

A.  Introductory  Statement 

B.  Duty  to  Furnish  Suitable  Facilities  for  Receiving  and  Delivering  Goods 

C.  Duty  to  Follow  Shipping  Directions 

D.  Duty  to  Divert  Shipment  at  Request  of  Ovmer  of  Goods 

E.  Duty  to  Furnish  Suitable  Cars 

F.  Care  of  Goods  While  in  Transit 

G.  Duty  as  to  Loading  and  Unloading 

H.  Corrdative  Bight  of  Carrier  to  Furnish  Facilities  and  to  Charge  for  Them 
I.  MisceUaneoua  Rights  and  Duties  Imposed  by  Exceptiorud  Circumstantxs 

m  COMMON-LAW  UABUJTT  OF  CABBIEBS  FOB  LOSS  OB  INJUBT  [aub-analyais  p  9] 

A.  Statement  qf  Rule 

B.  Reasons  on  Which  Rule  Is  Based 

C.  To  What  Classes     Carriers  Bide  AppUeabU 

D.  Excepted  Causes  Exempting  Carrier 

E.  Effect  of  Right  of  Comer  to  Behtse  to  Receive  Goods 

F.  Ijisurance  by  Carrier  against  Usual  Bisks  as  AffecUng  LiahiUty 

G.  Effect  of  Inter^aie  Commerce  Act  and  Its  Amendments  on  Liability 

H.  The  Louisiana  Doctrine 

7m.  UmnSQ  OB  EXTENDINQ  COMMON-LAW  liability  BT  CONTBACT  [sub-analysb  p  9) 

A.  Extending  CommonrLaw  LiabUUy 

B.  Limiting  Common^Law  Liability 

U.  SmPPING  BECEIPTSp  BILLS  OF  LATONG,  AND  SPECIAL  GONTBAGTS  [sulv^nalysis  p  11] 

A.  Beceipts 

B.  Bias  of  Lading 

C.  Special  Contracts  for  Transportation 

X.  AUTHOBITY  OF  AOENTS  TO  MAKE  CONTRACTS  FOB  GABBIEB  [aulMinalysis  p  12] 

A.  In  General 

B.  CorUracts  for  Furnishing  Cars 

C.  Contrads  for  Transportation  on  ComiecHng  Line 

D.  StipiUations  as  to  Time  and  Place  of  Delivery 

E.  Settlement  of  Claims  for  Damages 

F.  Stiptdations  as  to  Bates,  Bd>ates,  and  Discrimination 

G.  AuUiority  in  Reference  to  Other  Contrads 

XL  DEUVEBT  and  ACCEPTANCE  TO  CHABGE  CABBIEB  [sulMuialysis  p  12] 

A.  Delivery  and  Acceptance  Essential 

B.  Time  of  Delivery 

C.  Place  for  Delivering  and  Receiving  Freight 

D.  Notice  of  Delivery 

E.  When  Carrier's  LudnlUy  as  Such  Attaches 

F.  Authority  of  Carrier's  Agent  to  Beceive 

XEL  CUSTODY  AND  CONTBGL  OF  GOODS  IN  TRANSIT  [sub-analysU  p  12] 

A.  Title  to  Goods 

B.  Stoppage  in  Transitu 

Xm.  CABBIEB'S  CUSTODY  OF  GOODS  BEFOBE  AND  AFTEB  TBANSPOBTATION  [sub-analysis  p  13) 

A.  Custody  of  Goods  Awaiting  Transportation 

B.  Custody  of  Goods  Stopped  in  Transitu 

C.  Custody  AumtiTig  Delivery  to  Consignee 
XIY.  FINAL  DEUTERY  [sub-analysis  p  13] 

A.  Effect  of  Fined  Delivery 

B.  Duty  of  Carrier  to  Make  Fined  Delivery 

C.  What  Must  Be  Delivered 

D.  Time  of  Delivery 

For  tatcr  oasM,  AaralopnuBti  and  oluuiffM  In  the  lav  aee  cumulative  Annotations,  same  title,  psES^ad  note  luimber. 
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E.  Place  of  Delivery 

F.  Storage 

G.  Opportunity  to  Inspect 

H.  Usage  or  Custom  as  Affecting  Ddwery  • 

I.  Personal  Delivery 

3.  To  Whom  Delivery  Made 
K.  Delivery  to  Wrong  Person 
L.  Delivery  of  Goods  at  Wrong  Place 
M.  Delivery  vxilkout  Collection  of  Charges 
N.  Failure  or  Refusal  of  Consignee  to  Accept  Goods 

0.  Conversion  by  Carrier 
P.  Goods  Carried  C.  O.  D. 

Z7.  SmDBE  OF  aOODS  UMDEa  LEGAL  FBOCESS  AS  EXCUSE  FOB  NOMDEUTERT  [sub-anatysis 
pUI 

A.  Jn  general 

B.  Secure  under  PoHee  BegtUa/ionB 

C.  Garnishment 

D.  Rights  of  Officer  Levying  on  Goods 

XVL  LUBniTT  AND  ACTIONS  FOB  DELAT  [subHUuUyaiB  p  14] 

A.  In  Absence  of  Special  Contract 

B.  Ride  as  Affected  by  Special  Contract 

C.  What  Is  a  Reasonable  Time 

D.  What  Constitutes  Negligence 

E.  Delay  Must  Be  Proximate  Cause  of  Injury 

F.  Excuses  for  D^ay 

G.  Waiver  of  Right  of  Adim  Arising  out  of  Delay 

H.  Actions 

I.  What  Damages  Recoverable 

XTIL  CLAIMS  FOB  DAMAGES,  WAITER,  NOTICE  OF  CLAIM.  AND  LIMITATION  OF  TIME  TO  SlIE 

[sub-anal3r8is  p  16] 

A.  Waiver  of  Claim 

B.  NoHce  of  Claim  for  Damages 

  C.  Con^axAual  lAmiiations  as  to  Time  for  Bringing  Suit 

Z?m.  ACTIONS  FOB  LOSS  OF,  OB  INJURT  TO,  GOCnM  [sulHUtalyns  p  16] 

A.  Jurisdiction  and  Venue 

B.  CoTiditiona  Precedent 

C.  Parties 

D.  Pleadings 

E.  Evidence 

F.  Trial 

G.  Elements  and  Meaaun  of  Damages 

XBL  BATES  AND  BATE  MAKmO  [sulHuialyais  p  18] 

A.  Terminology 

B.  Right  of  Carrier  to  Fix  Rates 

C.  Power  of  State  to  Fix  or  Regulate  Rates 

D.  Power  of  Federal  Government  to  Fix  or  Regulate  Rates 

E.  Reciprocal  Rights  of  Public  and  Carrier  in  Respect  of  Service  and  Rate  of  Compensation 

F.  Reasoruibleness  of  Rates 

G.  Standard  of  Adequate  Return 

H.  Evidence  and  Presumptions  as  to  Reasoruiblenesa  of  Rates 

1.  Joint  Rates  arid  Division  of  Rates 
J.  Pooling  Arrangements 

K.  Filing,  Publication,  and  Posting  of  Rates 
L.  Power  of  Court  to  Prescribe  Rales 
M.  Construction  of  Particular  Tariffs 

N.  Proceedings  to  Enforce  Compliance  by  Carrier  wttA  RaJss  Fixed  by  Statute  or  Railroad  Comm^vm 
O.  Proceedings  MairitaiTiable  by  Carrier  for  Reli^  against  Unreasoriable  Rates 
P.  Proceedings  Maintainable  by  Shipper  or  Consignee  for  Relief  against  Unreasonable  Rates 
Q.  Proceedings  Maintainable  by  Bondholders  for  Relief  again^  Unreasonable  Rates 
R.  Eff&^  ^6hange  of  Rates  afier  Shipment  Has  Commenced 
ZX.  FREIGHT  CQABGES  AND  LIENS  [sub-analysis  p  20] 

A.  Charges 
  B.  Liens 

ZZL  DEMUBBAGE  [sub-analysis  p  20] 

A.  Definition,  Nature,  and  Object  of  Demurrage  Charges 

B.  Right  to  Demurrage  Charges 

C.  Construction  of  Demurrage  Rides  and  Contracts 

D.  Who  Liable 

E.  Excuse  for  Nonpayment  of  Demurrage 

F.  Lien 

O.  Enforcement  of  Demurrage  Charges 
far  latn  oMm*  AtralopBiniti  and  thmafm  In  the  law  see  cumulative  Annotations,  same  title,  paee  ap4»note  number. 
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XXn.  DISCRIMINATION  [sub-analysiB  p  21] 

A.  Unjust  Discrimination  Prohibited  Both  by  Common  Law  and  Staiutt 

B.  Only  Unjtut  Discrimination  Prohibited 

C.  Offer  (tf  Discriminaiion  Not  a  Violation  of  IrUerstaie  Commerce  AdL 

D.  Who  Are  Amenable  to  Law  against  Discrimination 

E.  In  Whose  Favor  Law  against  Discrimination.OpenOive 

F.  Services  Outside  Scope  of  Carrier's  Duly  as  Such 

G.  Competition  as  Justifying  Discrimination 

H.  PaHiciUar  Kinds  of  DiscrimiJiation  Considered 

I.  Rights  and  Remedies  Arising  out  of  Unjtist  DiscriminaHon 
J.  Unjust  Discrimination  Ordinarily  a  Quesfum  of  Fact 

XXHL  STATUS  OF  CONTRACTS  IN  VIOLATION  OF  STATDTSB  AGAINST  DISGBIHINATION  [sub- 
analysis  p  22] 

A.  Contracts  in  Violation  of  Interstate  Commerce  Law 

B.  Contrads  in  Violation  qf  State  Legiidaiion 

C.  Contracts  in  Violation  cf  Canattian  Legidation 

Xn7.  BENEFITS  OF  INSURANCE  [sub-analyais  p  22] 

A.  In  Absence  (4  Special  Contract 

B.  Under  Special  Contract 

XXr.  CONNECTINa  CARRIERS  [sub-analysis  p  22] 

A.  Definition 

B.  Rights,  Duties,  and  Lit^lUies  of  Initial  Carrier 

C.  Rights,  Duties,  and  Liabilities  of  Intermediate  ajid  Terminal  Carriers 

D.  Liability  of  Main  Line  for  Loss  Occurring  on  Branch  Lines 

E.  Joint  Liabiliiy  of  Carriers 

F.  Ri^ht  of  Connecting  Carrier  to  Benefit  of  Limited  Liability  Clauses  in  Coniraa  of  Carriage 

G.  Righi  of  ConneiUng  Carrier  to  Ben^  of  Stipulation  for  Notice  of  Claim  for  Damages 

H.  Actions 

I.  Liability  Over  of  Carrier  Cauaing  Loss  or  Injury 

J.  Furnishing  of  Facilities  by  Carrier  to  ConnetAing  Lines 
K.  Proceedings  to  Compel  Carriers  to  Make  Connections 

XXTL  PENALTIES  [sut^^nalyaa  p  24] 

A.  In  Oeneral 

B.  Construction  of  Statutes 

C.  Effect  of  Carmack  Amendment  on  State  Legidation  Relating  to  Penalties 

D.  Acts  for  Which  Penalties  Imposed 

X3CVn.  OFFENSES  BT  CARRIERS  AND  THEIR  AOENTS  [8ul>analy8i8  p  26] 

A.  Introductory  Statement 

B.  Failure  to  File  Rates 

C.  Transportation  of  Interstate  Commerce  without  Filing  Tariff 

D.  Charging  RcUes  Different  from  Those  Fixed  by  ScheatUe 

E.  Unjust  Discrimination 

F.  Giving  Rebates 

G.  Pooling 

H.  Delay  in  Transportation 
I.  Embezzlement 

J.  Violation  of  Quarantine  Laws 
K.  Transportation  of  Game  in  Vu^aiion  Statutes 

L.  Violation  of  Twenty-Eight-Hout  Law 
M.  Operation  of  Freight  Trains  on  Sunday 

JOCm.  OFFENSES  BT  PERSONS  DEAUNG  WITH  CARRIERS  [sul^analysis  p  26] 

A.  Introductory  Statement 

B.  Violations  of  EVdns  Act 

C.  Violation  of  Section  10  cf  Interstate  Commerce  Ad  and  lis  Amendment 

D.  Sending  Dangerous  Goods  by  Carrier  without  Giving  Notice  of  Their  Character 

TOaSL  UABILITT  OF  SHIPPER  OR  CONSIGNEE  TO  CARRIER  FOR  TORTIOUS  ACT  [sub-analysis  p  26] 


L  DEFINITION  AND  GENERAL  NATURE  [sub-analysis  p  26] 

A.  In  Oeneral 

B.  Parlievlar  Classes  of  Passenger  Carriers 
XL  WHO  ARE  PASSENGERS  [sub-analysis  p  26] 

A.  In  General 

B.  Necessity  of  Contrad 

0.  When  Relation  Commences 

D.  Continuance  and  Termination  of  Relation 

£.  Employees  of  Othas;  Special  Callings  on  Trains 

For  latvr  tmmtmt  dvralopmarti  and  duuigVB  In  the  law  see  cumulative  Annotations,  sani*  title,  DavMud  note  niHuber. 
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F.  Carrier'a  Smployeea 

G.  Ptmma  Biding  Gn^mUmdy 

H.  Biding  on  Passes 

I.  Persons  Riding  on  Vehides  or  in  Places  Not  Proper  for  Passengers 
J.  Persons  AUending  Passengers 

K.  Stealing  Ride  as  an  Offense 
UL  DtITT  TO  BEGEITE  AND  TBANSPOBT  PA88ENOEBS  [sub-analysis  p  27] 

A.  In  Qeneral 

B.  Whia  Persons  May  Be  Reused  Transportaiion 

C.  Waiver  of  Grounds  for  R^usal 

D.  Duty  to  Carry  on  Freight  and  Special  Trains  or  Cars 

E.  Remedy  of  Passenger  for  Refusal  of  Carriage 

F.  Damages 

IT.  STATUTOBT  BEGULAnONS  IN  GENERAI.  [sub-analysis  p  27] 

T.  BtlSS  AND  BEOULATEONS  OF  CABBZEB  IN  OENBBAL  [sul^analysis  p  27] 

A.  Power  to  Make 

B.  Begtdtttions  Must  Be  BeasowMe 

G.  Notice  cf  Regulations 

D.  Dutp  to  Obey;  Enforcement 

E.  Waiver  or  AbrogtUion  of  Rules 

F.  Use  of  Carrier's  Premises 

TL  FABE8,  TICKETS,  AND  8FE0IAL  GONTBACTS  [sub-analyais  p  27] 

A.  Fare 

B.  TVdbefo 

C.  Condittons  and  Limitationa;  Special  Contracts 

D.  Passes 

Vn.  UMTTATION  OF,  OB  EXEMPTION  FROM,  LEABHITT  [sub-analysis  p  28] 

A.  In  General 

B.  For  Negligence 

TIZL  EJECTION  OF  FASSENGEBS  AND  INTBUDEBS  [sub-analyais  p  29] 

A.  Disorderly  Conduct;  Obnoxious  Persons 

B.  Failure  or  R^usal  to  Comply  with  RegvlaUons 

C.  Failure  or  B^usal  to  Pay  Fare  or  Produce  Ticket 

D.  Taking  Wrong  Train;  Carried  Past  Destination;  Turning  Back  Car 

E.  Defective  or  Invalid  Ticket 

F.  Mistake  of  Conductor  as  to  Right  to  Transportation 

G.  Payment  or  Tender  of  Fare  to  Prevent  Ejection 

H.  What  Constitutes  Ejection 
I.  Place  or  Time  of  Sjedioh 
J.  Manner  of  Ejection 

K.  Return  of  Fare  or  Ticket 
L.  RiglU  to  Arrest  or  Detain  Passenger 
M.  L^fility  for  Wrongful  Ejection 
N.  Contributory  Act  or  Negligenee 

0.  Damages 

P,  Actions  for  Wrongful  Ejedion 

DL  PEBFOBMANCE  OF  CONTBAGT  OB  DUTY  TO  TBANSPOBT  [sub-analysis  p  30] 

A.  In  Genercd 

B.  On  Proper  Train  or  Com/eyanee 

C.  Route  to  Be  Pursued 

D.  Receiving  and  Taking  Up  Passengers 

£.  AccoTnmodaiions  and  Facilities  during  Transit 

F.  Continuous  Trip  According  to  Terms  of  Contract 

G.  Changes  and  Transfers  to  Other  Trains  or  Lines;  Performance  by  Connecting  Line 

H.  Duty  to  Ccffry  to  and  Stop  at  DestiruUion 

1.  Duty  to  Announce  or  Give  Notice  of  Arrival  at  Station 
J.  Duty  in  Connection  with  Alighting  of  Passatger 

E.  Time  of  Transportation;  Dday 
L.  Damages 

M.  Actions 

X.  PEBSONAL  mJUBIES  [sub-analysis  p  31] 

A.  Care  Required  and  Liability  ^  Carrier  in  General 

B.  Negligence  or  Wrongs  of  Carrier's  Employees  in  Oenend 

C.  Acts  of  F^ow  Passengers  or.  Other  Third  Persons 

D.  Act  of  God,  Vis  Major,  or  Inevitable  Accident 

E.  Duty  to  Warn  Passenger  as  to  Danger 

F.  Care  Required  and  Liabiliiy  as  to  Condition  and  Use  of  Premises 

G.  Care  Required  and  LiabilUy  as  to  Passengers  Bom-ding  or  AUghHng  from  V^ide 

H.  Care  Haired  and  Liability  as  to  Machinery,  Tracks,  and  AppliaTices 
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I.  Care  Required  and  LiabUity  in  Managwnent  and  Operation 
J,  Proximate  CauK  cS  Injwy 
K.  Damages 

L.  Actions  for  Personal  Injuries 
XZ.  CONTBIBUTORT  NEGUaENCl!  OF  PERSON  INJUBED  [sub-analysis  p  34] 

A.  In  General 

B.  Particular  Instances  of  Cmtributory  Negligence 

C.  Contribuiory  Negligence  as  Defense 

m  TRANSPORTATION  IN  PALACE  AND  SLEEPINQ  CABS  {aub-analysis  p  35]  * 

A.  Character  and  Status  of  Palace  and  Sleeping  Car  Companies 

B.  Contrad  Duty  in  General 

C.  Duty  as  to  Transportation 

D.  Duty  to  Receive  Passengers 

E.  Safety  and  Comfort  of  Paeaengen 

F.  Ejection  of  Passenger 

G.  Duties  and  Liabilities  as  to  Paaeenger^  Effects 

H.  ConirihxUory  Negligence 

I.  Reapedive  Duties  emd  LiabUities  cf  Railroad  Company  and  lumping  Car  Company 

J.  Darnagee 
  K.  Actions   

Xm.  PASSENGER'S  BAGGAGE  OB  EFFECTS  [sub-analysis  p  36] 

A.  What  Constitutes  Baggage 

B.  Duty  of  Carrier  to  Receive  and  Transport  Baggage 
G.  £xtra  Baggage  and  Special  Contracts 

D.  Checks  and  Receipts;  Their  Nature  and  Effect 

E.  Liability  for  Dday,  Loss  cf,  or  Injury  to,  Baggage  * 

F.  Damages 

Q.  AetiofM  for  Dday,  Lose,  or  Injury 


I.  DEFINITION  AND  NATURE  [M]  P  38 
n.  UABIUTT  FOR  LOSS  OB  INJURT  {$  5]  p  38 
m.  ASSUMPTION  OF  SPECIAL  UABIUTT  [$  6]  p  38 
IT.  UEN  FOB  CHARGES  [i  7]p  39 

T.  COMMON  CABBIEB8  ACTmO  AS  FBITATE  CABBIER8  [f  S]  P  39 

FABT  THREE:   CABRIEBS  OF  GOODS 

I.  WHO  ARE  COMMON  CARRIERS  OF  GOODS  [H  9-36]  p  39 

A.  Definition  and  General  Nature  [H  &-17]  p  39 

1.  Definition  [$  9]  p  39 

2.  Must  Be  a  Holding  Out  to  Carry  as  a  Public  Employment      10-14]  p  41 

a.  In  General  [5  10]  p  41 

b.  With  Respect  to  Particular  Kinds  of  Goods      11-14)  p  41 

(1)  InGeneral[^  11]  p  41 

(2)  Money  and  Other  Valuables  [  12]  p  42 

(3)  Live  Stock  [5  13]  p  43 

(4)  Cars  of  Other  Carriers  1$  14]  p  44 

3.  Transportation  Mu^  Be  for  Hire  [$  15]  p  45 

4.  Oumerahip  of  Means  of  Transportation  Unnecessary  [$  16]  p  45 

5.  Extent  of  Use  of  Carrier's  Facilities  Not  Material  [f  17]  p  46 

B.  Raiiroad  Companies  \U  18-22]  p  46 

1.  InGeneral[%  18]  p  46 

2.  Companies  Operating  Branch  Lines  and  Spurs     19]  p  46 

3.  Companies  Operating  Terminals,  Belt  Lines,  or  SwittMs  [J  20]  p  47 

4.  Stred.  Railway  Companies  [$  21]  p  48 

5.  Companies  Owning  and  Lmsing  Cars  to  Railroad  Companies  and  Shippers  [  (  22)  p  48 

C.  Stagecoach  Lines  [5  23]  p  48 

D.  Express  and  TransporttUion  Companies  [5  24]  p  48 

E.  Cartmen,  Draymen,  Truckmen,  Lightermen,  Etc.  [J  25]  p  49 

F.  Transfer  Companies  [5  26]  p  50 

G.  Forwarding  Agents    27]  p  50 
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2  How  Limitation  of  Liability  Effected  [55  174-185]  p  138 

a.  In  the  United  States  [55  174-184]  p  138 

(1)  Introductory  Statement  [$  174]  p  138 

(2)  Notice  m  175-176]  p  138 

(a)  In  General  [5  175]  p  138 

(b)  Filing  of  Regidations  vnth  Interstate  Commerce  Commission  [5  176]  p  139 
KorlAtareMMBiOvnlopmantiandoltai^rM  in  the  law  see  cumulative  Annotations,  same  title,  paee  and  note  number. 

Digitized  by  vaOOQlC 


10    [IOC.  J.]  CARRIERS 

(3)  StivuUaioru  in  Shipprng  Receipts  or  BUls  of  Lading      177-184]  p  140 

(a)  Shipping  RetxipU  [}$  177-181]  p  140 

aa.  Where  Receipt  la  Made  Ovi  by  Shipper  [$  177]  p  140 
bb.  Where  Receipt  Is  Not  Made  Out  by  Shipper      178-181]  p  140 
(aa)  MajorUy  Rule  [§  178]  p  140 
.  (bb)  lAmitations  of  MajorUy  Rule  [$  179]  p  141 
(oc)  Minority  Rule  [U  180-181]  p  142 

aaa.  Independently  of  Siatule  [(  ISO]  p  142 
bbb.  Under  Statutory  Provision     181]  p  143  * 

(b)  Bills  of  Lading  [U  182-134]  p  143 

aa.  Majority  Rule  [5  182]  p  143 

bb.  MinorUu  Rule  [U  183-184]  p  145 

(aa)  Independently  of  Statute  [$  183]  p  145 
(bb)  Under  StatrUes  [{  184]  p  145 
b.  In  England  and  Canada  [$  185]  p  146 

3.  Agency  in  Making  Contracte  [U  186-188]  p  146 

a.  In  General  [{  186]  p  146 

b.  lAve  Stock  ShipmenU  [{  187]  p  148 

c.  Consignor  Contrading  for  Consignee  and  Vice  Versa  [5  188]  p  148 

4.  Necessity  of  Giving  Shipper  Option  btixoeen  Modes  of  Shipment     189]  p  149 

5.  Consideration       190-193]  p  151 

a.  Necessity  [}  190]  p  151 

b.  SuMciency  [${  191-192]  p  152 

(1)  In  General  [$  191]  p  152 

(2)  Reduced  Freight  Rates     192]  p  152 

c.  Evidence  of  Consideraiion  [4  193]  p  153 

6.  Rea8on(^eness  of  Limitation  [5  1^>4]  p  154 

7.  What  Limitations  of  Liability  Permissible  [${  195-233]  p  154 

a.  Negligence  [}{  195-208]  p  154 

(1)  Ride  in  America  [H  195-206]  p  154 

(a)  In  Absence  of  Organic  or  Statutory  Pnmnofu  ReguUUing  Sutjed  {%%  105-203] 

p  154 

aa.  Majority  Rule  [$  195]  p  154 
bb.  Considerations  on  Which  Rule  Based  [$  196]  p  156 
■  CC.  Application  and  Extent  of  Rule  [U  197-201]  p  157 
(aa)  Negligence  of  Servants  [{  197]  p  157 
(bb)  Gross  Negligence,  Misconduct,  and  Fraud  [$  198]  p  157 
(cc)  Partial  Exemption  from  Licdnlity  for  Negligence  [\  199]  p  158 
(dd)  Provision  That  Carriers'  Servants  Shall  Be  Considend  Ship- 
pers' Servants  [$  200]  p  158 
(ee)  Negligence  in  Transportation  of  Live  Stock  [$  201]  p  158 
dd.  MinorUy  Rule;  New  York  H}  202-203]  p  159 

(aa)  Statement  of  and  Reason  for  Ride  [$  202]  p  159 
(bb)  Limitations  of  Rule  [$  203]  p  160 

(b)  Under  Sp&kcd  Constitutional  and  St(dutory  RegiUalions  [$  $  204-206]  p  161 

aa.  State  Constitutional  and  Statutory  Provisions  [H  204-205]  p  161 

(aa)  Prohibiting  Any  LimHtdum  qf  Common-Laio  Ludnaty  204] 
P  161 

(bb)  Prohibiting  LimiUdxons  againH  lAabUiii/  for  Gross  NegUgtnce 

205]  p  161 
bb.  Federal  Legislation  [$  206]  p  161 

(2)  Rule  in  England     207]  p  162 

(3)  Rule  in  Canada  {$  208]  p  163 

b.  In  Case  of  Loss  by  Fire  [{  209]  p  163 

c.  Injuries  to  Live  Stock  [}  210]  p  164 

d.  Limitation  of  Liability  as  to  Value  [H  211-223]  p  165 

(1)  Agreed  Valuation  [55  211-220]  p  165 

(a)  Majority  Rule  [5  211]  p  165 

(b)  Considerations  on  Which  Rule  Based  [$  212}  p  166 

(c)  Extent  and  Limits  of  Rule  [55  213-217]  p  167 

aa.  In  General  [5  213]  p  167 

bb.  Arbitrary  Valuation  [{5  214-217]  p  168 

(aa)  Statement  of  Doctrine  [f  214]  p  168 

(bb)  Distinction  bettoeen  Limitation  to  Sfaximum  Value  and  Value 
Fixed  by  Agreement  [5  215]  p  168 

(cc)  Distinction  betioeen  Valuation  Fixed  by  Shipper  and  Foiu- 
alion  Acquies<xd  in  by  Him  [5  216]  p  169 

(dd)  Disproportion  between  Actual  and  Fixed  Value  [$  217]  p  169 

(d)  The  MinorUy  Rule  [55  218-219]  p  171 

aa.  /n  Me  Ahserice  of  Statutes  Forbidding  Limitation  of  Common-Law 
lAabiUiy  [5  218]  p  171 
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bb.  Under  Statutes  or  Constitutions  PTokUnUng  Corners  from  Limiting 
Common-Law  Liability  I?  219]  p  172 
(e)  Effect  of  Carmack  Amendment  [i  220]  p  173 

(2)  Umitation  Where  Value  Not  Stated  [{  221]  p  174 

(3)  Limitation  of  Liability  to  Invoice  Price  or  Valw  at  Place  of  Shipment  [$  222]  p  176 

(4)  Stipulation  in  Bill  of  Lading  or  Receipt  Ddivered  after  Receipt  of  Goods  for  Ship- 

ment    223]  p  177 

e.  Limitations  of  Licdnlity  in  Respect  of  Time  and  Place  of  Delivery     224]  p  178 

f.  Limitation  or  Release  of  Damages  Occurring  Prior  to  Execution  of  Contract  [{  225]  p  179 

g.  LimUing  Liability  to  That  of  Warehouseman  [J  226]  p  180 

h.  Exempting  Carrier  from  Liability  as  Warehouseman  [$  227]  p  180 

i.  Limiting  Idainlity  to  That  of  Forvxirder  [$  228]  p  180 

j.  Limitation  of  Liability  for  Injuries  to  Perishable  Goods  by  Heat  [$  229]  p  180 ' 

k.  Limiting  Liability  for  Goods  Not  Sealed  and  Marked,  or  Not  Packed  Acoording  to  Require' 

ments  [$  230]  p  180 
1.  Requiring  Shipper  to  Insure  [$  231]  p  180 
m.  Limitations  Placing  Burden  of  Proving  Negligence  on  Shipper  [$  232]  p  181 
n.  Limiting  Liability  for  Mental  An^ish  [{  233]  p  181 

8.  Construction  of  Contracts  LimUing  Liability  [5$  234r-240]  p  181 

a.  General  Rules  of  Construction  [5  234]  p  181 

b.  Specific  Applications  of  RuUs  [H  235-240]  p  182 

(1)  Negligence  [$  235]  p  182 

(2)  Delivery  to  Wrong  Person,  Conversion,  or  Failure  to  Return  ]{  236]  p  183 

(3)  Limitations  as  to  Value  of  Shipment  [$  237]  p  184 

(4)  Damages  Occurring  Prior  to  Execution  of  Contract  [$  238]  p  185 

(5)  Refusal  to  Perform  Contract  of  Transportation  [$  239]  p  186 

(6)  Other  Applications  of  Rules  [$  240]  p  186 

9.  Operation  and  Effect  of  Contracts  lAmiHng  UabiUty  [$$  241-242]  p  187 

a.  In  General  [$  241]  p  187 

b.  Exempt  Cause  Must  Be  Proximate  \%  242]  p  188 

10.  Custom  and  Usage  as  Affecting  Carrier's  Liability  [$  243]  p  188 

11.  Conflict  of  Laws  as  to  Validity  of  Contracts  Limiting  Liability  [{  244]  p  189 

12.  Waiver  or  Loss  of  Benefit  of  Limitations  [$5  245-247]  p  189 

a.  In  General  U  245]  p  189 

b.  By  Deviation  [U  246-247]  p  189 

(1)  Statement  of  Rule  [5  246]  p  189 

(2)  Applications  of  Rule  [$  247]  p  190 

13.  As  to  Carriage  of  Goods  Not  within  Scope  of  DiOy  to  Carry  [«J  248-249]  p  190 

a.  In  General     248]  p  190 

b.  Loss  or  Injury  Caused  by  Negligence  1$  249]  p  191 

OL  SHIPPlNa  HECEZPTS.  BILLS  OF  LADINa,  AMD  SPECIAL  GONTBAGTS  [H  250-296]  p  191 

A.  Receipts     250]  p  191 

B.  Bills  of  Lading  [U  251-280]  p  192 

1.  Nature;  What  Constitutes;  Duty  to  Issue  [$  251]  p  192 

2.  Validity  and  Effect;  Construction  [5$  252-280]  p  194 

a.  Delivery  and  Acceptance     252}  p  194 

b.  Construction  of  Bills  of  Lading  [{  253]  p  194 

c.  Estoppel  [5$  254r-259]  p  195 

(1)  As  to  Quantity  of  Goods  Received  [U  254r-259]  p  195 

(a)  In  General  [§  254]  p  195 

(b)  Where  No  Goods  Are  Received  [H  255-259]  p  196 

oa.  In  Absent  of  Authority  of  Agent  to  Issue  BiU  of  Lading  tuUhout 
Receipt  of  Goods  [U  255-256]  p  196 

(aa)  View  That  Carrier  Is  Bound  by  Act  of  Agent     265]  p  196 

(bb)  The  Contrary  View  {J  256]  p  197 
bb.  Where  Agent  Has  Express  Authority  to  Issue  BiU  of  Lading  b^ore 

Receipt  of  Goods  [$  257]  p  198 
cc.  Where  Carrier  Ratifies  Unauthorized  Ad  of  Agent  [§  258]  p  198 
dd.  Where  Goods  Are  Received  Sulmguenl  to  Issuance  of  BiU  of  Lading 

H  259]  p  198 

d.  Parol  Testimony  to  Vary  [U  260-264]  p  198 

(1)  Considered  as  a  Contract     260]  p  198 

(2)  Considered  as  a  Receipt  [U  261-264]  p  199 

(a)  Introductory  Statement  [{  261]  p  199 

(b)  Recitals  as  to  Receipt  of  Goods  [$$  262-263]  p  199 

aa.  In  General  [}  262]  p  199 

bb.  Where  Quantity  of  Goods  Guaranteed  U  263]  p  200 

(c)  Recitals  as  to  Condition  of  Goods  [$  264]  p  200 

e.  Negotiability  and  Transfer  [$5  265-278]  p  201 

(1)  Introdjictory  Statement  [$  265]  p  201 
 (2)  Not  a  Transfer  of  Contract  Its^  [%  266]  p  202  
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(3)  Tranter  at  ColUateml  Security  [$  267]  p  202 

(4)  Mode  cf  Tranter  [U  26&-2eg]  p  204 

(a)  By  Indonement  and  Delivery  [$  268]  p  204 

(b)  By  Delivery  [(  269]  p  204 

(5)  Who  May  Make  Trawler     270]  p  205 

(6)  Limitatiotu  of  Negotiability  [H  271-278]  p  205 

(a)  In  Oenerei  [(  271]  p  205 

(b)  Rights  of  Bona  Fide  Pwehaaere  [f  $  272-278]  p  206 

aa.  Statement  qf  GenmU  Bide  [$  272]  p  206 
bb.  Ap^icatione  of  Bide  m  273-275]  p  206 

(aa)  Fraudulent  emdFictitiow  BiUa  of  Lading  [H  273-274)  p  206 
aaa.  General  Rule  [$  273]  p  206 

bbb.  Effect  of  Special  Statutory  Provisions     274]  p  207 
(bb)  Other  Cases  Applying  Rule     275]  p  207 
oc.  Exceptions  to  and  Limitations  of  Rtde  m  276-278]  p  207 
(aa)  Transfer  by  Apparent  Owner  [i  276]  p  207 
(bb)  Transfer  by  Fraudulent  Vendee  [$  277]  p  208 
(cc)  Effect  of  Statutes  Declaring  Bills  qf  Lading  Negotiable  [(  278] 
p208 

f.  Duplicate  BiBs  of  Lading  [{  279]  p  209 

g.  Substituted  BUls  of  Lading  [f  280]  p  209 

C.  Special  Contracts  for  Transportation  [($  281-296)  p  209 

1.  InGeneralli  281]  p  209 

2.  Contract  Personal  to  Shipper  [(  282]  p  211 

3.  Limitations  on  Right  to  Make  Special  Contracts     283]  p  211 

4.  Custom  as  Affecting  Contract  [f  284]  p  211 

5.  Excuses  for  Nonperformance  [$  285]  p  211 

6.  Modifiaaion  of  Contract     286]  p  211 

7.  Particular  Contracts  Considered  [U  287-296]  p  212 

a.  To  Transport  to  Point  beyond  Line  [$  287]  p  212 

b.  Mode  ofSkipmerU  [(  288)  p  212 

c.  CHving  Shipper  Option  to  Ship  at  Specified  Rate  H  289]  p  212 

d.  To  Furnish  Cars  at  Specified  Tifmes  and  Places  m  290-294]  p  212  - 

(1)  In  General  [S  290]  p  212 

(2)  Reguisites  and  Sufficient  of  Contract  and  Sufficiency  of  Pefformance  [$  291]  p  213 

(3)  Eixuees  for  FaUwre  to  Furnish  Cars     292)  p  213 

(4)  Actions  for  Breach  [f  293]  p  214 

(5)  Damages  Recoverable  [$  294]  p  215 

e.  Agreement  for  Compensation  to  Shipper  in  Case  of  Loss  or  Damage  {$  296]  p  215 

f.  Terms,  Time,  Etc.  [$  296]  p  215 

X.  AtTTHOBITT  OF  AGENTS  TO  MAKE  CONTRACTS  FOB  CABBIEB       297-^]  p  216 

A.  In  General  [$  297]  p  216 

B.  Contracts  for  Furnishing  Cars  [{  298]  p  218 

C.  Contracts  for  Transportation  on  Conn&Aing  lAne  [5  299]  p  219 

D.  SHpvMions  as  to  Time  and  Place  of  Delivery  [$  300]  p  220 

E.  Settlement  of  Claims  for  Damages  [{  301]  p  220 

F.  Stipulations  as  to  Rates,  Ramies,  and  DiscrimtTiation  [$  302]  p  220 

G.  Authority  in  Reference  to  Other  CorUracts  [}  303]  p  220 

XL  DEUVERT  AND  ACCEPTANCE  TO  CHABOE  GASBIEB  [H  304-316]  p  221 

A.  Delivery  and  Acceptance  Essential  [$  304)  p  221 

B.  Time  of  Delivery  [$  305]  p  222 

C.  Place  for  Delivering  and  Receiving  Freight  [J  306)  p  222 

D.  Notice  of  Delivery  [U  307-308]  p  222 

1.  In  General  [}  307]  p  222 

2.  Special  Contract,  Custom,  or  Usage  [f  308}  p  223 

E.  When  Carrier's  Liability  as  Such  Attdclies  [$$  309-313]  p  224 

1.  In  General  [{  309]  p  224 

2.  Delivery  with  Directions  to  Hold  until  Further  Orders  [i  310]  p  226 

3.  Failure  to  Give  Shipping  Diredxons  [$  311]  p  226 

4.  Failure  to  Prepay  Freight  [$  312]  p  226 

5.  Necessity  for  Issuance  of  Receipt  or  BiU  <4  Lading     313]  p  226 

F.  Authority  of  Carrier's  Agent  to  Receive  \%%  314-316]  p  227 

1.  In  General  [$  314]  p  227 

2.  Station  Agents  [}  315]  p  227 

3.  Drivers,  Draymen,  and  Porters  [(  316)  p  228 

m  CnSTODT  AND  CONTROL  OF  GOODS  IN  TRANSIT  [(»  317-322)  p  228 
A.  Title  to  Goods      317-319]  p  228 

1.  In  General     317]  p  228 

2.  Carrier  Cannot  Question  Conngnor's  TitU  ]$  31S]  p  229 

 3.  Rights  and  Duties  of  Carrier  aa  Special  Owner  [}  319]  p  229  
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B.  Stffppage  in  Transitu      320-322]  p  230 

1.  Notice  to  Carrier  [{  320]  p  230 

2.  Termination  of  the  Right  [$  321]  p  231 

3.  Effect  on  Carrier'a  Lien  [$  322]  p  231 

Xm.  CABBIES'S  C0STODT  Or  OOODS  BEFORE  AHD  AFTER  TRANSPORTATION  [f  f  323-349]  p  231 

A.  Ciulody  (ffGooda  AuraiHng  Transportation  [$  323]  p  231 

B.  Custody  of  Goods  Stopped  in  Transitu  [$  324]  p  232 

C.  Custody  AwaiUno  Delivery  to  Consignee  [U  325-349]  p  232 

1.  Carrier  lAable  as  Such  until  Transportation  Completed  [H  325-327]  p  232 

a.  In  General  [$  325]  p  232 

b.  Storing:  Placing  on  Sidetrack  [i  326]  p  233 

c.  Rules  Specially  Applicaljie  to  Express  Companies     327]  p  234 

2.  Notice  of  Arrival  of  Goods  and  Reasonable  Time, to  Remove  Goods      328-342]  p  234 

a.  Express  Companies  [$  328]  p  234 

b.  Other  Common  Carriers      329-342]  p  234 

(1)  Right  of  Consignee  to  Reasonable  Time  for  Removal  h^ore  Carrier's  LdabUity  as 
Insurer  Ceases  [H  329-330]  p  234 


$  329]  p  234 
$  330]  p  235 
H  331-337]  p  236 
(a)  Ifecesaiiy  [U  331-334]  p  236 

aa.  In  Ahsene&of  Contrad  Requiring  Ndice  [H  331-332]  p  236 


(a)  The  Minority  View 

(b)  The  Majority  View 
(2)  N<Mce  of  Arrival  of  Goods 


(aa)  The  Minority  View  [$  331  p  236 
(bb)  The  Majority  View  [$  332  p  236 
bb.  Under  Contract  Re^rinff  Notice  $  333]  p  237 
cc.  Undo"  Contract  Dispensing  with  Notice     334]  p  237 

(b)  Reguisites  and  Sufficiency  of  Notice      335-336]  p  238 

aa.  In  General  [$  335]  p  238 

bb.  Time  of  Giving  Notice    336]  p  238 

(c)  Circumstances  Excusing  Notice  [$  337]  p  239 

(3)  From  What  Period  Reasonable  Time  Computed  [$  338]  p  239 

(4)  What  Constitutes  a  Reasonable  Time  [H  339-341]  p  239 

(a)  Considerations  on  Which  Deiermination  of  Question  Rests  [$  339]  p  239 

(b)  Whether  a  Question  of  Law  or  of  Fact     340]  p  240 

(c)  lUustraHve  Cases  [$  341]  p  240 

(5)  Custom  or  Usage  aa  Affeding  Right  to  Notice  and  Reasonable  Time  [$  342]  p  241 

3.  Where  Goods  Are  Held  at  Consignee's  Request  \%  343]  p  242 

4.  Failure  or  Rdusat  of  Carrier  to  Ddieer  Goods  When  Called  For  [$  344]  p  243 

5.  LuMUiy  of  Carrier  after  Expiration    Reasonable  Time  ThiU  of  Warehousenuin  [$  345]  p  243 

6.  Nature  and  Eident  ly  Carrier's  Liability  as  Custodian  or  War^untseman      346-348]  p  244 

a.  Introductory  Statement  [$  346]  p  244 

b.  Gratuitous  Bailee;  Slight  Care  [$  347)  p  244 
c  Bailee  for  Hire;  Ordinary  Care  [$  348]  p  244 

7.  Actions  agamst  Carrier  as  War^ouaeman  [$  349]  p  246 

XIT.  FINAL  DELI7ERT  [H  350-399]  p  247 

A.  Effect  of  Final  Delivery  [$  350]  p  247 

B.  Duly  of  Carrier  to  Make  Final  Delivery  [$  351]  p  248 

C.  What  Musi  Be  Delivered      352-353]  p  249 

1.  In  General  [$  352]  p  249 

2.  Part  Delivery  [$  353]  p  249 

D.  Time  of  Delivery  [$  354]  p  250 

E.  Place  of  Delivery  [{{  355-361]  p  250 

1.  Duty  to  Deliver  at  Destination  Specified  [H  355-360]  p  250 

a.  General  Rule     355]  jp  250 

b.  Delivery  on  Private  Tracks  [$  356]  p  250 

c.  Acceptance  at  Place  Other  Than  Destination  Spwified  [$  357]  p  251 

d.  Duty  to  Deliver  at  Ustial  Place  at  Destination  for  Making  Ddivery  [($  358-360]  p  251 

(1)  Statement  of  Rule  [$  358}  p  251 

(2)  Ride  aa  Affected  by  Special  Contract  [5  359]  p  252 

(3)  Ride  as  Affected  by  Statute     360]  p  252 

2.  Duly  to  Deliver  at  Suitable  Place  for  Receipt  qf  Goods  by  Consignee  [$  361]  p  252 

F.  Storage  [$  362]  p  253 

G.  Opportunity  to  Inspect  [}  363]  p  253 

H.  Usage  or  Custom  as  Affecting  Delivery     364]  p  253 
I.  Personal  Delivery  [55  365-367]  p  254 

1.  In  General  [{  365]  p  254 

2.  Railroad  and  Special  Transportation  CompanieB  [$  366]  p  254 

3.  Express  Companies  [$  367]  p  255 

J.  To  Whom  Delivery  Made  [$$  368-376]  p  255 
1.  Consignee  [H  368-369]  p  255 
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a.  General  Rule  and  Reason  on  Which  It  Is  Baaed  [(  368]  p  265 

b.  Exceptions  to  Rule  [$  369]  p  257 

2.  Holder  of  BiU  of  Lading  [5$  370-372]  p  257 

a.  In  General  [$  370]  p  257 

b.  Effect  of  "Shipper's  Order"  Clause  in  BiU  of  Lading  [$  371]  p  259 

c.  Effect  of  "Order  Notify"  Oause  in  BiU  of  Lading  or  Shipping  Receipt  [$  372]  p  259 

3.  To  Agent  [}$  373-375J  p  260 

a.  In  General  [{  373]  p  260  . 

b.  Goods  Addressed  to  Consignee  in  Care  of  Third  Person  [{{  374-375]  p  261 

(1)  In  General  [$  374]  p  261 

(2)  Goods  Sent  in  Care  of  Carrier's  Local  AgerU  [$  375]  p  261 

4.  Real  Oumer  [}  376]  p  261 

K.  Ddivery  to  Wrong  Person  [$$  377-383]  p  262 

1.  Liability  of  Carrier  as  Such  [H  377-3811  p  262 

a.  In  General  [}  377]  p  262 

b.  Mistake  or  Fraud  [U  378-379]  p  264 

(1)  Statement  of  Rule  [$  378]  p  264 

(2)  Extent  and  Limits  of  Ride     379]  p  264 

c.  Negligence  of  Shipper  [$  380]  p  267 

d.  Ratification  of  Unavifujrized  Delivery  [5  381]  p  267 

2.  Liability  of  Carrier  as  Warehouseman  [$  382]  p  268 

3.  Recovery  by  Carrier  against  Person  WrongftJly  Receiving  Goods  \%  383]  p  268 
L.  Delivery  of  Goods  at  Wrong  Place  [$  384]  p  269 

M.  Delivery  vnthout  Collection  of  Charges  [J  3851  P  269 

N.  Failure  or  Refusal  of  Consignee  to  Accept  Goods  [5$  386-388]  p  269 

1.  Duty  to  Warehouse  Goods  and  Corresponding  lAtdnliiiy  of  Warehouseman    386]  p  269 

2.  Duty  to  Notify  Consignor  [5  387]  p  270 

3.  Duty  to  Return  Goods     388]  p  271 
O.  Conversion  by  Carrier  [U  389-396]  p  271 

1.  Acts  Constituting  Conversion  and  Rights  and  LialnlUies  Ariaing  Therefrom  [f  $  389-394]  p  271 

a.  Introducttyry  Statement  [$  389]  p  271 

b.  Loss  of  Goods  or  Delay  in  Delivery  [$  390]  p  272 

c.  Wrongful  Refusal  to  Deliver      391-392]  p  272 

(1)  Accruing  Rights  and  Liabilities  [$  391]  p  272 

(2)  What  Constitutes  Wrongful  Refusal  to  Ddioer  [$  392]  p  272 

d.  Other  Classes  of  Cases  [J  393]  p  274 

e.  Waiver  of  Conversion  [$  394]  p  274 

2.  A(Monsfor  Conversion  [{  395]  p  274 

3.  Measure  of  Damages  for  Conversion    396]  p  277 
P.  Goods  Carried  C.  0.  D.  [55  397-399]  p  278 

1.  Acceptance  f(ff  Transportation  [{  397]  p  278 

2.  TiOe  to  Goods  in  Transit  [5  398]  p  278 

3.  Duties  and  Liabilities  <4  Carrier    399]  p  279 

X7.  SEIZUbE  OF  GOODS  UNDER  LEGAL  PB0CBS8  AS  EXCUSE  FOB  NOIIDELEVEBT  [%%  400-403) 

p280 

A.  In  General  [}  400]  p  280 

B.  Seizure  under  Police  Regulatiorts  [{  401]  p  282  * 

C.  Garnishment  [$  402]  p  283 

D.  Rights  of  Officer  Levying  on  Goods  U  403]  p  283 

XVI.  LIABILITT  AND  ACTIONS  FOE  DELAY  [U  404^72]  p  283 

A.  In  Absence  of  Special  Contract  [U  404-405]  p  283 

1.  StatemerU  of  General  Rule  U  404]  p  283 

2.  Rule  as  Affected  by  Statxdes  Providing  Penalty  for  Delay  [5  405]  p  285 

B.  Rule  as  Affected  by  Special  Contract  [}  406]  p  286 

C.  What  Is  a  Reasonable  Time  [$  407]  p  286 

D.  What  Constitutes  Negligence  [$  408]  p  288 

E.  Delay  Must  Be  Proximate  Cause  of  Injury  [}  409]  p  289 

F.  Excuses  for  Delay  [H  410-420]  p  290 

1.  InGeneral[^  410]  p  290 

2.  Acts  of  Shipper  [{  411]  p  290 

3.  Advising  Shipper  as  to  Probable  Delay  [{  412]  p  290 

4.  Press  of  Business,  or  Lack  of  Facilities  [$  413]  p  291 

5.  Weather  CondUions  [$  414]  p  292 

6.  Strikes  and  Mobs  [$  415]  p  293 

7.  AcdderU  [5  416}  p  294 

8.  Compliance  with  Law     417]  p  294 

9.  Military  Control  of  Railroad  [$  418]  p  295 

10.  Other  Excuses  for  Delay  [5  419]  p  295 

11.  Special  Coniract  as  Affecting  Excuse  for  Delay  [$  420]  p  296 

G.  Waiver  of  Right  of  Action  Arising  out  of  Dday     421]  p  296 
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H.  Actiom  [H  p  297 

1.  Venue  15  422]  p  297 

2.  CandiHom  Precedent  U  423]  p  297 

3.  Parties  [$  424]  p  297 

4.  Pleading  [$$  425^26]  p  297 

a.  Complaint     425]  p  297 

b.  Plea  or  Am^wer  [$  426]  p  299 
6.  Issues,  Proof,  and  Variance  ft  427]  p  300 

6.  Evidence  [{$  428^9]  p  301 
"a.  Burden  of  Proof  [$$  428-433]  p  301 

1)  Delivery  to  Carrier  for  Transportation  [$  428]  p  301 

2)  Failure  to  Deliver  vntkin  ReasoncAle  Time  and  Maitera  of  Excuse  [U  429-430]  p  301 

(a)  The  General  RuU  [$  429]  p  301 

(b)  The  Rule  in  Missmiri  [{  430]  p  301 

(3)  Special  Contract  lAmiiing  Common-Law  Liability  [}  431]  p  302 

(4)  Shipper's  Failure  to  Give  Notice  of  Damages    432]  p  302 

(5)  Special  Damages    433]  p  302 

b.  Admissibility  [$$  434r438]  p  302 
(1)  /nGeneraZI5  434]p302 

2)  Negligence  [$  435]  p  302 

3)  Contributory  Negligence  [$  436]  p  303 

(4)  Matters  of  D^ense  or  in  Mitigaium    437]  p  303 

(5)  Damages  [$  438]  p  303  " 

c.  Weight  and  Sufficiency  U  439]  p  304 

7.  Queetions  for  Jury  [}  440]  p  305 

8.  Inslrudions     441]  p  306 
I.  What  Damages  Recoverable  [55  442-472]  p  307 

1.  Introductory  Statement  [5  442]  p  307 

2.  Elements  and  Measure  of  Damages  [5$  443-472]  p  307 

a.  IrUroductory  Staiement  [5  443]  p  307 

b.  Ordinarily  Not  the  Value  of  the  Goods  [$  444]  p  307 

0.  Depreciation  in  Market  Value  [5  (  445-448]  p  309 

(1)  Statement  of  Rule  [5  445]  p  309 

(2)  Extent  of  Rule  [5  446]  p  310 

(3)  Exeeplum  to  Rule  lU  447-448]  p  311 

(a)  In  General  [$  447]  p  311 

(b)  Machinery  [5  448]  p  311 

d.  Household  Goods  and  Wearing  Appmrd  [5  449]  p  312 

e.  IneiderUal  Expenses  and  Damages  [5  5  450-452]  p  312 
(1)  Introductory  Statement  [5  450]  p  312 

2)  Expenses  Incurred  by  Shipper  [5  451]  p  312 

3)  Injury  to  Goods  Shipped  [5  452]  p  313 

f.  IfUerest;  Dedudion  of  Freight  Charges  U  453]  p  314 

g.  Depreciation  in  Market  Value  between  Time  of  Arrival  and  Time  of  Sale  [$  454]  p  314 
.  Exemplary  or  Punitive  Damages  [5  455]  p  315 

1.  Special  Damages  [5$  456-471]  p  315 

(1)  Statement  tjf  General  Principles  Affecting  Right  to  Special  Damages  [55  456-462] 

p3l6 

(a)  In  Absence  of  Notice  of  Cireumsiances  Requiring  Prompt  Shipment  [5$  456- 

46^  p  315 
aa.  Statement  of  Rule  [5  456]  p  315 
bb.  Consideratums  on  Which  RuU  Based  [$  457]  p  316 

(b)  In  Case  of  Notice  of  Special  Circumstances  [U  458-462]  p  316 

aa.  Statement  of  Ride  [5  458]  p  316 
bb.  Time  of  Giving  Notice  [5  459]  p  317 
cc.  To  Whom  Notice  Given  [5  460]  p  318 
dd.  Regyisites  and  Sufficiency  of  Notice  [55  461-462]  p  318 

(aa)  Actual  Notice  [5  461]  p  318 

(bb)  Constructive  Notice  [5  462]  p  319 

(2)  Applieaiion  of  Foregoing  Principles  [$5  463-471]  p  320 

(a)  To  Goods  Designed  for  Use  in  Business  [5  5  463-467]  p  320 

aa.  In  General  H  463]  p  320 
bb.  Machinery  [5  464]  p  321 
cc.  Feed  for  Live  Stock  [5  465]  p  322 
dd.  FerHlizers  [5  466]  p  322 
ee.  Other  Applications  of  Rule  [$  467]  p  322 

(b)  To  Goods  Shipped  under  a  Contract  of  Sale  [55  468-469]  p  324 

aa.  Where  Carrier  Is  Not  Notified  of  Contract  [5  468]  p  324 
bb.  Where/Carrier  Has  Notice  of  Contract  (5  469]  p  324 

(c)  To  Goods  Shipped  for  Stde  at  a  PoHicular  Market  [5  470]  p  325 

(d)  Goods  Designed  for  Personal  Use  [5  471]  p  325 

  j.  Detoy  in  Transportation  of  Corpse  [5  472]  p  325  
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Xm,  CLAIMS  FOR  DAMAQES,  WAITER,  NOTICE  OF  CLAIM,  AMD  LIMITATION  OF  TIME  TO  SUE 

m  473-5061  P  326 

A.  Waiver  of  Claim    473]  p  328 

B.  NcUce  of  Claim  for  Damamg  [$(  474-504]  p  327 

1.  Naceasityfor  NoHcem  474r475]  p 327 

&.  Inthe  Absence  of  Contract  R^uiring  NUiee  [$  4741  P  327 

b.  Under  SUpulaHoM  in  Shipping  Contract  Regidring  Nt^ice  [$  475]  p  327 

2.  Purpose  and  VaHdity  of  Prooinons  for  Notice  [i  476J  p  328 

3.  Effea  of  Special  ConstUtdional  and  Statutory  Protneume  on  Power  to  Stipvlate  for  Notice 

m  477-478]  p  328 

a.  Sttde  Constitutional  and  Statutory  Promeiana  [$  4771  P  328 

b.  Federal  Legialation  [$  478]  p  329 

4.  Requieiiee  and  Validity  of  SHpulations  for  Notice  [$(  479-484]  p  329 

a.  In  General  [$  479]  p  329 

b.  ConsideraiMn  {%  480]  p  329 

c.  Reawna^bleneea  {%%  481-484]  p  330 

m  J^r«BS8%  U  4811  p  330 

(2)  StimdaUone  HOdKeaeonable  or  Unreaeonable  [H  4S2-484]  p  330 

(a)  InGenerdli  482]  p 330 

(b)  Aa  to  Time  Allowed  [$$  483-184]  p  331 

aa.  InGeneralU  483]  p 331 

bb.  -Live  Stock  Cases  [$  484]  p  332 

5.  To  What  CUama  SUptdatums  Apply  [U  485-488]  p  333 

a.  Loaa  or  Damage  Due  to  Negligence  [(  485]  p  333 

b.  Damage  Due  to  Delay  486] jp  334 

c.  Failure  to  Deltoer  Goods    487]  p  335 

d.  Other  CUdma    488]  p  335 

6.  Bequiaitee  and  Sufficiency  of  Notice  [$  489]  p  336 

7.  Excuaea  for  Failure  to  Gwe  Notice  [H  490-494]  p  338 

a.  Actual  Knowledge  on  Pari  of  Carrier  [f  490]  p  338 

b.  Impoaaihili^  of  Performance  [$  491]  p339 

c.  Tracing  of  Lost  Goods  by  Carrier    4921  p  339 

d.  Preventum  by  Act  of  Carrier  15  493]  p  340 

e.  Extending  Time  for  Giving  Notitx  of  Claim  for  Loaa  or  Injury    494]  p  340 

8.  Waiver  of  Notice  of  Claim  for  Loaa  or  Injury      495-504]  p  340 

a.  In  General  [$  495]  p  340 

b.  What  Amounts  to  Waiver  ($5  496-601]  p  341 

(1)  In  General  [$  496]  p  341 

(2)  Failure  to  Object  to  Verbal  Notice  [$  497]  p  341 

f3)  Failure  to  Object  for  Want  of  Verification  [{  498]  p  342 

(4)  R^ecting  Claims  on  Grounds  Other  Than  Want  of,  or  Defect  in.  Notice  [f  499]  p  342 

(5)  Misleading  Owner  of  Goods  as  to  Necessity  of  Notice  [5  500]  p  342 

(6)  Other  Waivers  [5  501]  p  342 

c.  Time  wiihin  Which  Acts  Constituting  Waiver  Must  Occur  [$  502]  p  343 

d.  Who  May  Waive  Notice  for  Carrier  [$  503]  p  343 

e.  Contractual  Prohibition  againet  Waiver     504]  p  343 

C.  Contractual  Limitations  as  to  Time  for  Bringing  Suit  [U  505-506]  p  343 

1.  InGeneral[^  505]  p 343 

2.  Waiver  of  Limitation  [$  506]  p  345 

Vm.  ACTIONS  FOR  LOSS  OF.  OR  INJORT  TO,  OOODB  [U  507-623]  p  345 

A.  Jurisdiction  and  Venue  [$  507]  p  345 

B.  Conditiona  Precedent  [$  508]  p  346 

C.  Partiea      509-533]  p  346 

1.  Plainiiffa  [H  509-531]  p  346 

a.  Owner  [(  509]  p  346 

b.  ConaignorlU  510-514]  p  347 

(1)  Aa  Owner  [$  510]  p  347 

(2)  Aa  Contracting  Party  [H  511-512]  p  348 

(a)  Actions  ex  Contractu  [$  511]  p  348 

(b)  Actiona  ex  Delicto  U  512]  p  350 

(3)  Married  Woman  as  Consignor  [$  513]  p  350 

(4)  Where  Goods  Are  Shipped  C.  0.  D.  1$  514]  p  350 

c.  Consignee  [U  515-521]  p  350 

(1)  InOeneral  [$  515]  p  350 

(2)  Presumption  ^riein^;  from  Bill  of  Lading  [$  516]  p  351 

(3)  Consignee  as  Owner  [$  5l7]  p  351 

(4)  Where  Consignee  Has  Made  Advances    518]  p  352 

(5)  Where  Consignee  Directs  Mode  of  Shipment  [$  5191  P  352 

(6)  Where  Consignor  la  Agent  of  Consignee  \%  520]  p  352 

(7)  Where  Consignee  Ilaa  No  Special  or  General  Property  [(  521]  p  352 

d.  Where  Shipper  la  Both  Consignor  and  Consignee  [$  522]  p  353 
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e.  Party  Having  Special  Property  in  Oooda  or  Ben^fid^  IrUerest  in  Performarux  of  Contraa 

[j  523]  p  353 

f.  General  Owner  [J  524]  p  354 

fr  Holder  of  BiU  of  Lading  [{  }  525-526]  p  364 

(1)  InGmeral{%  525]  p  354 

(2)  Indorsee  or  Assignee  of  BiU  of  Lading  [$  526]  p  354 

h.  Party  Designaled  in  BiU  of  Lading  as  One  to  Be  Notified  [i  527]  p  355 

i.  Cormgnor  as  Assigns  of  Cause  of  Actum  [$  528]  p  355 
j.  Assignee  of  Consignor  [I  529]  p  355 

k.  Insurance  Companies    530]  p  355 
I.  Undisclosed  Principal  [{  531]  p  365 

2.  D^endants  [5  532]  p  355 

3.  Joinder  of  Parties  1$  533]  p  355 

D.  Pleadings  [${  534^-567]  p  356 

1.  Declaration,  ComplaifU,  or  PetHion  [U  534-555]  p  356 

a.  Right  or  Capacity  to  Sve  U  534]  p  356 

b.  That  Defendant  Is  a  Common  Carrier  [$  536]  p  357  ' 

c.  Corporate  Existence  [5  536]  p  357 

d.  Delivery  to  Carrier    537]  p  358 

e.  Acceptance  by  Carrier  [$  538]  p  358 

S,  Time  of  Delivery  and  Acceptance  [$  539]  p  368 

g.  ConsidercUion  for  Carriage     540]  p  359 

h.  Description  of  Property  [$  541]  p  359 

i.  Condition  of  Property  [{  542]  p  359 
j.  Description  of  Termini  [$  543]  p  359 
k.  Negligence  \U  544^545]  p  360 

(1)  Propriety  or  Necessity  of  Pleading  15  544]  p  360 

(2)  How  Pleaded  [5  545]  p  360 

I.  Statement  of  Contract ;  Actions  ex  Contractu  [i  546]  p  361 
m.  Statement  of  Contract  or  Duty;  Adiona  ex  D^HOo  {%  647].  p  364 
n.  Duty  to  Carry  Safely  [$  648]  j)  364 

0.  Notice  of  Claim  for  Loa»  or  Damage  \%  649]  p  364 
p.  Demand    550]  p  365 

q.  Damage  or  Injury  Sustained  [5  551]  p  365 

T.  Negativing  Defenses  [$  552]  p  365 

8.  In  Specud  Proceedings  Given  by  Statute  [$  553]  p  366 

t.  Statutory  Form  of  Complaint  [(  564]  p  365 

u.  Joinder  of  Counts    555]  p  366 

2.  Pka  or  Answer  [U  556-566]  p  366 

a.  At  Common  Law  [U  556-559]  p  366 

(1)  General  Issue  t$  556]  p  366 

(2)  Special  Plea  [}  557]  p  366 

(3)  Plea  in  Abatement  f$  558]  p  367 

(4)  Admissions  [{  559]  p  367 

b.  Under  Code  Practice  [H  560-565]  p  367 

(1)  General  Denial  [(  560]  p  367 

(2)  Special  Pleas  [{$  561-5651  p  368 

(a)  In  General    561]  p  368 

(b)  Loss  from  Cause  Exempting  Carrier  from  Liability  [5  562]  p  368 

(c)  Limited  LiabilUy  Contracts  [$  563]  p  368 

(d)  Failure  to  Give  Notice  of  Chim  for  Loss  or  Injury  [$  564]  p  369 

(e)  Failure  to  Bring  Suit  in  Time  Limited  by  Contract    565]  p  370 

c.  Joinder  of  Defenses  [$  666]  p  370 

3.  Replication  or  Reply  [{  567]  p  370 

E.  Evidence  [H  568-600]  p  370 

1.  Presumptions  and  Burden  of  Proof  [U  568-585]  p  370 

a.  In  General  [J  568]  p  370 

b.  Right  to  Sue  ({  569]  p  371 

c.  Delivery  and  Acceptance  for  Carriage  [i  570]  p  371 

d.  Condition  of  Goods  When  Ddivered  to  Carrier  [$  571]  p  371 

e.  Nonddivery  or  Delivery  in  Bad  CondOion  b^  Carrier    672]  p  372 

f .  Injury  Occurring  to  Goods  While  in  Possession  cf  Carrier  as  Sveh  [$  573]  p  372 

g.  Value  of  Goods  [{  574]  p  373 

n.  Notice  of  Claim  for  Loss  or  Injury  ($  575]  p  373 

1.  Loss  or  Injury  Due  to  Cause  Excepted  at  Common  Law  [$  576]  p  373 

j.  Loss  or  Injury  Due  to  Cause  Exc^ated  by  Coi^raet  or  Custom  [f  577]  p  374 
k.  Excuses  for  Deviation  [$  578]  p  376 
1.  Negligence  [U  579-584]  p  376 

(1)  Inanimate  Freight  [55  579-580]  p  376 

(a)  Ordinarily  No  Proof  of  Negligence  N&xssary  [$  579]  p  376 

(b)  Burden  of  Proof  Where  Negligence  Is  in  Issue  [5  580]  p  376 
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(2)  Uoe  Stock  [U  581-5S4]  p  379 

(a)  When  Unattended  by  Shipper  [U  581-582]  p  379 

aa.  View  That  Burden  fleste  on  Carrier  to  Negative  Negligence  [$  581] 
p  379 

bb.  View  That  Burden  of  Showing  Negligence  Reels  on  Shipper  [{  582] 
p  380 

(b)  Where  Owner  Assumes  Care  of  Stock  During  Traneportalion  [5$  583-584] 

p  381 

aa.  Burden  of  Showing  Negligence  of  Carrier  [$  583]  p  381 
bb.  Burden  of  Showing  Absence  of  Negligence  of  CarOaker  [i  584]  p  382 
m.  In  Other  Cases  [$  585]  p  382 

2.  Admissibility  [U  586-599]  p  383 

a.  Right  to  Sue  [$  586]  p  383 

b.  Contract  of  Shipment  [J  587]  p  383 

c.  Delivery  for  Shipment  and  Acceptance  [5  588]  p  383 

d.  Value  of  Goods  and  Cmdition  15  589]  p  383 

e.  LdmitationS  of  Liability  [$  590]  p  383 

f.  Notice  of  Claim  for  Damages  or  Waiver  Thereof  {$  601]  p  384 

g.  Negligence  [H  592-593]  p  384 

(1)  In  General  [$  592]  p  384 

(2)  Live  Stock  Cases     593]  p  385 

h.  Nondelivery  by  Carrier  {5  594]  p  386 

i.  Damages  [H  595-599]  p  386 

(1)  Where  Goods  Have  Market  Value  at  DeaUwOion  [H  595-^]  p  386 

(a)  In  General  [$  595]  p  386 

(b)  Showing  What  Goods  Sold  for     596]  p  387 

(2)  Where  Goods  Have  No  Market  Value  al  Destination  [$  597]  p  387 

(3)  Where  Valve  Fixed  by  Contract     598]  p  388 

(4)  Claim  for  Damages  U  599]  p  389 

3.  Weight  and  Suffideney  [i  600]  p  389 
F.  Trial  [H  601-604]  p  390 

1.  Questions  of  Law  and  Fact     601]  p  390 

2.  Taking  Case  from  Jury     602]  p  392 

3.  Instructimta  [$  603]  p  393 

4.  Verdict  and  Findings  [$  604]  p  394 

O.  Elements  and  Measure  of  Damages  [$i  605-623]  p  395 

1.  In  General     605]  p  395 

2.  Valve  qf  Goods  Lost  or  Depredation  in  Valve  of  Goods  Ir^wed  [H  60&-612]  p  305 

a.  General  Bute  H  606]  p  395 

b.  Extent  and  Limits  of  Rule  [U  607-612]  p  397 

(1)  In  General  15$  607-608]  p  397 

(a)  In  Case  of  Loss  [5  607]  p  307 

(b)  In  Cdse  of  Injury  [J  608]  p  397 

(2)  Where  Goods  Have  No  Market  Value  [$  600]  p  398 

(3)  Where  Goods  Have  No  Market  Value  at  Destination  [5  610]  p  390 

(4)  Where  Goods  Are  Shipped  in  Pursuance  of  Sale  for  Stipulated  Price  [$  611]  p  300 

(5)  Where  Valve  Is  Fixed  by  Shipping  Contract  [$  612]  p  300 

3.  Interest  [5  613]  p  400 

4.  Costs  [5  614]  p  400 

5.  Incidental  Damages  [5  615]  p  400 

6.  Special  Damages  [5  616]  p  401 

7.  Exemplary  Damages  U  617]  p  402 

8.  Remote  or  Speculative  Damages  [5  618]  p  402 

9.  Duty  of  Owner  to  Prevent  or  Redutx  Damages  [i  610]  p  402 

10.  Matters  in  Mitigation  [5  620]  p  403 

11.  Deduction  of  Freight  [$  621]  p  403 

12.  Abar^onment  on  Account  of  Damage  [5  622]  p  404 

13.  Injury  to  Corpse  [5  623]  p  404 

XDC.  RATES  AND  BATE  MAKINQ  [55  624-692]  p  405 

A.  Terminology  [5  624]  p  405 

B.  Right  of  Carrier  to  Fix  Rates  [5$  625-626]  p  405 

1.  In  General  [5  625]  p  405 

2.  Advance  of  Rates  by  Carrier  [5  626]  p  406 

C.  Power  of  State  to  Fix  or  Regulate  Rates  [55  627-630]  p  406 

1.  For  Transportation  vnthin  the  State  {$  627]  p  406 

2.  For  Interstate  Transportation  [5  628]  p  408 

3.  Power  to  Fix  Rates  as  Affected  by  Provisions  of  Charier  [$  629]  p  408 

4.  Delegation  of  Power  [5  630]  p  409 

D.  Power  of  Federal  Government  to  Fix  or  Regulate  Rates  [$  631]  p  411 

£.  Bedprocal  Rights  of  Public  and  Carrier  in  Respect  of  Seniee  and  Rate  of  Compensation  [$  632]  p  4U 
 F.  Reasonableness  of  Rates  [U  633-665)  p  413  
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1.  Reasonable  Rate  Defined    633]  p  413 

2.  iiea«maUene88  a  Que^ion  Both  ligialative  and  JvduMd  in  Aspect  [i  634]  p  413 

3.  By  Whom  Reasonableneea  of  Rates  Determined  [H  635-637]  p  413 

a.  In  the  First  Instance  H  635]  p  413 

b.  Mew  by  the  Courts      636-637]  p  413 

(1)  Power  to  Reoiew  [$  636]  p  413 

(2)  Extent  and  Limits  of  Review  [$  637]  p  414 

4.  Matters  Considered  in  Detenrnrdng  /BeasonaMmess  of  RaUs  ]$(  638-665]  p  415 

a.  In  General     638]  p  415 

b.  VoZue      Property  Devoted  to  Public  Service  and  Mdhods  by  Which  It  Is  Determined 

[H  639-640]  p  416 

(1)  In  General  [i  639]  p  416 

(2)  How  Determined  U  640]  p  416 

c.  Valve  of  Service  to  Public  and  General  Public  Good  K  641]  p  418 

d.  Earnings  [$  642]  p  418 

e.  Cost  of  Plant  and  Deterioration  [$  643]  p  418 

f.  Cost  of  Tranaportaiion  to  Carrier  [U  644-645]  p  419 

(1)  In  General  [$  644]  p  419 

(2)  Operating  Expenses,[^  645]  p  419 

g.  Mileage  [{  646]  p  419 

h.  Kind  or  Amount  of  Business  Done  [J  647]  p  420 

i.  Competition  [$  648]  p  420 

j.  Comparison  with  Other  Rates  [$  649]  p  420 
k.  Character  and  Value  of  Goods  Shipped  [$  650]  p  421 
1.  Tra_ffic  Heavier  in  One  Direction  Than  in  Another  [$  651]  p  422 
m.  Local  or  Through  Freight     652]  p  422 
n.  Effect  of  Rates  Charged  on  Growth  of  City  H  653]  p  422 
o.  Charging  More  for  Short  Than  for  Long  Havl  [$  654]  p  422 
p.  Seasonal  Conditions  [$  655]  p  422 

q.  Effect  of  Operation  in  Connection  tviUi  Other  Lines  {$  656]  p  422 
r.  Effect  of  Consolidation  of  Several  Roads  [$  657}  p  423 

8.  Consideration  of  Interstate  Business  in  Determining  Reasonaldeness  of  Inirarstate  Rates 

[i  658]  p  423 

t.  Unreasonableness  of  One  Charge  as  Affecting  Another  Charge  ATof  Unreasonable  in  Itsdf 
659]  p  423 

u.  Accquiesence  of  Carrier  in  Rates  Fixed  by  Commission  [{  660]  p  424 

V.  Confiscatory  Rates     661]  p  424 

w.  Rates  Not  Exceeding  or  Less  Than  out  of  Pocket  Expense  [H  662-664]  p  424 

(1)  General  Ride  {{  662]  p  424 

(2)  lAmitationa  of  Rule  m  663-664]  p  424 

(a)  UnprofUable  Rates  for  Particular  Service  [$  663]  p  424 

(b)  Rates  on  Branch  Lines  and  Feeders  [$  664]  p  425 

X.  Apportionment  of  Value  and  Operating  Expenses  b^ween  Interstate  and  Intro-state  Traff^ 
K  665]  p  425 

G.  Standard  of  Adequate  Return  [$  666]  p  426 

H.  Evidence  and  Presumptions  aa  to  Reasonableness  of  Rates  [f  667]  p  426 
I.  Joint  Rates  and  Division  of  Rates  [$  668]  p  428 

J.  Pooling  Arrangements  [$  669]  p  429 

K.  Filing,  Publication,  and  Posting  of  Rates  [U  670-673]  p  429 

1.  Interstate  Rates  [U  670-672]  p  429 

a.  Filing  and  Publication  [H  670-671]  p  429 

(1)  In  General  [{  670]  p  429 

(2)  Of  Joint  Rates  [$  671]  p  431 

b.  Posting  Rates  [5  672]  p  432 

2.  Intranstate  Shipments  [$  673]  p  432 

L.  Power  of  Court  to  Prescribe  Rates  [$  674]  p  432 
M.  Construction  of  PaHicular  Tariffs  ]$  675]  p  433 

N.  Proceedings  to  Enforce  Compliamx  by  Carrier  wiKh  Rates  Fixed  by  Statute  or  Railroad  Commission 
m  676-6771  p  433 

1.  Injunction  f$  676]  p  433 

2.  Mandamus  [$  677]  p  433 

O.  Proceedings  Maintainable  by  Carrier  for  ReM^  against  UnreasowMe  Rates  [U  678-688]  p  434 
1.  Intranstate  Rates  [U  678-687]  p  434 

a.  In  General  [{  678]  p  434 

b.  Injunction      679-685]  p  434 

(1)  Right  to  Injunction  {${  679-680]  p  434 

(a)  In  General  [5  679]  p  434 

(b)  Preliminary  Injunctions  [i  680]  p  435 

(2)  Jurisdiction  {{  681]  p  436 

(3)  Defenses     682]  p  436 

(4)  Parties  [$  683]  p  437 
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<5)  Pleading  and  Evidence     684]  p  437 
(6)  Decree  1$  685]  p  438 

c.  Apjieal  from  Order  q/  Commisnon  Fixing  Rates  [9  686]  p  438 

d.  Action  to  Set  Atide  Order  ef  Railroad  Commieaion  Fixing  RtUea  or  Ordering  R^und  [i  687] 

p  438 

2.  Interstate  Rates  [5  688]  p  439 
F.  Proceedings  Maintairiable  by  Shipper  or  Consignee  for  Rdi^  against  Unreasonable  Redes  G8ld-fil90] 
p439 

1.  Interstaie  Rates  [$  689]  p  439 

2.  Intranstate  Rates  [}  690]  p  440 

Q.  Proceedings  Maintainable  by  Bondholders  for  Relief  agaijisl  Unreasonable  Rales  [$  691]  p  440 
R.  Effect  of  Change  of  Rates  after  Shipment  Has  Commenced  [$  692]  p  440 

XX.  FBEZQHT  CHASaES  AND  HENS  [U  693-732]  p  441 

A.  Charges  [U  693-720]  p  441 

1.  Whether  Payable  in  Advance     693]  p  441 

2.  Amount  AUovoable  [55  694-696]  p  441 

a.  In  Absence  of  Cmdrad  or  Stalviory  Regidation  [(  694]  p  441 

b.  Under  Contract  [$  695]  p  441 

c.  Additional  Compensation  When  Allowable     696]  p  442 

3.  Charges  as  Affected  by  Transportation  over  Several  Lines  [^  697-698]  p  443 

a.  Charges  of  Each  Carrier  for  Its  Ovm  Line  [j  697]  p  443 

b.  Advancement  of  Charges  to  Preceding  Carrier     698]  p  444 

4.  Who  Liable  far  Charges  [$}  69&-704]  p  445 

a.  Consignor     699]  p  445 

b.  Consignee  [U  700-701]  p  445 

(1)  In  General  1$  700]  p  445 

(2)  Consignee  as  Agent  [{  701]  p  446 

c.  Owner  of  Goods  [5  702]  p  447 

d.  Assignee  of  Bill  of  Lading  [$  703]  p  447 

e.  Other  Persons  [J  704]  p  447 

5.  Payment  of  Charges  at  End  of  Transportation  [H  705-706]  p  447 

a.  Delivery  and  Payment  Concurrent;  Tender     705]  p  447 

b.  Offsetting  Damages     706}  p  448 

6.  Actions  to  Recover  Charges  [5  707]  p  449 

7.  Overcharges  [$$  708-720]  p  449 

a.  Right  to  Recover  [U  708-710]  p  449 

(1)  At  Common  Law  [$  708]  p  449 

(2)  Effect  of  Staiuies  [H  709-710]  p  451 

(a)  State  Legislation  [$  709]  p  451 

(b)  The  Interstate  Commerce  Act  [$  710]  p  451 

b.  What  Constitutes  an  Overcharge     711]  p  452 

c.  LiabilUy  of  Connecting  Carriers  for  Overcharge  [j  712]  p  452 

d.  Actions  for  Overcharge  [§{  713-720]  p  453 

(1)  Jurisdidion  and  Venue  [$  713]  p  453 

(2)  Limitations  15  714]  p  453  * 

(3)  Parlies  [}  715}  p  453 

4)  Conditions  Precedent  [}  716]  p  454 

5)  Nature  and  Form  of  Action  [j  717]  p  454 

(6)  Pleading  {{  718]  p  454 

(7)  Evidence     719]  p  455 

(8)  Questions  of  Law  and  of  Fact  {$  720]  p  456 

B.  Liens  [$$  721-732]  p  456 

r.  Bight  to  Lien  [U  721-722]  p  456 

a.  For  Freight  [{  721]  p  456 

b.  Far  Other  Charges  [{  722],  p  457 

2.  What  Carriers  Are  Entitled  to  Lien  [H  725-725]  p  457 

a.  Conneding  Carriers  ]$  723]  p  457 

b.  Transfer  and  Forwarding  Companies  [(  724]  p  459 

c.  Public  CaHmen  [$  725]  p  459 

3.  Property  Subject,  to  Lien  [$  726]  p  459 

4.  PriorUy  of  Lien  over  Other  Claims  [{  727]  p  460 

5.  Waiver  or  Forfeiture  of  Lien  [j  728]  p  460 

6.  Enforcement  of  Lien  [{$  729-730]  p  462 

a.  At  Common  Law  f$  729]  p  462 

b.  Under  Statutes;  Sale  of  Goods  [{  730]  p  462 

7.  Assigruability  of  Lien  H  731]  p  463 

8.  Liability  of  Carrier  While  Retaining  Goods  under  a  Lien  for  Charges  [$  732]  p  463 
X3Q.  DEMUBaAaE      733-745]  p  464 

A.  Definition,  Nature,  and  Objed  of  Demurrage  Charges  [$  733]  p  464 

B.  Bight  to  Demurrage  Charges      734-740]  p  464 

 1.  In  General  [{  734]  p  464  
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2.  Condiiions  Precedent  to  Right  to  Demurrage      735-740]  p  466 

a.  Reasonableness  of  Rtdes  and  Regidations  {\  735]  p  466 

b.  Notice  of  D^urrage  Rules  or  of  Contract  Provisions  [J  736]  p  467 

c.  Filing  Tariff  Schedules  and  PotUng  Demurrage  Rules  [(  737]  p  467 

d.  Delivery  [5  738]  p  467 

e.  Notice  of  Readiness  to  Deliver  [}  739]  p  467 

f.  Failure  of  Consignee  to  Unload  in  Repiired  Time  [$  740]  p  468 

C.  Construction  of  Demurrage  RiUea  and  Contracts  ft  741]  p  468 

D.  Who  Liable  [«  742]  p  469 

E.  Excuse  for  Nonpayment  of  Demurrage  [i  743]  p  469 

F.  Lien  [}.  744]  p  470 

G.  EnforcemerU  of  Demurrage  Charges  [{  745]  p  471 
XXn.  DISCRIMZNAnON  [U  746-823]  p  471 

A.  Uvjust  Discriminaiion  Prohibited  Both  by  Common  Law  and  StattUe  [^  $  74&-748]  p  471 

1.  Prohibition  at  Common  Law  [{  746]  p  471 

2.  Prohibition  by  Constitutional  or  Sltiidory  Promsiona      747-748]  p  472 

a.  In  General  [$  747]  p  472 

b.  Delegation  of  Po%ver  to  Railroad  Commission  [|  748]  p  473 

B.  Only  Unjust  Discriminaiion  Prohibited  [{  749]  p  473 

C.  Offer  of  Discnmination  Not  a  Violation  of  Interstate  Commerce  Arf  [i  750]  p  474 

D.  Who  Are  Amenable  to  Law  against  Discrimination  [$  751]  p  474 

E.  In  Whose  Favor  Law  against  Diseriminaiion  Operative  [$$  752-758]  p  475 

1.  Shippers     752]  p  475 

2.  Localities  [$  753]  p  475 

3.  Connecting  Carriers  {$  754]  p  475 

4.  Telegraph  Companies  [5  755]  p  476 

5.  Express  Companies  [§{  756-757]  p  476 

a.  In  Absence  of  Special  Statutes  [{  756]  p  476 

b.  Under  Special  Statutory  ProviatUms  [5  757]  p  478 

6.  Commodities  [{  758]  p  478 

F.  Services  outside  Scope  of  Carrier's  Duly  as  Such  [$  769]  p  479 

G.  Competition  as  Justifying  Discrimination  [{  760]  p  479 

H.  Particular  Kinds  of  Discriminaiion  Considered  [{}  761-805]  p  480 

1.  IntTodud^yry  Statement  [j  761]  p  480 

2.  Discrimination  in  Furnishing  FadlUies  for  Transportation  [{$  762-771]  p  480 

a.  In  General  [$  762]  p  480 

b.  Distribution  of  Cars  [U  763-765]  p  482 
(1)  Duty  to  Apportion  Cars  vntlwut  Discrimination  [}  763]  p  482 

2)  Matters  to  Be  Considered  in  Determining  Correct  ApporttonmerU  [$  764]  p  483 

3)  Placing  Embargo  on  Fvmisking  of  Cars  to  Shipper  at  Coneignee's  Request  [$  765] 

p  484 

c.  Switch  Connections  and  Services  [5$  766-767]  p  484 

(1)  In  GenertU  U  766]  p  484 

(2)  Connecting  Carriers  [{  767]  p  485 

d.  Terminal  Facilities  [$  768]  p  486 

e.  Shipments  to  Points  on  Line  of  Connecting  Carrier  [i  769]  p  486 

f.  Expediting  or  Diverting  Shipments  ]{  770]  p  486 

g.  Stop-Over  Privileges  [5  771]  p  487 

3.  Giving  Credit  to  Some  Parties  and  Requiring  Payment  of  Others  [jj  772-773]  p  487 

a.  In  General  ]$  772]  p  487 

b.  Connecting  Carriers  [{  773]  p  488 

4.  Receiving  Compensation  Other  Than  That  Allowed  by  Law  [J  774]  p  489 

5.  Discrimination  in  Freight  Rates  [j  $  775-805]  p  489 

a.  Duty  of  Carrier  to  Maintain  Equality  of  Charges  [5  775]  p  489 

b.  Circumstances  Justifying  Discrimination  in  Rates  [55  776-782]  p  490 

(1)  In  General  [5  776]  p  490 

(2)  Considerations  Affecting  Reasonableness  of  Discrimination  [55  777-782]  p  491 

(a)  In  General  [{  777]  p  491 

(b)  Amount  of  Freight  Shipped  [?  778]  p  492 

(c)  Proporiionate  Difference  in  Cost  of  Transportation  [$  779]  p  492 

(d)  Difference  in  Character  of  Package  or  Container  [5  780]  p  492 

(e)  Ownership  of  Goods  [}  781]  p  492 

(f)  Difference  in  Purpose  of  Transportation  or  Ultimate  Use  If  782]  p  492 

c.  Through  Rate  Less  Than  Sum  of  Local  Rates  [5  783]  p  493 

d.  Charging  More  for  ShoH  Than  for  Long  Haul  ($5  784r-790]  p  493 

(1)  Under  Interstate  Commerce  Act  [55  784r-788I  p  493 

(a)  In  General  [$  784]  p  493 

(b)  Competition  unih  Other  Carriers  as  Justification  [5  785]  p  493 

(c)  Character  of  Competition  Which  May  Be  Considered  [5  786]  p  494 

(d)  Necessity  for  OMatning  Permisnon  from  Interstate  Commerce  Commission 
 [5  787]  p  495  
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(e)  Z/te  Maintaining  Joird  Tariff  {$  788}  p  495 

(2)  Under  State  LegiOation  {$  789]  p  495 

(3)  Under  Legislation  in  Canada  [$  790]  p  496 

e.  Rdiates  [($  791-794]  p  496 

(1)  At  Comnum  Law     791]  p  496 

(2)  Under  Federal  LegislaUon  [$  792]  p  496 

(3)  Under  State  Legislation  [$  793]  p  497 

(4)  Under  Canadian  Legislation  [$  794]  p  498 

f.  Franks     795]  p  498 

g.  MiUing  in  Transit  ]$  796]  p  498 
.  Stoppage  in  Transit  to  Test  Market  [$  797]  p  499 
i.  Rolling  Rate  [$  798]  p  500 

j.  Contract  Limiting  Rate  to  That  Imposed  on  Other  Shippers  Similarly  Situated  {%  799] 
p  500 

k.  Free  Cartage  U  800]  p  500 
1.  Free  Storage     801]  p  500 
m.  Dealing  hy  Carrier  in  ConmodUies  Transported  [(  802]  p  500 
n.  Giving  Carrier  Ben^  of  Joint  Raie  for  Hatding  Its  Own  Property  [(  803]  p  500 

0.  Reduction  of  Interstate  Rates  to  Conform  to  Valid  State  Made  Rates     804]  p  501 
p.  Waiver  of  VtUid  Contractual  lAmitation  of  lAobility    805]  p  601 

I.  Rights  and  Remedies  Armrig  out  of  Unjust  Discrimination      806-^2]  p  501 

1.  Recovery  of  Excess  over  Rate  Charged  Faoored  Ship^  [$  806]  p  501 

2.  Recovery     Damages  Resulting  from  Unjust  DiKriminaHon      807-815]  p  501 

a.  In  General  [$  807]  p  501 

b.  Jurisdiction  [$  808]  p  501 

c.  LimUation  of  Actions  [i  809]  p  503 

d.  Parties  [}  810]  p  603 

e.  Pleading     811]  p  503 

f.  Evidence  U  812]  p  503 

g.  Defenses  [$  813]  p  504 

h.  What  Damages  Recoverable  [$  814]  p  604 

1.  Atlomeu's  Fees  [i  815]  p  506 

3.  Injunctions  [$$  816-820]  p  506 

a.  Suits  against  Carrier^  [U  816-819]  p  506 

(1)  By  Indwiduals  or  LocalUies  Discriminated  against  [$  816]  p  606 

(2)  By  Federal  Government  [j  817]  p  507 

(3)  By  Interstate  Commerce  Commission     818]  p  507 

(4)  Form  of  Injunction  [$  819]  p  507 

b.  Suits  against  State  Railroad  Commission     820]  p  507 

4.  Mandamus  [f  821]  p  508 

5.  Quo  Warranto  [$  822]  p  508 

J.  Unjust  Discrimination  Ordinarily  a  Question  of  Fad  [{.  823]  p  508 

XXnZ.  STATUS  OF  CONTRACTS  IN  VIOLATION  OF  STATUTES  AGAINST  DISCBIMINATION 

($5  824^834]  p  509 

A.  CorUrads  in  VioUUion  of  Interstate  Commerce  Law    $  824-832]  p  509 

1.  In  General  [{  824]  p  509 

2.  Effed.  on  Carrier's  Right  to  Recover  Schedxde  Rates  [U  825-830]  p  509 

a.  In  General     825]  p  509 

b.  Statute  AppUcabU  to  Contracts  Existing  at  Time  of  Enadment  [$  826]  p  611 

c.  Effed  of  Mistake  [5  827]  p  511 

d.  Effed  of  Shipper's  Ignorance  of  Violation  of  Law  [§  828]  p  512 

e.  Effect  of  Subsequent  Change  in  Rate     829]  p  513 

f.  Effed  of  Failure  to  Pod  Schedule     830]  p  513 

3.  Effect  on  Shipper's  Right  to  Recover  for  Loss  or  Injury  [5  831]  p  513 

4.  Power  to  Enjoin  Carrier  from  Accepting  Less  Than  Scheduled  Rates  [J  832]  p  613 

B.  Contracts  in  Violation  of  State  Legislation  [$  833]  p  514 

C.  Contracts  in  Violation  of  Caruidian  Legislation  [J  834]  p  514 

XXIV.  BENEHTS  OF  INSURANCE  m  835-836]  p  514 

A.  In  Absence  of  Special  Conirad  H  835]  p  614 

B.  .  Under  Special  Contract  [$  836]  p  515 

XXV.  CONNECTma  CABRIEBS  m  837-941]  p  616 

A.  Definition  [{  837]  p  516 

B.  Rights,  Dviies,  and  Liabilities  of  Initial  Carrier  [($  838-888]  p  617 

1.  Introductory  Statement  [$  838]  p  517 

2.  Duty  to  Carry  to  Points  beyond  Its  Own  Line  [5  839]  p  517 

3.  lAability  for  Loss  or  Injury  on  Conneding  Lines  [5$  840-879]  p  517 

a.  In  Absence  of  Statute  or  Special  Contradfor  Through  TroMportation  [$$  840-842]  p  517 

(1)  English  and  Canadian  Rule  [$  840]  p  517 

(2)  flute  in  America  [$}  841-842]  p  517 
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(a)  The  Minority  RuU  [$  841]  p  517 

(b)  The  Majority  Rule  [$  842]  p  517 

b.  Under  Special  Contact  for  Through  TranaportaHon  [U  843-857]  p  519 

(1)  Power  of  Initial  Carrier  to  Bind  Itself  [{  843]  p  519 

(2)  What  ConatUuies  Through  Transportation  Contract  {U  844r-855]  p  520 

(a)  In  General  [%  844]  p  520 

(b)  Ismance  of  Through  BiU  of  Lading  or  Shipping  Receipt      84&-846J  p  520 

aa.  In  Absence  of  Statvle  [$  845]  p  520 

bb.  Under  Special  Statutory  Provisions  [}  846]  p  521 

(c)  Agreement  for  Through  Rate  to  Destination     847]  d  521 

(d)  Charging  and  Collecting  Entire  Freight  in  Advance  [$  848]  p  522 

(e)  Accepting  Goods  "To  Be  Forwarded  "     849]  p  522 

(f)  Contract  Providing  for  Reshipping  Privileges  [j  850]  p  523 
te)  Arrangement  with  Dispatch  Companies  [$  851]  p  523 

(E)  Contract  by  Which  Receiving  Carrier  Seleda  ComtecHng  Carrier  [J  862]  p  523 
(i)  Accepting  Goods  "To  Be  Ddivered  "  [$  853]  p  523 
0)  WaytnOs  ($  854]  p  523 
(k)  Agreement  to  Trace  Shipment  \i  855]  p  523 

(3)  Conflict  between  Written  and  Printed  Forte  of  Contract  and  ObHierationa  [$  856] 

p  523 

(4)  Federal  Courts  Not  Bound  by  StaU  Law  [$  857]  p  524  . 
c  Under  Special  Slaiutory  Provisions  [U  858-867]  p  524 

(1)  The  Carmack  Amendment  [$$  358-^]  p  524 

(a)  Statement  of  Rule  [$  858]  p  524 

(b)  Purpose  of  Statute  and  Considerations  Leading  to  Its  Enactment  [(  869]  p  624 

(c)  Extent  and  Limits  of  Rule     860]  p  625 

(2)  State  Legislation  ]}{  861-867]  p  527 

(a)  Introductory  Statement  [$  861]  p  627 

(b)  Alabama  [5  862]  p  627 

(c)  Califomia  1$  863]  p  527 

(d)  Georgia  [5  864]  p  527 

(e)  Oklahoma  [$  865]  p  528 

(f)  South  Carolina  [{  866]  p  528 

(g)  South  Dakota  [j  867]  p  529 

d.  Contracts  Limiting  Liability  to  Carrier's  Own  Line  [H  888-877]  p  629 

(1)  Right  to  Make  Contract  [$$  868-874]  p  529 

(a)  In  Absence  of  StatuU  [H  868-869]  p  529 

aa.  Statement  of  Rule  [{  868]  p  529 

bb.  Extent  and  Limits  of  Rule     869]  p  530 

(b)  Under  Special  Legislation  [U  870-874]  p  530 

aa.  The  Carmack  Amendment  [$  870]  p  630 
bb.  State  Legislation  [U  871-874]  p  531 

(aa)  Missouri  [$  871]  p  531 

(bb)  South  Carolina     872]  p  531 

(cc)  Texas  [5  873]  p  532 

(dd)  Virginia  [{  874]  p  532 

(2)  How  Limitation  of  Liability  Effected  [f  876]  p  532 

(3)  Consideration  for  Contract  LimUing  IMMlity  [i  876]  p  533 

(4)  Waiver  of  Limitation  [J  877]  p  533 

e.  Right  of  Carrier  to  Make  Through  Contrad  of  Carriage  and  Also  to  Limii  lAabUHy  to  Its 

Own  Line  [$  878]  p  533 

f.  Duty  to  Notify  Connecting  Carrier  of  Arrival  of  Goods  [{  879]  p  534 
4.  Duty  to  Deliver  Goods  to  Connecting  Carrier  [U  880-883]  p  534 

a.  In  General  ]}  880]  p  534 

b.  Relation  to  Goods  b^ore  Delivery       881-882]  p  536 

(1)  In  General  [$  881]  p  535 

(2)  On  Refusal  of  Connecting  Carrier  to  Accept  Goods     882]  p  536  * 

c.  What  ConstUutes  Sufficient  Delivery  to  Connecting  Carrier  [$  883]  p  636 
6.  Duty  to  Give  Shipping  Directions  to  Connecting  Carrier  [{  884]  p  537 

6.  Initial  Carrier  as  Forwarder  [5  885]  p  538 

7.  Liability  for  Its  Ovm  Acts  Resulting  in  Injury  after  Delivery  to  Connecting  Carriers  {$  886] 

p  538 

8.  Liability  for  Delay  in  Transportation     887]  p  539  ■ 

9.  Liability  on  Receipt  of  Goods  for  Return  to  Shipper     888]  p  539 

C.  Rights,  Duties,  and  Liabilities  of  Intermediate  and  Terminal  Carriers  [H  889-902]  p  539 

1.  Duty  to  Receive  and  Transport  Goods  [$  889]  p  539 

2.  Duty  to  Furnish  Suitable  Cars  and  Other  Facilities  [$  890]  p  540 

3.  Care  of  Goods  in  Transit  (5  891]  p  541 

4.  Duty  to  Follow  Routing  Instructions  [5  892]  p  541 

5.  Duty  to  Deliver  to  Su^xeeding  Carrier  [}  893]  p  541 

6.  Liability  for  Loss  or  Injury  [H  894-899]  p  541 
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A.  Bach  lAahle  for  Loas  or  Injury  Occurring  on  Ita  Own  Line  [H  894rB96]  p  541 

(1)  The  Oeneral  Bvk  [$  894]  p  541 

(2)  Through  Contrad  by  I^tuU  Carrier  as  Affecting  LiabilUy  of  Connecting  Carriera 

[i  895]  p  542 

(3)  Rule  08  Affected  by  the  Carmade  Amendment  [i  896]  p  543 

b.  Ettdi  Carrier  LicAle  Only  for  Lose  or  Injury  Occurring  on  Its  Oum  Line  [$  $  897-890]  p  544 

(1)  Statement  of  BvU  [f  897]  p  544 

(2)  Ruk  as  Affected  by  Special  Statutory  PromeioM    898]  p  Hi 

(3)  Rule  «  Affected  6y  Laet  Carrier  CoUecHng  Entire  Charges  [$  899]  p  546 

7.  UabilUvfor  Delay  »  900]  p  546 

8.  LiabUity  for  Misd^iery  [i  901]  p  547 

9.  Proceedings  to  Compel  Receipt  ojFreighi  from  Comeeting  Carrier  H  002]  p  547 

D.  Li(d>UHiy  <4  Mam  Line  for  Loss  Occurring  on  Branch  Lines  [$  903]  p  547 

E.  .  Joint  lAobility  of  Carriers  [ii  904:-907]  p  547 

1.  Partner^ip  Agreement  [$  904]  p  547 

2.  Under  Joint  Contracts  for  Transportation  [$  905]  p  549 

3.  One  Carrier  as  Agent  of  Other  Carriers  [$  906]  p  549 

4.  Joint  Employment  of  Common  Agint  by  Carriers  [$  907]  p  549 

F.  Right  of  Connecting  Carrier  to  Ben^  oflArmted  Liability  Clauses  in  Contract  of  Carriage  [$$  908-912] 

_p549 

1.  Where  Initial  Carrier  Is  Agent  of  Shipper  [$  908]  p  549 

2.  Where  Contrad  Expressly  Extends  Benefff  of  Limitations  to  Connecting  Carriers  [$  909]  p  549 

3.  Where  Limitation  Is  Expressly  Confined  to  First  Carrier  [(  910]  p  550 

4.  Where  Contract  Does  Not  ExpresAy  Exclude  Connecting  Carriers  [$  911]  p  550 
6.  Under  Hepburn  Act  and  Carmaek  Amendment    912]  p  551 

G.  Bight  of  Conneding  Carrier  to  Ben^  of  Stipulation  for  Notice  of  Claim  for  Damages  [i  013]  p  651 

H.  Actions  [H  914-936]  p  551 

1.  Jurisdiction  arid  Venue  [i  914]  p  561 

2.  PaHies  [$  915]  p  653 

3.  Pleading  [U  916-918]  p  553 

a.  Complaint  or  Dedaration     016]  p  563 

b.  Answer  or  Plea  ]$  917]  p  564 

c.  Demurrer  [$  918]  p  555 

4.  Issues,  Proof,  cmd  Vanaruse  [$  919]  p  555 
6.  Evidence  [H  920-934]  p  555 

a.  Burden  of  Proof  and  Presumptions  [$$  920-932]  p  566 

(1)  To  Show  Delivery  of  Goods  to  Initial  Carrier     020]  p  665 
'  (2)  To  SAoio  Loss  or  Injury  l$$  921-927]  p  555 

(a)  In  Actions  against  Initial  Carrier  [$$  921-922]  p  555 

aa.  View  Thai  Plaintiff  Must  Show  Loss  or  Injury  by  Initial  Carrier 

[{  921]  p  555 
bb.  The  Contrary  View  [$  922]  p  555 

(b)  /n  Actions  agairut  Irtiermediaie  Carriers  [$  923]  p  556 
(o)  In  Actions  against  Terminal  Carriers  [$5  924-^]  p  566 

aa.  StatemerU  of  Rule  [(  924]  p  556 

bb.  Reasons  for  Rule  [$  925]  p  558 

cc.  Extent  and  Limits  of  Rule     926]  p  559 

dd.  Effed  of  Carmack  Amendment  U  8^7]  p  660 

(3)  To  Show  Final  Delivery  of  Goods  [{  928]  p  560 

(4)  To  Show  Unreasonable  Delay     929]  p  560 

(5)  To  Show  Tender  to  Conneding  Carrier  in  Reasonable  Time  [$  930]  p  560 

(6)  To  Show  Instructions  to  Connecting  Carrier  [$  931]  p  560 

(7)  Presumption  aa  to  Issumce  of  BUI  (^Lading  [(  932]  p  560 

b.  Admissibility  U  033]  p  660 

c.  Weight  and  Sufficiency  {$  934]  p  661 

6.  Trial  [{  936]  p  561 

7.  Judgment  [$  936]  p  562 

I.  Liability  Over  of  Carrier  Causing  Loss  or  Ir^ury  [$  937]  p  662 

J.  Furnishing  of  Facilities  by  Carrier  to  Connecting  Lines  [($  938-940]  p  663 

1.  In  General  [{  938]  p  563 

2.  Transportation  of  Cars  of  Connecting  Carrier  [5  939]  p  563 

3.  Ddioery  of  Its  Own  Cars  by  Carrier  to  Connecting  Carrier  [$  940]  p  664 
K.  Proceedings  to  Compd  Carriers  to  Make  Connections  [$  941]  p  665 

XXn.  FEHALTIES  [U  942-1007]  p  566 

A.  In  General     942]  p  565 

B.  Construction  ttf  Statutes  [(  943]  p  565 

C.  Effect  of  Carmade  Amendment  on  State  Legislation  BdeUing  to  PenakUs    944]  p  566 

D.  Acts  for  Which  Penalties  Imposed  [${  945-1007]  p  566 

I.  t/f^  2>tsmfntnatum      945-947]  p  566 
a.  Against  Shippers  [H  945-946]  p  566 
(1)  In  General  [(  945]  p  566 
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(2)  Actions  [$  946]  p  567 
b.  Against  Other  Camers  1$  9471  P  568 

2.  Overcharge  [U  948-954]  p  569 

a.  In  General  [$  948]  p  569 

b.  Effect  of  Statvtes  on  Right  to  Recover  Damages    949]  p  560 

c.  Who  Liable  [}  950]  p  570 

d.  Defenses  [$  951]  p  570 

e.  Condiliona  Precedent  to  Action  [$  952]  p  570 

f.  Actions  [5  953]  p  571 

g.  Amount  and  Nun^)er  of  Penalties  Recoverable     954]  p  572 

3.  Be/usai  to  Receive  Freight  for  Transportation  [5?  955-961]  p  572 

a.  In  General  [$  955]  p  572 

b.  Time  Allowed  for  Shipment  [}  956]  p  572 

c.  D^enses  [5  957]  p  572 

d.  Who  Entitled  to  Site  [(  958]  p  573 

e.  Conditions  Precedent  to  Right  to  Sue  [J  959]  p  573 

f.  Actions  [$  960]  p  573 

g.  AmouTii  and  Number  of  Penalties  [}  961]  p  573 

4.  Failure  to  Furnish  and  Equip  Cars      962-970]  p  574 

a.  In  General  {$  962]  p  574 

b.  To  What  Shipments  ApplieabU  [$  963]  p  574  " 

c.  Application  for  Cars  [$  964]  p  674 

d.  Defenses  [$  965]  p  575 

e.  Who  May  Sue     966]  p  576 

f.  Conditions  Precedent  to  Action  {$  967]  p  576 

g.  Actions  [5  968]  p  576 

h.  Amount  and  Number  of  Penalties     969]  p  576 

i.  Failure  Properly  to  Equip  Cars  [J  970]  p  576 
6.  Delay  in  TransporttUion  [}{  971-977]  p  577 

a.  In  General  [J  971]  p  577 

b.  Effect  on  Common^Law  lAabUity    972]  p  577 

c.  Time  Allowed  Carriers  far  Trcmspmiaiion    973]  p  577 

d.  Defenses  [$  974]  p  578 

e.  Who  May  Sue    975]  p  57S 

f.  Conditions  Precedent  to  Suit  [5  976]  p  579 

g.  Actions  [$  977]  p  579 

6.  Failure  to  Afford  Facilities  for  Interchange  of  Traffic  with  Other  Lines  \%  978]  p  580 

7.  Preventing  Continuous  Shipment  of  Freight    979]  p  680 

8.  Refusal  to  Deliver  Freight  [{  980]  p  580 

9.  Refusal  to  Give  Bill  of  Lading  [$  981]  p  582 

10.  Failure  to  Pay  for  Loss  of,  or  Injury  to,  Goods      982-988)  p  582 

a.  In  General     982]  p  582 

b.  Requisites  and  Sufficiency  of  Claim  {$  983]  p  582 

c.  Necessity  of  Recovering  Judgment  for  Full  Amount  of  Cladm  [$  984]  p  583 

d.  Effect  of  SetUement  of  Claim  [(  985]  p  584 

e.  Who  May  Sue  and  WhoIAtMe  [$  986]  p  584 

f.  Actions  [$  987]  p  584 

g.  Amount  of  Penalty  [$  988]  p  584 

11.  Failure  to  Post  Transportati4m  Rates  [$  989]  p  584 

12.  Failure  to  Deliver  Express  Matter  at  Residence  or  Place  of  Business  [j  990]  p  586 

13.  Refusal  to  Trace  Freight  and  Give  Information  [$  9911  P  585 

14.  Ddivery  of  Goods  vnthotd  Surrender  of  Bill  of  Lading  [$  992]  p  585 

15.  Failure  to  File  Annual  Report  [{  993]  p  586 

16.  Disobedience  of  Orders  of  Railroad  Commission  [f  994]  p  586 

17.  Noncompliance  vntii  Statutes  Enacted  to  Prevent  Cruelty  to  Animals      995-1007]  p  686 

a.  Federal  Legislation  [$$  995-1004]  p  686 
(1)  In  General  [$  995]  p  586 

2)  Effect  of  Transportation  Partly  in  Foreign  Country  [$  906]  p  588 

3)  Who  Liable  [5  997]  p  588 

(4)  Operation  and  Effect  of  Provisos  Contained  in  Statute  [$$  998-1001]  p  580 

(a)  Request  of  Shipper  for  Extension  of  Time  [5  998]  p  589 

(b)  Accidental  or  Unavoidable  Causes  [$  999]  p  589 

(c)  Provisions  for  Care  of  Animals  Obviating  the  Necessity  for  Unloading 
[$  1000]  p  590 

Cd)  Time  Expiring  at  Night  [$  1001]  p  590 

(5)  Computation  of  Time  [$  1002]  p  590 

(6)  Actions  [$  1003]  p  590 

(7)  Amount  and  Computation  of  Penaliies  [}  1004]  p  691 

b.  State  Legislation  U  1005]  p  592 
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18.  Refusal  to  Refund  Overcharge  [5  1006]  p  592 

19.  PenaUies  Imposed  on  Shipper  or  Consignee  [4  1007]  p  503 

XXTIL  OFFENSES  BT  CABBIERS  AND  THEIB  AGENTS  [U  1008-1024]  p  593 

A.  Introduciory  Staiement  [{  1008]  p  593 

B.  Failure  to  File  Rates  [$  1009]  p  593 

C.  Transportation  oflnkrs^  Commerce  wiOunU  Filing  Tariff  [i  1010]  p  593 

D.  Charging  Rates  Different  from  Those  Fixed  by  Schedule  [H  1011-1014]  p  593 

1.  Prosecutions  Based  on  Section  Q  of  the  IrUerstate  Commerce  Ad  [$  1011]  p  503 

2.  Prosecutions  Based  on  the  BUdns  and  Hepburn  AmendmerUs  [i  1012]  p  504 

3.  Prosecutions  Based  on  State  Statutes     1013]  p  595  . 

4.  Violation  of  Commodities  Clause  of  Hepburn  Ad  [J  1014]  p  596 
B.  Unjust  Discrimination  [$$  1015-1016]  p  595 

1.  Under  State  Statutes  [(  1015]  p  595 

2.  Under  Federal  Statutes  [(  1016]  p  597 

F.  Giving  R^>ates  [{  1017]  p  598 

G.  Pooling  [$  1018]  p  601 

H.  Delay  in  Transportation  [$  1019]  p  601 
I.  Embezzlemeni  [$  1020]  p  601 

J.  Violation  of  Quarantine  Laws  [{  1021]  p  601 
K.  Transportation  of  Game  in-  Violation  of  Statutes     1022]  p  601 
L.  Violation  of  Twenty-Eight-Hour  Law  [$  1023]  p  601 
M.  Operation  ^FreigiU  Trains  on  Sunday  [$  1024]  p  601 

jnmxL  OFmrsEs  bt  persons  deaunq  with  cabbiers  [h  1025-1031]  p  ooi 

A.  Introductory  Staiement  [$  1025]  p  601 

B.  Violations  of  EUdns  Act  [H  1O26-1029]  p  601 

1.  Introductory  Statement  [$  1026]  p  601 

2.  Accepting  Concessions  [$  1027]  p  602 

3.  Accepting  Rebates  [$  1028]  p  603 

4.  Receiving  Discrimination  [$  1029]  p  604 

C.  Violation  of  Section  10  of  Interstate  Commerce  Act  and  Its  Amendments     1030]  p  605 

D.  Sending  Dangerous  Goods  by  Carrier  without  Gimng  Notice     Their  Charader  [f  1031]  p  606 

TXDL  LUBILITT  OF  SHIFFEB  OR  GONSZONEE  TO  GABBIER  FOR  TORTIOUS  ACT  [(  1032]  p  605 
PART  POUR:    CARRIERS  OF  PASSENGERS 

L  DEFINITION  AND  GENERAL  NATURE  [H  1033-1036]  p  606 

A.  In  General  U  1033]  p  606 

B.  Particular  Classes  of  Passenger  Camera  [($  1034-1036]  p  607 

1.  InGeneral  [$  1034]  p  607 

2.  Railroads;  Street  Railroads  [(  1035]  p  608  • 

3.  Elevators     1036]  p  609 

n.  WHO  ABE  PASSENGERS  [$$  1037-1062]  p  610 

A.  In  General  H  1037]  p  610 

B.  Necessity  of  Contract  [{  1038]  p  611 

C.  When  Relation  Commences  [H  1039-1046]  p  611 

1.  Intent  to  Become  Passenger  [$5  1039-1044]  p  611 

a.  In  General  [$  1039]  p  611 

b.  Going  to  or  Awaiting  Train  or  Car     1040]  p  613 

c.  Sigruding  Car  or  Train  and  Boarding  Same  {%  1041]  p  616 

d.  Purchase  of  Ticket  [$  1042]  p  619 

e.  Payment  of  Fare  [5  1043]  p  620 

f.  Fraud  or  Evasion  of  Fare     1044]  p  621 

2.  Acceptance  by  Carrier  [}$  1045-1046]  p  622 

a.  Necessity  for;  What  Constitxdes  [$  1045]  p  622 

b.  Invitation  or  Acquiescence  of  Carrier's  Employees     1046]  p  622 

D.  Continuance  and  Termination  of  Relation  [45  1047-1052]  p  623 

1.  InGeneral     1047]  p  623 

2.  Leoidng  Vehicle  [}  1048]  p  625 

3.  After  Leaving  Vehicle  [{$  1049-1052]  p  626 

a.  At  Destination  [f  1049]  p  626 

b.  At  Point  Other  Than  Destination  [J$  1050-1052]  p  628 

(1)  In  Generally  1050]  p  628 

(2)  At  Intermediate  Station  [j$  1051-1052]  p  628 

(a)  InGeneral  [$  1051]  p  628 
 (b)  At  Transfer  Station    1052]  p  630  
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E.  Employees  of  Others;  Special  Callings  on  Trains     1053]  p  630 

F.  Carrier's  Employees  [J  1054]  p  632 

G.  Persons  Riding  Qratuitowsly  [$  $  1055-10561  P  635 

1.  7nGenerai[5  1055]  p  635 

2.  Children     1056]  p  635 

H.  Riding  on  Passes  [$$  1057-1058]  p  635 

1.  In  General  [$  1057]  p  635 

2.  '  On  Drover's  Passes  or  under  Similar  Arrangements  [$  1058]  p  636 

r.  Persons  Riding  on  Vekides  or  in  Places  Not  Ptoperfor  Passengers  [H  1059-1060]  p  637 

1.  In  General  [$  1059]  p  637 

2.  On  Freight  Trains  [$  1060]  p  640 

J.  Persons  Attending  Passengers  [$  1061]  p  642 
K.  Stealing  Ride  as  an  Offense  [$  1062]  p  642 

m.  DUTT  TO  BECEIVE  AND  TRANSPORT  PASSENGERS  [«$  1063-1068]  p  643 

A.  InGenerali^  1063]  p  643 

B.  What  Persons  May  Be  Refjised  Transportaiion  [$  1064]  p  644 

C.  Waiver  ofGroundsJor  Refusal     1065]  p  646 

D.  Duly  to  Carry  on  Freight  and  Special  Trains  or  Cars  [}  1066]  p  646 

E.  Remedy  of  Passenger  for  R^usal  ef  Carriage     1067]  p  647 

F.  Damages  [$  1068]  p  648 

IT.  8TAT0T0BT  BEOULAnONS  JS  QENEBAL  [$  1060]  p  649 

T.  RULES  AND  REQULATIONS  OF  CARRIER  IN  GENERAL  [$$  1070-1077]  p  650 

A.  Power  to  Make  [i  1070]  p  650 

B.  RegiUations  Must  Be  Reasonable  U  1071]  p  652 

C.  Notice  of  Regulations  [5  1072]  p  654 

D.  Duty  to  Obey;  Enforcement  [{  1073]  p  655 

E.  Wawer  or  Abrogation  of  Rules  [$  1074]  p  655 

F.  Use  of  Carner^s  Premises  m  1075-1077]  p  666 

1.  In  General  [i  1075]  p  656 

2.  Exclusive  Primleges  [{  1076]  p  657 

3.  DesignaHng  Places  for  Hacks  to  Stand  [$  1077]  p  659 

TL  FARES,  TICKETS.  AND  SPECIAL  CONTRACTS  [($  1078-li5(H  p  660 

A.  Fare  [{$  1078-1106]  p  660 

1.  DeJinUiona  [{  1078]  p  660 

2.  RaU  or  Amount  of  Fare  [{?  1079-1091]  p  660 

a.  Rate  Fixed  by  Carrier  [H  1079-1080]  p  660 

(1)  In  General  [}  1079]  p  660 

(2)  Published  Rales     1080]  p  662 

b.  Legislative  Regulation  of  Fares  [U  1081-1088]  p  662 

(1)  In  General  [$  1081]  p  662 

(2)  Delegation  of  Power     1082]  p  663 

(3)  Limitations  on  Power  of  Legislature  [}  1(^]  p  664 

(4)  Reasonableness  of  Rales  [$  1084]  p  665 

(5)  Particular  Regulations  [{}  1085-1088]  p  667 

(a)  In  General  [?  1085]  p  667 

(b)  Minimum  and  Maximum  RcUcs  [{  1086]  p  669 

(c)  Reduced  Fare  to  Pupils  [}  1087]  p  670 

(d)  Mileage  hooks  [$  1088]  p  671 

c.  Municipal  Regulation  of  Street  Railroad  Fares  [}$  1089-1090]  p  672 

(1)  In  General  [$  1089]  p  672 

(2)  Limitations  on  Power  ($  1090]  p  675 

d.  Proceedings  to  Enforce,  or  Obtain  lUk^from,  Rates     1091]  p  675 

3.  Right  to  Require  Fare  [{  1092]  p  677 

4.  Excessive  and  Unauthorized  Charges;  Recovery      1093-1099]  p  678 

a.  In  General  [$  1093]  p  678 

b.  Penalty  and  Offenses  [}{  1094-1099]  p  678 

(1)  In  General  [}  1094]  p  678 

(2)  Who  May  Recover  [$  1095]  p  679 

(3)  Defenses  [H  1096-1097]  p  679 

(a)  In  General  1$  1096]  p  679 

(b)  Mistake  [5  1097]  p  680 

(4)  Amoura  and  Number  of  Penalties  Recoverable  [$  1098]  p  680 

(5)  Actions  {$  1099]  p  681 

5.  Time,  Place,  and  Mode  of  Tender  or  Payment  [jj  1100-1104]  p  681 

a.  InGeneral  [{  1100]  p  681 

b.  Depositing  Fare  [}  1101]  p  681 

c.  Medium  of  Payment  [5  1102]  p  682 

d.  Amount     Tender;  Making  Change  [$  1103]  p  683 

e.  By  and  to  Whom  Tender  or  Payment  Made  [{  1104]  p  683 
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6.  Back  Fare  [$  1105}  p  684 

7.  Passenger  on  Wrong  Train  [f  1106]  p  684 

B.  Tickets  [U  1107-1134]  p  684 

1.  Purchase  and  Sale  [^^  U07-1115]  p  684 

a.  InGeneral  15  1107]  p  684 

b.  Avihority  to  SeU  Tickets;  Brokers  [J  1108]  p  686 

c.  Sale  on  Credit  [$  1109]  p  687 

d.  Delivery  to  Purchaser  [(  1110]  p  687 

e.  Extra  Charge  on  Failure  to  Purchase  Ticket  [H  1111-1115]  p  687 

(1)  InGeneral     1111]  p  687 

(2)  Opportunity  to  Purchase  [U  1112-1113]  p  688 

(a)  In  General     1112]  p  688 

(b)  Time  for  Keeping  Open  OMce  [$  1113]  p  689 

(3)  Sufficiency  of  Effort  to  Procure  Ticket  [MIHJ  p  690 

(4)  Waiver  of  Right  to  Demand  Extra  Fare  [$1115]  p  690 

2.  Repres^Uations  and  Acts  of  Agent  or  Employee  [$  1116]  p  690 

3.  Nature  and  Effect  of  Ticket  [H  1117-1118]  p  691 

a.  InGeneral     1117]  p  691 

b.  Construction;  What  Law  Governs  [%  1118]  p  693 

4.  Tickds  over  Connecting  Lines  [$  1119]  p  693 

5.  Requiring  Tideet  or  Permit  on  Freight  Train  [$  1120]  p  694 

6.  Transferability  of  Tickets  [H  1121-1126]  p  694 

a.  In  General  [$  1121]  p  694 

b.  Restriction  of  Use  to  Original  Purchaser      1122-1126]  p  694 

(1)  In  General  [i  1122]  p  694 

(2)  Failure  to  Affix  Signature  [$  1123]  p  695 

(3)  Ticket  Issued  in  Wrong  Name;  Assumed  Name  ($  1124]  p  695 

(4)  Ticket  Intended  for  Several  Persons  K  1125]  p  696 

(5)  Imunction  [$  1126]  p  696 

7.  Forfeiture  qf  Ticket     1127]  p  696 

8.  ExhibiiUm  and  Surrender  cfTideets  [U  1128-1132]  p  697 

a.  In  General  [$  1128]  p  697 

b.  Right  to  Token  in  Exchange  [i  1129]  p  698 

c.  Holder  of  CommviaUon  Ticket  [i  1130]  p  698 

d.  Coupon  Tickets;  Detachment  of  Coupons  [$  1131]  p  698 

e.  Where  Ticket  Is  Lost     1132]  p  698 

9.  Redemption  of  Unused  Ticket  m  1133-1134]  p  699 

a.  In  General     U33]  p  699 

b.  Place  and  Time  of  Redemption     1134]  p  700 

C.  Conditions  and  Limitations;  Special  Contracts  [U  1135-1147]  p  700 

1.  InGeneral     1135)  p  700 

2.  Knowledge  and  Assent  of  Passenger  [($  1136-1137]  p  702 

a.  In  Generally  1136]  p  702 

b.  Special  Tid^ets  or  Contracts  [$  1137]  p  702 

3.  Limitations  as  to  Time  [H  1138-1140]  p  703 

a.  In  General  [$  1138]  p  703 

b.  Partiadar  Limitations  ConMrued  [$  1139]  p  704 

c.  Bffed  of  Expiration  of  Time  Limit  {%  1140]  p  704 

4.  UmikMons  as  to  Trains  [$  lUl]  p  706 

5.  Stammng,  Signing,  and  Ideniijioation  [H  1142-1145]  p  706 

a.  InGeneral     1142]  p  706 

b.  Sufficiency  of  Ident^ication  U  1143]  p  707 

c.  Effect  of  Noncompliance  [}$  1144-1145]  p  707 

(1)  Failure  or  Refusal  of  Agent  to  Act  [$  1144]  p  707 

(2)  Where  Purchaser  la  at  Fault     1145]  p  707 

6.  Waiver  of  CondUions  [55  1146-1147]  p  708 

a.  In  General  [5  1146]  p  706 

b.  Omission  to  Enforce  Condition  [$  1147]  p  708 

D.  Passes  [U  1148-1150]  p  709 

1.  In  General     1148]  p  709 

2.  Passes  Forbidden  by  Law  [5  1149]  p  710 

3.  Repocability  of  Pass  [$  1150]  p  712 

Vn.  LaaiTATION  of,  or  exemption  from,  UABnJTT  [55  1151-1164)  p  712 

A.  InGeneral  [5$  1151-1153]  p  712 

1.  Early  Rule     1151]  p  712 

2.  Present  Rules  [55  1152-1153]  p  712 

a.  By  Contract  [$  1152]  p  712 

b.  By  Notice[^  1153]  p  714 

B.  For  Negligence  [55  1154-1164]  p  714 

1.  InGeneral  H  1154]  p  714 

 2.  Degrees  of  Negligence    1155)  p  718  
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3.  Neffiigenee  of  Carrier  and  That  of  Its  Employeea  [$  1156]  p  718 

4.  Applieatwns  of  Rule  to  Particular  Classes  of  Passengers      1157-U62]  p  719 

a.  InGeneral  U  U57]  p  719 

b.  Gratuitous  Passengers;  Free  Passes  [{  1158]  p  720 

c.  Employees  of  Others  tn  General  [$  1159]  p  721 

d.  Drovers'  Passes  or  Contracts     1160]  p  723 

e.  Express  Messengers  [$  1161]  p  725 

f.  Mail  Agents  [{  1162]  p  726 

5.  Transportation  over  Connecting  Lines  [$  1163]  p  726 

6.  What  Law  Governs  [$  1164]  p  726 

m  EJECTION  OF  FASSENOZRS  AND  ZNTBimEBS      1165-1228]  p  727 

A.  Disorderly  Conduct;  Obnoxious  Persons  [H  116&-1166]  p  727 

1.  In  Genmvl  [i  1165]  p  727 

2.  Intoxicated  Passengers  {i  1166]  p  729 

B.  Failure  or  Refusal  to  Comply  with  Regulations      1167-1171]  p  730 

1.  InGeneral     1167]  p  730 

2.  Separation  of  Races  [$  U6S]  p  730 

3.  Conducting  Business  in  Comer's  VeJiide  or  Depot  [$  1169]  p  731 

4.  Riding  on  Freight  Trains  [$  1170]  p  731 

5.  Ri^ngin  Cars  Reservedfor  Women  [$  1171]  p  731 

C.  Failvre  or  R^usal  to  Pay  Fare  or  Produce  Ticket  [H  1172-1176]  p  731 

1.  In  General  [{  1172]  p  731 

2.  Where  Failure  or  Reused  Is  Justified  [i  1173]  p  734 

3.  OppoHunityto  Pay  Fare  or  Produce  Tidcet  [$  1174]  p  735 

4.  Failure  to  Procure  Ticket  or  Permit  for  Freight  Train  [i  1175]  p  735 

5.  Extra  Fares  or  Charges  [$  1176]  p  736 

D.  Taking  Wrong  Train;  Carried  Past  Destination;  Turning  Back  Car  [i  1177]  p  737 

E.  Defective  or  Inaalid  Ticket  [U  1178-1184]  p  739 

1.  InGeneral     1178]  p  739 

2.  Failim  to  Comply  wUk  Conditions  of  Ticket  [U  1179-1180]  p  740 

ft.  In  General    1179]  p  740 

b.  Conditions  as  to  Signing,  Stamping,  and  Identification     1180]  p  740 
8.  Where  Time  Limit  Has  Expired  [$  1181]  p  742 
4.  Where  D^ect  Is  Due  to  Agent's  Mistake      1182-1184]  p  743 

a.  Rule  That  Ticket  Is  Cowiusive  Smdenee  as  to  Ri^  to  Transportation  [$  1182]  p  743 

b.  Rule  That  Ticket  Is  Not  Condusiae  Emdenoe  of  Right  to  Transportation     1183]  p  744 

c.  Reliance  on  Representations  of  Agent  [$  1184]  p  745 

F.  Mistake  of  Conductor  as  to  Right  to  Traneportaiion  [H  1185-1186]  p  746 

1.  InOenendii  1185]  p 746 

2.  Mistake  ef  First  Conductor  [f  1186]  p  747 

G.  Payment  or  Tender  of  Fare  to  Prevent  Ejection  \%%  1187-1189]  p  748 

1.  B^ore  Steps  Taken  for  Ejection     1187]  p  748 

2.  After  Steps  Taken  for  Ejection  [$  1188]  p  750 

3.  Suffieieney  of  Payment  or  Tender    1189]  p  751 

H.  What  Constitutes  Ejection  H  1190]  p  752  ' 
L  Place  or  Time  of  Ejection  [$$  1191-1192]  p  753 

1.  InGeneral  li  1191]  p  753 

2.  At  Improper  Time  or  Place  [$  1192]  p  754 
J.  Manner  of  Ejection  [H  1193-1196]  p  756 

1.  InGeneral  [i  1193]  p  756 

2.  Use  of  Force  [(  1194]  p  757 

3.  From  Moving  Train  or  Car  [$  1195]  p  759 

4.  Reeisianee  [$  1196]  p  760 

K.  Return  of  Fare  or  Tickets  1197]  p  762 
L.  Right  to  Arrest  or  Detain  Passenger  [f  1198]  p  762 
M.  lAabUilyfor  Wrongful  Ejection  [U  1199-1201]  p  763 

1.  InGeneral     1199]  p  763 

2.  Applications  of  Rules  [$  1200]  p  764 

3.  Companies  and  Persons  Liable     1201]  p  765 
N.  ContrilnUory  Act  or  Negligence  [$  1202]  p  766 

O.  Damages  [H  1203-1212]  p  767 
1.  In  General  [$  1203)  p  767 

■2.  Expense;  Loss  of  Time;  Inconvenience  [$  1204]  p  767 

3.  Physical  Injuries  [$  1205]  p  768 

4.  Humiliation  and  Menial  Suffering     1206]  p  768 

5.  Proximate  and  Remote  Damages  [{  1207]  p  770 

6.  Mitigation  of  Damages  [i  1208]  p  771 

7.  Duty  to  Prevent  or  Reduce  Damages  t$  1209]  p  772 

8.  Exemplary  Damages  U  1210]  p  772 

9.  Nominal  Damages  [$  1211]  p  776 

10.  Inadequate  or  Excessive  Damages  [$  1212]  p  776 
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P.  Actions  for  Wrongful  Ejection  [U  1213-1228]  p  779 

1.  Form  of  Action  U  1213]  p  779 

2.  Jtiriadiction  and  Venite  ff  1214]  p  780 

3.  Pleading  {$$  1215-1221)  p  780 

a.  Dedaraiion,  Complaint,  or  Petition  [$$  1215-1218]  p  780 

(1)  In  General     1215]  p  780 

(2)  AUegaiion  of  Ejection  [5  1216]  p  781 

(3)  AUegaiion  of  Damages  [}  1217]  p  782 

(4)  Matters  of  Defense;  Compliance  with  Rules  [$  1218]  p  783 

b.  Plea  or  Ansioer  [{  1219]  p  783 

c.  Replication  or  Reply  [$  1220]  p  783 

d.  Issues,  Proof,  and  Variance  [5  1221]  p  784 

4.  Evidence  [U  1222-1224]  p  786 

a.  Presumptions  and  Burden  of  Proof  {$  1222]  p  786 

b.  Admissibility  of  Evidence     1223]  p  787 

c.  Weight  and  Sufficiency  of  the  Evidetwe  (f  1224]  p  790 
6.  Trial  [H  1225-1227]  p  791 

a.  Questions  of  Law  and  Fact     1225]  p  791 

b.  Instructions  [5  1226]  p  793 

c.  Verdict  and  Findings  [}  1227]  p  798 
6.  Appeal  and  Error  [}  1228]  p  798 

IX.  FSRFOBMANGE  OF  CONTRACT  OB  DOTT  TO  TRANSPORT  {%%  1229-1293]  p  798 

A.  In  General  [$  1229]  p  798 

B.  On  Proper  Train  or  Conveyance      1230-1231]  p  799 

1.  In  General     1230]  p  799 

2.  Duty  of  Passenger  to  Inquire;  Taking  Wrong  Train  or  Car  [$  1231]  p  801 

C.  Route  to  Be  Pursued  [$  1232]  p  802 

D.  Receiving  and  Taking  Up  Passengers  [$  1233]  p  802 

E.  Accommodations  and  Facilities  during  Transit  [{$  1234-1237]  p  803 

1.  InGeneral  U  1234]  p  803 

2.  Duty  to  Furnish  Transportation  Facilities  [5  1235]  p  805 

3.  Duty  to  Furnish  Seats  [$  1236]  p  805 

4.  Accommodations  According  to  Contract  [$  1237]  p  807 

F.  Continuous  Trip  According  to  Terms  of  CorOraa  [U  1238-1243]  p  807 

1.  In  General     1238]  p  807 

2.  Stop-Over  Privileges      1239-1243]  p  807 

a.  In  General  [$  1239]  p  807 

b.  When  Stop-Over  Is  Permitted  [}  1240]  p  808 

c.  Where  Ticket  Is  in  Coupon  Form  [$  1241]  p  809 

d.  Where  Privilege  Is  Subject  to  Conditions      1242]  p  809 

e.  When  Privilege  Is  Exhausted  [i  1243]  p  810 

G.  Changes  and  Transfers  to  Other  Trains  or  Lines;  Performance  by  Connecting  Line  [H  1244-1262]  p 

810 

1.  Transferring  from  One  Car  or  Train  to  Another;  Street  Car  Tranters  [U  1244-1258]  p  810 

a.  In  General  [{  1244]  p  810 

b.  Statutory  Requirement  of  Transfer  [$  1245]  p  811 

c.  Duty  of  Employee  to  Give  Transfer;  Acceptance  [J  1246]  p  813 

d.  Rule  of  Carrier  Requiring  Transfer  Tickets      1247]  p  813 

e.  Time  of  Demanding  Transfer  [}  1248]  p  814 

f.  Point  of  Transfer  [{  1249]  p  814 

a.  Limit  of  Use  of  Transfer     1250]  p  815 

h.  Inspection  of  Transfer  [}  1251]  p  815 

i.  Penalty  for  Refusal  to  Issue  or  Accept  Tranter  [U  1262-1267]  p  816 

(1)  In  General  [$  1252]  p  816 

(2)  Companies  Liable  [{  1253]  p  816 

(3)  Who  Entitled  to  Penalty  [$  1254)  p  816 

(4)  Defenses  ($  1255]  p  817 

(5)  Actions  [$  1256]  p  817 

(6)  Number  of  Penalties  Recoverable  [{  1257]  p  818 

j.  Penalty  for  Unlawfully  Selling  or  Buying  Transfer  {5  1258)  p  818 
2.  Transfers  between  Independent  Lines  [$}  1259-1262]  p  818 

a.  Nature  and  Extent  of  Initial  Carrier's  LiabilHy  [{5  1259-1261)  p  818 

(1)  Rule  ofUMity  Throughout  [$  1259]  p  818 

(2)  Rule  of  No  Extra  Terminal  Liability  [J  1260]  p  818 

(3)  Assumption  of  Ijiabiliiy  Throughout;  Special  Contract  [$  1261]  p  820 

b.  Nature  onrf  Extent  of  Connecting  Carrier's  Liability  [$  1262]  p  821 

H.  Duty  to  Carry  to,  and  to  Stop  at,  Destination  [$$  1263-1270]  p  821 

1.  In  General  [{  1263]  p  821 

2.  Duty  to  Stop  at  Destination  [H  1264^1265]  p  822 

a.  In  General  [J  1264)  p  822 
 b.  Under  Spedal  Contract     1265]  p  823  
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3.  Carried  Past  Destination  [$  1266]  p  824 

4.  DtUy  to  Stop  at  Flag  Stations  [5  1267]  p  825 

6.  Duty  to  Stop  at  Places  Other  Than  Stations  [$  1268]  p  826 

6.  Duty  to  Stop  at  Pla^orm  or  Suitable  Place  [{  1269]  p  826 

7.  Penalty  for  Failure  to  Stop  at  Station  1$  1270]  p  827 

I.  Duly  to  Announce  or  Give  Notice  of  Arrival  at  Station  [f  (  1271-1273]  p  828 

1.  In  General  [{  1271]  p  828 

2.  Sufficiency  of  Announcement  or  Notice     1272]  p  829 

3.  Awakening  Passenger  [$  1273]  p  830 

J.  Duty  in  Connexion  with  Alighting  of  Passenger  [5  1274]  p  830 
K.  Time  of  Transportation;  Delay  [U  1275-1276]  p  831 

1.  In  General  [}  1275]  p  831 

2.  Obligation  to  Conform  to  Time-Tables  1$  1276]  p  831 
li.  Damages  [H  1277-1282]  p  833 

1.  In  General  [5  1277]  p  833 

2.  Physical  and  Menial  Suffering;  Inconvenience  [$  1278]  p  835 

3.  Special  Damages  Dependent  on  Knowledge  of  Circumstances  [$  1279]  p  838 

4.  Nominal  Damages  [$  1280]  p  839 

5.  Exemplary  Damages     1281]  p  840 ! 

6.  Inadequate  or  Excessive  Damages  [$  1282]  p  841 
M.  Actions  [U  1283-1293]  p  843 

1.  Nature  and  Form  of  Action  [5  1283]  p  843 

2.  Jurisdiction  and  Venue  [$  1284]  p  843 

3.  Pleading  {i$  128^1286]  p  843 

a.  Dedaration,  Complaxvl,  or  Petition  [f  1285]  p  843 

b.  Plea  or  Answer  [$  1286]  p  845 

4.  Issues,  Proof,  and  Variance  [j  1287]  p  845 
6.  Evidence  [$$  1288-1290]  p  846 

a.  Presumptions  and  Burden  of  Proof  [$  1288]  p  846 

b.  Admissibility  [$  1289]  p  847 

c.  Weight  and  Sufficiency  [{  1290]  p  849 

6.  Trial  [U  1291-1292]  p  849 

a.  Questions  of  Law  and  Fact  [$  1291]  p  849 

b.  Instructions  [$  1292]  p  861 

7.  CosU     1293]  p  853 

X.  FEBSONAL  INJOBIES  [U  1294-1480]  p  854 

A.  Care  Required  and  UabUUy  of  Carrur  in  General  [($  1294-1322]  p  864 

1.  General  Rule  [i  1294]  p  864 

2.  Statements  of  Care  Reiuired  [U  1295-1300]  p  854 

a.  In  General  H  1296]  p  854 

b.  Highest  Degree  of  Care,  SkiU,  and  Diligence  [U  1296-1297]  p  866 

(1)  In  General  [$  1296]  p  856 

(2)  Highest  Practical  Care  [$  1297]  p  858 

c.  Extraordinary  Care  and  Caution  [$  1298]  p  860 

d.  Limitaiums  of  Rules  [$  1299]  p  860 

e.  Coniinuance  of  Care;  Varying  According  to  Time  and  Place  [$  1300]  p  861 

3.  What  Law  Governs  [$  1301]  p  863 

4.  Carriar  Not  Insurer;  Liable  Only  for  Negligence  [$  1302]  p  863 

5.  LiabaOy  as  Affected  by  Means  of  Conveyance  [H  1303-1307]  p  864 

ft.  In  General  [$  1303]  p  864 ' 

b.  Freight  or  Mixed  Trains  [$  1304]  p  865 

c.  Stageeoachca;  Motor  Vehicles  [$  1305]  p  867 

d.  Street  Cars  of  Various  Kinds  H  1306]  p  867 

e.  Elevators  [$  1307]  p  869 

6.  Care  Required  in  Employment  of  Employees  [U  1308-1309]  p  871 

a.  Competency  of  Employees  [}  1308]  p  871 

b.  Number  of  Employees  [J  1309]  p  872 

7.  Care  as  to  Passengers  Who  Do  Not  Pay  Fare     1310]  p  873 

8.  To  Whom  Liable;  Special  Contracts;  Licensees  and  Trespassers  [j  1311]  p  874 

9.  Companies  or  Persons  Liable  [$$  1312-1321]  p  876 

a.  In  General  [{  1312]  p  876 

b.  Carrier  or  Contractor  [}  1313]  p  878 

c.  Carrier  or  Charterer  [{  1314]  p  879 

d.  Carrier  Permitting  Use  of  Road  or  Train  by  Ant^her  IJ  1316]  p  879 

e.  Carrier  Using  Other  Road  [J  1316]  p  880 

f.  Lessor  or  Lessee  [U  1317-1318]  p  881 

(1)  Liability  of  Lessor  [$  1317]  p  881 

(2)  Liability  of  Lessee  [  {  1318]  p  882 
.  Carriers  Using  Same  Station  Facilities;  Union  DepU  Company  [}  1319]  p  882 
..  Joird  and  Several  Liability  [}  1320]  p  883 
i.  Liability  of  Agents  and  Servants;  Trustee  [5  1321]  p  883 
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10.  Defenaea  in  General  [9  1322]  p  884 

B.  Negligence  or  Wrongs  of  Carrier's  Emphyeea  in  General      132^1331]  p  884 

1.  Who  Are  Employeea  [$  1323]  p  884 

2.  General  RuU  of  Liability  [$  1324]  p  886 

3.  Distinct  Doctrine  as  to  Carriers  ($  1325]  p  888 

4.  AssauUs  or  Personal  Violence  [U  1326-1327]  p  889 

a.  In  General  [5  1326]  p  889 

b.  Jttstificatum  of  AasavU;  Provocation  [$  1327]  p  893 

5.  Abusive  and  Instdiing  Language  or  Conduct  [(  1328]  p  895 

6.  Ads  of  Employee  as  Police  Officer;  Special  Officer  [{  1329]  p  896 

7.  Care  as  to  Passengers  under  Disability  [{}  1330-1331]  p  897' 

a.  In  General  [5  1330]  p  897 

b.  Passenger  Taken  Sick  during  Transit  [$  1331]  p  900 

C.  Acts  of  Fellow  Passengers  or  Other  Third  Persons  [U  1332-1334]  p  900 

1.  Protedion  against  Injuries  from  Fellow  Passengers      1332-1333]  p  900 

a.  General  Rule  [$  1332]  p  900 

b.  Applications  of  Rule  [(  1333]  p  902 

2.  Protection  against  Injuries  from  Other  Third  Persons  [{  1334]  p  906 

D.  Act  of  God,  Vis  Major,  or  Inevitable  Accident  [5  1335]  p  908 

E.  Duly  to  Warn  Passenger  as  to  Danger  [$  1336]  p  910 

F.  Care  Required  and  Liability  as  to  Condition  and  Use  of  Premises  [H  1337-1347]  p  911 

1.  In  General  [$  1337]  p  911 

2.  S(^e  Approaches;  Ingress  and  Egress  [$  1338]  p  912 

3.  Safety  ofIngress.cmd  Egress  at  Unusual  Place  [$  1339]  p  913 

4.  Safety  of  Place  for  Getttng  on  Board  or  Alighting  [$  1340]  p  914 

5.  Safety  of  Stations,  Platforms,  Walks,  and  Landing  Places  [U  1341-1346]  p  916 

a.  In  General  [$  1341]  p  916 

b.  Limitations  of  Rule  [$  1342]  p  919 

c.  Duty  to  Keep  Premises  Lighted  [$  1343]  p  919 

d.  Aceumidalions  cf  Snow  and  Ice  [i  1344]  p  920 

e.  Protection  from  Crowds  [$  1345]  p  921 

f.  Duty  to  Keep  Station  Open,  Healed,  and  Comfortable  [$  1346]  p  021 

6.  To  Whcm  Carrier  Liable  for  Unsafe  Premises  [$  1347]  p  923 

G.  Care  Required  and  Liability  as  to  Passengers  Boarding  or  AltghUngfrom  Vehide  [($  1348-1370]  p  924 

1.  In  General  [(  1348]  p  924 

2.  Duty  to  Warn  as  to  Danger  [9  1349]  p  925 

3.  Boctrding  or  Alighting  from  Moving  Train  or  Car  [$  1350]  p  926 

4.  Operating  Other  Cars  or  Trains  [$  1351]  p  928 

5.  Assistance  of  Passengers  [U  1352-1353]  p  931 

a.  In  General  [$  1352]  p  931 

b.  Duty  Dependent  on  Circmnatames  [$  1353]  p  932 

6.  Appliances  and  Means  for  Boarding  or  Alighting  [f  1354]  p  933 

7.  Opportunity  and  Time  for  Getting  on  Board  [$  1355]  p  934 

8.  O^wrtunUy  and  Time  for  Alighting  [i  1356]  p  935 

0.  Reason^ile  Time  Dependent  on  Circumstances  [$  1357]  p  936 

10.  Moving  Train  While  Passenger  Is  Boarding  or  Alighting  [$  1358]  p  037 

11.  Warning  of  Movement  of  Train  [$  1359]  p  939 

12.  Cart  at  Places  Other  Than  Regidar  Stopping  Places  [$$  1360-1361]  p  939 

a.  In  General  U  1360]  p  939 

b.  Stop  after  Call  of  Station     1361]  p  941 

13.  Cixre  as  to  Persons  Not  Passengers  [$  1362]  p  942 

14.  Street  Car  Cases  [U  1363-1369]  p  944 

a.  In  General  [i  1363]  p  944 

b.  Duty  to  Stop  Car     1364]  p  945 

e.  TVme  for  Boarding  or  Alighting  in  General  [i  1365]  p  946 

d.  Starling  Car  More  Passenger  Seated  [(  1366]  p  947 

e.  Starting  Car  While  Passenger  Boarding  or  Alighting  [$  1367]  p  948 

f.  Starting  Up  Car  bdore  Stopping  [$  1368]  p  950 

g.  Duty  to  See  That  All  Passengers  Ham  Reached  Place  of  Safety  [5  1369]  p  961 

15.  EUvator  Cases  [i  1370]  p  952 

H.  Care  Required  and  Liability  as  to  Machinery,  Tracks,  and  Appliances  [U  1371-1379]  p  963 

1.  Sufficiency  and  Maintenance  in  General  [i  1371]  p  953 

2.  Inspection  1$  1372]  p  953 
'3.  Latent  DtSects  [$  1373]  p  954 

4.  WeU  Known  and  Approved  Machinery  and  Appliances  [$  1374]  p  955 

5.  Can;  as  io  Track  {%  1375]  p  956 

6.  Obs^rw^m  on  or  near  Track;  Dangers  from  AnimaXa     1376]  p  957 

7.  Safe  Cars  or  Other  Vehides  [U  1377-1378]  p  958 

a.  In  Genend  [J  1377]  p  958 

b.  Applications  of  Rule  [$  1378]  p  960 

8.  Elevator  Cases  [$  1379]  p  962 
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I.  Can  Required  and  LiabUity  in  Management  and  Operation  [ii  1380-1391]  p  963 

1.  In  General  [}  1380]  p  963 

2.  Providing  for  Safety  and  Comfort  of  Passengers  on  Tndna  [i  13S1]  p  065 

3.  Overcrowding  {%  1382]  p  966 

4.  lAainlity  for  CoUisioM      1383-1385]  p  967 

a.  In  General  [i  1383]  p  967 

b.  Concurrent  Negligence  of  Two  Carrien  [S  1384]  p  969 

c.  Avoidance  of  CoGisione  with  Animals,  Vehidee,  or  Other  Obatadee  on  or  near  Track  [$  1385] 
p  971 

5.  Dangerous  Bate  of  Speed  [{  1386]  p  972 

6.  Sudden  Jerks  and  Jolts  [$  1387]  p  973 

7.  Acts  in  Emergencies  [{  1388]  p  076 

8.  Passengers  Riding  in  Dangerous  Places  [$  1380]  p  976 

0.  Duty  to  Avoid  Misleading  Passengers  as  to  Movements  of  Traine  U  1300]  p  077 
10.  DtUy  to  Injured  Passenger  [$  1391]  p  978 

J.  Proximate  Cause  of  Injury  [$  1392]  p  978 
K.  Damages  [$$  1393-1402]  p  982 

1.  In  General  [}  1393]  p  982 

2.  Expenses;  Loss  of  Time  [$  1394]  p  983 

3.  Physical  and  Mental  Suffering     1395]  p  984 

4.  Exemplary  Damages  [U  1396-1398]  p  986 

a.  In  General     1396]  p  986 

b.  For  AOs  of 'Employees  [{5  1397-1398]  p  987 

(1)  Mere  Negligence  [{  1397]  p  987 

(2)  Malice,  WiUfidness,  or  Gross  Negligence  [$  1398]  p  987 

5.  Amount  ^  Damages  [U  1399-1402]  p  990 

a.  In  General  [$  1399]  p  990 

b.  CxrcumOances  Affectir^g  Anmnt  of  Damages  [$$  1400-1401]  p  900 

(1)  In  General  [$  1400]  p  000 

(2)  Effed  of  Passenger's  Negligence  or  Imprudence  [$  1401]  p  901 

c.  Excessive  or  inadequate  Damages  H  1402]  p  092 
L.  Adionafor  Personal  Injuries  [$$  1403-1480]  p  905 

1.  Form  of  Action  \%  1403]  p  905 

2.  CondiHone  Precedent  [4  1404]  p  095 

3.  Jurisdiction  and  Venue  [$  1405]  p  996 

4.  Parties  [9  ^406]  p  907 

6.  PUading  [U  1407-1417)  p  907 

a.  Dedaration,  Complatnt,  or  Petition  [${  1407-1416]  p  097 

(1)  In  General  [$  1407]  p  007 

(2)  Relation  of  Carrier  and  Passenger  [$  1408]  p  lOQO 

(3)  Negligence  or  Wrong  Generally  [{  1409]  p  1001 

(4)  Ads  of  Employees,  Fellow  Passengers,  and  Other  Third  Persons  [$  1410]  p  1004 

(5)  Place  and  Time  [(  1411]  p  1006 
Passengers  Boarding  or  Alighting  from  Cars  [{  1412]  p  1006 
Matters  of  Defense;  Contributory  Negligence  [5  1413]  p  1008 
Proximate  Cause  U  1414]  p  1000 
Joinder  of  Counts;  DuplicUy     1415)  p  1010 
Amendment  [$  1416]  p  1011 

b.  Pled  or  Answer  [(  1417]  p  1011 

6.  Issues,  Proof,  and  Variance  [H  1418-1423]  p  1012 

a.  Issues  [$  1418]  p  1012 

b.  Matters  to  Be  Proved  U  1419]  p  1013 

c.  Evidence  Admissible  under  Pleadings  [U  1420-1422]  p  1015 

(1)  In  General  [$  1420]  p  1015 

(2)  Under  Specific  and  General  AUegaHons  of  Negligence  [|  1421)  p  1016 

(3)  Under  General  Denial  or  Genend  Issue  [(  1422)  p  1017 

d.  Variance  [$  1423]  p  1018 

7.  Evidence  [$|  1424-14521  p  1020 
Premmptions  and  Burden  of  Proof  [U  1424-1436)  p  1020 

In  General  U  1424]  pl020 
As  to  Negligence  or  Wrong  [H  1425-1435]  p  1022 

(a)  In  General  [$  1425]  p  1022 

(b)  Bea  Ipsa  Loquitur  [$$  1426-1434]  p  1023 

aa.  General  Rule  [$  1426)  p  1023 

bb.  When  Rule  Does  Not  Apply;  Waiver  [i  14271  p  1028 
CO.  Applications  of  Ride  to  Partieular  Aeeidenie  [($  1428-1433)  p  1020 
(aa)  In  General  [i  1428)  p  1029 

(bb)  Sudden  Jerks  or  Sudden  or  Premature  Starts  [$  1420]  p  1030 
(cc)  Coaisions  [(  1430)  p  1032 
(dd)  Derailments  [$  1431)  p  1034 
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(ee)  Breaking  of  Machinery  or  AppUancea  or  Defects  [$  1432]  p  1036 
(ff)  Explosions      1433]  p  1037 
dd.  RebuUing  Presumption     1434]  p  1038 
(c)  Elevattrr  Cases  [$  1435]  p  1039 
(3)  Relation  of  Carrier  and  Passenger  [}  1436]  p  1040  • 

b.  Admissibility  of  Evidence  [U  1437-1449]  p  1041 

(1)  In  General     1437]  p  1041 

(2)  Relation  of  Carrier  and  Passenger  [&  1438]  p  1042 

(3)  Competency  and  Selection  of  Carrier's  Employees  [$  1439]  p  1043 

(4)  Circumstances  Affecting  Acts  or  Omissions  of  Carrier's  Employees  [f  1440]  p  1044 

(5)  Condition  of  Carrier's  Premises  [$  1441]  p  1045 

(6)  Condition  of  Vehicles  and  Appliances  [j  1442]  p  1046 

(7)  Condition  of  Track  or  Roadbed  [}  1443]  p  1047 

(8)  Taking  Up  and  Setting  Dovm  Passengers  [$  1444]  p  1049 

(9)  Management  and  Operation  of  Conveyance  [$  1445]  p  1050 

(10)  Other  or  Similar  Acts  and  Accidents  [$  1446]  p  1052 

(11)  Subsequent  Repairs  and  Precautions      1447]  p  1054 

(12)  Custom  or  Course  of  Business  [$  1448]  p  1054 

(13)  Rules  of  Carrier      1449)  p  1055 

c.  Weight  and  Sufficiency  of  Evidence  [i{  1450-1452]  p  1056 

(1)  In  General  [$  1450]  p  1056 

(2)  Negligence  Generally;  Proximate  Cause  [J  1451]  p  1058  «. 

(3)  Applications  of  Rules  [5  1452J  p  1059 
8.  Trial  m  1453-1480]  p  1065 

a.  Question3  of  Law  and  Fact  [U  1453-1473]  p  1065 

(1)  In  General  [U  1453-1454]  p  1065 

(a)  General  Rule  [$  1453]  p  1065 

(b)  As  Determined  by  Vie  Evidence  [{  1454]  p  1066 

(2)  Existence  of  Relation  of  Carrier  and  Passenger  [}  1455]  p  1067 

(3)  Negligence  in  General  [}  1456]  p  1068 

(4)  Care  as  to  Children  ami  Others  under  Disability  [$  1457]  p  1069 

(5)  Acts  or  Omissions  of  Carrier's  Employees  in  General  [$  1458]  p  1070 

(6)  Number  and  Efficiency  of  Emplmjees  [{  1459]  p  1070 

(7)  Acts  of  Fellow  Passengers  or  Other  Third  Persons  [{  1460]  p  1071 

(8)  Condition  and  Use  of  Carrier's  Premises,  Tracks,  and  Roa^)ed  [§  1461]  p  1071 

(9)  Taking  Up  Passengers  1$  1462]  p  1072 

(10)  Operating  Train*  Where  Passengers  Are  Being  Received  or  Discharged  [f  1463]  p  1073 

(11)  Condition  of  Cars  and  Equipment  [$  1464]  p  1074 

(12)  Operation  of  Cars  [{  1465]  p  1075 

(13)  Passing  Other  Vehicles  or  Objects     1466]  p  1076 

(14)  CoUisi&na  [{  1467]  p  1077 

(15)  Derailments  [$  1468]  p  1077 

(16)  Setting  Down  Passengers  [$  1469]  p  1077 

(17)  Care  m  to  Persons  Accompanying  Passengers  15  1470j  p  1079 

(18)  ProxiTnaie  Cause  of  Injury  [$  1471]  p  1079 

(19)  Companies  or  Persons  Liable  [J  1472]  p  1080 

(20)  Condition  and  Operation  of  Eleoators  [(  1473]  p  1081 

b.  Instrudionjs  [U  147^1479]  p  1081 

(1)  Form  and  Sufficiency  in  General  [$  1474]  p  1081 

(2)  Requests  for  Instructims  [$  1475]  p  1087 

(3)  Invading  Province  of  Jury  [5  1476]  p  1088 

(4)  Conformity  to  Pleadings  and  Evidence  [$  1477]  p  1089 

(5)  Proximate  Cause  of  Injury  [{  1478]  p  1093 

(6)  As  to  Presumption  and  Burden  of  Proof  [9  1479]  p  1094 
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PABT  ONE :  INTRODUCTION 
[By  William  A.  Martin] 
L  DEFINITION  AND  KINDS  OF  0ABBIEB8 


1]  A  earrier  is  one  that  undertakes  the  trans- 
portation of  persons  or  movable  property,^  and  the 
authorities,  both  elementary  and  judicial,  recognize 
two  kinds  or  classes  of  carriers,  namely,  private 
carriers  and  common  carriers.^  A  private  carrier 
is  one  who,  vithont  being  engi^ed  in  such  business 
as  a  public  employment,  undertakes  to  deliver 
goods  in  a  particular  case  for  hire  or  reward.' 
While  a  common  carrier  has  been  defined  as  one 
that  holds  itself  out  to  the  public  to  carry  persons 
or  freight  for  hire,^  the  term  did  not,  at  the  com- 


mon law,  embrace  a  carrier  of  passengers,''  imd  is 
commonly  confined  to  carriers  of  goods,"  as  distin- 
guished fr<mi  common  carriers  of  passenger8.T  A 
common  carrier  differs  from  a  private  carrier  in 
two  important  respects:  (1)  In  respect  of  duty, 
it  being  obliged  by  law  to  undertake  the  ehaige 
of  transportation,  which  none  but  a  common  ear- 
ner, without  a  special  agreement,  is."  (2)  In  re- 
spect of  risk,  the  former  being  regarded  by  the  law 
as  an  insurer,  the  latter  being  liable  like  ordinary 
bailees.* 


n.  APFUOABILITY  OF  LAW  OF  BAILHEKTS 


[$  2]  A.  To  Oarriage  of  Goods.  The  rules  of 
liability  applicable  to  private  carriers  of  goods  are 
those  wluch  are  in  general  applicable  to  ordinary 
bailees,***  and  the  law  as  to  common  carriers  of 

1.    Abbott  L.  D. 

S.  Varble  v.  Bigley,  14  Bush 
(Kt.)  698,  702.  29  AmK  435;  O'Rourke 
V.  Bates.  73  Mlse.  414.  415,  183  NTS 
392;  Vemer  v.  Sweitser,  38  Fa.  208, 


goods  is  a  branch  of  the  law  relating  to  the  subject 
of  bailments."  That  is,  the  carrier  of  goods  is  a 
bailee,  and,  aside  from  any  considerations  of  pub- 
lic policy  which  affect  the  liability  of  a  carrier 


212. 
3. 
4. 
S. 


See  infra  I  4. 
See  infra  f  9. 


Geonrla  Cent.  R.  Co.  v.  Wpp- 
man,  110  Ga.  «<6,  872.  36  SIB  202,  SO 
LRA  678;  Ktklns  v.  Boston,  etc..  R. 


Co.,  23  N.  H.  27B.  884  [clt  Sharp  v. 
Grey.  9  Bing.  457.  28  ECL  659,  181 
Reprint  684;  Aston  v.  Heaven,  2  Bsp. 

633]. 

6.  See  infra  i  9. 

7.  See  infra  (  1033. 

S.  Varble  v.  Bigley,  14  Bush  (Ky.) 
698.  703.  29  AmR  435  [quot  Angell 
Carriers  5  67];  Allen  v.  Sackrider,  37 
N.  Y.  841,  342:  Orange  County  Bank 
V.  Brown,  8  Wend.  (N.  T.)  158,  111- 


And  see  infra  S  54. 

».  Varble  v.  Bigley.  14  Bush  (Ky.) 
698.  29  AmR  435  [quot  Angell  Car- 
riers I  67];  Fish  V.  Clark.  49  N.  T. 

122;   V.  Jackson.  2  N.  C.  19:  Ver- 

ner  v,  Sweltzer,  32  Pa.  208.  And  see 
Infra  H  5,  129. 

10.    See  Infra  I  5. 


38    [IOC.  J.] 


CABBIMBB 


[§§  ^ 


condoeting  a  public  employment^  its  duties  and  lia- 
bilities are  in  ^neral  those  of  an  ordinaiy  bailee;"' 
but  these  considerations  of  public  policy^  have  led 
to  the  reci^ition  by  the  courts,  from  an  early 
period  in  the  history  of  the  common  law,  of  rules 
respecting  the  duty  of  the  common  carrier  as  to 
serving  the  public,  and  as  to  liability  for  g^ods 
intrusted  to  its  care  which  do  not  apply  to  private 
carriers  of  goods  or  to  other  bailees.** 

[i  3]  B.  To  OarrUge  of  Passeuffors.  A  carrier 
of  passengers  is  not,  as  to  the  person  of  the  passen- 
ger, a  bailee,^  and  in  this  respect  the  law  of  carriers 


of  passengers  is  not  a  part  o£  the  subject  of  bail- 
ments; but  inasmuch  as  those  who  hold  them- 
selves out  as  prosecuting  the  business  of  carrying 
passengers  for  hire  are  regarded  as  undertaking  a 
public  duty,  they  are  properly  classed  in  this  re- 
spect with  public  carriers  of  goods,  and  it  is  proper 
to  treat  them  under  the  general  heading  of  "Car- 
riers." Moreover,  public  carriers  of  passengers  are 
deemed  common  carriers  as  to  the  baggage  accepted 
by  them  for  transportation  as  a  part  of  the  bnsi- 
nesB  of  transporting  passengers." 


PABT  TWO :  PRIVATE  CARRIERS 
[By  William  A.  Martin] 

L  DBrnnnoN  akd  natxjbe 


4]  A  private  carrier  is  one  who,  without 
being  engaged  in  the  business  of  carrying  as  a  pub- 
lic employment,  undertidEes  to  deliver  goods  in  a 
partieular  case  for  hire  or  reward.*^  He  may  carry 


or  not,  as  he  deems  best.  He  is  but  a  private  indi- 
vidual and  is  invested,  like  all  other  private  persons, 
with  a  right  to  make  bis  own  contracts." 


n.   UABILITT  FOB  LOSS  OB  INJUBY 


[i  6]  A  private  carrier  with  or  without  reward 
is  merely  a  bailee  and  his  liability  is  determined 
by  the  rules  governing  the  responsibilities  of 
bailees."   His  lu^iUty  is  limited  to  such  losses  or 


injuries  as  result  from  his  n^ligence  or  that  of  his 
servants althou^^  bound  to  exercise  ordinary 
care,  he  is  not  an  insurer  oi  the  safety  of  the  goods 
intrusted  to  him  for  transptntation.** 


U.  Treleven  v.  Northern  Pac.  R. 
Co.,  89  Wis.  698,  «2  NW  636. 

[a]  Vbjm  the  liability  of  common 
or  public  carriers  with  reference  to 
Kooda  received  by  them  as  such  is 
the  same  as  that  of  ordinary  bailees 
(1)  where  they  carry  without  com- 

Sensatlon  (Treleven  v.  Northern  Pac. 
L  Co..  89  Wis.  598,  <2  NW  636),  (2) 
or.  where  they  hold  the  Eoodg  as 
warehousemen  after  their  duties  as 
common  carriers  have  been  per- 
formed (Bee  infra  I  346  »t  seq). 

13.    Munn  v.  Illfnols,  94  U.  S.  113, 
24  L.  ed.  77  (where  it  was  said  that 
the   common  or  public   carrier  of 
a   sort  of  public 


J  64  et  seq,  79  et 
ri7  et  seq,  748  et 


foods  exercises 
office). 

14.  See  Infra 
seq,  129  et  seq. 

See  Infra  S  1033. 

le.    See  infra  f  1567  et  seq. 

17.  U.  S.— The  Cape  Charles,  198 
Fed.  S4«.  849. 

Del. — Pennewlll  V.  Cullen,  6  DeL 
388  242. 

dsL. — Self  V.  Dunn,  42  Oa.  628,  680, 
B  AmR  544. 

Ina. — Cleveland,  etc.,  R.  v. 
Henry.  170  Ind.  94,  88  NE  710. 

N.  H. — Shelden  v.  Robinson,  7  N. 
H.  1E7,  163,  26  AmD  726. 

N.  T. — JacliBon  Architectural  Iron 
Works  V.  Hurlbut,  158  N.  T.  84,  S8, 
62  NB  666,  70  AmSR  432;  Pish  v. 
Clark,  49  N.  Y.  122;  Allen  v.  Sack- 
rider.  37  N.  Y.  341.  342.  4  Transcr. 
A.  396;  Pike  v.  Nash.  3  Abb,  Dec.  610. 
1  Keyea  336;  Morlarty  v.  Harnden.  1 
Daly  227,  280;  O'Rourke  v.  Bates.  78 
Misc.  414,  41B.  183  NYS  891;  Oranjre 
County  Bank  v.  Brown,  8  Wend.  IBS, 
161. 

Oh. — Samms  v.  Stewart,  20  Oh.  69, 
71,  66  AmD  445. 

Pa. — Beckman  v.  Shouse.  5  Rawle 
179,  187,  28  AmD  653. . 

S.  C. — Piedmont  Mfg.  Co.  v.  Colum- 
bia, etc..  R.  Co.,  19  S.  C.  363;  Little- 
John  v.  Jones,  27  S.  O.  U  365,  39 
AmD  132. 

Tex.— Haynie  v.  Baylor,  18  Tex. 
498.  607. 

Kns.— Cokes  v.  Bernard,  2  Ld. 
Raym.  909,  917,  92  Reprint  107,  6 
£IRC  247 

Que. — Roussel  t.  Aumals,  18  Que. 
Super.  474.  477.  


See   Varble   v.  .Bi^leg,   14  Bush 


m.  ASSUMPTION  OF  SPECIAL  UABILITT 
[i  6]  While  a  private  carrier  is  ordinarily  liable  I  lack  of  care^  there  is  no  rule  to  prevent  his  under- 
only  for  loss  shown  to  have  residted  txom  his  own  |  taking  to  insure  the  safe  delivery  of  goods  intrusted 

will  assent  to  unreasonable  terms 
prescribed  by  the  private  carrier,  or 
because  he  arbitrarily  refuses  to 
carry  them  at  all  on  any  terms." 
Brown  v.  Adams  Express  Co.,  supra. 

[a]  A  prlvata  oacxlsr  may  eon- 
tvMt  to  haul  soMluivelr  1m  ooo  pav- 
son  and  may  sive  a  preferential  rate 
in  consideration  of  dol  n^  al  1  the 
hauling  for  such  person.  Edgar 
Lumber  Co.  t.  Cornfe  Stave  Co.,  96 
Ark.  449.  130  SW  462. 

19.  Collier  V.  Lanyan,  etc..  Stor- 
age, etc.,  Co.,  147  Wo.  A.  700,  127 
SW  436;  Sevfer  v.  Mitchell,  72  Or. 
483,  487.  142  P  780  felt  Cycj. 

[a]  Oomplalat  held  to  oharn  car^ 
rler  as  baUea.^ — A  complaint,  alleging 
that  an  agreement  was  entered  Into 
whereby  defendant.  In  consideration 
of  twelve  dollars  and  fifty  cents,  un- 
dertook to  transport  ho^s,  and  prom- 
ised to  furnish  a  safe  oarge  and  to 
deliver  the  hogs  in  proper  condition, 
but  failed  to  perform  bis  agreement. 
In  that  through  his  negligence  part 
of  the  hogs  were  drowned,  does  not 
undertake  to  charge  defendant  as  an 
Insurer,  but  as  a  bailee,  and  is  sufll- 
clent.  Sevier  v.  Mitchell,  72  Or.  48S, 
142  F  780. 

90.  Jackson  Architectural  Iron 
Works  V.  Hurlbut.  168  N.  T.  84.  62 
NE  66S,  70  AmSR  432  [aff  IB  Hise. 
93,  26  NTS  80S]:  and  cases  Infra 
note  21. 

fll.  Mich,— Allla  T.  Volgt,  »0  Mich. 
126.  61  NW  190. 

Mont — U.  S.  T.  Power,  8  Mont.  271, 
12  P  «S9. 

N.  H.— Paucher  v.  Wilson.  68  N. 
H.  338,  38  A  1002,  39  LRA  431. 

N.  T. — Jackson  Architectural  Iron 
Works  V.  Hurlbut,  158  N.  Y.  34,  52 
NE  665,  70  AmSR  432  [atl  15  Misc. 
93.  36  NYS  808];  Allen  v.  Sackrider. 
37  N.  T.  341;  Ames  v.  Belden.  17 
Barb.  513;  O^Rourke  v.  Bates,  78 
Misc.  414,  133  NYS  392. 

N.  C— Pender  v.  Bobbins,  61  N.  C. 
207. 

Oh. — Samms  v.  Stewart.  20  Oh.  69. 
66  AmD  446. 

Vt. — White  V.  Bascom,  28  Vt.  268. 
Enic.— Brind  v.  Dale.  8  C.  ft  P.  207. 
34  ECL  692;  Beck  v.  IQvans,  16  East 
244.   104   Reprint   1081;   Whalley  v. 
Wray.  3  Bsp.  74.   


(Ky.)  698,  703,  29  AmR  436  [quot 
Angell  Carriers  f  46];  Thompson  v. 
New  York  Storage  Co.,  97  Mo.  A.  135, 
70  SW  988. 

[a]  Similar  deanltlon^— "Persons 
who  undertake  for  the  transportation 
In  a  particular  instance  only,  not 
making  it  their  vocation,  nor  holding 
themselves  out  to  the  public  ready 
to  act  for  all  who  desire  their  serv- 
ices." Brown  v.  New  York  Cent., 
etc.,  R.  Co.,  76  Hun  866.  368  [app 
dism  151  N.  Y.  674,  46  NE  1145]. 

[b]  One  wbo  la  employed  to  tear 
down  a  hoose  for  atkotaer  and  to  de- 
liver the  hrlok  and  lumber  at  an- 
other plaee  is  simply  a  private  car- 
rier for  hire.  McBurnle  v.  Stelsly, 
97  SW  42.  29  KyL  1191. 

[c]  A  carman  and  furniture  re- 
mover will  generally  fall  within  the 
description  of  private  carrier.  Elec- 
trio  Supply  Stores  v.  Gaywood,  100 
I..  T.  Rep.  N.  S,  855. 

Cd]  Cms  who  agrees  to  ont,  pre- 
pare, aad  tvawwort  for  manet, 
spars,  ste.,  is  not,  while  transport- 
ing the  timber,  acting  as  a  common 
carrier,  and  his  duty  extends  no 
further   than    to    exercise  ordinary 

Jirudence,  care,  and  skill  in  protect- 
ng  the  property  from  loss  or  dam- 
age. Pike  v.  Nash,  8  Abb.  Dec.  <N. 
YT)  610,  1  Keyea  386. 

[el  Special  •mpliwmen't  of  the 
owner  oi  a  vessel  to  transport  a 
oargo  of  grain  does  not  n:ake  him  a 
public  carrier,  but  only  a  private  car- 
rier for  hire.  Allen  v.  Sackrider,  87 
N.  T.  841. 

18.  Edgar  Lumber  Co.  v.  Cornie 
Stave  Co.,  96  Ark.  449,  180  SW  462; 
Thompson  v.  New  York  Storage  Co., 
97  Mo.  A.  136,  70  SW  938;  Piedmont 
Mfg.  Co.  V.  Columbia,  etc.,  R.  Co.,  19 
S.  C.  353:  Brown  v.  Adams  Express 
Co.,  15  W.  Va.  812,  820. 

"The  private  carrier  has  a  right  to 
carry  for  whom  and  on  whatever 
terms  he  pleases;  and  If  the  con- 
signor does  not  assent  to  any  terms 
which  the  private  carrier  chooses  to 
prescribe,  he  Is  under  no  obligation 
to  carry  his  goods.  Indeed  he  may 
arbitrarily  refuse  to  carry  them  at 
all  for  the  consignor.  The  consignor 
has  no  right  to  complain  though  he 
refuses  to  carry  his  goods  unless  he 


For  later  oas— .  devslopnMBtg  and  olwaffea  in  the  law  see  cumulative  Annotations,  same  title,  paM^nd  note  number. 
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to  him  for  earri^e,  and  if  he  does  bo  undertake,  he 
will  be  liable  accordingly;^  but  such  an  extended 
liability  is  not  to  be  readily  presumed,  and  the  lia- 
bility most  be  limited  to  the  particular  risk  covered 
by  it;"  and  the  express  exclusion  of  a  particular 
risk  Till  not  by  implication  extend  the  nndertaikiii^ 


to  all  other  risks.'*  A  mere  undertaking  to  carry 
the  goods  safely  imposes  no  higher  duty  than 
already  existed  on  the  carrier's  part  and  renders' 
him  liable  for  losses  caused  by  hu  negligence,  but 
for  nothing  more.^ 


IV.  LIEN  FOB  OHAHaES 


7]  Unlike  common  carriers,"  while  no  reason 
has  ever  been  assigned  for  so  holding,  it  has  been 
uniformly  held  that  a  private  carrier  has  no  lien 

V.  OOHHON  OABSIEES  AOTINO  AS  FBIVATE  OABSIEBS» 


for  his  charges  on  goods  transported  by  him,"  unless 
a  lien  is  reserved  by  special  agreement."* 


[i  8]  It  is  generally  conceded  that  a  common  car- 
rier may,  under  some  circumstances,  act  as  a  pri- 
vate carrier,  and  it  has  been  held  that  a  common 
carrier  may  become  a  private  carrier  when,  as  a 
matter  of  accommodation  or  special  engagement,  it 
undertakes  to  carry  something  which  it  is  not  its 
business  to  earryJ"  "In  such  case,  it  is  dealing 
with  matters  involving  ordinary  considerations  of 
contractual  relati<Hi;  those  who  choose  to  enter  into 
engagements  with  it  are  not  at  a  disadvantage  and 
its  stipulations  even  against  liability  for  its  own 
ncgleet  axe  not  repugnant  to  the  requirements  of  its 
public  serviee.  .  .  .  There  may  be  special  engage- 


ments which  are  not  embraced  within  its  duty  as  a 
common  carrier  although  their  pnionnance  may  in- 
cidentally involve  the  actual  transportation  of  per- 
sons and  things,  whose  carriage  in  other  circum- 
stances might  be  within  its  public  obligation. ' ' 
The  question  whether  a  contract  of  carriage 
changes  the  relation  of  the  earner  from  that  of  a 
common  earner  to  that  of  a  private  carrier  is  one 
of  law."  Nevertheless,  a  earner  eannot  by  contract 
avoid  the  performance  of  its  duties  as  such  if  the 
service  in  question  is  one  required  of  it  as  a  com- 
mon carrier." 


H  9]   A.  Definition 
Definition.^   A  common  carrier  has  been  defined  as 
"one  who  undertakes  for  hire  or  reward,  to  transr 


PABT  THREE :   CABRIERS  OF  GOODS 

[By  William  A,  Martin] 
1  WHO  ABE  OOHUOK  OABBIEES  OF  GOODS 
and  General  Nature — 1. 


port  the  goods  of  such  as  choose  to  employ  him 
from  place  to  place.""   This  de&tition  applies  to 


SB.  Robinson  v.  Dunmore,  2  B.  ft 
P.  41C.  126  Reprint  1SB9. 

ttSL  Scalfe  V.  Farrant.  1^.  R.  10 
Exch.  S58. 

at.  U.  S.  V.  Power,  S  Mont.  271, 
IS  P  SM. 

86.  Ames  v.  Belden,  17  Barb.  (N. 
T.>  S13.  And  se«  Foster  v.  Basex 
Bank,  17  Mass.  479.  9  AtinD  168  (dis- 
cusslnff  liability  of  this  nature  gen- 
erally). 

Mi.   Bee  infra  i|  721,  722. 

97.  PiCMuet  V.  McKay,  2  Blackf. 
rind.)  4€6;  Campbell  vTH  B.  C.  Stor- 
age, etc.,  Co.,  187  Uo.  A.  685,  1T4 
Sw  140:  Thompson  v.  New  York 
StoraM  Co.,  97  Mo.  A.  13E,  70  8W 
938:  Fuller  v.  Bradley,  25  Pa.  120; 
Electric  Supply  Stores  t.  Oaywood, 
100  Lh  T.  Rep.  N.  S.  856. 

S8.    Puller  v.  Bradley,  26  Pa.  120. 

as-    See  also  Infm  j  248. 

30^  U.  S. — Santa  Fe,  etc..  R.  Co. 
V.  Grant  Bros.  Constr.  Co..  228  U.  S. 
177.  33  set  474,  57  L.  ed.  787  [rev  on 
other  grounds  3  Arlx.  186.  108  P  467]; 
Liverpool  Steam  Co.  v.  Phtenlx  Ins. 
Co..  129  U.  S.  897,  9  SCt  4«9.  32  L. 
ed.  788;  New  Tork  Cent.  R.  Co.  v. 
Liockwood,  17  Wall.  367,  21  L.  ed. 
627;  Chicago,  etc.,  R.  Co.  v.  Wallace, 
66  Fed.  606>  14  CCA  257,  30  LRA  161. 

Arfz. — Santa  P^.  etc.,  R.  Co.  v. 
Grant  Bros.  Constr.  Co.,  13  ArlS!.  186, 
108  P  467  [rev  on  other  grounds  228 
U.  S.  177,  33  SCt  47*.  B7  L.  ed.  787]. 

Pla. — Bennett  v.  Fllyaw,  1  Fla.  461. 

Ind. — Lrf>uisvnie,  etc.,  R.  Co.  v. 
Keefer.  146  Ind.  21,  44  NE  796,  68 
AmSR  348.  38  LRA  92. 

Me. — Buckley  v.  Bangor,  etc..  R. 
Co..  113  Me.  1S4,  92  A  66,  IJIA1916A 
617. 

Mich.— Allls  V.  Voigt,  90  Mich.  126, 
51  NW  190;  Coup  v.  Wabash,  etc.,  R. 
Co..  66  Mich.  Ill,  22  NW  216,  66 
AmR  374. 

Mo. — Russell  V.  Qulncy,  etc.,  R. 
Co..  177  Mo.  A.  186,  164  SW  164. 

N.  H. — Elkins  v.  Boston,  etc.,  R. 
Co.,  23  N.  H.  275. 

Or. — Schanen-Blalr  Co.  v.  Southern 
Pac.  Co..  68  Or.  106.  136  P  886; 
Honeyntan  v.  Oregon,  etc..  R.  Co.,  13 
Or.  352.  10  F  628,  57  AmR  20. 

"A  common  carrier  may  become  a 
private  carrier,  or  bailee  for  hire, 


when  as  a  matter  of  accommodation 
or  special  engagement,  It  undertakes 
to  carry  something  which  It  Is  not 
Its  duty  or  business  to  carry."  Buck- 
ley V.  Bangor,  etc.,  R-  Co.,  113  Me. 
1S4.  172,  93  A  68.  LRA1916A  617. 

[a]  ''Whw  these  la  a  right  to  re- 
fase  to  vevfom  the   sergloei  re- 

J.veatod  there  is  a  ri^t  to  contract 
or  their  performance  In  a  different 
capacity  from  that  which  rests  upon 
a  railroad  company  as  a  public  or 
common  fsarrier."  4  Elliott  Rail- 
roads p  11. 

[b]  Vaeto  IMU  aot  to  telBff  ease 
wnkm  »!•> — Where  a  common  car- 
rier agrees  with  a  contractor  for  an 
extension  to  carry,  at  a  reduced  rate 
to  and  from  the  place  of  construc- 
tion, the  necessary  grading  outfit, 
supplies,  etc.,  loss  to  he  at  eontract- 
or'^B  risk,  and  the  goods  which  were 
actually  carried  were  the  goods  com- 
monly carried  by  it  and  for  which  It 
had  a  tariff  rate,  and  the  movement 
of  the  train  on  which  the  goods  were 
was  directed  like  other  trains,  it  is 
a  common  carrier  as  to  such  goods, 
and  not  a  private  carrier,  and  nence 
IB  liable  for  destruction  of  the  goods 
caused  by  Its  negligence.  Santa  F6, 
etc.,  R.  Co.  V.  Grant  Bros.  Constr.  Co., 
18  Ariz.  186,  108  P  467. 

[c]  A  ml*  of  railroad  eom)iils> 
sioners,  <1)  providing  that  Jewelry 
shall  not  be  accepted  by  railroad 
companies  as  freight,  does  not  pre- 
vent the  carrier  from  transporting 
the  Jewelry  as  freight  under  a 
special  contract.  Russell  v.  Qulncy. 
etc..  R.  Co..  177  Mo.  A.  186.  164  SW 
164.  (2)  But  it  has  been  held  that, 
where  a  bill  of  lading  for  jewelry 
transported  as  freight   contained  a 

E revision  that  the  carrier  should  not 
e  liable  except  under  a  special 
agreement  containing  the  stipulated 
value  of  the  articles  indorsed 
thereon,  the  requirement  of  such  In- 
dorsement was  for  the  benefit  of  the 
carrier  and  subject  to  waiver,  and 
hence,  where  the  carrier's  agent 
failed  to  Indorse  the  special  agree- 
ment on  the  bill  and  to  Insert  the 
value  of  the  property,  plaintiff  was 
not  for  that  reason  debarred  from 
recovering  for  the  loss  of  the  jewelry. 


Russell  v.  Qulncy,  etc.,  R.  Co.,  supra, 
[d]  VMnuapHoa  u  to  eommon 
oarnen^— When  goods  are  delivered 
to  a  eommon  earner  the  presumption 
is  that  the  bailment  lb  for  hire,  and 
if  the  carrier  claims  exemption  from 
liability  on  the  ground  that  the  bail- 
ment was  gratuitous,  and  that  It  was 
liable  only  fen-  gross  neglect,  the 
burden  of  proof  is  on  It  to  show  such 
fact  Wlnne  t.  Illinois  Cent  R.  Co., 
21  Iowa  622. 

81.  Santa  P4,  etc..  R.  Co.  v.  Grant 
Bros.  Constr.  Co.,  228  V.  8.  177,  186, 
S3  SCt  474,  57  L..  ed.  787  (per 
Hughes.  J.). 

n.    Kentucky  Bank  v.  Adams  Ex- 

Eress  Co.,  98  U.  S.  174,  22  L.  ed.  872: 
:imball  V.  Rutland,  etc..  R.  Co..  26 
Vt  247.  62  AmD  567. 

88.  Santa  F4,  etc..  R  Co.  v.  Grant 
Bros.  Constr.  Co..  228  U.  S.  177.  33 
SCt  474,  57  L.  ed.  787:  Schanen-Blalr 
Co.  v.  Southern  Pac.  Co.,  68  Or.  106. 
136  P  886. 

34.  Boom  oompaales  see  Logging 
[26  Cyc  15713. 

Bridge  oompaales  see  Bridges  9  C. 
J.  D  417. 

Oarrlen  by  boat   or  vessel  see 

Shipping  [36  Cyc  203.  204]. 
Perries 


509: 


see  Ferries   [19   Cyc  608, 

191. 

Velegrailh  and  tolepbone  oom- 
pules  see  Telegraphs  and  Telephones 
[37  Cyc  1611  et  aeq]. 

Tugboats  as  oommoa  oarriers  see 

Towage  [88  Cyc  562]. 

[a]  Common  oarriers  are  lastra- 
ments  of  oommsroe^— Primrose  v. 
Western  Union  Tel.  Co.,  164  U.  S.  1, 
14  SCt  1098,  38  U  ed.  88S.  See  Com- 
merce [7  Cyc  446]. 

3S.  tJ.  S. — ^The  Niagara  v.  Cordes. 
21  How.  7.  22,  16  L.  ed.  41;  The  Cape 
Charles.  198  Fed.  346,  349;  U.  S.  v. 
Ramsey,  197  Fed.  144,  146.  116  CCA 
5G8.  42  LRANS  1031;  U.  S.  v.  Sioux 
City  Stock  Yards  Co..  162  Fed.  666. 
560  [aff  167  Fed.  126,  92  CCA  678]; 
The  rJeaffle.  17  P.  Cas.  No.  10,068,  1 
Abb.  465,  467. 

Ala. — Central  R..  etc.,  Co.  v.  I>amp- 
ley.  76  Ala.  367,  364.  62  AmR  384; 
Babcock  v.  Herbert,  8  Ala.  892,  396, 
37  AmD  696. 

Colo. — 8<Aloss  v_^ood,   11  Colo. 
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carrierB  by  land  and  by  water,  without  regard  to 
distance  or  motive  power." 

QnestionB  of  law  and  of  fact  It  is  a  quoBtion 
of  law  for  the  court  to  deteimine  what  constitutes 


a  common  carrier;  bat  it  is  a  question  of  fact 
whether  one  chai^d  as  a  common  carrier  is  within 
that  definition  and  is  carrying  on  its  business  in 
that  oapacity.^' 


287.  290,  17  P  910:  Wyatt  v.  Larimer, 
etc.,  Irr.  Co.,  1  Colo.  A.  4«0,  491.  29 
P  906. 

Conn.— NauratuclE  R.  Co,  v.  Water- 
bury  Button  Co.,  24  Conn.  468,  479. 

Del. — Carpenter  v.  Baltimore,  etc., 
R,  Co..  22  Del.  IB.  17,  64  A  2fi2. 

Fla. — Bennett  v.  Fllyaw,  1  pla.  451, 
462. 

Oa. — ^PlBh  T.  Chapman,  2  Qa.  S49, 
262,  46  AmD  293. 

111. — Illinois  Cent.  R.  Co.  v.  Prank- 
enber«r.  64  111.  88,  96,  6  AmR  92; 
HaBtlnn  Expresa  Co.  v.  Chicaffo,  136 
111.  A.  Z68,  273:  Swift  v.  Ronan,  103 
111.  A.  475,  486  [rev  on  other  grounds 
203  111.  202,  66  NB  968]. 

Ind. — Cleveland,  etc.,  R.  Co,  v. 
Henry,  170  Ind.  94,  99,  88  HE  710 
[rev  (A.)  80  NE  636]. 

Ky. — Robertson  v.  Kennedy,  2 
I>ana  430,  431.  26  AmD  466  [quot 
Hall  V.  Renfro,  8  Mete.  61,  63]. 

Mass. — Buckland  v.  Adams  Express 
Co.,  97  MasB.  124,  129.  93  AmD  68; 
Dwlsht  V.  Brewster,  1  Pick.  50,  63, 
11  AmD  133  [quot  Lake  Shore,  etc., 
R.  Co.  V.  Perkins.  26  Mich.  329,  333]. 

Minn. — Chrlstenson  v.  American 
Express  Co.,  15  Minn.  270,  2  AmR 
122. 

Mo. — State  v.  St.  Louis,  145  Mo. 
661,  675,  46  SW  981,  42  LRA  113; 
Campbell  v.  A.  B.  Cf.  Storage,  etc., 
Co.,  187  Mo.  A.  566,  570,  174  SW  140; 
Collier  V.  Lansan,  etc.,  Storase,  etc., 
Co.,  147  Mo.  A.  700,  718,  127  SW  436. 

Nebr. — State  v.  union  Stock  Tarda 
Co.,  81  Nebr.  67,  74,  115  NW  627. 

N.  H. — McDuffee  v.  Portland,  etc., 
R.  Co.,  62  N.  H.  430,  448,  13  AmR 
72;  Elkins  v.  Boston,  etc.,  R.  Co..  23 
N.  H.  275,  284;  Shelden  v.  Robinson. 
7  N.  H.  157,  168.  26  AmD  726  [quot 
Story  Bailm.  822];  Moses  v.  Norrls, 
4  N.  H.  304. 

N.  J. — Mershon  v.  Hobensack,  22 
N.  J.  L.  372,  -380  [aff  23  N.  J.  L. 
680]. 

N.  Y.— Allen  v.  Sackrlder,  37  N.  T. 
341,  842,  4  Transcr.  A.  396;  Brown  v. 
New  York  Cent.,  etc..  R.  Co..  75  Hun 
865.  3B8,  27  NYS  69  [app  dism  151 
N.  Y.  674  mem,  46  N£3  1145  memi; 
Spears  v.  Lake  Shore,  etc..  R.  Co.,  67 
Barb.  513.  617;  Blanchard  v.  Isaacs, 
3  Barb.  388,  389;  Sanford  v.  Ameri- 
can DIst.  Tel.  Co.,  13  Misc.  88,  90,  34 
NYS  144;  Alexander  v.  Greene.  7  HIU 
633,  644  [quot  Story  Bailm.  I  495]. 

Or. — Anderson  v.  Smith -Powers 
LogKinjf  Co.,  71  Or.  276,  283,  139  P 
736,  LRA1916B  1089;  Honeyman  v. 
Oregon,  etc.,  R,  Co.,  13  Or.  362,  863, 
10  P  628,  57  AmR  20. 

Pa. — Lloyd  v.  Haueh,  etc..  Storage, 
etc.,  Co..  223  Pa.  148;  153,  72  A  616, 
21  LRANS  188;  Puller  v.  Bradley,  26 
Pa,  120;  Beckman  v,  Shouse.  5  Rawle 
179,  1S7,  28  AmD  653;  Blakiston  v. 
Davfes,  42  Pa.  Super.  390,  397. 

S.  C. — Bamberg  v.  South  Carolina 
R.  Co.,  9  S.  C.  61,  67,  30  AmR  13; 
Llttlejohn  v.  Jones,  27  S.  C.  L.  365, 
868,  39  AmD  132;  McCIures  v.  Ham- 
mond, 1  S.  C.  L.  99,  1  AmD  598. 

Tex. — -House  v.  Soder,  36  Tex.  629, 
634;  Chevalller  v.  Straham,  2  Tex. 
116,  117,  47  AmD  639;  Hahl  v.  Laux, 
42  ^ex.  Civ.  A.  182,  185,  93  SW  1080. 

W.  Va. — Maslin  v.  Baltlnrore,  etc, 
R.  Co.,  14  W.  Va.  180,  188. 

Wis. — Doty  V.  Strong,  1  Finn,  818, 
326,  40  AmD  773. 

Eng. — Nugent  v.  Smith,  1  C.  P.  D. 
19,  22,  1  ERC  218  [rev  on  other 
grounds  i  C.  P.  D.  428]. 

Can. — Culver  v.  Lester,  37  CanLJ 
421,  422. 

Ont. — Leonard  v.  American  Ex- 
press Co.,  26  U.  C.  Q.  B.  638,  637. 

ia]  Othur  daflfdUons,  slightly 
ering  in  langoage,  are:  (1)  ^'One 
who  undertakea  to  transport  from 
place  to  place  for  hire,  tbe  goods  of 
such  persons  as  think  fit  to  employ 
him."  Fish  v.  Chapman,  2  Ga.  849. 
S68,  46  AmD  891.    (2)  "A  person  who 


undertakes  to  transport  from  place 
to  place  for  hire,  the  goods  of  those 
who  choose  to  employ  him."  Elkins 
v.  Boston,  eta.  R.  Co.,  23  N.  H.  276, 
284;  Spears  v.  Lake  Shore,  etc.,  R. 
Co.,  67^ Barb.  (N.  T.)  613,  517.  (3) 
"One  who  undertakes  for  hire  to 
transport  the  goods  of  those  who 
may  choose  to  employ  him  from 
place  to  place."  The  Niagara  v. 
Cordea,  21  How.  (U.  S.)  7,  22,  16  L. 
ed.  41  [quot  with  appr  Sumner  v.  Cas- 
well, 20  Fed.  249].  (4)  "Any  person 
undertaking  for  hire  to  carry  the 
goods  of  all  persons  IndlfTerentty  Is 
to  be  considered  a  common  carrier." 
Mershon  v.  Hobeneack,  22  N.  j.  L. 
372  [aff  23  N.  J.  L.  680]:  Verner  v. 
Sweitzer,  32  Pa.  208;  Qlsbourn  v. 
Hurst,  1  Salk.  249,  91  Reprint  220 
[appr  by  Gibson.  C.  J.,  in  Gordon  v. 
Hutchinson,  1  Watts  &  S.  (Pa.)  286, 
37  AmD  464];  Culver  v.  Lester,  21 
CanLTOccNotes  295,  297.  (5 )  "A 
'conrmon  carrier"  is  one  who  under- 
takes to  transport  for  hire  from  one 
place  to  another  the  goods  of  such 
as  choose  to  employ  him."  Bay  v. 
Merrill,  etc..  Lumber  Co.,  211  Fed. 
717,  220  [acr  220  Fed.  296,  136  CCA 
277].  (6)  "Every  person  who  under- 
takes to  carry,  for  a  compensation, 
the  goods  oi  all  persons  indlffer- 
ently?"  Mershon  v.  Hobensack,  22 
N.  J.  L.  372,  377  faff  23  N.  J.  L.  580]; 
Orange  Bank  v.  Brown,  3  Wend.  (N, 
Y.)  158.  161  [quot  Allen  v.  Sack- 
rider.  37  N.  T.  841,  342.  4  Transcr. 
A.  396].  <7)  "One  who  undertakes 
and  exercises,  aa  a  public  employ- 
ment, the  transportation  or  carriage 
of  goods  for  persons  generally,  from 

elace  to  place,  whether  by  land  or 
y  water,  and  to  deliver  them  at  the 
place  appointed,  for  hire  or  reward, 
and  with  or  without  a  special  agree- 
ment as  to  price."  McHenry  v.  Phila- 
delphia, etc.,  R.  Co.,  4  Del.  448  [quot 
with  appr  Carpenter  v.  Baltimore, 
etc.,  R.  Co.,  22  Dei.  16,  17.  64  A  252]. 
(8)  "Anyone  who  holds  himself  out 
to  the  public  as  ready  to  undertake 
for  hire  or  reward  the  transportation 
of  goods  from  place  to  place,  and  so 
invites  custom  of  the  public,  is  In 
the  estimation  of  the  law  a  common 
carrier,"  Lloyd  v.  Haugh,  etc.,  Stor- 
age, etc..  Co.,  323  Pa.  148,  164.  72  A 
516.  21  LRANS  188.  <9)  "One  who, 
by  virtue  of  his  calling,  undertakes, 
for  compensation,  to  transport  per- 
sonal property  from  one  place  to  an- 
other for  all  such  as  n:ey  choose  to 
employ  him,"-  Jackson  Architectural 
Iron  Works  v,  Hurlbut.  158  N,  Y.  34. 
38,  62  NE  666,  70  AmSR  432,  (10) 
"One  who  undertakes  for  hire  to 
carry  from  place  to  place  the  goods 
of  all  persons  Indifferently,"  Maslin 
v.  Baltimore,  etc.,  R.  Co.,  14  W.  Va. 
180,  188.  (11)  "One  who  makes  It  a 
business  to  transport  goods,  either 
by  land  or  water,  for  hire,  and  holds 
himself  ready  to  carry  them  for  all 
persons  who  apply  and  pay  the  hire." 
The  Huntress,  12  F.  Cas.  No.  6,914, 
2  Ware  89,  92.  (12)  "One  who  offers 
to  carry  goods  for  any  person  be- 
tween certain  termini  or  on  a  cer- 
tain route,  and  who  is  bound  to 
carry  for  all  who  tender  him  goods 
and  the  price  of  carriage."  The 
Neaffle.  17  F.  Cas.  No.  10,063,  1  Abb. 
466.  467;  Nugent  v.  Smith.  1  C.  P.  D. 
428  [rev  1  C.  P.  D.  19.  1  ERC  218], 
(13)  "Any  man  undertaking  for  hire 
to  carry  the  goods  of  all  persons  in- 
differently," GIsbourn  v.  Hurst.  1 
Salk.  249.  250.  91  Reprint  220  [quot 
Hale  v.  New  Jersey  Steam  Nav,  Co., 
15  Conn.  539,  543,  39  AmD  398;  Allen 
V.  Sackrlder,  37  N.  Y.  341,  342.  4 
Transcr.  A.  396;  Gordon  v.  Hutchin- 
son, 1  Watts  &  S.  (Pa.)  286,  288,  37 
AmD  464].  (14)  "One  whose  busi- 
ness, occupation,  or  regular  calling 
It  Is  to  carry  chattels  for  all  persons 
who   may   choose   to   employ  and 


remnnerate  him."  Bouvler  L.  D. 
[quot  Georgia  Cent.  R,  Co.  v.  Lipp- 
man,  110  Ga.  666.  672,  673,  36  SE  202, 
60  LRA  678].  (16)  "Any  person  un- 
dertaking to  carry  goods,  either  by 
land  or  by  water,  of  all  persons  In- 
differently." 2  Cliitty  Blackstone 
(Am.  ed  1810)  461  note  22  [quot 
Alexander  v.  Greene.  7  HIU  (N.  Y.) 
533.  664}.  (16)  "One  who  undertakes 
as  a  business,  for  hire  or  reward,  to 
carry  from  one  place  to  another  the 
goods  of  all  persons  who  may  apply 
for  such  carriage."  Hutchinson  Car- 
riers i  47  [quot  Georgia  Cent.  R.  Co. 
V.  Lippman.  110  Ga.  865.  673,  86  SE 
202.  So  LRA  6731.  (17)  "A  person 
who  undertakes  to  carry  the  goods 
of  all  persons  Indifferently  for  hire." 
1  Leigh  N.  P.  607  [quot  Alexander  v. 
Greene,  7  Hill  (N,  Y.)  633.  664]. 
(18)  "One  who  offers  to  carry  goods 
for  any  person  between  certain  ter- 
mini, or  on  a  certain  route."  1  Par- 
sons Shipping  A  Adm.  246  [quot 
Varble  v.  Blgley.  14  Bush  (Ky.)  698. 
703,  29  AmR  435].  (19)  "A  person 
who  undertakes  to  transport  from 
place  to  place,  for  hire,  the  goods  of 
such  persons  as  think  fit  to  employ 
him."  1  Smith  Lead.  Cas.  101  [quot 
Alexander  v.  Greene,  7  Hill  (N.  Y.) 
638.  564].  (20)  "One  who  under- 
takes for  hire  to  transport  the  goods 
of  such  as  choose  to  employ  him. 
from  place  to  place."  Smith  Merc. 
Law  168  [quot  Alexander  v.  Greene, 
supra).  (21)  "One  who,  as  a  regular 
business,  undertakes  for  hire  or  re- 
ward to  transport  the  goods  of  such 
as  choose  to  employ  him,  from  place 
to  place."  Story  Bailm.  I  495  [quot 
Blanchard  v.  Isaacs,  8  Barb.  (N.  Y.) 
388.  3891.  (22)  "All  persons  who 
transport  goods  from  place  to  place 
for  hire,  for  such  persons  as  see  flt 
to  employ  them,  whether  usually  or 
occasionally,  whether  as  a  principal 
or  an  Incidental  and  subordinate  oc- 
cupation, are  common  carriers." 
Hahl  V.  Laux,  42  Tex,  Civ.  A.  182. 
186,  98  SW  1080.  (23)  "A  common 
carrier  is  one  who  undertakes  to 
transport  goods  for  the  general  pub- 
lic and  is  compelled  to  do  so  by  law." 
Jackson  Architectural  Iron  Works  v. 
Hurlbut.  158  N.  Y.  34.  62  NE  665.  70 
AmSR  432:  Allen  v.  Sackrlder,  37  N. 
Y.  341.  4  Transcr.  A.  396;  O'Rourke 
v.  Bates.  73  Misc.  414,  416.  133  NYS 
392.  (24)  "One  who  pursues  the 
business  constantly  or  continuously 
for  any  period  of  time,  or  any  dis- 
tance of  transportation.  Is  a  common 
carrier."  Ga.  Civ.  Code  (1910)  § 
2712;  Central  of  Georgia  R.  Co.  v. 
Lippman,  110  Ga.  665.  36  SE  202.  50 
LRA  673;  Neal  v.  Deane.  14  Oa.  A. 
100.  102.  80  SE  293.  (25)  "One  who 
undertakes  for  hire  to  transport  goods 
from  one  place  to  another."  Swift 
V.  Ronan.  103  HI.  A.  47S.  486  [rev  on 
other  grounds  202  111.  202.  66  NB 
963].  (26)  "One  who  under  takes, 
for  a  reward,  to  convey  produce,  or 
goods  of  any  sort,  from  any  place 
upon  the  river  to  another."  Turney 
v.  Wilson,  7  Yerg.  (Tenn.)  340.  342, 
27  AmD  615;  Craig  v.  Childress, 
Peck  (Tenn.)  270.  14  AmD  751.  (27) 
"One  whose  business  Is  to  carry,  for 
hire,  from  one  place  to  another,  the 
goods  of  all  persons  indifferently." 
Lang  v.  Brady,  73  Conn.  707,  708,  49 
A  199.  (28)  "One  who  carries  goods 
for  hire."  Cook  v.  Gourden,  11  S..C. 
L.  19,  21.  (29)  "A  person  undertak- 
ing, for  hire,  to  carry  the  treasure 
or  goods  of  all  persons  indifferently," 
U.  S.  V.  Adams,  24  Fed.  348.  354,  11 
Sawy.  103. 

36.  Nicolette  Lumber  Co.  v.  Peo- 
ples Coal  Co..  26  Pa.  Super.  676  [rev 
on  other  grounds  218  Pa.  379.  62  A 
1060,  110  AnrSR  660,  8  LRANS  327], 

87.  Schloss  V.  Wood,  II  Colo.  187, 
17  P  910;  Pennewlll  v.  CuUen.  6  Del. 
288;  Collier  t.  Langan,  etc..  Storage. 
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10]  2.  Uiut  Be  a  HolcUiig  Out  to  Carry  as  a 
Pablic  Bmployment— a.  In  General.  A  common  car- 
rier is  one  that  holds  itself  out  as  ready  to  engage 
in  the  transportation  of  goods  for  hire  as  a  ^blic 
employment,  and  not  as  a  casual  occupation.  It 
is  sometimes  said  that  one  that  undertakes  for  only 
a  single  occasion  to  carry  goods  for  any  person  who 
desires  to  employ  it  for  that  occasion  is  a  common 
carrier  for  that  transportation."'  But  the  cases  of 
this  kind  will  he  found  to  be  those  in  which,  while 
the  business  of  carriage  is  not  the  exclusive  or  per- 
haps the  principal  business  of  the  one  sought  to  be 
charged  as  carrier,  it  is  incidentally  its  basiness 
for  the  time  being.^  In  general  the  liability  of 
carrier  does  not  attach  to  one  that  does  not  hold 


itself  out  as  pursuing  that  business,  but  in  the  par- 
ticular case,  and  in  each  particular  case,  acts  only  in 
consequence  of  a  special  employment.*^  The  law 
applicable  to  common  carriers  is  peculiarly  rigorous, 
and  it  ought  not  to  be  extended  to  persons  who 
have  neither  expressly  assumed  that  character  nor 
by  their  conduct  and  from  the  nature  of  their  busi- 
ness justified  the  belief  on  the  part  of  the  public 
that  they  intended  to  assume  it." 

[4  11]  b.  With  Eespect  to  Particular  E^ds  of 
Chiods — (1)  In  GeneraL  A  carrier  is  not  bound  to 
carry  for  every  person  tendering  goods  of  any  de- 
scriptioD  but  its  obligation  is  to  carry  according 
to  its  public  profession.^  As  otherwi&e  expressed 
a  common  carrier  may  hold  itself  out  to  the  pablie 


etc.,  Co.,  147  Mo.  A.  700,  127  3W  435: 
AvlUBer  V.  South  CarollRB  R.  Co.,  29 
S.  C.  2«S,  7  SK  498,  IS  AmSR  71«. 
See  also  Campbell  v.  A.  B.  C.  Storase, 
etc.,  Co.,  187  Mo.  A.  566,  174  SW  140 
(where  It  was  said  that  whether  a 
person  Is  or  Is  not  a  common  carrier 
is  a  question  of  fact  to  be  deter- 
mined from  the  facta  bearlne  on  the 
nature  of  the  calling,  the  basis  on 
which  he  contracts,  and  whether  he 
holds  himself  out  to  the  public  as  a 
carrier  so  as  to  render  himself  liable 
to  suit  If  he  should  refuse  to  carry 
for  anyone  who  ml^ht  wish  to  em- 
ploy him). 

38.  U.  S. — Bell  V.  Pidseon.  E  Fed. 
634 ;  Citizens'  Bank  v.  Nantucket 
Steamboat  Co.,  5  P.  Cas.  No.  2,730,  2 
Story  16. 

Ariz. — Santa  P6,  etc.,  R.  Co.  v. 
Grant  Bros.  Constr.  Co.,  18  Ariz.  186, 
108  P  467. 

Colo. — Schloss  V.  Wood,  11  Colo. 
287,  17  P  910;  Wyatt  v.  tArfmer,  etc., 
Irr.  Co..  1  Colo.  A.  480,  29  P  906. 

Ga. — Fish  V.  Chapman,  2  Ga.  349, 
46  AmD  393. 

111. — Michigan,  etc.,  R.  Co.  v.  Chi- 
cago, etc..  R.  Co.,  1  111.  A  399. 

Kan. — Kansas  Pac.  K.  Co.  v. 
Nichols,  9  Kan.  162,  12  AmR  494. 

Ky, — Bassett  v.  Aberdeen  Coal, 
etc..  Co.,  120  Ky.  728,  88  SW  318,  27 
KyL.  1122. 

Me. — New  England  Ebtpresa  Co.  v. 
Maine  Cent.  R.  Co.,  67  Me.  188,  2 
AmR  SI. 

Mo.— State  v.  Murphy,  134  Mo.  648, 
31  SW  784,  34  SW  61,  35  SW  1132, 
£6  AmSR  61E,  34  LRA  369;  Ktrby  v. 
Adams  Elxpresa  Co.,  2  Mo.  A.  369. 

N.  Y.— Firii  V.  Clark,  49  N.  Y.  122; 
Alexander  v.  Greene,  7  Hill  638. 

Oh. — U.  8.  express  Co.  v.  Bach- 
man,  28  Oh.  SL  144:  Samms  v.  Stew- 
art. 20  Oh.  69,  66  AmD  445. 

Or. — Thompson-Houston  Electric 
Co.  V.  Simon,  20  Or.  60,  26  P  147,  23 
AmSR  86,  10  LRA  261. 

a.  C. — Piedmont  Mfg.  Co.  v.  Colum- 
bia, etc..  R.  Co..  19  S.  C.  853;  Mc- 
Clures  V.  Hammond,  I  S.  C.  I*  99.  1 
AmD  698. 

Tenn. — Moss  v.  Bettls,  4  Helsk. 
€61,  13  AmR  1. 

Tex. — Missouri  Pac.  R.  Co.  v.  Har- 
rlB.  1  Tex.  A.  CIV.  Cas.  I  1257. 

Eng. — Ingate  v.  Christie,  3  C.  ft;  K. 
61;  Brind  v.  Dale,  8  C.  &  P.  207,  84 
ECL  692;  Nugent  v.  Smith.  1  C.  P.  D. 
19.  1  ERC  218  [rev  on  other  grounds 
I  C.  P.  D.  483] ;  Electric  Supply 
Stores  V.  Oaywood.  100  L,  T.  Rep. 
N.  S.  856. 

Can. — Culver  v.  Lester.  87  CanLJ 
421. 

Que, — Rouasel  v.  Aumais,  18  Que. 
Super.  474. 

[a]  Thna  the  owner  of  a  boat 
moved  by  oars  and  rowed  for  hire 
across  a  rtver  from  time  to  tln:e  by 
employees  usually  occupied  In  other 
ways  im  not  a  common  carrier,  Rous- 
sel  V.  Aumais,  18  Que.  Super.  474. 

rbl  Oonunon  oanlen  exerolsa  a 
pOAlto  •mploriB*&t. — Primrose  v. 
Western  Union  Tel.  Co.,  184  V.  S.  1. 
14  set  1098.  88  L.  ed.  888. 

Dn^  to  mmm  all  penoaa  see  infra 

at.  Ala,— Steele  MoTyer,  SI 
AU.  ffST,  TO  AmD  EK. 


Del. — Pennewlll  v.  CuUen,  5  Del. 
238. 

Ind. — Powers  v.  Davenport,  7 
Blackf.  497,  43  AmD  100. 

Kjr^ Parley  v.  Lavary,  107  Ky.  628, 
64  SW  840,  21  KyL.  1262,  47  LRA  383. 

Miss. — Harrison  v.  Roy.  39  Miss. 
396. 

Mo. — Campbell  v.  A.  B.  C.  Storage, 
etc..  Co.,  187  Mo.  A.  665,  174  SW  140. 

N.  H. — Elklns  v.  Boston,  etc..  R. 
Co..  23  N.  H.  275;  Moses  v.  Norris. 
4  N.  H.  304. 

N.  J. — Tuckerman  v.  Stephens,  etc., 
Transp.  Co..  32  N.  J.  L.  320. 

Pa.-— Chouteau X  v.  Leech,  18  Pa. 
224,  57  AmD  602;  Gordon  v.  Hutchin- 
son, 1  Watts  ft  S.  286,  37  AmD  464. 

S.  C. — McClures  v.  Hammond,  1  S. 
C.  L.  99.  1  AmD  698. 

Tenn. — Moss  v.  Bettls,  4  Helsk. 
661.  13  AmR  1. 

Tex.— Haynfe  v.  Baylor.  18  Tex. 
498;  Philleo  v.  Sanford.  17  Tex.  227. 
67  AmD  664;  Chevallter  v.  Straham, 
2  Tex.  115.  47  AmD  689:  Hahl  v. 
Laux,  42  Tex.  Olv.  A.  182,  93  SW 
1080. 

Can.-:-Culver  v.  Lester,  37  CanLJ 
421. 

[a]  To  make  the  owner  of  a  veasel 
Uahle  as  a  eommon  carrier  It  is  not 

essential  that  the  trips  ^ould  be 
regular  between  the  same  points,  but 
It  is  enough  If  he  Is  engaged  In  carry- 
ing for  others  generally  to  and  from 
any  point.  Pennewlll  v.  CuUen,  6 
Del.  238  [appr  Campbell  v.  A.  B.  C. 
Storage,  etc.,  Co.,  187  Mo.  A.  566,  174 
SW  1401. 

lb]  Transportation  heyond  osnal 
points  of  Oestlnatlon. — (1)  Where  a 
common  carrier  by  water  agreed  to 
carry  to  a  point  beyond  Its  regular 
trip,  It  was  held  that  It  was  a  com- 
mon carrier  as  to  the  additional 
transportation.  Tuckerman  v. 
Stephens,  etc..  Transp,  Co..  32  N.  J. 
L.  320.  (2)  So  held  also  as  to  a  city 
transfer  company  taking  goods  for  a 
point  beyond  the  usual  range  of  Its 
business.  Farley  v.  Lavary.  54  SW 
840,  21  KyL  1252.  47  LRA  383. 

40.  See  cases  supra  note  89. 

41.  U.  S. — Sumner  v.  Caswell,  ^0 
Fed.  249. 

Ga. — Fish  V.  Chapman,  2  Ga.  349, 
46  AmD  393. 

Ky. — Bassett  v.  Aberdeen  Coal, 
etc.,  Co..  120  Ky.  728.  737.  88  SW  318. 
27  KyL  1122  [quot  Cyc  entire  sec- 
tion]; Varble  v.  BIgley.  14  Bush  698. 
29  AmR  435. 

La. — Plautt  V.  Lashley,  36  La.  Ann. 
106. 

N.  H. — Elkins  v.  Boston,  etc.,  R. 
Co..  23  N.  H.  275. 

N.  T.— Fish  V.  ClarK.  49  N.  T.  122; 
Allen  V.  Sackrider,  37  N.  T.  841.  4 
Transcr.  A.  396;  Alexander  v.  Greene. 
7  Hill  533;  Satterlee  v.  Groat,  1 
Wend.  272. 

Oh. — Samms  v.  Stewart.  20  Oh.  69, 
55  AmD  445. 

Ont. — Benedict  v.  Arthur,  6  U.  C. 
Q.  B.  204. 

Que. — Roussel  v.  Aumais,  18  Que. 
Super.  474. 

raj  PnhllQ  amploymeat  Olvtln- 
rolshea  from  Bpseul  «itplaym«Bt. — 
Tl)  "We  nee  no  reason  why  the  law 
applicable  to  a  common  carrier, 
should  be  applied  to  a  farmer  who 
makes  a  personal  application  to  a 


merchant  for  a  load  of  goods,  on  his 
return  trip  from  market  .  .  .  Nor 
do  we  suppose  It  would  make  any 
difference  how  many  applications  of 
this  kind  had  been  nzAde  by  the  party 
thus  carrying,  or  to  how  many  differ- 
ent persons  they  have  been  made." 
Samms  v.  Stewart,  20  Oh.  69,  73,  56 
AmD  446.  (2)  But  one  that  holds  Itself 
out  to  undertake  employment  as  a 
common  carrier  becomes  liable  as 
such  on  Its  first  trip  as  much  as  on 
Us  second  or  any  subsequent  trip. 
Fuller  V.  Bradley.  25  Pa.  120.  (3) 
Evidence  of  one  transaction  not  In 
accordance  with  the  usual  course  of 
business  will  not  show  that  as  to 
such  transaction  the  carrier  was  a 
common  carrier.  Levi  v,  Lynn,  etc., 
R.  Co..  11  Allen  (Mass.)  300.  87  AmD 
713;  Elkins  v.  Boston,  etc.,  R.  Co.,  28 
N.  H.  276. 

4a.  Varble  v.  Blgley,  13  Bush 
(Ky.)  698.  29  AmR  4S6;  Shelden  v. 
Robinson,  7  N.  H.  157.  26  AmH  726. 

43.  U.  S.— Wilson  V.  Atlantic 
Coast  Line  R.  Co.,  129  Fed.  774  [aft 
138  Fed.  1022  mem.  66  CCA  486]; 
Chicago,  etc..  R.  Co.  v.  Wallace.  66 
Fed.  f06,  14  CPA  257,  30  LRA  161. 

Cal. — California  Powder  Works  v, 
Atlantic,  etc^  R.  Co..  113  Cal.  329,  41 
P  691,  36  LRA  648  and  note. 

Del. — Tunnel  v.  Petti  John,  2  Del. 
48. 

Ga. — Fish  V.  Chapman.  2  Ga.  349, 
46  AmD  893. 

HI. — Wiggins  Ferry  Co.  v.  East  St. 
Louis  Union  R.  Co.,  107  111.  450. 

Ind. — Cleveland,  etc..  R.  Co.  v. 
Henry,  170  Ind.  94.  83  NE  710. 

Kan. — Kansas  Pac.  R.  Co.  v.  Nich- 
ols. 9  Kan.  182,  12  AmR  494. 

Me. — New  England  Express  Co.  v. 
Maine  Cent.  R.  Co.,  57  Me.  188,  2 
AmR  31. 

Mich. — Coup  v.  Wabash,  etc.,  R. 
Co.,  66  Mich.  111.  22  NW  216.  56  AmR 
374. 

Mo. — Collier  v.  Lanran.  etc..  Stor- 
age, etc.,  Co..  147  Mo.  A.  700.  127  SW 
435. 

N.  T. — Toy  V.  Long  Island  R.  Co., 
26  Misc.  792.  66  NYS  182. 

N.  C— Pender  v.  Robblns,  51  N.  C. 
207. 

Or. — Oswego,  etc.,  R.  Co.  v.  Cobb, 
66  Or.  587.  135  P  181;  Thompson- 
Houston  Electric  Co.  v.  Simon.  20  Or. 
60.  25  P  147,  23  AmSR  86,  10  LRA 
251 ;  Honeyman  v.  Oregon,  etc..  R. 
Co..  13  Or.  352,  10  P  628,  57  AmR  20. 

Eng. — Johnson  v.  Midland  R.  Co., 
4  Exch.  367. 

Ont. — Johnson  v.  Dominion  Express 
Co.,  28  Ont.  203. 

"At  common  law  no  person  was  a 
common  carrier  of  any  article  unless 
he  cho.'ie  to  be,  and  unless  he  held 
himself  out  as  such;  and  he  wes  a 
common  carrier  of  just  such  articles 
as  he  chose  to  be,  and  no  others.  If 
he  held  himself  out  as  a  common 
carrier  of  silks  and  laces,  the  cotr- 
mon  law  would  not  compel  him  to  be 
a  common  carrier  of  agricultural  Im- 
plements, such  as  plows,  harrows, 
etc.  If  he  held  himself  out  as  a 
common  carrier  of  confectionery  and 
spices,  the  common  law  would  not 
compel  him  to  be  a  common  carrier 
of  bacon,  lard,  and  molasses." 
Kansas  Pac.  R.  Co^,^Nichols.  0  Kan. 
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as  being  a  carrier  of  specified  artieles  only,  and,  if 
it  is  only  engaged  in  tne  carri^e  of  sueh  articles, 
it  is  under  no  obligation  to  carry  other  thin|;s.** 
Also  it  may  hold  itself  out  as  a  carrier  of  freight 
generally  prepared  for  carriage  in  a  particular  vay, 
in  which  case  it  will  not  be  bound  to  carry  except 
to  the  extent  and  in  the  manner  proposed.*'' 

[$  12]  (2)  Money  and  Other  ValnableB.  The  lia^ 
bility  of  a  carrier  as  a  common  oairier  for  the  loss 
of  mon^  or  currency  delivered  to  it  for  transporta- 
tion depends  on  whether  or  not  it  has  held  itself  out 
generally  to  carry  such  articles.*"  There  is  no  pre- 
sumption that  an  ordinary  carrier  assumes  to  act 
as  a  common  carrier  of  money  or  currency  and  the 
assumption  of  that  Status  must  be  proved  by  the 
party  all^ii^  it.*'  No  contract  of  a  carrier  to 
transport  money  as  a  common  earner  can  be  implied 

[a]    Tlrna  a  comiron  carrier  may 

af  ■  -  - .  - 


from  the  fact  that  the  carrier  has  held  itself  out 
as  a  common  carrier  of  goods,  wares,  and  merchan- 
dise generally,**  nor  does  the  transportation  by  the 
carrier  of  money  for  an  express  company,  under  a 
special  contract,  have  that  effect.*"  Kevertheless  a 
carrier  may  be  a  common  carrier  of  money  as  well 
as  of  goods,  or,  expressing  this  proposition  in  other 
terms,  a  carrier  may  render  itself  liable  as  a  com- 
mon carrier  of  money  by  holding  itsdf  out  to  the 
public  as  such.^  This  rule  perhaps  is  more  fre- 
quently applied  in  the  case  of  express  con^anies,"^ 
it  being  said  that  it  is  peculiarly  the  business  of 
express  companies  to  carry  money. ''^ 

A  general  custom  or  usage  on  the  part  of  a  car- 
rier as  to  the  acceptance  and  transportation  of 
money,  currency,  and  like  valuables,  may  impose 
upon  it  the  liability  of  a  common  carrier.*^  Thus  as 


refuse  to  become  liable  for  articles 
of  slass,  or  articles  contained  in 

flass.  Toy  V.  Itone  Island  R.  Co., 
S  Hisc.  792,  66  NY3  188. 

[b]  Daanroos  astlelea^The  car- 
rier mar  refuse  to  become  carrier  of 
dangerous  articles,  and  one  who  in- 
duces the  carriage  of  such  articles 
by  concealing  their  nature  becomes 
liable  for  damage  resulting  to  the 
carrier  or  others.  California  Pow- 
der Works  V.  Atlantic,  etc.,  R.  Co., 
113  Gal.  32S,  45  P  691,  36  LRA.  648 
and  Dote:  Farrant  v.  Barnes,  11  C. 
B.  N.  S.  663.  103  ECL  653:  Alston  v. 
Herring,  11  Elxch.  822,  166  Reprint 
1066. 

[c]  Xin  «too)k— (1)  It  has  been 
•aid  that  the  obligation  of  a  common 
carrier  does  not  necessarily  extend 
to  the  carriage  of  live  stock,  where 
that  Is  not  a  part  of  the  business 
which  the  carrier  holds  itself  out  to 
transact.  Lake  Shore,  etc.,  R.  Co. 
V.  Perkins,  26  Mich.  329,  12  AmR 
276;  Michigan  Southern,  etc.,  R.  Co. 
V.  McDonough,  21  Mich.  165,  4  AmR 
466.  (2)  But  one  that  received  a  dog 
for  transportation  for  hire  was  held 
to  be  a  common  carrier  with  refer- 
ence thereto.  Southern  Express  Co. 
V.  Ashford,  126  Ala.  691.  28  S  732. 
(3)  That  carriers  of  live  stock  are 
common  carriers  see  Infra  9  13. 

44.  Louisville,  etc.,  R.  Co.  v.  Hig- 
don.  149  Ky.  321,  148  SW  2G. 

46.  Wiggins  Ferry  Co.  v.  East 
St.  Louis  Union  R.  Co.,  107  111.  460; 
Thompson-Houston  Electric  Co.  v. 
Sftnon.  20  Or.  60,  26  P  147,  2S  AmSK 
86,  ID  LRA  251. 

46.  See  cases  infra  this  section. 

47.  U.  S. — Kuter  v.  Michigan  Cent. 
R.  Co.,  14  F.  Cas.  No.  7,96S,  rBlsa.  35. 

Ala. — Knox  v.  Rlvea,  14  Ala.  249, 
48  AmD  97. 

Cal. — Pfister  v.  Central  Pac.  R. 
Co.,  70  Cal.  169,  11  P  686,  69  AmR 
404. 

D.  C. — White  V.  Postal  Tel.,  etc., 
Co.,  25  App.  364,  4  AnnCas  767  and 
note. 

111. — Chicago,  etc.,  R.  Co.  v. 
Thompson.  19  111.  578. 

Ky. — Chesapeake,  etc..  R.  Co.  v. 
Hall.  13C  Viy.  379,  124  SW  372. 
AnnCasl912A  364;  Lee  v.  Burgess. 
9  Bush  652. 

La. — Sulakowskl  v.  Flint,  22  La. 
Ann.  6. 

Mo. — Chouteau  v.  The  St.  An- 
thony. 16  Mo.  216. 

N.  H. — Shelden  v.  Robinson,  7  N. 
H.  157.  26  AmD  726. 

N.  y. — GUman  v.  Postal  Tel.  Co., 
43  MlBC  372,  95  NTS  564;  Sewall  V. 
Allen,   6  Wend.  335. 

Vt. — Farmers',  etc..  Bank  v. 
Champlain  Transp.  Co..  16  Vt.  62.  42 
AmD  491. 

Eng. — Butler  v.  Basing.  2  C.  &  P. 
€13.  12  ECL  764. 

[a]  Kola  crltiolsed. — "Tt  seems  to 
us,  that  this  rase  is  distinguishable 
from  those,  where  It  has  been  held 
Incumbent  upon  the  plaintiffs  to 
show,  by  positive  proof,  that  the 
company  consented  to  the  captain  of 


their  boat  carrying  money  on  their 
account,  in  order  to  hold  the  com- 
pany responsible  for  the  loss  of  the 
money.  Sewall  v.  Allen,  6  Wend. 
(N.  T.)  336  [rev  2  Wend.  327].  is 
one  of  that  class  of  cases,  so  far  as 
the  determination  of  the  court  of 
errors  Is  concerned.  And  that  de- 
termination seerrs  to  meet  with  ap- 
probation In  Angell  on  Carriers.  I 
101.  and  note  4.  And  Story,  J.,  in 
Citizens'  Bank  v.  Nantucket  Steam- 
boat Co.,  5  Cas.  No.  5,730.  2  Story 
16.  and  Chancellor  Kent.  2  Kent  609, 
seem  also  to  approve  the  decision  of 
the  court  of  errors.  But  these  cases., 
and  the  writers  named,  adopt  this 
view  of  the  subject,  upon  the  ground 
that  the  charter  of  the  company  lim- 
its their  business  to  the  carrying  of 
'goods,  wares,  and  merchandise,'  and 
that  bank  bills  are  neither,  and  so 
the  company  prima  fscle  are  not 
liable;  and  not  liable  in  any  event, 
unless  ihey  have  given  thefr  con- 
sent to  their  proper  business  being 
enlarged,  so  as  to  Include  bank  bills; 
and  also  that  this  was  a  suit  against 
the  stockholders  in  their  Individual 
capacity.-  under  the  charter.  Upon 
this  narrow  view  of  that  case  the 
decision  of  the  court  of  errors  may 
stand;  but,  as  applicable  to  a  com- 

ftany,  whose  charter,  on  the  face  of 
t,  aoea  include  the  carrying  of  bank 
bills,  and  In  a  suit  directly  against 
the  corporation.  It  seems  to  ua  the 
reasoning  is  aitogstber  unsatisfac- 
tory and  unsound.  And  unless  that 
case  Is  to  be  distinguished  from  the 
present  upon  the  ground  of  the  re- 
stricted nature  of  the  charter  of  that 
company,  we  should  certainly  In- 
cline to  the  opinion  of  the  supreme 
court  of  New  York,  in  Allen  v.  Sew- 
all, supra,  rather  than  that  of  the 
court  of  errors.  Mr.  Justice  Story, 
<in  Citizens'  Bank  v.  Nantucket 
Steamboat  Co.,  supra),  seems  to  ad- 
mit, that,  upon  general  principles, 
the  captain's  contract  will  bind  the 
company  to  the  extent  of  the  char- 
ter powers.  It  seems  to  us,  that 
when  a  natural  person,  or  a  corpora- 
tion, whose  powers  are  altogether 
unrestricted,  erect  a  eteamboat,  ap- 
point a  captain,  and  other  agents, 
to  take  the  entire  control  of  their 
boat,  and  thus  enter  upon  the  carry- 
ing business,  from  port  to  port,  they 
do  constitute  the  captain  their  gen- 
eral agent,  to  carry  all  such  com- 
modities as  he  may  choose  to  con- 
tract to  carry  within  the  scope  of  the 

fowers  of  the  owners  of  the  boat. 
C  this  were  not  so,  it  would  form  a 
wonderful  exception  to  the  general 
law  of  agency,  and  one  In  which  the 
public  would  not  very  readily  acqui- 
esce. ■  .  .  Prima  facie  the  own- 
ers are  liable  for  all  contracts  for 
carrying,  made  by  the  captains,  or 
other  general  agents,  for  that  pur- 
pose, within  the  powers  of  the  own- 
ers themselves,  and  the  onus  rests 
upon  them  to  show,  that  the  plain- 
tiffs had  made  a  private  contract 
with  the  captain,  .wtiich  it  was  un- 
derstood should  be  kept   from  the 


knowledge  of  the  defendants,  or  else 
had  given  credit  exclusively  to  the 
captain."  Farmers',  etc.,  Bank  v. 
Champlain  Transp.  Co.,'  23  Vt.  186, 
203.  56  AmD  68. 

48.  Chicago.  etc.,  R.  Co.  v. 
Thompson,  19  111.  578.  And  see 
cases  cited  supra  note  47. 

48.  Kuter  V.  Michigan  Cent.  R. 
Co.,  14  Fed.  Cas.  No.  ?,fl55,  1  Biss. 
35. 

60.  Piatt  V.  Le  Cocq.  150  Fed.  391, 
395  [rev  on  other  ground  168  Fed. 
723.  86  CCA  621,  16  LRANS  658 
and  clt  Cyc];  Southern  Express  Co. 
V.  Nashville,  etc.,  R.  Co.,  (U.  S.)  20 
AmLReg  N.  S.  590;  Lee  v.  Burgess, 
9  Bush  (Ky.)  652;  Chouteau  v.  The 
St.  Anthony,  11  Mo.  226:  Farmers', 
etc..  Bank  v.  Champlain  Transp-  Co., 
16  Vt.  62,  42  AmD  491. 

[a]  QUMrtloii  for  Jury^lt  Is 
proper  to  leave  to  the  Jury  the  ques- 
tion whether  cash  letters  belong  to 
the  class  of  goods  which  a  carrier 
undertakes  to  carry  for  hire.  Knox 
V.  mves,  14  Ala.  249,  48  AmD  97. 

61.  Piatt  V.  Le  Cocq,  160  Fed. 
891.  396  [rev  on  other  grounds  168 
Fed.  723,  86  CCA  621.  IS  LRAN3 
558.  and  clt  Cyc]. 

68.  Southern  Express  Co.  v.  St. 
Louis,  etc.,  R.  Co..  6  Myer  Fed.  Dec. 
I  1611;  Aisop  V.  Southern  Express 
Co.,  104  N.  C.  278,  10  SE  297,  6  LRA 
271. 

63.  U.  S.— Citizens'  Bank  v.  Nan- 
tucket Steamboat  Co..  6  F.  Cas.  No. 
2,780,  2  Story  16  (recognizing  the 
rule). 

Ala. — Garey  v.  Heather,  38  Ala. 
630. 

Ind. — Cincinnati,  etc..  Mall  Une 
Co.  V.  Boal,  16  Ind.  846. 

Mass. — ^Dwlgftit  V.  Brewster,  1 
Pick.  60,  11  AmD  ISS. 

Miss.— Powell  V.  Mills,  80  Miss. 
231,  64  AmD  168. 

Mo. — Chouteau  v.  The  St.  Anthony, 
16  Mo.  216  (recognising  the  rule). 

N.  H. — Blkins  v.  Boston,  etc.,  R. 
Co..  23  N.  H.  276  (recognizing  the 
rule).  But  see  Shelden  v.  Robinson, 
7  N.  H.  157,  26  AmD  728  (holding  a 
stage-driver  who  carried  packages 
from  place  to  place  for  a  unlforirly 
small  sum,  not  to  be  a  common 
carrier), 

N.  y. — Sewall  V.  Allen,  6  Wend.  336 
(recognizing  the  rule). 

Pa. — Beckman  v.  Shouse,  5  Rawle 
179.  28  AmD  653. 

Tenn. — Kirtland  v.  Montgomery.  1 
Swan  452. 

Vt. — Farmers',  etc..  Bank  v.  Cham- 
plain Transp.  Co.,  23  Vt.  186.  66 
AmD  68. 

Eng. — Syms  v.  Chaplin.  6  A.  &  E 
634.  31  ECL  761.  Ill  Reprint  1304. 

"The  practice  of  conveying  for 
hire,  in  a  stage-coach,  parcels  not 
belonging  to  passengers,  constitutes 
the  proprietors  of  the  coach  common 
carriers."  Dwlght  v.  Brewster,  1 
Pick.  (Mass.)  50.  51.  11  AmD  133 
[clt  Beckman  v.  Shouse,  6  Rawle 
(Pa.)  179.  188.  28  AmD  653.  655). 

"A  stage  coach  for  the  conveyance 
of  persona,  is  not  of  course  a  con- 


For  later  cases,  Oarelopments  and  obasffM  in  the  law  see  cumulative  Annotations,  same  title,  paf  e 
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regards  carriage  by  coach  or  steamboat  it  is  held 
that  if  such  property  is  received  with  knowledge 
that  the  drivers  of  coaches  or  the  masters  of  steam- 
boats are  in  the  habit  of  carrying  parcels  of  money, 
bank  bills,  or  other  valuable  property  for  compensa- 
tion, and  the  persons  intrusting  such  parcels  have 
reason  to  suppose  that  the  carriage  is  in  behalf  of 
the  general  carrier,  the  latter  will  be  liable  therefor 
as  common  carrier;"  but  where  the  custom  or  usage 
is  unknown  to  the  owner  of  the  coach  or  boat," 
where  the  thing  is  delivered  to  the  driver  of  the 
coach  or  to  the  master  of  the  boat  personally  on  his 
own  account  and  not  to  him  as  agent  or  representa- 
tive of  the  owner  of  the  coach  or  boat,'"  or  where 
the  carriage  is  not  for  hire  but  gratuitous,'*'  no  lia- 
bility as  a  common  carrier  is  thereby  imposed  on 
the  owner  of  the  coach  or  boat.  However,  where  by 
custom  or  usage  the  liability  as  common  carrier  has 
been  imposed  in  such  cases,"  the  fact  that  the  pro- 
prietor of  the  coach  or  boat  permits  the  driver  or 
the  captain  to  retain  the  compensation  for  carriage 
as  one  of  his  perquisites,""  especially  if  this  right  to 


retain  is  unknown  to  the  person  delivering  the  thit^ 
to  be  carried,"  does  not  relieve  the  proprietor  of  his 
liability  as  a  common  carrier,  although  it  seems  that 
the  proprietor  may  be  relieved  from  responsibility 
in  such  a  ease  if*  the  shipper  knows  of  the  arrange- 
ment between  the  proprietor  and  his  servant  and 
contracts  exclusively  with  the  servant.*^  Where  a 
carrier  undertakes  to  transport  goods  of  the  Clip- 
per to  market,  and  to  sell  them  and  then  bring 
back  the  proceeds,  it  is  a  common  carrier  in  return- 
ing the  proceeds.® 

13]  (3)  Idve  Stock.  In  view  of  the  fact  that 
animals  have  some  volition  and  propensities  of  their 
own  which  may  lead  to  loss  or  damage  regardless 
of  the  control  exercised  by  those  who  undertake 
their  transportation,  it  has  been  held  that  carriers 
of  live  stock  are  not  liable  as  common  carriers,  but 
are  only  bound  to  transport  with  ordinary  care 
and  skill.*^  But  the  decided  weight  of  authority 
is  that  a  carrier  receiving  live  stock  for  transporta- 
tion does  so  under  the  usual  liabilities  which  attach 
to  the  carriers  of  goods,**  subject  to  the  rule  appli- 


veyance  l!or  coods;  but  a  oonUnued 

Eracttce,  aucn  as  has  been  proved 
y  the  owners  of  a  atase  coach,  of 
receiving  parcels  and  packages  for 
carriage,  and  of  carrying  them,  for 
hire,  win  make  them  common  car- 
riers."   Beckman   v.   Shouse,  supra. 

64.  Ala. — Garey  v,  Meagher,  33 
Ala.  630;  Hosea  v.  McCrory.  12  Ala. 
U9. 

Mass. — Dwlght  v.  Brewster,  1 
Pick.  50,  11  ArrD  133. 

Miss.— Powell  V.  Mills,  30  Miss. 
231.  64  AmD  168. 

Pa. — Beckman  v.  Sbouse,  5  Rawle 
179,  28  AmD  663. 

Ens- — Syms  v.  Chaplin,  5  A.  &  B. 
634,  SI  BCL.  761,  111  Reprint  1304. 

BO.  Cincinnati,  etc..  Mall  Line  Co. 
T.  Boal,  16  Ind.  346;  Ellklns  v.  Bos- 
ton, etc.  R.  Co.,  23  N.  H.  276. 

ta]  Xa  OOMT  worOa  the  usage 
which  would  render  the  owner  of  the 
boat  liable  must  be  such  as  hod 
grown  up  with  his  knowledge.  Cin- 
cinnati, etc..  Mail  Line  Co.  v.  Boal. 
16  Ind.  846. 

[b}  One  taataaee  of  tminorta- 
ttaa  of  goods  by  a  passenger  ^raln, 
toT  which  frelgitt  was  paid  to  the 
bagmse-maflter,  was  not  suflicient 
evidence  of  a  custom  to  thus  trans- 
port goods,  or  of  knowledge  of  such 
eustom  on  the  part  of  the  railroad 
company.  SHklns  V.  Boston,  etc.,  R. 
Co..  23  N.  H.  276. 

66,  Cltlsena'  Bank  v.  Nantucket. 
SteamtMMut  Co..  6  F.  Cas.  No.  2,730,  2 
Story  16;  Hayall  v.  Boston,  etc.,  R. 
Co.,  19  N.  H.  122,  49  AmD  149;  Sew- 
all  v.  Allen,  6  Wend.  (N.  T.)  336 
[rev  2  Wend.  327]. 

"The  mere  fact  that  the  driver  of 
a  stare  coach  Is  accustomed  to  carry 
articles  for  hire,  for  his  own  partic- 
ular advantage,  will  not  render  the 
proprietors  of  the  coach  Mable."  May- 
all  V.  Boston,  etc.,  R.  Co.,  19  N.  H. 
122.  126.  49  AmD  149. 

"Whenever  It  appears  that  there 
Is  no  intention  to  trust  the  carrier 
with  the  custody  of  the  ^oods.  he 
will  not  be  held  liable."  Mayall  v. 
Boston,  etc.,  R.  Co..  19  N.  H.  122, 
128.  49  AmD  149. 

[a]  Beacon  for  nle. — "This  doc- 
trine is  the  dictate  alike  of  common 
sense  and  of  Justice.  It  Is  the  party 
only  with  whom  the  contract  is 
made,  who  incurs  any  liability  to  the 
owner  of  the  goods.  The  mere  fact 
that  the  bailee  Is  In  the  employ  of 
a  railroad  corporation  is  not  suffi- 
cient to  make  the  corporation  liable." 
Mayall  v.  Boston,  etc.,  R.  Co.,  19  N. 
H.  122.  126,  49  AmD*  149. 

[b]  Snls  applied. — Where  the 
custom  shown  was  to  deliver  pack- 
ages of  money  to  the  master  of  the 
t>oat  and  to  pay  him  individually 
a  compensation  therefor,  it  was 
thought  that  the  general  carrier  was 
not  liable.   SewalT  v.  Allen.  6  Wend. 


(N.  y.)  3S5  [rev  2  Wend.  327,  where 
the  supreme  court  of  New  York  held 
that  an  arrangement  between  the 
owners  of  steamboats  and  their  cap- 
tains, allowing  the  avails  of  carry- 
ing bank  bills  as  a  privilege  to  the 
latter,  does  not  discharge  the  own- 
ers, unless  the  shipper  oontracts 
with  the  captain  himself,  knowing 
that  he  receives  the  goods  on  his 
own  account,  as  part  of  bis  privi- 
lege, and  not  In  his  character  of 
agent  for  the  owners]. 

67.  Knox  V.  Rives,  14  Ala.  249,  48 
AmD  B7;  Chouteau  v.  The  St.  An- 
thony, 16  Mo.  216.  See  also  Infra 
f  16. 

[a]  Vhiu  the  custom  of  allowing 
the  captain  of  a  boat  to  carry  pack- 
ages of  money  without  compensation 
was  held  not  to  charge  the  owner  as 
common  carrier.  Chouteau  v.  The 
St.  Anthoinr,  16  Mo.  216. 

[b]  SefMdaats  mm^  explain  the 
ware  by  showing  that  no  freight 
or  compensation  was  ever  charged 
on  such  remittances,  unless  some 
evidence  was  given  by  the  boat  of 
their  receipt.  Knox  v.  Rives,  14  Ala. 
249.  48  AmD  97. 

68.  See  cases  supra  text  and  note 
63. 

89.  Bean  v.  Sturtevant,  8  N.  H. 
146.  28  AmD  389.  See  also  Farmers', 
etc.,  Bank  v.  Champlain  Transp.  Co.. 
23  Vt.  186.  56  AmD  68  (holding  that 
the  fact  that  the  officer  of  a  boat 
was  allowed  to  retain  the  compensa- 
tion would  not  necessarily  relieve 
the  owner  from  _the  liability  of  com- 
mon carrier  in  such  case). 

[a]  Thns  money  intrusted  a  stage 
driver  for  carriage  Is  considered  in 
the  custody  of  the  proprietors  where, 
by  an  agreement  between  proprie- 
tors and  driver,  the  latter  charges 
for  the  carrlaee  sums  which  he  Is 
given  and  privileged  to  retain  as  his 
perquisites,  this  right  to  retain  being 
unknown  to  the  party  delivering  the 
money;  and  It  seems,  that  even  If 
known,  the  liability  of  the  proprie- 
tors would  exist.  Bean  v.  Sturte- 
vant, 8  N.  H.  146,  26  AmD  389. 

60.  Bean  v.  Sturtevant,  8  X.  H. 
146,  28  AmD  389. 

61.  Mayall  v.  Boston,  etc.,  R.  Co., 
19  N.  H.  122.  49  AmD  149.  See  also 
supra  note  66. 

62.  Kemp  v.  Coughtry,  11  Johns. 
(N.  Y.)  107. 

63.  Heller  v.  Chicago,  etc.,  R.  Co.. 
109  Mich.  63.  66  NW  667,  63  AmSR 
641  and  note. 

[a]  Season  for  rule. — "The  trans- 
portation of  cattle  and  live  stock  by 
common  carriers  by  land  was  un- 
known to  the  common  law.  when  the 
duties  and  responsibilities  of  com- 
mon carriers  were  fixed,  making 
them  Insurers  against  all  losses  and 
Injuries  not  arising  from  the  act  of 
Ood  or  of  the  public  enemies.  These 


responsibilities  and  duties  were  fixed 
with  reference  to  kinds  of  property 
involving,  in  thetr  transportation, 
mnch  fewer  rtsks,  and  of  quite 
a  dtfterent  kind,  from  those  which 
are  incident  to  the  transportation 
of  live  stock  by  railroad.  .  .  . 
It  Is  a  mode  of  transportation  which, 
but  for  its  necessity,  would  be  gross 
cruelty  and  Indictable  as  such.  The 
risk  may  be  greatly  lessened  by  care 
and  vigilance,  by  feeding  and  water- 
ing at  proper  Intervals,  by  getting 
up  those  that  are  down,  and  other- 
wise. But  this  Imposes  a  degree  of 
care  and  an  amount  of  labor  so  dif- 
ferent from  what  Is  required  In  ref- 
erence to  other  kinds  of  property, 
that  I  do  not  think  this  kind  of 
property  falls  within  the  reasons 
upon  which  the  comnron  law  liabil- 
ity of  common  carriers  was  fixed." 
Per  Ohrlstiancy,  J.,  in  Michigan 
Southern  R.  Co.  *.  McDonough,  21 
Mich.  166,  189,  4  AmR  466. 

[b]  The  common-law  dnty  of  a 
oarxter  to  transport  goods  has  been 
held  not  to  require  transportation  of 
cattle  for  which  special  arrange- 
ments  were  necessary.  Lake  Shore, 
etc.,  R.  Co.  v.  Perkins,  25  Mich.  329, 
12  AmR  275;  Michigan  Southern, 
etc.,  R.  Co.  v.  MtDonough,  21  Mich. 
165,  4  AmR  466. 

ic]  Jjuloffr  to  oairlage  of  slares. 
— This  theory  was  perhaps  adopted 
In  analogy  to  that  under  which  a 
carrier  or  slaves  was  held  not  to  be 
a  common  carrier  of  goods.  Inasmuch 
as  slaves  had  volition  and  were  not 
under  the  complete  control  of  the 
carrier.  Boyce  v.  Anderson,  2  Pet. 
(U.  S.)  160,  7  L.  ed.  379. 

64.  tr.  S, — Covington  Stock-Yards 
Co.  v,  Keith,  189  U.  S.  128,  11  SCt 
461,  36  L.  ed.  73;  North  Pennsylvania 
R.  Co.  V.  Commercial  Nat.  Bank,  123 
U.  S.  727,  8  SCt  266,  31  L.  ed.  287; 
Ogdensburg,  etc.,  R.  Co.  v.  Pratt,  22 
Wall.  123,  22  L.  ed.  827:  Ormaby  v. 
Union  Pac.  R.  Co.,  4  Fed.  706,  Z 
McCrary.  48. 

Ala. — Richmond,  etc,  K.  Co.  v. 
Trousdale,  99  Ala.  389,  13  S  23,  42 
AmSR  69;  South,  etc..  Alabama  R. 
Co.  V.  Henleln,  52  Ala.  606,  23  AmR 
578 ;  Northern  Alabama  R.  Co.  v. 
Bldgood.  5  Ala.  A.  658.  69  S  680. 

Ark. — Pordyce  v.  McFlynn,  66  Ark. 
424,  19  SW  961;  St.  Louis,  etc.,  R. 
Co.  v.  Lesser,  46  Ark.  236. 

Cal. — Agnew  V.  The  Contra  Costs, 
27  Cal.  425.  87  AmD  87. 

Colo. — Estes  V.  Denver,  etc.,  R. 
Co..  49  Colo.  878.  113  P  1005;  Union 
Pac.  R,  Co.  V.  Rainey,  19  Colo.  22B, 
34  P  986;  Colorado,  etc.,  R.  Co.  v. 
Brenfman,  22  Colo.  A.  1.  125  P  866. 

Conn. — Coupland  v.  Housatonic  R, 
Co.,  61  Conn.  631,  23  A  870,  16  LRA 
634. 

Fla.— Atlantic  Cpa^t  Line  It.  Co. 
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cable  in  case  of  other  goods,  that  it  is  not  aecouat- 
able  for  loss  resulting  from  the  inherent  nature  of 
the  property,  and  not  due  to  any  negligence  or 
fault  on  its  part."  As  has  been  said,  there  are 
dangers  connected  with  the  transportation  of  live 
stock  "which  are  created  by  the  disposition  and 
propensities  of  the  animals  and  against  which  it  is 
often  impossible  for  the  carrier  to  make  adequate 
provision,  but  the  rule  of  the  common  law  is  modi- 
fied only  so  far  as  is  made  necessary  by  the  char- 
acter of  the  property  in  this  respect.  In  every 
other  respect  the  carrier  is  held  to  be  an  insurer 
of  the  property."  *  It  is  immaterial  whether  the 
carriage  of  live  stock  is  the  company's  principal 
business,  or  whether  it  is  incidental  or  subordinate, 
for  in  either  event  the  company  is  a  common  car- 
rier as  to  live  stock  accepted  by  it  or  properly  ten- 
dered to  it."  Where  a  carrier  of  live  stock  un- 
loaded the  stock  en  route  for  rest  and  feed,  as 


required  by  law,  and  for  that  purpose  placed  them 
in  stockyard  pens,  the  fact  that  the  injured  con- 
dition of  the  stock  was  not  discovered  until  after 
they  were  placed  in  the  pens  did  not  render  inappli- 
cable the  rule  that  a  carrier  is  an  insurer  of  live 
stock,  except  against  injury  or  loss  from  the  act 
of  God,  or  the  public  enemy,  or  from  the  inherent 
nature,  propensities,  or  viciousnesa  of  the  animala 
themselves. 

14]  (4)  OarB  of  Other  Carriers.  A  railroad 
company  idiich  receives  loaded  freight  cars  of 
another  road  for  transportation  thereby  assumes 
the  obligations  of  a  common  carrier  in  respect  to 
such  car3.°°  Its  liability  is  the  same  as  when  it 
undertakes  to  transport  ordinary  freight."  How- 
ever, a  railroad  company  is  not  a  common  carrier 
of  common  carriers  of  passengers,'*  It  owes  no 
duty  to  sleeping  car  companies  to  haul  their  cars, 
and  may  impose  the  terms  on  which  it  will  haul 


V.  Hlnlley-Stephens  Co.,  64  Fla.  175, 
60  S  749,  AnnCasl914B  Summer- 
lin  V.  Seaboard  Air  Line  R.,  56  Pla. 
687,  47  S  667.  181  AmSR  164,  19  LRA 

NS  191. 

Qa. — Central  of  OeorRla  R~  Co., 
V.  HaU,  124  Ga.  322,  52  SE  679,  110 
AmSR  170,  4  LRANS  898,  4  AnnCas 
128;  Cooper  v.  RalelKh,  etc.,  R.  Co., 

110  Ga.  659,  «6  SE  240;  Centra}  R. 
Co.  V.  Bryant,  73  Qa.  722;  Cranor  v. 
Southern  R.  Co.,  18  Qa.  A.  86,  78  SE 
1014. 

Havall. — Ferrelra  v.  Arlzonan,  3 
Hawaii  Fed.  S30. 

111. — Chicago,  etc..  R.  Co.  v.  Erlck- 
aon.  91  III.  61S,  83  AmR  70:  St. 
Louis,  etc.,  R.  Co.  v.  Dorman,  72  111. 
B04;  Baltimore,  etc,  H.  Co.  v.  Fox, 
113  111.  A.  180. 

Ind. — Chicago,  etc.  R.  Co.  v.  Baugh, 
175  Ind.  419,  94  NB  571;  Chicago, 
etc..  R.  Co.  V.  Woodward,  164  Ind. 
S60.  72  NB  568.  78  NE  810. 

Iowa. — Kinnlclt  v.  Chicago,  etc., 
R.  Co.,  69  Iowa  685.  29  NW  772; 
MoCune  v.  B.  C.  R.  &  N.  R.  Co.,  62 
Iowa  600,  3  NW  615;  McCoy  v.  K. 
ft  D.  M.  R.  Co.,  44  Iowa  424. 

Kan. — Kansas  Pac.  R.  Co.  v.  Nich- 
ols, 9  Kan  236,  12  AmR  494;  Kansas 
Pac.  R.  Co.  V.  Reynolds,  8  Kan.  623. 

Ky. — Cincinnati,  etc.,  R.  Co.  v. 
Smith.  156  Ky.  481,  159  SW  987; 
McCampbell  v.  LomBvlIle.  etc.  R. 
Co.,  160  Ky.  728,  160  SW  987;  Ches- 
apeake, etc.,  R.  Co.  V.  Magowan,  147 
Ky.  422,  144  SW  80:  Louisville,  etc.. 
R.  CO.  V.  Cecil,  145  Ky.  271,  140  SW 
186;  Baltimore,  etc.,  R.  Co.  v.  Cllft, 
142  Ky.  673,  134  SW  917;  Southern 
Express  Co.  v.  Fox.  131  Ky.  257, 
115^ SW  184,  117  SW  270,  133  AmSR 
241;  Louisville,  etc.,  R.- Co.  v.  Ped- 
IgO,  129  Ky.  661,  113  SW  116;  Stiles 
V.  Louisville,  etc,  R.  Co..  129  Ky. 
17S.  110  SW  S20,  33  KyL  625,  130 
AmSR  429  and  note,  18  LRANS  86 
and  note:  Cincinnati,  etc.,  R-  Co.  v. 
Banders,  118  Ky.  116,  80  SW  488,  26 
KyL  28S3:  Louisville,  etc.  R.  Co.  t. 
Harned,  €t  SW  25,  28  KyL  1651. 
Compare  Cincinnati,  etc..  R.  Co.  v. 
Greening,  100  SW  825,  30  KyL  1180: 
Loulaviue,  etc,  R.  Co.  v.  LaJtanis,  13 
KyL  461. 

La. — Peters  v.  New  Orleans,  etc., 
R.  Co..  18  La.  Ann.  222,  79  AmD  678. 

Me. — Sager  v.  Portsmouth,  etc.,  R. 
Co.,  31  Me.  228.  60  AmD  669. 

Mass. — Evans  v.  FItchburg  R.  Co., 

111  Mass.  142.  16  AmR  19;  Squire  v. 
New  York  Cent  R.  Co.,  98  Mass.  239, 
93  AmD  162;  Smith  v.  New  Haven, 
etc.,  R.  Co.,  12  Allen  581,  90  AmD 
166. 

Minn. — Llndsley  v.  Chicago  R. 
Co..  36  Minn.  539,  33  NW  7,  1  AmSR 
692;  Moulton  v.  St.  Paul,  etc.,  R. 
Co..  31  Minn.  85,  16  NW  497,  47 
AmR  781. 

Miss. — Illinois  Cent.  R.  Co  v. 
Scruggs,  69  Miss.  418,  13  S  698; 
Chicago,  St.  Louis,  etc..  R.  Co.  v. 
Abels,  60  Miss.  1017. 

Mo. — McPadden  v.  R.  Co..  02  Mo. 


343,  4  SW  689,  1  AmSR  T21;  Llbby 
V.  St.  Louis,  etc.  R.  Co.,  137  Mo.  A. 
276,  117  SW  GB9;  Thompson  v 
Qulncy,  etc,  R.  Co..  136  Mo.  A.  404, 
117  SW  1193;  Cash  v.  Wabash  R. 
Co.,  81  Mo.  A.  109;  Hance  v.  Pacific 
Express  Co.,  48  Mo.  A.  179. 

Nebr. — Church  v.  Chicago,  etc.,  R. 
Co.,  81  Nebr.  615,  116  NW  520;  Cleve 
V.  Chicago,  etc.,  R.  Co.,  77  Nebr.  166, 
108  NW  982.  124  AmSR  837.  15  Ann 
Oas  33;  Chicago,  etc.,  R.  Co.  v.  Slat- 
tery,  76  Nebr.  721,  107  NW  104B,  124 
AmSR  825:  Chicago,  etc,  R.  Co.  v. 
Williams,  hi  Nebr.  608,  86  NW  832: 
Atchison,  etc,  R.  Co.  v.  Washburn.  B 
Nebr.  117. 

N.  H.— Rixford  v.  Smith,  52  N.  H. 
355,  13  AmR  42  and  note. 

N.  J. — Felnberg  v.  Delaware,  etc., 
R.  Co.,  62  N.  J.  L.  451.  20  A  33. 

N.  Y. — Mynard  v.  Syracuse,  etc.,  R. 
Co..  71  N.  Y.  180,  27  AmR  28;  Clarke 
V.  Rochester,  etc.,  R.  Co.,  14  N.  T. 
670,  67  AmD  206. 

N.  C. — Holton  V.  Norfolk  Southern 
R.  Co.,  1GB  N.  C.  156,  81  SE  131; 
Harden  v.  Chesapeake,  etc..  R.  Co.. 
157  N.  C.  238.  72  SE  1042;  Selby  V. 
Wilmington,  etc,  R.  Co..  113  N.  C. 
588,  18  SB  88.  87  AmSR  636;  Lee  v. 
Raleigh,  etc.,  R.  Co.,  72  N.  C.  236. 

Oh. — Welsh  V.  Pittsburg,  etc.,  R. 
Co.,  10  Oh.  St.  65,  75  AmD  490;  Wil- 
son v.  Hamilton,  4  Oh.  St.  722. 

Or. — Brown  v.  Oregon- Washington 
R..  etc,  Co..  63  Or.  396.  128  P  38; 
Honeyman  v.  Oregon,  etc.,  R.  Co.,  13 
Or.  352,  10  P  668.  57  AmR  20. 

Pa. — Powell  V.  Pennsylvania  R.  Co., 
32  Pa.  414,  75  AmD  664;  Ritz  v. 
Pennsylvania  R.  Co..  3  Phila.  82. 

8.  C. — Bamberg  v.  South  Carolina 
R.  Co..  9  S.  C.  61.  30  AmR  18. 

Tenn. — LoulsvUle,  etc,  R.  Co.  v. 
Wynn,  88  Tenn.  820.  14  SW  811 
(extensively  reviewing  the  decisions 
but  not  noticing);  Baker  v.  Louis- 
ville, etc,  R.  Co.,  10  Lea  304  (where 
expressions  apparently  to  the  con- 
trary are  found). 

Tex. — G-ulf,  etc,  R.  Co.  v.  Trawlck. 
68  Tex.  814,  4  SW  667,  2  AmSR  494; 
Missouri  Pac.  R.  Co.  v.  Harris.  67 
Tex.  166,  2  SW  B74;  Pecos,  etc.,  R. 
Co.  v.  Morrison,  (Civ.  A.)  169  SW 
1098;  Atchison,  etc.,  R.  Co.  v.  Word. 
(Civ,  A.)  169  SW  375;  Ft.  Worth, 
etc.,  R.  Co.  V.  Jordan.  (Civ.  A.)  166 
SW  676;  St.  Louis,  etc..  R.  Co.  v. 
Franklin.  58  Tex.  Civ.  A.  41,  123  SW 
1160;  Galveston,  etc.,  R.  Co..  v.  Jones. 
fCiv.  A.)  123  SW  737;  Missouri,  etc, 
R.  Co.  V.  Lewellen.  (Civ.  A.)  ill  SW 
773 ;  International,  etc,  R.  Co.  v. 
Nowaakl,  48  Tex.  Civ.  A.  144,  106  SW 
437;  Texas,  etc.,  R.  Co.  v.  Turner, 
(CIv.  A.)  37  SW  643.  But  see  Ft. 
Worth  R.  Co,  V.  Berry.  (Clv.  A.)  170 
SW  125;  Williams  v.  Gulf,  etc.,  R. 
Co.,  (Clv.  A.)  J36  SW  390:  Freeman 
V.  Cain,  (Civ.  A.)  133  SW  894;  Ft. 
Worth,  etc..  R.  Co.  v.  Lock.  30  Tex. 
Civ.  A.  426,  70  SW  456  (in  all  of 
which  cases  expressions  are  found 
which  apparently  are  not  In  harmony 


with  the  other  Texas  decisions). 

Vt.— Kimball  v.  Rutland,  etc.  R. 
Co..  26  Vt.  247.  62  AmD  567. 

Va. — ^Virginia,  etc,  R.  Co.  v.  Bayers. 
26  Gratt.  (67  Va.)  328. 

W.  Va. — Maslin  v.  Baltimore,  etc, 
R,  Co.,  14  W.  Va.  180.  36  AmR  748. 

Wis. — Morrison  v.  Phillips,  etc., 
Conatr.  Co.,  44  Wis.  405,  28  AmR  599. 

Eng. — Dickson  v.  Great  Northern 
R.  Co.,  18  Q.  B.  D.  176.  6  ERC  358. 

Ont. — McCormack  v.  Grand  Trunfc 
R.  Co..  6  Ont.  L.  677,  2  OntWR  1068. 

"Railroad  companies  are  chartered 
and  organized  to  transport  all  sorts 
of  personal  property.  Including 
cattle,  and  therefore  hold  themselves 
out  as  common  carriers  of  all  sorts 
of  property,  including  cattle,  by  an 
act  Irrevocable  on  their  part  In  their 
very  creation  and  organisation." 
Maslin  V.  Baltimore,  etc..  R.  Co..  14 
W.  Va.  180.  36  AmR  748. 

6B.  See  generally  Infra  {  149  ett 
seq. 

ee.  Kinnlok  v.  Chicago,  etc..  R. 
Co.,  69  Iowa  666,  669,  29  NW  772. 
And  see  Mynard  v.  Syracuse,  etc.. 
R.  Co.,  71  N.  Y.  180.  186,  27  AmR  28 
(where  the  court  said:  "The  lia- 
bility of  carriers  of  animals  Is  modi- 
fled  only  so  far  as  the  cause  of  dam- 
age for  which  recompense  Is  sought, 
is  a  consequence  of  the  conduct  or 
propensities  of  the  animals  under- 
taken to  be  carried.  In  other  re- 
spects, the  common-law  responsibil- 
ities of  the  carrier  will  attach"). 

67.  Kimball  v.  Rutland,  etc.,  R. 
Co.,  26  Vt.  247,  62  AmD  567. 

(ta.  Cincinnati,  etc,  R.  Co.  v. 
Smith,  166  Ky.  481.  159  SW  987. 

69.  U.  S. — Boaworth  v.  Carr.  etc., 
Co..  179  U.  S.  444.  21  SCt  194,  45  L. 
ed.  268;  Rau  v.  Bosworth,  179  U.  S. 
443.  21  SCt  194,  45  L.  ed.  268;  Chi- 
cago, etc.,  R.  Co.  V.  Bosworth,  179 
U.  S.  442,  21  SCt  183,  46  L.  ed.  267; 
Missouri  Pac  R.  Co.  v.  Chicago,  etc., 
R.  Co..  25  Fed.  317  (aff  132  U.  S.  191, 
10  SCt  66.  33  L.  ed.  309]. 

111.— Schumacher  v.  Chicago,  etc., 
R.  Co.,  207  111.  199,  69  NB  825;  Peoria, 
etc.  R.  Co.  V.  U.  S.  Rolling  Stock  Co., 
136  111.  643.  27  NB  59,  29  AmSR  348; 
East  St.  Louis  Connecting  R.  Co.  v. 
Wabash,  etc.,  R.  Co.,  123  III.  694,  IS 
NE  4E;  jPeorla,  etc.,  H.  Co.  v.  Chicago, 
etc.,  R.  Co.,  109  HI.  135,  50  AmR  606. 

Mass. — Vermont,  etc..  R.  Co.  v. 
FItchburg  R.  Co..  14  Allen  462,  92 
AmD  786. 

N.  J. — Pennsylvania  R.  Co.  v.  New 
Jersey  R.,  etc.,  Co.,  27  N.  J.  L.  100. 

N.  Y.— Mailory  v.  Tioga  R.  Co.,  39 
Barb.  488  "fafT  3  Abb.  Dec.  139,  3 
Keyes  354.  1  Transcr.  A.  208,  36  How 
Pr  202]. 

70.  Atchison,  etc.,  R.  Co.  v.  Home- 
wood,  39  Okl.  179.  134  P  8BG,  48  LRA 
NS  990. 

71.  Donovan  v.  Pennsylvania  R. 
Co.,  120  Fed.  216.  67  CCA  862.  61 
LRA  140  taff  199  U.  S.  879,  26  SCt  91, 
60  L.  ed.  192]. 


For  latar  om— ,  dOTalopmnte  and  ohaafM  In  the  law  see  cumulative  Annotatlona,  same  title,  pm^d  note  number. 
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such  cars/'  And  as  regards  ordinary  freight  cars 
it  has  been  held  that,  if  they  are  destroyed  after 
the  carriage  has  terminated,  and  after  delivery,  or 
tender  to  deliver,  to  the  consignee,  there  is  as  to 
the  ears  no  liability  as  a  common  carrier.  In  other 
words,  although  the  cars  remain  on  the  tracks  of 
the  transporting  carrier,  its  liability  is  that  of  a 
warehonseman  only." 

[$  15]  3.  Transportation  Must  Be  foi  Hire.  No 
person  is  a  common  carrier  in  the  sense  of  the  law 
who  performs  the  service  without  hire;"  and  where 
there  is  no  right  to  remuneration,  the  party  who 
carries  incurs  no  liability  other  than  that  of  a 
gratuitous  bailee."  But  it  is  not  necessary  that 
there  be  an  express  contract  for  compensation 
hence  the  fact  that  the  carrier  intended  to  carry 
goods  gratuitously,  without  having  indicated  that 
intention  to  the  shipper,  will  not  relieve  such  car- 
rier from  his  usual  liability;'^  and  if  by  reason  of 
usage,  or  the  general  nature  of  the  business,  the 
right  to  compensation  arises  by  implication,  the 
carrier  is  liable  as  a  carrier  for  hire;"  but  the 
custom  of  clerks  on  boats  to  carry  parcels  from  one 


port  to  another,  with  the  mere  expectation  that 
the  favor  extended  may  be  reciprocated  by  patron- 
age, is  insufficient  to  impose  on  the  owners  of  the 
boats  the  liability  of  carriers  for  hire."  Nor  is  it 
necessary  that  compensation  be  provided  for  under 
an  express  or  implied  agreement  to  pay  for  the 
particular  service.**  If  the  transportation  is  a  part 
of  an  undertaking  on  the  part  of  the  carrier,  for 
which  there  is  a  valid  consideration,  it  will  be  a 
carriage  for  hire,  although  it  is  agreed  that,  in  con- 
nection with  the  general  advantage  resulting  to  the 
carrier  from  the  entire  transaction,  this  particular 
part  of  the  service  is  to  be  rendered  without 
charge." 

16]  4.  Ownership  of  Means  of  Transportation 
Unnecessary.  To  constitute  one  a  common  carrier, 
it  is  not  essential  that  he  should  own  the  means 
of  transportation.**  If  the  contract  is  that  the 
goods  will  be  carried  and  delivered,  it  makes  the 
one  so  contracting  a  common  carrier,  regardless  of 
the  name  or  the  ownership  of  the  line  or  linos  over 
which  the  service  extends.**  This  is  well  illustrated 
in  the  case  of  express  and  transportation  companies. 


nb  Pullman  Palace  Car  Co.  v. 
Missouri  Pac.  R.  Co.,  115  U.  S.  687, 
6  set  194,  24  L.  ed.  499;  Donovan  v. 
Pflsnsylvanla  R.  Co.,  120  Fed.  215. 
&7  CCA  362,  61  LRA  140  [afT  199 
U.  S.  279,  26  set  91,  50  L.  ed.  192]; 
£>enver,  etc..  R.  Co.  v.  Whan,  89 
Colo.  230,  S9  P  39.  11  L.RANS  432, 
12  AnnCaa  7S2. 

VS.  UlBsourl  Pac.  R.  Co.  v.  Chl- 
caKO,  etc,  R  Co^  26  Fed.  917  [aff 
133  U.  S.  191,  10  set  66.  33  L.  ed. 
309 J:  Schumacher  v.  Chlcaco.  etc..  R. 
Co.,  207  111.  190.  09  NS  825.  To  same 
effect  East  St.  IfOUls  Connecting  R. 
Co.  T.  Wabash,  eta.  R.  Co..  123  111. 
694.  16  NS  45  (where  It  appeared 
that  the  cars,  loaded  with  coal,  had 
been  dellToraa  to  the  connecting  rail- 
war  companjr  for  deliverr  to  the  con- 
signee, and  had  been  taken  by  the 
latter  from  the  tracks  of  the  con- 
necting company  over  its  private 
tracks  to  be  discharged  or  their 
freight,  after  which  they  were  to  be 
redelivered  to  the  connecting  com- 
pany, to  be  returned  to  the  owner; 
while  in  possession  of  the  consignee, 
the  cars  were  burned;  that  it  was  In- 
sisted that,  because  the  cars  were 
to  be  returned  to  the  owner  com- 
pany by  the  connecting  railway 
company,  it  was  liable  as  common 
carrier  of  the  cars;  and  that  the 
contract  of  carriage  not  being  com- 
plete until  the  cars  were  returned  to 
the  owner  company.  It  was  Insisted 
that  the  liability  as  a  carrier  con- 
tinued; but  it  was  held  that,  as  the 
cars  were  shoved  on  the  consignee's 
private  traclcs,  in  conformity  with 
the  previous  course  of  business,  they 
bad  reached  their  destination,  and 
that  consequently  the  liability  as  a 
common  carrier  of  them  ceased). 

74.  U.  S. — Citizens'  Bank  v.  Nan- 
tucket Steamboat  Co.,  5  P.  Cas.  No. 
2.730,  2  Story  16. 

Ala. — Ixjulsvtlle.  etc.,  R.  Co.  v. 
Gerson,  102  Ala.  409,  14  S  878;  Cen- 
tral R.,  etc.,  Co.  V.  Lampley,  76  Ala. 
aS7,  62  AmR  334;  Knox  v.  Rives,  14 
Ala.  249,  48  AmD  97. 

Cal. — Pay  v.  The  New  World,  1 
Cal.  348. 

Mo. — Chouteau  v.  The  St.  Anthony, 
18  Mo.  216. 

Oh- — Conwell  v.  Vorhees,  13  Oh. 
523.  42  AmD  206. 

S-  C. — Littlejohn  v.  Jones,  27  S.  C. 
L.  365,  39  AmD  132. 

Kng.-^Wbiteheod  v.  Oreetham,  2 
BIng.  464.  9  SCL  488,  130  Reprint 
886. 

Ont. — Johnson  v.  Dominion  Express 
Co..  2S-  Ont.  203. 

[a]  StOTT)  in  Citizens'  Bank  v. 
Nantucket  Steamboat  Co.,  5  P.  Cas. 
No.  2.730,  2  Story  10,  85,  said:  "I 
take  It  to  be  exceedingly  clear,  that 
no  person  is  a  common  carrier  in  the 


sense  of  the  law,  who  Is  not  a  car- 
rier for  hire;  that  is.  who  does  not 
receive,  or  la  not  entitled  to  receive, 
any  recompense  for  his  services.  The 
known  definition  of  a  common  car- 
rier, in  all  our  books,  fully  estab- 
lishes this  result."  If  no  compen- 
sation Is  received  "he  la  not  In  the 
sense  of  the  law  common  carrier; 
but  he  Is  a  mere  mandatory,  or  gra- 
tuitous bailee;  and  of  course  his 
rights,  duties  and  llabilltiea  are  of  a 
very  different  nature  and  character 
from  those  of  a  common  carrier," 

[b]  The  definition  InrotviM  the 
element  of  trunortatlen  tat  Idxe, 
and  the  liability  of  common 
carrier  does  not  uise  as  to  goods 
transported  without  compensation. 
Payment  of  freight  on  the  part  of 
the  shipper,  or  at  any  rate  the  right 
of  the  carrier  to  sue  for  and  recover 
compensation,  lies  at  tiie  foundation 
of  the  carrier's  liability.  Knox  t. 
Rives.  14  Ala.  249,  48  AmD  97. 

[cl  Where  a  oairler  reoeivea  a 
ajfimal  elaes  ot  property,  which  it 
is  not  bound  to  carry,  only  on  condi- 
tion that  no  charge  shall  be  made 
therefor  and  no  responsibility  in- 
curred. It  dOes  not  become  liable  as 
common  carrier  in  case  of  loss.  Pay 
v.  The  New  World,  1  Cal.  848. 

76.  U.  S. — Citizens'  Bank  v.  Nan- 
tucket Steamboat  Co.,  5  F.  Cas.  No. 
2,730,  2  Story  16. 

Ala, — Central,  R,,  etc.,  Co,  v.  Lamp- 
ley,  76  Ala.  367,  56  AmR  334;  Knox 
v.  Rives,  14  Ala.  249,  iS  AmD  97. 

Cal.— Fay  v.  The  New  World.  1 
Cal.  348. 

Ky. — Adams  Express  Co.  v.  Cres- 
sap,  6  Bush  572. 

N.  Y. — Ouderklrk  v.  Central  Nat. 
Bank,  119  N.  Y.  263,  23  NE  876. 

N.  C— Pender  v.  Robblns,  51  N.  C. 
207. 

7e.  Gray  v.  Missouri  River  Packet 
Co.,  64  Mo.  47;  Littlejohn  v.  Jones, 
27  S.  C.  L..  366,  89  AmD  132:  Klrt- 
land  V.  Montgomery,  1  Swan  (Tenn.) 
462. 

77.  Gray  v.  Missouri  River  Packet 
Co.,  64  Mo.  47.  • 

7S.  Emery  v.  Hersey,  4  Me.  407, 
16  AmD  268;  Gray  v.  Missouri  River 
Packet  Co.,  84  Mo.  47;  Harrington  v. 
McShane,  2  Watts  (Pa.)  448,  27  AmD 
321;  KIrtland  v.  Montgomery,  1  Swan 
(Tenn.)  462. 

79.  Cincinnati,  etc..  Mall  Line  Co. 
V.  Boal,  15  Ind.  346. 

[a]  KessoB  for  role. — Where  It 
was  shown  that  it  had  long  been  a 
custom  for  the  clerks  on  coats  of 
the  character  of  defendants'  boat  to 
receive  at  one  port  and  carry  to  an- 
other packages  of  money,  with  the 
expectation  that  the  particular  boat 
would  be  preferred  in  the  selection 
of  a  vessel  to  carry  any  cargo  thus 


ordered.  If  the  package  was  accom- 
panied by  an  order,  it  was  held  that 
this  evidence  was  insufllclent  to  fix 
defendants  with  liability  as  carriers 
for  hire  In  two  particulars:  First,  no 
certain  or  fixed  standard  of  remu- 
neration was  shown,  nor  that,  by  the 
custom,  anything  could  be  recovered 
nor  that  any  obligation  would  rest 
on  the  person  to  whom  the  money 
was  transmitted  to  make  any  return 
for  the  labor  and  risk  Incurred;  and 
second  the  custom  was  not  shown  to 
have  grown  up  with  the  knowledge 
and  consent  of  the  owners  of  the 
vessel,  or  that  It  was  other  than  a 
mere  a(»»>mmodation  usage  which 
had  been  indulged  in  as  between 
those  who  sent  and  received  such 
packages  and  the  officers  of  boats. 
Cincinnati,  etc..  Hail  Line  Co.  v.  Boal, 
16  Ind.  34  B. 

80.  Mass. — Gott  v.  Dinsmore,  111 
Mass.  46. 

N.  T. — Kemp  v.  Coughtry,  11  Johns. 
107. 

Tex.— Gulf,  etc.,  R.  Co.  v.  Gilles- 
pie, 64  Tex.  Civ.  A.  693,  118  SW  828. 

Wis. — Pierce  v.  Milwaukee,  etc.,  R, 
Co.,  23  Wis.  387. 

Eng. — Aldrldge  v.  Great  Western 
R.  Co..  15  C.  B.  N.  S.  582.  109  ECL 
582,  148  Reprint  918. 

Cal  Thus,  where  it  was  ovatomaTy 
for  tile  carrier  to  transport  baggage 
free  for  its  employees,  (1)  It  was 
held  that  the  transportation  of  such 
baggage  was  not  gratuitous  tn  such 
sense  as  to  relieve  the  carrier  from 
Its  common-law  liability.  Gott  v. 
Dlnamore,  111  Mass.  46.  (2)  That, 
under  plaintirrs'  subcontract  for  rail- 
road construction,  defendant  trans- 
ported their  outfit  from  the  place 
where  they  had  finished  work  to  an- 
other point  free  of  charge  to  plain- 
tiffs was  no  defense  to  their  claim 
for  damages  to  their  mules  from 
negligent  transportation.  Gulf,  etc., 
R.  Co.  V.  Gillespie.  64  Tex.  Civ.  A. 
593,  118  RW  628. 

81.  Spears  v.  Lake  Shore,  etc.,  R. 
Co..  67  Barb.  (N.  Y.)  613. 

83.  U.  3.— U.  S.  V.  Sioux  City 
Stock  Yards  Co.,  162  Fed.  656  [aff 
167  Ped.  126.  92  CCA  5781. 

Iowa. — J.  H.  Cownle  » Glove  Co.  v. 
Merchants'  Dispatch  Transp.  Co..  130 
Iowa  327.  329,  106  NW  749,  114  AmSR 
419,  4  LRANS  1060  [clt  Cyc]. 

Mass. — Buckland  v.  Adams  Elxpress 
Co.,  97  Mass.  184,  92  AmD  68. 

Pa. — Blakiston  v.  Davles.  42  Pa. 
Super.  390. 

Tenn. — Merchants'  Despatch 
Transp.  Co.  v.  Bloch,  86  Tenn,  898,  6 
SW  881,  6  AmSR  84'r. 

83.  J.  H.  Cownle  Glove  Co.  v.  Mer- 
chants' Dispatch  Transp.  Co.,  130 
Iowa  327,  106  NW  749.  4  LRANS 
1060. 
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i^hich,  as  shown  in  a  subsequent  section,  are  uni- 
versally held  to  be  common  carriers,^  and  in  the 
case  of  companies  owning  no  ears  of  their  own  and 
transporting  the  cars  of  other  companies.*" 

[4  17]  5.  Extent  of  Use  of  Oaxiier's  Facilities 
Not  Material.  The  extent  to  which  a  railroad  is  in 
fact  used  does  not  determine  the  fact  whether  it 
is  or  is  not  a  common  carrier.*"  It  is  the  right 
of  the  public  to  use .  the  road  facilities  and  to 
demand  service  of  it  rather  than  the  extent  of  its 
business  which  is  the  real  criterion  determina- 
tive of  its  character."  A  railroad  is  none  the  less 
a  common  carrier  because  of  the  fact  that  most 
of  its  traffic  is  in  its  own  products,  and  that  only 
a  small  part  of  the  traffic  carried  is  the  property 
of  others.** 

18]   B.  Railroad  Oompanies— 1.  In  0«neral. 

Railroad  companies  are  responsible  as  common  car- 
riers for  goods  delivered  to  them  for  transporta- 
tion,** even  though  it  is  not  specifically  stated  in 
their  charters."  That  railroad  companies  are  au- 
thorized by  law  to  make  roads  as  public  highways, 
to  lay  down  tracks,  place  cars  upon  them,  and  carry 
goods  for  hire,  are  circumstances  which  bring  them 
within  all  the  rules  of  the  common  law,  and  make 
them  eminently  common  carriers.'^  In  some  juris- 
dictions, railroads  are  by  express  constitutional  and 
statutory  provision  declared  to  be  common  car- 
riers;** and  it  is  immaterial,  under  such  provisions, 
whether  the  incorporators  did  or  did  not  intend- 
the  railroad  to  be  a  common  carrier."    These  pro- 

84.  See  Intra  |  24. 

85.  U.  S.  V.  Sioux  City  Stock 
Tarda  Co.,  162  Fed.  566  [aff  167  Fed. 
126,  92  CCA  6781. 

86.  Tap  Line  Cases,  234  U.  S.  1, 
24,  34  set  741,  68  L,.  ed.  1185. 

87.  Tap  Line  Caaes,  234  U.  S.  1, 
24.  34  set  741.  58  L.  ed.  1185;  Union 
Lime  Co.  t.  ChilcaKo,  etc.,  R.  Co.,  233 
V.  S.  211.  34  set  522,  58  L.  ed.  924 
tafl  144  Wis.  523,  129  NW  605]:  Chi- 
cago, etc.,  R.  Co.  V.  Porter,  43  Minn. 
627,  46  NW  75:  Crane  R.  Co.  v.  New 
Jersey  Cent.  R.  Co.,  248  Pa.  333,  93  A 
1076. 

88.  Tap  Line  Cases.  234  U.  S.  1. 
84  set  741,  68  L.  ed.  1186:  Crane  R. 
Co.  V.  New  Jersey  Cent.  ft.  Co.,  248 
Pa.  38S.  98  A  107S,  See  also  supra 
i  19. 

89.  U.  S. — Chicago,  etc.,  R.  Co.  v. 
Cutts,  94  U.  S.  155,  24  L.  ed.  94;  Helll- 
well  V.  Grand  Trunk  R.  Co.,  7  Fed. 
68,  10  Bias.  170. 

Ala. — South-Western  R.  Co.  v. 
Webb,  48  Ala.  586;  Mobile,  etc..  R. 
Co.  V.  Prewitt,  46  Ala.  «8.  7  AmR 
686;  Selma,  etc.,  R.  Co.  v,  butts,  43 
Ala.  385.  94  AmD  694. 

Conn. — Fuller  v.  Naugatuck  R.  Co.. 
21  Conn.  657. 

Fla. — Seaboard  Air  Line  R.  Co.  v. 
Simon.  66  Fla.  646,  47  S  1001.  20 
LRANS   126.  16  AnnCas  1234. 

Ga. — Falvey  v.  Georgia  R.  Co.,  76 
Ga,  697,  2  AmSR  fiS;  East  Tennessee, 
etc,  R.  Co.  V.  Whittle,  27  Ga.  635,  73 
AmD  741;  Fish  v.  Chapman.  2  Ga. 
349.  46  Aml>  393. 

Ida. — McLean  t.  Eighth  Judicial 
Dlst.  Ct..  24  Ida.  441,  134  P  536.  Ann 
CaalSlBD  648. 

111. — Illinois  Cent  R,  Co.  v.  Frank- 
enberg.  64  111.  88.  6  AmR  92:  Chicago, 
etc..  R.  Co.  V.  Thompson,  19  III.  678; 
UlchlKan  Cent.  R.  Co.  v.  Chicago, 
etc.  R.  Co.,  1  111.  A  899. 

Ind. — ^Bansemer  v.  Toledo,  etc.,  R- 
Co..  25  Ind.  484,  87  AmD  867. 

Me. — New  England  Express  Co.  v. 
Maine  Cent.  R.  Co.,  67  Ue.  188,  2 
AmR  31. 

Mass. — Thomas  v.  Boston,  etc.,  R. 
Corp..  10  Mete  472.  43  AmD  444; 
Norway  Plains  Co,  v.  Boston,  etc.,  R. 
Co..  1  Gray  263,  61  AmD  423. 

Minn. — White  v.  Minneapolis,  etc., 
R,  Co..  Ill  Minn.  167.  126  NW  683. 

Mont. — Butte,  etc.,  R.  Co.  v.  Mon- 


visions,  however,  are  merely  declaratory  of  the 
common  law  as  it  already  existed."  Even  before 
the  road  is  completed,  goods  received  for  trans- 
portation on  construction  trains  may  be  deemed  to 
have  been  received  for  transportation  by  the  com- 
pany as  a  common  carrier."  An  agreement  betwerai 
a  railroad  and  an  express  company  for  the  trans- 
portation of  light  freight  on  passenger  trains  does 
not  relieve  the  company  from  liability  as  a  com- 
mon carrier  to  one  who  had  no  notice  that  the  busi- 
ness was  not  being  done  by  the  railroad  company.** 
19]  2.  Companies  Operating  Branch  Lines 
and  Spurs.  By  virtue  of  the  conditions  under 
which  it  is  provided  for,  a  branch  line  or  spur  may 
constitute  at  all  times  a  part  of  the  transportation 
facilities  of  the  carrier  which  are  operated  under 
the  obligations  of  public  service  and  ma^  be  subject 
to  the  r^fulation  of  public  authority."  Where  a 
railroad  company  is  vested  by  charter  with  power 
to  construct  branch  lines,  and  they  are  constructed 
and  operated  for  the  purpose  of  general  transporta- 
tion, the  company  becomes  a  common  carrier  as  to 
such  branches  and  is  subject  to  the  rules  governing 
such  carriers.^  And,  if  the  purpose  of  the  com- 
pany is  to  maintain  and  operate  branch  or  spur 
tracks  as  a  part  of  its  system  so  as  to  serve  all 
who  may  desire  service,  the  company  becomes  a 
common  carrier  as  to  such  branch  or  spur  lines, 
without  regard  to  the  amount  or  proportion  o£ 
freight  carried  thereon  for  the  general  public."'  Such 
also  is  the  case,  although  the  track  at  the  outset 


tana  Union  R.  Co.,  16  Mont.  604,  41 
P  232,  50  AmSR  608,  31  LRA  298. 

N.  H. — Baker  v.  Boston,  etc.,  R. 
Co.,  74  N.  H.  100.  65  A  386.  124  Am 
SR  937,  12  AnnCas  1072. 

N.  J. — Messenger  v.  Pennsylvania 
R.  Co..  36  N.  J.  L.  407,  13  AmR  457 
[aft  87  N.  J.  L.  631];  Rogers  Loco- 
motive, etc..  Works  v.  Erie  R.  Co..  20 
N.  J.  Eq.  379. 

N.  T. — Helneman  v.  Grand  Trunk 
R.  Co.,  31  KowFr  480;  Camden,  etc., 
R.,  etc.,  Co.  v.  Burke,  18  Wend.  611, 
28  AmD  488. 

Oh. — Scofleld  v.  Lake  Shore,  etc., 
R.  Co.,  43  Oh.  St.  671,  3  NB  907,  64 
AmR  846;  Johnson  Coal  Mln.  Co.  v. 
Hocking  Valley  R.  Co..  14  OhNP  209. 

Or. — Thompson-Houston  Electric 
Co.  V.  Simon.  20  Or.  60.  25  P  147.  23 
AmSR  86.  10  LRA  251. 

Pa. — Sandford  v.  Catawlsaa.  etc.. 
R.  Co.,  24  Pa.  378.  64  AmD  667 ; 
Eagle  V.  White,  6  Whart.  60B.  37AmD 
434! 

S.  C. — Avlnger  v.  South  Carolina 
R.  Co..  29  S.  C.  265.  7  SE  493.  13 
AmSR  716;  Piedmont  Mfg.  Co.  v. 
Columbia,  etc.,  R.  Co.,  19  S.  C.  353. 

Tenn. — Cincinnati,  etc.,  R.  Co.  v. 
Saulsbury,  115  Tenn.  402.  90  SW  624. 
5  AnnCas  744;  East  Tennessee,  etc., 
R.  Co.  V.  Nelson,  1  Coldw.  272. 

Vt. — Jones  V.  Western  Vermont  R. 
Co.,  27  Vt.  399.  65  AmD  206;  Noyes 
V.  Rutland,  etc.,  R.  Co..  87  Vt.  110: 
Kimball  v.  Rutland,  etc.,  R.  Co.,  26 
Vt.  247.  62  AmD  567. 

W.  Va. — West  Virginia  Transp.  Co. 
V.  Sweetzor,  25  W.  Va.  434;  Laurel 
Fork,  etc,  R.  Co.  v.  West  Virginia 
Tranap.iCo.,  26  W.  Va.  824;  Masfin  v. 
Baltimore,  etc,  R.  Co..  14  W.  Va.  180. 
35  AmR  748. 

Eng. — Crouch  v.  London,  etc.,  R. 
Co..  14  C.  B.  256,  78  ECL  266.  139 
Reprint  106;  Richards  v.  London, 
etc,  R.  Co..  7  C.  B.  889.  62  ECL  839, 
137  Reprint  832;  Pegler  v.  Mon- 
mouthshire R.,  etc,  Co.,  6  H.  &  N. 
644,  1E8  Reprint  266;  Palmer  v. 
Grand  Junction  R.  Co.,  4  M.  &  W. 
749.  160  Reprint  1624. 

Ont. — McCormack  v.  Grand  Trunk 
R.  Co..  6  Ont.  L.  677,  2  OntWR  1053 
(Railway  Act,  61  Vict,  c  29  (D)  con- 
strued). 

Contra  Costa  Coal  Mines  R.  Co.  t. 
Moss,  23  Cal.  823. 


[a]  Oommon  oanrlers  of  goods 
ordinarily  InolnAe  all  persons,  nrms. 
and  corporations  operating  a  rail- 
road; but  persons,  Arms,  and  cor- 
porations operating  a  railroad  do  not 
ordinarily  Include  all  comnron  car- 
riers of  goods.  Seaboard  Air  Line 
R.  Co.  v.  Simon,  56  Fla.  645,  47  S 
1001,  20  LRANS  126.  16  AnnCas  1234. 

90.  Chicago,  etc.,  R.  Co.  v.  Thomp- 
son, 19  III.  578;  Minneapolis,  etc..  R. 
Co.  V.  Manitou,  101  Minn.  132  112 
NW  13. 

81.  Norway  Plains  Co.  v.  Boston, 
etc.,  R.  Co.,  1  Gray  (Mass.)  263,  269. 
61  AmD  423  (per  Shaw.  C.  J.). 

98.  Colo. — Denver,  etc.,  R.  Co.  v. 
Cahill,  8  Colo.  A.  158,  46  P  285. 

Fla. — Seaboard  Air  Line  R.  Co.  v. 
Simon.  66  Fla.  645,  47  S  1001.  20 
LRANS  126.  10  AnnCas  1234. 

Ida. — McLean  v.  Eighth  Judicial 
Dlst.  Ct.,  24  Ida.  441,  134  P  686,  Ann 
Casl916D  642. 

Mont. — Butte,  etc..  R,  Co.  v.  Mon- 
tana Union  R.  Co.,  IS  Mont.  504,  41 
P  232,  50  AmSR  608,  31  LRA  298. 

Or. — Thompeon-Houston  Electric 
Co.  v.  Simon,  20  Or.  60,  26  P  147,  23 
AnrSR  86,  10  LRA  251. 

[a]  Tbe  term  "My  oommon  ou- 
rlw"  in  such  a  statute,  it  seems, 
would  Include  railroads.  Seaboard 
Air  Line  R.  Co.  v.  Simon,  56  Fla.  545. 
47  S  1001,  20  LRANS  126,  16  AnnCas 
1234. 

93.  Connolly  v.  Woods,  18  Ida. 
691,  92  P  673. 

04.  Seaboard  Air  Line  R.  Cc  V. 
Simon,  66  Fla.  645.  47  8  1001.  20 
LRANS  126,  16  AnnCas  1234;  Thomp- 
son-Houston Electric  Co.  v.  Simon. 
20  Or.  60,  26  P  147,  23  AmSR  86,  10 
LRA  251. 

OB.  Little  Rock,  etc,  R  Co,  v. 
aiidewell,  89  Ark.  487. 

96.  Langworthy  v.  N«w  York, 
etc..  R.  Co.,  2  E.  D.  Smith  (N.  T.l  196. 

87.  Union  Lime  Co.  v.  Chicago, 
etc,  R.  Co.,  233  U.  S.  Ill,  84  SCt  622, 
68  L.  ed.  924:  Detroit,  etc,  R.  Co.  v. 
Michigan  R.  Commn.,  171  Mich.  336. 
137  NW  829. 

98.  Schloss  V.  Wood.  11  Colo,  287, 
17  P  910;  Avlnger  v.  South  C^arollna 
R.  Co..  29  S.  C.  266.  7  SE  493,  13 
AmSR  716. 

99.  Tap  Line  Cases,  234  U,  S.  1, 
34  set  741,  58  L.  ed.  1186. 


For  lata*  «aM>»  d*TelopBa«ats  and  oliaiiffeB  in  the  law  see  c\imulatlv«  Annotations,  same  title,  page  and  note  mimber. 
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may  lead  only  to  a  single  industry^  or  was  con- 
stmeted  merely  as  a  plant  facility,'  or  although  the 
traffic  is  furnished  mostly  hy  one  or  a  few  indus- 
tries situated  on  the  branch  or  spur  tracks,'  or 
although  the  proprietors  of  such  industries  con- 
tributed to  the  cost*  And  a  railroad  company  which 
is  in  the  exclo^Te  control  of  stub  or  tap  Imes  joining 
its  main  line,  and  which  owns  the  rails  and  fasten- 
ers and  maintains  the  tracks  and  roadbeds  in  con- 
dition, and  which  maintains  a  distance  mileage 
tariff  for  freight  originating  on  the  stub  lines  the 
same  as  from  points  on  its  main  line,  is  a  common 
carrier,  although  the  roadbed  and  the  ties  of  the 
stab  line  roads  are  owned  by  lumber  companies.^  So 
a  railroad  company  which  serves  biisinees  houses 
along  a  spur  track  which  is  not  one  of  its  regular 
sidetracks  nor  owned  by  it,  by  delivering  to  them 
ears  of  freight  and  ears  to  be  freighted  and  shipped 
is  a  common  carrier  with  respect  to  the  use  it 
makes  of  this  track.*  However,  there  is  a  clear 
distinction  between  spurs  which  are  owned  and 
operatc»d  by  a  common  carrier  as  a  part  of  its  sys- 
tem and  under  its  public  obli^atifm  and  merely 
private  sidings.^  Thus  a  spur  railway  line  built  by 
&  Inmber  company  on  its  own  land,  forming  a  con- 
necting line  between  a  railroad  and  its  null,  some 
miles  distant,  for  the  purpose  of  transporting  its 
own  products  to  the  railroad  for  shipment,  which 
had  no  rolling  stock  except  an  engine  and  losing 
ears  and  whioh  neither  did,  nor  held  itself  out  to 
do,  earryiiu  for  the  public,  is  not  a  common  car^ 
rier."  And  railroad  tracks  connecting  ironworks 
with  the  track  of  an  interstate  railroad  on  the 
grounds  of  the  iron  company  and  engines  used 
hereon  are  mere  plant  facilities,  although  trans- 
ferred to  a  separate  company  organized  as  a  rail- 
road, and  the  latter  is  not  a  common  carrier  enti- 
tled to  share  in  the  interstate  rates  so  far  as  related 
to  the  business  of  the  iron  company.*  It  has  also 
been  held  that  the  fact  that  a  motor  oar  for  mail 
and  passengers  was  run  over  a  spur  track  belonging 
to  a  private  carrier  does  not  establish  the  fact  that 


1.  Union  Lime  Co,  v.  Chicago, 
etc.,  R.  Co..  233  U.  3.  211.  34  SCt  622, 
S8  U  ed.  924;  Hairston  v.  Danville, 
etc.  R.  Co..  208  U.  S.  598.  28  SCt  331. 
52  L.  ed.  637.  13  AnnCas  1008;  Chl- 
CMXO,  etc..  R.  Co.  V.  Morehouse,  112 
Wis.  1,  87  NW  849,  68  AmSR  918.  66 
LRA  240. 

"The  uses  for  whfch  the  track  was 
desired  are  not  the  lesa  public  be- 
cause the  motive  which  dictated  its 
loc:atlon  .  .  .  was  to  reach  a  pri- 
vate Industry."  Hairston  v.  Dan- 
ville, etc.,  R.  Co.,  supra. 

a.  Crane  R.  Co,  v.  New  Jersev 
Cent.  R.  Co.,  248  Pa.  333,  93  A  1076. 

ta]  Thxm  where  a  railroad  orig- 
inally constructed  as  a  plant  facility 
was  subsequently  chartered  under 
the  general  railroad  laws  giving  it 
the  right  of  eminent  domain,  and 
was  owned  and  operated  by  an  inde- 
pendent conrpany  having  track  con- 
nection with  other  railroads  and 
transporting  freight  for  the  public, 
it  was  a  "common  carrier,"  and  not 
a  mere  plant  facility.  Crane  R.  Co. 
V.  New  Jersey  Cent.  R.  Co.,  248  Pa. 
333.  93  A  1076. 

3.  Chicago,  etc.,  R.  Co.  v.  Porter, 
43  Minn.  527,  46  NW  76. 

4.  Harlston  v.  Danville,  etc.,  R. 
Co..  208  U.  S.  598,  28  SCt  331,  52  L. 
ed.  637.  13  AnnCaa  1008. 

6.  McCallum  v.  Minneapolis.  Rtc, 
R.  Co..  129  Minn.  121,  161  NW  974.  . 

6.  Agee  v.  I^oulaville,  etc,  R.  Co., 
M2  Ala.  344,  S7  S  680. 

T.  Union  Lime  Co.  v.  Chicago,  etc., 
■R.  Co..  23S  V.  S.  211,  34  SCt  522,  68 
ed.  924;  Straight  Creek  Coal,  etc., 
Co.  V.  Straight  Creek  Coal  Uin.  Co.. 
135  Ky.  B3«,  122  SW  842. 

8.   Taensu-  v.  Cbicavo,  etc..  R.  Co.. 


170  Fed.  240,  SB  CCA  436;  Wade  v. 
Lutcher,  etc.,  Cypi>es8  Lumber  Co., 
74  Fed.  517,  20  CCA  515,  33  LRA  265. ■ 

9.  Crane  Iron  Works  v.  U.  S.,  209 
Fed.  238. 

10.  Edgar  Lumber  Co,  v.  Cornle 
Stave  Co.,  96  Ark.  449,  130  SW  452. 

11.  Avlnger  v.  South  Carolina  R. 
Co.,  29  S.  C.  266,  277,  7  SS  493,  13 
AmSR  716. 

"Suppose,  for  Instance,  that  the 
defendant  owned  a  body  of  timber 
land  some  miles  from  Its  main  track, 
and  that  for  its  own  purposes  in 
procuring  cross-ljles,  stringers  and 
other  lumber  for  repairs.  It  should 
construct  a  track  to  said  lands  using 
Its  engines  and  cars  thereon  for  the 
transportation  of  said  lumber  to  the 
main  track,  and  for  no  other  pur- 
pose, could  it  be  claimed  that  the 
company  would  become  a  conrmon 
carrier  thereon,  and  be  bound  to  re- 
ceive and  transport  all  freljrht  that 
might  be  offered?  We  think  not. 
The  question  In  such  cases  must 
turn  on  the  object  and  purpose  of 
the  branch  constructed  and  the  road 
operated,  and  this  Is  a  question  of 
fact,  dependent  not  simply,  as  we 
have  said,  upon  the  use,  but  upon 
the  character  of  the  use."  Avlnger 
V.  South  Carolina  R.  Co.,  supra. 

la.  J^labUlty  for  violation  of  Fed- 
eral Twenty-eiglit  Hoar  IiAW  see  In- 
fra i  B97. 

13.  U.  S.  V.  Union  Stock-Yard, 
etc.,  Co..  226  U.  S.  286,  33  SCt  83,  57 
L.  ed.  226;  United  Stockyards  Co.  v. 
U.  S.,  169  Fed.  404,  94  CCA  626. 

14.  U.  S.  V.  Sioux  City  Stock 
Yards  Co..  162  Fed.  666  [aff  167  Fed. 
126.  92  CCA  5781.  See  also  supra  1 16. 

1B>   Fleming  v.  St.  Louis,  etc,  R. 


the  spur  was  operated  as  a  public  carrier  of 
freight.'"  The  question  as  to  whether  branch  lines 
were  constructed  and  were  actually  used  for  pur- 
poses of  general  transportation,  so  as  to  make  the 
operator  a  common  carrier  as  to  them,  is  a  question 
of  fact  to  be  determined  by  the  jury." 

20]  S.  OompanieB  Operating  Terminals,  Belt 
Unes,  or  Switches.^'  Terminal  companies  are  com- 
mon carriers,  when  so  made  by  the  terms  of  their 
charters,  or  where  they  hold  themselves  out  as  such 
and  constantly  act  in  that  capacity  and  are  so 
treated  by  the  great  railroad  systems  which  use 
them.^*  And  they  are  none  the  less  common  car- 
riers because  they  own  no  cars  of  their  own  and 
transport  only  the  railroad  cars  of  other  com- 
panies.** A  belt  line  switching  whole  trains  on  its 
own  line  from  a  ^ven  station  to  stock  yards  is 
also  a  common  earner.*'*  A  railroad  company  doing 
a  general  business  in  switching  cars  over  its  switch 
tracks  to  and  from  warehouses  situated  on  its 
spurs  and  switches  and  delivering  them  on  the  trans- 
fer tracks  of  other  railroad  companies  in  the  same 
town  is  a  common  carrier."  And  a  railroad  com- 
pany taking .  loaded  cars  from  its  connection  with 
another  raUroad  and  transferrii^  them  by  means 
of  a  switch  engine  over  a  portion  of  its  own  track 
to  a  spur  of  its  own  and  receiving  its  compensation 
from  the  connecting  road  acts  as  a  common  carrier 
and  is  liable  as  such  for  the  safety  of  the  goods 
transported,  no  matter  how  abort  the  distance  from 
the  place  of  receipt  to  that  of  delivery.*'  On  the 
other  hand,  it  has  been  held  that  where  a  corpora- 
tion which  is  nnder  no  legal  obligation  so  to  do 
voluntarily  contracts  to  switch  cars  over  its  tracks 
between  two  or  more  railways,  for  which  service  it 
collects  a  certain  switching  chaive  for  switching 
the  ears  loaded  or  empty,  but  charges  no  trafSo 
rates  on  the  freight  transported  or  transferred  in 
the  cars,  sncb  corporation  in  the  performance  of 
such  service  assumes  none  of  the  responsibilities  of 
a  common  carrier,  but  qjCdy  those  of  a  switchman.*' 
And  one  who  constructs  a  railroad  switch,  under 

Co.,  89  Mo,  A.  129;  Texas,  etc.,  R. 
Co.  V.  Henson,  103  Tex.  ^98,  132  SW 
118  trev  (Civ.  A.)  121  SW  1127]. 

[aj  Belt  line  railroad  oonraaiw  a 
"transportation"  oompany. — ^A  belt 
line  railway  company  having  Ave  en- 
gines and  twelve  or  fifteen  miles  of 
track,  whose  business  it  is  to  Inter- 
cept cattle  trafilo  some  distance  from 
stockyards  and  transport  the  cattle 
over  Its  own  line  to  the  yards,  for 
which  It  is  paid  by  the  railroad 
company  employing  it  so  to  do.  Is  a 
"transportation  company"  within  L. 
(1906)  c  85,  relating  to  the  venue  of 
suits  against  railroad  corporations 
and  assignees,  etc.,  operating  any 
railroad  over  whose  transportation 
lines  frelffht  Is  carried,  so  as  to  pre- 
scribe the  venue  of  suits  against 
railroads,  express,  or  transportation 
companies  where  any  damage  arises 
out  of  the  transportation  of  freight, 
and  for  damages  ca,U8ed  by  the  neg- 
ligent handling  of  live  stock  on  Its 
own  line.  Texas,  etc.,  R.  Co.  v.  Hen- 
son,  103  Tex.  698.  182  SW  118  [rev 
(Civ.  A.)  121  SW  11271. 

18.  Texarkana,  etc.,  R.  Co.  v. 
Rosebrook-Josey  Grain  Co.,  52  Tex. 
Civ.  A.  166.  114  SW  436. 

17.  Missouri  Pae.  R.  Co.  v.  Wich- 
ita Wholesale  Grocery  Co.,  55  Kan. 
625,  529,  40  P  899  (where  It  was  said: 
"A  railroad  transporting  a  passenger 
or  a  car-load  of  freight  one  mfia, 
using  a  switch-engine  for  Kotlve 
power,  is  Just  an  much  a  common 
carrier,  as  if  the  distance  were  a 
thousand  miles  by  regular  freight- 
er T>as8enger-traln  ). 

IB.  Kentucky,  etc..  Bridge  Co.  v. 
LoufsTllle.  etc,  Ry^.,  37  Ted.  667, 

*^^^"'zed   
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a  statute  authorizing  the  owner  of  a  coal  mine 
witliin  tluree  miles  of  a  railroad  to  condemn  a  right 
of  way  for  a  railroad  switch  to  get  hia  product  to 
market;  and  providing  that  the  owner  of  such  road 
shall  he,  so  far  as  they  are  applicable,  governed  by 
the  laws  relating  to  other  railroads  is  not  a  com- 
mon carrier,  in  contravention  of  a  constitutional 
provision  that  no  corporation  engaged  in  the  busi- 
ness of  common  carrier  shall  own  a  mine,  so  that  it 
can  either  ship  or  permit  to  be  shipped  by  the 
lessees  of  its  mine  all  products  thereof  free  of 
chai^." 

[$  21]  i.  Street  Bailvn^  Oompanies.  A  street 
raUway  company  which  is  ordinarily  a  carrier  of 
passengers  exclusively^  may  become  a  common  car- 
rier of  goods  by  the  practice  of  pennitting  pas- 
sengers or  others  to  put  freight  in  its  ears  to  be 
carried  for  extra  hire."^ 

[$22]  5.  Oompaaies  Owning  and  Leasing  Oaxa 
to  Railroad  Oompanias  and  Shippers.  A  company 
which  owns,  manufactures,  and  maintains  refriger- 
ator, tank,  and  box  cars  which  it  leases  to  railroad 
companies  and  shippers,  and  which  owns  and  oper- 
ates icing  stations  on  various  lines  of  railway  at 
which  stations  it  ices  and  re-ices  cars  set  by  the 
railroads  at  the  icing  plants,  but  which  has  no 
control  over  the  motor  power  or  over  the  movement 
of  the  cars  that  it  furnishes  is  not  a  common 


earner." 

[$23]  0.  Stagecoach  Lines.  A  stagecoach  line 
is  a  carrier  of  passengers  and  is  not  ordinarily  a 
common  carrier  of  goods,  but  an  established  prac- 
tice of  carrying  for  passengers  pac^ges  which  are 
not  baggage  will  subject  it  to  liability  as  a  com- 
mon carrier  with  respect  to  such  packages.*'  And 
the  practice  of  conveying  for  hire  in  a  stagecoach 
parcels  not  belonging  to  passengers  constitutes  the 
proprietors  of  the  coach  common  carriers.**  They 
may  make  themselves  such  either  by  special  con- 
tract in  a  particular  ease  or  by  th^r  general  course 
of  business." 

[^24}  D.  Express  and  Transportatioii  Oom- 
panies.  An  express  company  is  a  common  carrier 
of  the  goods  which  it  receives  and  undertakes  to 
transport.^  This  is  so  for  the  reason  that  the 
business  of  an  express  company  as  usually  con- 
ducted involves  continuous  custody  of  goods  re- 
ceived as  bailee  from  the  time  of  their  receipt  until 
their  final '  delivery,  although  the  tran^ortation 
thereof  is  to  be  effected  by  means  of  vehicles  be- 
longing to  and  controlled  by  others,  the  person 
furnishing  the  transportation  being  an  employee 
in  that  respect  of  the  express  company."  In  some 
jurisdictions  by  constitutional  or  statutory  pro- 
vision express  companies  are  declared  to  be  com- 
mon carriers;"  and  the  failure  of  such  companies 


[a]  Beuon  for  rnla. — In  respect 
to  cars  or  traffic  thus  handled  such 
corporation  can  be  regarded  only  as 
a  switchman  or  a  transfer  company; 
and  It  Is  no  more  a  common  carrier 
of  Interstate  commerce  or  traffic 
within  the  provisions  of  the  law 
than  a  city  transfer  company  which 
checks  a  passenger's  baggagre  at  the 
hotel  where  it  Is  received  and  car- 
ries it  for  an  agreed  compensation 
to  the  station  of  the  railway  over 
which  it  Is  to  be  transported  Into 
another  state.,  Kentucky,  etc..  Bridge 
Co.  V.  Louisville,  etc.,  R.  Co.,  37  Fed. 
567,  2  LRA  289. 

19.  Straight  Creek  Coal,-  etc.,  Co. 
V.  Straight  Creek  Coal  Mln.  Co..  136 
Ky.  636,  122  SW  842. 

ao.  Citizens*  St.  R.  Co.  v.  Twl- 
name.  Ill  Jnd.  687,  13  NE3  66;  Spell- 
man  V.  Lincoln  Rapid  Transit  Co.,  86 
Nebr.  890.  EB  NW  270,  38  AmSR  753, 
20  LRA  316.    See  Infra  9  10;J5. 

31.  Levi  V,  Lynn.  etc..  R.  Co.,  11 
Allen  (Mas«.)  300,  87  AmD  713. 

23.  Sills  V.  Interstate  Commerce 
Commn..  237  U.  8.  484,  S6  SCt  S46, 
69  L.  ed.  1036. 

33.  Conn. — Merwln  v.  Butler,  17 
Conn.  138. 

Miss.— Powell  V.  Hills,  30  Mlsa. 
231,  61  AmD  158. 

N.  H. — Bean  v.  Sturtevant,  8  N.  H. 
146.  28  AmD  389. 

Oh, — Jones  v.  Voorhees,  10  Oh.  146. 

Pa. — Beckman  v.  Shouae,  6  Rawle 
179.  28  AmD  663. 

S.  C. — Pelxotti  V.  McLaughlin,  82 
S.  C.  L.  468.  47  AmD  663. 

[a]  VrlBW  faole  proprietors  of  a 
BtagecoMh  used  for  carrying  passen- 

Kra,  mall,  and  baggage  are  not  to 
considered  common  carriers  as  to 
articles  not  strictlr  within  their  line 
of  business  In  the  technical  sense  of 
that  term.  Powell  v.  Hills,  80  Hiss. 
231,  84  AmD  158. 

M.   Dwlght  V.  Bnwster,  18  Mass. 
60,  II  AmD  133. 
Oacrrbur  monej  anA  TSlnaUsa  see 

'"SSI^  Vowell  V.  Hills,  80  KlBB.  831. 
64  AmD  168. 

36.  U.  8. — Kentucky  Bank  v. 
Adams  Express  Co.,  93  U.  S.  174,  23 
L.  ed.  872;  Burllngame  v,  Adams  Ex- 
press Co.,  171  Fed.  902;  Piatt  V.  Le 
Cocq,  150  Fed.  391  [rev  on  other 
grounds  IBS  Fed.  723,  85  CCA  621,  15 
LRANS  558]:  Pacific  Express  Co.  v. 
Seibert.  44  Fed.   310;  Southern  Ex- 


press Co.  V.  St,  Louis,  etc.,  R.  Co.,  10 
Fed.  210,  869,  3  McCrary  147. 

Ala. — Southern  Express  Co.  v. 
Ramey,  164  Ala.  206,  61  S  314;  South- 
ern Express  Co.  v.  Hess,  63  Ala,  19; 
Southern  Express  Co.  v.  Crook,  44 
Ala.  468,  4  AmR  140. 

Colo. — Colorado,  etc.,  R.  Co.  v. 
State  R.  Comn-n.,  54  Colo.  64,  129  P 

eoc. 

D.  C. — Gait  v.  Adams  Express  Co., 
11  D.  C.  124,  48  AmR  742. 

Ga. — Southern  Express  Co,  v.  Rose 
Co..  124  Ga.  581.  53  SE  185,  6  LRANS 
619;  Southern  Express  Co,  v.  Newby, 
36  Ga.  635,  91  AmD  783. 

111.— -Gulliver  v.  Adams  EIx  press 
Co..  38  111.  603;  Baldwin  v.  American 
Express  Co..  28  111.  197,  74  AmD  190. 

Ind. — American  Express  Co,  v. 
Hockett.  30  Ind.  250.  95  AmD  691. 

Iowa. — McMillan  v.  American  Ex- 
press Co.,  123  Iowa  236,  98  NW  629. 

Mass. — Buckland  v.  Adams  Express 
Co.,  97  HasB,  124,  93  AmD  68;  Lowell 
Wire  Fence  Co.  v.  Sargent,  8  Allen 
189. 

Hinn.— CJirlstenson  v,  American 
Express  Co.,  16  Minn.  270,  2  AmR 
122. 

Mo, — ^Downa  v.  Pacific  Elxpress  Co., 
135  Mo.  A.  880.  116  SW  9:  KIrby  t. 
Adams  Express  Co.,  2  Ho.  A.  389. 

Mont. — Butte,  etc.,  R.  Co.  v.  Mon- 
tana Union  R.  Co.,  16  Mont.  604,  41 
P  232,  60  AmSR  508,  31  LRA  298. 

N.  I. — ^BAger  v.  Dlnsmore,  61  N. 
T.  166,  10  AmR  676;  Sweet  v.  Bar- 
ney. 23  N.  Y.  S36;  Sherman  v.  Wells, 
28  Barb.  403;  Haslam  v.  Adams  Ex- 
press Co..  19  N.  Y.  Super.  235;  Read 
v.  Spaulding,  18  N.  T.  Super.  895 
raff  30  N.  T.  6801;  Rlchanls  v.  West- 
cott,  IB  N,  T.  Super.  589  (city  ex- 
prea.sman):  Tjandsfoers  V.  Dinsmore, 
4  Daly  490;  Place  v.  union  Express 
Co..  2  Hilt,  19.  See  also  Russell  v. 
Livingston,  19  Barb.  346  [rev  on 
other  grounds  16  N.  T.  515]. 

N.  c. — Alsop  V.  Southern  Express 
Co..  104  N.  C.  278,  10  SE  297,  6  LRA 
271. 

Oh. — U.  S.  Express  Co.  v.  Baok- 
man,  28  Oh.  St.  144, 

Pa. — Verner  v,  Sweitser,  32  Pa. 
208. 

S.  C. — Stadhecker  v.  Combs,  43  8. 

C,  L.  193. 

Tenn. — Southern  Express  Co.  v. 
Glenn,  16  Lea  472.  1  SW  102;  South- 
ern Express  Co.  v,  Womack,  1  Heisk. 
256. 


Va. — Southern  Express  Co,  v.  Mc- 
Veigh, 20  Gratt.  161  Va.)  264. 

W.  Va. — Hutchinson  v,  U.  8.  Ex- 
press Co..  63  W.  Va.  128.  69  SE  949. 
14  LRANS  393  and  note. 

Wis. — Boehrer  v.  Juergens,  etc., 
Co..  133  Wis.  426,  113  NW  656. 

Can. — Culver  v.  Lester,  21  Can 
LTOccNotes  295. 

Que. — Dominion  Express  Co.  v, 
Rutenberg.  18  Que.  K.  B.  60. 

[a]  JL  joint  stock  Msoelatio&  or- 
gflAlxed  to  do  aa  express  business  is 
a  common  carrier.  U.  S.  v.  Adams 
Express  Co..  229  U.  S.  381,  83  SCt 
878,  37  L.  ed.  1237. 

[b]  An  •zprssammn  Uoensed 
QiLder  a  bT-law  of  the  polio*  eonuola- 
sloners  or  %  oUj  in  carrying  goods 
for  hire  is  a  common  carrier  ana  lia- 
ble as  such.  Culver  v.  Lester,  21 
CanLTOccNotoa  295. 

37.  See  cases  supra  note  26. 

[a]  A  furtlier  reason  "for  rlglOlr 
applying  to  express  companies  tlis 
law  of  common  carriers  (1)  is  their 
profession  and  representation  of  su- 
periority over  other  carriers  In  re- 
."ipect  to  facilities,  whereby  they 
obtain  both  preference  and  higher 
compensation.  They  claim  to  nave 
specialized  and  limited  their  busi- 
ness, and  80  enabled  themselves  to 
bestow  upon  property  Intrusted  to 
them  a  degree  of  care  that  a  general 
carrier  cannot  give,  and  to  have  em- 
ployed agents  and  Instrumentalities 
of  peculiar  and  superior  fitness  for 
handling  certain  classes  of  commer- 
cial articles  In  transportation,  so 
that,  on  the  whole,  they  excel  in  re- 
spect to  safety  and  economy  of  time." 
Hutchinson  v.  U,  8.  Express  Co..  63 
W.  Vb.  128,  132,  59  SE  949.  14  LRA 
NS  898.  (2)  "These  temptations  may 
induce  the  public  to  employ  them  at 
an  Increasea  rate  and  they  have  no 
reason  to  complain  of  an  exact  appli- 
cation of  the  rule  of  law  which  en- 
forces the  responsibility  which  they 
voluntarily  assume."  StadheoKer  v. 
Combs,  43  S.  C,  L.  198,  199. 

38.  U.  S. — U.  S.  V.  Adams  Express 
Co..  229  U.  S.  881,  88  SCt  878.  67  L. 
ed.  1237;  U.  S,  v.  American  Express 
Co..  199  Fed.  321, 

Colo. — Colorado,  etc..  R,  Co.  v. 
State  R.  Commn..  64  Coto.  64,  129  P 
B06. 

Ind. — American     Express    Co.  v. 
Hockett,  SO  Ind.  260,  96  AmD  691. 
Iowa. — McMillan  v.  American  Ex- 
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to  comply  with  the  provision  of  the  act  will  not 
relieve  them  from  responsibility.''^  The  name  or 
style  under  which  they  assume  to  carry  on  their 
business  is  immaterial  when  their  real  business  is 
that  of  a  common  carrier.^"  They  cannot  evade 
their  common-law  liabilities  by  calling  themselves 
"express  forwarders"  or  by  attempting  to  appear 
as  agents  only.^^  Likewise  so-called  transportation 
or  dispatch  eompauies  or  fast  freight  lines  not  own- 
ing or  coutrolling  any  means  of  conveyance  which 
contract  for  through  transportation  of  goods  in 
cars  which  are  taken  on  various  lines  of  road  to 
the  destination  of  the  goods  are  common  carriers 
and  the  carriers  employed  bv  such  a  company  arc 
its  agents." 

25]  £.  Oaitmen,  Draymen.  Trackmen,  Light- 
ermen, £tc.  Persons  who  engage  in  the  business 
of  draymen,  carters,  truckmen,  wagoners,  or  public 
moving  van  companies  for  the  transportation  of 
goods  and  merchandise,  and  who  hold  themselves 
out  as  willing  to  serve,  all  who  apply  and  pay 


their  charges,  are  common  carriers  in  respect 
to  the  carriage  of  such  goods  and  merchandise 
as  they  make  a  business  of  carrying,"  and 
it  is  immaterial  what  mode  of  transportation 
is  employe<L^*  or  that  there  is  no  regular  tariff 
of  charges.  It  has  been  held  that  the  proprietor 
of  a  line  of  taxieabs,  omnibuses,  and  baggage 
wagons  is  a  common  carrier  as  to  baggage  received 
for  transportation."  Similarly  lightermen  and 
hoymen  may  be  common  carriers.'*  But  persons 
of  this  character  who  do  not  hold  themselves  out 
as  willing  to  carry  goods  for  the  public  are  not 
common  carriers."^  Thus  where  the  carriage  is 
in  pursuance  of  a  special  contract  to  serve  one 
person  only,  the  employment  being  therefore  pri- 
vate and  not  public,  the  person  so  employed  is 
not  liable  as  common  carrier  for  the  goods  trans- 
ported.*'* And  it  would  seem  clear  that  a  single 
isolated  undertaking  to  carry  by  one  who  is  not 
shown  to  be  ready  to  carry  for  anyone  offering 
to  employ  him,  but  who  was  merely  employed  for 


press  Co.,  123  Iowa  23G,  98  NW  629. 

Mont. — Butte,  etc.,  K,  Co.  v.  Mon- 
tana Union  li.  Co.,  16  Mont.  504,  41 
P  232.  50  AmSR  608.  31  L.RA  298. 

Va. — Southern  Express  Co.  v. 
Keeler,  109  Va.  459,  64  SU  38;  Shan- 
non V.  Chesa]>eake,  etc.,  R.  Co.,  104 
Va.  645,  62  SK  376. 

as.  U.  S.  Kxpresa  Co.  v.  Rush,  24 
Ind.  403. 

30.  Kentucky  Bank  v.  Adams  Ex- 
presa  Co..  S3  U.  S.  174,  23  L.  ed.  872; 
and  cases  Infra  note  31. 

31.  Kentucky  Bank  v.  Adams 
presa  Co.,  93  U.  S.  174,  23  U  ed.  872; 
Buckland  v.  Adams  Kxpress  Co.,  97 
Mass.  124,  93  AmU  68;  Kussell  v. 
Livingston,  19  Barb.  346  [rev  on 
other  grounds  16  N.  Y.  515];  Read  v. 
Spaulding,  18  N.  Y.  Super.  896  [alt 
30  N.  Y.  630.  86  AmD  426];  Place  v. 
U.  S.  Kxpress  Co.,  2  Hilt.  (N.  Y.) 
213:  U.  S.  Express  Co.  v.  Backman, 
2S  Oh.  St.  144.  But  see  HersHeld  v. 
Adama,  19  Barb.  (N.  Y.)  577  (hold- 
ing that  Individuals  engaged  tn  the 
express  business,  that  Is,  In  forward- 
ing goods  and  packages  from  place 
to  place  for  hire.  In  vessels  and  con- 
veyances owned  by  others,  are  not 
common  carriers  and  are  not  liable 
S3  such). 

"The  real  nature  of  the  occupation 
and  of  the  legal  duties  and  obliga- 
tions which  it  imposes  on  them  Is  to 
be  ascertained  from  a  consideration 
of  the  kind  of  service  which  they 
hold  themselves  out  to  the  public  as 
readr  to  render  to  those  who  may 
have  occasion  ito  employ  them. 
Buckland  v.  Adams  ESxpress  Co.,  B7 
Majts.  124,  123,  93  AmD  68. 

38.  Colo. —  Merchants'  Dispatch, 
etc..  Co.  V.  Cornforth,  S  Colo.  280,  26 
AmR  767. 

111. — Merchants'  Despatch  Transp. 
Co.  V.  Joesting.  89  IlL  162;  Mer- 
tdiants'  Despatch  Transp.  Co.  v.  Ley- 
Bor,  89  111.  43;  Merchants'  Despatch 
Transp.  Co.  v.  Bolles,  80  111.  473. 

Iowa.— -Bancroft  v.  Merchants' 
Despatch  Transp.  Co.,  47  Iowa  262, 
29  AmR  482;  Wilde  v.  Merchants" 
Despatch  Transp.  Co.,  47  Iowa  247. 
29  AmR  479;  Stewart  v.  Merchants' 
Despatch  Transp.  Co.,  47  Iowa  229, 
29  AmR  476;  Robinson  v.  Merchants" 
Despatch  Transp.  Co..  4B  Iowa  470. 

N,  Y. — Read  v.  Spaulding,  18  N.  Y. 
Super.  395  [aft  30  N.  Y.  eU.  86  AmD 
426];  Mercantile  Mut.  Ins.  Co.  V. 
Chaae.  1  E.  D.  Smith  115. 

Tenn. — Merchants'  Dispatch  Transp. 
Co.  V.  Bloch,  86  Tenn.  392,  6  SW  881, 
6  AmSR  847. 

"In  very  many  cases  It  ha.si  been 
expressly  adjudged  to  be  a  common 
carrier,  and  In  others,  Buoh  has  been 
assumed  to  be  Its  character  without 
a.  dlscu.sslon  of  the  question."  ^ler- 
chants'  Dispatch  Transp.  Co.  v.  Bloch, 
86  Tenn.  392,  6  SW  881,  6  AmSR  847. 

33.  Merchants'  Dispatch  Transp. 
Co.  V.  Bloch.  86  Tenn.  392,  6  SW  881, 


6  AmSR  847. 

34.  Ark.— Arkadelphia  Milling  Co. 
V.  Smoker  Merchandise  Co.,  100  Ark. 
37,  139  SW  680. 

Colo. — Schliws  T.  Wood,  11  Colo. 
287,  17  P  DIO. 

Del. — McHenry  v.  Philadelphia,  etc., 
R.  Co..  4  Del.  448. 

Ga. — Savannah,  etc.,  R.  Co.  v.  Com- 
mercial Guano  Co.,  108  Ga.  690,  30 
Blii  656;  Fish  v.  Chapman,  2  Ga.  349, 
46  AmD  393. 

111. — Johnson  Express  Co.  v.  Chi- 
cago, 136  111.  A.  368;  Hastings  Ex- 
press Co.  V.  Chicago,  135  111.  A.  268. 

Ind.— Powers  v.  Davenport,  7 
Blackf.  497,  43  AmD  100. 

Ky. — Caye  v.  Pool.  108  Ky.  124.  55 
SW  887,  21  KyL  1600,  94  AmSR  348, 
49  LRA  251;  Farley  v.  Lavary,  107 
Ky.  523,  54  SW  840,  21  KyL  1252,  47 
DRA  383;  Robertson  v.  Kennedy,  2 
Dana  430.  26  AmD  466. 

Mass. — Ourley  v,  Armstead.  148 
Mass.  267,  19  NK  389,  12  AmSR  556, 
2  LRA  80. 

Mich. — Lawson  v.  Judge  Recorders 
Ct.,  175  Mich.  375.  376.  141  NW  623, 
46  LRANS  1152  £clt  Cyc]. 

Miss. — Harrison  v.  Roy,  39  Miss. 
396. 

Mo. — Collier  T.  Ltannn,  etc..  Stor- 
age, etc.,  Co.,  147  Mo.  A.  700,  127  SW 
436  (moving  van  company.  Disap- 
proving dictum  to  the  contrary  in 
Jaminet  v.  American  Storage,  etc., 
Co..  109  Ho.  A.  257.  84  SW  128). 

N.  Y. — Jackson  Architectural  Iron 
Works  V.  Hurlbut,  168  N.  Y.  34,  62 
NE  6G5,  70  AmSR  432;  Montlerea  v. 
Vannl,  17  Misc.  672,  40  NYS  1145; 
Heyman  v.  Stryker,  116  NYS  638; 
Robinson  v.  Cornish,  13  NYS  677. 

N.  C— Herring  v.  Utley.  63  N.  C. 
270 

Pa. — Verner  v.  Sweltzer,  32  Pa.  208; 
Lecky  v.  McDermott,  8  Serg.  &  R. 
500.  And  see  (Jordon  v.  Hutchinson. 
1  Watts  &  S.  285.  37  AmD  461. 

S.  C. — Campbell  v.  Morse,  16  S.  C. 
L.  468. 

Tex. — Haynie  v.  Baylor.  18  Tex. 
498;  Chevalllcr  v.  Straham,  2  Tex. 
116.  47  AmD  639  and  note. 

Utah. — Benson  v.  Oregon  Short 
Uine  R.  Co.,  35  Utah  241,  247.  99  P 
1072.  136  AmSR  1052,  19  AnnCaa  803 
[cit  CycT. 

Eng. — ^Electric  Supply  Stores  v. 
Qaywood.  100  L.  T.  Rep.  N.  S.  855 
(recognizing  the  rule). 

Can. — Cun^er  v.  Lester,  37  CanLJ 
421. 

3fi.  Arliadeli»hl!i  Mtllhig  Co.  v. 
Smoker  Merchandise  Co.,  ICIO  Ark.  37, 
139  SW  G80. 

fa]  Drars- — Persons  who  are  en- 
gaged in  the  buslne.ss  of  transport- 
ing goods  from  place  to  placp  in  a 
city,  In  drays  or  transfer  wagons, 
may  be  common  carriers.  Arkadel- 
phia Milling  Co.  V.  Smoker  Merr-han- 
diae  Co.,  100  Ark.  37.  139  SW  680. 

36.   Jackson    Architectural  Iron 


Works  v.  Hurlbut.  158  N.  Y.  34,  62 
NE  666,  70  AmSR  432. 

37.  Ga. — Dibble  v.  Brown,  12  Oa, 
217.  56  AmD  460. 

111. — Parmelee  v.  LowltK,  74  111.  116, 
24  AmR  276;  Parmelee  v.  McNulty, 
19  111.  56«. 

N.  M.— «ellgman  v.  Armljo.  1  N.  H. 
459. 

N.  Y. — Cole  V.  Goodwin,  19  Wend. 
861,  32  AmD  470:  Hollister  v.  Nowlen, 
19  Wend.  234,  32  AmD  466. 

Oh. — Jones  v.  Voorhees,  10  Oh.  145. 

Pa. — Beckman  v.  Shouae,  G  Rawle 
179,  28  AmD  663. 

W.  Va. — Brown  Shoe  Co.  v.  Hardin. 
87  8B  1014. 

[aj  An  owner  of  a  wagon  tiala 
who,  without  any  special  agreement, 
sends  his  train  to  transport  goods 
for  reward  for  all  who  may  employ 
him,  and  undertakes  to  carry  the 
goods  of  a  particular  owner,  as-sumes, 
with  respect  to  such  goods,  the 
duties  and  liabilities  of  a  common 
carrier.  Sellgman  v.  ArmlJo.  1  N,  M. 
459. 

38.  Fish  V.  Chapman,  2  Ga.  349, 
46  AmD  393;  Liver  Alkali  Co.  v. 
Johnson,  L.  R.  9  Exch.  338;  Ingate 
V.  Christie.  3  C.  &  K.  61;  Trent,  etc., 
Nav.  Co.  V.  Wood.  4  Dougl.  2S7.  26 
ECL  479.  99  Reprint  881;  Maving  v. 
Todd.  1  Stark.  72.  2  ECL  37;  Dale  v. 
Hall,  Wlla.  C.  P.  281.  95  Reprint  619. 

Cirziers  hy  water  generally  see 
Shipping  [36  Cyc  203]. 

39.  Electric  Supply  Stores  v.  Gay- 
wood,  100  L.  T.  Rep.  N.  S.  855. 

[a]  A  carman  and  fomltore  re- 
mover who  is  prepared  to  enter  Into 
contracts  for  the  carrying  and  re- 
moval of  furniture,  but  who  does  not 
hold  himself  out  to  carry  furniture 
for  anybody  who  may  bring  It  to 
him  on  any  reasonable  terms  that 
may  be  offered  Is  not  a  common  car- 
rier and  has  no  Hen  for  his  charges 
on  goods  he  has  carried  or  removed 
for  a  third  party  a»inst  the  true 
owner  of  the  goods.  Blectrlc  Supply 
Stores  v.  Gaywood,  100  L.  T.  Rep.  N. 
S.  856. 

{b]  A  lighter  hired  exolnalTelr 
to  oonTer  the  goods  of  one  person  to 

a  particular  place  for  an  agreed  com- 
pensation is  not  a  "common  carrier" 
with  respect  to  such  goods,  but  a 
"private  carrier."'  and  liable  only  aa 
a  bailee  for  hire.  The  Wlldenfela, 
161  Fed.  864.  866.  89  CCA  58  [cer- 
tiorari den  215  U.  S.  697,  30  BCt  399, 
54  L.  ed.  342], 

fc]  QaesUon  for  Jnry. — Whether 
persons  or  companies  engaged  in  this 
line  of  business  have  held  them- 
selves out  to  the  public  in  such 
manner  as  to  make  them  liable  as 
common  carriers  has  been  held  a 
question  for  the  jury.  Schloss  v. 
Wood,  II  Colo.  287.  17  P  910. 

40.  Paucher  v.  Wilson,  68  N.  H. 
338,  88  A  1002,  8&  l.RA.iily^  I  ^ 
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the  special  trip,  would  not  make  him  liable  as  a 
common  carrier."  So  where  one  as  warehouse- 
man undertakes  to  receive  property  for  storage  and 
to  return  it,  the  transportation  being  merely  inci- 
dental to  the  business  of  warehouseman,  he  does 
not  become  liable  as  common  carrier.^^ 

26]  F.  Transfer  Oompanies.  Transfer 
companies  engaged  in  the  business  of  transfer- 
ring baggage  or  freight  to  or  from  railroad  or 
steamship  depots,  or  between  different  parts  of 
towns  or  cities,  are  common  carriers  and  subject 
to  liability  as  such.*' 

[$  27]  G.  Forwarding  Agents.  A  mere  for- 
warding agent"  who  does  not  receive  goods  into 
his  custody,  but,  as  agent  for  the  shipper,  merely 
contracts  for  their  transportation  by  carriers,  and 
who  has  no  interest  in  the  freight  but  receives 
compensation  from  the  shipper  as  his  agent,  is 
not  a  common  carrier,  and  he  is  liable  only  for 
want  of  ordinary  care.'**  He  is  not  an  insurer  of 
the  safety  of  the  goods  during  transportation,  or 
before,  but  is  liable  only  for  his  own  negligence 
or  that  of  his  agents.'**  But  an  alleged  forward- 
ing agent  who  receives  goods  for  transit,  issues 
bills  of  lading,  makes  contracts  in  his  own  name 
with  a  railroad  company  for  carriage,  is,  as  to  a 
person  with  whom  he  contracts  for  the  delivery  of 
goods,  a  common  carrier  and  liable  as  such.^^  He 
is  also  a  common  carrier  where  he  hauls  the  goods 
in  his  own  vehicles  to  a  railroad,  and  tlie  goods 
are  to  be  delivered  to  his  agents  at  the  place  of 
destination,  to  be  delivered  by  them  finally  to  the 
consignee,**  or  where  he  undertakes  to  transport 


merchandise  and  delivers  it  to  a  carrier,  paying 
the  freight  and  providing  for  reimbursement  by 
draft  attached  to  the  bill  of  lading.*"  And  where 
a  carrier  undertakes  to  transport  goods  to  their 
destination,  deliver  them  to  a  purchaser,  and  re- 
turn the  purchase  money  received  to  the  consignor, 
it  is  a  carrier  as  to  the  transportation  of  the  goods 
and  an  agent  as  to  the  sale,  and  a  carrier  again  as 
to  the  money  while  transporting  it  to  such  con- 
signor; and  for  loss  of  the  money  it  is  therefore 
liable,  not  only  in  case  of  negligence,  hut  also 
under  the  same  conditions  that  would  charge  lia- 
bility on  a  carrier;"  but  with  reference  to  cus- 
tody of  goods  at  destination,  it  may  be  bailee  only." 

Oonnecting  carrier  not  a  forwarder.  Where, 
however,  the  goods  are  received  by  a  carrier  for 
transportation  and  delivery  to  a  connecting  car- 
rier, the  first  carrier  is  not  a  mere  forwarding 
agent."* 

[$28]    H.    TogtKMhtfl,  Special  Trains,  Etc 

Since  the  motive  power  in  connection  with  the 
transportation  of  goods  may  be  furnished  by  others 
who  have  no  custody  of  the  goods,  and  who  there- 
fore, not  being  bailees,  are  not  common  carriers, 
the  weight  of  authority  is  to  the  eltect  that  owners 
of  tugboats  are  not  common  carriers  of  the  goods 
on  vessels  which  they  tow."  So  a  railroad  com- 
pany which  furnishes  men  and  motive  power  for 
the  transportation  of  special  trains,  such  as  a' 
circus  train,  belonging  to  the  person  for  whom  the 
service  is  rendered,  is  not  a  common  carrier  with 
reference  to  the  property  transported  on  such 
train,"  although  it  has  been  held  otherwise  in  a 


41.  Fish  V.  Chapman,  2  Ga.  349, 
46  AmD  393  [appr  Nugent  v.  Smith, 
1  C.  P.  D.  19j.  See  also  Allen  v. 
Sackrfder.  37  N.  Y.  341;  Fish  v. 
Olark,  2  Lajis.  176  [aff  49  N.  T.  122], 
But  see  Gordon  v,  Hutchinson,  1 
Watts  &  S.  (Pa.)  28B,  37  AmD  4G4 
(where  it  was  held  that  a  wagoner 
who  at  hts  own  request  undertakes 
to  carry  goods  for  another  for  hire 
is  a  common  carrier,  whether  the 
transportation  of  goods  is  hia  prin- 
cipal and  direct  business  or  a  mere 
occasional  employment  incidental  to 
his  business  as  a  farmer,  or  one 
following  a  similar  occupation). 
However,  the  force  of  this  decision 
(Gordon  v.  Hutchinson,  supra)  is 
weakened  by  a  later  decision  (Stein- 
man  V.  Wllklns,  7  Watts  &  S.  (l^^.) 
466.  42  AmD  254,  where  it  was  held 
that  such  a  wagoner  was  not  a  com- 
mon carrier  to  the  extent  of  render- 
ing him  liable  for  refusal  to  carry); 
and  the  later  dffoision  must  he  re- 
garded as  ovftTTuling  the  previous 
Pennsylvania  decision,  since  there  is 
no  way  of  figuring  out  how  a  party 
can  be  a  common  carrier  for  one  pur- 
pose and  a  private  carrier  for  an- 
other. 

43.  Armfleld  v,  Humphrey,  12  111. 
A.  90;  Thompson  v.  New  York  Stor- 
age Co..  97  Mo.  A.  18B.  70  SW  938. 

43.  Ark. — Arkadephla  Milling  Co. 
V.  Smoker  MerchanalBe  Co.,  lOtTArlt. 
37,  139  SW  680. 

La.. — Da  Ponte  v.  New  Orleans 
Transfer  Co.,  42  La.  Ann.  696.  7  S 
608. 

Mich. — Baker  v.  Maher,  How.  N.  P. 
39. 

Mo. — Model  Clothing  Co.  v.  Colum- 
bia Transfer  Co.,  158  Mo.  A.  481,  139 
SW  242. 

N.  Y.— Richards  V.  Westcott,  15  N. 
Y,  Super.  689. 
Pa, — Vemer  v.   Sweltier,   32  Pa. 

208. 

Wa.'ih. — Kettenhofen  v.  Globe 
Transfer,  etc.,  Co..  70  Wash.  646.  127 
P  295.  42  LRANS  902,  AnnCaal914B 
771)  and  note, 

[a]  Hot  a  ooimeotliiff  oarriar. — A 
transfer  company  transferring  from 


one  connecting  line  to  another,  or 
from  the  depot  of  the  last  of  several 
connecting  carriers  to  th©  consignee, 
is  not  a  connecting  carrier,  but 
merely  an  agent  of  one  of  the  con- 
necting lines  or  of  the  consignee. 
Nanson  v.  Jacobs,  12  Mo.  A.  125  [aft 
93  Mo.  331,  6  SW  246,  3  AmSR  531]. 

44.  [a]  Definition  UA  aatnm. — 
"Forwarding  merchant"  or  "for- 
warder" are  defined  In  the  Century 
Dictionary  as  meaning:  "Sppclftcally 
in  the  United  States,  one  who  ships 
or  sends  forward  goods  for  others  to 
their  destination  by  the  Instrumen- 
tality of  third  persons.  .  .  .  Neither 
a  consignor  snipping  goods,  nor  a 
carrier  engaged  fn  transporting  them 
Is  a  forwarder.  The  name  Is  applied 
strictly  to  one  who  undertakes  to  see 
the  goods  of  another  put  In  the  way 
of  transportation  without  himself  in- 
curring the  liability  of  a  carrier  to 
deliver  them."  In  re  Emerson.  199 
Fed.  95.  98.  117  CCA  635;  In  re  Emer- 
son. 199  Fed.  99,  117  CCA  639. 

45.  Cal. — Hooper  v.  WellB,  27  Cal. 
11.  85  AmD  211. 

Colo. — Schloss  V.  Wood,  11  Colo. 
287.  17  P  910. 

Mass. — Denny  v.  New  York  Cent. 
R.  Co.,  13  Gray  481.  74  AmD  645. 

Minn.— Chrlatenson  v.  American 
Express  Co.,  15  Minn.  270,  2  AmR 
122. 

Mo. — Holtzclaw  V,  Duff,  27  Mo. 
392;  Weaver  v.  Southern  R.  Co.,  135 
Mo.  A.  210.  115  SW  600. 

N.  Y. — Stannard  v.  Prince.  64  N.  Y. 
300;  Wade  v.  Wheeler,  3  Lans.  201 
[off  47  N.  Y.  658  mem];  Teali  v. 
Sears,  9  Barb.  317;  Place  v.  Union 
Express  Co.,  2  Hilt.  19 :  Brown  v. 
Denlson,  2  Wend.  593;  Ackley  v.  Kel- 
logg. 8  Cow,  223;  Piatt  v.  Hebbard. 
7  Cow.  497;  Roberts  v.  Turner,  12 
Johns.  232.  7  AmD  311  and  notf. 

S.  C. — Maybin  v.  South  Carolina  R. 
Co..  42  S.  C.  L.  240.  64  AmD  753. 

46.  Hooper  v.  Wells,  27  Cal.  11.  85 
AmD  211 ;  Chrlatenson  v.  American 
Express  Co.,  15  Minn.  270,  2  AmR 
122;  Roberta  v.  Turner,  12  Johns. 
(N.  Y.)  232,  7  AmD  311. 

47.  Ingram  v,  American  Forward- 


ing Co.,  162  111.  A.  476;  Mercantila 
Mut.  Ins.  Co.  v.  Cniase.  1  E.  D.  Smith 
(N.  Y.)  116  (both  cases  recognizing 
the  rule).  See  also  Bare  v.  American 
Forwarding  Co.,  146  111.  A.  388  [aJf 
242  111.  298.  89  NB  1021]. 

48.  Blaklston  v.  Davles,  42  Pa, 
Super.  390. 

49.  Judson  Freight  Forwarding 
Co.  V.  Delaware,  etc.,  R.  Co.,  163  111. 
A.  22. 

50.  Kemp  v.  Coughtry,  11  Johns. 
(N.  Y.)  107;  Harrington  v.  McShane, 
2  Watts  (Pa.)  443,  27  AmD  321. 

61.  Williams  v.  O'Danlela.  35  Tex. 
542.  See  Bare  v.  American  Forward- 
ing Co..  146  111.  A.  388  [aff  242  111. 
298,  89  NE  1021]  (recognialng  the 
rule).    See  also  Infra  I  325. 

53.  Buckland  v.  Adams  Express 
Co.,  97  Mass,  124,  93  AmD  68;  Sim- 
mons v.  Law,  4  Abb.  Dec.  <N.  T.) 
241,  3  Keyes  217;  Teall  v.  Sears.  9 
Barb.  (N.  Y.)  317:  Read  v.  Snaulding, 
18  N,  Y.  Suner.  395  raff  80  N.  Y.  630, 
86  AmD  4263;  Poutifex  v.  Hartley, 
62  L.  J.  Q.  B.  196. 

63.    See  Towage  [38  Cyc  5531. 
Oanrlen   "bj  water  generallr  see 
Shipping  [36  Cyc  203]. 

54.  U.  S. — Sager  v.  Northern  Pac. 
R.  Co.,  166  Fed.  52S;  Wilson  v.  Atlan- 
tic Coast  Line  R.  Co..  129  Fed.  774 
[aff  13S  Fed.  1022  mem,  66  CCA 
4861;  Chicago,  etc.,  R.  Co.  v.  Wal- 
lace, 66  Fed.  BOS,  14  CCA  257,  80  LRA 
161. 

Ind. — Cleveland,  etc.,  R.  Co.  v. 
Henry.  170  Ind.  94,  83  NT^  710. 

Mass. — Robertson  v.  Old  Colony  R. 
Co..  1E6  Mass.  626,  31  NE  650,  32 
AmSR  482. 

Mich. — Coup  V.  Wabash,  etc.,  R. 
Co.,  66  Mich.  111.  22  NW  216,  56  AmR 
374. 

Vt. — Kimball  v.  Rutland,  etc.,  R. 
Co.,  26  Vt.  247,  62  AmD  667. 

[a]  The  rule  reata  on  the  prtneiple 

that  such  loaded  cars  or  vehicles  are 
not  such  goods  as  railroads  hold 
themselves  out  to  carry,  nor  |n  re- 
spect to  which  they  assume  a  public 
duty  to  serve  all  alike  who  apply  for 
carriage,  and  such  cars  being  a  class 
of  property  they  do  not  profess  to 


For  later  ouai^  dcrelopmMito  and  tbaafm  in  the  law  see  cumulative  Annotations,  Mate  title,  pagaatid  note  niunber. 
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case  where  cars  of  the  person  for  whom  the  service 
was  being  rendered  were  injured  while  the  train 
in  which  they  were  being  hauled  was  under  the 
control  of  the  condnetor  as  agent  of  the  railroad 
company,  and  were  injured  in  the  operation  of  the 
road."  The  mere  fact  that  the  car  in  which  the 
property  is  being  transported  belongs  to  the  owner 
of  the  property  will  not  relieve  the  railroad  com- 
pany from  the  ordinary  liability  of  a  carrier.""  If 
a  railroad  company  hires  or  charters  cars  to  anyone 
absolutely,  it  has  been  held  that  the  hirer  cannot 
look  to  the  company  for  damages  in  ease  of  injury 
to  his  property;"  his*remedy  for  injuries  must  be 
on  the  contract  of  hirej  and  on  the  implied  under- 
taking of  the  eompany  that  the  faired  cars  are  sub- 
stantial and  will  be  duly  carried  to  their  point  of 
destination.^ 

[$29]  I.  Wharfingers.  WharAn^s  who  carry 
goods  from  their  wharves  for  their  wharf  cus- 
tomers but  not  for  strangers,  except  imder  special 
circumstances,  are  not  common  carrieTS." 

[%  30]    J.    Operator  of  "Inclines."    One  who 
operates  an  incline  for  hire  and  undertakes  to ' 
carry  the  cargoes  of  all  vessels  plying  a  river  up 
the  incline  to  the  cars  of  a  railroad  company  is 
a  common  carrier."* 

[$  31]  E.  Irrigation  Companies.  An  irriga- 
tion company  employed  for  supplying  water  for 
irrigation  purposes  is  not  a  common  carrier,  and 
no  liability  on  its  part  can  exist  on  the  theory  that 
it  is  under  the  same  obligation  as  a  common  car- 
rier in  regard  to  the  water  it  undertakes  to  supply." 

[$32]  L.  Oil  Companies  Operating  Pipe  Unes. 
An  oil  company  operating  a  pipe  line  for  the  sole 
purpose  of  drawing  oil  from  its  own  wells  to  its 
own  refinery  is  not  a  common  carrier  within  the 
statute  extending  the  operation  of  the  Interstate 
Commerce  Act  to  any  persons  or  corporations  en- 
gaged in  the  transportation  of  oil  or  gas  by  pipe 
lines  and  declaring  that  they  shall  be  considered 
common  carriers  within  the  meaning  of  the  act.''' 

carry,  and  tho  drawing  of  which  ia 
inconsistent  with  their  Duslness,  they 
are  therefore  exempt  from  all  bubllc 
duty  to  haul  tbem.  Cleveland,  etc., 
R.  Co.  V.  Henry,  170  Ind,  94,  83  NE 
710. 

66.  Mallory  v.  Tioga  R.  Co.,  39 
Barb.  <N.  T.)  488  [aff  3  Abb.  Dec. 
139,  3  Keyes  364,  1  Transcr.  A.  203. 
36  HowPr  202]. 

56.  Fordyce  v.  McFlynn,  66  Ark. 
424.  19  SW  961. 

57.  Elast  Tennessee,  etc.,  R,  Co.  v. 
Whittle,  27  Ga.  686,  73  AmD  741. 

58.  East  Tennessee,  etc.,  R.  Co.  v. 
Whittle.  27  Ga.  635,  73  AmD  741.  . 

6S.  Chattock  V.  Bellamy.  64  I...  J. 
Q.  B.  250.  And  see  Reed  v.  Wilming- 
ton Steamboat  Co..  15  Del.  193.  40  Ji. 
955  (holding  that  where  two  corpora- 
tions created  by  ditTerent  states  exist 
under  tbe  same  name,  one  maintaln- 
Ingr  a  steamboat  line  as  a  common 
carrier  and  the  other  merely  owning 
land  and  wharves  which  are  rented 
to  the  former,  the  latter  will  not  be 
liable  as  a  common  carrier  for  prop- 
erty delivered  to  the  former  for 
transportation,  unless  It  held  Itsplf 
out  to  the  general  public  as  a  com- 
mon carrier  or  permitted  the  other 
company  to  use  its  corporate  name). 

[a]  UabUltr  ■lutUar  to  that  of 
emrrler. — The  liability  of  a  wharf- 
inger, while  he  has  possession  of  the 
goods,  Ifl  similar  to  that  of  a  carrier. 
Mavfng  V.  Todd,  1  Stark.  72,  2  ECL 

eO.  Joest  V,  Clarendon,  etc.,  Packet 
Co..  122  Ark,  353,  183  SW  759. 

SI.  Wrl^t  V.  Platte  Valley  Irr. 
CO..  ST  Colo.  SS2,  61  P  608;  Wyatt  v. 
LiBrlmer,  etc.,  Irr.  Co.,  1  Colo.  A.  480, 


On  the  other  hand,  oil  companies  controlling  inter- 
state pipe  lines  are  common  carriers  within  the  act 
where  the  oil  offered  for  shipment  in  interstate 
transportation  is  accepted  only  on  the  condition 
that  the  party  offering  the  oil  shall  sell  it  to  them, 
or  through  them,  on  terras  more  or  less  dictated  by 
themselves."*  The  evident  purpose  of  the  statute 
"was  to  bring  within  its  scope  pipe  lines  that 
although  not  technically  common  carriers  yet  were 
carrying  all  oil  offered,  if  only  the  offerers  would 
sell  at  their  price."**  By  virtue  of  express  statu- 
tory provision  the  term  "common  carriers"  some- 
times includes  pipe  lines," 

[$  33]  M.  Stockyard  Oompanies."  Stockyard 
companies  are  common  carriers  where  they  are 
made  such  by  the  terms  of  their  charters,  hold 
themselves  out  as  such,  and  constantly  act  in  that 
capacity,  and  are  so  treated  by  the  railroad  sys- 
tems which  use  thern;*^  and  the  fact  that  a  stock- 
yard company  by  means  of  a  lease  to  another 
terminal  company  divests  itself  of  the  operation 
of  the  railroad  system  which  it  was  authorized 
by  its  charter  to  construct  and  operate,  and  which 
for  many  years  it  did  in  fact  operate,  does  not 
affect  its  character  as  a  common  carrier  where  it 
still  continues  to  perform  the  customary  stock- 
yard operations,  and  by  the  terms  of  the  lease  gets 
a  share  of  the  profits  recnved  by  the  terminal 
company  for  performing  the  service  in  connection 
with  the  railroad  transportation."*  It  is  imma- 
terial that  the  company  has  no  cars  of  its  own 
but  transports  ears  of  other  companies  only,". or 
that  it  operates  its  road  only  for  a  short  distance.^^ 
And  where  it  carries  on  no  other  business  than 
that  of  transportation  for  others,  it  is  a  common 
carrier,  although  it  does  not  deal  with  the  gen- 
eral public  but  only  with  the  railroad  companies 
whose  lines  connect  with  its  transfer  line  and  with 
the  industries  located  on  the  margin  of  its  prem- 
ises, and  with  the  consignees  and  consignors  of 
live  stock  who  receive  shipments  or  load  ship- 
ments in  its  yards.^* 


29  F  906.    See  also  Infra  |  43. 

[a]  Quasi  pnbUo  oarrlers, — Such 
corporations  are  quasi  public  carriers 
for  the  purpose  of  conveying  water 
from  the  natural  streams  to  places 
where  it  may  be  applied  to  bene- 
flcla]  uses.  Farmers'  independent 
Ditch  Co.  V,  Agricultural  Ditch  Co., 
22  Colo.  513,  45  P  444,  66  AmSR  149: 
White  V.  Farmers'  High  Line  Canal, 
etc..  Co.,  22  Colo.  131,  43  P  I02S.  31 
LRA  828;  Wheeler  v.  Northern  Colo- 
rado Irr.  Co.,  10  Colo.  682,  17  P  487, 
3  AmSR  603:  Prescott  Irr,  Co.  v. 
Flathers,  20  Wash.  454,  65  P  635. 

[b]  It  Is  more  Uks  a  pxlvate  oa>- 
rler  whose  duties  are  measured  by 
the  obligations  it  assumes  toward  its 
consumers,  and  such  as  the  law  Im- 
poses by  reason  of  the  nature  of  the 
business  in  which  It  is  engaged. 
Wright  V.  Platte  Val.  Irr.  (S>.,  27 
Colo.  322,  61  P  603,  606. 

63.  U.  S.  V.  Ohio  Oil  Co.,  234  U.  S. 
548.  34  RCt  956,  68  I*  ed.  1469  [rev 
204  Fed.  798], 

63.  U.  S.  V.  Ohio  on  Co.,  234  U.  S. 
648.  34  set  956,  68  L..  ed.  1469. 

64.  U.  S.  V.  Ohio  on  Co.,  234  U.  S. 
648.  560.  34  SCt  956,  58  L..  ed.  1459. 

66,  Colorado,  etc..  R.  Co,  v.  State 
R.  Commn..  54  Colo.  64.  129  P  606. 

66.  UahlU^  for  violation  of  red- 
•ral  rwenty-Elglit  Sou  liav  see 
infra  g  997. 

67.  IT.  S.  V.  Union  Stork  Yard, 
etc.,  Co.,  226  U.  S.  286,  33  SCt  83.  57 
L.  ed.  226;  U.  S.  v.  St.  Joseph  Stock- 
yards Co.,  181  Fed.  625  [rev  on  other 
Kroundp  187  Fed.  104,  110  CCA  4821; 
U.  S.  V.  Union  Stock  Yards  Co.,  161 
Fed.  919  raff  169  Fed.  404.  94  CCA 
626];  Fesser  v.  Chicago,  etc.,  R.  Co., 


193  111.  A.  432  (holding  that  a  stock- 
yard company  which  owns  its  own 
tracks  and  furnishes  facilities  to 
shippers,  buyers,  and  traders  in  live 
stock  for  the  transportation  of  stock 
is  a  common  carrier);  State  v.  Kan- 
sas City  Stockyards,  94  Kan.  96.  146 
P  831  (holding  that  a  corporation 
engaged  in  operating  stock  yards, 
owning  a  track  between  such  yards 
and  the  railroad  over  which  stock  Is 
transported  thereto,  and  making  a 
charge  to  the  railroad  companies  for 
each  car  moved  over  such  track  in 
accordarce  with  a  tariff  which  It  has 
filed  with  the  Interstate  commerce 
commission.  Is  to  be  regarded  as  en- 
gaging In  business  as  a  common  car- 
rier) ;  State  v.  Union  Stock  Yards 
Co..  81  Nebr.  67,  115  NW  627. 

68.  U.  S.  V.  Unien  Stockyards, 
etc..  Co.,  226  U.  S.  286,  33  SCt  83, 
57  L.  ed.  226. 

69.  U.  S.  V.  Sioux  City  Stock 
Yards  Co.,  162  Fed.  666  taff  167  Fed. 
126,  92  CCA  6781.  See  also  supra  (  16. 

70.  U,  S.  v.  Sloux>  City  Stock 
Yards  Co.,  162  Fed.  666  [aff  167  Fed. 
126.  92  CCA  678]  (one  and  one-half 
miles). 

71.  Union  Stock  Yards  Co.  v.  U. 
S.,  169  Fed.  404.  406,  94  CCA  626; 
State  V.  Union  Stock  Yards  Co.,  81 
Nebr.  67,  116  NW  627. 

"Its  Ithe  Stock  Yards  Company's] 
operations  .  .  .  Include  the  main- 
tenance and  use  of  railroad  tracks 
and  locomotives,  the  employment  of 
a  corps  of  operatives  In  that  con- 
nection, and  the  carriage  for  hire 
over  Its  tracks  of  all  live  stock  des- 
tined to  or  from  the  sheds  or  pens, 
which,  In  effect,  are  the  depot  of  the 
railroad  companle&'^r  the  d^very 
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52    [IOC.  J.] 


[§§  34-38 


[$34]  K.  PosbBMrten  and  Hail  OarrioM.  Post- 
masters are  not  common  carriers  and  there  is  no 
analogy  between  them.^'  Likewise  a  carrier  of  the 
mails  IS  not  liable,  as  a  common  carrier,  to  the 
sender  of  a  letter." 

[$35]  O.  BeceiTBTS  and  Tnuteea.  A  receiver 
appointed  by  the  court  to  operate  a  railroad  is  a 
common  carrier,  the  same  as  the  corporation  which 
he  represents,  so  far  as  he  transacts  the  business 


of  carrying  goods  and  the  same  rule  applies  to 
trustees  taking  possession  of  a  railroad  and  op- 
erating it  under  a  trust  deed  or  a  mortgage.^' 

[$  36]  P.  OOTenunentB.  The  crown  is  not 
liable  as  a  common  carrier  for  injuries  sustained 
in  passing  timber  through  slides  whieh  are  public 
property  created  by  the  expenditure  of  public 
money  for  public  purposes  and  for  the  public 
benefit,  and  vested  in  the  crown.'* 


n.    BEaULATIOK  AKD  OOKTrBOL  OF  OOMHON  OAItBIEBS 


[$  37]  A.  In  General.  In  as  much  as  common 
carriers  are  created  for  public  purposes  they  are 
subject  to  the  regulation  and  control  of  the  fed- 
eral and  the  state  governments.^^  A  common  car- 
rier of  goods  is  subject  to  judicial  control  to  pre- 
vent the  abuse  of  its  powers  and  privil^s." 

[%  38]    B.   Begnlatioii  and  Oostrcd  by  State— 

and  receipt  of  shipments  of  Ifve  stock 
at  South  Omaha.  The  carrlaffs  of 
these  shipments  from  the  transfer 
track  to  the  sheds  or  pens  and  vice 
versa  la  no  less  a  part  of  their  tran- 
sit between  their  points  of  origin  and 
destination  than  is  their  carriage 
over  any  other  portion  of  the  route. 
Tni&  there  is  a  temporary  stoppage 
of  the  loaded  cars  at  the  transfer 
track,  but  that  Is  merely  incidental, 
and  does  not  break  the  continuity  of 
the  transit  any  more  than  does  the 
usual  transfer  of  such  cars  from  one 
carrier  to  another  at  a  connecting 
point.  And  It  Is  of  little  slgnfA- 
oance  that  the  stockyards  company 
does  not  hold  Itself  out  as  ready  or 
willing  generally  to  carry  live  stock 
for  the  public,  for  all  the  railroad 
companies  at  South  Omaha  do  so  hold 
themselves  out,  and  it  stands  ready 
and  willing  to  conduct,  and  actually 
does  conduct,  for  hire  a  part  of  the 
transportation  of  every  live  stock 
shipment  which  they  accept  for  car- 
riage to  or  from  that  point.  Includ- 
ing such  shipments  as  are  Inter- 
state." Union  Stock  Yards  Co,  v.  U. 
S.,  supra. 

n.  Whitfield  T.  Lord  le  Bes- 
pencer,  Cowp.  7S4.  98  Reprint  1344; 
Lane  V.  Cotton,  Lid.  Rasrm.  646, 91  Re- 
print 1332;  Rownlng  v.  Ooodchlld, 
W.  61.  906,  96  Reprint  636;  2  Camp's 
Comm.  (12tb  ed)  p  610. 

"The  post  office  establishment  is  a 
"branch  of  the  public  police  and  cre- 
ated by  statute  and  the  government 
for  management  and  control  of  the 
whole  concern.  The  postmasters 
enter  Into  no  contract  with  Individu- 
als and  receive  no  hire  by  common 
carrier,  in  proportion  of  the  risk  and 
value  of  loss  in  theJr  charge,  but  only 
a  general  comnensatlon  from  the  gov- 
ernment." 2  Camp  Comm.  <12th  ed) 
p  610. 

TS.  U.  S. — Dunlop  v.  Munroe,  7 
Cranch  212.  3  L.  ed.  329;  Bankers' 
Mut.  Casualty  Co.  v,  Minneapolis, 
etc..  R.  Co.,  117  Fed.  434.  54  CCA  608. 
66  LRA  397  [aff  113  Fed.  4141. 

Ala. — Central  R.,  etc.,  Co.  v.  Lamp- 
ley,  76  Ala.  367,  52  AmR  334. 

Iowa. — Boston  Ins.  Co.  v.  Chicago, 
etc.,  R,  Co..  118  Iowa  423,  92  NW  88. 
59  LRA  796. 

UlBS. — Foster  v.  Metts,  GS  Miss.  77, 
30  AmR  504;  Powell  v.  Mills,  30  Miss. 
231,  64  AmD  158. 

N.  H.— Hutchlna  v.  Brackett.  22  N. 
H.  262,  53  AmD  248. 

N.  T. — ^Wiggins  V.  Hathaway.  6 
Barb.  633. 

Oh.— Conwell  v.  Voorhees,  13  Oh. 
623,  42  AmD  206  and  note. 

Pa. — Schroyer  v.  Lynch,  8  Watts 
468. 

S.  C. — Bolan  v,  Williamson,  2  S.  C. 
L.  651, 

"Between  a  contractor  for  carrying 
the  public  malls,  and  the  sender  of 
letters,  there  is  no  privity  of  con- 
tract, and  the  contractor  has  no 
right  to.  and  receives  no  remunera- 
tion from  the  sender.  The  Govern- 
ment undertakes  the  transmission  of 


1.  In  General.^  The  power  of  the  state  to  regu- 
late and  control  common  carriers  in  the  ojwration 
and  management  of  their  business  as  carriers  within 
the  state  is  undoubted,  except  in  so  far  as  it  is 
restricted  by  contract  obligation  imposed  by  the 
charter  or  the  statute  under  which  the  carrier  is 
incorporated.™    This,  it  has  been  said,  "is  not  a 


the  malls,  and  receives  pay  therefor 
by  the  postage  (diarged.  The  con- 
tractor's contract  Is  with  the  Oov- 
ernment,  and  by  it  his  compensation 
la  paid.  He  owes  a  duty,  not  to  the 
sender  of  letters  as  an  Individual, 
but  to  the  Integral  public,  springing 
from  his  agreement  to  carry  the 
mails.  The  public  mail  Is  not  the 
proper  subject  of  a  common  carrier's 
charge,  and  the  extraordinary  respon- 
sibility attached  by  law  to  such  em- 
ployment does  not  attach  to  a  mall- 
contractor.  He  does  not  become  an 
Insurer  of  the  safe  transportation  of 
mall  matter;  the  extent  of  his  lia- 
bility is  the  same  as  that  of  a  bailee 
for  hire."  Centra]  R.  Co.  v.  Lampley, 
76  Ala.  357,  364,  52  AmR  334. 

[a]  A  lailToaa  eompaay  tnuuport- 
ing  mail  can  under  contract  with  the 
United  States  government  Is  not 
liable  as  carrier  for  mall  matter 
transported  In  such  cars.  Boston 
Ins.  Co.  V.  Chicago,  etc.,  R.  Co.,  118 
Iowa  423,  92  NW  88,  69  LRA  796. 

74,  XT.  S.— U.  S.  V.  Nixon,  236  U. 
8.  281,  35  set  49,  69  L.  ed.  807:  U.  8. 
V.  Ramsey,  197  Fed.  144,  116  CCA 
668,  42  LRANS  1031:  Beers  v. 
Wabash,  etc..  R.  Co.,  84  Fed.  241. 

Ark. — Fordyce  v.  McFIynn,  66  Ark. 
424,  19  SW  961. 

Mass. — Paige  v.  Smith,  99  Mass. 
396.  See  also  Nichols  v.  Smith,  115 
Mass.  332  (recognizing  the  rule). 

N.  J.— Bartlett  v.  Keln,  60  N.  J,  L. 
260,  13  A  7  (recognising  the  rule). 

N.  Y. — Rogers  v.  Wheeler.  2  Lans. 
486  [aft  43  N.  Y.  6981. 

Vt.— Newell  v.  Smith,  49  Vt.  266; 
Blumenthal  v.  BraJnerd,  38  Vt.  402, 
91  AmD  349:  Sprague  v.  Smith,  29  Vt. 
421,  70  AmD  424. 

Va. — Melendy  v.  Barbour,  78  Va. 
644  (recognising  the  rule). 

See  also  generally  Railroads  [33 
Cyc  612  et  seqj. 

76.  Rogers  v.  Wheeler,  43  N.  T. 
B98;  Faulkner  v.  Hart,  44  N.  Y.  Super. 
471  [rev  on  other  grounds  82  N.  T. 
413,  37  AmR  6741.  See  also  gen- 
erally Railroads  [33  Cyc  614]. 

76.  Reg.  V.  McFarlane,  -7  Can.  3. 
C.  216.  Compare  Lavole  v.  Reglnam, 
12  CanLTOccXotes  480  {holding  that, 
apart  from  statute,  the  crown  Is  not 
liable  for  the  loss  or  injury  to  goods 
or  animals  carried  by  a  government 
railroad,  occasioned  by  the  negligence 
of  the  persons  in  charge  of  the  train 
by  which  such  goods  or  animals  are 
shipped:  by  virtue  of  the  several  acts 
of  the  parliament  of  Canada  relating 
to  government  railroads  and  other 
public  works,  the  crown  is  In  such  a 
case  liable,  and  a  petition  of  right 
will  lie  under  the  act  60  &  51  Vlcfc 
c  16,  for  the  recovery  of  damages  re- 
sulting from  such  loss  or  Injury). 

77,  Seaboard  Air  Line  R.  Co.  v. 
Simon,  56  Fla,  545,  47  S  1001,  20 
LRANS  126.  16  AnnCas  1234  (where 
it  was  said  that .  a  common  carrier 
has  possession  of  the  goods  it  ts 
transporting,  has  a  right  to  compen- 
sation for  the  transportation  and  a 
lien  therefore,  and  has  other  privi- 


leges and  advantages  with  reference 
to  the  public  service  that  warrant 
valid  regulations  affecting  the  legal 
duties  and  obligations  of  common 
carriers  as  a  distinct  and  comprehen- 
sive class);  State  v.  Atlantic  Coast 
Line  R.  Co.,  63  Pla.  656.  44  S  213.  13 
LRANS  320  and  note,  12  AnnCas  359; 
Butte,  etc.,  R.  Co.  v.  Montana  Union 
R.  Co.,  16  Mont.  604,  41  P  282,  fiO 
AmSR  608.  31  LRA  298.  See  also 
infra  SI  38-48. 

Segiilatlon  of  oarrlen  hy  water  see 
Shipping  [36  Cyc  12]. 

78.  Scofleld  v.  Lake  Shore,  etc.,  R. 
Co.,  43  Oh.  St.  571,  3  NE  907,  64  AmR 
846  [quot  Johnson  Coal  Min.  Co.  v. 
Hocking  Valley  R.  Co.,  14  OhS&CP 
209,  213]. 

79.  btsMrtato  traSe  see  infra  I 
42, 

Waat  of  pomr  to  te  rates  for  In- 
terstate transportation  see  Infra  | 

628- 

80.  U.  S.— Atlantic  Coast  Line  R. 
Co.  V.  North  Carolina  Corp.  Commn., 
206  U.  S.  1.  27  set  686.  61  L.  ed.  933. 
11  AnnCas  398;  Wisconsin,  etc.,  R. 
Co.  V.  Jacobson,  179  U.  S.  287,  21  SCt 
116,  45  L.  ed.  194;  Rugglea  V.  Illinois, 
108  U.  S.  626.  2  SCt  832.  27  L.  ed. 
812;  Peik  v.  Chicago,  etc.,  R.  Co.,  94 
U,  S.  164,  24  L.  ed.  97;  Chicago,  etc., 
R.  Co.  V.  Cutts,  94  U.  S.  155.  24  L.  ed. 
94  [afr  6  F.  Caa.  No.  2,6661;  Louis- 
ville, etc,  R.  Co.  V.  Alabama  R, 
Commn..  196  Fed.  800;  Louisville,  etc, 
R.  Co.  v.  Tennessee  R.  Commn.,  19 
Fed.  679. 

Ala. — Lindsay  v.  Annlston,  104  Ala. 
257,  1«  S  646,  AraSR  44,  27  LRA 
436. 

Ark, — Chapman,  etc..  Lumber  Co, 
V.  Jonesboro.  etc.,  R.  Co.,  97  Ark,  300, 
133  SW  1119. 

Colo. — Consumers'  League  v.  Col- 
orado, etc..  R.  Co..  53  Colo.  64,  125  P 
677,  AnnCasigi4A  1156. 

Fla. — State  v,  Atlantic  Coast  Lino 
R.  Co..  61  Fla.  799,  54  S  900;  King, 
etc.,  Mfg,  Co.  V.  Atlantic  Coast  Line 
R.  Co.,  68  Fla.  609,  60  S  609;  State  v. 
Florida  East  Coast  R.  Co.,  67  Fla. 
622.  49  S  43. 

Ga. — Southern  R.  Co.  v.  State.  126 
Oa.  287,  64  SE  160,  114  AmSR  203.  5 
AnnCas  411;  Southern  R.  Co.  v.  Rags- 
dale.  119  Oa.  773,  49  SB  179. 

111. — Chicago  Union  Trart.  Co.  v. 
Chicago,  199  HI.  579,  65  NE  470. 

Ind. — Indianapolis  v.  Navin.  161 
Ind.  139,  47  NB  686,  SI  NB  SO,  41 
LRA  337. 

Kan. — State  v.  Missouri  Pac.  R. 
Co..  76  Kan.  467,  92  P  606. 

La. — Whltehurst  v.  Texas,  etc.,  R. 
Co..  131  La.  139.  69  S  42. 

.Md. — Public  Service  Commn.  v.  Bal- 
timore, etc..  R.  Co.,  122  Md.  393.  90 
A  119;  Public  Service  Commn.  v. 
Northern  Cent.  R.  Co.,  122  Hd.  366, 
90  A  106. 

Mich. — Detroit,  etc.,  R.  Co.  v.  Mich- 
igan U.  Commn..  171  Mich.  335.  137 
NW  329:  Wellman  v.  Chicago,  etc^ 
R,  Cd..  88  Mich.  692.  47  NW  489  [aff 
143  U.  8.  339,  12  SCt  400,  86  L.  «d. 
176], 


For  later  cases,  tevslopmsBts  and  OluwffM  in  the  law  see  cumulative  Annotations,  same  title,  pageand  note  number. 
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new  dootrine  but  old  doctrine,  always  asaerted 
whenever  property  or  business  is  by  reason  of  spe- 
cial privileges  received  from  the  government,  the 
better  to  secure  the  purposes  to  which  the  prop- 
erty is  dedicated  or  devoted,  affected  with  a  public 
nse, ' '  This ,  power  as  respects  intra-state  traffic 
is  in  no  way  affected  by  the  provisions  of  the 
Interstate  Commerce  Act.*°  The  question  of  the 
extent  of  the  control  and  regulation  must  be 
left  to  the  legislature  to  determine,  subject 
always  to  the  constitutional  guaranties  for  the 
protection  of  property."  The  power  is  subject  of 
course  to  the  constitutional  restrictions  against 
the  impairment  of  vested  rights,^  denial  of  equal 
protection  of  the  laws,"^  or  the  taking  of  prop- 
erty withoat  due  process  of  law.*"  And  while  the 
power  of  regulation  exists,  the  legislature  cannot 
under  the  guise  of  r^^lation  interfere  with  the 
propter  eonduct  of  the  business  of  the  carrier  in 
matters  which  do  not  fairly  belong  to  the  domain 
of  reasonable  regulation.^^  So  long  as  the  use 
eoQtinues  the  power  of  regulation  remains^  and 
covers  a  wide  field,  such,  for  instance,  as  the  fur- 
nishing of  reasonable  facilities  for  the  accommo- 
dation of  the  public,""  the  regulation  of  rates,*"  the 
prevention  of  unjust  discrimination,^  requiring 
carriers  to  trace  freight  and  to  inform  the  shipper 
in  writing  when,  where,  and  how,  and  by  what  car- 
riers the  freight  was  lost,  damaged,  or  destroyed,^ 
to  make  provisions  for  the  security  of  passengers 
and  fr^^t  against  accidents,*^  to  make  reports  to 
commissions  to  whom  the  power  of  regulation  has 


been  delegated  by  the  legislature,"*  to  furnish 
facilities  to  other  carriers,"  to  comply  with  a  pre- 
"scribed  system  of  bookkeeping,""  requiring  railroad 
companies  doing  business  within  the  state  to  fur- 
nish free  transportation  to  shippers  of  live  stock,"^ 
and  imposing  penalties  for  a  great  variety  of  acts 
of  omission  or  commission  considered  in  detail  in 
subsequent  sections,^  or  making  such  acta  punish- 
able criminally."  When  the  legislature  in  unmis- 
takable terms,  and  within  constitutional  limits,  has 
exercised  its  power  to  regulate  corporations,  it 
should  be  given  full  effect,  but  no  inferences  un- 
favorable to  the. reasonable  operation  of  the  fran- 
chise of  a  corporation  should  be  allowed  from 
words  susceptible  of  use  in  more  than  one  sense.* 
While  as  intimated  a  state  may  limit  its 'power  to 
control  or  to  regulate  carriers  operating  within  the 
state  by  charter  or  statute  under  which  the  carrier 
is  incorporated,'  this  "is  a  power  of  government, 
conlanuing  in  its  nature,  and  if  it  can  be  bargained 
away  at  all  it  can  only  be  by  words  of  positive  grant, 
or  something  which  is  in  law  equivalent. ' '  *  Further- 
more in  determining  the  extent  of  the  state 's  power 
to  control  and  regulate  carriers  it  must  be  borne 
in  mind  that  charters  under  which  carriers  operate 
are  taken  subject  to  any  constitutional  provisions 
existing  at  the  time,  which  authorize  the  altera- 
tion or  repeal  of  the  charters*  or  authorize  the 
legislature  to  pass  laws  prescribing  certain  regula- 
tions," and  subject  to  existing  general  laws  relating 
to  earrierB."  And  even  where  the  charter  exempts 
a  carrier  from  state  r^ulation  in  certain  respects, 


Hlnn. — state  v.  ChlcaffOtetc,  R. 
Co.,  118  Minn.  380,  187  NW  t,  41 
XiRANS  6S4  and  note,  AnnCaal^lSB 
494;  Jaoobson  v.  wlsconsfn,  etc.,  R- 
Co..  71  Minn.  619.  74  NW  893.  70 
AmSR  3S8.  40  L.RA  889:  Blak«  v. 
Winona,  etc..  R.  Co.,  19  Hfnn.  418,  IB 
AmR  346. 

Mtss. — Stone  v.  Tasoo,  etc,  R  Co.. 
62  MiBS.  007.  52  AmR  19S. 

Ho. — HcGrew  v.  Mlssonrl  Pac.  R. 
Co..  230  Mo.  496,  132  SW  1070. 

Xebr. — Herpolahelmer  Co.  v.  Lin- 
coln Tract.  Co..  Nebr.  164,  147 
>W  206,  1114  (reh  den  S7  Nebr.  113, 
149  NW  3201:  State  T.  Missouri  Pac 
R.  Co.,  81  Nebr.  16,  116  NW  614; 
State  V.  Padflc  Express  Co.,  80  Nebr. 
823,  116  NW  619,  18  LRAKS  664. 

N.  J.— Rarltan  River  R.  Co.  v.  Mid- 
dlesex, etc..  Tract.  Co..  70  N.  J.  L. 
73S,  58  A  332. 

N.  r. — Oreenwald  v.  Weir,  69  Hlsc. 
431,  111  NTS  236  [rev  'on  other 
arounda  130  App.  I»v.  696,  116  NTS 
311  Caff  199  N.  T.  170,  93  NB  218,  36 
LRANS  971)1:  Peo.  v.  New  York,  etc., 
K.  Co.,  2  McCartyClvProo  345:  Seek- 
man  t.  Saratoga,  etc.,  R,  Co.,  3  Paige 
44,  22  AtnD  679. 

N.  C — Btland  v.  Southern  R.  Co., 
246  N.  C.  136.  69  SE  366. 

N,  D. — State  v.  Northern  Pac.  R. 
Co..  19  N.  X>.  46,  120  NW  869,  25 
LRANS  1001. 

Oh, — Iron  R  Co.  v.  Lawrence  Fur- 
nace Co.,  49  Oh.  St  102,  SO  NB  616; 
Thorns  V.  Greenwood,  6  Oh.  Deo, 
(Reprint)  638.  7  AmLR  320. 

Okl.— SL  Louis,  etc.,  R.  Co.  v. 
Bllbr,  36  Okl.  689,  130  P  1089:  At- 
cblBon.  etc.,  R.  Co.  t.  State.  23  Okl. 
210.  100  P  11.  21  LRANS  948. 

Or. — State  v.  CorvaUls,  etc.,  R.  Co., 
69  Or.  4S0.  117  P  980. 

Pa. — Penneylvanla  R.  Co.  v.  Phil- 
adelphia County,  220  Pa.  100,  68  A 
676.  16  LRANS  108. 

Tex. — Galveston  Chamber  of  Com- 
merce V.  State  R.  Commn.,  (Civ.  A.) 
137  SW  737;  St.  Louis  Southwestern 
R.  Co.  V.  Arkansas,  etc.,  Grain  Co., 
42  Tei.  Clv.  A.  125,  96  SW  656. 

VL — Thorpe  V.  Rutland,  etc.,  R. 
Co..  27  Vt.  140,  62  AmD  626. 

Va.— Norfolk,  etc.,  R.  Co.  v,  Pen- 
dleton. SO  Va.  1004,  11  8E1  1062. 

Wash. — State    v.    Kings  County 


Super.  Ct,  67  Wash.  37.  120  P  861. 
LRA1915C  287.  AnnCaslOlSD  78. 

W.  Va. — Laurel  Fork,  etc.,  R.  Co. 
V.  West  Vlrslnla  Transp.  Co.,  20  W. 
Va.  324. 

Wis. — State  v.  Redmon.  134  Wis. 
89.  114  NW  137,  126  AmSR  1003,  14 
LRANS  229,  16  AnnCas  408. 

[a]  OoastltKtlonal  antlunftr  for 
•aerelse  of  pownri^ — ^Express  author- 
ity for  the  exercise  of  the  power  Is 
conferred  on  the  legislature  or  some 
constitutional  provisions.  It  has 
been  held  that  under  a  constitutional 
provision  glvlnfr  the  legislature 
power  "to  regulate  railroad  freight 
and  passenger  tariffs,  correct  abuses, 
and  prevent  unjust  discrimination 
and  extortldn"  in  rates,  the  power  to 
correct  abuses  Is  not  restricted  to 
such  as  are  connected  with  freight 
and  passenger  tarllCs.  State  R. 
Commn.  v.  Houston,  etc.,  R.  Co..  90 
Tex.  340,  349,  38  SW  750. 

ai.  Georgia  R.,  etc.,  Co.  v.  Smith, 
128  U.  S.  174,  179.  9  SCt  47.  32  L.  ed. 
377  (per  Field,  J.).  To  same  effect 
Peo.  V.  New  York,  etc.,  R.  Co.,  2  Mc- 
CartyClvProo <N.  Y.)  845. 

"Property  does  become  clothed 
with  a  public  interest  when  used  in 
a  manner  to  make  It  of  public  con- 
sequence, and  affect  the  community 
at  large.  When,  therefore,  one  de- 
votes his  property  to  a  use  In  which 
the  public  has  an  interest,  he.  in 
effect,  grants  to  the  public  an  inter- 
est in  that  use,  and  must  submit  to 
be  controlled  by  the  public  for  the 
common  good,  to  the  extent  of  the 
Interest  he  has  thus  created.  He 
may  withdraw  his  grant  by  discon- 
tinuing the  use;  but,  so  long  as  he 
maintains  the  use,  he  must  submit 
to  the  control."  Munn  v.  Illinois,  94 
U.  S.  113.  126,  24  L.  ed.  77. 

83.  State  V.  Missouri  Pac.  R.  Co., 
81  Nebr.  IB,  116  NW  614. 

83.  State  v.  Missouri  Pac.  R.  Co., 
76  Kan.  467,  92  P  606. 

84.  Louisville,  etc.,  R.  Co.  v.  Ten- 
nessee R.  Commn..  19  Fed.  679.  See 
also  Constitutional  Law  [8  Cyc  894]. 

85.  Chicago,  etc..  R,  Co.  v.  Min- 
nesota, 134  U.  S.  418,  10  SCt  462.  702. 
33  L.  ed.  970  rrev  28_  Minn.  281,  37 

R.  Co, 


NW  7821;  Clyde  v.  Richmond,  etc., 
).,  67  Fed.  436;  Louisville,  etc.. 


R.  Co.  V.  Tennessee  R.  Commn.,  19 
Fed.  679.    See  also  infra  I  627. 

M.  Chicago,  etc.,  R.  Co.  v.  Hlnne- 
SOU.  134  V.  a.  418,  10  SCt  462.  702. 
33  L.  ed.  970  [rev  38  Minn.  281,  38 
NW  7821.    See  also  Infra  |  6S7. 

ST.  Wisconsin,  etc..  R.  Co.  v. 
Jacobson,  179  U.  S.  287,  21  S(H  116. 
45  L.  ed.  194;  lAhe  Shore,  etc.,  R 
Co.  V.  Smith,  173  U.  S.  084,  IB  SCt 
565,  43  L.  ed.  668. 

88.  Georgia  R..  etc.,  Co.  v.  Smith, 
128  U.  S.  174,  9  SCt  47,  88  L.  ed.  377. 

88.  See  Infra  S  44. 
90.    See  infra  J  627. 

81.  Georgia  R,  etc.,  Co.  v.  Smith, 
128  U.  S.  174.  9  set  47,  32  L.  ed.  377; 
Stone  V.  New  Orleans,  etc.,  R.  Co., 
110  U.  S.  362.  6  SCt  349,  29  L.  ed.  661. 
And  see  infra  £9  747.  748.  946. 

98.  Davis  V.  Seaboard  Alr-LIne  R. 
Co.,  136  Ga.  278,  71  SB  428;  McCaU  v. 
Central  of  Georgia  R.  Co..  120^Ga. 
603,  48  S£  157.    See  Infra  S  991. 

93.  Georgia  R.,  etc.,  Co.  v.  Smith, 
128  U.  S.  174.  9  SCt  47.  32  L.  ed.  377; 
State  v.  Atlantic  Coast  Line  R.  Co., 
53  Pla  660.  44  S  213,  13  LRANS  320, 
12  AnnCas  369. 

94.  See  infra  fi  46. 

95.  See  Infra  S  402. 

06.  See  Missouri,  etc.,  R.  Co.  v. 
Mahaffey,  106  Tex.  394,  ISO  SW  881 
[rev  (Civ.  A.)  140  SW  829]  (holding 
that  the  matter  to  be  prescribed  for 
entry  on  the  books  of  railroad  com- 
panies must  consist  of  facts,  and  not 
conclusions,  such  as  bookkeeping 
would  Include). 

97.  State  V.  OUs.  80  -Kan.  248.  66 
P  14. 

98.  See  Infra  11  942-1007. 

89.  See  Infra  If  1008,  lOlS,  1016, 

1019.  1022. 

1.  Kelly  V.  New  York  City  R.  Co., 
192  N.  Y.  97,  84  NE  569  [aff  119  App. 
Dlv.  223,  104  NYS  561  (rev  62  Misc. 
585,  102  NYS  742)]. 

3.    See  supra  text  and  note  80. 

3.  Railroad  Commn.  Cases,  116  U. 
S.  307.  326,  6  SCt  234,  29  L.  ed.  636. 

4.  Plek  V.  Chicago,  etc.,  R.  Co..  94 
U.  S.  164.  24  L.  ed.  97  [aff  19  F.  Cos. 
No.  1M_38,  6  BlBB.  1771. 

5.  Wellman  v.  Chicago,  etc..  R. 
Co..  83  Mich.  692,  47  NW  489. 

6.  Cincinnati,  etc.,  R.  Co.  v.  Con- 
nersvlUe.  170  Ind.  216,  88  NE  608. 


Digitized  by 


Google 


54    [10  C.  J.] 


CARRIERS 


[§§  3&^1 


the  state  nevertheless  has  the  power  to  see  to  it 
that  the  carrier  keeps  within  the  charter  limits.' 

39]  2.  Delegation  of  Power^ — a.  In  Oener^dl 
It  is  well  settled  that  the  power  inherent  in  a  state 
to  r^^Iate  and  control  common  carriers  m&y  be 
exercised  by  the  creation  of  railroad  or  corporation 
commissions  and  the  delegation  by  the  legislature 
of  the  exercice  of  the  power  to  such  commissions* 
The  right  to  delegate  this  power  is  provided  for 
by  the  constitutions  of  some  states,  but  the  power 
exists,  although  the  constitution  is  silent  on  the 
subject.^"  Any  constitutional  provision  conferring 
it  is  mereb^  declaratory  of  the  power  of  state  regu- 
lation.^^ Furthermore,  it  has  been  held  that  a  con- 
stitutional provision  investing  the  legislature  with 
power  to  pass  laws  for  the  correction  of  abuses  and 
to  prevent  unjust  charges  and  discriminations  by 
carriers  does  not  prohibit  the  l^slature  from  au- 
thorizing a  railroad  commission  to  consider  the 
public  interest,  comfort,  safety,  and  convenience  in 
determining  what  is  an  abuse  and  an  unjust  dis- 
crimination or  an  excessive  charge  within  the  mean- 
ing of  those  terms  as  used  in  the  constitutional 
provision." 

40J  1>.  Status  of  OommiBsion.  The  commission 
is  merely  an  administrative  body  and  is  not  vested 


7.  MlBslaslppt  R.  Commn,  v.  Gulf, 
etc..  R.  Co..  78  Miss.  750.  29  S  789.  ■ 

8.  To  raqnlM  tMUKmatito  faoUltl— 

see  Infra  |  44. 
To  prombit  nnjoat  aiaorlinlnatlon 

Bee  infra  fi  74S. 

9.  U.  S. — Grand  Trunk  R,  Co.  v. 
Michigan  R.  Commn..  231  U.  S.  4S7. 
34  set  152.  68  L.  ed.  310;  Loul»vllle, 
etc..  R.  Co.  V.  Garrett.  231  U.  S.  298. 
34  set  48.  58  L.  ed.  229;  Prentls  v. 
Atlantic  Coast  Line  Co.,  211  U.  S. 
210,  29  set  fi7,  63  L,  ed.  150;  Rengran 
V.  Farmers'  L.  &  T.  Co.,  164  TJ.  S. 
362,  14  act  1047,  38  L.  ed.  1014;  Chi- 
cago, etc.,  R,  Co.  V.  Minnesota,  134  U, 
S.  418.  10  set  462,  33  L.  ed.  970;  Rail- 
road Commn.  Cases,  116  U.  S.  307,  6 
set  334,  29  L.  ed.  ^36;  Qrand  Trunk 
R.  Co.  V.  Michigan  R  Commn.,  198 
Fed.  1009. 

Ark. — St.  Louts,  etc.,  R.  Co.  v. 
State.  99  Ark.  1.  136  SW  938:  Chi- 
cago, etc..  R.  Co.  V.  McElroy,  92  Ark. 
600,  123  SW  771. 

Colo. — Consumers'  League  v.  Col- 
orado, etc..  R.  Co.,  63  Colo.  64,  125  P 
677,  AnnCasl914A  1158. 

Pla. — State  v.  Florida  Elast  Coast 
R.  Co.,  68  Fla.  524,  50  S  425;  State 
V.  Atlantic  Coast  Line  R.  Co.,  66  Fla. 
617.  47  S  969,  Z%  LRANS  639  and 
note;  Storrs  v.  Pcnaacola,  etc.,  II.  Co., 
29  Fla.  617,  11  S  226;  McWhorter  v. 
Pensacola.  etc..  R.  Co.,  24  Kla.  417,  6 
S  129.  12  AmSR  220,  2  LRA  604. 

Ga. — Southern  R.  Co.  v.  Meltun,  133 
Oa.  277,  65  SE  G65;  Georgia  R.  Co.  v. 
Smith.  70  Ga.  694. 

111. — Peo.  V.  Chicago,  etc.,  R.  Co.. 
223  111.  681,  79  NI3  114,  7  AnnCas  1; 
Chicago,  etc..  R.  Co.  v.  Jones,  149  III. 
361,  37  NB  247,  41  AmSR  278,  24 
LRA  141. 

Ind. — Southern  R.  Co.  v.  State  R. 
Commn,.  42  Ind.  A.  90.  83  NK  721; 
Chicago,  etc..  R.  Co.  v.  State  R. 
Commn..  38  Ind.  A.  439,  78  NB  238, 
79  NE  520. 

Kan.^ — -State  v.  Missouri  Pae.  R, 
Co..  76  Kan.  467,  92  P  606. 

La. — Morgan's  Louisiana,  etc.,  R., 
etc.,  Co.  V.  Louisiana  R.  Commn.,  109 
La.  247,  33  S  214. 

Me. — Railroad  Comrs.  v.  Portland, 
etc.,  B.  Co..  63  Me.  269.  18  AmR  208. 

Md. — Public  Service  Commn.  v. 
Baltimore,  etc.,  R.  Co..  122  Md.  393. 
90  A  119;  Public  Service  Commn.  v. 
Northern  Cent.  R.  Co.,  122  Md.  356, 
90  A  105. 

N.  C— Corporation  Commn.  v.  Sea- 
board Air  Line  R.  Co..  140  N.  C.  239, 
62  SE  941. 

Okl, — Chicago,  etc..  R,  Co.  v.  FU- 
son,  3S  Okt.  89,  128  P  298;  Atchlaon, 


etc..  R.  Co.  V.  State^  23  Okl.  210,  100 
P  11.  21  LRANS  90i 

Or. — State  Bd.  of  R.  Comrs.  v. 
Oregon  R.,  etc,  Co.,  17  Or.  65,  16  P 
702. 

Tex, — State  R.  Commn.  v.  Houston, 
etc..  R,  Co..  90  Tex.  340,  38  SW  750. 

Va.— Winchester,  etc,_R.  Co.  v. 
Com..  106  Va.  264.  56  SEJ  692;  Nor- 
folk, etc..  Belt  Line  R.  Co.  v.  Com., 
102  Va.  289.  49  SE  39. 

Wash. — State  v.  State  R.  Commn., 
62  Wash.  33.  100  P  184, 

ra]  statute  held  to  delente  power. 
— Rev.  St.  art  4562,  vesting  In  the 
railroad  commission  power  to  regu- 
late freight  and  passenger  tariffs,  to 
correct  abuses,  and  to  prevent  unjust 
discrimination  and  extortion  in  rates, 
and  art  4679.  making  it  the  duty  of 
the  commission  to  investigate  com- 
plaints against  railroad  companies 
and  to  enforce  all  laws  In  reference 
to  rallroade,  are  an  express  delega- 
tion to  the  commission  of  the  power 
to  correct  abuses  defined  by  the  laws 
regulating  railroads.  Irrespective  of 
their  connection  with  the  subject  of 
tariffs.  State  R,  Commn.  v.  Houston, 
etc..  R.  Co.,  90  Tex.  340.  38  SW  750. 

10.  See  cases  Infra  note  11. 

11,  Chicago,  etc.,  R.  Co.  v.  Jones, 
149  111.  361,  37  NE  247,  41  AmSR  278, 
24  LR,V  141;  State  v.  State  R. 
Commn.,  52  Wash,  33,  100  P  184. 

13.  State  v.  Jacksonville  Terminal 
Co.,  41  Fla.  377,  402,  27  S  22&  (where 
the  court  said:  "The  prohibition  to 
exercise  a  proper  legislative  power 
must  be  either  expressed  or  fairly 
and  reasonably  Implied,  and  there  Is 
nothing  in  this  section  which  can  be 
reasonably  construed  as  an  express 
or  Implied  prohibition"). 

13.  U.  S. — MissisBlppI  R.  Commn. 
v.  lillnolR  Cent.  R.  Co..  203  U.  S.  335, 
27  set  90,  61  L.  ed.  209;  Reagan  v. 
Farmers'  L.  &  T.  Co.,  164  U.  S.  862, 
14  set  1047,  30  L.  ed.  1014. 

Conn. — State  v.  New  H^ven,  etc., 
Co.,  43  Conn.  351. 

Fla. — McWhorter  v.  Pensacola.etc., 
R.  Co.,  24  Fla.  417,  6  8  129,  12  AmSR 
220.  2  LRA  604. 

Ga.— Georgia  R.  Co.  v.  Smith.  70 
Ga.  694. 

111. — Chicago,  etc.,  B,  Co.  v.  Jones. 
149  111.  361,  37  NE  247,  41  AmSR  278, 
24  LRA  141. 

Kan. — State  v.  Missouri  Pac.  R. 
Co..  76  Kan.  467.  92  P  606. 

La. — Whitehurst  v.  Texas,  etc.,  R. 
Co.,  131  La.  139.  69  S  42;  Morgans' 
Louisiana,  etc..  R.,  etc.,  Co.  v.  Ix>uIb> 
lana  R.  Commn.,  109  La.  247,  83  S 
214. 


with  legislative  or  judicial  f unctions,^^  and  therefore 
no  objection  can  be  raised  to  the  delc^tion  of  ad- 
ministrative power  to  a  commission  on  the  ground 
that  it  is  unconstitutional  aa  conferring  judicial  or 
legislative  functions.^* 

[$41]  c.  Extent  and  Nature  of  Power  Delegated.^^ 
As  heretofore  shown,  the  power  of  the  legislature  to 
control  and  r^nil&te  carriers  is  subject  always  to  the 
constitutional  restrictions  against  the  impairment  of 
vested  rights,  the  denial  of  equal  protection  of  the 
laws,  and  the  taking  of  property  without  due  process 
of  law."  These  constitutional  restrictions  neces- 
sarily apply  with  equal  force  U>  any  body  to  which 
the  legislature  has  delegated  the  power  of  regulation 
and  control."  So  no  power  to  regulate  interstate 
commerce  can  be  delegated  to,  or  exercised  by,  a 
state  railroad  commission,^^  nor  has  the  commission 
any  power  to  authorize  a  carrier  to  disr^fard  the 
plain  provisions  of  a  statute.^*  The  powers  of  the 
officers  of  a  railroad  commission  are  special  and  lim- 
ited, and  they  can  exercise  only  such  authority  as  is 
legally  conferred  by  express  provisions  of  law,  or 
such  as  is  by  fair  implication  incident  to,  and  in- 
cluded in,  the  authority  expressly  conferred  for  the 
purpose  of  carrying  out  and  establishing  the  pur- 
poses for  which  the  eommission  was  created and 

N.  C— State  v.  Wilson,  121  N.  C. 
425,  28  SE  654;  Atlantic  Express  Co. 
v.  Wilmington,  etc.,  R.  Co.,  Ill  N.  C. 
463.  16  SE  393.  32  AmSR  805,  18  LRA 
393. 

S.  C. — Jones  V.  Southern  R.  Co.,  76 
S.  C.  67.  56  SE  666. 

[a]  Tixtatt  tbe  time  wbnt  tlie  Uk- 
biUty  of  the  carrier  enOs  and  tbat  of 
the  wftrdLOuemaa  begliu  Is  a  legis- 
lative question  and  cannot  be  dele- 

Jated  to  a  railroad  commission, 
ones  V.  Southern  R.  Co.,  76  S.  C.  67. 

66  SE  666. 

14.  McWhorter  v.  Pensacola.  etc., 
R.  Co.,  24  Fla.  417.  6  S  129.  12  AmSR 
220.  2  LRA  604;  Chicago,  etc..  R.  Co, 
v.  Jones,  149  III.  361.  37  NE  247,  41 
AmSR  27S,  24  LRA  141. 

15.  Power  to  prevent  dl«orlmlnft- 
tion  see  Infra  f  748. 

16.  See  supra  S  38. 

17.  Chicago,  etc.,  R.  Co.  v.  Minne- 
sota, 134  U.  S.  418,  10  sot  462.  702. 
33  L.  ed.  970  {rev  38  Minn.  281.  37 
NW  782];  Mercantile  Trust  Co.  v. 
Texas,  etc.,  R  Co.  61  Fed.  529; 
Louisville,  etc.,  R,  Co  v,  Tennessee 
R.  Commn.,  19  Fed.  679:  State  v. 
Louisville,  etc.,  R.  Co.,  62  Fla.  316, 

67  S  176. 

18.  Mobile,  etc..  R.  Co.  v.  Sessions, 
28  Fed.  692:  Louisville,  etc.,  R.  Co.  v. 
Tennessee  R.  Commn.,  19  Fed.  679; 
State  V.  Chicago,  etc..  R.  Co..  40  Minn. 
267.  41  NW  1047.  12  AmSR  730,  t 
LRA  238;  Merrill  v.  Boston,  etc.,  R. 
Co..  63  N.  H.  269;  Sternberger  ,v. 
Cape  Fear.  etc..  R.  Co.,  29  S.  C.  610. 
7  SE  836,  2  LRA  105.  See  also  Infra 
I  42. 

19.  State  R.  Commn.  v.  Galveston 
Chamber  of  Commerce,  61  Tex.  Civ. 
A.  476,  116  SW  94. 

so.  U.  S.—Sller  V.  Illinois  Cent. 
R.  Co..  213  U.  S.  199,  29  SCt  458,  63 
L.  ed.  760. 

Fla. — State  v.  Louisville,  etc..  R. 
Co..  57  Pla.  626.  49  S  39;  State  v. 
Atlantic  Coast  I-lne  R.  Co..  56  Fla. 
617.  47  S  969,  32  LRANS  639;  SUte 
V.  Atlantic  Coast  Line  R.  Co.,  51  Fla. 
578.  40  S  875. 

Ga. — State  v.  Wrishtsville,  etc.  R. 
Co..  104  Oa.  437,  39  SE  891:  Zuber  v. 
Southern  R.  Co.,  9  Ga.  A.  639.  71  SB 
937. 

Or. — State'  Bd.  of  R.  Comrs.  v. 
Oregon  R.,  eta.  Co.,  17  Or.  66.  19  P 

702. 

S.  C. — Jones  v.  Southern  R.  Co.,  76 
S.  e.  67.  56  SE  666. 

See  also  Railroads  [33  Cyc  481. 
Ca]  Knle  applied. — A  statute  which 
gives  a  railroad  commission  power  to 
prescribe  rates  for  the  storage  of 


For  later  eases.  dsrelopsMBts  and  tfhasfM  In  the  law  see  cumulative  Annotations,  aams  title.  pan«Bd  note  number. 
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any  Teasonable  doubt  of  -the  existence  of  any  paiv 
tienlar  power  in  the  commission  should  be  resolved 
against  the  exeircise  of  such  power."  Furthermore 
any  rule  adopted  by  the  commission  should  be  so 
eonstmed  and  applied  as  to  make  it  conform  to  the 
powers  conferred."  Nevertheless  authority  that 
is  indispensable  to  the  undoubted  valid  puxposee 
and  objects  of  remedial  statutory  provinons  may 
be  conferred  or  implied  from  powers  expressly 
given.  The  difficulty  of  making  specific  enumera- 
tion of  all  such  powers  as  the  le^latnre  may 
intend  to  confer  on  railroad  commissioners  for  the 
regulation  'of  common  carriers  in  the  interest  of 
the  public  welfare  renders  it  necessary  to  confer 
some  powers  in  general  terms,  and  general  powers 
given  are  intended  to  confer  other  powers  than 
those  specifically  numerated."  And  where  power 
is  clearly  conferred  or  fairly  implied,  and  is  con- 
sistent with  the  puxposes  for  which  the  commis- 
sion was  established  by  law,  the  existence  of 


the  power  should  be  resolved  in  favor  of  the  com- 
missioners so  as  to  enable  them  to  perform  their 
proper  functions  of  government.'*  Rules  and  regu- 
lations prescribed  by  a  state  railroad  commission 
supersede  any  rules  or  regulations  prescribed  by 
the  carrier  which  are  in  conflict  therewith."  Under 
constitutional  and  statutory  provisions,  in  some 
jurisdictions,  the  rales  and  r^^lations  prescribed 
by  the  state  railroad  commission  are  prima  facie 
just  and  reasonable,  fmd  correct  as  to  the  facts 
found.*" 

[9  42]  0.  Regulation  and  Control  by  Federal 
Oovemment."  It  has  always  been  the  rule,  even 
prior  to  the  enactment  of  the  Carmack  amendment, 
that  the  states  and  territories  are  without  power 
to  enact  legidation  'in  respect  of  interstate  traffic 
which  constitutes  a  direct  and  immediate  burden 
on  it.''  But  it  was  equally  well  settled  that  lia^ 
bility  of  a  carrier  for  loss  or  damage  to  an  inter- 
state shipment  of  property  might  be  regulated  by 


freight  and  to  fix  the  time  after  Ita 
arrival  when  BtoraKe  oharKes  shall 
besln  does  not  confer  power  on  the 
commfsslon  to  flx  the  time  when  the 
llabflfty  of  the  carrier  ends  and  that 
of  the  warehouseman  be^ns.  Jones 
V.  Southern  R.  Co.,  76  S.  C.  67,  66 
SE  666. 

[b]  Power  to  make  a  feaeral 
•olMdvle  of  nuotmiun  rates  (1)  for 

the  transportation  of  all  commodities, 
on  all  railroads,  to  and  from  all 
points  within  the  state,  on  a  general 
and  comprehensive  complaint  that 
rates  are  too  high,  or  on  like  Informa- 
tion of  the  commission  itself,  is  not 
conferred  on  the  Kentucky  railroad 
commission  bv  the  Kentucky  act  of 
March  10,  1900  (Acts  [1900}  p  6  c  2), 
authorizing  It,  on  complaint  that  the 
rates  of  any  railway  company  are 
extortionate,  or  on  its  own  informa- 
tion, to  flx  a  reasonable  rate  if,  after 
hearing.  It  finds  the  rates  extortion- 
ate. Slier  V.  Illinois  Cent.  R.  Co.. 
213  U.  S.  199,  29  SCt  458,  6S  L.  ed. 
780;  Slier  v.  LonlsvlUe,  etc.,  R  Co., 
213  U.  S.  175,  29  SCt  451,  63  U  ed. 
753.  (2)  "The  difterence  between  the 
fixing  of  one  rate,  or  a  few  upon 
speclflc  complaint  or  Information,  and 
the  adoption  of  a  general  scheme  of 
rates  applicable  In  all  cases  to  all 
the  roads,  la  vast  and  Important.  In 
the  one  case  It  can  be  fairly  accom- 
plished, while  in  the  other  the  chances 
of  injustice  and  great  Inequalities  are 
infinite  and  almost  certain  to  con- 
cur. We  do  not  say  that  under  this 
statute,  as  we  construe  it.  there  must 
be  a  separate  proceeding  or  com- 
plaint for  each  separate  rate.  A 
complaint,  or  a  proceeding  on  In- 
formation by  the  commission  Itself, 
in  regard  to  any  road,  may  Include 
more  than  the  rate  on  one  commodity 
or  more  than  one  rate,  but  there 
must  be  some  specific  complaint  or 
Information  in  regard  to  each  rate 
to  be  Investigated,  and  there  can  be, 
under  this  statute,  no  such  wholesale 
complaint,  which  by  Its  looseness  and 
Its  generalities  can  be  made  applica- 
ble to  every  rate  in  operation  on  a 
railroad,  or  upon  several  or  all  of  the 
railroads  of  the  State.  If  the  legis- 
lature Intended  to  give  such  an  uni- 
versal and  all-prevailing  power  it 
Is  not  too  much  to  say  that  the  lan- 
guage used  in  giving  It  should  be  so 
plain  as  not  to  permit  of  doubt  as  to 
the  legislative  intent."  Siter  v.liouls- 
vlUe,  etc.,  R.  Co.,  213  U.  S.  176,  197, 
29  SCt  451,  63  1..  ed.  763. 

[c1  Ooatraets  for  tlinmgli 
nwMK— In  the  absence  of  a  statute 
BO  providing,  the  state  railroad  com- 
mission has  no  power  to  compel  a 
railroad  company  to  contract  for  the 
shipment  of  goods  beyond  Its  own 
line.  State  v.  'Wrlghtavllle.  etc.,  R. 
Co..  104  Oa.  417.  SO  SB  891. 

[d]  Xft  Oaaada  the  board  of  rail- 
way comnrlesloners  has  Jurisdiction 
by  virtue  of  the  Railway  Aot  9  Zi, 


to  mabe  a  declaratory  order  as 
against  the  carrier  that  rates  ex- 
acted by  It  between  certain  dates 
were  Illegal,  although  by  reason  of 
a  subsequent  change  In  the  author- 
ized tariff  no  executdve  order  was 
necessary  nor  was  any  made  by  the 
board.  Canadian  Pac.  R.  Co.  v.  Cana- 
dian on  Co.,  [1914]  A.  G.  1022,  19 
DomLR  64  laff  47  Can.  8.  C.  1E4,  14 
CanRCaa  201]. 

ai.  state  v.  Atlantic  Coast  Line  R. 
Co.,  56  Fla.  617,  47  8  969,  32  LRANS 
639. 

as.  State  T.  Atlantic  Coast  Ijln« 
R.  Co.,  66  Fla.  617,  47  8  969,  32  LRA 
NS  639. 

33.  State  v.  Atlantic  Coaat  Line  R. 
Co.,  61  Fla.  799,  54  S  900;  State  v. 
Atlantic  Coast  Line  R.  Co.,  66  Fla. 
617.  47  S  969,  32  LRANS  63». 

fl4.  State  V.  Atlantic  Coast  Line 
R.  Co..  56  Fla.  617,  646,  47  B  969,  32 
LRANS  639. 

as.  U.  S.  BxpresB  Co.  v.  State, 
<OkI.)  160  P  178;  St.  Lk>u1s,  etc.,  R. 
Co.  V.  Traveleps'  Corp.,  (Okl.)  148  P 
166. 

Se-a7.  U.  S.  Bxpress  Oo.  v,  State, 
(Okl.)  150  P  178:  St.  Louis,  etc.,  R. 
Co.  v.  State,  28  Okl.  372.  Ill  P  396, 
114  P  1096;  Chicago,  etc.,  R.  Co.  v. 
State.  24  Okl.  370,  103  P  617,  24  LRA 
NS  393;  Missouri,  etc.,  R.  Co.  v.  State, 
24  Okl.  331,  103  P  613:  Atchison,  etc., 
R.  Co.  v.  State.  28  Okl.  210.  100  P 
11,  21  JJRANS  908. 

[a]  Burden  of  orevoomlng  pre- 
aQinptlon,~On  appeal,  the  burden  Is 
on  appellant  to  overcome  this  pre- 
sumption, which  may  be  done  by 
showing  that  the  facts  affirmatively 
found  by  the  commission  show  the 
order  to  be  unreasonable  and  unjust, 
or  by  showing  that  the  commission 
failed  to  make  findings  or  evidence  In 
that  regard  or  that  its  findings  are 
not  justified  by  the  evidence.  U.  S. 
Express  Co.  v.  State.  (Okl.)  150  P 
178;  St.  Louis,  etc.,  R.  C;o.  v.  Travel- 
ers' Corp..  (Okl.)  148  P  166;  Mis- 
souri, etc..  R.  Co.  V.  State,  34  Okl. 
331.  163  P  613. 

38.    Otosr  referenoea: 
Criminal  prosecutions  for  violation 

of  federal  legislation  see  Infra  f 

1008  et  seq. 
Imposition  of  penalties  for  noncom- 

fillance  with  federal  leglalatlon  see 
nfra  |  942  et  seq. 
Power  to  prescribe  uniform  urstem 

of  bookkeeping  see  Infra  i  to. 
Power  to  regulate: 

Express  compandea  see  Infra  i  43. 
Rates  see  Infra  I  631. 
Terminal  facilities  and  Instrumen- 
talities see  Infra  I  43, 
Power  to  require  cars  to  be  furnished 
on   reasonable   request   for  Inter- 
state transportation  see  Infra  I  66. 
Prevention  of  unjust  discrimination 

see  infra  {  746  et  seq. 
Regulation  by  federal  legislation: 
As  to  articles  which  may  be  car- 
ried see  Infra  i  47. 


Of  shipments  over  connecting  lines 
see  Infra  Sf  858-860,  870,  896, 
898,  927. 

Statutory  declaration  in  the  Hepburn 
Act  of  duty  to  furnish  transporta- 
tion see  infra  {  64. 
39.  U.  S. — Central  of  Georgia  R. 
Co.  v.  Murphy,  196  U.  S.  194,  56  SCt 
218,  49  L.  ed.  444,  2  AnnCss  614  and 
note  [rev  116  Ga.  863,  43  SEl  265,  60 
LRA  817]  (holding  that  the  Imposi- 
tion by  a  state  statute  on  the  initial 
or  any  connecting  carrier  of  the  duty 
of  tracing  the  freight  and  Informing 
the  shipper  In  writing  when,  where, 
how,  and  by  which  carrier  the  freight 
was  lost,  damaged,  or  destroyed,  and 
of  giving  the  names  of  the  parties 
and  their  ofllcial  position,  if  any,  by 
whom  the  truth  of  the  facts  set  out 
in  the  Information  can  be  established 
is,  when  applied  to  interstate  com- 
merce, a  violation  of  the  commerce 
clause  of  the  federal  constitution; 
and  that  is  2317,  2318  of  the  Georgia 
code  of  1896,  Imposing  such  a  duty 
on  common  carriers,  are  void  as  to 
shipments  made  from  points  in 
Georgia  to  other  states);  Mobile,  etc., 
R.  Co.  r.  Sessions,  28  Fed.  592  (hold- 
ing that  a  state  has  no  power  by  the 
act  of  Its  legislature  or  through  the 
railroad  commission  to  regulate  inter- 
state trafilc  by  fixing  rates  for  trans- 
portation of  goods  from  points  within 
the  state  to  points  without  the  state). 
See  also  inffa  I  628, 

Kan. — State  v.  Otis.  60  Kan.  248,  56 
P  14  (holding  that  L.  [1897]  c  167, 
requiring  railroad  companies  "doing 
business  within  the  limits"  of  Kan- 
sas to  furnish  free  transportation  to 
shippers  of  live  stock  in  certain 
cases,  applies  only  to  traffic  within 
the  state). 

Minn. — State  v.  Chicago,  etc.,  R. 
Co.,  40  Minn.  267,  41  NW  1047,  12 
AmSR  730,  8  LRA  238  (interstate 
rates  for  transportation). 

Okl. — St.  Louis,  etc.,  R.  Co.  v.  State, 
26  Okl.  62,  107  P  929,  30  LRANS  137. 

Tex, — Missouri,  etc.,  R.  Co.  v.  Stark 
Grain  Co.,  103  Tex.  642.  131  SW  410 
[mod  (Civ.  A.)  120  SW  1146]  (hold- 
ing that  Rev.  St.  11895]  arts  *494- 
4496.  prescribing  the  duty  of  rail- 
roads to  take  and  to  transport  prop- 
erty, are  not  applicable  to  an  action 
for  delay  in  delivering  freight  ten- 
dered the  carrier  In  another  state); 
Texas,  etc.,  R.  Co.  v.  Berry.  31  Tex. 
Civ.  A.  3,  71  SW  326  (holding  that 
Rev.  St.  art  331a,  providing  that,  all 
common  carriers  overwhose  lines  any 
freight  or  other  property  received 
by  any  of  such  carriers  for  through 
transportation  between  points  In  the 
state  on  a  contract  for  through  car- 
riage recognized  or  acted  on  by  such 
carriers  shall  with  respect  to  such 
transportation  be  considered  connect- 
ing lines  and  deemed  the  agents  of 
one  another,  etc.,  has  no  application 
to  an  interstate  shipment);  State  v. 
Southern  Kansas  R.  Co.,  (Civ.  A.)  49 
SW  262  (holding  that,  where  a  carrier 
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the  law  of  the  state  and  rules  preaoribed  by  the 
state  for  the  managemeiit  and  operation  of  inter- 
state carriers'  roads,  designed  for  the  protection 
of  property  otherwise  endangered  by  their  use."** 
This  was  on  the  theory  that  this  did  not  amount 
to  a  regulation  of  interstate  commerce,  although  in 
some  degree  the  eondnet  And  the  liability  of  those 
engaged  in  snoh  commerce  were  controlled  by  such 
regulations.  It  was  said  that  "so  long  as  Congress 
has  not  l^slated  upon  the  particular  subject,  they 
are  rather  to  be  r^rded  as  legislation  in  aid  of 
SQ^  commerce,  and  as  a  rightful  exercise  of  the 
police  power  of  the  State  to  regulate  the  relative 
rights  and  duties  of  all  peraons  and  corporations 
within  its  limits.""  However,  it  is  only  the 
silence  of  congress  which  authorizes  the  exercise 
of  the  police  power  on  the  subject  and,  when  con- 
gress has  acted  in  such  a  way  as  to  manifest  a 


transports  frei^rht  from  a  point  in 
another  state  under  a  contract  for 
Its  delivery  f.  o.  b.  cars  of  a  Texas 
railway,  the  latter  carrier  is  engaged 
In  Interstate  commerce  and  not  sub- 
ject to  the  state  railroad  commission 
reeulattons);  State  v.  Qulf,  etc.,  R. 
Co.,  (Civ.  A.)  44  8W  542  (holding 
that  a  common  carrier  transporting 
freight  under  contract  for  its  shlD- 
ment  from  one  point  to  another  In 
the  same  state,  for  delivery  on 
arrival  at  the  latter  point  to  another 
carrier  for  transportation  out  of  the 
state,  la  engaged  In  Interstate  com- 
merce  and  Is  not  subject  to  the  state 
railway  commission  regulations). 

And  see  Commerce  f?  Cyc  4221. 
'  [a]  It  Is  of  cowwe  •lementatr  that, 
where  the  object  of  the  contract  la 
the  transportation  of  articles  of  com- 
merce from  one  state  to  another,  no 
power  la  left  In  the  states  to  forbid 
it.  Richmond,  etc,  B.  Co.  v.  B.  A. 
Patterson  Tobacco  Co.,  169  U.  8.  811. 
IS  SCt  S3E,  42  L.  ed.  769. 

30.  Adams  Express  Co.  v.  Cron- 
inger.  226  U.  S.  491,  33  SCt  148,  67 
L.  ed.  314,  44  LRAKS  267;  Penn- 
sylvania R.  Co.  V.  Hughes.  191  U.  S. 
477.  24  set  132,  48  L.  ed.  268:  Cleve- 
land, etc.,  R.  Co.  v.  ininols.  177  TJ.  S. 
614,  20  SCt  722,  44  L.  ed.  8«8:  Rich- 
mond, etc.,  R.  Co.  v.  R.  A,  Patterson 
Co..  169  XT.  S.  311,  18  SCt  33R.  42  L. 
ed.  769;  Chicago,  etc..  R.  Co.  v.  Solan, 
169  U.  8.  133,  18  SCt  289,  42  L.  ed. 
688:  New  Ti^rk,  etc.,  R.  Co.  v.  Now 
York,  166  TJ.  S.  628,  17  SCt  418.  41  L. 
ed.  SS3;  Smith  v.  Alabama,  124  U.  S. 
46S.  8  SCt  5tf4,  31  L.  ed.  608. 

31.  Chicago,  etc.  R.  Co.  v.  Solan, 
169  U.  S.  13S,  1S7,  18  SCt  289,  42  L. 
ed.  688. 

"Such  regulations  would  fall  within 
that  large  class  of  regulations  which 
It  is  competent  for  a  State  to  make 
In  the  absence  of  legislation  by  Con- 
gress, growing  out  of  the  territorial 
Jurisdiction  of  the  State  over  such 
carriers  nnd  tta  duty  and  power  to 
safeguard  the  general  public  iigatnst 
acts  of  misfeasanpe  and  nonfeasance 
committed  within  Its  limits,  although 
interstate  commerce  maybelndirectly 
affected."  Adams  Express  Co.  v.  Cron- 
Inger,  226  U.  S.  491.  500.  33  SCt  148, 
67  L.  ed.  314.  44  T^RANS  257. 

33.  Adams  Express  Co.  v.  Cron- 
Inger,  226  U.  S.  491,  33  SCt  148,  57  L. 
ed.  314,  44  LRANS  257;  Northern  Pac. 
B.  Co.  V.  Washinpton,  222  U,  S.  370, 
32  SCt  160,  56  L,  ed.  237. 

n>  [a]  "Oarmaok  amendment."— 
"That  any  common  carrier,  railroad, 
or  transportation  company  receiving 
property  for  transportation  from  a 
point  in  one  State  to  a  point  In  an- 
other State  shall  Issue  a  receipt  or 
bill  of  lading  therefor  and  shall  he 
liable  to  the  lawful  holder  thereof 
for  any  loss,  damage,  or  injury  to 
such  property  caused  by  it  or  by  any 
common  carrier,  railroad,  or  trans- 
portation company  to  which  said 
property  may  be  delivered,  or  over 
whose  line  or  lines  such  property 
may  pass,  and  no  contract,  receipt, 


rule,  or  regulation  shall  exempt  such 
common  carrier,  railroad,  or  trans- 
portation company  from  the  liability 
hereby  imposed:  Provided,  That  noth- 
ing in  this  section  shall  deprive  any 
bolder  of  such  receipt  or  bill  of  lad- 
ing of  any  remedy  ot-  right  of  action 
which  he  has  under  existing  law. 
That  the  common  carrier,  railroad,  or 
transportation  company  Issuing  such 
receipt  or  bill  of  lading  shall  be  en- 
titled to  recover  from  the  common 
carrier,  railroad,  or  transportation 
company  on  whose  line  the  loss, 
damage,  or  injury  shall  have  been 
sustained  the  amount  of  such  loss, 
damage,  or  Injury  as  It  may  be  re- 
quired to  pay  to  the  owners  of  such 
property,  as  may  be  evidenced  by 
any  receipt.  Judgment,  or  transcript 
thereof."  Act  June  29,  1906  (34  U.  S. 
St.  at  L.  693,  594  c  85^1  S  7>. 

84.  U.  S. — Atchison,  etc.,  R.  Co.  v. 
Harold,  241  U.  8.  871,  36  SCt  666; 
Georgia,  etc.,  R.  Co.  v.  Bllsh  MllllnR 
Co..  241  U.  8.  190.  36  SCt  541  laft 
15  Ga.  A.  142,  82  SB  784];  Southern 
Express  Co.  v.  Prescott,  240  U.  S. 
632,  36  SCt  469:  Southern  Expres.s 
Co.  V.  Byers,  240  U.  S.  612.  36  SCt 
410;  Cleveland,  etc..  R.  Co.  v.  TJettle- 
baoh.  239  U.  S.  688.  36  SCt  177; 
Charleston,  etc.,  R.  Co.  v.  Varnvllle 
Furniture  Co.,  237  U.  S.  697,  35  SCt 
716.  59  L.  ed.  1137;  Atchison,  etc..  R. 
Co.  V.  Robinson,  233  U.  S.  173.  34  SCt 
566,  68  L.  ed.  901;  Boston,  etc..  R. 
Co.  V.  Hooker.  233  U.  S.  97.  -14  srt 
526.  58  U  ed.  8fi8.  LRA191RB  450, 
AnnCasl915D  693  and  note;  Chicago, 
etc.,  R.  Co.  V.  Cramer,  232  U.  S.  490, 
34  SCt  383,  58  I.,  ed.  697  [rev  153 
Iowa  103.  183  NW  387];  Missouri, 
etc..  R.  Co.  V,  Harriman.  227  U.  S. 
657,  33  SCt  397,  57  L.  ed.  690:  Kansas 
City  Southern  R.  Co.  v.  Carl,  227  U. 
S.  639.  33  SCt  331,  57  I.,  cd.  683; 
ChlcaKO,  etc..  R.  Co.  v.  I.atta-  22G  O. 
S.  619,  33  SCt  156,  67  L.  ed.  328; 
Chicago,  etc.,  R.  Co.  v.  Miller,  226  U. 
S.  613,  33  SCt  155,  57  L..  ed.  323; 
Adams  Express  Co.  v.  Croninger,  226 
U.  S.  491,  33  SCt  148.  57  L.  ed.  314, 
44  LHAXS  257  and  note:  Southern  R. 
Co.  v.  Reld,  222  U.  8.  424.  32  SCt  140, 
56  L.  ed.  257. 

Fla. — Fornel  v.  Florida  East  Coast 
R.  Co.,  66  Fla.  102,  110,  61  S  194 
(holding  that  rules  adopted  by  a 
state  railroad  commission  as  to  de- 
murrage have  no  application  to  Inter- 
stale  shipments). 

Ga.— Mitchell  v.  Atlantic  Coast 
Line  R.  Co..  15  Ga.  A.  797.  84  SE  227; 
Atlantic  Coast  Line  R.  Co.  v.  Thomeis- 
ville  Live  Stock  Co.,  13  Ga.  A.  102, 
78  SE  1019. 

111. — Michelson  v.  Judson  Freight 
Forwarding  Co..  268  III.  546.  109  NE 
281;  Cllngan  v.  Cleveland,  etc.,  R.  Co., 
184  111.  A.  202;  Gamble-Robinaon 
Commn.  Co.  v.  Union  Pac.  R.  Co.,  ISn 
111.  A.  256  [afT  2fi2  III.  400.  104  NE 
666.  AnnCasl916B  80]:  RIcks  Sheep 
Co.  v.  Oregon  Short  Line  R.  Co.,  180 
111.  A.  220. 

Ind. — Toledo,  etc,  R.  Co.  v.  :\rilner, 
(A.)    110  NE  756;   Adam.s  E\))res3 


purpose  to  exereisie  its  ocmeeded  authority,  the  regu- 
lating power  of  the  state  ceases  to  exist"  And  it 
is  now  well  settled  that  congress  has  exercised  that 
authority  by  the  enactment  of  the  Carmack  amend- 
ment. This  provision,  the  full  text  of  which  is  set 
out  in  the  notes,"  covws  the  entire  field  of  inter- 
state shipments  and  supersedes  all  state  statut^t 
and  state  decisions  on  the  subject"  and  the  «erei8e 
of  the  state's  police  power  in  relating  the  sub- 
ject." In  other  words,  interstate  shipments  are 
entirely  controlled  by  the  provisions  of  this  stat- 
ute, by  the  bill  of  lading  which  it  requires  to  be 
issued,  and  by  the  conmion-law  rules  'as  accepted 
and  applied  in  federal  tribunals,  without  regard  to 
the  rules  of  the  state  courts  theretofore  prevailing."* 
As  was  stated  in  a  decision  of  the  United  States 
supreme  court,  "the  question  as  to  the  resiwnu- 
biUty  under  the  bill  of  lading  js  none  the  less  a 

Co.  V.  Welborn,  59  Ind.  A.  ISO,  108 

NE  163,  109  N^  420. 

Iowa. — Baldwin  v.  Chicago,  etc.,  R. 
Co.,  166  NW  17:  Hellman  v.  Chicago, 
etc.,  R.  Co..  167  Iowa  313,  149  NTV  436. 

Kan. — Miller  v.  Atchison,  etc.,  R. 
Co.,  156  P  780. 

_Ky. — Adams  Express  Co.  v.  Cook. 
162  Ky.  B92.  172  SW  1096;  Robinson, 
V.  Louisville,  etc..  B.  Co.,  160  Ky.  236. 
169  SW  831. 

 Miss. — St.  Loula.  etc,  B.  Co.  v. 

Woodruff  Hills,  lOS  Miss.  214.  «2  S 

171. 

Mo. — Donovan  v.  Wells,  266  Mo, 
291,  177  SW  839;  Kent  v.  Chicago, 
etc.,  R.  Co.,  189  Mo.  A.  424,  176  SW 
1105:  Hunt  V.  St.  Louis,  etc.,  R.  Co.» 
187  Mo.  A.  639.  173  SW  61;  Rlddler  v. 
Missouri  Pac.  R.  Co..  184  Mo.  A.  709, 
171  SW  632;  McParland  v.  ChUcago, 
etc.,  R.  Co..  (A.)  168  SW  741;  CwUrns 
V.  Denver,  otc.  R.  Co.,  181  Mo.  A.  213, 
167  SW  1178;  McElvaln  v.  St.  LouiS. 
etc.,  R.  Co.,  176  Mo.  A.  379.  158  SW 
464;  Joseph  v.  Chicago,  etc.,  H.  Co.. 
176  Mo.  A.  18,  157  SW  837. 

N,  J. — Ollvlt  V.  Pennsylvania  B. 
Co.,  88  N.  J.  L.  241.  96  A  582;  Spada 
V.  Pennsylvania  R.  Co.,  86  N.  J.  L. 
187,  92  A  379. 

N.  T. — Davenport  v.  Chesapeake, 
etc..  R.  Co.,  87  Misc.  303,  149  NTS- 
865. 

Okl. — Chicago,  etc.,  R.  Co.  v. 
Beatty,  42  Okl.  628,  141  P  442;  St. 
Louis,  etc.,  R.  Co.  V.  Cox,  40  Okl.  258. 
138  P  144;  St.  Ixtuis,  etc.,  R,  Co.  v. 
Zlckaafoose.  39  Okl.  302,  136  P  406; 
Missouri,  etc.,  R.  Co.  v.  Waiston,  37 
Okl.  617.  133  P  42:  St.  Louis,  etc,  R. 
Co.  V.  Bilby,  36  Okl.  589,  130  P  1089; 
St.  Louis,  etc.,  R.  Co.  v.  State.  36 
Okl.  62.  107  P  929,  30  LRANS  137  and 
note. 

Pa — Wright  V.  Adams  Express  C  ., 

64  Pa.  Super.  486. 

S.  C. — Meetze  v.  Southern  Express 
Co..  91  S.  C.  379,  74  SE  828.  Contra 
Deaver-Jeter  Co.  v.  Southern  R.  Co., 
95  S.  C.  485.  79  SE  709. 

Tenn. — State  v.  Rtmmer,  181  Tenn. 
316.  174  SW  1134. 

Tex. — Hovey  v.  Tankersley,  fClv. 
A.)  177  SW  153:  Galveston,  etc..  R. 
Co.  v.  Sparks,  (Civ.  A.)  162  SW  943; 
Atchison,  etc.,  R.  Co.  v.  Word,  (Civ. 
A.)  159  SW  375. 

36.  Johnson  Grain  Co.  v.  Chicago, 
etc.,  p.  Co.,  177  Mo.  A.  194,  164  SW 
182. 


[a]  State  courts  bonnd  by  fedexal 
dMUsions^— Inasmuch  as  the  laws  of 
states  so  far  as  interstate  shipments 
are  concerned  were  superseded  by  the 
amendments  of  the  Interstate  Com- 
merce Act  because  such  legislation 
covers  the  entire  field  of  Interstate 
commerce,  the  state'courts  must  look 
to  It  for  guidance  for  the  decisions 
of  the  federal  courts  construing  it. 
Sims  V.  Missouri  Pac.  R.  Co..  177  Mo, 
A.  18.  163  SW  275  (opinion  of  the 
court  by  Johnson,  J.,  in  which  the 
authorities  are  reviewed). 

36.  Cincinnati,  etc.,  R.  Co.  V. 
Rankin,  241  U.  S.  .119,  36  SCt  555: 
Southern  Express  Co.  v.  Byers.  240 


For  later  oases,  developments  and  oluuves  In  the  taw  see  cumulative  Annotations,  same  title,  page  aTvd^vH44V?>t>ci'. 
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Federal  one  because  it  must  be  resolved  by  the 
application  of  general  principles  of  the  common 
law. ' ' "  The  statute  manifestB  the  intent  of  con- 
gress that  the  obligation  of  the  carrier  with  re- 
spect to  the  services  within  its  purview  shall  be 
governed  by  uniform  rules  in  place  of  the  diverse 
requirements  of  state  legislation  and  decisions."" 
"To  hold  that  the  liability  therein  declared  may 
be  increased  or  dimiuished  by  local  regulations 
or  local  views  of  public  policy  will  either  make 
the  provision  less  than  supreme  or  indicate  that 
Congress  has  not  shown  a  purpose  to  take  posses- 
sion of  the  subject.  The  first  would  be  unthink- 
able and  the  latter  would  be  to  revert  to  the  un- 
certainties and  diversities  of  ruling  which  led  to 
the  amendment. ' ' " 

Contracts  limiting  camar's  omninon-law  liaUlity. 
One  of  the  most  frequmt  ap^Ueations  -  of  the 
doctrine  under  eonsideration  is  in  respect  to  eon- 
tncts  limiting  the  earner's  eommon-law  liability. 
For  instance  in  some  jurisdictions  constitutional  and 
statatocy  provisionB  forbid  absolutely  any  limita- 
tion of  the  carrier's  common-law  liability,  and 
these  provisions  were  held  applicable  to  inter- 
state as  well  as  to  intra-state  shipments.^  How- 
ererf  by  virtue  of  the  Carmack  amendment  the 
rule  has  been  changed  so  far  as  interstate 
shipments  are  concerned,  and  a  limitation  of  the 
earner's  liability  valid  at  common  law  is,  as  to 
interstate  shipments,  valid  under  this  amendment 
irre^KCtive  of  any  state  constitutional  or  statu- 
tory provisionB  to  the  contrary.*^  In  a  state, 
where,  as  is  hereafter  shown,  the  common-law 
doctrine  which  forbids  the  carrier  to  limit  its  lia- 
bility for  loss  or  injury  caused  by  the  n^ligenoe 
of  itself  or  its  agents  or  servants  has  been 
greatly  modified,"  necessarily  this  rule  as  r^;ardB 
interstate  ^ipmwts  is  abrogated  by  the  Carmack 
amendment  inasmuch  as  the  eommon  law  as  in- 
terpreted by  the  United  States  supreme  court  holds 
limitations  of  this  character  void."  A  farther 
very  important  applieation  of  the  doctrine  to  lim- 
ited liability  eontraots  is  this:  Before  the  enact- 
ment of  ^e  Cannaok  amendment  the  greatest  con- 
fusion ezuted  as  to  whether  a  limitation  of  the 
carrier's  liability  for  loss  or  injury  to  a  specified 
value  was  valid  in  case  the  shipment  was  lost  or 
injured  by,  reason  of  the  negligence  of  the  car- 
rier. In  the  majority  of  states  and  in  the  supreme 
court  of  the  United  States  it  was  held  that  a  limi- 
tation of  this  character  was  not  a  limitation  sgainst 
n^ligence,  and  when  reasonable  and  based  on  a 
reduced  rate  of  shipment  was  valid.**  On  the 
other  hand,  in  a  number  of  states  the  view  was 
held,  both  in  the  absence  of,  and  under  constitu- 
tional or  statutory  provisions  prohibiting  limitation 
of,  common-law  liability,  that,  when  loss  or  damage 

U.  S.  612,  36  set  410:  Cleveland,  etc., 
K-  Co.  V.  Dettleback.  239  U.  S.  588, 
S«  set  177:  Memphis  R.  Co.  v.  Har- 
Tlman,  227  IJ.  S.  6S1;  Adams  Express 
Co.  V.  Cronlnnr,  22$  U.  S.  491.  3S 
set  148.  S7  £.  ed.  814,  44  LRANS 
257;  Adams  Bxpresa  Co.  v.  Cook,  162 
Ky.  692.  172  SW  1096;  Louisville,  etc.. 
R.  Co.  V.  Miller,  158  Ky.  677,  162  SW 
78,  60  LRANS  819  and  note;  Dunlap 
V.  Chicago,  etc.,  R.  Co..  187  Mo.  A. 
201.  172  SW  1178;  kamllton  v. 
Cblcaso.  etc.  R.  Co.,  177  Mo.  A.  145. 
1S4  SW  248. 

97.  Southern  R.  Co.  v.  Prescott. 
340  U.  8.  632,  840,  86  SCt  4«».  To 
same  •ffect  BfanssA  City.  etc..  R.  Co. 
T.  Oakl«T,  lit  Ark.  80.  170  SW  Stt; 
Adams  BxpreBB  Co.  v.  Cook,  162  lb'. 
598,  ITS  SW  1096:  Z^oulBTllle.  etc..  R. 


resulted  fn»n  n^ligence  of  the  carrier,  any  limi- 
tation in  the  contract  as  to  the  amount  recover- 
able, although  based  on  a  reduced  rate  of  freight, 
was  invalid  as  exempting  the  carrier  from  liability 
for  the  consequences  of  its  own  n^ligence.*^  The 
effect  of  the  Carmack  amendment  is,  of  course,  to 
make  the  rule  uniform  in  all  jurisdictions  of  the 
United  States,  so  far  as  interstate  shipments  are 
concerned,  and  to  render  valid  a  limitation  of  the 
character  under  consideration,  whether  the  Iras 
or  injury  was  due  to  the  carrier's  negligence  or 
not.^  A  conflict  existed  also  in  the  decisions  of 
the  state  courts  as  to  whether  a  contract  limiting 
the  liability  of  the  carrier  to  a  designated  amount, 
unless  a  value  in  excess  of  that  stipulated  was  dis- 
closed to  the  carrier,  was  valid.  However,  the 
supreme  court  of  the  United  States  affirmed  the 
validity  of  these  contracts  and  by  virtne  of  the 
Carmack  amendment  this  rule  governs  in  case  of 
interstate  shipments.^  Although  contracts  limit- 
ing liability  for  loss  or  injury  to  value  at  the  time 
and  place  of  shipment  are  held  void  under  statutes 
prohibitir^  carriers  from  limiting  their  common- 
law  liability,  a  contract  for  an  interstate  ship- 
mmt,  made  in  a  state  where  such  a  statute  is  in 
force,  is  valid  under  the  Carmack  amendment, 
in  as  much  as  the  decisions  of  the  federal  courts 
prior  to  the  amendment  held  such  contracts  valid.^ 
Decisions  of  the  state  courts  as  to  whether  great 
disproportion  between  the  actual  and  fixed  value 
of  the  goods  render  a  contract  of  shipment,  lim- 
iting the  carrier's  liability  to  the  amount  fixed, 
unreasonable  and  arbitrary  are  not  harmonious. 
But  the  United  States  supreme  court  has  upheld  the 
validity  of  these  contracts,  and  this  doctrine  must 
of  course  prevail  in  so  far  as  interstate  shipments 
are  concemed.^^  Under  some  state  statutes  the 
mere  acceptance  of  a  bill  of  lading  or  a  ship- 
ping receipt  containing  limitations  of  the  carrier's 
common-law  liability  did  not  amount  to  an  assent 
to  the  limitations  so  as  to  make  them  binding;  it 
was  farther  necessary  that  the  ^ppOT  or  his 
agent,  at  the  time  of  making  the  contract  of 
shipment,  knew  the  twms  and  conditicms  thereof 
and  assented  thereto;^  but  this  doctrine,  in  so  far 
as  interstate  shipments  are  concerned,  has  been 
superseded  by  the  Carm»!k  amendment,  and  the 
shipper  is  conclusively  presumed  to  know  the 
terms  of  the  bill  of  lading  and  the  published  rate 
filed  with  the  interstate  commerce  commission.*^ 
Oontractnal  nqniieiiients  of  notice  of  Ion  or 
injnxy.  According  to  some  decisions  requirements 
of  this  character  are  limitations  of  the  carrier's 
common-law  liability,  and  it  has  been  held,  under 
state  riatutes  forbidding  limitations  of  the  car- 
rier's eommon-law  liability,  that  these  reqdire- 
ments  are  void.    However,  the  Carmack  amend- 

1019:  Cook  V.  Northern  Pac.  R.  Co., 

32  N.  D.  340.  166  NW  867,  LRA1916D 
346. 

39,  Adams  Express  Co.  v.  Cron- 
Inger,  226  U.  S.  4$1.  606,  33  SCt  148, 
57  L.  ed.  814,  44  LRANS  267  and 
note. 

40,  See  Intra  »  171. 

41.  See  infra  B|  172.  211. 

42.  See  infra  j  202. 

43,  See  Infra  g  206. 

44.  See  Infra  1  211. 
46.  See  Infra  j)  218,  219. 
4e.  See  Infra  9  220. 
4T.  See  Infra  1  221. 
4B.  See  Infra  i  222. 
40^  See  Infra  I  217. 
80.  Sea  Infra  t  184. 
51.  8m  Infra  S  184. 
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Co.  V.  Miller,  166  Ky.  677,  162  SW 
73.  50  LRANS  819. 

[a]  Thus  "the  validity  of  any 
stipulation  In  a  contract  -which  under- 
Ukes  to  limit  the  earrler'a  liability 
[Id  respect  of  an  Interstate  ship- 
ment] Is  a  Federal  question  to  be  de- 
termined by  the  State  and  Federal 
courts  under  the  comn-on  law  as 
Anally  declared  by  the  United  States 
Supreme  Court."  Adams  Express  Co. 
V.  Cook,  162  Ky.  692.  596.  172  SW 
1096;  Louisville,  et&,  R.  Co.  v.  Miller, 
156  Ky.  677,  162  SW  78,  BO  LRANS 
819. 

•8.  Southern  R.  Co.  v,  Prescott, 
240  U.  S.  682,  86  SCt  469;  Atlantic 
Coast  Line  R.  Co.  v.  Thomasvllle 
Live  Stock  Co.,  18  Oa.  A.  102,  78  SB 
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ment  which  prohibits  limitations  of  liability  against 
n^ligence  does  not  prohibit  a  requirement  of 
notice  of  loss  or  injury,  and  this  principle,  in  so 
far  as  interstate  shipments  are  concerned,  super- 
sedes and  abrogates  all  state  decisions  to  the 
contrary." 

Contractual  limitationB  as  to  time  for  bringing 
salt.  Under  the  Carmack  amendment  contractual 
limitations  of  the  time  for  bringing  suit  for  loss 
or  injury  to  goods  shipped  are  valid,  and  state 
laws  or  constitutional  provisions  forbidding  stipu- 
lations of  this  character  are  superseded  thereby 
in  80  far  as  interstate  shipments  are  concerned. 

Waiver  of  sMpnlations  for  notice  of  loss  or  injury- 
are  as  to  time  of  bringing  suit.  Prior  to  the  Car- 
mack  amendment  it  was  uniformly  held,  in  re- 
spect to  both  intra-state  and  interstate  shipments, 
that  contractual  stipulations  for  notice  of  loss  or 
injury,  or  requirements  for  bringing  suit  within  a 
designated  time,  were  for  the  benefit  of  the  carrier 
and  might  be  waived,  but  this  amendment  prohibits 
such  waiver  in  respect  to  interstate  shipments 
regardless  of  prior  state  decisions  to  the 
contrary." 

State  statutes  imposing  pmalties.  State  stat- 
utes imposing  penalties  on  carriers  for  acts  of 
omission  or  commission  in  respect  to  their  duties 
as  such  are,  by  the  Carmack  amendment,  rendered 
void  and  inoperative  as  to  interstate  shipments." 

Limitation  of  liability  to  its  own  line  by  initial 
carrier.  At  common  law  it  was  perfectly  com- 
petent for  the  initial  carrier  to  limit  its  liability 
for  loss  or  injury  to  the  goods  shipped  to  its 
own  line.^  But  under  the  express  provisions  of 
the  Carmack  amendmentf  sueh  a  limitation  in  re- 
spect to  an  interstate  shipment  is  void  and 
inoperative."' 

State  legislation  affecting  liability  of  connect' 
ing  carriers.  In  a  number  of  states  legislation  has 
been  enacted  specially  affecting  the  liability  of 
connecting  carriers.^  By  the  Carmack  amendment 
the  operation  of  this  legislation  is  limited  strictly 
to  intra-state  shipments?' 

A  state  statute  relating  to  conclusiveness  of  bills 
«f  lading  in  tbo  hands  of  bona  fide  purchasers  does 
not  apply  to  interstate  shipments,  these  being  con- 


trolled by  the'  Carmack  amendment." 

Remedies  and  procedure.  While  the  Carmack 
amendment  supersedes  all  state  laws  on  the  sub- 
ject of  interstate  shipments,  in  so  far  as  substan- 
tive rights  of  shippers  are  concerned,  it  has  been 
held  that,  in  respect  to  remedies  and  procedure, 
the  state  laws  are  applicable  in  the  state  courts. 

[$  43]  D.  Carriers,  Instrumentalities,  and 
Facilities  Subject  to  lfegulation->-l.  In  GeneraL 
As  is  shown  io  this  and  subsequent  sections  the 
great  bulk  of  regulation,  state  and  federal,  is 
dircted  against  railroad  companies.  It  cannot  be 
doubted,  however,  that  any  common  carrier  is  sub- 
ject to  control  and  regulation  by  state  and  fed- 
eral government." 

Express  companies  operating  over  railroads  ex- 
ercising a  public  franchise  in  the  state  are  equally 
subject  to  state  control  and  regulation  with  the 
railroad  companies  over  whose  lines  they  operate 
and  an  express  company  is  subject  to  state  con- 
trol, although  it  is  not  organized  as  a  corporation.** 
Express  companies  were  not  within  the  purview  of 
the  original  Interstate  Commerce  Act;"  but  by  the 
provisions  of  the  Hepburn  Act,  amendatory 
thereof,  providing  that  "the  term,  'conmion  car- 
rier' as  used  in  this  act  shall  include  express 
companies,"  they  are  made  subject  to  all  the  pro- 
visions of  the  Interstate  Commerce  Act  and  its 
amendments,  in  so  far  as  the  same  may  be  appli- 
cable, and  to  the  same  extent  as  thon^  they  had 
been  named  in  the  original  aet.*^ 

Branch  Unes  and  spur  tracks.  Comptmies  op- 
erating branch  lines  and  spur  tracks  under  such 
conditions  as  make  them  common  carriers  are  sub- 
ject to  regulation  and  control." 

Terminal  facilities  and  instrumentalities.  So  it 
has  heen  held  that  the  Interstate  Commerce  Act, 
as  amended  by  the  Elkins  saiA  Hepburn  aets^  ex- 
tends to  all  terminal  &cilitie8  and  instrumentali- 
ties.^ It  has  also  been  held  that  the  fact  that 
the  performance  of  the  service  by  the  terminal 
company  is  distributed  among  different  corpora- 
tions having  common  ownraship  under  a  holding 
Company,  which  controls  an  interstate  system^ 
makes  no  difference  where  the  service  to  be  per- 
formed was  a  part  of  the  carriage  of  fre^ht  by 


it  495,  E0«. 
If  9U, 


968,  971,  980. 


sa.    See  Infra  9  477. 

63.  See  Infra  i  506. 

64.  See  Infra, 
06.   See  tnfra 

982.  991,  1006. 

65.  See  Infra,  i|  8S8,  869. 

57.  See  Infra,  f  870. 

58.  See  Infra  i|  861-867. 

59.  See  Infra  J  858-860. 

60.  Southern  R.  Co.  v.  North  State 
Cotton  Co..  107  Miss.  71,  «4  8  96B. 
S«e  also  rinfra  I  278. 

61.  St.  Louis,  etc..  R.  Co.  v. 
Mounts,  4i  Okl.  359.  144  P  1036. 

fa]  Tlie  BtatM  may  oreat*  ralei  ot 
•vldenoe  f^overninrr  the  forms  In 
which  contracts  for  the  transporta- 
tion of  articles  of  commerce  from 
one  state  to  another  when  entered 
into  within  their  borders  mav  be 
made,  at  least  until  coneress  by  gen- 
eral legislation  has  undertaken  to 
govern  the  aubject.  Richmond,  etc., 
R.  Co.  V.  R.  A.  Patterson  Tobacco  Co., 
169  U.  S.  311,  18  set  335.  42      ed.  759. 

ea.  A.  C.  Cheney  Piano  Action  Co. 
V.  New  Yorh  Cent.,  etc.,  R.  Co.,  166 
App.  DIv.  706,  152  NYS  285  [aff  85 
Misc.  167,  148  NYS  lOSL 

63.  State  v.  Pacific  Express  Co., 
80  Nebr.  823.  829.  116  NW  619.  IS 
LRANS  864  (Where  the  court  said: 
"Within  the  limited  scope  of  the  field 
of  transportation  which  is  now  oc- 
cupied exclusively  by  express  com- 


panies, their  relation  to  the  public 
as  common  carriers  is  the  same  as 
that  of  the  railroad  company.  The 
fountain  cannot  rise  higher  than  Its 
source,  and  the  express  company  and 
the  railroad  company  are  both  sub- 
ject to  state  control  and  reasonable 
regulation"). 

64.  U.  S.  Express  Co.  v.  State,  164 
Ind.  196,  212,  73  NE  101  (where  the 
c5ourt  said:  "The  essential  doctrine 
of  the  right  reasonably  to  regulate 
the  conduct  of  both  corporations  and 
Individuals  engaged  In  the  perform- 
ance of  duties  which  are  clearly  of  a 
public  character  has  never  been  de- 
parted from"). 

65.  U.  S.  V.  American  Express  Co.. 
199  Fed.  321;  U.  S.  v.  Morsman,  42 
Fed.  448. 

66.  U.  S.  V.  Wells,  161  Fed.  606 
faff  212  U.  S.  622.  29  SCt  315.  B8 
L.  ed.  636].  See  also  U.  S.  v.  Ameri- 
can Express  Co..  199  Fed.  321  (hold- 
ing that  a  joint  stock  company  doing 
a  general  express  business,  and  hav- 
ing filed  a  schedule  of  rates  with 
the  interstate  commerce  commission. 
Is  subject  to  an  indictment  as  an 
entity  for  discriminations  and  vio- 
lations ot  the  Interstate  Commerce 
Act,  as  amended  by  the  Hepburn 
Act). 

ST.   See  Bupra  !  19. 

68.    U.   S.   V.   Union  Stock  Yard, 


etc.,  Co..  226  IT.  8.  286.  33  SCt  83.  57 
li.  ed.  226  (where  It  held  that 

a  corporation  maintaining  a  stock- 
yard which  operates  a  railroad  sys- 
tem for  cars  to  and  from  trunk  lines. 
In  the  course  of  their  transportation 
from  beyond  the  state.  Is  an  Inter- 
state railway  carrier  within  Inter- 
state Commerce  Act  of  Febr.  4,  1887, 
and  obliged  to  ^le  its  tariffs  with  the 
Interstate  commerce  commission 
under  I  6  of  the  act).  Compare 
Ijarabee  Flour  Mills  Co.  v.  Missouri 
Pac.  R.  Co.,  74  Kan.  808,  88  P  78 
(holding  that  the  swltchtnff  of  cars 
loaded  with  freight  afterward  trans- 
ported to  another  state,  which  Is 
purely  local,  which  Is  Independently 
contracted  for,  which  has  no  relation 
to  the  contract  in  which  the  freight 
Is  removed  beyond  the  bortlars  of  the 
state,  and  no  relation  to  the  ultimate 
destination  of  the  cars,  and  which 
begins  and  ends  before  the  destina- 
tion of  the  car  handled  is  fixed,  is  a 
mere  preliminary  incident  to  inter- 
state commerce,  and  subject  to  state 
control;  that  the  Internal  movement 
of  freight  Is  not  freed  from  state  con- 
trol until  after  it  has  been  Anally 
released  by  the  consignor  to  the  car- 
rier for  transportation  to  a  destina- 
tion Axed  beyond  the  state  line,  anA 
that  such  control  is  not  lost  until 
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railroad  in  interstate  commerce  aod  that  it 
makea  no  ^fferenoe  that  the  terminal  ebmpany 
does  not  issue  a  tbrongh  bill  of  lading,  as  the 
eharaeter  of  the  service  rendered,  and  not  the 
manner  in  vhich  the  goods  are  hilled,  determines 
the  interstate  character  of  the  service.^" 

miliBg  ia  transit  facilities.  Although  the  serv- 
ice of  milling  in  transit  may  not  be  enforced  by  a 
state  railroad  commismoUf  yet  when  voluntarily 
entered  upon  it  may  be  related  and  the  charges 
therefor  pnseribed  by  the  commission." 

Axigatim  companies  being  quasi  public  earners 
are  at  all  times  subject  to  rt^^ulations  prescribed 
by  the  legidature.^' 

[f  44]  8.  Furnishing  BessonaUe  FadUtiM  for 
Aoconmodation  of  PnUic"  The  l^islature  of  a 
state  has  the  power  to  require  carriers,  in  the 
carrying  on  of  thdr  busing  as  such,  to  afford 
every  reasonable  facility  and  convmience  for  the 
transaction  of  such  business  with  the  patrDnixing 


after  the  freight  has  been  -hilled  to 
lU  deatlnatlon). 

6^  Soathem  Pac  TennlnaJ  Co.  v. 
Interstate  Commerce  Commn.,  219  V. 
S.  498,  31  set  S7>,  86  L.  ed.  110. 

TO.  Obto  R.  Commn.  t.  Worthlnr- 
ton,  226  U.  S.  101.  22  SCt  SSI,  66  L. 
cd.  1004;  Southern  Pao.  Terminal  Co, 
V.  Interstate  Commerce  Commn.,  21* 
V.  S.  498,  St  SCt  271.  66  Jj.  ed.  210. 

n.  state  V.  Atlantic  Coast  Une  R. 
Co..  SB  Fla.  <12.  S2  B  4. 

72.    Frescott  Irr.  Co.  v.  Flathere, 

20  Wash.  464,  66  P  186.  See  aLM> 
supra  1  21. 

fs.  batr  of  eanier  to  faxaUhi 
Cars  see  infra,  if  68  et  seq,  88  et  seq. 
FsclUtles  for: 

Handling  of  shipments  In  transit 
see  Inzta  I  100  et  aeq. 

Loadlnv  and  unloadlns  see  Infra 

9  lar 

Snitabia  facilities  for  receiving  and 
d^iverlntf  goods  see  Infra  S  89  et 
seq. 

0<nmattv»  zlffhta  of  eaxileir  to  fnr- 
alsli  faeiaties  mUI  Oha^e  for  <h«u 

see  Infra  I  78. 

74.   V.  8.— Atlantic  Coast  Line  R. 

fo.  V.  North  Carolina  Corp.  Commn., 
206  U.  S.  1.  27  SCt  686,  61  L.  ed.  939 
[air  137  N.  C  1,  49  SB  191,  116  AmSR 
636]:  Wisconsin,  etc.,  R.  Co.  v.  Jacob- 
son.  179  U.  S.  287.  21  SCt  115,  46  L. 
ed.  194;  L^ke  Shore,  etc.,  R.  Co.  v. 
Ohio.  173  U.  S.  286,  19  SCt  465,  43 
L.  ed.  702:  Grand  Trunk  R.  Co.  v. 
Michigan  R.  Commn,,  198  Fed.  1009. 

Colo. — Colorado,  -  etc,  R.  Co.  v. 
State  R.  Commn..  64  Colo.  64.  129  P 
S0«. 

Fla. — State  v.  Atlantic  Coast  Line 
R.  Co..  61  Fla.  899,  64  S  900  (holding 
that  the  constitution  and  statutes 
together  contemplate  that  the  initial 
discretion  as  to  the  operation  of 
trains  shall  be  with  the  managers 
of  the  railroads,  and  that  such  dis- 
cretion shall  be  subject  to  govern- 
mental regulation). 

Ga. — Southern  R.  Co.  v.  State.  125 
Ga.  287.  64  SE  160,  114  AmSR  208, 
6  AnnCas  411. 

Ind. — Liouisville,  etc.,  R.  Co.  v. 
Wright,  18  Ind.  A.  126,  47  NE  491. 

N.  M. — New  Mexico  Wool  Growers' 
Assoc,  V.  Atchison,  etc.,  R.  Co.,  20 
N.  M.  33.  146  P  1077. 

Okl. — Chicago,  etc..  R,  Co.  v.  Tilson, 
35  Okl.  89.  128  P  298:  Atchison,  etc., 
R.  Co.  V.  State,  23  Okl.  210,  100  P  11. 

21  L.RANS  90S. 

Tex. — Texas  R.  Commn.  v.  Houston, 
etc..  R.  Co..  16  Tex.  Civ.  A.  129.  40 
SW  526.  1052. 

Vt. — Thorpe  v.  Rutland,  etc..  R.  Co.. 
27  Vt.  140,  62  AmD  625. 

Va. — Winchester,  etc..  R.  Co.  v. 
Com.,  106  Va.  264,  66  SB  692. 

Wis. — State  V.  Redmon,  134  Wis. 
89.  114  NW  137,  126  AmSR  1003,  14 
LRAN3  229.  15  AnnCas  408. 

[a]  Thus  railroad  companies  may 
be  required  to  provide  and  maintain 
adequate  depots,  stock  pens,  station 
buildings,  agents,  and  facilltteB  for 
the  accommodation  of  passengers  and 


for  receiving  and  delivering  freight 
and  express.  New  Mexico  Wool 
Growers^  Assoc  v.  Atchison,  etc,  R. 
Co..  20  N,  U.  33,  14S  P  1077. 

78.  U.  S. — Orand  Trunk  R.  Co,  v. 
Michigan  R.  Commn.,  198  Fed,  1009. 

Oa — Southern  R,  Co.  v.  Melton.  183 
Os.  277.  66  SB  666. 

Ind. — Louisville,  etc.,  R.  Co.  v. 
Wright,  18  Ind.  A.  126,  47  NB  491. 

Ma— Oeorge  v.  Chicago,  etc..  R. 
Co..  214  Mo.  661,  113  SW  1099.  127 
AmSR  600. 

N.  M. — New  Mexico  Wool  Growers' 
Assoc  V.  Atchison,  etc,  R.  Co.,  20 
N.  M.  33,  145  P  1077. 

N.  C. — Summers  v.  Southern  R.  Co., 
188  N.  C.  296,  60  SB  714. 

Okl. — Atchison,  etc.,  R.  Co.  v.  State, 
28  Okl.  210.  100  P  11,  21  LRANS  908. 

Tex. — Texas  R.  Commn.  v,  Hous- 
ton, etc.,  R.  Co.,  90  Tex.  840,  38  SW 
760. 

Va, — Winchester,  etc.,  R.  Co.  v. 
Com^  108  Va.  264.  66  SB  692. 

[a]  MaMsg  ooBneotioss  iMtweea 
dlBsrent  oarrurs,. — <1)  The  power  of 
the  state  to  regulate  railroads  ex- 
tends to  securing  to  the  public  rea- 
sonable facilities  for  making  con- 
nections between  different  carriers. 
Atlantic  Coast  Line  R.  Co.  v.  North 
Carolina  Corp.  Commn..  206  U.  S.  1, 
27  sot  685,  51  L.  ed.  933  [aff  137  N. 
C.  1,  49  SB  191,  116  AmSR  636]; 
Wisconsin,  etc..  R.  Co.  v.  Jacobson, 
179  U.  S.  287,  21  SCt  115.  46  L.  ed. 
194.  <2)  This  la  no  more  than  a 
reasonable  exercise  of  the  power  of 
regulation  in  favor  of  the  Interest 
and  for  the  accommodation  of  the 
public,  and  the  fact  that  a  compli- 
ance by  the  carrier  will  necessitate 
the  exercise  of  the  power  of  eminent 
domain  and  will  result  In  some  ex- 
pense furnishes  no  reason  for  non- 
compliance with  a  Judgment  requir- 
ing connections  between  different 
carriers.  Wisconsin,  etc.,  R.  Co.  v. 
Jacobson,  179  U.  S.  287,  21  SCt  115, 
46  L.  ed.  194. 

[b]  A  telei^one  is  a  faoUity  and 
convenience  within  Const,  art  9  8  18 
(Bunn  ed  {  222;  Snyder  ed  p  238). 
empowering  the  corporation  commis- 
sion to  require  carriers  to  establish 
and  maintain  all  each  public  service 
"facilities  and  conveniences"  as  may 
be  reasonable  and  lust.  Atchison, 
etc..  R.  Co,  V.  State.  28  Okl.  210,  100 
P  11,  21  LRANS  908. 

[cl  rvzalsliiBg  ears  on  recnMSt^ 
The  act  of  August  23,  1906  (acts 
[1905]  p  120).  expressly  confers 
upon  the  railroad  commission  the 
power  to  adopt  such  a  rule  as  Rule 
No.  9,  requiring  a  carrier  to  furnish 
cars  promptly  on  request,  and  that 
rule  Is  not  Invalid  on  the  ground 
that  the  commission  had  no  au- 
thority to  make  it.  Southern  R.  Co. 
V.  Melton,  183  Ga.  277,  65  SB  666. 

[d]  megulatlons  as  to  time  of 
transit. — L.  flOOS]  p  999  c  600  I  8, 
providing  that  It  shall  be  unlawful 
for  any  railroad  company  to  omit  to 


public,"  and  this  power  may  be  delegated  to  a 
commission  by  the  legislature.'^  The  carrier  may 
in  addition  to  the  facilities  and  accommodations 
already  furnished  be  required  to  render  a  particu- 
lar service  that  is  essentially  its  duty  to  do  for 
the  reasonable  convenience  of  its  patrons  among 
the  public,  and  to  meet  the  reasonable  require- 
ments of  the  public  service  undertaken,^'  and  the 
fact  that  such  service  would  be  unremuiierative 
and  burdensome  does  not  operate  to  prevent  the 
state  from  imposing  the  duty  to  perform  it  if 
the  burden  to  the  carrier  has  some  fair  relation 
to  the  benefits  accruing  to  the  public,  and  the 
burden  of  the  particular  s^ice  consideied  with 
reference  to  the  entire  business  of  the  carrier 
does  not  in  fact  amount  to  a  denial  to  the  carrier 
of  a  reasonable  compensation  for  the  service  ren- 
dered by  it  as  an  entirety.^'  If  a  railroad  com- 
pany does  not  operate  s  suiffleient  number  of  trains 
to  reasonably  serve  the  needs  of  shippers,  a  rail- 
transport  any  goods  received  by  it 
for  shipment  for  a  longer  period 
than  four  days  after  receipt  thereof, 
unless  otherwise  agreed  on  between 
the  parties,  or  unless  the  same  be 
destroyed,  or  to  allow  any  such 
goods  to  remain  at  any  Intermediate 

Solnt  for  more  than  forty -eight 
ours,  unless  otherwise  provided  by 
the  corporation  commission,  confers 
power  on  the  commission  to  fix  the 
time  allowed  as  free  time  for  Inter- 
mediate points,  and  to  make  regula- 
tions as  to  the  time  of  transit,  but 
not  to  change  the  time  allowed  as 
free  time  at  the  point  of  shipment, 
nor  to  alter  the  penalties.  Sum- 
mers V.  Southern  R.  Co.,  138  N.  C. 
296,  60  SB  714. 

[el  Segnlatlotis  as  to  keeping 
station  open. — A  regulation  of  a 
company  requiring  the  station  agent 
at  a  village  of  less  than  fifty  inhab- 
itants to  keep  his  office  open  for 
business  only  from  seven  A.  M.  to 
seven  P.  M.  each  day  is  reasonable. 
Louisville,  etc.,  R.  Co.  v.  Wright,  18 
Ind.  A.  126,  47  NB  491. 

[f]  OompMsslng  oottoa  In  tran- 
sit^—(1)  A  railroad  commission  has 
authority  to  make  rules  and  regula- 
tions requiring  cotton  to  be  com- 
pressed at  the  nearest  compress 
points  on  the  line  of  road  after  be- 
ing received  by  the  railway  com- 
pany. State  R.  Commn.  v.  Houston, 
etc.,  R.  Co..  90  Tex.  340.  38  SW  750. 
(2)  And  the  exercise  of  Its  discre- 
tion in  this  regard  cannot  be  set 
aside  or  pronounced  unreasonable 
merely  because  a  court  found  that 
the  point  selected  and  rules  adopted 
for  compressing  were  not  the  best 
nor  such  as  the  court  would  have 
selected.  Texas  R.  Commn,  t. 
Houston,  etc..  R.  Co.,  16  Tex.  Civ.  A. 
129,  40  SW  626. 

[g]  rwnlsUnr  oars  speelallr 
adapted  for  lire  stook— The  state 
may  require  carriers  to  furnish  cars 
of  a  certain  kind,  in  order  to  alle- 
viate the  sufferings  of  live  stock  In 
transit  George  v.  Chicago,  etc,  R. 
Co.,  814  Mo.  E61,  118  SW  1099,  127 
AmSR  890. 

7e.  state  V.  Louisville,  etc.,  R. 
Co.,  62  Fla.  816,  67  S  176. 

[a]  Tr—  storage. — An  order  of 
the  corporation  commission  requir- 
ing free  storage  of  ten  tons  to  be 
given  on  all  shipments  to  consignees 
living  five  or  ten  nrlles  distant  from 
the  carrier's  depot,  although  the 
consignees  have  notice  of  the  arrival 
of  the  freight  and  opportunity  to 
remove  It,  Imposes  an  additional  and 
unreasonable  burden  on  the  carrier 
and  la,  as  to  interstate  shipments  at 
least,  void.  St.  Louis,  etc.,  R.  Co. 
V.  State,  26  Okl.  62,  107  P  929,  30 
LRANS  137  and  note. 

77.  State  v.  Louisville,  etc..  R. 
Co.,  62  Fla.  315,  57  S  175  (holding, 
however,  that  the  loss  occasioned 
by  the  performance  of  a  particular 
duty  may  be  consldered,ln  jd#t«rmlji' 
Digilized  by  ^  -/"^rrn  rv^ 
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road  eommiBsion  h&s  the  power  to  direct  it  to  in- 
crease its  service  in  this  respect."  The  power  to 
require  reasonable  fiaeilitiea  and  eoDveniences  for 
the  transaction  of  its  bnainesB  with  the  public,  it 
has  been  said^  is  as  broad  and  ample  as  the  police 
power,'*  but  it  is  subject  to  the  limitations  that 
the  duty  imposed  on  the  carrier  must  relate  to 
matter  which  is  within  the  domun  and  a  proper 
subject  of  police  relation,"*  that  it  must  be  refr- 
Bonablei"  and  that  it  should  not  be  extended  to 
bring  within  its  scope  private  persons  or  corpora^ 
tions.  It  can  only  be  invoked  in  order  to  promote 
the  public  convenience." 

[$45]  3.  Systems  of  Bookkeeping.  The  sec- 
tion of  the  Interstate  Commerce  Act  antfaorizhig 
the  interstate  commerce  commission  to  prescribe 
a  uniform  bookkeeping  system  and  prohibiti^  the 
keeping  of  any  accounts,  etc.,  other  tiian  those 
ordered  by  the  commission,  was  directed  only 
against  other  accounts  of  matters  relating  to  inters 
state  commerce,  and  does  not  preclude  a  state  com- 
mission from  requiring  the  keeping  of  other  ac- 
counts of  matters  relating  to  purely  intra-^te 
business.™  It  has  been  held  that,  where  the  court 
cannot  say  that  orders  of  a  state  railroad  commis- 
sion prescribing  a  system  of  bookkeeping  are  un- 
reasonable as  a  matter  of  law,  it  cannot  deter- 
mine that  question  as  ime  of  fact.** 

46]  4.  Beporto  to  Oommission.  A  railroad 
commission  may  require  a  carrier  to  give  notice 
to  such  commission  of  any  accident  to  a  train 
operated  by  it,  where  empowered  so  to  do  by  stat- 
ute.*" It  is  otherwise,  however,  in  the  absence  of 
express  statutory  authority."  The  Public  Service 
Commission  Act  of  New  York,  which  provides  that 
each  commission  shall  prescribe  the  form  of  the 
annual  reports  required  under  the  act  to  be  made 
by  common  carriers,  that  the  contents  of  such  re- 


port and  the  foim  thereof  shall  conform  as  near 
as  may'  be  to  that  required  of  otnnmon  carriers 
under  act  of  congress  to  r^olate  commerce,  and 
that  the  commission  may  require  such  report  to 
contain  information  relative  to  rates  or  r^^a- 
tions  coneemiiu:  fares  or  freight^  contemplates  a 
report  indepen^ntly  of  that  required  by  the  gen- 
eral railroad  law,  or  else  such  report  as  may  be 
indicated  bv  the  commission  in  the  form  which  it 
prescribes."  Although  a  statute  requires  every 
one  operating  a  railroad  under  a  contract  or  lease 
to  file  the  same  in  the  office  of  the  state  corpora- 
tion cotunission,  the  object  ia  merely  to  fumiidi 
the  commission  with  information  of  the  lease  or 
its  eontmts;  and  if  the  commission  treats  the  filing 
of  a  verified  copy  as  a  sufficient  compliance  with 
the  statute  a  freight  rate  established  in  favor  of 
the  lessee  cannot  be  declared  invalid  because  there 
was  not  a  strict  compliance  with  the  statute."* 

[i  47]  5.  Aegnlatioiu  ts  to  Artidas  "Which  May 
Bs  Oarned.**  A  ccnnpain^  chartered  to  secure  coal 
mines  and  mine  coal,  and  to  construct  a  canal  and 
railroad  for  the  purpose  of  tran^orting  the  prod- 
ucts of  its  mines,  being  also  engaged  as  a  currier 
by  rail  in  the  transportation  of  coal  in  the  chan- 
nels of  interstate  commerce,  is  a  "railroad  com- 
pany ' '  within  the  meaning  of  the  commodities 
clause  of  the  Hepburn  Aet*"  which  is  oonstmed 
''as  prohibiting  a  railroad  company  engaged  in 
interstate  commerce  from  transporting  in  such 
commerce  articles  or  commodities  under  the  fol- 
lowing circumstances  and  conditionB:  (a)  Wheoi 
the  s^icle  or  commodity  has  been  manu^etured, 
mined  or  produced  by  a  earrier  or  under  its  au- 
thority, and  at  the  time  of  transportation  the 
carrier  has  not  in  good  faith  before  the  act  of 
tran^ortation  dissociated  itself  from  such  article 
or  commodity;  (b)  When  the  earrier  owns  the 


ing  the  reasonableness  of  the  order 
requiring  that  particular  service  to 
be  rendered). 

78.  Colorado,  etc.,  R.  Co.  v.  State 
R.  Commn..  64  Colo.  64,  129  P  606. 

79.  Wisconsin,  etc.,  R.  Co.  v. 
Jacobson.  17»  V.  3.  SS7,  21  SCt  116, 
46  L.  ad.  194. 

80.  Atchison,  etc.,  R.  Co.  v.  State, 
23  Okl.  210,  100  P  11.  21  LRANS 
908. 

81.  U.  8. — St.  tvouls,  etc.,  R.  Co. 
V.  Hampton.  162  Fed.  693  [rev  on 
other  grounds  22?  U.  S.  456,  33  SCt 
262.  67  L.  ed.  6961. 

111. — Peo.  V.  Illinois  Cent.  R.  Co,. 
232  111.  378.  84  368,   122  AmSK 

181,  16  LRANS  604.  13  AnnCas  285. 

Minn. — State  v.  Chicago,  etc.,  R. 
Co.,  68  Minn.  881.  71  l7w  400,  64 
AmSR  482.  88  LRA  672. 

Okl. — Atchison,  etc.,  R.  Co.  v. 
State.  23  Okl.  210.  100  P  11,  21  LRA 
iiS  908 

Wash. — State  v.  Great  Northern 
R.  Co..  43  Wash.  658.  86  P  1066,  117 
AmSR  1084.  6  LRANS  908. 

[al  A  statute  reQulrlag  onolalmed 
mlgbt  to  ha  Aeposlted  with  »  wan- 
honaeman  within  twenty  days  after 
notice  of  Its  arrival  is  unconstitu- 
tional and  void  as  not  being  a  legal 
exercise  of  the  police  power  of  the 
state.  "It  would  have  no  tendency  to 
subserve  any  public  Interest,  and 
would  Impose  a  most  unreasonable 
burden  upon  carriers."  State  v.  Chi- 
cago, etc..  R.  Co..  68  Minn.  381.  387. 
71  NW  400,  64  AmSR  482.  38  LRA 
67  2 

[b]  Stetnte  nuUng  doty  to  fnr- 
alsli  oars  absolute. — (1)  Tt  has  been 
held  that  a  statute  regulating  Intra- 
state transportation  Is  unconstitu- 
tional where  it  requires  con-panles  to 
furnish  cars  and  makes  the  duty  ab- 
solute, even  where  the  furnishing  of 
such  cars  la  Impossible  for  reasons 


beyond  the  company's  control.  St. 
Louis,  etc.,  R.  Co.  v.  Hampton,  162 
Fed.  693  [rev  on  other  grounds  227 
U.  S.  456.  33  SCt  263,  S7  L.  ed.  696]. 
For  a  similar  ruling  In  respect  of  a 
statute  of  this  nature  as  applied  to 
interstate  commerce  see  Houston, 
etc.,  R.  Co.  V.  Mayes,  201  U.  S.  321.  26 
SCt  491,  60  L.  ed.  772.  (2>  However, 
It  was  held  by  the  state  court  In  con- 
struing this  statute  that  the  fact 
that  the  statute  did  not  expressly 

f>rovlde  for  reasonable  defenses  to  be 
nterposed,  did  not  render  it  uncon- 
stitutional, since  the  whole  law  is  not 
fn  the  legislative  act.  but  In  the  con- 
stitution and  higher  rights  of  prop- 
erty, and  a  violation  of  the  act 
would  merely  be  prima  facie  a 
breach  of  duty,  which  would  not  pre- 
clude the  right  to  set  up  defenses. 
Oliver  V.  Chicago,  etc.,  R.  Co..  89  Ark. 
466.  117  SW  288. 

[r]  Bqnlpmsiit  not  freight  oar- 
rlsiH, — When  the  legislature  defines 
by  statute  what  shall  concrtltute  a 
reasonable  and  proper  equipment  it 
cannot  go  further  and  arbitrarily  fix 
the  weight  of  such  equipment  and 
then  Ray  tbat  the  weight  shall  be 
deducteo  from  the  net  weight  of 
freight  carried  on  the  cars,  beoAuse 
the  equipment  is  no  part  of  the 
freight  carried.  State  v.  Great 
Northern  R.  Co.,  43  Wash.  658.  86  P 
1066,  117  AmSR  1084,  6  LRANS  908 
and  note. 

sa.  Chicago,  etc..  R.  Co.  v.  SUte. 
23  Okl.  94.  99  P  901  (holding  that  a 
constitutional  provision  giving  power 
to  the  railroad  commission  to  require 
such  public  service  facilities  and 
conveniences  as  rray  be  reasonable 
and  just  does  not  require  transporta- 
tion companies,  at  their  own  expense, 
to  provide  such  equal  facilities  and 
conveniences  between  private  persons 
or  corporations  as  to  overcome  or 


equalize  disadvantages  caused  by  dis- 
similarity of  location).  See  also 
Harp  V.  Choctaw,  etc.,  R.  Co.,  118 
Fed.  169  [aft  126  Fed.  445,  61  CCA 
405]  (holding  that  an  order  requiring 
a  railroad  company  to  grant  to  Indi- 
viduals a  location  on  Its  right  of  way 
for  the  erection  of  an  elevator  for 
the  specified  purpose  of  storing  their 
grain.  Is,  in  essence  and  effect,  a  tak- 
ing of  private  property  of  a  railroad 
corporation  for  the  private  use  of 
such  individuals,  and  a  violation  of 
the  due  process 'clause  of  the  consti- 
tution of  the  United  States). 

03.  Texas,  etc..  R.  Co.  v.  State  R. 
Commn..  (Tex.)  160  SW  878. 

84.  Texas,  etc.,  R.  Co.  v.  State  R 
Commn..  (Tex.)  160  SW  878. 

as.  Stone  T.  Taaoo.  etc.,  R.  Co.,  62 
Htss.  607,  62  AmR  ]«2. 

86.  Stats  T.  IiOutslana,  etc.,  R-  Co., 
67  Pla.  626,  49  S  SO. 

87.  Peo.  V.  JoUne,  6S  Misc.  894. 121 
NTS  857. 

88.  Carolina,  etc.,  R.  Co.  v.  Clinch 
Valley  Lumber  Co.,  112  Va.  540,  648, 
72  SeS  116  (where  it  was  said:  "The 
substantial  purpose  of  the  statute 
was  accomplished  as  effectually  by 
filing  the  verified  copy  of  the  lease 
as  It  would  have  been  by  filing  the 
original  paper,  and  the  discretion  ex- 
ercised by  the  Corporation  Commis- 
sion in  that  regard  should  be  sus- 
tained"). 

89.  Dealing'  br  oanisr  In  oommod- 
itles  transportsd  as  discrimination 
see  infra  |  802. 

90.  IL  S.  V.  Delaware,  etc.,  Co., 
213  U.  S.  366,  29  SCt  627,  53  L.  ed. 
836. 

[a]  The  Xephnn  Aet  provides 
that  'it  shall  6e  unlawful  for  any 
railroad  company  to  transport  from 
any  State.  Territory,  or  the  District 
of  Columbia,  to  any  other  State,  Ter- 
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article  or  commodity  to  be  transported  in  whole 
or  in  part;  (c)  When  the  earrier  at  the  time  of 
transportation  has  an  interest,  direct  or  indirect, 
in  a  legal  or  equitable  sense,  in  the  article  or  com- 
modity, ' '  and  therefore  articles  or  commodities 
manufactured,  mined,  produced,  or  owned,  etc.,  by 
a  bona  fide  corporation  in  which  the  railroad  com- 
pany is  a  stockholder  are  not  included."  Never- 
theless, "while  the  right  of  a  railroad  company  as 
a  stockholder  to  use  its  stock  ownership  for  the 
purpose  of  a  bona  fide  separate  administration  of 
the  affairs  of  a  corporation  in  which  it  has  a  stock 
interest  may  not  be  denied,  the  use  of  such  stock 
ownership  in  substance  for  the  purpose  of  destroy- 
ing the  entity  of  a  producing,  etc.,  corporation  and 
of  commingling  its  affairs  in  administration  with 
the  affairs  of  the  railroad  company,  so  as  to  make 
the  two  corporations  virtually  one,  brings  the 
railroad  company  so  voluntarily  acting  as  to  such 
producing,  etc.,  corporation  within  the  prohibi- 
tions of  the  commodities  clause.""  And  it  has 
been  held  that  the  statute  applies  to  an  interstate 
railroad  company  transporting  coal  on  its  road 
from  mines,  the  capital  stock  of  which  is  owned 
by  the  railroad  company,  although  all  the  coal  mined 
by  the  railroad  company  is  sold  at  the  mine  and 
title  is  passed  before  the  eoal  is  transported  to 
another  state.*^  But  a  contract  between  a  rail- 
road company  owning  coal  mines  and  a  coal  com- 
pany, by  which  the  latter  agreed  to  buy  the  coal 
produced  by  the  former  f.  o.  b.  at  the  mines,  and 
to  pay  for  certain  grades  a  per  cent  of  the  general 
average  prices  at  tidewater  points,  does  not  leave 
in  the  railroad  company  after  such  sales  any  in- 


terest in  the  coal  which  rendered  its  transporta- 
tion by  such  company  unlawful  under  the  commo- 
dities clause  of  the  Hepburn  Act."  The  statute 
expressly  excludes  lumber  from  its  operation,  and 
it  is  not  unlawful  for  a  common  carrier  to  carry 
lumber  owned  by  it;  it  may  treat  lumber  owned 
by  it  in  the  same  manner  as  other  freight."^  The 
exception  in  favor  of  timber  and  manufactured 
products  thereof  contained  in  the  statute  does  not 
render  it  invalid  for  discrimination  between  car- 
riers, and  the  question  of  the  expediency  of  such 
exception  cannot  affect  the  question  of  the  power 
of  congress  to  enact  the  statute."  Hay  purchased 
by  a  railroad  company  for  the  use  of  animals  em- 
ployed in  operating  its  coal  mines  cannot  be  said 
to  have  been  necessary  for  the  use  of  the  company 
in  the  conduct  of  its  business  as  a  common  carrier, 
within  the  meaning  of  the  commodity  clause  of  the 
Hepburn  Act.*""* 

High  ezplosiTeB.  The  prohibition  in  the  federal 
statute  against  transporting  nitroglycerine  on  vehi- 
cles engaged  in  interstate  passenger  traffic  extends 
also  to  dynamite,^  and  a  freight  train  on  which  pas- 
sengers are  conveyed,  or  their  transportation  in 
any  kind  of  cars,  by  authority  of  the  railway  com- 
pany, makes  such  train  a  passenger  train  within 
the  meaning  of  the  statute.^ 

[$48]  £.  License  Fees  and  Taxes.""  The  busi- 
ness of  common  carriers  iB  one  which  may  properly 
be  subjected  to  the  pajTnent  of  an  occupation, 
privilege,  or  license  tax,^  which  is  a  tax  for  the 
license  or  the  privil^e  of  doing  business,  as  dis- 
tinguished from  a  tax  on  property j^'and  the  fact 
that  the  property  of  a  railroad  company  is  taxed 


ritory.  or  the  District  of  Columbia, 
or  to  any  foreign  country,  any  article 
or  commodity,  other  than  tln-ber  and 
the  manufactured  products  thereof, 
manufactured,  mined,  or  produced  by 
it.  or  under  its  authority,  or  which 
it  may  own  in  whole,  or  in  part,  or  In 
which  It  may  have  any  Interest  direct 
or  indirect  except  Buch  articles  or 
commodities  as  may  be  necessary  and 
Intended  for  its  use  In  the  conduct  of 
its  business  as  a  common  carrier." 
Act  of  June  29,  1906.  S4  U.  8.  St.  at 
U  B85  c  3&9_f  1. 

[b]  Tlie  Hapbiuni  Aot  Im  oonstlto- 
tioital  as  aeainst  the  objection  that 
it  denies  due  process  of  law  guaran- 
teed by  the  federal  constitution.  It 
being  a  valid  exercise  of  the  power 
of  congress  to  regulate  commerce. 
Delaware,  etc.,  R.  Co.  v.  U.  S.,  -231 
U.  S-  363.  34  SCt  6E,  68  L.  ed.  269. 
See  Constitutional  Law. 

SI.  U.  S.  V.  Delaware,  etc.,  Co.,  213 
U.  S.  366,  415.  29  SCt  627,  63  L.  ed. 
836  [rev  164  Fed.  216], 

92.  U.  S.  V.  Lehl^  Valley  R.  Co.. 
220  U.  S.  267,  274.  Si  SCt  «7,  65  L. 
ed.  468. 

[a]  "In  othw  word*,  that  by  oper- 
ation and  effect  of  the  commodities 
clause  there  Is  a  duty  cast  upon  a 
railroad  company  proposing  to  carry 
tn  Interstate  commerce  the  product 
of  a  producing,  etc.,  corporation  in 
which  it  has  a  stock  Interest  not  to 
abuse  such  power  so  as  virtually  to 
do  by  Indirection  that  which  the 
commodities  clause  prohlb!t.<*,  a  duty 
which  plainly  would  be  violated  by 
the  unnecessary  commingling  of  the 
alTalrfl  of  the  producing  company 
with  its  own,  so  as  to  cause  them  to 
be  one  and  Inseparable."  U.  S.  v. 
I^ehiph  Valley  R.  Co.,  220  U.  S.  257, 
274.  31  SCt  387.  56  L.  ed.  458. 

96.  Central  Trust  Co.  v.  Pittsburg, 
etc..  R.  Co.,  62  Hlsc.  195,  198.  101 
NTS  837  (where  It  was  said:  "Even 
If,  as  Is  set  forth  In  the  affidavits 
read  In  opposition  to  this  motion,  all 
the  coal  mined  by  the  railroad  com- 
pany Is  sold  at  the  mine  and  all  title 
thereto  and  Interests  therein  of  said 
railroad  cease  before  the  railroad 
company  transiMrts  said  coal,  the 


railroad  company  Is  forbidden  by  said 
act  to  both  produce  and  transport  It, 
and  the  act  applies,  the  reason  there- 
for not  having  ceased;  I.  e.,  the  dan- 
ger of  concealed  rebating,  favoritism 
and  discrimination  which  arises  when 
the  railroad  company  both  produces 
and  transports  the  commodity"). 

94.  V.  3.  v,  Delaware,  etc.,  R.  Co., 
213  Fed.  240. 

[a]  Common  oontrolUnff  stook 
ownersUp. — It  Is  insufficient  to  ren- 
der such  transportation  unlawful  that 
a  comparatively  small  number  of  per- 
sons own  a  controlling  interest  In 
both  the  railroad  company  and  the 
coal  company,  and  that  some  of  the 
officers  and  directors  of  the  two  are 
the  same,  where  the  business  of  each 
Is  separately  conducted,  and  no  dis- 
crimination Is  shown  to  have  been 
made  by  the  railroad  company  in 
favor  of  the  coal  company  as  a  shlp- 

?er.  U.  S.  V.  Delaware,  etc.,  R.  Co., 
13  Fed.  240. 

96.  U.  S.  V.  Butler  County  R.  Co., 
234  U.  S.  29,  34  SCt  748.  58  U  ed. 
1196;  Tap  Line  Cases.  234  U.  S.  1,  84 
SCt  741,^8  L.  ed.  1186. 

96.  IT.  S.  V.  Delaware,  etc.,  Co., 
213  U.  S.  S66,  29  SCt  627.  63  L.  ed. 
836. 

96U.  Delaware,  etc.,  R.  Co.  t.  TT. 
S.,  231  U.  B.  863,  84  SCt  66,  68  L.  ed. 

269. 

97.  U.  S.  V.  Saul,  68  Fed.  763. 

98.  U.  3.  V.  SSiuI,  58  Fed.  763 
(where  It  was  said:  "The  manifest 
dejiilgn  of  the  statute  Is  the  security 
and  preservation  of  passengers  when 
traveling  upon  public  conveyances 
employed  In  transporting  them  from 
one  state  into  another"). 

99.  Oron  refaranoei; 
Assessment  of  railroad  property  for 

public  improvements  see  Municipal 
Corporations  [28  Cyc  11181. 
Dlcenses  In  general  see  Licenses  [25 
Cyc  593]. 

OrganlEatlon  tax  see  Railroads  [33 
Cyc  62]. 

Taxation  by  municipal  corporations 
see  Municipal  Corporations  [28  Cyc 
16821.  »™ 
1.   U.  S. — Southern  Express  Co.  v. 

Bnaley,  116  Fed.  766  (recocnisliig  the 


rule). 

Ala. — Anniston  v.  Southern  R.  Co., 
112  Ala.  557.  20  S  916. 

Cal. — Santa  Clara  County  v.  South- 
ern Pac.  R.  Co.,  66  Cal.  642,  6  P  744. 

Ga. — Wright  V.  Central  R.,  etc.,  Co.. 
85  Ga.  649,  11  SE  1031. 

111.— East  St.  Louis  v.  Buz,  43  111. 
A.  276. 

Kan. — Smith  v,  Leavenworth,  6 
Kan.  A.  165,  48  P  924  (recognizing  the 
rule). 

Ky. — Jefferson  County  v.  Board  of 
Valuation,  117  Ky.  631.  78  SW  443, 
25  KyL  1637. 

La. — New  Orleans  v.  New  Orleans 
City,  etc,  R.  Co.,  40  La.  Ann.  687,  4 
S  612. 

Miss. — Gulf,  etc.,  R.  Co.  t.  Adama. 
83  Miss.  306,  86  S  144. 

Nebr, — York  v.  Chicago,  etc.,  R.  Co., 
56  Nebr.  672,  76  NW  lff66. 

Oh, — Adams  Express  Co.  v.  State, 
65  Oh.  St.  69,  44  NE  606. 

S.  C. — Florida  Cent.,  etc..  R.  Co.  v. 
Columbia.  54  S.  C.  266,  32  SE  408. 

Tenn. — Knoxville,  etc.,  R.  Co.  v. 
Harris.  99  Tenn.  684,  43  SW  115,  53 
LRA  921;  Memphis,  etc.,  R.  Co.  v. 
State,  9  Lea  218,  42  AmR  673. 

Va. — Norfolk,  etc.,  R.  Co.  v.  Suffolk, 
103  Va.  498,  49  SE  658. 

Wis. — State  V.  Chicago,  etc..  R.  Co.. 
182  Wis.  364,  112  NVT  522;  State  V. 
Chicago,  etc.,  R.  Co..  132  Wis.  345,  112 
NW  515. 

Can, — Canadian  Pac.  R.  Co.  v.  Que- 
bec. 30  Can.  S.  C.  73  [dlsm  app  8  Que. 
Q    B  2461 

[a]    DolJOg  business;  what  Is  not. — 

A  carrier  licensed  In  his  own  city  to 
carry  on  his  business  does  not  by  de- 
livering a  single  load  of  goods  In  a 
city  where  he  has  no  license  violate 
an  ordinance  of  such  city  requiring 
carriers  wlttiin  the  city  to  have  a  li- 
cense. East  St.  Louis  v.  Bux,  43  111. 
A.  276. 

AM  latevfeniwe  wltb  interstate 
eonimezoe  see  Commerce  [7  Cyc  482, 
484]. 

8.  Anniston  v.  Southern  R.  Co.. 
1^2  Ala.  667,  20  S  916;  Knoxville.  etc.. 
R-  Co.  V.  Harris,  99/T»nn.  684,  4A  SW 


zlS^yLjOOgLe 


62    [10  C.J,] 


CABBIEB8 


[§  48 


on  an  ad  valorem  basis  will  not  prevent  the  re- 
quirement of  a  privily  or  license  taz.^  In  the 
absence  of  any  constitutional  restriction  such  a 
tax  may  be  imposed  by  the  legislature  itself,*  or 
the  legislature  may  delegate  such  power  to  a  mu- 
nicipal corporation."  Pursuant  to  such  authority 
a  license  tax  for  doing  business  within  its  limits 
may  be  imposed  by  a  county*  or  a  city/  and,  al- 
though a  railroad  company  is  compelled  by  its 
charter  or  statute  to  operate  its  road  through, 
and  do  business  in,  a  certain  city,  it  may  still  be 
required  to  take  out  a  license  for  so  doing  and 
pay  a  license  tax  therefor.^  Nor  is  a  railroad 
company's  liability  to  pay  a  license  tax  required 
of  a  company  running  ears  through  the  city  for 
transporting  freight  or  passengers  to  or  from  it 
affected  by  its  not  having  an  agent  or  an  ofBce  in 
the  city*  A  municipal  corporation  may  also  re- 
quire a  license  tax  as  a  police  reflation/**  but, 
while  a  mnnieipolity  may  be  authorized  by  statute' 
to  impose  a  license  tax  for  the  purposes  of  rev- 
enue, it  cannot  impose  a  license  tax  for  the  pur- 
poses of  revenue  as  a  police  regulation  or  under  a 
general  power  to  license  and  regalate,^^  although, 
if  the  sum  required  is  a  reasonable  ohai^  for  a 
license  as  a  police  r^ol&ition,  its  incidental  opera- 


tion as  increasing  the  receipts  of  the  city  treas- 
ury will  not  invalidate  it."  A  railroad  compauy 
may  become  liable  for  the  payment  of  a  license 
fee  by  constructing  its  road  under  a  municipal 
consent  required  by  statute  and  granted  subject 
to  the  condition  of  paying  such  fee,^*  but  in  such 
case  the  obligation  rests  in  contract,  and  in  an 
action  to  enforce  the  same  the  statute  of  limita- 
tions may  be  pleaded.'"  Where  by  statute  rail- 
road companies  are  divided  into  different  classes, 
and  a  privilege  tax  imposed  varying  according  to 
the  classification  of  the  roads  to  be  made  by  rail- 
road commissioners,  the  making  of  such  classifi- 
cation is  a  condition  precedent  to  the  right  to 
collect  the  tax,^'  and  the  commissioners  cannot 
make  a  back  classification  so  as  to  subject  a  rail- 
road company  to  an  additional  privily  tax,  for 
past  years  for  which  it  would  not  be  liable  under 
the  former  classification.^'  A  court  of  equity  will 
enjoin  the  enforcement  of  a  municipal  ordinance, 
imposing  an  invalid  license,  although  violations  of 
it  are  punished  criminally,  when  its  enforcement 
will  effect  the  ill^;al  destruction  of,  or  a  grave 
interference  with,  a  corporate  franchise,  in  the 
operation  of  wliieh  the  public  have  an  interest.^" 
And  the  fact  that  the  company  could  pay  the  fee 


3.  Norfolk,  etc.,  H.  Co.  v.  Suflolk, 
103  Va.  498.  49  SB  6&S. 

4.  Florida  Cent.,  etc.,  R,  Co.  v.  Co- 
lumbia. &4  S.  C.  266,  32  SE  40S:  Knox- 
vllle,  etc.,  R.  Co.  v.  Harris,  99  Tenn. 
68*.  43  SW  IIB.  b3  LRA  921;  SUte  V. 
Chicago,  etc.,  R.  Co.,  132  Wis.  364,  llB 
NW  622;  State  v.  Chicago,  etc.,  R. 
Co..  182  Wis.  .346,  112  NW  BIB.  See 
Wrlgrht  V.  Central  R.,  etc,  Co..  86  Ga, 
649,  11  SE  1031;  Jefferson  County  V. 
Board  of  Valuation,  117  Ky.  631,  78 
SW  443.  26  KyL.  1637  (both  recogniz- 
ing the  rule). 

[a]  Bnforonxunt  of  paTmcnt, — 
Under  a  statute  approved  Nov.  12, 
1S89,  Imposing  a  license  tax  on  rail- 
road companies  for  sleeping  cars 
drawn  over  their  roads,  and  provid- 
ing that  If  It  is  not  paid  before  the 
llrst  day  of  October  in  each  year  exe- 
cution may  Issue  against  the  com- 
pany, a  cK>mpany  cannot  be  in  default 
under  the  statute  prior  to  Oct.  1,  1890, 
and  an  execution  Issued  prior  thereto 
for  failure  to  pay  the  license  tax  for 
1889  is  void.  Wright  v.  Central  R.. 
etc.,  Co..  86  Ga.  64f,  11  SK  1031. 

[b]  A  eompuj  wlBg  the  traok  of 
•iiOTBW  oompMtv'  under  a  lease  or 
trafllc  contract  Is  liable  for  such  a 
tax.  Jefferson  County  v.  Board  of 
Valuation.  117  Ky.  631.  78  SW  443, 
25  KyL  1637. 

5.  Nashville,  etc.,  R.  Co.  v.  At- 
talla.  118  Ala.  362.  24  S  460;  York  v. 
Chicago,  etc..  K.  Co..  66  Nebr.  672,  76 
NW  1065;  Florida,  Cent.,  etc..  R.  Co. 
V.  Columbia,  64  S.  C.  266,  32  SI3  408: 
Norfolk,  etc..  R.  Co.  v.  Suffolk,  103 
Va.  498,  49  8E  658.  See  also  gener- 
ally Licenses  [26  Cyo  600]. 

6.  Santa  Clara  County  v.  Southern 
Pac.  K.  Co..  66  Cal.  642,  6  P  744;  Os- 
'borna  v.  State,  33  Fla.  162,  14  S  688. 
39  AmSR  99,  26  LRA  120. 

7.  Ala. — AnniBton  v.  Southern  R. 
Co..  112  Ala.  667,  20  S  916.  See  also 
Montgomery  v.  Shoemaker,  Bl  Ala. 
114  (holding  that  the  authority  of  a 
city  under  its  charter  to  collect  spe- 
cific taxes  on  express  companies 
doing  business  therein  Is  not  taken 
away  as  to  the  Southern  Elxpress 
Company  by  the  provision  of  an  act 
in  raiatlon  to  said  company  declaring 
"nor  shall  any  municipal  corporation 
levy  any  percentage  tax  upon  the  re- 
ceipts of  said  company"). 

Cal, — Lob  Angeles  v.  Southern  Pac. 
R.  Co..  61  Cal.  59. 

Fla. — Osborne  v.  State,  33  Fla.  162. 
14  S  68S.  39  AmSR  99,  25  LRA  120. 

La. — New  Orleans  v.  New  Orleans 
City.  etc..  R.  Co..  40  La,  Ann.  587.  4 
S  612. 


Nebr. — Tork  v.  Chicago,  etc.,  R.  Co.. 
66  Nebr.  B72,  76  NW  1065. 

S.  C. — Florida  Cent.,  etc.,  R.  Co.  v. 
Columbia.  64  S.  C.  266,  32  SB  408. 

Va. — Norfolk,  etc.,  R.  Co.  v.  Suf- 
folk, 103  Va.  496.  49  SE  668. 

Can. — Canadian  Pac.  R.  Co.  v.  Que- 
bec, 30  Can.  S.  C.  7S  [dtsm  app  8  Que. 
Q.  B.  246], 

[a]  StatntOTT  antborlty*— (1)  The 
operation  of  a  railroad  is  a  "business" 
within  the  application  of  a  statute 
authorizing  the  imposition  of  a  li- 
cense tax.  New  Orleans  v.  New  Or- 
leans City,  etc.,  R.  Co,,  40  La.  Ann. 
587,  4  S  512.  (2)  And  authority  to 
impose  a  license  tax  on  "any  business 
or  avocation  .  .  .  within  the  lim- 
its of  the  city"  Includes  the  business 
of  operating  a  railroad  and  does  not 
require  that  It  should  be  carried  on 
exclusively  within  the  city.  Florida 
Cent.,  etc..  R.  Co.  v.  Columbia,  64  S. 
C.  266,  32  SE  408, 

[b]  Separate  taxes  fov  dUFareBt 
Unas. — ( 1 )  Under  an  ordinance  re- 
quiring every  railroad  company  to 
pay  a  certain  license  tax  "for  each 
main  line  of  railroad"  used  by  It 
within  the  city,  a  company  operating 
two  main  lines  formerly  belonging  to 
different  companies  must  pay  a  sepa- 
rate tax  for  each  line.  Annlston  v. 
Southern  R.  Co.,  112  Ala.  657,  20  S 
916.    (2)  But  where  a  railroad  com- 

fiany  owns  and  operates  two  connect- 
ng  lines  under  Individual  names  but 
under  one  management  and  having 
but  one  agent  In  the  city  Into  which 
both  run,  the  company  is  liable  for 
only  one  occupation  lax,  under  an 
ordln&nca  requiring  every  corporation 
to  pay  a  license  tax  for  carrying  on 
business.  Southern  R.  Co,  v.  Oraan- 
vlUa.  45  S.  C.  602.  23  SB  952. 

[cl  Statata  pgadiiaiiig  lary  I17 
■tataif— A  statute  which  provides  that 
an  express  company  shall  pay  a  tax 
to  the  state,  and  that  no  company 
which  has  paid  such  tax  shall  be 
liable  to  pay  any  other  tax  In  the 
state,  precludes  a  city  from  levying  a 
license  tax  on  an  express  company. 
Douglas  V.  Annlston.  104  Ala.  291,  16 
S  133,  To  same  effect  Adams  Ex- 
press Co,  V.  Lexington,  83  Ky.  667, 
7  KyL  716. 

[d]  Bnainass  not  dona  wltoUr 
wSthln  olty  limits. — ^A  city  cannot 
collect  a  license  tax  from  an  express 
company  that  does  no  business  that 
both  begins  and  ends  within  its  lim- 
its, under  an  ordinance  providing 
that  every  express  company  for 
business  done  exclusively  within  the 
city  shall  pay  the  sum  of  seventy- 


five  dollars  i>er  annum.  Smith  v. 
Leavenworth,  6  Kan.  A.  166,  48  P 

924. 

[e]  Vtunhar  of  Uoenssa. — Under 
a  statute  prohibiting  any  parson 
from  engaging  in  any  ouslness  with- 
out first  securing  a  state  license  and 
paying  the  occupation  tax  and  li- 
cense fee.  and  authorizing  counties 
and  incorporated  towns  to  impose 
further  taxes  of  the  same  kind,  not 
exceeding  fifty  per  cent  of  the  state 
tax  when  the  business  is  carried  on 
In  such  counties  or  towns,  and  di- 
recting that  express  companies  do- 
ing business  in  the  state  shall  pay 
in  cities  and  villages  of  a  speclned 
population  certain  license  taxes 
where  there  are  in  the  county  sev- 
eral cities  or  towns  belonging  to 
one  or  more  of  the  stated  classes, 
the  company  must  take  out  a  sepa- 
rate state  license  for  each  city  or 
town  In  which  It  Intends  to  do  busi- 
ness. Osborne  v.  State.  33  Fla.  162, 
14  S  S88.  39  AmSR  99,  25  LRA  120. 

8.  Florida  Cent.,  etc,  R.  Co.  v. 
Columbia,  54  S.  C.  266,  22  SE  408; 
Norfolk,  etc..  R.  Co.  v.  Suffolk,  lOS 
Va.  498,  49  SE  658. 

9.  Nashville,  etc.,  R.  Co.  v.  Ala- 
bama City.  134  Ala.  414.  32  S  731. 

10.  See  Johnson  v.  Philadelphia, 
60  Pa.  446.  See  also  Municipal 
Corporations  129  Cyc  746]. 

11.  San  Jose  v.  San  Jose,  etc..  R. 
Co..  53  Cal.  475. 

IS.  North  Hudson  County  R.  Co. 
V.  Hoboken,  41  N.  J.  L.  71;  New 
York  V.  Third  Ave.  R.  Co.,  33  N.  T. 
42;  New  Tork  v.  Second  Ave.  R.  Co.. 
32  N.  Y.  261  [aff  34  Barb.  41,  12 
AbbPr  864.  21  HowPr  267].  See 
Municipal  Corporations  [28  Cyc  7491. 

18.  Johnson  v.  Philadelphia.  60 
Pa.  446. 

14.  Jersey  City  v.  Jersey  City, 
etc..  R.  Co..  ^0  N.  J.  L.  360.  67  A  446. 

15.  Jersey  City  t.  J'ersay  City, 
etc.,  R.  Co..  71  N.  J.  L.  267.  69  A  16, 

le.  Gulf,  etc.,  R.  Co.  V.  Adams, 
88  Miss.  806,  36  S  144. 

17.  Qulf.  etc.,  R.  Co.  t.  Adams, 
86  MtsB.  772,  88  S  848. 

18.  Southern  BxpreSs  Co.  v.  Ens- 
ley,  116  Fed.  756. 

[a]  Bill  to  vaatralB  ooUaetloB  of 
lioans*. — A  bin  by  an  express  com- 
pany engaged  in  interstate  transpor- 
tation for  an  Injunction  to  restrain 
the  enforcement  of  a  city  ordinance 
requiring  the  payment  of  a  license 
fee  as  a  condition  of  transacting 
business  In  such  city  need  not  show 
that  complainant  has  compiled  with 
the  laws  of  the  state  as  a  condition 


For  latez  (mums,  dsTalopiitents  and  ohangas  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  nmnber. 
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and  reeover  it  back  is  not  ground  for  refusing  to 
restrain  the  enforcement  of  the  ordinance.^* 

[$  49]  F.  Judicial  Froceedings  to  Enforce  or 
Restrain  Enforcement  of  Regulations  by  Statutes 
or  Orders  of  Railroad  Oommissions—l.  Proceed- 
ings to  Enforce  Regulations.^  Mandamus  is  a 
proper  form  of  proceeding  to  compel  obedience  by 
carriers  to  rules  or  regulations  for  their  manage- 
ment promulgated  by  a  state  railroad  commission.^ 
The  use  of  mandamus  and  other  remedies  for  en- 
forcing obedience  to  duties  imposed  by  laws  passed 
to  accomplish  the  purposes  specified  is  not  taken 
away  by  implication  by  a  constitutional  provision 
which  after  specifying  that  the  legislature  may  pass 
certain  laws  regulating  common  carriers  further 
provides  for  enforcing  such  laws  by  adequate  pen- 
alties and  forfeitures."  In  proceedings'  by  man- 
damus the  carrier  will  be  permitted  to  introduce 
evidence  to  controvert  the  reasonableness  of  tbe 
r^Tilationa  sought  to  be  enforced;^^  but  in  deter- 
mining the  reasonableness  of  the  regulations  the 
courts  in  deference  to  the  governmental  functions 
conferred  by  law  on  the  commissioners  will  not 
only  require  the  prima  facie  presumption  of  reason- 
ableness impressed  by  the  statute  on  the  reg^ulation 
to  be  overcome  by  the  admissions  or  the  proofs,  but 
will  also  require  the  admissions  or  the  proofs  of  un- 
reasonableness to  be  clear  and  convincing,  every 
reasonable  doubt  being  yielded  in  favor  of  the  regu- 
lation.^ However,  unreasonable  regulations  are 
not  within  the  authority  conferred  by  law  on  the 
railroad  commissioners  and,  when  regnlations  ap- 
pear from  the  pleadings  or  the  evidence  in  a  case  to 
be  unreasonable  and  violative  of  constitutional  pro- 
visions for  the  protection  of  private  property  rights, 
such  unreasonable  regulations  will  not  be  enforced 
by  the  courts.^  Where  it  clearly  appears  from  the 
pleading  that  a  regulaition  of  the  railroad  com- 
missioners is  just,  it  is  not  necessary  for  the  court 
to  take  testimony  on  the  subject."  Where  a  rail- 
road company  lias  had  ample  opportunity  to  be 
heard  on  an  amendment  to  a  rule  of  the  railroad 
eommissionos,  it  cannot  complain  that  the  notice 
of  hearing  did  not  strictly  comply  with  tbe  statute.**^ 


[  $  50]  2.  Proceedings  to  Restrain  Enforcement 
of  Order  Relating  to  Bookkeeping.  A  statute  may 
provide  that  the  railroad  comjnission  may  pre- 
scribe a  system  of  bookkeeping  to  be  observed  by 
railroads,  and  also  declare  that  tbe  commission 
shall  cause  to  be  prepared  suitable  blanks  with  ques- 
tions calculated  to  elicit  all  information  concerning 
railroads  and  shall  furnish  such  blanks  to  rail- 
roads as  often  as  may  be  necessary.  In  construing 
such  statute  it  was  held  that,  notwithstanding  a 
circular  issued  by  the  railroad  commission  prescrib- 
ing a  system  of  bookkeeping  was  objectionable  and 
subject  to  injunction,  it  was  improper  for  the  court 
to  enjoin  the  commission  from  issuing  any  further 
circular  or  order  that  might  require  complainants 
to  keep  or  to  maimtain  any  system  of  bookkeeping 
which  required  a  separation  of  their  expenses  be- 
tween passenger  and  freight  business,  and  state  and 
interstate  commerce  on  any  theoretical  basis.^ 

51]  3.  Proceedings  Maintainable  by  Shipper 
for  Relief  against  Orders  of  Commission.^  A 
shipper  who  is  liable  to  suffer  irreparable  injury  by 
reason  of  an  unlawful  order  by  a  state  railroad  com- 
mission assuming  to  regulate  interstate  commerce 
is  entitled  to  an  injunction  restraining  the  commis- 
sion from  enforcing  such  order,'"  and  under  some 
state  statutes  a  shipper  who  is  dissatisfied  with 
a  rate  fixed  by  the  railroad  commission  may  bring 
action  against  the  commission  to  set  aside  tbe  order, 
iu  which  case  he  must  show  iliat  the  rate  is  un- 
reasonable and  unjust  as  to  him;'^  and  in  such  ac- 
tion the  inquiry  is  not  limited  to  whether  the  rate 
is  so  unreasonable  and  unjust  as  to  amount  to  the 
taking  of  property  without  due  process  of  law.^^ 

52]  4.  Proceedings  to  Enjoin  Filing  of 
Schedule  with  Interstate  Commerce  Oonuuission.*'^ 
According  to  some  decisions,  a  suit  may  be  main- 
tained in  a  federal  court  by  shippers  to  enjoin  rail- 
road companies  from  filing  wit;h  the  interstate  com- 
merce commission  and  from  enforcing  a  new  sched- 
ule of  rates  alleged  to  be  unjust  and  unreasonable, 
where  it  is  shown  that  enforcement  of  the  rates  will 
result  in  irreparable  injury  to  complainants.*' 
Nothing  in  the  Interstate  Commerce  Act,  it  has 


precedent  to  Its  rlgrht  to  do  business 
in  such  state,  or  that  it  Is  encased 
In  Interstate  commerce  exclusively. 
Southern  Express  Co.  v.  Ensley,  118 
Fed.  756. 

19.  Southern  E^Epreas  Co.  v.  Sns- 
ley.  116  Fed.  7B6.' 

ao.    Cross  rafsranoMi 
Criminal   liability  and  prosecutions 

for    violatfon    of   regrulatlons  see 

Infra  H  1008-1023. 
Liability   to  penalties  for  violation 

of  regulation  and  proceedings  to 

enforce  see  Infra. S|  942-1005. 
Proceedings  maintainable  by  owner 

for    refief    against  unreasonable 

rates  see  Infra  |S  679-688. 
Proceedings  to  compel  carrier: 

To  comply  w^th  rates  fixed  by 
statute  or  by  commission  see 
Infra  SI  «76.  677. 

To  fumlsn  oars  see  Infra  |  78. 

To  make  connections  see  Infra  S 
940. 

To  receive  freight  from  connect- 
ing carrier  see  Infra  (  902. 
Mandamus  or  Injunction  to  compel 

transportation  see  Infra  fi  60. 
Proceedings  to  restrain  unjust  dis- 
crimination see  Infra  f|  816-822. 
31.  State  V.  Atlantic  Coast  Line 
R.  Co.,  64  Fla.  469,  60  S  186;  State 
V.  Florida  East  Coast  R.  Co..  58  Fla. 
B24.  50  S  426;  State  v.  Jacksonville 
Terminal  Co..  41  Fla.  377,  27  S  225; 
State  v,  Chicago,  etc..  H.  Co..  38 
Minn.  281.  37  NW  782  [rev  on  other 
crounds  134  U.  S.  418.  10  SCt  462, 
ti  L..  ed.  9701;  State  v.  Fremont, 
etc.,  n.  Co.,  22  Nebr.  813,  SS  NW 
118;  Atchison,  etc.,  R.  Co.  V.  State, 
2C  Okl.  166.  109  P  218. 


[  a  ]  Wlwt  oonrts  Iiat*  J  oris  dic- 
tion.— In  Minnesota,  under  the  Rail- 
road and  Warehouse  Commission 
Act  (L.  [1887]  c  10)  t  8,  the  supreme 
court  Is  vested,  concurrently  with 
the  district  court,  with  original  Ju- 
risdiction of  all  proceedings  by 
mandamus  to  compel  compliance 
with  the  regulations  of  the  commis- 
sion w*th  reference  to  transporta- 
tion rates,  as  provided  therein.  State 
V.  Chicago,  etc..  R.  Co.,  38  Minn.  281, 
37  NW  782.     See  generally  Courts. 

S3.  State  v.  JacKSonvIUe  Termi- 
nal Co..  41  Fla.  377.  27  S  226. 

83.  Atchison,  etc.,  R.  Co.  v.  State. 
26  Okl.  1G6.  109  P  218. 

84.  State  v.  Atlantic  Coast  Line 
R.  Co..  64  Fla.  469,  60  S  186. 

36.  State  v.  Florida  Bast  Coast 
R,  Co..  65  Fla.  424,  62  S  591;  State 
v.  Florida  East  Coast  R.  Co.,  64  Fla. 
112,  59  S  385;  State  v.  Florida  East 
Coast  R.  Co.,  58  Fla.  524,  50  S  425. 

[a]  Thus,  where  It  is  In  effect 
admitted  by  demurrer  that  the  en- 
forcement of  an  order  of  the  rail- 
road commissioners  will  be  injurious 
to  the  public  welfare  and  will  vio- 
late constitutional  rights  of  the 
carrier,  the  order  will  not  be  en- 
forced, even  though  the  carrier 
failed  to  apply  to  the  railroad  com- 
mis.sloners  for  relief  from  the  order 
before  disregarding  It.  State  v. 
Florida  East  Coast  R,  Co..  58  Fla. 
624.  50  S  425. 

ae.  State  V.  Atlantic  Coast  Line 
R.  Co..  61  Fla.  799.  54  S  900. 

97.  State  v.  Florida  East  Coast 
R.  Co..  69  Fla.  480.  68  S  729. 

as.    Texas  R.  Commn.  v.  Texas, 


etc.,  R.  Co..  (Tex.  Civ.  A.)  140  SW 
829. 

89.  Tot  rellsf  against  imr*»soii- 
abl*  rates  see  Infra  g  689. 

30,  J.  Rosenbaum  Gtain  Co.  v. 
Chicago,  etc..  R.  Co.,  130  Fed.  46 
[aff  no  Fed.  110.  64  CCA  444]. 

31.  Texas  R.  Commn.  v.  Weld.  96 
Tex.  394.  73  SW  629  [rev  (Civ.  A.) 
68  SW  1117]. 

33.  Texas  R,  Commn.  v.  Weld.  96 
Tex.  394.  73  SW  529  [rev  (Civ.  A.) 
68  SW  11171.  See  also  Texas  R. 
Commn.  v,  Houston,  etc..  R.  Co..  90 
Tex.  340.  38  SW  750  (by  analogy 
sustaining  this  proposition). 

33H.  Ju^dlotlon  of  courts  iMfore 
aotloa  by  oonunlsslon  see  Commerce. 

33.  Northern  Pac.  R.  Co.  v.  Pa- 
cific Coast  Lumber  Mfrs.'  Assoc., 
1C5  Fed.  1,  91  CCA  39;  M.  C.  KIser 
Co.  V.  <'entral  of  Georgia  R.  Co..  158 
Fed.  193;  Kallspell  Lumber  Co.  v. 
Great  Northern  R.  Co.,  157  Fed.  845: 
Jewett  V.  Chicago,  etc..  R.  Co.,  156 
Fed.  160.    See  Commerce. 

[a]  Season  for  ml*., — "The  case 
calls  for  the  exercise  of  a  power 
which  la  inherent  In  a  court  of 
chancery,  the  power  to  enjoin  a 
proposed  unlawful  act.  The  exer- 
cise of  that  power  does  not  Invade 
the  province  of  the  Interstate  Com- 
merce Commission.  It  prohibits 
the  enforcement  of  an  alleged  un- 
reasonable rate  only  until  the  com- 
mission shall  have  had  time  and 
opportunity  to  adjudge  the  question 
of  fts  unreasonablencRs.  To  afford 
such  relief  is  not  to  fix  rates  or  to 
change  existing  rates,  or  to  decide 
on  the  reasonableness  p£  eatablisbed 
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been  said,  impliedly  denies  the  equitable  jnrisdie- 
tion  to  enjoin  a  threatened  injnzy  of  this  nature," 
although  such  injunction  will  be  granted  merely 
nntil  suoh  time  as  the  interstate  commerce  commis- 
sion shall  pass  on  the  reasonableness  of  tiie  ratra.^ 
Other  deeiiuons  are  squairely  opposed  to  the  fore- 
going view  and  hold  that  the  federal  courts  are 
without  juriadiotion  to  enjoin  the  filing,  publication, 
or  enforcement  by  a  railroad  company  of  an  inter- 
state rate  as  being  unreasonable,  in  advance  of 


action  thereon  by  the  interstate  commiBsion;"  and 
this  view  has  now  become  the  settled  law  by  de- 
cisions of  the  United  States  supreme  court  on  the 
ground  that  it  would  be  destnuitive  of  the  system  of 
T^^ulatiou  defined  by  the  statute  to  secure  uniform' 
ity  of  rates  and  to  prevent  discrimination  if  the 
court,  without  the  preliminary  action  of  the  commis- 
sion, were  to  undertake  to  pass  upon  the  administra- 
tive questions  which  the  statute  has  primarily 
confided  to  it.T 


m.   RiaHT  OF  OAARIER  TO  MAKE  BEOULATIONS  FOB  OONDUOT  OF  BUSINESS 


[$63]  A  common  carrier  has  a  right  to  con- 
duet  its  business  according  to  l^e  rules  of  the  com- 
mon and  atatuitory  law;""  it  may  make,  and  enforce 
by  ita  sgenta,  reasonable  and  necessary  rules  for 
the  transaction  of  its  bumness  ;^  and  it  also  has  the 
power  to  alter  or  modify  suc^i  rules  from  time  to 
time,  as  it  may  de^  proper  and  expedient,  on 
reasonable  notice  to  the  public,  in  order  that  the 
interested  parties  may  be  apprised  of  what  is  re- 


rates,  or  in  any  way  to  Interfere 
with  the  functions  of  the  Interstate 
Commerce  Commission,  nor  does  It 
result  in  the  confusion  or  derange- 
ment of  rates  so  forcibly  pointed 
out  as  the  g^round  of  decision  In 
Texas,  etc.,  R.  Co.  v.  Abilune  Cotton 
on  Co.,  204  U.  S.  426.  27  SCt  360, 
61  L.  ed.  653.  Such  has  been  the 
decision  of  the  federal  courts  in 
every  case  In  which  the  question 
has  arisen."  Northern  Pac.  R.  Co, 
V.  Pacific  Coast  Iiumber  Mfrs.'  As- 
soc.. 166  Fed.  1,  8,  91  CCA  39. 

[b]  Jnrlsdlotlos  ol  federal  courts 
•xOlvslTe. — ^A  suit  by  shippers  to 
enjoin  the  enforcement  of  a  schedule 
of  rates  filed  by  a  carrier  with  the 
interstate  commerce  commission  Is 
one  arising  under  the  laws  of  the 
United  States,  and  for  the  enforce- 
ment of  such  laws,  of  which  the 
federal  courts  have  its  exclusive 
jurisdiction.  Kallspelt  Lumber  Co. 
V.  Great  Northern  R.  Co.,  167  Fed. 
845. 

34.  Union  Pac.  R.  Co.  v.  Oresron, 
etc..  Lumber  Mfrs.'  Assoc.,  166  Fed. 
13,  91  CCA  Bl. 

35.  Northern  Pac.  R.  Co.  v.  Pacific 
Coast  Lumber  Mfrs.'  Assoc..  165 
Fed.  1,  91  CCA  39;  Kallspell  Lum- 
ber Co,  v.  Great  Northern  H.  Co.,  157 
Fed.  845. 

36.  Wlckwlre  Steel  Co.  v.  New 
Yorls  Cent.,  etc.,  R.  Co.,  181  Fed.  316, 
104  CCA  604;  Colum^bus  Iron,  etc., 
Co.  v.  Kanawha  R.  Co..  178  Fed.  261. 
101  CCA  621  raff  171  Fed.  718];  At- 
lantic Coast  Line  R.  Co.  v.  Macon 
Grocery  Co.,  16S  Fed.  206,  92  CCA 
114  [rev  163  Fed.  738,  and  aft  21S  U. 
S.  601,  SO  SCt  184,  B4  L.  ed.  300]. 
See  Commerce. 

87.  Loomls  V.  Lehlsh  Valley  R. 
Co.,  340  U.  S.  43,  36  228,  60  L. 

ed.  617  (revlewinv  oases);  Texas, 
etc.,  R.  Co.  V.  American  Tie,  etc.,  Co., 
284  U.  S.  138,  146.  34  SCt  886,  68  L. 
ed.  1266  (where  the  court  said:  "We 
think  It  Is  indisputable  that  that 
subject  Is  directly  controlled  by  the 
authorities  which  establish  that,  for 
the  preservation  of  the  uniformity 
which  It  was  the  purpose  of  the  Act 
to  Regulate  Commerce  to  secure,  the 
courts  may  not  as  an  orl^nal  ques- 
tion exert  authority  over  subjects 
which  primarily  come  with  the  Ju- 
risdiction of  the  Commission^'): 
Simpson  V.  Shepard,  230  U.  S.  862,  33 
SCt  729,  67  L.  ed.  1611,  AnnCa8l9i6A 
18:  Mitchell  Coal,  etc.,  Co.  v.  Penn- 
sylvania R.  Co..  230  U.  S.  247,  83 
SCt  91 6,  67  L.  ed.  1472 ;  Balti- 
more, etc.,  R.  Co.  V.  U.  S.,  216 
U.  S.  481,  600,  SO  SCt  164,  54 
L-  ed.  292  (where  the  court  satd: 
"Nor  Is  there  anything  In  the  con- 
tention that  the  decision  in  Southern 
R.  Co.  V.  Tift,  206  U.  S.  428.  27  SCt 
709.  51  L.  ed.  1124,  11  AnnCas  846, 

aualifles  the  rullne  in  Texas,  etc.,  R. 
o.  V.  Abilene  Cotlon  Oil  Co.,  204  U. 
S.  426,  27  SCt  350,  51  L.  ed.  653.  0 


AnnCas  1076.  and  Is  an  authority 
supporting  the  right  to  resort  to  the 
courts  In  advance  of  action  by  the 
commission  for  relief  against  un- 
reasonable rates  or  unjust  discrim- 
inatory practices,  which,  from  their 
nature,  primarily  require  action  by 
the  commission'*).  See  Commerce; 
and  infra  B  808. 

"The  preservation  of  uniformity 
and  prevention  of  discrimination  ren- 
der essential  some  appropriate  rul- 
ing by  the  Interstate  Commerce  Com- 
mission before  it  may  be  submitted 
to  a  court."  Loomls  v.  LehlKh  Val- 
ley R.  Co..  240  U.  S.  43.  50,  36  SCt 
228.  60  L.  ed.  517. 

"The  courts  have  not  been  given 
jurisdiction  to  fix  rates  or  practices 
in  direct  proceedings,  nor  can  they 
do  so  collaterally  during  the  prog- 
ress of  a  lawsuit  when  tne  action  Is 
based  on  the  claim  that  unreasonable 
allowances  have  been  paid.  If  the 
decision  of  such  questions  was  com- 
mitted to  different  courts  with  dif- 
ferent Juries  the  results  would  not 
only  vary  In  degree,  but  might  often 
be  opposite  In  character — to  the  de- 
struction of  the  uniformity  In  rate 
and  practice  which  was  the  cardinal 
object  of  the  statute,"  By  Mr.  Jus- 
tice Lamar  In  Mitchell  Coal  Co,  v. 
Pennsylvania  R.  Co.,  230  U.  S.  247. 
255.  58  SCt  916.  57  L.  ed.  1472  fquot 
Loomls  v.  Lehigh  Valley  R.  Co.,  240 
U.  S.  43,  49,  38  SCt  228,  60  L.  ed. 
5171. 

38.  U.  S.  E3xpresa  Co.  v.  State, 
(Okl.)  160  P  178. 

39.  U.  S. — U.  S.  V.  Oregon  R.,  etc, 
Co.,  169  Fed.  975;  Piatt  v.  Lecoco. 
158  Fed.  723,  85  CCA  621.  15  LRANS 
558;  Robinson  v.  Baltimore,  etc.,  R. 
Co..  129  Fed.  753.  64  CCA  281;  Harp 
V.  Choctaw,  etc.,  R.  Co.,  118  Fed.  169 
[aff  125  Fed.  446,  61  CCA  405}. 

Ark. — St.  Louis,  etc.,  R.  Co.  V. 
State,  84  Ark.  160,  104  SW  1106. 

Del. — Truax  v.  Philadelphia,  etc, 
R.  Co.,  8  Del.  233. 

Ga.---Georgla  Southern,  etc.,  R.  Co. 
V.  Marchman,  121  Ga.  236,  48  SB  961. 

Ida. — Coeur  D'Alene,  etc.,  Transp. 
Co.  V.  F«rrell,  22  Ida.  762,  128  P  666, 
43  LRANS  96S. 

III.— Illinois  Cent.  R.  Co.  v.  Whlt- 
temore,  48  111.  420,  92  AmD  138. 

Ind. — Louisville,  etc.,  R.  Co.  v. 
Flannagan,  113  Ind.  488,  14  NB  370. 
3  AmSR  674. 

Kan. — Larabee  B^our  Uills  Co.  v, 
Missouri  Pac  R.  Co..  74  Kan.  808,  88 
P  72. 

Ky. — Adams  Express 'Co.  v.  Hlb- 
bard.  146  Ky.  818.  141  SW  397,  38 
LRANS  432. 

Mlsa. — Vlcksburg  Liquor,  etc,  Co. 
V.  U.  S.  Express  Co.,  68  Miss.  149, 
8  S  332. 

Mo. — Donovan  v.  Wells,  266  Mo. 
291,  177  SW  839;  Warner  v.  St. 
Louis,  etc,  R.  Co..  166  Mo.  A.  623, 
137  SW  275. 

Nebr. — Chicago,    etc.,    R.    Co.  v. 


quired  in  seeking  service  at  the  hands  of  the 
carrier.**  These  rules,  however,  must  be  reason- 
able and  such  as  do  not  nnaecessarily  infringe  on 
the  rights  of  the  public  and  others  having  or  carry- 
ing on  business  in  connection  with  railroad  traffic 
and  travel.*'  However,  the  rules  which  it  adopts 
for  the  management  of  its  business  are  presumpt- 
tively  right  and  reasraable.^  And  the  burden  is 
on  him  who  assails  ikem  to  prove  that  they  are  un- 

Colby,  69  Nebr.  B72.  96  NW  146. 
N.  T.— Vedder  v.  Fellows,  20  N.  Y. 
Oh. — New    York,    etc.,  Jl.    Co.  v. 
Seeberling,  8  Oh.  Cir.  Ct.  693.  4  Oh. 
Cir.  Dec  210. 

Okl. — U.  S.  Express  Co.  v.  Stata, 
150  P  178. 

Pa. — Pennsylvania  R.  Co.  v.  Mid- 
vale  Steel  Co.,  201  Pa.  624,  61  A  3IS, 
88  AmSR  836. 

S.  C. — Harveley  v.  Southern  R,  Co., 
96  S.  C.  201,  78  SE  887. 

Tenn. — Summitt  v.  State,  8  Lea 
413,  41  AmR  687. 

Eng. — Oxlade  v.  North  Elastern  R. 
Co..  16  C.  B.  N.  S.  680,  109  ECL  680. 
143  Reprint  962. 

[a]  Znowledr*  of  rolM. — A  rule 
or  custom  adopted  by  a  railroad  con- 
cerning Its  contracts  with  its  patrons 
for  the  transportation  of  grain  can- 
not operate  on  those  of  its  patrons 
who  have  no  knowledge  of  the  ex- 
istence of  such  rule,  and  such  per- 
sons will  not  be  legally  bound 
thereby.  Atchison,  etc.,  R.  Co.  v. 
Miller.  16  Nebr.  661,  21  NW  461. 

40.  U.  8.  v.  Oregon  R..  etc,  Co., 
159  Fed.  975;  Harp  v.  Choctaw,  etc. 
R.  Co.,  118  Fed.  169  [aff  125  Fed. 
446,  61  CCA  406]. 

[a]  Thna,  a  railroad  company 
having  a  newly  constructed  Una 
through  a  locality  underlaid  with 
coal,  by  permitting  owners  of  mines, 
for  &  number  of  months,  to  load  cars 
with  coal  from  wagons  on  its  side- 
track at  two  small  stations,  did  not 
give  them  a  vested  right  to  continue 
such  manner  of  loading,  nor  lose  Its 
common-law  right  to  change  Its 
regulations  and  to  refuse  longer  to 
receive  coal  for  shipment  In  such 
manner,  when  the  volume  of  its 
business  became  such  that .  to  per- 
mit the  use  of  Its  station  tracks  for 
loading  cars  in  that  manner  would 
not  only  interfere  with  the  operation 
of  Its  trains  and  cause  It  loss  and 
inconvenience,  but  would  also,  by 
reason  of  the  slowness  of  the 
method,  result  In  serious  loss  and 
inconvenience  to  other  shippers  and 
the  public  by  greatly  reducing  the 
quantity  of  coal  which  the  road  could 
handle  and  transport  If  It  was 
loaded  by  the  use  of  modern  appli- 
ances, as  was  the  case  at  all  other 
shipping  points  on  Its  line  Harp  v. 
Choctaw,  etc,  R.  Co^  126  Fed.  446, 
61  CCA  406  [aft  118  Fed.  169]. 

41.  U.  S. — Harp  v.  Choctaw,  «tc, 
R.  Co.,  126  Fed.  446,  6t  CCA  406. 

Ark. — St  Louis,  etc,  R.  Co.  v. 
State.  84  Ark.  160.  104  SW  1106. 

Kan. — lArabee  Flour  Hills  Co.  v. 
Missouri,  etc.,  R.  Co.,  74  Kan.  808, 
88  P  72. 

Nebr. — Chicago,  etc.,  R.  Co.  v. 
Colby,  69  Nebr.  672,  96  NW  146. 

Tenn. — Summitt  v.  State,  8  Lea 
418.  41  AmR  637. 

4a.  Piatt  V.  Lecocq,  168  Fed.  728, 
85  CCA  621,  16  LRANS  658  [rev  16() 
Fed.  391]. 


For  latw  oaaes,  derelopBiants  and  ohasfw  in  the  law  see  cumulative  Annotations,  same  title,  page  and_note  miptber. 
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fair  and  unjust,  and  it  is  only  when  it  clearly  ap- 
pears by  competent  evidence  that  they  are  unreason- 
able that  commiBsions  or  courts  may  lawfully  inter- 
fere to  annul  or  to  change  them.*^ 

Beceipt  of  frught.  A  carrier  may  make  and  en- 
force reasonable  regulations,  fixing  t^e  times,  the 
places,  the  methods,  and  the  forms  in  which  it  will 
receive  the  various  commodities  which  it  under- 
takes to  carry and  may  make  reflations  provid- 
ing how  commodities  shall  be  packed  or  loaded  for 
shipment,  so  that  they  may  be  handled  and  trans- 
ported oonveoiently,  safely,  and  expeditiously,"  but 
such  rules  must  not  contravene  any  rule  of  law  or 
lawful  reflation  prescribed  by  the  railroad  com- 
mission." Regulations  which  are  well  designed  to 
promote  the  expeditious  and  economical  method  of 
receiving  and  transporting  freight  cannot  be  com- 


plained of  on  the  ground  that  they  operate  to  give 
a  preference  to  one  who  eompUos  wi^  them,  or  as 
a  discrimination  against  one  who  does  not.*^  How- 
ever, the  carrier  cannot  impose  unusual  conditions 
on  a  shipper  nor  require  him  to  go  to  unusual  ex- 
pense in  delivering  his  goods  for  transportation.** 
Regardless  of  statute,  carriers  cannot  maintain  un- 
reasonable regulations  for  the  receipt  and  transpor- 
tation of  freight* 

Demurrage  roles.  A  carrier  has  the  right  to 
establish  reasonable  demurrage  rules.'"' 

Regulations  as  defense  to  action  for  loss.  A  rule 
or  regulation  for  the  conduct  of  its  business  which 
the  carrier  habitually  and  systematically  disregards 
cannot  be  set  up  as  a  defense  in  an  action  for  losa 
of  goods  accepted  in  eontraveation  of  such  rule."^ 


IV.   DUTY  TO  BE0EI7E  Aim  TBANSFOBT  FBOPEBTY 


1%  54]   A.  StatoiiMiit  of  a«neral  Bnle.  The 

general  rule  is  well  settled  that  it  ia  the  duty  of 

4a.  Piatt  V.  Lecocq.  158  Fed.  723, 
8B  CCA  621, -15  LRANS  558-  Harp  v. 
Choctaw,  etc..  R.  Co.,  IZE  Fed.  446, 


every  common  carrier  to  veceive  for  carriage  and 
to  carry  the  goods  of  any  person  tendered  to  it 


61  CCA  405  [afl  118  Fed.  1691. 

44.  U.  S.— U.  S.  V.  Oregon  B..  eta. 
Co..  169  Fed.  976:  Piatt  V.  Lecocq, 
158  Fed.  72S.  86  CCA  621,  15  LRAN8 
658;  Bedford-Bowling  Green  Stone 
Co.  V.  Oman,  134  Fed.  441  [aff  184 
Fed.  64.  87  CCA  180};  Robinson  v. 
Baltimore,  etc^  R.  Co.,  129  Fed.  768, 
64  CCA  281:  Harp  v.  Choctaw,  etc.. 
R.  Co..  118  Fed.  1»  lafC  126  Fed.  446, 
CI  CCA  405];  Louisville,  etc..  R.  Co. 
V.  Tenhassee  R.  Commn.,  19  Fed.  679. 

Ark.— St.  IjOuIs,  etc.,  R.  Co.  t. 
State,  84  Ark.  150,  104  SW  1106. 

Del. — Truax  v.  Philadelphia,  etc., 
R.  Co..  8  Del.  TSI. 

Ga. — Georsla  Southern,  etc..  R. 
Co.  V.  Harchman,  121  Ga.  286,  48  SB 
961. 

Ind. — Louisville,  etc..  R.  Co.  v. 
FluiaKan,  113  Ind.  488,  14  NK  370, 
3  AmSR  674. 

Ky. — Adams  Sxpreas  Co.  v.  Htb- 
itard.  146  Ky.  818,  141  SW  397,  38 
LRANS  432;  Crescent  Coal  Co.  t. 
Louisville,  etc.,  R.  Co..  143  Ky.  73. 
X35  SW  768.  33  LRANS  442  and  note. 

Minn. — Rhodes  v.  Northern  Pac. 
R.  Co.,  34  Minn.  87,  24  NW  347. 

Mo, — ^Warner  v.  St.  Louie,  etc.,  R. 
Co.,  156  Mo.  A.  523.  137  SW  275. 

Okl. — U.  S.  Express  Co.  v.  State, 
150  P  178. 

[a]  Ag«ljut  recaivliksr  freight  at 
Blglit  at  small  station. — A  regula- 
tion of  an  express  corrpany.  declin- 
ing delivery  of  freight,  Including 
dead  bodies,  from  night  trains  at  a 
small  station  where  no  nlrht  ofllce 
is  maintained,  and  providing  for 
(^arrlaKe  to  the  next  station  and  re- 
turn the  next  morning  to  the  des- 
tination, is  a  reasonable  rule.  Adams 
i:xpress  Co.  v.  Hlbbard.  145  Ky.  818, 
141  SW  397.  38  LRANS  432. 

[b]  Xallway  regmatloa  provld- 
tag  one  train  a  day  to  carry  live 
stock,  and  providing  for  running 
through  trains  from  division  points. 
Is  not  unreasonable  as  to  shippers 
at  a  point  where  the  train  Is  sched- 
uled to  leave  at  six-forty-seven 
A.  M..  It  appearing  to  be  required 
for  the  proper  accommodation  of  the 
whole  system's  traffic.  Warner  v. 
St.  Louts,  etc.,  R.  Co..  156  Mo.  A.  523, 
137  SW  275. 

[c]  Bafnaai  to  reoalTe  money  for 
transportation  on  following  day. — 
The  rules  and  nractfce  of  an  express 
company  to  refuse  to  receive  money 
for  transportation  from  a  banl<  which 
has  a  burKlar  proof  vault  and  ade- 
quate facilities  In  the  city  where  the 
packages  were  tendered  to  ktejt 
them  safely  over  night  on  the  day 
preceding  the  departure  of  the  only 
trains  which  carried  express  matter 
to  the  destination  of  the  packages, 
and  which  left  at  various  times  be- 
tween six  twenty-nine  J>nd  eight 
A.  M.,  are  not  unreasonable  or  un- 
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lawful.  Piatt  T.  Lecocq.  168  Fed. 
723,  85  CCA  621,  15  LRANS  668  and 
note  [rev  160  Fed.  391J. 

[d]  Saalgitatlon  of  partUralar  aUU 
Intf  or  elevuoT  for  receiving  fz^glit. 
— TD  Where  a  carrier  had  designated 
a  certain  siding  aa  the  place  at  Which 
it  would  receive  coal  for  transporta- 
tion, and  such  aiding  was  not  an 
unreasonable  place,  a  shipper  was 
not  entitled  to  compel  the  carrier 
to  receive  coal  from  him  at  another 
siding  Where  merchandise  other  than 
coal  was  received,  merely  because 
the  place  so  designated  was  not  so 
accessible  to  such  shipper.  Robin- 
son V.  Baltimore,  etci  R.  Co.,  129 
Fed.  758.  64  CCA  281;  Harp  v.  Choc- 
taw, etc.,  R.  Co.,  126  Fed.  446.  61 
CCA  406.  (2)  If  a  railroad  company 
Itself  furnished  at  one  of  Its  stations 
suitable  warehouse  facilities  for  re- 
ceiving, handling,  storing,  and  de- 
livering, at  the  rates  fixed  by  law, 
all  grain  designated  for  transporta- 
tion over  Its  road.  It  might  designate 
such  warehouse  or  elevator  as  the 
exclusive  place  at  such  station  at 
which  it  would  receive  grain  for 
shipment,  and  might  refuse  to  re- 
ceive it  or  to  furnish  cars  for  Its 
shipment  at  any  other  place.  Rhodes 
V.  Northern  Pac.  R.  Co.,  34  Minn.  87. 
24  NW  347. 

[el  Beoelpt  of  fTel^t  at  private 
switch. — A  common  carrier  cannot 
be  required  to  receive  freight  on  or 
along  a  private  switch,  but  its  duty 
in  that  regard  Is  confined  and  lim- 
ited to  its  own  depots  or  shipping 
and  receiving  points.  Bedford-Bow- 
line Green  Stone  Co.  v.  Oman.  134. 
Fed.  441  [aJK  184  Fed.  64.  67  CCA 
190]. 

[f]  Segnlfltlona  to  prevent  block- 
ing of  traSo. — A  railroad  maintain- 
ing a  dock  on  its  station  grounds 
may  enforce  such  reasonable  rules 
and  regulations  as  will  prevent 
blocking  its  business  or  the  public 
traffic,  so  long  as  they  do  not 
amount  to  an  undue  or  unreasonable 
discrimination  between  competitors. 
Cieur  D'AIene.  etc.,  Transp,  Co,  v. 
Ferrell,  22  Ida.  7B2.  128  P  666,  43 
LRANS  965  and  note. 

45.  Harp  V.  Choctaw,  etc..  K.  Co.. 
125  Fed.  445.  61  CCA  405;  Harveley 
V.  Southern  R.  Co..  96  S.  C.  201,  78 
SE  887. 

[a]  Thtu,  (1)  a  rule  of  a  carrier 
requiring  logs  shipped  on  an  open 
car  to  be  made  secure  by  the  ship- 
per by  stakes  to  hold  them  on  is  a 
reasonable  rule,  and  as  such  Is  en- 
forceable. Harveley  v.  Southern  R. 
Co..  95  S.  C.  201,  78  SE  887.  (2)  A 
rule  requiring  Jugs  of  liquids  to  be 
boxed  before  shipment  ia  a  reason- 
able one  and  may  be  enforced,  al- 
though the  carrier  has  been  accus- 
tomed to  receive  such  Jugs  In  an  un- 
boxed condition  under  a  special  ar- 
rangement voluntarily  made  with 
shippers,     Vfokaburg,  etc.,  Tobacco 


Co.  v.  U.  S.  Express  Co.,  68  Hiss. 
149,  8  S  332. 

46.  U.  S.  Express  Co.  v.  SUta, 
(Okl.)  150  P  178. 

47.  Harp  v.  Choctaw,  etc.,  R.  Co., 
118  Fed.  169  [aff  125  Fed.  446,  61 
CCA  405]. 

48.  St.  Louis,  etc.,  R.  Co.  v.  State, 
84  Ark.  160,  104  SW  1106. 

4e.  U.  S. — Harp  v.  Choctaw,  etc, 
R.  Co.,  126  Fed.  445,  61  CCA  405. 

Miss. — Southern  Bxpresa  Co.  v. 
Moon,  39  Miss.  822. 

Mo. — Warner  v.  St  Louis,  etc.,  R. 
Co.,  156  Mc.  A.  623,  137  SW  276. 

N.  C — ^Alaop  V.  Southern  Express 
Co..  104  N.  C.  278,  10  SE  297,  6  XRA 
27L 

Eng. — Garton  v.  Bristol,  etc.,  R. 
Co..  1  B.  &  S.  112,  101  ECL  118,  121 
Reprint  666. 

[al  The  dntr  eannot  1m  avoldaa 
by  adopting  prannOeA  nffnlatlou,— 
In  all  cases  where  a  rule  or  regula- 
tion is  relied  on  as  a  defense  to  an 
action  for  refuaal  to  receive  by  a 
carrier.  It  must  appear  that  the 
regulation  was  not  unreasonable  and 
that  it  was  adopted  In  good  faith 
for  the  protection  of  the  carrier's  in- 
terest. Three  Hundred  and  Eigh- 
teen and  One  Half  Tons  of  Coal,  23 
F.  Cas.  No.  14.010,  14  Blatchf.  453: 
Southern  Express  Co.  v.  Moon,  39 
Miss.  822;  AlsoD  V.  Southern  Ex- 
press Co..  104  N.  C.  278,  10  SE  297, 
G  LRA  271;  Garton  v.  Bristol,  etc. 
R.  Co..  1  B.  &  S.  112,  101  ECL  112. 
121  Reprint  656. 

6a  Miller  v.  Georgia  R..  etc.,  Co., 
88  Ga.  663,  15  SE  3lC  30  AmSR  170. 
18  LRA  323;  Kentucky  Wagon  Mfg. 
Co.  V.  Ohio,  etc.,  R.  Co..  98  Ky.  152. 
32  SW  595.  17  KyL  726.  56  AmSR 
326,  36  LRA  850;  New  York,  etc.,  R. 
Co.  V.  Selberllng.  8  Oh.  Cir.  Ct.  593, 
4  Oh.  Cir.  Dec.  210;  Pennsylvania  R. 
Co.  V.  Midvale  Steel  Co..  201  Pa.  624, 
51  A  313,  88  AmSR  836;  Pennayl- 
vanla  R.  Co.  v.  Waverly  Oil  Works 
Co..  58  Pa.  Super.  164.  See  also 
infra  B  733  et  seq. 

[a]    A  mle  re  quiring  a  sbliper  to 

Jiay  oar  service  charges,  wnettaer 
oat  or  nnjnst,  with  no  redress  but 
to  submit  a  claim  for  the  return  of 
the  money  to  the  manager  of  the  car 
service  association  promulgating  the 
requirement-  Is  not  reasonable.  T.ar- 
abee  Flour  Mills  Co.  v.  Missouri  Pac 
R.  Co..  74  Kan.  808,  88  P  72. 

51.  Gulf,  etc..  R.  Co.  v.  Cage, 
(Tex.  Civ.  A.)  174  SW  855  (holding 
that,  where  a  rule  of  a  railroad  that 
Its  service  cars  could  not  be  loaded 
for  shipments  which  it  had  no  part 
in  transporting,  and  In  the  division 
of  freight  charges  in  which  it  had 
no  share,  was  systematically  di.'sre- 
garded  by  It.  neglect  of  the  rule  In 
an  individual  case,  when  such  a  car 
was  loaded  only  for  switching  to  an- 
other road,  could  not  serve  It  aa  a 
defense  when  sued  for  the  loss  of 
the  ahlpment  concerned). 
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for  transportation,  provided  the  goods  are  such  as 
it  holds  itself  out  as  willing  to  carry."  This  duty 
is  one  imposed  hy  law  and  arising  out  of  the  rela- 
tion which  the  carrier  sustains  to  the  public,""  and 
no  special  contract  is  necessary."  And  the  duty 
so  far  as  interstate  shipments  are  concerned  has 
been  reaffirmed  by  statutory  declaration  in  the 
Hepburn  Act."  No  length  of  time,  nor  manner  of 
treatment,  nor  habit  of  dealing  will  discharge  a 
common  carrier,  when  requested,  from  the  obl^ation 
to  furnish  to  the  public  the  service  it  is  engaged  in 
performing,"  and  carriers  cannot  enter  into  con- 
tracts between  themselves  that  will  disable  either 
from  performing  service  to  the  public  which,  ex- 
cept for  the  contract,  would 'be  performed."  The 
common-law  duty  to  receive  and  to  transport 
freight  tendered  within  a  reasonable  time  is  not 
affected  by  a  statute  making  a  railroad  company 
liable  to  a  penalty  for  failure  to  furnish  cairs  on 


reasonable  demand." 

[$55]  B.  Biil«  Applicable  to  Connectiiig  Car- 
riers. The  rule  stated  in  the  preceding  section 
as  regards  the  duty  to  receive  and  to  transport 
freight  applies  with  full  force  and  effect  to  con- 
necting carriers.  In  other  words,  the  duty  of  the 
intermediate  and  the  terminal  carriers  to  receive 
and  to  transport  freight  tendered  by  a  preceding 
oarrier  is  the  same  as  t^iat  of  the  initial  carrier  to 
receive  and  to  transport  freight  tendered  by  a 
shipper." 

[$  56]    C.  Ezcoaea  for  Refusal  to  Transport.^ 

Nevertheless  the  duty  to  accept  for  carriage  and 
to  carry  goods  tendered  is  not  an  absolute  duty  on 
the  part  of  a  carrier,  but  is  subject  to  reasonable 
limitations  and  conditions.  The  oarrier  is  not  bound 
to  transport  on  a  particular  train  goods  not  ordi- 
narily carried  on  that  train,  especially  where  such 
fact  is  known  to  the  shipper.     The  duty  of  the 


aa.  v.  S. — Wabash  H.  Co.  t. 
Pearce,  192  U.  S.  179,  24  SCt  2S1,  48 
Li.  ed.  S97;  Atcbfson,  etc..  R.  Co.  v. 
Denver,  «tc.,  R.  Co.,  110  U.  S.  667, 
4  SCt  1S5,  28  L.  ed.  291;  Winona, 
«tc.,  R.  Co.  V.  Blake,  94  IJ.  S.  180, 
24  L.  ed.  99;  Chicago,  etc.,  R.  Co.  v. 
Cutte,  94  U.  S.  166,  24  L.  ed.  94;  New 
Jersey  Steam  Nav.  Co.  v.  Merchants' 
Bank,  6  How.  S44.  12  L.  ed.  465;  In- 
man  V.  Seaboard  Air  Line  R.  Co., 
189  Fed.  960;  OlanU  Coal  Mtn.  Co. 
V.  Beech  Creek  R.  Co.,  144  Fed.  160 
[aR  168  Fed.  36,  85  CCA  1481;  South- 
ern Express  Co.  v.  St.  Louis,  etc., 
R.  Co.,  6  Myer  Fed.  Dec.  S  1511. 

Ala. — ^Atlantic  Coast  Line  R.  Co. 
T.  Rice,  169  Ala.  266,  62  S  918,  29 
LRANS  1214,  AnnCaal912B  389. 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Wynne  Hoop,  etc.,  Co.,  81  Arlc  373, 
$89,  99  SW  375  [cit  Cyc]. 

Fla. — State  v.  Atlantic  Coast  Line 
R.  Co..  53  Fla.  650,  44  S  218,  13  LRA 
NS  320,  12  AnnCas  359;  State  v. 
Atlantic  Coast  Line  R.  Co.,  51  Fla. 
678,  697,  40  S  875  [cit  Cyc]. 

Ga. — Ocean  SS.  Co.  v.  Savannah 
Locomotive  Works,  etc..  Co.  131  Ga. 
831.  833.  63  SE  677,  127  AmSR  265. 
20  LRANS  867,  16  AnnCas  1044  [cit 
Cyc]:  Shellnut  v.  Central  of  Georgia 
R.  Co..  131  Ga.  404,  62  SE  294,  18 
LRANS  494;  Southern  Express  Co. 
V.  R.  M.  Rose  Co.,  124  Ga.  581.  63 
SE  186.  5  LRANS  619  (under  stat- 
ute); Southern  Express  Co.  v.  State, 
107  Ga.  070,  33  SE  637.  73  AmSR 
146,  46  LRA  417:  Plsh  v.  Chapman, 
2  Ga.  349,  46  AmD  393. 

Ida. — Mcintosh  v.  Oreeon  R.,  etc., 
Co.,  17  Ida.  100.  105  P  66. 

111. — Peoria,  etc.,  R.  Co,  v.  Chicaeo. 
etc..  R.  Co..  109  111.  135,  50  AmR  005; 
Michigan  Cent.  R.  Co.  v,  Chicago, 
etc..  R.  Co.,  1  111.  A.  399. 

Ind— Cleveland,  etc.,  R.  Co.  v. 
Closser,  126  Ind.  348,  26  NB  159.  22 
AmSR  693.  9  LRA  754;  Louisville, 
etc..  R.  Co,  V.  Flanagan,  113  Ind. 
488.  14  NE  370,  3  AmSR  674;  Pitts- 
burgh, etc.,  R,  Co.  V.  Cox,  36  Ind. 
A.  291.  73  NE  120,  114  AmSR  377. 

Iowa. — Cobb  v.  Illinois  Cent.  R. 
Co.,  38  Iowa  601. 

Ky. — Bedford-Bowling  Green  Stone 
Co.  V.  Oiran.  115  Ky.  369,  73  SW 
1038.  24  KyL  2274;  Potta  v.  Bowler. 

1  Ky.  Op.  133. 

MaBs.--Gurley  v.  Armstead,  148 
Mass.  267.  19  NE  389,  12  AmSR  655, 

2  I-RA  80. 

Mich. — Coup  V.  Wabash,  etc.,  R. 
Co..  66  Mich.  111.  22  NW  215,  56 
AmR  374. 

Miss. — Southern  Express  Co.  v. 
Moon.  33  Miss.  822. 

Mo,— McGrew  v.  Missouri  Pac.  R. 
Co..  230  Mo.  496.  132  SW  1076; 
Knight  V,  Qulncy.  etc..  R.  Co.,  120 
Mo.  A.  311.  96  SW  716;  Whlttemore 
v.  .=ms.  76  Mo.  A,  248. 

Nftbr. — Fremont,  etc..  R.  Co.  v. 
Waters,  50  Nebr.  692,  70  NW  226. 

N.  II. — McDufCee  v.  Portland,  etc.. 


R.  Co.,  52  N.  R.  430,  18  AniR  78. 

N.  J. — Hessepger  t.  Pennsylvania 
R.  Co.,  87  N.  J.  L.  681.  IS  AmR  764; 
Lannlng  v.  Sussex  R.  Co.,  1  N.  J. 
L.  J.  21. 

N.  Y. — Wells  V.  Steam  Nav.  Co., 
2  N.  r.  204.  Seld.  182;  Fish  v.  Clark, 
2  Lans.  176  [aff  49  N.  Y.  122];  Alex- 
ander V.  Greene,  7  Hill  632. 

N.  C. — Reid  T.  Southern  R.  Co.,  153 
N.  C.  490,  69  SE  618;  Garrison  v. 
Southern  R.  Co.,  160  N.  C.  576,  64 
SE  578;  Alsop  v.  Southern  Express 
Co.,  104  N.  C.  278,  10  SE  297,  6  LRA 
271;  Harrell  v.  Owens,  18  N.  C.  278; 
  V.  Jackson,  2  N.  C.  14. 

Oh. — State  v.  Cincinnati,  etc.,  R. 
Co.,  47  Oh.  St.  130,  138.  23  NB  928, 
7  LRA  319;  Scofield  v.  Lake  Shore, 
etc.,  R.  Co..  43  Oh.  St.  671,  3  NE  907. 
64  AmR  846. 

S.  C. — Avlnger  v.  South  Carolina 
R.  Co.,  29  S.  C.  266,  7  SE  493.  13 
AmSR  716;  Porcher  v.  Northeastern 
R.  Co.,  48  S.  C.  L.  181. 

Tenn. — East  Tennessee,  etc.,  R. 
Co.  V.  Nelson,  1  Coldw.  272. 

Tex. — Sterling  v,  St.  Louis,  etc., 
R.  Co.,  38  Tex.  Civ.  A.  451,  86  SW 
655. 

Va. — Western  Union  Tel.  Co.  v. 
Reynolds,  77  Va.  173,  46  AmR  716. 

Wash. — Prescott  Irr.  Co.  v.  Flath- 
ers.  20  Wash.  454,  55  P  635. 

Wis. — Ayres  v,  Chicago,  etc,  R. 
Co,,  71  Wis.  372,  37  NW  432,  5  AmSR 
226;  Doty  v.  Strong.  1  Plnn,  313,  40 
AmD  773. 

Eng. — Garton  v.  Bristol,  etc.,  R. 
Co.,  1  B.  &  S.  112,  101  ECL  112,  121 
Reprint  656;  Crouch  v.  London,  etc., 
R.  Co.,  14  C.  B.  255,  78  ECL  255.  139 
Reprint  105;  Oxlade  v.  North  East- 
ern R,  CO.,  15  C.  B.  N.  S.  680,  109 
ECL  680.  143  Reprint  952;  Crouch  v. 
Great  Northern  R.  Co.,  11  Exch.  742. 
34  EngL&Eq  673.  156  Reprint  1031; 
Lane  v.  Cotton.  12  Mod.  472.  88  Re- 

Erlnt  1458:  Walker  v.  Jackson.  10 
I.  &  W,  161,  152  Reprint  424;  Mor- 
ton V.  Tibbett,  15  Q,  B.  428.  69  KCL 
428.  117  Reprint  520;  Thomas  v. 
North  Staffordshire  R,  Co,,  3  R.  & 
Can.  Tr.  Cas.  1;  Jackson  v.  Rogers, 
Z  Show,  327.  89  Reprint  968. 

N.  B. — Greene  v.  St.  John,  etc.,  R. 
Co..  22  N.  B.  2B2. 

"He  is.  In  general,  bound  to  take 
the  goods  of  lul  who  offer,  unless  his 
complement  for  the  trip  ts  full,  or 
the  goods  be  of  such  a  kind  as  to 
be  liable  to  extraordinary  danger,  or 
such  as  he  Is  unaccustomed  to  con- 
vey." Sumner  v.  Caswell,  20  Fed. 
249.  S  6 1  [quot  Th  e  Nlanrara  v, 
Cordes,  21  How.  (U.  S.)  7.  16  L.  ed. 
41], 

fa]  Oanriers  are  bound  to  receive 
and  to  transport  all  frelffht  tendered, 

according  to  the  custom  and  usage 
of  their  business.  Illinois  Cent.  R. 
Co.  V.  Prankenberg,  54  111.  88,  S  AmR 
92:  Galena,  etc..  R.  Co.  v.  Rae,  18  III. 
488.  68  AmD  674. 
[b]    An  ixrUratloB  oompaKr  must 


deliver  water  at  any  point  along  the 
line  of  tbe  ditch  where  requirea  rea- 
sonably to  serve  an  adjoining  owner 
of  land.  Frcscott  Irr.  Co.  v.  Flath- 
ers,  20  Wash.  464,  66  P  636. 

Dntr  of  oKRlsr  bj  water  to  rs- 
eeST*  and  to  lanuispoirt  proper^  see 
Shipping  [36  Cyc  219]. 

si.  ni.— -Michlran  Cent  R.  Co.  v. 
Chicago,  etc.,  R.  Co.,  1  111.  A.  399. 

Ind. — Pittsburgh,  etc,  R.  Co.  v. 
Morton,  61  Ind.  339,  28  AmR  682. 

Ky. — Adanr.s  Eh^press  Co.  v.  Nock, 
2  Duv.  662.  87  AmD  510. 

Tenn. — Eiast  Tennessee,  etc.,  R.  Co. 
V.  Nelson,  1  Coldw.  272. 

Wis. — Doty  V.  Strong,  1  Finn.  SIS, 
40  AmD  773. 

[a]  SallToads;  duties  public. — 
Although  a  railroad  so  far  as  It  Is 
organised  and  the  proprietorship  of 
Its  franchises  and  property  Is  con- 
cerned Is  simply  a  private  corpora- 
tion, yet  so  far  as  It  performs  th© 
functions  of  a  common  carrier  Its 
duties  are  public  Michigan  Cent. 
R.  Co.  V.  ChTcagO,  etc.  R.  Co..  1  111. 
A.  399. 

[b]  The  action  for  refusal  to 
carry  (1)  being  founded  on  a  public 
duty  and  not  on  special  contract 
arises  ex  delicto.  '  Pittsburgh,  etc., 
R.  Co.  V.  Morton.  61  Ind.  639,  28 
AmR  682.  (2)  The  failure  of  the 
carrier  to  dispatch  its  duty  after  re- 
ceiving the  goods  for  transportation 
Is  in  law  a  conversion  of  such  goods. 
Galveston,  etc.,  H.  Co.  v.  demons,  19 
Tex.  Civ.  A.  462,  47  SW  731. 

54.    See  cases  supra  notes  52,  53. 

56.  Menaaha  Paper  Co.  v.  Chicago, 
etc.,  R.  Co.,  241  U.  S.  55.  36  SCt  501; 
Chicago,  etc.,  R.  Co.  v.  Hardwick 
Farmers  EI.  Co.,  226  U.  S.  426,  33 
SCt  174.  57  L.ed.  384,46  LHANS  203. 

[a]  Embargoes. — It  Is  a  violation 
of  the  act  for  an  interstate  carrier 
at  the  request  of  a  consignee  who  Is 
under  contract  to  receive  Interstate 
shipments  to  declare  an  embargo  on 
the  shipments  and  to  refuse  cars  to 
shippers.  Mennsha  Paper  Co.  v, 
Chicago,  etc.,  R.  Co.,  241  U.  S.  55.  S6 
SCt  501. 

Hepbnm  Act  see  supra  !  47. 

58.  Louisville,  etc..  R.  Co.  v.  Hlg- 
don.  119  Ky.  321.  148  SW  26. 

57.  Chesapeake,  etc.  R.  Co.  v. 
Peed.  156  Ky,  696,  150  SW  472.  Ann 
Casl915C  460;  Seasongood  v.  Ten- 
nessee, etc..  Transp,  Co..  64  SW  193. 
21  KyL  1142,  49  LRA  270,  See  also 
infra  9  283. 

Spedflo  application  of  this  prtn- 
o^le  see  Infra  £  59. 

58.  Bell  v.  Norfolk  Southern  R. 
Co.,  163  N,  C.  180    79  SK  421. 

59.  See  infra  ft  839.  939. 

60.  Contract  wltb  another  oarrier 
not  to  receive  ifoods  destined  to  point 
bsyo&d  Its  own  line  sef  infra  I  a9. 

Exonee  for  fallnze  to  ftmiiak  can 
see  Infrn  !  67. 

fll.  Shaw  V.  Southern  Express  Co., 
171  N.  C.  216.  88  SE  222. 


For  Iftter  Mses,  Owelopmenta  and  obang^s  In  the  law  see  cumulative  Annotations,  same  titio,  pa«e  and  note  number. 
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carrier  does  not  extend  to  the  acceptance  and  the 
immediate  transportation  of  freight  at  all  hazards 
and  in  aH  circumstances.*"  But  vhere  without 
fault  on  its  part  a  carrier  is  imabie  to  perform  a 
service  due  and  demanded  it  must  promptly  notify 
the  shipper  of  its  .inability,  otherwise  the  reception 
of  goods  without  such  notice  will  estop  the  carrier 
from  setting  up  what  would  otherwise  have  been 
a  sufficient  excuse  for  refusal  to  accept  the  goods 
or  for  delay  in  ahipment  a£i«r  they  had  been  re- 
ceived." 

Dangerous  or  prohibited  articles.  Common  car- 
riers cannot  be  compelled  to  carry  goods  dangerous 
in  their  nature,  such  as  nitrc^lycerine,  dynamite, 
etc.;**  and  it  has  been  said  that  where  there  is 
reasonable  ground  to  suspect  that  the  articles  offered 
are  of  such  a  character  and  dangerous,  the  carrier 
has  a  right  to  demand  an  examination  of  them;  but 
without  any  reasonable  ground  for  suspicion  it 
cannot  compel  the  shipper  to  disclose  the  oharaeter 
of  goods  offered  for  shipment."  So  if  the  goods  are 
such  as  are  prohibited  by  law  from  being  trans- 
ported, the  carrier  is  justified  in  refusing  to  receive 
and  to  carry  them." 

Ooods  injnrions  to  public  health.  A  carrier  is  not 
required  to  receive  goods  intended  for  diipmertt 
which  are  injurious  to  tiie  public  health,  or  to  the 
peace  or  morals  of  others.*'^ 

Military  control  of  carrier's  line.  It  is  a  suffi- 
cient excuse  for  failure  of  a  carrier  to  perform  its 
common-law  duty  to  receive  and  transport  freight 
that  its  road  was  under  the  military  control  of 


-  the  federal  government."'  And  th-e  fact  that  the 
carrier  had  contracted  to  transport  the  goods  makes 
no  difference,  where  the  suit  is  not  on  the  contract 
but  in  tort  for  a  failore  to  perform  its  common- 
law  duty." 

Exposure  of  goods  to  nnusoal  dangers.  A  car- 
rier may  refuse  to  receive  goods  for  transportation 
when  the  goods  will  be  exposed  to  peculiar  and  un- 
usual dangers,  such  as  the  fury  of  a  mob,  the 
capture  by  hostile  military  forces,'"*  or  floods  of 
such  a  character  as  fall  within  the  legal  definition 
of  an  act  of  God  and  which  threaten  the  carrier's 
railroad  tracks  with  inundation;"  and  the  mere 
fact  that  the  car  containing  the  goods  had  been 
placed  on  a  connecting  carrier's  track  by  the  initial 
carrier  does  not  affect  the  operation  of  this  rule.'' 

Exposure  to  disease.  A  railroad  can  decline  to 
accept  a  shipment  of  live  stock  by  showing  that 
its  stockyard,  where  it  is  requii-ed  by  federal  stat- 
ute to  rest  cattle  in  transit,  is  infected  with  a  con- 
tagious disease,  of  which  it  bad  no  knowledge  in 
time  to  remedy  the  condition.™ 

A  strike  on  the  line  of  the  carrier  greatly  em- 
barrassing and  in  some  instances  preventing  the 
movement  of  its  trains  constitutes  a  sufficient 
ground  for  its  refusal  to  accept  goods  for  trans- 
portation.'* 

An  unprecedented  and  unexpected  rush  of  busi- 
ness may  constitute  a  suflSoient  excuse  for  not  re- 
ceiving goods  for  shipment  until  such  emergency 
can  in  the  regular  and  usual  course  of  business  be 
removed." 


Oa.  Mauldin  v.  Seaboard  Afr  Line 
R.  Co.,  73  S.  C.  9.  62  SE  677. 

63.  Elastern  R.  Co.  v.  Littlefleld. 
237  U.  S.  140,  35  SCt  489,  59  L.  ed. 
S7S.    And  sea  Infm  S  412. 

64.  U.  S. — New  York  Cent.  R.  Co. 
V.  Lockwood.  17  Wall.  357.  21  L.  ed. 
«27. 

Cal. — California  Powder  Works  v. 
Atlantic,  etc..  R.  Co.,  113  Cal.  829,  46 
P  691,  26  LRA  648  and  note. 

N.  T. — Peo.  V.  Babcock,  1«  Hun 
313. 

Va. — Norfolk,  etc.,  R.  Co.  v.  Irvine, 
85  Va.  217,  7  SE  233,  1  LRA  110: 
Norfolk,  etc.,  R.  Co.  v.  Irvine.  84  Va, 
E53,  5  SE  632. 

Can. — Rex  v.  Michigan  Cent.  R, 
Co.,  10  OntWR  660. 

[a]  Dlaorlmlnatloii  allowabl*. — 
Carriers  may  ImDoee  conditions  with 
reference  to  the  carriage  of  such 
articles  which  amount  to  a  discrim- 
ination aa  between  Them  and  ordi- 
nary goods  and  merchandise.  Cali- 
fornia Powder  Works  v.  Atlantic, 
etc.,  R.  Co.,  113  Cal.  329,  45  P  691,  36 
LRA  648. 

65.  Norfolk,  etc.,  R.  Co.  v.  Irvine, 
85  Va.  217.  7  SE  233,  1  LRA  110; 
Norfolk,  etc..  R.  Co.  v.  Irvine,  84  Va. 
553.  5  SE  632.  See  also  Rex  v.  Mich- 
igan Cent.  R.  Co..  10  OntWR  660 
(where  It  was  said  to  be  the  clear 
duty  of  those  offering  such  goods  for 
shipment  to  notify  the  carrier  of 
their  nature.  In  order  that  all  pre- 
cautions might  be  taken). 

ee.  U.  S. — Bluthenthal  v.  South- 
ern R.  Co..  84  Fed.  920. 

Ala, — Southern  R.  Co.  v.  Wallace, 
175  Ala.  72,  66  S  714. 

Ida. — Crescent  Brewing  Co.  v.  Ore- 
gon Short  Line  R.  Co.,  24  Ida.  106, 
132  P  976. 

Iowa. — Milwaukee  Halt  Extract 
Co.  V.  Chicago,  etc.,  R.  Co.,  73  Iowa 
98,  34  NW  761. 

N.  T.— Deitrich  v.  Fargo.  62  Mtsc, 
200.  102  NTS  720. 

Vt.— State  T.  Gobs,  59  Vt.  268.  9 
A  839,  69  AmR  706. 

ral  latealeating Itftwon. — (l)  The 
principle  stated  tn  the  text  has  been 
applied  In  respect  to  Intoxicating 
liquors,  the  transportation  of  which 
is  prohibited  by  the  state.  Lelsy 
Brvwlng  Co.  T.  Atohlson,  etc,  R.  Co., 


225  Fed.  763,  141  CCA  S;  U.  S.  V. 
Oregon-Washington  R.,  etc.,  Co.,  210 
Fed.  378;  Crescent  Brewing  Co.  v. 
Oregon  Short  Line  R.  Co.,  24  Ida. 
106,  132  P  975;  Milwaukee  Malt  Ex- 
tract Co.  V.  Chicago,  etc.,  R.  Co.,  73 
Iowa  98,  34  NW  761;  State  v.  Goss, 
69  Vt.  266,  9  A  829,  69  AmR  706. 
(2)  However,  an  interstate  carrier 
cannot  refuse,  under  the  Wefab-Ken- 
yoT)  Act,  to  accept  shipments  of  in- 
toxicants into  North  Carolina,  where 
the  liquors  were  Intended  for  per- 
sonal use,  and  the  Importation  of 
liquors  for  that  puraose  was  not 
prohibited.  Bristol  Distributing  Co. 
V.  Southern  Express  Co.,  117  Va.  7, 
83  SE  1084.  (3)  And  a  common  car- 
rier, able  and  accustomed  to  trans- 
port Intoxicating  liquors  from  one 
city  to  another,  cannot  lawfully  re- 
fuse so  to  do  because  of  the  passage 
by  one  of  the  cities  of  an  Invalid 
ordinance  prohibiting  the  transpor- 
tation and  delivery  of  liquor  within 
the  city  without  the  payment  of  a 
license  fee.  Southern  Express  Co. 
V.  R.  M.  Rose  Co.,  124  Ga.  681,  63 
SE  186,  6  LRAN3  619. 

[b]  Qurantine. — If  a  shipper  con- 
tracted for  the  transportation  of  cat- 
tle and  a  horse  In  one  car.  and  the 
shipment  of  the  cattle  was  prevented 
by  legal  quarantine,  and  the  shipper 
refused  to  permit  the  horse  to  be 
shipped  separately,  he  could  not  re- 
cover against  the  carrier  for  failure 
to  deliver  the  horse  at  destination. 
Southern  R.  Co.  v.  Wallace,  176  Ala. 
72.  66  S  714. 

[c]  SUpmmt  In  Tiolatlon  of  game 
lawa.  tinder  (he  statutes  of  New 
York  (Forest.  Fish,  and  Game  Law 
I  8.  as  amended  by  L.  [19061  p  1387 
c  478  I  2)  prohibiting  the  shipment 
of  deer,  whether  wild  or  domesti- 
cated, a  common  carrier  may  refuse 
to  ship  the  meat  of  domesticated 
deer  which  belong  to  plaintiff  and 
are  not  kept  In  close  confinement, 
although  such  deer  were  killed  to 
prevent  them  from  Injuring  others 
and  to  preserve  the  herd.  Dpftrlch 
V.  Fargo.  62  Mtsc.  200,  102  NTS  720. 

67,  Coweta  County  v.  Central  of 
Georgia  R.  Co..  4  Ga.  A.  94,  60  SE 
1018.  And  See  Craddock  v.  Wells- 
Fargo  C^>.  BxprMs,  68  Tex.  Civ.  A. 


651,  125  SW  69  (holding  that  Act 
Febr.  12,  1907  [Acta  (1907)  c  4],  im- 
posing a  tax  on  persons  carrying 
liquor  C.  O.  D.,  was  sufllclent  to  war- 
rant an  express  company  in  refusing 
to  carry  liquor  In  that  manner,  since 
It  could  either  pay  the  license  tax 
or  refuse  to  carry  the  liquor  C. 
O.  D.), 

68.  Phelps  V.  Illinois  Cent.  R.  Co., 
94  Hi.  548;  Illinois  Cent.  R.  Co.  v. 
Hornberger,  77  111.  457;  Illinois  Cent. 
R.  Co.  V.  Cobb,  64  111.  128;  Illinois 
Cent.  R.  Co.  V.  Ashmead.  58  III.  487. 

69.  Phelps  V.  Illinois  Cent.  R.  Co.. 
94  111.  648. 

70.  Edwards  T.  Sherratt,  1  East 
604,  102  Reprint  233.  See  also  Pear- 
son T.  Duane,  4  Wall.  (U.  S.)  605,  18 
L.  ed.  447;  Hllnols  Cent.  R.  Co.  v. 
Schwartz,  13  HI.  A.  490  (recognizing 
the  rule). 

71.  Gray  v.  Wabash  R.  Co.,  119 
Mo.  A.  144.  95  SW  983. 

73.  Gray  v.  Wabash  R.  Co.,  119 
Md.  A.  144,  149.  95  SW  983  (where 
It  was  said:  "The  placing  of  freight 
upon  the  connecting  carrier's  tracks 
does  not  In  the  least  enhance  its 
legal  duty.  It  amounts  only  to  an 
arrangement  for  convenience  between 
carriers.  To  say  that  a  carrier  Is 
bound  under  all  conditions  to  accept 
freight  so  placed  upon  its  connect- 
ing track  would  be  doing  violence  to 
the  plainest  principles  of  common 
right.  In  this  instance  defendant's 
tracks  were  threatened  w^Ith  Inunda- 
tion from  an  impending  and  un- 
precedented flood  of  water,  which 
finally  culminated  In  great  disaster 
to  railroads  and  shipments  and  In- 
terruption of  all  kinds  of  transporta- 
tion for  several  days.  Under  such 
conditions,  defendant  had  the  right 
to  refuse  plaintiff's  property  In  order 
to  avoid  liability  for  Its  loss  or  dam- 
age which  was  then  threatened"). 

78.  Nashville,  etc..  R.  Co.  v.  Far- 
rell.  (Ala.  A.)  70  S  986. 

74.  Plttsbiirp.  etc..  R.  Co.  v.  Hol- 
lowell.  65  Ind.  88.  32  AmR  63;  Gal- 
veston, etc..  n.  Co.  v.  Karrer.  (Tex. 
Civ.  A.)  109  RW  440. 

76,  St.  I^uls.  etc..  R.  Co.  v.  Laser 
Grain  Co..  120  Ark.  119.  179  SW  18»: 
St.    Louis   Southwestern   R.   Co.  v. 
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Failure  to  tender  goods  in  reqiaired  time.  The 

carrier  is  entitled  to  insist  on  a  reasonable  time  for 
the  making  up  of  trains,  and  to  that  end  may  pro- 
vide that  no  freight  will  be  carried  on  a  particular 
train,  unless  delivered  at  the  depot  a  prescribed 
time  before  the  departure  of  the  train." 

Defective  packing,  etc.  Where  goods  offered  for 
transportation  are  defectively  packed,  so  that  from 
their  nature  and  from  the  nature  of  the  journey 
extra  cere  would  be  necessary  and  extra  risk  en- 
tailed, the  carrier  may  refuse  to  receive  them," 
Similarly,  it  has  been  held  that  no  connecting  car- 
rier is  bound  to  receive  goods  tendered  to  it  for 
transportation  if  at  the  time  they  are  not  in  fit  con- 
dition for  sbipment,^^  and  that  it  may,  as  a  con- 
dition of  receiving  damaged  goods,  require  indem- 
nity against  damages  which  may  result  from  their 
condition." 

Other  ezcoeeB,  The  fact  that  the  point  to  which 
freight  is  to  be  consigned  is  not  a  regular  station 
at  which  an  agent  of  the  carrier  is  maintained 
affords  no  excuse  for  the  carrier  refusing  to  receive 
the  freight  for  transportation.^  A  railroad  com- 
pany cannot  refuse  to  accept  and  transport  coal 
tendered  by  a  shipper  on  the  ground  that  it  is  of 
inferior  quality  to  other  coal  also  produced  on  its 
line,  and  that  the  marketing  of  such  coal  will  in- 
juriously affect  the  sale  and  consequently  the  ship- 
ment of  coal  of  the  superior  qoality.^^  Refusal  of 
a  shipper  to  pay  demurrage  chaises  for  detention  1 


of  cars,  occasioned  as  much  by  the  fault  of  the 
carrier  as  by  his  own  fault,  is  no  ground  for  dis- 
continuance of  car  service.^  After  cars  have  been 
provided,  in  response  to  notice  from  the  shipper, 
the  carrier  will  not  be  relieved  from  liability  for 
refusing  to  accept  the  property  offered  for  trans- 
portation in  such  ears,  on  the  ground  that  there  is 
an  unusual  and  unprecedented  demand  at  tlmt  time 
and  place  by  others.** 

[$  57]  D.  Conditions  Frecedent  to  Bight  of 
Transportation — 1.  Tender  of  Goods."  Before  one 
can  claim  damages  from  a  common  carrier  for  re- 
fusing a  shipment,  it  must  appear  that  a  tender 
was  made  of  the  articles  to  be  shipped"  to  some 
person  having  authority  to  act  for  the  carrier  in 
shipment  matters,^^  and  that  the  shipper  was  then 
ready  and  able  to  perform  his  part  of  the  contract.*^ 
But  what  constitutes  such  tender  must  depend  on 
all  the  circumstances.**  A  teoder  of  the  goods  is, 
however,  unnecessary  where  the  proposed  shipper 
has  been  informed  in  advance  that  the  goods  will 
not  be  accepted.^^  And  if  there  is  a  regulation  as 
to  the  time  when  goods  should  be  tendered  it  must 
be  reasonable.^ 

[$58]  2.  Prepayment  of  Ohargw.  A  carrier 
may  make  prepayment  of  freight  a  condition  of 
furnishing  transportation;"^  but  unless  prepayment* 
is  required,  failure  to  tender  ehai^ges  in  advance 
will  not  be  an  excuse  for  refusing  to  transport.^ 
If  the  bill  of  lading  provides  for  payment  of  charges 


Clay  County  Gin  Co..  77  Ark.  357.  92 
3W  531. 

70.  Farrr.«r  v.  London  R,  Co.,  L, 
R.  1  C.  P.  688;  Lane  v.  Cotton,  1  Ld. 
Raym.  646.  91  Reprint  1332. 

Tr.  U.  S. — The  David  &  Caroline, 
7  P.  Caa,  No.  3,693,  5  Blatchf.  266. 

Ala. — Atlantic  Coast  Line  R.  Co.  v. 
Rice.  169  Ala.  265,  52  S  918,  29  LRA 
NS  1214  and  note,  AnnCa8l9I2B  389. 

III.— Elpln,  etc..  R.  Co.  v.  Bates 
Uach.  Co.,  98  111.  A.  Slirafr  200  111. 
636,  66  NE  S26,  93  AmSR  218J. 

Ind. — Fitxserald  v.  Adama  Isxpress 
Co.,  24  IndL  447,  87  AmD  341  (money 
Inaufflclantly  secured  and  addressed). 

Minn. — Northwestern  Marble,  etc.. 
Co.  v.  Williams,  1S8  Hinn.  514.  151 
NW  419,  LRA1915D  1077  and  note. 

Oh. — Union  ElxpreBS  Co.  v.  Oraham, 
26  Oh.  St.  696. 

Kng. — Munster  v.  South  Eastern  R. 
Co.,  I  C.  B.  N.  S.  676,  93  ECL  676, 
140  Reprint  1267:  Hart  v.  Baxendale. 
6  Exch.  769,  166  Reprint  766. 

Bee  Coweta  County  v.  Central  of 
Georgia  R.  Co.,  4  Go,  A.  94,  60  SE 
1018. 

[a]  Sanfferoiu  oar  of  eoiUMetlaff 
eam»x. — Under  Rule  No.  26  of  the 
railroad  commission,  providing  that 
no  carrier  should  be  required  to  ac- 
cept for  carriage  any  goods  unless 
they  are  In  such  condition  and  so 
prepared  for  shipment  as  to  render 
the  transportation  reasonably  safe, 
and  under  the  common  law,  a  tender 
of  a  carload  of  such  commodities  as 
under  the  rules  of  the  commission 
are  to  be  loaded  by  the  shipper  is 
not  a  good  tender,  where  the  car  on 
which  the  goods  were  when  offered 
for  transportation  was  the  car  of  an- 
other line  and  was  marked  as  In  bad 
order,  and.  although  offered  several 
times,  it  was  each  time  refused  by 
the  Inspector  because  of  such  dan- 
gerous condition.  Central  of  Geor- 
gia R,  Co.  V.  Cook.  4  Oa.  A.  698,  C2 
SF.  464. 

78.  Pararrore  v.  Western  R.  Co.. 
53  Ca.  383  (holding  that  one  rail- 
road company  is  not  bound  to  re- 
ceive cars  from  a  connecting  road 
loaded  with  hogs  so  crowded  that 
they  are  in  danger  from  suffocation, 
and  that  If  It  does  it  makes  the  act 
of  that  road  its  own,  and  is  bound 
for  the  damages  resulting  tq  the 


hogs  from  suffocation  or  Improper 
loading). 

79.  Gulf,  etc.,  R.  Co.  v.  Frank, 
(Tex.  Civ.  A.)  48  SW  210;  Missouri 
Pac.  R.  Co.  V.  Welsman,  2  Tex.  Civ. 
A.  486.  21  SW  426. 

80.  Reld  V.  Southern  R.  Co.,  149 
N.  C.  423,  63  SE  112;  Alexander  v. 
Atlantic  Coast  Line  R.  Co.,  144  N.  C. 
93,  S6  SE  697:  Normlle  v.  Northern 
Pac.  H.  Co.,  36  Wash.  21,  77  P  1087. 
67  LRA  2T1. 

'  81.  Oianta  Coal  Min.  Co.  v.  Beech 
Creek  R.  Co.,  144  Fed.  160  [atf  158 
Fed.  86,  86  CCA  148]. 

89.   Larabee  Flour  Mills  Co. 
Missouri  Pac.  R.  Co..  74  Kan.  808,  88 
P  72. 

88.  Cross  V.  McFadden,  1  Tex.  Civ. 
A.  461,  20  SW  846. 

84.    See  also  infra  i  70. 

BS.  Ark. — Little  Rock,  etc.,  R.  Co. 
V.  Conatser,  61  Ark.  660,  33  SW 
1057. 

Ky,— Reason  good  v.  Tennessee, 
etc..  Transp.  Co.,  54  SW  193,  21  KyL 
1142,  49  LRA  270. 

Minn, — Richey,  etc.,  Co.  v.  North- 
ern Pac.  R.  Co.,  110  Minn.  347.  125 
NW  897. 

Mo. — Hoffman  Heading,  etc.,  Co.  t. 
St.  Louis,  etc.,  R.  Co.,  119  Mo.  A.  496, 
94  SW  597. 

N.  J. — Lannlng  v.  Sussex  R.  Co., 
1  N.  J.  L.  J.  21. 

66.  Hoffman  Heading,  etc.,  Co.  v. 
St.  Louis,  etc.,  R.  Co.,  119  Mo.  A.  495, 
94  SW  597. 

[a}  Bafnsal  by  an  agent  (1)  will 
render  the  carrier  liable  If  the  agent 
la  permitted  by  the  carrier  to  hold 
himself  out  as  authorized  to  receive 
freight  In  such  manner  as  to  justify 
the  belief  that  he  has  such  author- 
ity. Seasongood  v.  Tennessee,  etc., 
Transp.  Co..  64  SW  1'93.  21  KyL  1142, 
49  LRA  270.  (2)  Refusal  by  the 
agent,  on  the  ground  of  personal 
animosity  between  himself  and  the 
shipper,  will  render  the  carrier  lia- 
ble. Lannlng  v.  Sussex  R,  Co..  1  N. 
J.  L.  J.  21. 

87.  RIohey,  etc.,  Co.  v.  Northern 
Pac.  R.  Co..  110  Minn.  347.  125  NW 
897. 

88.  Richey.  etc.,  Co.  v.  Northern 
Pac.  R.  Co.,  110  Minn.  347.  125  NW 
897. 

[  a }    Tender   held  snfioient. — (1 ) 


There  was  a  sufncient  tender  of  live 
stock  for  shipment  to  warrant  a  re- 
covery for  failure  to  furnish  cars, 
where  the  shipper,  acting  under  In- 
structions from  the  railroad's  agent, 
after  request  for  the  cars  had  been 
made,  kept  the  stock  ready  for  ship- 
ment within  a  short  distance  of  the 
station,  there  being  no  accommoda- 
tion for  keeping  them  at  the  station. 
St.  Louis,  etc.,  R.  Co.  v.  Oxier,  86 
Ark.  179.  110  SW  693.  17  LRAN8  827. 
See  also  St.  Louis,  etCM  R.  Co.  v. 
Wynne  Hoop,  etc.,  Co..  81  Ark.  373, 
99  SW  876.  (2)  And  where  a  ship- 
per demands  cars  at  Us  warehouse 
for  the  transportation  of  goods,  the 
fact,  particularly  when  communi- 
cated to  the  carrier,  that  the  goods 
to  be  shipped  are  prepared  ana  im- 
mediately available  for  shipment  Is 
a  sufficient  tender  to  the  carrier. 
Richey.  etc.,  Co.  v.  Northern  Pac.  B. 
Co.,  110  Minn.  847,  126  NW  897. 

M.  Atlantic  Coast  Line  R.  Co.  v. 
Geraty.  166  Fed.  10,  91  CCA  602,  20 
LRANS  310;  Louisville,  etc.,  R.  Co. 
V.  Godman.  104  Ind.  490,  4  i^K  163: 
Houston,  etc.,  R.  Co.  v.  Campbell,  91 
Tex.  661.  46  8W  2,  43  LRA  226; 
Texas,  etc.,  R.  Co.  v.  Nicholson.  61 
Tex.  491. 

90.  Ala  op  Southern  Express  Co., 
104  N.  C.  278,  10  SE  297,  6  LRA 
271. 

Bl.  Illinois  Cent.  R.  Co.  v.  Prank- 
enberg.  54  III.  88,  5  AmR  92;  Galena, 
etc.,  R.  Co.  V.  Rae.  18  111.  488.  68 
AmD  574 ;  Fitch  v.  Newberry,  1 
Dougl.  (Mich.)  1,  40  AmD  33;  Wilder 
V.  St.  Johnsbury,  etc.,  R,  Co.,  66  Vt. 
636,  30  A  41. 

93.  Galena,  etc..  R.  Co.  v.  Rae.  18 
III.  488,  68  AmD  574;  Cleveland,  etc.. 
H.  Co.  V.  Perlshow.  61  III.  A.  179; 
Lord  V.  Maine  Cent.  R.  Co..  lOB  Me. 
255.  74  A  117:  Wilson  v.  Grand  Trunk 
R.  Co.^7  Me.  138.  2  AmR  26. 

ra]  Thus,  where  a  person  contracts 
with  a  railroad  company  for  a  car 
in  which  to  ship  stock  by  a  certain 
time,  he  will  not  be  precluded  from 
recovering  damages  for  the  failure 
to  furnish  the  car  because  he  did 
not  tender  to  the  company  the 
freight  charges  In  advance,  there 
being  no  demand  therefor.  Cleve- 
land, etc..  R.  Co.  V,  Perlshow,  61  111. 
A.  179. 


For  later  oemb,  Avnila/piamH  and  tOuMgWB  in  the  law  see  cumulative  AnnoUtione.  same  title,  pacft^nd  note  number. 
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at  the  end  of  transportation,  failure  to  t«ider  saeli 
thai:^  in  advance  will  not  be  a  defmse  for  refasal 

to  receive." 

[4  59]  E.  Transportation  to  Points  beyond 
Carrier's  Line.**  It  is  elementary  that  a  carrier 
has  no  rig'h.t  to  refnae  to  receive  freight  merely 
because  it  is  destined  to  a  point  beyond  its  own 
line,  it  being  the  duty  of  the  carrier  to  carry  the 
freigbt  to  the  end  of  its  line,  and  there  to  deliver 
it  to  a  connecting  carrier  to  be  forwarded.'*  And 
as  a  consequence  of  this  rule  a  ctmtract  by  one  car- 
rier with  another  that  it  will  not  receive  goods 
destined  to  a  point  beyond  its  own  line  is  illegal 
and  furnishes  no  excuse  for  its  refusal  to  receive 
goods  BO  destined."*  Nevertheless,  in  the  absence 
of  some  constitutional  or  statutory  provision,  a 
railroad  company  or  other  common  carrier  cannot  be 
required  to  transmit  goods  to  a  point  beyond  its 
line,*^  and  it  is  not  liable  for  damages  resulting 
from  the  unloading  at  the  end  of  its  line  in  the 
absence  of  negligence.^  However,  the  carrier  may 
by  contract,*"  or  by  holding  itself  out  90  to  do,^ 
assume  the  obligation  of  transporting  goods  to 
points  beyond  its  line,  and  one  who  holds  himself 
out  as  a  carrier  of  goods  between  two  places  is 
bound  to  tranqrart  goods  between  suoh  places,  al- 


though one  of  them  is  outside  of  the  country  in 
which  the  transportation  is  commenced.^  It  has 
been  held,  however,  that  tiie  fact  that  a  carrier  has 
on  certain  occasions  transported  cars  from  the 
initial  point  of  the  shipment  to  a  terminal  point  be- 
yond its  line  will  not  alone  suffice  to  impose  on  it 
the  duty  of  doing  so.'  As  is  subsequently  shown, 
the  common-law  rule  that  the  carrier  cannot  be 
required  to  transport  goods  to  a  point  beyond  its 
own  line  has  been  entirely  abrogated  by  the  Car- 
mack  amendment  so  far  as  shipments  subject  to 
that  act  are  concerned.* 

[$  60]  F.  Mandamus  or  Injunction  to  Oompel 
Transportation.''  Where  a  railroad  company  refuses 
to  discharge  its  duty  to  receive  and  carry  freight, 
a  mandamus  may  issue,  at  the  suit  of  the  state,  to 
compel  a  discharge  of  such  duties."  Such  a  com- 
pany, being  a  quasi  public  institution,  is  subject  to 
especial  obligations,  and  it  is  no  defense  to  an  ap- 
plication for  such  a  writ  that  the  state  has  suffered 
no  injury  and  that  private  persons  have  an  adequate 
remedy  by  suit  at  law.'  As  is  subsequently  shown, 
a  shipper  may  maintain  an  action  for  damages  for 
refusal  to  transport,^  and  it  has  been  held  that  he 
has  no  right  to  a  writ  of  mandamus  to  oompel  the 
carrier  to  furnish  tzansportation.*  However,  a  writ 


93.  Chlcaso,  etc,  R.  Co.  v.  Wol- 
cott,  141  Ind.  267.  39  NB  461,  60 
AmSR  320. 

M.  Dnw  of  oanSw  liy  mtMT  to 
forwmrd  aB^pmnt  Be«  BhlppinE  [S6 
Cje  2191. 

M.  Chicago,  etc.,  R-  Co.  v.  Wol- 
cott.  141  Ind.  267,  3>  NB  461,  60 
AmSR  Z29:  PIttsbury,  etc.  R  Co.  v. 
Morton,  ei  Ind.  5S9,  2S  AmR  6S2; 
S«asonxood  v.  TenneBaee,  etc., 
Transp.  Co.,  64  8W  192,  21  KyL  1142, 
49  L.KA  270;  Reld  v.  Southern  R.  Co.. 
1S3  N.  C.  490,  69  SB  618.  See  also 
Infra  I  SSO. 

98.  Seasonvood  v.  Tennessee,  etc., 
Tranap.  Co.,  64  8W  193,  21  KyL.  1142, 
49  LRA  270. 

[a]  "avoh  wa  antMUMit  la  Illegal 
and  not  enforceabl*  even  between 
partiea  thereto.  Much  leas  can  it 
excnae  a  party  for  refusing  to  dis- 
charge Its  duty  a«  a  common  carrier 
as  to  the  tblnl  party."  Seaaongood 
V.  Tenneaaee,  etc,  Tranap.  Co.,  64 
8W  192,  194.  21  KyL  11427  49  L.RA 
270. 

97.  U.  S. — Memphla.  etc.,  R.  Co. 
V.  Southern  ESxpress  Co.,  117  U.  S.  1, 
6  set  642.  29  L.  ed.  791;  Atchison, 
etc.,  R.  Co.  V.  Denver,  etc..  R.  Co.. 
110  V.  S.  667,  4  set  185,  28  L.  ed. 
291;  Little  Rock,  etc,  R.  Co.  v.  St 
Louis,  etc,  R.  Co..  41  Fed.  669. 

Ala. — Lotapelch  v.  Georgia  Cent., 
etc.  R-  Co.,  73  Ala.  S0<. 

Pla. — State  v.  Louisville,  etc.,  R. 
Co..  61  Fla.  311,  40  S  886. 

Ga. — Seaboard  Alr-Llne  R  Co.  v. 
Dixon,  140  Oa.  804.  79  SB  1118;  Cen- 
tral of  Georgia  R.  Co.  v.  Uurnhy,  116 
Ga.  843,  43  SE  265.  60  LRA  $17; 
State  V.  WrfEhtsville.  etc,  R.  Co., 
104  Oa.  437,  SO  SB  891;  Coles  v.  Cen- 
tral R..  etc.,  Co..  86  Ga.  251.  12  SE 
749;  Georgia  Coaat,  etc.  R-  Co.  v. 
Durrence.  «  Ga,  A.  CIS,  66  SE  683. 

III. — Peo.  V.  Chicago^  etc,  R.  Co., 
S5  IlL  95.  8  AmR  631. 

Iowa. — Baker  v.  Chicago,  etc.,  R. 
Co.,  73  Iowa  389,  36  NW  480;  Cobb  v. 
Illinois  Cent.  R.  Co..  St  Iowa  001. 

Kan. — Southern  Kansas  R.  Co.  v. 
Duncan.  40  Kan.  SOS.  20  P  195. 

Ky. — Seasongood  v.  Tennsssee.  etc.. 
Transp.  Co..  64  8W  19S,  21  KyL  1142, 
49  LRA  270. 

He. — Ross  V.  Maine  Oent.  R.  Co., 
114  He.  287.  96  A  223. 

Mo. — Kelthlev  v.  Lask,  190  Mo.  A. 
46S.  177  SW  76«. 

N.  C. — McConnell  v.  New  York 
Cent.  R  Co..  163  N.  C.  604.  79  SE 
974. 

Tenti. — Post  V.  Southern  R.  Co.,  103 
Tenn.  164.  S3  SW  S«l.  Si  LRA  481: 
MerdnntJi'  Dlapatch  Timiwp.  Co.  v. 


Bloch,  86  Tenn.  416,  <  SW  881,  6  Am 
SR  847. 

Tex. — Hunter  v.  Southern  Pac.  R. 
Co.,  78  Tex.  196.  IS  8W  190:  Quanah, 
etc.,  R.  Co.  V.  Warren,  (Civ.  A.)  184 
SW  232. 

Can. — Grand  Trunk  R.  Co.  v.  Mc- 
Millan, 16  Can.  S.  C.  64k. 

[a]  Power  of  atata  vailvoad  eom- 
valmmanmrm  to  oompd  traasportatlOB. 

—  The  railroad  commissioners  of  the 

state  of  Florida,  acting  under  the 
authority  of  Const,  art  16  £  30,  by 
the  amendment  of  art  6  I  35.  adopted 
In  1898.  and  by  L.  (1899)  p  76  c  4700, 
have  no  power  to  require  a  railroad 
company  to  transport  freight  fron-,' 
any  point  on  its  own  line  within  the 
state  to  a  destination  on  a  connect- 
ing line,  when  it  does  not  appear 
that  it  holds  Itself  out  to  the  pub- 
lic to  perform  such  services,  nor 
have  the  railroad  commissioners 
power  to  Impose  penalties  on  a  rail- 
road which  refuses  compliance  with 
such  an  order.  State  v.  Louisville, 
etc.,  R.  Co.,  61  Fla.  311,  40  S  885. 

99.  Galveston,  etc.,  R.  Co.  v. 
Jones,  (Tex.)  134  SW  328. 

09.    See  infra  |  843. 

1.  Georgia  Coast,  etc.,  R.  Co.  v. 
Durrence,  fi  Ga.  A.  615,  65  SE  583; 
Chicago,  etc.,  R  Co.  v.  Wolcott,  141 
Ind.  267,  39  NE  4E1.  50  AmSR  320; 
Bullard  v.  American  Express  Co..  107 
Mich.  695,  65  NW  651.  61  AmSR  858 
and  note.  33  LRA  G6;  Avlnger  v. 
South  Carolina  R.  Co.,  29  S.  C.  265, 
7  SB  493.  13  AmSR  716. 

[a]  If  an  expreas  company  estab- 
llnea  limit*  In  a  city  beyond  which 
it  will  not  call  for  nor  deliver  pack- 
ages, one  outside  the  Itmlta  thus 
reasonably  fixed  cannot  complain,  al- 
though in  another  direction  the 
limits  extend  further  from  the  com- 
pany's ofRce.  Bullard  v.  American 
Express  Co..  107  Mich.  696.  66  NW 
551.  61  AmSR  358,  33  LRA  66. 

Cb]  Branch  line  operated  nndar 
leaae^— The  duty  of  a  railroad  com- 
pany to  transport  to  points  on  its 
line  does  not  necessarily  extend  to 
a  branch  line  operated  under  a  lease. 
Avlnger  v.  South  Carolina  R.  Co..  29 
S.  C.  266.  7  SE  498.  13  AmSR  716. 

2.  Crouch  V.  London,  etc.,  R.  Co.. 
14  C.  B.  255.  78  ECL  265.  26  Bng 
L&Eq  287.  139  Reprint  106. 

3.  Coles  V.  Central  R.,  etc,  Co., 
86  Ga.  261,  12  SE  749. 

4.  See  Infra  !  841  et  aeq. 

6.  mjnaotlon  to  oompel  oartlar  to 
fvmlsli  oars  aee  infra  9  78. 

Maadttinns  to  oompel  oonnsetlng 
oanlar  to  rsealm  ftMgbt  see  infra 
I  902. 


e.  U.  S. —  Union  Pac  R  Co.  v. 
Hall.  91  U.  S.  343,  23  L.  ed.  428;  Peo. 
V.  Colorado  Cent.  R.  Co.,  42  Fed.  638. 

Conn. — State  v.  Hartford,  etc,  R. 
Co.,  29  Conn.  688. 

Me. — State  Comrs.  v.  Portland,  etc, 
R.  Cq^  63  Me.  269,  IS  AmR  208. 

N.  Y. — Peo.  V.  New  York  Cent.,  etc., 
R.  Co.,  28  Hua  643,  3  NYCivProc  11, 
2  McCartyClvProc  346. 

N.  B.— ^  p.  Atty.-Qen..  17  N.  B. 
667. 

[a]  Stoaaon  for  nam. — "We  cannot 
bring  our  minds  to  entertain  a  doubt 
that  a  railroad  corporation  is  com- 

fiellable  by  mandamus 'to  exercise 
ts  duties  as  a  carrier  of  freight  and 
passengers;  and  that  the  power  so 
to  compel  it  rests  equally  nrmly  on 
the  ground  that  that  duty  is  a  pub- 
lic trust,  which  having  been  con- 
ferred by  the  State  and  accepted  by 
the  corporation  may  be  enforced  for 
the  public  benefit;  and  also  upon  the 
contract  between  the  corporation 
and  the  State,  expressed  In  its  char- 
ter or  implied  by  the  acceptance  of 
the  franchise  (Abbott  v.  Johnstown, 
etc..  Horse  R.  Co.,  80  N.  Y.  27,  36 
AmR  572):  and  also  upon  the  ground 
that  the  common  right  of  all  the 
people  to  travel  and  carry  upon 
every  public  highway  of  the  State 
has  been  changed  in  the  special  In- 
stance, by  the  legislature  for  ade- 
quate reasons  Into  a  corporate  fran- 
chise, to  be  exercised  solely  by  a 
corporate  body  for  the  public  benefit, 
to  the  exclusion  of  all  other  persons, 
whereby  it  has  become  the  duty  of 
the  State  to  see  to  it  that  the  fran- 
chise BO  put  In  trust  be  faithfully 
administered  by  the  trustee."  Peo. 
v.  New  York  Cent.,  etc.,  R.  Co..  28 
Hun  543,  663,  3  NYCivProc  11,  2 
McCartyClvProc  345. 

7.  Peo.  v.  New  York  Cent.,  etc 
R.  Co.,  28  Hun  643,  3  NYCivProc  11, 
2  McCartyClvProc  846;  and  cases 
supra  note  6. 

[a]  Controversy  batwesn  dafanflaat 
ana  Its  Mnployoaa  ai  defansa. —  The 
mere  fact  that  defendant  company 
Is  at  the  time  engaged  In  a  contro- 
versy with  its  employees  concerning 
an  increase  in  wages  will  not  con- 
stitute a  defense,  where  It  does  not 
appear  that  auch  employees  have 
committed  any  unlawful  act  or  that 
there  was  any  Illegal  combination 
to  compel  them  to  stop  working. 
Pec  V.  New  York  Cent.,  etc.  R.  Co., 
28  Hun  643,  S  NYCivProc  11.  2  Mc- 
CartyClvProc S45. 
B,  See  infrp.  $  61. 
9,  Peo.  v.  New  York.  etc..  R.  Co.. 
22  Hun  (N.  Y.)  U»r  540  (wtere  U 
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of  injunction  will  be  granted  enjoining-  a  carrier 
from  refusing  to  receive  and  transport  goods  which 
it  is  bound  by  law  to  carry  when  the  goods  are  duly 
presfflited  under  the  usual  rules  pertaining  to  the 
receipt,  forwarding,  and  delivery  of  goods.^**  A 
suit  of  this  character  is  one  to  compel  the  perform- 
ance of  a  duty  imposed  on  it  by  law  and  is  within 
the  jurisdiction  of  tho  courts,  and  complainant  is 
not  required  to  resort  in  the  first  instance  to  the 
interstate  commerce  commission.^*  And  where  it  is 
alleged  that  defendant's  refusal  to  transport  com- 
plainant's goods  would  work  irreparable  damage 
to  his  business,  equiiy  jurisdiGtion  is  not  defeated 
on  the  ground  that  complainant  had  an  adequate 
remedy  at  law." 

61]  0.  Actions  for  Refusal  to  Transport — 
1.  Bight  to  Maintain  Action.*^  The  neglect  or  re- 
fusal of  the  carrier  to  receive  and  transport  freight 
tendered  to  it  by  a  shipper  is  a  private  wrong  for 
which  he  is  entitled  to  recover,  in  an  action  at  law^ 
such  damages  as  he  has  sustained/* 

[5  62]  2.  Venue.  An  action  for  the  refusal  by 
a  railroad  company  to  issue  a  through  bill  of  lading 
over  its  road  to  a  point  on  the  line  of  a  connecting 
carrier  may  be  brought  in  the  county  of  the  point 
of  shipment,  or  in  the  county  of  defendant's  resi- 
dence.''^ Where  a  carrier  is  sued  for  damages  result- 
ing from  its  wrongful  refusal  to  carry  plaintiff's 
goods  to  market,  and  there  is  nothing  in  the 
body  of  the  complaint  to  show  where  the  breach 
of  the  obligation  occurred,  th-e  action  is  presumably 


brought  in  the  pr(^>eir  county,  and  it  devolves  on 
the  carrier  to  show  that  the  breach  did  not  occur 
in  that  county  to  entitle  it  to  a  change  of  venue 
to  the  county  whem  it  baa  its  principal  place  of 
business.*" 

63]  3.  Parties.  In  aetions  for  refusal  to 
transport  goods,  the  oonsigiior  or  owner  is  the 
proper  party  to  bring  the  snit.^'  Where  suit  is 
brought  against  a  railroad  company  whi(^  operates 
another  road  under  lease,  for  refusal  to  receive 
goods  and  to  transport  tbiem  over  the  leased  line, 
the  lessor  is  not  a  necessary  party  defendant.^ 

[%  64]  4.  Pleading  and  Evidence."*  The  com- 
plaint*' should  allege  ptaintiff's  capacity  to  sue,  as 
that  he  is  the  consignor  or  owner  of  the  property 
which  the  carrier  n^leoted  or  refused  to  carry," 
tJiat  defendant  is  a  common  earner  for  hire,^  that 
plaintiff  requested  defendant  to  carry  the  goods 
and  was  ready  and  willing  to  pay  the  customary 
freight  charges,^  and  that  defenduit  neglected  and 
refused  to  carry  the  goods." 

Tender  of  charges.  It  need  not  be  allied  that 
plaintiff  made  tender  of  the  money  for  the  fre^t ; 
an  averment  of  readiness  and  willingness  to  pay  is 
sufficient." 

Means  of  tnuufportatdon.  Nor  need  it  be  alleged 
that  defendant  had  room  and  means  for  transporta- 
tion when  it  was  demanded.  As  a  common  carrier 
is  liable  for  refusal  to  carry  without  reasonable 
excuse,  it  is  for  the  carrier  to  show  an  excuse,  and 
what  plaintiff  oannot  be  required  to  prove  he  should 


was  said:  "The  object  of  this  writ 
Is  to  enforce  and  protect  legal  rights 
existing  without  any  other  appro- 
priate or  adequate  remedy.  It  is 
resorted  to  for  the  purpose  of  pre- 
venting a  failure  of  justice,  and  not 
as  a  substitute  for  a  well-defined 
lecal  action.  For  that  reason  alone, 
while  the  relator  had  a  clear  right 
to  have  his  property  carried  on  the 
terms  with  which  he  oCTered  compli- 
ance, and  has  been  injured  by  the 
refusal  of  the  defendant  and  its 
officers  to  receive  and  transport  It, 
this  appeal  cannot  be  sustained.  His 
remedy  ts  by  an  action  to  recover 
damages,  and  not  by  the  Interven- 
tion of  the  writ  of  mandamus  ").  But 
see  Loralne  v.  Pittsburg,  etc.,  R..  Co., 
205  Pa.  132.  136,  54  A  680,  61  LRA 
602  (holding  that  mandamus  would 
lie  at  the  eutt  of  a  ooat  iclner  to 
compel  a  railroad  company  to  fur- 
nish cars,  which  It  had  refused  to  do 
unless  he  sold  his  coal  to  a  conumny 
controlled  by  the  president  or  the 
railroad  company,  and  that  It  was 
immaterial  that  other  shippers  were 
refused  cars  for  the  same  reason; 
and  in  support  of  this  view  It  was 
said;  "The  act  directs  that  when 
the  writ  is  sought  to  procure  the 
performance  of  a  public  duty  only 
the  proceeding  ahall  be  In  the  name 
of  the  commonwealth  at  the  relation 
of  the  attorney  general  or  the  dis- 
trict attorney  of  the  proper  county, 
hut  It  also  provides  in  the  Sd  section, 
that  It  shall  issue  on  the  application 
of  any  person  beneficially  interested. 
While  we  have  no  doubt,  that  these 
words  would  give  standing  to  any 
one  interested  to  make  application 
to  4he  attorney  general  for  his  In- 
ter\-entlon,  they  just  as  clearly  save 
to  each  person  the  right  existing 
before  the  act,  to  sue  out  the  writ 
when  he  seelcB  to  protect  an  Interest, 
special  to  himself  as  distinct  from 
the  general  public"). 

10.  Royal  Brewing  Co.  v.  Mis- 
souri, etc.,  R.  Co.,  217  Fed.  146:  Cres- 
cent I-lQUor  Co.  V.  Piatt,  148  Fed. 
894. 

11.  Danciger  v.  Wells,  154  Fed. 
379. 

IS.    Royal    Brewing    Co.    v.  Mis- 
souri, etc.,  R.  Co.,  217  Fed.  146. 
13.   Action  for  fallnre  or  refusal 


to  famish  can  see  Infra  S  71. 

14.  Peo.  V.  New  York  Cent.  R.  Co., 
63  HowPr  (N.  Y.)  291  [rev  on  other 
grounds  28  Hun  643];  Nelson  v.  At- 
lantic Coast  Line  R.  Co.,  166  N.  C. 
547,  83  SE  868.  And  see  infra  If  63. 
65. 

IB.  Coles  v.  Central  R.,  etc,  Co., 
82  Ga.  149.  9  SE  127. 

le.  Chase  v.  South  Pac.  Coaat  R. 
Co..  83  Cal.  468.  23  P  532. 

l7>  Lafaye  v.  Harris.  13  Iia.  Ann. 
663.  See  also  Pittsburgh,  etc..  R.  Co. 
V.  Morton,  61  Ind.  639,  28  AmR  682: 
Pittsburgh,  etc..  R.  Co.  v.  Ilacer,  5 
Ind.  A.  209,  31  NE  863:  Cobb  v.  Illi- 
nois Cent.  R.  Co.,  38  Iowa  601  (all 
these  oases  recognising  the.  rule). 

Uu  Central  R,  ete.,  Co.  v.  Logan. 
77  Oa.  804,  2  BB!  46S. 

19.  .Xa  aefcknui  lor  rsfuai  to  fnr- 
nlah  oan  see  infra  ||  71.  74. 

80.  [a]  Form  of  oonplalnt  hased 
on  hTMOh  of  oarrisT's  oommon-law 
dnty  to  traBSport. — Pittsburgh,  etc.. 
R.  Co.  V.  Morton,  61  Ind.  539,  28 
AmR  6S2. 

91.  Pittsburgh,  etc..  R.  Co.  v.  Mor- 
ton. 61  Ind.  639,  28  AmR  S82;  Pitts- 
burgh, etc.,  R.  Co.  V.  Racer,  6  Ind.  A. 
209,  31  NB  863:  Cobb  v.  Illinois 
Cent.  R.  Co.,  38  Iowa  601. 

Sa.  Pittsburgh,  etc.,  R.  Co.  v.  Mor- 
ton. €1  Ind.  689,  28  AmR  682;  Pitts- 
burgh, etc.,  R.  Co.  V.  Racer,  6  Ind. 
A.  209,  31  NE  863;  Cobb  v.  Illinois 
Cent.  R.  Co.,  38  Iowa  601:  Plckford 
v.  Grand  Junction  R.  Co.,  8  M.  A  W. 
372,  161  Reprint  1083. 

33.  Pittsburgh,  etc..  R.  Co.  v.  Mor- 
ton, 61  Ind.  539;  28  AmR  682;  Pitts- 
burgh, etc..  R.  Co.  V,  Racer,  6  Ind.  A. 
209,  31  NE  853;  Plckford  v.  Grand 
Junction  R.  Co.,  8  M.  &  W.  372,  161 
Reprint  1083. 

34.  Pittsburgh,  etc.,  R.  Co.  T.  Mor- 
ton. 61  Ind.  539,  28  AmR  682;  Plck- 
ford V.  Grand  Junction  R.  Co..  8  M. 
&  W.  372,  151  Reprint  1083. 

35.  Central,  etc..  R,  Co.  v.  Morris, 
68  Tex.  49,  3  SW  467;  Texas,  etc.,  R. 
Co.  v.  Hays.  2  Tex.  A.  V.i\.  Cas.  5 
390;  Pickford  v.  Grand  Junction  R. 
Co..  S  M.  &  W.  372,  151  Ri-nrlnt  1083. 

fal  Beaion  for  role. —  The  reason 
for  the  rule  that  an  allegation  of 
tpiider  is  unnecessary  Is  well  stated 
In  IMckford  v.  Grand  Junction  R.  Co.. 
8  M.  &  W.  372.  377.  151  Reprint  1083. 


(where  the  court,  per  Parke,  B.,  said: 
"The  Court  think  that  this  is  not 
like  the  case  of  a  strictly  legal  ten- 
der, a  term  which  ts  only  applicable 
where  an  absolute  duty,  such  as  the 

(layment  of  an  antecedent  debt.  Is 
mposed  on  the  party  making  it,  In 
which  case  the  tender  stands  in  the 
place  of  the  paymsnt,  and  Is  In  fact 
a  payment,  so  far  as  It  is  In  the 
power  oC  the  party  tendering  to 
make  It  one,  but  which  remains  in- 
complete only  because  the  party  to 
whom  the  money  is  offered  refuses 
to  accept  it.  Such  a  tender  we  con- 
sider to  be  altogether  unnecessary  in 
the  present  case;  the  acts  to  be  done 
by  both  parties,  namely,  the  receipt 
of  the  goods,  and  the  payment  of  a 
reasonable  sum  for  their  carriage, 
being  contemporan«ou8  acts;  the 
carrier  being  bound  to  receive  the 
goods  on  the  money  being  paid  or 
tendered,  and  the  bailor  to  pay  -the 
reasonable  amount  demanded,  on  the 
carrier's  taking  charge  of  the  goods. 
The  case  of  Rawson  v.  Johnson,  1 
East  203,  102  Reprint  79  .  .  .  clearly 
shew,  that  whenever  a  duty  Is  cast 
on  a  party  In  conaegoencs  of  a  con- 
temporaneous act  of  payment  to  be 
done  by  another,  it  Is  sufficient  if 
the  latter  pay,  or  be  ready  to  pay, 
the  money,  when  the  other  party  Is 
ready  to  undertake  the  duty.  Here 
the  acts  to  be  done  by  the  plalntlfta 
and  defendants  are  altogether  con- 
temporaneous. The  money  Is  not 
required  to  be  paid  down  by  the 
plaintiffs,  until  the  carrier  receives 
the  goods,  which  he  Is  hound  to 
carry '). 

[b]  AiAmt  hjr  ▼Mfllot^ Plaintiff 
brought  suit  on  a  contract  to  carry 
cattle,  for  refusal  to  carry;  and  the 
declaration  alleged  that  for  certain 
hire  or  reward,  to  be  thereupon  paid 
by  plalntilT  to  defendant,  the  latter 
agreed  to  carry  said  stock.  It  was 
held  that  a  reasonable  construction 
of  the  contract  was  that  the  freight 
w^ae  to  be  paid  at  the  end  of  the  car- 
riage, and  that  a  verdict  for  plaintiff 
should  not  be  arrested  because  the 
declaration  did  not  aver  a  readiness 
to  pay  the  charges  at  the  time  the 
contract  of  carriage  was  made.  Wa- 
terman V.  Vermont  Cent.  R.  Co..  25 
Vt.  707. 


For  later  oases,  derelopments  and  changes  In  the  law  see  cumulative  Annotations,  same  title,  pagy  an 
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not  be  obliged  to  allege.** 

Ptrint  of  deifciiuttoiL  If  the  aetion  is  based  on 
a  eontinuona  Tefnaal  and  withholding  of  meana  of 
transportaiion,  and  not  on  a  refusal  to  carry  any 
specific  lot  of  merriiandise^  no  avetment  as  to  tne 
point  of  destination  is  neeessazy.'' 

Damagea.  In  alleging  a  basis  for  damages  caused 
by  a  eontinnous  refusal  to  transport,  it  is  sufficient 
to  charge  what  eould  have  been  realized  from  sales, 
if  transportation  had  been  f  umialied,  and  the  result- 
ing losSj  and  to  state  specifically  the  expenses  inci- 
dent to  the  detoition.^ 

Plea  or  answer.  In  an  aetion  for  refusal  to  trans- 
port merchandise,  where  the  carrier  sets  up  as  an 
excuse  a  strike  on  its  lin^  it  is  not  essential  that 
the  aiuwer  should  further  all^  that  tlie  strike 
eould  not  have  been  preT<nted  by  either  the  carrier 
or  civil  authorities,^  tbis  is  a  higher  d^ree  of  dili- 
gence than  the  law  requires.™  A  plea  to  an  action 
for  refusal  to  transport  which  merely  alleges  that 
plaintiff,  on  defendant's  request  to  be  informed  as 
to  the  contents  of  the  eonsignmmt,  refused  to  give 
the  information,  and  which  does  not  allege  any 
reason  why  these  inquiries  were  made,  presenta  no 
defense.'^ 

Variance.  The  evidence  must  correspond  to  the 
theory  of  the  complaint;  a  party  cannot  declare 
on  one  theory  and  recover  on  another." 

Evidmce."  Under  the  Interstate  Commeroe  Act, 
providing  that  the  certificate  of  the  secretary  of 
the  interstate  commerce  commission  shall  be  prima 
facie  evidence  of  the  correct  rate,  letters  of  an 
interstate  carrier's  general  freight  agent,  quoting 
an  incorrect  rate,  are  admissible  in  an  action  by  a 

as.    Pittflburgh,    etc.,    R    Co.  v. 
Racer.  5  Ind.  A.  209.  31  NE:  SG3. 
[a]  Bole  nuaw  WlMonsla  i^tnte. 

—  In  an  action  against  a  company 
for  delay  In  furnishing  cars,  under 
Rev.  St.  I  1798,  providing  that  "  every 
ratlroad  corporation  shall,  upon  rea- 
sonable notice,  when  within  Its  power 
to  do  so,  furnish  suitable  cars  to  any 
person  applying  therefor,"  the  com- 
plaint must  allege  that  It  was  within 
the  power  of  defendant  to  furnish 
cars  at  the  time  demanded.  Illch- 
ardson  v.  Chicago,  etc.,  R.  Co.,  61 
Wis.  596.  602,  21  NW  49. 

87.  Central,  etc..  R.  Co.  v.  MorHa, 
C8  Tex.  49  (where  the  court  said 
that  In  an  ordinary  case  euch  an  al- 
legation might  be  necessary  and 
proper,  but  that  under  the  circum- 
stances of  the  case  at  bar,  plalntllts 
could  malte  no  contracts  to  deliver, 
because  they  could  not  get  the  nec- 
essary transportation  and  hence 
could  not  have  averred  the  points 
to  which  their  stock  was  to  be  car- 
ried). 

as.  Mott  V.  Jackson,  172  Ala.  448, 
5S  S  528;  Central,  etc.,  R.  Co.  v.  Mor- 
ris. 68  Tex.  49.  3  SW  457. 

[a]  Complaint  Iteld  siilBolent. — A 
complaint  alleging  that  defendant,  a 
r.nmmon  carrier,  promised  and  agreed 
with  plaintiff,  for  a  reward,  to  re- 
ceive and  transport  some  staves  from 
ft  designated  place,  that  plaintiff  was 
notiflea  by  defendant  to  have  the 
staves  prepared  for  loading,  and  that 
defendant  wrongfully  refused  to  ac- 
cept and  transport  the  staves  when 
tendered,  to  nlalntilTs  damage,  was 
not  demurrable  for  falling  to  allege 
that  plaintiff  promised  and  agreed 
to  ship  the  staves  and  to  pay  the 
freiffbt  thereon:  the  word  "agreed" 
belns  defined  as  '.'brought  into  har- 
mony, united  In  opinion,  settled  by 
consent,"  and  the  alleEatlon  that 
plaintiff  was  notified  by  defendant 
to  have  the  staves  prepared  for  load- 
ing showing  at  least  that  plaintiff 
was  to  accept  the  contract  oy  act- 
ing, and  not  by  written  acceptance. 
Mott  v.  Jaeicson.  172  Ala.  448.  6fi  S 
528. 


shipper  for  damages  for  refnsaL  to  carry  goods  at 
the  regular  rate.**  In  an  aetion  for  failure  to  trans- 
port property  where  plaintiff  shows  that  the  car- 
rier tom^wrted  goods  of  other  parties  engaged  in 
the  same  business,  and  who  applied  for  such  trans- 
portation after  plaintiff,  and  that  the  goods  d^re- 
oiated  in  value  owing  to  the  failure  to  transport, 
and  the  carrier  denies  these  facts  and  its  evidence 
tends  to  rfiow  that  it  did  not  have  the  means  to 
transport  the  goods  owing  to  a  pressure  of  general 
business  on  the  road,  the  grant  of  a  new  trial  on 
l^e  ground  that  the  verdict  for  plaintiff  was  con- 
trary to  law  and  without  evidence  to  support  it  was 
within  the  discretion  of  the  eourt."^ 

ii  65j  6.  DaaiiVM.'*  The  damages  recoveriible 
for  refusal  to  receive  and  to  transport  goods  are 
those  which  naturaUy  and  proximately  flow  from 
such  refusal,''  and  are  not  confined  to  the  mere 
diffowee  between  the  correct  rate  and  the  quoted 
rate  where,  by  reason  of  the  higher  quotation,  the 
shipper  was  forced  to  for^  the  shipment  and  to 
sell  the  goods  at  a  loss.**  Where  the  carrier  refuses 
to  receive  or  to  carry  goods  properly  tendered  for 
tran^rtation,  whether  it  thereby  merely  violates 
its  common-law  duty  or  also  breaks  a  special  con- 
tract, the  shipper  will  ordinarily  be  entitled  to  re- 
cover the  difference  between  the  market  value  of 
the  goods  at  the  point  to  which  they  were  destined 
at  the  time  they  would  have  arrived  there  had  the 
carrier  discharged  its  duty,  and  the  value  of  goods 
of  the  same  kind  and  quality  at  the  point  of  ship- 
ment at  that  time,  together  with  interest  and  less 
the  coat  of  transportation.^ 

Damages  resulting  from  act  of  shipper.  Where, 


as.  Galveston,  etc.,  R.  Co.  v.  Kar- 
rer.  (Tex.  Civ.  A.)  109  SW  440. 

30.  Galveston,  etc.,  R.  Co.  v.  Kar- 
rer.  (Tex.  Civ.  A.)  109  SW  440. 

31.  Crouch  v.  Lion.don,  etc.,  R.  Co., 
14  C.  B.  256,  78  ECL.  255,  26  EngL&Eq 
287.  139  Reprint  105. 

33.  Louisville,  etc..  R.  Co.  v.  God- 
man,  104  Ind.  490.  4  NE  163  (holding 
that  an  action  for  refusal  to  carry 
is  not  sustained  by  proof  that  the 
stock  were  not  shipped  because  in 
loading  them  several  escaped  through 
a  defective  fence). 

33.  [a]  Evldenoe  to  show  delivery 
to  defendant  as  a  carrier,  or  any  pur- 
pose to  make  such  delivery,  held  In- 
sufficient. Nelson  v.  Atlantic  Coast 
Line  R.  Co.,  16S  N.  C.  547,  82  SE  868. 

[b]  Bvldenoe  held  snfllolent  to  go 
to  jorj  on  question  of:  (1)  Accept- 
ance of  the  goods  by  the  carrier's 
agent.  Nelson  v.  Atlantic  Coast  Line 
R.  Co..  1G6  N.  C.  547,  82  SB  868.  (2) 
Delivery  of  goods  properly  wrapped 
and  marked.  Nelson  v.  Atlantic 
Coast  Line  R.  Co..  supra.  (3) 
Whether  the  carrier  refused  to  trans- 
port the  goods  except  at  an  exces- 
sive rate.  Aldrich  v.  Southern  R. 
Co..  95  S.  C.  427,  79  SE  31fi. 

34.  Aldrich  v.  Southern  R.  Co.,  95 
S.  C.  427,  79  SE  516. 

36.  Atlanta,  etc.,  R.  Co.  v.  Hol- 
combe,  76  Ga.  690. 

36.  In  aotloiis  for  failure  or  re- 
fusal to  fnnlsli  cars  see  Infra  §  76. 

37.  St.  Louis,  etc..  R.  Co.  v.  Neel. 
56  Ark-  279.  19  SW  963;  Seasongood 
V.  Ti'iiiie.'iKee,  etc.,  Transp.  Co.,  5-1 
SW  193,  21  KyL  1142.  49  LRA  270; 
Canal  Boat  Montgomery  v.  Kent,  20 
Oh.  64. 

[a]  Analogy  to  UaUUtar  of  Isdl- 
vidoaL— If  a  common  earner  enters 
Into  a  contract  to  carry  goods  here- 
after and  refuses  to  comply  with  that 
contract,  we  suppose  It  wfll  be  liable 
to  the  same  amount  of  damages  and 
no  greater  than  would  any  Individual 
under  similar  circumstances.  Canal 
Boat  Montgomery  v.  Kent.  20  Oh.  64. 

[hi  XioaB  Of  ffoods  by  theft. — It 
has  been  held  that  a  carrier  is  liable 
for  goods  lost  by  theft  while  tempo- 


rarily stored  in  Its  warehouse,  on  its 
wrongful  refusal  to  receive  them  for 
shipment,  the  shipper  having  had  no 
reasonable  opportunity  to  make  a 
safer  disposition  of  such  goods.  On 
this  state  of  facts.  It  was  'said:  "It 
can  hardly  be  doubted  but  that  the 
loss  of  the  goods  was  the  direct  re- 
sult of  appellee's  refusal  to  accept 
same."  Seasongood  v.  Tennessee,  etc., 
Transp.  Co.,  54  SW  193,  194,  21  KyL 
1142,  49  LRA  270. 

38.  Aldrich  v.  Southern  R,  Co.. 
95  S.  C.  427,  79  SE  316. 

39.  Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Neel,  56  Ark.  279.  19  SW  963. 

Ga. — Central  R,  Co.  v.  Logan,  77 
Ga.  804,  2  SQ  466. 

111. — Galena,  etc^  R.  Co.  v.  Rae,  18 
111.  488,  68  AmD  574. 

Iowa. — Brldgman  v.  The  Emily,  18 
Iowa  509. 

Ky. — Newport  News,  etc.,  R.  Co.  v. 
Mercer.  96  Ky.  475.  29  SW  301,  16 
KyL  555. 

La, — Armistead  v.  Shreveport,  etc., 
R.  Co..  108  La,  171,  32  S  456. 

Mass. — Harvey  v.  Connecticut,  etc.. 
Rivers  H,  Co.,  124  Mass.  421,  2C 
AmR  673. 

Minn, — Cowley  v.  Davidson,  18 
Minn.  92. 

Miss. — Anderson  v.  Louisville,  etc., 
R.  Co.,  15  S  796. 

N.  y. — Ogden  v.  Marshall.  8  N,  T. 
340,  69  AmD  497:  Peo.  v.  New  Torlt, 
etc.,  R.  Co.,  22  Hun  633;  Braclcet 
McNair.  14  Johns.  170,  7  AmD  447. 

Pa. — O'Conrer  v,  Porater,  10  Watts 
418. 

S.  C. — Avinger  v.  South  Carolina 
R.  Co..  29  S.  C.  268,  7  SE  498,  13 
AmSR  716. 

Tex. — Houston,  etc.,  R.  Co.  v. 
Smith,  83  Tex.  382;  Galveston,  etc., 
R.  Co.  v.  Thompson,  (Civ,  A.l  44 
SW  8 ;  Inman  v.  St.  Louis  Southwest- 
ern R.  Co.,  14  Tex.  Civ.  A.  89,  87  SW 
.17:  International,  etc.  R.  Co.  v. 
Starts,  (Civ.  A.>  33  SW  876. 

Wis. — Peet  v.  Chicago,  etc.,  R.  Co., 
20  Wis.  594.  91  AmD  446. 

[a]  Thus,  the  measure  of  dama- 
ges, on  failure  of  a  carrier  to  trans- 
port grain  as  agreed,  is  the  difference 
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on  refusal  of  a  carrier  to  comply  with  the  contract 
for  transportatioD,  the  shipper  abandons  the  ship- 
ment which  is  destroyed,  the  carrier  is  not  liable 
for  the  leas  resulting  from  sueh  abandonment. 
Where  a  wrong  has  been  committed,  the  damaged 
puty  must  not  increase  it,  and  he  has  no  right  to 
complain  of  loss  sustained  by  his  willful  acts  of 
omission  or  commission.^ 

Liddental  expenses  and  damagea.  In  addition 
to  the  damages  mentioned,  the  carrier  will  be  liable 
for  any  injury  to  or  deterioration  in  the  goods, 
resulting  from  its  breach  of  duty  or  of  a  special 
oootract  to  transport,*^  and  this  is  so  notwithstand- 
ing the  fact  that  the  deterioraticm  results  from 
somethii^  inherent  in  the  nature  of  the  goods.'* 
Furthermore  the  carrier  is  liable  to  the  shipper  for 
the  expense  of  keeping  and  caring  for  the  goods 
during  the  delay  eansed  by  sueh  refusal.^  Ex- 
penditures for  insurance  paid  on  the  goods  during 
the  period  of  delay  in  securing  transportation  are 
also  allowable/*  as  is  also  -the  expense  of  delivering 
the  property  a  second  time  for  transportation." 


Special  damages.  In  aoeordance  with  well 
settled  principles,  only  such  damages  as  are  in  the 
contemplation  of  the  parties  when  they  make  their 
contract,  and  which  result  as  a  breach  of  it,  are 
properly  recoverable.  Hence  the  fact  that  the  ship- 
per, at  the  time  he  made  the  contract  with  the  car- 
rier, informed  its  agent  that  he  wished  to  make 
contracts  with  third  persons  for  the  sale  of  the 
gocNls  to  them,  and  the  further  fact  that  he  did 
make  such  contract  afterward,  do  not  entitle  a 
recovery  from  the  carrier  of  profits  which  would 
have  been  made  bat  for  the  breach  of  the  contract 
of  carriage.*" 

Exemplary  damages.  If  the  refusal  is  the  result 
of  ill-will,  or  willful  disr^ard  of  tbe  rights  of  the 
person  tendering  the  goods  for  transportation,  ex- 
emplary damages  may  be  giveir.*' 

Liquidated  damages.  A  legislature  may  provide 
by  a  general  law  that  a  shipper  of  live  stock  may 
recover  liquidated  damages  from  the  carrier  for 
failure  to  transport  sueh  stoek  committed  to  it  for 
transportation  between  atationa  within  the  state.^ 


V.  DUTY  TO  nnansH  oars" 


[$  66]  A.  Statement  of  Rule.  As  a  corollary 
to  the  rale  already  enuneiated,^*'  it  may  be  stated 
that  on  timely  demand  made  by  shippers,  nulroad 


companies  are  bound  to  furnish  cars  promptly  to 
move  goods  for  such  duppers,"^  whenever  they  can 
do  so  with  reasonable  diligence  without  jeopardiz- 


batween  the  price  at  which  plaintiff 
was  required  to  sell  the  craln  and 
the  price  agreed  to  be  paid  by  the 
consignees,  where  auch  price  Is  less 
than  the  market  value  of  the  grain 
at  Its  Intended  destination.  Mis- 
souri, etc.,  R,  Co.  V.  Wltherspoon,  18 
Tex.  Civ.  A.  016,  46  SW  424. 

[b]  Xdmltatiou  la  nile.~(l)  In 
a  number  of  decisions  a  limitation 
of  this  principle  Is  recognized,  to  the 
effect  that  the  shipper  must  obtain 
other  means  of  conveyance  if  he  can 
do  so,  in  which  case  his  recovery 
win  be  the  difference  between  the 
price  agreed  on  and  that  which  he 
paid  others  to  transport  the  goods. 
Ward's  Cent-  etc.,  Co.  v.  Elklns,  34 
Mich.  439,  22  AmR  644;  Ogden  v. 
Marshall,  8  N.  Y.  340,  59  AmD  497; 
Grund  v.  Pcndergast,  68  Barb.  (N. 
T.)  216;  O'Conner  v.  Porster,  10 
Watts  <Pa.)  418.  (2)  This  Is  on 
the  principle  that  the  shipper  must 
use  reasonable  eltort  to  make  the 
damages  as  light  as  possible,  and 
cannot  by  his  own  negligence  or  want 
of  care  Incur  a  voluntary  loss  for  the 
purpose  of  imposing  It  on  the  car- 
rier as  a  penalty  for  its  wrongful 
act.  O'Conner  v,  Forster,  supra.  (3) 
But  even  under  this  rule  the  shipper 
is  not  always  obliged  or  even  Justl- 
lled  in  obtaining  other  means  of 
transportation.  Ward's  Cent.,  etc., 
Co.  V.  Elklns,  34  Mich.  439,  441,  22 
AmR  544  (where  the  court  said: 
"He  [the  shipper]  would  not  have 
been  justified  In  procuring  shipment 
by  rail.  If  the  railroad  prices  would 
have  rendered  It  unprofitable.  There 
are,  no  doubt,  casea  where  property 
Is  of  such  a  nature,  or  where  the 
necessity  of  having  it  at  a  certain 
point  is  so  imperative,  that  the  cir- 
cumstances may  justify  employing 
any  transportation  which  la  accessi- 
ble, and  may  render  the  difference  In 
cost  of  transportation  a  proper  meas- 
ure of  damages.  But  this  can  never 
be  proper  in  regard  to  ordinary  arti- 
cles of  consumption,  always  to  be 
found  In  the  market,  and  only  val- 
uable to  the  owner  for  their  mer- 
chantable qualities.  A  person  has 
no  right  to  put  others  to  an  expense 
of  auch  a  nature  as  he  would  not  as 
a  reasonable  man  incur  on  his  own 
account"). 

fc]  Here  delay  In  reoelvtug-  ih^ 
meitt. — ^The  measure  of  damages, 
where  a  carrier  delays  receiving  a 
shipment  of  cattle  for  transporta- 
tion, but  does  not  absolutely  refuse 


It,  is  the  difference  In  the  market 
value  of  the  cattle  when  thev  should 
have  been  delivered  at  their  desti- 
nation and  their  value  at  the  time 
they  were  delivered.  Galveston,  etc., 
R.  Co.  V.  Karrer,  (Tex.  Civ.  A.)  109 
SW  440. 

40.   Armistead  v.  Shreveport,  etc., 

R.  Co..  108  La.  171,  32  S  466. 

Bight  of  supper  ie  almiiaoB  on  ao- 

eotint  oft 

Damage  to  goods  see  Infra  S  $22. 
Dela^^  In  transportation  see  Infra 

ll.^^Chtcago.  etc.,  R.  Co.  v.  Elrlck- 
son,  Bl  111.  613,  33  AmR  70;  Pitts- 
burgh, etc..  R.  Co.  V.  Morton,  61  Ind. 
639,  28  AmR  682;  Texas,  etc..  R.  Co. 
v.  Nicholson,  61  Tex,  4»1. 

[a]  Tlma,  when  the  carrier's  re- 
fusal to  take  and  to  ship  cattle  when 
first  offered  Is  without  such  excuse. 
It  will  be  liable  In  damages  to  the 
owner  for  the  deterioration  In  the 
value  of  the  cattle  between  the  time 
when  they  were  first  offered  for  ship- 
ment and  the  time  when  they  were 
received  and  shipped.  Chicago,  etc., 
R.  Co.  v.  Erlckson,  9i  111.  613,  33 
AmR  70. 

42.  Pittsburgh,  etc.,  R.  Co.  v.  Mor- 
ton, 61  Ind.  639,  28  AmR  682. 

43.  St.  Louis,  etc.,  R.  Co.  v.  Neel, 
56  Ark.  279,  19  SW  963;  Chicago,  etc., 
R.  Co.  V.  Todd,  74  Nebr.  712,  105  NW 
83:  Peo.  V.  New  York,^  etc.,  R.  Co., 
22  Hun  (N.  T.)  533;  Houston,  etc., 
R.  Co.  V.  Smith,  63  Tex.  322:  Galves- 
ton, etc.,  R.  Co.  v.  Rarrer,  (Tex.  Civ, 
A.)  109  SW  440. 

[a]  Season  for  role. — "The  rule 
is  well  settled  that  when  a  common 
carrier  refuses  to  accept  property 
when  tendered  for  shipment,  the 
owner,  or  person  offering  It  for  trans- 
portation, must  use  reasonable  care 
to  preserve  the  property  while  de- 
layed, but,  if  the  property  was 
wrongfully  refused,  he  will  be  en- 
titled to  recover  for  the  reasonable 
expenses  in  caring  for  the  property 
as  well  as  other  damages."  Galves- 
ton, etc..  R.  Co.  V.  Karrer,  (Tex.  Civ. 
A.)  109  SW  440,  442.  To  same  effect 
Houston,  etc.,  R.  Co.  v.  Smith.  63 
Tex.  323. 

[b]  Shipment  of  cattle. — In  ap- 
plying the  principle  stated  In  the 
text.  It  has  been  held  that,  where  the 
(■arrier  breaches  a  special  contract 
for  the  ahlnment  of  cattle,  the  ship- 
per Is  entitled  to  recover  expendi- 
tures for  food  and  hire  of  hands  nec- 
essitated by  the  delay  In  shipment. 


Galveston,  etc.,  R.  Co.  v.  Thompson. 
(Tex.  Civ.  A.)  44  8W  8.  See  also 
Chioaffo,  etc..  R.  Co.  v.  Todd,  74 
Nebr.  712,  lOS  NW  83  (holding  that, 
where  a  railroad  company  negli- 
gently rafuses  to  transport  uve 
stock,  it  Is  liable  for  the  expense  of 
keeping  the  stock  caused  by  the 
delay). 

44.  Shores  Lumber  Co.  v.  Stark 
100  Wis.  498,  76  NW  366. 

45.  Inman  v.  St.  Louis  Southwest- 
ern R.  Co.,  14  Tex.  Civ,  A.  39,  37  SW 
37. 

46.  Harvey  v.  Connecticut,  etc.. 
R.  Co.,  124  Mass.  421.  422,  26  AmR  673, 
(where  the  court  said:  "As  the  plain- 
tiff had  made  no  contracts  for  the 
delivery  of  ties  In  Boston  at  the  tlma 
when  the  defendant  entered  Into  the 
agreement  to  transport,  and  no  no- 
tice was  or  could  then  have  been 
given  of  the  character  and  terms 
of  those  contracts,  we  are  of  opinion 
that  the  defendant  cannot  be  held 
liable  In  damages  for  the  profits 
which  would  have  accrued  to  the 
plaintiff  under  such  subsequent  con- 
tracts"). 

47.  Avlnger  v.  South  Carolina  R. 
Co.,  29  S.  C.  266,  7  SB  493,  13  AmSR 
716. 

48.  Kyle  v.  Chicago,  etc.,  R.  Co.. 
84  Nebr.  621.  122  NW  27:  Cram  v. 
Chicago,  etc.,  R.  Co..  84  Nebr.  607, 
122  NW  81,  26  LRANS  1022  Creh 
allowed  85  Nebr.  586,  123  NW  1046, 
26  LRANS  1028,  19  AnnCas  170]. 

[a]  Beasoa  for  mle. — "As  the 
damage  accruing  from  the  protracted 
confinement  of  stock  Is  difficult  to 
prove  with  reasonable  exactitude,  and 
yet  always  exists,  the  legislature  has 
the  power  to  provide  for  liquidated 
damages.  Such  legislation  is  not  un- 
sound in  principle  and  has  been  up- 
held in  many  courts."  Cram  v.  Chi- 
cago, etc..  It.  Co.,  84  Nebr.  607.  612. 
122  NW  31,  26  LRANS  1022  [reh 
allowed  85  Nebr,  686,  123  NW  1046. 
26  LRANS  1028,  19  AnnCas  170]. 

49.  trnder  special  oontraot  see 
infra  S  290. 

Character  of  oars  which  the  oar- 
rier  Is  resnlrsd  to  famish  see  infra 
S  88  et  seq. 

60.    See  supra  !  64. 

Bl.  U.  S. — Pennsylvania  R.  Co.  v. 
Puritan  Coal  Co.,  237  U.  S.  121,  35 
srt  48  1.  59  L.  ed.  867  [aff  237  Pa. 
420,   85   A   426.  AnnCaBl»14B  37]. 

Ark.— Midland  Valley  R.  Co.  v. 
Hoffman  Coal  Co.,  91  Ark.  ISO.  120 
SW  380. 


JPoT  later  oaaea.  dereiopmenta  and  changes  in  tbe  law  see  cumulative  Annotations  same  title,  pacejMid  note  nuinber. 
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iag  their  other  business.^^  This  duty  exists  at  com- 
mon law "  and  is  also  imposed  by  the  Interstate 
Commerce  Act°*  and  by  the  statutes  of  a  number 
of  the  states,^  some  of  which  provide  penalties  for 
a  Tiolati(m  thereof."  It  is  not  created  by  an  agree- 
ment or  promise  of  the  carrier  to  provide  transport 
tation,  but  arises  from  the  offer  of  his  property  by 
the  supper  and  his  request  that  cars  be  umished 
at  a  reasDiuble  time."  For  failure  to  poiform 
this  duty  without  lawful  excuse  the  carrier  is  liable 
in  damages  to  the  shipper  who  has  suffered  injury 
in  eonsequoice  thereof,  and  it  is  held  that  the 
statutes  prescribing  a  penalty  for  failure  of  the 
carrier  to  furnish  cars  on  reasonable  notice  do  not 
abrc^te  the  common-law  ri^^t  of  action  for  dam- 
ages to  a  shipper  by  reason  of  a  breach  of  the  eu^ 
Tier's  eommon-law  duty  to  furnish  cars."* 

CkozdatiTa  right  of  carrier  to  nm  its  own  can. 
On  the  other  hand  the  carrier  is  wtitled  to  use  its 
own  oars  and  cannot  be  compelled  to  acc^t  those 


tendered  by  the  shipper  on  condition  that  a  lesser 
freight  rate  be  charged.  Whatever  transportation 
service  or  faeili^  the  law  requires  the  carrier  to 
sup|^^  it  has  the  right  to  furnish  and  charge 

Special  train.  The  duty  to  f  umi^  cars,  however, 
does  not  include  tiie  duty  to  carry  them  by  a  special 
train." 

[%  67]   B.  Ezciue  for  Faihue  to  FnmlBh  Oaxe."' 

The  carrier's  duty  to  furnish  cars  for  the  trans- 
portation of  goods  is  not  an  absolute  one,  either 
under  the  common-law  rule  or  statutes  prescrib- 
ing the  carrier's  duty  in  that  regwnl."  A  limita- 
tion on  the  principle  stated  in  Uie  preceding  sec- 
tion is  that  common  carriers  need  only  furnish 
cars  for  the  shipment  of  freight  at  stations  or  points 
on  thur  roads  provided  for  the  service  of  tiie  pub- 
lic, or  where  Uiey  are  in  the  habit  of  accepting 
freight  from  any  person  offering  it  for  truisporta- 
tionT**   So  also  the  carrier  is  only  required  to  fur- 


111. — Chicago,  etc..  R.  Co.  v.  Davis, 
159  IlL  5S,  42  NE  882,  SO  AmSR  148; 
Fox  T.  Chicago,  etc.,  R.  Co.,  188  111. 
A.  11. 

Ind. — ^Lonlsyllls,  etc,  R.  Co.  t. 
Flanagan,  113  Ind.  488,  14  NE  870,  3 
AmSR  674. 

Ky. — lIlinolB  Cent.  R.  Co.  v.  River, 
etc..  Coal,  etc.,  Co.,  160  Ky.  489,  150 
SW  641.  44  LRANS  643  and  note, 
AnnCasl914C  1256. 

Me. — Young  v.  Maine  CenL  R.  Co., 
113  Me.  113,  93  A  48. 

Md. — Baltimore,  etc,  R.  Co.  v. 
Whltehill,  104  Md.  295,  305,  64  A  1033 
[Quot  Cyc], 

Minn. — RIchey,  etc,  Co.  v.  Northern 
Pac.  R.  Co.,  110  Minn.  347.  125  NW 
897;  Rhodes  v.  Northern  Pac  R.  Co., 
34  Minn.  87,  24  NW  347. 

Mo. — Darlington  Lumber  Co,  v. 
Missouri  Pac.  R.  Co.,  216  Mo.  658,  116 
SW  530;  Dawson  v.  Chicago,  etc.,  R. 
Co.,  79  Mo.  296;  Ballentine  v.  North 
UiBBOurl  R.  Co.,  40  Mo.  491,  93  AmD 
315;  Cronan  v.  St.  IfOUis,  etc.  R.  Co., 
149  Mo.  A.  884,  130  SW  437;  Baker 
V.  St.  Louis,  etc.,  R.  Co..  146  Mo.  A. 
189,  129  SW  436. 

Pa. — Puritan  Coal  Mfn.  Co.  v.  Penn- 
sylvania R.  Co.,  237  Pa.  420,  85  A 
426,  AnnCasl914B  87. 

Vt. — Needham  v.  Boston,  etc.,  R. 
Co„  82  Vt.  618,  74  A  226. 

W.  Va. — McNeer  v.  Chesapeake, 
etc.  R.  Co.,  86  SE  8ST. 

N.  W,  Terr. — ^Rez  v.  Benott.  fi  Terr. 
L.  442. 

"In  the  absence  of  a  special  con- 
tract to  furnish  cars  on  a  particular 
date,  a  railroad  company,  engaged 
as  a  common  carrier  in  the  shipment 
of  any  particular  class  of  articles 
or  property,  is  bound  to  furnish  suit- 
able cars  for  such  shipment,  upon 
reasonable  notice,  whenever  it  can 
do  so  by  the  exercise  of  reasonable 
diligence  and  without  jeopardy  to  Its 
business  as  such  common  carrier." 
McNeer  v.  Chesapeake,  etc.,  R.  Co., 
(W.  Va.)  86  SE  887,  888. 

[a]  Bneot  of  oontraot  plaotng  rUk 
on  aUpiter. — A  cattle  shipping  con- 
tract which  stipulates  that  a  snipper 
shall  assume  the  risk  and  care  of 
the  cattle  until  they  are  loaded  does 
not  change  the  duty  of  the  carrier  to 
furnish  cars  within  a  reasonable  time 
after  demand  therefor,  and  It  Is  li- 
able for  damages  Incurred  by  the 
shipper  because  of  the  failure  to 
furnish  cars  wlthtn  such  reasonable 
time.  St.  Ixnils,  etc.,  R.  Co.  v.  Jones, 
93  Ark.  687.  126  SW  1026,  137  AmSR 
99. 

[h]  VnndAlaff  oara  In  rMsonable 
tbne  «all1el»at.'  in  the  absence  of  an 
agreement  to  provide  cars  at  a  par- 
ticular time,  a  carrier  la  obllgatea  to 
exercise  only  due  diligence  to  fur- 
nish freight  cars  within  a  reajsonable 
time.  Dailenbach  v.  Illinois  Cent.  R. 
Co..  164  III.  A.  810. 

es.  Newport  News.  etc.  Co.  v. 
Uereer.  96  Ky.  476,  29  SW  301,  16 
Kvli  666;  Cumberland  Tel.,  etc..  Co. 


V.  Texas,  etc.,  R.  Co.,  62  La.  Ann. 
1860,  28  3  284;  DobBon  V,  Central  R. 
Co.,  38  Misc  682,  78  NYS  82;  Ayres 
v.  Chicago,  etc.,  R.  Co.,  71  Wis,  872. 
37  NW  432,  5  AmSR  226. 

[a]  A  zeasonahle  tender  of  oars  is 
all  that  can  be  required  of  a  railroad 
company.  Cumberland  Tel..  etc,  Co. 
V.  Texas,  etc.,  R,  Co.,  62  La.  Ann. 
1850,  28  S  284. 

63.  Darlington  Lumber  Co.  v.  Mis- 
souri Pac  R.  Co.,  216  Mo.  658.  116 
SW  530:  Baker  v.  St.  Louis,  etc.,  U. 
Co.,  146  Mo.  A.  189,  129  SW  486; 
Merrltt  Creamery  Co.  v.  Atchison, 
etc,  R.  Co..  128  Mo.  A.  480,  107  SW 
462. 

64.  Menasha  Paper  Co.  v.  Chicago, 
etc.  R.  Co.,  241  U.  S.  65.  36  SCt  601; 
Chicago,  etc,  R.  Co.  v.  Hardwlck  El. 
Co.,  226  U.  S.  46,  33  SCt  174,  57  L. 
ed.  284,  46  LRANS  203;  Illinois  Cent. 
R.  Co.  V.  River,  etc..  Coal,  etc,  Co., 
150  Ky.  489.  160  SW  641.  44  LRANS 
643  and  note,  AnnCasl914C  1265. 

55.  Youmans  v.  Georgia,  etc.,  R. 
Co.,  142  Ga.  781,  83  SE  784;  Illinois 
Cent.  R.  Co.  v.  River,  etc..  Coal,  etc., 
Co.,  160  Ky.  489,  150  SW  641,  44  LRA 
NS  643  and  note,  AnnCasl914C  1256 
and  note. 

[a]  Oonatmotlon  of  Oeoi^a  rtat- 
ute^-Clv.  Code  (1910)  S{  2774.  2775. 
in  regard  to  the  duty  of  railroad 
common  carriers  to  furnish  growers 
of  peaches,  apples,  cantaloupes,  wa- 
termelons, or  other  perishable  pro- 
ducts with  cars  for  the  shipment  of 
products  of  that  character,  after  re- 
ceiving application  therefor  made  in 
a  specified  manner,  have  no  applica- 
tion to  the  matter  of  receiving  live 
stock  for  transportation.  Youmans 
V.  Georgia,  etc.,  R.  Co.,  142  Ga.  781, 
83  SE  784. 

56.  See  infra  !G  96^-969. 

57.  Baker  v.  St  Louts,  etc.,  R. 
Co..  145  Mo.  A.  189,  129  SW  436. 
Compare  Pope  v.  Wisconsin  Cent.  R. 
Co.,  112  Minn.  112.  127  NW  436  (where 
it  was  held  that  a  request  by  a  ship- 
per that  a  carrier  furnish  cars  for 
the  shipment  of  sheep  carries  with 
it  an  understanding  on  their  part  to 
use  the  cars,  and  furnishes  a  sufTl- 
cient  consideration  for  the  carrier's 
promise  to  furnish  them). 

68.  U.  S.— Atlantic  Coast  Line  R. 
Co.  V.  Geraty.  166  Fed.  10,  91  CCA 
602,  20  LRANS  310. 

Ga. — Atlantic  Coast  Line  R.  Co.  v. 
Snodgrass.  14  Ga.  A.  668.  82  SE  163. 

Ky. — Illinois  Cent.  R.  Co.  v.  River, 
etc..  Coal.,  etc.  Co.,  160  Ky.  489.  160 
SW  641.  44  LRANS  643  and  note. 
AnnCaal914C  1266. 

Minn. — Richey,  etc,  Co.  v.  North- 
ern Pac  R.  Co.,  110  Minn.  347.  126 
NW  897. 

Mo. — Cronan  v,  St.  Louis,  etc.,  R. 
Co..  149  Mo.  A.  884,  180  SW  487. 

Okl.— Midland  Valley  R.  Co.  v.  Lai^ 
son.  41  Okl.  360,  138  F  178. 

ral  ApBlTinr  tUa  pzln<dplt,  it  was 
held  that,  where  a  carrier,  having 
facilltlea  for  furnishing  ahtppers  of 


vegetables  refrigerator  cars  in  which 
to  transport  the  same,  which  cars 
the  carrier  did  not  own  as  a  part  of 
Its  equipment,  had  led  plaintilT  and 
other  vegetable  growers  in  the  re- 
gion to  expect  that,  If  they  raised 
vegetables,  refrigerator  cars  would 
be  obtainable,  plaintiff  was  entitled 
to  recover  damages  sustained  by  the 
carrier's  refusal  to  furnish  refrigera- 
tor cars  for  the  transportation  of 
plaintiff's  cabbages,  on  reasonable  de- 
mand. Atlantic  Coast  Line  R,  Co. 
V.  Geraty,  166  Fed.  10,  91  CCA  602, 
20  LRANS  310  and  note. 

68.  Southern  R.  Co.  v.  Moore.  133 
Ga.  806,  67  SB  85,  26  LRANS  851 
[dlsappr  Pennington  v.  Douglas,  etc., 
R.  Co.,  3  Ga.  A.  665,  60  SE  485];  Ya- 
zoo, etc.,  R.  Co.  V.  Fisher,  102  Miss. 
702,  59  S  877:  Raper  v.  Lusk,  192  Mo. 
A.  378,  181  SW  1032. 

"It  would  require  a  very  strong 
implication  to  show  that  the  legis- 
lature, In  endeavoring  to  confer  upon 
shippers  an  additional  means  of  en- 
forcing prompt  furnishine  of  cars, 
absolutely  excluded  them  from  a  re- 
sort to  the  courts  for  a  recovery  of 
damages,  and  in  lieu  thereof,  without 
any  right  of  choice  of  remedies, 
placed  upon  thera  the  restrictions 
above  indicated.  We  think  that  the 
act  was  intended  to  give  an  addi- 
tional safeguard  and  remedy,  which 
a  shipper  might  adopt  if  he  so  de- 
sired, and  not  to  destroy  his  right 
of  action  for  damages  for  failure  of 
duty  by  the  carrier  as  to  furnishing 
cars  or  transporting  freight  without 
unreasonable  delay."  Southern  R, 
Co.  V.  Moore.  133  Ga.  806.  815.  67  SE 
85.  26  LRANS  851  and  note. 

ra]  In  Texas  It  was  held  that, 
where  plaintiff  sued  to  recover  the 
penalty  Imposed  by  Sayles  Annot. 
Civ,  St.  (Ifi97)  arts  4498,  4499,  for 
failure  of  a  carrier  to  furnish  cars 
on  application,  which  statute  al.so 
provides  that  the  shipper  may  re- 
cover actual  damages  occasioned  by 
such  failure,  and  failed  to  recover 
the  penalty,  he  will  be  precfuded 
from  recovering  damages.  If  the 
penalties  are  not  recoverable  on  the 
facts  neither  are  the  damaRes. 
Texas,  etc.,  R,  Co.  v.  Blocker,  48  Tex. 
Civ.  A.  100.  106  SW  718. 

80.  Atchison,  etc,  R.  Co.  v.  U.  S., 
232  U.  S.  199,  34  SCt  291,  58  L.  ed. 
721.    See  also  Infra  H  101.  126. 

SI.  Needham  v.  Boston,  etc,  R. 
Co..  88  Vt.  618,  74  A  326. 

88.   Oroas  rafanaOMi 
Excuses   for    failure    to  transport 

goods  generally  see  supra  1  66. 
Place  for  delivering  and  receWlne 

freight  In  general  see  infra  I  80s. 
Where  there  Is  a  special  contract  ta 

furnish  cam  see  fnfra  I  292. 

83.  Pennsylvania  R.  Co.  v.  Purl- 
tan  Coal  Co.,  287  IT.  S.  121.  SS  SCt 
484.  59  U  ed.  887  taff  287  Pa.  420,  85 
A  426.  AnnCa8l914B  87].  See  also 
cases  infra  notes  64-84. 

64.    DowUng   v^^'ffliarlestoiB  etc. 
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nish  cars  for  goods  which  are  ready  for  shipment." 
Kevertbeless  th«  mere  fact  that  the  goods  were  not 
on  the  platform  is  not  an  excuse  for  failure  to  fur- 
niah  ears,  when  the  goods  are  under  the  shipper's 
control  and  ready  for  shipment  in  the  usual  way  in 
which  such  goods  are  shipped.""  And  it  was  held  that 
where  piling  had  been  placed  by  a  shipper  in  the 
yards  of  a  railroad  company  and  two  cars  had 
been  loaded,  and  the  railroad  company  refused  to 
transport  that  already  loaded  or  furnish  cars  for 
that  in  the  yard^  the  shipper  was  not  required  to 
deliver  other  piling  for  which  he  had  also  demanded 
cars  in  order  to  recover  damages  for  the  railroad's 
refusal  to  furnish  cars."  The  carrier  is  not  liable 
for  failure  to  furnish  cars  when  the  failure  was 
the  result  of  sudden  and  great  demands  which  it 
had  no  reason  to  apprehend  would  be  made  and 
which  it  could  not  reasonably  have  been  expected  to 
meet  in  fuU.^  It  is  not  bound  at  all  times  and 
under  all  conditions  to  have  suiiicient  cars  to  take 
care  of  all  demands.^  As  was  said:  "The  common 
law  of  old  in  requirii^^  4;he  carrier  to  receive  all 
gooda  and  passengers  recognizes  that  'if  his  coach 
be  full'  he  was  not  liable  for  failinff  to  transport 
more  than  he  could  carry.  .  .  .  The  same  prin- 
ciple is  applicable  to  thoae  who  transport  freight 
in  ears  drawn  by  steam  locomotives."™  It  has 
been  held,  however,  that  where  the  carrier  does  not 
possess  a  reasonable  equipment  for  all  ordinary  pur- 
poses, the  fact  that  at  the  time  of  demand  for  cars 
the  volume  of  business  was  such  as  could  not  have 
been  foreseen  will  not  constitute  a  defense  for  fail- 
ure to  furnish  cars."  So  also  it  is  not  an  excuse  for 
fuling  to  fumi^  curs  -that,  at  ^e-  time  defendant 
oarrier  purchased  the  road,  it  bad  no  stoek  oars 
and  was  wholly  d^endent  on  another  road  for  such 
ears,  and  that  such-  road  failed  to  supply  tiiem,^ 
or  that  the  car  shortage  resulted  from  an  extension 
of  the  carrier's  mileage  and  a  natural  increase  in 


business,'^  or  that  a  large  number  of  its  cars  were 
in  the  hands  of  connecting  carriers,"  since  the  fail- 
ure of  the  carrier  to  control  its  own  cars  cannot 
excuse  it  from  the  performance  of  its  duty,^°  or 
that  a  municipality  had  dug  a  small  ditch  under 
the  tracks  of  the  carrier,  where  it  did  not  appear 
that  the  railroad  company  could  not  have  easily 
braced  its  tracks. And  it  is  not  a  defense  that 
the  failure  to  furnish  cars  was  due  to  extraordinary 
demand  on  a  division  of  the  carrier's  road  where 
with  ordinary  care,  it  could  have  obtoined  ears 
from  other  parts  of  its  system.'^  Not  is  the  earner 
excused  by  a  shortage  caused  by  its  own  acts  in 
inducing  large  shipments  from  distant  and  forugn 
points. It  has  further  been  held  that  an  unusual 
and  unexpected  press  of  business  constitutes  no 
defense  for  failure  to  furnish  cars,  where  the  car- 
rier's agent  told  the  shipper  to  get  his  goods  ready 
for  shipment  and  that  cars  womd  be  furnished  to 
transport  them,  and  the  shipper  was  not  notified  at 
any  time  that  the  carrier  would  be  unable  to  furnish 
cars  on  account  of  the  unusual  and  xmexpected 
press  of  businees.''  And  it  is  not  an  excuse  for 
failure  to  furnish  cars  that  defendant's  servants 
had  abandoned  ^e  train  in  a  temperate.  eUmate 
because  of  the  cold.^  A  carrier  cannot  excuse  its 
refusal  to  furnish  cars  by  claiming  that  such  action 
was  necessary  to  prevent  the  shipper  from  violating 
the  rates  imposed  by  the  carrier  which  rates  were 
themselves  illegal."^  It  is  a  sufficient  ueuse  for 
failure  to  furnish  cars  at  the  time  they  were  de- 
manded that  no  tariff  had  been  filed  with  the  inter- 
state commerce  commission  under  whidli  the  goods 
offered  for  shipm«it  could  lawfully  be  accepted."^ 
Under  some  state  statutes  It  is  held  that  a 
failure  to  furnish  cars  is  excused  by  all  causes  not 
reasonably  within  the  power  of  the  carrier  to  pre- 
vent;"" as  is  shown  in  a  subsequent  section,  if  the 
carrier  contracts  specially  to  furnish  cars  at  a  cer- 


R.  Co..  (S.  C.)  81  SE  213;  Beaumont, 
etc.,  H.  Co.  V.  Moore,  (Tex.  Civ.  A.) 
174  SW  844. 

[a]  Tbns,  where  a  spur  track  is 
built  by  a  carrier  for  the  sole  and 
special  use  of  a  lumber  company, 
and  Is  under  the  exclusive  control 
of  that  company,  the  carrier  la  under 
no  oblintlon  to  furnish  cars  to  one 
other  than  the  lumber  company  for 
the  shipment  of  freiarbt  over  the 
spur.  Beaumont,  etc.,  R.  Co.  v. 
Moore,  (Tex,  Civ.  A.)  174  SW  844. 

[b]  measons  for  refual  Immate- 
xtu^Where  a  railroad  company 
owes  a  party  no  duty  to  furnish  him 
cars  on  a  side-track.  Its  reasons  for 
its  refusal  to  so  furnish  them  la 
Immaterial.  Dowlinsr  v.  Charleston, 
etc.,  R.  Co.,  (S.  C.)  81  SE  313. 

65.  81.  Louis,  etc..  Jl.  Co.  v. 
Vauffhan,  88  Ark.  138,  113  SW  1035; 
ininolH,  etc..  R..  etc.,  Co.  v.  Peo..  19 
111.  'A.  141  (aft  123  111.  606.  14  NE 
261];  Frazler  v.  Kansas  City,  etc.,  R. 
Co..  48  Iowa  571. 

[a]  Coal  not  mined. — It  Is  reason- 
able accommodation  for  goods  ready 
for  shipment  which  the  railroad  Ir 
required  to  furnish;  It  is  not  bound 
to  provide  cars  for  coal  not  yet 
mined,  Into  which  the  shipper  may 
hoist  his  coal  as  dug.  Illinois,  etc., 
R.  Co.  V.  Peo..  19  III.  A.  141  (alT  122 
111.  506.  14  NE  2fi11. 

[b]  Cars  for  live  stock  not  yet 
ready  for  loading  within  a  rea.'^on- 
able  time  before  the  departure  of  the 
train  need  not  be  furnished.  Frazler 
V.  Kansas  City,  etc..  R.  Co.,  48  Iowa 
671. 

66.  St.  I^ouis.  etc..  Ti.  Co.  v.  T-eder, 
87  Ark.  298.  11  2  ,SW  744;  St.  Louis, 
etc..  R.  Co.  V,  Ozler.  86  Ark.  179.  110 
SW  BS3.  17  LRANS  327;  St.  Louis. 


etc.,  R.  Co.  V.  Wynne  Hoop,  etc.,  Co., 
81  Ark.  373,  99  SW  376. 

67.  Bell  V.  Norfolk  Southern  R. 
Co.,  168  N.  C.  180,  79  SB  421. 

68.  U.  S. — Pennsylvania  R.  Co,  v. 
Puritan  Coal  Co.,  237  U.  8.  121.  35 
set  484,  B9  L.  ed.  867  [aff  237  Pa. 
420.  85  A  426,  AnnCa8l914B  27]. 

Ark,— Missouri,  etc.,  K.  Co.  v. 
Sneed,  85  Ark.  893.  107  SW  1182;  St. 
Liouls  Southwestern  R.  Co.  v,  Leder, 
79  Ark.  69,  9S  SW  170;  St.  Ix>uiB 
Southwestern  R.  Co.  v.  Clay  County 
Gin  Co.,  77  Ark,  357,  92  SW  631. 

Minn. — Martin  v.  Great  Northern 
R,  Co.,  110  Minn.  118,  124  NW  826. 

Mo, — Dillender  v,  St.  Louis,  etc., 
R.  Co..  149  Mo.  A.  S3t.  130  SW  107, 

Tex, — Wallace  v,  Pecos,  etc.,  R. 
Co..  50  Tex.  Civ.  A.  296,  110  SW  162. 

See  also  supra  f  66. 

69.  Mulberry  Hill  Coal  Co.  v.  Illi- 
nols  Cent.  R.  Co.,  IGl  III.  A,  272. 

70-  Pennsylvania  R.  Co.  v.  Puri- 
tan Coal  Co..  237  U.  S.  121.  133.  35 
set  484.  69  L.  ed.  8fi7  [aft  237  Pa. 
420.  85  A  426,  AnnCaal914B  371. 

71.  Yazoo,  etc.,  R.  Co.  v.  Blum 
Co..  88  Miss.  180,  40  S  748,  10  LRA 
NS  432  and  note. 

7a.  Missouri,  etc.,  R.  Co.  v.  Sneed, 
85  Ark.  2S3.  107  SW  1182. 

73.  Baker  v.  St.  Louis,  etc..  R. 
Co.,  145  Mo.  A.  189.  197.  129  SW  43G 
(where  it  was  said:  "There  was  a 
large  increase  of  business  and  de- 
fendant suffered  from  a  car  famine, 
but  these  conditions  admittedly  were 
the  result  of  two  causes,  viz,,  an 
extension  of  defendant's  mileage  and 
the  natural  increase  of  business  In 
the  territory  covered  by  Its  system. 
It  was  defendant's  duty  to  provide 
for  such  a  situation.  A  common  car- 
rier cannot  excuse  Its  failure  to  meet 


natural  and  normal  traffic  conditions 
by  saylnff  that  It  failed  to  antici- 
pate them  or  to  provide  against 
them.  That  would  be  merely  offer- 
Inar  Its  own  nonfeasance  as  an  ex- 
cuse for  the  injurious  consequences 
thereof.  Common  carriers  are  pub- 
lic servants  and,  at  their  peril,  must 
equip  themselves  to  take  care  of  nor- 
mal trafllo  with  reasonable  efficiency 
and  dispatch"). 

74.  St.  Louis  Southwestern  R.  Co. 
V,  Phoenix  Cotton  Oil  Co,,  88  Ark.  B94, 
116  SW  393;  Texas,  etc,  R,  Co.  t. 
Barrow.  (Tex.  Civ.  A.)' 94  SW  176. 

75.  St.  Louis,  etc.,  R.  Co.  v.  State, 
86  Ark.  811,  107  SW  1180,  122  AmSR 
33. 

76.  Parish,  etc.,  Co.  v.  Yazoo,  etc., 
R.  Co,,  103  Miss.  286,  60  S  322. 

77.  St.  Louis,  etc..  R.  Co.  v.  Keefe, 
113  Ark.  215.  168  SW  131. 

78.  Branch  v.  WUmlnEton,  etc., 
R.  Co.,  77  N.  C.  347. 

79.  Cronan  v.  St.  Louis,  etc.,  R. 
Co.,  149  Mo,  A.  384,  130  SW  437. 

60.  Rlttman  v.  Missouri  Pac.  R. 
Co.,  184  Mo.  A.  424.  426.  171  SW  8 
(where  it  was  said:  "If  a  carrier 
may.  through  its  agents  and  ser- 
vants, abandon  Its  duty  'because  of 
the  cold'  In  this  climate  [central 
Missouri},  the  service  of  a  common 
carrier  would  become  too  uncertain 
for  all  practical  purposes"). 

81.  Louisville,  etc..  R.  Co.  v.  Ohio 
VaOey  Tie  Co,.  161  Ky.  212,  170  SW 
633. 

82.  Texas,  etc.,  R.  Co.  v.  Ameri- 
can Tie.  etc..  Co.,  234  U,  S.  138.  34 
set  885.  58  L.  ed.  1255  [rev  190  Fed. 
1022.  Ill  CCA  673]. 

83.  Gray  v.  Minneapolis,  etc..  R. 
Co..  110  Minn.  B27.  124  NW  1100; 
Hardwlck  Farmers'  El.  Co.  v.  Chl- 


For  later  oaaes,  aeTelopments  and  thxngn  In  the  law  see  cumulative  Annotations,  same  title,  pa»-and  note  number. 
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tain  plaee  and  time  impossibility  of  performance 
from  any  cause  will  not  excuse  him.  from  so  doing.^ 
[%  68]  C.  Oonditions  Precedent  to  Shipper's  Bight 
to  Can — ^1.  Notice.  Where  a  shipper  requires  cars 
for  the  shipment  of  his  goods,  be  must  in  all  cases 
give  notice  to  the  railroad  company.*"  The  notice 
should  of  course  be  given  to  an  agent  of  the  car- 
rier who  has  authority  to  furnish  cars,*"  and  should 
be  sufficiently  specific  as  to  reasonably  inform  the 
company  of  what  it  is  expected  to  do.^^  It  should 
show  definitely  the  number  of  ears  wanted  and  the 
time  at  which  they  must  be  delivered,**  and,  it 
would  seem,  the  character  of  cars  desired.  Where 
the  notice  is  based  on  the  common-law  liability  of 
the  carrier  to  furnish  ears,  it  is  not  essential  that 
it  should  be  in  writing*"  in  the  absence  of  some 
rule  of  the  carrier  requiring  written  notice.  But 
even  though  a  rule  of  this  character  exists,  the 
requirement  of  written  notice  may  be  waived." 
Likewise  the  carrier  cannot  complain  of  the  reason- 
ableness of  the  notice  to  furnish  cars,  where  it 
failed  to  complain  of  the  time  giveai  and  accepted 
the  order  and  expreesed  the  aasnninee  thai  it  would 
be  fiUed." 


69]   2.  Keasonable  Time  to  Furnish  Can. 

After  receiving  the  notice  given  by  the  shipper,  the 
railroad  company  is  entitled  to  a  reasonable  time 
in  which  to'  furnish  the  oars."*  In  the  absence  of 
any  statutory  provision  as  to  the  length  of  notice, 
or  of  any  rule  on  the  subjeet  estabUshed  by  the 
carrier,  the  facts  must  be  considered  in  determining 
whether  the  notice  given  was  reasonable.^  And 
what  constitutes  a  reasonable  time  is  ordinarily  a 
question  of  fact  for  the  jury." 

[$  70]  3.  Tender  of  Goods  for  Shipment'"'  To 
authorize  a  recovery  for  a  breach  of  the  common- 
law  duty  to  furnish  cars,  there  must  be  a  proper 
tender  of  the  goods,  but  where  such  tender  has  berai 
made  and  the  carrier  refuses  on  demand  to  furaiali 
cars,  no  further  tender  is  necessary.^ 

[$  71]  D.  Action  for  Failure  or  Refusal  to  Fur- 
nish Oars"' — 1.  Pleading."*  The  complaint  must 
allege  a  tender  of  the  goods  for  shipment  to  a  duly 
authorized  agent  of  the  carrier"*  and  a  demand  that 
he  furnish  cars  for  the  shipment  of  the  goods.^  It 
should  also  be  alleged  that  the  demand  was  made  a 
reasonable  time  before  the  cars  were  needed,  since 
the  carrier  is  entitled  to  a  reasonable  time  in  which 


CAgo,  etc.,  n.  Co.,  110  Minn.  26.  124 
NW  819,  19  AnnCaa  1088. 

84.    See  Infra  S  292. 

BB.  Ark. — St.  Louts,  etc.,  R.  Co.  v. 
Moss,  76  Ark.  64,  86  SW  828. 

Ga. — Simmons  v.  Seaboard  Atr- 
Llne  R.  Co..  133  Ga.  686.  S6  SB  783. 

111.— lUinolB  Cent.  R.  Co.  v.  Bundy, 
97  III.  A.  202. 

Md. — Dl  Olorglo  Importing,  etc., 
Co.  V.  Pennsylvania  R  Co.,  104  Md. 
693.  703,  65  A  425,  8  L.RAN3  108  and 
note  Icit  Cyc]. 

Minn. — Richey,  etc.,  Co.  v.  North- 
em  Pac.  R.  Co.,  110  Minn.  847.  126 
NW  897. 

Mo. — Cronan  v.  St.  Louis,  etc..  R. 
Co..  149  Mo.  A.  884.  130  SW  437. 

Tex. — Cross  v.  McPaden,  1  Tex. 
Civ.  A.  461,  20  SW  846. 

86.  SL  Louis,  etc.,  R.  Co.  v. 
Moss.  76  Ark.  64,  86  SW  828. 

B7>  Simmons  v.  Seaboard  Air- 
Line  R.  Co.,  133  Ga.  636,  66  8E  78S. 

88.  Simmons  v.  Seaboard  Atr- 
Llne  R.  Co.,  188  Ga.  686,  66  SB  783; 
Di  OlorKlo  Importing,  etc.,  Co.  v. 
Pennsylvania  R.  Co.,  104  Hd.  608,  66 
A  426,  S  LRANS  108;  Welda  v.  Cbi- 
ca«),  eta,  R.  Co.,  72  Minn.  102,  76 
NW  121. 

[a]  Tkna  <1)  where  the  only  re- 
quest for  cars  alleged  was  "a  stand- 
ins  order  for  five  cars  per  day,"  the 
order  was  too  Indefinite  to  be  the 
basis  of  an  action  for  damages  for 
failure  to  furnish  them.  Simmons 
V.  Seaboard  Alr^Line  R.  Co.,  183  Ga. 
636.  66  SE  783.  (2)  A  carrier  is  not 
required  to  hold  for  a  whole  week  a 
large  number  of  cars  for  a  elngle 
shipper  without  knowing  on  what 
day  of  the  week  or  on  what  hour  of 
the  day  a  single  car  may  be  needed. 
Dl  Giorgio  Importing,  etc.,  Co.  v. 
Pennsylvania  R.  Co.,  104  Md.  693,  65 
A  425,  8  LRANS  108. 

[b]  Parttcular  notioc  oonstmeO.. — 
PlslntllT  ordered  two  cars  from  de- 
fendant for  shipping  hogs.  The  first 
part  of  the  route  was  over  narrow 
gauge,  which  required  cars  of  only 
half  the  capacity  of  the  standard 
gauge.  In  former  transactions  plain- 
tiff's orders  were  construed  as  for 
standard  gauge,  which  required 
twice  as  many  narrow  gauge,  and 
the  agent  of  defendant  had  in- 
structed him  to  so  order.  It  was 
held  that  plalntlfTs  order  called  for 
four  narrow  gauge  cars.  Welda  v. 
Chicago,  etc.,  R.  Co..  72  Minn.  102,  75 
NW  121. 

88.  Zetterberg  v.  Great  Northern 
R.  Co.,  117  Minn.  495.  186  NW  295; 
Pope  V.  Wisconsin  Cent.  R.  Co.,  112 
Minn.  112,  127  NW  426. 

90.  St.  Louis,  eta,  R.  Co.  v.  Wynne 
Hoop,  etc.,  Co..  81  Ark.  878,  99  SW 
376. 


91.  Baker  v.  St.  Louis,  etc.,  R. 
Co..  146  Mo.  A.  189,  129  SW  436. 

92.  lU. — Illinois  Cent.  R.  Co.  v. 
Bundy.  97  111.  A.  202. 

Mo, — Huston  V,  Wabash  R.  Co.,  63 
Mo.  A.  671. 

Tex. — Davis  v.  Texas,  etc.,  R.  Co., 
91  Tex.  605,  44  SW  822  [rev  (Civ,  A.) 
42  SW  1008], 

Va. — Moore  v.  Baltimore,  etc.,  R. 
Co.,  103  Va.  189,  48  SE  887. 

W.  Va. — McNeer  v.  Chesapeake, 
etc.,  R.  Co.,  86  SE  687. 

Wis, — Ayres  v.  Chicago,  etc..  R,  Co., 
71  Wis.  272.  37  NW  432,  5  AMSR  226. 

"To  be  reasonable,  notice  for  such 
purpose  must  allow  sufflclent  time  to 
enable  the  railway  company,  by  the 
exercise  of  reasonable  diligence, 
under  the  existing  circumstances,  to 
furnish  the  cars,  without  Interfer- 
ence with  orders  previously  given  by 
other  shippers  at  the  same  station, 
or  Jeopardy  to  Its  other  business  on 
other  portions  of  its  road.  The  com- 
pany owes  the  same  duty  to  all  ship- 
pers at  any  one  station  aa  It  does 
to  shippers  at  other  stations  of  the 
same  standing  and  rank,  and  the 
rights  of  all  shippers  applying  for 
cars,  under  the  same  circumstances, 
are  necessarily  equal.  AH  the  cir- 
cumstances must  be  taken  Into  con- 
sideration and  what  is  reasonable 
depends  upon  the  facts  of  the  par- 
ticular case."  McNeer  v.  Chesapeake, 
etc.,  R.  Co..  (W.  Va.)  86  SE  887,  888. 

98.  Dobbins  v.  Syracuse  R.  Co.,  157 
App.  Div.  80,  141  NYS  637  [aft  215 
N.  T.  674  mem,  109  NB  79]. 

[a]  Three  days'  notice  of  a  de- 
mand for  cars  for  a  shipment  of  live 
stock  in  a  period  of  great  activity  In 
such  shipments  is  not  reasonable  or 
sufnclent.  McNeer  v.  Chesapeake, 
etc.,  R.  Co.,  (W.  Va.)  86  SE  887. 

94.  Davis  v.  Texas,  etc.,  R.  Co.. 
91  Tex.  505.  44  SW  822  [rev  (Civ. 
A.)  42  SW  1008]. 

96.    See  alBo  supra  167. 

96.  Liouisville,  etc.,  R.  Co.  v,  Flan- 
agan, 113  Ind.  488.  14  NE  370.  3 
Am.SR  674.  And  see  Houston,  etc., 
R.  Co.  V.  Campbell,  91  Tex.  B51.  45 
SW  2,  43  LRA  225  (holding  that  on 
refusal  of  a  carrier  to  furnish  cars 
the  shipper  is  not  bound  to  prepare 
and  to  tender  the  goods  for  transpor- 
tation in  order  to  entitle  him  to  re- 
cover damages  for  such  breach  of 
duty). 

97.  Actions  for: 

Breach  of  special  contract  to  furnish 

cars  see  infra  8  293. 
Refusal  to  transport  in  general  see 

supra  S  61  et  seq. 

98.  Pleading  in  acttons  for  re- 
fusal to  transport  In  general  see 
supra  fi  64. 

[a]    Tonam  of  ownplalnt  In  whole 


or  in  part  held  sulTlclent,  (1) 
Youmans  v.  Georgia,  etc.,  R.  Co.,  142 
Ga.  781.  83  3E  784;  Shontaugh  v.  St. 
Louis,  etc^  R.  Co.,  147  Mo.  A.  8.  126 
SW  752;  Dunlap  v.  Chicago  etc.,  R. 
Co..  32  S.  D.  581,  144  NW  226.  (2) 
Sumcient  as  against  general  demur- 
rer. Southern  R,  Co.  v.  Moore.  133 
Ga.  806,  67  SE  85.  26  LRANS  851. 

99,  Choctaw,  etc.,  R.  Co.  v.  Rolfe, 
76  Ark.  220,  88  SW  870;  St.  Louis, 
etc.,  R.  Co.  V.  Lee,  69  Ark.  684,  65 
SW  99. 

[a]    ATermeitt  held  BufflelMA — A 

complaint  In  an  action  against  a  rail- 
way company  for  failure  to  furnish 
cars  which  alleges  that  plaintiff  placed 
for  shipment  at  stations  named  cer- 
tain quantities  of  lumber,  and  that 
he  offered  the  same  for  shipment, 
sufficiently  irtiows  that  the  tender 
was  to  the  respective  station  agents. 
Choctaw,  etc.,  R.  Co.  v.  Rolfe,  76 
Ark.  220,  88  SW  870. 

1,  St.  Louis,  etc..  R.  Co.  v.  Lee.  69 
Ark.  684,  65  sW  99. 

[a]  AvsrBwnt  hslA  niBolsitt^fl) 
An  allegation  that  plaintiff  had  de- 
manded of  the  company  through  its 
agent  at  a  designated  station  that 
cars  should  be  furnished  there,  and 
that  he  had  demanded  of  its  agent  at 
another  designated  station,  who  acted 
as  agent  for  another  station,  that 
cars  be  furnished  at  the  latter  sta- 
tion, sufnclently  shows  demands  of 
proper  authority,  and  suftlolontly  ap- 
prises the  company  of  the  agents  on 
whom  the  denrands  were  made.  Choc- 
taw, etc..  R.  Co.  V.  Rolfe.  76  Ark.  220, 
88  SW  870.  (2)  A  complaint,  in  an  ac- 
tion against  a  railroad  company  for 
failure  to  furnish  cars,  which  alleges 
that  property  was  tendered  for  ship- 
ment and  that  cars  were  demanded 
in  a  certain  month  is  sufficiently  defi- 
nite as  to  the  time  when  the  demands 
were  made,  where  the  stations  were 
small,  so  that  the  company  might 
ascertain  whether  such  was  the  fact. 
Choctaw,  etc.,  R,  Co.  v.  Rolfe.  supra. 

[b]  Evldenoe  admissible  under 
aTermeut.^ — (1)  The  allegation  in  the 
complaint,  in  an  action  against  a  car- 
rier for  failure  to  furnish  cars  to  a 
shipper,  that  the  shipper  had  made 
demand  of  the  carrier  for  cars  was 
sutTiclent  to  admit  proof  as  to  the 
agent  on  whom  demand  was  made, 
and  that  he  had  authority  to  furnish 
cars.  St.  Louis,  etc.,  R.  Co,  v. 
Wynne  Hoop,  etc.,  Co.,  81  Ark.  373. 
99  SW  375,  (2)  So  a  complaint,  in 
an  action  against  a  carrier  for  failure 
to  furnish  cars  to  a  shipper,  which 
alleg(>s  that  the  shipper  had  placed 
saw  logs  along  a  carrier's  tracks  for 
shipment  and  had  made  repeated  de- 
mands for  cars,  and  that  by  the  car- 
rier's failure  to  fufnlsh-caFs^tiita^g^ 
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to  fumish  them.'  Where  the  complaint  alleges  the 
character  of  the  goods  offered  for  shipment,  it 
need  not  further  allege  the  character  of  cars  re- 
quired, since  the  carrier  will  be  preaiuned  to  know 
what  kind  is  needed.^  The  complaint  should  show 
that  the  damages  alleged  were  the  proximate  result 
of  the  carrier's  negligence  in  failing  to  furnish  the 
ears*  and  should  state  the  facts  from  which  the 
amount  of  damages  may  be  estimated.'^  Where  the 
answer  denies  the  allegations  of  the  complaint  and 
all^s  that  defendant  entered  into  a  contract  for 
shipment  which  required  notice  of  any  claim  for 
damages,  which  notice  was  not  given,  testimony  of 
a  witness  that  he  on  behalf  of  plaintiff  requested 
ears  and  informed  the  agent  of  the  number  required 
is  competent  under  the  issues.'  Under  a  statute 
providing  that  it  shall  be  the  duty  of  every  com- 
mon carrier  to  receive  and  to  transport  freight 
with  reasonable  dispatch,  the  rale  requiring  a  plead- 
ing in  an  action  for  a  statutory  penalty  to  set  forth 
clearly  and  speciflcaliy  the  grounds  on  which  it  is 
sought  does  not  apply.^ 

SurplOBage.  Where  a  petition  states  a  cause  of 
action  at  common  law  for  damages  for  failure  to 
furnish   cars,   allegations   claiming   a  breach  of 


statutory  duty  which  statutes  have  no  ^plication 
will  be  treated  as  surplusage.^ 

[$72]  2.  Jurisdiction.  Suits  againsf  a  carrier 
for  damages  arisiz^  in  interstate  commerce  for 
failure  to  furnish  ears  nmy  be  prosecuted  either  in 
the  state  or  the  federal  courts,  and  it  makes  no 
difference  whether  the  action  is  treated  as  a  suit 
for  a  breach  of  the  carrier's  common-law  duty  to 
furnish  ears  or  an  action  for  damages  for  the  car- 
rier's unjust  discrimination  in  the  allotment  of 
ears.* 

[$  73]  3.  Limitations.  Under  special  statutory 
provision  in  Arkansas  an  action  for  damages  for  a 
refusal  to  fumieh  a  car  on  demand  is  barred  if 
not  brought  within  one  year  after  the  cause  of 
action  accrued.^*^ 

[$  74}  4.  Evidence."  In  an  action  of  the  char- 
acter under  consideration  the  rules  applicable  in 
civil  actions  generally  in  relation  to  the  burdm  of 
proof,"  admissibility,^'  and  w^gfat  and  snfficieney 
of  evidence'*  are  controlling, 

[$75]  6.  Defenses.  The  fact  that,  after  the  car- 
rier failed  to  furnish  cars  and  damages  had  accrued, 
plaintiff  and  the  carrier  entered  into  a  contract  for 
the  shipment  of  the  freight  did  not  in  any  way 


deteriorated,  states  a  cause  of  actioTi, 
the  allegations  belne  sufTIclent  to 
show  a  tender  for  snlpment  and  a 
demand  for  cars.  St.  Louis,  etc..  R. 
Co.  V.  Wynne  Hoop,  etc.,  Co.,  supra. 

[c]  AveniMBt  bald  IninfltnUnt. — 
A  complaint  which  does  not  allege 
that  plaintiff  applied  for  a  car  to  an 
a^ent  authorized  to  furnish  cars  la 
demurrable,  although  it  allegeB  that 
plaintiff  placed  the  timber  for  ship- 
ment near  the  company's  tracks  at  a 
certain  station,  and  that  he  applied 
to  a  freight  conductor  and  to  the 
company's  agents  at  other  stations 
for  a  car,  St.  Loula,  etc..  R.  Co.  v. 
Lee,  69  Ark.  584,  65  SW  99. 

2.  Richardson  v.  Chicago,  etc.,  R. 
Co.,  61  Wis.  696,  21  NW  49.  And  see 
supra  J  69. 

3.  Pittsburgh,  etc.,  R.  Co.  v.  Wood, 
45  Ind.  A.  1.  84  NE  1009.  88  NE  709; 
Shoptaugh  V.  St.  Liouls,  etc.,  R.  Co., 
147  Mo.  A.  8,  126  SW  762. 

[a]  Applying  this  pilnoipis,  (1)  It 
was  held  in  an  action  against  a  car- 
rier for  failure  to  furnish  shipping 
facilities,  that  a  complaint  alleging 
that  defendant  was  a  common  carrier 
of  grain,  and  that  plaintiffs  tendered 
grain  for  shipment  and  demanded 
"suitable  cars  therefor,  was  not 
open  to  the  objection  that  it  did  not 
allege  the  class  of  cars  demanded. 
Pittsburgh,  etc..  R.  Co.  v.  Wood,  4B 
Ind.  A.  1,  84  NE  1009,  1013,  88  NE 
709.  (2)  "When  the  Itlnd  of  freight 
and  the  destination  were  made  known 
and  demand  made  for  "suitable  cars," 
appellees  had  particularized  the  class 
as  far  as  they  were  lawfully  required 
to."  Pittsburgh,  etc..  R.  Co.  v. 
Wood,  supra. 

4.  See  St.  Louis,  etc..  R.  Co.  v. 
Wynne  Hoon,  etc..  Co.,  81  Ark.  373, 
99  SW  375  ^holding  that  a  complaint. 
In  an  action  against  a  carrier  for 
failure  to  furnish  cars  to  a  shipper 
on  demand,  which  allpges  that  the 
shipper  placed  logs  along  the  car- 
rier's tracks  for  shipment  and  de- 
manded cars  on  which  to  ship  them, 
and  that  the  carrier  neglected  to  fur- 
nish a  sufllcient  number  of  cars,  and 
that  by  reason  thereof  the  logs  de- 
teriorated In  value  from  exposure  to 
the  weather.  In  a  specified  sum.  and 
that  by  the  carrier's  negligent  refusal 
to  furnish  cars  the  shipper  was  dam- 
aged, sufficiently  charges  that  the 
negligence  of  the  carrier  in  failing 
to  furnish  cars  was  the  proximate 
cau8«  of  the  shipper's  Injury,  as 
against  the  objection  that  the  Injury 
was  due  to  the  exposure  of  the  logs 
to  the  weather). 

6.   See  bnoptaugh  v.  St.  Louis,  etc.. 


R.  Co.,  147  Mo.  A.  8,  126  SW  762. 

6.  St.  Louis,  etc.,  R.  Co.  v.  Taylor, 
87  Ark.  331.  112  SW  745. 

7.  Dunlap  v.  Chicago,  etc.,  R.  Co., 
32  S.  D.  681,  144  NW  226. 

8.  Youmans  v.  Georgia  R.  Co.,  142 
Ga.  781.  83  SE  784. 

[a]  Complabit  held  to  rtate  oanie 
of  action  haaed  on  common-law  lia- 
hlUty^A  declaration  in  an  action 
against  a  carrier  for  failure  to  fur- 
nish cars  which  alleged  that  plaintiff 
made  requisition  on  the  carrier  for 
cars  for  transportation  of  the  goods, 
and  that  the  carrier  received  and 
accepted  the  requisition,  and  which 
charged  that  the  loss  claimed  to  have 
been  sustained  by  plaintiff  was  due 
to  the  negligence  of  the  carrier  in 
falling  to  furnish  the  cars  as  re- 
quested stated  a  cause  of  action  In 
tort  and  not  In  contract,  and  a  re- 
covery must  be  predicated  on  the 
liability  of  the  carrier  as  a  common 
carrier  to  furnish  cars.  Til  Giorgio 
Importing,  etc.,  Co.  v.  Pennsylvania 
R.  Co..  104  Md.  693.  65  A  425,  8  LRA 
NS  108. 

9.  Pennavlvania  R.  Co.  v,  Puritan 
Coal  Co..  237  U.  S.  121,  Z5  SCt  484.  59 
L.  ed.  867  [aff  237  Pa.  420,  85  A  42$, 
AnnCa8l914B  37  and  note], 

10.  St.  Louis,  etc.,  R.  Co.  v.  Paul, 
118  Ark.  376.  176  SW  327. 

11.  Bvld»M  In  aotiou  for  xvfual 
to  tnuuport  In  gwunl  see  supra 
!  64. 

IS.  See  Evidence  [16  Cyc  926  et 
aeq]. 

[a]  Mstten  for  plalntUT  to  prove. 

— (1)  In  an  action  to  recover  dam- 
ages for  failure  to  furnish  cars  for 
a  shipment  of  goods,  within  a  reason- 
able time,  the  burden  is  on  plaintiff 
to  show  that  defendant  owned  and 
"Derated  a  railroad  at  that  point. 
Brandom  v.  Atchison,  etc.,  R.  Co.,  134 
Mo.  A.  89,  114  SW  540.  {2)  The  bur- 
den Is  also  on  plaintiff  to  show  the 
items  of  damage.  He  will  not  be 
permitted  to  estimate  the  amount  In 
a  lump  sum,  Mauldin  v.  Seaboard 
Air  Line  R.  Co..  73  S.  C.  9.  E2  677. 

[b]  Kattexa  for  defendant  to 
jnvve,— The  burden  of  showing  that 
It  could  not.  in  tixf  particular  In- 
stance, with  due  diligence  and  with- 
out Jenpardlcfng  Its  othi*r  business, 
have  furnished  cars  at  the  time  or- 
dered and  on  the  notice  given  rests 
on  defendant.  Ayres  v.  Chicago,  etc., 
R.  Co..  71  Wis.  372,  37  NW  432,  6  Am 
SR  226. 

13.  See  Bvtdencc  [16  Cyc  IIIO  et 
seq]. 

fal   Vnuinal  voluna  of  tmtte^ 

(1)  In  an  action  for  failure  to  fur- 


nish cars,  where  the  defense  was 
that  there  was  an  unusual  volume  of 
trafHc,  plaintiff  was  allowed  to  prove 
by  other  shippers  that,  In  the  seasons 
preceding  the  one  in  question,  there 
was  a  car  shortage  on  defendant's 
road.  In  the  district  from  which 
plaintiff  was  shipping.  Cronan  v.  St. 
Louis,  etc..  R.  Co..  149  Mo.  A.  384. 
130  SW  437.  (2)  The  defense  being 
an  extraordinary  demand  for  cars, 
the  court  properly  admitted  testi- 
mony that  others,  who  ordered  cars 
after  plaintiffs,  received  them  before 
plaintiffs  received  theirs,  as  tending 
to  prove  that  failure  to  furnish  cars 
was  not  due  to  a  scarcity  thereof. 
St.  Louis,  etc..  R.  Co.  v.  Keefe.  118 
Ark.  215.  168  SW  131. 

[b]  Damages. — (1)  Where  sheep 
could  not  have  arrived  at  their  des- 
tination in  time  for  the  market  of 
the  day  on  which  the  shipment 
would  have  been  made  had  cars  been 
furnished  within  a  reasonable  time, 
evidence  of  the  state  of  the  market 
on  that  day  was  Irrelevant.  Galves- 
ton, etc..  ft.  Co.  V.  Word.  (Tex.  Civ. 
A.)  124  SW  478.  (2)  Where  defend- 
ant has  notice  of  circumstances 
such  as  will  make  it  liable  for  spe- 
cial damages  for  failure  to  furnish 
cars  for  the  shipment  of  coal  from 
plaintiff's  mine,  evidence  to  the  effect 
of  the  failure  to  furnish  cars  at  the 
mine,  as  to  expense  of  maintenance 
and  as  to  the  cost  of  mining,  is  ad- 
missible in  determining  the  net 
profits  recoverable.  Midland  Valley 
R.  Co.  V.  Hoffman  Coal  Co.,  91  Ark. 
ISO,  120  SW  880. 

14.  See  Ehridence  [IT  Cyc  763  et 
seq]. 

[al    Kaqaast   for  eam^Evldence 

held  sufllcient  to  show  that  a  request 
for  cars  made  to  the  carrier's  freight 
agent  Is  binding  on  the  carrier,  as 
being  within  the  apparent  scope  of 
an  agent's  authority.  Hoffman  Head- 
ing, etc.,  Co.  V.  St.  Louis,  etc.,  R.  Co., 
119  Mo.  A.  495,  94  SW  697. 

[b]  Evidence  held  nfflolent^d) 
To  go  to  the  Jury  on  the  question 
whether  defendant  was  excused  be- 
cause of  an  unusual  rush  of  busi- 
ness. St.  Louis.  etc^R.  Co.  v.  Keefe, 
113  Ark.  216,  168  SW  131;  Dlllender 
V.  St.  Louis,  etc.,  R.  Co.,  149  Mo.  A. 
381.  130  SW  107.  (2)  To  show  neg- 
1  igence  of  defendant  In  falling  to 
furnish  cars.  Baltimore,  etc.,  R.  Co. 
V.  Whitehilt,  104  Md.  295,  64  A  lOlt. 
(8)  To  sustain  a  verdict  for  plain- 
tiff. RIchey,  etc..  Co.  v.  Northern 
Pac.  R.  Co.,  110  Minn.  347,  125  NW 
897:  Cronan  v.  St.  Louis,  etc.,  R.  Co., 
149  Mo.  A.  884,  130  SW  437. 


For  later  eaacs,  dcralopmenti  and  otiangM  In  the  law  see  cumulative  Annotations,  aame  title,  page  and  note  nunibor. 
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affect  plaintiff's  right  to  recover  the  damages  sus- 
tained. It  is  likewise  no  defense  tiiat  plaintiff 
held  the  goods  for  speculative  purposes.'"  In  an 
action  against  a  railroad  for  failure  to  furnish  oars 
to  transport  plaintiff's  logs,  where  plaintiff  did  not 
know  from  the  first  that  he  could  not  ship,  that 
after  discovering  such  fact  be  continued  to  haul 
logs  to  the  station  was  not  a  defense,  but  cause 
only  for  denying  redress  to  the  extent  that  be  in- 
creased his  damage  by  accumulating  logs  after  he 
knew  that  cars  would  not  be  available/'  A  shipper 
of  live  stock  is  not  guilty  of  contributory  negli- 
gence in  simply  having  his  stock  at  the  point  of 
shipment  at  what  is  in  fact  a  reaaonable  time  after 
a  demand  for  cars." 

[{  76}  6.  What  Damages  Becoverable.^^  In 
actions  based  on  a  bn^eh  of  a  carrier's  common- 
law  duty  to  furnish  cars,  it  is  liable  to  the  ship- 
per for  such  actual  damages  as  were  sustained 
because  of  its  failure  or  default  in  delivering  cars 
as  requested.**  Where,  on  failure  of  the  carrier 
to  furnish  cara  within  a  reasonable  time  after  de- 
mand, the  shipper  elects  to  treat  the  carrier's  obli- 
gation to  furnish  cars  as  at  an  end  and  sells  the 
goods,  the  shipper  is  entitled  to  recover  tlie  differ- 
ence between  the  market  value  at  the  destination 
to  which  the  goods  were  to  be  carried  at  the  time 
they  would  have  arrived  if  the  carrier  had  furnished 
ears,  and  their  value  at  the  same  time  at  the  place 
&om  which  they  were  shipped,  less  the  freight.-' 
Where  the  cars  were  to  be  furnished  for  the  trans- 
portation of  cattle,  and  the  carrier  failed  to  fur- 
nish the  cars  within  a  reasonable  time  after  being 
ordered,  it  is  liable  to  the  shipper  for  the  reason- 
able expenses  of  holding  the  cattle  while  waiting 
for  cars,^  such,  for  instance,  as  expenditure  for 
feeding  pasture  and  care  of  the  cattle,  but  he  is 
entitled  to  recover  only  snch  expenses  as  were 
reasonably  necessary.^  Nor  can  he  recover  for  ex- 
penditure for  feed  made  necessary  by  nnprece- 

VI.  DTrriES  IHOIDENT 
[i  79]  A.  Introductory  Statement.  It  is  the 
duty  of  a  common  carrier  to  provide  and  furnish 
all  reasonable  and  necessary  facilities  for  the 
prompt  transportation  of  snch  goods  as  it  holds 
itself  out  to  the  public  as  engaged  in  carrying,  and 

[c]    Svia«iioa    h»m  InraSoiaut^— 

To  show  ownership  of  the  road  at 
the  shippinfT  point.  Brandom  v. 
Atchison,  etc.,  R.  Co.,  134  Mo.  A.  89, 
114  SW  S40. 

15.  St.  Louis,  etc.,  R.  Co.  v.  Tay- 
lor. 87  Ark.  331.  112  SW  746. 

16.  Dobbins  v.  Syracuse,  etc.,  R. 
Co..  167  App.  DIv.  80.  141  NYS  637 
laft  215  N.  Y.  674.  109  NE  79]. 

17.  Shopta.uKh  v.  St.  Louis,  etc., 
R.  Co..  147  Mo.  A.  8,  126  SW  762. 

18.  Galveston,    etc.,    R.    Co.  v. 
Word.  (Tex.  Civ.  A.)  124  SW  478. 

19.  In  Mtloaai 
For  refusal  to  transport  In  general 

see  supra  I  65. 
For  damages  for  unreasonable  delay 
In  furnishing  cars  see  Infra  Si  446, 
4S2. 

ao.  Ark. — St.  Louis,  etc..  R.  Co.  v. 
Wynne  Hoop,  etc.,  Co.,  81  Ark.  373, 
S9  SW  876. 

111. — Fox  V.  Chicago,  etc.,  R.  Co., 
188  111.  A.  11. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Queen  City  Coal  Co..  13  KyL  832. 

Minn. — Rlchey,  etc.,  Co.  v.  North- 
ern Pac.  R.  Co..  110  Minn.  347,  125 
NW  897. 

Miss. — Yazoo,  etc.,  R.  Co.  v.  Fisher, 
102  Miss.  702.  69  S  877. 

Tex. — Southern  Kansas  R.  Co.  v. 
O'Loughlln  Land.  etc..  Co.,  60  Tex. 
Civ.  A.  9\.  127  8W  6SS. 

ai.      St.  Louis  Southwestern  R. 


dented  weathw  which  could  not  reasonably  have 
been  anticipated.'*  Where  the  ears  are  to  be  fur- 
nished for  carrying  coal,  and  the  carrier  fails  to 
furnish  the  cars  within  a  reasonable  time  after 
being  ordered,  the  shipper  may  recover  reasonable 
expenditures  incurred  while  he  was  expecting  the 
cars  to  be  furnished."  The  shipper  may  recover  for 
deterioration  in  the  goods  caused  by  the  delay  in 
furnishing  cars."  The  fact  that  a  shipper  suing 
for  the  failure  of  a  carrier  to  furnish  cars  for  the 
shipment  of  hay  could  have  secured  cars  in  subse- 
quent months,  and  that  the  market  was  as  good  as 
when  cars  were  demanded  and  refused,  did  not 
limit  his  recovery  to  nominal  damages.*^ 

Special  damages  arising  from  a  failure  to  furnish 
cars  are  not  recoverable  in  the  absence  of  notice 
to  the  carrier  of  circumstances  which  would  make 
the  special  damages  the  probable  result  of  the 
failure  to  famish  cars." 

77]  7.  Attorney's  Fees.  A  statute  which 
allows  an  attorney's  fee  to  a  shipper  who  success- 
fully sues  a  railroad  company  for  failure  to  fur- 
nish cars,  while  no  snch  allowance  is  made  in  a 
sueceasftti  action  by  a  railroad  company  in  a  suit 
against  the  shipper  under  such  statute  for  failure 
to  use  cars,  is  unconstitutional  as  constituting  s 
denial  of  the  equal  protection  of  laws." 

78]  E.  Injunction  to  Compel  Carrier  to  Fnr- 
nish  Cars.^  A  mandatory  injunction  may  be 
granted  to  compel  a  carrier  to  fnmish  cars  to  a 
shipper.  The  fact  that  he  may  recover  damages 
for  the  carrier's  refusal  to  famish  cars  constitutes 
no  reason  why  an  injunction  should  not  be 
granted."  By  accepting  the  charter  the  carrier 
assumes  obligations  to  the  public,  and  the  duty  of 
enforcing  these  obligations,  in  the  absence  of  some 
statute  providing  a  different  remedy,  necessarily 
devolves  upon  courts  of  equity.  Their  jurisdiction 
to  grant  relief  of  this  sort  has  been  well  establif^ed 
and  defined." 

TO  TRANSPORTATION 

in  such  quantities  as  might  reasonably  and  ordi- 
narily be  expected  to  be  offered  for  carriage,  and 
to  exercise  such  care  as  is  required  to  protect  the 
goods  from  loss  or  injury  during  transportation." 
This  duty  is  imposed  by  the  common  law  and  is  in 

S7.  St.  Louis  Southwestern  R.  Co. 
V.  Leder,  87  Ark.  298,  802.  112  SW 
744  (where  it  was  said:  "This  theory 
would  require  the  shipper  to  await 
the  turn  of  the  rr.arket  to  find  out 
whether  the  railroad  company  had 
Injured  him  by  failing  to  furnish 
him  cars"). 

88.  HouGton.  etc.,  R.  Co.  v.  Camp- 
bell. 91  Tex.  551,  46  SW  2,  43  LRA 
326  (holding  that  the  shipper  is  enti- 
tled to  recover  for  loss  or  proflts  on 
a.  contract  for  the  s&le  of  goods, 
which  the  carrier's  refusal  to  trans- 
port prevented  him  from  complying 
with,  and  that  it  was  not  necessary 
to  a  recovery  that  the  carrier  had 
knowledge  of  the  existence  of  such 
contract);  Beaumont,  etc.,  R.  Co.  v. 
Moore,  (Tex.  Civ.  A.)  174  SW  844. 

as.  Atchison,  etc..  R.  Co.  v.  Vos- 
burg.  238  U.  S.  66,  35  SCt  675.  69  L. 
ed.  1199,  LRA1916E  953  [rev  89  ICan. 
114.  130  P  667]. 

80.  Xandamiw  or  Injimction  to 
oompsl  tauispoTtatlon  In  general  see 
sur>ra  !  CO. 

31.  Louisville,  etc.,  R.  Co.  v. 
Pitl.slmrg,  etc..  Coal  Co..  Ill  Ky.  960. 
G4  SW  9ri9.  23  KyL  1318,  98  AmSR 
447.  55  LRA  601. 

aa.    Louisville,     etc..     R,     Co,  v. 
PlttshurK.  etc.  Coal  Co..  HI  Kv.  960. 
64  SW  969.  23  KyL  1318,  98  AmSR 
447.  65  LRA  601. 
33.   U.  S.— Hartford  F.  Ins.  Co.  v. 
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Co.  V.  Leder,  87  Ark.  298,  112  SW 
744;  Southern  Kansas  R.  Co.  v. 
O'Loughlln  Land,  etc.,  Co.,  60  Tex. 
Civ.  A.  91,  127  SW  568. 

sa.  Texas,  etc..  R.  Co.  v.  Smith, 
34  Tex.  Civ.  A.  671,  79  SW  614. 

23.  Texas,  etc..  R.  Co.  v.  Powell, 
34  Tex.  Civ.  A.  575,  79  SW  86  (hold- 
ing that  it  was  erroneous  to  charge 
that  the  shipper  could  recover  the 
amount  he  expended). 

34.  Wallace  V.  Pecos,  etc.,  R.  Co., 
50  Tex.  Civ.  A.  296,  110  SW  162  (the 
carrier  being  liable  not  as  Insurer 
but  only  for  negligence). 

as.  Louisville,  etc..  R.  Co.  v. 
Queen  City  Coal  Co..  13  KyL  832. 

as.  St.  Louis,  etc..  R.  Co.  v. 
Wynne  Hoop.  etc..  Co..  81  Ark.  87S. 
99  SW  375  (holding  that  any  delay 
In  the  shipment  which  prevented  the 
manufacture  of  logs  into  hoops  be- 
fore decay  began  directly  contrib- 
uted to  and  was  the  proximate  cause 
of  any  deterioration  In  the  value  of 
the  logs).  And  see  Rlchey.  etc..  Co. 
V.  Northern  Pac.  R.  Co.,  110  Minn. 
347,  125  NW  897  (holding  that  the 
measure  of  damages  for  failure  of  a 
carrier  to  furnish  cars  tf>  a  shinper. 
resulting  in  damage  of  the  goods,  is 
the  dlrterence  In  their  value  at  the 
place  of  shipment  when  offered  for 
transportation  and  their  value  at  the 
same  place  when  shlpplnff  facilities 
were  furnished). 
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no  sense  dependeni  on  statnte,"  although,  as  is 

shown  in  another  section,  the  matter  of  furnishing 
reasonable  facilities  is  at  the  present  day  very 
largely  regulated  by  legislation  on  the  subject  or 
by  rules  fonnulaited  and  promulgated  by  railroad 
commissions  to  'whom  the  power  of  regulation  has 
been  delegated,*"  and  if  a  carrier  can  otherwise 
lawfully  be  required  to  provide  a  service  prescribed 
by  a  railroad  commission,  aneh  obligation  cannot 
be  avoided  merely  because  it  is  attended  with  con- 
siderable expense.*^  The  duty  of  a  carrier  to  fur- 
nish reasonably  adequate  service  is  commensurate 
with  the  powers  and  privileges  conferred  on  the 
carrier,  and  the  just  requirements  of  the  public." 
"Promptness  in  transportation,"  it  is  said,  "is  of 
great  and  increasing  importance,  and  hence  com- 
mon carriers  should  be  required  to  use  every  rea- 
sonable means  and  to  take  every  reasonable  pre- 
caution to  insure  it. ' In  determining  whether 
they  have  fulfilled  their  obligation  in  this  regard, 
their  business  as  a  whole,  the  character  of  the 
service  required,  the  need  of  its  performance,  and 
the  various  rights  of  the  public  and  of  the  carriers 
should  be  considered.^    They  are  expected  to  be 


Chicago,  etc^  R.  Co.,  176  U.  S.  91,  20 
set  33,  44  L.  ed.  84. 

Ark. — Cumbie  v.  St.  Louis,  etc.,  R. 
Co..  106  Ark.  415,  161  8W  240:  Chi- 
cago, etc.,  R.  Co.  v.  King,  104  Ark. 
21fi,  148  SW  1035;  Midland  Valley  R. 
Co.  v.  Hoffman  Coal  Co.,  91  Ark.  180, 
120  SW  S80;  St.  I^ouis,  ete^  R  Co.  v. 
State.  8S  Ark.  311.  107  SW  1180.  122 
AmSR  38;  Misaouri,  ate,  R.  Co.  t. 
Sneed.  86  Ark.  293,  107  SW  1182; 
St  Louis,  etc.,  R.  Co.  v.  State,  84 
Ark.  IGO,  104  SW  1106:  St.  Louis, 
ate.  R.  Co.  V.  Wynne  Hoop,  etc.,  Co., 
81  Ark.  378,  09  ffW  S75  [clt  Cyc]. 

Colo. — Merchants*  Dispatch,  etc., 
Co.  v.  Cornforth,  8  Colo.  280.  2B  AmR 
767. 

Fie. — State  v.  Florida  East  Coast 
R.  Co.,  S8  Fla.  624,  BO  S  425. 

111.— IlUnola  Cent  R.  Co.  v.  Cobb, 
64  111.  128;  Michigan  Cent  R-  Co.  v. 
Chtcago,  etc.,  R.  Co.,  1  III,  A.  399. 

Iowa.' — C.  C.  Taft  Co.  v.  American 
Express  Co.,  133  Iowa  622,  110  NW 
897:  Beard  v.  Illinois  Cent.  R.  Co..  79 
Iowa  518.  44  NW  800.  18  AmSR  381, 
7  LRA  280. 

Ky. — Louisville,  etc.,  R.  Co.  T. 
Queen  City  Coal  Co..  99  Ky.  217.  35 
SW  626.  18  KyL  126;  White  v.  Cin- 
cinnati, etc..  n.  Co.,  89  Ky.  478,  12 
SW  936.  11  KyL  689.  7  LRA  44. 

Me. — Sagrer  v.  Portsmouth,  etc.,  R. 
Co..  31  Me.  228.  50  AmD  659. 

Mich.— Michigan  Cent  R.  Co.  v. 
Burrows,  33  Mich.  6. 

Minn. — Davis  v.  New  York,  etc.,  R, 
Co.,  70  Minn.  37,  72  NW  828. 

Miss. — Yazoo,  etc..  R.  Co.  v.  Blum 
Co.,  88  M1»B.  ISO.  40  S  748,  10  LRA 
NS  432  and  note. 

Mo. — Dawson  v.  Chicago,  etc..  R. 
Co.,  79  Mo.  296 ;  Potts  v.  Wabash, 
etc..  R.  Co..  17  Mo.  A.  394. 

Nebr. — Conn  v.  Chicago,  etc..  R. 
Co.,  88  Nebr.  782.  130  NW  663;  State 
V.  Chicago,  etc.,  R.  Co.,  71  Nebr.  693. 
99  NW  309. 

N.  H. — Baker  v.  Boston,  etc.,  R. 
Co..  74  N.  H.  100,  66  A  386,  124  Am 
SR  987,  12  AnnCae  1072;  Flint  v. 
Boston,  etc..  It  Co.,  78  N.  H.  141,  69 
A  938. 

N.  Y. — Stefnweg  v,  Erie  R.  Co..  43 
N.  Y.  123.  3  AmR  673:  Dobbins  v. 
Syracuse,  etc,  R,  Co.,  lFi7  App.  Dlv. 
80.  141  NYS  637  fafT  215  N.  Y.  674. 
109  NE  791;  Strough  v.  New  York 
Cent.,  etc.  R.  Co..  92  App.  Dlv.  684, 
87  NYS  30  [aff  181  N.  Y.  533  mem, 
73  NE  ins  mem]. 

N.  C, — Branch  v.  Wilmington,  etc., 
R.  Co.,  77  N.  a.  347. 

Oh.— Wel.sh  V.  PittKburg,  etc..  R. 
Co..  10  Oh.  St.  65,  75  AmD  490. 

Pa. — Joynes  v,  Pennsylvania  R, 
r.o..  235  Pa.  232.  83  A  1016,  AnnCas 
1913U  964  and  note. 


S.  C— Mauldln  v.  Seaboard  Aiiv 
Line  R.  Co..  73  S.  C.  9,  62  SE  677. 

Tex. — CroBbyton-SouthplalnB  R. 
Co.  V.  State  R.  Commn..  (Civ.  A.)  169 
SW  1038;  Texas,  etc..  R.  Co.  v.  Les- 
lie, 62  Tex.  Civ.  A.  880,  ISl  SW  824; 
St.  Louis  Southwestern  R.  Co.  v. 
Jackson.  66  Tex.  Civ.  A.  407,  118  SW 
863:  International,  etc.,  R.  Co.  v. 
Welbourne,  (Civ.  A.)  118  SW  780; 
Texas,  etc.,  R.  Co.  v.  Barrow,  (Civ. 
A.)  94  SW  176. 

See  also  Infra  it  80-82.  88-99,  101, 
102.  103-118.  121,  126. 

[a]  An  •xoaUsnt  sommiuT  of  the 
Mznsr^  dntlss  In  this  rejrard  Is 
found  In  Beard  v.  Illinois  Cent.  R. 
Co.,  79  Iowa  618.  620,  44  NW  800.  18 
AmSR  881.  7  LRA  280  (where  it  was 
said;  "He  must  guard  the  goods 
from  destruction  or  Injury  by  the 
elements:  from  the  effects  of  delays; 
indeed,  from  every  source  of  Injury 
which  he  may  avert,  and  which,  in 
the  exercise  of  care  and  ordinary  In- 
telligence, may  be  known  or  antici- 
pated. Unknown  causes,  or  those 
which  are  Inherent  in  the  nature  of 
the  goods,  and  cannot  be,  in  the  ex- 
ercise of  diligence,  averted,  will  not 
render  the  carrier  liable.  The  na- 
ture of  the  goods  must  be  considered 
in  'determining  the  carrier's  duty. 
Some  metals  may  be  transported  In 
open  cars.  Many  articles  of  com- 
merce,   when   transported,   must  be 

Protected  from  rain,  sunshine  and 
eat.  and  must  have  cars  fitted  for 
their  safe  transportation.  Live  ani- 
mals must  have  food  and  water, 
when  the  distance  of  transportation 
demands  it.  Fruit,  and  some  other 
perishable  articles,  must  be  carried 
with  expedition  and  protection  from 
frost.  So  the  carrier  must  attend 
to  the  character  of  the  goods  ha 
transports"). 

[b]  A  oommon  carrier  is  bound 
to  exercise  an  intelligent  ■aparrlslon 
over  the  system  of  carriage  which 
ho  employs.  Wlllock  v.  Pennsyl- 
vania R.  Co.,  166  Pa.  184.  SO  A  948. 
16  AmSR  674,  27  LRA  228;  Trace  v. 
Pennsylvania  R.  Co.,  26  Pa.  Super. 
466. 

xmty  of  oarrier  by  water  as  to  oare 

of  cargo  see  Shipping  [36  Cyc  268]. 

34.  St.  Ijouis  SoutEweKtern  R.  Co. 
V.  State,  85  Ark.  311.  107  SW  1180. 
122  AmSR  33;  Branch  v.  Wilming- 
ton, etc.,  R.  Co.,  77  N.  C.  347. 

35.  Sfie  supra  g  44. 
Se.    Grand  Trunk  R.  Co.  v.  Michi- 
gan R.  Commn..  198  I-'ed.  1009.  1020. 

37.  State  v.  Florida  East  Coast  R. 
Co,.  58  Fla.  524,  50  S  4:15. 

38.  MauUlin  v.  Seaboard  Air  Line 
R.  Co..  73  S.  C.  9,  14.  62  SE  677. 

39.  State  v.   Florida  Bast  Coast 


prepared  with  the  equipment  necessajy  to  handle 
the  average  traffic  oifered  them,  and  also  such  an 
increase  as  would  be  expected  by  managers  of  ex- 
perience, inasmuch  as  the  volume  of  traffic  will 
vary  with  the  seasons  and  general  business  con- 
ditions; and  these  contingencies  ought  to  be  pro- 
vided for  and  the  law  requires  them  to  be.***  It  is 
not  to  be  understood,  however,  that  the  carrier  is 
required  to  provide  facilities  sufficiently  extensive 
for  maximum  freight  output  at  any  time  of  the 
year;"  on  the  contrary  it  is  only  required  to  meet 
a  demand  so  adjusted  as  to  utilize  the  equipment 
with  r^ularity  throughout  the  year.*^  And  where 
the  carrier  has  furnished  itself  with  the  appliances 
necessary  for  the  transportation  of  freight  offered 
it  in  the  usual  course  of  events,  taking  into .  con- 
sideration the  fact  that  at  certain  seasons  more 
cars  are  needed  than  at  others,  it  has  fulfilled  its 
duty.**  As  otherwise  expressed,  it  is  not  required 
to  provide  facilities  to  meet  an  unexpected  and 
unprecedented  rush  of  business,  or  unusual  and 
extraordinary  conting^icies,  w^ch  ordinary  pru- 
dence or  foresight  could  not  anticipate,^*  but  is 
bound  only  to  provide  facilities  for  such  transporta- 

R.  Co.,  68  Fla.  624,  SO  S  425. 

40.  Oliver  v.  (Chicago,  etc.,  R  Co., 
89  Ark.  466,  470,  117  SW  238;  Dawson 
v.  Chicago,  etc.,  R.  Co.,  79  Mo.  296; 
Shoptaugh  V,  St.  Louis,  etc.,  R.  Co., 
147ltfo.  A.  8,  126  SW  752;  Mauldln  v. 
Seaboard  Air  Line  R.  Co.,  78  8.  C.  9, 
14,  62  8EI  677  (where  It  was  said 
that  the  forethought  required  of  the 
managers  of  carriers  'Requires  not 
only  a  study  of  their  own  business, 
but  of  the  industries,  the  develop- 
ment and  the  progress  of  the  coun- 
try whose  carrying  business  they 
undertake"). 

"Except  In  cases  of  extraordinary 
and  unusual  emergencies  which  can- 
not reasonably  be  anticipated  by 
railroad  companies.  It  is  their  duty 
to  equip  themselves  with  sufficient 
cars  to  supply  the  demands  for  ship- 
ments, both  Interstate  and  intra- 
state, and  a  failure  to  furnish  all 
cars  demanded  under  other  circum- 
stances would  not  be  excused."  Oli- 
ver V.  Chicago,  etc.,  R.  Co..  supra. 

41.  See  cases  infra  note  42. 
"It  Is  true  the  defendant  company 

Is  required  to  furnish  sutTlclent  facil- 
ities at  all  times  to  transport  the 
merchandise  of  shippers  along  its 
route;  but  It  occurs  In  the  bitumi- 
nous coal  mining  industry  In  certain 
of  the  winter  months  of  the  year 
that  the  extraordinary  demand  for 
bituminous  coal  Is  far  beyond  the 
car  capacity  of  the  railroad  con?pany 
to  transport,  and  It  is  conceded  that 
the  railroad  company  Is  not  required 
to  keep  a  car  equipment  sutUcfently 
extensive  to  meet  the  maximum  out- 
put at  any  part  of  the  year,  but  that 
it  is  only  required  to  furnish  car 
facilities  to  bituminous  coal  ship- 
pers to  meet  a  demand  adjusted  and 
regulated  to  utilize  the  company's 
car  equipment  with  uniformity  and 
regularity  throughout  the  year." 
Logan  Coal  Co.  v.  Pennsylvania  R. 
Co.,  154  Fed.  497,  602. 

■12.  Montana,  etc.,  R.  Co.  v.  Mor- 
ley.  198  Fed.  991;  Logan  Coal  Co.  v. 
Pennsylvania  R.  Co.,  154  Fed.  497. 
Compare  Illinois  Cent.  R.  Co.  v. 
niver.  etc..  Coal,  etc^  Co.,  150  Ky. 
489.  160  SW  641.  44  LRANS  643,  Ann 
Casl914C  1255  and  note  (where  it 
was  held  that  railroad  companies 
engaged  in  the  coal  carrying  trade 
arc  required  to  have  a  sufncient  sup- 
ply of  cars  to  meet  the  normal  de- 
mands of  that  trade  during  the  pe- 
riods of  the  year  when  the  normal 
den-and  is  heaviest). 

43.  State  v.  Chiraeo.  etc.,  R.  Co., 
71  Nebr.  593.  99  NW  309. 

44.  Ark. — St.  Louis  Southwestern 
R.  Co.  V.  Mitchell.  101  Ark.  289,  142 
SW  168,  37  LRANS  646;  St.  Loula, 


For  l^er  oasss.  davslomBents  and  olisaffes  In  the  law  see  cumulative  Annotations,  same  title,  pag&apd  note  niunber. 
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tion  as  might  reasonably  be  anticipated."  And 
"where  by  reason  of  unusual  pressure  of  business 
the  rolling  stock  of  a  carrier  is  inadequate  for  the 
tranBportation  of  freight,  the  comply  may  decline 
to  receive  it  without  incurring  liability.*'  Nor  is 
the  carrier  required  to  furnish  facilities  to  shippers 
other  than  at  the  places  where  th^y  are  customarily 
to  be  found.^^  Under  a  statute  which  requires  a 
carrier  to  make  reasonable  provision  for  the  trans- 
portation of  ooal  it  ma^  be  compelled  by  mandamus 
to  construct  a  sidetrack  and  switch  where  necea- 

80]  B.  Duty  to  Fxtmish  Snitablo  Fadlitiea 
for  Receiving  and  DeliT«±ig  Gtooda — 1.  Inanimate 
Freight.  Adequate  frei^t  houses  or  depots  for  re- 
ceiving freight  for  shipment  or  for  holding  it  for 
delivery  must  be  provided  by  the  carrier.*' 

81]  2.  Live  Stock  Pens  ajid  Tarda— a.  State- 
ment of  Bule.  The  duty  of  the  carrier  begins  when 
live  stock  is  delivered  into  its  pens."  It  is  the 
duty  of  a  carrier  of  live  stock,  as  an  incident  to 
the  business  transporting  such  stock,  to  furnish 
suitable  pens  and  yards  for  receiving  and  delivering 
the  stoc^  and  it  will  be  liable  for  loss  or  injury  re- 


3g  from  the  defective  condition  of  such  appli- 
5."^  The  same  rule  applies  to  pens  as  to  cars."* 


sultinE 

ances."^  The  same  rule  applies  to  'pens 
The  duty  is  CHie  imposed  by  taw  and  it  is  in  no 
way  dependent  on  any  express  promise  made  by  the 
carrier  to  the  shipper.**  The  duty  of  a  carrier  of 
live  stock,  it  is  said,  cannot  be  efiBciently  dis- 
charged without  the  aid  of  pens  or  yards  in  which 
the  live  stock  offered  for  shipment  can  be  received 
and  handled,  with  safety  and  without  inconveni- 
ence to  the  public,  before  being  loaded  in  the  cars 
in  which  they  are  to  be  transported;^  and  such 
duty  is  strictly  analogous  to  the  duty  of  the  car- 
rier to  construct  and  to  maintain  a  secure  depot 
for  inanimate  freight."  This  duty  extends  to  the 
provision  of  safe  yards  and  pens  both  at  the  point 
of  shipment  and  at  the  point  of  destination,  and 
it  is  also  the  duty  of  the  carrier  to  keep  its  yards 
in  a  reasonably  safe  condition,  not  only  for  the 
stock  placed  in  the  yards,  but  also  for  the  per- 
sons who  accompany  the  stock  as  caretakers,  and 
who,  in  the  performance  of  their  duties  as  such, 
may  find  it  necessary  to  go  into  or  througb  the 
yards." 


etc.,  R.  Co.  V.  Wynne  Hoop,  etc.,  Co., 
SI  Ark.  373,  Mi.  99  SW  375  [cit 
Cyc];  St.  Lrf>ul8  Southwestern  R.  Co. 
V.  Clay  County  Gin  Co.,  77  Ark.  867, 
368,  92  8Vr  531  tcit  Cyc]. 

Fla. — Seaboard  Air  Line  R.  Co.  v. 
Rents.  60  Fla.  429,  64  S  13. 

Ga. — Southern  R.  Co.  v.  Atlanta 
Sand,  etc..  Co.,  135  Ga.  36,  68  SSt  807. 

111. — Galena,  etc.,  R.  Co.  v.  Rae.  18 
III.  488,  68  AmD  674. 

Ky. — Illinois  Cent.  R.  Co.  v.  River, 
etc..  Coal,  etc.,  Co.,  150  Ky.  489,  493, 
i;;0  SW  641,  44  LRANS  643  and  note, 
AnnCasl914C  1255  and  note  [cIt 
Cyc];  Louisville,  etc.,  H.  Co.  v. 
Queen  City  Coal  Co.,  99  Ky.  217.  35 
SW  626.  18  KyL  126;  Newport  News, 
etc..  R.  Co.  V.  Reed,  10  KyL  1020. 

Mass. — Thayer  v,  Burchard,  99 
Mass.  608. 

Mich. — Mtchiean  Cent.  R,  Co,  v. 
Burrows,  33  Mich.  6  (the  Chicago 
fire). 

Mo. — Dawson  v.  Chicago,  etc.,  R. 
Co..  79  Mo.  296;  Shoptaugh  v.  St. 
Loula  R.  Co..  147  Mo.  A.  8,  126  SW 
752. 

Nebr, — State  v.  Chicago,  etc.,  R. 
Co..  71  Nebr.  693,  99  NVT  309  (hold- 
ing that  the  carrier  is  not  required 
to  provide  for  such  a  rush  of  traffic 
as  may  occur  In  any  given  locality 
only  temporarily  or  at  long  Intervals 
of  time). 

N-  Y. — Wlbert  v.  New  Tork,  etc., 
R.  Co..  19  Barb.  86  [aff  12  N.  Y.  245], 

S.  C. — Maul  din  v.  Seaboard  Air 
I-ine  R.  Co.,  73  S.  C.  9,  14,  62  SB*677 
[cit  Cyc] 

See  also  supra  SS  56,  67. 

4S.    See  cases  supra  note  44. 

4e.  Faulkner  v.  South  Pac.  R.  Co., 
51  Mo.  311;  Tucker  v.  Pacific  R.  Co., 
60  Mo.  385. 

47.  Yasoo.  etc.,  R,  Co.  v.  Craw- 
ford. 107  MISE.  355,  65  S  462.  LRA 
1915C  250  (holding  that  a  railroad 
company  Is  not  bound  as  a  common 
carrier  to  furnish  facilities  for  the 
loading  of  logs  at  points  between  its 
regular  stations). 

48.  State  v.  White  Oak  R.  Co.,  65 
W.  Va.  15,  64  SE  630,  28  LRANS 
1013  (holding  further  that  provi- 
sions, which  a  carrier  had  deter- 
mined t>efore  the  issuance  of  an  al- 
ternative writ  to  compel  It  to  make 
reasonable  provision  for  the  trans- 

Krtatlon  of  coal  were  proper,  will 
presumed  such  as  may  be  re- 
quired of  the  carrier,  at  least  until 
a  different  showing  is  made). 

[a]  Wliat  Im  a  naaonabls  provision 
by  a  carrier  for  the  transportation  of 
coal  depends  on  the  facts  of  each 
case.  SUte  v.  White  Oak  R.  Co..  65 
W.  Va.  IE,  64  SB  «S0,  28  LRANS 
1013. 

tt.  111.— Illinois  cent  R.  Co.  v. 


Cobb,  64  111.  128. 

Minn. — Zakrzewskl  v.  Great  North- 
ern R.  Co.,  126  Minn.  125,  146  NW 

801. 

Mo. — Ijackland  v.  Chicago,  etc.,  R. 
Co.,  101  Mo.  A.  420,  74  SW  605. 

Nebr. — State  v.  Republican  Valley 
R.  Co..  17  Nebr.  647,  24  NW  329.  52 
AmR  424. 

N.  H. — Flint  V.  Boston,  etc.,  R.  Co., 
73  N.  H.  141.  69  A  938. 

Pa. — Joynes  v.  Pennsylvania  R. 
Co..  235  Pa.  232,  83  A  1016,  AnnCas 
1913D  964. 

BO.  Covington  Stock-Yards  Co.  v. 
Keith,  139  if!  S.  128.  11  SCt  461,  35 
L.  ed.  914;  Hardesty  v.  Atchison, 
etc.,  R.  Co.,  (Mo.  A.)  179  SW  725. 

SI.  U.  S. — Covington  Stock-Yards 
Co.  v.  Kefth.  139  U.  S.  128,  11  SCt 
461,  35  L.  ed.  73. 

Ala. — St.  Louis,  etc..  R.  Co.  v.  Cav- 
ender,  170  Ala.  601.  54  S  54. 

Ga. — East  Tennessee,  etc..  R.  Co. 
v.  Herrman,  92  Ga,  384.  17  SE  Z44. 

Iowa. — Chapln  v.  Chicago,  etc.,  R. 
Co..  79  Iowa  582,  44  NW  820. 

Kan. — Ward  v.  Chicago,  etc.,  R. 
Co.,  87  Kan.  824,  126  P  1083;  St. 
Louis,  etc.,  R.  Co.  V.  Beeta,  75  Kan. 
295,  89  P  683,  10  LRANS  571  and 
note;  Atchison,  etc.,  R.  Co,  v.  Allen, 
75  Kan.  190,  88  P  966,  10  LRAXS 
ri76;  Kansas  Pac.  R.  Co,  v.  Reimolds, 
8  Kan.  G23. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Thompson.  144  Ky.  765,  139  SW  939; 
Owen  V.  Louisville,  etc..  R.  Co.,  87 
Ky.  626,  9  SW  698,  10  KyL  554. 

Minn. — Zakrzewskl  v.  Great  North- 
ern R.  Co.,  125  Minn.  125,  145  NW 
801;  Armstrong  v.  Chicago,  etc.,  R. 
Co..  46  Minn.  85,  47  NW  459. 

Mo. — Hardeaty  v.  Atchison,  etc.,  R. 
Co..  (A.)  179  SW  725;  Hum- 
phreys v.  St.  Louis,  etc.,  R.  Co.,  191 
Mo.  A.  710.  178  SW  233;  Reading  v. 
Chicago,  etc..  R.  Co..  165  Mo.  A.  123, 
145  SW  1166:  Tracy  v.  Chfeago,  etc.. 
R.  Co.,  80  Mo.  A.  389;  Klncald  V. 
Kansas  City,  etc.,  R.  Co.,  62  Mo.  A. 
365;  Paddock  v.  Missouri  Pac.  R.  Co., 
60  Mo,  A.  328;  Cooke  v.  Kansas  City, 
etc-.  R.  Co..  57  Mo,  A.  471;  HcCul- 
lough  V.  Wabash  Western  R.  Co.,  34 
Mo.  A,  23;  Mason  v.  Missouri  Pac. 
R.  Co..  26  Mo.  A.  473. 

Mont. — Wahle  v.  Great  Northern 
R.  Co..  41  Mont.  326,  109  P  713. 

N.  H. — Flint  V.  Boston,  etc.,  R.  Co.. 
73  N.  H.  141,  69  A  938. 

N.  J, — Feinberg  v.  Delaware,  etc., 
R,  Co..  52  N.  J.  U  461.  20  A  33. 

S.  D,— I>rake  v.  Great  Northern  R. 
Co.,  24  S.  D.  19,  123  NW  82. 

Tex. — Texas,  etc.,  R.  Co.  v.  Big- 
ham,  9Q  Tex,  223,  38  SW  162:  Inter- 
national, etc.,  R.  Co.  V.  McRae.  82 
Tex.  614.  18  SW  872.  27  AmSR  926; 
Gulf,  etc.,  R.  Co.  V.  Trawlck,  80  Tex. 


270,  15  SW  586,  18  SW  948;  Texaii, 
etc.,  R-  Co.  V.  Henson.  E6  Tex.  Civ, 
A.  468,  121  SW  1127  (holding  that 
the  crowded  condition  of  the  stock- 
yards at  Its  terminus  will  not  re- 
lieve it  from  liability  for  damages 
from  negligence  In  handling  a  ship- 
ment of  cattle);  International,  etc.. 
R.  Co.  V.  McCullough,  (Civ.  A.)  118 
SW  558  (especially  where  a  delay  Is 
caused  by  its  failure  to  make  con- 
nections); Texas,  etc.,  R.  Co.  v.  Sla- 
ter, <Clv.  A.)  102  SW  156;  Texas, 
etc..  R.  Co.  v.  Byers,  (Civ.  A.)  84  SW 
1087;  Houston,  etc.,  R.  Co.  fr.  Tram- 
mel. 28  Tex.  Civ.  A.  312.  68  SW  716; 
Gulf.  etc..  R.  Co.  v.  Porter,  (Civ.  A.) 
61  SW  343;  Texas,  etc.,  R.  Co.  v. 
Fambrough,  (Civ.  A.)  55  SW  188; 
Galveston,  etc.,  R.  Co.  v.  Jackson. 
(Civ.  A.)  37  SW  255;  Missouri,  etc, 
R.  Co.  V.  Woods,  (Civ.  A.)  31  SW  237. 

Wash. — Buck  v.  Oregon  R.,  etc., 
Co..  53  Wash.  113,  101  P  491. 

(a]  The  oompaay  will  bs  liable 
for  loss  by  sliTinkage  resulting  from 
failure  to  provide  aufflcient  stock 
pens  for  loading  the  animals  within 
a  reasonable  time  after  they  are  re- 
ceived for  shipment.  Missouri,  etc., 
R.  Co.  V.  Woods,  (Tax.  Civ.  A.)  81 
SW  237. 

62.  Pruitt  V.  Hannibal,  etc.,  R. 
Co.,  62  Mo.  527;  Lackland  v.  Chicago, 
etc.,  R.  Co..  101  Mo.  A.  420.  74  SW 
B05.    Sea  also  Infra  j  94  et  seq. 

B3.  Gulf,  etc.,  R.  Co.  v.  Trawlck, 
80  Tex,  270,  15  SW  568.  18  SW  948. 

64.  Covington  Stock-Yards  Co.  v. 
Keith,  139  U.  S.  128,  11  SCt  461,  35 
I*,  ed.  73;  Flint  v.  Boston,  etc.,  R. 
Co..  73  N.  H.  141.  59  A  938. 

B6>  Lackland  v.  Chicago,  etc.,  R. 
Co..  101  Mo.  A.  420,  74  SW  506;  Flint 
V.  Boston,  etc.,  R.  Co.,  73  N.  H.  141, 
59  A  938.    See  also  supra  !  80. 

[a]  In  other  words,  shipping 
yards  have  "the  same  relation  to  the 
transportation  of  live  stock  that  the 
defendants'  freight  houses  have  to 
the  transportation  of  ordinary  mer- 
chandise.'' Flint  V.  Boston,  ate,  R. 
Co..  73  N.  H.  141.  59  A  938. 

66.  Covington  Stock-Yards  Co.  v. 
Keith.  139  U.  8.  128.  11  SCt  461.  35 
L.  ed.  78:  Norfolk,  etc..  R.  Co.  v. 
Harman.  91  Va.  601.  22  SE  490.  60 
AmSR  865.  44  LRA  289;  Reynolds  v. 
Great  Northern  R.  Co..  40  Wash.  163, 
82  P  161,  111  AmSR  883. 

67.  Atchison,  etc..  R.  Co.  v.  Allen, 
76  Kan.  190.  193,  88  P  966,  10  LRA 
NS  576  (where  the  court  said;  "Care- 
takers who  follow  cattle  which  have 
been  unloaded  Into  the  yards  to  b« 
fed.  watered  and  rested  are  not  to 
be  regarded  as  mere  volunteers  or  as 
trespassers.  Although  the  yards  ore 
owned  by  the  comiiany,  and  Its 
agents  and  manoMirB  are  charged 
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[4  82]  b.  Application,  Extmt,  axid  Limits  of 
RiUe.  Facilities  for  caring  for  animals  a  reason- 
aide  time  prior  to  shipment.  A  carrier  which  has 
provided  at  a  station  the  yard  facilities  for  the 
loading  and  unloading  of  shipments  must  use  rea- 
sonable care  to  keep  its  facilities  in  such  condition 
and  so  equipped  that  animals  awaiting  shipment 
may  receive  proper  care  and  attention  during  a 
reasonable  time  prior  to  loading.'^ 

Ftopeo:  racks,  mangers,  and  troughs  for  feeding 
and  watering  are  necessary  equipments  in  stock 
pens.'"  But  in  the  absence  of  statutory  provisions, 
a  railroad  company  is  not  required  to  furnish  feed 
or  water  to  live  stock  in  its  pens  awaiting  ship- 
ment, unless  the  company  has  accepted  the  care 
and  control  thereof.** 

The  pens  should  be  kept  reasonablr  clew  and 
dry.  Animals  should  not  be  compelled  to  stand  or 
Pie  in  mud." 

Infected  pens.  So  the  carrier  will  be  liable  for 
loss  or  injury  caused  by  unloading  live  stoek  into 
infected  pens  from  which  the  stock  contract  dis- 
ease," if  the  infected  condition  existed  and  the  car- 
rier knew  or  had  notice  of  it  before  the  stock  were 


received,  and  it  makes  no  difference  as  respects 
the  carrier's  liability  that  putting  the  stock  in  the 
infected  pen  was  the  only  means  whii^  the  car- 
rier had  of  avoiding  a  violation  of  the  Twenty- 
Eight-Hour  Law.**  And  the  fact  that  they  were  un- 
loaded in  violation  of  the  regulations  of  the  United 
States  department  of  agriculture  will  not  defeat  a 
recovery.  It  is  also  immaterial  that  the  loss  did 
not  occur  until  after  delivery.*" 

Pens  containing  noxious  subsbmcee.  If  the  car- 
rier permits  salt  water  to  stand  in  pens  accessible 
to  lambs  offered  for  shipmrait,  it  is  guilty  of  n^li- 
gence  and  liable  for  loss  occasioned  thereby." 

Defective  chutes.  The  carrier  is  liable  for  in- 
juries to  animals  resulting  from  defective  chutes 
leading  from  the  pens." 

Sufficiency  of  pens  to  prevent  escape  of  Mim^lp, 
The  duty  under  consideration  carries  with  it  the 
obligation  to  construct  and  maintain  the  pens  in 
such  a  state  of  efficiency  as  is  reasonably  calcu- 
lated to  prevent  animals  escaping  therefrom,  and  a 
failure  to  fulfill  its  duty  in  this  regard  will  render 
the  carrier  liable  for  loss  or  injury  sustained  tiiere- 
by." 


with  the  duty  of  feeding,  watering 
and  caring  for  the  cattle  while  fn 
the  yards,  the  accompanying  owners 
or  caretakers  have  a  rl^nt  to  follow 
and  inspect  the  cattle  and  see  that 
they  are  receiving  proper  care.  [The 
caretaker]  was      at  least 

entitled  to  the  protection  and  care 
due  to  a  customer  or  patron  of  a 
business  establishment"). 

C8.  Zakrzewski  v.  Great  Northern 
R.  Co.,  131  Minn.  176,  164  NW  966; 
Zakrzewakt  v.  Oreat  Northern  R.  Co., 
125  Minn.  125.  145  NW  801;  and  cases 
Infra  this  section  notes  S9-80. 

68.  Zakrzewski  v.  Great  Northern 
R.  Co.,  126  Minn.  125,  146  NW  801; 
Bell  V.  Chicago,  etc..  R.  Co.,  (Mo.  A.> 
171  8W  41.  See  also  Lackland  v. 
Chicago,  etc..  R.  Co.,  101  Mo.  A.  420, 
74  SW  505  (holding  that,  where  pens 
are  without  shade,  shelter,  or  water 
and  contain  an  embankment  shuttlcg 
off  the  breeze,  it  Is  at  least  a  ques- 
tion for  the  jury  to  find  whether 
such  pens  are  suitable  for  fat  hogs 
duriuK  the  summer  months).  Contra 
San  Antonio,  etc.,  R.  Co.  v.  Broad- 
Davla  Cattle  Co.,  (Tex.  Civ.  A.)  140 
SW  514  (holding  that  Rev.  St.  [1851] 
art  4519,  requiring  a  railroad  com- 

fiany  to  erect  suitable  buildings  or 
nclosures  to  protect  freight  of  every 
description,  does  not  impose  on  a 
carrier  the  duty  of  equipping  its 
cattle  pens  with  facilities  for  water- 
ing stock  preparatory  to  loading). 

Ta]  Thus,  (1)  where  an  animal  is 
Injured  in  the  racks  of  a  pen  pro- 
vided by  the  carrier,  through  Its 
negligence  in  making  the  racks  so 
low  that  the  animal  could  get  Into 
them  by  its  own  voluntary  action, 
the  carrier  Is  liable  for  the  Injury 
sustained.  Gulf,  etc.,  R.  Co,  v.  Dun- 
man,  (Tex.  Civ.  A.)  81  SW  789.  (2) 
Where  hogs  died  because  they  could 
not  be  watered  at  the  pens  where 
they  were  delivered  by  the  carrier,  it 
will  be  liable  for  the  resulting  dam- 
ages. Bell  V.  Chicago,  etc.,  R.  Co.. 
(Mo.  A.)  171  SW  41. 

[b]  Covered  pens. — Rev.  St.  (189G) 
art  4519  provides  that  a  railroad 
must  erect  at  every  station  buildings 
or  incloaures  to  protect  merchandise 
and  freight  of  every  description  from 
damage  by  exposure  to  the  weather, 
stock,  or  otherwise.  In  an  action 
against  a  railroad  by  a  shipper  of 
cattle,  the  court  Instructed  that 
•very  railroad  Is  required  to  erect  at 
every  station  suitable  pens  and  In- 
closurea  to  protect  such  cattle  as 
may  be  delivered  from  exposure  to 
the  weather,  stock,  or  otherwise.  It 
was  held  that  the  Instruction  was 
«rroneou8,  since,  even  if  the  statute 
requires  railroads  to  keep  pens  for 


cattle,  the  Instruction  would  have 
warranted  the  Jury  in  believing  that 
It  was  the  duty  of  the  railroad  to 
provide  covered  pens,  If  not  warm 
stalls.  Ft.  Worth,  etc.,  R.  Co.  v. 
Cage  Cattle  Co.,  (Tex.  Civ.  A.)  95 
SW  705. 

60.  Zakrzewski  v.  Great  Northern 
R.  Co..  125  Minn.  126,  145  NW  801. 

SI.  Zakrzewski  v.  Great  Northern 
R.  Co..  126  Minn.  126.  145  NW  801. 

ea.  Nashville,  etc..  R.  Co.  v.  Far- 
rell,  (Ala.  A.)  70  S  986;  Baltimore, 
etc.,  R,  Co.  V.  Dever,  112  Md.  296.  75 
A  362.  26  LRANS  712,  21  AnnCas 
169;  Larlmore  v.  Chicago,  etc,  R.  Co., 
66  Mo.  A.  167;  International,  etc.,  R. 
Co.  v.  McCullough,  (Tex.  Civ.  A.)  118 
SW  658. 

[al    Bisk  not  Mutmed  bv  shipper. 

— where  plaintiff  shipped  certain 
hogs  over  defendant's  railroad  to  a 
fine  stock  show,  he  did  not  assume 
the  risk  of  the  exposure  of  the  hogs 
to  cholera  In  an  infected  zone  where- 
in he  knew  cholera  to  exist,  where 
there  was  no  necessity  for  diverting 
the  car  containing  the  hogs  into  such 
Infected  zone.  Council  v.  St.  Louis, 
etc.,  R.  Co..  123  Mo.  A.  432,  100  SW 
57. 

63.  Nashville,  etc.,  R.  Co.  v.  Far- 
rell,  (Ala.  A.)  70  S  986. 

[a]  KoUoe  held  snfOdsut. — Where 
the  shippers  of  live  stock  from  a 
point  in  Kentucky  Informed  the 
agent  of  a  connecting  carrier  at  a 
point  in  Tennessee,  on  the  day  be- 
fore the  Initial  carrier  delivered  the 
shipment  to  the  connecting  carrier, 
that  such  connecting  carrier's  stock- 
yard at  Nashville  was  infected,  the 
information  was  sufficient  to  put  the 
connecting  carrier  on  Inquiry  as  to 
the  condition  of  its  yard,  rendering 
It  negligence  on  Its  part  to  unload 
the  shipment  in  such  yard  for  feed- 
ing and  watering,  as  required  by  the 
federal  statute,  without  investiga- 
tion. Nashville,  etc..  R.  Co.  v.  Par- 
rell.  (Ala.  A.)  70  S  986. 

64.  International,  etc.,  R.  Co,  v. 
McCullough,  (Tex.  Clv.  A.)  118  SW 
558. 

65.  Baltimore,  etc.,  R.  Co.  v.  Do- 
ver, 112  Md.  290,  75  A  352,  26  LRANS 
712.  21  AnnCas  169. 

66.  Norfolk,  etc.,  R.  Co.  v.  Har- 
mnn,  91  Va.  601.  22  SB  490.  60  AmSR 
855.  44  LRA  289  and  note. 

67.  Louisville,  etc.,  R.  Co.  v. 
Hedger.  72  Ky.  645,  15  AmR  740. 

68.  Missouri,  etc..  R.  Co.  v.  Byrne, 
3  Ind.  T.  740.  49  SW  41;  St.  Louis, 
etc..  R.  Co.  v.  Beets,  75  Kan.  295,  89 
P  683,  10  LRANS  571  and  note; 
Mason  v.  Missouri  Pac.  R.  Co..  26 
Mo.  A.  47S;  Texas,  etc.,  R.  Co.  v. 


Blgham,  90  Tex.  228,  88  SW  ICS; 
Missouri,  etc.,  R.  Co.  v.  Rogera. 
(Tex.  Clv.  A.)  141  SW  1011. 

[a]  DefeotlTs  fastsninffs^d) 

Escape  of  cattle  is  a  consequence 
which  might  have  been  anticipated 
by  the  company  as  the  probable  re- 
sult of  defective  fastenings  of  stock 
pens,  and  recovery  for  damage  to 
the  cattle  resulting  therefrom  may 
be  had.  Texas,  etc..  R.  Co.  v.  Blg- 
ham, 90  Tex.  223.  38  SW  162.  (2)  It 
has  been  held,  however,  that  If,  by 
reason  of  a  defective  gate  of  which 
the  shipper  has  knowledge,  cattle 
escape  from  the  pen  and  are  lost, 
the  failure  of  the  shipper  to  notify 
the  carrier  of  the  defect  In  the  pen 
win  bar  a  recovery,  as  the  loss  will 
be  Imputed  to  the  negligence  of  the 
shipper.  St.  Louis,  etc^  R.  Co.  v. 
Law,  68  Ark.  218,  67  SW  268. 

[b]  Botteu  pMta^Where  a  ship- 
per of  live  stock  arranges  with  the 
station  agent  to  ship  two  carloads 
of  caltle,  and  afterward  places  the 
cattle  In  the  company's  stockyard 
for  shipment,  and  one  entire  side  of 
the  pen  falls  down  because  the  posts 
are  rotted  off,  and  the  cattle  escape, 
the  company  Is  liable  for  the  result- 
ing Injuries.  St.  Louis,  etc..  R  Co. 
V.  Beets,  76  Kan,  S96,  89  P  688.  10 
LRANS  E71.  To  same  effect  Mason 
V.  Missouri  Pac.  R.  Co.,  26  Mo.  A. 
478. 

[c]  Bogs  roottng  out  of  pans, — 

It  Is  the  duty  of  a  railroad  which 
tra'hsports  bogs  to  provide  stock  pens 
reasonably  calculated  to  prevent 
their  escape,  and,  while  a  carrier  of 
live  stock  Is  not  liable  for  Injuries 
caused  by  the  Inherent  vice  of  the 
animals,  the  railroad  Is  liable  for  an 
escape  of  hogs  which  rooted  out  of 
pens  not  reasonably  calculated  to 
hold  them.  Missouri,  etc.,  R.  Co.  v. 
Rogers.  (Tex.  Clv.  A.)  141  SW  1011. 
1013  (where  Jenkins.  J.,  In  his  opinion 
said:  "It  does  not  follow  that,  be- 
cause of  the  natural  propensity  of 
hogs  to  root,  appellants  would  not  be 
responsible  for  their  rooting  out  of 
the  pens.  Such  propensities  must  be 
presumed  to  have  been  known  to  the 
appellant,  for  which  reason  it  was 
the  duty  of  appellant,  in  the  exercise 
of  ordinary  care,  to  provide  pens 
reasonably  calculated  to  hold  the 
hogs,  notwithstanding  such  propen- 
sities"). 

[d]  If  the  animals  are  unloaded 
•n  routSi  and  escape  from  the  pen 
in  which  they  are  placed,  and  are 
damaged  while  at  large,  the  carrier 
Is  liable  as  Insurer  for  such  damage. 
Texas,  etc.,  R.  Co.  v.  Turner,  (Tex. 
Clv.  A.)  37  SW  648. 


For  later  OMMit  derelopomta  and  elumffes  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  nymber. 
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Guarding  agunst  danger  from  dogs  or  wild  ani- 
mals. If  axuTounding  conditions  are  such  that 
injury  to  the  stoek  confined  in  pens,  from  dogs  or 
wild  animals,  might  be  expected,  the  carrier  is 
bound  to  make  reasonable  provisions  for  their 
safety." 

Carrier's  or  shipper's  knowledge  of  defects.  As 

affecting-  the  liability  of  a  carrier  tor  injuries  to 
live  stock  due  to  defective  pens,  it  is  of  no  import 
tance  tbat  the  carrier  had  received  no  notice  that 
the  pens  were  insnfiBeient.'"  And,  on  the  other 
hand,  mere  knowledge  on  the  part  of  the  shipper 
that  the  pais  are  defeetive  will  not  relieve  the  ear^ 
rier  of  liability."  The  carrier  cannot  absolve  itself 
from  liability  by  diowing  that  its  pens  were  so 
badly  k^t  or  constructed  as  to  make  it  contribu- 
tory negligence  on  the  pari  of  the  dipper  to  use 
them."  It  has  been  held,  however,  that  if  the 
shipper  himself  undertakes  to  pm  his  «iimals  and 
fastens  the  gate  so  insecurely  that  the  cattle 
escape,  the  carrier  is  not  liable  for  loss  or  injury 
sustained  thereby." 

Contract  imposing  duty  of  inspection  on  shipper." 
It  has  been  held  that  the  duty  of  inspecting  in- 
closures  belonging  to  a  common  carrier  rests  on  the 
carrier.  It  cannot  be  imposed  on  the  shipper  by 
contract,  and  any  provision  to  that  effect  in  a  con- 
tract of  shipment  is  void.'° 

Pens  used  jointiy  with  connecting  carrier.  The 
mte  requiring  the  carrier  to  maintain  suitable  pens 
applies  with  fall  force  and  effect  to  pens  which  are 
maintained  and  used  jointly  with  another  connect- 
ing carrier.'* 

Loss  occurring  on  line  of  another  carrier.  Wliere 
the  carrier  fails  to  provide  safe  and  suitable  pens, 
it  is  liable  for  loss  or  injury  caused  thereby,  al- 


though the  loss  or  injury  occurs  on  the  line  of  an- 
other carrier.^' 

Limitations  of  rule.  Nevertheless  a  carrier,  in 
providing  pens,  is  only  required  to  have  such  a 
number  of  pens  as,  aocordug  to  the  business  of 
the  carrier,  is  sufficient  for  the  ordinary  and  usual 
volume  of  business,  and  the  business  of  other  car- 
riers there  is  immateriid."  And  fiurthermore,  the 
oarrier  is  not  made  an  absolute  insurer  of  live 
stoek  in  Ixansit,  but  its  duty  is  fully  performed  \xy 
providing  pens  properly  equipped."  The  true  test, 
it  is  sua,  is  whether,  under  all  the  circumstances, 
the  pens  were  such  as  a  peraon  of  ordinary  pru- 
dence would  have  provided."* 

H  83]  0.  Duty  to  F(^ow  Shipping  Dirediims— 
1.  OL  General.  Where  goods  are  tendered  to  a  car- 
rier for  tranq)ortation  with  speinfic  shipping  direc- 
tions from  the  consignor,  to  which  it  assents,  it 
assumes  the  obligation  to  follow  such  directions 
and  is  liable  for  loss  or  injury  resulting  from  its 
failure  to  do  so,  and  this  is  so  whether  there  is 
or  is  not  an  express  contract  to  follow  such  direc- 
tions evidenced  by  bill  of  lading  or  otherwise.*^  For 
where,  previously  to  the  delivery  of  goods,  direc- 
tions are  given  to  the  carrier  to  deal  with  the  goods 
when  delivered  in  a  particular  manner,  to  which  it 
assets,  and  afterward  the  goods  are  delivered  to 
it  accordingly,  the  duty  arises  on  its  part,  on  re- 
ceipt of  the  goods,  to  deal  with  them  according  to 
the  directions  previously  given  and  assented  to,  and 
the  law  infers  an  implied  promise  from  him  to  per- 
form such  duty.*'  This  principle  as  will  be  shown 
in  a  subsequent  section  finds  its  most  frequent 
application  in  the  case  of  routing  directions,^  but 
of  course  is  not  confined  thereto.  Thus  under  the 
circumstances  mentioned,  the  carrier  is  bound  to 


es.  Beckman  v.  Southern  Pac.  Co., 
39  Utah  472.  118  P  118. 

TO.  Texaa,  etc.,  R.  Co.  v.  Slator, 
(Tex.  Civ.  A.)  102  SW  166. 

71.  Paddock  v.  Missouri  Pac.  R. 
Co..  60  Mo.  A.  328;  Maaon  v.  Mlsaourl 
Pac.  R.  Co.,  26  Mo.  A.  473;  Gulf,  etc.. 
R.  Co.  V.  Trawlck,  80  Tex.  270,  16 
SW  668.  18  SW  948;  Galveston,  etc.. 
R.  Co.  V.  Jackson,  (Tex.  Civi  A.)  37 
SW  2S6.  See  also  Lackland  v.  Chi- 
cago, etc.,  R.  Co.,  101  Mo.  A.  420,  74 
SW  506  (holding  that  a  shipper  ot 
live  stock  Is  not  guilty  of  contrib- 
utory neglisence  In  putting  them  In 
the  pens  furnished  by  the  carrier 
therefor  until  they  are  loaded  for 
transportation,  unless  they  are  so 
obviously  unsafe  as  to  make  It  rea- 
sonably certain  that  Injury  to  the 
animals  must  Inevitably  result) :  and 
infra  I  93. 

73-  lACkland  v.  Chicago,  etc.,  R. 
Co.,  101  Mo.  A.  420.  74  SW  505;  Gulf, 
etc.,  R.  Co.  V.  Trawfck,  80  Tex.  270, 
15  SW  Se8.  18  SW  948. 

"When  a  railroad  has  invited  and 
obtained  the  shipper's  business  by 
holdinr  Itself  out  as  a  common  car- 
rier or  live  stock.  It  is  presumed  to 
have  safe  means  of  handling  the 
stock  It  has  accepted  and  engaged  to 
transport,  and  It  can  not  be  neard 
to  say  that  in  adopting  the  means 
offered  the  shipper  was  negligent." 
Lackland  v.  Chicago,  etc.,  R.  Co..  101 
Mo.  A.  420,  427,  74  SW  506. 

73.  St.  Louis,  etc.,  R.  Co.  v.  Law, 
68  Ark.  218.  67  SW  258.  For  a  case 
somewhat  similar  on  the  facts  and 
conclusions  reached  see  Smith  v. 
Maine  Cent.  R.  Co.,  114  Me.  474.  96  A 
778  (where  plaintiff  arranged  to  ship 
cattle  over  defendant's  railroad;  after 
starting  to  drive  them  to  the  station 
he  learned  that  no  car  was  ready, 
but  that  there  would  be  one  the  next 
mornlnc;  on  plalntlfTs  asking  where 
he  coula  put  them,  defendant's  agent 
said  he  might  use  the  yard  at  the 
station:  plaintiff,  without  Informing 
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the  agent,  and  without  feeding  the 
cattle,  put  them  in  a  yard  properly 
fenced,  but  failed  to  put  up  all  the 
gate  bars,  and  left  no  one  to  guard 
the  cattle;  and  the  cattle  broke 
through  the  gate,  and  some  were 
killed  by  defendant's  train,  it  was 
held  that  plaintiff,  being  a  mere  In- 
vitee, defendant  was  under  no  obli- 
gation to  guard  the  cattle  and  was 
guilty  of  no  negligence). 

74.  Contraot  Imposing  on  shipper 
duty  of  inspeetliig  and  seleotlntf  cars 
see  Infra  S  98. 

75.  Ward  v.  Chicago,  etc.,  R.  Co.. 
87  Kan.  824,  126  P  1083:  El  Paso, 
etc.,  R.  Co.  V.  Lumbley,  56  Tex.  Civ. 
A.  418,  120  SW  1060.  And  see  Buck 
v.  Oregon  R.,  etc.,  Co..  53  Wash.  113. 
101  P  491  (holding  that  a  provision 
that  the  shipper  of  live  stock  shall 
inspect  the  cars  and  stockyards  and 
shall  satisfy  himself  that  they  are 
sufficient  and  report  any  visible  de- 
fects, and  that  the  fact  of  his  load- 
ing his  stock  in  the  cars,  or  occupy- 
ing the  yards,  shall  be  an  acknowl- 
edgment of  their  suitability,  to  be 
valid,  can  be  construed  only  as  re- 
quiring the  shipper  to  use  reasonable 
diligence  to  discover  visible  defects; 
and,  where  a  shipper  with  his  stock 
was  taken  to  yards  at  night,  and  but 
one  pen  was  unoccupied,  and  he 
walked  about  this  one  and  observed 
the  sufflclency  of  the  fence,  and  that 
the  gate  was  fastened,  such  contract 
did  not  require  such  careful  Inspec- 
tion as  would  reveal  that  the  hook 
fastening  the  gate  was  bent  so  that 
it  might  not  hold  aealnst  pressure). 

78.  Texas,  etc.,  R.  Co,  v.  Pelker, 
40  Tex.  Civ.  A.  604,  90  SW  630.  See 
also  Texas,  etc.,  R.  Co.  v.  Felker.  44 
Tex.  Civ.  A.  420,  99  SW  439  (holding 
that  the  rule  applies  in  respect  to 
pens  for  the  delivery  of  live  stock, 
whether  delivery  Is  made  to  the 
owner  or  to  a  connecting  carrier. 
The  carrier  cannot  shift  Its  responsi- 
bility by  showing  delivery  In  pens 


provided  by  a  stockyards  company). 

77.  Norfolk,  etc..  R.  Co.  v.  Har- 
man,  91  Va.  601,  22  SEl  490,  60  AmSR 
856,  44  LRA  289  (aa  for  instance, 
where  lambs  filled  up  on  salt  water 
In  the  shipping  pens  and  died  on  the 
line  of  the  connecting  carrier). 

TO.  Casey  v.  Bt.  Louis  Southwest- 
ern R.  Co.,  tl  Tex.  Civ.  A.  49,  83  SW 
20. 

79.  Beckman  v.  Southern  Pac.  Co., 
39  Utah  472,  118  P  118. 

BO.  Chicago,  etc.,  R.  Co.  v.  Cren- 
shaw, 69  Tex.  Civ.  A.  288,  126  SW 
602. 

81.  Ga. — Western,  etc..  R.  Co.  v. 
Exposition  Cotton  Mills.  81  Ga.  622, 
7  SE  916,  2  LRA  102. 

Ill.—Dunseth  v.  Wade.  8  111.  285. 

Ky. — Jeffersonvllle  R,  Co.  v.  White, 
fi  Bush  251, 

Me. — Colbath  v,  Bangor,  etc..  R. 
Co.,  105  Me.  379.  74  A  918,  184  AmSR 
569;  Sager  v.  Portsmouth  R.  Co.,  81 
Me.  228.  60  AmD  669. 

Mass. — Wright,  etc..  Wire  Cloth 
Co.  V.  Warren.  177  Mass.  283.  68  NE 
1082;   Hastings  v.   Pepper,  11  Pick. 

Mo. — Mellier  v.  St.  Louis,  etc.. 
Transp.  Co.,  14  Mo.  A.  281. 

N.  Y. — Goodrich  v.  Thompson.  27 
N.  T.  Super.  75  [aft  44  N.  T.  8241; 
Uptegrove  v.  New  Jersey  Cent.  R. 
Co..  16  Misc.  14,  37  NTS  669. 

Pa. — Pavitt  v.  Lehigh  Valley  R. 
Co..  163  Pa.  302.  25  A  1107. 

Tex. — Texas  R.  Co.  v,  Davls-Fow- 
ler  Co..  (Civ.  A.)  133  SW  309. 

Wis. — Congar  v.  Galena,  etc.,  R. 
Co..  17  Wis.  477. 

Eng. — Streeter  v.  Horlock,  1  Blng. 
34,  8  ECL  389,  130  Reprint  16. 

Sask. — Armstrong  v,  Canadbin 
Northern  R.  Co,,  6  WestWhly  246. 

Dnty  of  candar  by  water  to  follow 
■Unpliif  directions  see  Shipping  [36 
Cyc^S  256]. 

SB:  Streeter  v.  Horlock,  1  Blng. 
34,  8  £CL  389,  130  Reprint  16. 

88.   See  Infra  i  M> 
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CARRIERS 


transport  goods  in  the  partieular  manner  and  posi- 
tion directed."  And  where  the  carrier  is  notified 
by  the  freight  bill  that  a  designated  person  was 
the  consignee  of  the  goods,  the  fact  that  the  freight 
bill  contained  the  direction  to  notify  another  per- 
son did  not  auUiorize  it  to  treat  such  person  as 
the  consignee,  and  the  carrier  will  be  liable  for 
damages  resulting  from  its  act  in  so  doing.^**  Where 
a  bill  of  lading  consigns  goods  to  the  order  of  one 
perstm  and  contains  a  direction  to  notify  a  second 
person^  the  carrier  is  bound  to  obey  the  direction 
of  the  consignor  and  must  ind^nify  the  consignor 
for  any  loss  suffered  by  bim  in  consequence  of  the 
failure  to  obey  his  directions.*^'  The  carrier  is 
bound  to  use  reasonable  care  to  follow  the  shipping 


directions  as  to  place  of  destination;^'  and  is  bound 
to  obey  the  directions  of  the  shipper  as  to  the  per- 
son to  whom  the  goods  are  to  be  delivered  and 
if  it' disobeys  such  instructions,  it  is  liable  as  for 
a  conversion."*  However,  if  loss  or  injury  occurs 
as  a  result  of  following  the  shipping  directions,  the 
carrier  of  course  is  not  liable." 

84]  2.  Routing — a.  Where  Directions  as  to 
Renting  Are  Oiven  by  Shipper.  The  general  rale 
is  that,  where  the  shipper  on  tendering  the  goods 
for  transportation  gives  specific  directions  as  to 
the  routing  of  the  goods  to  be  shipped,  it  is  the 
duty  of  the  carrier  to  obey  these  directions,  and  it 
will  be  liable  for  any  injuries  directly  reauUing 
from  a  nonobservanoe  thOTeof.^  Where  the  carrier 


B4.  Me. — Colbath  V.  Bangor,  etc., 
R.  Co.,  105  Me.  379.  74  A  918.  18* 
AmSR  6«9  (holding  that,  ^^-^ere  the 
shipping  directions  marked  on  the 
crate  containing  the  gooda  are  "Lay 
Flat"  and  Injury  results  from  fail- 
ure to  observe  these  directions,  the 
carrier  Is  liable). 

Mass. — Hastings  v.  Pepper,  11 
Pick,  41  (holding  that,  where  a  box 
containing  a  glass  bottle  filled  with 
oil  of  cloves,  delivered  to  a  common 
carrier,  was  marked  "Glass — with 
Care — this  side  up,"  this  was  a  sufll- 
cient  notice  of  the  value  and  nature 
of  the  contents,  to  charge  It  for  the 
loss  of  the  oil  occasioned  by  its  dis- 
regarding such  direction). 

Mo. — MelUer  v.  St.  Louis,  etc., 
Transp.  Co.,  14  Mo.  A.  281  (holding 
that  a  carrier  of  bonded  goods  re- 
ceiving goods  In  bond  for  carriage, 
the  bill  of  lading  for  which  recites 
that  they  are  to  be  transported  in 
bond.  Is  liable  for  a  loss  resulting 
from  a  shipment  of  them  on  an  un- 
bonded vessel). 

N.  y. — Goodrich  v,  Thompson,  27 
N.  y.  Super.  75  [aft  44  N.  Y.  324] 
(holding  that,  if  carriers  agree  to 
forward  goods  by  a  particular  con- 
veyance, they  are  bound  to  do  ■  so 
and  are  liable  for  loss  or  Injury  sus- 
tained, where  the  goods  are  sent  by 
another  conveyance);  Upteerove  v. 
New  Jersey  Cent.  R.  Co.,  16  Misc.  14. 
37  NYS  659  (holding  that  If  the  di- 
rections are  that  the  goods  are  to 
be  shipped  In  one  car,  and  notwith- 
standing the  fact  that  the  goods 
can  be  so  shipped  they  are  shipped 
In  two  cars,  the  carrier  will  be  liable 
for  loss  or  injury  caused  by  dis- 
obedience of  such  Instructions). 

Pa. — Pavltt  V.  Lehigh  Valley  R. 
Co..  153  Pa.  302,  25  A  1107  (holding 
that  if  a  railroad  company  deviates 
from  a  contract  to  transport  live 
stock  by  shipping  it  by  freight  serv- 
ice instead  of  passenger  service  a.s 
agreed  on,  and  the  stock  la  injured 
by  the  delay  and  rougher  service,  the 
company  cannot  avail  Itself  of  the 
stipulations  in  the  contract  relieving 
It  from  liability  as  insurer  at  com- 
mon law). 

Tex. — Texas,  etc.,  R.  Co.  v.  Davla- 
Fowler  Co..  (Civ.  A.)  133  SW  309 
(holding  that,  where  a  shipper  directs 
the  carrier  to  carry  goods  with 
ventilators  in  certain  condition,  and 
the  carrier  fails  to  follow  the  in- 
structions, and  Injury  occurs  thereby. 
It  will  be  liable  therefor). 

85.  "Wright,  etc..  Wire  Cloth  Co. 
V.  Warren.  177  Mass.  283.  68  NB  1082 
(in  this  case  plaintiff  shipped  a  car 
of  xlnc  dross  to  Us  own  order,  care 
of  defendants,  who  operated  a  line 
of  steamships,  and  sent  the  bill  of 
lading  to  C.  with  draft  attached. 
The  draft  was  not  paid,  and  It  and 
the  bill  of  lading  were  returned  to 
plaintiff.  The  car  was  plared  on  de- 
fendants' wharf,  and  the  freight  bill 
delivered  to  thfm  showed  ptaintlfF 
to  be  the  consignee,  and  was  in- 
dorsed "Notify  Cf."  P  had  accepted 
freight  rates  on  a  shipment  of  zinc 
dross  obtained  from  defendants,  and 
requested  defendants  to  deliver  the 
permit  for  loading  to  C.  Sevsral 


barrels  of  dross  were  hauled  to  the 
wharf  by  C's  teamster  and  loaded  on 
defendant's  steamer  under  the  per- 
mit. The  barrels  bore  the  same 
mark  as  those  In  the  car,  and  de- 
fendants also  permitted  the  contents 
of  the  car  to  be  loaded,  and  all  the 
dross  was  carried  abroad.  It  was 
held  that  there  was  nothing  In  the 
transaction  with  F  which  could  re- 
lieve defendants  from  liability  for 
conversion  of  the  dross). 

86.  Armstrong  v.  Canadian  North- 
ern R.  Co.,  (Sask.)  6  WestWkly  24G. 
See  also  Infra  S  372. 

87.  Western,  etc.,  R.  Co.  v.  ESc- 
position  Cotton  Mills.  81  Ga.  622.  7 
SE  916.  2  LRA  102  and  note;  Blakes- 
lee  Mfg.  Co.  v.  Hilton.  5  Pa,  Super. 
184.  18  Fa.  Co.  553;  Congar  v.  Galena, 
etc..  R,  Co..  17  Wis.  477. 

[a]  Thns,  If  the  address  Is  such 
as  to  Indicate  to  the  carrier.  In  the 
exercise  of  reasonable  care,  the  des- 
tination of  the  goods,  he  will  be 
liable  as  for  negligence  in  failing  to 
transport  to  such  destination.  Blakes- 
le©  Mfg.  Co.  V.  Hilton,  5  Pa.  Super. 
184.  18  Pa.  Co.  553. 

88.  Myers  v.  Norfolk  Southern  R, 
Co..  171  N.  C.  190,  88  SE  149.  See 
also  oases  infra  note  89. 

89.  Jeftersonvllle  R.  Co.  v.  White, 
6  Bush  (Ky. )  251 ;  Marshall,  etc.. 
Grain  Co.  v.  Kansas  City.  etc..  R.  Co.. 
176  Mo.  480.  75  SW  638.  98  AniSR 
508;  Wiggins  Ferry  Co.  v.  (Chicago, 
etc.,  R.  Co.,  128  Mo.  224.  27  SW  668, 
30  SW  430;  Sonn  v.  Smith,  67  App. 
DIv.  372.  68  NYS  217. 

90.  Finn  v.  Western  R.  Corp..  102 
Mass.  283:  Texas,  etc..  R.  Co.  v.  Da- 
vIs-Fowler  Co.,  (Tex.  Civ.  A.)  133  SW 
309;  Treieven  v.  Northern  Pac.  R.  Co., 
89  Wis.  598.  S2  NW  536. 

[a]  Vegllgence  of  shipper  in  im- 
properly deaiRnatlng  the  destination 
of  the  goods  will  relieve  the  carrier 
from  liability  for  loss  resulting  from 
Kuch  Improper  address.  Finn  v. 
Western  R.  Corp.,  102  Mass.  283. 

[b1  Forwarding  withont  additional 
chanr*.— If  by  reason  of  the  mistake 
of  the  shipper  In  addressing  the 
ffoods  they  have  been  carried  to  the 
wrong  destination,  and  the  carrier  af- 
terward undertakes  to  forward  them 
without  aildltional  charge  to  the 
proper  destination,  he  Is.  In  carrying 
out  such  undertaking,  merely  a 
gratuitous  bailee.  Treieven  v,  North- 
rrn  Pac.  R.  Co.,  89  Wis.  598.  62  NW 
536. 

91.  TJ.  S. — StrongV.  Certain  <3uan- 
titv  of  Wheat.  23  F.  Cas.  No.  13. .'ill. 

Ark. — Lee  Line  Steamers  v.  Tucker, 
112  Ark.  301,  165  SW  961  (recognizing 
rule), 

Ga. — Georgia  R.  Co.  v.  Cole.  S8  Ga. 

623. 

Minn. — Brown,  etc..  Co.  v.  Penn.syl- 
vania  Co..  63  Minn.  546.  65  NW  961. 

Mo,— Marshall,  etc..  Grain  Co.  v. 
Kansas  City.  etc..  R.  Co..  176  Mo.  480. 
75  SW  638,  98  AmSR  508;  Wiggins 
T^errv  Co,  v.  rhirago.  etc.,  R.  Co..  121 
Mo.  "224.  27  SW  568,  30  SW  430; 
Lood.  etc.,  Co.  v.  Texas,  etc.,  R.  Co., 
156  Mo.  A.  176.  1S4  SW  111;  Ginno- 
chlo-Jones  Frutt  Co.  v.  HiBsourl,  etc., 
R,  Co.,  163 
1028. 


N.  T. — Hinckly  v.  New  York  Cent., 
etc.,  R.  Co.,  56  N.  Y.  429;  Goodrich  v. 
Thompson.  27  N.  Y.  Super.  75  [all  44 
N.  T,  324];  Uptegrove  v.  New  Jersey 
Cent.  R.  Co..  16  Misc.  14.  37  NYS  659; 
Johnson  v.  New  York  Cent.  R.  Co.,  89 
HowPr  127:  Ingalls  v.  Brooks,  1  Edm. 
Sel.  Cas.  104. 

Tenn. — See  dictum  in  Atlantic 
Coast  Line  R.  Co.  v.  Ritiiardson,  121 
Tenn.  448,  117  SW  496. 

Tex. — Thompson  v.  Missouri,  etc.. 
R.  Co.,  103  Tex.  372,  126  SW  267,  128 
SW  109  [rev  66  Tex.  Civ.  A.  12,  118 
SW  618];  St.  Louis,  etc.  R.  Co.  v. 
True.  (Civ.  A.)  140  SW  837:  Houston, 
etc..  R.  Co.  v,  Kemendo.  (Civ.  A.)  131 
SW  634:  Inman  v.  St.  Louis,  etc..  R. 
Co..  14  -Tex.  Civ.  A,  39.  37  SW  37. 

Wis. — Congar  v.  Galena,  etc.,  R,  Co., 
17  Wis.  477.  And  see  Uber  v.  Chi- 
cago R.  Co..  151  Wis.  431,  138  NW  57 
(where  It  was  said  that  the  shipper 
has  a  right  to  select  the  route.  If 
shipment  by  the  route  selected  could 
be  made  In  the  exercise  of  ordinary 
care  without  damage  to  the  goods). 

"The  carrier,  in  undertaking  to  for- 
ward ffoods  beyond  the  terminus  of 
its  own  route.  Is  bound  to  obey  all 
reasonable  Instructions  of  the  ship- 
per, or  consignor,  not  In  conflict  with 
the  terms  of  the  contract  of  ship- 
ment; and  If  he  disregard  such  In- 
structions, and  the  goods  be  lost  by 
reason  of  this  act  of  negligence,  he 
will  be  liable  for  their  value,  al- 
though the  loss  may  occur  In  the 
poasesplon  of  another  carrier,  or  per- 
son." Alabama  Great  Southern  R. 
Co.  v.  Thomas,  89  Ala.  294.  301,  7  S 
762.  1  AmSR  119  tquot  with  appr 
Johnson  v.  New  York  Cent.  R.  Co., 
33  N.  T.  610,  88  AmD  416]. 

"The  right  of  the  shipper  to  have 
his  goods  delivered  to  the  connecting 
line  Is  involved  In  the  right  to  con- 
sign them  as  he  chooses.  He  cannot 
compel  the  first  carrier,  at  common 
law,  to  assume  any  obligation  beyond 
his  own  line,  but.  In  our  opinion,  he 
has  as  clear  a  right  to  compel  such 
carrier  to  carry  to  the  end"  of  his  line 
and  deliver,  according  to  the  usual 
course,  to  a  connecting  carrier  with 
which  there  Is  an  established  method 
of  doing  such  business,  as  he  has  to 
have  delivery  mode  to  any  consignee 
whom  he  may  select."  Inman  v.  St. 
X^uls.  etc.,  R.  Co.,  14  Tex.  Civ.  A.  39. 
49.  37  SW  37. 

"The  shipper  of  goods  has  the  un- 
doubted right  to  designate  over  what 
connecting  lines  his  goods  shall  be 
shipped,  and  the  first  carriet"  Is  bound 
to  obey  the  directions  of  the  shipper 
In  this  respect,  and.  If  ha  disobeys 
them,  he  Is  liable  as  for  a  conver- 
sion." Wiggins  Perry  Co,  v.  (Thicago, 
etc..  R.  Co..  128  Mo.  224.  248,  27  SW 
568.  30  SW  430. 

[a]  BelMtlon  of  longer  route  th&n 
necessary, — Where  the  shipper  se- 
lects a  longer  route  than  he  could 
have  taken,  he  will  not  be  considered 
gulltv  of  contributory  negligence 
causing  Injury  to  the  shipment, 
111  *.  moouuii,  ^iv...  where  the  carrier,  by  the  exercise  of 
Mo  A.  698.  134  SW  ordlnarv  care,  could  have  transported 
the  shipment  without  damage,  Uber 


For  later  oasw,  devsIopiiMnts  and  cluugM  In  the  law  see  cumulative  Annotations,  sane  tlUe.  paiMnd  note  number. 
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refuses  to  route  as  demanded  by  the  shipper,  there  is 
a  failure  to  perfonu  a  duty  to  the  shipper  imposed 
by  law  and  a  completed  legal  wrong  is  then  done." 
This  duty,  it  is  said,  arises  at  the  time  when  the 
goods  are  offered  and  is  imposed  on  the  railroad 
company  independently  of  any  contract  but  until 
a  proper  tender  of  the  goods  has  been  made  the 
duty  does  not  arise.**  And  in  any  event,  where  the 
shipping  contract  specifies  a  definite  route,  the  car< 
her  is  not  bound  to  forward  by  a  different  route, 
where  transportation  by  the  designated  route  be- 
comes impracticable."  It  has  been  held,  however, 
that,  if  the  exercise  of  the  shipper's  right  to  route 
his  goods  over  particular  connecting  lines  would 
probably  cause  delays  detrimental  to  the  shipper 
and  carrier,  it  is  the  carrier's  duty  to  notify  the 
shipper  of  this  fact,  and  to  allow  him  to  choose 
whether  he  will  take  the  attendant  risk;  and  if 
such  condition  arises  after  the  carrier  has  received 
the  goods,  its  duty  is  again  to  notify  the  shipper, 
and  to  await  his  instructions."  And  when  the 
goods  are  tendered  for  shipment  to  a  point  beyond 
the  carrier's  line,  and  there  ewe  two  or  more  routes 
equally  safe,  prompt,  and  reliable,  the  carrier  can- 
not be  compelled  to  accept  the  goods  to  be  carried 
over  one  route  in  preference  to  another,  at  the 
option  of  the  shipper,  unless  some  reason  appears 


therefor;  and  especially  is  this  so  when  the  carrier 
shows  that,  in  the  conduct  of  its  business,  the  use 
of  one  route  may  be  advantageous  to  it  without 
injury  or  sacrifice  to  the  interests  of  the  shipper,"' 
So  it  has  been  held  that,  where  a  shipper  of  live 
stock  was  informed  before  the  stock  was  loaded 
that  there  could  be  no  through  billing  to  the  point 
of  destination  other  than  by  a  particular  route, 
he  conld  not  select  a  different  route  and  exact  a 
through  billing,  when  the  carrier  was  not  prepared 
to  give  it,  and  the  shipper  had  been  informed  of 
that  fact.*^  Where  a  shipper  makes  a  binding  con- 
tract for  a  through  shipment  over,  a  designated 
route,  he  is  not  entitled  to  recover  damages  by 
reason  of  that  route  being  longer  than  another 
route  which  ho  had  demanded,  in  the  abseoiee  of 
fraud  or  misrepresentation."' 

[$85]  b.  la  Absence  of  Sbippizi«  Directions — 
(1)  Statement  of  Bnle.  The  general  rule  is  that, 
when  no  Bx>eeial  instructions  are  given  and  assented 
to  as  to  routes,  the  initial  canier  may  select  the 
route  or  use  that  commonly  employed  by  it  to  the 
point  of  destination  named,  and  the  absence  of 
special  instructions  given  and  acceded  to  amounts 
to  an  assent  that  the  carrier's  usual  course  of 
business  may  be  followed,  and  that  it  may  desig- 
nate the  route  as  its  convenience  may  suggest.^ 


V.  Chicago,  etc.,  R.  Co.,  151  Wis.  431, 
138  NW^7. 

[b]  Effsot  of  Atpplnr  eontnttt 
rabrnqneiitlT  BiAd*^— It  has  been  held 
that,  where  the  carrier  refunes  to 
route  a  conBlsnment  as  requested  'by 
the  shipper,  the  shipper  Is  entitled 
to  recover  any  damages  proximately 
resulting  from  such  refusal,  notwith- 
standing any  shipping:  contracts  sub- 
sequently entered  Into.  St.  Louis, 
etc.,  R.  Co.  V.  True,  (Tex.  Civ.  A.) 
140  SW  837.  But  see  Besslln?  v. 
Houston,  etc.,  R.  Co.,  25  Tex.  Civ.  A. 
470,  80  SW  e39  (where  It  was  held 
that  a  shipper's  written  Instruction 
to  a  station  agent  as  to  the  selection 
of  a  connecting  carrier  is  superseded 
l>y  subsequent  bills  of  lading  con- 
taining' no  provision  on  the  subject). 

[c]  Fob  wliat  damHTM  Ualtl*. — ( 1  > 
Notwithstanding  the  failure  of  the 
carrier  to  obey  the  shipper's  Instruc- 
tions as  to  routing,  it  will  only  be 
liable  for  such  damages  as  might 
reasonably  be  supposea  to  have  been 
in  the  contemplation  of  the  parties 
at  the  time  the  contract  of  shipment 
was  made,  and  It  Is  not  liable  for 
damavee  sustained  by  the  consignor 
by  refusal  of  the  consignee  to  accept 
the  shipment,  because  the  contract 
between  the  consignor  and  the  con- 
signee authorises  the  consignee  to 
refuse  to  accept  the  shipment  unless 
muted  over  a  certain  railroad,  where 
the  carrier  was  without  notice  of 
such  contract.  St.  liouls  Southwest- 
ern H.  Co.  v.  Louisiana,  etc.,  Lumber 
Co.,  50  Tex.  Civ.  A.  179.  109  SW  1143. 
(3)  AlthouKh  goods  are  minrouted  the 
carrier  wlU  not  be  liable  for  con- 
version, if  notwithstanding  the  mls- 
routing  the  goods  were  carried  to 
their  destination  safely  and  In  good 
order,  and  were  held  for  the  con- 
signee. Lee  Line  Steamers  v.  Tucker, 
112  Ark.  3f>l,  IfiS  SW  961, 

[dl  What  eonstltntes  a  snffioient 
wntten  Inatraotlon. — A  shipper's 
written  directions  as  to  the  route  are 
sufficient  to  bind  the  carrier  where 
they  were  written  on  the  carrier's  re- 
ceipt, although  the  conductor  erased 
this  part  of  the  writing  after  the 
carrier  had  obtained  complete  posses- 
sion of  the  shipment  and  the  trans- 
portation had  begun.  Lamb  v.  Moor, 
17  Ga.  A.  549,  87  SE  837. 

[e]  A  written  designation  of  the 
route  by  the  shipper  is  not  essential, 
under  the  Hepburn  Act  S  4,  to  the 
liability  of  the  carrier  for  moving  the 
shipment  by  a  route  different  from 
the  one  selected  by  the  shipper  and 
contrary   to   his   oral  instructions. 


Lamb  T.  Moor,  17  Oa.  A.  549,  87  SB 
837. 

[f]  Coaueetlafl'  oarrler  dsslgnatsd 
oaamot  an*  first  carrier  for  failure  to 
comply  with  such  direction.  St. 
Louis,  etc..  Packet  Co.  v.  Missouri 
Pac.  R.  Co.,  35  Mo.  A.  272. 

[g1  Waiver  of  objection  for  mis- 
ronnjif, — ^Wbere  plaintiff  has  accept- 
ed and  paid  the  freight  at  destina- 
tion, on  several  cars  of  watermelons 
consigned  to  him,  he  cannot  after- 
ward maintain  an  action  of  conver- 
sion against  the  Initial  carrier  for 
misroutlng  them,  Shafton  Co,  v.  St. 
Louis,  etc..  R.  Co..  174  III,  A.  121. 

93.  St.  Louis,  etc,  R.  Co.  v.  True, 
(Tex.  Civ.  A.)  140  SW  837. 

93.  St.  Louis,  etc.,  R.  Co.  v.  True, 
(Tex.  Civ.  A.)  140  SW  887;  Inman  v. 
St.  Louis,  etc,  R.  Co.,  14  Tex.  Civ.  A. 
39.  87  SW  37. 

94.  St.  Louis,  etc  R.  Co.  v.  True, 
(Tex.  Civ.  A.)  140  5W  837.  See  also 
Lord,  etc.,  Co.  v.  Texas,  etc..  R.  Co., 
156  Mo.  A.  175,  134  SW  111  (wberts  it 
was  said  that  It  is  the  duty  of  the 
carrier  and  its  agents  to  con- 
form faithfully  with  shipping  di- 
rections as  to  routing,  unless  In  the 
case  of  perishable  goods,  where  such 
directions  may  not  be  complied  with 
and  preserve  the  property  Intact). 

95.  FlPher  v.  Boston,  etc.,  R.  Co., 
99  Me.  388.  69  A  532,  lOS  AmSR  283, 
68  LRA  390;  Norfolk,  etc.,  R.  Co.  v. 
Langdon,  118  Md.  268.  84  A  473;  Re- 

fan  V.  Grand  Trunk  R.  Co.,  61  N.  H. 
79;  Empire  Transp.  Co,  v.  Wallace, 
68  Pa.  302,  8  AmR  178. 

ra]  'Under  the  olroainstaaeM  th« 
oarrier'a  duty  as  sncli  ceases,  but  the 
duty  still  rests  on  the  carrier  to  ex- 
ercise reasonable  care  and  diligence 
to  prevent  unnecessary  loss  to  the 
goods  and  to  save  unnecessary  ex- 
pense to  the  owner  In  storage  or 
transportation.  Fisher  v.  Boston, 
etc..  n.  Co,.  99  Me,  338,  59  A  532.  105 
AmSR  2 S3.  68  LRA  390;  Regan  v. 
Grand  Trunk  R.  Co,,  61  N.  H.  579. 

96.  Inman  v.  St.  Louis,  etc.,  R,  Co., 
14  Tex,  Civ.  A.  39,  37  SW  37,  See 
also  Inman  v.  St.  Louis  Southwest- 
ern R.  Co..  14  Tex.  Civ.  A.  39,  37  SW 
37  (holding  that,  if  the  shtnner  has 
made  a  choice  as  to  a  coinecting  line, 
which  choice  will  probably  cau.ie  de- 
lay, the  carrier  should  notify  the 
.■shipper  of  the  fact  and  allow  him  op- 
portunity to  chniffe  the  route). 

97.  Post  v.  Southern  H,  Co..  103 
Tenn.  184,  215.  52  SW  301.  55  LRA 
481  (where  the  court  further  said: 
"In  order  that  the  shipper  may  have 
the  right  to  dictate  the  route  under 


such  circumstances,  he  must  show 
seme  legitimate  advantage  or  some 
detriment  to  himself  In  the  selection 
of  one  route  over  anoWier.  and.  in 
the  absence  of  such  showing,  he  Is 
not  entitled  to  dictate  the  route 
against  the  wishes  of  the  carrier,  and 
especially  is  this  the  case  when  the 
carrier  shows  that  such  designation 
will  operate  to  Its  prejudice  and  in- 
jury." Applying  these  principles  it 
was  held  that  an  Initial  carrier  can- 
not b«  compelled  to  make  a  through 
shipment  to  a  point  beyond  its  line 
over  a  particular  route,  merely  to 
enable  the  shipper  or  consignee  to 
get  a  rebate  under  a  secret  agree- 
ment with  a  certain  line). 

98.  Houston,  etc.,  R.  Co.  Bu- 
chanan, 48  Tex.  Civ.  A.  620,  94  SW 
199. 

99.  Houston,  etc.,  R.  Co.  v.  Bu- 
chanan, 48  Tex.  Civ.  A,  820,  94  SW 
199. 

Ea]    BffMit  Of  tgmVm  mlarsprw- 

MOtnloii^But,  where  the  shipper  is 
led  to  enter  into  the  contract  by 
means  of  false  representations  by  the 
agent  as  to  Inability  to  route  as  de- 
manded by  the  shipper,  he  will  be  en- 
titled to  recover  damages  by  reason 
of  the  route  given  being  longer  than 
the  one  which  he  had  demanded. 
Houston,  etc.,  R,  Co.  v.  Buchanan.  42 
Tex.  Civ,  A.  620.  94  SW  199. 

1.  U,  S, — Patten  v.  Union  Pac.  R. 
Co,,  29  Fed.  690, 

Ga, — Alabama  Great  Southern  R. 
Co.  V.  McKenzie,  139  Ga.  410.  77  SE 
647,  45  LRANS  1 8 ;  McElveen  v. 
Southern  R.  Co..  109  Ga,  249,  34  SE 
281,  77  AmSR  371;  Stewart  v.  Comer. 
100  Ga.  754,  28  SB  44,  62  AmSR  8^3. 

III. — Shafton  Co.  v.  St,  Louis,  etc.. 
R.  Co.,  174  III.  A,  121, 

Ind. — Chicago,  etc.,  R.  Co,  v.  Wood- 
ward, 164  Ind.  360.  72  NB  658,  73 
NE  810;  Snow  v.  Indiana,  etc.,  R.  Co., 
109  Ind.  122,  9  NE  702. 

Kan. — Southern  Kansas  R,  Co.  v. 
Duncan.  40  Kan.  503.  20  P  195, 

Me. — Edwards  v.  American  Express 
Co.,  109  Me,  444,  84  A  887,  42  LRANS 
705, 

Minn. — Stetdl  v.  Minneapolis,  etc., 
R,  Co..  94  Minn.  233.  102  NW  701. 

Miss. — Frank  v,  Men-phls.  etc.,  R. 
Co,.  52  Miss.  570, 

Mo, — Council  v,  St,  Louis,  etc.,  R, 
Co..  123  Mo,  A.  432.  100  SW  57. 

N.  Y, — Johnson  v.  New  York  Cent. 
R.  Co,,  33  N.  Y.  610,  88  AmD  416;  Le 
Sage  V,  Great  Western  R.  Co..  1  Daly 
306:  Van  Santvoord  v.  St.  John.  6 
Hill  167;  Brown  v.  Denison,  2  Wend. 
693. 
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This  provision,  being  thus  inserted  in  the  contract 
by  law,  is  as  unassailable  by  parol  as  any  of  the 
express  terms  of  the  contract.*  However,  the  car- 
rier's right  in  this  regard  is  not  an  absolute  or  in- 
alienable one,  and  it  may  be  waived  or  surrendered 
by  an  agreement  subsequently  entered  into.^ 

[$  86]  (2)  Iiimitations  of  Role.  Furthermore, 
the  rule  stated  in  the  preceding  section  is  subject 
to  the  important  limitation  that  the  carrier  in 
selecting  tite  route  must  have  due  r^ard  to  the 


rights  and  the  interests  of  the  shipper  and  must 
exercise  its  option  of  selecting  a  route  so  that  it 
will  not  work  to  the  disadvantage  of  the  shipper, 
unless  imder  circumstances  which  require  it/ 

[$87]  I>nt7  to  Divert  Shipment  at  Request 
of  Owner  of  Ooods.  On  the  other  hand  the  true 
owner  of  the  goods  transported  by  a  common  car- 
rier has  the  right  to  have  his  consignment  while  in 
transit  diverts  at  any  intermediate  point  through 
which  it  passes,''  and  the  fa.ct  that  at  the  time  he 


Pa. — Hoatetter  v.  Baltimore,  etc., 
R.  Co.,  8  Pa.  Caa.  499.  11  A  609. 

S.  C. — Chart  rand  v.  Southern  R, 
Co„  86  S.  C.  479,  67  SE  741. 

Tenn. — Poat  v.  Southern  R.  Co., 
108  Tenn.  184,  62  SW  301,  66  LRA 
481. 

Tex. — Bessllng  v.  Houston,  etc.,  R. 
Co.,  36  Tex.  Civ.  A.  470.  80  SW  639; 
Gulf,  etc.,  R.  Co.  V.  Irvine,  (Civ.  A.) 
73  SW  640;  Southern  Pac.  Co.  v. 
Booth.  (Civ.  A.)  39  SW  686;  Wells 
V.  Fuller.  4  Tex.  Civ.  A.  213.  23  SW 
412. 

Eng. — Hallet  v.  Great  Bostern  R. 
Co.,  riSSSl  1  Q.  B.  309. 

[aj  AnUoatlou  of  rnl*. — An  ex- 
press company  which  carried  horses 
under  a  bill  of  ladinc  which  specf- 
flttd  no  particular  route  la  not  liable 
to  the  conalKnee  tor  deprlTtng  him 
of  the  right  to  aceept  delivery  at  a 

Eoint  at  which  he  requested  that  his 
orses  be  watered,  fed,  and  unloctded, 
by  not  sending  them  by  way  of  such 
point.  Edwards  v.  American  Bxpress 
Co.,  109  Me.  444,  84  A  987.  4S  T.RA 
NS  706. 

[b]  Put  •  of  ths  tnuuportatloa 
may  1m  huUU  hy  water  if  tne  route 
le  not  otherwise  fixed  by  the  con- 
tract. Levenson  Wrecking  Co.  v. 
New  Toric,  etc..  R.  Co..  93  Misc.  76, 
1S6  NY8  668. 

[c]  irot  llaUe  for  tajnry  txom  ex- 
oepted  cMue. — Where  there  was  no 
contract  by  the  carrier  for  all  rail 
transportation  and  the  bill  of  lading 
was  silent  as  to  the  route,  the  selec- 
tion of  a  route  partly  by  water, 
whereon  the  goods  were  lost  by  an 
act  of  God,  did  not  make  the  carrier 
liable.  Bessltng  v.  Houston,  etc.,  R. 
Co.,  35  Tex.  Civ.  A.  470,  80  SW  639. 

[d]  ZMdence  of  shipper's  aoqnl- 
eioenoe  in  rontliig^^n  the  issue 
whether  a  shipper  acquiesced  In  a 
carrier's  selection  of  connecting  car- 
riers, evidence  that  the  shipper,  on 
making  previous  shfpmenta.  had  con- 
sented to  the  carrier's  selection  of 
connecting  carriers,  and  knew  that 
shipments  could  not  be  made  over  a 
route  desired  by  him.  was  admissible. 
Pecos  River  R.  Co.  v,  Harrington,  48 
Tex.  Civ.  A.  346,  99  SW  1050. 

3.  Shafton  Co.  v.  St.  Louis,  etc.. 
R.  Co..  174  111.  A.  121. 

3.  Steldl  v.  Mlnneanolis,  etc.,  R. 
Co..  94  Minn.  23S,  102  NW  701. 

[a]  Evidence  showing  waiver. — 
Evidence  held  to  show  that  a  bill  of 
lading  for  goods  to  be  transported 
over  several  connecting  lines  were 
modified  by  parol  agreement  between 
the  parties  as  to  the  lines  over  which 
the  shipment  was  to  be  nrade.  Steldl 
V.  MfnneftDolls.  etc.,  R.  Co..  94  Minn. 
233,  102  NW  701. 

4.  IT.  S. — U.  S.  Express  Co.  v. 
Kountze.  8  Wall.  342.  19  L.  ed.  457. 

Cal. — Pierce  v.  Southern  Pac.  Co.. 
120  Cal.  156,  47  P  874.  62  P  802,  40 
LRA  350. 

Ga. — Alabama  Great  Southern  R, 
Co.  V.  McKenzle.  139  Oa.  410,  77  SE 
647.  46  LRANS  18;  Stewart  v.  Comer. 
100  Ga.  754.  78  SE  461.  62  AmPR  353. 

111. — Merchants'  Despatch  Transp. 
Co.  V.  Kahn.  76  111.  520. 

Mich. — Blitz  V.  Union  Steamboat 
Co  .  51  MIoh.  568.  17  NW  66. 

Pa. — Hoffman  v.  Delaware,  etc.,  R. 
Co.,  39  Pa.  Suner,  47. 

5.  r, — Chartrard  v.  Southern  R. 
Co..  85  S.  r.  479.  69  SK  741;  Pavls  v. 
Blue  Ridge  R.  Co..  81  S.  C.  466.  62 
SE  856. 

Tenn. — Poat  v.   Southern  R.  Co.. 


103  Tenn.  184,  62  SW  301.  65  LRA 
481. 

Tex. — Texas,  etc.,  R.  Co.  v.  Bastln, 
100  Tex.  666,  92  SW  106;  Gulf,  etc., 
R.  Co.  V.  Irvine,  (Civ.  A.)  73  SW  640; 
Houston,  etc.,  R.  Co.  v.  Houx,  16  Tex. 
Civ.  A.  602,  40  SW  327;  Wells  v. 
Puller,  4  Tex.  Civ.  A.  ilZ,  S8  SW  412. 
See  also  Infra  I  288. 

[a]  Kore  dasgwrona  rente. — (1) 
If  It  Is  known  to  a  carrier  that  a 
shipment  will  be  more  liable  to  loss 
or  Injury  on  one  route  than  on  an- 
other, he  must  select  the  safer  route 
or  be  liable  for  the  consequences, 
and  this  of  course  Is  true  especially 
where  Instructions  to  that  effect  are 

ftven.  U.  S.  Express  Co.  v.  Kountze, 
Wall.  (U.  S.)  342,  19  L.  ed.  467; 
Chartrand  v.  Southern  R.  Co..  8S  S. 
C.  479,  67  SE  741.  (2)  When  from 
the  point  of  shipment  to  destination 
there  are  two  customary  routes,  one 
through  a  cold  country  and  one 
through  a  warm  one,  and  the  latter 
route  becomes  ot>structed,  the  car- 
rier is  negligent  in  sending  over  the 
cold  route  without  notice  to  shipper 
or  consignee  goods  which  It  is  bound 
to  know  are  destructible  by  frost. 
Pierce  v.  Southern  Pac.  Co.,  120  Cal. 
166,  47  P  874,  62  P  302,  40  LRA  360. 

[bl  OlMtraotsd  nmtev— Although 
by  the  bill  of  lading  the  carrier  was 
entitled  to  choose  uie  route.  It  could 
not  select  a  route  so  obstructed  that 
delivery  could  not  be  made  over  it. 
where  another  practicable  route  was 
open.  Houston,  etc.,  R.  Co.  v.  Houx, 
16  Tex.  Civ.  A.  fi02,  40  SW  827. 

[cl  If  tlie  carrier  aeleete  »  longer 
and  less  expMlitloiia  route  (l )  than 
the  one  desired  by  the  shipper,  it 
win  be  held  responsible  for  all  dam- 
ages resulting  from  its  action.  Mer- 
chants' Despatch  Transp.  Co.  v.  Kahn. 
76  111.  620:  Hoffman  v.  Delaware,  etc., 
U.  Co.,  39  Pa.  Super.  47;  Houston, 
etc..  R.  Co.  v.  Buchanan,  48  Tex. 
Civ.  A.  620,  94  SW  199;  Gulf,  etc.,  R. 
Co.  V.  Irvine,  (Tex.  Civ.  A.)  73  SW 
540;  Wells  v.  Puller,  4  Tex.  Civ.  A. 
213.  23  SW  412.  (2>  If  the  carrier 
knows  that  sending  the  shipment 
over  a  certain  route  will  cause  un- 
usual delay  in  Its  arrival  at  its  des- 
tination, when  there  are  more  direot 
or  quicker  routes,  the  carrier  mu8t 
Inform  the  shipper  that  he  may 
select  a  better  route  or  be  responsi- 
ble for  the  delay.  Chartrand  v. 
Southern  R.  Co.,  S.  C.  479.  G7  SE 
741. 

[d]    Klglier  freight  ratt. — If  the 

carrier  adopts  a  mode  of  transporta- 
tion which  Involves  the  payment  of 
a  higher  rate  of  freight  rather  than 
a  lower,  it  may  show  that  It  asked 
for  and  obtained  direction  from  the 
shipper  or  consignee  to  employ  the 
more  expensive  mode,  or  that  bo- 
cause  of  Its  Inability  to  procure  the 
means  of  shipment  by  the  cheaper 
method  It  was  reasonably  necessary 
In  view  of  the  exigencies  of  the  par- 
tlcul.-vr  case.  Stewart  v.  Comer.  100 
Ga.  764.  28  SB  461.  62  AmSR  353. 

[c]  Selection  of  Insolvent  oom- 
pany.— An  Initial  carrier  Is  liable  to 
the  shipper  for  loss  from  Its  selec- 
tion of  an  insolvent  company  as  the 
connecting  line  in  a  through  shlp- 
me'it  to  a  point  heyond  Us  line.  Post 
v.  SouthCT-n  R.  Co..  103  Tenn.  184.  52 
SW  301.  55  T-RA  481. 

5.    U.  S. — The  Martha.  36  Fed.  313. 

111. — Michigan  Southern,  etc..  R. 
Co    V.  nav.  20  in.  375.  71  Amn  278. 

Kan. — Atchison,    etc.,    R.    Co.  v. 


Schrlver,  72  Kan.  550,  84  P  119,  4 
LRANS  1066. 

Minn. — Ryan  v.  Great  Northern  R. 
Co..  90  Minn.  12,  95  NW  768. 

Mo, — Lord,  etc.,  Co.  v.  Texas,  etc.. 
R.  Co.,  165  Mo.  A.  175,  134  SW  111. 

Nebr. — Wente  v.  Chicago,  etc.,  R. 
Co..  79  Nebr.  179,  115  NW  869,  16 
LRANS  766  and  note. 

Tex.— Ft.  Worth,  etc.,  R.  Co.  v. 
Caruthera.  (Civ.  A.)  157  SW  238. 

Utah. — Sharp  v.  C^lark,  13  Utah  610. 
46  P  566. 

Eng. — London,  etc,  R.  Co.  v.  Bart- 
lett,  7  H.  a  N.  400,  158  Reprint  689. 
23  ERC  434;  Cork  Distilleries  Co.  v. 
Great  Southern  R.  Co.,  L.  R.  7  H.  L. 
269,  Ir.  Rep.  8  C.  L.  334  [aft  i  It. 
C.  L.  177], 

[a]  Season  for  mle. — "A  carrier 
is  employed  as  bailee  of  a  person's 
goods  for  the  purpose  of  obeying  bis 
directions  respecting  them,  and  the 
owner  la  entitled  to  receive  them 
back  at  any  period  of  the  Journey 
when  they  can  be  got  at.  To  say 
that  a  carrier  is  only  bound  to  de- 
liver goods  according  to  the  owner's 
first  directions.  Is  a  proposition 
wholly  unsupported  either  by  law  or 
common  sense.  I  can  well  under- 
stand the  case  of  goods  being  placed 
In  such  a  position  that  they  cannot 
easily  be  got  at,  though  it  Is  usually 
otherwise.^  Scothorn  v.  South  Stai- 
fordahlre  R.  Co.,  8  Exch.  311,  346,  166 
Reprint  1378.  To  same  effect  Michi- 
gan Southern,  etc.,  R.  Co.  v.  Day,  20 
HI.  376,  71  AmD  278. 

[bl  Wliea  goods  luwe  heeft  Ae- 
layed  at  aa  lafennedlafce  point. — The 
rule  of  the  text  is  particularly  true 
where  the  goods  without  fault  on 
their  owner's  part  have  been  delayed 
at  an  Intermediate  point  and  the 
owner  desires  to  receive  them  there. 
Thus  in  The  Martha.  36  Fed.  313, 
defendant  steamer  was  delayed  at  an 
Intermediate  point  for  some  months 
undergoing  repairs.  On  learning  of 
the  delay  the  consignee  of  some 
glycerine  on  board  demanded  a  de- 
livery of  It  at  the  intermediate  point, 
offering  to  pay  the  entire  freight  and 
all  Incidental  expenses  and  to  sign  a 
general  average  bond.  The  master 
refused  to  deliver  there,  and  on  ar- 
rival at  the  port  of  destination  the 
glycerine  was  found  to  be  damaged. 
The  court  held  that  the  carrier  was 
liable  for  such  damage  and  for  the 
delay. 

[cj  A  piiTOlia«lnff  agent  who  oo»- 
slgns  cattle  brought  to  bis  principal 

cannot  afterward  while  they  are  in 
transit  change  their  destination,  nor 
confer  a  right  to  make  such  a  change 
on  another.  Lake  Shore,  etc..  R.  Co. 
V.  National  Live-Stock  Bank,  178  III. 
606,  63  NE  32G. 

[d]  Exonsc  for  faUnre  to  obey 
owner's  dlreotloas, — ( 1  >  The  fact 
that  a  person  to  be  notified  of  the 
arrival  of  goods  consigned  to  ship- 
per's order  takes  them  from  the  car- 
rier's possession  without  Its  knowl- 
edge and  detains  them  in  its  own 
warehouse  Is  no  Justification  for  the 
carrier's  failure  to  comply  with  the 
order  from  the  shipper  directing  a 
diversion  of  the  consignment.  Atchi- 
son, etc..  R.  Co.  V.  Schrlver.  72  Kan. 
550.  81  P  119.  4  LRANS  1066  and 
note.  (2>  Ro  the  fact  that  a  third 
person  claims  goods  shipped  to  the 
shipper's  order  and  represents  to  the 
carrier  that  he  expects  to  be  able  to 
arrive  at  an  understanding  with  the 
shipper  within  a  few  days  will  not 


For  later  oases,  dsTelopmeats  and  Aanffes  In  the  law  see  cumulative  Annotations,  same  title,  pag&nnd  note  nutnber. 
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gives  directions  for  a  change  in  .the  route  the  goods 
have  passed  into  the  possession  of  a  connecting 
carrier  does  not  affect  Oie  operation  of  the  rale. 
However,  such  right  of  diversion  cannot  add  to  the 
burden  of  the  carrier  or  require  it  to  do  more  than 
comply  with  a  proper  and  legal  demand  therefor.' 
In  the  absence  of  anything  to  show  the  contrary 
the  consignee  is  presumed  to  be  the  owner  of  the 
goods  shipped,"  and  the  carrier  before  complying 
with  a  demand  for  a  diversion  of  the  shipment 
by  one  not  the  consignee  is  entitled  to  be  fur- 
nished witrh  evidence  of  the  ownership  of  the 
person  making  the  request  and,  in  case  he  fails  or 
refuses  to  furnish  it,  he  cannot  complain  there- 
after of  a  refusid  to  divert  the  ^ipment."  If  the 
carrier  complies  with  the  owner's  request  to  divert 
the  shipment,  it  is  of  course  not  open  to  him  there- 
after to  object  to  the  failure  to  deliver  according 
to  the  original  contract"*  As  the  consignee  is  pre- 
emptively the  owner  of  the  goods  in  transit,  un- 
less the  carrier  is  advised  that  the  shipper  has  re- 
tained title  the  carrier  is  justified  in  complying 
with  the  consignee's  request  to  deliver  the  goods 


Justify  the  carrier  in  wlthholdlnc  de- 
livery according  to  the  ahlpper's 
order.  Atchison,  etc..  R.  Co.  v. 
Schriver,  supra. 

6.  Lewellyn  v.  Pere  Marquette  R 
Co..  186  111.  A.  171. 

7.  Ryan  v.  Great  Northern  R.  Co., 
90  Minn.  12.  »G  NW  758;  Worden  V. 
Canadian  Pac.  R.  Co..  13  Ont.  652. 

8.  Bailey  v.  Hudson  River  R.  Co., 
49  N.  T.  70:  Plnnlx  v.  Charlotte,  etc., 
R.  Co.,  66  N.  C.  34:  London,  etc.,  R. 
Co.  V.  Bartlett,  7  H.  &  N.  400,  158 
Reprint  S29,  23  ERC  434.  See  also 
lnf>a  S  817. 

9>  Ryan  v.  Oreat  Northern  R.  Co., 
90  Minn.  IS,  95  NW  76S;  Carder  v. 
Atchison,  etc.,  R.  Co.,  170  Mo.  A.  698. 
1&3  3W  617. 

[a]  ZMMtt  for  Oris  la  that  a 

dtrerslon  at  the  request  of  one  not 
the  owner  would  render  the  carrier 
liable  as  for  a  conversion  to  the 
true  owner  of  the  goods.  Carder  v. 
Atchlaon.  etc.,  R.  Co.,  170  Mo.  A.  €98. 
153  SW  617.  And  see  Ryan  v.  Oreat 
Northern  R.  Co.,  90  HInn.  12.  16,  96 
NW  768  (where  the  court  said:  "If 
we  were  to  hold  upon  the  facts  in 
this  case  that  the  actual  consignee  of 
fTOOds  in  transit  could  divert  or 
rightfully  demand  possession  at  an 
intermediate  point  without  the  pro- 
duction of  the  prima  facie  evidence 
of  his  ownership,  or  some  assurance 
or  reasonable  proof  that  he  was  en- 
titled to  have  his  request  complied 
with,  we  would  deny  to  the  carrier 
reasonable  protection  under  the  rule 
we  have  adopted,  which  would  Im- 
pose the  onerous  and  oppressive  bur- 
den of  determining  the  ownership  of 
the  property  upon  which  It  must  act 
at  its  peril"). 

10.  Howatt  V.  Barrett.  156  App. 
Dtv,  849,  142  NTS  135  [aft  216  N.  T. 
€60  mem.  110  NE  1042  mem]. 

11.  London,  etc..  R.  Co.  v.  Bart- 
lett. 7  H.  &  N.  400.  407.  408.  158 
Reprint  629.  23  ERC  434  (where  the 
court,  per  Polloch.  C.  B..  said:  "It 
la  clear  that  a  consignee  n-ay  re- 
ceive the  goods  at  any  staffe  of  the 
journey:  and  though  the  consignor 
directs  the  carrier  to  deliver  them  at 
a  particular  place,  there  no  con- 
tract by  the  carrier  to  deliver  at 
that  place  and  not  elsewhere.  The 
contract  Is  to  deliver  there  unless 
the  coTiKlgnee  shall  renufre  the  gondn 
to  be  delivered  at  another  place";  anrt 
t»er  Bramwell.  B.:  "The  iroods  are 
Intended  to  reach  the  conalpnee,  and 
provided  he  receives  them  tt  in  \-m- 
material  «t  what  place  thny  nre  de- 
livered. The  contract  's  to  deliver 
the  goods  to  the  consignee  at  the 
place  named  by  the  consignor  unle.sn 
the  consignee  directs  them  to  be  de- 
livered at  fi  different  place"). 

ra]  AppUcatlon  of  role. — Plaintiff 
wbo  had  sold  his  wheat  by  sample 


shipped  It  over  defendant's  line  to  be 
delivered  to  the  buyer  at  his  mill. 
On  the  arrival  of  the  wheat  at  the 
nearest  station,  about  two  miles  from 
the  mill,  defendant  company  kept  it 
there  acting  under  instructions  from 
the  consignee  that  wheat  arriving  at 
that  station  should  be  held  there  for 
him  until  he  sent  a  written  order  for 
It.  The  consignee  afterward  exam- 
ined the  wheat  and  refused  to  ac- 
cept it.  Plaintiff,  the  consignor, 
brought  this  action  against  the  car- 
rier to  recover  for  a  deterioration  in 
the  quality  and  the  value  of  the 
wheat  during  the  time  it  was  held 
at  the  station.  The  court  held  that 
defendant  was  protected  from  lia- 
bility under  the  Instructions  from 
the  consignee.  London,  etc.,  R.  Co, 
v.  Bartlett.  7  &  N.  400.  168  Re- 
print 529.  23  ERC  434.  See  also 
Mitchel  v.  Ede.  11  A.  &  E.  888,  89 
ECL  469,  113  Reprint  661;  Foster  v. 
Frampton,  6  B.  &  C.  107,  13  BCL  60, 
108  Reprint  892  (recornljElng  the 
rule). 

[hi    A  limitation  of  this  prlao^e 

is  that.  If  the  carrier  has  notice, 
actual  or  implied,  that  the  owner- 
ship of  the  goods  Is  not  In  the  con- 
signee, instructions  from  him  will 
constitute  no  defense  to  an  action 
for  a  delivery  not  in  accordance  with 
the  Instructions  of  the  consignor. 
Southern  Express  Co.  v.  Dickson,  94 
U.  S.  649,  24  L,  ed.  285. 

[c]  After  goods  have  reached  dss- 
tmatlon.— After  the  goods  have 
reached  their  original  destination, 
the  undertaking  of  the  carrier  so  far 
as  transportation  Is  concerned  Is  at 
an  end.  and  any  obligation  on  its 
part  to  deliver  at  a  different  point 
must  be  based  on  a  new  and  differ- 
ont  contract  which  must  bo  entered 
Into  on  Its  behalf  by  an  agent  with 
authority  to  make  such  contract. 
Melbourne  v.  Louisville,  etc..  R.  Co., 
88  Ala.  443,  6  S  7G2. 

[d]  Keoonsignment  on  revesting 
of  title  In  conngnor. — Where  title  to 
a  consignment  of  goods  revests  In 
the  consignor  after  delivery  to  the 
carrier  by  reason  of  the  failure  of 
the  consignee  to  perform  the  condi- 
tions annexed  to  the  vesting  of  title 
in  him.  and  a  new  contract  of  ship- 
ment Is  executed  by  the  carrier  while 
the  goods  are  In  Its  noppcislon  or 
under  Its  control  consigning  the 
(Tooils  to  another  consignee,  such  new 
contract  la  valid  and  binding  on  de- 
fendant. Myers  v.  Norfolk  Southern 
R.  Co..  171  N.  C.  190.  P8  SK  149. 

la,  St.  T>ouls.  etr..  R.  Co.  V.  Tllby, 
117  Ark.  1G3.  174  RW  1167. 

'  13.  Oeneral  Snty  of  carrier  to  flus 
alsh  oars  see  sunra  $  (<6. 

Bnltable  oars  'for  Uv»  stock  Ship- 
ments see  infra  j  94  et  seq. 

14.    U.  S.— The  Northern  Belle,  9 


at  some  other  destination  than  that  designated  hy 
the  consignor  and  inenis  no  liability  to  the  latter 
by  so  doing." 
DiTOTsion  u  a  defense  to  actions  for  damaies. 

The  diversion  of  a  shipmmt  with  the  carriers' 
consent  from  its  original  destination  to  a  better 
market  is  no  defense  to  an  action  for  damages  to 
the  goods.** 

[$  88]  £.  DntF  to  Furnish  SniUble  Oara"— ' 
1.   For  Inanimate  Freight — a.   In  GeneraL   It  is 

the  primary  duty  of  the  common  carrier  to  fumi^ 
vehicles  suitable  in  every  re^ct  in  building, 
strength,  and  mode  of  construction,  for  the  safe 
transportation  of  the  various  kinds  of  property 
which  are  usually  carried  by  it,  and  any  failure  to 
observe  its  duty  in  this  regard  Till  render  it  liable 
for  loss  or  injury  caused  thereby." 

Protection  agi^nst  elemanta.  In  the  fulfillment 
of  its  duty  to  provide  safe  and  suitable  cars  for  the 
transportation  of  goods  offered,  the  carrier  must 
provide  ears  which  will  protect  the  goods  from  the 
elements,"  and  no  defect  in  the  cars  will  excuse  a 
carrier  from  liability  on  proof  of  injury  to  the 

Wall.  626.  19  L.  ed,  746;  The  Niagara 
V.  Cordes,  21  How.  7.  16  L.  ed,  41; 
Cincinnati,  etc.,  R.  Co.  v.  Fairbanks, 
90  Fed.  467,  33  CCA  611. 

Ala.— Central  of  Georgia  R.  Co.  v. 
Chicago  Varnish  Co.,  169  Ala.  287.  S8 
S  832. 

Ark. — St.  LouIb.  etc..  R.  Co.  v.  Ren- 
froe.  82  Ark.  143,  100  SW  889,  118 
AmSR  58,  10  LRANS  317;  St.  Louis, 
etc..  R.  Co.  V.  Marshall,  74  Ark.  597, 
86  SW  802, 

111. — Chicago,  etc,  R.  Co.  v.  Davis. 
159  III.  63,  42  NE  382.  SO  AmSR  143: 
St.  LouIb.  etc..  R.  Co.  v,  Dorman,  72 
III.  504;  Fox  V.  Chicago,  etc.,  R.  Co., 
188  111.  A.  11. 

Iowa. — Beard  v.  Illinois  Cent.  R. 
Co..  79  Iowa  518,  44  NW  800.  18  Am 
SR  381.  7  LRA  280. 

Ky. — Cleveland,  etc.,  R.  Co.  v. 
Louisville  Tin.  etc.,  Co..  Ill  SW  S68, 
37  KyL  924,  17  LRANS  1034. 

Mass. — Smith  v.  New  Haven,  etc., 
R.  Co.,  12  Alleii  631.  80  AmD  166. 

Mich  — Kibby  V.  Michigan  Cent.  R. 
Co..  142  Mich.  813,  105  NW  769. 

Miss. — Oardner  v.  New  Orleans, 
etc,  R.  Co.,  78  Hiss.  640,  29  S  469; 
Searlas  v.  Alabatr.a,  etc.,  R.  Co.,  69 
Miss.  18S,  13  S  816. 

Ho. — Sloan  v.  St.  Louis,  etc.,  R. 
Co.,  68  Mo.  220;  Nicholson  t.  St. 
Louis,  etc.,  R.  Co.,  141  Mo.  A.  199. 
124  SW  E7S:  Potts  V.  Wabash,  etc., 
R.  Co.,  17  Mo.  A.  394. 

N.  H. — Baker  v.  .Boston,  etc.,  R. 
Co.,  74  N.  H.  100.  65  A  386,  124  Am 
SR  937.  12  AnnCas  1072. 

N.  Y. — Loomls  V.  Lehigh  Valley  R. 
Co..  208  N.  T.  312.  101  NB  907; 
Carmer  v.  New  York  Cent.,  etc..  R. 
Co..  74  Misc.  39,  133  NYS  G37;  Cam- 
den, etc..  R..  etc.,  Co.  v.  Burke,  13 
Wend.  611.  28  AmD  488. 

N.  C. — Lucas  V.  Norfolk  Routhprn 
R.  Co..  165  N.  C.  264.  80  SIO  1076; 
Forrester  v.  Southern  R.  Co..  147  N. 
C.  553.  61  SE  524,  18  LRANS  508  and 
note.  15  AnnCas  143. 

Tex. — Missouri,  etc.,  R.  Co.  v.  Mc- 
Lein.  5R  Tex.  Civ  A,  130,  Vt  161. 

Va. — New  York,  etc.,  R.  Co.  v. 
Cromwell.  98  Va.  227,  35  SE  444,  91 
AmSR  7^2.  49  LRA  4G2. 

Wash. — State  v.  Great  Northern  R. 
Co.,  43  Wash.  658.  86  P  1056.  117 
AmSR  1084.  C  LRANS  908. 

Can. — Grand  Trunk  R.  Co.  v.  Plts- 
gerald.  5  Can,  S.  C,  204. 

16.  Cleveland,  etc.,  R.  Co.  v. 
Louisville  Tin.  etc.,  Co.  in  SW 
33  Kyi,  924.  17  LRANS  1034:  Kibby 
V.  Michigan  Cent.  R.  Co..  142  Mich, 
ns.  105  NW  769.  And  see  C.  C. 
Taft  Co.  v,  American  Exnress  Co.. 
133  Iowa  622.  116  NW  897:  Searles 
V.  Alabama,  etc.,  R.  Co..  69  Miss.  188. 
13  S  815. 

[ai  Keaky  cir, — Where,  while  n 
freight  car  loaded  with  stoves  iiras 
waiting  at  Its  destl^' 
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goods.^'  Nevertheless  a  earner  is  not  required  to 
fnniiBh  cars  of  sufficient  strength  to  withstand  a 
storm  vhioh  it  could  not  reasonably  anticipate  as 
likely  to  occur. 

Ventilated  cars.  If  a  ventilated  car  is  the  only 
reasonably  safe  means  of  carrying  the  goods  offered 
for  transportation,  a  ventilated  ear  must  be  fui^ 
i^ished,  and  if  loss  or  injury  results  from  a  failure 
to  provide  a  ear  of  this  character,  the  carrier  must 
respond  in  damages." 

Be^rii^rator  cars.  For  tiie  shipment  of  goods 
of  a  perishable  nature,  such  as  fmit  or  v^atablra, 
milk,  butter,  etc.,  the  carrier  undertaking  their 
transportation  must  furnish  ears  specially  adapted 
to  the  preservation  of  such  goods,  such  as  refrig- 
erator ears,  during  the  time  required  for  their 
transition  from  the  place  of  shipmmt  to  the  place 
of  destination,*'  and  it  will  not  be  excused  from 
liability  for  loss  or  injury  by  the  fact  that  it  haa 
no  cars  of  the  kind  adapted  to  th«  carriage  of  sueh 
goods.* 

Open  cars.  If  open  cars  are  not  proper  to  be 
used  for  the  shipment  of  the  commocUty  offered  for 
transfportation,  the  furnishing  of  such  cars  in  con- 
sequence of  which  loBB  is  sustained  is  a  breach  of 
the  carrier's  common-law  duty  for  wluch  it  is 
liable;'*  and,  even  though  the  contract  provides 
specially  for  .shipment  in  open  cars,  the  carrier 
is  bound  to  provide  all  reasonable  appliances  to 
prevent  loss  and  is  responsible  for  loss  or  damage 
resulting  from  the  failure  so  to  do.''  However,  it 
has  been  held  that  the  carrier  is  not  negligent  in 


taking  freight  liable  to  be  injured  by  water  on  an 
open  flat  car,  when  the  size  of  the  box  in  which 
the  freight  is  packed  renders  it  im^ssible  to  pat 
it  in  a  box  car  and  proper  precautions  are  taken 
to  protect  it  from  the  weather.^ 

BnUcheads  or  grain  doon.  If  bulkheads  or  grain 
doors  are  necessary  to  render  the  cars  safe  and 
suitable  for  the  character  of  commodity  shiiq>ed, 
ears  thus  equipped  must  be  furnished. 

Howerer,  the  caiiier  is  not  boimd  to  nee  the 
safut  cars  in  nee  or  the  beet  appliancee  Its  duty 
is  complied  with  where  the  cars  are  reastmably 
suitable  for  the  purposes  for  which  they  ape  used.^ 

Trivial  repairs.  The  shii^er  is  obligated  to  make 
such  trivial  repairs  as  may  be  necessary  in  order 
to  use  the  ears  furnished  by  the  carrier,  rather  than 
to  say  that  because  of  such  trivial  defects  which 
render  the  ears  useless  for  the  purpose  intended 
he  will  not  use  the  same,  but  wilt  hold  the 
earner  liable  for  all  dam^^  which  ma^  result 
either  on  account  of  a  falling  market  or  otherwise, 
because  it  failed  to  furnish  ears  as  it  had  agreed, 
suitable  for  the  shipmoit  which  was  to  be  made." 
He  will,  of  course,  hie  entitled  to  recover  the  amount 
expended  in  making  repairs.^ 

[$  89]  h.  Liability  for  Loss  or  Injnry  Oansed 
by  Defecttve  Care  Not  Owned  by  Oarri<ar^— (1)  In 
OeneraL  The  duty  to  furnish  si^e  and  suitable  ears 
is  the  same  whether  the  cars  belong  to  the  carrier 
or  to  another.  It  is  a  matter  of  no  importance  who 
owns  or  furnishes  or  pays  for  the  particular  cars 
into  which  the  goods  are  loaded. By  using  the 


loaded,  rain  went  throuffh  the  roof 
of  the  car,  and  the  stoves  were  dam- 
afed  by  rust,  and  a  casual  inspection 
of  the  roof  would  have  revealed  Its 
unauitableness,  it  was  error  to  give 
a  peremptory  instruction  for  the  rail- 
road in  an  action  by  the  consignee. 
Gardner  v.  New  Orleans,  etc.,  R,  Co., 
78  Miss.  640,  29  S  4G9. 

16.  Cleveland,  etc.  Tt,  Co.  v.  Uouis- 
vllle  Tin.  etc.,  Co.,  til  SW  358,  33 
KyL  924,  17  LKANS  1034. 

17.  Gulf,  etc..  R.  Co.  V.  Texas  Star 
Plour  Mills,  (Tex.  Civ.  A.)  143  SW 
1179.  1182  [quot  Galveston,  etc.,  R. 
Co.  V.  Crier.  45  Tex.  Civ.  A.  434.  100 
SW  1177]  (where  the  court  said:  "A 
reasonable  man  can  be  guided  only 
by  a  reasonable  estimate  of  prob- 
abilities. If  men  went  about  to  guard 
themselves  against  every  risk  to 
themselves  or  others  which  might  by 
ingenious  conjecture  be  conceived  as 
posalble,  human  a'fFairs  could  not  be 
carried  on  at  all.  The  reasonable 
man.  then,  to  whose  ideal  tiehavior 
we  are  to  look  as  a  standard  of  duty, 
will  neither  neglect  what  he  can 
foresee  as  probable,  nor  waste  his 
time  and  anxiety  on  events  that  are 
barely  possible.  He  will  order  his 
precaution  by  the  measure  of  what 
aopears  likely  In  the  known  course 
of  things"). 

18.  Forrester  v.  Southern  R.  Co.. 
147  N.  C.  61  SE  524.  IS  I.RANS 
608.  15  AnnCas  143. 

19.  Ark. — St.  Iiouls,  etc.,  R.  Co.  v. 
Rwifroe.  S2  Ark.  l-iS.  100  pw 

118  AmSn  68.  10  LRANS  317 
(berrleN). 

III. — Chicago,  etc..  R.  Co.  v.  Davis. 
169  ni.  63.  42  NB  S82  [aff  S4  111.  A. 
1301  fhams). 

Iowa. — Beard  v.  Illinois  Cent.  R. 
rn,.  79  Iowa  TAS.  44  NW  SCO,  18  Am 
SR  381.  7  T.RA  280. 

N.  H, — Baker  v.  Boston,  etc.,  R. 
Co..  74  N-  H.  100.  65  A  386.  124  Am 
STt  937.  ^?.  AnnC.is  1072. 

Tex. — Ml.^Bnuri,  etc.,  R.  Co.  v.  Mc- 
T^ean.  5.5  Tex.  Civ.  A.  130.  118  SW 
161  (cahha^es). 

[a]  mik. — Where  large  quantities 
of  milk  are  produced  along  the  line 
of  a  common  carrier,  and  it  is  more 


advantageous  to  producers,  distrib- 
uters, and  consumers  to  have  it 
transported  in  special  cars  furnished 
with  Icing  facilities  than  in  ordinary 
cars,  it  is  the  duty  of  the  carrier  to 
furnish  such  cars.  Baker  v.  Boston, 
etc..  R.  Co..  74  N.  H,  100.  65  A  386. 
124  AmSR  937,  12  AnnCas  1072. 

[b]  Bntter. — By  virtue  of  the 
care  for  the  preservation  of  goods 
transported  by  them  which  is  re- 
riulred  of  carriers,  a  railroad  receiv- 
ing butter  for  shipment  south  in 
summer  Is  bound  to  ship  the  same  in 
such  manner  as  to  prevent  injury  by 
heat.  Beard  v.  lilinols  Cent.  R.  Co.. 
79  Iowa  518,  44  NW  800.  18  AmSR 
381.  7  LRA  280. 

[c]  Bllsot  of  oontmotliig  agvlttst 
UftollltT  for  Injury  by  Iwat  or  frost. 
— Ltabnity  for  loss  by  defects  in  a 
refrigerator  car  cannot  be  avoided 
by  a  provision  in  the  bill  of  lading 
that  the  company  should  not  be  lia- 
ble for  "decay  of  perishable  articles, 
or  injury  by  neat  or  frost."  since  by 
agreement  to  use  a  refrigerator  car 
It  especially  agreed  to  protect  the 
goods  from  heat.  Chicago,  etc..  R. 
Co.  V.  I>avls.  169  111.  63.  42  NE  382. 
50  Amf!R  143. 

ao.  Beard  v.  Illinois  Cent.  R.  Co., 
79  Iowa  518.  44  NW  800,  18  AmSR 
381.  7  LRA  280. 

31.  Insurance  Co.  of  North  Amer- 
ica V.  St.  Louis,  etc.  R.  Co.,  9  Fed. 
811,  3  McCrary  233  (cotton) ;  Lever- 
ing V.  Union  Transp.,  etc.,  Co.,  42  Mo. 
88,  97  AmD  320  (cotton:  recognizing 
the  rule);  Orand  Trunk  R.  Co.  v. 
Fitzgerald.  6  Can.  S.  C.  204  (petrol- 
eum). 

Ta]  "Wlisre  a  oonuiioB  eatrlar 
nndertakes  to  transport  cotton  for 
Urs  on  open  flat  cars,  it  Is  bound  to 
take  all  needful  precautions  for  the 
safety  and  nrotprtlon  nf  the  cotton. 
Insurance  Co.  of  North  Amerffia  v. 
St.  Louis,  etc..  R.  Co..  9  Fed.  811.  3 
McCrary  2-13.  See  also  Lfverlng  v, 
Union  Transp..  etc.,  Co..  42  Mo.  88. 
97  AmD  (rerngnizlng  the  rule). 

22.  Chicago,  etc..  R,  Co.  v.  Moss. 
60  Miss.  1003. 

S3.  Burwell  v.  Raleigh,  etc.,  R. 
Co..  94  N.  C.  451. 


34.  Loomls  v.  Lehigh  Valley  R. 
Co..  208  N.  T.  312.  322.  101  NE  907: 
Carmer  v.  New  York  Cent.,  etc.,  R. 
Co..  74  Misc.  39.  133  NYS  637. 

"When  a  carrier  solicits  and  re- 
ceives produce  for  shipment  In  bulk, 
the  law  implies  the  obligation  to  fur- 
nish cars  which  are  reasonably  fit 
for  that  service;  and  when  the  car- 
rier fails  In  that  duty,  to  the  damage 
of  the  shipper,  the  latter  may  ordi- 
narily invoke  his  remedy  at  law  to 
recover  the  loss  which  results  from 
the  dereliction  of  the  forirer," 
Loomls  v.  Lehigh  Valley  R.  Co.,  su- 
pra. 

28.  Illinois  Cent.  R.  Co.  v.  Haynea, 
63  Miss.  486;  Selby  v.  Wilmington, 
etc..  R.  Co..  113  N.  C.  588.  18  SE  88. 
37  AmSR  635.  See  also  infra  i  94 
(where  the  above  principle  Is  applied 
with  respect  to  cars  for  tranaiiorta- 
tlon  of  live  stock). 

36.  Loomls  v.  Lehigh  Valley  R. 
Co..  208  N.  Y.  312,  323.  101  NE  90T 
(where  the  court  said:  "Any  other 
course  would  entail  upon  both  un- 
necessary hardship  and  loss.  The 
carrier  could  be  mulcted  in  dam- 
ages out  of  all  proportion  to  Ita 
slight  Infraction  of  duty,  and 
the  shipper  subjected  to  losses, 
under  his  contract  with  others, 
not  within  the  scope  of  the  car- 
rier's agreement,  and  thus  irre- 
mediable. These  considerations,  and 
others  of  mutual  convenience,  are 
doubtless  responsible  for  the  long 
standing  and  practically  universal 
custom  in  this  part  of  the  country  of 
permitting  the  shippers  of  grain  and 
produce  in  bulk  to  equip  cars  fur- 
nished for  such  service  with  the  nec- 
essary bin  doors  or  bulkheads  when 
the  carrier  has  failed  to  do  so"). 

87.  Loomis  v.  Lehigh  Valley  R. 
Co..  208  N.  T.  312,  101  NE  907. 

88.  Oars  nssd  for  transportaitloB 
of  lly*  stock  xee  infra  |  9S. 

39.  IT.  ."(.—Cincinnati,  etc.  R.  Co. 
V.  Fairbanks,  90  Fed.  467,  33  CCA 
611. 

Ala, — Central  of  Georgia  R.  Co.  v. 
Chicago  Vamlah  Co.,  169  Ala.  287,  S3 

S  832 

Ark. — St.  Louis,  etc..  R.  Co.  v.  Ren- 


For  lat«r  oaseSt  dsTalopmuits  and  ohanKss  In  the  law  see  cumulative  Annotations,  same  title, : 
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cars  for  the  purpose  of  conveying  tbe  goods,  it 
makes  th^  its  own."*  Nevertheless  it  has  been 
held  that  a  carrier  reeeiving  a  foreign  freight  ear 
from  another  road  is  not  required  to  moke  a  seien- 
tifie  inspection  of  the  brakes  of  such  car  to  ascer^ 
tain  whether  they  are  safe,  but  only  a  praetieal 
inspection,  or  an  inspection  eonsistent  vith  the 
reasonable  dispateh  o£  its  business.*^ 

[i  90]  (2)  Oara  FnnUflhed  by  Oaouignor.  If 
the  consignor  undertakes  to  furnish  the  cars  used 
in  transportation,  the  carrier  is  not  liable  tar  a 
loss  resulting  from  their  defective  condition." 

[$91]  c.  LUbllit7  for  Znjiffy  on  Ooniwctiac 
Line  Dae  to  DofectiTe  Oan."*  Where  an  initial 
carrier  is  guilty  of  n^ligenee  in  furnishing  a  de- 
fective car,  it  will  be  liable  for  resulting  injuries, 
although,  at  the  time  of  such  injuries,  tbe  car  was 
on  a  Una  of  a  connecting  carrier;"  and  the  fact 
that  the  eontnwt  of  shipment  provides  that  the  car- 
rier riiall  be  liable  only  for  loss  or  injury  occurring 
on  its  own  line  makes  no  difference. 

[4  92]   d.  Oonteact  or  Onatom  aa  Affectrng  Lia- 


bility.'* The  general  principles  stated  apply  irre- 
spective of  any  express  contract  that  the  carrier 
may  make  to  the  contrary.  The  failure  to  dis- 
charge its  duty  in  this  regard  is  negligence  from 
the  consequoiceB  of  which,  in  aoeordance  with  ele- 
mentary and  well  settled  principles,  the  carrier  is 
not  permitted  to  free  itself  by  contract"  or  custom.^ 
[$93]  6.  Asaomption  of  Bisk  by  Shipper." 
Where  the  shipper  of  the  goods  voluntarily  selects 
vehicles  himself,  by  virtue  of  express  contract  or 
under  circumstances  whitA  chai^  him  with  full 
knowledge  of  their  capabilities  and  defects,  relying 
on  his  own  judgment  and  not  on  the  duty  of  the 
carrier,  the  carrier  is  not  liable  for  loss  or  injury 
caused  by  defects,"  except  such  as  are  latent  and 
not  readily  discoverable.'^  Nevertheless  it  should 
appear  either  that  there  was  a  distinct  agreement 
by  the  shipper  to  assume  the  risk  of  the  sufficiency 
of  the  car  furnished,^  or  that  the  shipper  did  not 
leave  the  selection  of  the  car  to  the  carrier,  but 
awumed  that  duty  himself."  And  it  has  been  held 
that  a  consideration  is  necessary  to  render  a  contract 


froe.  82  Ark.  143.  100  SW  8S9,  118 
AroSR  B8,  10  LRANS  317. 

Iowa. — Beard  v.  Illinois  Cent.  R. 
Co..  7a  Iowa  fil8.  44  NW  800,  18  Am 
SR  381,  7  LRA  280. 

Me. — Ross  V.  Maine  Cent  R.  Co., 
114  Me.  287,  96  A  223. 

Minn. — Shea  v.  Chicago,  etc.,  R,  Co., 
66  Minn.  102.  68  NW  608. 

N.  C. — Lucas  V.  Norfolk  Southern 
R.  Co.,  165  N.  C.  264.  80  SE  1076. 

Tex. — St.  Louis,  etc,  R.  Co.  v.  Car- 
lisle, 34  Tex.  Civ.  A.  268,  78  SW  663. 

Va. — New  York,  etc.,  R.  Co.  v. 
Promwell.  98  Va.  227,  Zb  SE  444,  81 
AmSR  722,  49  L.RA  462. 

"A  railway  company  cannot  escape 
responsibility  for  Its  failure  to  pro- 
vide cars  reasonably  fit  for  the  con- 
veyance of  the  particular  class  of 
goods  it  undertakes  to  carry,  by  al- 
leffinff  that  the  cars  used  for  the 
purposes  of  its  own  transit  were  the 
property  of  another."  New  York, 
etc..  R.  Co.  V.  Cromwell,  98  Va.  227, 
232,  35  SE  444,  81  AmSR  722,  49  LRA 
462. 

[a]  Tlias  (1)  where  a  carrier  un- 
dertook to  transport  a  shipment  of 
strawberries  and  to  furnish  a  refrig- 
erator car  and  to  Ice  the  same.  It 
could  not  escape  liability  for  damage 
to  the  shipment  because  of  failure 
properly  to  ice  the  car  by  showing 
that  the  car  belonged  to  another  cor- 
poration and  that  under  the  agree- 
ment between  it  and  the  carrier  the 
duty  of  Icing  the  car  devolved  on 
the  other  corporation.  St.  Louis,  etc., 
R.  Co.  V.  Renfroe,  82  Ark.  143.  100 
SW  889,  118  AmSR  68,  10  LRANS  317. 
(3)  In  an  action  for  damages  caused 
by  the  freezing  of  carloads  of  pota- 
toes shipped  under  a  special  contract 
mads  by  defendant  in  Its  own  name, 
withont  disclosing  or  pleading  any 
agency,  it  was  immaterial  who  owned 
the  cars  or  what  kind  of  cars  were 
used  as  the  contract  was  the  con- 
tract of  defendant.  Ross  v.  Maine 
Cent.  R.  Co..  114  Me.  287.  96  A  223. 

rb]  Cam  l«as«d  from  sUpper, — 
Where  the  freight  was  shipped  In 
oars  leased  by  the  carrier  from  the 
consignor  under  an  agreement  by 
which  the  carrier  was  to  keep  the 
cars  In  repair  at  the  consignor's  cost, 
ihe  carrier  was  liable  for  loss  of 
frelirht  caused  by  defects  thpreln. 
Central  of  Qeorgla  B.  Co.  v.  Chicago 
Varnish  Co.,  169  Ala.  287.  53  S  833. 

30.  Shea  v.  Chicago,  etc.,  TL  Co., 
C«  Minn.  102.  68  NW^OS. 

31.  Western  Maryland  R.  Co.  v. 
State.  95  Md.  637,  63  A  9G9. 

39.  Central  of  Georgia  TL  Cn.  v. 
Chicago  Varnish  Co..  169  Ala.  287,  G3 
S  832. 

33.  Oars  used  for  transportation 
of  livs  stock  see  Infra  f  96. 

34.  Ark. — St.  Louis,  etc..  R.  Co.  v. 
Marshall.  74  Ark.  597,  86  SW  802. 

Mich.— Kibby  V.  Michigan  Cent.  R. 


Co..  142  Mich.  313.  105  NW  769. 

Miss. — Alabama,  etc..  R.  Co.  v. 
Searles,  71  Miss.  744.  16  S  855: 
Searles  v.  Alabama,  stc  R.  Co.,  69 
Miss.  186,  13  S  815. 

N.  C. — Lucas  V.  Norfolk  Southern 
R.  Co..  165  N.  C.  264,  80  SE  1076; 
Forrester  v.  Southern  R.  Co.,  147  N. 
C.  653,  61  SE  524,  18  LRANS  508,  15 
AnnCas  143. 

Tex. — Houston,  etc.,  R.  Co.  v.  Wll- 
kerson.  (Civ.  A.)  82  SW  1069;  Inter- 
national, etc..  R.  Co.  V.  Aten,  (Civ.  A.) 
81  SW  3 46. 

[a]  Vhns,  (1>  where  a  carrier  waa 
bound  to  furnish  a  suitable  car  for 
the  shipment  of  cabbages,  and  to 
sufficiently  Ice  the  same,  and  the  cab- 
bages were  damaged  by  rea.qon  of  the 
carrier's  negligence.  It  was  liable  for 
damages  so  sustained,  although  some 
of  the  injuries  resulted  after  the 
shipment  had  passed  from  its  pos- 
session. Houston,  etc..  R.  Co.  v. 
Wilkerson,  (Tex.  Civ,  A.  >  82  SW 
1069.  (2)  Defendant  railroad  con- 
tracted to  transport  a  carload  of 
potatoes  for  plaintiff,  the  car  to  be 
sent  over  defendant's  road  to  a  cer- 
tain point,  and  thence  forwarded  over 
connecting  roads.  The  shipping  or- 
der provided  that  no  carrier  should 
be  liable  for  loss  or  damage  not  oc- 
curring on  its  own  road  or  Us  portion 
of  the  through  route,  nor  after  the 
property  was  ready  for  delivery  to 
the  next  carrier.  After  the  car  was 
transferred  to  a  connecting  road  the 
potatoes  were  injured  by  rain,  by 
reason  of  the  defective  condition  of 
the  car  roof.  It  was  held  that  de- 
fendant was  not  absolved  from  lia- 
bility by  the  shipping  order,  as  by 
Its  contract  It  was  bound  to  furnish 
a  car  suitable  for  the  entire  trip  and 
to  deliver  the  car  and  cargo  to  the 
connecting  line  in  good  condition. 
Klbby  V.  Vlchigan  Cent.  R.  Co.,  142 
Mich,  213,  105  NW  7S9. 

aa.  Klbby  V.  Michigan  Cent.  R. 
Co..  142  Mich.  S18.  106  NW  769. 

36.  Oars  nssd  In  transportation  of 
live  stock  .<:ee  Infra  I!  97.  98. 

Xiimitatlona  of  BaMIltr  ai^lnsrt 
nsgUgsnoe  In  nneral  see  Infra  I  195. 

37.  Ogdensburg,  etc..  It.  Co.  v. 
Pratt.  89  r.  S.  123,  22  L.  ed.  827:  Cin- 
cinnati, etc.,  R.  Co.  V.  Falrbinka,  90 
Fed.  467.  33  CCA  611:  Lake  Erie,  etc., 
R.  Co.  V,  Holland.  162  Ind.  406,  69 
NR  138.  63  T-RA  948;  Wfl.sh  V.  Pitts- 
burg, etc.  R.  Co.,  10  Oh.  St.  65,  75 
AmD  490.  , 

3a.  Beard  v.  Illinois  Cent.  R.  Co., 
79  Inwa  518.  44  NW  800,  18  AmSR 
381,  7  LR.A.  280  (holding  that  negli- 
gence in  shipping  butter  without  tak- 
ing precautions  to  prevent  injury  by 
he.it  is  not,  excused  by  the  fact  that 
the  butter  was  received  from  another 
carrier  In  a  sealed  car.  and  that  it 
was  the  custom  to  haul  the  cars  re- 
ceived  from   such   carrier  without 


changing  the  cargo,  such  custom  It- 
salf  being  based  on  negligence). 

39.  See  also  infra  ii  98,  99. 

40.  Edward  Frollch  Glass  Co.  v. 
Pennsylvania  Co.,  138  Mich.  116,  122, 
101  NW  228,  110  AmSR  310,  4  Ann 
Cas  1140  and  note  [clt  Cyc];  Nichol- 
son v.  St.  Louis,  etc..  R.  Co.,  141  Mo. 
A.  199.  124  SW  573;  Densmora 
Commn,  Co.  v.  Duluth,  etc.,  R,  Co., 
101  Wis.  5G3.  77  NW  904. 

[a]  The  reason  for  the  ml*  has 
been  clearly  statsd  by  an  eminent 
Jurist  and  text  writer  as  follows: 
"Where  the  shipper  exercises  his  own 
Judgment,  is  not  deceived  or  mislfed 
by  the  carrier,  and  chooses  a  car  for 
the  transportation  of  his  property, 
the  carrier  Is  not  answerable  for  the 
sufficiency  of  the  car,  at  least  where 
the  shipper  selects  the  car  In  consid- 
eration of  a  reduced  rate,  or  the  like, 
for  In  such  a  case  he  does  not  trust 
to  the  carrier  nor  rely  upon  the  duty 
of  the  carrier,  but.  on  tne  contrary, 
freely  exercises  his  right  of  choice, 
and  relies  entirely  upon  his  own 
Judgment,  so  that  there  is  no  reason 
for  athrmlng  that  the  carrier  was 
guilty  of  any  wrong."  4  £<lllott  Rail- 
roads §  1480. 

rbl  AivUcation  of  rule. — Where, 
under  an  agreement  between  defend' 
ant  railroad  company  and  a  con- 
signor, the  latter  was  authorized  to 
select  cars  for  the  transportation  of 
Its  merchandise,  and  It  selected  a  car 
which  had  been  delivered  to  it  loaded 
with  sand,  for  the  shipment  of  a 
consignment  of  glass  to  plaintiff,  and 
damage  resulted  by  reason  of  the  un- 
sultableness  of  the  car,  the  railroad 
company  was  not  liable  to  the  con- 
signee for  negligently  furnishing  an 
unsuitable  car,  since  as  against  the 
railroad  company  the  consignee  was 
hound  'by  the  consignor's  selection 
under  such  agreement.  Edward  Fro- 
llch Glass  Co.  v.  Pennsylvania  Co., 
138  Mich.  116,  122,  101  NW  223  [clt 
Cyc], 

41.  Seaboard  Air  Line  R.  Co.  v. 
McRae.  14  Ga  A.  94,  80  SE  211. 

tH.  Ogdensburg.  etc..  R.  Co,  v. 
Pratt.  22  Wall.  (U.  S.)  126.  22  L.  ed. 
827:  Cleveland,  etc.,  R.  Co  v.  I..ouls- 
vllle  Tin.  etc..  Co.,  lit  SW  358.  S3 
KyL  924.  17  LRANS  1034;  Forrester 
V.  Southern  R,  Co,,  147  N.  C.  SS3.  61 
SE  624,  18  LRANS  608.  15  AnnCas 
143. 

43.  Cleveland,  etc,  R.  Co,  v.  Louis- 
vine  Tin,  etc.,  Co.,  Ill  SW  358.  33 
KyL  924,  17  LRANS  1034. 

[a]  A  shimsr  wlio  at  Us  own  sx- 
p«UM  and  ▼ouuLtacUr  introdnoss  ap- 
pllsnees  on  tlis  oar  cannot  recover 
against  the  carrier.  In  the  absence 
of  an  explicit  contract  for  such  ex- 
pense, as  the  carrier  Is  in  the  first 
Instance  the  .iudge  of  the  sufficiency 
of  Its  cars.  Sloan  v.  St.  Louis,  etc.. 
R.  Co.,  58  Mo.  220, 
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of  the  character  under  confdderation  valid.^  The 
mere  fact  that  the  shipper  has  inspected  the  car/° 
or  knows  of  the  defects,**  will  not  exempt  the  car- 
rier from  liability  for  loss  or  injury  caused  by  such 
defects.  No  duty  rests  on  the  shipper  to  inject 
a  car  furnished  by  a  carrier  or  to  exeroise  care  to 
know  whether  the  car  is  in  condition." 

94]  2.  For  Live  Stock*^— a.  In  OeneraL 
A  railroad  company  which  undertakes  to  ship  live 
stock  must  take  into  consideration  the  kind  and 
character  of  stock  and  must  furnish  a  car  that  is 
reasonably  safe  and  suitable  for  the  transpojrtation 
of  that  particular  kind  of  stock,  and  it  is  liable 

44.  Seaboard  Air  Line  R.  Qo.  v. 
McRae,  14  Ga.  A.  94.  80  SK  211. 

4B.  St.  Louis,  etc.,  R.  Co.  v.  Mar- 
shall, 74  Ark.  G97,  86  SW  802:  Chi- 
caffo,  etc.,  R.  Co.  v.  Davis,  159  III.  63, 
42  NE  382,  50  AmSR  143  [aJt  54  111. 
A.  130];  Jones  v.  St.  Louis,  etc.,  R. 
Co.,  115  Mo.  A.  232.  91  SW  158;  Hunt 
V.  Nutt,  (Tex.  Civ.  A.)  27  SW  1031. 

46.  Oedenebure,  etc.,  R.  Co.  v. 
Pratt.  2f  Wall.  (V.  S.)  123,  22  L.  ed. 
827:.  St.  Louis,  etc.,  R.  Co.  v.  Mar- 
shall, 74  Ark.  697,  86  SW  802-  Mis- 
souri, etc,  R.  Co.  V.  McLean,  55  Tex. 
Civ.  A.  lib,  118  SW  161. 

[a]  AppUeation  of  ml*.— Althoueh 
a  shipper  may  discover  before  the 
loadlDK  or  the  departure  of  the  car 
that  it  Is  not  suitable  for  carrying 
cabbages,  or  other  like  perishable 

Koda,  he  will  not  on  that  account 
deemed  guilty  of  contributory 
negltgence,  or  of  having  assumed 
such  risk,  where  he  has  no  means 
or  opportunity  of  relieving  himself 
of  the  situation.  In  a  case  like  this, 
where  the  cabbages  have  been  pur* 
chased  and  gathered  by  the  shipper 
from  various  farms,  in  view  of  Im- 
mediate shipment  on  cars,  and  de- 
fendants have  agreed  to  furnish  cars 
suitable  for  the  purpooe,  the  Ship- 
pers, even  though  they  may  have 
known  that  the  cars  were  not  the 
proper  kind  or  iced  as  required,  had 
either  to  ship  them  at  the  risk  of 
their  decaying  In  transit,  or  to  let 
them  He  and  rot  at  the  place  where 
they  were  carried  for  shipment;  for, 
as  they  had  no  means  of  preserving 
them,  the  cabbages  woulo  certainly 
decay  If  they  were  not  shipped.  The 
condition  of  things  was  brought 
about  by  the  railroad's  breach  of  Its 
obligation  to  furnish  suitable  cars 
properly  refr I ge raited,  and  It,  rather 
than  plaintiff,  should  be  held  liable 
for  the  damages  consequent  on  load- 
ing the  goods  on  the  cars  which  It 
furnished  for  that  purpose.  Mis- 
souri, etc.,  R.  Co.  V,  McLean,  65  Tex. 
Civ.  A.  130,  118  SW  161. 

47.  Cleveland,  etc.,  R.  Co.  v.  Louis- 
ville Tin.  etc..  Co.,  Ill  SW  358.  33 
KyL  924,  17  LRANS  1034  and  note. 

48.  Dnty  to  fanlsb  snltaUs  «•» 
for  shipment  of  f^f ^—ftt  XMglit 
see  supra  |  88. 

49.  V.  a. — Ogdenshurg,  etc.,  R.  Co. 
V.  Pratt,  22  Wall.  128.  22  L. 
ed.  827. 

Ala. — Western  R.  Co.  v.  Harwell. 
91  Ala.  340.  8  S  649;  E^ast  Tennessee, 
etc..  R.  Co.  v.  Johnston,  75  Ala.  596, 
SI  AmR  489. 

Ark. — St.  Louis,  etc..  B.  Co.  v. 
Jones.  126  SW  102S. 

Colo. — Union  Pac.  R.  Co.  v.  Ralney, 
19  Colo.  226.  34  P  986. 

Hawaii. — Ferrelra  v.  The  American 
Steamship  Arizonan,  3  Hawaii  Fed. 
530. 

III. — Illinois  Cent.  R.  Co.  v.  Harris. 
184  III.  57.  56  NE  316.  48  LRA  175 
[afT  84  111.  A.  462];  Indianapolis, 
etc..  R.  Co.  V.  Strain.  81  111.  604;  St. 
Louts,  etc.,  R.  Co.  v.  Dorman,  72  III. 
604 ;  Terre  Haute,  etc.,  R.  Co.  v. 
Crews.  63  111.  A.  50. 

Iowa. — Elair  v.  Wells.  156  Iowa 
190.  135  NW  615;  Betts  v.  Chicago, 
etc..  R.  Co.,  92  Iowa  313.  60  NW  623. 
54  AmSR  558.  2S  LRA  248;  McDanlel 
V.  Chicago,  etc..  R.  Co..  24  Iowa  412. 

Ky. — Louisville,  etc..  R.  Co,  v  Rash, 


for  injuries  resulting  from  its  failure  so  to  do.*^ 
Tliis  duty  to  provide  safe  and  suitable  cars  re- 
quires not  only  that  they  shall  be  safe  as  originally 
furnished,  but  also  that  they  shall  be  kept  so,  and 
that  their  appurtenances  shall  be  so  attended  to  as 
to  render  the  inelosure  by  the  car  safe."  No  duty  is 
imposed  by  law  on  the  shipper  to  inspect  cars  to 
see  if  they  are  properly  equipped.^^  If  large,  heavy, 
strong  animals  are  shipped,  the  car  must  be  pro- 
portionately safe  and  stroug.^^ 

Escape  of  animals.  If,  because  of  defects  in  cars, 
the  animals  being  transported  escape,  the  carrier 
will  be  liable  for  the  loss." 


141  Ky.  226.  132  SW  663;  Louisville, 
etc..  R.  Co.  v.  Gormley,  109  SW  346. 
Ill  SW  289,  33  KyL  802;  Rhodes  v. 
Louisville,  etc..  R.  Co..  »  Bush  688; 
Cincinnati  Southern  R.  Co.  v.  Potts. 
10  Ky.  Op.  394. 

La. — Peters  v.  New  Orleans,  etc., 
R.  Co..  16  La.  Ann.  222,  79  AmD  578. 

Mass. — Evans  v.  Fitchburg  R.  Co., 
Ill  Mass.  142,  IE  AmR  19;  Smith  v. 
New  Haven,  etc..  R.  Co.,  12  Allen  531. 

90  AmD  166. 
Mich, — Great   Western   R.    Co.  v. 

Hawkins,  18  Mich.  427. 

Miss.— -Covington  v.  Tasoo,  etc.,  R. 
Co.,  71  8  821. 

Mo. — ^Emerson  v.  St.  Louis,  etc., 
R.  Co..  Ill  Mo.  161,  19  SW  lllS:  Har- 
rison V.  Missouri  Pac.  R.  Co.,  74  Mo. 
364,  41  AmR  318;  Mason  v.  Missouri 
Pac.  R.  Cq^  25  Mo.  A.  478. 

Mont. — wahle  v.  Oreat  Northern 
R  Co..  41  Mont  326,  109  P  718. 

Nebr. — Puller  v.  Chicago,  etc.,  R 
Co.,  99  Nebr.  611.  1B7  NW  332;  Allen 
v.  Chicago,  etc..  R.  Co.,  82  Nebr.  726. 
118  NW  665.  23  LRANS  278;  Chi- 
cago, etc.,  R  Co,  V.  Williams,  61 
Netr.  608,  85  NW  832,  66  LRA  289; 
Union  Pac,  R.  Co.  v.  Langan,  5  2 
Nebr.  105,  71  NW  979;  Chicago,  etc.. 
R  Co.  V.  Deaver,  46  Nebr.  307,  63 
NW  790. 

N.  Y,— Root  V,  New  York.  etc..  R. 
Co..  83  Hun  111,  31  NYS  357  [aff  155 
N.  Y,  668  mem.  49  NE  1103  mem]. 

N.  C. — Hornthal  v.  Norfolk  South- 
ern R  Co..  167  N.  C.  627,  82  SE  830; 
Harden  v.  Chesapeake,  etc..  R.  Co.. 
157  N.  C.  238,  72  SE  1042, 

Pa. — Trace  v.  Pennsylvania  R,  Co., 
26  Pa.  Super.  466. 

S.  T). — Berry  v.  Chicago,  etc,  R. 
Co..  24  S.  D.  611,  124  NW  859. 

Tex. — Great  Northern  R.  Co.  v, 
Boge,  (Civ.  A.)  169  SW  1093;  Galves- 
ton, etc.,  R.  Co.  V.  Young,  (Civ.  A.) 
148  SW  1113;  Gulf,  etc.,  R.  Co.  v. 
Cunningham.  51  Tex.  Civ.  A.  368,  113 
SW  767;  Trout  v.  Gulf.  etc..  R.  Co.. 
(Civ.  A.)  Ill  SW  220;  International, 
etc..  R.  Co.  V.  Pool,  (Civ.  A.)  59  SW 
911;  Missouri  Pac.  R.  Co.  v,  Nichol- 
son, 2  Tex.  A.  Civ,  Cas.  §  168, 

Va. — Moore  v,  Baltimore,  etc.,  R. 
Co,.  103  Va.  189,  48  SE  887;  Chesa- 
peake, etc,  R.  Co.  V.  American  Exch. 
Bank,  92  Va«  496,  23  SE  936.  44  LRA 
449:  Norfolk,  etc,  R.  Co.  v.  Harman, 

91  Va.  601,  22  SE  490.  SO  AmSR  855, 
44  LRA  289. 

Wis. — John  Schroeder  Lumber  Co. 
V.  Chicago,  etc.,  R.  Co..  136  Wis.  B75, 
116  NW  179,  128  AmSR  1089;  Ayres 
V.  Chicago,  etc,  R.  Co.,  71  Wis.  372, 
3?  NW  432,  6  AmSR  226. 

Wyo. —  Chicago,  etc.,  R.  Co.  v.  Mor- 
ris, 16  Wyo.  308,  316.  93  P  664  [cit 
Cyc]. 

Eng. — Blower  v.  Great  Western  R. 
Co.,  L.  R.  7  C.  P.  655.  3  ERC  138; 
McManus  v.  Lancashire,  etc.,  R,  Co.. 
4  H.  &  N.  327,  157  Reprint  865. 

"A  railroad  company  In  the  very 
nature  of  Its  business  is  under  the 
duty  to  furnish  the  shipper  a  reason- 
ably safe  car  for  the  transportation 
of  llvo  stock  or  any  other  freight. 
The  carrier  owns  and  presents  the 
cars  for  loading.  The  shipper  has 
little,  If  any,  option  in  selecting  the 
equipment  to  be  used.  In  the  very 
nature  of  thlne.s  he  is  jlowerless  to 
register  any  eltective  protest."  Cov- 


ington v.  Yazoo,  etc,  R.  Co.,  (Mies.) 
71  S  821,  823. 

[a]  sua    obllgatlou    Js  absolut* 

without  reference  to  the  fitness  or 
fldeltty  of  agents  or  offlcers,  sub- 
ordinate or  otherwise,  unless  the 
shipper,  with  notice  of  the  defect,  as- 
sented to  the  use  of  the  defective 
cars.  Great  Western  R  Co.  v.  Ebw- 
kins,  18  Mich.  427. 

[b]  Ztofeottve  slat. — A  carrier  waa 
liable  for  Injuries  to  a  mule  caused 
by  her  getting  her  leg  through  a  hole 
left  by  the  breaking  of  a  defective 
slat  In  the  car  In  which  she  waa 
transported.  Green  v.  Chicago,  etc., 
R  Co.,  166  Mo.  A.  259,  137  SW  611. 

50.  Root  v.  New  York,  etfc.,  R.  Co.. 
83  Hun  (N.  Y.)  Ill  (where,  after  the 
stock  was  loaded,  one  door  of  the  car 
could  not  be  entirely  closed,  but  it 
was  put  In  a  train  without  being  In- 
spected, and  nothing  more  was  done 
to  It;  and  after  the  train  had  started, 
a  horse  fell  out  of  the  open  door  and 
was  killed;  and  it  was  held  that  the 
carrier  had  been  guilty  of  gross  neg- 
ligence and  waa  liable  for  the  lose, 
although  a  provision  in  the  contract, 
valid  In  New  York,  stipulated  that 
the  carrier  should  not  be  liable  for 
any  loss  due  to  negligence). 

61.   Mason  v.  Missouri  Pac,  R.  Co.. 

25  Mo.  A.  473;  Gulf,  etc.,  R  Co. 
Trawick.  80  Tex.  270.  15  SW  668,  18 
SW  948-  Chicago,  etc..  R.  CO.  v.  Mor- 
ris, 16  Wyo.  308,  93  P  664. 

Sa.  Betts  V.  Chicago,  etc..  R.  Co., 
92  loVa  848,  60  NW  623.  64  AmSR 
568.  26  LRA  248:  Berry  v.  Chicago, 
etc..  R.  Co.,  24  S.  D.  611.  124  NW  859. 

[a]  la  other  TOzttSt  It  would  require 
a  stronger  and  better  car  to  trans- 
port large,  heavy,  strong  horses  than 
It  would  to  transport,  for  Instance, 
a  load  of  sheep,  hogs,  or  calves. 
Every  carrier  roust  take  notice  of  the 
fact  that  large,  heavy,  young,  stroner 
horses,  or  horses  that  are  unbroken, 
will  require  a  stronger  vehicle,  a 
vehicle  much  more  safe  and  sound 
in  construction  than  will  some 
smaller  or  less  powerful  animal. 
They  must  furnish  a  car  which  Is 
suitable  and  safe  for  the  transporta- 
tion of  that  particular  kind  of  stock. 
They  must  take  notice  of  the  fact 
that  horses  and  cattle  are  liable  to 
exert  a  force  on  the  car.  to  tax  its 
strength,  in  proportion  to  the  size 
and  strength  of  the  animal,  Its  dis- 
position, its  character,  and  whether 
It  Is  broken,  or  unbroken  and  wild 
and  vicious  In  disposition.  Berry  v. 
Chicago,  etc..  R.  Co.,  24  S.  n.  611,  124 
NW  869. 

[b]  Oar  liable  to  be  broken  by 
anlm&lB . — A  car  is  not  sufllclent  for 
the  transportation  of  live  stock  which 
is  liable  to  be  broken  by  the  ordi- 
nary acts  of  such  animals,  and  the 
shipper  may  recover  for  injuries  re- 
sulting from  the  use  of  an  insufH- 
cfent  car  under  such  circumstances. 
Betts  v.  Chicago,  etc.,  R.  Co..  92 
Iowa  343.  60  NW  623,  64  AmSR  668, 

26  LRA  248. 

53.  Indianapolis,  etc.,  R.  Co.  v. 
Strain,  81  HI.  504;  Indianapolis,  etc.. 
R.  Co.  V.  Allen.  31  Ind.  394;  Smith  v. 
New  Haven,  etc..  R.  Co.,  12  Allen 
(Mass.)  631,  90  AmD  166:  Jones  v. 
St.  Louis,  etc..  R.  Co.,  116  Mo.  A. 
232,  91  SW  158. 

[a]    Snfllolenoy  of  oar  doors^The 


For  later  cases,  darelopmenta  and  QlutB^es  In  the  law  see  cumulative  Annotations,  same  title,  page^nd  note  number. 
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Dnty  to  ventilate  can.  So  the  dnty  to  furnish 
suitable  cars  includes  the  furnishing  of  suf&eient 
facilities  for  the  proper  vraitilation  thereof." 

Beddinc  sanding."  If  the  cars  ean  be  made 
safe  and  suitable  for  the  kind  of  animals  clipped 
only  by  the  use  of  bedding''"  or  sanding,"  it  is  the 
dnty  of  the  carrier  to  furnish  same;  and,  whethw 
bound  to  or  not,  if  it  undertakes  to  bed  the  cars, 
it  must  exercise  at  least  ordinary  care  to  see  that 
it  is  properly  done;"  and  if  injury  results  from 
improper  bedding,  the  carrier  will  be  liable."* 
HowevOT,  if  the  car  is  bedded  so  as  to  be  reason- 
ably safe,  the  riiipper  can  ask  no  more  from  the 
carrier,  and  if  he  indulges  in  his  whim  to  change 
conditions,  he  takes  his  own  risk  so  far  as  the 
alteration  may  be  concerned.*"  Where  the  shipper 
assumes,  by  q)ecial  contract,  the  duty  of  proper 
storage  of  his  cattle,  and  accepts  and  loads  the  car 
without  objection,  and  with  knowledge  tlut  it  was 
iM)t  bedded,  he  cannot  hold  the  company  Uable  for 
n^ligence  because  of  a  failure  to  bed  the  car,  or 
because  of  the  insufficiency  of  the  bedding;"-  but 
a  contract  which  provides  that  the  sdiipper  shall 


load  and  unload,  and  care  for,  water,  feed,  and  rest 
the  animals  during  transportation  does  not  impose 
on  him  the  dnty  to  bed  or  otherwise  prepare  the 
car."" 

Infected  can.  It  is  also  the  duty  of  the  car- 
rier to  furnish  cars  free  from  contagions  animal 
diseases,  and  its  failure  so  to  do  will  render  it 
liable  for  the  resulting  damages." 

Oars  customarily  used.  The  fact  that  the  ean 
furnished  an  those  which  the  carrier  has  always 
used  is  no  defense,  if  they  are  not  suitable."  The 
furnishing  of  a  car  ''in  general  and  approved  use" 
does  not  fully  discharge  the  earner  from  liability." 

If  BOltaUe  can  an  famished  and  dne  ean  is 
exercised,  the  carrier  is  not  liable  for  injuries  re- 
sulting by  reason  of  the  vieiousness  and  unruly 
disposition  of  the  animals  or  from  any  inherent 
vice." 

The  carrior  Is  not  bound  to  fnnlsh  the  most  safe 

can  in  m  or  the  best  appliances."  Its  duty  is 
complied  with  where  the  cars  an  nasonably  safe 
and  suitable  for  the  purposes  for  which  they  an 
to  be  used." 


sufficiency  of  a  car  door  to  resist  the 
atniggles  of  animals,  ho  ;vever  un- 
ruly. Is  in  the  power  of  a  railroad 
company  to  secure;  and  its  obliga- 
tion In  this  respect  is  not  satisfied 
by  furnishing  a  reasonably  strong 
car.  The  company  Is  bound  to  have 
ono  absolutely  and  actually  sufficient. 
It  Is  practicable  to  make  a  car  so 
strong  that  cattle  cannot  break  it 
down  and  fait  out.  For  any  failure 
to  do  so  the  carrier  Is  responsible. 
Smith  V.  New  Haven,  etc.,  R.  Co.,  12 
Allen  (Mass.)_531.  90  AmD  166.  But 
see  Selby  v.  Wilmington,  etc.,  R.  Co., 
113  N.  C.  588,  59S.  18  SK  88,  37  Am 
SR  635  (where  it  was  held  error  to 
Instruct  the  jury  that  "the  car  must 
be  'sufficiently  strong  to  resist  the 
strugglM  of  the  stock,  and  the  com- 
pany Is  liable  for  loss  occasioned  by 
its  neglect  in  this  regard,  In  spite 
of  the  fact  that  the  animals  are 
vicious  and  unruly,  on  the  principle 
that  it  is  within  its  power  to  pro- 
vide those  which  are  actually  and 
absolutely  sufficient"). 

54.  E^ast  Tennessee,  etc..  It.  Co,  v. 
Whittle,  27  Ga.  535,  73  AraD  741; 
Kime  V.  Southern  R.  Co.,  160  N.  C. 
457.  76  SE  509,  43  LRANS  617  and 
note;  John  Schroeder  Lumber  Co.  v. 
Chicago,  etc..  R.  Co.,  136  Wis.  B75, 
lis  NW  179.  128  AmSR  1039. 

ta]  Tailor*  to  proTld*  alattea 
OooTS. — Although  a  shipper  hires 
cars  and  loads  nls  animals  Into  them 
as  h«  ae«a  fit,  the  carrier  Is  still 
liable  for  the  loss  of  animals  which 
were  suffocated  on  account  of  the 
carrier's  failure  to  provide  slatted 
doors,  as  It  had  agreed  to  do.  Elast 
Tennessee,  etc.,  R.  Co.  v.  Whittle,  27 
Ga.  535,  73  AmD  741. 

[b]  A  eonaeetliiir  carrier  is  guilty 
of  negUgeince  In  ulllng  to  Inspect 
the  car  and  to  ventilate  the  same 
so  that  the  aninuils  are  given  proj>er 
irni  * 


breathing  conditions,  whereby  they 
suffer  luunr.  Klme  v.  Bouthern  R. 
Co..  ISO  K.  C.  467,  76  SB  S09,  43  LRA 
NS  617. 


as.  See  also  Infra  9  103. 
5&  Allen  V.  Chicago,  eta,  R.  Co., 
92  Nebr.  726.  118  NW  656.  23  LUA 
NS  278  and  note.  And  see  East  Ten- 
nessee, etc,  R.  Co.  V.  Johnston,  76 
Ala.  696.  SI  AmR  489  (holding  that, 
when  the  liability  of  the  railroad 
company  la  not  modified  by  contract, 
and  It  undertakes  the  transportation 
of  cattle  under  the  common-law  lia- 
bility for  safe  delivery,  It  cannot  be 
affirmed,  as  a  matter  of  law,  that  the 
failure  to  "bed"  a  car  for  the  trans- 
[lortatlon  of  cattle,  with  straw  or 
other  material.  Is  negligence  per  se; 
but  If  it  Is  shown  that  such  a  course 
is  usual  and  customary,  and  Is  such 
a  precaution  as  a  prudent,  compe- 
tent, and  faithful  man.  experienced 
In  the  buslnens,  would  take,  the  com- 


pany will  be  reaponalble  for  any  in- 
jury cauaed  by  Ita  omlaslon  In  this 

regard). 

[a]  Vhera  by  reason  of  a  dafeo- 
Ut*  oar  it  ia  neoaaaary  to  txanafar 
anJmala   to   another   oar,   and  the 

owner  la,  by  reason  thereof,  unable 
to  furnish  suitable  bedding,  the  car- 
rier will  be  liable  for  resulting  dam- 
ages. McDanlel  v.  Chicago,  etc.,  R. 
Co..  24  Iowa  412. 

67.  Blair  Horse,  etc.,  Co.  v.  St. 
Joseph,  etc.,  B.  Co..  (Mo.  A.)  ISO  SW 
412, 

[a]  Tioe  oX  »»*™»iff  iB  eoBjvB»- 
tioB    with    oaxxier'a  nagUffeiiQe.^ 

Where  the  Injury  to  a  shipment  of 
mules  by  rail  was  caused  by  the  evil 
and  vicious  propensities  ox  the  ani- 
mals. Incited  and  caused  by  defend- 
ant's negligence  In  falling  to  sand 
the  floor  of  the  car,  leaving  it  smooth 
and  slippery  and  causing  them  to  fall 
and  bite  one  another,  the  carrier  was 
liable  for  the  resulting  damages. 
Blair  Horse,  etc.,  Co.  v.  St.  Joseph, 
etc..  R.  Co.,  (Mo.  A.)  180  SW  412. 

SB.  Houston,  etc.,  R.  Co.  v.  Mayes, 
44  Tex.  Civ.  A.  81.  97  SW  318. 

69.  Texas  Cent.  R.  Co.  v. 
O'Loughlln,  87  Tex.  Civ.  A.  640,  84 
SW  11U4, 

[a]  Tire. — If  a  railroad  company, 
employed  In  the  transportation  of 
live  stock,  permits  straw  or  other 
combustible  materials  to  be  used  In 
the  cars  and  a  fire  originates  there- 
from, by  which  the  animals  are  in- 
jured, it  Is  such  negligence  as  will 
render  it  liable  for  the  loss  sus- 
tained. Powell  V.  Pennsylvania  R. 
Co..  32  Pa.  414.  76  AmD  B64;  Trace 
V.  Pennsylvania  R.  Co.,  26  Pa.  Super. 
466. 

60.  Allen  v.  Chicago,  etc.,  R.  Co.. 
82  Nebr.  726,  118  NW  665,  23  LRA 
NS  278  and  note. 

61.  E&at  Tennessee,  etc.,  R.  Co. 
V.  Johnston,  75  Ala.  696.  603.  61  AmR 
489.    See  also  infra  SS  97.  98.  99. 

ra]  Beaaon  for  rale. — In  such 
case,  by  his  contract  he  virtually 
agi^ees  that,  "in  respect  to  the  par- 
ticular transaction,  the  carrier  Is  not 
to  be  regarded  aa  In  the  exercise  of 
his  public  employment,  but  as  a  pri- 
vate person,  who  Incurs  no  resoonsi- 
bllity  beyond  that  of  an  ordinary 
bailee  for  hire,  and  answerable  only 
for  misconduct  or  negligence."  K&at 
Tennessee,  eta,  R-  Co.  v.  Johnston, 
supra. 

es.  Allen  v.  cnilcago,  etc.,  R.  Co., 
82  Nebr.  726,  118  NW  6ES,  23  LRANS 
278. 

Ta]  Baasoa  for  nOa, — Contracts 
of  this  character  will  not  be  extended 
beyond  the  strict  letter  of  the  agree- 
ment. Allen  V.  Chicago,  etc.,  R.  Co., 
82  Nebr.  726,  118  NW  «6,  23  LRANS 
278  and  note. 


63.  Illinois  C^nt.  R.  Co.  v.  Harris, 
184  111.  67.  66  NB  316,  48  LRA  176. 

04.  Leonard  v.  FHtchburg  R.  Co., 
143  Mass.  307,  9  NB  667;  ^erry  v. 
Chicago,  etc.,  R.  Co.,  24  S.  D.  611,  24 
SW  869. 

[a]  Thna,  in  an  action  to  recover 
damages  for  an  Injury  to  cattle  while 
being  transported  to  quarantine 
grounds  In  Improper  cars,  defendant 
company  showed  that  the  cara  were 
similar  to  those  which  It  had  always 
used  for  that  purpose,  and  that  It 
was  the  only  company  in  the  state 
engaged  In  such  transportation.  It 
was  held  that  this  was  no  defense 
if  the  cara  were  in  fact  defective. 
Leonard  v.  Fltchburg  R.  Co.,  143 
Mass.  307,  9  KE  667. 

SS.  Hornthal  v.  Norfolk  Southern 
R.  Co.,  167  N.  C.  627,  82  SE  830. 

[a]  Beaaon  for  rule. — This  is  onlj 
a  part  of  the  obligation  to  carry 
safely.  The  car  must  be  reasonably 
fit  and  suitable  for  the  particular 
service  In  the  exercise  ot  the  degree 
of  care  which  the  law  requires  of 
the  carrier.  A  car  In  general  use 
may  not  be  a  proper  one  for  the  par- 
ticular shipment  when  the  special 
circumstances  and  surroundings,  con- 
dition of  weather,  length  of  Journey, 
and  other  pertinent  facts  are  con- 
sidered. Hornthal  V.  Norfolk  South- 
ern R.  Co.,  167  N.  C.  627.  82  SE 
830. 

ee.  Southern  Pac.  Co.  v.  Arnett. 
Ill  Fed.  849.  60  CCA  17:  Southern 
Express  Co.  v.  Fox.  131  Ky.  257.  115 
SW  184,  117  SW  270,  133  Am,SR  241; 
Smith  v.  New  Haven,  etc..  R.  Co.,  12 
Allen  (Mass.)  631,  90  AmD  165;  S«lby 
V.  Wilmington,  etc.,  R.  Co.,  113  N.  C. 
688,  18  SE  88.  37  AmSR  635  See 
also  infra  j  149. 

[a]  "Baasonablr  safe." — A  car 
stall  in  which  a  horse  was  trans- 
ported by  a  carrier  Is  reasonably 
safe  when  It  is  such  as  a  person  of 
ordinary  prudence  would  provide. 
Southern  Express  Co.  v.  Pox,  181  Ky. 
267.  115  SW  184,  117  SW  270,  133 
AmSR  241. 

67.  See  cases  Infra  note  68. 

68.  Illinois  Cent.  R.  Co.  v.  Haynea, 
63  Misa.  485;  Selby  v.  Wilmington, 
etc.,  R.  Co.,  118  N.  C.  688.  IB  SE  88, 
37  AmSR  635.  See  also  supra  S  88 
(where  the  above  principle  Is  ap- 
plied with  respect  to  transportation 
of  inanimate  freight). 

tal  Zlfeot  of  atatnte  raqnirtav 
aoltable  oara. — Where  the  statute  re- 
quires railroads  to  furnish  suitable 
cars,  under  a  penalty  the  nenalty 
will  not  be  imposed  for  falling  to 
furnish  cars  of  a  particular  kind,  in- 
asmuch as  only  suitable  cars  are  re- 
quired. Austin,  etc..  R.  Co.  v.  Slator, 
7  Tex.  Civ.  A.  344.  26  SW  238.  " 
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95]  b.  Liability  for  Injury  Oaosed  by  Defec- 
tive Cars  Not  Owned  by  Carrier.™  The  fact  that 
the  carrier  uses  ears  for  the  transportation  of 
stock,  which  cars  do  not  belong  to  it,  will  not  re- 
lieve it  from  liability  for  loss  or  injury  caused  by 
the  defective  condition  of  the  ears."* 

96]  c  Liability  for  Injuries  on  Connecting 
Line  Due  to  Defective  Oars.'^^  If  a  carrier  assumes 
transportation  of  stock  to  a  point  beyond  its  own 
line,  it  must  deliver  the  stock  at  the  terminus  of  its 
own  road  in  cars  suitable  to  transport  the  stock  to 
the  point  of  destination,^^  and  it  is  liable  for  injury 
to  the  stock  caused  by  the  defective  condition  of 
the  car,  whether  the  injury  occurs  on  its  own  line 
or  that  of  a  connecting  carrier. '^^  This  is  so,  even 
though  there  is  a  special  contract  limiting  the  lia- 
bility of  the  carriOT  to  the  end  of  its  road;'* 
and  the  fact  that  the  connecting  carrier  accepted 
the  cws  from  the  initial  carrier  in  the  condition 
which  they  were  in  with  reference  to  bedding  did 
not  make  the  cars  part  of  tile  connecting  carrier's 
means  of  transportation  so  as  to  r^de>r  it  liable 
for  damages  thereafter  occurring  by  reason  of  im- 
proper bedding,  in  snefa  sense  as  to  relieve  the 


initial  carrier  from  liability  for  its  negligence  in 
failing  properly  to  bed  the  cars."  And  where  an 
animal  was  injured  because  of  defects  in  a  car, 
the  carrier  will  not  be  relieved  from  liability  be- 
cause the  shipper  failed  to  accompany  and  to  care 
for  the  shipment  duriii^  the  entire  journey  as  pro- 
vided by  the  contract. 

[$07]  d.  Contractual  Provisions  Limiting  Lia* 
bility" — (1)  In  General.  The  duty  of  the  carrier 
to  furnish  safe  and  suitable  cars  is  in  no  way 
affected  by  an  express  contract  to  the  contrary.'* 
The  failure  to  discharge  its  duty  in  this  respect 
is  negligence,  and  according  to  well  settled  prin- 
ciples the  carrier  cannot  by  contract  or  otherwise 
relieve  itself  from  the  consequences  of  its  own 
negligence.'" 

[$  98]  (2)  Contractual  FroTiaions  Devolving  on 
Shipper  Duty  of  Inspection  and  Sdection.^   It  is 

very  generally  held  that  the  duty  of  the  carrier  to 
fumiSi  suitable  cars  cannot  be  evaded  or  its  lia- 
bility for  failure  so  to  do  limited  by  a  mere  stipu- 
lation in  the  shipping  contract  or  bill  of  lading  de- 
volving on  the  shipper  the  duty  of  selecting  cars 
suitable  for  the  poiposea  of  his  shipmmt,^^  or  by 


69.  Gars  UMd  for  tnuuportatlon 
of  UuuUmat*  freight  see  supra  I  89. 

70.  Ind. — Nashville,  etc.,  K.  Co.  v. 
Johnson,  (A.)  lOfl  NE  912. 

Miss.— -CovinKton  v.  Yasoo,  etc.,  R. 
Co..  71  8  821. 

N.  C. — Kime  v.  Southern  R.  Co„ 
160  N.  C.  467,  76  SB  609,  43  LRANS 
617. 

S.  C. — Walllnsford  v.  Columbia, 
etc.,  R.  Co..  26  S.  C.  258,  2  SB  19. 

Tenn, — Louisville,  etc.,  R.  Co.  v. 
Dies,  91  Tenn.  177,  18  SW  266,  SO 
AmSR  871. 

[a]  The  faot  that  the  carrier  nra 
a  oar  of  a  ipeolal  Und  furnished  1>r 
an  Independent  corporation  will  not 
relieve  ft  from  IlabTllty  If  the  car  Is 
defective.  Lioulavllle,  etc.,_R.  Co.  v. 
Dies,  91  Tenn.  177,  18  SW  26S,  80 
AmSR  871. 

[b]  Can  of  oouuotliur  carriers. — 
Inasmuch  as  a  terminal  carrier  is 
not  bound  to  accept  from  a  connect- 
ing carrier  a  shipment  of  live  Btoek 
in  a  car  of  insunlclent  size  and  Im- 
properly bedded,  If  It  does  accept 
such  shipment  It  will  be  liable  for 
any  Injuries  resulting  to  the  stock 
by  reason  of  the  InauRlclency  of  the 
car  or  the  lack  of  bedding.  "By 
accepting  said  car,  and  undertaking 
to  transport  said  horses  therein,  ap- 

fiellant  made  such  instrumentality 
ts  own.  Its  responsibility  flowing 
therefrom  is  exactly  the  same  as  If 
it  had  furnished  satd  car  on  its  mo- 
tion, and  failed  to  supply  It  with 
bedding."  Nashville,  etc.,  R.  Co.  v. 
Johnson.  (Ind.  A.)  109  NE  912,  915. 

71.  OroBB  references: 

Cars  used  for  transportation  of  in- 
animate freight  see  supra  §  91. 

Liability  of  connecting  carrier  for 
loss  or  Injury  due  to  defective  oars 
received  from  Initial  carrier  see 
infra  E  890. 

73.  Eckert  v,  Pennsylvania  R.  Co.. 
211  Pa.  267.  60  A  781.  107  AmSR  571; 
and  cases  Infra  note  73. 

73.  111. — Indianapolis,  etc.,  R.  Co, 
V.  Strain,  81  Til.  504  (escape  of  ani- 
mals on  connecting  line,  because  of 
defects  in  cars). 

Ky. — Burnslde,  etc..  R.  Co.  v.  Tun- 
man,  72  aVT  786.  24  KyL  2052. 

Mo. — Jones  v.  St,  Louifl.  etc..  R.  Co,. 
115  Mo.  A.  232,  91  SW  168  (escape  of 
animals  on  connecting  line  due  to  im- 
proper bedding). 

Nebr. — Fuller  v.  Chi(iago.  etc.,  R. 
Co..  99  Nebr.  611.  157  NW  332. 

Teic. — Texas  Cent.  R.  Co.  v. 
O'Loughlin,  37  Tex.  Civ.  A.  64  0.  84 
RW  li04  (improper  bedding):  Inter- 
national, etc..  R.  Co.  v.  Aten.  (Civ.  A.) 
81  RW  346  (holding  that,  where  a  car- 
rier's agent  was  informed  that  plain- 


tiff desired  the  use  of  a  car  for  the 
shipment  of  bees,  but  furnished  a  car 
which  was  unsuitable  therefor  and  so 
defective  that  the  bees  were  injured 
after  the  car  had  left  defendant's 
road  and  was  lu  the  possession  of  a 
connecting  carrier,  the  carrier  was 
liable  therefor). 

74.  Indianapolis,  etc..  R.  Co.  v. 
Strain.  81  III.  604;  Jones  v.  St.  Louis, 
etc.,  R,  Co.,  115  Mo.  A.  232,  236,  91 
158;  Texas  Cent.  R.  Co.  v.  O'Lough- 
lln.  37  Tex.  Civ.  A.  640,  84  SW  1104. 

fa]  Season  for  mie. — "From  con- 
siderations of  public  policy,  to  fur- 
nish sound  and  suitable  vehicles  for 
the  transportation  of  such  property 
as  Is  usually  carried  by  them.  Is  a 
duty  that  common  carriers  cannot 
shirk  or  shift."  Jones  v.  St.  Louis, 
etc..  R.  Co..  116  Mo.  A.  232.  235.  91 
SW  158. 

75.  Texas  Cent.  R.  Co.  v,  O'Lough- 
lln,  37  Tex.  Civ,  A.  640.  84  SW  1104. 

7fl.  St,  Louis,  etc.,  R.  Co.  v.  Bro- 
sius.  47  Tex.  Civ.  A.  647,  669,  lOB  SW 
1131  (where  It  was  said  that  nothing 
that  a  shipper  "would  have  been  re- 
quired to  do  under  the  terms  of  this 
special  contract  would  have  relieved 
appellant  from  Its  legal  duty  to  fur- 
nish him  a  car  free  from  such  de- 
fects"). 

77.  Cross  referenoesi 

Cars  used  In  transportation  of  inani- 
mate freight  see  supra  f  92. 

Limitations  of  liability  against  negli- 
gence In  general  see  infra  8  195. 

78.  See  cases  Infra  note  79. 

79.  Lake  Erie,  etc.,  Co.  v.  Hol- 
land. 162  Tnd.  406,  69  NK  US.  63  LRA 
948:  Tndlarapnlla,  etc.,  R.  Co.  v.  Allen. 
?.l  Ind.  3^4:  Welsh  v.  riftsburg,  etc.. 
R.  Co..  10  Oh.  St.  465,  75  AmD  490: 
Trout  v.  Oulf.  etc..  R.  Co..  (Tex.  Civ. 
A.)  Ill  SW  220.  But  see  Thomas  v. 
St.  Louis,  etc..  R.  Co..  188  Mo,  A.  22. 
173  SW  96  (holding  that  a  contract 
for  the  Interstate  transportation  of 
.i,nfmals  which  declares  that  the  rates 
for  the  shipment  are  lor.-er  than  If  at 
carrier's  ri.sk.  that  the  rates  are 
based  nn  the  nature  and  the  extent 
of  liahlllty  assumed  by  the  carrier, 
that  the  shipper  may  elect  whether 
to  ship  under  the  contract  at  the 
lower  rate  or  at  the  carrier's  risk  at 
a  higher  rate,  and  which  provides 
that  the  carrier  will  not  be  respon- 
sible for  any  loss  from  afly  Refect  In 
the  cars,  and  that  notice  of  claim 
must  be  given  at  destination  before 
the  stock  is  mingled  with  other  stock 
and  within  one  day  after  delivery  at 
destination,  is  within  the  Carmack 
amendment,  and  does  not  contain  any 
limitation  on  the  liability  of  the  car- 
rier as  against  Its  own  negligence). 


[a]    Oontraots    within  rule. — (l> 

Provisions  of  a  carrier's  live  stock 
contract  that  the  shipper  should  in- 
spect the  cars  In  which  the  stock  was 
to  be  transported,  and  that  the  ship- 
per's loading  the  stock  Into  the  cars 
should  be  an  acknowledgment  and  an 
acceptance  by  him  of  their  sufflclency 
and  suitability  In  every  respect,  and 
that  the  carrier  should  not  be  liable 
for  damages  caused  by  delay,  etc., 
were  unreasonable  as  an  attempt  by 
the  carrier  to  limit  Its  liability  for 
its  own  negligence.  Adams  v.  Colo- 
rado, etc.,  R.  Co,,  49  Colo.  47S,  113  P 
1010,  36  LRANS  412  and  note.  (2)  It 
has  similarly  been  held  that  a  state- 
ment in  a  contract  for  the  shipment 
of  live  stock  that  the  condition  of 
the  cars  and  the  bedding  was  satis- 
factory did  not  relieve  the  carrier 
from  liability  for  failure  properly  to 
bed  the  cars,  a  carrier  not  being  per- 
mitted to  limit  its  common-law  lia- 
bility. Texas  Cent.  R.  Co.  v.  McCall, 
(Tex.  Civ.  A.)  166  SW  925, 

80.  Contract  imposing  dntr  of  In- 
specting' pens  and  fnelosurss  on  ship- 
per see  supra  {  62. 

81.  Blatcher  v.  Philadelphia,  etc., 
R.  Co.,  31  App.  (D.  C.)  386,  388.  16 
LRANS  991  [olt  Cyc];  Berry  v.  Chi- 
cago, etc.,  R.  Co.,  24  S.  D.  611.  24 
SW  859;  Gulf  Coast,  etc..  R.  Co.  v. 
Eoge.  (Tex.  Civ.  A.)  169  SW  1093; 
Shay  v.  I.Tnlon  Pac.  Co..  (Utah)  153  P 
31  (holding  that  under  the  Carmack 
amendment  a  stipulation  In  a  hill  of 
lading  of  emigrant  movables,  Includ- 
ing horses,  that  the  shipper  should 
inspect  the  cars  In  which  the  stock 
was  to  be  transported  and  satisfy 
himself  that  they  were  safe  and  In 
proper  condition,  and  report  to  the 
carrier's  agent  or  employee  any  vis- 
ible defect  therein,  and  demand  nec- 
essary repairs  before  using  them,  and 
that  the  fact  of  his  allowing  hla 
stock  In  the  cars  should  be  an  accept- 
ance of  their  suitability,  and  that  ne 
thereby  assumed  all  the  risk,  loss,  or 
damage  from  any  other  cause  than 
the  willful  negligence  of  the  carrier, 
referred  only  to  such  defects  as 
might  in  some  way  arfect  the  safety 
or  suitability  of  the  cars  for  trans- 
portation purposes,  and  not  to  defects 
which  could  become  dangerous  or 
operative  only  by  reason  of  some  sub- 
sequent negligence  of  the  carrier,  so 
that  the  shipper's  unreported  notice 
of  a  defect  in  the  door  of  a  car 
and  his  agent's  unreported  notice  of 
a  defect  In  the  roof  through  which 
sparks  from  a  helper  engine  placed 
too  near  the  car  fell,  causing  a  Are 
which  destroyed  Its  contents,  did  not 
charge  the  shipper  with  contributory 


Porlntsr  easss,  dsrslopusats  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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a  general  stipulation  that  the  shipper  haa  examined 
the  car  in  which  the  stock  is  shipped  and  accepts 
it  as  suitable  and  sufficient.^^  This  will  not  estop 
him  from  recovering  for  injuries  due  to  a  defec- 
tive ear,  inasmuch  as  the  carrier  cannot  limit  his 
eommon-law  liability  so  as  to  ex^pt  himself  from 
the  consequences  of  his  own  n^ligence.^  And  even 
though  such  a  contract  was  valid,  if  the  carrier 
knew  at  the  time  that  the  car  selected  was  unsafe 
and  the  shipper  failed  to  discover  such  unsoundness 
by  reason  of  the  defects  being  latent,  proof  of  such 
facts  would  charge  the  carrier  with  liability  for 
injuries  resulting  therefrom." 

[$99]  e.  AasnmptiOii  of  Bisk  by  Shipper." 
Where  the  shii^r  of  live  stock  makes  his  own 
selection  of  the  vehicles  under  circumstanees  which 
charge  him  with  full  knowledge  of  all  their  capa- 
biHtiea  and  defects  the  carrier  is  not  resfponsible 


for  any  injury  which  may  result  exclusively  from 
such  defects.^  However,  it  must  appear  that  the 
shipper  with  proper  opportunities  for  observation 
and  with  notice  of  the  actual  condition  of  the  cars 
assented  to  the  use  of  them.^^  Nothing  less  than  a 
distinct  agreement  to  assiune  the  risk  is  sufficient.*^ 

Shipper's  presence  during  loading.  The  mere 
presence  of  the  shipper  will  not  lessen  the  car- 
rier's responsibility  as  to  the  safety  of  the  cars, 
where  the  shipper  has  no  control  over  the  matter.^ 

Inspection  of  car  by  shipper  or  knowledge  of 
defects."  Likewise  the  mere  fact  that  the  shipper 
examined  the  oar  and  made  no  objections  to  its 
fitness,*^  or  mere  knowledge  on  his  part  that  the 
cars  are  not  provided  with  such  appliances  as  are 
required  by  common  law  or  statute,  or  that  they 
are  otherwise  defective"'  will  not,  in  general,  re- 
lieve Uie  carrier  from  liability.    A  limitation  of 


neffllffence  In  the  selection  and  use 
oC  tbe  car).  See  also  Infra  I  201  (as 
sustaioinr  this  vi«w). 

[a]  *^  Is  aralut  tbe  voUoy  of 
tbrn  law  to  permit  a  common  carrier 
to  evade  Ita  plain  duty  by  attempting 
to  make  a  car  Inspector  of  the  ship- 
per, who  may  know  nothtntf  about 
cars  or  their  equipment."  Blatcher 
V.  Philadelphia,  etc..  R.  Co.,  31  App. 
(I>.  C.)  385.  388,  16  LRANS  »91. 

Sa.  U.  S.— Cincinnati,  etc,  R.  Co. 
V.  Fairbanks.  90  Fed,  487,  33  CCA 
«11. 

Ala. — Western  R.  Co.  v.  Harwell,  91 
Ala.  340,  8  S  649. 
MiBs.— Covington  ▼.  Taioo,  etc.,  R. 

Co.,  71  S  821. 

N.  C. — Washington  Horse  Exch.  v. 
Louisville,  etc..  R.  Co.,  171  N.  C.  65, 
70,  87  SE  941  [clt  CycJ. 

Oh. — Welsh  V.  Pittsbursr,  etc.,  R. 
Co.,  10  Oh.  St.  66,  72  Anr.ilJ  490. 

S.  C. — Klme  V.  Southern  R.  Co.. 
160  N.  C.  457,  461,  76  SE  509,  43 
LRANS  617  [clt  Cyc]. 

Tenn. — Louisville,  etc..  R.  Co.  v. 
Dies,  91  Tenn.  177,  18  SW  266,  SO 
AmSR  871. 

Tex, — San  Antonio,  etc..  R.  Co,  v. 
Dolan.  (Civ.  A.)  85  SW  302;  Galves- 
ton, etc.,  R.  Co.  V.  Sllegman,  (Civ.  A.) 
23  SW  298;  Gulf,  etc.,  R.  Co.  v.  Wll- 
helm,  3  Tex.  A.  Civ.  Cas.  I  468.  See 
also  Southern  Kansas  R.  Co.  v. 
Hushey.  (Civ.  A.)  182  SW  361  (hold- 
ing that  an  agreement  reauirlng  the 
shipper  to  Inspect  the  cars  and  to 
accept  them  If  In  good  condition,  and 
declaring  that  In  the  event  of  fail- 
ure it  shall  he  conclusively  pre- 
sumed that  the  cars  were  suitable, 
ts  void). 

Wash. — Buck  v.  Oregon  R.,  etc.. 
Co..  53  Wash.  118.  101  P  491. 

See  also  Leonard  v.  Whitcorab,  95 
Wis.  646,  70  NW  817  (holding  that 
a  carrier  is  liable  for  Injury  to  ani- 
mals shipped,  from  a  defect  In  the 
car  which  a  reasonably  careful  in- 
spection by  an  experienced  person 
would  have  disclosed,  but  which  was 
not  obvious  or  such  as  would  ordi- 
narily be  discovered  hy  an  inexperi- 
enced person,  notwithstanding  a  stip- 
ulation that  the  shipper  examine  the 
car  and  assume  the  risk  of  Its  suit- 
ableness, unless  he  acepted  it  with 
full  knowledge  of  the  defect). 

But  see  Central  of  Georgia  R.  Co, 
V.  James.  117  Ga.  832,  838.  45  SE  223 
(where  the  court  satd:  "The  contract 
between  them  also  recited  that  the 
shipper  had  examined  the  car  pro- 
vided by  the  carrier  and  found  it  In 
good  order  and  condition,  and  that 
he  had  accepted  the  same  as  suit- 
able and  sufficient  for  the  purpose 
Intended.  A  shipper  who  enters  Into 
such  an  axreement  must  be  held  to 
waive  all  defects  In  the  car  furnished 
him,  save  such  only  as  are  latent 
and  therefore  not  readily  discover- 
able by  him,"  and  the  holding  was 
In  accordance  with  this  language). 

"^f  tbe  carrier  furnishes  an  un- 
safe and  unsuitable  car  for  the 
transportation  of  live  stock,  this  Is 
negligence;  and  a  recital  In  the  bill 


of  lading  that  the  shipper  examined 
the  oar,  and  found  It  safe  and  suit- 
able, does  not  operate  as  an  estoppel, 
but  only  Imposes  on  him  the  burden 
of  proving  that  It  was  unsafe,  or 
unsuitable."  Western  R.  Co.  v.  Har- 
well. 91  Ala.  340,  341;  8  S  649. 

"The  carrier  owns  and  presents 
the  cars  for  loading.  The  shipper 
has  little.  If  any,  option  in  selecting 
the  equipment  to  be  used.  In  the 
very  nature  of  things  he  Is  power- 
less to  register  any  effective  protest. 
The  carrier  owes  to  the  snipping 
public  the  duty  of  providing  reason- 
ably safe  appliances  and  cars,  and 
its  duty  In  this  regard  cannot  be 
evaded  or  Its  liability  limited  by  a 
contract,  the  terms  of  which  the 
shipper  under  all  the  circumstances 
of  any  particular  case  Is  bound  to 
agree  to.  These  provisions  are  writ- 
ten Into  a  printed  form  of  lading  In 
common  use  by  railroad  companies 
and  constitute  a  deliberate  effort  on 
the  part  of  transportation  companies 
to  shift  the  consequences  of  their 
own  negligence  upon  the  shipper." 
Covington  v.  Yazoo,  etc.,  R,  Co.. 
(Miss.)  71  S  821,  623. 

83.    See  cases  supra  notes  81.  82. 

B4.  Lake  Brie,  etc.,  R.  Co.  v.  Hol- 
land. 162  Ind.  406.  69  NE  138.  68  LRA 
948  (where  It  was  further  held  that 
the  fact  that  the  shipper  failed  to 
comply  with  a  provision  of  the  con- 
tract binding  him  to  send  an  attend- 
ant with  the  Htock  would  not  affect 
the  carrier's  liability), 

85.    See  also  supra  |9  93.  98. 

88.  Ill, — Illinois  Cent.  R.  Co.  v. 
Hall,  58  in.  409. 

Mass. — Pratt  v.  Ogdensburg,  etc, 
R,  Co.,  102  Mass.  557. 

Mich. — Great  Western  R.  Co.  v. 
Hawkins,  18  Mich.  427. 

Mo. — Otrlch  V.  St.  Louis,  etc.,  R. 
Co.,  164  Mo.  A.  420,  134  SW  666. 

N.  T. — Harris  v,  Northern  Indiana 
R.  Co..  20  N.  Y.  232 

And  see  Louisville,  etc..  R.  Co.  v. 
Shepherd.  7  Ala,  A.  496.  61  S  14 
(holding  that  a  carrier  of  live  stock 
may  make  a  special  contract  with 
the  shipper,  whereby  the  latter  as- 
sumes the  duty  of  guarding  the  stock 
against  such  risks  as  might  be  In- 
curred by  a  lack  of  proper  bedding 
In  the  car);  Coupland  v,  Housatonic 
R.  Co..  61  Conn.  531.  23  A  870.  15 
LRA  634  (where  It  appeared  that 
plaintiff  knew  of  the  existence  of 
defects  In  the  box  car  In  which  the 
animal  was  shipped  and  was  In- 
formed by  defendant  before  shipment 
that  he  could  have  a  special  horse 
car  on  payment  of  a  reasonable  rate 
additional,  which  plaintiff  refused 
and  thereupon  attempted  to  correct 
the  defects  in  the  box  car,  and  the 
animal  was  sent  therein  without  his 
objection,  and  it  was  held  that  It 
was  for  the  jury  to  determine  from 
the  facts  whether  plaintiff  assumed 
the  risks  Incident  to  the  defects  In 
question,  and  whether  defendant  fur- 
nished a  suitable  car). 

[a]  Application  of  ml*. — A  ship- 
per of  live  stock  who  accepts  a  car 


furnished,  instead  of  watting  for  a 
better  car  on  the  following  day  as 
promised  by  the  carrier's  agent,  and 
who  repairs  and  beds  It  and  loads  his 
stock  tnereln.  may  not  hold  the  car- 
rier liable  for  defects  In  the  car. 
Otrich  V.  St.  touls.  etc..  R,  Co..  164 
Mo.  A.  420.  134   SW  666. 

[b]  Oars  of  anothsr  oartUr. — 
Where  a  shipper  refuses  to  use  the 
cars  of  one  carrier  and  selects  and 
procures  the  cars  of  another  com- 

Fiany,  he  cannot  recover  for  loss  or 
njury  caused  by  the  escape  of  ani- 
mals shipped,  by  reason  or  defective 
door  fastenings.  Illinois  Cent.  R,  Co, 
V.  Hall,  58  111  409. 

87.  Peters  v.  New  Orleans,  etc. 
R.  Co..  16  La.  Ann.  222.  79  AmD  578: 
Great  Western  R.  Co.  v.  Hawkins,  18 
Mich.  427 ;  Harris  v.  Northern  In- 
diana R.  Co.,  20  N.  Y.  232.  236  (where 
it  was  said  that  the  carrier  is  bound 
to  see  that  the  shipper  has  such 
knowledee.  He  is  not  bound  t«  enter 
the  vehicles  to  examine  them.  To 
exonerate  the  carrier  he  must  show 
that  defects  not  palpable  and  visible 
were  pointed  out,  or  prove  such  cir- 
cumstances as  win  justly  charge  the 
freighter  with  knowledge  of  their 
existence.  "The  company  has  greatly 
the  advantage  In  such  a  transaction. 
Inasmuch  as  its  agents  are.  or  must 
be  presumed  to  be,  familiar  with  the 
condition,  capacity  and  quality  of 
their  vehicles;  while  a  stranger, 
called  upon  to  make  a  selection, 
without  any  previous  knowledge, 
would  be  very  liable  to  overlook 
many  defects"). 

88.  Pratt  v.  Ogdensburg.  etc.,  R. 
Co.,  102  Mass.  557. 

89.  Peters  v.  New  Orleans,  etc., 
R.  Co..  16  La.  Ann.  222,  79  AmD  578. 

90.  Shipper's  knowledge  that  puu 
are  dsfsomve  as  rsUerlaf  oarmr  of 
IlabUitr  see  supra  1  82. 

91.  Gulf,  etc.,  R.  Co.  v.  Cunning- 
ham. 61  Tex.  Civ.  A.  368.  118  SW  767, 

93.  U.  S. — Ogdensburg.  etc.,  R. 
Co.  V.  Pratt,  22  Wall.  123,  22  L.  ed. 
827. 

Colo, — Union  Pac  R.  Co.  v.  "Ralney, 
19  Colo.  225,  34  P  98S. 

Ky. — Louisville,  etc..  R,  Co.  v. 
Rash,  141  Ky.  225,  132  SW  fifiS.  654 
[appr  Ogdensburg,  etc.,  R.  Co.  v. 
Pratt,  supra]. 

Mass. — Pratt  v.  Ogdensburg,  etc. 
R,  Co..  102  Mass.  667. 

Mo. — Paddock  v,  Missouri  Pac  R. 
Co..  60  Mo,  A.  328  (knowingly  load- 
ing hogs  into  a  car  not  provided  with 
trap  doors  as  required  by  statute). 
And  see  Mason  v.  Missouri  Pao.  R. 
Co,.  26  Mo.  A.  473  (discussing  the 
rule). 

Oh, — ^Welsh  v.  Pittsburg,  etc..  R. 
Co..  10  Oh.  St.  65.  75  Ami)  490. 

Tex. — St.  Louis,  etc..  R.  Co.  v.  Bro- 
stus,  47  Tex.  Civ,  A.  647,  105  SW 
1131, 

"The  Individual.  In  a  sense,  Is 
compelled  to  accept  of  whatever  is 
offered  him  by  the  carrier  and  can- 
not refuse  It  without,  perhaps,  de- 
stroying his  Interests."    Paddock  v. 
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this  principle  recognized  by  a  number  of  decisions 
ia  that,  if  the  cars  are  manifestly  unfit  for  the  pur- 
pose intended  and  likely  to  produce  loss  or  injury 
of  which  fact  the  shipper  is  fully  aware  and  he 
nevertheless  accepts  the  cars,  he  cannot  recover 
for  toss  or  injury  resulting  from  such  unfitness,*' 
especially  wiiere  the  defect  is  not  known  to  the 
carrier.  Under  these  circumstances,  it  is  held  that 
the  shipper  should  notify  the  carrier  of  the  defect."® 
[$  100]  F.  Oare  of  Goods  While  in  Transit — 
1.  Introdnctory  Statement.  As  heretofore  stated, 
the  carrier  is  bound  to  exercise  such  care  as  is  re- 
quired to  protect  the  goods  from  loss  or  injury 
during  transportation." 

101]  2.  Inanimate  Freight— a.  Refrigera- 
tion. Ab  previously  shown,  when  a  carrier  under- 
takes the  transportation  of  perishable  goods,  it  is 


its  duty  to  furnish  oars  especially  adapted  for  the 
preservation  of  that  class  of  goods  and,  if  venti- 
lated cars  or  refrigerator  cars  are  the  only  reason- 
ably safe  means  for  carrying  the  goods,  cars  of 
that  character  must  be  furnished."^  Furthermore 
its  duty  does  not  end  here  and,  where  the  class  of 
goods  shipped  requires  refrigeration  for  their  preser- 
vation, it  is  the  duty  of  the  carrier  to  proWde  a 
supply  of  ice  sufilcient  for  the  purpose,"  not  merely 
at  the  point  of  shipment,  but  at  such  places  along- 
its  line  as  will  reasonably  insure  a  safe  transit 
to  the  point  of  desttnation.**  This  is  especially  true 
where  re-icing  is  rendered  necessary  by  delay  at- 
tributable to  the  carrier's  negligence.^  This  duty 
is  in  no  way  dependent  on  an  express  contract  im- 
posing it,  and  the  carrier's  liability  is  not  affected 
by  the  fact  that  the  bill  of  lading  is  silent  on  the 


MlBMUri  Pac.  R.  Co.,  60  Mo.  A.  328, 
S40. 

„  [a]  Appllofttloiw  of  ml*. — <1) 
Where  the  shipper  in  reliance  on  the 
carrier's  promise  to  repair  defective 
cars  brings  In  a  large  number  of 
cattle  from  a  considerable  distance, 
the  fact  that  he  uses  the  cars  know- 
ing that  the  carrier  has  failed  to 
comply  with  his  agreement  to  repair 
the  cars  does  not  amount  to  an  as- 
sumption of  risk  from  the  use  of 
the  cars,  and  where  because  of  de- 
fects therein  the  cattle  are  injured, 
the  carrier  will  be  liable.  "The  de- 
fendant could,  under  the  circum- 
stances, and  therefore  did,  In:pose 
upon  them  such  conditions  of  risk 
as  were  alike  inconsistent  with  the 
previous  understanding  of  the  par- 
ties and  with  the  duty  resulting  from 
the  public  employment  in  which  the 
defendant  was  engaged."  Welsh  v. 
Pittsburg,  etc.,  R.  Co..  10  Oh.  St.  SB, 
76,  75  AmD  490.  (2)  When  a  car- 
rier agrees  to  furnish  a  certain  car 
for  a  particular  purpose  which  Is 
known  to  him  and  fails,  his  negli- 
gence is  not  waived  by  the  shipper's 
acceptance  of  the  car  furnishea;  and 
where  a  shipper  of  horses  ordered  an 
Arms  palace  car  and  was  given  an 
Inferior  kind,  he  did  not  waive  the 
negligence  of  the  carrier  in  using 
the  one  Bent,  and  the  carrier  Is  liable 
for  injuries  to  the  horses  because  of 
the  Inferior  car.  Louisville,  etc.,  R. 
Co.  V.  Rash,  141  Ky.  225,  132  SW  553. 
(3)  If  a  carrier  is  guilty  of  negli- 
gence In  furnishing  an  unsuitable 
car,  the  fact  th&t  the  shipper  under- 
takes to  bed  it  and  to  put  it  In  a 
proper  condition  for  the  shipment  of 
cattle  will  not  relieve  the  carrier  of 
its  Habllity  for  negligence.  Trout 
V.  Gulf,  etc.,  R.  Co..  (Tex.  Civ.  A.) 
Ill  SW  220.  221  (where  the  court 
said:  "It  may  be  conceded  that  ap- 
pellee lawfully  could  have  employed 
Appellants  to  remove  the  mua  from 
the  oar,  bed  it,  and  do  anything  else 
which  may  have  been  necessary  to 
be  done  to  render  it  suitable  for  the 
une  to  be  made  of  it.  In  the  per- 
formance of  such  a  service,  however, 
appellants  would  have  been  acting  as 
appellee's  servants  and  employes, 
and  it  would  have  been  appellee's 
duty  to  have  seen  that  the  service 
was  so  performed  as  to  render  the 
car  a  suitable  one.  For  their  negli- 
gence In  failing  to  properly  perform 
the  service,  appellee  would,  we  think, 
have  been  as  clearly  liable  as  It 
would  have  been  had  the  service  been 
performed  by  other  persons  chosen 
by  It  to  do  it.  To  hold  otherwise 
would  he  to  say  that  the  carrier  can 
always  relieve  Itself  of  liability  for 
negllB^ence  due  to  defects  In  Its  cars, 
etc.,  by  showing  that  the  nersoTi  sus- 
taining injury  as  the  result  of  such 
defects  had  been  employed  by  It  to 
remedy  same.  It  seems  to  us  that 
the  rights  of  the  parties  will  be 
more  securely  gusrded.  and  the  prln- 
olples  of  law  controlling  them  be- 
come less  confused.  If  In  such  a  case 


the  relations  of  the  parties  as  em- 
ployer and  employe,  and  carrier  and 
shipper,  are  not  lost  sight  of.  For 
the  employe's  failure  to  perform  a 
service  he  has  contracted  to  perform 
the  employer  should  have  his  remedy, 
but  such  failure  ought  not  to  relieve 
the  employer  in  his  character  as  a 
common  carrier  from  the  perform- 
ance of  a  duty  he  owes  his  employe 
in  the  latter's  character  as  a  ship- 
per. If,  before  the  car  is  fit  for  the 
use  to  be  made  of  It,  it  must  be 
unloaded,  or  cleaned,  or  repaired  In 
any  way.  the  shipper,  of  course,  may 
contract  to  do  the  work.  After  so 
contracting,  for  a  breach  of  his  con- 
tract he  might  be  liable  in  damages 
to  the  company;  but.  so  long  as  it 
is  the  law  that  it  cannot  contract 
against  liability  for  Its  own  negll- 
Kcnce,  it  ought  not  to  be  held  that, 
because  he  may  have  been  so  liable, 
the  company  was  relieved  of  its 
duty  to  see  to  it  that  the  car  was 
nt  for  use  before  furnishing  it  to 
him  as  a  shipper").  (4)  It  was  sim- 
ilarly held  In  St.  Louis,  etc.,  R.  Co. 
v.  Brosius,  47  Tex.  Civ.  A.  647,  105 
SW  1131,  that,  where  one  of  the 
plaintiffs  on  application  was  tendered 
a  single  car  in  which  to  transport 
his  mules,  and  this  he  merely  "bed- 
ded down"  and  nailed  planks  around 
to  prevent  the  mules  from  getting 
their  feet  through  the  openings,  he 
did  not  thereby  relieve  the  carrier 
from  liability  for  Injuries  to  one  of 
the  mules  by  reason  of  its  negli- 
gence in  permitting  a  bolt  to  pro- 
trude within  the  car. 

rb]  Even  If  a  osrrier  does  fnxnlsh 
defectlv*  Tehlcles,  although  they  are 
cars  for  cattle,  which  cars  the  ship- 
per himself  sees  and  which  cattle 
he  attends,  the  carrier  is  not  exon- 
erated from  responsibility  even 
though  there  has  been  an  agreement 
that  he  shall  not  be  resnonslble. 
Ofrdensbure.  etc.,  R.  Co.  v,  Pratt,  22 
Wan.  (U.  9.)  123.  22  L.  ed.  827. 

93.  Blair  v,  Wells.  155  Iowa  190, 
135  NW  615  (where  it  was  said  that 
"the  shipper  can  not  shut  his  eyes 
to  the  clear  and  manifest  unfitness 
of  the  car  tendered  htm">:  Ft.  Worth, 
etc..  R.  Co.  V.  Word.  (Tex.  Civ.  A.) 
32  SW  14.  See  also  Chlca(ro.  etc.. 
R.  Co.  v.  Van  Dresar.  22  Wis.  Bll 
(recognizing  the  rule). 

D4.  Betts  V.  Farmers'  L.  Sc  T.  Co.. 
21  Wis.  80,  91  AmD  460  (holding 
that,  where  the  owner  of  cattle  ship- 
ped by  railroad,  or  his  agent,  who 
undertook  to  put  them  on  the  car, 
knew  that  the  door  of  the  car  was 
in  an  unsafe  condition  and  neglected 
to  inform  the  station  arrent  who  was 
ignorant  of  the  fact,  he  could  not 
recover  for  Injuries  received  by  tTie 
cattle  In  escanlng  from  the  car  in 
consequence  of  such  defect). 

9fi.  Betts  V.  Farmers'  L.  &  T.  Co.. 
21  Wis.  80.  91  AmD  460. 

96.  See  supra  I  79. 

97.  See  supra  I  88. 

8B.  Ark.--St.  Louis,  etc.,  K.  Co. 
V.  Renfroe.  82  Ark.  143,  100  SW  889. 


118  AmSR  fi8.  10  LRANS  317  and 
note. 

Ga.— Southern  R.  Co.  v,  Wllllama, 
139  Ga.  367,  77  SE  163. 
'  Iowa. — a  C.  Taft  Co.  v.  American 
Sxpress  Co..  ISS  Iowa  622,  110  NW 
897;  Beard  v.  Illinois  Cent.  R.  Co.. 
79  Iowa  618,  44  NW  800.  18  AmSR 
381.  7  LRA  280. 

Md. — Philadelphia,  etc..  R,  Co.  v. 
DlCfendahl,  109  Md.  494.  72  A  19S. 
458;  Orem  Fruit,  etc..  Co.  v.  North- 
ern Cent.  R.  Co.,  106  Md.  1.  86  A  436. 
124  AmSR  462. 

Mich. — Johnson  v.  Toledo,  etc.  R. 
Co..  133  Mich.  696.  96  NW  724,  101 
AmSR  464. 

Minn. — Brennlsen  v.  Pennsylvania. 
R.  Co.,  100  Mfnn.  102.  110  NW  362, 
10  AnnCaa  169  and  note. 

Mo. — St.  Louis,  etc.,  R.  Co.  v. 
White,  (A.)  103  SW  «7S. 

Tex. — Missouri,  etc.,  R.  Co.  v.  He- 
Lean,  56  Tex.  Civ.  A.  130,  118  SW 
161. 

Va. — York,  etc,  R.  Co.  v. 
Cromwell,  98  Va.  327.  86  SE  444,  49 
LRA  462,  81  An-.SR  722. 

"The  common  law  undoubtedly  re- 
quires care  In  transporting  perish- 
able goods,  and,  under  modern  meth- 
ods, we  have  no  doubt  that  it  would 
be  held  to  extend  to  proper  refrig- 
eration, according  to  established  cus- 
tom," Johnson  v,  Toledo,  etc..  R.  Co., 
133  Mich.  696.  600,  95  NW  724.  103 
AmSR  464;  St  Louis  Southwestern 
R.  Co.  V,  Jackson,  65  Tex.  Civ.  A.  407, 
118  SW  853. 

(a]  As  otlurwlse  exprsaaed  a  fail- 
ure to  ice  the  cars  Is  a  want  of 
proper  care  for  the  protection  and 
the  preservation  of  the  goods  and 
would  be  an  act  of  negligence. 
Brennlsen  v.  Pennsylvania  R.  Co..  100 
Minn.  102.  110  NW  362,  10  AnnCas 
169  and  note. 

99.  C.  C.  Taft  Co.  v,  American 
Express  Co.,  133  Iowa  522,  110  NW 
897;  Pennsylvania  R.  Co.  v,  Orem 
Fruit,  etc..  Co..  Ill  Md.  356,  73  A 
571. 

"The  refrigeration  must  be  con- 
tinuous, and  nothing  will  serve  to 
excuse  except  an  act  of  God.  which 
could  not  be  foreseen  or  guarded 
against.  Neither  damp  weather  or 
the  delays  ordinarily  incident  to 
railway  traffic  fall  under  that  head. 
This  is  the  law,  and  we  must  assume 
that  the  court  so  instructed  the 
Jury."  C.  C.  Taft  Co.  v,  American 
Express  Co.,  133  Iowa  622,  626,  110 
NW  897. 

fa]  ETldeiioe  snlllolent  to  MrtahUsh 
negUtretUM.— -Where  an  express  com- 
pany contracted  to  carry  certain  ber- 
ries In  a  refrigerator  car.  evidence 
that  when  the  car  arrived  the  ice 
bunkers  of  the  car  were  found  to 
be  nearly  empty  and  the  berries 
.spoiled  was  sutncient  to  establish 
the  carriers  negligonce.  C,  C.  Taft 
Co.  v.  American  Express  Co.,  1S8 
Iowa  522,  110  NW  897. 

1.  SL  Louis,  etc..  R.  Co.  v.  White. 
(Mo.  A.)  103  SW  S78. 


For  later  oaseat  aerelopmeats  and  ohavea  in  the  law  see  cumulative  Annotations,  same  title,  pageand  note  number. 
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subject.'  The  law  implies  an  undertaking  on  the 
part  of  the  carrier  to  exercise  the  diligence  that 
the  character  of  the  goods  requires.'  Nor  is  the 
farrier's  liability  for  injuries  caused  by  insn^- 
eient  icing  affected  by  the  fact  that  the  shipper 
discovered  that  the  ears  were  insnffleiently  iced 
before  their  departure,  if  they  had  no  opportunity 
to  remedy  the  situation  and  believed  that  the  goods 
woald  reach  their  destination  without  injury,*  or  if 
the  shipper  called  the  attention  of  the  carrier's 
agent  to  the  fact  that  the  cars  were  insufficiently 
iced  and  was  assured  that  sufficient  ice  would  be 
furnished."  And  where  injury  results  to  a  ship- 
ment of  peridiable  property  because  of  the  car- 
rier's failure  properly  to  ice  the  cars,  the  carrier 
cannot  evade  responsibility  for  the  resulting  injury 
by  diowing  that  the  cars  belonged  to  anothw  com- 
pany.* However,  the  carrier  is  not  bound  to  re-ice 
ears  containing  perishable  goods  in  the  absence  of 
directions  by  the  shipper,  where  the  bill  of  lading 
exempts  it  from  liability  for  injury  caused  by  heat. 
And  where  the  shij^rs  of  peiuhable  goods  under- 
took to  supply  the  refrigerator  ear  with  iee,  the  car- 
rier had  a  right  to  assume,  except  as  facts  may  have 
existed  that  put  it  on  notice  to  the  contrary,  'thai 
the  shii^ers  had  furnished  enongli  ice  to  keep  the 
ear  cool  until  a  delivery  to  the  consignee  could  be 
bad  in  the  ordinary  course  of  bunness."  So  where 
ears  wore  properly  iced  at  the  neaxeat  station  to 
that  at  which  the  goods  were  shipped,  the  cairier 
was  not  required  to  re-ice  the  cars  at  the  point  of 
shipment  where  it  had  no  icing  plant,  and  where 
the  necessity  of  re-icing  was  caused  by  the  delay 
of  plaintiff  in  loading  the  oars.*  The  carrier  is 
also  relieved  of  its  duty  to  re-iee  in  transit  where 
the  consignee  expressly  so  directs,  as  under  the  oir- 


eumstances  the  latter  assumes  all  risk  of  damage.^* 
OornUtive  right  to  furnish  ice.  Where  the  car- 
rier is  under  obligati<w  to  furnish  ice  for  refrig- 
eration, it  has  the  corresponding  right  to  furnish, 
and  to  charge  for,  iee  where  it  is  needed.^^  How- 
ever, it  is  not  to  be  understood  from  what  is  here 
said  that  because  carriers  have  ice  on  hand  th^ 
can  compel  the  shipper  to  have  his  goods  iced  where 
on  account  of  the  state  of  the  weather  or  for  other 
cause  he  prefers  to  have  them  forwarded  under  ven- 
tilation only." 

102]  b.  Ventilation.  If  the  preservation  of 
perishable  goods  requires  that  the  cars  in  which 
they  are  shipped  shall  be  ventilated,  it  is  the  car- 
rier's duty  to  see  that  they  are  kept  properly  ven- 
tilated. This  duty  exists  independent  of  express 
contract,,  and  a  failure  to  comply  with  it  resulting  in 
loss  or  injury  will  rmder  the  carrier  liable  for 
damages,  although  the  bill  of  lading  is  silent  on  the 
subject  of  v^tilation.^' 

[$  103]  3.  Live  Stock— a.  In  OenermL  The 
carrier  assumes  the  same  re^nsibility  for  Uie 
safe  carriage  and  delivery  of  animals  as  in  the 
carriage  of  other  kinds  of  property,  except  from 
injuries  resulting  from  the  nature,  habits,  propra- 
sities,  vicioumess,  or  other  inherent  qualities  of 
Uie  animals.'*  And  in  the  absence  of  a  statute  or 
a  invasion  in  the  bill  of  lading,  the  common-law 
rule  as  to  the  duty  to  care  tor  Hve  stock  in  trans- 
portation is  imported  into,  and  becomes  a  part  of, 
the  contract.'^  The  carrier  is  bound  to  use  rea- 
sonable care  to  transport  without  injury  live  stock 
placed  in  its  hands  for  diipment  and  will  be  liable 
for  damage  or  for  loss  proximately  resulting  from 
its  failure  so  to  do."  However,  this  is  the  extent 
of  its  duty;  and  it  is  not  absolutely  bound  to  de- 


S>  St.  Ijoula  Southwestern  R.  Co. 
T.  Jackson.  55  Tex.  Ctv.  A.  407,  118 
SW  863. 

{a}  Ourtom  m  ftSvetlBr  Avtr'— 

The  carrier'B  duty  to  ice  cara  la  not 
affected  by  the  fact  that  It  Is  cus- 
tomary amonv  shippers  of  fruit  from 
and  to  designated  points  during  the 
season  when  the  weather  ts  so  warm 
that  It  becomes  necessary  to  ice  the 
cars  before  shipping  the  same  to 
cause  Instructions  to  be  placed  In 
the  bill  of  lading  In  reference  to 
Icin^.  St.  Louis  Southwestern  R.  Co, 
V.  Jackson,  56  Tex.  Civ.  A.  407,  118 
SW  853. 

[b]  Bnlaa  of  carrier  am  affeotlnr 
duty. — The  rule  of  a  railroad  com- 
pany not  to  re-ice  refrigerator  cars 
unless  they  could  get  six  hundred 
pounds  of  ice  In  the  tee  tanks,  un- 
known to  a  shipper  and  not  em- 
braced in  his  contract,  does  not  re- 
lieve the  company  from  the  duty  Im- 
posed by  the  contract  of  re-tclng  the 
refrigerator  at  specified  points  In 
the  Journey.  Orem  Fruit,  etc.,  Co. 
y.  Northern  Cent.  R.  Co.,  106  Md.  1. 
C8  A  436.  124  AmSR  462. 

3.  International,  etc.,  R.  Co.  v. 
Welboume,  (Tex.  Civ.  A.)  118  SW 
780. 

4>  Johnson  v.  Toledo,  etc..  R.  Co.. 
133  Mich.  596,  96  NW  724,  108  AmSR 
464. 

a.  Southern  R.  Co.  v.  Williams, 
139  Ga.  367,  77  SE  163. 

6.  St.  Louis,  etc.,  R.  Co.  v.  Ren- 
froe.  82  Ark.  148.  100  SW  889.  118 
AmSR  58.  10  LRANS  317;  New  Tork. 
etc..  R.  Co.  V.  Cromwell.  98  Va,  227. 
35  SE  444,  81  AmSR  722,  49  LRA  462 
(where  the  court  said:  "A  railroad 
company  cannot  escape  responsibility 
for  Us  failure  to  provide  cars  reason- 
ably fit  for  the  conveyance  of  the 
particular  class  of  goods  it  under- 
takes to  carry  by  alleging  that  the 
rars  used,  for  the  purposes  of  Its 
own  transit,  were  the  property  of  an- 
other").   Sea  also  supra  i  89. 


7.  Mlttenthal  v.  Hlohlsan  Cent. 
H.  Co..  176  111.  A.  77. 

8.  Chicago,  etcu  R.  Co.  v.  Rey- 
man,  (Ind.)  72  NB  687. 

».  Wright  Midland  Valley  R. 
Co.,  Ill  Ark.  196.  163  SW  1151. 

10.  Southern  Bxpress  Co.  v.  Fant 
Fish  Co.,  12  Oa.  A.  447,  78  BE  197 
(holding  further  that,  where  a  con- 
signee directed  the  carrier  not  to 
re-Ice  flsh  in  transit,  and  decay  re- 
sulting from  failure  to  re-Ice  made 
transportation  unsafe,  the  carrier 
could  discharge  or  destroy  the  ship- 
ment without  liability). 

11.  Atchison,  etc.,  R.  Co.  v.  U.  S., 
232  U.  S.  199,  34  SCt  291,  68  L.  ed. 
668  <where  It  was  said  that  this  Is 
"an  economic  necessity  due  to  the 
fact  that  the  carrier  cannot  be  ex- 
pected to  prepare  to  meet  the  de- 
mand, and  then  let  the  use  of  their 
plants  depend  upon  haphaEard  calls, 
under  which  refrigeration  can  be  de- 
manded by  all  shippers  at  one  time 
and  by  only  a  few  at  another"). 

la.  Atchison,  etc.,  R.  Co.  v.  u.  S.. 
232  U.  S.  199,  34  SCt  291.  68  L.  ed. 
668.    See  also  supra  t  66;  infra  3  126. 

13.  Western  R.  Co.  v.  Hart,  160 
Ala.  599.  49  S  371;  Gulf,  etc.,  R.  Co. 
v.  Stewart,  (Tex.  Civ.  A.)  141  SW 
1020:  St.  Louis  Southwestern  R.  Co. 
V.  Jackson,  65  Tex.  Civ.  A.  407,  118 
SW  853. 

14.  See  supra  9  13:  Infra  {  149. 

15.  Chicago,  etc.,  R.  Co.  v.  Hos- 
tetter,  171  Ind.  466,  84  tiE  534. 

16.  U.  S. — Southern  Pac.  Co.  v.  Ar- 
nett.  Ill  Fed.  S49.  60  CCA  17. 

Ala, — Southern  Expres.i  Co.  v.  Ash- 
ford.  126  Ala.  691.  28  S  732. 

Del.— Klatr  v.  Philadelphia,  etCn  R. 
Co..  25  net.  274.  78  A  1085. 

III. — Chicago,  etc..  R.  Co.  v.  Calu- 
met Stock  Farm,  194  111.  9,  61  NB 
1095;  Toledo,  etc..  R.  Co.  v.  Hamil- 
ton. 76  111.  393;  Toledo,  etc..  R.  Co. 
V.  Thompson.  71  III.  434;  IHinol^i 
Cent.  R.  Co.  v.  Adams.  42  111.  474.  92 
AmD  86;  U.  S.  E^x press  Co.  v.  Burke, 
94  111.  A.  89. 


Ind. — Indianapolis,  etc.,  R.  Co.  v. 
Allen.  31  Ind.  SH. 

Iowa. — KInnick  v.  Chicago,  etc,  R. 
Co.,  69  Iowa  665.  29  NW  772. 

Kan. — North  Missouri  R.  Co.  v. 
Akers,  4  Kan.  453,  96  AmD  188. 

lOr.— Illinois  Cent  R.  Co.  v.  Holt, 
92  SW  540,  29  KyL  185. 

La. — PItre  v,  Oltutt.  21  La.  Ann. 
679,  99  AmD  749. 

Minn. — Ross  v.  Minneapolis,  etc.,  R. 
Co..  102  Minn.  249,  113  NW  673. 

Miss. — Johnson  v,  Alabama,  etc.  R. 
Co.,  69  Miss.  191,  11  S  104,  30  AmSR 
634. 

Mo. — Lackland  v.  Chicago,  etc..  R. 
Co..  101  Mo.  A.  420,  74  SW  605:  Pa- 
cific Express  Co.  v.  Emerson,  101  Mo. 
A.  62,  74  SW  132. 

Nebr. — Ralston  v.  Union  Pac.  R. 
Co.,  99  Nebr.  199.  147  NW  478;  Chi- 
cago, etc..  R.  Co.  V.  Williams,  61 
Nebr.  608,  85  NW  832. 

N.  J. — Felnberg  v,  Delaware,  etc, 
R.  Co.,  62  N.  J.  L.  451.  20  A  33. 

N.  T. — Olds  V.  New  York  Cent.,  etc, 
R.  Co.,  107  App.  Dlv.  26,  94  NYS  924. 

N.  C. — Harden  v.  Chesapeake,  etc., 
R  Co.,  157  N.  C.  238,  72  SE  1042. 

Pa. — Powell  V.  Pennsylvania  R.  Co., 
32  Pa.  414.  75  AmD  564. 

S.  D. — Drake  v.  Great  Northern  R. 
Co.,  24  S.  D.  19.  123  NW  82. 

Tex. — Gulf.  etc..  R.  Co.  v.  Ellison, 
70  Tex.  491,  7  SW  785:  Gulf,  etc,  R. 
Cc  v.  Brock,  (Civ.  A.)  150  SW  488; 
Missouri,  etc..  R  Co.  v,  Aycock,  (Civ. 
A.)  135  SW  198:  Missouri,  etc.  R.  Co. 
V.  Lewellen.  (Civ.  A.)  Ill  SW  773: 
Southern  Kansas  R.  Co.  v.  Yarbrough. 
49  Tex.  Ctv.  A.  407,  109  SW  390; 
Waggoner  v.  Missouri,  etc.  R.  Co., 
(Civ.  A.)  92  SW  1028:  Texas,  etc..  R. 
Co.  V.  Byers.  (Civ.  A.)  84  SW  1087: 
Texas,  etc..  R.  Co.  v.  Dawson,  34  Tex. 
Civ.  A.  240.  78  SW  235;  Ft.  Wortli, 
etc.,  R.  Co.  v.  Locke.  30  Tex.  Civ.  A. 
426.  70  SW  466;  Texas,  etc..  R.  Co.  v. 
Trlbble,  29  Tex.  Civ.  A.  104,  67  SW 
890. 

Utah.— Rick  Wells,  39  Utah  130, 
116  P  991. 
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liver  the  stock  in  good  condition;*'  it  is  required 
to  use  only  such  care  to  avoid  injury  as  a  person 
of  ordinary  pmdence  would  use  under  the  same 
or  similar  circumBtanees.*^ 

"Natural  Ticea"  and  proiienaitiea.*"  Care  and 
vigilance  must  be  used  to  guard  against  and  re- 
strain the  natural  vices  and  propensities  of  the 
animals  themselves,  in  order  to  prevent  them  from 
injuring  themselves  and  each  other.*" 

Escape  of  animals.  Care  must  also  be  exercised 
during  the  transportation  to  prevent  the  animals 
shipped  from  escaping  through  the  windows  or  the 
doors  of  the  ear,"  and  also  to  prevent  their  escape 
when  they  are  unloaded  for  some  reason  incident 
to  the  tran^rtation.** 

Bedding*  And  it  is  n^liguice  on  the  part  of 
the  carrier  to  place  a  stock  oar  in  which  straw 
bedding  is  used  near  to  the  engine,  so  as  to  ex- 
pose the  animals  to  danger  of  loss  by  reason  of  fire 
being  communicated  by  sparks  to  the  straw."  ' 

Fnmiflhing  attendants.  The  carrier  is  not  bound 
to  furnish  attendants  for  animals  which  it  as- 
sumes to  tranapiHTt,  where  such  attend^ts  are  not 


reasonably  necessary." 

104]  b.  Dnty  to  Prevent  Jailing  and  0<m- 
cnssion  to.  Moving  Trains.  In  case  of  transporta- 
tion by  rail  the  trains  must  be  so  managed  as  not 
to  injure  the  animals  by  unnecessary  concussion." 

Flying  switch.  A  railroad  company  is  guilty 
of  gross  carelessness  in  making  a  "flying  switch," 
whereby  one  freight  car  is  kicked  violently  against 
another  containing  animals,  thereby  injuring  them.'' 

The  fact  that  the  shipper  undertakes  to  accom- 
pany his  stock  in  a  car,  and  to  look  after  it  to  a 
limited  extent,  does  not  relieve  the  <^rrier  of  the 
duty  to  prevent  injuries  in  switching  the  ear.^ 

105]  c.  Dnty  to  Provide  Feed,  Water,  and 
Rest— (1)  Carrier's  'Duty  in  Absence  of  Statute 
or  Special  Contract  Fixing  Dnty — (a)  Statement 
of  Bole.  The  general  duty  of  caring  for  live  stock 
in  the  course  of  transportation  involves  the  dnty 
to  feed,  water,  and  rest  the  animals,  as  far  ae  is 
reasonably  necessary  for  keeping  them  in  good  con- 
dition;" and  the  shipper  is  under  no  obligation  to 
incur  espense  in  that  behalf,  especially  where  the 
stock  is  being  unlawfully  held  at  destination  by 


Wash^Bartlttt  v.  Oreron  R.,  etc., 
Co.,  67  Waah.  16,  106  P  787,  136  Am 
BR  »6«. 

Etig. — Stuart  v.  Crowley,  2  Honk. 
323,  tECIj  428. 

Ont. — McConnaok  v.  Grand  Trunk 
R.  Co.,  6  Ont.  677. 

[a]  OrvthmKOng. — ^Where  a  ship- 
per of  a  llvft  hOR,  accorapanylnE  the 
same,  requests  the  agent  of  the  ex- 
press company  In  charge  of  the  con- 
signment to  aid  him  In  placing  the 
hog  where  it  could  get  more  air  and 
so  prevent  it  from  dying  by  overheat, 
and,  on  the  agent  declining  so  to  do, 
the  hog  dies,  the  agent  Is  guilty  of 
neglecting  his  plain  duty  under  the 
circumstances,  and  the  carrier  Is  lia- 
ble for  his  negligence.  U.  S.  Ex- 
press Co.  V.  Council,  84  III.  A.  491. 
See  also  infra  fi  116. 

[b]  Oar*  of  flsk. — (1)  That  an  ex- 
press company's  employee  used  due 
care  ,  and  diligence  according  to  his 
best  knowledge  does  not  excuse  lia- 
bility for  the- death  of  part  of  the 
fish  shipped,  the  company's  duty  be- 
ing fixed  by  law,  and  not  measurable 
by  the  employee's  knowledge.  Rick 
V.  Wells,  39  Utah  130,  116  P  991.  (2) 
And  In  a  suit  against  an  express 
company  for  the  death  of  young  trout 
in  transit,  it  was  error  to  assume 
as  a  matter  of  law  that  the  flah  were 
afflicted  with  such  latent  Inflrmity 
as  to  require  the  shipper  to  notify 
the  company  what  to  do  In  caring  for 
them  in  transit,  the  necessity  for 
such  notice  being  properly  found  on 
evidence  as  a  question  of  fact.  Rick 
V.  Wells,  supra. 

17.  Texas,  etc..  R.  Co.  v.  Stewart, 
52  Tex.  Civ.  A.  614,  114  8W  413. 

18.  Wllke  v.  ItUnola  Cent.  R.  Co., 
1S3  Iowa  69B.  1S3  NW  746,  AnnCas 
1913EI  308:  LrftuiBVille,  etc.,  R.  Co.  v. 
Warfiald.  98  SW  318.  30  KyL  3E2: 
Lachner  v.  Adams  Express  Co..  72 
Mo.  A.  13;  Texas,  etc.,  R  Co.  v.  Stew- 
art, 62  Tex.  Civ.  A.  614,  Hi  SW  413; 
Missouri,  etc.,  R.  Co.  V.  Garrett.  39 
Tex.  Civ.  A.  246.  89  SW  172:  St.  Louls 
Southwestern  R.  Co.  v.  Smith,  (Tex. 
Civ.  A.)  77  SW  28;  Ft.  Worth,  etc., 
R.  Co.  V.  Lock,  30  Tex.  Civ.  A.  426, 
70  SW  466. 

[al  UnpreoedentMl  weather  condi- 
tions.—  (1)  A  carrier  Is  not  liable  for 
loss  or  injury  to  live  stock  caused  by 
unprecedented  climatic  conditions, 
where  the  provisions  for  the  protec- 
tion of  stock  are  sufficient  for  ordi- 
nary conditions,  T-oulsville,  etc..  R. 
Co.  V.  Warfleld,  98  SW  313.  30  KyL 
352.  (2)  But  if  a  carrier,  while 
transporting  a  carload  of  live  stock, 
for  its  own  convenience  ,s';ta  iho  ."Jir 
out  on  a  sidetrack  and  leaves  It  for 
several    hours   exposed    to  extreme 


cold,  Its  obligation  to  take  the  neces- 
sary steps  for  protecting  the  stock 
is  of  the  highest  order  known  to  due 
care,  and  such  obligation  Is  not  mod- 
iHed  by  the  shipper  accompanying 
the  stock  under  a  special  contract 
which  requires  him  to  provide  feed 
and  water.  Colsch  v.  Chicago,  etc., 
R,  Co.,  (Iowa)  117  NW  281. 

19.    See  also  infra  S  149  et  seq. 

30.  Iowa. — Klnnick  v.  Chicago, 
etc..  R.  Co.,  69  Iowa  665.  29  NW  772. 

Mo. — Pacific  Express  Co.  v,  Emer- 
son, 101  Mo.  A.  62,  74  SW  132. 

N.  C. — Harden  v.  Chesapeake,  etc., 
R.  Co.,  157  N.  C.  238,  72  SE  1042. 

Tex. — Galveston,  etc.,  R.  Co.  v. 
Jones.  (Civ.  A.)  123  SW  737;  Gulf 
Coast  R.  Co.  V.  Powers,  (Civ.  A.)  117 
SW  416. 

Wis. — Loeser  v.  Chicago  R.  Co.,  94 
Wis.  571,  69  NW  372. 

[a]  •'Piling  up"  ororowdlnff.^ — The 
carrier  must  Keep  a  reasonably  care- 
ful watch  over  the  stock  during  the 
Journey  to  prevent  their  injuring 
each  other  or  themselves  by  piling 
up  or  crowding.  Klnnick  v.  Chicago, 
etc.,  R.  Co.,  6  Iowa  665,  29  NW  772. 

[b]  If  the  tendenor  of  tbe  animal 
wlien  down  la  to  beoome  paraljied 
in  Its  legs  and  to  die,  It  must  be  re- 
lieved by  getting  it  on  Its  feet;  and 
It  Is  the  duty  of  a  carrier  to  put  the 
animal  so  situated  on  Its  feet.  Pa- 
clflc  Express  Co.  v.  Eimerson,  101  Mo. 
A.  62,  74  SW  132. 

ai.  Indianapolis,  etc..  R.  Co.  v.  Al- 
len. 31  Ind.  394. 

[a]  Failure  to  fasten  fi«iiM.i« 
properly.— In  Stuart  v.  Crawley,  2 
Stark.  323.  3  ECL  428,  the  carrier 
was  held  responsible  for  the  loss  of 
a  dog  which  it  allowed  to  get  away, 
although  the  fastening  used  was  that 
furnished  by  the  owner.  Compare 
Richardson  v.  North  TCastern  R.  Co., 
Jj.  R  7  C.  P.  75.  6  ERC  329  [dlst 
Stuart  V,  Crawley,  supra]. 

aa.  PItre  V.  Offutt,  21  Ia.  Ann.  679. 
99  AmD  749;  Mason  v.  Missouri  Pac. 
R.  Co..  25  Mo.  A.  473;  Felnberg  v. 
Delaware,  etc.,  R.  Co.,  52  N.  J.  "L.  461, 
20  A  33.  See  also  North  Missouri  R. 
Co,  v.  Akens,  4  Kan.  453,  96  AmD  183 
(recognizing  the  rule). 

[a]  m.  case  the  animals  are  thru 
unloaded,  reasonable  care  must  also 
be  used  in  giving  them  shelter,  as 
far  aa  practicable,  from  inclement 
weather.  Pelnberg  v.  Delaware,  etc., 
R.  Co.,  62  N.  J.  L.  451.  20  A  33. 

[b1  Efouie  after  arrival  at  des- 
tination.— Where  inules  escape  while 
being  driven  to  water  after  they  have 
arrived  at  their  destination,  there 
may  be  a  question  as  to  whether  the 
carrier  Is  liable  as  a  warehouseman 
only,  or  as  a  carrier,  and  an  instruc- 


tion as  to  the  liability  of  the  com- 
pany Is  erroneous  If  It  foils  to  point 
out  the  distinction  between  the  com- 
pany's liability  as  a  warehouseman 
and  as  a  carrier.  North  Missouri  R. 
Co.  V.  Akers.  4  Kan.  468,  96  AmD  183. 

83.  See  also  supra  Jt  94. 

84.  McFadden  v,  Missouri  Pac.  R. 
Co.,  92  Mo.  343,  4  SW  689.  1  AmSR 
721;  Powell  v.  Pennsylvania  R.  Co.. 
32  Pa.  414,  76  AmD  664. 

30.  Ames  v.  Fargo.  114  App.  Dlv. 
666.  99  NTS  994. 

36.  III.— Chicago,  etc.,  R.  Co.  v. 
Grimes,  71  111.  A.  397. 

Iowa. — Thompson  v.  Chicago,  etc.. 
R.  Co..  158  Iowa  235,  139  NT(r6$7. 

Miss.— ininola  Cent.  R.  Co.  v.  Kerl, 
77  Miss.  736,  27  S  993. 

N.  T, — Newman  v.  Pennsylvania  R. 
Co.,  33  App.  Div.  171,  63  NPrS  466,  27 
NYClvProc  377. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Ellison. 
70  Tex.  491.  7  SW  786. 

Wash. — Bartelt  v.  Oregon  R.,  etc., 
Co.,  57  Waeh.  16.  106  P  487,  135  Am 
SR  969. 

[a]  Tlins,  if  In  transporting  stock, 
the  cars  can  be  stopped  and  started 
without  doing  it  so  abruptly  as  to 
throw  the  cattle  down  and  injure 
them.  It  is  the  duty  of  the  carrier  so 
to  do.  If  Jerks  having  fluch  effect 
will  necessarily  occur,  then  occasions 
for  them  to  occur  ought  not  to  be 
furnished  more  frequently  than  the 
careful  operation  of  a  train  makes 
necessary.  Gulf,  etc.,  R.  Co.  v.  Elli- 
son, 70  Tex.  491,  7  SW  786. 

[o]  In  applylnir  this  prlnolpls.  It 
was  held.  In  an  action  to  recover 
damages  for  Injury  to  a  horse  which 
was  being  carried  in  a  railroad  car, 
that  proof  that  the  injury  was  occa- 
sioned by  a  sudden  stopping  of  the 
car,  so  violent  that  a  wooden  bar  In 
front  of  the  horse  was  broken  In  two, 
and  two  halters  secured  to  the  top 
of  the  car  were  snapped,  and  the 
horse  was  thrown  down  and  his  back 
broken,  and  that  employees  of  the 
company  at  once  entered  the  oar  to 
see  if  injury  had  been  done,  raises  a 
presumption  of  negligence  on  the 
part  or  the  company.  Newman  v. 
Pennsylvania  R.  Co.,  23  App.  Dlv.  171. 
63  NTS  466.  27  NTClvProc  377. 

37.  Chicago,  etc.,  R.  Co.  v.  Calu- 
met Stock  Farm.  96  111.  A.  337  taff 
194  111.  9.  61  NE  1095,  88  AmSR  68J. 

as.  Thompson  v.  Chicago,  etc.,  R. 
Co..  158  Iowa  235.  139  NW  557. 

39.  Ark.— -St.  Louis  Southwestern 
R.  Co.  V.  Mitchell.  101  Ark.  289,  142 
SW  168.  37  LRANS  54fi. 

Oa,— Cranor  v.  Southern  R.  Co.,  18 
Ga.  A.  86.  78  SE  1014. 

111. — Toledo,  etc.,  R.  Co.  v.  Hamil-. 
ton,  76  III.  393;  Illinois  Cent.  R.  Co 
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the  carrier.^  This  dnty  exists  even  in  the  absence 
of  a  request  by  the  consignor  such  request  will 
be  implied.^^  It  also  aists  ui  the  absence  of  any 
statutory  provision,^  although,  as  will  subsequently 
be  showu,  the  duty  is  imposed  by  express  statu- 
tory provision  in  some  jurisdictions,^  Even  in  case 
of  unavoidable  delay,  it  is  the  duty  of  the  carrier 
to  make  reasonable  efforts  to  eany  the  stock  to 
some  point  where  reasonable  facilities  for  feed  exist, 
and  where  food  and  water  are  obtainable."  So 
it  has  been  hdd  that  the  faot  that  an  owner  of 
uumala  was  guilty  of  contributory  negligence  in 
overcrowdiiig  a  ear  for  their  transportation  did 
not  relieve  the  earrier  &om  liability  for  its  n^li< 
gence  in  keeping  the  car,  without  unloading,  an  un- 
reasonable Iraigth  of  time  at  a  feeding  station.^ 
PigMns.  But  in  the  absence  of  agreement,  it 
was  held  that  an  express  company  transporting  live 
pigeons  was  not  required  to  feed  and  water  the 
birds." 

106 j  (b)  Bnle  as  Affected  by  Shipper  Ac- 
companying Stock.  The  fact  that  the  owner  of  the 
stock,  or  his  agent,  by  arrangement  with  the  car- 


rier, accompanies  the  animals  on  tiie  same  train 
does  not  relieve  the  carrier  from  the  duty  to  feed 
and  water  and  otherwise  care  for  them/^  in  the  ab- 
sence of  a  specific  agreement  that  he  would  care 
for  the  stock,^  or  of  a  custom  known  to  the  shipper 
and  assented  to  by  him." 

[$  107]  (2)  Validity  and  Effect  of  Oontract 
Iiiij>08iiig  Duty  on  Shipper — (a)  Statement  of 
General  Eule.*^  In  accordance  with  the  well  settled 
principles  heretofore  discussed,*^  the  earrier  can- 
not, without  the  shipper's  consent,  impose  on  him 
any  duty  to  accompany  and  to  care  for  the  ship- 
ment.*^ Yet  it  is  very  generally  held  that,  if  the 
shipper  specially  agrees,  as  a  part  of  the  contract 
of  transportation,  that  he  or  his  agents  will  care 
for  the  animals  and  attend  to  feeding,  watering, 
and  resting  them,  the  carrier  is  to  that  extent  re- 
lieved from  liability,  provided  opportunity  for  caring 
for,  feeding,  and  watering  the  animals  is  given 
the  shipper,  and  if  damages  result  from  the  failure 
of  the  shipper  under  such  circumstances  to  care 
for  the  animals  properly  he  cannot  hold  the  car- 
rier responsible."   "Its  duty,  where  there  is  such 


V.  Adams.  42  111.  474,  92  AmD  85. 

Ind. — Chicago,  etc.,  R.  Co.  v.  Hoa- 
tetter.  171  Ind.  465,  84  NE  534. 

Kan. — Ward  v.  Chicago,  etc.,  R.  Co., 
87  Kan.  824,  126  P  1083. 

Ky. — Louisville,  etc.,  R.  Co,  v. 
Stiles.  133  Ky.  786.  119  SW  786.  134 
AmSR  491. 

Mass. — Brock  way  v.  American  Ex- 
press Co..  168  Mass.  257,  47  NB  87. 

Mich. — American  Merchants'  Union 
Express  Co.  v.  Phillips,  29  Hlch.  B15 
(recognizing  the  rule). 

Mo. — Dunn  v.  Hannibal,  etc.,  R.  Co., 
68  Mo.  288;  Bell  v.  Chicago,  etc.,  R. 
Co..  (A.)  171  SW  41. 

Nebr. — Chicago,  etc.  R.  Co.  v.  Wil- 
liams. 61  Nebr.  608,  85  NW  83S,  65 
LRA  289. 

N.  M. — Durrett  v.  Chicago,  etc..  R. 
Co..  20  N.  M.  114,  146  P  962. 

N'.  T. — New  York  Cent.,  etc.,  R.  Co. 
V.  Well.  C6  Misc.  179.  119  NTS  676. 

N.  C. — Harden  v,  Chesapeake,  etc., 
R.  Co.,  157  N.  C.  238.  72  SE  1042. 

Tex. — Pecos,  etc..  R.  Co,  v,  Meyer, 
(fiv.  A.)  165  SW  309;  Southern  Kan- 
sas R,  Co.  V.  J.  W.  Burgess  Co..  (Civ. 
A.)  90  SW  189;  MIseourl,  etc..  R.  Co. 
V,  Clark,  (Civ.  A.)  79  SW  827;  Mis- 
souri, etc.,  R.  Co.  V.  '  Liebold,  (Civ. 
A.)  55  SW  368;  Gulf.  etc..  R.  Co.  v. 
Wllhelm,  (A.)  16  SW  109. 

Utah. — Groot  v.  Oregpn  Short  Line 
R.  Co.,  84  Utah  162.  96  P  1019. 

Wash. — Plerson  v.  Northern  Pac, 
R.  Co.,  62  Wash.  S96,  100  P  999. 

Wis. — Abrams  v.  Milwaukee,  etc.. 
R.  Co.,  87  Wis.  486,  68  NW  780,  41 
AmSR  65. 

Eng. — Great  Northern  R.  Co.  v. 
Swaffleld,  Jj.  R.  9  Exch.  132;  Allday 
V.  Great  Western  R.  Co.,  B  B.  &  S. 
903.  117  ECL  903,  122  Reprint  1066; 
Oiles  V.  Tad  Vale  R.  Co..  2  E.  &  B. 
S22.  76  ECL  822.  118  Reprint  975; 
'Jreat  Southern,  etc.,  R.  Co,  v.  Houri- 
gan.  44  I.  L.  T.  86. 

30.  Southern  Kansan  R.  Co.  v.  J. 
W.  Burgess  Co.,  (Tex.  Civ.  A.)  90  SW 
189. 

31.  Great  Southern,  etc..  R.  Co.  v. 
Hourlgan,  44  I.  L.  T.  86. 

32.  Great  Roiithern,  etc..  R.  Co.  v. 
Hourigan,  44  T.  L.  T.  86. 

33.  Chicago,  etc..  R.  Co.  v.  Ho.i- 
tellero.  171  Ind.  466,  84  NE  534; 
Piernon  v.  Northern  Pac.  R.  Co.,  62 
Wa-ih.  695.  100  P  999. 

34.  See  Infra  IS  113,  114. 

36.  Brockway  v.  American  Ex- 
press Co.,  168  Mass.  257.  47  NE  87; 
G:ibert  v.  Chicago,  etr,.  R.  Co.,  132 
Mo.  A.  697.  112  SW  1002;  New  York 
'Vnt..  etc..  R.  Co.  v.  Well.  ML-jc. 
179.  119  NTS  676:  Groot  v.  Oregon 
Short  Line  R,  Co,,  34  Utah  152,  90  P 
1019. 

la]  IMav  ca«««d  ttjr  gnanuitlB*^ 

It  is  the  duty  of  a  connecting  car- 
rier to  feed  and  water  live  stock 


during  a  delay  caused  by  an  official 
quarantine.  New  York  Cent.,  etc., 
R.  Co.  V.  Well,  66  Hlsc.  179,  119  NTS 

676. 

[bl  Delay  tiT  refusal  of  connvotliig 
oarrlar  to  take  oar,~A  carrier  Is 
liable  for  failure  to  furnish  food 
and  water  to  horses  shipped  where 
the  car  was  delayed  by  the  refusal 
of  a  railroad  company  to  take  It  on 
the  train  by  which  It  was  expected 
to  go,  and  on  this  account  It  lost  Its 
connection.  "It  certainly  could  not 
have  been  expected  that  the  horses 
were  to  be  left  to  starve  If  the  car 
was  delayed  by  a  failure  to  make 
connections,  or  by  a  refusal  of  a 
railroad  company  to  take  it  at  the 
usual  time."  Brockway  v.  American 
Express  Co..  168  Mass.  257.  260.  47 
NE  87. 

[c1  TaUng  oompensatloii  from 
owner.— Where,  during  a  delay  In 
the  transportation  of  plalntifTs 
horses  at  a  Junction,  the  carrier's 
agent  accepted  compensation  from 
plaintiff  to  pay  for  necessary  food 
and  water  for  them,  the  carrier  was 
responsible  for  It^  failure  to  perform 
such  service,  whether  the  delay  was 
negligent  or  unavoidable,  and  not- 
withstanding the  transportation  con- 
tract provided  that  plaintiff  assumed 
the  risk  and  expense  of  feeding, 
water,  etc.  Gilbert  v.  Chicago,  etc.. 
R.  Co..  132  Mo.  A.  697.  112  SW  1002. 

36.  Moore  v.  Chicago,  etc.,  R.  Co., 
161  Iowa  353,  131  NW  30. 

37.  American  Merchants'  Union 
Express  Co.  v.  Phillips,  29  Mich.  616. 

38.  Ala. — UoulBvllle,  etc.,  R.  Co, 
V.  Smitha.  146  Ala.  686,  40  S  117, 
119  [cit  Cyc], 

Ind. — EvansvIIle.  etc..  R,  Co.  v. 
Toung,  28  Ind.  616. 

Kan. — Atchison,  etc.,  R.  Co.  v.  Dit- 
mars.  3  Kan.  A.  469,  43  P  833. 

Mo. — McAllHter  V,  Chicago,  etc..  R. 
Co.,  74  Mo.  361;  Duvenlck  v.  Missouri 
Pac,  R.  Co..  57  Mo.  A.  E50. 

N,  J. — Feinberg  v.  Delaware,  etc, 
R  Co..  52  N.  J.  U  461.  20  A  33. 

N.  T. — Harris  v.  Northern  Indiana 
R.  Co..  20  N.  T.  232. 

Okl.— Midland  Valley  R.  Co.  v. 
Puffh,  33  Okl.  648.  126  P  759. 

Tex. — Missouri  Pac.  R.  Co.  v.  Fa- 
gan.  72  Tex.  127.  9  SW  749.  13  AmSR 
776.  2  LRA  75. 

39.  Midland  Valley  R.  Co.  v. 
Pugh,  33  Okl.  648,  12  P  769;  Herndon 
v.  Texas,  etc..  R.  Co..  (Tex.  Civ.  A.) 
145  SW  285. 

40.  Richmond,  etc.,  R.  Co.  v. 
Trousdale.  99  Ala.  389.  13  S  23.  42 
AmKH  G;(;  Evanaville,  etc..  R.  Co.  v. 
Young,  2S  Ind.  516;  Missouri  Pac.  R. 
Co.  V.  Fagan.  72  Tex.  127,  9  SW  749, 
13  AmSR  776.  2  LRA  76. 

In  Richmond  R.  Co.  v.  Trousdale, 
supra,  the  action  was  for  damages 


resulting  from  a  delay  In  the  trans- 
portation of  live  stock.  Defendant's 
counsel  asked  plaintiff's  witness  what 
the  custom  was  In  such  cases  as  to 
some  one  going  along  with  the  stock. 
The  court  held  the  question  im- 
proper, saying:  "If  there  was  a  cus- 
tom for  shippers  of  stock  to  accom- 
pany It  non  constat,  but  that  this 
was  a  mere  privilege  and  not  a  duty 
of  the  shipper." 

"The  defendant  offered  to  show  a 
custom  of  railroads  not  to  receive 
for  transportation  any  live  stock  un- 
less under  certain  condition  modify- 
ing their  common  law  liability.  Such 
a  custom  would  be  bad  because  rail- 
roads can  not  lawfully  refuse  to 
ship  live  stock.  A  common  carrier 
has  no  right  to  demand  of  a  shipper 
a  waiver  of  his  rights  as  a  condition 
precedent  to  receiving  freight.  If 
such  a  custom  should  be  ever  so 
common  and  uniform  it  could  not  be 
sustained  because  It,  the  custom, 
would  be  against  the  law."  Missouri 
Pac.  R  Co.  V.  Pagan,  72  Tex.  127. 
131,  9  SW  749,  13  AmSR  776,  2  LRA 
76. 

[a]  Sxtent  of  nile.— The  carrier 
cannot  cast  the  duty  on  the  ship- 
per by  offering  proof  of  a  custom 
under  which  every  shipper  of  live 
stock  must  accompany  them  and  as- 
sume entire  care  of  them,  unless  it 
Is  shown  that  the  shipper  knew  of 
the  custom  and  made  no  objection  at 
the  time  of  the  shipment.  Evans- 
vllle,  etc,  R.  Co.  v.  Toung.  28  Ind. 
616. 

41.  ProTlslonB  Ita/ttUUUaa  Ilmifca- 
tion  of  oonunon-law  llaMUw  see  in- 
fra g  112, 

49.    See  supra  J  105. 

43.  Hanley  v.  Chicago,  etc.,  R. 
Co..  154  Iowa  60,  184  NW  417. 

44.  U,  S. — Webster  v.  Union  Pac. 
R.  Co,,  200  Fed.  697:  Ormsby  v.  Union 
Pac.  R.  Co..  4  Fed.  706,  2  McCmry  48. 

Ala.— Western  R.  Co.  v.  Harwell, 
91  Ala.  340,  8  S  649;  South,  etc..  R. 
Co.  V.  Henleln,  52  Ala.  606.  23  AmR 
578;  Southern  R.  Co.  v.  Proctor,  3 
Ala.  A,  413,  67  S  613. 

Ark,— St.  Louis,  etc.,  R.  Co.  v. 
Weakly.  50  Ark.  897,  8  SW  184,  7 
AmSK  104. 

Conn. — Candee  v.  New  Tork,  etc., 
R.  Co.,  73  Conn.  667.  41  A  17. 

Ga. —Central  of  Georgia  R.  Co.  v. 
James,  117  Ga.  832.  45  SE  233;  Sea- 
board, etc.,  R.  Co.  V.  Cauthen,  115 
Ga.  422.  41  SE  663;  Susoiig  v.  Flori- 
da Cent.,  etc..  R.  Co..  115  Ga.  361. 
41  SE  566;  Georgia  Cent.  R.  Co.  v. 
Rogers,  111  Ga.  865.  3S  SE  946; 
Georgia  R..  etc.  Co.  v.  Reid,  91  Ga. 
377,  17  SE  934;  Boaz  v.  (Central  R. 
Co.,  87  Ga.  463.  18  SE  711:  Central 
R,  Co.  v,  Bryant.  73  (3:i.  722;  Crannr 
V.  Southern  R.  Co.,  Jl^  Ga.  A,  8£,  78 
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special  contract,  is  simply  to  furnish  the  shipper 
or  hiB  agent  with  the  opportunity  and  facilities  for 
properly  watering  the  stock  during  the  course  of 
the  transportation."*'  Public  policy  does  not  pre- 
vent the  making  of  contracts  of  this  character.** 
108]  (b)  Extent  and  Limits  of  Rnle— aa.  In 
General.  Nevertheless,  the  assumption  of  responsi- 
bility on  the  part  of  the  shipper  for  the  care  of 
animals  during  transportation  cannot  be  extended 
beyond  the  terms  of  the  contract  expressed  or  rea- 
sonably implied,  or  held  to  include  matters  under 
the  carrier's  control  or  to  exempt  the  carrier  from 
liability  for  its  own  negligence.*^  The  shipper's 
default  in  failing  to  perform  the  duties  required  of 
him -by  the  contract  will  constitute  no  defense  to 
the  carrier's  liability  for  its  default,  unless  the 
default  of  the  shipper  was  one  of  the  causes  of 
the  damage.**  And  where  the  carrier  undertakes 
to  feed  and  water  stock  notwithstanding  a  contract 


imposing  this  duty  on  the  shipper,  it  is  bound  to 
exercise  due  care  to  see  that  the  stock  are  given 
suitable  food  and  water.*'  So  where  the  carrier 
undertakes  and  assumes  the  duty  of  bedding  cars 
before  live  stock  are  loaded  and  before  the  con- 
tract is  signed,  it  will  not  be  permitted  to  rely  on 
an  exemption  stipulated  for  in  the  contract  impos- 
ing the  duty  of  bedding  on  the  shipper.**  Where 
a  contract  for  the  shipment  of  live  stock  required 
that  the  ^pper  accompany  the  stock,  for  which 
purpose  he  was  entitled  to  free  passage,  and  he 
failed  to  accompany  the  stock  and  they  were  in- 
jured, he  cannot  contend  that  the  carrier  failed  to 
issue  transportation  to  him,  where  he  did  not  re- 
quest the  same.'^ 

[$  109]  bb.  Where  Carrier  Knows  Tliat  Stock 
Are  Not  Attended.  Although  there  is  some  au- 
thority to  the  contrary,''  a  well  reeognuEed  Ihnita- 


SE  1014;  Weaver  v.  Southern  R.  Co., 
II  Oa.  A.  356.  75  BE  447;  Weaver  v. 
Southern  K.  Co.,  9  Qo.  A.  34,  70  SS 
222. 

HI. — Cleveland,  etc.,  R.  Co.  v,  Pat- 
teraon,  69  111.  A.  438. 

Ind. — Chicago,  etc.,  R.  -Co.  v.  Hos- 
tetter.  171  Ind.  465,  84  NE  584;  Terre 
Haute,  etc.,  R.  Co,  v.  Sherwood,  132 
Ind.  129,  31  NE  781.  tt  AmSR.  239, 
17  LRA  33S. 

Iowa. — Colsch  V.  Chicago,  etc.,  R. 
Co..  117  NW  281;  Grieve  v.  Illinofa 
Cent.  R.  Co.,  104  Iowa  659,  74  NW 
192;  Faust  v.  Chicago,  etc.,  R.  Co., 
104  Iowa  241,  73  NW  623,  65  AmSR 
464;   Hart  v.  Chicago,  etc.,  R.  Co., 

69  Iowa  485,  29  NW  697. 

Mich. — Hengstler  v.  Flint,  etc..  R. 
Co.,  125  Mich.  530,  84  NW  1067;  Hel- 
ler V.  Chicago,  etc..  R.  Co.,  109  Mich. 
63,  66  NW  667,  63  AmSR  641  and 
note. 

Mo. — Schureman  v.  Chicago,  etc., 
R.  Co.,  88  Mo.  A.  188:  Duvenlck  v. 
Missouri  Pac.  R.  Co.,  67  Mo.  A.  650. 

Nebr. — Union  Pac.  R.  Co.  v.  Lan- 
gan.  62  Nebr.  106.  71  NW  979. 

N.  J. — Paul  V.  Pennsylvania  R,  Co., 

70  N.  J.  L.  442,  57  A  139;  Lewis  v. 
Pennsylvania  R.  Co.,  70  N.  J.  L.  132, 
66  A  128.  1  AnnCaa  166  (aff  71  N. 
J.  L.  339,  69  A  11171. 

N.  T. — Cragln  v.  New  York  Cent. 
R.  Co.,  51  N.  Y.  61,  10  AmR  559; 
Hetneman  v.  Grand  Trunk  R.  Co.,  31 
HowPr  430. 

Oh.— Wilsons  V.  Hamilton,  4  Oh. 
St.  722. 

Okl. — Patterson  v.  Missouri,  etc.. 
R.  Co.,  24  Okl.  747,  766,  104  P  31 
[quot  Cyc]. 

S.  C— Gllllland  v.  Southern  R.  Co., 
86  S.  C.  26,  67  SE  20,  137  AmSR  861, 
27  LRAN9  1106. 

Tenn. — Louisville,  etc.,  R.  Co.  T. 
Trent,  11  Lea  82. 

Tex. — Ft.  Worth,  etc.,  R.  Co.  v. 
Daggett.  87  Tex.  322.  28  SW  525; 
Dlckerson  v.  San  Antonio,  etc.,  R. 
Co.,  (Civ.  A.)  170  SW  1046;  Houston, 
etc.,  R.  Co.  V.  Mayea.  44  Tex.  Civ.  A. 
81,  97  SW  318;  St.  Louis  Southwest- 
ern R,  Co.  v.  Hunt,  (Civ.  A.)  81  SW 
322;  St.  Louis  Southwestern  R.  Co. 
v.  Musick.  35  Tex.  Civ.  A.  591.  80 
SW  673;  Texas,  etc..  R.  Co.  v.  Byers. 
(Civ.  A.)  73  SW  427;  Missouri,  etc.. 
R.  Co.  V.  Belcher.  (Civ.  A.)  41  SW 
706. 

Vt.— Kimball  v.  Rutland,  etc.,  R. 
Co..  26  Vt.  247,  62  AmD  667. 

Wash. — Bartelt  v.  Oregon  R.,  etc., 
Co..  57  Wash.  16,  106  P  487,  18B  Am 

SR  959. 

Wis. — Betta  v.  Farmers'  L.  ft  T. 
Co..  21  Wis.  80,  91  AmD  460. 

"Eng. — Harrison  v.  London,  etc.,  R. 
Co.,  2  B.  ft  S.  122,  110  ECL  122,  121 
Reprint  1018;  McCance  v.  London, 
etc..  R.  Co.,  7  H.  ft  N.  477,  158  Re- 
print 669:  (^nnell  v.  Ford,  5  L.  T. 
Rep.  N.  8.  604. 

Ont. — Booth  V.  Canadian  Pac.  R. 
Co.,  7  OntWR  693. 

See  al80  White  v.  WInnlsImmet  Co.. 


7  Cush.  (Mass.)  166  (recognliing  the 

rule). 

See  also  Infra  {  210. 

[a]  Wliere  the  shipment  Is  nuUle 
In  oonteuplatlon  of  such  »  contract 

it  will  be  Binding,  although  not  for- 
mally entered  into  until  the  trans- 
portation has  been  commenced. 
Cleveland,  etc.,  R.  Co.  v.  Patterson, 
69  III.  A.  438. 

[b]  Proof  of  a  habit  of  the  oarrler 
to  carry  for  a  shipper  under  such 
stipulation  without  his  compliance 
therewith  will  not  show  a  waiver  of 
the  stipulation.  Chicago,  etc.,  R.  Co. 
V.  Van  Dresar,  22  Wis.  511. 

[c]  Keeping  can  properly  ventl- 
lated^— Under  a  contract  for  the 
transportation  of  live  stock  by  which 
the  shippers  agreed  to  care  for  It 
while  on  the  road,  and  by  which  one 
of  the  shippers  was  carried  free  for 
this  purpose,  where  the  car  was 
equipped  with  ventilators  and  win- 
dows, it  was  the  duty  of  the  shipper 
accompanying  the  horses  to  open  the 
ventilators  or  to  cause  the  carrier 
so  to  do;  and  where  he  made  no 
effort  in  that  direction  the  carrier 
could  not  be  held  liable  for  injuries 
to  the  stock  from  lack  of  ventila- 
tion. Haner  v.  Fargo,  166  App.  Div. 
466.  161  NYS  913. 

[d]  BlTeot  of  Oarmaok  amendment. 
— (1>  Accordlnfi  to  some  of  the  de- 
cisions, the  effect  of  the  Carmack 
amendment  Is  to  render  contracts  of 
the  character  under  consideration  for 
Interstate  shipments  void.  Chicago, 
etc.,  R.  Co.  V.  Linger,  (Tex.  Civ.  A.) 
156  SW  298;  Chicago,  etc.,  R.  Co.  v. 
Scott.  (Tex.  Civ.  A.)  156  SW  294. 
(2)  These  decisions  assume  to  fol- 
low Southern  R.  Co.  v.  Proctor,  3 
Ala.  A.  413,  67  S  613,  a  decision 
which  is  based  not  on  the  Carmack 
amendment  as  the  Texas  court 
erroneously  thought,  but  on  an 
amendment  of  the  Federal  Twenty- 
eight  Hour  Law.  (3)  In  another  de- 
cision it  Is  held  that  the  Carmack 
amendment  does  not  "prohibit  a  car- 
rier of  live  stock  from  entering  Into 
a  fair  and  reasonable  agreement 
with  a  shipper  with  reference  to  the 
care  of  the  stock  while  being  trans- 
ported and  as  to  things  incidental  to 
the  transportation  of  the  animals 
but  necessary  to  be  done  on  account 
of  the  nature  and  character  of  the 
Roods  being  transported."  Cranor  v. 
Southern  R.  Co.,  13  Ga.  A.  86.  92.  78 
SE  1014. 

4B.  San  Antonio,  etc.,  R.  Co.  v. 
Chlttim,  (Tex.  Civ.  A.)  135  SW  747. 
749.    And  see  cases  supra  note  44, 

48.  Cranor  v.  Southern  R.  Co.,  13 
Ga.  A.  86,  78  SE  1014. 

47.  111.— Illinois  Cent.  R.  Co.  \. 
Adams,  42  111.  474,  92  AmD  86. 

Iowa. — Blair  v.  Wells,  155  Iowa 
190,  135  NW  615;  Colsch  v.  Chicago, 
etc.,  R.  Co.,  149  Iowa  176,  127  NW 
198.  84  LRANS  1013,  AnnCasl»12C 
916. 


Ky. — Louisville,  etc,  R.  Cte.  t. 
Hawley,  10  KyL  117. 

Mo. — Schureman  '  v.  Chicago,  etc., 
R.  Co.,  88  Mo.  A.  183. 

N.  Y. — Bills  V.  New  York  Cent.  R. 
Co..  84  N.  Y.  5. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Winn, 
(Civ.  A.)  178  SW  697:  Chicago,  etc.. 
R.  Co.  V.  Mitchell,  (Civ.  A.)  86  SW 
286;  Ft.  Worth,  etc..  R.  Co.  T.  Dag- 
gett, (Civ.  A.)  27  SW  186. 

[a]  Thus,  (1)  a  provision,  In  a 
tract  for  live  stock  shipped  to  bo 
accompanied  by  the  shipper's  repre- 
sentative, which  relieves  the  carriers 
from  all  liability  for  injuries  Is  In- 
valid, as  relieving  It  fron-'  the  con- 
sequences of  Its  own  neellgence. 
Gulf.  etc..  R.  Co.  v.  Winn,  (*rex.  Civ. 
A.)  178  SW  697.  (2)  The  fact  that 
the  stock  suffered  damage  because 
of  the  shipper's  noncompliance  with 
his  contractual  obligation  will  not 
prevent  him  from  recovering  dam- 
ages proximately  caused  by  the 
negligence  of  the  carrier.  Missouri, 
etc..  R.  Co.  V.  Chlttim.  24  Tex.  Civ.  A. 
599,  60  SW  284.  (3)  Provisions  of 
this  character  In  the  contract  of 
shipment  do  not  exempt  the  carrier 
from  liability  for  wrongful  acts  of 
one  of  Its  employees  resulting  in 
injury  to  the  stock.  Schureman  v. 
Chicago,  etc.,  R.  Co.,  88  Mo,  A.  183. 

[b1  The  limitation  applies  oi^ 
where  Injury  for  which  compensa- 
tion is  sought  is  attributable  to 
some  cause  other  than  the  carrier's 
negligence.  BlaIr  v.  Wells,  155  Iowa 
190,  135  NW  615. 

[c]  Sagllgent  delay. — The  rule 
that,  where  live  stock  Is  accompanied 
by  a  caretaker  as  required  by  the 
contract  of  transportation,  the  car- 
rier la  not  liable  for  failure  to  feed 
or  water  the  stock  during  the  trans- 
portation, unless  It  fails  to  furnish 
to  the  caretaker  proper  facilities 
therefor,  does  not  relieve  it  from  lia- 
bility for  negligent  delay  In  trans- 
porting the  stock  which  the  care- 
talter  may  not  prevent  In  the  exer- 
cise of  diligence.  McMillan  v.  Chi- 
cago, etc.,  R.  Co.,  147  Iowa  696,  124 
NW  1063;  Wlsecarver  v.  Chicago, 
etc.,  R.  Co.,  141  Iowa  121,  119  NW 
532.  See  also  Grieve  V.  Illinois  Cent. 
R.  Co.,  104  Iowa  659,  74  NW  192. 

[d1  Bhowering'  bogs. — A  contract 
requiring  the  snipper  to  feed  and 
water  hogs  does  not  Impose  on  him- 
the  duty  of  showering  them.  Pecoa 
R.  Co.  V.  Morrison.  (Tex.  Civ.  A.) 
169  SW  1098.    And  see  Infra  f  116. 

4a.  Drake  v.  Great  Northern  R.. 
24  S.  D.  19,  123  NW  82. 

49.  Cranor  v.  Southern  R.  Co.,  13 
Ga.  A.  86,  78  SE  1014;  Louisville, 
etc.,  R.  Co.  V.  Tharpe,  11  Ga.  A.  466, 
76  SE  677. 

BiO.  Oulf,  etc.,  R.  Co.  v.  Boger, 
(Tex.  Civ.  A.)  169  SW  1098. 

61.  Cranor  v.  Southern  R.  Co.,  13 
Ga.  A.  86,  78  SE  1014. 

58.  Lewis  v.  Pennsylvania  R.  Co.. 
70  N.  J.  L.  132,  SO  A  128,  1  AnnCas 
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tion  of  the  general  rnle"  is  that  if  the  carrier  is 
aware  that,  notwithstanding  the  special  contract, 
no  one  is  accompanying  the  shipment  as  required 
thereby,  it  is  bound  to  feed,  water,  and  rest  the 
animals,  and  will  be  liable  for  loss  or  injury  sus- 
tained by  its  failure  to  do  so.*^  This  it  is  said 
necessarily  results  from  the  rule  wliich  denies  to 
the  carrier  the  right  to  relieve  itself  by  contract  of 
liability  for  its  own  negligeneo."  "The  carrier 
must  in  such  a  case  care  for  the  cattle,  and  look 
to  the  shipper  for  reimbursement. ' '  ^ 

[$  110]  cc  Where  Carrier  Prevents  Compliance 
with  Contract.  So  the  rule  of  course  has  no  appli- 
cation where  the  shipper  is  prevented  from  com- 
plying with  the  contract  by  the  carrier's  own  act, 
as  by  refusing  to  allow  him  to  accompany  the 
shipmait"  or  by  performing  the  duty  itself" 
against  the  shipper's  protest.^ 

166  [aff  71  N.  J.  L.  339.  69  A  1117] 
infra  note  64  [b]. 

63.  See  supra  I  107. 

64.  Ala. — Ix>ulRVlU«,  fltc»  R.  Co.- 
V.  Smitha.  145  Ala.  686.  40  S  117.  119 
(cit  Cycl. 

Ky, — Cincinnati,  etc.,  R.  Co.  v. 
Kern,  15  KyL.  656;  Louisville,  etc., 
R.  Co.  V.  McCarty,  9  KyL  68S;  Lould- 
vllle.  etc..  U.  Co.  v,  Martin,  8  KyL 
432;  Louisville,  etc.,  R.  Co.  v.  Spald- 
ing, 8  KyL  355. 

Mo. — Spalding  v.  Chicago,  etc.,  R. 
Co..  101  Mo.  A.  226,  73  SW  274. 

Nebr. — Chicago,  etc.,  R.  Co.  v. 
Slattery,  76  Nebr.  721.  107  NW  104&, 
124  AmSR  825;  Chicago,  etc.,  R.  Co. 
V.  Williams,  61  Nebr.  608,  86  NW 
832.  65  LRA  289. 

Okl. — Patterson  v,  Missouri,  etc.. 
R.  Co.,  24  Oiil.  747,  756.  104  P  81 
(quot  Cyc]. 

Pa. — Stewart  v.  Baltimore,  etc.,  R. 
Co..  37  Pa.  Super.  273  (recognlElng 
the  rule). 

S.  C. — Millam  v.  Southern  R.  Co., 
58  S.  C.  247,  36  SK  671. 

Tex. — Trout  v.  Gulf,  etc.,  R.  Co., 
(Cfv.  A.)  Ill  SW  220. 

Va. — Norfolk,  etc.,  R.  Co.  v.  Suth- 
erland, 105  Va.  646,  54  3E  466. 

"If  there  had  been  an  agreement 
for  a  caretaker  and  a  breach  of  it 
by  the  plaintiffs,  that  would  not 
exonerate  the  company;  it  would  not 
warrant  it  In  proceeding  under  the 
contract  in  a  negligent  manner.  In 
such  case  the  antecedent  fault  of 
one  party  would  not  excuse  the  sub- 
sequent negligence  of  the  other." 
CbTca«o,  etc.,  R.  Co.  v.  Williams.  61 
Nebr.  608,  611,  85  NW  832,  65  LUA 
2S». 

[a]  X*MK>n  for  rnl*. — Receiving 
the  stock  by  the  carrier,  with  knowl- 
edge that  there  was  no  one  in  charge, 
constitutes  a  waiver  of  a  condition 
in  the  contract  of  shipment  that  the 
shipper  was  to  look  after  and  ciire 
for  them.  Norfolk,  etc.,  R.  Co.  v. 
Sutherland.  106  Va.  645,  64  SK  466. 

[b]  Crltlolam  of  rule.— In  criticis- 
ing Louisville,  etc.,  R.  Co.  v.  Spald- 
ing, 8  KyL  355,  and  Chicago,  etc., 
R.  Co.  V.  Williams.  61  Nebr.  608.  85 
NW  832,  6S  LRA  289,  both  of  which 
support  the  rule  of  the  text,  Swayze, 
J.,  said:  "This  view  does  not  com- 
mend itself  to  us.  The  shipper, 
under  that  view  of  the  law,  secures 
A  right  of  action  against  the  carrier 
for  damages  caused  by  his  own 
breach  of  contract.  In  our  Judg- 
ment the  rights  and  obligations  of 
the  parties  ir.ust  be  determined  by 
tlie  contract  they  have  made."  Lewis 
T.  Pennsylvania  R.  Co.,  70  N.  J.  L. 
132.  137.  56  A  128,  1  AnnCas  156 
faff  71  N.  J.  L.  339.  59  A  1117,  and 
dist  Brockway  v.  American  Exp.  Co., 
168  Mass.  257,  47  NE  871. 

[cj  QOAltltnig  of  faoi.— Where  a 
shipper  who  had  undertaken  the 
duty  of  feedlni?  and  watering  &  car- 
load of  mules  became  separated  from 
the  car'  at  a  dtvisfonal  point  and 
failed  to  And  ft  before  It  started, 
and  thereafter  the  carrier  failed  to 
[10C..T.-7I 


111]  dd.  Where  Oarrier  Fails  to  Furnish 
Facilities  tor  Care  of  Stock,  Altbougli  a  special 
contract  requires  the  shipper  to  give  care  and 
furnish  food  and  water  to  stock  Jti  transit,  the 
carrier  is  still  bound  to  afford  him  or  his  agent 
reasonable  facilities  for  doing  so,  and  it  will  be 
liable  for  loss  or  injurj'  resulting  from  its  neglect 
to  perform  this  duty."  This  duty  includes  that  of 
giving  notice  to  the  shipper  in  a  reasonable  way 
where  such  facilities  are  to  be  had,  although  the 
contract  contains  a  stipulation  that  the  carrier 
agrees  to  stop  its  cars  at  any  of  its  stations  for 
watering  and  feeding,  when  it  has  facilities  for  so 
doing,  and  whenever  requested  by  the  owner,  in 
writing,  BO  to  do."  Where  the  carrier  fails  to 
dischai^ge  this  duty,  any  stipulation  in  the  contract 
requiring  a  shipper  to  feed  and  water  stock  dipped 
is  unreasonable  and  void."*  And  in  order  to  fasten 


feed  and  water  the  animals  except  at 
one  point,  where  It  was  improperly 
done,  whether  the  carrier  was  guilty 
of  negligence  and  whether  the  ship- 
per was  guilty  of  contributory  negli- 
gence were  questions  for  the  Jury. 
Stewart  v.  Baltimore,  etc..  R.  Co.,  37 
Pa.  Super.  273. 

55.  Trout  V.  Gult  etc.,  R.  Co., 
(Tex.  Civ.  A.)  Ill  SVV  220. 

56.  Trout  V.  Gulf,  etc.,  R.  Co., 
(Tex.  Civ.  A.)  Ill  SW  220.  222.  To 
same  effect  Spalding  v.  Chicago,  etc., 
R.  Co.,  101  Alo.  A.  225,  73  SW  274; 
MlUam  V.  Southern  R:  Co.,  68  S.  C. 
247,  36  SE  571. 

87.  Arnold  v.  Louisville,  etc.,  R. 
Co.,  4  Ga.  A.  619,  Gl  SE  1050;  101 
Live  Stock  Co.  v.  Kansas  City,  etc., 
R.  Co.,  100  Mo.  A.  674,  75  SW  782; 
Chicago,  etc..  n.  Co.  v.  Linger,  (Tex. 
Civ.  A.)  156  SW  2^8. 

[a]  AssampUoii  of  dnty  by  oarrier 
waiver  of  provision. — A  provision  by 
which  the  shipper  assumes  the  risk 
and  expense  or  feeding  and  water- 
ing the  stock  is  waived  where  the 
carrier's  servants  undertake  the  duty 
themselves.  Chicago,  etc.,  R.  Co.  v. 
Linger,  {Tex.  Civ.  A.)  156  SW  298. 

68.  Atchison,  etc.,  R.  Co.  v.  Blv- 
Ins,  (Tex.  Civ.  A.)  136  SW  1180 
(holding  that  a  contract  whereby  the 
shipper  of  live  stock  agreed-  to  bed 
the  cars  at  the  time  of  shipment  is 
no  defense  In  an  action  for  injuries 
to  the  stock  where  the  proof  shows 
beyond  dispute  that  the  bedding  was 
in  fact  done  by  the  servants  of  the 
carrier,  and  It  was  completed  and 
the  cattle  loaded  before  the  contract 
was  signed). 

59.  101  Live  Stock  Co.  v.  Kansas 
City,  etc..  R.  Co.,  100  Mo.  A.  674, 
75  SW  782. 

eo.  Ark. — Missouri,  etc.,  R.  Co,  v. 
Pullen,  118  SW  702.  703  [cit  CycJ. 

Qa. — Comer  v.  Stewart,  97  Ga.  403, 
24  SB  810;  Nashville,  etc..  R.  Co.  v. 
Heggie,  86  Ga.  210,  12  SE  363.  22 
AmSR  453;  Bryant  v.  Southwestern 
R.  Co.,  G8  Ga.  805. 

111. — Wabash  R.  Co.  v.  Thomas,  122 
111.  A.  5G9  faff  222  Til.  337,  78  NB  777. 
7  LRANS  1041];  Wabash,  et&,  R.  Co. 
V.  Pratt.  15  111.  A.  177. 

Iowa. — Grieve  v.  Illinois  Cent.  R. 
Co.,  104  Iowa  659.  74  NW  192. 

Kan. — Ward  v.  Chloapro,  etc.,  R.  Co., 
87  Kan.  824,  126  P  1083. 

Ky. — Tlllnots  Crnt.  R.  Co.  v.  Eblln. 
114  Ky.  817.  71  SW  919.  24  KyL  1609. 

Mass. — Brockway  v,  AmRrlcnn  Kx- 
press  Go.,  168  M.nss.  257.  47  87. 

Mich. — Smith  v.  Michigan  Cent.  R. 
Co.,  100  Mich.  148.  58  NW  651.  43 
AmSR  440. 

Miss. — .Tohnson  v.  Alabama,  etc.,  R. 
Co.,  69  Miss.  191,  11  S  104,  30  AmSR 
534. 

Mo. — Dunn  v.  Hannibal,  etc.,  R,  Co.. 
68  Mo.  268;  Lowensteln  v.  Wabash 
R.  Co.,  G3  Mo,  A.  68;  Duvenick  V. 
Missouri  Pac.  R.  Co..  57  Mo.  A.  B50. 

N.  I).— Welch  V.  Northern  Pac.  R. 
Co..  14  N.  D.  19,  24,  103  NW  396 
[elt  Cyc], 


Pa. — Stewart  v.  Baltimore,  etc.,  R. 
Co.,  37  Pa.  Super.  273. 

S.  C. — Gllliland  v.  Southern  R.  Co., 
85  S.  C.  26,  67  SE  20,  137  AmSR  861, 
27  LRANS  1106;  Comer  v.  Columbia, 
etc..  R.  Co..  63  S.  C.  36,  29  SE  637. 

Tex. — Ft.  Worth,  etc..  R.  Co.  v. 
Daggett.  87  Tex.  322,  28  SW  526; 
International,  etc.,  R.  Co.  v.  McRae, 
82  Tex.  614,  18  SW  672,  27  AmSR 
926;  Taylor,  etc.,  R.  Co.  v.  Montgom- 
ery, 18  SW  178;  Southern  Kansas  R. 
Co.  V.  Hughey,  (Civ.  A.)  182  SW  361; 
Gulf,  etc.,  R.  Co.  v.  Roger,  (Civ.  A.) 
169  SW  1095;  Texas  Cent.  R.  Co.  v. 
McCall,  (Civ.  A.)  166  SW  925;  Kan- 
sas City,  etc.,  R.  Co.  v.  -West,  (Civ. 
A.)  149  SW  206:  Trinity,  etc..  R.  Co. 
V.  Crawford,  (Civ.  A.)  146  SW  .■i29; 
San  Antonio,  etc.,  R.  Co.  v.  Chlttlm, 
(Civ.  A.)  135  SW  747:  Gulf.  etc..  R. 
Co.  V,  Cunningham,  61  Tex.  Civ.  A. 
368,  113  SW  767:  Gulf.  etc..  R.  Co. 
V.  Kimble.  49  Tex.  CIv.  A.  622.  109 
SW  234:  Chicago,  etc.,  R.  Co.  v.  Mlt- . 
chell,  (Civ.  A.1  85  SW  285:  Texas, 
etc..  R.  Co.  V.  Byers.  (CIv.  A.)  84  SW 
1087;  Gulf,  etc.,  R.  Co.  v.  Dunn,  (Civ. 
A.)  78  SW  1080;  Missouri,  etc..  R.  Co. 
V.  Lelbold.  (Civ.  A.)  66  SW  368:  Gulf, 
etc..  R.  Co.  V.  Gann.  8  Tex.  Civ.  A. 
620,  28  SW  349;  International,  etc.,  R. 
Co.  V.  Lewis.  (Civ.  A.)  23  SW  328; 
Galveston,  etc.,  R.  Co.  v.  Ivey,  (Civ. 
A.)  23  SW  321. 

Va. — Chesapeake,  etc..  R.  Co.  v. 
American  Exch.  Banlc.  92  Va.  495,  23 
SE  936.  44  LRA  449. 

WIS. — Burns  V.  Chicago,  etc.,  R.  Co., 
104  Wis.  C46.  80  NW  927. 

[a]  BeUinir  oars^If  by  the 
terms  of  the  contract  the  shipper  la 
to  bed  the  cars,  he  must  be  given  an 
opportunity  to  do  so.  Gulf,  etc,  R. 
Co.  V.  Boger,  (Tex.  CIv.  A.)  169  SW 
1093. 

lb]  814pP«z*>  aot  immeaiste  catiae. 

— A  carrier  is  not  relieved  of  liability 
for  injuries  to  stock  by  falling  to 
furnish  facilities  to  feed  and  water 
them,  although  the  shipper's  act  In 
fH'bsequentty  watering  them  without 
restraint  was  the  immediate  cause, 
unless  his  act  was  negligent.  Kan- 
sas Citv,  etc.,  R,  Cn,  v.  Beckham, 
(Tex.  C'v.  A.)  168  SW  399. 

61.  Pecos,  etc..  R.  Co.  v.  Kvarp- 
Snider-Buel  Co.,  42  Tex.  CIv.  A.  60. 
65.  93  SW  1024  [aff  100  Tex.  190.  97 
SW  46G]  (where  it  was  said:  "The 
very  contract  implies  and  observation 
teaches  that  railway  companies  ha-vo 
only  a  limited  number  of  places  on 
their  lines  where  cattle  may  properly 
be  unloaded  for  feed,  water  and  rest 
and  any  other  Interpretation  would 
not  only  bo  violative  of  the  rule  of 
construction  that  contracts  prepared 
by  one  of  the  parties  should  be  con- 
strued most  strongly  against  such 
party,  but  would  besides  be  unrea- 
sonable"). 

63.  Ft.  Worth,  etc.,  R.  Co.  v.  Daie- 
gett,  87  Tex.  322,  28  SW  626;  Gulf, 
etc.,  R.  Co.  V.  Cunningham,  El  Tex. 
Civ.  A.  368,  113  SW  767. 
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liability  on  the  carrier  it  is  not  necessary  that 
there  should  be  a  wanton  refusal  on  its  paxt  to 
furnish  the  necessary  facilities.^  Where  the  car- 
rier fails  to  furnish  adequate  facilities  to  feed  and 
water  the  stock,  the  shipper  who  has  undertaken 
to  procure  feed  and  water  for  the  stock  is  not 
required  to  procure  it  elsewhere."  Where  the  ship- 
per aeeompanies  the  stock,  the  carrier  may  rely 
on  him  to  notify  his  agents,  whenever  he  thhiks  it 
necesKuy,  to  unload  for  feed  and  water  and  rest.^ 
It  has  been  held^  however,  that  a  stipulation  in  a 
contract  of  shipment  reqoiring  such  notice  to  be 
in  writing  is  unreasonable  and  should  not  be  en- 
forced, and  that  a  failure  to  grant  a  verbal  request 
is  sufficient  on  wihich  to  predicate  a  cause  of  action, 
where  damage  results  therefrom,""  and  in  any  event 
su^  a  stip^ation  may  be  waived  by  the  carrier." 

1121  ee.  Where  Statutes  or  Oonstitntional  Pro- 
visions Fwbid  limitation  of  Oommon-Lav  Liabil- 
ity. According  to  the  weight  of  authority  consti- 
tutional and  statutory  provisions  prohibiting  a 
common  carrier  from  limiting  its  common-law  lia- 
bility do  not  prevent  it  from  making  special  con- 
tracts with  shippers  to  take  care  of  and  water  and 
feed  their  stock  during  transportation.**  Such  pro- 
visions, it  has  been  said,  are  not  intended  to  pr&- 


63.  Comer  v.  Columbia,  etc.,  R.  Co., 
68  S.  C.  S6,  29  BE  637. 

6ft.  Ouli,  etc.,  R.  Co.  V.  Cunnins- 
ham,  51  Tex.  Civ.  A.  368,  113  SW 
7S7. 

65.  Westphalen  v.  Atlantic  North- 
ern, etc..  R.  Co.,  152  Iowa  23S,  132 
Nw  67  (holdlne  that  a  shipper  ac- 
companying a  shipment  of  live  stock 
must  give  notice  that  the  stock  re- 
quires attention  which  he  cannot 
fCfve,  and  he  must  notify  the  carrier 
to  transfer  the  cars  to  a  suitable 
place  for  unloading  where  unloading 
is  necessary;  but  In  the  absence  of 
any  showing  to  the  contrary  he  may 
assume  that  an  agent  transacting 
business  in  the  office  of  the  carrier 
where  freight  and  passenger  business 
is  transacted  Is  the  proper  agent  to 
wKbm  his  request  may  be  directed); 
Jeffries  V.  Chicago,  etc.,  R.  Co.,  88 
Nebr.  268.  129  NW  273.  And  see 
McKenzie  v.  Michigan  Cent.  R.  Co., 
187  Mich.  112,  100  NW  260  (holding 
that  where  a  carrier  transporting 
live  stock  had  not  contracted  to  feed 
and  water  the  stock,  and  It  was  ac-. 
companied  by  a  caretaker,  the  carrier 
was  not  chargeable  with  neglect  to 
afford  an  opportunity  to  feed  and 
water  such  stock  until  it  was  re> 
quested  by  the  caretaker  to  do  so  and 
had  refused). 

[a]  To  wftom  notlM  glTsa.— 
Where  a  passenger  ticket  agent  at 
a  station  acted  with  the  assent  of 
the  carrier  In  transacting  business 
with  reference  to  frefgtit,  and  the 
evidence  showed  that  it  was  the  cus- 
tom to  notify  hfm,  or  whoever  was 
In  charge  of  the  passenger  depot, 
that  freight  cars  should  be  placed  on 
a  transfer  track,  notice  to  the  agent 
to  transfer  cars  to  a  suitable  place 
for  the  unloading  of  live  stock,  was 
sufficient  to  charge  the  carrier  with 
the  duty  of  transferring  the  cars  to 
a  proper  place,  althougn  the  carrier 
employed  another  agent  at  the  sta- 
tion who  had  charge  of  the  freight 
business.  Westphalen  v.  Atlantic 
Northern,  etc.,  R.  Co.,  162  Iowa  232, 
132  NW  67. 

68.  Gulf,  etc.,  R.  Co.  v.  Kimble,  i3 
Tex.  Civ.  A.  622.  109  SW  234. 

67.  St.  Louis,  etc.,  R.  Co.  v.  Cope- 
land,  23  Okl.  637.  102  P  104  (holding 
that  the  refusal  of  a  carrier  to  un- 
load, live  stock  for  water  and  feed 
on  the  oral  request  of  the  shipper, 
where  based  on  the  ground  that  the 
freight  thereon  had  not  been  paid, 
waived  a  strict  compliance  with  the 


clause  of  the  contract  requiring  a 
written  request). 

68.  Burgher  v.  Chicago,  etc..  R. 
Co.,  106  Iowa  335,  76  NW  192;  Grieve 
v.  Illinois  Cent.  R.  Co.,  104  Iowa  669, 
74  NW  192;  Chicago,  etc,  R.  Co.  v. 
Schuldt,  66  Nebr.  43,  92  SW  162; 
Texas,  etc.,  R.  Co.  v.  StrlbUng,  (Tex. 
Civ.  A.)  34  SW  1002.  See  also  as 
sustaining  this  view  decisions  of 
Iowa,  Nebraska,  and  Texas  cited  su- 

gra J  91  note  44.  But  s«a  Pecos  etc., 
.  Co.  V.  Brooks.  (Tex.  Civ.  A.)  14G 
SW  649  (holding  that  a  stipulation 
In  a  contract  for  the  transportation 
of  live  stock  that  the  shipper  will 
load,  feed,  and  water  the  stock,  and 
unload  and  reload  at  feeding  and 
transfer  points,  and  will  care  for  the 
stock  while  In  cars,  and  will  relieve 
the  carrier  from  liability  for  any  loss 
while  in  Ills  charge.  Is  void  as  against 
public  policy  because  limiting  the 
carrier's  common-law  liability). 

[a]  Beaaou  aasigiiea  for  rale. — 
In  Texas,  etc.,  R.  Co.  v.  Davis.  (Tex. 
Civ.  A.)  40  SW  167.  It  was  said  that 
the  right  of  a  carrier  to  specially 
contract  that  the  shipper  shall  feed 
and  water  his  live  stock  during  trans- 
portation, being  expressly  recognized 
by  Rev.  St.  [1895]  art  326.  is  unaf- 
fected by  article  320,  relating  to  the 
carriage  of  freight  generally,  and  for- 
bidding carriers  to  limit  their  com- 
mon-law liability,  even  if  said  ar- 
ticles are  conflicting.  This  is  on  the 
theory  that  an  article  on  the  special 
pubject  of  the  duties  and  liabilities 
of  carriers  In  transportation  of  live 
stock  must  govern  the  general  arti- 
cle prohibiting  them  from  restricting 
or  limiting  their  common-law  liabil- 
ity. 

69.  Chicago,  etc.,  R.  Co.  v.  Schuldt, 
€6  Nebr.  43.  92  SW  162. 

70.  Wiaecarver  v.  Chicago,  etc.,  R. 
Co.,  141  Iowa  121,  119  NW  B32;  Pow- 
ers v.  Chicago,  etc.,  R.  Co.,  130  Iowa 
616,  105  NW  346;  Cincinnati,  etc.,  R. 
Co.  v.  Sanders.  118  Ky.  116,'  80  SW 
488,  2h  KyL  2333;  Pecos,  etc..  R.  Co. 
v.  Brooks,  (Tex.  Civ.  A.)  HB  SW  649. 
662  [cJt  Cyc]  supra  note  68. 

[a]  In  Iowa  (l)  under  Code  S  2074, 
providing  that  no  contract  shall  ex- 
empt any  railroad  from  the  liability 
of  a  common  carrier  which  would 
exist  had  no  such  contract  been  en- 
tered Into,  a  contract  for  the  ship- 
ment of  live  stock,  attempting  to 
limit  the  carrier's  liability  by  pro- 
viding that  the  owner  should  assume 
all  risk  and  expenses  of  feeding,  wa- 
tering,  bedding,   etc..  and   that  the 


vent  freedom  of  contract  aa  to  mattes  merdy  in- 
cidental to  the  contract  of  traaq>ortation,  and  not 
peculiar  or  necessary  to  it.""  ^ere  are,  however, 
decisions  which  apparently  maintain  the  opposite 
view." 

113]  (S)  Effect  of  Special  Legifllation  on 
Carrier's  Duty— (a)    Federal  Legifllation."  By 

federal  statute  a  railroad  company  engaged  in  trans- 
porting cattle,  sheep,  swine,  or  other  aoimals  from 
one  state  to  another  is  prohibited  from  confining 
the  same  in  its  ears  for  a  longer  period  of  time 
than  twenty-eight  eonseeutive  hours  without  un- 
loading t^e  same  for  rest,  water,  and  feeding  for 
a  period  of  at  least  five  consecutive  hours,  unless 
prevwted  from  doing  so  by  accidental  causes;'^ 
but  it  is  provided  that  on  the  written  request  of 
the  own^  or  pers(m  in  custody  of  the  shipment, 
vblch  written  request  shall  be  separate  and  apart 
from  any  printed  bill  of  lading  or  other  railroad 
form,  the  time  of  confinement  may  be  extended  to 
thirty-six  hours."  It  is  further  provided  in  sub- 
stance that  animals  so  unloaded  shall  be  properly 
fed  and  watered  during  such  rest  by  the  owner  or 
person  in  chai^  or  in  case  of  his  default  by  the 
carrier  transporting  the  stock  at  the  expense  of 
the  owner'  or  the  custodiao,  and  that  the  carrier 

carrier  should  be  exempt  from  liabil- 
ity for  loss  or  damage  arising  from 
heat,  suffocation,  crowding,  etc..  was 
in  violation  of  the  statute,  and  did 
not  relieve  the  carrier  from  liability. 
Powers  v.  Chicago,  etc,  R.  Co.,  130 


Iowa  616,  105  NW  346.  (2)  A  con- 
tract for  the  shipment  of  horses, 
stipulating  that  the  stock  Is  not  to 
bo  transported  or  delivered  at  any 
particular  time,  nor  in  season  for  any 
particular  market,  and  that  the  ship- 
per shall  assume  the  risk  and  ex- 
pense of  feeding  and  watering  and 
caring  for  the  stock  while  In  cars, 
yards,  etc.,  and  shall  load  and  unloacl 
the  same  at  his  own  expense  and 
risk,  is  Invalid.  Wlsecan'er  v.  Chi- 
cago, etc.,  R.  Co.,  141  Iowa  121.  119 
NW  632. 

[b]  m  Xcntnoky  under  Const.  S 
1 96,  prohibiting  common  carriers 
from  contracting  for  relief  from  any 
liability  Imposed  on  them  by  law. 
provisions  in  a  bill  of  lading  for 
stock,  that  the  shipper  should  feed, 
water,  and  attend  to  the  stock  at  hla 
own  risk  while  in  transit  do  not  re- 
lieve the  carrier  of  Its  duty  to  look 
after  the  stock.  Cincinnati,  etc.,  R. 
Co.  v.  Sanders.  118  Ky.  115,  80  SW 
488,  26  KyL  2333. 

71.  PMuatlM  for  noneonuillMte* 
with  itatnt*  see  Infra  ii  996-1007. 

79.  U.  S.  Rev.  St.  (1878)  tS  4386- 
4389. 

[a]    Object  of  statnter— (1)  "The 

statute  in  a  wise  and  humane  enact- 
ment for  the  benefit  of  live  stock 
being  shipped  as  interstate  com- 
merce." Louisville,  etc.,  R,  Co.  v. 
Stiles,  133  Ky.  786,  789,  US  SW  786, 
134  AmSR  491.  <'2)  The  Twenty- 
Eight-Hour  Law  Is  for  the  prevention 
of  cruelty  to  animals.  It  Is  not  pri- 
marily for  the  benefit  of  the  owners, 
but  is  restrictive  of  their  rights  and 
cannot  bo  waived  excent  In  the  man- 
ner and  on  the  contlngenclcfi  i>ro- 
vided  In  the  act.  Baltimore,  etc.,  R. 
Co.  V.  U.  S..  220  IT.  S.  94,  31  SCt  368. 
65  L.  ed.  381;  Cleveland,  etc.,  R.  Co. 
V.  Hayes,  181  Ind.  87.  102  NK  34.  103 
NE  839.  (3)  "The  primary  purpose 
of  the  act  as  exhibltod  bv  the  title 
of  the  same  is  'to  prevent  cruelty  to 
animals  In  transit;'  Its  declared  In- 
tent being  to  prohibit  thefr  continu- 
ous confinement  ljuyond  the  period 
of  twenty-eight  hours  except  upon 
the  contingencies  hereinbefore 
stated,"  Atchison,  etc.,  R.  Co.  v. 
Hill.  (Tex.  CIv.  A.)  171  RW  1028. 

73.  Act  June  29,  1906  (34  U.  8. 
St.  at  L.  607,  c  3594). 


For  latw  oasssi  dsrslopaMats  and  eihaagtn  In  the  law  see  cumulative  Annotations,  same  title,  page  ajjd  note  number. 
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shall  have  a  lien  on  the  animals  for  food,  eare,  and 
water  funiiihed.'*  Thi»  stotnte  in  no  wise  efaanges 
the  eommon-law  duty  of  t^e  earner  with  referraee 
to  live  stock,  except  to  mdce  certain  and  definite 
how  and  when  audi  stock  shall  be  fed,  vatered, 
and  nsted."  Praetieally  the-  statnte  only  makes 
certain  when  imd  where  the  eommon-law  duty  of 
the  carrier  tbr  l^e  pDsservatifm  and  eomfort  of 
its  stook  should  be  exercised.**  Under  this  statute 
it  is  the  dat3r  of  the  earner  not  only  to  onload  the 
animals  within  the  stated  period,  but  also  to  pro- 
vide reasonably  suitable  ooavemences  for  feeding, 
wateriiw,  and  caring  for  the  animate,  and  a  place 
reasonably  suitable  and  sufficient  to  allow  the  ani- 
mals to  obtain  rest."  And  although  a  penalty  is 
inqrasetl  fiv  a  violation  of  this  r^ulation,  never- 
theless a  failure  to  eomp^  therewith  is  negligence 
per  se  reodering  tiie  raiuoad  company  liable  to  Uie 
shipper  for  the  resulting  injuries  to  the  animals." 
Th^  principle,  it  seems,  applies,  although  the  ship- 
per did  not  make  a  demand  on  the  carrier  that  it 
should  stop  the  train  to  give  him  an  opportunity  to 
feed,  water,  and  rest  the  stook.  ^'  And  even  tfaoi^h 
the  transportaition  is  delayed  by  an  act  of  Ood, 
the  statute  does  not  relieve  a  railroad  company 
from  liability  arising  from  n^lect  i>roperly  to  feed 
and  to  water  animafg,  ii4iere  there  is  an  entire  ab- 
sence of  evidenee  that  the  act  of  Ood  in  any  way 
intCTfered  with  the  ^^^^'^""g  of  the  stock  or  pro- 
viding it  with  food  and  water  and  giving  it  such 
care  as  would  insure  its  delivery  at  destination  in 
good  condition.**    Nor  does  the  statute  excuse  a 

74.  U.  S.  Rev.  St.  S  4387;  Act  June 
29.  190C  (34  U.  S.  St.  at  L.  697.  c 
3594). 

75.  Louisville,  etc.,  R,  Co.  v.  Stiles, 
133  Ky.  786,  119  SW  786,  134  AmSR 
491. 

76.  IiOUlsvUle,  etc^  R.  Co.  v.  Stilea, 
133  Ky.  786,  119  SW  786,  134  AmSR 
491. 

77.  Brockway  v.  American  Ex- 
press Co..  168  Mass.  257.  47  NB  87: 
St.  Louis,  etc.,  R.  Co.  v.  Piburn,  30 
OkL  262,  120  P  928;  Chesatieake,  etc., 
R-  Co.  V.  American  Bxch.  Bank,  92 
Va.  495,  23  SB  935,  44  L.KA  449  and 
note. 

78.  IT.  S. — Southern  Pac.  R.  Co.  v. 
Arnett.  128  Fed.  75.  61  CCA  131. 

Ala, — Southern  R.  Co.  v.  Proctor, 
3  Ala.  A.  413.  67  8  518. 

Ga. — Nashville,  etc^  R.  Co.  v.  He«- 
Sie.  8<  Oa.  210.  II  SB  863.  22  AmSR 
463. 

Ky. — Cincinnati,  etc.,  R.  Co.  v. 
Gre^r.  80  SW  512,  25  KyL.  2829. 

Nebr. — Hale  v.  Missouri  Pac.  R. 
Co..  36  Nebr.  266,  54  NW  517. 

Okl. — St.  Louis,  etc..  R.  Co.  v.  Pi- 
burn.  30  Okl.  262,  120  P  923. 

S.  C. — Onitland  V.  Southern  R.  Co.. 
85  S.  C.  26,  67  SE  10,  1ST  AmSR  8«1, 
27  LRANS  1106. 

Tex. — Ft.  Worth,  etc..  R.  Co.  v. 
nawett.  87  Tex.  322,  28  SW  625; 
Atchison,  etc.,  R.  Co.  v.  Hfll.  (Civ. 
A.)  171  SW  1028.  1030  [quot  Cyc]; 
Texas,  etc.,  R.  Co.  v.  Berchfleld.  19 
Tex.  Civ,  A.  228,  48  SW  900;  Galves- 
ton, etc..  R.  Co.  V.  Warnken,  12  Tex. 
Civ.  A.  646.  35  SW  73.  And  see  St. 
Louis,  etc..  R.  Co.  v.  Drahn,  (Civ.  A.) 
143  SW  857  criticizing  but  upholding 
an  instruction  on  thFs  question). 

Va. — Chesapeake,  etc..  R.  Co.  v. 
American  Ehccfa.  Bank,  92  Va.  496,  23 
SB  936.  44  LRA  449. 

Wash. — Reynolds  v.  Great  North- 
ern R.  Co.,  40  Wash.  163.  172.  82  P 
161.  Ill  AmSR  883  [cit  Cyc]. 

Wis. — Bums  V.  Chicago,  etc.  R- 

c:o..  104  Wis.  e4e,  so  nw  927. 

[a]  This  Btefevto  hwUm  to  sUp- 
m«tB  of  ItoMM  and  mules.  (Siesa- 

Sake,  etc.,  R.  Co.  v.  American  £<xch. 
ink,  92  Va.  496.  23  SB  986,  44  LRA 
449. 

[b]  Timnsportatlon  wliolly  wttUn 
■tota.   The  statute  does  not  apply 


carrier  for  keeping  animals  confined  for  the 
length  of  time  E^weified  without  feed  or  water  if  it 
would  otherwise  be  neglig«it  so  to  do."^  But  it 
has  been  h^  that,  where  the  carrier  has  given  a 
shipment  of  stock  the  rest  required  by  the  statute, 
its  failure  to  give  further  time  does  not  render  it 
liable  in  the  absence  of  a  contract  stipulation  pro- 
vidii^  for  additicmal  time." 

Ui^nnent  oror  connectini  Unas.  The  fact  that 
the  stock  was  dipped  ovot  connecting  lines,  and 
that  the  oonneotin^  carrier  refused  to  receive  the 
stoek  from  the  initial  carrier,  will  not  exonerate  it 
from  the  liability  imposed  by  the  statute,  and  it 
makes  no  difference  that  the  shipper  may  have  a 
remedy  agunst  the  connecting  carrier  also  for  re- 
fusing to  accept  and  to  imlo^  tiie  stock." 

Umtation  of  liability  by  eomtract.  Altho1^b 
there  are  some  deeisionB  wUeh  apparently  have 
reached  the  opposite  oondusum,**  it  has  been  held 
that,  inasmuch  as  the  statute  makea  it  obligatwy 
on  the  earner  properiy  to  care  for  and  to  feed  and 
water  stoek  in  tauudt  if  the  shipper  or  custodian 
fails  80  to  do,  the  carrier  eumot  by  anjr  eontraet 
relieve  itself  of  liability  for  a  noncompliance  wjtfa 
the  statutory  requirements." 

Eztsnsloii  of  time  by  shipper.  In  ccmsteuing  that 
part  of  the  statute  Ysy  virtue  of  which  tilie  Bhi|>per 
is  authorized  to  eztoid  the  time  to  tfairty-nx  hours, 
it  has  been  held  that  a  written  indorsement  in  the 
bUmk  maigin  of  the  bill  of  lading  requesting  an  ex- 
tension of  time  for  confinement  snfficioitly  complies 
with  the  requiremmit  that  the  request  ah  all  be  writ- 


to  transportation  of  animals  from  a 
point  within  the  state  to  another 
point  in  the  san-.e  state.  U.  S.  v. 
Bast  Tennessee,  etc.,  R.  Co..  13  Fed. 
642;  Galveston,  etc.,  R.  Co.  v.  Jones, 
(Tex.  Civ.  A.)  123  SW  737. 

[c]  Ootapntetion  of  tlms. — Under  a 
further  provision  that  In  estimating 
such  confinement  the  time  during 
which  the  animals  have  been  con- 
llned  on  connecting  roads  from  which 
they  are  received  ahall  be  Included, 
a  railroad  company  Is  gulltv  of  a 
violation  of  the  statute  If  it  falls  to 
give  animals  rest,  feed,  and  water 
when  the  period  of  twenty-eight 
hours  from  the  time  they  were  last 
fed  expires,  although  they  were  In 
the  possession  of  a  connecting  car- 
rier during  part  of  that  period. 
Cincinnati,  etc.,  R.  Co.  v.  Oregg,  80 
SW  612.  25  KyL  2329. 

[d]  Oars  snfllolSBtir  Muipped  for 

flTliiC  'mA  MBd  waters— ^he  statute 
urther  provides  that  the  law  shall 
not  apply  to  transportation  In  cars 
In  which  the  animals  can  obtain 
food,  water,  and  an  opportunity  to 
rest.  In  construing  the  provision  It 
was  held  a  question  for  the  jury  to 
determine  whether  a  railway  com- 
pany was  negligent  in  keeping  horses 
on  cars  thirty-two  hours  without  af- 
fording an  opportunity  to  unload 
and  to  care  for  them.  St.  Louis 
Southwestern  R.  Co.  v.  Dolan.  (Tex. 
Civ.  A.)  77  SW  416. 

7S.  Southern  Pac.  Co.  v.  Arnett, 
126  Fed.  75,  79,  61  CCA  181  (where 
the  court  said:  "No  sound  reason 
occurs  to  us  why  the  shipper  can  be 
deprived  of  his  right  to  recover  for 
damages  which  resulted  from  the 
failure  of  the  defendant  to  dlscharKe 
the  plain  duty  Imposed  upon  It  by 
the  law  because  the  owner  or  ship- 
per of  the  cattle  did  not  make  a  de- 
mand upon  the  defendant  that  It 
should  yield  obedience  to  the  law. 
The  failure  of  a  shipper  to  notify 
or  to  demand  of  a  railroad  company 
that  it  shall  stop  a  train  of  stock 
so  that  ha  ca.n  water,  feed,  and  rest 
the  cattle  before  they  have  been  con- 
fined more  than  twenty-eight  hours 
Is  not  necessarily  fatal  In  all  cases 
to  his  right  to  recover  for  damages 
caused  by  the  conflnement,  if  he  haa 


in  no  Way  requested  or  consented  to 
the  continued  confinement  and  trans- 
portation of  the  stock"). 

80.  Chicago,  etc^  R.  Co.  v.  Slat- 
tery.  76  Nebr.  721,  726,  107  NW  1045. 
124  AmSR  825  (where  the  court  said: 
"A  cause  for  unavoidable  delay  In 
shipment  affords  no  excuse  for  a 
failure  to  exercise  that  degree  of 
care  required  of  a  common  carrier 
in  the  transportation  of  stock").  See 
also  Newport  News,  etc.,  Co.  v.  U.  S.. 
61  Fed.  488.  9  CCA  679  (holding  that 
the  excuse  of  storm  or  other  acci- 
dental cause  does  not  cover  accident 
to  a  railroad  train  throu^  negli- 
gence). 

81.  Burrett  v.  Chicago,  etc..  R. 
Co..  20  N.  M.  114,  146  P  962;  Missouri 
Pac.  R.  Co.  V.  Ivy.  79  Tex.  444,  15  SW 
692  (where  it  was  said  that  the  stat- 
ute la  not  a  grant  of  privilege  to 
the  carrier  to  allow  It  so  to  confine 
the  stock  whether  it  would  be  negli- 
gent or  not  In  so  doing.  It  was  to 
prohibit  the  confinement,  etc..  longer 
than  the  time  named,  etc.  The  ques- 
tion of  negligence,  etc..  Is  still  left 
as  at  common  law,  notwithstanding 
the  statute);  Texas,  etc.,  R.  Co.  v. 
McMlHen.  (Tex.  Civ.  A.)  183  SW  773. 

88.  Kent  v.  Chicago,  etc.,  R.  Co.. 
(Mo.  A.)  176  SW  1106. 

S3.  Texas,  etc..  Co.  v.  Berchfield, 
19  Tex.  Civ.  A.  228,  46  SW  900. 

84.  Missouri  Pac.  R.  Co.  v.  Texas, 
etc.,  R.  Co.,  41  Fed.  913;  Haner  v. 
Fargo,  166  App.  Dlv.  466,  151  NTS 
913  (holding  that,  where. the  shipper 
agreed  to  unload  the  stock  during 
transportation  whenever  necessary 
and  accompanied  the  shipment,  but 
never  requested  that  It  should  be  un- 
loaded for  rest,  etc..  the  carrier  Is 
not  liable  for  Injuries  caused  by 
conflnement  for  more  than  thlrty-stx 
hours  In  violation  of  the  federal 
statutes,  although  the  carrier  may 
have  a  sufRclent  excuse  to  offer  to 
the  federal  authorities). 

8B.  Southern  R.  Co.  v.  Proctor,  3 
Ala.  A.  41S,  422,  57  S  618;  Groot  v. 
Oregon  Short  Line  R.  Co..  84  Utah 
162.  96  P  1019.  See  also  RevnoldH  v. 
Great  Northern  R.  Co.,  40  Wash.  163. 
82  P  161.  Ill  AmSR  888  (holding  that 
the  carrier  is  not  relieved  from  lia- 
bility for  breach  af4uty  to  untoad  for 
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ten  and  "separate  and  apart  from  any  priivted  bill 
of  lading.  When  a  railroad  company  failed  to 
maintain  pens  for  unloading  stock  bo  as  to  comply 
with  the  act  of  congress  prohibiting  the  confine- 
ment of  live  stock  daring  transportation  for  more 
than  twenty-eight  hours  without  unloading,  and  a 
conductor  of  a  stock  train  stated  to  the  shipper 
that,  unless  he  would  sign  a  written  release  extend- 
ing the  time  to  thirty-six  hours,  he  would  unload 
the  cattle  without  pens,  and  the  shipper  signed  the 
release  to  prevent  such  unloading,  the  release  was 
not  invalid  as  haviug  been  obtained  by  duress  of 
property."  A  request  signed  by  the  shipper  with- 
out consideration  to  himself  or  detriment  to  the 
carrier  for  an  extension  of  time  may  be  revoked 
by  him.**  The  refusal  of  the  shipper  to  consent 
to  the  confinement  of  his  cattle  longer  than  twenty- 
eight  hours,  necessitating  their  being  unloaded  in 
infected  pens  and  nonquarantined  territory,  is  con- 
tributory negligence  precluding  a  recovery  for  in- 
juries caused  by  improper  dipping,  where  nonin- 
feoted  territory  could  have  been  reached  in  two 
hours  over  the  twenty-eight-hour  period,  which 
would  have  obviated  the  necessity  of  dipping.®" 

114]  <b)  State  LegiBlati<nL"  In  a  number 
of  states  statutes  have  been  enacted  which  are 
very  similar  to  tlie  federal  legislation  just  consid- 
ered, although  varying  somewhat  in  their  phraseol- 
ogy from  it  and  from  one  another."  If  uie  stock 
is  transported  in  cars  which  are  not  properly  con- 
structed for  feeding  and  watering  the  stock,  the 
carrier  may  be  required  to  furnish  places  where  the 
stock  may  be  unloaded,  watered,  and  fed  without 
injury  in  any  kind  of  weather.*^  Under  some 
statutes  the  carrier  is  bound  to  unload  for  watering 


rest,  food,  and  water  as  required  by 
statute,  by  a  provision  In  the  ship- 
ping contract  that  the  shipper 
shall  load  and  unload  his  stock  at 
his  own  expense  and   risk  at  any 

ttlace  where  the  same  may  be  un- 
oaded  for  any  purpose). 

"Under  the  statute,  the  carrier 
can  not,  by  any  contract  with  the 
shipper,  relieve  itself  of  the  pre- 
scribed duty  of  feeding  and  watering 
the  animals,  If  their  owner  or  cus- 
todian faila  to  do  so."  Southern  R. 
Co.  V.  Proctor,  supra. 

86.  Norfolk,  etc..  R.  Co.  V.  Steele, 
117  Va.  788,  86  SE  124. 

87.  Kansas  City,  etc.,  R.  Co,  v. 
Graham.  (Tex.  Civ.  A.)  115  SW  632. 

88.  Durrett  V.  Chicago,  etc.,  R. 
Co..  20  N.  M.  114.  146  P  962. 

89.  Kansas  City,  etc.,  R.  Co.  v. 
McCunnlngham,  (Tex.  Civ.  A.)  149 
SW  420. 

90.  See  also  Infra  5  1005. 

91.  See  statutory  provisions. 

[a]  The  jmrpos*  of  statutes  of  tlie 
oharaoter  under  oonslderatlon  Is  to 
prevent  cruelty  In  the  transportation 
of  anlmnlfl  as  well  as  danirers  to  the 
public  henlth  from  Inducing  didease 
In  animals  which  are  to  be  used  for 
food.  Hendrlck  v.  Boston,  etc.,  R. 
Co..  170  Mass,  44,  48  NE  835. 

rb]  Not  appUoabl*  to  Interstat* 
■hlpments. — State  statutes  providing 
for  the  fpeding  and  watering  of  stock 
In  transit  have  no  application  to  In- 
terstate shipments.  International, 
etc.,  R.  Co.  V.  Starts.  37  Tex.  Clv.  A. 
61.  82  SW  1071. 

Tc]  Effect  of  gnamutliie  regvla- 
tlons.— Pub.  St.  c  207  |  66,  which 
provides  that  railroad  companies 
shall  Ttot  confine  animals  In  cars  for 
more  than  twenty-eight  conBecutive 
hours,  i.^  not  Ruperaeded  by  an  order 
of  the  board  of  cattle  commlsnioners 
f.irbidding  a  railroad  trorc.-  unloading 
any  neat  cattle  for  any  purpose 
whatever  except  upon  written  permit 
from  the  board,  at  any  place  except 
certain   designated   Quarantine  sta- 


tions.   Hendrlck  v.  Boston,  etc. 
Co.,  170  Mass.  44,  48  NVi  886. 

93.  International,  etc.,  R.  Co.  v. 
McRae,  82  Tex.  614,  18  SW  672,  ^27 
AmSR  926  (construing  Rev.  St.  art 
284). 

93.  Nashville,  etc.,  R.  Co.  v. 
Parker,  123  Ala.  683.  27  S  323. 

94.  Ft.  Worth,  etc.,  R.  Co.  v.  Dag- 
gett, 87  Tox.  222.  28  SW  525;  Gulf, 
etc.,  R.  Co.  V.  Winn,  (Tex.  Civ.  A.) 
178  SW  697;  Dlckerson  v.  San  An- 
tonio, etc.,  R.  Co.,  (Tex.  Civ.  A.)  170 
SW  1045. 

95.  MlUan  V.  Southern  R.  Co.,  68 
S.  C.  247.  36  SE  571;  Crawford  V. 
Southern  R.  Co..  56  S.  C.  136,  34  SB 
80;  Comer  v,  Columbia,  etc.,  R.  Co., 
62  S.  C.  36,  61,  29  SE  637  (where  it 
was  said  that  a  contention  that  the 
carrier  was  not  liable  because  of 
the  shipper's  default  "Ignores  the  ex- 

Siress  provision  of  the  section  of  the 
Revised  Statutes  above  referred  to. 
by  which  the  railroad  company.  In 
case  of  default  of  the  owner  of  the 
cattle  In  performing  this  duty,  is 
required  to  perform  the  same  at  the 
expense  of  the  owner,  giving  the 
company  a  lien  on  the  cattle  to  re- 
imburse Itself  for  such  ex- 
pense"). 

96.  Missouri  Pac.  R,  Co.  v.  Texas, 
etc.,  R.  Co..  41  Fed.  913  (under  a 
statute  of  Texas  which  provides  that 
it  shall  be  the  duty  of  the  common 
carrier  to  feed  and  water  live  stock 
during  thn  time  of  conveyance,  un- 
less otherwise  provided  by  special 
contract);  Burgher  v.  Chicago,  etc., 
R.  Co..  105  Iowa  335.  75  NW  192 
(under  a  statute  which  makes  It  a 
misdemeanor  for  any  railway  com- 
pany or  custodian  of  animals  to  con- 
fine the  same  in  cars  for  a  longer 
nertod  than  twenty-eight  consecutive 
hours  without  unloading  for  rest, 
water,  and  feed,  unless  delayed  by  a 
storm  or  other  accidental  caupe); 
Orleve  v.  llHnots  Cent.  R.  Co..  104 
Iowa  659.  663.  74  KW  192  (decided 
under  the  same  statute;  where  the 


and  feeding  even  against  the  shipper's  protest.'^ 
Statutes  imjwsing  on  carriers  the  duty  to  feed  and 
water  live  stock  conveyed  by  them  unless  other- 
wise provided  by  special  contract  authorize  carriers 
to  contract  with  the  shippers  of  animals  that  they 
shall  attend  to  such  duties  themselves.^  'Under 
some  of  the  statutes  it  is  held  that  failure  of  the 
shipper  to  accompany  the  animals  as  provided  in 
a  special  contract  will  not  relieve  the  carrier  from 
the  duty  to  feed  and  water,*^  while  the  courts  in 
construing  other  statutes  have  taken  the  contrar\' 
view;**  and  this  conflict  may  perhaps  be  accounted 
for  by  a  difference  in  the  wording  of  the  statutes.^'^ 
A  connecting  carrier  is  bound  to  take  knowledge  of 
the  fact  as  to  how  long  a  shipment  of  animals  hiuf 
been  confined  by  the  carrier  from  which  it.  received 
the  shipment,  that  it  may  be  able  to  perform  its 
duties  under  statutes  of  this  character,  making  car- 
riers liable  for  confining  animals  more  than  twenty- 
eight  hours  without  food.^* 

[$  115]  (4)  Time  and  Manner  of  Oomplying 
with  Duty.  If  reasonable  opportunity  for  feeding 
and  watering  is  not  otherwise  afforded,  the  carrier 
should  stop  the  train  for  that  purpose.^  If  unload- 
ing is.  necessary,  it  is  the  duty  of  the  carrier  tu 
place  the  cars  where  the  stock  can  be  unloaded  by 
the  persons  in  charge.^  And  at  the  request  of  the 
shipper  it  is  the  duty  of  the  carrier  to  set  oat  the 
ear  contunii^  the  animals  at  an  intermediate 
stopping  place,  if  essential  to  avoid  injury  from 
continuance  of  the  transportation.'  However, 
where  cattle  are  brought  to  the  carrier  for  ship- 
ment in  apparently  good  condition,  the  carrier  is 
not  liable ,  for  failing  to  furnish  opportunities  to 
water  them   before   commencing  transportation, 

'  R.  court  said:  "If  the  owner  under- 
takes to  oversee  the  transportation 
of  his  stock  and  attend  to  loading: 
and  unloading  It,  feeding  and  water- 
ing it,  whether  by  contract  or  vol- 
untarily, and  It  sufTers  Injury 
through  his  fault,  he  cannot  recover, 
thou^  the  contract  In  no  way  re- 
lieves the  company  from  liability"). 

97.  See  cases  supra  notes '  95. 
96. 

98.  Comer  v.  Columbia,  etc.,  R. 
Co.,  52  S,  C.  36,  29  SE  637, 

99.  Gulf.  etc..  R.  Co,  v.  Gann,  8 
Tex.  Civ,  A.  620,  28  SW  349. 

1.  Brockway  v.  American  Express 
Co.,  168  Mass.  257.  47  NIS  87:  Burna 
V.  Chicago,  etc.,  R.  Co.,  104  Wis.  646, 
80  NW  927. 

[a]  If  by  the  oarrler^  own  n«dS- 
^xtt  Mt  he  Is  unable  to  place  the 
cars  for  necessary  unloading  In 
transit  he  will  be  liable  for  conse- 
quent damages.  Bills  v.  New  York 
Cent-  R.  Co.,  84  N.  Y.  5. 

[b]  Ualoadlxtg'  for  Improvement  In 
markets— A  carrier  of  live  stock,  re- 
quired by  contract  or  by  common 
law  to  exercise  proper  care  for  the 
preservation  of  live  stock  in  trans- 
portation, need  not  permit  the  ship- 
per to  unload  the  stock  for  two 
weeks,  to  Improve  the  stock  and 
make  it  more  suitable  for  market; 
and  the  right  of  a  shipper  to  such 
a  privilege  must  be  expressed  in  his 
contract  of  shipment.  Banks  v. 
(Thicago,  etc.,  R.  C;o„  153  Mo.  A.  469, 
134  SW  1071. 

[c]  Where  a  railroad  company  fur- 
nishes a  shipper  an  entln  omx  with- 
out any  agreement  for  any  layout 
along  the  route,  the  shipper,  although 
he  has  agreed  to  care  for  the  anl- 
mal.i,  ts  not  entitled  to  have  the  car 
stopped,  save  by  abandoning  the 
contract  and  arranging  for  the  use 
of  the  oar  for  a  longer  time.  Illinois 
Cent.  R.  Co.  v.  Peterson,  68  Mies. 
454.  10  R  43.  14  L.RA  560. 

3-  Coupland  v.  Housatonfc  R.  Co.. 
6t  Conn.  631,  28  A  870,  IS  LRA  634. 


ForlatarouM,  d*T*Xoiniunt>  and  dianffM  in  the  law  see  cumulative  Annotations,  same  title,  pagaAgd  note  number. 
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unless  notified  of  the  necessity  thereof.'  And  the 
times  when,  and  places  where,  rest  and  refresh- 
ment may  be  necessary  mast  be  left  to  the  judg- 
ment of  the  carrier,  and  not  the  shipper,  who  can- 
not d^and  of  the  carrier  that  it  feed  the  live  stock 
at  wy  particular  time  or  plaee.^  While  the  car- 
rier is  bound  to.  afford  proper  facilities  and  reason- 
able opportunities  for  rest,  feed,  and  water,  it  is 
not  required  to  supply  these  on  a  mere  demand  of 
the  shippor  without  r^ard  to  the  reasonableness 
or  necessity  of  sudi  demand.^  Thi&  is  so  notwith- 
standing Uie  contract  of  shipment  requires  the 
shipper  to  feed,  water,  and  care  for  the  stock  at 
his  own  risk  and  expense,^  But,  where  tiie  carrier 
has  established  a  usage  of  unloading  at  a  particu- 
lar place  for  the  proper  care  and  necessary  preser- 
vation of  certain  live  atock,  the  shipper,  in  deliv- 
ering his  stock  to  the  carrier  for  transportation 
without  any  notice  of  a  change  of  usage,  has  the 
right  to  expect  that  such  usage  on  the  part  of  the 
carrier  will  be  observed,  and  if  it  is  not  observed, 


resulting  in  loss  to  the  shipper,  he  may  hold  the 
carrier  responsible  for  such  loss.'  While  the  car- 
rier's duty  does  not  require  it  to  keep  water  on 
hand  in  its  pens  at  all  times  and  under  alt  circum- 
stances,^ such  duty  is  not  discliai^ed  by  stopping 
at  places  where  there  are  no  such  facilities,  or 
where  neither  food  nor  water  is  obtainable.^  Nor 
is  Uie  carrier's  duty  discharged  by  showing  that 
unwholesome  water  furnished  was  the  water 
offered  by  tiiat  section  of  the  country  where  it 
appears  Uiat  it  was  not  impossible,  by  reasonable 
efforts,  to  fumi^  wholesome  water  for  the  stock.^** 
If  tlie  shipper  accompanies  his  stock  and  assumes 
to  give  them  personal  care  during  transportation, 
he  must  perform  his  duty  with  reasonable 
diligence." 

[$  116]  d.  But?  of  Showering  Overheated  Ani- 
nuda.  The  duty  of  showering  or  throwing  water 
over  hogs  or  other  animals  Uiat  become,  or  are 
likely  to  become,  overheated  during  transporiation 
rests  on  the  carrier  who  has  control  of  the  facili- 


3.  San  Antonio,  etc.,  R.  Co.  v. 
Chlttim,  <Tex.  Civ.  A.)  136  SW  747, 
ISO  <where  it  was  said;  "There  is 
much  force  In  appellant's  contention 
that,  when  live  stock  Is  tendered  for 
abipment,  the  carrier  may  assume  that 
they  are  then  In  proper  condition  as 
to  feed  and  water  to  be  started  on 
titeir  journey.  In  the  absence,  of  in- 
formation derived  by  it  In  some  way 
to  tito  contrary.  It  would  certainly 
be  unjust  to  bold  that  a  party  may 
tender  cattle  for  shipment  already 
famishing  for  water,  and,  conceallnK 
BuA  fact  from  the  carrier;  allow  the 
cattle  to  be  started,  and  then  recover 
dams-Kes  for  Its  failing  to  provide 
water  for  them  before  they  started. 
The  carrier  may,  however,  obtain 
knowledge  of  the  wants  of  the  cattle 
by  other  means  than  by  notice  or 
request  froiT'  the  shipper,  as  for  ex- 
ample from  the  detention  of  them  in 
the  pens  for  so  long  a  time  as  would 
sDggeat  the  necessity").  And  see 
Texas,  etc.,  R.  Co.  v.  Stribling,  (Tex. 
Civ.  A.)  34  SW  1002  (holding  that, 
under  statute  Imposing  a  penalty  for 
failure  to  properly  care  for  stock  in 
shipment,  the  carrier  has  the  right 
to  act  on  the  presumption  that  the 
stock  Is  in  proper  condition  when 
tendered,  and  is  not  required  to 
water  or  feed  oftener  than  would  be 
done  by  an  ordinarily  prudent  man 
in  the  care  of  his  own  stock). 

4.  Ark. — St.  Louis  Southwestern 
R.  Co.  v.  Mitchell,  101  Ark.  289,  142 
SW  168.  37  I^ANS  646. 

Ga. — Nashville,  etc.,  R.  Co.  v.  Heg- 

Jie.  86  Ga.  210.  12  5E  363,  22  AmSR 
53. 

Mfsa, — Illinois  Cent.  R.  Co.  v. 
Peterson,  68  Miss.  454,  10  S  43,  14 
LRA  560. 

Mo. — McAllster  v.  Chicago,  etc,  R. 
Co.,  74  Mo.  361. 

N.  T. — Penn  v.  Buffalo,  etc.,  R.  Co., 
4d  N.  T.  204,  10  AmR  366. 

And  see  Regan  v.  Adams  Express 
Co.,  49  La.  Ann.  1579,  22  S  835  (hold- 
ing that  the  carrier  Is  not  bound  to 
have  facilities  for  unloading  Imme- 
diately at  an  Intermediate  stopping 
place,  and  the  shipper  cannot  com- 
plain that  delay  In  completing  the 
transportation  is  occasioned  by  the 
setting  out  of  the  car  containing  the 
animals). 

la]  When  tli*  ooatraot  1r  illent  as 
to  tbe  plaoM  wltere  tlie  aulzaalB  ar* 
to  be  fed  and  wateredi  an  oral 
agreement  between  an  agent  and  the 
shipper  that  they  shall  be  fed  and 
watered  at  a  certain  place,  and 
which  Is  in  accordance  with  the 
UKige  of  the  carrier,  is  binding  on 
Iilm.  Liowenstein  v.  Wabash  R.  Co., 
63  Mo.  A.  68. 

6.  Regan  v.  Adams  Express  Co., 
49  La.  Ann.  157V,  22  S  836;  Keat  v. 
Chicago,  etc.,  R.  Co.,  S8  Ncbr.  Gil. 
154  NW  220:  Hlsaourl,  etc.,  R.  Co. 
V.  Clark,  36  Tex.  CIv.  A.  189,  79  SW 
827. 


[a]  BTirden  of  proving-  reasonaUe- 
nwa^The   burden   of   showing  the 

reasonableness  of  the  demand  is  on 
the  shipper.  Regan  v.  Adams  Ex- 
press Co.,  49  La.  Ann.  1579.  22  S 
836. 

[b]  Qnestlon  toK  JittT- — Whether  a 
particular  request  or  instruction  of 
the  shipper  la  reasonable  or  unrea- 
sonable Is  a  question  for  the  Jury. 
Keat  v.  Chicago,  etc.,  R.  Co.,  98  Nebr. 
641.  154  NW  220.  . 

a.  Illinois  Cent.  R.  Co.  v.  Peter- 
son, 68  Miss.  454,  10  S  43.  14  LKA 
550  (holding  that,  where  a  railroad 
company  under  a  special  contract 
furnishes  an  entire  car.  In  which 
stock  may  be  fed  and  watered,  to  a 
shipper  who  loads  it  with  "emigrant 
movables"  and  several  horses,  the 
contract  requiring  him  to  load  the 
car  and  accompany  It,  and  feed, 
water,  and  care  for  the  stock  at  his 
own  risk  and  expense,  and  exempt- 
ing the  company  from  liability  for 
delays,  and  there  is  no  agreement  as 
to  any  layout  along  the  route,  the 
shipper  does  not.  In  the  ab.sence  of 
a  custom  to  that  effect,  acquire  by 
such  contract  the  right  to  have  the 
car  stopped  and  laid  out  so  that  he 
may  re»t  his  horses,  and  thus  save 
them  from  suffering  and  death,  but 
can  only  secure  sucn  delay  by  aban- 
doning the  contract,  or  by  contract- 
ing anew  for  the  use  of  the  car  for 
a  longer  time);  McAIister  v.  Chi- 
cago, etc.,  R.  Co.,  74  Mo.  351,  360 
(holding  that  a  contract  of  this 
character  Imposes  on  the  shipper 
the  duty  of  loading  and  unloading, 
whenever  and  wherever  the  exi- 
gencies of  the  transportation  may 
render  the  same  necessary  and 
proper.  "Such  a  provision,  mani- 
festly, was  never  Intended,  nor  can 
it  be  Justly  held  to  deprive  the  rail- 
road company  of  Its  just,  rational 
and  necessary  discretion  of  deter- 
mining when  the  exigencies  of  trana- 

Eortatlon  may  require  the  same  to 
e  done"). 

7.  St.  Louis  Southwestern  R.  Co. 
T.  Mitchell.  101  Ark.  289.  142  SW  168, 
37  LRANS  546. 

8.  San  Antonio,  etc..  R.  Co.  v. 
Chlttim.  (Tex.  Civ.  A.)  135  SW  747. 

9.  Croot  v.  Oregon  Short  Line  R. 
Co.,  34  Utah  152,  96  P  1019. 

ID.  Chicago,  etc.,  R.  Co.  v.  Mitch- 
ell, (Tex.  Civ.  A.)  85  SW  28G  (hold- 
ing that  it  Is  prima  facie  negli- 
gence for  a  carrier  of  live  stock  to 

f:ive  the  stock  alkaline  water,  In- 
urious  in  Its  effect,  and  it  does  not 
devolve  on  the  shipper  to  show  that 
the  carrier  did  not  know  that  the 
cattle  were  not  accustomed  to  such 
water,  where  the  carrier,  from  the 
contract  of  shipment,  mUst  have 
known  that  the  stock  came  from  a 
place  outside  of  the  alkaline  region). 

11.  111.— Toledo,  etc.,  R.  Co.  v. 
Thompson.  71  111.  434. 

Iowa. — Blair   v.   Wells,    165  Iowa 


190,  136  NW  616. 

Nebr. — Union  Pac.  R  Co.  v.  Lan- 
gan.  52  Nebr.  106,  71  NW  979. 

Okl, — Chicago,  etc.,  R.  Co,  v.  Wehr- 
man,  26  Okl.  147,  106  P  328. 

Tex. — St.  Louis,  ota.  R.  Co.  v. 
Turner.  1  Tex.  Civ.  A.  625,  20  SW 
1008. 

[a]  Facts  not  omottntlng  to  negll- 

rsnce. — (1)  A  shipper  of  stock  who 
by  the  contract  agrees  to  accompany 
and  care  for  the  stock  is  not  guilty 
of  a  breach  of  the  contract  because, 
when  by  reason  of  the  breaking  of 
one  car  it  is  stopped  on  the  way  by 
the  carrier,  he  proceeds  with  the  re- 
niaining  cars,  leaving  the  disabled 
car  to  the  care  of  the  railroad  com- 
pany. Union  Pac.  R.  Co.  v.  I^angan, 
52  Nebr.  106,  71  NW  979.  (2)  It  Is 
not  negligence  for  a  live  stock  ship- 
per, accompanying  the  stock  to  feed, 
water,  unload,  and  take  care  thereof, 
not  to  remain  in  the  car  with  the 
stock  while  the  train  is  in  motion, 
to  prevent  or  to  extinguish  any  Are 
that  may  occur,  while  the  contract 
provides  that  the  shipper  shall  re- 
main seated  in  the  caboose  while  the 
train  is  in  motion.  Chicago,  etc..  R. 
Co.  V.  Wehrman,  25  Okl.  147.  105  P 
328.  (3)  If  the  animals  are  not  suf- 
fering from  want  of  water  at  a  par- 
ticular stopping  place,  the  shipper 
will  not  be  negligent  in  waiting  to 
water    them    at    the    next  stopping 

filace.  In  the  absence  of  knowledge 
hat  water  at  the  next  place  Is  not 
available.  Toledo,  etc.,  R.  Co.  v. 
Thompson,  71  111.  434.  (4)  And  he 
can  under  such  circumstances,  hold 
the  carrier  liable  for  failure  to  fur- 
nish him  reasonable  opportunity  to 
water  where,  before  reaching  the 
next  stopping  place,  there  Is  unusual 
delay  because  of  the  carrier's  negli- 
gence. St.  Louis,  etc.,  R.  Co.  v.  Tur- 
ner, 1  Tex.  Civ.  A.  625.  20  SW  1008. 
(5)  Where  the  shipper  fed.  watered, 
and  blanketed  the  horses,  and  ad- 
ministered such  remedies  aa  he  could 
command  on  the  first  appearance  of 
sickness  among  them,  and  finally 
telegraphed  ahead  for  a  veterinary 
.lurgeon  to  come  to  his  assistance,  he 
was  not  guflty  of  contributory  negli- 
gence. Blair  T.  Wells,  165  Iowa  190, 
135  NW  815. 

[bl  7acts  Showing  negliffence, — 
A  shipper  of  cattle,  whose  contract 
provided  that  he  assumed  all  risk 
and  expense  of  feeding  and  watering 
them  while  in  cars  or  pens,  cannot 
recover  for  damages  to  them  from 
want  of  water  while  at  the  station 
from  which  they  were  shipped, 
where  they  were  in  pens  from  the 
forenoon  till  they  were  loaded  dur- 
ing the  night,  although  the  carrier's 
agent,  when  asked  about  watering 
them,  told  the  shipper  there  was  no 
water  In  the  pens:  the  shipper  not 
testifying  that  he  asked  for  -.later  to 
be  furnished  him.  and  stating  that 
he  made  no  eflorir~to  water  them 
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tieB  for  BO  doiiig;"  and  this  is  so,  althongh  the  ani- 
mals were  overcrowded  in  loftdin^,  where  it  under- 
takes their  transportaticm  with  knowledge  of  that 
fact."  The  susceptibility  of  hogs  to  overheating, 
and  the  danger  of  death  resulting  ibwefrom  is  not 
a  common-law  exception,  within  the  term  "proper 
vice"  of  the  animal  or  inherent  weakness  over 
which  the  carrier  would  have  no  control."  If 
water  is  searee  on  the  line  of  a  railroad  so  that  it 
cannot  be  provided  for  tiie  purpose  of  applying  to 
animals  flipped  in  its  cars  when  necessary,  it  is 
the  duty  of  the  company  to  inform  shippeirs  of  the 
fact  before  they  ship;  and  if  such  information  is 
withheld  and  animals  are  shipped  and  die  on  the 
route  for  want  of  water,  the  company  will  be 
liable."  How  frequently  'animals  should  be  show- 
ered necesearily  depend  on  the  eimdition  of  the 
weather  and  on  their  condition.^*  This  duty  it 
has  been  held  is  one  wlUeh  cannot  be  evaded  by  a 
eustom  of  tiie  carrier*^  or  by  a  qpeeial  contract.^ 
And,  in  any  event,  a  eontraot  requiring  the  ^ppw 
to  water  and  feed  Ms  animals  means  no  more  than 
that  the  shimwar  shall  see  thst  the  stoek  is  fumiabed 
with  such  food  and  water  as  is  required  for  con- 
sumption; it  does  not  impose  on  him  the  duty  of 
showering  the  animals  to  keep  down  their  tem- 
penature."  All  that  can  be  exacted  of  the  ^ip~ 
per  accompanying  tlie  animals  is  that  he  shall  keep 
the  employees  of  the  carriw  advised  as  to  the  con- 
dition of  the  stock,  so  that  they  may  apply  water  as 
necessary;"*  and  where  the  carrier's  employees 
know  the  state  of  the  weather  and  that  animals  in 
transit  are  suffering  from  heat,  the  shipper  is  not 
required  to  call  attention  to  conditions  with  which 
they  are  acquainted,  but  may  rely  on  tliem  to  dis- 


chai^e  their  plain  duty  of  showering  as  the  condi- 
tion of  the  animals  requires.*^  ' 

[$  117}  e.  Ihity  of  Conplying  with  QnanBtina 
Begnlationa.  Where  quarantine  r^ulations  pro- 
vide that  shipments  of  cattle  originating  in  the 
quarantine  area  must  be  dipped  before  transpor- 
tation to  points  outside  of  tlmt  area,  the  duty  of 
complying  with  tbeee  r^ulations  is  primarily  on 
the  shipper,  and  the  duty  of  dipping  the  cattle  is 
no  part  of  the  contract  of  shipment.^  The  carrier 
is  under  no  obligation  to  dip  cattle  unless  cbaived 
with  that  duty  by  special  contract  or  otherwise. 

[$  118]  f.  Care  Required  in  Respect  of  8ii±  or 
Pregnant  Animals.  Damages  due  to  a  si^- 
nees  of  animals  not  oooasioned  by  the  carrier's  n^ 
ligence  will  not  be  chargeable  to  the  carrier."  So 
in  the  absence  of  notice,  of  faets  sufficient  to 
ehaige  a  eaxrier  with  knowledge  that  mares 
cows  shipped  are  pregnant,  such  eondition  is  a 
hidden  or  ccmoealed  defect,  aad  tiie  earrifir  in  hand- 
ling the  shipmoit  will  not  be  charged  witii  greater 
care  thaa  that  ordinarily  exercised  in  handling  such 
uiimals  that  are  not  pregnant.'"  Where  the  car- 
rier carries  such  animals  without  negligence  on  his 
part  there  can  be  no  lialnlity  for  injuries  due  to 
such  causes."  But  in  order  to  render  the  carrier 
liable  for  d^reciatiim  in  market  value,  due  to 
abortions  caused  by  the  carrier's  negligence,  it  is 
not  essential  that  the  carrier  should  have  had 
notice  at  the  time  of  the  shipment  -that  the  animals 
were  pr^nant." 

119]  a.  Dntr  as  to  Doadlng  aad  UnlowUng*— 
1.  Inanimate  Freight— a.  The  Oensral  Bnle.  The 
carrier  is  bound  to  furnish  proper  facilities  for  the 
loading  and  unloading  of  freight.^   It  is  also  the 


there  because  he  dtd  not  think  they 
were  HUflferlns-  fit.  Louts  South- 
weBtern  R.  Co.  v.  Hunt,  (Tex.  Civ. 
A.)  81  SW  822. 

13.  111. — Toledo,  etc.,  R.  Co.  v. 
Ha'milton,  76  Til.  893;  Toledo,  etc.,  R. 
Co.  V.  Thompson,  71  111.  434:  Illinois 
Cent.  R.  Co.  V.  Adams.  42  111.  474.  92 
An-.D  85. 

Iowa. — Peck  v.  Chicago  areat 
Western  R.  Co..  138  Iowa  187.  116 
NW  1113.  128  AmSR  18B,  16  LRAN8 
SS3  and  note. 

Mich. — ^Wallace  v.  Lake  Shore,  etc., 
R.  Co.,  133  Mtch.  833,  96  NW  760. 

Mo.— Bell  V.  Chicago,  etc.,  R.  Co., 
(A.)  171  SW  41  felt  C7cT. 

On. — LAke  Shore,  etc.  H.  Co. 
Gibson,  28  Oh.  Clr.  Ct.  638. 

Tex. — PecoB.  etc..  R.  Co.  v.  Morri- 
son. (Civ.  A.)  1S9  SW  1098. 

"It  Is  the  custom  of  the  railroad 
agents  to  make  this  application  of 
water,  and  ft  Is  most  reasonable  and 
just  that  It  should  be  their  duty,  for 
their  employers  own  the  trains,  the 
tanks  and  the  water  within  them, 
and  have  entire  and  exclusive  con- 
trol of  all  the  movements  and  Btop- 
paees  of  the  trains,  with  which  no 
shfpper  can,  In  the  slightest  degree, 
interfere.  Were  it  not  so,  who  can 
estimate  the  derangement  to  which 
trains  would  be  subjected,  did  every 
shipper  control  its  movements, — did 
he  have  the  power  to  stop  It  for  any 
purpose  or  appropriate  water  at  an 
Inconvenient  or  improper  station 
when  there  might  be  but  a  scanty 
supply  not  In  excess  of  the  necessi- 
ties of  the  boilers?  Good  policy  and 
a  due  regard  to  the  operations  -of  the 
trains,  require  that  this  duty  of 
watering  live  hogs  In  the  manner  de- 
scribed In  the  evidence  nhould  de- 
volve upon  those  who  manage  the 
trains,  and  not  upon  the  shippers  of 
such  stock."  Illinois  Cent.  R.  Co.  v. 
Adams.  42  Til.  474.  487.  92  AmD  85. 

13.  Lake  Shore,  etc.,  R.  Co.  v. 
Gibson,  28  Oh.  Clr.  Ct.  638. 


14.  Pecos  R.  Co.  v.  Morrison, 
(Tex.  Civ.  A.)  169  SW  1098.  Com- 
pare infra  I  149. 

16.  Toledo,  etc.,  R.  Co.  v.  Thomp- 
son.  71  III.  434. 

le.  Peck  V,  Chicago  Great  West- 
ern R.  Co..  138  Iowa  187.  116  NW 
1113,  .128  AmSR  185,  16  LRANS  883. 

17.  Lake  Shore,  etc.,  R.  Co.  v.  Gib- 
son. 28  Oh.  Clr.  Ct  638  (holding  that 
It  is  proper  to  exclude  testimony  of- 
fered for  the  purpose  of  showing 
that  defendant  was  not  acoustomea 
to  sprinkle  or  drench  hogs  in  transit 
during  the  night  or  during  the  day, 
unless  ordered  by  the  shipper). 

la.  Illinois  Cent.  R.  Co.  v.  Adams. 
42  111.  474.  92  AmD  85  (holding  that 
failure  of  the  conductor  to  throw 
water  on  hogs  which  were  being 
transported  and  which  ware  In  dan- 
ger of  dying  from  heat  amounted  to 
gross  negligence,  and  no  contract 
could  protect  the  railroad  company 
from  liability  therefor), 

19.  Illinois  Cent.  R.  Co.  v.  Adams. 
42  111.  474.  92  AmD  86;  Peck  v.  Chi- 
cago Great  Western  R.  Co.,  138  Iowa 
187.  115  NW  1113.  128  AmSR  185,  IG 
LRANS  883;  Pecos  R.  Co.  v.  Morri- 
son, (Tex.)  1S9  SW  1098. 

"The  phrase,  'feeding  and  water- 
ing,' as  used  in  the  contract,  has 
reference  alone  ...  to  the  ordi- 
nary sustenance  such  animals  require 
In  the  course  of  transportation,  while 
the  negligence  complained  of,  and 
for  which  the  railroad  company  is 
sought  to  be  charged.  Is  the  appli- 
cation of  water  externally  to  hogs 
confined  in  cars,  causing  them  to 
become  much  heated,  and  from  which 
speedy  death  ensues  If  they  are  not 
promptly  relieved  by  this  applica- 
tion.''^ Illinois  Cent.  R.  Co.  v.  Ad- 
ams, 42  III.  474.  487,  92  AmD  86. 

90w  Peck  v.  Chicago  Great  West- 
ern R.  Co.,  138  Iowa  187.  IIS  NW 
1113,  128  AmSR  186,  16  LRANS  883 
and  note  (In  which  it  was  said  that 
the  shipper  is  not  required  to  harass 


and  annoy  employees  of  the  carrier, 
but  it  is  sufficient  that  he  calls  their 
attention  to  the  condition  of  the  hogs 
and  the  necessity  of  plenty  of  water 
to  keep  them  cool,  and  he  has  the 
right  to  rely  upon  the  discharge  by 
them  of  their  plain  duty  of  shower- 
ing, as  their  condition  may  require). 

SI.  Peck  V-  Chicago  Great  West- 
ern R.  Co.,  138  Iowa  187.  116  NW 
1118,  128  AmSR  186,  16  LRANS  883. 

23.  Clegg  V.  Gulf,  etc.,  R.  Co..  104 
Tex.  280,  187  SW  109;  Texas,  etc..  R. 
Co.  V.  (irowder,  (Tex.  Civ.  A.)  16B 
SW  116. 

as.  Texas,  etc.,  R.  Co.  v.  Crowder, 
(Tex.  Civ.  A.)  166  SW 

34.  Schoenfeld  v.  Zx>ui8vllle.  etc., 
R.  Co..  49  La.  Ann.  907.  21  S  692. 

2B.  Missouri,  etc.,  R.  Co.  v.  Han- 
cock, 26  Okl.  254,  109  P  220;  Gulf, 
etc.,  R.  Co.  V.  Staton.  (Tex.  Civ.  A.) 
49  SW  277;  Missouri  Pac.  R.  Co.  v. 
Pagan,  (Tex.  Civ.  A.)  27  SW  887. 

aa.  Gulf,  etc.,  R.  Co.  V.  Staton, 
(Tex.  Civ.  A.)  49  SW  277. 

27.  New  York.  etc..  R.  Co.  v.  Es- 
till. 147  U.  S.  691.  13  set  444.  37  L. 
ed.  2.92  [aff  41  Fed.  849];  McCune  v. 
Burlington,  etc.,  R.  Co..  62  Iowa  «00. 
e03,  3  NW  616:  Gulf,  etc.,  R.  Co.  v. 
Staton,  (Tex.  Civ.  A.)  49  SW  277. 

"It  would  certainly  be  moat  un- 
reasonable to  require  shippers  of  live 
stock  to  seek  the  agent  of  the  car- 
rier and  make  known  the  physical 
condition  of  his  Stock,  and  for  fail- 
ure to  do  this  discharge  the  carrier 
from  all  liability  for  negligence.  As 
well   require   each    passenger,  upon 

fturcbaslng  his  ticket,  or  upon  board- 
ng  the  train,  to  make  known  his 
physical  condition,  so  that  the  car- 
rier might  exercise  more  care  In  run- 
ning the  train  to  avoid  collisions,  or 
accidents  from  other  causes,"  Mc- 
Cune V.  Burlington,  etc.,  R.  Co..  supra. 

38.  Buty  of  oanier  by  water  as  to 
stowage  and  Olsoharge  of  oasffo  see 
Shlp^ng  [36  Cyc  249.  2581. 

29.    Yazoo,  etc..  R.  Co.  v.  Crawford. 


For  latex  ooms,  dvrelopments  and  ahaages  In  the  law  see  cumulative  Annotations,  same  title,  pa, 
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j>riiiiaTy  duty  of  the  earner  to  load  and  unload 
freight  delivered  to  it  for  trsiuportation,  and  to 
detHisit  it  in  a  snitable  place  at  which  the  con- 
sijrnee  can  receive  it;  and  it  will  gener^ly  be 
liable  for  loss  or  injury  to  goods  sns^ined  in  the 
perfommnce  of  this  duty,""  unless  the  shipper  vol- 
untarily binds  himself,  either  by  an  express  or  im- 
plied agreement,  to  do  the  unloatUng  himself.'* 
The  company  ordinarily  eannot  by  any  regulation 
impose  its  duty  on  the  shipper,  nor  require,  as  a 
condition  of  transportation,  that  the  shipiMr  shall 
enter  into  a  ecmtraet  to  perform  this  duty  himself."^ 
So  it  has  be«L  held  that^  even  though  Hxe  carrier 
in  loading  uses  appliances  fumidieaby  the  ship- 
per himself  it  will  be  liable  for  injuries  resulting 
from  defects  in  the  appliances,  if  the  appliances 
were  under  the  exclusive  control  of  the  carrier  and 
there  was  no  assumption  of  responsibility  on  the 
part  of  the  shipper.  And  although  the  shipping 
contract  contains  a  provision  that  the  carrier  shall 
not  be  liable  for  loss  or  injury  occurring  on  a  con- 
necting line,  such  provisions  will  not  exempt  it 
from  liability  for  loss  or  injury  caused  by  its  im- 
properly loading  on  its  cars  goods  offered  for 
transportation." 

[$  120]  b.  Exceptions  to  Bnle.  However,  by  cus- 
tom or  usage,  an  exception  to  the  rule  usually  ob- 
tains in  the  case  of  bulky  freight  in  carload  lots. 
In  the  case  of  shipments  of  this  character,  the 
carrier  is  not  required  to  remove  it  from  the  car, 
but  may  deliver  the  car  in  a  safe  and  convenient 


position  for  unloading  at  the  place  designated  by 
the  contract,  or,  in  the  absence  of  such  designa- 
tion, on  its  sidetrack  in  the  usual  and  customary 
place  for  unloading  by  consignees."  This,  taken 
in  connection  with  a  readiness  on  the  part  of  the 
carrier  to  permit  the  eonsignee  to  take  possession, 
will  relieve  the  earner  frtmi  further  obligation  as 
such,-  although  it  will  still  be  bound  in  the  capacity 
of  warehouseman  to  exercise  reasonable  eare  for 
the  safekeeping  of  the  goods."  And  aside  from 
customary  usage  a  consignee  may  by  contract,  ex- 
press or  implied,  assume  the  duty  of  unloading  .this 
class  of.  freight.*'  And  if  the  shipper  voluntarily 
assumes  the  duty  of  loading  or  unloading,  either 
by  virtue  of  special  contract  or  in  the  absence  of 
such  contract,  or  where,  such  duty  is  imposed  on 
him  by  custom  or  usage,  and  lews  or  injury  results 
from  an  improper  pwformance  of  the  duty,  the 
carrier  of  course  is  not  liable.^ 

Cars  delivered  off  carrier's  premises.  The  gen- 
eral rule  requiring  the  carrier  to  load  and  unload 
shipments  is  not  applicable  to  a  case  where  the 
cars  are  not  to  be  loaded  or  unloaded  att  the  sta- 
tion or  on  the  lands  and  tracks  of  the  carrier. 
Where  cars  are  delivered  on  a  private  siding  ofE 
the  land  of  the  carrier,  it  is  under  no  obligation  to 
unload  them." 

I>ut7  to  remove  within  reasonable  time.  While 
a  carrier  owes  to  a  shipper  the  duty  to  furnish  him 
with  reasonable  facilities  and  opportunity  for  un- 
loading goods  shipped  in  carload  lots,  the  shipper 


107  Mls8.  3SS,  367,  65  S  462,  L.RA1916C 
2S0:  St.  IiOUlB  Southwestern  R.  Uo. 
V.  woWert  Grocery  Co.,  (Tel.  Civ. 
A.>  144  SW  1194. 

"The  railroad  comiianr  cannot  hold 
Itaelf  out  as  a  common  cianier  of 
loga,  and  ref  UM  the  dtipper  the  right 
to  load  his  own  logs  and  escape  the 
responsibility  of  a  wrongful  perform- 
ance of  duty  by  an  agency  employed 
by  It  to  discharge  this  function.  It 
must  either  provide  for  loadins  loss 
Itself,  or  It  must  allow  the  snipper 
to  load  them,  and  furnish  the  facili- 
ties for  that  purpose."  Yazoo,  etc., 
R.  Co.  V.  Crawford,  supra. 

90.  Ark. — St.  ZjOuI*,  etc.,  R.  Co,  v. 
Hudglns  Produce  Co.,  118  Ark.  398. 
177  SW  400,  401  [cit  Cyc];  Little 
Rock,  etc.,  R.  Co.  v.  Bruce,  55  Ark. 
<5.  17  SW  363  (under  statute  ex- 
pressly so  providing). 

Klinn. — T>avls  v.  New  York,  etc.,  R. 
Co..  70  Minn.  37.  72  NW  823;  Kirk 
V.  Chicago,  etc.,  R.  Co..  69  Minn.  161, 
eo  NW  1084.  50  AmSR  397, 

N.  Y. — Lewis  V.  New  York,  etc.,  R. 
Co,,  210  N.  Y.  429.  104  NE  944;  Lon- 
don, etc.,  F.  Ins.  Co.  v.  Rome,  etc..  R, 
i  o.,  144  N.  Y.  200.  89  NE  79,  43  AmSR 
752. 

Pa. — Beaumont  v.  Philadelphia, 
etc..  R.  Co.,  38  Pa.  Snper.  224. 

S.  C. — Hipp  V.  Southern  R.  Co..  60 
S.  r.  129.  27  SE  623. 

Wis. — Beat  v.  Great  Northern  R. 
Co.,  159  Wis.  429,  150  NW  484. 

[a]  in  the  case  of  Tftlnable  mer- 
eliazidlae  and  portable  paokages,  there 
Is,  It  Is  said,  obvious  propriety  In  re- 
quiring the  carrier  to  remove  the 
^oods  from  the  car  and  place  them 
In  its  frelghthouse  for  safekeeping. 
Beaumont  v.  Philadelphia,  etc.,  R. 
Co..  38  Pa.  Ruper.  224. 

31.  Little  Rock,  etc.,  R.  Co.  v.  Bruce, 
55  Ark.  65,  17  SW  363;  Lewis  v.  We.st- 
em  R.  Corp.,  11  Mete  (Masa.)  509, 
Fa]  Yhe  consignee,  by  dlreotlng  the 
wUoMing  at  a  place  OUIereiit  from 
tlUKt  reenlred  by  oontrsct  or  usage, 
may  relieve  the  carrier  from  liability 
to  unloading,  Lewis  v.  Western  R. 
r'orp.,  II  Hetc.  (Mass.)  509. 

as.  London,  etc.,  F.  Ins.  Co.  v. 
Rome,  etc.,  R.  Co..  144  N.  Y.  200,  89 
NE  79.  43  AmSR  752. 

33.  Union  Stone  Co.  v.  Wilmington 
TmnBfer  Co.,    (Del.)   90  A  407,  409 


(where,  however,  the  court  said:  "If 
the  plaintiff  guaranteed  the  suffi- 
ciency of  the  crane  Including  the 
tracks  and  its  other  equipment  for 
the  purpose  of  lifting  and  removing 
the  planer  from  the  building  to  and 
upon  the  truck  of  the  defendant,  and 
If  this  guaranty  extended  to  the  en- 
tire tracks  boUi  Inside  and  outside 
of  the  building  then  the  plalntirf 
assumed  the  risk  and  the  defendant 
is  thereby  relieved  from  liability"). 

84.  Davis  V.  New  York,  etc.,  R. 
Co..  70  Minn.  37,  72  NW  823. 

38.  111. — Gregg  v.  IlllnoiH  Cent.  R. 
Co.,  147  111.  660,  35  NE  343.  37  AmSR 
288. 

Ind. — Chicago,  etc.,  R.  Co.  v.  Rey- 
man,  73  NE  687;  Pittsburg,  etc..  R. 
Co.  V.  Nash,  43  Ind.  423. 

Minn. — Kirk  v.  Chicago,  etc.,  R. 
Co.,  59  Minn.  161.  60  NW  1084,  50 
AmSR  397. 

N.  Y. — Lewis  V.  New  York,  etc.,  R. 
Co..  210  N.  Y.  429,  104  NE  944. 

Pa. — Beaumont  v.  Philadelphia, 
etc..  R.  Co..  38  Pa.  Super.  224. 

[a]  Origin  of  ezoeptiOB. — This  ex- 
ception has  its  origin  in  the  fact  that 
wliere  lumber,  coal,  grain,  ore,  and 
like  merchandise  Is  transported,  it 
Is  more  convenient  for  the  con.slgnee 
to  take  the  freight  from  the  car  than 
after  It  is  discharged  on  the  ground 
or  placed  in  a  warehouse.  Beaumont 
V.  Philadelphia,  etc..  R.  Co..  38  Pa. 
Super.  224. 

36.  See  infra  S  326. 

37.  navies  V.  Michigan  Cent,  R. 
Co..  131  in.  A.  649;  Anchor  Mill  Co. 
V,  Burlington,  etc..  R.  Co.,  102  Iowa 
262.  71  NW  255;  Lewis  v.  New  York, 
etc.,  R.  Co..  210  N.  Y.  429,  104  NIC 
944  taff  151  App.  DIv.  949  mem,  136 
NYS  1124  meml. 

Ca]  Thus,  when  a  car  loaded  with 
fruft  In  baskets  Is.  at  the  consignee's 
request,  taken  for  unloading  to  a 
platform  so  placed  and  constructed 
that  the  fruit  will  be  liable  to  dam- 
age from  the  weather,  and  also  liable 
to  be  stolen  if  taken  from  the  car. 
it  Is  not  the  duty  of  defendant  to 
unload  the  car.  Davles  v.  Michigan 
Cent.  R,  Co..  131  111.  A.  649. 

38.  Ark. — St.  Louis,  etc..  R.  Co.  v. 
Hudgens  Produce  Co..  118  Ark.  398, 
177  SW  400;  Little  Rock.  etc..  R.  Co. 
v.  Bruce,  66  Ark.  66,  17  SW  363. 


Mo. — Sloan  v.  St  Louis,  etc.,  R. 
Co..  J(8  Mo.  S20. 
Pa^ — Beaumont     v.  Philadelphia, 

etc..  R.  Co..  38  Pa.  Super.  224. 

Tex. — International,  etc..  R.  Co. 
Drought.  (Civ.  A.)  100  SW  1011. 

Vt. — Ross  V.  Troy,  etc.,  R,  Co.,  49 
Vt.  364.  24  AmR  144. 

[a]  Thus,  (1  >  where  a  shipper 
takes  charge  of  the  loading  of  pota- 
toes, the  carrier  Is  not  liable  for  In- 
juries from  freezing  caused  by  the 
shipper's  negligence.  St.  Louis,  etc., 
R.  Co.  V.  Hudglns  Produce  Co.,  118 
Ark.  398.  177  SW  400.  (2)  A 
railroad  company  is  not  liable 
for  the  Insufnciency  of  stand- 
ards fixed  to  the  sides  of  a  flat  car 
loaded  with  hay.  where  it  appears 
that  they  were  put  there  by  the  ship- 
per of  the  hay  voluntarily  and  with- 
out any  contract  with  the  company. 
Sloan  V.  St.  Louis,  etc.,  R.  Co.,  68 
Mo.  220.     (3)  Where  a  railroad  com- 

ftany  places  on  a  sidetrack,  conven- 
entiy  located  for  the  removal  of 
freight,  a  car  containing  four  seg- 
mental castings  each  weighing  about 
two  and  one-half  tons  and  notified 
the  consignee,  the  railroad  company 
has  done  Its  full  duty  and  cannot  be 
held  liable  for  an  injury  to  one  of 
the  castings  while  It  Is  helng  un- 
loaded by  a  teamster  employed  by 
the  conBignee,  who  has  full  charge 
and  direction  of  the  work,  as  an 
owner  or  consignee  accepting  freight 
In  a  car  and  undertaking  to  unload 
It  is  responsible  for  any  Injury  in- 
curred during  the  progress  of  the 
unloading.  Beaumont  v.  Philadel- 
phia, etc.,  R.  Co..  38  Pa.  Super.  224. 
(4)  Where  a  shipper  loads  heavy 
machinery,  having  wheels  send  shafts 
liable  to  roll,  on  a  platform  car  with- 
out securely  blocking  or  securing  the 
same  to  the  car,  the  carrier  Is  not 
liable  if  the  machincr)-  breaks  from 
its  fastenings  and  falls  from  the  car 
while  In  transportation,  without  the 
fault  of  the  company,  although  be- 
fore the  Injury  occurred  Its  vard- 
master  knew  that  the  fastenings 
were  insecure.  Ross  v.  Troy,  etc., 
R.  Co.,  49  Vt.  364,  24  AmR  144. 

39.  New  York  Cent.,  etc.,  R.  Co.  V. 
General  Electric  Co.,  83  Misc.  529. 
146  NYS  322  [rev  on  other  grounds 
167  App.  Div.  726,     
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must  exercise  reasonable  diligence  in  unloading, 
and  is  not  entitled  to  nse  the  ear  as  a  atore  in  which 
to  carry  on  his  business  of  selling  the  goods  shipped 
on  payment  of  demurrage  charges.^  The  carrier  is 
not  liable  for  damages  to  the  goods  shipped,  re- 
sulting from  its  refusal  to  permit  its  car  to  be  used 
for  such  purpose." 

[$  121]  2.  live  Stock— a.  FunUhlng  FaciU- 
ties  tta  Loading  and  Unloading.  It  is  ther  duty  of 
a  eanier  of  live  stock  to  provide  safe  and  proper 
facilities  and  safe  and  propOT  places  for  loading 
and  unloading  stock  delivered  to  it  for  transporta- 
tion, and  it  vill  be  liable  for  loss'  or  injuiy  to  ani- 
mals sustained  while  being  loaded  or  unloaded  be- 
cause of  the  insufficiency  of  the  facilities  or  want 
of  safety  of  places  furmshed."  This  duty,  as  will 
subsequently  be  shown,  cannot  be  evaded  by  im- 
posing on  the  shipper  by  special  contract  the  duty 


of  loading  and  unloading  the  stock  shipped.** 

[$  122]  b.  Loading  and  Unloading— (1)  Duty 
Priniarilr  Bests  on  Carrier.  Unless  the  sUpper  is 
required  to  do  so  by  special  eonlract,**  or  voluntarily 
assumes  the  duty,*"  it  is  the  duty  of  the  carrier 
to  load  and  unlcnd  live  stock  delivered  to  it  for 
ahipuent,  and  ordinarily  it  will  be  liable  for  loss 
or  injury  sustained  in  the  performance  of  this 
duty.^  This  duty  is  not  shifted  by  the  fact  that 
the  consignee's  servant  who  was  scut  after  the  ani- 
mals participated  in  the  unloading."  This  liability 
of  course  extends  to  loss  or  injury  resulting  from 
the  negligent  manner  in  which  the  work  of  loading 
and  unloading  is  done  by  the  carrier's  servants,* 
but  is  not  limited  to  injuries  caused  by  negligence, 
since  its  HabiUty  with  respect  to  the  shipment  is 
that  of  an  insurer,"  except  as  to  loss  or  injuries 
due  to  the  peculiar  nature  and  propensity  of  the 


40.  Wattam  v.  International,  stc, 
R.  Co.,  <T«x.  Civ.  A.)  188  SW  973; 
Wichita  Falls,  etc.,  R.  Co.  v.  Wat- 
tam, (Tex.  Civ.  A.)  168  SW  398. 

"Furnishing  cars  for  such  a  pur- 

goae  Is  not  within  the  scope  of  the 
Ufiiness  common  carriers  engage  in, 
and  to  require  ihem  to  do  so  might, 
and  probably  would,  seriously  inter- 
fere with  the  discharge  by  them  of 
duties  they  owe  the  public."  Wat- 
tam V.  International  R.  Co.,  supra. 

41.  Wichita  Falls,  etc,  R.  Co.  v. 
Wattam.  (Tex.  Civ.  A.)  168  SW  398. 

42.  U.  S.— Covlncton  Stock  Tarda 
Co.  V.  Keith,  130  U.  S.  128,  11  SCt 
461,  35  L.  ed.  73. 

Ga. — KaBt  Tennessee,  etc.,  R,  Co. 
V.  Herrn:an.  92  Ga.  884.  17  SB  344; 
Brannon  v.  Atlanta,  etc.,  R.  Co.,  4  Ga. 
A.  749.  62  SB  468. 

Ind. — Chicago,  etc.,  R.  Co.  v, 
Eaugh,  175  Ind.  419,  94  NR  571; 
Terre  Haute,  etc,  R.  Co.  v.  Sherwood, 
132  Ind.  129,  31  NE  781,  32  AmSR 
239.  17  LRA  339. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Owen,  12  KvL  716. 

Miss. — Illinois  Cent.  R.  Co.  v.  Pe- 
terson, 68  Miss.  454,  10  S  43,  14  LRA 
660. 

Mo. — Myers  v.  Wabash,  etc.,  H. 
Co..  99  Mo.  98,  2  SW  263;  Dunn  v. 
Hannibal,  etc.,  R.  Co.,  68  Mo.  268; 
Letts  v.  Wabash  R.  Co.,  131  Mo.  A. 
270.  Ill  SW  138;  Klnuaid  v.  Kansas 
City,  etc.,  R.  Co..  62  Mo.  A.  365;  Mc- 
Cullough  V.  Wabash  Western  R.  Co., 
34  Mo.  A.  23. 

Or. — Brown  v.  Oregon- Washington 
R.,  etc..  Co.,  63  Or.  396,  402,  128  P  38 
[clt  Cycl. 

Entc. — Combe  v.  London,  etc,  R. 
Co.,  31  L.  T.  Rep.  N.  S.  613. 

[a]  Befcot  w  platform. — "Even 
If  a  defect  In  a  platform  from  which 
a  railroad  company  is  loading  a 
horse  upon  a  car  would,  under  any 
circumstances,  excuse  the  company 
for  injuring  the  horse  by  reason  of 
such  defect.  It  certainly  would  not  do 
ao  In  the  absence  of  full  diligence  to 
discover  the  defect  before  exposing 
the  horse  to  the  risk  of  injur)', 
^ist  Tennessee,  etc..  R.  Co.  v.  Herr- 
man.  92  Ga.  384,  17  SE  844. 

lb]  Olmtes;  accmnitlatlcm  of  los. 
— It  Is  the  duty  of  the  carrier  to 
keep  a  chute  used  In  loading  cattle 
tn  a  reasonably  Kafe  condition,  and 
this  duty  is  not  complied  with  when 
It  permits  a  da-.igftrous  accumulation 
of  Ice  on  the  chute.  Kincaid  v.  Kan- 
sas City,  'elc,  R.  <''o..  62  Mo.  A.  365. 

[c]  Connecting  lines.— shipped 
some  horses.  In  charge  of  a  Rroom. 
to  F,  a  point  on  defendant  company's 
line,  thP  shipment  bcinK  from  a  point 
on  another  ro.id.  At  the  junction  of 
such  ro.id  Mlth  dpfenflanfs  line,  the 
groom,  on  goinj?  tn  have  the  horses 
booked  Rfraln.  was  told  that  the  train 
direct  to  F  woulil  net  leave  for  sev- 
eral hours,  but  that,  by  paying  a 
higher  fare,  he  roiild  leave  in-.mo- 
dfately  bv  a  slightly  longer  route. 
This  he  agreed  to  do,  and  the  horses 


proceeded  by  that  route  to  F,  In  the 
same  cars  in  which  they  were  orig- 
inally shipped.  At  F  two  porters 
came  to  unload  the  car,  and  the 
groom  told  them  of  the  danger  of 
an  accident  from  the  wide  space  be- 
tween the  flap  and  the  body  of  the 
horse-box.  and  how,  in  loading  the 
horses.  It  had  been  stopped  up.  The 
porters  tried  to  stop  the  space  with 
nay,  and  when  they  had  finished 
called  to  the  groom  Inside,  "All 
right."  In  leading  the  horses  out, 
one  of  them  caught  his  foot  In  the 
hole  and  his  leg  was  broken.  It  was 
held  that  defendant  company  was 
bound  to  provide  a  suitable  truck  for 
the  conveyance  of  C's  horses;  that  it 
had  adopted  this  truck  by  receiving 
It  at  G  and  sending  the  horses  on  it 
to  F,  and  that  it  was  therefore  liable 
for  the  Injury  resulting  from  the 
unfitness  of  the  truck.  The  fact  that 
plaintifF's  groom  advised  defendant's 
porters  how  to  remedy  the  defect 
would  not  relieve  defendant  from  lia- 
blllly,  the  proximate  cause  of  the 
loss  being  Its  negligence.  Combe  v. 
London,  etc.,  R.  Co.,  31  L.  T.  Rep. 
N.  S.  618. 

43.  See  Infra  |  12E. 

44.  Galveston,  etc,  R.  Co.  v. 
Jones.  (Tex.  Civ.  A.)  123  SW  737. 

45.  See  cases  infra  note  51. 

46.  Ind. — Indiana  Union  Tract. 
Co.  V.  Benadum,  42  Ind.  A.  121,  83 
NE  261. 

Iowa. — Colsch  V.  Chicago,  etc.,  R. 
Co.,  171  Iowa  78.  153  NW  327. 

Kan. — Hanson  v.  Atchison,  etc.,  R. 
Co.,  88  Kan.  313.  128  P  184. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Thompson,  144  Ky.  765,  139  SW  939: 
Louisville,  etc..  R.  Co,  v,  Gormley, 
109  SW  846.  33  KyL  188. 

Mass. — Benson  v.  Gray,  154  Mass. 
391.  28  Nl-1  275,  IS  LRA  262, 

Miss. — Jones  v.  Memphis,  etc.. 
Packet  Co.,  31  S  201. 

Mo. — Creel  v.  Missouri  Pac.  R.  Co., 
137  Mo.  A.  27,  19  SW  80. 

N.  T. — London,  etc..  F.  Ins.  Co.  v. 
Rotre,  etc.,  B.  Co.,  144  N.  Y.  200,  89 
NK  79,  43  AmSR  7D2. 

Pa. — Riti  V.  Pennsylvania  R.  Co., 
8  Philo.  82. 

S.  C' — Frasler  v.  Charlestown,  etc., 
R.  Co.,  78  S.  C.  140,  62  SE  964;  Craw- 
ford v.  Southern  R.  Co.,  68  S.  C.  186, 
34  sm  80. 

S.  D. — Drake  v.  Great  Northern  R. 
Co..  21  S.  II.  19.  123  NW  82. 

Tex. — Galveston,  etc,  R,  Co.  v. 
Jones,  (Civ.  A.)  128  SW  787;  Mexican 
Nat.  R.  Co.  V.  Savage,  (Civ.  A.)  41 
SW  663. 

Eng. — Gill  V.  Manchester,  etc.,  R. 
Co..  L.  R.  8  Q.  B.  186. 

fat    Mlngllag  with  othsr  eattls.— 

WHicre  employees  of  a  railroad  In  un- 
loading cattle  to  be  fed.  Intermingled 
those  of  two  shippers  In  violation  of 
directions,  the  carrier  Is  liable  for 
injuries  rerjuU'ntj  In  separating  them. 
TT[inson  V.  .^trhison.  etc.,  R.  Co.,  8« 
Kan.  S]3.  1  ?H  T>  134. 

[h]    Unloadlncr  at  yard  away  from 


traeks. — ^Whera  a  carrier,  required  to 
unload  stock  In  transit,  desires  to 
furnish  a  yard  away  from  Its  tracks. 
It  assumes  the  duty  of  making  the 
transfer  from  the  cars  to  the  yard, 
and  is  liable  for  any  loss  or  damage 
while  so  doing.  Drake  v.  Great 
Northern  R.  Co.,  24  S.  D.  19,  123  NW 
82 

[c]  FToTUUaff  rarA  otlwT  than 
stockyard. — Where  a  carrier  Is  re- 
quired to  unload  stock  for  food  and 
rest  during  transportation,  it  may 
provide  a  yard  other  than  the  stock- 
yard. If  reasonably  convenient  and 
without  expense  to  the  shipper,  he 
being  entitled  to  attend  to  the  feed- 
ing and  watering  himself.  Drake  v. 
Great  Northern  R.  Co.,  24  S.  D.  19, 
123  NW  82. 

[d]  Connsottnf  oarrisrs. — Under 
Saylee  Annot.  Civ.  St.  (1897)  art 
331a,  making  connecting  lines  within 
the  statute  the  agents  of  each  other, 
and  making  the  contract  of  either 
with  the  shipper  the  contract  of  each, 
it  was  the  duty  of  both  connecting 
carriers  to  load  and  reload  a  ship- 
ment of  cattle  at  the  cwnnectiny 
point.  If  they  should  have  been  un- 
loaded there.  Galveston,  etc.,  R.  Co. 
V.  Jones,  (Tex.  Civ.  A.>  123  SW  787. 

47.  Creel  v.  Missouri  Pac.  R.  Co,, 
137  Mo.  A.  27,  119  SW  30. 

48.  See  cases  supra,  note  46. 

[a]  Ctnf  re^tliPed. — The  servant 
of  the  carrier  must  use  the  care  re- 
quired In  dealing  with  each  particu- 
lar animal,  reference  being  had  to 
its  instincts  and  habits.  Jones  v. 
Memphis,  etc..  Packet  Co.,  (HIm.)  81 
S  201. 

rb]    Swltohlng*  aaA  Bhiurttar  can. 

—In  switching  a  car  and  shiitttlns 
It  onto  a  sidetrack,  the  carrier  is 
bound  to  exercise  reasonable  csre  in 
so  placing  it  as  not  to  unnccessarilr 
expose  the  cattle  to  the  InelemwieT  m 
the  weather;  and.  It  it  does  place  the 
car  where  It  Is  unnecessarily  ex- 
posed. It  Is  Its  duty  to  do  what  Is 
necessary  In  the  exercise  of  reatson- 
able  care  to  protect  the  stock  while 
there,  or.  If  the  exercise  of  such  care 
so  requires,  to  remove,  or  to  enable 
the  caretaker  to  remove,  the  cattle 
from  the  car  If  reasonably  essential 
for  their  protection.  Colsch  v.  Chi- 
cago, etc,  R.  Co,,  171  Iowa  78,  153 
NW  827. 

49.  IxtulBvllle,  etc,  R.  Co.  v. 
Stiles,  133  Ky,  786.  119  SW  786,  174 
AmSR  491;  Creel  v.  Missouri  Pac  R 
Co.,  137  Mo.  A.  27,  119  SW  30. 

fa]  Itoadlng'  anfl  valoadlBff  at 
IntanneAlate  point  for  vaat,  feed,  and 
water, — The  rule  applies,  although 
the  Injuries  occur  during  loading  or 
unloading  at  an  Intermediate  point 
for  rest,  feed,  and  water.  This  does 
not  have  the  effect  of  changing  the 
liability  of  the  carrier  from  that  of 
1  n surer  to  that  of  warehouseman. 
"Such  unloading  is  a  mere  accessory 
to  the  transportation,  and  while  thus 
temporarily  unloaded  the  stock 
should  he  under  the  protection  of  the 
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animals.™  It  has  been  held,  howeyer,  that,  irrespec- 
tive of  any  contract  by  which  the  shipper  assumes 
the  risk  of  loading  and  unloading  his  cattle^  no 
liability  is  imposed  on  the  carrier  where  the  inju- 
ries result  from  the  negligence  of  the  shipper  in 
loading  or  unloading." 

123]  (2)  Effect  of  Ooutract  ImpoBing  Duty  on 
Shipper — (a)  In  GeneraL  It  is  very  generally 
held  tiiat  by  special  contract,  based  on  a  sufficient 
consideration,  the  duty  of  loading  and  unloading 
may  be  shifted  from  the  carrier  to  the  shipper,  in 
which  event  the  carrier  is  not  liable  for  loss  or 
injury  to  the  shipment  sustained  in  the  perform- 
ance of  this  duty,  or  resulting  from  and  after  the 
improper  perfonnance  thereof  by  the  shipper,"^ 


unless  sueh  loss  or  injury  results  from  the  failure 
of  the  carrier  to  provide  a  proper  place  and  suitable 
facilities  for  its  performance.^^  Such  a  contract 
is  not  invalid  as  exonerating  the  carrier  from  exer- 
cising ordinary  care." 

Overloadii^.  One  of  the  most  frequent  applica- 
tions of  the  principle  under  consideration  occurs 
in  case  of  overloading;  where  by  the  contract  of 
shipment  the  duty  of  loading  the  animals  on  the 
cars  is  imposed  on  the  shipper,  and  loss  or  injury 
results  from  his  overloading  the  cars,  the  carrier  is 
not  liable." 

These  contracts  are  to  be  strictly  construed  in 
favor  of  the  a&ipper  in  accordance  with  general 
principles  governing  the  construction  of  contracts 


rule  which  makes  the  carrier  liable 
as  an  insurer  from  the  time  the 
owner  transfers  his  possession  to 
the  carrier  until  the  stock  Is  deliv- 
ered to  him  at  the  end  of  the  route." 
Louisville,  etc..  R.  Co.  v.  Stiles,  133 
Ky.  786,  792.  119  SW  786,  134  AmSR 
491. 

50.    See  supra  |  13;  Infra  fi  149. 

61.  Candee  v.  New  York,  etc.,  R. 
Co.,  73  Coon.  667.  49  A  17;  Hutchin- 
son V.  Chicago,  etc.,  R.  Co.,  37  Minn. 
624,  35  NW  433;  Lee  v.  Raleigh,  etc., 
R.  Co.,  72  N.  C.  286;  Ft.  Worth,  etc^ 
R.  Co.  V.  Word,  (Tex.  Civ.  A.)  32  SW 
14. 

ta]    AppUoftUonfl     of  rnl*. — (1) 

Where  the  owner  of  a  horse  placed  it 
In  the  car  and  opened  and  left  open 
the  window  near  which  the  horse 
was  Insecurely  tied,  and  the  horse 
became  frightened  and  jumped 
through  the  window  and  was  killed 
there  could  be  no  recovery  for  Its 
loss.  Hutchinson  v.  Chicago,  etc.,  R. 
Co.,  37  Minn.  624,  36  NW  433.  (E) 
Where  plaintiff  contracted  with  de- 
fendant for  the  transportation  of  a 
number  of  horses  which  were  placed 
in  defendant's  cars,  and  its  agent 
ordered  an  employee  to  lock  the  cars, 
and  he  was  prevented  from  doing  so 
by  plaintiff's  agent,  and  on  the  pas- 
sage some  of  the  hArses  were  lost, 
tbe  carrier  was  not  liable  for  the 
loss  of  the  horses.  Lee  v.  Raleigh, 
etc..  R.  Co.,  72  N.  C.  236.  <3)  Plain- 
tiff purchased  a  mare  and  arranged 
with  tbe  agent  of  defendant  express 
company  for  her  transportation.  She 
was  delivered  and  placed  in  a  stall 
in  a  car,  and  tied  by  an  employee  of 
the  railroad  company,  who  was  not 
Bctlngr  under  the  directions  of  plain- 
tiff's agent.  Defendant's  employee 
attempted  to  tie  her  and  objected 
that  she  was  tied  too  long,  but  his 
opinion  was  overruled  by  trie  others. 
I>uring  the  trip  the  mare  reared,  and 
got  her  forefeet  or  legs  over  the  top 
of  the  gate  of  the  stall,  and  perma- 
nently Injured  herself.  It  was  held 
that  the  proximate  cause  of  the  acci- 
dent was  the  slack  tie,  for  which 
defendaJit  was  not  liable.  Ames  v. 
Fargo,  114  App.  Div.  666,  99  NYS 
994. 

sa.  tj.  S. — Onrsby  v.  Union  Pac. 
R.  Co..  4  Fed.  706,  2  McCrary  48. 

Ala, — Bast  Tennessee,  etc.,  R.  Co. 
v.  Johnston,  75  Ala.  B96.  51  AmR  489. 

Ark- — St.  Louis,  etc..  R.  Co.  v.  Bur- 

Eln,  83  Ark.  B02,  104  SW  161;  St. 
ouis  Southwestern  R.  Co.  v.  Butler, 
82  Ark.  46ft,  102  SW  378:  Fordyce  v. 
McFIynn,  fi6  Ark.  424,  19  SW  .961. 

Conn. — Candee  v.  New  York,  etc., 
R.  Co..  73  Conn.  667,  49  A  17. 

D.  C. — Bowie  V.  Baltimore,  etc.,  R. 
Co..  11  D.  C.  »4. 

Qa. — GlUlland  v.  Loulfivllle,  etc, 
R.  Co..  119  Oa.  789,  47  SE  336:  Cen- 
tral R..  etc.,  Co.  V.  Anderson,  68  Oa. 
S93:  Eaat  Tennessee,  etc.,  R.  Co.  v. 
Whittle,  27  Or.  88S,  73  AmD  741. 

in.---Ohlo,  etc.,  R.  Co.  v.  Dunbar, 
20  111.  623,  71  AmD  291;  Baltimore, 
etc.  R.  Co.  V.  Fox,  113  111.  A.  180. 

Ind. — Terre  Haute,  etc.,  R.  Co.  v. 
Sherwood.  132  Ind.  129.  31  NB  781.  32 
AmSR  239.  J7  LRA  339. 

Ky. — Cincinnati,  etc,  R.  Co.  v. 
Green,  14  KyL  816. 

He. — ^Uores   v.   Canadian   Pac  R. 


Co.,  97  Me.  77,  63  A  874. 

Mass. — Squire  v.  New  York  Cent. 
R.  Co..  98  Mass.  239,  93  AmD  162. 

Miss.— Illinois  Cent.  R.  Co,  v.  Pe- 
terson, 68  Miss.  464,  10  S  43,  14  LRA 
660. 

Mo. — Myers  v.  Wabash,  etc.,  R.  Co., 
90  Mo.  98,  2  SW  2G3;  Flcklln  v. 
Wabash  R.  Co.,  115  Mo.  A.  633,  91 
SW  317;  Newby  v.  Chicago,  etc.,  R. 
Co.,  19  Mo.  A.  391. 

Nebr. — Allen  v.  Chicago,  etc.,  R. 
Co.,  82  Nebr.  726,  118  NW  656,  23 
LRANS  278. 

N,  H.— Rixford  v.  Smith,  82  N.  H. 
366,  13  AmR  42. 

N.  Y. — Penn  v.  Buffalo,  etc.,  R.  Co., 
49  N.  Y.  204.  10  Amll  355. 

S.  C. — Crawford  V.  Southern  R.  Co., 
66  S.  C.  136.  34  SE  80;  Infra  this  note 
te]  (2). 

Tex. — -Texas,  etc.,  R.  Co.  v.  Bdlns, 
36  Tex.  Civ.  A.  639,  88  SW  253;  Mis- 
souri, etc.,  R.  Co.  v.  Chittim,  (Civ. 
A.)  60  SW  284. 

Va — Chesapeake,  etc.,  R.  Co.  v. 
American  Exch.  Bank.  92  Va.  495,  23 
SE  935,  44  LRA  449. 

Wis. — Burns  v,  Chicago,  etc,  R. 
Co.,  104  Wis.  646,  80  NW  927. 

Eng. — Robinson  v.  Great  Western 
R,  Co.,  Harr.  &  R.  97  (holding  that 
If  the  shippers  agree  to  do  the  load- 
ing, and  the  horses  are  lost  through 
Improper  loading,  this  will  constitute 
a  defense,  unless  it  is  shown  that, 
by  the  use  of  ordinary  care,  the  dam- 
age would  not  have  been  as  exten- 
sive as  it  proved  to  be). 

See  also  infra  9  147. 

ta]  SolBclency  of  consideration. — 
The  provision  of  a  contract  of  car- 
riage, based  on  a  reduced  rate,  that 
the  shipper  will  load  and  unload  at 
his  own  risk.  Is  valid.  St.  Louis, 
etc.,  R.  Co.  V.  Burgln,  83  Ark.  602, 
104  SW  161. 

[b]  If  the  owner  of  tlM  wtook  vol- 
nutarllj  uses  defective  apparatna  in 
unloading,  the  carrier  will  not  be  re- 
sponsible for  resulting  injury.  Can- 
dee V.  New  York,  etc.,  R.  Co.,  73 
Conn.  667,  49  A  17. 

[c}  Wlier*  tlw  ah^roer  loads  stook 
Into  the  wrong  oar  without  inquiry 
from  the  cairitt'm  agent,  he  assumes 
the  risk.  Welslnger  v.  Southern  R. 
Co..  112  SW  «60,  33  KyL  1038. 

[d1  mstlflnotnaffUffenoeonpart 
of  aiiipp«r^-(  1 )  Where,  on  ^  dark 
and  stormy  evening,  stock  arrives  at 
Its  destination  in  the  woods,  on  a 
logging  railroad,  about  half  a  mile 
from  the  logging  camp,  where  there 
are  no  conveniences  for  unloadlne, 
the  owner  is  not  chargeable  with 
contributory  negligence  In  waiting 
until  the  next  morning  before  erect- 
ing temporary  platforms  to  enable 
him  to  unload  the  stock,  especially 
where  It  appears  that  an  attempt  to 
unload  after  dark  on  temporary  plat- 
forms la  a  haiardous  undertaking. 
Burns  v.  Chicago,  etc,  R.  Co.,  104 
Wis.  646,  80  NW  927.  (2)  That  the 
shipper,  in  unloading  the  horses, 
allowed  some  of  themlo  go  out  with- 
out leading  them  does  not  show,  as 
a  matter  of  law,  that  he  was  guilty 
of  contributory  negligence.  Chesa- 
peake, etc..  R.  Co.  v.  American  Exch. 
Bank,  92  Va  496,  23  SE  936,  44  LRA 
449. 

[e]    SUpperaMlatlBf  I&nnloadliiK. 


— (1)  Where  a  contract  by  a  carrier 
of  live  stock,  limiting  his  liability  to 
cases  of  gross  neghgence,  provides 
that  the  shipper  ahall  "'unload  said 
stock  ( with  the  assistance  of  the 
company's  agent  or  agents)  at  his 
.  ,  .  rlsk,*^  It  is  the  duty  of  the 
shipper  either  to  be  present  himself 
or  to  have  some  one  representing 
him  present  at  the  unloading  of  the 
stock;  but  failure  of  the  shipper  to 
be  present  will  not  defeat  a  recovery  . 
for  injuries  to  the  stock, .  unless  the 
damages  claitrcd  resulted  from  such 
failure.  Cooper  v,  Raleigh,  etc..  R. 
Co.,  110  Ga.  669,  36  SE  240.  (2)  So  It 
has  been  held  that,  if  the  agents  of 
the  carrier  assist  in  loading,  and  the 
cars  are  overloaded  so  as  to  consti- 
tute a  violation  of  statutory  provi- 
sions on  the  subject,  the  company 
will  not  he  relieved  from  liability 
under  the  statute  by  reason  of  a 
clause  in  the  contract  that  the  load- 
ing is  to  be  done  by  tlie  shipper  at 
his  own  risk.  Crawford  v.  Southern 
R.  Co.,  66  S.  C.  136.  34  SE  80. 

[f]  Shipper's  duty  not  to  delay 
traiiL^The  ways  and  means  for 
loading  cattle  to  be  shipped  being  in 
proper  condition,  and  the  duty  of 
loaaing  being  on  the  shipper,  it  is 
his  duty  to  nave  the  car  loaded  so 
that  the  train  which  is  to  move  it 
may  not  be  unreasonably  delayed. 
Louisville,  etc.,  R.  Co.  v.  Oodman, 
104  Ind.  490,  4  NE  163. 

[  gl  Contract  not  Imposing  duty 
on  Khlpper. — Under  a  contract  for 
the  transportation  and  delivery  of 
live  stock,  providing  that  live  ani- 
mals will  be  taken  only  at  owner's 
risk  of  Injury  "during  the  course  of 
transportation,  loading,  and  unload- 
ing," unless  otherwise  specially 
agreed,  the  carrier  is  bound  to  un- 
load the  animals,  although  at  the 
owner's  risk.  Benson  v.  Gray,  164 
Mass.  391,  28  NE  275,  13  LRA  262. 

63.    See  Infra  £  125. 

G4.  Candee  v.  New  York,  etc,  R. 
Co..  73  Conn.  607.  49  A  17. 

66.  '  Ark. — St.  Louis  Southwestern 
R.  Co.  V.  Butler,  82  Ark.  469.  102  SW 
378 

ky. — Illinois  Cent.  R,  Co.  v. 
Rogers.  163  Ky.  535,  172  SW  948. 
LRA1916C  1220  and  note,  AnnCas 
1916E  1201  and  note. 

Me. — Morse  v.  Canadian  Pac.  R. 
Co.,  97  Me.  77,  53  A  874. 

Mass. — Squire  v.  New  York  Cent. 
R.  Co.,  98  Mass.  239.  93  AniD  163, 

Mo. — Flcklln  v.  Wabash  R.  Co.,  116 
Mo.  A.  633,  92  SW  347. 

Tex. — Texas,  etc.,  R.  Co.  v.  Edlns, 
36  Tex.  Civ.  A.  639.  83  SW  253. 

[a]  Overloading  and  wmnt  of  bed- 
dSng. — (1)  Where  twenty  horses  had 
been  loaded  loose  In  one  car,  and  on 
arrival  at  the  place  of  shipment  some 
of  them  were  found  dead,  and  wit- 
ness testified  they  looked  as  if  they 
had  been  trampled  to  death,  and  that 
the  loss  was  caused  by  putting  too 
many  horses  In  one  car,  or  by  leav- 
ing them  loose  in  the  car,  the  car- 
rier was  not  liable,  where  the  con- 
tract provided  that  the  shipper 
should  load  and  unload  the  horses 
at  his  own  risk,  and  that  the  carrier 
should  not  be  liable  for  any  Injury 
caused  by  overloading,  from  fright  of 
the  animals,  or  frem  their  crqwdlng 


Digitized  by 


rem  their  crqwdl 

Google 


106    [IOC.  J.] 


CARRIERS 


[§§  123-127 


limiting  the  carrier's  common-law  liability."  And 
it  has  been  held  that,  where  the  Btock  as  loaded  by 
the  shipper  is  accepted  by  the  carrier,  the  latter 
assumes  all  the  liabilities  of  a  common  carrier,  in 
the  absence  of  any  misrepresentation  or  deceit  on 
the  part  of  the  shipper  as  to  the  loading." 

[$  124]  (b)  Oarrier's  Assumption  of  Dnty  Not- 
witbatanding  Contract.  So  a  stipulation  in  a  con- 
tract  of  shifMnent  which  requires  the  shipper  to 
load  and  unload  his  stock  is  inoperative  and  has 
no  application  where  the  carrier  in  fact  assumes 
the  duty  notwithstanding  the  contract,  and  it  will 
be  liable  for  loss  or  injury  sustained  in  the  per- 
formance of  Buch  duty.*^  Under  these  circum- 
stances there  is  a  waiver  of  the  provisions  of  the 
contract  imposing  the  duty  of  loading  and  unload- 
ing on  the  shipper.^" 

125]  (c)  Proper  Facilities  Necessary  Not- 
withstanding Contract.  And  notwithstanding  the 
existence  of  a  contract  which  imposes  on  the  ship- 
per the  duty  of  loading  and  unloading,  the  carrier 
is  none  the  less  bound  to  furnish  suitable  and  safe 
facilities  for  loading  and  unloading,  and  it  will  be 
liable  for  loss  or  injuries  sustained  through  a 
n^lect  of  this  duty,^  uulesa  the  shipper  knew  of 


the  unsafe  condition  of  the  appliances  and  never- 
theless undertook  to  unload  his  stock,"^  assuming 
the  risk  of  the  injury.'^  The  management  and 
control  of  trains  is  in  the  carrier's  own  hands,  and 
the  facilities  for  loading  and  unloading  along  the 
route  are  its  property,  and  it  cannot  by  contract 
release  itself  from  liability  for  a  failure  to  exer- 
cise control  of  its  property  so  as  to  allow  the  ship- 
per to  dischar^  the  duties  which  he  has  assumed." 

[$  126]  H.  Correlative  Bight  of  Carrier  to 
Fiuiiish  Facilities  and  to  Charge  for  Them.  Where 
the  law  imposes  on  carriers  the  duty  of  famiahing 
specified  services  or  facilities,  it  is  vested  with  the 
corresponding  right. to  furnish  such  services  and 
facilities,  and  to  chai^  therefor.^  This,  it  has 
iieen  said,  is  an  economic  necessity  due  to  the  fact 
that  the  carrier  cannot  be  expected  to  prepare  to 
meet  the  demand  and  then  let  the  use  of  its  plants 
depend  on  haphazard  calls  under  which  the  serv- 
ices for  which  the  plants  were  bnilt  can  be  de- 
manded by  all  shippers  at  one  time  and  by  only 
a  few  at  another."* 

127]  L  Hiscellaneons  Bights  and  Baties  Im- 
posed by  Exceptioaal  Circumstances — 1.  In  0«n- 
eral.    The  carrier  may  be  bound  to  pay  custom 


on  one  another.  Horse  v.  Canadian 
Pac.  R.  Co..  97  He.  77,  68  A  S74. 
(2)  Where  shippers  of  cattle  did  the 
loadlns,  and  the  transportation  con- 
tract provided  that  they  assumed  the 
risk  arising  from  loading  and  ex- 
empted the  carrier  from  all  liability 
for  loss  and  damage  arising  there- 
from and  from  want  of  bedding,  the 
carrier  was  not  liable  for  damages 
to  the  cattle  by  reason  of  overload- 
ing and  lack  of  bedding.  St.  Louis 
Southwestern  R.  Co.  v.  Butler,  82 
Ark.  46»,  102  SW  378. 

50.    See  cases  Infra  this  note. 

[aj  A  stipnlatlon  as  to  loading 
and  unloading  does  not  apply. — (1> 
To  unloading  that  may  be  necessary 
by  reason  of  accident  beforp  the 
transportation  Is  completed.  Penn  v. 
Buffalo,  etc..  R.  Co.,  49  N.  T.  204,  10 
AmR  855.  (2)  Nor  to  unloading  and 
loading  for  purpoae  of  feeding  and 
watering  over  which  the  carrier  as- 
sumes control.  Missouri  Pac.  R.  Co. 
V.  KinBSbury.  (Tex.  Civ.  A,)  26  SW 
S22.  (3)  Nor  doe?  such  a  contract 
relieve  the  carrier  of  its  duty  to  fur- 
nish the  bedding  required  to  make  a 
car  reasonably  safe  and  suitable. 
Allen  V.  Chicago,  etc.,  R.  Co..  82 
Nebr.  728,  118  NW  6B5,  23  LRANS 
27R,  and  note. 

67.  Kinnlck  v.  Chicago,  etc..  R. 
Co..  69  Iowa  665.  29  NW  772:  Doan 
V.  St.  Louis,  etc.,  K.  Co.,  38  Mo.  A. 
408.  But  see  Fordyce  v.  McFlynn, 
fi6  Ark.  424,  429.  19  SW  961  (where 
the  court  said:  "By  the  terms  of  the 
contract,  the  plaintiffs  undertook  to 
furnish  and  load  the  cars  for  the 
carriage  of  their  animals;  they 
thereby  represented  them.selves  as 
competent  to  do  the  entire  work  of 
loading,  and  If  they  did  it  carelessly 
and  thereby  caused  the  Injury  com- 
olalned  of,  the  defendants  would  not 
be  liable,  although  It  appeared  that 
there  was  a  general  duty  resting 
UDon  the  conductor  to  examine  trains 
under  his  control  and  see  that  they 
were  properly  loaded.  If  such  duty 
existed  generally,  its  performance  In 
this  case  was  excused  by  the  plain- 
tiffs. And  if  the  conductor,  relying 
upon  their  professed  competency  and 
the  careful  performance  of  their 
-undertaking,  refrained  from  making 
the  examination  TiecessaiT  to  detect 
their  incompetency  or  neglect,  the 
carrier  is  not  liable  for  Injuries  occa- 
sioned by  either"). 

{a]  Tbns,  where  a  carrier  accepts 
a  carload  of  stock,  after  Inspection, 
with  full  knowledge  of  the  number 
and  weight  of  the  cattle,  and  Issues 
Its  bin  of  lading  showing  such  facta, 


It  cannot  in  a  subseqaent  action  for 
damages  received  during  the  trans- 
portation, show  that  the  car  was 
overloaded.  Colsch  v,  Chicago,  etc, 
R.  Co.,  (Iowa)  117  NW  281. 

68.  Ala.— Nashville,  etc..  R.  Co,  v. 
Hinds,  B  Ala.  A.  596,  59  S  670. 

Or. — Normlle  v.  Oregon  Nav.  Co., 
41  Or.  177,  89  P  928. 

Tex. — San  Antonio,  etc..  R.  Co.  v, 
Dolan,  (Civ.  A.)  85  SW  302;  Mexican 
Nat  R.  Co.  V.  Savage.  (Civ.  A.)  41 
SW  663;  Missouri  Pac.  R.  Co.  v. 
Kingsbury,  (Civ.  A.)  25  SW  322. 

Va. — Norfolk,  etc..  R.  Co.  v.  Suth- 
erland, 89  Va.  703,  17  SB  127. 

Wyo. — Chicago,  etc.,  R.  Co.  v.  Pol- 
lock. 16  Wyo.  321,  93  P  847. 

[a]  Application  of  nUe.^ — Defend- 
ant company  agreed  to  deliver  cattle, 
from  a  point  on  its  line  to  a  point 
on  the  line  of  the  Virginia  Midland 
railway,  to  the  latter  company  at 
Lynchburg:  and  plaintiff  agreed  to 
load,  transfer,  and  unload  them  at 
his  own  cost.  At  Roanoke,  a  regular 
feeding  place  for  stock  In  transitu, 
necessary  arrangements  for  unload- 
ing, feeding,  and  reloading  were  pro- 
vided by  the  company,  and  there  a 
mistake  in  reloading  occurred,  by  de- 
fendant's default,  whereby  some  of 
plaintiff's  cattle  were  sent  to  an- 
other point  and  other  cattle  were 
mixed  with  his.  Norfolk,  etc.,  R.  Co. 
V.  Sutherland.  89  Va.  703.  17  SE  127. 


[bj  Conversion  br  third  person 
hired  br  shipper. — under  a  bill  of 
lading  for  a  shipment  of  live  stock. 


firovldlng  that  the  shipper  should 
□ad,  unload,  feed,  and  water  the 
stock  while  in  transit,  and  that  any 
expense  incurred  by  the  carrier  In 
feeding,  watering,  etc..  should  be  as- 
sessed against  the  stock,  where  the 
carrier  employed  a  third  person  to 
unload,  etc..  It  was  its  duty  to  see 
that  the  third  person  performed  his 
duty:  and  it  was  liable  for  a  con- 
version of  two  of  the  animals  by 
such  third  persoit.  Nashville,  etc., 
R.  Co.  v.  Hinds.  5  Ala.  A.  596,  69  S 
670. 

69.  Chicago,  etc.,  R.  Co.  v.  Linger, 
(Tex.  Civ.  A.)  166  SW  298. 

60.  Ga. — Brannon  v.  Atlanta,  etc., 
R.  Co.,  4  Ga.  A.  749.  62  SE  468. 

Mo. — Holland  v.  Chicago,  etc.,  R. 
Co..  163  Mo.  A.  251.  146  SW  1181; 
Tracy  v.  Chicago,  etc..  R.  Co..  80  Mo, 
A.  389 ;  Mason  v.  Missouri  Pac.  R. 
Co..  25  Mo.  A.  473. 

N.  T. — Harris  v.  Northern  Indiana 
n.  Co..  20  N.  Y.  232. 

Or. — Brown  v.  Oregon-Washington 
R.,  etc..  Co.,  63  Or.  S96,  402,  lii  P 
38  [cit  Cyc]. 


S.  C. — Gllllland  v.  Southern  R.  Co.. 
86  8.  C.  26,  67  SE  20,  137  AmSR  861. 
27  LRANS  llOS:  Frasler  v.  Charles- 
town,  etc,  R.  Co.,  73  S.  C.  140,  62  3K 
984. 

Va. — Chesapeake,  etc.,  R.  Co.  v. 
American  Exch.  Bank,  92  Va.  495.  23 
SE  935,  44  LRA  449. 

Wash. — Reynolds  v.  Great  North- 
ern R.  Co..  40  Wash.  163.  82  P  161, 
111  AmSR  883. 

[a]  Thus,  (1)  It  has  been  held 
that,  where  horses,  while  In  the 
stock  pens  provided,  preparatory  to 
being  loaded  on  the  car,  became 
frightened,  and  pressing  against  two 
different  gates  which  were  Improp- 
erly fastened,  escaped,  the  owners 
were  entitled  trf  recover  the  resulting 
damages.  Holland  v.  Chicago,  etc., 
R.  Co..  163  Mo.  A.  251,  146  SW  1181. 
(2)  Where  a  shipper  of  live  stock  did 
not  know  that  there  were  no  yards 
at  the  place  of  destination  for  un- 
loading, the  provision  In  the  contract 
that  he  should  unload  at  his  own 
risk  must  be  construed  as  made  with 
reference  to  unloading  where  there 
were  the  usual  and  proper  facilities 
for  such  work.  Reynolds  v.  Great 
Northern  R.  Co..  40  Wash.  163,  82  P 
161.  Ill  AmSR  883. 

SI.  Brannon  v.  Atlanta,  etc.,  R. 
Co..  4  Ga.  A.  749,  62  SE  468. 

63.  Brannon  v.  Atlanta,  etc.,  R. 
Co..  4  Ga.  A.  749,  62  SB  468. 

ttS.  Harris  v.  Northern  Indiana  R. 
Co..  20  N.  Y.  2S2, 

64.  Atchison,  etc..  R.  Co.  v.  U.  S., 
232  U.  S.  199.  84  SCt  291.  68  L.  ed. 
S68. 

65.  Atchison,  etc.,  R.  Co.  v.  U.  S.. 
232  U.  S.  199.  84  SCt  291.  68  L.  ed. 
668.    See  also  supra  S!  66.  101. 

[a]  An  apt  Ulwrtratlon  of  the 
principle  under  consideration  Is 
found  in  a  decision  of  the  interstate 
commerce  commission,  where  It  was 
declared  that  "the  shipper  has  no 
right  to  provide  refrigeration  hlnr- 
self  to-day  and  call  upon  the  railroad 
company  for  that  service  to-morrow. 
To  permit  such  a  course  Is  to  de- 
moralize the  service  of  the  defend- 
ants and  prevent  them  from  dis- 
charging their  duty  with  economy 
and  efficiency.  .  .  .  It  Is  the  duty 
of  the  carrier  to  furnish  refrigera- 
tion upon  reasonable  demand,  and  In 
so  far  as  the  furnishing  of  that  re- 
frigeration is  a  part  of  the  service 
rendered  by  the  carrier,  the  carrier 
may  insist  upon  Its  right  to  furnish 
that  service  exclusively."  Arlington 
Heights  Fruit  SSxtji.  Co.  v.  Southern 
Pac.  Co.,  20  Int.  Com.  CommA,  108. 
116. 
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charges  whw-e  the  goods  are  transferred  from  one 
territoiy  into  another.**  So  where  cattle  are  in- 
spected before  shipment  and  a  certificate  of  good 
health  is  issued  by  a  United  States  inspector,  which 
certificate  would  have  entitled  the  cattle  to  be  sent 
north  and  sold  for  "feeders"  at  a  higher  price, 
as  intended,  it  is  the  carrier's  duty  to  have  the  in- 
spection certificate  required  by  the  regulations  of 
the  agricultural  d^artment  accompany  the  ship- 
ment to  destination  with  the  proper  bill  of  lading." 

[$  128]  2.  Sale  of  Ooodfl.^  A  bailment  of 
goods  to  a  carrier  confers  no  power  of  sale."'  The 
contract  relates  to  their  tran^rtation ;  and  the 
carrier  has  no  implied  right  to  sell  them  under  ordi- 
nary circumstanGes."*  And  statutes  which  author- 
ize a  carrier  to  store  unclaimed  freight  do  not 
authorize  the  sale  of  unclaimed  freight.^  Never- 
thelees,  in  a  number  of  decisions,  some  of  which 
are  baaed  on  q>ecial  statutory  provisions,  it  is  held 
that  a  carrier  may  sell  peri^able  goods  where  such 
sale  beecnneB  necessary  to  prevent  los9  to  the  ship- 


per or  to  the  owner.'*  And  this  principle  has  been 
applied  frequently  in  cases  where  the  consignee 
refused  to  accept  the  goods."  Nevertheless,  it  has 
been  held  that,  in  the  absence  of  a  statute'  other- 
wise providing,"  it  is  the  duty  of  the  carrier  to 
notify  the  shipper  before  selling  the  goods,  when 
this  is  practicable;"  and  the  sale  diould  be  made 
after  such  notice  of  the  sale  as  will  reasonably 
assure  that  the  goods  to  be  sold  will  bring  their 
reasonable  market  value.'"  Ordinarily  a  sale  with- 
out such  notice  to  the  shipper  will  constitute  a 
conversion  rendering  the  carrier  liable  for  the  value 
of  the  goods  as  in  other  eases  of  conversion.'^ 
It  is  not  essMitial  that  the  sale  shall  be  made  at 
the  place  of  destination.'^  It  may  be  made  at  the 
place  where  the  property  will  bring  the  beat 
prioe;'*  and  it  has  been  held  that  the  owner,  to 
avoid  a  sale  at  a  place  other  than,  the  point  of  des- 
tination, must  show  tb&t  the  place  selected  was 
unreasonable  and  that  he  was  probably  injured."* 


TIL  OOMMON-I1A.W  UABIUTT  OF  OABBIEBS  FOR 
[i  129]  A.  Stoteawnt  of  Bnle.    The  general  1  rule  as  to  the 


LOSS  OB  INJUKT" 

common  eazrier's  liability  with 


m.  MltcMMm  T.  Mliinwwolla. 
etc,  R.  Oo.,  «7  Ulnn.  406,  «•  KW 

1106. 

er.    Pneoa,  etc.,  R.  Co.  v.  Jarman, 
(Tex.  Civ.  A.)  138  SW  1181. 
ea.   >■]•  of  ffooOa  for  fMgStt  see 

Infra.  |  7 J 9. 

aa.  Alabataa  Great  Southern  R. 
Co.  V.  McKenzle,  1X9  Qa.  410,  77  SB 
«4T,  4S  LRAITO  18. 

n.  Atelwina  Great  Southern  R. 
Co.  V.  McKenzie,  ISB  Ga.  410,  77  SE 
C47.  45  LRAMS  18. 

Tl.  Gulf,  etc^  R.  Co.  v.  Patten 
Tdte.  Co.,  (Tex.  Civ.  A.)  151  SW  11B8. 

n.  a&. — Alabama  Great  Southern 
R.  V.  McKenile.  13*  Oa.  410,  77 
SB  647.  ii  L.RANS  18. 

111.— E.  L.  Hasler  Co.  v.  Grlfflns 
Florida  Orchard  Co.,  133  111.  A.  6SS. 

Ky. — Chesapeake,  ete,  R.  Co.  v. 
Saufsbury.  103  SW  264.  31  KyL  624, 
12  LRAN8  431. 

La. — Burlienroad-Goldsmlth  Co.  v. 
nilnols  Cept.  R.  Co.,  133  I>a.  81,  70  S 
44. 

Mo. — aiTmochlo-Jones  Fruit  Co.  v. 
Missouri,  etc.,  R.  Co.,  IBS  Mo.  A.  5»8, 
134  SW  1028  (special  statutory  pro- 
vision). 

N.  Y. — Leech  v.  New  York,  •tc-  R. 
Co..  40  MlBc  664.  83  NTS  166  (Special 
statutory  provision), 

Okl. —  St.  L^ula,  etc,  R.  Co.  v. 
Dreyfus.  37  Okl.  493,  182  P  491,  Ann 
Casl916C  fi07  (special  statutory  pro- 
vision). 

Tex. — Missouri,  etc..  R.  Co.  v.  Car, 
(Civ.  A.)  144  SW  1196. 

Va. — Baltimore,  etc,  R.  Co.  v. 
Hudclns.  116  Va.  27,  81  SB  48. 

W7  Va. — Dudley  v.  Chicago,  etc,  R. 
Co,.  68  W.  Va.  604.  62  SB  718,  112 
AirSR  1627.  I  L.RANS  1136. 

[a]  This  daty  adses  from  the 
reuitlon  of  the  carrlw  to  the  owner 
as  acent.  tavolved  in  the  necessity  of 
the  case,  the  carrier  belngr  bound  to 
act  under  such  circumstances  for  the 
best  interests  of  all  concerned.  Searle 
V.  ScovelL.4  Johns.  Ch.  (N.  T.)  218. 

[b]  Oiiirln  of  right  to  sell,— "An 
exception  to  the  seneral  rule  which 
permits  a  carrier  to  sell  the  goods  In 
case  of  an  emereency  was  flrat 
evolved  In  flxinsr'  tne  liability  of  a 
carrier  by  sea.  The  reason  of  the 
rule  is  thus  succinctly  stated  by 
Cockbum,  C,  3.,  in  Notara  v,  Hender- 
son, L.  R.  6  Q.  6.  346:  'In  every 
contract  to  cari7  for  freight  there 
Is  an  Implied  obligation  on  the  part 
to  the  ship-owner  that.  In  the  event 
of  any  disaster  happening  to  the 
ship  or  cargo  in  a  port  where  corre- 
spondence cannot  he  had  with  the 
freighter,  the  master  shall  act  as  his 
agent  and  use  bis  best  efforts  for  the 
protection  and  preservation  of  the 
cargo.  He  must.  In  such  an  emer- 
gency put  himself  in  the  place  of  the 


owner  of  the  cargo,  and  do  what  the 
latter,  as  a  pruderit  man,  would  him- 
self do  for  his  own  Interest,  if  he 
were  present.' "  Alabama  Great 
Southern  H-  Co.  v.  McKenxle,  139  Ga. 
410.  412.  77  SE  647,  46  LRANS  18. 

T3.  EL  L.  Hasler  Co.  v.  GrtfUng 
Florida  Orchard  Co.,  133  111.  A.  636; 
St.  Liouts,  etc,  R.  Co.  v.  Dreyfus,  87 
Okl.  492,  132  P  491,  AnnCaal916C  607 
(under  statute  expressly  authorizing 
sale) :  Baltimore,  etc.,  R.  Co.  v. 
HudgiBS,  116  Va.  27,  81  SE  48:  Dud- 
ley V.  Chicago,  etc,  R.  Co.,  58  W.  Va. 
604.  62  SB  716,  112  AmSR  1027,  3 
LRANS  1136.  And  see  Burkenroad 
Goldsmith  Co.  v.  Illinois  Cent.  H.  Co., 
138  La.  81,  70  S  44;  Hull  v.  Missouri 
Pac.  K.  Co.,  60  Mo.  A.  693  (both  cases 
apparently  holding  that  It  Is  not  only 
the  right  of  the  carrier  to  sell  per- 
ishable goods  to  prevent  further  loss 
or  Injury,  but  also  that  the  law  Im- 
poses on  It  the  duty  so  to  do). 

[a]  mat  is  psrisiia'bls  ugoutif. 
— A  carload  of  potatoes  on  the  tracks 
at  Tulsa  In  the  latter  part  of  Novem- 
ber was  '"perishable  property"  with- 
in Comp.  L.  (1909)  S  465,  authorizing 
a  carrier  to  sell  perishable  property 
whltih  the  consignee  refuses  to  ac- 
cept St.  Louis,  etc,  R.  Co.  v.  Drey- 
fus, 37  Okl.  492,  182  P  491,  AnnCas 
19150  507  and  note. 

74.  Leach  V,  New  York,  etc,  R. 
Co.,  40  Misc.  664,  83  NYS  166. 

76,  Astsrup  V.  Lewy,  19  Fed.  636; 
Alabama  Great  Southern  R.  Co.  v. 
McKenzie,  139  Ga.  410.  412.  77  SB 
647.  46  LRANS  18  and  note;  Ala- 
bama, etc.,  R.  Co.  v.  Brichetto,  72 
Miss.  891,  18  S  421;  Sauer  v.  Lehigh 
Valley  R.  Co..  160  NYS  977.  Com- 

fare  Burkenroad  Goldsmith  Co.  v. 
lllnols  Cent.  R.  Co.,  138  La.  81,  70  S 
44;  Hull  v.  Mfasourl  Pac.  R.  Co.,  60 
Mo.  A.  693  (both  cases  holding  that 
It  was  the  duty  of  the  carrier  to  use 
reasonable  diligence  to  sell  damaged, 
perishable  goods  to  the  best  advan- 
tage, nothing  being  said  as  to  notice). 

"After  rejection  by  the  consignee 
the  carrier  holds  the  goods  for  the 
consignor;  and  it  would  be  a  breach 
of  trust  for  the  carrier  to  sell  the 
shipper's  goods  without  notice  to 
him,  unless  the  stress  of  circumstan- 
ces be  such  as  to  Justify  the  carrier 
in  assuming  the  place  of  the  owner 
respecting  the  preservation  of  the 
goods  or  the  protection  of  the 
owner."  Alabama,  etc,  R.  Co.  v. 
McKenzie,  supra. 

7 [a]  An  exception  to  tks  mle  ts- 
,uruv  notice  before  sale  rests  on  the 
mpoBSibillty  to  give  notice  to  the 
shipper,  and  an  emergent  condition 
requiring  the  prompt  exercise  of  dis- 
cretion by  the  carrier.  Alabama 
Great  Southern  R.  Co.  v.  McKenzie, 


139 
18. 


Ga.  410,  77  BE!  647,  46  LRANS 


[b]    Bnrden  of  proving  Inability  to 

five  notiee,— Where  a  consignee  re- 
uses to  accept  perishable  goods,  the 
burden  is  on  the  carrier  to  show  Its 
inability  to  notify  the  shipper  before 
selling  the  goods  to  prevent  loss. 
Alabama  Great  Southern  R.  Co.  v. 
McKenzie.  139  Oa.  410,  77  SB  647,  46 
LRANS  18. 

76.  Missouri,  etc.,  R.  Co.  v,  Groce, 
(Tex.  Civ.  A.)  106  SW  720;  Carter 
V.  International,  etc.,  R.  Co.,  (Tex. 
Civ.  A.)  93  SW  681. 

77.  Missouri,  etc..  R.  Co.  v.  Cox, 
(Tex.  Civ.  A.)  144  SW  1196;  Chicago, 
etc.  R.  Co.  V.  Cleaver,  48  Tex.  Civ. 
A.  294,  106  SW  720;  Carter  v.  Inter- 
national, etc.,  R.  Co.,  (Tex.  Civ.  A.) 
93  SW  681:  Dudley  v.  Chicago,  etc., 
R.  Co.,  68  W.  Va.  604,  62  SE  71^.  112 
AmSR  1027,  3  LRANS  1136.  See  also 
Sauer  v.  Lehigh  Valley  R.  Co.,  160 
NVS  977  (discussing  the  rule). 

78.  Gulf,  etc.,  R.  Co.  v.  Patten 
Mfg.  Co..  (Tex.  Civ.  A.)  151  SW  1168. 

79.  Chesapeake,  etc.,  R.  Co.  v. 
Saulebury.  108  SW  254,  31  KyL  624. 
12  LRANS  431;  Gulf,  etc.,  R.  Co.  V. 
Patten  Mfg.  Co.,  (Tex.  Civ.  A.)  161 
SW  1158.  H51  (where  It  was  further 
Bald:  *Tn  any  event,  in  order  for 
the  owner  to  avoid  a  sale  made  at  a 
place  other  than  the  point  of  desti- 
nation, it  must  be  shown  that  the 
place  selected  for  the  sale  was  un- 
reasonable, and  the  owner  was  prob- 
ably Injured  by  the  sale  being  made 
at  such  place"). 

_  [a]    SaU  ontsUU  of  Btats-^Under 

Ky.  St.  (1903)  I  785.  authorlzlnj  a 
carrier  having  unclaimed  freight  not 
perishable  In  Its  possession  for  one 
year  to  sell  the  sanre  at  public  auc- 
tion, on  giving  notice  to  the  con- 
signor and  the  consignee,  etc.,  and  to 
sell  perishable  freight  as  soon  as  It 
deems  a  sale  necessary,  on  giving 
similar  notice  thereof,  and  to  retain 
out  of  the  proceeds  the  expenses  of 
transportation,  storage,  advertise- 
ment, sale,  etc.,  a  carrier  having  In 
Its  possession  as  unclaimed  freight 
corn  delivered  to  It  for  transporta- 
tion must,  as  soon  as  It  is  deemed 
necessary  to  sell  the  same,  sell  It  as 

fterlshable  freight,  and  give  notice 
hereof,  and  may,  If  necessary  to  sell 
It  at  some  other  place  for  want  of 
market,  transport  the  same  to  such 
place;  but  the  sale  must  be  made 
within  the  state,  and  the  carrier  tak- 
ing the  freight  to  another  ^tate  and 
there  selling  It  converts  It.  Chesa- 
peake, etc.,  R.  Co.  V.  SaulRburv,  103 
SW  254.  31  KyL  624,  12  LRANS  431. 

80.  Gulf.  etc..  R.  Co.  v.  Patten 
Mfe.  Co..  (Tex.  Civ.  A.)  151  SW  1168. 

81.  ClvU  law  liability  and  the 
^nlslana 
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reference  to  the  goods  m  his  possession  as  carrier, 
and  regardless  of  any  contractual  exertions,  ia 

S3.  U.  S. — Oermania  In&  Co.  v. 
The  I.adjr  Pike,  21  Wall.  1,  22  L.  ed. 
499;  The  Delaware  v.  Or«K0n  Iron 
Co..  14  Wall.  579.  20  L.  ed.  ?79;  Hall 
V.  Nashville,  etc.,  R.  Co..  13  Wall. 
SG7,  20  L.  ed.  594;  Holladay  v.  K«n- 
nard.  12  Wall.  2S4,  20  L.  ed.  390; 
Cincinnati,  etc.,  R,  Co,  v.  Fairbanks. 
90  Fed.  467.  33  CCA  611;  Burrltt  v. 
Rench.  4  F,  Cas.  No.  2,201,  4  Mc- 
Lean 325;  Dusar  v.  Murgatroyd,  8  F. 
Cas.  No.  4,199,  1  Wash,  C.  C.  17; 
Pendall  v.  Rench,  19  P.  Caa.  No. 
10.917,  4  McLean  259. 

Ala. — Atlantic  Coast  Line  R.  Co.  v. 
Rice.  169  Ala.  265.  52  S  918.  AnnCas 
1912B  389:  Southern  R.  Co.  v.  Levy, 
144  Ala.  614.  39  S  95;  Tallassee  Palls 
Mfg.  Co.  V.  Western  R.  Co..  128  Ala. 
1677  29  g  203;  Louisville,  etc..  R.  Co. 
V.  Cowherd.  120  Ala.  67.  23  S  793; 
Louisville,  etc.,  R.  Co.  v.  McGulre,  79 
Ala.  895;  Williams  v.  Taylor,  4  Port. 
234;  Jones  v.  Pitcher,  3  Stew.  &  P. 
135,  24  AmD  716. 

Ark. — St.  Louis,  etc..  R.  Co.  v. 
Pape,  100  Ark,  269,  140  SW  265;  Ark- 
adelphla  Milling  Co.  v.  Smoker  Mer- 
chandise Co.,  100  Ark.  37,  139  SW 
680;  Packard  v.  Taylor,  35  Ark.  402, 
37  AmR  37. 

Cal. — Bohannan  v.  Hamnrond,  42 
Cal.  227;  Hooper  v.  Wells,  27  Cal.  11, 
85  AmD  211:  Jackson  v.  Sacramento 
Valley  II.  Co..  23  C&\.  268. 

Colo.— Overland  Mail,  etc.,  Co,  v. 
Carroll,  7  Colo.  43,  1  P  682. 

Conn. — Halo  v.  New  Jersey  Steam 
Nav.  Co.,  15  Conn.  639.  39  AmD  398; 
Williams  v.  Grant,  1  Conn.  487,  7 
AmD  235. 

Del.— KIa1r  v.  Philadelphia,  etc.. 
R.  Co.,  25  Del.  274,  78  A  1086;  Re«d 
v.  Wilmington  Steamboat  Co.,  16  Del. 
193.  40  A  9D5;  Carpenter  v.  Balti- 
more, etc..  R.  Co.,  11  Del.  16,  64  A 
252;  Culbreth  v.  Philadelphia,  etc.,  R. 
Co..  8  Del.  392;  PennewiU  v.  Cullen, 
6  Del.  238.. 

D.  C. — Gleeson  v.  Virginia  Midland 
R.  Co..  16  D.  C.  356  [rev  on  other 

f rounds  140  U.  S.  435,   11  SCt  859, 
5  L.  ed.  458]  (recognizing  the  rule). 
Fla. — Clyde  SS.  Co.  v.  Burrows,  36 
Fla.  121,  18  S  349. 

Ga. — Louisville,  etc.,  R.  Co.  v.  Mc- 
Han,  144  Oa.  683,  87  SB  889;  Atlan- 
tic, etc.,  R.  Co.  V.  Jacob's  Pharmacy 
Co.,  13S  Ga.  113,  68  SE  1039;  Louis- 
ville, etc.,  R.  Co.  V.  Warfleld,  129  Ga. 
473.  59  SE  234:  Central  of  Georgia 
R.  Co.  V.  Llppman,  110  Qa.  665,  36 
SE  202,  50  LRA  673;  Cooper  v. 
Raleigh,  etc.,  R.  Co.,  110  Ga.  659,  36 
SE  240;  Cooper  v.  Berry,  21  Ga.  526. 
68  AmD  468;  Central  R..  etc.,  Co.  v. 
Hlnes,  19  Ga.  203;  Fish  v.  Chapman. 
2  Ga.  349,  4G  AmD  393;  Neal  v. 
Deans,  14  Ga.  A.  100,  80  SE  293; 
Ohlen  v.  Atlanta,  etc.,  R.  Co.,  2  Ga. 
A.  323,  58  SE  611. 

TIawati. — Laupahoehoe  Sunr  Co.  v. 
winder  S.  S.  Co.,  11  Hawaii  261;  Aae- 
ffut  V.  King.  2  Hawaii  733. 

111. — Chicago,  etc.,  R.  Co.  v.  Saw- 
yer, 69  111.  285.  18  AmH  613:  IT.  S. 
Sxpress  Co.  v.  Ilutchlns,  67  111.  848: 
ChfcaKO,  etc.,  R.  Co.  v.  Shea.  66  III. 
471;  OiIcafTO,  etc..  R.  Co.  v.  Peo..  66 
III.  SC5.  8  AmR  690;  Illtnolii  Cent.  R. 
Co.  V.  Frankenberg,  54  III.  88,  5  AmR 
92;  Illinois  Cent.  R.  Co.  v.  MrPlellan. 
E4  III.  S8.  S  AmR  83:  Western 
Transp.  Co.  v.  Newhall,  24  111.  466, 
76  AmD  780;  Wahash  R.  Cn.  v.  .Tohn- 
son,  114  111.  A.  646;  Michigan  Cant. 
K.  Co.  V.  Chicago,  eta,  R.  Co.,  1  III. 
A.  899. 

Ind. — Adams  Express  Co.  v.  Dar- 
nell. 81  Ind.  20.  99  AmD  682;  Ban- 
semer  v.  Toledo,  etc.,  R.  Co.,  25  Ind. 
434,  87  AmD  367;  Louisville,  etc..  R. 
Co.  v.  Nicoholal.  4  Ind.  A.  119.  30  NE 
424.  51  AmSR  206. 

Iowa. — J.  II.  Coivnie  Glove  Co.  v. 
Merchants'  Dispatch  Transp,  Co..  130 
Iowa  327.  ins  NW  749.  Il4  AmSR 
119,  4  LRANR  lORO;  Hart  v.  ChfcaKO. 
etc..  R.  Co.,  63  Iowa  485.  29  NW  597. 

Kan. — Rod|ifers  v.  Missouri  Pac.  R. 
Co.,  75  Kan.  222,  88  P  886,  121  AmSR 
M6.  10  LRANS  658.  12  AnnCas  441 


(recogniKing  the  rule);  St.  ZjouIs. 
etc.,  R.  Ca  v.  Sherlock,  G9  Kan.  23, 

61  P  899. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Southern  Seating,  etc.,  Co..  167  Ky. 
772,  164  SW  90;  Farley  v.  Lavary, 
107  Ky.  523.  64  SW  840.  21  Kyt, 
1252,  47  LRA  383;  Cincinnati,  etc.. 
R.  Co.  v.  Webb,  103  Ky.  706,  46  SW 
11,  20  KyL  330;  Bland  v.  Adams 
Express  Co.,  1  Duv.  232.  85  AmU 
623;  Hall  v.  Rentro,  3  Meto.  61:  Rob- 
ertson V.  Kennedy,  2  Dana  430,  26 
AmD  468;  Fowler  v.  Gano,  6  Ky.  Op. 
319. 

Me. — Flllebrown  v.  Grand  Trunk  R. 
Co..  65  Me.  462.  92  AmD  606;  Sager  v. 
Portsmouth,  etc.,  H.  Co.,  31  Me.  228, 
60  AmD  659;  Parker  v.  Plagg,  26  Me. 
18L  46  Am^  101. 

Md. — Fergusson  v.  Brent,  12  Md.  9, 
71  AmD  682. 

Mass. — Swetland  v.  Boston,  etc.,  R. 
Co.,  102  Mass.  276;  Gage  v.  Tlrrell. 
9  Allen  299;  Claflln  v.  Boston,  etc., 
R,  Co..  7  Allen  341. 

Mich. — Fitch  v.  Newberry,  1  Dougl. 
1,  40  AmD  33. 

Minn. — Northwestern  Marble,  etc., 
Co.  v.  Williams.  128  Minn.  614.  151 
NW  419,  LRA1915D  1077;  Chrlsten- 
Mon  V.  American  Bxpresa  Co.,  15 
Minn.  270.  2  AmR  122. 

Miss. — Mobile,  etc..  R.  Co.  v. 
Weiner,  49  Miss.  725:  Bennett  V. 
Byram,  38  Mi.ss.  17,  75  AmD  90; 
Powell  v.  Mills.  30  MISB.  231.  64 
AmD  168;  Southern  Express  Co.  v. 
Moon.  29  MlKs.  822;  Whitesides  v. 
Thurlkill.  20  Miss.  599.  51  Ami)  128; 
Neal  V.  Saunderson,  10  Miss.  572,  41 
AmD  609;  Gllmore  v.  Carman.  9  Miss. 
279,  40  AmD  96. 

Mo. — Davla  v.  Wabash,  etc.,  R.  Co., 
89  Mo.  340.  1  SW  327;  Wolf  v.  Amer- 
ican Express  Co..  43  Mo.  421,  97 
AmD  406;  DagRett  v.  Shaw,  3  Mo. 
264,  26  AmD  439;  Humphreys  v.  St. 
Louis,  etc..  R.  Co..  191  Mo.  A.  710, 
178  SW  233;  Cunningham  v.  Wabash 
R.  Co.,  167  Mo.  A.  273.  149  SW  1151; 
Henry  Bromschwlg  Tailors'  Trim- 
ming Co.  v.  Missouri,  etc.,  R.  Co., 
165  Mo.  A.  350,  147  SW  176;  Merrltt 
Creamery  Co.  v.  Atchison,  etc.,  R. 
Co..  128  Mo.  A.  420,  107  SW  462. 

Mont. — Wahle  v.  Great  Northern 
R.  Co.,  41  Mont.  326.  109  P  713. 

Nebr. — Sunderland  Co,  v.  Chicago, 
etc..  R.  Co..  89  Nebr.  660.  131  NW 
1047;  Wabash  R.  Co.  v.  Sharpe.  76 
Nebr.  424,  107  NW  768,  124  AmSR 
823 

N.  H- — ^MoSca  T.  BoBton,  etc.,  R. 
Co..  24  N.  H.  71.  56  AmD  222;  Moses 
V.  Norrla.  4  N.  H.  804. 

N.  J. — Du  dl  ey  v.  Caw  den,  etc. . 
Perry  Co.,  45  N.  J.  L.  368.  46  AmR 
781;  New  Brunswick  Steamboat,  etc., 
Transp.  Co.  v.  Tiers.  24  N.  J.  L.  697, 
64  AmD  394:  Mershon  v.  Hobensack, 
22  N.  J.  L.  872  [ail  ZS  N.  J.  L.  680]. 

N.  M. — Sellgman  v.  Armljo,  1  N. 
M.  469. 

N.  T. — Jackson  Architectural  Iron 
Works  v.  Hurlbut,  168  N.  Y.  34,  62 
NB  665.  70  AmSR  432;  McKlnney  v. 
Jewett.  90  N.  Y.  267;  Read  v.  Spauld- 
ing,  30  N.  Y.  630,  86  AmD  426; 
Michaels  v.  New  York  Cent.  R.  Co., 
SO  N.  Y.  564.  86  AmD  415:  Merritt 
V.  Barle,  29  N.  Y.  115,  86  AmD  292; 
Howe  v.  Oswego,  etc.,  R.  Co.,  66 
Barb.  121 ;  Gardiner  v.  New  York 
Cent.,  etc..  R.  Co..  139  App.  Dlv.  17. 
123  NYS  865  [art  201  N.  Y.  387,  94 
NB  876,  34  LF.ANS  826,  AnnCaBl912B 
281];  H*yman  T.  Stryker,  116  NYS 
638;  Jacoby  v.  Piatt.  94  NYS  436; 
Helneman  v.  Grand  Trunk  R.  Co..  31 
HowPr  430,  Sheld.  95;  Alexander  v. 
Greene,  7  Hill  633;  De  Mott  v.  Lara- 
way,  14  Wend.  22S.  28  AmD  623: 
Parsons  V.  Hardy,  14  Wend.  216.  28 
AmD  521 ;  Elliott  v.  Rossell,  10 
Johns.  1,  6  AmD  306;  Colt  v.  Mc- 
Mechen,  6  Johns.  160,  E  AmD  200. 

N.  C. — Boner  v.  Merchant's  Steam- 
boat Co.,  46  N.  C.  211;  Harrell  v. 
Owens.  18  N.  C.  273. 

N,  D. — Duncan  v.  Great  Northern 


that  he  is  liable  for  all  loss  or  deatmction  of  or 
injury  to  such  goods"  not  occasioned  by  the  act 

R.  Co..  17  N.  D.  GIO,  118  NW  826,  19 
LRANS  962. 


Oh.— Welsh  V.  Pittsburg,  etc.,  R. 
Co.,  10  Oh.  St.  65,  76  AmD  490:  The 
Montgomery  v.  Kent.  20  Oh.  54. 

Okl.— St.  Loula,  etc.,  R.  Co.  v. 
Walker.  87  Okl.  784.  133  P  186  (recog- 
nizing the  rule). 

Or. — Lacey  v.  Oregon  R.,  etc.  Co.. 
63  Or.  696,  128  P  999;  Wells  v.  Great 
Northern  R.  Co.,  69  Or.  166,  169,  114 
P  93.  116  P  1070,  84  LRANS  818,  82S 
[cit  Cycl. 

Pa. — Wlllock  V.  Pennsylvania  R. 
Co.,  166  Pa.  184,  80  A  I»48,  46  AmSR 
674,  27  LRA  228;  Leonard  v.  Hen- 
drlckson,  18  Pa.  40,  56  AmD  687; 
Menner  v.  Delaware,  etc..  Canal  Co., 
7  Pa.  Super.  136;  Simpson  v.  Hand, 
6  Whart.  311,  36  AmD  231;  Gordon  v. 
Little.  8  Serg.  &  R.  633,  11  AmD  632: 
Edelsohn  v.  U.  9.  Express  Co.,  4 
Lack.  Jur.  61. 

S.  C. — Porcher  v.  North  Eastern  R, 
Co.,  48  S.  C.  L.  181;  Smyrl  v.  NloJon. 
18  S.  C.  L.  421,  23  AmD  146;  Ewart 
v.  Street,  18  S.  C.  L.  157,  23  AmD 
131;  Campbell  v.  Morse,  16  S.  C.  L. 
468;  Harrington  v.  Lyles.  11  S.  C.  L. 
SB;  M'Clures  v.  Hammond,  1  S.  C.  L. 
99.  1  AmD  698. 

Tenn. — Nashville,  etc.,  R.  Co.  v. 
Stone.  112  Tenn.  348,  79  SW  1031.  105 
AmSR  955;  Adams  Express  Co.  v. 
Jackson,  S2  Tenn.  326,  21  SW  666; 
Watson  V,  Memphis,  etc.,  R.  Co.,  9 
Helsk.  256;  Nashville,  etc.,  R.  Co.  v. 
David,  6  Heisk.  261,  19  Anr.R  694; 
Lewis  V.  Ludwlck,  6  Coldw.  368,  98 
AmD  454;  Turney  v.  Wtlaon,  7  Yers. 
340.  27  AmD  515;  Craig  v.  Childress, 
Peck  270,  14  AmD  761. 

Tex. — Arnold  v,  Jones,  26  Tex.  336, 
82  AmD  617;  Philleo  v.  Sanford,  17 
Tex.  227.  67  AmD  654;  Chevalller  V. 
Straham,  2  Tex.  115.  47  AmD  639; 
Head  v.  Pacific  Express  Co.,  60  Tex. 
Civ.  A.  169,  126  SW  682;  Abbott  Gin 
Co.  v.  Missouri,  etc.,  R.  Co..  67  Tex. 
Civ.  A.  263.  122  SW  294;  Texas  Cent. 
R.  Co.  V.  Hunter,  47  Tex.  Civ.  A.  190, 
104  SW  1075;  Pentlman  v.  Atchison, 
etc.,  li.  Co.,  44  Tex.  Civ.  A.  465,  98 
SW  939;  International,  etc..  R.  Co. 
V.  Bergman,  (Civ.  A.)  64  SW  999; 
Texas,  etc.,  R.  Co.  v.  Horse,  1  Tex. 
A.  Clv.  Cas.  I  411. 

Utah. — Houtx  V.  Union  Pac.  R.  Co.. 
33  Utah  175,  93  P  439,  17  LRANS  628. 

Vt. — Blumenthal  v.  Branerd,  38  Vt. 
402.  91  AmD  349;  Day  v.  Ridley.  16 
Vt.  48,  42  AmD  489. 

Va. — Chesapeake,  etc.,  R.  Co.  v. 
Beasley.  104  Va.  788,  62  SE  566,  t 
LRANS  183;  Herring  v.  Chesapeake, 
etc..  R.  Co..  101  Va.  778,  45  SB  322; 
Parish  V.  Relgle,  11  Gratt.  (52  Va.) 
697,  62  AmD  666;  Friend  v.  Woods. 
0  Gratt.  (47  Va.)  189.  52  AmD  119; 
Murphy  v.  SUton,  3  Munf.  (17  Va.) 
239 

Wash. — Revllla  Fish  Products  Co. 
V.  American-Hawaiian  88.  Co.,  77 
Wash.  49,  137  P  337  <re<»>gnlBlng  the 
rule). 

W.  Va. — Hutchinson  v.  V.  8.  Ex- 
press Co.,  63  W.  Va.  128.  131,  69  SE 
949,  14  LRANS  393  [cit  Cyci;  Mc- 
Graw  V.  Baltimore,  etc..  R.  Co..  18  W. 
Va.  861,  41  AmR  696:  Baltlicore.  etc.. 
R.  Co.  v.  MorehCrad,  6  W.  Va.  298. 

Wis.— -Strohn  v.  Detroit,  etc..  R. 
Co.,  23  WIS.  126.  99  AmD  114;  Klau- 
ber  V.  American  Xlxpress  Co..  Zl  Wis. 
21,  91  AmD  462;  Wood  v.  Crocker,  18 
WIS,  245,  86  AmD  778;  Uarshalf  v. 
American  Express  Co.,  7  Wis.  1,  73 
AmD  381. 

Wyo. — Oregon  Short  Line  R.  Co.  v. 
BIyth,  19  Wyo.  410.  118  V  649,  119  P 
875.  AnnCasl913E  288. 

Eng.— Hill  V.  Soott.  [1896]  2  Q.  B. 
371  [app  dism  [1896]  2  Q.  B.  7131; 
Rfley  V.  Home,  S  BIng.  217,  16  ECL 
549,  130  Reprint  1044;  Nugent  v. 
Smith.  1  C.  P.  D.  423:  Trent,  etc.. 
Nav.  Co.  V.  Wood.  4  Dougl.  287,  26 
ECL  479.  99  Reprint  884.  1  T.  R.  28 
note.  99  Reprint  953;  Oakley  v.  Ports- 
mouth, etc.,  Steam  Packet  Co..  11 
Exch.  618,  156  Reprint  977;  Coggs  v. 
Bernard,  2  Ld.  Raym.  909.  92  Reprint 
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of  God"  or  of  the  public  enemy,**  Tliis  exceptional 
liability,  in  addition  to  that  of  an  ordinary  bailee 
for  hire,  is  imposed  by  public  policy.*^  Therefore, 
where  the  loss  is  not  due  to  the  excepted  causes, 
proof  of  negligence  is  immaterial,^"  and  the  carrier 
cannot  escape  liability  by  proving  reasonable  care 
and  diligence."  In  the  English  cases,  by  which  the 
rule  of  exceptional  liability  was  first  established, 
it  was  said  that  the  carrier  was  an  insurer  of  the 
goods  as  against  all  loss  or  injury  not  resulting 


from  the  excepted  causes,"  and  in  a  large  number  of 
the  cases  in  the  United  States  the  term  "insurer"  is 
used;™  but  nothing  more  is  meant  by  this  expres- 
sion than  that  the  carrier  is  absolutely  liable,  with 
only  the  exceptions  recognized  in  the  rule  as  above 
stated.""  The  general  rule  as  to  the  carrier's  lia- 
bility is  illustrated  by  cases  holding  the  carrier 
liable  for  loss  of  goods  by  fire,"  water,**  robbery,*" 
or  other  accidental  cause,**  or  by  n^ligSnce  or 


107:  Forward  v.  Plttarfl.  1  T.  R,  27, 
S9  Reprint  953.  1  ERC  216. 

Can. — Culver  v.  Lester,  57  CanLJ 
421.  21  CanLTOccNotes  296. 

Ont. — L.aniont  v.  Canadian  Trans- 
fer Co.,  19  Out.  L.  291,  11  OntWR 
953,  12  OntWR  882,  13  OntWR  1181. 

Que. — Oulmet  v.  Canadian  Exo. 
Co.,  32  L.  C,  Jur.  319. 

"As  is  well  expressed  in  the  dla- 
sentintr  opinion  of  Mr,  Justice  Nott, 
tn  Cook  V.  Oourdin,  11  S.  C.  I*  19: 
'No  force  however  great,  no  accident 
however  Inevitable,  no  fraud  how- 
ever beyond  hla  control,  will  excuse 
him.'  He  is  liable  not  only  for  losses 
occasioned  by  secret  theft  or  em- 
bezzlement, but  for  those  Inflicted  by 
hlKhway  robbery,  by  the  spoliation 
ana  outrages  of  mobs,  rioters  and 
Insurgents.  The  most  resistless  and 
destructive  conflagration.  If  occa- 
sioned by  human  agency,  without  any 
negligence  whatever  on  the  part  of 
the  carrier,  will  furnish  no  valid 
ground  of  exemption."  Chevalller  v. 
itraham.  2  Tex.  115,  123.  47  AmD  639. 

[a]  Xd  I<wl«1an>  the  rule  is  the 
same.  Lehman  v.  Mornrn's  Louisi- 
ana, etc.,  R..  etc.,  Co.,  IIS  La.  1,  38  S 
873.  112  AmSR  259,  70  LRA  562.  6 
AnnCas  818  and  note;  Berje  v.  Texas, 
etc..  R.  Co.,  S7  La.  Ann.  4$8;  Cran- 
well  v.  The  Fanny  Fosdick.  15  La. 
Ann.  438,  77  AmD  190;  Van  Hern  v. 
Taylor,  7  Rob.  201,  41  AmD  279.  See 
infra  1  186. 

UaUlllT  of  oarrfsr  hw  mtar  f ev 
loM  or  iaSnrr  aee  Shipping  [36  Cyc 
XSS]. 

[b]  UabUlty  of  owrlsn  of  pas- 
augers  oompamA^^The  liability  of 
both  classes  of  carriers  arises  from 
negligence,  which  Is  a  failure  to  be- 
stow the  care  and  skill  which  the 
situation  of  the  parties  and  the  sub- 
ject matter  require.  The  negligence 
which  will  render  them  respectively 
liable  may  possibly  differ  in  degree 
but  is  Identical  in  kind.  Trenton 
Pass.  R.  Co.  V.  Guarantors  Liability 
Indemn.  Co.,  60  N.  J.  L.  246,  87  A 
609.  44  LRA  213. 

83.  See  infra  I  132. 

84.  See  Infra  |  133. 

85.  Gardiner  v.  New  York  Cent,, 
etc.,  R.  Co.,  139  App.  Div.  17,  123 
NTS  865  taff  201  N.  T.  387.  94  NE 
878,  34  LRANS  826.  AnnCasl912B 
281];  Greenwald  v.  Weir.  130  App. 
DIv.  698.  116  NTS  311  [aft  199  N.  T. 
170,  99  NE  218.  35  LRANS  971].  And 
see  Infra  {  113. 

86.  U.  S, — Adams  Express  Co.  v. 
Cronlngar.  226  U.  S.  491,  33  SCt  148. 
57  L.  ed,  314,  44  LRANS  257. 

Ind. — Cleveland,  etc..  R.  Co.  v. 
Schaefer,  47  Ind.  A,  371.  90  NE  502. 

Ky. — Bassett  v.  Aberdeen  Coal, 
etc.  Co.,  120  Ky.  728,  88  SW  318. 

Or, — Lacey  v.  Oregon  R.,  etc.,  Co., 
63  Or.  596.  128  P  999. 

S.  C. — ^Poreher  v.  Northeastern  R. 
Co.,  48  S.  C.  L.  181;  McCall  v.  Brock, 

36  S.  C.  L.  119. 

Tex. — Ft,  Worth,  etc..  R.  Co.  v. 
Jordan.  (Civ.  A.)  16B  SW  676,  677 
[cit  Cyc]. 

87.  U.  S, — Bearse  v.  Ropes,  2  P. 
Cas.  No.  1,192,  1  Sprague  331. 

Cal. — Agnew  v.  Steamer  Contra 
Costa,  27  Cal.  425,  87  AmD  87. 

N.  J. — Mershon  v.  Hobensack.  22 
N.  J.  L.  372  [aff  23  N.  J.  L.  680]. 

Tex. — Bibb  V.  Missouri,  etc.,  R.  Co., 

37  Tex.  Civ.  A.  608.  84  SW  663. 

Va, — Friend  v.  Woods.  6  Gratt.  (47 
7a.)  189.  52  AmD  119, 

88.  Rlley  v.  Home,  B  Blng.  217, 
IS  BCL  549,  130  Reprint  1044;  Crouch 
r.  London,  etc.,  R.  Co.,  14  C  B.  2GB, 


78  BCL  265,  139  Reprint  106;  Harris 
V.  Packwood.  3  Taunt.  264,  272,  128 
Reprint  lOB  (where,  however.  It  was 
said  by  Lawrence,  J.,  that  the  word 
"insurance,"  used  In  this  connection, 
"Is  a  very  foolish  word"). 

89.  U.  S. — Tork  Mfg.  Co.  v.  Illi- 
nois Cent.  R.  Co.,  3  Wall.  107,  18  L. 
ed.  170;  Inman  v.  Seaboard  Air  Line 
R.  Co.,  159  Fed.  960. 

Ala. — Louisville,  etc.,  R.  Co.  v. 
Brewer.  183  Ala.  172.  62  S  698;  Bar- 
ron v.  Mobile,  etc.,  R.  Co.,  2  Ala.  A. 
555,  E6  S  862. 

Ark. — St.  Louis,  etc.,  R.  Co,  v.  Hud- 
gins  Produce  Co.,  118  Ark.  3»8,  177 
SW  400;  Jonesboro.  etc.,  B.  Co.  v. 
Dunavant,  117  Atk.  451,  174  SW  1187. 

Cal. — Hooper  v.  Wells,  27  Cal.  11, 
85  AmD  211. 

Fla. — Gulf  Coast  Transp.  Co.  v. 
Howell,  70  S  567;  Clyde  SS.  Co.  v. 
Burrows,  36  Fla.  121.  18  S  349. 

111.— Pittsburg,  etc.,  R.  Co.  V.  Chi- 
cago, 242  III.  178,  89  NE  1022,  134 
AmSR  316,  44  LRANS  358;  Fisher  v. 
Cllsbee,  12  111.  344;  Illinois  Match  Co. 

Chicago,  etc.,  R.  Co.,  168  111.  A.  668 

Srev  on  other  grounds  260  111.  396, 
5  NE  492];  Mahaffey  t.  Wisconsin 
Cent.  R.  Co..  147  111.-  A.  48;  Coming 
v.  Peoria,  etc.,  R.  Co.,  144  III.  A.  407. 

Ind. — Cleveland,  etc.,  R.  Co.  v. 
Henry,  170  Ind.  94.  83  NB  710  [rev 
(A.)  80  NE  636];  Nairtivllle,  etc.,  R. 
Co.  V,  Johnson,  (A.)  109  NB  912; 
Toledo,  etc.,  R.  Co.  V.  Tapp,  S  Ind.  A. 
304,  33  NE  462. 

Iowa. — Swiney  v.  American  Ex- 
press Co.,  115  NW  212. 

Ky. — Chesapeake,  etc.,  R.  Co.  v. 
Hall,  136  Ky.  879,  124  SW  372.  Ann 
Caal912A  3G4;.  Loulavllle,  etc.,  R.  Co. 
v.  Pedigo,  129  Ky.  661,  113  SW  116; 
Cleveland,  etc.,  R.  Co.  v.  Louisville 
Tin,  etc.,  Co..  Ill  SW  358,  33  KyL 
924.  17  LRANS  1034. 

Me. — Fowler  v.  Western  Union  Tel. 
Co.,  80  Me.  381,  15  A  29,  6  AmSR  211. 

Md. — Merchants'  etc.,  Transp.  Co. 
v.  Elchberg,  109  Md.  211.  71  A  993, 
130  AmSR^24. 

Minn. — Presley  Fruit  Co.  v.  St. 
Louis,  etc..  R.  Co.,  180  Minn.  121,  163 
HW  115. 

Miss. — Powell  V.  Mills.  37  Miss. 
691:  Whltesldes  v.  Thurlltlll,  20  Miss. 
699.  51  AmD  128.  ^ 

Mo. — Holtzclaw  v.  Duff,  27  Mo,  392; 
Collier  v,  Valentine,  11  Mo.  299,  49 
AmD  81;  Danclnger  v.  Chicago,  etc., 
R.  Co..  (A.)  182  SW  120;  Pehrenbach 
Wine,  etc..  Co.  v.  Atchison,  etc.,  R. 
Co.,  182  Mo.  A.  1,  9.  167  SW  631  [clt 
Cyc];  Creel  v.  Missouri  Pac.  R.  Co., 
137  Mo.  A.  27,  119  SW  30;  Canaday  v. 
St.  Louis  United  R.  Co..  134  Mo.  A. 
282,  114  SW  88;  Merrltt  Creamery  Co. 
V.  AtchlBon.  etc.,  R.  Co.,  128  Mo.  A. 
420.  107  SW  462;  Costigan  v.  Michael 
Transp.  Co..  33  Mo.  A.  269. 

Nebr. — Suiter  v.  Chicago,  etc.,  R. 
Co.,  84  Nebr.  2u6,  121  NW  113. 

N.  H.— Rlxford  v.  Smith.  52  N.  H. 
36S,  13  AmR  42;  Blkins  v.  Boston, 
etc.,  R.  Co.,  23  N.  H.  27B. 

N.  Y. — Alexander  v.  Greene,  7  Hill 
533. 

N.  C, — Perry  v.  Seaboard  Air  Line 
R.  Co..  171  N.  C.  158.  88  SE  166;  Mc- 
Connell  v.  New  Tork  Cent.,  etc.,  R. 
Co.,  163  N.  C.  504,  79  SB  974. 

Oh. — Welsh  V.  Pittsburg,  etc.,  R, 
Co..  10  Oh.  St.  65.  76  AmD  490. 

Pa. — Trace  v.  Pennsylvania  R.  Co., 
26  Pa.  Super.  466. 

S.  C— Poroher  v.  Northeastern  R. 
Co..  46  8.  C.  L.  181. 

Tex. — Williamson  v.  Texas,  etc.,  R. 
Co.,  (Civ.  A.)  188  SW  807;  Gulf,  etc., 
R.  Co.  V.  Roberts,  (Civ.  A.)86  SW  479. 


Va. — Chesapeake,  etc,  R.  Co.  v. 
Beasley.  104  Va.  788,  62  SE  566,  3 
LRANiS  183;  Norfolk,  etc.,  R.  Co.  v. 
Tanner,  100  Va.  379.  41  SE  721. 

W,  Va. — Hutchinson  v.  U.  S.  Ex- 
press Co..  63  W.  Va.  128,  59  SE  949, 
14  LRANS  393. 

Wis. — John  Schroeder  Lumber  Co. 
V.  Chicago,  etc.,  R.  Co.,  135  Wis.  576, 
116  NW  179,  128  AmSR  1039. 

90.  Hall  V.  Nashville,  etc.,  R.  Co., 
13  Wall.  367.  372,  20  L.  ed.  694  (where 
the  court  said:  "A  carrier  la  not  an 
insurer,  though  often  loosely  so 
called.  The  extent  of  his  responsi- 
bility may  be  equal  to  that  of  an 
insurer,  and  even  greater,  but  its 
nature  Is  not  the  same").  See  also 
cases  supra  note  82. 

91.  U.  S. — New  Jersey  Steam  Nav. 
Co.  V.  Merchants*  Bank,  6  How.  344, 
12  L.  ed.  465. 

Conn. — Hale  v.  New  Jersey  Steam 
Nav.  Co.,  15  Conn.  639,  39  AmD  398. 
III. — Porter  v.  Chicago,  etc,  R.  Co., 

20  111.  407,  71  AmD  286. 

Ky.— Farley  v.  Lavary,  64  SW  840, 

21  KyL  1262,  47  LRA  S8&. 

Me.— Parker  v.  Flagg,  26  Me.  ISl. 
46  AmD  101. 

Mo. — ^McFadden  v.  Missouri  Pac 
R.  Co..  92  Mo.  343,  4  SW  689,  1  Am 
SR  721;  Collier  v.  Idingan,  eto..  Stor- 
age, etc.,  Co.,  147  Mo.  A.  TOO,  127  SW 
486. 

N.  T.— Miller  v.  Steam  Nav.  Co., 
10  N.  Y.  431,  Seld.  64. 

N.  C. — Berry  v.  Southern  R.  Co., 
122  N.  C.  1002,  30  SE  14. 

Oh. — Minnesota  Min.  Co.  v.  Chap- 
man, 2  Oh.  Dec.  (Reprint)  207,  2 
WestLMonth  76. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Roberts, 
(Civ.  A.)  85  SW  479. 

Wyo. — Oregon  Short  Line  R.  Co.  v. 
BlyUi,  19  Wyo.  410,  118  P  649,  119 
F  876,  AnnCaBl913E  288. 

[a]  ThnS)  where  a  contract  of 
carriage  contained  no  limitation  of 
the  carrier's  common-law  liability, 
the  fact  that  the  carrier  used  care 
to  equip  the  engine  handling  the  car 
In  which  the  goods  were  shipped  with 
the  best  spark  arrester,  and  that 
such  engine  was  operated  by  a  skill- 
ful engineer  did  not  exempt  the  car- 
rier from  liability  for  destruction  of 
the  goods  by  Are  communicated  by  a 
spark  from  the  engine.  Gulf,  etc., 
R.  Co.  v.  Roberts,  (Tex,  Civ.  A.)  85 
SW  479. 

98.  The  Zenobia,  80  F.  C^as.  No. 
18.209.  Abb.  Adm.  80;  Fish  v.  Chap- 
man, 2  Ga.  349,  46  AmD  393;  Camp- 
bell V.  Morse,  16  S.  C.  L.  408;  Phllleo 
V.  Sanford,  17  Tex.  227.  67  AmD  6&4. 

93.  Alexander  v.  Greene,  7  Hill 
{N.  Y.)  633;  Oregon  Short  Line  R. 
Co.  v.  Blyth.  19  Wyo.  410,  118  P  649, 
119  P  875,  AnnCasl913E  288. 

[a]  BarlT  doctrine  as  to  llahUltr 
In  ease  of  robbery. — In  the  time  of 
Henry  VIII,  a  common  carrier  was 
chargeable  in  case  of  lowe  by  rob- 
bery only  when  he  had  traveled  by 
ways  dangerous  because  infested  by 
robbers,  or  had  driven  by  night  or 
at  any  inconvenient  hour.  This  rule, 
as  relates  to  the  conveyance  of 
goods,  was  changed  from  motives  of 
policy  as  commerce  advanced.  The 
law  applicable  to  common  carriers 
ts  one  of  great  rigor.  Although  to 
the  extent  to  which  It  has  been  car- 
ried, and  in  the  cases  to  which  it  has 
been  applied,  we  admit  its  necessity 
and  its  policy,  we  do  not  think  ft 
ought  to  be  carried  further,  or  ap- 
plied to  new  rases.  Boyce  v.  Ander- 
son. 2  Pet.  fU.  S.)  160.  7  L.  ed.  879. 

84.    Brousseau  vr-Shlp  Hudson,  11 
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wrong  of  the  carrier's  servants  or  third  persona."" 
However,  in  the  fuller  development  of  the  rule  of 
carrier's  liability  it  has  been  held  that  he  is  not 
liable  for  loss  or  damage  due  to  the  intrinsic  quali- 
ties of  the  goods  carried,"  or  the  act  or  fault  of 
the  dipper  p  and  th^efore  the  rule  mi^t  now 
be  more  fully  stated  as  being  that  the  common  car- 
rier is  liable  for  all  loss  or  injury  not  due  to  the 
act  of  God  or  the  publto  enemy,  the  inherent  nature 
or  qualities  of  the  goods,  or  the  act  or  fault  of 
the  owner  or  diipper,""  it  being  understood  that  as 
to  all  of  these  «reepted  eases  the  carrier  may  be 
liable  by  reason  of  his  own  negligence  or  that  of 
his  agents,  servants,  or  employees." 

Onnmoii-Uw  liabUl^  alwsTB  presomed.  In  the 
absence  of  proof  to  the  contnry,  the  liability  of  a 
carrier  is  idways  presumed  to  be  its  common-law 
liability,  and  any  party  attempting  to  show  a 
greatCT  or  a  less  liahility  must  assume  the  burden 
of  proving  the  contract  by  which  the  common-law 
liability  was  affected*/  nor  is  this  rule  affected  by 
the  fact  thnt  it  is  ^own  that  the  carrier  was 
accustomed  always  to  give  to  shippers  a  receipt 
limiting  its  common-law  liabili^.' 

H  130]  B.  Reasons  on  Wbicb  Bole  Is  Based. 
While  there  must  be  a  contractual  relation  of  some 
kind  in  order  to  give  rise  to  the  legal  obligation  to 
carry  safely,'  which  may  arise  by  implication  from 
the  acceptance  for  carriage*  or  from  the  mere  fact 
that  the  carrier  has  undertaken  to  carry,"  the  lia- 
bility of  a  common  carrier  does  not  rest  wholly  on 
contract  between  it  and  the  shipper,  but  is  a  lia- 


bility imposed  by  law,  and  exists  independently  of 
any  special  contract,  having  its  foun^tion  in  the 
policy  of  the  law  aritdng-out  of  the  hardship  which 
would  result  to  shippers  from  the  adoption  of  any 
other  rule.*  The  common-law  rule  is  based  on  a 
number  of  considerations  which  may  be  enumerated 
as  follows:  The  public  character  of  the  carrier's 
duties;^  the  inequality  in  the  footing  of  the  carrier 
and  the  sbi^^Mnr;'  tiie  absolute  poaeesedon  and  con- 
trol of  tbe  pn^>erty  by  the  carrier  while  in  course 
of  ghipm^t,  and  the  entire  separation  of  the  ship- 
per from  his  property  -while  in  course  of  transpor- 
'  tation  and  his  lack  of  opportunity  to  protect  it  by 
any  efforts  of  his  own  f  the  opportunity  of  the  car- 
rier far  embezslement  and  for  fraudulent  collusion 
Tith  oUiers;"*  and  the  ordinarily  exclusive  posses- 
sion by  the  carrier  of  the  pneans  of  evidence,  and 
the  difficulty,  if  not  impossibility,  of  proving  the 
fraud  or  negligence  by  which  the  goods  were  lost.^^ 
It  has  been  said  that  the  rule  wozvs  no  roal  hard- 
ship on  the  Cforier,  that  "the  price  of  transporta- 
tion will  include  a  reasonable  premium  tor  this 
kind  of  insurance.  The  rule  beixig  uniform  and 
well  understood  .  .  .  the  rate  oi  compensation 
r^fulates  itself;  and  the  loss,  if  no  fault  can  be 
charged  anywhere,  will  be  cast,  on  principles  of 
true  public  policy,  upon  the  party  whose  diligence 
and  can  will  be  encouraged  and  stimulated  by  the 
risk.'*" 

131]  0.  To  What  Glasses  of  Carriers  Rule 
Applicable.  The  ^eral  rule  of  liability  hereto- 
fore stated  is  applicable  to  common  carriers  of  all 


La.  Ann.  427;  Oregon  Short  Line  R. 
Co.  V,  Blyth,  19  Wyo.  410,  118  P  649. 
119  F  87S.  AnnCasl913E  288. 

9S.  Cal.— Stockton  Lumber  Co.  v. 
Calffornia  Nav.,  etc..  Co.,  10  Cal.  A. 
197.  101  P  S41. 

Iowa. — Gilbert  v.  Chicago,  etc.,  R- 
Co.,  156  Iowa  440,  445,  136  NW  911 
[quot  Cyc]. 

Ky. — Chesapeake,  etc.,  R.  Co,  v. 
Hail,  136  Ky.  379,  124  SW  372.  Ann 
Casl912A  364   (larceny  by  servant). 

X.  J. — Mershon  v.  Hobensack,  22 
N.  J.  L.  373. 

N.  Y. — Fein  v.  Weir,  129  App.  Dlv. 
299,  114  NYS  426  [aff  199  N.  Y.  640 
mem,  92  NE  1084  mem]  (larceny  by 
nervant);  Howe  v.  OsweRo,  etc.,  K. 
Co.,  56  Barb.  121;  Schleffelln  v.  Har- 
vej^  6  Johns.  170.  5  AmD  206. 

Wyo. — Oregon  Short  Line  R.  Co.  v. 
Blyth.  19  Wyo.  410,  118  P  649,  119  P 
875,  AnnCasl913E  288. 

[a1  SmlMiileinent  by  exprcM 
agents— Where  money  transported  by 
express  la  embezzlea  by  an  agent  of 
the  express  company,  the  company 
Is  liable.  Southern  Express  Co.  v. 
Tupelo  Rank,  108  Ala.  617.  18  S  664; 
Jasper  Trust  Co.  v.  Kansas  City,  etc., 
R.  Co..  99  Ala.  416,  14  S  646,  42  Am 
SR  7S.  See  also  Tlmgertown  Bank  v. 
Adams  TQxpress  Co.,  46  Pa.  41S,  84 
AmD  499. 

Se.    Sice  infra       148-152.  154. 

97.  See  Infra  |i  136-147. 

98.  Conn. — ClarK  v.  Richards.  1 
Conn.  54. 

111. — Mahaffey  v.  Wisconsin  Cent. 
R.  Co.,  147  111.  A.  43. 

Iowa. — Swiney    v.    American  Ex- 

greas  Co.,  116  NW  212;  J.  H.  Cownle 
love  Co.  V.  Merchants'  Despatch 
Tranap.  Co.,  180  Iowa  827,  106  NW 
749,  114  AmSR  419,  4  LRANS  1060. 

Kan. — L.  A.  Watklns  Merchandise 
Co.  V.  Missouri,  eta,  R.  Co.,  82  Kan. 
808,  108  P  116. 

Ky. — Lewis  v.  T^oulsvllle,  etc.,  R. 
Co..  135  Ky.  361.  122  SW  184.  25  LRA 
NS  938.  21  AnnCas  -627. 

Mass. — Hastings  v.  Pepper,  11  Pick. 
41. 

W,  Va. — McGraw  v.  Baltimore, 
etc.,  R.  Co.,  18  W.  Va.  361,  41  AmR 
696. 

99.  Southern  R.  Co.  v.  Smith,  102 


SW  222,  31  KyL  243;  Oulf.  etc..  R. 
Co.  V.  Texas  Star  Flour  Mills,  (Tex. 
Civ.  A.)  143  SW  1179,  1182  [clt  Cyc]. 
See  also  Fentiman  v.  Atchison,  etc.. 
R.  Co..  44  Tex.  Civ,  A.  455.  98  SW 
939;  Gulf,  etc.,  R.  Co.  v.  Compton. 
(Tex.  Civ.  A.)  38  SW  220. 

1.  U.  S. — New  Jersey  Steam  Nav. 
Co.  V.  Merchants'  Bank,  S  How.  844, 
12  U  ed.  46S. 

Cal. — Jackson  v.  Sacramento  Val- 
ley R.  Co.,  2S  Cal.  268. 

Del. — Carpenter  v,  Baltimore,  etc., 
R.  Co.,  22  Del.  15,  64  A  252. 

Ga. — Savannah,  etc.,  R.  Co.  v.  Com- 
mercial Guano  Co.,  103  Ga.  690,  30 
SE  655. 

111. — Peoria,  etc.,  R.  Co.  v.  U.  S. 
Rolling  Stock  Co.,  136  111.  643.  27  NE 
59,  29  AmSR  348. 

N,  J. — Pennsylvania  R.  Co.  v.  New 
Jersey  R.,  etc..  Co..  27  N.  J.  L.  100. 

N.  T. — Park  v.  Preston,  108  N.  Y, 
484.  16  NE  706, 

Oh. — Pittsburgh,  etc.,  R,  Co.  v. 
Barrett.  36  Oh.  St  448;  Graham  T. 
Davis,  4  Oh.  St.  362,  62  AmD  286. 

a.  London,  etc..  F.  Ins.  Co.  v. 
Rome,  etc..  R.  Co.,  68  Hun  698,  23 
NYS  231  [aft  144  N.  T.  200.  S»  NE 
79.  43  AmSR  7521. 

3.  See  supra  Si  10-16. 

4.  See  supra  a  16. 
B.    See  subra  {  15. 

6.  Del. — Carpenter  v,  Baltimore, 
etc..  R.  Co.,  22  Del.  15.  64  A  252. 

Ga. — Johnson  v.  East  Tennessee, 
etc.,  R.  Co..  90  Oa.  810.  17  SB  121. 

N.  J. — Delaware,  etc.,  R,  Co,  v. 
Trautweln.  52  N.  J.  L.  169,  19  A  178, 
19  AmSR  442,  7  LRA  486. 

N.  Y,— Merritt  v.  Earle,  29  N.  T. 
116.  86  AirD  292;  Thurman  v.  Wells, 
18  Barb.  600. 

Tenn. — Bird  v.  Southern  R.  Co.,  99 
Tenn.  719.  42  SW  461.  63  AmSR  856. 

Tex. — Arnold  v.  Jones,  26  Tex,  335, 
82  AmD  617, 

Wis. — Wood  V.  Crocker,  18  Wis. 
345.  86  AmD  773. 

Rnff. — Riley  v.  Home,  6  Blng.  217, 
16  ECL  549,  130  Reprint  1044;  Coggs 
V.  Bernard,  2  Ld.  Raym.  909,  92  Re- 
print 107. 

7.  Murphy  V.  Wells,  99  Minn.  230, 
108  NW  1070;  Backhouse  v.  Sneed. 
6  N.  C.  178. 


S.  Illinois  Cent.  R.  Co.  v.  Prank- 
enberg,  64  111.  88,  6  AmR  92;  Murphy 
V.  Wells,  99  Minn.  230,  108  NW  1*70: 
Rlley  V.  Home,  6  Blng.  217,  16  ECI* 
649,  130  Reprint  1044. 

9.  IlL— Illinois  Cent  R.  Co.  v. 
Frankenberg,  64  111,  88.  5  AmR  92. 

Iowa. — Hart  v.  Chicagp.  etc.,  R. 
Co.,  69  Iowa  485,  29  NWB97, 

Mass. — Thomas  v.  Boston,  etc.,  R. 
Corp.,  10  Mete.  472.  43  AmD  444. 

N,  H.— Rlxford  V.  Smith,  62  N.  H. 

365,  13  AmR  42;  Moses  v.  Boston, 
etc,  R.  Co.,  24  N.  H,  71.  66  AmD  222. 

Va. — Virginia,  etc.,  R.  Co.  v.  Bay- 
ers, 26  Gratt  (67  Va.)  328. 

Eng. — Rlley  v.  Home.  6  Blng.  217, 
16  ECL  649,  130  Reprint  1044. 

10.  Iowa. — Hart  v.  Chicago,  etc, 
R.  Co..  69  Iowa  486,  29  NW  ?97. 

Mass. — Thomas  v,  Boston,  etc,  R. 
Corp,,  10  Mete.  472,  43  AmD  444. 

N.  H. — Moses  V.  Boston,  etc,  R. 
Co.,  24  N.  H.  71,  65  AmD  222, 

N.  Y. — HoUlater  v.  Nowlen,  19 
Wend.  234,  32  AmD  465. 

Va. — Virginia,  etc.,  R.  Co.  v.  Bay- 
ers, 26  Gratt  (67  Va.)  328. 

Eng.— Rlley  v.  Home,  5  Blng,  217, 
16  ECL  649,  130  Reprint  1044. 

11.  Illinois  Cent  R.  Co.  v.  Frank- 
enberg, 64  111.  88.  G  AmR  92;  Rlxford 
v.  Snilth,  62  N.  H.  866,  13  AmR  42; 
Moses  V.  Boston,  etc.,  R.  Co.,  24  N.  H. 
71,  65  AmD  222;  Virginia,  etc,  R. 
Co.  V.  Sayers,  26  Gratt  (67  Va.)  328: 
Rlley  V.  Horne.  6  Blng.  217,  218.  15 
ECL  649.  180  Reprint  1044  (whera 
it  was  said:  "If  they  [the  goods] 
should  be  lost  or  injured  by  the 
grossest  negligence  of  the  carrier  or 
his  servants,  or  stolen  by  thetx*.  or  by 
thieves  In  collusion  with  them,  the 
owner  would  be  unable  to  pro\-e 
either  of  tbeae  caaes  of  loss;  hia  wit- 
nesses must  be  the  carrier's  BervantB. 
and  they  knowing  that  they  could 
not  be  contradicted,  would  excuse 
their  masters  and  themselves"). 

IS.  Moses  v.  Boston,  etc..  R.  Co., 
24  N.  H.  71,  85,  65  AmD  222  [quot 
with  appr  Rixford  v.  Smith,  62  N.  H. 

366.  13  AmR  42].  And  see  Thomas 
V.  Boston,  etc.,  R.  Co.,  10  Mete. 
(Mass.)  472.  476.  43  AmD  444  (where 
tt  was  said:  "The  pay  of  carriers 
is  graduated  upon  such  liability"). 


For  latar  oasw,  Asrslopiimta  and  ohaaffM  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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[IOC.  J.]  Ill 


kinds  and  is  not  confined  to  any  particular  class 
of  common  curiers." 

[J  132]  D.  Excepted  Oanaes  Sxenptins  Oaitler^ 
1.  Enumeration  and  BKplamation  of  Oanses— a.  Act 
of  Qed.  Strict  as  are  the  rales  of  the  common  law 
in  imposing  on  a  carrier  liability  for  goods  lost  in 
transportation,  an  act  of  God  is  a  jnstiflcation  for 
failure  to  pexform  the  contract  of  carriage  and 
relieves  the  carrier  of  the  liability  for  the  loss  of, 


or  injury  to,  the  goods  concerned/*  unless  the 
carrier  has  been  guilty  of  n^ligence  which  brought 
the  property  in  contact  with  the  destructive  force 
of  the  actus  Dei  or  unnecessarily  exposed  it 
thereto.*'  "There  is  some  difficulty  in  framing  a 
concise,  comprehraiuTe,  and  accurate  definition  of 
the  tenn  'act  of  Ood'  as  that  term  is  used  and 
understood  vihai  applied  to  occurrences  causing 
damage  for  which  the  carrier  is  not  liable.*'"  The 


13.  U.  S. — The  MaKKie  Hammond 
V.  Morland.  9  Wall.  05.  19  L.  ed. 
772;  The  Niagara  v.  Cordes,  21  How. 
7,  16  L.  ed.  41;  Tompkins  v.  Tha 
Dutchess  of  Ulster,  2i  F.  Cas.  No. 
14.087a. 

Ala. — Jones  v.  Pitcher,  3  Stew.  & 
P.  136.  24  AraD  716. 

Conn. — Hale  t.  New  Jersey  Steam 
Nav.  Co.,  16  Conn.  639.  39  AmD  S»S; 
Richards  v.  Gilbert,  5  Dajr  416. 

Mo. — DaKgett  v.  Shaw,  t  Uo.  M4, 
2B  AmD  439. 

N.  Y.— Schleffelin  v.  Harvey,  6 
Johns.  170,  6  AmD  206. 

S.  C. — Harrlni^ton  v.  Lyles.  11  S. 
C.  Li.  88;  McClures  v.  Hanrmond,  1 
S.  C.  L.  99.  1  AmD  698. 

Tel. — Houston,  etc.,  Nav.  Co.  v. 
Dwyer,  29  Tex.  376. 

[a]  Xhna  the  uwnega  of  a  st—m- 
hoat  (1)  are  liable  for  loss  of  goods 
by  -robbery  (The  Steamboat  Belfast 
V.  Boon,  41  Ala.  60:  Boon  v.  Steam- 
boat Belfast,  40  Ala.  184,  88  AmD 
761),  (2)  or  theft  (Schleffelin  v.  Har- 
vey. 6  Johns.  (N.  T.)  170,  S  AmD 
206).  (3)  But  this  was  denied  in 
two  earlier  cases  In  this  country. 
Aymer  v.  Astor,  6  Cow,  (N.  T.)  266; 
Evelelgh  v.  Sylvester.  4  S.  C.  ITS. 

{b]  Cazxian  of  oMra<~Aa  h«r«to- 
fore  shown,  (1)  a  carrier  of  cars  of 
a  connecting  line  Is  a  common  car- 
rier of  such  cars  (see  supra  I  14), 
(2)  and  as  such  la  liable  for  any  In- 
jury to  the  cars  not  caused  by  the 
act  of  God  or  the  public  enemy 
(Peoria,  etc.,  R.  Co.  v.  U.  S.  Rolling 
Stock  Co..  136  111.  648,  27  NB  69,  29 
AmSR  348;  Vermont,  etc.,  R.  Co.  v. 
Pitchburg  R.  Co.,  14  Allen  (Mass.) 
462,  92  AmD  786).  (3)  Thus  a  rail- 
road company  which  has  accepted 
for  transportation  loaded  cars  from 
another  road  Is  liable  as  an  insurer 
for  their  destruction  enroute  by  fire. 
Bosworth  V.  Carr,  etc.,  Co..  179  V.  8. 
444,  21  set  194,  46  L.  ed.  268;  Rau  v. 
Bosworth.  179  U.  8.  443.  21  SCt  194, 
46  Li.  ed.  268:  Chicago,  etc.,  R.  Co.  v. 
Bosworth.  179  U.  S.  442,  21  SCt  188. 
46  La.  ed.  267:  Hunttlng  El.  Co.  v. 
Bosworth.  179  U.  S.  416,  21  SCt  188, 
46  Li.  ed.  266;  Missouri  Pac.  R.  Co. 
V.  Chicago,  etc.,  R.  Co.,  26  Fed.  317 
[air  122  U.  S.  191.  10  SCt  66,  S3  L. 
ed.  S091.  (4)  And  where  a  carrier 
undertakes  to  haul  the  car  of  an- 
other company  over  Its  tracks,  it  is 
liable  for  damagas  to  the  car  caused 
by  its  derallmant  owing  to  the  car 
being  of  a  narrower  gauge  than  the 
tracks,  since  the  condition  of  the 
car  should  have  been  Inspected  before 
acceptance  for  transportation.  Penn- 
sylvania R.  Co.  V.  New  Jersey  R.', 
etc.,  COj  27  N.  J.  1*  100.  _^ 

[c]  Mu*  taHmnOM  to  latontato  ota- 
iian.r- Plcklln  Wabash  R.  Co.,  117 
Ifo.  A.  221,  98  SW  847. 

1^  U.  S. — The  Maggie  Hamirond 
T.  Morland,  »  Wall.  43S,  19  L.  ed.  772; 
Ames  Mercantile  Co.  v,  Kimball  3S. 
Co.,  125  Fed.  332;  Paclflc  Coast  SS. 
Co.  V.  Bancroft-Whitney  Co.,  94  Ped. 
180,  36  CCA  13S:  Strouss  v.  Wabash, 
etc.  R.  Co^  17  Fed.  209;  Pendall  v. 
Rench.  19  F.  Cas.  No.  10,917.  4  Mc- 
Lean 269;  Woodward  v.  Illinois  Cent. 
R  Co..  30  F.  Cas.  No.  18,006,  1  Blss. 
403. 

Ala. — ^Alat>ama  Great  Southern  R. 
Co.  v.  Quarles.  146  Ala.  436.  40  S  120. 
117  AmSR  D4,  6  LRANS  867.  8  Ann 
Cas  308;  Smith  v.  Western  R.  Co.,  91 
Ala.  465.  8  S  754.  24  AmSR  929,  11 
LRA  619;  Sprowl  v.  Kellar.  4  Stew, 
ft  P.  382;  Jones  v.  Pitcher,  S  Stew. 
A  P.  135,  24  AmD  716. 

Cal.— Hooper  v.  Wells,  27  Ca!.  11. 
86  AmD  21. 

Conn. — Converse   v.   Brainerd,  27 


Conn.  607;  Williams  v.  Grant,  1  Conn. 
487.  7  AmD  236;  Clark  v.  Richards, 
1  Conn.  64;  Richards  v,  Gilbert,  6 

Day  416. 

Del. — Carpenter  v.  Baltimore,  etc., 
R.  Co.,  22  Del.  15,  64  A  252;  Reed  v. 
Wilmlneton  Steamboat  Co.,  16  Del. 
193,  40  A  956;  Reed  v.  Philadelphia, 
etc..  R.  Co.,  8  Del.  176. 

D.  C. — Gleeson  v.  Virginia  Midland 
R.  Co..  16  D.  C.  366  [rev  on  other 
grounds  140  V.  S.  486.  11  SCt  869.  36 
L.  ed.  458]. 

Pla. — Gulf  Coast  Transp.  Co.  v. 
Howell.  70  S  567. 

Ga. — Louisville,  etc..  R.  Co.  v. 
Warfield,  129  (Sa.  473,  59  SB  234  [afT 

3  Ga.  A.  187,  59  SE  604];  Central  of 
Georgia  R.  Co.  v.  Llppman,  110  Ga. 
666,  36  SB  202.  50  LRA  678;  Cooper 
V.  Raleigh,  etc.,  R  Co.,  110  Oa.  669, 
36  SE  240;  New  England,  etc.,  SS. 
Co.  v.  Paige.  108  Ga.  l96,  33  SE  969; 
Richmond,  etc.,  R.  Co.  v.  White,  88 
Ga.  806,  IS  SE  802;  Wallace  v.  Clay- 
ton, 42  Ga.  443. 

III. — Merchants'  Despatch  Transp. 
Co.  V.  Smith,  76  111.  542:  Merchants' 
Despatch  Transp.  Co.  v.  Kahn,  76  111. 
520. 

Ind. — Cleveland,  etc..  R.  Co.  v, 
Henry,  170  Ind.  94,  88  NE  710:  Chi- 
cago, etc.,  R.  Co.  V,  Woodward,  164 
Ind.  366,  72  NE  658,  73  NE  810. 

Iowa. — Swlney  v.  American  Ex- 
press Co.,  115  NW  212;  J.  H.  Cownie 
Glove  Co.  V.  Merchants'  Dispatch 
Transp.  Co..  130  Iowa  327.  106  NW 
749,  114  AmSR  419,  4  LRANS  1060. 

Kan. — Sauter  v.  Atchison,  etc.,  R. 
Co.,  78  Kan.  381,  333,  97  P  434  [clt 
Cyc];  Rodgers  v.  Missouri  Pac.  R. 
Co.,  75  Kan.  222,  8B  P  885,  121  AmSR 
418,  10  LRANS  658.  12  AnnCas  441. 

Ky. — Southern  R.  Co.  v.  Smith,  125 
Ky.  656,  102  SW  232,  31  KyL  243; 
Hall  V.  Renfro,  S  Mete.  61. 

Ma— Emery  v.  Hersey,  4  Me.  407. 
16  AmD  268. 

Md. — Fergusson  v.  Brent,  12  Md. 
9,  71  AmD  682;  Boyle  v.  McLaughlin, 

4  Harr.  &  J.  291. 

Mass. — Hastings  v.  Pepper,  11  Pick. 
41. 

Miss. — Bttrnham  v.  Alabama,  etc., 
R.  Co,.  81  Miss.  46,  82  S  912;  Neal  v. 
Saunderson.  10  Miss.  672,  41  AmD 

609. 

Mo. — Davis  V.  Wabash,  etc.,  R.  Co., 
89  Mo.  840,  1  SW  327;  Ballentlne  v. 
North  MlSBonrl  R.  Co..  40  Ho.  491. 
93  AmD  816;  The  Lynx  v.  King.  12 
Mo.  272,  49  AmD  136;  Daggett  v. 
Shaw,  3  Mo.  264,  26  AmD  439;  Botts 
v.  St.  Louis,  etc.,  R.  C!0.,  191  Mo.  A. 
676.  177  SW  746;  Merrltt  Creamery 
Co.  T.  Atchison,  etc.  R.  Co..  128  Mo. 
A.  420,  107  SW  462;  Gratiot  St.  Ware- 
house Co.  V.  Missouri,  etc..  R.  Co.. 
124  Mo.  A.  64S.  102  SW  11;  Hubbard 
V.  Mobile,  etc.  R.  Co..  112  Mo.  A,  469. 
87  SW  62;  Whlttemore  v.  SlUs,  76 
Mo.  A.  248. 

Nebr. — Wabash  R.  Co.  v.  Sharps, 
76  Nebr.  424.  107  NW  768.  124  AmSR 
823;  Black  v.  Chicago,  etc.,  R.  Co.,  30 
Nebr.  197,  46  NW  428. 

N.  H.— Moses  v.  Norrls,  4  N.  H. 
304. 

N.  J. — New  Brunswick  Steamboat, 
etc.,  Transp.  Co.  v.  Tiers,  24  N.  J.  L. 
697.  64  AmD  394, 

N.  Y. — Condict  v.  Grand  Trunk  R. 
Co.,  54  N.  V.  500;  Read  v.  Spauldlng. 
30  N.  Y.  630,  86  AmD  426;  Michaels 
v.  New  York  Cent.  R.  Co..  30  N.  Y. 
564.  86  AmD  415;  Merrltt  v.  Earle, 
29  N.  Y.  115,  86  AmD  292;  Hart  v. 
North  German  Lloyd-S3.  Co.,  108 
App.  Dlv.  279.  95  NYS  733;  Howe  v. 
Oswego,  etc.,  Tt.  Co.,  66  Barb.  121; 
McArthur  V.  Sears,  21  Wend.  190; 
Kemp  v-   Coughtry,   11  Johns.  107; 


Elliott  v.  Rossell,  10  Johns.  1,  «  AmD 
306;  Colt  V.  McMechen,  6  Johns.  160, 
6  AmD  200. 

N.  C— Harrell  v.  Owens,  18  N.  a 
273. 

Okl. — St.  Louis,  etc.,  R.  Co.  v. 
Walker.  37  Okl.  784,  133  P  186;  Arm- 
strong, etc.,  Co.  V.  Illinois  Cent,  R. 
Co.,  26  Okl.  352,  109  P  216,  29  LRANS 
671  and  note. 

Pa. — Philadelphia,  etc.,  R.  Co.  v. 
Anderson,  94  Pa.  361,  39  AmR  787; 
Livesey  v.  Philadelphia,  74  Pa.  106, 
3  AmR  578;  Sullivan  v.  Philadelphia, 
etc..  R.  Co.,  30  Pa.  234.  72  AmD  698; 
Harrington  v.  McShane,  2  Watts  448, 
27  AmD  821;  Gordon  v.  Little,  8  Serg. 

6  R.  533,  11  AmD  632;  Lea  v.  Stroud, 
cited  In  2  Blnn.  74;  Trace  v.  Penn- 
sylvania R.  Co.,  26  Pa.  Super.  466; 
Menner  v.  Delaware,  etc.  Canal  Co., 

7  Pa.  Super.  136. 

S.  C. — Slater  v.  South  Carolina  R 
Co.,  29  S.  C.  96,  6  SE  936;  Reaves  v. 
Waterman.  29  S.  C.  L.  197,  42  AmD 
364;  Patton  v.  Magrath,  23  S.  C.  L. 
169.  31  AmD  562  and  note;  Ewart  v. 
Street,  IS  S.  C.  L.  157.  23  AmD  131; 
Campbell  v.  Morse,  16  S.  C.  L.  469; 
Harrington  t.  Lyles,  11  S.  C.  L.  88; 
McClures  v.  Hammond,  1  S.  C.  L.  89, 
1  AmD  B98. 

Tenn. — Louisville,  etc.,  R,  Co.  v. 
Wynn,  88  Tenn.  820.  14  SW  811; 
Merchants*  Dispatch  Transp.  Co.  v. 
Bloch.  86  Tenn.  892.  6  SW  881,  • 
AmSR  847;  Southern  EbEpreas  Co.  v. 
Glenn,  16  Lea  472,  1  SW^  102;  Nash- 
ville, etc.,  R.  Co.  V.  Kmg.  6  Helsk. 
269:  Nashville,  etc.,  R.  Co.  v.  David, 
6  HetSk.  261,  19  AmR  594;  Turney 
V.  Wilson.  7  Yerg.  340,  27  AmD  515; 
Jones  V.  Walker,  5  Yerg.  427;  Craig 
V.  Childress,  Peck  270,  14  AmD  7B1. 

Tex. — House  v.  Soder,  36  Tex,  G29; 
ChevalHer  v.  Straham,  2  Tex.  115. 
47  AmD  639;  International,  etc.,  R 
Co.  V.  Nowaski.  48  Tex.  Clv.  A.  144, 
106  SW  437;  Fentiman  v.  Atchison, 
etc.,  R.  Co.,  44  Tex.  Civ.  A.  455.  98 
SW  939;  Gulf,  etc,  R.  Co.  v.  Rob- 
erts. (Clv.  A.)  86  SW  479;  Gulf,  etc, 
R.  Co.  v.  Compton,  (Clv.  A.)  88  SW 
220. 

Vt.— Day  V.  Ridley,  16  VL  48,  42 
AmD  48B;  Spencer  v.  Daggett,  t  Vt. 

92. 

Va. — Herring  v.  Chesapeake,  etc., 
R.  Co.,  101  Va.  778,  46  SB  322;  Mur- 
phy v.  Staton.  3  Munf.  (17  Va.)  239. 

W.  Va. — McGraw  v.  Baltimore,  etc., 
R.  Co.,  18  W.  Va,  361,  41  AmR  696. 

Wis. — Strohn  v.  Detroit,  etc.,  B. 
Co..  23  Wis.  126,  99  AmD  114:  Klau- 
ber  V.  American  Express  Co..  21  Wis. 
21,  91  AmD  452, 

Eng. — Fenwick  v,  Schmalz.  L.  R. 
3  C.  P.  313;  Riley  v.  Horne,  5  Blng. 
217,  15  ECL  649,  130  Reprint  1044; 
Laveroni  v.  Drury,  8  Exch.  166.  165 
Reprint  1304;  Amies  v.  Stevens, 
Sir.  128;  93  Reprint  428;  Forward  v. 
Plttard,  1  T.  R.  27,  99  Reprint  968, 
1  ERC  216. 

Aot  of  Ood  as  sxoeptlng  oarrisr 
br  watsr  fton  UaMlity  see  Shipping 
[36  Cyc  238]. 

IB.  Schwarz  v.  Adsit,  91  III.  A. 
576.    See  infra  |  163. 

[a]  Thus,  a  oanlsr  Is  UaUs  for 
lajury  to  goods  hr  an  aet  of  Ood 
where  the  goods  were  exposed  to  In- 
jury by  the  carrier's  Inexcusable  de- 
lay or  detention.  Green -Wheeler 
Shoe  Co.  V.  Chicago,  etc.,  R,  Co.,  130 
Iowa  123,  106  NW  498,  5  LRANS  882, 

8  AnnCas  46. 

16.  Gulf,  etc.,  R.  Co.  v.  Texas  Star 
Flour  Mills,  (Tex.  Civ.  A)  143  SW 
1179.  11S3, 

Aot  Of  Chid  dtibi^  see  1  C^  J.  p. 
1172, 
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term  "act  of  Qod,"  as  used  to  express  a  cause  of 
loss  or  damage,  for  the  consequences  of  which  the 
carrier  will  not  be  liable,  is  very  generally  held  to 
mean  some  casualty  not  due  to  human  agency.  It 
means  the  action  of  the  forces  of  nature,  in  opposi- 
tion to  the  act  of  man,  such  as  lightning,  storms, 
earthquakes,  and  the  like."  The  terms  "inevitable 
accident"  and  "unavoidable  accident"  are  some- 
times used  as  synonymous  with  "act  of  Qod,"^* 
but  they  lack  the  suggestion  that  the  loss  is  due  to 
other  than  human  agency,  and  therefore  their  use 
is  not  satisfactory.  Indeed,  it  has  been  said  that 
"act  of  God"  is  distinguishable  from  "inevitable 
accident."^*  To  constitute  an  act  of  God  the 
casualty  must  be  not  only  the  direct  result  of  natu- 
ral causes,  but  also  one  which  is  in  no  way  con- 
tributed to  by  human  agen<^.^  It  must  be  a  direct 
and  violent  act  of  nature."^ 


17.  U.  S.— Dibble  T.  Moryan,  7  F. 
Cas.  No.  3,881.  1  Woods  406:  Tomp- 
kinii  V.  Dutchess  of  Ulster,  24  F.  Caa. 
No.  14,087a. 

Gal. — -Stockton  Lumber  Co.  v.  Cali- 
fornia Nav„  etc.,  Co.,  10  Cal.  A.  197, 
101  P  641. 

Colo. — Blythe  v.  Denver,  etc.,  R. 
Co..  15  Colo.  333,  25  P  702.  22  AmSR 
403.  11  LRA  615  and  note. 

Del. — Carpenter  v.  Baltimore,  etc., 
R.  Co.,  22  Del.  16,  64  A  252;  Penne- 
wlll  V.  Cullen.  5  Del.  238. 

Ga. — Charleston,  etc.,  R,  Co.  v. 
Nixon  Grocery  Co.,  142  Ga.  343,  82 
SE  8!)3 ;  Central  Line  of  Boats  v. 
Lowe,  50  Ga.  509;  Fish  v.  Chapman, 
2  Ga.  349,  46  AmD  393. 

Va. — Friend  v.  Woods,  6  Gratt. 
<47  Va.)  189,  62  AmD  119. 

Eng. — Forward  v.  Plttard,  1  T.  R. 
27.  99  Reprint  963,  1  ERC  216. 

"  'The  act  of  God,'  and  the  opera- 
tions of  nature,  unmixed  with  human 
agency  or  human  negligence  are  syn- 
onymous." Coosa  River  Steamboat 
Co.  V.  Barclay.  30  Ala.  120.  128. 

"When  the  Injury  Is  due  directly 
and  exclusively  to  natural  causes, 
without  human  Intervention,  and  no 
amount  of  foresight  or  care  which 
could  have  been  reasonably  required 
of  the  defendant  could  nave  pre- 
vented the  Injury,  It  should  be  re- 
■garded  as  an  act  of  God  for  which 
the  defendant  Is  not  liable."  Gulf, 
etc..  R,  Co.  v.  Texas  Star  Flour  MUls, 
(Tex.  Civ.  A.)  143  SW  1179.  1182. 

[a]  "An  occnrrenoa  need  not  be 
nnpreceda&ted  In  the  literal  sense  of 
that  word  in  order  to  be  regarded  as 
an  act  of  God.  Any  definition  of  the 
term  which  Includes  the  idea  that 
It  must  be  an  occurrence  the  like  of 
which  had  never  happened  before 
would  so  restrict  the  application  of 
the  rule  as  to  practically  abrogate  it. 
Under  such  definition,  a  tidal  wave, 
an  earthquake,  a  volcanic  eruption, 
or  a  storm.  It  matters  not  how  vio- 
lent and  destructive  such  disturbance 
might  be.  would  not  be  an  act  of 
God.  unless  It  was  more  violent  than 
any  of  like  kind  that  had  preceded 
It.  It  goes  without  saying  that  this 
Is  not  the  rule.  All  that  Is  required 
in  this  regard  to  make  an  occurrence 
of  this  kind  an  act  of  God  is  to  show 
that  It  was  so  unusual  that  It  could 
not  have  been  reasonably  expected  or 
provided  against."  Gulf,  etc..  R.  Co. 
V.  Texas  Star  Flour  Mills.  (Tex.  Civ. 
A.)  143  SW  1179.  1182. 

18.  Fish  V.  Chapman,  2  Ga.  349, 
46  AmD  393;  Walpole  v.  Bridges.  5 
Blackf.  <Ind.)  222:  Neal  v.  Saunder- 
son,  10  Miss.  572,  41  AmD  609;  B'ow- 
ler  v.  Davenport.   21  Tex.  626. 

19.  Merrltt  v.  Earle.  29  N.  Y.  115. 
86  AmD  292;  Trent,  etc..  Nav.  Co.  V. 
Wood,  4  Douel.  286,  26  ECL  479,  99 
Reprint  884  felt  Forward  v.  Pittard, 
1  T.  R.  27.  SB,  99  Reprint  853,  1  BItC 
216]. 

flO.  Oeor^ia  Southern,  etc.,  R.  Co. 
V.  au«eld,  I  Ga.  A.  203.  68  SE  236; 
Wabash  R.  Co.  v.  Sharpe,  76  Nebr. 


424,  107  NW  758,  124  AmSR  828; 
New  Brunswick  Stwtnboat,  etc., 
Tranep.  Co.  v.  Tiers.  24  N.  J.  L.  697, 
64  AmD  894;  Merritt  v.  Earle,  29  N. 
Y.  116,  86  AmD  292. 

[a]  Tbim  dootriiM  la  aptty  illu- 
tratad  In  Southern  R.  Co.  v.  Smith. 
125  Ky.  656.  102  SW  232.  31  KyL 
243,  an  action  for  damages  for  the 
destruction,  by  fire,  of  goods  In.  de- 
fendant's depot.  Here  defendant 
claimed  that  the  depot  had  been  set 
on  fire  by  lightning.  The  court  said 
that,  If  the  building  had  been  set  on 
lire  by  electricity  which  was  con- 
veyed into  the  building  by  telegraph 
wires,  the  fire  probably  would  have 
been  communicated  at  a  point  where 
there  was  lack  of  insulation.  If  the 
wire  had  been  properly  grounded  and 
properly  ln±)ulated.  the  lightning 
would  perhaps  have  passed  off  Into 
the  ground  without  doing  any  dam- 
age; and  if  the  lightning  was  carried 
into  the  building  by  defendant's  own 
wires,  the  burden  was  on  it  to  show 
that  it  was  not  in  fault  in  not  prop- 
erly Insulating  Its  wires. 

ai.  Friend  v.  Woods.  6  Gratt.  <47 
Va.)  180,  52  AmD  119. 

S3.  Gllmore  v.  Carman.  9  Miss. 
279.  40  AmD  96;  Miller  v.  Steam  Nav. 
Co..' 10  N.  Y.  431.  Seld.  64;  Parsons 
V.  Monteath.  13  Barb.  (N.  Y.)  353; 
Gould  V.  Hill.  2  HIU  (N,  Y.)  623; 
Chevalller  v.  Straham.  2  Tex.  115, 
47  AmD  639;  Forward  v.  Pittard.  1 
T.  R.  27.  99  Reprint  953.  1  ERC  216. 

[a]  The  great  Chicago  lire. — Thus 
It  was  held  that  goods  In  the  hands 
of  carriers,  destroyed  In  the  great 
Chicago  fire  of  1871,  were  not  lost 
by  an  act  of  God,  and  that  the  car- 
riers were  liable  therefor.  Merchants' 
Despatch  Co.  v.  Smith.  76  111.  542. 

23.  U.  S. — Kmplre  State  Cattle  Co. 
V.  Atchison,  etc.,  R.  Co.,  135  Fed.  135; 
Pearce  v.  The  Thomas  Newton.  41 
Fed.  106;  Missouri  Pac.  R.  Co.  v. 
U.  S.,  47  Ct.  CI.  266. 

Ala.— Smith  v.  Western  R.  Co..  91 
Ala.  455.  8  S  754.  24  AmSR  929,  11 
LRA  619;  Columbus,  etc.,  R.  Co.  v. 
Bridges.  86  Ala.  448.  5  S  864.  11  Am 
SR  58. 

Fla. — Seaboard  Air  Line  R.  Co,  v. 
Mullln.  70  Fla.  460.  70  S  467;  J.  P. 
WUliairs  Co.  v.  Pensat-ola.  etc..  SS. 
Co.,  57  Fla.  544,  48  S  630;  Norrls  V. 
Savannah,  etc.  R.  Co.,  23  Fla.  182, 
1  S  476(11  AmSR  366. 

Ga. — Wallace  v.  Clayton.  42  Ga. 
443. 

Mo. — Werthelmer,  Swartz  Shoe  Co. 
V.  Missouri  Pac.  R.  Co.,  147  Mo.  A. 
4S9.  126  SW  793;  Lamar  Mfg.  Co.  v. 
St.  Louis,  etc..  R.  Co..  131  Mo.  A. 
115,  110  SW  601;  Grier  v.  St.  Louis 
Merchants  Bridge  Terminal  R.  Co., 
108  Mo.  A.  565,  84  8W  168. 

N.  Y.— Rpad  V.  Spaulding,  80  N.  T. 
630,  86  AmD  426. 

Oh. — American  Express  Co.  v. 
Smith,  35  Oh.  St.  611,  31  AmR  561. 

Pa.— Philadelphia,  etc..  R.  Co.  v. 
Anderson,  94  Pa.  861,  89  AmR  787. 

Tex. — Fentlman  v.  Atchison,  etc., 


Tire.  In  accordance  with  the  genera)  rule,  it  has 
uniformly  been  held  that  a  carrier  is  liable  for  loss 
by  fire  (due  to  some  human  agency,  and  not  to  light- 
ning, spontaneous  combustion,  or  some  other  opera- 
tion of  nature),  even  though  originating  outside  of 
the  premises  controlled  by  the  carrier,  and  not  due 
to  any  act  or  fault  of  the  carrier  or  his  servants, 
and  of  such  nature  that  by  no  hiunan  skill  or  fore- 
sight on  the  part  of  the  carrier  or  his  servants  could 
the  loss  have  been  avoided.^ 

A  flood,  however,  of  such  extraordinary  character 
that  it  could  not  have  been  foreseen  or  provided 
against  is  an  act  of  Ood.  and  the  carrier  is  not 
responsible  for  loss  of  goo^  in  his  possession  result- 
ing therefrom.^ 

Snowstorms  and  electrical  storms.  So  it  is  said 
that  a  snowstorm  which  blocks  up  a  railway  and 
prevents  the  moving  of  trains  is  an  act  of  God.** 

R.  Co.,  44  Tex,  Civ,  A.  46S,  98  SW  839. 

See  Ferguson  v.  Southern  R.  Co., 
91  8.  C.  61,  74  SE  129. 

[a]  Johnstown  flood. — (1)  Thus 
da-structlon  of  goods  In  the  carriers' 
possession  by  the  catastrophe  known 
as  the  "Johnstown  Flood  was  held 
not  to  render  the  carriers  liable. 
Wald  V.  Pittsburg,  etc..  R.  Co.,  182 
111.  645,  44  NE  888,  53  AmSR.  332, 
35  LRA  356;  'Long  v.  Pennsylvania 
R.  Co..  147  Pa.  343,  23  A  469,  30  Am 
SR  732.  14  LRA  741.  <2)  It  is  true 
that  the  immediate  cause  of  this 
catastrophe  was  the  breaking  of  a 
dam,  which  let  loose  a  great  volume 
of  water,  sweeping  away  the  railway 
trains  on  traclta  in  the  valley  below 
the  dam.  but  the  cause  of  the  break- 
ing of  the  dam  was  a  flood  In  the 
stream  above,  and  this  brought  the 
case  within  thd  exception.  It  is  said 
that  accidents  arising  from  the 
breaking  of  dams  on  canals  by  rea- 
son of  a  flood  are  of  such  exceptional 
nature  as  to  be  denominated  an  act 
of  God.  Morrison  v.  McFadden,  10 
PaLJR  462. 


[b]  The  flood  on  Mar  30  ^ad  31, 
1903,  ftt  the  Janotlon  of  the  Zaw  and 
KlMonrl  xtvers,  at  Kansas  City,  Mo., 
was  an  act  of  God.  and  a  carrier  was 
not  liable  for  loss  of  freight  In  such 
flood.  Empire  State  Cattle  Co.  v. 
Atchison,  etc..  R.  Co.,  135  Fed.  136: 
Rodgers  v.  Missouri  Pac.  R.  Co.,  75 
Kan.  222,  88  P  885,  121  AmSR  416, 
10  LHANS  658.  12  AnnCaa  441  and 
note;  Merrltt  Creamery  Co.  v,  Atchi- 
son, etc..  R.  Co.,  139  Mo.  A.  149.  122 
SW  322;  I-lghtfoot  v.  St.  Louis,  etc.. 
R.  Co..  126  Mo.  A.  BE2,  104  SW  482; 
Lamar  Mfg.  Co.  v.  St.  Louis,  etc..  R. 
Co..  117  Mo.  A.  453.  93  SW  851; 
Moffatt  Commn.  Co.  v.  Union  Pac, 
R.  Co.,  113  Mo.  A.  544.  88  SW  117. 

[c]  The  floodlnir  of  a  railroad  yard 
to  a  deptli  of  several  feet,  oansed  ty 
a  storm  of  aniuaal  sarartty  which 
forced  waters  up  out  of  a  Bay  Into 
the  yard,  Is  an  act  of  God.  Louis- 
ville, etc..  R.  Co.  V.  McKenzle,  5  Ala. 
A.  605.  59  S  345. 

[d]  Waehont.^ — A  railroad  company 
whose  track  was  washed  out  by  a 
flood  Is  not  liable  to  a  shipper  of  live 
stock  because  it  could  not  carry  the 
live  stock  to  the  destination,  the 
washout  being  an  act  of  God.  St. 
Louis,  etc..  It.  Co.  V.  Wood.  99  Ark. 
363,  138  SW  461. 

84.  111.— Bell  v.  Union  Pac.  R.  Co., 
177  111.  A.  374. 

Iowa, — Mackln  v.  Minneapolis,  etc., 
R.  Co..  157  NW  729. 

Mo. — Ballentlne  v.  North  Missouri 
R.  Co..  40  Mo.  491,  93  AmD  316  (dam- 
age due  to  delay  in  transportation); 
Cunningham  v.  Wabash  R.  Co.,  79 
Mo.  A.  524. 

Nebr, — Ward  v.  Chicago,  etc..  R. 
Co..  92  Nebr.  188.  137  NW  996;  Black 
v.  Chicago,  etc..  R.  Co..  30  Nebr.  197, 
46  NW  428  (damaye  due  to  delay  In 
transportation ) . 

N.  J. — Fetnberg  v.  Delaware,  etc., 
R.  Co..  58  N.  J.  L.  461,  20  A  38  (blli- 
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Likewise  an  eleetrical  storm  is  said  to  be  an  act 
of  Goii." 

Tornadoes,  earthtiQakeB,  etc  The  carrier  is  not 
liable  for  the  resnlts  of  a  tornado  of  unprecedented 
and  unforeseen  violence,^*  nor  for  loss  due  to  an 
earthquake." 

Weather  conditions.  Freezing  weather  coming  at 
a  season  or  a  time  when  such  weather  may  be 
expected  is  not  an  act  of  Ood.^  But  when  goods 
of  a  perishable  nature  are  injured  or  practically 
destroyed  by  a  sudden  freeze  or  other  cause  of  like 
nature,  the  carrier  is  not  liable,  since  tlie  cause  of 
the  injury  will  be  considered  to  be  an  act  of  God;^ 
and  it  has  been  held  that  where  the  loss  is  caused 
by  the  breaking  of  a  rail,  due  to  sudden  intense 
cold,  the  carrier  is  not  responsible,  the  loss  being 
properly  cha]::geable  to  an  act  of  Qod.^ 

Luani^  of  the  engineer  in  charge  of  a  train 
will  not  be  considered  an  act  of  Ck>d,  sp  as  to 
relieve  the  earrier  from  loss  or  injury  due  to  his 
reekl^  running  of  the  train." 

The  nataral  tendency  of  berries  to  deteriorate 
under  nnfavorsble  climfttic  conditions  is  not  an  act 
of  God." 

Aec^itanco  and  retention  of  freight  charges  "by 
the  carrier  does  not  preclude  it  from,  setting  up  the 


release  of  liability  for  damage  to  the  shipment 
through  an  act  of  God.^ 

133]  b.  Act  of  the  Pnblic  £nemy— (1)  Armed 
Forces.  Destruction  or  conversion  by  the  military 
forces  of  a  public  enemy,  or  by  pirates  who  are 
deemed  to  be  public  enemies  of  all  nations,  is  uni- 
versally mentioned  as  within  the  exceptions  to  the 
carrier's  liability,"  inasmuch  as  such  act  puts  it 
out  of  its  power  to  do  that  which  it  had  agreed 
to  do.^  "The  government  itself,"  it  is  said,  "is 
called  upon  to  protect  its  subjects  from  loss  from 
such  a  hazard;  as  private  citizens  have  not  the 
power  to  furnish  the  security  and  protection  re- 
quired.But  the  question  of  the  liability  of  a 
railroad  company  for  loss  of  goods,  due  to  the 
seizure  of  the  road  by  the  military  power  and  its 
operation  for  military  purjloses,  depends  on  other 
principles.'^  In  such  a  case  it  is  said  that  the  rail- 
road company  ceases  to  be  a  common  carrier,  and 
that  the  seizure  of  the  goods  by  the  military  authori- 
ties relieves  it  from  further  liability  therefor.'* 

134]  (2)  Hobs.  Where  the  loss  is  due  to 
depredations  or  acts  of  violence  of  mobs,  rioters, 
stnkers,  or  other  bodies  of  men  not  oi^anized  and 
operating  as  a  military  force  against  the  govern- 
ment, the  carrier  is  liable."   Such  bodies  of  men 


zard  01  Uarch  12,  1888). 

Va. — Herring  v.  Chesapeake,  etc, 
n.  (>}.jl01  Va.  778,  48  SE  S22. 

[a]  nvBi  where  plaintiffs  delivered 
to  dMwidant  carrier  certain  cattle,  to 
be  transported  In  a  freight  train, 
but  while  In  transit  the  train  was 
cau^t  In  a  blisxard.  and  the  cattle 
fro»  to  death,  the  proximate  cause 
of  the  loBB  was  an  act  of  God,  ex- 
emptlns  the  carrier  from  liability. 
Jones  v.  Minneapolie,  etc.,  R.  Co.,  91 
Minn.  229. '7  NW  898,  103  AmSR  607. 
Compare  Fish  v.  Brie  R.  Co.,  93  Misc. 
Ill,  166  NYS  646  (holding  that  an 
unusually  heavy  snowstorm  In  Feb- 
ruary  is  not  an  act  of  God,  within 
a  bill  of  lading  excusing  a  carrier 
for  injuries  resulting  therefrom,  al- 
though delay  In  transporting  a  ship- 
men  t,  where  the  carrier  made  all 
reasonable  efforts  to  clear  its  tracits, 
may  be  excused  by  reason  of  such 
snowstorm). 

as.  Southern  R.  Co.  v.  Smith.  125 
Ky.  656.  102  SW  232,  31  KyL  243. 

36.  Gulf,  etc.,  R.  Co.  V.  Compton, 
(Tex.  Civ.  A.)  38  SW  220. 

[a]  Tbu  (1)  where  an  express  car 
was  blown  from  the  track  by  a  gale, 
and  as  a  consequence  thereof  took 
fire,  and  the  goods  therein  were  de- 
stroyed, the  carrier  was  held  not 
liable.  Blythe  v.  Denver,  etc..  R.  Co., 
15  Colo.  333,  26  P  702.  22  AmSR  403, 
11  L.RA  616.  (2)  But  the  fact  that 
an  accidental  flre  Is  so  driven  by  the 
wind  as  to  reach  goods  in  the  hands 
of  the  carrier,  which  but  for  the 
wind  would  have  escaped,  will  not 
relieve  the  carrier  from  liability  for 
the  loss.  Miller  v.  Steam  Nav.  Co., 
10  N.  Y.  431,  Seld.  64. 

37.  Slater  v.  South  Carolina  R. 
Co.,  29  S.  C.  96,  6  SE  936. 

38.  McGraw  v.  Baltimore,  etc.,  R, 
Co..  18  W.  Va.  S«l,#41  AmR  696. 

39.  S wetland  v.  Boston,  etc.,  R. 
Co.,  102  Mass.  276^all  v.  Pacific  R. 
Co.,  63  Mo.  230;  Wolf  v.  American 
Express  Co.,  43  Mo.  421.  97  AmU 
406;  Wing  v.  New  York,  etc.,  R.  Co.,  1 
Hilt.   (N.  T.>  236. 

30.  McPadden  v.  New  York  Cent. 
R.  Co.,  44  N.  T.  478.  4  AmR  706 
(where  It  waa  said,  that  although  It 
was  possible  to  conceive  of  ralla  ao 
manufactured  aS  to  be  able  to  with- 
stand any  degree  of  cold,  yet  the  car- 
rier could  not  be  expected  to  supply 
them  and  could  not  be  held  liable 
for  a  failure  to  do  so,  It  appearing 
that  the  rails  used  were  those  in  gen- 
eral use  In  that  section  and  sufH- 
clently  strong  to  withstand  the  usual 
cold). 

31.  Central  of  Georgia  R.  Co.  v. 
[10CJ.-8] 


Hall,  124  Ga.  822.  62  SB  679,  110 
AmSR  170,  4  LRANS  898.  4  AnnC^aa 
128. 

8S.  Fockens  v.  U.  S.  Express  Co., 
99  Hlnn.  404,  109  NW  884. 

33.  Louisville,  etc.,  B.  Co.  v.  Mc- 
Kenzle,  6  Ala.  605,  S9  8  846. 

34.  U.  8. — Keppel  v.  Petersburg  R. 
Co..  14  F.  Cas.  No.  7.722.  Chase  1« 7. 

Ky. — Frank  v.  Keith,  2  Bush  123. 

Mass. — Gage  v.  Tirrell,  9  Allen  299. 

Mo. — Botts  v.  St.  I-ouis.  etc.,  R. 
Co..  191  Mo.  A.  676,  177  SW  746. 

N.  M. — Seligman  v.  Armljo,  1  N.  M. 
469. 

N.  Y. — Spalds  V.  New  York  Mall 
SS.  Co.,  3  Daly  139. 

R.  I. — Hubbard  v.  Harnden  Express 
Co.,  10  R.  I.  244. 

S,  C. — For  Cher  v.  Northeastern  R. 
Co..  14  S.  C.  L.  181. 

Tenn. — Lewis  v.  Ludwlck,  6  Coldw. 
368.  98  AmD  464. 

Tex. — House  v.  Soder,  36  Tex,  629. 

Eng. — RusBeU  v.  Niemann,  17  C.  B. 
N.  S.  163.  112  ECL  162.  144  Reprint 
66.  243  ERC  361;  Mors  v.  Slew.  2  Keb. 
866.  84  Reprint  648.  3  Keb.  72.  112. 
135,  84  Reprint  601,  624,  638,  2  Lev, 
69.  83  Reprint  463,  1  Mod.  85,  86  Re- 
print 752,  T.  Raym.  220.  83  Reprint 
lis,  1  Vent.  190,  238,  86  Reprint  129. 
169,  6  ERC  244. 

And  eee  cases  stating  the  general 
rule  of  carrier's  liability  supra  5  129. 

[a]  ninstrations. — <1)  But  few  ac- 
tual adjudications  applying  this  ex- 
ception are  found,  save  those  arising 
out  of  the  destruction  of  goods  In 
the  carrier's  possession  by  military 
operations  during  the  Civil  War  In 
the  United  States.  In  these  cases  It 
waa  held  that,  as  to  goods  In  the 
possession  of  a  common  carrier  op- 
erating within  territory  under  the 
control  of  the  Federal  government, 
destruction  by  the  Confederate  forces 
was  a  destruction  by  the  public 
enemy,  for  which  the  carrier  would 
not  be  responsible.  Keppel  v.  Peters- 
burg R.  Co..  14  P.  Cas.  No.  7.722, 
Chase  167;  Frank  v.  Keith,  2  Bush 
(Ky.)  123;  Bland  v.  Adams  Express 
Co.,  I  Duv.  (Ky.)  232,  85  AmD  623; 
Gage  v.  Tirrell,  9  Allen  (Mass.)  299: 
Hubbard  V.  Harnden  Exoresa  Co.,  10 
R.  I,  244:  Porcher  v.  Northaaittern 
R.  Co.,  48  S.  C.  L.  181:  Lewis  v.  Lud- 
wlck, 6  Coldw,  (Tenn,)  368,  98  AmD 
454,  (2)  Likewise  it  was  held  that 
destruction  by  the  Federal  troops  of 
gooda  In  the  possession  of  a  carrier 
operating  within  Confederate  lines 
was  destruction  by  the  public  enemy. 
Na-shvllle.  etc.,  R.  Co.  v.  Estls.  7 
Helsk.  (Tenn.)  622,  24  AmR  289; 
Southern  Express  Co.  v.  Womack.  l 


Heisk.  (Tenn,)  256.  (3)  On  the  other 
hand,  it  waa  held  that  destruction 
by  the  Confederate  military  author- 
ities of  goods  received  by  a  carrier 
within  the  Confederate  lines  for 
transportation  was  not  destruction 
by  the  public  enemy.  Patterson  v. 
North  Carolina  R.  Co..  64  N.  C.  147; 
Nashville,  etc.  R.  Co,  v,  Estea,  10 
Lea  (Tenn.)  749;  Nashville,  etc.,  R. 
Co.  V.  Eatls,  supra,  (4)  So  of  course 
destruction  by  the  Federal  military 
authorities  of  goods  held  by  the  car- 
rier within  the  Federal  lines  would 
not  be  a  destruction  by  the  public 
enemy.  Seligman  v.  Armijo,  1  N.  U. 
459. 

35.  Spalds  V.  New  York  Mall  S3. 
Co..  3  Daly  (N.  T.)  139. 

36.  Thomas  v.  Boston,  etc.,  R. 
Corp.,  10  Mete.  (Mass.)  472,  476,  43 
AmD  444. 

37.  See  cases  infra  note  38. 

38.  Nashville,  etc.,  R,  Co.  v.  Estes, 
10  Lea  (Tenn,)  749;  East  Tennes.'iee, 
etc..  R,  Co,  V,  Hurst.  11  Helsk. 
(Tenn.)  625;  Nashville,  etc..  R.  Co 
V.  Estls.  7  Helsk.  (Tenn.)  622,  24 
AmR  289;  Southern  Express  Co.  v. 
Womack..  1  Helsk.  (Tenn.)  256, 

Delay  doe  to  XoUttavj  ooutrol  see 
Infra  !  418. 

39.  Sherman  v.  Pennsylvania  R. 
Co.,  21  F.  Cas,  No.  12,769.  8  Wkly 
NCas  (Pa.)  269;  Missouri  Pac.  R.  Co. 
V.  Nevill,  60  Ark.  375,  30  RW  435,  46 
AmSR  208,  28  LRA  80;  Forward  v. 
Pittard.  1  T.  R.  27,  99  Reprint  953, 
1  ERC  216.  See  dictum  in  Pitts- 
burgh, etc.,  R.  Co.  V.  Hollowell,  65 
Ind,  188.  32  AmR  63  (which  sustains 
the  view  stated  above). 

[a]  KoTd  Kuafloia  said:  "If  an 
armed  force  came  to  rob  the  carrier 
of  the  goods,  he  is  liable:  and  a  rea- 
son Is  given  In  the  books,  which  Is 
a  bad  one,  viz..  that  he  ought  to  have 
a  sufficient  force  to  quell  It:  but  that 
would  be  Impossible  In  some  cases, 
as  for  Instance  in  the  riots  of  1780. 
The  true  reason  is.  for  fear  It  may 
give  room  for  collusion,  that  the 
master  may  contrive  to  be  robbed 
on  purpose,  and  share  the  spoil." 
Forward  v.  Pittard.  1  T,  R.  27,  34.  99 
Renrlnt  963,  1  ERC  216. 

[b]  Bnle  appUeO. — Where  a  vessel 
lyfnp  in  the  Thames  with  gooda  on 
board  waa  seized  at  night  by  a  band 
of  eleven  armed  men  and  plundered 
of  her  cargo,  it  was  held  that  the 
captain  was  liable  to  the  shippers 
and  could  not  defend  on  the  ground 
of  vis  major.  Barclay  v.  CucuUa.  3 
Dougl.  389.  26  ECL  256,  99  Reprint  711. 

Strlkss  as  preventtng  the  fumlsb- 
lug  of  cars  see  supra  j,^7^_ 
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do  not  come  within  the  description  of  "the  public 
enemy.  * ' " 

[$  136]  c.  Acts  or  Negligence  of  Shipper** — 
<1)  In  General.  A  eommon  carrier  is  not  responsi- 
ble for  injury  to,  or  destruction  of,  the  property 
while  in  course  of  transportation,  caused  by  some 
act  of  the  owner.*^  It  is  of  course  immaterial 
whether  the  act  of  the  owner  causing  the  loss  or 
injury  was  intentional  or  unintentional,*'  or.  whether 
or  not  it  amounted  to  negligence.  There  is  no  con- 
sideration or  policy  which  demands  that  the  carrier 
should  be  held  to  account  for  a  loss  or  injury  caused 
by  the  owner  himself.^  The  carrier  is  not  liable 
for  loss  of  the  g;oods  due  to  the  negligrait  or  wrong- 
ful act  of  the  shippra*,  or  to  a  violaticm  by  him  of 
reasonable  rules  made,  by  the  curier  and  brou^t 
to  his  knowledge.** 

Fallnre  to  notify  eairler  of  dangOTons  character 


of  goods.*^  A  shipper  of  inflammable  and  explo- 
sive goods  owes  a  common-law  duty  to  notify  the 
carrier  of  their  nature,  a  failure  to  perform  which 
relieves  the  carrier  of  liability  for  loss  of  the 
goods  due  to  explosion  and  fire."  It  has  been  held, 
however,  that  a  shipper  of  a  caiioad  of  emigrant 
movables,  including  horses,  whose  agent,  riding  in 
the  car  to  look  after  the  horses,  et«,,  carried  a  re- 
volver and  a  shotgun,  and  placed  some  cartridges 
in  the  oven  of  one  of  the  stoves,  together  with  some 
loaded  shells  for  the  shotgxin,  did  not  thereby  vio- 
late the  law  prohibiting  the  ^ipment  of  explosives 
and  other  dangerous  articles,  so  as  to  defeat  the 
shipper's  recovery  for  a  destruction  of  the  goods 
by  Are  started  by  sparks  from  defendant's  loco- 
motive.* 

Shipper  accompanying  consignment  or  Interfering 

-with  metiiod  of  truuportation.    While  ordinarily 


40.  Hutchinson  Ca.rr.  [quot  Mis- 
souri Pac.  H.  Co.  V.  NevlU,  6D  Ark. 
375,  381,  30  SW  426,  46  AmSR  208, 
2S  L.RA  80]. 

41.  Delajr  Aw  to  act*  of  sUppw 
see  Infra  B  411. 

4a.  U.  3. — Choate  v.  Crownln- 
Bhield,  6  F.  Cas.  No.  2.691.  3  Cllft.  184. 

Del. — Carpenter  v.  Baltimore,  etc., 
R.  Co..  22  Del.  15,  64  A  252. 

Ga. — Atlantic,  etc.,  R.  Co.  v.  Jacobs 
Pharmacy  Co.,  135  Ga,  113,  68  SE 
1039,  And  see  Lioulsville,  etc..  R.  Co. 
V.  Warfleld.  129  Oa.  473.  59  SE  234. 

111. — Short  V.  Oregon  Short  Iilne  R. 
Co..  190  III.  A.  25. 

Miss. — Mobile,  etc.,  R.  Co.  v.  Phil- 
lips. 103  Miss.  536,  60  S  572. 

Mo. — Botts  V.  3t.  Louis,  etc.,  R.  Co., 
191  Mo.  A.  676,  177  SW  746. 

Nebr. — Flucklger  v.  Chicago,  etc.. 
R.  Co..  99  Nebr.  6.  154  NW  865. 

N.  C. — Lee  v.  Raleigh,  etc.,  R.  Co.. 
72  N.  C.  236. 

N.  D. — Duncan  v,  Qreat  Northern 
R.  Co..  17  N.  D.  610,  118  NW  826,  19 
LRANS  962. 

Oh. — American  Express  Co.  v. 
Smith.  83  Oh.  St.  511,  31  AmB  561. 

S.  C. — Trakas  v.  Southern  R,  Co., 
102  S.  C.  211,  88  SE  492. 

Tex. — House  v.  Soder.  36  Tex.  629; 
Texas,  etc.,  R.  Co,  v.  Crowder,  (Civ. 
A.)  166  SW  116;  Texas,  etc.,  R.  Co. 
V.  Davls-Fowler  Co..  (Civ.  A.)  133 
8W  309. 

Alta. — Lessard  v.  Canadian  Pac.  R. 
Co..  7  DomLR  901. 

[a]  Tham  a  carrier  cannot  be  held 
liable  because  a  shipper  chose  to  take 
the  chance  of  shipping  butter  in  a 
box  car  in  April  In  toa  eitpectatlon 
that  the  weather  would  remain  cool, 
whereas  the  weather  conditions  bc- 
cam*  so  warm  as  to  cause  Injury  to 
the  butter.  Lessard  v.  Canadian  Pac. 
R.  Co..  (Alta.)  7  DomLR  901. 

43.  See  Infra  (  141. 

44.  Hart  v.  Chicago,  etc.,  R.  Co., 
69  Iowa  485,  29  NW  B97. 

4B.  Ark. — St.  Louis,  etc^  R.  Co.  V. 
Law.  68  Ark.  218.  S7  SW  288. 

Del. — Reed  v.  Philadelphia,  etc.,  R. 
Co.,  8  Del.  176. 

Qa. — Raleigh,  etc.,  R,  Co.  v.  Lowe, 
101  Ga.  320,  28  SE  867:  Southern  R. 
Co.  v.  Blvlngs.  3  Ga.  A.  552,  60  SE 
287  (under  express  statutory  pro- 
vision). 

111. — Short  V.  Oregon  Short  Line  R. 
Co..  190  Til.  A.  25. 

Ky.— Schwartz  v.  Brie  R.  Co..  128 
Ky.  22.  24.  106  SW  1188.  32  KyL  777. 
15  LRANS  801  [clt  CycT:  Illinois 
Cent.  R.  Co.  v.  Holt,  92  SW  540,  29 
KyL,  136. 

Mass. — Pratt  v.  Ogdensburg,  etc., 
R.  Co..  102  Mass.  567. 

Miss. — Illinois  Cent.  R.  Co.  v. 
.  GroKH,  22  S  946. 

Nebr. — Hunt  v.  Chicago,  etc.,  R. 
Co..  96  Nebr.  746,  146  NW  986. 

N.  T. — Becker  v.  Pennsylvania  R. 
Co..  109  App.  DIv.  230.  96  NYS  1. 

N.  C. — Currle  v.  Seaboard  Air  Line 
R.  Co..  156  N.  C.  432.  72  SE  493. 

Oh. — American     Express     Co,  v. 


Smith.  33  Ob.  St.  611,  81  AmR  561. 

Okl. — Chicago,  etc.,  R.  Co,  v. 
Beatty.  27  OkT.  844.  116  P  171. 

Or. — Goodman  v.  Oregon  R,,  etc.. 
Co..  22  Or.  14,  28  P  894. 

Pa. — Geyer  v.  U.  S.  Express  Co..  50 
Pa.  Super.  301,  306. 

Tenn. — American  Lead  Pencil  Co. 
V.  Nashville,  etc..  R.  Co.,  114  Tenn. 
57,  87,  134  SW  613,  SS  LRANS  323 
[cit  Cycl. 

Tex. — ^Houston,  etc..  R.  Co.  v. 
Smith,  63  Tex.  322;  Kansas  City,  etc., 
R.  Co,  V.  McCunnlngham.  (Civ.  A.) 
149  SW  420;  Abbott  Gin  Co,  v.  Mis- 
souri, etc..  R.  Co.,  67  Tex.  Civ.  A.  263, 
122  SW  284:  International,  etc.,  R. 
Co.  V.  Drought,  (Civ.  A.)  100  SW 
1011;  Houston,  etc.,  R,  Co.  v.  Bums, 
41  Tex.  Civ.  A.  83,  90  SW  688. 

Wis.. — John  Schroeder  Lumber  Co. 
V.  Chicago,  etc.,  B.  Co.,  135  Wis.  675, 
116  NW  179,  128  AmSR  1039;  Dens- 
more  Commn.  Co.  v.  Duluth,  etc.,  R. 
Co..  101  Wis.  563,  77  NW  904. 

Eng. — Barbour  v.  South  Eastern  R. 
Co.,  34  L.  T.  Rep.  N.  S.  87. 

Can. — Fraser  v.  Grand  Trunk  R. 
Co..  26  U.  C.  Q.  B.  488. 

Ont. — Boot  V.  Canadian  Pac.  R.  Co., 
7  OntWR  593. 

[a]  Role  appUad. — (1)  A  shfpper 
who  places  cattle  In  pens  some  hours 
before  .the  time  agreed  on  with  the 
carrier  for  their  departure  cannot 
recover  from  the  carrier  for  their 
shrinkage  in  weight  owing  to  heat 
and  loss  of  food  and  water  during 
that  time.  International,  etc.,  R,  Co, 
V.  Earnest.  (Tex.  Civ.  A.)  77  SW  29, 
(2)  A  common  carrier  cannot  be 
charged  with  negligence  in  transport- 
ing a  horse  In  a  car.  the  door  of 
which  was  Insecurely  fastened,  where 
the  agent  of  the  carrier  endeavored 
to  make  the  door  secure  by  driving 
nails  about  halfway  Into  it  and  bend- 
ing them  over.  In  the  presence  of 
the  owner,  without  objection.  Geyer 
v.  IT.  S.  Express  Co.,  BO  Pa,  Super. 
801.  308.  (8)  The  owner  of  a  horse 
which  was  being  shipped  by  rail  from 
some  distance  to  his  residence  inter- 
cepted the  horse  at  a  station  thirteen 
miles  away  and  took  him  off  the 
train.  The  horse  was  sick  .and  could 
not  eat  or  drink,  but,  notwithstanding 
It  was  a  very  hot  day.  the  owner 
who  weighed  over  two  hundred 
pounds  rode  the  horse  thirteen  milee 
to  his  residence,  where  the  horse 
died.  The  owner  did  not  have  the 
horse  examined  in  the  first  place, 
and  although  going  along  the  rnnCi 
he  showed  Rigns  of  getting  sicker, 
he  did  not  stop  and  rode  the  thirteen 
miles  In  about  three  hours.  It  was 
held  that,  as  a  matter  of  law,  he  was 
guilty  of  contributory  negligence  pre- 
cluding recovery  against  the  rail- 
road company,  even  conceding  neg- 
ligence on  its  part.  International, 
etc.,  R.  Co.  v.  McCrary,  (Tex.  Civ.  A  ) 
131  SW  1162.  (4)  A  shipper  was 
guilty   of   such    contributory  negll- 

f:ence  as  would  bar  a  recovery  for 
OSS  of  sheep  due  from  negligence  in 


placing  them  in  a  rich  pasture  and 
permitting  them  to  overeat,  where 
he  saw  the  pasture  and  knew  its 
character.  Short  v.  Oregon  Short 
Line  R.  Co.,  190  111.  A.  26.  (6)  In 
an  action  against  a  railroad  company 
for  failure  to  ship  certain  seed,  plain- 
tiff cannot  recover  If  he  was  guilty 
of  contributory  negligence  In  expos- 
ing the  seed  to  rains  and  in  permit- 
ting It  to  remain  so  exposed  for  a 
period  during  which  rains  would 
likely  fall  on  It,  whereby  it  would 
heat  and  spoil.  C!hlcago,  etc.,  R.  Co. 
v.  Beatty.  27  Okl.  844.  116  P  171. 

[b]  What  is  not  naglfgaiioa  on 
part  of  shipper. — (1)  it  Is  not  con- 
tributory negligence  on  the  part  of  a 
fihlpper  of  cattle  to  put  them  In  pens 
of  the  carrier  at  Its  request  and  to 
allow  them  to  await  the  arrival  of 
oars,  without  feed  or  water,  when  the 
carrier's  agent  informs  the  shipper 
that  the  cars  are  expected  soon.  Mis- 
souri, etc..  R.  Co,  V.  Kyser,  43  Tex. 
Civ.  A.  322.  95  SW  747;  Gulf,  etc.,  R. 
Co.  V.  House.  40  Tex.  Civ.  A.  105.  88 
SW  1110.  (2)  Where,  in  an  action 
for  injuries  to  a  shipment  of  stock 
from  the  North  to  Mexico  through 
Texas  In  consequence  of  their  belnff 
infected,  it  appeared  that  the  carrier 
knew  that  pens  in  which  the  cattle 
were  placed  were  infected,  and  that 
the  agent  In  charge  of  the  ahipment 
did  not.  but  acted  on  the  assurance 
of  the  carrier,  the  shipper  was  not 
negligent.  International,  etc.,  R.  Co. 
V.  McCuHough.  (Tex.  Civ.  A.)  118  SW 
658.  (3)  In  an  action  by  a  eonslmee 
against  a  carrier  for  damages  to 
frutt  from  defective  drainpipes  m  a 
refrigerator  car  used  by  piaintitt  for 
storage  after  the  relations  of  carrier 
and  warehouseman  had  terminated, 
where  It  appeared  that.  If  the  fruit 
had  been  removed  from  the  car,  it 
would  have  spoiled  Immediately  be- 
cause the  consignee  had  no  cold  stor- 
age facilities,  the  consignee  -  would 
not  be  negligent  In  falling  so  to  do. 
Missouri,  etc.,  R.  Co.  v.  Trlpls.  (Tex. 
Civ.  A.)  117  SW  199.  (4)  Where  a 
carrier  failed  to  furnish  cars  for  a 
shipment  of  cattle  at  the  time  agreed 
on,  and  the  neareM  watering  place 
was  two  and  one-half  miles  away, 
the  shipper  waa  not  guilty  of  con- 
tributory negligence  because  he  al- 
lowed his  cattle  to  remain  In  the 
pens,  where  the  carrier's  agent  told 
him  that  the  train  was  liable  to  come 
at  any  time.  San  Antonio,  etc.,  R. 
Co.  V.  Storey.  (Tex.  Civ.  A.)  172  RW 
188.  (5)  For  other  decisions  In  which 
It  was  held  that  the  shipper  was  not 
negligent  see  Wabash  R.  Co,  v.  Camo- 
bell.  219  III.  312.  76  NR  346.  8  LRANS 
1092;  Chicago,  etc.,  R.  Co.  v.  Bulley, 
(Tex.  CIv.  A.)  140  SW  480. 

40.  Vallnr*  to  notlfr  eanier  of 
oharaotev  of  goods  see  Infra  SS  136- 
144. 

47.  Bradley  v.  Lake  Shore,  etc.,  R. 
Co..  145  App.  DIv.  312.  129  NTS  1045. 

48.  Shay  v.  Union  Pac.  R.  Co., 
flUah)  153  P  31. 


For  Utar  eMa».  derelopBUUita  and  obaaffea  In  the  law  see  cumulative  Annotations,  same  title,  _ 
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a  common  carrier  receives  goods  for  shipment 

is  required  to  deliver  them  according  to  the  agree- 
ment, yet,  if  the  owner  accompanies  them,  the  car- 
rier is  not  liable  for  any  injury  or  loss  that  .may 
oocur  through  the  act  of  the  owner  or  through  any 
agency  that  is  under  his  exclusive  oontrol.*'  It 
has  frequently  been  held  that  if  in  case  of  ^ipment 
of  animals  the  shipper  accompanies  them,  by  ar- 
rangement with  the  carrier,  for  the  purpose  of  giv- 
ing them  necessary  oaro,  the  carrier  is  not  liable 
for  loss  or  injury  due  to  the  shipper's  own  fault," 
especially  where  the  inherent  vice  of  the  animals 
contributes  to  the  injuries  sustained."  And  the 
carrira*  is  not  liable  for  injuries  to  the  shipment 
occasioned  by  improper  interference  of  the  owner 
with  the  earner's  managemuLt  of  the  tran^r- 
tation." 

Violation  of  the  twen^-eiglit  hour  law.   It  has 

bera  held  that  where  a  shipper  of  live  stock  con- 
sents to,  and  participates  with  th£  carrier  in,  the 
violation  of  the  twenty-eight  hour  law,  he  cannot 
thereafter  maintain  a  civil  action  for  damages 
all^;ed  to  have  been  caused  by  such  violation.'^ 

Carrier  following  shipper's  directions.  If  the  car- 
rier follows  the  shipper's  directions  aa  to  method 
of  transportation,  and  loss  or  injury  results  there- 
from, the  carrier  will  not  be  liable,*^  unless  because 
of  an  unreasonable  delay  in  transportation  it  be- 
comes the  carrier's  duty  to  disregard  the  instmcti(m 


and  to  take  sueh  precautions  for  the  preservation 
of  the  goods  as  are  rendered  aeoeesary  by  snch 
delay." 

[$  136]  (2)  Concealment  of  Nature  or  Value  of 
OoodB — (a)  Statement  of  Rnle.  It  is  the  right  of 
the  carrier  to  require  good  faith  on  the  p>art  of 
those  persons  who  deliver  goods  to  be  carried,  or 
enter  into  contracts  with  it."  And  it  is  well 
settled  that,  where  the  shipper  either  by  his  acts 
or  his  omissions  fraudulently  conceals  the  nature  or 
the  value  of  the  goods  shipped,  the  effect  of  euch 
conduct  is  to  relieve  the  carrier  from  its  liability 
as  insurer."^  The  decisions,  however,  are  not  in 
entire  harmony  in  respect  of  the  extent  of  the  car- 
rier's liability  under  ^e  circumstances.  In  some 
decisions  it  is  held- that  if  the  loss  is  due  to  the 
carrier 's  omission  of  such  precautions  as  were  neces- 
sary to  the  safe  transportation  and  delivery  of  the 
goods,  superinduced  by  the  shipper's  fraudulent 
conduct,  tbe  carrier  is  absolved  from  all  liability  ;^ 
and,  while  there  are  some  decisions  holding  that 
notwithstanding  the  fraud  of  the  shipper  the  earner 
is  liable  as  an  ordinary  bailee  of  the  property  for 
hire  and  as  such  charged  with  the  duty  to  exercise 
ordinary  care  safely  to  keep  and  to  deliver  the  prop- 
erty," it  has  either  been  held  or  stud  in  a  laj^e 
number  of  decisions  in  which  the  goods  shipped 
were  money,  jewelry,  or  other- valuables  so  con- 
cealed as  to  hide  their  value  and  mislead  the  car- 


49.  Nunnelee  v.  St.  Iiouls,  etc.,  R. 
Co.,  <Mo.  A.)  129  SW  762  (holding 
that,  tn  an  action  against  a  carrl«r 
for  sroods  burned  In  transit,  where 
the  only  way  the  lire  could  have  orig- 
inated was  from  a  lighted  lantern 
under  the  esclusive  control  of  the 
shipper  who  was  traveling  In  the 
car,  the  carrier  could  not  be  held  li- 
able without  evidence  shoving  that 
it  did,  as  a  matter  of  fact,  cause  the 
fire  to  be  started  from  the  lantern). 

00.    See  supra  {  107. 

61.   Adams  Kxpress  Co.  v.  Scott, 

113  Va.  1,  It  SE  450,  AnnCasl913D 
972.    See  also  Infra  j  149. 

63.  Hutchinson  v.  Chicago,  etc.,  H. 
Co.,  37  Minn.  524,  S6  NW  433;  Ames 
V.  Fargo.  114  App.  Dlv.  666,  99  NTS 
994;  Roderick  v.  Baltimore,  etc.,  R. 
Co.,  7  W.  Va.  54. 

Ja}  An  apt  iUnstratlOB.  of  thla 
prlnelple  is  found  In  Ames  v,  Fargo, 

114  App.  Dlv.  666,  99  NYS  994.  In 
this  case  It  appeared  that  plalntlft 
purchased  a  mare  and  arranged  with 
the  agent  of  defendant  express  com- 
pany for  her  transportation.  She 
was  delivered  and  placed  In  a  stall 
in  a  car,  and  tied  by  an  employee 
of  the  railroad  company  who  was 
acting  under  the  directions  of  plain- 
tlfrs  agent.  Defendant's  emplD:ree 
attempted  to  tie  her  and  objected 
that  she  was  tied  too  long,  but  his 
opinion  was  overruled  by  the  others. 
During  the  trip  the  mare  reared,  got 
her  forefeet  or  legs  over  the  top  of 
the  gate  of  the  stall,  and  permanently 
Injured  herself.  It  was  held  that 
the  proximate  cause  of  the  accident 
was  the  slack  tie,  for  which  defend- 
ant was  not  liable. 

63l  Flucklger  v.  Chicago,  etc.,  R. 
Co..  99  Nebr.  6,  164  NW  865. 

64,  Texas,  etc.,  R.  Co.  v.  Dorsey, 
SO  T«.  Civ.  A.  377.  70  SW  675  (hold- 
ing that  if  a  consignor  of  perishable 
goods  Is  guilty  of  negligence  In  In- 
structing the  carrier  not  to  Ice,  and, 
by  reason  of  obedience  thereto,  dam- 
age results,  the  consignor  and  not  the 
carrier  is  responsible  to  the  con- 
signee):  Glllett  v.  Missouri,  etc..  R. 
Co.,  (Tex.  C:iv.  A.)  68  SW  61  (holding 
that,  where  a  shipment  of  vegetables 
was  made  In  the  month  of  February 
when  freezing  weather  Is  not  un- 
usual, and  the  consignors  directed 
the  carrier  to  leave  open  a  vent  In 
the  car,  they  could  not  recover  for 
loss  hy  severe  but  not  unprecedented 
cold  weather). 


B6.  Texas,  etc.,  R.  Co.  v.  Dorsey, 
SO  Tex.  Civ.  A.  «77,  70  SW  676. 

66.  Graves  v.  Lake  Shore,  etc..  R. 
Co^lST  Mass.  33.  34,  60  AmR  282. 

ST.  American  Express  Qo,  v.  Per- 
kins. 42  111.  468:  Chicago,  etc..  R.  Co, 
V.  Thompson,  19  111.  638:  Rice  v.  In- 
dianapolis, etc.,  R.  Co.,  3  Mo.  A.  27; 
Head  v.  Pacific  Express  Co.,  60  Tex. 
Civ,  A.  169,  lie  SW  682.  See  also 
as  supporting  this  rule  Earnest  v. 
Southern  Express  Co.,  8  F.  Cas.  Ho. 
4,248,  1  Woods  673:  Hayes  v.  Wells. 
23  Cal.  186,  83  AmD  89;  Charleston, 
etc.,  R.  Co.  V.  Moore,  80  Ga.  522,  5 
SB  769;  Savannah,  etCy  R.  Co.  v.  Col- 
lins. 77  Ga.  376,  3  SE  416,  4  AmSR 
87;  Everett  v.  Southern  Express  Co., 
46  Ga,  303;  O'Connor  v.  Great  North- 
ern R.  Co..  118  Minn.  223.  136  NW 
743;  Belger  v.  Dlnsmore,  51  N.  T. 
166.  10  AmR  676;  Stokes  v.  Delaware, 
etc.,  R.  Co..  74  Misc.  402,  132  NYS 
428;  Gllman  v.  Postal  Tel.  Co.,  48 
Misc.  372.  95  NYS  664;  Gorham  Mfg. 
Co.  V.  Fargo.  36  N.  Y.  Super.  434; 
Richard  v.  westcott,  15  N.  Y.  Super. 
589;  Wright  v.  Adams  Express  Co.. 
43  Pa.  Super.  40  Caff  230  Pa.  636.  79 
A  7601;  Jenkins  v,  Atlantic  Coast 
Line  R.  Co..  84  S.  C.  620,  66  SE  407; 
Bottum  v.  Charleston,  etc.,  R  Co..  72 
S.  C.  375,  51  SB  986.  110  AmSR  610. 
2  LRANS  773  and  note.  6  AnnCas  118 
and  note;  Shackt  v.  Illinois  Cent.  R. 
Co.,  94  Tenn.  658,  30  SW  742,  28  LRA 
176;  Southern  Express  Co.  v.  Keeler, 
109  Va.  459,  64  SE  ii\  Gibbon  v. 
Paynton.  4  Burr.  2298,  98  Reprint  199; 
Bradley  v.  Waterhouse,  3  C.  &  P.  154. 
14  ECL  587:  and  cases  infra  notes 
68-64  in  this  section.  ■ 

[a]  Fraud  of  consignor;  how  sf- 
feots  oouslgBee. — Where  It  appeared 
that  the  consignor  had  misdescrlbed 
the  character  of  the  goods  tn  order 
to  get  them  carried  at  a  lower  rate. 
It  was  held  that  this  did  not  defeat 
the  consignee's  right  of  action  for 
loss  of  the  ^oods.  but  that  the  car- 
rier was  entitled  to  an  allowance  of 
the  amount  of  freight  evaded.  Rice 
V.  Indianapolis,  etc.,  R.  Co.,  3  Mo.  A. 
27. 

68.  Oalt  V.  Adams  Express  Co..  11 
D.  C.  1E4,  48  AmR  742;  llToblle.  etc.. 
R.  Co.  V.  Phillips.  103  Miss.  6.16.  60 
S  672;  St.  Louis  Southwestern  R.  Co. 
V.  Ray.  (Tex.  Civ.  A.)  127  SW  281 : 
Pacific  Express  Co.  v.  Pitman.  30 
Tex.  Civ.  A.  626.  71  SW  312. 

5&  Head  v.  Pacific  Fxnress  Co.,  60 
Tex.  Civ.  A.  169,  126  SW  S82.  And 


see  dictum  in  Orange  County  Bank 
V.  Brown,  9  Wend.  (N.  T.)  86.  24 
AmD  129  (where  It  was  said  that  the 
carrier  would  be  liable  only  for  gross 
negligence). 

"That  the  Bhippef  wronged  it 
ought  not  to  operate  as  a  license  to 
It  to  wrong  the  shipper.  The  answer 
to  the  question.  In  a  given  case, 
should   therefore,   we   think,   be  a 

auallfled  one.  If,  for  instance,  in 
ie  Instant  case  the  carrier,  In  trans- 
porting the  package,  used  such  care 
as  an  ordinarily  prudent  person 
would  have  used  to  safely  transport 
and  deliver  such  a  package  as  it  ap- 
peared and  was  represented  to  be, 
and  nevertheless  lost  the  ring.  It 
would,  we  think,  be  discharged  of  all 
liability  If  it  should  be  n:ade  to  ap- 
pear that,  by  relying  upon  the  truth 
of  the  representations,  it  had  been 
induced  to  omit  precautions  it  other- 
wise would  have  resorted  to  to  safely 
carry  and  deliver  the  package.  Sup- 
pose, for  Instance,  exercising  the  care 
an  ordinarily  prudent  person  under 
the  same  circumstances  would  have 
exercised  In  hahdllng  such  a  package 
as  the  shipper  represented  and  as 
the  one  in  question  appeared  to  be, 
the  carrier  had  carried  it  in  Its  car 
outside  its  safe  and  without  fault 
on  the  carrier's  part  it  had  been  de- 
stroyed by  Are,  when  had  the  real 
nature  and  value  of  the  package  and 
its  contents  been  disclosed  to  it  same 
would  have  been  carried  in  Its  safe 
and  escaped  destruction  by  fire; 
ought  it  to  be  held  to  be  liable  to 
the  owner  in  any  sum?  We  think 
not.  In  such  a  case,  having  dis- 
charged the  duty  It  owed,  to  the 
owner  of  the  package,  notwithstand- 
ing his  false  representations  made 
to  it.  to  use  ordinary  care  in  hand- 
ling his  property  while  in  its  cus- 
tody. It  would  be  without  fault,  and 
we  think  Justly  could  say  that  had 
It  not  been  misled  by  the  false  rep- 
resentations to  omit  precautions  it 
otherwise  would  have  taken,  the  ring 
would  not  have  been  destroyed,  and 
that,  as  it  would  not  have  been,  the 
owner,  who  alone  was  in  fault, 
should  bear  the  entire  loss.  .  .  . 
But  if  the  carrier  In  handling  the 
package  did  not  use  the  care  an 
ordinarily  prudent  person  would  have 
used  In  handling  such  a  package  as 
It  appeared  and  was  represented  to 
be,  and  If  the  ring  was  lost  aa  a 
result  of  its  Xailure  Jto>uM  such  care, 

Digitized  by  LjOOg  LC 


116    [IOC.  J.] 


CARRIERS 


[§§  136-137 


rier  that  the  latter  is  discharged  absolutely  from 
any  liability  for  loss  or  injury  to  such  property.™ 
However,  the  shipper's  fraudulent  conduct  will  not 
operate  to  bar  a  recovery  for  loss  of  the  less  valu- 
able goods  in  which  the  jewelry  or  money  or  other 
valuables  were  concealed,"  and  the  weight  of  au- 
thority holds  in  rsspect  of  fraudulent  concealment 
as  to  goods  other  than  money,  jewels,  and  other 
valuables,  that  even  though  the  shipper  is  guilty 
of  misrepresentation,  intentional  or  otherwise,  he 
would  nevertheless  be  entitled  to  recover  the  ap- 
parent value  of  the  goods  according  to  the  repre- 
sentations made,*"  but  nothing  beyond  tbis.*^  This 
rule  is  not  aifected  by  a  statute  regulating  inter- 
state commerce,  which  statute  prohibits  a  shipper 
from  obtaining  the  transportation  of  property  at 


less  than  the  regular  rates  established  and  in  force 
by  fraudulent  representations  as  to  value,  and 
making  such  fraud  a  misdemeanor  and  imposing  a 
penalty  therefor." 

[$  137]  (b)  Considerations  on  Which  Bale  is 
Based.  Briefly  stated  the  reasons  on  which  the 
rule  is  based  are:  (1)  That  the  carrier  is,  by  the 
fraudulent  act  of  the  shipper,  deprived  of  the  com- 
pensation to  which  it  is  entitled,  in  proportion  to 
the  value  of  the  article  intrusted  to  its  care  and 
the  consequent  risk;^  (2)  that  it  tends  to  lessen 
the  vigilance  which  the  carrier  would  otherwise 
exercise;^  and  (3)  that,  by  reason  of  the  fraud  of 
the  shipper  in  misleading  the  carrier,  the  latter  has 
not  in  fact  accepted  or  undertaken  to  carry  the 
goods  delivered  to  it." 


why  should  It  not  be  held  to  be  liable 
for  the  value  of  the  property?  Cer- 
tainly, had  It  converted  the  property 
to  its  own  use.  It  would  be  no  an- 
swer to  the  owner's  suit  for  its 
value,  to  say  that  he  had  falsely  rep- 
resented that  value  when  he  con- 
fided It  to  the  carrier.  When  In- 
stead of  Its  being  lost  to  the  owner 
by  belne  so  converted,  the  property 
la  lost  lo  him  as  the  result  of  the 
carrier's  failure  to  use  such  care  as 
he  was  bound  to  use  notwithstanding 
the  false  representations,  why  should 
it  be  held  to  be  discharged  from  lia- 
bility? In  such  a  case  Its  failure  to 
use  such  care  could  not  be  attributed 
to  the  false  representations,  and 
therefore  Its  conduct  could  not  be 
said  to  have  been  influenced  by 
them."  Head  v.  Pacific  Express  Co., 
60  Tex.  Civ.  A.  169,  174,  126  SW  682. 

80.  U.  S. — Earnest  v.  Southern 
Express  Co.,  8  F.  Cas.  No.  4.248,  1 
Woods  573  (money  in  box  with  ar- 
ticles of  small  value). 

Cal. — Hayes  v.  Wells,  23  Cal-  185, 
83  AmD  8a  (holdlne  that  common 
carriers  of  letters  Inclosed  In  en- 
velopes are  not  liable  for  any  arti- 
cles of  special  value  contained  In 
such  letters,  unless  Informed  of  Its 
contents  at  the  time  of  the  receipt 
of  the  letter). 

111. — Oppenhelnrer  v.  U.  S.  Express 
Co.,  69  111.  62,  18  AmR  696:  ChlcaKO, 
etc.,  R.  Co.  V.  Thompson,  19  111.  578 
(money  In  box  filled  with  feather 
beds). 

Ky. — Chesapeake,  etc..  R.  Co.  V. 
Half,  136  Ky.  379,  124  SW  J7Z,  Ann 
Casl912A  36-t  and  note, 

Me. — Little  V.  Boston,  etc.,  R.  Co., 
66  Me.  239. 

N.  Y. — Belger  v.  Dinsmore,  Gl  N. 
T.  166.  10  AmR  B75  (money  In  box 
with  artlcle.1  of  small  value);  Nathan 
V.  Woolverton,  149  App.  Div.  191, 
134  NYS  4G9;  Warner  v.  Western 
Transp.  Co.,  28  N.  Y.  Super.  490; 
Richards  v.  Wcstcott.  IB  N.  Y.  Super. 
689  (Jewelry  in  trunk);  Oilman  v. 
Postal  Tel.  Co.,  48  Misc.  872.  96  NYS 
664  (money  wrapped  up  tn  news- 
paper ao  as  to  create  Impression  that 

fiackage  was  con^paratlvely  value- 
ess). 

Pa. — Relf  V.  Rapp,  8  Watts  &  S. 
21.  87  AmD  B2S. 

Tex. — Houston,    etc.,    R.  Co. 
Burke,  65  Tex.  32S. 

Bng. — Gibbon  v.  Paynton,  4  Burr. 
2298,  98  Reprint  199  (money  In  mail 
bag  stuffed  with  hay);  Bradley  v. 
Waterhouse.  8  C.  ft  P.  1B4,  14  BCti 
687  (money  In  package  of  tea);  CTlay 
T.  Wlllan.  1  H.  Bl.  298,  126  Reprint 
174. 

ra}  VMUr  nMOlal  •tefeatorr  vo- 
vlaloiUi^O )  By  express  statutory 
provision  in  (Georgia,  fraudulent  mis- 
representation by  the  shipper  or  con- 
cealment of  the  value  of  the  goods 
shipped  will  release  the  carrier  ab- 
solutely from  any  liability  for  Joss 
oV  injury  (Wood  v.  Southnrn  Express 
Co..  96  Ga.  451,  22  SE  635;  Green  v. 
Southern  Express  Co..  45  Ga.  305; 
Southern  Express  Co  v.  Everett,  37 
Ga.  688:  Central  of  Georgia  R.  Co. 
V.  Jones,  7  Ga.  A.  165,  66  SE  492; 


Southern  Express  Co.  v.  Pope,  6  Ga, 
A.  689,  63  SE  809);  (2)  and  the  ship- 
per cannot  recover  even  the  small 
apparent  value  of  the  package 
(Southern  Express  Co,  v.  Pope,  S  Qa. 
A.  689,  63  SE  809). 

[b]  Sffeot  of  statute  prohlMtlng 
limitation  of  liabiUty. — The  rule  Is 
not  affected  by  a  statute  prohibiting 
carriers  from  limiting  their  Common- 
law  liability  by  general  or  special 
notice,  or  by  Inserting  exceptions  In 
the  bill  of  lading  or  memorandum 
given  on  receipt  of  the  goods  for 
transportation,  or  In  any  other  man- 
ner. Houston,  etc.,  R.  Co.  v.  Burke, 
55  Tex.  323. 

61.  Chicago,  etc.,  R.  Co.  v.  Shea. 
66  111,  471;  Chicago,  etc.,  R.  Co.  v. 
Thompson,  19  111.  678;  Richards  v. 
Westcott,  IB  N.  Y.  Super.  58S). 

[a]  Thus  (1)  the  fact  that  the 
shipper  conceals  valuable  clothing 
and  furs  in  beddlne  shipped  by  him 
wlU  not  prevent  his  recovering  for 
the  loss  of  the  bedding,  although  he 
cannot  recover  for  the  valuable  arti- 
cles. Chicago,  etc.,  R.  Co.  v.  Shea, 
66  111.  471.  (2)  Where  the  Jewelry 
was  placed  In  a  trunk  for  shipment, 
although  the  value  of  the  jewelry 
cannot  be  recovered,  in  case  of  loss 
the  shipper  may  recover  for  such 
articles  as  are  usually  and  properly 
comprised  In  the  term  "baggage. 
Richards  v,  Westcott,  15  N.  Y.  Super. 
589. 

63.  U.  S. — Wells  V.  Nelman-Mar- 
cus  Co.,  227  U.  S.  469,  33  SCt  267, 
57  L.  ed  600. 

Ark. — Kansas  City,  etc^  R.  Co.  v. 
New  York  Cent.,  etc.,  R.  Co.,  110 
Ark.  612,  163  SW  171. 

Minn. — Harrington  v.  Wabash  R. 
Co..  108  Minn.  257,  122  NW  14,  23 
LRANS  746  and  note. 

N.  Y.— -Goldberg  v.  New  York  Cent., 
etc.,  R.  Co.,  164  App.  Dlv.  389,  149 
NYS  629. 

S.  C. — Jenkins  v.  Atlantic  Coast 
Line  R.  Co ,  84  S.  C.  520,  66  SE  407. 

Va. — ^Adams  Express  Co.  v.  Oreen, 
112  Va.  627,  72  SE  102. 

See  also  Infra  I  143. 

"The  reasonable  and  just  conse- 
quence of  misrepresentation  of  value 
to  get  lower  rate  of  shipment  is  not 
that  the  shipper  recover  nothing  but 
that  he  is  estopped  to  recover  more 
than  the  value  declared  to  obtain  the 
rate."  Wells  v.  Neliran-Harcus  Co.. 
227  U.  S.  469,  38  SCt  267,  57  L.  ed. 
600. 

[a]  Thns  (1)  even  though  the  ship- 
per Is  guilty  of  fraud  Tn  shipping 
cigars  under  the  description  "tobac- 
co," he  nevertheless  would  be  en- 
titled to  recover  the  value,  not  ex- 
ceeding the  amount  demanded,  of 
the  tobacco  lost  under  that  descrip- 
tion. Jenkins  v.  Atlantic  Coast  Line 
n.  Co..  84  S.  C.  620.  66  SE  407. 
(2)  Where  a  box  of  pictures  was 
shipped  with  a  lot  of  household  ef- 
fects and  billed  as  glass.  In  the 
absence  of  actual  fraud  the  carrier 
Is  liable  only  for  the  value  of  a 
box  of  hou.sehold  glass.  Bottum  v. 
Charleston,  etc.,  R.  Co..  72  S.  C.  375. 
51  SE  985.  no  AmSR  610.  2  LRANS 
773.  5  AnnCas  118. 


63.  New  York  Cent  etc.,  R.  Co.  v. 
Pralof.  100  U.  S.  24,  25  L.  ed.  531; 
Kansas  City,  etc.,  R.  Co.  v.  New 
York  Cent.,  etc..  R.  Co.,  110  Ark.  6U, 

•  163  SW  171,  173;  Magnln  v.  Dins- 
more,  70  N.  Y.  410. 

[a]  Estoppel. — The  shipper  in  all 
such  cases  will  be  estopped  by  his 
conduct  from  claiming  damages  for 
goods  different  and  of  a  greater  value 
than  he  represented  them  to  be. 
Kansas  City,  etc.,  R.  Co.  v.  New  York 
Cent.,  etc.,  R.  Co.,  110  Ark.  612,  162 
SW  171. 

64.  Adams  Express  Co.  v.  Green, 
112  Va.  627,  72  SE  102.  And  see 
Wells  V.  Nelman-MarcuB  Co.,  227 
U.  S.  469.  33  SCt  267.  57  L.  ed. 
600  (sustaining  this  view).  But 
compare  Ellison  v.  Adams  Express 
Co..  245  111.  410,  92  NE  277,  LRA 
191BA  502  (where  it  was  held  that, 
if  the  shipper  acts  in  violation  of 
this  statute  and  the  goods  are  de- 
stroyed in  the  hands  of  the  carrier, 
the  courts  will  not  aid  the  shipper 
to  recover  therefor). 

fa]  Shtoper's  Iguoranoe  of  olasslfl- 
oation  and  dlSerenoes  in  rat«s,i— Not- 
withstanding the  provisions  of  the 
statute  under  consideration,  where  a 
shipper.  Innocent  at  the  time  and 
Ignorant  of  any  classification  or  dif- 
ferences In  rates,  .shipped  a  race 
horse  and  paid  the  charee  made  by 
the  agent  without  being  Informed  of 
the  valuation  made,  a  contention  that 
recovery  Is  forbidden  by  the  statute 
of  1906,  because  indirectly  giving  a 
preference  In  rating  forbidden  by  the 
law,  cannot  be  sustained.  Klssen- 
ger  V.  Fitzgerald,  152  N.  C.  247,  67 
SE  588. 

65.  See  cases  Infra  note  66. 

68.  Everett  v.  Southern  Express 
Co.,  46  Ga.  303;  Chicago,  etc.,  R.  Co. 
V.  Shea.  66  111.  471;  Chicago,  etc..  R. 
Co.  V.  Thompson,  19  111.  178;  Rich- 
ards V.  Westcott,  16  N.  T.  Super. 
689;  Orange  County  Bank  v.  Brown, 
9  Wend.  (N.  T.)  8B,  24  AmD  123; 
Relf  V.  Rapp,  3  WatU  &  S.  (Pa.)  21, 
37  AmD  628. 

"The  carrier  has  a  rlgrlit  to  know 
the  value  of  the  article  he  is  asked 
to  carry,  that  he  may  take  the  better 
precaution  to  prevent  persona  from 
stealing  It  from  him,  or  to  prevent 
Its  loss  from  carelessness.  An  arti- 
cle of  small  value  presents  few 
temptations  to  the  thief.  The  com- 
pany may  safely  entrust  It  to  less 
trustful  agents,  and  take  less  pains 
to  protect  and  preserve  It.  Valuable 
articles  ought  to  be.  and  usually  are, 
put  In  a  safe  and  are  delivered  by 
the  most  trustworthy  agents  Into 
the  hands  of  the  consignee.  And 
for  this  extra  care  and  risk  a  higher 
price  Is  charged."  Everett  v.  South- 
ern Express  Co..  46  Ga.  303,  306. 

67.  Charleston,  etc..  R.  Co.  v. 
Moore.  80  Ga.  522,  524,  5  SE  769 
(where  the  court  said;  "The  prin- 
ciple upon  which  the  carrier  Is  re- 
lieved from  liability,  under  some  of 
the  decisions  of  this  court,  as  al- 
ready stated,  is  that  there  was  a 
fraud  upon  the  carrier;  but  there  Is 
another  good  reason:  the  carrier  did 
not  undertake  to  carry  anything  but 
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138]  (c)  BigU  and  Dnty  of  Carrier  to  Ascer- 
tain Value  of  Ooodi.  Inasmn^  as  the  freight  may 
depuid  on  the  value  of  the  article  to  be  oarried,  the 
earrier  has  a  riglit  to  inquire  as  to  its  Talue,"  and 
ordinarily  it  is  the  duty  of  the  earrier  to  make 
inqni]7  as  to  the  general  nature  of  the  artioles 
shipped  and  of  th«r  value  before  it  consents  to 
receive  them;^  and  its  failure  bo  to  do  cannot 
defeat  the  shipper's  ri^ht  to  recover  the  full  value 
of  the  package  if  lost,  in  the  absence  of  any  show- 
ing of  fraud  or  deceit  on  the  part  of  the  shipper.™ 
However,  in  the  absence  of  more  definite  informa- 
tion, the  carrier  has  the  right  to  accept  the  ship- 
per'a  marks  as  to  the  contents  of  a  package  ottered 
for  transportation  and  is  not  bound  to  inquire  par- 
ticularly about  them  in  order  to  take  advantage  of 
a  false  classification.'^  And  where  a  shipper  ex- 
pressly represents  the  ccmtents  of  a  package  to  be 
of  a  designated  character,  it  is  not  the  duty  of  the 
earrier  to  ask  for  a  repetition  of  the  statement, 
nor  to  disbelieve  it  and  open  the  box  and  see  for 
itself.'^  The  rule  is  subject  to  the  reasonable  quali- 
fication that,  if  the  owner  is  guilty  of  any  fraud  or 
imposition,  as  by  Concealing  the  value  or  nature  of 
the  article,  or  if  he  deludes  the  carrier  by  his  own 
carelessness  in  treating  the  parcel  as  a  thing  o,£  no 
value,  he  cannot  hold  the  carrier  liable  for  the  loss 
of  the  gooda.^^ 

[$  139]    (d)   Duty  of  Shipper  to  State  Value. 


The  shipper  is  under  no  obligation  to  state  the  value 
and  character  of  &e  goods  tendered,  except  when 
they  are  dangerous  or  of  a  nature  requiring  special 
care,  as  when  glass  is  flipped  nor  is  he  under 
any  duty  to  inform  the  carrier  of  the  value  of  his 
goods  when  no  inquiry  is  made;  he  is  only  bound  to 
refrain  from  using  any  artifice,  designed  or  not,  by 
whi4^  the  earrier  would  be  led  to  believe  that  such 
goods  were  worth  less  than  their  apparent  value." 
But  when  he  has  voluntarily  made  a  deelavation  of 
the  value  of  his  property,  and  the  earrier  acts  on 
such  declaration  in  fixing  the  rate  of  freight  and 
the  manner  of  transportation,  be  is  bound  by  his 
statements  and  cannot  then  r^udiate  them,  al- 
though he  may  not  have  known  that  his  statement 
was  calculated  to  aSeet  the  carrier's  liability." 

[$  140]  (e)  ActoiQ  MiBrepresentation  and  Oon- 
ceabnent  EaoiTalent.  The  shipper  may  become 
chargeable  with  fraud  on  a  carrier,  throi^h  im- 
position and  deception,  as  well  when  he  is  silent  as 
when  he  speaks  that  which  is  untrue.''  It  is  imma- 
terial whether  the  fraud  is  practiced  on  the  earrier 
by  means  of  actual  false  representations,  or  by 
so  packing  the  goods  as  to  induce  the  earrier  to 
think  that  the  cases  contain  only  what  the  pack- 
ing would  seon  to  indicate,  when  in  reality  they 
contain  something  more  valuable."  The  effect 
on  the  carrier's  liability  in  each  case  is  the  same." 

[$  141]  (f)  Intent  to  Defraud  Unnecessary.  As 


household  goods;  wearing  apparel 
was  not  Included  In  the  contract: 
and  hence  the  carrier  was  only  bound 
to  carry  such  goods  aa  the  shipper 
represented  to  be  contained  In  the 
boxes  and  bundles,  and  which  It  con- 
tracted to  carry"). 

es.  Little  V.  Boston,  etc.,  R.  Co., 
«6  Me.  239. 

SO.  Ala. — Southern  Kxpress  Co.*  v. 
Crook.  44  Ala.  468,  4  AmHliO. 

Cal.— Hayes  v.  WeUs,  2S  Cal.  185, 
83  AmD  89. 

Ga. — Southern  E^Kpress  Co.  v.  Bv- 
erett,  37  Oa.  688. 

111.— Parmelee  v.  LowitS,  74  111. 
116,  24  AmR  276. 

Me. — Little  V.  Boston,  etc.,  R.  Co., 
B6  Me.  239. 

Mass. — Phillips  V.  Earle,  8  Pick. 
182. 

Mich. — Farnsworth  v.  National  Ex- 
press Co.,  166  Mich,  676,  132  NW 
441. 

N.  T. — Harmon  v.  New  Tork,  etc., 
R.  Co.,  28  Barb.  323;  Gorham  Mfg. 
Co.  V,  Pargo.  35  N.  T.  Super.  434; 
Orange  County  Bank  v.  Brown,  9 
Wend.  85,  24  AmD  129;  Sewall  v. 
Allen.  6  Wend.  335. 

Pa. — Relf  V.  Rapp,  8  Watts  &  S. 
21.  37  AmD  628;  Bdelsohn  v.  U.  S. 
Bxpresa  Co.,  4  Lackjur  61. 

Tex. — Galveston  R.  Co.  v.  Quilhot, 
rcfv.  A.>  12S  SW  200:  Southern  Pac. 
Co.  D*ArcalB.  27  Tex.  Civ.  A.  87. 
64  SW  818. 

Eng. — Brooke  t.  Pickwick.  4  BIng. 
218.  13  KCIi  476.  136  Reprint  753; 
Walker  v.  Jackaon.  10  M.  &  W.  161, 
1B2  Reprint  424. 

70.  Ala. — Louisville,  etc.,  R.  Co. 
V.  Rlsensteln,  (A.)  69  8  248. 

Mtcb. — ^Farnsworth  v.  National  Bx- 
presa  Co..  166  Htch.  678.  182  NW  441. 

Xlnn. — O'Connor  v.  Great  North- 
em  R.  Co.,  118  Minn.  223,  136  NW 
748. 

N.  Y. — Oorham  Mfg.  Ca  v.  Pargo, 
35  N.  T.  SuDer.  434. 

Pa. — Wright  V.  Adams  Shcpress  Co.. 
43  Pa.  Super.  40  [afT  230  Pa.  <SB.  79 
A  7601. 

S.  C. — Jenkins  v,  Atlantic  Coast 
Line  R.  Co..  84  S.  C.  520.  66  407. 

Tex. — Galveston,  etc..  R,  Co.  v, 
Quilhot,  (Civ.  A.)  134  SW  261;  Head 

Pacmc  Express  Co.,  60  Tex,  Civ.  A. 
169.  128  SW  682  fcit  Cycl;  Southern 
Pac  Co.  V,  IVArcals,  27  Tex.  Civ.  A. 
57.  64  SW  813. 

Va. — Southern-  Express  Co.  v. 
Keeler.  lOS  Va.  468,  64  SB  38. 


[a]  Thus,  a  failure  of  a  carrier  to 
ascertain  the  true  value  of  a  pack- 
age to  be  carried  and  to  charge  Its 
regular  schedule  rates  therefor,  as 
authorized  by  Pub.  Acts  (1309),  No. 
300,  could  not  defeat  the  shipper's 
right  to  recover  the  full  value  of 
the  package.  If  lost,  in  the  absence 
of  any  showing  of  limitation  of  lia- 
bility In  the  contract  of  carriage  or 
of  any  fraud  or  deceit  of  the  ship- 
per, Farnsworth  v.  National  Express 
Co.,  1G6  Mich.  676,  132  NW  441. 

71.  Savannah,  etc..  R.  Co.  v.  Col- 
lins, 77  Ga.  376,  3  SB  416,  4  AmSH 
87:  Harrington  v.  Wabash  R.  Co.. 
lOk  Minn.  2I7,  122  NW  14,  23  LRANS 
745  and  note;  Bottum  v.  Charleston, 
etc.,  R.  Co..  72  S.  C.  375.  51  SB  985, 
110  AraSR  610,  2  LRANS  773  and 
note,  5  AnnCas  118, 

[a]  Tbus,  where  pictures  are  ship- 
ped in  a  box  marked  "Glass ,"  the 
carrier  Is  not  required  to  inquire  into 
the  nature  and  value  of  the  contents 
of  the  box.  Bottum  v.  Charleston, 
etc.,  R.  Co.,  72  S.  C.  375,  51  SE  985. 
no  AmSR  610.  2  LRANS  772.  5  Ann 
Cas  118. 

73.  Bottum  v.  Charleston,  etc..  R. 
Co..  72  S.  C.  875.  61  SE  98B,  110  Am 
SR  610.  2  LRANS  778  and  note.  5 
AnnCas  118. 

73.  Southern  Express  Co.  v.  Ev- 
eratt,  87  Ga.  688;  Relf  v.  Rapp,  8 
Watts  &  3.  (Pa.)  21.  87  AmD  628. 

[a]  X«tt«ni  Introstad  to  oarrler  tor 
tnuunalsalviLi— The  carrier  Is  under 
no  obligation  to  make  Inquiry  as  to 
the  contents  of  letters  intrusted  to 
It  for  transmission.  On  the  other 
hand,  it  Is  the  duty  of  the  person 
employing  the  carrier  to  Inform  him 
of  such  value.  In  all  cases  where  he 
desires  to  hold  the  latter  responsible 
beyond  that  of  an  ordinary  letter  not 
containing  articles  or  paper  of  a 
special  value.  Where  he  does  not 
desire  to  hold  the-carrfer  responsible 
In  withholding  the  information  he 
assumes  the  risk  and  avoids  the 
payment  of  the  extra  compensation 
which  the  carrier  would  be  entitled 
to  demand.  Hayes  v.  Wells.  23  Cal. 
18S.  83  AmD  89. 

74.  Crouch  V.  London,  etc.,  R.  Co,, 
14  C,  B.  255.  78  ECL  264.  139  Reprint 
105. 

76.  Ala, — Southern  Express  Co.  v, 
Crook.  44  Ala.  468.  4  AmR  140. 

D.  C. — Gait  v.  Adams  Express  Co., 
11  D.  C.  124.  48  AmR  742. 

III. — Boscowitx  V.  Adams  Bxprees 


Co.,  »8  111.  B28,  84  AmR  191;  Parme- 
lee v,  Lowltz,  74  111.  116,  24  AmR 
276, 

La. — Passett  V.  Ruark,  8  La.  Ann. 
694;  Baldwin  V.  Collins,  9  Rob.  468. 
Me. — Little  V.  Boston,  etc.,  B.  Co., 

66  Me,  239. 

Minn.— O'Connor  V.  Great  Northern 
R.  Co..  116  Minn.  228,  136  NW  743, 

N.  Y. — Baldwin  v.  Liverpool,  etc., 
SS.  Co.,  74  N.  Y.  125,  30  AmR  277; 
Sewall  V.  Allen,  6  Wend.  335. 

Pa, — (Tamden,  etc.,  R.  Co.  v.  Bal- 
dauf.  16  Pa.  67,  fifi  AmD  481;  Relf 
V.  Rapp.  8  Watts  &  8.  21,  37  AmD 
628;  Caldwell  v.  tJ.  S.  Express  Co.. 
86  Pa.  Suoer,  465, 

Tex. — Head  v.  Pacific  Express  Co., 
60  Tex.  Civ,  A,  169.  126  SW  682;  Gal- 
veston, etc..  R.  Co,  V.  Quilhot,  (Civ. 
A.)  123  SW  200;  Southern  Pac.  Co, 
V.  D'Arcais,  27  Tex.  Civ.  A.  57,  64  SW 
813;  Gulf,  etc..  R.  Co.  v,  Clark.  2 
Tex.  A,  Clv.  Cas.  {  512;  Texas  Ex- 
press Co,  V.  Scott,  2  Tex.  A.  Clv. 
Cas.  S  72. 

Va. — Southern  Express  Co.  v.  Kee- 
ler. 109  Va.  459,  61  SE  38. 

Eng. — Sleat  v,  Fagg,  5  B.  &  Aid. 
342.  7  ECL  191.  106  Reprint  1216; 
Bataon  v.  Donovan,  4  B.  &  Aid.  21.  « 
ECL  373.  106  Reprint  S46;  Macklln 
v.  Waterhouse,  5  Bing.  212,  15  ECL 
547,  180  Reprint  1042;  Brooke  v. 
Pickwick,  4  Blng,  218,  18  BCL  476, 
130  Reprint  753. 

7e.    See  infra  S  211  et  seq. 

77.  Porteous  v.  Adams  Express 
Co..  112  Minn.  81,  127  NW  429:  Mag- 
nin  v.  Dinsmore,  62  N.  Y.  35,  20  Am 
R  442, 

[a]  Wliether  slianoe  a  fraud  tta- 
paBduit  ftn  alzoiiiiiataiuwB^"S  Hence 
upon  the  part  of  the  shipper  as  to 
the  contents  of  a  package  offered  for 
transportation  n-ay  or  may  not  con- 
stitute fraud,  depending  upon  a  va- 
riety of  circumstances.  If  the  shape, 
size,  or  appearance  of  the  package  Is 
such  as  to  deceive  the  carrier,  silence 
by  the  person  offering  it  might  well 
amount  to  fraud  which  would  prevent 
a  recovery  of  a  greater  value  than 
that  stated  In  the  bill  of  lading." 
Porteous  v.  Adams  Express  Co,,  112 
Minn.  81.  36.  127  NW  429. 

78.  Shackt  v.  Illinois  Cent.  R,  Co., 
94  Tenn.  658.  30  SW  742,  28  LRA 
176:  and  cases  Infra  note  79. 

79.  Ga. — Southern  Express  Co.  v. 
Wood.  98  Ga.  268,  26^E  436;  South- 
ern Express  Co. 
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long  as  the  deception  practiced  on  the  carrier  causes 
it  to  omit  the  perfomance  of  some  duty  or  atten- 
tion which  proper  care  toward  that  kind  of  freight 
requires,  and,  by  reason  thereof,  the  goods  are  lost, 
it  is  immaterial,  as  respects  the  carrier's  liability, 
whether  the  deception  resulted  from  premeditation 
or  from  inadvertence  on  the  part  of  the  shipper.^ 
The  intention  to  impose  upon  the  carrier  is  not 
material;  it  is  enough  if  such  is  the  practical  effect 
of  the  conduct  of  the  sbipper.^^ 

[$  142]  (g)  Acts  Amountiiig  to  Frandntont  Oon- 
naJjuait.   In  the  notes  hereto  are  set  out  a  nnm- 

<8S;  Southarn  Bzpi-ess  Co.  v.  Pope, 
6  Gk.  a.  68S,  63  SB  809. 

III. — Chicago,  etc.,  R.  Co.  v.  Shea, 
66  111.  471;  Chlcaso,  etc.,  R.  Co.  v. 
Thompson,  19  111.  678. 

Ind. — Rosenfeld  v.  Peoria,  etc.,  R. 
Co.,  103  Ind.  121.  2  NB  314,  68  AmR 
600. 

Me. — Little  V.  Boston,  etc.,  R.  Co., 
66  Me.  239. 

Minn. — Porteoua  v.  Adams  Bxpress 
Co.,  112  Minn.  11.  127  NW  429;  Har- 
rington V.  Wabash  R.  Co.,  108  Minn. 
267,  122  NW  14,  SS  LRANS  746  and 
note. 

N.  T. — Maenln  v.  Dinsmor©,  62  N. 
T.  86,  20  AmR  442;  Warner  V.  West- 
ern TranBp.  Co.,  28  N.  Y.  Super.  490: 
Stokes  V.  Delaware,  etc.,  R,  Co.,  74 
Misc.  402.  132  NYS  428;  Pardee  v. 
Drew,  26  Wend.  469. 

Tenn. — Shackt  v.  ZlKnols  Cent.  R 
Co.,  94  Tenn.  66S,  30  8W  742,  M  LRA 
176. 

Tex. — Pacific  Express  Co.  v.  Pit- 
man, 30  Tex.  Ctv.  A.  626,  71  SW  812. 

Kng. — Gibbon  v.  Payton,  4  Burr. 
2298,  98  Reprint  199. 

"Fraud  may  be  as  effectually  prac- 
ticed on  thp  carrier  by  silence  as  by 
a  positive  and  express  mlerepresenta- 
tlon.  A  neglect  or  failure  to  disclose 
the  real  value  of  a  package  and  the 
nature  of  Us  contents,  if  there  be  any- 
thing in  Its  form,  dimensions,  or  out- 
ward appearance  which  is  calculated 
to  throw  the  carrier  off  his  guard, 
whether  so  designed  or  not,  will  be 
conduct  amounting  to  a  fraud  upon 
him.  The  Intention  to  Impose  upon 
him  is  not  material.  It  is  enough 
if  such  ia  the  practical  effect  of  the 
conduct  of  the  shipper,  as  If  a  box 
or  package,  whether  designedly  or 
not,  is  so  disguised  as  to  cause  It 
to  reseTT.ble  such  a  box  or  package 
as  usually  contains  articles  of  little 
or  no  value,  whereby  the  carrier  Is 
misled;  for.  by  such  deception,  the 
carrier  Is  thrown  off  hla  guard,  and 
neglects  to  give  to  the  package  the 
care  and  attention  whfcn  he  would 
have  given  it  had  he  known  its 
actual  value."  (Per  Wilkes,  J.). 
Shackt  V.  Illinois  Cent.  R.  Co^  S4 
Tenn.  668,  665.  80  SW  742.  28  L,RA 
176  [quot  Hutchinson  9f  213.  214]. 

80.  Ark. — Kansas  City.  etc..  R.  Co. 
V.  New  York  Cent.,  etc..  R.  Co..  110 
Ark.  612.  163  SW  171.  173. 

Ga. — Southern  Express  Co.  v.  Wood, 
98  Ga.  268.  26  SE  438;  Coweta  County 
v.  Central  of  Georgia  R.  Co..  4  Ga. 
A.  94.  60  SE  1018. 

Minn. — Porteous  v.  Adams  Express 
Co..  112  Minn.  SI.  127  NW  429;  Har- 


ber  of  decisions  in  which  the  facts  were  held  to  con- 
stitute,*' or  not  to  constitute,*^  fraudulent  conceal- 
ment of  the  nature  or  value  of  the  goods  and,  as  is 
shown,  the  courts  have  not  always  been  anifonn  in 
the  conclusions  reached. 

143]  (h)  Limitations  of  Rule.  Uisrepresenta- 
tion  not  contributing  to  losa.  A  limitation  of  the 
rule  under  consideration  recogpiKcd  by  some  de- 
cisions is  that  a  misrepresentation  by  the  shipper 
as  to  the  contents  of  the  shipment,  in  ordw  to 
obtain  lower  rates,  will  not  prevent  a  recovery  from 
the  earlier  for  loss  thereof  where  saeh  misr^nre- 


rlngton  v.  Wabash  I^.  Co..  108  Minn. 
257.  122  NW  14,  2S  LRANB  746  and 
note. 

8.  C, — Bottum  V.  Charleston,  etc., 
R.  Co.,  72  S.  C.  27G.  61  SE  98B.  110 
AmSR  610.  2  LRANS  773,  5  AnnCaa 
118. 

Tenn. — Shackt  v.  Illinois  Cent.  R. 
Co..  94  Tenn.  658.  30  SW  742.  28  I.RA 
176. 

Tex. — St.  I>oui8  Southwestern  R. 
Co.  V.  Ray.  (Civ.  A.)  127  SW  281. 

Bl.  Magnin  v.  Dlnsmore,  62  V.  T. 
35,  40.  20  AmR  442:  Pardee  v.  I>rew, 
26  Wend.  (N.  Y.)  469. 

B2.  [a1  AetB  IMM  to  eourtltat* 
fMadiUant  MnoMlnwBt^d  >  The 
concealing  of  a  large  sum  of  money 
In  a  rough  box  stuffed  with  feather 
beds,  bedding,  tinware,  dishes,  etc.. 
thereby  inducing  the  carrier  to  think 


the  box  of  no  particular  value.  Chi- 
cago, etc.,  R  Co.  v.  Thompson,  19 
111.  678.  (2>  The  placing  of  jewelry 
In  a  trunk  accepted  for  shipment. 
Richards  v.  Weatcott.  16  N.  Y.  Super. 
G89.  (3)  The  delivery  to  a  carrier 
for  transportation  of  a  bundle  hav- 
ing the  appearance  of  bedding  only, 
but  which  in  fact  contained  Inside 
the  bedding  valuable  clothing,  such 
as  a  silk  dress,  a  brochd  shawl  and 
furs,  of  the  value  of  two  hundred  dol- 
lars, which  fact  was  not  disclosed. 
Savannah,  etc.,  R.  Co.  v.  Collins.  77 
Ga.  376.  3  SE  416,  4  AmSR  87;  Chi- 
cago, etc.,  R.  Co.  v.  Shea,  66  III.  471. 
( 4 )  Sending  a  check  indorsed  In 
blank  In  a  fetter  delivered  to  an  ex- 

Eress  company  for  transportation, 
[ayes  v.  Wells.  23  Cal.  186.  83  AmD 
89.  (5)  Bank  bills  wrapped  up  In 
newspaper  so  as  to  conceal  the  char- 
acter of  the  package  and  to  create 
the  Impression  that  it  is  practically 
worthless.  Gllman  v.  Postal  Tel.  Co., 
4B  Misc.  372.  96  NYS  564.  (6)  The 
placing  of  a  diamond  ring  in  a  small 
paper  nag  tied  with  a  string.  Ever- 
ett V.  Southern  Express  Co.,  46  Ga. 
303.  (7)  The  packing  of  two  hun- 
dred sovereigns  In  a  few  pounds  of 
tea.  Bradley  v.  Waterhouse,  3  C.  & 
P.  154,  14  ECL  587.  (8)  The  placing 
of  a  sum  of  money  In  a  box  with  ar- 
ticles of  small  value,  such  articles 
being  apparently  the  sole  contents 
of  the  box.  Earnest  v.  Southern  Ex- 
press Co.,  8  F.  Cas.  No.  4,248,  1 
Woods  67S;  Belger  t.  iMnsmore,  61 
N.  Y.  166,  10  AmR  676.  (9)  The  hid- 
ing of  money  to  the  value  of  £100  In 
an  old  mail  bag  stuffed  with  hay. 
C?ibbon  V,  Paynton.  4  Burr.  2298,  98 
Reprint  199.  (10)  Shipping  a  box  of 
pictures  with  a  lot  of  household 
effects  and  billed  as  glass.  Bottum 
v.  Charleston,  etc.,  R.  Co.,  72  S.  C. 
376,  61  SB  986,  110  AmSR  610.  2 
ItRANS  773  and  note,  5  AnnCas  118. 
(11)  Shipping  a  valuable  painting  as 
household  goods.  Stokes  v.  Delaware, 
etc..  R.  Co.,  74  Misc.  402.  132  NYS 
428.  (12)  And  it  has  been  held  that, 
where,  in  the  place  left  blank  for  the 
designation  of  value  In  a  bill  of  lad- 
ing, the  shipper.  Instead  of  Inserting 
the  true  value,  inserts  a  mark  or 
character  Inexpressive  of  any  value, 
this  will  amount  to  the  designed  sup- 
pression of  the  value.  Oppenhetmer 
V.  U.  S.  Express  Co.,  69  fll.  62,  18 
AmR  696. 

83.  [a]  Aoti  held  not  to  amount 
to  fntndnleat  oonoaaluent, — (1)  The 
shipment  of  silverware  and  expen- 
sive china  In  a  box  and  barrel  is  not 
so  unusual,  nor  Is  their  value  so  ex- 
traordinary, as  to  require  the  shipper, 
as  a  matter  of  law,  to  give  notice  to 
the  carrier  of  their  nature  and  value, 
in  the  absence  of  a  request  for  such 
information,  in  order  to  recover  for 
their  loss  en  route.  Galveston,  etc.. 
R.  Co.  V.  Quilhot.  (Tex.  Civ.  A.)  134 
SW  261.  See  also  Galveston,  etc..  R, 
Co.  V.  Qutlhot.  (Tex.  Civ.  A.)  123  SW 
200,  201  (where  the  court  said:  "If 
appellant  was  willing  to  and  did  ac- 
cept for  transportation  a  box  and 
barrel  whose  contents  were  not 
known,  it  cannot  escape  liability  on 
that  ground.  There  was  no  evidence 
of  any  concealment  or  fraud  In  mak- 
ing the  shipment,  and  appellant  can- 
not make  Its  failure  to  ascertain 
what  it  was  shipping  a  ground  for 


avoiding  the  result  of  negligence  In 
not  delivering  the  property.  There 
is  nothing  to  Indicate  that  It  would 
have  delivered  the  box  and  barrel  if 
it  had  known  that  It  contained  wed- 
ding presents").  To  same  effect 
WrTght  v.  Adams  Express  Co.,  48  Pa. 
Super.  40  [aff  280  Pa.  635,  79  A  76U]. 
(2)  The  delivery  of  a  box  seven  or 
eight  inches  long,  by  five  or  six  high 
and  wide,  made  of  three-fourth  or 
six-eighth  inch  boards,  wrapped  in 
heavy  brown  paper,  tied  with  heavy 
twine,  sealed  with  sealing  wax  at 
every  crossing  of  the  twine  and  on 
the  knot  where  it  was  tied,  addressed 
to  a  well  known  silver  manufacturing 
company,  and  weighing  about  twenty 
pounds,  without  any  statement  made 
as  to  Its  value  or  contents,  no  ques- 
tions being  asked  on  those  subjects, 
the  box  In  fact  containing  silver  coin, 
does  not  constitute  fraud,  Imposition, 
unfair  concealment,  or  disguise.  Gor- 
ham  Mfg.  C^>.  v.  Fargo,  85  N.  Y. 
Super.  434.  (3)  A  designation  of 
goods  shipped  as  emigrant  movables 
covered  the  shipper's  goods  consist- 
ing of  typewriter,  dictionary,  wearing 
apparel,  trunk,  and  personal  effects, 
and  did  not  estop  the  shipper  from 
claiming  their  actual  value.  O'Con- 
nor V.  Great  Northern  R.  Co.,  118 
Minn.  223,  228,  136  NW  743 
(where  the  court  said:  "As  far 
as  *  we  discover  from  the  rec- 
ord, emigrant  movables  Include  wear- 
ing apparel  and  the  ordinary  personal 
effects  of  Intending  settlers,  also 
tools  and  Implements  of  calling.  Thus 
the  dictionary  and  typewriter  of 
plaintiff,  who  was  apparently  a  ste- 
nographer, come  in  under  the  desig- 
nation in  the  bill  of  lading,  and  It 
covers  the  goods  In  ouestlon.  except 
the  Jewelry,  eliminated  from  the  ver- 
dict as  It  now  stands.  Therefore 
there  was  no  fraud  In  designating 
or  billing  the  goods  which  will  es- 
top plaintiff  from  assarting  their  ac- 
tual value").  (4)  Where  plaintiff" 
shipped  valuable  negatives  or  prehis- 
toric cities,  represented  to  be,  and 
marked,  "photo  goods,"  If  their  char- 
acter had  been  known,  a  higher  trans- 
portation rate  would  nave  been 
charged,  and  no  inquiry  or  represen- 
tations were  made  as  to  the  value  of 
the  shipment.  It  was  held  that  the 
evidence  did  not  raise  an  issue  of 
fraud  or  concealment  as  to  the  char- 
acter and  value  of  the  goods.  South- 
ern Pac.  Co.  V.  D'Arcais.  27  Tex.  Civ. 
A.  67,  64  SW  813.  (5)  Where  a  ship- 
per of  cigars,  not  corded  aiid  sealed, 
on  which  the  freight  rate  was  higher 
than  on  smoking  tobacco,  described 
the  shipment  as  "1  c/s  tobacco,"  and 
in  the  waybill  as  "smoking  tobacco," 
but  was  guilty  of  no  fraud,  deception, 
or  negligence  which  would  have  mis- 
led the  carrier  to  accept  the  shipment 
at  less  freight  than  it  was  entitled 
to  receive,  he  was  entitled  to  reoover 
for  loss  of  the  shipment  the  ^raJue  of 
the  actual  articles  lost  together  with 
the  freight  paid.  The  reason  as- 
signed was  that  the  distinction  be- 
tween cigars  and  smoking  tobacco  as 
a  basis  of  separate  freight  classifica- 
tion and  rates,  considered  with  re- 
spect to  the  nature,  use,  comparative 
value,  and  risk,  is  not  so  marked  that 
a  shipment  of  cigars  as  "smoking 
tobacco"  \n  of  itself  evidence  of  the 
shipper's  fraud  or  negligence,  It  ap- 
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sentation  did  not  contribate  to  the  loss  by  mislead- 
ing the  carrier  as  to  the  precautions  required  for 
safe  transportation.** 

Whm  carrier  is  not  misled  by  misreprwenUtioiu. 
It  has  been  held  in  several  decisions  that  the 
carrier  will  be  liable  for  the  amount  of  injury  sus- 
tained by  animals  in  transportation,  notwithstanding 
the  fact  tlut  the  owner  misrepreseiited  their  value 
in  order  to  obtain  a  cheaper  frei^t  rate,  where  it 
knew  that  the  valne  of  the  animals  was  greater 
than  that  stated  and  that  it  was  not  material  that 
the  carrier  did  not  faiow  the  exact  valiw  of  the 
animals.*"  Under  these  cirmunstanoes,  it  is  said 
that  no  estoppel  will  arise  in  favor  of  the  carrier."* 
And  it  has  also  been  held  that,  where  there  is  no 
indication  to  the  shipper  or  to  the  local  expressman 
that  the  character  of  the  conveyance  affected  the 
rate,  or  that  the  shipper  had  ehy  knowledge  of  the 
fact,  the  fact  that  less  freight  was  changed  because 
of  the  misdescription  of  the  goods  does  not  relieve 
the  carrier  from  liability.*' 

loroeny  by  agent  of  carrier.  It  has  also  been 
held  that  the  theft,  by  the  agent  of  the  carrier,  of 
money  contained  in  a  trunk  whdch  a  carrier  bad 
accepted  for  transportation,  would  render  the  car- 
rier liable  for  the  loss  of  the  money,  although  the 
shii^)er  was  himself  guilty  of  fraud  in  not  notifying 
the  carrier  that  the  trunk  contained  money.**  So  it 
has  similarly  been  held  that,  where  money  intrusted 
to  a  carrier  for  transportation,  and  stolen  by  its 


agent,  is  recovered  by  the  carrier,  it  will  be  liable 
therefor,  notwithstanding  fraudulent  acts  on  the 
part  of  the  shipper  by  reason  of  which  only  ordinary 
care  was  used  by  the  carrier  in  Its  transportation.**' 
144]  (i)  LUbUity  of  Shipper  for  AeW  of 
AffMltB.**  If  Uie  agent  of  a  Clipper  makes  misrepre- 
sentations as  to  the  contents  of  a  package  delivered 
to  a  carrier  for  shipment,  the  shipper  is  hound 
thereby  to  the  same  extent  as  if  he  himself  had 
made  the  minr^resentations."  And  it  has  been 
held  that  the  ignorance  of  an  agent  as  to  the  con- 
tents of  a  package  delivered  for  shipment,  and 
innocence  of  any  intention  to  deceive  the  carrier, 
or  to  ccmceal  the  value  of  the  goods,  do  not  affect 
the  liability  of  the  carrier  where  the  principal  in- 
tended to  deceive  the  carrier  or  to  conceal  tha  value 
of  the  goods."" 

145]  (S)  Improper  Packing.""  One  of  the  ex- 
ceptions to  the  carrier's  common-law  liability  arises 
in  cases  where  the  injuries  are  due  to  the  improper 
packing  of  the  goods  by  the  Bhipper.*^  Many  de- 
cisions apparently  hold  without  qualification  that 
the  full  duty  of  the  carrier  is  simply  to  carry  goods 
in  the  condition  in  ^ieh  they  are  offered,  and  that, 
where  goods  tendered  are  insufficiently  packed,  the 
carrier  is  not  liable  for  loea  or  injury  due  to  such 
defect,  whether  the  defect  an  the  pairing  ia  latent 
or  not."^  This  principle  would  aeem  to  be  especially 
applicable  where  the  shipper  failed  to  comply  with 
a  rule  of  the  interstate  commerce  commission  pre- 


pea.rfnK  that  cigars  "corded  and 
sealed"  are  subject  to  the  same  rate 
as  amokine  tobacco,  while  clears  not 
corded  and  sealed  take  a  higher  rate. 
Jenkins  v.  Atlantic  Coast  Line  R.  Co  . 
84  S.  C.  520,  66  SE  407  (two  Judges 
dissenting).  (6)  A  reply  by  a  ship- 
per, in  answer  to  an  Inquiry  of  the 
carrier's  agent  as  to  whether  the 
package  contained  anything  breakable 
or  anything  requiring  It  to  be  given 
special  attention,  that  it  did  not.  was 
not  a  false  statement  of  the  facta, 
although  the  package  contained  a  val- 
uable diamond  ring.  Head  v.  Pacific 
Express  Co..  60  Tex.  Civ,  A.  169.  12e 
SW  682,  (7)  The  agent  of  an  ex- 
press company,  on  a  request  to  It  to 
get  a  trunk  for  shipment,  the  con- 
tents of  which  was  worth  four  hun- 
dred dollars,  received  tiie  trunk  and 
removed  It  from  an  upper  to  a  lower 
floor,  and  there  left  it,  and  did  not 
return,  although  notice  wag  given  to 
the  company.  Thereafter  the  trunk 
was  sent  by  an  agent  of  the  shipper 
to  the  company's  ofllce,  and  the  agent 
truthfully  said  that  he  did  not  know 
the  value  of  the  trunk,  and  he  re- 
ceived a  receipt  stating  that  the 
value  was  asked  and  not  given.  The 
trunk  was  then  shipped  at  a  cheaper 
rate  than  would  have  been  charged 
if  the  true  value  had  been  given.  It 
was  held  that  there  was  nn  fraudu- 
lent concealment  of  the  \'alue  of  the 
trunk,  whereby  a  cheaper  rate  was 
obtained  so  as  to  afTect  the  liability 
cf  the  carrier  for  the  loss  of  the 
trunk  by  Are.  Southern  Express  Co. 
V.  Keeler.  109  Va,  459,  64  SE  38. 

84.  Chesapeake,  etc.,  H.  Co.  v. 
Hagowan,  147  Ky.  422,  Hi  SW  80: 
Southern  Ehcpress  Co.  v.  Fox,  131  Ky. 
257.  115  SW  184,  117  SW  270.  1:^3 
AmSR  241:  Fasaett  v.  Ruark.  3  La. 
Ann,  694:  Mobile,  etc..  R.  Co,  v.  Phil- 
lips, 103  Miss.  536,  60  S  572. 

[a]  ZUustntloii. — In  Mobile,  etc., 
R.  Co.  V.  Phillips.  103  Miss.  536.  540. 
to  S  B72,  the  goods  shipped  were 
represented  by  the  consignor  to  con- 
tain cotton  fabrics  In  the  original 
pieces,  which,  according  to  the  tariff, 
were  carried  at  a  lower  rate  than 
the  acfual' contents  of  the  package, 
for  the  loss  of  which  suit  wp.a 
brought.  The  court  said :  "The 
statement  that  the  package  contained 
cotton  fabrics  In  the  original  pieces 
could  In  no  Imaginable  circumstances 


have  misled  the  carrier  to  its  preju- 
dice, the  reason  for  the  application 
of  the  righteous  doctrine  Invoked  by 
appellant  does  not  exist.  To  burden 
appellee  with  consequences  with 
which  the  wrong  charged  against  his 
agent  had  no  connection,  and  which 
would  have  followed  had  the  true 
character  of  the  shipment  been  dis- 
closed, would  be  as  rank  injustice  aa 
to  hold  the  carrier  responsible  for  a 
loss  caused  by  the  shipper." 

85.  Chesapeake,  etc.,  R.  Co.  v.  Ma- 
gowan,  147  Ky.  422.  144  SW  80  (race 
horses);  Southern  Express  Co.  v.  Pox. 
131  Ky,  257.  115  SW  184,  117  SW  270, 
133  AmSR  241  (race  horses). 

86.  Chesapeake,  etc.,  R.  Co.  v.  Ma- 
gowan,  147  Ky.  422,  144  SW  80  (race 
horses). 

87.  Blumenthal  v.  New  Jersey 
Cent.  R.  Co..  88  N.  J.  U  SS4,  9K  A 

973. 

88.  Chesapeake,  etc.,  R.  Co.  v.  Hall. 
136  Ky.  379.  124  SW  372,  AnnCaa 
1912A  364  (where  the  court  said: 
"Whatever  wrong  the  shipper  la 
chargeable  with  can  not  save  the  car- 
rier from  the  tort  of  its  own  agent 
after  he  had  notice  of  the  fact  thai 
there  was  money  In  the  trunk.  .  .  . 
The  commtaslon  of  the  theft  by  its 
agent  Is  sufficient  to  hold  the  carrier, 
although  It  would  not  have  been  li- 
able if  the  money  had  been  taken  by 
a  atranger  or  had  been  lost  by  Its 
negligence  or  other  cauae.  When  the 
agent  took  the  money,  it  was  the  car- 
rier itself  taking  it*').  To  same  ef- 
fect Rice  v.  Indianapolis,  etc.,  R.  Co.. 
3  Mo.  A.  27. 

89.  St.  John  v.  Southern  Ex^re^s 
Co.,  22  P.  Ca&  No.  12,228,  1  Woods 
612. 

M.  Anthorltr  of  agent  to  make 
ooBtnwts  Umltlnff  oamer'a  llahlUty 

see  infra  8  186  et  seq. 

91.  Harrington  v.  Wabash  R.  Co.. 
108  Minn.  267.  122  NW  14.  23  LRANS 
745;  Armstrong  v.  Chlrago,  etc..  R. 
Co..  53  Minn.  183.  64  NW  1059;  Ryan 
V.  Missouri,  etc..  R.  Co..  66  Tex.  13; 
Head  V.  Pacific  Exnreas  Co..  60  Tex, 
Civ.  A.  169.  126  SW  632   felt  Cyc], 

fal  Thus,  where  plalntifT  gave  a 
local  express  company  certain  house- 
hold goods  for  delivery  to  a  carrier, 
to  be  delivered  to  a  named  consignee 
in  another  state,  the  local  expreaa 
company  was  plalntifF's  agent  for  de- 
livering the  box  for  shipment  and 


for  the  giving  of  Information  neces- 
sary to  the  shipment.  Harrington  v. 
Wabash  R.  Co..  108  Minn.  267.  122 
NW  14.  23  LRANS  745. 

92.  Chesapeake,  etc.,  R.  Co.  v. 
Hall,  136  Ky.  379.  124  SW  372,  Ann 
CaBl912A  364. 

93.  Koas   or   Injury   dne   to  tm- 

? roper  loading  on  cars  see  Infra  S 
47. 

94.  Northwestern  Marble,  etc., 
Co.  V.  Williams,  128  Minn.  614,  151 
NW  419,  LRA1915I>  1077  and  note; 
and  cases  infra  notes  95-1. 

95.  U.  S.— Zerega  v.  Poppe.  80  F. 
Cas.  No,  18.213.  Abb.  Adm.  397. 

Del. — Carpenter  v.  Baltimore,  etc.. 
R.  Co..  22  Del.  16,  64  A  252;  Culbreth 
V.  Philadelphia,  etc.,  R.  Co.,  8  Del. 
392;  Truax  v.  Philadelphia,  etc..  R. 
Co.,  8  Del.  283. 

Ga. — Atlantic,  etc..  R.  Co.  v.  Ja- 
cob's Pharmacy  Co.,  135  ^a.  118.  68 
SE  1039. 

Minn. — Shrlver  v.  Sioux  City,  etc 
R.  Co..  24  Minn.  606. 

N.  H.— Rlxford  V.  Smith,  62  N.  H. 
365,  13  AmR  42. 

N.  T.— Cohn  V.  Piatt.  48  Misc.  378, 
96  NTS  535.  And  see  Nelson  v. 
Stephenaon,  12  N.  Y.  Super.  638 
{where  it  was  held  "that  the  owner 
of  liquids,  or  of  any  articles  shipped 
In  casks  of  any  description.  Is,  in 
the  first  Instance,  charged  with  the 
duty  of  supplying  proper  cask.'?,  and 
would  be  presumptively  responsible 
for  a  loss  arising  from  their  Insufll- 
clency  or  defects"). 

Or. — Goodman  v.  Oregon  R.,  etc., 
Co..  22  Or.  14,  28  P  Ht. 

Tex. — Gulf,  etc.,  B.  Co.  v.  Wlttne- 
bert.  101  Tex.  36S,  108  SW  160,  130 
AmSR  858,  14  LRANS  1227.  16  Ann 
Cas  1163  [rev  (Cfv.  A.)  104  SW  424], 

Wa8h.--Revilla  Plah  Products  Co. 
V.  American- Hawaiian  SS.  Co.,  77 
Wash.  49.  187  P  337. 

Eng. — Baldwin  v.  London,  etc..  R. 
Co.,  9  Q.  B.  D.  682;  Barbour  v.  South 
Eastern  B.  Co.,  34  L,  T.  Rep.  N.  S. 
67. 

[al  Orerpaoked  ora^s  of  fowl. — A 

carrier  is  not  negligent  in  receiving 
for  shipment  overpacked  crates  of 
fowl,  the  shippers,  but  not  the  car- 
rier's servants,  being  expected  to  be 
expert  on  the  question  of  how  many 
fowl  could  be  safely  packed  in  a 
crate.  Cohn  v.  Piatt.  48  Misc.  878, 
95  NTS  635. 
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scribing  the  method  for  packing  goods  of  the  char- 
acter which  were  destroyed.*^  However,  the  fore- 
going view  has  not  met  with  universal  approval, 
and  a  numher  of  decisions  hold  that  the  carrier, 
beihg  entitled  to  reject  defectively  packed  goods 
tendered  for  shipment,  if  it  accepts  for  transporta- 
tion goods  which  it  knows  are  defectively  packed, 
or  which  by  the  exercise  of  reasonable  care  it  could 
have  observed  were  defectively  packed,  it  assumes 
to  carry  the  goods  as  they  are,  and  its  common-law 
liability  as  carrier  attaches,  and  il  is  subject  to  all 
the  liabilities  usually  attaching  to  an  ordinary  ship- 
ment of  the  same  character."  But  even  where  this 
view  prevails,  it  cannot  be  said  that  the  carrier 
must,  at  his  peril,  know  that  the  goods  are  not  in 
fact  safely  packed.^  The  shipper  usually  knows 
better  than  the  carrier  the  manner  in  which  the 
goods  have  been  packed  and  the  manner  in  which 
they  should  be  packed,  and  even  though  the  car- 
rier may  have  knowledge  of  some  defect  in  the 
packing,  still  if  it  is  not  apparent  to  the  ordinary 
observation  of  the  carrier  or  his  servants  that  the 


goods  cannot  be  safely  carried  in  the  condition  in 
which  they  are  presented,  the  carrier  should  not  be 
held  to  take  the  chances  of  injury  from  improper 
packing."  However,  the  owner  is  not  required  to 
cover  the  goods  so  as  to  make  them  safe  against 
external  injuries,  such  as  rain,  wind,  or  fire.^ 

[$  146]  (4)  Misdirection.  If  the  Joss. of  the 
goods,*  or  the  delay  or  injury,  due  to  the  inherent 
nature  of  the  goods,  resulting  from  the  delay,'  is 
due  to  improper '  marking  or  direction  as  to  their 
d^tination,  the  carrier  is  not  liable.  Furthermore 
the  consequence  of  defective  marking  will  be 
charged  to  the  shipper,  although  the-  direction  of 
the  package  may  have  been  written  out  by  the 
carrier's  agent,  where,  in  so  doing,  he  acted  under 
the  direction  of  the  shipper.*  Nevertheless,  where 
shipping  instructions  are  not  clear,  it  is  the  car- 
rier's duty,  unless  an  emergency  arises,  to  hold  the 
goods  and  ask  for  instructions  from  the  shipper.^ 
And  in  order  to  exempt  the  carrier  from  liability, 
the  loss  must  have  resulted  from  the  n^Iigent  mis- 
direction of  the  shipper  alone,  unaided  by  a  breach 


96.  Bradley  v.  X<ake  Shore,  etc.. 
R.  Co..  145  App.  Dlv.  312,  129  NTS 
1045  (carboys  of  nitric  acid). 

B7.  U.  S.— The  David  &  Caroline. 
7  F.  Cas.  No.  3,593,  5  Blatctaf.  266. 

Ala. — Atlantic  Coast  Line  R.  Co. 
T.  Bice.  169  Ala.  265,  62  8  918,  29 
tiRANS  1214  and  note,  AnnCa8lD12B 
389. 

Minn, — Northwestern  Marble,  etc., 
Co.  V.  Williams,  128  Minn.  614.  161 
NW  419,  LRA1916D  1077.  See  also 
Calender-Vanderhoof  Co.  v.  Chicago, 
etc.,  R.  Co.,  99  Minn.  295.  109  NW 
402  (holdinE  that  the  fact  that  Koods 
were  insufnoiently  packed  will  not 
prevent  a  recovery  of  such  damages 
as  the  carrier  might  have  prevented 
by  the  exerctpe  of  reasonable  care). 

Oh. — Union  Express  Co.  v.  Graham, 
26  Oh.  St.  S95. 

Wis. — Klauber  v.  American  Express 
Co.,  21  Wis,  21,  91  AmD  462. 

"The  iirproper  packing  which  will 
excuse  the  carrier,  signifies  some  in- 
ternal or  latent  defect,  of  which  the 
carrier  does  not  know,  and  from 
which  loss  or  damage  ensues  to  the 
goods  in  the  ordinary  course  of 
handling  and  transportation."  Klau- 
ber V.  American  Express  Co.,  21  Wis. 
21,  24. 

"The  carrier  may.  In  a  proper  case, 
refuse  a  shipment  where  In  unfit 
condition  for  transportation.  If  so. 
it  must  be  a  necessary  consequence 
that,  having  accented  the  shipment, 
as  tendered,  its  duty  is  unmodified 
by  the  character,  eufflclency  or  in- 
sufnclency,  open  to  observation,  of 
the  packing  of  the  shipment  so  re- 
ceived for  transportation."  Atlantic 
Coant  Line  R  Co.  v.  Rice,  1^9  Ala. 
265.  273,  62  S  918.  20  LHANS  1214 
and  note,  AnnCasl912B  389, 

"The  carrier  may  well  refuse  to 
receive  the  property,  unless  It  Is 
properly  packed.  But  If  he  receives 
It  the  duty  attaches  of  exercising 
due  care  for  Its  safe  carriage.  If, 
notwithstanding  such  care,  the  prop- 
erty should  be  damaged  through  the 
defective  packing  of  the  owner,  the 
carrier  would  be  relieved  from  lia- 
bility. But  where,  as  fn  this  case, 
the  cmrrler  takes  charge  of  the  prop- 
erty for  the  purposes  of  carriage, 
the  duty  rests  on  Mm  to  show  that 
the  Injury  Is  attributable  to  the  de- 
fective packing,  and  not  to  any  fault 
or  neglect  on  his  part."    Union  Kx- 

rress  Co.  v.  Graham,  26  Oh.  St.  Rep. 
95.  599. 

98.  Northwestern  Marble,  etc.,  Co, 
V.  Williams.  128  Minn.  614.  151  NW 
419.  LRA1915D  1077  (per  Hallam,  J.). 

99.  Northwestern  Marble,  etc.,  Co. 
V.  Williams.  128  M!nn.  614.  151  NW 
419.  LRAt916D  1077  and  note  (per 
Hallanr:.  J  ). 

1.    Klauber  v.  American  Express 


Co..  21  Wis.  21,  91  AmD  452. 

2.  U.  S. — The  Huntress,  12  F.  Cos. 
No.  6.914.  2  Ware  89. 

Ala. — Broadwood  v.  Southern  Ex- 
press Co.,  148  Ala.  17,  41  S  769. 

Cal. — Fairfield  v.  Taciflc  Coast  SS. 
Co..  3  Cal.  A.  106,  84  P  438. 

Colo. — Adams  Express  Co.  v.  Ten 
Wlnkel.  44  Colo.  59.  96  P  818. 

III.— Erie  R.  Co.  v.  Wilcox,  84  III. 
239,  25  AmR  451. 

Mo. — Weaver  v.  Southern  R.  Co.. 
135  Mo.  A.  210,  214,  US  SW  500  [cit 
Cy.:]. 

N.  Y. — Feldsleln  v.  Old  Dominion 
SS.  Co.,  21  MlKC.  60,  46  NTS  897. 

Pa. — Lake  Shore,  etc,  Co.  v. 
Ilodapp,  83  Pa.  22. 

Tenn. — Southern  Express  Co.  v. 
Kaufman.  12  Helsk.  161. 

Wis. — Treleven  v.  Northern  Pac. 
R.  Co.,  89  Wis.  598.  62  NW  B36:  Con- 
gar  v.  Chicago,  etc.,  R.  Co..  24  Wis. 
157,  1  AmR  164. 

Eng. — Bradley  v.  Dunlpace,  1  H. 
&  C.  521,  158  Reprint  990. 

[a]  ninstratloiu— Plaintiff  deliv- 
ered to  defendant,  a  carrier,  three 
boxes,  of  different  sizes,  each  marked 
"T.  C,"  and  asked  for  two  bills  of 
lading,  for  one  and  two  boxes,  re- 
spectively. It  was  his  intention  to 
have  the  largest  and  most  valuable 
box  covered  by  a  separate  bill,  but 
he  gave  no  such  Instruction,  and  de- 
fendant gave  bills  of  lading  for  the 
boxes  as  marked,  without  further 
distinguishing  them.  It  was  held 
that  a  delivery  by  defendant,  on  the 
bill  of  lading  calling  for  two  boxes, 
of  the  largest  and  most  valuable  box, 
together  with  one  of  the  others,  con- 
stituted no  misdelivery,  and  gave 
plaintiff  no  right  of  action,  Feld- 
stein  V.  Old  Pomlnfon  SS.  Co.,  21 
Misc.  60,  46  NTS  897. 

[b]  Two  town*  of  some  name  In 
state.— The  negligence  of  the  ship- 
per In  marking  freight  only  to  the 
town  and  state  to  which  It  Is  to  be 
sent,  but  omitting  the  name  of  the 
county,  will  relieve  the  carrier  from 
liability,  where  It  appears  that  there 
were  In  the  state  two  towns  of  the 
name  Indicated  and  that  the  goods 
were  sent  to  one  of  them.  Congar 
V.  Chicago,  etc.,  R.  Co.,  24  Wis.  157, 
I  AmR  164. 

[c1  Ooods  maiksd  only  wltli  In- 
Itlols.. — In  Finn  v.  Western  R.  Corp., 
102  Mass.  283.  shingles  were  deliv- 
ered to  defendant  company's  freight 
agent,  each  bunch  marked  "J.  S,  C," 
except  one  bunch  In  six  or  eight 
which  was  marked  "J.  S.  Clark."  In 
an  action  against  defendant  company 
for  neglect  to  forward  them,  it  wa.s 
held  that  proof  that  six  or  eight 
lot.s  had  been  delivered  (o  the  same 
agent  during  the  preceding  three 
years,  marked  in  the  same  way,  with 


bills  of  lading,  was  not  sufficient  to 
justify  the  finding  that  the  agent 
ought  to  have  known  that  the  shin- 
gles were  for  J.  S.  Clark;  nor  was 
such  evidence  sufficient  to  Justify  an 
Instruction  that  if  the  agent  knew, 
or  ought  clearly  to  have  known,  for 
whom  the  shingles  were,  the  com- 
pany was  liable. 

[d]  Dlreotloiui  Iieia  snffloieBt, — 
Where  goods  were  delivered  to  a. 
steamship  running  between  San 
Francisco  and  Seattle,  under  bills  of 
lading  reciting  a  consignment  from 
San  Franci.sco  to  Nome,  markings  on 
the  packages,  "Pacific  Clipper  Line. 
Seattle,"  constituted  a  suHlcient 
designation  of  the  carrier  to  which 
the  goods  were  to  be  delivered.  Fair- 
field v.  Pacific  Coast  SS.  Co..  3  Cal. 
A.  106,  84  P  439. 

3.  The  Huntress.  12  V.  Cos.  Ho. 
6.914,  2  Ware  89;  Forsythe  v.  Walker. 
9  Pa.  148. 

4.  Adan:s  Express  Co.  v.  Ten 
Wlnkel.  44  Colo.  53,  96  P  818:  Erie 
R.  Co.  V.  Wilcox,  84  111.  239,  26  AmR 
451. 

[a]  Thoa,  the  agent  of-  an  express 
company  who  instructed  a  sender 
of  a  package  to  address  the  package 
as  he  wanted  It  addressed,  and  who 
showed,  him  where  ho  would  find  en- 
velopes for  C.  O.  D.  packages,  had 
the  right  to  pre£iume  that  the  sender 
would  exercise  care  to  properly  mark 
the  envelope  selected.     Adams  Ex- 

SresB  Co.  V.  Ten  Wlnkel.  44  Colo.  69. 
6  P  818. 

6.    Iowa. — O'Rourke    v.  Chicago, 
etc.,  R.  Co.,  44  Iowa  526. 
.  Mo. — Weaver  v.   Southern  R.  Co., 
136  Mo.  A.  210,  115  SW  600. 

N,  J.— Gerhard  Mennen  Chemical 
Co.  V.  Merchants'  Express,  etc..  Co.. 
7P  N.  J.  L.  207.  68  A  906. 

N.  Y.— Magnus  v.  Piatt.  62  MIsc 
499.  116  NTS  824. 

Wis. — Congar  v.  Chicago,  etc.,  R. 
Co..  24  Wis.  167.  1  AmR  164. 

"When  It  becomes  obvious  to  th» 
carrier  that  an  error  has  been  made 
in  directing  the  goods,  or  In  the  bill 
of  lading,  both  good  faith  and  rea- 
sonable prudence  dictate  that  the 
carrier  should  hold  the  goods  and 
consult  the  consignor  as  to  more 
complete  and  definite  Instructions. 
In  such  cases,  it  Is  not  for  the  car- 
rier to  venture  a  guess  as  to  what 
destination  the  shipper  Intended,  and 
proceed  to  forward  the  consignment 
to  a  place  he  presumes  to  be  the 
right  one."  Weaver  v.  Southern  R. 
Co..  135  Mo.  A.  210,  215,  115'  SW  600. 

[a]  Presumption  of  n%gUg»w. — 
Where  a  carrier  accents  a  consign- 
ment defectively  marked,  failure  to 
deliver  is  prima  facie  evidence  of 
negligence.  Magnus  v.  Piatt,  62 
Misc.  499.  115  NTS  824. 


For  lat«r  oases,  dsralopmni'ta  and  tfhuiffss  In  the  law  see  cumulative  Annotations,  same  title,  pag^^nd  note  number. 
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o£  duty  on  the  part  of  the  carrier  or  its  agent and 
if  the  oarrier  itself  has  been  guilty  of  some  negli- 
gent act  or  omission  without  which,  notwithstanding 
the  fault  of  the  shipper,  the  loss  would  not  have 
occurred,  it  will  be  liable.^  And  it  has  been  held 
that  a  carrier  is  liable  for  loss  of  goods  notwith- 
standing misdirectian,  where  it  was  not  misled  by 
such  misdirection;^  where  the  carrier  undertakes 
the  duty  of  transportation,  knowing  that  the  goods 
were  consigned  to  a  point  that  had  no  existence  in 
fact;'  where,  by  the  exercise  of  ordinary  diligence, 
the  carrier  could  have  ascertained  the  proper  di- 
rection;" or  where  it  in  fact  knew  the  proper  direc- 
tion;** and  of  course  the  fact  that  the  shipper  may 
have  been  negligent  in  marking  the  goods  shipped 
is  no  defense  to  a  suit  against  the  carrier  for  its 
conversion  of  the  goods." 

[$  147]  (5)  Ne^genca  in  Loading  and  Unload- 
ing.'^  In  general  the  loading  and  unloading  of 
goods  are  under  the  carrier's  control,  and  he  is 
responsible  for  any  loss  or  injury  incident  thereto.** 
Xevertheless  when  the  shipper  assumes  the  responsi- 
bility of  loading  the  car  and  fails  to  see  that  it  is 
properly  prepared  for  the  transportation  of  the 
particular  article  which  he  is  loading,  he  assumes 
responsibility  for  all  defects  in  loading  which  are 
necessarily  invisible  to  the  agent  of  the  carrier  who 
accepts  the  fre^t,  or  which  he  cannot  discern  by 
ordinary  observation  or  such  inspection  as  he  can 
readily  make,  and  if  any  loss  or  injury  results  from 
defective  loading  the  carrier  is  hot  liable  and  it 
is  not  liable  for  injuries  resulting  from  the  ship- 
per's misrepresentation  of  the  manner  in  which  he 
loaded  the  goods  on  the  carrier's  cars.*"  So  the 
nile  is  broadly  laid  down  in  many  decisions  that, 
when  the  shipper  loads  freight  on  a. car  for  ship- 
ment, the  carrier  who  receives  the  car  as  loaded  is 


not  liable  for  damages  which  arise  from  the  defects 
in  the  loading;*'  that,  whea  the  shipper  assumes 
the  duty  of  loading  ears  for  shipment,  the  carrier 
is  not  called  on  to  see  that  the  shipper  has  prop- 
erly performed  his  duty  in  this'r^rd;*'  and  that 
the  ftict  that  the  carrier's  employees  knew  before 
starting  that  the  goods  were  improperly  loaded  is 
immaterial.**  However,  this  view  has  not  met  with 
universal  acceptance;  and  in  a  decision  of  the 
United  States  supreme  court  it  was  said:  "The 
liability  of  the  common  carrier  attaches  when  the 
property  passes,  with  his  assent,  into  his  possession, 
and  is  not  affected  by  the  car  in  which  it  is  trans- 
ported, or  the  manner  in  which  the  car  is  loaded. 
The  common  carrier  is  regarded  as  an  insurer  of 
the  property  carried,  and  upon  him  the  duty  rests 
to  see  that  the  packing  and  conveyance  are  such  as 
to  secure  its  safety.  The  consequences  of  his 
neglect  in  these  particulars  cannot  be  transferred 
to  the  owner  of  the  property."^  And  in  another 
decision  it  was  held  that,  although  goods  are  im- 
properly packed  in  cers  by  a  consignor,  a  carrier  is 
liable  to  the  consignee  for  injury  to  such  goods 
when  shipped  over  its  line,  if  the  improper  loading 
was  apparent  to  the  ordinary  observation  of  the 
carrier's  servants."  The  defense  that  the  car  was 
improperly  loaded  by  the  shipper  is  available 
whether  the  shipper  or  the  consignee  brings  the 
action  ;^^  and  the  negligence  of  the  former  is  im- 
putable to  the  latter  and  will  bar  a  recovery  by 
either.^ 

[$  148]  d.  Loss  from  Inherent  Nature  of  the 
Goods  and  Natural  Oanses — (1)  In  General.  Where 
the  destruction  of  or  the  injury  to  the  goods  is  duo 
to  their  inherent  nature  and  qualities,  or  to  defects 
therein,  the  carrier  is  not  liable,  if  its  own  negli- 
gence did  not  occasion  or  contribute  to  the  injury.^* 


S.  Weaver  v.  Southern  R.  Co.,  135 
Uo.  A.  210,  116  SW  500. 

7.  Weaver  v.  Southern  R.  Co.,  135 
Mo.  A.  210,  lis  SW  500. 

8.  Rabtnowltz  v.  Hall.  123  111.  A. 
C5. 

9.  CRourke  v.  Chicago,  etc.,  R. 
Co.,  44  Iowa  E26. 

10.  Oulllaume  v.  General  Transp. 
Co..  100  N.  Y.  491,  3  NB  489. 

11.  Krender  v.  Woolcott.  1  Hilt. 
(X.  T.)  223  (holding  that,  where  a 
carrier  receives  poods  which  are 
irarkcd  only  by  the .  initials  of  the 
consienee.  and  gives  a  bill  of  lading 
therMor,  specifying  the  consignee.  It 
18  bound  to  remark  the  gooda  If  that 
In  necesaarr  to  insure  tUBlr  safe  de- 
llTery)- 

U.  Downing  v.  Outerbrldge,  79 
Fed.  931.  26  CCA  244. 

la.  VMeUfftouM   la   pstfWBg  sea 

supra.  I  146. 

Indiana  Union  Tract.  Co.  v. 
Bencadum.  42  Ind.  A  121,  83  NE 
261:  and  cases  infra  notes  16-23. 

15.  Loveland  v.  Burke,  120  Mass. 
139,  21  AmR  507;  I>uncan  v.  Great 
Korthem  R.  Co.,  17  N.  D.  610.  118 
SW  826,  19  LRANS  982  and  note. 

16l  Pennsylvania  Co.  v.  Kenwood 
BHdee  Co.,^  170  111.  645.  49  NE  215. 

17.  Gulf,  etc.,  R.  Co.  v.  Wlttne- 
hert.  101  Tex.  368.  108  SW  IBO,  130 
AmSR  858.  14  LRANS  1227,  16  Ann 
Cas  1153  and  note  [rev  (Civ.  A.)  104 
SW  424];  Texas,  etc.,  R.  Co.  v.  Ebliis, 
(Tex.  Civ.  A.)  83  SW  253;  Texas,  etc., 
R.  Co.  v.  Klepper.  (Tex.  Civ.  A.)  24 
SW  567;  Ross  v.  Troy,  etc..  R.  Co., 
49  Vt.  364.  24  AmR  144;  MlUlmore  v. 
Chicago,  etc.,  R.  Co.,  37  Wis.  190. 

[al  Oaa*  not  within  the  rule. — 
Where  in  a  bill  of  lading  a  shipper 
directed  the  carrier  to  carry  bananas 
with  the  ventilators  of  the  car  closed 
and  the  plugs  all  out,  and  the  car- 
rier closed  the  ventilators  but  left 
the  plugs  all  in,  the  principle  that 
the  carrier  is  not  responsible  for  loss 
or  injury  to  goods  occasioned  by  their 


being  Improperly  loaded  by  the  ship- 
per has  no  application,  and  the  car- 
rier is  liable  for  Injury  occasioned  by 
violating  the  instructions.  Texas, 
etc.,  R.  Co.  v.  Davis-Fowler  Co.,  (Tex. 
Civ.  A.)  133  SW  309. 

18.  Mtltlmore  v.  Chicago,  eto-.  R. 
Co..  37  Wis.  190. 

19.  Ross  V.  Troy,  etc.,  R.  Co.,  49 
Vt.  364.  24  AmR  144  (where  the  court 
said:  "It  seems  Incongrous  for  the 
plaintiff  to  claim  that  the  defendant 
should  overjudge  him  in  a'  matter  in 
which  he  assumed  to  Judge  and  to  do 
all  that  he  required  or  supposed  nec- 
essary to  be  done  In  the  prem- 
ises, and  that  the  defendant 
should  be  responsible  for  the 
Inadeauaoy  of  what  the  plaintiff  ad- 
judged and  did.  If  things  continued 
to  be  Just  as  the  plalntTff  had  fixed 
them,  and  nothing  occurred  In  the 
transportation,  against  which  the  de- 
fendant was  bound  to  exercise  pre- 
rautions  beyond  what  the  plaintiff 
had  done,  there  would  seem  to  be  no 
ground  for  holdlnf?  the  defendant  li- 
able for  the  plaintiff's  shortcoming"). 

20.  Hannibal,  etc..  R.  Co.  v.  Swift. 
79  U.  S.  262.  273,  20  L.  ed.  423 
[approv  Elgin,  etc.,  R.  Co.  v.  Bates 
Mach,  Co.,  98  111.  A.  811  (aff  in  200 
■  111.  636,  60  NE  326,  93  AmSR  218)]. 

31.  McCarthy  v,  Louisville,  etc., 
R.  Co..  102  Ala.  193.  14  S  370.  48 
AmSR  29.  See  also  as  sustaining 
this  view  Klnnlck  v.  ChlcaRO,  etc..  R. 
Co..  6D  Towa  C65.  29  NW  772  (where 
it  appeared  that  a  shipper  loaded  a 
car  of  hoes,  that  they  were  Injured 
because  of  being  overcrowded  In  the 
car;  and  that  the  carrier's  accnt. 
however,  had  closed  the  door  of  the 
car;  and  the  court  held  that,  as  there 
wasirfiothlng  to  prevent  Mis  observing 
the  manner  In  which  the  hogs  were 
loaded,  the  carrier  was  not  relieved 
from  the  consequences  of  the  ship- 
per's act.  or  fault  In  overcrowding 
the  animals  In  the  car). 

aa.    McCarthy  v.  IjOulsvlUe,  ate.. 


R.  Co.,  102  Ala.  193,  14  S  370.  48 
AmSR  29. 

as.  McCarthy  v.  Louisville,  etc., 
R.  Co.,  102  Ala.  193.  14  S  370.  48 
AmSR  29. 

a«.  U.  S. — The  Howard  v.  Wlss- 
man,  18  How.  231,  15  Ij.  ed.  363;  Jan- 
ney  v.  Tudor  Co.,  3  Fed.  814:  Lamb 
v.  Parkman,  14  F.  Cas.  No.  8,020,  1 
Spraeue  343. 

r>eT. — Carpenter  v.  Baltimore,  etc.. 
R.  Co..  22  Del.  16,  64  A  262:  'Truax 
v.  Philadelphia,  etc.,  R.  Co.,  8  Dal.  233. 

Fla. — Clyde  SS.  Co.  t.  Burrows,  3< 
Fla.  121.  18  S  349. 

Oa. — liouiavllle.  etc..  R.  Co,  v.  Mc- 
Han,  144  Ga.  683,  87  SE  889:  Southern 
R.  Co.  V.  Williams,  189  Oa.  367,  77 
SB  163;  Pennsylvania  R.  Co.  v.  Goet- 
chlus,  136  Ga.  170.  68  SE  1110;  Brown 
V.  Clayton,  12  Ga.  564. 

111. — Illinois  Cent.  R.  Co.  v.  McClel- 
lan,  54  111.  68,  5  AmR  83. 

Ind. — Pittsburg,  etc.,  R.  Co.  v.  Mor- 
ton, 61  Ind.  639,  28  AmR  682. 

Iowa — Brandels  v.  Chicago,  etc., 
R.  Co.,  164  Iowa  702.  146  NW  825. 

Ky. — Farley  v.  Lavary.  107  Ky.  523. 
64  SW  840.  21  KyL  1252.  47  LRA 
383:  Hall  v.  Renfro.  3  Mete.  51. 

Md. — Baltimore,  etc.  R.  Co.  v.  De- 
ver.  112  Md.  296.  305.  75  A  362.  26 
LRANS  712.  721,  AnnCaa  169  [quot 
Cyc]. 

Minn. — Presley  Fruit  Co.  v.  St. 
Loufs,  etc..  R.  Co..  130  Minn.  121,  163 
NW  115;  Pockens  v.  U.  S.  Express 
Co..  9  Minn.  404.  109  NW  834. 

Mo.— Vail  V.  Pacific  R.  Co..  63  Mo. 
230;  McFiill  V.  Wabash  R.  Co..  117 
Mo.  A.  477,  94  SW  570:  Cash  v.  Wa- 
bash R.  Co..  81  Mo.  A.  109;  Hance 
V.  Pacific  Express  Co..  48  Rio.  A.  179. 

N.  H. — Paucher  v,  Wtl.son.  68  N.  H. 
338.  38  A  1002.  39  LRA  431;  Rlxford 
V.  Smith.  52  N.  H.  35n,  13  AmR  42. 

N.  J. — Felnberg  v.  Delaware,  etc., 
R.  Co.,  52  N.  J.  L.  451.  20  A  33. 

N.  C. — Currle  v.  Seaboard  Air  Line 
R.  Co..  156  N.  C.  4«2,  p\9^^tt> 
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With  respect  to  perishable  goods  which  themselves 
contain  the-  elements  of  destruction  governing  their 
loss  or  deterioration,  the  carrier  is  not  an  insurer,^ 
and  is  no  more  liable  for  destruction  or  injury 
resulting  solely  from  the  inherent  infirmity  in  the 
goods  than  for  loss  entailed  solely  by  an  act  of  Ood 
or  of  the  public  enemy,  or  by  the  carelessness  of  the 
shipper.^  Thus  the  carrier  is  not  liable  for  loss 
or  i^ury  due  solely  to  such  causes  as  fermenta^ 
tion,"  decay,**  spontaneous  combustion,^  eflferves- 
eeuee^*"  putrefaction,^^  or  explosion.^'  The  measure 
of  the  carrier's  duty  is  to  exercise  reasonable  care 
and  diligence  to  protect  the  goods  from  loss  or  in- 
jury while  in  its  eustody,*'  and  it  is  liable  for  only' 
such  deterioration  as  is  attributable  to  its  negli- 
gence." Nevertheless,  if  it  appears  that  the  car- 
rier's n^ligent  conduct  conduced  to  set  the  inher- 


ent infirmity  of  the  goods  in  motion  to  the  damage 
of  the  owner,  it  will  suffice  to  fix  the  carrier  with 
liability  therefor.  In  other  words,  the  exemption 
on  account  of  the  infirmity  of  the  goods  obtains 
only  where  the  loss  is  solely  attributable  to  such 
infirmity,  for  if  the  carrier's  n^ligence  oommizi- 
gles  with  the  infirmity  and  contributes  in  part  to 
the  damage,  liability  is  entailed  therefor  against 
the  carrier  for  bis  negligent  conduct."' 

Natural  causes.  It  may  perhaps  also  be  stated  as 
a  general  proposition  that  the  carrier  is  not  liable 
for  loss  happening  from  the  operation  of  natural 
causes  without  negligeuee  or  fault  of  the  carrier." 

149]  (2)  IdTe  Stock— (a)  The  Oeneral  Bole. 
As  heretofore  shown,  the  great  weight  of  authority 
is  to  the  effect  that  a  carrier  who  receives  tive  stock 
for  transportation  is  to  be  considered  a  common 


N.  I>. — Duncan  v.  Great  Northern 
R.  Co..  17  N.  D.  610.  118  NW  B26,  19 
LRANS  S62. 

Oh. — American  Express  Co.  v. 
Smith,  33  Oh.  St.  611,  31  AmR  BSl 
and  note. 

S.  C, — Trakas  v.  Charleston,  etc., 
R.  Co.,  87  3.  C.  206,  69  SE  209. 

Tex. — Texas,  etc.,  B..  Co.  v.  Smls- 
sen,  31  Tex.  Civ.  A.  649,  73  NW  iZ; 
International,  etc.,  R.  Co.  v.  Bergman, 
(Civ.  A.)  64  SW  999. 

Wash. — RevUIa  Fish  Products  Co. 
V.  American-H&wallan  SS.  Co.,  77 
Wash.  49.  137  P  337. 

W,  Va. — McGraw  v.  Baltimore,  etc., 
R.  Co.,  18  W.  Va.  361.  41  AmR  696. 

Enff, — Lister  v.  L,ancashlre,  etc.,  R. 
Co.,  [1903]  1  K.  B.  878;  Kendall  v. 
London,  etc.,  R.  Co.,  L.  R.  7  Bxch. 
878;  Hunter  v.  Potts.  4  Campb.  2U3; 
Boyd  v.  r>ubols,  3  Campb.  133;  Nu- 
gent V.  Smith,  1  C.  P.  D.  423  [rev  1 
C.  P.  D.  191:  Brass  v.  Maltland,  6  B. 
&  B.  471,  88  BCL  471.  119  Reprint 
940;  Kohl  V.  Parr,  t  Esp,  44E:  Alston 
V.  Herntnc  11  Ezch,  828,  1S8  Reprint 
1066. 

"When  a  man  delivers  fruit,  vege- 
tables, milk  butter,  eggB,  meat,  fish, 
live  animals,  or  other  perishable 
property,  to  a  common  carrier,  his 
object  is  transportation,  and  not  In- 
surance against  the  Irresistible  op- 
eration of  the  laws  of  liature.  His 
object  Is,  a  certain  change  In  the 
locality  of  his  property, — ^not  an  In- 
surance, for  a  certain  time,  against 
all  change  In  its  character  and  con- 
dition. The  warranty  he  desires  is 
of  the  safety  of  the  transportation, 
not  of  the  absolute  preservation  of 
his  property  from  Its  own  action." 
RlxfSrd  V.  Smith,  52  N.  H.  36S,  361, 
18  AmR  42. 

[a]  «h*  faot  that  neither  the 
Ai|ipMr  mor  tbrn  oazrler  knew  of  the 
lahwsBt  ufltDMi  of  the  goods  when 
carried  does  not  alter  the  rule.  Lis- 
teev.  Lancashire,  etc..  R.  Co.,  [1903] 
1  &.  B.  878. 

as.  Philadelphia,  etc,  R.  Co.  v. 
DlfTendal,  109  Hd.  494.  72  A  198,  488. 

as.  R.  E.  Funston  Dried  Fruit,  etc., 
Co.  V.  Toledo,  etc.,  R.  Co.,  163  Mo.  A. 
426,  148  SW  839;  LIhby  v.  St.  Louis, 
etc..  R.  Co.,  137  Mo.  A.  876,  117  SW 
669. 

It  has  been  said  that  the  com- 
mon-law rule  making  carriers  liable 

for  loss  or  damage  to  goods,  except 
such  as  result  from  the  act  of  God 
or  the  public  enemy,  does  not  apply 
to  a  loss  which  results  from  deterio- 
ration In  quantity, or  quality,  or  from 
any  inherent  natural  Infirmity,  or 
tendency  to  damage,  or  decay  of  per- 
ishable articlds.  or  ordinary  wear  or 
tear,  tfr  rubbing,  in  course  of  trans- 
portation, where  these  things  occur 
without  negligence  on  the  part  of  the 
carriers:  nor  are  they  liable  for  in- 
juries that  arise  from  bad  packing 
by  the  shippers.  Truax  v.  Philadel- 
phia, etc..  R.  Co.,  8  Del.  233. 

27.  Faucher  v.  Wilson.  68  N.  H. 
.1S8.  38  A  1002,  39  LRA  431  (holding 
that  the  carrier  was  not  liable  for 


the  bursting  of  a  hogshead  of  molas- 
ses due  to  fermentation):  Rixford  v. 
Smith.  62  N.  H.  866,  18  AmA  42. 

28.  U.  S. — Lawrence  v.  Denbreens, 
1  Black  170,  17  L.  ed.  89. 

Oa. — Pennsylvania  R.  Co.  v.  Ooet- 
chius,  135  Ga.  170,  68  SE  1110. 

Ind. — Pittsburg,  etc.,  R.  Co.  v.  Mor- 
ton, 61  Ind.  639,^8  AmR  682. 

Minn. — Presley  Fruit  Co.  v.  St. 
Louis,  etc.,  R.  Co.,  130  Minn.  121,  1S3 
NW  115. 

N.  H.— Rixford  v.  Smith,  52  N.  H. 
366.  13  AmK  42. 

Tex. — Missouri,  etc.,  R.  Co.  v.  Max- 
zle.  29  Tex.  Civ.  A.  296,  68  SW  66. 

[a]  Thtu,  where  the  value  of 
peaches  is  lessened  because  of  be- 
coming unsound  from  deterioration 
while  in  the  carrier's  possession,  but 
without  its  fault,  the  carrier  is  not 
liable  In  damages  to  the  consignee 
because  of  such  Injury,  although  It 
occurred  without  the  fault  of  the  lat- 
ter. Pennsylvania  R.  Co.  v.  Goet- 
chlus,  135  Ga.  170,  CS  SE  1110. 

39.  Pittsburg,  etc.,  R.  Co.  v.  Mor- 
ton, 61  Ind.  639,  28  AmR  682:  Ri^t- 
ford  v.  Smith,  62  N.  H.  865,  18  AmR 
42. 

30.  Plttaburg.  etc.,  R.  Co.  v.  Mor- 
ton, 61  Ind.  639.  28  AmR  682. 

31.  Rixford  V.  Smith,  62  N.  H.  865, 
13  AmR  42. 

88.  Parrott  v.  Wells,  16  Wall.  (U. 
S.)  624,  21  L.  ed.  206. 

33.  Philadelphia,  etc.,  R.  Co.  v. 
DlfTendal,  109  Md.  494,  72  A  293,  458- 
Feinberg  v.  Delaware,  etc.,  R.  Co.,  82 
N.  J.  L.  451.  20  A  S3. 

34.  Ruddell  v.  Baltimore,  etc.,  R. 
Co..  152  111.  A.  218. 

35.  R,  B.  Funsten  Dried  Fruit, 
etc.,  Co.  v.  Toledo,  etc.,  R.  Co..  163 
Mo.  A.  426,  143  SW  839;  Trakaa  v. 
Charleston,  etc.,  R.  Co.,  87  S.  C.  206, 
69  SE  209:  Texas,  etc.,  R  Co.  v. 
Smissen,  31  Tex.  Civ.  A.  649,  78  SW 
42.    See  also  Infra  I  158. 

36.  U.  S.— The  Aline,  19  Fed.  875. 
III. — Joerg  V.  Atchison,  etc.,  R.  Co.. 

162  111,  A.  229. 

Iowa. — Beard  v.  niinots  Cent.  R. 
Co.,  79  Iowa  618,  44  NW  800,  IS  Am 
SR  381.  7  LRA  280  (recognising  the 
rule). 

Ky. — Schwartx  v.  Erie  R.  Co^  106 
SW  1188,  32  KyL  777.  15  LRANS  801. 

Md. — Baltimore,  etc.,  R.  Co.,  v. 
Dever,  112  Md.  296,  305.  7S  A  362. 
26  LRANS  712,  21  AnnCas  169  tfluot 
Cyc]. 

Minn. — White  v.  Minneapolis,  etc., 
R.  Co.,  Ill  Minn.  167,  126  NW  538. 
Mo.— Vail  V.  Pacldc  R.  Co,,  63  Mo. 

230. 

N.  H.— Faucher  v.  Wilson.  68  N.  H. 
338,  38  A  1002,  39  LRA  431  [cit  OS 
an  analogous  case,  Farrar  v.  Adams, 
Bull.  N.  r.  69], 

N.  J. — Manda  v.  U.  S.  Express  Co.. 
85  N.  J.  L.  720,  90  A  269. 

N.  T, — Wing  v.  New  York,  etc.,  R 
Co..  1  Hllt.  235. 

Oh. — LoulBvllle,  etc.,  Packet  Co,  v. 
Long,  84  Oh.  Clr.  Ct.  72  [aft  R8  Oh. 
St.  869  mem.  106  NE  1066  mem]. 

W.  Va, — McGraw  v.  Baltimore,  etc.. 


R,  Co.,  18  W.  Va.  361,  41  AmR  696. 

[a]  Free  slug  weather,  (1)  such  as 
Is  likely  to  cause  Injury  to  fruit, 
vegetables,  fruit  trees,  and  like  prop- 
erty, la  not  deemed  an  act  of  God, 
but  the  carrier  will  not  be  liable  for 
loss  from  such  cause  unless  by  some 
fault  or  negligence  on  his  part.  The 
Aline,  19  Fed.  876;  Sohwartx  v.  Erie 
R.  Co..  106  SW  1188.  32  KyL  777. 
15  LRANS  801  [cit  Cyc];  White  v. 
Minneapolis,  etc.,  R.  Co.,  ill  Minn. 
167,  127  NW  533;  Calender-Vander- 
hoof  Co.  v.  Chicago,  etc.,  R.  Co.,  99 
Mtnn.  285,  109  NW  402;  Vail  v.  Pacific 
R.  Co.,  63  Mo.  230-  Wolf  v.  American 
Express  Co.,  43  Mo.  421,  97  AmD 
406;  Wing  v.  New  York,  etc.,  R.  Co., 
1  Hilt.  (N.  T.)  235;  McGraw  v.  Balti- 
more, etc.,  R.  Co.,  IB  W.  Va.  361,  41 
AmR  696.  (2)  ''A  railway,  by  lU 
contract  to  safely  carry,  does  not  in- 
sure perishable  freight  against  the 
effect  of  temperature  encountered  by 
It  during  the  period  ordinarily  re- 

aulred  for  Its  tfansportatlon,  unless 
le  circumstances  under  which  the 
contract  of  carriage  is  made  are  such 
as  to  Imply  an  undertaking  to  that  ex- 
tent on  the  part  of  the  carrier."  Bren- 
nlnson  v.  Pennsylvania  R.  Co.,  100 
Minn.  102,  110  NW  862,  10  AnnCaa 
169.  (3)  Freezing  of  a  shipment  of 
apples  in  transit  In  the  latitude  of 
southern  Ohio  in  December  cannot  be 
attributed  to  the  act  of  Ood.  or  to 
any  inherent  nature  of  the  fruit 
which  could  not  be  guarded  against, 
but  is  due  to  the  negligence  of  the 
carrier.  Louisville,  etc..  Packet  Co. 
v.  Long,  34  Oh.  Cir.  Ct.  72  [aff  88  Oh. 
St.  569  mem.  106  NE  1066  mem].  (4) 
In  a  suit  by  a  shipper  of  plants 
against  an  express  company  to  re- 
cover damages  because  of  their  freez- 
ing while  In  transit.  It  was  error  for 
the  court  to  overrule  an  offer  by  the 
express  company  to  prove  that  a  con- 
necting railroad  company  refused  to 
attach  the  car  containing  the  plants 
to  their  passenger  train,  if  a  Are  was 
kept  burning  In  a  stove  in  the  car. 
and  that  plaintiff,  when  notified  of 
this  fact,  authorized  the  fire  burning 
in  the  stove  to  be  dumped,  and  the 
car  to  be  forwarded  wfthout  a  ftre. 
Manda  v.  U.  3.  Express  Co.,  86  N.  J. 
L.  720.  90  A  269. 

fb]  Vaxm- wsathsTw— (1)  So  the 
shipper  of  lard  In  the  summer  months 
takes  the  risk  of  loss  occasioned  by 
heat  Incident  to  the  season,  unless 
there  is  some  neglect  or  fault  on  the 
part  of  the  carrier.  Nelson  v.  Wood- 
ruff. 1  Black  (U.  S.)  156.  17  L.  ed.  27. 
(2)  But  where  a  consignment  of 
butter  was  injured  by  reason  of  warm 
weather,  It  was  held  that  the  connect- 
ing carrier,  having  impliedly  under- 
taken to  transport  It  safely,  was 
liable  for  failure  to  put  It  In  a  re- 
frigerator car,  it  having  been  shipped 
over  the  line  of  the  first  carrier  in 
such  a  car.  Beard  v.  St.  l.iOul9,  etc.. 
It.  Co..  79  Iowa  527.  44  NW  808: 
Beard  v.  Illinois  Cent.  R.  Co.,  79 
Iowa  618,  44  NW  800,  18  AmSR  381, 
7  LRA  280. 


For  later  oases,  AardopaBssti  and  o]uu«ai  In  the  law  see  cumulative  Annotations,  same  title,  paga^md  note  nusiber. 
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earner  of  tb&t  kind  of  property."^  Nevertheless  its 
responsibilities  as  a  oairier  of  live  stock  are  not  in 
all  respects  the  same  aa  those  which  ordinarily 
attend  a  carrier  of  goods.**  It  "does  not  abso- 
lutely warrant  live  freight  against  the  consequences 
of  its  own  vitality ; '  and  if  there  is  loss  or  injury 
doe  to  the  peculiar  nature  and  propensities  of  the 
animals,  Uie  carrier  is  not  liable,***  unless  the  loss 
or  injury  could  have  been  prevented  by  the  ex- 
ercise of  reasonable  foreaight^  vigilance,  and  care 
on  its  part.'^  The  carrier  ia  relieved  from  liability 
from  such  causes,  if  lie  has  provided  suitable  means 
of  transportation  and  exercised  that  degree  of  care 
which  the  nature  of  the  property  requires,  or  has 
not  othCTTvise  contributed  to  the  injury.**  This 
rule  prevails  at  common-  law  and  no  special  con- 
tract limiting  the  carrier's  liabdlity  in  respect  to 
injuries  reamting  to  animals  from  sneh  causes  is 
necessary.** 

Wkere,  however,  the  catue  of  loss  is  unconnected 
with  the  characteristics  under  constderation,  the 

ordinary  relation  between  the  shipper  and  the 
carrier  is  not  affected  by  the  fact  that  the  prop- 


3T.    See  supra  |  13. 

3S.  North  Pennsylvanl*  R.  Co.  v. 
Commercial  Nat.  Bank.  123  U.  S.  727, 
8  set  266.  31  I.,  eel.  287. 

M.  Smith  V.  New  Haven,  etc.,  B. 
Co.,  12  Allen  (Mass.)  531.  638,  90  AmD 
166;  8t.  Louia,  etc.,  R.  Co.  v.  Frank- 
lin. 58  Tex.  Civ.  A.  41.  123  SW  1160. 

■40,  U.  S. — Webater  v.  Union  Pac, 
R.  Co..  200  Fed.  697. 

Ala. — Atlantic  Coast  Line  R.  Co,  v. 
Rice.  169  Ala.  26G,  62  S  918.  29  LRA 
NS  1214,  AnnCasl912B  389;  Loula- 
vUle.  etc.,  R.  Co.  v.  Smltha,  146  Ala. 
686,  40  S  117;  Southern  Gxpreaa  Co. 
v.  Ashford,  126  Ala.  591,  28  S  733; 
South,  etc..  Alabama  R.  Co.  v.  Hen- 
leln.  52  Ala.  606.  23  AmR  678. 

Ark. — St.  Louis  Southwestern  R. 
Co.  v,  Kllberry,  83  Ark.  87,  102  SW 
894. 

Conn. — Coupland  v.  Housatonlc  R. 
Co.,  61  Conn.  631,  23  A  870,  16  LRA 
634. 

Del. — Klalr  v.  Philadelphia,  etc.. 
R.  Co.,  25  Del.  274,  78  A  1085. 

Fla. — Summerlln  v.  Seaboard  Air 
Line  R.  Co.,  66  Fla.  687,  47  8  657,  131 
AmSR  164,  19  LRANS  191. 

Ga- — Williams  v.  Central  of  Geor- 
gia R.  Co.,  117  Ga.  830,  43  SE  980; 
Cooper  v.  Raleigh,  etc..  R.  Co.,  11') 
Ga.  659,  36  SE  f40. 

Hawaii. — Ephraim  v.  Forest  Queen, 
7  Hawaii  170. 

111. — Ohio,  etc.,  R.  Co.  v.  Dunbar, 
20  HI.  623.  71  AmD  291. 

Ind. —  Cleveland,  etc.,  R.  Co.  v. 
Rudy,  173  Ind.  181,  89  NE  961-  Chi- 
cago, etc.,  R.  Co.  V.  Woodward,  164 
Ind.  360.  364,  72  NE  668,  73  NE  810 
[clt  Cyc]. 

Iowa,— Colsch  V.  Chicago,  etc,  R. 
Co..  171  Iowa  78.  163  NW  827:  Gil- 
bert V.  R.  Co.,  156  Iowa  440.  445,  136 
NW  911  [quot  Cyc];  Swinev  v.  Amer- 
ican Express  Co..  115  NW  212;  McCoy 
V.  Keokuk,  etc.,  R.  Co.,  44  Iowa  424. 
See  Colsch  v.  Chicago,  etc.,  R.  Co., 
149  Iowa  176.  127  NW  198,  34  LRA 
XS  1013,  AnnCaal912C  915. 

Kan. — St.  Louia,  etc.,  R.  Co.  v. 
Clark,  48  Kan.  321,  329,  29  P  312. 

Ky. — Cincinnati,  etc.,  R.  Co.  v. 
Smith,  155  Ky.  481,  169  SW  987;  Hall 
V.  Renfro.  3  Mete.  51. 

La. — Schoenfeld  v.  Louisville,  etc., 
R.  Co..  49  La.  Ann.  907,  21  S  692. 

Md. — Baltimore,  eta,  R.  Co,  v. 
Dever.  102  Md.  296.  76  A  8S2.  26  LRA 
NS  712,  21  AnnCas  169. 

Masa. — Bvans  Fitchburg  R.  Co., 
Ill  Mass.  142.  16  AmR  19;  Smith  v. 
New  ^ven,  eta.,  R.  Co.,  12  Allen  631, 
90  AmD  166. 

Iflno. — Boehl  v.  Chicago,  etc.,  R. 
Co.,  44  Minn.  46  NW^33:  Linda- 
ley  V.  Chicago,  etc.,  R.  Co.,  36  Minn. 
539.  »  NW  7,  1  AmSR  692;  Moulton 
V.  St.  Paul,  etc.,  R.  Co.,  81  Minn.  85, 
16  NW  497.  47  AmR  781. 

UlM^IUinola    Cent,    R.    Co.  v. 


DavlB,  43  S  674:  Louisville,  etc.,  R. 
Co.  V.  Bigger.  66  Miss.  319.  6  S  234. 

Mo.— Botts  V,  St.  Louia,  etc..  R. 
Co.,  191  Mo.  A,  676,  177  SW  746; 
Cunningham  v.  Wabash  R.  Co.,  167 
Mo.  A.  273,  149  SW  1151;  Green  v. 
Chicago,  etc.,  R.  Co.,  156  Mo.  A.  269, 
137  SW  611;  Llbby  v.  St.  Louia,  etc., 
R.  Co.,  137  Mo.  A,  276,  117  SW  659; 
Keyea-Mar shall  Bros.  Livery  Co,  v. 
St.  Louis,  etc.,  R.  Co.,  105  Mo.  A,  656, 

80  SW  53;  Cash  v.  Wabash  R.  Co., 

81  Mo.  A.  109;  Hance  v.  Paclllc  Ex- 
press Co.,  48  Mo.  A.  179. 

Mont. — Heltman  v,  Chicago,  etc., 
R.  Co..  45  Mont.  406,  128  P  401 
(under  express  statutory  provision); 
Wahle  V.  Great  Northern  R,  Co.,  41 
Mont.  326,  109  P  713. 

Nebr. — Qulnby  v.  Union  Pac.  R. 
Co.,  83  Nebr.  777,  120  NW  468;  Church 
V.  Chicago,  etc.,  R.  Co.,  81  Nebr.  616, 
116  NW  620;  Cleve  v.  Chlrago.  etc., 
R.  Co.,  77  Nebr.  166,  108  NW  «8S,  124 
AmSR  837.  16  AnnCas  33. 

N.  H.— Rlxford  v.  Smith,  62  N.  H. 
366,  13  AmR  42  and  note. 

N.  J. — 'Lewis  v.  Pennsylvania  R. 
Co..  70  N.  J.  L.  132,  66  A  128.  1  Ann 
Cae  166  [alT  71  N.  J.  L.  339,  59  A 
11171;  Feinberg  v.  Delaware,  etc.,  R. 
Co..  62  N.  J.  L.  451.  20  A  38. 

N,  Y, — Mynard  v.  Syracuse,  etc.,  R. 
Co.,  71  N.  Y.  180,  27  AmR  28;  Penn 
V.  Buftalo,  etc.,  R.  Co.,  49  N.  T.  204, 
10  AmR  356:  Clarke  v.  Rochester, 
etc.,  R.  Co.,  14  N.  Y.  570,  67  AmD  205 
and  note:  Ames  v.  Fargo,  114  App. 
Div.  666,  90  NYS  9»4. 

N.  C. — Holton  V.  Norfolk  Southern 
R.  Co.,  165  N.  C.  156,  81  SE  131;  Har- 
den V.  Chesapeake,  etc.,  R.  Co.,  157 
N.  C.  238,  72  SE  1042;  Selby  V.  Wil- 
mington, etc.,  R.  Co.,  113  N.  C.  588, 
18  SB  88,  87  AmSR  636, 

Pa, — Bauer  t.  Verona  Ferry  Co.,  S3 
Pa.  Super.  607,  609  [cit  Cyc]. 

S.  C, — Bamberg  v.  South  Carolina 
R.  Co.,  9  S.  C.  61,  30  AmR  13. 

Tenn. — Pelton  v.  Clarkson,  103 
Tenn.  467,  53  SW  733. 

Tex. — Ft.  Worth,  etc.  R.  Co.  v, 
Jordan.  (Civ.  A.)  155  SW  676;  Mis- 
souri, etc.,  R.  Co.  V.  Rogers.  (Civ.  A.) 
141  SW  1011;  St.  Louta.  etc.,  R.  Co. 
V.  Franklin,  58  Tex,  Civ.  A.  41.  123 
SW  1160;  Galveston,  etc..  R.  Co,  v. 
Powers.  64  Tex.  Civ.  A.  168,  117  SW 
459 ;  International,  etc.,  R.  Co.  v. 
Nowaskl,  48  Tex.  Civ.  A.  144.  106  SW 
437:  Texas  Cent.  R.  Co.  v.  Hunter. 
47  Tex.  Civ.  A.  190.  104  SW  1076; 
Texas,  etc,  R.  Co.  v.  Snyder.  (Civ,  A.) 
86  SW  1041;  International,  etc.,  R. 
Co.  V.  Earnest,  (Civ.  A.)  77  SW  29; 
Gulf,  etc..  R.  Co.  v.  Butler.  31  Tex. 
Civ.  A.  S76.  73  SW  84;  International, 
etc.,  R.  Co.  V.  Tounff,  (Civ.  A.)  72  SW 
68. 

Va. — Adams  Express  Co.  v.  Scott. 
113  Va.  1.  73  SE  450,  AnnCaal913D 
972. 


erty  transported  is  live  stock.** 

[\  150]  (b)  Eeason  For  Bole.  "The  rule,  es- 
tablished from  motives  of  policy,  which  charges 
the  carrier  in  almost  all  cases"  is  not  unreasonable 
in  its  application  to  inanimate  chattels.  "But  the 
carrier  of  animals  by  a  mode  of  conveyance  op- 
posed to  their  habits  and  instincts,  has  no  sueb 
means  of  securing  absolute  safety.  They  may  die 
of  fright,  or  by  refusing  to  eat,  or  they  may,  not- 
withstanding every  preeaution,  destroy  themselves 
in  attempting  to  break  away  from  the  fastenings 
by  which  they  are  secured  in  the  vehicle  used  to 
transport  tbem,  or  they  may  kill  each  other.  In 
such  cases,  Bilpposiog  all  proper  care  and  foresight 
to  have  been  ezeroised  by  the  carrier  it  would  be 
unreasonable  in  a  high'  d^ree  to  ehaige  him  with 
the  loss."*" 

[$  151]    (c)    Applications  of  Kale.   Fright.  In 

applying  the  general  rule  stated,  it  is  uniformly 
held  that  the  carrier  is  not  liable  for  loaa  or  in- 
jury to  animals  superinduced  by  fright  or  nervous- 
ness, where  no  negligence  is  attributable  to  the 
carrier."   "Frightened  animals,"  it  is  said,  "may 

W.  Va, — Maalln  v.  Baltimore,  eta, 
R.  Co,,  14  W.  Va.  180. 

Wis, — John  Schroeder  Lumber  Co. 
V.  Chicago,  etc..  R.  Co.,  136  Wis.  676, 
116  NW  179,  128  AmSR  1039. 

Wyo. — Chicago,  etc..  R.  Co.  v.  Mor- 
ris. 16  Wyo.  308.  98  P  664. 

£!ng. — Blower  v.  Great  Western  R. 
L.  R.  7  C.  P.  656;  Kendall  v. 


Co 

London,  etc.,  R.  Co.,  L.  R.  7  Exch. 
373. 

41.    Hawaii. — Ferreira  v.  Arlsonao, 

3  Hawaii  Fed.  630. 

Iowa. — Kinnick  v,  Chicago,  etc..  R. 
Co..  69  Iowa  665,  89  NW  772. 

Ky. — Louisville,    etc.,    R.    Co.  v. 
Wathen.  66  SW  714.  23  KyL  2128; 
Louisville,  etc.,  R.  Co.  v.  Hamed,  66  / 
SW  25,  23  KyL  165L 

Md. — Bal  tin-ore,  etc.,  R.  Co.  v. 
Dever,  112  Md.  296,  306,  75  A  352.  26 
LRANS  712,  21  AnnCas  169  [quot 
Cyc]. 

Mont, — ^Wahle  v.  Great  Northern  R. 
Co.,  41  Mont.  326.  109  P  713. 

Va.^Adams  Express  C^.  v.  Scott, 
113  Va.  1.  78  SB  460.  AnnCaslSlSD 

972. 

«1.  Smith  V.  New  Haven,  etc.,  R. 
Co..  12  Allen  (Mass,)  531.  90  AmD 
166;  Boehl  v.  Chicago,  etc..  R.  Co.,  44 
Minn.  191,  46  NW  333;  Cragin  v.  New 
York  Cent.  R.  Co..  51  N.  Y.  61. 10  AmR 
659;  St,  Louis,  etc.,  R.  Co,  v.  Frank- 
lin. 58  Tex.  Civ,  A.  41.  123  SW  1160; 
Texas,  etc.,  R.  Co.  v.  Snyder,  (Tex. 
Civ.  A.)  86  SW  1041. 

48.  Adams  ExpreaB  Co.  t.  Scott, 
113  Va.  1,  73  30  450,  AnnCteBl913D 
972. 

4*.  Cleveland,  etc.,  R.  Co.  v. 
Drulen,  118  Ky.  237,  80  SW  778,  66 
LRA  275,  4  AnnCas  1102;  McPall  v. 
Wabash  R.  Co,,  117  Mo.  A.  477,  94  SW 
570;  Hance  v.  Pacific  Express  Co.,  48 
Mo.  A.  179.    And  see  supra  |  20. 

[a]  ApplTlng-'  this  pxbMlpU,  It 
was  held  that,  where  platntilTa 
horses  were  destroyed  by  a  conflagra- 
tion while  in  charge  of  a  common 
carrier,  the  loss  was  in  no  wise  con- 
nected with  or  the  result  of  any  In- 
firmity In  the  animals  themselves,  so 
as  to  raise  the  question  of  the  neg- 
ligence or  care  of  the  carrier,  but 
was  one  falling  under  the  common- 
law  rule  which  makes  the  carrier  an 
insurer  of  the  safe  delivery  of  goods 
committed  to  it  for  transportation. 
Stiles  v.  Louisville,  etc.,  R.  Co.,  110 
SW  820.  33  KyL  625,  18  LRANS  86 
and  note, 

46.  Per  Denio,  J.,  In  Clarke  v. 
Rochester,  etc.,  R.  Co.,  14  N.  T.  670. 
573,  67  AmD  206  and  note  Fappr 
Evans  v.  Fitchburg  R.  Co.,  Ill  Hasa. 
142,  16  AmR  19]. 

40.  Conn, — Coupland  v.  Housa- 
tonlc R.  Co..  61  Conn.  631,  23  A  870, 
16  LRA  534. 

Ky. — Southern  Express  Co.  v.  Fox, 
181  Ky.  267,  116  SWH84,  117  SW  270. 
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die  of  terror  or  starve  themselves  by  refu^^  food, 
notwithstanding  every  precaution  it  is  possible  to 
use.  For  soeh  occurrences  the  carrier  is  not 
answerable."*' 

Viciommess,  restlessness,  or  temper.  Likewise  the 
carrier,  when  not  itself  at  fault,  is  not  respon^ble 
for  damages  caused  by  an  animal's  own  vieious- 
ness  or  bad  temper,  or  by  the  viciousness  or  bad 
temper  of  other  animals  shipped  with  it.^^  And 
as  loi^  OS  the  conduct  of  the  animals  is  not  caused 
by  any  neglect  of  the  carrier,  it  is  not  material 
whether  it  was  such  as  would  ordinarily  occur  or 
not.*^  A  shipper  in  transporting  sevenil  animals 
takee  the  risk  of  injuries  inflicted  on  one  animal 
by  the  vieious  or  restless  propensities  of  the 
others." 

Want  of  vitally  or  sickness.  Loss  or  injury  due 
to  want  tff  vitality  or  sickness  of  the  animals  is 
not  chargeable  to  tiie  carri^,  unless  he  has  in  some 
way  been  at  fault.°* 

Weather  conditions.  A  carrier  of  live  stock  is 
not  liable  for  injuries  caused  by  changing  weather 
conditions."    The  earner  is  not  liable  for  loss  or 


133  AmSR  241  (holding  that  a  car- 
rier Is  not  responsible  for  Injuries  to 
a  race  horse  by  its  kicking  down  a 
reasonably  safe  stall  because  ot 
frleht). 

Nebr. — Qulnby  v.  Union  Pac.  R. 
Co..  83  Nebr.  777,  120  NW  458. 

N.  Y. — Kaplan  v.  Midland  R.  Ter- 
minal Co.,  88  NYS  945  (horse  becom- 
ing: frightened  and  running  away). 

Va. — ^Adams  Express  Co.  v.  Scott, 
113  Va.  1,  78  SE  450.  AnnCaB1913D 
972  (holding  that  no  recovery  can  be 
had  for  injuries  to  a  horse  delivered 
for  shipment,  where  such  injury  is 
caused  by  the  horse  hitting  hia  feet, 
legs,  and  body  against  the  aides  and 
back  of  the  stall  on  becoming  excited 
and  frightened  by  the  usual  and 
ordinary  movements  and  noise  of  the 
train). 

Eng. — Nugent  v.  Smith,  1  C.  P.  D. 
123. 

47.  Smith  V.  New  Haven,  etc.,  R. 
Co.,  12  Allen  (Mass.)  631,  533,  90 
AmD  16G.    And  see  supra  (  16$. 

48.  111.— Illinois  Cent.  R.  Co.  v. 
Breisford,  13  111.  A.  251. 

Iowa. — Hanley  v.  Chicago,  etc.,'  R. 
Co..  164  Iowa  60,  134  NW  417. 

Ky. — Hall  v.  R«nfro,  3  Mete.  61. 

Ma^s. — Evans  v.  Fitchburg  R,  Co., 
Ill  Mass.  142,  15  AmR  19. 

Mis8. — Illinois  Cent.  R.  Co.  v. 
ScruKgs.  69  Miss.  418,  13  S  t9S: 
Louisville,  etc.,  R.  Co.  v.  Bigger,  86 
Miss.  319,  6  S  234. 

Mo.— Fouat  V.  Lee,  188  Mo.  A.  722. 
119  SW  605. 

N.  Y. — Conger  v.  Hudson  Riv^r  R. 
Co..  13  N.  Y.  Super.  375. 

Eng. — Blower  v.  Great  Western  R. 
Co.,  L.  R.  7  C.  P.  6BB,  3  ERC  138; 
Kendall  v.  London,  etc..  R.  Co.,  L.  R. 
7  Exch.  373. 

[a]  Tbtw,  (1)  a  railroad  was  not 
liable  for  the  death  of  a  mare  in 
transit,  proximately  caused  by  a  kick 
from  another  horse  In  the  shipping 
pens,  not  brought  about  by  any  neg- 
ligence of  th6  road's  servants,  and 
not  followed  by  any  negligence  of 
the  road  In  further  transporting  tfae 
mare.  Ft.  Worth,  etc.,  R.  Co.  v.  Ft. 
Worth  Horse,  etc,  Co..  (Tex.  Civ. 
A.)  180  SW  1170.  (2)  If  horses  or 
other  animals  are  transported  by 
water,  and.  In  consequence  of  a 
storm,  they  break  down  the  partition 
between  them,  and  as  a  result  of  one 
kicking  another,  some  of  them  are 
killed,  the  carrier  will  not  be  held 
responsible.  Lawrence  v.  Aberdeln. 
B  B.  &  Aid.  107,  7  ECL  G9,  106  Re- 
print 1133. 

[b]  The  disposition  of  cattle  to 
bscoms  rsBtive,  "and  tbelr  trampling 
upon  sacb  other  when  some  of  them 
lie  down  from  fatigue,  is  not  to  be 
deemed  an  injury  arising  from  the 


nature  and  inherent  character  of  the 
property  carried,  as  truly  as  If  the 
property  had  been  of  any  other  de- 
scription or  perishable  goods."  Con- 
ger V.  Hudson  River  R.  Co.,  13  N.  T. 
Super.  375.  881. 

4a.  Hanley  v.  Chicago,  etc.,  R.  Co., 
1B4  Iowa  60,  134  NW  417. 

50.  Fou.'^t  V.  Lee,  118  Mo.  A.  722. 
119  SW  BOB. 

51.  Ala. — Southern  Express  Co,  v. 
Ashford.  126  Ala.  B91,  28  S  732. 

Del. — Klair  v.  Wilmington  Steam- 
boat Co.,  20  Del.  51,  64  A  694  (hold- 
ing that  a  carrier  Is  not  liable  for 
the  death  of  a  mare  due  to  an  attack 
of  meningitis  of  which  it  was  not 
forewarned,  when  It  did  all  In  Its 
power  to  care  for  the  animal  after 
the  attack). 

111. — Chicago,  etc.,  R.  Co.  v,  Har- 
mon. 12  lit.  A.  54;  Indianapolis,  etc., 
R.  Co.  V.  Jiirey.-8  111.  A.  160. 

Iowa. — Hanley  v.  Chicago,  etc.,  R. 
Co.,  154  Iowa  60.  134  NW  417  ("gaunt- 
Ing"). 

La. — Schoenfeld  v.  Louisville,  etc., 
R.  Co..  49  La.  Ann.  907.  21  S  692. 

Md. — Baltimore,  etc.,  R.  Co.  v. 
Dever,  112  Md.  296,  76  A  352.  26  LRA 
NS  712,  21  AnnCas  169  and  note 
(holding  that  a  carrier  of  live  stock 
is  not  an  Insurer  to  the  extent  of 
being  liable  for  loss  thereof  or  dam- 
age thereto  from  Texas  fever  con- 
tracted In  transit,  In  the  absence  of 
negligence  In  exposing  the  stock  to 
the  disease). 

N.  Y. — Conger  v.  Hudson  River  R. 
Co.,  13  N.  Y.  Super,  375  (shrinkage); 
Hayman  v.  Philadelphia,  etc.,  R.  Co., 
8  NYSt  86. 

Tex. — Missouri  Pac.  R.  Co.  v. 
Fagan,  72  Tex.  127,  9  SW  749.  13  Am 
SR  776,  2  LRA  76;  Baker  v.  Missouri, 
etc..  R.  Co.,  67  Tex.  Civ.  A.  25,  121 
SW  907. 

ra]  In  tb«  transportation  of  zaares 
with  foal  the  carrier  incurs  no  lia- 
bility for  loss  by  reason  of  their 
condition,  unless  the  condition  is 
known  to  the  carrier  or  he  is  charge- 
able with  knowledge  thereof,  and  he 
falls  to  exercise  reasonable  and  nec- 
essary care.  Missouri  Pac.  R.  Co.  v. 
Fagan,  72  Tex.  127,  9  SW  749,  13  Am 
SR  776.  2  LRA  75;  Missouri  Pac.  II. 
Co.  V.  Fagan,  <Tex.  Civ.  A.)  27  SW 
887 

69.  Washington  Horse  Exch.  v. 
Louisville,  etc.,  R.  Co.,  171  N.  C  66, 
87  SE  941. 

B3.  Cleve  v.  Chicago,  etc.  R.  Co., 
84  Nebr.  1*8,  120  NVT 9B9:  Maslln  v. 
BaUfmore.  etc.,  R.  Co.,  H  W.  Va.  180. 

S4.  Winn  v.  American  Express  Co., 
169  Iowa  369.  140  NW  427.  44  LRANS 
663. 

65.  III.— Toledo,  etc..  R.  Co.  v. 
Thompson,  71  111.  434;  Illlnoia  Cent. 


injury  to  animals  occasioned  by  excessive  heat,  in 
the  absence  of  some  n^ligence  or  misfeasance  on 
the  part  of  the  carrier  or  its  servants."  This  is 
a  risk  assumed  by  the  shipper." 

152]  (d)  Limitationa  of  Bnla.  Nevertheless 
the  carrier  is  bound  to  exercise  that  d^ree  of  care 
which  the  nature  of  the  property  requires."  And 
the  fact  that  the  shipper  was  present  in  the  oar 
and  saw  that  the  carrier  failed  to  exercise  the  re- 
quired degree  of  vigilance  and  care  does  not  de- 
tract from  the  carrier's  liability  as  long  as  the 
shipper's  conduct  did  not  amount  to  an  estoppel.°^ 
The  rule  under  consideration  is  not  to  be  so  ex- 
tended as  to  relieve  the  carrier  from  the  duty  to 
take  notice  of  the  ordinary  weakness,  character, 
and  propmsities  of  domestic  animals,  and  to  make 
such  provision  against  loss  or  injury  therefrom  as 
may  reasonably  be  done  in  furnishing  means  of 
transportation  and  in  providing  for  the  protection 
of  the  property  during  transit."  To  relieve  a  com- 
mon carrier  from  liability  for  loss  or  injury  on 
the  ground  that  the  loss  or  injury  was  caused  by 
the  proper  vice  of  the  animals  transported,  it  must 

R.  Co.  V.  Adams,  42  III.  474,  92  AmD 
86;  Burke  v.  U.  S.  Express  Co.,  87 
111.  A.  505. 

Iowa, — Swlney  v.  American  Ex- 
press Co.,  115  NW  212. 

Ky. — Rhodes  v.  liOUlsvUla,  etc,  R. 
Co.,  9  Buph  688. 

Mass. — Smith  v.  New  Haven,  etc.. 
R.  Co.,  12  Allen  531,  90  AmD  166. 

Nebr. — Herold  v.  U.  S.  Express  Co.. 
98  Nebr.  217,  152  NW  893.. 

Tex. — Galveston,  etc.,  R.  Co.  v. 
Powers,  54  Tex.  Civ.  A.  168,  117  SW 
459. 

66.  Kelly  v.  Adams  Express  Co., 
134  Ky.  208,  119  SW  747. 

87.  Swlney  v.  American  Express 
Co.,  (Iowa)  116  NW  212;  Betts  v. 
Chicago,  etc.,  R.  Co.,  92  Iowa  343.  60 
NW  623,  64  AmSR  558.  26  LRA  248; 
Klnnlck  V.  Chicago,  etc.,  R,  Co.,  69 
Iowa  66B,  29  NW  772;  Kelly  v.  Adams 
Express  Co.,  134  Ky.  .208,  119  SW 
747;  Herold  v.  U.  S.  Express  Co.,  98 
Nebr.  217,  152  NW  393-  Baker  v.  Mis- 
souri, etc.,  R.  Co.,  67  Tex.  Civ.  A.  25, 
121  SW  907. 

[a]  Am  otberwlM  axpressed,  whUe 
a  common  carrier  of  live  stock  Is  not 
an  insurer  against  Injuries  unavoid- 
ably resulting  from  the  Inherent  na-  " 
ture  or  propensities  of  the  animals, 
yet,  where  anin:als  are  shipped.  It  Is 
Its  duty  to  exercise  such  care  as  the 
circumstances  Indicate  Is  reasonably 
necessary  In  order  to  safely  trans- 

?ort  them;  and  If,  on  account  of  a 
allure  to  exercise  such  care,  the  ani- 
mals are  Injured,  are  lost,  or  die,  the 
carrier  may  be  liable  In  damages. 
Herold  V.  U.  S.  Express  Co.,  98  Nebr. 
217,  152  NW  393. 

[b]  ntwi,  (1)  where  It  appeared 
that  hogs,  while  being  transported, 
were  killed  by  crowding  together 
toward  the  doors  of  the  car  where 
there  was  better  ventilation  than  In 
other  portions  of  the  car.  and  this 
crowding  happened  while  the  cars 
were  not  In  motion,  the  carrier  was 
liable  for  not  anticipating  this  dan- 
ger from  the  natural  propensities  of 
the  animals  and  for  not  providing 
against  It.  Ktnnlck  v.  Chicago,  etc.. 
R.  Co..  69  Iowa  666,  29  NW  772.  (2) 
Defendant  railroad,  when  Its  agent 
saw  that  a  jack  shipped  by  plalntllT 
was  so  frightened  by  a  train  as  to 
throw  him  Into  an  uncontrollable  flt 
of  terror,  causing  him  to  so  fall 
down  In  his  crate  that  he  couM  not 
get  up,  was  bound  to  use  ordinary 
care  to  protect  the  Jack  from  further 
injury,  and  If  so  to  do  required  him 
to  be  unloaded  and  reorated,  or  other- 
wise given  attention.  It  nhould  have 
boon  none  at  the  first  stopping  place 
affording  reasonable  facilities  for 
that  purpose.  Kelly  v.  Adams  Bx- 
presB  Co..  134  Ky.  208,  119  SW  747. 


For  later  oases,  developmeats  and  ohaaffea  In  the  law  see  cumulative  Annotations,  same  title,  page  and^ote  m 
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appear  that  the  vice  was  the  sole  proximate  cause 
uf  the  loss  or  injury."* 

[$  153]  2.  NeceflBltjr  That  Exo«pted  Oanse  Be 
Proximate  Caoae^ — a.  In  General.  Where  the 
carrier  r^es  on  one  of  the  exceptions  to  his 
common-law  liability,  it  must  appear,  in  order 
to  excuse  him,  that  the  exceptional  cause,  such 
as  an  act  of  God,  or  the  like,  was  the  immediate 
or  proximate,  and  not  the  remote,  cause  of  the 
loss.**  And  while  it  must  be  true,  as  a  general 
proposition,  that,  although  the  carrier  is  in  some 
way  n^ligen-t,  if  such  negligence  does  not  con- 


tribute to  the  Iras  which  is  due  to  an  excepted 
cause,  the  carrier  is  not  liable,"^  it  is  very  gen- 
erally declared  tliat,  if  the  negligence  of  the  car- 
rier concurs  with  an  act  of  Ood  in  producing  a 
loss  or  injury,  the  carrier  is  not  exempted  from 
liability  by  showing  tiiat  <the  immediate  cause  was 
the  act  of  Gh)d,  or  some  other  exeqited  cause;  or, 
as  otherwise  expressed,  tbe  carrier  is  responsible 
where  the  loss  is  caused'  by  an  act  of  God  or  other 
excepted  cause,  if  the  carrier's  n^igraice  mingles 
with  it  as  an  active  and  cooperative  cause.** 


58.    Sm  Infra  §  163. 

68.  BnrdMi  of  proof  to  ahnw  that 
excepted  cause  was  proximate  cause 
see  Infra  i  676. 

Pxoxlaute  oaoa*  of  loss  of,  or  In- 
jury to,  ffooda  aUraed  117  water  see 
Shipping  [36  Cyc  2611. 

eo.  U.  S.— The  Folmina,  212  U.  S. 
354.  29  set  363,  63  L,.  ed.  646.  15  Ann 
Ca»  748;  Memphis,  etc.,  K.  Co.  v. 
Re«ves.  10  Wall.  176,  19  L.  ed.  909; 
Clark  V.  Barwell.  12  How.  272,  13  L. 
ed.  9S5:  King  v.  Shepherd.  14  F.  Caa. 
No.  7.804.  3  Story  349;  Tompkins  v. 
Dutchess  of  Ulster,  24  F.  Caa.  No. 
14.08Ta. 

Ala. — McCarthy  v.  jLouiavlUa.  etc.. 
R.  Co.,  102  Ala.  1»S.  14  S  370,  48 
AmSK  29;  Steele  t.  McTyer.  31  Ala. 
6S7.  70  AmD  S16;  Coosa  Rtver  Steam- 
boat Co.  V.  Barclay,  30  Ala.  120; 
Sprowl  V.  Kellar,  4  Stew.  *  P.  tSZ; 
Jones  V.  Pitcher.  1  Stew.  &  P.  185,  24 
AmO  71C. 

Ark. — St.  LouiB,  etc.,  R.  Co.  v. 
Hudsins  Produce  Co.,  118  Ark.  398. 
177  IW  400. 

Cal. — Belgel  v.  Blsen.  41  Cal.  109. 

Conn. — ^Pwk  V.  Weeks,  34  Conn. 
145:  OoBverae  v.  Bralnerd,  27  Conn. 
«07. 

Fla. — Gulf  Coast  Tranap.  Co.  v. 
Howell,  70  Fla.  544,  70  8  &tt7. 

Ga.— Richmond,  etc,  R.  Co.  v. 
White.  88  Oa.  806,  16  SIS  802. 

111. — Bell  V.  Union  Fac.  R.  Co.,  177 
111.  A.  874. 

lnd.~Parrill  v.  Cleveland,  etc.,  H. 
Co..  23  Ind.  A.  638,  56  NE  1026. 

Md. — Pet«UBOn  v.  Brent,  12  Md.  9, 
71  AmD  682;  Boyle  v.  McLAUghlln. 
4  Harr.  &  J.  291. 

Mass. — -Denny  v.  New  York  Cent. 
R.  Co..  13  Gray  481.  74  AmD  646. 

Minn. — White  v.  Alinneapolls,  etc., 
R.  Co.,  Ill  Minn.  167,  126  NW  533. 

Mo. — Hill  V.  Sturyeon,  36  Mo.  212, 
86  AmD  149. 

Nebr. — Chlcaeo.  etc.,  R.  Co,  v.  Man- 
ning, 23  Nebr.  662,  37  NW  462. 

N.  J. — New  Brunswick  Steamboat, 
etc.,  Transp.  Co.  v.  Tiers,  24  N.  J.  L. 
G!»7.  64  AmD  394. 

N.  y. — Condtct  V,  Grand  Trunk  R. 
Co.,  54  N.  Y.  600;  Read  v.  Spauldlng 
30  N.  Y.  630,  86  AmD  426;  Michaels 
V.  New  York  Cent.  R.  Co.,  30  N.  Y. 
6«4,  86  AmD  416;  Merrltt  v,  Earle. 
29  N.  Y.  115,  86  AmD  292;  E.  E.  Ful- 
ler Co.  V.  Pennsylvania  R.  Co.,  61 
Misc.  599,  113  NYS  1001;  McArthur 
V.  Sears,  21  Wend.  190. 

N.  C. — Backhouse  v.  Sneed,  6  N.  C. 
173. 

Okl. — St.  Louis,  etc.,  R.  Co.  v.  Drey- 
fus. 42  Okl.  401,  141  P  773,  LRA1915D 
547;  Chicago,  etc,  R.  Co.  V.  McKone, 
36  Okl.  41.  127  P  488,  42  LRAN.S  7011; 
Missouri,  etc.,  R.  Co.  v.  Johnson,  34 
Okl.  682.  126  P  567. 

Pa, — Dong  V.  Pennsylvania  R.  Co., 
117  Pa.  343,  23  A  459.  30  Am5R  732, 
li  LRA  741;  Sullivan  v.  Philadel- 
phia, etc.,  R,  Co.,  30  Pa.  234,  72  AmD 
S38. 

S.  C. — Ferguson  v.  Southern  R. 
Co..  91  S.  C.  61,  74  SE  129;  Dlpford  v. 
Charlotte,  etc.,  R.  Co.,  41  S.  C.  L,  409. 

Tenn. — Adams  Express  Co.  v.  Jack- 
son. 92  Tenn.  326.  21  SW  666. 

Tex- — Missouri,  etc.,  R.  Co,  v. 
Barnes.  2  Tex.  A.  Civ.  Cas.  5  574. 

W.  Va- — Hutchinson  v.  IT.  S.  Ex- 
press Co..  63  W.  Va.  128,  137.  59  SE 
S49.  14  LRANS  393   [cit  Cyc]. 

Wis. — Klauber  v.  American  Ex- 
press Co.,  21  Wis.  21,  91  AmD  462. 

Wyo. — Chicago,  etc.,  R.  Co.  v.  Mor- 
ris. 16  Wyo.  S08,  93  P  664. 


Eng. — Siordet  v.  Hall,  4  Blng.  607. 
13  ECL  657,  130  Reprint  902. 

[a]  Thnst  <1)  it  has  been  held 
that,  although  a  hard  frost  may  be 
considered  an  act  of  God,  yet  damage 
to  goods  on  board  a  steam  vessel,  by 
the  leaking  of  a  pipe  which  was 
burst  by  tlie  fi  ust,  is  a  loss  for  which 
the  carrier  may  be  held  liable.  Sior- 
det V.  Hall.  4  Ring.  607.  13  ECL,  667, 
130  Rrtprint  902.  (2)  A  severe  blls- 
sard  will  not  excuse  a  carrier  for 
damages  to  a  delayed  shipment  of 
fruit  from  freezing,  where  the  dam- 
age would  not  have  occurred  but  for 
the  carrier's  negligence.  St.  Louts, 
etc.,  R.  Co.  v.  Dreyfus.  42  Okl.  401, 
141  P  773,  LRA1916D  647. 

[b]  If  th«  act  of  Ood  from  wUoli 
13w  lOM  resmlts  is  but  one  of  seraral 
oauss,  the  combined  operation  of 
which  produced  the  loss,  the  carrier 
is  not  excused.  New  Brunswick 
Steamboat,  etc.,  Transp,  Co.  v.  Tiers, 
24  N.  J.  L.  697,  64  AmD  394:  Condict 
V.  Grand  Trunk  R.  Co.,  64  N.  Y.  600: 
Read  v.  Spauldlng,  30  N.  Y.  630.  86 
AmD  426;  Michaels  v.  New  York 
Cent.  R.  Co.,  30  N.  Y.  664,  86  AmD 
416;  Merrltt  t.  Earle,  29  N.  Y.  116. 
86  AmD  292;  McArthur  v.  Sears,  21 
Wend.  (N.  Y.)  180;  Sullivan  v.  Phila- 
delphia, etc.,  R.  Co.,  80  Pa.  234.  72 
AmD  698. 

{c1  Ouxler  Olsreffardlnff  OlTMtioiu 
of  sUpp«T,r<~-When  a  common  carrier 
receives  goods  to  be  carried  In  a  par- 
ticular manner  aiul  position,  he  Is 
bound  to  carry  them  in  that  way;  and 
if.  by  a  disregard  of  the  directions, 
the  goods  are  lost  or  damaged,  the 
burden  will  be  on  him  to  prove  that 
the  loss  was  In  no  degree  attribut- 
able to  his  breach  of  contract,  but 
was  occasioned  solely  by  an  act  of 
God,  or  some  other  cause  for  tho  re- 
sult of  which  the  carrier  is  not  liable. 
Hastings  v.  Pepper,  11  Pick.  (Mass.) 

«1.  HtU  V.  Sturgeon.  36  Mo.  212, 
86  AmD  149:  Hill  v.  Sturgeon,  28  Mo. 
323;  Chalk  v.  Charlotte,  etc.,  R.  Co., 
86  N.  C.  423:  Hart  v.  Allen,  2  Watts 
(Pa.)  114;  Ferguson  v.  Southern  R. 
fo.,  91  S.  C.  61.  74  SE  129. 

ea.  U.  S. — Caldwell  V.  Southern 
Express  Co.,  4  F.  Cas.  No.  2,303,  1 
Flipp.  86. 

Ala. — Central  of  Georgia  R.  Co.  v. 
Sigma  Lumber  Co..  170  Ala.  627.  64 
S  205,  AnnCasl912D  965  and  note; 
Alabama  Great  Southern  R.  Co,  v. 
Quarlea,  146  Ala.  436,  40  S  120.  117 
AmSR  54.  6  LRANS  867.  8  AnnCas 
308;  Steele  v.  McTyer,  31  Ala.  667. 
70  AmD  51«. 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Hudgins  Produce  Co.,  118  Ark.  308, 
177  SW  400.  401  [cIt  Cycl;  Jonesboro. 
etc.,  R.  Co.  V.  Dunavant,  117  Ark,  461, 
174  SW  1187. 

Cal. — Seigel  v.  Eisen.  41  Cal.  109. 

Conn. — Peck  v.  Weeks,  34  Conn. 
146;  Converse  v.  Brainerd.  27  Conn. 
607:  Williams  V.  Grant,  1  Conn.  487. 
7  AmD  235. 

Fla. — Gulf  Coast  Transp.  Co.  v. 
Howell.  70  Fla.  644.  70  S  667;  Norris 
V.  Savannah,  etc..  R.  Co.,  23  Fla.  182, 
1  S  475.  11  AmSR  355. 

G  a.— Charleston,  etc.,  R.  Co.  v. 
Nixon  Grocery  Co.,  112  Ga.  343.  83 
SE  893 ;  Richmond,  etc..  R.  Co.  v. 
White.  88  Ga.  805.  16  SB  802. 

111.— Sandv  v.  Lake  St.  EI.  R.  Co.. 
235  111.  lOA.  85  NE  300;  Wald  v.  Pitts- 
burg, etc..  R,  Co.,  162  111.  545.  44  NE 
888,  63  AmSR  332.  36  LRA  356; 
Michigan  Cent.  R.  Co.  V.  Curtis,  80 


111-  824;  Bell  v.  Union  Pac.  R.  Co., 
177  HI.  A,  374;  Tate  v.  Missouri  Pac. 
R.  Co..  167  Ul.  A.  105. 

Ind. — Parrlll  v.  Cleveland,  etc,  R. 
Co..  23  Ind.  A.  638.  65  NE  1026. 

Iowa. — Oreen-Wheeler  Shoe  Co.  v. 
Chicago,  etc..  R.  Co..  130  Iowa  123, 
106  NW  498,  B  LRANS  88S,  8  AnnCaa 
46. 

Mass. — Denny  v.  New  York  Cent. 
R.  Co.,  13  Gray  481,  74  AmD  646. 

Minn, — White  v.  Minneapolis,  etc., 
R.  Co.,  Ill  Minn.  167,  126  NW  633: 
.Tones  v.  Minneapolis,  etc.,  R.  Co.,  91 
Minn.  829,  97  NW  883.  103  AmSR  607. 

Mo. — Davis  v.  Wabash,  etc.,  R.  Co., 
89  Mo.  340.  1  SW  327;  Vail  v.  Padflc 
R.  Co.,  63  Mo.  230;  Prultt  V,  Hanni- 
bal, etc.,  R.  Co..  62  Mo.  627;  Read  v. 
St.  Louis,  etc.,  R.  Co.,  60  Mo.  199: 
W-oIf  V.  American  Express  Co.,  48 
Mo.  421.  97  AmD  406;  Gratiot  St. 
Warehouse  Co.  v.  Missouri,  etc,  R. 
Co,.  124  Mo.  A.  646,  102  SW  11; 
Plnkerton  v.  Missouri  Pac.  R.  Co., 
117  Mo.  A.  288,  93  SW  849;  Moffatt 
Commn.  Co.  v.  Union  Pac.  R.  Co..  113 
Mo.  A.  644,  88  SW  117;  Grier  v.  St. 
Louis  Merchants  Bridge  Terminal  R. 
Co..  108  Mo.  A.  56B,  84  SW  158; 
Armentrout  v.  St.  Louis,  etc.,  R.  Co., 
1  Mo.  A.  168. 

N,  J. — New  Brunswick  Steamboat, 
etc.,  Transp.  Co,  v.  Tiers,  24  N.  J.  L. 
697,  64  AmD  894. 

N.  Y. — Condict  v.  Grand  Trunk  R. 
Co.,  64  N,  y,  500;  Lamb  v.  Camden, 
etc.,  R.,  etc..  Co.,  46  N.  Y.  271.  7  AmR 
327;  Bostwick  v.  Baltimore,  etc..  R. 
Co..  46  N.  Y.  712;  Read  v.  Spauldlng. 
30  N.  Y.  631.  HC  AmD  426;  Mlohaels 
V.  New  York  Cent.  R.  Co..  30  N.  Y. 
564.  86  AmD  415;  Dunson  v.  New 
York  Cent.  R.  Co.,  3  Lans.  265:  Wing 
v.  New  York,  etc.  R.  Co..  1  Hilt.  235; 
MfArlhur  v.  Sears.  21  Wend.  190. 

N.  C. — Backhouse  v.  Sneed.  6  N.  C. 
173. 

Okl. — St.  I,OU1b.  etc.  R.  Co.  v. 
Dreyfus,  42  Okl.  401,  141  P  773.  LRA 
191SD  547;  Missouri,  etc.,  R.  Co.  v. 
Johnson.  34  Okl.  582,  12S  P  567. 

r.T„"Phi!adelphfa.  etc..  R.  Co.  v. 
Anderson,  94  Pa.  361.  39  AmR  787: 
Livezey  v.  Philadelphia,  64  Pa,  106,  8 
AmR  578. 

S,  C. — Ferguson  v.  Southern  R,  Co., 
91  S.  C.  61.  74  SE  129;  Sonneborn  v. 
Southern  R.  Co..  65  S.  C.  602,  44  SB 
77;  Campbell  v.  Motse,  16  S.  O.  L.  468; 
Bason  V,  Charleston,  etc.,  Steamboat 
Co.,  16  S.  C.  L,  262. 

Tenn. — Nashville,  etc.,  R.  Co,  v. 
David,  6  Heisk.  261,  19  AmR  694. 

Tex. — Atchison,  etc.,  R.  Co.  v.  Na- 
tion. 92  SW  823;  Missouri  Pac.  R.  Co. 
v.  China  Mfg.  Co..  79  Tex.  26,  14  SW 
786;  Texarkana  R.  Co.  v.  Brass,  (Civ. 
A.)  175  SW  778;  St.  LoulB.  etc..  R.  Co. 
V.  Bland,  (Civ.  A.)  34  SW  676. 

W.  Va. — McGraw  v.  Baltimore,  etc., 
R.  Co.,  18  W.  Va.  361.  41  AmR  696. 

Wis.— -Klauber  v,  American  Express 
Co..  21  Wis,  21,  91  AmD  462. 

Eng.—Siordet  v.  Hall,  4  Blng.  607, 
13  ECL  657.  130  Reprint  ?02;  Nusent 
V.  Smith,  1  C.  P.  D.  423;  Amies  v. 
Stevens.  Stra.  128.  93  Reprint  428. 

"Whore  an  act  of  God  causes  Injury 
to  property  in  the  hands  of  a  common 
carrier,  and  such  act  Is  the  sole 
causp  of  such  injury,  then  the  proof 
of  this  fact  ts  a  perfect  shield.  But 
'f  thp"'>  be  any  negllcence  on  thP 
part  of  the  carrier,  which,  if  it  had 
not  been  present,  the  Infury  would 
not  have  happened,  notwithstanding 
the  act  of  God,  tha  carriar  ^unnpi 
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[$  154]  b,  Negligent  DeUy  in  Transportation*' 
—(1)   View  That  the  Carrier  Is  Not  Uable.  The 

question  which  will  now  be  considered  is  one  in 
respect  of  which  there  is  a  great  conflict  of  au- 
thority. Deeisiona  even  in  the  same  state  are  not 
always  in  harmony.  According  to  one  line  of  de- 
oisioDS,  negligent  delay  in  transporting  or  deliv- 
ering goods  will  not  render  the  carrier  liable  for 
subsequent  loss  or  injury  thereto  by  an  act  of  God 


escape  responsibility.  And  the  onus 
Is  upon  the  carrier  to  show  not  only 
that  the  act  of  Ood  was  the  cause, 
but  that  it  was  the  entire  cause, 
because  it  Is  only  when  the  act  of 
Ood  la  the  entire  cause  that  the  car- 
rier can  be  shielded."  Slater  v.  South 
Carolina  R.  Co..  29  8.  C.  96,  101,  6 
SB  tS«. 

"In  order  for  the  defendant  to  es- 
cape liability  under  the  exemption 
afforded  by  the  law  to  the  entail- 
ments of  an  act  of  Ood,  the  act  of 
Ood  must  be  the  sole  and  only  cause 
of  the  injury  and  this  too,  unmixed 
with  the  neKll|(ence  of  the  defendant, 
for  if  the  defendant's  nerlisent  act 
commingled  with  It  In  the  loss  as 
an  active  antl  co-operative  element 
and  the  loss  Is  proximate  thereto,  or. 
In  other  words.  Is  a  reasonable  con- 
sequence of  the  negligent  act.  It  is 
regarded  In  the  law  as  an  act  of  the 
carrier  rather  than  as  an  act  of  God." 
Gratiot  St.  Warehouse  Co.  v.  Mis- 
souri, etc..  R.  Co.,  124  Mo.  A.  545, 
661,  102  3W  11. 

[a]  Floods, — Where  a  carrier  by 
water  neKllgently  falls  to  stop  at  a 
landing'  for  freight  ready  for  trans- 
portatfon.  and  this  breach  of  duty 
concurs  with  the  rise  of  water  In  the 
river  In  causing  the  loss,  the  carrier 
is  liable  in  such  case.  Gulf  Coast 
Transp.  Co.  v.  Howell,  70  Pla.  644. 
70  8  667. 

[b]  Act  of  shipper.^ — Where  car- 
rier's negligence  proximately  con- 
tributes In  causing  Injury,  It  will  not 
be  relieved  from  liability  merely 
because  an  act  of  the  shipper  was 
the  immediate  cause.  In  such  case 
the  evidence  must  further  show  that 
the  casual  act  of  the  shipper  was 
negligent.  Kansas  City,  etc.,  R.  Co. 
V.  Beckham,  (Tex.  Civ,  A.)  168  BW 
399. 

[c]  niliemt  ▼!«•  of  animals. — To 

relieve  a  common  carrier  from  lia- 
bility for  loss  or  Injury  on  the 
ground  that  the  loss  or  Injury  was 
caused  by  the  proper  vice  of  the 
animals  transported.  It  must  appear 
that  the  vice  was  the  sole  proximate 
cause  of  the  loss  or  Injury.  Illinois 
Cent.  R.  Co.  V.  Adams.  42  111.  474,  92 
AmD  85;  Evans  v.  Fltchburg  R.  Co.. 
Ill  Mass.  142,  IE  AmR  19;  Cragln  v. 
New  York  Cent,  R.  Co.,  51  N.  Y.  01, 
10  AmR  559;  Penn  v.  Buffalo,  etc.,  R. 
Co.,  49  N.  T.  204,  10  AmR  866;  Gal- 
veston, etc.,  R.  Co.  V.  Jones,  (Tex. 
Olv.  A.)  123  SW  737;  Galveston,  etc., 
R.  Co.  v.  Powers,  S4  Tex.  Civ.  A.  166, 
117  8W  469:  Missouri,  etc.,  R.  Co.  v. 
Rich,  SI  Tex.  Civ.  A.  812,  112  SW  114. 

68.  Dslar  transportation  In 
ffSawal  Bee  Infra  J  404  et  seq. 

64.  U.  S.— St  I^uis,  etc.,  R.  Co. 
V.  Commercial  Union  Ins.  Co.,  139 
U.  S.  223,  11  set  BB4,  36  L.  ed.  164; 
Scheffer  v.  Washlnjgton  City  Midland, 
etc..  R.  Co.,  105  U7  S.  249,  26  L.  ed. 
1070;  Memphis,  etc..  R.  Co.  v.  Reeves, 
10  Wall.  176,  19  L.  ed.  909;  Empire 
State  Cattle  Co.  v.  Atchison,  etc.,  R. 
Co.,  136  Fed.  136  [aff  147  Fed.  457, 
77  CCA  601  (aff  210  U.  S.  1.  28  SCt 
607.  52  L.  ed.  931,  15  AnnCas  70)]; 
Thomas  v.  Lancaster  Mills,  71  Fed. 
481,  19  CCA  88;  Chicago,  etc.,  R.  Co. 
V.  Elliott,  55  Fed.  949.  5  CCA  347,  20 
I.RA  582;  Scott  v.  Baltimore,  etc.. 
Steam-Boat  Co.,  19  Fed.  56;  Caldwell 
V.  Southern  Express  Co.,  4  F.  Cas. 
No.  2.303.  1  Flipp.  85. 

D.  C— Gleeson  v.  Virginia  Midland 
R.  Co..  16  D.  C.  3E6. 

Fla. — Seaboard,  etc.,  R.  Co.  v.  Mul- 
lln.  70  Fla,  450,  70  S  467. 


Kan. — Atchison,  etc.,  B.  Co.  v. 
Henry,  78  Kan.  490,  97  P  465,  18 
LBANS  177:  Sauter  v.  Atchison,  etc., 
R.  Co.,  78  Kan.  331.  97  P  434:  Rod- 

?ers  V.  Missouri  Pac.  R.  Co.,  75  Kan. 
22,    88    P    885.    121    AmSR   416,  10 
LRANS  658,  12  Ann<^aB  441  and  note. 

La. — Dalsell  v.  The  Saxon,  lO  La. 
Ann.  280. 

Me. — O'Brien  v.  MoOUnotay,  68  Me. 
562. 

Mass. — Hoadley  v.  Northern 
Transp.  Co.,  116  Hasa  304.  16  AmR 
106:  Denny  v.  New  York  Cent.  R.  Co., 
13  Gray  481.  74  AmD  646. 

Mich. — Detroit,  etc.,  R.  Co.  v.  llo- 
Kensle.  43  Hfch.  609,  6  NW  1031: 
Michigan  Cent.  R-  Co.  v.  Burrows,  33 
Mich.  6. 

Miss. — Yaioo,  etc.,  R.  Co.  v.  Mill- 
saps.  76  Miss.  »6.  26  S  672,  Tl  AmSR 
648. 

Mo. — Ballentlne  v.  North  Missouri 
R.  Co.,  40  Mo.  491.  93  AmD  316; 
Clark  V.  Pacific  R.  Co.,  39  Mo.  184, 

90  AmD  468;  Llghtfoot  v.  St.  Louis, 
etc.,  R.  Co..  126  Mo.  A.  532.  104  SW 
482;  Lamar  Mfg.  Co.  v.  St.  Louis, 
etc.,  R.  Co..  117  Mo.  A.  453.  93  SW 
861;  Plnkerton  v.  Missouri  Pac.  R. 
Co.,  117  Mo.  A.  388,  92  SW  849; 
Moffat  Commn.  Co.  v.  Union  Pac,  R. 
Co.,  113  Mo.  A.  644.  88  SW  117; 
Francis  v.  St.  Louis  Transfer  Co.,  6 
Mo.  A.  7.  Compare  Pruitt  v.  Hanni- 
bal, etc.,  R.  Co.,  62  Mo.  BS7.  But  see 
Infra  B  166. 

Nebr. — McCIary  v.  Sioux  City,  etc., 
R.  Co.,  3  Nebr.  44,  19  AmR  631.  But 
see  infra  I  165. 

N.  C. — Genera]  Fire  Extinguisher 
Co.  V.  Carolina,  etc.,  R.  Co.,  187  N.  C. 
278.  49  SE  208. 

Oh. — Daniels  v.  Ballantlne,  23  Oh. 
St.  532,  13  AmR  264. 

Okl. — Armstrong  v.  Illinois  Cent. 
R.  Co..  26  OKI.  352,  109  P  213,  29 
LRANS  671. 

Pa. — Morrison  v.  Davis,  20  Pa,  171, 
57  AmD  695. 

Tenn. — Lament  v.  Nashville,  etc., 
R.  Co..  9  Hetsk.  58. 

Tex. — Fentiman  v.  Atchison,  etc., 
R.  Co..  44  Tex.  Civ.  A.  466,  98  SW 
939;  Hunt  v.  Missouri,  etc..  R.  Co., 
(Civ.  A.)  74  SW  69;  Gulf,  etc.,  R.  Co. 
v.  Darby.  28  Tex.  Civ.  A.  229,  67  SW 
1 29 :  International,  etc..  R.  Co.  v. 
Bergman,  (Civ.  A.)  64  SW  999  (un- 
precedented storm).  Compare  Texas, 
etc.,  R.  Co.  v.  Smlssen,  81  Tex.  Civ. 
A.  549,  73  SW  42. 

Va. — Herring  v.  Chesapeake,  etc., 
R.  Co.,  101  Va.  778,  45  SE  322  (great 
storm). 

W.  Va. — Hutchinson  v.  U.  S.  Ex- 
press Co.,  68  W.  Va,  128.  137,  59  SB 
949,  14  LRANS  393  [clt  Cyc]. 

See  Ferguson  v.  Southern  R.  Co., 

91  S.  C.  61,  74  SE  129  (where  It  Is 
said  that  the  question  is  still  an 
open  one  in  South  Carolina). 

[a]  noods. — (1)  Where  the  flood 
n'hicn  Injured  a  shipment  of  eggs 
appeared  so  suddenly  and  with  such 
magnitude  and  force  that  Its  advent 
could  not  be  anticipated  nor  Its  con- 
sequences averted  by  the  exercise  of 
human  care  and  foresight  It  was 
the  proximate  cause  of  such  Injury 
and  negligent  delay  If  any,  of  the 
carrier  In  transporting  the  eggs, 
whereby  they  were  exposed  to  the 
flood,  was  but  the  remote  cause. 
IJuhtfoot  V.  St.  I-ouis.  etc..  R.  Co.. 
12S  Mo.  A.  532,  104  SE  482.  (2)  A 
canal  boat  by  which  plalntifT's  goods 
were  transported  was  drawn  by  a 
lame  horse.  In  consequence  of  which 
the   boat   did   not  make   Its  usual 


or  other  excepted  cause,  where  the  peril  was  not 
reasonably  to  be  anticipated,  although  had  the 
goods  been  transported  with  reasonable  diligence 
they  would  not  hare  been  subject  to  such  easoalty.^ 
This  principle,  however,  is  not  to  be  so  extended 
as  to  exempt  the  carri^  from  liability  for  destruc- 
tion of  goods  1>y  an  aet  of  God,  where  the  carrier 
is  guilty  of  a  positive  act  of  misfeasaaee  in  re- 
fusing to  deliver  the  goods  to  the  owner  on  pay- 
speed;  In  fact.  It  would  otherwise 
have  passed  the  point  where  the 
^oods  were  Injured  before  the  flood. 
It  was  held  that  the  carrier  was  not 
liable,  because  the  lameness  of  the 
horse  was  Che  remote  and  not  the 
proximate  cause  of  the  injury.  Mor- 
rison v.  Davis.  20  Pa.  171.  66  AmD 
695.  (3)  Although  defendant  rail- 
road was  negligent  in  not  getting 
the  car  containing  plahttifTs  butter 
out  of  Its  freight  yards  before  the 
destructive  part  of  an  unprecedented 
flood,  constituting  an  act  of  God, 
cane,  It  waa  not  liable,  unless  it 
was  warned  of  the  approach,  not 
merely  of  a  rise  In  the  river,  but  of 
the  flood.  Merrltt  Creamery  Co.  v. 
Atchison,  etc.,  R.  Co.,  139  Mo.  A.  149. 
122  SW  322. 

[b]  Storms. — (1)  Where  a  railway 
company  received  a  carload  of  wheat 
for  transportation  and,  owing  to  de- 
lay In  carriage  and  delivery  at  the 
point  of  destination,  it  was  still  In 

fioasesslon  of  the  company  when  a 
arge  part  of  It  was  destroyed  by  an 
unusual  storm,  the  company  was  not 
liable  for  conversion  of  the  wheat 
so  destroyed.  Gulf,  etc.,  R.  Co.  v. 
Darby,  28  Tex.  Civ.  A.  229,  67 
SW  129.  (2)  Wheat  shipped  by 
plaintiff  over  the  defendant  railroad 
was  damaged  and  a  part  of  It  totally 
destroyed  in  an  unprecedented  storm 
which  occurred  while  the  wheat  wan 
still  In  the  possession  of  the  railroad 
company.  The  railroad  bad  been 
guilty  of  negligence  In  failing  to 
place  the  wheat  on  the  proper  ele- 
vator tracks  promptly  so  that  it 
could  be  unloaded,  and  In  other  ways; 
and,  but  for  Its  negligence,  the  cars 
would  probably  have  been  unloaded 
when  the  storm  occurred.  It  was 
held  that  the  storm  was  the  proxi- 
mate, and  the  company's  negligence 
the  remote,  cause  of  *the  injury  to 
the  wheat,  and  the  company  was  not 
liable.  Hunt  v.  Missouri,  etc.,  R.  Co., 
(Tex.  Civ.  A.)  74  SW  69.  (8)  Where 
a  train  of  cars  was  running  three 
quarters  of  an  hour  behind  the  usual, 
ordinary,  and  advertised  time  for  the 
running  of  trains  on  the  road  of  & 
carrier  and  was  upset  by  a  sudden 
gust  of  wind  which  crossed  the 
track,  but  not  that  portion  of  the 
track  where  the  train  would  havo 
been  If  running  on  time,  whereby  a 
passenger  was  injured,  it  was  held 
that  the  injury  complained  of  was 
not  the  natural  result  of  the  train 
being  behind  time,  and  that  the  dam- 
a-ges  sustained  were  too  remote  to 
entitle  a  recovery  against  the  carrier. 
McClary  v.  Sioux  City,  etc,  R.  Co.,  3 
Nebr.  44.  19  AmR  631. 


[c]  Vreeslair  weather. — Notwith- 
standing the  nexllgent  delay  of  the 
carrier,  but  for  wfil<iA  the  shipment 
might  have  reached  its  destination 
before  the  freeilng  spell  began,  the 
delay  is  not  such  a  direct  ana  proxi- 
mate cause  of  the  loss  as  will  render 
defendant  liable.  Michigan  Cent.  R. 
Co.  v.  Burrows,  33  Mich.  6. 

[d]  Act  of  the  pubUo  eaemy.— 
The  principle  stated  In  the  text  has 
been  applied  In  the  case  where  the 
goods  were  destroyed  by  the  public 
enemy.  Clark  v.  Pacific  R.  Co.,  39 
Mo.  184.  90  AmD  468. 

1  e  ]  not  liable  on  theory  of  breach 
of  contract. — A  carrier  Is  not  liable 
111  the  thriorv  of  breach  of  contract 
for  the  destruction  by  an  unforeseen 
and  unanticipated  flood  of  goods 
which  it  delayed  to  transport,  as  such 
consequence  was  not  In  the  contem- 


Vor  later  eans,  OavsUipmenti  and  emawM  In  the  law  see  cumulative  Annotations,  same  title,  pace  and  not««umber. 
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ment  of  the  proper  freight  chaises,  immediately 
after  vhich  wrongful  refusal  the  goods  are  de- 
stroyed by  act  of  God," 

Reason  for  mle.  The  foregoing  doctrine  is 
predicated  on  the  view  that,  if  the  carrier  eould  not 
reasonably  have  foreseen  or  anticipated  that  the 
guods  would  be  overtaken  by  such  a  casualty  as 
a  natural  and  probable  result  of  the  delay,  then 
the  negligent  delay  was  not  the  proximate  cause 
of  the  loss  and  ^ould  be  disr^arded  in  deter- 
mining the  liability  for  such  loss." 

155]  (2)  The  Contrary  View.  On  the  other, 
hand,  there  is  a  very  considerable  number  of  deci- 
sions which  unqualifiedly  hold  that,  where  the  car- 


rier has  been-  guilty  of  negligent  deJay  in  trans- 
porting or  delivering  goods,  and  thereafter  the 
goods  are  lost  or  injured  by  an  act  of  Qod  or  other 
excepted  cause,  and  but  for  such  delay  the  goods 
would  not  have  been  exposed  to  the  casualty,  the 
carrier  will  be  liable;*"'  and  this  rule  has  been 
held  to  apply  whether  the  goods  are  perishable  or 
not.«» 

The  reason  uaoally  assigned  for  this  view  is 
that,  where  the  goods  are  injured  or  destroyed  by 
an  act  of  God  or  other  excepted  cause  while  in  the 
possession  of  a  carrier,  such  default  is  an  active 
and  operative  cause  concurrent  with  the  act  o£ 
God  or  other  excepted  cause.*  And  it  has  further 


platlon  of  the  parties  as  a  probable 
result  of  the  breach.  Moffat  Commn. 
Co.  V.  Union  Pac.  R.  Co.,  113  Mo.  A. 
54*.  88  SW  117. 

65.  Henry  v.  Atchison,  etc.,  R. 
Co.,  83  Kan.  104,  US,  109  P  lOOB, 
!i*  LRANS  1088  [overr  Atchison,  etc^ 
R.  Co.  V.  Henry,  78  Kan.  490,  97  P 
465,  18  LRANS  177J  (where  the  court 
said:  "While  the  wrongful  withhold- 
ing of  the  goods  had  nothing  to  do 
with  the  occurrence  of  the  Hood,  It 
did  In  fact  cause  the  loss,  as  there 
would  bave  been  no  loss  If  there  had 
been  no  wrongful  detention.  The 
fact  that  the  Intervention  of  the  Hood 
concurred  with  defendant's  own 
wrong  In  the  Injury  of  the  goods  does 
not  relieve  it  from  responsibility  for 
the  loss").  And  see  Seaboard  Air 
Line  R.  Co.  v,  Mullln,  70  Pla.  450.  468, 
70  S  467  (Where  It  waa  said  that  "If 
prior  to  a  loss  or  Injury  to  goods  In 
transit  the  conduct  of  the  carrier  con- 
stitutes in  fact  or  In  law  a  tortious 
conversion  of  the  goods,  the  carrier 
la  liable  as  for  the  unlawful  con- 
version, even  though  the  goods  are 
subsequentlj  Injured  or  destroyed  by 
an  unforeseen  and  overpowering  act 
of  God"). 

6&  U.  S. — Chicago,  etc.,  R.  Co.  v. 
Elliott.  55  Fed.  949,  5  CCA  347,  20 
LRA  582. 

Fla. — Seaboard,  etc.,  R.  Co.  v.  Mul- 
lln, 70  Fla.  4B0.  70  S  467. 

Mich.— Michigan  Cent.  R,  Co.  v. 
Burrows,  S3  Mich.  6. 

Pa. — Morrison  v.  DavtB,  20  Pa.  171, 
E7  AmD  6BB. 

Tex.— International,  etc.,  R.  Co.  v. 
Bergman.  (Civ.  A.)  64  SW  999. 

See  also  cases  supra  note  64. 

**  'Causa  proxlma  non  remota  spec- 
tatur.'  An  Injury  that  is  the  natural 
and  probable  consequence  of  an  act 
of  negligence  Is  actionable.  But  an 
Injury  that  couM  not  have  been  for- 
seen  or  reasonably  anticipated  as 
the  probable  result  of  the  negligence 
19  not  actionable,  nor  Is  an  injury 
that  is  not  the  natural  consequence 
of  the  negligence  complained  of.  and 
would  not  have  resulted  from  it,  but 
fnr  the  interposition  of  some  new. 
Independent  cause,  that  could  not 
have  been  anticipated."  Chicago, 
etc..  R.  Co.  V.  Elliott.  66  Fed.  949, 
5  CCA  347.  20  LRA  582. 

"The  law.  however,  cannot  enter 
upon  an  examination  of  or  Inquiry 
into,  all  the  concurring  circumstances 
which  may  have  assisted  in  producing 
the  injury,  and  without  which  it 
would  not  have  occurred.  To  do  ao 
would  only  be  to  Involve  the  whole 
matter  fn  utter  uncertainty,  for  when 
once  we  leave  the  direct  and  go  to 
seeking  after  remote  causes,  we  have 
entered  upon  an  unending  sea  of  un- 
certainty, and  any  conclusion  which 
should  be  reached  would  depend  more 
upon  conjecture  than  facts."  Michi- 
gan Cent.  R.  Co.  v.  Burrows,  33  Mich. 
14. 

"Let  us  suppose  the  shipment  by 
appellee  of  three  separate  lots  of 
cotton  from  the  same  point;  two  on 
the  first  of  September,  the  third  on 
the  seventh.  By  negligent  delay,  one 
of  the  first  shipments  arrived  in  Gal- 
veston on  the  eighth.  By  greater 
negliffence  the  arrival  of  the  second 


shipment  Is  delayed  until  the  tenth. 
By  the  exercise  of  proper  care,  the 
last  shipment  Is  placed  at  Us  desti- 
nation on  the  eighth.  It  would  be  as 
consistent  to  say  that  the  destruc- 
tion of  the  last  shipment  was  caused 
by  the  carrier's  diligence  as  that  the 
loss  of  the  flrst  was  caused  by  its 
negligence,  and  it  could  be  said  with 
equal  consistency  that  the  second 
shipment  was  saved  to  its  owner  by 
the  grosser' negligence  of  the  carrier. 
The  truth  Is  that  neither  the  negli- 
gence of  the  carrier  In  the  one  case 
nor  its  diligence  in  the  other  can  in 
any  Just  sense  be  regarded  as  a  cause 
either  producing  or  conducing  to  . the 
loss."  International,  etc.,  R.  Co,  v. 
Bergman,  (Tex.  Civ.  A.)  64  SW  999, 
1000. 

[a]  "Tluia,  a  blacksmith  pricks  a 
horse  by  careless  shoeing:  ordinary 
foresight  might  anticipate  lameness, 
and  some  days  or  weeks  of  unfit- 
ness for  use;  but  It  could  not  antici- 
pate that  by  reason  of  th«  lameness 
the  horse  would  be  delayed  In  passing 
through  a  forest  until  a  tree  feu 
and  killed  hltn,  or  Injured  the  rider, 
and  such  Injury  would  be  no  proper 
measure  of  the  blacksmith's  liabil- 
ity." Morrison  v.  Davis,  20  Pa.  171, 
176,  57  AmD  639. 

67.  Ala. — Central  of  Oeorgla  R. 
Co.  V.  Sigma  Lumber  Co..  170  Ala. 
627,  54  S  205.  AnnCa8l912D  965  and 
note:  Alabama  Great  Southern  R.  Co. 
V.  Blllott.  160  Ala.  381,  43  S  738,  124 
AmSR  72.  9  LRANS  1264;  Alabama 
Oreat  Southern  R.  Co.  v.  Quarles, 
145  Ala.  436,  40  S  120,  117  AmSR  54, 
5  LRANS  867,  8  AnnCas  108:  Louis- 
ville, etc.,  R.  Co.  V.  Oldley.  119  Ala. 
523.  24  S  753. 

Ark. — Chicago,  etc^  R.  Co.  v.  Miles, 
92  Ark.  573.  123- SW  775.  124  SW  1043. 

Ga. — Lamb  v.  Mitchell,  15  Ga.  A. 
7B9.  137.  84  SE  213. 

111.— Wald  V.  Pittsburg,  etc..  R. 
Co.,  162  III.  546,  44  NE  888,  53  Am 
SR  332,  135  LRA  366:  Michigan  Cent. 
R.  Co.  V.  Curtis,  80  111.  824;  Edson  v. 
Pennsylvania  Co..  70  .111.  A.  654.  See 
also  Sandy  v.  Lake  St,  En.  R.  Co.,  235 
III.  194,  85  NE  800  (as  supporting 
the  rule). 

Iowa, — Green-Wheeler  Shoe  Co.  v. 
Chicago,  etc.,  R.  Co.,  130  Iowa  123, 
106  NW  498.  5  LRANS  882,  8  Ann 
Cas  46  felt  Cyc]. 

Ky.— Plotz  V.  Miller,  51  SW  176,  21 
KyL  257;  Hernsheim  v.  Newport 
News,  etc.,  Co.,  3B  SW  1115,  18  KyL 
227. 

Minn. — Bibb  Broom  Corn  Co.  v. 
Atchison,  etc..  R.  Co.,  94  Minn.  269, 
102  NW  709.  110  AmSR  861.  69  LRA 
509,  3  AnnCas  450  and  note. 

Mo. — ^Armentrout  v.  St.  Louis,  etc., 
R.  Co.,  1  Mo.  A.  158.  But  see  supra 
S  154.  , 

Nebr. — Sunderland  Bros.  Co.  v. 
Chicago,  etc..  R.  Co.,  89  Nebr.  660, 
131  NW  1047:  Wabash  R.  Co.  v. 
Sharne.  76  Nebr.  424,  107  NW  758. 
124  AmSR  823.    But  see  supra  {  136. 

N.  Y. — Bostwlck  V.  Baltimore,  etc., 
R.  Co..  45  N.  T.  712;  Read  v.  Snauld- 
ing,  30  N.  Y.  630,  86  AmD  426;  Mi- 
chaels V.  New  York  Cent.  R.  Co.,  30 
N.  Y.  564,  86  AmD  416*  Dunson  v. 
New  York  Cent.  R.  Co.,  3  Lana.  265; 
Heyl  V.  Inman  SS.  Co.,  14  Hun  664. 


W.  Va. — McGraw  v.  Baltlnr.ore,  etc., 
R.  Co.,  IS  W.  Va.  361,  41  AmR  696. 

[a]  Oyolons. — Where  a  carrier 
retained  in  Its  possession  cotton  re- 
ceived for  transportation  for  a  period 
of  eleven  days  without  forwarding 
the  same,  and  on  the  eleventh  day 
the  cotton  was  destroyed  by  a  cy- 
clone which  practically  destroyed  the 
town  from  which  the  cotton  was  to 
be  shipped,  the  carrier  was  guilty  of 
negligence  In  falling  to  transport  the 
cotton  within  a  reasonable  time  and 
waa  therefore  precluded  from  claim- 
ing that  the  cotton  was  destroyed  by 
an  act  of  God  In  defense  of  an  action 
for  loss  thereof.  Alabama  Great  So. 
R.  Co.  V.  Quarles,  145  Ala.  436,  40  S 
120,  117  AmSR  64,  5  LRANS  867,  8 
AnnCas  308.  To  same  effect  Ala- 
bama Great  Southern  R.  Co.  v.  El- 
liott, 150  Ala.  381,  43  S  738,  124  Am 
SR  72,  9  LRANS  1264. 

[b]  rrsssing  wsatlier. — Where 
goods  are  injured  by  freezing 
weather,  which  injury  would  not 
have  occurred  except  for  negligent 
delay  In  transportation,  the  carrier 
will  be  liable.  Michigan  Cent.  R.  Co. 
V.  Curtis,  80  111.  324:  McGraw  v.  Bal- 
timore, etc,  R.  Co.,  18  W.  Va.  361,  41 
AmR  696. 

[el  Flood. — A  carrier  cannot  avail 
Itseli  of  the  defense  that  a  delay  In 
transportation  occasioned  by  a  wash- 
out was  due  to  an  act  of  God  for 
which  It  was  not  responsible,  where 
from  the  stipulated  facts  It  appears 
that  had  the  goods  been  transported 
without  delay  on  receipt  no  delay 
would  have  been  occasioned  by  the 
washout.  E.  M.  Leonard  Produce  Co. 
V.  Union  Pac.  R.  Co.,  180  111.  A.  415, 

[dl  Aot  of  pabllo  snsmr.!— Where 
a  carrier  has  reasonable  time  to  de- 
liver goods  after  they  have  reached 
destination,  or  a  reasonable  time  to 
offer  to  deliver  them,  they  are  re- 
sponsible for  the  value  of  the  goods 
lost  by  reason  of  their  being  seised 
by  the  public  enemy.  Cressap  v. 
Adams  Bhcpress  Co.,  1  Ky.  Op.  296. 

68.  Bibb  Broom  Corn  Co.  v.  Atchi- 
son, etc.,  R.  Co.,  94  Minn.  269,  102 
NW  709,  110  AmSR  861,  69  LRA  509, 
3  AnnCas  460;  Sunderland  Bros.  Co. 
V.  Chicago,  etc.,  R.  Co.,  89  Nebr.  660, 
131  NW  1047. 

60.  Ala. — Central  of  Georgia  R. 
Co.  V.  Sigma  Lumber  Co.,  170  Ala. 
627,  54  S  205,  AnnCasl912D  966;  Ala- 
bama Great  Southern  R.  Co,  v.  Elli- 
ott, 160  Ala.  381,  43  S  738,  124  Am 
SR  72.  9  LRANS  1264. 

Ark. — Chicago,  etc.,  R.  Co.  v. 
Miles,  92  Ark.  573,  123  SW  775,  124 
SW  1043. 

Iowa. — Green-Wheeler  Shoe  Co.  v. 
Chicago,  etc.,  R.  Co.,  ISO  Iowa  128, 
106  NW  498,  5  LRANS  882,  8  AnnCas 
45. 

Mtnn. — Bibb  Broom  Com  Co.  v. 
Atchison,  etc.,  R.  Co.,  94  Minn.  269, 
102  NW  709.  110  AmSR  361,  69  LRA 
509,  3  AnnCas  450  and  note. 

N.  Y.— Read  v.  Spaulding,  30  N.  Y. 
630.  8S  AmD  426. 

"If.  hut  for  negligence,  the  loss 
would  not  have  occurred,  no  sound 
reason  will  excuse  him,  and  he  should 
not  be  relieved  by  an  application  of 
the  abstract  principles  of  the  law  of 
proximate     cause.    No  wrongdoer 
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been  said  tliat  the  carrier  sliould  foresee,  as  any 
reasonable  person  could  foresee,  that  negligent 
delay  would  extend  the  time  during  which  the 
goods  would  be  liable  in  the  hands  of  the  carrier 
to  be  overtaken  by  som6  such  casualty  and  would 
therefore  increase  the  peril  if  the  goods  should 
be  lost  to  the  shipper.^" 

[$  156]  c.  Lobs  Occurring  during  Beviation^' — 
(1)  Statement  of  Eule.  If  a  carrier  in  transport- 
ing goods  unnecessarily  deviates  from  the  usual 
and  ordinary  route  contemplated  in  the  undertak- 
ing he  will  be  liable  for  any  loss  occurring  during 
such  deviation,  although  such  loss  is  within  the 


recognized  exceptions  to  the  carrier's  liability.'^ 
And  a  carrier  is  equally  liable  where,  having  ex- 
pressly contracted  for  a  particular  route,  mode,  or 
manner  of  transportation,  or  having  received  from 
the  shipper  express  directions  in  regard  to  such 
matters,  it  transports  goods  otherwise  than  as 
stipulated  or  directed,  and  they  are  lost  or  dam- 
aged." Indeed,  it  has  been  said  that,  in  departing 
from  the  established  route,  or  from  that  fixed  by 
contract,  the  carrier  is  guilty  of  misfeasance  and 
is  liable  for  the  value  of  the  goods  on  the  theory 
of  eonveraion"  although  there  is  authority  to  the 


should  be  allowed  to  apportion  or 
qualify  hia  own  wrong;  and,  If  a  Loss 
occurs  while  his  wrongful  act  is  in 
operation  and  force,  and  which  la 
attributable  thereto,  he  should  be 
held  liable."  Bibb  Broom  Corn  Co.  v. 
Atchison,  etc.,  K.  Co.,  94  Minn.  2C9. 
276.  102  NW  709.  110  AmSR  361,  69 
LRA  609,  3  AnnCas  450. 

70.  Green-Wheeler  Shoe  Co.  v. 
Chicago,  etc.,  K.  Co.,.  130  Iowa  123. 
12d,  106  NW  498,  6  LRANS  882,  8 
AnnCas  45  (In  which  the  court  fur- 
ther said:  "This  consideration  that 
the  peril  of  accidental  destruction  Is 
enhanced  by  the  negligent  extension 
of  time  during  which  the  goods  must 
remain  In  the  carrier's  control  and 
out  of  the  control  of  the  owner,  and 
during  which  aonre  casualty  may 
overtake  them,  has  not,  we  think, 
been  given  sufficient  consideration 
In  the  cases  in  which  the  carrier  has 
been  held  not  responsible  for  a  loss 
for  which  he  is  not  primarily  liable, 
but  which  has  overtaken  thb  goods 
as  a  consequence  of  the  preceding 
delay  In  their  transportation.  It  is 
not  sufficient  for  the  carrier  to  say 
by  way  of  excuse  that  while  a  proper 
and  diligent  transportation  of  tha 
irooda  would  have  kept  them  free 
from  the  peril  by  which  they  were 
in  fact  lost  it  might  ha%'e  subjected 
them  to  some  other  nerll  just  as 
great.  He  cannot  speculate  on  mere 
possibilities"). 

71.  Waiver  or  ltm»  of  eoutvaotnal 

tloB,  see  infra  H  S46,  24?. 

72.  U.  S.— Pacific  Coast  Co.  v.  Yu- 
kon Independent  Transp.  Co,,  155 
Fed.  29,  36.  83  CCA  626  [clt  Cye]; 
Constable  v.  National  SS,  Co..  154 
V.  S.  51,  14  set  1062.  38  L.  ed.  903. 

Ark. — St.  T^oula,  etc..  R.  Co.  v.  Cald- 
well. 89  Ark.  218.  116  SW  210  [clt 
Cyc]. 

Conn. — Crosby  v.  Fitch,  12  Conn. 
410.  31  AmD  746. 

Ga. — Richmond,  etc..  R,  Co.  v.  Ben- 
son. 86  Oa.  203.  12  SE  357,  22  AmSR 
446. 

111. — Dunseth  v.  Wade.  S  111.  285. 

Ind. — Powers  v.  Davenport.  7 
Blackf.  497,  43  AmD  100. 

Kan. — Rodgers  v,  Missouri  Pac,  R. 
Co.,  75  Kan.  222,  88  P  885,  12  AmSR 
416,  10  LKANS  653,  12  AnnCas  441. 

Ky. — Cincinnati,  etc.,  R.  Co.  v.  Pen- 
dleto'n,  96  SW  434.  29  KyL  731. 

La, — Watts  v.  The  Saxon,  11  La. 
Ann.  43. 

Mass. — Waltham  Mfg.  Co.  v.  New 
York,  etc.,  SS.  Co.,  204  Mass.  253,  90 
NK  550.  17  AnnCas  837  and  note. 

Mich. — Merrick  v.  Webster,  3  Mich. 
2«8. 

Minn. — Steidt  v.  Minneapolis,  etc., 
B.  Co.,  94  Minn.  233.  102  NW  701. 

Mo. — ^Weaver  v.  Southern  R,  Co.. 
135  Mo.  A.  210,  116  SW  500. 

N.  Y. — Michaels  v.  New  York 
Cent.  R.  Co..  30  N.  Y.  564,  86  AmD 
415. 

Oh. — Lawrence  v.  McGregor,  Wright 
193 

Pa. — Hand  v.  Baynes,  4  Whart.  204, 

33  AmD  54. 

Tenn. — Drake  V.  Nashville,  etc.,  R. 
Co..  125  Tenn.  627.  148  SW  214. 

Tex. — Galveston,  etc..  R.  Co.  v. 
Breaux.  (Civ.  A.)  150  SW  287. 

Wis. — Rosenthal  v.  Chicago,  etc., 
R.  Co..  161  Wis.  302,  164  NW  367; 


S.  D.  Seavey  Co.  v.  Union  Transit 
Co^  106  Wis.  394,  82  NW  285. 

Eng. — Mallet  v.  Great  Eastern  R. 
Co..  [1899]  1  Q.  B.  309;  Davis  v,  Gar- 
rett. 6  Bins.  716.  19  KCL  321.  130 
Reprint  1456.  6  BRC  27S. 

Ont.— Wallace  v.  Swift,  31  U.  C.  Q. 
B.  523. 

[a]  If  a  carrier  leaves  goods  at  a 
point  short  of  their  destination,  he 

becomes  absolutely  liable  for  loss  or 
Injury.  Marande  v.  Texas,  etc..  R. 
Co..  102  Fed.  24C,  42  CCA  517  [rev  on 
other  grounds  184  U.  S.  173.  22  SCt 
340,  46  L.  ed.  487];  Casallay  v. 
Young.  4  B.  Mon.  (Ky.)  265.  39  AmD 
505;  Watts  v.  Steamboat  Saxon,  11 
La.  Ann,  43;  Southern  Pac.  Co.  v. 
Booth.  (Tex.  Civ.  A.)  39  SW  585; 
S.  D.  Seavey  Co.  v.  Union  Transit 
Co.,  106  Wis.  394.  82  NW  286. 
/jb]  Wbit  Is  not  a  dsvlatlon^(l) 
Where  the  contract  Is  that  goods 
shall  be  carried  "all  rati."  the  neces- 
sary crossing  of  ferries  in  the  trans- 
portation does  not  constitute  a  devi- 
ation, and  the  contract  to  carry  "all 
rail"  is  sufficiently  performed  by 
transportation  by  rail  as  far  as  this 
Is  practicable.  Maghee  v.  Camden, 
etc.,  Transp,  Co.,  45  N.  Y.  514,  6  AmR 
124.  (2)  So  it  has  been  held  that 
no  deviation  from  the  route  of  a 
slilpment  of  cotton  from  Texas  to 
the  port  of  New  Orleans  for  export 
is  made  by  the  carrier's  delivery  of 
the  cotton  at  its  terminal  wharf  at 
Westwego,  a  few  miles  above,  and  on 
the  opposite  side  of  the  river  from, 
New  Orleans,  but  outside  of  the  lim- 
its of  the  municipality  or  of  the  port, 
as  defined  by  statute.  Marande  v. 
Texas,  etc..  R.  Co.,  102  Fed.  246,  42 
CCA  317  [rev  on  other  grounds  184 
U,  S.  173,  22  SCt  340,  46  L.  ed.  487}. 

73,  U.  S. — Campion  v.  Canadian 
Pac.  R.  Co.,  43  Fed.  776.  11  LRA  128. 

Ga. — Georgia  R.  Co.  v.  Cole.  68  Ga, 
623. 

III.— Dunseth  v.  Wade,  3  111.  286. 

Ind. — Cleveland,  etc,  R.  Co.  v. 
Schaefer.  47  Ind.  A.  371,  90  NE  602. 

La. — lijevy  v.  Louisville,  etc.,  R. 
Co..  35  La.  Ann.  615. 

Mass. — Waltham  Mfg.  Co.  v.  New 
York,  etc.,  SS.  Co..  204  Mass.  263.  90 
NE  660,  17  AnnCas  837  and  note; 
Proctor  T.  Eastern  R.  Co.  106  Mass. 
512. 

Mich. — ^Merrick  v.  Webster,  S  Mich. 

268. 

Minn. — Steldl  v.  Minneapolis,  etc., 
R.  Co..  94  Minn.  233,  236,  102  NW  701 
[clt  Cyc];  Brown,  etc.,  Co.  v.  Penn- 
sylvania Co.  63  Minn.  646,  66  NW 

961. 

Mo. — Weaver  v.  Southern  R.  Co., 
135  Mo.  A.  210,  116  SW  600. 

N,  Y. — Hinckley  v.  New  York  Cent., 
etc,  n.  Co.,  56  N.  Y.  429;  Maghee  v. 
Camden,  etc.,  R.  Transp.  Co.,  46  N.  Y. 
514,  6  AmR  124:  Goodrich  v.  Thomp- 
son. 44  N.  Y.  324;  Johnson  v.  Now 
York  Cent.  R.  Co.,  33  N.  Y.  -eiO,  88 
AmD  416;  Michaels  v.  New  York 
Cent.  R.  Co.,  30  N.  T.  564,  86  AmD 
415,  Wilts  V.  Morrell.  66  Barb.  511. 

Tenn.— Post  v.  Southern  R.  Co.,  103 
Tenn.  184.  52  SW  301.  55  LRA  481; 
Louisville,  etc.  R.  Co.  v.  Odll,  96 
Tenn.  61.  33  SW  Oil,  64  AmSR  820: 
Adams  Express  Co,  v,  Jackson,  92 
Tenn.  326.  21  SW  666. 

Tex. — Texas,  etc.  R.  Co.  v.  Eastin, 
100  Tex.  656,  102  SW  106;  Galveston, 


etc.,  R.  Co.  v.  Allison,  69  Tex.  193; 
St.  Louts,  etc.,  R.  Co.  v.  Louisiana, 
etc..  Co.,  50  Tex.  Civ.  A.  179,  109  SW 
1143;  Southern  Kansas  R.  Co.  v.  Cox, 
43  Tex.  Civ.  A.  79,  95  SW  1124  [cit 
Cyc];  Gulf,  etc,  R.  Co.  v.  Irvine.  (Civ. 

A.  )  73  SW  640;  Booth  v.  Missouri, 
etc,  a  Co.,  (Civ.  A.)  37  SW  168.  And 
see  Kemendo  v.  Fruit  Dispatch  Co., 
(Civ.  A.)  131  SW  73.  79  [quot 
Cyc], 

Ont.— Wallace  v.  Swift,  31  U.  C.  Q. 

B.  623. 

[a]  ThnSi  where  defendant  car- 
rier deviated  from  a  contract  of 
transportation  by  transferring  the 
freight  to  another  carrier  at  D  street. 
Instead  of  delivering  it  at  125th 
street,  In  a  certain  city,  wliere  it  had 
an  office  and  to  which  point  its  route 
extended,  it  was  liable  for  the  dam- 
ages sustained  thereby.  Allen  v. 
Wells,  48  Misc.  610,  95  NYS  597. 

[b]  SeUTeiT  to  carrier  other  than 
ons  destgnatsd  will  be  a  deviation 
rendering  the  first  carrier  liable  for 
subsequent  loss,  regardless  of 
whether  the  deviation  from  the  con- 
tract is  or  Is  not  the  proximate  cause 
of  the  loss  of  the  goods.  Goodrich 
v,  Thompson,  44  N.  Y.  324;  Johnson 
V.  New  York  Cent.  R.  Co..  33  N.  Y. 
GIO,  88  AmD  416. 

tc]  Changing  goods  to  other  own. 
'hus,  if  the  contract  is  for  trans- 
portation by  rail  without  change  of 
cars,  and  the  carrier  transfers  the 
goods  without  necessity  Into  cars 
other  than  those  in  which  they  are 
shipped,  and  the  goods  are  subse- 
quently, in  course  of  trwisnortatlon, 
destroyed,  the  carrier  Is  liable  with- 
out regard  to  exceptions.  Robinson 
V.  Merchants'  Despatch  Transp.  Co.. 
45  Iowa  470;  Galveston,  etc,  R.  Co, 
V.  Allison,  69  Tex.  198. 

[d]  Torwaidlng  by  steamer  In- 
stMM  of  oavs,— Where  a  carrier  to 
whom  goods  were  delivered  was  di- 
rected to  forward  them  fron^  the  ter- 
minus of  its  line  by  a  certain  route 
over  a  fast  freight  line,  but,  in  dis- 
regard of  its  instructions,  the  car- 
rier forwarded  the  goods  by  steamer 
and  a  loss  ensued,  the  carrier  was 
liable  Irrespective  of  any  negligence 
on  its  part.  Philadelphia,  etc.,  R.  Co. 
V.  Beck.  12G  Fa,  620^  17  A  606,  ,11 
AmSR  924. 

[e]  If  the  carrier  takes  the  gootim 
hj  a  more  luuMwdonB  rente  than  that 
Indicated  by  the  shipper,  he  is  guilty 
of  .negligence  with  reference  to  sub- 
sequent injury  due  to  the  more  haz- 
ardous   transportation.     TT.    8.  Ex- 

Sress  Co.  v.  Kountze,  8  Wall,  <U.  8.) 
42.  19  L.  ed.  467. 

74.  U.  S.— Paclflc  Coast  Co.  v. 
Yukon  Independent  Transp.  Co..  166 
Fed.  29,  36,  83  CCA  626  [clt  CycJ. 

Ga. — Georgia  R.  Co.  v.  Cole.  68  Ga. 
623;  PhllUps  V.  Brigham,  26  Ga.  617. 
71  AmD  227. 

Mass. — Saxon  Mills  v.  New  York, 
etc,  R.  Co.,  214  Mass.  383,  101  NH! 
1076;  McKanan  v.  American  Express 
Co.,  209  Mass.  270.  96  NE  785.  36 
LRANS  1046  and  note,  AnnCasl912B 
612  and  note;  Briggs  v.  Boston  R. 
Co..  6  Allen  217. 

Nebr, — Lincoln  Grain  Co.  v.  Chi- 
cago, etc.,  n.  Co.,  91  Nebr.  203,  135 
NW  443. 

Eng. — Sleat  v.  Fagg.  5  B.  &  Aid. 
342,  7  ECL  191,  106  Reprint  1216. 


For  inter  oases,  Aevslopntnta  and  oluunffss  in  the  law  see  cumulative  Annotations,  same  title,  pagjiand  note  number. 
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contrary." 

*  1$  157]  (2)  Reuon  for  Bnlft.  The  reason  as- 
signed for  the  foregoing  rules  is  that  tlie  car- 
rier, being  in  the  wrong  and  it  being  impossible  to 
determine  certainly  that  the  loss  would  have  oe~ 
corred  had  the  usual  course  been  followed,  mast 
answer  for  the  e^nsequenees.^" 

[$  158]  (S)  Extent  and  Limits  of  Bule— 
(a)  In  GeneraL  This  liability  of  the  carrier  for 
loss  or  injury  occurring  during  deviation  applies 
whether  such  loss  or  injury  was  caused  by  an  act 
of  God  or  by  any  other  agency;"  and,  further- 
more, tbe  liability  of  the  carrier  is  not  limited  to 
loss  and  injury  occurring  on  its  own  line,  but  ap- 
plies equally  to  loss  and  injury  ou  the  line  of  a 
connecting  carrier." 

Where  loea  vonld  have  resulted  independently 
of  dsriation.  There  is  some  uncertainty  as  to 
whether,  when  a  deviation  from  the  usuid  or  stipu- 
lated route  or  method  of  transportation  is  shown, 
the  carrier  may  excuse  itself  by  proof  that  sub- 


sequent loss  or  damage  for  which  it  would  not, 
but  for  tbe  deviation,  have  been  liable,  would  have 
occurred  had  there  been  no  deviation.  But  at  any 
rate  it  is  incumbent  on  the  carrier  clearly  and  satis- 
factorily to  establish  that  fact,  which  uaualfy  it 
will  be  unable  to  do." 

Effect  of  noncompliance  of  carrier  witii  Oarmack 
amendment.  The  fact  that  a  carrier  which  has 
wrongfully  diverted  a  ^ipment  failed  to  comply 
with  tbe  requirements  of  the  Carmack  amendment 
in  issuing  a  bill  of  lading  does  not  affect  its  lia- 
bility for  loss  occurring  due  to  the  deviation."" 

Waiver  of  strict  peilormance.  Notwithstanding 
a  shifmient  of  live  stock  has  been  misrouted,  the 
own«r  may  accept  an  imperfect  pwrformanee  of  the 
contract  and  close  contract  relations,  and  the  car- 
rier cannot  be  held  responsible  for  what  subse- 
quently happens  to  the  ^ipment.*^ 

[$  159]  (b>  Bule  Applicable  to  Connecting 
Carriers.  The  rule  is  operative  in  respect  of  con- 
necting carriers  as  well  as  initial  carriers.*^'  And 


[a]  Itomm  of  property  ttj  kttaoli- 
msnti. — Where  a  carrier  accepts 
property  for  a  certain  point  and  di- 
verts it  to  a  different  point  In  an- 
other state,  where  it  Is  attached, 
and  the  shipper  loses  his  property, 
the  carrier  Is  liable  as  for  conver- 
sion. Lincoln  Grain  Co.  v.  Chicago, 
etc.,  R.  Co.,  SI  Nebr.  203,  13fi  NW 
443. 

75.  Southern  Pac.  Co.  v.  Booth, 
(Tex.  Civ.  A.)  39  SW  685;  Wallace 
V.  Swift.  28  U.  C.  Q.  B.  S63. 

78.  DavlH  V.  Garrett,  6  Blng.  716, 
723,  19  ECL  321,  UO  Reprint  1456, 
5  ERC  273  (where  Tlndal,  C.  J.,  said: 
"But  the  objection  taken  is,  that 
there  is  no  natural  or  necessary 
connection  between  the  wrong  of  the 
master  In  taking  the  barge  out  of 
its  proper  course,  and  the  loss  It- 
self; for  that  the  same  loss  might 
have  been  occasioned  by  the  very 
same  tempest,  If  the  barge  had  pro- 
ceeded in  her  direct  course.  But  If 
this  ar^ment  were  to  prevail,  the 
deviation  of  the  master,  which  is 
undoubtedly  a  ground  of  action 
against  the  owner,  would  never,  or 
only  under  very  peculiar  circum- 
stances, entitle  the  plaintiff  to  re- 
cover. For  if  a  ship  is  captured  In 
the  course  of  deviat'on.  no  one  can 
be  certain  that  she  might  not  have 
been  captured  if  In  her  proper 
coura«.  And  yet.  In  Parker  v. 
James,  4  Campb.  112,  where  the  shiji 
was  captured  whilst  In  the  act  of 
deviation,  no  such  ground  of  de- 
fense waa  even  suggested.  Or, 
again.  If  the  ship  striKes  against  a 
rock,  or  perishes  by  storm  in  the 
one  course,  no  one  can  predicate  that 
Bhe  might  not  equally  have  struck 
upon  another  rock,  or  met  with  the 
same  or  another  storm,  if  pursuing 
her  right  and  ordinary  voyage.  .  .  . 
But  we  think  the  real  answer  to 
the  objection  is.  that  no  wrong-doer 
can  be  allowed  to  apportion  or  qual- 
Ifv  his  own  wrong;  and  that  as  a 
loss  has  actually  happened  whilst 
his  wrongful  act  was  in  operation 
and  force,  and  which  is  attributable 
to  his  wrongful  act,  he  cannot  set 
up  as  an  answer  to  the  action  the 
bare  possibility  of  a  loss,  tf  his 
wrongful  act  had  never  been  done. 
It  might  admit  of  a  different  con- 
utructTon  if  he  could  shew,  not  only 
that  the  same  loss  might  have  hap- 
pened, but  that  it  must  have  hap- 
pened if  the  act  complained  of  had 
not  been  done;  but  there  is  no  evi- 
dence to  that  extent  in  the  present 
case").  To  same  effect  St.  Louis, 
etc..  R.  Co.  v.  Caldwell,  89  Ark.  218. 
lis  SW  210. 

77.  Merchants  Despatch  Transp. 
Oo.  v.  Kahn.  76  III.  520;  Rodgers  v. 
Missouri,  etc.,  R.  Co.,  75  Kan.  222, 
38  P  8SG,  121  AmSR  416,  10  LRANS 
SSS.  12  AnnCas  441  and  note;  Illinois 
Cent.  R.  Co.  v.  HopklnaviUe  Canning 
Co..  132  Ky.  678,  116  8W  768;  Oal* 
no  C.J.-0] 


veston,  etc.,  R.  Co.  v.  Breaux,  (Tex. 
Civ.  A.)   150  SW  287. 

[a]  Tims,  where  a  railroad  com- 
pany, in  carrying  goods  to  the 
destination  designated,  took  them 
through  Chicago,  which  was  not  the 
usual  route,  and  they  were  destroyed 
by  the  Chicago  Ore,  it  was  held 
that  the  carrier  was  liable.  Irrespec- 
tive of  whether  or  not  the  loss  was 
caused  by  an  act  of  God.  Mer- 
chants' Despatch  Transp.  Co.  v. 
Kahn,  76  111.  520. 

[b]  Delay  In  truisportatloii  oo- 
anrniiff  dozlu^  deviation. — Where 
goods  are  routed  over  a  particular 
railroad,  and  by  mistake  the  Initial 
carrier  routes  them  over  another, 
which  action  delays  them  In  transit, 
the  initial  carrier  Is  jointly  liable 
with  the  latter  carrier  for  the  de- 
lay. Illinois  Cent.  R.  Co.  v.  Hop- 
klnsvlUe  Canning  Co.,  132  Ky.  57^, 
586,  116  SW  758  [quot  Cyc]. 

[o]  Wlien  a  carrier  wliloh  has 
r«ceiT«d  th*  cars  of  another  oom- 
pr.ny  for  transportation  without  au- 
thority transports  the  cars  to  an- 
other point  where  they  are  burned. 
It  will  be  liable  as  a  common  car- 
rier. Peoria,  etc.,  R.  Co.  v.  Chicago, 
etc..  n.  Co..  109  111.  135.  50  AmR  605. 

78.  U.  S.— U.  S.  Express  <'o.  v. 
Kountze,  8  Wall.  342,  19  L.  ed.  467. 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Caldwell,  89  Ark.  21S.  116  SW  210 
[clt  Cycl. 

in, — Atichlgan  Southern,  etc.,  R. 
Co.  V.  Day.  20  ill.  375.  71  AmD  278. 

Tex. — Texas,  etc..  R.  Co.  v.  Bastln, 
100  Tex.  556.  102  SW  lO.',;  Gulf,  etc., 
li.  Co.  V.  Patterson.  (Civ.  A.)  144 
KW  638;  Pecos  River  R.  Co.  v.  Har- 
rington. 48  Tex.  Civ.  A.  346,  99  SW 
1050;  Texas,  etc.,  R.  Co.  v.  Boggs, 
(Civ.  A.)  40  SW  20. 

Wis. — S.  D.  Seavey  Co.  v.  Union 
Transit  Co..  106  Wis.  394,  82  NW 
285. 

[a]  It  Is  elementary  law  that.  If 
a  carrier  deviates  from  the  route 
fixed  by  Its  contract,  It  becomes 
responsible  for  all  loss  which  occurs 
either  on  Its  own  or  its  connecting 
lines.  By  the  deviation  it  becomes 
an  insurer  of  the  goods  delivered  to 
it  for  transportation  to  a  desig- 
nated point;  it  Is  Its  duty  as  a  gen- 
eral rule  to  transport  them  by  the 
safest  and  most  direct  route.  If, 
having  been  instructed  as  to  the 
route,  It  selects  a  different  one.  It 
becomes  responsible  for  any  loss  that 
may  occur  In  such  transportation. 
Texas,  etc..  R.  Co.  v.  Eastin,  100 
Tex.  556.  102  PW  105;  S.  D.  Seavey 
Co.  v.  Union  Transit  Co..  106  Wis. 
3S4,  82  NW  286. 

[b]  AppUoBtlons  of  ml*. — <1) 
Where  defendant  received  goods  un- 
der a  contract  to  carry  them  on  its 
steamship  to  a  certain  point,  but  for 
Its  own  convenience  carried  them  to 
another  point,  and  transferred  them 
to  another  carrier,  to  be  delivered 


at  the  point  designated  In  the  con- 
tract,  such  act  was  a  breach  of  the 
contract,  rendering  defendant  liable 
as  an  Insurer  for  injuries  to  the 
goods  while  in  the  possession  of  the 
other  carrier.  S.  D.  Seavey  Co.  v. 
Union  Transit  Co.,  106  Wis.  394,  82 
NW  285.  (2)  And  where  an  Initial 
carrier  unnecessarily  deviated  from 
the  route  prescribed  In  the  bill  of 
IfuUng  by  delivering  them  to  an- 
otner  company  at  an  intermediate 
common  point,  to  be  carried  to  the 
initial  carrier's  terminus,  the  initial 
carrier  was  liable  for  damages  to 
the  goods  on  the  other  company's 
tine,  although  the  contract  of  ship- 
ment provided  that  it  should  be  lia- 
ble only  for  losses  occurring  on  Its 
own  line,  since  it  was  In  the  wrong, 
and  it  would  be  impossible  to  deter- 
mine that  the  loss  would  have  oc- 
curred had  there  not  been  a  devia- 
tion. St.  Louis,  etc.,  R,  Co.  v.  Cald- 
well, 89  Ark.  218,  116  SW  210  [clt 
Cyc]. 

79.  Maghee  v.  Camden.  etc., 
Transp.  Co.,  45  N.  Y.  514,  0  AmR 
124 ;  Galveston,  etc..  R.  Co.  v. 
Breaux,  (Tex.  Civ.  A.)  150  SW  287; 
r^avls  V.  Garrett,  6  Bing.  716,  19 
ECL  321,  130  Reprint  1456,  6  ERG 
273. 

"If  It  could  be  shown.  In  such 
a  case,  that  the  loss  must  certainly 
have  occurred  from  the  same  cause, 
if  there  had  been  no  default,  miscon- 
duct or  deviation,  the  carrier  would 
be  excused;  but  the  burden  of  proof 
of  this  fact  would  be  upon  the  car- 
rier." Magh6»  V.  Camden,  etc., 
R.  Transp.  Co.,  4B  N.  Y.  614.  623,  6 
AmR  124. 

80.  Saxon  Mills  v.  New  York,  etc., 
R.  Co.,  214  Mass.  3S3,  392,  101  NE 
1075  (where  the  court  said:  "This 
was  Its  own  failure  of  duty,  for 
which  neither  the  plaintiff  nor  the 
consignor  can  be  held  responsible"). 

81.  Rosenthal  v.  Chicago,  etc.,  R. 
Co..  161  Wis.  302,  164  NW  367  (hold- 
ing that,  where  a  carrier  misrouted  a 
shipment  of  horses,  and,  on  their  fail- 
ing to  appear  at  the  expected  point, 
plaintiff  wired  a  commission  house 
to  take  charge  of  them,  and  they 
were  put  in  a  stockyards'  barn,  where 
they  contracted  fever  and  died,  the 
carrier  waa  not  liable  for  the  In- 
Jury). 

89.  Saxon  Mills  v.  New  York,  etc., 
R.  Co..  214  Mass.  383.  101  NE  1075 
(holding  that,  where  a  connecting 
carrier,  having  received  goods  with 
explicit  directions  as  to  transporta- 
tion and  forwarding,  diverted  them 
by  a  different  route  where  they  were 
destroyed  by  a  cause  for  which  the 
carrier  would  not  ordinarily  be  re- 
sponsible, the  carrier  waa  liable  as 
an  insurerl;  Drake  v.  Nashville,  etc, 
R.  Co.,  125  Tenn.  627,  148  SW  214. 

[a]  liiKMUty  to  yft*tirttfiies  ttt 
■talimar^Wrongful  Aversion  of 
goods  by  a  carrlep-^from  a  route 
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it  is  not  material  to  a  connecting  carrier's  liability 
for  diverting  goods  from  -the  route  specified  that 
the  change  involved  no  greater  expense  or  delay, 
Dor  greater  risk  of  loss,  so  far  as  could  be  seen  in 
advance;^  nor  can  the  connecting  carrier  justify 
its  breach  in  diverting  a  shipment  by  setting  up 
shipping  directions  received  from  the  prior  car- 
rier.^* So  also  the  connecting  carrier's  liability  is 
not  afiEected  by  the  fact  that  other  carriers  forming 
a  part  of  the  line  over  which  the  goods  were  routed 
might  also  be  liable  under  the  bill  of  lading.^^ 

[$  IGO]  (c)  Excuses  for  Boviation.*"  Consent 
of  the  owner  will  excuse  a  deviation.^^  And  it 
may  become  necessary  for  the  carrier,  by  reason  of 
some  emergency  not  contemplated  at  the'  time  of 
shipment,  to  change  the  route  or  the  method  of 
transportation,  and  if  so  it  will  not  be  liable  for 
subsequent  loss  or  injury  for  which  it  is  in  gen- 
eral not  responsible  by  law  or  by  contract."^  But 
if  it  is  practicable  in  such  case,  without  risk  to  the 
goods,  to  notify  the  ahipperi  the  carrier  should  do 


so  rather  than  depart  from  the  terms  of  the  con- 
tract, and  await  further  directions;""  and  this  is 
so  even  though  there  is  a  stipulation  in  the  con- 
tract of  shipment  that  every  carrier,  in  case  of 
necessity,  may  forward  the  goods  by  any  railroad 
between  the  place  of  shipment  and  the  place  of 
destination,*"  When  the  shipper  is  so  notified, 
and  he  refuses  to  give  further  shipping  instruc- 
tions, the  carrier  may  then  return  the  shipment  to 
him  at  his  expense,  and,  thus  being  wholly  without 
fault,  it  avoids  all  liability  to  him.^ 

[  $  161  ]  d.  Negligence  in  Not  Avoiding  or  hauea- 
iag  Loss  or  Injury~-(1)  Statement  of  Bule.  From 
principles  already  stated,*^  it  is  apparent  that,  if 
the  carrier  might,  by  reasonable  care  or  foresi^t, 
have  avoided  loss  by  act  of  God  or  by  ot^er  ex- 
cepted cause,  it  will  bo  liable.  The  duty  also  rests 
on  it,  as  far  as  possible,  to  avoid  or  to  lessen 
the  damage  resulting  from  such  cause,  and  negli- 
gence in  not  so  doing  will  render  it  liable." 
However,  Under  aueh  circumstances  the  liability  of 


speclfled  by  a  connectlnff  carrier  ren- 
ders It  liable  to  the  conslEnee  or  th« 
owner,  and  not  merely  to  the  Initial 
carrier  from  which   It  received  the 

SDods.  Saxon  Mills  v.  New  York,  etc., 
t.  Co.,  214  Mass.  383,  101  NE  1075. 

83.  Saxon  Mills  v.  New  York,  etc., 
R.  Co.,  214  Mass.  388.  101  NE  1075. 

84.  Saxon  Mills  v.  New  York,  etc., 
R.  Co.,  214  Mass.  383,  101  NE  1075. 

88.  Saxon  Mills  v.  New  York,  etc., 
R.  Co.,  214  Masa.  383.  101  NB  1075. 

as.  Bordan  of  provliijr  excuse  for 
deviation  see  Infra  fi  678. 

Wlietbar  a  OMStlon  of  law  or  of 
fact  see  infra  f  601. 

87.  St.  Louis,  etc.,  R.  Co.  v. 
Wood,  99  Ark.  363,  138  SW  461;  Iled- 
rlcka  V.  The  Morning  Star,  18  La. 
Ann.  853:  Harris  v.  Rand.  4  N.  H. 
269.  17  AmD  421. 

[a]  ThtiB  where  a  flood  washed 
out  the  railroad  track  making  It  Im- 
possible to  carry  a  shipment  of  live 
stock  to  the  destination  and  the 
shipper  assented  to  a  change  of 
route   and   a   diversion    to  another 

folnt,  he  was  estopped  from  clalm- 
ng  damages  arising  out  of  this  di- 
version, St.  Louis,  etc..  R.  Co.  v. 
Wood,  99  Ark.  363,  138  SW  461. 

88.  U.  S. — Empire  State  Cattle 
Co.  V.  Atchison,  etc..  R.  Co..  210  U. 
S.  1.  28  set  607,  62  L.  ed.  931.  15 
AnnCas  70  and  note;  Maryland  Ins. 
Co.  V.  Loroy.  7  Cranch  20.  3  L.  ed.  257. 

Me. — Saeer  a-.  Portsmouth,  etc;,  R- 
Co..  31   Me.   228,   BO  AmD  659. 

N,  Y. — Johnson  v.  New  York  Cent. 
R.  Co..  33  N.  Y.  610,  88  AmD  416. 

Pa. — Hand  v.  Baynes,  4  Whart. 
204.  33  AmD  64. 

Tenn. — Louisville,  etc.,  R.  Co,  v. 
Odll,  96  Tenn.  64,  83  SW  611.  64  -Am 
SK  820. 

But  see  Missouri,  etc..  R.  Co.  v. 
Leibold.  (Tex.  Civ.  A.)  55  SW  368. 
369  (where  it  was  held  that  a  car- 
rier is  liable  for  Injuries  to  a  ship- 
ment deviated  from  the  route  con- 
templated by  the  contract,  although 
the  deviation  was  compelled  of 
necessity,  the  court  saying:  "Ap- 
pellees had  contracted  for  the  cattle 
to  be  Bhipped  over  the  line  of  ap- 

fellant.  and.  If  they  were  diverted 
pom  the  route,  appellant  would  he 
liable  for  damages  arlBtng  from  the 
negligence  of  the  carrier  to  which  it 
intrusted  the  cattle.  It  could  not 
shift  its  reKponaibllity  by  placing 
the  cattle  in  the  hands  of  another 
carrier,  not  oortemplated  in  the  con- 
tract, even  if  It  was  compelled  to  do 
HO  by  necessity"). 

"Tne  duty  that  may  rest  on  a  car- 
rier under  normal  conditions  to 
transport  merchandise  by  a  particu- 
lar, and  the  most  advantaEPOus. 
route  Is  restrained  and  limited  by 
the  rijrht  of  the  carrier.  In  case  of 
necessity,  to  resort  to  such  other 
reasonable  direct  route  as  may  he 
available  undfcr  the  existing  condi- 
tions to  carry  the  freight  to  its  de«- 


tlnatlon.  and  ff  such  necessity  ex- 
ists. In  the  absence  of  negligence  in 
selecting  the  changed  route,  the  car- 
rier Is  not  responsible  for  damages 
resulting  from  the  change  even  if 
such  change  may  be.  in  law,  a  con- 
curring and  proximate  cause  of  such 
damages."  Empire  State  Cattle  Co. 
v.  Atchison,  etc..  R.  Co.,  210  U.  S.  1. 
28  set  607,  52  L.  ed,  931. 15  AnnCaa  70, 

[a]  Application  of  rule. — Devia- 
tion by  a  carrier  of  live  stock  from 
the  usual  and  the  most  direct  route 
because  of  a  washout  on  a  connect- 
ing line  and  the  bad  condition  of  its 
own  tracks  will  not.  In  the  entire 
absence  of  all  negligence  In  select- 
ing the  new  route  which  Is  as  rea- 
sonably direct  as  Is  available  under 
existing  conditions,  render  the  car- 
rier liable  for  a  loss  occasioned  by 
a  flood  at  a  point  on  such  new  route. 
Empire  State  Cattle  Co.  v.  Atchison, 
etc..  R.  Co.,  135  Fed.  135  [aff  147 
Fed.  457,  77  CCA  601  (aft  210  U.  S. 
1.  28  set  607,  52  L.  ed.  931,  16  Ann 
Gas  70  and  note)]. 

89.  U.  S.— In  re  Peterson,  21  Fed. 
886. 

Me. — Fisher  v.  Boston,  etc.,  R.  "Co.. 
99  Me,  338.  59  A  533,  106  AmSIl  283, 
68  LUA  3S0. 

Miss. — Alabama,  etc.,  R.  '  Co,  v. 
Brichetto.  72  Miss.  891.  18  S  421. 

N.  Y. — Goodrich  v.  Thompson,  44 
N.  Y.  324;  Job  nson  v.  New  York 
C^ent.  R.  Co,.  39  HowPr  127. 

Tenn. — Louisville,  etc..  R.  Co.  v, 
Odll.  96  Tenn.  61,  33  SW  611,  64  Am 
SR  820. 

Tex. — Galveston,  etc.,  R.  Co.  v. 
Breaux,  (Civ.  A.)  lEO  SW  287;  Tn- 
man  v.  St,  Louis,  etc.,  II.  Co.,  14  Tex, 
C:iv.  A.  39,  37  SW  37. 

But  see  Regan  v.  Grand  Trunk  R. 
Co.,  61  N.  H.  E79  (holding  that  where 
it  is  Impracticable  to  forward  the 
goods  by  the  stipulated  route  the 
carrier  may,  in  the  exercise  of  proper 
care,  send  them  by  another  route, 
and  it  will  not  be  liable  for  subse- 
quent loss,  even  thoueh  It  does  not 
notify  the  shipper  of  the  change). 

[a]  m  applying  this  pnnoiple 
(1)  it  was  held.  In  Alabama,  etc..  R. 
Co.  V.  Brichetto,  72  Miss.  891,  18  S 
421,  that  where  a  carrier,  after 
transporting  goods  consigned  to  ft 
over  its  own  route,  found  it  impossi- 
ble to  forward  the  goods  to  their 
destination  owing  to  a  strike  on  a 
connecting  line,  and  thereupon,  with- 
out communicating  with  the  shipper, 
sent  the  goods  to  another  market 
where  they  were  sold  at  a  groat  sac- 
rifice, the  carrier  M'as  liable  to  the 
shipper  for  the  loaa.  In  support  of 
this  holding.  Woods.  J,,  said:  "It  was 
the  duty  of  the  appellant,  in  this  un- 
forpseen  emergency,  to  communicate 
with  the  shipper,  if  convenient,  and 
tnke  his  directions.  It  was  alto- 
gether practicable  to  have  notified 
the  shipper  in  a  few  minutes,  and  to 
have  taken  hia  advice,  but  this  the 


appellant  failed  to  do.  It  was  the 
duty  of  appellant,  in  the  absence  of 
orders  from  the  shipper,  to  have  ex- 
ercised reasonable  care  to  protect 
the  shipper's  Interest.  This  the  car- 
rier did  not  do  when  it  turned  these 
vegetables  south,  over  another  line 
belonging  to  its  system  of  railway, 
to  New  Orlean.s,  and  there  selling 
them  at  8H  cents  per  crate,  when  It 
could  have  forwarded  the  same  byone 
of  two  other  railways  from  Meridian 
to  Cincinnati,  where  the  tomatoes 
would  have  brought  the  shipper  67 
cents  per  crate."  (3)  And  in  Louis- 
ville, etc .  R.  Co.  V.  Odll,  96  Tenn. 
61.  33  SW  611,  54  AmSR  820,  It  ap- 
peared that  a  shipper  consigned 
potatoes  to  defendant  railroad  with 
directions  to  deliver  them  at  K  to  a 
particular  connecting  line,  but,  on 
their  arrival  at  E  such  line  refused 
to  receive  them,  owing  to  a  strike 
on  its  road,  and  defendant,  without 
communicating  with  the  shipper,  de- 
livered the  potatoes  to  another  line 
as  expeditious  as  the  one  selected 
by  the  shipper.  The  strike  having 
spread,  the  potatoes  were  stopped  In 
transit  over  the  substituted  line, 
taken  back  to  one  of  Its  stations, 
and  sold,  no  notice  of  this  fact  be- 
ing given  to  the  shipper  until  sev- 
eral days  after  the  shipment,  when 
he  refused  to  accept  tne  proceeds. 
It  was  held  that  defendant  was  lia- 
ble for  the  loss  resulting  from  the 
deviation  from  the  selected  route, 
the  freight  not  being  of  such  perish- 
able nature  as  to  necessit.ite  Its  im- 
mediate transhipment  at  E  without 
notice  to  the  shipper.  (3)  So  in 
i>rake  v.  Nashville,  etc.,  R.  Co..  125 
Tenn.  027,  148  SW  214,  it  was  held 
that  the  fact  that  a  connecting  car- 
rier named  -in  a  bill  of  lading  re- 
fuses to  transport  the  property  over 
the  route  specified  will  not  Justify 
an  Initial  carrier  in  making  a  devia- 
tion. It  is  the  initial  carrier's  duty 
to  receive  tl»e  freight  back  and  to 
rail  on  the  shipper  for  further  in- 
structions, tn  the  absence  of  which 
the  freight  should  be  returned.  <4) 
In  In  re  Peterson,  21  Fed.  88B,  it 
was  held  that,  where,  while  goods 
received  by  the  first  carrier  are  in 
transit,  the  connecting  line  notifies 
it  that  it  cannot  receive  the  goods 
jind  transport  them  to  their  destina- 
tion because  of  a  block  in  freight, 
this  will  not  relieve  the  first  carrier 
from  liability  for  damages  cau.'^ed  by 
tlie  delfiy,  whrre  It  falls  to  notify 
the  shipper  and  to  give  him  an  op- 
portunity to  dispose  of  the  property 
or  to  take  measures  for  Its  preserva- 
tion. 

90.  Fisher  v.  Boston,  etc.,  R.  Co.. 
99  Me.  338.  69  A  532,  105  AmSR  283, 
68  LRA  390. 

91.  Drake  v.  Nashville,  etc.,  R. 
Co.,  125  Tenn.  637.  148  SW  214. 

92.  See  supra  5  153  et  seg. 

93.  II.  S.— Memphis,  etc.,  R.  Co.  v. 
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the  carrier  is  not  that  of  an  insurer,  and  it  is 
bound  to  use  only  reasonable  care  to  avoid  loss  or 
injury.** 

162]  (2)  Applicatioii  of  Foregoing  Princi- 
plra.  Floods.  The  carrier  cannot  relieve  itself 
from  liability  for  loss  or  injury  caused  by  an  unpre- 
cedented flood,  ii^  by  the  reasonable  exercise  of 
diligence,  it  could  have  anticipated  that  such  loss 
or  injury  would  occur,  or  if  it  fails  to  exercise 

Reeves.  10  Wall.  176,  19  L.  ed.  909; 
The  Magsrle  Hammond  v.  Morland,  9 
Wall.  436,  19  L.  ed.  773;  Pearce  v. 
The  Thomas  Newton,  41  Fed.  106; 
Caldwell  v.  Southern  Express  Co.,  4 
P.  Cas.  No.  2.808.  1  Pllpp.  85;  Wood- 
ward V.  Illinois  Cent.  R.  Co.,  30  F, 
Cas.  Nu.  18.006.  1  Bias.  403. 

Ala- — Smith  v.  Western  R.  Co.,  91 
Ala.  455.  8  S  754,  24  AmSK  929,  11 
LRA  619. 

Ga. — Savannah,  etc.,  R.  Co,  v.  Com- 
mercial Guano  Co.,  103  Ga.  590,  30 
SE  555:  Richmond,  etc..  R.  Co.  v. 
White,  88  Oa.  805,  16  SE  802. 

lA. — National  Rice  Milling  Co.  v. 
New  Orleans,  etc.,  R.  Co„  132  L>a. 
615.  61  S  708,  AnnCasl914D  1099. 

Ud. — ^Baltimore,  etc,  R.  Co.  v. 
Ke«dy.  75  Hd.  320,  23  A  643. 

Minn. — Jones  v.  Minneapolis,  etc., 
R.  Co..  91  Minn.  229.  97  NW  893,  103 
AmSR  607. 

Mo. — Bird  v.  Cromwell.  1  Mo.  81. 
IS  AmD  470  and  note. 

Mont. — Wahle  v.  Great  Northern 
R.  Co.,  41  Mont.  326,  109  P  713;  Net- 
son  V.  areat  Northern  R.  Co.,  28 
Mont.  297,  72  P  642. 

Nflbr. — Sunderland  Bros.  Co.  v.  Cbi- 
cmgo,  etc..  R.  Co.,  99  Nebr.  660,  131 
NW  1047: 'Wabash  R.  Co.  v.  Sharpe, 
76  Nebr.  424,  107  NW  758,  124  AmSR 
823;  Black  v.  Chlcaco,  etc.,  R.  Co.,  30 
Nebr.  187.  46  MW  428;  ChloaBp,  etc., 
R.  Co.  v.  Manning.  21  Nebr.  £162,  37 
NW  462. 

N.  Y. — ^Wlng  V.  New  York,  etc,  R. 
0>..  1  Hilt.  2f6. 

Pa. — Roach  v.  Kelly,  194  Pa.  24. 
44  A  1090,  75  AmSR  685:  Chouteauz 
v.  Leech,  18  Fa.  224,  67  AmD  602; 
Cunningham  v.  Pennaylvanla  R.  Co., 
60  Pa.  Super.  609;  Stephenson  v. 
Pennsylvania  R,  Co.,  20  Pa.  Super. 
157. 

S.  C— Ewart  V.  Street.  18  S.  C.  L.. 
1ST,  23  AmD  131;  Charleston,  etc.. 
Steam  Boat  Co.  v.  Bason,  16  S.  C.  I.. 
262. 

Tenn. — DUlanl  V.  IjOUiavtlle  R 
Co..  2  L>ea  99;  LAmont  v.  Nashville 
R.  Co.,  9  Helsk.  69;  Nashville,  etc.. 
R.  Co.  v.  David,  6  Helsk.  261,  19 
AmJl  694;  CraEg  v.  Childress.  Peck 
2TQ,  14  AmD  751. 

Tex. — Gulf,  etc.,  R.  Co.  v,  Pomeroy, 
67  Tex.  498.  3  SW  722;  Atchison  R. 
Co.  v.  Madden,  (Civ.  A.)  103  SW  1193; 
Missouri,  etc,  R.  Co.  v.  Davidson,  26 
Tex.  Civ.  A.  134,  60  SW  278;  St. 
Louis,  etc.,  R.  Co.  v.  Bland,  (Civ.  A.) 
34  S'W  675 

Vt. — Day  v.  Ridley,  16  Vt.  48,  42 
AmD  489. 

W.  Va. — Baltimore,  etc.,  R.  Co.  v. 
Morehead.  5  W.  Va.  293. 

Eng.— Nugent  v.  Smith.  1  C.  P.  D. 
19.  1  ERC  218  [rev  on  other  grounds 
1  C.  P.  D.  423]. 

{a]  Degree  of  diligence  xeanlred. — 
In  the  case  of  accident  or  emergency, 
the  carrier  "is  bound  to  such  means 
as  would  suggest  themselves  to,  and 
be  within  the  knowledge  and  capacity 
of  well-informed  and  competent  busi- 
ness men  in  such  positions,  and  such 
diligence  as  prudent,  skillful  men,  en- 

Sged  m  that  kind  of  buftlnesa.  might 
irly  be  expected  to  use  under  like 
circumstances,  and  that  this  diligence 
and  those  means  should  be  actively 
uBed  to  protect  and  secure  the  prop- 
erty confided  to  their  care.  That 
they  should  use  actively  and  ener- 
getically all  the  known  means  which 
may  fairly  be  expected  to  be  found 
within  the  knowledge  of  men  of  aver- 
age Qualifications  engaged  In  busi- 
ness of  this  kind."  Nashville,  etc., 
R.  Co.  V.  David.  6  Helak.  (Tenn.)  261, 
19  AmR  594  [quot  with  approval  in 
lAmont  V,  Nashville,  etc.  R.  Co.,  9 


Heisk.  (Tenn.)  58.  66]. 

[b]  FerlsliaDle  goods. — The  loss  or 

damage  to  perishable  articles  In  con- 
sequence of  the  weather  will  not  ex- 
cuse the  carrier,  If  It  could  have  been 
prevented  by  due  care  and  diligence. 
The  carrier  must  show  not  only  that 
it  did  all  that  was  usual,  but  also  all 
that  was  necessary  to  be  done  under 
the  circumstances.  Georgia  South- 
ern, etc.,  R.  Co.  V.  Barfleld.  1  Ga.  A. 
203,  68  SE  236;  Wing  v.  New  York, 
etc.  R.  Co.,  1  Hilt.  (N.  Y.)  236;  Phll- 
leo  V.  Sandford.  17  Tex.  230,  67  AmD 
664. 

94.  Okl. — Armstrong  v.  Illinois 
Cent.  R.  Co..  26  Ukl.  352,  109  F  216, 
29  LRAN8  671  and  note. 

Pa. — Smith  V.  Baltimore,  etc.,  R. 
Co^  223  Fa.  118,  72  A  264. 

Tenn. — Nashville,  etc..  R.  Co.  v. 
David,  6  Helsk.  261.  19  AmR  694 
(holding  in  accordance  with  this  prin- 
ciple that  a  charge  Imposing  on  the 
carrier  the  duty  to  use  "all  the  dili- 
gence which  human  sagacity  can  sug- 
gest" was  erroneous). 

Tex. — International,  etc.,  R.  Co.  v. 
Bergman,  (Civ.  A.)  64  SW  999. 

Eng. — Nugent  v.  Smith.  1  C.  P.  D. 
423. 

"All  that  can  be  required  of  the 
carrier  Is  that  he  shall  do  all  that  is 
reasonably  and  practically  possible 
to  insure  the  safety  of  the  goods.  If 
he  uses  all  the  known  means  to 
which  prudent  and  experienced  car- 
riers ordinarily  have  recourse,  he 
does  all  that  can  be  reasonably  re- 
quired of  him:  and  If,  under  such  cir- 
cumstances, he  Is  overpowered  by 
storm  or  other  natural  agency,  he  Is 
within  the  rule  which  gives  Immu- 
nity from  the  effects  of  such  vis 
major  as  the  act  of  God.  I  do  not 
think  that  because  some  one  may 
have  discovered  some  more  efllclent 
method  of  securing  the  goods  which 
has  not  become  generally  known,  or 
because  It  cannot  be  proved  that  If 
the  skill  and  Ingenuity  of  engineers 
or  others  were  directed  to  the  sub- 
ject something  more  efllclent  might 
not  be  produced,  that  the  carrier  can 
be  made  liable."  Nugent  v.  Smith, 
1  C.  P.  D.  423,  437  (per  Cockbum, 
C.  J.). 

98.  Ala.^ — Smith  v.  Western  R,  Co., 
91  Ala.  456.  8  S  754,  24  AmSR  929,  11 
LRA  619. 

Pla. — Gulf  Coast  Transp.  Co.  V. 
Howell.  70  Fla.  644.  76  S  667. 

Ga. — Savannah,  etc.,  R.  Co.  v.  Com- 
mercial Guano  Co.,  103  Ga.  690,  30 
SE  556. 

La. — National  Rice  Milling  Co.  v. 
New  Orleans,  etc,  R.  Co..  132  La.  616. 
61  S  708.  AnnCasl9HD  1099. 

Md. — Baltimore,  etc.,  R.  Co.  v. 
Keedy,  75  Md.  320,  23  A  643. 

Mo, — Clark  V.  Pacific  R.  Co..  39  Mo. 
184.  90  Amn  458:  Llghtfoot  v.  St. 
Louis,  etc.,  R.  Co.,  126  Mo.  A.  632, 
104  SW  482;  Lamar  Mfg.  Co.  v.  St. 
Louis,  etc.,  R.  Co..  117  Mo.  A.  453.  93 
SW  851;  Plnkerton  v.  Missouri  Pac. 
R.  Co..  117  Mo.  A.  288.  93  SW  849; 
Moffatt  Commn,  Co.  v.  Union  Pac.  R. 
Co.,  113  Mo.  A,  544.  88  SW  117. 

Mont. — Wahle  v.  Great  Northern  R. 
Co.,  41  Mont.  326,  109  P  713. 

Nebr.— Wabash  R.  Co.  v.  Sharpe,  76 
Nebr.  424,  107  NW  758,  124  AmSR 
823. 

N.  T. — Barnet  v.  New  York  Cent., 
etc.  Co..  163  NYS  374. 

Pa. — Cunningham  V.  Pennsylvania 
R.  Co.,  60  Pa.  Super.  609. 

S.  C. — HarsvurK  v.  Southern  R.  Co., 
65  S.  C.  539.  44  SE  75. 

Tenn. — Illinois  Cent.  R.  Co.  v. 
Kubn,   107   Tenn.   106,  ^4   SW  202; 


reasonable  care  to  preserve  the  goods  from  loss  or 
injury  after  the  occurrence  of  the  flood;"  and  this 
duty  is  a  continuing  one  as  long  as  the  loss  is  avoid- 
able.*" However,  a  carrier  is  not  n^ligettt  because 
it  fails  to  guard  against  a  rise  of  water  not  reason- 
ably to  be  expected  f  and  there  may  be  other  acts 
or  omissionB  on  the  part  of  the  carrier  that  under 
the  peculiar  circumstances  do  not  constitute  such 
negl^enee  as  to  impose  liability  on  the  carrier.*** 

Nashville,"  etc.,  R.  Co.  v.  David,  6 
Helsk.  261,  19  AmR  694. 

Tex. — International,  etc.,  R.  Co.  v. 
Bergman,  64  SW  999;  St.  Louis,  etc, 
R.  Co.  V.  Bland,  34  SW  676;  Atchi- 
son, etc.,  R.  Co.  V.  Madden,  46  Tex. 
Civ.  A.  697,  103  SW  1193;  Pentlman 
V,  Atchison,  etc..  R.  Co.,  44  Tex.  Civ. 
A.  465,  98  SW  939:  Missouri,  etc.,  R 
Co.  v.  Davidson,  25  Tex.  Civ.  A.  134, 
60  SW  278  (holding  that  it  ts  duty  of 
railroads  in  constracttng  their  road- 
beds to  guard  against  floods  which 
may  be  anticipated,  although  some 
may  be  extraordinary  and  unusual). 

W.  Va. — McGraw  v.  Baltimore,  etc., 
R.  Co.,  18  W.  Va.  361,  41  AmR  696. 

Eng. — Nugent  v.  Smith,  1  C.  P.  D. 
423. 

[a]  ApplloatlOBS    of  mle. — (1) 

Where  a  railroad  company,  connect- 
ing with  a  boat,  unloaded  freight  in- 
tended for  the  boat  on  the  river  bank 
below  high  water  mark  when  it  was 
raining  and  the  river  was  rising,  the 
boat  not  then  being  at  the  wharf  and 
there  being  no  necessity  for  unload- 
ing at  that  time,  the  company  cannot 
escape  liability  for  damage  to  the 
goods  caused  by  their  being  sub- 
merged, on  the  ground  that  the  dam- 
age was  caused  by  an  act  of  God. 
Savannah,  etc.,  R.  Co.  v.  Commercial 
Guano  Co.,  103  Ga.  590.  30  SE  556. 
(2)  When  a  car  containing  a  ship- 
ment of  goods  by  plaintiff  reached 
the  carrier's  yards  the  water  in  a 
river,  by  reason  of  an  unusual 
freshet,  was  two  and  three-quarters 
feet  higher  than  the  highest  previous 
record.  The  water  continued  to  rise 
until  it  reached  unslaked  lime  In  an- 
other car  in  the  yards,  causing  the 
lime  to  burn  and  destroy  plaintiff's 
goods.  It  was  held  that  the  carrier's 
negligence.  If  It  was  negligent  In 
placing  plaintlfT's  goods  near  the  car 
of  lime,  was  the  proximate  cause  of 
the  destruction  of  the  goods.  Barnet 
v.  New  York  Cent.,  etc.,  R.  Co.,  163 
NYS  374.  375. 

[b]  Even  extraordinary  floods,  If 
they  are  such  as  may  reasonably  tio 
anticipated,  must  be  guarded  against, 
without  reference  to  the  infrequency 
of  their  occurrence.  Gulf.  etc.  R. 
Co.  V.  Pomeroy,  67  Tex.  498,  3  SW 
722 

[c]  AXthonffb  Xbm  bill  of  ladlnf 

under  which  the  property  is  shipped 
provided  that  the  carrier  should  not 
be  liable  for  any  loss  caused  by 
fiood,  the  rule  has  been  applied.  Cun- 
ningham v.  Pennsylvania  h.  Co.,  50 
Pa.  Super.  609. 

96.  Cunningham  v.  Pennsylvania 
R.  Co.,  60 -Pa.  Super.  609. 

97.  Empire  State  Cattle  Co.  v.  At- 
chison, etc..  n.  Co..  j:»5  Fed,  nfi  faff 
in  147  Fed.  457,  77  CCA  601  ('210  U. 
S.  1.  28  set  607,  52  L.  ed.  911,  IB 
AnnCas  70)1 ;  Smith  v.  Baltimore, 
etc.  R.  Co.,  223  Pa.  118.  72  A  2G4. 

98.  Armstrong  v.  Illinois  Cent.  R. 
Co..  26  Okl.  352,  109  P  216.  29  LRAN.S 
671. 

[a]  Thus  where  a  carrier  renelved 
a  car  of  organs  on  a  certain  day  In 
regular  course  of  business,  together 
with  seventy-four  other  cars,  the  act 
of  the  carrier  in  tendering  such  car 
on  the  following  day  with  the  others 
to  a  connecting  carrier  which  ac- 
cepted only  forty  of  them,  declining 
the  others  on  arcount  of  Its  tnahilitv 
to  handle  them  because  of  a  fiood.  did 
not  Phow  negligence  of  th"  cirr'er 
contributing  to  the  damage  of  the 
organs  In  such  car  by  the  flood.  Arm* 
RfronB  V.  Illinois  Cent.  R.  Co..  26  Okl. 
362.  109  P  216.  29  MtANS  971^ 
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Duty  to  dry  wet  goods.   Where  goods  are 
by  aD'  extraordinary  flood,  the  carrier  may  still  be 
held  liable  for  daiaages  resultii^  from  not  drying 
tbem  or  for  refusal  to  deliver  them  to  the  consignee 
for  drying  when  it  had  no  facilities  for  doing  so.^ 

I>aty  to  remove  to  place  of  safety.  If  the  car- 
rier failed  to  act  promptly  on  an  alarm  of  impend- 
ing danger  by  a  rising  flood  to  a  carload  of  goods 
standing  on  a  sidetrack,  and  failed  to  have  the  car 
moved  to  a  place  of  safety  before  the  flood  reached 
such  a  height  that  it  was  impossible  to  move  it, 
and  the  goods  were  consequently  ruined,  the  com- 
pany is  liable  for  the  loss.^ 

Dnty  to  forward  by  another  route.  Where  the 
transportation  of  certain  goods  was  delayed  by 
the  unusually  high  waters,  and  it  did  not  appear 
that  the  carrier,  knowing  that  a  delay  would  result 
in  their  loss,  made  any  effort  to  send  them  by 
another  route,  it  was  held  liable.^ 

Storms.  If  the  carrier,  after  becoming  aware  of 
a  storm  and  impending  danger  to  goods,  could,  by 
the  exercise  of  such  care  as  a  man  of  ordinary  pru- 
dence would  have  exercised  under  like  circum- 
stances, have  protected  the  goods  from  the  conse- 
quences of  the  disaster  and  failed  so  to  do,  the  car- 
rier is  liable,  notwithstanding  the  storm  itself  was 
of  unprecedented  violence  and  could  not  have  been 
foreseen  at  t!ie  time  of  the  negligent  delay,  and 
wlien  a  delivery,  by  the  exercise  of  due  care,  was 
possible.*  But  in  order  to  charge  a  common  car- 
rier with  goods  lost  in  an  unprecedented  storm, 
plaintiff  must  show  tiat  by  ordinary  prudence  it 
could  have  protected  the  goods  after  becoming 
aware  of  the  impending  danger.* 

Warning  by  weather  bureau  or  absence  of  snch 
warning.  A  common  carrier  is  responsible  for  in- 
juries to  freight  by  a  flood,  where  at  the  date 
the  poods  were  delivered  the  officer  in  charge  of 
the  United  States  weather  bureau  notified  all  rail- 
road companies  of  the  coming  flood  and  warned 
them  to  guard  their  property  in  the  lowlands,  and 
■  the  carrier  exposed  the  goods  negligently  to  injury, 


and  it  cannot  in  such  caso  plead  the  act  of  God 
as  a  defense.*  And  on  the  other  hand,  inaccuracy 
in  a  weather  bureau 's  forecast  is  no  defense,  where 
the  carrier  showed  no  reasonable  activity  to  pro- 
tect the  shipment  after  being  warned  of  the  im- 
pending flood.^ 

Fire.  Although  goods  shipped  catch  fire  without 
the  carrier's  negligence,  yet  if  its  agents  do  not 
make  all  proper  necessary  efforts  to  save  the  goods, 
it  is  still  responsible  for  all  that  might  have  been 
saved,  and  for  any  portion  saved  the  carrier  is 
liable,  no  matter  what  afterward  becomes  of  it.'^ 

Cold  weather.  A  carrier  will  be  liable  for  loss 
or  injury  to  goods  caused  by  freezing  after  termi- 
nation of  the  transportation,  \fiiere  it  failed  prop- 
erly to  store  them  and  to  protect  them  against 
freezing  weather.* 

,  [4  163]  £.  Hffectof  Bight  of  Carrier  to  Eefnse  to 
Beceive  Goods.  According  to  some  decisions,  al- 
thoug^i  the  carrier  may  have  a  reasonable  ground 
for  refusing  to  receive  goods  offered  for  transpor- 
tation, yet  if  it  does  receive  tbem  its  common-law 
liability  immediately  attaches,  and  it  can  exoner- 
ate itself  from  liability  only  by  showing  loss  by 
tlie  act  of  God  or  of  the  public  enemy,  or  by  the 
shipper's  negligence.'  As  already  shown,  however, 
the  decided  weight  of  authority  is  against  this  po- 
sition.^" ■ 

164]  F.  Insurance  by  Oarrier  against  Usual 
Bisks  as  Affecting  Liability.  The  fact  that  the 
carrier  gets  the  goods  insured  against  the  usual 
risk  does  not  in  any  way  lessen  its  responsibility 
to  the  shipper,  but  rather  increases  its  means  of 
meeting  that  responsibility.^^ 

165]  Q.  Effect  of  Interstate  Commerce  Act 
and  Its  Amendments  on  Liability.  The  common- 
law  liability  imposed  on  common  carriers  as  out- 
lined in  preceding  sections  of  this  chapter^^  is  ap- 
plicable to  interstate  as  well  as  to  intra-state  rfiip- 
ments."  This  liability  is  neither  increased  nor 
diminished  by  the  Carmack  amendment.'* 
[$  166]   H.  The  Louisiana  Doctrine.  The  pres- 


Richmond,  etc.,  R.  Co.  v.  White.  88 
na.  805.  X5  RE  802,  It  appeared  that 
a  part  of  the  irooda  lost  In  a  flood 
had  arrived  at  their  deftinatlon  some 
time  before,  but  that  the  carrier  had 
failed  to  give  the  consignees  notice 
of  their  arrival.  The  court  held  that, 
in  the  absence  of  any  custom,  the 
failure  to  give  notice  would  not  have 
been  imputed  to  the  carrier  aa  neRli- 
ecnce,  but  that  as  a  custom  to  give 
notice  was  shown,  a  failure  to  (rive 
it  In  this  Instance  was  negligence 
which  would  render  the  carrier  liable. 

99.  Pearce  v.  The  Thomas  New- 
ton, 41  Fed.  106  (drj'  goode);  The 
StfcAmboat  Lynx  v.  King.  12  Mo.  272, 
49  AmD  135  (eraln);  Chouteaux  v. 
L«ech,  18  Pa.  224,  E7.  AmD  602 
<fur8). 

1.  Baltimore,  etc..  R,  Co.  v.  Keedy, 
75  Md.  S20,  23  A  643.  See  also  Flnk- 
crton  V.  Missouri  Pac.  R.  Co.,  117 
Mo.  A.  2S8,  93  SW  849. 

fl.  Chicago,  etc.,  R.  Co.  v.  Man- 
ning, 23  Nebr.  552.  37  NW  462. 

3.  International,  etc.,  R.  Co.  v. 
Bergman.  (Tex.  Civ.  A.)  64  SW  999. 

4.  International,  etc.,  N.  R.  Co,  v, 
Bergman.  fTex.  Civ.  A.)  64  SW  999. 

5.  Wabash  R.  Co.  v.  Sharpe,  78 
Nebr.  424,  107  NW  768,  124  AmSR 
823 

a.  National  Rice  Milling  Co.  v. 
New  Orleans,  etc.,  R.  Co.,  132  La. 
615,  61  S  708,  AnnCasl914D  1099. 

7.  Woodward  v.  Illinois  Cent.  R. 
Co.,  30  P.  Cas.  No.  18.007.  1  Blss.  447. 

8.  Wolf  v,  American  Express  Co., 
43  MO.  421,  97  AmD  406  and  note. 

9.  Porcher  v.  Northeastern  R-  Co., 


48  S.  C.  L.  181.  See  as  fully  support- 
ing this  doctrine  cases  supra  i  145 
note  97,  S  147  not©  20.  Compare 
Pearson  v.  Duane.  4  Wall,  <U.  S.) 
605,  18  L,  ed.  447  (where  the  same 
principle  applied  aa  to  a  carrier  of 
passcng'^rs). 

10.  See  Bupra  S  145  note  95,  S  147 
note  17. 

11.  Spriggs  V.  Rutland  R,  Co.,  77 
Vt.  347.  60  A  143.  And  aee  Ph<enlx 
Tns,  Co.  V,  Srle,  etc.,  Transp.  Co.,  117 
v.  8.  312.  6  set  760.  29  L.  ed.  873  (as 
sustaining  this  rule). 

13.   See  Rupra  R  129  et  eeq. 

13.  Floklln  V.  W.aha8h  R.  Co..  117 
Mo.  A.  221,  228,  93  SW  847  (where  it 
was  said:  "The  contention  that  the 
common  law  Is  not  followed  by  the 
Federal  courts  except  in  cases  con- 
trolled by  State  laws  and  that  as  this 
case  falls  within  the  purview  of  the 
interstate  commerce  law,  the  common 
law  should  not  be  followed,  requires 
no  further  notice  than  the  statement 
that  the  common  law  aa  affecting  In- 
terstate shipments  Is  distinctly  rec- 
ognized tn  Cau  v.  Texas,  etc.,  R.  Co., 
194  U.  S.  427.  24  SCt  663.  48  L,  ed. 
1053"), 

14.  Adams  Express  Co.  v.  Cron- 
Inger,  226  U.  S,  491,  33  SCt  148,  67 
L.  ed.  314,  44  LRANS  257  and  note 
(where  It  was  said:  "What  is  the 
liability  imposed  upon  the  carrier? 
It  is  a  liability  to  any  holder  of  the 
bin  of  lading  which  the  primary  car- 
rier Is  required  to  issue  'for  any  loss, 
damage  or  Injury  to  such  property 
caused  by  it,'  or  by  any  connecting 
carrier  to  whom  the  goods  are  de- 


livered. The  suggestion  that  an  ab- 
solute liability  exists  for  every  loss, 
damage,  or  injury,  from  any  and 
every  cause,  would  be  to  make  such 
a  carrier  an  absolute  Insurer  and  lia- 
ble for  unavoidable  loss  or  damaee, 
though  due  to  uncontrollable  forces. 
That  this  was  the  intent  of  Congress 
Is  not  conceivable.  To  give  such  em- 
nhasls  to  the  words,  'any  loss  or 
damage,'  would  be  to  Ignore  the  qual- 
ifying words,  'caused  by  It,'  The  lia- 
bility thus  Imposed  is  limited  to  "any 
loss.  Injury  or  damage  caused  by  it 
or  a  succeeding  carrier  to  whom  th» 
property  may  be  delivered,'  and 
plainlv  implies  a  liability  for  some 
default  In  Its  common-law  duty  as  a. 
common  carrier");  Cleveland,  etc..  R. 
Co.  V,  Hayes,  181  Tnd.  87.  102  NB  34, 
103  NE  839  (holding  that  the  Car- 
mack  amendment  which  pi-ovides 
that  common  carriers  receiving  prop- 
erty for  Interstate  shipment  shall  be 
liable  for  any  loss  or  Injury  caused 
by  them  or  by  any  connecting  carrier 
does  not  hold  carriers  liable  for  In- 
lurles  caused  by  the  act  of  Cod  or  of 
the  public  enemv).  Contri  MIssnurl. 
etc.,  R.  Co.  V.  French.  (Okl.)  152  P 
591  (holding  that  by  the  Carmack 
amendment  to  the  Interstate  Com- 
merce Act  Of  Ppbr.  4,  1887  [24  V.  S. 
St.  at  L.  386  c  104  g  201  as  amended 
by  Act  June  29,  1906  [34  V.  S.  St.  at 
L.  596  c  3591  |  71  congress  has  re- 
lieved carriers  of  Interstate  ship- 
ments from  the  liability  of  Insurers 
as  It  was  at  common  law,  and  the 
liability  Imposed  on  such  carriers  is 
limited  to  any  loss.  Injury,  or  dam- 
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enfc  provision  of  the  eivil  eode  ia  to  the  effect  tiiat 
earners  are  liable  for  loss  of  or  damage  to  goods 
intrusted  to  their  eare,  unless  they  can  prove  that 
such  loss  or  damage  has  been,  occasioned  by  acci- 
dental and  uncontrollable  events.^"  A  few  deei- 
uons  and  dicta  are  to  the  effect  that,  under  the  law 
of  this  state,  the  liability  of  the  carrier  is  the  same 
as  at  common  law.'*  But  an  early  decision  under 
the  eode  of  1808,  which  differs  in  some  respects 
from  the  present  provision  holds  that  a  common 
farrier  is  not  to  be  held  to  the  same  strict  liability 
aa  under  the  common  law;"  and  the  latest  authori- 


tative exposition  of  the  present  eode  provision,  which 
reviews  all  the  previous  decisions  on  the  question, 
holds  that,  while  at  common  law  the  carrier  is 
considered  as  in  the  nature  of  an  insurer  for  loss 
by  fire,  unless  it  is  caused  by  lightning,  the  eivil 
law  does  not  go  to  this  extent;  but,  on  the  other 
hand,  it  does  require  the  carrier  to  prove  the  pre- 
cise cause  of  the  fire;  that  it  was  impossible  for 
human  prudence  to  foresee  or  to  prevent  the  loss; 
and  that  no  act  of  imprudence  or  negligence  is 
chargeable  to  the  carrier." 


Vm  LDHTINO  OB  EZTENDINa  OOMHOH-LAW  LIABIUTT  BT  OONTBAOT 


[(  167]  A.  Extending  Oommon-Lav  Uabili^. 
By  a  special  contract  the  carrier  may  extend  its 
common-law  liability  so  as  to  be  answerable  for 
loss  or  damage  for  which  it  would  not  be  account- 
able under  the  common-law  rule,  or  by  statute," 
provided  the  contract  is  not  in  conflict  with  the 
law." 

1G8]  B.  Idmtting  Oommon-Law  liability^— 
1.  Bight  to  Limit  IdabiUty— a.  Statement  of 
Oeneral  Rule.  While  considerations  of  public  pol- 
icy have  been  potent  in  influencing  the  courts  to 
recognize  a  rule  of  liability,  in  the  ease  of  eom- 

affe  caused  It  or  by  a  succeeding 
carrier  lo  which  the  property  may  be 
delivered,  and  plainly  Implies  some 
default  in  it  or  some  negligence  on 
the  part  of  the  initial  carrier  or  of 
some  connecting  line  over  which  the 
property  Is  transported).  This  de- 
cision is  founded  on  a  misconstruc- 
tion of  Adams  Express  Co.  v,  Cron- 
Inger.  226  U.  S.  491,  33  SCt  148,  57 
L.  ed.  314.  44  L.RANS  257  and  note, 
which  It  assumes  to  follow,  and  is 
obviously  eiToneous.  Compare  infra 
i  173. 

15.  Rev.  Civ.  Code  (1870)  art  2764 
(which  provision  Is  In  the  same  lan- 
guage as  the  provision  of  1808,  ex- 
cept that  the  word  "and"  ie  substi- 
tuted for  the  word  "or"). 

18.  Pitre  V.  Offutt.  21  Ia.  Ann. 
679.  99  AmD  749;  Cramwell  v.  The 
Fanny  Fosdlck.  15  La,  Ann.  437.  77 
AmD  190;  Thomas  v.  The  Morning 
Olory.  13  La.  Ann.  269,  71  AmD  609; 
Brousseau  v,  Hudson.  11  La.  Ann. 
427. 

17.  Hunt  V.  Korrls,  6  Uart.  (La.) 
676,  12  AmD  489. 

18.  Lehman  v.  Morgan's  Louis- 
iana, etc.,  K..  etc.,  Co..  116  La.  Ann. 
1.  38  S  873.  112  AmSR  2S9,  70  LRA 
562.  6  AnnCas  818  and  note.  And  see 
dictum  In  Darrall  v.  Southern  Pac. 
Co..  47  La.  Ann.  1455.  1461,  17  S  884 
(where  the  court  said :  "Our  eode  does 
not  Impose  on  carriers  the  respon- 
sibility Incident  to  the  relation  un- 
der tbe  common  law"). 

19.  Hass.— a&ge  T.  Tlrrell,  9  Allen 
299. 

tllnn. — McC^BUley  v.  DftTldson.  10 
Ulnn.  418.  18  Hinn.  163. 

MIkb. — Neal  v.  Saunderson,  10 
Miss.  I7S,  41  AmD  609  (recognising 
the  rule). 

N.  T. — ^Prlce  v.  Hartshorn.  44  N.  T. 
94.  4  AmR  645  (recogniilng  the  rule). 

S.  C— Oalther  Bamet,  4  S.  C.  L. 
488. 

Tenn. — Southern    express    Co.  v. 
Glenn.  18  Lea  472.  1  SW  102. 

Tex. — St.    Loufe.    etc..    Jl.    Co.  v. 
Hicks.  (Civ.  A.)  158  SW  192. 

And  see  Morrison  v.  Davis.  20  Pa. 
171,  57  AmD  695  (holding  that  the 
implication  from  loss  occasioned  by 
Inevitable  accident  may  be  repelled 
bv  evidence  that  the  carrier,  by  ad- 
vertisements and  circulars,  held  him- 
self out  to  Insure  safe  delivery  with- 
out exception). 


[a]  Knle  avplled. — (1)  The  mere 
fact  that  by  the  bill  of  lading  only 
one  of  the  common-law  exceptfone  Is 
preserved  will  not  give  rise  to  the 
inference  that  other  exceptions  are 
Dot  to  be  relied  on.   Oage  v.  Tlrrsll, 


9  Allen  (Mass.)  299.  (2)  Where  In 
the  bill  of  lading  receipt  of  the  goods 
In  good  order  and  well  conditioned 
was  acknowledged,  and  it  was  agreed 
that  they  were  to  be  delivered  "In 
like  good  order  and  condition  .  t  . 
(unavoidable  damages  of  fire,  navl- 

f ration  and  collision  only  excepted)," 
t  was  held  that  the  common-law  lia- 
bility of  the  carrier  was  thereby  ex- 
tended to  all  loss  not  covered  by  the 
exceptions  specified.  McCauley  v. 
Davlilson,  10  Minn.  418,  13  Minn.  162. 
(3)  General  language  aa  to  deducting 
damage  or  defloiency  from  the 
charges  to  be  collected  should  be  lim- 
ited to  such  damage  as  the  carrier 
would  be  liable  for  under  the  common 
law,  and  should  not  be  held  to  con- 
stitute an  extension  of  the  carrier's 
liability.  Price  v.  Hartshorn,  44  N. 
Y.  94.  4  AmR  645.  (4)  An  agreement 
In  the  bill  of  lading  to  deliver  the 
roods  at  destination,  no  exception 
being  made,  will  not  cut  off  the  com- 
mon-law exemptions.  Neal  v.  Saun- 
derson, 10  M14b.  672.  41  AmD  609. 

ao.  St.  Louis,  etc.,  R.  Co.  v. 
Hicks,  (Tex.  Civ.  A.)  168  SW  192. 

31.    Cross  references ; 
Contract  Imposing  duty  on  shipper  to: 
Load   and    unload    shipments  see 

supra  I  123  et  seq. 
Take  care  of  live  stock  in  transit 
see  supra.  9  107  et  seq. 
Contractual  limitations  of  liability  by 
carriers  by  water  see  Shipping  [36 
Cyc  287  et  seq]. 
Limitation  of  liability  for  loss  or  In- 
jury caused  by  defective  cars  see 
supra  fiS  92.  97. 
Operation  and  effect  of  contract  lim- 
iting liability  see  Infra  !!  241,  242. 
RUht  of  carrier  to  limit  Its  liability 
for  loss  or  injury  to  Its  own  line 
sec  Infra  16  868-877. 
Right  of  one  of  several  connecting 
carriers  between  whom  partnership 
agreement  exlats  to  limit  liability 
to  its  own  line  see  Infra  §  904. 
Statutory  limitation  of  shipowner's 
liability  see  Shipping  [S6  Cyc  279, 
407]. 

Sa.  XJ.  S.— York  Mfg.  Co.  v.  tlli- 
nols  Cent.  R.  Co..  3  Wall.  107,  18  L. 
ed.  170;  New  Jersey  Steam  Nav,  Co. 
v.  Boston  Merchants'  Bank.  6  How, 
344,  12  L.  ed.  465;  Doyle  v.  Baltimore, 
etc..  R.  Co.,  126  Fed.  841  [aft  142  Fed. 
669.  74  CCA  245];  Selley  v.  The  Pa- 
cific, 21  F.  Cas.  No.  12,644,  Deady 
17,  1  Or.  409. 

Ala. — Louisville,    etc.,    R.    Co.  v, 
Oden,  80  Ala.  38;  Barron  v.  Mobile, 
etc.,  R.  Co.,  2  Ala.  A.  555,  56  S  862. 
Ark. — Kansas  City,  etc,  R.  Co.  v. 


mon  carriers,  much  stricter  than  that  recognized  as 
applying  in  the  case  of  ordinary  bailees,  the  courts 
have  not  tboug^it  it  neoessfuy  to  deny  tbe  parties 
to  a  contract  of  carriage  the  right  to  exonerate 
the  carrier  from  its  extraordinary  liability,  where 
there  is  no  constitutional  or  statutory  provision 
forbidding  it,  and  the  general  proposition  has  been 
almost  universally  recognized  that  by  special  agree- 
ment, or  by  notice  to  the  shipper  acquiesced  in  by 
him,  the  common  carrier  may  limit  its  common- 
law  liability.^  And  it  is  stated  as  a  general  propo- 
sition in  a  great  number  of  decisions  that  the  com- 

Oakley,  115  Ark.  20,  170  SW  565; 
Chicago,  etc.,  R.  Co.  v.  Cotton,  87 
Ark.  339,  112  SW  742;  Chicago,  etc., 
R.  Co.  V.  Slaughter.  84  Ark.  428.  106 
SW  208.    But  see  supra  fi  1B3. 

Fla. — Atlantic  Coast  Line  R.  Co, 
V.  Hinely-Stephens  Co.,  64  Fla.  175. 
60  S  749,  AnnCasl914B  999;  Atlantic 
Coast  Line  R.  Co,  v.  Coachman,  59 
Fla.  130,  62  S  877.  20  AnnCas  i047 
(where  it  was  said,  however,  that 
contracts  limiting  the  common-law 
liability  of  carriers  are  not  favored 
by  the  courts);  Summerlln  v.  Sea- 
board Air  Llne  R.  Co..  66  Fla.  687. 
47  S  667,  131  AmSR  164,  19  LRANS 
191;  Atlantic  Coast  Line  R.  Co.  v. 
Dexter,  50  Fla.  180.  39  S  684.  Ill  Am 
SR  116;  Clyde  SS.  Co.  v.  Burrows. 
36  Fla.  121,  18  S  349. 

Ga. — Atlantic,  etc.,  R.  Co.  v.  Ja- 
cobs, 136  Ga.  113.  68  SB  1039;  Bran- 
non  V.  Atlantic  R.  Co.,  4  Ga.  A.  749, 
62  SE  468. 

Ida, — Mcintosh  v.  Oregon  R..  etc., 
Co..  17  Ida.  100,  109,  105  P  66  [clt 
Cyc]. 

111. — Baltimore,  etc.,  R.  Co.  v. 
Roas.  105  111.  A.  64. 

Ind. — Terre  Haute,  etc.,  R.  Co.  v. 
Sherwood.  132  Ind.  129,  31  NE  781, 
32  AmSR  239,  17  LRA  .339;  Cleve- 
land, etc.,  R.  Co.  V.  Kenn'edv,  22  Ind. 
A.  698,  53  NE  1135:  Cleveland,  etc., 
R.  Co.  v.  Heath.  22  Ind.  A.  47,  S3  NB 
198. 

Kan. — Metz  v.  Chicago,  etc.,  R.  Co., 
90  Kan.  460.  135  P  667:  Sprague  v. 
Missouri  Pac.  R.  Co.,  84  lOin.  347, 
8  P  465;  Kallman  V.  U.  S.  Express 
Co.,  3  Kan.  205. 

Ky. — Cincinnati  Southern  R.  Co.  v. 
Potts.  10  Ky.  Op.  394;  Louisville, 
etc..  R.  Co.  V.  Lockman,  9  Ky.  Op. 
817. 

La. — Thomas  v.  The  Morning 
Glory.  13  La.  Ann.  269,  71  AmD  509; 
Truxillo  V.  Texas,  etc.,  R.  Co.,  7  La. 
A.  (Orleans)  18. 

Me. — Young  v.  Maine  Cent.  R.  Co.. 
113  Me.  113,  93  A  48. 

Ma&s. — Cox  V.  Central  Vermont  R. 
Co.,  170  Mass.  129,  49  NE  97;  Hoad- 
ley  V.  Northern  Transp.  Co.,  116 
Mass.  304.  IS  AmR  106. 

Mich. — Michigan  Cent.  R.  Co.  v. 
Hale.  6  Mich.  243. 

Minn. — Rustad  v.  Great  Northern 
R.  Co.,  122  Minn.  453,  142  NW  727; 
Ostroot  v.  Northern  Pac.  R.  Co.,  Ill 
Minn.  604.  127  NW  177;  Murphy  v. 
Wells.  99  Minn.  230,  108  NW  1070. 

Miss. — Newberger  Cotton  Co.  v. 
Illinois  Cent.  R.  Co.,  75  Miss.  303,  2S 
S  186;  Chicago,  etc..  R.  Co.  v.  Abels. 
60  Miss.  1017;  Whitesldes  v.  Thurl- 
kiU,  20  Miss.  599,  f  1  Am^-j^^-l  ^ 
Diqilized  bv  VjOVJQLv: 
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mon  carrier  may  by  contract  limit  its  liability,  ex- 
cept for  damages  or  loss  resulting  from  the  negli- 
gence of  the  carrier  or  its  agents  or  servants.^ 
[f  169]   b.  OoiuiderationB  Authorizing  RelaxA- 


Mo. — Simmons  Hardware  Co.  v.  St. 
Loula,  etc..  R.  Co.,  140  Mo.  A.  130.  120 
SW  Ficklin  v.  Wabash  R.  Co.. 

117  Mo.  A.  221.  »3  SW  847:  Dymock 
V.  Missouri,  «to.,  R.  Co..  S4  Mo.  A. 
400. 

Mont. — Wall  V.  Northern  Pac.  R. 
Co.,  50  Mont.  122.  145  P  291;  Rose  v. 
Northern  Pac.  R.  Co.,  SB  Mont.  70, 
88  P  767.  119  AmSR  836. 

N.  J. — Trenton  Pass  R.  Co.  v. 
Ouarantors  Liabiltty  Indetnn.  Co.,  60 
N.  J.  U  246,  37  A  BOB,  44  LRA  213; 
Taylor  v.  Pennsylvania  R..  Co.,  8  N. 
J.  t.  J.  149. 

N.  Y. — Mercantile  Mut.  Ins.  Co.  v, 
Calebs.  20  N.  T.  178;  Wilcox  v.  Cor- 
win,  BO  Hun  425  [rev  on  other 
grounds  117  N.  Y.  500,  23  NE  165]; 
Moore  v.  Evans  14  Barb.  624;  Mori- 
arty  V.  Harden'B  Express,  1  Daly 
227;  Bennett  v.  Virginia  Transfer 
Co.,  80  Misc.  222,  140  NYS  1056. 

N,  C— Lyon  V,  Atlantic  Coast  Line 
R.  Co.,  166  N.  C.  143  81  SB  1;  Klme 
V.  Southern  R.  Co.,  160  N.  C.  457,  76 
SB  509,  43  LRANS  617:  Capehart  v. 
Seaboard  etc.,  R.  Co..  81  N.  C.  438. 
31  AmH  506.  See  J.  M.  Pace  Mule 
Co.  V.  Seaboard  Air  Line  R.  Co.,  160 
N.  C.  216,  221,  76  SE  613  [Quot  Cycl. 

Oh. — Davidson  v.  Graham,  2  Oh. 
St.  131;  Cincinnati,  etc.,  R.  Co.  v. 
Berdan,  22  Oh.  CIr.  Ct.  326,  12  Oh. 
Clr.  Dec.  481;  American  Roofinp  Co. 
V.  Memphis,  etc.,  Packet  Co.,  8 
OhS&CP  490.  6  OhNP  146. 

Okl. — St.  Louis,  etc.,  R.  Co.  v. 
ZlckafooBB.  39  Okl.  302.  135  P  406; 
Chicago,  etc.,  R.  Co.  v,  Conway,  34 
Okl.  356,  126  P  1110;  St.  Louis,  etc., 
R.  Co.  v.  Ladd,  33  Okl.  160,  124  P 
461;  Chicago,  etc.,  R.  Co.  v.  Spears, 
SI  Okl.  469,  122  P  228;  St.  Louis, 
etc.,  R.  Co.  V.  Toune,  30  Okl.  688, 
120  P  999;  Midland  '^lley  R.  Co.  v. 
Ecell,  29  OkL  40.  116  P  163:  Mis- 
souri, etc.,  R.  Co.  V.  -Hancock,  26  Okl. 
266,  109  P  22S;  Missouri,  etc..  R.  Co. 
V.  Hancock.  26  Okl.  264,  109  P  220: 
St.  Liouls,  etc.,  R.  Co.  T.  Cake,  26 
Okl.  227,  106  P  322:  Chicago,  etc.,  R. 
Co.  V.  Wehrman,  26  Okiri47,  lOS  P 
328;  Patterson  v.  Missouri,  etc.,  R. 
Co.,  24  Okl.  747,  104  P  31;  Missouri, 
etc,  R.  Co.  V.  Davis,  24  Okl.  877,  104 
P  34.  24  LRANS  866:  St  Louis,  etc., 
R.  Co.  V.  Copeland,  23  Okl.  837.  102 
P  104.  It  Is  to  be  noted  that  the 
contracts  involved  In  the  above  de- 
cisions were  entered  into  prior  to 
the  erection  of  the  territory  Into  a 
state.  Hence  the  decisions  of  the 
supreme  court  of  the  United  States 
controlled  In  the  construction  of 
such  contracts.  Since  the  erection 
of  the  state,  the  same  rule  must 
necessarily  obtain  as  to  Interstate 
shipments.  St.  Louis,  etc.,  R.  Co.  v. 
Bllby.  36  Okl.  589,  130  P  1089.  As 
regards  intranstate  shipments,  the 
rule  Is  otherwise  because  of  consti- 
tutional provisions.  See  Infra  §  171 
note  31  ffl- 

Or. — Lacey  v.  Oregon  R.,  etc..  Co., 
63  Or.  596,  128  P  999;  Wells  V.  Great 
Northern  R.  Co.,  59  Or.  165.  114  P 
92,  116  P  1070.  34  LRANS  818,  826. 

Pa. — Wolf  V.  Western  Union  Tel. 
Co.,  62  Pa.  83,  1  AmR  387:  American 
Express  Co.  v.  Sands,  66  Pa.  140; 
Farnham  v.  Camden,  etc.,  R.  Co..  55 
I'a.  53;  Lalng  v.  Colder,  8  Pa.  479. 
49  AmD  533;  Fern  v.  Adams  Express 
Co.,  51  Pa.  Super.  204;  Penn  Clothing 
Co.  V.  U.  S.  Express  Co..  48  Pa. 
Super.  520;  Menner  v.  Delaware,  etc.. 
Canal  Co..  7  Pa.  Super.  135. 

g.  c. — Southern  R.  Co.  v.  Kimball, 
103  S.  C.  365,  88  SE  14;  Swindler  v. 
Hilllard,  31  S.  C.  L.  286,  45  AmD  732. 

Tenn. — Louisville,  etc..  R.  Co.  v. 
Gilbert.  88  Tenn.  430,  12  SW  1018,  7 
LRA  1C2. 

Utah. — Homer  v.  Oregon  Short 
Line  R.  Co.,  42  Utah  15,  128  P  522; 
Larsen  v.  Oregon  Short  Line  R.  Co.. 
38  Utah  130,  110  P  983;  Benson  v. 


Oregon  Short  Line  R.  Co^  36  Utah 
241,  99  P  1072,  186  AmSR  1062.  19 
AnnCas  803. 

Vt. — Blumenthal  v.  Bralnerd,  38 
Vt.  402.  91  AmD  349;  KImban  v. 
Rutland,  etc.,  R.  Co.,  26  Vt.  247,  62 
AmD  667. 

Va. — Virginia,  etc.,  R.  Co.  v.  Say- 
ers,  26  Gratt.  (67  Va.)  828. 

w.  Va. — Baltimore,  etc.,  R.  Co.  v. 
Skeels.  3  W.  Va.  556. 

Wis. — Boorman  v.  American  Ex- 
press Co.,  21  Wis.  152. 

Wyo. — Oregon  Short  Line  R.  Co. 
V.  Blyth.  19  Wyo.  410.  118  P  G49,  119 
P  875,  AnnCasl913E  288. 

Eng. — DeRothschlld  v.  Royal  Mall 
Steam  Packet  Co..  7  Exch.  734,  155 
Reprint  1146. 

{a]  Thar*  hare  been  a  fsw  •xprea- 
Blons  of  opinion  oontnuy  to  this  prop- 
osltloa,  <1)  as  In  Fish  v.  Chapman,  2 
Ga.  849,  46  AmD  393,  where  It  Is 
said  that  the  common  carrier  Is  Ha- 
blo  at  all  events  but  for  the  act  of 
God  and  of  the  king's  enemy,  and 
that  he  cannot  limit  or  vary  that 
liability;  (2)  and  In  Gould  v.  Hill,  i 
Hill  (N.  Y.)  623.  where  It  Is  said 
that  a  common  carrier  cannot  limit 
his  common-law  liability  by  contract. 
(3)  [But  this  case  has  been  departed 
from  in  that  state  since  the  decision 
by  the  supreme  court  of  the  United 
StateH  In  New  Jersey  Steam  Nav.  Co. 
V.  Boston  Merchants'  Bank.  6  How. 
<JJ.  S.)  344.  12  L.  ed.  465;  Moore  v. 
Evans,  14  Barb.  (N.  Y.)  524;  Parsons 
V.  Monteath,  13  Barb.  (N.  Y.)  8531. 
(4T  In  Wilson  v.  Shulkln,  51  N.  C. 
375,  the  validity  of  a  contract  limit- 
ing the  carrier's  common-law  liabil- 
ity was  doubted. 

[b]  The  fact  tltat  Itj  tOuatw  a 
railroad  company  is  made  liable  as 
a  common  carrier  does  not  prevent 
a  limitation  of  Its  liability  by  con- 
tract. Michigan  Southern,  etc..  R. 
Co.  v.  McDonough,  21  Mich.  166,  4 
AmR  486 ;  McMillan  v.  Michigan 
Southern,  etc.,  R.  Co.,  16  Mich.  79, 
93  AmD  2«8:  Michigan  Cent.  R.  Co. 
V.  Hale,  6  Mich.  243;  Michigan  Cent. 
R.  Co.  V.  Ward,  2  Mich.  638. 

[c]  Hlstorloal  dsTslogoMmt^ 
Originally  carriers  were  Insurers  of 
the  safety  of  the  goods  agal  nst 
every  loss  except  such  as  occurred 
by  an  act  of  God  or  of  the  public 
enemy,  and  any  contract  relieving 
them  of  any  part  of  fhat  obligation 
was  held  to  be  void.  Gradually  they 
have  been  permitted  to  contract  for 
exemption  from  some  of  their  lia- 
bility, and  public  policy  seems  now 
effective  only  to  tha  extent  of  pro- 
hibiting their  exemption  by  contract 
from  any  losses  occurring  by  reason 
of  their  negligence  or  the  negli- 
gence of  their  servants.  For  such 
losses  the  law  founded  on  public 
policy  still  holds  them  bound.  Tren- 
ton Pass.  R.  Co.  v.  Guarantors  Lia- 
bility Indem.  Co.,  60  N.  J.  L.  246,  37 
A  609,  44  LRA  213. 

as.  U.  S. — Missouri  Pac.  R.  Co.  v. 
Harper,  201  Fed.  671,  121  CCA  571: 
George  N.  Pierce  Co.  v.  Wells,  189 
Fed.  661,  110  CCA  646  faff  236  U.  S. 
278.  S5  set  351,  69  L.  ed.  676]; 
Ormsby  v.  Union  Pac.  R.  Co..  4  Fed. 
706.  8  McCrary  48;  Leitch  v.  Union 
R.  Transp.  Co..  15  P.  Cas.  No.  8.224; 
Seller  v.  The  Pacific,  21  F.  Cas.  No. 
12.644,  Deady  17.  1  Or.  409. 

Ala, — Central  of  Georgia  R.  Co.  v. 
Burton.  165  Ala.  425,  51  S  643;  Grey 
V.  Mobile  Trade  Co..  55  Ala.  387.  28 
AmR  729 ;  South,  etc..  Alabama  R. 
Co.  v.  Henleln.  52  Ala.  606.  23  AmR 
578;  Mobile,  etc.,  R.  Co.  v.  Jarboe. 
41  Ala.  644. 

Ariz. — Santa  P6,  etc.,  R.  Co.  v. 
Grant  Bros.  Constr.  Co..  13  Ariz.  186, 
108  P  467. 

Conn. — Candee  v.  New  York,  etc., 
R.  Co..  73  Conn.  667.  49  A  17;  Coup- 
land  V.  Housatonlc  R.  Co.,  61  Conn. 
631,  23  A  870,  15  LRA  634;  Camp  v. 


tion  of  Oonunon-lAW  Doctrioe.  Briefly  sommarized 
the  reasons  assigned  for  permitting  common  car- 
riers to  limit  their  oommon-lsv  liability  by  con- 
tract are:    (1)    Changed  methods  aod  eonditions 

Hartford,  etc..  Steamboat  Co.,  43 
Conn.  333;  Welch  v.  Boston,  etc.,  R. 
Co.,  41  Conn.  333. 

Ga. — Central  of  Georgia  R.  Co,  v. 
City  Mills  Co.,  128  Ga.  841,  68  SK 
197;  Central  of  Georgia  R.  Co,  v. 
Hall,  124  Ga.  322,  52  SE  679,  110  Am 
SR  170,  4  LRANS  898,  4  AnnCas  128, 
Hawaii. — Laupahoehoe  Sugar  Co. 
V.  Wilder  SS.  Cfo..  11  Hawaii  261. 

111. — Ellison  V.  Adams  Express  Co.. 
245  111.  410,  92  NE  277;  Merchants' 
Ditspatch  Transp.  Co.  v.  Leysor,  89 
111.  43;  Illinois  Cent.  R.  Co.  v.  Mor- 
rison, 19  III.  186:  IlUnols  Cent.  R. 
Co.  V.  Jonte.  13  111,  A.  484. 

ind.— Bartlett  v.  Pittsburgh,  etc.. 
R.  Co.,  94  Ind.  281;  Thayer  v.  St. 
Louis,  etc..  R,  Co..  22  Ind.  26,  85 
AmD  409:  Indianapolis,  etc..  R.  Co. 
V.  ForsyUie,  4  Ind.  A.  326,  29  NB 
1138. 

Kan. — Missouri  Valley  R.  Co.  v. 
Caldwell.  8  Kan.  244. 

La. — Newman  v.  Smoker  26  I^a. 
Ann,  803;  Roberts  v.  Riley,  16  La. 
Ann.  103.  77  AmD  183. 

Me. — Hlx  V.  Eastern  SS.  Co.,  107 
Me.  367.  78  A  879;  Gerry  v.  Amer- 
ican Express  Co..  100  Me.  519.  62  A 
498;  Fisher  v.  Boston,  etc..  R.  Co., 
99  He.  338,  69  A  532,  105  AmSR 
283,  68  LRA  890;  Morse  v.  Canadian 
Pac.  R.  Co.,  97  Me.  77,  63  A  874: 
FlUebrown  v.  Grand  Trunk  R.  Co.. 
56  Me.  462,  92  AmD  606. 

Mass. — Squire  v.  New  York  Cent. 
R.  Co.,  98  Mass.  239.  93  AmD  162: 
Buckland  v.  Adams  Express  Co.,  97 
Mass.  124,  93  Am  D  68 ;  Ellis  v. 
American  Tel.  Co.,  13  Allen  284. 

Minn, — O'Malley  v.  Great  North- 
ern R.  Co.,  86  Minn.  380,  90  NW  974. 

Miss. — Southern  Express  Co.  v. 
Hunnicutt,  64  Miss.  666,  28  AmR 
385. 

Mo. — Dawson  v.  St.  Louis,  etc,  R. 
Co.,  76  Mo.  514;  Rice  v.  Kansas  Pac. 
R.  Co..  63  Mo.  314;  Craycroft  v. 
Atchison,  etc.,  R.  Co..  18  Mo.  A.  487; 
Klrby  v.  Adams  Express  Co.,  2  Mo. 
A.  369. 

N.  H. — Merrill  v.  American  Ex- 
press Co..  62  N.  H.  614. 

N.  J. — Russell  V.  Erie  R.  Co.,  70 
N.  J.  L.  808,  59  A  160,  67  LRA  433. 
1  AnnCas  672. 

N.  Y.— Belger  v.  Dlnsmore,  61  N. 
Y.  166,  10  AmR  575;  Penn  v.  Buffalo, 
etc..  R.  Co.,  49  N.  Y.  204.  10  AmR 
365;  Blossom  v.  Dodd,  43  N.  Y.  264. 
3  AmR  701;  Dorr  v.  New  Jersey 
Steam  Nav.  Co.,  11  N.  Y.  485,  62 
AmD  126;  Stedman  v.  Western 
Transp.  Co.,  48  Barb.  97;  Moore  v. 
Evans.  14  Barb.  524;  Sunderland  V. 
Westcott.  32  N.  Y.  Super.  260,  40 
HowPr  468;  Stoddard  v.  Long  Island 
R.  Co.,  7  N.  Y.  Super.  180;  I^ndsberg 
V.  Dlnsmore.  4  Daly  490;  Mercantile 
Mut.  Ins.  Co.  V.  Chase.  1  B.  D.  Smith 
115;  Slocum  v.  Falrchlld,  7  Hill  292. 

Oh. — Pittsburgh,  etc.,  R.  Co.  v. 
Barrett,  36  Oh.  St.  448;  Gaines  v. 
Union  Transp.,  etc.,  Co.,  28  Oh,  St. 
418;  Graham  v.  Davis,  4  Oh.  St.  362. 
62  AmD  286;  Davidson  t.  Graham,  3 
Oh.  St.  131. 

Okl.— St.  Louis,  etc..  R.  Co.  V.  Phil- 
lips. 17  Okl.  264,  87  P  470. 

Pa. — Allam  v.  Pennsylvania  R. 
Co..  183  Pa.  174,  38  A  709.  39  LRA 
535;  Farnham  v.  Camden,  etc..  R.  Co.. 
55  Pa.  53;  Bingham  v.  Rogers,  9 
Watts  &  S.  495,  40  AmD  681;  Leh  V. 
Delaware,  etc.,  R,  Co.,  30  Pa.  Super. 
396. 

S.  C. — WalUngford  v.  Columbia, 
etc..  R.  Co.,  26  S.  C.  258,  2  SE  19; 
Baker  v.  Brlnson.  43  S.  C.  L.  201. 
67  AmD  548;  Swindler  v.  HDlIard. 
31  S.  C.  L.  286,  45  AmD  732. 

Tenn. — Mobile,  etc.,  R.  Co.  v, 
Brownsville  Livery,  etc.,  Co..  133 
Tenn.  298,  130  SW  788. 

Utah. — Ilouts  V.  Union  Pac.  R.  Co., 
33  UUh  176,  93  P  489,  IT  LRANS 
628. 


For  latsr  naasa,  Os-mopmaata  and  obaagva  in  the  law  see  cumulative  Annotatlona.  aame  title,  paarand  not«  number. 
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of  transportation;"  (2)  the  right  of  every  eitizen 
to  contrY)!  his  own  affairs  and  to  make  such  eon- 
tracts  in  relation  to  his  property  as  may  seem 
beneficial  to  him;"  (3)  the  absence  of  any  inter- 
est the  public  can  have  in  requiring  the  responsi- 
bility of  insurance  to  accompany  the  service  of 
tranqmrtation,  in  the  face  of  a  special  agreement 
for  its  relinqouhment  ;**  (4)  the  great  hardship  on 
tbe  earner  in  certain  special  cases,  where  goods  of 
great  value  were  delivered  to  it  without  Notice 
of  thor  character,  and  where  loss  happened  by 
sheer  accident,  without  any  possibility  of  fraud 
or  collusion  on  its  part,  such  as  by  collisions  at 
sea,  accidental  fire,  etc.,"  and  (5)  the  fact  that 
the  relaxation  of  the  rule  enables  the  carrier  to 
reduce  its  rates  of  eompensation,  thus  proportion- 


ately relieving  the  transportation  of  produce  and 
merchandise  from  some  of  tbe  burden  with  which 
it  is  loaded.*^ 

170}  c.  Effect  of  Special  Oonstitntional  and 
Statutory  Frovisions — (1)  State  Oonstitntional  or 
Statutonr  Provisions— (a)  In  Gkneral.  Statutes 
authorizing  carriers  to  limit  their  liability  by 
express  contract  do  not  affect  the  operation  the 
general  rule.*" 

[$  1711  (b)  Provisions  Forbiddiiig  Umitation  of 
Liability.  °  In  some  of  the  states  carriers  are 
expressly  prohibited  from  limiting  their  liability 
by  contract,  and  any  attempted  limitation  will 
therefore  be  void,"  And  as  against  such  a  consti- 
tutional or  statutory  prohibition,  it  is  immaterial 
that  there  is  a  consideration  for  the  lunitation  of 


W.  Va. — Baltimore,  etc.,  II.  Co.  v. 
Skeela,  3  W.  Va.  656. 

Wi3. — Ullman  v.  Chicago,  etc,  R. 
Co.,  112  VFIs.  150,  88  NW  41. 

Tlia  aiUBtioti  of  th*  naaonal)!*- 
nmmm  of  tb*  contract  and  Its  vadllity 
when  tho  effect  Is  to  limit  liability 
for  neeligence  will  be  hereafter  con- 
sidered.    See  Infra  !  194. 

34.  Murphy  v.  Wells,  99  Minn. 
230.  231,  108  NW  1070  <where  the 
court  aald:  "As  methods  and  condi- 
tions of  transportation  cbatigred,  the 
very  reason  or  the  rule  necessitated 
its  alteration  so  as  to  permit  certain 
modifications,  by  contract,  of  the 
common-law  rule  for  the  mutual  ad' 
vantage  of  both  the  carrier  and  the 
public"). 

35.  Michigan  Cent  R.  Co.  v.  Hale, 
6  Mich.  242.  262  (where  Martin,  C. 
J.j  said:  "Paramount  considerations 
of  public  policy  secure  to  every  man 
tho  right  to  regulate  his  own  alfairS, 
in  his  own  way,  and  to  make  such 
contracts  respecting  his  property  as 
he  may  regard  to  be  advantageous, 
if  he  violate  no  law;  and  It  matters 
very  little  whether  the  carrier  be 
denominated  "public'  or  'common,'  or 
anything  else,  ao  long  as  his  prl- 
irary  obligation,  ana  that  which 
really  characterizes  his  employment, 
viz.,  to  carry  for  all  persons  indif- 
ferently, exists.  The  carrier  is  al- 
ways bound  to  transport  the  prop- 
erty Intrusted  to  him  under  the 
common-law  liability,  If  not  waived, 
or  In  the  absence  of  any  contract; 
but  if  the  person  dealing  with  him 
thinks  It  to  be  for  hts  Interest  to 
make  a  contract,  whereby  he  agrees 
to  hold  the  carrier  to  a  less  degree 
of  liability,  or  If  he  choose  to  become 
his  own  Insurer,  and  can  thereby  ob- 
tain mora  advantageous  rates  of 
freights,  or  any  other  benefit,  whv 
may  he  not  be  allowed  to  do  so? 
What  principle  of  public  policy,  su- 
perior to  that  which  secures  to  every 
citizen  the  right  to  control  his  own 
aifalrs.  Is  contravaned,  or  what  law 
is  violated  by  him.  In  making  the 
contract?  He  renounces  the  benefit 
of  a  liability  which  the  law  author- 
izes him  to  Insist  upon;  and  by  thfs 
renonciation,  which  Is  voluntary, 
and  can  never  be  compulsory,  the 
carrier  is  relieved  from  such  liabil- 
ity. This  Is  the  result  of  his  act  and 
volition,  as  much  as  of  the  carrier; 
and  if  we  hold  that  he  can  not  do 
this  because  of  the  benefit  to  the 
carrier  accrulne  from  It,  we  must 
deny  to  all  wno  have  property  to 
transport,  if  sent  forward  by  a  car- 
rier, the  ordinary  rights  of  choice 
and  power  to  contract  which  belong 
to  every  man  In  every  other  Instance. 
Such  a  doctrine  we  think  to  be  'an 
unwarrantable  restriction  upon  trade 
and  commerce,  and  a  most  palpable 
Invasion  of  personal  rights*  '*). 

86.  York  Mfg.  Co.  v.  Illinota  Cent. 
R.  Co.,.  3  Wall.  (U.  S.)  107,  18  L.  ed. 
170. 

27.  New  York  Cent.  R.  Ca  v. 
L«ckwood,  17  WalL  (U.  S.)  3S7,  21 
L.  ed.  S27.  ' 

28.  New  York  Cwit  R.  Co.  v. 
Irfwkwood,  17  Wall.  (U.  S.)  8S7,  21 

ed.  SIT. 


28.  Southern  Bxpress  Co.  v.  Han- 
aw.  134  Ga.  445,  67  SB  944,  137  Am 
SR  227;  Central  of  Georgia  R.  Co.  v. 
Hall,  m  Oa.  822,  52  SE  679,  110 
AmSR  170,  4  1.RAK8  S98,  4  AnnCas 
128. 

30.  Orosa  reference  I  Effect  of  such 
provisions  on  the  validity  of  contracts 
requiring  shipper  to  accompany  and 
care  for  live  stock  see  eupra  3  l^'^- 

31.  Iowa. — Winn  v.  American  Ex- 
press Co.,  149  Iowa  269,  128  NW  1663; 
wisecarver  v.  Chicago  R.  Co.,  141 
Iowa  121,  119  NW  532;  Siemonsma  v. 
Chicago,  etc.,  R.  Co.,  137  Iowa  607, 
115  NW  230;  Powers  v.  Chicago,  etc.. 
R.  Co.,  130  Iowa  «16.  105  NW  346; 
Davis  V.  Chicago,  etc.,  R.  Co.,  S3 
Iowa  744.  49  NW  77;  Hart  v.  Chicago, 
etc..  R.  Co..  69  Iowa  485.  29  NW  697; 
Stewart  v.  Merchants'  Despatch 
Transp.  Co.,  47  Iowa  229,  29  AmR 
476;  McCoy  v.  Keokuk,  etc.,  R.  Co., 
44  Iowa  424:  Brush  v.  Sabula,  etc.. 
R.  Co.,  4S  Iowa  164;  McDaniel  v.  Chi- 
cago, etc.,  R.  Co.,  24  Iowa  412. 

Ky. — Lewis  V.  Louisville,  etc.,  R. 
Co.,  136  Ky.  361,  122  SW  184.  25 
LRANS  938.  21  AnnCas  627;  Cincin- 
nati, etc..  R.  Co.  V.  Sanders.  118  Ky. 
115,  80  SW  488.  25  KyL  2333-  Ohio, 
etc.,  R.  Co,  V.  Tabor.  98  Ky.  603,  32 
SW  168.  17  KyL.  568;  Illinois  Cent. 
R.  Co.  V.  Radford.  64  SW  511.  23 
Kyi*  886;  Cincinnati,  etc..  R.  Co. 
V.  araves,  52  SW  961,  21  KyL,  684. 

Nebr. — Wabash  R.  Co.  v.  Sharpe,  76 
Nebr.  424,  107  NW  758,  124  AmSR 
823 ;  Pennsylvania  Co.  v.  Kennard 
Glass,  etc..  Co.,  59  Nebr.  435.  81  NW 
372;  Chicago,  etc.,  R.  Co.  v.  Gardiner, 
51  Nebr.  70,  70  NW  BOS;  Atchison, 
etc.,  R.  Co.  V.  I^awler,  40  Nebr.  356,  58 
NW  9fi8;  St,  Joseph,  etc..  R.  Co.  v. 
PaJmer.  38  Nebr.  463,  56  NW  957.  22 
LRA  335;  Mi.saourl  Pac.  R.  Co.  v. 
Vandeventer.  28  Nebr.  222,  41  NW 
998.  3  LUA  129;  Atchieon.  etc.,  R.  Co. 
v.  Washburn,  5  Nebr,  117. 

N.  M, — At'ihipon,  etc.,  R.  Co.  v. 
Rodgera,  16  N.  M,  120,  113  P  805. 
■  Tex. — Missouri  Pac.  R.  Co.  v.  In- 
ternational Mar.  Ins.  Co.,  84  Ten.  14'9. 
19  SW  459:  Missouri  P.t.c.  R.  Co.  v. 
Sherwood,  84  Tex.  125.  19  SW  455.  17 
LRA  643:  Gulf,  etc..  R.  Co.  v.  Tra- 
wlck.  63  Tex.  314,  4  SW  567.  2  AmSR 
494;  Houston,  etc.,  R,  Co.  v.  Burke, 
55  Tex.  323;  Southern  Kansas  R.  Co. 
V.  HuKhey,  (Civ.  A.)  182  SW  361; 
Great  Northern  R.  Co.  v.  Boge,  (Clv. 
A.)  169  SW  1093;  St.  Louis,  etc., 
R.  Co.  V.  Franklin,  (Clv.  A.)  129 
SW  181  (construing  L.  [1907]  pp 
657-558);  Head  v.  Pac.  Express  Co., 
(Civ.  A.)  126  SW  682;  Chicago,  etc.. 
R.  Co.  V.  Mitchell.  (Clv.  A.)  85  SW 
286;  International,  etc.,  R.  Co.  v. 
Parish,  18  Tex.  Civ.  A.  130,  43  SW 
1066;  Gulf.  etc..  R,  Co.  v.  Wood,  (Clv. 
A.)  30  SW  715. 

Va. — Southern  Express  Co.  v. 
Keeler,  109  Va.  469,  469.  64  SE  38 
(where  the  court  said:  "It  was  the 
manifest  purpose  of  the  [Virginia 
statute]  ...  to  relegate  him  to 
bis  common  law  rights  and  respon- 
sibilities. Independent  of  contract"); 
Chesapeake,  etc..  R.  Co.  v.  Pew,  109 
Va.  288,  64  SE  36  (where  the  court 
said  that  the  effect  of  the  Virginia 


Code  1904,  !  1294c.  providing  that  no 
contract  shall  exempt  a  common  car- 
rier from  the  liability  of  a  common 
carrier  which  would  exist  had  no 
contract  been  made  or  entered  into 
is  to  relegate  the  carrier  to  Its  com- 
mon-law liability  in  cases  where  no 
contract  relating  thereto  was  made). 

[al  Otberwlae  •zprMna^"The 
liability  of  carriers  must  be  meas- 
ured according  to  the  common-law 
rule  without  regard  to  special  con- 
tracts." Union  Pac.  R.  Co.  v.  Uet- 
calf.  50  Nebr.  452.  460,  69  NW  9«I. 

[b]  Anplioatloiw  of  ntl*.^(l)  SUt- 
utes  prohibiting  carriers  from  limit- 
ing their  common-law  liability  apply 
to  shipments  of  live  stock.  Gulf, 
etc.,  R.  Co.  V.  Trawick,  68  Tex.  314, 
4  SW  567.  2  AmSR  494;  Pecos,  etc., 
R^o.  V.  Morrison,  (Tex.  Civ.  A.)  16» 
SW  1098.  (2)  A  stipulation  that  the 
shipper  will  not  hold  the  company 
responsible  for  any  damage  that  may 
result  because  of  heat,  suffocation, 
or  other  results  of  stock  being 
crowded  in  the  cars,  and  that  any 
Injury  or  damage  to  the  stock  while 
in  transit  shall  be  presumed  to  have 
resulted  from  overloading,  for  which 
the  company  uhall  in  no  respect  be 
liable,  is  clearly  In  violation  of  the 
statute  which  forbids  a  carrier  from 
limiting  its  liability  otherwise  than 
as  It  exists  at  common  law.  South- 
ern Kansas  R.  Co.  v.  Hughey,  (Tex. 
Clv.  A.)  182  SW  361.  (3)  A 
statute  which  forbids  a  farrier  to 
limit  its  common-law  liability  ap- 
plies to  a  contract  requiring  a  ship- 
per to  shower  live  .itock.  Pecos  R. 
Co.  V,  Morrison.  (Tex.  Clv.  A.)  169 
SW  1008. 

[c]  Uablllty  for  delay. — Under  a 
statute  providing  that  no  contract 
ahall  exempt  any  railway  company 
from  the  liability  of  a  carrier,  the 
liability  of  a  carrier  to  transport  a 
shipment  with  reasonable  despatch 
cannot  be  avoided  or  limited  by  con- 
tract of  shipment,  and.  where  live 
stock  Is  acceptpd  for  shipment,  the 
shipper  is  not  debarred  from  a  re- 
covery for  an  unreasonable  delay  be- 
cause the  •  contract  of  shipment 
stipulated  that  the  carrier  should  not 
bo  responsible  for  damages  arising 
out  of  any  delay.  Siemonsma  v.  Chl- 
caero,  etc.,  R.  Co.,  137  Iowa  607,  IIB 
NW  230. 

[d]  seasonaUa  tima  to  mnora. — 

In  view  of  Const.  {  196.  forbidding  a 
common  carrier  to  contract  for  relief 
from  its  common-law  liability,  a  com- 
mon carrier  cannot  by  any  stipula- 
tion in  tho  contract  or  bill  of  lading 
reduce  Its  liability  as  an  Insurer  of 
the  safety  of  goods  until  the  con- 
signee has  had  a  reasonable  time  to 
remove  them  after  their  arrival. 
Lewis  V.  Louisville,  etc.,  R.  Co.  135 
Ky.  361.  123  fiW  184.  25  LRANS  938 
and  note,  21  AnnCas  527  and  note. 

[e]  In  Zaaaas  a  provision  of  a 
contract  made  by  a  railroad  company 
with  a  shipper  to  transport  stock  or 
other  property  from  one  pdlnt  to  an- 
other in  this  state,  that  changes  or 
limits  the  common-law  liability  of 
the  company  as  a  common  carrier, 
except  vhere  made  as  provided  by 
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liability  in  a  reduced  rate  of  transportation.^'  It 
has  been  held,  however,  that  constitutional  and 
statutory  provisions  of  this  character  are  not  in- 
tended to  prevent  freedom  of  contract  as  to  mat- 
ters merely  incidental  to  the  contract  of  transpor- 
tation and  not  peculiar  or  necessary  to  it.*^  So 
also  it  has  been  held  that  such  provisions  have  no 
application  where  loss  or  injury  occurs  after  the 
carrier's  liability  as  such  has  terminated  and  where 
its  only  responsibility  is  that  of  a  wharfinger  or 
war^ouseman."  And  the  statutory  prohibition 
does  not  extend  to  a  contract  exempting  a  railroad 
company  from  liability  for  buildings  erected  on 
its  right  of  way  by  its  permission  and  destroyed 
by  n^ligence  in  the  operation  of  its  road.^ 

Interstate  shipments.  Before  the  enactment  of 
the  Carmack  amendment  it  was  held  that  these 
statutes  were  applicable  to  interstate  as  well  as  to 
intra-state  shipments,"^  except  where,  as  is  the  case 
in  some  statutes,  an  intent  is  indicated  that  they 
are  to  be  restricted  in  their  application  to  intra- 
state shipments.'^  As  will  be  shown,  however,  in 
the  following  section,  the  so-called  Carmack  amend- 
ment has  entirely  nullified  the  effect  of  these  stat- 
utes so  far  as  interstate  and  certain  foreign  ship- 
ments are  concerned,  although  of  course  it  is  in- 
operative as  regards  intra-state  shipments.'^ 


[$  172]  (2)  The  Oarmack  AmendmeiLt  The  Car- 
mack amendment,  the  proviraons  of  which  are  set 
out  in  the  notes  hereto,^  has  had  a  far-reaching 
effect  on  the  right  of  the  common  carrier  to  limit 
its  liability  for  interstate  and  certain  other  ship- 
ments by  special  contract.  The  rule  deduced  by  the 
supreme  court  of  the  United  States  from  a  consid- 
eration of  this  statute  and  adopted  by  the  state 
courts  in  conformity  therewith  is  that  the  Carmack 
amendment  supersedes  all  the  policies  and  constitu- 
tional or  statutory  regulations  of  a  particular  state 
on  the  subject  of  limited  liability  contracts,  so  far 
as  interstate  shipments  are  concerned.'*''  This,  it  was 
said  in  the  leading  case  on  the  subject,  results  from 
its  general  character,  embracing  as  it  does  the 
subject  of  the  liability  of  the  carrier  under  a  bill 
of  lading  -which  he  is  required  to  issue,  and  limit- 
ing his  power  to  secure  himself  by  rule,  regula- 
tion, or  contract.  Almost  every  detail  of  the  sub- 
ject is  covered  so  completely  that  there  can  be  no 
doubt  but  that  Congress  intended  to  take  posses- 
sion of  the  subject  and  supersede  all  state  regula- 
tion with  reference  to  it.'*"  The  purpose  of  this 
statute  was  to  obtain  uniformity  of  obligation  and 
liability  which  because. of  the  great  diversity  of 
judicial  and  l^slative  nolding  was  in  the  absence 


regulation  or  order  of  the  board  of 
railroad  corannlssloners.  Is  void.  St. 
Irfsuls,  etc..  R.  Co.  V.  Sherlock.  59 
Kan.  23.  61  P  899;  St.  IjOuIs.  etc..  R. 
Co.  V.  Trlbbey.  6  Kan.  A,  467.  BO  P 
468;  Atchison,  etc..  H.  Co.  v.  Rodgers, 
16  N.  M.  120.  113  P  805. 

[f]  Xn  OklaboniB  the  constitution 
provides  that  all  rlirhta,  charges, 
Ctasslfl  cat  ions,  rules,  and  regfulatlons 
adopted  or  acted  on  by  any  such  com- 
paiiT  Inconsistent  with  those  pre- 
scribed by  the  commission  within  the 
scope  of  Its  authority  shall  be  unlaw- 
ful and  void.  The  commission  has 
not  prescribed  any  such  rule  for  the 
entering  Into  of  such  contracts  rela- 
tive to  Intra-state  sblrnnents,  and  It 
has  accordlnKly  been  held  that  con- 
tracts entered  Into  between  a  shipper 
and  a  carrier  relatlnir  to  an  intra- 
state shipment  limiting  the  common- 
law  liability  of  the  carrier  for  safe 
carriage  of  property,  even  though 
such  contract  is  supported  by  a  con- 
sideration and  fairly  entered  Into 
between  the  shipper  and  the  carrier. 
Is  void.  St.  Louis,  etc..  R.  Co.  v. 
Bllby,  86  Okl.  589,  130  P  1089, 

32.  Chicago,  etc.,  R.  Co.  v.  Solan, 
169  U.  8.  133.  18  set  289.  42  L.  ed. 
6S8;  Illinois  Cent.  R.  Co.  v.  Radford. 
64  SW  611,  23  KyL.  886. 

33.  Chicago,  etc..  R.  Co.  v.  Rchuldt. 
66  Nebr.  43,  92  NW  162.  See  also 
supra  fi  112. 

34.  In  re  Clarksvllle.  94  Fed.  201. 

35.  OrlBWold  T.  Illinois  Cent.  R. 
Co.,  90  Iowa  26E,  i1  NW  84S,  24  LRA 
647. 

36.  Solan  v.  Chicago,  etc..  R.  Co., 
96  Iowa  260.  63  NW  692,  68  AmSR 
430,  28  LRA  718  [aff  169  U.  S.  133. 
18  set  289,  42  L.  ed.  6881;  McDaniet 
v.  Chicago,  etc..  R.  Co..  24  Iowa  412; 
Union  Pac.  R.  Co.  v.  Vincent.  68  Nebr. 
171.  78  NW  467.  And  see  Adams 
Kxpress  Co,  v.  Cronlnger.  226  U.  S. 
491,  SOO.  S3  set  148,  67  L.  ed.  314.  44 
T.RANS  257  (where  the  court  said: 
"Until  Congress  has  legislated  upon 
the  subject,  the  liability  of  such  a 
carrier  [of  interstate  shlpment^l  ex- 
ercising its  calling  within  a  particu- 
lar State,  although  engaged  in  the 
business  of  interstate  commerce,  for 
loss  or  damage  to  such  property,  may 
be  regulated  by  the  law  of  the  Stnte. 
Such  regulations  would  fnll  within 
that  large  class  of  regulations  which 
It  is  competent  for  a  State  to  make 
In  the  absence  of  legislation  by  Con- 
gress, growing  out  of  the  territorial 


jurisdiction  of  the  State  over  such 
carriers  and  Its  duty  and  power  to 
safeguard  the  general  public  against 
acts  of  misfeasance  and  nonfeasance 
committed  within  its  limits,  although 
Interstate  commerce  may  be  indi- 
rectly affected"). 

87.  Texas,  etc..  R.  Co.  v.  -Rich- 
mond. 94  Tex.  671,  S3  SW  619;  Mis- 
souri Pac.  R.  Co.  v.  Sherwood,  84 
Tex.  125,  19  SW  456.  17  LRA  643; 
Oulf.  etc..  R.  Co.  v.  Gatewood,  79 
Tex.  89,  14  SW  913,  10  LRA  419  and 
note;  Texas,  etc..  R.  Co.  v.  Payne, 
15  Tex.  Civ.  A.  68.  38  SW  366;  At- 
chison, etc.,  R.  Co.  V.  Bryan.  (Tex. 
Civ.  A.)  28  SW  98:  Missouri  Pac.  R. 
Co.  V.  Harris,  1  Tex.  A.  Civ.  Can. 
g  1267. 

[a]    Xa  ease  of  foreign  sUVveats 

the  carrier  has  the  unrestricted  right 
to  limit  Its  liability,  and,  where  the 
shipper  delivers  his  freight  for  for- 
eign transportation  and  the  bill  of 
lading  limits  the  carrier's  liability, 
the  limitations  are  enforceable.  Tcx- 
arkana.  etc.,  R,  Co.  v.  Brass,  (Tex, 
CIv.  A.)  175  SW  778;  Houston  East, 
etc.,  R.  Co.  V.  Inman,  (Tex.  CIv.  A.) 
134  SW  276. 

38.  See  Infra  !  172. 

39.  "That  any  common  carrier, 
railroad,  or  transportation  company 
receiving  property  for  transportation 
from  a  point  In  one  state  to  a  point 
in  another  state  shall  Issue  a  receipt 
or  bill  of  lading  therefor  and  shall 
be  liable  to  the  lawful  holder  there- 
of for  any  loss,  damaRe.  or  Injury 
to  such  property  caused  by  It  or  by 
any  common  carrier,  railroad,  or 
transportation  company  to  whinh  said 
property  may  be  delivered  or  over 
whoae  line  or  lines  such  property 
may  pass,  and  no  contract,  receipt, 
rule,  or  regulation  shall  exempt  such 
common  carrier,  raflroact,  or  trana- 

Sortatlon  company  from  the  liability 
ereby  Imposed:  Provided,  That 
nothing  in  this  section  shall  denrlve 
any  holder  of  such  receipt  or  bill  of 
lading  of  any  remedy  or  right  of 
action  which  he  has  under  existing 
law.  That  the  common  carrier,  rail- 
road, or  transportation  company  Is- 
suing such  receipt  or  bill  of  lading 
shall  be  entitled  to  recover  from  the 
common  carrier,  railroad,  or  trans- 
portation company  on  whose  line  the 
loss,  damage,  or  Injury  shall  have 
been  sustained  the  amount  of  such 
<ORS,  damage,  or  Injury,  as  It  may  be 
required   to   pay   to  the  owners  of 


such  property,  as  may  be  evidenced 
by  any  receipt.  Judgment,  or  tran- 
script thereof."  Act  June  29.  1916 
f34  U.  S.  St.  at  L.  695  c  3591  I  7). 
See  also  supra  I  42.    See  infra  I  ITS. 

4a  U.  S. — Missouri,  etc.,  R.  Co.  v. 
Harrlman.  227  U.  S.  657.  33  SCt  397, 
57  L.  ed.  690;  Chicago,  etc..  R.  Co,  v. 
Latta.  226  U.  S.  519.  33  SCt  155.  57 
L,  ed.  328;  Chicago,  etc.,  R,  Co.  v. 
Miller,  226  U.  S.  513,  33  SCt  155,  67 
L.  ed,  323;  Adams  Express  Co.  v. 
Cronlnger,  226  U.  S.  491.  33  SCt  148. 
67  L.  ed.  314,  44  LRANS  25?  and 
note. 

I^n. — Meti  V.  Chicago,  etc.,  R.  Co.. 
90  Kan.  460,  1S6  P  667. 

Ky. — ^Adams  Bxnress  Co.  v.  Cook. 
162  Ky.  692.  172  SW  1096;  Robinson 
V.  Louisville,  etc.,  R.  Co.,  160  Ky.  235, 
169  SW  881. 

Okl.— St,  Louis,  etc.,  R.  Co.  v. 
Mounts.  44  Okl.  369,  144  P  1036. 

S.  C. — Elliott  V.  Atlantic  Coast 
Line  R.  Co..  94  S,  C.  129,  75  SE  886, 
77  SE  718. 

Tex.— Gulf,  etc.,  R,  Co,  v.  Brackett- 
Plelder  Mill,  etc..  Co,,  (CIv.  A,>  162 
SW  1191;  Pacific  Express  Co.  v.  Ross. 
(CIv.  A.)  154  SW  340. 

But  see  Berger-Crlt tendon  Co.  v, 
Chicago,  etc.,  R.  Co.,  159  Wis.  256, 
160  NW  496  (a  case  decided  since 
the  United  States  supreme  court  de- 
cisions cited  in  this  note,  and  ap- 
pears to  be  squarely  in  conflict  with 
the  rule  enunciated  by  those  deci- 
sions and  no  allusion  Is  made  to 
them);  Coy  v.  St.  Louis,  etc..  R.  Co., 
186  Mo.  A.  408.  172  SW  446  (which 
also  seems  to  be  In  conflict  with  the 
rule  stated  In  the  text). 

[a]  The  leadlBff  oaae  is  Adams 
Express  Co.  v.  Cronlnger,  226  U.  S. 
491.  33  act  148,  67  t..  ed.  314,  44  LRA 
NS  257. 

[b]  ror  state  and  lower  federal 
oonrt  decisions  to  the  contrary  and 

decided  before  Adams  Express  Co.  v. 
Cronlnger,  226  U.  S.  491,  33  SCt  148. 
57  L.  ed.  314.  44  LRANS  257.  Bee 
Latta  V.  Chicago,  etc.,  R.  Co.,  172 
Fed.  860.  97  CCA  198  [aff  184  Fed. 
987  mem,  106  CCA  664  mem  (rev  on 
other  grounds  226  U.  S.  619,  33  SCt 
155,  57  L.  ed.  328)'l ;  WaUhen  v. 
Louisville,  etc..  R.  Co..  7  La.  Ann. 
226,  227;  Atchison,  etc.,  R.  Co.  v. 
Rodgera,  16  N.  M.  120,  113  P  805. 

41,  Adams  Express  Co.  v.  Cronln- 
ger, 226  U.  S.  491,  ,33  SCt  148.  67  Ij. 
ed,  814,  44  I.RANS  257, 

"Only  the  silence  of  Congress  au- 
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of  such  statute  impossible.*^  It  being  shown  that 
the  right  of  the  carrier  to  limit  its  liability  by 
special  contract  in  respect  of  interstate  shipments 
depends  entirely  on  the  provisions  of  the  Carmaek 
amendment,  the  next  question  for  consideration  is, 
to  what  extent,  if  any,  can  the  carrier  so  limit  this 
liability.  Before  this  question  was  authoritatively 
settled  by  the  United  States  supreme  court  tliere 
was  great  diversity  of  view  in  the  state  courts. 
According  to  some  decisions  the  effect  of  the  Car- 
mack  amendment  was  to  render  void  every  limita- 
tion of  the  common-law  liability  of  a  common  car- 
rier in  respect  of  interstate  shipment"  while 
others  interpreted  the  act  as  designed  to  accom- 
plish no  otker  pttrpose  than  to  take  away  the 
right  a  eommon  carrier  had  under  the  common  law, 
in  most  jurisdictions  in  this  country,  of  stipulatiug 
that  its  responsibility  as  a  carrier  ceased  on  deliv- 
ery of  the  shipment  in  good  order  and  without 
unreasonable  delay  to  a  connecting  carrier.**  The 

thorlses  the  exercise  of  the  police 
power  of  tha  State  upon  the  nubject 
of  such  contracts.  But  when  Con- 
gress acted  in  euch  a  way  as  to  man- 
ifest a  purpose  to  exercise  its 
conceded  authority,  the  regulating 
power  of  the  State  ceased  to  exist. ' 
Adams  Bxpress  Co.  v.  Cronlnger,  226 
U.  S.  491.  606.  33  SCt  148,  57  L.  ed. 
314.  44  L.RANS  257.  To  samn  effect 
Michisan  Cent.  R.  Co.  v,  Vreeland, 
227  U.  S.  59,  33  SCt  192,  57  L.  ed.  417. 
AnnCasl914C  176;  Mondu  v.  New 
York,  etc.,  R.  Co..  223  V.  S.  1.  32  SCt 
169,  56  L.  ed.  327,  38  LRANS  44; 
Southern  R.  Co.  v.  Reld,  222  U.  S. 
424.  32  SCt  140.  56  L.  ed.  257;  North- 
ern Pac.  R.  Co.  V.  Washington.  222 
U.  S.  370.  32  act  160.  56  L.  ed.  237. 

43.  Adams  Hhcpress  Co.  v.  Cronin- 
Ker,  226  U.  S.  491.  33  SCt  148.  57  L. 
ed.  314.  44  LRANS  257  (where  It  was 
said  by  the  lata  Justice  Lurton: 
"Prior  to  that  amendment,  the  rule 
of  a  carrier's  liability  for  an  inter- 
state shipment  of  property,  as  en- 
forced in  both  federal  and  state 
courts,  was  either  that  of  the  general 
common  law  as  declared  by  state 
courts  and  enforced  by  the  federal 
courts  throughout  the  United  State.s 
or  that  determined  by  the  supposed 
public  policy  of  the  particular  state, 
or  that   prescribed   by  statute  law 

of  the  particular  state.  Neither  uni- 
formity of  obligation  nor  liability 
was  possible  until  Congress  should 

deal  with  the  subject.    The  situation 

was   well  depicted  by  the  Supreme 

rourt  of  Georgia  In  Southern  Pac. 

Co.  V.  Crenshaw.  5  Ga.  A.  676.  687. 

6  3   8E   865,   where  the  cou  rt  sa  id : 

*Some  states  allowed  carriers  to  ex- 
empt themselves  from  all  or  a  part 

of  th«  common  law  liability,  by  rule. 

regulation,   or  contract:   others  did 

not:  th«  federal  courts  sitting  fn  the 

various    States   Were   following  the 

local  rule,  a  carrier  belny  held  liable 

In  one  court  when  under  the  same 

state  of  facta  he  would  be  exempt 

from  liability  In  another;  hence  this 

branch  of  interstate  commerce  was 

being  subjected  to  such  a  diversity 

of   legislative   and   judicial  holding 

that  It  was  practically  impossible  for 

a  shipper,  engaged  in  a  business  that 

extended  beyond  the  confines  of  his 

own  State,  or  a  carrier  whose  lines 

were  extensive,  to  itnow  without  con- 
siderable Investigation  and  trouble. 

and   even  then  oftentimes  with  but 

little  certainty,  what  would  be  the 

carrier's  actual  responsibility  as  to 

goods  delivered  to  It  for  transporta- 
tion from  one  State  to  another.'  "). 
43.    St.  IjOuIs  Southwestern  R.  Co. 

V.  Mitchell.  101  Ark.  280.  H2  SW  IfiS, 

17  I^RANS  546;  St.  Louis,  etc..  R.  Co. 

V.  Pape,  100  Ark.  269.  140  SW  265; 

St.    Louis,  etc.,    R.    Co.   v.  Dunn,  94 

Ark.  407.  127  SW  464.    U  was  held. 

ho-wever,  that  the  statute  does  not 

prevent  a  carrier  of  cattle  from  one 

state  to  another  to  exempt  itself  by 

contract  from  liability  until  the  cat- 


tle are  loaded  on  Its  cars,  since  a 
carrier  need  not  take  possession  of 
property  before  the  same  i.s  placed 
on  Its  cars  for  transportation.  St. 
Louts,  etc.,  R.  Co.  v.  Jones,  93  Ark. 
537.  125  SW  1025,  137  AmSR  9!t; 
Chicago,  etc.,  R.  Co.  v.  Xllles.  92  Ark. 
573,  123  SW  775.  124  SW  1013:  Kan- 
sas City  Southern  R.  Co.  v.  Car],  SI 
Ark.  97.  121  SW  932.  134  AmSR  50; 
St.  Louis  Southwestern  R.  Co.  v, 
Grayson,  89  Ark.  154.  115  SW  933: 
Louisville,  etc..  R.  Co.  v.  Warfleld,  6 
Ga.  A.  550.  65  SE  308;  Holland  v. 
Chicago,  etc.,  R.  Co  .  139  Mo.  A.  702. 
123  SW  987;  Blackmer,  etc.,  Pipe  Co. 
V.  Mobile,  etc.,  R.  Co.,  137  Mo,  A.  479. 
U9  SW  1;  Southern  Pac.  R.  Co.  v. 
Meadors.  (Tex.  Civ.  A.)  129  SW  170. 

44.  Mass. — Bernard  v.  Adams  Ex- 
press Co..  205  Mass,  254.  91  NE  325. 
28  LRANS  293.  18  AnnCaa  351. 

Mo. — McElvaln  v.  St.  Louis,  etc,  R. 
Co..  151  Mo.  A.  12G,  131  SW  736. 

N.  J.— Travis  v.  Wells.  79  N.  J.  L. 
83.  74  A  444. 

N.  Y. — Greenwald  v,  Barrett.  199 
N.  Y.  170.  92  NE  218,  35  LRANS 
971. 

Utah. — Lareen  v.  Oregon  Short 
Line  R.  Co..  38  Utah  130.  110  P  983. 

W.  Va. — Fielder  v.  Adams  Express 
Co..  69  W.  Va.  138.  71  SE  99. 

46.  Missouri,  etc.,  R.  Co.  v.  Harrl- 
man,  827  U.  S.  657.  672,  33  SCt  397, 
57  L,  ed.  6fO;  Adams  Bxpress  Co.  v. 
Cronlnser,  226  U.  S.  491,  83  SCt  148, 
57  L.  e^.  314.  44  LRANS  257. 

48.  Kansas  City,  etc.,  R.  Co.  v. 
Oakley,  lis  Arlt.  20,  170  SW  665;  U. 
S.  Sxpress  Co.  v.  Cohn.  108  Ark.  IIS, 
1S7  SW  144;  Hunt  v.  St.  Louis,  etc.. 
R.  Co..  187  Mo.  A,  6,t9.  173  SW  6t: 
Cook  V.  Northern  Pac.  R.  Co..  32  N. 
n.  840,  155  NW  867.  LRA191((T1  846: 
Rt.  Louis,  etr.,  R.  Co.  V.  Cox.  40  Ok!. 
268.  138  P  144;  St.  Louis,  etc..  R.  Co. 
V.  Zickafooae.  39  Okl,  SOS,  136  P  406. 

47.  Kelthley  v.  Lusk,  190  Mo.  A. 
458,  177  SW  766;  Bast  v.  Piatt,  65 
Pa.  Super.  618. 

ra1  What  Is  Intra-stat*  shipment. 
—Where  an  agreement  concerning 
further  transportation  over  the  line 
of  a  connecting  carrier  was  made 
after  the  goods  had  reached  the  state 
of  Arkansas,  and  thpy  were  to  be 
transported  only  to  another  point  In 
that  state,  the  local  laws  govern,  as 
the  shipment  Is  Intra-statP  Ke'thlpv 
V.  Lusk.  190  Mo.  A.  4r.8,  177  SW  756. 

4b.  [a]  The  act  known  as  the 
Ctumalns  Act  provides:  "That  any 
common  carrier,  railroad,  or  trans- 
portation company  subject  to  the  pro- 
visions of  this  Act  re-relvlng  property 
for  transportation  from  a  point  In  one 
State  or  Territory  or  the  District  of 
Columbia  to  a  point  In  another  State. 
Territory,  District  of  Columbia,  or 
from  any  point  In  the  United  States 
to  a  point  In  an  adjacent  foreign 
country  shall  Issue  a  receipt  or 
bill  of  lading  thsrefor.  and  shall 
he  liable  to  the  lawful  holder  thereof 
for   any   loss,   damage,    or  Injury 


supreme  court  of  the  United  States,  however,  has 
settled  all  doubts  on  the  question  by  declaring  that 
"the  liability  imposed  by  the  statute  is  the  liabil- 
ity imposed  by  the  common  law  upon  a  common 
carrier,  and  may  be  limited  or  qualified  by  special 
contract  with  the  shipper,  provided  the  limitation 
or  qualification  be  just  and  reasonable,  and  d<ies 
not  exempt  from  loss  or  responsibility  due  to  neg- 
lif^ence.  This  construction  of  the  statute  has  of 
course  been  followed  by  the  state  courts.*'  How- 
ever, the  Carmaek  amendment  and  the  decisions  of 
the  supreme  court  of  the  United  States  construing 
and  applying  that  legislation  do  not  change  or 
affect  the  laws  of  ji  state  w'ith  relation  to  contracts, 
obligations,  and  liabilities  of  carriers  in  regard  to 
shipments  which  are  exclusively  intranstate.*" 

173]  (3)  Acts  of  March  4, 1915.  and  of  Angnst 
9,  1916.  A  subsequent  act  of  congress*^  expressly 
foi'bade  any  limitation  of  liability  by  the  carrier  for 
loss  or  injury  to  an  inter^itate  shipment  of  goodn  or 

to  such  property  caused  by  it  or 
by  any  common  carrier,  railroad, 
or  transportation  company  to  which 
such  property  may  be  deliviired 
or  over  whose  line  or  lines  such 
property  may  pass  within  the  United 
States  or  within  an  adja<:e!\t  foreign 
country  when  transportrd  on  a 
airough  bill  of  lading,  and  no  con- 
tract, receipt,  rule,  regulation,  or 
other  limitation  of  any  character 
what.soever,  shall  e.iempt  suoh  com- 
mon carrier,  railroad,  or  tran.spprta- 
tlon  company  from  the  liability 
hereby  imjioscd;  and  any  such  com- 
mon carrier,  railroad,  or  transporta- 
tion company  so  receiving  property 
for  transportation  from  a  point  In 
one  Slate.  Territory,  or  the  District 
of  Columbia  to  a  point  in  another 
State  or  Territory,  or  from  a  point 
In  a  State  or  Terrlcnry  to  a  point  In 
the  District  of  C'oiumbia.  or  from  any 
point  in  the  United  Htutes  to  a  point 
in  an  adjacent  foreign  country,  or 
for  transportation  wholly  within  a 
Territory  shall  be  liable  to  the  law- 
ful holder  of  said  receipt  or  bill  of 
lading  or  to  any  party  entitled  to 
recover  thereon,  whether  such  receipt 
or  bill  of  lading  has  been  Issued  or 
not.  for  the  full  actual  loss,  damage, 
or  injury  to  such  property  caused  by 
it  or  by  any  such  common  carrier, 
railroad  or  transportation  company 
to  which  SMCh  property  may  be  de- 
livered or  over  whose  line  or  lines 
such  property  may  pass  within  the 
United  States  or  within  an  adjacent 
foreign  country  when  transported  on 
a  through  bill  of  lading,  notwith- 
standing any  limitation  of  liability 
or  limitation  of  the  amount  of  re- 
covery or  representation  or  agree- 
ment as  to  value  In  any  such  receipt 
or  bill  of  lading,  or  In  any  contract, 
rule,  regulation,  or  In  any  tariff  filed 
with  the  Interstate  Commerce  Com- 
mission; and  any  such  limitation, 
without  respect  to  the  manner  or 
form  In  which  It  Is  sought  to  be 
made  Is  hereby  declared  to  be  un- 
lawful and  void:  Provided,  however, 
That  if  the  goods  are  hidden  from 
view  hy  wrapping,  boxing,  or  other 
means,  and  the  carrier  Is  not  noti- 
fied as  to  the  character  of  the  goods, 
the  carrier  may  require  the  shipper 
to  specifically  state  In  writing  the 
value  of  the  goods,  and  the  carrier 
shall  not  be  liable  beyond  the  amount 
so  specifically  stated,  in  which  case 
the  Interstate  Commerce  CommisKlon 
may  establish  and  maintain  rates 
for  transportation,  dependent  upon 
the  value  of  the  nropertv  shipped  as 
snecifically  stated  In  writing  by  the 
shipper.  Such  rates  shall  be  pub- 
lished as  are  other  rate  schedules: 
Provided  further.  That  nothing  In 
this  section  shall  deprive  any  holder 
of  such  receipt  or  Dill  of  lading  of 
any  remedy  or  right  of  action  which 
he  has  under  the  existing  law."  Sec. 


2.  That  this  Act  shall  tA\e.^n^tMjif 

be  in  t<&i^i\mmyim&^&RyS9 
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to  goods  shipped  from  the  United  States  to  an  adja- 
cent foreign  country.  Up  to  this  time  there  has 
been  only  one  decision  in  which  tbe  statute  was 
considered,  and  this  merely  holds  that,  it  does  not 
affect  rights  of  action  accruing  under  former  stat- 
ntes."  A  later  amendment  apparently  restored  to 
a  large  extent  the  operation  of  the  Carmack  amend- 
ment as  it  had  been  judicially  couKtrucd.**^ 

174]  2.  How  Limitation  of  Liability  Effected— 
a.  In  the  United  States— (1)  Introductory  State- 
ment. The  general  rule  is  that  a  common  carrier 
cannot  relieve  itself  from  any  part  of  its  commun- 
law  liability  for  the  loss  or  injury  of  property 
carried  by  it,  except  by  express  or  implied  con- 
tract with  the  shipper.*^  In  the  absence  of  a  con- 
tract limiting  liability,  the  full  liability  as  at  com- 
mon law  attaches.^'*    Also,  if  the  alleged  special 


Its  passage.  38  U.  S.  St.  at  L.  pp 
11967  1197,  c  176. 

49,  Southern  R.  Co.  v.  Bynum. 
(Ala.)  69  S  820. 

48^.  [a]  This  uaendmnkt  sub- 
stitutes for  the  first  proviso  In  the 
Cummins  Act,  supra  note  48,  the  fol- 
lowing:    "Provided,  however,  that  the 

fifOviBiona  hereof  respecting  liability 
or  full  actual  loss,  damage,  or  injury, 
notwithstanding  any  limitation  of 
liability  or  recovery  or  representa- 
tion or  asreemont  or  release  Us  to 
value,  and  declaring  any  such  limi- 
tation to  be  unlawful  and  void,  shiill 
not  ar>ply.  first,  to  baggage  carried 
on  passenger  trains  or  boats,  or 
trains  or  boats  carrying  passengers; 
second,  to  property,  except  ordinary 
live  stock,  received  for  transporta- 
tion concerning  which  the  carrier 
Shall  have  been  or  shall  hereafter  be 
expressly  authorized  or  required  by 
order  or  the  Interstate  Commerce 
Commlsaion  to  estiibllsh  and  main- 
tain rates  dependent  upon  the  value 
declared  in  writing  by  the  shipper  or 
agreed  upon  In  writing  as  itie  re- 
leased value  of  the  property.  In 
which  cose  such  declaration  or  agree- 
ment shall  have  no  other  effect  than 
to  limit  llabilKy  and  recovery  to  an 
amount  not  exceeding  the  value  so 
declared  or  released,  and  shall  not, 
so  far  as  relates  to  values,  be  held  to 
be  a  vlolatloti  of  section  ten  of  this 
Act  to  regulate  commerce,  as 
amended;  and  any  tariff  schedule 
which  may  be  filed  with  the  commis- 
sion pursuant  to  such  order  shall 
contain  specific  reference  thereto  and 
may  establish  rates  varying  with  the 
value  so  declared  or  agreed  on;  and 
the  commission  is  hereby  empowered 
to  make  such  order  In  cases  where 
rates  dependent  on  and  varying  with 
declared  or  agreed  values  would,  in 
its  opinion,  be  Just  and  reasonable 
Under  the  circumstances  and  condi- 
tions surrounding  the  transportation. 
'The  term  'ordinary  live  stock'  shall 
Include  all  cattle,  swine,  sheep, 
gnats,  horses,  and  mules,  except  such 
as  are  chiefly  vaiuable  for  breeding, 
racing,  show  purposes,  or  other  spe- 
cial uses:"  S9  U.  S.  St.  at  U  p  441 
C  301. 

50.  Carpenter  v.  Baltimore,  etc., 
B.  Co.,  22  Del.  15,  64  A  252;  MIchlg.L  i 
Cent.  R.  Co.  v.  Hale.  6  Mich.  211; 
Russell  V.  Chicago,  etc..  R.  Co.,  37 
Mont.  1,  94  P  488;  Nelson  v.  Great 
Northern  R.  Co..  28  Mont.  297,  72  P 
642;  Amerl(.an  Routing  Co.  v.  Mem- 

Ehis,  etc..  Packet  Co..  8  OhS&CP  490. 
OhNP  14S.  See  also  infra  i  175. 
Compare  Heckel  v.  Br  Inker.  19  Pa. 
Dtst.  777  (where  it  was  said  that 
where  there  Is  no  contract  with  the 
shipper  for  exemption  from  common- 
law  liability  In  any  respect,  none  will 
be  Implied). 

[a]  m  XUlnols  a  statute  provides 
that,  when  a  railroad  company  T-'shes 
to  limit  Its  common-law  liability 
as  a  common  carrier  of  freight,  ft 
must  have  Its  contract  In  wrltl"? 
(none  of  It  In  print)  and  picrned  bv 
the  owner  or  shluper  of  the  goods 


or  property  to  be  carried.  Chicago, 
etc..  R.  Co.  v.  Hull,  76  111,  A.  408. 

SI.  Mcintosh  V.  Oregon  R.,  etc., 
Co..  17  Ida.  100,  :0B  P  66. 

BS.  Carpenter  v.  Baltimore,  etc., 
R.  Co.,  22  Del.  15,  64  A  252. 

63.    See  Infra  I  186. 

54.  U.  S.— Michigan  Cent.  R.  Co. 
V.  Mineral  Springs  Mfg.  Co.,  13  Wall. 
318,  21  L,.  ed.  297;  New  Jersey  Steam 
Nav.  Co.  V.  Merchants'  Bank,  6  How, 
344,  12  L,  ed.  465:  Inman  v.  Sea- 
board Air  Line  R.  Co.,  159  Fed. 
9f>0;  Doyle  V.  Baltimore,  etc.,  R.  Co., 
126  Fed.  841  [aft  142  Fed.  669,  74 
CCA  24&];  Ormsby  v.  Union  Pac.  R. 
Co.,  4  Fed.  706,  2  McCrary  48;  Ayres 
v.  Western  R.  Corp.  2  F.  Caa.  No. 
689,  14  Blatchf.  9;  Seller  v.  The  Pa- 
cific. 21  F,  Cas.  No.  12,644,  Deady 
17,  1  Or.  409. 

Ala. — Southern  Express  Co.  v. 
Armstead,  50  Ala.  350;  Southern  Ex- 
press Co.  V.  Crook,  44  Ala.  468.  4 
AmR  140;  Mobile,  etc.,  R.  Co.  v.  Jar- 
boe.  41  Ala.  644;  Steele  v.  Townsend, 
37  Ala.  247,  79  AmD  49. 

Conn. — Peck  v.  Weeks,  34  Conn. 
146;  Derwort  v.  Loomer.  21  Conn. 
245;  Hale  v.  New  Jersey  Steam  Nav. 
Co.,  15  Conn.  639,  39  AmD  398. 

Fla. — Atlantic  Coast  Line  R.  Co. 
v.  Coachman.  59  Fla.  130,  62  S  377, 
20   AnnCas  1047. 

Ga. — Atlantic  Coast  Line  R.  Co.  v. 
Henderson.  131  Ga.  76.  61  5E  Ull; 
Rome  R.  Co.  v.  Sullivan,  14  Ga.  277: 
Fish  V.  Chapman,  2  Oa.  349,  4S  AmD 
393. 

Hawaii, — See  dictum  In  Pow  Kee 
v.  Wilder  SS,  Co.,  9  Hawaii  57. 

111.— Illinois  Match  Co.  v.  Chicago, 
etc..  R.  Co,.  250  111.  396,  95  NE  492; 
llHnals  Cent.  R.  Co.  v.  Prankenberg, 
54  111.  88,  6  AmR  92:  Western 
Transp.  Co.  v.  Newhall,  24  111.  4  66, 
76  AmD  7G0. 

-  Ind. — Indianapolis,  etc..  R.  Co.  v. 
Cox,  29  Ind.  860.  SS  AmD  640;  Evans- 
vlile,  etc.,  R.  Co.  v.  Young,  28  Ind, 

ul6. 

Kan. — St.  Louis,  etc.,  R,  Co.  v. 
Tribbey.  6  Kan.  A.  467.  50  P  458, 

Ky. — Chesapeake,  etc.,  R,  Co.  v. 
O'Gara,  144  Ky.  561,  139  SW  803. 

La, — New  Orleans  Mut,  Ins.  Co,  v. 
New  Orleans,  etc.,  R.  Co.,  20  La. 
Ann.  302;  Roberts  v.  Riley,  15  La. 
Ann.  103.  77  AmD  ISS;  Baldwin  v. 
Collins.  9  Rob.  4C8. 

Me. — Sager  v.  Portsmouth,  etc.,  R. 
Co..  31  Me.  228.  50  AmD  659. 

Md. — Baltimore,  etc.,  R.  Co.  v. 
Brady.  32  Md.  333;  Barney  v.  Pren- 
tiss. 4  Harr.  &  J.  317.  7  AmD  670. 

Mass. — Gott  v.  Dinsmore.  Ill  Mass. 
45;  Buckland  v.  Adams  Express  Co., 
97  Mass.  124,  93  AmD  68;  Judson  v. 
Wesfern  R.  Corp.,  6  Allen  486,  83  Am 
D  C46. 

Mich.— McMillan  v.  Michigan 
Southern,  etc.,  R.  Co.,  16  Mich,  79, 
'>3  Amr>  208;  M'chlgan  Cent.  11.  Co. 

Hale.  6  Mich.  243:  American 
Transp.  Co,  v.  Moore,  5  Mich.  386. 

Miss. — Mobile,  etc.  R.  Co.  v.  Wel- 
"e-    "<  Miss.  726. 

Nebr. — Atchlscn.  etc.,  R.  Co.  v. 
MM'er.  1«  Nehr.  fl«1.  21  NW  451. 


contract  is  in  writing,  it  must  be  expressed  in  such 
manner  and  form  as  to  be  understood  by  a  per- 
son of  average  intelligence,  or  if  not  so  expressed 
it  must  be  explained  to  the  person  to  be  bound, 
unless  he  himself  has  such  knowledge  of  the  sub- 
ject as  will  enable  him  to  understand  the  meaning 
of  the  writing." 

[5  175]  (2)  Notice— (a)  In  GeneraL  Contrary 
to  the  £higlisb  doctrine,'^^  it  has  always  been  the 
rule  in  the  United  States  that  a  common  carrier 
cannot  limit  its  common-law  liability  merely  by 
giving  a  particular  notice  to  the  shipper,  or  by  a 
general  notice  to  the  public,  although  such  latter 
notice  is  brought  to  the  knowledge  of  the  shipper. 
In  either  case,  according  to  the  great  weight  of 
authority,  there  must  be  express  assent  on  the  part 
of  the  shipper  to  raider  Uie  limitation  binding,'^ 

N.  H. — Moses  v.  Boston,  etc..  R. 
Co..  82  N.  H.  523.  64  AmD  381:  Moses 
v.  Bo.ston,  etc.,  R,  Co.,  24  N.  H,  71, 
55    AmD  222. 

N.  J. — Hill  V.  Adams  Express  Co., 
80  N.  J.  L.  604.  77  A  1073  faff  82 
N.  J.  L.  373.  81  A  859];  Hayes  v. 
Adams  Express  Co.,  74  N.  J.  L.  537. 
SB  A  1044  [aff  73  N.  J.  L.  106.  62  X 
2841;  Russell  v.  Erie  R.  Co..  70  N.  J. 
L.  808.  69  A  IBO,  67  LRA  4S3.  1  Ann 
Cas  672. 

N.  Y. — Bloason:'  v.  Dodd.  43  N.  T. 
264.  3  AmR  701;  Dorr  v.  New  Jersey 
Steam  Nav.  Co.,  11  N.  T.  485.  62 
AmD  125;  Fibol  v.  Livingston.  64 
Barb.  179-  Slocum ,  v.  Parrchlld.  7 
Hill  292:  Cole  v.  Goodwin.  19  Wend. 
251,  32  AmD  470  and  Dote;  Holllster 
v.  Nowlen,  19  Wend.  234,  32  AmD 
455. 

Oh. — Gaines  v.  Union  Transp.,  etc, 
28  Oh.  St.  418;  Davidson  v.  Graham. 
2  Oh.  St.  131;  Jones  v.  Voorhees,  10 
Oh.  145:  Union  Mut.  Ins.  Co.  v.  In- 
dianapolis R.  Co.,  1  DIan.  480.  12  Oh. 
Dec.  (Reprint)  745;  Mack  v.  Great 
Western  Despatch  Co.,  3  Oh.  Clr.  Ct. 
36,  2  Oh.  Clr.  Dec.  22. 

Okl.— St.  Louis,  etc..  R.  Co.  v. 
Copeland.  23  Okl.  837.  102  P  104. 

Or. — McGregor  v.  Oregon  R.  Co., 
60  Or.  527.  93  P  465,  14  LRANS  668. 

S.  C. — Faulk  V.  Columb'a.  etc.,  R. 
Co_^  82  S.  C.  869,  64  3"3. 

Tenn. — Walker  v.  Sktpwlth,  Metga 
502.  33  AmD  161. 

Tex. — Ryan  v.  Missouri,  etc.,  R. 
Co.,  eS  Tex.  18. 

Vt. — Wlnchell  v.  National  Express 
Co.,  64  Vt.  16.  23  A  728:  HlumenthaL 
V.  Bralnerd.  38  Vt.  402.  91  AmD  349; 
Kimball  V.  Rutland,  etc..  R.  Co.,  28 
Vt.  247  62  AmD  567;  Farmers',  etc.. 
Bank  v.  Champlaln  Transp.  Co.,  23 
Vt.  186.  56  AmD  68. 

W.  Va. — Brown  v.  Adams  Express 
Co..  IB  W.  Va.  812. 

"Although  a  common  carrier  n"ay 
limit  his  common  law  liability  by 
special  contract  assented  to  by  the 
consignor  of  the  goods,  an  unsigned 
genera]  notice  printed  on-  the  tmck 
of  the  receipt  does  not  amount  to 
such  contract,  though  the  receipt 
with  such  notice  on  it  may  have  been 
taken  by  the  consignor  without  dis- 
sent." American  Rooflng  Co.  v, 
MemphUs.  etc,  Packet  Co.,  8  Oh.'^&CP 
490.  5  OhNP  146  [quot  Syllabus  of 
Michigan  Cent.  R.  Co.  v.  Mineral 
Springs  Mfg.  Co..  10  Wall.  (U.  S.) 
318.  21  L.  ed.  2971. 

[a]  The  foot  that  oonsigiioT  has 
previoasly  aootpted.  eontraots  r*- 
itriotlnr  osrrler's  liability  In  a  cer- 
tain manner  will  not  amount  to  a 
contract  limiting  liability  In  a  par- 
ticular case  in  the  absence  of  express 
assent.  HcUlllan  v.  Michigan  South- 
ern, etc.,  R.  Co.,  16  Ulch.  79,  9S  AmD 
208. 


[b]  liars  knowledjre  hy  shtppsr 
that  oarrier  osuaUy  stlpuutsA 
against  UahlUty. — The  fact  that  the 
shipper  knew  that  the  defendant  com- 
pany always  inserted  stipulations  In 
Its  receipts  and  bills  of  lading  llm- 
Itliv  Its  Itabtllty  will  not  release  the 
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snd  the  bat^ai  iif  ^ViDg  snoh  assent  is  on  the 
farrier,"  the  qaestion  being  one  of  fact  for  the 
juiy  to  detennine  by  evidence  imunde.*^  Notwith- 
standing the  notiee,  the  owner,  it  is  said,  has  a 
right  to  inuat  that  the  carrier  shall  receive  and 
fairy  goods  subject  to  all  the  incidents  of  his  em- 
ployment; and  thera  ean  be  no  presumption  when 
they  are  delivered  to,  and  received  by,  the  carrier 
that  the  owner  intended  to  abandon  any  of  hia 
legal  ri^ts  pr  to  yield  to  the  wishes  of  the  ear^ 
nvT.°^  Within  the  rule  under  consideration  it  is 
very  generally  held  that  limitations  marked  or 
indorsed  on  the  back  of  a  shipping  receipt  or  a 
bill  of  lading,  or  even  on  its  face,  are  nothing  more 
than  a  mere  notice  and  do  not  bind  the  shipper 
unless  he  knows  and  assents  to  them  but  where 
the  limitation  is  stamped  on  the  faee  of  the  con- 
tract by  the  carrier's  agent  in  the  presence  of  the 
dipper,  and  before  it  is  sign^  and  delivered  to 
him,  he  will  be  bound  thereby."*  On  the  other 
hand,  it  has  been  aud  that  a  distinction  exists 
between  the  effect  of  those  notices  by  a  carrier 
which  seeks  to  discharge  itself  from  duties  which 
the  law  has  annexed  to  its  employment  and  those 
designed  simply  to  insure  good  faith  and  fair  deal- 


ing on  the  part  of  its  employer.  In  the  latter  case 
notice  alone,  if  brought  home  to  the  knowledge  of 
the  owner  of  the  property  delivered  for  carriage, 
will  be  sufflcieut."'  And  it  has  been  held  that 
where  a  shipper  undertakes  to  prove  a  contract  of 
shipment  by  the  company's  tariff  rates  as  posted  in 
the  stations,  which  vary  what  would  otherwise  be 
the  l^al  obligations  of  the  company,  he  is  bound 
by  any  provisions  therein  favorable  to  the  car- 
rier;*^ and  of  eonrse  a  common  carrier  ma^  limit  its 
responsibility  for  freight  by  notice  containing  rea- 
sonable restrictions,  if  brought  home  to  the  owner 
of  the  goods  and  assented  to,  and  if  the  terms  fo^ 
tran^ortation  were  adopted  as  the  contract  be^ 
tween  the  parties." 

176]  (b)  Filing  of  Begnlationfl  with  ZntersUte 
Oommerce  OommlsBion.  Under  the  Interstate  Com- 
merce Act  and  its  amendments  a  regulation  filed 
with  the  interstate  commerce  commission  limiting 
the  liability  of  the  carrier  to  a  specified  amount, 
in  the  absence  of  the  declaration  of  a  greater 
value,  is  conclusively  presumed  to  be  a  lurt  of 
the  contract  of  carriage  and  governs  the  liability 
of  the  carrier."  The  shipper  is  bodhd  to  take 
notice  of  the  rates  filed,  and  actual  want  of  knowl- 


company  from  its  common-law  liabil- 
ity. It  appearing  that  no  receipt  or 
bill  of  ladlnir  was  plven  to  the  ship- 
per. Keed  v.  Pargfo,  4  SUv.  Sup.  It3. 
-  NYS  185. 

[c]  WlMV  tbat  lmpll«a  auoit  mA- 
«i«iitv— (1)  In  a  Maine  decision  It 
was  said  that  common  carriers  may 
reasonably  restrict  their  common- 
liiw  liability  by  notice  brou^rht  home 
to  the  owner  of  goods  before  or  at 
the  time  of  delivery  to  them,  if  stich 
notice  Is  expressly  or  Impliedly  as- 
sented to  by  the  owner.  Flllebrown 
V.  Grand  Trunk  R.  Co.,  55  Me.  462, 
93  AmD  806.  (2)  And  Implied  as- 
cent haa  been  held  sufHctent  In  Penn- 
sylvania. Beckman  v.  Shouse,  6 
Rawie  (Pa.)  17»,  28  AmD  6B9;  Bing- 
ham V.  RoRers.  6  Watts  A  S.  (Pa.) 
495.  40  AmD  681.  .  <S>  This  holding 
has  been  questioned  In  a  later  case  in 
the  same  state.  Xjalng  v.  Colder,  8 
Pa.  47».  484,  49  AmD  633  (where 
Bell,  J.,  said;  "The  expediency  of 
recoffnlsins  In  him  [the  carrier]  a 
right  to  do  so  by  a  general  notice, 
5uch  as  was  given  here,  has  been 
strongly  and  Justly  questioned,  and, 
in  some  of  our  sister  states,  alto- 
gether denied.  Were  the  quesiion  an 
open  one  In  .Pennsylvania.  I  should, 
for  one.  unhesitatingly  follow  them 
In  repudiating  a  principle  which 
places  the  bailor  absolutely  at  the 
mercy  of  the  carrier,  whom,  in  a 
rast  majority  of  instances,  he  can 
not  but  choose  to  employ"). 

[d]  In  XoxtSi  CaroUnn  the  rule  has 
been  stated  as  follows:  Common  car- 
riers "can  not  by  general  notice,  free 
themselves  from  iiabUlty:  as  for  ex- 
ample, by  a  general  notice  of  'All 
baggape  at  owner's  risk.'  The  owner 
may  disregard  such  notice:  and  the 
baggage,  notwithstanding  the  notice, 
will  be  at  the  risk  of  the  carrier. 
But  they  may,  by  notice  brought  to 
the  knowledge  of  the  oivner.  reason- 
ably Qualtfy  their  liability— as.  If  the 
notice  be.  that  they  will  not  be  liable 
for  glass  In  a  box,  or  for  articles  of 
unuKual  value,  unless  informed  of 
the  facts."  Smith  v.  North  Carolina 
IX  Co.,  64  N.  C.  235,  238. 

55.  Faulk  v.  Columbia,  etc.,  H. 
Co.,  82  a.  C.  369,  64  SB  383. 

M.  Michigan  Cent.  R.  Co.  v.  Hate. 
C  Mich.  242. 

S7-  Western  Transp.  Co.  v.  Newhall, 
24  Ul.  466.  76  AmD  760;  St,  Louis, 
etc..  R-  Co.  V.  Copeland,  23  Okl.  837. 
192  P  104^   And  see  supra  note  64. 

68.  U.  S.— Hlchliran  Cent.  R.  Co. 
V.  Mineral  Springs  Mfg.  Co.,  1«  Wall. 
)1S.  21  It.  ed.  S9T;  Inman  v.  Seaboard 
Air  Line  R.  Co..  169  Fed.  960:  Doyle 
V.  Baltimore,  etc  R.  Co..  142  Fed. 
(69,  74  CCA  24S  [aff  126  Fed.  841]; 


New  York,  etc.,  R.  Co.  v.  Sayles,  87 
Fed.  444,  32  CCA  486;  Ormsby  v. 
Union  Pac.  R.  Co..  4  Fed.  706,  2  Mc- 
Crary  48;  Ayres  v.  Western  R,  Corp.. 
3  F.  Cas.  No.  680,  14  Blatchf.  9;  Sel- 
ler v.  The  Pacine,  21  F.  Cas.  No. 
12844.  Deady  17.  I  Or.  409. 

111. — Western  Transp.  Co.  v.  New- 
hall.  24  111.  466.  76  AmD  760. 

Kan.— St.  Louis,  etc.,  R.  Co.  v. 
Trlbbey.  6  Kan.  A.  467,  60  P  468. 

Mich. — Michigan  Cent  R.  Co.  v. 
Hale.  6  Mich.  243. 

N.  Y. — Fibel  T.  Livingston.  64 
Barb.  179:  Llmburger  v.  Westcott,  49 
Barb.  283;  Prentice  v.  Decker,  49 
Barb.  21;  Knell  v.  U.  S..  etc..  Steam- 
ship Co..  33  N.  Y.  Super.  423;  Sunder- 
land v.  Weatcott,  32  N.  Y.  Super. 
260.  40  HowPr  468. 

Okl. — St.  Louis,  etc.,  R.  Co.  v. 
Copeland,  21  Okl.  837.  102  P  104. 

Vt.— Newell  v.  Smith.  49  Vt.  266. 

"Something  more  than  mere  notice 
Indorsed  upon  a  receipt,  or  otherwise 
brought  to  the  consignor's  knowl- 
edge. Is  necessary  to  relieve  the  car- 
rier from  his  common-law  liability. 
Ills  assent  to  the  limitation  is  still 
necessary."  St.  Louis,  etc.,  R.  Co.  v. 
Copeland,  23  Okl.  837.  852,  102  P  104. 

[a]  Thns  (1>  it  has  been  held  that 
printed  rules  and  regulations  In- 
dorsed on  the  back  of  a  contract  for 
the  transportation  of  live  stock,  un- 
der the  head  of  "Special  Notice  to 
Agents,"  are  not  p.^rt  of  the  con- 
tract, and  are  not  binding  on  the 
shipper  in  the  absence  of  some  evi- 
dence of  his  assent  thereto.  St. 
Louis,  etc..  R.  Co.  v.  Copeland,  23 
Okl.  837.  102  P  104.  (2)  And  a 
clause  limiting  the  liability  of  the 
carrier.  Impressed  In  red  ink  on'  one 
corner  of  the  paper  on  which  the 
freight  receipt  Is  printed  In  black 
ink.  and  at  right  angles  to  the  text 
of  the  receipt.  Is  no  part  of  the  con- 
tract, unle-ss  so  brought  to  the 
knowledge  of  the  shipper  as  to  Im- 
ply his  assent  thereto  on  his  accept- 
ance of  the  receipt.  It  was  said: 
"It  was  not  originally  printed  as  a 
part  of  such  receipt,  nor  Is  It  In- 
serted In  a  blank  space  left  In  such 
receipt  for  the  purpose.  By  reason 
of  its  being  superimposed,  as  It  is. 
at  right  angles  to  the  text  of  the 
receipt,  and  In  one  corner  of  the 
paper.  It  1b  no  more  a  part  of  the 
contract  than  was  the  statement  on 
the  back  of  the  paper  receipt  In 
Michigan  Cent.  R.  Co.  v.  Mineral 
Springs  Mfg.  Co..  16  Wall.  (U.  S.) 
318.  21  U  ed.  297,  where  also  the 
statement  on  the  back  was  referred 
to  in  the  body  of  the  receipt."  New 
York.  etc..  R.  Co.  v.  Sayles.  87  Fed. 
444,  446,  32  CCA  485. 


[b]  VsgUgenoe  of  shipper  not  In 
question. — Whether  or  not  a  shipper 
was  negligent  In  falling  to  read  a 
condition  printed  on  the  back  of  a 
bill  of  lading  limiting  the  valuation 
of  the  property  In  case  of  loss  Is 
Immaterial  on  an  Issue  as  to  whether 
he  was  bound  thereby,  which  depends 
entirely  on  whether  he  assented  to 
the  condition.  Doyle  v.  Baltimore, 
etc..  R.  Co.,  126  Fed.  841  faft  142 
Fed.  669.  74  CCA  245], 

58.  Royal  Costume  Co.  v.  Weir, 
48  Misc.  876,  96  NTS  675. 

60.  Boscowltx  V.  Adams  EixprMS 
Co..  93  111.  623.  S4  AmR  191;  Oppen- 
helmer  v.  U.  S.  EhEpress  Co.,  69  111. 
696.  18  AmR  696:  Holllster  v.  Now- 
len,  19  Wend.  (N.  T.)  234.  32  AmD 
466. 

[a]  It  Is  Intimated  in  Judson  v- 
Western  R  Corp.,  6  Allen  (Mass.) 
486.  493,  83  AmD  646,  that  common 
carriers  may,  by  general  notice 
brought  home  to  tne  snipper,  qualify 
and  limit  their  responsibility  to  a 
certain  extent  and  within  certain  lim- 
its, and  the  court  said:  "Doubtless 
they  may  by  such  a  notice  require 
that  information  shall  be  given  to 
them  of  the  nature  and  value  of 
property  which  they  are  required  to 
carry.  In  order  that  they  may  exer- 
cise a  needful  degree  of  care  in  its 
transportation,  and  may  ascertain 
and  demand  a  reasonable  sum  for  Its 
carriage.  ...  In  like  manner 
they  may  by  a  general  notice  protect 
themselves  against  liability  for  loss 
or  Injury  of  merchandise,  unless  it 
Is  properly  packed  or  arranged  for 
transportation,  so  that  It  may  with 
reasonable  diligence  and  care  be 
safely  and  securely  carried.  These 
and  other  similar  notices  would  be 
reasonable  and  perfectly  consistent 
with  the  nature  of  the  employment 
of  a  common  carrier,  and  the  rules 
of  law  by  which  It  is  regulated,  and 
they  would  be  valid  and  binding  on 
all  to  whom  they  were  brought  home, 
without  any  express  assent."  To 
same  effect  We.stern  Transp.  Co,  v. 
Newhall.    2t   111.    466,    76   AmD  760. 

61.  Burroughs  v.  Norwich,  etc , 
R.  Co.,  100  Mass.  2S,  1  AmR  78, 

62.  Klair  v.  Wilmington  Steam- 
boat Co.,  20  Del.  61.  64  A  694;  Atlan- 
tic Coast  Line  R.  Co.  y.  Coachman. 
69  Fla.  ISO.  62  S  377.  20  AnnCas 
1047;  Gerry  v.  American  Express 
Co..  100  Me   619.  62  A  498. 

63.  U.  S. — ^Boston,  etc..  R.  Co.  v. 
Hooker,  238  TT.  S.  97.  34  SCt  526.  68 
L.  «d.  868.  LRA1B16B  450,  AnnCas 
1915D  593;  Kansas  City  Southern  R. 
Co.  v.  Carl.  227  U.  S.  689,  33  SCt  891, 
67  L.  ed.  688. 
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edge  is  no  excuse;  and  to  the  extent  that  such  limi- 
tations of  liability  are  riot  forbidden  by  law  they 
become,  when  filed,  a  part  of  the  rate.^  And  it 
has  been  held  that,  where  a  carrier  had  no  joint 
rates  over  its  line  and  that  of  a  connecting  car- 
rier, but  the  rates  of  each  were  duly  published, 
the  fact  that  no  through  rates  were  published  did 
not  relieve  the  shipper  of  notice  of  the  connecting 
local  rates  based  on  valuation." 

[$  177]  (3)  Stipulations  in  Shipping  Beceipts  or 
Bills  of  Lading — (a)  Shipping  Beceipts — aa.  Where 
Receipt  Is  Uade  Out  by  Shipper.  Where  a  ship- 
per of  goods  who  has  been  provided  with  blank 
receipts  fills  out  one  ready  for  the  signature  of 
the  carrier's  agent  and  presents  it  to  him,  and  the 
receipt  is  signed  by  the  agent  and  returned,  this 
constitutes  a  special  contract  between  the  parties, 
including  all  the  provisions  therein  contained  lim- 
iting the  carrier's  liability,  and  tiie  shipper  cannot 


plead  ignoranee' of  its  terms.'"  "In  the  absence  of 
evidence  or  circumstances  tending  to  show  the  con- 
trary, a  person-  who  personally  or  by  his  duly  au- 
thorized agent  prepares  a  writing  will  be  deemed 
to  know  the  contents  of  such  writing. ' ' "  And  it 
is  said  that  under  these  circumstances  there  is  a 
proposal  on  the  part  of  the  shipper  for  a  special 
contract  wholly  of  his  own  creation.* 

178]  bb.  Where  Receipt  Is  Not  Made  Out  by 
Shipper — (aa)  Majority  Bnle,*"  By  the  weight  of 
authority  where  a  stipulation  for  a  valid  limita- 
tion of  the  carrier's  liability  is  embodied  in  a 
receipt,  delivered  by  the  earner  to  the  shipper  and 
accepted  by  the  latter,  the  assent  of  the  shipper  to 
such  stipulation  is  presumed,  and  the  limitation 
thus  embodied  will  be  binding  upon  him  as  a 
special  contract  in  the  absence  of  evidence  of 
fraud,  imposition,  or  deeeit  practiced  by  the  car- 
rier.    "This  agreement  may  be  direct  and  express 


Kan. — Christl  v.  MlBsouri  Pac.  R. 
Co..  92  Kan.  B80,  141  P  687. 

Ky.^ — Adams  Express  Co,  v.  Cook, 
162  Ky.  592,  172  SW  1096;  Robinson 
V.  Louisville,  etc..  R.  Co.,  160  Ky. 
23B.  lf!9  8W  581. 

N.  H. — Colby  V.  Anr.erlcan  Express 
Co..  77  N.  H.  B48.  94  A  198. 

Tenn. — Rather  v.  Nashville,  etc., 
R.  Co.,  131  Tenn.  289.  174  SW  1113. 

See  also  Infra  ii  670-673. 

And  compare  Atlantic  Coast  Line 
R.  Co.  V.  Cfoachman,  E9  Fla.  130.  52 
S  377,  20  AnnCas  1047  (holding  that, 
under  the  rule;;  and  regulations  or 
the  railroad  commission  of  this 
state  prescribing  the  maximum  valu- 
ation In  the  shtpnient  of  horses  and 
mules  of  seventy-five  dollars  each 
for  a  certain  released  rate,  and  for 
every  Injcrease  of  one  hundred  per 
cent  or  fraction  thereof  in  valua- 
tion there  shall  be  an  Increase  of 
fifty  per  cent  In  rate,  the  shipper 
has  the  option  to  ship  at  his  own 
or  the  carrier's  risk,  and  he  will  not 
he  bound,  In  the  limit  of  his  recov- 
ery, by  the  payment  of  the  released 
rate,  tinless  It  Ir  shown  that  he 
knew  that  the  rate  paid  was  a  re- 
leased rate,  and  there  was  a  fair 
meeting  of  the  minds  of  the  shipper 
and  of  the  carrier  that,  by  payment 
of  the  released  rate,  the  recovery 
of  the  shipper  would  be  limited  to  a 
certain  maximum  sum  clearly  agreed 
on). 

Contra  Drey,  etc..  Glass  Co.  v.  Mis- 
souri Pac.  R.  Co.,  168  Mo.  A.  178, 
136  SW  7S7. 

"The  knowledge  of  the  shipper 
that  the  rate  was  based  upon  the 
value  is  to  be  presumed  from  the 
terms  of  the  bill  of  lading  and  of 
the  published  schedules  filed  with 
the  Commission."  Adams  Express 
Co.  v.  Croninger,  226  U.  S.  491,  509. 
33  set  148.  B7  L.  ed.  814.  44  LRAN.S 
257. 

[a]  If  a  regularly  filed  tarilT  oflarw 
two  rates  bAsed  on  valne,  and  the 

goods  are  forwarded  at  the  lower 
value  In  order  to  secure  the  lower 
rate,  then  the  carrier  may  avail  It- 
self of  that  valuation  when  sued  for 
loss  or  damage  to  the  property.  Chi- 
cago, etc.,  R.  Co.  v.  Cramer,  232  V.  S. 
490,  84  set  383. 

84.  Kansas  City  Southern  R.  Co 
V.  Carl.  227  U.  S.  639.  652,  B7  L.  ed. 
683;  Cleveland  Store  Fixture  Co.  v. 
Cleveland,  etc..  R.  Co.,  13  OhS&CP 
648  (where  It  was  said  that  a 
carrier  Is  not  required  to  give  any 
shipper  Information  in  regard  to 
rates  except  as  found  in  Its  pub- 
lished schedules) ;  Rather  v.  Nash- 
ville, etc.,  R.  Co.,  131  Tenn.  289.  174 
SW  1113;  Davis  v.  Northern  Pac.  R. 
Co..  77  Wash.  261,  137  P  464,  See 
also  Infra  it  670-673. 

[al  Wlisrs  two  rates  ara  fllsd,  one 
of  which  Is  based  on  the  unrestricted 
liability  of  the  carrier,  and  the  other 

f:lvlng  a  lower  rate  and  based  on  a 
Imitation  of  the  carrier's  common- 


law  liability,  the  shipper  Is  bound 
with  the  knowledge  of  the  existence 
of  the  two  rates,  and  that  he  has  a 
right  to  exercise  his  option  as  to 
which  rate  he  will  pay  and  under 
which  liability  of  the  carrier  he  will 
ship.  St.  Louis,  etc..  R.  Co.  v.  Talia- 
ferro, (Okl.)  156  P  359. 
'  65.  Robinson  v.  Louisville,  etc-,  R. 
Co.,  160  Ky,  235.  169  SW  831. 

ee.  U.  B. — Kentucky  Bank  v. 
Adams  Express  -Co.,  98  U.  8.  174,  23 
L.  ed.  872. 

Ga. — Wallace  v.  Matthews,  89  Ga. 
617.  99  AmD  473.    And  see  Infra  S  184. 

Mass. — Graves  v.  Adams  Express 
Co..  176  Mass.  280,  67  NE  462  (recog- 
nizing the  rule). 

N.  H. — Durgin  v,  American  Express 
Co.,  66  N.  H.  277.  20  A  328,  9  LRA 
453. 

N.  J. — American  Silk  Dyeing,  etc, 
Co.  V.  Fuller's  Express  Co.,  82  N.  J. 
L.  654.  82  A  894;  Perrin  v,  U.  S.  Ex- 
press Co.,  78  N.  J.  L.  BIB,  74  A  462. 
28  LRANS  64E. 

N.  T. — Greenwald  v-  Barrett,  199 
N.  Y.  170,  92  NE  218,  35  LRANS  971 
faff  130  App.  Div.  696.  IBO  NTS  3111; 
Jonasson  v.  Weir,  130  App,  Dlv.  528, 
116  NYS  6;  Wescott  v.  Fargo,  63 
Barb.  349  [aff  61  N.  Y.  542.  19  AmR 
300];  Falkenau  v.  Fargo,  35  N.  T. 
Super.  332,  34  HowPr  325  [aff  66 
N.  Y.  642  mem];  Braus  v.  Manhattan 
Delivery  Co..  78  Misc.  371,  138  NYS 
324;  Fried  v.  Wells,  61  Misc.  669. 
100  NYS  1007;  Bernstein  v.  Weir,  40 
Misc.  635,  83  NYS  48. 

See  Cohn-Goodman  Co.  v.  Wells,  32 
Oh.  CIr.  Ct.  190. 

[a]  Applloatlou  and  sxtost  of  role. 
— A  customer  of  an  express  com- 
pany, having  a  book  of  blank  re- 
ceipts stipulating  that  the  carriage 
rate  was  regulated  by  the  value  of 
the  property  and  was  based  on  a 
valuation  not  exceeding  fifty  dollars, 
unless  a  greater  value  was  declared, 
made  out  a  receipt  ready  for  the 
company's  signature.  A  dl-iver  of 
the  company  signed  the  receipt  and 
took  up  the  package,  and  was  leaving 
the  store  when  the  shipping  clerk 
asked  him  to  wait  until  the  value 
of  the  packai^e  could  be  given  him, 
but  the  driver  called  out  "Never 
mind."  that  he  was  In  a  hurry.  The 
customer  never  tendered  the  receipt 
back  to  the  company  but  retained 
it  without  objection.  It  was  held 
that  the  customsr  accepted  the  re- 
ceipt as  given,  that  his  subsequent 
silence  was  a  waiver  of  a  right  to 
repudiate  the  receipt,  and  that  he 
could  not  recover  more  than  fifty 
dollars.  Braus  v.  Manhattan  De- 
livery Co.,  78  Misc.  371,  138  NYS 
324 

(h]  Where  sUppsr  eorrsots  arrer 
in  receipt. — Plaintiff  sent  many  pack- 
agea  by  express,  blank  receipts  there- 
for being  kept  In  his  office.  He 
shipped  goods  with  and  without  ex- 
pressed valuation,  and  was  aware 
that  an  Increased  rate  was  charged 


when  the  value  exceeded  fifty  dol- 
lars, and  that  merchandise  was 
valued  at  fifty  dollars  unless  other 
value  was  expressed.  He  gave  In- 
structions to  ship  the  goods  In  ques- 
tion, but  said  nothing  as  to  their 
value.  He  saw  the  express  receipt, 
corrected  an  error  In  Its  date,  and 
found  no  other  fault  with  it,  and 
on  the  same  day  shipped  other  pack- 
ages in  the  same  manner.  The 
charges  on  the  goods  In  question 
were  to  be  collected  from  the  con- 
signee; the  receipt  being  the  usual 
receipt,  containing  a  limitation  of 
the  carrier's  liability.  It  was  held 
that  no  recovery  could  be  had  against 
the  carrier  for  loss  of  the  goods  in 
excess  of  the  value  lin:ited,  such 
evidence  showing  that  plaintiff  had 
knowledge  of  the  limitation  and  as- 
sented thereto.  Graves  v,  Adams 
Express  Co.,  176  Mass.  280,  B7  NB 
462. 

67.  Perrin  v.  IT.  S.  Express  Co., 
78  N.  J.  L.  616,  74  A  462,  Si  LRANS 
646. 

S8.    Bernstein   v.   Weir,    40  MIbc 

635,  83  NTS  48. 

69.  Oross  raferanoet  As   to  how 

far  a  person  accepting  a  formal  In- 
strument purporting  to  contain  tha 
terms  of  the  contract  of  shipment  !■ 
bound  thereby  see  Infra  S  2b1. 

70.  U.  S.— Wells  v.  Nelman-Mar- 
cus  Co.,  227  U,  S.  469,  83  SCt  267, 
57  L.  ed.  600;  Arthur  v.  Texas,  etc., 
R.  Co.,  204  U.  8.  SOB,  27  SCt  388,  61 
L.  ed.  590;  Taylor  v.  Weir,  162  Fed. 
585  [rev  on  other  grounds  171  Fed. 

636,  96  CCA  438];  The  .Henry  B. 
-Hyde,  82  Fed.  681  [aff  90  Fed.  114]; 
Hopkins  v.  Westcott.  12  P.  Cas,  No. 
6,692,  6  Blatchf.  64. 

Conn. — Mears  v.  New  York,  etc., 
R.  Co.,  76  Conn.  171,  52  A  610,  96 
AmSR  192,  66  LRA  884. 

D.  C. — Adams  ExpreSB  Co.  v. 
Adams.  29  App.  250. 

Fla.— Atlantic  Coast  Line  R.  Co. 
v.  Hlnley-Stephens  Co.,  64  Fla.  175, 
60  S  749,  AnnCasl914B  999;  Atlantic 
Coast  Line  R.  Co.  v.  Dexter,  BO  Fla, 
180.  39  S  634.  Ill  AmSR  116. 

Ind. — Adams  Express  Co.  v.  Car- 
nahan.  29  Ind.  A.  £06.  63  NE  246,  64 
NB  647.  94  AmSR  279. 

Md. — Brehme  v.  Dinsmore,  26  Md. 
328. 

Mass. — Singer  v.  Merchants'  Des- 
natch  Transp.  Co..  191  Mass.  449, 
77  NB  882,  114  AmSR  635;  John 
Hood  Co.  V.  American  Pneumatic 
Service  Co.,  191  Mass.  27,  77  NK 
638;  Graves  v.  Adams  Express  Co., 
176  Mass.  280,  67  NE  462:  Hoadley  v. 
Northern  Tranap.  Co,,  116  Mass.  S04, 
15  AmR  106:  Grace  v.  Adams,  lOO 
Mass.  BOB.  97  AmD  117,  1  AmR  181. 

Mich. — Smith  v  American  Express 
CO.,  108  Mich.  S78.  66  NW  479.  But 
see  Mlchlsran  Cent.  R.  Co,  v.  Hale. 
6  Hloh.  243  (whirs  the  rule  was  not 
applied). 

Htnn. — ^Porteous  v.  Adams  Exprsn 
Co.,  115  Minn.  281,  182  NW  296; 
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or  it  may  arise  indirectly  out  of  tb«  acceptance  by 
the  shipper  of  a  receipt  from  the  carrier'^  in  which 
the  limitation  is  embodied.'^  It  is  held  or  said  in 
a  number  of  decisions  that  the  possession  of  a 
receipt  by  the  shipper  is  but  prima  facie  evidence 
of  his  assent  to  stipulations  contained  therein,  and 
parol  evidence  ia  admissible  to  show  that  be  never 
in  fact  aoc^ted  the  paper  as  a  contract*  between 
himself  and  the  carrier;''  bat  the  weight  of  au- 
thority perhaps  is  to  the  effect  that  the  accept- 
ance of  a  receipt  by  the  sbij^er  is  conclusive  on 
him  and  will  estop  him  from  denying  the  accept- 
ance of  the  eimtraet  with  its  limitation.^'  The 
sliipper  cannot  be  heard  to  say  that  he  did  not 
know  of  the  limitations  in  the  contract  of  ship- 


ment." Where  no  fraud  or  dee^tion  is  practiced 
fay  the  carrier  the  limitations  contained  in  the 
receipt,  if  reasonable  and  not  contrary  to  public 
policy,  will  be  binding  on  the  shipper,  although  he 
failed  to  read  them."  The  shipper  will  not  be 
permitted  tm  say  that  by  reason  of  his  own  inatt«i- 
tion  he  did  not  read  the  terms  and  conditions  and 
thereby  impose  upon  the  carrier  a  greater  liability 
than  that  expressed  in  the  contract;'*  and  it  has 
been  held  that  the  fact  that  tiie  shipper  was  unable 
to  read  does  not  in  any  way  affect  the  operation  of 
the  rule." 

[$  179]  (bb)  UmitationB  of  Uajority  Bnle. 
Baggage  cases.  A  distinction  has  been  drawn,  in 
the  matter  of  the  effect  of  acceptance  of  receipts, 


Uo. — Snider  v.  Adams  Sxpress  Co., 
63  Mo.  376;  Levering  v.  Union 
Transp..  etc.,  Co..  42  Mo.  88,  97  AmD 
330;  Kirby  v.  AdJims  Express  Co.,  2 
Mo.  A.  369. 

N.  H, — Durffln  v.  American  Ex- 
press Co..  66  N.  H.  277,  20  A  328, 
9  L.RA  453. 

N.  Y. — Green wald  v.  Barrett.  199 
N.  Y.  170,  92  NB  218,  35  L.RAN3 
971;  Kirkland  v.  Dlnsmore,  62  N.  Y. 
171,  ;0  AmR  475;  McMahon  v.  Macy, 
51  N.  T.  1S&:  Belger  v.  Dinsmore,  61 
N.  Y.  66,  10  AmR  676;  Knapp  v. 
Wells.  134  App.  Dlv.  712.  119  NTS 


117;  Shapiro  v.  Weir.  128  App.  Dlv. 
245,  112  NYS  705;  Springer  v.  West- 
cott,  78  Hun  365,  29  NYS  149;  Gib- 


son V.  American  Merchants'  Union 
Express  Co.,  1  Hun  387;  Giles  v. 
Fargo.  60  N.  Y.  Super.  117,  17  NYS 
476;  Westerfleld  v.  Fargo,  80  Misc. 
40,  141  NYS  644;  Lansing  v.  New 
York  Cent.,  etc.,  R.  Co.,  52  Misc.  334. 
102  NYS  1092;  Toy  v.  Long  Island 
R.  Co..  2G  Mlac  792  mem,  66  NYS 
182;  Gillespie  v.  Piatt,  19  MIsc  43, 
42  NYS  8T6.  But  see  Grossman  v. 
Dodd,  63  Hun  324.  17  NTS  855  [alT 
137  N.  Y.  599  mem,  33  NE  642] 
<where  the  rule  was  not  appllecl}. 

R.  I.— Ballou  V.  IQarl,  17  R.  I.  441. 
22  A  1118.  St  AmSR  SSl,  14  LRA  433. 

Wis. — Best  V.  Great  Northern  R. 
Co.,   169  Wis.  429,  IBO  NW  484. 

[a]  Xdmltetion  of  valOM.— It  was 
held  by  the  supreme  court  of  the 
United  States  that  a  shipper  br  ac- 
ceptlng  a  reoeipt  reciting  that  the 
carrier  Is  not  to  be  hela  liable  be- 
yond a  flpeclfled  amount  at  which 
the  propertr  Is  thereby  valued  un- 
less a  different  value  than  that  Is 
so  stated,  and  thus  obtaining  a  lower 
rate  than  that  which  he  would  have 
been  obliged  to  cay  had  he  declared 
the  full  value,  declares  and  repre- 
sents that  the  value  does  not  exceed 
the  speelfled  amouTit.  There  Is  no 
Substantial  distinction  between  a 
value  stated  on  Inquiry  and  one 
ajpreed  upon  or  declared  voluntarily, 
wells  V.  Nelman-Marcus  Co.,  227 
U.  S.  18  set  SC7,  67  L.  ed.  600. 

To  same  effect  Greenwald  v.  Barrett, 
199  H.  T.  170,  92  NB  218,  36  LRANS 
971  [atf  ISO  App.  Dlv.  696,  116  NYS 

f£l  Vims  the  slilmev  relies  on 
BtvwsMOBS  of  a  receipt  as  against 
the  carrier  he  is  bound  by  limitations 
of  liability  found  therein.  Bur- 
rouKhs  V.  Norwich,  etc.,  R.  Co..  100 
Mass.  26,  1  AmR  78. 

rc]  Beoe^t  with  Umltstlons  on 
back. — A  receipt  which  states  on  Its 
face  that  the  limitations  of  liability 
under  which  the  shipment  Is  to  be 
made  are  to  be  found  on  the  back 
is  binding  on  the  shipper.  Singer  v. 
Merchants'  Dispatch  Transp.  Co..  191 
Mass.  449.  77  NE  882.  114  AmSR  636. 

[dl  Sereral  receipts;  effect, — 
Where  several  receipts  containing 
limitations  of  the  carrier's  liability 
were  given  for  property  consigned, 
each  receipt  constltuf'd  a  special 
contract  for  the  transportation  of 
the  property  named  therein,  so  that 
a  limitation  of  liability  on  a  receipt 
only  applied  to  the  property  de- 
scribed therein.  R&npaport  v. 
White's  Elxpress  Co.,  1«S  App.  Div. 
■676.  131    NYS  181. 


71.  Greenwald  v.  Barrett,  199  N. 
Y.  170,  177,  92  NE  218.  35  LRANS 
971. 

TS.  John  Hood  Co.  v,  American 
Pneumatic  Service  Co..  191  Mass.  27. 
77  NE  638:  Walker  v.  Piatt,  34  Misc. 
799  mem,  69  NYS  943;  Strohn  v.  De- 
troit, etc,  R.  Co.,  21  Wis.  664,  94 
AmD  564;  Boorman  v.  American  Ex- 
press Co.,  21  Wis.  162.  See  also 
Christenson  v.  American  Express  Co.. 
15  Minn.  270.  2  AmR  122  (where  it 
was  said:  "We  are  not,  however,  to 
be  understood  as  determining  that 
the  circumstances  under  which  re- 
ceipts of  this  character  are  delivered 
may  not  sometimes  be  such  as  to 
repel  any  presumption  of  assent  to 
their  terms  arising  from  the  simple 
fact  of  taking  such  receipts"). 

73.  See  cases  supra  note  09;  and 
infra  notes  74-77. 

74.  Adams  Express  Co.  v.  Starlcey, 
21  Oh.  Cir.  Ct.  N.  S.  326. 

78.  Mass. — Grace  v.  Adams.  100 
Mass.  605.  97  AmD  117.  1  AmR  131. 

Minn. — Porteous  v.  Adams  Express 
Co..  116  Minn.  281.  132  NW  296. 

Mo. — Snider  t.  Adams  Bxpresa  Co., 
63  Mo.  876. 

N.  Y. — Belger  v.  Dinsmore,  61  N.  Y. 
166,  10  AmR  576;  Knapp  v.  Wells, 
134  App.  Div.  712,  119  NYS  117; 
Westerfleld  v.  Fargo,  80  Misc.  40,  141 
NYS  644;  Bernstein  v.  Weir.  40  Misc. 
G36.  S3  NYS  48.  And  see  Noonan  v. 
Wells,  68  Misc.  322.  123  NYS  903 
(holding  that  where  the  circum- 
stances of  a  shipment  by  express 
themselves  repel  the  idea  that  the 
parties  Intended  an  Instrument  deliv- 
ered by  the  carrier  should  represent 
a  contract  the  carrier,  to  establish 
a  limitation  of  Its  liability,  must 
show  that  the  shipper  knew  and  as- 
sented to  the  terms  of  the  instru- 
ment; but  that  where  the  circum- 
stances show  that  the  parties 
Intended  the /instrument  should  rep- 
resent a  contract  the  shipper  Is 
bound  by  its  terms,  although  be  did 
not  read  them,  if  there  was  no  fraud 
or  concealment;  and  that  where  the 
circumstances  do  not  distinctly  show 
the  one  nor  repel  the  other  Uien  the 
Intention  of  the  parties  is  a  Question 
of  fact). 

Can. — (VRorke  y.  Great  Western  R. 
Co..  2S  V.  C.  Q.  B.  427. 

[a]  XeasoBs  assigned  for  tlis 
ralsr— (1)  "It  was  his  duty  to  read 
It.  The  law  presumes.  In  the  ab- 
sence of  fraud  or  imposition,  that 
he  did  read  It,  or  was  otherwise 
informed  of  Its  contents,  and  was 
wlliing  to  assent  to  Its  terms  with* 
out  reading  it.  Any  other  rule  would 
fail  to  conform  to  the  experience  of 
all  men.  Written  contracts  are  In- 
tended to  preserve  the  exact  terms 
of  the  obligations  assumed,  so  that 
they  may  not  be  subject  to  the 
chances  of  a  want  of  recollection  or 
an  intentional  misstatement,  The  de- 
fendants have  a  right  to  this  protec- 
tion, and  are  not  tn  be  deprived  of 
It  by  the  willful  or  negligent  omis- 
sion of  the  plainiiff  to  read  the 
paper."  Grace  v.  Adams.  100  Mass. 
505.  507,  97  AmD  117.  1  AmR  l.Tl. 
(2)  And  In  Mulligan  v.  Iltinols  Cent. 
R.  Co..  36  Iowa  181.  188.  14  AmR 
614,  it  was  said:    "It  not  appearing 


that  any  fraud  or  Imposition  was 
practiced,  nor  that  any  mistake  In- 
tervened, the  plaintiff  must  be 
conclusively  presumed  to  have  be- 
come acquainted  with  its  contents, 
and  If  he  did  not  do  so  the  conse- 
quences of  his  folly  and  negligence 
must  rest  upon  himself.  Courts  can- 
not undertake  to  relieve  parties  from 
the  effects  of  such  Inattention  and 
want  of  care,  if  once  they  should 
enter  this  doubtful  domain,  it  is  im- 
possible to  foresee  to  what  lengths 
their  Interference  might  be  pressed, 
or  of  what  limits  It  would  finally 
admit." 

[b]  lUutratlons^(l)  A  receipt 
Issued  by  an  express  company  based 
Ita  charge  on  the  value  of  the  prop- 
erty, and  limited  the  same  to  fifty 
dollars  unless  a  greater  value  was 
declared,  and  also  stated  that  In  con- 
sideration of  the  rate  charged,  regu- 
lated as  stated,  the  shipper  agreed 
by  Its  acceptance  that  the  company 
should  not  be  liable  for  more  than 
fifty  dollars,  if  no  value  be  stated. 
The  shipper  took  the  paper  without 
perusal  op  otherwise  learning  Its  con- 
tents. It  was  held  that  the  minds 
of  the  parties  met  In  the  agreement 
embraced  therein,  and  the  shipper 
could  recover  no  more  than  fifty  dol- 
lars where  a  loss  resulted  from  ordi- 
nary negligence.  Sageman  v.  Weir. 
109  NYS  43.  (2)  And  in  Knapp  v. 
Wells.  134  App.  Div.  712,  119  NYS 
117,  it  appeared  that  plaintiff  was 
temporarily  stopping  at  a  hotel  In 
the  city  of  New  York,  and  went  to 
an  office  of  the  express  company  in 
that  city,  and  left  an  order  for  de- 
fendant to  procure  a  dress  suit  case 
at  the  hotel  on  the  following  day  and 
to  express  it  to  a  point  In  another 
stote.  She  told  the  clerk  of  the  »x- 
presa  company  that  the  suit  case 
would  be  In  her  room  ht  the  hotel, 
and  that  the  room  would  be  open 
and  gave  the  number  of  her  room. 
She  subsequently  told  the  hotel  clerk 
that  defendant  would  call  .for  the 
suit  case  and  asked  him  to  take  the 
receipt  for  her.  which  he  did.  On 
her  return  to  the  hotel  she  was  given 
the  receipt  and  retained  It,  but  did 
not  read  it.  It  was  In  the  usual 
form,  limiting  the  liability  to  fifty 
dollars,  unless  a  greater  value  was 
stated  therein,  and  It  appeared  from 
the  evidence  that  no  value  was  asked 
of  her,  or  of  the  hotel  clerk,  and 
no  value  was  given.  The  court  held 
that  defendant  was  precluded  by  the 
terms  of  the  contract. 

78*  Gerry  v.  American  Express 
Co..  100  Me.  619.  62  A  498;  Squire 
V.  New  York  Cent,  R.  Co.,  98  Mass. 
239.  9S  AmD  162. 

77.  Jones  V.  Cincinnati,  etc..  R. 
Co..  89  Ala.  376,  379.  8  S  61;  Pibel 
V.  Livingston,  64  Barb.  (X.  Y.)  179. 

"If  it  is  a  hardship  on  him,  we 
think  to  hold  otherwise  would  tend 
to  very  bad  and  embarrassing  general 
results.  If  the  plaintiff  could  not 
read,  he  should  have  Informed  the 
agent,  and  aaked  an  explanation  of 
the  terms  of  the  bill  of  lading.  Bet- 
ter that  he  should  suffer  an  Individ- 
ual loss,  than  to  declare  a  rule,  the 


evil  consequences  ^f 
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Iratween  freight  and  baggage  eases. Thus,  al- 
though there  is  some  authority  to  the  contrary,^" 
it  is  very  generally  held  that  where  a  person,  on 
delivery  of  ba^age  to  a  local  express  or  transfer 
company,  receives  a  paper  which,  from  the  cir- 
cumstances of  the  transaction,  he  has  a  rii^t  to 
r^^ard  simply  as  a  receipt  or  voucher,  to  enable 
him  to  forward  and  identify  his  property,  and  no 
notice  is  given  to  show  that  it  embodies  a  special 
contract  and  is  intended  to  serve  no  other  purpose 
than  as  a  voucher,  no  contract  arises  as  a  matter 
of  law  from  the  acceptance  of  the  receipt,  and  the 
carrier,  in  order  to  relieve  itself  from  full  liability, 
is  bound  to  establish  a  contract;^  omission  of  the 
shipper  to  read  the  paper  is  not  per  se  negligence 
and  the  question  whether  the  party  receiving  such 
a  receipt  accepted  it  with  notice  of  its  contents, 
or  with  notice  that  it  contained  the  terms  of  a 


special  contract,  so  as  to  require  him  to  acquaint 
himself  with  its  contents,  is  one  of  evidence  to  be 
determined  by  the  jury. 

Beceipt  not  purporting  to  contain  omtract.  If 
the  receipt  deed  not  purport  to  contain  any  con- 
tract, but  is  simply  an  acknowledgment  of  the 
receipt  of  the  goods  for  transportation,  the  law 
supplies  the  contract  and  fixes  the  rights  and  lia- 
bilities of  the  parties." 

180]  (cc)  Blinority  Rule — aaa.  Lidependen^ 
of  Statute.  In  a  considerable  number  of  decisions, 
however,  it  is  held,  independently  of  statute,  that 
a  limitation  in  a  shipping  receipt,  which  is  not 
shown  to  have  been  brought  to  the  attention  of  the 
shipper  at  the  time  of  shipment  and  assented  to 
by  him,  is  not  binding."  Assent  to  a  limitation 
of  liability  does  not  arise  from  acceptance  of  the 
receipt  by  the  shipper,'  in  silence.*" 


well  be  foreseen."  Jones  v.  Cincin- 
nati, etc.,  R.  Co.,  supra. 

78.  See  cases  infra  note  80. 

79.  Hopkins  v.  Westcott.  12  F. 
Cas.  No.  6,692,  6  Blatchf.  64. 

80.  Springer  v.  Westcott.  166  N. 
Y.  117.  59  NE  693;  Madan  v.  Sherard, 
73  N.  T.  329,  29  AmR  153;  Blossom 
V.  Dodd,  43  N.  T.  264,  3  AmR  701; 
Morgan  v.  Woolverton,  136  App,  Dlv. 
361.  120  NTS  1008  Faff  203  N.  Y.  52. 
96  NE  354.  36  LRANS  640];  Woolsey 
V,  Long  Island  R.  Co..  106  App.  Div. 
22B.  94  NTS  66;  Strong  v.  Long 
Island  R.  Co..  91  App.  Div.  442.  86 
NTS  911:  Grossman  v.  Dodd,  63  Hun 
324.  17  NYS  855  [aft  137  N.  T.  599 
mem,  38  NE  642  mem] ;  Woodruff 
V.  Sherard.  0  Hun  (N.  Y.)  322;  Llm- 
hurger  v.  Westcott,  49  Barb.  fN.  Y.) 
283;  Prentice  v.  Decker,  49  Barb.  {N, 
Y.)  21:  Bennett  v.  Virginia  Transfer 
Co.,  80  Misc.  222.  140  NTS  1055; 
Smith  V.  Hughes,  63  Mfsc.  326.  170 
NYS  162;.Addomfl  v.  Weir,  56  Misc. 
487.  108  NYS  146;  Walker  v.  Piatt. 
34  Misc.  799  mem,  S9  NTS  943. 

"Cases  whera  parties,  proposing  to 
have  articles  of  property  transported 
by  a  common  carrier,  deliberately 
enter  into  acme  necessary  contract 
relating  to  the  transportation,  differ 
materially  from  those  cases  of  trav- 
elers who  comnnlt  their  trunks,  or 
articles  of  baxsage,  to  an  a^nt  of 
some  express  or  transfer  company, 
and  receive  at  the  moment  some  pa- 
per, which,  as  It  has  been  said, 
amounts  simply  to  a  voucher  en- 
nbllnff  them  to  follow  and  Identify 
their  property.  (Uadan  v.  Sherard. 
73  N.  T.  829.  29  AmR  158.)  The 
difference  la  very  obvious  In  the  cir- 
cumstances, which,  m  the  one  case, 
usually  admit  of  no  negotiation,  or 
discussion;  whTle,  In  the  other,  the 
shipment  of  the  property  is  a  mat- 
tor  of  arrangement,  with  full  opnor- 
tunlty  for  deliberate  action."  Ztm- 
mer  v.  New  Tork.  etc.,  R.  Co.,  137 
N.  Y.  460.  463.  33  NE  642. 

[a]  AppUoatlons  of  nils. — (1) 
PlaintlfTs  daughter  delivered  a  check 
for  a  trunk  to  the  clerk  of  the  trans- 
fer company  In  New  York  with  In- 
structions to  transport  It  to  her  house 
In  Brooklyn.  She  then  turned  away 
and  was  leaving  the  office,  but,  at 
the  .suggestion  or  her  comnanion  that 
she  ought  to  have  a  receipt,  she  re- 
turned and  demanded  a  receipt  of 
the  clerk,  who  thereupon  delivered  to 
her  a  receipt  which  stipulated,  among 
other  things,  that  the  company 
fihould  not  be  liable  to  an  amount 
exceeding  one  hundred  dollars,  un- 
less a  special  contract  was  made. 
She  did  not  read  the  receipt  or  know 
Its  contents  until  after  the  loss  of 
the  trunk.  It  was  held  that  she  did 
not  assent  to.  the  terms  of  the  con- 
tract limiting  the  liability  of  the 
company  and  was  entitled  to  recov- 
ery on  the  full  value  of  the  trunk, 
woodruff  v.  Sherard,  9  Hun  (N.  Y.) 
322.  (S)  An  express  company  gave  to 
plalntilrs  maid  a  receipt  for  a  trunk, 


which  receipt  limited  Its  liability 
for  loss.  Plalntlft  sued  for  non- 
dellvehy,  not  claiming  under  the 
receipt.  It  was  held  that  proof  by 
defendant  of  the  receipt,  without  ad- 
vice as  to  its  nature  or  proof  of  an 
opportunity  to  inspect  the  paper  by 
one  capable  of  understanding  it,  did 
not  establish  a  contract  limiting  de- 
fendant's liability.  Wright  v.  Fargo, 
59  Misc.  416.  112  NYS  358.  (3) 
Plaintiff  delivered  baggage  to  defend- 
ant, to  be  transferred  to  a  railroad 
station,  and  received  a  coupon  check, 
marked  "Claim  Coupon  No.  5,947." 
On  the  reverse  side  of  the  check  was 
printed:  "It  is  agreed  by  the  person 
receiving  coupon  receipt  that  he,  for 
himself  or  as  agent  or  the  owner  of 
the  articles  shipped,  will  limit  the 
value  of  the  same  to  twenty-live  dol- 
lars." It  was  held  that,  as  it  did 
not  appear  that  plaintiff  knew  of  the 
limitation,  he  was  not  bound  thereby. 
Smith  V.  Hughes,  63  Misc.  326.  117 
NYS  162. 

[b]  similar  OhMAs  on  fornwr  oo< 
o&alona. — ^An  express  company's 
agent,  on  receiving  from  a  passenger 
a  check  for  her  trunk  for  delivery 
at  her  residence,  gave  her  a  paper 
limiting  the  carrier's  liability  to  a 
certain  sum.  The  passenger  did  not 
read  the  paper,  and  did  not  know  of 
the  limitation,  although  she  had  re- 
ceived similar  checks  on  former  oc- 
casions, and  the  agent  did  not  inform 
her  of  the  limitation.  It  was  held 
that  an  Instruction  stating  such 
facts,  and  that  whether  plaintiff 
knew,  or  should  have  known,  of  the 
limitation  In  the  receipt  was  a  ques- 
tlnn  for  the  Jury,  sufHctently  sub- 
mitted the  Issue  ox  notice  thereof  to 
the  Jury,  Springer  v.  Westcott,  166 
N.  Y.  117.  69  NE  693,  , 

[c]  What  is  not  a  banraga  alilp- 
meitt.— Where  one  shipped  his  trunk 
by  express  and  asrreed  to  pay  a  speci- 
fied sum  for  the  expressage  when 
delivered  at  his  residence,  and  there 
was  noUiIng  to  show  that  he  was 
about  to  become  a  passenger  of  the 
carrier,  the  shipment  was  one  of  ex- 
press freight,  binding  him.  In  the 
absence  of  fraud  or  Imposition,  to  the 
printed  receipt  given  him  limiting 
the  carrier's  liability  to  a  specified 
sum.  Baum  v.  Long  Island  R.  Co., 
58  Misc.  34.  108  NYS  1113. 

81.  Grossman  v.  Dodd,  83  Hun  324, 
17  NTS  855  raff  187  N.  T.  689  mem. 
33  NE  642  mem]. 

83.  Springer  v,  Westcott.  166  N. 
Y.  117,  59  NE  693:  Madan  v.  Sherard. 
73  N,  Y.  329.  29  AmR  153:  Morgan 
v.  Woolverton.  136  App.  Dlv.  851.  120 
NTS  1008  faff  203  N.  T.  52.  96  NE 
364.  36  LRANS  640J;  Grossman  v. 
Dodd.  63  Hun  324,  17  NYS  865  faff 
137  N,  Y.  599  mem.  33  NB  642  memj; 
Colvln  V.  Fargo.  47  Misc.  642.  94  NYS 
377, 

S3.  Southern  Express  Co.  v.  Wo- 
rn ack,  1  Helsk.  (Tenn.)  256. 

84.  See  caaea  Infra  note  SB. 

85.  Adams  Express  Co.  v.  Hoeing, 


88  Ky.  378,  11  SW  206.  10  KyL  999 
(recognizing  the  rule);  Higglns  v,  U. 
S.  Express  Co.,  83  N.  J.  L.  398,  86  A 
450;  Wlchern  v.  U,  S.  Express  Co., 
88  N,  J.  L.  241,  83  A  776;  Hill  V. 
Adams  Express  Co..  82  N.  J.  L.  873. 
378,  81  A  859  [aff  80  N.  J.  L..  604,  77 
A  1073]  (where  the  court  said:  "The 
decisions  of  the  Supreme  Court  in 
Plorman  v,  Dodd.  etc.,  Co.,  79  N.  J.l^ 
63,  74  A  446,  and  in  Saunders  v.  Ad- 
ams Express  Co.,  76  N.  J.  L.  228.  69 
A  206  [rev  78  N.  J.  L.  441,  74  A  670], 
so  far  (if  at  all)  as  they  may  be 
Inconsistent  with  the  result  we  nave 
reached  In  the  present  case,  must  be 
considered  as  overruled"):  Cohen  v. 
U,  S.  Express  Co.,  81  N.  J.  L.  356. 
79  A  1053;  Hayes  v.  Adams  Express 
Co..  73  N,  J.  L..  106,  62  A  284  [aff  74 
N.  J.  Li.  637,  65  A  1044];  Mack  v. 
Great  Western  Transp.  Co.,  3  Oh.  Cir. 
Ct.  86,  2  Oh.  Cir.  Dec.  22;  South- 
ern R,  Co.  v.  Kimball,  103  S.  C.  36S. 
88  SE  14;  Wise  v.  Atlantic  Coast  Line 
R.  Co..  101  S.  C.  510  512.  86  SE  22. 
And  see  Southern  Express  Co.  v. 
Moon,  39  Miss.  822  831  (where  the 
court  said:  "Consignors  have  only 
to  insist  on  a  simple  receipt  for  their 
goods,  offering  to  pay  reasonable 
compensation  for  Insurance  and 
transportation,  and  steadily  refusing 
the  artfully-prepared  receipts  limit- 
ing the  carrier's  liability  and  depriv- 
ing the  consignor  of  his  legal  rights, 
to  restore  In  practice  the  security 
and  safety  which  the  law  affords. 
They  will  In  this  manner  avoid  the 
losses  which  scheming  corporations 
and  unconscionable  tricksters,  under 
the  guise  of  special  agreements,  aro 
dally  Inflicting  on  them"). 

"when  a  shipment  Is  tendered  to 
a  common  carrier  in  good  order  for 
shipment  It  Is  the  duty  of  the  com- 
mon carrier  to  receive  and  ship  it. 
and  the  common  carrier  Is  required 
to  do  so,  and  receive  for  Its  service 
the  usual  freight  charges.  The  ship- 
per has  the  right  to  ship  the  articles 
unreleased  and  recover  full  damages 
for  any  loss  or  damage  that  occurs, 
and  the  full  freight  charges  miwt  be 
paid.  However  the  parties  have  the 
right  in  consideration  of  reduced 
rates  to  release  the  property  shipped 
and  limit  the  liability,  but  a  contract 
must  be  made  to  this  effect  or  the 
shipper's  attention  must  be  called  to 
what  has  been  done  or  Intended  to 
be  done,  and  he  must  assent  thereto. 
A  common  carrier  has  no  right  to 
limit  Its  liability  to  the  shipper  for 
loss  or  injury  to  property  shipped 
with  the  consent  or  assent  of  the 
shipper.  When  property  Is  tendered 
for  shipment  It  Is  presumed  that  the 
shipper  desires  to  ship  It  unreleased. 

?ay  full  freight  charges,  and  collect 
or  loss  or  damage  full  value.  It  Is 
for  the  shlnper  to  determine  whether 
he  will  release  the  shipment,  pay  a 
less  freight  charge,  and  collect  a 
limited  value  In  case  of  Iocs  or  dam- 
age. He  can  contract  to  do  this,-  or 
If  his  attention  is  called  to  the  tact 
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[$  181]  bbb.  tinder  Statutory  FroTisions.  In 
California  a  statute  provides  that  a  party  who 
accepts  a  contract  for  carriage  with  a  knowledge 
of  its  terms  assents  to  the  limitation  stated  therein 
on  the  amount  of  the  carrier's  liability  in  case  the 
property  is  lost  or  injured;®*  and  it  has  been  held 
that  the  knowledge  prescribed  by  the  statute  may 
be  constructive  as  well  as  actual;"  but  that  the 
mere  acceptance  of  a  receipt  containing  a  limita- 
tion of  the  amount  of  the  carrier's  liability  will 
not,  as  a  matter  of  law,  charge  the  consignor  with 
a  knowledge  of  such  limitation.*^ 

In  Georgia  the  code  provides  that  a  common  car- 
rier cannot  limit  its  legal  liability  by  any  notice 
giA-en  by  publication  or  by  entry  on  receipts  given, 
but  may  make  an  express  contract  and  will  then 
be  governed  thereby;'*  and  under  the  provisions 
of  this  statnte  an  express  contract  is  necessary, 
and  the  shipper,  by  the  mere  acceptance  of  a  re- 
ceipt, is  not  bound  by  the  limitations  therein  con- 
tained.^ It  is  said  that  an  express  contract  made 
with  the  shipper  of  the  goods  limiting  the  liability 
of  the  carrier  must  be  made  independently  of  the 
receipt  given  for  the  goods  and  must  be  proved 
independently  thereof,  as  any  other  contract  is 
proved  "when  entered  into  by  two  or  more  parties;" 
but  this  principle  does  not  prevent  the  parties  from 
using  the  terms  set  out  in  the  receipt  as  a  basis  on 
which  an  express  contract  may  be  made.^- 

In  IllinolB,  under  the  statute  which  provides 
that,  when  any  property  is  delivered  to  a  common 
carrier  to  be  transported,  it  shall  not  be  lawful 
for  the  carrier  to  limit  its  common-law  liability 
by  any  stipulation  expressed  in  the  receipt  given 
for  the  property,  the  mere  acceptance  by  the  ship- 
per of  a  receipt  containing  limitations  of  liability 
does  not  constitute  an  assent  to  such  limitations 


nor  prevent  him  from  recovering  full  compensa- 
tion for  loss  or  injury.®^  In  order  to  bind  the  ship- 
per, it  must  appear  that  he  was  aware  of  the 
restriction  in  the  receipt.** 

In  Dakota,  under  a  statute  which  provided  that 
a  consignor  or  a  consignee,  by  accepting  a  bill  of 
lading  or  a  written  contract  of  carriage  with  a 
knowledge  of  its  terms,  assented  to  the  rate  of 
hire  and  to  the  time,  place,  and  manner  of  delivery 
therein  stated,  But  that  his  assent  to  any  modifica- 
tion of  the  carrier's  obligations  contained  in  such 
instrument  could  be  manifested  only  by  his  signa- 
ture to  the  same,  it  was  held  that  a  condition  in  a 
receipt  that  the  carrier  would  not  be  liable  for 
loss  or  damage,  unless  claim  therefor  was  presented 
within  a  g:iven  time,  was  not  binding  on  the  ship- 
per unless  he  signed  the  receipt." 

182]  (b)  Bills  of  Lading— aa.  Majority  Rule. 
The  nature  of  the  bill  of  lading  as  constituting  a 
contract  between  the  carrier  and  the  shipper  will 
be  discussed  hereafter."  It  is  to  be  assumed  for 
present  purposes  that  the  terms  of  shipment  are 
usually  embodied  in  such  a  bill  of  lading,  if  one  is 
issued,  and  that  a  proper  purpose  of  such  instru- 
ment is  to  state  the  limitations,  if  any,  under 
which  the  goods  are  received  by  the  carrier  for 
transportation.  However,  the  contract  may  be 
oral,  and  it  is  open  to  the  carrier  to  show  that 
by  such  agreement  a  limitation  was  made."  If  a 
formal  bill  of  lading  is  executed  by  the  carrier  and 
delivered  to  the  shipper,  as  evidence  of  the  terms 
of  shipment,  valid  stipulations  embodied  therein, 
limiting  the  carrier's  liability,  will  be  binding  on 
the  shipper,  and  no  formal  assent  to  the  limitation 
of  liability  by  signature  to  the  bill  of  lading,  or 
otherwise,  is  essential  on  the  part  of  the  shipper.^ 


that  It  Is  beln^  done,  and  he  consents 
or  assents  to  It  he  will  be  bound. 
A  railroad  win  not  be  allowed  to 
make  a  onesided  contract  to  limit  Itn 
llabltity  to  a  shipper  without  the 
shipper's  consent.  It  is  for  the  ship- 
per to  direct  whether  his  shipment 
Is  to  be  shipped  'unreleased'  or  're- 
leased;' to  hold  otherwise  would  be 
unreasonable  and  farcical,  and  open 
the  door  to  Injustice  and  fraud." 
Wise  V.  Atlantic  Coast  Line  R.  Co., 
supra. 

fa]  If  ft  aUppsr  has  aotiwl  knowl- 
e4irs  of  a  clause  in  a  shipping  re- 
ceipt which  limits  the  liability  of  the 
carrier  to  an  amount  therein  stated, 
a^d  he  accents  the  receipt  In  silence, 
such  acceptance  estops  the  shlpner 
from  afterward  asserting  the  value 
to  be  greater.  Atkinson  v.  New  York 
Transfer  Co.,  78  N.  J.  L.  608,  71  A 
278. 

rb]    "Wh-.t  Is  not  an  aooeptaiio«i. — 

That  a  shipper  of  live  stock  filed  a 
claim  for  damafres  with  the  carrier's 
afrent  does  not  show  acceptance  of  a 
hill  of  lading  limiting  the  carrier's 
I'-ibtlity,  where  the  shipper  Informed 
the  agent  that  he  had  not  signed  the 
hill,  and  the  agent  refused  to  take 
up  the  claim  until  the  bill  of  lading 
was  filed  therewith.  Southern  R.  Co, 
V.  Kimball.  103  S.  C.  3G5.  88  SB  14. 

86.  Cal.  Civ.  Code  9  2178. 

87.  Curtis  V.  United  Transfer  Co., 
167  Cal.  112,  138  P  726. 

88.  Curtis  V.  United  Transfer  Co.. 
Cal.   112.  138   P  72G.  Compare 

Michalltschka  v.  Wells,  118  Cal.  68:t, 
50  P  817  (overlooked  In  United 
Tr&nsfer  Co..  supra,  and  seems  to  be 
squarely  fn  conflict  with  it). 

89.  Ga.  Civ.  Code  (1895)  S  2276. 
See  also  Infra  S 

90.  Central  of  Georgia  R.  Co.  v. 
City  Mills  Co..  128  Ga.  841.  58  SE  197; 
feiitral  of  Georg'a  R.  Co.  v.  Hall  124 
C,a.  322.  62  SE  679.  110  AmSR  170.  4 
LRANS  898,  4  AnnCaa  128;  Kava- 
naugh  V.  Southern  R.  Co.,  120  Ga.  62, 


47  SR  626,  1  AnnCas  706;  Central  of 
Georgia  R.  Co.  v.  Lippman,  110  Ga. 
6G5,  36  SE  202.  50  LRA  673;  Central 
R.  Co.  V.  Bryant,  73  Ga.  722;  South- 
ern Express  Co.  v.  Shea,  38  Ga.  619; 
Mosher  v.  Southern  Express  Co  3B 
Ga.  37;  Southern  Express  Co,  v.  Pur- 
cell,  37  Ga.  103,  92  AmD  63;  Southern 
Express  Co.  v.  Ncwby.  36  Ga.  635.  91 
AmD  782:  Southern  Express  Co.  v. 
Barne-s.  36  Ga.  532;  Purcell  v.  South- 
ern Express  Co..  34  Ga.  315;  Lamb  v. 
McHan,  17  Ga.  A.  5,  86  SE  252;  South- 
ern Express  Co.  v.  Brlggs,  1  Oa.  A. 
294.  5?  SE  1066. 

[a]  Signing'  contract. — According 
to  some  decisions,  to  give  the  con- 
tract validity.  It'  must  be  signed  by 
the  shipper  at  the  time  of  the  ship- 
ment. Central  of  Georgia  R.  Co.  v. 
Kavanaugh.  92  Fed.  66.  34  CCA  203 
[construing  Georgia  statute] ;  Fra- 
Rler  V.  Charleston,  etc.,  R.  Co.,  73  S. 
C;  140,  62  SB  964  [construing  Geor- 
gia statute].  But  see  Southern  Ex- 
press Co.  V.  Hanaw,  134  Ga.  446.  449, 
07  SE  944.  137  AmSR  227  (where  the 
court  said:  "In  Kavanaugh  v.  South- 
ern R.  Co..  120  Ga.  62,  47  SB  626.  1 
AnnCas  705,  the  expression  was  used 
that  if  the  contract  had  been  ex- 
ecuted In  Georgia  it  would  not  be 
h'nding  unless  'signed'  bv  the  shln- 
per.  This  was  doubtless  an  Inad- 
vertence, meaning  that  there  must 
be  an  express  agreement  by  the  ship- 
per, the  most  ordinary  method  of 
showing  such  agreement  being  by 
signing '). 

91.  Southern  Express  Co.  v,  Pur- 
cell, 37  Ga.  103,  92  AmD  53. 

92.  Southern  Express  Co.  v.  Han- 
aw, 134  Ga.  445,  67  SE  944,  137  AmSR 
227. 

93.  Nonotuck  Silk  Co.  v.  Adams 
Express  Co.,  256  111.  66.  99  NE  893 
raff  166  III.  A.  619];  Plaff  v.  Pacific 
Express  Co..  251  III.  243,  95  NE  1089: 
Cutter  V.  Wells.  237  111.  2*7,  86  NB 

tS;  Mills  V.  Chicago,  etc.,  R.  Co.,  188 
111.  A.  S3;  Ellison  v.  Adams  Express 


Co.,  162  111.  A.  1:  Pennsylvania  R. 
Co.  V.  John  Anda  Co..  131  III.  A.  426: 
Powers  Mercantile  Co.  v.  Wells,  9.1 
Minn.  143.  100  NW  735  (construing 
Illinois  statute). 

94.  Plaff  v.  Pacific  Express  Co., 
251  III.  243,  96  NE  1089.  See  also 
Infra  E  184. 

96.  Hartwell  v.  Northern  Pac.  Ex- 
press Co.,  6  Dak.  463,  41  NW  732,  8 
LRA  342. 

95.  See  infra  !  251. 

97.  Pittsburgh,  etc.,  R.  Co,  v.  Bar- 
rett, 36  Oh.  St.  448;  Boorman  v, 
American  Express  Co.,  21  Wis.  152. 

{a]  If  tlwrs  Is  an  oral  oontraot  M 
to  terms,  and  a  written  receipt  or 
bill  of  lading  is  subsequently  deliv- 
ered to  the  shipper,  he  has  the  r'ght 
to  assume  that  It  embodies  th'^  terms 
of  the  oral  agreement;  and  if  addi- 
tional limitations  have  been  inserted 
therein  without  his  krowlertge.  h* 
may  avoid  them  on  the  ground  of 
fraud.  Boorman  v.  American  Express 
Co..  21  Wis.  152. 

[b]  Bffect  of  Oarmaok  amendmeitt. 
—It  has  been  held  that  the  Carmack 
amendment  prohibits  oral  contracts 
of  shipment  only  when  they  a-e  In 
conflict  with  the  schedules  and  rates 
published  by  the  Interstate  commerce 
commission.  Gulf,  etc.,  R.  Co.  v. 
Vasblnder,  (Tex.  Civ.  A.)  172  SW  763. 

98.  U.  S. — The  Delaware  v.  OreTOi 
Iron  Co.,  14  Wall.  579.  20  I...  M.  779. 

Ala. — Steele  v.  Townsend.  37  Ala. 
247.  79  Amn  49. 

Conn. — Lawrence  v.  New  York,  etc., 
R.  Co..  88  Conn.  63. 

Fla.— Atlantic  Coast  Line  R.  Co.  v. 
■■Ilnley-Stephens  Co..  64  Fla.  776,  60 
S  749.  AnnCasl914B  999. 

Kan. — Kallman  v.  U.  8.  Express 
Co.,  3  Kan.  205. 

gv. — Louisville.'  etc..  R.  Co.  v. 
Brownlee,  14  Bush  590.  But  see 
Kentucky  case  infra  5  183  note  11. 

Mass.— McKlnney  v.  Boston,  etc.,  R. 
CO.,  217  Mass.  274.  104  NE  446;  John- 
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His  assent  thereto  will  be  presumed."  It  is  not 
necessary  that  the  stipulation  limiting  the  carrier's 
liability  be  expressly  called  to  the  shipper's  atten- 
tion.^ It  will  be  presumed  that  the  shipper  was 
apprised  of  the  contents  of  the  instrument,  and 
that  he  assented  to  its  terms."  The  rule  applicable 
to  other  formal  contracts  is  applied  here,  and  the 
shipper  who  has  accepted  a  bill  of  lading  is,  ac- 
•cording.  to  the  weiglit  of  authority,  eonelusivfly 
presumed,  in  the  absence  of  evidence  of  fraud,  to 
have  thereby  assented  to  the  terms  of  the  instru- 
ment, and  he  will  not  be  heard  to  say  that  stipula- 
tions therein  limiting  the  carrier's  liability  were 
not  known  and  assented  to  by  him."  He  cannot 
show,  to  defeat  the  exemption,  that  he  did  not  read 
the  instrument.*    Eape'cially  is  this  principle  ap- 


plicable where  the  shipper  signed  the  bill  of  lading 
or  special  contract  limiting  the  carrier's  common- 
law  liability,^  or  where  for  several  years  previous 
he  had  been  receiving  bills  of  lading  in  the  same 
form  and  terms  as  the  one  in  question.^^  And  where 
the  shipper  obtains  a  blank  bill  of  lading  from  the 
carrier's  agent  and  fills  it  out  and  presents  it  to 
such  agent  for  his  signature,  and  the  agent  signs  it, 
the  shipper  is  conclusively  bound  by  its  terms  and 
cannot  be  heard  to  say  that  he  had  not  acquainted 
himself  therewith,"  Nevertheless,  the  provisions 
assuming  to  limit  the  liability  of  the  carrier  should 
be  so  stated  that  they  may  be  easily  comprehended/ 
and  if  not  they  are  inoperative.*  And  the  shipper 
is  not  bound  where  he  is  prevented  by  the  carrier's 
fraud  from  reading  or  otherwise  obtaining  a  knowl- 


Mass.  203,  104  NE  445;  John  Hood 
Co,  V.  American  Pneumatic  Service 
Co..  191  Mass.  27.  77  NE  638;  Oravea 
V.  Adams  Express  Co.,  176  Mass.  280, 
57  NE  462:  Cox  v.  Central  Vermont 
R.  Co.,  170  Mass.  129.  49  NR  97; 
Grace  v.  Adams.  100  Mass.  505.  97 
AmD  117,  1  AmR  131. 

Mich. — Hengstler  v.  Flint,  etc.,  R. 
Co..  125  Mich.  SaO.  84  NW  J067;  Smith 
V.  American  Expres.s  Co.,  108  Mich, 
672,  66  NW  479:  Feige  v.  Michigan 
Cent.  R.  Co..  62  Mich.  1.  28  NVF  685; 
McMillan  v.  Michigan  Southern,  etc.. 
R.  Co.,  16  Mich.  79.  93  AmD  208. 

Minn. — Chrlstenson  v.  American 
Express  Co.,  15  Minn.  270,  2  AmR 
122. 

N.  T. — Landsberg  v.  DInamore,  4 
Daly  490 ;  Wetzell  v.  Dinsmore.  4 
Palv  193  [rev  on  other  grounds  54 
N.  T.  496], 

99.    See  cases  supra  note  98. 

1.    See  cases  infra  note  2. 

a.  Atlantic  Coast  Lino  R.  Co.  v. 
Dexter,  50  Fla.  180,  39  9,  f.Zi.  Ill 
AmSR  116:  McMillan  v.  Mirhm':in 
Southern,  etc.,  R,  Co.,  Ifi  Mich.  79. 
93  AmD  208;  East  TenneKPee,  elc,  Fl. 
Co.  V.  Brumley.  6  Lea  (Term.)  401; 
Dlllard  v.  Louisville,  etr  .  R.  (•■>-.  2 
Lea  (Tenn.)  288;  Ham  V.  Bof^ton,  r-tc, 
R.  Co..  41  Que.  Super.  6S.  i:i  '^uiR 
Caa  370. 

ra]  Knowladff*  of  fftct  that  nioh 
•tlpalatloii  la  umxuMj  oontainad  in 

the  bill  of  ladlne:  or  receipt  l.^ssued 
by  the  carrier  will  affect  the  shlpnpr 
with  notice  thereof  In  a  particular 
case.  Ghormlev  v.  Dinsmore,  53  N. 
Y.  Super.  36;  Rubenf  v.  Ludgnte  Hill 
SS.  Co..  20  NTS  4S1  farT  143  N.  Y, 
629  mem,  37  NE  825  mem]. 

3.  Bee  cases  Infra  Tiotes  4-6. 

4.  U.  S. — Mlfsourl  Pac.  TI.  Co.  v. 
Harper,  201  Fed.  671.  121  CCA  570: 
rharnock  v,  Texan,  etc..  R.  Cn.,  113 
Fed.  92,  61  CCA  78  [alT  194  IT.  S.  132, 
24  prt  671.  48  I,,  ed-  10571;  Leitch 
V.  Union  R.  Transp.  Co.,  15  P.  Ca^. 
No.  8,224. 

Ala. — Central  of  Oeor^ia  R.  Co.  v. 
Burton,  1S5  Ala.  425,  428.  51  S  613 
fcit  Cyc];  Western  R.  Co.  v.  Harwell, 
91  Ala.  340,  8  S  649;  Jones  v,  Cin- 
cinnati, etc..  R.  Co..  89  Ala.  376.  8  S 
61. 

Ark. — St.  Louts,  etc..  R.  Co.  v. 
Weaklv,  60  Ark.  397,  8  SW  134.  7 
AtnPR  114. 

Pla. — Atlantic  Coast  T>lne  R.  Co  v. 
Dexter,  50  Fla.  180.  39  S  fi34.  111 
AmRR  116. 

Til.— Coats  V.  ChlcBKO.  etc..  R.  Co.. 
239  111.  154.  87  NE  929  (construlns 
Iowa  IhwI. 

Ind. — Stewart  v.  Cleveland,  etc..  R. 
Co..  21  Ind.  A.  218.  52  NE  89. 

Towa. — Robinson  v.  Merchants' 
Deapjitch  Transp.  Cn..  45  Iowa  470: 
Mulligan  v.  Illinois  Cent.  R.  Co..  36 
Iowa  181.  14  AmR  514. 

Mass. — McKinney  v.  Boston,  etc.. 
R.  Co..  217  Mass.  274.  104  NE  416; 
.Johnson  v.  New  York,  etc.,  R.  Co., 
217  Mass.  203.  104  NE  445:  Cox  v. 
Central  Vermont  R.  Co..  170  Mass. 
139,  49  NE  'j7:  Grace  v.  Adams.  100 
Mass.  505.  97  Air  D  117,  1  AmR  131. 


Minn. — Hutchinson  v.  Chicago,  etc.. 
R.  Co.,  37  Minn.  524.  35  NW  433. 

Mo. — Kellerman  v.  Kansas  City, 
etc..  R.  Co..  136  Mo.  177.  34  SW  41. 
37  SW  828;  McFadden  v.  Missouri 
Pac.  R.  Co.,  92  Mo,  543.  4  SW  689. 
I  AmSR  721. 

N.  Y. — Hill  v.  Syracuse,  etc.,  R. 
Co..  73  N.  Y.  351,  29  AmR  153;  Ger- 
manla  F.  Ins.  Co.  v.  Memphis,  etc.. 
R.  Co..  72  N.  Y.  90,  28  AmR  113; 
Boyle  v.  Bush  Terminal  R.  Co..  151 
App.  Div.  551,  136  NYS  356  trev  on 
other  grounds  210  N.  Y.  389.  104  NE 
9331 

N.'  C— Phlfer  v.  Carolina  Cent.  R. 
Co.,  89  N.  C.  311.  45  AmR  687. 

Tex. — Ryan  v.  Missouri,  etc.  R. 
Co.,  65  Tex.  13. 

Vt. — Leavens  v.  American  Express 
Co..  86  Vt.  342,  85  A  557:  Davis  v. 
Central  Vermont  R.  Co.,  66  Vt.  290. 
29  A  313.  44  AmSR  852. 

Wash. — Davis  v.  Northern  Pac.  R. 
Co..  77  Wash.  2G1,  137  P  464;  Hill  v. 
Northern  Pac.  R.  Co.,  33  Wash,  697. 
74  P  1054. 

[a]  Th«  statutory  proTlalou  that 
the  carrier's  liability  cannot  be  lim- 
ited by  stipulations  in  a  receipt  will 
not  prevent  his  being  bound  by  the 
term.s  of  a  formal  contract,  such  as 
a  bill  of  lading.  Jennings  v.  Smith. 
99  Fed.  189  taff  106  Fed.  139.  45  CCA 
249]. 

6.  Ind. — Evansville.  etc.,  R.  Co.  v. 
Kevekordes.  (A,)  69  NE  1022. 

Iowa. — Lefebure  v,  American  Ex- 
press Co.,  139  NW  1117. 

Kan. — Hayes  v,  Missouri,  etc.  R. 
Co..  84  Kan.  1,  113  P  421. 

Slass. — Johnson  v.  New  York,  etc., 
R.  Co.,  217  Mass.  203,  104  NE  445. 

Mo. — Kellerman  v.  Kansas  City, 
etc..  R.  Co.,  136  Mo,  177,  34  SW  41.  37 
SW  828. 

Okl. — Missouri,  etc..  R.  Co.  v.  Wal- 
slon,  37  Okl.  517,  133  P  42. 

S.  C. — Baker  v.  Atlantic  Coast  Line 
R.  Co.,  83  S.  C.  146.  63  SE  611.  129 
AmSR  873. 

Tenn. — Louisville,  etc..  R.  Co.  v. 
Smith,  123  Tenn.  678,  134'  SW  866; 
NM.Hhville.  etc.,  R.  Co.  v.  Stone,  112 
Tenn.  348.  79  SW  1031,  105  AmSR 
955. 

"Where  the  shipper  signs  the  bill 
irf  lading  the  carrier  has  n  right  to 
aa.-sume  that  he  can  read  and  that  ho 
under.itands  what  he  has  signed  and 
fo  assents  to  the  terms  of  the  writ- 
ing as  a  contract.  As  a  m.Ttter  of 
huHines.s  fairness  it  i.*=  not  opSn  to 
the  sliipper  In  .=:uch  a  case  to  show 
thiit  he  did  not  read  the  bill  of  lad- 
ing or  that  he  rnu\fi  not  understand 
Us  terms."  McKlnnev  v.  Boston,  etc.. 
R.  Co..  217  Mass.  274.  276.  104  NE 
ll'l;  Johnson  v.  New  York,  etc.,  R. 
Co.,  217  Mass.  203.  101  NE  445. 

fa]  Tlmi,  CI)  where  a  shipper 
executed  a  contract  of  shipment  of 
live  stock,  containing  a  .stipulation 
limiting  its  value,  in  the  absence  of 
fraud,  mistake,  imposition,  or  In- 
capacity, and  no  protest  had  been 
made  by  him.  he  must  be  held  to  have 
known  and  consented  to  Its  terms. 
Evansville.  etc.  R.  Co.  v.  Kevekordes, 


(Ind,  A.)  69  NE  1022.  (2>  Where  an 
agent  of  a  carrier  handed  plaintiff 
a  bill  of  lading  to  sign  and  told  him 
that  he  was  in  a  hurry,  and  It  was 
dark  and  there  was  only  a  lantern 
to  see  by,  and  plaintiff  signed  the 
bill  of  lading  without  reading  it,  the 
only  reason  given  for  not  doing  so 
being  that  the  agent  wanted  to  get 
home,  he  was  bound  by  any  special 
reasonable  contract  plainly  printed 
therein,  and  cannot  say  that  It  was 
not  fairly  entered  Into.  Lefebure  v. 
American  Express  Co..  (Iowa)  139 
NW  1117.  (3)  And  where  a  shipper 
simply  orders  cars  to  be  placed  at 
a  loading  chute,  two  miles  distant 
from  any  station  of  the  railroad 
coTTpany.  loads  such  cars  with  cat- 
tle, and,  without  any  contract  as  to 
the  shipment,  except  such  as  the  law 
Implies,  accompanies  the  '  cattle 
which  are  hauled  In  the  train  to  the 
railroad  station  of  the  company,  and 
there  calls  on  the  station  agent  to 
prepare  a  contract  for  the  shipment, 
which  Is  done,  and  the  shipper  signs 
the  contract,  receives  a  copy  thereof, 
proceeds  on  his  Journey  and  uses  the 
contract  to  pay  his  transportation, 
without  making  any  objection  there- 
to, the  shipment  Is  made  under  a 
written  contract,  although  the  ship- 
per neither  read,  nor  had  an  oppor- 
tunity to  read,  the  contract  before 
entering  the  train.  Hayes  v.  Mis- 
souri, etc..  R.  Co..  84  Kan.  1.  118  P 
421. 

[b]  The  rnle  has  no  applloattoiit 

however.  In  case  of  a  contract  limit- 
ing the  value  of  the  shipment  where 
the  shipper  objected  to  Insertion  of 
the  limited  liability  clause  and 
signed  the  contract  only  after  stating 
that  he  would  sooner  pay  a  higher 
rate  than  have  the  shipment  put  at 
its  proper  value,  and  that  the  agent 
had  stated  not  only  that  such  valu- 
ation was  only  a  matter  of  form, 
but  also  that  he  had  no  other  con- 
tract which  he  could  give.  Bingham 
V.  San  Pedro,  etc..  R.  Co.,  39  Utah 
400.  117  P  606.  See  Infra  {  183 
note  11, 

SW.  Hlx  v.  Eastern  SS.  Co.,  107 
Me.  357,  78  A  879. 

6.  Cau  V.  Texas,  etc..  R.  Co..  113 
Fed.  91.  51  CCA  76  [all  194  U.  S.  427, 
34  set  663,  48  L.  ed.  1053].  See  supra 
i  177. 

7.  See  ca.ses  Infra  note  8. 

8.  Fenderson  v.  Lehigh  Valley  R, 
Co..  163  App.  Div.  107.  148  NYS  494 
(holding  that  the  letters  "S.  L.  &  C." 
printed  on  a  bill  of  lading  are  not  a 
sufficient  compliance  with  Personal 
Property  Law  [Consol.  L.  c  41]  S 
209,  as  added  by  L.  [1911]  c  348. 
providing  that  the  carrier  may,  by 
Inserting  in  the  bill  the  words  "ship- 
pers' load  and  count."  exempt  Itself 
from  liability  for  improper  loading 
nr  for  the  nonreoeipt  or  misdescrip- 
tion of  the  goods,  etc..  In  the  ab- 
sence of  proof  of  a  course  of  deal- 
ing between  (he  parties  where  such 
initials  had  been  used);  Southern  R. 
Co.  V.  Kimball.  103  S.  C.  365.  88  SE 
14. 


For  later  easMi  deralopmeiits  and  ohan^es  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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edge  of  the, terms  of  the  bill  of  lading.' 

Contemplated  shipment.  Provisions  of  a  bill  of 
lading  issued  for  a  contemplated  shipment  will  be 
binding  if  the  shipment  is  made  thereunder.^** 

183]  bb.  Hinority  Rnle — (aa)  Independently 
of  Statute.  The  principles  stated  in  the  preceding 
section  have  not  met  with  universal  acceptance  and 
in  a  namber  of  decisions  it  has  been  held  inde- 
pendently of  statute  that  it  is  incumbent  on  the 
carrier  relying  on  an  exemption  from  liability  con- 
tained in  a  bill  of  lading  to  show  that  such  exemp- 
tion was  brought  to  the  attention  of  the  shipper  and 
expressly  assented  to  by  falm.*^ 

[$  184]  (bb)  Under  Statates.  Bnle  in  lUhiole. 
Under  a  statute,  the  provinons  of  -vrhveAi  have  been 
set  out  in  a  previous  section,"  it  is  held  that  where 
a  limitation  of  the  carrier's  eommoii>-law  liability 
is  contained  in  a  bill  of  lading  which  in  its  entirety 
constitutes  both  a  receipt  and  a  contract  the  mere 


acceptance  by  the  shipper  of  the  bill  of  lading 
does  not  amount  to  an  assent  thereto  so  as  to  make  , 
the  restriction  binding."  In  order  that  restrictions 
contained  in  a  bill  of  lading  ^all  be  binding  it  is 
essential  that  either  the  shipper  or  his  agent  at 
the  time  of  making  the  contract  of  shipment  knew 
the  terms  and  conditions  of  the  bill  of  lading  and 
assented  thereto.**  Whether  there  is  assent  on  the 
part  of  the  shipper  is  a  question  of  fact,^'^  and  the 
burden  is  on  the  carrier  to  show  that  the  restric- 
tions of  the  common-law  liability  were  assented  to 
by  the  shipper."  Assent  of  the  shipper  must  be 
shown  by  ev'idenee  dehors  the  instrument.^'  And 
it  has  been  held  that,  even  though  the  shipper  signa 
the  bill  of  lading  containing  limitations  of  the  lia- 
bility of  the  carrier,  the  burden  is  still  on  the 
carrier  to  show  by  evidence  aliunde  that  the  restric- 
tions or  limitations  of  the  common-law  liability 
contained  therein  were  assented  to  by  the  shipper.'* 


9.  Southern  Pac.  R.  Co.  v.  M«a- 
dors,  104  Tex.  469,  140  SW  427:  Gulf, 
etc.,  R,  Co.  V.  Vasblnder,  (Tex,  Civ. 
A.)  172  SW  763;  Atchison,  etc.,  R. 
Co.  V.  Grant,  6  Tex,  Civ.  A.  674,  26 
SW  286. 

\0.  The  Bark  Delaware  v,  Oregon 
Iron  Co..  14  Wall.  (U.  S.)  B79.  20  L. 
ed.  779;  Robinson  v.  Memphis,  etc., 
R.  Co.,  18  Fed.  57;  Rowley  V.  Blg:«- 
low,  12  Pick,  (Mass.)  307,  23  AmD 
607. 

11.  Louisville,  etc.,  R.  Co.  v. 
Owen,  12  KyL,  716  (but  see  supra 
{  182  note  98);  Hill  v.  Adams  Ex- 
press Co.,  82  N.  J.  L.  373,  81  A  869 
laff  80  N.  J.  L.,  604,  77  A  1073,  an<l 
overr  In  effect  78  N.  J.  L.  333,  74  A 
6741:  Cohen  v.  U.'  S.  Express  Co., 
81  N.  J.  L.  355,  79  A  1053;  Hayes  v. 
Adams  Express  Co.,  74  N.  J.  I,.  537, 
65  A  1044  [atr  73  N.  J.  L.  105,  62  A 
284];  Benson  v.  Oregon  Short  Line 
R.  Co,,  35  Utah  241,  246.  99  P  1073, 
136  AmSR  1052.  19  AnnCas  803 
(where  it  was  said  that  "when  a 
stipulation  thus  limiting  the  car- 
rier's liability  is  inserted  In  a  bill 
of  lading,  release,  or  other  docu- 
ment prepared  and  furnished  by 
the  carrier.  It  must  receive  the 
assent  of  the  shipper;  otherwise 
he  will  not  be  bound  thereby." 
This  case  cites  with  approval  one 
of  the  Illinois  decisions.  How- 
ever, what  is  here  said  Is  dictum, 
as  the  case  turned  on  the  question 
of  whether  a  drayman  making  de- 
livery to  the  carrier  for  plaintiff 
could  bind  a  shipper  by  a  contract 
limiting  liability).  See  supra  !  182 
note  7  lb]. 

[a]  AHoat  a  atuaUoii  for  ^vxj. — 
Where  there  was  evidence  from 
which  a  Jury  might  Infer  an  absence 
of  assent  by  the  shipper  to  the  lim- 
itation of  liability  contained  In  a  bill 
of  lading  the  question  whether  such 
assent  was  In  fact  given  was  for  the 
jury.  Cohen  v.  U.  S.  Express  Co.. 
81  iJ.  J.  L.  35B,  79  A  1053;  Hayes  V. 
Adams  X^xpress  Co.,  74  N,  J.  L.  537, 
65  A  1044, 

[b]  &i  Ohio  (1)  It  has  been  held 
in  a  circuit  court  decision  that  the 
carrier  cannot  limit  its  liability  by 
bill  of  lading  unless  the  terms  there- 
of were  known  and  assented  to  by 
the  shipper,  and  unless  such  assent 
was  proved  the  shipper  is  entitled 
to  recover  the  full  value  of  the 
goods.  Pittsburgh,  etc.,  R.  Co.  v. 
Blakemore,  1  Oh.  Cir.  Ct.  42.  1  Oh. 
Cir.  Dec.  26,  (2)  And  In  Gaines  v. 
t'nion  Tra.nsp.  Co..  28  Oh.  St,  418. 
there  la  a  dictum  to  the  effect  that 
when  a  carrier  claims  exemption 
from  such  liability,  under  a  bill  of 
lading  not  signed  by  the  owner  or 
consignor  of  trie  goods,  he  must  aver 
and  prove  that  such  bill  was  as- 
sented to  by  the  shipper.  Whether 
such  assent  has  been  given,  so  as 
to  make  the  bill  of  lading  binding 
on  the  shipper.  Is  a  fact  to  be  proved, 
and  cannot  bo  Implied  or  presumed 
contrary  to  the  facts  when  the  acta 
of  the  shipper  do  not  operate  as  an 
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estoppel.  It  appeared,  however.  In 
this  case  that  the  bill  of  lading  was 
given  after  the  carrier  had  accepted 
the  shipment  and,  within  the  prin- 
ciples stated  In  1  64.  It  would  of 
course  not  be  binding.  (3)  In  Cin- 
cinnati, etc.,  R.  Co.  V.  Pontius,  19 
Oh.  St.  221,  2  AmR  391,  It  was  held 
that  a  bill  of  lading  signed  by  the 
carrier's  agent  and  accepted  and 
acquiesced  in  by  the  consignor  is 
binding  upon  the  latter,  although  not 
signed  by  him.  and  that  the  terms 
and  conditions  of  the  contract  ex- 
pressed therein  cannot  be  contra- 
dicted by  oral  proof.  However,  it 
does  not  appear  from  this  decision 
what  the  court  would  consider  ac- 
quiescence by  the  shipper.  (4)  It 
has  been  held,  however,  that  where, 
under  a  custom,  a  railroad  company, 
on  shipment  of  goods.  Instead  of 
issuing  a  bill  of  lading  signed  a  re- 
ceipt for  the  goods  prepared  by  the 
shipper  which  at  the  instance  of  the 
railroad  company  contained  the 
clause,  "subject  to  the  terms  and 
conditions  of  the  R.  R.  Go's  bill  of 
lading,"  and  such  bill  of  lading  con- 
tained the  condition  that  "no  car- 
rier or  party  In  possession  of  all  or 
any  of  the  property  herein  described 
shall  be  liable  for  any  loss  thereof 
or  damage  thereto  by  causes  beyond 
its  control,  or  by  floods  or  fire  not 
due  to  its  own  negligence,  the  pro- 
visions of  such  bill  of  lading  become 
incorporated  into  the  contract  of 
shipment,  although  the  shipper  was 
not  aware  that  such  provision  was 
contained  therein,  he  having  the 
means  to  acquaint  himself  with  such 
fact,  and  in  such  case  neither  the 
shipper  nor  the  consIgn<>e  can  re- 
cover for  the  loss  by  Are  of  the 
goods  shipped  while  in  the  posses- 
sion of  the  carrier  or  of  a  connect- 
ing carrier  bound  by  the  same  con- 
tract of  shipment,  fuch  loss  occur- 
ring without  the  negligence  of  such 
carriers.  Cincinnati,  etc..  R.  Co.  v, 
Berdan,  22  Oh.  Cir.  Ct.  326.  12  Oh. 
Cir.  Dec.  481. 

la.    eee  supra  I  181. 

13.  Wabash.  etc.,  R.  Co.  v. 
Thomas.  222  111.  337.  78  NB  777,  7 
IjRANS  1041;  Chicago,  etc.,  R.  Co.  v. 
Calumet  Stock  Farm,  194  111.  9,  61 
NB  109B.  88  AmSR  68  and  note; 
Tlllnola  Cent.  R.  Co.  v.  Carter,  165 
111.  570.  46  NB  874,  86  I.RA  627: 
Chicago,  etc..  R.  Co.  v.  Simon,  160 
111.  648.  43  NE  596;  Chicago,  etc.. 
R.  Co.  V.  Davis.  159  IIJ.  53,  42  N'E  382, 
50  AmSR  143;  Erie,  etc.,  Transp.  Co. 
V.  Dater.  91  111.  195.  83  AmR  51: 
Merchants'  Despatch  Tran«p,  Co.  v. 
.loestfng,  89  111.  152;  Merchants' 
Despatch  Transp.  Co.  v.  Leysor,  89 
111.  43;  Merchants'  Despatch  Transp. 
Co.  v.  Theilbar,  86  111.  71;  Field  v. 
Chicago,  etc.,  R.  Co..  71  111.  4n8; 
Anchor  Line  V.  Dater,  68  111.  369; 
U.  S.  Express  Co.  v.  Haines,  67  111. 
137;  Adams  Express  Co.  v.  Stct- 
tanera.  61  111.  184,  14  AmR  67;  Amer- 
ican Merchants'  Union  Express  Co. 
V.  Schler,  65  111.  140;  Adams  Express 


Co.  v.  Haynes,  42  111.  89;  McCurrey 
V.  Metropolitan  L.  Ins.  Co.,  168  111,  A. 
625;  Waxelbaum  v.  Southern  R.  Co., 
168  111.  A.  66;  Peoria  Packing  Co.  v. 
Nashville,  etc.,  R.  Co.,  164  111.  A. 
646;  Stewart  v.  Vandalla  R,  Co..  163 
111.  A.  652;  Warren  v.  Cleveland,  etc., 
B.  Co.,  156  111.  A.  Ill;  Coats  v.  Chi- 
cago, etc..  R.  Co.,  134  111.  A.  217; 
Toledo,  etc..  R.  Co.  v.  Boaz.  130  111. 
A.  17;  Elgin,  etc.,  R.  Co.  v.  Bates 
Mach.  Co..  98  111.  A.  311  laff  200  III. 
636,  66  NE  826,  93  AmSR  218];  Wa- 
bash R.  Co.  V.  Harris,  55  111.  A.  1S9; 
Western  Transit  Co.  v.  Hosking,  19 
III.  A.  607;  Lake  Shore,  etc.,  R.  Co. 
V.  Davis,  16  111.  A.  425;  Adams  Ex- 
press Co.  V.  King,  3  111.  A.  316;  Ber- 
ger-Crittenden  Co.  v,  Chicago,  etc., 
K.  Co..  159  Wis.  256.  150  NW  496 
(construing  Illinois  statute). 

[a]  Aooeptasioe  of  a  shipping  ticket 
rerming  to  the  co&dltlonB  of  the 
bill  of  ladtng  does  not  establish  an 
assent  to  the  limitations  of  liability 
contained  In  such  bill  of  lading. 
Illinois  Match  Co.  v.  Chicago,  etc.,  R. 
Co.,  153  111.  A.  668  (rev  on  other 
grounds  250  111.  396,  95  NE  492]. 

14.  Palnkinsky  v.  Illinois  Cent.  R. 
Co.,  166  111.  A.  556;  Wabash  R.  Co. 
V.  Curtis,  134  111.  A.  409;  Pennsyl- 
vania R,  Co.  V.  John  Anda  Co,,  131 
111.  A.  426;  Berger-Crlttenden  Co. 
V.  Chicago,  etc.,  R.  Co,,  169  Wis. 
256,  150  NW  49S  (construing  Illinois 
statute). 

15.  Kirby  v.  Chicago,  etc.,  R.  Co.. 
242  111.  418,  96  NE  252  [rev  on  other 
grounds  225  U.  S.  165,  32  SCt  648, 
66  L.  ed.  1033.  AnnCasl914A  SOU; 
Wabash  R,  Co.  v.  Thomas,  222  111. 
337,  78  NE  777.  7  LRANS  1041;  Chi- 
cago, etc.,  R.  Co.  V.  Calumet  Stock 
Farm.  194  111.  9,  61  NB  1095,  88 
AmSR  68  and  note;  Wabash,  etc., 
R.  Co.  V.  Jaggerman.  115  111.  407. 
4  NE  G41;  Erie,  etc..  Transp.  Co.  v. 
Dater.  91  III.  196,  33  AmR  51; 
Merchants'  Despatch  Transp.  Co.  v. 
Leysor,  89  111.  43;  Merchants'  Des- 
patch Transp,  Co.  v.  Theilbar,  86 
111.  71;  Field  v.  Chicago,  etc..  R.  Co.. 
71  Til.  468;  Oppenheimer  v-  U.  S.  Ex- 
press Co.,  69  111.  63,  18  AmR  596; 
Anchor  Line  v.  Dater.  68  111.  369: 
Chicago,  etc.,  Co.  v.  Montfort,  60 
111.  175;  American  Merchants'  Union 
Express  Co.  v.  Schler,  55  111.  140; 
Illinois  Cent.  R.  Co.  v.  Frankenberg, 
54  in.  88,  5  AmR  92;  Adams  Express 
Co.  V.  Haynes.  42  111.  89:  McCurrey 
v.  Metropolitan  L.  Ins.  Co.,  168  111. 
A.  625;  Bergen  v.  Chicago,  etc.,  R. 
Co.,  164  111.  A,  66;  Bacon  v.  Cleve- 
land, etc..  R.  Co.,  155  111.  A.  40; 
Walker- Edmund  Co.  v.  Adan-s  Ex- 
press Co..  146  111.  A.  176;  Coats  v. 
Chicago,  etc..  R.  Co.,  134  III.  A.  217; 
Ohio.  etc..  R.  Co.  V.  Emrlch,  24  HI. 
A.  245;  Lake  Shore,  etc.,  R.  Co.  v. 
Davis,  16  HI.  A.  425. 

16.  See  Infra  I  677. 

17.  Illinois  Match  Co.  v.  Chicago, 
etc..  R.  Co..  250  Til.  896.  95  NE  492; 

18.  Illinois  Match  Co.  v.  Chicago, 
etc.,  R.  Co..  250  111.  396.  401,  9B  NE 
492;  Wabash  R.  Co-^  Thomasa  222 
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And  it  has  further  been  held  that  the  fact  that 
the  shipper  filled  up  the  bill  of  lading  on  a  blank 
fumisbea  by  the  initial  carrier  is  only  evidence 
tending  to  show  assent.^  However,  if  the  shipper 
acc^ts  a  receipt  or  bill  of  lading  containing  limi- 
tations of  the  carrier's  common-law  liability,  with 
a  full  knowledge  of  its  terms,  and  with  intent  to 
assent  thereto,  he  is  bound  by  such  limitations 
whether  he  signed  the  receipt  or  not."*  And  if  the 
parties  ^>ecially  contract  with  reference  to  limita- 
tion of  liability,  the  shipper  is  bound  by  the  instru- 
ment, and  cannot  relieve  Mmself  from  its  terms  by 
reason  of  ignorance  thereof.*^  By  the  enactment 
of  the  Garmack  amendment,  as  to  all  eases  within 
its  operation,  the  Illinois  statute  and  the  decisions 
construii^  it  have  been  superseded,  and  the  shipper 
is  conclusively  presumed  to  know  the  terms  of  the 
bill  of  lading  and  the  published  rate  filed  with  the 
interstate  commerce  eommiraion." 

Bute  In  Georgia.  As  shown  in  a  preceding  sec- 
tion, it  is  held  under  the  code  that  an  express  eon- 
tract  is  neeessaxy  to  limit  the  liability  of  the 
carrier,  and  that  the  mere  acceptance  of  a  receipt 
containing  limitations  of  the  carrier's  common-law 
liability  is  not  binding  on  the  shipper.^  It  is 
similarly  Iield,  in  construing  that  statute  with  refer- 
ence to  bills  of  lading,  that  a  mere  acceptance  by 
the  shipper  of  a  bill  of  lading  containing  limita- 
tions of  the  carrier's  common-law  liability  will  not 
bind  the  shipper,  bnt  that  such  limitations  must  be 
expressly  assented  to  by  the  shipper.^  But  where 
the  shipper  himself  filled  out  the  blanks  in  the  bill 
and  then  tendered  it  to  the  carrier  for  signature, 
it  was  held  that,  when  signed  and  delivered  to  the 


shipper,  it  created  a  special  contract  as  to  the 
limitation  of  liability  which  was  binding  on  the 
shipper;'"  and  where  a  special  contract  is  incoipo- 
rated  in  the  bill  of  lading  which  is  signed  by  both 
parties  on  a  eonraderation,  the  requirements  of  the 
statute  are  satisfied  at  least,  however,  there  must 
be  an  express  contract." 

185]  b.  In  England  and  Oanada.  Kottce.  In 
England  a  custom  was  early  recognized  on  the 
X>art  of  carriers  of  limiting  liability  by  special  ac- 
ceptance, effected  by  means  of  a  general  notice 
brought  home  to  the  shipper,  and  the  shipper  was 
held  to  be  bound  by  the  limitation  eontuned  in 
such  general  notice." 

Beceipt  or  bill  of  lading.  And  in  England  and 
Canada  it  is  the  accepted  doctrine,  except  so  far 
as  it  may  be  modified  by  statute,  that  the  accej>t- 
ance  by  the  ship^r  of  a  receipt  or  bill  of  lading 
containing  a  limitation  in  express  terms  consti- 
tutes a  special  contract  of  shipment  limiting  the 
carrier's  liability.'" 

Effect  of  Oanal  and  Traffic  Act.  However,  as 
far  as  limitations  against  negligraice  are  concerned, 
both  of  these  rules  have  been  entirely  abrogated 
by  the  English  Canal  and  T'raffic  Act.  Under  the 
provisions  of  this  statute,  any  contract  limiting  the 
carrier's  liability  against  loss  or  injury,  due  to 
negligence  of  itself  or  its  servants,  must  be  in 
writing  and  signed  by  the  shipper.™ 

186]  3.  Agency  in  Uaking  Oontracte— a.  In 
Qttunal.  One  who  has  authority  to  ship  goods  for 
another  has  thereby  implied  authority  to  make  a 
contract  for  their  shipment  involving  a  limitation 
of  the  carrier's  liability."    And  a  carrier  is  not 


111.  337,  78  NE  777.  7  L.RANS  1041 
[overr  Black  v.  Wabash,  etc.,  R.  Co., 
Ill  111.  351,  53  AmR  628]. 

"Of  course,  this  does  not  mean 
that  there  must  be  a  verbal  contract 
In  addition  to  the  written  one,  but 
means  that  the  evidence  must  show 
that  the  contract  was  underatand- 
tngly  entered  into  by  the  shipper 
and  Its  limitations  assented  to." 
Illinois  Match  Co.  v.  Chicagro,  etc., 
R.  Co.,  supra. 

19.  Peoria  Pacldng  Co.  v.  Nash< 
ville,  etc.,  R.  Co.,  164  111.  A.  646. 
Compare  Hanger  v.  Bloomlngton. 
etc..  R.  Co..  193  111.  A.  475  (holding 
that  the  shipper  may  be  estopped  to 
dissent  by  filling  out  blank  forms  of 
bills  of  lading  which  he  haa  had  In 
his  possession).    See  also  supra  g  177. 

30.  Illinois  Match  Co.  v.  Chicago, 
etc.,  R.  Co..  260  111.  396.  95  NE  452; 
Field  V.  Chicago,  etc.,  B.  Co..  71  Hi. 
468;  Anchor  Line  v.  Dater,  68  III. 
369;  Chicago,  etc.,  R.  Co.  v.  Mont- 
ford.  60  III.  17B;  Illinois  Cent.  R.  Co. 
V.  Frankenberg.  64  111.  88.  S  AmR 
92:  Adams  Express  Co.  v.  Haynes, 
42  111  89 

ai.  '  Coles  V.  lAUtsvIlIe,  eta,  R.  Co., 

41  III.  A.  607;  Chicago,  etc,  R.  Co. 
V.  Hale.  2  111.  A.  150. 

S3.  Clingan  v.  Cleveland,  etc.,  R. 
Co.,  184  In.  A.  202.  And  see  Supra 
Sj  172.  173,  176. 

93.    See  supra  }  161. 

34.  Georgia  Cent.  R.  Co.  v.  Llpp- 
man.  110  Ga.  665,  36  SB  202.  50  LRA 
673;  Central  R.  Co.  v.  Hasselkus,  91 
Qa.  332,  17  SE  838.  44  AmSR  37; 
Georgia  R.  Co.  v.  Gann,  68  Ga.  350; 
Georgia  R.  Co.  v.  Spears,  66  Oa.  485, 

42  An-R  81. 

[al  In  ftpplrlng  this  prlaolple  it 
has  been  held  that  the  inclusion,  in 
the  receipt  given  by  a  compress 
company  to  the  owner  of  cotton,  of 
a  provision  that  it  was  "subject  to 
all  the  conditions  of  bill  of  lading 
of  above-named  carrier,  which  may 
be  issued  in  exchange  for  this  re- 
ceipt," and  the  existence  of  the 
printed  conditions  on  the  back  of 
the   bill   of  lading  of  a  statement 


that  no  "carrier  or  party  In  pos- 
session of  all  or  any  part  of  the 
property  herein  described  shall  be 
liable  for  any  loss  thereof,  or  dam- 
age thereto,  by  .  .  .  Are,"  did 
not  constitute  auch  an  express  con- 
tract between  the  shipper  and  the 
carrier  as  to  relieve  the  latter  from 
liability  for  loss  occurring  by  Are. 
Seaboard  Air  Line  R.  Co.  v.  Atlantic 
Compress  Co..  13S  Ga.  413.  69  SE 
666.  To  same  effect  Atlantic  Com- 
press Co.  V.  Central  of  Georgia  R. 
Co..  13S  Ga.  140.  6S  SE  1028. 

35.  Wallace  v.  Matthews,  39  Ga. 
617,  99  AmD  473.  See  also  Central 
of  Georgia  R.  Co.  v.  City  Mills  Co.. 
128  Oa.  841,  68  SE  1S7  (where  it 
was  similarly  held  that,  where  a 
milling  company  prepared  for  Itself 
a  blank  form  of  shipping  receipt, 
wherein  It  was  stated  that  shipments 
should  be  "as  per  conditions  of  the 
Company's  bill  of  lading,"  and  knew 
that  the  bill  of  lading  referred  to 
contained  provisions  for  the  protec- 
tion of  the  railroad  company,  the 
mlllinK  conrpany  was  bound  by  a 
provision  in  the  bill  of  lading  that 
no  carrier  should  be  liable  for  loss 
or  damage  not  occurring  on  its  por- 
tion of  the  road,  or  after  the  prop- 
erty was  ready  for  delivery  to  the 
consignee,  although  It  was  without 
knowledge  that  that  particular  pro- 
vlalon  was  In  the  bill  of  lading). 

as.  Georgia  R.  Co.  v.  Spears,  46 
Ga.  486.  42  AmR  81. 

37.  Southern  Express  Co.  v. 
Hanaw,  134  Ga.  446.  67  SE  944.  137 
AmSR  227;  Central  R.,  etc.,  Co.  v. 
Hasselkus.  91  Oa.  882.  17  SB  838,  44 
AmSR  37;  Georgia  R.  Co.  v.  Gann, 
68  Ga  350. 

38.  Batson  v.  Donovan,  4  B.  &  Aid. 
21,  6  ECL  373,  106  Reprint  846; 
Riley  V.  Home.  5  Bine.  217,  15  ECL 
549.  130  Reprint  1044;  Brooke  v.  Pick- 
wick. 4  BIng:  218,  13  ECL  475,  130 
Reprint  753;  Nicholson  v.  Wlllan,  5 
East  507,  102  Reprint  1164;  Leeaon 
V.  Holt.  1  Stark.  186,  2  ECL  77:  Ma- 
ying V.  Todd,  1  Stark.  72,  2  ECL 
37;    Harris   v.   Packwood,    3  Taunt. 


264.  128  Reprint  106. 

99.  Shaw  v.  York,  etc.,  R.  Co..  13 
Q.  B.  347.  66  ECL  347,  116  Reprint 
1295;  Austin  v.  Manchester,  etc.,  R. 
Co.,  10  C.  B,  464.  70  ECL  454,  11 
EngL&Eq  606,  138  Reprint  181; 
Crouch  v,  London,  etc.,  R,  Co..  2  C. 
&  K.  789.  61  ECL  789;  Morvtlle  v. 
Great  Northern  R.  Co.,  16  Jur.  28. 
10  EngLAEq  360;  Chippendale  v.  Lan- 
cashire, etc.,  R.  Co.,  15  Jur,  1106; 
Palmer  v.  Grand  Junction  R.  Co.,  4 
M.  &  W.  749.  150  Reprint  1624;  Hatto 
V.  Grand  Trunk  R.  Co.,  (Can.)  18 
RevdeJur  320;  O'Rorke  v.  Great 
Western  R.  Co.,  23  U.  C.  Q.  B.  427. 
See  also  Hamilton  v.  Grand  Trunk 
R.  Co..  28  U.  C.  Q.  B.  600. 

[a]  IThtui,  in  an  action  to  recover 
for  the  loss  of  a  horse  shipped  over 
defendant  company's  road,  alleged  to 
have  been  caused  by  the  Insufficiency 
of  the  stock  car.  It  appeared  that, 
when  the  horses  were  received,  a. 
ticket  was  given  to  jpIalntifC.  stating 
the  amount  paid  by  him  for  the  car- 
riage of  the  horses  and  the  route 
over  which  th,ey  were  to  go,  and  hav- 
ing at  the  bottom  this  memorandum: 
"N.  B.  This  ticket  Is  Issued  aublect 
to  the  owner's  undertaking  all  risks 
of  conveyance  whatsoever,  as  the 
company  win  not  be  responsible  for 
any  Injury  or  damage-  (however 
caused)  occurring  to  horses  or  car- 
riages, while  traveling,  or  in  loading 
or  unloading."  It  was  held  that  the 
terms  contained  In  the  ticket  formed 
part  of  the  contract  for  the  carriage 
of  the  horses,  and  that  the  shloner 
was  bound  thereby,  Shaw  v.  York, 
etc..  R.  Co.,  13  Q.  B.  347,  66  SCL  S47. 
116  Reprint  1295. 

30.  See  Infra  S  207. 

31.  U.  S.— York  Mfg.  Co.  v.  Illi- 
nois Cent.  R.  Co..  3  Wall.  107.  18  L. 
ed.  170. 

Ga — Wellborn  v.  Southern  H.  Co.. 
6  Ga.  A.  161,  64  S  491. 

111. — Illinois  Cent.  R.  Co.  v.  Morri- 
son. 19  III.  186;  Wabash  R.  Co.  v. 
Curtis,  134  111.  A.  409;  Illinois  Cent. 
R.  Co.  V.  Jonte.  13  111.  A.  424. 


For  later  eases,  aevelopments  and  ohaar^s  in  the  law  see  cumulative  Annotatlona.  same  title,  pa^e^^^^<^t|^c 
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bound  by  any  private  instructions  given  by  the 
shipper  to  his  agent  limiting  the  agent's  authority 
to  bind  the  shipper."  But  where  the  consignor 
makes  a  contract  "with  the  carrier  for  shipment 
before  the  goods  are  delivered,  the  agent  who  de- 
livers the  goods  thereafter  has  no  authority  to 
accept  a  bill  of  lading  which  contains  limitations 
of  liability  varying  the  contract  already  agreed  on." 
And  the  mere  employment  of  one  as  drayman, 
eartman,  or  teamster  to  deliver  goods  to  a  com- 
mon carrier  for  shipment  does  not  of  itself  give 
him  authority  to  make  any  contract  in  behalf  of 
the  shipper,  or  to  assrat  to  any  proposition  on  the 


part  of  the  carrier  to  qualify  his  liability,"  since 
under  these  circumstances  the  duty  and  authority 
of  the  drayman,  the  eartman,  or  the  teamster,  as 
the  case  may  be,  ends  with  the  delivery  of  the 
goods  to  the  carrier."  A  wide  difference,  it  is  said, 
exists  between  the  instructions  g^ven  to  a  personal 
agent  to  eause  goods  to  he  shipped  and  the  mere 
employment  of  a  carrier  ,  to  carry  goods  to  a  ship- 
ping office."  And  a  fortiori  a, eartman  cannot  be 
presumed  to  have  authority  to  enter  into '  a  eon- 
tract  limiting  the  carrier's  liability  where  his  em- 
ployer sends  a  complete  shipping  order  with  the 
goods  to  be  shipped.^'    However,  where  a  course 


Ind. — ^Adams  Sixpress  Co.  v.  Carna- 
han,  29  Ind.  A.  608,  63  NG  246,  64  NB 
iil,  94  AmSR  Z79. 

Mass. — McKinney  v.  Boston,  etc., 
TL  Co.,  217  Maaa.  274,  104  NE  446; 
Johnson  v.  New  York,  etc..  R.  Co., 
217  Mass.  203,  104  NB  446;  Hill  V. 
Boston,  etc..  R.  Co.,  144  Maaa.  284, 
10  NE  836;  Squires  v.  New  York  Cent. 
R.  Co.,  98  Mass.  239,  93  AmD  1G2. 

Mo. — Donovan  v.  Wells,  265  Mo, 
291.  177  SW  889;  McElwaln  v.  St. 
Louis,  etc.,  H.  Co.,  151  Mo.  A.  126, 
131  SW  736;  Craycrott  v.  Atdilson. 
etc..  R.  Co.,  18  Mo.  A.  487  (where  It 
was  said  that  the  power  of  the  agent 
In  such  case  to  bind  the  owner  bjr  an 
sereement  to  limit  the  carrier's  11- 
abitlty  will  be  presumed). 

N.  V. — Waldroi  v.  Fargo,  170  N. 
T.  130,  62  NB  1077:  Zlmmer  v.  New 
Yorli  Cent.,  etc.,  R.  Co..  137  N.  Y.  4S0, 
33  NE  C42:  Jennings  v.  Grand  Trunk 
R.  Co..  127  N.  T.  438.  28  NB  394  [aft 
it  Hun  227,  6  NYS  140];  Shelton  v. 
Merchants'  Dispatch  Transp.  Co.,  59 
X.  Y.  258;  Nelson  v.  Hudson  River 
B.  Co..  48  N.  Y.  498:  Knapp  v.  Wells, 
134  App.  Div.  712.  119  NYSf  117;  Root 
V.  New  York,  etc..  R.  Co.,  76  Hun 
23.  27  NYS  611;  Soumet  v.  National 
Express  Co..  66  Barb.  284;  Moriarly 
V.  Harnden's  Express.  1  Daly  227; 
Addoms  V.  Weir,  56  Misc.  487,  108 
NYS  146;  Kanevsky  v.  New  York, 
etc.,  R.  Co.,  S3  Misc.  664.  103  NYS 
T2T;  Meyer  v.  Harnden's  Express  Co.. 
E*  HowPr  290. 

Eng. — L.ondon,  etc.,  R,  Co.  v,  Bart- 
lett.  7  H.  &  N.  400,  138  Reprint  629. 
S3  ERC  434;  Lenis  v.  Great  Western 
R.  Co.,  6  H.  ft  N.  8€7,  158  Reprint 
1427. 

Can. — DralnvIIl  v.  Canadian  Pac. 
R.  Co..  22  Que.  Super.  480.  And  see 
cases  Infra  j  188. 

Compare  Dungan  v,  Philadelphia, 
etc..  n.  Co..  41  Pa.  Super.  269  (hold- 
ing that,  in  an  action  by  a  phipper 
aj^lnst  a  railroad  company  to  recover 
for  roods  lost,  an  agreement  by  a 
warehouse  company  Vr-hlch  bad  acted 
as  an  aifent  of  the  shipper  to  pro- 
cure the  carriage  to  relieve  the  rail- 
road company  for  loss  occurring 
where  goods  were  loaded  by  the 
warehouse  company's  employees  is 
inadmissible  In  evidence  where  there 
is  no  evidence  of  any  authority  In 
tne  warehouse  company  to  make  such 
a  contract  In  relief  of  the  railway 
company  at  the  expense  of  the  ship- 
per). 

"It  Is  a  general  rule  that  the  ship- 
ping agent  must  be  regarded  as  hav- 
ing authority  to  stipulate  for  and 
■ccept  the  terms  of  transportation. 
This  includes  authority  to  assent  to 
the  usual  terms  of  such  contracts 
releasing  carriers  from  their  strict 
common-law  liabilities  as  common 
carriers  of  gooAa."  McElvain  v.  St. 
Loula,  etc..  R.  Co,  161  Mo.  A.  126. 
Ul.  131  SW  736  rclt  Cyc]. 

""Those  who  rely  upon  agents  in 
the  transaction  of  any  business  al- 
v&ya  incur  some  risk,  because  of 
the  possltile  failure  of  the  agent  to 
apprehend  and  carry  out  Instructions. 
Contingencies  frequently  arise  with- 
in the  scope  of  ttie  agency  which 
lave  not  been  provided  for  bv  the 
tnatruettons.  The  existence  of  such 
risk  does  not  operate  In  any  case  to 
release  Um  principal  from  responsi- 
bility for  tlM  acts  of  the  a^ent  with- 


in the  scope  of  his  authority."  Adams 
fixpresB  Co.  V.  Camahan,  29  Ind.  A. 
606;  63  NB  245.  14  NB  647,  94  AmSR 
27». 

[a]  AnthoTlty  to  AeUrer  goods  for 

transpoTtatloii,  Includes  all  tne  neces- 
sary and  usual  means  of  carrying  it 
Into  effect.  As  it  can  be  executed 
only  by  obtaining  the  consent  of 
the  carrier  to  receive  them,  the  agent 
is  authorized  to  stipulate  for  the 
terms  of  transportation.  Nelson  v. 
Hudson  River  R.  Co..  48  N.  Y.  498. 

[b]  A  fonravfler  to  whom  goods 
are  Intrusted  for  shipment  must  be 
considered  a  shipper  by  the  carrier, 
and  his  agreement  as  to  value  will 
bind  the  owner  of  ths  goods  Irre- 
spective of  any  private  Instructions 
given  by  the  owner  to  the  forwarder. 
Great  Northern  R.  Co.  v,  O'Connor, 
232  U.  S.  508,  34  SCt  380,  58  L.  ed. 
703  [rev  120  Minn.  369,  139  NW  618]. 

[c]  TTndlaclosed  prlnelpol. — If  an 
agent  delivers  goods  for  snipment  In 
his  own  name,  and  his  principal  Is 
undisclosed,  tbe  latter  is  bound  by 
any  special  contract  which  Is  made 
between  the  agent  and  the  carrier, 
so  far  as  the  terms  thereof  are  legal 
and'  binding;  but  If  the  carrier  re- 
ceives the  goods  as  those  of  the 
principal,  and,  without  the  knowledge 
or  the  consent  of  the  latter,  it  at- 
tempts to  make  a  special  contract 
with  the  agent,  the  principal  Is  not 
bound  thereby  unless  he  does  some 
act  from  which  the  law  Infers  a  rati- 
fication. Wellborn  v.  Southern  R. 
Co..  6  Ga.  A.  151,  64  S  491. 

[d]  House  servants  and  ben  boys. 
— (1)  In  Wright  V.  Pargo.  69  Misc. 
416-,  112  NYS  358,  It  was  held  that, 
where  an  express  company  was  re- 
quested by  plaintiff  to  transport  a 
trunk  from  her  residence,  and  plain- 
tiff's maid  was  given  authority  to 
-'ellver  the  trunk,  she  has  power  to 
stipulate  the  terms  of  the  contract. 
(2)  In  Addoms  y.  Weir.  66  Misc.  487, 
108  NYS  146,  it  appeared  that  plain- 
tiff, a  guest  at  a  hotel,  gave  a  bell 
boy  a  package  addressed  to  plaintiff 
In  another  city,  instructing  the  boy 
to  "take  this  to  Adams  fixpreas. 
The  boy  did  as  directed,  but  neglected 
to  Value  the  package,  and  received 
an  express?  receipt  containing  a  stip- 
ulation limiting  the  carrier's  liability 
on  unvalued  packages  to  flfty  dollars. 
It  was  held  that  tlie  boy  was  plain- 
tiff's agent,  and.  being  authorized  to 
deliver  the  package  for  shipment, 
was  authorized  to  bind  plaintiff  by 
his  acceptance  of  such  limited  liabil- 
ity contract,  under  the  rule  that  an 
agent  to  whom  the  owner  intrusts 
troods  for  delivery  to  a  carrier  must 
be  regarded  as  having  authTrJty  ti 
stipulate  for  the  ordinary  terms  of 
transportation.  Both  of  these  de- 
cisions seem  to  be  an  unwarranted 
extension  of  the  rule  stated  in  the 
text,  and  more  nearly  analogous  to 
the  claes  of  cases  considered  in  the 
following  Tiaragraoh  of  the  text. 

re]  Inability  of  agent  to  read  Im- 
material,— Where  a  shipper  accepted 
and  acted  on  a  paper  plven  to  his 
anent  as  a  bill  of  lading,  and  which 
contained  a  provision  limiting  the 
carrier's  liability  In  case  of  loss,  he 
cannot  deny  that  such  was  the  con- 
tract, on  the  ground  that  his  agent 
was  unable  to  read  it.  Hfssoarl.  etc., 
R.  Co.  v.  Patrick,  144  Fed.  68S,  76 


CCA  434  [rev  6  Ind.  T.  742.  88  SW 
380]. 

[f]  Bstoppel  to  Amj  ag-snt's  as- 
thontr. — If  suit  is  brought  on  the 
shipping  contract  by  the  shipper,  the 
complaint  alleging  that  It  was  made 
with  a  designated  party  as  the  agent 
of  plaintiff,  he  Is  of  course  estopped 
to  deny  the  agent's  authority.  Adams 
Express  Co.  v.  Carnahan,  29  Ind.  A. 
606,  63  NE  246,  246,  64  NE  647,  94 
AmSR  279. 

[g]  Abseaoe  of  avthoztty. — If  the 
person  who  assumes  to  act  for  the 
shipper  has  no  authority  so  to  do 
of  course  the  limitation  is  invalid. 
Ohio.  etc..  R,  Co,  v.  Hamlin.  42  111.  A, 
441. 

38.  Donovan  v.  Wells,  266  Mo.  291, 
177  SW  839. 

33.  Jennings  v.  Grand  Trunk  R. 
Co.,  127  N.  Y.  438.  28  NE  894  [aff  63 
Hun  227.  5  NYS  140].  And  see  Cox 
V.  American  Express  Co.,  147  Iowa 
187,  124  NW  202  (where  it  was  held 
that,  where  a  carrier  made  an  oral 
agreement  with  plaintiff  for  the 
transportation  of  a  mare  which  his 
daughter  gave  him.  it  was  not  re- 
lieved from  the  duty  of  performing 
the  agreement  by  Inducing  the 
daughter  who  was  not  the  father's 
age:it  to  sign  a  contract  for  the 
transportation  of  the  mare), 

34.  U.  S.— Seller  v.  The  Pacific,  21 
F.  Cas.  No.  12,644.  Deady  17,  1  Or.  409, 

111. — New  V,  Rock  Island  R.  Co.. 
170  III.  A.  488. 

N.  J. — Hill  V.  Adams  Express  Co., 

77  N.  J.  L,  19,  71  A  683  [rev  on  other 
grounds  78  N.  J.  L.  333,  74  A  6741; 
RusacU  V.  Erie  R.  Co..  70  N.  J.  L. 
808,  69  A  ISO,  67  LRA  433.  1  AnnCas 
672  and  note. 

N,  Y. — Nelson  v.  Hudson  River  R. 
Co.,  48  N.  Y.  498;  Hallparn  v.  Joy 
SS.  Co.,  50  Misc.  566,  99  NYS  464. 

Or. — Grlce  v.  Oregon -Washington 
R.,  etc.,  Co..  78  Or.  1,  ISO  P  862,  152 
P  609. 

Utah. — Benson  v,  Oregon  Short 
Line  R.  Co.,  36  Utah  241.  99  P  1072, 
136  AmSB,  1062,  19  AnnCaa  806  and 
note. 

And  see  Redfleld  Carr.  B  62  (where 
It  was  said  that  the  porter,  or  the 
babman,  or  any  other  servant  of  the 
shipper  has  no  authority  to-  bind  the 
shipper  by  a  contract  of  shipment; 
that  the  agent  having  power  to  bind 
the  shipper  is  the  consignor  of  the 
fcuods  or  any  other  agent  who  pur- 
chases or  procures  them  for  him). 

[a]  CostoOy  of  tbe  goods  at  tlia 
moment  of  the  shipping  is  not  such 
an  indication  of  authority  that 
agency  to  waive  liability  on  the  part 
of  the  carrier  by  which  he  is  shipping 
the  goods  will  be  presumed.  Grice 
V.    Oregon-Washington   R.,   etc.,  Co., 

78  Or.  17.  150  P  862,  152  P  BOD. 

[b]  A  driver  for  a  looal  transfer 
company  delivering  goods  to  an  ex- 
press company  for  shipment  Is  not 
the  agent  of  the  shipper,  with  whom 
the  express  company  might  make  a 
snecial  contract  limiting  its  Habilltv. 
Hill  v.  Adams  Express  Co.,  77  N  J. 
Ij.  19.  71  A  fiSa  frev  on  other  grounds 
78  N.  J.  L.  333.  74  A  674] 

35.  Grlce  V.  Oregon-Washington 
R..  etc.,  Co.,  78  Or.  17,  150  P  862.  152 
P  509. 

36.  Hfll  V.  Adams  Express  Co.,  77 
N.  J.  L.  19.  71  A  683. 

37.  Russell  V.  Erie       Co.,  (N.  JT.) 
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of  business  extending  over  several  years  had  grown 
up  between  the  shipper  and  the  carrier  whereby  the 
drayman  in  every  instance  executed  the  ordinary 
release  of  valuation  and  Exemption  from  damages 
beyond  a  certain  sum,  he  must  be  considered  the 
shipper's  agent  for  making  the  contract  of  ship- 
ment, and  as  such  has  authority  to  bind  him."^  So 
an  unauthorized  contract  entered  into  by  a  cart- 
man  or  a. teamster  may  be  ratified  by  the  shipper;^' 
but  to  constitute  a  ratification  there  must  be  full 
knowledge  by  the  shipper  of  all  the  material  cir- 
cumstances. 


187]  b.  Live  Stock  Shipments.  One  who  ar^ 
ranges  for  the  transportation  of  live  stock  belon|r~ 
ing  to  another,  at  his  request,  must,  in  the  absence 
of  evidence  to  the  contrary,  be  considered  his 
agent  for  that  purpose  with  authority  to  make  a 
contract  for  transportation  with  the  carrier  limit- 
ing the  earriCT 's  common-law  liability.**  The  owner 
will  be  presumed  to  have  known  and  ass«ited  to 
the  provisions  of  the  contract.*' 

H  1S8]  c.  Consignor  Contracting  for  Consignee 
and  Vice  Versa.  Although  there  is  some  authority 
to  the  contrary,*"  according  to  the  weight  of  au- 


S9  A  151,  153  (where  It  was  eald: 
"The  railroad  company  was  notified 
by  the  presentation  of  this  shlppliiK 
order  .  .  that  the  authority  of 
the  cartman  was  In  no  sense  discre- 
tionary; that  It  was  of  the  simplest 
kind,  and  consisted  merely  of  deliver- 
ing the  goods  and  Inquiring  and  pay- 
ing the  amount  of  freight;  and  there 
was  no  authority  on  his  part  to  enter 
Into  any  contract  so  Important  as 
the  exemption  of  a  railroad  company 
from  liability"). 

38.  California  Powder  Works  v. 
Atlantic  etc.,  R.  Co..  113  Cal.  329,  45 
P  691.  36  L.RA  648.  See  also  Benson 
V.  Oregon  Short  Line  R-  Co.,  3fi  Utah 
241,  248,  99  P  1072,  136  AmSR  1052, 
19  AnnCas  803  {where  It  was  said: 
"We  do  not  wish  to  be  understood 
as  holding  that  a  drayman  may  not, 
under  some  circumstances,  where  ex- 
press authority  is  not  given  him, 
make  a  fair  and  reasonable  con- 
tract of  this  kind  which  will  be 
binding  upon  the  shipper.  Where, 
for  example,  a  shipper  has  been  in 
the  habit  of  employing  a  certain 
drayman  to  deliver  freight  at  ship- 
ping points  for  transportation,  and 
the  arayman,  with  the  knowledge 
and  tacit  approval  of  the  shipper, 
has  been  accustomed  to  make  all 
necessary  arrangements  with  the 
carrier  for  the  transportation  of  the 
freight,  it  might  well  be  said  that 
under  such  circumstances  a  just  and 
reasonable  contract  entered  into  be- 
tween the  drayman  and  carrier  limit- 
ing the  latter'a  liability  would  be 
binding  upon  the  shipper."  This 
state  of  facts.  It  is  apprehended, 
would  bring  the  case  within  the  rule 
stated  in  the  first  paragraph  of  the 
text  In  this  section). 

39.  U.  S.— Van  Schaack  v.  North- 
ern Transp.  Co.,  28  F,  Cas.  No.  16, 
876.  3  Blss.  394. 

Mass. — Buck  land  v.  Adams  Ex- 
press Co.,  97  Mass.  124,  93  AmD  68 
(Impliedly  recognizing  the  rule). 

N,  J. — Russell  V.  Erie  R.  Co..  70  N. 
J.  L..  808,  59  A  150,  67  LRA  4S3,  1 
AnnCas  072. 

N.  T. — Nelson  v.  Hudaon  River  R. 
Co.,  48  N.  T.  498. 

Or. — Grice  v.  Oregon-Washington 
R..  etc.,  Co.,  78  Or.  17,  150  P  862,  162 
P  509. 

Pa. — Taylor  v.  Adams  Express  Co., 
52  Pa.  Super.  449. 

40.  Russell  V.  Brie  R.  Co.,  70  N. 
J.  L.  808.  59  A  IBO,  67  L.RA  433,  1 
AnnCas  672;  Grlce  v.  Oregon-Wash- 
ington R..  etc,  Co.,  78  Or.  17,  150  P 
862.  152  P  690. 

[a]  Tarticniar  faots  held  to  oon- 
•tltut*  ratifloation. — (1)  Where  the 
shipper  was  Informed  that.  If  he  had 
any  objection  to  the  contract  so 
made,  he  should  notify  the  carrier, 
and  no  otijectlon  Is  made,  leaving  the 
carrier  to  suppose  that  the  contract 
is  satisfactory  to  the  shipper,  these 
facts  will  amount  to  a  ratification. 
Nelson  v.  Hudson  River  R.  Co.,  48 
N.  T.  498.  And  see  as  sustaining 
this  position  Van  Schaack  v.  North- 
ern Transp.  Co.,  28  F.  Cas.  No.  16, 
876,  3  Blss.  394.  (2)  So  where  It 
appears  that  the  owner  told  a  maid 
In  the  boarding  house  in  which  she 
lived  that  there  was  a  package  of 
furs  In  her  room  waiting  for  an  ex- 
press company  to  call  for  it,  and 
the  maid  in  the  absence  of  the 
owner  delivered  the  furs  to  an  ex- 


pressman, and  in  answer  to  his 
question  stated  that  they  were 
worth  one  hundred  and  fifty  dollars, 
and  the  expressman  delivered  a  re- 
ceipt and  accepted  the  expressage 
from  the  keeper  of  the  boarding 
house  to  whom  the  owner  subse- 
quently repaid  it,  the  owner  will  be 
deemed  to  have  ratified  the  act  of 
the  maid  and  the  keeper  of  the 
boarding  house  in  stating  the  value. 
If  It  appears  that  a  week  after  the 
shipment  she  wrote  to  the  express 
company  stating  that  she  had  deliv- 
ered the  furs  and  bad  a  receipt 
therefor,  and  that  they  had  not  been 
delivered  In  New  York,  and  asking 
for  an  Investigation.  Taylor  v. 
Adams  Express  Co.,  62  Pa.  Super. 
449. 

[b]  In  the  AlMtWM  of  anr  knowl- 
•(V*  OB  th«  part  of  the  Alnpvr  that 
his  employee  has  been  In  the  habit 
of  accepting  receipts  containing  a 
stipulation  limiting  the  carrier's 
common-law  Jiablllty,  the  shipper 
will  not  be  hound  thereby.  Buck- 
land  V.  Adams  Express  Co.,  97  Mass. 
124.  93  AmD  68. 

41.  Mass. — Squire  v.  New  York 
Cent.  R.  Co.,  SS  Mass.  289,  93  AmD 
162. 

Minn.- — Armstrong  v.  Chicago,  etc, 
R.  Co.,  S3  Minn.  iSi,  54  NW  1069. 

Mo. — Donovan  v.  Wells.  266  Mo. 
291,  177  SW  839  (limitation  of  lia- 
bility as  to  value). 

N.  T. — Zlmmer  v.  New  York  Cent. 
R.  Co..  137  N.  Y.  460,  33  NE  642 
(ilmiUtion  of  liability  as  to  valuej. 

Wis. — Wlllard  v.  Chicago,  etc.,  R. 
Co^  160  Wis.  234,  136  NW64e. 

But  see  Southern  R.  Co.  v.  Kim- 
ball. 103  S.  C.  365,  88  8E  14  (holding 
that  an  agent  to  ship  live  stock  Is 
authorised  to  ship  only  at  the  regu- 
lar rate  unless  the  entire  matter  ia 
left  to  htm,  or  the  circumstances 
are  such  that  power  to  ship  at  a  less 
rate,  whereby  the  earrier'is  liability 
was  limited,  could  be  incurred,  and 
that  a  mere  showing  that  an  agent 
of  the  shipper  signed  a  bill  of  lad- 
ing limiting  the  carrier's  liability  Is 
Insufflclent  to  establish  his  '  au- 
thority). 

[a]  Venong  aeeonpanlBir  took 
duzuff  tnui«portatloiL^(l)  In  Squire 
v.  New  York  Cent.  R.  Co..  98  Mass. 
239.  93  AmD  167,  plaintiffs  bought 
hogs  in  Chicago  and  sent  a  drover  to 
attend  and  to  take  care  of  them  to 
Boston.  At  Suspension  Bridge,  on 
the  route,  they  were  discharged  Into 
the  stock  yard  of  the  railroad  com- 
pany: cars  were  brought  to  the  yard 
and  the  hogs  loaded  Into  them.  The 
ticket  master  gave  the  drover  a  pass 
and  handed  to  him  at  the  same  time 
a  written  contract,  saying  that  he 
must  sign  It,  and  asked  htm  to  sign 
it  with  the  name  of  the  plaintiffs, 
which  he  did  without  express  au- 
thority from  them.  The  contract 
was  also  signed  by  the  station  agent 
and  limited  th^  Ifahillty  of  the  rail- 
road company  In  several  Important 
particulars,  and,  among  other  things, 
exempted  the  company  from  inlury 
to  the  hogs  were  suffocation.  Some 
of  the  hogs  were  suffocated  before 
reaching  Albany,  and.  In  an  action 
by  the  owners  to  recover  their  value, 
it  was  held  that  the  contract  was 
binding  on  them,  and  that  the  com- 
pany was  not  liable.  (2)  In  Arm- 
strong V.  Chicago,  etc.,   R.   Co.,  63 


Minn.  183,  64  NW  1069,  a  case  very 
similar  on  the  facts  and  In  the  con- 
clusions reached.  It  appeared  that 
plalntirr  shipped  a  carload  of  goods 
including  some  horses  from  Red- 
ding. 111.,  to  Chicago,  over  the  C,  S. 
P.  &  C.  R.  R,  which  terminated  at 
Chicago.  He  Intended  to  have  the 
property  transported  to  Lakefield  I  n 
this  state,  and  verbally  agreed  with 
the  C,  S.  P.  &  C.  R,  R.  Co.  as  to 
what  the  charge  should  be  to  that 
point.  He,  however,  entered  Into  a 
written  contract  with  that  company 
merely  for  transportation  to  Chicago 
for  &  specified  price,  and  that  a  per- 
son in  behalf  of  plaintiff  should 
have  passage  with  the  car  to  tak« 
care  of  the  property.  Plaintiff  sent 
a  man  with  the  car.  giving  him 
money  to  pay  the  freight,  but  gav« 
him  no  express  authority  to  enter 
Into  any  contract  in  his  behalf.  At 
Chicago  this  agent,  in  behalf  of  his 
principal,  contracted  with  defendant 
for  the  further  transportation  from 
there  to  Lakefield,  In  which  contract 
It  was  provided  that  no  claim  for 
loss  or  damage  to  the  stock  should 
be  valid  unless  made  In  writing  with- 
in thirty  days  after  the  same  should 
have  ocourred.  It  was  held  from 
the  circumstances  that  it  must  be  in- 
ferred that  the  ag«nt  In  charge  of 
the  property  was  authorised  to  make 
any  necessary  and  reasonable  con- 
tract, as  he  ^d  do,  for  Its  transpor- 
tation from  Chicago  to  I>akefield. 
For  that  purpose  he  stood  In  place 
of  the  owner.  (3)  However.  It  waa 
held  In  Atchison,  etc.,  R.  Co.  v.  Wat- 
son. 71  Kan.  696,  81  P  499,  that  the 
fact  that  a  person  was  In  the  Imme- 
diate charge  of  cattle  at  the  time 
they  were  delivered  to  a  carrier,  and 
while  they  were  in  transit,  Is  not 
conclusive  evidence  that  he  was  au- 
thorized to  sign  the  owner's  name  to 
a  contract  of  shipment,  nor  is  the 
carrier  Justified  in  assuming  that  he 
had  such  authority,  where  an  oral 
contract  for  the  snipment  had  al- 
ready been  made  with  the  owner. 

il)  And  in  Southern  Pac.  Co.  v.  Mea- 
ors,  (Tex.  Civ.  A.)  176  SW  888  It 
was  held  that  one  who  was  author- 
ized by  the  owner  of  horses  to  ac- 
company them  during  a  shipment  to 
see  that  none  of  them  got  down  is 
not  authorized,  as  a  matter  of  law, 
to  execute  a  contract  of  shipment 
limiting  the  carrier's  liability. 

42.  Zlmmer  v.  New  York  Cent.  R. 
Co.,  137  N.  Y.  460,  83  NE  642. 

43.  See  cases  Infra  thia  note, 
[a]  Zb  nitawls  the  decisions  are 

not  in  harmony  with  the  general 
rule.  Nonotuck  Silk  Co,  v.  Adams 
Express  Co.,  256  111.  66,  99  NE  893 
(holding  that  In  the  absence  of  con- 
trary evidence  it  Is  presumed  that 
a  consignor  shipping  goods  had  au- 
thority from  the  consignee  to  make 
the  shipment  only  with  all  the  lia- 
bilities of  the  common  carrier  at- 
tached without  any  exemptions,  and 
hence  the  consignor  would  not  Im- 
pliedly be  authorized  to  sign  an  ex- 

fircss  receipt  for  the  goods  so  as  to 
Imlt  the  carrier's  liability  to  a 
value  lesa  than  the  full  value  of  the 
Koods>:  Plaff  V.  Pacific  Express  Co.. 
2r>l  III.  243,  95  NE  1089;  Merchants' 
Despatch  Transp.  Co.  v.  Joestlng,  89 
111.  152;  Nonotuck  Silk  Co.  v.  Adams 
Express  Co.,  166  111.  A.  519  (all 
holding  that  where  the  carrier  seeks 


For  later  casesr  developments  and  ohangea  in  the  law  see  cumulative  Annotations,  same  titls,  page  and  note  number. 

Digitized  by  VjOOQLC 


§§  18a-189] 


Carriers 


[IOC.  J.]  149 


thority  it  is  generally  assomed,  in  the  absence  of 
proof  to  the  contrary,  ^at  a  consignor  has  author- 
ity to  make  roecial  contracts  with  the  carrier  as 
to  the  tenns  of  shipment,  and  the  consignee  will  be 
bound  by  any  reasonable  stipulation  limiting  the 
carrier's  liability  on  the  contract  made  by  the  con- 
signor.** The  carrier  is  not  bound  to  inquire  as  to 
the  consignor's  authority,  but  is  entitled  to  assume 
that  it  exists.*"  This  is  especiiUly  so  if  the  con- 
signee accepts  the  benefits  of  the  q»edal  eontract.*" 
If  the  consignor  acting  for  the  consignee  exceeds 
his  authority  in  consenting  to  limitations  on  the 
carrier's  liability,  the  carrier  cannot  be  made  to 
suffer  thereby,  unless  actual  notice  of  such  fact  is 
brought  home  to  it** 

Cknttract  made  by  consignee.  The  converse  of 
the  rule  just  stated  is  not  necessarily  true.  The 
consignor  is  not  bound  by  a  contract  made  by  the 
carrier  with  the  consdgnee  unless  he  has  assented 
thereto.** 


[$  189]  4.  Zfecesaitr  of  OiTug  Shipper  Optim 
between  Modes  of  SUinnent.  It  is  the  policy  of 
the  law  that  common  carriers  should  be  ready  and 
willing  at  all  times  to  contract  with  shippers  for 
the  full  perf ormiuica  of  their  public  duty.^  A  com- 
mon carrier  has  no  power  to  limit  its  common-law 
liability  except  with  the  assent  of  the  shipper." 
Hence  it  is  a  very  generally  accepted  doctrine 
that  in  order  to  give  ^^dity  to  a  limited  liability 
contract  the  carrier  should  at  the  time  of  entering 
into  the  contract  hold  itself  out  as  being  in  readi- 
ness to  traniqwrt  the  freight  tendered  with  or  with- 
out such  limitation,  and  allow  the  shipper  the 
choice  between  the  limited  liability  contract  and 
one  imposing  on  the  carrier  the  full  common-law 
liability;  and  if  tiiis  is  not  done,  the  contract  is 
void  and  the  limitation  is  inoperative,'^  as  under 
these  circumstances  it  cannot  be  said  that  the  con- 
tract is  freely  and  fairly  entered  into,  and  the  car- 
rier has  by  its  own  wrongful  act  prevented  the 


to  bind  the  consignee  by  the  act  of 
the  consignor  Iti  acceptlnflp  a  limited 
liability  contract.  It  must  show  that 
the  consignor  had  authority  to  hind 
the  consignee  by  such  restriction). 
Compare  Brown  v.  Ijoulsvllle,  etc., 
R.  Co..  36  III.  A.  140  (which  seems 
to  be  in  line  with  the  general  weight 
of  authority). 

[b]  In  Xortli  Dakota  it  has  been 
held  that,  where  plaintiff  hired 
horses  to  a  logging  company  under 
a  contract  obllgattng  the  company 
to  return  the  horses  at  the  end  of 
the  term  to  plaintiff  free  of  charge, 
and  an  employee  of  the  company 
shipped  the  horses  by  rail,  executing 
a  live  stock  shipping  contract  In 
plalntUf's  name  without  authority, 
and  the  rate  charged  was  based  on 
a  valuation  of  seventy-Bve  dollars  a 
head,  and  some  of  the  horses  were 
killed  by  the  carrier,  plaintiff  was 
not  a  party  to  the  contract  between 
the  company  and  the  carrier  and 
could  recover  the  lull  value  of  the 
horses  killed.  Schlosser  v.  Great 
Northern  R.  Co.,  30  N.  D.  406,  127 
NW  602. 

44.  U.  S. — Kentucky  Bank  v. 
Adams  Express  Co..  93  U.  S.  174,  23 
L.  ed.  872:  York  Mfg.  Co.  v.  Illinois 
Cent,  R.  Co.,  3  Wall.  107,  18  L.  ed. 
170;  Van  Schaack  v.  Northern  Transp, 
Co..  28  F.  Cas.  No.  16,876.  3  Bias.  894. 

Del. — Klair  v.  Philadelphia,  etc.,  R. 
Co.,  25  Del.  274,  78  A  1085. 

Hawaii. — Pow  Kee  v.  Wilder  SS. 
Co.,  9  Hawaii  67. 

Iowa. — Robinson  v.  Merchants' 
Despatch  Transp.  Co.,  45  Iowa  470. 

Ky. — Adams  Express  Co.  v.  Mar- 
shall, 6  KyL  291. 

Mass. — Squire  v.  New  York  Cent. 
R.  Co..  98  Mans.  239,  93  AmD  162. 

HIch. — McMillan  v.  Michigan 
Southern,  etc.,  R.  Co.,  16  Hich.  79, 
93   AmD  208. 

M 1  nn. — Chr  Istenson  v.  American 
Express  Co.,  15  Minn.  270,  2  AmR 
122. 

Miss. — Fast  V.  Canton,  etc.,  R.  Co., 
77  Miss.  498,  27  S  62S  (recognizing 
the  rule). 

Mo. — Craycroft  v.  AttfhlBon,  etc., 
R.  Co.,  18  Mo.  A.  487. 

N,  Y. — Donovan  v.  Standard  Oil 
Co.,  1S5  N.  Y.  112.  49  NE  678;  Nel- 
son V.  Hudson  River  R.  Co.,  48  N.  Y. 
498. 

Pa. — Farnham  v.  Camden,  etc.,  R. 
Co..  Bfi  Pa.  B3. 

S.  C. — Harby  v.  Southern  R.  Co., 
75  S.  C.  321,  55  SE  760;  Levy  V. 
Southern  Express  Co.,  4  S.  C.  234. 

Tex. — Ryan  v.  Miasouri,  etc.,  R. 
Co..  66  Tex.  13:  Pacific  Express  Co. 
v.  Ross,  (CIv.  A.)  164  SW  340. 

Kng. — Barnett  v.  London,  etc.,  R. 
Co..  5  H.  &  N.  604.  157  Reprint  1321. 

[a]  ^pUoatloBB  of  xvU, — (1)  A 
consignor  prima  facie  has  authority 
to  bind  tne  consignee  by  special 
contract  exempting  the  carrier  from 
liability  of  loss  by  fire  not  due  to  its 
nefflicence.     Kentucky     Bank  v. 


Adams  Express  Co^  93  U.  S.  174,  23 
L.  ed.  872;  Pow  Kee  v.  Wilder  SS. 
Co.,  9  Hawaii  67.  (2)  So  It  has  been 
held  that,  where  the  purchaser  of  a 
mirror  directed  the  seller  to  deliver 
the  same  in  good  condition  for 
transportation  to  a  certain  point,  the 
seller  had  authority  to  contract  that 
the  mirror  which  could  not  he  car- 
ried In  a  closed  car  be  carried  in 
an  open  car  and  that  the  carrier 
should  not  be  resnonstble  for  dam- 
age, except  by  collision  or  the  car 
running  off  the  track  resulting  from 
Its  negligence.  Nelson  v.  Hudson 
River  R.  Co.,  48  N.  Y.  498. 

[b]  Even  If  bUl  of  lading  la  Is- 
nud  In  name  of  on*  wlio  la  naltlwr 
oonsigiior  nor  oonslgnes,  yet  if  it  is 
Issued  under  an  agreement  with  the 
real  owner  limitations  therein  will 
be  binding  on  him.  Past  v.  Canton, 
etc.,  R.  Co.,  77  Miss.  498,  27  S  626. 

[c]  Qnestlona  of  faet. — Whether 
in  a  particular  case  a  merchant  In 
New  York  shipping  goods  to  his  cor- 
respondent in  the  Tnterlor  had  au- 
thority to  make  a  contract  on  behalf 
of  the  correspondent  for  shipment 
on  different  terms  from  those  ordi- 
narily adopted  by  common  carriers 
Is  a  question  of  fact  to  be  deter- 
mined by  the  jury,  on  the  evidence 
in  an  action  for  nondelivery,  and  the 
court  cannot  properly  be  asked  to 
make  any  charge  that  shall  absolutely 
dispose  of  the  fact  In  controversy. 
American  Tranap.  Co.  v.  Moore,  5 
Mich.  368. 

4S.  Klair  v.  Philadelphia,  etc.,  R. 
Co.,  25  Del.  274,  78  A  1086;  and  cases 
supra  note  44. 

4e.  Harby  v.  Southern  R.  Co.,  75 
S.  C.  321,  55  SE  760.  See  also  Bates 
v.  Weir,  121  App.  Dlv.  275.  106  NYS 
785  (holding  that  an  express  com- 
pany owed  the  consignee  of  a  pack- 
age no  duty  as  a  common  carrier, 
except  subject  to  the  valid  terms  of 
the  contract  of  shipment,  and  If  she 
repudiates  part  of  the  transaction  on 
the  ground  of  the  agreement  made 
by  tne  consignor  limiting  the  com- 
pany's liability  in  the  absence  of  a 
statement  of  value,  she  must  repu- 
diate It  all.  In  which  case  she  can- 
not assert  that  the  company  ever 
became,  as  to  her,  a  common  carrier 
or  a  bailee  for  hire,  or  that  It  owed 
her  any  duty  greater  than  that  of  a 
gratuitous  bailee,  a  duty  not  to  de- 
stroy or  Injure  by  gross  negligence 
or  some  willful  act). 

47.  Brings  v.  Boston,  etc.,  R.  Co., 
6  Allen  (Mans.)  246,  83  AmD  626: 
Morlarty  v.  Harnden.  1  Daly  (N.  Y.) 
227;  Meyer  v.  Harnden's  Express  Co., 
24  ITowPr  (N.  Y.)  290. 

48.  White  V.  Goodrich'  Tranap. 
Co..  46  Wis.  498.  1  NW  75  (holding 
that,  where  a  person  who  ships  hts 
own  goods  consigned  to  a  party  who 
has  a  special  contract  with  the  car- 
rier for  the  carriage  of  the  goods 
at  reduced  rates  at  the  owner's  risk, 
and   afterward   accounts   with  his 


consignee  for  the  freight  charges 
paid  Dy  the  latter  on  the  goods  at 
the  reduced  rates,  he  will  not  be 
held  to  have  ratified  the  contract  as 
one  for  the  carriage  -of  such  goods 
at  his  risk,  unless  ft  appears  that  he 
had  notice  of  such  contract). 

49.  Baker  v.  Boston,  etc.,  R-  Co., 
74  N.  H.  100.  65  A  630,  124  AmSR 
937,  12  AnnCaa  1072. 

60.  U.  S. — Cau  V.  Texas,  etc.,  R. 
Co.,  194  U.  S.  427.  24  SCt  663,  48  L. 
ed.  1063;  New  Jersey  Steam  Nav.  Co. 
V.  Merchants'  Bank,  6  How.  844,  12 
L..  ed.  465. 

Ind. — Cleveland,  etc.,  R.  Co.  v.  Hol- 
lowell.  172  Ind.  466.  88  NE  680. 

Mich. — Michigan  Cent.  R.  Co.  v. 
Hale,  6  Mich.  243. 

Minn. — Murphy  v.  Wells,  99  Minn. 
230.  108  NW  1070. 

Mo. — Levering  v.  Union  Transp., 
etc.,  Co.,  43  Mo.  88,  97  AmD  320: 
Robert  V.  Chicago,  etc.,  R.  Co.,  148 
Mo.  A.  96,  127  SW  925. 

Ont. — Leonard  v.  American  Ex- 
press Co.,  26  U.  C.  Q.  B.  633. 

"Primarily  the  carrier's  responsi- 
bility Is  that  expressed  in  the  com- 
mon law,  and  the  shipper  may  insist 
upon  the  responaiblfity."  Cau  v. 
Texas,  etc.,  R.  Co.,  194  U.  S.  427,  481, 
24  SCt  663,  48  L.  ed.  1053  (per  Mc- 
Kenna,  J.). 

"It  is  the  duty  of  the  common  car- 
rier to  carry  without  any  contract 
limiting  its  liability,  which  duty  It 
may  be  compelled  to  perform  when 
con: pensatlon  for  the  services  Is  ten- 
dered." Burgher  v.  Wabash  R.  Co., 
139  Mo.  A.  62,  120  SW  673.  To  same 
effect  Inman  v.  Seaboard  Air  Line  R. 
Co..  159  Fed.  960. 

[a]  Tha  earrlar  la  In  tlia  axarolse 
of  a  sort  of  public  oflloa  and  has 
public  duties  to  perform  from  which 
it  should  not  be  permitted  to  exon- 
erate Itself  without  the  assent  of 
the  parties  concerned.  Russell  v. 
Erie  R.  Co.,  70  N.  J.  L.  808,  69  A  160. 
67  LRA  433,  1  AnnCas  672. 

61.  U.  S.— Cincinnati,  etc.,  R.  Co. 
V.  Rankin.  241  U.  S.  819,  36  SCt  555. 

Ark. — Kansas  City,  etc.,  R.  Co.  v. 
Oakley,  116  Ark.  20,  170  SW  665: 
Southern  Express  Co.  v.  Meyer,  94 
Ark.  103.  125  SW  642:  St.  Louis 
Southwestern  R.  Co.  v.  Phoenix  Cot- 
ton Oil  Co.,  88  Ark.  594.  IIS  SW  393; 
Chicago,  etc.,  R.  Co.  v.  Cotton,  87 
Ark.  339,  112  SW  742;  St.  Louis,  etc., 
R.  Co.  v.  Burgln,  83  Ark.  602.  104 
RW  161:  St.  Louis,  etc..  R.  Co.  v. 
Peiirce,  82  Ark.  353,  101  SW  760.  118 
AmSR  75,  12  AnnCas  126;  St.  Louis, 
etc..  R.  Co.  v.  Wells,  81  Ark.  469,  99 
SW  534;  St.  Louis,  etc.,  R.  Co.  v. 
Spann.  57  Ark.  127,  20  SW  914; 
Little  Rock.  etc..  B.  Co.  v.  Cravens, 
57  Ark.  112,  20  SW  803.  38  AmSR 
230.  18  LRA  527  and  note. 

Ga. — Wood  V.  Southern  Express 
Co..  96  Oa.  451.  22  SE  635;  Wallace 
V.  Matthews,  89  Ga.  617,  90  AmD  473. 

Ind. — Cleveland,  etc.,  R,  Co.  v. 
Blind,    182    Ind.    Sftin- 106  NEy488: 
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making  of  a  lawful  contract  binding  upon  the  par- 
ties."^ In  considering  whether  a  shipper  had  an 
opportunity  to  choose  between  the  common-law  rate 
and  the  limited  liability  rate,  it  is  held,  the  ques- 
tion ia  not  what  the  contract  recites  in  respect  to 
the  matter,  but  whether  he  had  in  fact  a  cTiance 
to  choose  between  his-  common-law  r&te  and  a  lower 
rate  with  limited  liability.*'  Nevertheless,  where 
a  bill  of  lading  signed  by  both  parties  recites  that 
lawful  alternate  rates  based  on  specified  values 
were  oflEered,  such  recitals  constitute  admissions  by 

Cleveland,  etc.  R  Co.  v,  Hayes.  181 
Ind.  87.  102  NB  34.  103  NE  839,  104 


the  shipper  and  suflicient  prima  facie  evidence  of 
choice;  for  if  in  such  a  case  the  shipper  wishes  to 
contradict  his  own  admissions,  the  burden  of  proof 
is  on  him.^  According  to  the  decisions  of  the 
United  States  supreme  court  it  is  not  essential  that 
the  alternative  should  be  actually  presented  to  the 
shipper;**  and  this  also  seems  to  be  the  view  of 
some  of  the  state  courts,  in  which  it  has  been  held 
or  said  that  the  option  need  not  in  fact  be  offered 
to  the  shipper;  that  it  is  sufficient  if  it  would  have 
been  given  had  he  demanded  it."   Wliere  the  ship- 


NE  581;  Pittsburs,  etc..  R.  Co.  v. 
Mitchell,  17B  Ind.  196.  91  NE  736,  93 
NE  996;  Cleveland,  etc.,  R.  Co.  v. 
HoUoweit.  172  Ind.  466.  88  NK  680; 
Toledo,  etc..  R.  Co.  v.  Milner,  (A.) 
no  NE  757;  Stewart  v.  Cleveland, 
etc..  R.  Co..  21  Ind.  A.  21S,  52  NE 
89. 

Kan. — St.  Loula,  etc..  R.  Co.  v. 
Gorman,  79  Kan.  643,  100  P  647.  28 
I>RAN9  637  and  note;  Atchison,  etc.. 
R.  Co.  V.  Dill,  48  Kan.  210.  29  P 
148;  Kansas  Pac.  R.  Co.  v.  Reynolds, 
17  Kan,  251;  Atchison,  etc..  R.  Co.  v. 
Mason.  4  Kan.  A.  391,  46  P  31. 

Mich. — McMillan  v.  Michigan 
Southern,  etc.,  R.  Co.,  16  Mich.  79. 
93  AmD  208;  Michlcan  Cent.  R.  Co. 
V.  Hale.  6  Mich.  243. 

Minn. — Rust  ad  v.  Great  Northern 
R.  Co.,  122  Minn.  453.  142  NW  727; 
Murphy  v.  Wella.  99  Mfnn.  230,  108 
NW  1070;  O'Malley  v.  Great  North- 
ern R.  Co..  86  Minn.  380.  90  NE  974. 

Miss. — Covtnirton  v.  Tazoo  R.  Co., 
71  S  821-  Illinois  Cent.  R.  Co.  v.  I,.an- 
cashlre  Ins.  Co.,  79  Miss.  114.  30  S 
43. 

Mo. — Paddock  v.  Missouri  Pac.  R. 
Co..  155  Mo.  B24.  66  SW  463;  Mc- 
Fadden  v.  Missouri  Pac.  R.  Co..  92 
Mo.  343.  4  SW  689.  1  AmSR  721; 
Blankenship  v.  St.  Louis,  etc..  R. 
Co.,  160  Mo.  A.  631,  142  SW  471;  Mc- 
Elvftln  V.  St.  Louis,  etc.,  R,  Co.,  151 
Mo.  A.  126.  131  SW  73G;  Robert  v. 
Chicafto,  etc.,  R.  Co,,  148  Mo.  A,  96. 
127  SW  925;  Meyers  v.  Missouri, 
etc.  R.  Co..  120  Mo.  A.  2S8,  96  SW 
737:  Paddock  v.  Missouri  Pac.  R.  Co.. 
60  Mo.  A.  328. 

N.   H. — ^Kimball   v.   American  Ex- 

gress  Co.,  76  N.  H.  81.  79  A  492; 
aker  v.  Boston,  etc.,  R.  Co.,  74  N. 
H.  100,  65  A  386,  124  AmSR  937.  12 
AnnCas  1072. 

Tenn. — Louisville,  etc,  R.  Co.  v. 
Smith.  123  Tenn.  678.  134  SW  866; 
Nashville,  etc,  R.  Co.  v.  Stone,  112 
Tenn.  848,  79  SW  1031.  106  AmSR 
985;  Illinois  Cent.  R.  Co.  v.  Crale. 
102  Tenn.  298.  62  SW  164;  Doming 
V.  Merchants'  Cotton  Press,  etc.,  Co.. 
90  Tenn.  306.  17  SW  89.  13  LRA  518: 
Louisville,  etc..  R.  Co.  v.  Sowell,  90 
Tenn.  17,  IB  SW  837:  Louisville,  etc.. 
R.  Co.  V.  Manchester  Mills.  88  Tenn. 
653.  14  SW  314;  Louisville,  etc..  R. 
Co.  V.  Gilbert.  88  Tenn.  430,  12  SW 
1018,  7  LRA  162:  Louisville,  etc.  R. 
Co.  V.  Wynn,  88:  Tenn.  S20.  14  SW 
311. 

Tex. — Chicago,  etc.,  R.  Co.  v.  Core, 
<CIv.  A.)  176  ^W  778. 

Utah. — Bingham  v.  San  Pedro,  etc., 
R.  Co.,  39  Utah  400,  117  P  606. 

Eng. — Manchester,  etc,  R.  Co.  v. 
Brown.  8  App.  Cas.  703;  Lewis  v. 
Great  Western  R.  Co.,  3  Q.  B.  D.  195; 
McNally  V.  I^ancashtre,  etc.,  R.  Co.. 
L.  R.  8  Ir.  81. 

"The  oBsentlal  choice  of  rates 
ir  ust  be  made  to  appear  before  a 
carrier  can  successfully  claim  the 
benefit  of  such  a  limitation  and  re- 
lief from  full  liability."  Cincinnati, 
etc.,  R.  Co.  T.  Rankin'  241  V.  8.  31S, 
327.  36  set  5SS. 

"Tf  carriers  couM  maintain  limi- 
tations for  exemption  of  their  com- 
mon-law Ilablltty  In  cases  where  the 
shipner  was  not  afforded  the  oppor- 
tunity of  making  the  contract  with 
them,  the  result  would  be  that  such 
contracts  would  be  universal — that 
the  carrier's  duty  would  be  dis- 
pensed with,  and  the  policy  of  the 


law  be  defeated."  Baker  v.  Boston, 
etc.,  R.  Co.,  74  N.  H.  100.  110,  65  A 
386.  124  AmSR  937,  12  AnnCas  1072. 

[a]  AppUoatloiia  of  ml*. — (1)  A 
carrier  is  liable  for  the  destruction 
6f  a  soda  fountain  shipped  over  its 
line,  notwithstanding  a  provision  in 
the  bill  of  lading  axainst  liability 
for  breakage  of  marole,  where  the 
shipper  was  not  offered  and  could  not 
have  obtained  a  reasonable  and  bona 
fide  alternative  between  conditional 
and  unconditional  liability  on  the 
part  of  the  carrier,  but  must  have 
accepted  such  bill  of  lading,  or  he 
would  not  have  been  allowed  to  ship. 
Nashville,  etc,  R.  Co.  v.  Stone.  112 
Tenn.  348.  79  SW  1031,  105  AmSR 
955;  Illinois  Cent.  R.  Co.  v.  Craig, 
102  Tenn.  298,  52  SW  164.  (2) 
Where  a  contract  was  prepared  by  a 
carrier's  agent  on  one  of  the  car- 
rier's forms  and  tendered  the  ship- 
per of  a  carload  of  sheep,  and  that 
Is  the  only  form  of  contract  that  is 
In  use  at  the  station  from  which  he 
shipped  his  sheep,  and,  the  agent  at 
sucn  station  had  no  authority  to 
make  any  other  contract  for  the 
shipment  of  the  sheep  at  a  different 
consideration  whereby  the  risk  would 
not  be  a<i6umed,  sucti  contract  may 
be  disregarded  In  determining  the 
liability  of  the  carrier.  Cleveland, 
etc..  R.  Co.  V.  Hollowell,  172  Ind.  466. 
88  NE  680.  See  also  Little  Rock, 
etc..  R-  Co.  V.  Cravens,  57  Ark.  112. 
20  SW  803,  38  AmSR  230,  18  T..RA 
.'527  (recognizing  this  rule).  (3)  A 
special  written  contract  limiting  the 
carrier's  common-law  liability  which 
has  been  extorted  from  a  shipper 
rightfully  declining  to  sign  the  same 
by  refusal  to  transport  cattle  al- 
ready In  the  carrier's  possession,  un- 
less such  a  contract  was  signed,  is 
voidable  at  the  shipper's  election, 
St.  Louis,  etc.,  R.  Co.  v.  Gorman.  79 
Kan.  643,  100  P  647.  28  LRANS  637 
and  note.  (4)  Plaintiff,  a  shipper  of 
cattle,  demanded  an  unrestricted  lia- 
bility contract  of  defendant  railroad. 
After  the  cattle  were  loaded  and  ac- 
cepted by  defendant  to  be  delivered 
at  a  point  beyond  its  own  line,  and 
the  train  was  in  the  act  of  starting, 
plaintiff  was  compelled  to  sign  a  con- 
tract restricting  liability  to  Injuries 
on  defendant's  line,  being  refused  an 
opportunity,  to  ship  on  unrestricted 
terms.  It  was  held  that  the  re- 
strictions were  void  and  no  defense, 
where  Injury  resulted.  Chicago,  etc, 
R.  Co.  V.  Cotton,  87  Ark.  839,  112  SW 
742. 

53.  Toledo,  etc.,  R.  Co,  v.  Mllner, 
(Ind.  A.)  110  NE  757.  759. 

[a]  Xtttanrtat*  rates.^ — "As  no 
Interstate  rates  are  lawful  unless 
duly  filed  with  the  Commission,  It 
may  become  necessary  for  the  car- 
rier to  prove  Its  schedules  In  order 
to  make  out  the  requisite  choice," 
In  case  of  Interstate  shipments. 
Cincinnati,  etc,  R.  Co.  v.  Rankin,  241 
U.  S.  319,  327.  88  SCt  666.  See  also 
Tazoo,  etc.,  R.  Co.  v.  Peeples,  106 
Miss.  604,  64  8  282  (holding  that, 
where  It  does  not  appear  that  the 
lower  rate  granted  the  shipper  be- 
cause of  the  valuation  placed  by 
him  on  the  goods  transported  was 
based  on  a  schedule  of  rates  filed 
with  the  interstate  commerce  com- 
mission, the  limitation  1st  not  binding 
and  the  shipper  in  case  of  loss  Is 
entitled  to  recover  the  value  of  the 
goods);  Norfolk,  etc..  R.  Co.  v. 
Steele.  117  Va.  788.  86  SE  124  (where, 


the  court  said  that  a  carrier's  In- 
terstate contract  of  live  stock  ship- 
ment, in  terms  limiting  liability,  in 
consideration  of  being  based  on  the 
lower  rate,  not  being  referred  to  In, 
or  made  a  part  of.  Its  tariffs,  and 
not  appearing  to  have  been  passed 
on  by  the  Interstate  commerce  com- 
mission, will  not  avail  it,  it  having 
the  burden  of  showing  its  validity 
by  approval  by  the  commission). 

63.  St.  Louis,  etc..  R.  Co.  v. 
Spann.  57  Ark.  127.  20  SW  914;  Little 
Rock,  etc,  R.  Co.  v.  Cravens,  57  Ark. 
112,  20  SW  803,  38  AmSR  230,  IS 
LRA  527;  Lake  Erie,  etc,  R.  Co.  v. 
Holland,  162  Ind.  406,  69  NE  138.  68 
LRA  948;  Blankenship  v,  St  Louis, 
etc.  R.  Co..  160  Mo.  A.  631.  142  SW 
471;  Kimball  v.  American  Express 
Co.,  76  N.  H.  81,  79  A  492. 

"No  matter  what  the  contract 
contains  by  way  of  recitals  or  stipu- 
lations, if  no  opportunity  for  unre- 
stricted service  Is  afforded,  then  It  Is 
imposing  the  restricted  contract 
upon  the  shipper  without  his  con- 
sent." St.  Louis,  etc.,  R.  Co.  v. 
Wells,  81  Ark.  469,  472,  99  SW  584. 

[a]  Vbiu  a  provision  in  a  con- 
tract of  shipment  of  horses,  llnr-ltlng 
the  carriers  liability  to  one  hun- 
dred dollars  per  head  for  the  horses, 
is  invalid,  notwithstanding  a  re- 
cital therein  that  the  shipper  ac- 
knowledged that  he  had  the  option 
of  shipping  at  the  carrier's  risk  at 
a  higher  rate  but  accepted  the  lower 
rate;  the  undisputed  evidence  being 
that  he  had  no  such  option,  but  that 

[lart  of  the  horses  having  been 
oaded  in  the  car  furnished  before  he 
went  to  see  the  agent  about  the  con- 
tract, and  then,  according  to  his  tes- 
timony, he  was  plainly  told  by  the 
agent  that  if  the  horses  were  to  be 
shipped  over  that  road  he  would 
have  to  sign  that  contract,  and  that 
It  was  the  regular  contract  that  all 
shippers  were  required  to  sign,  and 
the  agent's  testimony  being  that  he 
Bimply  tendered  him  the  regular  con- 
tract that  he  tendered  everybody, 
and  that  he  signed  It,  as  everybody 
did,  "on  the  jump."  Blankenship  v. 
St.  Louis,  etc.,  R.  Co.,  160  Mo.  A.  681, 
142  SW  471. 

S4.  Cincinnati,  etc,  R.  Co.  v. 
Rankin,  241  U.  S.  319.  36  SCt  655. 

65.  Cau  V.  Texas,  etc.,  R.  Co.,  194 
U.  S.  427,  430.  24  SCt  663.  48  L.  ed. 
1053  [aff  113  Fed.  91,  51  CCA  76,  and 
foil  Arthur  v.  Texas,  etc.  R.  Co..  204 
U.  S.  605,  27  SCt  838,  61  L.  ed.  590]. 

"It  Is  urged  that  the  contract 
must  be  upon  a  consideration  otber 
than  the  mere  transportation  of  the 

f roperty.  and  an  'option  and  oppor- 
unlty  must  be  given  to  the  shipper 
to  select  under  which,  the  common 
law  or  limited  liability,  he  will  ship 
his  goods.'  If  this  means  that  a 
carrier  must  take  no  advantage  of 
the  shipper  or  practice  no  deceit 
upon  htm,  we  agree.  If  It  means 
that  the  alternative  must  be  actually 
presented  to  the  shipper  by  the  car^ 
rier,  we  cannot  agree.  .  .  .  Pri- 
marily the  carrier's  responsibility  Is 
that  expressed  In  the  common  law, 
and  the  shipper  nwy  insist  upon  the 
responsibility.  But  he  may  consent 
to  a  limitation  of  It.  and  this  is  the 
'ontlon  and  opportunity'  which  is 
offered  to  htm.  What  other  can  be 
necessary?"  Per  Kenna,  J.,  In  Can 
V.  Texas,  etc..  R.  Co.,  194  U.  S.  487, 
430.  24  SCt  663.  48  L.  ed.  1063. 
56.    Ark. — St.  Louis  Southwestern 
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per  exercises  bis  optioQ  of  cboosiuff  which  of  two 
rates  he  will  ship  by,  bis  right  to  damages  will  be 
determined  in  accordanee  with  any  reasonable  stipu- 
lations accompanying  the  rate  under  which  the  ship- 
ment is  made." 

190]  6.  Consideration^ — a.  Ntcesaitr.  Inas- 
much as  the  carrier  is  by  law  bound  to  carry  at  a 


reasonable  rate  for  all  who  may  apply  without  any 
limitation  of  common-law  liability,  a  stipulation 
relieving  him  to  any  extent  from  the  liability  im- 
posed by  law  must  be  supported  *by  some  sufft- 
cient  consideration/"  In  the  absence  of  some  such 
consideration  the  stipulation  will  not  be  valid;*" 
and,  even  where  the  carrier  contracts  to  transport 


R.  Co.  T.  Haynl«,  120  Ark.  26,  17»  SW 
170  (holding  that,  where  a  carrier  had 
-established  two  rates  for  Interstate 
stock  shipments,  one  under  an  unre- 
stricted contract  as  to  the  liability 
of  the  carrier,  and  the  other,  a  lower 
rate,  limiting  the  liability  In  certain 
respiects.  but  both  containing  the 
same  stipulations  as  to  whom  notice 
of  claim  of  damages  should  be  given, 
and  requiring  suit  therefor  to  be 
brought  within  six  months,  and  the 
.shipper  accepted  without  inquiry  the 
lower  rate,  althou^  either  was  open 
to  talm,  the  stipulations  as  to  notice 
And  time  of  bringing  suit  were  not 
rendered  void  because  the  shipper 
was  not  given,  or  expressly  offered, 
the  right  to  ship  under  an  unre- 
stricted contract}. 

Ca^ — ^Merlng  v.  Southern  Pac  Co., 
HI  CaL  297.  IIS  P  80. 

Ga.~Canby  v.  Merchants',  etc 
Transp.  Co..  16  Ga.  A.  362.  8S  SB  361 
(where  It  was  said  that  It  la  not 
necessary  that  an  alternative  con- 
tract be  presented  to  the  shipper  for 
his  choice). 

Ind. — Cleveland,  etc.  R.  Co.  v. 
Blind.  182  Ind.  398,  lOfi  NB  483  (hold- 
ing that  a  contract  for  the  shipment 
of  a  race  horse,  wherein  the  carrier's 
liability  was  limited  to  one  hundred 
dollars,  was  not  entered  Into  without 
an  opportuirfty  to  ship  at  a  higher 
rate  with  unlimited  ifablllty,  where 
there  was  no  request  so  to  ship,  and 
the  agent  would  have  granted  such  a 
request,  notwithstanding  a  rule  re- 
quiring him  to  communicate  first  with 
the  general  or  division  freight  agent). 

Mich. — Harrison  Granite  Co.  v. 
Grand  Trunk  R.  System,  176  Mich. 
144.  141  NW  642. 

Okl. — St.  Louis,  etc..  R.  Co.  v- 
Tallaferro.  156  P  359  (holding  that, 
where  a  carrier  has  properly  made, 
published,  and  filed  with  the  Inter- 
state commerce  commission  two 
rates  for  the  ohlpment  of  live  stock, 
one  based  on  the  execution  of  a  spe- 
cial contract  referred  to  In  the  rate 
sheet  so  filed,  and  a  second  higher 
rate  based  on  the  unrestricted  lia- 
bility of  the  carrier,  a  shipper  Is 
charged  with  knowledge  of  the  ex- 
istence of  the  two  rates,  and  that  he 
has  a  right  to  exercise  his  option  as 
to  which  rate  he  will  pay,  and  under 
which  liability  of  the  carrier  he  will 
ship). 

•renn, — Demlng  v.  Merchants'  Cot- 
ton Press,  etc..  Co.,  90  Tenn.  806,  17 
SW  89.  13  LRA  B18;  Louisville,  etc.. 
R.  Co.  V.  Sowell,  90  Tenn.  17.  24.  15 
SW  837  (where  It  was  said:  "Both 
the  witnesses  for  plaintiff  and  de- 
fendant agreed  that  no  other  con- 
tract than  that  signed  was  tendered, 
but  they  also  agreed  that  no  other 
was  demanded.  It  was  therefore 
competent  for  defendant  to  show 
that  It  was  willing  and  ready  to  exe- 
cute another  upon  terms  reasonable 
to  the  shipper  if  he  preferred  It"). 
See  also  as  supporting  the  rule 
Nashville,  etc.,  R.  Co.  v.  Stone.  112 
Tenn.  348,  79  SW  1031,  106  AmSR 
955;  Ijoulsville,  etc.,  R.  Co.  v.  Man- 
chester Mills,  88  Tenn.  653,  14  SW 
314;  Ix>ul8ville,  etc.,  R.  Co.  v.  Gil- 
bert. 88  Tenn.  430,  12  SW  1018,  7 
L.RA  162. 

[a]  Faots  luld  to  show  optloii^ 
(1)  where  a  carrier  did  not  refuse 
to  transport  freight,  except  Under  a 
special  contract  limiting  liability  for 
gross  negligence,  and  then  only  to 
the  extent  of  a  valuation  Axed  In  the 
contract,  but  such  contract  was  thor- 
oughly discussed  before  It  was  exe- 
cuted, and  no  objection  was  made  to 
It  by  the  shipper  who  Inserted  In  the 
contract  In  his  own  handwriting  the 
valuation  on  the  property,  the  con- 
tract was  not  ImiKtsed  on  the  shlp- 


8er  and  the  carrier's  liability  was  as 
xed  by  It.  Merlng  v.  Southern  Pac. 
Co..  161  Cal.  297,  119  P  SO.  (2)  A 
shipper's  representation  or  acknowl- 
edgment that  there  was  available  to 
him  a  higher  rate  without  limitation 
of  value  is  sufficient  proof  of  the 
fact.  Harrison  Granite  Co.  v.  Grand 
Trunk  R.  System.  17S  Mich.  144;  141 
NW  642;  Freeman  v.  St.  Lrfnits.  etc., 
R.  Co.,  188  Mo.  A.  322.  122  SW  1. 

[fo]  Paota  tasnlBoient  to  ahow 
option. — A  limited  live  stock  ship- 
ping contract,  although  reciting  that 
the  shipper  might  ship  at  the  rates 
established  by  It  therefor,  or.  In  con- 
sideration of  risks  assumed  by  the 
shipper,  at  greatly  reduced  rates.  Is 
not  sufficient  to  give  notice  to  a  ship- 
per that  he  has  an  option  to  ship  at 
rates  Imposing  a  common-law  liabil- 
ity on  the  carrier,  where'  there  Is 
nothing  In  the  contract  showing 
what  the  established  rate  of  the 
company  was.  Louisville,  etc.,  R. 
Co.  V.  Smith,  123  Tenn.  678.  134  SW 
866. 

[c]    Bvldenca  as  to  avallablUtr  of 

two  rates. — Evidence  of  shippers  of 
live  stock  that  a  carrier  had  never 
offered  them  any  contract  of  ship- 
ment except  one  containing  a  limita- 
tion of  Its  liability  was  admissible 
to  show  that  the  carrier  did  not  hold 
Itself  ready  to  make  a  contract  of 
shipment  In  which  it  should  assume 
common-law  liability.  Nashville, 
etc..  R.  Co.  V.  Stone.  112  Tenn.  *348, 
79  SW  1031.  105  AmSR  955. 

67.  Southern  R.  Co.  v.  Bynum, 
(Ala.)  69  S  820;  Toledo,  etc.,  R.  Co. 
V.  Mllner,  (Ind.  A.)  110  NE  756. 

68..  See  also  infra  |i  209,  211,  222, 
224,  225,  226. 

69.    See  cases  infra  note  60. 

60.  U.  S.— York  Mfg.  Co.  v.  Illi- 
nois Cent.  R,  Co.,  %  Wall.  107,  18  L. 
ed.  170. 

Ala. — Mouton  v.  Louisville,  etc., 
R.  Co..  128  Ala.  637.  29  S  602;  Louis- 
ville, etc.,  R.  Co.  V.  Odin.  80  Ala.  38. 

Ark. — Kansas  City,  etc.,  R.  Co.  v. 
Oakley,  116  Ark.  20,  170  SW  665; 
St,  Louis,  etc.,  R.  Co.  v.  Pearce,  82 
Ark.  353.  101  SW  760,  118  AmSR  75, 
12  AnnCas  125;  Southern  Express  Co. 
v.  Hill,  81  Ark.  1,  98  SW  371:  St. 
Louis,  etc.,  R.  Co.  V.  Marshall.  74 
Ark.  697.  86  SW  802;  St  Louis,  etc., 
R.  Co.  V.  Coolldge,  73  Ark.  112,  83 
SW  333,  108  AmSR  21.  67  LRA  555. 
3  AnnCas  682;  Little  Rock,  etc.,  R. 
Co.  V.  Cravens.  67  Ark.  112,  20  SW 
803,  38  AmSR  230,  18  LRA  527. 

Colo. — Colorado,  etc.,  R.  Co.  v. 
Manatt.  21  Colo.  A.  593,  121  P  1012. 

Ga — Georgia  R.,  etc.,  Co.  v.  Reld, 
91  Ga.  877.  17  SE  934. 

Ida. — Mcintosh  v.  Oregon  R.,  etc., 
Co.,  17  Ida.  100,  109,  106  P  66  [cU 
Cyc]. 

111. — Baltimore,  etc..  R.  Co.  v. 
Crawford,  66  111.  A.  113. 

Ind. — Adams  Express  Co.  v,  Byers. 
177  Ind.  83,  95  NE  613;  Pittsburg, 
etc..  R.  Co.  V.  Mitchell.  176  Ind.  196. 
91  NE  735,  93  NE  996:  Cleveland, 
etc..  R.  Co.  v.  Hollowell.  172  Ind.  466, 
88  NE  680;  Rosenfeld  v.  Peoria,  etc.. 
R.  Co.,  103  Ind.  121,  2  NE  344.  53 
AmR  oOO;  Evansville,  etc,  R,  Co.  v. 
McKinney,  34  Ind.  A.  402,  74  NE  148; 
Stewart  v.  Cleveland,  etc.,  R.  Co.,  21 
Ind.  A.  218.  225,  52  NE  89. 

Iowa. — Blair  v.  Wells.  155  Iowa 
190.  135  NW  615  (construing  Mis- 
souri law);  German  v,  Chicago,  etc., 
R.  Co.,  38  Iowa  127. 

Mass. — Squire  v.  New  York  Cent. 
R.  Co.,  98  Mass.  239,  93  AmD  162; 
Gage  V.  Tirrell,  9  Allen  299. 

Minn, — Rustad  v.  Great  Northern 
R.  Co.,  122  Minn.  453.  142  NW  727; 
Southard  v.  Minneanolls.  etc..  R.  Co., 
60  Minn.  382.  62  NW  442,  619;  Weh- 
mann  v.  Minneapolis,  etc.,  R.  Co.,  68 


Minn.  22,  69  NW  546. 

Miss. — Illinois  Cent.  R.  Co.  v.  Lan- 
ca8hlr«  Ina  Co.,  79  Ml^s.  Ill,  30  B 

43. 

Mo. — George  v.  Chicago,  etc.,  R. 
Co.,  214  Mo.  661,  113  SW  1099.  127 
AmSR  690;  Kellerman  v.  Kansas 
City,  etc.,  R.  Co.,  136  Mo.  177.  34  SW 
41.  37  SW  828;  McFadden  v.  Mis- 
souri Pac.  R.  Co.,  93  Mo.  343,  4  SW 
689.  1  AmSR  721;  Kolkmeyer  v.  Chi- 
cago, etc.,  R.  Co.,  192  Mo.  A.  188.  182 
SW  794;  Grant  v.  Chicago,  etc.,  R. 
Co. ,  ( A. )  1 32  S  W  811:  Simmons 
Hardware  Co.  v.  St.  Louis,  eta, 
R.  Co..  140  Mo.  A.  130.  120  8W 
663;  Holland  v.  Chicago,  etc» 
R.  Co.,  139  Mo.  A.  702,  128  SW 
987;  Burgher  v.  Wabash  R.  Co.,  139 
Mo.  A.  62,  120  SW  673;  Creel  v.  Mis- 
souri Pac.  R.  Co.,  137  Mo.  A.  27,  119 
SW  30;  Mires  v.  St.  Louis,  etc..  R; 
Co..  134  Mo,  A.  379,  114  SW  1052: 
Meyers  v.  Missouri,  etc..  R.  Co.,  120 
Mo.  A.  288,  96  SW  737;  Jones  v. 
Quincy,  etc.,  R.  Co..  117  Mo.  A.  623. 
94  SW  735;  Sloop  v.  Wabash  R.  Co., 
117  Mo.  A.  204,  84  SW  111;  Cowling 
v.  American  Express  Co..  102  Mo.  A- 
366,  76  SW  712;  Phoenix  Powder  Mfg. 
Co.   v.  Wabash    R.   Co.,   101    Mo.  A. 

442.  74  SW  492;  Live  Stock  Co.  V. 
Kansas  City,  etc.,  R.  Co.,  100  Mo.  A. 
674.  75  SW  782;  Paddock  v.  Missouri 
Pac.  R.  Co..  60  Mo.  A.  328;  Duvenlck 
V.  Missouri  Pac.  R.  Co.,  57  Mo.  A- 
650;  Crow  v.  Chicago,  etc..  R.  Co.,  67 
Mo.  A-  135:  Hance  v.  Wabash  West- 
ern R.  Co..  56  Mo.  A.  476. 

N.  H. — Kimball  v.  American  Ex- 
press Co..  76  N.  H.  81,  79  A  492. 

N.  T. — Nelson  v.  Hudson  River  R. 
Co..  48  N.  Y.  498;  Jennings  v.  Grand 
Trunk  R.  Co..  52  Hun  227.  5  NYS 
140  [aff  127  N.  T.  488.  28  NE  394]; 
Potter  V.  Sharp,  24  Hun  179;  Lee  V. 
Marsh,  43  Barb.  102,  28  HowPr  275: 
Barnes  v.  Long  Island  R.  Co..  47 
Misc.  318.  93  NTS  616  trev  on  other 
grounds  115  App.  DIv.  44.  100  NYS 
693  (aff  191  N.  Y.  528  mem.  84  NE 
1108  n-em)];  Rubens  v.  Ludgate  HIU 
SS.  Co..  20  NYS  481  [aff  143  N.  Y. 
629  mem.  37  NE  825  mem]. 

N.  C. — Jones-Lane  Co.  v.  Atlantic 
Coast  Line  R.  Co.,  148  N,  C.  680.  62 
SE  701;  Everett  v.  Norfolk,  etc.,  R. 
Co.,  130  N.  C.  68.  50  SE  557,  1  LRA 
NS  986  and  note;  Gardner  v.  South- 
ern R.  Co..  127  N.  C.  293.  37  SE  328. 

Okl. — Chicago,  etc..  R.  Co.  v. 
Wehrman,  25  Okl.  147.  105  P  328. 

Or. — lAcey  V.  Oregon  R.,  etc,  Co., 
63  Or.  696.  128  P  999. 

S.  C. — Pennsylvania  R.  Co.  v.  Kim- 
ball. 88  SB  14;  Faulk  v.  Columbia, 
etc..  R.  Co..  82  S.  C.  369.  64  SE  383. 

Tenn- — LoulevUle,  etc..  R.  Co.  v, 
Gilbert.  88  Tenn.  430,  12  SW  1018.  7 
LRA  162;  Dlllard  v.  Louisville,  etc, 
R.  Co..  2  Lea  288. 

Tex, — International,  etc.,  R.  Co.  v. 
Rathblath,  (Civ.  A.)  167  SW  7S1; 
Chicago,  etc.,  R.  Co.  v.  Scott,  (Civ. 
A.)  166  SW  294;  Missouri,  etc.,  R. 
Co.  V.  Harrlman.  (Civ.  A.)  128  SW 
932;  Missouri,  etc.,  R.  Co.  v.  Rich,  61 
Tex.  Civ.  A.  312.  112  SW  114;  St. 
Louis,  etc..  R.  Co.  v.  Rogers.  49  Tex. 
Civ.  A.  304.  108  SW  1027;  St.  Louis, 
etc.,  R.  Co.  v.  Broslus.  47  Tex.  Civ. 
A.  647.  106  SW  1131;  Houston,  etc., 
R.  Co.  V.  Smith.  44  Tex.  Civ.  A.  299. 
97  SW  836;  Ft.  Worth,  etc..  R.  Co. 
V.  Wright.  24  Tex.  Civ.  A.  291.  58  SW 
846;  Texas  Cent.  R.  Co.  v.  Fisher,  IB 
Tex.  Civ.  A.  63.  38  SW  392. 

W.  Va- — Berry  v.  West  Vlrglnlat 
etc..  R.  Co..  44  W.  Va.  fiSS,  SO  SB  148, 
67  AmSR  781. 

Wis. — Schaller  v.  Chicago,  etc..  R. 
Co..  97  Wis.  31.  71  NW  1042. 

Eng. — Wyld  V,  Pickford,  8  M.  i  W. 
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property  under  a  limited  liability  for  a  good  con- 
sideration, such  as  a  reduced  rate,  saeh  contract 
is  of  no  effect  where  the  carrier  did  not  in  fact 
transport  the  ifroperty  at  a  reduced  rate."* 

[$  191]  b.  Snffldency"— (1)  In  OenecaL  There 
is  not  a  sufficient  consideration  for  a  stipulation 
limiting  the  carrier's  wnnmon-law  liability  where 
the  services  rendered  by  the  carrier  and  the  charges 
for  carriage  are  in  no  respect  different  from  what 
they  would  be  if  there  were  no  fecial  contract.*^ 

Agreement  to  transfer.  Mere  acceptance  of 
goods  and  an  agreement  to  ship  them  do  not  con- 
stitute a  sufficient  consideration."  The  reason  for 
this  is  obvious ;  the  carrier  is  bound,  on  the  ship- 
per's demand,  to  perfoim  the  transportation  witii- 
out  exacting  from  the  shipper  an  agreement  to 
relieve  the  carrier  from  any  part  of  its  common- 
law  liability.** 

A  pass  entitling  tiift  shipper  to  free  transporta- 
tion is  a  sufficient  consideration." 

Tlranspartation  over  line  of  connecting  carrier. 
So  in  the  absence  of  statute  an  agreement  by  the 
carrier  to  transport  the  goods  shipiwd  not  only  over 
its  own  line  but  over  that  of  a  connecting  carrier 
is  a  sufficient  consideration,  as  the  carrier  is  not 
bound  at  common  law  to  transport  goods  over  any 
line  bnt  its  own."    However,  by  the  construction 

{tlaeed  on  the  Cannack  amendment,  the  common 
aw  is  changed  so  far  as  interstate  shipments  are 
concerned,  and .  the  carrier  is  bound  to  make  a 

the  transportation  of  property  of  a 
given  clasa  and  then  by  contract 
supported  by  no  other  consideration 
than  its  undertaking  to  convey  the 
property,  exempt  itself  from  a  part 
of  Its  legal  duties  towards  the  ship- 
per." Leas  V.  Quincy,  etc..  R.  Co., 
16?  Mo.  A.  455,  461,  136  SW  963. 

[a]  AppUoAtioii*  of  rnl«. — (1>  Tn 
the  absence  of  a  special  considera- 
tion therefor,  a  provision  In  a  bill 
of  lading  for  the  shipment  of  cattle 
that  the  shipper,  in  consideration  of 
the  rate  named,  agreed  to  water  and 
to  feed  the  stock  at  his  own  expense, 
and.  in  the  event  of  any  unusual  de- 
lay or  detention,  he  also  agreed  to 
accept  as  full  compensation  for  any 
loss  or  damage  the  amount  actually 
expended  by  him  in  the  purchase  of 
feed  and  water  for  the  stock  shipped, 
was  unenforceable.  Rice  v.  Wabash 
R.  Co.,  106  Mo.  A.  371,  8"  SW  974. 
(2)  A  clause  in  a  bill  of  lading  re- 
stricting the  carrier's  liability  by 
providing  that  it  should  not  be  liable 
for  brcaKage  or  leakage  of  a  stock 
of  drugs  shipped,  where  the  regular 
local  tariff  rates  were  charged  for 
transportation,  was  void  for  want  of 
consideration.  St.  Louis,  etc.  R.  Co. 
v.  Caldwell.  89  Ark.  218.  116  SW  210. 

ei.  Colorado,  etc.,  R.  Co.  v.  Ma- 
natt,  21  Colo.  A.  693,  121  P  1012; 
Missouri,  etc..  R.  Co.  v.  Darlington, 
(Tpx.  Civ.  A.)  40  SW  550. 

ea.  Otlivr  lUiistrations  of  what  is 
or  is  not  sufflctent  consideration  see 
Infra  f  192  et  seq. 

es.  Stewart  v.  Cleveland,  etc.,  R. 
Co..  21  Ind.  A.  218.  52  NR  89. 

64.  Mcintosh  v,  Oregon  R,.  etc.. 
Co.,  17  Ida.  100.  105  P  66;  Chicago, 
etc.,  R.  Co.  v.  Hare,  36  Ind.  A.  422, 
76  NE  867;  Wehnrann  v.  Mlnneapo- 
Ila.  etc..  R.  Co.,  58  Minn.  22,  59  NW 
646;  Burgher  v.  Wabash  R.  Co..  189 
Mo.  A.  62.  120  SW  673;  Meyers  v. 
Missouri,  etc.,  R.  Co.,  120  Mo.  A,  288. 
96  SW  737. 

"A  contract  qualifying  the  respon- 
sibility imposed  upon  the  carrier  by 
the  common  law  must  be  supported 
by  a  valuable  consideration,  apart 
from  the  mere  acceptance  of  the 
property  for  carriage."  Lake  Erie, 
etc.,  R.  Co.  V.  Holland,  162  Ind.  406, 
412.  69  NE  138. 

[a]  In  WnMSOta  this  doctrine 
-■^aa  not,  however,  recognized  In  the 


contract  for  through  shipment  over  connecting 
lines;""  so  that  it  is  obvious  that  so  far  as  inter- 
state shipments  are  concerned  an  agreement  of  an 
initial  carrier  to  ship  goods  ovnr  the  line  of  a  con- 
necting carrier  will  constitute  no  consid^tion  for 
a  limitation  o£  liability. 

192]  (8)  Bedncad  Freigbt  Rates.  A  lower 
freight  rate  is  the  usual  but  not  the  universal  con- 
sideration for  a  limited  liability  contract  and  is 
very  generally  hdd  to  be  sufficient."  In  other 
words,  no  other  consideration  need  be  shown  for  a 
limited  liability  contract  other  than  the  lower  rates 
in  force  for  shipments  made  under  such  contract.^ 
However,  such  concession  in  chaiges  must  be  actual 
and  not  flctitious."^  And  notwithstanding  the 
recital  in  a  contract  of  shipment  that  the  limita- 
tions are  made  in  consideration  of  a  reduced  rate 
or  othw  valuable  consideration,  if  it  is  shown  that 
there  is  no  such  reduced  rate  or  other  valuable 
consideration,  the  carrier  is  liable  just  as  if  the 
contract  had  contained  no  sneh  stipulation." 

What  constitateB.  Where  the  carrier  has  bnt  one 
regular  rate  applicable  for  a  given  class  of  prop- 
erty, it  is  not  a  reduced  or  special  rate,  such  as 
will  serve  as  a  consideration  for  the  limitation  of 
its  common-law  liability.'"  There  is  no  reduced 
late  authorizing  a  limitation  of  liability  shown  by 
a  contract,  where  the  reduced  rate  named  in  th'e 
contract  is  a  reduction  from  a  rate  bawd  on  the 
weight  of  the  article  shipped,  while  the  limitation 


earlier  case  of  Hutchinson  v.  C3il- 
cago,  etc.,  R.  Co..  37  Minn.  524,  8S 
N'W'.433  (where  it  was  held  that  de- 
livery ana  acceptance  of  animals  for 
carriage  was  a  sufnclent  mutual 
consideration  to  sustain  an  agree- 
ment as  to  the  extent  of  defendant's 
liability). 

66.  Meyers  v.  Mfssourl,  etc.,  R. 
Co.,  120  Mo.  A.  288.  96  SW  737.  To 
same  effect  Wehmann  v.  Minneapolis, 
etc..  R.  Co.,  68  Minn.  22,  69  NW  546. 

ee.  Carter  v.  Southern  R.  Co..  3 
Ga.  A.  34,  59  SE  209;  Simms  v.  New 
Orleans,  etc.,  R.  Co.,  122  La.  268.  47 
S  602. 

67.  Mobile,  etc.,  R.  Co.  v.  Browns- 
ville Livery,  etc.,  Co.,  123  Tenn.  298, 
130  SW  788. 

68.  See  infra  Ji  858-860. 

69.  U.  S. — Jennings  v.  Smith.  106 
Fed.  139,  45  CCA  24S. 

Ala. — Mouton  v.  Louisville,  etc.,  R. 
Co..  128  Ala.  537,  29  S  602. 

Ind. — Stewart  v.  Cleveland,  etc..  R. 
Co..  21  Ind.  A.  218.  52  NE  81. 

Kan. — Metz  v.  Chicago,  etc..  R.  Co., 
90  Kan.  460,  135  P  667. 

La. — Simms  v.  New  Orleans,  etc., 
R.  Co.,  122  La.  268.  47  S  602. 

Mich. — Harrison  Granite  Co.  v. 
Grand  Trunk  R.  System,  175  Mich. 
144.  141  NW  642. 

Minn. — Carpenter  v.  U.  S.  Express 
Co..  120  Minn.  59,  139  NW  154. 

Mo, — McPadden  v,  Missouri  PUc. 
R.  Co.,  92  Mo.  343.  4  SW  689,  1  Am 
SU  721;  Mires  v.  St.  Louis,  etc..  R. 
Co..  134  Mo.  A.  379.  114  SW  1052; 
Hancock  v.  Chicago,  etc.,  R.  Co.,  131 
Mo.  A.  401,  111  SW  619:  Fulbrlght  v. 
Wabash  R.  Co.,  118  Mo.  A.  482,  94 
SW  992;  Bowrlng  v.  Wabash  R.  Co.. 
77  Mo.  A.  250;  Duvenlck  v.  Missouri 
Pac.  R.  Co.,  57  Mo.  A.  550. 

Tenn. — Mobile,  etc.,  R.  Co.  v. 
Brownsville  Livery,  etc.,  Co.,  123 
Tenn.  298.  130  SW  788;  Nashville, 
etc..  R.  Co,  v.  Stone.  US  Tenn.  348, 
79  SW  1031,  106  AmSH  955;  Louis- 
ville, etc.,  R.  Co.  V.  Manchester 
Mills.  88  Tenn.  653,  14  SW  314;  Dll- 
lard  V.  Louisville,  etc..  R.  Co.,  2  Lea 
288. 

Tex. — Galveston,  etc..  R.  Co.  v. 
Sparks.  (Civ.  A.)  162  SW  943. 

70.  Carpenter  v.  U.  S.  Express 
Co..  120  Minn.  59,  139  NW  164. 

71.  Lake  Erie,  etc..  R.  Co.  v.  Hol- 
land, 162  Ind.  406,  69  NE  138;  Mc- 


Fadden  v.  Missouri  Pac.  R.  Co.,  92 
Mo.  343.  4  SW  689,  1  An-SR  721; 
Duvenick  v.  Missouri  Pac.  R,  Co.,  67 
Mo.  A.  550. 

72.  George  v.  Chicago,  etc.,  R.  Co., 
224  Mo.  651,  113  SW  1099.  127  AmSR 
690;  Ward  v.  Missouri  Pac.  R.  Co.. 
158  Mo.  226.  68  SW  28;  McKlnstrey 
v.  Chicago,  etc..  R.  Co..  153  Mo.  A. 
546.  134  SW  1061;  Holland  v.  Chicago, 
etc.,  R.  Co..  139  Mo.  A.  702,  123  SW 
987;  Bowrlng  v.  Wabash  R.  Co..  90 
Mo.  A.  324.    And  see  infra  %  193. 

73.  Kansas  City,  etc..  R.  Co,  v. 
Oakley.  115  Ark.  20,  170  SW  566; 
George  v.  Chicago,  etc.,  R.  Co.,  214 
Mo.  551.  113  SW  1099.  127  AmSR 
690;  Leas  v.  QuIoct.  etc..  R.  Co..  167 
Mo.  A.  46S,  136  SW  963;  Summers  v. 
Wabash  R.  Co.,  114  Mo.  A.  452,  7» 
SW  481  [app  dism  199  U.  S.  610  mem,. 

26  set  745  mem,  60  L.  ed.  332  meml; 
Bowrlng  v.  Wabash  R.  Co.,  90  Mo.  A. 
324;  Paddock  v.  Missouri  Pac.  R. 
Co.,  60  Mo.  A.  328.  Compare  Cau  v. 
Texas,  etc..  R.  Co.,  194  U.  S.  427,  431, 
24  set  663,  48  L.  ed.  1053  [foil  Arthur 
V.  Texas,  etc.,  R.  Co.,  204  U.  S.  606. 

27  set  338,  51  L.  ed.  590]  (where  the 
court  said:  "It  is  again  urged  that 
there  was  no  Independent  considera- 
tion for  the  exemption  expressed  in 
the  bill  of  lading.  This  point  wa* 
made  In  York  Mfg.  Co.  v.  Illinois 
Cent.  R.  Co.,  3  Wall.  (U.  S.)  107,  18 
L.  ed.  170.  In  response  it  was  said: 
'The  second  position  is  answered  by 
the  fact,  that  there  is  no  evidence 
MiHt  a  consideration  was  not  given 
for  the  stipulation.  The  company, 
probably,  had  rates  of  charges  pro- 
portioned to  the  risks  they  assumed 
from  the  nature  of  the  goods  car- 
ried, and  the  exception  of  losses  by 
fire  must  m-cessarlly  have  afTected 
the  conii'ensation  den-anded.  Be  :hi;j 
as  it  may,  the  consideration  ex- 
prea.sed  was  sufficient  to  support  the 
entire  contract  made.'  In  other 
words,  the  consideration  expressed 
In  the  bill  of  lading  was  sulllcient 
to  support  its  stipulations.  This 
effect  13  not  averted  by  showing  that 
the  defendant  had  only  one  rate.  It 
was  the  rate  also  of  all  other  roads, 
and  presumably  it  was  adopted  an-.', 
offered  to  shippers  in  view  of  tho 
limitation  of  the  common  lew  liabil- 
ity of  the  roads"). 

"It  would  be  a  logical  absurdity 


^or  later  caMi,  Ocvvlopaunts  and  oluuins  In  the  law  see  cumulative  Annotations,  mne  title,  iiaga&nd  ju>t«juin|iber. 
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applies  to  the  article  re^rdless  of  weight.'*  And 
it  has  been  held  that  a  contract  reciting  that  the 
price  charged  for  tran^ortation  is  *'at  the  rate 

of    tariff    per  cwt. "  must  be  construed 

to  mean  that  the  price  charged  ia.  the  full  tariff 
rate  and  shows  a  want  of  consideration  for  a  limi- 
tation of  liability,  notwithstanding  a  recital  that 
the  rate  chai^d  was  less  than  the  rate  charged 
for  shipments  transported  at  the  carrier's  risk;" 
and  where  the  carrier  estimates  the  weight  of  the 
goods  shipped  at  less  than  the  estimate  furnished 
it  by  the  shipper,  and  incorporates  its  estimate  in 
the  contract,  and  bases  the  freight  rate  on  such 
estimate,  it  is  estopped  to  claim  that  by  reason  of 
the  fact  that  the  goods  ran  over  the  estimated 
weight  the  shipment  was  made. at  a  reduced  freight 
rate  which  entitled  it  to  limit  its  common-law 
liability." 

[$  193]  c.  Evidence  of  Consideration,  lliere  is 
a  sharp  conflict  of  authority  as  to  presumptions 


to  speak  of  :i  rate  on  a  ^Iven  class 
of  property  as  a  reduced  rate  when 
there  is  but  one  rate  for  such  class. 
The  adjective  'reduced'  Implies  a 
comparison,  and  if  there  is  but  one 
rate  with  what  may  It  be  compared? 
It  fs  not  permissible  to  ero  outside  of 
the  subject-matter  to  seek  a  com- 
parison. The  rate  on  Coal  may  be 
less  than  on  dry  gxwda,  but  that  fact 
would  not  make  It  a  reduced  rate. 
Necessarily  the  comparison  must  be 
made.  If  at  all,  with  another  higher 
rate  on  the  same  class  of  property 
■jid  if  there  Is  no  such  rate  there 
can  be  no  reduced  rate."  Leas  v. 
Qufncy.  eta.  H.  Co.,  157  Mo.  A.  46S, 
461,  136  SW  $63. 

"The  term  'reduced  rate'  presup- 
poses the  existence  of  a  hlkber  reeu- 
lar  rate  available  to  the  snipper  for 
the  carriage  of  the  same  class  of 
property  under  a  contract  that  leaves 
unimpaired  the  carrier's  common  law 
liabtllty  and  certainly  does  not  mean 
a  lower  rate  than  that  provided  for 
the  transportation  of  some  other 
class  of  property."  Flcklin  v. 
Wabash  R.  Co.,  IIT  Mo.  A.  221,  226, 
93  SW  847. 

[a]  In  applTliiff  this  role  (1)  it 
was  held  that,  where  a  carrier  had 
one  rate  on  horses  valued  at  one 
hundred  dollars  which  was  the  regu- 
lar tariff  rate,  and  the  contract  of 
shipment  attempted  to  differentiate 
that  rate  Into  a  reduced  rate  by  com- 
paring it  with  hi^rher  rates  charged 
for  horses  of  higher  value,  such  a 
comparison  Is  improper,  and  will  not 
serve  as  a  consideration  for  a  lim- 
ited valuation  clause.  Leas  v. 
Quincy.  etc..  R.  Co..  157  Mo.  A.  455. 
461,  136  SW  963  (where  the  court 
said:  "There  was  but  one  rate  on 
horses  valued  at  $100 — the  regular 
tariff  rate — and  the  contracts  of 
Bhlpment  attempted  to  dlfTerentlate 
that  rale  into  a  reduced  rate  by  com- 
paring tt  with  the  higher  rates 
charged  for  horses  of  higher  value. 
Such  comparison  n-anifestly  is  im- 
proper. For  purposes  of  revenue, 
defendant  has  separated  horses  into 
different  classes,  and  It  would  be 
just  as  reasonable  and  logical  to 
compare  the  rates  on  coal  and  dry 
goods;  on  rough  stone  and  cut  stone, 
or  on  pig  Iron  and  castings,  as  to 
compare  the  rate  on  a  horse  valued 
at  one  hundred  dollars  with  the 
higher  rate  on  a  horse  valued  at  two 
hundred  dollars"):  Creel  v.  Mis- 
souri Pac.  R.  Co..  137  Mo.  A.  27.  119 
RW  30.  (2)  A  similar  ruling  was 
made  in  Flcltlln  v.  Wabash  R,  Co., 
117  Mo.  A.  221,  93  SW  847,  where  a 
<arrler's  cattle  contract  provided  that 
ihe  cattle  were  valued  at  fifty  dol- 
lars a  head  and  were  shipped  sub- 
ject to  the  rules  of  the  company  and 
of  the  schedule  of  valuation  and 
weights,  such  valuation  being  named 
by  the  shipper  "both  for  the  pur- 
pose of  securing  a  reduced  freight 
rate"  and  that  Jn  case  of  loss  or  in- 
Jury  to  the  cattle  the  liability  of  the 


carrier  should  not  exceed  the  amount 
per  head  so  stated.  The  carrier  had 
no  other  rate  than  that  charged  for 
the  shipment  of  cattle  of  such  valu- 
ation between  the  iMlnts  in  question, 
but  did  have  higher  rates  for  cattle 
of  higher  proportionate  value,  and 
also  had  but  one  form  of  contract 
which  provided  a  limited  liability. 
It  was  held  that  such  contmct  was 
Ineftectlve  to  limit  the  carrier's .  lia- 
bility. 

[b]  Bffeot  of  fallnx*  to  flie  Mliedr 
vie  of  hSghmi  rataa  wltb.  ooananiaBtoa. 

—The  granting  of  rates  specified  in 
a  schedule  filed  with  the  interstate 
commerce  commission  la  not  a  con- 
alderatton  for  a  contract  limiting  the 
railroad  oonrpsny's  liability  for  de- 
lay in  the  transportation  of  live 
stock,  although  the  company  had  a 
schedule  of  other  and  higher  rates 
which  was  not  filed  with  the  com- 
mission (Summers  v.  Wabash  R.  Co., 
114  Mo.  A.  452,  79  SW  481).  as  under 
the  circumstances  the  carrier  has  but 
one  rate  (GrlfBn  v.  Wabash  R.  Co., 
HE  Mo.  A.  549,  91  SW  1016).  See 
also  Meyers  v.  Missouri,  etc..  R.  Co.. 
120  Mo.  A.  288,  96  SW  737  (holding 
that,  the  contract  of  affreightment 
in  the  case  of  an  interstate  shipment 
having  expressed  no  consideration 
for  the  agreement  limiting  the  car- 
rier's liability,  the  carrier  may  not 
show  a  reduced  rate  aa  a  considera- 
tion, unless  it  shows  that  the  claimed 
reduced  rate  was  Included  in  the 
schedule  of  rates  filed  with  the  Inter- 
state commerce  commission  and  was 
duly  posted,  and  hence  was  a  rate 
that  the  carrier  could  offer,  there 
being  no  presumption  that  this  was 
the  case), 

74.  Burns  v.  Chicago,  etc..  R.  Co., 
151  Mo.  A.  673,  132  SW  1;  Hancock 
V.  Chicago,  etc.,  R.  Co.,  131  Mo.  A, 
401,  111"  SW  519. 

75.  George  v.  Chicago,  etc..  R.  Co., 
214  Mo.  651,  113  SW  1099,  127  AmSR 
690:  Kellerman  v.  Kansas  City,  etc., 
R.  Co.,  136  Mn.  177,  34  SW  41.  37  SW 
828  faff  68  Mo.  A.  255];  Burns  v. 
Chicago,  etc.,  R.  Co.,  151  Mo,  A.  573. 
132  SW  1;  Holland  v.  rhlcajro,  etc., 
R,  Co.,  139  Mo.  A.  702.  123  SW  987. 

78.  Rice  v.  Wabash  R.  Co.,  106  Mo. 
A.  371.  378,  80  SW  974  (where  the 
court  said:  "The  error  In  the  esti- 
mate was  the  company's  not  the 
plaintiff's.  The  plaintiff  having  made 
the  contract  on  the  estimate  made 
by  the  company  to  carry  the  cattle 
for  a  fixed  sum.  the  defendant  Is  In 
no  position  to  demand  a  greater  sum, 
and  much  less  to  claim  that  It  car- 
ried the  cattle  for  a  reduced  freight 
rate"), 

77.  U.  S. — Cau  V.  Texas,  etc..  R. 
Co.,  194  U,  S.  427.  24  SCt  663.  48  L. 
ed.  1053;  York  Mfg.  Co.  v.  Illinois 
Cent.  R.  Co.,  3  Wall.  107,  18  L.  ed. 
170. 

Ind, — Evanaville,  etc.,  R,  Co.  v. 
Kevekordes,   (A.)  69  NE  1022.  1024 

Sphere  the  court  said:    "The  burden 
establish  the  absence  of  such  con- 


and  burden  of  proof  in  respect  of  consideration  for 
limited  liability  contracts.  .  According  to  one  tine 
of  decisions,  it  will  be  presumed,  where  a  contract 
limiting  the  common-law  liability  of  a  carrier  is 
shown,  that  there  was  a  snffieient  consideration 
consisting  in  a  reduced  rate  or  the  like,  and  the 
burden  is  on  the  shipper  if  he  seeks  to  avoid  the 
limitation  on  the  ground  of  want  of  consideration 
to  establish  this  fact  by  clear  and  satisfactory 
testimony.^^  On  the  other  hand,  another  line  of 
decisions  establishes  the  doctrine  that,  unless  it 
appears  from  a  recital  in  the  contract  or  other 
competent  evidence  that  a  reduced  rate  of  freight 
or  other  consideration  was  in  fact  given,  the  limita- 
tion of  liability  contained  in  the  contract  is  inopera- 
tive;^* but  where  this  view  prevails,  the  recital  of 
a  reduced  freight  rate  in  the  contract  is  prima 
facie  evidence  of  that  fact  and  sufficient  to  support 
a  verdict  where  nothing  to  the  contrary  appears/^ 
and  the  burden  of  proving  the  contrary  is  on  the 

slderatlon  rested  upon  appellee,  he 
having  alleged  its  absence  in  his 
complaint.  It  la  true  that  the  con- 
tract in  suit  does  not.  In  terms,  state 
a  consideration  for  the  stipulation  as 
to  value,  as  was  done  by  the  con- 
tracts considered  in  most  cases  where 
the  burden  is  declared  to  ber  upon 
the  shipper:  but,  under  the  Issues  In 
this  case,  the  shipper  suing  upon  a 
written  contract,  and  seeking  to  be 
relieved  from  a  certain  clause 
thereof  upon  the  ground  that  it  la 
without  consideration,  he  must  estab- 
lish such  allegation,  or  fall  in  ex- 
cluding such  clause,  severable  though 
it  be'T. 

Mtch.—McMillan  v.  Michigan 
Southern,  etc.,  R.  Co.,  16  Mich.  79.  93 
AmD  208, 

Minn. — Wehmann  v.  Minneapolis, 
etc.,  R.  Co.,  S8  Minn.  22,  69  NW  546 
(dictum). 

Wis. — Schaller  v.  Chicago,  etc.,  R. 
Co.,  97  Wis.  31.  71  NW  1042. 

(a]  WHere  by  statute  a  oontraot 
Imports  a  oonsldaratlon. — Where,  by 
statute,  a  contract  in  writing  and 
signed  by  the  parties  Imports  a  con- 
sideration, the  fact  that  a  contract 
for  limited  liability  In  writing  and 
signed  by  the  parties  does  not  show 
a  reduced  rate  or  other  consideration 
Is  not  material,  and  no  proof  of  con- 
sideration is  necessary.  Sprague  v. 
Missouri  Pac.  R.  Co.,  34  Kan.  347,  8 
P  465. 

78.  Mcintosh  v.  Oregon  R.,  etc., 
Co.,  17  Ida.  100,  105  P  66;  Phoenix 
Powder  Mfg.  Co.  v.  Wabash  R.  Co., 
196  Mo.  663,  94  SW  235;  Kellerman 
v,  Kansas  City,  etc.,  R.  Co.,  136  Mo. 
177,  34  SW  41,  37  SW  828;  Mires  v. 
St.  Louis,  etc..  R.  Co.,  134  Mo.  A.  379, 
114  SW  1052;  Phcenlx  Powder  Mfg, 
Co.  v.  Wabasn  R.  Co..  120  Mo.  A. 
566.  97  SW  256;  Phrenix  Powder  Mfg. 
Co.  V.  Wabash  R.  Co.,  101  Mo.  A.  442. 
74  SW  492;  Duvenlck  v.  Ml.osouri  Pac. 
R.  Co.,  67  Mo.  A.  550. 

[a]  The  burden  Is  on  the  cazxier 
to  show  an  adequate  oonslderstion 
for  a  limitation  of  liability,  when 
It  relies  on  a  contract  containing  a 
limitation  of  this  character.  Fickltn 
V.  Wabash  R.  Co.,  117  Mo.  A.  221.  93 
SW  847;  Phoenix  Powder  Mfg.  Co.  V. 
Wabash  R,  Co.,  101  Mo.  A.  442,  74 
SW  492. 

[b]  The  mare  fact  that  a  shipper 
aooepts  »  bill  of  lading  Hmttlng  lia- 
bility of  the  carrier  without  such 
contract  showing  a  consideration 
therefor  does  not  authorize  the  pre- 
sumption of  a  consideration.  Mcin- 
tosh V.  Oregon  H,,  etc.,  Co.,  17  Ida. 
100.  105  P  66. 

re]  Bringing  suit  on  a  oontraot 
•Tiaeuced  by  a  Mil  of  lading  does  not 
operate  as  an  admission  that  the  pro- 
vision therein  limiting  the  carrier's 


liability  Is  valid  and  supported  by  a 
consideration.  Phsnix  Powder  Mfg. 
Co.  v.  Wabash  R.  Co.,  101  Mo.  A.  442, 
74  SW  492. 

79.  Wabash  R,  Co.  v.  Sloop,  200 
Md.  198,  98  SW  eOTLJ^oenlz  iWder 
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shipper.*"  Regardless  of  which  of  the  two  fore- 
going views  prevails,  such  recitals  are  not  coDcln- 
sive,  and  parol  evidence  is  admissible  to  show  that 
notwithstanding  the  recitals  no  reduction  in  rates 
or  other  consideration  was  in  fact  given  and,  on 
the  other  hand,  although  the  contract  may  contain 
no  recital  as  to  a  reduced  rate  of  freight,  parol 
evidence  is  admissible  to  show  that  a  reduced  rate 
was  in  fact  given,"  And  in  any  event  if  abatement 
of  rates  is  expressly  forbidden  by  statute,  there 
can  be  no  presumption  of  a  reduced  rate.^ 

194]  6.  Reasonableness  of  Limitation."  The 
validity  of  stipulations  limiting  the  carrier's  liabil- 
ity is  to  be  determined  by  their  reasonableness  and 
their  conformity  to  the  sound  public  policy,  in 


accordance  with  which  the  obligations  of  the  ear- 
rier  to  the  public  are  settled.^  It  cannot  lawfully 
stipulate  for  exemption  from  liability,  unless  such 
exemption  is  just  and  reasonable,^  and  unless  the 
contract  is  freely  and  fairly  made.'*^  No  con- 
tractual limitation  is  reasonable  which  is  sabversiTe 
of  public  policy.** 

195]  7.  What  Limitatioiu  of  LlabiUty  Formis- 
sible — a,  Negligmce — (1)  Rule  in  America— (a)  lit 
Al^nce  of  Organic  or  Statutory  ProriaioBS-  Bagn- 
latLng  Subject—  aa.  Majority  Role.*^  In  the  absence 
of  statute,  it  is  settled  by  the  wei^t  of  authority 
in  the  United  States,  that  whatever  limitations 
against  its  common-law  liability  are  permissible  to 
a  carrier,  it  cannot  limit  its  liability  for  injury  to 


Mfs.  Co.  V.  Wabash  R,  Co..  196  Mo. 
663,  94  SW  236:  McPadden  v.  Mis- 
souri Pac.  R.  Co..  92  Mo.  343.  4  SW 
689,  1  AmSR  721;  McEIvaln  v.  St. 
Louis,  etc..  R.  Co.,  151  Mo.  A.  126, 
131  SW  736;  Holland  v.  Chicago,  etc.. 
R.  Co.,  139  Mo.  A.  702,  123  SW  987; 
Bursrher  v.  Wabash  R.  Co.,  139  Mo. 
A.  62.  120  aW  673;  Freeman  v.  St. 
LouiR,  etc.,  R.  Co.,  138  Mo.  A.  322, 
122  SW  I;  Mires  v.  St.  Louis,  etc..  R. 
Co..  134  Mo.  A.  379,  114  SW  1062; 
Shelton  v.  St.  Louis,  etc.,  R.  Co..  131 
Mo.  A.  560.  110  SW  627;  Hancock  v. 
Chicago,  etc.,  R.  Co.,  131  Mo.  A.  401. 
Ill  SW  519;  Myers  v.  Missouri,  etc., 
R.  Co..  120  Mo.  A.  288.  96  SW  737; 
Wyrick  V.  Missouri,  etc..  R.  Co..  74 
Mo.  A.  406:  Plerson  v.  Northern  Pac. 
R.  Co.,  61  Wash.  450,  112  P  509. 

[a]  Uiipptr  bouad  hy  reoltRli  of 
OOBtrAOt. — "In  the  absence  of  fraud 
or  Imposition,  a  patron  of  a  railroad, 
like  other  men.  Is  bound  by  the  con- 
tract he  executes.  It  fs  for  him  to 
examine  and  ascertain  its  text  be- 
fore affixing  his  signature.  After 
that,  he  Is  presumed  to  know  the 
contents  of  the  contract  executed  by 
htm,  and  is  bound  prima  facie  at 
least,  by  the  recitals  of  fact  against 
his  Interest  contained  therein," 
Hires  V.  St.  Louis,  etc.,  R.  Co.,  134 
Mo.  A.  379.  386,  114  SW  IflSS. 

[b]  VaUnre  to  spselfy  tlu  rate 
xendeve&p— A  recital  that  the  rate 
charged  wan  a  reduced  rate  Is  nuga- 
tory. The  special  rate  should  be 
mentioned,  so  that  It  can  be  ascer- 
tained from  an  examination  of  the 
contract  what  rate  was  In  fact 
charged.  Georpe  v.  Chicago,  etc.,  R. 
Co.,  214  Mo.  651.  113  SW  1099,  127 
AmSR  690;  Hancock  v,  Chicago,  etc., 
R.  Co.,  131  Mo.  A.  401.  Ill  SW  519; 
Phtpnix  Powder  Mfg.  Co.  v.  Wabash 
R.  Co..  120  Mo.  A.  666,  97  SW  266: 
Kell'erman  v.  Kntisas  City,  etc.,  R. 
Co..  68  Mo.  A.  255, 

Ccl  Other  recitals  held  Insnlll- 
oient. — A  recital  In  a  bill  of  lading 
that  the  shipment  wan  carried  at  a 
special  rate  In  conslder.Ttlon  of  a 
stipulation  liquidating  damages  In 
case  of  Injury  was  Insufflcient  alone 
to  show  a' carriage  at  a  reduced  rate. 
Keyes-Marshall  Bros.  Livery  Co.  v. 
St.  Louis,  etc.,  R.  Co.,  113  Mo.  A.  144, 
87  SW  553. 

80.  Freeman  v.  St.  Louts,  etc.,  R. 
Co.,  138  Mo.  A.  322,  122  SW  1;  Shel- 
ton  V.  St.  Louis,  etc..  R.  Co.,  131  Mo. 
A.  660,  110  SW  627. 

81.  Lake  Erie.  etc..  R.  ("o.  v.  Hol- 
land, 162  Ind.  406,  69  NIC  138.  140,  63 
LRA  948;  Ward  v.  Missouri  Pac.  R. 
Co.,  158  Mo.  226,  58  SW  28  (holding 
that,  although  the  speclol  contract 
recites  that  It  is  given  in  considera- 
tion of  a  special  rate,  yet.  If  the  evi- 
dence shows  that  the  rate  charged 
was  the  regular  rate,  the  limitation 
will  be  Invalid);  Kellerman  v.  Kansas 
City.  eto..  R.  Co..  136  Mo.  177,  34  SW 
41,  37  SW  828;  Burgher  v.  Wabash 
R.  Co.,  139  Mo.  A.  62.  120  SW  673; 
McFadden  v.  Missouri  Pac  R.  Co.. 
92  Mo.  A.  343,  4  .SW  689.  1  AmSR 
721;  BowrlrifT  v.  Waba.-^h  R.  Co.,  90 
Mo.  A.  324;   Bowrlngr  v.  Watiash  Ji. 


Co.,  77  Mo.  A.  2fiO.   Jlnd  see  Bupra 

S  192. 

83.  Phcenix  Powder  Mfg.  Co.  v. 
Wabash  R.  Co.,  101  Mo.  A.  442.  74 
SW  492.  And  see  cases  supra  note 
78. 

83.  Wehmann  v.  Minneapolis,  etc., 
R.  Co..  68  Minn.  22,  69  NW  546  (hold- 
ing that,  where  by  reason  of  the 
establishment  of  a  tariff  of  Joint 
rates  by  connecting  carriers  for  in- 
terstate commerce  deduction  from 
such  established  rates  would  be  pro- 
hibited by  the  Interstate  commerce 
law,  there  can  be  no  consideration 
for  the  limitation  of  liability). 

84.  Qnestion  of  law  or  of  fact  see 
infra  fi  601. 

85.  See  cases  Infra  notes  86-88. 

86.  U.  S. — Cau  V.  Texas,  etc.,  R. 
Co.,  194  U.  S.  427,  24  SCt  663,  48  L. 
ed.  1053;  Hart  v.  Pennsylvania  R. 
Co..  112  U.  S.  331,  5  SCt  151,  28  L.  ed. 
717;  Southern  Express  Co.  v.  Cald- 
well, 21  Wall.  264,  22  L.  ed.  656;  New 
York  Cent.  R.  Co.  v.  Lockwood,  17 
Wall.  357,  21  L.  ed.  627;  Inman  v. 
Seaboard  Air  Line  R.  Co..  159  Fed. 
960;  Pacific  Coast  SS.  Co.  v.  Bancroft- 
Whitney  Co.,  94  Fed.  180,  36  CCA  185 
[rev  on  other  grounds  180  U.  S.  48, 
21  SCt  278,  45  L.  ed.  419]. 

Ala. — Western  R.  Co. '  v.  Harwell, 
91  Ala.  340,  8  S  649;  Louisville,  etc., 
R.  Co.  V.  Oden,  SO  Ala.  38. 

Colo. — Union  Pac.  R.  Co.  v.  Stu- 
peck,  50  Colo.  161,  114  P  646:  Colo- 
rado, etc.,  R.  Co.  v.  Manatt,  21  Colo. 
A.  593,  121  P  1012. 

Fla. — Summeriin  v.  Seaboard  Air 
Line  R.  Co..  56  Fla.  687,  47  S  667,  ISl 
AmSR  164,  19  LKANS  191. 

Hawaii. — Ephraim  v.  Forest  Queen, 
7  Hawaii  170. 

Ida. — Mcintosh  v.  Oreson  R.,  etc., 
Co.,  17  Ida.  100,  109,  166  P  66  lott 
Cyc]. 

Ind. — ^E^ransvllle,  etc,  R.  Co.  t.  Mc- 
Klnney,  34  Ind.  A.  402.  73  NK  148. 

Iowa.— Blair  v.  Wells,  16B  Iowa 
190.  135  NW  615. 

La. — BerJe  v.  Texas,  etc.,  R.  Co., 
37  La.  Ann.  468. 

Md. — McCoy  v.  Erie,  etc.,  Transp. 
Co.,  42  Md.  498. 

Mass. — Cox  V.  Centra]  Vermont  R. 
Co..  170  Mass.  129,  49  NB  97;  Squire 
V.  New  York  Cent.  R.  Co.,  98  Mass. 
239.  93  AmD  162. 

Minn. — Rustad  v.  Qreat  Northern 
R.  Co.,  122  Minn.  463.  142  NW  727; 
McGrath  V.  Northern  Pac  R.  Co.,  121 
Minn.  268.  141  NW  164,  LRA19I5D 
644;  O'Connor  V.  Great  Northern  R. 
Co.,  118  Minn.  223,  136  NW  743;  Por- 
teous  V.  Adams  Express  Co.,  112 
Minn.  31.  127  NW  429;  Ostroot  v. 
Northern  Pac.  R.  Co..  Ill  Minn.  504, 
127  NW  177;  Murphy  v.  Wells-Fargo, 
99  Minn.  230.  108  NW  1070. 

Mo. — McEIvaln  v.  St.  Louis,  etc. 
R.  Co.,  151  Mo.  A.  126.  131  SW  736; 
Potts  V.  Wabash,  etc.,  R.  Co..  17  Mo. 
A.  394. 

Mont. — Wall  v.  Northern  Pac.  R. 
Co..  50  Mont.  122,  146  P  291;  Nelson 
V.  (Ireat  Northern  R.  Co.,  28  Mont. 
297,  72  P  642. 

N.  C. — Parker  v.  Atlantic  Coast 
TJne  It.  Co.,  J31  N.  P.  827.  SE 
1005,    133   N.   C.   335,   45  SE  658,  63 


LRA  827;  Qwyn  Harper  Mfg;.  Co.  v. 
Carolina  Cent.  R.  Co..  128  N.  C.  280, 
38  SE  894,  83  AmSR  675;  Gardner  v. 
Southern  R.  Co.,  127  N.  C.  293,  37 
SB  328;  Branch  v.  Wilmington,  etc.. 
R.  Co..  88  N.  C.  67S;  Captiuwt  v.  Sea- 
board, etc.,  R.  Co.,  81  N.  C.  438,  31 
AmR  506. 

Okl. — Chicago,  etc..  R.  Co.  v.  Wehr- 
man,  25  Okl.  147.  105  P  828. 

Pa. — Wlllock  V.  •  Pennsylvainia  R. 
Co.,  166  Pa.  184,  30  A  948,  46  AmSR 
674,  27  LRA  228. 

Tenn. — Louisville,  etc.,  R.  Co.  v. 
Gilbert.  88  Tenn.  430,  12  SW  1018,  7 
LRA  162. 

Tex. — St.  Louis  Southwestern  R. 
Co.  v.  Melntyre,  36  Tex.  Cfv.  A.  899, 
82  SW  346;  Missouri,  etc.,  R.  Co.  v. 
Graves,  (A.)  16  SW  102. 

Utah. — Bingham  v.  San  Pedro,  etc.. 
R.  Co.,  39  Utah  400,  117  P  666;  Ben- 
son v.  Oregon  Short  Line  R.  Co.,  35 
Utah  241,  59  P  1072,  136  AmSR  lOBS, 
19  AnnCaa  803. 

Vt. — Leavens  v.  American  Express 
Co.,  86  Vt.  342.  85  A  557,  AnnCas 
1915C  1188;  Sprlggs  v.  Rutland  R. 
Co,.  77  Vt.  847,  60  A  143. 

Eng. — Peek  v.  North  Stattordehlre 
R.  Co.,  10  H.  L.  Cas.  478,  11  Reprint 
1109,  5  ERC  286. 

Can. — Grand  Trunk  R.  Co.  v.  Vogel, 
11  Can.  S.  C.  612. 

"The  rule  that  stipulations.  In- 
sisted on  by  carriers  or  other  per- 
sons who  stand  in  such  a  position 
towards  their  customers  as  enables 
them  to  compel  compliance  with  their 
demands  or  destroy  their  customer's 
business,  should  be  judged  of  by  their 
fairness  and  be  held  void  whenever 
they  are  unreasonable  or  oppressive. 
Is  one  of  general  acceptance.  Public 
policy  compels  its  acceptance  In  all 
civilized  countries."  Wlllock  v. 
Pennsylvania  R.  Co.,  166  Pa.  184,  191, 
30  A  948,  45  AmSR  674,  27  LRA  228. 

87.  Summeriin  v.  Seaboard  Air 
Line  R.  Co.,  56  Fla.  687.  47  S  657,  131 
AmSR  164,  19  LRANS  191;  8t  LoulS, 
etc..  R.  Co.  v.  Gorman,  79  Kan.  643, 
100  P  647,  28  LRANS  687  and  note; 
O'Connor  v.  Great  Northern  R.  Co., 
118  Minn.  223,  186  NW  743;  Hanson 
V.  Great  Northern  R.  Co.,  18  N.  D. 
324,  121  NW  78.  188  AmSR  768. 

"Contracts  of  common  carriers,  like 
those  of  persons  occupying  a  fidu- 
ciary character,  giving  them  a  posi- 
tion in  which  they  can  take  undue 
advantage  of  the  persona  with  whom 
they  contract,  must  rest  upon  their 
fairness  and  reasonableness."  Sum- 
meriin V.  Seaboard  Air  Line  R.  Co., 
56  Fla.  687,  «92,  47  S  667,  131  AmSR 
164,  19  LRANS  191. 

88.  Nelson  v.  Great  Northern  R~ 
Co..  28  Mont.  297,  72  P  642. 

89.  Oron  rsfeveneesi 
Limitation  of  liability: 

Against  negligence  of  connecting 
carrier  see  infra  |  807  et  seq. 
Operation    and    effect   of  limitation 
against  liability  for  negligence 
see  Infra  |  314. 
Sufficiency  of  cars  furnished  see  su- 
pra Hi  92,  97-99. 
That  contract  will  not  be  construed: 
so  as  to  exempt  carrier  from  liabil- 
ity for  negligence  see  infra  9  236. 


For  later  eases,  Oemopaunt*  and  emoffwi  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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or  loss  of  goods  shipped,  where  such  injury  or  loss  |  is  caused  by  its  own  n^ligence.**    This  is  the 


90.  U.  S. — GeoFK*  M.  Pierce  Co. 
V.  Wells,  23S  U.  S.  278.  B5  SCt  361. 
69  Lh  ed.  676;  Santa  Fe,  etc.,  R.  Co. 
V.  Grant  Bros.  Constr.  Coy  228  U.  S. 
177.  33  SCt  474.  67  L.  ed.  787:  Adama 
Hxpreea  Co.  v.  Croninser,  226  U.  S. 
491,  33  SCt  148,  67  L.  ed.  314,  44  L.RA 
NS  267;  The  Kensington,  183  U.  S. 
263.  23  SCt  102,  46  U  ed.  190;  Balti- 
more, etc.,  R.  Co.  V.  Voight.  176  U.  S. 
498,  20  SCt  385,  44  L.  ed.  560:  Cal- 
deron  v.  Atlas  S3.  Co..  170  U.  S.  272. 

18  SCt  688,  42  L.  ed.  1033;  Primrose 
V.  Western  Union  Tel.  Co.,  154  U.  S. 
1,  14  SCt  1098,  38  L.  ed.  883;  Ken- 
tucky Bank  v.  Adams  Express  Co., 
93  U.  8.  174,  23  L.  ed.  872;  U.  S.  Ex- 

Eress  Co.  t.  Kountze,  8  Wall.  843,  19 
.  ed.  457;  York  Mfg.  Co.  v.  Illinois 
Cent.  R.  Co.,  S  Wall.  107,  18  L.  ed. 
170;  Inman  v.  Seaboard  Air  Line  R. 
Co..  169  Fed.  960;  Liverpool,  etc.,  Ins. 
Co.  V.  McNeill,  89  Fed.  131,  32  CCA 
173:  Thomas  v.  Wabash,  etc.,  R.  Co., 
63  Fed.  200  [aff  71  Fed.  481,  19  CCA 
88];  May  v.  The  Pohatan.  6  Fed.  376; 
Ormaby  v.  Union  Pac.  R.  Co..  4  Fed. 
706.  SMcCrary  48;  The  Invincible,  13 
F.  Cas.  No.  7,066.  S  Sawy.  17S;  Seller 
V.  The  Pacific.  21  F.  Cas.  No.  12,644, 
Deady  17,  l  Or.  409. 

Ala.— Central  of  Georgia  R.  Co.  v. 
MerrlU.  153  Ala.  277,  279,  45  S  628 
(cit  Cyc];  Louisville,  etc.,  R.  Co.  v. 
Oden,  80  Ala.  38:  South,  etc.,  Ala- 
bama R,  Co.  V.  Wilson,  78  Ala.  687; 
South,  etc.,  Alabama  R.  Co.  v.  Hen- 
leln,  56  Ala.  368;  Steele  v.  Townsend, 
37  Ala.  247,  79  Aml>  49;  Nashville, 
etc,  R.  Co.  V.  Hinds,,  S  Ala.  A.  696, 
69  S  S70;  Robertson  v.  Southern  R. 
Co.,  4  Ala.  A.  385.  69  S  232. 

Ark. — Kansas  City,  etc..  R.  Co.  v. 
Oakley.  115  Ark.  20,  170  SW  565;  St. 
Louis  Southwestern  R.  Co.  v.  Wal- 
lace, 90  Ark.  138.  143,  118  SW  412 
felt  Cycl;  Arkansas  Southern  R.  Co. 
V.  Mnrphy,  83  Ark.  562.  103  SW  743; 
Little  Rock,  etc..  R.  Co.  v.  Talbot,  47 
Ark.  »7,  14  SW  471;  St.  Louis,  etc., 
R.  Co.  V.  Leaser,  46  Ark.  236;  Little 
Rock,  etc..  R.  Co.  V.  Talbot,  89  Ark. 
623. 

Cal, — Hooper  v.  Wells.  27  Cal.  11. 
85  AmD  211.  Rule  modified  by  ex- 
press statutory  provision  see  infra  S 
206. 

Colo. — Union  Pac.  R.  Co.  v.  Ralney. 

19  Colo.  226,  34  P  986;  Merchants' 
Dispatch,  etc.,  Co.  V.  Comforth,  3 
Colo.  tSO,  26  AmR  767;  Union  Pac.  R. 
Co.  V.  Llbby.  27  Colo.  A.  Ill,  146  P 
1076:  Milton  v.  Denver,  etc,  B.  Co.. 

I  Colo.  A.  SOT.  29  P  22. 

ConnJ — Catrp  v.  Hartford,  etc.. 
Steamboat  Co.,  43  Conn.  333;  Welch 
V.  Boston,  etc..  R.  Co..  41  Conn.  333; 
Hale  V,  New  Jersey  Steam  Nav.  Co.. 
16  Conn.  539.  39  AmD  398. 

Del. — Truax  v.  Philadelphia,  etc., 
R.  Co..  8  Del.  233. 

T>.  C. — Gait  v.  Adams  Express  Co.. 

II  App.  124.  48  AmR  742. 

Ga.— -Southern  Express  Co.  v. 
Hanaw.  134  Ga.  446,  67  SE  944.  137 
AmSR  227;  Georgia  R.,  etc.,  Co.  v. 
Keener.  93  Ga.  808,  21  SE  287.  44 
AmSR  197;  Georgia  R.  Co.  v.  Gann, 
fiS  Oa.  >60;  Berry  v.  Cooper,  28  Ga. 
641:  Brannon  v.  Atlanta,  etc.,  R.  Co., 
4  Ga.  A.  749.  62  SE  468;. Atlanta,  etc^ 
R.  Co.  T.  Broome,  8  Ga.  A.  641.  60  SB 
3S6:  Atlantic  Coast  Line  R.  Co.  v. 
Goodwin,  1  Ga.  A.  361,  57  8K  1070. 
Compare  Georgia  cases  cited  infra 

IS  sSTiss- 

Hawaii.— Ephraim  v.  Foreat  Queen, 
7  Hawaii  170;  Perreira  v.  The  Ameri- 
can S3.  Arizonan,  3  Hawaii  Fed.  530; 
Honolulu  Rapid  Transit,  etc.,  Co.  v. 
American-Hawaiian  SS.  Co.,  3  Ha- 
waii Fed.  11. 

Ida. — ^Mcintosh  v.  Oregon  R.,  etc., 
Co.,  17  Ida.  100,  106  P  66. 

111.^ — Cbeckley  Illinois  Cent.  R. 
Co.,  267  111.  491.  100  NB  942,  44 
1.RAN8  1127,  AnnCasl914A  1202; 
Adams  Express  Co.  v.  Btettaners,  61 
111.  1S4.  14  AmR  67:  Swift  v.  Louts- 
vine,  etc,  R.  Co..  180  111.  A.  104;  Wa- 
bash R.  Co.  v.  Poster,  127  III.  A.  201: 
C1e\-eland.  etc.  R.  Co.  v.  Newlln,  74 
111.  A.  63S:  Chicago,  etc,  R.  Co.  v. 
rhanman.  36  111.  A.  604  raflC  138  111. 
56.  24  NE  417.  21  AmSR  fi87  and  note. 


8  LRA  608].  Compare  Illinois  cases 
Infra  8  198. 

Ind. — Cleveland,  etc.,  R.  Co.  v.  Hol- 
lowell,  172  Ind.  466,  88  NB  680;  Lake 
Erie.  etc..  R.  Co.  v.  Holland,  162  Ind. 
406,  68  NE  138,  63  LRA  948;  Rosen- 
feld  V.  Peorta,  etc..  R.  Co..  103  Ind. 
121,  2  NE  344,  63  AmR  600;  Ohio,  etc., 
R.  Co.  V.  Selby,  47  Ind.  471.  IT  AmR 
719;  Michigan  Southern,  etc.,  R.  Co. 
V.  Heaton,  37  Ind.  448,  10  AmR  89; 
Indianapolis,  etc..  R,  Co.  v.  Cox.  29 
Ind.  360.  95  AmD  640;  Parrill  v. 
Cleveland,  etc.,  R.  Co..  23  Ind.  A,  638, 
55  NE  1026. 

Kan. — Metz  v.  Chicago,  etc.,  R.  Co.. 
90  Kan.  4C0.  135  P  667;  Ward  v.  Chi- 
cago, etc.,  R.  Co..  87  Kan.  824,  126  P 
1083:  Sprague  v.  Missouri  Pac.  R.  Co.. 
34  Kan.  347,  8  P  465;  Kansas  Cttv, 
etc.,  R.  Co.  V,  Simpson.  30  Kan.  646. 
2  P  821,  46  AmR  104;  Leavenworth, 
etc.,  R.  Co.  v.  Maris,  16  Kan.  333; 
St.  Louis,  etc..  R.  Co.  v.  Piper,  13 
Kan.  505;  Goggin  v.  Kansas  Pac.  R. 
Co..  12  Kan.  416;  Missouri  Valley  R, 
Co.  V.  Caldwell.  8  Kan.  244.  Compare 
Kansas  cases  cited  Infra  9  198. 

Ky. — Louisville,  etc.,  R.  Co.  v, 
Plummer.  35  SW  1113.  18  KyL  228; 
Louisville,  etc..  R.  Co.  v.  Owen,  93 
Ky.  201.  19  SW  690,  14  KyL  118; 
Louisville,  etc.,  R.  Co.  v.  Rogers,  10 
KyL  726;  Louisville,  etc.,  R.  Co.  v. 
Spalding,  8  KyL  356:  LoulavIIle,  etc., 
R.  Co.  V.  Betz,  7  KyL  606;  Crawford 
V.  Adams  Express  Co.,  7  KyL  362; 
Adams  Express  Co.  v.  Marshall.  6 
KyL  291;  Cincinnati  Southern  R.  Co. 
V.  Potts,  10  Ky.  Op.  394;  Louisville, 
etc,  R  Co.  Lockman,  9  Ky.  Op. 
617. 

La.— National  Rice  MlUinr  Co.  v. 
New  Orleans,  etc.,  R.  Co..  132  ui.  615. 

61  S  708.  AnnCa8l914D  1099;  Max- 
well V.  Southern  Pac.  R.  Co.,  48  Ls. 
Ann.  385,  19  S  287;  HlgglnB  v.  New 
Orleans,  etc..  R.  Co.,  28  La.  Ann.  133; 
Newman  v.  Smoker,  26  La.  Ann.  803; 
Simon  V.  Steamship  Fung  Shuey,  21 
La.  Ann.  363-  New  Orleans  Mut.  Ins. 
Co,  V.  New  Orleans,  etc.  R.  Co..  20 
La.  Ann.  308;  Roberts  v.  Riley,  15 
La.  Ann.  103,  77  AmD  183;  Truxlllo 
V.  Texas,  etc.,  R.  Co..  7  La.  A.  (Or- 
leans) 18.  Compare  Hlgglns  v.  New 
Orleans,  etc.,  R.  Co.,  28  Xa.  Ann.  183, 
134  (where  the  court  said:  "All  con- 
tracts may  be  made,  except  those 
reprobated  by  law  or  public  policy, 
and  a  contract,  by  whioh  one  stipu- 
lates for  exemption  from  responsi- 
bility for  losses  occasioned  to  an- 
other from  the  negligence  of  his 
agents  or  servants.  Is  not  against 
public  policy  or  forbidden  by  law; 
but  if  the  losses  resulted  from  the 
fraudulent,  willful,  or  reckless  mis- 
conduct of  the  agent  or  employee,  it 
would  be"). 

Me. — Willis  V.  Grand  Trunk  R.  Co., 

62  Me.  488;  Fillebrown  v.  Grand 
Trunk  R.  Co.,  65  Me.  462,  92  AmD 
806-  Stone  v.  Waltt,  31  Me.  409.  52 
AmD  62X;  Sager  v.  Portsmouth,  etc., 
R.  Co..  81  Me.  228.  50  AmD  669. 

Md. — Merchants',  etc.,  Transp.  Co. 
v.  Eichherg.  109  Md.  211.  71  A  993, 
180  AmSR  624. 

Mass. — Cox  V.  Central  Vermont  R. 
Co.,  170  Mass.  129.  49  NB  97;  Hoad- 
ley  V.  Northern  Transp.  Co.,  115  Mass. 
304.  15  AmR  106;  Medfleld  School 
Dlst.  V.  Boston,  etc,  R.  Co..  102  Mass. 
552,  3  AmR  502;  Grace  v.  Adams,  100 
Mass.  505,  97  AmD  117.  1  AmR  131. 

Minn. — Porteous  v.  Adams  Express 
Co..  112  Minn.  31,  127  NW  429; 
O'Malley  v.  Great  Northern  R.  Co..  86 
Minn.  380,  90  NW  974;  Ortt  v.  Min- 
neapolis, etc.,  R.  Co.,  36  Minn.  396.  31 
NW  619;  Chrlstenson  v.  American  Ex- 
press Co..  15  Minn.  208.  2  AmR  122. 

Miss. — Johnson  v.  Alabama,  etc.,  R, 
Co..  69  Miss.  191.  11  S  104.  30  AmSR 
534;  Chicago,  etc..  R.  Co.  v.  Abe's,  60 
Miss.  1017:  Chicago,  etc..  R.  Co.  v. 
Moss.  GO  Miss.  1003.  46  AmR  428: 
New  Orleans,  etc.,  R.  Co.  v.  Paler.  68 
Miss.  911:  Mobile,  etc.,  R.  Co.  v. 
Weiner,  49  Miss.  725;  Southern  Ex- 
press Co.  V.  Moon,  39  Miss.  822. 

Mo. — McFadden  v.  Missouri  Pac  R. 
Co,.  92  Ho.  343.  4  SW  689,  1  AmSR 


721;  Ball  v.  Wabash,  etc.  R.  Co..  83 
Mo.  674;  Clark  v.  St.  Louis,  etc.,  R. 
Co.,  64  Mo.  440;  Read  v.  St.  Louis, 
etc.,  R.  Co.,  60  Mo.  199;  Ketchum  v. 
American  Merchants'  Union  Express 
Co..  52  Mo.  390;  Levering  v.  Union 
Transp..  etc..  Co.,  42  Mo.  88,  97  AmD 
320;  Leas  v.  Qulncy,  etc..  R.  Co,,  157 
Mo.  A  456,  186  SW  963;  Hahn  v.  St. 
Louis,  etc,  R.  Co.,  141  Mo.  A.  453, 
125  SW  1185;  Llbby  v.  St.  Louis,  etc., 
R.  Co.,  137  Mo.  A.  276,  117  SW  669; 
Pulbrlght  V.  Wabash  R.  C0..1II8  Mo. 
At  482,  94  SW  992;  OrlfTln  v.  Wabash 
R.  Co.,  116  Mo.  A.  649,  91  SW  1015; 
Jones  V.  St  Louis,  etc,  R.  Co,.  116 
Mo.  A.  232,  91  SW  158;  Botts  v.  Wa- 
bash R.  Co.,  106  Mo.  A.  397,  80  SW 
976;  Cowling  v.  American  Express 
Co.,  102  Mo.  A.  366.  76  SW  712;  D. 
Klass  Commn.  Co.  v.  Wabash  R.  Co.. 
80  Mo.  A.  164;  Kirby  v.  Adams  Ex- 
press Co..  2  Mo.  A.  369. 

Mont. — Nelson  v.  Great  Northern 
R.  Co.,  28  Mont.  297,  72  P  642. 

Nebr. — Miller  v.  Chicago,  etc..  R. 
Co.,  85  Nebr.  458.  123  NW  449;  Atchi- 
son, etc.,  R.  Co.  V.  Lawler,  40  Nebr. 
356.  58  NW  966;  Chicago,  etc..  R.  Co. 
V.  Witty.  32  Nebr.  275,  47  NW  183. 
29  AmSR  436;  Atchison,  etc,  R.  Co. 
V,  Washburn.  6  Nebr.  117. 

N.  li. — Peerless  Mfg.  Co.  v.  New 
York,  etc,  R.  Co^n  N.  H.  328,  61  A 
611;  Barter  v.  Wheeler,  49  N.  H.  9, 
6  AmR  434;  Hall  v.  Cheney,  36  N.  H. 
26;  Moses  v.  Boston,  etc.,  II.  Co.,  84 
N.  H.  71,  66  AmD  223. 

N.  J. — American  Silk  Dyeing,  etc. 
Co.  V.  Fuller's  Sbcpress  Co.,  82  N.  J. 
L.  654,  82  A  894:  Atkinson  v.  New 
York  Transfer  Co.,  76  N.  J.  L.  608,  71 
A  278;  Paul  v.  Pennsylvania  R  Ca. 
70  N.  J,  L.  442,  67  A  139;  Trenton 
Pass.  R.  Co.  V.  Guarantee  Liability 
Xndemn.  Co,.  60  N.  J.  L.  246.  37  A 
669.  44  LRA  213;  Ashmore  v.  Penn- 
sylvania Steam  Towing,  etc,  Co.,  38 
N.  J.  L,  180. 

N.  C. — Lyon  v.  Atlantic  Coast  Line 
R.  Co..  165  N,  C.  143,  81  SE  1;  Kime 
v.  Southern  R.  Co..  160  N.  C.  467,  76 
SE  509.  43  LRANS  617;  Herring  V. 
Atlantic  Coast  Line  R.  Co..  160  N.  C. 
2B2.  76  SE  527  [quot  Cyc];  J.  M. 
Pace  Mule  Co.  v.  Seaboard  Air  Line 
H.  Co..  160  N.  C.  215,  76  SE  613; 
Harden  v.  Chesapeake,  etc.,  R.  Co., 
157  N.  C.  238,  72  SE  1042;  Klssenger 
v.  Fitzgerald,  162  N.  C.  247,  67  SE 
688;  Strlngfleld  v.  Southern  R.  Co.. 
162  N.  C.  128,  67  SE  333;  McConnell 
V.  Southern  R.  Co.,  144  N.  C.  87,  56 
SE  659;  Parker  v.  Atlantic,  etc.,  R. 
Co.,  133  N.  C.  335,  45  SE  668,  63  LRA 
827;  Gardner  v.  Southern  R.  Co.,  127 
N.  C.  293.  37  SE  328;  Mitchell  v- 
Carolina  Cent.  R.  Co.,  124  N,  C.  236, 
32  SE  671,  44  LRA  515;  Phifor  v. 
Carolina  Cent.  R.  Co.,  89  N.  C.  311, 
45  AmR  687;  Capehart  v.  Seaboard, 
etc.,  R.  Co.,  81  N.  C.  438.  31  AnrR 
505. 

Oh. — Pittsburgh,  etc.,  R.  Co.  v. 
Sheppard,  66  Oh.  St.  68.  46  NE  61, 
60  AmSR  732;  Western  Union  Tel. 
Co.  V.  Grtswold.  37  Oh.  St.  301,  41 
AmR  500;  Cincinnati,  etc..  R.  Co.  v. 
Pontius,  19  Oh.  St.  221,  2  AmR  391; 
Welsh  v.  Pittsburg,  etc..  R.  Co.,  10 
Oh.  St.  65.  75  AmD  490;  Davidson  V. 
Graham,  2  Oh.  St.  131;  Lake  Shore, 
etc.,  R.  Co.  V.  Gibson,  28  Oh.  Cir.  Ct. 
538;  Pennsylvania  Co.  v.  Toder,  25 
Oh.  Cir.  Ct.  32. 

Okl.— St.  Louis,  etc.,  R.  Co.  v.  Zlck- 
afoose,  39  Okl.  302,  135  P  406;  St. 
Louis,  etc..  R.  Co.  v.  Copeland,  23 
Okl.  837.  102  P  104;  Blaclcwell  Mill- 
ing, etc.,  Co.  v.  Western  Union  Tel. 
Co.,  17  Okl.  376.  381.  89  P  235.  10 
AnnCas  855  [cit  Cyc]. 

Or. — Wells  V.  Great  Northern  R. 
Co..  59  Or.  165.  114  P  92,  116  P  1070. 
34  LRANS  818,  825. 

Pa  — Eokert  v.  Pennsylvania  R.  Co., 
211  Pa.  267.  60  A  7S1.  107  AmSR  671: 
Hughes  V.  Pennsylvania  R-  Co--  202 
Pa  222.  51  A  990.  97  AmSR  713.  G3 
LRA  513:  Willock  y.  f  «""sylvanla  TV 
Co..  166  Pa.  184.  30  A  948.  45  AmSR 
674.  27  LRA  228;  Pennsylvania  R.  Co 
V.  Ralordon.  119  Pa.  577.  13  A  324.  4 
AmSR  670;  OrogaiyWv  A^*™^  Bjxpresp 
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[§§  195-196 


common-law  doctrine  and  it  makes  no  difference 
that  there  is  no  statutoiy  prohibition  against  eon- 
tracts  of  this  character.'^ 

OonBideration.  The  fact  that  there  is  a  consid- 
eration consisting  in  a  reduced  rate  of  freight  or 
the  like  does  not  in  any  way  altect  the  operation  of 
the  rule.*" 

[$  196]  bb.  Considwations  on  Which  Rule  Based. 

The  rule,  it  is  said,  rests  on  considerations  of  public 
policy.*"  The  undertaking  is  to  carry  the  goods,  and 
to  relieve  the  shipper  from  all  pliability  for  loss  or 


damage  arising  from  negligence  in  performing  its 
contract  is  to  ignore  the  contract  itself."*  The 
natural  effect  of  a  limitation  of.  liability  against 
negligence  is  to  induce  want  of  eare  on  the  part  of 
the  carrier  iii  the  performance  of  its  duty."  The 
shipper  and  the  common  carrier  are  not  on  equal 
terms ;  the  shipper  must  send  his  freight  by  the  com- 
mon carrier,  or  not  at  all;  he  is  therefore  entirely 
at  the  mercy  of  the  carrier,  unless  protected  by  the 
higher  power  of  the  law  against  being  forced  into 
contracts  limiting  the  carrier's  liability.*^  Suph 


Co..  114  Pa.  628,  7  A  134,  60  AmR 
360;  American  Kxpress  Co.  v.  Sands, 
65  Pa.  140;  Farnham  v.  Camden,  etc.. 
R,  Co.,  55  Pa.  53;  Goldey  v.  Pennsyl- 
vania R.  Co.,  30  Pa.  242,  72  AraD  703; 
Camden,  etc.,  R.  Co.  v.  Baldauf,  16 
Pa.  67,  66  AmD  481 ;  Solomon  v. 
Adams  Express  Co.,  47  Pa.  Super. 
423  [rev  on  other  grounds  231  U.  S. 
7S8,  84  set  324.  68  U  ed.  469]; 
Howard  v.  Anrerlcan  Express  Co.,  47 
Pa.  Super.  416;  Wright  v.  Adams  Ex- 
press Co..  43  Pa.  Super.  40  [aft  230 
Pa.  635,  79  A  760];  Stewart  v.  Balti- 
more, etc.,  R.  Co..  37  Pa.  Super.  273; 
Trace  v.  Pennsylvania  R.  Co..  26  Pa, 
Super.  466;  Allam  v.  Pennsylvania  R. 
Co.,  3  Pa.  Super,  335  [rev  on  other 

E-ounds  183  Pa,  174,  38  A  709,  39 
RA  636];  Fern  v.  Adams  Express 
Co.,  20  Pa.  Diat.  726:  Rltz  v.  Penn- 
sylvania R.  Co..  8  Phlla.  82.  Compare 
PennBylvanla  cases  supra  1  68;  Infra 
i  19«. 

R.  I. — Hubbard  v.  Harden  Szpress 
Co.,  10  R.  I.  244. 

S.  C— Black  V.  Atlantic  Coast  Line 
R.  Co.,  82  S.  C.  478,  64  SE  418;  Craw- 
ford v.  Southern  R.  Co.,  66  8.  C.  186. 
34  SE  80;  Wallln^ord  v.  Columbia, 
etc.,  R.  Co.,  26  S.  C.  258,  2  SB  19; 
Levy  V.  Southern  Express  Co.,  4  S.  C. 
284. 

Tenn. — Illinois  Cent.  R.  Co.  v. 
Southern  Seating,  etc.,  Co.,  104  Tenn. 
668,  68  SW  803,  78  AmSR  933,  60 
LRA  729;  Bird  v.  Southern  R.  Co.,  99 
Tenn.  719.  42  SW  461,  63  AmSR  866; 
Merchants'  Dispatch  Transp.  Co.  v. 
Bloch.  86  Tenn.  292,  6  SW  881.  6 
AmSR  847;  DlHard  v.  Louisville,  etc, 
R.  Co.,  2  Lea  288;  Naahvllle,  etc.,  R. 
Co.  v.  Jackson,  6  Helsk.  271;  South- 
ern Express  Co.  v.  Womack,  1  Helsk. 
256;  E&Bt  Tennessee,  etc.,  R.  Co.  y. 
Nelson,  I  Coldw.  272. 

Tex. — Missouri  Pac.  R.  Co.  v.  Har- 
ris. 67  Tex.  166,  2  SW  574;  Baltimore, 
etc.,  R. 'Co.  v.  Oriental  Oil  Co.,  61 
Tex.  Civ.  A.  836,  111  SW  979;  Trout 
V.  Gulf,  etc..  R.  Co..  (Civ.  A.)  Ill 
SW  220;  International,  etc.,  R.  Co.  v. 
Vandeventer,  48  Tes.  Civ.  A.  366.  107 
SW  660;  Southern  Kansas  R.  Co.  v. 
J.  W.  Burgess  Co,.  (Civ.  A.)  90  SW 
189;  International,  etc.,  R.  Co.  v. 
Foltx.  3  Tex.  Civ.  A.  644,  22  SW  541; 
Texas,  etc.,  R.  Co,  v,  Hamm,  2  Tex. 
A.  Civ.  Cas.  i  491. 

Utah. — Houtz  v.  Union  Pac.  R.  Co., 
33  Utah  175.  93  P  439.  17  LRANS  628. 

Vt.— Urann  v.  Blrchard,  40  Vt.  826. 
94  AmD  398;  Blumenthal  v.  Brain- 
erd,  38  Vt.  402,  91  AmD  349. 

Va.— Virginia,  etc.,  R.  Co.  v.  Say- 
era.  26  Gratt.  (67  Va.)  328:  Wilson 
v.  Chesapeake,  etc.,  R.  Co.,  21  Gratt. 
(62  Va.)  654. 

Wash. — JoIlifTe  v.  Northern  Pac.  R. 
Co..  62  Wash.  433.  100  P  977. 

W.  Va. — Willlamsport  Hardwood 
Lumber  Co.  v.  Baltimore,  etc..  R,  Co., 
71  W.  Va.  741,  77  SE  333;  Woodford 
V.  Baltln-ore.  etc..  R.  Co.,  70  W.  Va. 
195,  199.  73  SH  290  [cit  Cycl;  Bosley 
v.  Baltimore,  etc.,  R.  Co.,  54  W.  Va. 
563,  672.  46  SE  613.  66  LRA  871  [quot 
Cyc];  Maslin  v.  Baltimore,  etc.,  -R. 
Co.,  14  W.  Va.  180,  35  AmR  748  [ex- 
pressly overr  Baltimore,  etc..  R.  Co. 
V.  Rathbone.  1  W.  Va.  87,  88  AmD 
6641. 

Wis. — tniman  v.  Chicago,  etc.,  R. 
Co..  112  Wis.  160.  88  NW  41,  88  AmSR 
949:  Loeser  v.  Chicago,  etc,  R.  Co.. 
94  Wis.  571.  69  NW  372. 

Wyo. — Oregon   Short  Line  R,  Co. 


V.  Blyth,  19  Wyo.  410,  118  P  649,  119 
P  875,  AnnCa.sl913E  288. 

See  Brock  v.  Gale,  14  Fla.  623,  14 
AmR  366. 

[a]  Common  oarrlar  dlsttngnlsliad 
from  ordinary  ballse.^ — in  New  York 
Cent.  R.  Co.  v.  Lockwood.  17  Wall. 
(U.  S.)  357,  376,  21  L.  ed.  627,  the 
court  said:  "The  theory  occasionally 
announced,  that  a  special  contract  as 
to  the  terms  and  responsibilities  of 
carriage  changes  the  nature  of  the 
employment,  is  calculated  to  mislead. 
The  responsibilities  of  a  common  car- 
rier may  be  reduced  to  those  of  an 
ordinary  bailee  for  hire,  whilst  the 
nature  of  his  business  renders  him 
a  corcmon  carrier  still.  .  .  .*A  com- 
mon carrier  may,  undoubtedly,  be- 
come a  private  carrier,  or  a  bailee 
for  hire,  when,  as  a  matter  of  accom- 
modation or  special  engagement,  he 
undertakes  to  carry  something  which 
it  Is  not  his  business  to  carry.  .  .  . 
But  when  a  carrier  has  a  regularly 
established  business  for  carrying  all 
or  certain  articles,  and  especially  If 
that  carrier  be  a  corporation  created 
for  the  purpose  of  the  carry  in  k  trade, 
and  the  carriage  of  the  articles  is 
embraced  within  the  scope  of  Its 
charter  powers.  It  is  a  common  car- 
rier, and  a  special  contract  about  Its 
responsibility  does  not  devest  It  of 
the  character." 

91.  St.  Louis  SouUiweatern  R.  Co. 
V.  Wallace,  90  Ark.  188,  118  SW  412. 
22  LRANS  379. 

88.  Cincinnati,  etc..  R.  Co.  V. 
Graves,  62  SW  961,  21  KyL  684. 

93.  South,  etc.,  Alabama  R.  Co.  v. 
Henlein,  52  Ala.  606,  23  AmR  678; 
Kansas  City  Southern  R.  Co.  v.  Carl, 
91  Ark.  97,  121  SW  932,  134  AmSR 
66;  Moutton  V.  St.  Paul,  etc.,  R.  Co.. 
31  Minn.  85,  16  NW  497,  47  AmR  781; 
Chrtstenson  v.  American  Express  Co., 
16  Minn.  208.  2  AmR  122;  Atkinson 
v.  New  York  Transfer  Co.,  76  N.  J. 
L.  608,  71  A  278. 

"Great  and  valuable  powers  and 
privileges  are  conferred  upon  the 
carrier,  and  In  return  for  them,  out 
of  regard  for  the  general  good,  the 
law  exacts  that  he  shall  promptly 
perform  it  [the  service]  without 
damage  to  property  committed  to 
him.  He  accepts  the  grant  upon  those 
terms,  enjoys  Us  beneflts  and  thereby 
acquires  a  controlling  Influence  in 
the  body  politic,  and  then  declines  to 
perform  the  service,  except  upon  the 
condition  that  he  be  released  from 
the  accountability  he  assumed.  .  .  . 
This  is  a  plain  dereliction  of  a  pub- 
lic duty."  Little  Rock,  etc.,  R.  Co. 
V.  Cravens,  57  Ark.  112.  123.  20  SW 
803.  38  AmSR  230,  18  LRA  527. 

94.  Chrlatenson  v.  American  Ex- 
press Co.,  IS  Minn.  208,  214  (where 
It  was  further  safd:  "It  Is  to  say  that 
he  shall  not  be  liable  for  neglecting 
to  do  that  which  he  agreed  to  do,  for 
which  alone  the  goods  were  delivered 
to  him.  and  for  which  alone  he  has 
received  or  Is  to  receive  compensa- 
tion. This  construction  would  not 
only  be  repugnant  to  the  contract,  but 
it  would  DC  contrary  to  the  whole 
spirit  and  policy  of  our  laws,  which 
make  a  person  who  undertakes  to  do 
a  particular  thing  answerable  In  dam- 
ages If.  through  his  own  fault  or 
negligence,  he  falls  to  do  It,  or  does 
It  improperly"). 

9B.   Atkinson  v.  New  York  Trans- 
fer Co.,  76  N.  J.  L.  608,  71  A  278. 
[a]    Beaaon  for  ml*. — "To  allow  a 


carrier  to  absolve  himself  from  the 
duty  to  exercise  care  and  fidelity  is 
Inconsistent  with  the  nature  of  his 
undertaking."  The  Kensington,  183 
U.  S.  263,  l2  set  102.  46  L.  ed.  190; 
Moulton  V.  St.  Paul,  etc.,  R,  Co..  31 
Minn.  85,  16  NW  497.  47  AmR  781. 

96.  The  Kensington,  183  U.  S.  263, 
22  set  102.  4.6  U  ed.  180;  Harden  t. 
Chesapeake,  etc.,  R.  Co.,  157  N.  C. 
238.  72  SE  1042. 

"The  carrier  and  his  customer  do 
not  stand  on  a  footing  of  equality. 
The  latter  Is  only  one  individual  of 
a  nrUlton.  He  cannot  afford  to  higgle 
or  stand  out  and  seek  redress  In  the 
courts.  His  business  will  not  admit 
such  a  course.  He  prefers,  rather, 
to  accept  any  bill  of  lading,  or  slffn 
any  paper  the  carrier  presents:  often. 
Indeed,  without  knowing  what  theona 
or  the  other  contains.  In  most  cases 
he  has  no  alternative  but  to  do  this, 
or  abandon  his  business.  ...  If 
the  customer  had  any  real  freedom 
of  choice;  if  he  had  a  reasonable  and 
practicable  alternative,  and  if  the  em- 
ployment of  the  .carrier  were  not  a, 
public  one,  charging  him  with  the 
duty  of  accommodating  the  public  In 
the  line  of  his  employment — then.  If 
the  customer  chose  to  assume  the 
risk  of  negligence.  It  could  with  mora 
reason  be  said  to  be  his  private  affair, 
and  no  concern  of  the  public.  But 
the  condition  of  things  Is  entirely 
different,  and  especially  so  under  the 
modified  arrangements  which  the 
carrying  trade  has  assumed.  The 
business  Is  mostly  concentrated  In  a. 
few  powerful  corporations,  whose 
position  in  the  body  politic  enables 
them  to  control  It.  They  do,  in  fact, 
control  It,  and  In-pose  such  conditions 
upon  travel  and  transportation  am 
tney  see  fit,  which  the  public  is  com- 
pelled to  accept.  Tnese  circum- 
stances furnish  an  additional  argu- 
ment, If  any  were  needed,  to  show 
that  the  conditions  Imposed  by  com- 
mon carriers  ought  not  to  be  adverse, 
to  say  the  least,  to  the  dictates  of 
public  policy  and  morality.  The 
status  and  relative  position  of  the 
parties  render  any  such  conditions 
void.  Contracts  of  common  carriers, 
like  those  of  persona  occupying  a 
fiduciary  character  giving  them  a. 
position  in  which  they  can  take  un- 
due advantage  of  the  persons  with 
whom  they  contract,  must  rest  upon 
their  fairness  and  reasonableness." 
New  York  Cent.  R.  Co.  v.  Lockwood. 
17  Wall.  (U.  S.)  357.  21  L.  ed.  627. 

"The  Individual  feels  that  trans- 
portation la  necessary  to  his  success 
and  that  unless  he  gets  It  promptly 
he  will  suffer  inconvenience  and  per- 
haps loss;  he  regards  the  probability' 
of  loss  'In  transit  as  remote,  ana 
knows  that  If  there  is  no  loss  the 
contract  la  immaterial.  Under  such 
circumstances  he  will  assume  the 
risk  of  contingent  future  loss,  rather 
than  sustain  a  loss  that  Is  certain 
and  present — as   men   usually  are 

firone  to  sacrifice  contingent  future 
nterest  to  satisfy  present  wanta  So' 
we  think  it  should  he  held,  as  a  mat- 
ter of  law,  that  the  parties  stand 
upon  a  footing  of  inequality,  and  that 
individuals  desiring  to  make  ship- 
ments are  under  a  necessity  sufRclent 
In  the  ordinary  affairs  of  life  to- 
amount  to  compulsion,  where  It  is 
pressed."  Little  Rock,  etc.,  R.  Co.  v. 
Cravens.  67  Ark.  112.  122,  20  SW  80S, 
38  AmSR  280.  18  LRA  627. 


For  later  easeei  derelo^nsBti  and  Ohan^s  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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contracts  are  wanting  in  the  element  of  voluntary 
assent." 

[$197]  cc.  Application  and  Extent  of  Rule — 
(aa)  Negligence  of  Servants.  Tlie  rule  prohibit- 
ing limitation  of  liability  for  negligence  is  often 
stated  as  a  prohibition  of  any  contract  relieving 
the  earner  from  loSs  or  damage  caused  by  its  own 
negligence  or  misfeasance,  or  tliat  of  its  servants  ;^ 
and  it  has  been  speciiically  decided  in  many  cases 
that  no  contract  limitation  will  relieve  the  carrier 
from  responsibility  for  the  negligence,  unskillful- 
ness,  or  carelessness  of  its  employees. 


[$  198]  (bb)  Gross  Negligence,  Hiscondnct,  and 
Fraud.'  Some  courts  which,  have  been  inclined  to 
recognize  the  validity  of  contracts  relieving  car- 
riers from  liability  for  negligence  have  drawn  a 
distinction  between  ordinary  negligence  and  gross 
n^ligence,  and  have  sustained  exemptions  so  far 
as  they  did  not  exonerate  the  carrier  from  gross  or 
willful  neglect,  or  from  fraud  on  its  own  part  or  on 
the  part  of  its  servants.^  This  assumed  distinction 
is  unequivocally  repudiated  by  the  best  authorities, 
and  all  attempted  exemptions  from  liability  on  ati- 
count  of  negligence,  whether  gross  or  ordinary,  are 


Vf.  The  Kensington,  183  U.  S.  268, 
268.  22  set  102,  4f  L.  ed.  190. 

9B.  U.  S. — New  York  Cent.  R.  Co. 
V.  L^ckwood,  17  Wall.  S57.  21  L.  ed. 
C27;  Rlntoul  v.  New  York  Cent.,  etc., 
R,  Co..  17  Fed.  906,  21  Blatchf.  439; 
May  V.  The  Powhibtan.  6  Fed.  376; 
Urmsby  v.  Union  Pac.  R.  Co..  4  Fed. 
706.  2  McCrary  48. 

Ala. — Atlantic  Coast  Line  R.  Co. 
V.  Dottran  Mule  Co.,  161  Ala.  341,  49 

5  883:  Mouton  v.  IiOUisvlUe,  etc.,  R. 
Co.,  128  Ala.  637,  29  S  602;  Southern 
Express  Co.  v.  Crook,  44  Ala.  468,  4 
AmR  140. 

Ark. — SL  Louis,  etc.,  R.  Co.  v. 
Jones.  93  Ark.  637,  126  SW  1026,  137 
AmSR  »»;  Little  Rock,  etc.,  R.  Co. 
V.  Talbot.  47  Ark.  »7,  14  SW  471;  St. 
lAUis,  etc.,  R.  Co.  v.  Lesser,  46  Ark. 
236. 

Colo. — Overland  Mall,  etc.,  Co.  v. 
Carroll.  7  Colo.  43,  1  P  682. 

Del. — Klalr  v.  Philadelphia,  etc.,  R. 
Co.,  25  Del.  274.  78  A  1086. 

Ky. — Ireland  v.  Mobile,  etc..  R.  Co.. 
105  Ky.  400,  49  SV7  188,  463,  20  KyL 
1586;  LouiBvlIle,  etc..  R.  Co.  v.  Brown- 
lee.  14  Bush  590;  Rhodes  v.  Louis- 
ville, etc.,  R.  Co.,  9  Bush  688;  Louis- 
ville, etc.,  R.  Co.  V.  HedBCr.  9  Bush 
646,  15  AmR  740 

Me. — Little  v.  Boston,  etc..  R.  Co., 
G6  Me.  239;  Willis  v.  Grand  Trunk  R. 
Co..  62  Me.  488. 

Mass. — Cox  V.  Central  Vermont  R. 
Co..  170  Mass.  129.  49  NB  97;  Med- 
fleld  School  Dial.  v.  Boston,  etc.,  R. 
Co..  102  Mass.  652.  3  AmR  602. 

Minn. — Chrlstenson  v.  American 
Express  Co..  16  Minn.  270,  2  AmR  122. 

Miss. — Southern  Bizpress  Co.  v. 
Rothenbers,  87  Miss.  666,  40  S  66,  112 
AmSR  466. 

Mo. — Schureman  v.  Chicago,  etc., 
R.  Co..  88  Mo.  A.  183;  Kirby  v.  Adams 
i^xpress  Co.,  2  Mo.  A.  369. 

N.  H. — Dursln  v.  American  Ex- 
press Co.,  66  N.  H.  277,  20  A  328,  9 
LKA  453. 

N,  Y.- — Stedman  v.  Western  Trttnsp. 
Co..  48  Barb.  97. 

N.  C. — Phifer  v.  Carolina  Cent.  R. 
Co..  89  N.  C.  311,  45  AmR  687. 

Or. — ^Wells  v.  Great  Northern  R. 
Co.,  59  Or.  166.  114  P  92,  116  P  1070, 
34  LRAXS  SIS,  826. 

Pa. — Pennsylvania  R.  Co.  v.  Butler, 
57  Pa.  335:  American  Express  Co.  v. 
Sands.  65  Pa.  140;  Farnhatn  v.  Cam- 
den, etc.,  R.  Co^  55  Pa.  53;  Leh  v. 
rielaware,  etc.,  R.  Co.,  30  Pa.  Super. 
396. 

Tenn. — ^Merchants'  Dispatch  Transp. 
Co.  V.  Bloch,  86  Tenn.  392,  6  SW  881, 

6  AmSR  84T. 

Tex. — Missoarl  Pae.  R.  Co.  v. 
Smith,  16  SW  803. 

Utah. — Houtz  V.  Union  Pac.  R.  Co., 
33  Utaii  175,  93  P  439.  17  LRANS  628. 

Va. — Norfolk,  etc.,  R.  Co.  v.  Har- 
man,  91  Va.  601,  22  SE  490,  50  AmSR 
853.  44  LRA  289. 

W.  Va. — Haalin  v.  Baltimore,  etc., 
R.  Co..  14  W.  Va.  180.  35  AmR  748 
[expressly  overr  Baltimore,  etc.,  R. 
Co.  V.  Rathbone,  1  W.  Va.  87,  88  AmD 
664]. 

99.  U.  S. — Adams  Express  Co.  v. 
Croninger,  226  U.  S.  491.  33  SCt  148, 
87  L.  ed.  314,  44  LRANS  257;  Mis- 
souri Pac.  R.  Co.  V.  Harper,  201  Fed. 
671.  121  CCA  570;  Stevens  v.  Navl- 
razione  Generale  Italiana.  39  Fed. 
562:  The  Montana,  22  Fed.  716,  22 
Blatcfaf.  372;  The  Colon,  6  F.  Cas.  No. 
1,023,  9  Ben.  354. 

Ala. — LoulBvllle.   etc.,   R.   Co.  v. 


Smltha,  145  Ala.  68«,  40  S  117;  Mont- 
gomery, etc.,  R.  Co,  V,  Hdmonds,  41 
Ala.  667. 

Colo. — Carr  v.  Sehafer,  15  Colo.  48, 
24  P  873;  Colorado,  etc.,  R.  Co.  v. 
Manatt,  21  Colo.  A.  693.  121  P  1012. 

Hawaii. — Ephraim  v.  Forest  Queen, 
7  Hawaii  170. 

Iowa, — Hudson  v.  Northern  Pac.  R. 
Co.,  92  Iowa  231,  60  NW  608.  54 
AmSR  650. 

La. — Roberts  t.  Riley,  16  La,  Ann. 
103.  77  AmD  183. 

Mo. — Doan  V.  St.  Louis,  etc.,  R.  Co., 
S8  Mo.  A.  408.. 

Mont. — Nelson  v.  Great  Northern 
R.  Co.,  28  Mont.  297,  72  P  642. 

Va. — Virginia,  etc.,  R.  Co.  v.  Sayers, 
26  Gratt.  (67  Va.)  328. 

W.  Va. — Woodford  v.  Baltimore, 
etc.,  R.  Co..  70  W.  Va.  195,  199,  73  BE 
290  [clt  CycT;  Brown  v.  Adams  Ex- 
press Co.,  16  W.  Va.  812. 

[a]  Bnls  asploined. — In  New  York 
Cent.  R.  Co.  v.  Lockwood,  17  Wall. 
(U.  S.)  357.  21  L.  ed.  627.  the  follow- 
In^  pertinent  language  is  used  on  this 
subject:  "But  it  is  contended  that 
thougrh  a  carrier  may  not  stipulate 
for  his  own  negliRence,  there  Js  no 
good  reason  why  ne  should  not  be 
permitted  to  stipulate  for  Immunity 
for  the  negligence  of  his  servants, 
over  whose  actions,  in  his  absence, 
he  can  exercise  no  control.  If  we  ad- 
vert for  a  moment  to  the  funda- 
mental principles  on  which  the  law 
of  common  carriers  is  founded,  it 
will  be  seen  that  this  objection  is  In- 
admissible. In  regulating  the  public 
establisliment  of  common  carriers, 
the  great  object  of  the  law  was  to 
secure  the  utmost  care  and  diligence 
In  the  performance  of  their  import- 
ant duties — an  object  essential  to  the 
welfare  of  every  civilized  community. 
Hence  the  common-law  rule  which 
charged  the  common  carrier  as  an  in- 
surer. Why  charge  him  as  such? 
Plainly  for  the  purpose  of  raising  the 
most  stringent  motive  for  the  exer- 
cise of  carefulness  and  fidelity  in  his 
trust.  In  regard  to  passengers  the 
highest  degree  of  carefulness  and 
diligence  is  expressly  exacted.  In  the 
one  case  the  securing  of  the  most 
exact  diligence  and  fidelity  underlies 
the  law,  and  is  the  reason  for  it;  in 
the  other  it  Is  directly  and  absolutely 
prescribed  by  the  law.  It  is  obvious, 
therefore,  that  If  a  carrier  stipulate 
not  to  be  bound  to  the  exercise  of 
care  and  diligence,  but  to  be  at  lib- 
erty to  Indulge  In  the  contrary,  he 
seeks  to  put  off  the  essential  duties 
of  his  employment.  And  to  assert 
that  he  may  do  so  seems  almost  a 
contradiction  in  terms.  Now.  to  what 
avail  does  the  law  attach  these  es- 
sential duties  to  the  employment  of 
the  -common  carrier,  if  they  may  be 
waived  In  respect  to  his  agents  and 
servants,  especially  where  the  carrier 
Is  an  artificial  being,  incapable  of 
acting  except  by  agents  and  serv- 
ants? It  is  carefulness  and  diligence 
in  performing  the  service  which  the 
law  demands,  not  an  abstract  care- 
fulness and  diligence  In  proprietors 
and  stockholders  who  take  no  active 
part  In  the  business.  To  admit  such 
a  distinction  in  the  law  of  common 
carriers,  as  the  bu.siness  Is  now  car- 
ried on,  \rt)uld  be  subversive  of  the 
very  object  of  the  law." 

[b]  AppUoatlons  of  na*.^(l)  A 
provision  that,  when  the  carrier  fur- 
nishes the  shipper  with  laborers  to 


assist  in  loading  and  unloading,  they 
shall  be  deemed  the  shipper's  serv- 
ants while  so  engaged,  and  that  the 
carrier  shall  not  be  responsible  for 
their  acts,  la  an  attempt  to  release 
the  carrier  from  responalbillty  for 
the  negligence  of  its  own  servants, 
and  Is  void.  Missouri  Pac.  R.  Co.  v. 
Smith,  (Tex.)  16  SW  803.  (2)  Where 
a  carrier  contracts  for  transportation 
over  a  connecting  line.  It  cannot  re- 
lieve itself  from  liability  for  the  neg- 
ligence of  such  connecting  line,  as 
such  a  stipulation  would  be  with 
reference  to  the  negligence  of  a  serv- 
ant of  the  contracting  carrier  in  per- 
forming its  obligation  for  transporta- 
tion, (jraycroft  v.  Atchison,  etc.,  R. 
Co.,  18  Mo.  A.  487;  Merchants*  Dis- 
patch Transp.  Co.  v.  Bloch,  M  Tenn. 
392.  6  SW  881.  6  AmSR  847.  (S)  A 
stipulation  by  an  express  company 
that  it  will  not  be  liable  for  any  loss 
or  damage  by  fire  will  not  relieve  It 
from  liability  for  loss  or  damage  by 
fire  due  to  the  negligence  of  a  rail- 
road company  transporting  the  goods 
under  contract  with  the  express  com- 
pany. Kentucky  Bank  v.  Adams  Ex- 
press Co.,  93  U.  S.  174.  23  L.  ed.  872; 
Muser  v.  American  Express  Co.,  1 
Fed.  382,  17  Blatchf.  412.  (4)  A  stip- 
ulation in  the  contract  of  an  express 
company  for  carriage  of  a  package 
that  the  negligence  of  the  railroad 
company  over  whose  road  the  pack- 
age shall  be  carried  shall  not  be  Im- 
puted to  the  express  company  is  in 
violation  of  public  policy.  Southern 
Express  Co.  v.  Rothenberg,  87  Miss. 
6B6.  40  S  65,  112  AmSR  486.  <5)  A 
stipulation  in  a  bill  of  lading  exempt- 
ing a  carrier  from  liability  caused 
by  the  acts  of  its  servants  not 
amounting  to  willful  misconduct  or 
actual  negligence  shbuld  be  construed 
as  a  stipulation  for  exemption  from 
ordinary  negligence  and  as  invalid. 
Adams  v.  Colorado,  etc.,  R.  Co.,  49 
Colo.  476,  113  P  1010,  36  LRANS  412. 
(6)  But  It  is  said  that  a  railroad 
company  contracting  for  the  trans- 
portation of  cotton  may  by  contract 
relieve  itself  from  llahiiity  for  negli- 
gence of  a  compress  company  to 
which  the  cotton  is  delivered  to  be 
prepared  for  transportation.  Deming 
v.  Merchants',  etc.,  Co.,  90  Tenn.  306, 
17  SW  89,  13  LRA  618. 

1.  OtiAer  speolal  statntorr  pro- 
visions see  infra  9  205. 

a.  D.  C. — Gait  v.  Adams  Express 
Co.,  11  D,  C.  124.  48  AmR  742. 

Ga. — Central  of  Georgia  R.  Co.  v. 
Hall.  124  Ga.  322,  325,  52  SE  679.  110 
AmSR  170.  4  LRANS  898.  4  AnnCas 
128  [clt  Cyc];  Cooper  v.  Raleigh,  etc., 
R.  Co.,  110  Ga.  659,  36  SE  240;  Cin- 
cinnati, etc.,  R.  Co.  v.  DIsbrow.  76 
Ga.  253;  Georgia  R.  Co.  v.  Spears.  66 
Ga.  486,  42  AmR  Si.  Compare  Geor- 
gia cases  supra  j  195. 

III. — Chicago,  etc.,  R.  Co.  v.  Calu- 
met Stock  Farm,  194  III.  9,  61  NE 
loys,  88  AmSR  68  and  note  [alf  96 
111.  A.  3371;  Wabash  R.  Co.  v.  Brown, 
162  111.  484.  39  NE  273;  Chicago,  etc., 
R.  Co.  v.  Chapman.  138  III.  96,  24  NB 
417,  23  AmSR  687  and  note.  8  LRA 
508;  Adsms  Express  Co.  v.  Stettaners, 
61  111.  184,  14  AmR  57;  Illinois  Cent. 
R.  Co.  v.  Morrison,  19  111.  136;  Balti- 
more, etc.,  R.  Co.  V.  Rosa,  105  111.  A. 
54;  U.  S.  Express  Co.  v.  Council,  84 
III.  A.  491:  Chicago,  etc.,  R.  Co.  v. 
Miller,  79  III.  A.  478;  Chicago,  etc.,  B. 
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held  to  be  ineffectual.'  Possibly  the  suggestion  of 
gross  negligence,  for  which  the  carrier  cannot  ex- 
empt itself  from  liability  by  contract,  grew  out  of 
the  use  of  that  expression  by  the  English  courts* 
But  even  in  England  it  has  been  said  that  there  is 
no  distinction  between  negligence  and  gross  negli- 
gence, the  latter  being  the  same  thing  as  the  former 
"with  the  addition  of  a  vituperative  epithet.'" 

199]  (cc)  Partial  Exemption  from  Liability 
^or  Nei^igence.  Applying  the  rule,  carriers  cannot 
by  any  special  contract  exempt  themselves  from  lia- 
bility for  loss  occasioned  by  their  negligence,  and 
this  is  80  as  well  where  the  contract  provides  for 
partial  or  limited  exemption  as  where  it  contemplates 
total  exemption  from  liability."  It  would  be  an  idle 
thing  for  the  courts  to  declare  the  principle  that 
eontracts  for  total  exemption  from  aueh  loss  are 
subversive  of  public  policy  and  void,  and  at  the 

Co.  V.  Orimes,  71  111.  A.  397.  Com- 
pare Illinois  cases  supra  S  195, 

Kan. — Kallman  v.  U.  S.  Expreaa 
Co..  3  Kan.  206;  St.  IjOuIs.  etc..  R.  Co. 
V.  THbber,  6  Kan.  A.  467.  50  P  4B8. 
Compare  Kansas  cases  supra  S  196. 

Ky. — Adams  Express  Co.  v.  Spald- 
ing, 10  KyL  640'.  Mount  v.  Loulaville. 
■  etc.,  K.  Co..  2  KyL,  221. 

N.  T. — Root  V.  New  York,  etc.,  R. 
Co.,  83  Hun  111,  31  XTS  357  [&«  155 
N.  Y.  668  mem.  49  NE  1103  mem]. 

Pa. — Pennsylvania  R.  Co.  v.  Mc- 
Closkey,  28  Pa.  626.  Compare  Penn- 
sylvania cases  supra  S  196' 

Eng.— Knox  v.  Great  Northern  R. 
Co..  flSSB]  2  Ir.  632. 

[a]  m  a  ir«w  Tork  om*  it  is  said 
that  a  railroad  company  may  limit 
Ita  liability  as  carrier  by  express 
contract  so  as  not  to  be  liable  for 
casualties  not  arising  from  fraud, 
willfulness,  recklessness,  or  gross 
neglect.  Boswell  v.  Hudson  River 
R.  Co.,  18  N.  Y.  Super.,  699,  10  AbbPr 
442,    See  infra  (  202. 

[b]  la  a  Wlaoonsis  ou*  It  Is  said 
to  be  well  settled  that  a  common 


same  time  permit  and  uphold  a  partial  limitation 
which  could  avail  to  prevent  anything  like  adequate 
and  substantial  recovery  by  the  shipper.' 

[5  200]  (dd)  Provision  That  Carriers'  Servants 
Shall  Be  Oonsidered  Shippers'  Servants.  The  rule 
cannot  be  evaded  by  providing  in  the  bill  of  lading 
that,  when  the  carrier  furnishes  the  labor  to  aid 
the  shipper  in  loading  and  unloading  the  goods 
shipped,  such  laborers  shall  be  considered  the  serv- 
ants of  the  shipper  and  that  he  alone  shall  be  re- 
sponsible for  their  negligence." 

201]  (ee)  Negligioce  in  Transportation  of  Live 
Stock.  The  attempt  on  the  part  of  carriers  to 
limit  their  liability  as  against  their  own  negligence 
or  that  of  their  servants  has  been  particularly  per- 
sistent where  the  contract  of  transportation  is  with 
reference  to  live  stock,  but  sueh  limitations  have 
been  uniformly  held  ineffectual.*   The  rule  of  law 


carrier  of  persons  or  property  can- 
not by  any  agreement,  however  plain 
and  explicit,  wholly  relieve  Itself 
from  liability  for  Injury  resulting 
from  Its  gross  negligence  or  frauds 
and  that  in  order  to  exempt  the  car- 
rier from  liability,  or  to  limit  the 
extent  of  its  liability  for  Injury 
caused  by  Its  own  negligence  of  any 
kind,  the  contract  must  expressly  so 
provide.  Black  v.Ooodrlch  Transp.  Co., 
65  Wis.  319,  13  NW  244.  42  AmR  713. 

[c1  Orois  tMffUgaiiM^The  cases 
which  hold  that  a  common  carrier 
may  stipulate  for  Immunity  from 
liability  for  mere  negligence  all  agree 
that  they  are  liable  for  "gross  neg- 
ligence." Just  what  the  term  "gross 
negligence"  means  Is  not  easily  as- 
certained. There  is  authority  holding 
it  to  be  equivalent  to  fraud  or  Inten- 
tional wrong.  A  majority  of  the 
cases  would  seem  to  hold  It  to  be  a 
failure  to  exercise  ordinary  care. 
Western  Union  Tel.  Co.  v.  arlswold, 
37  Oh.  St.  301.  41  AmR  600. 

9,  U.  S. — Inman  v.  Seaboard  Air 
Line  R  Co..  169  Fed.  960. 

Ala. — Ijonlsvllle,  etc.,  R.  Co.  v. 
Grant,  99  Ala.  3S6.  13  S  699;  Alabama 
Great  Southern  R.  Co.  v.  Thomas.  83 
Ala.  843.  i  a  802. 

Fla. — Summerlln  v.  Seaboard  Air 
Line  R.  Co..  66  Fla.  687.  693.  47  S 
567,  121  AmSR  164,  19  LRANS  191 
[clt  Cyc]. 

Ind. — Michigan  Southern,  etc.,  R. 
Co.  V.  Heaton,  37  Ind.  448,  10  AmR 
89:  Baltimore,  etc.  R.  Co.  v,  Rags- 
dalp.  14  Ind.  A.  406,  42  NE  1106. 

Ky. — Orndorff  v.  Adams  Express 
Co.,  3  Bush  194.  96  AmD  207. 

Minn. — Moulton  v.  St.  Paul,  etc.,  R. 
Co,,  31  Minn.  85,  16  NW  497.  47  AmR 
781;  Shrlver  v.  Sioux  City,  etc.,  R. 
Co.,  24  Minn.  506.  31  AmR  353. 

Misa. — Covington  v.  Yazoo  R.  Co., 
71  S  821;  Johnson  v.  Alabiima.  etc..  R. 
Co..  69  Miss.  191.  11  S  104,  30  AmSR 
634. 


Nebr. — Atchison,  etc.,  R.  Co.  v. 
Washburn.  6  Nebr.  117. 

N.  Y, — Parsons  v.  Monteath,  13 
Barb,  363.    But  see  Infra  g  202. 

Tex. — Missouri  Pac.  R.  Co.  t-  Har- 
ris, 67  Tex.  166,  2  SW  674. 

Va. — Virginia,  etc.,  R.  Co.  v.  Say- 
ers,  26  Gratt.  (67  Va.)  328.  See  also 
supra  i  196. 

[a]  Better  doctrine  explained.^ — 
(1)  In  New  York  Cent.  R.  Co.  v. 
Lockwood,  17  Wail.  (U.  S.)  357,  81 
L.  ed.  627,  the  court  uses  this  lan- 
guage: "The  defendants  endeavor  to 
make  a  distinction  between  gross  and 
ordinary  negligence,  and  Insist  that 
the  judge  ought  to  have  charged  that 
the  contract  was  at  least  elTective 
for  excusing  the  latter.  We  have 
already  adverted  to  the  tendency  of 
Judicial  opinion  adverse  to  the  dis- 
tinction between  gross  and  ordinary 
negligence.  Strictly  speaking,  these 
expressions  are  Indicative  rather  of 
the  degree  of  care  and  diligence 
which  is  due  from  a  party  and  which 
he  falls  to  perform,  than  of  the 
amount  of  inattention,  carelessness, 
or  stupidity  which  he  exhibits.  If 
very  little  care  is  due  from  him, 
and  he  falls  to  bestow  that  little,  it 
Is  called  gross  negligence.  If  very 
great  carei  is  due,  and  he  fails  to 
come  up  to  the  mark  required,  it  Is 
called  slight  negligence.  And  if  or- 
dinary care  Is  due.  such  as  a  prudent 
man  would  exercise  In  his  own  af- 
fairs, failure  to  bestow  that  amount 
of  care  is  called  ordinary  negligence. 
In  each  case,  the  negligence,  what- 
ever epithet  we  give  It.  la  failure  to 
bestow  the  care  and  skill  which  the 
situation  demands:  and  hence  It  Is 
more  strtetly  accurate  perhaps  to 
call  it  simply  'negligence.  And  this 
seems  to  be  the  tendency  of  modern 
authorities."  <2)  In  East  Tennessee, 
etc.,  R.  Co.  V.  Johnston,  76  Ala.  596, 
605.  61  AmR  489,  the  court  says: 
"A  carrier  can  not,  by  contract,  re- 
lieve himself  of  the  degree  of  care 
and  diligence  exacted  by  the  common 
law.  Any  want  of  such  care  and  dil- 
igence is  negligence.  He  can  exempt 
himself  only  from  liability  for  loss 
or  Injury,  not  caused  by  his  own  or 
his  servant's  negligence."  (8>  In 
Virginia,  etc..  R.  Co.  v.  Sayera.  26 
nratt.  (67  Va.)  328,  348.  It  was  said: 
"The  distinctions  between  'gross'  neg- 
ligence and  ordinary  negllKence  are 
too  vague  ahd  shadowy  to  be  of  any 
practical  importance  In  the  adjudi- 
cation of  questions  of  thia  sort.  The 
tendency  of  judicial  opinion  Is  ad- 
verse to  any  distinct  Ion  between 
gross  and  ordinary  negligence.  In 
each  case  the  negligence,  whatever 
epithet  we  give  It.  Is  failure  to  be- 
stow the  care  and  skill  which  the 
situation  demands,  and  hence,  It  Is 
more  strictly  accurate  to  call  It  sim- 
ply 'negligence'." 

4.  Riley  v.  Horne.  B  6lng.  217,  15 
ECL  549.  130  Reprint  1044. 

[a]  Gross  negUgeno*  Is  simply 
failure  to  use  reasonable  care  and 


skill.  Beal  v.  South  Devon  R.  Co..  3 
H.  &  C.  337, 

5.  Wilson  v.  Brett,  11  M.  &  W.  113, 
152  Reprint  737. 

6.  (3a. — Georgia  R..  etc.,  Co.  v. 
Keener,  93  Oa,  808,  21  SB  287.  44 
AmSR  197. 

Minn. — Moulton  v.  St,  Paul.  etc..  R. 
Co..  II  Minn.  86,  16  NW  497,  47  AmR 
781. 

N,  C. — Stringfleld  v.  Southern  R. 
Co..  163  N.  C.  126.  67  SB  333;  Mc- 
Connell  v.  Southern  R.  Co.,  144  N.  C. 
87.  66  SE  669:  Everett  v.  Norfolk, 
etc.,  R.  Co.,  138  N.  C.  68.  50  SE  6B7. 
1  LRANS  986  and  note;  Gardner  v. 
Southern  R.  Co..  127  N.  C.  293.  S7 
SE  328;  Capehart  v.  Seaboard,  etc.. 
R.  Co.,  81  N.  C.  438.  31  AmR  505. 

Or. — Normlle  v.  Oregon  Nav.  Co., 
41  Or.  177,  69  P  928. 

Pa. — Ruppol  V.  Allegheny  Valley 
R.  Co.,  167  Pa.  166.  31  A  478,  46  Am 
SR  666;  WiUock  v.  Pennsylvania  R. 
Co..  166  Pa.  184,  30  A  948.  46  AmSR. 
674.  27  LRA  228. 

Tenn. — Railway  Co.  v.  Wynn,  88 
Tenn.  320.  14  SW  311. 

Tex. — Galveston,  etc..  R.  Co.  v. 
Ball.  80  Tex.  602.  16  SW  441. 

"The  two  kinds  of  stipulations — 
that   providing   for   total,   and  that 

Firovlding  for  partial  exemption  from 
lability  for  the  consequences  of  the 
carrier  s  negligence — stand  upon  the 
same  ground  and  must  be  tested  by 
the  same  principles.  If  one  can  be 
enforced  the  other  can;  if  either  be 
Invalid,  both  must  be  held  to  be  so. 
the  same  considerations  of  public  pol- 
icy operating  in  each  case.'  Railway 
Co.  V.  Wynn,  88  Tenn.  320.  327.  14 
SW  811  f-quot  with  appr  NoTmlle  v. 
Oregon  Nav.  Co..  41  Or.  177.  185.  69 
P  928]. 

7.  Everett  v.  Norfolk,  etc.,  R.  Co., 
138  N.  C.  68,  60  SE  657,  1  LRANS 
985. 

8.  Missouri  Pac.  R.  Co.  v.  Smith, 
(Tex.)  16  SW  803.  804  (where  it  was 
said:  "But  declaration,  recital,  or 
stipulation  did  not  have  the  effect  to 
make  them  servants  or  employees  of 
appellee.  The  facts  only  could  make 
them  so"). 

9.  Ark. — St.  Louis  Southwestern 
R.  Co.  V,  Mitchell.  101  Ark.  289,  143 
SW  168,  37  LRANS  646. 

Colo. — Estes  V.  Denver,  etc,  R.  Co... 
49  Colo.  378.  118  P  1006. 

Conn. — Welch  v.  Boston,  etc.,  R. 
Co..  41  Conn.  333. 

Del.— Klalr  v.  Philadelphia,  etc..  R. 
Co.,  25  Del.  274,  78  A  1085. 

Fla. — Summerlln  v.  Seaboard  Air 
Line  R.  Co.,  66  Fla.  687.  693,  47  S 
557,  131  AmSR  164,  18  LRANS  191 
[Cit  Cyc]. 

Oa. — Nicoll  v.  East  Tennessee,  etc, 
R.  Co..  89  Ga.  260,  15  SE  809. 

111. — Wabash  R.  Co.  v.  Brown.  152 
111.  484,  39  NR  273;  Wabaah  R.  Co. 
V.  Thomas.  122  111.  A.  569  [aff  222 
III.  337,  78  NB  777.  7  LRANS  10411; 
Baltimore,  etc,  R.  Co.  v.  Fox,  113  111. 
A.  180. 

Iowa. — Colach  v,  Chicago,  etc.,  R, 
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that  a  common  carrier  of  property  cannot,  by  con- 
tract, relieve  itself  from  liability  for  its  own  n^li- 
genee  is  applicable  to  the  carrier  of  live  stock  as 
well  as  of  inanimate  property.^'*  In  applying  the 
tbr^oing  rule  it  is  held  that  the  carrier  cannot 
by  stipulation  relieve  itself  from  liability  for  loss 
of,  or  damage  to,  stock  due  to  defective  cars  or 
appliances  for  loading  and  unloa'ding.^^  The  in- 
effectiveness of  such  stipulation  to  relieve  the  car- 
rier in  case  of  negligence  is  well  established.'^  So 
the  carrier  cannot  limit  its  liability  for  loss  or 
injury  due  to  defective  facilities  for  feeding  and 
watering  stoek  being  carried  over  its  line."  Other 


applications  of  the  doetrine  are  set  out  below  in 

202]  dd.  Minority  Bnle;  New  York— (aa> 
Statement  of  and  Reason  for  Bnle.  In  an  early 
case  in  New  York  it  was  announced  that  a  common 
carrier  had  no  right,  by  special  contract  or  other- 
wise, to  limit  its  common-law  liability  or  to  evade 
the  consequences  of  a  breach  of  its  duty  under  the 
common  law,  and  that  a  clause  in  the  receipt  or  bill 
of  lading  accepted  by  the  shipper  providing  that 
the  carrier  should  not  be  liable  for  loss  by  fire  was 
invalid  and  of  no  effect,  whether  the  fire  was  the 
result  of  the  carrier's  n^Iigence  or  not."  In  later 


no.,  117  NW  281;  Peck  v.  Chlcaeo 
Great  Western  R.  Co.  138  Iowa  187, 
115  NW  1113,  128  AmSR  185.  16  LRA 
XS  883. 

K.V. — LiOulsvUIe,  etc.,  R,  Co.  v. 
Oweti,  93  Ky.  201,  19  SW  590,  14  KyL 
118. 

Minn. — Boehl  v.  Chicago,  etc.,  R. 
Co..  44  Minn.  191,  46  NW  333. 

Mo. — Ball  V.  Wabash,  etc.,  R.  Co., 
S3  Mo.  574. 

Nebr. — Jeffries  v.  Chicago,  etc,  R. 
Co..  88  Nebr.  268,  129  NW  273;  Chi- 
cago, etc.,  R.  Co.  V.  Witty.  32  Nebr. 
275.  49  NW  183,  29  AmSR  436;  Atchi- 
son, etc..  R.  Co.  V.  Washburn,  5  Nebr, 
117. 

Oh. — Welsh  V.  Pittsburg,  etc.,  R. 
Co..  10  Oh.  St.  65,  75  AmD  490. 

Okl. — St.  Liouis,  etc.,  R.  Co.  v.  Cope- 
land.  23  Okl.  837,  102  P  104. 

Or. — Norn  He  v.  Oregon  Nav,  Co., 
41  Or.  177.  69  P  928. 

Pa. — Armstrong  v.  U.  S.  Express 
Co..  159  Pa.  640,  28  A  448:  Powell  v. 
Pennsylvania  R.  Co..  32  Pa.  414,  76 
AmD  664. 

S.  C. — Gilliland  v.  Southern  R.  Co.. 
85  S-  C.  26,  67  SB  20,  137  AmSR  861, 
27  L,RANS  1106;  Johnstone  v.  Rich- 
mond, etc.,  R.  Co.,  39  S.  C.  66,  17  SE 

Tex. — Ft.  Worth,  etc.,  Co.  v.  Great- 
house,  82  Tex.  104,  17  SW  834;  Gal- 
veston, etc.,  R.  Co.  V.  Ball,  80  Tex. 
61';:.  IS  Sw  441;  Southern  Pac.  R. 
i  o.  V.  Maddox.  75  Tex.  300,  12  SW 
SIS:  Missouri,  etc.,  R.  Co.  v.  Harri- 
man.  (Civ.  A.)  128  SW  932;  Gulf,  etc.. 
R.  Co.  V.  Eddins,  7  Tex.  Civ.  A.  116, 
26  SW  161. 

Va. — Norfolk,  etc..  R.  Co.  v.  Steele, 
117  Va.  788,  86  SE  124. 

Wash. — Carstens  Packi  ng  Co.  v. 
Southern  Pac.  Co..  58  Wash.  2.19.  108 
P  613.  27  LRANS  975  (under  ex- 
press statutory  provision);  Bartelt 
V.  Oregon  R.,  etc.,  Co.,  67  Wash.  IG, 
10-5  P  487.  135  AmSR  959. 

W.  Va. — Bosley  v.  Baltimore,  etc., 
R.  Co..  54  W.  Va.  6«3.  580.  46  SB  613, 
66  L.ltA  871  fquot  CycJ. 

{a]  Thus  a  provision  in  a  con- 
tract of  shipment  of  cattle  for  ac- 
ceptance by  the  shipper  as  full  com- 
PfDsation  for  damage  from  any  un- 
usual delay,  whether  or  not  caused 
by  the  carrier's  negligence,  of  the 
ainount  of  extra  expense  for  feed  Is 
unreasonable  on  its  face,  and  illegal 
as  exempting  the  carrier  from  iia- 
hiiity  for  Its  negligence,  and  not 
merely  limiting  its  liability.  Nor- 
folk, etc..  R.  Co.  v.  Steele,  117  Va. 
TSS.  86  SE  124. 

[ b ]  Statutes  authorizing  a  rail- 
road company  to  contract  specially 
for  the  transportation  of  live  stock 
are  held  not  to  authorize  a  contract 
relieving  the  carrier  from  liability 
for  negligence  in  such  transporta- 
;:on.  Louisville,  etc..  R.  Co.  v. 
Hedger,  9  Bush  (Ky.)  646.  15  AmR 
"to. 

10.  Moulton  V.  St.  Paul,  etc.,  R. 
To..  31  Minn.  86,  88.  16  NW  497.  47 
Arr.R  781  (where,  after  stating  the 
general  principles  forbidding  a  com- 
mon carrier  to  contract  jigatnst  lia- 
bility for  negligence,  the  court,  per 
Dickinson.  J.,  said:  "These  reasons 
apply  with  undiminished  force  where 
the  property  is  live-stock,  or  la  un- 
der the  care  of  the  owner,  who  has 
not  the  direction  or  control  of  the 
agencies  and  the  operation  of  the 
Transportation.  To  whatever  extent 
sneh  facta  mlffht  modify  or  affect  the 


liabUlty  of  the  carrier  for  accidents, 
or  for  Injuries  not  the  result  of  his 
own  negligence,  they  would  not 
qualify  his  responsibility  for  his  own 
neglect  of  duty.  The  agreement  dis- 
charging the  defendant  from  the  lia- 
bility of  a  common  carrier  (»nnot 
avail  to  divest  the  carrier  of  his  real 
character,  nor  Indirectly  relieve  him 
from  responsibilities  from  which  he 
cannot  directly  by  contract  free  him- 
self"). 

11.  U.  S. — Ogdenaburg,  etc.,  R. 
Co.  V.  Pratt.  22TTan.  12?,  22  L.  ed. 
827. 

Ark. — St.  Louis,  etc.,  R.  Co.  v.  Les- 
ser, 46  Ark.  2S6. 

Ind. — Lake  Erie.  etc..  R.  Co.  v.  Hol- 
land, 162  Ind.  406,  69  NE  138,  63 
LRA  948. 

Ky. — Rhodes  v.  Louisville,  etc.,  R. 
Co..  9  Bush  688. 

Me. — Sager  v.  Portsmouth,  etc.,  R. 
Co.,  31  Me.  228,  50  AmD  659. 

Miss. — Kansas  City,  etc.,  R.  Co^  v. 
Holland,  68  Miss.  351,  8  S  516. 

Mo. — Potts  V.  Wabash,  etc.,  R.  Co., 
17  Mo.  A.  394. 

Oh. — Welsh  V.  Pittsburg,  etc.,  R. 
Co.,  10  Oh.  St.  66,  76  AmD  490. 

Pa. — Goldey  v.  Pennsylvania  R.  Co., 
30  Pa.  242,  72  AmD  703. 

Tenn. — Nashville,  etc.,  R.  Co.  v. 
Stone.  112  Tenn.  348,  79  SW  1031,  105 
AmSH  956. 

Va. — Chesapeake,  etc.,  R.  Co.  v. 
American  Exch.  Bank.  92  Va.  495,  23 
SE  935,  4  4  LRA  449;  Norfolk,  etc.,  R. 
Co.  V.  Hanran,  91  Va,  601,  22  SE  490, 
50  AmSR  855,  44  LRA  289. 

Wis. — Nevlus  v.  Chicago,  etc.,  R. 
Co.,  124  Wis.  313,  102  NW  489,  109 
AmSR  936;  Leonard  v.  Whltcomb.  95 
WiR.  646,  70  NW  817;  Loeser  v.  Chi- 
cago, etc.,  R.  Co.,  94  Wis.  671,  69  NW 
37^;  Abrams  v.  Milwaukee,  etc.,  R. 
Co.,  87  Wis.  486,  68  NW  780.  41  Am 
SR  56.  , 

See  also  supra  9{  97.  99. 

[a]  In  Canada  It  has  been  held 
that  a  special  contract  by  which  the 
shipper  assumed  all  risk  of  loss  or 
damage,  "no  matter  how  caused/'  re- 
lieved the  carrier  from  liability  for 
Injury  to  cattle  caused  by  failing 
through  the  door  of  a  car  which  from 
some  cause  became  unfastened  dur- 
ing tran.ilt.  Hood  v.  Grand  Trunk 
R.  Co..  20  U.  C.  C.  P.  361.  362  [foil 
O'Rorke  v.  Great  Western  R.  Co..  23 
U.  C.  Q.  B.  427]  ("If  the  Company 
mu.st  remain  liable  for  the  giving 
way  of  a  pin  or  bolt  fastening  a 
cattle  car  door,  the  condition  would 
be  practically  worthless  to  them"). 
See  also  Infra  S  208. 

13.  Nevlus  V.  Chicago,  etc..  R.  Co., 
124  Wis.  313,  102  NW  489,  109  AmSR 
936. 

13.  Chesapeake,  etc.,  R.  Co,  v. 
American  K\ch.  Bank,  92  Va.  495,  23 
SE  935,  44  LIIA  449. 

14.  M  Inter  v.  Chicago,  etc,  R.  Co., 
82  Mo.  A.  130  (overheating  due  to 
carrier's  negligence). 

[a]  iratnral  vice  of  animals . — In 
applying  this  principle  It  ts  held  that 
stipulations  relieving  the  carrier 
from  linbillty  for  loss  or  Injury  due 
to  the  natural  vice  of  the  animals 
and  their  propensity  to  kick,  bite,  or 
otherwise  Injure  each  other  will  not 
relieve  the  carrier  from  liability 
where  Its  negligence  la  the  cause  of 
the  cattle  injuring  themselves  or  each 
other,  T/oeser  v.  Chioago.  etc.,  R. 
Co..  94  Wis.  671.  69  NW  372  (driving 
cattle  loose  Instead  of  leading  them 


separately  into  a  pen  for  rest  and 
food). 

[b]  Delay  In  transportation. — Car- 
riers cannot  limit  their  liability  for 
damages  resulting  from  their  negli- 
gence In  failing  to  transport  cattle 
to  their  destination  In  a  reasonable 
time.  Davis  v.  Wabash  R.  Co.,  122 
Mo.  A.  637,  99  SW  17;  Bushnell  v. 
Wabash  R.  Co..  118  Mo.  A.  618,  94 
SW  1001;  Fulbrlght  v.  Wabash  R. 
Co..  118  Mo.  A.  482,  94  SW  992;  Botts 
V.  Waba-sh  R.  Co.,  106  Mo.  A.  397,  80 
SW  976  (in  the  last  two  cases  it  was 
held  that  a  stipulation  in  a  bill  of 
lading  limiting  liability  for  damages 
to  live  stock,  caused  by  unusual  de- 
lay in  shipping,  to  the  extra  expense 
of  feeding  and  water  will  not  be 
enfoiced  where  the  delay  is  caused 
by  the  carrier's  own  negligence);  Mc- 
Fall  V.  Wabash  R.  Co..  117  Mo.  A. 
477,  94  SW  570  (holding  that  a  pro- 
vision In  a  contract  for  the  shipment 
of  live  stock  that  the  carrier  should 
not  be  liable  for  damages  resulting 
from  suffocation  of  animals  in  tran- 
sit does  not  apply  where  the  suffoca- 
tion results  from  a  delay  in  the  ship- 
ment due  to  the  negligence  of  the 
carrier) ;  Grlfiln  v.  Wabash  R,  Co., 
115  Mo.  A.  549,  91  SW  1015;  Gulf, 
etc.,  R.  Co,  V.  Dunman,  (Tex.  Civ.  A.) 
81  SW  789. 

rc]  Loading  and  unloading  at 
shipper's  risk, — (1)  A  special  con- 
tract hy  which  the  shipper  assumed 
all  risk  of  loss  and  Injury  to  the  ani- 
mals shipped  In  loading  and  unload- 
ing, conveying  and  otherwise,  whether 
arising  frorr  negligence,  default,  or 
misconduct  on  the  part  of  defend- 
ant's servants,  agents,  or  officers  was 
held  not  to  relieve  the  carrier  from 
liability  for  Injury  resulting  from  de- 
fective cars  (Hawkins  v.  Great  West- 
ern R.  Co.,  17  Mich.  57.  97  AmD  179; 
Lavole  v.  Reg..  12  CanLTOccNotes 
480).  (2)  or  from  improper  chutes  for 
unloading  stock  (Atlantic  Coast  Lins 
R.  Co.  V.  Pothan  Mule  Co.,  161  Ala. 
341,  49  S  882).  (3)  And  a  stipula- 
tion for  loading  and  unloading  at  the 
shipper's  risk  Ts  not  to  be  construed 
as  relieving  the  carrier  from  liabil- 
ity for  its  servants'  negligence. 
Candee  v.  New  York,  etc..  R.  Co.,  73 
Conn.  G67,  49  A  17.  See  also  supra 
§  123  et  seq. 

[d]  Kefoslng'  opportunity  to  feed 
and  water. — Wnere  the  stipulation 
was  against  liability  for  Injuries  to 
the  stock,  although  caused  by  the 
negligence  of  the  carrier's  servants. 
It  was  held  lhat  the  carrier  was  lia- 
ble for  injury  to  the  stock  due  to  the 
refusal  of  the  trainmen  to  allow  the 
person  In  charge  of  the  atocK  season- 
able opportunity  to  feed  and  water 
the  animals.  Abrams  v.  Milwaukee, 
etc.,  R.  Co..  87  Wis.  486.  68  NW  780, 
41  AmSR  55. 

[e]  "Wilfnl  mlsoondact,"— Since 
degrees  of  negligence  are  not  recog- 
nized in  Colorado,  the  terms  "wilful 
misconduct"  and  "actual  negligence." 
as  used  In  a  bill  of  lading  exempting 
the  carrier  from  loss  cau.'^ed  by  acts 
of  its  servants  not  amounting  to  will- 
ful misconduct  or  actual  negligence, 
should  be  construed  as  a  stipulation 
for  exemption  from  ordinary  negli- 
gence, and  as  Invalid.  Adams  v. 
Colorado,  etc..  R.  Co..  49  Colo.  476, 
113  P  1010.  36  LRANS  412. 

15.  Gould  V.  Hill.  2  Hill  (N.  Y.) 
623  raff  Cole  v.  Goodwin.  19  Wend. 
2S1,  32  AmD  470  and  note]. 
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decisions  the  doctrine  of  this  case  was  discarded, 
and  the  general  rule  adopted  that  a  carrier  might 
by  a  special  contract  fairly  entered  into  limit  its 
liability  to  specified  risks.'"  Tliereafter  the  doc- 
trine was  still  further  extended  and  the  rule 
adopted  that  the  carrier  may  by  a  special  contract 
stipulate  for  exemption  from  liability  even  for 
losses  resulting  from  its  own  negligence.'^  It  is 
as  to  exemptions  from  liability  for  servants'  negli- 
gence that  the  New  York  courts  have  most  clearly 
departed  from  the  weight  of  authority,  by  holding 
that  such  a  contract  is  valid.'^ 

Theory  of  New  York  rule.  The  New  York  cases 
proceed  on  the  theory  that  the  contract  between 


16.  Uoore  v.  Evans,  14  Barb.  (N. 
T.)  624;  Dorr  v.  New  Jersey  Steam 
Nav.  Co.,  4  Sandf.  (N.  Y.)  136,  11  N. 
T.  486.  62  AmD  125;  Stoddard  v. 
Lone  Island  K.  Co.,  7  N.  V.  Super. 
180  Tfoll  New  Jersey  Steam  Nav,  Co. 
V.  &lerchantB  Bank,  6  how.  (U.  S.) 
344,  12  Li.  ed.  4<;5]  (where  the  court 
expreBsed  Itself  as  unable  to  per- 
ceive any  well  founded  objection  to  a 
restriction  of  the  carrier's  liability 
by  a  special  contract,  or  any  stronger 
reasons  for  forbidding  it  to  exist 
than  in  the  case  of  any  other  Insurer 
of  goods,  to  which  his  obligation  la 
analogous,  and  which  depends  alto- 
gether on  the  contract  between  the 
parties). 

17.  Kenney  v.  New  York,  etc.,  R. 
Co.,  125  N.  Y.  422,  26  NE  626;  Wheeler 
V.  Oceanic  Steam  Nav.  Co.,  126  N.  Y. 
165.  26  Nil:  248,  21  AmSH  729;  Nicho- 
las V.  New  York  Cent.,  etc.,  R.  Co., 
89  N.  Y.  370:  Mynard  v.  Syracuse, 
etc.,  R.  Co.,  71  N.  Y.  180.  27  AmR 
28  [rev  7  Hun  399];  Westcott  v. 
Fargo,  61  N.  Y.  542.  19  AmR  300 
taff  63  Barb.  349] ;  Cragln  v.  New 
York  Cent.  R.  Co.,  51  N.  Y.  CI.  10 
AmR  559;  Nelson  v.  Hudson  River 
R.  Co..  48  N.  Y.  498;  Guillaume  v. 
Hamburgh,  etc..  Packet  Co.,  42  N.  Y. 
212,  1  AmR  512;  Btsaell  v.  New  York 
Cent.  R.  Co.,  25  N.  Y.  442,  82  AmD 
369;  Perkins  v.  New  York  Cent.  R. 
Co..  24  N.  Y.  196,  82  AmO  281;  Wells 
V.  New  York  Cent.  R.  Co.,  24  N.  Y. 
181 ;  Bermel  v.  New  York,  etc.,  R. 
Co.,  62  App.  Dlv.  389.  70  NYS  801 
[art  172  N-  Y,  639  mem.  65  NE  1113 
mem];  Heineman  v.  Grand  Trunk  R. 
Co.,  Sheld.  (N.  Y.)  95,  31  HowPr  430; 
Campe  v.  Weir.  28  Misc.  243.  58  NYS 
1082;  Ijowcnthal  v.  Pennsylvania  R. 
Co.,  151  NYS  916.  Compare  as  in 
line-  with  the  weight  of  authority 
elsewhere  Gleadell  v.  Thompson,  56 
N.  Y.  194;  Lamb  v.  Camden,  etc.,  R.. 
etc.,  Co..  46  N.  Y.  271,  7  AmU  827; 
Dorr  V.  New  Jersey  Steam  Nav.  Co., 
6  N.  Y.  Super.  136. 

[a]  ninstratlon. — In  Wilson  v.  New 
York  Cent.,  etc..  R.  Co..  97  N.  Y.  87 
[aft  27  Hun  1491,  plaintiff  shipped 
two  horses  by  defendant's  road  under 
a  contract  by  which  he  released  the 
com|)any  from  liability  for  damages 
which  might  result  from  the  negli- 
gence of  its  servants  or  be  occa- 
sioned by  the  Insecurity  of  Its  cars. 
The  horses  were  transported  In  a 
grain  car  which  was  out  of  repair 
and,  although  aufllclent  for  the  use 
for  which  it  was  intended,  unsafe 
for  the  tiwnsportatlon  of  live  stock. 
In  consequence  of  such  defect  one  of 
the  horses  was  injured.  In  an  action 
to  recover  damages  it  did  not  appear 
but  that  other  safe  and  secure  cars 
were  provided  by  defendant  and  on 
hand  ready  for  use.  so  that  the  In- 

jury  might  have  been  caused  by  care- 
essness  on  the  part  of  defendants 
In  selecting  an  Insecure  car.  It  was 
held  that  the  only  negligence  shown 
was  that  of  defendant's  servants, 
from  the  consequences  of  which  It 
was  released  by  the  contract,  and 
that  plaintiff  was  not  entitled  to 
recover. 

IB.  Snlnettl  v.  Atlas  SS.  Co..  80 
N.  Y.  71.  36  AmR  679;  Magnln  v. 
Binsmore.  62  N.  Y.  35.  20  AmR  442; 
Heineman   v.   Grand   Trunk   R.  Co.. 


Sheld.  <N.  Y.)  95,  31  HowPr  430; 
Knell  V.  U,  S..  etc.,  Steamship  Co., 
33  N.  Y.  Super.  423. 

19.  Smith  v.  New  York  Cent.  R. 
Co..  24  N.  Y.  222.  238  (where  the 
court,  per  Allen.  J.,  said:  "No  prin- 
ciple la  better  settled  than  that  a 

{)arty  to  whoiT'  any  benefit  Is  secured 
)y  contract,  by  statute,  or  even  by 
the  Constitution,  may  waive  such 
benefit,  and  the  public  are  not  inter- 
ested In  protecting  him  or  benefiting 
him  against  his  wishes.  .  .  .  The 
public  have  no  interest  In  the  ques- 
tion, which  of  the  two,  A  or  B.  shall 
take  the  risk  of  the  seaworthiness 
of  a  ship,  or  the  fitness  of  a  railway 
carriage,  or  the  care  and  faithfulness 
of  a  tiiird  person  employed  In  the 
performance  of  a  duty,  in  which 
either  or  both  have  an  interest,  al- 
though by  certain  general  rules  the 
law  has  declared  that  in  the  absence 
of  any  contract  the  risk  shall  be 
upon  A  and  not  upon  B.  But  if  B 
elects  to  relieve  A,  and  to  assume 
his  risks  and  liabilities,  the  public 
are  not  at  all  concerned  and  have  no 
occasion  to  forbid  such  contracts"); 
Dorr  V.  New  Jersey  Steam  Nav,  Co., 
11  N.  Y.  485,  493,  G2  AmD  125  and 
note  (in  which  the  court  said:  "To 
say  the  parties  have  not  a  right  to 
make  their  own  contract  and  to  limit 
the  precise  extent  of  their  own  re- 
spective risks  and  liabilities,  in  a 
matter  in  no  way  affecting  the  public 
morals  or  conflicting  with  the  public 
Interests,  would,  in  my  Judgment,  be 
an  unwarrantable  restriction  upon 
trade  and  commerce,  and  a  most  pal- 
pable invasion  of  personal  right"); 
Parsons  v.  Monteath,  13  Barb.  (N.  Y.) 
353,  360  (where  the  court,  per  Welles, 
J.,  observes:  "If  I  Jiave  goods  to 
transport,  and  the  common  carrier 
tells  me  he  will  carry  them  for  a 
particular  price  without  Incurring 
the  risk  of  lo5s  or  damage  by  in- 
evitable accident,  but  that  if  he  takes 
such  risks,  he  must  add  a  percentage 
to  the  price  of  transportation,  I 
really  can  not  see  what  the  public 
have  to  do  with  our  negotiations,  nor 
why  we  should  not  be  permitted  to 
malce  a  valid  contract,  with  such 
conditions  and  stipulations  as  we 
choose"). 

ao.  Boyle  v.  Bush  Terminal  R. 
Co.,  210  N.  Y.  389,  104  NR  983  frev 
151  App.  Dlv.  551,  136  NYS  255]; 
Gardiner  v.  New  York  Cent.,  etc.,  R. 
Co.,  201  N.  Y.  387.  94  NE  876,  34 
LRANS  826,  AnnCasl912B  281;  Rath- 
bone  v.  New  York  Cent,,  etc.,  R,  Co., 
140  N.  Y,  48,  35  NE  418:  Jennings  v. 
Grand  Trunk  R.  Co.,  127  N.  Y.  438. 
28  NE  394:  Wilson  v.  New  York 
Cent,  etc.,  R.  Co.,  97  N.  Y.  87;  Can- 
field  v.  Baltimore  etc.,  R.  Co.,  93  N. 
y.  532,  45  AmR  2G8;  Nicholas  v.  New 
York  Cent.,  etc..  R.  Co.,  89  N.  Y.  370; 
Holsapple  v.  Rome,  etc.,  R.  Co..  86 
N.  Y.  276:  Mynard  v,  Syracuse,  etc., 
R.  Co.,  71  N.  Y.  180.  27  AmR  28;  Raw- 
son  V.  Holland.  59  N.  Y.  611.  17  AmR 
391;  Magnln  v.  Dinamore,  66  N.  Y. 
108:  Condlct  v.  Grand  Trunk  R.  Co.. 
51  N.  Y.  500;  Stelnweg  v.  Erie  R.  Co.. 
43  N.  Y.  123.  3  AmR  673;  Brewster  v. 
New  York  Cent.,  etc..  R.  Co..  145  App. 
Dlv.  51.  129  NYS  868:  Bermel  v.  New 
York,  etc.,  R.  Co..  62  Apo.  Dlv.  389. 
70  NYS  804  [aff  172  N.  Y.  6S9  mem. 


the  carrier  and  the  shipper  is  purely  a  private  one 
with  which  the  public  has  properly  no  concern,  and 
that  if  the  parties  freely  and  voluntarily  make  a 
contract  exempting  the  carrier  from  all  liability,  it 
will  be  presumed  that  the  carrier  parted  with  a 
suHicient  consideration  for  the  exemption,  and  it 
will  be  sustained.'" 

203]  (bb)  Limitations  of  Bole.  While  the  car- 
rier may  by  contract  exempt  itself  even  from  lia- 
bility for  negligence,  under  the  New  York  doctrine, 
yet  it  cannot  do  so  by  general  words;  to  uphold  a 
limitation  of  this  character  the  stipulation  for  ex- 
emption must  be  express  and  explicit.^ 
WiUfQl  vnrongdoiiLC.   A  further  limitation  of  the 

65  NE  1113  mem];  Prentice  v. 
Decker,  49  Barb.  (N.  Y.)  21;  Giles  v. 
Fargo.  60  N.  Y.  Super.  117;  Ghorm- 
ley  V.  Dinsmore,  51  N.  Y.  Super.  198 
[on  rehearing  53  N.  Y.  Super.  36]; 
Knell  v.  U.  8..  etc.,  Stean-sh'p  Co.. 
33  N.  Y.  Super.  423 ;  Stoddard  v. 
L,ong  Island  R.  Co.,  7  N.  Y.  Super. 
180;  I.,ynch  v.  New  York  Cent.,  etc.. 
R.  Co..  89  Misc.  472,  153  NYS  633 
[aff  173  App.  Dlv.  934  mem.  156  NYS 
1131  memJ:  Alexander  v.  Greene,  7 
Hill   (N.  Y.)  533. 

"The  practice  of  common  carriers 
making  special  acceptances,  exempt- 
ing them  from  their  ordinary  re- 
sponsibility, though  contrary  to  the 
policy  of  the  common  law,  liable  to 
abuse,  and  productive  of  Inconveni- 
ence, has  obtained  too  long  to  be 
now  questioned.  In  this  State  It  has 
been  extended  so  as  to  authorize  a 
special  acceptance,  exempting  them 
from  liabiilty  for  their  own  negli- 
gence. But  a  contract  exempting  a 
bailee  for  hire  from  the  obligation 
of  care  on  his  part,  in  respect  to  the 

f roods  in  his  custody.  Is,  to  say  the 
east,  unreasonable,  and,  while  the 
law  does  not  go  to  the  extent  of  mak- 
ing It  void  on  that  ground,  yet  the 
qualification  that  to  Have  that  effect 
it  must  be  plainly  and  distinctly  ex- 
pressed, so  that  It  can  not  be  mia- 
understood  by  the  shipper.  Is  so  ob- 
viously Just,  in  view  of  the  methods 
of  business,  and  the  want  of  knowl- 
edge of  the  force  and  construction  of 
contracts,  on  the  part  of  the  great 


mass  of  persons  dealing  with  the 
transportation  lines  of  the  country, 
that  it  ought  not  to  be  relaxed," 
Nicholas  v.  New  York  Cent.,  etc.,  R. 
Co.,  89  N.  Y.  370,  372. 

"Considerations  based  upon  public 
policy  and  the  nature  of  the  car- 
rier's undertaking  Infiuence  the  ap- 
plication of  the  rule,  and  forbid  its 
operation,  except  where  the  carrier's 
Immunity  from  the  consequences  of 
negligence  is  read  In  the  agreement 
Ipslssimis  verbis."  Kenney  v.  New 
York  Cent.,  etc.,  R.  Co.,  126  N.  T. 
422,  425,  26  NE  626. 

"It  Is  not  reasonable  to  suppose 
that  the  parties  Intended  to  contract 
that  a  bailee  for  hire  might  with 
impunity  be  careless  and  remiss  In 
the  discharge  of  the  trust  repo.sed  In 
him.  If  such  a  result  Is  Intended  It 
must  be  so  stated  expressly  and  un- 
equivocally In  the  contract.  General 
words  are  not  sufficient."  Rathbone 
V.  Now  York  Cent.,  etc..  R.  Co..  140 
N.  Y.  48,  51.  35  NE  418. 

"These  cases  show  thnt'the  liability 
for  nefrllgonce  as  bailee  survives 
even  when  by  special  contract  the 
carrier  has  thrown  oft  his  liability 
as  such;  and  the  courts  of  this  state 
have  exhibited  a  very  decided  pur- 
pose to  retain  and  enforce  that  lia- 
bility wherever  it  Is  possible.  Even 
that  may  be  thrown  off  by  force  of 
a  special  agreement,  but  we  have  re- 
fused to  permit  any  general  words 
to  accomnllsn  such  result,  and  have 
Insisted  that  where  the  carrier  seeks 
to  contract  against  the  consequences 
of  Its  own  negligence,  he  must  pav 
so  openlv  and  plainly  so  as  not  to  be 
In  the  slightest  degree  misunder- 
stood, and  is  not  at  liberty  to  htd<» 
the  stipulation  away  under  form  of 


For  later  oasM,  deTelopmanta  and  diaiifM  in  the  law  see  cumulative  Annotations,  same  title,  pase^nd  note  number. 
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rule  is  that  no  stipulation  will  be  allowed  to  pro- 
tect the  carrier  from  liability  for  losses  resulting 
from  the  willful  wrongdoing  of  the  carrier  or  its 
servants." 

[$  204]  (b)  Under  Special  Oonstitntional  and 
Statutory  Ilegnlationa — aa.  State  Oonstitntional 
and  Statutory  Provisions — (aa)  Prohibiting  Any 
Limitation,  of  Oomraon-Law  Liability.  As  hereto- 
fore shown,  in  a  number  of  jurisdictions  constitu- 
tional and  statutory  provisions  forbid  any  limitation 
of  common-law  liability.^*  Under  provisions  of  this 
character  it  is  of  course  obvious  that  any  limitation 
against  liability  for  the  carrier's  negligence  is  in- 
valid.^ 

[  $  205]  (bb)  Prohibiting  Limitations  against  Iiia- 
bility  iot  Gross  KegUgcoice.  In  a  number  of  juris- 
dictions there  are  statutes  which  in  express  terms 
prohibit  common  carriers  from  limiting  their  liabil- 
ity for  loss  or  injury  caused  by  gross  negligence. 
Under  these  statutes  any  limitation  of  liability 


against  injuries  caused  by  gross  negligence  is  of 
course  inoperative."  There  is,  however,  a  conflict 
of  authority  as  to  whether  these  statutes  abrogate 
the  common-law  rule  as  to  ordinary  negligence, 
some  cases  holding  that  they  do  abrogate  the  com- 
mon-law rule,^  while  on  the  other  hand  it  has  been 
held  that  these  statutes  are  merely  declaratory  of 
the  common-law  rule  as  to  gross  negligence  and 
that  they  do  not  in  any  way  change  the  rule  as  to 
ordinary  negligence.^" 

206]  bb.  Federal  Legislation.  Nothing  in  the 
Interstate  Commerce  Act  of  1887  or  in  the  acts 
amending  it,  known  as  the  Elkins  Act  and  the  Hep- 
burn Act,  in  any  manner  affects  the  rule  at  common 
law  with  reference  to  the  liability  of  the  common 
carrier  for  its  negligence  or  that  of  its  servants  in 
the  transportation  of  property  by  interstate  ship- 
ments." Likewise  it  is  held  that  there  is  nothing 
in  the  Camnack  amendment  which  in  any  v&y 


words  ho^veve^  broad  or  formidable." 
Wheeler  v.  Oceanic  Steam  Nav.  Co., 
125  N.  Y.  155,  161.  26  NE  248.  21  Am 
SR  729. 

[a]  CoutmotloiL  favoraU*  to  slilp- 
par.— Every  matter  of  doubt  under 
such  a  contract  will  be  solved  In 
favor  of  the  Bhipper,  and  where  gen- 
eral words  Urrltfne  the  liability  of 
the  carrier  may  operate  and  be  given 
a  reasonable  meaning  without  mak- 
ing them  to  Include  losses  caused  by 
the  negligence  of  the  carrier,  they 
will  not  be  construed  as  granting  an 
exemption  from  such  liability.  Rath- 
hone  V.  New  York  Cent.,  etc.,  R.  Co., 
HO  N.  Y.  48,  35  NE  418:  Kenney  V. 
New  York  Cent.,  etc.,  R.  Co.,  125 
N.  Y.  422.  2fi  NE  626;  Fowler  V.  Liv- 
erpool, etc..  Steam  Co..  87  N.  Y.  190. 

[b]  ninrtratlona. — (i)  A  shipping 
contract  provld&d  that  the  carrier 
should  not  be  liable  for  "any  injury 
sustained  by  said  live  stock."  occa- 
sioned "by  any  or  either  of  the  fol- 
lowlne  causes  to  wit :  Overloading, 
crowalng  ...  or  for  delay  caused  by 
stiess  oi  weather  ...  or  from  causes 
beyond  their  ctmtrol."  and  that  "In 
the  event  of  any  unusual  delay  or 
detention  .  .  .  caused  by  the  negli- 
gence of  said  carrier  ...  or 
otherwise."  the  shipper  agreed  to  ac- 
cept as  compensation  for  damages 
sustained  the  amount  expended  by 
him  In  the  purchase  of  food  and 
water  for  the  said  stock  while  de- 
tained. It  was  held  that  the  carrier 
was  not  exempted  from  liability  for 
neglect  resulting  in  Injury  to  the 
cattle,  and  where  defendant  railroad 
unjustifiably  delayed  the  car  contain- 
ing plaintlfTs  cattle,  confining  them 
without  unloading  during  the  tran.s- 
portation  whereby,  on  reaching  their 
destination  one  of  them  died  and  all 
the  others  were  Injured,  it  wa.s  liable 
for  the  ensuing  damages  to  plaintllT. 
(lalloway  v.  Erie  R.  Co.,  107  App. 
T>lv.  210,  212,  95  NYS  17.  17  NYAni 
Caa  209.  (2)  Where  a  bill  of  lading 
limited  the  liability  of  a  carrier  of 
Roods,  its  liahltlty  as  bailee  for  hire 
remained  unimpaired  so  that,  al- 
though tt  was  not  liable  as  carrier 
beyond  the  amount  named  in  the  con- 
tract, tt  was  liable  as  bailee  for  the 
full  value  of  the  goods  when  negll- 
gentlv  Injured.  Bermel  v.  New  York, 
etc..  ft.  Co..  62  App.  Dlv.  389.  70  NYS 
f>(}i  [aff  172  N.  Y.  639  mem.  65  NR 
1113  mem].  (3)  A  stipulation  of  a 
j-hlpment  contract  that  the  carrier 
-•thould  not  be  liable  for  loss,  damage, 
or  delay,  unless  a  claim  therefor  is 
made  In  writing  within  a  certain 
time,  was  Insufficiently  explicit  to  re- 
lieve the  carrier  from  liability  to 
claims  based  on  Its  own  negligence. 
Lvnch  v.  New  York  Cent.,  etc.,  R. 
Co..  89  Misc.  472.  153  NYS  633. 

[c]  IHunasrea  by  wet.^ — A  shipping 
contract  which  contains  a  provision 
exempting  the  carrier  from  liability  | 
for  damages  by  wet  does  not  exeicpt 
the  carrier  from  liability  tor  dam- 1 
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ages  by  wet  which  was  caused  by 
the  carrier's  negligence.  An  express 
contract  would  be  necessary  in  order 
to  limit  the  liability  of  the  carrier 
for  its  negligence.  Thyll  v.  New 
York,  etc.,  R.  Co..  84  NYS  175  [afC 
92  App.  r>lv.  513,  87  NYS  3451. 

fd]  3«oss  by  braakage.^ — Where  a 
bill  of  lading  In  a  shipment  of  glass 
contained  a  condition  that  defendant 
would  not  be  liable  for  damages  to 
glass  by  breakage  or  for  any  cause, 
if  it  should  be  necessary  or  was 
usual  to  carry  such  property  on  open 
cars,  and  the  words  "loaded  and  se- 
cured by  shipper — released."  were 
written  on  the  face  of  it,  defendant's 
liability  for  negligence  remained  un- 
affected. Brewster  v.  Mew  York 
Cent.,  etc.,  R.  Co.,  146  App.  Dlv.  61, 
129  NYS  368. 

[e]  I>os8  by  fln. — Thus,  where  the 
bill  of  lading  provided  that  the  ear- 
ner should  be  released  from  liability 
"from  dam&ge  or  loss  to  any  article 
from  or  by  flre  or  explosion  of  any 
kind."  it  was  held  that  the  exemp- 
tion did  not  extend  to  loss  from  a 
fire  resulting  from  the  negligence  of 
the  carrier.  Stelnweg  v.  Erie  Tl.  Co.. 
43  N.  Y.  123.  3  AmR  673. 

[  f]  Stipulation  against  loss  hy 
n£gugsnoe  of  servants^— A  stipula- 
tion exempting  the  carrier  from  lia- 
bility for  a  loss  caused  by  the  negli- 
gence of  Its  servants  will  not  protect 
it  where  the  loss  is  caused  by  Its 
own  negligence.  Weinberg  v.  Na- 
tional Co.,  57  N.  Y.  Super.  586. 

[g]  KosB  occasioned  by  delay. — A 
delivered  certain  trees  to  a  railroad 
company  for  carriage  and  received  a 
long  printed  shipping  contract  which 
he  signed.  This  contract  contained 
nun"erous  provisions  exempting  the 
company  from  the  extraordinary  lia- 
bllltiea  of  carriers,  and  also  from 
liability  "  for  damage  occasioned  by 
delays  from  any  cause  or  change  of 
weather."  It  was  held  that  the  terms 
of  the  shipping  contract  were  not 
effectual  to  exempt  the  company 
from  liability  for  a  loss  occurring 
through  an  unreasonable  detention 
occasioned  by  the  company's  negli- 
gence. Nicholas  v.  New  York  Cent,, 
etc..  R.  Co.,  89  N.  Y.  370  [rev  4  Hun 
327,  6  Thomps.  &  C.  606]. 

[h]  From  -wliatsoeTer  oanae  aris- 
ing,— Where  the  bill  of  lading  pro- 
vided that  the  carrier  was  to  oe  re- 
leased "from  all  claims,  demands,  and 
liabilities  of  every  kind  whatsoever 
for  or  on  account  of,  or  connected 
with,  any  damage  or  injury  to  or  the 
loss  of  said  stock,  or  any  portion 
thereof,  from  whatsoever  cause  aris- 
ing," and  it  was  held  that  this  clause 
would  not  exempt  the  carrier  fron- 
liability  for  a  loss  cau.sed  by  negli- 
gence. Mynard  v.  Syracuse,  etc..  R, 
Co..  71  N.  Y.  180.  183,  27  AmR  28 
(the  decision  In  this  case  is  explained 
by  Andrews,  C.  J.,  in  Nicholas  v.  New 
York  Cent,,  etc..  R.  Co.,  89  N.  T.  370, 
872,  as  follows:  "The  words  Troni 
whatsoever  cause  arising,'  were  as 


broad  and  comprehensive  as  possible. 
The  court,  however,  refused  to  con- 
strue them  as  covering  a  loss  arising 
from  the  negligence  of  the  carrier, 
not,  as  I  understand  the  decision, 
because  the  word^a,  in  their  ordinary 
signification  and  interpretation,  did 
not  include  a  loss  of  this  character, 
but  because  It  Is  a  part  of  the  rule, 
which  In  this  State  allows  a  com- 
mon carrier  to  contract  against  his 
liability  for  negligence,  that  the  con- 
tract must,  in  terms  and  expressly, 
exempt  the  carrier  from  liability  on 
this  account"), 

31.  Keeney  v.  Grand  Trunk  R.  Co., 
47  N.  Y.  525  [afC  59  Barb.  104] 
(holding  that  a  pfovislon  In  a  con- 
tract for  the  shipment  of  live  stock 
which  attempts  to  relieve  the  com- 
pany from  liability  resulting  from 
negligence  In  the  loading,  unloading, 
or  conveyance,  or  in  failing  to  trans- 
port It  promptly  does  not  apply 
to  a  case  where  the  cars  are  will- 
fully detached  and  placed  on  a  side- 
track to  allow  other  freight  to  pass, 
and  are  kept  there  for  several  days 
locked  up  where  It  la  impossible  to 
feed  or  water  the  stock,  as  such  con- 
duct is  not  negligence,  but  a  willful 
breach  of  contract). 

as.    See  supra  |S  171.  173. 

23,  Pennsylvania  Co.  v.  Kennard 
Glass,  etc.,  Co..  59  Nebr.  435,  81  NW 
372;  Great  Northern  R.  Co.  v.  Boge, 
(Tex.  Civ.  A.)  169  SW  1093  [clt  Cyc]. 

24.  I>onIon  v.  Southern  Pac.  Co., 
161  Cal.  763.  91  P  603.  11  L.RANS 
811,  12  AnnCaa  1118  and  note;  Berry 
V.  Chicago,  etc.,  R.  Co.,  24  S.  D.  611, 
124  NW  859. 

35.  Donlon  V.  Southern  Pac.  Co.. 
\5l  Cal.  763,  91  P  603,  11  I,RAN3 
811.  12  AnnCas  1118 

Application  to  IntATstat*  shlpmants 
see  supra  fi  172, 

86.  Blackwell  Milling,  etc.,  Co.  v. 
Western  Union  Tel.  Co..  17  Okl.  376, 
89  P  235.  10  AnnCas  855. 

37.  U.  S. — Santa  Fe,  etc.,  R.  Co.  v. 
Grant  Bros,  Constr.  Co.,  228  U.  S. 
177,  33  set  474,  B7  L.  ed.  787;  Penn- 
sylvania R.  Co.  V.  Hughes.  191  U.  S. 
477.  24  set  132.  48  L.  ed.  268. 

Ga. — Adams  Express  Co.  v.  Melil- 
champ,  138  Oa.  443,  75  SE  696,  Ann 
Casl913D  976  and  note. 

Mo. — Sims  V.  Missouri  Pac.  R,  Co., 
177  Mo.  A.  18.  163  SW  275. 

Nebr. — Miller  v.  Chicago,  etc.,  R. 
Co..  85  Nebr.  468,  123  NW  449. 

N.  Y. — Ferrari  v.  New  York  Cent., 
etc..  R.  Co.,  IGS'App.  Dlv.  6,  147  NYS 
376 

N.  C. — J.  M.  Pace  Mule  Co.  v.  Sea- 
board Air  Line  R.  Co.  160  N.  C.  215. 
76  SE  513. 

S.  C. — Gilllland  v.  Southern  R.  Co., 

85  S.  C.  26,  67  SE  20,  137  AmSR  861, 
27  LRANS  1106. 

Tex. — Chicago,  etc..  R.  Co.  v.  Core, 
(Civ.  A,)  176  SW  778;  International, 
etc.,  R.  Co.  v.  Vandeventer,  48  Tex. 
Civ.  A.  36<.  107  SW  5$0;  San  An- 
tonio, etc.,  R.  Co.  V.  Dolan,  (Civ.  A.) 

86  SW  soa. 
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afiEecta  this  rule.**  Indeed  it  is  declared  by  the 
Bupreme  court  of  the  United  States  that  the  pro- 
vision of  the  Carmack  amendment  making  the  initial 
carrier  liable  to  the  holder  of  a  shipping  receipt  for 
any  loss  or  damage  caused  by  it  or  by  any  con- 
necting carrier,  and  that  no  contract,  receipt,  rule, 
or  regulation  shall  exempt  such  a  common  carrier 
from  the  liability  hereby  imposed  is  "a  statutory 
declaration  that  a  contract  of  exemption  from  lia- 
bility for  negligence  is  against  public  policy  and 
void."  ^  Under  the  Carmack  amendment  an  agree- 
ment to  release  a  carrier  for  part  of  a  loss  due  to 
negligence  is  no  more  valid  than  one  by  which  there 
is  a  complete  exemption.^ 

207j  (2)  Bole  in  England.  Prior  to  the  Canal 
and  Traffic  Act  of  1854,  it  seems  to  have  been  the 
law  that  a  carrier  might,  by  a  special  notice,  make 
a  contract  limiting  its  responsibility  for  loss  or 
injury,  even  though  caused  by  gross  negligence, 
misconduct,  or  fraud  on  the  part  of  itself  or  its 
servants.^^  In  1854  the  Railway  and  Canal  Traffic 
Act  was  passed,  because  it  was  thought  that  the 
carriers  were  seeking  to  evade  altogether  the  salu- 
tary policy  of  the  common  law.'*  T^e  provisions  of 
this  statute  are  to  the  effect  that  every  company 
shall  be  liable  for  the  loss  of  any  goods,  in  the  re- 
ceiving, forwarding,  or  delivery  thereof,  occasioned 
by  the  neglect  or  default  of  such  company  or  its 
agents,  notwithstanding  any  notice,  condition,  or 
declaration  in  anywi^:e  limiting  such  liability."  It 
has  been  held  that  nothing  in  the  statute  under  eon- 
dderation  prevents  the  carrier  from  making  a 


special  contract  limiting  its  liability  for  loss  or 
injury  due  to  the  ordinary  negligence  of  itself  or 

its  servants." 

Eeqoisites  and  constmction  of  contracts  limiting 
liability.  Under  the  provisions  of  the  statute,  in 
order  to  render  valid  a  limitation  of  the  carrier's 
liability  for  Ios§  or  injury,  due  to  its  own  or  its 
servant 's  negligence,  there  must  be  a  contract  in 
writing  signed  by  the  shipper  or  his  agent,  and  the 
contract  must  be  reasonable.'"  This  principle  has 
been  held  to  apply  even  in  respect  to  goods  which 
the  carrier  is  under  no  obligation  to  transport.** 
An  exemption  from  liability  in  general  'terms  does 
not  exempt  the  carrier  from  liability  for  loss  or 
injury  due  to  the  n^ligence  of  its  servants."  A 
contract  stipulating  for  exemption  from  liability 
for  the  willful  misconduct  of  the  carrier's  servants 
is  unreasonable  and  invalid." 

Severance  of  conditions.  It  was  at  first  ques- 
tioned whether  a  condition,  or  a  set  of  conditions, 
might  be  severed  so  as  to  allow  it  to  be  good  in 
part  and  bad  as  to  the  remainderj"  but  later  it 
was  held  that,  under  the  Railway  and  Canal  Traffic 
Act,  if  any  part  of  a  set  of  conditions  was  not  just 
and  reasonable,  the  whole  would  fail.^  This  ruling-, 
however,  was  afterward  reversed,  and  the  doctrine 
finally  established  that  the  matter  was  to  be  deter- 
mined according  to  the  character  of  the  conditions, 
whether  they  were  interdependent  or  whether  each 
stood  alone;  in  the  latter  class  of  cases,  the  con- 
ditions are  separable  and  one  may  fail  without 
affecting  the  others.^ 


98.  U.  S. — Missouri,  etc..  R.  Co. 
V.  Harrtman,  227  U.  S.  G57,  33  SCt 
397,  57  L.  ed.  690;  Adams  Exprens  Co. 
V.  Croninger,  226  U.  S.  491,  3B  SCt 
148,  67  L.  ed.  314,  44  LUANS  267  a.ni\ 
note;  Pennsylvania  R.  Co.  v.  Hughes. 
191  U.  S.  477,  24  SCt  132,  48  L.  ed. 
268. 

Ga. — Adams  Express  Co.  v.  Mellf- 
(diamp,  138  Oa.  443,  76  SE  S96,  Ann 
CaslSian  976. 

Md. — New  York,  etc.,  R.  Co.  v. 
Peninsula  Produce  Exch.,  122  Md. 
216,  89  A  433. 

N.  C. — J.  M.  Pace  Mule  Co.  v.  Sea- 
board Air  Line  R.  Co.,  160  N.  C.  21B, 
76  SE  613. 

Pa. — Wright  v,  Adams  Express  Co.. 
43  Pa.  Super.  53  [aff  230  Pa.  685,  79 
A  760] ;  Wrljfht  v.  Adams  Express 
Co..  43  Pa.  Super.  40  [aff  230  Pa.  635, 
79  A  7601. 

39.  Kansas  Otty  Southern  R,  Co. 
V.  Carl,  227  U.  S.  639.  33  SCt  391, 
57  L,  ed.  683;  Adams  Express  Co,  v. 
Cronlnger,  226  U.  S.  491.  33  SCt  148. 
67  L.  ed,  314.  44  LRAXS  257.  But 
see  U.  S.  Horse  Shoe  Co.  v.  American 
Kxnre.''8  Co..  250  Pa.  527,  632,  95  A 
706  (in  which  the  court  said,  citing 
Adams  Express  Co.  v.  Cronlnger. 
supra.  "A  common  carrier  may  limit 
Us  liability  on  interstate  shipments 
even  as  apra'nst  Its  own  iieftligeace"). 

30.  Kansas  Cltv  Southern  R.  Co. 
V.  Carl.  227  l-'.  S,  639,  33  SCt  391,  67 
L.  ed.  6R3.    See  also  supra  S  199. 

31.  Ppok  V.  North  Staffordshire  R. 
Co..  10  H.  I..  Caa.  473.  11  Reprint 
1109,  6  RRC  286  (the  leadinR  case); 
Compania  la  Plccha  v.  Brauer,  16S 
U.  S.  lOt.  18  Srt  12.  42  L.  ed.  398. 

33.  Po°k  V.  North  Staffordshire  R. 
Co..  10  H.  T>.  Cas.  473.  11  Reprint 
1109,  5  ERC  286. 

33.  En(rM.«h  Railway  and  Canal 
Traffic  Art  (1854)  J  7. 

34.  Forder  v.  Great  Western  R. 
Co.,  [1006]  2  K.  B.  532;  Beal  v. 
South  Devon  R.  Co..  3  H.  &  C.  337; 
Great  Western  R.  Co.  v.  Glenister,  29 
Li.  T.  Rep.  N.  S.  422.  Sec  also  Hoare 
V.  Great  Western  R.  Co.,  37  I...  T.  Rep. 
14.  S.  186  (recognizing  the  rule). 

36.  Wilkinson  v.  Lancashire,  etc., 
R.  Co.,  tl907J  2  K.  B.  222;  Robinson 
V.  London,  etc.,  K.  Co..  19  C.  B.  N.  S. 


SI.  116  ECL  61.  144  Reprint  704; 
Aldrldge  v.  Great  Western  R.  Co.. 
15  C.  B.  N.  S.  582,  109  ECL  682.  143 
Reprint  913;  Beal  v.  South  Devon  R. 
Co..  3  H.  &  C.  337;  Peek  v.  North 
Staffordshire  R.  Co.,  10  H.  L.  Cas. 
473.  11  Renrint  1109,  6  ERC  286. 

36.  Wilkinson  v.  Lancashire,  etc., 
II.  Co..  [1907]  2  K.  B.  222. 

37.  Price  v.  Union  Lighterage  Co., 
[1904]  1  K.  B.  412. 

38.  Ronan  v.  Midland  R.  Co..  L.  R. 
14  Ir.  157.  See  also  cases  cited  Infra 
thin  note.  But  compare  Shaw  v. 
Great  Western  R.  Co.,  [1894]  1  Q.  B. 
373  (holding  that  a  limitation  of  lia- 
bility Is  valid  as  to  wrongful  .acts 
of  servants  outside  the  scope  of  their 
authority), 

[a]  WUlfiU  misoonanot  (1)  in  a 
cause  exempting  the  carrier  for  loss 
or  injury,  except  on  proof  that  It 
arose  from  willful  misconduct  of  the 
carriers'  servants,  means  misconduct 
to  which  the  will  is  party  as  contra- 
ct istlnfrui  shed  from  accidents,  ts  far 
beyond  any  nesUgence,  even  though 
gross  or  culpable,  and  assumes  that 
ti  person  willfully  misconducts  him- 
self knowing  and  appreciating  that 
it  is  wrong  conduct  on  his  part.  In 
the  existing  circumstances,  to  do  or 
to  fnil  or  omit  to  do  (as  the  case 
may  be)  a  particular  thing,  and  yet 
fitentionally  does,  or  f.ills,  or  orrlta 
to  do  It,  or  persists  in  the  act.  fail- 
ure, or  omission  regardless  of  conse- 
quences. Forder  v.  Great  Western 
R.  Co,,  [1906]  2  K.  B.  532.  (2)  Where 
a  railway  company  carries  at  alter- 
native rates,  the  nlghi-r  rate  at  its 
own  risk,  and  the  lower  rate  at  the 
owner's  risk,  except  from  liability 
arising  from  the  willful  misconduct 
nf  the  company's  servants,  an  inlury 
is  not  caused  by  such  misconduct, 
where  the  company's  servants  pack 
cheeses  In  such  a  manner  that  during 
their  transit  they  are  damaged,  \{ 
the  servants  did  not  know  that  dam- 
age would  result  from  the  packing 
nf  the  cheenes  in  such  a  manner. 
Lewis  v.  Great  Western  R.  Co..  3  Q. 
B.  P.  195,  (3)  A  parcel  of  sheep- 
skins which  had  been  delivered  by 
plaintiff  to  defendants,  for  carriage 
from  Paddlngton  to  Winchester,  ar- 


rived at  Its  destination  In  a  damagad 
condition  owing  to  the  skins  havTne 
been  packed  in  a  truck  with  wood 
chips  which  had  become  entangled 
in  the  wool.  Plaintiff  wrote  to  the 
station  master  at  Winchester  com- 
plaining of  the  damage,  and  aaklnfc 
him  to  communicate  with  the  au- 
thorities at  Paddlngton  to  prevent  a 
recurrence  of  the  injury,  as  further 
consignments  of  sheepskins  were  ex- 
pected to  be  sent  oit  from  thence 
shortly.  He  received  a  reply  saying: 
"I  have  asked  our  Paddlngton  people 
not  to  use  the  kind  of  litter  you 
object  to  in  the  future."  Subse- 
quently. plalntifT  sent  a  second  parcel 
of  sheepskins  from  Paddington  to 
Winchester  on  the  terms  of  an  "own- 
er's risk"  note,  whereby  he  relieved 
defendants  from  liability  for  damage 
except  on  proof  that  it  arose  from 
willful  misconduct  on  the  part  of 
defendants'  servants.  This  parcel, 
like  the  first,  arrived  damaged  from 
being  put  Into  trucks  contalning- 
wood  chips.  In  an  action  to  recover 
for  the  damage  to  the  second  parcel 
it  was  held  that.  In  the  absence  oT 
proof  that  the  persons  who  actually 
loaded  the  goods  in  the  trucks,  or 
who  superintended  their  loading,  had 
notice  that  the  mode  of  packing  em- 
ployed was  likely  to  be  Injurious  to 
the  goods,  there  was  no  evidence  of 
willful  misconduct  on  the  part  of 
defendants'  servants,  the  mere  fact 
that  some  other  official  of  defendants 
had  had  notice  was  not  sufficient. 
Forder  v.  Great  Western  R.  Co., 
[1906]   2  K.  B.  632. 

39.  Rooth  V.  Northeastern  R.  Co.. 
L.  R.  2  Exch.  173. 

40.  KIrby  v.  Great  Western  R. 
Co..  18  L.  T.  Rep.  N.  S.  658. 

41.  London,  etc..  R.  Co.  v,  Hun- 
ham,  26  L.  J.  C.  P,  25.  38  {where 
.Tervis,  C.  J.,  said:  "1  think  we  are 
bound  to  look  at  the  particular  mat- 
ters that  are  relied  on  to  .see  If  they 
are  just  and  reasonable;  and  we  are 
not  entitled,  as  Mr.  Honyman  con- 
tended, to  look  through  the  whole  of 
the  regulations,  some  of  which  an* 
not  relied  on  in  this  caae,  to  see  If 
any  of  them  can  be  considered  unjust 
or  unreasonable"). 


For  lata  oMait  AeTClovMMitB  and  elutngw  in  the  law  see  cumulative  Annotations,  aama  title,  pace^and  note  nuntwr. 
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208]  (3)  Enle  in  Canada.  Prior  to  any  specific 
legislation  on  the  subject  it  seems  to  have  been  the 
rule  in  Cailada  that  the  carrier  might  limit  its  lia- 
bility against  loss  or  injury  caused  by  its  negligence 
or  that  of  its  servants,  and  that  too,  whether  such 
negligence  was  ordinaiy*"  or  gross.**  But  the  Can- 
ada Consolidated  Railway  Act  of  1879,**  which  is 
modeled  on  the  English  Railway  and  Canal  Traffic 
Act,  the  provisions  of  which  are  set  out  in  the  pre- 
ceding section,  provides  that  the  party  aggrieved  by 
a  Delect  or  refusal  shall  have  an  action  therefor 
against  the  company,  from  which  action  the  com- 
pany shall  not  be  relieved  by  any  notice,  condition, 
or  declaration,  if  the  damage  arises  from  any  negli- 
gence or  omission  of  the  company  or  of  its  servants. 
In  construing  this  provision,  the  supreme  court  of 
Canada  (by  a  divided  court)  held  that  its  effect  was 
to  prohibit  the  carrier  from  contracting  against  lia- 
bility for  loss  or  injury  due  to  its  negligence  or 
that  of  its  servants;"  and  this  view  was  followed 
by  the  Ontario  courts,**  and  by  the  court  of  last 
resort  of  Manitoba,*^  although  the  contrary  doctrine 
seems  inferable  from  a  decision  in  Alberta  holding 
that  a  contract  exempting  the  carrier  from  all  lia- 
bility for  injuries  to  live  stock,  CTcept  such  as  might 
arise  from  a  collision,  and  providing  that  in  no  case 
is  the  carrier  responsible  for  any  amount  exceeding 
certain  smalt  sums  named,  has  no  application  to  a 
collision  occurring,  not  by  negligence,  but  by  rea- 
son of  the  willful  contravention  of  a  prohibitory 


statute.**  The  construction  of  the  supreme  court 
of  Canada  is  in  direct  conflict  with  that  given  the 
statute  on  which  it  was  modeled,  by  the  court  of 
last  resort  in  England.*"  So  it  was  held  in  Ontario 
that  this  statute  has  no  application  to  a  railway 
company  situated  in  a  foreign  country,  althoi^h 
operated  by  a  company  incorporated  by,  or  under 
the  authority  of,  the  parliament  of  Canada."*  And 
by  the  supreme  court  of  Canada  it  has  been  held 
that,  inasmuch  as  a  common  carrier  is  nut  bound  jto 
carry  goods  beyond  the  terminus  of  its  own  line, 
there  is  nothing  in  the  Consolidated  Railway  Act 
which  prevents  a  railroad  company  from  restricting 
its  liability  for  negligence  in  respect  to  the  goods 
after  they  had  left  its  own  line/^  In  a  subsequent 
decision  by  the  supreme  court  of  Canada,  it  was 
held,  without  adverting  to  the  statute  under  con- 
sideration, or  to  the  English  statute,  or  to  the  con- 
struction placed  on  them  by  the  highest  English  and 
Canadian  courts,  that  there  was  nothing  in  the  stat- 
utes or  in  the  public  policy  of  the  province  of 
Quebe©  to  prevent  a  carrier  from  limiting  its  lia- 
bility against  loss  or  n^iUgence  causecT  by  the 
neglect  of  its  servants." 

[$  209]  b.  In  Oase  of  Lobs  by  Fire.  In  accord- 
ance  with  the  general  rule,"  it  is  well  settled  that 
a  contract  exempting  the  carrier  from  liability  for 
loss  or  damage  by  fire,  not  due  to  the  carrier's  n^- 
ligenee,  is  valid,   provided  a  reduced  rate  or  other 


42.  O'Rorke  v.  Great  Western  R, 
Co..  23  U.  C.  Q.  B.  427. 

43.  Farr  v.  Great  Western  R.  Co., 
J5  U.  C.  Q.  B.  534;  Hamilton  v.  Grand 
Trunk  R.  Co..  23  U.  C.  Q.  B.  600. 

44.  Act  (1879)  i  25  BObS  4. 

46.  Grand  Trank  R.  Co.  v.  Vosel, 
11  Can.  8.  C.  618. 

46.  St.  Mary's  Creamery  Co.  v. 
Grand  Trunk  R.  Co.,  8  Ont.  L.  1. 

[a]  MAdnoed  rat*  as  ooaslderatloiL. 
— A  railway  company  Is  liable  for 
damagrea  to  Koods.  resulting  from 
negllffence,  even  though  the  shtppera 
of  the  Koods  agree,  in  consideration 
of  the  allowance  of  a  reduced  rate  of 
freight,  not  to  hold  the  company 
liable.  Corban  v.  Canadian  Pac.  R. 
Co.,  23  Ont.  A, 

47.  Ferris  v.  Canadian  Northern 
R.  Co.,  IE  Man.  134  (where  the  court 
said:  "VPhen  it  clearly  apuears  that 
the  loss  of  goods  shipped  by  railway 
must  have  been  caused  by  the  negli- 
rence  or  omission  of  the  railway  com- 
pany or  Its  servants,  the  company  Is 
precluded  by  sub-section  3  of  section 
24C  of  the  Railway  Act.  1S88,  from 
relying  on  a  condition  of  the  bill  of 
lading  exempting  It  from  liability  for 
any  deflclency  In  weight  or  measure- 
ment*'). 

48.  Rise  V.  Canadian  Pac.  R.  Co., 
(Alta.)  14  WestLR  635  (unlawfully 
running  train  on  Sunday). 

49.  See  supra  9  ZOT, 

BO.  Macdonald  v.  Grand  Trunk  R. 
Co..  31  Ont.  663. 

61.  Grand  Trunk  R.  Co.  v.  Mc- 
Millan, 16  Can.  S.  C.  643  [dist  Grand 
Trunk  R.  Co.  v.  Vogel,  11  Can.  S.  C. 
6121. 

5S.  Glengoll  SS.  Co.  v.  Pilklngton, 
28  C?an.  S.  C.  146.  Compare  Draln- 
viUe  V.  Canadian  Pac.  R.  Co.,  22  Que. 
Super.  480  (holding  that  a  carrier 
cannot  stipulate  that,  by  reason  of 
the  tarlft  or  charges  for  the  transport 
of  goods  being  reduced,  he  shall  not 
be  responsible  for  damages  which 
may  be  caused  to  the  goods  carried 
b.v  the  fault  or  negligence  of  hia 
servants,  but  when  such  a  stipula- 
tion has  been  made,  the  owner  of 
the  goods  damaged  In  conveyance  has 
to  prove  that  the  damage  was  caused 
by  such  fault  or  negligence). 

63.    See  supra  S  195. 

54.  U.  S. — Arthur  v.  Texas,  etc.. 
R.  Co.,  204  V.  S.  BOB,  27  SCt  338.  51 
L.  ed.  E90:  Chamock  v.  Texas,  etc., 
B.  Co.,  194  U.  S.  432,  24  SCt  671,  48 


li.  ed.  1057;  Cau  v.  Texas,  etc.,  R.  Co.. 
194  U.  S.  427.  24  SCt  668.  48  L.  ed. 
1053  [aff  113  Fed.  91,  61  CCA  76]; 
New  York  Cent.  R,  Co.  v.  Lockwooa, 
17  Wall.  357.  21  L..  ed.  627;  York  Mfg. 
Co.  V.  Illinois  Cent.  R.  Co.,  3  Wall. 
107,  18  L.  ed.  170:  The  Nutmeg  State. 
103  Fed,  797;  Hall  v.  Pennsylvania 
R.  Co..  1  Fed.  226;  Van  Schaak  v. 
Northern  Transp.  Co.,  28  P.  Cas.  No. 
16.876.  3  Bias.  394. 

Ala. — Central  of  Georgia  R.  Co.  v. 
Burton.  165  Ala.  4ZS,  51  B  643;  I^uls- 
vllle,  etc.,  R.  Co.  v.  Oden,  80  Ala.  88. 

Ark. — Little  Rock,  etc.,  R.  Co.  v. 
Talbot,  39  Ark.  623. 

Ga. — Canby  v.  Merchants',  etc. 
Transp.  Co.,  16  Ga.  A.  368.  S5  BB  861. 

III.— Baltimore,  etc.  R  Co.  v.  Craw- 
ford. 66  111.  A.  113. 

Ind. — Reld  v.  Eh-ansvlUe.  etc..  R 
Co..  10  Ind.  A.  386.  35  NE  703,  63  Am 
SR  391;  Indianapolis,  etc.,  R.  Co.  v. 
Porsythe.  4  Ind.  A.  326.  29  NE  1138. 

La. — Levy  v.  Pontchartraln  R,  Co., 
23  La.  Ann.  477;  New  Orleans  Mut. 
Ins.  Co.  V.  New  Orleans,  etc.,  R.  Co.. 
20  Ln.  Ann.  302;  C^key  v.  Gordon,  7 
La.  Ann.  235. 

Mass. — Hoadley  v.  Northern 
Transp.  Co.,  116  Mass.  104.  16  AmR 
106. 

Mich. — Smith  V.  American  Express 
Co.,  108  Mich.  672,  66  NW  479. 

Miss. — Anderson  v.  Uobtle,  etc.,  R. 
Co.,  38  S  661;  Newberger  Cotton  Co. 
V.  Illinois  Cent.  R.  Co..  75  Hiss.  103, 
23  S  18S. 

Mo. — Levering  v.  TTnlon  Transp.. 
etc..  Co.,  42  Mo.  88,  97  AmD  320. 

N.  H. — Rand  v.  Merchants'  Dis- 
patch Transp.  Co..  59  N.  H.  363. 

N.  J. — Johnson  v.  West  Jersey,  etc., 
n.  Co.,  78  N.  J.  L.  529,  74  A  496,  138 
AmSR  625.  20  AnnCas  228  Eclt  CyoJ; 
Micliaels  v.  Adams  Express  Co.,  71 
N.  J.  L.  41,  69  A  142. 

N.  T. — New  York  Cent.,  etc.,  R.  Co. 
V.  Standard  Oil  Co.,  87  N.  Y.  486; 
Germanla  F.  Ins.  Co.  v.  Memphis,  etc.. 
U.  Co..  72  N.  Y.  90.  28  AmR  113;  Van 
Akin  V.  Erie  R.  Co.,  92  App.  Dlv.  23, 
87  NYS  871;  Parsons  v.  Monteath,  13 
Barb.  353. 

N.  C. — Hornthal  v.  Roanoke,  etc., 
Steamboat  Co..  107  N.  C.  76,  11  SE 
10^9. 

Pa. — Colton  V.  Cleveland,  etc.,  R. 
Co..  G7  Pa.  211,  5  AmR  424. 

Tenn. — Dillard  v.  Louisville,  etc.. 
R.  Co..  2  Lea  288. 


Tex. — St.  Louis  Southwestern  R. 
Co.  V,  Ray.  (Civ.  A.)  127  BW  281 
(Interstate  shipment). 

Vt. — Davis  v.  Central  Vermont  R. 
Co.,  66  Vt.  290,  29  A  813,  44  AmSR 
852. 

Wis. — Schaller  v.  (Chicago,  etc,  R 
Co.,  97  Wis.  31,  71  NW  1042, 

Eng.— Peek  v.  North  Staffordshlrs 
R.  Co.. -10  H.  L.  Cas.  473,  11  Reprint 
1109,  5  ERC  286. 

Ont. — McMorrin  v.  Canadian  Pac 
R.  Co.,  1  Ont.  L.  661. 

See  Swindler  v.  Hllllard.  81  S.  C. 
L.  286,  45  AmD  732. 

[a]  Wliere  a  sUpplng  receipt  wm 
■tamped  "at  owneCs  risk  or  lire," 
the  carrier  was  not  liable  for  the  loss 
of  the  goods  by  Are  while  In  his 
possession,  if  the  persons  In  charge 
of  the  train  took  all  reasonable  pre- 
cautions In  the  management  and  con- 
duct of  the  train,  and  If  the  car 
containing  the  goods  was  reasonably 
tight  and  suitable  for  their  trans- 
portation. Levering  v.  Union  Transp., 
etc..  Co..  42  Mo.  88.  97  AmD  320. 

[b]  The  Intenrtate  Oonuasroe  Aot 
of  Febr.  4,  1887  (24  U.  S.  St.  at  L. 
386  c  104  9  20),  providing  that  any 
common  carrier  receiving  property 
for  Interstate  transportation  shall 
issue  a  bill  of  lading  therefor,  and 
shall  be  liable  to  the  lawful  holder 
thereof  for  any  loss  or  damage  to 
such  property  caused  by  It,  or  by  any 
connecting  carrier;  and  that  no  con- 
tract shall  exempt  such  carrier  from 
the  liabllitv  thereby  Imposed,  does 
not  prevent  a  carrier  from  exempt- 
ing itself  from  liability  for  the  loss 
of  goods  destroyed  by  Are  which  is 
not  attributable  to  the  carrier's  neg- 
ligence,— since  the  restriction  on  ex- 
emption is  limited  to  the  liability 
imposed  by  the  statute,  which  Is  a 
liability  for  a  loss  caused  by  the 
carrier  or  a  connecting  carrier.  Cen- 
tral of  Georgia  R.  Co.  v.  Patterson, 
12  Ala.  A.  369.  68  S  513. 

[c]  Oontraot  not  exempting  for 
loss  hy  flrs.^ — A  carrier  remains  li- 
able, as  at  common  law,  for  a  loss 
of  cotton  by  Are  while  in  Its  posses- 
sion, although  It  was  "ready  for  de- 
livery" to  the  next  carrier,  or  was 
awaiting  further  conveyance,  within 
the  meaning  of  the  clauses  in  the 
bill  of  lading  modifyinir  its  common- 
law  liability  for  the  \osh  of  goods 
under  such  circumstances,  where 
such  bill  of  lading  also  declares  that 
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consideration  is  givfin  to  the  shipper.^"  In  accord- 
ance with  the  rule  elsewhere  announced,"'  such  a 
limitation  is  of  course  invalid  in  the  absence  of 
consideration."'  However,  the  limitation  of  liabil- 
ity for  loss  by  fire  has  no  application  where  the 
goods  were  stolen  and  the  cars  afterward  burned 
to  conceal  the  crime.^  And  a  provision  in  a  con- 
tract of  shipment  exempting  the  earner  from  lia- 
bility for  loss  by  fire  not  caused  by  its  own  n^H- 
gence  or  that  of  its  servants  may  be  waived."* 

IrfMU  dne  to  negligence.  A  contract  exempting  the 
carrier  from  loss  or  damage  by  fire  from  any  cause 
whatsoever  is  invalid  as  contrary  to  public  policy 
in  so  tax  as  it  attempts  to  exempt  the  carrier  from 
liability  for  loss  resulting  from  fire  caused  by  tbe 
negligence  of  the  carrier's  agents  or  servants;^ 
and  a  provision  in  the  shipping  contract  which 
exempts  the  carrier  from  liability  for  loss  by  fire 
has  no  application  where  goods  are  lost  by  fire  due 
to  the  carrier's  own  negligence."^ 

[$  210]  c.  Injuries  to  Live  Stock.  The  ezc^ 
tionial  nature  of  the  property  and  of  the  loss  or 
damage  which  may  result  during  its  transportation 


are  held  to  justify  a  contract  by  a  carrier  of  live 
stock  limiting  its  liability,  except  for  such  loss  or 
damage  as  may  result  from  its  own  negligence  or 
from  that  of  its  agents  or  servants,^=^  provided  the 
exemption  is  based  on  a  sufficient  oonaideration, 
such  as  a  reduced  rate  or  the  like.*"  Thus  the 
carrier  may  b^  contract  stipulate  against  liability 
for  loss  or  injury  to  animals  caused  by  inherent 
viciousness  or  fright,  as  a  result  of  which  they  may 
injure  themselves  or  each  other;***  for  injuries  sus- 
tained by  animals  in  loading  and  unloading,*'''  or 
from  overloading,^  where  by  the  contract  of  ship- 
ment the  duty  of  loading  and  nnloadii^  is  imposed 
on  the  carrier;  for  injuries  due  to  suffocation  and 
heating,"  want  of  bedding,"  fire,*"  or  for  the  risk 
of  loss  or  damage  caused  by  delay.^°  So  a  form  of 
limitation  of  common  occurrence,  and  one  which 
has  been  uniformly  upheld  by  the  courts  in  the 
absence  of  statutory  or  constitutional  prohibitionr 
is  that  which  imposes  on  the  shipper  the  obligation 
to  feed  and  water  live  stock  duxii^  toinsporta- 
tion.^^  And  the  carrier  and  the  shipper  may  make 
an  agreement  as  to  the  value  of  live  stock  shipped 


"cotton  Is  excepted  from  any  clause 
herein  on  the  subject  of  Are.  and  the 
carrier  shall  be  liable  as  at  common 
law  for  loss  or  damage  of  cotton  by 
Are,"  since  this  specific  clause  takes 
effect  JM  the  exclusion  of  erenerai 
clauses  containing  matters  of  general 
exemption.  Texas,  etc.,  R.  Co.  v. 
Callendar,  98  Fed.  G38,  89  CCA  1S4 
[ait  183  U.  S.  632.  22  SCt  257,  46  L. 
ed.  362]. 

05.  Baltimore,  etc.  R.  Co.  v,  Craw- 
ford, fiS  111.  A.  113;  McFadden  V.  Ml.s- 
sourl  Fac,  R.  Co.,  92  Mo.  343.  4  SW 
S89.  1  AmSR  721:  Scott  County  Mill- 
ing Co.  V.  St.  Louf»,  etc.,  R.  Co.,  127 
Mo.  A.  80.  104  SW  924. 

56.  See  »upra  S  190. 

57.  McFadden  v.  Missouri  Fac.  R. 
Co..  92  Mo.  343,  4  SW  689,  I  AmSR 
721;  Scott  County  Milling  Co.  v.  St. 
LK)ul8.  etc.,  R.  Co.,  127  Mo.  A.  80.  104 
SW  924. 

08.  Merchants'  Dispatch  Transp. 
Co.  V.  Hosfcins.  41  SW  31,  4i  SW  363, 
19  KyL  799. 

59.    See  infra  f  Z4E. 

80.  Garvan  v.  New  York  Cent., 
etc.,  R.  Co.,  210  Mass.  276,  96  NE 
717;  Bernard  v.  Adams  Express  Co., 
205  Mass.  254.  91  NE  325,  28  LRANS 
293,  18  AnnCas  351. 

81.  Erie  R.  Co.  v.  Star.  etc..  Mill- 
ing Co..  1G2  Fed.  879,  89  CCA  669. 

69.  Ala, — Louisville,  etc..  fl.  Co.  v. 
Smitha,  145  Ala.  686,  40  S  117;  Louis- 
ville, etc..  R.  Co.  V.  Grant.  99  Ala. 
326.  13  S  599;  Alabama  Great  South- 
ern R.  Co.  V.  Thomas.  89  Ala.  294,  7 
S  762.  18  AmSR  119:  Eaat  Tennessee, 
etc.,  R.  Co.  V.  Johnston,  75  Ala.  596, 
61  AmR  489;  South,  etc.,  Alabama  R. 
Co.  V.  Henleln,  52  Ala.  606.  23  AmR 
678. 

Ark. — St.  Louis,  etc..  R.  Co.  v. 
Jones.  93  Ark.  5.17,  125  SW  1025.  137 
AmSR  99;  St.  Louis  R.  Co.  v.  Butler. 
82  Ark.  469.  102  SW  378. 

Conn. — Candee  v.  New  York,  etc., 
R.  Co..  73  Conn.  667,  49  A  17. 

Del.— Klair  v.  Philadelphia,  etc.,  R. 
Co.,  25  Del.  274.  78  A  T086. 

Pla. — Atlantic  Coast  Line  R.  Co,  v. 
Hln lev-Stephens  Co..  64  Fla.  775.  60 
S  719,  AnnCaslSUB  999;  Atlantic 
Coast  Line  R.  Co.  v.  Dexter.  60  Pla. 
180.  39  S  634.  Ill  AmSR  116. 

Oa. — Central  of  Georgia  R.  Co.  v. 
Hurst.  11.1  Ga.  1006,  39  SB  476, 

111. — Illinois  Cent.  R.  Co.  v.  Adams, 
42  III.  474.  92  AmD  85:  Illinois,  etc.. 
R.  Co.  V.  Morrison.  19  III.  186. 

Kv.— Illinois  Cent.  R.  Co.  v.  Holt. 
92  SW  640.  29  KvL  136;  Louisville, 
etc.,  R.  Co.  V.  Crozler,  13  KyL  175. 

La. — SImms  v.  New  Orleans,  etc., 
R.  Co..  122  La.  268,  47  S  802;  Teutch 
V.  Louisville,  etc.,  R.  Co.,  6  La.  A. 
(Orleans)  32. 

Miss. — Johnson  v.  Alabama,  etc.,  R. 


Co..  «9  Miss.  191.  11  S  104,  SO  AmSR 

634. 

Mo. — St.  Iionls,  etc.,  R.  Co.  v. 
Cleary,  77  Mo.  634,  46  AmR  13. 

N.  J. — Lewis  V.  Pennsylvania  R. 
Co.,  70  N.  J.  L.  132,  66  A  I2S  [atf  71 
N.  J.  L.  839.  59  A  1117]. 

N.  Y. — Staiger  v.  Erie  R.  Co.,  6  Hun 
346. 

Okl. — St.  Louis,  etc..  R.  Co.  v.  Cope- 
land,  23  Okl.  837,  102  P  104. 

Va. — ^Adams  Express  Co.  v.  Scott, 
113  Va.  1,  73  SE  460,  AnnCaslSlSD 
972;  Virginia,  etc.,  R.  Co.  v.  Sayers, 
26  Gratt.  (67  Va.)  328. 

Wis. — Morrison  v.  Phillips,  etc., 
Constr.  Co.,  44  Wis.  406.  28  AmR  699; 
Betts  v.  Farmers'  L,  &  T.  Co..  21  Wis. 
80,  91  AmD  460. 

Eng, — McCance  v.  Iiondon,  etc.,  R. 
Co.,  3  H.  &  C.  343. 

[a1  Ja  Oeoivla  a  carrier  of  live 
stoclc  may,  by  a  special  contract,  ex- 
empt himself  from  liability  for  in- 
juries to  stock  arising  from  named 
causes,  and  may  stipulate  for  liabil- 
ity only  in  the  event  of  damages  by 
the  gross  negligence  of  Its  servants. 
Ragsdale  v.  Southern  R.  Co.,  119  Ga. 
627;  46  SE  832  [foil  Central  of  Geor- 
gia R.  Co.  V.  James,  117  Ga.  832,  46 
SE  223;  Williams  v.  Central  of  Geor- 
gia R.  Co.,  117  Ga.  830,  43  SE  9801 
(injuries  caused  by  viciousness  of 
animal  or  defect  In  car);  Cooper  v. 
Raleigh,  etc..  R.  Co.,  110  Oa.  669.  36 
SE  240;  Georgia  R..  etc.,  Co.  v,  Reld. 
91  Ga.  377.  17  SE  934;  Cincinnati  R. 
Co.  V.  DIsbrow,  76  Ga.  253;  Central 
R,  Co.  V.  Bryant,  73  Ga.  722;  Georpla 
R.  Co.  V.  Spenrs.  66  Ga.  185.  42  AmR 
81;  Georgia  Southern,  etc.,  R.  Co.  v. 
Greer,  2  Ga.  A.  616.  68  SE  782. 

[b]  Oonstittitlonal  proUbltioii 
agulnat  limitation  of  liability-— 
Under  Const.  9  196,  forbidding  com- 
mon carriers  to  contract  away  their 
common-law  liability,  a  contract  pro- 
viding for  the  release  and  discharge 
of  a  carrier  from  all  liability  for  the 
loss  of  dofts.  unless  caused  by  the 
negl'irence  of  the  agents  or  employees 
of  the  carrier,  and  restricting  the 
carrier's  liability  to  twenty-flve  dol- 
lars on  account  of  the  loss  of  any 
dog.  Is  Invalid.  Adams  Express  Co. 
V.  TValker.  119  Ky.  121.  83  SW  106. 
26  KyL  1025,  67  LRA  412.  And  see 
generally  supra  |S  170-173. 

[o]  In  vewTonndland  It  has  been 
held  that,  where  live  stock  i.s  deliv- 
ered to  a  railroad  company  for  car- 
riage it  may  protect  itself  from  loss 
arising  from  its  own  negligence,  and 
may  provide  In  the  contract  of  car- 
riage that  the  owner  shall  take  on 
himself  all  risk  of  conveyance.  Gar- 
land V.  Reid  Newfoundland  Co.,  7 
Newfoundl.  172. 

83.    Klalr  v.  Philadelphia,  etc..  R. 


Co.,  26  Del.  274.  78  A  1085;  Central 
of  Georgia  R.  Co.  v.  Glascock,  117 
Ga.  938,  43  SB  981;  Cooper  v.  Raleigh, 
etc.,  R.  Co.,  110  Ga.  GS9.  36  SE  240. 

Fa]  A  MoUal  tbrt  tbe  vate  is  » 
cMuoea  rate  is  prima  facte  evidence 
of  that  fact,  and  the  shipper,  having- 
executed  the  contract.  In  Uie  absenc« 
of  fraud  or  mistake  alleged,  is  pre- 
sumed to  have  known  ana  consented 
to  its  terms.  St.  Louis,  etc  R.  Co. 
v.  Cavender.  170  Ala.  601,  64  S  64. 

OoaaUanHlcn  feaezalljr  see  supra. 
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84.  Ala. — Central  R.,  etc.,  Co.  v. 
Smitha,  86  Ala.  47,  4  9  708. 

Ga. — Ragsdale  v.  Southern  R  Co., 
119  Ga.  627,  46  SE  832. 

Kv.— Illinois  Cent.  R.  Co.  v.  Holt, 
92  SW  640,  29  KyL  135. 

Mass. — Squire  v.  New  York  Cent. 
R.  Co.,  98  Mass.  239.  93  AmD  162. 

Miss. — TlUnols  Cent.  R.  Co.  v, 
Scruggs,  69  Miss.  41»,  13  S  698. 

Okl. — St.  Louis,  etc.,  R.  Co.  v.  Cope- 
land;  23  Okl.  837,  102  P  104. 

Tex. — Texas,  etc.  R.  Co.  v.  Davis, 

2  Tex.  A.  Civ.  Cas.  |  191. 

Va. — VIrfslnia,  etc.,  R.  Co.  v.  Bayers, 
76  Gratt.  (67  Va.)  328. 

65.  St.  Louis  Southwestern  R.  Co. 
V,  Butler,  82  Ark.  469.  102  SW  878; 
St.  Louis,  etc.,  R.  Co.  v,  Copeland,  2ft 
Okl.  8,17.  102  P  104. 

86.  Mitchell  v.  Georgia  R.  Co.,  69 
Ga.  644:  St.  Louis,  etc..  R,  Co.  v. 
Copeland.  23  Okl.  837,  102  P  104: 
Texas,  etc..  R,  Co,  v.  Davis,  2  Tex. 
A.  Civ.  Cas.  I  191.  See  also  supra. 
S  123. 

67.  Central  R..  etc.,  Co,  v.  Smitha. 
85  Ala.  47,  4  S  708;  Mitchell  v.  Geor- 
gia R.  Co.,  68  Ga.  644;  Georgia  R.  Co. 
v.  Spears.  66  Ga.  485.  12  AmR  ; 
Georgia  R.  Co.  v.  Beatle,  66  Ga.  438. 
12  AmR  75:  Illinois  Cent,  R.  Co.  v. 
Holt.  92  SW  510,  29  KyL  LIS;  St 
Louis,  etc.,  R.  Co.  v.  Copeland,  23 
Okl.  837.  102  P  104. 

68.  St.  Louis  Southwestern  R.  Co. 
V.  Butler,  82  Ark.  469,  102  SW  378; 
St.  Louis,  etc..  H.  Co.  v.  Copeland,  23 
Okl.  837,  102  P  104. 

69.  Mitchell  v.  Georgia  R.  Co..  6S 
Ga.  644;  Texas,  etc.,  R.  Co.  v.  Davis. 
2  Tex.  A.  Ctv.  C^as.  S  191.  And  see 
supra  !  209. 

70.  Squire  v.  New  York  Cent.  R. 
Co..  98  Mass.  239,  93  AmD  162. 

71.  U.  S, — Ormsby  v.  Union  Pac. 
R.  Co.,  4  Fed.  706,  2  McCrary  48. 

Ala. — South,  etc..  R.  Co.  v.  Henleln, 
52  Ala.  606,  23  AmR  678. 

Ga.— Cooper  v.  Raleigh,  etc,  R.  Co., 
no  Ga,  669,  36  SE  210;  C^entral  R. 
Co.  V,  Bryant,  73  Ga.  722;  Georgia  R. 
Co.  V.  Spears,  66  Ga,  18R,  42  AmR  81. 

Mo.— St.  Louts,  etc.,  R.  Co.  v, 
Cleary,  77  Mo.  631,  46  AmR  13, 

N.  J. — Paul  v.  Pennsylvania  R.  Co., 


For  later  eases,  Oevelopawats  and  ehaaffes  In  the  law  see  cumulative  Annotations,  Bamgtj!Lle^p|f^e^i^^ 
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which  will  bind  the  -shipper  and  control  the  amount 
of  his  recovery  in  case  of  loss."  It  may  be  ob- 
served, however,  that  no  special  contract  is  neces- 
sary to  protect  the  carrier  from  liability  for  loss 
or  injury  due  to  inherent  viciousness  or  fright." 

211]  d.  Limitation  of  Liability  as  to  Valne^*— 
(I)  Agreed  Valuation — (a)  Uajority  Bnle.  While 
the  rule  is  by  no  means  of  universal  application,^" 
the  view  sustained  by  the  great  weight  of  authority 


is  that  contracts  of  carriage  providing  that  the 
carrier's  liability  for  loss  or  injury  to  goods  in- 
trusted to  it  for  shipment  shall  not  exceed  an 
agreed  valuation,  when  they  are  fair,  open,  and 
reasonable,  and  made  for  the  purpose  of  furnishing 
the  basis  of  the  liability  assumed,  and  the  rates  to 
be  charged  for  the  transportation  are  valid  and 
will  be  sustained,  whether  or  not  the  loss  or  injury 
is  due  to  the  carrier's  negligence."    While  it  ie 


70  N.  J.  U  442,  E7  A  139;  I^wls  v. 
Pennsylvania  R.  Co.,  70  N.  J.  1..  132, 
fie  A  128.  1  AnnCas  1S6  [aCF  71  N.  J. 
U  339,  69  A  1117]. 

Wis. — ^Morrison  v.  FhtlUps,  etc.. 
Constr.  Co..  44  Wis.  40&.  28  AmR  G99; 
Bstta  V.  Farmers'  1^  &  T.  Co.,  21  Wla. 
80.  91  AmD  460. 

See  also  supra  1  107. 

[al  Bffsct  of  ooBsUtntiOBal  or 
Btatntozr  vMUMttona  acabBst  limJr 
tetluui  or  Uaaamr^Xa  heretofore 
sbown.  notwlthst&ndlnfl:  constitutional 
and  statutory  provisions  prohibiting 
a  common  carrier  from  limiting  Its 
common-law  liability,  the  weleht  of 
authority  Is  to  the  effect  that  such 

frovlsiona  do  not  prevent  carriers 
rem  maklns  special  contracts  with 
shippers  to  care  for,  water,  and  feed 
their  stock  during  transportation,  al- 
though there  Is  some  authority  which 
is  apparently  to  the  contrary*  See 
supra  i  112. 

72.  Bowrlns  v.  Wabash  R.  Co.,  77 
Ua  A.  260.    And  see  Infra  I  211  et 

See  supra  S  149. 

74.  CoBStrootloa  of  ooatraots  Um- 
maf  UabUlty  as  to  value  see  infra  j 

75.  See  Infra  S  218. 

78.  U.  S. — Kansas  City  Southern 
R.  Co.  V.  Cari.  227  U.  S.  639,  33  SCt 
391.  B7  L.  ed.  683;  Wells  v.  Nelman- 
Marcus  Co..  227  U.  S.  469.  33  SCt  267, 
67  L.  ed.  600:  Chicago,  etc.,  R.  Co.  v. 
Latta.  226  U.  S.  519,  33  SCt  155,  67 
L.  ed,  328;  Chicago,  etc.,  R.  Co.  v. 
Miller.  226  U.  S.  513,  33  SCt  155.  57 
L.  ed.  323;  AdiLms  K-tpreea  Co,  v. 
Cronlneer.  226  U.  S.  491.  33  SCt  148, 
57  L.  ed.  314.  44  LRANS  257;  Penn- 
sylvania R.  Co.  V.  Hughes,  191  U.  S. 
477.  486,  24  SCt  132.  48  t.  ed.  268; 
Primrose  v.  Western  Union  Tel.  Co,, 
154  U.  S.  1,  14  SCt  1098,  38  I.,  ed.  883; 
New  Tork,  etc.,  R.  Co.  v.  EstUl,  147 
U.  S.  591.  619.  13  SCt  444,  37  L..  ed. 
292 ;  Phcenlx  Tna,  Co.  v,  Erie,  etc., 
Transp.  Co.,  117  U.  S.  312,  6  SCt  750, 
1176.  29  L.  ed,  873;  Hart  v.  Pennsyl- 
vania R.  Co,,  112  U.  S.  331.  5  SCt 
151.  28  L.  ed.  717:  Held  v.  Fargo,  213 
Fed.  771,  130  CCA  285;  Webster  V, 
Union  Pac.  R.  Co. .  200  Fe  d,  697; 
fleorge  N.  Pierce  Co.  v.  Wells,  189 
Fed.  561.  110  CCA  645  Faff  236  U.  S. 
278.  35  SCt  351.  59  L.  ed.  576] ;  Black- 
well  V.  Southern  Pac.  Co..  184  Fed. 
489;  Missouri,  etc..  R.  Co.  v.  Patrick, 
144  Fed.  632,  76  CCA  434  [mod  5  Ind. 
T.  742.  88  SW  330] ;  Metropolitan 
Trust  Co.  V.  Toledo,  etc..  R.  Co.,  107 
Fed.  828;  Jennings  v.  Smith.  106  Fed. 
139.  46  CCA  249:  The  Lvdlan  Mon- 
arch. 23  Fed.  298:  Hart  v.  Pennsyl- 
vania R.  Co.,  7  Fed.  630,  2  McCrary 
333  raff  112  U.  S.  331,  5  SCt  151,  28 
L.  ed.  717]. 

Ala. — Central  of  Georgia  R.  Co. 
V.  Broda.  190  Ala.  266.  67  S  437; 
Great  Southern  R.  Co.  ,v.  Knox,  184 
Ala.  485.  63  S  538.  49  T.RANS  411; 
Brnadwood  v.  Southern  Express  Co,, 
148  Ala,  17.  41  S  769:  Southern  R.  Co. 
V,  Jones,  132  Ala.  437.  31  S  BOl;  West- 
em  R.  Co.  V.  Harwell.  91  Ala.  340, 
8  S  649;  Ijout^-Ille.  etc..  R.  Co.  v. 
Sherrod,  84  Ala.  178,  4  S  29:  South, 
etc.,  Alabama  R.  Co.  v.  Henlein,  52 
Ala.  606.  23  AmR  578,  5S  Ala.  368: 
Louisville,  etc.,  R.  Co.  v.  Jones,  12 
A!a.  A.  347,  67  S  621.  But  see  Ala- 
bama, etc.,  R.  Co,  V.  Little,  71  Ala, 
$11  (which  Is  not  easily  reconcilable 
with  the  above  decisions). 

Arlf- — Kansas  City,  etc..  R.  Co.  v. 
Oakley.  115  Ark.  20,  170  SW  565; 
r.  S.  Express  Co.  v.  Cohn.  108  Ark. 
115,  157  SW  144;  St.  Louis,  etc,  R. 
Co.  V.  Weakly,  60  Ark.  S97,  8  BW  184, 
'  AmSR  104. 

CaL — itwlng  v.  Southern  Pac  Co., 


161  Cal.  297,  119  P  80;  Donlon  v. 
Southern  I^.  Co..  161  Cal.  763.  91 
P  603,  11  LRANS  811,  12  AnnCas 
1118:  Michalltschke  v.  Wells.  118  Cal. 
683,  60  P  847:  Pierce  v.  Southern  Pac 
Co.,  47  P  874;  Reeder  v.  Wells,  14 
Cal.  A.  790,  118  P  842. 

Colo. — Colorado,  etc.,  B.  Co.  v.  Man- 
att,  21  Colo.  A.  693,  121  P  1012.  But 
see  Overland  Mall,  etc,  Co.  v.  Car- 
roll, 7  Colo.  43,  48,  1  P  682  (where, 
speaking-  of  an  express  carrier,  the 
court  said:  "Appellant  could  not 
make  a  binding  contract  with  the 
owner,  whereby  it  should  be  released 
from  all  liability  In  cass  of  loss 
through  Its  negligence.  Upon  the 
same  principle  ft  could  not  make  a 
binding  contract  with  him.  limiting 
Its  liability  for  loss  occasioned  by 
Its  negligence  to  flfty  dollars,  or  to 
any  other  sum  short  of  the  actual 
value  of  the  goods  shipped,  provided, 
of  course,  that  it  had  notice  of  such 
actual  value  when  it  received  them"). 

Conn. — Coupland  v.  Housatonlc  R, 
Co.,  61  Conn.  631,  23  A  870,  873,  874, 
15  LRA  534. 

Del. — Klair  v.  Philadelphia,  etc.  R. 
Co.,  25  Del,  274,  78  A  1085;  Carpen- 
ter v.  Baltimore,  etc,  R.  Co,,  22  Del, 
15,  64  A  252. 

Fla — Atlantic  Coast  Line  R.  Co,  v. 
Coachman.  69  Fla.  130,  62  S  377.  20 
AnnCas  1047;  Atlantic  Coast  Line  R, 
Co.  V,  Dexter,  50  Fla.  180,  39  S  634, 
111  AmSR  116. 

Ga. — Southern  Express  Co.  v.  Ha- 
naw.  134  Ga.  446.  67  SE  944,  137 
AmSR  227;  Central  of  Georgia  R.  Co. 
V.  Hall,  lU  Ga.  322.  B2  SE  679.  110 
AmSR  170.  4  LRANS  898,  4  AnnCas 
128;  Central  of  Georgia  R.  Co.  v. 
Murphey,  113  Ga.  514,  38  SE  970,  63 
LRA  720;  Georgia  R..  etc.,  Co.  v. 
Keener,  93  Ga.  80S,  21  SE  2S7.  44 
AmSR  197:  Nashville,  etc.,  R.  Co.  v. 
C.  V.  Truitt  Co..  17  Ga.  A.  236,  86 
SB  421;  Louisville,  etc.,  R.  Co.  v. 
Tharpe.  11  Ga.  A.  465.  75  SE  677. 

HaM-all. — Honolulu  Riipld  Transit, 
etc.,  Co.  v.  American-Hawaiian  SS. 
Co.,  3  Hawaii  Fed.  11. 

Ind. — Cleveland,  etc.,  R.  Co.  v. 
Blind.  182  Ind.  398.  105  NB  483;  Ad- 
ams Express  Co.  v.  Byers,  177  Ind. 
33.  95  NE  513;  U.  S.  Express  Co.  v. 
Joyce.  72  NE  865;  Roaenfeld  v.  Pe- 
oria, etc.,  R.  Co.,  103  Ind.  121.  2  NE 
344.  53  AmR  500;  Adams  Express  Co. 
v.  Welborn.  59  Ind,  A.  330.  108  NE 
163,  109  NE  420;  Adams  Express  Co. 
V.  Carnah-in,  29  Ind.  A.  606.  63  NE 
246.  247,  64  NB  S47,  94  AmSR  279; 
Baltimore,  etc.,  R.  Co.  v.  Ztagsdale. 
14  Ind.  A.  406,  42  NE  1106. 

Ind.  T. — St.  Louis,  etc.,  R.  Co.  v. 
Sharrock,  6  Ind.  T.  458.  98  SW  158. 

Iowa. — Hellman  v.  Chicago,  etc.,  R. 
Co.,  167  Iowa  313.  149  NW  438. 

Kan.— Chrlatl  v,  Missouri  Pac.  R. 
Co..  92  Kan.  580,  141  P  587. 

Mass. — McKinney  v.  Boston,  etc..  R. 
Co..  217  Mass.  274.  104  NE  446;  John- 
son V.  New  York.  etc..  R.  Co.,  217 
Maas,  203,  104  NE  445;  John  Hood  Co. 
V.  Ai^nerican  Pneumatic  Service  Co.. 
191  Mass.  27,  77  NE  638;  Hill  v.  Boa- 
ton,  etc.,  R.  Co..  144  Mass.  284,  10 
NE  836;  Graves  v.  Lake  Shor»>,  etc.. 
R.  Co.,  137  Mass.  83.  50  AmR  282: 
Squire  v.  New  Tork  Cent.  R.  Co.,  98 
Mass.  239,  93  AmD  162. 

Mich. — Harrison  Granite  Co.  v. 
Grand  Trunk  R.  System,  175  Mich. 
144.  141  NW  642. 

Minn. — O'Connor  v.  Great  Northern 
R.  Co.,  120  Minn.  359,  139  NW  618; 
Cole  V-  Minneapolis,  etc.,  R.  Co.,  117 
Minn.  33.  134  NW  296;  Ostroot  v. 
Northern  Pac.  R.  Co.,  Ill  Minn.  504. 
127  NW  177;  O'Malley  v.  Great  North- 
em  R.  Co..  86  Minn.  380.  90  NW  974; 
Dou^as  Co.  V.  Minnesota  Transfer  R. 


Co.,  62  Minn.  288,  64  NW  899,  30  LRA 
860;  Alair  v.  Northern  Pac  R.  Co., 
63  Minn.  160.  64  NW  1072,  39  AmSR 
688,  19  LRA  764:  Moulton  v.  St.  Paul, 
etc.,  R.  Co.,  SI  Minn.  86.  16  NW  497, 
47  AmR  781. 

Mo. — McFadden  v.  Missouri  Pac  R. 
Co.,  92  Mo.  343,  4  SW  689,  1  AmSR 
721:  St.  Louis,  etc..  R.  Co.  v.  Cleary, 
77  Mo.  634.  46  AmR  13;  Harvey  v. 
Terre  Haute,  etc,  R.  Co..  74  Mo.  688; 
Snider  v.  Adams  Express  Co.,  63  Mo. 
876;  Ketchum  v.  American  Merchants' 
Union  Express  Co.,  63  Mo.  390: 
Townsend,  etc..  Dry  Goods  Co.  v.  tJ. 
S.  Express  Co.,  133  Mo,  A.  688,  118 
SW  1161;  Duvenick  v.  Missouri  Pac 
R.  Co..  67  Mo.  A.  660;  Rogan  v.  Wa- 
bash R.  Co.,  61  Mo.  A.  665;  Conover 
v.  Pacific  Express  Co.,  40  Mo.  A.  31; 
Brown  v.  Wabash,  etc.,  R.  Co.,  18  Mo. 
A.  668. 

Mont. — Nelson  v.  Great  Northern 
R.  Co.,  28  Mont.  297,  75  P  ■642. 

N.  H. — Duntley  v.  Boston,  etc.,  R, 
Co.,  66  N.  H.  263.  20  A  827,  49  AmSR 
610.  9  LRA  449. 

N.  J, — Atkinson  v.  New  Tork 
Transfer  Co..  76  N.  J.  L.  608.  71  A 
278.  Compare  Paul  v.  Pennsylvania 
R.  Co.,  70  N.  J.  L.  442,  57  A  139 
(where  the  court  found  it  unneces- 
sary "to  express  any  opinion  upon 
the  right  of  the  shipper  and  carrier 
to  agree  upon  a  value  for  the  goods 
carried  and  to  limit  the  right  of  re- 
covery to  the  value  agreed  upon"). 

N.  M. — Endersteln  v.  Atchison,  etc, 
R.  Co.,  21  N.  M.  548,  157  P  670. 

N.  Y. — Boyle  v.  Bush  Terminal  R. 
Co.,  210  N.  Y.  389,  104  NE  933  [rev 
151  App.  Div.  551,  136  NYS  356.  and 
overr  Bermel  v.  New  Tork,  etc.,  R. 
Co..  62  App.  Div.  389,  70  NTS  804 
(aff  172  N.  Y.  639  mem.  65  NE  1113 
mem)];  Tewes  v.  North  German 
Lloyd  SS.  Co..  186  N.  Y.  161.  78  NE 
864.  8  LRANS  199.  9  AnnCas  909 
{where  It  was  said  that  Westcott  v. 
Fargo,  61  N.  Y.  542,  19  AmR  808, 
was  distinctly  overruled  on  the  sec- 
ond appeal  In  the  Magnin  Case  [Mag- 
nln  V.  Dlnsmore,  62  N.  Y.  35,  20  AmR 
442],  and  has  never  been  followed 
since  then);  Rosenthal  v.  Weir.  170 
N.  Y.  148,  63  NE  65.  57  LRA  627; 
Zimmer  v.  New  York  Cent.,  etc.,  R. 
Co..  137  N.  Y.  460.  33  NB  642;  De 
Rochemont  v.  Boston,  etc.,  R.  Co., 
171  App.  Div.  262,  157  NTS  177; 
United  Lead  Co.  v.  Lehigh  VaUey  R. 
Co..  156  App.  Div.  625,  141  NYS  310 
[aff  215  N.  T.  751  mem.  109  NE  1094 
mem];  Carleton  v.  Union  Transfer, 
etc.,  Co.,  137  App.  Div.  225.  121  NYS 
997  laff  64  Misc.  51,  117  NTS  1021]; 
Pastore  v.  American  Express  Co.,  138 
NYS  316. 

N.  D. — Hanson  v.  Great  Northern 
R.  Co..  18  N.  D.  824,  121  NW  78.  138 
AmSR  768. 

Oh. — Baltimore,  etc..  R.  Co.  v.  Hub- 
bard, 78  Oh.  St  802.  74  NB  214  KoU 
Hart  v.  Pennsylvania  R.  Co.,  112  U. 
S.  331.  5  SCt  161.  28  L.  ed.  717,  and 
d!st  U.  S.  Express  Co.  v.  Backman, 
28  Oh.  St.  144.  This  case  also  refers 
to  Adams  Express  Co.  v.  Schwab.  53 
Oh.  St.  659.  -14  NE  1135,  an  unre- 
ported case  affirming  the  lower  court, 
and  states  that  It  Is  not  clear  on 
what  ground  the  Judgment  was  af- 
firmed, and  that  the  court  was  not 
at  liberty  to  speculate  on  the  reasons 
for  the  affirmance.  It  also  adverts 
to  the  conflict  of  decision  In  the 
lower  courts  as  shown  by  the  de- 
cisions of  Pennsylvania  Co.  v.  Yoder, 
25  Oh.  Cir.  Ct.  32,  and  C,  C.  C.  &  St. 
L.  R.  Co.  V.  Simon.  15  Oh.  Clr.  Ct. 
123.  8  Oh.  Cir.  Dec.  640.  and  com- 
pare JacobRon  v.  Adams. 
1  Oh.  Clrc^m'bV 
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frequently  stated  that  a  oonsideiatlon  is  neoessary 
to  BUBtain  a  contract  of  this  nature/^  there  is  a 
just  and  zvasonable  consideration  moving  to  both 
the  carrier  and  the  shippw  in  anch  eases,^^  the 
consideration  for  the  diipper  beii^  the  oj^rtunity 
to  ship  at  a  lover  rate  than  that  called  for  by  the 
unrestricted  basis  of  shipment."* 

[$  212]  (b)  Oonslderatlons  on  Wbkh  Rule  Baaed. 
Where  the  foregoii^  view  prevails,  it  is  very  gen- 
erally considered  that  limitations  of  this  character 
do  not  in  any  r^pect  exempt  the  carrier  from  lia- 


bility for  n^Iigenee  and  are  not  oaleulated  to  in- 
duce nes^igwee,^  their  only  effect  being  to  liqui- 
date the  amount  for  which  the  carrier  in  case  of 
loss  diall  be  ansiwraable,  whether  throu^  its  n^Ii- 
gence  or  otherwise.*'  It  is  very  generally  declared 
that  contracts  of  this  character  famish  a  just  and 
reasonable  mode  of  securing  a  due  proportion  be- 
tween the  amount  for  whi^  the  barrier  ' becomes 
responsible  and  the  freight  which  it  receives,  and 
of  protecting  itself  against  extortionate  valuations 
in  case  of  loaa.^    Such  a  contract  is  not  in  viola- 


whlch  la  In  line  with  U.  a.  Express 
Co.  V.  Bachman.  supra]. 

Okl. — St.  Louis,  etc..  R.  Co.  v. 
Mounts.  44  Ok],  369,  144  P  1036; 
Missouri,  etc.,  R.  Co.  v.  Porter,  41 
Okl.  702,  1S9  P  954:  Missouri,  etc., 
R.  Co.  V.  McLAUffhlin,  29  Okl.  346. 
116  P  811;  Missouri,  etc.,  R.  Co.  v. 
Hancock,  2«  Okl.  264.  109  P  220: 
Chicago,  etc,  R.  Co.  v.  Wehrman,  26 
Okl.  147.  106  P  828  (all  of  these  cases 
were  decided  prior  to  the  constitu- 
tional provision  prohibiting  carriers 
from  llmltinr  their  common-law  lia- 
bility). 

Or. — Nomille  v.  Oregon  Nav.  Co., 
41  Or.  177,  69  P  928. 

Pa.--Trexler  v.  Baltimore,  etc.,  R. 
Co.,  28  Pa.  Super.  207  (construing 
West  Vlrglnia^lawl. 

R.  I.— Ballou  v.  Barle,  17  R.  I.  441. 
21  A  1118,  88  AmSR  881,  14  L.RA  433. 

8.  C. — Irby  v.  Southern  Bxpress 
Co.,  96  S.  C.  364,  80  BE  618;  Black  v. 
Atlantic  Coast  tine  R.  Co.,  83  S.  C. 
478,  64  SB  418;  Faulk  v.  Columbia, 
etc.,  R.  Co.,  82  S.  C.  369.  64  SK  388: 
Terry  v.  Southern  R.  Co..  81  S.  C. 
279,  88  SE  249.  18  I.RANS  295:  Wlns- 
low  v.  Atlantic  Coast  Line  R.  Co., 
78  8.  C.  844,  80  8E  708;  Johnstone  v. 
Richmond,  etc.,  R.  Co.,  89  8.  C  66, 
17  SE  C12. 

Tenn. — Lioulsvllle,  etc..  R.  Co.  v. 
Sowell,  90  Tenn.  17,  16  SW  837  [dlst 
Louisville,  etc.,  R.  Co.  t.  Wynne,  88 
Tenn.  320,  14  8W  811.  in  which  a 
contrary  view  Is  expressed}. 

Utah. — Larsen  v.  Oregon  Short 
Line  R.  Co.,  38  Utah  130,  110  P  983. 

Wash. — Carstens  Packing  Co.  v. 
Northern  Pac.  R.  Co..  64  wash.  266. 
116  P  625;  Plerson  v.  Northern  Pac 
R.  Co.,  61  Wash,  450,  118  P  609; 
Wlnamiller  v.  Northern  Pac  R.  Co., 
62  Wash.  618,  101  P  225;  Hill  v. 
Northern  Pac.  R.  Co.,  88  Wash.  697. 
74  P  1054. 

W.  Va. — ^Fielder  v.  Adams  Express 
Co..  69  W.  Va.  138,  71  SB  99;  Zouch 
V.  Chesapeake,  etc.,  R.  Co.,  36  W,  Va. 
624,  IB  SE  185.  17  LRA  116. 

Wis. — Ullraan  v.  Chicago,  etc..  R. 
Co..  112  Wis.  150.  88  NW  41;  Loeaer 
V.  Chicago,  etc..  R.  Co.,  94  Wis.  671, 
69  NW  372. 

Can. — Robertson  v.  Grand  Trunk 
R.  Co.,  24  Can.  S.  C.  611. 

Ont. — Sutherland  v.  Orand  Trunk 
R.  Co.,  18  Ont.  L.  139,  13  OntWR 
321;  Mercer  v.  Canadian  Pac.  R.  Co., 
17  Ont.  L.  585;  Costello  v.  Grand 
Trunk  R.  Co.,  7  OntWR  846. 

Tot  analogons  dcolslous  holding 
that  provisions  in  a  shipping  contract 
requiring  notice  of  loss  or  Injury  at 
a  designated  time  are  not  fttipula- 
tlons  that  the  carrier  shall  be  ex- 
empt from  the  effect  of  its  negli- 
gence see  infra  S  449. 

77.  Evansvllle.  etc.,  R.  Co.  v. 
Kevckordea.  (Ind.  A.)  69  NR  1022; 
Oeorge  v.  Chicago,  etc..  It.  Co.,  214 
Mo.  551,  113  SW  1099,  127  AmSR 
690;  Kellerman  v.  Kansas  City,  etc.. 
R.  Co..  136  Mo.  177.  34  SW  41.  37 
BW  828;  McFadden  v.  Missouri  Pac. 
R.  Co..  92  Mo.  343.  4  SW  G89,  1  Am 
SR  721;  Leas  v.  Qutncy.  etc.,  R.  Co.. 
1D7  Mo.  A.  455,  13G  SW  963:  Burns  v. 
Chicago,  etc.,  R.  Co..  151  Mo.  A.  573, 
132  SW  1;  Van  Bu.sldrk  v.  Qulncy, 
etc..  R.  Co.,  143  Mn.  A.  707,  128  SW 
216;  Holland  v.  Chicago,  etc..  R.  Co.. 
139  Mo.  A.  702.  123  SW  987;  Wilcox 
V.  Chicago  Great  Western  R.  Co.,  135 
Mo.  A.  193,  115  SW  1061;  Mires  v. 
St.  Louis,  etc.  R.  Co.,  184  Mo.  A. 


379,  114  SW  1052;  Plcklln  v.  Wabash 
R.  Co.,  117  Mo.  A.  221.  33  SW  847; 
Keyes-Marshall  Bros.  Livery  Co.  v. 
St.  Louis,  etc..  R.  Co.,  113  Mo.  A. 
144,  87  SW  653. 

78.  Donlon  v.  Southern  Pac.  Co., 
161  Cal.  763,  91  P  603,  11  LRANS 
811.  12  AnnCas  1118. 

79.  Hart  v.  Pennsylvania  R.  Co., 
112  U.  S.  831,  B  set  151,  28  L.  ed. 
717;  Harrison  Granite  Co.  v.  Grand 
Trunk  R.  System,  17B  Mich.  144.  141 
NW  642. 

80.  U.  S. — Hart  v,  Pennsylvania 
R.  C6..  112  U.  S.  331,  6  SCt  151.  28 
L.  ed.  717;  Blackwell  v.  Southern  Pac. 
Co.,  184  Fed,  489;  Jennings  v.  Smith, 
106  Fed.  139,  45  CCA  249. 

Ala. — Louisville,  etc.,  R.  Co.  v. 
Sherrod.  84  Ala.  178,  4  8  29;  South, 
etc.,  Alabama  R.  Co.  v.  Henleln.  62 
Ala.  606,  23  AmR  578. 

Cal. — Donlon  v.  Southern  Pac.  R. 
Co..  161  Cal.  763.  91  P  603.  11  LRAN3 
811.  12  AnnCas  1118;  MIchalltschke 
v.  Wells,  118  Cal.  683,  50  P  847. 

Conn. — Coupland  v.  Housatonlc  R. 
Co.,  61  Conn.  631,  23  A  870,  16  LRA 
634. 

Mass. — Bernard  v.  Adams  Express 
Co.,  206  Mass.  254.  91  NB  826,  28 
LRANS  293,  18  AnnCas  361:  Graves 
V.  Lake  Shore,  etc.,  R.  Co.,  1S7  Mass. 
83,  60  AmR  282. 

Mich. — Harrison  Granite  Co.  v. 
Grand  Trunk  H.  System,  17B  Mich. 
144.  141  NW  642. 

Minn. — Alftir  v.  Northern  Pac.  R. 
Co..  63  Minn.  160.  64  NW  1072,  39 
AmSR  688.  1»  LRA  764. 

Mo. — McFadden  v.  Missouri  Pac.  R. 
Co..  92  Mo.  843,  4  SW  689,  1  AmSR 
721;  Harvey  v.  Terre  Haute,  etc,  R. 
Co.,  74  Mo.  538;  Mires  v.  St.  Louis, 
etc.,  R.  Co.,  134  Mo.  A.  879,  114  SW 
1052. 

N.  H. — Duntley  v.  Boston,  etc..  R. 
Co.,  66  N.  H.  263,  20  A  326,  49  AmSR 
610,  9  LRA  449. 

N.  J. — Atkinson  v.  New  York 
Transfer  Co.,  76  N.  J.  L.  608,  71  A 
278. 

N.  D. — Hanson  v.  Great  Northern 
R.  Co.,  18  N.  D.  324,  121  NW  78,  138 
AmSR  768. 

Oh. — Baltimore,  etc.,  R.  Co.  v.  Hub- 
bard. 72  Oh.  St.  302,  74  NE  214. 

Okl. — Missouri,  etc.,  R.  Co.  v.  Por- 
ter. 41  Okl.  702.  139  P  954;  St.  Louis, 
etc..  R.  Co.  V.  Rinkle.  37  Okl  63J, 
133  P  199:  Missouri,  etc..  R.  Co.  v. 
Hancock.  26  Okl.  254,  109  P  220;  Chi- 
cago, etc.,  R.  Co.  V.  Wehrman,  25 
Okl.  147.  105  P  328. 

Or. — Normtle  v.  Oregon  Nav.  Co., 
41  Or.  177.  69  P  928. 

Tenn. — Louisville,  etc.,  R.  Co.  v. 
Sowell.  90  Tenn.   17,  15  SW  837. 

Wis. — Wlllard  v.  Chicago,  etc..  R. 
Co.,  160  Wis.  234,  136  NW  646;  Ull- 
man  v.  Chicago,  etc.,  R.  Co..  112  Wis. 
150.  88  NW  41.  88  AmSR  949. 

Ont. — Coatello  v.  Grand  Trunk  R. 
Co.,  7  OntWR  846;  Booth  v.  Canadian 
Fac.  R.  Co..  7  OntWR  593. 

"The  validity  of  such  contracts 
does  not  rest  upon  the  right  of  the 
carrier  to  bargain  for  an  exemption 
from  the  result  of  its  own  negli- 
gence, but  upon  its  rights  to  stipu- 
late with  the  shipper  as  to  the  value 
of  the  latter'fl  property  and  to  predi- 
cate upon  such  valuation  both  the 
rate  of  carriage  to  be  charged  the 
shipper  and  the  amount  of  the  car- 
rier's liability  In  the  event  of  loas. 
Atkinson  v.  New  York  Transfer  Co., 
76  N.  J.  L.  608,  71  A  278."     Hill  v. 


Adams  Express  Co.,  77  N.  J.  L.  19. 
22.  71  A  683  [rev  on  Other  grounds 
78  N.  J.  L.  333.  74  A  674}. 

Such  a  contract  "is  not  an  exemp' 
tlon  from  liability  for  negligence  In 
the  management  of  property,  within 
the  meaning  of  the  statute.  It  Is  a 
contract  as  to  what  the  property  Is. 
In  reference  to  its  value.  The  pur- 
iwse  ot  it  is  not  to  change  the  nature 
of  the  undertaking  of  the  common 
carrier,  or  limit  his  obligation  in  the 
care  and  management  of  that  which 
is  entrusted  to  him.  It  is  to  describe 
and  define  the  subject  matter  of  the 
contract,  so  far  as  the  parties  care 
to  define  it,  for  the  purpose  of  show- 
ing of  what  value  that  is  which 
comes  into  the  carrier's  possession, 
and  for  which  he  must  account  In 
the  performance  of  his  duty  aa  a. 
carrier.  It  is  not  In  anv  proper  sense 
a  contract  exempting  nim  from  lia- 
bility for  the  loss,  damage  or  in- 
jury to  the  property,  as  the  shipper 
describes  It  In  stating  Its  value  tot 
the  purpose  of  determining  for  vbat 
the  carrier  shall  be  accountable  upon 
his  undertaking,  and  what  price  the 
shipper  shall  pay  for  the  service  and 
for  the  risk  of  loss  which  the  car- 
rier assumes."  Bernard  v.  Adams  Sx- 
press  Co.,  205  Mass.  254,  269,  91  NG 
326.  28  LRANS  293.  18  AnnCas  361. 

"Looking  at  the  matter  practically, 
everybody  knows  that  the  charges  of 
a  carrier  must  be  fixed  with  refer- 
ence to  all  the  risks  of  the  carriage. 
Including  the  risk  of  loss  from  the 
negligence  of  servants.  In  the  course 
of  time,  such  negligence  Is  Inevi- 
table and  the  business  of  a  carrier 
could  not  be  (^rrled  on  unless  he 
Includes  this  risk  In  fixing  his  rates 
of  compensation.  When  the  parties 
in  this  case  made  their  contract.  It 
Is  fair  to  assume  that  both  had  In 
mind  all  the  usual  risks  ot  the  car- 
riage. It  savors  of  refinement  to 
suppose  that  they  understood  that 
the  valuation  of  the  goods  was  to  be 
deemed  to  be  fixed  if  a  loss  occurred 
from  some  causes,  but  not  fixed  if 
It  occurred  from  the  negligence  of 
the  servants  of  the  carrier."  Graves 
V.  Lake  Shore,  etc.,  R,  Co.,  137  Haas. 
33.  34,  50  AmR  282. 

81.  Hanson  v.  Great  Northern  R. 
Co.,  18  N.  D.  824,  181  NW  78,  188 
AmSR  768. 

[a]  XnoUental  limitation  of  Uabn. 
Ity. — "If  the  purpose  of  the  stipula- 
tion is  a  lawful  and  proper  one,  the 
mere  fact  that  it  may  Incidentally 
have  the  effect  of  limiting  the  amount 
of  the  carrier's  liability  In  case  of 
loss  caused  by  negligence  will  not 
render  it  invalid."  Alair  v.  Northern 
Pac.  B.  Co..  53  Minn.  160,  166,  54  NW 
1072.  39  AmSR  588,  19  LRA  764. 

83.  U.  S. — Hart  v.  Pennsylvania 
R.  Co..  112  U.  S.  331,  6  SCt  151.  28 
L.  ed.  717. 

Conn. — Coupland  v.  Housatonic  R. 
Co..  61  Conn.  531,  23  A  870,  15  LRA 
534. 

Fla, — Atlantic  Coast  Line  R.  Co.  v. 
Coachman,  59  Fla.  130,  S2  S  377,  20 
AnnCas  1047. 

Mass. — Graves  v.  Lake  Shore,  etc., 
R.  Co..  137  Mafia.  33,  50  AmR  282. 

Minn. — O'Malley  v.  Great  Northern 
R  Co.,  86  Minn.  380,  90  NW  974; 
Alair  v.  Northern  Pac.  R.  Co.,  53 
Minn.  160.  54  NW  1072.  39  AmSR  688, 
19  LRA  764. 

N.  J.— Atkinson  V.  New  York 
Transfer  Co.,  76  N.  J.  L.  608,  610. 


For  latex  easM,  Oarelopamita  and  eliaaffsa  in  the  law  see  onmulatlve  Annotatlona,  sa^jB  !t|thh| 
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tion  of  pablie  policy;*^  on  the  eoatrary  it  is  said 
that  it  would  be  unjust  and  unreasonable  and  re- 
pugnant to  the  soundest  principle  of  fair  dealing 
and  of  freedom  in  contracting',  and  thus  in  conflict 
with  pnblie  policy,  if  the  shipper  should  be  allowed 
to  reap  the  benefit  of  the  contract  if  there  is  no 
hsSf  and  to  repudiate  it  in  case  of  loss."  The 
shipper  ^ould  not  be  permitted  to  impose  on  the 
carrier  the  obligations  of  a  eontraet  different  from 
that  into  which  it  has  entered."" 

Estoppel  It  is  also  assigned  as  a  reason  for  up- 
holding the  stipalation  of  value  that  the  dipper  is 
estopped  to  claim  a  greater  value  than  that  &zed." 

[$  213]  <c)  Extent  and  UmitB  of  Siil«--aa.  In 
QeoanX."  The  faet  that  no  express  limitation 
against  liability  for  negligence  is  contained  in  the 
eontraet  does  not  in  any  way  affect  the  operation  of 
the  rule ;  the  limitation  neverthdess  applies  to 
losses  by  reason  of  the  carrier's  negligence.^  It 
has  farther  been  held  that  on  principle  it  can  make 
no  difference  whether  the  uc^^lgence  is  ordinary  or 

71  A  278  [cit  CycJ. 

N.  D. — Hanson  v.  Great  Nortli«rn 


R.  Co.,  IS  N.  D.  124.  121  NW  71.  US 
AmSR  7$S. 

Okl. — SL  Louis,  etc.,  R.  Co.  -v.  Rln- 
kle,  37  Okl.  «31,  133  P  199;  Chicago, 
ttc.  R,  Co.  V.  Wehnrnn.  25  Okl.  147, 
105  P  328. 

Wash. — Wlnamlller  v.  Northern 
Pac.  R.  Co.,  62  WaBh.  S13,  101  P  226. 

As  stated  by  Mr.  Justice  Lurton, 
the  fact  that  the  carrier  "might  fix 
hia  char&ea  somewhat  In  proportion 
to  the  value  of  the  property  Is  quite 
as  reasonat>le  and  just  as  a  rate 
measured  by  the  character  of  the 
shipment.  The  principle  Is  that  the 
charge  should  bear  some  reasonable 
relation  to  the  responsibility,  and 
that  the  care  to  be  exercised  shall  be 
In  some  degree  measured  by  the  bulk, 
weight,  character  and  value  of  the 
property  carried."  Adams  r^xpress 
Co.  V.  Cronlnger.  226  U.  3.  491.  610. 
33  set  148,  5T  1*  ed.  314.  44  LRANS 
257. 

[a]     XlQiiMatlon    of  a*m»gn. — 

"Such  special  contract  Is  In  ihe 
nature  of  an  agreement  to  liquidate 
the  dajnages,  proportionately  to  the 
compensation  received  for  the  car- 
riage, and  the  responalbflity  of  safely 
carrj-ing  and  delivering.  In  many 
cases,  the  carrier  does  not  know,  and 
has  not  the  means  to  ascertain  the 
real  value  of  articles  offered  for  ship- 
ment. An  agreement  as  to  the  valu- 
ation may  be  a  reasonable  and  proper 
mode  of  adjusting  the  measure  of 
liability  to  the  amount  of  freight 
paid  by  shipper,  who  thereby  re- 
ceives the  benefit  of  a  reduced  rate." 
Louisville,  etc.,  R,  Co,  v.  Sherrod,  84 
Ala.  178.  181,  4  S  29. 

83.  U,  S. — Adams  Express  Co.  v. 
Cronlnger.  226  U.  S.  491.  33  SCt  148. 
57  L.  ed.  314,  44  LRANS  257;  Hart 
V.  Pennsylvania  R.  Co.,  112  U.  S. 
331.  5  SCt  151,  28  L.  ed,  717:  Jen- 
nings V.  Smith,  106  Fed.  139,  45  CCA 
249. 

Conn. — CouplaHd  v.  Housatonlc  R. 
Co.,  61  Conn.  581,  23  A  870,  15  LRA 
634. 

Mass. — Graves  v.  Lake  Shore,  etc.. 
R.  Co..  137  Mass.  38,  50  AmD  282. 

Minn. — Moulton  v.  St.  Paul.  etc.. 
R.  Co..  31  Minn.  85,  16  KW  497.  47 
AmR  781. 

N.  J. — Atkinson  v.  New  York 
Transfer  Co.,  76  N.  J.  L.  608,  71  A 
278. 

See  also  generally  cases  supra  this 

section. 

04.  U.  S. — Adams  Express  Co.  v. 
Cronlnger.  226  U.  3.  4  31,  33  SCt  148. 
57  L.  ed.  314,  44  LRANS  257;  Hart 
v.  Pennsylvania  R.  Co..  112  U,  S.  331. 
5  SCt  161,  28  L.  ed.  717;  Blackwell 
V.  Southern  Pac.  Co.,  184  Fed.  489. 

Aia, — Louisville,  etc.,  R.  Co.  v. 
Sherrod,  84  Ala.  178.  4  S  29. 

Cal. — Donlan  v.  Southern  Pac.  Co., 
151  Cal.  763.  91  P  603,  11  LRANS 
811,  12  AnnCas  1118. 


Conn. — Coupland  v,  Housatonlc  R. 
Co.,  61  Conn.  631,  23  A  870,  15  LRA 
634. 

Oh, — Baltimore,  etc.,  R.  Co.  v.  Hub- 
bard. 72  Oh.  St.  302.  74  NIS  217. 

Wash. — Windmiller  v.  Northern 
Pac.  R.  Co..  52  Wash.  613.  101  P  225. 

[a]  BeMona  for  nUe. — (l)  "This 
qualification  of  the  liability  of  the 
carrier  Is  reasonable,  and  is  as  im- 
portant as  the  rule  which  It  qualifies. 
There  Is  no  Justice  In  allowing  the 
shipper  to  be  paid  a  large  value  for 
an  article  which  he  had  Induced  the 
carrier  to  take  at  a  low  rate  of 
freight  on  the  assertion  and  agree- 
ment that  Its  value  Is  a  less  sum 
than  that  claimed  after  a  loss.  It 
is  Just  to  hold  the  shipper  to  his 
agreement,  fairly  made,  as  to  value, 
even  where  the  loss  or  Injury  has 
occurred  through  the  negligence  of 
the  carrier.  The  effect  or  the  agree- 
ment is  to  cheapen  the  freight  and 
secure  the  carriage,  if  there  Is  no 
loss;  and  the  effect  of  disregarding 
the  agreen-ent,  after  a  los.s.  Is  to  ex- 
pose the  carrier  to  a  greater  risk 
than  the  parties  intended  he  should 
assume.  The  agreement  as  to  value, 
in  this  case,  stands  as  If  the  carrier 
had  asked  the  value  of  the  horses, 
and  had  been  told  by  the  plaintiff  the 
sum  Inserted  in  the  contract."  Black- 
well  V.  Southern  Pac.  Co..  184  Fed. 
489.  491.  (2)  "The  limitation  clause, 
in  one  of  Its  aspects,  is  neces-'^ary  to 
the  protection  of  common  cnrrfers. 
In  an  action  for  loss,  damage  or  in- 
Jury,  when  no  agreement  has  been 
made  respecting  the  value  of  prop- 
erty, the  carrier  is  at  a  great  dis- 
advantage In  respect  to  the  evidence 
of  value.  The  shipper  occupies  a 
superior  ground.  Carriers  have  Just 
and  reasonable  ground  for  requiring 
a  specification  of  value,  setting  a 
limit  beyond  which  no  damages  can 
be  claimed,  as  a  measure  of  protec- 
tion against  exorbitant  and  unlust 
demands.  On  the  other  hand,  a  ship- 
per seeking  or  obtaining  a  valuation, 
below  the  actual  value  of  the  proo- 
erty  for  the  purpose  of  obtaining 'a 
low  rate.  Is  gulltv  of  an  act  of  mis- 
representation. Hence  there  la  no 
hardship  nor  injustice  In  holding  him 
bound  by  his  representation  or  agree- 
ment as  to  the  value.  This  contract 
of  .limitation,  therefore,  rests  upon 
good  solid  reasons  and  Just  consider- 
ations." Fielder  v.  Adams  flxpress 
Co.,  69  W.  Va.  138,  143.  71  SB  99. 

86.  Graves  v.  I^ake  Shore,  etc..  R. 
Co.,  137  Mas,?.  33,  50  AmR  282;  Wind- 
miller  V.  Northern  Pac.  R.  Co.,  62 
Wa.-^h.  613,  101  P  225. 

88.  U.  S. — Missouri,  etc..  R.  Co. 
V.  Harrlman,  227  U.  S.  6ri7,  3S  SCt 
397.  57  L.  ed.  690:  Kansas  City 
.^'outhern  R.  Co.  v.  Carl.  227  U.  S. 
639,  33  SCt  391.  57  L.  ed.  683;  Hart 
V.  Pennsylvania  R.  Co..  112  U.  8.  831. 
6  SCt  ISi,  28  L.  ed.  717;  Blackw«ll  v. 
Southern  Pac.  Co.,  184  Fed.  489. 


gross, although  this  proposition  has  been  denied."" 
Bo  it  has  been  held  that  the  limitation  applies,  al- 
though the  goods  were  stolMi  by  the  carrier's  em- 
ployees."' It  has  also  been  held  that  the  shipper 
will  not  be  relieved  from  the  limitation  by  the  fact 
that  injury  to  the  eonsign&ent  was  caused  by  the 
carrier  ^8  violation  of  a  federal  statute  prohibiting 
the  confinement  of  cattle  in  a  car  for  more  than 
twenty-eight  hoars."'  The  general  rule  as  stated  is 
not  affected  by  a  statute  which  declares  the  measure 
of  damages  to  be  the  market  value  at  destination,*^ 
nor  by  a  statute  providing  that  no  contract  in  any 
receipt  shall  "exempt"  any  common  carrier  from 
liability  for  loss."*  The  rule  applies  notwithstanding 
the  provisions  of  a  statute  that  any  person 
aggrieved  by  any  n^Lect  shall  have  an  action  there- 
for against  the  company,  from  which  action  the 
company  shall  not  be  relieved  by  any  notice,  con- 
dition, or  declaration,  if  the  damage  arises  from 
any  negligence  or  omission  o£  the  company  or  its 
servants."    On  the  other  hand,  stipulations  limiting 

Cal. — Donlon  v.  Southern  Pac  Co., 
151  Cal.  763,  91  P  603,  11  LRANS  811, 
12  AnnCas  1118;  Reeder  v.  Wells,  14 
Cal.  A.  790.  113  P  342. 

Mass. — Graves  v.  Lake  Shore,  etc., 
R.  Co.,  137  Mass.  33.  60  AmR  282. 

Oh. — Baltimore,  etc.,  R.  Co.  v.  Hub- 
bard. 72  Oh.  St.  302,  74  NE  217. 

S.  C. — Wlnslow  V.  Atlantic  Coast 
Line  R.  Co.,  79  S.  C.  344,  60  SE  709; 
Johnstone  v.  Richmond,  etc.,  R.  Co., 
39  S.  C.  65,  17  SE  612. 

"The  general  ground  upon  which 
the  shipper  la  limited  to  the  valua- 
tion he  has  declared  or  agreed  upon 
is  that  of  estoppel,  which  Is  based 
upon  the  supposition  that  the  par- 
ticular valuation  was  made  for  the 
purpose  of  attaining  the  lower  of  two 
available  rates  based  on  valuation." 
Missouri,  etc.,  R.  Co.  v.  Porter,  41 
Olil    702,  704,  139  P  954. 

87.  See  also  Infra  !  237. 

88.  Gardiner  v.  New  York  Cent., 
etc.,  R.  Co.,  201  N.  Y.  387.  94  NK  876, 
34  LRANS  826,  AnnCasl912B  281 
film  Bermel  v.  New  York,  etc.,  R. 
Co.,  172  N.  T.  639  mem,  65  NE  1113 
mem  (aff  62  App.  Div.  389.  70  NYS 
B04)];  Tewea  v.  North  German  Lloyd 
SS.  Co.,  186  N.  Y,  151,  78  NE  864.  8 
LRANS  199.  9  AnnCas  909;  Magnin 
V.  Dinsmore,  70  N.  T.  410,  26  AmR 
COS,  62  N.  Y.  35.  20 -AmR  442,  66  N. 
Y.  168  [overr  Wescott  v.  Fargo,  81 
N.  Y.  642,  19  AmR  300,  as  stated  in 
Tewes  V.  North  German  Lloyd  SS. 
Co..  supra].  Contra  Blum  v.  Mona- 
han.  36  Misc.  179.  73  NYS  162  ffoU 
overruled  case  of  Wescott  v.  Fargo, 
supra]. 

89.  Donlon  v.  Southern  Pac.  Co., 
161  Cal.  763,  91  P  608.  11  LRAN^ 
811,  12  AnnCas  1118.  See  also  Cal- 
deron  v.  Atlas  SS.  Co.,  69  Fed.  574, 
578.  16  CCA  332  [rev  on  other 
grounds  170  U.  S.  272,  18  SCt  688, 
42  L.  ed.  1033]  (where  It  was  said: 
"Such  a  valuation  would  necessarily, 
in  the  absence  of  fraud,  concluae 
both  the  shipper  and  the  carrier  upon 
any  influiry  as  to  the  amount  of 
damages  arising  from  a  loss,  and  the 
contract  woula  therefore  extend  to 
any  kind  of  a  liability"). 

90.  Georgia  Pac.  R.  Co.  v.  Hug- 
hart.  90  Ala.  36,  8  S  62;  Geyer  v. 
U.  S.  Express  Co.,  60  Pa.  Super.  301; 
Zouch  V.  Chesapeake,  etc.,  K.  Co.,  38 
W.  Va.  B24.  16  SE  186.  17  LRA  115, 
And  see  Harrison  Granite  Co.  v. 
Grand  Trunk  R.  System,  175  Mich. 
144,  141  NW  642  (which  contains  an 
intimation  that  the  limitation  would 
be  inoperative  if  the  goods  were  lost 
through  the  "gross"  negligence  of 
the  carrier). 

91.  See  Infra  |  237. 

93.  Plerson  v.  Northern  Pac  R. 
Co.,  61  Wash.  450.  112  P  609. 

90.  Illinois  Cent.  R.  Co.  v.  Kilgore, 
12  Ala.  A.  358,  67  S  707. 

94.  Jones  v.  Wells,  83  Misc.  608. 
145  NYS  601. 

95.  Robertson  v.  jGrand  Trunk  R. 
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the  carrier's  liability  for  loss  or  injury  to  an  agreed 
valuation  have  no  application  in  case  of  a  conver- 
sion of  the  goods  by  the  carrier  "  or  in  ease  of  in- 
jury caused  by  delay,""  or  in  case  of  loss  or  injury 
caused  by  the  carrier's  delivery  of  the  goods  after 
notice  of  the  shipper  to  stop  them  in  transitu,  winch 
it  agreed  to  do,  or  in  case  of  negligence  in  the 
deiiverv  of  goods." 

[$  214]  bb.  Arbitrary  Valuation— (aa)  State- 
ment  of  Doctrine.  A  very  generally  recognized 
limitation  of  the  principle  under  discussion  is  that, 
if  the  purpose  of  the  contract  is  merely  to  place  an 
arbitrary  valuation  on  the  amount  for  which  the 
carrier  will  be  liable  for  loss  or  damage,  and  not 
to  fix  a  reasonable  valuation  with  reference  to 
which  the  chaises  and  the  responsibilities  of  the 
carrier  are  to  be  proportioned,  the  contract  is  not 
juBt  or  reasonable  and  is  not  binding  on  the  shipper. 
Such  a  contract,  it  is  said,  is  notiiing  more  than  a 
^oak  for  a  limitation  of  the  carrier's  liability 


against  its  own  Diligence,  and  is  contrary  to  public 
policy.^  Such  a  contract,  it  has  been  held,  will  not 
bind  the  shipper,  although  it  is  reduced  to  writing 
and  signed  by  the  shipper  or  assented  to  in  writir^, 
and  although  a  consideration  'consisting  of  a  re- 
duced freight  rate  is  given,'  and  whether  or  not 
a  contract  belongs  in  this  category  depends  on  the 
facts  of  each  case.* 

215]  (bb)  Bistinction  between  Limitation 
to  Mazimmn  Value  and  Value  Fixed  by  Agreement. 
Some  courts  draw  a  distinction  between  stipula- 
tions which  merely  fix  the  maximum  value  of  prop- 
erty, limiting  recovery  in  case  of  loss  or  injury,  to 
a  sum  not  exceeding  such  amount,  and  a  stipulation 
by  which  the  parties  expressly  agree  to  a  eertain 
fixed  valuation.  The  latter  stipulation,  according 
to  their  view,  is  valid,  while  the  former  is  void  as 
a  mere  arbitrary  attempt  to  limit  the  carrier's  lia- 
bility for  loss  or  injury  due  to  its  negl^;ffliee.' 
Other  decisions,  among  them  bmig  decisions  of  the 


Co.,  24  Can.  S.  C.  611  (following  Hart 
V.  PennsylvaTiia  R.  Co..  112  U.  5.  331. 
B  set  151,  28  L.  ed.  717.  and  diattn- 
gulshln^  Vogel  v.  Grand  Trunk  R. 
Co..  11  Can.  S,  C.  612,  on  the  ground 
that  the  question  in  that  case  was  as 
to  exemption  from  all  liability,  and 
that  nothing  there  decided  tended  to 
establlEh  that  It  was  not  competent 
for  a  carrier  and  a  shipper  to  enter 
into  an  agreement  for  preascertatned 
damages  or  for  limited  liability). 

se.  Georgia  Southern,  etc.,  R.  Co. 
V.  Johnson,  121  Ga.  231,  233,  48  SE 
807  (where  It  was  said:  "In  an  ac- 
tion of  trover  or  damages  for  con- 
version the  tort  feasor  could  not 
take  advantage  of  his  own  wrong, 
nor  lessen  the  measure  of  his  liabil- 
ity, by  invoking  an  agreed  valuation 
rfhich  the  plainttfT  may  have  made 
for  the  purpose  of  reducing  the 
freight  rate  or  securing  like  collat- 
eral advantage.  Savannah,  etc.,  R. 
Co.  V.  Sloat.  93  Ga.  803.  20  SE  S19"). 

97.  See  Infra  i  237. 

98.  See  infra  (  237. 

99.  See  infra  t  237. 

X.  U-  8.— Eells  V.  St.  Louis,  etc., 
R.  Co.,  fi2  Fed.  903:  Scruggs  v.  Balti- 
more, etc..  R.  Co..  18  Fed.  318,  5  Mc- 
Crary  S90. 

Ala. — Tioulsville,  etc..  R.  Co.  v. 
Jones.  192  Ala.  532.  68  S  871:  Alabama 
Great  Southern  R.  Co.  v.  Knox.  184 
Ala.  486,  68  S  S38.  49  L.RANS  411; 
Alabama  Great  Southern  R.  Co.  v. 
McCleskey.  16(1  Ala.  630.  49  S  433: 
Southern  Express  Co.  v.  Oibbs.  165 
Ala.  SOS,  46  St  46B,  130  AmSR  24,  18 
LRANS  874;  Southern  Express  Co.  v. 
Owens.  14S  Ala.  412,  41  S  7B2.  119 
AmSR  41.  8  LRANS  369,  9  AnnCas 
1143;  Southern  R.  Co.  v.  Jones,  132 
Ala.  437,  81  S  601;  Western  R.  Co.  v. 
Harwell.  91  Ala.  3(0.  8  S  649;  Georgia 
PRC.  R.  Co.  V.  Hughart.  90  Ala.  36.  8 
S  62:  South,  etc..  R,  Co.  v.  Henleln. 
62  Ala.  606.  23  AmR  678.  66  Ala.  368: 
LoulsvlllP,  etc..  R.  Co.  v.  Risensteln. 
(A.)  69  S  243;  Louisville,  etc..  R.  Co. 
v.  Jones.  12  A!a.  A.  »47,  67  S  621, 

Colo. — Union  Pac.  R.  Co.  v.  Stu- 
peck,  60  Colo.  IRl.  114  P  646.  ' 

Ga. — Sniifhcrn  Rxpress  Co.  v.  Ha- 
naw.  134  Ga.  445.  67  SE  944.  137 
AmSR  227;  T.oulsvllle,  etc.,  R.  Co. 
V.  VenablP,  132  Oa.  BOl,  64  SE  466; 
Central  of  Georgia  R.  Co.  v.  Hall. 
124  Ga,  322.  52  SI3  679.  IJO  AmSR 
170,  4  LRANR  898;  Georgia  Southern, 
etc..  R.  Co,  V.  Johnson.  121  Ga.  23t, 
48  SE  807:  Central  of  Georgia  R.  Co. 
V.  Murphey,  113  Ga.  514.  38  SE  970. 
53  LRA  720;  Wood  v.  Southern  Ex- 

gress  Co..  95  Ga.  451.  22  SE  586; 
eorgla  R..  etc.,  Co,  v.  Ke<»ner,  93 
Ga.  808.  21  SE  287.  44  AmSR  197; 
Louisville,  etc..  R.  Co.  v.  Tharpe.  11 
Ga.  A.  4  65,  75  SE  677;  Central  of 
Georgia  R.  Co.  v.  Butler  Marble,  etc., 
Co.,  8  Ga.  A.  1,  68  SE  775;  Louisville, 
etc,  R.  Co.  V.  Warfleld,  6  Ga.  A.  660, 
66  SE  308. 

Ind. — Rosenfleld  v.  Peoria,  etc..  R. 


Co..  103  Ind,  121.  2  NE  844.  63  AmR 
500;  Baltimore,  etc..  R.  Co.  v.  Rags- 
dale,  14  Ind.  A.  40C.  42  NE  1106. 

Iowa. — Blair  v.  Wells,  165  Iowa  190, 
135  NW  615  (construing  Missouri 
law), 

Ky.— Southern  Express  Co.  v.  Fox, 
131  Ky.  257,  115  SW  184,  117  SW  270, 
133  AmSR  241. 

La, — Kember  v.  Southern  Express 
Co.,  22  La.  Ann.  158,  2  AmR  719. 

Minn. — Porteous  v.  Adams  Express 
Co.,  112  Minn.  31,  127  NW  429;  Ost- 
root  V.  Northern  Pac.  R.  Co.,  Ill 
Minn.  504.  127  NW  177:  Murphy  v. 
Wells-Fargo,  99  Minn,  230,  108  NW 
1070;  O'Malley  v.  Great  Northern  R. 
Co.,  86  Minn.  380.  90  NW  974;  Alalr 
V.  Northern  Pac.  R.  Co.,  63  Minn.  160, 
54  NW  1072.  39  AmSR  588,  19  LRA 
764;  Moulton  v.  St.  Paul,  etc.,  R.  Co., 
31  Minn,  86.  16  NW  497.  47  AmR  781. 

Mo, — McFadden  v.  Missouri  Pac.  R. 
Co.,  92  Mo.  343.  4  SW  689.  1  AmSR 
721;  McBIvain  v.  St.  Louis,  etc.,  R. 
Co.,  151  Mo,  A.  126,  131  SW  736. 

N.  C. — Everett  v.  Norfolk,  etc.,  R. 
Co.,  138  N.  C.  68,  60  SE  657,  1  LRANS 
985. 

N.  D. — Hanson  v.  Great  Northern 
R.  Co.,  18  N.  D.  324,  121  NW  78,  138 
AmSR  768. 

Oh. — Baltimore,  etc..  R.  Co.  v.  Hub- 
bard. 72  Oh.  St.  302.  74  NE  217. 

Or. — Lacey  v.  Oregon  R.,  etc,  Co., 
63  Or,  596,  128  P  999. 

S.  D. — Berry  v.  Chicago,  etc.,  R. 
Co.,  24  S.  D.  611,  124  NW  859. 

Tenn. — Louisville,  etc..  R.  Co.  v. 
Smith,  123  Tenn.  678,  134  SW  856; 
Nashville,  etc.,  R.  Co.  v.  Stone,  122 
Tenn,  348,  79  SW  1031.  105  AmSR 
955;  Louisville,  etc..  R.  Co.  v.  Wynn. 
88  Tenn,  320,  14  SW  311. 

W.  Va. — Boaley  v.  Baltimore,  etc., 
R.  Co..  54  W.  Va.  563.  570,  46  SE  613, 
66  LRA  8T1  [clt  Cyc]. 

Wis. — Ullman  v.  Chicago,  etc.,  R. 
Co.,  112  Wis.  150.  88  NW  41;  Abrams 
v.  Milwaukee,  etc.,  R.  Co.,  87  Wis. 
485,  68  NW  780.  41  AmSR  55;  Black 
V.  Goodrich  Transp,  Co.,  65  Wis.  319, 
18  NW  244,  42  AmR  713. 

[a]  BMson  for  nil*. — The  same 
reasons  which  forbid  that  a  common 
carrier  should,  even  by  express  con- 
tract, be  absolved  from  liability  for 
Its  own  negligence  stand  also  in  the 
way  of  any  arbitrary  preadjustment 
of  the  measure  of  damages,  where 
the  carrier  la  partially  relieved  from 
such  liability.  It  would  Indeed  ■  be 
absurd  to  say  that  the  requirement 
of  the  law  as  to  RUch  responsibility 
of  the  carrier  Is  absolute  and  cannot 
be  laid  aside  even  by  the  agreement 
of  the  parties,  but  that  one  half  or 
three  fourths  of  this  burden  which 
the  law  compels  the  carrier  to  bear 
may  be  laid  aside  by  means  of  a 
contract  limiting  the  recovery  of 
damages  to  one  half  or  one  fourth  of 
the  known  value  of  the  property. 
This  would  be  mere  evasion  whicn 
would  not  be  tolerated.    Moulton  v. 


St.  Paul,  etc.,  R.  Co.,  31  Minn.  85,  16 
NW  497.  47  AmR  781. 

[b]  mnstratlou.^ — A  provision  In  a 
contract  of  shipment  of  cattle  that, 
in  the  event  of  delay  caused  by  neg- 
ligence of  the  carrier,  the  shipper 
would  accept  as  full  compenaatlon 
the  amount  expended  by  him  In  pur- 
chasing fond  and  water  Is  Invalid. 
Bosley  v.  Baltimore,  etc.,  R.  Co.,  54 
W.  Va.  563.  46  SB  613,  66  LRA  871. 

[c]  Effect  of  bUA*  vtatutos  flxlnr 
ratss. — It  has  been  held  In  Alabama 
that  the  rule  stated  In  the  text  is 
not  alTected  by  the  Commodity  Act 
(Gen.  Acts  [1907]  p  209  and  Gen. 
ActH  [Spec.  Sess.  1907]  p  128),  fixing 
rates  to  be  charged  by  railroads.  Ala> 
bama  Great  Southern  R,  Co.  v.  Mc- 
Cleskey,  160  Ala.  630.  49  5  433. 

2.  Eells  V.  St.  Louis,  etc..  R.  Co., 
52  Fed.  903;  Union  Pac.  R.  Co.  v. 
Stupeck,  50  Colo.  151,  114  P  646; 
Southern  Express  Co.  v.  Hanaw,  134 
Ca.  445.  67  SB  944,  137  AmSR  227; 
Georgia  Southern,  etc.,  R.  Co.  v.  John- 
son, 121  Ga.  231,  48  SE  807:  Central 
of  Georgia  R.  Co.  v.  Murphey,  IIS 
Ga.  614.  88  SE  970,  53  LRA  720. 

3.  Union  Pac.  R.  Co.  v.  Stupeck, 
50  Colo.  151,  114  P  646. 

4.  Hanson  v.  Great  Northern  R. 
Co..  18  N.  D.  324.  121  NW  78,  138 
AmSR  768  (where  it  was  said  that 
the  facts  in  each  case  must  be  looked 
to  to  determine  whether  the  object 
of  the  stipulation  wn.s  merely  to 
place  a  limit  on  the  carrier's  liability, 
and  therefore  invalid,  or  whether  the 
object  was  to  fix  fairly  and  honestly 
a  baslB  of  the  carrier  s  charges  ana 
responsibility,  and  hence  valid  as  a 
reasonable  mode  of  securing  a  due 
proportion  between  the  amount  for 
which  the  carrier  may  be  responsible 
and  the  freight  It  receives,  and  of 
protecting  itself  against  extravagant 
and  fanciful  valuations). 

5.  Bells  v.  St.  Louis,  etc.,  R.  Co., 
52  Fed.  903;  Kellerman  v.  Kansas 
City,  etc..  R.  Co..  68  Mo.  A.  255;  Con- 
over  v.  Pacific  Express  Co.,  40  Mo. 
A.  31  (where  a  limitation  of  the  first 
kind  was  condemned,  and  It  was  fur- 
ther held  that  the  limitation  would 
pot  apply,  although  the  shipper,  on 
demand  made  by  the  carrier,  refused 
to  state  the  amount  of  its  value,  and 
although  a  greater  charge  would 
have  been  made  for  Its  carriage,  and 
It  would  have  been  dilTerently  car- 
ried if  such  value  had  been  dis- 
closed): Klrby  v.  Adams  Express  Co., 
3  Mo.  A.  S69:  Nashville,  etc..  R.  Co. 
V.  Stone.  112  Tenn.  348.  79  SW  1031. 
105  AmSR  955;  Stames  v.  Louisville, 
etc.,  R.  Co..  91  Tenn.  616.  518.  19  SW 
675  (where  the  following  stipulation 
was  held  valid:  "And  It  Is  further 
agreed  that  should  damage  occur  for 
which  the  said  party  of  the  flrst  part 
may  be  liable,  the  value  at  the  place 
and  date  of  shipment  shall  govern 
the  settlement,  tn  which  the  amount 
claimed  shall  not  exceed,  for  a  stal- 


For  later  eases,  devtlopments  and  olianffes  In  the  law  see  cumulative  Annotations,  same  title,  paserand  note  namber. 
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United  States  supreme  court,  repudiate  this  doc- 
trine and  hold  that,  on  principle,  there  can  be  no 
difference  between  a  case  where  the  stipalation  is 
that  the  value  of  the  property  does  not  exceed  a 
specified  sum  and  oue  by  which  the  value  is  agreed 
to  be  a  specified  sum*  In  either  case,  it  is  said,  it 
becomes  a  part  of  the  contract  on  which  the  minds 
of  the  parties  meet  and  on  which  they  act.'  And 
so  far  as  interstate  shipments  are  eonoeined,  the 
decisions  of  the  United  States  supreme  court  on  this 
question  are  of  course  binding  on  the  state  courts.* 
216]  (cc)  Distinction  between  Valuation 
Fixed  by  Shipper  and  Valuation  Acdoiesced  in  by 
Him.  In  a  number  of  decisions  a  distinction  is 
made  between  contracts  in  whieh  the  valuation  in- 
serted in  the  contract  is  one  designated  by  the 
shipper  on  request  of  the  carrier,  and  contracts  in 
whieh  the  valuation  is  inserted  in  the  contraot  with- 
out being  named  by  the  shipper,  or  in  other  words 
a  general  limitation  of  actual  value.  According  to 
some  decisions  the  latter  class  of  contracts  is  in- 
valid." This,  however,  is  not  the  view  of  the  United 
States  snpreme  court  or  of  some  other  courts  in 
which  the  question  has  been  raised.    No  difference 


in  principle,  it  is  held,  exists  between  the  two 
classes  of  contracts;  when  the  latter  class  is  acqui- 
esced in  by  the  shipper  there  is  an  "agreed"  val- 
uation as  much  as  in  the  first  class.'°  This  principle 
is  bonie  out  by  the  great  weight  of  authority  as  to 
what  constitutes  a  contract  limiting  liability,  for, 
as  heretofore  s^own,  where  a  limitation  of  lia- 
bility is  embodied  in  a  receipt  or  bill  of  lading 
which  is  accepted  by  the  shipper,  he  will  in  most 
jurisdictions  be  presumed  to  have  acquiesced  in 
such  limitation,  even  without  any  fomial  assent 
thereto,  in  the  absence  of  fraud  or  imposition." 

217]  (dd)  Disproportion  between  Actual  and 
Fixed  V^ne.  In  Alabama  the  doctrine  is  well 
settled  that,  where  a  contract  limits  the  liability  of 
the  carrier  to  an  agreed  valuation,  on  a  considera* 
tiun  of  reduced  chaises  for  carriage  of  goods,  and 
such  agreed  valuation  is  largely  disproportionate 
to  the  value  of  the  goods,  it  is  violative  of  publie 
policy,  as  far  as  it  limits  the  carrier's  liability  for 
loss  or  injury  caused  by  the  n^ligence  of  itself  or 
its  servants,  and  that  too,  although  the  value  of 
the  goods  shipped  is  not  disclosed  to  ihe  carrier." 
This  principle  seems  to  be  home  out  hy  a  number 


lion  or  Jack,  5200;  for  a  horse  or 
mule,  $100  .  .  .  which  amounts, 
it  Is  agreed,  are  as  much  as  such 
!<tock  as  are  herein  arreed  to  be 
transported  are  reasonably  worth"); 
Louisville,  etc..  R,  Co.  v.  Sowell,  90 
Tenn.  17,  22.  15  SW  837  (where  the 
court,  in  respect  to  the  latter  kind 
of  stipulation,  said:  "It  Is  not  a 
mere  exemption  from  liability,  with- 
out more.  On  the  contrary,  it  Is  the 
assumption  of  liability  to  the  full 
limit  of  the  value  of  the  property, 
as  arreed  upon  by  the  parties  to  the 
contract,"  and  in  respect  of  the  first 
liind  of  stipulation,  that  It  does  not 
amount  to  an  agreement  as  to  valu- 
ation); Louisville,  etc.,  R.  Co.  v, 
Wynn.  88  Tenn.  320,  14  SW  311 
(where  a  contract  containing  a  limi- 
tation of  the  kind  }U8t  mentioned 
was  held  invalid). 

6.  U.  S. — Kansas  City  Southern  R. 
Co,  V.  Carl,  227  U.  S.  639,  642,  33  SCt 
391.  57  U  ed.  683  (where  the  follow- 
tne  clause  was  sustained:  "In  con- 
sideration of  the  price  .  .  .  1, 
—  — — ,  the  consignor,-  hereby  re- 
lease the  said  company,  and  all  other 
railroad  and  transportation  compa- 
nies, over  whose  lines  the  above  prop- 
erty may  pass  to  destination,  from 
all  liability  from  any  loss  or  damage 
said  property  may  sustain  In  excess 
of  J5.00  per  100  lbs.");  Wells  v.  Nel- 
man-Marcus  Co.,  227  U.  S.  469,  83  SCt 
267.  57  L.  ed.  600;  Chicago,  etc.,  R. 
Co.  V.  Miller,  226  r.  S.  B13,  33  SCt 
155.  57  L.  ed.  323. 

Ala- — Southern  R.  Co,  v.  Jones,  132 
Ala.  437.  31  S  601;  Western  R.  Co. 
v.  Harwell.  97  Ala.  341.  11  H  781. 

Minn. — Alalr  v.  Northern  Pac.  R. 
Co..  53  Minn.  160,  64  NW  1072,  39 
AmSR  588.  19  LRA  764. 

N.  H. — Durgin  v.  American  Express 
Co..  66  N.  H-  277,  20  A  328,  9  LRA 
453. 

N.  T. — ZImmer  v.  New  York  Cent., 
etc..  R.  Co..  137  N.  T.  460.  33  NE  642. 
But  see  Marquis  v.  Wood.  23  Misc. 
590.  592,  61  NTS  261  [aft  30  Misc. 
7T0  mem.  62  NYS  626  mem]  (where 
the  court  said:  "In  the  case  at  bar, 
the  contract  provided  that  said  ex- 
press company  shall  not  be  liable  for 
any  loBS  or  damage  to  said  property, 
exceeding  the  sum  of  fifty  dollars, 
and  the  courts  in  a  number  of  in- 
stances have  held  that  the  carrier 
did  not,  by  this  attemot  to  limit  his 
liability,  relieve  himself  from  n  kiss 
occasioned  by  his  own  negligence, 
r.or  would  that  appear  to  be  the  full 
limit  Intended  to  be  fixed  by  the  com- 
pany In  the  present  case;  for  the 
receipt  also  contained  the  words,  'nor 
tn  any  event  shall  said  company  be 
liable  for  more  than  the  true  value 
of  the  property.'  Judged,  therefore, 
hy  the  liKht  or  the  forevoing  author- 


ity. It  was  not  error  for  the  court  to 
submit  to  the  Jury  the  question  of 
value,  nor  that  of  the  plafntlff.s'  rlRht 
to  recover  more  than  fift.v  dollars. 
In  the  event  that  their  loss  or  dam- 
age exceeded  that  sum."  The  court 
followed  Magnin  v.  Dinsmore.  56  N. 
Y.  168,  which  as  elsewhere  noted, 
sunra  f  211  note  76,  has  been  quali- 
fied, If  not  overruled,  by  subsequent 
cases). 

Va. — Richmond,  etc. .  R.  Co.  v. 
Payne,  86  Va.  481,  10  SE  749,  6  LRA 
849. 

Wis.— Uiiman  v.  Chicago,  etc..  R. 
Co.,  112  Wis.  150,  88  NW  4L  88  Am 
SR  949. 

7.  Alair  v.  Northern  Pac.  R.  Co., 
53  Minn.  160.  64  NW  1072,  39  AmSK 
588,  19  LRA  764. 

8.  See  supra  !  172. 

9.  Central  of  Georgia  R.  Co.  v. 
Murphey,  118  Qa.  514,  38  SE  970.  63 
LRA  720;  Doan  v.  St.  Louis,  etc.,  R. 
Co.,  38  Mo.  A.  408.  421.  423. 

"A  mere  general  limitation  as  to 
value,  expressed  In  a  bill  of  lading, 
and  amounting  to  no  more  than  an 
'arbitrary  preadjustment  of  the  meas- 
ure of  damages,'  will  not,  though  the 
shipper  assents  In  writing  to  the 
terms  of  the  document,  serve  to  ex- 
empt a  negligent  carrier  from  liabil- 
ity for  the  true  value."  Central  of 
Georgia  R.  Co.  v,  Murphey,  supra. 

"A  distinction  Is  taken  under  the 
decisions  In  this  state,  between  a 
contract  imposed  by  a  common  car- 
rier on  a  shipper  which  contains  a 
general  limitation  of  value,  and  a 
contract  between  the  carrier  and  the 
shipper  in  which  the  value  of  the 
thing  shipped  is  agreed  upon  so  that 
in  case  of  loss  the  damages  become 
liquidated  by  the  contract  of  the 
parties.  In  the  former  case,  the  gen- 
eral stipulation  is  Inoperative  in  re- 
ducing the  damages  which  the 
plaintiff  recovers  In  the  event  of  loss 
by  negligence.  In  the  latter  ca.te  the 
effect  of  the  contraot  Is  to  liquidate 
the  datViages  although  the  loss  may 
havft  been  the  result  of  negligence. 
This  di.stinction  will  be  seen  by  com- 
paring the  two  decisions  of  our  su- 
preme court  In  Harvpv  v.  Terre 
Haute,  etc..  R.  Co.,  74  Mo.  538.  and 
McFadden  v.  Mi.';Kourl  Pac.  R.  Co..  92 
Mo.  343,  352.  4  SW  G83.  1  .AmKR  721. 
.  .  .  This  case,  then,  It^  not  lilcfc 
the  case  of  Harvey  v.  Terro  Haute, 
etc..  II.  Co..  supra,  where  the  agent 
of  the  defendant  a-skod  the  agent  of 
the  plaintiff  the  value  of  the  hor.'^c. 
and  was  toid  tliat  its  value  was  one 
hundred  dollius.  But  it  is  like  the 
case  of  McFadden  v.  Missouri  Pac.  R, 
Co..  supra,  where  It  was  held  that 
the  limitation  a.s  to  value  did  not  op- 
erate to  reduce  the  damages  to  which 
the  plaintiff  was  entitled  in  the  case 


of  negligence,"  Doan  v.  St.  Louis, 
etc.  it.  (To.,  tunr.*). 

10.  Missouri,  etc.,  R.  Co.  v.  Harrl- 
man,  227  U.  S.  657.  33  SCt  397,  67  L. 
ed.  690;  Hart  v.  Pennsylvania  R.  Co., 
112  U.  S.  331.  337.  5  SCt  151,  28  L.  ed. 
717;  Alalr  v.  Northern  Pac.  R.  Co..  63 
Minn.  160.  64  NW  1072.  39  AmSR  688, 
19  LRA  764. 

"A  distinction  Is  sought  to  be 
drawn  between  a  case  where  a  ship- 
per, on  requirement,  states  the  value 
of  the  property,  and  a  rate  of  freight 
Is  fixed  accordingly,  and  the  present 
c-ise.  It  is  said,  that,  while  In  the 
former  case  the  shipper  may  be  con- 
fined to  the  value  he  bo  fixed.  In  the 
evfrtit  of  a  loss  by  negligence,  the 
same  rule  doe.^  not  apply  to  a  case 
where  the  valuation  inserted  in  the 
contract  ia  not  a  valuation  previously 
named  by  the  shipper.  But  we  see 
no  sound  reason  for  this  distinction. 
The  valuation  named  was  .the  'agreed 
valuation,'  the  one  on  which  the 
minds  of  the  parties  met,  however  It 
came  to  be  fixed,  and  the  rate  of 
freight  was  based  on  that  valuation, 
and  was  fixed  on  condition  that  such 
was  the  valuation,  and  that  the  liabil- 
ity shouli^  go  to  that  extent  and  no 
further."  Hart  v.  Pennsylvania  R. 
Co.,  supra. 

11.  See  supra  US  178,  182. 

13.  Southern  Express  Co.  v.  Olbbs, 
155  Ala.  303.  46  S  f65.  130  AmSR  24, 
18  LRANS  874;  Broadwood  v.  South- 
ern Express  Co..  148  Ala.  17.  41  S 
769;  SouthPrn  Express  Co.  v.  Owens. 
146  Ala.  412,  41  S  752.  119  AmSR  41. 
8  LR,A.NS  369,  9  AnnCas  1143;  South- 
ern Express  Co.  v.  Jones,  l.'!2  Ala. 
437,  31  S  501;  Moulton  v.  Loul.sville, 
etc..  R.  Co..  128  Ala.  637.  29  S  602; 
Alabama  Great  Southern  R.  Co.  v. 
Little.  71  Ala.  611;  South,  etc..  Ala- 
bama R.  Co.  V.  Henlein.  52  Aia.  606. 
23  AmR  678;  Louisville,  etc.,  R.  Co. 
v.  Jones,  12  Ala.  A.  347.  67  S  621. 

"If  the  limit  to  the  liability  ap- 
pears greatly  disproportionate  to  the 
real  value  of  the  animal  and  the 
amount  of  freight  charged,  it  will  bo 
pronounced  unjust  and  unreasonable; 
but,  if  It  seems  to  have  been  in- 
tended to  adjust  the  extent  of  liabil- 
ity to  the  reduced  rate  of  freight 
charged,  and  to  secure  the  carrier 
I'falr.et  exaggerated  or  fanciful  valu- 
ation.s.  it  fixes  the  measure  of  the 
'■arrier's  Mabiiity,  South,  etc..  Ala- 
bama U.  Co.  V.  Henlein.  52  Ala.  606. 
23  AmR  578,  Ala.  868."  Western 
R.  Co,  V.  Harwell.  91  Ala.  340,  348,  8 
S  649. 

[a]  Beason  for  mle. — "In  deter- 
mining whether  a  stipulation  in  void 
as  being  against  public  policy  there 
is  no  room  for  inquiry  into  the 
knowledge,  information  ,ot,  iJitention 
of  the  pC)1^j«^dT9J^Mtielk^\^t 
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of  decisions  in  other  juriadictions.^'  But  in  other 
decisions,  among  which  are  several  decided  by  the 
United  States  supreme  court,  the  view  is  taken  that 
a  mere  difference  between  the  value  as  agreed  on 
and  the  actual  value  of  the  property,  however  wide 
such  difference  may  be,  is  not  a  controlling  test  as 
to  the  validity  of  the  stipulation,  and  that  the  true 
test  is  whether  the  stipulation  was  fairly  entered 
into,  by  the  parties,  and  is  just  and  reasonable  in 
the  eye  of  the  law;  and  contracts  have  frequently 
been  sustained  where  the  difference  between  the 
agreed  and  the  fixed  value  was  very  great.'*  How- 
ever^  there  are  decisions,  some  of  which  were  de- 


cided in  jurisdictions  where  the  for^^ing  view  pre- 
vails,  where  contracts  in  which  there  was  great 
discrepancy  between  the  actual  and  the  agreed 
value,  taken  in  connection  with  other  circum- 
stances, have  been  held  void  as  arbitrary  and 
unreasonable.  In  some  of  these  decisions  the 
fact  on  which  the  reasonableness  of  the  con- 
tract turns  is  the  knowledge,  or  want  of  knowl- 
edge, on  the  part  of  the  carrier  of  the  value 
of  the  goods.  If,  knowing  such  value,  and  that 
the  valuation  fixed  was  unreasonably  low,  the  con- 
tract is  considered  void  as  being  an  arbitrary  lim- 
itation of  liability."   This  view,  however,  was  em- 


what  the  parties  knew  or  Intended 
but  what  I»  the  effect  of  the  stipula- 
tion, not  whether  the  parties  Intended 
evil  or  knew  thefr  act  was  hurtful 
to  the  public,  but  whether  to  allow 
and  uphold  such  contracts  would  be 
fraught  with  wrong  and  Injury  to  the 
people  of  a  character  from  which  It 
la  the  province  and  duty  of  govern- 
ment to  protect  them.  So  It  la  Im- 
material when  a  carrier  haa  stipu- 
lated for  a  limitation  of  damages 
resulting  from  his  negligence  to  a 
greatly  disproportionately  small  val- 
uation of  the  property  carried 
whether  he  knew  or  was  Informed  of 
Its  real  value  or  not.  It  Is  against 
the  public  good  in  respect  of  a  matter 
of  governmental  concern  that  he 
should  be  allowed  to  make  such  stip- 
ulation under  any  circumstances; 
and  to  allow  It  to  stand  In  any  in- 
stance or  upon  any  consideration 
would  be  to  emasculate  the  principle 
of  public  policy  obtaining  in  the 
premises  and  to  leave  the  public  ex- 
posed to  all  the  uncertainties  Incident 
to  Inquiries  into  what  carriers  In- 
tended, or  knew  or  had  been  Informed 
as  to  the  real  value  of  property 
transported  by  them."  Southern  R. 
Co.  V.  Jones,  132  Ala.  437,  442,  91  A 
501. 

[b]  Applying  this  prluolpl*,  It  was 

held  that  the  clause  limiting  the 
liability  of  the  carrier  to  five  dollars 
per  hundred  pounds  on  a  box  con- 
taining wearing  apparel  and  other 
articles  was  unreasonable  and  arbi- 
trary and  not  binding  on  the  shipper, 
Georgia  Pac.  R.  Co.  v.  Hughart.  90 
Ala.  3fl,  8  S  62  [quot  Alabama  Great 
Southern  R.  Co.  v.  Little,  71  Ala, 
611]. 

[c]  Bffeot  of  apeolal  •tatn'to  on 
doctrine, — The  fact  that  the  state 
now  regulates  the  rates  which  rail- 
roads may  charge  for  the  carriage  of 
freight,  one  being  In  force  when  the 
llabTllty  of  the  carrier  for  Injury  or 
destruction  of  the  goods  by  Its  negli- 
gence is  limited  by  a  special  contract, 
and  another  when  no  such  limitation 
Is  agreed  on,  and  both  rates  being 
approved  by  the  state  railroad  com- 
mission, is  not  a  statutory  validation 
of  a  contract  between  the  shipper 
and  the  carrier,  fixing  the  maximum 
value  of  goods  to  be  recovered  of 
the  carrier  in  case  of  their  loss 
through  its  negligence  at  a  sum 
greatly  below  their  real  worth. 
Louisville,  etc.,  R.  Co.  v.  Jones,  12 
Ala.  A.  347,  67  S  621. 

13.  Ee1ls  V.  St.  Loula.  etc..  R.  Co.. 
E2  Fed.  903  (holding  that,  where  the 
shipper,  by  rail,  of  a  home  worth  one 
thousand  nve  hundred  dollars,  signed 
a  live  stock  contract  providing  that 
"the  liability  of  the  company  for  val- 
uable live  stock  shall  not  exceed 
JlOO  for  each  animal,"  this  was  not 
merely  an  agreed  valuation  of  the 
animal,  but  an  attempt  to  limit  the 
carrier's  responsibility  for  negligence, 
and  was  therefore  void) ;  Berry  v. 
Chicago,  etc.,  R.  Co..  24  S.  D,  611.  124 
NW  869;  Louisville,  etc.,  R.  Co.  v. 
Smith,  123  Tenn.  678.  711,  134  SW 
866  (holding  that  a  live  stock  ship- 
ping contract  containing  a  limitation 
of  liability.  In  case  of  stallions,  to  a 
specific  amount.  Is  unreasonable  and 
of  no  force,  where  the  stallions  actu- 
ally shipped  and  Injured  by  the  car- 
rier's negligent  are  worth  at  market 


value  two  or  three  times  as  much 
as  the  amount  limited,  as  such  con- 
tract  Is  a  mere  cloak  to  avoid  liabil- 
ity for  the  carrier's  negligence, 
"when  such  departure  [from  the 
market  value]  Is  very  great  It  Is 
conclusive  evidence  that  the  contract 
was  not  a  bona  fide  one  for  the 
ascertainment  of  values,  but  one 
against  negligence");  Nashville,  etc., 
R.  Co.  v.  Stone.  112  Tenn.  3*8,  79 
SW  1031,  105  AmSR  9S5  (holding  that 
where  It  was  agreed  in  a  contract 
for  the  shipment  of  hogs  that  the 
value  for  which  the  carrier  should 
be  liable  should  not  exceed  five  dol- 
lars each,  while  their  real  value  was 
two  or  three  times  that  amount,  the 
stipulation  was  unreasonable  and 
void). 

14.  U.  S. — Pierce  Co.  v.  Wells,  236 
U.  S.  278.  35  set  361,  69  L.  ed.  576 
(where  the  actual  value  of  a  ship- 
ment of  automobiles  was  fifteen  thou- 
sand dollars  while  the  agreed  valua- 
tion was  only  fifty  dollars);  Kansas 
City  Southern  R.  Co.  v  Carl,  227  U. 
S.  639,  33  set  391,  67  L.  ed.  683; 
Chicago,  etc.,  R.  Co.  v.  Latta,  226 
V.  a.  619,  33  set  155,  67  L.  ed.  328 
(rev  172  Fed.  850,  97  OCA  198] 
(agreed  ^'alue  three  hundred  dollars, 
actual  \*alue  two  thousand  five  hun- 
dred dollars) ;  Chicago,  etc.,  R.  Co. 
v.  Miller,  226  U.  S.  518.  33  SCt  155. 
67  L.  ed.  323  (where  a  bill  of  lading 
signed  by  the  shipper's  agent  placed 
a  value  of  one  hundred  dollars  on  a 
horse  afterward  claimed  to  be  worth 
two  thousand  dollars);  Hart  v.  Penn- 
sylvania R.  Co..  112  V.  S.  331,  6  SCt 
151,  28  L.  ed.  717. 

Ark. — St.  Louis,  etc..  R.  Co,  v. 
Weakly.  50  Ark,  397,  8  SW  134,  7  Am 
SR  104  (valuation  fifty  dollars,  actual 
value  six  hundred  dollars). 

Cal, — Donlon  v.  Southern  Pac.  Co., 
151  Cal.  763,  91  P  603,  11  LRANS  811. 
12  AnnCas  1118  and  note. 

Minn. — Alalr  v.  Northern  Pac.  R. 
Co.,  53  Minn.  160.  54  NW  1072.  39 
AmSR  688,  19  LRA  764. 

Mo. — Donovan  v.  Wells.  265  Mo. 
291.  177  SW  839  (agreed  value  fifty 
dollars,  actual  value  ten  thousand 
dollars). 

N.  Y. — ^Ztmmer  v.  New  York  Cent.. 
etc.,  R.  Co..  137  N.  Y.  460,  33  NE  642 
(upholding  a  contract  where  the 
stipulated  value  was  one  hundred 
dollars  and  the  actual  value  three 
thousand  dollars);  Steers  v.  Liver- 
pool, etc.,  SS.  Co..  B7  N.  Y.  1.  16 
AmR  463  (upholding  a  contract  in 
which  the  stipulated  value  was  fifty 
dollars  and  the  actual  value  one 
thousand  dollars). 

N.  X>. —  Hanson  v.  Cireat  Northern 
R,  Co,,  18  N.  D.  324.  121  NW  78.  138 
AmSR  768. 

Utah. — Larsen  v.  Oregon  Short  Line 
R.  Co.,  38  Utah  130,  110  P  983  (hold- 
ing that  a  valuation  of  five  dollars 

6er  hundredweight,  to  which  the  lla- 
lllty  of  a  carrier  of  household 
gooda,  "consisting  of  a  roll  of  carpet, 
including  one  feather  bed,  four  pil- 
lows, and  three  boxes  of  other  house- 
hold goods,"  was  limited,  was  not  so 
Inadequate  as  to  be  fraudulent  on  Its 
face,  or  as  to  show  a  valuation  below 
the  actual  value). 

Va, — Richmond,  etc ,  R,  Co.  v, 
Payne,  86  Va.  481,  lO  SE  749,  6  LRA 
849. 


Wash. — Hill  v.  Northern  Pac.  R. 
Co..  33  Wash.  697.  74  P  1054. 

[a]  Keaaoa  for  znle. — (1)  Tho 
principle  In  support  of  this  view  is 
that  it  is  not  Just  nor  equitable  that 
the  shtmwr  shall  benefit  by  the  lower 
rate  and  then  recover  for  what  value 
he  said  did  not  exist,  in  order  to  ob- 
tain the  rate.  Missouri,  etc.,  R.  Co. 
V.  Harrlman,  227  U.  S.  657,  33  SCt 
397,  57  L.  ed.  690.  (2)  "The  valua- 
tion declared  or  agreed  upon  as  evi- 
denced by  the  contract  of  shipment 
upon  which  the  published  tariff  rate 
Is  applied,  must  be  conclusive  in  an 
action  to  recover  for  loss  or  damage  a 

f reater  sum.  ...  To  permit  such  a 
eclared  valuation  to  be  overthrown 
by  evidence  aliunde  the  contract,  for 
the  purpose  of  enabling  the  shipper 
to  oDtaln  a  recovery  la  a  suit  lor 
loss  or  damage  in  excess  of  the  max- 
imum valuation  thus  fixed,  would 
both  encourage  and  reward  under- 
valuations and  bring  about  pref- 
erences and  discriminations  for- 
bidden by  the  law.  Such  a  result 
would  neither  be  Just  nor  conduslve 
to  sound  morals  or  wise  policies. 
The  valuation  the  shipper  declares 
determines  the  legal  rate  where  there 
are  two  rates  based  upon  valuation. 
He  must  take  notice  of  the  rate  ap- 
plicable, and  actual  want  of  knowl- 
edge is  no  excuse,"  Kansas  City- 
Southern  R.  Co.  V.  Carl.  227  U.  S. 
639.  662,  33  SCt  391,  67  L.  ed.  683, 

15.  Colorado,  etc.,  R,  Co.  v.  Manett, 
21  Colo.  A,  593,  121  P  1012;  St.  Louis, 
etc.,  R.  Co.  V.  Mounts.  44  Okl.  359. 
144  P  1036  (holding,  however,  that, 
where  there  has  been  an  unlawful 
declared  or  agreed  undervaluation  of 
property  In  fixing  tarllT  rates  in  In- 
terstate shipments  without  the  actual 
knowledge  thereof  on  the  part  of 
the  carrier,  tho  sftlpper  is  estopped 
to  recover  more  than  such  declared 
or  agreed  value);  Bingham  v.  San 
Pedro,  etc..  R.  Co..  S3  Utah  400.  117 
P  606. 

"If  both  parties,  knowing  the  ac- 
tual value  of  the  property,  arbitrarily 

insert  In  the  bill  of  lading  a  much 
less  sum,  grossly  disproportionate  to 
the  real  value,  for  the  purpose  of 
limiting  the  liability  of  the  carrier 
for  the  consequences  of  Its  negli- 
gence, the  stipulation  would  be  In- 
valid.'" Alalr  V.  Northern  Pac  R. 
Co..  63  Minn.  ISO,  169,  S4  NW  1072. 
39  AmSR  B8S.  19  LRA  764. 

[a]  mnat*attons.~.(l)  A  contract 
limiting  a  carrier's  liability  to  five 
dollars  per  hundredweight,  or  to  a 
maximum  of  one  hundred  and  twenty 
dollars,  is  Invalid,  where  the  freight 
Is  worth  over  nine  hundred  dollara 
and  the  carrier  had  knowledge 
thereof.  Colorado,  etc.,  R.  Co,  v. 
Manatt,  21  Colo.  A.  693,  121  P  1012. 
(2)  The  stipulation  in  a  contract  of 
carriage  of  horses  llmitlnr  their 
value  to  twenty  dollars  each  as  a 
basis  for  liability  of  the  carrier  In 
case  of  their  loss  is  unreasonable, 
and  so  not  binding,  the  carrier's 
apent  having  been  Informed  that 
they  were  worth  two  hundred  dol- 
lars each.  Bingham  v.  San  Pedro, 
etc..  R.  Co.,  39  Utah  400,  407,  117 
P  606  (where  the  court  aaldi  "He 
thus,  as  a  reasonable  person,  must 
have  known  that  the  vaiue  as  ho  In- 
serted It  Into  the  contract  was  wholly 
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I^atieally  repudiated  in  otber  deeidons  when  this 
precise  question  was  earefully  considered.**  In 
others  the  decisions  turned  on  the  fact  tiiat  the  val- 
uation was  fixed  without  any  reference  to  the 
chazves  and  reroonubilities  to  be  borne  by  the  e«c- 
rier."  Other  decisions  seem  to  turn  on  the  faot 
that  the  valuation  was  that  expressed  in  the  com- 
pany's tariffs  applicable  to  all  shipments  of  a  like 
character  under  a,  reduced  rate,  and  that  the  valua- 
tion was  not  the  result  of  any  aetnal  estimation  or 
consideration  of  the  actual  value  of  the  goods." 
This  last  mentioned  elass  of  oases,  however,  is  not 
in  harmony  with  decisions  of  the  United  States 
supreme  court,  where  contracts  almost  identical  in 
character  with  those  set  out  in  the  preceding  note 
were  upheld.*'  And  in  a  later  deeiuon  of  ^e 
United  States  supreme  comt  in  which  ail  the  United 
States  supreme  court  decisions  cited  in  this  section 
were  reviewed  and  relied  on  as  the  basis  of  its 
holding,  it  was  declared  without  any  limitation  or 
qualification  "that  the  legality  of  the  eontract  does 
not  depend  upon  a  valuation  which  shall  have  a 
relation  to  the  actual  worth  of  the  property,"  but 
on  the  acceptance  by  the  parties  of  the  contract 

unreasonable  an4  unfair,  and  he 
further  knew  that  It  was  fixecl  by  him 
for  the  sole  purpose  of  arbftrarlly 
iimltlng  appellant's  liability  In  case 
of  'Ioss  or  Injury  to  the  horses  while 
in  tranult.  We  repeat  that  to  enforce 
contracts  which  are  conceived  and 
executed  under  such  circumstances 
would  be  a  travesty  of  Justice  and 
a  reproach  to  the  law"). 

le.  Pierce  Co.  v.  Wells,  236  U.  S. 
278,  35  set  S51,  69  1^  ed.  S76  fafr  189 
Fed.  661,  110  CCA  6461;  Donovan  v. 
Wells,  266  Mo.  291,  »1T.  177  8W  839. 

"It  aeems  so  obvious  as  to  be  self- 
evident,  that  the  mere  fact  that  de- 
fendant's agents  knew  at  the  time 
the  rate  was  made  that  the  actual 
value  of  the  horses  was  In  excess  of 
the  declared  value  could  not  so  far 
overthrow  the  fairness,  openness. 
Justness  and  reasonableness  of  the 
contract  limiting  liability  to  such  de- 
clared value  as  to  render  such  con- 
tract void.  In  fact,  the  ^ank  knowl- 
edge, ordinarily,  of  the  existence  of 
two  rates  and  of  a  real  and  a  Ac- 
tional (1.  e.,  the  actual  and  the  de- 
clared) value  of  the  goods  offered 
for  ahlpment  must  be  mutually 
known  by  the  shipper  and  the  car- 
rier. BO  that  the  privilege  of  taking 
the  lower  or  the  higher  rate  may  be 
freely  offered  to  the  shipper  In  the 
fair  and  open  light  of  all  of  the 
facts.  Any  other  view  would  have 
the  effect  to  desfrdy  Instantly  the 
entire  sciheme  of  .a  Umlted-Ilablllty 
shipping  contract,  and  none  such 
could  longer  exist  under  the  pro- 
visions ox  the  Interstate  Commerce 
Act.  On  the  contrary  there  does  not 
exist,  m  our  view,  any  valid  reason 
based  upon  any  provision  or  construc- 
tion of  the  Interstate  Commerce  Act 
why  the  shipper  and  the  carrier  may 
not  for  their  mutual  advantage  con- 
tiart  to  share  a  contlnfcent  loss,  in 
consideration  of  a  present  lower 
rate."    Donovan  v.  Wells,  supra. 

17.  Blalr  v.  Wells,  156  Iowa  190. 
135  NW  eiB:  Murphy  v.  Wells,  99 
Minn.  230.  108  KW  1070. 

fi]  Xule  applied. — (1)  A  contract 
nnder  which  a  carload  of  strawberries 
«f  the  value  of  two  thousand  dollars 
was  shipped  on  a  bill  of  lading  in 
which  the  limit  of  value  was  nlaced 
at  fifty  dollars,  .and  the  freight 
charges  amounted  to  three  hundred 
and  thirty  dollars,  la  an  arbitrary 
limitation  of  value  and  is  void. 
M-jrphy  v.  Wells,  99  Minn.  230.  108 
>rw  1070.  (2)  A  contract  which 
limits  the  liability  of  a  carrier  of 
horses  In  case  of  total  loss  to  six 
hundred  and  seventy-five  dollars  Is 
unreasonable,  where  the  other 
charges  paid  in  advance  were  six 
handred  and  seventy-five,  and  after- 
ward were  reduced  to  six  hundred 


as  the  basis  of  shipment  and  the  force  of  the 
statute  as  to  the  filed  tariff,  making  it  optional  with 
the  shipper  to  ship  at  the  lower  rate  and  not  avail 
himself  of  a  greater  recovery  on  paying  the  higher 
rate  named  in  the  tariff,  and  on  the  requirement 
of  the  shipper  to  take  notice  of  its  tenns  and  to 
be  bound  thereby."*  However  much  the  decisions 
of  the  state  courts  may  have  heretofore  differed 
from  those  of  the  sujireme  court  of  the  United 
States,  the  latter  decisions,  by  virtue  of  the  Car 
mack  amendment  and  the  construction  placed  on 
it  by  the  supreme  court,  are  eontrollu^  as  far  as 
interstate  shipments  are  concerned.'^ 

218]  (d)  The  Minority  Rnle—aa.  In  the 
AbsMice  of  Statutes  ForUdding  Limitation  of 
0<mimon-Law  Liability.  Li  a  minority  of  the  states 
the  rule  is  that,  when  loss  or  damage  results  from 
a  violation  of  the  contract  of  shipment,  growing 
out  of  the  n^ligenee  of  the  carrier  or  its  servants, 
any  limitation  as  to  the  amount  recoverable  for  loss 
or  injury  contained  in  the  contract  of  ^ipment  is 
inoperative,  although  a  reduce;!  rate  of  freight  is 
charged.^  The  decisions  formulating  this  rule  very 
generally  hold  that  contracts  of  this  nature  ate  in 


dollars,  "^he  net  effect  of  this 
agreement  would  be  that,  although 
appellant  should  be  guilty  of  the 
grossest  negligence  ana  thereby  cause 
the  entire  destruction  of  the  prop- 
erty, the  extent  of  its  liability  would 
be  to  return  to  plaintiffs  this  freight 
charge,  which  It  never  earned,  leaving 
them  with  not  a  dollar  of  compen- 
sation for  the  loas  of  their  horses. 
It  requires  neither  argument  nor 
illustration  to  demonstrate  the  utter 
unreasonableness  and  Inequity  of 
such  an  arrangement."  Blair  v. 
Wells,  IfiB  Iowa  190,  201,  135  NW 
615. 

18.  Ostrott  V.  Northern  Pac,  R. 
Co..  Ill  Minn.  604,  127  NW  177  (hold- 
ing that  a  clause  limiting  the  value 
of  household  goods,  consisting  of 
pianos,  cooking  utensils,  and  fur- 
niture, to  a  value  of  five  dollars  per 
hundredweight  was,  under  the  circum- 
stances mentioned  in  the  text,  a  mere 
arbitrary  limitation  of  value  and 
void);  Hanson  v.  Great  Northern  R. 
Co..  18  N,  D.  324.  121  NW  78.  138 
AmSR  768  (where  a  contract  fixing 
the  value  of  household  goods  at  five 
dollars  a  hundredwelFcht,  for  the 
purpose  of  limiting  the  liability  of 
the  carrier,  was  held  contrary  to 
public  policy,  where  the  carrier's 
agent  inserted  this  valuation  in  the 
contract  without  Inquiry  from  any- 
one or  without  any  Investl  (ration 
with  a  view  to  determining  the  ap- 
proximate value  thereof).  And  see 
Kansas  City  Southern  R.  Co.  v.  Carl, 
91  Ark.  97,  121  SW  932.  134  AmSR 

56  (where  a  contract  similar  to  the 
two  heretofore  mentioned  in  this 
note  wa.^  held  void,  as  In  violation 
of  a  statute  prohibiting;  all  limita- 
tions of  a  carrier's  liability;  but  -this 
decision  as  is  shown  in  the  f'lilow- 
h'g  note  was  reversed  by  the  United 
States  supreme  court). 

19.  Missouri,  etc.,  R.  Co.  v.  Ilar- 
rlman,  227  U.  S.  657.  33  SCt  397.  57 
L.  ed.  690;  Kansas  City  Southern  R. 
Co.  V.  Carl.  227  U.  S.  633.  33  SCt  391. 

57  L,.  ed.  683  [rev  91  Ark.  97,  121  SW 
932,  134  AmSR  66];  Hart  v.  Penn- 
sylvania R.  Co..  112  U.  S.  3S1.  6  SCt 
151,  28  L.  ed.  717. 

[a]  niuatratlons, — (1)  In  Mis- 
souri, etc.,  R.  Co.  V.  Harrlman,  227 
U.  S.  657.  670.  33  SCt  397.  57  L.  ed. 
690.  It  was  held  without  qualification 
that  in  case  of  loss  or  damage  to 
Ptock  shipped,  the  limitation  of  value 
of  thirty  dollars  for  each  bull  and 
twenty  dollars  for  each  cow  was 
valid.  The  court  said:  "It  is  said 
that  the  contract  In  the  case  at  bar 
Includes  a  valuation  of  all  bulls  and 
all  cows  at  the  same  sum.  and  that 
this  Is  arbitrary  and  not  the  result 
of  any  real  effort  to  value  the  par- 


ticular bulls  and  cows  to  be  trans- 
ported. But  the  Same  objection  ap- 
plied to  the  contract  In  Hart  v.  Penn- 
sylvania R.  Co.,  112  U.  S.  331,  6  SCt 
151.  28  L.  ed.  717.  where  horses  were 
valued  at  the  same  maximum  value 
and  other  cattle  at  the  same  fixed 
sum.  But  here,  as  there,  it  is  plain 
that  all  animals,  horses  and  other 
cattle,  have  not  a  fixed  value,  and  so, 
the  contract  fixes  'a  graduated  value 
according  to  the  nature  of  the  ani- 
mal.' It  Is  not  unreasonable  for  the 
purpose  of  graduating  freight  accord- 
ing to  value  to  divide  the  particular 
subject  of  transportation  Into  two 
classes,  those  above  and  those  below 
a  fixed  maximum  amount.  No  other 
method  Is  practicable,  and  this  is  a 
method  administratively  approved  by 
the  Commerce  Commission.''  (2)  In 
Kansas  City  Southern  R.  Co.  v.  Carl, 
227  U.  S.  639,  SS  SCt  891.  57  ed. 
CSSJ^ev  91  Ark.  97,  121  SW  932,  134 
AmSR  66],  a  shipping  contract  signed 
by  the  shipper,  releasing  the  carrier 
from  all  liability  for  any  los?  or  dam- 
age which  household  goods  might  sus- 
tain in  excess  of  five  dollars  per  hun- 
dred pounds,  was  upheld. 

80.  Pierce  Co.  v.  Wells.  236  U.  S- 
278.  285,  35*  SCt  361,  69  L.  ed.  676 
[aff  189  Fed.  561,  110  CCA  645]. 

ai.  Donovan  v.  Wells,  265  Mo.  291, 
177  SW  839;  Rather  v.  Nashville, 
etc.,  R.  Co..  131  Tenn.  289,  174  SW 
1113.    And  see  supra  5  172. 

as.  D.  C. — Gait  V.  Adams  Express 
Co.,  11  D.  C.  124,  48  AmR  742. 

111. — Chicago,  etc.,  R.  Co.  v.  Calu- 
met Stock  Farm.  194  111.  9,  61  NE 
1006,  8S  AmSR  68  and  note:  Chicago, 
etc.,  R.  Co.  V.  Grimes,  71  111.  A.  897. 

Ky.— Illinois  Cent,  R.  Co.  v.  Rad- 
ford, 64  SW  .^11,  23  KyLi  886;  Cin- 
cinnati, etc.,  R.  Co.  v.  Graves.  52  SW 
961,  21  KyL  684;  Ohio,  etc.,  R.  Co. 
v.  Tabor,  98  Ky.  503,  32  SW  168.  36 
SW  18,  17  KyL  568,  34  LRA  685; 
Baughman  v.  Louisville,  etc..  R.  Co., 
94  Ky.  150,  21  SW  767,  14  KyL  775; 
Louisville,  etc.,  R.  Co.  v.  Owen,  93 
Ky.  201.  19  SW  590.  14  KyL  118; 
Adams  Kxpress  Co.  v.  Hoeing,  88  Ky. 
373,  11  SW  206.  10  KyL  999;  Orn- 
dorff  V.  Adams  Express  Co..  3  Bush 
194,  96  Amn  207;  Cincinnati,  etc..  R. 
Co.  V.  Grover,  11  KyL  230:  Adam;: 
Express  Co.  v.  Hoeing,  9  KyL  81-i; 
Adams  Express  Co.  v.  Crawford,  8 
KyL  S19;  Hoeing  v.  Adams  Expres.i 
Co.,  8  KyL  154;  Southern  Expres-i 
Co.  V.  Gutman,  6  KyL  587,  654.  Thi.s 
rule  is  now  a  part  of  the  organic 
law  of  the  state.    See  infra  S  219. 

Mlse. — Southern  Express  Co.  v. 
Rothenberg,  etc..  Co.,  87  Miss.  666, 
40  8  665,  112  AmSR  466:  Chicago, 
etc.,  R.  Co.  V.  Abels,  60  Miss.  1017: 
Southern  Express  Co,^,  Moon,.S9 
Mtss.  822.  ^ 
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direct  eontrsTention  of  the  common-law  doctrine 
which  forbids  a  common  carrier  to  contract  for  ex- 
emption aeainat  thh  conseqnenees  of  its.  own  negli- 
gence or  that  of  its  servants,"  and  that  tliere  ean 
be  no  difference  in  prin^ple  between  contracts  for 
total  and  contracts  for  partial  exemption  from  lia- 
bility.'* It  is  recognized,  however,  that  for  losses 
caused  otherwise  than  by  the  carrier's  negligence, 
contracts  fairly  made  on  a  reasonable  considera- 
tion limiting  the  carrier's  liability  to  an  agreed  val- 
uation should  be  upheld.^ 

[$  219]   bb.  Under  Stetates  or  OonstttnaonB 

Nebr. — Chicago,  ©to.,  R.  Co.  v. 
"Wttty.  32  Nebr.  276,  49  NW  183,  29 
AmSR  438. 

N.  C. — J.  M.  Pace  Mule  Co.  v.  Sea- 
board Air  Line  R.  Co.,  160  N.  C.  215. 
76  SB  513  [overr  WInslow  v.  Atlan- 
tic Coast  Line  R.  Co..  151  N.  C.  260. 
65  SE  965;  Jones  V,  Atlantic,  etc.,  R. 
Co.,  148  N.  C.  449,  62  SB  521];  Har- 
den V.  Chesapeake,  etc.,  R.  Co.,  157  N. 
C.  238,  72  SE  1042;  Virginia  Breeding:, 
etc.,  Assoc.  V.  Southern  R.  Co..  152 
N.  C.  345,  67  SE  748  (where  the  extra 
value  of  horses  shipped  to  a  fair 
was  known  to  the  carrier) ;  Kissen- 
ger  V.  Fitzgerald,  152  N.  C.  247,  67 
iSE  688;  McConnell  v.  Southern  R. 
Co.,  144  N.  C.  87,  56  SE  659;  Everett 
V.  Norfolk,  etc..  R.  Co.,  138  N.  C.  68, 
60  SE  657.  1  LRANS  985;  Gardner  v. 
Southern  R.  Co.,  127  N.  C.  293,  37 
SE  328. 

Pa. — Hughes  v.  Pennsylvania  R. 
Co.,  202  Pa.  222.  61  A  9B0.  97  AmSR 
713,  63  LRA  513;  Welller  v.  Pennsyl- 
vania R.  Co..  134  Pa.  310.  19  A  702. 
19  AraSR  700;  Orogan  v.  Adams  Ex- 
press Co..  114  Pa.  523.  7  A  134.  60 
AmR  360;  American  Express  Co.  v- 
Sands.  55  Pa.  140;  Wright  v.  Adams 
Express  Co.,  4  3  Pa.  Super.  40  [aff  230 
Pa.  635,  79  A  760];  Allam  v.  Penn- 
sylvania R.   Co.,   3   Pa.   Super.  335 

Srev  on  other  grounds  183  Pa.  174, 
8  A  709,  39  LRA  535]:  Adame  Ex- 
press Co.  v.  Holmes.  6  Pa.  Gas.  167, 
9  A  166;  Edelsohn  v.  U.  S.  Ezpr»8 
Co.,  4  LackJur  61. 

Tot  aua^^ons  aeolslons  holding 
that  a  stipulation  requiring  notice  of 
loss  or  injury  within  a  specified  time 
is  invalid  and  inoperative  to  prevent 
a  recovery  for  loss  or  Injury  caused 
by  negligence  see  Infra  i  486. 

33.  Gait  v.  Adams  Express  Co., 
11  D.  C.  124.  48  AmR  742;  Chicago, 
etc.,  R.  Co.  V.  Calumet  Stock  Farm. 
194  III.  9,  61  NB  1095.  88  AmSR  68 
and  note;  Chicago,  etc.,  ,R.  Co.  v. 
Abels.  60  Miss.  1017;  Everett  v.  Nor- 
folk, etc..  R.  Co.,  138  N.  C.  68.  50  SE 
557.  1  LRANS  986  and  note.  And 
see  cases  In  preceding  note. 

34.  Gait  V.  Adams  Express  Co., 
11  D.  C.  124.  48  AmR  742;  Chicago, 
etc.,  R.  Co.  V.  Abels,  60  Miss.  1017; 
Everett  v.  Norfolk,  etc.,  R.  Co..  138 
N.  C.  68,  50  SE  637.  1  LRANS  986. 

la]  BMSon  for  rule. — (1)  "The 
principle  of  law  which,  for  consider- 
ations of  public  welfare,  forbids  a 
common  carrier  to  bargain  In  par- 
ticular cases  for  complete  exemption 
from  responsibility  for  a  violation  o( 
his  duties,  forbids  him  to  Impair  his 
'  obligations  to  the  community  by  bar- 
gaining In  particular  cases  for  an 
exemption  from  a  considerable  part 
of  that  reaponslbmty.  The  ground 
on  which  the  rule  Is  based,  that  even 
the  shipper's  perfect  consent  cannot 
wholly  relieve  the  carrier,  is.  that 
the  subject  which  he  undertakes  to 
regulate  by  contract  is  not  his  own. 
but  a  public  right."  Gait  v.  Adams 
Express  Co..  11  D.  C.  124.  138,  48 
AmR  742.  (2)  "If  In  fault,  the  car- 
rier should  make  compensation  by 
paying  the  damage  done,  and  should 
not  be  allowed  to  stipulate  In  ad- 
vance for  a  diminished  liability  be- 
low the  real  loss  sustained  by  the 
fault  which  creates  liability.  To  al- 
low that  would  defeat  the  politic 
rule  against  stipulating  for  exemp- 
tion from  the  consequences  of  negli- 
gence or  misconduct."    Chicago,  etc.. 


Prohibiting  Oafriers  from  Limiting  Common-Law 

LiabiUty.  Li  a  number  of  jurisdictions  as  already 
shows'"  there  are  constitutional  and  statutoi?  pro- 
visions which  expressly  foTbid  any  limitation  of 
the  carrier's  liability  by  special  contract,  and  by 
the  weight  of  authority  contracts  limiting  liability 
in  ease  of  loss  or  injury  to  a  specified  valuation  are 
held  to  constitute  a  limitation  of  the  carrier's  com- 
mon-law liability  and  to  be  inoperative  and  void, 
and  it  makes  no  difference  whether  the  loss  or  in- 
jury was  caniied  by  negligence  or  not.''^  There  is, 
however,  authority  to  the  contraxy.   It  has  been 


R.  Co.  V.  Abels,  60  Miss.  1017,  1026. 
(3)  "It  would  be  an  idle  thing  for 
the  courts  to  declare  the  principle 
that  contracts  for  total  exemption 
from  such  loss  are  subversive  of 
public  policy  and  void,  and.  at  the 
same  time,  permit  and  uphold  a  par- 
tial limitation  which  could  avail  to 
prevent  anything  like  adequate  and 
substantial  recovery  by  the  ahipper. 
Therefore  It  is  held  that  any  limita- 
tion of  liability  by  contract  designed 
for  the  purpose  fa  forbidden."  Ev- 
erett V.  Norfolk,  etc.,  R.  Co.,  138  N. 
C.  68.  71,  50  SE  557.  1  LRANS  985 
[Quot  with  appr  SpriuKfleld  v.  South- 
ern R.  Co.,  152  N.  C.  126,  128.  67  SE 
333]. 

[b]   Xnles  of  railroad  oommlMion. 

-a-The  railroad  commission  of  a  state, 
under  Its  authority  to  make  just  and 
reasonable  rates  of  freight,  cannot, 
in  consideration  of  a  low  rate,  limit 
the  liability  of  a  carrier  for  loss  of 
goods  through  its  negligence  to  less 
than  their  full  value.  Everett  v. 
Norfolk,  etc.,  R.  Co.,  138  N.  C.  68. 
73,  50  SE  657,  1  LRANS  986  (where 
the  court  said  that  the  rules  of  the 
railroad  commission  could  give  it  no 
such  effect,  even  If  it  was  Intended. 
"The  commission  is  authorized  to 
nrake  just  and  reasonable  ratea  of 
freight,  but  It  has  no  power  to 
change  the  law  nor  to  make  a  rate 
based  upon  any  such  Idea"). 

35.    Groean  v.  Adams  Express  Co., 

114  Pa.  623.  7  R  134,  60  AmR  360: 
American  Express  Co.  v.  Sands.  66 
Pa.  140. 

3e.  See  supra  9  171. 
37.  Ark. — St.  Louis,  etc..  R.  Co. 
V.  Pape,  100  Ark.  269,  140  SW  265; 
St.  Louis,  etc.,  R.  Co.  v.  Dunn.  94 
Ark.  407.  127  SW  464;  Southern  Ex- 
press Co.  V.  Meyer.  94  Ark.  103.  125 
SW  642;  Kansas  City  Southern  R. 
Co.  V.  Carl,  91  Ark.  97,  121  SW  932, 
134  AmSR  66;  St.  Louis  Southwest- 
ern R,  Co.  V.  Grayson,  89  Ark.  164, 

115  SW  933  (all  of  Which  related  to 
Interstate  shipments,  and  which  of 
course  are  nullified  by  the  construc- 
tion placed  on  the  Carmack  amend- 
ment by  the  supreme  court  of  the 
United  States). 

Iowa. — Betts  V.  Chicago,  etc.,  R. 
Co..  150  Iowa  262.  129  NW  962;  Winn 
V.  American  Express  Co..  149  Iowa 
269.  138  NW  663;  Lucas  v.  Burling- 
ton, etc.,  R.  Co..  112  Iowa  594.  84  NW 
673:  Solan  v.  Chicago,  etc^  R.  Co.. 
95  Iowa  260,  63  NW  692,  68  AmSR 
430,  28  LRA  718;  Hart  v.  Chicago, 
etc.,  R.  Co..  69  Iowa  485,  29  NW  597. 

Ky. — Louisville,  etc..  R.  Co.  v. 
Frazee.  71  SW  437,  24  KyL  1273. 

Tex. — Ft.  Worth,  etc..  R.  Co.  v. 
Oreathouse,  82  Tex.  104.  17  SW  834; 
Galveston,  etc..  R.  Co.  v.  Ball.  SO 
Tex.  602.  16  SW  441;  Southern  Pac. 
R.  Co.  V.  Maddox.  76  Tex.  300,  12 
SW  815;  Galveston,  etc..  R.  Co.  v. 
Crlpjion,  (Civ.  A.)  147  SW  361,  362 
{where  the  court  said:  "Our  courts 
have  uniformly  declined  to  follow 
the  rule  laid  down  in  Hart  v.  Penn- 
sylvania R.  Co.,  112  \J.  S.  3?.l.  5 
set  151.  28  L.  ed.  717.  and  In  the 
absence  of  misrepreKentation  or  con- 
cealment of  value,  and  where  thf. 
carrier  has  opj>ortunIty  to  see  arid 
know  the  nature,  and  value  of  tlie 
freight  to  he  carried.  It  cannot  by 
contract  relieve  itself  from  liabil- 
ity for  full  value,  If  lost  or  dam- 
aged  through   its   negligence");  St 


LoulB.  etc»  R.  Co.  v.  Franklin.  (Civ. 
A.)  129  SW  181  (construing  Arkansas 
L.  [1907]  pp  657.  668):  Atchison, 
etc..  R.  Co.  V.  Smythe,  66  Tex.  Civ. 
A.  657.  119  SW  892:  SL  LoulB  South- 
western R.  Co.  V.  Mclntyre.  36  Tex. 
Civ.  A.  399,  82  SW  346;  Houston, 
etc..  R.  Co.  V.  Davis,  11  Tex.  Civ.  A. 
24.  31  SW  308;  St.  Louis,  etc..  R. 
Co.   V.    Robblns,    (A.)    14    SW  1075 

t expressly  overr  International,  etc., 
L  Co.  v.  Caldwell,  3  Tex.  A.  Civ. 
Cas.  I  439]. 

Va. — Chesapeake,  etc.  R.  Co.  v. 
Beasley,  104  Va.  788,  62  SE  666,  S 
LRANS  183  [overr  Richmond,  etc.. 
R.  Co.  V.  Payne,  86  Va.  481,  10  SB 
749,  6  LRA  849  and  note]. 

Contra  Barnes  v.  Long  Island  R. 
Co.,  116  App.  Dlv.  44,  100  NYS  E93 
[rev  47  Mrsc.  318,  93  NYS  616,  and 
aff  191  N.  Y.  628  mem,  84  NB  1108 
mem]  (construing  Kentucky  consti- 
tution). 

[a]   BMBon  for  role.^ — "It  makes 

the  degree  of  care  requisite  to  de- 
pend, not  on  the  nature  of  the  thing 
to  be  carried — which  ought  to  be  the 
test  of  degree  of  care  to  be  used  by 
all  persons  or  corporations  purauins 
the  business  of  common  carriers, 
even  where  a  lawful  contract  limiting 
liability  exists — but  on  the  amount 
of  compensation  to  be  paid.  That 
the  value  of  a  thing  to  be  carried 
may  be  properly  taken  into  consider- 
ation by  the  carrier  In  flxing  com- 
pensation to  be  paid  Is  true,  but 
when  the  carrier  knows  what  the 
thing  to  be  carried  is,  and  from  Its 
nature  what  degree  of  care  will  be 
necessary  to  carry  It  safely.  It  seems 
to  us  that  to  permit  the  carrier  to 
grade  his  care  by  his  compensation 
contravenes  the  wholesome  rule 
which   denies   the   right   of  such  a 

fiubllc  agent  to  contract  against  full 
lability  for  a  loss  resulting  from 
a  failure  to  use  at  least  ordinary 
care.  It  has.  In  effect,  been  said 
that  such  contracts  do  not  Induce  a 
want  of  care,  but  exact  from  the 
carrier  the  measure  of  care  due  to 
the  value  agreed  on.  But  would  It 
not  be  a  very  dangerous  rule  which 
permits  care  to  De  measured  by 
value?  It  would  lead  to  a  holdlns 
that  the  carrier  owes  but  a  slight 
degree  of  care  when  the  thing  to  be 
carried  Is  of  small  value  Intrinsi- 
cally or  by  an  agreed  valuation,  and 
the  rule  would  be  as  fluctuating  as 
are  the  values  of  things  carried.  We 
understand  the  rule  to  be  universal, 
except  where  some  law  exists  which 

Cermtts  a  common  carrier  to  relieve 
imself  by  contract  from  liability 
resulting  from  his  own  negligence, 
that  the  carrier  must,  even  when  a 
valid  contract  limiting  liability  ex- 
ists, exercise  such  care  as  prudent 
persons  would  ordinarily  use  for  the 
safety  of  the  thing  shipped,  looking 
to  the  nature  of  that.  A  different 
rule  would  make  the  measure  of  care 
required  to  depend  on  the  adequacy 
nf  the  sum  paid  for  transportation, 
this  to  he  determined  by  the  value  of 
the  thing  to  be  carried,  which  can- 
not be  a  correct  rule  unless  it  be 
true  thnt  the  degree  of  care  to  be 
used  by  a  common  carrier  Is  to  be 
measuretl  by  the  compensation  to  be 
paid.  We  do  not  understand  that 
such  a  rule  ever  has  been  or  ever 
ought  to  be  established.  Followed  to 
its    legitimate    result    such    a  rule 


For  later  oama.  aevelopmsats  and  ohsngM  In  the  law  see  cumulative  Annotations,  same  title,  page  a>^4  nQt^^HPi' 
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held  that  provisions  of  the  character  under  consid- 
eration do  not  invalidate  a  clause  in  a  shipping 
contract  limiting  the  value  of  the  goods  covered 
in  consideration  of  the  rate  given  if  a  higher  rate 
would  be  chuged  at  a  higher  valuation^^  and,  as  is 
shown  hereafter  by  the  construction  placed  by  the 
supreme  court  of  the  United  States  on  the  Carmack 
amendment,  contracts  of  interstate  shipment  of  the 
character  under  consideration  are  valid,  notwith- 
standing statutoxy  or  constitutional  provisions  to 
the  eontrary.* 

[$  220]  (e)  Effect  of  Garmack  Amendment.*' 
The  Carmack  amendment,  the  provisions  of  which 


are  set  out  in  full  elsewhere,"  does  not  prohibit 
contracts  limiting  the  liability  of  the  carrier  for  loss 
or  injury  to  an  amount  not  greater  than  that  desig- 
nated in  the  contract,  or  to  a  valuation  fixed  by  an 
agreement  of  the  parties,  where  fair,  open,  and 
reasonable,  and  made  for  the  purpose  of  furnishing 
the  basis  of  the  liability  assumed,  and  that  too 
whether  the  loss  or  injury  was  due  to  the  carrier's 
n^ligence  or  not."  On  the  contrary,  the  reverse 
of  this  is  true.  As  was  shown  in  a  preceding  sec- 
tion, the  Carmack  amendment  supersedes  absolutely 
all  state  laws  and  policies  on  the  subject  of  inter- 
state shipments,^  and  as  the  rule  permitting  Umita- 


vould  require  the  holding  that  a  car- 
rier by  affreelnff  to  arratuftously 
transport  freight  might  oy  contract 
relieve  Itself  from  any  liability 
whatever,  and  from  obligation  to  ex- 
ercise even  the  slightest  care.  .  .  . 
It  seems  to  us  that  such  contracts 
do  induce  a  want  of  care,  for  the 
highest  Incentive  to  the  exercise  of 
due  care  rests  In  a  consciousness 
that  a  failure  In  this  respect  will  tlx 
liability  to  malie  full  compensation 
for  any  Injury  resulting  from  that 
cause,  and  If  the  meaning  which  we 
attach  to  the  words  'liability'  and 
'exemption'  be  correct  the  tendency 
of  such  contracts  is  to  exempt  for 
negligence."  Southern  Pac.  R,  Co. 
V.  Maddox,  75  Tex.  300,  308,  12  SW 
815. 

lb]  BSect  of  fraud. — It  has  been 
held  that  this  rule  applies  notwith- 
standing the  fraud  of  the  shipper  in 
making  representations  to  secure  a 
cheaper  rate  of  freight,  and  that 
such  representations  will  not  prevent 
bis  proving  the  full  value  of  the 
goods  shipped.  In  so  holding.  It  was 
said  that.  If  fraud  was  practiced  by 
the  plaintiff  to  secure  a  cheaper  rate 
of  freight,  the  defendant  would  not 
be  bound  by  the  rate  given,  but 
a  void  contract  procured  thereby 
could  by  no  possible  means  lessen 
its  liability."  Lucas  v.  Burlington, 
etc..  R.  Co.,  IIS  Iowa  694,  696,  S4 
NW  673. 

[c]  In  Kansas.^ — stipulation  In  a 
contract  for  the  shipment  of  live 
stock  limiting  the  anrount  for  whlcii 
the  railroad  company  shall  be  liable 
in  case  of  loss  or  injury,  made  with- 
out the  permission  or  order  of  the 
board  of  railroad  commissioners,  Is 
invalid,  under  Gen.  St.  (1897)  c  69 
i  17,  which  prohibits  railroad  com- 
panies from  changing  or  limiting 
their  common-law  liability,  except 
by  regulation  or  order  of  the  board 
of  railroad  commissi  oners.  St.  Louls, 
etc.,  R.  Co.  v.  Sherlock.  59  Kan.  23, 
51  P  S99;  St.  Louis,  etc.,  R.  Co.  v. 
Tribbey,  6  Kan.  A.  467,  50  P  458. 
For  rule  prior  to  enactment  of  this 
statute  see  Kansas  City,  etc.,  R.  Co. 
v.  Simpson.  30  Kan.  646,  2  P  821,  46 
AmR  104. 

as.  Carstens  Packing;  Co.  v.  North- 
em  Pac.  R.  Co..  64  Wash.  266.  259, 
116  P  625  (where  the  court  said: 
"The  statute  does  not  say,  and  we 
think  does  not  mean  to  say,  that  the 
parties  may  not  agree  upon  the  value 
of  the  shipment  Before  It  Is  made. 
It  simply  means  that  the  duty  of  the 
carrier  to  safely  carry  cannot  be 
avoided  by  contract,  and  this  Is  the 
public  policy  which  the  statute 
sought  to  declare.  If  the  property 
Is  lost  or  injured,  the  carrier  is  liable 
for  the  injury  or  value  of  the  prop- 
erty. But  the  parties  are  not,  and 
were  not  at  common  law,  prohibited 
from  agreeing  upon  value,  either  be- 
fore ar  after  injury  or  loss  has  oc- 
curred"). 

39.    See  Infra  §  220. 

[a]  Prior  to  toie  Ourmaok  amend- 
ment It  was  held  that  the  fact  that 
ihe  contract  was  for  the  carriage  of 
goods  from  a  point  in  a  state  where 
statutes  of  this  character  obtain  to 
a  point  In  another  state  does  not  af- 
fect the  operation  of  the  rule.  ■  St. 
Joseph,  etc..  R.  Co.  v.  Palmer,  88 
Nebr.  463.  56  NW  957.  22  LRA  336. 

ao.  See  also  infra  I  221  text  and 
notes  45,  46. 


31. 


Supra  I  172. 

U,  S. — Missouri,  etc..  R.  Co.  v. 
Marriman,  227  U.  S.  667.  S3  SCt  397. 
57  L.  ed.  690  [rev  (Tex.  Civ.  A.)  128 
SW  932];  Kansas  City  Southern  R. 
Co.  V.  Carl,  227  U.  S.  839,  33  SCt  361, 
67  U  ed.  683  [rev  91  Ark.  97,  121  SW 
932,  134  AmSR  66];  Michigan  Cent. 
R  Co.  V.  Vreeland,  227  U.  S.  69.  83 
SCt  192.  6?  L.  ed.  417,  AnnCaBl914C 
176:  Chicago,  etc.,  Co.  v.  Latta,  226 
U.  B.  519.  83  SCt  156,  67  L.  ed.  328 
[rev  172  Fed.  860,  97  CCA  198,  184 
Fed.  987.  106  CCA  664];  Chicago, 
etc.,  R.  Co.  V.  Miller,  226  U.  S.  618.  83 
SCt  156,  67  L.  ed.  323  Irev  86  Nebr. 
458,  123  KW  4491;  Adams  Sxpreas 
Co.  v.  Cronlnger,  226  U.  S.  491,  33 
SCt  148.  67  C.  ed.  314,  44  LRANS 
267  and  note;  American  Brake  Shoe, 
etc.,  Co.  v.  Pere  Marquette  R.  Co.,  223 
Fed.  1018;  Missouri  Pac.  R.  Co.  v. 
Harper,  201  Fed.  671.  121  CCA  570. 

Ark. — ^Kansas  City  Southern  R.  Co. 
V.  MIxon-MoCllntock  Co.,  107  Ark.  48, 
154  SW  205,  AnnCasl914C  1247. 

Ga.— Nashville,  etc.,  R.  Co.  v.  C.  V. 
Trultt  Co..  14  Ga.  A.  767,  82  SB  465. 

III. — Michelson  v.  Judson  Freight 
Forwarding  Co..  268  111.  546,  109  NE 
281;  Idaho  Sheep  Co.  v.  Oregon 
Short  Lino  R.  Co.,  188  III.  A.  591; 
Cllngan  v.  Cleveland,  etc.,  R.  Co.,  184 
111.  A.  202;  Swift  v.  Louisville,  etc., 
R.  Co..  180  lU.  A.  104. 

Iowa, — Lefebure  v.  American  Ex- 
press Co.,  160  Iowa  64.  139  NW  1117. 
But  before  the  decision  of  Adams 
Elxpress  Co.  v.  Cronlnger,  226  U.  S. 
491,  33  SCt  148,  67  L.  ed.  314,  44  LRA- 
NS  267.  it  was  held  that  the  rule 
under  the  Iowa  statute  which  was 
construed  to  forbid  such  a  limitation 
was  not  superseded,  but  confirmed, 
by  the  Carmack  amendment.  Winn 
V.  American  Express  Co.,  149  Iowa 
269,  128  NW  663. 

Kan. — Southern  Nursery  Co.  v. 
Wlnfleld  Nursery  Co.,  89  Kan.  622, 
132  P  149. 

Mass. — Bernard  v.  Adams  Express 
Co..  205  Mass.  254.  91  NE  326,  28 
LRANS  293  and  note,  18  AnnCas 
851. 

Mich. — Harrison  Granite  Co.  v. 
Grand  Trunk  R.  System,  176  Mich. 
144,  141  NW  642. 

Minn. — Carpenter  v.  U.  S.  Express 
Co.,  120  Minn.  69,  139  NW  164. 

Mo. — Donovan  v.  Wells.  265  Mo. 
291.  177  SW  839;  Jones  v.  Louisville, 
etc.,  R.  Co.,  (A.)  182  SW  164:  Ball 
V.  Lusk.  189  Mo.  A.  297.  175  SW  238; 
McEivain  v.  St.  Louis,  etc..  R.  Co.. 
161  Mo.  A.  126.  131  SW  786. 

N.  J.— Travis  v.  Wells.  79  N.  J.  L. 
83,  74  A  444. 

N.  T. — Greenwald  v.  Barrett,  199 
N.  T.  170.  92  NB  218,  35  LRANS  971 
raff  130  App.  DIv.  696,  116  NYS  811 
(rev  69  Mlac.  43L  111  NTS  236)]; 
United  Lead  Co.  v.  Lehigh  Valley  R. 
Co..  166  App.  Dlv.  B2B.  141  NTS  810 
[aft  215  N.  T.  761  mem.  109  NB  1094 
mem].  Contra  Silverman  v.  Weir. 
114  NTS  6. 

Okl. — Missouri,  etc..  R.  Co.  v. 
French.  152  P  691;  Missouri,  etc.,  R. 
Co.  V.  Walston.  37  Okl.  617,  133  P  42. 

Utah. — Shay  v.  Union  Pac.  R.  Co., 
163  P  31;  Larsen  v.  Oregon  Short 
Line  R.  Co.,  38  Utah  130.  110  P 
933. 

W.  Va. — Fielder  v.  Adams  Express 
Co.,  69  W.  Va.  138.  71  SE  99. 

[a]  "What  the  statute  forbids  is 
the  making  of  a  contract,  receipt. 


rule  or  regulation  exempting  a  car- 
rier from  the  liability  in*  posed  by 
the  statute.  There  is  but  one  lia- 
bility which  can  properly  be  said  to 
be  Imposed  by  the  statute,  and  that 
Is  the  liability  of  the  Initial  carrier 
for  a  loss  occurring  on  the  line  of  a 
connActing  carrier.  That  is  a  new 
liability  created  and  Imposed  by  the 
statute.  The  liability  of  a  carrier 
for  a  loss  upon  its  own  line  Is  not 
new  and  is  not  created  or  imposed 
by  the  statute,  but  existed  before  the 
statute  was  passed.  The  statute  la 
completely  satisfied,  therefore,  by 
construing  it  as  creating  and  impos- 
ing on  the  initial  carrier  a  new  lia- 
bility, and  forbidding  him  from 
exempting  himself,  by  stipulation  or 
agreement,  from  that  new  liability. 
What  the  statute  forbids  Is  the  use 
of  any  device  whereby  the  carrier 
undertakes  to  'exempt'  himself  from 
the  newly  Imposed  liability.  The 
use  of  the  word  'exempt'  is  appro- 

Sriate  If  it  was  the  intention  of  the 
ongresB  to  prevent  a  carrier  from 
relieving  himself  altogether  from 
liability  for  a  toss  occurring  on  the 
line  of  a  connecting  carrier,  but 
wholly  Inappropriate  if  intended  to 
prevent  an  agreement  between  the 
carrier  and  the  shipper  as  to  the 
value  of  the  goods  to  be  shipped." 
Greenwald  v.  Weir.  130  App.  DIv. 
696,  699,  155  NYS  311  [aff  199  N.  T. 
170,  92  NE  218,  35  LRANS  971], 

[b]  "The  pnzposa  of  this  clause 
of  the  statute  was  to  make  the  Ini- 
tial carrier  liable  for  toss,  damage  or 
injury  to  goods  entrusted  to  it  for  in- 
terstate transportation,  whether  oc- 
casioned by  negllKence  or  not.  on  Its 
own  line  or  elsew'here,  notwithstand- 
ing any  contract,  receipt,  rule  or 
regulation  purporting  or  attempting 
to  relieve  from  liability  therefor.  It 
does  not  deal  with  the  exte'ht  of  lia- 
bility." Fielder  v.  Adams  Express 
Co.,  69  W.  Va.  138,  143,  71  SB  89. 

[  c  ]  In  Vorth  Carolina  prior  to 
the  decision  of  the  Cronlnger  case, 
supra.  It  was  held  that  the  Crirmack 
amendment  would  not  prevent  en- 
forcement of  a  railroad  company's 
liability  for  the  full  value  of  goods 
damaged  in  interstate  carriage  not- 
withstanding the  bill  of  lading  valued 
the  property,  the  act  not  purporting 
to  relieve  against  the  effect  of  a  car- 
rier's negligence.  J.  M.  Pace  Mule 
Co.  v.  Seaboard  Air  Line  R.  Co.,  160 
N.  C.  215,  76  SE  613. 

[d]  In  PennsjlmilA  the  same 
conclusion  was  reached  In  some  lower 
court  decisions.  Solomon  v.  Adams 
Express  Co..  47  Pa.  Super.  423  [rev 
on  other  grounds  231  U.  8.  7S8,  34 
SCt  324,  58  L.  ed.  469];  Howard  v. 
American  Express  Co.,  47  Pa.  Super. 
416:  Wright  v.  Adams  Express  Co., 
43  Pa.  Super.  40  [aff  230  I^.  636,  79 
A  780], 

33.  See  supra  fi  172. 
[a]  Vederal  Question.^ — "The  va- 
lidity of  any  stipulation  In  such  a 
contract  [of  interstate  shipment] 
which  involves  the  construction  of 
the  statute,  and  the  validity  of  a 
limitation  upon  the  liability  thereby 
imposed  is  a  Federal  question  to  be 
determmed  under  the  general  com- 
mon law.  and.  as  such,  is  withdrawn 
from  the  field  of  state  law  or  legis- 
lation." Missouri,  etc.,  B.  Co.  v. 
Harrlman,  227  U.  S.  667.  672.  SS  SCt 
397,  57  L.  ed.  690./~ 
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tion  of  liability  to  an  agreed  valuation'*  is  the  rale 
adopted  by  the  supreme  court,  it  is  the  law  so  far  as 
interstate  shipments  are  concerned  and  must  be  fol- 
lowed by  the  state  courts,  r^ardless  of  any  rale 
theretofore  existii^.*'  Thus  the  effect  of  the  Car- 
mack  amendment  is  to  make  this  rule  the  uniform 
rule  governing  interstate  shipments  throoghont  the 
United  States." 

[$  221]  (2)  Limitation  Where  Valve  Not 
Stated."  It  has  already  been  si^ested  tliat,  where 
by  fraudulent  ooneealment  of  the  shipper  for  the 
parpose  of  avoiding  payment  of  increased  chaises 
for  transportation  the  carrier  is  induced  to  accept 
goods  under  the  belief  that  they  are  of  ordinary 
character  and  value,  while  in  fact  they  are  of  such 


exceptional  character  ov  value  as  that  a  higher  rate 
would  have  been  charged  if  the  facts  had  been 
known,  the  transaction  constitutes  such  a  fraud  as 
to  relieve  the  carrier  from  liability  for  the  excep- 
tional value  and  in  accordance  with  this  principle, 
while  the  rule  is  otherwise  in  some  jurisdictions, 
the  weight  of  authority  is  that  it  is  competent  for 
the  carrier  by  contract  or  notice  brought  to  the 
attention  of  the  shipper  to  stipulate  that  it  idiall 
not  be  liable  for  the  goods  beyond  a  certain  named 
sum,  unless  the  value  in  excess  of  that  sum  is  dia- 
closed  to  the  carrier  and  an  increased  compensa- 
tion paid  in  accordance  with  the  increased  value, 
and  such  a  stipulation  will  be  valid,  even  in  ease 
of  loss  by  n^ligence."   Under  such  oircumstances 


34.    See  Bupra  i  211. 

38.  U.  S. — Kansas  City  Southern 
R.  Co.  V.  Carl.  227  U.  S.  6»9.  83  SCt 
S91,  57  L.  ed.  G83  [rev  91  Ark.  97.  121 
SW  932,  134  AmSR  &«] ;  Wells  v. 
Netman-Marcus  Co..  227  IT.  S.  46»,  33 
SCt  267.  67  L.  ed.  600;  Chicago,  etc.. 
R.  Co.  V.  Miller.  226  U.  S.  S18,  32  SCt 
15K.  57  Ij.  ed.  323:  Adams  Bxpresa  Co. 
V.  Cronlngtr,  226  U.  S.  491.  38  SCt 
148,  57  L.  ed.  814,  44  LRANS  367  and 
note. 

Ark. — U.  S.  Express  Co.  v-  Cohn, 
108  Ark.  115,  157  SW  144  [overr  St. 
Louis,  etc.,  R.  Co.  v.  Pape.  100  Ark. 
269,  140  SW  266;  St.  Louts,  etc..  R. 
Co,  V.  Dunn.  94  Ark.  407.  127  SW, 
464;  Southern  Express  Co.  v.  Meyer, 
94  Ark.  103.  125  SW  642:  Kansas  City 
Southern  R.  Co.  v.  Carl,  91  Ark.  97, 
121  SW  932,  134  AmSR  £6;  St.  Louis 
Southwestern  R.  Co.  v.  Grayson,  89 
Ark.  154,  115  SW  933]. 

Colo.— J.  S.  Appel  Suit,  etc.,  Co.  v. 
Piatt,  B6  Colo.  45,  132  P  71. 

111.— Swift  V.  Louisville,  etc..  R. 
Co.,  180  111.  A.  104. 

Ind.— Adams  Sxnresa  Co.  v.  Wel- 
born,  59  Ind.  A.  380,  103  163,  109 
NE  420. 

Iowa- — Heilman  v.  Chicago,  etc.,  R. 
Co..  167  Iowa  313.  143  NW  436. 

Miss. — American  Express  Co.  v. 
Burke.  104  Miss.  275,  61  S  312;  Jones 
V.  Southern  Express  Co.,  104  Hies. 
126.  61  S  165. 

Mo. — American  Silver  Mfg.  Co.  v. 
Wabash  R.  Co.,  174  Mo.  A.  184.  166 
SW  830. 

N.  Y. — United  Lead  Co.  v.  Lehigh 
Valley  R.  t'o..  15G  App.  Dlv,  626,  141 
NYS  310  [aff  215  N.  Y.  751  mem.  109 
NE  1094  mem]. 

Pa. — U.  S.  i-iorse  Shoe  Co.  v.  Amer- 
ican Express  Co.,  250  Pa.  527,  95  A 
706;  Herts  v.  Adams  Exprtss  Co.,  55 
Pa.  Super.  378;  Ridge  v.  Erie  R.  Co., 
64  Pa.  Super.  602;  l'>odse  v.  Adams 
Bxpresa  Co..  64  Pa.  Super.  422. 

Tenn. — Itather  v.  Nftshvllle,  etc.,  R, 
Co..  131  Tenn.  289.  174  SW  1113. 

Tex. — Texas,  etc..  R.  Co.  v.  Han- 
cock, (Civ.  A.)  178  SW  654;  Pacific 
Express  Co.  v.  Ross,  (Civ.  A.)  164 
STt  340 

Ea]  iteaaon  for  rale. — If  the  ship- 
per was  not  bound  by  the  agreed 
valuation,  "he  would  be  able  to  se- 
cure a  lower  rate  upon  a  shipment 
than  provided  for  In  the  tarlfr,  and 
require  the  company  at  the  same 
time  to  assume  the  burden  Incident 
to  the  higher  rate,  and  thereby  bring 
about  that  discrimination  which  Is 
forbidden  by  the  law  and  wholly  In- 
affectual  and  Inoperative  acts  of 
Congress  forbidding  discrimination 
and  rebates  indirectly  neourlng  to 
himself  that  which  the  law  forbids 
the  carrier  to  grant."  Ileilman  v. 
Chicago,  etc.,  R.  Co.,  167  Iowa  313, 
149  NW  436. 

[b]  AppUeatlon  of  nl«^A  case 
of  valuation  tu  adjust  the  rate,  and 
not  of  exemption  from  liability  for 
negligence  forbidden  by  Carmack 
amendment  of  June  29,  1906.  j  7,  to 
the  act  of  Febr.  4.  1837.  I  20.  Is  pre- 
sented where  the  shipper  delivered 
to  the  initial  carrier  an  agreeirent  to 
release  all  liability  In  excess  of  five 
dollars  per  hundred  pounds  for 
household    goods,    carrier's  tariff 


sheets  on  file  showing  two  rates  on 
household  goods,  one  when  released 
to  five  dollars  per  hundred  pounds 
and  the  higher  rate  when  not  so  re- 
leased, and  the  rate  Indorsed  being 
such  lower  rate.  Kansas  City  South- 
ern R.  Co.  V.  Carl,  227  U.  S.  639,  38 
SCt  391.  67  L.  ed.  683. 

36.  O'Connor  v.  Great  Northern  R. 
Co..  120  Minn.  359.  139  NW  613. 

[a]  Oontra. — The  Carmack  amend- 
ment is  not  such  congressional  leg- 
islation  as  will  require  the  Pennsyl- 
vania courts  to  follow  the  rule  laid 
down  by  the  federal  courts  that  a 
carrier  may  limit  his  liability  to  an 
agreed  valuation  In  consideration  of 
a  lower  rate  of  carriage.  Wright  v. 
Adams  Express  Co.,  230  Pa.  636,  79 
A  760. 

37.  See  also  infra  S  237. 
33.    See  supra  1  136  et  seq. 

39.    See  cases  cited  Infra  this  note. 

[a]  Xa  Alabama  "the  printed  re- 
ceipts, generally  given  and  used  by 
common  carriers,  containing  condi- 
tions limiting  their  liabilities  to  a 
certain  sum,  unless  the  value  of  each 
package  is  named  and  stated  therein, 
will  not  exempt  them  from  liability 
for  the  value  of  packages  lost  by 
the  negligence  or  fraud  or  themselves 
or  their  agents."  Southern  Express 
.Co.  V.  Crook,  44  Ala.  4C8,  i  AmR  140. 
to  same  effect  Central  of  Georgia  R, 
Co-  V.  Broda,  190  Ala.  2G6.  67  S  437 
(stipulation  in  bin  of  lading). 
•  [b]  In  Oeorgta,  (l)  where  no  value 
is  put  OD  goods  shipped  by  an  ex- 
press company,  and  no  effort  Is  made 
to  arrive  at  a  valuation,  the  mere 
fact  that  In  the  prepared  form  of  re- 
ceipt used  by  the  company  and  issued 
to  the  shipper  there  is  contained  a 
statement  that  the  shipper  agrees 
that  the  value  of  said  property  Is 
not  more  than  a  designated  amount, 
unless  a  greater  value  is  stated 
herein,  and  tbe  company  shall  not  be 
liable  In  any  (.-vent  for  more  than  the 
value  so  stated  or  for  more  than  that 
amount  If  no  value  is  stated,  will  not 
suffice  to  limit  the  liability  of  the 
company  to  such  amount,  regardlets 
of  the  value  of  the  property  shipped. 
Such  a  statement  fn  the  receipt  Is 
not  a  valuation,  but  an  arbitrary 
limitation  sought  to  be  pliiced  on  the 
extent  of  the  liability  of  the  com- 
mon carrier  and  Is  against  the  pub- 
lic policy  of  tbe  state  (Adams  Ex- 
press Co.  V.  Chamberlin-Johnson- 
Du  Rose  Co..  138  Ga.  456,  76  SE  601; 
Adams  Express  Co.  v.  Mellichamp, 
138  Ga.  443,  75  SE  696,  AmiCasigiat) 
976  and  note;  Southern  Express  Co. 
v.  Ilanaw.  134  Ga.  445,  67  SE  044,  137 
AmSR  227);  (2)  nor  Is  it  material 
that  the  form  of  receipt  was  filled 
out  by  the  consignor  for  the  signa- 
tuie  of  the  carrier's  agent  (Adams 
Express  Co.  v.  Chamberltn-Jnhnson- 
Du  Rose  Co.,  supra),  (8)  or  that  the 
contract  was  valla  under  the  laws 
of  the  state  where  the  shipment  was 
begun,  where  the  contract  was  com- 
pleted in  Georgia  (Adams  Express 
Co.  V.  Chamberlln-Johnson-Du  Bose 
Co..  supra). 

[c]  IB  mmonzl  It  has  been  held 
that  a  stipulation  by  the  carrier  that 
Us  liability  should  not  excnm  a 
stated  sum,  unless  the  value  of  the 


property  should  be  disclosed,  will  not 
relieve  the  carrier  from  liability  for 
the  actual  value  of  the  property  in 
case  of  the  loss  thereof  through  Its 
negligence  in  the  carriage  of  It.  al- 
though the  shipper  on  demand  by  the 
carrier  refused  to  state  the  amount 
of  Its  value,  and  although  a  larger 
oharge  would- have  been  made  for  Its 
carriage  and  It  would  have  been  dif- 
ferently carried  than  was  done  If 
such  value  had  been  disclosed. 
Conover  v.  Pacific  Express  Co.,  40 
Mo.  A.  31. 

[d]  In  VennsrlvanU  (1)  It  has 
been  held  that  a  contract  of  inter- 
state carriage  providing  that  In  con- 
sideration of  the  rate  charged  for 
carriage  which  is  regulated  by  the 
value  of  the  property  and  based  on 
a  valuation  not  exceeding  fifty  dol- 
lars, unless  a  greater  value  Is  de- 
clared, the  company  shall  not  be 
liable  In  any  event  for  more  than  the 
value  so  stated,  is  void  in  so  far  as 
it  limits  the  carrier's  liability  for 
loss  or  Injury  caused  by  its  own  neg- 
ligence. Wright  V.  Adams  Express 
Co.,  230  Pa.  635,  79  A  760.  To  same 
effect  Bast  v.  Piatt.  66  Pa.  Super. 
618;  Dodge  v.  Adams  Express  Co.,  Bl 
Pa.  Super.  481.  (2)  Where  the  value 
of  goods  Is  a  factor  in  ascertalnlnff 
the  rate.  It  la  the  carrier's  duty  tn 
insist  on  an  explicit  statement  of 
value  and.  If  it  Is  not  given,  to  -re- 
fuse to  accept  the  goods  for  carnage 
and,  where  goods  worth  one  hundred 
dollars  or  more  are  shipped  without 
declaring  their  value,  a  so-called  rule 
or  agreement  that  when  goods  are 
delivered  tbe  maximum  value  of  fifty 
dollars  Is  assumed  is  Inoperative,  and 
the  shipper  Is  entitled  to  recover  on 
their  loss  the  actual  value  less  the 
difference  between  the  charge  paid 
and  tliat  due  according  to  the 
scheduled  rates  filed  with  the  Inter- 
state commerce  commission.  Fern  v. 
-\dam8  Express  Co,,  20  Pa.  DIst.  726, 
726  (where  the  court  said:  ""There  is 
no  authority  in  a  carrier  to  establish 
such  a  rule,  and  there  is  no  power 
In  the  carrier  or  the  shipper,  or  In 
both  together,  to  enter  Into  such  an 
agreement,  which  could  easily  be 
rrade  a  means  of  defeating  the  pur- 
pose of  the  law  which  requires  that 
ill!  shlpoers  be  charged  uniformly"). 

[el  &L  Tlrginia  under  Code  (1904) 
ft  129tc  subs  24  declaring  that  any 
carrier  Issuing  its  receipt  shall  be 
liable  for  loss  or  damage  from  Its 
own  negligence  or  the  negligence  of 
any  connecting  carrier,  and  that  no 
receipt  shall  exempt  It  from  the  lia- 
bility of  a  common  carrier,  the  provi- 
sion of  an  express  company's  receipt 
limiting  Its  liability  to  a  certain  sum. 
unless  a  greater  value  was  declared 
by  the  shipper,  furnishes  no  defense 
to  the  Khipper's  action  to  recover  the 
vfllue  of  goods  lost  or  injured. 
Adams  Express  Co.  v.  Green,  112  Va. 
527.  72  SE  102;  Southern  Express  Co. 
V.  Keeler.  109  Va.  469,  64  SE  38: 
Oheskpeake,  etc..  R.  Co.  v.  Pew,  109 
Va.  283,  64  SE  35;  Chesapeake,  etc.. 
R.  Co.  V,  Beasley.  104  Va.  788,  62  SE 
S66.  S  LRANS  183. 

Tor  effect  of  Oonnaek  aaunSmant 
see  infra  notes  46.  46, 

40.   U.  S.— Wella  V.  Nelman-Mar- 
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it  is  not  the  duty  of  the  earner  to  make  inquiry 
as  to  the  value,  but  it  is  the  duty  of  the  shipper 
to  disclose  the  value  if  he  seeks  to  hold  the  carrier 

cus  Co.,  227  U.  S.  469,  33  SCt  267,  B7 
L.  ed.  600  frev  (Tex.  Civ.  A.)  125 
SW  614];  Adams  Sxpress  Co.  v.  Cro- 
ninger,  226  U.  S.  491,  33  SCt  148.  57 
L.  ed.  314,  44  LRANS  257;  Georee  N. 
Pierce  Co.  V.  Wella,  189  Fed.  561,  110 
CCA  645  [aff  236  U.  S.  278,  3B  SCt 
351.  69  L.  ed.  576];  Afacfarlane  v. 
Adams  Exp.  Co.,  137  Fed.  982;  CaN 
deron  v.  Atlas  SS.  Co,,  69  Fed.  574, 
16  CCA  332  [rev  on  Other  grounds  170 
U.  S.  272,  18  SCt  588,  42  L.  ed.  1033]; 
The  Bermuda,  29  Fed.  399.  23  Blatchf. 
S54;  Muser  V.  American  Sxpress  Co  , 

I  Fed.  382,  17  Blatchf.  412;  Earnest 
V.  Southern  Express  Co.,  8  F.  Gas. 
No.  4,248,  1  Woods.  578.  Contra  The 
Cl^  of  Norwich,  6  F.  Cas.  No.  2,761. 
4  Ben.  271  (In  case  of  loss  by  negli- 
gence). 

Cal.— Mlchalitschke  v.  Wells,  118 
Cal.  683,  SO  F  847. 

Conn. — Lawrence  v.  New  York,  etc, 
R,  Co^  36  Conn.  63. 

D.  C. — Gait  V.  Adams  Express  Co., 

II  D.  C.  124.  48  AmR  742. 
111. — Oppenhelmer  v,  U.  S.  Express 

Co.,  69  111.  62.  IS  AmR  596. 

Kan. — PaclQc  Express  Co.  v.  Folsy, 
46  Kan.  467,  26  P  666.  S6  Am3R  107, 
12  LRA  799. 

— Baldwin  v.  Collins,  9  Rob.  468. 

Md. — De  Wolff  V.  Adama  Express 
Co.,  106  Md.  473,  67  A  1099;  Brehme 
V.  Adams  Express  Co..  26  Md.  328. 

Mich. — D'Arcy  v.  Adair s  Express 
Co.,  162  Mich.  363,  127  NW  261;  Smith 
V.  American  Express  Co.,  lOS  Mich. 
672,  66  NW  479. 

Minn. — Carpenter  v.  U.  S.  Express 
Co..  120  Minn.  59,  139  NW  154  (con- 
struing New  York  law);  J.  J.  Doug- 
las Co.  V.  Minnesota  Transfer  R.  Co., 
62  Minn.  288,  64  NW  899.  30  LRA  860. 

Miss. — Southern    Express    Co.  v. 
Stevenson,  89  Miss.  233.  42  S  670. 

N.  H. — ^Durgln  v.  American  Express 
Co..  66  N.  H.  277,  20  A  328,  9  XRA 
453. 

N.  Y. — Boyle  v.  Bush  Terminal  R. 
Co..  210  N.  Y.  889,  104  NE  983  [rev 
151  App.  Dlv.  661,  136  NYS  365] 
(holding  that  a  clause  In  bill  of  lad- 
ing, providing  that  Uahillty  was  re- 
leased to  "(5.00  per  100"  by  reason 
of  low  rate  and  that  shipper  had  op- 
tion to  pay  higher  rate  without  llml- 


liable  beyond  the  stipulated  sum."  The  shipper  by 
accepting  a  shipping  receipt  eontaiDing  a  reeitiU 
that  the  carrier  is  not  to  be  held  liable  beyond  a 


tatlon,  accepted  by  shipper  of  house- 
hold goods.  Is  effiectlve  to  limit  the 
liability  of  a  carrier  as  to  damage 
arising  from  its  own  negligence); 
Greenwald  v.  Barnett.  199  N.  Y. 
170,  92  NB  218,  35  LRANS  971 
faff  130  App.  Dlv.  696.  115  NYS  3111; 
Tewes  v.  North  German  Lloyd  SS. 
Co..  186  N.  Y.  151,  78  NE  864.  8  LRA 
NS  199.  9  AnnCaa  909;  Magnln  v. 
Dlnsmore.  70  N.  Y.  410.  26  AmR  608; 
Magnln  v.  Dlnsmore.  62  N.  Y.  36,  20 
AmR  442  [overr  by  Implication  West- 
cott  V.  Fargo,  61  N.  Y.  512.  19  AmR 
300];  Belger  v.  Dlnsmore,  51  N.  Y. 
166.  10  AmR  576;  Cohen  v.  Morris 
European,  etc..  Express  Co.,  161  App. 
Dlv.  672.  136  NYS  489  [rev  132  NYS 
347];  Gardiner  v.  New  York  Cent.. 
etc.,  R.  Co..  139  App.  Dlv.  17.  123 
NYS  865  [aff  201  R  T.  387,  94  NE 
S~6.  84  LRANS  826.  AnndaBl912B 
281 J ;  Jonasaon  v.  Weir,  130  App, 
Dlv.  628,  115  NTS  6;  Bates  v. 
Weir,  121  App.  Dlv.  276,  106  NYS 
785 ;  Huntington  v.  Dlnsmore,  6 
Thompa  &  C.  195;  Ohormley  v. 
Dlnsmore.  61  N.  Y.  Super.  196,  S3 
N.  T.  Super.  86;  Magnus  v.  Piatt.  62 
Misc.  4»».  115  NTS  824;  Feld  v.  Piatt. 
5»  Misc.  226,  110  NYS  1118;  Royal 
Costume  Co.  v.  Weir,  48  Mlac.  376. 
9S  NTS  &76:  Bernstein  v.  Weir.  40 
Misc.  6S6,  83  NTS  48;  Toy  v.  Long 
Island  R.  Co.,  26  MIsc,  792.  66  NTS 
182;  Ooodfield  v.  Piatt,  180  NTS  180; 
HIrsch  V.  New  York  TMspatch,  etc., 
ro..  86  NTS  198;  Wilson  v.  Piatt, 
84  NTS  148. 

Pa.— Allebach  v.  Sanbe,  17  Pa.  DIst. 
468  (construing  New  Tork  law). 

R.  I, — Olenlyon  Dye  Works  v.  In- 
terstate Express  Co.,  36  R.  I.  658.  91 
A  5;  Ballou  v.  Earle.  17  R  L  441.  22 
A  1113,  33  An-SR  881,  14  LRA  433. 

Wis. — ^Boorman   v.  AmArlcan  Ex- 


press Co..  21  Wis.  162. 

Eng.— Williams  v.  Midland  R.  Co., 
[1908]  1  K.  B.  252. 

Que. — Dominion  Express  Co.  v. 
Rutenberg.  18  Que.  K.  B.  60. 

[a]  Beasoa  for  rule, — (1)  "Before 
undertaking  to  become  an  insurer.  It 
is  but  reasonable  that  the  defendant 
should  know  the  nature  and  value  of 
the  property,  not  only  for  the  pur- 

Eiose  of  determining  the  extent  ot  the 
lability  incurred,  but  as  well  the  de- 
gree of  care  to  be  exercised  and  the 
charge  which  would  be  reasonably 
commensurate  therewith."  Bates  v. 
Weir,  121  App.  Dlv.  27B,  280.  105  NTS 
786.  To  same  effect  Southern  Ex- 
press Co.  v.  Stevenson,  89  Miss.  2M, 
42  S  670.  (2)  A  reason  for  sustain- 
ing the  validity  of  a  limitation  of 
this  character  very  frequently  as- 
signed Is  that  of  estoppel.  Wells  v. 
Neiman-Marcus  Co.,  227  U.  S.  4  69,  38 
SCt  267,  57  L.  ed.  600;  De  Wolff  v. 
Adams'  Express  Co..  106  Md.  472,  67 
A  1099;  Atkinson  v.  New  York  Trans- 
fer Co.,  76  N.  J.  L.  608,  71  A  278; 
Greenwald  v.  Weir.  130  App.  Dlv.  696, 

115  NYS  811.  131  App.  Dlv.  668.  116 
NYS  172  [aff  199  N.  Y.  170,  92  NE 
218,  36  LRANS  971];  Bates  v.  Weir, 
121  App.  Dlv.  275,  105  NYS  786; 
Noonan  v.  Wells,  68  Misc.  822.  123 
NYS  903.  (3)  Again  it  la  said  it 
would  conflict  with  public  policy  if 
the  shipper  should  be  allowed  to  reap 
the  benefits  of  the  contract  It  there 
is  no  loss,  and  to  repudiate  It  In  case 
there  is  a  loss.  Greenwald  v.  Bar- 
nett. 199  N.  Y.  170.  92  NE  218,  35 
LRANS  971   {aff  130  App.  Dlv.  696, 

116  NYS  811]. 

[b]  AppUcatlons  of  nUe. — (1)  A 
package  was  consigned  to  an  express 
company  for  transportation  without 
disclosure  being  made  that  it  con- 
tained gold.  It  was  stipulated  that 
the  company  should  not  oe  liable  for 
more  than  fifty  dollars  on  any  ship- 
ment unless  its  true  value  was 
stated.  The  package  was  destroyed 
en  route  by  Are.  It  was  shown  that, 
had  disclosure  been  made,  a  greater 
charge  would  have  been  Imposed  for 
transportation,  and  that  the  package 
would  have  been  put  in  a  safe,  under 
the  care  of  special  messengera  It 
was  held  that,  in  the  absence  of 
proof  of  some  affirmative  act  of 
wrongdoing,  the  company  was  enti- 
tled to  an  instruction  that  the  recov- 
ery could  not  exceed  fifty  dollars 
Rowan  v.  Wells,  80  App,  Dlv.  31.  80 
NYS    226.    (2)    Plaintiff   shipped  a 

Sackage  of  furs,  worth  two  thousand 
ollars  by  defendant  express  com- 
pany. Plaintiff  marked  no  value  on 
the  package  and  gave  none  In  her 
communications  to  the  express  com- 
pany; but  the  box  had  been  previ- 
ously used,  and  a  one  hundred  and 
flfty  dollar  valuation  was  marked 
thereon,  and  this  amount  was  stated 
by  the  express  company  In  the  re- 
ceipt as  the  value  of  the  package. 
Plaintiff  accepted  the  recelnt  without 
demur,  and  after  the  loss  of  the 
package  made  no  claim  of  mistake  In 
valuation,  but  claimed  the  r'rtt  to 
recover  the  full  value  of  the  furs  in 
spite  of  the  limitation  of  liability 
contained  In  the  receipt.  It  was  held 
that  plaintiff's  recovery  was  limited 
to  one  hundred  and  fifty  dollars. 
Taylor  v.  Weir,  162  Fed.  585  [rev  on 
other  grounds  171  Fed.  636,  96  CCA 
438].  (3)  Where  express  receipts 
stated  that  the  express  company 
would  not  be  liable  for  any  toss 
caused  by  the  wrongful  or  negligent 
action  of  the  company's  agents  In 
any  amount  exceeding  flfty  dollars, 
unless  the  true  value  was  stated  In 
writing  and  an  additional  amount 
paid  under  snecial  agreement  at  the 
company's  ofUce,  loss  of  goods  by  the 
negligence  of  the  carrier's  agents 
would  not  make  the  comnany  liable 
for  more  than  the  stipulated  amount. 
In  the  absence  of  an  agreement  con- 
temnlatfd  hy  the  rerofpt.  Rsnnanort 
V.  Wh'te's  Express  Co.,  146  Ann.  Div. 
676,  131  NTS  131.    (4)  "A  stipulation 


in  a  passage  ticket  for  an  ocean  voy- 
age limiting  the  amount  for  which 
the  carrier  shall  be  liable  for  loes  or 
injury  to  baggage,  unles.?  a  declara- 
tion of  value  in  excess  of  that  sum 
is  made,  covers  a  loss  of  goods  oc- 
casioned by  negligence,  although 
there  is  no  express  provision  exempt- 
ing the  carrier  from  liability  for  its 
own  negllgsnce;  and  In  the  absence 
of  such  declaration  a  recovery  must 
be  limited  to  the  stipulated  amount." 
Tewes  v.  North  German  Lloyd  SS, 
Co.,  186  N.  Y.  151,  78  NE  864,  8  LRA 
NS  199,  9  AnnCas  909. 

[c]  Saab  a  stlpnlatton  Is  rwuton- 
able  and  consistent  with  public  pol- 
icy. Magnln  v.  Adams  Express  Co., 
50  HowPr  (N.  T.)  467. 

[d]  Stub  a  Btlpiilatlon  is  not  Is 
violation  of  a  statute  prohibiting  a 
carrier  from  limiting  his  common- 
law  llabliity.  Mather  v.  American 
Express  Co.,  2  Fed.  49,  9  Blss.  293. 

[e1  V»»  ot  printed  bUls  of  lading 
as  otteetlnr  opwatlon  of  nile,i — A 
common  carrier  may,  by  a  contract 
fairly  entered  into  with  a  shipper, 
limit  the  amount  of  its  liability  for 
negligence,  and  the  validity  of  such 
a  contract  Is  not  affected  by  the  fact 
that  the  carrier  uses  printed  bills  of 
lading,  which  flx  an  arbitrary  value 
for  all  packages,  having  no  relation 
to  their  real  value,  beyond  which  it 
is  not  to  be  liable  unless  a  greater 
value  Is  stated  by  the  shipper  and 
more  freight  paid,  where  the  facts 
are  fully  understood  by  the  shipper 
who  declines  to  place  a  valuation  on 
the  property  and  assents  to  the  limi- 
tation fn  consideration  of  a  reduced 
rate.  Such  stipulation  will  be  .valid 
even  In  case  of  loss  by  negligence. 
Oeorae  N,  Pierce  Co.  v.  Wells,  189 
Fed.  561.  110  CCA  G45  [aff  236  U.  3. 
278.  35  SCt  361.  59  L.  ed.  676]. 

[f]  WlMtlicr  value  must  be  statafl 
In  contxaot. — In  Cohen  v.  Morris 
European,  etc..  Express,  132  NYS  347, 
It  was  held  that  a  greater  value  is 
declared,  so  as  to  render  inoperative 
the  provision  In  a  contract  for  car- 
riage of  goods  limiting  the  carrier's 
liability  to  fifty  dollars  in  the  ab- 
sence of  a  declaration  of  value  when 
the  goods  are  in  storage  and  there  Is 
delivered  to  the  carrier  with  which 
to  get  the  goods  a  storage  receipt 
declaring  their  full  value  to  be  fif- 
teen hundred  dollars,  the  view  being 
taken  that  anything  apprising  the 
carrier  of  such  excess  value  will  be 
sufllcient.  On  appeal  this  decision 
was  reversed  on  the  ground  that  the 
value  must  be  stated  In  the  contract 
Itself.  Cohen  v.  Morris  European, 
etc..  Express,  151  App.  Dlv.  672,  136 
NYS  489. 

41.  Kallman  v.  U.  S.  Express  Co., 
3  Kan.  205;  Duntley  v.  Boston,  etc.. 
R.  Co.,  66  N.  H.  263,  20  A  327.  49  Am 
SR  610,  9  LRA  449;  Atkinson  v.  New 
York  Transfer  Co..  76  N.  J.  L  608, 
71  A  278:  Rosenthal  v.  Weir,  170  N. 
Y.  148,  63  NE  65,  57  LRA  627;  Mag- 
nln V.  Dlnsmore,  70  N.  Y.  410,  26 
AmR  608;  Greenwald  v.  Weir,  130 
App.  Dlv.  696,  116  NYS  311,  131  App. 
Dlv.  568,  116  NYS  172  [aff  199  N.  Y. 
170,  92  NE  218,  35  LRANS  971]. 

[a]  The  omission  of  the  ourln  to 
Ingnlre  as  to  the  value  of  the  tools 
Is  not  a  waiver  of  a  provision  In  the 
contract  limiting  the  liability  to  a 
specified  sum.  Feld  v.  Piatt,  69 
Mlsc   226,  110  NYS  1118. 

[b]  Fsllnr*  of  shlppsr  to  deolaxs 
ths  Tsal  vmliu  oonstitntss  a  frand  on 
the  carrier  and  deprives  It  of  its 
adequate  reward.  mi8le.jdlng  It  as 
to  the  degree  of  rare  and  security 
whirh  It  should  provide  In  the  cus- 
tody and  transportation  of  the  prop- 
erty, and  It  is  thereby  rel'evert.  even 
In  casa  of  negligence,  from  liability 
beyond  the  amount  named  In  the  con- 
tract or  notice.  Pnrteous  t.  Adanis 
Express  Co..  116  Mfnn.  281.  182  NW 
?  9  6  ( construl  ng  New  York  law ) : 
Magnln  v.  Dlnsmore.  62  N.  T.  86.  20 
AmR  442  foverr  Westcott  v.  parro. 
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designated  sum,  at  not  exceeding  which  sum  the 
property  is  valued,  unless  a  different  valuation  is 
stated,  represents  that  the  value  does  not  exceed 
that  sum.  However,  it  has  been  held  in  a  number 
of  decisions  that  if  it  appears  that  the  real  value 
was  known  to  the  carrier  to  be  in  excess  of  the  stip- 
ulated amount,  then  in  case  of  negligence  it  will 
be  liable  for  the  real  value,  notwithstanding  the 
stipulation.*^ 

Effect  of  Interstate,  Oommerce  Act  §  10.  Such 
an  agreement  is  not  in  violation  of  the  Interstate 
Commerce  Act  making  it  an  offense  to  obtain  trans' 
portation  of  property  at  less  than  the  established 
rate  from  a  carrier  subject  to  the  act." 

Effect  of  Carmack  amendment.  Prior  to  the  de- 
cisions of  the  United  States  supreme  court  definitely 
settling  the  question,  it  was  held  in  some  decisions 


that  the  general  rule  stated  was  abrogated  by  the 
Caxmack  amendment."  However,  the  United  States 
supreme  court,  and  some  of  the  state  courts,  have 
taken  the  contrary  view,"  and  of  course  this  is 
the  law  as  to  interstate  shipments  to  be  followed 
by  the  state  courts  rt^rdless  of  any  previous  de- 
cisions to  the  contrary.*^ 

[$  222]  (3)  Limitation  of  Liability  to  Invoice 
Price  or  Value  at  Place  of  Shipment.*^  A  regulation 
that  the  liability  of  the  carrier  in  case  of  loss  shall 
be  limited  to  the  invoice  value  of  the  goods  is  a  rea- 
sonable regulation  as  to  the  damage  to  be  recovered 
and  is  valid."  So  a  stipulation  that  the  liability  for 
loss  shall  be  measured  by  the  value  at  the  time  and 
the  place  of  shipment  is  generally  upheld,"*  in  the 
absence  of  statute  otherwise  providmg."  Such  a 
stipulation  will  preclude  a  recovery  by  the  consignee 


42.  Wells  V.  Nelman-Marcus  Co., 
227  U.  S.  469,  477,  33  SCt  267,  67  L. 
ed.  600  trev  (Tex.  Civ.  A.)  125  SW 
614]  (where  It  waa  further  said: 
"There  Is  no  substantial  distinction 
between  a  value  stated  upon  inquiry, 
and  one  agreed  upon  or  declared  vol- 
untarily"). 

"We  are  unable  to  see  any  distinc- 
tion in  law  between  an  express  mis- 
representation of  value  made  by  the 
shipper  to  the  carrier,  and  a  state- 
ment made  by  the  carrier  to  the  shJp- 

fier  that  the  rate  charged  and  the 
lability  assumed  by  him  are  based 
upon  tne  value  of  Ine  goods  being  a 
sum  named  by  him,  and  the  reception 
of  that  statement  by  the  shipper  in 
silence,  so  far  as  the  determination 
of  the  rights  of  the  respective  par- 
ties Is  concerned.  The  carrier  has  a 
right  to  Infer  from  the  silence  of  tbe 
shipper  that  his  valuation  Is  accepted 
by  the  latter  as  accurate,  not  only 
for  the  purpose  of  fixing  transporta- 
tion charges,  but  also  for  the  purpose 
of  determining  the  amount  of  liabil- 
ity in  case  of  loss."  Atkinson  v. 
New  York  Transfer  Co.,  76  N.  J.  L. 
608.  G12,  71  A  278. 

43.  Van  Winkle  v.  Adams  Ex- 
press Co.,  26  N.  Y.  Super.  59.  See 
also  Hayes  v.  Adams  Express  Co.,  73 
N.  J.  L.  105,  107.  62  A  284  [aff  74  N. 
J  L.  B37,  65  A  1044]  (where  a  con- 
tract stating  that  when  the  shipper 
omits  to  declare  the  value  of  the 
goods  he  agrees  that  the  value  docs 
not  exceed  fifty  dollars  was  held 
under  the  circumstances  not  binding 
on  the  shipper,  the  court  said:  "The 
nature  of  the  article  shipped  was 
known  to  the  carrier,  and  its  value 
does  not  appear  to  have  been  abnor- 
mal. The  shipper  therefore  had  the 
right  to  assume.  In  the  absence  of 
notice  to  the  contrary,  that  the  car- 
rier would  form  his  own  judgment 
as  to  its  value,  so  far  as  was  neces- 
sary for  the  fixing  of  hia  compensa- 
tion, without  attempting  to  restrict 
his  responsibility  under  the  general 
law"). 

[a]  Intantat*  ataipmaats. — That 
the  above  doctrine  would  have  no 
application  to  interstate  shipments 
since  the  passage  of  the  Carmack 
amendment  see  decisions  of  the  su- 
preme court  cited  supra  S  220  notes 
32-36. 

44.  VIsanska  v.  Southern  Express 
Co.,  92  S.  C.  573.  675.  75  SE  962 
(where  it  was  said:  "We  do  not 
think  the  shipper  was  guilty  of  ^ny 
violation  of  the  Federal  statute. 
The  statute  Is  directed  against  and 
covers  every  device  or  means  which 
a  shipper  may  adopt  to  obtain  an 
advantage  over  other  shippers  or  the 
carrier.  It  does  not  expressly  pro- 
hibit undervaluation,  and  undervalu- 
ation under  such  a  contract  of  ship- 
ment as  the  plalnttfT  made  gives  the 
shipper  no  advantage  over  the  rar- 
rfer  or  over  other  shippers  who  make 
the  same  contract  and  take  the  same 
risk.  The  contract  of  oarrlage  shows 
that  the  carrier  based  his  charge 
entirely  on  valuation — that  is.  on  the 


measure  of  his  responsibility  in  case 
of  loss.  The  recovery  in  case  of  loss 
being  limited  to  the  value  as  stated 
by  the  shipper,  that,  and  not  the  ac- 
tual value,  was  the  measure  of  re- 
nponslbHity.  Since  the  charges  of 
the  carrier  and  its  responsibility  are 
regulated  by  the  value  as  stated  by 
the  shipper  and  not  the  actual  value, 
the  failure  to  state  the  actual  value 
Is  not  false  billing  or  a  device  to  ob- 
tain transportation  'at  less  than  the 
reeular  rates  then  established' "). 

45.  Vlgouroux  v.  Piatt,  62  Mfsc. 
364,  115  NYS  880:  Schutte  v.  Weir. 
59  Misc.  438.  Ill  NTS  240;  Silveriran 
V.  Weir.  114  NYS  6. 

46.  Wells  V.  Neiman-MarcuB  Co., 
227  U.  S.  469,  33  SOt  267,  67  K  ed. 
GOO  [rev  (Tex.  Civ.  A.)  125  SW  6141; 
Adams  Express  Co.  v.  Croninger,  226 
U.  S.  491.  33  SCt  148,  67  L.  ed.  314, 
44  LRANS  257;  Bernard  v.  Adams 
Express  Co..  205  Mass.  254,  91  NG 
326.  28  LRANS  293  and  note,  18  Ann 
Gas  351;  Cohn-Goodman  Co.  v.  Wells, 
32  Oh.  Clr.  Ct.  190. 

47.  Collins  V.  Union  Pac.  R.  Co., 
96  Kan.  581.  153  P  649;  Rankin  v. 
Cincinnati,  etc..  R.  Co..  1G3  Ky.  183. 
173  SW  377  (where  it  was  said  that 
where  a  shipper  signs  a  contract  for 
carriage  of  his  goods  limiting  the 
carrier's  liability  to  the  valuation 
that  must  be  agreed  to  by  a  shipper 
before  he  can  be  entitled  to  the  mini- 
mum rate,  his  failure  to  state  the 
value  has  no  elTect,  and  he  will  be 
conclusively  presumed  to  have  agreed 
to  the  maximum  published  valuation 
applicable):  Wright  v.  Adams  Ex- 
press Co..  54  Pa.  Super.  48S;  Dodge  v. 
Adams  Express  Co..  54  Pa.  Super. 
422;  Pai^iflc  Express  Co.  v.  Krower, 
(Tex.)  163  SW  9;  Pacific  Express  Co. 
v.  Ross,  (Tvx.  Civ.  A.)  154  SW  340. 
344  (in  which  it  was  said:  "The 
Croninger  Case,  being  the  latest  ex- 
i>ression  of  the  Supreme  Court  of  the 
United  State.s  on  this  question,  must 
be  considered  as  settUne-  the  law  as 
to  all  cases  coming  within  the  pur- 
view of  the  doclsion,  and  must  hp 
followed  whenever  applicable,  with- 
out regard  to  decisions  of  the  Courts 
of  Civil  Appeals  of  this  state,  cited 
and  relied  upon  by  appellee").  But 
see  Wright  v.  Adams  Express  Co., 
230  Pa.  635,  79  A  760  (holding  that 
the  Carmack  amendment  did  not 
have  this  effect). 

48.  Sec  also  infra  $5  237.  446. 

49.  The  Hadji,  18  Fed.  469;  Pierce 
V.  Southern  Pac.  Co..  120  Cal.  156,  47 
P  874,  52  P  302.  40  I.RA  350. 

la]  Msoning  of  Oils  limitation. — 
(1)  The  limitation  to  the  Invoice 
value  is  to  be  applied  to  each  article 
contained  in  the  shipment,  but  the 
carrier  is  not  tn  be  allowed,  as  to 
goods  which  «!■«>  damaged,  the  advan- 
tage o1^  the  actual  value  while  it  re- 
stricts the  ahfpper  to  the  Invoice 
value.  The  true  meaning  of  such  a 
ntlpulatlon  In  that  the  carrier  is  not 
to  be  liable  or  accountnble  for  more 
than  the  Invoice  value  of  the  goods 
damaged  or  lost,  and  where  there  is 
a  partial  injury  the  damage  Is  to  be 


computed  on  the  basis  of  the  Invoice 
value  of  the  roods  damaged.  What- 
ever is  realized  for  tbe  damaged 
goods  must  be  credited  on  the  invoice 
value  the  same  as  though  the  goods 
were  abandoned  to  the  carrier  and 
the  sale  of  the  damaged  goods  were 
made  by  it.  Pearse  v.  Quebec  SS. 
Co.,  24  Fed.  295.  (2)  If  the  shipper 
has  received  from  the  sale  of  the 
damaged  goods  the  invoice  price, 
after  deducting  the  cost  of  importa- 
tion, sale,  etc.,  he  cannot  recover 
anything.  The  Lydlan  Monarch,  23 
Fed.  218.  (3)  Where  the  goods  are 
damaged  to  an  amount  less  than  the 
Invoice  value,  but  after  the  damage 
they  are  worth  the  Invoice  value 
with  the  cost  of  importation  added, 
the  carrier  is  not  to  be  entirely  re- 
lieved from  liability,  but  the  limita- 
tion as  to  value  is  applicable  only.  If 
at  all,  to  restrict  its  liability  in  any 
event  to  the  Invoice  price.  Brown  v. 
Cunard  Steamship  Co.,  147  Mass.  68. 
16  NB  717. 

[b]  "Actual  Invoice  ooit.'* — Where 
trees  cultivated  by  the  shipper  were 
delivered  to  the  carrier  on  the  agree- 
ment that  the  "actual  invoice  cost" 
should  be  the  measure  of  damages  In 
case  of  loss,  "Invoice  cost"  meant 
"value."  Pierce  v.  Southern  Pac.  Co.. 
120  Cal.  156,  47  P  874,  62  P  302.  40 
LRA  350. 

50.  u.  S.^ — inman  v.  Seaboard  Air 
Line  R.  Co.,  159  Fed.  960. 

Ala. — Louisville,  etc.,  R.  Co.  v. 
Oden.  80  Ala.  38;  South,  etc..  Ala- 
bama R.  Co.  v.  Henleln,  66  Ala.  868; 
■South,  etc..  Alabama  R.  Co.  v.  Hen- 
leln, 62  Ala.  606.  23  AmR  578;  South- 
ern R.  Co.  V.  Brewster,  9  Ala.  A,  597, 
63  S  790. 

Colo. — Denver,  etc.,  R.  Co.  v.  A. 
Peterson  Grocery  Co.,  59  Colo.  126, 
129.  147  P  663  [clt  Cyc]. 

Ga, — Central  of  Georgia  R.  Co.  v. 
Murphey.  113  Ga.  614.  38  SE  970.  53 
LRA  720. 

111. — Tibblts  v.  Rock  Island,  etc.,  R. 
Co.,  49  III.  A.  667;  Chicago,  etc.,  R. 
Co.  V.  Harmon,  17  111.  A.  ?40. 

Mo. — Gratiot  St.  Warehouse  Co.  v. 
Mi-ssouri.  etc.,  R.  Co..  124  Mo.  A.  545. 
102  SW  11;  Horner  V.  Missouri  Pac. 
ft.  Co..  70  Mo.  A.  285;  Rogan  v. 
Wabash  R.  Co.,  61  Mo,  A.  665;  Caples 
V.  Louisville,  etc.,  R.  Co..  17  Mo.  A. 
14. 

Okl. — Missouri,  etc.,  R.  Co.  v. 
Walker,  27  Okl.  849,  113  P  907. 

S.  C. — Grubbs  v.  Atlantic  Coast 
Line  R.  Co..  101  S.  C.  210,  85  SE  405; 
Matheson  v.  Southern  R.  Co.,  79  S.  C. 
165,  157.  60  SE  437  [clt  Cyc]. 

Utah. — Bingham  v.  San  Pedro,  etc., 
R.  Co..  39  Utah  400,  117  P  606. 

51.  See  cases  Infra  this  note. 

[  a]  In  Texas  ( 1 )  a  stipulation 
fixing  the  value  at  the  place  of  ship- 
ment as  the  basts  for  estimating  thft 
measure  of  recovery  Is  held  to  be  a 
violation  of  the  state  statute  pro- 
hibiting the  carrier  from  making  a 
contract  limiting  its  liability.  Ft. 
Worth,  etc.,  R.  Co.  v.  Greathouse,  83 
Tex.  104,  17  SW  834:  Oalveston.  etc.. 
R.  Co.  V.  Ball.  80  Tex.  802,  16  SW 
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for  the  difference  between  the  market  value  at  the 
place  of  delivery  and  what  he  paid.*"  There  is 
nothing  contrary  to  public  policy  in  contracts  of 
Ibis  character;"'  and  nothing  in  the  Carmack  amend- 
ment or  other  statutes  relating  to  interstate  com- 
merce forbid  limitations  of  this  character."  On  the 
contrary,  a  contract  for  an  interstate  shipment 
made  in  a  state  where  such  a  limitation  of  liability 
is  forbidden  by  statute  is  valid  notwithstanding 
the  fact  that  it  contains  such  a  limitation,  inasmuch 
as  the  Carmack  amendment  supersedes  all  state 
legislation  on  the  subject."  According  to  some  de- 
cisions such  a  stipulation  is  thought  not  to  be  good 
if  so  worded  as  to  deny  to  the  shipper  any  recovery 
in  case  of  loss  for  freight  paid  in  addition  to  the 
value  of  the  gooda.*"  But  a  limitation  of  liability 
as  to  value  at  the  place  of  shipment  should  be  con- 
strued to  mean  the  value  when  delivered  to  the 
carrier,  under  contract  of  transportation,  which 
would  reasonably  include  freight  paid  either  by  the 
shipper  or  the  consignee,  since  property  under  such 
circumstances  at  the  place  of  shipment  would 
reasonably  be  worth  the  invoice  price  with  freight 
added."  Limitations  of  this  character  do  not  apply 
to  damages  occurring  from  failure  to  deliver  within 
a  reasonable  time,  but  only  to  loss  or  injury  arising 
during  the  shipment  nor  have  they  any  applica- 
tion where  the  carrier  wrongfully  sells  or  converts 

Ul:  Southern  Pac.  R.  Co.  v.  Maddox, 
75  Tex.  300,  12  SW  815;  Baltimore, 
etc.,  R.  Co.  V.  Oriental  Oil  Co..  51 
Tex.  Civ.  A.  386.  Ill  SW  979;  Inter- 
national, etc.,  R.  Co.  v.  Parish,  18 
Tex.  Civ.  A.  ISO.  43  SW  1066;  Hous- 
ton, etc.,  R-  Co.  V.  Davis,  11  Tex.  Civ. 
A.  24,  3i  SW  308;  International,  etc., 
R.  Co.  V.  Anderson,  3  Tex.  Civ.  A.  8, 
21  SW  691;  Taylor,  etc..  R.  Co.  v. 
Sublett,  (A.)  IG  SW  182;  Taylor, 
etc.  R.  Co.  v.  Montgomery,  (A.) 
16  SW  178:  Gulf,  etc..  R.  Co.  v. 
Booton,  (A.)  IB  SW  909.  (2)  It 
has  been  held  that  this  Is  so  In  re- 
spect of  Interstate  as  well  as  intra- 
state shipments  (Ft.  Worth,  etc.,  R. 
Co.  v.  Greathouse,  82  Tex.  104,  78  SW 
834;  Southern  Pac.  R,  Co.  v.  IVArcals. 
27  Tex.  Civ.  A-  57,  64  SW  813;  Hous- 
ton, etc.,  R.  Co.  V.  Wnifams.  (Civ. 
A.)  31  SW  556).  (3)  although  there 
is  one  decision  which  holds  the 
contrary  (Southern  Pac.  Co.  v.  Phil- 
lipson.  (Civ.  A.)  39  SW  958).  (4) 
However,  even  In  case  of  negli- 
gence, where  there  Is  such  a  stipula- 
tion the  shipper  should  not  bo  al- 
lowed as  damages  a  greater  amount 
than  the  price  for  which  he  has  sold 
the  properly  to  the  consignee.  Gulf. 


etc.,  R-  Co.  V.  Key.  (A.)  16  SW 
ins.  (5)  It  has  been  held  that  a  con- 
tract of  this  character  entered  into 
In  another  state,  where  it  ia  valid.  Is 
enforceable  In  Texas.  St.  T.iOu's.  etc., 
R.  Co.  V.  Hambrlck,  (Civ.  A.)  97  SW 
1072. 

Tot  prsMitt  rnl«  ondsr  the  Carmack 
unsndnunt  validating  limitations  of 
this  character  for  interstate  ship- 
ments regardless  of  state  statutes 
see  infra  note  65. 

53.  Matheson  v.  Southern  R.  Co., 
79  S.  C.  155,  60  SE  437. 

53.  Coleman  v.  New  York,  etc.,  R. 
Co.,  2!5  Mass.  45,  102  NE  ^2.  And 
.see  cases  supra  note  50. 

54.  Shaffer  v.  Chicago,  etc.,  R.  Co., 
1X5  III.  A.  615;  Coleman  v.  New  York, 
etc..  H.  Co.,  215  Mass.  45.  102  NE  92; 
Spada  V.  Pennsylvania  R.  Co.,  86  N. 
J.  L.  187,  92  A  379. 

55.  Galveston,  etc.,  R.  Co.  v,  Car- 
mack. (Tex.  Civ.  A.)  176  SW  ir.8. 

56.  Shea  V.  Mi  nneanol  1  s,  etc.,  R. 
Co..  63  Minn.  228.  65  NW  458;  Homer 
V.  Missouri  Pac.  R.  Co.,  70  Mo.  A  285. 

6r.    See  Infra  S  237. 

fi&    See  infra  I  237. 

U.    See  Infra  S  237. 

60.  Illinois  Cent.  R.  Co.  v.  Bogard, 
78  Miss.  11.  27  S  879;  McConnell  v. 
Southern  R.  Co.,  144  N.  C.  87.  56  SE 
559:  Ruppel  V.  Allegheny  Valley  R. 

tlO  0J.-12] 


Co.,  167  Pa.  166.  81  A  478.  46  AmSR 
666;  Rhymer  v,  Delaware,  etc..  R.  Co., 
27  Pa-  Super.  346;  Erie  Mspatch  v. 
Johnson.  87  Tenn.  490,  11  SW  441. 

'•The  consignor  ships  to  get  the 
benefit  of  the  market  price  at  the 
place  of  destination,  and  the  contract 
in  cases  of  negligence  that  the  dam- 
ages shall  be  measured  by  the  price 
at  the  place  of  shipment  is  pro  tanto 
an  agreement  for  partial  exemption 
for  the  carrier's  negligence,  and  is 
void."  McConnell  v.  Southern  R. 
Co.,  144  N.  C.  87.  90.  66  SE  659. 

61.  Gratiot  St.  Warehouse  Co.  v. 
Missouri,  etc.,  R.  Co.,  124  Mo.  A.  646, 
102  SW  11. 

63.    See  supra  |  211. 

63.  St.  Louis,  etc..  R.  Co.,  v.  Mar- 
shall. 74  Ark.  597,  86  SW  802;  St. 
Louis,  etc..  R.  Co.  v.  Coolidge.  73 
Ark.  HE,  83  SW  333.  108  AmSR  21. 
67  LRA  555.  3  AnnCas  582.  And 
see  supra  S  190. 

64.  Sxeuption'  from  damagefl 
thsretofore  ooouzrlnff  see  infra  |  238. 

Umltatloa  or  rtl*aH  of  daniiag— 
ooonrriiig-  prior  to  •XMmtlou  of  OOtt- 
tract  see  infra  J  225. 

65.  Ala. — Louisville,  etc..  R.  Co.  v. 
Meyer.  78  Ala.  597. 

Ga. — Central  R.  Co.  v.  Dwight  Mfg. 
Co.,  75  Ga.  609. 

111. — St.  Louis  Southwestern  R.  Co. 
v.  Elgin  Condensed  Milk  Co..  175  111. 
567.  51  NE  911.  67  AmSR  238:  Mer- 
chants' Despatch  Transp.  Co.  v. 
Furthmann,  HD  111.  65,  36  NE  624,  41 
AmSR  265;  Michigan  Cent.  R.  Co.  v. 
Boyd,  91  111.  268;  American  Express 
Co.  V.  Spellman,  90  111.  455. 

Ind. — Louisville,  etc..  R.  Co.  v. 
Craycraft.  12  Ind.  A.  203.  39  NE  523. 

Iowa, — Stoncr  v.  Chicago,  etc..  R. 
Co..  109  Town  551.  80  NW  669;  Ger- 
man V.  Chicago,  etc.,  R.  Co.,  38  Iowa 
127. 

Kan. — Atchison,  etc.,  R.  Co.  v.  Dill. 
18  Kan.  210.  2'J  P  1'18;  Kansas  Pac. 
R.  Co.  V.  Reynolds,  17  Kan.  251. 

Miiss. — Hendrick  v.  Boston,  etc.,  R. 
Co..  170  Mass.  44,  4R  NE  835;  Perry 
V.  Thompson,  98  Mass.  249;  (iage  v, 
Tlrreil,  9  Allen  299. 

Mich. — Parnsv,-orth  v.  National  Ex- 
press Co..  166  Mich.  676,  678.  132  NW 
441  [cit  Cyc];  Rudell  v.  Ogdensbure 
Transit  Co..  117  Mich.  B68,  76  NW 
380,  44  LRA  415;  Detroit,  etc.,  R.  Co. 
V.  Adams,  IB  Mich.  458. 

Minn. — Southard  v  Minneapolis, 
etc..  R.  Co.,  60  Minn.  882,  62  NW  442, 
619. 

Mo. — Keyes-Marshall  Bros.  Livery 
Co.  v.  St.  Louis,  etc..  R.  Co,.  113  Mo. 


the  goods-^  So  it  has  been  held  that  sneh  a  limi- 
tation is  void  as  against  public  policy  in  ease  of 
loss  caused  by  negligence,  on  the  principle  that  the 
effect  of  the  stipulation  is  not  alone  to  avoid  incon- 
venience and  uncertainty  in  the  demand  for  dam- 
ages, but  to  work  a  reduction  in  the  real  loss,** 
although  there  is  authority  wbich  sustains  the  op- 
posite view,  on  the  principle  that  the  stipulation 
is  not  a  limitation  of  the  carrier's  liability  for  neg- 
ligenee.*'^  This  latter  view  is  supported  by  the 
majority  rule  applicable  to  limitations  of  liability 
generally  in  respect  of  value.**  Like  any  other  lim- 
itation of  the  carrier's  common-law  liability  it  must 
be  supported  by  a  consideration."* 

223]  (4)  Stipulation  in  Bill  of  Lading  or 
Receipt  Delivered  after  Receipt  of  0oods  for  Ship- 
ment." To  be  binding  as  a  part  of  the  contract  of 
shipment  the  stipulation  limiting  liability  must  be 
embodied  in  the  contract  made  at  the  time  the  goods 
are  shipped.  If  without  any  receipt  or  bill  of  lad- 
ing being  issued  the  goods  are  accepted  by  the  car- 
rier for  transportation  its  common-law  liability 
attaches,  and  the  subsequent  deliver^'  to,  and  accept- 
ance by,  the  shipper  or  his  agent  of  a  receipt  or 
bill  of  lading  containing  such  stipulation  will  not 
constitute  a  part  of  a  binding  contract,  for  in  such 
case  there  is  no  consideration  for  the  subsequent 
agreement.*^    The  doctrine  that  acceptance  of  a 

A.  144,  87  SW  653, 

Nebr. — Union  Pac.  R.  Co.  v.  Mars- 
ton,  30  Nebr.  241,  46  NW  485. 

N.  Y. — Waldron  v.  Fargo,  170  N.  Y. 
130,  137,  62  NE  1077;  (Juillaume  v. 
Central  Transp.  Co.,  100  N.  T.  491,  3 
NE  489;  Germanla  P.  Ins.  Co.  v. 
Memphis,  etc.,  R,  Co.,  72  N.  Y.  90,  28 
AmR  113;  Boetwlck  v.  Baltimore, 
etc..  R.  Co.,  45  N.  Y.  712. 

Oh. — Gaines  v.  tinlon  Transp..  etc., 
Co.,  28  Oh.  St.  418:  Welsh  v.  Pitts- 
burg, etc,  R.  Co.,  10  Oh.  St.  66,  7B 
AmD  490. 

S.  C. — Prasier  v.  Charleston,  etc.,  R. 
Co..  73  S.  C.  140,  E2  SE  964. 

Tex. — Galveston,  etc.,  R.  Co.  v. 
Botts.  22  Tex.  Civ.  A.  609,  65  SW 
514:  San  Antonio,  etc.,  R.  Co,  v. 
Wright.  20  Tex.  Civ.  A.  136.  49  SW 
147;  Gulf,  etc.,  R.  Co.  v.  Wood.  (Civ. 
A.)  30  SW  716;  Missouri,  etc..  R.  Co. 
V.  Carter.  9  Tex,  Civ.  A.  677.  29  SW 
565;  Atchison,  etc..  R.  Co.  v.  Grant  « 
Tex.  Civ.  A.  674.  24  SW  286. 

Can. — Wilson  v.  Canadian  Dev.  Co., 
33  Can.  S,  C.  432;  North-West  Transp. 
Co.  V.  McKenzle,  25  Can.  S.  C.  38. 
See  al.so  infra  j  281. 
[a1  As  ottMrwu*  n^Mssd,  where 
a  shipper  does  not  receive  the  bill  of 
lading  from  the  carrier  limiting  its 
common-law  liability  contempora- 
neously with  the  delivery  of  the 
goods  to  the  carrier,  the  carrier  as- 
sumes the  common- law  liability. 
Southern  R.  Co.  v.  Levy,  144  Ala. 
614.  39  S  95. 

[b]  Keasous  for  rnle. — (1)  Where 
a  shipper  has  entered  into  a  special 
verbal  agreement  with  the  carrier,  he 
has  a  right  to  assume  that  such 
aprreemenl  is  embodied  In  the  receipt 
given  him  by  the  carrier,  or  at  least 
that  the  receipt  contains  nothing  con- 
trary to  it.  It  is  in  the  nature  of  a 
direct  fraud  or  cheat  for  the  com- 
pany or  Its  agents,  after  such  verbal 
agreement,  to  Insert  a  contract  of 
an  entirely  different  character  in  the 
written  receipt  and  to  present  Jt  to 
the  shipper  without  directing  his  at- 
tention expressly  to  It  and  procuring 
his  assent.  And  It  Is  no  defense  for 
the  company  to  show  that  the  shipper 
should  have  been  more  diligent  and 
watchful,  and  should  have  detected 
the  fraud.  Strohn  v.  Detroit,  etc..  R. 
Co,  21  Wis.  554,  94  AmD  5fl4.  (2)  It 
has  also  been  said  that  aside  from 
fraud  or  mistake  such  contract  Is 
void  as  being  executed  under  duress. 
Texas,  etc..  R.  Co.  v.  Avery,  19  Tex. 
Civ.  A.  235.  46  SW  S?7. 


[C]  Hi 
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recepit  or  bill  of  lading  containing  stipulations  limit- 
ing liaMlity  implies  assent  thereto,  or  that  prior 
negotiations  are  mei^d  in  a  subsequent  written  con- 
tract," has  no  application  in  snch  a  case.  It  has 
been  said  that  this  principle  is  especially  applicable 
to  an  action  brought  by  the  consignee,  where,  at  the 
time  the  contract  was  made,  it  was  agreed  that  the 
rights  of  the  consignee  should  not  be  affected.^ 
And  a  recovery  may  be  had  for  a  breach  of  the 
parol  contract  without  suing  in  equity  to  have  the 
written  contract  reformed.^ 
lomitation  of  rule.   If  there  is  an  understanding 


Inr  auA  raady   for  chlpniMit. — (1) 

wnere  a  shipper  of  live  stock  Is 
reQUlred  to  sign  a  contract  Itmlting 
the  carrier's  liability,  after  the  stock 
Is  loaded  and  ready  for  shipment 
under  an  oral  agreement,  the  limita- 
tion in  the  written  contract  Is  not 
blndlnsr.  Atchison,  etc.,  R.  Co.  v. 
Dill,  48  Kan.  210,  29  P  148;  Kansas 
Pac.  R.  Co.  V.  Reynolds,  17  Kan.  251; 
Olds  V.  New  York  Cent.,  etc.,  R.  Co., 
107  App.  Div.  26,  94  NYS  924;  South- 
em  Pac.  R.  Co.  V,  Meadors,  104  Tex. 
469,  140  SW  427  [rev  61  Tex.  Civ.  A. 
36,  129  SW  170];  Gulf,  etc..  R.  Co.  v. 
Looney.  61  Tex.  Civ.  A.  381,  116  SW 
268;  Gulf,  etc.,  R.  Co.  v.  Jack.'3on, 
(Civ.  A.)  86  SW  47  [rev  on  other 
grDunds  99  Tex.  319,  89  SW  963]; 
AlcNein  V.  Galveston,  etc.,  R.  Co., 
(Tex.  Civ.  A.)  86  SW  32;  Southern 
Pac.  Co.  V.  Anderson.  26  Tex.  Civ.  A. 
618,  63  SW  1028;  Texas,  etc.,  R.  Co. 
V.  Avery,  19  Tex.  Civ.  A.  235.  46  SW 
897;  Missouri,  etc.,  R.  Co.  v.  Withers, 
16  Tex.  Civ.  A.  606,  40  SW  1073; 
Missouri,  etc.,  R.  v.  Carter,  9  Tex. 
Civ.  A.  677,  29  aw  665.  (2>  It 
has  been  held,  however,  that  where 
after  the  loading  of  a  shipment  one 
of  the  shippers,  Knowlnfr  that  a  writ- 
ten contract  would  be  required,  went 
to  the  oflice  and  Binned  one  without 
reading  It,  and  without  knowing  that 
it  contained  a  clause  Pmlting  the 
company's  liability  to  damages  oc- 
curring on  Its  own  road  and  the 
shippers  took  a  copy  of  the  contract 
with  them,  but  did  not  ask  for  time 
to  read  It  before  signing,  and  It  did 
not  appear  that  had  they  done  so 
the  tram  would  not  have  been  held 
for  such  purpose,  their  failure  to 
read  the  contract  was  their  own  fault, 
and  not  chargeable  to  duress.  Hous- 
ton, etc.,  R.  Co.  v.  Smith,  44  Tex. 
Civ.  A.  299.  97  SW  836. 

fd]  DellvcxT  to  sliipp*r  «1l«b 
supmmt  %xi  ronte.— Where  cars  for 
the  shipment  of  stock  were  furnished 
a  shipper  under  a  contract  with  the 
agent  of  the  company,  and  the  stock 
was  received  and  shipped  by  the  com- 
pany under  such  contract,  but  ai- 
other  contract  was  presented  to  the 
shipper  while  he  was  en  route  with 
the  stock,  with  a  request  that  ho  sign 
it,  which  he  did.  in  order  to  secure  a 
right  guaranteed  by  the  original  con- 
tract, but  under  protest  that  he  did 
not  assent  to  Its  terms  and  without 
having  time  to  read  Us  contents,  the 
original  contract  will  control: 
WM>ash  R.  Co.  V.  Ijannum,  71  II!.  A. 
84. 

r«  ]  Af t«z  gooOa  liav*  b««n  r*e«lvad 
•u  partly  tra^portcd  hj  the  oarriar 
wider  Ml  oral  eoutraot  without  con- 
ditions, acceptance  of  a  bill  of  lading 
containing  a  llmltatlot  of  the  car- 
rier's common-law  liability  does  not 
make  the  limitation  binding  on  the 
shipper.  Merchants'  Despatch 
Transp.  Co.  v.  Furthmann.  149  111.  66, 
36  NSr624,  41  AmSR  266  [all  47  111. 
A.  6611. 

'  [f  j  BUI  of  ladlnffforwudsd  tj 
nuitl  to  dMtbutloB^— Where  a  carrier 
receives  freight  for  shipment  to  a 

point  beyond  its  line,  accepting  pay- 
ment for  the  entire  route,  and  the 
bin  of  lading  fs  not  delivered  at  that 
time  but  Is  forwarded  by  mall  to 
the  place  of  destination,  the  shipper 
Is  not  bound  by  a  stipulation  therein 
limiting  the  carrier's  liability  to 
losses  occurring  on  Its  own  line. 


Louisville,  etc.,  R.  Co.  v.  Ufryer,  78 

Ala.  597. 

[g]  DellTerr  of  1)111  of  lading  to 
slilpper  after  Injury  to  goods. — (1) 

Where  an  animal  Is  injured  while 
being  loaded  on  the  car  after  de- 
livery to  the  carrier  has  taken  place, 
stipulations  In  the  bill  of  lading  de- 
livered after  the  injury  has  occurred 
will  not  protect  the  carrier.  McCul- 
lough  V.  Wabash  Western  R.  Co.,  34 
Mo.  A.  2S.  (2}  So  also  bills  of  lading 
signed  by  the  carrier  and  mailed  to 
the  shipper  at  the  place  of  destina- 
tion will  not  affect  the  rights  of  the 
shipper  under  a  special  contract  pre- 
viously made  at  the  time  of  ship- 
ment, particularly  where  the  hill 
docs  not  reach  the  shipper  until  after 
the  Injury  has  occurred.  Park  v. 
Preston,  108  N.  Y.  434.  IB  NB  705; 
Swift  v.  Pacific  Mail  SS.  Co.,  106 
N.  Y.  206,  12  NB  583  [alt  36  Hun 
643]. 

[h  ]  Delivery  of  special  eontzact 
after  loss  of  goods, — (1)  Delivery  to 
the  shipper  of  a  contract  limiting  lia- 
bility after  goods  have  actually  been 
destroyed  or  lost,  altho.ugh  accepted 
by  the  shipper.  Is  Inoperative  and 
does  not  estop  him  from  asserting  his 
claim  against  the  carrier  under  Its 
common-law  liability.  Baltlmnro. 
etc.,  R.  Co.  V.  Doyle.  H2  Fed.  609. 
74  OCA  245;  John  Hood  Co.  v.  Amer- 
ican Pneumatic  Service  Co..  191  Mass. 
27,  77  NE  638;  Gott  v.  Dlnsmore.  Ill 
Mass.  45:  Phcenlx  Powder  Mfg.  Co. 
V.  Wabash  R.  Co.,  101  Mo.  A.  442.  74 
SW  492;  Bostwick  v.  Baltimore,  etc., 
R.  Co.,  45  N.  Y.  712;  Lamb  v,  Camden, 
etc,  R.  Co.,  4  Daly  483;  McGregor  v. 
Oregon  R..  etc..  Co.,  BO  Or.  B27,  93 
P  466.  14  LRANS  668;  Harris  v.  Great 
Northern  R.  Co.,  48  Wash.  437.  93  P 
508,  98  P  224:  Allen,  etc.,  Co.  v. 
Canadian  Pac.  R.  Co..  42  Wash.  64, 
84  P  620,  7  AnnCas  468.  (2)  And  It 
has  been  held  that  this  rule  is  not 
affected  by  the  fact  that  the  shinper 
had  been  recently  the  carrier's  freight 
agent,  and  that  the  receipts  given  by 
him  as  such  contained  the  same 
.stipulation.  Gott  v.  Dlnsmore,  111 
Mass.  45,  (3)  Where  the  shipper 
surrendered  a  shipping  receipt  while 
the  goods  were  supposed  to  be  in 
transit  and  accepted  a  bill  of  lading 
containing  a  stipulation  limiting  lia- 
bility for  loss  oy  fire,  and  It  sub- 
sequently appeared  that  the  goods 
had  already  been  destroyed  by  fire 
and  that  that  fact  was  known  to  the 
carrier.  It  was  held  that  the  stipu- 
lation in  the  bill  of  lading  was  not 
binding  on  the  owner  of  the  goods. 
Wilde  V.  Merchants'  Despatch  Transp. 
Co..  47  Iowa  247,  29  AmR  479. 

[I]  BIU  of  ladlnff  given  "by  oon< 
meotuff  oanl«r.^Where  a  railroad 
company  agreed.  In  consideration  of 
a  consignors  routing  freight  by  Its 
line,  to  furnish  through  refrigerator 
cars  for  transportation  of  perishable 
products,  the  agreement  Is  not  super- 
seded by  a  bill  of  lading  given  by  a 
connecting  carrier  at  the  original 
point  of  shipment,  whereby  liahltlty 
was  lessened,  the  contracts  being  in- 
dependent of  each  other.  St.  Louis 
Southwestern  R,  Co.  v.  Blgln  Con- 
densed Milk  Co.,  74  III.  A.  619  [afT 
175  III.  657,  61  KE  911,  67  AmSR 
238].  . 

[j]  Statutory  provlslons.^In 
Michigan  Pub.  Acts  (1909)  No.  SOO 
B  40.  providing  that,  whenever  prop- 


arising  out  of  the  course  of  business  by  which  bills 
of  lading  are  to  be  delivered  for  goods  shipped 
which  contain  stipulations  limiting'  liability,  then 
it  may  he  presumed  that  the  shipment  in  such  couise 
of  business  is  made  on  the  terms  of  such  a  bill  of 
lading,  and  the  stipulations  therein  will  be  bind* 
iog." 

H  224]  e.  Limitationg  of  Liability  in  Respect 
of  Time  and  Place  of  D^very.  It  is  very  generally 
held  permissible  for  the  carrier  to  contract  against 
liability  for  loss  or  injury  resulting  from  delay  in 
transportation,  where  the  delay  is  not  due  to  the 

erty  Is  received  by  a  carrier  subject 
to  the  provision  of  the  act,  It  shall, 
on  demand  of  the  shipper,  issue  a 
receipt  or  bill  of  lading  therefor, 
naming  the  classification,  and  that  no 
carrier  shall  limit  or  change  Us 
common-law  liability  by  contract  or 
otherwise  as  to  Its  responsibility  for 
the  negligent  acts  of  Its  agents,  etc., 
with  reference  to  propertyln  Its  cus- 
tody, providing  that  nothing  con- 
tained In  the  act  shall  be  construed 
to  abridge  or  lessen  the  liability  of 
any  such  carrier  as  It  Is  under  exist- 
ing laws,  did  not  change  the  common- 
law  liability  of  carriers,  and  the  mere 
failure  of  a  shipper  to  demand  a 
receipt  containing  a  limited  liability 
clause  does  not  relieve  the  carrier 
from  the  obligation  of  giving  such 
receipt  In  case  it  desired  to  limit  Its 
common-law  liability.  Farnsworth  v. 
National  Express  Co..  166  Mich.  676. 
132  NW  441. 

[k]  Vlien  goods  are  sUpped  un- 
der a  parol  oontraot  (1)  covering 
future  shipments,  bills  of  lading- 
given  by  the  carrier  are  only  evi- 
dence of  the  dates  and  amounts  of 
shipments  made  under  the  preexist- 
ing contract.  St.  Louis  Southwestern 
R.  Co.  v.  Elgin  Condensed  Milk  Co„ 
74  III.  A.  619  [aff  176  111.  567.  61  NB 
911.  67  AmSR  238].  (2)  Where  plain- 
tiff sued  for  breach  of  a  contract  for 
the  through  shipment  of  cattle,  and 
defendant,  by  Its  answer,  relied  on  a 
written  contract  by  which  It  under- 
took merely  to  deliver  the  cattle  to  a. 
connecting  line  at  an  intermediate 
point.  In  reply  to  which  plaintiff 
pleaded  that  he  had  signed  the  writ- 
ten contract  after  the  cattle  had  been 
shipped  on  defendant's  representation 
that  It  was  the  same  as  the  verbal 
contract,  the  court  erred  In  overrul- 
ing plaintiff's  motion  to  require  de- 
fendant to  file  the  written  contract. 
Caldwell  v.  Cincinnati,  etc.,  R.  Co..  61 
SW  675,  21  KyL  897. 

66.  See  supra  SS  178.  182. 

67.  BofiFtwick  v.  Baltimore,  etc,  R, 
Co.,  45  N.  Y.  712  [rev  66  Barb.  137]; 
Hamilton  v.  Western  North  Carolina. 
R.  Co..  96  N.  C.  398,  3  SE  164. 

68.  Frasler  v.  Charleston,  etc.,  R. 
Co..  73  S.  C.  140.  B2  SB  964. 

ee.  Louisville,  etc..  R.  Co.  v. 
Cooner.  B6  SW  144,  21  KyL  1644. 

70.  Shelton  v.  Merchants'  Dlsnatcli 
Transp.  Co..  59  N.  Y.  268;  Ft.  Worth, 
etc.,  R,  Co.  v.  Wright,  24  Tex.  Civ.  A. 
291.  58  SW  846. 

[a]  In  the  alMenee  of  ear  snoh  nn- 
derstandlag  the  acceptance  of  a  ship- 
ping receipt  or  bill  of  lading  will  not 
be  deemed  to  be  a  merger  of  a  pre- 
vious oral  agreement  under  wh'ch  the 
goods  were  shipped,  so  as  to  pre- 
clude proof  of  such  oral  agreement 
In  contradiction  of  the  terms  of  the 
written  Instrument.  Bostwick  v.  Bal- 
timore, etc.,  R.  Co.,  48  N.  Y,  712; 
Hamilton  v.  Western  North  Carolina 
R.  Co.,  96  N.  C.  S98.  3  SB  1S4, 

[b]  Wlietlier  sli^msnt  was  la  pnv- 


snaitce  of  a  prior  oral  oontraot,  or 

under  the  terms  of  a  written  bill  of 
lading  which  the  shipper  contends 
was  supposed  by  him  to  be  a  mere 
memorandum  as  to  the  right  of  his 
agent  to  at'company  the  goods,  should 
be  determined  as  a  Question  of  fact. 
Black  V.  Wabash,  etc,  R,  Co.,  Ill  III. 
351,  53  AmR  628. 

[c]  Wrlttea  agrecmeat  eentsm^ 
plated. — If  It  appears  that  the  ship- 


For  later  oases,  derelopaMats  and  oiiaaffss  in  the  law  see  cumulative  Annotations,  aa^Bf^-^^i^^ 


r. 


§§  224-225] 


CARRIERS 


[IOC.  J.]  179 


n^Ugenee  of  the  carrier  or  its  servants  and  the 
ri^t  of  the  carrier  to  limit  its  liability  in  this  re- 
gard is  not  affected  by  the  Carmaek  amendment.^ 
Hovever,  in  accordance  with  general  principles  al- 
ready stated/^  a  carrier  cannot  in  any  event  limit 
its  Uability  for  delay  resulting  from  its  own  negli- 
gence or  the  negligence  of  its  agents  or  servants," 
either  at  common  law  or  under  the  Carmaek  amend- 
ment." This  is  especially  true  where  there  is  a 
l^slative  declaration  as  to  when  a  common  carrier 
shall  be  liable  for  delay;  this  liability  cannot  be 
abridged  by  special  contract."  So  a  contract  limit- 
ing liability  for  delay  is  inoperative  where  the 
shipper  is  induced  to  enter  into  such  contract  by 
the  false  representations  of  the  carrier's  agent;" 
aod  a  stipulation  exempting  a  carrier  from  liability 
for  delay  in  transportation  does  not  relieve  it  in 
ease  of  delay  from  an  obligation  assumed  by  the  oax^ 
rier  to  re-ice  the  shipment  adequately  from  the  point 
of  ^pment  to  destmation."  As  in  the  case  of  any 


other  class  of  contracts  limiting  the  carrier's  com- 
mon-law hahility,  a  consideration  is  necessary.^ 

Place  of  delivery.  A  carrier  may  contract  that 
goods  destined  for  a  station  at  which  the  business 
does  not  warrant  any  building  or  agent,  and  at 
which  there  is  none,  shall  he  left  on  the  platform 
without  any  further  responsibility  on  its  part.^ 

225]  f.  Umitotlon  or  Releue  of  Damages 
Occurring  Prior  to  Execution  of  Oontrftct"  A 
contract  releasing  or  limiting  the  liability  of  a  car- 
rier for  damages  already  accrued,  without  any  new 
consideration  therefor,  is  void."  It  is  unreason- 
able to  require  a  shipper  to  release  the  earner  from 
a  liability  already  accrued  on  account  of  ne^igence 
or  failure  to  perform  a  duty  owing  to  shippers." 
A  separate  consideration  is  necessary  to  r«ider  a 
contract  of  this  character  valid.**  It  has  been  held 
that  a  contract  of  this  character  in  so  for  as  inter 
state  shipments  are  concerned  is  in  contravention  of 
the  Elkins  act  and  void." 


per  never  understood  nor  contem- 
plated that  the  oral  negotiations 
constituted  the  contract  of  shipment, 
but.  on  the  contrary,  contemplated 
and  expected  written  contracts  to  bs 
entered  into  before  the  cattle  left, 
and  no  circumstance  of  fraud,  com- 
pulsion, or  want  of  time  to  read  the 
contracts  appears,  the  written  con- 
tract contalnine:  limitation  of  )ial)ll- 
Ity  will  control  San  Antonio,  etc.. 
R.  Co.  V.  Barnett,  27  Tex.  Civ.  A.  498, 
66  SW  474. 

71.  Mo. — Smith  V.  Chicago,  etc.,  R. 
Co..  112  Mo.  A.  610,  87  SW  3;  Vaughn 
V,  Wabash  R.  Co..  78  Mo.  A.  639. 

Okl. — St.  Louis,  etc..  R.  Co.  v.  Zlck- 
afoose,  39  Okl.  302.  135  P  406. 

S.  C. — Geraty  v.  Atlantic  Coast 
Line  R.  Co..  81  S.  C.  367,  62  SR  444, 

Vt. — Leavens  v.  American  Express 
Co..  86  Vt.  342,  85  A  567,  AnnCas 
1915C  118g. 

Va. — Adams  Express  Co.  v.  Allen- 
dale Farm.  116  Va.  1.  81  SE  42. 

Eng. — Lord  v.  Midland  R.  Co.,  L.  R. 
!  C.  P.  339;  Duckham  v.  Great  West- 
em  n.  Co..  80  L.  T.  Ren.  N.  S.  774. 

Ont. — Brodie  V.  Northern  R.  Co.,  6 
Onl.  180. 

ta]  ttvlm  applied. — I'D  The  carrier 
may  stipulate  against  liability  for 
any  delay  occasioned  by  want  of  op- 
portunity to  forward  poods  beyond 
places  where  the  carrier  had  sta- 
tions. Brodie  v.  Northern  R.  Co..  6 
Ont.  180.  (2)  A  stipulation  that  the 
carrier  should  not  be  liable  for  delay 
by  reason  of  strikes  Is  Just,  reason- 
able, and  not  inconsistent  with  public 
policy.  Leavens  v.  American  Express 
Co..  86  Vt.  342,  85  A  557,  AnnCas 
19I5C  1188  and  note.  (3)  A  pro- 
vision whereby  the  carrier  is  not 
hound  to  dPlfver  cattle  at  destfn.itton 
?t  any  particular  hour,  or  in  season 
for  any  particular  market  is  a  rea- 
fin.-ible  and  valid  one.  FulbriKht  v. 
Wabash  R.  Co..  118  Mo.  A.  482,  94 
SW  992;  Smith  v.  Chicago,  etc..  R, 
rn.  112  Mo.  A.  610.  87  SW  9;  St. 
Loula.  etc..  R.  Co.  v.  Zlckafnose,  39 
Okl.  302.  135  P  406.  (4)  A  condition 
in  a  shipping  contract  that  the  com- 
panv  will  not  be  responsible  for  any 
daniage  to  anv  meat  on  the  ground 
of  loss  of  market,  provided  the  same 
is  delivered  within  a  reasonable  time 
after  the  arrival  thereof  at  the  sta- 
tion from  whence  delivery  Is  to  be 
nade.  Is  reasonable.  Lord  v.  Mid- 
land R.  Co..  L.  R.  2  C.  P.  339.  (5)  A 
rpecial  contract  for  the  carriage  of 
cattle,  providing  that  all  damages 
caused  by  delays  shoultl  be  compen- 
sated by  the  repayment  to  the  shipper 
of  sunui  expended  by  him  for  food 
and  water  for  the  cattle,  and  sup- 
ported br  a  reduced  rate.  Is  valid, 
and  enforceable  in  an  action  against 
the  carrier,  where  it  appeared  that 
the  delays  were  not  occasioned  by  the 
carrier's  nerllKence.  Vaughn  v.  Wa- 
bash R.  Co..  78  Uo.  A.  689.  <6)  A 
stipulation  that  the  carrier  shall  not 
be  rssiraiialbl*  for  any  delay  oanmd 


by  storm,  failure  of  machinery  or 
cars,  or  from  obstructions  of  track 
from  any  cause,  or  any  Injury  caused 
by  Are  from  any  cause  whatever,  is 
valid.  St.  Louis,  etc.,  R.  Co.  v.  Zick- 
afoose,  39  Okl.  302,  135  P  406. 

73.    Hunt  V.  St.  Louis,  etc.,  R.  Co., 

187  Mo.  A.  639.  173  SW  61;  St,  Louis, 
etc.,  R.  Co.  v.  Zickafoose,  S9  Okl.  302, 
136  P  406. 

73.  See  supra  S  194. 

74.  U.  S. — Ormsby  v.  Union  Pac. 
R.  Co.,  4  Fed.  706,  2  McCrary  48. 

Cal. — Pierce  v.  Southern  Pac.  Co., 
120  Cal.  156.  47  P  874,  62  P  302,  40 
LRA  350.  • 

Kan. — Atchison,  etc.,  R.  Co.  v.  Dlt- 
mars,  3  Kan.  A.  459.  43  P  833. 

Mich. — Slsson  V.  Cleveland,  etc.,  R. 
Co.,  14  Mich.  489,  90  AmD  252. 

Mo. — Smith  V.  Chicago,  etc.,  R.  Co.. 
1X2  Mo.  A.  610,  87  SW  9;  Leonard  v, 
Chicago,  etc..  R.  Co.,  54  Mo.  A.  293. 

Mont. — Nelson  v.  Great  Northern 
R.  Co..  29  Mont.  297.  72  P  642. 

N.  C. — Branch  v.  Wilmington,  etc., 
R.  Co.,  88  N.  0.  B78. 

Okl. — St.  Louis,  etc.  R.  Co.  v.  Cox, 
Peery,  40  Okl.  iB8,  138  P  144;  St. 
Louis,  etc..  R.  Co.  V.  Zickafoose,  89 
Okl.  302.  135  P  406. 

la]  OooOs  to  1w  ab^sd  •^t  the 
ooavwiisaes"  of  th*  oarzur.— A  stip- 
ulation In  the  contract  of  shipment 
that  merchandise  will  be  shipped  "at 
the  convenience  of  the  company"  will 
not  protect  It  from  liability  for  an 
unrea.sonable  delay.  It  would  be 
against  public  policy  to  allow  car- 
riers to  free  themselves  from  their 
common-law  obUgatlon  to  ship  In  a 
reasonable  time  oy  stipulation  that 
they  should  consult  their  own  con- 
venience about  the  time  of. carriage 
of  goods  intrusted  to  their  custody 
for  that  purpose.  Branch  v.  Wil- 
mington, etc..  R.  Co..  83  N.  C.  573. 

75.  Now  York,  etc.,  R.  Co,  v.  Pen- 
insula Produce  Exch.,  122  Md.  215,  83 
A  433. 

76.  Nelson  v.  Great  Northern  R. 
Co..  28  Mont.  297.  72  P  612. 

77.  Hamilton  v.  Wabash  R.  Co..  80 
Mo.  A.  507  (holding  that,  where  a 
written  contract  for  shipment  of 
stock,  containing  a  provision  agaln.st 
liability  of  the  carrier  for  delay,  was 
entered  into  on  a  false  representa- 
tion by  the  carrier'.'?  agent  that  the 
train  on  which  live  stock  was  shipped 
had  time  to  reach  a  certain  point  be- 
fore departure  of  a  live  stock  train 
on  which  the  stock  was  Intended  to 
be  forwarded  to  market,  such  pro- 
vision d!d  not  preclude  a  recovery  by 
the  shipper  for  delays  caused  by  neg- 
ligence of  the  carrier). 

78.  Geraty  v.  Atlantic  Coast  Line 
R.  Co,.  81  S.  C.  367,  62  SE  444. 

79.  Parker  v.  Atlantic  Coast  Line 
R.  Co.,  131  N.  C.  827.  43  SE  1005.  133 
N.  C.  335,  45  SE  668,  63  LRA  827. 

SO.    Allam  v.  Pennsylvania  R.  Co., 

188  Pa.  174,  38  A  709,  89  LRA  686 
(where  It  was  held  that,  under  a  con- 


tract of  this  nature.  It  was  not  neg- 
ligence for  the  carrier  to  deliver  the 
goods  on  the  platform  during  the 
rain). 

81.  See  also  supra  |  223. 
Xxsmptlon  from  daiag—  eeenr- 

ring  prior  to  BialJttg'  oontraot  see 

Infra  f  238. 

82.  Ark. — Missouri,  etc..  R.  Co.  v. 
Sneed,  85  Ark.  293,  107  SW  1182: 
St.  Louis,  etc..  R.  Co.  v.  Burein,  88 
Ark.  602,  104  SW  IGl. 

Colo. — Colorado,  etc.,  R.  Co.  v. 
Brenlman,  22  Colo.  A.  1,  125  P  866. 

Mo. — Vivlon  V  Chicago,  etc.,  R. 
Co..  172  Mo.  A.  352.  157  SW  971. 

N,  T. — Clark  v.  Ulster,  etc.,  R.  Co_„ 
189  N.  Y.  93,  81  KE  766,  121  AmS^ 
848,  13  LRANS  184,  12  AnnCas  888. 

Okl. — St.  Louis,  etc.,  R.'  Co.  v. 
Walker.  IT  Okl.  784,  133  P  186,  41 
Okl.  882,  138  P  144. 

Tex. — Pecos,  etc.,  R.  Co.  v.  StInson, 
(CIv.  A.)  181  SW  626. 

[a]  AppUoatloBs  of  tbernle,— (1) 
Where,  after  a  carrier  has  breached 
its  verbal  oontract  to  furnish  cars 
for  the  transportation  of  cattle,  the 
shipper,  without  any  additional  con- 
sideration, signs  a  bill  of  lading  the 
terms  of  which  he  does  not  read  or 
understand,  waiving  any  claims  for 
failure  to  provide  cars  In  time,  the 
stipulation  is  not  binding  on  the  ship- 
per. Pecos,  etc.,  R  Co.  v.  Stinson, 
(Tex.  Civ.  A.)  181  SW  526.  (2)  A 
stipulation  in  a  bill  of  lading,  that 
the  shipper  waives  all  cau.ses  of  ac- 
tion that  may  have  accrued  to  him 
by  reason  of  any  representation  made 
to  him  prior  to  the  execution  of  the 
bill  of  lading,  and  thAt  all  such  prior 
representations  are  merged  in  the 
oontract.  does  not  operate  to  release 
a  cla,lm  arising  under  a  prior  Inde- 
pendent contract  terminated  by  the 
parties.  Vivion  v.  Chicago,  etc.,  R, 
Co..  173  Mo.  A-  352,  157  SW  971. 

83.  St.  Louis,  etc..  R.  Co.  v, 
Pearce,  82  Ark.  339,  101  SW  763. 

84.  St.  Louts,  etc..  R.  Co.  v. 
Pearce,  83  Ark.  339.  101  SW  763. 

[a1  Bnfflclenoy  of  coneldentlon, — 
(1)  The  furnishing  of  cars  to  a  ship- 
per on  terms  the  same  as  those  given 
to  other  shippers  constitutes  no  con- 
sideration for  a  release  of  damages 
sustained  by  a  prior  breach  of  the 
carrier's  common-law  duty  to  fur- 
nish cars  on  request.  Here  Is  no 
separate  consideration,  because  the 
carrier  merely  contracted  to  do  what 
it  Is  at  law  bound  to  do.  St.  Louis, 
etc.,  R.  Co.  V.  Pearce,  82  Ark.  339.  101 
SW  763.  (2)  That  a  carrier  of  live 
utock  furnished  free  transportation 
to  the  shipper  as  a  caretaker  Is  not 
a  consideration  rendering  binding  a 
contract  contained  In  a  subsequently 
signed  bill  of  lading  waiving  dam- 
ages for  failure  to  furnish  cars  as 
orally  agreed.  Pecos,  etc.,  R.  Co.  v. 
Stinson.  <Tex.  Olv.  A.)  181  SW  628. 

85.  Stewart  v.  Chicago,  etc.,  R. 
Co.,  172  Iowa  818,  IM^JTW  4g6.i 
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226]  g.  Limiting  Liability  to  Tliat  of  Ware- 
lioaseiiiaii.^''  It  is  competent  for  the  carrier  to  stip- 
ulate in  the  shipping  contract  that  it  will  be  liable 
for  goods  only  as  warehouseman  after  their  arrival 
at  destination  if  not  removed  within  a  specified  time 
after  notice,"  and  in  case  of  failure  to  remove  with- 
in the  specified  time  the  carrier  is  liable  only  for  neg- 
ligence. On  the  other  hand,  a  provision  for  termi- 
nating the  carrier 's  liability  as  such  immediately  on 
the  arrival  of  the  sliipment  at  its  destination  is 
subject  to  the  requirement  which  the  law,  from  pub- 
lic policy,  injects  into  the  agreement,  that  the  re- 
sponsibility of  the  common  carrier,  as  such,  shall 
continue  until  a  reasonable  time  and  opportunity 
has  been  allowed  the  consignee  for  receiving  the 
goods."*  There  are  decisions,  however,  even  in 
jurisdictions  where  liability  of  the  carrier  as  such 
continues  until  there  has  been  a  reasonable  time  for 
removal  of  the  property,  which  hold  that  the  carrier 
may  stipulate  that  its  Uability  as  such  shall  termi- 
nate and  its  liability  as  warehousman  b^:iu  on  the 
arrival  of  the  property  at  its  destination,  provided 
there  is  a  eonsideration  for  the  contract."''  So  it 
has  beem  held  that  a  common  carrier  may  contract 
that  it  will  not  be  liable,  except  as  warehonseman, 
while  the  property  awaits  further  conveyance  by  a 
connecting  carrier;*^  and  that  an  express  company 
may  limit  its  liability  for  packages  received  to  be 
shipped  C.  0.  D.  to  that  of  warehouseman  while 
holding  the  packages  for  collection.^ 

[$  227]  h.  Szomptiiig  Ourier  from  Liability 
as  War^oiueman."  It  has  been  held  by  the  su- 
preme court  of  Canada  that  a  provision  in  a  biH 
of  ladii^  that  owners  shall  incur  all  risk  of  loss  of 
goods  in  ohai^  ci  the  company  as  warehouseman 
is  a  reasonable  one.^  And  it  has  been  held  simi- 
larly by  the  supreme  court  of  Newfoundland  that 
notice  of  arrival  of  the  goods  to  consignees  contain- 
ing a  clause  that  the  goods  will  be  "at  owner's 
risk ' '  while  stored  is  vaUd." 

[i  228]  L  Umiting  UaUIity  to  That  of  For- 
warder.^ A  common  carrier  cannot  divest  itself 
of  its  obligation  as  such  and  by  stipulation  in  a 
contract  of  shipment  change  its  liability  to  that 

86.  VAtnra  anfl  •xtant  of  carrier'* 
Ua.1>illt7  u  wushonssmu  see  Infra 
I!  346-348. 

87.  Southern  R.  Co,  v,  Prescott. 
240  U.  S.  632,  36  SCt  469:  Rustad  v. 
Great  Northern'R.  Co.,  122  Minn.  463. 
142  NW  727;  Lyons  v.  New  Tork 
Cent.,  etc,  R.  Co.,  136  App.  Div.  903, 
120  NYS  1132. 

88.  Southern  R.  Co.  v.  Prescott, 
240  U.  S.  632.  36  SCt  469;  Lyons  v. 
New  York  Cent.,  etc.,  R.  Co.,  136  App. 
Dfv.  903  mem,  120  NYS  1133  mem 
taff  119  NYS  703J  {holding  that  It  is 

fiermlsslble  for  a  carrier  to  stipulate 
n  the  bill  of  lading  that  notice  of 
the  arrival  of  the  goods  be  sent  to  a 
third  person,  and  to  provide  that,  if 
the  property  was  not  removed  on 
presentation  of  the  bill  of  lading  by 
such  third  person  within  a  designated 
time  after  notice,  the  carrier  would 
be  liable  only  as  warehouseman). 

89.  Tallassce  Falls  Mfg.  Co.  v. 
Western  R.  Co..  128  Ala.  167.  29  S  203. 

90.  Scott  County  Milling  Co.  v. 
St.  Louis,  etc.,  R.  Co.,  127  Mo.  A.  80. 
104  SW  924. 

91.  Washburn -Crosby  Co.  v,  Bos- 
ton, etc.,  R.  Co.,  180  Mass.  262,  62  NB 
690. 

93.    Pacific  Express  Co.  v,  Wallace, 
60  Ark.  100,  29  SW  32. 

93.  Vatnre  and  extant  of  carrier's 
UabUlty  as  warehouseman  see  Infra 
11  346-348. 

94.  Lake  Erie.  etc..  R.  Co.  v.  Sales, 
26  Can.  S.  C.  663.  681  (where  the 
court  said:    "It  is  very  natural  that 


of  a  forwarder  only.*'  Where  the  law  has  affixed  to  a 
company  the  status  of  common  carrier,  this  status 
is  not  affected  by  an  agreement  of  the  parties  that 
they  are  not  carriers  but  only  forwarders.^ 

[$  229]  j.  Limitation  of  Liability  for  Injuries 
to  Perisbab^  O-oods  by  Heat.  A  contract  exempt- 
ing the  carrier  from  liability  for  damages  to  perish- 
able goods  caused  by  heat  is  not  unreasonable  nor 
against  public  policy  and  will  protect  the  carrier 
from  liability  for  loss  so  caused,  provided  the  car- 
rier is  itself  free  from  negligence."" 

230]  k.  Limiting  LiabiUty  for  Goods  Not 
Sealed  and  Harked,  or  Not  Packed  According  to 
Bequirements.  A  stipulation  in  a  receipt  relieving 
a  carrier  from  liability  for  loss  of  money,  jewelry, 
etc.,  unless  separately  packed,  sealed,  and  marked 
as  such,  and  so  described,  is  an  attempt  to  limit 
the  common-law  liability  of  the  carrier  and  in  con- 
travention of  a  statute  forbidding  common  carriers 
to  limit  their  common-law  liability  by  inserting 
exceptions  in  the  bill  of  lading  or  memorandum 
given  on  receipt  of  the  goods  for  trausptniation,  or 
in  any  manner  whatever,  and  declaring  void  any 
stipulation  made  in  contravention  of  such  statute.^ 
But  where  goods  shipped  are  peculiarly  susceptible 
to  injury  unless  protected  by  packing,  the  carrier 
may  properly  limit  its  Uability  by  a  clause  in  the 
shipping  contract  exemptdng  it  from  liability  for 
loss  of  or  damage  to,  or  for  delay  in  delivery  of, 
the  goods  resulting  from  their  not  being  properly 
protected  by  packing." 

[4  ^1]  L  Begoiring  Shipper  to  Lisnro.  A 
method  sometimes  resorted  to  for  the  purpose  of 
avoiding  liability  for  negligence  is  that  of  requiring' 
the  shipper  to  take  insurance  upon  the  property  as 
against  loss.  It  is  true  that  a  contract  of  insurance 
taken  by  the  carrier  on  goods  in  its  custody  will 
be  valid,  and  under  it  the  carrier  may  recover 
against  an  insurance  company  fur  loss  doe  to  n^li- 
gence,'  and  a  stipulation  in  t^e  bill  of  lading  by 
which  the  carrier  shall  have  the  advanti^  of  any 
insnranee  held  by  the  shipper  will  be  valid  and 
will  out  off  any  right  of  subrogation  on  the  part  of 
the  insurance  company  to  the  claim  of  the  shipper 

clause  exempting  the  carrier  from 
"loss  or  damage  by  causes  beyond 
Us  reasonable  control  ...  or  by 
any  of  the  causes  Incident  to  trans- 
portation, such  as  .  .  .  heating 
or  any  other  reason  not  di- 
rectly traceable  to  the  negligence  or* 
its  servants.  The  goods  were  In- 
jured from  the  excessive  heat  of  a 
close  box  car  in  which  they  were 
carried.  There  was  evidence  that  at 
the  time  the  goods  were  delivered  to 
the  carrier  the  shipper  directed  one 
of  the  carrier's  clerks  to  place  them 
In  a  ventilated  car,  but  there  was  no 
evidence  that  defendant  agreed  to  do 
this.  The  goods  In  question  were 
less  than  a  carload,  ana  there  was  no 
evidence  of  a  cutitom  to  carry  such 
goods  when  less  than  a  carload  in 
ventilated  cars.  It  was  held  that  the 
carrier  was  not  liable  for  the  losA. 
Davenport  Co.  v.  Pennsylvania  R. 
Co.,  173  Pa.  398,  400,  84  A  69. 

1.  Head  V.  Faclflc  Bxpresa  Co., 
(Tex.  Civ.  A.)  126  SW  G82. 

9.  SutcllHe  V.  Great  Western  R. 
Co.,  [1910]  1  K.  B.  478,  18  AnnCas 
224  (cistern  litteii  with  projecting 
levers  of  a  fragile  character). 

3.  Pbcenix  Tns.  Co,  v.  Erie.  etc.. 
Transp.  Co..  117  U.  S.  312.  29  L.  ed. 
873;  Waters  v.  Merchants'  Louisville 
Ins.  Co..  11  Pet.  (U.  S.)  213.  9  L.  ed. 
691;  Copcland  v.  New  England  Mar. 
Ins.  Co.  a  Mete.  (Mass.)  432;  Walker 
V.  Maltland,  6  B.  &  Aid.  171.  7  E<-:l, 
101.    See  also  Infra  gS  835.  836. 


railway  carriers,  whose  proper  busi- 
ness is  not  that  of  warehousemen 
and  who  only  undertake  that  busi- 
ness as  it  were  of  necessity  and  for 
the  convenience  of  the  plaintilTs,  al- 
though for  reward,  should  limit  their 
liability  as  to  goods  so  left  in  their 
possession  by  a  condition  of  this 
nature").* 

SB.  Anderson  v.  Reld,  8  New- 
foundl.  372.  377  (where  the  court 
said:  "The  effect  of  the  condition  Is 
to  give  notice  to  the  plaintiffs  that 
If  they  suffer  their  goods  to  remain 
at  the  railway  premises  they  do  so 
at  their  own  risk,  and  If  they  do  not 
take  the  precaution  of  covering  them 
with  insurance  against  flre.  they 
must.  In  the  event  of  their  being 
damaged  or  destroyed,  put  up  with 
the  loss"). 

96.  See  also  infra  {  870. 

97.  Cal.— Hooper  v.  Wells.  27  Cal. 
11.  85  AmD  211. 

T).  C. — Gait  V.  Adams  Rxpress  Co.. 
8  D.  C.  124,  48  AmR  742. 

Kan.— Kallman  v.  U.  S.  Express 
Co..  3  Kan.  206. 

Minn.— Chrlstensnn  v.  American 
Express  Co.,  15  Minn.  270,  2  AmR 
122- 

6kl. — Missouri,  etc..  R.  Co.  V. 
French.  152  P  591. 

98.  Gait  V.  Adams  Express  Co., 
11  JX  C.  124,  48  AmK  742. 

99.  Mlttenthal  v.  Michigan  Cent. 
R.  Co.,  176  III.  A.  77. 

[a]  lUutratlOB. — A  bill  of  lading 
for    perishable    goods    contained  a 


For  later  oasee,  developinents  and  eluuiffea  in  the  law  see  cumulative  Annotations,  same  title,  pace  and  notenumber. 
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against  the  carrier.*  But  to  require  as  a  condition 
of  acceptance  of  the  goods  that  the  shipper  shall 
insure  them  against  all  loss  is  to  throw  the  burden 
of  liability  for  the  carrier^s  negligence  on  the  ship- 
per, and  such  a  contract  is  invalid.'  But  it  has  been 
held  that  a  clause  exempting  the  carrier  from  lia- 
bility fur  any  damage  capable  of  being  covered  by 
insurance  is  valid.^ 

[$  232]  m.  Linutations  Flacing  Burden  of  Prov- 
ing KegUgence  m.  Shipper.^  According  to  some 
decisions,  while  a  carrier  cannot  contract  against 
its  own  n^ligenee,  it  may  by  special  contract  place 
the  burden  of  proving  negligence  on  its  part  on  the 
shipper.*  However,  the  principle  involved  in  these 
decisions  has  not  met  universal  acceptance.  In  one 
decision  it  was  held  that  a  stipulation  against  the 
presumption  of  negligence  which  would  arise  from 
proof  of  certain  facts  and  prescribing  the  character 
of  proof  necessary  to  fix  liability  for  loss  of  the 
goods  on  the  carrier  is  unreasonable  as  an  abroga- 
tion of  the  rules  of  evidence,  and  will  not  be  en- 
forced." And  in  another  decision  it  was  held  that 
a  stipulation  in  regard  to  the  amount  of  proof  re- 
qnired  in  order  to  flz  the  carrier's  liability  is 
invalid." 


233]  n.  Limiting  Liability  for  Mental  Angniah. 
While  it  is  well  settled  that  the  Carmack  amend- 
ment does  not  prohibit  the  carrier  from  limiting  its 
liability  for  loss  or  damage  to  the  property 
shippisd,^^  a  carrier  cannot  limit  its  liability  for 
special  damages  by  reason  of  mental  anguish  sus- 
tained by  plaintiff  by  reason  of  defendant's  delay 
in  delivery .^^ 

[i  234]  8.  Oonstmction  of  Contracts  Umitixig 
Uabili^^.  Oenenl  Boles  of  OoosfemctimL  Uust 
bo  nnambigaoiu.  A  contract  relied  on  as  limiting 
the  carrier's  common-law  liability  mnst  be  unequivo- 
cal and  nnambiguoDSy^  leaving  nothing  to  implica- 
tion 01^  inference,"  and  not  open  to  any  reasonable 
doubt  as  to  the  intention  of  the  parties.*^ 

Oomrtrned  strict^  against  carriflr.  As  restric- 
tions of  the  carrier's  liability  in  receipts  or  bills 
of  lading,  drawn  up  and  executed  by  it,  are  for  its 
benefit  and  are  interposed  for  the  purpose  of  escap- 
ing a  liability  which  would  otherwise  be  imposed 
by  law,  they  are  to  be  strictly  construed  as  against 
the  carrier  and  in  favor  of  the  shipper/'  although 
as  has  been  said:  "They  oog^t  not  to  be  wholly 
frittered  away  by  an  adherence  to  the  letter  of  the 


4.  Wager  v.  ProvldencQ  Ins.  Co., 
ISO  U.  S.  99.  14  set  66,  37  L.'  ed. 
1013;  Phoenix  Ins.  Co.  v.  Brie,  etc., 
Transp.  Co..  117  U.  S.  312.  6  SCt  750. 
1176,  29  L.  ed.  878;  Jackson  Co.  v. 
Boylston  Mut.  Ins.  Co.,  139  Mass. 
SOB.  2  NB  103.  62  AmR  728:  Hoos  V. 
Philadelphia,  etc..  R.  Co.,  199  Pa.  378. 
49  A  344.    See  Infra  SS  836.  83S. 

5.  The  HadJl,  1«  Fed.  861  [afl  20 
Fed.  876]:  Wlllock  v.  Pennsylvania 
R.  Co..  166  Pa.  1«4,  30  A  948.  45  Am 
SR  874.  27  LRA  228. 

[a]  Ooanf gmandlny  Umwnato*^ 
Consignors  by  their  own  shipping 
bill  agreed  to  Insure  the  goods  to  be 
shipped,  the  railroad  company  being 
subrogated  to  consignors  rights  In 
case  of  loss,  and  a  condition  of  the 
bill  of  lading  given  by  the  railroad 
company  on  the  shipment  of  goods, 
required  the  consignor  to  effect  an 
insurance  thereon,  of  which.  In  case 
of  loss  or  damage,  the  company  were 
to  have  the  benefit.  The  consignors 
insured  the  goods,  but  afterward 
countermanded  the  insurance.  It  was 
held  that  the  bill  of  lading  super- 
seded the  shipping  bill  ana  formed 
the  contract  between  the  parties,  and 
that  the  railroad  company,  under 
Dominion  Railway  Act  I  246,  was 
precluded  from  setting  up  the  breach 
of  such  condition  as  a  ground  for 
relief  from  liability,  where  the  dam- 
age to  the  goods  had  been  occasioned 
through  negligence.  St.  Mary's 
Creamery  Co.  v.  Grand  Trunk  R.  Co., 
6  Ont.  L.  742,  2  OntWR  828. 

S.    The  Titanla.  19  Fed.  101. 

7.  BttTflML  of  proof  of  nsffllffSBO* 
see  generally  infra  I  680. 

8.  New  Jersey  Steam  Nav.  Co.  v. 
Merchants'  Bank.  6  How.  (U.  S.)  344, 
12  L.  ed.  465;  Merchants',  etc., 
Transp.  Co.  v.  Elchberg.  109  Md.  211, 
71  A  993.  130  AmSR  524;  Bankard  v. 
Baltimore,  etc.,  R.  Co..  34  Md.  197, 
C  AmR  321. 

9.  Southern  Pac.  Co.  v.  Phlllipson. 
<Tex.  Civ.  A.)  89  SW  958. 

ID.  Cox  V.  Central  Vermont  R.  Co.. 
170  Mass.  129,  49  NE  9?  (where  it 
was  said  that,  the  effect  of  such  a 
provision  would  be  to  relieve  the  car- 
rier absolutely  from  liability  for  loss, 
although  resulting  from  its  own 
negligence  or  that  of  its  servants  or 
agents). 

XI.    See  supra  (I  172.  220. 

la.  Byers  v.  Southern  Express 
Co.,  165  N.  C.  B42.  81  SE  741  (con- 
struing Hepburn  Act  and  Carmack 
amendntent). 

13.  U.  S. — North  Pennsylvania  R. 
Co.  V.  Commercial  Nat.  Bank.  123  U. 
S.  727.  8  SCt  2«fi.  81  L.  ed.  287;  New 
Jersey  Steam  Nav.  Co.  v.  Merchants' 
Bank.  <  How.  844,  12  L.  ed.  466. 


Cal.— Hooper  v.  Wells.  27  Cal.  11, 
86  AmD  2ir 

Del. — Carpenter  v.  Baltimore,  etc., 
R.  Co..  22  Del.  15,  64  A  252. 

Fla. — ^Atlantic  Coast  Line  R.  Co.  v. 
Coachman.  69  Fla.  130,  62  S  377,  20 
AnnCas  1047. 

Ind. — Adams  Express  Co.  v.  Har- 
rlB,  120  Ind.  73,  21  NE  340.  16  AmSR 
316,  7  LRA  214;  Rosenfeld  v.  Peoria, 
etc..  R.  Co.,  103  Ind.  121,  2  NE  344,  53 
AmR  500;  Adams  Express  Co.  v. 
Carnahan,  29  Ind.  A.  606.  63  NE  246, 
64  NE  647.  94  AmSR  279. 

Mo. — Wilcox  V.  Chicago,  Great 
Western  R.  Co.,  135  Mo.  A.  193.  115 
SW  1061. 

N.  J.— Russell  V.  Erie  R.  Co.,  70  N. 
J.  L.  808,  812,  69  A  150,  67  LRA  433, 
1  AnnCas  672  [clt  Cyc];  Taylor  v. 
Pennsylvania  R.  Co.,  8  N.  J.  L.  J.  149. 

N,  Y. — Hoye  V.  Pennsylvania  R. 
Co..  191  N.  T.  101.  83  NE  686,  17 
LRANS  641,  14  AnnCas  414;  Edsall 
V.  Camden,  etc.,  R.  Co..  50  N.  T.  661. 

Eng. — Phillips  v.  Clark,  2  C.  B. 
N.  S.  156,  89  ECL  166.  140  Reprint 
372 

Can. — Tralnor  v.  Black  Diamond 
SS.  Co.,  16  Can.  156. 

Ont. — Allen  v.  Canadian  Pac.  R. 
Co.,  21  Ont.  L.  416. 

[a]  If  the  Bpeolsl  agrMmsiit  la  in 
'wnttBg't  "it  must  be  expressed  In 
such  manner  and  form  as  to  be  un- 
derstood by  a  person  of  average  in- 
telligence; or  Ir  not  so  expressed.  It 
must  be  shown  to  have  been  ex- 
plained to  the  person  to  be  bound, 
unless  such  person  himself  had  such 
knowledge  of  the  subject  as  would 
enable  him  to  understand  the  mean- 
ing of  the  writing."  Carpenter  v. 
Baltimore,  etc..  R.  Co.,  22  Del.  16,  20, 
64  A  262. 

14.  Atlantic  Coast  Line  R.  Co.  v. 
Coachman,  59  Fla.  130,  62  S  377,  20 
AnnCas  1047:  Jennings  v.  Grand 
Trunk  R.  Co..  127  N.  Y.  438,  28  NE 
394 

15.  Tralnor  v.  Black  Diamond  SS. 
Co..  16  Can.  S.  C.  166. 

16.  U.  S. — Texas,  etc..  R.  Co.  v. 
RelBS,  183  U.  S.  621.  22  SCt  253,  46 
L.  ed.  368;  The  Queen  of  Pacific,  180 
U.  S.  49.  21  SCt  278,  4E  L.  ed.  419; 
Falrbank  v.  Cincinnati,  etc.,  R.  Co., 
81  Fed.  289,  26  CCA  402;  Menzell  V. 
Chicago,  etc.,  R.  Co.,  17  F.  Cas.  No. 
9.429.  1  Dili.  531. 

Ala. — Centra!  of  Georgia  R.  Co.  v. 
Broda.  190  Ala.  266,  67  S  437;  St. 
Louis,  etc..  R.  Co.  V.  Cavendcr,  170 
Ala.  601,  64  S  54;  Central  of  Georgia 
R.  Co.  V.  Merrill,  153  Ala.  277.  45  S 
628;  Louisville,  etc..  R.  Co.  v.  Touart. 
97  Ala.  514.  11  S  756:  Alabama  Great 
Southern  R.  Co.  v.  Thomas,  89  Ala. 
294,  7  S  762,  18  AmSR  119. 


Ark.— Little  Rock,  etc.,  R.  Co.  v. 
Talbot.  39  Ark.  523. 

Cal. — Pierce  v.  Southern  Pac  R. 
Co.,  120  Cal.  156,  47  P  874,  62  P  802, 
40  LRA  850;  Hooper  v.  Welle,  27  Cal. 
11.  86  AmD  211;  Jolly  v.  Atchison, 
etc..  R.  Co..  21  Cat.  A.  368,  131  P  1057. 

Colo. — Eates  v.  Denver,  etc,  R.  Co., 
49  Colo.  378,  113  P  1005. 

Fla. — Atlantic  Coast  Line  R.  Co.  t. 
Coachman,  69  Fla.  ISO,  62  S  577,  SO 
AnnCas  1047. 

111. — Chicago,  etc.,  R.  Co.  v.  Davis, 
159  III.  63,  42  NE  382,  60  AmSR  143. 

Ind. — Rosenfeld  v.  Peoria,  etc..  R. 
Co.,  103  Ind.  121,  2  NE  344,  63  AmR 
500*  St.  Louis,  etc.,  R.  Co.  v.  Smuok, 
49  Ind.  802;  Adams  Express  Co.  v. 
Carnahan,  29  Ind.  A.  606,  63  NE  245, 
64  NE  647.  94  AmSR  279  (holding, 
however,  that  evidence  and  findings 
in  cases  Involving  the  construction  of 
such  contracts  are  not  measured  by 
any  different  rules  than  In  cases  to 
which  carriers  are  not  oartles). 

Iowa. — Whicher  v.  The  Eiwini,  21 
Iowa  240. 

Ky.— Ireland  t.  Hobde.  etc.,  R.  Co.. 
106  Ky.  400,  49  SW  188,  463,  SO  KyL 
1686. 

Miss. — Yazoo,  etc.,  R.  Co.  v.  Bent. 
94  Miss.  681.  47  S  806,  22  LRANS 
821;  Lasky  v.  Southern  £3xpress  Co., 
92  Miss.  268.  46  S  869. 

Mo. — Richardson  v.  Chicago,  etc., 
R.  Co..  149  Mo.  311,  60  SW  782;  E.  O. 
Stanard  Hilling  Co.  v.  White  Line 
Cent.  Transit  Co.,  122  Mo.  268.  26  SW 
704. 

N.  H.— Barter  v.  Wheeler,  49  N.  H. 
9,  6  AmR  434. 

N.  J. — Russell  v.  Erie  R.  Co..  70  N. 
J.  L.  808.  59  A  160,  67  LRA  433,  1 
AnnCas  672;  Ashmore  v.  Pennsyl- 
vania Towing,  etc.,  Co..  28  N.  J.  L. 
180. 

N.  T. — Security  Trust  Co,  v.  Wells, 
178  N.  T.  620.  70  NE  1109  [arf 
81  App.  Dlv.  426,  80  NYS  830];  Jen- 
nings V.  Grand  Trunk  R.  Co.,  127  N. 
Y.  438,  28  NE  394;  Mynard  v.  Syra- 
cuse, etc.,  R.  Co.,  71  N.  Y.  180,  27 
AmR  28;  Edsall  v,  Camden,  etc.,  R. 
etc.,  Co..  60  N.  T.  661;  Carleton  v. 
Union  Transfer,  etc.,  Co..  137  App. 
Div.  225,  121  NYS  997;  Galloway  v. 
Erie  R-  Co.,  116  App.  Dlv.  777,  102 
NYS  26  [alT  192  N.  Y.  545  mem.  84 
NE  1113  n-em];  Galloway  v.  Erie  R. 
Co..  107  App.  Dlv.  210.  95  NYS  17,  17 
NYAnnCas  209;  Alexander  v.  Greene. 
7  Hllt.  E;i3. 

N.  C. — Parker  v.  Atlantic  Coast 
Line  R.  Co.,  131  N.  C.  827.  43  SB 
1005.  133  N.  C.  336.  45  SK  6S8,  68  LRA 
827;  Gwyn  Harper  Mfg.  Co.  v.  Caro- 
lina Cent.  R.  Co..  128  N.  C.  2S0.  88  SE 
894.  83  AmSR  676;  Witod  v.  Somthern 

R.  Co.,  lis  .N.  d.ioie 
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contract  in  obvious  diar^ard  of  its  intent  and 
spirit."" 

The  rule  of  ejnsdem  generis  applies,  so  that  where 
the  contract  stipulates  against  liability  for  losses 
resulting  from  ceri;ain  specified  causes  and  this 
specification  is  followed  by  more  general  words  of 
exemption,  the  latter  are  to  be  construed  as  em- 
bracing only  such  causes  as  are  ejasdem  generis 
with  those  speeifieally  named,  where  the  contrary 
is  not  made  clearly  to  appear.** 

InterpretatLon  rendering  it  valid  where  possible. 
The  contract  should  be  so  construed  as  to  render  it 
valid  where  such  a  construction  is  reasonably  pos- 
sible, and  is  not  to  be  taken  as  providing  for  illegal 
exemptions  from  liability,  except  where  its  pro- 
visions permit  of  no  ofher  construction.^* 

Where  there  are  two  contracts  limiting  the  car- 
rier 's  liability,  he  is  bound  by  the  one  which  is  least 
beneficial  to  himself;^  and  a  provision  in  one  of 


two  contracts  of  shipment  signed  by  the  shipper 
to  the  effect  that  any  question  arising  under  it 
shall  be  determined  by  the  law  of  a  certain  state 
does  not  govern  in  the  constroction  of  the  oUier 

contract.^* 

235]  b.  Speciflc  Applications  of  Boles — (1) 
Negligence.  A  contract  containing  valid  limitations 
of  the  carrier's  common-law  liability  will  not  be 
construed  so  as  to  protect  the  carrier  from  the  con- 
sequences of  its  own  negligence,  or  that  of  its  agents 
or  servants.**  This  principle  has  beea  applied  in  a 
great  number  of  decisions  and  on  widely  varying 
states  of  facts. 

Fire.  A  contract  exempting  the  carrier  from  lia- 
bility for  loss  by  flre,  although  in  general  valid,  will 
not  exempt  it  from. loss  by  fire  due  to  the  failure 
to  use  ordinary  diligence  and  care  in  protecting  the 
goods  intrusted  to  it." 

Owner's  risk.    A  stipulation  that  the  goods  are 


N.  D. — Welch  V.  Northern  Pac.  R. 
.Co..  14  N.  D.  19,  103  NW  396. 

Pa. — Atwood  V,  Reliance  Transp. 
Co.,  9  Watts  87,  S4  AmD  508. 

S.  C— Gllliland  v.  Southern  R.  Co., 
SK  S.  C.  26,  «7  SE  20.  137  AmSR  861, 
27  LBANS  1106;  Porter  v.  Southern 
Ebcpresa  Co.,  4  S.  C.  135,  16  AmR  762. 

Tenn. — Deming  v.  Merchants'  Cot- 
ton-Press, etc.,  Co.,  90  Tenn.  SOS,  17 
SW  89,  13  LRA  618. 

Tex. — Pecos,  etc.,  R.  Co.  v.  Evans- 
Snider-Buel  Co.,  42  Tex.  Civ,  A.  60. 
9S  SW  1024  [aft  100  Tex.  190,  97  SW 
466]. 

Va. — Norfolk,  etc.,  R.  Co.  v.  Har- 
man,  104  Va.  BOl,  52  SE  366. 

Wis. — Cream  City  R.  Co.  v.X^hicaKO, 
etc.,  R.  Co..  68  Wis.  92.  23  NW  426, 
68  AmR  267:  Black  v.  Goodrich 
Transp.  Co..  65  Wis.  319,  13  NW  244^ 
42  AmR  713. 

Eng. — Norman  v.  Btnnlnffton,  25  Q. 
B.  O.  476;  Burton  v.  EnKllsli.  12  Q.  B. 
D.  218.  24  ERC  491;  Taylor  v.  Liver- 
pool, etc.,  Steani  Co.,  L.  R.  9  Q.  B. 
646,  24  ERC  862;  Robinson  v.  Great 
Western  R.  Co..  1  Harr.  &  R.  97. 

Can. — Glengoil  SS.  Co,  v.  Filkins- 
ton.  28  Can.  S.  C.  146;  Trainor  v. 
Black  Diamond  SS.  Co.,  18  Can.  S.  C. 
166. 

Man. — -Henry  v.  Canadian  Pac.  R. 
Co.,  1  Man.  210. 

[a]  Seasons  for  na«<— (1)  "The 
bin  of  lading:  Itself  Is  an  elaborate 
document,  bearing  on  its  face  evi- 
dences of  care  and  deliberation  In  the 
formation  of  the  conditions  of  the 
liability  of  the  companle.s  issuing  it. 
The  languaEc  is  chosen  by  the  com- 
panies for  the  purpose,  among  others, 
of  limiting  and  dimintshinx  their 
crammon  law  liabilities,  and  it  there 
be  any  doubt  arising  from  the  lan- 
guage used  as  to  its  proper  meaning 
or  construction,  the  worda  should  be 
construed  niost  strongly  against  the 
companies,  because  their  officers  or 
agents  prepared  the  instrument,  and 
as  the  court  Is  to  interpret  such  lan- 
guage, tt  is.  as  stated  by  Mr.  Justice 
Harlan,  In  delivering  the  opinion  of 
the  court  In  Kansas  City  ^rat  Nat. 
Bank  V.  Hartford  F.  Ins.  Co.,  9S  U.  S. 
873,  679,  24  Lh  ed.  663,  Isoth  reason- 
able and  }u8t  that  Its  own  words 
should  be  Construed  most  strongly 
against  Itself.'  To  the  same  effect  Is 
The  Queen  of  the  Pacific,  180  U.  S. 
49,  62,  21  set  278.  46  L.  ed.  419,  and 
London  Assur.  Co.  v.  Companhia  da 
Moagens  do  Barreiro.  167  U.  S.  149. 
159.  17  set  785,  42  L.  ed.  118."  Per 
Mr.  Justice  Peckham.  in  Texas,  etc.. 
R.  Co.  v.  Reiss.  183  U.  S.  621.  626,  22 
set  253,  16  U  ed.  368.  (2)  "From  the 
quasi  public  character  of  their  busi- 
ness, and  the  duties  they  owe  to  the 
public,  contracts  between  carriers 
and  shippers  have  always  been  sub- 
ject to  the  closest  scrutiny  of  the 
courts,  with  a  Jealous  endeavor  to 
guard  the  rights  of  the  weak.  Igno- 
rant, or  inexperienced.  For  this  rea- 
son, they  are  not  to  be  construed  by 


the  ordinary  legal  rules  which  gov- 
ern private  contracts,  but  with  due 
regard  for  the  relative  positions  of 
shipper  and  carrier,  and  the  common- 
law  and  statutory  duties  of  the  lat- 
ter." Inman  v.  Seaboard  Air  Line 
R.  Co.,  169  Fed.  960,  987.  <3)  "It 
is  the  law  based  on  grounds  of 
public  policy  and  the  relative  posi- 
tion of  ttie  parties  that  an  exception 
inserted  in  a  contract  limiting  the 
common  law  liability  of  a  common 
carrier  should  be  strictly  construed 
against  them."  Louisville,  etc.,  R. 
Co.  V.  Touart,  97  Ala.  514,  516,  11  S 
756. 

[b]  Wliere  there  are  two  Inoon- 
slstsnt  nrovlsio&B  in  a  oontraot,  the 

law  will  favor  that  which  tends  the 
least  to  diminish  the  carrier's  com- 
mon-law liability.  American  Roofing 
Co.  V.  Memphis,  etc.,  li.  Co.,  8  Oh. 
S&CP  490.  6  OhNP  146. 

[c]  ZUmltatlona  of  rsls^Thls 
rule  has  no  reference  to  the  question 
of  when  the  liability  of  a  carrier 
ceases  by  delivery  of  the  property  to 
the  consignees,  but  merely  to  the 
question  of  the  extent  of  the  liability 
of  the  carrier  during  the  period  that 
he  is  acting  in  such  capacity.  Pad- 
dock v.  Toledo,  etc..  B.  Co.,  21  Oh. 
Clr.  Ct.  626.  11  Oh.  Ctr.  Dec.  789. 

ApplloaUoiui  of  ml*  see  Infra  IS 
235-^0. 

17.  Per  Mr.  Justice  Brown,  In  The 
Queen  of  Pacific,  180  U.  S.  49,  52, 
21  set  278.  46  U  ed.  419. 

18.  Hawkins  v.  Great  Western  R. 
Co..  17  Mich.  57,  97  AmD  179;  Zlmmer 
V.  New  York  Cent.,  etc.,  R.  Co.,  16 
NYS  631  [aff  137  N.  Y.  460,  33  NE 
642]. 

18.  Ronan  v.  Midland  R.  Co.,  L.  H. 
14  Ir.  157. 

80.  Munn  v.  Baker,  2  Stark.  256,  8 
ECL  399.  And  see  St.  Loula.  etc..  R. 
Co.  V.  Smuck.  49  Ind.  302  (holding 
that,  where  the  carrier  has  pasted 
several  notices  stating  the  conditions 
nn  which  it  will  transport,  and  has 
advertised  different  conditions  In 
handbills  spread  abroad,  it  will  be 
bound  by  the  conditions  which  hold 
It  more  nearly  to  Us  common-law 
liability). 

31.  Brockway  v.  American  Express 
Co.,  171  Mass.  168,  50  NE  626  (bill 
of  lading  for  the  transportation  of 
animals  and  a  stipulation  as  to  the 
owner  accompanying  and  taking  care 
of  them). 

89.  if.  S.— The  Colon.  «  F.  Cas.  No. 
3.028,  9  Ben.  864;  Dedekam  v.  Vose, 
7  P.  Cas.  No.  8,729,  3  Blatchf.  44. 

Ala. — Grey  v.  Mobile  Trade  Co.,  55 
Ala.  387,  28  AmR  729. 

Conn. — Welch  v.  Boston,  etc.,  R. 
Co»  41  Conn.  383. 

Ga. — Georgia  Southern,  etc..  R.  Co. 
V.  Johnson.  121  Ga.  231,  48  SE  807: 
Nicoll  V.  Blast  Tennessee,  etc..  R.  Co., 
89  Ga.  260,  16  SE  309:  Central  of 
Georsla  R.  Co.  v.  Butler  Marble,  etc., 
Co.,  I  Ga.  A.  1.  68  SE  776. 

Minn. — Chrlstsnson    v.  American 


Express  Co.,  IE  Minn.  270,  2  AmR  1X2. 

N.  Y. — Sherman  v.  Inman  SS.  Co., 
26  Hun  107. 

Pa. — Goldey  v.  Pennsylvania  R.  Co., 
30  Pa.  242,  72  AmD  703. 

See  also  supra  ||  108,  201.  And 
see  cases  cited  more  specifically  in- 
fra this  section. 

[a]  "BttUMsO.'^The  term  "re- 
leased" when  used  in  reference  to  a 
shipment  by 'a  carrier  means  no  more 
than  that  the  carrier  is  relieved  from 
loss  not  occasioned  by  its  neg-lirence. 
Georgia  Southern,  etc..  R.  Co.  v.  John- 
son. 121  Ga.  231,  48  SE  807;  Central 
of  Georgia  R.  Co.  v.  Butler  Marble, 
etc..  Co..  B  Ga.  A.  l,  68  SE  776. 

33.  U.  S.- — New  Jersey  Steam  Nav. 
Co.  V.  Boston  Merchants'  Bank,  ft 
How.  344,  12  L.  ed.  465;  Liverpool,, 
etc..  Ins.  Co.  V.  McNeill.  89  Fed.  131. 
32  CCA  173;  ScrUKgs  v.  Baltimore, 
etc.,  R.  Co.,  18  Fed.  818,  5  McCrary 
590;  Insurance  Co.  of  North  America 
v.  St.  Louis,  etc..  R.  Co.,  9  Fed.  811; 
Woodward  v.  Illinois  Cent.  R.  Co.,  SO 
F.  Cas.  No.  18,006,  1  BIss.  403;  Wood- 
ward V.  Illinois  Cent.  R.  Co.,  SO  F. 
Cas.  No.  18.007,  1  Blss.  477. 

Ala. — Central  of  Georgia  R.  Co.  v.. 
Burton.  166  Ala.  425.  428.  61  S  64S 
felt  Cyc];  Grey  v.  Mobile  Trade  Co., 
55  Ala.  387,  28  AmR  729. 

Ark. — Arkansas  Southern  R.  Co.  v. 
Murphy.  83  Ark.  562,  103  SW  743; 
Little  Hock,  etc.,  R.  Co.  v.  Talbot,  47 
Ark.  97.  14  SW  471. 

Conn. — Lawrence  v.  New  York,  etc., 
R.  Co.,  36  Conn.  63. 

Ga. — Berry  v.  Cooper.  28  Ga.  643. 

Ind. — Insurance  Co.  of  North. 
America  v.  Lake  Erie,  etc.,  R.  Co... 
153  Ind.  833,  63  NE  882. 

La. — Maxwell  v.  Southern  Pac  R. 
Co..  48  La.  Ann.  885,  19  S  287. 

N.  J. — Bobbink  v.  Erie  R.  Co.,  82- 
N.  J.  L.  647,  S2  A  877;  Johnson  V. 
West  Jersey,  etc..  R.  Co.,  78  N.  J. 
629,  74  A  496,  188  AmSR  625,  SO- 
AnnCas  228  and  note;  Atkinson  v. 
New  York  Transfer  Co.,  76  N.  J.  L. 
608,  71  A  278. 

N.  Y. — Lamb  v.  Camden,  etc.,  R. 
Co.,  46  N.  Y.  271,  7  AmR  327. 

N.  C. — General  Fire  Extinguisher- 
Co.  v.  Carolina,  etc^  R.  Co.,  187  N.  C. 
27S.  283.  49  SB  208  [clt  CycJ. 

Oh.— Erie  R.  Co.  v.  LocVwood,  SS: 
Oh.  St.  358. 

S.  C— Swindler  v.  Hilllard,  81  S.  C. 
L.  286,  46  AmD  782. 

Tex. — Philadelphia  Fire  Assoc.  V. 
Loeb.  26  Tex.  Civ.  A.  24,  69  SW  «1T: 
Houston,  etc.,  R.  Co.  v.  Davis,  11  Tex. 
Civ.  A.  24.  31  SW  308. 

[a]  Mre  oommnvloatod  trom  nUl 
soar  ttaek.— Where  the  bill  of  lading 
under  which  a  car  of  lumber  was 
shipped  relieved  the  carrier  from  lia- 
bility for  damage  by  flre  unless  re- 
sulting directly  from  the  carrier's 
negllffenoe,  and  the  carrier  before 
moving  the  car  allowed  it  to  remain 
for  two  days  on  a  sidetrack  near 
sawmill,  and  the  lumber  was  de- 
stroyed by  flre  originating  In  the- 
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accepted  by  the  carrier  at  the  owner's  risk  is  not 
to  be  constmed  as  relieving  the  carrier  from  any 
liability  for  loss  dne  to  negligence.**  And  this  is 
BO  even  in  New  York  where  the  doctrine  is  well 
settled  that  a  carrier  may  limit  ita  liability  for 
damages  arising  from  the  negligence  of  itself  or 
its  servant  provided  an  express  contract  is  made 
to  that  effect,  the  cases  holding  broadly  that  such 
general  lamruage  is  insuflicient  to  limit  liability  for 
n^ligenee,  under  the  established  New  York  rule 
that  liability  for  u^ligenee  can  be  limited  only  by 
express  provision  to  that  effect."  Notwithstanding 
the  insertion  of  sach  clause  in  the  contract  of  ship- 
ment, the  carrier  is  bound  to  exercise  reasonable 
care  and  prudence  in  the  transportation." 

Negligence  of  carrier  employed  by  forwarder.  A 
carrier  cannot  by  a  stipulation  that  it  is  "not  to 
bo  responsible  except  as  forwarder"  relieve  itself 
from  liability  for  negligence  of  employees  of  an- 
other carrier  by  whom  the  contract  for  transporta- 
tion by  the  first  carrier  is  performed." 

J)ola7.  A  contract  limiting  the  carrier's  liability 
for  loss  or  injury  caused  by  delay  in  transportation 
does  not  exempt  the  carrier  from  liability  for  dam- 


age caused  by  delay,  where  the  damage  is  the  result 
of  the  carrier's  n^ligence." 

Wet.  A  stipnlatdon  that  the  carrier  shall  not  be 
liable  for  any  damage  by  wet  must  be  conBtrued  to 
mean  damage  by  wet  not  due  to  the  ne^igenee  of 
the  carrier  or  its  servants.*" 

Loss  at  place  of  transshipment.  A  stipulation 
exempting  tlie  carrier  from  loss  while  the  property 
is  at  the  place  of  transshipment  will  not  relieve  the 
carrier  if  the  loss  is  occasioned  by  negligent  ex- 
posure during  delay  in  transportation." 

Lobs  in  weight.  A  stipulation  that  the  carrier 
will  not  be  responsible  for  any  loss  or  deficiency  in 
wei^^ht  docs  not  relieve  the-  carrier  from  any  lia- 
bility for  loss  occurring  through  its  own  negligence.'^ 

Leakage  or  breakage.  A  stipulation  against  lia- 
bility for  leakage  or  breakage  will  not  relieve  the 
carrier  from  liability  for  losses  of  this  character  due 
"to  the  carrier's  negligence." 

Other  instances.  The  same  general  rule  has  been 
applied  to  exemption  from  liability  for  loss  due  to 
dangers  of  navigation,**  and  other  causes." 

236]  (2)  Delirery  to  Wrong  Person,  Oonver- 
sion.  or  Failure  to  Return.  Limitations  of  the  car- 


mlll,  Ui«  carrier  was  liable  for  the 
lusa.  Arkansas  Southern  It..  Co.  v. 
Murphy,  83  Ark.  B«2,  103  SW  743. 

[b]  nr*  oanaed  07  wjmAM  from 
looomotiT*.. — (1>  If  the  goods  are  de- 
stroyed by  lire  kindled  from  sparks 
from  the  locomotive  the  railroad 
company  Is  not  relieved  If  It  has 
been  negligent  in  falling  to  apnly  to 
the  locomotive  an  apparatus  known 
ana  actually  In  use  which  would  pre- 
vent the  emission  of  sparks.  But  It 
is  not  necessary  that  the  company 
use  every  precaution  and  adont  all 
contrivances  known  to  science  to  pro- 
tect the  goods  Intrusted  to  It  for 
transportation  from  such  danger. 
Steinweg  v.  Erie  R.  Co.,  43  N.  Y.  123, 
S  AmR  678.  (2)  In  New  Orleans, 
etc..  R.  Co.  v.  Paler.  58  Mlsa.  911.  It 
seems  to  have  been  thought  that  it 
was  the  duty  of  the  railroad  com- 
pany under  such  circumstances  to 
use  the  beat  appliances  to  arrest  the 
escape  of  fire  and  to  employ  cars 
constructed  to  afford  the  greatest 
protection  to  the  goods  transported. 
(3)  There  Is  no  conflict,  however,  as 
to   the    general    duty   to    place  the 

f roods  in  cars  such  as  are  commonly 
n  use  for  transporting  goods  of  that 
kind,  and  If  they  are  liable  to  be  set 
on  Are  by  sparks,  to  place  them  In  an 
open  car  Instead  of  a  box  car.  such  as 
is  generally  used,  would  be  negli- 
gence. New  Orleans,  etc.,  R.  Co.  v. 
Paler,  supra. 

94.  U.  S. — New  Jersey  Steam  Nav. 
Co.  V.  Boston  Merchants'  Bank,  6 
How.  344.  12  L.  ed.  465. 

Ala. — South,  etc.,  Alabama  R.  Co. 
V.  Wilson.  78  Ala.  687;  Mobile,  etc., 
R  Co.  V.  Jarboe,  41  Ala.  644. 

Hawaii. — Ephralm  v.  Porert  Queen, 
7  Hawaii  170. 

Mass. — Medfleld  School  DIst.  v. 
Boston,  etc.,  B.  Co.,  102  Mass.  562,  S 
AmR  BOS. 

Uich. — SisBon  V.  Cleveland,  etc..  K. 
Co..  14  Mich.  489,  90  AmD  252. 

Mo. — McFadden  v.  Missouri  Pac.  R, 
Co..  92  Mo.  343,  4  SW  689,  1  AmSR 
721; 

N.  C, — Parker  v.  Atlantic,  etc..  R. 
Co..  131  N.  C.  B27.  43  SE  1005,  133 
N.  C.  335,  45  SE  658,  63  LRA  827. 

Pa, — Empire  Transp.  Co.  v.  Wam- 
sutta  Oil  Refining,  etc.,  Co.,  63  Pa.  14, 
3  AmR  516. 

Tenn . — Nashville,  etc.,  R.  Co.  v. 
Jackson,  6  Helsk.  271. 

Eng. — D'Arc  v.  London,  etc.,  R.  Co., 
L.  R.  9  C.  P.  825:  Robinson  v.  Great 
Weetern  R.  Co.,  1  Harr.  i  R.  97. 

See  also  Wallace  v.  Sanders,  42 
Ga.  48«  (recognising  the  rule>. 

[a]  Thna  a  contract  with  a  shipper 
of  petiBhaMe  fruit  containing  a 
nlause  "Subject  to  delay,"  If  Intended 
av  ai  acceptance  for  shipment  sub- 
ieet  to  delays  arialnv  from  causes  be- 


yond the  carrier's  control,  merely  ex- 
presses a  phase  of  the  carrier's  lia- 
bility under  an  ordinary  "owner's 
risk'^  bill  of  lading  and.  if  intended 
to  relieve  the  carrier  from  liability 
for  delay  arising  from  Its  own  neg- 
ligence, is  unenforceable.  Parker  v. 
Atlantic  Coast  Line  R.  Co.,  ISl  N.  C. 
827.  43  SK  1005.  133  N.  C.  385.  45  SE 
668.  63  LRA  827. 

35.  Canfleld  v,  Baltimore,  etc..  R. 
Co.,  93  N.  Y.  532,  45  AmR  26S;  Wells 
V.  Steam  Nav.  Co.,  8  N.  Y.  375; 
French  v.  BufTalo.  etc..  R.  Co.,  4 
Keyes  (N.  Y.)  108;  Moore  v.  Evans. 
14  Barb.  (N.  Y.)  524;  Rieser  v.  Metro- 

Eolltan  Express  Co..  46  Misc.  632.  91 
YS  170;  Alexander  v.  Greene,  7  Hill 
(N.  Y.)  533.  Compare  Toy  v.  I-one 
Island  R.  Co.,  26  Misc.  792,  56  NYS 
182  (where  It  is  stated  without  quali- 
fication that,  where  a  contract  of 
shipment  provides  that  articles  of 
glass,  or  contained  In  glass,  are  taken 
by  the  carrier  at  the  shipper's  risk, 
the  latter  cannot  recover  for  Injury 
thereto). 

26.    See  supra  t  202. 
37.    Canfleld  v.  Baltimore,  etc.,  R. 
Co.;  93  N.  Y.  532.  45  AmR  268. 

28.  Hooper  v.  Wells,  27  Cal.  11,  85 
AmD  211. 

39.  Meriwether  v.  Quincy,  etc.,  R. 
Co..  128  Mo.  A.  647,  107  .SW  434; 
Texas,  etc..  R.  Co.  v.  Parrlngton, 
(Tex.  Civ.  A.)  88  SW  889. 

[a]  Bnle  applied.. — (!)  A  clause  in 
a  contract  for  the  shipment  of  live 
stock,  by  which  the  shipper  agreed 
to  release  the  carrier  from  liability 
for  delay  after  delivery  to  its  agent 
and  for  delay  in  receiving  the  snip- 
ment  after  it  should  be  tendered  to 
Its  agent,  did  not  release  defendant 
from  liability  for  delay  caused  by  the 
negligence  of  its  own  employee. 
Texas,  etc..  R.  Co.  v.  Parrlngton, 
(Tex.  Civ.  A.)  88  SW  889.  (2)  A  bill 
of  lading  reciting  that  the  agents  of 
a  carrier  were  not  authorized  to 
agree  to  forward  live  stock  to  be  de- 
livered at  a  specified  time,  nor  for 
any  particular  market,  taken  in  con- 
nection with  the  further  clause  that 
the  carrier  did  not  agree  so  to  de- 
liver live  stock,  was  meant  to  save 
the  carrier  from  liability  for  unavoid- 
able delay,  but  did  not  excuse  the 
company  from  carrying  the  freight 
within  a  reasonable  time,  nor  ff^r  rt*>- 
lays  avoidable  by  care  and  diligence. 
Meriwether  v.  Quincy,  etc.,  R.  Co., 
128  Mo.  A.  647,  107  SW  434. 

[b]  Sclaj  due  to  mobs,  etc. — A  pro- 
vision that  the  shipper  assumes  all 
risk  of  damage  by  reason  of  delay 
due  to  mobs,  strikes,  or  threatened 
violence  will  not  exempt  the  carrier 
from  liability  for  negligence  in  thai 
respect.  Louisville,  etc.,  R.  Co.  v. 
Bell,  13  KyL  39S. 


30.  Mears  v.  New  York.  etc..  R. 
Co.,  75  Conn.  171, -52  A  610,  96  AmSR 
192.  56  LRA  884. 

31.  Thomas  v.  Lancaster  Mills,  71 
Fed.  481.  19  CCA  88. 

as.  Henry  v.  CTanadlan  Pac.  R.  Co,, 
1  Man.  210. 

33.  U.  S.~The  Svend.  1  Fed.  54: 
Dedekam  v.  Vose.  7  P.  Cas.  No.  8,729. 
3  Blatchf.  44;  Merriman  v.  The  May 
Queen,  17  F.  Cas.  No.  9.481.  Newb. 
Adm.  4  64;  Nelson  v.  National  SS.  Co., 
17  F.  Cas.  No.  10.112.  7  Ben.  340. 

Ala.— Steele  v.  Townsend,  37  Ala. 
247,  79  Amn  49. 

Kan. — Missouri  Valley  R.  Co.  v. 
Caldwell.  8  Kan.  244. 

Ky. — Reno  v.  Hogan,  12  B.  Men.  43, 
54  AmD  513. 

N.  Y. — Hutkoft  V.  Pennsylvania  R. 
Co..  29  Misc.  770,  61  NYS  254  faff  30 
Miac.  802.  63  NYS  198];  Morris  v. 
Wler.  20  Misc.  686.  46  NYS  413. 

Can.—Olengoll  SS.  Co.  v.  Pilking- 
ton.  28  Can.  S.  C.  146. 

34.  Graham  v.  Davis.  4  Oh.  St.  362. 
62  AmD  285;  Davidson  v.  Graham,  2 
Oh.  St.  131.  See  generally  Shipping 
[36  Cyc  294]. 

36,    Pee  cases  infra  this  note. 

ra]  Dsimaga  dona  by  Termln— The 
exemption  of  liability  for  damage 
done  by  vermin  does  not  exonerate 
the  carrier  from  liability  for  Iniurlea 
by  rats  duo  to  negligence  in  omitting 
to  fumigate  the  ship  before  loading. 
Stevens  v.  Navlgaztone  Generals 
Itallana.  39  Fed.  662. 
~[b]  D^eetlT*  gtorar*— Where  the 
excentlon  was  as  to  damage  by  rea- 
son of  sweating,  or  otherwise.  It  was 
held  that  the  carrier  was  liable  for 
negligently  stowing  the  goods  away 
In  such  manner  as  to  aubjeot  them  to 
such  damage.  Paturzo  v.  Compaimle 
Francalse,  31  Fed.  811. 

re]  Ztora  bj  Hhmtt. — The  excentlon 
against  lom  by  thieves  or  robbers 
will  not  relieve  the  carrier  from  lia- 
bility for  theft  due  to  the  failure  to 
use  reasonable  vlallance  In  protecting 
the  property.  The  Saratoga.  20  Ped. 
869. 

[d]  Vallnre   to   seal  pMkaffs.— 

Where  It  appeared  to  be  the  custom 
of  express  companies  to  seal  valuable 
packages.  It  was  held  that  such  a 
company  would  be  liable  for  loss  due 
to  failure  to  comply  with  this  cus- 
tom, notwithstanding  a  general  limi- 
tation of  liability.  Overland  Mall, 
etc.,  Co.  v.  Carroll.  7  Colo.  43,  1  P  682. 

[e]  Ikomu  by  water,  aoeUtantal  da- 
oay,  ato, — Stipulations  against  Ifabil- 
ity  for  loss  occasioned  by  water,  ac- 
cidental decay,  etc.,  in  case  of  fruit, 
will  not  relieve  the  carrier  from  lia- 
bility for  such  toss  due  to  negligence. 
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rier's  common-law  liability  contained  in  a  contract 
of  shipment  have  no  application  where  the  goods 
are  delivered  to  the  wrong  person,^*  or  where  the 
property  has  been  wrongfully  sold  or  converted  by 
the  carrier  to  its  own  use,'*  or  where  the  carrier 
failed  to  return  the  goods  when  ordered  so  to  do 
by  the  shipper  daring  their  transportation."^ 

[$  237]  (3)  Idmitotions  as  to  Valne  of  Shipment."" 
As  is  the  case  with  all  other  limdtations  of  the 
carrier's  common-law  liability,  a  provision  in  a 
shipping  contract,  in  order  to  limit  the  carrier's 
liability  to  a  deaignatod  value,  must  be  clear  and 
unambiguous,*"  and  it  cannot  be  enforced  where  it 
is  impossible  to  separate  such  provision  from  one 
which  is  invalid.*^  In  ^plying  the  general  prin- 
ciples relating  to  the  construction  of  this  class  of 
contracts,  it  has  been  held  that  a  bill  of  lading 
whi<^  provides  that  the  carrier  shall  not  be  liable 
beyond  a  fixed  value  relates  to  loss  of  the  goods; 
and  does  not  preclude  recovery  for  delay  or  fix 
the  amount  of  damages  for  delay/'  And  the  same 
conclusion  has  been  reached  in  respect  of  stipula- 
tions in  shipping  contracts  providing  that  the  in- 
voice price  or  the  value  of  the  goods  at  the  time 
and  the  place  of  shipment  shall  be  the  measure  of 


So  limitations  of  value  to  an  amount 
specified  have  no  applicatdon  in  case  of  loss  or 
injury  caused  by  the  carrier's  delivery  of  the  goods 
after  notice  from  the  shipper  to  stop  them  ia 
transitu  which  it  agreed  to  do,**  nor  in  ease  of 
n^ligence  in  delivering  the  goods.*'*  And  a  con- 
tract providing  that  tlie  carrier  will  not  be  liable 
for  loss  or  injury  beyond  a  fixed  amount  or  an 
agreed  valuation,*"  or  pi-oviding  that  the  liability 
of  the  carrier  for  loss  or  injury  shall  -be  measured 
by  the  value  of  the  goods  at  the  time  and  the  place 
of  shipment,*'  have  no  application  where  the  goods 
were  converted  by  the  carrier.  They  do  apply,  how- 
ever, in  case  of  theft  of  the  goods  by  the  carrier's 
servants.** 

Partial  loss  of  shipment  According  to  the  weight 
of  authority,  where  the  contract  of  shipment  fixes 
the  value  and  limits  the  liability  of  the  carrier  to 
that  value,  in  case  of  loss  of  a  part  of  the  ship- 
ment, the  shipper  may  recover  the  real  value  of  the 
property  lost,  not  exceeding  the  limit  of  liability 
stii>ulated  in  the  contract  of  shipment,  and  is  not 
limited  to  a  recovery  of  such  proportion  of  the 
amount  named  in  the  contract  as  the  value  of  the 
property  destroyed  bore  to  the  value  of  all  the 


V.  Fargo,  «0  N.  Y.  Super.  117.  17  NTS 
476. 

[f}  Xaw  of  market. — A  stipulation 
that  the  carrier  shall  not  be  Itablo 
for  loss  of  market  does  not  exempt 
It  from  liability  where  the  loss  of 
market  Is  caused  by  neKlleende.  Jen- 
ninEs  V.  Grand  Trunk  K.  Co..  52  Hun 
227,  5  NTS  140  [aff  127  N.  T.  438,  28 
NE  394J. 

[g]  Sttmnder  to  attaoUng  o1ILo*t. 

— where  the  loss  of  the  erooda  was 
due  to  the  act  of  the  carrier  in  sur- 
rendering them  to  a  person  claiming 
to  be  an  officer  authorized  to  seize 
them  under  an  attachment,  but  It  did 
not  appear  that  such  person  had  any 
authority  to  make  the  levy.  It  was 
held  that  the  surrender  was  negli- 
gence on  the  part  of  the  carrier  for 
which  he  was  liable.  Nlckey  v.  St. 
Louis,  etc..  PL  Co..  3fi  Mo.  A.  7D. 

[h]  WlMve  oarrleir  lutd  option  of 
two  nmtaa,  one  of  which  was  pecu- 
liarly dangerous  on  account  of  being 
Infested  with  predatory  bodies  of 
Confederate  soldiers,  It  was  liable 
for  the  loss  due  to  such  peculiar 
danger,  although  such  danprer  was  ex- 
pressly excepted.  U.  S.  "ETnreBS  Co. 
V.  Kountie,  8  Wall.  (U.  S.)  442.  19 
L..  ed.  467. 

■[1]  irotlee  of  Iom  or  injury.— 
Where  the  shipper  failed  to  comply 
with  a  statutory  requirement  to  give 
notice  of  the  nature  of  the  goods.  If 
consisting  of  pictures  contained  In 
any  |M«kage  or  trunk,  he  could  re- 
cover nevertheless  If  the  loss  was 
due  to  the  carrier's  negligence. 
Wheeler  v.  Oceanic  Steam  Nav.  Co.. 
126  N.  T.  165.  26  NH  248,  21  AmSR 
729. 

36.  Clarke-liawrence  Co,  v.  Ches- 
apeake, etc..  R.  Co..  63  W.  Va.  423. 
428,  61  SB  364  (where  it  was  said: 
"A  wrongful  delivery  was  not  antici- 
pated by  the  parties,  and  cannot, 
therefore,  be  within  thn  stipulation"): 
Henry  v.  Canadian  Pac.  R.  Co..  1 
Man.  210. 

37.  Merchants,  etc..  Transp.  Co.  v. 
Moore.  124  Ga.  482.  52  SE  802:  Cen- 
tral of  Georpia  R.  Co.  v.  Chlcacro 
Portrait  Co..  122  Ga.  11.  49  SR  727, 
106  AmSR  87:  Georfila  Southern,  etc.. 
R.  Co.  V.  Johnson.  121  Ga,  231.  48  SE 
807;  Savannah,  etc..  R.  Co.  v.  Sloat, 
93  Ga.  803,  20  S  219;  Wilson  v.  Ca- 
nadian Dev.  Co..  33  Can,  S,  C.  432; 
Henry  v.  Canadian  Pii.c.  R.  Co.,  1 
Man.  210. 

[a]  The  Teason  is  obvlotui. — Con- 
version by  the  carrier  Is  an  abandon- 
ment of  the  contract,  and  it  cannot 
repudiate  the  contract,  and  hold  the 
shipper  to  its  terms.  Merchants,  etc.. 


Transp.  Co.  v.  Moore,  124  Ga.  482.  62 
SE  802. 

38.  Rosenthal  v.  Weir,  54  App, 
Div.  275,  66  NYS  841  [art  170  N.  Y. 
148,  63  NE  66,  57  LRA  527]. 

38.    See  also  supra  H  211-223. 

40.  Kansas  City  Southern  R.  Co. 
V.  Embry.  76  Ark,  589.  90  SW  15' 
Wilcox  V,  Chicago  Great  Western  R. 
Co,.  135  Mo.  A.  193.  115  SW  1061; 
Hancock  v.  Chicago,  etc.,  R.  Co..  131 
Mo.  A.  401,  111  SW  519;  Norfolk, 
etc..  R.  Co.  V.  Harman,  104  Va.  501, 
52  SE  368. 

[a]  Xnle  applied.^ — (l)  The  indorse- 
ment on  the  face  of  a  bill  of  lading. 
"Rel.  Val,  $5,00  Cwt.,"  cannot,  in  the 
absence  of  anything  to  explain  the 
terms  and  in  the  face  of  the  pro- 
vision In  the  bill  that,  in  case  of  loss 
of,  or  damage  to,  the  goods  shipped, 
the  toss  or  damage  shall  be  computed 
at  their  value,  be  assumed  to  he  an 
agreement  to  reduce  the  value  of  the 
property  In  case  of  loss  or  damage  to 
five  dollars  per  hundredweight.  Kan- 
sas CMty  Southern  R.  Co.  v.  Embry. 
79  Ark.  589,  90  SW  16.  (2)  A  contract 
of  shipment  of  horses,  providing  that 
the  carrier  would  transport  the 
horses  "at  the  rate  of  Trf.  per  cwt.." 
that  rate  being  less  than  the  rate 
charged  for  transportation  at  the  car- 
rier's risk,  or  when  the  valuation  was 
declared  to  be  greater  than  that 
given  therein,  cannot  be  made  to  ap- 
ply to  a  horse  shipped  as  such  with- 
out regard  to  weight,  so  as  to  sup- 
port the  defense  or  agreed  valuation. 
In  the  event  of  loss,  in  consideration 
of  a  reduced  rate.  Hancock  v.  Chi- 
caKo.  etc.,  R.  Co..  131  Mo.  A.  401.  Ill 
SW  519.  (3)  A  bill  of  lading  Iiaving 
on  it  the  characters  "Rel.  Val.  Lts. 
[or  Ltd.!  5  cwt."  will  not.  In  the  ab- 
sense  of  evidence  on  the  sublect,  be 
construed  bb  an  agreement  limlllie 
the  value  of  the  property  covered  by 
the  bill  to  Ave  dollars  per  hundred 
pounds,  especially  In  view  of  annther 
dlause  of  the  bill  of  lading  placing  a 
different  and  higher  valuation  on  cer- 
tain of  the  projierty.  Norfolk,  etc..  R. 
Co.  V.  Harman,  104  Va.  501,  52  SE 
368, 

41.  Rlngham  v.  San  Pedro,  etc.,  R. 
Co..  39  Utah  4  00.  117  P  606. 

42.  Ft.  Smith,  etc..  R  Co.  v.  Aw- 
hrey,  39  Olil.  270.  134  P  III":  De- 
laney  v.  U.  S  Express  Co.,  70  W.  Va. 
502.  74  SE  512. 

[al  Thus  a  carrier's  contract  for 
the  transportation  of  certnin  cattle 
stated  that  their  estimated  weight 
was  "110,400  pounds  and  their  value 
stated  at  fifty  dollars  per  head;" 
that  In  consideration  of  a  reduced 


freight  rate.  It  was  agreed  that  the 
carrier  should  not  be  liable  for  loss 
or  injury  to  any  of  the  animals  In 
any  amount  In  excess  of  the  valua- 
tion thereof  as  stated  by  the  shipper. 
When  ,  weighed  and  delivered  to  the 
purchaser  the  cattle  weighed  one 
hundred  and  thirteen  thousand  seven 
hundred  and  twenty  pounds,  and 
brought  In  gross  a  few  cents  over 
fifty  dollars  a  head.  On  these  facts  It 
was  held  that  sucfa  provisions  did  not 
prevent  the  shipper  from  recovering 
damages  from  shrinkage  and  toss  of 
market  caused  by  the  carrier's  negli- 
gent delay  of  the  cattle,  the  damages 
claimed  being  within  the  limits  of 
the  agreement.  Flcklln  v.  Wabash  R. 
Co.,  117  Mo.  A.  211.  93  SW  861. 

43.  Albrecht  V.  Louisville,  etc,  R. 
Co.,  10  KyL  449;  Morrow  v.  Missouri 
Pac.  R.  Co.,  140  Mo,  A.  200.  209,  123 
SW  1084;  I..lve  Stock  Co.  v.  Kansas 
City,  etc.,  R,  Co..  100  Mo.  A.  674,  75 
SW  782;  D.  Ktass  Commn,  Co,  v.  Wa- 
bash R,  Co,,  80  Mo.  A.  164. 

"In  our  opinion,  this  clause  in  the 
contract  was  not  Intended  to  apply  to 
damages  in  the  nature  here  sued  for. 
The  loss  or  damage  there  referred  to 
was  meant  to  cover  the  toss  or  dam- 
age done  to  the  goods  themselves, 
and  does  not  cover  the  owner's  dam- 
age by  reason  of  mere  failure  to 
carry  and  deliver  the  goods  within  a, 
reasonable  time."  Morrow  v.  Mis- 
souri Pac,  R.  Co,,  supra. 

44.  Rosenthal  v.  Weir,  170  N.  T, 
148.  63  NE  65,  67  LRA  527  [aff  64 
App.  Div,  275,  66  NYS  841], 

46.  Vroman  v.  American  Mer- 
chants' Union  Express  Co..  2  Hun 
(N.  Y.)  612, 

4G.  Shelton  v.  Canadian  Northern 
R.  Co..  189  Fed,  153:  Georgia  South- 
ern, etc,  R.  Co.  V.  Johnson.  121  Ga, 
231.  48  SE  807;  Savannah,  etc.  R.  Co. 
V.  Stoat.  93  Ga.  803.  20  SK  219. 

47.  Merchants,  etc..  Transp,  Co,  v. 
Moore.  124  Ga.  482.  52  SE  802;  WUson 
v.  Canadian  Dev.  Co.,  33  Can,  S.  C, 
432.  442  (where  it  was  said:  "It  Is 
lmpos,>)lble  to  conceive  that  such  a. 
clause  should  be  so  construed  as  to 
enable  the  carrier  wantonly  to  de- 
stroy the  goods  Willie  being  carried 
by  him  to  their  destination,  and  pos- 
sibly at  a  time  and  place  when  the.tr 
value  had  become  enornrously  en- 
hanced, and  tlien  say  to  the  owner 
.  .  'T  have  without  justification 
destroyed  your  goods,  but  I  am  ojHy 
liable  to  pay  you  their  value  at  ,the 
place  of  -shipment'  "),  / 

48.  n'Uta.ssy  v.  Barrett.  177  /App, 
Div,    772.  775.  157  NYS  916;  V^Vind- 
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property  shipped."  There  are^  however,  deeiaiona 
which  are  squarely  in  conflict  with  this  view."  And 
where  the  shipping  contract  limits  the  liability  for 
a  designated  amount,  and,  in  case  of  partial  loss, 
for  not  more  than  such  proportion  as  the  desig- 
nated amoant  bears  to  the  actual  value  if  greater, 
the  shipper  can  recover  for  partial  loss  only  such 
proportion  of  the  designated  amount  as  the  value 
of  the  part  lost  bore  to  the  whole  shipment."  A 
limitation  of  liability  as  to  value  at  the  place  of 
shipment  should  be  construed  to  mean  the  value 
when  delivered  to  the  carrier,  under  contract  of 


mtUer  V.  Northern  Pac.  R  Co.,  52 
Wash.  613,  101  P  225. 
-  "For  not  preventing  the  theft  the 
company  through  Its  agents,  includ- 
ing the  thief,  was  negligent.  It  was 
a  part  of  the  contract  of  carriage  to 
prevent  thefts  by  any  one,  inclufling 
their  own  employees.  The  failure  to 
do  this  constituted  a  breach  of  con- 
tract for  which  the  company  is  lia- 
ble, but  to  which,  however,  the  lim- 
itation of  Ifability  contained  in  that 
contract  applies.  An  analogy  to  this 
reasoning  Is  furnished  by  cases  hold- 
ing that  the  company  Is  liable  for  an 
assault  on  a  passenger  by  a  con- 
ductor or  employee,  because  It  was 
that  employee's  duty  to  protect  the 
passenger,  and  In  assaulting  him  him- 
fielf  he  not  only  committed  a  tort  on 
his  own  account,  but  committed  a 
breach  of  the  contract  on  the  com- 
pany's account."  D'TJtassy  v.  Bar- 
rett, supra. 

49.  Ala. — Central  of  Georgia  R. 
Co.  V.  Broda,  190  Ala.  266,  67  S  437. 

Mo. — Davis  V.  Wabash  R.  Co.,  122 
Mo.  A.  637,  99  SW  17;  Buffington  v. 
Waba!<h  R  Co..  IIS  Mo.  A.  476,  94 
SW  991. 

Mont. — Nelson  v.  Great  Northern  R 
Co..  28  Mont.  297,  72  S  642. 

N.  y. — Carleton  v.  New  York  Cent., 
etc..  R  Co.,  64  MlBC.  61,  117  NYS 
lt>2L  [aff  137  App.  Dlv.  225,  121  NYS 
997]. 

S,  C. — Vlsanslia  v.  Southern  Ex- 
press Co.,  92  S.  C.  B73,  75  SE  962; 
Huguelet  V.  Warfleld,  84  S.  C.  87,  65 
SE  985;  Wlnslow  v.  Atlantic  Coast 
Line  R  Co..  79  S.  C.  344.  60  SE  709. 

Tenn. — Starnes  v.  Louisville,  etc., 
R  Co..  91  Tenn.  516,  19  SW  675. 

"The  true  measure  of  liability,  un- 
der the  contract,  is  the  amount  of 
actual  damage  resulting  from  the 
negligence  of  the  carrier.  In  no  case 
to  exceed  the  sum  stipulated." 
Starnes  v.  Louisville,  etc..  R.  Co.,  91 
Tenn.  616,  B19,  19  SW  675. 

{a]  Vhu,  (1)  where  one  delivered 
to  an  express  company  for  transpor- 
tation property  worth  seven  hundred 
dollars,  and  declared  a  valuation  of 
four  hundred  dollars^  to  which 
amount  the  carrier's  liability  was 
thereby  limited.  Its  liability  in  case 
of  loss  of  a  part  of  the  property  not 
exceeding  four  hundred  dollars  In 
value  Is  the  whole  value  of  the  part 
lost,  and  not  merely  four-aevenths 
thereof.  Visarska  v.  Southern  Ex- 
press Co..  92  S.  C.  67$,  75  SE  962. 
f2)  A  bill  of  ladlngr  valuing  house- 
hold goods  at  five  dollars  per  hun- 
dred pounds,  and  limiting  recovery 
to  that  amount,  does  not  require  that 
five  dollars  per  hundred  pounds  be 
taheti  u  the  actual  value  of  the 
goods,  and  that  the  Injury  be  esti- 
mated by  reference  to  a  percentage 
of  that  value,  but  the  Inquiry  la  as 
to  the  amount  In  which  the  goods 
were  injured  by  reference  to  their 
actual  value,  subject  to  the  limitation 
that  the  recovery  cannot  exceed  five 
dollars  per  hundred  pounds.  Hugue- 
let V.  Warfleld.  64  S.  C.  87,  88,  65  SE 
985  (where  the  court  said:  "This  con- 
struction may  result  In  recovery  for 
a  partial  loss  as  great  as  in  case  of 
a  total  loss,  but  that  results  because 
there  Is,  In  this  case,  no  limitation 
of  the  common  law  liability  for  actual 
loss,  excent  the  limitation  of  recov- 
ery to  )505  upon  the  shipment  as  a 
whole."  (3)  In  an  action  for  Injuries 
to  various  pieces  of  household  goods, 
transported  by  full  carload  under  a 


bill  of  lading  for  "H.  H.  Goods,  12,000 
<lba.>,"  "value  restricted  to  J5.00  per 
100  lbs.,"  plaintiff's  recovery  was  not 
restricted  to  the  rate  of  five  dollars 
per  one  hundred  pounds  for  each  arti- 
cle damaged,  but  her  whole  recovery 
was  limited  to  six  hundred  dollars. 
Carleton  v.  New  York  Cent.,  etc.,  R. 
Co.,  64  Misc.  51,  117  NYS  1021  [afC 
137  App.  Div.  225,  121  NYS  997].  (4) 
Where  the  action  was  against  a  rail- 
road for  injuries  to  goods  in  transit, 
under  contract  In  the  form  prescribed 
by  Rule  No.  6  of  the  interstate  com- 
merce commission,  limiting  their 
value,  as  to  shipper  and  carrier,  to 
one  hundred  dollars  in  case  of  In- 
Jury,  the  contention  of  defendant  is 
unsound,  that  If  only  part  of  the 
goods  are  injured,  plaintiff's  recov- 
ery Is  limited  to  a  proportional  part 
of  one  hundred  dollars;  such  con- 
tracts limiting  liability  being  con- 
strued strictly  against  a  carrier,  and 
failure  of  proof  as  to  the  relation  of 
the  amount  of  the  value  of  the  In- 
jured eoods  to  that  of  the  total  ship- 
ment is  immaterial.  Central  of  Geor- 
gia K.  Co.  V.  Broda,  190  Ala.  266.  67 
S  437. 

50.  Shelton  v.  Canadian  Northern 
R.  Co.,  189  Fed.  185-  U.  S.  Express 
Co.  V.  Joyce,  (Ind.)  72  NE  866  [rev 
36  Ind.  A.  1,  6S  NE  1015]  (criticizing 
decisions  in  preceding  note);  Fielder 
v.  Adams  Express  Co.,  69  w.  Va.  138, 
71  SE  99. 

[a]  Xn  anpport  of  this  vl«w,  the 
court  said:  "If  a  total  loss  occurred, 
both  were  to  be^r  the  burden  In  these 
respective  amounts;  the  carrier  re- 
sponding to  the  full  extent  of  his 
agreed  liability,  and  the  shipper 
losing  the  difference  between  the 
value  he  placed  upon  the  goods  and 
the  value  they  really  possessed.  If 
the  loss  should  be  partial,  it  Is  only 
just  that  the  parties  should  bear  It 
in  proportion  to  their  several  express 
or  implied  liabilities.  Hence  the 
true  method  of  ascertaining  the  dam- 
ages would  be  to  throw  upon  .the 
carrier  such  a  proportion  of  the  real 
loss  as  the  declared  value  bears  to 
the  actual  value;  that  is  to  say.  as 
the  declared  value  of  the  injured 
property  Is  to  Its  actual  value,  so  the 
an:ount  of  recoverable  damages  is  to 
the  amount  of  the  real  loss.  Such 
is  the  method  adopted  In  marine  In- 
surance to  ascertain  the  proportions 
In  which  the  Insurer  and  the  insured 
shall  sustain  a  partial  loss  under  a 
valued  policy."  U.  S.  Express  Co.  v. 
Joyce,  (Ind.)  72  NE  865,  368. 

51.  St.  Louis,  etc.,  R.  Co.  v.  Les- 
ser. 46  Ark.  236:  Greenfield  v.  Wells, 
134  NYS  91S. 

BZ.  Pierce  v.  Southern  Pac  Co., 
120  Cal.  156,  41  P  S74,  62  P  302,  40 
UlA  260  (where  a  contract  made  the 
Invoice  price  at  the  point  of  ship- 
ment the  measure  of  damages  was 
construed  to  Include  the  freight 
actually  paid);  Davis  v.  New  York, 
etc.,  R  CoT,  70  Minn.  37,  72  NW  823 
[overr  Shea  v.  Minneapolis,  etc.,  R 
Co..  63  Minn.  228.  05  NW  4581:  I>es 
Champs  v.  Atlantic  Coast  Line  R.  Co., 
84  S.  C.  358,  360,  66  SB  414  [cit  Cyc]; 
Kelly  v.  Southern  R.  Co.,  84  S.  C.  249. 
262,  66  SE  198.  137  AmSR  842  [cit 
Cyc];  Des  Champs  v.  Atlantic  Coast 
Line  R.  Co..  83  S.  C.  192,  66  SE  414 
[clt  Cyc].  See  also  Trakaa  v.  South- 
ern R.  Co..  102  S.  C.  211,  86  SE  492 
(holding  that,  where  a  shipner  of 
bananas  agreed  with  the  carrier  that 
the  amount  of  loss  for  which  the  car- 


transportation,  which  would  reasonably  include 
freight  paid  either  by  the  shipper  or  the  consignee, 
since  property  under  such  circumstances  at  the 
place  of  shipment  wonld  reasonably  be  worth  the 
invoice  price  with  the  freight  added." 

238]  (4)  Damages  Occurring  Prior  to  Execu- 
tion of  Contract."'  It  is  very  generally  held  that 
stipulations  in  a  contract  releasing  or  limiting  lia- 
bility cannot  be  construed  to  exempt  the  carrier 
from  damages  which  have  aoeraed  to  the  shipment 
before  the  contract  was  entered  into,*^  unless  there 
is  a  separate  consideration  for  the  release." 

rler  should  be  liable  should  "be  com- 
puted on  the  basts  of  the  value  of 
the  property  (being  the  bona  fide  in- 
voice price.  If  any.  to  the  consignee. 
Including  the  freight  charges,  if  pre- 
paid) at  the  place  and  time  of  ship- 
ment," the  invoice  price  of  the 
bananas  at  the  shipping  point  was 
one  hundred  and  forty-five  dollars, 
and  the  freight  charges  one  hundred 
and  thirty  dollars,  which  were  paid 
at  destination,  the  shipper  there  sell- 
ing the  bananas  tor  one  hundred  and 
sixty-four  dollars,  although  they  had 
been  damaged-  in  transit,  the  conten- 
tion of  the  road  that  under  the  con- 
tract the  shipper  must  lose  his 
freight  charges  simply  because  he 
had  sold  the  fruit  for  more  than  it 
had  cost  him'  was  invalid,  since,  even 
on  a  literal  construction  of  the  con- 
tract, the  parties  did  not  provide  for 
a  contingency  where  the  freight  was 
not  prepaid,  but  only  where  it  was, 
and  the  added  words  "If  prepaid" 
only  meant  if  It  happens  that  the 
freight  charges  have  been  paid,  it  be- 
ing taken  tor  granted  that,  if  the 
freight  charges  have  not  been  pre- 
paid, they  will  be  remitted;  or.  if 
exacted  at  the  terminus,  that  they 
will  be  returned). 

63.  Beoe^t  of  bUl  of  lading  Oe- 
lirered  after  receipt  of  goods  for 
■hlpme&t  see  supra  {  223. 

Clinltatlon  or  release  of  datnagea 
oocnrring  prior  to  axaontlon  of  ooa- 
tnwt  see  supra  S  225. 

64.  St.  Louis,  etc.,  R.  Co.  v.  Jones, 
93  Ark.  537,  125  SW  1025,  137  AmSR 
99;  Missouri,  etc.,  R.  Co.  v.  Sneed,  85 
Ark.  293,  107  SW  1182;  St.  Louis,  etc., 
R.  Co.  v.  Burgin,  83  Ark.  502,  104  SW 
161;  St.  Louis,  etc.,  R  Co.  v.  Pearce, 
82  Ark.  353,  101  SW  760,  118  AmSR 
75,  12  AnnCas  126;  St.  Louis  South- 
western R.  Co.  V.  McNeil,  79  Ark.  470, 
96  SW  163;  St.  Louis,  etc.,  R  Co.  v. 
Law,  68  Ark.  218,  67  SW  288;  Colo- 
rado, etc,  R.  Co.  V.  Brenlman,  22 
Colo.  A.  1,  125  P  856. 

"Where  damages  have  already  ac- 


crued by  the  negligence  of  the  car- 
rier before  the  contract  Is  entered 
Into.  It  has  been  several  times  held 
by  this  court  that  such  pre-existing 
damages  are  not  covered  by  the  stipu- 
lations in  the  contracts  releasing  or 
limiting  liability."  St.  Louts,  etc.,  R 
Co.  V.  Burgin,  83  Ark.  502,  609,  104 
SW  161. 

[a]  IIliutration< — Where  a  ship- 
per applies  to  a  carrier  for  a  car  in 
which  ne  can  place  horses  In  one  end 
and  his  household  furniture  In  the 
other,  and  la  told  that  he  can  have 
one,  and  that  it  will  be  set  out  for 
him,  and  that  he  can  commence  load- 
ing at  a  certain  time,  and  Is  given 
the  rate,  approximately,  and  it  is  ar- 
ranged that  the  contract  shall  be 
signed  after  the  loading,  but  there 
are  then  no  negotiations  as  to  the 
classification  of  the  outfit  which 
finally  settled  the  rate,  or  as  to  the 
conditions  or  limitations  of  the  con- 
tract, the  provision  In  the  contract, 
executed  after  the  loading,  that  the 
loading  shall  be  at  the  shipper's  risk, 
does  not  apply  to  an  injury  to  one 
of  the  horses  which  had  .alrekdy  oc- 
curred, during  the  loading,  owing  to 
the  carrier's  negligence  in  furnishing 
a  defective  platform.  St.  Louis,  etc., 
R.  Co.  V.  Burgin,  S3  Ark.  602,  104  BW 
161. 

66.  St.  Louis,  etc..  R.  Co.  V.  Jones. 
93  Ark.  637,  126  SW  1025,  137  ImSR 

99.  ~ 
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[$  239]  (5)  Refusal  to  Perform  Contract  of 
TranBptnrtation.  Stipulations  limiting  the  common- 
law  liability  of  the  carrier  for  loss  or  injury  have 
no  application  where  damans  result  to  the  ship- 
per from  a  deliberate  and  intentional  refusal  by 
the  carrier  to  perform  the  contract  of  transporta- 
tion." 

240]  (6)  Other  Applications  of  Bnles.  The 
general  rules  of  construction  here  under  considera- 
tion" have  been  applied  in  a  great  variety  of  cases 
involving'a  construction  and  application  of  particu- 

[a]  OMag  ndVMA  nita.--A  Bhlp- 
plng  contract  stipulating  that  in  con- 
sideration of  a  reduced  rate  the  ohip- 
per  releases  the  carrier  for  breach  of 
any  contract  to  furnish  cars  at  any 
particular  time  releases  a  claim  oC 
the  shipper  for  damagea  for  failure 
to  furnish  cars  at  a  time  agreed  on, 
which  damages  had  accrued  at  the 


time  of  the  signing  of  the  contract. 
Schroeder  v.  Turpln,  188  Mo.  A.  820, 
122  S'W  1. 

50.  Keeney  v.  Grand  Trunk  R.  Co., 
59  Barb.  104  faff  47  N.  T.  625J.  See 
also  Richmond,  etc..  R.  Co.  v.  Benson. 
8«  Qa.  208,  12  SE  857,  22  AmSR  446 
(refusal  to  deliver  on  demand  accom- 
panied by  bill  of  lading). 

07.    See  supra  i  234. 

58.  Falrbank  v.  Cincinnati,  etc.,  R. 
Co.,  81  Fed.  389,  26  CCA  402  [rev  66 
Fed.  471]  (where  an  exemption  from 
liability  for  loss  due  to  accidents  of 
boiler  or  machinery  was  held  not  to 
cover  damages  caused  by  the  break- 
ing of  a  car  axle.  Inasmuch  as  the 
general  language  of  the  exemption 
Indicated  that  It  was  applicable  only 
to  machinery  connected  with  the 
boiler  and  steam  supplies). 

69.    See  cases  Infra  this  note. 

[a]  Eeatr— Where  a  carrier  has 
failed  to  use  a  refrigerator  car.  as 
required  by  the  contract,  it  cannot 
be  relieved  under  a  stipulation 
against  liability  for  damage  caused 
by  heat  Chicago,  etn.,  R.  Co.  v. 
Davis,  169  111.  63,  42  NK  382.  60  Am 
SR  143. 

[b]  ProstifAn  exemption  from 
loss  occasioned  by  the  "effect  of 
climate"  does  not  exempt  the  carrier 
of  fruit  from  liability  for  loss  by 
temporary  frost  while  the  fruit  Is  be- 
ing discharged  from  the  vessel.  The 
Aline,  la  Fed.  876. 

[c]  XamUitj' — Damage  from  hu- 
midity while  the  goods  are  being 
transported  by  a  ship  in  a  warm 
climate  Is  within  an  exemption  of 
heat  and  sweating.  Mendelsohn  v. 
The  Louisiana,  17  F.  Cas.  No.  9.421, 
3  Woods  46. 

60.  See  cases  Infra  this  note. 

[a]  I>elar  at  warehouse' — ^A  clause 
in  a  special  contract  with  a  railway 
company,  which  specified  that  the 
company  would  not  be  responsible  for 
any  claims  arising  from  delay  or  de- 
tention of  any  train,  whether  In  start- 
ing or  at  any  station  or  In  the  course 
of  the  journey,  does  not  release  the 
company  from  delay  arlBlng  at  a 
warehoUBe  of  a  terminal  station  while 
goods  were  awaiting  transshipment 
to  a  connecting  line.  Devlin  v.  Grand 
Trunk  n.  Co.,  30  U.  C.  Q.  B.  637. 

[b]  Delay  of  live  stock. — A  provi- 
sion In  a  contract  for  the  shipment 
of  live  stocii,  to  Ihe  effect  that,  in  the 
event  of  any  unusual  delay  owing  to 
the  carrier's  negliecnce,  the  shipper 
shall  accept  as  fuir  compensation  the 
amount  expended  in  the  purchase  of 
food  and  water,  does  not  prevent  re- 
covery In  a  case  where  the  nhipper 
during  the  period  of  delay  was  un- 
able to  obtain  food  and  water,  and  in 
consequence  of  the  delay  some  of  the 
cattle  died,  hut.  only  contemnlfitea  a 
case  where  the  shipper  can  feed  and 
water  the  cattle  during  the  delay, 
and  thereby  save  them,  and  does  co. 
Galloway  v.  Rrie  R  To..  116  Apn. 
Dlv.  777.  102  NYS  25  [aff  192  N.  T. 
645  mem.  84  NF.  1113  mem]. 

61.  See  cases  infra  this  note. 

[a]    bakags  does  aot  cover  (1) 


shortage  due  to  son:e  unknown  cause. 
The  Bellona.  8  F.  Cas.  No.  1.277.  14 
Ben.  503.  (8)  Leakage  due  to  fail- 
ure of  the  carrier  properly  to  care 
for  the  casks  Is  not  covered  by  an 
exception  of  liability  for  leakage. 
Hunnewell  v.  Taber,  12  F.  Cas.  No. 
6,S80,  2  Sprague  1.  (3)  A  bill  of  lad- 
ing exenripting  a  carrier  from  respon- 
sibility for  leakage  does  not  reneve 
him  where  a  cask  received  in  good 
order  Is  broken  during  transporta- 
tion, Brauer  v.  BarQue  Almoner,  18 
Ljl  Ann.  266. 

[b]  Breakage. — (1)  A  general  excep- 
tion of  breakage  does  not  cover  the 
breaking  of  an  animal's  leg.  Coup- 
land  V.  Housatonic  R.  Co.,  61  Conn. 
631,  23  A  870.  16  LRA  634.  (2)  A 
condition  In  a  contract  of  shipment 
that  glass  is  to  be  carried  without 
liability  for  breakage  must  be  con- 
strued as  assuming  that  the  glass 
has  been  properly  stowed,  and  cannot 
be  construed  as  covering  a  defective 
stowage.  Glengeil  SS.  Co.  v.  Pllklng- 
ton.  M  Can.  S.  C.  146,  159  (where  the 
court  said:  "  "Carried'  means  'during 
carriage.'  'during  navigation.'  'in  the 
course  of  the  voyage,*^  and  does  not 
cover  the  stowage  done,  of  course, 
before  the  carriage  begins"). 
63.  See  cases  infra  this  note, 
(aj  "Saugtre  of  Am  asd  aavlg*- 
tlOB"  (1)  and  "unavoidable  accidents 
of  navigation  and  Are"  mean  the 
same  thing,  and  liability  for  loss  by 
fire  under  such  stipulation  Is  not  re- 
stricted to  nre  originating  from  the 
furnace  of  a  boat.  Swindler  v.  Hll- 
Ilard.  81  B.  C.  L.  286,  46  AmD  732. 
(2)  A  receipt  exempting  the  carrier 
from  "dangers  of  Are  and  navigation 
or  any  other  accident  or  danger  of 
the  seas,  rivers  or  steam  navigation, 
of  whatsoever  kind  or  nature."  is  ap- 
plicable only  to  loss  by  Ore  occurring 
at  sea  and  does  not  attach  to  the 
land  route.  Van  Valhenberg  v. 
Wilder  SS.  Co..  9  Hawaii  67;  Oon- 
satves  V.  Wilder  SS.  Co..  9  Hawaii 
64,  66.  See  also  Hall  v.  Wilder  SS. 
Co.,  9  Hawaii  68. 

[b]  nre  on  premises  of  OMuUgtiee. 
—A  contract  between  a  railroad  com- 
pany and  a  consignee,  providing  that 
the  company  should  not  be  liable  for 
loss  by  Are  to  the  property  or  bulld- 
Inps  located  on  any  land  owned  by 
the  consignee,  would  not  exempt  the 
company  from  liability  for  loss  of 
freight  by  fire  while  It  yet  remained 
In  the  company's  possesnlon  as  a 
common  carrier  in  a  car  standing  on 
a  switch  track  In  a  public  street  In 
front  of  the  consignee's  warehouse. 
Jolly  V,  Atchison,  etc..  R.  Co..  21  Cal. 
A.  368,  131  P  1057. 

[c]  XkoES  by  fire  due  to  the  action 
of  a  mob  Is  within  the  exception  of 
"loss  by  fire  or  other  casualty."  Hall 
V.  Pennsylvania  R.  Co..  1  Fed.  226; 
Sherman  v.  Pennsylvania  R.  Co..  21 
F.  <'aH.  No.  12.769.  8  WklyNC  (Pa.) 
2G9;  Hall  v.  Pennsylvania  R.  Co..  14 
Phtla.  (Pa.)  414. 

[d]  Theft  followed  by  bnmtng. — 
Exemption  from  liability  for  loss  by 
fire  does  not  cover  loss  by  theft,  al- 
though the  car  from  which  the  goods 
were  stolen  was  afterward  burned. 
Merchants'  Dispatch  Transp.  Co.  v. 
"f^skins.  19  KyL  799,  41  SW  31,  44 
SW  S62. 

[e]  Exception  to  exemption  con- 
strued.— "The  bill  of  lading  was  pre- 
pared for  a  contract  in  regard  to 
property  of  any  kind,  and  in  clause  1 


lar  specifications  of  losses  for  which  the  carrier  was 
not  to  be  held  liable,  such  as  cases  where  the  stipu- 
lation was  for  exemption  from  liability  for  losses 
due  to  accidents  to  machinery,"  to  climatic  condi- 
tions,^ to  delay  or  detention  of  trains,"  to  leakage 
and  breakage,"^  to  fire,*"  "by  floods  or  by  fire,"" 
to  unavoidable  dangers  and  accidents,"  to  robbery," 
"or  in  any  way.""  Limitations  of  liability  as 
dependent  on  the  time  or  place  of  loss  have  been 
construed  and  applied."^  Particular  words  and 
phrases  in  bills  of  lading  or  shipping  contracts  have 

the  carrier  was  exempted  from  lia- 
bility from  loss  by  Are  except 
through  his  negligence.  The  part  of 
the  sentence  In  Sause  4.  'cotton  Is 
excepted  from  any  clause  herein  on 
the  subject  of  Are,'  probably  refers 
only  to  clauses  wherein  Are  is  men- 
tioned; but  the  concluding  part  of 
the  sentence,  'and  the  carrier  ahall 
be  liable  as  at  common  law  for  loss 
or  dan*age  of  cotton  by  lire,'  has  a 
wider  sweep,  and  means  that  the  car- 
rier, notwithstanding  limitations  of 
its  common-law  liability  which  are 
provided  in  the  bill  of  lading,  re- 
tains such  liability  In  mrard  to  dam- 
age to  cotton  by  nre.  The  clause,  as 
a  whole.  Intended  to  leave  and  did 
leave  unaltered  the  Implied  liability 
of  the  carrier  for  loss  to  cotton  by 
ftre.  The  limitations  which  the  par- 
ties did  permit  were  contained  In 
clauses  S  and  11,  which  said  that  the 
carrier  should  not  be  liable  for  dam- 
age after  a  readiness  to  deliver,  or 
otherwise  than  as  a,  waj^ouseman 
after  the  property  awaited  further 
conveyance,  whatever  may  be  the 
extent  of  these  llmltatlone.  they  were, 
to  a  certain  degree,  modlflcations  of 
the  common-law  liability  of  the  flret 
carrier,  but  its  liability  at  common 
taw  for  loss  to  cotton  by  Are  re- 
mained IntacL"  Texas,  etc.,  R.  Co.  v. 
Callendar.  98  Fed.  638.  640.  38  CCA 


164  [aff  168  U.  8.  632,  22  SCt  257,  46 
Jj.  ed.  8621. 

63.  Burke  v.  Brie  R.  Co.,  134  Anp. 
Dlv.  413,  119  NTS  809  (holding  that 
a  clause  In  a  bill  of  lading,  exempt- 
ing the  carrior  from  Uablll^  for  lone 
"by  floods  or  by  fire,"  limits  liability 
to  negligence), 
S4.  See  cases  infra  this  note, 
[a]  BavlTatoat  to  aet  of  God. — An 
exemption  of  liability  for  damages 
caused  by  unavoidable  dangers  and 
accidents  does  not  restrict  the  car- 
rier's general  liability,  as  such  ex- 
emption amounts  to  no  more  than  the 
common-law  limitation  for  an  act  of 
God.  Walpole  v.  Bridges.  6  Blackf, 
(Ind.)  222:  Sellgman  v,  Armljo,  1  N. 
M.  459;  Union  Mut.  Ins.  Co.  v.  In- 
dianapolis, etc..  R.  Co.,  1  Disn.  480, 
12  Oh.  Dec.  (Reprint)  745. 

[  b  ]  Dsf eotlve  InstnunentaUty. — 
Such  an  exemption  does  not  cover 
damages  due  to  goods  falling  from  a. 
boat  Into  the  water  by  reason  of  a 
defective  rod  Intended  to  restrain  the 
goods  on  deck.  Central  Line  of  Boats 
V.  Lowe,  60  Ga.  509. 

66.    See  cases  infra  this  note. 

[a]  Theft  not  Inolnded. — Limita- 
tion of  liability  against  robbery  doe» 
'lot  exonerate  the  carrier  from  lia- 
bility for  injury  by  theft.  Do  Roths- 
child v.  Royal  Slail  Steam  Packet  Co.. 
7  Rxch.  734.  155  Reprint  1145. 

[b]  Kcrs  depredation  is  not  rob- 
bery within  an  exemption  clanae 
against  loss  by  "robbery."  Louis- 
ville, etc.,  R.  Co.  v.  Dunlap,  148  Ala. 
23.  41  S  826. 

66.  Zimmer  v.  New  York  Ceit.. 
etc.,  R.  Co..  16  NYS  631  [rev  on  other 
orrounda  137  N.  Y.  460.  33  NE  6421 
(holding  that  an  exemptfon  of  liabil- 
ity for  Injuries  to  animals  from  cer- 
tain specified  causes,  "or  in  any- 
way," did  not  cover  injury  due  to  col- 
lision of  the  engine  with  another 
train). 

87.    Sec  cases  Infra  this  note. 

ral  limiting  UablUty  to  time  of 
unloading  goods. — On  receiving 
goods,  the  company  gave  a  receipt 


For  later  eaaea,  derelopmeBte  and  ebaagea  In  the  law  see  cumulative  Annotations,  same  title,  page  Mvl  note  number. 
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received  judicial  construction,  such  as  "contents 
and  value  unknown,"**  "perishable  property,""" 
"package,""  "weight,  contents,  packing,  marks, 
and  damage,""  "all  ba^age,""  "each  horse, 
mule,  etc., * '  other  animals, '  "*  and  *  *  carriages. ' 

New  contract  diverting  shipment.  Where  a  ship- 
per  of  freight  under  a  limited  liability  contract 
makes  a  new  contract  diverting  the  shipment  while 
the  goods  are  in  transit  awaiting  the  shipment  the 
second  contract  is  ancillary  to  the  first  and  does  not 
affect  the  limited  liability  therein  provided." 

[$  241]  9.  Operation  and  Effect  of  Contracts  Lim- 


iting Liability— a.  In  Oeneiral.  Freeing  itself  by 
contract  from  its  usual  common-law  duties  does  not 
change  the  true  character  of  a  carrier's  employ- 
ment and  it  is  a  public  carrier  still,"  with  its  com- 
mon-law liability  restricted  in  so  far  as  it  may 
lawfully  he  restricted  by  the  contract."  Where 
the  parties  enter  into  an  express  contract  limiting 
the  liability  of  the  carrier,  the  contract  becomes 
the  rule  by  which  the  parties  are  governed,  instead 
of  the  general  law  governing  common  carriers,  if 
the  limitations  therein  contained  are  such  as  the 
law  recognizes  as  valid. Where  the  shipper  is 


tberefor  stating,  amons  otb«r  thlnea, 
that  the  company  Bhoum  not  be  liaole 
as  a  common  carrier  for  articles  of 
freight  after  their  arrival  at  the 
place  of  destination  and  unloading  at 
the  company's  warehouse  or  depots. 
The  goods  in  question  were  ntarked 
to  a  point  beyond  the  receiving  com- 
pany's line  and  were  carried  to  the 
end  of  Its  line,  and  three  days  after- 
ward were  destroyed  in  Its  warehouse 
by  an  accidental  Are.  No  notice  of 
the  arrival  of  the  goods  had  been 
given  to  the  next  connecting  carrier. 
It  was  held  that  the  place  of  destina- 
tion mentioned  In  the  contract  meant 
the  ultimate  destination  of  the  goods, 
so  that  the  exemption  stipulated  for 
did  not  apply  and  the  company  was 
liable.  Ayres  v.  Western  R.  Corp..  2 
F.  Cas.  Xo.  6S9.  H  Blatchf.  9.  See 
also  The  Majestic.  S6  Fed.  244. 

[b]  X«ss  awaiting  shipmest  or 
dvlivsry. — (1)  A  Iln-.ltatlon  of  liabil- 
ity for  the  goods  while  awaiting  de- 
livery does  not  apply  to  a  loss  after 
the  goods  have  reached  their  des- 
tination, but  before  they  have  been 
placed  In  position  for  delivery  to  the 
consignee.  .McKlnney  v.  Jewett,  90 
N.  Y.  267.  (2)  Under  a  clause  in  a 
bill  of  lading  making  a  carrier  lia- 
ble only  as  warehouseman  after 
forty-eight  hours,  exclusive  of  legal 
holidays,  have  elapsed  from  the  time 
notice  Is  given  or  sent  the  consignee, 
the  term  "legal  holidays"  Includes 
Sundays  as  well  as  statutory  holi- 
days. Bt,  Louis,  etc.,  R.  Co.  v.  Hicks, 
(Tex.  Civ.  A.)  158  SW  192.  (3>  A 
clause  In  a  bill  of  lading  providing 
that  merchandise  on  wharf,  awaiting 
shipment  or  delivery,  shall  be  at 
shtpi>er'B  risk  of  loss  or  damage  by 
Are  or  flood,  must  be  given  tne  mean- 

.  Ing  the  language  plainly  expresses, 
and  Is  applicable  where  the  goods 
were  burned  after  being  placed  on  the 
wharf,  but  before  shipment.  Wash- 
burn-Crosby Co.  V.  Johnson,  125  Fed. 
27S,  60  CCA  187. 

[c]  Iton  la  depot  or  ■t»tlon.--p<l) 
Where  there  was  a  limitation  In  a 
contract  of  shipment  "damages  Inci- 
dent to  railroad  transportation,  loss 
or  damage  by  Are,  or  the  elements, 
while  at  depots  excepted,"  it  was 
held  that  the  words,  "while  at  de- 
pots," referred  only  to  the  depots  at 
which  the  cars  might  be  stopped 
while  en  route,  and  not  to  the  depot 
at  the  end  of  the  route.  E.  O.  Stan- 
MTi  Milling  Co.  V.  White  Line  Cent. 
Trmnslt  Co.,  122  Mo.  258.  26  SW  704. 
(2)  So  It  has  been  held  that  a  stipu- 
lation for  exemption  from  liability 
for  loss  of  goods  while  In  any  depot 
or  station  does  not  exenr.pt  the  car- 
rier from  liability  for  loss  occurring 
In  a  compress,  although  the  com- 
press company  is  the  carrier's  agent 
to  receive  the  cotton,  Deming  v. 
Merchants'  Cotton  Press,  etc..  Co.,  90 
Tenn.  306.  17  SW  89.  13  LRA  518. 
But  see  Lancaster  Mills  v.  Meri^ants' 
Cotton-Press  Co.,  89  Tenn.  1,  14  SW 
317.  24  AmSR  686.  <3)  A  bill  of  lad- 
ing provided  that  property  not  re- 
moved within  twenty-four  hours  after 
arrival  at  destination  might  be  kept 
in  the  car,  depot,  or  place  of  delivery 
of  the  carrier  at  the  owner's  risk,  or 
might  at  the  carrier's  option  be 
stored  at  the  owner's  risk  and  cost, 
subject  to  the  carrier's  freight  lien. 
It  was  held  that  such  claut^e  was  only 
applicable  to  property  after  It  had 
reached  Its  destination  and  did  not 
apply  to  hay  transported  under  a  con- 


tract requiring  delivery  at  ship's  side 
within  flghterage  limits  of  the  port 
of  New  York,  which  had  only  reached 
the  rail  terminal  at  the  time  it  was 
stored  and  destroyed.  Bolles  v.  Le- 
high Valley  R.  Co.,  169  Fed.  694.  SS 
CCA  662. 

[d]  lioum  during  transit. — (1)  A 
stipulation  that  the  carrier  shall  not 
be  liable  for  loss  or  damage  during 
transit  docs  not  relieve  It  from  lia- 
bility for  nondelivery,  Stafford  v. 
Walter.  67  111.  83.  (2)  Nor  does  it 
exempt  the  carrier  from  liability  for 
the  goods  while  at  its  depot  In  a  com- 
press ready  for  transportation.  Men- 
zell  v.  Chicago,  etc.,  R,  Co.,  17  F. 
Cas.  No.  9,429.  1  1)111.  631.  (3)  Such 
stipulation  does  not  apply  to  a  case 
where  the  loss  Is  due  to  a  failure  of 
the  carrier  to  furnish  cars.  Hastings 
v.  New  York,  etc.,  R.  Co.,  3  Sllv.  Sup. 
422,  6  NYS  836.  (4>  A  provision  in  a 
contract  of  shipment  that  the  carrier 
will  not  be  liable  for  loss  or  danrage 
to  goods  of  a  .combustible  nature  has 
no  application,  where  the  loss  or  In- 
jury does  not  occur  during  the  course 
of  carriage.  Such  provision  relates 
only  to  the  risk  of  carriage,  Fitz- 
gerald V.  Great  Western  R.  Co..  39  U. 
(J.  Q.  B.  625  (where  one  car  was  not 
shown  ever  to  have  been  carried,  and 
the  goods  in  the  other  were  damagnd 
or  lost  after  arrival  of  the  car  at  Its 
Anal  destination). 

[e]  Iioas  at  pDwa  of  transsMp- 
m«iti~-(l)  Exemption  from  liability 
for  loss  while  In  depot  or  place  of 
transshipment  Is  not  applicable  to 
loss  at  the  depot  where  the  goods 
have  been  received.  Amory  Mfg.  Co. 
V.  Gulf,  etc,  R.  Co..  89  Tex.  4r9,  37 
SW  856.  69  AmSR  66;  Gulf,  etc.,  R. 
Co.  v.  Pepperell  Mfg.  Co.,  (Tex.  Civ, 
A.)  37  SW  965.  <2)  But  a  stipulation 
limiting  liability  for  loss  by  Are 
while  the  goods  are  awaiting  trans- 
shipment releases  the  carrier  from 
liability  for  loss  by  Are  In  a  depot 
while  awaiting  transfer  to  another 
depot.  Brown  v.  Louisville,  etc.,  R. 
Co.,  38  III.  A.  140.  (3)  A  general  re- 
lease from  liability  for  damage  from 
leakage,  decay,  breakage,  or  any  other 
cause  not  the  result  pf  collision  of 
trains  was  held  not  to  apply  to  and  to 
exempt  the  carrier  from  damages  for 
total  loss  by  Are  while  the  goods 
were  stored  In  the  carrier's  ware- 
house awaiting  transshipment.  Men- 
zell  v.  Chicago,  etc..  R.  Co.,  17  F.  Cas. 
No.  9,429.  1  Din.  631. 

[f]  Stations irtthont  regular  agent. 
—A  bill  of  lading  providing  that 
property  destined  to  a  station  at 
which  there  Is  no  regularly  appointed 
agent  shall  be  entirely  at  the  risk  of 
the  owner  when  unloaded  from  cars 
or  until  loaded  Into  cars,  and,  when 
received  from'  or  delivered  on  private 
or  other  sidings,  shall  be  at  the  own- 
er's risk  until  the  cars  are  attached 
to,  and  after  they  are  detached  from, 
trains,  only  applies  to  deliveries  at 
stations  where  there  are  no  regularly 
appointed  agrents.  Jolly  v,  Atchison, 
etc..  R.  Co..  21  Cal.  A.  368.  131  P  1057. 

68.    See  cases  Infra  this  note. 

[a]  Bulk  dilpmsBts. — (l)  A  stipu- 
lation having  reference  to  "packages, 
contents  unknown,"  will  not  be  ap- 
plicable to  a  shipment  of  goods  in 
bulk,  the  nature  of  which  is  perfectly 
apparent  and  the  value  capable  of 
estimation.  Southern  Express  Co,  v. 
Crook.  44  Ala.  468.  4  AmR  140.  (2) 
Where  the  bill  of  lading  used  Is  a 
general  blank  form  for  all  klndp  of 


freight,  and  contains  the  words  "con- 
tents and  value  unknown,"  evidently 
Intended  to  apply  to  packages  the 
contents  of  which  are  concealed  from 
view,  such  words,  although  they  re- 
main in  the  bill,  do  not  apply  In  a 
case  where  the  shipment  Is  or  corn  in 
bulk,  loaded  into  the  car  from  an  ele- 
vator, the  character  of  which  the  car- 
rier is  bound  to  know,  TIbbltS  V. 
Rock  Island,  etc.  R.  Co.,  49  111.  A. 
567. 

[bl  MtsOeUTery^— Stipulation  In 
the  Dill  of  lading  that  the  weight, 
contents,  and  material  are  unknown 
to  the  carrier  will  not  affect  Its  lia- 
bility In  case  of  misdelivery  of  a  part 
of  the  goods  to  one  not  the  consignee. 
The  Nora,  14  Fed.  429. 

ea.  Illinois  Cent.  R.  Co.  v.  McClel- 
lan,  64  III.  58,  6  AmR  88  (holding  that 
mature  merchantable  corn  cannot  be 
rerarded  as  perishable  property). 

70.  See  cases  infra  this  note. 

[a]  dooda  In  hitlk. — "Seventy  thou- 
sand pounds  of  corn  In  bulk  is  not  a 
'package'  within  the  meaning  of  a 
printed  clause  In  a  bill  of  lading  re- 
stricting the  carrier's  liability  for  the 
loss  of  packages."  Rosensteln  v.  Mis- 
souri Pac.  R.  Co.,  16  Mo.  A.  225.  To 
same  effect  McCoy  v.  Erie,  eta, 
Transp,  Co.,  42  Md.  498. 

71.  The  Tomnry,  16  Fed.  601 
(where  a  clause  excusing  the  carrier 
from  accountability  for  "weight,  con- 
tents, packing,  marks,  and  damage" 
was  held  to  refer  to  damage  of  the 
goods  at  the  time  of  their  receipt,  and 
not  to  Injuries  received  subsequently 
on  the  voyage).  , 

72.  DwIgEt  Brewster,  1  Pick. 
(Mass.)  50,  11  AmD  183  (where  an 
exemption  of  liability  for  "all  bag- 
gage' was  held  not  to  covet  loss  of 
a  package  received  for  carriage  for 
compensation). 

73.  Richardson  v.  Chicago,  etc.,  R- 
Co.,  149  Mo.  811,  60  SW  782  (holding 
that  a  shipping  contract  limiting  the 
measure  of  recovery  for  "each  horse, 
mule,"  etc.,  does  not  cover  the  loss 
of  a  "Jack"). 

74.  Nashville,  etc.,  R.  Co.  v.  Stone, 
112  Tenn.  848„  79  SW  1031,  106  AmSR 
966  (holding  that  In  a  valuation 
clause  providing  that  the  carrier 
should  he  liable  In  case  of  loss  not 
exceeding  for  a  horse  or  mule  one 
hundred  dollars,  cattle  thirty  dollars 
each,  other  animals  Ave  dollars  each, 
the  term  "other  animals"  Included 
hogs). 

75.  Cream  City  R.  Co.  v.  ChlcMO, 
etc.,  R.  Co.,  63  Wis.  93,  23  NW  4257*8 
AmR  267  (holding  that  an  exenrptlon 
from  liability  for  carriages  does  not 
cover  loss  of  a  street  railway  car). 

76.  Davis  V-  Northern  Pac.  R,  Co., 
77  Wash.  261.  137  P  464. 

77.  Liverpool,  etc.,  Co,  v.  Phenlx 
Ins.  Co..  129  U.  S.  397,  9  SCt  469.  82 
L.  ed.  788;  Lake  Erie,  etc.  R.  Co.  v. 
Holland.  162  Ind,  406,  69  NE  138.  63 
LRA  948:  Terre  Haute,  etc..  R.  Co.  v. 
Sherwood,  132  Ind.  129.  31  NK  781.  32 
AmSR  239,  17  LRA  339:  Klrby  V. 
Adams  Express  Co.,  2  Mo.  A.  369; 
Brown  v.  Adams  Express  Co..  16  W, 
Va.  812;  Maslln  v.  B.iUimore,  etc., 
R.  Co..  14  W.  Va.  180.  35  AmR  748. 

78.  Kirby  v.  Adams  Express  Co..  2 
Mo.  A.  369. 

79.  Pierce  v.  Wells.  236  U.  S.  278, 
35  SCt  3B1,  59  L.  ed.  67G:  Central  R. 
Co.  V,  Bryant,  73  Ga.  722;  Southern 
Express  Co.  v.  Purcell.  37  Ca.  103.  92 
AmD  63:  Cllngan  y.  Cleveland!  etc.. 


188    [IOC.  J.] 


CARRIERS 


[§§  241-243 


given  au  opportunity  to  ship  without  limitations  he 
cannot  take  advantage  of  a  valid  special  contract 
and  then  repudiate  its  conditions  or  limitations.'*' 
It  is  only  where  the  contract  is  repudiated  hy  the 
carrier  that  the  limitation  is  abrogated.'^  But  in 
accordance  with  principles  heretofore  stated^^ 
where  the  express  language  or  evident  purpose  of 
the  stipulation  relieving  the  carrier  from  common- 
law  liability  is  to  exempt  it  from  liability  for  its 
own  negligence,  or  that  of  its  servants  or  agents, 
the  stipulation  is  against  public  policy,  and  is  there- 
fore void  and  of  no  effect.  Therefore,  if  the  stipu- 
lation is  against  all  liability,  it  is  invalid,  for  the 
manifest  purpose  of  such  a  general  stipulation  must 
be  to  relieve  from  negligence  as  well  as  from  other 
grounds  of  loss."  The  general  principle  that  a 
contract  relieving  the  carrier  from  liability  for  neg- 
ligence will  not  be  valid  is  applicable  also  where 
it  is  sought  to  escape  responsibility  for  goods  held 
for  delivery,  or  the  like.** 

[(  242]  b.  Exempt  Oauae  Must  Be  Proximate, 
The  loss  must  be  the  proximate  result  of  a  cause 


porter  Co.  v.  Adams  Bxpresa  Co.,  176 
III.  A.  74;  Truxino  v.  Texas,  etc..  R 
Co.,  7  Id.  A.  (Orleans)  18. 

[a]  Umlted  llabiUtr  m  to  Talva^ 

fl)  One  who  deliberately,  without 
fraud  or  imposition,  accepts  a  con- 
tract of  shipment  limitlne  the  recov- 
ery to  a  valuation  specified  in  -the 
filed  tariff,  but  who  la  given  the  priv- 
ilege of  payfns  Increased  rates  for  In- 
creased valuation  and  liability  up  to 
full  amount  as  also  specified  in  the 
filed  tariff,  la  limited  in  case  of  loss 
to  recover  the  specified  amount. 
Georse  N.  Pierce  Co.  v.  Wells,  236  U. 
S.  278.  SB  set  351,  B9  L.  ed.  676.  To 
same  effect  Cllngan  v.  Cleveland,  etc., 
R.  Co..  164  111.  A.  208.  (2)  "There  are 
alternative  rates  based  on  value  and 
the  shipper  names  a  value  to  secure 
the  lower  rate,  the  carrier.  In  the  ab- 
sence of  something  to  show  rebating 
or  false  billing  ...  If  sued  for 
their  loss  Is  Ifable  only  for  the  loss 
of  what  the  shipper  had  declared 
them  to  be  In  class  and  value." 
Great  Northern  R.  v.  O'Connor,  232 
U.  S.  60S,  616,  34  SCt  880,  68  L.  ed. 
703:  Chicago,  etc.,  R.  Co.  v.  Cramer, 

232  U.  S.  490.  84  SCt  388.  68  U  ed. 
497:  Kansas  City  Southern  R.  Co.  v. 
Carl.  227  U.  S.  639,  33  SCt  391.  67  L. 
ed.  683.  (3)  This  Is  so  regardless  of 
any  special  state  legislation  to  the 
contrary.  Chicago,  etc.,  R.  Co.  v. 
Cramer,  232  U.  490,  34  SCt  383.  58 
L.  ed.  490  [rev  1E3  Iowa  103,  133  NW 
3871.    Sec  also  suprn  9  211  et  seq. 

W.    Boston,  etc.,  R.  Co.  v.  Hooker. 

233  U.  S.  97.  34  SCt  526.  68  L.  ed. 
868,  LRA191EB  450.  -AnnCaslSlBD 
593;  Hart  v.  Pennsvlvania  R.  Co.,  112 
U.  S.  331.  5  SCt  151.  28  L.  ed.  717: 
Cleveland,  etc.,  R.  Co.  v.  Blind,  182 
Ind.  39R,  105  NE  483. 

81.  Coleman  v.  New  Tork,  etc.,  R. 
Co..  215  Masa.  45.  302  NE  92;  Mc- 
Kahan  v.  American  Express  Co..  109 
Mass.  270.  96  NE  785,  36  LRANS 
1046.  AnnCasl912B  612. 

83.    See  supra  j  195. 

83.  U.  S.— The  Oulldhall.  68  Fed. 
796  [aflT  61  Fed.  867,  12  CCA  4451; 
The  Iowa,  50  Fed.  561;  The  Hadji,  20 
Fed.  875.' 

Cal.— Pierce  v.  Southern  Pac.  Co., 
120  Cal.  156,  47  P  874,  52  P  302,  40 
LRA  350.  _ 

Conn,— Welch  v.  BQston,  etc.,  R. 
Co..  41  Conn,  333. 

Ind. — Michigan.  Southern,  etc.  R. 
Co.  V,  Heaton,  37  Ind,  448;  Indian- 
apolis, etc.,  R.  Co.  V.  Allen,  31  Ind, 
394, 

Ky. — Clnclnnatf.  etc.,  R.  Co.  v. 
Sanders.  118  Ky.  116,  119.  80  SW  488, 
26  KyLi  2333  fquol  Cycl. 

Mo. — Vaufrhn  v.  Wabash  R.  Co..  62 
Mo.  A.  461;  Blanchard  v.  Chicago, 
etc,  R,  Co..  60  Mo,  A.  267;  Potts  v, 
Wabash,  etc..  R.  Co..  17  Mo.  A.  394. 

Nebr. — Atchison.  .  etc.,    R.    Co.  v. 


Lawler,  40  Nebr.  356,  58  NW  968. 

N,  T. — Dorr  v.  New  Jersey  Steam 
Nav.  Co..  6  N,  Y.  Super.  136. 

Pa. — Willock  v.  Fennaylvanla  R. 
Co..  166  Pa.  184.  30  A  94^  45  AmSR 
674,  27  LRA  228;  Armstrong  v.  U,  S, 
Express  Co.,  159  Pa.-640.  28  A  448. 

Tenn. — Bird  v.  Southern  R.  Co.,  99 
Tenn.  719,  42  SW  451,  63  AmSR  866. 

Tex. — Pecos,  etc.,  R.  Co.  v.  Brooks, 
(Civ.  A.)  146  SW  649,  652  [quot  Cyc]; 
Atchison,  etc..  R.  Co.  v;  Orant,  6  Tex. 
Civ.  A.  6^4.  26  SW  286. 

See  Chicago,  etc.,  R.  Co.  v.  Wahr- 
man,  25  Okl.  147,  106  F  82S  (recog- 
nizing the  rule). 

84.  Woodburn  v.  Cincinnati,  etc.. 
R.  Co.,  40  Fed.  781;  Crawford  v. 
Southern  R.  Co.,  66  S.  C.  136,  34  SB 
80;  Pecos,  etc..  R.  Co.  v.  Brooks.  (Tex. 
Civ.  A.)  146  SW  649,  652  [quot  Cyc]; 
Pecos,  etc..  R.  Co. -v.  Hughes,  44  Tex. 
Civ.  A.  136,  98  SW  410.  See  also 
supra  |!  19&-208. 

as.  Western  R.  Co.  v.  Little,  86 
Ala.  169.  6  S  563;  Pacific  Express  Co. 
V.  Wallace.  GO  Ark.  100.  29  SW  32; 
Tarbell  V.  Royal  Exch.  Shipping  Co.. 
110  N.  Y.  170.  17  NE  721.  6  AmSR 
360:  Aaronson  v.  Pennsylvania  R. 
Co..  23  Misc.  066,  52  NTS  ^5;  Springs 
V.  South  Bound  R.  Co.,  46  S.  C.  104. 
24  SE  166. 

[a]  XUastmtlon.-.— A  carrier  may 
by  contract  determine  the  character 
under  which  It  shall  hold  the  goods 
when  in  Its  warehouse  at  the  place 
of  delivery,  so  long  as  It  does  not 
attempt  to  relieve  Itself  from  liabil- 
ity for  negligence.  Felge  v.  Michigan 
Cent.  R.  Cc.  62  Mich.  1,  28  NW  686. 

86.  Ga. — Richmond,  etc..  R.  Co.  v. 
Benson,  86  Ga.  203,  12  SE  367,  23 
AmSR  446, 

Ind, — Reid  v.  Evansvllle,  etc.  R. 
Co..  10  Ind.  A,  385,  35  NE  703. 

MlsB. — Yazoo,  etc.,  R.  Co.  v.  Mill- 
saps,  76  Miss.  855,  26  S  672,  71  AmSR 
543. 

Mo. — Oxley  v.  St,  Louis,  etc,  R. 
Co.,  65  Mo,  629;  Read  v.  St.  Louis, 
etc  ,  R.  Co..  60  Mo,  199. 

Eng. — Mitchell  v.  Lancashire,  etc., 
R.  Co.,  L.  R.  10  Q.  B.  256. 

Proximate  oana*  la  ffmwnl  see 
supra  S  153. 

87.  Read  v.  St.  Louis,  etc,  R.  Co., 
60  Mo,  199:  Condlct  v.  Grand  Trunk 
R.  Co,.  54  N.  T.  500. 

[a]  ZTagligant  axposTire  to  peril. — 
If  by  negllRence  of  the  carrier  the 
goods  have  been  subjected  to  special 
neril  the  carrier  will  be  liable.  V.  S. 
Express  Co.  v.  Kountze.  8  Wall. 
(U.  S.)  342,  19  L.  ed.  457:  The  Tan 
Bark  Case.  23  F.  Cas,  No.  13.742. 
Brown  Adm.  J31:  Pierce  v.  Southern 
Pac.  Co.,  120  Cal,  156,  47  P  874,  52  P 
302,  40  I'RA  350.  See  also  supra 
9!  153-162. 

88.  Boon  V.  The  Steamboat  Bel- 
fast. 40  Ala,  184.  88  AmD  761;  Mc- 


as  to  which  the  carrier  has  exempted  itself  from 
liability  in  order  that  it  shall  be  relieved  from  lia- 
bility under  such  exemption,"  and  the  excepted 
cause  of  liability  must  be  the  sole  cause  of  the  loss, 
for  if  the  negligence  of  the  carrier  mingles  with  it 
as  an  active  and  cooperative  cause  the  carrier  will 
be  responsible.*' 

[$  243]  10.  Custom  and  UsAge  as  Affecting  Car- 
rier's Liability.  A  general  usage  which  is  known 
to  the  parties  may  be  considered  in  determining 
the  construction  of  stipulations  limiting  the  car- 
rier's liability,  as,  for  instance,  where  it  is  shown 
that  "dangers  of  the  river"  is  understood  as  cover- 
ing loss  by  fire."  But  it  is  not  competent  by  proof 
of  usage  or  custom  to  impose  a  limitation  of  lia- 
bility not  provided  for  in  the  contract  of  shipment." 
Nor  will  a  general  custom  or  usage  on  the  part  of 
the  carrier  to  issue  bills  of  lading  with  a  stipula- 
tion therein  for  limitation  of  liability  be  sufficient 
to  show  that  in  a  particular  ease  in  which  no  such 
contract  is  accepted  by  the  shipper  it  is  bound 
thereby."    Public  policy  forbids  that  any  custom 

Clure  V,  Cox.  32  Ala.  617.  70  AmD 
662;  HIbler  v.  McCartney,  31  Ala. 
601;  Ezell  v.  Milter,  6  Port.  (Ala.) 
307;  Sampson  v.  Gazzam,  6  Port. 
(Ala.)  123,  80  AmD  678. 


ta]  A  gciMzsl  iiMm  at  tlM  post 

in  accordance  with  wmch  goods  alter 
delivery  and  aaaortment  on  the  wharf 
are  at  the  owner's  risk  may  be 
shown.  Pickering  v.  Weld,  169  Mass. 
522.  34  KB  1081. 

88.  U.  S.— The  Reeslde,  20  F.  Cas. 
No.  11,667,  2  Sumn.  567. 

III. — Illinois  Cent.  R.  Co.  v.  Smyser, 
88  III.  364,  87  AmD  801. 

Iowa. — McMillan  v.  American  Ex- 
press Co.,  123  Iowa  236,  98  NW  629. 

Md. — Orera  Prott,  etc..  Co.  v.  North- 
ern Cent.  R.  Co.,  106  Ud.  1,  66  A  4S6, 
124  AmSR  462. 

N.  Y.~ItobIn8on  V.  New  York,  etc., 
BS.  Co..  61  Aop.  DIv.  211.  71  NTS 
424;  Little  v.  Fargo.  43  Hun  23S. 

Oh. — Pittsburgh,  etc.,  R.  Co.  v.  Bar- 
rett. 86  Oh.  St.  448. 

Pa.— Coxe  V.  Helsley,  18  Pa.  243. 

Tenn, — Tumey  v.  Wilson,  7  Yerg. 
340,  27  AmD  615. 

Tex. — Pacific  Express  Co.  v.  Rud- 
man,  (Civ.  A.)  146  SW  268, 

[a]  TlinB  the  rule  of  a  railroad 
company  not  to  re-Ice  refrigerator 
cars  unless  they  could  get  six  hun- 
dred pounds  of  ice  In  the  ice  tanks 
unknown  to  a  shipper,  and  not  enri- 
braced  in  his  contract,  does  not  re- 
lieve the  company  from  the  duty  Im- 
posed by  the  contract  of  re-icing  the 
refrigerator  at  specified  points  in  the 
journey,  Orem  Fruit,  etc..  Co.  v. 
Northern  Cent.  R,  Co.,  106  Md.  1,  S6 
A  436,  124  AmSR  462. 

ib]  Bangers  of  navigation,  Are,  sto. 
.  common  carrier  on  a  canal  can- 
not In  .the  absence  of  an  express  con- 
tract limit  its  Habillty  by  saying 
that  by  a  custom  of  the  canat  car- 
riers are  not  liable  for  loss  resultinpf 
from  the  dangers  of  Are  or  a  navi- 
gable accident.  Coxe  v.  Heisley,  1ft 
Pa.  243. 

90.  Iowa. — McMillan  v.  American 
Express  Co.,  123  Iowa  236.  98  NW 
629. 

Mich. — McMillan  v.  Michigan  South- 
ern, etc,  R,  Co.,  16  Mich.  79,  93  Aml> 

208. 

N.  Y. — Reed  v.  Fargo,  4  SIlv.  Sup. 
174,  7  NYS  185. 

S.  C— Singleton  v.  HlUlard,  32  S. 
C.  L.  203. 

Vt. — Farmers',  etc.,  Bank  v.  Cham- 
plain  Transp.  Co..  18  Vt.  131. 

But  see  Cooper  v.  Berry.  21  Oa. 
526.  541.  68  AmD  468  (where  the 
court  said:  "I  think  therefore,  that 
a  carrier  may  limit  his  liability,  not 
onlv  by  an  express  contract,  hut  also 
by  acts  from  which  a  contract  Is  to 
be  Implied,  such  as  public  notice, 
known  to  the  person  for  whom  he 
carries,  that  he  will  not  be  answer- 


For  later  caaeB>  develovniMita  and  otutn^rea  In  the  law  see  cumulative  Annotations,  same  title,  page  and.note  puinlwr. 
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sball  release  the  carrier  from  liability  for  n^li- 
gonce;  one  of  the  first  requisites  of  a  custom  in 
derogation  of  a  eommon  lav  is  that  it  shall  not  be 
unreasonable."' 

[  i  244]  11.  Conflict  of  Laws  as  to  Validity  of  Con- 
tracts Umiting  Liability."'  Interstate  sMpments. 
As  heretofore  shown,  the  Carmack  amendment 
supersedes  all  policies  and  constitutional  or  statu- 
tory regulations  -of  a  particular  state  on  the 
subject  of  limited  liability  contracts  in  so  far  as 
interstate  shipments  are  concerned."^  It  follows, 
therefore,  that  no  question  can  now  arise  as  to  the 
condict  of  state  laws  in  respect  of  the  validity  of 
contracts  for  interstate  shipments  limiting  the  car- 
rier's common-law  liability,  and  all  previous  con- 
trary decisions  on  the  subject,  whether  state  or 
federal,  have  been  nullified, 

245]  12.  Waiver  or  Low  of  Benefit  of  L2mita- 
titma^*— «.  In  OeneraL  Hie  benefit  of  the  limitation 


contained  in  a  contract  limiting  the  carrier's  com- 
mon-law liability  may  be  waived."  Likewise  the 
benefit  of  such  a  limitation  may  be  forfeited  or 
lost  by  the  carrier."  Thus  the  benefit  of  the  limi- 
tation is  lost  by  making  a  charge  in  excess  of  a 
reduced  rate  which  constituted  the  consideration 
therefor,"  or  by  a  wrongful  conversion  of  the  ^ods 
by  tlie  carrier.^*  A  carrier  converting  goods  shipped 
under  a  contract  limiting  liability  to  a  specified  sum 
at  which  the  goods  are  valued  is,  notwithstandii^ 
the  contract,  liable  for  the  full  value  of  the  goods.* 
246]  b.  By  Deviation-~(l)  Statement  of  Bule.^ 
If  the  carrier  deviates  from  the  course  or  method 
of  shipment  stipulated  for  in  the  contract,  or  the 
one  customarily  used  and  which  the  shipper  has 
the  right  to  assume  will  be  used,  it  will  deprive 
itself  of  the  benefit  of  any  exemption  from  lia- 
bility found  in  such  contract.'  This  rule  in  no  way 
conflicts  with  the  general  rule  for  the  measuring  of 


able  for  the  loss  of  goods  committed 
to  him.  except  on  compliance  with 
certain  terms.  Any  other  acts  or 
facts  from  which  such  a  contract  Is 
to  be  Implied,  must  stand  on  the 
same  footina  with  this  of  notice. 
The  things  from  which  It  Is  possible 
to  imply  a  contract,  may  be  Indefl- 
nitely  numerous.  One  of  the  most 
common  of  those  things  is  usaga. 
There  Is  a  usage  by  which  the  parties 
liable  on  bills  of  exchange  and  prom- 
issory notes  payable  otherwise  than 
on  demand,  are  entitled  to  days  of 
grace.  From  this  usage  a  contract  Is 
now  implie^,  in  every  Instance,  that 
such  parties  shall  have  Buch  davs  of 

f race.  Usags  then,  may  be  a  thing 
rom  which  a  contract  may  be  Im- 
plied. And  it  may  be  a  thing  from 
which  the  contract  by  which  a  car- 
rier limits  his  liability  may  be  im- 
plied. .  .  .  The  most  to  be  said  In 
favor  of  this  usage  as  a  fact  from 
m-hlch  a  contract  was  to  be  Imolied, 
by  which  the  carriers  exempted 
themselves  from  liability  to  answer 
for  losses  by  Are.  Is,  that  It  was  a 
fact  furnishing  some  evidence  to  au- 
thorize the  implication;  how  much, 
was  a  question  for  the  Jury;  a  que»- 
tion  to  be  determined  by  a  comparl- 
5on  of  the  facts  of  usage,  with  all 
the  other  facts  In  the  case.  All  of 
vhlch  considered.  I  think  that  the 
following  part  of  the  charge  of  the 
Pourt  would  have  been  so  near  right 
thn.t  It  could  not  have  misled.  If  tlie 
"  ord  'may*  had  been  In  the  place  of 
the  word  'will.'  viz:  'If  the  proof 
kHows  that  it  was  the  custom  of  the 
b-jat  owners  on  the  Chattahoochee 
river  to  give  bills  of  lading  exempt- 
inff  them  from  the  damages  of  flre; 
that  this  custom  was  certain,  well- 
esiabllfhed  and  known  to  Col.  Harper, 
aurt  that  he  directed  Crichton  to 
make  out  a  bill  of  lading  and  deliver 
the  pam<>  to  Harper  &  Holmes,  upon 
the  arrival  of  the  boat,  and  that  such 
a  bill  of  lading  was  made  out.  then 
vou  will"  [mayj  'Infer  an  agreement 
of  exemption  from  the  damages  of 
fir*^' "). 

[pI  A.  bin  of  lading  Issued  and -ac- 
cepted after  slilpiue&t  may  be  bind- 
\n«  so  f.-ir  a.s  it  contains  usual  limt- 
tntlons  if  the  shipper  had  knowledge 
r>f  the  usual  terms.    See  Rupra  S  1S2. 

91.  Al'nm  v.  Pennsylvania  R.  Co., 
3  Pa.  Super.  33B  [rev  on  other 
grounds  183  Pa.  174.  38  A  700.  33 
LRA  S.'TSl  (where  It  was  said  that.  If 
a  .stipulation  or  a  condition  Is  ngainst 
puHlo  policy,  a  custom  to  the  same 
ff^C'Ct  must  be  pronounced  unreason- 
able). 

sa.    See     generally    Conflict  of 

93.  See  supra  {9  172.  230. 

For  eonSlot  of  laws  In  respect  of 
UmlteA  UahlUtr  eontraots  ox  ship- 
ment lMtw«»  A]iMrlea&  and  f  oretgn 
porta  see  Shipping  [36  Cyc  204  et 
seql. 

94.  'Whether  a  question  for  eoort 
er  Jwr  see  infra  9  601, 

M.    Texas,  etc.,  K.  Co.  v.  Cau,  120 


Fed.  15.  67  CCA  96  Jreh  den  120  Fed. 
646.  67  CCA  107  (afiriS4  U.  8.  427.  24 
set  663,  48  L..  ed.  105S)  ]:  Bathbone 
V.  New  York  Cent.,  etc.,  it.  Co.,  140 
N.  Y.  48,  36  NB  418. 

[a]  mntrattoas^d)  The  limita- 
tion of  the  carrier's  liability  to  a 
named  sum  does  not  preclude  the  re- 
covery of  a  larger  sum  which  de- 
fendant company's  general  agent 
promised  to  pay  by  way  of  compro- 
mise, since  such  terms  amount  to  a 
waiver  of  the  limitation.  Chicago, 
etc.,  R,  Co.  V.  Katzenbach,  118  Ind. 
174.  20  NE  709.  (2)  A  condition  In  a 
shipping  receipt  requiring  a  memo- 
randum In  writing  to  be  delivered  by 
the  shipper  stating  the  kind  and 
value  of  the  article  Is  a  condition 
which  the  carrier  may  waive;  and. 
where  the  carrier  was  fully  and  truly 
Informed  as  to  the  character  of  the 
property  and  that  it  belonged  to  the 
class  described  In  the  condition,  and 
it  accepted  it  without  Insisting  on 
the  written  memorandum.  It  may  be 
deemed  to  have  waived  a  further  ob- 
servance of  its  terms.  Rathbone  v. 
New  York  Cent.,  etc.,  R.  Co.,  140  N. 
Y.  48.  35  NE  418.  (3)  A  provision  in 
a  contract  of  shipment  exempting  the 
carrier  from  liability  for  loss  by  flre 
not  caused  by  Its  own  negligence  or 
that  of  its  servants  may  be  waived. 
Texas,  etc,  R.  Co.  v.  Cau.  120  Fed. 
IB,  57  CCA  35  [reh  den  120  Fed.  G4fi, 
57  CCA  107  (art  194  U.  S.  427,  24  SCl 
S63.  48  L.  ed.  1053)]. 

[b]  Consideration  for  waiver." 
The  act  of  a  consignor  of  cotton  in 
giving  up  an  Insurance  thereon  In 
hia  favor  and  taking  out  a  policy  In 
favor  of  the  carrier,  fully  protecting 
it  from  loss  or  destruction  by  flre. 
constituted  a  valuable  consideration 
for  a  promise  on  the  part  of  the  car- 
rier not  to  insist  on  a  provision  In 
the  bill  of  lading  exempting  it  from 
liability  for  loss  or  damage  by  (Ire. 
Texas,  etc.,  R.  Co.  v.  Cau,  120  Fed. 
15.  67  CCA  35  [reh  den.  120  Fed.  645. 
57  CCA  107  (aff  194  U.  S.  427,  24 
set  663.  48  L.  ed.  1053)]. 

96.  Ga. — Georgia  R.  Co.  v.  Cole.  68 
Ga.  623. 

Ind. — Cleveland,  etc.,  R.  Co.  v. 
Potts,  33  Ind.  A.  664,  71  NE  686. 

Ma.is. — John  Hood  Co.  v.  American 
Pneumatic  Service  Co.,  191  Mass.  27, 

77  NR  638. 

Mo. — Hendrlx  v.  Wabash  R.  Co.,  107 
Mo.  A.  127.  80  SW  970. 

Okl. — St.  LKiuis,  etc.  R.  Co.  v. 
Ladd.  33  Okl.  IGO,  124  P  461. 

Can. — Wilson  v.  Canadian  Dev.  Co., 
33  Can.  S.  C,  432  [allowing  app  9  B. 
C.  82]. 

Sec  al.'io  infra  SS  246,  247. 

97.  Hendrlx  v.  Wabash  R.  Co.,  107 
Mo.  A.  127.  80  SW  970. 

98.  Central  of  Georjria  R.  Co.  v. 
Chicago  Portrait  Co..  122  Oa.  11.  49 
SE  727,  lOG  AmSR  87:  Georgia  South- 
ern, etc..  R.  Co,  V.  Johnson,  121  Ga. 
231.  48  SE  807;  Savannah,  etc.,  R.  Co. 
V.  Sloat,  93  Ga.  803.  20  SR  219:  Na.-^h- 
vllle.  etr..  R.  Co.  v.  C,  V.  Trultt  Co., 
17  Oa,  A.  236,  66  SE  421;  People's 


State  Sav.  Bank  v.  Missouri,  etc.,  R. 
Co.,  192  Mo.  A.  614,  178  bW  isS; 
St  liouls.  etc.,  R.  Co.  V.  Wallace, 
(Tex,  Civ.  A.)  176  SW  764,  766;  Wil- 
son v.  Canadian  Dev.  Co.,  33  Can. 
S.  C.  432,  442  [allowing  app  9  B,  C. 
82]. 

"It  Is  Impossible  to  conceive  that 
such  a  clause  should  be  so  construed 
as  to  enable  the  carrier  wantonly 
to  destroy  the  goods  while  being  car- 
ried by  him  to  their  destination,  and 
possibly  at  a  time  and  place  when 
their  value  had  become  enormously 
enhanced,  and  then  say  tu  the  owner: 
"True  It  Is,  I  have  without  jusftflca- 
tlon  destroyed  your  goods,  but  I  am 
only  liable  to  pay  you  their  value 
at  the  place  of  shipment.'  We  do 
not  construe  this  clause  limiting  the 
amount  of  ihe  claim  which  the  owner 
of  the  goods  can  make  for  loss  or 
damage  to  his  property  as  extending 
to  cases  of  either  wanton  or  unjustl- 
flable  destruction  or  conversion  of 
the  goods."  Wilson  v.  Canadian  Dev. 
Co.,  supra. 

"There  Is  a  sound  public  policy. 
In  preventing  a  common  carrier,  who 
has  not  shipped  under  the  contract, 
from  maintaining  a  defense  of  a 
lesser  agreed  value  for  goods,  and 
In  allowing  the  shipper  to  recover  a 
greater  market  value,  after  the  car- 
rier has  been  guilty  of  converting 
the  goods.  The  consequence  of  such 
a  doctrine,  if  permitted,  can  be  read- 
ily discerned."  St.  Louis,  etc..  R.  Co. 
v.  Wallace,  supra. 

99.  St.  Loufs,  etc.,  R.  Co.  v,  Wal- 
lace, (Tex.  Civ.  A.)  176  SW  764.  And 
see  cases  cited  In  preceding  note, 

ta]  Where  Inferior  anunals  are 
Btltnted  for  those  comprising  an 
Interstate  shipment  under  a  contract 
limiting  liability  to  an  agreed  valu- 
ation for  each  animal,  damages  are 
recoverable  on  the  basis  of  actual 
value,  unless  wrongful  conversion 
and  gross  or  wanton  negilfrenco  of 
the  carrier  Is  negatived,  Nashville, 
etc.,  R.  Co.  V.  C.  V.  Truitt  Co.,  14  Ga. 
A.  767,  82  SE  465. 

1.  Operation  and  effcot  of  devia- 
tion In  general  see  supra  5S  156-160. 

S.  U.  S. — Constable  v.  National 
SS.  Co.,  154  U.  S.  61,  14  SCt  1062. 
38  I...  ed.  903:  Hostetter  v.  Park.  137 
U.  S.  30,  II  SCt  1.  34  L.  ed.  668; 
Hunneweli  v.  Taber.  12  P.  Cas.  No. 
6,880,  2  Sprague  1. 

Conn.— Crosby  V.  Fitch,  12  Conn. 
410,  31  AmD  745. 

Fla. — Atlantic  roast  Line  R.  Co,  v, 
Hinely-Stevens  Co.,  64  Fla.  176.  60 
S  749,  AnnCaf<1914B  999. 

Ga. — Georgia  R.  Co.  v.  Cole,  68  Oa. 
623;  Phillips  v.  Brigham,  26  Oa.  617, 
71  Amn  227. 

111.— Dun.seth  V,  Wade.  8  111.  286; 
Coyne  v.  Grand  Rapids,  etc,  R.  Co,, 
185  111.  A.  431. 

Ind. — Cleveland,  etc..  R,  Co.  v. 
Potti?.  33  Ind.  A.  564.  71  NE  GSB. 

Iowa. — Stewart  v.  Merchants'  Des- 
patch Transp.  Co..  4T  Iowa  229,  29 
AmR  476. 

Mass. — McKahan  y.  Am  erlcaji  i  Ehc- 
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damages  for  breach  of  contract  of  carriage  which 
limits  recovery  for  breach  of  such  contract  to  such 
damages  as  might  reasonably  be  supposed  to  havB 
been  within  the  contemplation  of  the  parties  at  the 
time  when  the  contract  was  made  as  a  probable 
result  of  the  breach* 

[$  247]  (2)  AppUcationa  of  Rule.  The  doctrine 
of  unlimited  liability  in  case  of  deviation  applies  to 
live  stock  shipments  as  well  as  to  shipments  of 
merchandise.*  The  simplest  class  of  cases  in  which 
this  principle  has  been  applied  is  where  the  devia- 
tion '  or  departure  is  the  proximate  cause  of  the 
loss."  However,  the  principle  has  been  applied  in 
cases  where  it  was  not  possible  to  say  that  the 
deviation  or  departure  was  the  proximate  cause  of 
the  loss,  but  where  the  loss  ■  occurred  during  the 
continuance  of  the  deviation  or  departure;"  and  it 
has  been  applied  also  where  the  deviation  was  not 


the  proximate  cause  of  the  damage  done  to  the 
goods  shipped,  and  where  it  did  not  occur  while  the 
deviation  was  in  effect/  The  rule  has  been  applied 
in  respect  of  limitations  of  liability  against  loss 
by  fire,*  to  limitations  of  liability  for  loss  or  injury 
occurring  on  the  line  of  a  connecting  carrier,"  to 
limitations  of  liability  for  delay,"  to  loss  by  heat, 
frost,  wet,  or  decay,"  and  to  limitations  as  to  the 
amount  of  recovery  in  case  of  loss  or  injury.^' 

248]  IS.  As  to  Carriage  of  Goods  Not  within 
Scope  of  Duty  to  Carry — a.  In  General.  Where  the 
goods  offered  for  shipment  are  such  as  the  carrier 
is  not  bound  to  accept  for  transportation,  it  may,  if 
it  chooses  to  carry  them,  impose  such  limitations 
on  its  common-law  liability  as  common  carrier  as 
it  sees  fit."  In  other  words,  it  enjoys  the  same 
freedom  of  the  right  of  contract  as  other  corpora- 
tions or  persons  and  may  name  the  conditions  under 


press  Co.,  209  Mass.  270,  95  NE  785. 
3B  LRANS  1046  and  note,  AnnCas 
1912B  612  and  note;  Waltham  Utg. 
Co,  V.  New  York,  etc.,  SS.  Co.,  204 
Mass.  253.  90  NE  560,  17  AnnCas  S37 
and  note. 

Mich.— H«mck  V.  Webster.  S  Mich. 
288. 

Mo, — Eckles  v.  Missouri  Pac.  R. 
Co.,  112  Mo.  A.  240,  87  SW  99. 

N.  Y.— Robertson  v.  National  SS. 
Co.,  139  N.  y.  416,  34  NE  1053  [rav 
14  NYS  313];  Rawson  v.  Holland,  69 
N.  Y.  611,  17  AmR  394;  Maffhee  v. 
Camden,  etc.,  R.  Traiisp,  Co.,  46  N. 
Y.  514,  6  AmR  124;  Lynch  v.  New- 
York  Cent.,  etc.,  R.  Co.,  89  Misc.  472, 
t63  NYS  633;  Uptesrove  v.  New  Jer- 
sey Cent,  R.  Co.,  16  Ml-fc.  14,  37  NYS 
659;  Inealls  v.  Brooks,  1  Edm.  Sel. 
Cas.  104. 

Pa. — Philadelphia,  etc.,  R.  Co.  v. 
Beck,  125  Pa.  620,  17  A  506,  11  Am 
SR  924;  Hand  v.  Baynes,  4  Whart. 
204,  33  AmD  B4. 

S.  C. — Chartrand  V,  Southern  R. 
Co..  65  S.  C.  479.  67  8E  741;  Davis 
V.  Blue  Ridge  R.  Co..  81  S.  C.-466. 
62  SE  856. 

Tenn. — Illinois  Cent.  R.  Co.  v. 
Southern  Seatins.  etc.,  Co.,  104  Tenn. 
568.  58  SW  303,  50  LRA  729,  78  Am 
SR  933. 

Tex. — St.  Louis  Southwestern  R. 
Co.  V.  Louisiana,  etc..  Lumber  Co.,  50 
Tex.  Civ.  A.  179.  10»  SW  1143;  Texas, 
etc.,  R.  Co.  V.  Davis,  2  Tex.  A.  Civ. 
Cas.  fi  190. 

Eng. — Kish  V.  Taylor,  [1911]  1  K. 
B.  625.  2  BRC  575;  Thorley  v.  Or- 
chis SS.  Co,,  [1907]  1  K.  B.  660,  7 
AnnCas  281,  2  BRC  566:  Mattet  v. 
Great  Eastern  R.  Co.,  [1899]  1  Q.  B. 
309;  Davis  v.  Garrett.  6  Blng.  716.  19 
ECL  321.  130  Reprint  1456i  6  BRC 
273;  BaUan  v.  Joly.  6  T.  I..  R.  345. 

Can. — Grand  Trunk  R.  Co.  v.  Fitz- 
gerald, 5  Can.  S.  C.  204. 

Ont. — Corby  v.  Grand  Trunk  R.  Co., 
6  OntWR  492. 

[a]  Beaaons  for  role. — <l>  It  han 
been  suggested  that  the  true  reason 
for  the  rule  is  that  the  fact  of  the 
deviation  Is  to  do  away  with  the  ex- 
press contract  altoKether,  at  least  at 
the  election  of  the  shipper.  In  other 
words,  the  breach  of  the  express  con- 
tract of  Bhipment  which  takes  place 
when  there  Is  a  deviation  from  the 
route  or  a  departure  from  the  mode, 
method,  or  manner  of  tran-sporlation. 
is  such  a  breach  on  the  part  of  the 
carrier  that  the  shipper  can  rescind 
the  express  contract  of  shipment. 
McKahan  v.  American  Express  Co.. 
209  Mass.  270.  35  NE  785.  35  LUANS 
1046,  AnnCa8l912B  612.  (2)  This  l-i 
substantially  the  view  taken  by  the 
court  in  Ballan  v.  .Toly,  6  T.  L.  H. 
345.  (3>  "The  undertaking  not  to 
deviate  has  the  etfect  of  a  condition, 
or  a  warranty  .  ,  .  and.  if  that 
condition  Is  not  compiled  with,  the 
failure  to  comply  with  It  displaces 
the  contract.  It  goes  to  the  root  of 
the  contract,  and  Its  performanc^e  \i* 
a  condition  precedent  to  the  right  of 
the  shipowner  to  put  the  contract  in 


suit."  Thorley  v.  Orchis  SS.  Co., 
flB071  1  K.  B.  660,  667,  7  AnnCas 
281.  2  BRC  565.  (4)  "The  carrier 
having  broken  in  a  material  part  one 
of  the  covenants  in  an  express  con- 
tract to  be  performed  on  its  part, 
cannot  in  reason  or  Justice  call  upon 
a  shipper  to  perform  his  covenants 
contained  in  the  same  contract." 
Lynch  v.  New  York  Cent.,  etc..  R. 
Co.,  89  Misc.  472,  480.  153  NYS  633. 

[b]  Wliere  »  carrier  transported 
property  1>7  freight  Instead  of  ]>y 
passenger  train  as  provided  In  the 
contract  of  shipment,  he  was  not  en- 
titled to  the  exemption  in  the  con- 
tract. Pavitt  V.  Lehigh  Valley  R. 
Co.,  163  Pa.  302.  26  A  1107. 

3.  St.  Louis  Southwestern  R.  Co. 
V.  Louisiana,  etc..  Lumber  Co.,  50 
Tex.  Civ.  A.  179.  109  SW  1143. 

4.  Atlantic  Coast  Line  R.  Co.  v. 
Hlnely-Stephens  Co.,  64  Fla.  175.  60 
S  749.  AnnCaal914B  999;  McKahan  v. 
American  Express  Co.,  209  Mass.  270. 
96  NE  785,  35  LRANS  1046.  AnnCas 
1912B  612;  Pavitt  v.  Lehigh  Valley 
R.  Co.,  153  Pa.  302.  25  A  1107;  Pecos, 
etc..  R.  Co.  V.  Hughes,  44  Tex.  Civ. 
A.  135,  98  SW  410;  Gulf,  etc.,  R.  Co. 
V.  Harris.  (Tex.  Civ.  A.)  72  SW  71. 

5.  Hunnewell  v.  Taber,  12  F.  Cas. 
No.  6,880,  2  Sprague  1;  Hand  v. 
Baynes,  4  Whart.  (KL)  204,  S3  AmD 
54. 

6.  SI  cat  v.  Fagg,  6  B.  &  Aid.  342, 
7  ECL  191.  106  Reprint  1216. 

7.  Thorley  v.  Orchis  SS.  Co.. 
[1907]  1  K.  B.  660,  7  AnnCas  281  and 
note,  2  BRC  566;  Ballan  v.  Joly,  6 
T.  L.  R.  345  (in  both  of  which  cases 
the  principle  of  the  decision  was  that 
the  deviation  amounted  to  a  failure 
to  comply  with  a  condition  precedent 
and  displaced  the  express  contract, 
Independenlly  of  any  question 
whether  the  deviation  had  any  bear* 
Ing  on  the  particular  loss  complained 
of,  and  that  It  was  not  necessary 
to  trace  the  loss  which  has  occurred 
to  the  deviation). 

8.  Stewart  v.  Merchants'  Despatch 
Transp.  Co.,  47  Iowa  229,  29  AmR 
476;  Robinson  v.  Merchants'  Despatch 
Transp.  Co..  45  Iowa  470  (In  both  nf 
which  cases  goods  were  shipped  to 
be  carried  through  in  the  same  car, 
but  were  utiloaded  and  put  into  a 
warehouse  during  transit  and  there 
burned). 

0,    See  case  Infra  this  note. 

[a]  mnatratloas. — (1)  Where  a 
carrier  i.ssues  a  through  bill  of  lad- 
ing to  a  point  beyond  its  line  and 
contracts  that  It  shall  not  be  liable 
fnr  damage  not  occurring  on  Its  line, 
and  the  route  is  designated  in  the 
contract,  and  the  carrier  solccts  an- 
other carrier  to  complete  the  trans- 
portation, and  damasre  occurs,  the 
Initial  carrier  Is  responsible.  South- 
ern R.  Co.  V,  Frank,  5  Oa.  A.  574.  65 
SE  656.  (2)  Where  in  a  suit  for  the 
loss  of  goods  against  the  Initial  car- 
rier it  produced  a  receipt  from  the 
connecting  carrier  in  which  the  des- 
tination wan  different  from  that  given 
In  the  bill  of  lading,  the  Initial  car- 


rier could  not.  If  this  mistake  caused 
the  loss,  claim  advantage  of  a  stip- 
ulation In  the  bill  of  lading  that  It 
should  not  be  liable  for  loss  not  oc- 
curring on  its  portion  of  the  route, 
nor  of  Civ.  Code  (1902)  {  2178,  dis- 
charging from  liability  an  initial 
carrier  producing  a  receipt  for  the 
goods  from  the  first  connecting  car- 
rier. Chartrand  v.  Southern  It,  Co.. 
86  S.  C.  479.  67  SE  741.  (3)  Under 
a  contract  for  transportation  without 
a  change  of  cars,  the  carrier  cannot 
avail  itself  of  a  stipulation  against 
responsibility  for  damage  beyond  its 
own  line,  where  there  has  been  a. 
change  of  cars  after  the  goods  left 
the  possession  of  the  cotftracting  car- 
rier, Galveston,  etc.,  R,  Co.  v.  Alli- 
son, 59  Tex.  193.  (4)  A  railway 
company  limiting  its  liability  to  Its 
own  line  In  a  contract  of  shipment 
of  freight  Is  liable  for  the  n.egngence 
of  its  agent  In  billing  the  freight 
to  a  different  place  on  the  line  of 
the  connecting  carrier  from  that 
called  for  In  the  contract.  Gulf,  etc.. 
R.  Co.  V.  Harris.  (Tex.  Civ.  A.)  72 
SW  71.  (6)  A  contract  limiting  the 
liability  of  a  company  to  damages 
occurring  on  its  own  lines  does  not 
exempt  the  company  from  liability 
for  damages  caused  by  the  abuse  of 
the  shipment  while  In  the  hands  of 
a  connecting  road  other  than  that 
over  which  It  had  contracted  to  ship. 
Texas,  etc..  R.  Co.  v.  Boggs,  (Tex. 
Civ.  A.)  40  SW  20. 

10.  Mallet  v.  Great  Eastern  R.  Co., 
[1899]   1  Q.  B.  309. 

11.  Corby  v.  Grand  Trunk  R.  Co.. 
6  OntWR  492. 

la.  Atlantic  Coast  Line  R.  Co,  v. 
Hinely-Stephens  Co..  64  Fla.  176,  60 
S  749,  AnnCasl914B  999;  McKahan  v. 
American  Express  Co.,  209  Mass.  270. 
96  NE  785.  35  LRANS  1046.  AnnCas 
1S12B  612, 

13.  U.  S  — Wilson  V.  Atlantic  Coast 
Line  R.  Co.,  129  Fed.  774  [aft  133 
Fed.  1022.  66  CCA  486]. 

Cal. — California  Powder  Works  v. 
Atlantic,  etc..  R.  Co.,  113  Cal.  349,  4  5 
P  691,  36  LRA  648  and  note  (^n- 
powder). 

Ind. — Cleveland,  etc.,  R.  Co.  v. 
Henry,  170  Ind.  94,  83  NE  710;  Pitts- 
burgh, etc.,  R.  Co.  v.  Mahoney.  148 
Ind.  196,  46  NE  917,  47  NE  464,  62 
AmSR  503.  40  LltA  101;  Louisville, 
etc..  R.  Co.  V.  Keefer,  146  Ind.  21, 
44  NE  796.  68  AmSR  348.  38  LRA  9S. 

Mass. — Robertson  v.  Old  Colony  R. 
Co.,  156  Mass.  636,  31  NE  650,  32  Am 
SR  482. 

Mich. — Mehegan  v.  Boyne  City,  etc, 
R,  Co..  178  Mich.  694.  141  NW  905. 
148  NW  173.  LRA1915E  1170. 

N.  Y. — Toy  V.  Long  Island  R.  Co., 
26  Misc.  792.  56  NTS  182  (glassware). 

Tex. — Missouri,  etc.,  R.  Co.  v.  Car- 
ter, 95  Tex.  461,  68  SW  159. 

And  see  cases  Infra  I  249. 

"A  common  carrier  may.  undoubt- 
edly, become  a  'private  carrier,  or 
bailee  for  hire.  when,  as  a  matter  or 
accommodation  or  special  engagre- 
ment,  he  undertakes  to  carry  sorne- 


t^r  latsr  oasM,  OeTslopnunts  and  oliana'**  In  the  law  see  cumulative  Annotations,  ^^j^^fC^^  j^^ber. 
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•■vhicb  it  will  undertake  the  tranaportation."  This 
ia  not  violative  of  public  policy.*^ 

[$  249J  b.  Loss  or  Injury  Caused  by  Negligence. 
The  general  rule  that  common  carriers  cannot  secure 
immunity  from  liability  for  their  Diligence  by 
contract  has  no  application  when  a  railroad  com- 
pany is  acting  outside  the  performance  of  its  duty 
as  a  common  carrier.  In  such  case  it  is  dealing 
with  matters  involving  ordinary  considerations  of 
contractual  relation ;  those  who  choose  to  enter  into 
an  engi^ment  with  it  are  not  at  a  disadvantage, 
and  its  stipulations  even  against  liability  for  its 
own  n^lect  are  not  repngnant  to  the  requirements 
of  its  public  service,  but  the  rule  extends  no  fur- 
ther than  the  reason  for  it.^'  There  may  be  special 
engagements  which  are  not  embraced  within  its 
duty  as  a  common  carrier,  although  their  perform- 
ance may  incidentally  involve  the  actual  transporta- 
tion of  persons  and  things  whose  carriage  in  other 
circumstances  might  be  within  its  public  obliga- 
tion/^ as,  for  instance,  the  transportation  of  men 
and  supplies  required  by  a  construction  company 
in  grading  an  extension/^  And  a  contract  for  such 
transportation  at  reduced  rates  may  validly  stipu- 
late against  liability  for  negligence."  This  prin- 
ciple has  also  been  applied  to  the  carriage  of  ex- 
press matter,  the  view  being  taken  that  railway 
companies  althoi^  eommon  carriers  may  contract 

IX.  SmPPINO  BEOEIPTB,  BILLS  OF 

250]  A.  Receipts.  The  validity  of  stimulations 
e(Hitained  in  shipping  receipts  by  which  it  is  at- 
tempted to  limit  the  liability  of  the  carrier  has 
already  been  discussed.^  In  accordance  with  the 
general  principles  elaborated  in  that  conneetion,  it 
is  iisnally  held  that  a  receipt  given  by  the  canier 
to  the  shipper,  in  so  for  as  it  contains  stipulations 
as  to  the  transportation,  constitutes  the  contract 
under  which  the  goods  are  to  be  transported,  and 
its  terms  are  binding  on  both  parties.^'  And  there- 
fore its  terms  cftnnot  be  varied  or  added  to  by  parol 
evidraice.^  But  even  in  this  light  a  carrier's  re- 
ceipt is~  not  conclusive  evidence  of  the  contract,*" 
for  parol  evidence  is  admissible  to  show  that  the 
written  instrument  never  had  any  legal  existing  or 

thinp-  which  It  is  not  his  business 
to  carrj'-"  New  York  Cent,  R.  Co.  v. 
I^ckwood.  17  Wall.  (U.  S.)  357,  377. 
21  L.  ed.  627;  Wil.son  v.  Atlantic 
Coast  Line  R.  Co..  123  Fed.  774  [afE 
133    Fed.   1022,   66  CCA  48C]. 

1*.    Cleveland,    etc.,    R.    Co,  v. 
Henry.  170  Ind.  94.  83  NE  710, 

■15.  Ferrari  v.  New  York  Cent., 
etc..  R.  Co..  162  App.  Dlv.  6,  147  NYS 
376. 

la.  \J.  S.— Sante  F$.  etc..  R.  Co. 
V.  Grant  Bros.  Constr.  Co.,  228  U.  S. 
177.  33  set  474,  67  L.  ed.  787. 

Arias. — Santa  Ft,  etc.,  R.  Co.  v. 
Grant  Bros.  Constr.  Co..  13  Ariz.  ISG. 
Ji'S  P  467  [rev  on  other  grounds  228 
U.  S.  177.  33  sot  474,  67  X..  ed.  787]. 

Mich. — MeheEan  v.  Boyne  Clfy. 
etc.,  R.  Co.,  178  Mich.  694.  141  NW 
SOS.  148  NW  173.  L,RA1915B  1170. 

N.  Y. — Ferrari  V.  New  York  Cent., 
etc..  R.  Co..  162  App.  Dfv.  6.  147  NYS 
376. 

Tex. — Missouri,  etc.,  R.  Co.  v.  Car- 
ter, 95  Tex.  461,  68  SW  159. 

17.  Northern  Pac.  R.  Co.  v.  Adams, 
1S3  tr.  S.  440,  24  set  856,  47  L,.  ed.  346. 

18.  Santa  F#.  etc..  R.  Co.  v.  (Srant 
Bras.  Constr.  Co.,  228  IT.  S.  177,  33 
set  474.  57  L.  ed,  787. 

IS.  Santa  Ff,  etc..  R.  Co  v.  Grant 
Bros.  Constr.  Co.,  228  V.  S.  177,  33 
set  474.  57  li.  ed.  787  [rev  13  Ariz. 
186.  108  P  4671. 

an.  Pittsburgh,  etc..  R.  Co.  v.  Ma- 
honey.  148  In£  196,  46  NE  917,  47 
NTS  4«4.  62  AmSR  BOS.  40  LRA  1111. 

81.   ZxpMM  mMMVftis  see  infra. 


as  private  carriers  to  transport  express  matter  for 
express  companies  as  such  matter  is  usually  car- 
ried, and  in  that  capacity  may  properly  require  ex- 
emption from  liability  for  negligence  as  a  coijidition 
to  the  obligation  to  carry.^  Likewise  the  principle 
has  been  applied  to  carriers  of  express  messengers^ 
it  being  held  that  the  carrier  may  make  a  contract 
by  which  an  express  messenger  as  a  condition  of 
the  carrier's  employment  assumes  all  risk  of  injury 
while  so  riding,  whether  from  negligence  of  the  car- 
rier's servants  or  otherwise.^^  So  the  principle  has 
frequently  been  applied  in  the  hauling  of  circua 
trains  owned  by  the  circus  proprietors,  where  the 
carrier  furnishes  men  and  motive  power  to  trans- 
port the  train  which  is  to  be  operated  under  the 
management  and  the  control  of  the  circus  pro- 
prietor,^ or  where  the  proprietors  of  the  circus 
train  agree  to  load  and  to  unload  the  cars,  the  car- 
rier's servants  having  no  right  to  direct  the  same.** 
Under  these  circumstances  it  has  been  held  that  ' 
the  carrier  may  validly  contract  against  loSs  or 
injury  to  person  or  property  of  the  circus  train 
from  any  cause  whatsoever.^  Similarly  it  has  been 
held  that  a  railroad  company  can  limit  its  liability 
for  negligence  to  operators  of  a  motor  car  owned 
by  an  independent  company  and  run  on  the  railroad 
with  the  company's  permission.'^ 
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binding  force,  and  was  given  under  such  circum- 
stances that  it  failed  to  state  the  agreement  of  the- 
parties."  The  fact  is  that  so  far  as  such  an  instm-  . 
ment  is  and  purports  to  be  only  an  acknowledgment 
of  the  receipt  of  the  goo^  it  is  not  a  contract  at 
all.  If  it  puiports  to  contain  a  stipulation  with 
reference  to^  the  transportation  it  may  of  course 
constitute  a  'contract  and  be  binding,  but  if  it  pur- 
ports to  be  only  a  receipt,  even  though  it  contains 
a  memorandum  as  to  the  rate  of  freight,  it  will  not 
be  conclusive."  Where  a  bill  of  lading  or  a  re- 
ceipt is  delivered  after  shipment,  under  a  prior 
contract,  whether  oral  or  written,  it  will  not  supers 
scde  the  agreement  under  which  the  shipment  was 
made."  On  the  other  hand,  if  the  receipt  indicates 

was  an  Implied  agreement  on  tha 
part  of  the  carrier  to  take  the  goods 
to  their  destination.  lAndes  v.  Pa- 
cific R.  Co..  50  Mo.  346. 
as.  See  infra  S  360  et  seq. 
Parol  aridanoe  nnendlr  see  Evi- 
dence [17  Cyc  5671. 

23.  Pereira  v.  Central  Pac.  R.  Co., 
G6  Cal.  92.  4  P  988. 

30.  Pur  cell  v.  Southern  £hcpr«BS 
Co..  34  Ga.  315. 

[a]  Amblirnoiia  teznu  <1>  in  the 
receipt  may  be  explained  fay  parol 
evidence.  Savannah,  etc.,  R.  Co.  V. 
Collins,  77  Ga.  376,  3  SE  416.  4  Am 
SR  87.  (2)  For  Instance,  where  the 
letters  "C.  O.  D."  are  used,  parol 
evidence  Is  admissible  to  explain 
their  meaning-  American  Express  Co. 
V.  Lesem,  39  111.  312;  Collender  v. 
Dinsmore,  55  N.  Y.  200,  14  AmR  224. 

31.  Wood  V.  Steamboat  Fleetwood, 
22  Mo.  560. 

[a.']  Xsaepe&amt  oral  affraemmitj — 
It  may  be  shown  that  there  was  an 
independent  and  collateral  oral 
agrreement  outside  of.  or  supersedlnti^ 
the  terms  of  the  receipt.  The  evi- 
dence as  to  the  whole  tran.«!actlon 
should  be  considered  In  determining 
what  the  contract  was.  Tlnlon  H-, 
etc..  Co.  V.  Rieirel.  73  Pa.  72. 

38.  The  Arctic  Bird.  109  Fed.  167; 
Missouri,  etc.,  R.  Co.  v,  Linton.  (Tex. 
Civ.  A.)  141  SW  129;  King  v.  Wood- 
bridge.  34  Vt.  56B:  Strohn  v.  Detroit, 
etc.,  R.  Co.,  21  Wis.  664,  94  AmD 
564.  See  also  Raker  v.  Michigan, 
etc.,  R.  Co..  42  III.  7>r<3iicago,  ate.. 
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33.  Clough  v.  Grand  Trunk  West- 
ern R.  Co..  155  Fed.  81,  So  CCA  1, 
11  LRANS  446;  Cleveland,  etc..  R. 
Co.  V.  Henry.  170  Ind.  94.  83  NE  710; 
Coup  V.  Wabash,  etc.,  R.  Co.,  56 
MIeh.  Ill,  22  NW  215,  56  AmR  374; 
Ferrari  v.  New  York  Cent,,  etc,  R. 
Co..  1G2  Apn.  Div.  6,  147  NYS  376. 
See  also  Cliicago.  etc.,  R.  Co.  v.  Wal- 
lace. GG  Fed.  506,  14  CCA  257,  30 
LRA  IGt  and  note. 

33.  Wilson  V.  Atlantic  Coast  Line 
R.   Co..    129   Fed.   774    [aff  133  Fed. 
1022,  66  CCA  4861;  Robertson  v.  OM 
Colony  R.  Co.,  166  Mass.  525,  31 
660,  S2  AmSR  482. 

34.  Pee  cases  supra  notes  22,  23. 

35.  Mehegan  v.  Boyne  Cltjr.  etc.. 
R.  Co..  17tf  Mich.  694.  141  NW  905. 
148  NW  173.  LRA1915B  1170. 

38\i.    Contracts   tot  oarrlnn  by 
water  seo  Shipping;  [36  Cyc  206]. 
ae.    See  supra  S!  177-181. 
37.    McMillan  v.  Michigan,  etc.,  R. 
Co.,  16  Mich.  79,  93  AmD  208;  Collen- 
der V.  ninsmore,  55  N.  Y.  20O.  14  AmR 
224;  HuntlnKtPn  v.  Dinsmore.  4  Hun 
{N.  Y.)  60.  6  Thomps.  &  Co.  195;  Sou- 
met  V.  National  Express  Co.,  66  Barb, 
m.  Y.1    284;  Fnlketian  v.  Fare-o. 
N.  Y.  Suner.  332.  44  HowPr  325  rnff 
-^R  N.  Y.  64  2];  Union  SS.  Co.  v.  T>rys- 
dile.  3?  r-an.  S.  C.  379. 

ra1  Wliere  tlw  rMStot  was  in  tkm 
nsnal  form,  and  stated  that  the  goods 
were  to  be  delivered  at  a  point  on 
another  road.  It  was  held  that  there 
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that  a  subsequent  bill  of  lading  contaiDing  the  con- 
tract 13  to  be  issued,  then  it  will  be  superseded  by 
the  bill  of  lading  when  issued,  so  far  as  its  terms 
are  different  from  those  in  the  ordinary  bill  of  lad- 
ing."^ A  receipt  showing  delivery  of  the  goods  to 
the  carrier  and  reciting  that  they  were  received  in 
good  order  is  evidence  that  the  goods  were  received 
in  good  order.^*  However,  it  is  not  eonelusive  of 
the  question,  but  constitutes  merely  an  admission, 
subject  to  explanation;"  and  as  regards  a  connect- 
ing carrier  it  has  not  even  that  effect.  The  con- 
necting carrier  is  in  no  way  affected  by  such  an 
admission.^  Likewise  it  is  not  conclusive  as  to 
the  amount  of  goods  receipted  for,  and  it  is  always 
competent  to  show,  as  between  the  parties,  that  the 
quantity  actually  delivered  was  less  than  that  named 
in  the  receipt,^'  nor  is  it  conclusive  as  to  their 


quality.^  A  recital  of  what  a  sealed  package  is 
"said  to  contain"  is  not  even  prima  facie  evidence 
of  the  contents.^"  The  duty  of  the  carrier  safely  to 
transport  the  goods  with  reasonable  dispatch  and 
to  deliver  them  to  the  consignee  at  the  point  of 
destination  exists  even  though,  there  is  no  shipping 
contract.*'* 

t$  251]  B.  Bills  of  Lading"— 1.  Nature;  What 
Constitutes;  Duty  to  Issue.  An  instrament  issued 
by  the  carrier  to  the  consigoor,  consisting  of  a 
receipt  foi"  the  goods  and  an  agreement  to  carry 
them  from  the  place  of  sliipment  to  the  place  of 
destination,  is  a  bill  of  lading.*^  The  instrument  is 
twofold  in  its  character;  it  is  a  receipt  as  to  the 
quantity  and  description  of  the  goods  shipped,  and 
a  contract  to  transport  and  deliver  the  goods  to  the 
consignee  or  other  person  therein  designated,  on 


R.  Co.  V.  Hull,  76  111.  A.  408  (both 
-recoKnizine  the  rule). 

[a]  Saaaon  for  ml*. — "Having 
previously  entered  Into  a  special 
verbal  agreement,  he  may  rightfully 
assume,  In  the  absence  of  notice  to 
that  effect,  that  It  Is  embodied  In  the 
paper  or  receipt,  or  at  least  that 
the  receipt  contatna  nothing:  con- 
trary to  It.  It  Is  In  the  nature  of  a 
direct  fraud  or  cheat  for  the  com- 
pany or  Its  agients,  after  having  en- 
tered Into  a  verbal  agreement,  thus 
wrongfully  to  insert  a  contract  of 
an  entirely  difTerent  character,  and 
present  it  to  the  party  without  di- 
recting his  attention  expressly  to  It 
and  procuring  his  aHsent.  It  la  no 
answer  for  tne  company  in  such  a 
case  to  say.  that  the  other  party 
should  have  been  more  diligent  and 
watchful,  and  should  have  detected 
the  fraud.  So  tone  as  he  is  Ignorant 
of  the  new  conditions,  and  does  not 
assent  to  them,  the  contract  In  writ- 
ing is  not  ronsummated.  and  parol 
evidence  may  be  received."  Strohn 
V.  Detroit,  etc..  R.  Co..  21  Wis.  554, 
561.  94  Amr>  5G4. 

[h]  lUnstrktloM^d)  Obligations 
under  a  contract  to  carry  a  dead 
body  are  not  controlled  by  recitals 
of  a  receipt  given  by  the  carrier's 
agent,  executed  after  the  contract 
was  made  and  Intended  merely  as  a 
receipt  for  monev  paid  Mi'-sourl. 
etc..  R.  Co.  V.  Linton.  (Tex.  Civ.  A.> 
141  SW  129.  (2)  Where  the  general 
superintendent  and  the  train  dis- 
patcher of  a  railroad  agreed  with  a 
shipper  to  transport  nls  fruit  In 
time  to  take  the  steamer  L.  sailing 
from  New  York,  and  the  shipping 
receipt  contained  upon  Its  face  In 
writing  the  words,  "For  export  .  .  . 
per  SS.  St.  Louis  sailing  13  I>ecr.." 
the  agreement  to  transport  so  that 
the  shipment  might  be  sent  on  the 
steamer  in  oueatlon  was  not  merged 
in  the  fhipp'ng  receipt  although  It 
had  conditions  on  the  back  to  the 
effect  that  no  carrier  should  be 
hound  to  carry  In  time  for  any  nar- 
tlcular  vessel.  FYey  v-  New  York 
Cent.,  etc.,  R,  Co.,  114  App.  Div.  747, 
lf>0  NY3  22B. 

fc1  ETldene*.— On  the  question 
whether  plaintiff  consented  to  vary 
the  oral  contract  of  shipment,  so  as 
to  make  it  accord  with  the  terms  of 
a  limited  Uahlllty  receipt,  evidence 
that  plaintiff  did  not  read  the  re- 
ceipt was  admissible.  Coggswell  v. 
■Weir,  101  NYS  188. 

33.  St.  Louis,  etc..  R.  Co.  v,  Citl- 
iten's  Bank.  87  Ark.  26.  112  SW  154, 
128  AmSR  17:  Merchants'  Despatch 
Transp.  Co.  v.  Furthmann,  149  111. 
6G.  36  NE  621,  11  AmSR  265;  Blan- 
ch.-ird  v.  Page.  8  Gray  (Mass.)  281; 
Dunhar  v.  Charleston,  etc.,  R.  Co.. 
fi2  S.  C.  414.  40  SE  884.  See  also 
T'nlon  Pac.  R,  Co.  v.  Beardwell.  79 
Kan.  40,  99  P  214  (holding  that  the 
rule  against  lln-.ltfng  liability  by 
subsequent  agreement  has  no  applica- 
tion where  the  parties  at  all  times 
contemplated  making  a  written  con- 
tract deflnlng  their  respective  obli- 


gations In  regard  to  the  shipment). 

[a]  Even  u  the  receipt  hae  tbe 
form  of  »  bill  of  lading  it  will  not 
constitute  the  contract  of  shipment 
if  It  was  not  undetstood  to  have 
been  delivered  and  received  with  that 
intention.  Flash  v.  New  Orleans,  etc., 
R.  Co.,  23  La.  Ann.  363. 

34.  International,  etc..  R,  Co.  v, 
Shands.  (Tex.  Civ.  A.)  93  SW  HOB. 
Compare  Taylor  v.  Pennsylvania  R. 
Co.,  8  N.  J.  L.  J.  149  (holding  that, 
where  a  receipt  contains  the  words 
"good  order,"  meaning  that  at  the 
time  the  goods  were  received  they 
were  in  good  order,  the  term  will  be 
held  to  mean  "apparent  good  order," 
as  the  company  is  not  authorized  to 
open  the  packages  received). 

[a]  "Apparent  good  order." — A  re- 
ceipt by  a  carrier  for  goods  "in  ap- 
parent good  order,  except  as  noted 
(contents  and  condition  of  contents 
of  packages  unknown),"  raises  .10 
presumption  against  the  carrier  as 
to  the  actual  condition  of  the  goods 
when  received,  and  the  burden  rests 
on  the  shipper  to  show  that  they 
were  in  good  condition  when  re- 
ceived. "Such  words  in  a  receipt 
by  the  carrier  refer  only  to  the  out- 
ward appearance  of  the  package." 
Thyll  V.  New  York.  etc..  R.  Co..  84 
NYS  175  [mod  92  App.  DIv.  513,  87 
NYS  345]. 

35.  Seller  v.  The  Paclflc.  21  P. 
Cas.  No.  12.644,  Deady  17.  1  Or.  403-, 
Illinois  Cent.  R.  Co.  v.  Cowlea,  32 
111.  116. 

36.  Texas,  etc.,  R.  Co.  v.  Kelly, 
(Tex.  Civ.  A.)  74  3W  343.  And  see 
Evans  v.  Atlanta,  etc..  R.  Co.,  56  Ga. 
498;  Chicago,  etc,  R.  Co.  v.  Ben- 
jamin, 63  HI.  283, 

37.  Higley  v.  Burlington,  etc..  R. 
Co.,  99  Iowa  503,  68  NW  829,  61  Am 
SR  250;  Dean  v.  King,  22  Oh.  St.  118; 
Florseman  v.  Grana  Trunk  K.  Co., 
31  U.  C.  Q.  B.  635. 

3B.  Horseman  v.  Grand  Trunk  R. 
Co..  31  U.  C.  Q.  B.  636. 

39.  Fitzgerald  v.  Adanis  Express 
Co..  24  Ind.  447.  87  AmD  841  (hold- 
ing that,  where  a  receipt  for  a  sealed 
package  recites  that  It  was  "said  to 
contain"  a  certain  sum  of  money. 
It  was  not  even  prima  facie  evidence 
of  the  amount  actually  inclosed). 

40.  Galveston,  etc.,  R.  Co.,  v. 
Clemons,  19  Tex.  Civ,  A.  462,  47  SW 
731.  . 

41.  Bllle  of  lading  of  Ttnel  see 

Shipping  [36  Cvc  211]. 

Bffeot  of  deuTSTj  and  aoceptuio* 
of  a  UU  of  ladliur  emlKiaartiig  attea> 
latiou  limiting  t£«  cavrler^i  UalidatT 

see  supra  !!  182-186. 

ITnder  what  elronmetanoee  prodno- 
tfon  and  nirrender  of  bill  of  lading 
reanirrd  on  delivery  of  goods  see 

Infra  HI  370-372. 

43.  Ga. — Bedell  v.  Richmond,  etc.. 
R.  Co..  94  C.a.  22.  20  SE  262. 

Ill,— Illinois  Match  Co.  V.  Chicago, 
etc..  R.  Co.,  250  111.  396,  95  NR  492: 
Idaho  Sheep  Co.  v.  Oregon  Short  Line 
R.  Co.,  J8B  111.  A.  591. 

Ind. — Union  R.,  etc.,  Co,  v.  Ycager. 
34  Ind.  1. 


Iowa. — Hamilton  v,  Schlitz  Brewing 
Co..  129  Iowa  172,  180,  105  NW  438, 
2  LRANS  1078  [cit  Cyc]. 

Minn. — Freerran  v.  Kraemer,  63 
Minn.*  242.  65  NW  455. 

Nebr. — Whltnack  v.  Chicago,  etc., 
R.  Co.,  82  Nebr.  464,  468.  118  NW  67. 
130  AmSR  692,  10  LRANS  1011  [cit 
Cyc]. 

N.  Y.— Dows  v.  Rush.  28  Barb.  167 
(holding  that,  where  the  vendors  of 
corn,  intending  to  ship  it  In  their 
own  boats  to  the  purchaser,  executed 
an  instrument  containing  a  recital 
of  the  shipment.  Its  quantity,  rate  of 
freight,  etc.,  this  constituted  a  bill  of 
lading  binding  on  the  owner  of  the 
corn  as  carrier). 

N.  D. — Yegen  v.  Northern  Pac  R. 
Co.,  19  N.  D.  70.  121  NW  206. 

See  also  generally  BlU  of  Lading* 
[5  Cyc  707]. 

But  see  Bowden  v.  Philadelphia, 
etc,  R.  Co.,  (Del,)  »1  A  208.  210 
(where  the  court  said:  "A  bill  of 
lading  is  not  a  contract  of  shipment. 
It  la  the  evidence  of  such  a  contract, 
and  probably  the  best  evidence"), 

[a]  "A  MU  of  ladlaff  is  a  ooatraet 
or  undertaking  on  the  part  of  a  car- 
rier to  deliver  the  goods  therein  de- 
scribed at  a  particular  place,  subject 
to  the  conditions  therein  contained, 
according  to  the  usual  course  of 
transportation."  Na.shvllle  Fourth 
Nat.  Bank  v.  Nashville,  etc.,  R.  Co., 
128  Tenn,  630,  636.  161  SW1144. 

[b]  Voiu  of  bill  of  laOtBy  ImnEUi.- 
tazlaL — Although  there  Is  a  common 
form  of  bills  of  lading  In  use,  yet, 
like  every  other  contract,  It  may  be 
molded  according  to  the  will  of  the 
parties  by  whom  It  Is  made:  it  may 
be  framed  without  any  excentlonn. 
and  then  left  to  be  construed  by  the 
general  principles  of  law,  or  excep- 
tions other  than  those  usually  In- 
serted, may  be  Introduced.  Harvy  v. 
Pike.  4  N.  C.  519.  7  AmD  693. 

[ci  A  paper  signad  only  by  tlie 
oonslcnor  and  not  purporting  to  bind 
the  carrier,  even  though  deliverer!  to 
the  master  of  the  vessel  on  which 
the  goods  are  to  be  transported.  In 
not  a  bill  of  lading.  Babcock  v.  Or- 
blBOn,  25  Ind.  75;  Covell  v.  Hill,  6 
N.  T.  374;  Gage  v.  Jaqueth,  1  Lans. 
(N.  Y.)  207. 

[d]  Where  a  Mil  of  ladlar  takes 
nuwMy  tlie  form  of  a  reoelpt,  it  car- 
ries with  It  an  agreement  safely  to 
carry  the  property  mentioned  there- 
in, but  such  duty  arises,  not  by  rea- 
son of  any  express  terms  In  the  bill 
of  lading,  but  by  the  implied  con- 
tract created  by  the  common  law. 
W,  A.  Fraeer  Co.  v.  Chicago,  etc., 
R.  Co.,  1S9  HI.  A.  96. 

[e]  Bin  of  lading  to  lMarer,i--A 
shipping  receipt,  whereby  the  car- 
rier agreed  to  transport  goods,  and 
in  which  a  third  person  was  named 
as  consignee,  and  the  number  of  the 
car  containing  the  goods  was  slated, 
was  not  a  bill  of  lading  to  bearur, 
and  so  was  not  an  instrument  sym- 
bolical of  the  goods,  without  produc- 
tion of  which  a  delivery  could  not 
be  made  to  anyone.    Green  v.  Balti- 


For  later  cases,  derelopmenta  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  p^ge  and  note  ji^nber. 
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the  terms  specified  in  Bueh  instrument.*^  By  mer- 
cantile law  and  usage  a  bill  of  lading  stands  as  a 
substitute  and  symbolic  representative  of  the  goods 
therein  described,**  and  possession  symbolized  by  a 
bill  of  lading  is  the  same  as  actual  possession.*^  Of 
course  it  is  not  essential  that  a  bill  of  lading  be 
issued,  for  ia  the  absence  of  any  such  instrument 
the  ri|^ts  of  tlie  shipper  and  the  duty  of  the  car- 


rier are  fixed  by  the  applicatory  rules  of  law.**  No 
particular  form  or  solemnity  is  required,*'  An  oral 
contract  of  shipment  is  valid,*^  at  least  so  far  as 
intra-state  shipments  are  concerned.  It  has  been 
held  that,  when  the  delivery  to  the  carrier  of  an 
interstate  shipment  ia  complete,  if  no  bill  of  lading 
is  issued  the  rights  and  liabilities  of  the  parties 


more,  etc-  R.  Co..  206  Mass.  3S1, 
92  NE  622.    S«e  also  Infra  9  26B  et 

U.  8.— SL  Lrfiuls,  «tc.,  R.  Co. 
V.  Knight.  122  U.  S.  TS.  7  SCt  1138, 
30  L.  ed.  1077:  Pollard  v.  Vinton.  106 
V.  S.  7.  26  L,.  ed.  998;  The  Bark 
Delaware  V.  OreKon  Iron  Co..  14  Wall. 
579,  20  Lb  ed.  779;  In  re  Livingston, 
205  Fed.  364.  125  CCA.  682;  Cobb  v. 
Brown.  193  Fed.  9fiS,  113  CCA  E86; 
Conard  SS.  Co.  v.  ZCelley,  115  Fed. 
6T8.  53  CCA  110. 

Ala. — Willtama  v.  IxtulsvUle,  etc.. 
R-  Co.,  68  S  315:  Lrftulaville,  etc..  R. 
Co.  V.  Pulgham,  91  Ala.  565,  8  S  803. 

Ark. — St.  Ix>uls,  etc..  R.  Co.  v.  Citi- 
zens* Bank,  87  Ark.  26,  112  SW  164. 

Iowa. — Garden  Orove  Bank  v.  Hu- 
meston,  etc.,  R.  Co.,  67  Iowa  626,  25 
NW  761. 

La. — Hunt  V.  Mississippi  Cent.  R. 
Co..  Z9  La.  Ann.  446. 

Me. — O'Brien  v.  Gilchrist,  34  Me. 
534.  56  AmD  676. 

Mo. — ^The  Missouri  v.  Webb,  9  Mo. 
193;  Morrison  Oraln  Co.  v.  Missouri 
Pac.  R,  Co.,  182  Mo.  A.  339,  170  SW 
404. 

Nebr.' — Lincoln  Tent,  etc.,  Co,  v. 
Missouri  Pae.  R.  Co.,  86  Nebr.  338, 
125  NW  608. 

S.  C. — McMeekln  v.  Southern  R. 
Co..  82  S.  C.  468,  64  SB  413. 

Tex. — Texarkaiia,  etc.,  R.  Co.  v. 
Rosebrook-Josey  Grain  Co.,  62  Tex. 
Civ.  A.  166.  114  SW  43G;  Cohen  v. 
Missouri,  etc.  R.  Co.,  44  Tex.  Civ.  A. 
381.  383.  98  SW  43?  [cit  Cyc]. 

Cao. — ^North-West  Transp.  Co.  v. 
McKerale.  25  Can.  S.  C.  38. 

"A  bill  of  ladlnv,  to  the  extant 
that  It  confesses  the  delivery  and 
acceptance  of  the  roods  by  the  car- 
rier Is  a  receipt.  In  other  respects, 
it  Is  a  contract,  and  the  contract 
particularly  covers  the  obligation  of 
carrying  the  goods  to  destination 
and  of  delivering  them  to  the  con- 
.slgnee."  Sonia  Cotton  OH  Co.  v.  The 
R«d  River,  106  La.  42,  45,  30  S  303, 
87  AmSR  293. 

44.  U.  S. — St.  Louis  Merchants* 
Nat.  Bank  v.  Shaw,  101  U.  3.  567,  26 
L.  ed.  892. 

Ala, — Selma  Commercial  Bank  v. 
Hurt.  99  Ala.  130,  12  S  668,  42  AmSR 
38,  19  LRA  701. 

Ark, — Vehicle  Supply  Co.  v.  Mcln- 
turff,  120  Ark.  487.  179  SW  999; 
Kansas  City  Southern  R.  Co.  v.  Ma- 
bry.  112  Ark.  110.  166  SW  279;  St. 
Louis,  etc.,  R.  Co.  v.  Citizens'  Bank, 
84  Ark.  26,  112  SW  164.  128  AmSH  17 
(under  express  statutory  provision). 

Ga. — Commercial  Bank  v.  J.  K. 
Armsby  Co..  120  Ga.  74.  47  SE  589, 
63  LRA  443:  Raleigh,  etc.,  R.  Co.  v. 
Lowe.  101  Ga.  320,  28  SB  867;  Postell 
v.  Avery,  12  Ga.  A.  507.  77  SE  666. 

111. — ^Michigan  Cent  R.  Co.  v.  Phil- 
lips. 60  III.  190;  Ensign  v.  Illinois 
Cent.  R.  Co..  180  IH.  A.  3fi2. 

Iowa. — Exchange  Nat.  Bank  v.  Mc- 
r-affrey,  157  NW  209;  Schllchtlng  v. 
Chicago,  etc.,  R.  Co.,  121  Iowa  502. 
•i6  NW  959;  Shaffer  v.  Rynders,  116 
Iowa  472,  89  NW  1099-  Kansas  City 
First  Nat.  Bank  v.  Mt.  Pleaeant  Mill- 
ing Co.,  103  Iowa  518,  72  NW  689; 
Garden  Grove  Bank  v.  Humeston, 
*tc   R.  Co.,  67  Iowa  526,  25  NW  761. 

Sid. — Bristol  Nat.  Bank  v.  Balti- 
more, etc.,  R.  Co..  99  Md.   661,  678. 

A  1S4,  105  AmSR  321  and  note 
[cit  Cyc]- 

Mass. — Brown  v.  Floersheim  Mer- 
r«ntilo  Co..  206  Mass.  373,  92  NE  494; 
Stollenwerck  v.  ThaCher,  116  Mass. 

Minn. — State  Security  Bank  v. 
Luttgen.   20  Minn.   363,  13  NW  151. 

Mo.— Skllling  v.  Bollman,  73  Mo. 
665,  39  AmR  637;  Davenport  Nat. 
Bank  v.  Homeyer,  46  Mo.  146,  100 
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Aml>  363;  Robert  C.  White  Live 
Stock  Commn.  Co.  v.  Chicago,  etc. 
R.  Co.,  87  Mo.  A.  330. 

Nebr. — ^liuIfmSA  v.  Henry  Motor 
Co..  98  Nebr.  617,  163  NW  566. 

N.  1). — Yegan  v.  Northern  Pac.  R. 
COy  19  N.  D.  70,  121  NW  206. 

Okl. — St.  Louis,  etc.,  R.  Co.  V. 
Mounts.  44  Okl.  369,  144  P  1036. 

Fa. — Marine  Nat.  Bank  v.  Barlnger, 

46  Pa.  Super.  610;  Storey  v.  Hershey, 
19  Pa.  Super,  486. 

Tex. — Nashville,  etc.,  R.  Co.  v. 
Grayson  County  Nat.  Bank.  (Civ.  A.) 
91  SW  1106  [rev  on  other  grounds 
100  Tex.  17.  93  SW  4811. 

W.  Va. — Nelll  v.  Rogers  Bros.  Pro- 
duce Co.,  41  W.  Va.  37,  23  SE  702. 

Eng. — Glyn  v.  East,  etc..  India 
Dock  Co..  7  App.  Cas.  691.  4  ERC  818. 

[a]  A  UU  or  Udtog  Is  prima  faele 
•ndanoa  of  the  fact  recited  therein. 
Ross  V.  Maine  Cent.  R.  Co.,  114  Me. 
287,  96  A  223.  See^also  Infra  SS  253- 
264. 

[b]  BrlOMtce  of  ownsnUp. — In  the 

hands  of  the  holder,  a  bill  of  lading 
is  evidence  of  ownership,  special  or 

freneral,  of  the  property  mentioned 
n  it,  and  of  the  rleht  to  receive  the 
property  at  the  place  of  delivery. 
Craig  V.  Marx,  66  Tex.  649:'d4etll  v. 
Rogers  Bros,  Produce  Co.,  41  W.  Va. 
37,  23  SE  702. 

[c]  R  reprearatB  eatOe  shipped. 
Means  v.  Randall  Bank,  146  U.  3. 
620,  13  SCt  186,  36  L.  ed.  1107. 

45.  Morse  v.  Chicago,  etc.,  R,  Co., 
73  Iowa  226,  34  NW  826. 

46.  U.  S. — Citizens'  Bank  v.  Nan- 
tucket Steamboat  Co.,  6  P.  Cfta.  No. 
2,730,  2  Story  16. 

Ala. — Alabama  Midland  R.  Co.  v. 
Darby.  119  Ala.  531.  24  S  713;  Mont- 
gomery, etc.,  R.  Co.  V.  Kolb,  73  Ala. 
396  {holding  that  the  rule  is  not 
altered  by  the  fact  that  a  statute 
makes  it  compulsory  on  common  car- 
riers to  give  receipts  and  bills  of 
lading  for  goods);  Coosa  River 
Steamboat  Co.  v.  Barclay.  30  Ala.  120. 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Neel,  56  Ark.  279,  19  SW  963. 

Ga. — Southern  R.  Co.  v.  Johnson, 
2  Ga.  A.  86,  68  SE  333. 

111. — Illinois  Cent.  R.  Co.  v.  Smy- 
ser,  38  111.  364,  87  AmD  301. 

Me. — Lord  v.  Maine  Cent.  R.  Co., 
105  Me.  255,  74  A  117. 

Mass. — Johnson  v.  Stoddard,  100 
Mass.  306. 

Mich. — Meloche  v.  Chicago,  etc.,  B. 
Co.,  116  Mich.  69,  74  NW  301. 

Mo. — I>andes  v.  Pacific  R.  Co.,  60 
Mo.  346:  Missouri  Pac.  R.  Co.  v.  Mc- 
Llney.  32  Mo.  A.  166. 

N.  Y. — Coyie  v.  Western  R.  Corp., 

47  Barb.  152;  Shelton  v.  Merchants' 
Despatch  Transp.  Co.,  36  N.  Y.  Super. 
537  [rev  on  other  grounds  69  N.  Y. 
2681. 

N.  C. — Smith  v.  Atlantic  Coast  Line 
R.  Co.,  163  N.  C.  143,  79  SB  433; 
Berry  v.  Southern  R.  Co..  122  N.  C. 
1002,  80  SE  14;  Wells  v.  Wilmington, 
etc.,  R,  Co.,  51  N.  C.  47.  72  AmD  656. 

Tex.— Gulf,  etc.,  R.  Co.  v.  Trawlck. 
80  Tex.  270,  15  SW  568,  18  SW  948; 
East  Line,  etc.,  R.  Co.  v.  Hall,  64 
Tex.  615;  Missouri,  etc.,  R.  Co.  v. 
Beard.  34  Tex.  Civ.  A.  188.  78  SW 
253;  Gulf,  etc.,  R.  Co.  v.  Compton, 
(Civ.  A.)  38  SW  220;  International, 
etc.,  R.  Co.  V.  Dimmit  County  Pasture 
Co..  5  Tex.  riv.  A.  186.  23  SW  754 
(all  these  cases  were  decided  under 
a  statute  specifically  providing  that 
the  trip  shall  be  considered  as  com- 
mencing at  the  time  the  bill  of  lad- 
ing Is  sig'ned.  and  that  the  liability 
of  the  carrier  as  such  shall  attach, 
as  at  common  law,  from  and  after 
such  signing;  and  providing  further 
that  in  all  other  respects  the  car- 
rier's liability  shall  remain  as  it  was 


at  common  law;  earlier  decisions 
reached  the  opposite  conclusion) ; 
Texas,  etc,  R.  Co.  v.  Wheat,  2  Tex. 
A.  Civ.  Cas.  I  166;  Missouri  Pac.  R. 
Co.  V.  Douglas,  2  Tex.  A.  Civ.  Cas. 

5  28. 

Eng. — Parker  v.  Great  Western  R. 
Co.,  7  M.  &  O.  263,  49  ECL  263,  186 
Reprint  107. 

[a]    Common-law   duty    not  en- 

lanred*— The  shipping  receipt  or  bill 
of  lading  Imposes  no  duty  on  the 
carrier  except  that  which  arises 
from  the  common  law,  tliat  is.  safely 
to  transport  the  goods  with  rea- 
sonable dispatch  and  to  deliver  them 
to  the  consignee  at  the  point  of  des- 
tination. Galveston,  etc.,  R.  Co.  v. 
Clemons,  19  Tex.  Civ.  A.  452,  47  SW 
731. 

47.  Mobile,  etc..  R.  Co.  V.  Jurey. 
HI  V.  S.  684,  4  SCt  666,  28  L.  ed. 
527. 

[a]    Wlun   written   In   penoU  It 

may  be  sufficient.  Main  v.  Jarrett, 
83  Ark.  426,  104  SW  163,  119  AmSR 
144. 

48.  Mobile,  etc.,  R.  Co.  v.  Jurey, 
111  U.  S.  684,  4  SCt  666,  28  L.  ed. 
627;  Lyon  v.  Atlantic  Coast  Line  R. 
Co.,  166  N.  C.  143,  81  SE  1:  McCon- 
nell  V.  New  York  Cent.,  etc..  R.  Co., 
163  N.  C.  504,  79  SE  ^74:  Berry  v. 
Southern  R.  Co.,  122  N.  C.  1002,  30 
SE  14. 

[aj  Zmplled  oontraotj— Where 
goods  are  delivered  to  a  carrier  for 
transportation,  there  arises,  by  im- 
plication of  law,  a  contract  of  car- 
riage.   Wellborn  v.  Southern  R.  Co., 

6  da.  A.  151,  64  SE  491. 

[  b  ]  Appuoatio&B  of  rule. — <  1 ) 
Where  a  railroad  company  furnishes 
a  car  for  the  purpose  of  being  loaded, 
and  assents  to  tne  placing  of  goods 
therein,  the  goods  are  as  much  in 
the  possession  of  the  company  as  if 
they  had  been  delivered  In  its  ware- 
house for  shipment,  and  the  company 
Is  liable  where  the  goods  are  there- 
after destroyed  by  nre.  although  it 
occurs  before  a  bill  of  lading  has 
been  signed.  The  liability  of  the 
carrier  attaches  from  the  ttm?  of 
accepting  the  good.s  for  transporta- 
tion, Illinois  Cent.  R.  Co.  v.  Smyser. 
38  111.  354,  87  AmD  301.  See  also 
Toledo,  etc.,  R.  Co.  v.  Gllvin,  81  111. 
611.  <2)  A  deposit  of  goods  In  defend* 
ant's  freight  depot,  with  the  agree- 
ment that  they  should  be  shipped, 
is  sufficient  to  make  defendant 
liable  for  their  value  when  destroyed 
by  Are,  although  no  shipping  bill  or 
contract  in  writing  was  made.  Mel- 
oche V.  Chicago,  etc,  R.  Co.,  116 
Mich.  69,  74  NW  301.  (3}  Where  an 
oil  company  furnished  to  the  carrier 
Its  tank  cars  In  which  oil  was  regu- 
larly transported  to  the  market,  the 
cars  being  returned  without  addi- 
tional charge.  It  was  held  that  the 
carrier  was  liable  for  the  cars,  al- 
though no  express  contract  had  been 
made  with  reference  thereto.  Spears 
V.  Lake  Shore,  etc..  R.  Co.,  67  Barb. 
(N.  Y.)  513.  (4)  The  carrier's  receipt 
of  the  goods  may  be  proved  without 
the  production  of  the  bilt  of  lading 
or  an  accounting  for  Its  absence. 
Louisville,  etc.,  R.  Co.  v.  McGulre,  79 
Ala.  395. 

[c]  By  act  of  congress  relating 
to  stamp  taxes.  It  is  required  of  every 
carrier  that  it  shall  Issue  to  the 
shipjier  or  consignor  "from  whom  any 
goods  are  accepted  for  transporta- 
tion," a  bill  of  lading,  to  which  a 
revenue  stamp  Bhall  be  attached  and 
canceled.  But  it  is  only  when  the 
carrier  accepts  the  consignment  for 
shipment  that  It  is  required  to  issue 
the  stamped  bill  of  lading.  U.  S.  v. 
Wells,  96  Fed.  836. 
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[§§  251-253 


are  regulated  by  the  uniform  bill  of  lading  so  far 
as  applicable." 

252]  2.  Validity  and  Effect;  Constmction— a. 
Pcdivery  and  Acceptance.^  Ordinarily  the  terms 
and  obligations  of  the  contract  between  a  shipper 
and  a  common  carrier  of  goods  are  to  be  found  in 
and  determined  by  the  bill  of.  lading;"  that  is  to 
say,  each  is  governed  by  its  terms,  and  their  respec- 
tive rights  and  liabilities  are  r^;\ilated  thereby.'^ 
A  bill  of  lading  delivered  by  the  carrier  to  the 
shipper  and  accepted  by  the  latter  is  presumed  to 


constitute  the  contract  for  carriage,  and  this  is  so 
whether  or  not  he  signed  the  instrument,"  and  al- 
though he  did  not  read  it.^  The  shipper  receivii^ 
the  bill  of  lading  is  conclnsively  presumed  to  have 
read  it  and  to  have  acquiesced  in  its  terms,  in  the 
absence  of  fraud,  'imposition,  or  mistake,'^  in  so  far 
as  the  provisions  therein  contained  are  lawful  and 
not  opposed  to  public  policy."  But  if  the  shipper 
is  prevented  by  fraud  of  the  carrier's  agent  from 
reading  the  contract  he  is  not  bound  thereby.^' 
[$  253]  b.  Construction  of  Bills  of  Lading.  As 


49.  standard  Combed  Thread  Co. 
V.  Pennsylvania  R.  Co.,  S8  N.  J.  T.. 
257.  95  A  1002,  LRA1916C  606  and 

note. 

60.  SellTMy  and  aoosptano*  of  liUl 
of  iBdlng'  snIiMinaBt  to  tfUpmmt  see 

supra  ;  223. 

51.  Evansvflle,  etc..  R.  Co,  v.  Keve- 
kordes,  (Ind.  A.)  69  NE  1022;  HofT- 
man  v.  Metropolitan  Kxpress  Co.,  Ill 
App.  Div.  407.  97  NTS  838:  Lansing 
V.  New  Torlt  Cent.,  etc.,  R.  Co.,  52 
Misc.  334.  102  NTS  1092;  Stevens  v. 
Lake  Shore,  etc.,  R.  Co..  20  Oh.  Clr. 
Ct.  41.  11  Oh.  Clr.  Dec.  168. 

[a]  Oomplete  affrMment, — A  bill 
of  lading  containing  the  agreement  of 
a  carrier  to  transport  at  a  specified 
price,  and  of  the  shipper  to  pay  the 
price,  Is  to  be  construed  as  contain- 
ing the  complete  agreement  of  the 
parties.  Evansvflle.  etc.,  R.  Co.  v. 
Kevekordes.  (Ind.  A.)  69  NR  1022. 

sa.  Post  V.  Atlantic  Coast  Line  R. 
Co.,  138  Ga.  763.  76  SE  45;  Culbreth 
V.  Atlantic  Coast  Line  R.  Co.,  169  K. 
C.  723,  86  SB  624. 

63.  U.  S. — Inman  v.  Seaboard  Air 
Line  R.  Co..  159  Fed.  960. 

Ky. — Richmond,  etc..  R.  Co.  v.  Rich- 
ardson, 66  SW  1035.  23  KyL  2234. 

Md. — De  Wolff  V.  Adams  Express 
Co..  106  Md.  472,  67  A  1099. 

Mo. — Eckles  V.  Missouri  Pac.  R. 
Co..  112  Mo.  A.  240,  87  SW  99;  Wyrick 
V.  Missouri,  etc.,  R.  Co.,  74  Mo.  A. 
406. 

Nebr. — Whitnack  v.  Chicago,  etc.. 
R.  Co..  82  Nebr.  464,  469.  118  NW 
*7,  130  AmSR  692,  19  LRANS  1011 
[oit*  Cyc]. 

N.  T. — Hill  V,  Syracuse,  etc..  R.  Co., 
73  N.  Y.  351.  29  AmR  163;  Boyle  v. 
Bush  Terminal  R.  Co..  151  App,  Div. 
551,  136  NTS  356  [rev  on  other 
grounds  210  N.  Y.  389,  104  NE  933]; 
Hoffman  v.  Metropolitan  Express  Co., 
Ill  App,  Div.  407.  97  NYS  838; 
Wheeler  v.  Oceanic  Steam  Nav.  Co., 
72  Hun  i.  26  NYS  678  [afT  149  N.  Y. 
676  mem.  43  NE  990  mem]. 

N.  C— Herrins  v.  Atlantic  Coast 
Line  R.  Co.,  160  N.  C.  252,  76  SE  527: 
,T.  M.  Pace  Mule  Co.  v.  Seaboard  Atr 
Line  R.  Co.,  160  N.  C.  216.  76  SE 
513. 

Oh. — Cincinnati,  etc.,  R.  Co.  v.  Pon- 
tius, 19  Oh.  St.  221,  2  AmR  391: 
Cincinnati,  etc..  Tt.  Co.  v.  Berdan.  32 
Oh.  Clr.  nt.  326.  12  Oh.  Clr.  DeC.  481: 
CleA'eland,  etc.,  R.  Co.  v.  La  Tourette, 
2  Oh.  Clr.  Ct.  279.  1  Oh.  Clr.  Dec. 
486. 

Okl. — St.  Louis,  etc.,  R.  Co,  v,  l.*dd, 
38  Okl.  160.  124  P  46i. 

S.  C. — Johnstone  v.  Richmond,  etc., 
R,  Co,,  39  S.  C,  66,  17  SB  612;  Pied- 
mont Wtg.  Co,  T.  Columbia,  etc.,  R. 
Co..  19  S,  C,  36S. 

Tenn. — Nashville,  etc..  R.  Ctf.  v. 
Stone.  112  Tenn.  348,  79  SW  1031, 
106  AmSR  965. 

Tex, — Missouri,  etc..  R.  Co,  v. 
Thompson.  (Civ.  A.)  118  SW  618  [rev 
on  other  grounds  103  Tex.  S72.  126 
SW  287];  Texas,  etc..  R.  Co.  v.  Byers, 
(Civ.  A.)  73  SW  427;  Wells,  etc.. 
Express  v.  Fuller,  4  Tex.  Civ.  A.  213. 
23  SW  412. 

And  see  supra  {  182. 

[a]  If  a  shipper  exsoatea  a  bill 
of  ladinfT,  (1)  he  cannot  avoid  Its 
effect  by  showing  that  he  executed 
it  hurriedly  or  without  due  care,  or 
that  he  was  Ignorant  of  its  contents. 
St.  Louis,  etc.,  R.  Co.  V.  Ladd,  33  Okl. 
160,  124  P  461;  Johnstone  v.  Rich- 
mond, etc.,  R.  Co..  39  S.  C.  56.  17  SE 


612;  Nashville,  etc.,  R.  Co.  v.  Stone, 
112  Tenn,  848.  367.  79  SW  1031,  105 
AmSR  955.  (2)  "It  would  tend  to 
disturb  the  force  of  all  contracts  if 
one  in  possession  of  ordinary  capac- 
ity and  intelligence  were  allowed  to 
aign  a  contract  and  act  under  It  in 
the  enjoyment  of  all  Its  advantages, 
and  then  to  repudiate  It  upon  the 
ground  that  Its  terras  were  not 
brought  to  his  attention,"  Nashville, 
etc..  R.  Co.  v.  Stone,  supra  tquot 
Bethea  v.  Northeastern  R.  Co..  26  S. 
C.  91.  96,  1  SE  372].  " 

[b]  A  bill  of  lading-  alffned  br  tlie 
ooupany's  reoelvlnff  atfent,  ana  ac- 
cepted and  acquiesced  In  by  the  con- 
signor. Is  bindine  on  the  latter, 
although  not  signed  by  him,  and  the 
terms  and  conditions  of  the  contract 
expressed  therein  cannot  be  contra- 
dicted by  parol  proof.  Cincinnati, 
etc..  R.  Co.  v.  Pontius,  19  Oh.  St.  221, 
2  AmR  391. 

[c]  By  afeatiite  (l)  In  some  states 
assent  ttv  the  bill  of  lading,  in  so  far 
as  It  contains  special  stipulations  for 
the  benefit  of  the  carrier,  must  be 
shown  by  the  shipper's  signature 
thereto.  Schroeder  v.  Scnweizer 
Lloyd  Transport  Verslcherung's  Ge- 
sellBchaft.  66  Cal,  294.  6  P  4T8.  (2) 
A  statute  which  declares  that  a  con- 
signor, by  accepting  a  bill  of  lading 
or  a  written  contract  for  carriage, 
with  a  knowledge  of  its  terms,  assents 
to  the  rate  of  hire,  and  to  the  time, 
place,  and  manner  of  delivery  therein 
stated,  but  that  his  assent  to  any 
other  modification  of  the  carrier's 
obligations  contained  therein  can  be 
manifested  only  by.  bia  signature  to 
the  contract,  should  not  be  construed 
as  merely  affecting  the  vehicle 
through  which  a  transportation  con- 
tract can  be  proved  but  was  a  valid 
exercise  of  legislative  power  affect- 
ing interstate  commerce  originating 
in  Oklahoma,  to  which  transportation 
contracts  made  in  that  state  were 
subject.  Erie  R,  Co.  v.  Pond  Creek 
Mill.  etc.  Co.,  162  Fed.  878.  89  CCA 
568. 

[d]  BUI  Vmmng  ll»umr.^(l>  In 

the  absence  of  a  8ta,te  statute  requir- 
ing It,  the  shipper  a  atgnatare  Is  not 
essential' to  a  olll  of  lading  limiting 
the  carrier's  liability.  Inman  v.  Sea- 
board Air  Line  R.  Co.,  169  Ped.  960. 
(2)  Where  plaintiff  had  been  accus- 
tomed for  many  yeara  to  ahip  live 
stock  over  the  line  of  defendant  rail- 
road company  under  a  form  of  con- 
tract making  defendant  liable  only 
for  loss  occurring  on  its  line,  it  must 
be  presumed  that,  when  plaintiff  ap- 
plied to  defendant's  agent  for  a  car 
to  ship  his  stock,  he  anticipated  ship- 
ping it  in  the  usual  way;  and  al- 
though the  contract  which  was  in 
the  usual  form  was  not  read  to  htm 
or  explained,  It  cannot  be  Inferred 
that  there  was  any  fraud  or  mistake. 
Kirhmond,  etc.,  R.  Co.  v.  Richardson, 
66  SW  1035,  23  KyL  2234. 

[e]  Sabaagnent  exacntlott. — Where 
shippers,  at  the  time  they  delivered 
cattle  to  a  carrier,  expected  to  sign 
the  written  contract  which  they  af- 
terward signed,  it  governs  on  the 
question  of  the  carrier's  liability. 
Texas,  etc,  R,  Co.  v.  Byera.  (Tex. 
Civ.  A.)  78  SW  427.  See  also  supra 
g  223. 

M.  Johnstone  v.  Richmond,  etc.. 
R.  Co.,  39  S.  C.  65,  17  SE  512. 

55.  ir.  S.— The  Arctic  Bird.  109 
Fed.  167;  The  Henry  B.  Hyde,  82  Fed. 


681  faff  90  Fed.  114.  32  CCA  534]; 
Wertneimer  v.  Pennsylvania  R.  Co., 
1  Fed.  232.  17  Blatchf.  421. 

Hawaii. — Pow  Kee  v.  Wilder  SS. 
Co.,  9  Hawaii  67. 

Ind. — Stewart  v.  Cleveland,  etc.,  R. 
Co.,  21  Ind.  A.  218.  62  NE  89. 

Md, — Norfolk,  etc.,  R.  Co.  v.  Lang- 
don.  118  Md.  26S,  84  A  473:  De  Wolff 
V.  Adams  Express  Co..  106  Md.  47Z, 
478,  67  A  1099  [cit  Cyc]. 

Mass. — Cox  V.  Central  Vermont  R. 
Co..  170  Mass.  129,  49  NE  97;  Fon- 
seca  V.  Cunard  SS.  Co.,  J53  Mass.  553. 
27  NE  666,  12  LRA  340.  25  AmSR 
660;  Hoadley  v.  Northern  Transp.  Co., 
115  Mass.  304,  15  AmR  106;  C.ott  v. 
Dinsmore,  111  Mass.  45;  Pemberton 
v.  New  York  Cent.  R,  Co,,  104  Mass. 
144;  Grace  v,  Adams.  100  Mass,  605. 
97  AmD  117.  1  AmR  131. 

Mich. — McMillan  v.  Mtchlgan 
Southern,  etc.,  R.  Co.,  16  Mich.  79.  93 
AmD  208. 

Mo, — O'Bryan  v.  Kinney,  74  Mo. 
125;  Patterson  v.  Kansas  City,  etc.. 
R.  Co.,  66  Mo,  A.  657. 

N.  Y. — Germania  F.  Ins.  Co.  v. 
Memphis,  etc.,  R.  Co.,  72  N.  Y.  90.  28 
AmR  113:  Hoffman  v.  Metropolitan 
Express  Co.,  Ill  App.  Div.  407,  97 
NYS  838;  Mills  v.  Wetr.  82  App.  Div. 
396,  81  NTS  801:  Bostwlck  v.  Balti- 
more, etc.,  R,  Co.,  56  Barb.  137  Jrev 
on  other  grounds  46  N.  Y,  7121;  tan- 
sing  V.  New  York  Cent.,  etc.,  B.  Co., 
53  Misc.  384.  102  NYS  1092. 

Oh,— Cinelnnati,  etc..  R.  Co.  v.  Ber- 
dan. 22  Oh,  Clr.  Ct  326,  12  Oh,  Clr. 
Dec.  481. 

R,  I.— Ballou  V.  Elarle,  17  R.  I.  441. 
22  A  1118,  33  AmSR  881,  14  LRA. 

433. 

S.  C. — Johnstone  v.  Richmond,  etc.. 
R.  Co.,  39  S.  C.  66.  17  SE  512. 

Tex. — St.  Louis  Southwestern  R. 
Co.  V.  Gllbreath.  (Civ.  A.)  144  SW 
1061;  International,  etc.,  R.  Co.  v. 
Watt.  2  Tex.  A.  Civ.  Cas,  !  781. 

W.  Va. — Wllllamsport '  Hardwood 
Lumber  Co.  v.  Baltimore,  etc.,  R.  Co., 
71  W.  Va.  741.  77  SE  333. 

Wla. — Schaller  v.  CSilcago,  etc.,  R. 
Co.,  97  Wla.  81,  71  NW  1042. 

Eng. — Parker  v.  South  Eastern  R. 
Co..  f  C.  P.  D.  618. 

Ont. — O'Rorke  v.  Great  Western  R. 
Co..  2S  U.  C,  Q.  B.  427. 

Que, — ^Dean  v.  Furneas,  9  Que.  Q. 
B.  81. 

And  see  supra  I  162. 

"The  preaumption  arises  from  thn 
delivery  and  acceptance  of  a  bill  of 
lading  that  the  party  receiving  it 
assented  to  Its  terms.  Ignorance  of 
its  contents  'arising  from  failure  to 
read  it  or  to  make  some  reasonable 
effort  to  obtain  information  In  that 
regard,  in  the  absence  of  any  evi- 
dence of  fraud  .  .  ,  or  of  the  use 
of  any  means  to  deter  the  shipper 
from  fully  understanding  the  con- 
tract, is  not  sufHclent  to  overcome 
It."  Ross  V.  Northrup,  166  Wis.  827. 
336,  144  NW  1124. 

[a]  Blaregard  of  •hipping  instruc- 
tion.— A  bill  of  ladint  la  binding,  if 
afcesalble  to  the  shipper,  and  the 
facts  imply  an  acceptance  thereof, 
notwithstanding  it  has  not  crime  into 
his  actual  possession,  but  not  If  it 
disregards  the  shipping  In-structlons 
as  to  the  place  of  con.";lgnmBnt. 
Cleveland,  etc.,  R.  Co.  v.  Potls,  33 
Ind.  A.  564.  71  NE  685. 

56.  Cox  V.  Central  Vermont  R.  Co., 
170  Mass.  129.  49  NE  97. 

57.  Southern  Pac.  R,  Co.  v.  Mea- 


For  later  oams.  a*TalMinMata  and  ohancM  in  the  law  see  cumulative  Annotations,  same  title.  pagep.n< 
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far  as  the  bill  of  ladizig  is  a  contract  the  language 
used  therein  is  subject  to  the  rules  of  construction 
which  govern  other  contracts.'^  And  where  the 
terms  employed  have  by  usage  acquired  a  particular 
signification,  the  parties  wiU  be  presumed  to  have 
Msed  them  in  that  sense.'^  The  court  will  look  to 
the  mode  of  transportation  by  means  of  which  the 
contract  is  to  be  performed  in  construing  the  bill 
of  lading.""  Where  a  bill  of  lading  is  silent  as  to 
route,  its  effect  is  the  same  as  if  there  was  a  pro- 
vision therein  giving  the  carrier  a  right  to  select 
any  usual  route,  and  such  provision  thus  inserted 
by  law  is  as  unassailable  by  parol  evidence  as  any 
express  term_  of  the  contract."^  While  the  instru- 
ment is  to  be  construed  as  a  whole,  invalid  condi- 
tions will  not  necessarily  render  the  whole  contract 
invalid,  and  it  may  be  enforced  as  far  as  it  is 
valid,**  In  general,  where  the  suit  is  for  breach  of 
contract,  it  is  for  the  court  to  construe  and  to  deter- 
mine the  effect  of  the  bill  of  lading,  and  a  reference 
of  the  question  to  the  jury  is  erroneous."" 

254]  c.  Estoppel— (X)  As  to  Quantity  of  Goods 
Baceived — (a)  In  OeneraL   Hie  bill  of  lading  may 


be  something  more  than  a  contract  between  the  car- 
rier and  the  shipper.  It  usually  is  intended  to  con- 
stitute a  representative  of  the  goods,  and  stands  for 
them,  so  that  a  transfer  of  the  bill  is  a  transfer  of 
the  goods  themselves;"  and  therefore  when  the  car- 
rier issues  a  bill  of  lading  containing  a  statement 
as  to  the  quantity  of  goods  received,  with  the 
understanding  that  the  goods  may  be  transferred 
by  means  of  a  transfer  of  the  bill  of  lading,  the 
transferee  is  justified  in  relying  on  the  representa- 
tions of  the  carrier  made  in  the  bill  with  reference 
to  the  quantity  of  goods  received  under  it,  and  as 
to  one  who  receives  the  bill  in  good  faith,  relying 
on  the  statement  of  quantity,  and  pays  a  considera- 
tion, the  carrier  is  estopped  from  showing  that  it 
has  not  received  the  quantity  of  goods  recited  in 
the  bill."  But  the  right  of  the  consignee  or  trans- 
feree to  rely  on  the  recitals  of  the  bill  of  lading  in 
this  respect  depends  on  his  having  paid  considera- 
tion by  reason  of  recitals  in  the  biU  itself."  Nor 
does  the  estoppel  apply  to  a  case  where  the  owner 
of  the  property  did  not  purchase  it  while  it  was  in 
the  hands  of  the  carrier,  and  therefore  did  not  take 


dors.  104  Tex.  469,  140  SW  427;  Gutf. 
etc.,  R.  Co.  V.  Vaabinder,  (Tex.  Civ. 
A.)  172  SW  763:  Atchison,  etc.,  R. 
Co.  T.  Grant,  «  Tex.  Civ.  A.  674,  26 
SW  28e. 

[al  AvpUo^tloa  of  raim. — In  an  ac- 
tion aKalnat  a  carrier  for  Injuries 
to  stock,  it  appeared  that,  after  the 
stock  had  been  shipped  under  a  ver- 
bal contract,  the  snipper,  while  en 
route,  was  handed  a  uSerent  written 
contract,  and  was  requested  to  slvn 
the  Bame,  being  told  that  It  was 
nierelT  a  paper  securing  him  trans* 
portatlon;  and  that,  relylnv  on  the 
statement,  he  signed  It  without  read- 
ing, not  having  time  to  do  so.  This 
was  held  sufflcient  to  sustain  an  al- 
lesation  that  his  tignature  was  ob- 
tained by  fraud.  Atchison,  etc.,  R. 
Co.  V.  Grant.  6  Ter.  Civ.  A.  674.  26 
SW  286. 

58.  LiOgan  t.  Mobile  Trade  Co.,  46 
Ala.  614;  Trainer  v.  Black  Diamond 
SS.  Co.,  16  Can.  S.  C.  1S6.  See  also 
generally  Contracts  [9  Cyc  677]. 

"The  same  rules  of  construction 
generally  applicable  to  contracts  ap- 
ply with  equal  force  to  bills  of 
lading."  Wllllamsport  Hardwood 
Lumber  Co.  v.  Baltimore,  etc.,  R.  Co., 
71  W.  Va.  741.  744,  77  SE  888. 

[a]  OonstnisA  against  e«nl«v«— 
(1)  A  bill  of  lading  naving  been  pre- 
pared by  the  carrier  is  to  b«  con- 
strued most  strongly  against  It.  Ije- 
high  Valley  Transp.  Co.  v.  Post  Sugar 
Co.,  128  in.  A.  600  [all  228  111.  121. 
81  NE  819].  <2)  Any  reasonable 
doubt  as  to  the  proper  construction 
of  the  printed  portion  of  a  bill  of 
lading  should  be  resolved  against  the 
carrier  which  prepared  It,  as  It  chose 
the  language.  Doyle  v.  Baltimore, 
etc..  R.  Co.,  126  Fed.  841  [aff  142  Fed. 
«6».  74  CCA  246];  American  Roofing 
<7o.  V.  Memphifl,  etc..  Packet  Co..  8 
OhS&CP  490,  B  OhNP  146.  See  also 
supnt  -ii  284-240. 

Cb]  TMm  blnks  In  a  DUl  of  lading 
are  not  to  be  considered  In  constru- 
ing the  instrument.  Grayson  County 
Xat.  Bank  v.  Nashvine.  etc.,  R  Co., 
(Tex.  CW.  A.)  79  SW  1094. 

[c]  A  hlddm  or  obsoure  meaaiwg 
will  not  be  sought  for  a  particular 
clause  of  a  bill  of  lading,  because 
its  obvious  meaning  provides  for  con- 
tingencies which  are  also  provided 
for  by  other  clauses  of  the  same  bill. 
The  extent  of  the  departure  from  the 
Implied  contract  of  the  common  law 
must  clearly  appear  in  the  language 
which  Is  used  in  the  special  cnntract. 
Texas,  etc.,  R.  Co.  v.  Relas.  183  U.  S. 
<:i.  22  set  263,  46  L.  ed.  368  [aff  99 
Fed.  1006.  39  CtA  680]. 

OontractB  limttliig  UaUltty  see 
nupra  S9  234-240. 

59.  Soper  v.  Tyler.  77  Conn.  104, 
S8  A  699;  Wayne  v.  Steamboat  Gen- 
eral Pike,  16  Oh.  421. 


60.  Dtzon  V.  Dunham,  14  111.  824 
(where  it  was  said  that  In  construing 
contracts  of  affreightment  the  courts 
themselves  take  notice  of  the  course 
of  trade  and  the  means  of  transpor- 
tation In  use  in  carrying  on  that 
commerce,  and,  in  aid  of  the  means 
of  information  which  the  courts  are 
supposed  to  possess.  In  reference  to 
commercial  transactions,  usages 
which  the  neceositlsB  of  a  particular 
trade  have  established  have  been  al- 
lowed to  be  proved  to  the  courts 
to  aid  them  In  giving  a  construction 
to  contracts  made  In  reference  to 
such  trade}. 

61.  Shafton  Co.  v.  St  IjOuIs,  etc., 
R.  Co.,  174  111.  A.  121:  Snow  v.  Indi- 
ana, etc.,  R.  Co..  109  Ind.  422,  9  NE 
702:  White  v.  Ash  ton,  61  N.  T.  280. 

[a]  "All  zalL'^If  there  are  no 
conditions  as  to  the  route,  the  fact 
that  the  bill  Is  Issued  by  a  railroad 
company  does  not  Imply  that  the 
shipment  la  to  be  "all  rail."  Hostel- 
ler V.  Baltimore,  etc.,  R.  Co..  9  Pa. 
Cas.  97.  11  A  609. 

ea.  Grieve  v.  Illinois  Cent.  R.  Co., 
104  Iowa  659,  74  NW  192;  Whltnack 
V.  Chicago,  etc..  R.  Co..  82  Nebr.  464. 
469.  118  NW  67,  130  AmSR  692.  19 
LRANS  1011  [clt  Cyc].  And  see  gen- 
erally Contracts  [9  Cyc  664-669]. 

Oontxaots  H^pm^y  iliMii^  aee 
supra  SI  834-240. 

63.  Wabash,  etc.,  R,  Co.  v.  Jagger- 
man,  116  111.  407,  4  NB  641. 

64.  See  infra  f  266. 

65.  U.  S. — BradBtreet  v.  Heran.  3 
F.  Cas.  No.  1,792.  Abb.  Adm.  209  faff 
3  F.  Cas.  No.  1.7§2a,  2  Blatchf.  1161; 
The  J.  W.  Brown,  14  F.  Cas.  No.  7,690. 
1  Biss.  76. 

Ga. — Nashville,  etc.,  R.  Co.  v.  Flour- 
noy.  139  Oa.  682,  77  SB  797  {clt  Cyc]. 

111. — Tibblts  V.  Rock  Island,  etc., 
R.  Co.,  49  111.  A.  567. 

Kan.— E.  G.  Rail  Grain  Co.  v.  Mis- 
souri Pac.  R.  Co.,  94  Kan.  446.  146  P 
1180. 

Mass. — Sears  v.  Wlngate,  8  Allen 
103. 

Miss. — Iioyd  V.  Kansas  City,  etc., 
K.  Co.,  88  Miss.  422,  40  S  1005;  Illi- 
nois Cent.  R,  Co.  v.  Lancashire  Ins. 
Co..  79  Miss.  114.  30  S  43  (both  de- 
cided under  express  statutory  provi- 
sion to  that  effect). 

Nebr. — Sioux  City,  etc.,  R.  Co.  v. 
Fremont  First  Nat.  Bank.  10  Nebr. 
556.  7  NW  311.  35  AmR  488. 

N.  T. — Batavia  Bank  v.  New  Tork. 
etc.,  R.  Co,,  106  N.  T.  195.  12  NE 
433.  60  AmR  440;  Dlckerson  v.  Seelye, 
12  Barb.  99. 

Pa. — Warden  v.  Greer,  6  Watts  424. 

S.  C, — Palmetto  Fertilizer  Co,  v. 
Columbia,  etc..  R.  Co..  99  S.  C.  187. 
83  SE  36;  Smith  v.  Southern  R.  Co., 
89  a.  C.  415.  71  SB  989;  Thomas  v. 
Atlantic  Coast  Line  R.  Co.,  85  S.  C. 
637,  64  SE  320,  67  SE  908.  S4  LRA 


NS  1177  and  note,  21  AnnCaa  222  and 

note. 

Tex. — Wichita  Falls  Compress  Co. 
V.  Moody,  <Clv.  A.)  164  SW  lOSS. 

[a]  nXnatvattenB^d)  Wliere  a 
carrier  by  the  fraudulent  certlflcatea 
of  a  compress  company  was  Induced 
to  issue  bills  of  lading  for  full  bales 
of  cotton  of  estimated  weights,  when 
In  fact  only  half  bales  were  delivered 
to  it,  the  carrier,  not  having  pleaded 
a  denial  of  the  authority  of  Its  agent, 
was  estopped  to  deny  as  against  an 
Innocent  holder  of  tha  bills  that  It 
had  received  full  bales  to'  the  num- 
ber stated  in  the  bills.  Wichita  Falls 
Compress  Co.  v.  Moody.  (Tex.  Civ. 
A.)  164  SW  1032.  (2)  The  recitals 
In  a  bill  of  lading,  issued  on  the  re- 
ceipt of  goods,  that  a  specified  num- 
ber of  packages  were  delivered  for 
carriage  are  conclusive  .on  the  car- 
rier, as  between  it  and  the  consignee 
or  transferee  of  the  bill  of  lading 
who  has  incurred  loss  or  lltLblllty  In 
reliance  on  the  correctness  of  euch 
recitals.  Thomas  v.  Atlantic  Coast 
Line  R.  Co.,  85  S.  C.  637.  64  SE  220. 
67  SE  908,  24  LRANS  1177  and  note, 
21  AnnCas  223  and  note. 

[b]  Om  wlio  takes  woperty  by 
tnuuuTer  of  ths  UU  ot  lanlnir  In  pay- 
ment of  an  anteosdent  debt  may  rely 
on  the  bill  of  lading  as  against  the 
carrier  as  effectually  as  may  a  pur- 
chaser for  any  other  valuable  con- 
sideration. Tledeman  v.  Knox,  S3 
Md.  612. 

[c]  »scHa1s  mm  alTeotlng  UabilUy 
of  oonneoUng  oanAer.i— A  connecting 
carrier  which  has  no  traffic  arrange- 
ment with  an  Initial  carrier  so  as 
to  make  the  carriers  partners  or 
agents  of  each  other  Is  not  estopped 
by  the  recitals  of  a  bill  of  lading 
issued  by  the  Initial  carrier,  and  it 
may  show  that  the  bill  of  lading 
erroneously  states  the  quantity  of 
freight  received  for  transportation, 
the  common  law  not  ImposinR  on  the 
connecting  carrier  any  uabiltty  for 
mistakes  of  the  Initial  carrier  In 
Issuing  bills  of  lading.  Smith  v. 
Southern  R.  Co.,  89  S.  C.  415,  71  SE  989. 

[d]  XatUcation  of  aots  of  agent. — 
<1)  A  carrier  cannot  dispute  the  bill 
of  lading  as  regards  the  amount  of 
goods  received,  on  the  ground  that 
the  agent  had  no  authority  to  make 
the  contract  of  shipment,  where  it 
subsequently  ratifies  the  acts  of  the 
agent.  Randall,  etc..  Co.  v.  Canadian 
Northern  R.  Co..  25  Man.  293,  2\ 
DomLR  457,  8  WestWkly  413.  (2) 
There  is  a  sufficient  ratification 
where  the  carrier  carries  the  goods 
and  n-.akes  a  delivery  pursuant  to  the 
terms  of  the  contract  and  collects 
the  f  relgh  t.  Randall  v.  Canadian 
Northern  R.  Co.,  supra. 

66.  Hall  v.  Mayo,  7  Allen  (Ubsb.) 
454. 
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title  to  it  through  the  bill  of  lading,  but  the  ship- 
ment was  made  by  its  agent,"  or  where  the  bill  of 
lading  which  was  for  a  car  shipment  of  cotton  seed 
showed  on  its  face  that  the  bags  were  loaded  and 
counted  only  by  the  consignor.*^  Nor  has  the  prin- 
ciple of  estoppel  any  application  where  the  bills  of 
lading  as  delivered  did  not  in  fact  include  goods 
not  received,  but  were  fraudulently  altered  by  the 
ahipper.""  To  guard  against  such  estoppel  the  car- 
rier may  insert  in  the  bill  of  lading,  "quantity, 
weight,  and  contents  unknown,"  or  some  like  clause 
qualifying  its  representation,  and  in  that  event  it 
will  not  be  liable  to  an  assignee  for  value  if  it  de- 
livers all  the  goods  received/"  However,  the  inser- 
tion of  such  words  does  not  destroy  the  prima  facie 
effect  of  the  recital  as  to  quantity ,  it  merely  leaves 
the  matter  open  to  further  inquiry  instead  of  being 
absolutely  concluded.'^  And  it  has  been  held  that 
the  usual  statement  in  the  bill  of  ladix^  that  con- 
tents and  value  are  unknown  will  have  no  applica- 
tion to  grain  in  bulk  as  to  which  the  carrier  has 
full  opportunity  to  advise  itself,  and  the  quantity 
stated  will  be  binding  on  itJ' 

Between  the  conaigiLor  of  goods  and  a  receiv- 
ing  carrier,  recitals  in  a  bill  of  lading  as  to  the 
goods  shipped  raise  only  a  rebuttable  preBumption 
that  such  goods  were  delivered  for  shipment.^^  As 
between  the  consignor  and  a  receiving  carrier  the 
fact  must  outweigh  the  recital.'* 


[a]  Ulnstratlon. — If  a  purchaser 
has  an  agreement  with  the  shipper 
that  he  Is  to  pay  only  for  what  he 
receives,  unless  he  can  recover  of 
the  master  the  difference  between 
this  amount  and  the  amount  named 
In  the  bill,  he  cannot  maintain  an 
action  afeainst  the  master  for  the 
portion  of  the  goods  named  in  the 
bill,  never  actually  received  by  the 
master.  Hall  v.  Mayo,  7  Allen 
(Mass.)  454. 

67.    Meyer  v.  Peck.  28  N.  T.  590. 

ee.  Palmetto  Fertilizer  Co.  v. 
Columbia,  etc.,  R  Co.,  99  S.  C.  187, 
83  SB  U. 

69.  Franklin  Trust  Co.  v.  Phila- 
delphia, etc.,  R.  Co.,  237  Fa.  619.  85 
A  855. 

70.  U.  S. — The  Querini  Stam- 
phalia.  19  Fed.  123. 

Ala. — Alabama  Great  Southern  R. 
Co.  V.  Commonweal  th  Cotton  Mfg. 
Co..  146  Ala.  388,  401,  42  S  406. 

Ga.- — Nashville,  etc.,  R.  Co.  v. 
Flournoy,  139  Ga.  582,  77  SE  797 
tclt  Cyc], 

Kan. — Brown  v.  Missouri,  etc.,  R. 
Co.,  83  Kan.  674,  577,  112  P  147  [cit 
Cyc]. 

N.  y.— Miller  v.  Hannibal,  etc..  R. 
Co.,  90  N.  Y.  430,  48  AmR  179. 

"The  expression  'weight  as  subject 
to  correction'  has  an  important  func- 
tion. It  avoids  the  estoppel  which 
would  otherwise  under  some  circunr- 
atances  preclude  the  carrier  from 
disputing  the  weight,"  Brown  v. 
Missouri;  etc.,  R.  Co.,  83  Kan.  574. 
577,  112  P  147  [cit  Cyc]. 

[a]  Application  Of  ml*.— This  prin- 
ciple is  well  illustrated  In  Miller  v. 
Hannibal,  etc..  H.  Co..  90  N.  Y.  430. 
435.  43  Amlt  179.  In  this  case  the 
carrier  by  a  bill  of  lading  contain- 
ing the  recital  "contents  unknown" 
receipted  for  a  number  of  barrels  of 
eggs,  when  in  fact  the  barrels  con- 
tained nothlngr  but  sawdust.  The 
court  held  that  the  carrier  was  not 
estopped  as  against  a  bona  fide  In- 
dorser  who  had  paid  for  the  sup- 
posed eggs.  In  reaching  this  con- 
clusion the  court  said:  "The  volume 
and  methods  of  the  business  of 
transportation  by  railroads  and 
transportation  lines,  render  it  prac- 
tlcaiiy  Impossible  In  most  cases  for 
the  carrier  to  asoerlain  by  examina- 
tion, the  contents  of  packages  re- 
ceived for  carriage,  and  when  he 
qualifies  his  receipt  as  in  this  case. 


we  know  of  no  reason  why  parties 
deallne  upon  bills  of  ladlnff  bo  quali- 
fied, shall  not  he  held  to  notice  of 

the  qualification." 

[b]  Bui*  M  affected  ty  ctatntory 

proTUlou.— (1)  The  rule  stated  In 
the  text  applies  with  full  force  and 
effect,  notwithstanding  a  statute 
making  a  carrier  liable  for  loss  re- 
sulting from  the  Issuance  of  a  bill 
of  lading  when  no  property  has  been 
received.  Alabama  Great  Southern 
R.  Co.  V.  Commonwealth  Cotton  Mfg. 
Co.,  146  Ala.  388,  42  S  406.  (2)  Under 
Code  (190(>>  9  4861,  providing  that 
every  bill  of  lading  acknowledging 
the    receipt    of   property    for  trans- 

f ortatlon  shall  be  conclusive  evidence 
n  the  hands  of  a  bona  fide  holder, 
as  against  the  carrier,  that  the  prop- 
erty had  been  so  received,  a  bill  of 
lading  by  a  carrier  which  describes 
a  shipment  of  cotton  as  containing 
a  designated  number  of  pounds  Is 
conclusive  on  the  carrier,  although 
above  the  column  for  the  Insertion 
of  the  weights  the  words  "weights 
subject  to  correction"  were  Inserted. 
Yazoo,  etc,  K,  Co.  v.  Bent,  94  Miss. 
681.  47  S  805,  22  LHANS  821. 

71-  Brown  v.  Missouri,  etc.,  R. 
Co..  83  Kan.  B74.  112  P  147- ("weights 
subject  to  correction"). 

73.  TIbbits  V.  Rock  Island,  etc., 
R.  Co..  49  111.  A.  567;  Brown  v.  Mis- 
souri, etc.,  R.  Co.,  83  Kan.  874,  577. 
112  P  147  [cit  Cyc]  (where  It  is  said 
that  It  Is  doubtful  whether  such 
phrases  can  apply  to  material 
shipped  In  bulk). 

73.  Paln-etto  FertlHster  Co.  v.  Co- 
lumbia, etc.,  R.  Co.,  99  S.  C.  187.  83 
SR  36;  Reld  Phosphate  Co.  v.  Farm- 
ers' Fertilizer  Co..  94  S.  C.  212,  77 
SB  363. 

74.  Palmetto  Fertilizer  Co.  v.  Co- 
lumbia, etc..  R.  Co.,  99  S.  C.  187,  83 
SF.  36. 

75.  Authority  of  affenti  to  make 
contracts  with  carrier  In  general  see 
Infra  g  297,  303. 

76.  Kan. — Harold  v.  Atchison,  etc.. 
R.  Co.,  93  Kan.  456,  144  P  823; 
ITutchings  v.  Mls.sourl.  elr.,  R.  Co., 
84  Kan.  479.  114  I'  1077.  41  LRANS 
.^00  and  note  (construing  Mo.  Rev. 
St.  [1909]  S  11.9ri6,  which  provides 
that  all  hills  of  lading  iH.sued  by  a 
railroad  company  Khali  be  negotiable 
by  written  Indorsement  thereon  and 
delivery,  the  same  as  bills  of  ex- 
change and  promissory  notes;  bills 


[$  256]  (b)  Where  No  Goods  Are  SeceiTed"— 
aa.  In  Absence  of  Anthority  of  Agent  to  Ibbxm  Kll 
of  Lading  witiumt  Receipt  of  Goods— (aa)  Vio'ir 
That  Oaxrler  Is  Boand  by  Act  of  Agent  The  doe- 
trine  of  the  preceding  section  is  fully  recognized 
where  there  is  a  valid  bill  of  lading  and  the  only 
question  is  as  to  the  quantity  of  goods  received; 
but  where  the  carrier  contends  that  no  goods  were 
received,  and  that  the  bill  of  lading  was  therefore 
issued  by  its  agent  through  fraud  or  mistake,  an- 
other and  more  difficult  question  is  involved,  that  is, 
whether  the  carrier  is  bound  by  the  act  of  its  agent 
in  issuing  a  fraudulent  or  erroneous  bill.  If  the 
circumstances  are  such  as  to  authorise  the  agent  to 
issue  some  bill  of  lading,  then,  as  decided  in  the 
eases  cited  in  the  preceding  section,  the  carrier  is 
bound  by  the  agent's  error,  for  he  is  acting  within 
the  course  and  scope  of  his  general  authority,  and 
by  some  courts  the  same  reasoning  is  applied  to  a 
bill  issued  where  no  goods  are  received;  and  it  is 
held  that  as  the  agent  is  authorized  in  general  to 
issue  bills  of  lading  the  carrier  will  be  bound  by 
his  act  in  aroneousTy  issuing  a  bill  of  lading  where 
no  goods  are  received  as  fully  as  by  his  erroneous 
act  in  issuing  a  bill  of  lading  for  a  greater  quantity 
of  goods  than  is  received."  The  operation  of  this 
rule  is  not  affected  by  the  fact  that  it  is  made  a 
crime  by  statute  for  the  agent  of  a  common  car- 
rier to  issue  a  bill  of  lading  without  having  received 

of  lading  in  that  state  were  already 
negotiable  In  the  sense  of  being 
transferable  by  indorsement  and  de- 
livery, BO  as  to  enable  an  assignee 
to  sue  In  his  own  name;  the  view 
was  taken  that  the  statute  makes 
them  negotiable  In  the  stricter  mean- 
ing of  the  term,  giving  them  the 
quality  of  investing  an  Innocent  pur- 
chaser with  greater  rights  than  those 
possessed  by  the  original  holder,  and 
under  such  section  a  railroad  com- 
pany Is  bound  by  a  bill  of  lading 
which  has  passed  into  the  hands  of 
an  innocent  purchaser,  although  no 
goods  were  in  fact  received  by  the 
company);  Missouri,  etc.,  R.  Co,  v. 
HutchlngB.  78  Kan.  768.  99  P  230; 
Wlchiu  Sav.  Bank  v.  Atchison,  etc.. 
R.  Co.,  20  Kan.  £19;  St.  LoulB.  etc. 
H.  Co.  V.  AdaniH,  4  Kan.  A.  305,  45 
P  920. 

Mo.— Smith  V.  Missouri  Pac.  R.  Co., 
74  Mo.  47.  But  'see  Louisiana  Nat. 
Bank  v.  Laveille,  52  Mo.  380;  ^tna. 
Nat.  Bank  v.  Union  Pac.  R.  Co.,  69 
Mo.  A,  246  (both  of  which  were  de- 
cided before  the  enactment  of  the 
statute  set  out). 

Nebr. — Sioux  City,  etc.  It.  Co.  v. 
Fremont  First  Nat.  Bank,  10  Nobr. 
556,  7  NW  311.  35  AmR  488. 

N.  Y, — Batavla  Bank  v.  New  York, 
etc.,  R.  Co..  106  N.  Y.  195,  12  NE  433. 
GO  AmR  440;  Farmers',  etc.,  Nat. 
Bank  v.  Erie  R.  Co.,  72  N.  Y.  188; 
Armour  v.  Michigan  Cent.  R.  Co., 
C5  N.  Y.  Ill,  22  AmR  603;  Byrne  v. 
Weeks.  4  Abb.  Dec.  667;  WiHinms  v. 
Delaware,  etc.,  R,  Co.,  156  App.  Div. 
695.  141  NYS  606.  Contra  Fitch  v. 
Atchison,  etc..  R.  Co.,  170  App.  Dlv. 
222.  155  NYS  1079  [dist  Batavla 
Bank  v.  New  York,  etc.,  R,  Co., 
supra]  (an  interstate  shipment  af- 
fected by  the  Carmack  amendment). 

Pa. — Dulaney  v.  Philadelphia,  etc., 
R.  Co.,  228  Pa.  180.  77  A  507  (but  see 
Infra  this  note  [c] ),  See  also 
Franklin  Trust  Co.  v.  Philadelphia, 
et<;..  R.  Co..  222  Pa.  96,  70  A  949.  22 
TjRANS  828  and  note;  Brooke  v. 
New  York,  etc.,  R.  Co.,  108  Pa.  B29. 
1  A  206.  56  AmR  235  (both  pur- 
porting to  state  New  York  law). 

S.  C, — Sanford  v.  Seaboard  Air 
I-lne  R.  Co..  79  S.  C.  Slil.  61  SK  74; 
Sally  V.  Seaboard  Air  Line  R.  Co., 
76       C.  173,  5S  BE  782. 

ra]  BeMOM  for  th«  ral: — (l) 
"The  carrier  is  held  liable  upon  the 
theory  that  the  knowledge  whether  * 


For  later  ea«M,  a«v«lo^«iit«  and  duuuras  in  the  law  see  cumulative  Annotations, 
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tiie  freight.''^  But  even  where  this  view  obtains  it 
is  held  that  the  doctrine  of  equitable  estoppel  does 
not  protect  one  who  purchases  a  bill  of  lading  or 
makes  advances  thereon  either  with  actual  knowl- 
edge or  with  reliable  information  that  the  recitals 
therein  with  respect  to  the  receipt  of  the  freight 
by  the  carriers  are  not  true."  And  one  who  has 
paid  drafts  accompanying  a  bill  of  lading  for  the 
value  of  the  goods  not  delivered  to  the  carrier,  on 
the  theory  that  the  carrier  is  estopped  to  deny  hav- 
ing received  the  goods,  must  prove  that  the  hill  of 
lading  was  actually  delivered  by  the  carrier  or  by 


the  goods  have  been  received,  and 
therefore  the  power  in  fact  conferred, 
lies  peculiarly  with  the  agent  of  the 
carrier;  that  one  of  the  purposes  for 
which  the  agent  is  employed  Is  to 
state  in  the  bill  of  lading  the  fact 
of  the  receipt  of  the  gooda  therein 
described:  and,  where  the  railway 
company  or  other  carrier  holds  an 
agent  out  to  the  public  as  having 
autborlty  to  make  a  statement  upon 
which  innocent  parties  may  rely,  the 
company  should  not  be  pernrltted  to 
deny  the  receipt  of  the  goods  aa 
stated  In  the  bill.  The  action  of  the 
carrier  In  thus  holding  its  agents 
out  to  the  public  as  having  authority 
to  Issue  such  bills,  and  putting  It  In 
the  power  of  the  holder  to  treat  with 
innocent  purchasers  on  the  repre- 
centatlons  of  the  bills,  is  held  to 
constitute  an  estoppel  In  pals.  The 
doctrine  rests  also  for  Its  support 
largely  upon  the  quasl-negot lability 
of  Dills  of  lading  and  the  commercial 
necessities  for  the  rule  growing  out 
of  the  usual  method  of  transacting 
business  of  this  character,  and  the 
mutual  advantages  which  the  ship- 
per, carrier  and  the  public  derive 
therefrom."  Missouri,  etc.,  R.  Co. 
V.  Hutchings.  7S  Kan.  7S8,  765,  99 
P  230.  <2)  "The  reasons  for  this 
view  are  mainly,  that  the  question  Is 
not  one  of  negotiability  of  the  In- 
strument but  one  of  estoppel  in  pals, 
that  the  carrier  has  clothed  the 
agent  with  apparent  authority  to 
Issue  a  bill  of  lading,  that  the  agent 
having  done  so  with  full  knowledge 
or  full  opportunity  to  know  what, 
if  any,  goods  are  intended  for  ship- 
ment, the  principal  should  be  es- 
topped to  deny  the  truth  of  the  re- 
citals as  to  goods  covered  thereby, 
that  it  is  better  to  cast  the  loss  upon 
the  carrier  whose  agent  made  the  false 
representation  than  upon  an  Innocent 
holder  of  the  bill  of  lading  who 
relied  upon  the  representation,  that 
while  not  strictly  negotiable  a  bill 
of  lading  is  quasi  negotiable,  sym- 
bolizlng  the  property  described  there- 
in, ana  that  title  thereto  passes  by 
its  transfer  or  delivery,  and  that  it 
Is  In  the  highest  degree  Important  to 
the  large  commerce,  known  by  the 
carrier  to  be  buUt  upon  the  transfer 
of  bills  of  lading,  that  there  should 
be  confidence  in  their  recitals." 
Thomas  v.  Atlantic  Coast  Line 
R.  Co.,  86  S.  C.  637,  540,  64  SE 
220,  67  SE  SOS,  34  LRANS  1177,  21 
AnnCas  223.  (3 }  The  carrier  Is 
"liable  because  the  knowledge 
whether  the  goods  have  been  re- 
ceived, and  therefore,  the  power  in 
fact  conferred,  lies  peculiarly  with 
the  carrier's  agent,  who  is  held  out 
to  the  public  as  having  authority  to 
make  a  statement  upon  which  Inno- 
cent parties  may  rely,  and  the  carrier 
Is  therefore  estopped  to  deny  the 
receipt  of  the  goods  as  stated  In  the 
bill."  Missouri,  etc.,  R.  Co.  v.  Hutch- 
ings. 78  Kan.  7S8,  99  P  230  [foil 
Wichita  Sav.  Bank  v.  Atchison,  etc.. 
R.  Co.,  SO  Kan.  619,  and  quot  with 


clple  that  "when  one  of  two  inno- 
cent persons  n-ust  suffer  In  such  a 
case,  that  person  must  bear  the  loss 
who  reposed  the  confidence. 'n.  Armour 
v.  Uichlgan  Cent.  R.  Co.,  65  N.  Y. 
111.  121.  22  AmR  602. 

lb]  xnuBtratlona  of  rale, — (1)  A 
carrier  Issuing  a  bill  of  lading  ac- 


knowledging the  receipt  of  a  car  on 
a  designated  date  which  is  the  date 
of  the  bill  Is  concluded  by  the  bill, 
and  Is  estopped  from  claiming  that 
it  had  not  received  the  car.  In  the 
absence  of  evidence  that  the  bill  was 
misdated.  Sandford  v.  Seaboard  Air 
Une  R.  Co..  79  B.  C.  619,  «1  SB  74. 
(2>  Whei-e  a  railroad  company  gives 
a  bill  of  lading  reciting  that  the 
property  Is  then  lying  in  a  depot  at 
a  certain  place  and  agrees  to  for- 
ward the  same  to  the  consignee,  and 
others  advance  money  on  the  tnlth 
of  such  bill  of  lading  which  is  as- 
signed by  the  shipper,  the  railroad 
company  will  be  estopped,  as  against 
such  persons,  from  showing  that  at 
the  time  of  giving  such  bill  of  lad- 
ing and  of  ItB  indorsement  the  goods 
were  In  the  adverse  possession  of 
another  person,  so  as  to  defeat  an 
action  brought  by  the  consignee  so 
advancing  money  on  the  bill  of  lad- 
ing. St.  Louis,  etc.,  R.  Co.  v.  Larned, 
103  111.  293. 

[c]  In  Fennsylvaiila  the  rule  seems 
not  to  be  settled.  (1>  In  Brooke  v. 
New  York,  etc.,  R.  Co.,  108  Pa.  529, 
1  A  206,  66  AmR  235,  the  rule  was 
declared  to  be  in  accordance  with  the 
text.  But  the  court,  while  not  ad- 
mitting that  there  was  any  difTerence 
between  the  law  of  New  York  and 
the  law  of  Pennsylvania  In  this  re- 
spect, held  that  the  case  was  ruled 
by  the  law  of  New  York.  (2)  In  the 
.■lubsequent  case  of  Franklin  Trust 
Co.  V.  Philadelphia,  etc..  R.  Co.,  222 
Pa.  96.  108,  70  A  949,  22  LRANS  828. 
this  case  was  limited,  and  It  was  said 
that  It  "nray  not  be  regarded  as  de- 
claring the  law  of  Pennsylvania.  It 
is  conclusive  only  as  to  its  own  facta, 
and  as  applying  to  them  the  law  of 
the  state  of  New  York,  where  the 
transaction  occurred.  It  Is  not  to 
be  regarded  as  decisive  of  the  law 
of  Pennsylvania  in  a  case  where  by 
mistake  or  fraud  a  nonnegotlable  bill 
of  lading  is  Issued,  when  no  goods 
have  been  received  for  shipment  and 
the  bill  of  lading  is  transferred  to 
third  parties.  In  such  case  the  ques- 
tion la  to  be  regarded  as  at  least  an 
open  one  in  Pennsylvania."  (3)  In 
the  still  later  case  of  Uulaney  v. 
Philadelphia,  etc.,  R.  Co.,  228  Pa. 
180.  186.  187,  77  A  507,  it  was  held 
that  where  an  agent  Issued  a  bill  of 
lading  without  receiving  goods  the 
carrier  is  liable,  and  it  is  immaterial 
whether  the  bill  of  lading  was 
negotiable  or  not.  The  court  fol- 
lowed Brooke  v.  New  York,  -  etc.,  R. 
Co.,  supra,  saying;  "The  governing 
principles  of  that  case  are  applicable 
in  the  present  one,  and  we  are  not 
convinced  that  the  law  of  the  state 
of  Illinois  differs  from  the  rules 
therein  enunciated  and  applied."  But 
this  statement  was  not  necessary  to 
a  decision  of  the  case,  because  it 
was  specifically  held  that  the  agent 
had  actual  authority  to  issue  bills 
of  lading  without  receiving  the 
goods,  and  the  court  added:  "The 
conflict  of  decisions  regarding  the 
liability  of  a  carrier  for  the  fraudu- 
lent act  of  an  agent  In  Issuing  a 
bill  of  lading  for  gooda  which  he 
had  not  received  and  had  no  Inten- 
tion of  receiving  need  not  be  dis- 
cussed, as  these  decisions  have  no 
application  to  the  facts  In  this  case." 

77.  Hutchings  v.  Missouri,  etc.,  R. 
Co..  84  Kan.  ifS,  487,  111  P  1077,  41 
LRANS    GOO    (where    It    was  said: 


its  authority." 

256]  (bb)  The  Contrary  View.  The  decided 
weight  of  authority  is  against  the  view  stated  in 
the  preceding  section.  The  rule  laid  down  by  the 
English,  Canadian,  and  Federal  courts  of  the  United 
States,  and  by  a  majority  of  the  state  courts,  is 
that  the  agent  of  the  carrier,  having  no  authority 
to  issue  a  bill  of  lading  without  actual  receipt  of 
the  goods,  cannot  bind  the  carrier  even  as  to  an 
innocent  transferee  for  value  of  the  bill  of  lading.*" 
Nor  would  the  fraudulent  course  of  conduct  of  the 
agent  for  some  time  in  so  issuing  bills  of  lading 

"Such  an  act  would  be  wrongful 
without  the  statute;  that  It  is  penal- 
ized does  not  alter  the  situation  so 
far  as  the  rights  of  third  parties 
are  concerned  );  Williams  v.  Dela- 
ware, etc.,  R.  Co.,  156  App.  DIv.  69S, 
141  NY3  606. 

78.  Lake  Shore,  etc..  R.  Co.  v. 
National  Live  Stock  Bank,  178  111. 
506.  53  NE  326  [dist  Dulaney  v. 
Philadelphia,  etc..  R.  Co.,  228  Pa. 
180.  77  A  607]:  WlUlamfl  v.  Delaware, 
etc,  R.  Co.,  166  App.  DIv.  695,  141 
NYS  606. 

79.  Droate  v.  Wabash  R.  Co.,  16S 
App.  DIv.  160,  138  NYS  203. 

80.  tJ.  S. — Missouri  Pac.  R.  Co.  V. 
McFadden.  154  U.  S.  155.  14  SCt  990. 
38  L.  ed.  944;  Frledlander  v.  Texas, 
etc..  R.  Co.,  130  U.  S.  416,  9  SCt  B70, 
32  L.  ed.  991;  St.  Louis,  etc.,  R.  Co. 
V.  Knight,  122  U.  S.  79,  7  SCt  1132. 
30  L.  ed.  1077;  Pollard  v.  Vinton,  105 
U.  S.  7,  26  U  ed.  998;  King  v.  The 
Lady  Franklin,  8  Wall.  325.  19  L.  ed. 
456  (bill  given  by  mistake  for  one 
line  where  goods  were  shipped  by 
another);  The  Freeman  v.  Bucking- 
ham, 18  How.  182,  16  It.  ed.  84;  Cu- 
nard  8S.  Co.  v.  Kelley.  115  Fed.  678, 
53  CCA  310:  Robinson  v.  Memphis, 
etc..  R.  Co.,  9  Fed.  129,  16  Fed.  67. 

Ala. — Louisville,  etc.,  R.  Co.  v. 
National  Park  Bank.  188  Ala.  109,  65 
S  1008;  Jemlson  v.  Birmingham,  etc., 
R.  Co.,  126  Ala.  378.  28  8  61  (both 
decided  under  statute  forbidding 
issuance  of  bill  of  lading  before 
receipt  of  goods). 

Ark. — Martin  v.  St.  Louis,  etc.,  R- 
Co..  55  Ark.  BIO,  19  SW  214. 

111. — Lake  Shore,  etc.,  R.  Co.  v. 
National  Live  Stock  Bank.  178  111. 
506.  53  NB  326  [dist  St.  Loula,  etc.. 
R.  Co.  V,  Larned,  103  111.  293;  North- 
ern Transp.  Co.  v.  McClary,  66  111. 
233,  and  diet  In  Dulaney  v.  Phila- 
delphia, etc.,  R  Co.,  228  Pa.  180,  77 
A  507]. 

La. — Henderson  v.  Louisville,  etc.. 
R,  Co..  116  La.  1047.  41  S  252,  114 
AmSR  582  [rev  3  La.  A.  (Orleans) 
43];  Hunt  v.  Mississippi  Cent.  R.  Co., 
29  La.  Ann,  446;  Fellows  v.  The  R. 
W.  Powell,  16  La.  Ann.  316,  79  AmD 
581.  And  see  Fearn  v.  Richardson. 
12  La.  Ann.  752. 

Md. — Baltimore,  etc..  R.  Co.  v.  WU- 
kens,  44  Md.  11.  22  An-R  26. 

Minn. — Minneapolis  Swedish-Amer- 
ican Nat.  Bank  v.  Chicago,  etc.,  R. 
Co.,  96  Minn.  436,  105  NW  69:  Na- 
tional Bank  of  Commerce  v.  Chicago, 
etc.,  R.  Co.,  44  Minn.  224.  46  NW 
342.  560,  20  AmSR  566,  9  LRA  263 
and  note. 

Miss. — Hazard  v,  Illinois  Cent,  R. 
Co.,  67  Miss.  32,  7  S  280. 

N.  C. — Williams  v,  Wilmington, 
etc..  R.  Co.,  93  N.  C.  42.  63  AmR  4b0 
and  note. 

Oh. — Adams  v.  The  Brig  Pilgrim, 
1  Oh.  Dec.  (Reprint)  477.  fo  WestLJ 
141. 

Wash, — Roy  v.  Northern  Pac.  R. 
Co..  42  Wash.  672,  575.  86  P  63.  6 
LRANS  302  and  note,  7  AnnCas  728 
and  note  [dt  Cyc]. 

Eng. — Cox  V.  Bruce,  IS  Q,  B.  D. 
147,  24  KRC  268;  Jessel  v.  Bath. 
n.  2  Exch.  207;  Coleman  v.  Riches, 
16  C.  B.  104,  81  ECL  104,  139  Re- 
print 695;  Grant  v.  Norway,  10  C.  B, 
665,  70  ECL  665,  138  Reprint  263,  24 
ERC  258;  Meyer  v.  Dresser,  16  C.  B. 
N.  S.  646.  Ill  ECL  646,  143  Reprint 
1280;   Hubbersty  Tfe-^ard.  8  iBxch. 
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raise  a  presumption  of  the  carrier's  ratification.^^ 
In  the  application  of  the  foregoing  rule  it  is  of  no 
consequence  whether  the  act  of  the  agent  was  fraud- 
ulent and  collusive  or  merely  the  result  of  a  mis- 
take."^ And  it  has  been  held  that  the  rule  is  in 
no  way  affected  by  a  statute  making  it  a  felony  to 
sign  or  to  issue  false  receipts  or  bills  of  lading  for 
property  not  actually  received  or  delivered,*^  or 
by  a  statute  making  bills  of  lading  negotiable  for 
certain  purposes." 

[$  257]  bb.  Where  Agent  Has  Express  Anthor- 
ity  to  Issue  Bill  of  Lading  before  Receipt  of  Goods. 
Where  a  carrier  gives  its  agent  express  authority 
to  issue  bills  of  lading  for  goods  before  actual  re- 
ceipt of  the  goods,  the  carrier  will  be  bound  by  his 
act  in  issning  a  bill  of  lading  where  the  bill  of 
lading  has  passed  into  the  hands  of  a  bona  fide 
purchaser  for  value,  although  no  goods  are  actually 
received." 

[$  258]  cc.  Where  Carrier  Ratifies  Unauthor- 
ized Act  of  Agent.  A  carrier  may  ratify  the  un- 
authorized act  of  its  agent  in  issuing  a  bill  of  lad- 


ing without  actual  receipt  of  the  goods,  but  there 
is  no  ratification  if  the  a«t  relied  on  to  establish 
it  was  in  itself  induced  by  deceit  or  mistake." 

[$  259]  dd.  Where  Goods  Are  Received  Snbse- 
qnent  to  Issuance  of  Bill  of  Lading.  Even  though  a 
carrier  may  not  be  bound  by  a  bill  of  lading  iasued 
by  its  agent  for  goods  which  are  never  received,  it 
does  not  follow  that  the  carrier  is  not  bound  thereby, 
if  the  goods  are  in  fact  subsequently  delivered,  to 
be  transported  according  to  the  terms  of  the  con- 
tract; and  where  the  agent  of  a  railroad  company 
issues  a  bill  of  lading  without  the  goods  in  hand, 
and  they  are  subsequently  delivered,  the  contract 
takes  effect,  and  the  carrier  is  bound  as  if  the  goods 
had  originally  been  delivered."' 

260]  d.  Parol  Testimony  to  Vary— (1)  Con- 
sidered as  a  Contract.  Inasmuch  as  the  bill  of  lad- 
ing constitutes  the  contract  of  shipment,  parol  evi- 
dence is  not  admissible,  in  the  absence  of  fraud  or 
mistake,  to  vary  its  terms  or  to  show  that  the  con- 
tract was  different  from  that  ^own  by  the  instru- 
ment.^   lliere  are  a  few  apparent  exceptions  to 


ml  UK, 
ERC  6fi5. 

Can. — Srb  v.  Great  Western  R.  Co., 
B  Can.  S.  C.  179. 

See  Sears  v.  Wlngate,  3  Allen 
(Mass.)  103. 

[a]  "The  reMOBN  for  thla  vtew 
{1)  rest  mainly  on  the  ground  that  It 
la  not  within  the  real  or  apoarent 
authority  of  the  carrier's  agent  to 
Issue  a  bill  of  lading  for  goods  not 
received,  and  that  a  bill  of  lading 
not  being  Itself  negotiable,  the  holder 
can  take  no  better  right  nor  higher 
equity  thereunder  than  the  consignee 
or  Bhlpper."  Thomas  v.  Atlantic 
Coaat  Line  R.  Co..  85  S.  C.  637.  540. 
64  SE:  220.  67  BE  90S,  34  LRANS 
1177  and  note,  21  AnnCas  223.  C2) 
"The  reasoning  by  which  this  doc- 
trine la  usually  supported  is  that  a 
bill  of  lading  is  not  negotiable  in 
the  sense  In  which  a  bill  of  exchange 
or  promissory  note  Is  negotiable, 
where  the  purchaser  need  not  look 
beyond  the  Instrument  itself;  that  so 
far  as  it  la  a  I'ccefpt  for  the  goods 
It  (a  susceptibia  or  explanation  or 
contradiction,  the  same  as  any  other 
receipt;  that  the  whole  question  is 
one  of  the  law  of  agency;  that  It  is 
not  within  the  scope  of  the  author- 
ity of  the  ahlpnlng  agent  of  a  car- 
rier to  Issue  bills  of  ladlitf  where  no 
property  Is  in  fact  received  for  trans- 
portation; that  the  extent  of  his 
authority,  either  real  or  apparent,  is 
to  Issue  bills  of  lading  for  freight 
actually  received:  that  his  real  and 
apparent  authority — i,  e.,  the  power 
with  which  his  principal  has  clothed 
hiRi  In  the  character  In  which  he  is 
held  out  to  the  world — Is  the  same, 
vis.,  to  give  bills  of  lading  for  goods 
receiveir for  transportation;  and  that 
this  limitation  upon  his  authority  Is 
known  to  the  con-merclal  world,  and 
therefore  any  person  purchasing  a 
bill  of  lading  Issued  by  the  agent  of 
a  carrier  acts  at  his  own  risk  as 
reapecta  the  existence  of  the  fact 
(the  receipt  of  the  goods)  upon  which 
alone  the  agent  tias  auuiorlty  to 
issue  the  bill,  the  rule  being  that, 
if  the  authority  of  an  agent<ia  Known 
to  be  open  for  exercise  only  In  a 
certain  event,  or  upon  the  haitpenlng 
of  a  certain  contingency,  or  the  per- 
formance of  a  certain  condition,  the 
occurrence  of  the  event,  or  the  hap- 
pening of  the  contingency,  or  the 
performanco  of  the  condition,  must 
he  ascertained  by  him  who  would 
avail  himself  of  the  re.sults  ensuing 
from  the  exercise  of  the  authority. ' 
National  Bank  of  Commerce  v.  Chi- 
cago, etc..  R.  Co.,  44  Minn.  224.  233. 
46  NW  312,  560,  20  AmSR  B6G.  9 
I.RA  263. 

fb]  The  Isadiag  case  (i)  in  sup- 
port of  this  view  Is  Pollard  v.  Vinton, 
105  tJ.  S.  7,  26  L.  ed.  998  [foil  Frled- 


lander  v.  Texas,  etc.,  R.  Co.,  ISO  U. 
S.  416,  9  set  570.  32  I.,  ed.  991].  (2) 
But  this  case  Is  distinguished  from 
a  case  where  the  consignee  was  al- 
lowed to  fill  out  bills  of  lading  as  the 
agent  of  the  carrier  and  to  transfer 
them  aa  collateral  security  to  persons 
who  had  no  knowledge  of  any  Irregu- 
larlty.  and  in  such  case  the  carrier 
was  held  liable  to  the  holder  of  the 
bin  of  lading.  The  distinction  made 
Is  that  the  officers  of  the  company 
had  knowledge  of  the  course  of  busi- 
ness which  enabled  the  consignor  to 
perpetrate  the  fraud,  and  were  negli- 
gent in  allowing  it  to  continue. 
Walters  v-  Weatern,  etc,  R.  Co.,  56 
Fed.  869. 

[c]  AppUoatloM,  ntsnt,  aadUmlti 
of  raised)  The  fact  that  the  ship- 
per was  allowed  to  fill  out  the  bUl 
of  lading  and  to  leave  a  blank  which 
afforded  an  opportunity  for  increas- 
ing the  statement  of  the  quantity  of 
goods  shipped  was  held  not  to  render 
the  comn'on  carrier  liable  for  loss 
occasioned  by  the  forgery  of  the 
shipper  In  raising  the  bill  of  lading. 
Lehman  v.  Central  R,,  etc.,  Co.,  12 
Fed.  696.  (2)  Where,  in  pursuance 
to  an  agreement  in  the  course  of 
dealing  between  a  carrier  ancf  a  ship- 
per, ollls  were  issued  for  cotton 
which  remained  In  the  possession  of 
a  compress  company  as  agent  of 
the  shipper  and  which  was  destroyed 
by  Are  before  delivery  to  the  car- 
rier, the  consignee  of  the  bill  of  lad- 
ing, even  without  notice  of  such 
agreement  and  course  of  dealing, 
could  not  recover  from  the  carrier. 
Missouri  Pac.  R.  Co.  v.  McFadden. 
154  U.  S.  156,  14  set  990,  SB  L.  ed. 
944. 

[d]  Bights  of  soaalffMe^The  con- 
signee and  other  persons  by  relying 
on  the  bill  of  lading  do  so  with 
notice  of  the  limitation  of  power  of 
the  agent  as  to  Issuing  bills  of  lad- 
ing, and  aot  at  their  own  risk,  both 
as  respects  the  fact  of  shipment  and 
the  quantity  of  cargo  purported  by 
the  bill  of  lading  to  be  shipped. 
Baltimore,  etc.,  R.  Co.  v.  Wtlkens,  44 
Md.  11,  22  AmR  26.  And  see  Pelle 
V.  Atlantic  Coast  Line  R.  Co.,  149 
N.  C.  3'JO.  «3  RE  66. 

[e]  Where  the  agent  of  a  steam- 
boat  delivered  a  bill  of  lading  for 
merchandise,  which  was  subsequently 
delivered  to  a  different  boat  from  the 
one  from  which  the  bill  of  lading 
had  been  taken,  it  was  held  that  the 
hill  of  lading  was  conditional,  and 
did  not  bind  the  steamboat  for 
which  It  was  issued,  there  having 
been  no  actual  delivery  of  the  goods. 
King  v.  The  Lady  Franklin.  8  Wall. 
<U.  S.)  325,  19  L.  ed.  455;  Fearn  v. 
Richardson,  12         Ann.  752. 

[f1  WhsTs  th«  UU  of  laOiBf  was 
■taoKpsd  "Bot  nsffotSaUa"  and  was 


Issued  by  mistake  or  fraud  of  the 
agent  without  actual  receipt  of  the 
goods,  it  was  not  binding  In  the 
hands  of  an  innocent  transferee  for 
value.  Franklin  Trust  Co.  v.  Phila- 
delphia, etc..  R.  Co.,  222  Pa.  96,  70 
A  949,  22  IjRANS  828  and  note. 

81.  Fitch  v.  Atchison,  etc.,  R.  Co., 
170  App.  DIv.  222,  165  NTS  1079. 

83.  National  Bank  of  Coirmerce 
V.  Chicago,  etc.,  R.  Co.,  44  Minn.  224, 
46  NW  A2,  660,  20  AmSR  566,  9  LRA 
263. 

83.  Henderson  v.  Louisville,  etc., 
R.  Co.,  116  1047,  1062,  41  S  2S2. 
114  AmSR  582  (where  It  was  said: 
"The  contention  that  the  act  makes 
a  false  bill  of  lading  negotiable,  and 
therefore  binding  on  the  railroad 
when  In  the  handa  of  a  third  in- 
nocent holder,  Is  contrary  to  the  ex- 
press intent  of  the  statute,  which  is 
to  prevent  the  Issue  of  false  receipts 
and  bills  of  lading.  The  lawmaker 
certainly  did  not  intend  to  denounce 
such  issue  as  a  felony  and  at  the 
same  time  to  encourage  the  violation 
of  the  statute  by  making  false  bills 
of  lading  negotiable"). 

84.  Roy  V.  Northern  Pac.  n.  Co., 
42  Wash.  1l72,  85  P  6S,  6  LRANS  802. 
7  AnnOas  728. 

86.  Bulaney  v.  Philadelphia,  etc., 
R.  Co.,  228  Ka.  180,  T7  A  B07.  To 
same  effect  see  dicta  in  Swedish- 
American  Nat.  Bank  v.  Chicago,  etc., 
R.  Co.,  96  Minn.  486,  105  NW  «9; 
National  Bank  of  Commerce  v.  Chl- 
cagp,  etc.,  R.  Co.,  44  Minn.  224.  46 
NW  -  -    -----    -     —  -—  


26S. 


842,  660,  20  AmSR  666,  9  L.RA 


88.  Cunard  S8.  Co.  v.  Kelley,  ItB 
Fed.  678,  63  CCA  810  (holding  that 
a  steamship  company  whose  agent 
has  without  authority  issued  bills  of 
lading  for  goods  then  in  a  public 
warehouse  does  not  ratify  such  act 
and  make  the  bills  Its  own  by  re- 
ceiving on  board  one  of  Ita  vessela 
goods  purporting  to  be  thoae  de- 
scribed in  the  blTla,  where  by  reason 
of  a  fraudulent  substitution  in  the 
warehouse,  of  which  It  was  Ignorant, 
the  goods  actually  delivered  to  It 
are  not  the  same). 

87.  Robinaon  v.  Memphis,  etc.,  R. 
Co.,  16  Fed.  67. 

88.  U.  S.— The  Wellington,  89  P. 
Cas.  No.  7.384,  1  Bias.  279. 

Ala. — Tallassee  Falls  Mfg.  Co.  v. 
Western  R.  Co.,  117  Ala.  620.  23  8 
139,  67  AmSR  179;  Co*  v.  Peterson, 
30  Ala.  608,  68  AmD  145;  McTyer 
v.  Steele.  26  Ala.  487. 

111. — KItza  v.  Oregon  Short  Line  R. 
Co..  169  111.  A.  609.  610  [c!t  Cycl. 

Ind, — Indianapolis,  etc.,  R.  Co.  v. 
Remmy,  13  Ind.  518. 

Iowa. — Oarden  Grove  Rank  v. 
Humeston,  etc..  R.  Co.,  67  Iowa  626, 
36  NW  761;  Hewett  v.  Chicago,  etc.. 
R.  Co..  68  Iowa  811,  19  NW  790;  Went 


For  later  easM,  darslopniMita  and  ohaiiffMi  in  the  law  see  cumulative  Annotatlona,  Baig^^^!|^ 
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the  general  proposition,  but  they  are  not  real  quali- 
fieations  of  the  rule  which  is  too  well  established 
to  be  questioned.^  If  the  bill  of  lading  is  not  re- 
ceived by  the  shipper  until  after  the  goods  have 
been  completely  delivered  to  the  carrier  and  ac- 
cepted by  him  for  transportation,  it  will  not  consti- 
tute a  contract,  for  the  relations  of  the  parties  have 
already  been  determined  by  acceptance  without  the 
bill  of  lading.^  If  the  bill  of  lading  is  as  to  any 
element  of  the  contract  amb^nous,  parol  evidence 
is  adnussible  to  show  what  the  agreement  was  in 
that  respect.*^  While  in  general  a  bill  of  lading  is 
conclusive  as  to  the  rate  charged  for  transporta- 
tion, it  may  be  shown  by  parol  that  as  a  matter  of 
fact  the  representation  that  the  goods  are  being 
carried  at  a  reduced  rate  in  consideration  of  a  limi- 
tation of  Uability  is  false.^  No  doubt  also  a  sub- 
sequent modification  of  the  terms  of  the  written 
agreement,  for  instance  that  the  goods  are  to  be 
shipped  by  another  boat  than  that  named,  may  be 
established  by  parol."* 
[i  261]    (8)  Oonddared  as  a  Beoeipt— (a)  In- 

V.  steamboat  Berlin,  8  Iowa  632. 

Ue.— O'Brien  v.  Gilchrist,  84  Me. 
B54.  SS  AmD  676. 

Mich.^ — Stur^es  v.  Detroit,  etc.,  R. 
Co..  166  Mich.  231,  286,  181  NW  706 
Iclt  Cyc]. 

Miss. — Swann  v.  Southern  Bxprasa 
Co..  63  Miss.  286. 

Mo. — O'Bryan  v.  Kinney.  74  Mo. 
125;  Holten  v.  Kansas  City,  etc.,  R. 
Co.,  61  Mo.  A.  204. 

N,  T.— Hill  V.  Syracuse,  etc.,  R. 
Co.,  73  N.  T.  861,  29  AmR  163;  Long 
T.  New  York  Cent.  R.  Co..  60  N.  Y. 
76;  Wolfe  v.  Myers,  6  N.  Y.  Super.  7. 

Oh. — Cincinnati,  etc.,  R.  Co.  v. 
PonUuB,  19  Oh.  St.  221,  2  AmR  801; 
May  V.  Babcock.  4  Oh.  834. 

See  also  generally  Evidence  [17 
Cyc  6671- 

[a]  mul  of  ladlBf  Is  not  a  mere 
nsmomitflnin,  but  it  is  a  contract  be- 
tween the  parties,  and  oral  testimony 
is  not  receivable  to  show  what  the 
real  contract  was,  in  contradiction 
of  the  terms  of  the  bill  of  ladlnc 
Hostetter  v.  Baltimore,  etc,  R.  Co., 
8  Pa.  Cas.  499.  11  A  603. 

[b]  That  shipper  was  aot  oon- 
sviiior. — Parol  evidence  is  incompe- 
tent to  show  that  the  shipper  did 
not  sustain  the  relation  of  consiirnor 
to  the  foods.  Van  Etten  v.  Newton. 
15  r>al7  638.  8  NTS  478  [aft  184  N. 
Y.  148,  31  NE  884,  80  AmSR  680  and 
note]. 

[c]  AtttaesAaBt  amaiiMnt^Where 

there  was  no  provision  In  a  bill  of 
lading  for  the  shipment  of  fruit  for 
re-IcIng  the  refriaerator  car  in 
which  the  fruit  was  shipped,  It  was 
held  that  parol  evidence  of  an  ante- 
cedent agreeirent  to  see  that  the 
car  was  re-Iced  was  not  admissible. 
Richmond,  etc.,  R.  Co.  v,  Shomo,  90 
Ga.  4»6,  16  SB  220. 

[d]  monto. — Where  there  is  no 
stipulation  in  the  bill  of  lading  as 
to  the  route  over  which  the  Koods 
shall  be  transported,  parol  evidence 
that  the  goods  were  to  be  shipped 
by  a  particular  route  is  not  com- 
petent. Snow  V.  Indiana,  etc.,  R.  Co., 
109  Ind.  422,  9  KC  702.  Contra  Steldl 
T.  Minneapolis,  etc.,  R.  Co.,  94  Minn. 
233.  102  NW  701. 

[el  nma  of  Atomsnt.— Where  the 
stipulation  of  a  Dill  of  lading  was 
that  the  goods  were  to  be  transported 
without  unnecessary  delay,  a  parol 
agreement  that  the  goods  should  be 
sent  on  the  night  of  the  day  on 
which  they  were  received  could  not 
be  shown.  Indianapolis,  etc.,  R.  Co. 
V.  Remniy,  IS  Ind.  618. 

rf]  O.  O.  9.  sUpment. — The 
terms  of  the  bill  of  lading  cannot 
be  varied  or  added  to  by  parol  evi- 
dence, such  as  ( 1 )  that  the  goods 
were  sent  C.  O.  D,  (Smith  v.  Southern 
Express  Co.,  104  Ala.  387,  16  S  62). 
(2)  or  that,  where  by  the  terms  of 
the  receipt  the  goods  are  sent  C.  O. 
D.,  It  was  not  agreed  between  the 


Ciartles  that  there  should  be  any  col- 
ectlon  made  befbre  delivery  (Amer- 
ican Kxpress  Co.  v.  Lesem,  89  111. 
312). 

[g]  niat  ths  rate  of  'tvaiuvortatlo& 
was  different  ftom  tliat  aaaiwa  In 
tlu  Alnplag  Mostpt' cannot  be  shown 
by  paroT  evidence.  Nlles  v.  Culver,  8 
BarV  (N.  T.)  206. 

[hi  Bffaet  of  oturtom.— A  custom 
founded  on  constant  departure  from 
the  terms  of  the  bill  of  lading  Is  not 
available  to  control  the  contract 
Baztn  V.  Liverpool  SS.  Co.,  2  F.  Ca,a. 
No.  1,162,  3  Wall.  Jr.  229;  Tallassee 
Falls  Mfg.  Co.  v.  Alabama  Western 
R.  Co.,  128  Ala.  167,  29  S  203. 
SB.  See  cases  Ihfra  this  note, 
[a]  Thna  (1)  it  Is  said  that  a  bill 
of  lading  may  be  aided  by  parol  evi- 
dence to  show  the  relations  in  which 
the  parties  stood  at  the  time  of  the 
shipment  in  order  to  give  effect  to 
the  terms  of  the  Instrument.  Blan- 
chard  V.  Page,  8  Gray  (Mass.)  281. 
(2)  And  that  collateral  agreements, 
not  necessarily  covered  by  the  terms 
of  the  bill  of  lading,  may  be  shown. 
Baltimore,  etc..  Steamboat  Co.  v. 
Brown,  54  Fa.  77.  See  Armour  v. 
U.  S.  Express  Co.,  62  Pa.  Super.  329 
(where  uncorroborated  testimony  of 
plaintiff  was  held  insufficient  to  es- 
tablish an  oral  contemporaneous 
agreement  modifying  the  bill  of  lad- 
ing). (3)  So.  although  the  shipper 
Is  impliedly  bound  on  the  face  or  the 
bill  to  pay  the  freight.  It  may  be 
shown  by  parol  that  the  carrier  re- 
ceived the  goods  under  an  agreement 
with  a  third  person  to  pay  the 
freight,  at  least  where  such  "third 
person  has  In  fact  made  payment. 
Wayland  v.  Mosely,  6  Ala.  430,  39 
AmD  336.  (4)  And  a  stipulation  in 
the  bin  of  lading  that  the  carrier 
shall  not  be  liable  for  stock  beyond 
the  actual  cash  value,  not  exceeding 
one  hundred  dollars  per  head,  does 
not  preclude  evidence  of  a  parol 
agreed  valuation  of  ten  dollars  per 
head.  Hamed  v.  Missouri  Pac.  R. 
Co.,  61  Mo.  A.  482. 

90.  Stoner  v.  Chicago,  etc.,  R.  Co., 
109  Iowa  651.  go  NW  569:  LowenstelP 
V.  Lombard.  164  N.  Y.  324,  58  NE  44' 
[rev  17  App.  DIv.  408,  45  NYS  286]; 
Shift  V.  New  York  Cent.,  etc..  R.  Co.. 
16  Hun  278  [aff  81  N.  Y.  638]:  Oal- 
veston.  etc..  R.  Co,  v.  House.  4  Tex. 
Civ.  A.  263,  23  SW  832.  And  see 
supra  9  223. 

[a]    On  similar  prlnolples.  If  the 

Kerson  accepting  the  bill  of  lading 
as  no  authority  to  bind  the  shipper, 
the  terms  of  the  bill  of  lading  will 
not  be  controlUnR,  Mobile,  etc.,  R. 
Co.  V.  Jurey,  111  U.  S.  584,  4  SCt  566, 
28  L.  ed.  627. 

91.  Louisville,  etc..  R.  Co.  v.  Wil- 
liams, (Ala.  A.)  56  S  865;  Sturges  v. 
Detroit,  etc..  R.  Co..  166  Mtch.  231. 
236.  131  NW  706  [clt  Cyc];  Wolfert 
v.  Pittsburg,  etc.,  R.  Co.,  41  Mo.  A. 


trodnctory  Statement.  As  already  shown,  a  bill  of 
lading  is  a  receipt  as  well  as  a  contract,^  It  states 
the  terms  of  the  shipment,  and  also  specifies  the 
quantity  of  goods  received,  and  sometimes  their  con- 
dition. While  it  may  not,  as  already  stated,  be 
varied  by  parol  evidence  so  far  as  it  embodies  the 
terms  of  the  contract,  yet,  so  far  as  it  constitutes 
a  receipt,  it  is  like  other  receipts  or  written  acknowl- 
edgments, subject  to  be  contradicted  or  explained  by 
proof  as  to  the  facts.'" 

[$  262]  (b)  Becitals  aa  to  Receipt  of  Ooods— 
aa.  In  G-eneral.  It  is  nowhere  questioned  that  a  bill 
of  lading  is  prima  fatne  evidence  of  the  receipt  of 
the  goo£  by  the  carrier."  And  this  is  true  although 
a  statute  forbids  the  issuance  of  l^lls  of  lading, 
except  for  goods  actually  in  the  carrier's  posses- 
sion.''^ But  such  recitals  are  not  oonelusive,  and 
it  may  be  shown  by  parol  evidence  that  none  of  the 
goods,  or  only  a  part  of  the  goods,  described  in  the 
bill  of  lading  were  in  fact  received."^  And  this 
principle  has  been  held  to  apply  to  ^ird  parties  as 
well  as  to  the  original  parties  to  the  bill  of  lading, 

330:  Dyment  v.  Northern,  etc.,  R.  Co., 
11  Ont.  343. 

M.  McFadden  v.  Missouri  Fac;  R. 
Co.,  92  Mo.  343.  4  SW  689,  1  AmSR 
721. 

83.  Hedricks  v.  Steamship  Morn- 
ing Star.  18  La.  Ann.  353;  Steldl  v. 
Minneapolis,  etc.,  R.  Co.,  94  Minn. 
233,  102  NW  701;  Lincoln  Tent  etc., 
Co.  v.  Missouri  Pac.  R.  Co.,  86  Nabr. 
338,  126  NW  608  (both  holding  that 
a  bill  of  lading  Issued  by  a  carrier 
may  be  changed  or  modified  by  a 
subsequent  parol  agreement  between 
the  shipper  and  the  carrier). 
94.  See  supra  S  261. 
85.  Goodrich  v.  Norrls.  10  F.  Cas. 
No.  6,545;  Lake  Shore,  etc..  R.  Co.  t. 
National  Live  Stock  Bank,  178  III. 
606,  62  NE  326:  Meyer  v.  Peck.  28 
N.  T.  690;  BUts  v.  Wlltard,  9  N.  T. 
529.    And  see  Infra  S  262. 

88.  Ala. — Capehart  v.  Qranite 
Mills.  97  Ala.  363.  12  S  44. 

Ark. — Martin  v.  St.  Louis,  etc..  R, 
Co.,  66  Ark.  610,  19  SW  814:  Little 
Rock,  etc.,  R.  Co.  v.  Hall,  22  Ark. 
669. 

111. — Northern  Transp.  Co.  v.  Mc- 
Clary,  66  111.  233:  Raker  v.  Michigan, 
etc.,  IL  Co.,  42  111.  73;  Chicago,  etc., 
R.  Co.  v.  Hull,  76  111.  A  408. 

Ky.~-Mu8sellam  v.  Cincinnati,  etc., 
R.  Co..  104  SW  887,  31  KyL  908; 
Shatzell  v.  Hart,  2  A.  K.  Marsh.  191, 
La, — -Flower  v.  Downs,  12  Rob.  101. 
Mo. — Milne  v.  Chicago,  etc..  R.  Co., 
155  Mo.  A.  466.  135  SW  85;  Selgfrled 
V.  Chicago,  etc.,  R.  Co.,  (A.)  126  SW 
798 

Nebr. — Chicago,  etc.,  R  Co.  v,  John- 
ston. 68  NebrTaae,  78  NW  499. 

N.  C. — Peele  v.  Atlantic  Coast  Line 
R.  Co.,  149  N.  C.  390,  63  SB  66;  Bur- 
well  v.  Raleigh,  etc..  R.  Co.,  94  N.  C. 
451. 

Tex.— Gulf,  etc.,  R.  Co.  v.  Lowery, 
fCiv.  A.)  15S  SW  992;  Cohen  v.  Mis- 
souri, etc.,  R.  Co.,  44  Tex.  ClV.  A. 
381.  383.  98  SW  437  [clt  Cyc]. 

Kng. — McLean  v.  Fleming,  26  L.  T. 
Rep.  N.  8.  317,  4  ERC  666. 

Ont. — Hall  V.  Grand  Trunk  R.  Co., 
34  U.  C.  Q.  B.  617. 

87.  Martin  v.  St.  Louis,  etc.,  R. 
Co.,  BB  Ark.  510.  19  SW  314. 

98.  U.  S.— Th«  WllUe  D.  Sand- 
hoval,  92  Fed.  286;  Brouty  v.  Five 
Thousand  Two  Hundred  and  Plfty- 
Six  Bundles  of  Elm  Staves.  21  Fed. 
590  [aft  23  Fed.  106];  Caflero  v. 
Welsh.  4  F.  Cas.  No.  2,286.  8  Phlla. 
fPa.)  130:  Hopkins  v.  Wood.  12  F. 
Cas.  No.  6.693:  The  J.  W.  Brown,  14 
P.  Cas.  No.  7,590.  1  Blss.  76.  8  Phlla. 
(Pa.)  130;  Sutton  v.  Kettell.  23  F. 
Cas.  No.  13,647,  1  Sprague  309. 

Ala. — Wayland  v.  Mosely,  6  Ala. 
430.  39  AmD  335. 

Ark. — Little  Rock,  etc..  R.  Co.  v. 
Hall.  32  Ark.  669. 

Conn. — Relyea  v.  New  Haven  Roll- 
ing Mill  Co..  42  Conn.  579. 

Ga. — Southern  R.  .Co.  v.  Allison,  115 
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where  it  is  marked  "not  negotiable."**  Never- 
theless the  recitals  of  the  bill  of  lading  as  to  the 
receipt  of  the  goods  places  the  burden  on  the  car- 
rier to  show  the  contrary/  and  in  the  absence  of 
eonviucing  testimony  establishing  mistake  they  must 
control.'  Conversely,  the  shipper  or  consignee  may 
contradict  the  bill  of  lading  by  parol  evidence  show- 
ing that  the  carrier  received  a  larger  quantity  than 
the  bill  of  lading  acknowledged  to  have  been  re- 
ceived.' The  fact  that  the  goods  are  underbilled  will 
not  justify  the  carrier  in  converting  the  excess.* 
[$  263]  bb.  When  Qnanttty  of  Cfoods  Ghiaran- 
te^  The  carrier  may  by  stipulation  guarantee  the 
quantity  of  goods  receiv.ed  so  tliat  the  recital  of  the 
bill  of  lading  will  be  conclusive,  even  as  against 
mistake,  and  render  the  carrier  liable  for  any  short- 
age.' Nevertheless  the  language  of  the  agreement 
must  be  quite  clear  and  explicit  to  preclude  the  car- 
rier from  showing  by  parol  evidence  a  mistake'  in 


the  quantity.* 
[$  264]    (c)   Bedtalft  as  to  Oonditioa  Of  Oood& 

It  is  usual  to  insert  in  a  bill  of  lading  reeitals  to 
the  effect  that  the  goods  were  received  in  good  e<m- 
dition  or  in  apparently  good  condition.  This  clause 
pertains  to  the  instrument  as  a  receipt.'  Evoi  with- 
out any  statement  on  the  subject  it  is  presumed,  if 
no  memorandum  is  made  on  the  bill  of  lading  to  the 
effect  that  the  goods  are  not  in  good  condition,  that 
so  far  as  observable  by  inspection  without  opening 
the  boxes,  packages,  or  bundles  in  wMch  the  goods 
are  shipped  they  were  in  good  order."  If  the  state- 
ment is  that  the  goods  are  apparently  in  good  con- 
dition, it  is  of  course  open  to  the  carrier  to  show, 
as  against  a  claim  that  the  goods  were  damaged 
during  transportation,  that  the  damaged  eondition 
existed  at  the  time  of  the  receipt  of  the  goods,  but 
was  not  apparent  on  inspection.  Such  a  statement 
relates  only  to  external  conditions,*  and  does  not 


Ga.  635.  42  SE3  15;  Atlantic  Coaat  Line 
R.  Co.  V.  Hill,  12  Ga.  A.  392.  77  SE 
316:  Central  of  Georgia  R.  Co.  v. 
CooR,  4  Ga.  A.  698.  62  SE  464. 

111. — Lake  Shore,  etc.,  R.  Co.  v. 
National  Live  Stock  Bank.  178  111. 
506.  53  NE  326;  Illinois  Cent.  R.  Co. 
V.  Cobb.  72  111.  148;  Great  Western 
R.  Co.  V.  McDonald.  18  III.  172;  St. 
Louis  Southwestern  R,  Co,  v.  Elgin 
Condensed  Milk  Co..  74  111.  A.  619; 
Wallace  v.  Lonfr.  8  111.  A.  504. 

Iowa. — Highley  v.  Burlington,  etc., 
R.  Co..  99  Iowa  603,  68  NW  829,  61 
AmSR  250;  Chapin  v.  Chicago,  etc., 
R.  Co.,  79  Iowa  582,  44  NW  820; 
Steamboat  Wisconsin  v.  Young.  3 
Greene  26». 

Ky. — Pittsburg,  etc.,  R.  Co.  v. 
American  Tobacco  Co.,  104  SW  377, 
31  KyL  1013. 

La. — Kirkman  v.  Bcvman,  8  Rob. 
246. 

Me.— WItzler  v.  Colllna,  70  Me.  290, 
35  AmR  327;  O'Brien  v.  Gilchrist.  34 
Me.  554,  56  AmD  676. 

Maas.— Hall  v.  Mayo,  7  Allen  454; 
Kelley  v.  Bowker,  11  Gray  428,  71 
AmD  725;  Shepherd  v.  Naylor,  6  Gray 
591. 

Mich. — Strong  v.  Grand  Trunk  R. 
Co.,  15  Mich.  206.  93  Ami)  184. 

Miss.^Swann  v.  Southern  Elxpresa 
Co.,  53  M\»s.  286. 

Mo. — Steamboat  Missouri  v,  Webb, 
9  Mo.  19.1;  Strawn  v.  Missouri,  etc., 
R.  Co.,  120  Mo.  A.  135,  96  SW  488. 

N.  Y. — Abbe  V.  Eaton.  51  N.  Y.  410: 
Meyer  v.  Peck.  33  Barb.  632  [aff  28 
N.  Y.  590};  White  v.  Van  Kfrk,  25 
Barb.  16. 

N.  C. — Peelo  v.  Atlantic  Coast  Line 
R.  Co.,  149  N.  C.  390.  G3  SE  66. 

Oh.— Dean  v.  King.  22  Oh.  St.  118; 
Page  V.  Sandusky,  etc..  R.  Co.,  2  Oh. 
Dec.  (Reprint)  716,  4  WestLJ  644. 

Pa. — Franklin  Trust  Co.  v.  Phila- 
delphia, etc..  R.  Co.,  223  Fa.  96,  70  A 
949.  22  LRANS  828. 

S.  C. — Reid  I'houphate  Co,  v.  Farm- 
ers' Fertilizer  Co.,  94  S.  C.  212.  213, 
77  SE  86S  felt  Cycl;  Benjamin  v. 
Sinclair,  17  S.  C.  L.  174. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Lowery, 
(Civ.  A.)  155  SW  992;  Cohen  v.  Mts- 
Kouri,  etc.  R.  Co.,  44  Tex.  Civ.  A.  381, 
SS  SW  437. 

Wla. — Glass  v.  Goldsmith.  22  Wis, 
488 

Eng. — McLean  v.  Fleming.  25  L.  T. 
Rep.l^T.  S.  317.  4  ERC  665;  Bates  v. 
Todd,  1  M.  A  Rob.  106. 

Ont. — Ilorsman  v.  Grand  Trunk  R. 
Co..  81  U.  C.  Q.  B.  536. 

"As  proof  of  the  actual  taking  of 
poAsesafon,  the  bill  atands  aa  a  mere 
receipt,  subject  to  rebuttal  or  expla- 
nation.'* Cunard  SS.  Co.  v.  Kelley, 
116  Fed.  678,  684,  58  CCA  810. 

[a]  Ap^loatioiu  of  mto^d)  In 
an  action  against  tho  Initial  and  con- 
necting carriers  for  loss  of  freight, 
evidence  that  the  waybill  made  at  the 
place  where  the  goods  were  delivered 
to  the  connecting  carrier  was  made 
out  from  the  waybill  which  accom- 


Fianied  the  car,  and  not  from  an 
nspectlon  of  the  contents  of  the  car 
which  waa  sealed,  was  adml-salble  to 
ex  plain  how  It  happened  that  the 
connecting  carrier  receipted  for  the 
freight.  Muasellam  v.  Cincinnati, 
etc.,  R.  Co.,  104  SW  337,  31  KyL  908. 
(2)  It  may  be  shown  that  the  agent 
issuing  the  bill  of  lading  waa  known 
to  be  without  authority.  Capehart 
V.  Granite  Mills,'97  Ala.  363,  12  S  44. 

[b]  Valse  bill  of  ladlng^The  car- 
rier cannot  be  charged  because  of  a 
false  bin  of  lading  for  nondelivery 
of  a  cargo  never  received.  King  v. 
The  Lady  Franklin.  8  Wall.  (U.  S.) 
325.  19  L.  ed.  4.'>6. 

98,  Franklin  Trust  Co.  v.  Phila- 
delphia, etc.,  R.  Co.,  222  Pa.  96,  70  A 
949.  22  LRANS  828.  See  also  supra 
i  264. 

1.  Musaellam  v.>Cinclniiatl,  etc.,  R. 
Co.,  104  SW  337,  31  KyL  908. 

3.  Goodrich  V.  Norrls.  10  P.  Cas. 
No.  6,545.  Abb.  Adm.  196  (In  which 
it  was  said  that  to  make  out  a  mis- 
take In  the  recital  of  the  bill  In  this 
respect,  and  to  show  that  a  less 
quantity  was  delivered  than  stated, 
the  proof  of  mistake  should  be  clear 
and  unquestionable  In  order  to  rebut 
the  evidence  afforded  by  the  bill ) ; 
Illinois  Cent.  R.  Co.  v.  Nelson,  97  SW 
757.  30  KyL  114. 

[a]  BTUUnce  held  snSolent  to 
ovaroome  vresainptloiu — In  an  action 
against  a  carrier  for  the  difference 
In  weight  of  a  shipment  of  cotton 
as  shown  by  a  bill  of  lading  and  as 
received  by  the  consignee,  the  re- 
citals in  the  bill  of  lading  as  to  the 
weight  of  the  cotton  received  by 
the  carrier,  although  prima  facie  cor- 
rect, were  overcome  by  an  admission 
in  an  agreed  statement  of  facts  that 
the  Identical  cotton  received  by  the 
carrier  waa  delivered  to  the  con- 
signee. St.  Louis,  etc.,  R.  Co.  v. 
Woodruff  Mills,  106  Miss.  214.  62  S 
171. 

3.  Chapin  v.  Chicago,  etc.,  R,  Co., 
79  Iowa  582,  44  NW  820. 

4.  WIggtn  V.  Boston,  etc.,  R.  Co., 
120  Mass.  ZOl;  Peebles  v.  Boston,  etc., 
R.  Co.,  112  Maas.  498. 

[a  1  Effect  of  special  at^nJatloa 
In  bill  of  lading. — Where  a  bill  of 
lading  contains  the  stipulation.  "All 
deficiency  In  cargo  to  be  paid  for  by 
4he  carrier  and  deducted  from  the 
freight,  and  any  excess  In  the  cargo 
to  be  paid  for  to  the  carrier  by  the 
consignee,"  a  proper  construction  of 
this  clause  does  not  authorize  the 
carrier  in  case  of  an  excess  In  the 
cargo  to  collect  pay  for  the  aame 
from  the  consignee  and  to  hold  the 
proceeds  as  hfs  own.  Wallace  v. 
Long.  8  111.  A.  504.  509;  Ford  v.  Head, 
34  Ilun  (N.  Y.)  146. 

6.  Sawyer  v.  Cleveland  Iron  Min. 
Co.,  69  Fed.  211.  16  CCA  ISl;  Merrick 
V.  About  Nineteen  Thousand  Five 
Hundred  and  Fourteen  Bushels  of 
Wheat,  3  Fed.  340;  Rhodes  v.  New- 
hall.  126   N.  T.   574.  27  NR  947.  22 


AmSR  859;  BIsael  v.  Campbell,  54 
N.  Y.  353. 

[a]  Thufl,  Where  a  bill  of  lading 
which  acknowledged  the  receipt  by 
the  carrier  of  a  spedfled  quantity  of 
wheat,  contained  the  provision,  "All 
the  deficiency  In  cargo  to  be  paid 
by  the  carrier  (except  when  gram  Is 
heated,  or  heats  in  transit),  and  de- 
ducted from  the  freight,  and  any 
excess  In  cargo  to  be  paid  for  to 
the  carrier  by  the  consignee,"  It  was 
held  that  this  was  a  contractual 
stipulation  which  bound  the  carrier 
to  the  statement  of  quantity  con- 
tained  In  the  Instrument.  Sawyer  v. 
Cleveland  Iron  MIn.  Co.,  69  Fed.  211, 
213,  16  CCA  191;  Rhodes  v,  Newhall, 
126  N.  Y.  674,  27  NE  947,  22  AmSR 
859. 

[b]  "QnaaUty      gnannteed."— It 

seems  that  where  a  bill  of  lading 
contains  the  words  "quantity  guar- 
anteed" the  carrier  will  be  respon- 
sible to  the  shipper  for  the  quantity 
specified  in  the  Instrument.  Bfssel 
v.  Campbell.  54  N.  Y.  363. 

6.  Atbe  V.  Eaton,  51  N.  Y.  410. 

7.  Biasel  v.  Price,  IS  III.  408.  412 
(in  which  It  waa  said:  "The  bill  of 
lading  is,  in  contemplation  of  law. 
In  the  nature  of  a  receipt,  so  far  as 
the  quantity  and  condition  of  the 
goods  la  concerned,  and  as  such,  Is 
open  to  explanation,  or  even  contra- 
diction, by  parol  proof') ;  Ellis  v, 
Willard,  9  n;  Y.  629.  630  (In  which 
it  was  said:  "The  statement  of  the 
condition  of  the  property  in  the  bill 
of  lading  constitutes  no  part  of  th» 
contract  of  affreightment,  and  the  re- 
lation of  the  parties  and  the  nature 
of  the  contract  will  not  allow  us  to 
call  It  a  contract  of  warranty"). 

[a]  It  la  not  luportant  wbether 
the  words  "In  good  order"  or  "well 
conditioned-'*  or  both,  are  used,  the 
phrases  being  substantially  synony- 
mous. Tarbox  v.  Eastern  Steamboat 
Co.,  50  Me.  339. 

8.  The  Zone.  30  F.  Caa.  No.  18,220. 
2  Sprague  19;  Bond  v.  Frost,  8  Ia. 
Ann.  297. 

8,  U.  S. — Nelson  v.  Woodruff,  1 
Black  166.  17  L.  ed.  97;  Clark  v. 
Barnwell,  12  How,  272,  13  U  ed.  985; 
Bradstreet  v.  Reran,  3  F.  Cas.  No. 
1,792a,  2  Blatchf.  116;  The  California, 
4  F.  Caa,  No.  2,314,  2  Sawy.  ,12;  The 
rolumbo,  6  P.  Cas.  No,  3.040.  3 
Blatchf.  621;  The  Olbers.  18  F.  Cas. 
No.  10,477,  8  Ben.  148;  The  Orlflamme, 
18  F.  Cas.  No.  10.671,  1  Sawy,  176. 

Ark. — St.  Louis,  etc..  R.  Co.  v.  Neel, 
66  Ark.  279.  19  SW  963. 

Conn. — Moars  v.  New  York,  etc.,  R- 
Co.,  75  Conn.  171,  62  A  810,  96  AmSR 
19S,  66  LRA  884. 

Ind.  T. — Gulf,  etc.,  R.  Co.  v.  Jones, 
1  Ind.  T.  354,  87  SW  208. 

Iowa. — West  v.  Steamboat  Berlin,  3 
inwa  632. 

Ky.— Keith  V.  Amende,  1  Bush  46S; 
Gowdy  V.  Lyon,  9  B.  Mon,  112. 

La. — Cureil  v.  Johnson,  12  La.'  290, 
32  Amn  117. 
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make  out  even  a  prima  facie  case  against  the  car- 
rier with  reference  to  damage  not  thus  apparent.^" 
But  the  recital  of  good  condition  or  apparently 
good  condition  does  make  out  a  prima  facie  case 
against  the  carrier  that  the  goods  were  in  apparently 
good  condition  so  far  as  ordinary  inspection  without 
opening  the  packages  would  disclose.^'  The  burden 
of  proof  ds  on  the  carrier  to  show  that  the  goods 
were  not  in  such  apparently  good  condition  when 
received.^^  The  rule  as  generally  stated  is  that  the 
recital  as  to  the  condition  of  the  goods  is  prima 
facie  evidence  only  as  to  that  fact,  and  the  carrier 


may  show  the  contrary.*^  But  a  recital  of  good 
condition  may  he  binding  on  the  carrier  when  the 
bill  was  intended  to  be  negotiated  and  is  held  by 
a  bona  fide  transferee  for  value." 

[$  265]  e.  Negotiability  and  Transfer"— (1)  In- 
troductory Statement.  As  symbols  of  property 
therein  receipted  for,'*  hills  of  lading  are  transfer- 
able so  as  to  pass  title  to  the  goods  represented 
thereby  while  in  the  possession  of  the  carrier  as 
bailee,  when  such  is  the  intention,  as  effectually  as 
if  the  goods  themselves  were  delivered."  This  is 
so  although  the  transaction  is  not  intended  to  give 


Mass. — Barrett  v.  Rosers,  7  Mass. 
297,  5  AmD  46. 

Pa. — Isdaner  v.  Philadelphia,  etc., 
R.  Co.,  64  Pa.  Super.  509. 

10.  Clark  V.  Barnwell,  12  How. 
S.>  272.  ]S  Li.  ed.  986;  The  Mora- 
vian, 17  F.  Cas.  No.  9.789.  2  Hask. 
167;  Vemard  t.  Hudson.  28  P.  Cas. 
No.  16.921,  i  Sumn.  406 :  Jean  v. 
Flager.  45  Miso.  421,  422,  90  NTS  2S9 
(In  which  It  was  said:  "It  would  be 
unreasonable  to  hold  an  acknowledg- 
ment of  the  Bood  condition  of  the 
merchandise  was  to  be  presumed 
from  the  mere  delivery  of  a  bill  of 
ladlnc  containing  such  expressions"  > ; 
Gulf,  etc,  R.  Co.  V.  Holder,  10  Tex. 
Civ.  A.  22S,  30  SW  883. 

[a]  muftt  evUsBOs  admissible. — 
(I)  It  Is  open  to  the  carrier  to  show 
that  the  loaa  proceeded  from  some 
cause  which  existed,  but  was  not 
apparent  at  the  time  It  received  the 
goods.  Choate  v.  Crownlnshleld,  6  F. 
('as.  No.  2,691.  3  Cliff.  184.  (2> 
Where  the  bill  of  ladine  described 
the  ffoods  as  "barrels  ox  molasses" 
and  ended  with  the  clanae,  "contents 
and  gauce  unknown,"  It  was  heM  that 
the  carrier  could  not  deny  knowledge 
of  the  nature  of  the  contents,  al- 
though It  might  prove  want  of 
knowledge  of  tfie  auallty.  Nelson  v. 
Stephenson.  12  N.  T.  Super.  538. 
(3)  The  carrier  is  not  precluded  by 
a  recital  of  good  condition  from 
showing  that  lealcage  occurred  by 
reason  of  the  effect  of  heat  (Nelson 
V.  Woodruff,  1  Black  (U.  S.)  156.  17 
U  ed.  97),  (4)  or  by  reason  of  In- 
sufnciency  of  the  cask,  case,  etc..  In 
which  the  Konda  were  contained 
(Zerega  v.  Poppe,  30  F.  Caa.  No, 
18.213.  Abb.  Adm.  397). 

11.  U.  S. — The  NIth.  36  Fed.  86. 
13  Sawy.  368  (aff  36  Fed.  383.  13 
Sawy.  481]:  The  Columbia,  6  P.  Cas. 
Ko.  3,040.  18  Blatchf.  621;  The  Orl- 
flamme,  18  PaCas.  No.  10,671,  1  Sawy. 
176. 

La. — Ship  Rappahannock  v.  Wood- 
ruff. 11  lA.  Ann.  698. 

Mass. — Canney  v.  American  13x- 
press  Co.,  222  Mass.  348.  110  NE  967; 
Hastings  v.  Pepper,  11  Pick.  91. 

Tex. — International,  etc.,  R.  Co.  v. 
Blanton,  63  Tex.  109. 

Wis. — Blade  v.  Chicago,  etc.,  R. 
Co..  10  Wis.  4. 

[al  As  to  Internal  condition  (1) 
the  recital  of  apparent  good  order 
does  not  relieve  the  consignor  from 
the  burden  of  proving  that  damage, 
not  apparent,  old  exist  at  the  time 
of  the  shipment.  Clrlcago,  etc.,  R. 
ro.  V.  Benjamin.  63  111.  283.  <2>  As 
between  the  original  parties,  a  bill 
of  lading  fa  not  conclusive  that  the 
goods  were  shipped  "In  good  order." 
even  though  they  were  open  to  in- 
spection. Ellis  v.  Wlllard,  9  N.  Y. 
629. 

12.  See  infra,  571. 

13.  U.  S. — Baxter  v.  Inland,  2  F. 
Cas.  No.  1,125,  1  Btatchf.  526;  Brad- 
street  V.  Heran.  3  F.  Cas.  No.  1,792, 
Abb.  Adm.  209  [aff  3  F.  Caa.  No. 
I.792a.  2  Blatchf.  116];  The  Martha, 
16  P.  Caa.  No.  9,145. 

Hawaii. — Honolulu  Rapid  Transit, 
etc..  Co.  V.  American- Hawaiian  SS. 
Co.,  3  Hawaiian  Fed.  11. 

111. — Bissel  V.  Price,  16  111.  408. 

Iowa. — Mitchell  v.  U.  S.  Express 
Cn.,  46  Inwa  214;  Carson  v.  Harris, 
4  Greene  616. 

Ky. — Keith  v.  Amende,  1  Bush 
456:  Oowtnr  v.  Lyon.  9  B.  Hon.  112. 

lAi— UeXntoA  T.  Oaatrahofar,  t 


Rob.  403;  Kimball  v.  Brander,  6  La. 
711. 

Me.— Wltxler  v.  Collins,  70  Me.  290, 
S6   AmR   827;   Tarbox   v.  Eastern 

steamboat  Co.,  SO  Me.  339. 

Mass. — Richards  v.  Doe,  100  Mass. 
524;  Hustings  v.  Pepper,  11  Pick.  41: 
Barrett  v.  Rogers,  7  Mass.  297,  S 
AmD  45, 

Mo. — Steamboat  Ulssourt  v.  Webb, 
9  Mo.  198. 

N.  Y.— Ellis  v.  Wlllard,  9  N.  Y.  529; 
Nelson  v.  Stephenson,  l2  N.  Y.  Super. 
538.  **         -  ' 

N.  C. — Burwell  T.  Raleigh,  etc.,  R. 
Co„  94  N.  C.  461. 

Oh. — Wood  v.  Ferry,  Wright  240, 

Okl. — St.  Louis,  etc.,  R.  Co.  v. 
Jamleson,  20.  Okl.  654,  95  P  417. 

Pa. — ^Warden  v.  Oreer,  6  Watts 
424. 

Tex.— Missouri  Pae.  R.  Co.  v.  Fen- 
nell.  79  Tex.  448,  15  SW  693. 

Wis.— Glass  V.  Goldsmith,  22  Wis. 
488:  Blade  v.  Chicago,  etc.,  R.  Co..  10 
Wis.  4. 

14.  Louisville,  etc..  R.  Co.  V. 
PferdmenKBs.  8  Oa.  A.  81,  68  SB  617. 

15.  Assirnmeata     CMMxally  see 

Assignment  a  5  C.  J.  p  880. 

16.  See  supra  S  2fil. 

17.  TJ.  8. — Friedlander  T.  Texas, 
etc..  R.  Co.,  130  U.  S.  416,  9  SCt  67.0. 
88  L.  ed.  091;  Shaw  v.  Merchants' 
Nat.  Bank,  101  U.  S.  567.  25  L.  ed. 
892:  Hooper  v.  Robinson,  98  U.  S.  628. 
26  L.  ed.  219;  The  Thames  v.  Sea- 
man, 14  Wall.  98.  20  U  ed.  804; 
Conard  v.  Athintic  Ina.  Co.,  1  Pet.  386, 

7  I,.,  ed.  189;  In  re  Reboulln  Fits,  165 
Fed.  245;  Merchants'  Exch.  Bank  v. 
McGraw,  76  Fed.  930.  22  CCA  622; 
Munroe  v.  Philadelphia  Warehouse 
Co.,  76  Fed.  646  [app  dlsm  79  Fed. 
999,  24  CCA  685];  Robinson  v,  Mem- 
phis, etc.,  R.  Co.,  9  Fed.  129;  Auden- 
rled  v.  Randall.  2  F.  Cas.  No.  644.  3 
Cliff.  99;  U.  S.  V.  Delaware  Ins.  Co., 
25  P.  Cas.  No.  14,942,  4  WaRh.  C.  C. 
418.  See  also  Means  v.  Randall  Bank, 
146  U.  S.  630,  13  SCt  186,  36  L.  ed. 
1107;  National  Bonk  of  Commerce  v. 
Merchants'  Nat.  Bank.  91  U.  S.  92,  23 
L.  ed.  208  (both  recognizing  the  rule). 

Ala.— Brent  v.  MUler.  81  Ala,  309. 

8  S  219;  McCormick  v.  Joseph,  77 
Ala.  236. 

Cal. — Dodge  v.  Meyer.  61  Cal.  406. 

Conn. — Baring  v,  Galpln,  67  Conn. 
362.  18  A  266,  6  LRA  300. 

Ga. — Tison  v.  Howard,  67  Ga,  410: 
Postell  V.  Avery,  12  Ga.  A.  607,  77 
SB  6R6;  Currie  v.  State.  3  Ga.  A.  309, 
59  SB  926;  Livingston  V.  Anderson, 
2  Oa,  A.  274.  58  SE  605. 

Ill, — Western  Union  R.  Co.  v.  Wag- 
ner, 65  111.  197 ;  Burton  v.  Curyea, 
40  111.  820,  8»  AmD  360;  Seckel  v, 
York  Nat.  Bank,  67  111.  A.  679;  .Stone 
V.  Wabash,  etc.,  R  Co..  9  111.  A.  48. 
See  also  Tibbits  v.  Rock  Island,  etc., 
R.  Co.,  49  111.  A.  567. 

Ind. — Union  R,  etc.,  Co.  v.  Yeager, 
34  Ind.  1;  Pattiaon  v,  Culton,  33  Ind. 
240,  6  AmR  199. 

Iowa. — Kansas  City  Plrst  Nat. 
Bank  V.  Mt.  Pleasant  Milling  Co., 
103  Iowa  518.  72  NW  689;  Ayres. 
etc.,  Co.  V.  Dorsey  Produce  Co..  101 
Iowa  141,  70  NW  111,  63  AmSR  376: 
Weyand  v.  Atchison,  etc..  R.  Co.,  75 
Iowa  573,  39  NW  899.  9  AmSR  604 
and  note,  1  LRA  660;  Garden  Grove 
Bank  v.  Humeston.  etc.,  R.  Co.,  67 
Iowa  626,   25  NW  761. 

La. — Flosch  v.  Schwabacker.  32  La. 
Ann.  356;  Hunt  V,  Mississippi  Cent. 
R.  Co..  29  La.  Ann.  446;  Horrell  v. 
Parish,  86  La.  Ann.  6. 


Me. — Robinson  v.  Stuart,  88  Me. 
61;  Wlnslow  v.  Norton,  29  Me.  419, 
60  AmD  601. 

Md.— Bristol  Nat  Bank  v.  Balti- 
more, etc.,  R.  Co.,  99  Md.  681,  678,  69 
A  134,  lOS  AmSR  321  and  notetcit 
Cyc];  Baltimore,  etc.,  R.  Co.  v.  Wil- 
klns,  44  Md.  11,    22  AmR  26. 

Mass. — ^Brown  V.  Floershelm  Mer- 
cantile Co.,  206  Mass.  373,  92  NE  494 
(under  express  statutoir  provision); 
Green  Bay  First  Nat.  BanK  v.  Dear- 
born, 11^  Mass.  819,  16  AmR  92; 
Cairo  First  Nat.  Bank  v.  Crocker,  111 
Mass.  163;  Pratt  v.  Parknran,  24 
Pick.  42. 

Minn. — ^Van  Daaen  v.  Piper,  42 
Minn.  43,  43  NW  684. 

Miss. — -Bonner  v.  Marsh,  IS  MIsa. 
37«,  48  AmD  754- 

Mo. — Davenport  Nat.  Bank  v. 
Homeycr.  45  Mo.  145,  100  AmD  363: 
Gratiot  St.  Warehouse  Co.  v.  Mis- 
souri, etc.,  R.  Co.,  124  Mo.  A.  646,  102 
SW  11;  Robert  C.  White  Live  Stock 
Commn,  Co.  v.  Chicago,  etc,  R. 
Co.,  87  Mo.  A.  880;  Midland  Nat. 
Bank  V.  Misaourl,  etc.,  R.  Co,,  62  Mo. 
A.  581;  Dymock  v.  Missouri,  etc.,  R. 
Co.,  54  Mo.  A.  400;  Dickson  v.  Mer- 
chants' El.  Co.,  44  Mo.  A.  498:  Ober 
V.  Indianapolis,  etc.,  R.  Co.,  13  Mo.  A. 
81;  SkllUng  v.  Bollman.  6  Mo.  A.  76 
[alf  73  Mo.  665,  89  AmR  637J. 

Nebr. — Union  Pac.  R.  Co.  v.  John- 
son. 46  Nebr.  67,  62  NW  144,  60  Am 
SR  640. 

N.  Y. — Merchants'  Bank  v.  Union 
R,  etc.,  Co..  69  N.  Y.  373;  City  Bank 
V.  Rome,  etc.,  R  Co.,  44  N.  Y.  136; 
Gass  V.  Astoria  Veneer  Mills,  134 
App.  Dtv.  184,  186,  118  NYS  982  [Ctt 
Cyc];  Dows  v.  Rush,  28  Barb.  167; 
Saltus  v.  Everett,  20  Wend.  267,  32 
AmD  541. 

Oh. — ^Emery  v.  Irving  Nat.  Bank, 
25  Oh.  St.  360.  18  AmR  299;  Jordan 
V.  James.  5  Oh.  88. 

Okl.—St.  Louis,  etc.,  R.  Co.  v. 
Mounts,  44  Okl.  369,  144  P  1036. 

Or.— Walker  v.  First  Nat.  Bank,  43 
Or.  102,  72  P  635. 

Pa. — Hleskell  v.  Farmers',  etc., 
Nat.  Bank,  89  Pa.  155,  33  AmR  745; 
Holmes  v.  German  Security  Bank,  87 
Pa.  525:  Griffith  v.  Ingledew,  6  Serg. 
&  R.  429,  9  AmD  444;  Marine  Nat. 
Bank  v,  Barinffer.  46  Pa.  Super.  510; 
Storey  v.  Ilershey.  19  Pa.  Super.  485. 

S.  C. — Chester  Nat.  Bank  v.  Atlan- 
tic, etc..  Air  Line  R.  Co.,  25  S.  C. 
216;  McCanta  v.  Wells,  4  S.  C.  381; 
Graff  v.  Caldwell,  43  S.  C.  L.  325. 

Tex. — Missouri  Pac.  R.  Co.  v.  Hel- 
denhelner.  82  Tex.  195,  17  SW  608, 
27  AmSR  861;  Campbell  v.  Alford,  67 
Tex.  159;  Grayson  County  Nat.  Bank 
V.  Nashville,  etc.,  R.  Co.,  {Civ.  A.)  711 
SW  1094;  Cleburne  Nat.  Bank  v.  Citi- 
zens' Nat.  Bank.  41  Tex.  Civ.  A.  535. 
93  SW  209:  Naahvllle,  etc.,  R  Co.  v. 
Grayson  County  Nat.  Bank,  {Civ. 
A.)  91  SW  1106  [rev  100  Tex.  17,  93 
SW  431];  Mercantile  Banking  Co.  v. 
Landa.  <Clv.  A.)  S3  SW  681. 

W,  Va. — Nelll  v.  Rogers  Bros. 
Produce  Co.,  41  W.  Va.  37,  28  SB  702. 

Eng. — Pease  v.  Gloahec,  L.  R.  1  P. 
C.  219;  Meyerstein  v.  Barber,  L.  R. 
2  C.  P.  38  [aff  L.  R  4  H.  L.  317];  Lick- 
barrow  V.  Mason,  6  East  21  note,  102 
Reprint  1192,  1  H.  Bl.  857,  126  Re- 
print 209,  2  T.  R.  63,  100  Reprint  35, 
4  ERC  756;  Bryans  v.  Nix,  4  M.  *  W. 
775.  150  Reprint  1634. 

"While  bills  of  lading  are  not 
negotiable  In  the  sense  applicable  to 
commercial  papery  they  very 
common|)rgfff!)^<«ne4wnMaAutior 
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permanent  ownership,  but  merely  to  furnish  security 
for  advance  of  money  or  discount  of  commercial 
paper  on  the  faith  of  it;'^  and  such  transfer  con- 
fers the  right  to  the  property  without  taking  actual 
possession  of  it  or  doing  any  further  act  to  perfect 
title."  By  indorsement  and  delivery  of  the  bill  of 
lading  to  another  a  constructive  transmutation 
of  the  property  is  worked,  and  the  cairier,  who  was 
the  agent  for  the  consignee,  becomes  the  agent  of 
the  indorsee,  if  it  has  actual  possession  of  the  prop- 
erty." Nevertheless  the  question  of  intention  in 
making  the  transfer  is  of  controlling  importance, 
and  evidence  is  admissible  as  to  the  intention  of  the 
parties  in  making  the  transfer,  just  as  the  delivery 
of  the  goods  may  be  for  some  other  purpose  than 
for  transferring  title. 

266]  (2)  Not  a  Transfer  of  Contract  Itself. 
The  transfer  of  the  bill  of  lading  is  not  a  transfer 
of  the  contract  itself,  but  only  a  transfer  of  the 
goods  represented  by  it.^"  It  involves  no  promise 
on  the  part  of  the  indorser  to  do  anything  toward 
forwar^ng  the  property  to  its  destination  and  de- 
loans  and  discounts,  and  carry  with 
them  the  ownership,  either  general 
or  special,  of  the  property  which 
they  describe.  It  is  the  natural  and 
necessary  expectation  of  the  carrier 
issuing  them  that  they  will  pass 
freely  from  one  to  another  and  ad- 
vances be  made  vpon  their  faith,  and 
the  carrier  has  no  right  to  believe, 
and  never  does  believe,  that  their 
office  and  effect  is  limited  to  the  per- 
son to  whom  they  are  first  and  di- 
rectly Issued.  On  the  contrary,  he 
Is  bound  by  law  to  recognize  the 
validity  of  transfers  and  to  deliver 
the  property  only  upon  the  produc- 
tion and  cancellation  of  the  bill  of 
lading.  If  he  desires  to  limit  his 
responsibility  to  a  delivery  to  the 
named  consignee  alone,  he  must 
stamp  his  bills  as  'non-negotiable'; 
and  where  he  does  not  do  that  he 
n:u8t  be  understood  to  intend  a  pos- 
sible transfer  of  the  bills  and  to  af- 
fect the  action  of  such  transferees." 
Ebatavia  Bank  v.  New  York,  etc.,  R. 
Co..  106  N.  Y.  195,  200,  12  NE  433. 
<0  AmR  440. 

"As  civilization  has  adv^inced,  and 
commerce  extended,  new  and  artifi- 
cial modes  of  doing  business  have 
auperseded  the  exchanges  by  barter 
ana  oUierwise.  which  prevail  While 
society  Is  In  Its  early  and  simple 
stages.  The  invention  of  the  bill  of 
exdttange  Is  a  familiar  illustration  of 
this  fact.  A  more  modern,  but  still 
not  recent  Invention,  of  like  charac- 
ter, for  the  transfer,  w  I  thou  t  the 
somewhat  cumbersome,  and  often 
Impossible,  operation  of  actual  de- 
livery of  articles  of  personal  prop- 
erty. Is  the  indorsement  or  assign- 
ment of  bills  of  lading  and  ware- 
house receipts.  Instruments  of  this 
kind  are  sol  generis.  From  long  use 
In  trade,  they  have  come  to  nave, 
among  comn-erolal  men,  a  well  un- 
derstood meaning.  And  the  indorse- 
ment or  assignment  of  them  as  abso- 
lutely transfers  the  general  property 
of  the  goods  and  chattels  therein 
named,  as  would  a  bill  of  sale."  Mc- 
Neil v.  Hin.   16  F.  Cas.  No.  8.914, 


volves  no  duty  whatever  on  such  indorser.  If  the 
instrument  is  fictitious,  or  if  there  is  any  fraud 
practiced  in  transferring  it,  any  remedy  that  the 
transferee  would  be  entitled  to  would  be  for  that 
special  wrong,  and  not  by  importing  into  the  in- 
dorsement a  promise  to  perform  what  the  carrier 
had  agreed,  or  purported  to  have  agreed,  to  do.'' 
Where  the  common  law  remains  unchanged  by  stat- 
ute, a  transfer  of  the  bill  of  lading  does  not  confer 
any  right  on  the  transferee  to  sue  on  the  contract 
therein  expressed.**  As  a  contract  with  the  car- 
rier a  bill  of  lading  is  a  chose  in  action  and  as  such 
is  not  assignable  at  common  law."  But  now  sub- 
stantially all  choses  in  action  are  assignable.^ 

267]  (3)  Transfer  as  OoUateral  Secnrity. 
Where  the  consignor  draws  on  the  consignee  for 
the  purchase  money  and  the  draft  with  the  bill  of 
lading  attached  is  indorsed  or  transferred  to  some 
one  who  discounts  the  draft,  a  special  property  in 
the  goods  passes  to  the  transferee,  subject,  how- 
ever, to  be  divested  by  acceptance  and  payment  of 
the  draft."    Under  these  circumstances  the  goods 


Woolw.  96.  97  [Quot  with  approval 
American  Nat.  Bank  v.  Georgia  R. 
Co..  96  Oa.  6S6.  668,  2S  SB  898,  61 
AmSR  IBS]. 

18.  See  infra  )  267. 
[a]  As  othenrlM  sKgwsfl.  the 
transfer  by  Indorsement  of  a  bill  of 
lading  to  a  shipper's  order  vests  title 
in  the  transferee  as  purchaser  or 
pledgee,  as  the  case  may  be.  Scheu- 
ermann V.  Monarch  Fruit  Co.,  123  La. 
65,  48  S  647. 

IB.  Forbes  v.  Boston,  etc..  R.  Co., 
133  Mass.  164;  Tegan  v.  Northern 
Pac  R.  Co..  19  N.  D.  70,  121  NW  205; 
Nelll  v.  Rogers  Bros.  Produce  Co..  41 
W.  Va.  37.  as  8E  708. 

Storey  v.  Hersher,  16  Pa.  Su- 


per. 485. 

81.  The  Carlos  F.  Roses.  177  U.  S. 
655.  20  set  803.  44  L.  ed.  929;  Hentz 
V.  Lovell,  192  Fed.  762.  113  CCA  48 
[rev  181  Fed.  655];  Lovell  v.  New- 
man. 192  Fed.  753.  113  CCA  39  [aff 
188  Fed.  534]  (last  two  cases  hold- 
ing that  presumption  as  to  ownerahip 
of^  personal  property  arising  from 
possession  of  a  bill  of  lading  may  be 
explained  or  rebutted  by  other  evi- 
dence showing  where  the  real  owner- 
ship lies);  Manufacturers'  Commer- 
cial Co.  V.  Rochester  R.  Co.,  142  App. 
Dlv.  249,  126  NYS  1051  [atT  206  N.  ¥. 
664  meiTv  99  NB  1110  mem]. 

[a]  Th»  fact  tliat  tlM  bill  may 
l^ve  Dome  lato  llie  Iwads  of  liutooent 
jnuoliaseza  for  Tains  does  not  pre- 
clude Inquiry  Into  the  transaction  in 
which  the  bill  originated.  Lovell  v. 
Newman.  192  Fed.  753,  113  CCA  39 
[writ  of  error  dlsm  227  U.  S.  412,  S3 
set  375,  57  L.  ed.  6771. 

[bj  Knowledge  that  pzopasty  lias 
been  seised  under  legal  pmeess. — 
When  the  parties  to  a  transfer  of  a 
bin  of  lading  know  that  the  property, 
has.  prior  to  the  transfer,  oeen.  by 
legal  process,  taken  from  the  posses- 
sion of  the  carrier,  the  Indorsement 
and  delivery  of  the  bill  of  lading 
cannot  operate  as  a  transfer  of  the 
possession  of  the  property.  Storey 
V.  Hershey,  19  Fa.  Super.  486. 

as.  Cox  V.  Central  Vermont  R. 
Co.,  170  Mass.  129,  49  NB  97:  Maybee 
V.  Tregent.  47  Mich.  496,  11  NW  287; 
Falkenburg  v.  Clark,  11  R.  I.  278. 

83.  Maybee  v.  Tregent,  47  Hlch. 
495.  11  NW  287. 

84.  Cal. — Dodge  v.  Meyer,  61  Cal. 
405. 

111. — ^Knight  v.  St.  Louis,  etc.,  R. 
Co.,  40  111.  A.  471  [atr  141  111.  110, 
SO  NE  6431. 

Md. — Baltimore,  etc.,  R.  Co.  v.  WH- 
kens,  44  Md.  11,  22  AmR  26. 

Masa — ^Blandiard  v.  Page,  8  Gray 
281. 

N.  Y.— Ztows  V.  Cobb,  12  Barb.  810. 
Eng. — Sanders  v.  Vanseller.  4  Q.  B. 
260,  46  BCL  260,  114  Reprint  897; 
Howard  v.  Shepherd.  9  C.  B.  297.  67 
BCL  297,  137  Reprint  907;  Thompson 
v.  Domlny.  U  vC  &  VT.  403,  163  Re- 
print 532. 

See  generally  Assignments  I  189. 

[a]  Btteot  of  speolal  atatntory 
ptorlslon. — In   England,   by  act  of 

Earl  lament  (IS  &  l9  Vict,  c  III),  a 
11!  of  lading  has  in  effect  been  made 
transferable  by  Indorsement,  and  an 
action  may  be  brought  on  It  In  the 
name  of  the  Indorsee.  For  decisions 
construing  this  statute  see  The  Fig- 
lla  Maggrore.  L.  R.  2  A.  &  E.  106; 
Short  v.  SInrpson.  L.  R.  1  C.  P.  248; 
•lesael  v.  Bath,  L.  R.  2  F.xch.  267; 
Lewis  V.  McKee.  L.  R.  2  Bxch.  37. 

[b]  Xft  tke  mdtett  natsa  it  has 
been  held  that,  under  a  statutory 


f rovision,  such  as  has  been  adopted 
n  many  states,  authorizing  the  real 
party  in  Interest  to  sue  in  his  own 
name  on  any  contract  which  has 
been  transferred  to  him.  the  common- 
law  rule  that  the  assignment  of  the 
bill  of  lading  does  not  transfer 
rights  on  the  contract,  and  that  an 
action  founded  on  the  express  con- 
tract contained  in  the  Instrument 
must    be    brought    by    the  original 

Barty  to  the  contract,  does  not  apply, 
lerchants'  Bank  v.  Union  R.,  etc., 
Co.,  69  N.  Y.  373.  And  see  generally 
Assignments  I  198. 

3B.  Ensign  v.  Illinois  Cent.  R.  Co., 
180  111.  A.  282. 

3S.  See  Assignments  |  9. 
87.  U.  S. — Dows  v.  National  Exch. 
Bank,  91  U.  S.  618.  23  L.  ed.  214; 
Gibson  V,  Stevens,  8  How.  384,  12  L,. 
ed.  1123;  Conard  v.  Atlantic  Ins.  Co., 
1  Pet  386,  7  L.  ed.  189;  Merchants' 
Exch.  Bank  v.  MoOraw.  76  Fed.  930, 
22  CCA  622;  Walters  v.  Western,  etc.. 
R.  Co..  66  Fed.  862.  14  CrCA  267  faff 
63  Fed.  391]:  St.  Paul  Roller-Mill  Co. 
V.  Great  Western  Despatch  Co.,  27 
Fed.  434;  Curry  v.  Roulstone,  6  P. 
Cas.  No.  3.497.  Brunn.  Coll.  Cas.  121: 
Lee  V.  Bowen,  16  F.  Cas.  No.  8,183,  B 
Blss.  154;  The  Mary  Ann  Guest.  16  F. 
Cas.  No.  9,197,  Olcott  498;  Ryberg  v. 
Snell,  21  F.  Cas.  No.  12.789,  2  Wash. 
C.  C.  294;  U.  S.  v.  Delaware  Ins.  Co., 
26  F.  Cas.  No.  14,942.  4  Wash.  C.  C. 
418.  And  see  Means  v.  Randall  Bank. 
146  U.  S.  620,  13  set  186,  »  Lu  ed. 
1107:  Charavay  v.  York  Bilk  Mfg. 
Co.,  170  Fed.  819  (both  recognising 
the  rule). 

Ala.~C08mos  Cotton  Co.  v.  Bir- 
mingham First  Nat.  Bank,  171  Ala. 
392.  64  S  621,  32  LRANS  1173  and 
note,  AnnCasl91SB  42  and  note; 
American  Nat.  Bank  v.  Henderson. 
128  Ala.  612,  26  8  498,  82  AmBR  147; 
Brent  r.  Miller.  81  Ala.  309.  8  S  S19; 
Hood  V.  Commercial  Oermania  Trust, 
etc..  Bank,  12  Ala.  A.  511,  67  S  721: 
Veltch  V.  Atkins  Oroaery,  etc.,  Co.,  6 
Ala.  A.  444.  59  S  746. 
Cat.— Dodge  v.  Meyer,  61  Cal.  408. 
Colo. — Denver  First  Nat.  Bank  T. 
Schmidt,  6  Colo.  A.  216,  40  P  479. 

Conn. — ^Mather  v.  Gordon,  77  Conn. 
341,  59  A  424. 

Ga.— Webb  City  Nat  Bank  v. 
Everett,  1S6  Oa.  S72,  71  SE  660; 
American  Nat.  Bank  v.  Lee,  124  Oa. 
868.  58  SB  268:  Farmers',  etc.,  Nat. 
Bank  V.  Allen-Holmes  Co.,  122  Oa. 
67.  49  SB  816;  Boatmen's  Sav.  Bank 
V.  Western,  etc.,  R.  Co.,  81  Ga.  221,  7 
SB  12S. 

III. — Walsh  V.  Hiawatha  First  Nat. 
Bank.  228  111.  446,  81  NE  1067:  Lewis 
V.  Springvllle  Banking  Co.,  166  111. 
811.  46  NR  743  [afC  66  111.  A.  63]; 
Michigan,  etc.,  R.  Co.  v.  Phillips,  60 
111.  190 ;  111 Inois  Cent.  R.  Co.  v. 
Southern  Bank,  41  III.  A.  287;  Rum- 
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§  267] 


CARRIERS 


[IOC.  J.]  203 


are  pledged  for  the  payment  of  the  draft,**  and 
the  part;  paying  the  draft  is  entitled  to  possession 
of  the  gooda  until  the  draft  is  paid  in  fuH.^  The 
position  of  the  transferee,  it  is  said,  is  similar  to 
that  of  a  mortgagee  in  possession,^  and  he  is  under 
no  necessity  to  file  papers  to  preserve  his  lien."^ 
This  i^t  of  the  transferee  before  paymwt  of  the 
draft  is  snperior  to  that  of  the  shipper,'^  and  in 
the  absence  of  any  showing  of  frand^  is  superior 
to  that  of  the  shipper's  attaching  creditors,^  for 
the  reason  that  no  attachable  interest  ranains  in 
the  shipper.'^  The  rale  implies  althon^  no  money 
has  actually  been  advanced  to  the  conngnor  before 
the  attachment.  It  is  sufficient  that  the  consignor 
has  bem  given  credit  therefor."*  In  the  applica- 
tion of  the  rule  it  is  likewise  immaterial  that  the 
party  payii^  the  draft  had  obtuaed  a  guaranty 
from  tiie  ecmsignee  that  iJie  draft  would  be  paid." 
The  role  also  applies  whether  the  party  purchased 


or  was  merely  a  pledgee  of  the  draft.^^  The  right 
to  the  ^Dods  or  their  proceeds  is  not  lost  as  against 
the  shipper  or  his  assignee  for  the  benefit  of 
creditors  by  a  surroider  of  the  bill  of  lading  to  the 
shipper  under  an  agreement  that,  until  advances 
have  been  paid,  he  will  hold  the  goods  or  their  pro- 
ceeds if  sold  under  lien  as  agent  of  the  party  paying 
the  draft.™  And  where  the  party  who  has  advanced 
money  on  the  draft  after  a  levy  on  the  goods  as  the 
property  of  the  consignor  filed  a  claim  thereto,  his 
right  to  maintain  this  claim  was  not  lost  merely 
because,  while  the  claim  ease  was  pending,  the 
drawee  refused  to  accept  the  goods  and  pay  the 
draft,  and  in  consequence  the  bill  of  lading  was 
''indorsed  over"'  to  the  consignee  for  the  sole  pur- 
pose of  having  hdm  dispose  of  the  goods  for  the 
aelusive  benefit  of  the  party  filing  the  elum.^ 
However,  the  pwrty  who  pays  the  draft  cannot  use 
the  legal  title  to  enable  the  eonaignor  to  defeat  the 


sey  V.  NIckerson,  35  lU.  A.  188. 

Iowa. — Kansas  City  First  Nat. 
Bank  v.  Mt.  Pleasant  UUIlny  Co.,  103 
Iowa  B18.  72  NW  689;  Ayrea,  etc.,  Co. 
V.  Doraey  Produce  Co.,  101  Iowa  141; 
70  NW  111,  63  AmSR  378;  Morse  v. 
Chicago,  etc.,  K.  Co..  7S  Iowa  226,  tA 
NW  826;  Merchants',  etc..  Bank  v. 
Hewitt.  3  Iowa  93.  66  AmD  49. 

Kan. — Halsey  v.  Warden,  25  Kan. 
128. 

Ky. — Temple  Nat,  Bank  v.  Louis- 
ville Cotton  Oil  Co.,  82  SW  263,  26 
KyL  618;  German  Nat.  Bank  v.  Grin- 
stead,  52  SW  9Q1,  21  KyL,  674. 

Mass. — Hathaway  v,  Haynes,  124 
Mass.  311;  Chicago  Fifth  Nat.  Bank 
V.  Bailey,  115  Mass.  228;  Green  Bay 
First  Nat.  Bank  v.  Dearborn,  116 
Mass.  219,  15  AmR  92;  Cairo  First 
Nat.  Bank  v.  Crocker,  111  Mass.  163; 
Pratt  V.  Parkman,  24  Pick.  42;  AUen 
V.  Williams,  12  Pick,  297. 

Mo. — ^Davenport  Nat.  Bank  v. 
Homeyer.  45  Mo.  146,  100  AmD  363; 
Price  Brokerase  Co.  v.  Rushfeldt,  185 
Mo.  A.  32,  71  SW  976;  Midland  Nat. 
Bank  V.  Missouri,  etc.,  R.  Co..  62  Mo. 
A  531:  Dickson  v.  Merchants'  Ele- 
vator Co.,  44  Mo.  A.  498:  Skllling  v. 
Bollman,  6  Mo.  A.  76  [aff  73  Mo.  665, 
39  AmR  637]. 

Nebr.- — Huffman  v.  Henry  Motor 
Co.,  98  Nebr.  517,  153  NW  566. 

N.  J. — National  Newark  Banking 
Co.  V.  Delaware,  etc.,  R.  Co.  70  N. 
J.  L.  744,  58  A  311,  108  AmSR  825, 
66  LRA  596. 

N.  T. — Commercial  Bank  v,  Pfelffer. 
108  N.  T.  242,  IB  NE  311;  Cincinnati 
First  Nat  Bank  v.  Kelly,  57  N.  T. 
34;  Chicago  Marine  Bank  t.  Wright. 
48  N.  T.  l;  Cayuga  County  Nat.  Bank 
T.  Daniels,  47  N.  Y.  631;  City  Bank  v. 
Rome,  etc,  R.  Co^  44  N.  T.  136; 
Rocbester  Bank  v.  Jones.  4  N.  Y.  497. 
S5  AsiD  190;  Hatter  of  HcBlheny,  91 
App.  Dlv.  Ill,  86  NYS  >2<  [aff  178 
N.  T.  «10  mem,  70  NE  1102  mem]; 

?rraciise  First  Nat.  Bank  v.  New 
ork  Cent.,  etc..  H.  Co..  86  Hun  160, 
32  NTS  604;  Dows  v.  Rush,  28  Barb. 
1S7:  Indiana  Nat.  Bank  v.  Colgate, 
4  Daly  41:  Sather  Banking  Co.  v. 
Hartwick,  23  Misc.  89.  Bl  NYS  677. 
See  also  Batavia  Bank  v.  New  York, 
etc,  K.  Co..  106  N.  Y.  195,  12  NE  483, 
60  AmR  440  (where  the  rule  is  stated 
but  no  cooda  had  been  received  by 
the  carneri.  «.    ,  „ 

N.  C. — Mason  v.  A.  S.  Nelson  Co., 
148  N.  C.  492.  C2  SB  «26,  128  AmSR 
CSS,  1 8  LRANS  1221  [overr  Finch  v. 
areVe,  126  N.  C.  17fl.  35  SB  861,  49 
LRA  (79  and  note]:  Willard  Mfg.  Co. 
T.  TIemey,  13S  N.  C.  610,  48  8E 
1026. 

Oh. — Emery  v.  Irving  Nat  Bank.  26 
Oh.  St.  360.  18  AmR  299.   

Okl. — State  Nat.  Bank  v.  Wood,  48 
Okl.  2S1.  142  P  1002. 

Or. — t«add,  etc.,  Bank  v.  Commer- 
cial State  Bank,  64  Or.  486,  130  P 
975,  49  LRANS  657. 

Pa. — Richardson  v.  Nathan.  167  Pa. 
613.  31  A  740;  Holmes  v.  Bailey.  92  P 
67;  City  Nat.  Bank  v.  Isenberg,  59 
Pa.  Super.  162. 


Tenn. — Third  Nat  Bank  v.  Hays, 
119  Tenn.  729,  108  SW  1060,  14  Ann 
Cas  1049  and  note;  Imperial  Cotton 
Milling  Co.  V.  Citisens  Bank,  4  Tenn. 
Civ.  A.  332.  Compare  W.  J,  Barton 
Seed,  etc.,  Co.  v.  Mercantile  Nat. 
Bank,  128  Tenn.  820,  160  SW  848 
(holding  that,  where  a  draft  made 
on  the  purchaser  of  goods  was 
deposited  In  a  bank  by  the  seller, 
with  the  bin  of  lading  attached, 
and  a  checking  credit  was  given 
to  the  depositor  under  an  agree- 
ment to  charge  back  the  amount 
should  the  draJt  be  returned  uncol- 
lected, the  bill  of  lading  was  merely 
security  for  the  collection  of  the 
draft,  whether  made  out  to  the  con- 
signee's or  to  the  shipper's  order). 

Tex. — First  Nat.  Bank  v.  San 
Antonio,  etc..  R.  Co.,  97  Tex.  201,  77 
SW  410;  McMahan  v.  State  Nat.  Bank, 
(Civ.  A.)  160  SW  403;  Commercial 
Bank  v.  First  State  Bank.  etc..  Co., 
(Civ.  A.)  153  SW  1175;  W.  T.  Wilson 
Grain  Co.  v.  Central  Nat.  Bank,  (Civ. 
A.)  139  SW  996;  Chicago  First  Nat. 
Bank  V.  Mineral  Weils,  etc.,  R.  Co., 
(Civ.  A.)  133  SW  1099;  Clebume  Nat. 
Bank  V.  Citizens'  Nat.  Bank,  41  Tex. 
Civ.  A.  635,  93  SW  209. 

Vt — Tllden  V.  Minor.  45  Vt.  196. 

W.  Va. — NelU  V.  Rogers  Bros. 
Produce  Co.,  41  W.  Va.  87.  28  SE  702. 

[a]  ^aaHuMfm.  of  rule. — Where 
there  ts  nothing  in  the  bill  of  lading 
to  show  that  the  consignor  was  the 
owner  of  the  goods  at  the  time  when 
the  draft  wa*  discounted,  a  lien  can- 
not be  asserted  as  an  Infwence  from 
the  fact  of  the  delivery  of  the  blU 
of  lading  at  the  time  when  the  draft 
is  assigned  to  the  bank.  Marine  Nat. 
Bank  V.  Baringer,  46  Pa.  Super.  610. 

as.  Kansas  City  First  Nat.  Bank 
v.  Mt  Pleasant  MUHng  Co.,  101  Iowa 
518.  72  NW  619.  And  see  cases  in 
preceding  note. 

39.  Huffman  v.  Henry  Motor  Co., 
98  Nebr.  617.  153  NW  566. 

30.  Commercial  Bank  v.  First 
State  Bank,  etc..  Co.,  (Tex.  Civ.  A.) 
153  SW  1175:  Seward  v.  Miller,  106 
Va.  309,  55  SE  681. 

31.  Cincinnati  First  Nat  Bank  v. 
Kelly,  57  N.  Y.  34;  Seward  v.  Miller, 
106  Va.  309,  65  SB  681. 

3a.  Chicago  Fifth  Nat.  Bank  v. 
Bayley,  115  Mass.  228. 

[a]  Vendor's  right  of  stoppaffe  la 
transltn. — When  the  bill  of  lading  is 
taken  as  collateral  security  for,  or  in 
payment  of.  an  antecedent  indebted- 
ness, the  holder  acquires  no  such 
title  to  the  gooda  as  cuts  off  the 
vendor's  right  of  stoppage  in  transitu. 
Dymock  v.  Missouri,  etc.,  R.  Co.,  54 
Mo.  A,  400. 

33.  Shaffer  v.  Rhyndera.  116  Iowa 
472,  89  NW  1099. 

34.  Ala. — Hood  v.  Commercial  Ger- 
manla  Trust  etc.,  12  Ala.  A.  511,  67 
S  721. 

Conn. — Mather  v.  Gordon.  77  Conn. 
341,  69  A  424. 

Oa. — ^Alexander  v.  Fresno  First 
Nat  Bank,  140  Ga.  266,  78  SE  1071; 


Webb  City  Nat  Bank  v.  Everett,  136 
Ga.  872.  -Tl  SE  660. 

Iowa. — Exchange  Nat.  Bank  v.  Mc- 
Caffrey, 157  NW  209;  Shaffer  v. 
Rhynders.  116  Iowa  472.  89  NW  1099; 
Kansas  City  First  Nat.  Bank  v.  Mt 
Pleasant  Milling  Co.,  103  Iowa  518,  72 
NW  689. 

Ky. — Temple  Nat.  Bank  v.  Louis- 
ville Cotton  Oil  Co.,  82  SW  253,  26 
KyL  518;  Sabel  v.  Planters'  Nat 
Bank,  110  Ky.  299.  61  SW  367. 

Mo. — ^Price  Brokerage  Co.  v.  Rush- 
feldt lis  Mo.  A.  13,  171  SW  076: 
Clary  v.  Tyaon,  87  Mo.  A.  BSS,  71  SW 
710. 

N.  C. — Elm  City  Lumber  Co.  v. 
Chllderhose,  167  N.  C.  14,  88  SB  22 
(holding  however  that,  where  the 
bank  takes  the  draft  and  bill  of 
lading  merely  as  a  collecting  agent, 
it  acquires  no  property  right  in  the 
proceeds):  Wlllard  Mfg.  Co.  v.  Tler- 
ney,  133  N.  C.  630.  46  SE  1026. 

Pa. — COiicago  First  Nat  BariJc  v. 
W.  J.  Hartzell  Co.,  65  Pa.  Super.  6«. 

Va.— Seward  v.  Miller,  106  Va.  309, 
65  SB  681. 

Wis. — American  Thresherman  v. 
Citizen's  Bank,  154  Wis.  366,  373, 
141  NW  210,  49  LRANS  644  and  note 
£oit  Cyc]. 

as.  Walsh  V.  Hiawatha  First  Nat 
Bank.  228  III.  446,  81  NE  1067;  Buck- 
eye Nat  Bank  v.  Huff,  114  Va.  1,  7B 
SB  769. 

36.  Webb  City  Nat.  Bank  v. 
Everett,  136  Ga,  372,  71  SB  660;  Kan- 
sas City  First  Nat  Bank  v.  Mt 
Pleasant  Milling  Co.,  103  Iowa  616, 
72  NW  689;  Fredonla  Nat.  Bank  v. 
Tommel,  131  Mich.  674,  92  NW  848. 
To  same  effect  Tishomingo  Sav. 
Inat  V.  Johnson,  146  Ala.  691,  40 
S  503;  Cox  Wholesale  Grocery  Co. 
V.  Pittsburg  National  Bank,  lO*?  Ark. 
601,  166  SW  187  (holding  that  where 
a  draft  with  a  bill  of  lading  attached 
was  Indorsed  by  the  shipper  and  de- 
posited with  intervener  bank  for 
credit,  the  bank  became  the  owner  of 
the  draft  and  the  grain  shipped  under 
the  bill,  as  against  the  shipper's  at- 
taching creditors,  in  the  absence  of 

firoof  that  it  took  the  draft  for  col- 
Bctlon  only);  Walsh  v.  Hiawatha 
First  Nat.  Bank.  228  III.  446,  81  NE 
1067. 

[a]  Becelvlng'  draft  for  ooUeo- 
tlon^— Where  a  bank  received  for  col- 
lection a  draft  with  a  bill  of  lading 
for  goods  in  transit  attached,  but  did 
not  discount  the  draft  or  In  any  way 
purchase  It,  it  was  not  the  owner  of 
the  goods  In  transit  Baltimore  Sec- 
ond Nat.  Bank  v.  Alma  Bank.  99  Ark. 
38S.  138  SW  472. 

37.  Shaffer  v.  Rhynders,  116  Iowa 
472.  89  NW  1099.- 

38.  Ladd,  etc..  Bank  v.  Commer- 
cial State  Bank.  64  Or.  486,  130  P  976, 
49  LRANS  667. 

39.  Carter  v.  Argulmbau,  31  Abb 
NCas  (N.  Y.)  3. 

40.  Coker  v.  Memphis  First  Nat. 
Bank.  118  (3a.  71,Ji  SB  122. 
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collection  by  the  purchaser  of  a  debt  due  him  by 
the  consig:nor.*^  On  refusal  of  the  consignee  to 
pay  the  draft,  the  title  of  the  party  discounting 
it  becomes  absolute/^  and  on  receipt  by  the  coo- 
signee  of  the  property,  and  its  conversion,  he  is 
liable  to  the  party  discounting  the  draft  for  the 
money  advanced  on  it.^  A  consignee  who  advances 
money  on  transfer  to  him  of  apparent  title  by  the 
bill  of  lading  acquires  a  title  to  or  a  lien  on  the 
goods  r^ardless  of  the  claims  of  those  who  with- 
out having  recMved  actual  or  eonstractive  posses- 
sion seek  to  assert  their  ri^ts  to  such  goods  through 
the  shipper.** 

[$  268]  (4)  Mode  of  Tran8fe]^-(a)  By  Indorse- 
ment and  Delivery.  The  transfer  of  a  bill  of  lading 
so  as  to  pass  to  the  transferee,  for  value,  whatever 
title  the  transferor  had  at  the  time,  may  be  by 
indorsement  and  delivery  of  the  instrument.*'^  But 
a  mere  indorsement  of  the  hill  of  lading,  without 
delivery,  does  not  satisfy  the  requirements  of  the 
rule.**   The  presumption  of  owucrsliip  of  property 


arising  from  the  possession  of  a  bill  of  lading  in- 
dorsed to  the  order  of  the  holder  may  be  explained 
or  rebutted  by  other  evidence  showing  where  the 
real  ownership  lies.*' 

[$  269]  (b)  By  Delivery.  Where  bills  of  lading 
are  transferable  by  indorsement  and  delivery,  a 
fonnal  assignment  is  not,  in  the  absence  of  a  stat- 
ute requiring  it,  necessary  to  a  valid  transfer.  The 
mere  deliverj-  of  the  bill  of  lading  without  a  writ- 
ten indorsement,  if  made  with  the  intention  of 
passing  title  to  the  goods,  is  sutHoient  to  effect  that 
purpose.*"  This,  it  is  said,  is  an  apt  and  usual  way 
of  passing  title  in  the  usual  course  of  trade,*"  and 
the  rule  applies  even  though  the  instrument  con- 
tains no  words  of  n^otiability,  if  the  delivery  of 
the  instrument  is  intended  to  have  that  effect.^ 
Even  the  fact  that  the  bill  of  lading  is  drawn  to 
order  docs  not  prevent  its  transfer  by  delivery  to 
a  third  person  without  any  indorsement."  So  it 
has  been  said  that,  even  if  delivery  to  plaintiff, 
without  indorsement,  of  a  bill  of  lading  by  the 


41.  W.  T,  Wflaon  Grain  Co.  v. 
Central  Nat.  Bank,  (Tex.  Civ.  A.)  139 
8W  906. 

42.  Chicago  Mar.  Bank  v.  Wright, 
48  N.  Y.  1;  Indiana  Nat.  Bank  v.  Col- 
gate, 4  Daly  (N.  Y.)  41;  St.  Louis 
Third  Nat.  Bank  v.  Hays.  119  Tenn. 
729.  108  SW  1060.  14  AnnCaa  1049. 

43.  Chicago  Mar.  Bank  v.  Wright, 
48  N.  Y.  1;  Tilden  v.  Minor,  4B  Vt. 
196. 

44.  Cal. — Newhall  v.  Central  Pac. 
R.  Co.,  Bl  Cal.  345.  21  AmR  713. 

Ga. — Orr  v.  Planters'  Phoaphate, 
etc.,  Co.,  8  Ga.  A.  59,  68  SE  779. 

La. — Starkvllie  Flr.st  Nat.  Bank  v. 
Meyer,  43  I.a.  Ann.  1,  8  S  433. 

N.  Y. — Dowa  V.  Greene.  24  N.  Y. 
628;  Western  Transp.  Co.  v,  Marshall. 
4  Abb.  Dec.  575,  4  Transcr.  A.  366.  6 
AbbPrNS  280;  Chandler  V-  Belden,  18 
Johns.  157,  9  AmD  193. 

Pa. — Schumacher  v.  Eby,  24  Pa. 
624. 

46.  U.  S. — Dowa  v.  National  Exch. 
Bank.  91  U.  S.  618.  23  L.  ed.  214. 

111.— Ensign  v.  Illinois  Cent.  R.  Co., 
180  111.  A.  382;  Illinois  Cent.  R.  Co. 
V.  Southern  Bank,  41  III.  A.  287. 

Iowa. — Exchange  Nat.  Bank  v.  Mc- 
Caffrey. 167  NW  209;  Schllchtlng  v. 
Chicago,  etc.,  R.  Co.,  121  Iowa  502;  96 
NW  959;  Garden  Grove  Bank  v. 
Humeston,  etc.,  R.  Co.,  67  Iowa  526, 
25  NW  761. 

Mo. — Kirkpatrick  v,  Kansas  City, 
etc.,  R.  Co.,  86  Mo.  841;  Davenport 
Nat.  Bank  v.  Homeyer.  45  Mo.  1 46,  100 
AmD  303;  Valle  v.  (^erre,  36  Mo.  575, 
88  AmD  161:  Webster  v.  Bear,  141 
Mo.  A.  531.  125  SW  815:  Dlckaon  v. 
Merchants'  El.  Co.,  44  Mo.  A.  498: 
Missouri  Pac.  R.  Co.  v.  McLlney,  32 
Mo.  A.  166:  Skllltng  v.  Bollman.  6 
Mo.  A.  76  [afC  72  Mo.  665,  29  AmR 
637]. 

S.  c. — Chilllcothe  rirst  Nat.  Bank 
V.  McSwaln,  S3  S.  C.  30,  7B  SB  1106, 
AnnCasl914D  809. 

Tex. — Missouri  Pac.  R.  Co.  v.  Hei- 
denhelmer,  82  Tex.  195.  17  SW  608. 
27  AmSR  861 ;  Mercantile  Banking 
Co.  v.  Landa,  (Civ.  A.)  33  SW  681. 

[a]  TTnder  tHe  FHUippln*  statute* 
the  title  to  the  goods  described  in 
the  bill  of  lading  running  to  the  con- 
signee by  name  and  not  to  his  order, 
nor  to  bearer,  cannot  be  transferred 
by  means  of  a  mere  Indorsement  by 
the  consignee  directing  a  delivery  of 
the  goods  and  not  purporting  to  con- 
vey the  property.  DeLaRlva  V.  Her- 
manos,  7  Philippine  309. 

46.  Bufflngton  v.  Curtis.  15  Mass. 
528,  8  AmD  115;  Chicago  Mar.  Bank 
V.  Wright.  48  N.  Y.  1;  Haille  v. 
Smith,  1  B.  &  P.  B63,  126  Reprint 
1066;  Lickbarrow  v.  Maaon,  6  East  21 
note.  102  Reprint  1192.  1  H.  Bl.  357. 
126  Reprint  209.  2  T.  R.  63.  100  Re- 
print 36.  4  ERC  766;  Hihbert  v.  Car- 
ter, 1  T.  R.  745,  99  Reprint  1356. 

47.  Riverside  Portland  Cement  Co. 


V.  Von  Hamm-Young  Co.,  21  Hawaii 
727. 

48.  U.  S.— In  re  Levin.  173  Fed. 
119;  Munroe  v.  Philadelphia  Ware- 
house Co.,  75  Fed.  645  [app  diem  79 
Fed.  999.  24  CCA  686]. 

Cal, — Glldden  v.  Lucas.  7  Cal.  26. 

111. — Lewis  V.  Springville  Banking 
Co..  166  111.  311.  46  NE  743  laft  66 
III.  A.  63]:  Taylor  v.  Turner,  87  III. 
296;  Western  Union  R.  Co.  v,  Wag- 
ner, 65  lil.  197;  Michigan  Cent.  R. 
Co.  V.  Phillips.  60  III.  190;  Sanitary 
Can  Co.  v.  Hines,  149  111.  A.  244. 

Ind. — Jeffersonville.  etc.,  R.  Co.  v. 
Irvin,  46  Ind.  180. 

Ky. — Douglas  v.  People's  Bank.  86 
Ky.  578,  6  SW  420.  10  KyL  243,  9 
AmSR  276;  Pettlt  v.  Memphis  First 
Nat.  Bank,  4  Bush  334. 

Mass.— Green  Bay  First  Nat.  Bank 
V.  Dearborn,  116  Mass.  219.  16  AmR 
92;  Allen  v.  Williams,  12  Pick.  297. 

Mo. — ScharfE  v.  Meyer,  133  Mo.  428, 
34  SW  858,  64  AmSR  672:  Davenport 
Nat.  Bank  v.  Homeyer,  45  Mo.  145. 
100  AmD  363;  Long-Bell  Lumber  Co. 
V.  Chicago,  etc..  R.  Co.,  181  Mo.  A. 
223,  167  SW  1183;  American  Zinc, 
etc.,  Co,  V.  Markle  Lead  Works.  lOi' 
Mo.  A.  158,  76  SW  668;  Midland  Nat. 
Bank  V.  Missouri,  etc.,  R.  Co..  62  Mo. 
A.  681;  Alabama  Nat.  Bank  v.  Mo- 
bile, etc.,  R.  Co.,  42  Mo.  A.  284;  Ober 
V.  Indianapolis,  etc..  R.  Co.,  13  Mo. 
A.  81;  Skliling  v.  Bollnran.  6  Mo.  A. 
76  [afr  73  Mo.  665,  39  AmR  537]. 

N  Y. — Becker  v.  Hallgarten.  86  N. 
Y.  167;  Merchants'  Bank  v.  Union  R.. 
etc.,  Co.,  69  N.  Y.  373;  Rochester 
Bank  v.  Jones,  4  N.  Y.  497,  65  AmD 
290:  Chicago  Mar.  Bank  v.  Wright, 
46  Barb.  45  [aft  48  N.  Y.  1];  Canan- 
daigua  Nat.  Bank  v.  Southern  R.  Co., 
64  Misc.  327,  118  NYS  668;  Manufac- 
turers" Commercial  Co.  v.  Rochester 
R.  Co.,  117  NYS  989  Faff  137  App. 
Dlv.  882  mem,  123  NYS  1128  mem]. 

Oh. — Emery  v.  Irving  Nat.  Bank, 
26  Oh.  St.  360,  18  AmR  299;  American 
Roofing  Co.  V.  Memphis,  etc.,  Packet 
Co.,  8  OhS&CP  490,  5  OhNP  146. 

Or. — Ladd,  etc..  Bank  v.  Commer- 
cial State  Bank,  64  Or.  486,  130  P 
975.  49  LRANS  667. 

Pa. — Richardson  v.  Nathan,  167  Pa, 
513,  31  A  740;  Holmes  v.  Bailey,  92 
Pa.  67;  Holmes  v.  German  Security 
Bank.  87  Pa.  525. 

S.  C. — Brown  v.  Atlantic  Coast 
Line  R.  Co..  91  S.  C.  377.  74  SE  764; 
McMeekin  v.  Southern  R.  Co,.  82  S. 
C.  468.  471.  64  SE  413  [cit  Cyc]. 

Tenn.— St.  Louis  Third  Nat.  Bank 
V,  Hays,  119  Tenn.  729,  108  BW  1060, 
14  AnnCas  1049. 

Tex. — Cairpbell  v.  Alford,  57  Tex. 
159. 

Wash. — Bonds- Foster  Lumber  Co. 
V.  Northern  Pac.  R.  Co.,  63  Wash. 
302.  101  P  877. 

Eng. — Nathans  v.  Giles,  6  Taunt. 
568.  1  BCL  286,  128  Reprint  808. 


Que. — ^Fowler  v.  Melklebam,  7  L. 
C.  367. 

But  see  Louisville,  etc.,  R.  Co.  v. 
Barkhouse.  100  Ala.  643.  13  S  634 
(holding  that  possession  of  a  bill  of 
lading  by  one  other  than  the  con- 
signee without  Indorsement  does  not 
Justify  the  delivery  of  the  consign- 
ment to  such  person). 

[a]  Special  rtatntorr  pvovIbIoss. 
— tl)  An  assignment  of  bills  of  lad- 
ing by  stamping  the-name  of  t^e  as- 
signor on  the  back  thereof,  and  their 
delivery  so  indorsed,  was  a  compli- 
ance with  the  statutes  of  Arkansas, 
requiring  such  assignments  to  be  In 
writing.  Horner  v.  Missouri  Pac.  R. 
Co.,  70  Mo.  A.  285.  (2)  A  Statute 
which  provides  In  effect  that  the  In- 
dorsement and  delivery  of  bills  of 
lading  shall  pass  title,  but  which 
does  not  provide  that  Indorsement 
and  delivery  18  the  only  method  of 
transferring  the  Instrument,  does  not 
mean  that  such  bills  may  not  be 
transferred  by  delivery  for  a  valu- 
able consideration,  "The  law  mer- 
chant is  part  of  the  common  law  by 
which  bills  of  lading  axe  transferred 
by  delivery,  and  statutes  In  deroga- 
tion thereof  slioutd  be  strictly  con- 
strued. Crowcll  V,  Van  Bibber,  18 
La.  Ann.  637.  (3)  So  it  has  been 
held  that,  notwithstanding  a  statute 
makes  a.  written  Indorsement  neces- 
sary to  transfer  the  legal  title,  a 
transfer  without  Indorsement,  like 
the  delivery  of  an  unindorsed  note, 
will  nevertheless  be  sufllcient  to  pass 
the  equitable  title.  Turner  v.  Israel, 
64  Ark.  244,  41  SW  806. 

49.  Ladd,  etc..  Bank  v.  Commer- 
cial State  Bank,  64  Or.  486,  130  P 
976,  49  LRANS  657. 

60.  Davenport  Nat.  Bank  v.  Ho- 
meyer, 46  Mo.  146.  149.  100  AmD  362 
(where  the  court  said,  after  recltinc 
that  a  bill  of  lading  may  be  trans- 
ferred by  mere  manual  delivery: 
"But  it  is  urged  that,  although  It  be 
true  that  the  delivery  of  a  bill  of 
ladlnff  without  indorsement  conveys 
the  title  to  the  goods  it  covers,  when 
by  the  terms  of  the  hill  the  Broods 
are  deliverable  to  'bearer,'  still  it 
would  be  otherwise  when,  as  in  this 
case,  the  bill  of  lading  contained  no 
word  or  provision  of  equivalent  force 
or  meaning.  This  distinction  is  not 
shown  to  oe  recognized  by  any  ad- 
judicated case");  City  Bank  v.  Rome, 
etc.,  R.  Co.,  44  N.  Y.  136;  Rochester 
Bank  v.  Jones,  4  N.  Y.  497,  66  AmT> 
290;  Emery  v.  Irving  Nat.  Bank,  SE 
Oh.  St.  360,  18  AmR  299. 

Bl.  Merchants'  Bank  v.  Union  R., 
etc.,  Co..  69  N.  Y.  373:  City  Bank  v. 
Rome,  etc.,  R,  Co..  44  N.  T.  136;  Syra- 
cuse Firat  Nat.  Bank  v.  New  York 
Cent.,  etc.,  R.  Co.,  8E  Hun  160,  82 
NYS  604. 
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one  entitled  by  its  teims  to  the  goods  did  not 
jrive  a  right  of  action  thereon  against  the  carrier, 
it  would  be  some  evidence  of  waiver  of  the  require- 
ment that  without  the  indorsement  the  carrier's 
agent  recognized  plaintiff's  right  to  the  goods,  and 
that  the  carrier  issued  to  him  a  voucher  for  the 
value  of  the  lost  part  of  the  goods  shipped/''*  But 
the  delivery  of  an  unindorsed  bill  of  lading  consti- 
tutes a  good  symbolical  delivery  of  the  goods  repre- 
sented by  the  bill  of  lading  only  when  such  was 
llie  intent  and  purpose  of  the  parties." 

[}  270]  (5)  mo  Hay  Make  Transfer.  By 
takiiig  the  bill  of  lading  in  the  name  of  the  con- 
si^ee  the  shipper  vests  apparent  title  in  him."  But 
the  presumption  to  this  effect  is  not  conclusive  and 
may  be  rebutted  by  special  clauses  in  the  bill  of 
lading  or  by  evidence  aliunde.'^  The  shipper  may 
make  a  bill  of  lading  in  such  a  manner  as  to  show 
no  intention  ^f  passing  the  title  in  the  goods,  but 
rather  to  reserve  in  himself  a  jus  disponendi ; 
whether  or  not  there  is  such  an  intention  must  de- 
pend on  all  the  circumstances  of  the  .case.^  If  the 
roQsignee  refuses  to  receive  the  goods  it  will  be 
presumed  that  title  has  revested  in  the  consignor. 
Where  the  title  of  the  goods  is  in  the  consignee,  a 
transfer  of  the  bill  of  lading,  so  as  to  pass  title  to 
the  goods,  may  be  made  by  him.**   If,  however,  the 


53.  HcMeekin  v.  Southern  R.  Co., 
S3  S.  C.  468,  64  SE  413. 

63.  Florence,  etc..  R.  Co.  v.  Jen- 
sen. 4S  Colo.  28.  103  P  974.  And  see 
cases  Bupra  note  48. 

64.  U.  S. — Fry  V.  U.  S.,  3  Wall. 
451.  IS  L.  ed.  197;  Lawrence  v.  Mln- 
turn.  17  How.  100.  15  L.  ed.  58;  Mer- 
chants' Exch.  Bank  v.  McOraw,  76 
Fed.  930,  22  CCA  622;  Dixon  v.  Co- 
lumbus, etc..  R.  Co..  7  F,  Cas.  No. 
3,920,  4  Bias.  137. 

Cal. — Webb  V.  Winter.  1  Cal,  417. 
Ind. — Harrison  v.  Hlxson,  4  Blackf. 
226. 

hti. — Laushlln  V.  Qanahl,  11  Rob. 
140. 

Mass. — Forbes  v.  Boston,  etc,  R. 
Co..  133  Mass.  154. 

Minn. — Litchfield  Bank  v.  Elliott, 
83  Minn.  469.  86  NW  464;  Benjamin 
V.  Levy,  39  Minn.  11.  38  NW  702. 

Mo. — ScharfC  v.  Meyer.  133  Mo.  428. 
34  SW  858.  B4  AmSR  672. 

Wis. — Hooper  v.  Chicago,  etc.,  R. 
Co.,  27  Wis.  81,  9  AmR  439;  Conjar 
V.  Galena,  etc.,  R.  Co.,  17  Wis.  477. 

65.  Merchants'  Exch.  Bank  v.  Mc- 
Oraw, 7S  Fed,  930,  22  CCA  C22;  Jones 
V.  Sims.  6  Port.  (Ala.)  138. 

66.  Emery  v.  Irving  Nat.  Bank, 
25  Oh.  St.  360,  18  AmR  299;  Van  Caa- 
lee]  V.  Booker.  2  Exch.  691,  1S4  Re- 
print 668. 

[a]  Snun  wltb  bin  of  lAdlag-,— 
Such  intention  Is  indicated  where  the 
bill  of  lading,  whether  drawn  so  as 
to  make  the  goods  deliverable  to  a 
designated  consignee  or  to  the  ship- 
per's order,  la  attached  to  or  accom- 

fanies  a  draft  for  the  price  which  is 
orwarded  for  collection.  Reed  v. 
Racine  Boat  Co.,  166  Iowa  12,  137 
NW  458;  What  Cheer.  Sav.  Bank  v. 
Mowery,  149  Iowa  114,  128  NW  7; 
Chandler  v,  Sprague,  6  Mete.  (Mass.) 
306,  38  AmD  404:  Greenwood  Grocery 
Co.  V.  Canadian  County  Mill.  etc..  Co.. 
72  S.  C.  460.  52  SE  191.  110  AmSR 
<27.  2  LRANS  79  and  note,  6  Ann 
Cas  261  and  note. 

67.  Ezell  V.  English.  6  Fort.  (Ala.) 
311. 

88.  U.  S. — Conard  v.  Atlantic  Ins. 
Co.,  1  Pet.  386,  7  L.  ed.  189. 

Ind. — Law  v.  Hatcher,  4  Blackf. 
S64. 

Me. — Lee  v.  Kimball,  45  Me.  172. 
Mass. — Pratt  v.  Parkman,  24  Pick. 
42. 

N.  T. — Indiana  Nat.  Bank  v.  Col- 
gate. 4  Daly  41;  Saltus  v.  Everett.  20 
Wend.  267,  32  AmD  641. 

69.  Lovell  V.  Newman,  192  Fed. 
752.  113  CCA  S»  raff  188  Fed.  634]; 
ClncinnaU  First  Nat.  Bank  v.  Felker. 


186  Fed.  678  [aff  196  Fed.  200,  116 
CCA  321;  Paxson  v.  Warfleld,  6  Ga. 
A.  315,  65  SE  34;  Peo.  v.  Mldkiff.  71 
111.  A.  141  [aff  174  in.  323.  51  NE 
785];  Emery  v.  Irving  Nat.  Bank,  25 
Oh.  St.  360.  18  AmR  299. 

[a]  lUustratlona  of  ml*. — (1)  A 
purchaser  of  drafts  drawn  by  a  ship- 
per payable  to  Itself,  and  bills  of 
lading  consigning  to  Itself  goods 
against  which  the  drafts  were  drawn, 
and  which  goods  the  shipper  had 
agreed  to  sell  to  a  third  person,  ac- 
quires the  title  of  the  shipper  with 
the  power  of  jus  disponendi  of  the 
shipper,  and  It  can  divert  and  sell 
the  goods,  and  the  third  person  can- 
not complain  thereof.  Cincinnati 
First  Nat.  Bank  v.  Felker,  185  Fed. 
678  [arc  196  Fed.  200,  116  CCA  32], 
(2)  Where  the  consignor  Indorses  a 
bill  of  lading  by  which  the  goods  are 
consigned  to  himself,  to  his  vendee, 
the  possession  of  the  goods  Is  there- 
by transferred  to  his  vendee.  Peo.  v. 
Mldkiff,  71  111.  A.  141  (aff  174  III.  323, 
51  NB  786].  (3)  Where  a  carrier 
gives  a  bill  of  lading  specifying  that 
the  goods  are  to  be  delivered  to  the 
order  of  the  consignor  at  a  given 
destination,  although  some  other  per- 
son Is  to  be  notined  as  consignee, 
and  the  original  consignor  attaches 
the  bill  of  lading  to  the  draft  and 
sells  the  draft  and  bill  of  lading  to 
a  third  person,  that  person  becomes 
the  owner  of  the  shipment,  and 
neither  the  original  consignor  nor  the 
consignee  has  any  right  to  control  it, 
Paxson  v.  Warfleld,  6  Ga.  A.  315,  66 
SE  34. 

80.  Marine  Nat.  Bank  v.  Barlnger, 
46  Pa.  Super.  510  (where  it  was  said 
that  the  consignor  can  transfer  title 
only  by  the  delivery  of  the  bill  of 
lading  while  title  to  the  property  is 
in  himself) ;  Bonds-Foster  Lumber 
Co.  V.  Northern  Pac.  R.  Co.,  63  Warti. 
302.  101  P  877  (holding  that  the  de- 
livery of  a  bill  of  lading  by  the  con- 
signor operates  as  a  transfer  of  the 
property  or  some  interest  therein 
only  where  there  is  a  stipulation  in 
the  bill  Itself  whereby  an  ownership 
Is  retained  by  the  consignor). 

61.  Davenport  Nat.  Bank  v,  Ho- 
meyer,  45  Mo.  146.  100  AmD  363. 

BTeglotlAUUtr  gsnerallT  see  Bills 
and  Notes  9  60  et  sea. 

ea.  U.  S. — Shaw  V.  Merchants' 
Nat.  Bank,  101  U.  3.  667.  25  L.  ed. 
892;  National  Bank  of  Commerce  v. 
Merchants'  Nat  Bank,  91  U.  S.  92,  23 
L.  ed.  208. 

Ala. — Haas  v.  Dyeraburg  Cttlsens' 
Bank,  144  Ala.  B62,  89  8  129,  IIS  Am 


consignor  has  retained  the  jus  disponendi  he  may 
transfer  the  bill  of  lading,  but  not  otherwise.^ 
271]  (6)  Limitations  of  Negotiability— (a) 
In  GeneraL  In  a  qualified  and  restricted  sense  bills 
of  lading  have  the  attribute  of  negotiability"  and 
are  frequently  described  as  quasi  negotiable.  But 
while  the  transfer  of  bills  'of  lading  will  pass  the 
title  to  the  goods,  unless  the  common  law  has  been 
modified  by  statute,  these  instruments  are  not  nego- 
tiable in  the  sense  in  which  the  term  is  applied  to 
bills  and  notes  and  other  n^tiable  instruments  of 
a  like  character.*'  And  this  is  so  even  when  the 
bill  of  lading  in  terms  runs  to  order  or  assigns.*" 
They  represent  personal  property  and  not  money.** 
And  the  rights  of  the  parties  are  not  to  be  deter- 
mined by  the  application  of  rules  which  control  the 
transfer  of  commercial  paper.^  The  rights  arising 
out  of  the  transfer  of  a  bill  of  lading  correspond, 
not  to  those  arising  out  of  the  indorsement  of  a 
negotiable  promise  for  the  payment  of  money,  but 
to  those  arising  out  of  a  delivery  of  the  property 
itself  under  similar  circumstances."  Although  it 
has  sometimes  been  said  that  a  bill  of  lading  is 
n^tiable,"  nothing  more  is  meant  by  this  than 
tliat  the  transfer  of  the  bill  of  lading  passes  to  the 
transferee  only  such  right  or  title  as  the  transferor 
had  to  the  goods  therein  described.*"  Negotiability 

3R  61.  1  LRANS  242;  Selma  Com- 
mercial Bank  v.  Hurt.  99  Ala.  130,  12 
S  568,  42  AmSR  38,  19  LRA  701. 

Colo. — Rocky  Mountain  Fuel  Co.  v, 
George  N.  Sparling  Coal  Co.,  26  Colo. 
A.  260.  143  P  815. 

Ga. — Commercial  Bank  v.  Armsby, 
120  Ga.  74,  47  SE  689,  65  LRA  443; 
Raleigh,  etc..  R.  Co.  v.  Lowe.  101  Ga. 
320.  28  SE  867. 

III.— Ensign  V.  Illinois  Cent.  R.  Co.. 
180  111.  A.  ^2. 

Ind. — Pattlson  v.  Culton,  33  Ind. 
240,  5  AmR  199. 

Iowa. — Garden  Grove  Bank  v,  Hu- 
meston,  etc.,  R.  Co.,  67  Iowa  526.  25 
NW  761. 

Ky. — Douglas  v.  People's  Bank.  86 
Ky.  176,  5  SW  420.  10  KyL  243,  9 
AmSR  276. 

La. — Hunt  V.  MiMlaslppl  Cent.  R., 
29  La.  Ann.  446. 

Md. — Baltimore,  etc.,  R.  Co.  v. 
Wilkens.  44  Md.  11,  22  AmR  26. 

Mass. — Stollenwerck  v.  Thacher, 
115  Mass.  224;  Brown  v.  Babcock,  3 

N.  Y.— BaUvIa  Bank  v.  New  York, 
etc.,  R.  Co..  106  N.  Y.  196,  12  NE  433, 
60  AmR  440. 

S.  C. — Chester  Nat.  Bank  v.  At- 
lanta, etc.  Air  Line  R.  Co..  25  S.  C. 
216. 

Tenn. — Nashville  Fourth  Nat.  Bank 
V.  Nashville,  etc.,  R.  Co.,  128  Tenn. 
630,  161  SW  1144. 

Tex. — McMahan  v.  State  Nat, 
Bank,  (Civ.  A.)  160  SW  403. 

Wash. — Roy  v.  Northern  Pac.  R. 
Co..  42  Wash.  572.  85  P  63,  6  LRANS 
302.  7  AnnCas  728. 

63.  Ensign  v.  Illinois  Cent.  R.  Co.. 
ISO  111.  A.  382;  Stollenwerck  v. 
Thacher,  115  Mass.  224;  Brown  v. 
Babcock,  3  Mass.  29;  Grayson  County 
Nat.  Bank  v.  Nashville,  etc.,  R.  Co., 
(Tex.  Civ.  A.)  79  SW  1094. 

B4.  McMahan  v.  State  Nat.  Bank, 
(Tex.  Civ.  A.)  160  SW  403. 

66.  Nashville  Fourth  Nat.  Bank 
v.  Nsishville.  etc.,  R.  Co.,  128  Tenn, 
630,  161  SW  1144. 

66.  Jasper  Trust  Co.  v.  Kansas 
City,  etc.,  R.  Co.,  99  Ala.  416,  14  S 
546,  42  AmSR  76;  Selma  Commercial 
Bank  v.  Hurt,  99  Ala.  130,  12  S  668. 
42  AmSR  38.  19  LRA  701;  Ensign  v. 
Illinois  Cent.  R.  Co..  180  111.  A.  382; 
Stollenwerck  v.  Thacher,  115  Mass. 
224. 

67.  See  Llckbarrow  v.  Mason,  6 
East  21  note.  102  Reprint  1192.  1  H. 
Bl.  357.  126  Reprint  209.  2  T.  R.  63, 
100  Reprint  36,  4  ERC  766. 

68.  Ala.— Selma  Commercial  Bank 
V.  Hurt,  99  Ala.  13^2  S  668,  J2  .A- 
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even  to  tbia  limited  extmt  may  be  destroyed  by 
printing  across  tbe  face  of  the  instrument  the  words 
"not  negotiable " and  this  is  so  under  statutes 
which  declare  bills  of  lading  to  be  negotiable,  unless 
provided  in  express  terms  to  the  contrary  on  the 
face  thereof. On  the  other  hand,  there  are  deci- 
sions in  states  where  bills  of  lading  are  declared 
negotiable  by  statute  which  hold  that  the  words 
''not  n^tiable"  stamped  on  a  bill  of  lading  do 
not  destroy  its  assignability/^  nor  prevent  transfer 
by  indorsement  and  delivery." 

272]  (b)  Rights  of  Bona  Fide  Pnrchasers— 
aa.  Statement  of  General  Rule.  Since  the  transfer 
of  a  bill  of  lading  by  the  person  in  possession  of 
the  instrument  can  give  no  higher  title  than  would 
the  transfer  of  the  property  itself  by  the  same  per- 
son, the  general  rule  is  that  the  holder  of  a  bill  of 
lading,  in  the  absence  of  either  title  to  the  goods  or 


authority  to  transfer  them,  cannot  by  a  transfer 
of  the  instruments  pass  the  right  of  property  in 
the  goods  even  to  a  bona  fide  purchaser  for  value.^^ 
The  transferee's  rights  are  not  greater  than  the 
rights  which  he  would  have  acquired  by  delivery 
to  him  of  the  property  itself  instead  of  tbe  delivery 
of  the  bill  of  lading  representing  the  property." 

273]  bb.  AppUcationB  of  Bnle — (aa)  Fraudu- 
lent and  Fictitions  Bills  of  Lading''' — aaa.  General 
Bnle.  It  follows  from  what  is  said  in  the  preceding 
paragraph  that  if  the  hill  of  lading  is  fictitious,  that 
is,  if  it  does  not  represent  any  goods,  then  the  trans- 
feree thereof  acquires  no  rights  under  the  transfer.'** 
Where  the  carrier  receives  no  goods,  and  the  bill 
of  lading  is  fraudulently  issued  by  the  agent,  then 
the  bill  of  lading  represents  nothing,  and  its  trans- 
fer confers  no  rights  on  the  transferee  as  to  the 
goods  which  it  appears  to  represent.''   But  if  tbe 


SR  18.  19  LRA.  ?01:  Moor«  t.  Robin- 
son, 62  Ala.  S87. 

Ga. — Tison  v.  Howard,  67  Oa.  410. 

Kjr. — DouKlas  v.  People's  Bank,  86 
Ky.  ITS.  6%W  480,  10  KyL  848,  9 
AirSR  278. 

Md.— Bristol  Nat.  Bank  v.  Balti- 
more, etc.,  R.  Co.,  99  Md.  661,  59  A 
1S4.  lOS  AmSR  321  and  note;  Balti- 
more, etc.,  R.  Co.  v.  Wllkens.  44  Md. 
11,  22  AmR  26. 

Mass. — Stollenwerck  v.  Thacher, 
116  Mass.  824. 

Ho. — Skllllng  V.  Bollman,  6  Mo.  A. 
76  [aff  78  Mo.  666,  89  AmR  637]. 

N.  Y. — Nicholson  v.  Conner,  9  Daly 
276. 

Tex. — McMahan  v.  State  Nat.  Bank, 
(Civ.  A.)  160  SW  408:  Grayson 
County  Nat.  Bank  v.  Nashville,  etc., 
R  Co.,  <Clv.  A.)  79  SW  1094. 

Bna- — Thompson  v.  Domlny,  14  M. 
&  W,  403,  168  Reprint  682. 

69.  Bristol  Nat.  Bank  v.  BalU- 
more,  etc.,  R.  Co.,  99  Md.  661,  69  A 
184,  106  AmSR  321;  Bonds-Foster 
Lumber  Co.  v.  Northern  Pac.  R.  Co., 
53  Wash.  302,  101  P  877  (holding 
that  a  bill  of  lading  which  acknowl- 
edged the  receipt  of  property  de- 
scribed from  a  person  named,  gave 
the  name  of  the  consignee  and  des- 
tination, and  stated  that  It  was  not 
negotiable  or  assignable,  was  In  ef- 
fect a  receipt  for  the  goods  and  a 
contract  between  the  shipper  and  the 
carrier  that  it  should  be  neither  ne- 
gotiated nor  assigned,  and  a  delivery 
of  the  bill  of  lading  without  Indorse- 
ment, together  with  the  Invoice  prop- 
erly assigned,  passed  no  title  or 
right  to  the  goods). 

70.  Merchants'  Nat.  Bank  v.  Bal- 
timore, etc.,  Steamboat  Co.,  102  Md. 
573.  63  A  108;  Barnum  Grain  Co.  v. 
Great  Northern  It.  Co.,  102  Minn.  147, 
112  NW  1030.  1049. 

n.  Midland  Nat.  Bank  v.  Mis- 
souri, etc.,  R.  Co.,  62  Mo.  A.  631  (the 
statutes  of  this  state  while  declar- 
ing bills  of  lading  to  be  negotiable 
further  provide  that  all  bills  of  lad- 
ing whicn  have  the  words  "not  nego- 
tiable" written  or  stamped  on  the 
face  thereof  shall  be  exenipt  from 
the  provisions  of  the  act.  The  view 
taken  was  that  the  words  "not  nego- 
tiable" stamped  on  a  bill  of  lading 
merely  exempt  It  from  the  provisions 
of  the  statute  and  that  it  must  then 
be  treated  as  at  common  law). 

73.  Gass  V.  Astoria  Veneer  Mills, 
134  App.  Dlv.  184,  118  NYS  982 
(stress  is  laid  on  a  statute  provid- 
ing that  any  contract  Is  transferable 
ana  enforceable  by  suit  in  the  name 
of  the  assignee) ;  Flsapla  v.  Hartford, 
etc.,  Transp.  Co.,  62  Misc.  607.  116 
NYS  26. 

73.  tJ.  S. — Pollard  v.  Vinton.  105 
U.  S.  7,  26  U  ed.  998;  St.  Louis  Mer- 
chants' Nat.  Bank  v.  Shaw.  101  U.  S. 
657.  25  I.,  ed,  892. 

Ala. — Cosmo,'<  Cotton  Co.  v.  Bir- 
mingham First  Nat.  Bank,  171  Ata. 
392.  395,  64  S  621,  32  LRANS  1173, 
AnnCasl913B  42  [cit  CyoJ:  Birming- 
ham First  Nat.  Bank  v.  Wllkesbarre 


Lace  Mfg.  Co..  1<8  Ala.  808.  60  8  168: 
MerchanM'  Nat  Bank  v.  Bales,  148 
Ala.  279.  41  S  616;  Haaa  v.  Dyers- 
burg  Cftlsens'  Bank.  144  Ala.  662.  89 
S  129,  113  AmSR  61.  1  LRANS  42; 
Jasper  Trust  Co.  v.  Kansas  City,  etc 
R.  Co.,  99  Ala.  416,  14  S  646.  42  Am 
SR  76:  Selma  Commercial  Bank  v. 
Hurt.  99  Ala.  130,  12  S  668,  42  AmSR 
88,  19  LRA  701. 

'Ga. — Raleigh,  etc.,  R.  Co.  v.  Lowe. 
101  Ga.  820,  28  SE  867;  Haas  V.  Kan- 
naa  City,  etc.,  R.  Co.,  81  Oa.  792,  7 
SB  629:  Tison  v.  Howard,  67  Oa.  410. 

Ill.~Burton  v.  Curyea.  40  IlL  880. 
89  AmD  360. 

Ind. — Elvansvllle,  etc.,  R.  Co.  v. 
Btrwln.  84  Ind.  467. 

Mo. — Smith  v.  Jefferson  Bank,  120 
Mo.  A.  627,  97  SW  847;  Alabama  Nat. 
Bank  v.  Mobile,  etc.,  R.  Co..  42  Mo.  A. 
784:  Sklllings  v.  Bollman,  6  Mo.  A. 
76  [afC  78  Mo.  666.  39  AmR  687]. 

N.  Y. — Farmers',  etc,  Nat.  Bank  v. 
Hazeltlne,  78  N.  Y.  104,  34  AmR  618; 
Farmers',  etc  Nat.  Bank  v,  Atkln- 
Bon,  74  N,  Y.  687;  Farmers',  etc., 
Nat.  Bank  v.  Logan,  74  N.  Y.  568; 
Toledo  First  Nat.  Bank  v.  Shaw,  61 
N.  Y.  283;  Barnard  v.  Campbell,  55 
N.  Y.  466,  14  AmR  289;  Brewer  v. 
PeatMdy,  13  N.  Y.  121;  Bramley  v. 
tJlBter.  etc.,  R.  Co.,  142  App.  Dlv.  176, 
126  NYS  864  [aff  206  N.  Y.  716  mem, 
100  NG  112E  mem];  OaSs  v.  Astoria 
Veneer  Hills.  134  App.  Dlv.  184,  186, 
118  NYS  982  [cit  Cycl;  National 
Commercial  Bank  v.  I^ckawanna 
Transp.  Co.,  69  App.  Div.  270.  69  NYS 
396  [aff  172  N.  Y.  596  mem,  84  NE 
1123  mem];  Saltus  v.  Everett,  20 
Wend.  267,  82  AmD  641. 

Pa. — Decan  v.  Shipper,  35  Pa.  289, 
78  AmD  334'  Marine  Nat.  Bank  v. 
Barlnger,  46  Pa.  Super.  610. 

Wash. — Bonds-Foster  Lumber  Co. 
V.  Northern  Pac.  R.  Co.,  63  Wash. 
802.  101  P  877. 

"A  bill  of  lading  .  .  .  obtained 
by  one  whose  possession  of  the  prop- 
erty is  tortious,  cannot  by  assign- 
ment, even  to  an  innocent  purchaser 
divest  the  title  out  of  the  true 
owner."  Merchants'  Nat.  Bank  v. 
Bales,  148  Ala.  279,  282.  41  S  616. 

74.  Ala. — VoBB  v.  Robertaon,  46 
Ala.  483. 

Iowa. — ^Anchor  Mill  Co.  r.  Bnrllng- 
ton,  etc.,  R.  Co..  102  Iowa  2S2,  71  NW 

255. 

La. — Hunt  v.  Mississippi  Cent.  R. 
Co.,  29  tA.  Ann.  446;  Wilson  v. 
Churchman,  4  La.  Ann.  462. 

Oh. — Pomeroy  v.  Will,  5  Oh.  Dec. 
<Reprlnt)  34,  2  AmLRec  1. 

Pa. — Empire  Transp.  Co.  v.  Steele, 
70  Pa.  188. 

"It  Is  a  self-evident  proposition 
that  no  man  can  convey  that  which 
he  does  not  possess."  Commercial 
Bank  v.  J.  K.  Armsby  Co.,  120  Oa. 
74.  76.  47  SE  589.  65  LRA  443, 

75.  See  also  supra  f!  2S6-2B9. 

7B.  Friedlander  v.  Texas,  etc,  R- 
Co.,  130  II.  S.  416,  9  set  570,  32  L. 
ed.  991;  Southern  Express  Co.  v. 
Tupelo  Bank.  108  Ala.  517.  18  S  S64, 
64  AmSR  191;  Jasper  Trust  Co.  v. 


Kansas  City,  etc.  R.  Ce.,  »»  Ala.  416. 
14  S  546,  42  AmSR  76:  May  bee  v. 
Tregent,  47  Mich.  496.  11  KW  287; 
New  York  Guaranty  Trust  Co.  v. 
Mobile  R.  Co.,  110  Miss.  614,  70  8 
584;  Tupelo  Bank  v.  Kansas  City, 
etc,  R.  Co.,  (MlBs.)  16  8  672. 

"The  transferee  of  the  bill  of  lad- 
ing gets  only  the  title  to  the  thing 
shipped  or  included  in  the  bill  of 
lading,  and  does  not  get  a  title  [to 
what  should  have  been  shipped,  or] 
to  something  which  the  vendor 
agreed  to  ship  and  which  Is  not  em- 
braced in  the  bill  of  lading."  Cos- 
mos Cotton  Co.  V.  Birmingiiam  First 
Nat.  Bank,  171  Ala.  898,  89^.  64  S  621. 
38  LRANS  1173,  AnnCasl913B  42. 

"The  law  can  punish  roguery,  but 
cannot  always  protect  a  purchaaer 
from  loss,  and  so  fraud  perpetrated 
through  the  device  of  a  false  bill  of 
lading  may  work  Injury  to  an  Inno- 
cent party,  which  cannot  be  redressed 
by  a  change  of  victim."  Friedlander 
V.  Texas,  etc,  R.  Co.,  130  U.  S.  416, 
426,  9  set  670.  32  L.  ed.  991. 

[a]    Sights  as  between  holden  of 

Sanune  and  forged  bills  of  ladliLg^— 
.  holder  of  genuine  bills  of  lading 
acQulres  as  against  the  carrier  a 
right  superior  to  a  holder  of  forged 
bills  of  lading,  and  the  carrier,  deliv- 
ering the  frefght  to  the  holder  of  the 
forsed  bills  of  lading,  is  liable  to  the 
holder  of  the  genuine  bills.  New 
York  Cent.,  etc.  R.  Co.  v.  Holly 
Springs  Bank,  196  Fed.  466,  116  CCA. 

ri)]  matifloation.  of  forged  UU  of 
lading  by  oazxter, — PlaintTlC  In  New 
York  purchased  false  bills  of  lading 
with  foreign  exchange  attached  for 
two  shipments  of  export  cotton  of 
one  hundred  bales  each,  bearing  cer- 
tain marks,  purporting  to  have  been 
Issued  by  defendant  railroad.  There- 
after the  alleged  shipper  procured 
defendant,  acting  In  good  faith,  to 
Issue  true  bills  of  lading  to  its  agent 
and  to  sign  a  telegram  to  its  broker 
In  New  York,  stating  that  it  had  re- 
ceived two  export  shipments  of  cot- 
ton of  tbe  same  marks,  which  ship- 
ments under  the  true  bills  of  lading 
were  stopped  by  the  holder  thereof. 
The  foreign  exchange  draft  was 
ne%'er  honored,  and  plaintiff  lost  the 
money  advanced  on  the  false  bills  of 
lading.  It  was  held  that,  as  there 
was  no  misrepresentation  In  the  tele- 
gran:'  which  stated  the  truth,  plain- 
tiff could  not  recover  of  defendant  on 
the  ground  that  the  telegram  had 
misled  plaintiff  and  caused  the  loss. 
In  such  case,  as  defendant  railroad 
was  obliged  to  deliver  the  cotton  to 
the  holder  in  good  faith  of  Its  true 
bills  of  lading  or  to  stop  the  ship- 
ments on  the  holder's  order,  there 
could  be  no  ratification  by  it  of  the 
false  bills  of  lading.  New  York 
Guaranty  Trust  Co.  v.  Mobile,  etc.. 
R.  Co.,  110  Miss.  614.  70  S  686. 

77.  Miller  v.  Hannibal,  etc.,  R. 
Co..  90  N.  Y.  430.  4S  AmR  179;  Page 
v.  Sandusky,  etc.,  R.  Co.,  2  Oh.  Dec. 
(Reprint)   716.  4   WestLJ  644.  See 
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earrier  is  negligent  in  isBoing  the  bill  of  lading  he 
may  be  liable  to  one  injured  by  each  n^ligence." 

[i  274]  bbb.  Effect  of  Special  Btetatory  Provi- 
iions.  It  is  provided  in  eome  states  by  statute  that 
no  bill  of  lading  shall  be  issued  unless  the  goods ' 
named  therein  have  been  actually  delivered  to  the 
carrier,  and  that  the  carrier  shall  be  liable  to  anyone 
injured  by  the  issuance  of  a  fraudulent  or  fictitious 
bill  of  Iftdiitf.'*  And  it  has  been  held  that  the 
carrier's  tiabOity  under  statutes  of  this  ehazaeter  to 
one  to  whom  bills  of  lading  have  been  n^tiated  for 
issuing  the  same  before  it  has  received  the  freight 
is  not  changed  by  a  subsequent  receipt  thereof,  the 
goods  having  been  spoiled  before  their  receipt." 
Nevertheless  statutes  of  the  eharaeter  under  con- 
sideratiim  do  not  operate  to  make  the  eairier  liable 
for  bills  of  ladii^  issued  by  an  agent  who  had  no 
authority  to  issue  bills  of  lading.'^ 

Seqnisiteft  and  Bufficiency  of  eonqpLiiiit.  Accord- 
ingly, in  an  aetitm  the  purpose  of  which  is  to  fasten 
liability  on  a  carrier  for  the  issuance  of  a  false  bill 
of  lading,  it  must  be  aU^ed  that  the  agents  of  de- 
fendant were  acting  in  the  line  or  se(q»e  of  their 
authority  in  assenting  to  the  issuance  of  the  bill 
of  lading,  or  that  the  issuance  thereof  or  the  au- 


thorisation of  issuance  was  within  the  scope  of  Uie 
employment  of  such  f^fents." 

[$  275]  (bb)  Other  0«M  Applying' Bole.  The 
rule  under  consideration  has  beoi  applied  to  eases 
where  a  lost  or  stolen  bill  of  lading  has  been  inno- 
cently purchased,^  where  the  bills  of  lading  were 
issued  by  the  earrier  to  a  person  without  title  to 
the  goods,"  and  where  the  bills  of  lading  were  ob- 
tained from  their  owner  by  fraud  and  then  sold," 
or  sold  by  an  agent  of  the  owner  acting  in  excess 
of  his  authority,"*  and  to  the  ease'  of  a  "spent 
bill."" 

276]   cc.   Exceptions  to  and  Limitations  of 
Bole — (aa)    Transfer  by  Apparent  Owner.  The 

general  rule,  like  the  rule  ordinarily  governing  the 
sale  of  personal  property,  is  subject  to  certain  ex- 
ceptions and  limitations.  Thus  an  exception  to  the 
rule  obtains  where  the  owner  of  the  goods,  by 
his  own  misconduct  or  voluntary  act,  confers  on 
the  person  from  whom  the  bona  fide  purchaser  ob- 
tained his  title  the  apparent  right  of  property  as 
owner,  or  of  disposal  as  agent.^  The  true  owner 
of  property  may,  by  placing  it  in  the  power  of  an- 
other to  defraud  innocent  parties,  cut  himself  oft 


also  St.  Louis,  etc.,  R.  Co.  v.  Cltlzena' 
Bank,  S7  Ark.  2t.  112  SW  154.  128 
AmSR  17  (holding  that  a  "due  bill" 
or  a  promise  to  issue  a  bill  of  lading 
for  cotton  never  received  by  the  car- 
rier was  beyond  the  scope  of  the 
airent's  authority  and  was  not  bind- 
ing on  the  carrier). 

[a]  Transfer  after  dellverr  to  ooii' 
Mn»: — A  carrier  Is  not  liable  on  Its 
bill  of  lading  to  a  transferee  thereof 
from  the  consignee  of  the  ^oods.  If 
such  transfer  is  made  after  the  goods 
have  been  delivered  to  the  consignee, 
for  In  Buch  case  the  goods  are  no 
longer  In  the  hands  of  the  carrier 
as  bailee,  and  the  bill  of  lading  no 
longer  represents  them.  Adams  v. 
Trent,  19  La.  Ann.  262. 

[b]  If  gooda  liave  1M«B  AeflTeroA 
to  carrier  In  pamtMio*  of  a  oon- 
traet  "by  wblcli  tine  lias  passed  to  thm 
ooaslgiiee,  the  subsequent  Issuance 
of  a  Dill  of  lading  for  the  goods  to 
the  shipper  will  not  enable  him  to 
transfer  any  ■title  to  a  third  person. 
Hepburn  v,  Lee,  14  La.  76. 

ra.    Stone  v.  Wabaah.  etc.,  R.  Co., 

9  111.  A,  48.  And  see  Tlbbtts  v.  Rock 
Island,  etc..  R.  Co..  49  III.  A.  667 
(holding  that  a  carrier  may  not  show 
that  a  bill  of  lading  Is  false  as 
against  one  advancing  money  on  It). 

?9.    The  Guiding  Star,  62  Fed.  407. 

10  CCA  454  [aff  63  Fed.  936];  Thomp- 
son V.  Alabama  Midland  R.  Co.,  122 
Ala.  378.  24  S  931;  Jasper  Trust  Co. 
v,  Kansas  City.  etc..  R.  Co..  99  Ala. 
416,  14  S  646,  42  AmSR  76;  Xtn& 
Nat.  Bank  v.  Water  Power  Co..  58 
Mo.  A.  532. 

[a]  Fnrpoce  of  atatutea. — The  ob- 
ject of  these  statutes  Is  "to  remove, 
to  a  great  extent,  the  seeming  hard- 
ship of  the  common  law,  by  protect- 
ing Innocent  people  who  deal  with 
bins  of  lading  issued  by  agents  of 
carriers,  whether  genuine  or  not, 
upon  the  theory  that  the  carrier  and 
not  the  innocent  person  should  suffer 
for  the  loss  of  a  false  bill  of  lading, 
when  issued  by  one  In  ItR  employ- 
ment with  authority  to  issue  such 
documents."  Louisville,  etc.,  R.  Co. 
V.  National  Park  Bank,  188  Ala.  109, 
120,  85  S  1003. 

fb]  Wbat  ii  net  »  fnudoiMit  uu. 
— Shippers  represented  to  an  Inter- 
mediate carrier  to  whom  a  consign- 
ment was  about  to  be  delivered  from 
the  Initial  carrier  that  they  had  sold 
the  goods  to  an  out-of-town  pur- 
chaser who  wished  to  obtain  a  bill  of 
lading  before  leaving  for  his  home. 
To  accommodate  him  and  the  ship- 
pers, and  expecting  soon  to  obtain 
possession  of  the  goods,  the  Intei^ 
mediate  carrier  Issued  a  bill  of  lad- 
ing for  them.    It  was  held  that  the 


bill  of  lading  was  not  fraudulent, 
within  Code  (1896)  |  4228  (Code 
[1886]  I  1179),  making  a  carrier  lia- 
ble for  all  damages  resulting  from 
the  issuance  by  It  of  a  bill  of  lading 
for  goods  not  in  Its  possession. 
Thompson  v.  Alabama  Midland  R. 
COy  122  Ala.  378,  24  S  981. 

Bffeot  of  Issnanoe  of  Mil  of  lading 
without  receipt  of  goods  see  supra 
SS  256,  256. 

80.  Watkfns  Nat.  Bank  v.  Cleve- 
land, etc.,  R.  Co.,  117  Mo.  A.  248,  264, 
93  SW  846  (where  It  was  said:  "If 
the  defendant  had  obeyed  the  statute 
and  refused  to  issue  a  bill  of  lading 
until  the  cars  of  flour  had  been  ac- 
tually delivered  to  it,  there  would 
not  have  been  any  Issued,  for,  at  that 
time,  its  commercial  value  had  been 
destroyed  by  the  flood.  Thus,  the 
plaintiff  would  not  have  had  the  op- 
portunity to  be  deceived  and  dam- 
aged by  the  act  of  defendant"). 

81.  Louisville,  etc.,  R.  Co.  v. 
National  Park  Bank,  188  Ala.  109,  66 
S  1003. 

[a]  "m  other  words,  the  prime,  if 
not  the  sole,  purpose  of  the  enact- 
ment, was  to  make  the  act  within 
the  scope  of  the  employment  of  an 
agent  who  was  authorised  to  Issue 
bills  of  lading,  and  to  counteract  the 
rule  of  the  common  law,  that  the 
issuance  of  a  spurious  bill  of  lading 
was  not  within  the  scope  of  the  em- 
ployment of  an  agent  employed  only 
to  issue  genuine  ones."  Louisville, 
etc.,  R.  Co.  V.  National  Park  Bank, 
188  Ala.  109,  120.  S5  S  1003. 

8S,  Louisville,  etc.,  R,  Co.  v. 
National  Park  Bank,  188  Ala.  109.  66 
S  1003. 

83.  See  cases  infra  this  note, 
[a]    A  bona  flde  pnrolussr  of  a 

lost  or  stolen  UU  ox  lading  obtains 
no  title  to  the  goods  as  against  the 
true  owner.  Shaw  v.  Merchants  Nat. 
Bank.  101  U.  S.  667,  26  L.  ed.  692; 
Brower  v.  Peabody,  13  N.  Y.  121. 

84.  See  cases  infra  this  note. 

[a]  Pnronaaer  of  Mils  of  lading 
Issued  by  carrier  to  person  without 
tltlo^(l)  A  bill  of  lading  does  not 
ordinarily  represent  the  goods  therein 
receipted  for,  unless  It  has  been 
delivered  to  the  owner  of  the  goods. 
Blossom  V.  Champion,  37  Barb.  (N. 
Y.)  564.  (2)  Where  a  person  who 
has  no  title  to  the  goods  delivered  to 
the  carrier  obtains  from  the  latter, 
without  the  owner's  consent  or  au- 
thority, a  bill  of  lading  therefor,  the 
transfer  of  the  bill  to  a  bona  dde 
purchaser  for  value,  while  It  may 
create  a  right  against  the  carrier 
(Blossom  T.  Champion,  supra),  (3) 
does  not  pass  title  to  the  goods 
(Stone  V.  Wabash,  etc.,  R.  Co.,  »  111. 


A,  48;  Evansville.  etc.,  R.  Co.  v. 
Erwln.  84  Ind.  4B7;  Toledo  First  Nat. 
Bank  V.  Shaw.  61  N.  Y.  283;  Mechan- 
ics', etc..  Bank  v.  Farmers',  etc., 
Nat.  Bank,  60  N.  Y.  40;  Blossom  v. 
Champion,  supra).  (4)  Nor  in  the 
absence  of  statutory  enactment  will 
a  bill  of  lading  protect  the  consignee 
who  made  a.avances  on  it,  tf  the 
goods  shipped  were  not  those  of  the 
consignor  and  were  not  shipped  with 
the  consent  of  the  true  owner. 
Moore  v.  Robinson,  62  Ala.  637:  Seal 
V.  Zell,  63  Md.  356;  Toledo  First  Nat. 
Bank  v.  Shaw,  supra:  Covell  v.  Hill,  6 
N.  Y.  374;  Hazard  v.  Fiske.  18  Hun 
(N.  Y.)  2'i7:  Blossom  v.  Champion, 
37  Barb.  (N.  T.)  6S4;  Bassett  v. 
Spolford,  2  Daly  488  CafT  46  N.  Y. 
3871. 

80.   See  cases  Infra  this  note. 

[a]  fnmiissar  of  lilua  obtalued 
from  owner  frsiML — Where  a  bill 
of  lading  Is  obtained  by  fraud  from 
the  owner  of  the  goods  and  there 
has  been  in  point  of  fact  no  sale  of 
them,  an  Indorsee,  although  taking 
In  good  faith  and  for  value,  obtains 
no  better  title  to  the  goods  than  the 
indorser  had.  Dows  v.  Perrln,  16  N. 
Y.  325;  Decan  v.  Shipper,  36  Pa.  239. 
78  AmD  334. 

80.  JJ.  S.-— Dows  V.  National  Bxch. 
Bank,  tl  U.  S.  618,  23  L.  ed.  214. 

Ala. — VosB  T.  Robertson,  46  Ala. 
483. 

Oa. — Tison  v.  Howard.  B7  Qo.  410. 

Mass. — StoUenwerck  v.  Tbacfaer, 
116  Mass.  224. 

N.  Y. — Zachrlsson  v.  Ahman,  4  N. 
Y.  Super.  68. 

Eng. — Newsom  v.  Thornton,  6  East 
17,  102  Reprint  1189;  Ourney  v. 
Behrend,  3  B.  &  B.  622,  77  ECL  682, 
118  Reprint  1275. 

87.  See  cases  infra  this  note. 

[a]  "Spent  bill"  Ulnstrated. — 
Where  a  carrier  issues  a  bill  of 
lading  which  requires  It  to  take  up 
such  bill  on  the  delivery  of  the 
goods,  but  It  delivers  the  goods  on 
the  order  of  the  consignee  without 
taking  up  the  bill  which  is  afterward 
.■assigned  to  plaintiff  for  a  valuable 
consideration,  plaintiff  cannot  recover 
from  the  carrier  for  a  conversion  of 
the  goods,  since  the  bill  when  re- 
ceived by  plaintiff  was  a  spent  bill, 
and  did  not  operate  to  pass  title  to 
the  goods.  National  Commercial 
Bank  v.  Lackawanna  Transp.  Co.,  59 
App.  Dlv.  270,  69  NTS  .196  [afC  172 
N.  Y.  596  mem.  64  NE  1123  mem]. 

88.  U.  S. — Munroe  v.  Philadelphia 
Warehouse  Co.,  75  Fed.  546  [app 
dlsm  79  Fed.  999,  24  OCA  68S];  Pol- 
lard V.  Reardon,  6S  Fed.  848,  IS  CCA 
171. 
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from  claiming  it  and  thereby  divest  the  title  from 
himself.^" 

By  conBignee  invested  with  apparent  ownership. 

A  further  exception  to  the  rule  arises  in  the  case 
of  the  transfer  of  a  bill  of  lading  to  a  bona  fide 
purchaser,  for  valae^  by  a  consignee  to  whom  the 
poods  are,  by  the  terms  of  the  instrument,  made 
deliverable,  or  to  whom  the  consignor  and  the  origi- 
nal owner  of  the  goods  have  indorsed  and  delivered 
the  bill.  Under  these  cireumatanees  the  transfer 
defeats  the  vendor's  right  of**  stoppage  in  transitu"^ 
and  passes  the  title  to  the  bona  fide  transferee."^ 
In  order  that  the  transfer  may  have  this  effect,  the 
transferor  must  be  in  the  lawful  possession  of  the 
bill  of  lading,  so  as  to  be  in  a  situation  to  transfer 
the  instrument  itself — the  symbol  of  the  property 
transferred." 

By  agent  of  owner.  It  has  been  provided -by  stat- 
ute in  Elnf^land  and  in  some  states  of  the  Uiuted 
States  that  persons  intrusted  with  bills  of  lading 
and  other  documents  of  title  to  goods  shall  have 
power  to  make  contracts  for  the  sale,  disposition, 
^r  pledge  of  the  goods,  which  contracts  will  be  bind- 
ing against  the  true  owner.** 

[$  277]  (bb)  Transfer  by  Fraudulent  Vendee. 
Applying  the  principle  that  a  bona  fide  purchaser 
for  value  obtains  title  to  the  goods,  it  has  been  held 
(hat  the  bona  fide  indorsee  of  a  bill  of  lading,  for 

Ala. — IjflfKh  v.  Mobile,  etc.,  R.  Co., 
68  Ala.  166. 

Mo. — Dymock  v.  MlsBOurl,  etc..  R. 
Co..  64  Mo.  A.  400. 

N.  Y. — Brower  v.  Peabody,  13  N.  T. 
121;  Blossom  v.  Champion.  37  Barb. 
Ef>4:  Saltus  V.  Everett,  20  Wend.  267, 
32  AmD  S41. 

Eng. — Flckerlne  v.  Busk,  IS  East 
38.  104  Reprint  768. 

[a]  ZUwrtntlona^d)  Voluntarily 
placfnar  bills  of  lading  Indorsed  In 
blank  In  the  hands  of  persons  so  that 
the  latter  can  obtain  advances 
thereon  from  Innocent  parties,  pre- 
vents the  Indorscr  from  maintaining 
any  claim  ngainHt  the  goods  to  the 
prejudice  of  such  parties.  Munroe  v, 
Philadelphia  Warehouse  Co.,  76  Fed. 
645  [app  dlsm  79  Fed.  999.  24  CCA 
€85],  To  the  same  effect  Stollen- 
werck  v.  Thacher,  115  Mass.  224. 
(2)  Where  plaintiff's  agent  had  cus- 
tomarily waived  his  right  to  retain 
possession  of  cars  of  ore  sold  to  M 
until  paid  for,  and  had  permitted  the 
cars  to  be  loaded,  sealed,  and  billed 
by  M  or  by  his  agents,  and  to  be  sent 
forward  before  being  paid  tqy.  plain- 
tiff could  not  recover  the  price  of 
cars  so  shipped  from  a  buyer  from 
M,  as  against  a  bona  fide  transferee 
for  value  of  the  bill  of  lading  there- 
for, American  Zinc,  etc.,  Co.  v. 
Marhle  Lead  Works,  102  Mo.  A.  168, 
76  SW  e«8. 

89.  Commercial  Bank  v.  J.  K. 
Armsby  Co.,  120  Oa.  74.  47  SE  589,  66 
LRA  443:  Oass  v.  Astoria  Veneer 
Mills,  184  App.  DIv.  184.  118  NYS 
982.    See  also  Sales  [35  Cyc  3ST]. 

90.  Stoppage  In  traasltn  see  gen- 
erally Sales  [35  Cyc  493]. 

91.  Missouri  Pac.  R.  Co.  v.  Hetd- 
enheimer.  82  Tex.  195.  17  SW  608,  27 
AmSR  861;  i.lckbarrow  v.  Mason,  6 
East  21  note.  102  Reprint  1192.  1 
H.  BI.  357.  12G  Reprint  209.  2  T.  R. 
63.  100  Reprint  35.  4  ERC  766. 

93.  ronard  v.  Atlantic  Ina.  Co..  1 
Pet.  (U.  S.)  386.  7  L.  ed.  189:  New- 
hall  V.  Central  Pac.  R.  Co.,  51  Cal. 
345,  21  AmR  713;  Commercial  Bank 
V.  J.  K.  Armsby  Co.,  120  Ga.  74.  47 
RE  589.  65  LRA  443;  Dows  v.  Greene, 
24  N.  Y.  A38.  And  see  Midland  Nat. 
Bank  v.  Missouri  Pac.  R.  Co.,  132  Mo. 
492.  33  SW  621,  53  AmSR  506. 

[a]  Season  for  mle. — In  Newhall 
V.  Central  Pac.  R.  Co.,  61  Cal.  345, 
350.  21  AmR  713,  Crockett,  J.,  places 
this  doctrine  on  "the  well-known 
principle  that  a  secret  trust  will  not 


value,  received  from  a  fraudulent  purchaser,  ac- 
quires a  good  title  to  the  goods  against  the  original 
vendor,"  if  such  indorsee  parted  with  value  on  faith 
in  the  apparent  title  of  the  fraudulent  purchaser 
and  his  right  to  dispose  of  the  property."^  To  au- 
thorize the  application  of  the  rule,  the  relation  of 
vendor  and  purchaser  must  exist  between  the  owner 
of  the  goods  and  the  transferor." 

[$  278]  (cc)  Effect  of  Statutes  Declaring  Bills 
of  Lading  Negotiable.^  Statutes  varying  somewhat 
in  their  phraseology  have  been  enacteid  in  a  number 
of  states  declaring  bills  of  lading  negotiable.  It 
was  held  by  the  supreme  court  of  the  United  States 
that  statutes  which  make  bills  of  lading  n^otiable 
by  indorsement  and  delivery,  in  the  same  manner 
as  bills  of  exchange  and  promissory  notes,  are  not 
intended  to  change  totally  their  character  or  to 
put  them  on  a  footing  with  the  character  of 'instru- 
ments which  are  the  represmtatives  of  money;  and 
that  such  statutes  have  no  effect  other  than  that  of 
recognizing  the  power  of  the  owner  of  a  bill  of 
lading  to  transfer  title  to  the  property  b^  means  of 
a  transfer  of  a  bill  of  lading."*  .And  this  view  has 
been  followed  in  some  juris^ctions.^  On  the  other 
hand,  the  courts  of  several  states  have  construed 
statutes  containing  the  same  or  very  similar  pro- 
visions as  making  bills  of  lading  nttotiable  instm- 
ments  in  full  without  limitations.^  It  has  been 


be  enforced  as  against  a  bona  tide 
holder  for  value  of  the  legal  title. 
In  such  a  case.  If  the  equities  of  the 
vendor  and  assignee  be  considered 
equal  (and  this  la  certainly  the  light 
most  favorable  to  the  vendor  in 
which    the   transaction    can   be  re- 

Srded).  the  rule  applies  that  where 
e  equities  are  equal  the  legal  title 
win  prevail.  But  In  such  a  case  it 
would  be  difficult  to  maintain  tluit 
the  equities  are  equal.  The  vendor 
has  voluntarily  placed  in  the  hands 
of  the  vendee  a  muniment  of  title, 
clothinr  him  with  the  apparent 
ownership  of  the  eoods;  and  a  person 
deatins  with  him  In  the  usual  course 
of  business,  who  takes  an  assignment 
for  a  valuable  consideration,  'without 
notice  of  such  circumstances  as  ren- 
der the  bill  of  lading  not  fairly  and 
honestly  assignable,'  has  a  superior 
equity  to  that  of  the  vendor  assert- 
ing a  recent  lien,  known,  perhaps, 
only  to  himself  and  the  vendee." 

[b1  Application  of  rnla^Wliere  a 
merchant  ships  goods  to  bis  broker, 
without  conveying  title  to  him,  but 
purely  for  the  purpose  of  distribu- 
tion to  others,  and  sends  to  the 
broker  a  bill  of  lading  indorsed  in 
blank  for  the  goods,  the  possesKlon 
of  which,  by  the  general  custom  of 
trade,  is  regarded  as  evidence  of  the 
riffht  to  dispose  of  the  property  for 
which  It  Is  Issued,  he  cannot.  In  an 
action  of  trover,  recover  the  goods 
from  a  bank  which  has.  In  good  faith 
and  without  notice  of  the  owner's 
title,  taken  the  bill  of  lading  as  se- 
curity for  a  loan  of  money  ti>  the 
broker  on  his  Individual  account,  and 
has  converted  the  property  on  default 
In  the  payment  of  Its  debt.  Com- 
mercial Bank  v.  J.  K.  Armsby  Co.,  120 
Ga.  74,  47  SE  589,  65  LRA  443. 

93.  Barnard  v.  Campbell,  56  N.  T. 
45e,  14  AmR  289;  Akerman  v.  Hum- 
ijhery.  1  r.  &  p.  53,  12  ECL  41:  Jen- 
kyns  v.  Usborne,  7  M.  &  G,  678,  49 
ECL  678.  135  Reprint  273. 

84.  Stollcnwerck  v.  Thacher,  11 5 
Mass.  224;  Toledo  First  Nat.  Bank  v. 
Shaw,  61  N.  Y.  283;  Evans  v.  Tru- 
man, 2  B.  &  Ad.  886,  22  ECL  371.  109 
Reprint  1371;  Bonzl  v.  Stewart,  4  M. 
&  G.  295.  43  ECL  158,  134  Reprint 
121;  Hatfield  v.  Phillips.  9  M.  A  W. 
647.  152  Reprint  273  [aff  14  M.  &  W. 
666.  153  Reprint  642]. 

96.    Rowley  v.   BiRelow.   12  Pick. 
(Mass.)   307,  23  AmD  607;  Dows  v. 
I  Greene.  32  Barb.   (N.  Y.)  490:  Dows 


V.  Rush.  28  Barb.  (N.  T.)  167:  Keyscr 
V.  Harbeck,  10  N.  Y.  Super.  87S: 
Pease  v.  Gloahec.  U  R.  1  P.  C.  21B. 

96.  Barnard  v.  Campbell,  68  N.  T. 
73.  17  AmR  208  (holdlnc  that  to  ren- 
der the  purchaser's  right  prior  to 
that  of  the  Srst  vendor  who  has  been 
defrauded.  It  Is  necessary  that  the 
contract  of  sale  be  entered  Into  on 
the  faith  of  such  apparent  title  as 
the  possession  of  the  bill  of  lading 
gives;  otherwise,  although  the  value 
was  bona  fide  paid,  he  cannot  hold 
the  gdods  against  the  original 
vendor). 

97*  Decan  v.  Shipper,  85  Pa.  289, 
78  AmD  334:  Kingaford  v.  Merry,  1 
H.  &  N.  603,  I6S  Reprint  1289, 

98.  See  also  supra  S  871. 

99.  Shaw  V.  Merchants  Nat.  Bank, 
101  U.  8.  667,  26  L.  ed.  892. 

1.  Kansas  City  First  Nat.  Bank  V. 
Mt.  Pleasant  Mniing  Co.,  103  Iowa 
618,  72  NW  689;  National  Bank  of 
Commerce  v.  Chicago,  etc..  R.  Co.,  44 
Minn.  224,  46  NW  342.  660.  20  AmSR 
666,  9  LRA  263.  See  also  Delgado  v. 
Wilbur.  26  La.  Ann.  82  (holding  that 
a  statute  Was  merely  a  legislative 
Ranction  of  the  existing  commercial 
law,  that  a  transfer  of  a  bill  of  lad- 
ing gives  title  to  the  property  which 
it  represents.  But  see  later  eases 
from  this  state  in  next  note). 

a.  Hutchings  V.  Missouri,  etc.,  R. 
Co.,  84  Kan.  479.  483.  114  P  1077,  41 
LRANS  500  (construing  a  statute  of 
Missouri,  which  provides  that  "all 
.  .  .  bills  of  lading  ...  by 
any  .  .  .  railroad  .  .  .  shall  be 
.  .  .  negotiable  by  written  In- 
dorsement thereon,  and  delivery  tn 
the  same  manner  as  bills  of  exchange 
and  promissory  notes."  In  this  case 
It  was  held  that  a  railroad  company 
is  bound  by  a  bill  nf  lading  which 
has  passed  Into  the  hands  of  an  inno- 
cent purchaser,  although  no  goods 
were  In  fact  received  by  It.  Com- 
pare conclusion  reached  in  Hender- 
son v.  Louisville,  etc.,  R.  Co..  116  La. 
1047,  41  S  252,  114  AmSR  582.  Infra 
this  note,  which  Is  directly  contrary 
to  thl».  although  recofcnlzlng  the 
Kencral  principle  stated  in  the  text); 
Scheuermann  v.  Monarch  Fruit  Co., 
123  La.  55,  48  S  647:  Hardle  v.  Vlcks- 
burg.  etc.,  R.  Co.,  118  La.  253.  42  S 
793  (expressly  overr  Hunt  v.  Mlssls- 
»lpp\  Cent.  R.  Co..  29  La.  Ann.  446. 
disappr  Lallande  v.  Ills  Creditors.  42 
La.  Ann.  70S,  7  S  896.  and  dlst  Shaw 
V.  Merchants'  Nat.  R.  Co.,  101  U.  S. 


For  latar. cases,  deTSl^vments  and  oliaBf  ee  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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held,  however,  that  a  state  statute  making  bills  of 
lading  conelusiTe  in  the  hands  of  bona  fide  holders 
for  value  against  the  person  or  corporation  issuing 
them  that  the  property  described  therein  was  re- 
ceived by  the  carrier  is  abrogated  as  far  as  inter- 
state shipments  are  concerned  by  the  Carmack 
amendment  which  covers  the  subject  of  bills  of  lad- 
ing as  to  interstate  shipments.^ 

[$279]  f.  Duplicate  Bills  Of  Lading.  It  is  not 
unusual  for  the  carrier  to  issue  duplicate  or  tripli- 
cate bills  of  lading,  each  being  an  original  bill  for 
all  purposes.*  When  several  bills  of  lading  have 
been  signed,  the  person  who  first  gets  one  of  them 
by  a  legal  title  from  the  owner  or  the  shipper  has 
a  right  to  the  consignment.^  If  one  of  the  duplicate 
bills  of  lading  as  representing  the  goods  is  trans- 
ferred to  a  holder,  he  can  recover  them,  although 
the  eonsdgnor  retaining  the  other  bill  has  ordered 
the  carrier  to  return  the  goods.*  But  of  course  if 
the  duplicate  is  issued  mtbout  the  carrier's  au- 
thority he  will  not  be  bound  thereby.^  K  issued 
with  authority,  the  carrier  will  be  liable  to  the 
holder  of  rather,  although  the  shipper  who  has 
received  tfaem  fraudulently  transfers  both  as  origi- 
nals.* In  ease  of  a  variance  between  the  dupli- 
cates, that  one  will  be  binding  which  is  acted  on 
as  representing  the  contract  or  the  goods* 

[$  280]  g.  Snbstitnted  Bills  of  Lading.  So  long 
as  the  bill  of  lading  representing  the  goods  is  in  the 
hands  of  the  person  to  whom  it  was  originally 
issued,  there  could  of  course  be  no  objection  to  the 
substitution  of  another  bill  by  agreement  of  the 
parties;  but  after  it  has  passed  from  the  person  to 
whom  issued  into  the  hands  of  another,  it  would 


B5T.  25  L.  ed.  892.  because  of  the  dif- 
ference In  the  wordfnK  of  the  stat- 
utes, construed);  Henderson  v.  Loula- 
ville.  etc.,  R.  Co.,  116  La.  1047.  41  8 
252,  114  AmSK  582  (holding,  how- 
ever, that  the  statute  does  not  make 
a  false  bill  of  lading  negotiable  even 
in  the  hands  of  an  Innocent  pur- 
chaser); TiedemaQ  v.  Knox,  53  Md. 
612;  Boyd  v.  Mercer  County  Bank, 
174  Ho.  A.  431,  160  SW  587.  See 
Roland  M.  Baker  Co.  v.  Brown,  214 
Mass.  196,  100  NE  1025  (boldine  that, 
under  the  Uniform  Bills  of  Ijadtnff 
Act.  making  bills  of  lading  nego- 
tiable, an  owner  of  goods  who  had 
bills  made  out  In  triplicate  and  in- 
dorsed one  of  them.  "Deliver  to  M," 
and  consigned  and  gave  it  to  M. 
thereby  rendered  It  negotiable;  and 
that  the  bona  fide  purchaser  from  M. 
for  value,  took  absolute  title  to  the 
goods,  regardless  of  the  purpose  of 
the  indorsement  to  M  or  of  M's  fraud, 
although  the  rule  was  different  at 
common  law). 

[a]  Who  Is  not  a  par<AaB«r  for 
Talne.  "Where  the  purchaser  of  corn 
for  cash  did  not  pay  the  shipper  but 
transferred  the  bill  of  lading,  with 
draft  on  a  third  party  attached,  to  a 
bank  which,  on  the  buyer's  insol- 
vency, canceled  Its  credit  for  the 
draft,  stopped  payment  thereof,  and 
sold  the  corn,  the  bank  was  not  a 
purchaser  for  value  within  Rev.  St. 
(1909)  S9  11,956.  11,957.  making  bills 
of  lading  negotiable,  and  Was  liable 
to  the  original  shipper  of  the  corn 
for  Its  value.  Boyd  v.  Mercer 
County  Bank,  174  Mo.  A.  481.  160  SW 
587. 

X  Southern  R,  Co.  v.  North  State 
Cotton  Co..  107  Miss.  71.  64  S  965: 
.St.  Louis,  etc.,  R.  Co.  v.  Woodruff 
Mills.  105  Miss.  214.  62  8  171  [apply- 
ing Adams  E^ipress  Co.  v.  Cronlnger. 
226  U.  S.  491.  33  SCt  148,  57  L.  ed. 
314.  44  LRAN3  257  and  note]. 

4.  Richmond,  etc..  R.  Co.  v. 
Bhomo.  90  Ga.  4»«,  16  SB  220:  Mid- 
land Nat.  Bank  v.  Missonr]  Pac.  R. 
rn..  132  Mo.  4S2,  31  SW  621.  BS  Am 
StR  606. 

[al    The  •xvluiatloa  of  the  ens- 
tom  of  loaning  Dills  of  lading  In  trlp- 
110  CJ.--14] 


licate  Is  said  to  be  that  one  Is  to  be 
sent  to  the  consignee  with  the 
troods,  another  by  mall  or  some  other 
form  of  conveyance,  and  the  third  Is 
to  be  retained  by  the  shipper;  or,  one 
may  be  retained  by  the  shipper,  one 
by  the  master  of  the  vessel  by  which 
the  goods  are  shipped,  and  the  third 
sent  to  the  consignee.  Abbott  Shlpp. 
217. 

8.  Skllllng  v.,Bollman,  73  Mo.  666, 
39  AmR  637  [arf  6  Mo.  A.  76];  Cald- 
well V.  Ball.  1  T.  R.  206.  99  Reprint 
1063. 

6.  Missouri  Pac.  R.  Co.  v.  Helden- 
heln-er.  82  Tex.  19E.  17  SW  608.  27 
AmSR  861.  Compare  Castanola  v. 
Missouri  Pac.  R.  Co..  24  Fed.  267. 

7.  Pomeroy  v.  Will,  6  Oh.  Dec. 
(Reprint)  S4.  2  AmLItec  1. 

B.  Wichita  Sav.  Bank  v.  Atchison, 
etc..  R.  Co..  20  Kan.  619. 

9.  Cristello  v.  Seven  Hundred  and 
Thlrty-Foiir  Thousand  and  Seven 
Hundred  I^aths,  44  Fed.  105;  Ontario 
Bank  v.  Hanlon.  23  Hun  (N.  Y.)  283. 

10.  The  Protection.  102  Fed.  616, 
42  CCA  489;  Walters  v.  Western,  etc., 
R.  Co.,  56  Fed.  369;  Garden  Grove 
Bank  v.  Humeston,  etc.,  R.  Co.,  67 
Iowa  526,  25  NW  761'  Hleskell  v. 
Farmers',  etc.,  Nat.  Bank,  89  Pa.  166. 
33  AmR  745. 

[aj  Beason  tor  role. — It  Is  per- 
fectly manifest  that,  If  a  carrier 
may  Issue  a  single  bill  of  lading 
without  requiring  the  return  of  the 
first,  no  reliance  can  be  placed  on 
any  such  instruction  by  those  deal- 
ing with  the  consignor  with  refer- 
ence to  the  property,  and  the  same 
consequence  would  ensue  if  he 
should  be  permitted,  without  the 
surrender  of  a  bill  of  lading,  to  ship 
the  property  to  anyone  other  than 
that  named  in  the  instrument.  Oar- 
den  Grove  Bank  v.  Humeston,  67 
Iowa  626,  25  NW  761. 


[b]    A  Bsw  Mil  properly  Issnsd 

(1)  will  be  valid  as  against  one  who 
seeks  to  seise  the  property  as  be- 
longing to  the  consignor.  Suther- 
land V.  Peoria  Second  Nat.  Bank.  78 
Ky.  2B0.  (2)  A  bill  of  lading  duly 
Issued  will  be  effectual  as  against 
any  prior  agreement  for  the  transfer 


work  a  fraud  for  the  carrier  to  issue  a  substituted 
bill  of  lading  which  may  be  used  by  the  person  to 
whom  it  is  issued  in  making  a  pretended  sale  or 
pledge  of  the  property  for  which  it  stands,  and  in 
such  a  case,  although  the  carrier  has  honored  the 
second  bill  of  lading,  it  will  be  responsible  to  a 
bona  fide  holder  of  the  first  bill  for  the  goods.** 

281]  C.  Special  Contracts  for  Transportation 
— 1.  In  Oeneral.  Ko  special  contract  is  necessary, 
and  the  delivery  of  the  goods  to  the  carrier  and 
their  acceptance  by  it  for  transportation  give 
rise  to  duties  which  are  determined  by  principles 
of  law  without  any  express  agreement,"  and  while 
limitations  of  liability  may  be  agreed  on,*^  and  stipu- 
lations inserted  in  a  bill  of  lading  or  shipping  re- 
ceipt may  be  binding  on  the  parties  as  a  contract," 
yet  the  mere  receipt  of  the  goods,  marked  with  their 
destination,  is  sufficient  to  give  rise  to  contractual 
obligations,  without  regard  to  the  issuance  of  bill 
of  lading*^  or  a  shipping  receipt.'"  If,  however, 
there  is  a  special  contract  between  the  shipper  and 
the  carrier,  the  terms  of  such  contract,  so  far  as  it 
is  valid,  will  determine  the  rights  and  liabilities  of 
the  parties,"  unless  fraudulently  procured  by  the 
earner.*^  But  such  special  contract  being  phrased 
in  its  own  language  is  to  be.  construed  strictly 
against  the  carrier.^  The  fact  that  the  shipper 
executed  the  contract  hurriedly  or  without  due 
care,*"  or  that  he  did  not  read  the  contract  if  it  is 
in  writing,  or  that  he  did  not  fully  comprehend  its 
termSf  is  immaterial;  he  is  none  the  less  bound  by 
its  terms."  Koreover,  the  contract  may  be  in 
parol;  a  bill  of  lading  is  not  the  only  evidraice  of 
the  terms  of  a  special  contract.*^    If,  however,  a 

of  title  by  the  delivery  to  the  car- 
rier without  the  issuance  of  a  bill 
of  lading.  Western,  etc.,  R.  Co.  y. 
Ohio  Valley  Banking,  etc.,  Co.,  107 
Ga.  E12,  33  SE  821. 
11.  See  supra  |  261. 
la.    See  supra  il  1S8-249. 

13.  See  supra  |  262. 

14.  See  supra  9  251. 

16.  Gulliver  v.  Adams  Express 
Co.,  38  111.  603;  Smith  v.  Atlantic 
Coast  Line  R.  Co,.  163  N.  C.  143.  79 
SIS  483. 

15.  Michigan  Cent.  R.  Co.  v.  Hale, 
6  Mich.  243:  Baum  v.  Long  Island  R. 
Co..  58  Misc.  34,  108  NTS  1113. 

17.  Addoms  v.  Weir.  56  Misc.  487, 
108  NTS  146  (where  it  was  said  that. 
In  the  absence  of  fraud  or  Imposi- 
tion, the  rights  of  a  carrier  and  a 
shipper  are  to  be  controlled  by  what- 
ever written  contract  was  entered 
Into  at  the  time  the  property  was  re- 
ceived for  transportation):  Galves- 
ton, etc.,  R.  Co.  v.  Sparks,  (Tex,  Civ. 
A.)  162  SW  943. 

18.  Ross  V.  Maine  Cent.  R.  Co., 
114  Me.  287.  96  A  223.  See  also  supra 
I  234. 

19.  Chicago,  etc.,  R.  Co.  v.  Craig. 
(Okl.)  157  P  87. 

30.  McFadden  v.  Missouri  Pac.  R. 
Co..  92  Mo.  343,  4  SW  689.  1  AmSR 
721;  Spelman  v.  Delano.  187  Mo,  A. 
119.  172  BW  1163:  Zlmmer  v.  New 
York  Cent.,  etc..  R.  Co..  137  N.  T. 
460,  33  NE  642;  KIrkland  v.  Dins- 
more.  62  N.  T.  171.  20  AmR  475;  Penn 
V.  Buffalo,  etc.,  R.  Co,,  49  N.  T.  204, 
10  AmR  355;  Ames  v.  Fargo,  114 
App.  Div.  666,  99  NYS  994;  Chicago, 
etc.,  R.  Co.  V.  Craig,  (Okl.)  157  P  87. 
And  see  supra  8  252. 

[a]  siguag  vltlumt  raadlag'  oon- 
tract. — ^A  shipper  who  signs  a  con- 
tract limiting  the  carrler^s  liability, 
after  seeing  that  the  goods  were 
properly  described  therein,  but  with- 
out reading  the  entire  contract,  is 
bound  thereby  in  the  absence  of 
fraud.  Davis  v.  Northern  Pac.  R. 
Co..  77  Wash.  261.  137  P  464.  And 
see  generally  Contracts  [9  Cyc  388]. 

81.  U.  S. — Missouri,  etc..  R.  Co.  t. 
Patrick.  144  Fed,  632.  75  CCA  4S4 
(where  It  was  saldxtbat  a  contract 
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written  contract  has  been  entered  into,  the  general 
rale  is  well  settled  that  it  is  conclu^ve  as  to  the 
matters  covered  thereby,  and  it  is  not  open  to  either 
of  the  parties  to  say  that  there  was  a  pior  oral 
agreement  inconsistent  with  the  provisions  of  the 
writii^.^  All  prior  negotiations  and  agreements 
are  superseded  by  the  formal  written  agreement; 
and  by  it  and  it  alone,  in  the  absence  of  mistake  or 
fraud^  the  duties  and  liabilities  of  the  pa];tieB  must 
be  regiilated."  However,it  is  equally  well  settled  that 
the  bill  of  lading  or  other  written  contract  will  not 
supersede  a  prior  oral  agreement,  if  the  written  con- 
tract is  not  entered  into  until  the  goods  have  al- 


ready been  accepted  for  transportation  under  the 
parol  agreement.  Thus  a  prior  executory  fmd  yet 
unbroken  parol  agreement  is  merged  in  a  subsequent 
bill  of  lading  containing  the  contract  agreed  on.* 
But  a  parol  contract  which  has  already  been  broken 
by  the  carrier  will  not  be  merged  in  a  subsequent 
written  contract  with  reference  to  the  shipment  of 
the  same  property,  so  as  to  defeat  a  recovery  for 
breach  of  the  parol  contract,^  unless  the  shipper 
agrees  for  a  sufficient  consideration  to  waive  it;" 
such  an  agreement  if  based  on  a  sufficient  consid- 
eration will  be  valid,  and  the  written  contract  will 
supersede  the  prior  oral  contract." 


orally  miule  In  the  absence  of  fraud 
or  mistake  Is  obllsatorsr  on  both  the 
shipper  and  the  carrier  as  a  written 
onej. 

Ala. — ^Alabama  Great  Southern  R. 
Co.  V.  Norrla,  167  Ala.  311,  S2  S  891; 
McNeill  V.  Atlantic  Coast  Line  R. 
Co.,  161  Ala.  819,  49  S  797. 

Ind. — Plttaburs,  etc.,  R.  Co.  v. 
Hall,  (A.)  90  NB  498  [reh  den  (A.) 
91  NB  74S1. 

lA.— Roberts  v.  Riley,  16  La.  Ann. 
108,  77  AmD  18S;  Dunn  t.  Branner, 
13  l4a.  Ann.  462. 

Tex. — Texas,  etc.,  R.  Co.  v.  Nichol- 
son, II  Tex.  491. 

[aj  asset  of  Oamaflfc  amsn^ 
mni^As  the  Carmack  amendment 
did  not  deprive  shippers  of  remedies 
under  the  existing  laws,  a  shipper  of 
live  stock  may,  where  the  written 
contract  was  not  bindlnv,  recover 
under  an  oral  contract.  Panhandle, 
etc..  R.  Co.  V.  Jones,  (Tex.  Civ.  A.) 
182  SW  1. 

as.  U.  S.— The  Caledonia,  42  Fed. 
681  [aff  157  U.  S.  124,  IS  SCt  B37,  39 
L.  ed.  644L 

Ala. — Smith  v.  Southern  Sxpress 
Co.,  104  Ala.  887^6  S  62;  I^ulsvllle, 
etc.,  R.  Co.  v.  Williams,  (A.)  56  S 
866. 

Ark. — St.  Louis,  etc..  R  Co.  v. 
Jones,  93  Ark.  637,  126  SW  1026,  137 
AmSR  99. 

111. — Kttza  v.  Oregon  Short  Line  R. 
Co.,  169  111.  A.  609,  610  [clt  Cyc]. 

Mo. — McFadden  v.  Missouri  Fac.  R. 
Co..  92  Mo.  348,  4  SW  689,  1  AmSR 
721;  Spelman  v.  Delano,  187  Mo.  A. 
119,  172  SW  1163;  Russell  v.  Qulncy, 
etc..  R.  Co..  177  Mo.  A.  186,  164  SW 
164:  Wyrick  v.  Missouri,  etc.,  R.  Co., 
74  Mo.  A.  406;  Leonard  v.  Chicago, 
etc.,  R.  Co.,  64  Mo.  A.  293;  Turner  v. 
St.  Louis,  etc..  R.  Co.,  20  Mo.  A. 
632. 

Nebr. — Whltnack  v.  Chicago,  etc., 
R.  Co.,  82  Nebr.  464.  468,  118  NW  67, 
130  AmSR  692.  19  LRANS  1011  [cU 
Cvcl  (where  It  was  said:  "The  rule 
of  law  Is  general  that,  where  a  writ- 
ten contract  has  been  made  between 
the  parties,  it  cannot  be  altered  or 
contradicted  by  parol,  and  that  all 
oral  negotiations  .  .  .  are  merged 
therein,  and  the  rule  Is  applicable  to 
bins  of  lading"). 

N.  Y. — Long  V.  New  York  Cent.  R. 
Co.,  60  N.  Y.  76;  Bostwick  v.  Balti- 
more, etc.,  R.  Co,,  E5  Barb.  137  [rev 
on  other  grounds  4S  N.  Y.  712]. 

Tex. — Kansas  City,  etc.,  R.  Co.  v. 
Adams,  (Civ.  A.)  182  SW  365. 

"There  cannot  be  an  oral  contract 
and  a  written  contract  subsisting  be- 
tween the  parties  where,  subsequent 
to  the  conversation  or  negotiations, 
the  contract  Is  embodied  In  writing. 
This  is  the  ordinary  rule,  and  It  ap- 
plies in  cases  of  shippers  and  car> 
rlers  as  well  aa  between  other  par- 
ties." KltKa  V.  Oregon  Short  Line  R. 
Co.,  169  111.  A.  609.  610.  See  also 
Contracts  [9  Cyc  280];  Evidence 
117  Cyc  713]. 

[a]  Whether  the  ahipniAnt  was  on 
a  dUI  of  ladlnf  or  wOer  a  prior 
parol  oontraot  with  reference  to 
future  shipments  may  be  a  question 
of  fact.  St.  Louis  Southwestern  R. 
Co.  V.  Elgin  Condensed  Milk  Co.,  74 
III.  A.  619  [aff  175  111.  567.  51  NE  911. 
67    AmSR    238];    Swift    V.  Paclflc 


Mall  SS.  Co.,  106  N.  Y.  20«.  12  NE 
683. 

83.  Long  V.  New  York  Cent  R. 
Co.,  80  N.  Y.  76.  And  see  cases  cited 
in  the  preceding  note. 

84.  U.  S. — Michigan  Cent.  R.  Co. 
V.  Mineral  Springs  Mfg.  Co.,  16  Wall. 
818,  21  L.  ed.  29^;  Farmer's  L.  &  T. 
Co.  V.  Northern  Pac.  R.  Co..  120  Fed. 
873,  67  CCA  633  [aff  196  U.  S.  439.  26 
SCt  84,  49  L.  ed.  269], 

III. — ^Merchants'  Despatch  Transp. 
Co.  V,  Furthmann,  149  ill.  66,  36  NE 
624.  41  AmSR  266;  Wabash  R.  Co.  v. 
Lannum.  71  111.  A.  84. 

Ind. — Louisville,  etc,  R.  Co.  v. 
Crayoraft,  12  Ind.  A.  203.  89  NE 
623. 

Iowa. — Stoner  v.  Chicago,  etc,  R. 
Co..  109  Iowa  661,  SO  NW^69. 

Kan, — Missouri  Fac  R.  Co.  v.  Bee- 
son,  30  Kan.  298,  2  P  496. 

Mich. — Rudell  V.  Ogdenaburg  Tran- 
sit Co..  117  Mich.  568,  78  NW  880,  44 
LRA  415. 

N.  Y. — Lowenstein  v.  Lombard,  164 
N.  Y.  324.  58  NB  44:  Park  v.  Preston. 
108  N.  Y.  434.  16  NE  705;  Swift  v. 
Paclflc  Mail  SS.  Co.,  106  N.  Y.  206,  12 
NE  583;  GtUaume  v.  General  Transp. 
Co..  100  N.  Y.  491.  3  NE  489;  Bost- 
wick V.  Baltimore,  etc.,  R.  Co.,  46  N. 
Y.  712;  PompiiJ  v.  Manhattan  Deliv- 
ery Co.,  84  NTS  280;  Schift  v.  New 
York  Cent.,  etc,  R,  Co.,  52  HowPr 
91. 

Oh. — Gaines  v.  Union  Transp.,  etc., 
Co^  28  Oh.  St.  418. 

Tex.' — Panhandle,  etc.,  R.  Co.  v. 
Jones,  (Civ.  A.)  182  SW  1;  San  An- 
tonio, etc.,  R.  Co.  V.  Bracht.  (Civ.  A.) 
172  SW  1116;  St.  Louis,  etc..  R.  Co. 
V.  GllUam.  (Civ.  A.)  166  SW  706; 
Galveston,  etc.,  R.  Co.  v.  Sparks, 
(Civ.  A.)  162  SW  943;  Gulf,  etc.,  R. 
Co.  V.  Funk,  42  Tex.  Civ.  A.  490,  92 
SW  1032;  Gulf,  etc..  R.  Co.  v.  Mc- 
Cord,  (Civ.  A.)  81  SW  1032. 

And  see  supra  |  223. 

[a]  Where  there  was  a  parol  oon- 
traot for  sh^mentj  and  at  the  time 
of  shipment  a  receipt  was  given,  not 
purporting  to  contain  the  terms  of 
the  contract  of  shipment.  It  was  held 
that  the  agreement  was  not  super- 
seded. McCotfeer  v.  Hooker,  8  N;  T. 
497. 

as.  Meriwether  v.  Qulncy,  etc.  R. 
Co.,  128  Mo.  A.  647,  107  SW  434.  And 
see  infra  note  26. 

[a]  Vabreaohed  oral  oontraot  to 
farouh  oars, — Where  a  verbal  agree- 
ment is  made  between  a  shipper  and 
a  carrier  to  furnish  stock  cars  at  a 
certain  time  and  to  deliver  the  stock 
Immediately,  and  a  bill  of  lading  Is 
executed  while  the  oral  contract  is 
unbreached  and  still  executory,  re- 
citing that  the  carrier  does  not  agree 
to  deliver  the  stock  at  dcHtinatlon  at 
any  specified  time,  the  verbal  agree- 
ment Is  merged  In  the  bill  of  lading. 
Meriwether  v.  Qulncy,  etc,  R.  Co., 
128  Mo.  A.  647.  107  SW  434. 

86.  Pittsburgh,  etc.,  R.  Co.  v. 
Racer.  10  Ind.  A.  603,  87  NE  280, 
38  NE  186;  Harrison  v.  Missouri  Pac. 
R.  Co..  74  Mo.  364.  41  AmR  318;  Mc- 
Absher  v.  Richmond,  etc.,  R.  Co..  lOS 
N.  C.  344,  12  SE  892;  Gulf.  etc..  R.  Co. 
V.  Batte  (Tex.  Civ.  A.)  107  SW  632 
(holding  further  that  the  mere  fact 
that  a  shipper  knew,  when  the  verbal 
contract  for  a  shipment  was  entered 


Into,  that  he  would  be  required  to 
execute  a  written  contract  was  not 
BufUclent  to  constitute  a  waiver  of 
the  rights  that  accrued  under  the 
verbal  contract). 

"If  a  prior  verbal  agreement  hav 
reached  completion  and  is  broken  by 
one  party  to  the  other's  loss.  It  can- 
not be  held, .  in  reason,  that  a  con- 
tract in  writing  made  later,  about 
the  same  transaction,  is  Intended  to 
operate  as  a  release  of  damages  for 
the  breach  of  the  flrat  agreement." 
Meriwether  v.  Qulncy,  etc,  R.  Co., 
128  Mo.  A.  647,  664,  107  SW  4S4. 

[a]  .  If  a  railroad  oonvany,  Imv- 
Ing  rsoelrea.  and  loaded  goods  for 
shipment,  thereupon  refuses  to  trans- 
port them  unless  the  shipper  will 
accept  a  bill  of  lading  embodying 
stipulations  not  contemplated  when 
the  goods  were  delivered,  such  bill 
of  lading  will  not  be  binding  on  the 
shipper.  It  n-ust  be  looked  on  as 
having  been  executed  without  con- 
sideration, and  practically  by  duress. 
Southern  Pac.  Co.  v.  Anderson,  (Tex. 
Civ.  A.)  63  SW  1023;  Texas,  etc..  R. 
Co.  V.  Avery,  19  Tex.  Civ,  A.  235,  46 
SW  897;  Missouri,  etc.,  R.  Co.  v. 
Withers,  16  Tex.  Civ.  A.  506,  40  SW 
1073;  Missouri,  etc.,  R.  Co.  v.  Carter. 
9  Tex.  Civ.  A.  677,  29  SW  566. 

[b]  Brsaoh  of  oontraet  to  fnrnlsh 
oars. — (1)  If  a  verbal  agreement  is 
made  between  a  shipper  and  a  car- 
rier to  furnish  cars  at  a  designated 
time,  and  this  agreement  Is  breached 
by  the  carrlef,  tii0  shipper  does  not. 
by  subsequently  sending  his  goods 
forward  In  a  car  furnished  by  the 
carrier  and  by  taking  a  bill  of  lading, 
preclude  himself  from  recovering 
damages  for  the  breach.  His  redress 
for  the  breach  remains,  unless  he 
agrees  for  a  sufficient  consideration 
to  waive  It.  Pittsburgh,  etc.,  R.  Co. 
V.  Racer,  10  Ind.  A.  608.  37  NE  280. 
38  NE  186;  Harrison  v.  Missouri  Pac. 
R.  Co.,  74  Mo.  364,  41  AmR  318; 
Meriwether  v.  Qulncy,  etc,  R.  Co.. 
128  Mo.  A.  647,  107  SW  484:  Hoover 
V.  St  Louis,  etc..  R.  Co.,  118  Mo.  A. 
688,  88  SW  769;  Gann  v.  Chicago 
Great  Western  R  Co.,  72  Mo.  A.  S^; 
Miller  V.  Chicago,  etc.,  R.  Co.,  42  Mo. 
A.- 262;  McAbsher  v.  Richmond,  etc., 
R.  Co.,  108  N.  C.  344.  12  SB  89Z; 
Gulf,  etc.,  R.  Co.  V.  Punk.  42  Tex.  Civ. 
A.  490,  92  SW  1032;  Gulf,  etc.,  R.  Co. 
V.  House.  40  Tex.  Civ.  A.  106,  88  SW 
1110;  Gulf,  etc..  R.  Co.  v.  Combes, 
(Tex.  Civ.  A.)  80  SW  1045;  Missouri, 
etc..  R.  Co.  V.  Withers,  16  Tex.  Civ. 
A.  506,  40  SW  1073.  (2)  Because  the 
carrier  falls  to  carry  out  the  con- 
tract to  furnish  cars,  the  shipper  Is 
not  driven  to  the  choice  of  either 
abandoning  the  shipment  of  his  goods 
or  surrendering  his  right  to  dam- 
ages for  failure  of  the  carrier  to 
furnish  the  cars  at  the  time  named. 
Pittsburgh,  etc..  R.  Co.  v.  Racer,  3  0 
Ind.  A.  503,  37  NE  280,  38  NE 
1S6. 

87.  St.  Louis,  etc.,  R.  Co.  v. 
Pearce,  82  Ark.  853.  101  SW  760,  118 
AmSR  75,  12  AnnCas  135;  San  An- 
tonio, etc.,  R.  Co.  V.  Tlmon,  (Tex. 
Civ.  A.)  110  SW  82  [aff  114  SW  792]. 
And  see  cases  supra  note  26. 

88.  Helm  v.  Misnourl  'Fac  R.  Co., 
98  Mo.  A.  419,  72  SW  148. 


For  later  oaaes,  deralopmeat*  and  ehaatfts  In  the  law  see  cumulative  Annotattona,  muim  titla,  jwge«nd  note  numbar. 
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[$  282]  2.  Contract  Personal  to  SUpper.  Special 
agreements  by  the  Clipper  are  personal  to  him',  and 
third  persons  have  no  right  to  avail  themselves  of 
the  terms  thereof." 

[$283]  S.  Lbnitatioiis  on  Blglit  to  Hake  Special 
Oontncts.  A  carrier  cannot  enter  into  a  contract 
which  will  disable  it  from  performing  its  duties  to 
the  pablic."* 

[$  284]    4.   Custom  as  Affecting  Contract.*^  A 

custom  or  usage  known  to  the  shipper,  as  to  the 
manner  or  method  of  transportation,  will  be  bind- 
ing on  the  parties  as  a  part  of  the  contract  of  ship- 
ment, when  not  contrary  to  its  terms."  It  is  settled 
law  that  the  duties  of  common  carriers  may  arise 
out  of  usage  as  well  as  from  statutory  enactments, 
and  that  when  once  established  the  obligation  of 
sach  carriers  to  perform  them  is  as  binding  in  the 
one  case  as  in  the  other."  The  rule  is  otherwise, 
however,  when  the  shipper  had  no  knowledge  of  the 
custom  and  could  not  have  known  of  it  by  ordinary 
care.**  And  in  no  event  will  evidence  of  a  custom 
either  local  or  general  be  admitted  to  contradict  the 
express  or  im^ied  terms  of  the  contract  of  ship- 
ment.'^ 

[4  285]    5.  Excuses  for  Konpttfonnance.**  The 

common  law  allows  the  carrier  certain  excuses  for 
delay  in  transportation,"^  or  for  failure  to  deliver,^ 
and  the  like,  but  by  special  agreement  the  carrier 
may  obligate  itself  specifically  with  referonoe  to 


the  time  of  delivray,  the  fumii^ing  of  cars,  and 
like  matters,  and  if  it  does  so  it  waives  its  com- 
mon-law. defenses  and  is  bound  as  any  other  con- 
tracting party.  In  such  case  impossibility  of  per^ 
formanee  will  not  be  an  excuse  for  a  £silnre  to 
carry  out  the  terms  of  its  agreement*"  As  other- 
wise expressed,  ''when  a  party  agrees  to  perform  a 
certain  stipulation  by  a  given  date,  without  exe^ 
tion  or  qualificatidn,  he  must  uiswer  in  damages 
for  failure  to  perform,  notwithstanding  performance 
was  out  of  his  power.  And  the  liability  being 
a  contractual  one,  the  question  of  UMrligence  on  the 
part  of  the  carrier  is  immaterial.^  A  fortiori, 
where  a  contract  of  carriage  contained  an  absolute 
and  unconditional  stipulation  requiring  the  carrier 
to  re-ice  the  cars  at  every  icing  station,  the  carrier 
conld  not  excuse  noncompliance  therewith  because 
its  employees  in  charge  did  not  consider  re-icing 
necessary." 

[$  286]  6.  Modification  of  Contract.  Where  a 
de^nite  contract  of  shipment  has  been  made  be- 
tween the  consignee  or  the  owner  and  the  carrier, 
this  binds  both  parties  as  between  themselves,  and 
it  cannot  be  varied  by  any  subsequent  arrangement 
or  agreement  made  with  the  carrier  by  the  con- 
signor or  any  other  person  actii^  in  the  shipment, 
unless,  of  course,  such  person  has  authority  from 
the  consignee  to  alter  the  original  contract."  To 
hold  otherwise  would  be  to  say  that  one  party  to 


29.  E^t  Tennessee,  etc.,  R.  Co. 
V-  Montgomery,  44  Ga.  278;  Wabash 
R.  Co.  V.  Wright,  75  111.  A.  243. 

[a]  Where  an  unuiffemettt  wm 
nude  bstwaen  %  rftUroad  oompany 
wd  k  commlttM  of  »  peaoh  ymwen' 
oonventlon  to  -run  a  special  train 
during  the  peach  season,  it  was  held 
that  this  was  not  such  a  contract  as 
could  be  taken  advantage  of  by  a 
peach  grower  by  way  of  recovery  of 
damages  for  refusal  of  the  company 
to  receive  and  transport  by  such 
special  train.  Reed  v.  Philadelphia, 
etc.,  R.  Co..  8  Del.  176. 

ao.  Burlington,  etc.,  R.  Co.  v. 
Northwestern  Fuel  Co.,  31  Fed.  652; 
Chouteau  v.  Union  R.,  etc.,  Co.,  22 
Mo.  A.  286.    See  also  supra  s|  54,  59. 

[a1  VerartlMless  there  juaj  be 
special  oontraota  wUoh  ar«  valid, 
notwithstanding  the  general  obliga- 
tion of  the  carrier  to  serve  the  public 
without  discrimination.  Bald  Gagle 
Valley  R.  Co.  v.  Nittany  Valley  R. 
Co.,  171  Pa.  284.  33  A  239,  50  AmSR 
807.  29  L-RA  428;  Thompson  v.  San 
Antonio,  etc..  R.  Co.,  II  Tex,  Civ.  A. 
145,  32  SW  427. 

31.  Onstom  and  wage  see  gen- 
erally Customs  and  Usages  [12  Cyc 
1028]. 

33.  Northern  Pac.  R.  Co.  v.  Kemp- 
ton.  138  Fed.  992,  995,  71  CCA  246 
icit  Cyc];  Mllroy  v.  Chicago,  etc..  R. 
Co.,  98  Iowa  188.  67  NW  276;  Shelton 
'  V.  Merchants'  Pispatch  Transp.  Co., 
69  N.  T.  258. 

[  a  ]  AppUoatlona  Qt  rtOm. — ( 1 ) 
Where  a  shipping  contract,  permit- 
ting the  shipper  to  accorr  pany  his 
stock  and  to  return  without  extra 
charee,  does  not  specify  the  route  by 
which  he  shall  return,  a  general 
usage  of  the  carrier  to  allow  a  re- 
turn by  either  of  two  routes  will.  If 
known  to  the  shipper  when  the  con- 
tract Is  made,  be  presumed  a  part 
thereof.  Milroy  v.  Chicago,  etc.,  R. 
Co.,  98  Iowa  188,  67  NW  276.  (2) 
Under  a  custom  that  a  carrier  shall 
not  open  or  close  the  ventilators  of 
a  car.  nor  change  them  from  the  posi- 
tion in  which  placed  by  the  shipper, 
unless  so  notified,  the  carrier  may 
assume,  on  failure  to  give  notice, 
that  the  shipper  does  not  desire  the 
ventHators  changed,  and  la  not  lia- 
ble for  failure  so  to  do.  Schwarti  v. 
Erie  R.  Co..  106  SW  1188.  32  KyL 
777,  15  LRANS  801.  See  alao  Dens- 
more  Commn.  Co.  v.  Duluth.  etc.,  R, 
Co.,  101  WlB.  fi«8,  77  NW  904. 


83.  State  v.  Atlantic  Coast  Line 
R.  Co.,  62  Fla.  646,  41  S  705,  12  LRA 
NS  506:  State  v.  Atlantic  Coast  Line 
R.  Co„  SI  Fla.  B48,  41  S  B29:  Norfolk, 
etc..  R.  Co.  V.  Com.,  103  Va.  289,  49 
SE  39. 

[a]  In  other  words,  whenever  a 
duty  has  been  Imposed  either  by 
usage  or  by  statute  the  courts  may 
be  called  on  to  give  it  effect.  Mem- 
phis, etc.,  R,  Co.  V.  Southern  Express 
Co.,  117  U.  S.  1,  6  set  542,  29  L.  ed. 
791. 

34.   Southern  R  Co.  v.  Williams, 

139  Ga.  357,  7?  SE  153. 

38.  Cappel  V.  Weir,  45  Mlsc  419, 
90  NTS  394. 

36.  And  see  Infra  I  292, 

37.  See  Infra    g  410-419. 
33.    See  supra  9  132  et  seq. 

39.  U.  S. — Chicago,  etc.,  R,  Co.  v. 
Frye-Bruhn  Co.,  184  Fed.  15,  106  CCA 
217. 

Ga. — Georgia  Northern  K.  Co.  v. 
Snellgrove.  16  Ga.  A.  344,  86  SB  790. 

Mich. — Michigan  Cent.  R.  Co.  v. 
Burrows.  33  Mich.  6. 

Minn.— Cowley  v.  Davidson,  13 
Minn.  92. 

Mo. — Harrison  v,  Missouri  Pac.  R, 
Co..  74  Mo.  364.  41  AmR  318;  Collier 
V.  Swinney.  16  Mo.  484;  Shelby  v. 
Missouri  Pac.  R.  Co.,  77  Mo.  A.  205; 
Miller  v.  Chicago,  etc.,  R.  Co.,  62  Mo. 
A.  252;  Myres  v.  Diamond  Joe  Line, 
58  Mo.  A.  199;  White  v.  Missouri  Pac. 
R.  Co.,  19  Mo.  A.  400. 

N.  Y. — Spann  v.  Erie  Boatman's 
Transp.  Co..  41  Misc.  680,  33  NTS 
666. 

S.  C— Porcher  v.  Northeastern  R. 
Co..  48  S.  C.  L.  181. 

Tex. — Gulf.  etc..  R.  Co.  v.  Hume. 
87  Tex.  Ell.  27  SW  110;  Gulf,  etc..  R. 
Co.  V.  Hodge.  10  Tex.  Civ.  A.  543,  30 
SW  829.  Conrpare  Ft.  Worth,  etc.. 
H.  Co.  v.  Morgan,  (Civ.  A.)  179  SW 
901  (holding  that,  to  the  extent  that 
delay  in  transporting  a  shipment  of 
cattle  was  caused  by  the  Inability  of 
the  carrier's  train  to  cross  a  burned 
bridge  which  had  burned  without  fault 
on  the  carrier's  part,  It  was  not  lia- 
ble, and  that  it  was  error  to  charge 
that.  If  there  was  an  agreement  to 
ship  the  cattle  on  a  particular  day. 
the  burning  of  the  bridge,  although 
unavoidable,  would  be  no  defenna  for 
any  damage  resulting  from  the  fail- 
ure to  comply  with  the  contract). 

[a]  Aot  ol  Sod  doea  not  excuse  a 
carrier  from  doing  a  thing  which  It 
has  expressly  contracted  to  do.  Ayl- 


ward  V.  Smith.  2  P.  Cas.  No.  688.  2 
Lowell  192;  Hodgdon  v.  New  York, 
etc..  R.  Co..  46  Conn.  277.  38  AmR  21; 
VIvion  v.  Chicago,  etc.,  R.  Co.,  172 
Mo.  A.  862.  157  SW  971;  Whlttemore 
V.  Sills,  76  Mo.  A.  248;  Bhubrick  v. 
Salmond,  8  Burr.  1637.  97  Reprint 
1022;  Barret  v.  Dutton.  4  Campb.  333; 
Parker  v.  Wlnlow,  7  B.  A  B.  942.  90 
ECL  942.  119  Reprint  1497. 

[b]  ZOlng  oan. — (1)  Why  a  car 
was  not  re-Tced  may  not  be  shown  In 
an  action  for  breach  of  a  carrier's 
contract  to  re-Ice  a  ear  of  tomatoes 
at  certain  points  on  the  route.  Penn- 
sylvania R.  Co.  V.  Orem  Fruit,  etc.. 
Cfo.,  Ill  Md.  866,  73  A  B71.  (2)  Where 
a  carrier  failed  to  Ice  the  car  fur- 
nished for  the  shipment  of  plaintiff's 
peaches  as  it  agreed  to  do,  the  fact 
that  plaintiff  loaded  them  Into  the 
un-tced  car  did  not  defeat  his  right 
to  recover  damages  for  the  breach 
of  contract.  St.  Louis,  etc.,  R.  Co.  v. 
TIlby,  117  Ark.  163,  174  SW  1167. 

40.  Meriwether  v.  Qulncy,  etc.,  R. 
Co..  128  Mo.  A.  647.  664.  107  SW  434. 

41.  Grimes  v.  Lake  Erie,  etc.,  R. 
Co.,  142  111.  A.  632;  Texas  R.  Co.  V. 
Moore.  (Tex.  Civ.  A.)  119  SW  697. 

[a]  Thns  where  plaintiff  brought 
his  cattle  to  the  station  relying  on 
notice  from  the  carrier  that  they 
could  be  shipped  at  once,  and.  with- 
out plaintiff's  fault,  they  were  de- 
tained In  pens  without  food  or  water 
waiting  the  arrival  of  cars,  the  car- 
rier is  liable  for  the  resulting  dan:- 
ages  to  the  cattle,  whether  or  not  It 
was  negligent  In  notifying  plaintiff 
to  bring  his  cattle  from  the  pasture 
at  a  time  when  It  did  not  have  cars 
In  which  to  ship  them.  Texaa.  etc., 
R.  Co.  V,  Moore.  (Tex.  Civ.  A.)  119 
SW  697. 

48.  Hisaourl.  etc,  R.  Co.  v.  Texas 
Packing  Co.,  (Tex.  Civ.  A.)  167  SW 

S37. 

43.  Ohio,  etc..  R.  Co.  V.  Hamlin,  42 
111.  A.  441;  Perkins  v.  American  Ex- 
pi'ess  Co.,  199  Mass.  561.  85  NE  895: 
Waldron  V.  Fargo,  170  N.  T.  ISO.  62 
NE  1077;  Jennings  v.  Grand  Trunk 
R.  Co.,  127  N.  Y.  438.  28  NE  394.  See 
Hayea  v.  Campbell.  63  CaJ.  143  (hold- 
ing an  owner  not  ttound  by  a  contract 
of  shipment  made  by  commission 
merchants  as  agents  in  exoesn  of 
their  authority,  when  the  carrier  had 
notice  that  they  were  acting  aa 
agents!;  Russell  v.  Brie  R.  Co.,  70 
N.  J.  L.  808.  S9  A  UOy- «7  LRArtSt. 
1  AnnCa^.67^^^^^hi(n5^g^ 
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a  contract  might  relieve  himself  from  its  obliga- 
tions without  the  consent  or  the  knowledge  of  the 
other  merely  by  making,  an  inconsistent  agreement 
with  ft  third  party.** 

287]  7.  Farticnlar  OontractB  Considered — 
a.  To  Transport  to  Point  beyond  Line.  It  will  be 
shown  hereafter  that  the  weight  of  authority  is  to 
the  effect  that  the  liability  of  the  first  carrier,  in 
the  absence  of  any  contract,  usage,  or  statute  to 
the  contrary',  terminates  if  it  transports  the  goods 
to  the  end  of  its  line  for  carriage  and  delivers  them 
to  a  connecting  carrier,  to  be  taken  to  their  des- 
tination, *°  Nevertheless  it  is  well  settled  that  the 
carrier  has  power  to  contract  for  delivery  of  goods 
accepted  for  shipment  to  a  point  beyond  its  own 
line,  and  that  under  such  contract  it  will  be  liable 
for  loss  or  injury  to  the  goods  occurring  after  the 
goods  have  passed  into  the  hands  of  a  connect- 
ing carrier.** 

288]  b.  Mode  of  Sbipment.  If  the  contract 
gives  the  carrier  an  option  as  to  the  mode  of  trans- 
portation, or  the  route  to  be  chosen,  such  option 
must  be  exercised  with  a  view  to  the  interest  of 
the  shipper,  and  it  is  a  breach  of  the  contract  to 
exercise  it  to  his  disadvantage.'" 

[$  289}    c.   Giving  Shipper  Option  to  Ship  at 


Specified  Bate.  Contracts  are  sometimes  made  by 
which  the  shipper  is  given  the  option  to  ship  at  a 
specified  rate,  either  without  limit,  or  up  to  a  cer- 
tain quantity,  or  not  less  than  a  certain  quantity, 
and  if  the  shipper  avails  himself  of  this  option 
the  carrier  is  bound  by  the  agreement.**  But  if 
the  offer  is  at  a  certain  rate,  with  the  understand- 
ing that  the  shipper  shall  stipulate  in  acceptance 
of  the  offer  the  amount  of  goods  to  be  transported, 
the  mere  shipinent  in  response  to  the  ofTer  does  not 
give  rise  to  a  contract,  as  there  is  no  consideration 
for  giving  the  shipper  an  option  to  ship  any  quan- 
tity he  pleases.*''  The  shipper  may  bind  himself  in 
consideration  of  a  fixed  rate  to  ship  via  a  particular 
carrier  all  or  a  specified  proportion  of  the  goods 
which  the  shipp^  shall  ship  during  a  given  period 
from  a  particular  place." 

290]  d.  To  Furnish  Oars  at  Specified  Times 
and  Places — (1)  In  General.  The  carrier  may 
make  a  binding  contract  to  furnish  cars  at  specified 
times  and  places,'and  will  be  liable  for  all  damages 
to  the  shipper  caused  by  failure  or  delay  in  carry- 
ing out  such  contract,""  and  the  contract  may  be 
by  parol  as  well  as  in  writing,"  and  for  interstate 
as  well  as  iutra-state  shipments.'^  Contracts  of 
this  character  are  not  invalid  as  contrary  to  public 


man  taking  goods  to  the  station  has 
no  Implied  authority  to  modify  a 
written  shipping  order  by  stipulating 
for  a  limitation  of  the  carrier's  lia- 
bility). 

44.  Perkins  v.  American  Express 
Co..  199  Mass.  561.  86  NE  895. 

45.  See  infra  f  839. 

46.  See  infra  5  843  et  seq. 

aiU*  In  pM»*iiirur  CM«a  see  Infra 
IS  843.  1^59  et  seq. 

47.  Stewart  v.  Comer,  100  Ga.  754, 
28  SE  461.  62  AmSR  353:  Blitz  v. 
Union  Steamboat  Co..  61  Mich.  558, 
17  NW  55;  Houston,  elc,  R.  Co.  v. 
Houx,  15  Tex.  Civ.  A,  502.  40  SW  327. 
See  also  supra  S  86. 

[a]  Bnl*  applied. — Although  by  the 
bill  of  lading  the  carrier  is  entitled 
to  choose  the  route,  it  cannot  select 
a  route  so  obstructed  that  delivery 
cannot  be  made  over  it,  where  an- 
other practical  route  Is  open.  Hou.'i- 
ton,  etc.,  R.  Co.  v.  Houx,  15  Tex.  Civ. 
A.  502.  40  SW  327. 

[h]  Wliara  tli*  aUpper  reoalved  on 
Mqn*at  ua.  all-rail  rat*,  but  after- 
ward shipped  without  specifying  that 
the  goods  were  to  be  carried  all-raH. 
the  previous  request  did  not  show 
that  the  shipment  was  made  on  that 
condition.  Hostettcr  v.  Baltimore, 
etc.,  R.  Co..  8  Pa.  Cas.  499.  11  A  609. 

[c]  IT  tlurs  in  notliinff  In  th*  tan 
Of  lading  requiring  that  the  trans- 
portation be  by  one  route  rather  than 
by  another,  such  an  obligation  cannot 
be  established  by  proof  of  a  previous 
conversation  on  the  subject.  White 
V.  Van  Kirk.  25  Barb.  (N.  Y.)  IG. 

[d]  If  the  carzier  adopts  a  mode  of 
truui]>ortatlon  wUoli  InTolves  tlL« 
pajnamt  of  a  higher  rate  of  frelffht 
rather  than  a  lower,  it  may  show  that 
It  asked  for  and  obtained  direction 
from  the  shipper  or  consignee  to  em- 
ploy the  more  expensive  mode:  or 
that,  because  of  Its  inability  to  pro- 
cure the  means  of  shipment  by  the 
cheaper  method,  it  was  reasonably 
necessary,  in  view  of  the  exigencies 
of  the  particular  case,  and  In  order 
to  complete  the  contract  of  carriage, 
to  resort  to  the  other  and  more  ex- 
pensive mode:  or  It  may  Khow  other 
facts  and  circumstanGcs  which  would 
Justify  it  in  exercising  Its  option  In 
a  manner  disadvantageous  to  the 
shipper  or  ronslenee.  Stewart  v. 
Comer.  100  Ga.  754,  28  SE  461.  62 
AmSR  363. 

48.  Cleveland,  etc..  R  Co.  v. 
Clopser.  126  Ind.  348,  26  NR  169.  22 
AmSR  593.  9  LKA  764;  Hnrvev  v. 
Connecticut,  etc..  R.  Co.,  12i  Mass. 
421,  26  AmR  673;  White  v.  Toneray. 


9  Leigh  (36  Va.)  347;  BIgelow  v.  Chi- 
cago, etc.,  R  Co.,  104  Wis.  109,  80 

NW  95. 

[a]  Qneetlonfor  Jnry. — ^A  traveling 
freight  agent  solicited  shippers  or 
live  stock  to  send  the  same  over  his 
road,  and  represented  that  the  stock 
would  be  transshipped  at  an  Inter- 
mediate point  and  forwarded  without 
delay.  The  stock  was  forwarded  ac- 
cordingly, without  any  notice  until 
the  time  of  the  shipment,  and  the 
carrier  notified  of  such  fact.  It  was 
held,  in  an  action  to  recover  damages 
for  failure  to  receive  and  forward 
the  stock  without  delay,  that  it  was 
for  the  jury  to  determine  whether  it 
was  Intended  that  the  propoaltlon 
might  be  accepted  by  shipping  the 
stock,  without  any  other  notice  than 
the  shipment  itself  and  the  notifica- 
tion at  the  time.  Baker  v.  Chicago 
Great  Western  R.  Co.,  91  Minn.  118. 
97  NW  650. 

49.  Chicago,  etc.,  R.  Co,  v.  Dane. 
43  N.  Y.  240. 

60.  Perkins  v.  Ophir  Silver  Mln. 
Co..  36  Cal,  11. 

61.  U.  S.— Wheeling,  etc..  Tt.  Co. 
V.  Carpenter.  218  Fed.  273;  Oregon  R.. 
etc.,  Co.  V.  Dumas.  181  Fed.  781,  785. 
104  CCA  641  [cit  Cyc];  Missouri  Pac. 
R.  Co.  v.  Texas,  etc..  R.  Co.,  31  Fed. 
864. 

Ala. — Central  of  Georgia  R.  Co.  v. 
Saglma  Lumber  Co..  170  Ala.  627.  64 
S  105.  AnnCaal0l2I>  9SB:  Baxley  v. 
Tallassee,  etc.,  R.  Co.,  128  Ala.  183, 

og  g  451 

Ark.— St.  Louis,  etc..  R.  Co.  v. 
Tllby.  117  Ark.  163.  174  SW  1167: 
Cumble  v.  St.  Louis,  etc.,  R.  Co..  105 
Ark.  406,  161  SW  237:  Midland  Valley 
R,  Co.  V.  liofTman  Coal  Co.,  91  Ark. 
180,  120  SW  380. 

Ga. — Chattanooga  Southern  R.  Co. 
V.  Thompson,  183  Ga.  127,  «6  SB  286; 
Georgia  Coast,  etc.,  Tt.  Co.  v.  Dur- 
rence,  6  Ga.  A.  616,  66  SB  683. 

III. — Baltimore,  etc.,  R  Co.  v. 
Tlson,  116  111.  A.  48;  Cleveland,  etc., 
R  Co.  v.  Wilson,  99  111.  A.  367. 

Ind. — Pittsburgh,  etc.,  R.  Co.  v. 
Racer.  5  Ind.  A.  209.  31  NE  863. 

Iowa. — Wood  V.  Chicago,  etc..  R 
Co..  68  Iowa  491,  27  NW  473,  56  AmR 
861. 

Mo. — Harrison  v.  Missouri  Pac.  R. 
Co.,  74  Mo.  364.  41  AmR  318;  Hoff- 
man Heading,  etc..  Co.  v.  St.  Louis, 
etc..  R.  Co.,  11»  Mo.  A.  495,  94  SW 

597. 

N.  T.— Clark  v.  TTlster.  etc.,  R.  Co.. 
189  N.  T.  93.  81  NE  766.  121  AmSR 
848.  13  LRANS  164  and  note,  12  Ann 
Cas  883  and  note. 


N.  C. — Outland  v.  Seaboard  Air 
Lino  R.  Co.,  134  N.  C.  350.  46  SE  735; 
Hamilton  v.  Western  North  Carolina 
11.  Co..  96  N.  C.  396,  3  SE  164, 

S.  C. — Mathis  V.  Southern  R.  Co.. 
65  S.  C.  271,  43  SE  684.  61  LRA  824. 

Tenn. — N.,  C.  etc.,  R.  Co.  v.  Pound- 
ers, 4  Tenn.  Civ.  A.  372. 

Tex. — Missouri,  etc.,  R.  Co.  v.  Gol- 
son,  (Civ.  A.)  133  SW  456:  Southern 
Kansas  11.  Co.  v.  Morris,  (Civ.  A.)  99 
SW  433  [aff  100  Tex,  611.  102  SW 
396,  123  AmSR  834];  Gulf,  etc..  R. 
Co.  V.  House.  40  Tex.  Civ.  A.  105.  88 
SW  1110;  International,  etc..  R.  Co.  v. 
True,  23  Tex.  Civ.  A.  523.  67  SW  977; 
Missouri,  etc.,  R.  Co.  v.  Woods,  (Civ. 
A.)  31  SW  237;  International,  etc.,  11. 
Co.  v.  Young,  (Civ.  A.)  28  SW  819; 
Gulf,  etc..  R.  Co.  V.  Martin.  (Civ.  A.) 
2S  SW  576;  Gulf.  etc..  R.  Co.  V.  Hume. 
6  Tex,  Civ.  A.  653,  24  SW  91B;  Inter- 
national, etc,  R.  Co.  V.  Wright,  2 
Tex.  Civ.  A.  198,  21  SW  56. 

Utah. — Nichols  v.  Oregon  Short 
Line  R.  Co.,  24  Utah  83,  66  P  768. 

"The  binding  character  of  such  an 
agreement  Is  recognized  by  the  text 
writers  and  by  the  courts  wherever 
the  question  appears  to  have  arisen." 
Clark  V.  Ulster,  etc.,  R.  Co.,  189  N. 
Y.  93,  99.  81  NE  766,  121  AmSR  848. 
13  LRANS  164.  12  AnnCas  883. 

[a]  On  line  of  eonneetliur  eaiEti*r<>~ 
It  is  competent  for  a  railroad  com- 
pany to  bind  Itaelf  by  contract  to 
furnish  cars  atajplace  not  on  Ite  own 
line,  but  on  the  line  of  a  connecting 
carrier.  Missouri,  etc..  R.  Co.  v. 
Kyser.  88  Tex.  Civ.  A.  3SG,  87  SW  389. 

58.  Georgia  Coast,  etc.,  R.  Co.  v. 
Durrence,  6  Ga.  A.  6l6,  65  SE  583:. 
Pope  V.  wisconain  C^nt.  R.  Co,,  112 
Minn.  118,  127  NW  436  (holding  th.it 
L.  119071  c  23  IRev.  L.  Suppl.  (1909) 
is  2023-1  to  2(f23-t3],  known  as  the 
"Reciprocal  Demurrage  Law."  has  no 
application  to  voluntary  contracts  be- 
tween carriers  and  shippers,  and 
therefore  an  agreement  of  a  carrier 
to  furnlA  oars  at  a  specified  time 
need  not  be  In  writing,  as  required 
by  such  act):  Texas,  etc.,  R  Co.  v. 
Nicholson,  61  Tex.  491;  Missouri  Pac. 
R.  Co.  V.  Harmonson,  (Tex.  Civ.  A.) 
16  SW  539:  Missouri,  etc..  R.  Co.  v. 
Graves.  (Tex,  A.>  16  SW  102  (last 
three  cases  holding  that,  although  by 
statute  a  penalty  Is  Imnosed  on  a 
railroad  company  for  failure  to  fur- 
nish cars  on  demand  In  writing,  an 
action  will  lie  for  breach  of  an  oral 
contract  to  furnish  cars).  See  also 
supra  j!  281. 

63.  Missouri,  etc,  R.  Co.  v.  Goleon, 
(Tex.    Civ.    A.)     133    SW    466,  468 
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|uUey  and  discriminatory,"  and  are  not  prohibited 
by  the  Carmack  ameDdment/^  The  contract  must 
be  express,  for  otherwise  the  proposing  shipper 
bas  DO  action,  save  on  a  breach  of  the  earner's 
general  common-law  duty  to  furnish  cars  within  a 
reasonable  time." 

291]  (2)  Seqnisites  and  Sufficiency  of  Con- 
tract and  Sxifficiflncy  of  Performance.  The  rules 
applicable  to  contracts  generally,  making  considera- 
tion and  matuality  essential  to  their  validity,''^ 
apply  to  contracts  of  the  character  under  consid- 


eration.'* Whether  or  not  a  contract  to  furnish 
ears  at  a  particular  time  and  place  exists,'^"  and 
whether  or  not  there  has  been  a  sufficient  compli- 
ance therewith,^  must  be  determined  by  the  facts 
of  each  particular  ease  and  by  the  application  of 
the  ordinary  rules  governing  the  interpretation  of 
contracts. 

292]  (3)  Exciues  for  Failure  to  Fnmish 
Oars.  Where  a  carrier  enters  into  a  special  con- 
tract to  furnish  cars  at  specified  times  and  places, 
its  liability  is  absolute  and  impossibility  of  per- 


(where  it  was  said  that,  as  the  suit 
was  not  to  recover  a  penalty  pro- 
vided by  statute  for  failure  to  fur- 
nish cars,  but  was  baaed  entirely  on 
a  contract  by  the  carrier  to  furnish 
the  same  and  ita  noncompliance 
therewith,  "there  is  no  force  in  ap- 
pellants' further  contention  that 
pla'ntffC  was  not  entitled  to  recover 
because  such  shipment  was  beyond 
the  limits  of  the  state"). 

64.  Oregon  R.,  etc.,  Co.  v.  Dumas, 
181  Fed.  781,  104  CCA  641  (where  it 
was  eaid  that  a  court  should  declare 
a  contract  void  as  against  public 
policy  only  when  the  case  is  clear 
and  free  from  doubt,  and  the  injury 
to  the  public  is  substantial  and  not 
theoretical  nor  problematical). 

G6.  Chicago,  etc,  R.  Co.  v.  Beatty, 
42  Okl.  528,  141  P  442. 

66.  Central  of  Georgia  R.  Co.  v. 
Sagima  Lumber  Co.,  170  Ala.  627,  54 
S  205,  AnnCasl9I2D  9€5;  Lake  Shore 
etc.,  R,  Co,  V.  Anderson.  39  Ind.  A. 
112.  79  NB  381;  Texas,  etc.,  R.  Co.  v, 
Arnett.  40  Tex.  Civ.  A.  76,  88  SW  448. 

67.  See  Contracts  [9  Cyc  309  et 
seq,  327  et  seq]. 

58.    See  cases  infra  this  note. 

[a1  Matnallty  and  consiaarntlon. — 

(1)  Plaintiff's  complaint  alleged  an 
agreement  whereby  defendant  was  to 
equip  a  sidetrack  to  be  laid  to  plain- 
tifTs  orchard,  and  furnish  aumcient 
refrigerating  cars  to  handle  plain- 
tiff's apple  crop,  estimated  at  about 
arty  cars,  at  the  rate  of  six  or  eight 
cars  per  week,  as  required  by  plain- 
tiff, in  consideration  of  which  plain- 
tiff agreed  to  ship  all  his  Eipple  cron 
over  defendant's  railroad.  It  also  al- 
leged that  defendant  failed  and  re- 
fused on  demand  to  furnish  cars  In 
accordance  with  the  contract,  and 
that,  by  reason  thereof,  plaintiff  was 
damaged,  etc.  It  was  held  that  the 
complaint  alleged  a  contract  mutual 
is  its  terms,  and  was  not  uncertain 
for  failure  to  specify  the  time  when 
the  cars  were  to  be  furnished,  it  be- 
ing presumed  that  the  parties  made 
their  contract  in  view  of  the  usual 
custom  relative  to  the  transaction, 
with  knowledge  of  the  time  when,  in 
the  ordinary  course,  the  crop  would 
be  moved.  Oregon  R.,  etc..  Co.  v, 
Dumas.  181  Fed.  781.  104  CCA  641. 

(2)  The  contract  of  a,  carrier  to  fur- 
nish &  person  with  a  certain  number 
of  cars,  at  a  certain  price  per  car,  for 
shipment  of  freight.  Is  not  unilateral 
or  without  consideration,  where  it 
imposes  on  such  person  the  obliga- 
tion to  load  the  cars  and  to  have 
weekly  Inspection  and  shipments. 
Baxley  t.  Tallassee,  etc.,  R.  Co.,  128 
Ala.  183,  29  3  451.  <3)  Where  the 
shipper  bas  begun  to  act  on  the  faith 
of  the  contract  and  has  hauled  some 
of  his  goods  to  the  depot  before  the 
refusal  of  the  company,  there  is  no 
want  of  mutuality  or  consideration, 
and  the  shipper  may  have  an  action 
for  the  breach  of  the  agreement 
without  making  any  further  tender 
of  his  coods.  Louisville,  etc.,  R.  Co. 
r.  Flanagan,  113  Ind.  488,  14  NE  370, 
3  AmSR  674.  (4)  In  an  action  for 
breach  of  contract  to  carry  iron  from 
New  York  to  Chicago,  the  contract 
relied  on  consisted  of  a  letter  from 
defendant  to  plaintiff,  in  which  the 
company  proposed  to  receive  and  to 
transport  a  certain  quantity  of  rail- 
road Iron  to  the  place  mentioned,  at 
a  stipulated  price.  This  proposition 
was  accepted  by  plaintiff.  The  com- 
pany afterward  refused  to  carry  the 
iron,  and  It  was  held  that  Inasmuch 


as  plaintiff  had  not  bound  himself  to 
furnish  the  Iron  for  transportation, 
the  contract  was  without  any  con- 
sideration and  Invalid  for  want  of 
mutuality.  Chicago,  etc.,  R.  Co.  v. 
Dane.  43  N.  T.  240.  (5)  An  agree- 
ment to  pay  freight  on  goods  which 
the  carrier  knows  are  ready  for  ship- 
ment is  a  sufficient  consideration  to 
support  a  special  contract  to  furnish 
cars  in  which  to  transport  such 
goods.  Outland  V.  Seaboard  Air  Line 
R.  Co.,  134  N.  C,  360.  46  SR  735. 

69.    See  cases  infra  this  note. 

{alTaots  held  to  show  contract.— 
(1)  Where  a  shipper  applies  to  the 
local  freight  agent  of  a  railroad  com- 
pany, to  get  the  rates  of  freight  on 
a  proposed  shipment  of  a  certain 
amount  of  grain  to  a  given  point, 
and  the  agent,  acting  by  authority, 
gives  him  the  rate,  and  he  agrees  to 
ship  at  that  rate  and  then  goes  to  the 
master  of  trains  of  the  company  and 
makes  an  arrangement  with  him  for 
the  requisite  number  of  cars  per 
week  for  the  purpose  of  making  such 
shipment,  this  amounts  to  a  special 
contract  on  the  part  of  the  company 
to  make  the  shipment  at  the  rates 
named  by  the  freight  agent,  and  to 
furnish  the  cars  in  the  manner 
agreed  on  by  the  shipper  and  the 
master  of  trains.  Toledo,  etc.,  R.  Co. 
V.  Roberts.  71  111.  B40.  (2)  Where  a 
railroad  company's  agent  promised  a 
shipper  to  order  cars  for  cattle  for 
a  certain  day  and  did  not  suggest 
that  the  cars  might  not  be  obtained, 
the  company  was  estopped  to  deny 
that  there  was  a  contract  to  furnish 
the  cars  on  the  day  named.  St.  Louis, 
etc.,  R.  Co.  V.  walker.  37  Okl.  784. 
133  P  185  faff  reh  41  Okl.  382.  138  P 
144].  (3)  Where  a  shipper  constantly 
gave  orders  for  cars,  and  the  carrier 
promised  to  supply  them,  there'  was 
a  contract  between  the  shipper  and 
the  carrier,  and  the  shipper  could  sue 
for  the  carrier's  failure  to  furnish 
cars.  Dobbins  v.  Syracuse,  etc.,  R. 
Co..  157  App.  Div.  80,  141  NTS  637 
[aff  215  N.  Y.  674  mem.  109  NE  79]. 
(4)  That  a  live  stock  shipper's  agent 
told  a  carrier's  agent  that  cattle 
would  be  ready  for  shipment  on  a 
specified  day  and  asked  him  to  have 
cara  on  hand  at  that  time,  and  the 
agent  replied  "AU  right."  shows  a 
contract  to  furnish  cars  at  the  time 
specified.  San  Antonio,  etc..  R.  Co,  v. 
TImon,  102  Tex.  222,  114  SW  792  [aff 
CClv.  A.)  110  SW  82].  (5)  For  other 
cases  where  the  facts  were  held  to 
show  a  contract  to  furnish  cars  see 
Baker  v.  Kansas  City,  etc.,  R.  Co.,  91 
Mo.  152.  3  SW  486;  Outland  v.  Sea- 
board Air  Line  R.  Co.,  134  N.  C.  360, 
46  SE  735;  San  Antonio,  etc.,  R.  Co. 
v.  TImon,  45  Tex.  Civ.  A.  47,  99  SW 
418. 

[b]  raots  held  InsnAolent  to  show 

contracts — (1)  Evidence  that  a  rail- 
road's agent,  when  requested  on  Oc- 
tober 30th  to  furnish  cars,  accepted 
the  order,  and  said  that  he  would 
have  the  cars  ready  by  November  1, 
if  possible,  but  did  not  promise  defi- 
nitely so  to  do,  was  Insufficient  to 
establish  a  contract  to  furnish  the 
cars  on  November  1.  Texas,  etc., 
R.  Co.  V.  Arnett,  40  Tex.  Civ.  A.  76, 
88  SW  448.  (2)  In  an  action  against 
a  carrier  for  damages  arising  from 
Its  alleged  breach  of  a  contract  to 
furnish  cars  for  the  shipment  of 
plaintiff's  cattle,  evidence  that  plain- 
tiff asked  the  carrier's  agent  If  he 
could  furnish  at  once  thirteen  cars  to 


ship  cattle,  that  he  replied  that  he 
could  not.  but  could  furnish  them  on 
September  7  following,  etc.,  and  that 
he  did  not  remember  promising  plain- 
tiff cars  on  any  particular  day  be- 
cause he  did  not  know  when  he  could 
get  them,  did  not  show  a  meeting  of 
minds,  and  was  Insufficient  to  estab- 
lish a  contract.  Pecos,  etc.,  R.  Co.  v. 
Francis,  (Tex.  Civ.  A.)  138  SW  797. 

(3)  In  an  action  against  a  carrier  for 
failure  to  furnish  cars  at  the  time 
agreed  on  for  a  shipment,  it  appeared 
that  plaintiff  called  up  the  station 
agent  by  telephone,  but  was  told  that 
the  station  agent  was  not  there;  that 
plaintiff  gave  his  order  for  cars  to 
the  one  who  answered,  who  stated 
that  It  would  be  all  right;  but  it  ap- 
peared that  he  had  no  authority,  and 
that  plaintiff  had  no  reason  to  think 
that  he  had.  These  facts  were  held 
not  to  show  any  contract  to  furnish 
cars.  Gulf,  etc.,  R.  Co.  v.  Fromme. 
(Tex.  Civ.  A.)  86  SW  651.  (4)  Where 
a  railroad  depot  agent  verbally  told 
a  shipper  who  desired  a  poultry  car 
on  a  stated  day.  "that  he  thought  he 
could  get  the  car,  and  would  do  the 
beat  he  could  towards  getting  it,  but 
would  not  make  any  absolute  promise 
to  get  the  car."  and  the  car  was  not 
furnished  at  the  date  asked  by  the 
shipper,  it  was  held  that  the  contraot 
imposed  on  the  carrier  no  absolute 
liability  to  furnish  a  car,  and  that  as 
the  shipper's  action  was  baaed  on 
contract,  there  could  be  no  recovery. 
St.  Louis  Southwestern  R.  Co.  t. 
Cannlngton.  tTex.  Civ.  A.)  110  SW 
966.  (o)  An  application  to  a  station 
agent  for  cars  for  a  shipper's  use 
on  a  iiartlcular  day,  made  In  the  or- 
dinary way,  by  one  who  has  not  been 
accustomed  to  take  special  contracts 
to  furnish  cars  for  particular  dates, 
and  without  notice  of  Intention  or 
purpose  to  bind  the  company  abso- 
lutely to  furnish  the  cars  on  the  day 
named,  and  the  promise  of  the  agent. 
In  response  to  such  application,  to 
get  the  cars,  do  not  prove  a  contract 
on  the  part  of  the  railroad  company, 
binding  It  absolutely  to  furnish  them 
on  the  day  named.  HcNeer  v.  Ches- 
apeake, etc.,  R.  Co.,  (W.  Va.)  86  SB 
887. 

60.    See  cases  Infra  this  note, 
a]    PMrformanoe  by  carrier. — (1) 

ere  the  contract  was  to  furnish 
cars  on  a  particular  day  It  was  held 
that  delivery  of  the  cara,  ready  for 
loading  at  any  hour  of  that  day,  was 
a  sufficient  performance.  McGrew  v. 
Missouri  Pac.  R.  Co.,  109  Mo.  582,  19 
SW  53.  (2)  As  a  matter  of  law,  a 
railroad  company  which  contracts  to 
furnish  cars  for  transporting  timber 
does  not,  by  tendering  them  seventy- 
five  or  eighty  days  after  the  contract 
Is  made,  perform  Its  contract  within 
a  reasonable  time.  Outland  v.  Sea- 
board Air  Line  R.  Co..  134  N.  C.  350, 
46  SE  735.  (3)  Although  a  particular 
kind  of  car  is  not  mentioned  by  name, 
yet,  if  contemplated  In  the  contract, 
it  is  the  carrier's  duty  to  furnish  that 
kind.  International,  etc..  R.  Co.  v. 
True,  23  Tex.  Ctv.  A.  623,  57  SW  977. 

(4)  Where  a  railroad  company  con- 
tracted to  furnish  a  shipper  a  certain 
number  of  cars  at  a  specified  time, 
but  it  was  understood  that  such  order 
was  merely  an  expression  of  prefer- 
ence, and  that  the  shipper  would  ac- 
cept any  variety  of  cars  that  he  could 
get.  If  the  kind  ordered  were  not  ob- 
tainable, the  company  was  not  ab- 
solved from  the  dutxAg  furnish  cars 
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formance  furnishes  no  excuse;"  and  this  is  so 
whether  the  other  party  knew  of  it  or  not."  Mat- 
ters not  excusing  the  performance  of  a  special  con- 
tract to  furnish  cars,  but  tending  only  to  excuse 
performance  of  the  general  duties  imposed  by  law, 
constitute  no  defense  to  a  breach  of  the  special 
eontract."  Accident,**  or  delay  resulting  from 
inevitable  neeessity,  does  not  excuse  nonperform- 
ance;" nor  does  inability  to  furnish  cars  because 
of  unusually  heavy  traffic."  In  an  action  for 
breach  of  a  carrier's  contract  to  furnish  cars  for 
the  shipmoat  of  stock,  the  fact  tiAt  the  shipper 
did  not  own  or  have  the  stock  when  the  contract 
was  made  could  not  affect  the  question  of  the  car^ 
rier's  liability  for  failure  to  provide  cars."  So  it 
is  no  defense  to  an  action  for  breach  of  a  con- 
tract by  a  carrier  to  furnish  cars  that  plaintiff  in- 
tended to  dispose  of  the  goods  at  thrar  destination 
on  Sunday.'"  So  also  it  is  no  excuse  for  nonx>er- 
formance  that  the  ears  which  the  carrier  agreed  to 
furnish  belonged  to  another  company  whi^  failed 
to  furnish  them  to  the  carrier,  or  that  it  used 
reasonable  efforts  to  procure  foreign  ears;"*  and  the 
&et  that  the  shipment  is  to  be  carried  over  con- 
necting lines  will  not  exonerate  the  carrier  from  the 
consequences  of  its  breach  of  contract  at  the  pmnt 
of  shipment"  Nor  can  the  carrira  ra^cuse  nonper- 
fpnnance  by  showing  that  ita  line  of  road  is  under 
the  military  control  of  the  federal  government.^' 
And  the  fact  that  the  delay  is  caused  by  an  act 
of  God  does  not  affect  the  carrier's  liability.'^  Ab 
against  the  obligation  to  furnish  cars  at  a  partieu- 
1^  time  fixed  by  contract,  it  is  immaterial  that  the 


at  the  required  time  by  inability  to 
obtain  the  precise  kind  ordered. 
Nichols  V.  Oregon  Short  Line  R.  Co., 
24  Utah  83.  68  P  768.  91  ArriSR  778. 

ei.  Ala, — Baxley  v.  Tallassee,  etc., 
R.  Co.,  28  Ala.  183.  29  S  451  (holding 
that  a  carrier  is  not  relieved  from 
liability  for  breach  of  its  contract  to 
furnish  cars,  although  at  the  date  of. 
and  durlngr  the  time  covered  by,  the 
contract  it  did  not  have  or  own  any 
cars). 

Ark. — St.  Louis,  etc,  R.  Co.  v. 
Tllby,  117  Ark.  163.  174  SW  1167. 

Mo.— Miller  v.  Chicago,  etc.,  R.  Co.. 
62  Mo.  A.  252. 

S.  C.— Mauldin  v.  Seaboard  Air 
Line  R.  Co.,  73  S.  C.  9,  52  SE  677. 

Tex. — International,  etc.,  R.  Co.  v. 
True,  23  Tex.  Civ.  A.  523,  67  SW  977. 
And  see  cases  in  following  notes. 

"The  difference  between  the  obli- 

f;ation  to  furnish  cars  imposed  by 
aw  and  that  imposed  by  a  contract 
to  furnish  them  Is  that  the  con- 
tractual obligation  Is  more  onerous; 
for,  while  a  railroad  is  not  liable  for 
nonperformance  of  Its  legal  obliga- 
tions where  it  has  a  reasonable  ex- 
cuse to  furnish  cars  as  such  heavy 
and  unprecedented  traffic,  It  is  not 
relieved  from  the  obligation  to  per- 
form its  contracts  by  unexpected 
emergencies  In  Its  business."  Cumble 
V.  St.  LouLs.  etc.,  R.  Co.,  105  Ark.  415. 
419.  151  Sw  240.  To  same  effect 
Mauldin  v.  Seaboard  Air  Line  R.  Co.. 
73  S.  C.  9.  52  SE  677. 

Sa.  Williams  v.  Armour  Car  Lines, 
23  Del.  275.  79  A  919. 

63.  Chattanooga  Southern  R.  Co. 
V.  Thompson,  133  Ga.  127,  65  SE 
286;  Georgia  Northern  R.  Co.  v. 
Snellgrove.  16  Ga.  A.  344,  85  SE  790. 

84.  Pallenbach  v.  Illinois  Cent  R. 
Co..  164  111.  A.  310;  Grimes  v.  Lake 
Erie,  etc..  R.  Co..  142  III.  A.  632; 
Harrison  v.  Missouri  Pac.  R.  Co.,  74 
Ho.  S64:  Oann  v.  Chicago,  etc.  R. 
Co..  72  Mo.  A.  84;  Texas,  etc..  R.  Co. 
V.  Davis,  93  Tex.  378.  B4  SW  381  [rev 
on  other  grounds  93  Tex.  378,  55  SW 
66J]  (breaking  of  engine).  But  see 
Newport  News.  etc..  H.  Co.  v.  Merger, 
96  Ky.  476.  478,  29  SW  301,  16  Kyi, 


555  (where  the  court  said:  "But  It 
seems  to  us  as  a  railroad  company 
Is  not  nor  should  be  generally  held 
to  more  than  reasonable  diligence 
and  care  in  furnishing  cars  for  trans- 
portation of  freight,  the  wreck  of  a 
train  whereby  free  movement  of  cars 
Is  temporarily  prevented,  ought  to  be 
treated  as  legal  excuse  for  delay  In 
having  them  under  special  agreement 
at  a  particular  time  ana  place. 
Hence,  the  following  instruction 
^Iven  in  this  case  is  proper;  'If  the 
jury  believe  from  the  evidence  de- 
fendant used  reasonable  diligence  to 
furnish  said  cars  at  the  time  re- 
quired, but  waa  prevented  from  doing 
so  by  the  accident  to  its  train  and 
track  at  Gordon,  then  the  law  is  for 
the  defendant  and  the  Jury  should  so 
find'  ">. 

66.  Dallenbach  v.  Illinois  Cent.  R. 
Co.,  164  111.  A.  310. 

66.  U.  S. — Oregon  R.,  etc.,  Co.  v. 
Dumas,  181  Fed.  781,  104  CCA  641. 

Ark. — Cumbie  v.  St.  Louis,  etc.,  R. 
Co.,  106  Ark.  415.  161  SW  240. 

Mo. — Harrison  v.  Missouri  Pac.  R. 
Co.,  74  Mo.  364;  Holland  v.  Chicago, 
etc..  R.  Co..  139  Mo.  A.  702.  123  SW 
987;  Meriwether  v.  Qulncy,  etc.,  R. 
Co.,  128  Mo.  A.  647,  107  SW  434. 

N.  H. — Deming  v.  Grand  Trunk  R. 
Co.,  48  N.  H.  456.  2  AmR  267. 

S.  C. — Mauldin  v.  Seaboard  Air 
Line  R.  Co..  73  S.  C.  9,  52  SE  677. 

Tex. — Gulf,  etc..  R,  Co.  v.  Hume,  87 
Tex.  211,  27  SW  110;  Texas,  etc.,  R. 
Co.  V.  Shawnee  Cotton  Oil  Co.,  55 
Tex.  Civ,  A.  183,  118  SW  776;  South- 
ern Kansas  R.  Co.  v.  Samples,  (Civ. 
A.)  109  SW  417;  Southern  Kansas  R. 
Co.  V.  Morris,  (Civ.  A.)  99  SW  433 
faff  100  Tex.  611.  102  SW  896,  123 
AmSR  8,14]. 

67.  Pittsburgh,  etc.,  R.  Co.  v. 
Racer.  5  Ind.  A.  209,  31  NE  853. 

68.  Waters  v.  Richmond,  etc.,  R. 
Co.,  110  N.  C.  338,  14  SE  802.  16  LRA 
834  (holding  that  the  Illegal  purpo.'ie 
of  the  shipper  cannot  affect  the  car- 
rier's liability  unless  It  enters  Into 
the  consideration  of  the  contract  of 
transportation). 

69.  Mathis  V.  Southern  R-  Co.,  6B 


time  allowed  for  furnishing  the  cars  is  not  reason- 
able for  that  pnrpoae.^^  But  damages  for  failure 
to  furnish  sufficient  cars  to  move  a  shipper's  goods 
are  not  recoverable  where  the  goods  were  never 
offered  or  delivered  at  the  place  designated  by  the 
shipping  contraot.^^ 

293]  (4)  Actions  for  Braach.^"  Where  the 
orders  for  cars  for  the  shipment  of  goods  were 
g^ven  by  plaintiff  and  were  accepted  by  the  rail- 
road company,  there  was  a  contractual  relation  be- 
tween the  parties,  entitling  plaintiff  to  maintain 
an  action  for  damages  for  failure  to  fumiidi  cars 
according  to  the  oraers,  even  though  another  was 
jointly  interested  with  plaintiff  in  the  i^pments 
to  be  made.^'  But  failure  to  furnish  ears  to  a 
member  of  a  pool  furnishes  no  cause  of  action  un- 
der a  contract  to  furnish  cars  to  the  manager  of 
the  pool  itself,  under  a  statute  providing  that  all 
those  parties  who  ard  united  in  interest  must  be 
joined  as  plaintiffs  or  defendants."  Nor  is  he  en- 
titled to  recover  on  the  theory  of  breach  of  duty  aa 
a  carrier."  In  an  action  for  breach  of  a  special 
contract  to  furnish  ears,  the  contract  must  be 
pleaded  eithn  in  htee  verba  or  according  to  its 
legal  effect.'''  Inasmuch  as  an  unprecedented  rush 
of  business  constitutes  no  defense  to  an  action  for 
breach  of  contract  to  furnish  cars,  an  alk^tion  in 
the  answer  setting  up  such  facts  is  irrelevant  and 
should  be  stricken  out."^  The  rules  applicable  gen- 
erally to  queations  of  evidence  admissible  under  Uie 
issues,  and  to  variance  between  pleadings  and 
proof,^*  apply  to  this  class  of  actions."  jrae  bur^ 
den  of  proof  to  show  the  making  of  a  special  con- 

S.  C.  271,  43  SE  684,  61  LRA  824 
(where  it  was  said.  In  effect,  that  a 
railroad  company  cannot  escape  re- 
sponsibility for  Its  failure  to  provide 
cars  by  alleging  that  the  cars  used, 
for  the  purposes  of  its  own  trans- 
portation, were  the  property  of  an- 
other). 

70.  Outland  v.  Seaboard  Air  Lina 
R.  Co.,  134  N.  C.  360.  46  SB  735. 

71.  Texas,  etc..  R,  Co.  v.  Scott. 
(Tex.  Civ.  A.)  86  SW  1065. 

Ta.  Illinola  Cent.  R.  Co.  v.  Cobb. 
64  III.  128;  Illinois  Cent.  R.  Co.  v. 
McClellan.  64  111.  68,  5  AmR  83. 

73.  Gulf,  etc.,  R.  Co.  v.  McCorquo- 
dale.  71  Tex.  41.  0  SW  80. 

74.  Galveston,  etc.,  R.  Co.  t. 
Thompson,  (Tex.  Civ.  A.)  44  SW  8. 

78.  Landry  v.  J.  M.  Burguleras 
Co.,  138  La.  902,  70  S  875. 

76.  Aotloiui  1)M*a  oa  oontmon  law 
faty  see  supra  |  71. 

77.  Fremont  Canning  Co.  v.  Pere 
Marquette  R.  Co.,  180  Mich.  283,  146 
NW  678. 

78.  American  Livestock,  etc.,  Co. 
V.  Great  Northern  R.  Co.,  48  Mont, 
495.  138  P  1102. 

79.  American  Livestock,  etc.,  Co. 
V.  Great  Northern  R.  Co.,  48  Mont. 
495,  138  P  1102. 

80.  Currell  v.  Hannibal,  etc.,  R. 
Co..  97  Mo.  A.  93,  71  SW  113  (hold- 
ing that  the  petition  was  fatally  de* 
fective  as  pleading  at  most  a  breach 
of  an  unpleaded  contract). 

81.  Meriwether  v.  Quincv,  etc.  R. 
Co..  128  Mo.  A.  647,  107  SW  434.  See 
also  supra  S  292. 

sa.  See  Pleading  [31  Cyc  «70  et 
seq]. 

83.    See  cases  infra  this  note, 
[a]    Isines,  proof  and  Tartenee.  . 

(1)  Where.  In  an  action  for  injuries 
to  cattle  by  breach  of  a  carrier's  con- 
tract to  furnish  cars  on  a  specified 
day.  the  petition  alleged  a  verbal 
prom  Ise  to  accept  the  cattle  for 
transportation  on  or  about  June  12, 
1904.  and  that  the  carrier  Instructed 
plaintiff  to  have  the  cattle  gathered 
and  under  herd  at  that  time,  such  al- 
legation was  suffldent  to  permit  evi- 
dence that  the  cars  were  not  fur- 


For  later  eaaw.  developmeata  and  tOuagw  In  the  law  see  cumulative  Annotations,  same  title.  pajr*«nd  note  number. 
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tract  to  furnish  cars,"  and  also  to  ^ow  the  amount 
of  damages  sustained  from  a  breach "  is  on 
!>laintiff.  Whether  or  not  a  contract  existed,  by 
which  defendant  agreed  to  furnish  cars  to  plaintiff, 
is  a  question  of  fact  for  the  jury." 

[S  294]  (5)  Damages  Becorerable.  The  dam- 
ages which  the  shipper  is  entitled  to  recover  are 
those  proximately  and  naturally  resulting  from 
the  failure  of  the  carrier  to  furnish  the  cars  in 
accordance  with  the  terms  of  the  contract,*^  but 
nothing  beyond  this.*"  If  increased  freight  chains 
result  from  the  failure  to  furnish  cars,  the  shipper 
is  entitled  to  recover  the  excess  freight.™  So  the 
shipper  is  entitled  to  recover  the  difference  in  the 
market  value  of  the  goods,  if  the  market  declined 
during  the  delay,"  depreciation  in  the  goods  them- 
selves rendering,  them  less  valuable,"^  and  also  to 
recover  any  expenses  incurred  in  paying  for  pas- 
turage, and  for  the  employment  of  labor  to  look 
after  the  cattle  for  which  the  ears  were  to  be  fur- 
nished, and  in  supplying  food  for  horses  used  for 
that  puipose."'  Likewise  special  damages  are  re- 
coverable if,  at  the  time  the  contract  is  made,  the 


carrier  has  notice  of  the  circumstances  requiring  a 
prompt  delivery  of  the  cars.''  While  it  is  the  duty 
of  the  shipper,  on  failure  of  the  carrier  to  comply 
with  its  contract  to  furnish  cars,  to  exercise  reason- 
able diligence  to  avoid  or  to  lessen  his  damages, 
the  principle  does  not  require  him  in  the  exercise 
of  ordinary  care  to  make  a  new  contract ,  with  the 
carrier  which  had  just  broken  an  identical  one,  and 
again  agree  to  pay  it  for  Services  which  it  is  al- 
ready under  l^al  obligation  to  perform." 

[$  295]  e.  Agreement  for  Oompenaation  to 
Shipper  in  Oase  of  Loss  or  Damage.  The  ship- 
per and  the  carrier  may  make  a  reasonable  agree- 
ment for  compensation  to  the  shipper  in  the  event 
of  loss  or  damage  to  the  goods  by  the  carrier."" 

[$  296]  f.  Terms,  Time,  Etc.'"  Special  eon- 
tracts  as  to  the  rates  to  be  charged,  time  of  trans- 
portation, the  facilities  for  loading  and  unloading,' 
and  like  matters  which  will  vary  the  common-law 
obligation  of  the  carrier,  may  be  made  between  the 
parties.  These  are  but  illustrations  of  the  mfttters 
to  which  a  special  contract  may  relate." 


ntshed  aa  defendant  promUied.  San 
Antonio,  etc.,  R.  Co.  v.  Tlmon,  46  Tex. 
Civ.  A,  47.  99  SW  418.  (2>  Where, 
in  an  action  for  Injuries  to  cattle  by 
a  carrier's  delay  in  furnishinK  cars, 
plaintiff  only  claimed  damases  oc- 
curring before  the  cattle  were  put 
into  the  cars,  all  testimony  referring 
to  the  treatment  of  the  cattle  along 
the  road  was  inadmissible.  San  An- 
tonio, etc  R.  Co.  V.  Timon,  supra. 
(3)  Where,  in  an  action  for  breach  of 
a  carrier's  contract'  to  furnish  cars 
in  which  to  ship  certain  cattle,  plain- 
tiff alleged  that  defendants'  agents 
who  acted  for  them  in  negotiating 
the  contract,  namely,  W  and  S.  were 
duly  aothorised  to  make  such  con- 
tract, proof  that  plaintiff  negotiated 
the  contract  with  8  through  letters 
and  telegrams,  and  consummated  a 
verbal  contract  with  M,  did  not  con- 
stitute a  fbtal  variance.  Pecos  Klver 
R.  Co.  V.  I^atham,  40  Tex.  Civ.  A.  78, 
88  SW  3»2. 

84.  Texas,  etc.,  R.  Co.  v.  Ray.  87 
Tex.  Civ.  A.  622,  84  SW  691. 

85.  Texas,  etc.,  R.  Co.  v.  Weems, 
(Tex.  Civ.  A.)  16E  SW  1194. 

[a]  StIAmum  on  qiusttoa  of  dam- 
afM. — In  an  action  against  a  carrier 
tor  damages  for  failure  to  furnish 
cars  for  shipments  of  peaches,  thus 
necessitating  the  canning  of  the 
peaches  to  save  them,  although  they 
had  become  soft,  evidence  of  the 
difference  of  the  yield  of  the  over- 
ripe peaches  for  canning  purposes 
and  the  yield  of  normal  peaches  the 
year  before  was  admissible  to  show 
damages,  not  being  remote  or  specu- 
lative. Fremont  Canning  Co.  v.  Pere 
Marquette  R.  Co..  180  Mich.  283.  146 
NW  678. 

[b]  »ntgcinoy  of  evUenoe. — In  an 

action  ageilnst  a  railroad  company 
for  breach  of  contract  to  furnish 
refrigerator  cars  in  which  to  ship 
peaches,  as  a  result  of  which  they 
fell  off  the  trees  and  decayed  during 
the  p«rlod  of  delav  in  furnishing 
cars,  where,  although  there  was  evi- 
dence that  the  peaches  were  worth  a 
certain  price,  less  the  cost  of  the 
cntes  and  of  picking,  packing,  and 
delivering  at  the  cars,  there  was  no 
evidence  as  to  the  cost  of  the  crates, 
picklnc,  etc..  there  was  no  basis  for 
the  court's  Itnding  as  to  the  amount 
of  damages.  Texas,  etc..  R.  Co.  v. 
Weems.  (Tex.  Civ.  A.)  166  SW  1194. 

SB.  Pope  V.  Wisconsin  Cent.  R. 
Co..  112  Minn.  112,  127  NW  436; 
Hastings  V.  New  York,  etc.,  R.  Co., 
6  XYS  836. 

87.  M.  C,  etc.  R.  Co.  v.  Pounders. 
4  Tenn.  Civ.  A.  872. 

88.  Williams  v.  Armour  Car  Lines, 
23  Del,  27B,  79  A  919;  Louisville,  etc.. 
R.  Co.  v.  Queen  City  Coal  Co.,  13 
KyL  832;  Outland  v.  Seaboard  Air 
llbie  R.  Co.,  134  N.  C.  850,  48  BE  78S 


(Instruction  held  not  erroneous  on 
the  facts):  Sa.n  Antonio,  etc.,  R.  Co. 
V.  Broad-Davis  Cattle  Co.,  (Tex.  Civ. 
A.)  140  SW  514;  Texas,  etc.  R.  Co. 
V.  Scott.  (Tex.  Civ.  A.)  86  SW  106B. 

B9.  Pecos  River  R.  Co.  v.  Latham, 
40  Tex.  Civ.  A.  78.  88  SW  392._^ 

BO.  Newport  News,  etc.,  Co.  v. 
Mercer,  96  Ky.  475,  29  SW  301,  16 
KyL  6BB:  N.  C.  etc..  R.  Co.  v.  Pound- 
ers, 4  Tenn.  Civ.  A.  372;  San  Antonio, 
etc..  R.  Co.  v.  Timon,  46  Tex.  Civ. 
A.  47,  99  SW  418. 

[a]  Damages  for  fallnze  to  fnr- 
nish.  cattle  oars  are  to  be  measured 
by  the  difference  between  the  prices 
which  would  liave  been  obtained  at 
the  point  of  destination,  if  the  cars 
had  been  furnished  as  contracted,  and 
the  prices  that  were  obtained  at  the 
time  of  the  arrival  of  the  delayed 
car.  N.  C.  etc.,  R.  Co.  v.  Pounders, 
4  Tenn.  Civ.  A.  372. 

91.  Newport  News,  etc.,  R.  Co,  v. 
Mercer.  96  Ky.  475.  29  SW  301,  16 
KyL  655  (shrinkage  in  weig:ht  of  cat- 
tle); N.  C.  etc..  R.  Co.  V.  Pounders, 
4  Tenn.  Civ.  A.  372  (shrinkage  in 
weight  of  cattle);  San  Antonio,  etc.. 
R.  Co.  V.  Tlmon,  45  Tex.  Civ.  A.  47. 
99  SW  418  (shrinkage  in  weight  of 
cattle). 

98.  Newport  News,  etc..  R.  Co.  v. 
Mercer.  96  Ky.  475,  29  SW  301,  16 
KyL  655;  Southern  Kansas  R.  Co.  v. 
Samples.  (Tex.  Civ.  A.)  109  SW  417 
(where  it  was  said  that  damages  of 
this  character  are  not  special  dam- 
ages requiring  notice,  on  the  part  of 
the  carrier,  ox  special  circumstances, 
fn  order  to  authorize  a  recovery 
therefor). 

93.    See  cases  Infra  this  note. 

[a]  lUostrations. — (l)  Where  de- 
fendant carrier,  at  the  time  when  It 
contracted  to  furnish  plaintiff  cars 
for  shipment  of  timber,  had  notice 
of  the  existence  of  a  contract  to 
purchase  the  timber  from  plaintiff, 
or  knew  that  such  contract  was  in 
contemplation,  and  before  default  In 
supplying  the  cars,  had  notice  that 
it  had  been  made,  ^nd  that  the  tim- 
ber was  to  be  delivered.  In  i>erform- 
ance  of  plaintiffs  contract  of  sale, 
the  nreasure  of  (ta-mages  for  failure 
to  furnish  the  cars  is  the  profit 
which,  but  for  such  failure,  plaintiff 
would  have  made  out  of  his  contract. 
Baxley  v.  Tallassee,  etc..  R.  Co.,  128 
Ala.  183,  29  S  451.  (2)  A  carrier 
contracted  to  furnish  cars  to  the 
operator  of  a  coal  mine,  opened  at 
the  Instigation  of  the  carrier,  and 
bound  the  operator  not  to  contract 
with  another  line  for  the  shipment 
of  Its  coal.  The  carrier  knew  that 
fixed  charges  had  to  be  met  at  the 
mine,  whether  It  was  run  or  was  Idle, 
and  knew  that  the  only  practical  way 
to  mine  was  to  load  the  coal  into 
railroad  cars,  and  that  it  was  not 


Jractlcal  to  store  coal.  The  carrier 
ailed  to  furnish  cars,  and  it  was 
held  that  the  operator  might  recover, 
as  damages,  the  net  profits  of  operat- 
ing the  mine.  Midland  Valley  R.  Co. 
V.  Hoffman  Coal  Co.,  91  Ark.  180,  120 
SW  380. 

Speolal    damages    see  generally 

Damages  [13  Cyc  11. 

94.  Pecos  River  R,  Co.  v.  Latham, 
40  Tex.  Civ.  A.  78.  88  SW  392. 

Xule  of  avoidable  ooasegiuwws  see 
generally  Damages  [IS  Cyc  71]. 

99.  Trakaa  v.  Southern  R.  Co.,  (S. 
C.)  86  SE!  482.  And  see  generally 
supra  It  211-222. 

98.  And  see  also  Infra  1  404  et 
seg. 

97.  Toledo,  etc..  R.  Co.  v.  Roberts, 
71  III.  640;  Pittsburgh,  etc.,  R.  Co. 
V.  Hall,  46  Ind.  A.  219,  90  NE  498. 
501,  91  NE  743  (where  the  court  said: 
"The  parties  may  make  any  agree- 
ment they  please  as  to  the  time, 
place,  and  nranner  of  delivery"); 
Burtls  V.  Buffalo,  etc.,  R.  Co.,  24  N. 
Y.  269;  New  York  Cent.,  etc.,  R,  Co. 
V.  Standard  Oil  Co.,  20  Hun  (N.  T.) 
39  [aff  87  N.  Y.  486}. 

[a]  Constniotloa  of  eontraots  aa 
to  tuue  of  Omlinrj. — (1)  When  the 
carrier  delivers  live  stock  at  market 
on  the  day  agreed  on.  but  at  such  an 
hour  and  in  such  a  condition  aa  to 
make  It  necessary  to  carry  them  over 
to  the  following  day's  market  In 
order  to  get  the  beat  results,  such 
delivery  is  not  a  compliance  with  Its 
contract,  and  It  Is  liable  for  any  re- 
sulting damages.  Texas  Midland  R. 
Co.  v.  Pogleman,  (Tex.  Civ.  AJ  172 
SW  668;  Texas  Midland  R.  Co.  v. 
Becker.  (Tex.  Civ.  A.)  171  SW.1024; 
St  Louis,  etc..  R.  Co.  v.  White.  (Tex. 
Civ.  A.)  160  SW  1128;  St.  Louis,  eto.. 
R.  Co.  V.  Wells.  (Tax.  Civ.  A.)  IM 
8W  669.  (2)  Where  a  carrier  con- 
tracted to  transport  and  to  deliver 
cattle  in  time  for  a  particular 
market.  It  was  bound  to  make  the 
delivery  In  time,  so  that  the  cattle 
might  be  fed  and  watered,  according 
to  custom,  before  being  placed  on 
the  market:  and  hence,  where  there 
was  no  time  for  this  before  the 
market  closed,  after  the  delivery  at 
destination  on  the  day  the  cattle  were 
to  be  sold,  the  carrier  was  liable  for 
a  loss  due  to  a  decline  In  the  marxet 
on  the  succeeding  day.  St.  Louis, 
etc.,  R.  Co.  V.  White,  supra. 

[b]  Statements  as  to  time  will 
not  constitute  an  express  contract  un- 
less made  and  acted  on  as  such.  In- 
ternational, etc.,  R.  Co.  V,  Wentworth, 
87  Tex.  311.  28  SW  277. 

[c]  Bates. — (1 )  One  sustaining 
loss  by  a  ^carrier's  refusal  to  trans- 
port  freight  at  stipulated  rates  may 
recover  the  loss  sustained  on  con- 
tracts made  on  the  faith  of,  such 
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X.   AUTHOBITT    OF    AaENTS    TO    MAKE   OONTBAOTS    FOB  OABSIBB» 


[$  297]  A.  InQ«ii«raL  In  determining- whether 
a  contract  made  for  the  carrier  by  an  agent  is  bind- 
ing, the  principles  of  agency  are  applicable,  and 
the  general  rule  is  well  settled  that,  if  the  con- 
tract is  within  the  general  scope  of  authority  of 
the  agent,  the  carrier  will  be  bound  thereby,  al- 
though the  agent  ha%  acted  beyond  his  instruc- 
tions in  the  particular  case.''"  This  is  in  accordance 
with  the  well  settled  principle  that  the  powers  of 
the  agent  are  prima  facie  coextensive  with  the  busi- 
ness intrusted  to  his  care  and  will  not  be  narrowed 
by  limitations  not  communicated  to  the  persons 
with  whom  he  deals/  Applying  this  principle  it 
is  very  genwally  held  that,  where  a  railroad  com- 
pany places  an  agent  in  charge  of  its  business  at  a 
station,  and  empowers  bim  to  contract  for  the  ship- 
ment of  freight,  it  holds  him  out  to  the  public  as 
having  authority  to  contract  with  reference  to  all 


the  necessary  and  ordinary  details  of  the  business, 
and,  within  the  range  of  such  business,  he  becomes 
a  general  agent,  and  may  bind  the  company  by  a 
contract  within  the  scope  of  bis  apparent  author- 
ity, althou£^  in  making  the  contract  he  may  have 
exceeded  his  authority.'  Strangers  or  other  persons 
delivering  goods  for  transportation  are  not  bound  to 
inquire  whether  the  person  found  at  the  depot 
ready  to  receive  goods  is  authorized  to  transact 
such  business,  and  the  carriers  cannot  evade  their 
responsibility  for  failure  to  carry  and  deliver  goods 
so  received.^  These  contracts  will  be  binding  on 
the  carrier,  although  oral,*  or  although  they  were 
made  before  the  goods  were  actually  delivered.* 
Such  is  ordinarily  the  rule  in  respect  of  contracts 
made  by  freight  agents  of  the  carrier,'  or  by  sub- 
agents  appointed  or  designated  by  a  general  agent 


don,  149  Ky.  321,  148  SW  26.  <2) 
Where  a  rate  was  quoted,  but  before 
shipment  was  made,  the  shipper  was 
notified  that  an  error  had  been  made 
and  that  the  rate  was  repudiated, 
and  he  then  accepted  a  bill  of  lading 
specifying  the  higher  rate,  he  thereby 
waived  any  right  under  the  original 
offer.  Wabash  R.  Co.  v.  Wright,  76 
in.  A.  243. 

[d]  SUpnunt  hy  partloitlar  train, 
—where  defendant  contracted  to  ship 
five  dogs  for  platntlfF  on  a  particular 
train,  and  by  reason  of  their  being 
shipped  on  an  earlier  train,  and  the 
consequent  failure  of  plaintiff  to  be 
present  to  receive  them,  one  of  them 
died  from  the  long  confinement,  de- 
fendant was  liable  for  the  loss.  Har- 
rison V.  Weir.  84  Misc.  619,  69  NYS 
957  [motion  dism  app  den  68  App. 
Dlv.  26.  73  NYS  1119]. 

98.  AnthoxltT  to  Tao«iT«  goods  for 
slilpin«Bt  see  infra  SS  S14-316. 

99.  Iowa. — Wood  V.  Chicago,  etc., 
R.  Co.,  68  Iowa  491,  27  NW  473,  66 
AmR  861. 

Mass. — Green  v.  Boaton,  etc.,  R. 
Co.,  128  Mass.  221.  36  AmR  370. 

Mo. — Baker  v.  Kansas  City,  etc., 
R.  Co.,  91  Mo.  162,  3  SW  486;  Harri- 
son V.  Missouri  Pac.  R.  Co.,  74  Mo. 
364,  41  AmH  318;  Prultt  V.  Ilannlbal, 
etc..  R.  Co.,  62  Mo.  627;  Oelvin  v. 
Kansas  City,  etc..  R.  Co.,  21  Ho.  A. 
273. 

Nebr. — Lincoln  Tent,  etc.,  Co.  v. 
Missouri  Pac.  R.  Co.,  86  Nebr.  888, 
126  NW  603. 

N.  Y. — Lowensteln  v.  Lombard,  164 
N.  Y.  324,  68  NB  44. 

Pa. — New  York  Cent.,  etc.,  R.  Co. 
V.  Deer  Creek  Lumber  Co.,  49  Pa. 
Super.  463.  461  (cit  Cyc]. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Jackson, 
99  Ter.  343,  89  SW  968;  Texas  Pac. 
R.  Co.  V.  Nicholson,  61  Tex.  491. 

[a]  Xba  methods  of  bnslnasM  of 
an  agent  which  have  been  pursued 
for  a  number  of  years  are  presumed 
to  be  known  to,  and  to  have  been 
acquiesced  In  by,  the  carrier.  Springer 
V.  Westcott,  166  N.  Y.  117,  59  NE  693. 

(b]  Tor  wliat  OMrrl«r  ufeiit  aot- 
liilfii  The  general  agent  of  the  re- 
ceTverB  of  a'  ralln*ay  cnmpany  was 
actInK  as  agent  for  such  receivers, 
and  not  as  the  agent  of  a  connect- 
ing steamship  company.  In  agreeing 
to  forward  a  through  shipment  by  a 
steamer  sailing  on  a  specified  day, 
where  his  only  authority  an  agent  of 
the  steamship  company  was  created 
by  a  contract  between  the  railway 
and  the  steamship  companies,  nnder 
which  the  railway  company  was  to 
appoint  agents  who  should  act  for 
the  steamship  company  to  quote 
thronffh  rates  and  to  issue  through 
bills  of  lading,  and  the  application 
for  a  rate  for  such  shipment  was 
made  to  him  n.<4  agent  for  the  receiv- 
ers, and  the  rate  was  quoted  bv  him 
as  such  agent,  and  as  such  he  signed 
a  letter  conflrmtng  the  rate,  ana  so 
described  himself  when  Informing  the 


steamship  company's  agents  at  the 
connecting  point  that  he  had  made  a 
contract  guaranteeing  delivery  by  the 
designated  steamer.  Northern  Pac. 
R.  Co.  V.  American  Trading  Co.,  195 
U.  S.  439,  25  set  84,  49  L.  ed.  269 
[aff  120  Fed.  87S.  67  CCA  533]. 

1.  Baker  v.  Kansas  City,  etc.,  R. 
Co.,  91  Mo.  162,  3  SW  486;  Lowen- 
steln V.  Lombard.  164  N.  Y.  S24,  58 
NE  44.  See  also  Agency  S  198 
et  seq. 

2.  111.— Lake  Erie,  etc..  R.  Co.  v. 
Rosenberg,  31  111.  A.  47.  And  see 
Toledo,  etc..  R.  Co.  v.  Roberts,  71  III. 
640  <where.  however,  the  agent  did 
not  exceed  his  authority). 

Iowa, — Wood  V.  Chicago,  etc.,  R. 
Co..  68  Iowa  491.  27  NW  473,  66  AmR 
861. 

Ky. — Newport  News,  etc..  R.  Co.  v. 
Mercer,  96  Ky.  476,  29  SW  301,  16 
KyL  566. 

Mich. — Sturges  v.  Detroit,  etc.,  R. 
Co..  166  Mich.  231,  131  NW  706. 

Mo. — ^Harrlson  v.  Missouri  Pac.  R. 
Co..  74  Mo.  364,  41  AmR  318;  Prultt 
v.  Hannibal,  etc.,  R.  Co.,  62  Mo.  827; 
Gelvln  v.  Kansas  City,  etc.,  R.  Co.. 
21  Mo.  A.  273. 

Nebr. — Lincoln  Tent.  etc..  Co.  v. 
Missouri  Pac.  R.  Co.,  86  Nebr.  333. 
125  NW  603. 

N.  H. — Flint  y.  Boston,  etc..  R.  <'o.. 
73  N.  H.  141,  59  A  938;  Demlng  v. 
Grand  Trunk  R.  Co..  48  N.  H.  455.  2 
AmR  267. 

N.  C. — Harrell  v.  Wilmington,  ete., 
R.  Co.,  106  N.  C.  258,  11  SE  286. 

Pii. — Baltimore,  etc..  Steamboat  Co. 
v.  Brown,  54  Pa.  77:  New  York  (^ent., 
etc.,  R.  Co.  V.  Deer  Creek  Lumber  Co., 
49  Pa.  Super.  453,  461  [cit  Cycl. 

Tenn. — Watson  v.  Memphis,  etc..  R. 
Co.,  9  HeLsk.  265. 

Tex. — Gulf,  etc.,  R,  Co.  v.  Zimmer- 
man, 99  Tpx.  349.  89  SW  971  [rev 
(Civ.  A.)  8S  SW  54];  Gulf,  etc.,  R. 
("o.  v.  Brown,  99  Tex.  849,  89  SW  971; 
Gulf.  etc..  R,  Co.  V.  Jackson,  99  Tex. 
343.  89  SW  968;  Paclflc  Express  Co. 
V.  Needham,  37  Tex.  Civ.  A.  129,  83 
SW  22;  Gulf,  etc.,  R.  Co.  V.  Short, 
(Civ.  A.)  61  SW  261. 

Utah. — Nichols  T.  Oregon  Short 
Line  R.  Co.,  24  Utah  83,  66  P  768,  91 
AmSR.  778. 

[a]  Season  for  ml*. — "All  the 
business  of  the.  great  railroad  com- 
panies, and  of  corporations  generally, 
must  of  necessity  be  transacted  by 
agents.  The  corporation,  of  itself, 
without  the  Intervention  of  an  agent 
can  make  or  enter  Into  no  contract. 
Agents  are  placed  at  each  shipping 
point  for  this  very  purpose.  Con- 
tracts made  by  them  within  the  rea- 
sonable scope  of  their  employment 
and  business  are  binding.  They  are 
lorated  at  the  stations,  or  In  the  city 
offices  In  the  larger  cities,  for  the 
purpose  of  managing  the  transporta- 
tion from  the  points  where  the  sta- 
tions and  offices  are  located.  No  one 
else  is  supposed  to  be  In  control." 
Lincoln  Tent,  etc.,  Co.  v.  Missouri 


Pac.  R.  Co.,  86  Nebr.  338,  343.  125 
NW  603. 

[b]  Oontraet  to  furalali  sp*oial 
tnun. — The  agent  may  make  a  special 
contract  for  carriage  of  freight  by 
special  train,  where  It  is  doubtful 
whether  the  regular  train  will  ar- 
rive In  time.  Auditorium  Theatre  Co. 
V.  Oregon-Washington  R.,  etc..  Co.. 
77  Wash.  277,  187  P  489. 

3.  Potts  V.  Bowler,  1  Ky.  Op.  133. 

4.  Gulf,  etc.,  R.  Co.  V.  Brown,  99 
Tex.  349.  89  SW  971;  Gulf.  etc..  R.  Co. 
V.  Jackson,  99  Tex.  343.  89  SW  968; 
Gulf,  etc.,  R.  Co.  V.  Hume.  87  Tex. 
211,  27  SW  110;  San  Antonio,  etc.. 
R.  Co.  y.  Williams.  <Te5i.  Civ.  A.)  67 
SW  883. 

6.  Denrlng  v.  Grand  Trunk  R.  Co.. 
48  N.  H.  455,  2  AmR  267;  Watson  v. 
Memphis,  etc.,  R.  Co.,  9  Helsk. 
(Tenn.)  265. 

6.  U.  S.— Northern  Pac.  R.  Co.  v. 
American  Trading  Co..  196  U.  S.  439, 
26  set  81.  49  L.  ed.  269. 

Ky. — Southern  Pac.  Co.  v.  Duncan. 
16  KyL  119. 

Minn. — Baker  v.  Chicago  Great 
Western  R.  Co.,  91  Minn.  US,  97  NW 
650. 

Pa. — New  York  Cent.,  etc.,  R.  Co. 
V.  Deer  Creek  Lumber  Co.,  49  Pa. 
Super.  463. 

Tex. — Missouri,  etc.,  R.  Co.  v.  De 
Bord,  21  Tex.  Civ.  A.  691,  53  SW  687. 

fa]  A  ffenaral  frelffht  affMit  has 
the  power  to  make  a  contract  of  car- 
riage along  its  lines.  "A  railroad 
company  has  the  power,  aa  we  have 
seen,  to  make  such  a  contract  of 
carriage  beyond  its  lines.  A  general 
afitent  would  be  presumed  to  have 
such  power.  If  the  companr  have 
the  power  some  individual  must  ex- 
ercise it.  It  would  not  be  supposeU 
that  the  board  of  directors  would  be 
consulted  and  authority  given  by  It 
every  time  such  a  contract  was  to  be 
made."  Northern  Pac.  R.  Co.  v. 
American  Trading  Co.,  195  U.  S.  489. 
462.  25  set  84,  49  L.  ed.  269. 

[b]  The  traTellnf  fnlgbt  anat 
(1>  of  a  railroad  company  may  Bind 
his  company  by  an  agreement  wlth> 
a  shipper  to  place  freight  on  a  Biding 
of  another  line  at  a  particular  rate, 
where  the  agent  had  for  several  years 
been  quoting  rates  to  the  shipper  and 
arranging  for  the  latter's  shipments, 
the  agreement  in  question  was  the 
inducement  which  procured  the  ship- 
ment, and  the  agent's  authority  had 
never  before  been  questioned  by  the 
company.  New  York  Cent.,  etc.,  R. 
Co.  v.  Deer  Creek  Lumber  (^>.,  49  Fa. 
Super.  468.  (2)  Where  a  traveling- 
freight  agent  of  a  common  carrier, 
with  authority  to  solicit  freight  busi- 
ness, and  with  special  authority  to 
contract  for  shipments  of  freight  on 
special  conditions  as  to  movements 
of  trains,  contracts  for  the  shipment 
of  freight,  without  disclosing  the 
conditions  limiting  his  authority,  the 
nrinclpal  Is  bound  by  his  act,  and  Is 
liable  for  resulting  damages.  Baker 


For  latar  aaaea,  Aaratopoauata  and  ohaairw  In  the  law  see  cumulative  Annotations,  8a^|^j^||^ 
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faaviiig  power  to  contraet  for  the  carrier/  or  by 
a  eleik  apparently  in  cbazge  of  a  freight  office." 
In  all  cases  where  the  contract  is  within  the  appar- 
eat  scope  of  the  agent's  authority,  the  carrier  can- 
not escape  liability  thereon,  unless  the  shipper  had 
actual  knowledge  that  in  making  the  contraet  the 
agent  exceeded  his  authority.*  So  long  as  the  agent 
has  apparent  authority  to  contract,  the  shipper  is 
under  no  obligation  to  make  inquiries  as  to  his 
authority  and  is  not  chaigeable  with  notice  of  a 
limitation  of  the  agent's  right  to  contraet/"  and 
the  burden  is  on  the  carrier  to  show  that  the  par- 
ties, when  the  contract  was  made,  had  knowledge 
of  the  fact  that  the  agent  was  acting  beyond  his 
authority,  if  it  seeks  to  escape  liability  on  the 
ground  that  the  contract  is  unauthorized." 

Contracts  not  within  scope  of  apparent  authority. 
On  the  other  hand,  an  agent  cannot  bind  the  carrier 
beyond  what  may  fairly  be  presumed,  from  the 

V.  Chicago  Great  Western  R.  .Co.,  91 
Minn.  IIS,  97  NW  650.  (3)  A  general 
traveling  frefffht  agent  may  Bind  a 
railroad  company  with  reference  to 

SrJvlleges    at    a    particular  station, 
lissourl,  etc..  R.  Co.  v.  De  Bord,  Zl 
Tex.  Civ.  A.  691,  53  SW  587. 

[cI  An  ueut  antlioTlitA  onlr  to 
■oUcit  tvigm,  <1)  and  not  generally 
exercising  the  power  of  making 
special  contracts  was  held  not  to 
have  apparent  authority  In  a  par- 
ticular case  to  deviate  from  the 
terms  of  shipment  publicly  set  out 
in  circulars  of  the  company.  Llen- 
k&uf  V.  liombard,  12  App.  Dlv.  302. 
42  NTS  $91.  (2>  But  where  ]t  was 
shown  that  a  soliciting  freight  agent 
with  authority  had  negotiated  a 
settlement  arising  out  of  a  previous 
contract  with  the  same  shipper,  and 
that  the  company  had  recognized  the 
settlement  and  paid  the  amount  stip- 
ulated which  was  part  consideration 
of  the  new  contract,  and  for  a  month 
carried  out  the  new  contract,  the 
shipper  was  justified  in  regarding 
him  as  a  general  agent  for  that 
branch  of  the  business.  Graves  v. 
Miami  SS.  Co.,  Z»  Misc.  646,  61  NTS 
IIS. 

7.  Tennessee  River  Tranan.  Co.  v. 
Kavanaugh.  101  Ala.  1,  13  S  ^3;  Ala- 
bama, etc.,  R.  Co.  V.  Kldd,  29  Ala. 
221:  Taylor  v.  ChlcBgo.  etc.,  R.  Co., 
74  111.  SC:  Harrell  v.  Wilmington,  etc.. 
R.  Co..  1«  N.  C  258.  11  SB  S86. 

B.    Bauer  t.  Zlllnols  Cent  R.  Co., 
176  111.  A.  346. 

111. — ^Erlfl,    etc..    Despatch  v. 
Cecil.  112  111.  180. 

N.  T.^ — Ijowenstein  v.  liombard,  164 
N.  T.  824,  58  NK  44:  Schroeder  v. 
Hudson  River  R.  Co.,  12  N.  T.  Super. 

Pa- — New  York  Cent.,  etc,  R.  Co. 
V.  Deer  Creek  Lumber  Co.,  49  Pa, 
Super.  463,  461  felt  Cyc]. 

Tex. — International,  eta.  R.  Co.  v. 
True.  28  Tex.  Civ.  A.  B2S,  57  8W  977; 
San  Antonio,  etc.,  R.  Co.  v.  Williams, 
(Civ.  A.)  67  SW  888;  Gulf.  etc..  R. 
Co.  V.  Hume.  6  TeT.  Civ.  A.  653,  24 
SW  915;  Galveston,  etc..  R.  Co.  v. 
House.  4  Tex.  Civ.  A.  268,  23  SW  332. 

Wis.— Hansen  v.  Flint,  etc..  R.  Co., 
73  Wis.  346,  41  NW  629,  9  AmSR  791. 

[a]  Where  the  local  agent  of  a 
TaOwar  company  purported  to  act 
for  an  association  of  companies  in 
making  a  special  contract,  it  was 
held  that  the  articles  of  agreement 
between  the  companies  were  not  ad- 
missible to  show  want  of  power  In 
the  local  agent  to  make  suoh  eon- 
tract,  as  they  were  not  binding  on 
the  agent  nor  on  the  public.  Erie, 
etc..  Despatch  v.  Cecil,  112  111.  180. 

10.  Liowensteln  v.  Lombard,  164 
N.  T.  324.  E8  NE  44;  Gulf,  etc.,  R. 
Cn.  T.  Irvine.  (Tex.  Civ.  A.)  73  SW 
540;  San  Antonio,  eta,  R-  Co.  v.  Wil- 
liams. (Tex.  Cfv.  A.)  57  SW  883; 
Atchison,  etc..  R.  C^.  v.  Bryan.  (Tex. 
Civ.  A.)  37  SW  234  (holding  that  it 
if  no  defense  to  an  action  for  dam- 
ajre  arising  from  delay  In  the  trans- 
portation of  cattle  that  the  cattle 


dioracter  of  his  employment,  to  be  his  authority;^ 
and  if  the  shipper  seeks  to  enforce  such  contract, 
the  burden  is  on  him  to  show  actual  authority  ou 
the  part  of  the  agent  to  malce  it.^'  Thus  for  obvi- 
ous reasons  the  local  station  agent's  authority 
presumptively  extmds  only  to  the  control  of  the 
carrier's  business  at  his  own  station,  and  he  can- 
not act  for  the  carrier  in  the  matter  of  shipping 
from  stations  other  than  that  at  which  he  is  em- 
ployed, unless  expressly  or  impliedly  authorized  so 
to  do.^*  A  contract  made  by  an  unauthorized  agent 
may  be  ratified  by  an  autiioi^zed  ageut,  notwith- 
standing the  want  of  authority  of  the  former" 
and  the  carrier  may  ratify  a  contract  made  by  its 
agent  in  violation  of  its  rules."  If  to  the  knowl- 
edge of  the  shipper  the  particular  contract  is  not 
within  the  scope  of  the  agent's  authority,  it  is  of 
course  not  binding  on  the  carrier.^' 


were  shipped  In  the  name  of  one  not 
the  owner  thereof.  In  order  to  get 
the  benefit  of  certain  rates  to  which 
such  person  was  entitled,  there  being 
no  evidence  of  want  of  authority  In 
defendant's  local  agent  who  knew  the 
facts  to  consent  to  such  mode  of 
shipment). 

"Patrons  are  not  expected,  nor  does 
the  law  require  them,  to  ascertain 
by  Inquiry  and  Investigation  whether 
the  pf^rson  found  In  charge  of  the 
bu.slness  of  the  station  Is  there 
wrongfully  or  without  authority." 
Lincoln  Tent.  etc..  Co.  v.  Missouri 
Pac.  R.  Co.,  86  Nebr.  338,  343,  126 
NW  603. 

"When  shippers  enter  the  offlcea  of 
common  carriers,  they  have  the  right 
to  assume  that  the  persona  therein 
dealing  with  them  have  the  right 
and  authority  to  bind  the  carrier, 
and.  if  they  have  not,  the  carrier 
should  prove  the  want  of  authority." 
Pecos,  etc^  R.  Co.  v.  Cox,  (Tex.  Civ. 
A.)  160  SW  266,  267. 

11.  Harrison  v.  Missouri  Fac.  R. 
Co.,  74  Mo.  864.  41  AmR  318;  Pecos, 
etc..  R.  Co.  V.  Cox,  (Tex.  Civ.  A.)  160 
SW  266. 

la.  Dak. — Mulligan  v.  Northern 
Pac.  R.  Co.,  4  Dak.  815,  29  NW  669. 

Ind. — Chicago,  etc.,  R.  Co.  v.  Kat- 
cenbach,  118  Ind.  174,  20  NB  709. 

Kan. — Missouri  Pac.  R.  Co.  v.  Car- 
penter, 44  Kan.  267.  24  P  462. 

Ky. — Louisville,  etc.,  R.  Co.  v.  Ben- 
nett, 76  SW  408,  26  KyL  834;  New- 
port News,  etc.,  R  Co.  v.  Reed,  10 
KyL  1020. 

Minn.' — Welkle  v.  Minneapolis,  stc.. 
R.  Co.,  64  Minn.  296,  66  NW  968. 

Miss. — Illinois  Cent.  R.  Co.  v. 
Bwanson,  92  Miss.  <S6.  46  S  83. f 

N.  H. — Blkins  V.  Boston,  etc.,  R. 
Co..  23  N.  H.  276. 

Tex. — Gathrlght  v.  Pacific  Elxpress 
Co.,  106  Tex.  167,  145  SW  1186  [aff 
61  Tex.  Civ.  A.  687.  130  RW  1085]. 

Eng. — Horne  v.  Midland  R.  Co.,  L. 
R.  8  C.  P.  131.  6  ERC  506;  Great 
Western  R.  Co.  v.  Willis.  18  C.  B.  N. 
S.  748,  114  ECL  748,  144  Reprint  639. 

13.  Ky, — Newport  News,  etc.,  R. 
Co.  V.  Reed,  10  KyL  1020. 

Minn. — Weikle  v.  Minneapolis,  etc., 
R.  Co..  64  Minn.  296.  66  NW  963. 

MlsB. — Illinois  Cent.  R.  Co.  v. 
Swanson,  92  Miss.  485.  46  S  83. 

Tex. — Quanah,  etc..  R.  Co.  v.  Drum- 
mond.  (Ctv.  A.)  147  SW  728. 

Eng. — Giles  V.  TafT  Vale  R.  Co.,  2 
E.  &  B.  822,  75  ECL  822,  118  Reprint 
975. 

14.  Burgher  v.  Chicago,  etc..  R. 
Co..  105  Iowa  336.  75  NW  192;  Voor- 
hees  V.  Chicago,  etc.,  R.  Co.,  71  Iowa 
735.  30  NW  29,  60  AmR  823:  Hunter 
V.  St.  Louis,  etc..  R.  Co..  167  Mo.  A. 
624,  150  SW  733;  Gathrlght  v.  Pacific 
Express  Co..  105  Tex.  157,  IGO,  145 
SW  1185  (where  It  was  said:  "If 
such  agent  nrake  contracts  for  the 
transaction  of  business  at  other  ata- 
tions.  confusion  would  soon  pre- 
vail"): Anderson  v.  St.  Louis,  etc.,  R. 
Co..  (Tex.  Civ.  A.)  156  SW  868.  See 
also  Infra  9  298. 


[a]  Kale  applied. — ^A  carrier's 
agent  at  a  station  to  which  goods 
were  not  consigned  had  no  authority 
to  contract  to  stop  them  at  his  sta- 
tion: nor  had  an  agent  at  another 
station  authority  to  contract  to  re- 
shlp  them  from  destination  to  hla 
station.  Anderson  v,  St.  Louis,  etc.. 
R.  Co.,  (Tex.  Civ.  A.)  156  SW  368. 

[b]  Vresumptioa  zehnttahls^Al- 
though  a  carrier's  agent  is  presumed 
to  be  without  authority  to  act  for  it 
in  contracting  for  shipmenta  from 
stations  other  than  his  own  and  be- 
yond the  carrier's  line,  the  contrary 
is  susceptible  of  proof.  McManus  v. 
Chicago  Great  Western  R.  Co.,  168 
Iowa  859,  136  NW  769. 

[c]  BrUUnos  haul  InanSotoBt  to 
establish  authodty. — ^Bvidence  that 
the  agent  at  a  railroad  station  In- 
formed a  shipper  of  the  rates  made 
by  the  general  freight  agent  between 
two  other  stations,  and  told  him  his 
understanding  of  the  time  and  the 
connection  of  trains  between  those 
stations,  la  not  sufficient  to  establish 
the  authority  of  the  agent  to  con- 
tract for  the  shipment  ox  freight  be- 
tween those  stations.  Buivner  v. 
Chicago,  etc.,  R.  Co.,  106  Iowa  335. 
75  NW  192. 

10.  Gulf,  etc.,  R.  Co.  v.  Brown,  99 
Tex.  349,  89  SW  971;  Gulf,  etc.,  R. 
Co.  V.  Jackson,  99  Tex.  848,  89  SW 
968. 

le.  Nashville,  etc.,  .  R.  Co.  v. 
Smith,  132  Ala.  434,  31  S  481:  Klrby 
V,  Chicago,  etc.,  R.  Co.,  242  111.  418, 
90  NG  262  [rev  on  other  grounds  225 
U.  S.  165,  32  set  648,  56  L.  ed.  1033, 
AnnCasl914A  6011;  Porter  v,  Raleigh, 
etc..  R.  Co..  182  N.  C.  71.  43  SE  547 
(holding  that,  where  a  railroad  com- 
pany ratified  and  undertook  to  per- 
form a  contract  for  the  transporta- 
tion of  goods  made  by  a  local  agent 
in  violation  of  Its  rule,  which  re- 
quired advance  payment  of  freight, 
and  accepted  in  Ifeu  thereof  a  de- 
posit of  the  amount  at  the  point  of 
destination.  It  was  bound  to  perform 
such  contract);  St.  Louis,  etc.,  R.  Co. 
V.  Boshear,  102  Tex.  76,  113  SW  6 
[afT  (Civ.  A.)  108  SW  1032].  See 
also  Louisville,  etc.,  R.  Co.  v.  Mink, 
126  Ky.  337.  108  SW  294.  31  KyL  833 
(holding  that,  although  the  agent  of 
a  carrier  at  a  certain  station  re- 
signed and  his  resignation  was  ac- 
cepted, yet.  no  one  else  having  been 
appointed  for  a  year,  and  the  com- 
pany having  In  the  Interim  left  the 
.station  keys  with  him,  and  he  having 
personally  seen  to  billing  freight,  al- 
thouf;h  he  did  not  sign  the  bills  of 
lading,  and  no  notice  of  his  discharge 
having  been  given  the  public,  but  he 
having  been  permitted  to  act  sub- 
stantially as  he  had  done  before, 
the  carrier  was  estopped  by  Its  acqui- 
escence to  question  authority  as 
agent  as  between  it  and  the  shippers 
who  dealt  with  him). 

Xatlfloation  generally  see  Agency 

gg  77-146. 

17.    Ala. — Gulf  City  Constr.  Co.  V. 
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[$  298]   B.   Oontracts  for  Farnishiiig  CarB.^^  An 

aral  contract  by  a  duly  authorized  agent  of  a  car- 
rier to  furnish  cars  to  a  shipper  constitutes  a  con- 
tract which  is  valid  and  binding  on  both  parties.^^ 

The  general  manager  of  a  rai&oad  has  authority 
to  make  contracts  to  fumiah  cars  to  shippers.'" 

Oeneral  freight  agent.  The  general  freight  agent, 
of  a  division  of  a  railroad  has  authority  to  make 
contracts  to  furnish  trains  for  moving  freight," 
and  be  has  authority  to  bind  the  carrier  by  a  con- 
tract to  furnish  a  certain  number  of  cars  on  a 
specified  day  for  the  transportation  of  freight.^^ 

Conductor  of  train.  The  carrier  is  bound  by  the 
promise  of  a  freight  train  conductor  to  furnish 
cars  for  a  shipper,  where  be  has  been  intrusted 
generally  with  such  power  and  authorized  to  exer- 
cise it.^ 

Station  agent.  The  station  agent,  having  charge 
of  a  railroad  company's  business  at  a  particular 


station,  has  implied  authority  to  contract  to  fur- 
nish cars  at  particular  times  for  the  shipment  of 
goods,  and  the  company  will  be  bound  by  such 
contracts,  even  though  in  violation  of  the  com- 
pany's directions  to  the  agent,  if  the  limitation  of 
his  authority  is  not  known  to  the  shipper.'*  A  for- 
tiori is  this  so  where  in  the  previous  course  of  deal- 
ing between  the  same  parties  they  recognize  such 
contracts  as  valid,^"  and  the  rule  has  been  held  to 
apply  even  though  a  reasonable  time  was  not  given 
to  have  the  cars  on  hand."^  The  station  agent  like- 
wise has  authority  to  bind  the  carrier  to  furnish  a 
particular  kind  of  cars,"  and  it  has  further  been 
held  tliat  a  contract  made  by  a  station  agent  to  fur- 
nish a  shipper  a  certain  variety  of  cars  belonging 
to  another  company  is  within  the  apparent  scope 
of  his  authority  and  binds  his  principal.'^  It  has 
even  been  held  that  such  agent  has  implied  author- 
ity to  furnish  cars  for  shipment  to  a  destination  be- 


25  s  679. 

Ga. — Central  of  Georrla  R.  Co.  v. 
Felton,  110  Ga.  597,  36  SE  93  (knowl- 
edge by  shlpner  that  agent  Is  acting: 
In  direct  violation  of  positive  In- 
Btructlona  previously  given  by  car- 
rier). 

Iowa, — Angle  v.  Mississippi,  etc., 
R.  Co.,  18  Iowa  656  (lioldlng  that  the 
agent  cannot  bind  the  carrier  by  a 
contract  in  violation  of  a  rule  known 
to  the  shipper). 

Me. — Barnard  v.  Wheeler,  24  Me. 
412  (holding  that,  if  the  shipper  has 
reason  to  know  that  th«  authority  of 
the  agent  ts  limited  In  a  particular 
Instance,  he  Is  bound  by  such  limita- 
tion). 

Eng. — ^Walker  v.  York,  etc..  R.  Co., 
2  E.  &  B.  760,  76  ECL  750,  IIS  Re- 
print 948. 

[a]  Where  tlie  agent  of  •  rallwaT 
COBNUT  ntteavt*  to  make  win 
Unwelt  as  oonslgiior  an.  n&antliorixed 
contract  for  transportation  of  goods 
he  Is  bound  by  any  knowledge  which 
he  may  have  as  to  the  limitations  of 
his  own  authority.    Central  of  Geor- 

fia  R.  Co.  V.  Felton,  110  Ga.  597.  36 
E  93. 

18.  See  also  supra  SI  290-294. 

19.  Chattanooga  Southern  R.  Co. 
V.  Thompson.  133  Ga.  127.  65  SE  285; 
San  Antonio,  etc.,  R.  Co.  v.  Timon, 
46  Tex.  Clv.  A.  47.  99  SW  418. 

90.  Chattanooga  Southern  R.  Co. 
v.  Thompson,  133  Oa.  127.  65  SE  285. 

31.  Outland  v.  Seaboard  Air  Line 
R.  Co.,  134  N.  C.  350.  353.  4G  SE  735 
(where  it  was  said:  "That  designa- 
tion carries  with  it,  In  law.  the  power 
to  do  all  acts  connected  with  the  han- 
dling of  freight  and  fixing  special 
rates,  the  furnishing  of  trains  for 
the  movement  of  freight  under  special 
contract  and  all  matters  pertaining 
to  the  subject  of  freights,  which  the 
company  Itself  could  do"). 

[a]  jSvldenoe  sufllcleut  to  show 
reaeral  a|r*no7> — (D  The  tcBtlmony 
of  the  live  stock  acent  of  a  railroad 
company  that  he  had  authority  to 
contract  for  cars  to  ship  cattle  was 
sufficient  to  show  him  a  general  agent 
who  could  bind  the  carrier  by  a  con- 
tract to  furnish  cars.  Missouri,  etc., 
R.  Co.  V.  Kyser,  38  Tex.  Clv.  A.  355. 
87  SW  389.  (2)  Evidence  of  contracts 
of  a  witness  with  the  agent  of  the 
railway  company,  by  which  cars  had 
been  furnished  at  I,  was  admissible 
to  show  that  such  agent's  contract 
with  plalntifT  to  furnish  cars  at  I 
was  within  the  scope  of  his  author- 
ity. Pecos  River  R.  Co.  v.  Latham, 
40  Tex.  Clv.  A.  78,  88  SW  392. 

33.  Baker  v.  Kansas  City,  etc.,  R. 
Co..  91  Mo.  152,  3  SW  486. 

S3.  Georgia  Coast,  etc.,  R,  Co.  v. 
Ehirrence.  6  Oa.  A.  S15.  65  SV.  583. 

34.  111. — Grimes  v.  Lake  Erie,  etc., 
R.  Co..  142  III.  A.  632:  Baltimore,  etc., 
R.  Co.  V,  Ttson,  116  111.  A.  48. 

Tnd. — Chicago,  etc..  R,  Co.  v.  Wol- 
cott.  141  Ind.  267,  39  NE  451,  5(1  Am 
8R  S20;  Pittsburgh,  etc..  R.  Co.  v. 
Racer.  10  Ind.  A.  503,  37  NE  280. 


Iowa. — Stewart  v.  Chicago,  etc.,  R. 
Co.,  172  Iowa  313.  161  NW  485;  Stoner 
V.  Chicago  Great  Western  R.  Co.,  109 
Iowa  551.  80  NW  669;  Wood  v.  Chi- 
cago, etc.,  R.  Co..  68  Iowa  491,  27  NW 
473.  56  AmR  861. 

Mo. — Harrison  v.  Missouri  Pac.  R. 
Co..  74  Mo.  364,  41  AmR  318;  Meri- 
wether V.  Quincy.  etc.,  R.  Co.,-  128 
Mo.  A.  647,  107  SW  434;  Miller  v. 
Chicago,  etc..  R.  Co.,  62  Mo,  A.  252. 

N.  Y. — Clark  v.  Ulster  etc.,  R.  Co., 
189  N.  T.  93.  81  NE  766,  121  AmSR 
848,  13  LRAXS  164,  12  AnnCas  8S3. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Jackson, 
99  Tex.  343.  89  SE  968;  Gulf,  etc..  R. 
Co.  V.  Hume.  87  Tex.  211.  27  SW  110; 
MoOarty  v.  Gulf,  etc..  R.  Co..  79  Tex. 
33.  15  SW  164;  Easton  v.  Dudley,  78 
Tex.  236,  14  SW  583;  Pecos,  etc..  R. 
Co.  v.  Stinson,  (Clv.  A.)  181  SW  626; 
Wells  v.  Hennessy,  (Clv.  A.)  156  SW 
1158 ;  Pecos,  etc.,  R.  Co.  v.  Bishop. 
(Clv.  A.)  154  SW  305;  San  Antonio, 
etc.,  R.  Co.  v.  Tlmon,  4  5  Tex.  Clv.  A. 
47,  99  SW  418;  Texas,  etc..  R.  Co.  v. 
Allen,  42  Tex.  Civ.  A.  331,  98  SW  450 
[rev  on  other  grounds  100  Tex.  G26, 
101  SW  792];  Gulf,  etc.,  R.  Co.  v. 
Irvine,  (Civ.  A.)  73  SW  540;  Texas 
Mexican  R.  Co.  v.  Gallagher,  (Clv. 
A.)  70  SW  97;  International,  etc.,  R. 
Co.  v.  True,  23  Tex.  Civ.  A.  523.  57 
iiW  977;  Galveston,  etc..  R.  Co.  v. 
Thompson.  (Ctv.  A.)  44  SW  8;  Gulf, 
etc.,  R.  Co.  V.  Hodge,  10  Tex.  Clv.  A. 
643,  30  SW  829:  Austin,  etc.,  R.  Co. 
V.  Slator.  7  Tex.  Clv.  A.  S44.  26  SW 
233;  Gulf,  etc.,  R.  Co.  v.  Wright.  1 
Tex.  Civ.  A.  402,  21  SW  80;  Missouri, 
etc.,  R.  Co.  v.  Graves.  (Clv.  A.)  16 
SW  102. 

W.  Va. — McNeer  v.  Chesapeake, 
etc..  R.  Co.,  8G  SE  887. 

Compare  Missouri  Pac.  R.  Co.  v. 
Stults,  31  Kan.  752.-  3  P  522. 

"The  public,  In  dealing  with  the 
agent  thus  acting  within  trie  apparent 
.scope  of  his  authority,  have  the  right 
to  rely  upon  his  apparent  authority, 
notwithstanding  some  unknown  limi- 
tations upon  It."  Pittsburgh,  etc.,  R. 
Co.  V.  Racer.  10  Ind.  A.  603,  37  NE 
280,  381.  38  NE  186. 

[a]  Ssaeoa  for  rrilt. — "There  must 
be  a  contract  as  to  the  time  when  the 
freight  will  he  received,  otherwise  a 
shipper  would  never  know  when  to 
deliver  such  freight  as  could  be  re- 
ceived only  on  the  cars.  Such  con- 
tracts are  made  daily,  and  must  be 
made  by  some  one.  The  question  Is, 
who  is  to  make  the  contract  for  the 
company?  Naturally  the  station 
agent.  He  is  there  to  represent  the 
company,  and  does  represent  It. 
otherwise  the  shipper  would  be  com- 
pelled to  find  some  general  officer 
clothed  with  the  necessary  power, 
who  In  moHt  cases  would  be  many 
miles  away  from  the  station.  It  Is 
the  duty  of  the  company  to  have 
some  one  on  the  ground  to  represent 
It  In  this  respect.  It  can  not  be  ex- 
pected that  the  company  should  have 
a  general  officer  at  each  station  for 
this  purpose — this  would  be  oppress- 


ive; and  It  would  be  equallv  oppress- 
ive upon  the  shipper  to  require  him 
to  make  such  contracts  as  must  be 
made  with  some  general  officer  of 
the  company.  The  time  when  the 
cars  are  to  be  ready  Is  of  the  utmost 
importance  In  the  shipment  of  many 
articles,  especially  livestock.  Such 
business  must  of  necessity  be  trans- 
acted by  the  company's  agent,  and  In. 
fact  It  Is  so  done  because  It  is  a. 
necessity,  if  the  agent  can  contract 
to  receive  the  freight,  he  can  contract 
as  to  the  time  when  he  will  receive 
It  and  as  to  every  other  undertaking 
necessary  to  that  end."  Easton  v. 
Dudley,  78  Tex.  236.  239   14  SW  683. 

[b]  Pravlowi  oontraots  with  ahto- 
per  negatlvliif  agent's  anthoxtty.^ — 
where  a  shipper  made  an  oral  con- 
tract with  a  station  agent  to  furnish 
cattle  cars  on  a  specified  date,  the 
fact  that  the  shipper  knew  that  he 
would  be  requlrea  to  sign  a  written 
contract  before  the  cattle  were 
shipped,  and  that  similar  written  eon- 
tracts  previously  signed  contained  a 
negation  of  the  agent's  power  to  con- 
tract to  furnish  cars  to  be  loaded 
with  live  stock  at  any  specified  time 
was  not  sufficient  to  charge  the  ship- 
per with  notice  that  the  agent  had 
no  power  to  make  the  oral  contract, 
San  Antonio,  etc.,  R.  Co.  v.  Tlmon, 
46  Tex.  Clv.  A.  47,  51,  99  SW  418 
(where  It  was  said:  "It  can  not  he 
held  as  a  matter  of  law  that  ap- 
pellee's knowledge  of  what  waa  in 
former  contracts  was  notice  to  him 
of  what  would  be  In  the  next  con- 
tract he  would  sign"). 

[c1  Raoltol  Of  agent's  want  of  aa- 
thorfty  to  oontra«t  for  deUv«iT  »t 
■peoifled  time. — A  clause  In  a  bill  of 
lading  reciting  that  agents  of  the 
carrier  "were  not  authorized  to  agree 
to  forward  live  stock  to  be  delivered 
at  a  specified  time,  nor  for  any  par- 
tlcular  market,"  Is  not  a  limitation  of 
the  power  of  a  station  agent  to  agree 
to  furnish  cars  and  to  receive  freight 
for  shipment  on  a  particular  date. 
Meriwether  v.  Qulncv,  etc.,  R.  Co.. 
128  Mo.  A.  647,  661.  1^7  SW  434 
(where  It  .  was  aald  that  this  is 
merely  notice  to  the  shipper  that  the 
agent  had  no  power  to  hind  (he  car- 
rier absolutely  to  deliver  a  carload 
of  stock  on  a  particular  date). 

36.  Meriwether  v,  Quincy,  etc.,  R. 
Co.,  128  Mo.  A.  647,  107  SW  484, 

36.  Galveston,  etc..  R.  Co.  v. 
Thompson,  (Tex.  Clv.  A.)  44  SW  8. 

37.  Wells  V.  Hennesav.  (Tex.  Clv. 
A.)  156  SW  1158  (transportation  of 
fowls). 

88.  Nichols  V.  Oregon  Short  Line 
R.  Co.,  24  Utah  83.  86.  66  P  768,  91 
AmRR  778  (where  It  was  said:  "Ad- 
mitting that  it  could  not  furnish  ears 
of  another  company  with  such  com- 
pany's consent,  there  Is  nothing  to 
show  that  it  could  not  enter  or  baA 
not  entered  Into  some  arrangement 
with  other  railroad  companies  to  fur- 
nish their  cars  to  shippers.  On  the 
contrary,  the  proof  indicates  that  It 
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yund  the  carrier's  line,  and  that)  where  the  shipper 
bas  no  notice  to  the  contrary  and  relies  on  the 
appearance  of  authority,  the  contract  made  with 
the  agent  is  binding  on  the  company.^  A  local 
station  agent  also  has  authority  to  arrange  for  load- 
ing and  receiving  ears  for  transportation."  On 
the  other  hand,  a  station  agent  is  not  to  be  pre- 
sumed, in  the  absence  of  evidence,  to  have  authority 
to  contract  to  furnish  cars  to  shippers  at  other 
stations  than  his  own.^^  And  a  local  freight  agent 
has  no  authority  to  bind  the  railroad  by  an  agree- 
ment that  cattle  shall  be  shipped  in  a  soUd  train, 
without  mixing  any  other  train  with  them,  or  that 
the  train  shall  be  drawn  by  a  single  engine." 

[$  299]  0.  Contracts  for  TranspOTtation  on 
Connectins  Line.  In  the  absence  of  statutes  pro- 
viding otherwise,  the  w^ght  of  authority  in  this 
country  is  that  the  carrier  receiving  goods  for 
transportation  to  a  destination  beyond  its  own  line 
impliedly  contracts  as  carrier  only  for  its  own 
line,  and  in  jurisdictions  where  this  is  the  rale  it 
is  evident  that  an  ^nt  attempting  to  contract  for 

waa  a  usual  thing  for  the  appellant 
to  furnish  such  cars,  and  we  know  of 
no  rule  of  law  which  prevents  such 
an  amnKement  between  common  car- 
riers. An  arrangement  whereby  one 
nr  each  one  of  several  common  car- 
riers Is  permitted  to  ship  freight 
over  the  lines  of  the  other,  and  for 
that  purpose  to  procure  cars  of  such 
other,  fs  entirely  In  consonance  with 
nubile  convenience  and  benefit,  and 
hence  Is  not  In  contravention  of  pub- 
lic policy"), 

S9.  San  Antonio,  etc.,  R.  Co.  v. 
Tlmon.  (Civ.  A.)  110  SW  82,  83  [aff 
102  Tex.  222.  114  SW  792]  (where  It 
waa  said:  "It  is  contended  as  a  ques- 
tion of  law  that  the  local  station 
aarent  of  a  railroad  company  pos- 
sesses no  oatenslble  authority  to 
make  an  oral  contract  for  the  trans- 
portation of  cattle  beyond  the  end  of 
its  line.  This  is  prima  facie  so.  Gulf, 
etc..  R.  Co.  V.  Jackson  99  Tex.  343, 
89  SW  968.  But  appellant  goes  fur- 
ther and  asserts  that  the  same  la  the 
case  in  reference  to  a  contract  to 
furnish  cars  for  the  shipment  of 
rattle  when  they  are  destined  beyond 
Its  line.  We  do  not  regard  the  case 
Just  cited  aa  declaring  any  such  rule, 
but  we  understand  Tt  aa  declaring 
that  such  power  ostensibly  exists  in 
the  station  agent.  It  Is  to  be  re- 
membered that  the  action  her©  la  not 
on  account  of  anything  that  hap- 
pened to  the  cattle  while  bemg  trans- 
ported, but  for  something  that  hap- 
pened to  them  at  Skidmore  before 
the  transportation  commenced.  The 
contract  sued  on  was  the  agreement 
to  furnish  cars,  and  the  damages  al- 
leged to  have  been  sustained  occurred 
at  Skidmore  pending  the  arrival  of 
the  cars,  a  matter  with  which  the 
written  contracts,  and  also  the  obli- 
gations of  the  defendant  with  refer- 
ence to  the  transportation  of  the 
cattle  after  loading,  bad  nothing  to 
do,  except  In  so  far  as  the  written 
contract  undertook  to  discharge  de- 
fendant from  damages  resulting  from 
the  failure  to  furnish  the  cars.  The 
matter  of  fumlBhlng  cars  was  a  mat- 
ter within  the  implied  authority  of 
the  agent  of  the  particular  station, 
and  pTaintlfF  luiving  no  notice  to  the 
contraiT.  but  relying  ou  the  p.opear- 
ance  of  authority  '  the  finding  as  to 
the  binding  force  of  the  contract  may 
be  sustained"). 

30.  Stewart   v,   Chicago,   etc.,  R. 
Co..  172  Iowa  313,  161  NW  485. 

31.  Voorhees  v.  Chicago,  etc.,  R. 
ro..  71  Iowa  735,  30  NW  29,  60  AmR 
823:  Missouri  Pac.  'R.  Co.  v.  Stults, 
n  Kan.  752.  3  P  S22:  Missouri,  etc.. 
R.  Co.  v.  Belcher,  88  Tex.  549,  82  SW. 
518;  Southern  Kansas  R.  Co.  v.  Cox, 
47  Tex.  Civ.  A.  84.  103  SW  1122; 
Texas,  etc..  R.  Co.  v.  Ray.  37  Tex. 
Civ.  A.  622.  84  SW  691;  Gulf,  etc..  R. 
Co.  V.  Dinwiddle.  21  Tex.  Civ.  A.  344, 
51    SW  SS3;  Gulf,  etc.,  R.  Co,  V. 


transportation  over  a  connecting  line  is  exceeding 
his  ordinary  authority  as  agent  of  the  receiving 
oarrier,  and  his  principal  is  not  bound  by  such 
contract,  in  the  absence  of  express  authority,  or 
course  of  business  from  which  such  authority  may 
be  inferred. The  authority  of  a  station  agent  to 
bind  a  carrier  by  a  contract  of  carriage  to  a  point 
on  a  line  of  another  carrier  must  be  proved  in 
order  to  hold  the  initial  carrier  for  loss  or  damage 
occurring  on  the  line  of  another  company."  Such 
authority  cannot  be  inferred  from  the  mere  fact 
that  the  agent  is  authorized  to  receive  goods  for 
carriage,**  or  from  the  mere  fact  that  the  freight 
for  the  entire  distance  was  collected  by  such  agent.^" 
But  it  is  well  settled  that  the  authority  of  a  station 
agent  to  bind  a  railroad  company  by  a  contract  of 
carriage  to  a  point  beyond  its  terminus  may  be  in- 
ferred from  a  previous  course  of  dealing  between 
the  shipper  fmd  the  carrier,  as,  for  instance,  where 
such  contracts  have  been  customarily  made  by  the 
agent  and  assented  to  by  the  carrier.'^  And  where 
two  or  more  railroad  companies  with  conaectit^ 


Hodge.  19  Tex.  Civ.  A.  648,  80  SW 
829.  See  also  supra  S  297  text  and 
note  14. 

33.  Gulf,  etc.,  R,  Co.  v.  Jackson, 
99  Tex.  343,  89  sW  968  [rev  (Civ.  A.) 
86  SW  47]. 

[a]  Beasoa  for  rale, — The  validity 
of  a  contract  of  this  character  must 
be  denied  "for  the  same  reasons 
which  deny  to  the  local  agent  the 
authority  to  contract  to  furnish  cars 
at  another  station.  The  character  of 
the  trains  which  were  to  be  run  in 
the  transportation  of  those  cattle 
and  the  number  of  engines  to  be  used 
were  matters  under  the  charge  and 
control  of  entirely  dlfTerent  depart- 
ments from  that  In  which  Conway  or 
the  local  agent  of  the  railroad  com- 
pany was  engaged.  .  .  .•  These 
cases  rest  upon  the  well  recognized 
rule  of  law  that  by  conferring  upon 
an  agent  express  power  to  do  certain 
acta,  the  authority  Is  Implied  to  do 
whatever  may  be  necessary  to  exe- 
cute the  expresa  power.  .  .  . '  The 
authority  to  contract  for  the  ship- 
ment implied  the  power  to  make  the 
agreement  to  furnish  cars  at  a  given 
tltne;  It  was  necessary  to  enable  the 
agent  to  properly  perform  his 
duties."  Gulf,  etc.,  R.  Co.  v.  Jack- 
son, 99  Tex.  343.  347.  89  SW  968. 

38.  Ind. — Pittsburgh,  etc.,  R.  Co. 
v.  Bryant,  36  Ind.  A.  340.  75  NE  829. 

Iowa. — McManus  v.  Chicago  Great 
Western  R.  Co.,  156  Iowa  359,  136 
NW  769:  McLagan  v.  Chicago,  etc., 
R.  Co.,  lie  Iowa  188,  89  NW  233. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Owen,  12  KvLR  716. 

Md.-~Hoffman  v.  Cumberland  Val- 
ley R.  Co.,  86  Md.  891,  37  A  214. 

Mass. — Burroughs  v.  Norwich,  etc, 
R.  C^.  100  Mass.  26,  1  AmR  78. 

Mo. — Baker  v.  Kansas  City,  etc.,  R. 
Co.,  91  Mo.  162.  3  SW  486;  Orover. 
etc..  Sewing  Mach.  Co,  v.  Missouri 
Pa.  R.  Co.,^0  Mo.  672,  36  AmR  444: 
Faulkner  v.  Chicago,  etc.,  R.  Co.,  99 
Mo.  A.  421.  73  SW  827;  Hlnter  v. 
Southern  Kansas  R.  Co.,  56  Mo.  A. 
282;  Patterson  v.  Kansas  City,  etc., 
R.  Co..  47  Mo.  A.  670;  Crouch  v. 
Louisville,  etc.,  R.  Co.,  42  Ho.  A. 
248;  Turner  v.  St.  Louis,  etc..  R.  Co.. 
20  Mo.  A.  632. 

N.  Y,— Irwin  v.  New  York  Cent., 
etc..  R.  Co.,  59  N.  Y.  663;  Walt  v. 
Albany,  etc.,  R.  Co..  5  Lans.  475. 

S.  T>. — Sutton  V.  Chicago,  etc..  R. 
Co.,  14  a.  D.  111.  84  NW  396;  Coates 
V.  Chicago,  etc.,  R.  Co.,  8  S.  D.  173, 
65  NW  1067. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Brown, 
99  Tex.  349,  89  SW  971:  Gulf.  etc.. 
R.  Co.  V.  Jackson.  99  Tex.  343.  89  SW 
968;  Blackburn  v.  Chlcatfo.  etc..  R. 
Co.,  62  Tex.  Civ.  A.  443.  115  SW  874; 
St.  Louis,  etc.,  R.  Co.  v.  Frazar,  43 
Tex.  Civ.  A.  285,  97  >SW  326;  St. 
Louis,  etc..  R.  Co.  v.  Cates,  15  Tex. 
Civ.  A.  135,  38  SW  648. 
W,  Va. — Roy  v,  Chesapeake,  etc, 


R.  Co..  61  W.  Va.  616,  87  SB  36,  81 
LRAN8  1  and  note. 

[a]  Where  Oe  wrant  gives  a  mlOjf- 
plug  receipt  providing  for  the  car- 
riage of  goods  to  the  end  of  the 
company's  line,  a  verbal  agreement 
by  him  that  the  goods  shall  be  sent 
further  is  not  binding  on  his  princi- 
pal. Riley  v.  New  York,  etc.,  R.  Co., 
34  Hun  (N.  Y.)  97. 

[b]  Tratto  soIlettor^An  agent 
employed  to  solicit  traffic  for  a  for- 
eign railroad  company  having  no  line 
of  road  In  this  state  has  Implied 
authority  to  bind  his  principal  for 
the  safe  delivery  of  goods  at  a  point 
beyond  its  own  lines,  and  to  contract 
over  what  road  beyond  that  line 
the  property  shall  be  transported. 
Fremont,  etc.,  R.  Co.  v.  New  York, 
etc.,  R.  Co..  66  Nebr.  159,  92  NW  131, 
59  LRA  939, 

Cc]  An  agent  ■msloyed  for  tba 
■ole  pnrpose  of  aolloltliiir  passengers 
has  no  power  to  bind  the  company 
by  contract  to  receive  freight  from 
another  road,  and  to  transport  It  to 
the  depot  of,  and  to  ship  It  on,  the 
road  for  which  he  is  agent.  Taylor 
V,  Chicago,  etc.  R.  C0..74  111.  86. 

34.  McLagan  v.  Chicago,  etc.,  R. 
Co.,  116  Iowa  183.  89  NWl38;  Faulk- 
ner V.  Chicago,  etc.,  R.  Co.,  99  Mo. 
A,  421,  78  SW  927;  St.  Louis,  etc, 
R.  Co.  v.  Cates.  IS  Tex.  Civ.  A.  135, 
38  SW  848. 

30.  Pittsburgh,  etc..  R.  Co.  v,  Bry- 
ant. 86  Ind.  A.  840,  76  NE  829.  Com- 
pare Ross  V.  Maine  Cent.  R.  Co.,  114 
He.  287,  96  A  223  (holding  that  ex- 
press authority  of  a  common  carrier's 
agent  to  give  a  receipt  for  goods 
creating  a  through  contract  need  not 
be  proved,  where  tie  acted  as  such 
in  the  proper  place  for  receiving 
goods  and  had  the  carrier's  stamp 
used  on  such  receipts,  and  where 
the  carrier  took  possession  of  and 
shipped  the  goods). 

36>  Coates  v.  Chicago,  etc.,  R.  Co., 
8  S.  D.  173.  65  NW  1067:  Page  v. 
Chicago,  etc.,  R.  Co..  7  S.  D.  297,  64 
NW  137. 

37.  Faulkner  v.  Chicago,  etc.,  R. 
Co.,  99  Mo.  A.  421,  73  SW  927;  White 
v.  Missouri  Pac.  R.  Co..  19  Mo.  A. 
400;  Gulf,  etc.,  R.  Co,  v.  Cole.  8  Tex. 
Civ.  A.  636,  28  SW  391;  Bigelow  v. 
Chicago,  etc..  R.  Co..  104  Wis.  109. 
80  NW  95.  See  also  Hoffman  v. 
rumberland  Vallev  R.  Co..  86  Md. 
391.  37  S  214;  McGlIl  v.  Grand  Trunk 
R.  Co.,  19  Ont.  A.  245. 

[a]  If  the  carrier  has  engaged  in 
trauportlag  freight  beyond  its  own 
llns,  the  iiower  of  Its  local  agent  to 
contract  for  a  through  shinrncnt  over 
connecting  carriers  m^y  be  In^plled 
from  the  course  of  tiu.'ilnes.s,  since 
the  local  agent  would  be  authorized 
10  contract  for  those  thingB  usually 
done  by  hla  principal.  Gulf,  etc., 
Co.  V.  Jackson.  99.  Tex.  343.  89 
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lines  have  formed  an  association  for  the  transpor- 
tation of  goods,  the  agent  of  one  has  apparent 
authority  to  contract  for  the  shipment  of  goods 
over  the  connecting  lines,^  Agents  or  otlieers  of 
an  initial  carrier,  who  give  through  rates  after 
conferring  with  officers  of  the  final  carrier,  act  on 
behalf  of  the  final  carrier,  and  bind  it  by  their 
acts  and  declarations.^"  Although  an  agent  was 
witfiout  authority  to  make  a  contract  for  transpor- 
tation of  goods  beyond  its  own  line,  such  a  con- 
tract may  be  ratified  by  acts  of  the  carrier.*" 

300J  D.  Stipulations  as  to  Time  and  Place 
of  DeliTery.  An  agent  having  authority  to  contract 
for  the  shipment  of  goods  has  apparent  authority 
to  stipulate  for  the  delivery  of  such  goods  at  a 
specified  place  within  a  specified  time,  and  such 
contracts  may  be  by  parol  as  well  as  in  writing." 
The  fact  that  it  is  not  withjn  th«  actual  scope  of 
the  agent's  authority  is  of  no  consequence,  unless 
the  shipper  has  notice  of  the  scope  of  his  author- 
ity.'^ But  this  rule  does  not  include  contracts  so 
unusual  and  extraordinary  that  they  could  not 
reasonably  be  included  within  the  general  authority 
of  the  agent." 

301}  E.  Settlement  of  Olaims  for  Damages. 
A  general  freight  agent  having  authority  to  adjust 
claims  for  damages  may  bind  the  carrier  in  the 
settlement  of  such  a  claim."  But  a  local  station 
agent  has  no  authority  to  bind  the  carrier  by  a 
contract  to  settle  a  claim  for  damages;  such  claims 
are  passed  on  and  determined  by  officers  of  the 
company  specially  designated  for  that  purpose  and 


not  by  station  agents." 

[$  302]  F.  Stipulations  as  to  Rates,  Rebates, 
and  Discrimination.  An  agent  having  authority  to 
contract  for  shipment  has  also  apparent  authority 
to  contract  as  to  the  rates  of  charge,  on  the  line  of 
his  principal,*^  and  as  to  rebates  to  be  allowed  the 
shipper,  if  a  contract  for  rebates  would  be  valid." 
But,  as  is  elsewhere  shown,*"  the  giving  of  rebates 
or  discrimination  in  favor  of  a  shipper,  or  a  par- 
ticular class  of  shippers,  is  very  generally  forbidden 
by  statute,  both  state  and  federal,  and  an  agent 
has  no  authority  to  contract  with  a  shipper  for 
transportation  at  a  lower  rate  than  that  allowed 
to  others,"  or  at  a  rate  not  authorized  by  a  statu- 
tory classification.'^  It  is  not  within  the  apparent 
scope  of  a  local  station  agent 's  duties  to  fix  rates  on 
connecting  lines  in  remote  portions  of  the  country 
over  which  the  carrier  did  not  undertake  to  carry 
property,  and  such  carrier  is  not  bound  by  the 
statement  of  its  agent  as  to  the  rate  that  would  be 
charged  by  the  connecting  company." 

303]  G.  Authority  in  Reference  to  Other 
Contracts.  An  agent  wlio  receives  goods  for  ship- 
ment can  bind  the  carrier  by  an  agreement  not  to 
deliver  without  'surrender  of  a  bill  of  lading  at- 
tached to  a  draft  on  the  consignee,"  or  to  give 
notice  of  the  arrival  of  the  goods  at  their  destina- 
tion,"" or  to  ship  goods  by  a  certain  train,"  or  as 
to  tlie  unloading  of  live  stock,'*  or  to  advance  cus- 
tom duties,  unless  the  shipper  had  notice  that  the 
agent  had  no  such  authority,"  or  to  hold  cattle  at 
a  depository  during  a  brief  delay  prior  to  shipment. 


[b]  lutriutfoiui  foiUMlaar  ur«nt 
to  nialM  eoatrftot. — The  rule  stated 
In  the  text  applies,  notwithstanding 
the  carrier  has  specifically  instructed 
the  arent  not  to  make  contracts  of 
the  character  under  consideration, 
provided  the  shipper  has  neither  ac- 
tual nor  constructive  knowledge  of 
such  Instructions.  Gulf,  etc.,  R.  Co. 
V.  Cole.  8  Tex.  Cfv.  A.  «36,  28  SW 
391. 

38.  Brie,  etc..  Despatch  v.  Cecil, 
IIS  III.  ISO:  Southern  Pac.  Co.  v. 
Duncan.  16  KyL.  119;  Barrett  v.  In- 
dianapolis, etc..  R.  Co.,  9  Mo.  A.  226; 
Missouri,  etc.,  R  Co.  v.  Wells,  24 
Tex.  Civ.  A.  304,  68  SW  842. 

[a]  Vlisv*  »  emmeetbv  Un* 
noenred  thm  roodB  under  a  bill  of 
lading  fflven  oy  the  a^ont  of  the 
company  receiving  them,  providing 
for  shipment  over  the  connecting 
line,  the 'bill  of  lading  will  be  pre- 
sumed to  have  been  Issued  with  au- 
thority. Chicago,  etc..  R.  Co.  v.  Ous- 
tln.  3fi  Xebr.  86.  S2  NW  844.  Com- 
pare Saxon  Mills  v.  New  York,  etc., 
n.  Co.,  214  Mass.  383.  101  NRI  I07B 
(holding  that,  where  nn  agent  of  a 
dispatch  route  had  no  authority  to 
contract  for  through  shipment,  a  bill 
of  lading  therefor  would  be  treated 
as  the  separate  agreement  of  each 
carrier  for  transportation  over  Its 
own  road,  and  would  not  take  elTect 
as  a  binding  contract  of  either  car- 
rier until  each  carrier  successively 
had  received  the  goods). 

39.  Southern  Kansas  R.  Co.  v. 
J.  W.  Burgess  Co..  (Tex.  Civ.  A.)  80 
SW  189     "  '  ' 

40.  Nashville,  etc..  R.  Co.  v.  Smith. 
132  Ala.  434.  31  S  481:  Kirbv  v.  Chl~ 
cago.  etc..  R.  Co..  242  III.  4lS.  90  NR 
252  [rev  on  other  grounds  225  V.  S. 
1S5.  32  set  648,  56  I.,  ed.  1033,  Ann 
Casl914A  5011  (holding  that,  (f  a  car- 
rier's live  stock  agent  did  not  have 
authority  to  m.ike  a  contract  with  a 
shipper  to  ahip  by  a  certain  train  on 
a  connecting  line,  the  carrier  ratified 
the  contract  by  billing  the  car  and 
forw&rding  It  to  Ita  Junction  for  ship- 
ment on  the  connecting  ilnc.  Trie 
reversal  by  the  supreme  court  was 
on  the  ground  that  guaranteeing  a 
particular  connection  and  transporta- 


tion by  a  particular  train  was  a 
preference  amounting  to  an  illegal 
discrimination  under  the  Blkins  Act) : 
St.  Louis,  etc..  R.  Go.  v.  Boshear,  102 
Tex.  76:118  SW  6  lait  (Civ.  A.)  108 
SW  1032]. 

41.  Iowa. — Stoner  v.  Chicago,  etc., 
R.  Co.,  109  Iowa  651,  80  NW  669. 

Mich. — Rudell  v.  Ogdensburg  Tran- 
sit Co.,  117  Mich.  BfiS.  78  NW  380.  44 
LRA  416. 

Mo. — Gann  v.  Chicago  Great  West- 
ern R.  Co..  72  Mo.  a7s4. 

N.  H. — Demfng  v.  Grand  Trunk  R. 
Co.,  48  N.  H.  466,  2  AmR  267. 

N,  Y. — Frey  v.  New  York  Cent., 
etc.,  R.  Co.,  114  App.  Dlv.  747,  100 
NTS  225. 

Tex. — Gulf,  etc..  R.  Co.  v.  T..ooney, 
61  Tex.  Civ.  A.  881,  115  SW  268. 

43.  Gulf,  etc..  R.  Co.  v.  Tjooney, 
51  Tex.  Civ.  A.  881,  115  SW  268. 

43.  Gann  v.  Chicago,  etc.,  R.  Co., 
72  Mo.  A.  34. 

44.  Rudell  v.  Ogdensburg  Transit 
Co.,  117  Mich.  668,  76  NW  380,  44 
LRA  415. 

45.  Chicago,  etc.,  R.  Co.  v.  Katsen- 
bach,  118  Ind.  174,  20  NE  709. 

46.  Chicago,  etc,  R.  Co.  v.  Kelm, 
121  Minn.  343.  141  NW  296,  44  LRA 
NS  995. 

47.  Ala. — Southern  Express  Co.  v. 
Boutlemet.  100  Ala.  276,  13  S  941. 

111. — Atchison,  etc.,  R.  Co.  v.  Goetx. 
etc.,  Mfg.  Co..  51  III.  A.  151.  158 
(where  It  was  said:  "Appellant  has 
a  right  to  make  freight  tariffs,  and 
to  tnereon  designate  articles  as  it 
sees  fit.  but  the  right  to  repudiate 
the  construction  Itfl  agent,  for  the 
purpose  of  procuring  a  shipment,  has 
placed  upon  Its  tariff.  Is.  In  respect 
to  such  shipment,  quite  another 
thing"  i. 

N.  C. — Borden  v.  Richmond,  etc . 
R.  Co.,  11.^  N.  C.  570.  18  SK  392,  37 
AmSR  632. 

Tex. — Texas,  etc..  R.  Co.  v.  Dick- 
son. (Civ.  A.)  167  SW  32. 

Eng. — Inkfipld  v.  Packington,  2  C. 
&  P.  B99.  12  ECL  755. 

48.  Erie.  etc..  Despatch  v.  Cecil. 
112  111.  180:  Toledo,  etc..  R.  Co.  v. 
I^Iliott.  76  III.  67;  Marsh  v.  Chicago, 
etc..  R.  Co..  79  Iowa  332.  44  NW  662. 
See  also  Knapp  v.  Minneapolis,  etc.. 


R.  Co..  <N.  D.)  166  NW  1019  (holding 
that  the  general  agent  of  a  railway 
company  nas  ostensible  authority  to 
agree  to  allow  a  shipper,  for  hauling 
grain  over  a  lake  to  the  station  while 
the  lake  was  frozen  over,  the  rate 
ap|>arently  charged  at  other  times 
for  transporting  grain  over  the  lake 
by  barges). 

49.  See  Infra  |9  792.  793,  1018. 
1029. 

60.  Myar  v.  St.  Louis  Southwest- 
ern H.  Co..  71  Ark.  552.  78  SW  657. 
And  see  Lelnkauf  v.  Ijombard.  1 2 
App.  Dlv.  802,  42  NTS  391  (holding 
that  a  carrier's  agent,  located  in  a 
foreign  (itate  to  solicit  freight,  and 
attending  generally  to  the  principal's 
business  at  that  point,  but  who  has 
no  authority  to  fix  rates  or  to  regu- 
late the  terms  of  shipments,  and  who 
has  never  before  assumed  such 
powers,  always  acting  under  instruc- 
tions from  the  home  ofHce.  has  no  ap- 
parent authority  to  deviate,  in  favor 
of  a  particular  class  of  shippers, 
from  the  terms  of  shipment  puDllcly 
set  out  In  circulars  sent  by  the  car- 
rier). 

[a]  Tims  an  agent  of  an  Initial 
carrter  receiving  goods  for  transpor- 
tation to  a  foreign  country  has  no 
power  to  contract  with  the  shipper 
that  the  sum  paid  for  carriage  shall 
cover  Import  duties  demanded  by  the 
foreign  country,  where  the  charge  de- 
manded is  the  amount  fixed  according 
to  tariffs  promulgated  by  the  car- 
riers, and  Hied  with,  ana  approved 
by,  the  interstate  commerce  commis- 
sion. Galveston,  etc..  R.  Co.  v. 
Breaux.  (Tex.  Civ.  A.)  150  SW  287. 

61.  St  Louis,  etc..  R.  Co.  v.  Os- 
trander,  66  Ark.  567.  52  SW  435. 

68.  McLagan  v.  Chicago,  etc.,  R. 
Co..  116  Iowa  183.  89  NW  233. 

53.  Slurges  v.  Detroit,  etc..  R.  Co.. 
166  Mich.  231,  131  NW  706. 

64.  Tanner  v.  Oil  Creek  R.  Co..  53 
Pa.  411. 

66.  Pacific  Express  Co.  v.  Need- 
ham.  37  Tex.  Civ.  A.  12P,  83  SW  22. 

65.  Lake  Erif,  etc..  R,  Co.  v. 
Rosenberg.  31  111.  A.  47. 

57.  Waldron  v.  Canadian  Pac.  R, 
Co.,  22  Waoh.  263.  258.  60  P  663  (where 
it  wan  »iid:  "Current  authority  upon 
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■^here  the  carrier's  general  rules  give  the  agents 
charge  of  their  contracts  subject  to  general  rules 
and  special  orders,  and  where  ttiere  is  no  evidence 
of  a  general  rule  or  special  order  limiting  su<'h 
authority."  "Where  it  appears  that  a  freight  station 
agent  of  a  railroad  company  has  extensive  powers 
to  dispose  of  perishable  goods  ■which  a  consignee 
has  refused  to  accept  in  such  manner  as  he  con- 
siders to  the  best  advantage  of  the  company,  he  may 
bind  the  company  by  an  agreement  with  a  consignee 
that,  if  the  latter  will  pay  tlie  freight  due  on  car- 
loads of  such  goods  in  a  damaged  condition  and 
take  the  goods  and  sell  them  at  the  best  price  he 
can  get,  the  railroad  company  will  pay  any  loss 
sustained  by  reason  of  the  condition  ■  of  the 
goods.™  So  an  arrangement  between  the  consignee 
of  a  trunk  and  the  agent  of  an  express  company, 
by  which  the  consignee  is  allowed  to  remove  a 
part  of  the  contents  of  the  trunk  and  leave  the 
trunk  in  the  express  company's  custody,  is  within 
the  apparent  scope  of  the  agent's  authority  and  is 
binding  on  his  principal,  in  the  absence  of  any 
notice  "to  the  consignee  of  any  restriction  of  the 
agent's  authority."  The  agent  of  a  railroad  com- 
pany, while  bound  to  receive  goods  for  transporta- 
tion, has  the  right  to  limit  his  company's  liability 
for  negligence  to  its  own  line,  where  such  limita- 
tion is  not  forbidden  by  statute."  On  the  other 
hand,  it  is  not  within  the  apparent  authority  of 
a  station  agent  to  make  a  contract  of  shipment  by 
rail  to  a  station  on  a  line  not  yet  open  for  opera- 


tion,'' or  to  receive,*"  or  to  deliver,"  goods  at  a 
place  on  the  company's  road  other  than  a  regular 
station,  and  the  burden  of  proving  the  agent's 
authority  to  make  such  a  contract  is  on  the  ship- 
per." So  an  agent  of  a  receiving  carrier  has  no 
authority  to  bind  a  connecting  carrier  by  a  state- 
ment to  a  shipper  that  his  cheek  will  be  accepted 
at  the  other  end  of  the  line,"*  and  a  guaranty  that 
the  price  of  the  goods  shipped  shall  be  paid  by  the 
consignee  is  not  presumed  to  be  within  the  power 
of  a  general  shipping  agent.*^  Nor  can  it  be  as- 
sumed from  the  nature  of  the  employment  that  a 
station  agent  has  authority  to  make  a  verbal  con- 
tract to  feed 'and  water  stock  in  the  company's 
stockyard."  An  agent  of  an  express  company 
has  no  authority  to  agree  on  the  part  of  the  com- 
pany to  pay  the  undertaker's  charges  on  a  corpse 
and  to  ship  it.**  And,  where  a  consignor  of  cattle 
agreed  to  accompany  them,  that  the  conductor  told 
him,  after  part  of  the  trip  had  been  made,  that 
it  would  be  all  right  if  he  did  not  accompany  the 
cattle  the  rest  of  the  distance  will  not  release  the 
consignor  without  proof  that  the  conductor  was 
authorized  to  annul  the  contract."  Evidence  that 
the  agent  of  a  carrier  who  furnished  to  a  shipper 
of  horses  a  special  car  owned  by  a  different  com- 
pany was  authorized  by  the  owner  of  the  ear  to 
make  contracts  for  its  use  does  not  show  that  he 
had  authority  to  make  a  contract  for  its  use  for 
an  interrupted  trip  at  the  rate  specified  in  the 
car  company's  schedules  for  a  continuous  trip.^ 


XL   DELIVEEY  AND  ACCEPTANCE  TO  CHARGE  CABKIEE"'* 


304]  A.  Delivery  and  Acceptance  Essential. 
In  order  that  the  carrier  may  be  charged  with  refer- 
ence to  the  custody,  care,  and  transportation  of 
goods,  it  is  essential  that  as  bailee  it  shall  have 
come  into  possession  of  the  goods,  which,  of  course, 
involves  a  delivery  by  the  shipper  and  an  accept- 


ance by  the  carrier,  and  until  there  has  been  such 
delivery  and  acceptance,  by  which  the  possession  of 
the  goods  has  been  transferred  from  the  shipper 
to  the  carrier,  no  liability  of  the  carrier  with  refer- 
ence to  sncli  goods  arises."  "The  receipt  of  the 
goods  lies  at  the  foundation  of  the  contract  to 


the  power  of  the  agent  representing 
the  principal  enables  him  to  make 
all  necessary  and  reasonable  stipu- 
lations for  the  delivery  of  goods,  and 
it  Is  fair  to  assume  the  speedy  de- 
livery of  the  gt>ods  necessarily  ijlaced 
In  contemplation  of  the  parties  to 
the  contract  .  .  .  clearance  under 
the  regulation  of  the  British  Colum- 
bia customs  department"). 

58.  Flint  V.  Boston,  etc.,  R.  Co., 
73  N.  H.  141.  69  A  938, 

69.  Short  V.  Delaware,  etc.,  Co.. 
41  Pa.  Super.  141,  14*  (where  it 
was  said:  ''The  extent  of  the  author- 
ity of  an  agent  may  depend  some- 
times on  the  nature  of  the  agency, 
and  may  be  extended  or  varied  on 
the  ground  of  Implied  authority,  ac- 
cording to  the  pressure  of  the 
circumstances  connected  with  the 
business  with  which  he  is  intrusted. 
The  emergency  of  an  accident,  or  an 
unusual  condition  which  requires 
prompt  action,  may  invest  the  rep- 
resentative of  the  company  highest 
in  authority  who  is  then  present  with 
power  to  do  such  things  as  are  rea- 
sonable to  meet  the  emergency"). 

00.  Oderklrk  v.  Fargo,  fcs  Hun 
347.  11  NTS  871,  61  Hun  418.  16  NYS 
220. 

a.  Miller  V.  Missouri,  etc.  R.  Co., 
157  Mo.  A.  638.  138  SW  902. 

62.  Quanah,  etc..  R.  Co.  v.  Drum- 
mond.  (Tex.  Civ.  A.)  147  SW  728. 

63.  Newport  News,  etc.,  R.  Co.  v. 
Reed.  10  KyL  1020. 

64.  IHInols  Cent.  R.  Co.  v.  Swan- 
son.  92  Miss.  485,  46  S  83. 

65.  ininola  Cent.  R.  Co.  v.  Swan- 
son,  92  Miss.  485,  46  S  83. 

66.  Louisville,  etc.,  R,  Co.  v.  Ben- 
nett. 76  SW  408,  25  KyL  834. 

87.  Welkle  v.  Minneapolis,  etc.,  R. 
Co..  G4  Minn.  296.  66  NW  963. 

68.  Missouri  Pac.  R.  Co.  v.  Car- 
penter, 44  Kan.  257,  24  P  462. 


69.  Gathrlght  v.  Pacific  Ehcpress 
Co..  105  Tex.  157.  145  SW  llSf  [afT 
(Civ.  A.)  130  RW  1035]. 

70.  Mix  V.  Chicago,  etc..  R.  Co..  34 
S.  n.  613.  149  NW  f27. 

71.  Chicago,  etc.,  R.  Co.  v,  Ingra- 
ham.  114  Ark.  506,  170  SW  232. 

nti,,  SellTerr  of  cargo  to  4r«n«l 
see  Shipping  [36  Cyc  257]. 

73.  U.  S. — Missouri  Pac.  R.  Co.  v. 
McPadden,  164  U.  S.  155,  14  SCt  990, 
38  L.  ed.  944;  St.  Louis,  etc.,  R.  Co. 
V.  Commercial  Union  Ins,  Co..  139  U. 
S.  223.  11  SCt  554,  35  L.  ed.  154: 
Louisville,  etc.,  R.  Co,  v.  TJ.  S.,  39 
Ct,  CI.  405. 

Ala. — lioveman  v.  Alabama,  etc.,  H. 
Co..  175  Ala.  316.  57  S  817. 

Ark. — St.  Louis,  etc..  R.  Co,  v.  Neel. 
66  Ark.  279,  19  SW  963. 

Conn. — Trowbridge  v.  Chapln,  23 
Conn.  595;  Merrlam  v.  Hartford,  etc., 
R.  Co.,  20  Conn.  354.  52  AmD  344. 

Del. — Truax  v.  Philadelphia,  etc., 
R.  Co.,  8  Del.  233. 

Ga. — Seaboard  Air  Lino  R.  Co.  v. 
Friedman,  128  Ga.  316,  67  SE  778: 
Wilson  V.  Atlanta,  etc.,  R.  Co.,  82 
Ga.  386.  9  SB  1076;  Southern  Express 
Co.  V.  Newby,  36  Ga.  635,  91  AmD 
783. 

III. — Illinois  Cent.  R.  Co.  v.  Smvser. 
38  111.  354.  87  AmD  301;  Marcus  v. 
Chicago,  etc..  R,  Co..  167  III.  A.  638. 

Iowa, — Prasier  v.  Kansas  City,  etc., 
R.  Co.,  48  Iowa  571. 

Ky. — Dunnlngton  v.  Louisville,  etc.. 
R.  Co.,  153  Ky.  388,  155  SW  750; 
Pittsburg,  etc..  R.  Co.  v.  American 
Tobacco  Co,.  126  Ky.  632,  104  SW  377, 
31  KvL  1013. 

La. — Williams  v.  Peytavln,  4  Mart. 
304. 

Mass. — Pitlock  T.  Wells,  109'  Mass. 

452. 

Mich. — Michigan  Southern,  etc..  R. 
Co.  V,  McDonouKh,  21  Mleh.  165,  4 
AmR  466. 


Miss. — Anderson  v.  Mobile,  etc.,  R. 
Co.,  38  .S  661;  Tate  v.  Yazoo,  etc.,  R. 
Co.,  78  Miss.  842.  29  S  392,  84  AmSR 
649. 

Nebr. — Burrowes  v.  Chicago,  etc.. 
R.  Co..  85  Nebr.  497.  123  NW  1028. 
34  LRANS  220,  87  Nebr.  142,  126  NW 
1084.  34  LRANS  223. 

N.  T. — London,  etc.,  F.  Ins.  Co.  v. 
Rome,  etc.,  R.  Co..  144  N.  T.  200,  39 
NE  79.  43  AmSR  752;  Alkin  v.  West- 
cott,  123  N.  Y.  363.  25  NE  503;  Gros- 
venor  v.  New  York  Cent.  R.  Co..  39 
N.  Y.  34.  6  Transcr.  A.  311.  B  Abh 
PrNS  345:  Cronkhlte  v.  Wells.  32 
N.  T.  247;  Blanchard  v.  Isaacs.  3 
Barb.  388;  Ball  v.  New  Jersey  Steam- 
boat Co..  1  Daly  491:  Abrama  v.  Piatt, 
23  Misc.  637.  52  NYS  IBS. 

N.  C, — Williams  V.  Southern  R.  Co., 
155  N.  C.  260,  71  SE  34«. 

Oh. — The  Montgomery  v.  Kent,  20 
Oh.  54. 

Tex. — Edwards  v,  T^xas  Midland 
R.  Co.,  (Civ.  A.)  81  SW  800,  84  SW 

1097. 

Va. — Southern  Express  Co.  v.  Mc- 
Veigh, 20  Gratt.  <61  Va.)  264. 

Wash. — Roy  v.  Oriffln,  26  Wash. 
106.  166  P  120. 

Eng. — Taylor  v.  Buchanan.  4  B.  & 
C.  419.  10  ECL  641,  107  Reprint  lUfi; 
Cooke  V.  Wilson.  1  C.  B.  N.  S.  153, 
87  ECL  153,  140  Reprint  65;  North 
British  R.  Co.  v.  Colbness  Iron  Co., 
14  R.  &  Can.  Tr.  Cas.  216. 

Man. — Young  v.  Canadian  Pac.  R. 
Co..  1  Man.  205. 

N.  B.— Busby  v.  Winchester.  27  N. 
B.  231.  ' 

[a]  "ta  order  to  oonatlttite  a  Am- 
Uvmry,  complete  control  of  the  goods 
must  be  given  to  the  carrier;  that  Is 
to  say.  the  owner  must  not  retain 
any  manner  of  control  over  the  goods, 
and.  If  any  one  else  retains  such 
control,  it  must  be  as*  the  agent  of 
the  carrl^,g^d^,^ot^g^^^f 
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carry  and  deliver.  If  no  goods  are  actually  re- 
ceived, there  can  be  no  valid  contract  to  cajny  or 
to  deUver."" 

[$  305]  B.  Time  of  Delivery.  Carriers  may 
make  reasonable  reflations  as  to  the  time  when 
goods  shall  be  tendered  for  shipment/*  and  a 
tender  at  some  other  time  would  not,  it  seemsj 
amount  to  a  delivery.  But  a  custom  imposing  con- 
ditions as  to  the  hours  within  which  shipments  will 
be  received  or  forwarded  by  a  carrier  becomes 
immaterial  if  tbe  conditions  are  waived  and  the 
shixmient  is  in  fact  accepted  by  the  carrier  for  the 
purpose  of  transportation  and  delivery  to  the  con- 
signee." 

306]   0.  FUce  for  DeUTwing  and  BeceiTiiig 

Freight.^^  As  heretofore  shown,  a  carrier  may 
make  and  enforce  reasonable  regulations  fixing  the 
lilaces  at  which  it  will  receive  and  deliver  freight, 
and  it  cannot  be  eoin^elled  to  receive  or  handle 
it  at  other  places."  Hence,  as  a  general  rule,  the 
mere  placing  or  depositing  of  goods  at.  some  place 
other  than  that  at  which,  the  carrier  is  accustomed 
to  receive  goods  does  not  amount  to  a  delivery  nor 
charge  tlie  carrira-  as  such  for  loss  or  injury  to  the 
goods;"  and  this  is  especially  true  where  the  goods 
are  so  deposited  for  the  shipper's  own  conven- 


the  shipper."  Oulf,  etc.,  R.  Co.  v. 
Ixiwery,  (Tex.  Civ.  A.)  16B  8W  992, 
993 

W.  Pollard  V.  Vinton.  106  U.  S. 
7,  8,  26  L.  ed.  998  [ouot  With  apor 
Marcus  t.  Chicago,  etc.,  R.  Co.,  167 
III.  A.  638,  642]. 

74.    See  supra  S  63. 

76.  Central  of  Georgia  R.  Co.  v. 
Butler  Marble,  etc.,  Co..  8  Oa.  A.  1. 
68  SE  776. 

76.  Flaoe  at  whloh  canleni  ara 
re^nlred  to  AmUi  arm  for  raealT- 
Infffrelirht  see  supra  9  67, 

77.  See  supra  If  68.  87. 

78.  Ga, — Centnu  R..  etc.,  Co.  v. 
Hlnes,  19  Ga.  203. 

Miss. — Anderson  v.  Mobile,  etc.,  R. 
Co..  88  S  661;  Tate  v.  Taaoo,  etc.,  R. 
Co.,  78  Miss.  842,  89  8  392.  84  AmSR 
64S;  Kansas  Cltjr,  etc.,  R.  Co.  v.  Lilly, 
8  S  644. 

N.  T. — Spade  v.  Hudson  River  R 
Co.,  16  Barb.  383. 

N.  C. — Wells  V.  Wilmington,  etc., 
R.  Co.,  61  N.  C.  47,  72  AmD  666. 

Tex. — Abbott  Gin  Co.  v.  Missouri, 
etc..  R.  Co.,  67  Tex.  Civ.  A.  2S3,  132 
8W  284. 

79.  Truax  v.  Philadelphia,  etc.,  R. 
Co.,  8  Del.  238;  Wilson  v.  Atlanta, 
etc.,  R.  Co.,  82  Ga.  886,  9  SE  1076: 
Wells  V.  Wilmington,  etc.,  R.  Co.,  61 
N.  C.  47.  72  AmD  666. 

80.  Wilson  V.  Atlanta,  etc..  R.  Co., 
82  Ga.  886,  9  SIC  1076:  Brown  v.  At- 
lanta, etc.,  R.  Co.,  19  8.  C.  19;  Hous- 
ton, etc.,  R.  Co.  V.  Hodde,  42  Tex. 
467. 

[a]  Ill«stva«aoBa.^(l)  Roadside 
deposits  made  to  save  the  trouble  of 
hauling  to  a  regular  station  are  at 
the  risk  of  the  owners  until  they 
have  been  loaded  on  a  car:  and  an 
action  cannot  be  maintained  against 
a  railroad  company  to  hold  It  liable 
as  a  common  carrier  for  the  loss  of 
such  goods  deposited  at  a  place  where 
there  was  no  regular  station  and  no 
agent,  although  a  conductor  on  one 
of  the  company's  freight  trains  had 
promised  to  stop  there  and  take  them 
on.  Wells  V.  Wilmington,  etc.,  R.  Co,. 
61  N.  C.  47,  72  AmD  B56.  (2)  The 
deposit  of  goods  along  the  line  of  a 
railway  made  for  the  convenience  of 
the  owner,  where  the  carrier  has 
never  anaumed  possession  and  con- 
trol of  the  goods  nor  accepted  them 
for  tranaoort.itlon,  does  not  Rive  rise 
to  any  liability  on  the  part  of  the 
carrier  with  reference  to  such  goods. 
Wilson  V.  Atlanta,  etc..  Tt.  Co..  82  Ga. 
386.  9  SE  1076.  (3)  Where  plalntllT'.-j 
cotton  seed  was  placed  In  certain 
houses  located  on  a  carrier's  right 


of  way,  but  not  belonging  to  the  car- 
rier, for  storage  until  cars  could  be 
obtained  In  which  It  could  be  ship- 
ped, and  no  bills  Of  lading  had  been 
issued.  Or  other  act  done  showing  an 
intention  to  accept  the  seed  for  trans- 
portation, the  railroad  was  not  liable 
as  a  carrier  for  the  destruction  of 
the  seed  by  fire  communicated  to  the 
storage  houses  from  Are  originating 
on  its  cotton  platform  from  sparks 
from  defendant's  engine.  Abbott 
Gin  Co.  V.  Missouri.  scCm  R.  Co.,  6? 
Tex.  Civ.  A.  263.  122  SW  284.  <4) 
Where  property  is  placed  on  a  rail- 
road right  of  way  for  carriage  by 
request  of  the  owner  and  for  his 
convenience  and  by  permission  of  the 
railroad  under  a.  contract  by  which 
the  owner  in  consideration  of  the  per> 
mission  releases  ths  railroad  from 
all  liability  for  Injury  to  the  property 
while  on  such  rlnit  of  way,  whether 
attributable  to  the  negligence  of  the 
company  or  otherwise,  the  contract 
Is  valla;  and.  If  the  property  Is  de- 
stroyed by  fire  while  on  the  right 
of  wur,  the  company  is  not  liable, 
except  for  gross  negligence  or  will- 
ful misconduct.  Ashley  v.  Central 
of  Georgia  R.  Co.,  7  Ga.  A  711.  68 
SE  66. 

Bl.  Kansas  City,  etc,,  R.  Co.  v. 
Lilly,  (Miss.)  8  S  644  (holding  that 
a  place  on  the  line  of  a  railroad 
where  there  is  a  switch,  but  neither 
an  agent,  station,  nor  platform,  and 
where  shipments  are  made  onlv  by 
loading  directly  on  the  cars  of  the 
company,  and  where  freight  Is  deliv- 
ered when  the  parties  are  ready  to 
receive  It,  Is  not  a  depot  or  station, 
and  a  deposit  of  cotton  near  surh 
switch  does  not  constitute  a  delivery 
of  it  to  the  company  or  render  the 
company  liable  for  Its  safety  while 
there).  And  see  Tate  v,  Tazoo,  etc.. 
R.  Co..  78  Miss.  842,  29  S  392,  84 
AmSR  649.  <In  this  case  It  appeared 
that  plaintiffs  operated  a  cotton  gin 
at  a  town  where  defendant  railway 
company  had  no  station  or  agent. 
Cotton  was  shipped  by  plaintifTs  by 
notlfvlng  the  conductor  of  a  local 
freight  train  to  leave  a  car  on  the 
siding.  They  would  load  the  car  and 
flag  the  train  on  which  they  desired 
to  send  tt.  the  conductor  of  which 
would  then  give  them  a  bill  of  lading. 
Pursuant  to  this  plan  they  loaded  a 
car  with  cotton  in  the  evening;  after 
the  only  local  freight  for  the  day 
had  passed  and  there  would  be  no 
other  until  the  evening  of  the  next 
day.  During  the  night  the  cotton 
was  destroyed  by  fire.    It  was  held 


ience.''^  This  principle  has  received  frequent  appli- 
cation in  the  case  of  goods  placed  along  the  ri^ht  of 
way  of  the  carrier,*'  or  near  switches  or  sidings.^' 
But  where  the  carrier  directs  the  goods  to  be  left 
at  a  particular  place,  agreeing  to  receive  it  there, 
a  deposit  of  the  goods  at  that  place  constitutes 
sufficient  delivery  to  charge  the  carrier.*'  And 
the  carrier  may  by  special  arrangement  with  the 
shipper  or  by  implication  from  habitual  custom  and 
usage  agree  to  accept  and  |-eceive  goods  for  trans- 
portation placed  along  its  line  for  shipment  at 
places  other  than  the  regularly  designated  places 
for  the  reception  and  delivery  of  freight;**  and 
by  reason  of  such  usage,  custom,  or  agreement,  a 
deposit  of  goods  by  the  shipper  at  a  place  where 
it  would  not  or^narily  be  bound  to  accept  goods 
for  transportation  may  constitute  a  delivery  suffi- 
cient to  chaige  the  carrier  as  an  insurer  for  loss 
or  injury  to  the  good&" 

307]  B.  Notice  of  DeliTery—l.  In  OenaraL 
In  the  absence  of  special  contract,  custom,  or  usage, 
it  is  not  sufficient  that  the  prc^rty  is  deliveied  on 
the  carrier's  premises  or  placed  in  a  position  from 
which  it  might  readily  be  taken  by  carrier  or 
its  agent,  but  there  must  be  notice  to  it  or  its  agent 
of  the  delivery,  and  intention  to  place  the  goods 

that  this  did  not  eonatltuts  a  deliv- 
ery to  and  an  acceptance  by  the  rail- 
road company,  so  as  to  make  It  liable 
for  the  value  of  the  cotton), 

B8.  Fleming  v.  Hammond,  19  Qa. 
146. 

89.  Ala. — Montgomery,  etc.,  R.  Co. 
V.  Kolb,  73  Ala,  896,  49  AmR  64. 

Conn. — Merriam  v.  Hartford,  etc, 
H.  Co.,  20  Conn.  364,  E2  AmD  344. 

Pla.— Gulf  Coast  Transp,  Co.  v. 
Howell,  70  Fla.  544,  70  S  567. 

Oa. — Ethrldge  v.  Central  of  Oeorgria 
R.  Co.,  136  Ga.  677,  71  SE  106S,  S8 
LRANS  932,  AnpCa8l912D  128  and 
note. 

111. — Galena,  etc,  R.  Co.  v.  Rae.  18 
111.  488.  68  AmD  674. 

Ind. — Evansville,  etc.,  R.  Co.  v. 
Keith,  8  Ind.  A.  67.  36  NE  296. 

Iowa. — Green  v.  Milwaukee,  etc.,  R. 
Co.,  38  Iowa  100. 

Ky. — Pittsburg,  etc.,  R.  Co,  v. 
American  Tobacco  Co.,  126  Ky.  582, 
:04  SW  377.  31  ^L  idlS. 

La. — Meyer  v.  Vicksburg.  etc..  R. 
Co.,  41  La.  Ann.  639,  6  8  218,  17 
AmSR  408. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Pool,  10 
Tex.  Civ.  A.  682,  31  SW  688. 
See  also  Infra  9  308. 
[a]  ZUiutratton. — ^By  a  long  and 
continuous  custom  of  receiving  and 
transporting  cordwood  left  at  a  point 
along  the  main  Una  of  Its  track,  not 
at  a  regular  station  or  side  or  spur 
track,  a  common  carrier  may  obligate 
Itself  to  continue  the  custom  until 
It  has  given  reasonable  notice  that 
It  will  be  discontinued.  Ethrldge  v. 
Central  of  Georgia  R.  Co.,  186^  Ga. 
677,  71  SE  1063,  S8  LRANS  938  and 
note,  AnnCa8l912D  128, 

84.  Del.— Truax  v.  Philadelphia, 
etc.,  R.  Co,,  8  Del.  288. 

Ga. — Georgia  Southern,  etc.  R,  Co. 
V.  Marchman,  121  Ga.  236,  48  SE  961: 
Southern  Express  Co.  v.  Newby.  36 
Ga.  635.  91  AmD  783:  Fleming  v. 
Hammond.  19  Ga.  145;  Central  of 
Georgia  II.  Co.  v.  Bird.  10  Ga.  A.  423, 
73  SE  B99 

Ky. — rittsburg,  etc..  R.  Co.  v. 
American  Tobacco  Co.,  126  Ky.  S82, 
104  SW  377,  31  K.TL  lOU. 

Tex. — St.  Louis,  etc..  R.  Co.  v. 
Brass,  (Civ.  A.)  123  SW  1076;  Mis- 
souri, etc.,  R.  Co.  V.  Union  Ins.  Co.. 
(Civ.  A.)  39  SW  976. 

Va. — Southern  Express  Co.  v.  Mc- 
Veigh, 20  Gratt.  (61  Va.)  264. 

[a]  Thus  (1)  a  railroad  company 
may  as  a  result  of  custom  or  an  ex- 
press contract  become  obligated  to 
receive  freight  at  a  point  where  there 
is  no  station,  platform,  cars,  or  agent. 


For  latet  oases,  davtlopnunts  and  ehasgea  in  the  law  see  cumulative  Annotations,  same  title. 
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in  the  eare  and  custody  of  the  carrier  for  trans- 
portationjf" 

[(  308]   2.  Special  Ooutnu^  Onstom,  or  Ung*. 

The  general  rule  stated  in  the  preceding  section  is 
sabject  to  any  conTentional  arrangement  between 
the  carrier  and  its  }>atrona,  or  to  a  enstom  or  usage 
in  their  dealings  which  dispenses  with  the  giving  of 
actual  notice  to  the  carrier  of  the  delivery  of  the 
goods.  In  other  words,  constructive  delivery  may 
be  made  sufficient  by  a  special  contract,  custom,  or 
usage,  and  the  placing  of  the  goods  by  the  shipper 
in  the  place  at  which  they  are  accustomed  to  be 
deposited,  or  at  a  place  specially  designated  by 


contract,  will  be  a  sufficient  delivery  and  acceptance 
to  cha^  the  carrier  as  an  insurer,  althoi^^  no 
actual  notice  is  given  to  the  carrier  or  assent 
'shown."  This  general  principle  has  been  held  ap- 
plicable even  though  the  custom  or  usage  relied  on 
was  contrary  to  the  express  directions  and  special 
T^n^l^Ations  of  the  company,  which  fact  was  known 
to  the  shipper."'  However,  if  custom  or  usage  is 
relied  on,  there  can  be  no  constructive  delivery  of 
goods  so  as  to  bind  the  carrier  for  their  carriEigc 
except  at  such  place,  as  wha«  by  constant  practice 
and  usage  they  have  received  property  left  for 


Georela  Southern,  etc.,  R.  Co.  v. 
Marchman.  121  Ga.  236,  48  SE  961. 
(i)  "Where  by  agreement  freight  Is 
deposited  at  a  riven  point  on  the 
line  of  railway  for  the  purpose  of 
Immediate  transportation,  there 
seems  to  be  no  good  reason  vrhy  such 
deposit  should  not  constitute  deliv- 
ery to  the  carrier,  whose  liability 
would  commence  from  the  time  the 
iroods  were  deposited  at  the  place 
agreed  on."  Georgia  Southern,  etc., 
R.  Co.  V.  Marchman,  121  Ga.  235,  238, 
18  SE  961.  (3>  A  railroad  company 
is  bound  by  a  custom  acquiesced  In 
by  It  under  which  timber  Is  piled 
up  on  Its  right  ot  way  for  shipment. 
If  It  is  destroyed  by  Ore  originating 
from  one  of  the  company's  trains 
and  without  the  contributory  negli- 
gence of  the  owner  of  the  timber, 
the  railroad  Is  liable  in  damages. 
Gulf.  etc..  R.  Co.  V.  McLean,  74  Tex. 
6i6.  12  SW  843. 

85.  U.  S.— The  Willie  v.  Sandho- 
val  .92  Fed.  286. 

Ala. — O'Bannon  v.  Southern  Ex- 
press Co.,  SI  Ala.  481;  Southwestern 
R.  Co.  V.  Webb,  48  Ala.  585. 

Conn. — Merrlam  v.  Hartford,  etc., 
R.  Co.,  20  Conn.  354.  52  AmD  844. 

N.  J. — Standard  Combed  Thread  Co. 
v.  Pennsylvania  R.  Co.,  88  N.  S.  L. 
SS7.  259,  95  A  1003,  LRA1916C  606 
and  note  [cit  Cyc]. 

N.  T. — -Qrosvenor  v.  New  York 
Cent.  R.  Co..  39  N.  T.  34,  6  Transcr. 
A.  311,  fi  AbbPrNS  845;  Salinger  v. 
Simmons.  &7  BarK  513;  Packard  V. 
Getman,  6  Cow.  757,  10  AmD  476. 

N.  C— Baanlght  v.  Atlantic,  etc., 
R.  Co..  lU  N.  C,  692.  16  SB  323; 
Wells  V.  Wilmington,  etc.,  R.  Co.,  61 
N.  C.  47.  72  AluD  650. 

Pa. — SpoflTord  v.  Pennsylvania  R. 
Co..  11  Pa. 'Super.  97. 

"The  general  rule  is,  that  It  must 
be  delivered  Into  the  hands  of  the 
carrier  himself,  or  of  his  servant,  or 
some  person  authorised  by  him  to 
receive  It;  and  If  it  la  merely  depos- 
ited in  the  yard  of  an  inn,  or  upon  a 
wharf  to  which  the  carrier  resorts, 
or  Is  placed  in  the  carrier's  cart, 
vessel,  or  carriage,  without  the 
knowledge  and  acceptance  of  the  car- 
rier, his  servants  or  agents,  there 
would  be  no  bailment  or  delivery  of 
the  property,  and  he,  consequently, 
cnuld  not  be  made  responsible  for  Its 
loss,"  Merrlam  v.  Hartford,  etc.,  R. 
Co..  20  Conn.  364.  359.  52  AmD  344. 

[a]  nadnff  on  platfom.  at  depot. 
— A  railroad  company  Is  not  liable 
for  cotton  stolen  or  lost  after  a 
df^poflt  on  a.  platform  at  a  station 
house,  unless  it  is  shown  that  the 
railroad  company  or  its  agents  had 
r.otlce  of  the  deposit  ana  received 
the  cotton  for  transportation  as  a 
common  carrier.  Southwestern  R,  Co. 
V.  Webb.  48  ATa..  E8B. 

[b]  A  asUvezy  to  »  nilroad  ware- 
houss  about  dark  and  after  It  was 
^■losed  and  locked  for  the  night  by  , 
ijlalntiff's  apent  by  opening  the  upper 
d.-or  and  thereby  putting  the  goods 
!n,  there  being  no  one  In  charge, 
does  not  show  such  delivery  as  will 
i-harge  defendants  as  a  common  car- 
rier nor  as  a  warehouseman  without 
nTirmative  proof  of  some  act  of  ties- 
')eence  on  the  part  of  defendant. 
.-DnfTord  v.  Pennsylvania  R.  Co.,  11 

Super.  97. 

[c]  loading  of  roods  on  detached 
box  car  at  public  siding  distant  from 


the  railroad  station  and  freight  office 
and  with  no  participation  by  the  rail- 
road employees  beyond  placing  the 
car  is  not  a  delivery  to  the  carrier  In 
view  of  an  existing  custom,  where 
the  loading  was  complete  In  less  than 
forty-eight  hours  and  no  notice  was 
given  to  the  carrier.  Standard 
Combed  Thread  Co.  v.  Pennsylvania 
R.  Co..  88  N.  J.  U  257,  95  A  1002. 
LRA1916C  606. 

86.  Ala. — Montgomery,  etc.,  R.  Co. 
V.  Kolb,  73  Ala.  896,  49  AmR  B4. 

Conn. — Merrlam  v.  Hartford,  etc., 
R.  Co.,  20  Conn.  354.  62  AmD  344. 

D.  C. — Bowie  V.  Baltimore,  etc.,  R. 
Co..  8  D.  C.  94. 

Ga. — Georgia  Southern,  etc.,  R.  Co. 
V.  Marchman,  121  Ga.  236,  48  SB  961; 
Bainbrldee  Grocery  Co.  V.  Atlantic 
Coast  Line  R.  Co.,  8  Ga.  A.  677.  70 
SE  154. 

Ind. — Evansvllle,  eta,  R..  Co.  v. 
Keith,  8  Ind.  A.  67,  36  NE  296.  And 
see  Louisville,  etc.,  R.  Co.  v.  Flana- 

fan,  113  Ind.  488,  14  NE  870,  3  AmSR. 
74. 

Ky. — ^Dunntneton  v.  lioulsvllle,  etc., 
R.  Co.,  153  Ky.  388,  166  SW  750; 
Pittsburg,  etc.,  R.  Co.  v.  American 
Tobacco  Co..  26  Ky.  682,  104  SW  877, 
31  KyL  1012. 

La, — Meyer  t.  Vlckshurg,  etc.,  R. 
Co.,  41  La.  Ann.  639,  6  S  218,  17 
AmSR  408. 

Me.— Wltiler  v.  Collins,  70  Me.  290, 
85  AmR  827. 

N.  J. — Standard  Combed  Thread  Co. 
v.  Pennsylvania  R.  Co..  88  N.  J.  L. 
267,  96  A  1002,  LRA1916C  606  and 
note. 

Tex. — Ft  Worth,  etc.,  R.  Co.  v. 
Waggoner  Nat.  Bank.  86  Tex.  Civ.  A. 
293,  81  SW  1060;  Ft.  Worth,  etc.,  R. 
Co.  V.  Martin,  12  Tex.  Civ.  A.  464,  86 
SW  21:  Gulf,  etc.,  R.  Co.  v.  Poole,  10 
Tex.  civ.  A.  682,  31  SW  688. 

See  Yarborough  v.  Southern  R.  Co., 
78  S.  C.  103,  68  SE  936. 

"It  is  not  .  .  .  essential  to  flx 
the  liability  of  the  carrier  for  the 
loss  of  ^ods  that  there  should  be 
proof  of  actual  delivery  of  the  goods 
to  the  carrier  or  evidence  that  the 
carrier  had  taken  physical  possession 
of  the  eoods  or  the  car  In  which 
the  goods  are  loaded.  It  will  be 
sufflcTent  to  charge  the  carrier  with 
responsibility  for  the  loss  of  the 
goods  if  It  Is  shown  that  there  was 
a  confitructlve  delivery  of  the  goods 
or  of  the  car  containing  the  goods. 
For  example,  the  carrier  may,  by 
virtue  of  a  custom  acquiesced  in  or 
sanctioned  by  It  or  Its  course  of 
dealing,  be  deemed  to  be  construc- 
tively In  the  possession  of  goods 
when  they  are  placed  at  a  point  at 
which  it  was  In  the  habit  of  receiv- 
ing them,  or  at  which,  by  Its  course 
of  conduct.  It  had  led  the  shipper  to 
believe  that  It  would  receive  them." 
Dunnlngton  v.  Louisville,  etc.,  R.  Co., 
153  Ky.  388,  391,  155  SW  750. 

[a]  The  daUTexy  of  Inanimate 
property  on  the  platform  of  a  rail- 
road company,  which  Is  the  usual 
place  of  receiving  freight  prepara- 
tory to  shipment,  and  undir  an 
agreement  previously  made  for  the 
transportation  of  the  same  is  a  suf- 
ficient delivery  to  charge  the  railroad 
company  with  liability  as  a  common 
carrier.  Bowie  v.  Baltimore,  etc.,  R. 
Co..  8  D  C.  94. 

[b]  Deposit  of  cotton  In  street 
alongvlds  of  platform^Proof  of  a 


constant  practice  and  usage  of  a  car- 
rier to  accept  cotton  for  shipment 
when  deposited  at  a  particular  place 
without  special  notice  to  the  carrier 
of  such  deposit  is  sufficient  to  show 
a  public  offer  by  the  carrier  to  re- 
ceive in  that  way  and  to  constitute 
an  agreement  between  the  parties 
by  which  the  goods,  when  so  depos- 
ited, shall  be  considered  as  delivered 
to  the  carrier  without  further  notice, 
so  that  a  deposit  of  cotton  In  a  street 
along  the  side  of  a  platform  of  the 
depot  or  in  the  railroad  company's 
cotton  yard,  for  shipment.  In  pursu- 
ance of  such  a  custom  sanctioned 
and  recogniied  by  the  depot  agent, 
will  amount  to  a  delivery  to  the 
company,  Montgomery,  etc..  R.  Co. 
V.  Kolb,  73  Ala.  396.  49  AmR  54. 

[c]  naolBir  cattle  In  pens  of  com- 
pany..— A  carrier  18  not  relieved  from 
liability  for  injury  to  cattle  placed 
In  Its  pens  awaiting  transportation, 
under  an  agreement  with  Its  agents 
that  they  were  to  be  placed  therein 
on  a  certain  day,  by  the  mere  fact 
that  the  carrier  did  not  have  actual 
notice  of  the  cattle  having  been 
placed  In  the  pens  on  the  day  agreed 
on,  where  the  cattle  were  put  In  the 
pens  on  that  day  and  Injured  therein 
because  of  negligence  of  the  carrier. 
Ft.  Worth,  etc.,  R.  Co.  v.  Waggoner 
Nat.  Bank,  S6  Tex.  Civ.  A.  293,  81 
SW  1060. 

id]  DellTerj  of  oars  on  ddetraolc. 
.  shipper  and  carrier  may  contract 
in  relation  to  the  use  of  a  sidetrack, 
that  delivery  of  cars  loaded  by  the 
shipper  on  such  sidetrack  to  the  car- 
rier shall  be  understood  to  have 
taken  place  whenever  the  carrier  re- 
moves the  car  from  the  track  and 
places  It  In  Its  freight  train  for 
shipment,  although  such  agreement 
would  not  affect  the  shipper's  right 
to  Insist  on  the  carrier  promptly  ac- 
cepting goods  tendered  to  it  for 
transportation,  or  limit  the  carrier's 
tiabltity  for  Its  own  negligence.  Baln- 
brldge  Grocery  Co.  v.  Atlantic  Coast 
Line  R,  Cto.,  8  Ga.  A.  677,  70  SE 
154. 

87.  Montgomery,  etc.,  R.  Co.  v. 
Kolb.  73  Ala.  896,  404,  49  AmR  64 
(Where  the  court  said:  "Whatever 
regulation,  custom  or  usage  such  sta- 
tion agent  adopts,  or  permits  to  be 
adopted,  the  public  must  either  con- 
form to.  or  will  feel  itself  justified 
In  conforming  to.  The  rules  observed 
by  shippers  in  their  general  transac- 
tions. If  continuous  or  frequent,  al- 
though not  universal,  grow  into  a 
usage,  which  would  authorise  others 
to  treat  it  as  the  proper  rule,  and 
as  an  element  of  the  contract  of 
affreightment.  This  constitutes  the 
very  spirit,  the  intent  of  a  usage  of 
trade.  It  supplies,  by  Implication,  an 
unexpressed  fact,  or  link  in  the  chain 
of  facts,  which  go  to  make  up  and 
prove  the  contract.  And  we  think  It 
no  answer  to  this,  that  no  testimony 
was  offered  of  this  violation  of  In- 
structions on  the  part  of  the  agent, 
tending  to  trace  notice  of  It  to  the 
superintendent.  It  was  the  duty  of 
the  corporation  to  keep  Itself  in- 
formed of  the  manner  In  which  Its 
station  agents  conducted  their 
aRciicy.  their  habit,  or  usage  In  the 
matter  of  recel\-ing  and  delivering 
freight;  and  we  think  it  would  be 
highly  detrimental  to^Uie^^^^i^- 
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transportation.*^  Constructive  delivery  may  also 
be  made  by  delivering  to  the  carrier  the  receipt  of 
a  warehouseman  or  cotton  compress  company,  from 
whose  custody  the  goods  are  to  be  taken  by  the 
carrier,  and  the  issuance  of  a  bill  of  lading  by  the 
carrier's  agent  in  consequence  thereof.^  Especially 
is  this  true  where  the  compress  company  is  the 
carrier's  agent  for  compressing  the  cotton  as  pre- 
liminary to  a  more  convenient  transportation."  To 
complete  delivery  it  is  essential  that  the  property 
should  be  placed  in  such  a  position  that  it  may  be 
taken  care  of  by  the  agent  or  person  having  charge 
of  the  business  and  under  his  immediate  control." 
Even  the  placing  of  the  goods  on  the  vehicle  of  the 
carrier,  whether  it  is  a  wagon  or  a  ear,  ready  for 


transportation,  will  not  constitute  sufiicient  de- 
livery, where  this  is  not  done  in  pursuance  of  any 
previous  understanding  and  the  agent  has  no  notice 
from  which  an  acceptance  can  be  inferred;^  and 
of  course  there  is  no  delivery  where  a  car  is  loaded 
under  these  circumstances,  and  the  carrier's  agent 
on  being  notified  thereof  declines  to  ship  the 
goods.^ 

[$  309]  £.  When  Carrier's  Liability  as  Snch 
Attaches — 1.  In  Oeneral.^*  If  something  required 
by  law  or  contract  remains  to  be  done  by  the  ship- 
I>er  after  the  goods  are  put  into  the  hands  of  the 
agent  of  the  carrier  before  they  are  to  be  trans- 
ported, the  carrier  does  not  become  liable  as  carrier 
until  the  goods  are  ready  for  shipment.*"   As  other- 


ice,  If  we  were  to  permit  a  railroad 
corporation  to  escape  responsibility 
for  the  consequences  of  a  usage, 
which  its  own  trusted  agents  had 
permitted  to  grow  up,  and  be  acted 
upon"). 

88.  Wttzlcr  V.  Collins,  70  Ue.  290, 
35  AmR  327. 

89.  Demlng  v.  Merchants*  Cotton- 
Press,  etc..  Co.,  90  Tenn.  SOS,  17  SW 
89,  13  LRA  518. 

[a]  Bat  til*  hmt*  d*llT«T  of  b 
WUMUtns*  r«o*lpt  with  order  for  de- 
livery of  the  goods  to  the  carrier  Is 
not  a  constructive  delivory  where  the 
goods  are  destroyed  in  the  warehouse 
before  removal  by  the  carrier.  Stew- 
art V.  Gracy,  93  Tenn.  314.  27  SW 
664.  _^ 

fb}  Wnwr*  cotton  tnt«aaad  for 
■]ilpiii«iit  wu  de«tro7«4  while  yet  on 
the  compress  company's  platform,  It 
was  held  that  the  carrier  was  not 
liable,  although  a  bill  of  lading  had 
been  Issued.  Amory  Mfg.  Co.  v.  Oulf. 
etc.,  R.  Co..  89  Tex.  419.  37  SW  866, 
59  AmSR  66. 

[c]  It  la  not  nsgllffanos  on  the 
pan  of  tiM  aH^Mr  of  goods  by  rail 
to  leave  the  goods  on  the  company's 
platform  unguarded,  so  as  to  defeat 
recovery  on  an  insurance  polfcy  cov- 
ering the  goods.  St.  Iiouis,  etc.,  R. 
Co.  V.  Philadelphia  F.  Assoc.,  65  Ark. 
163.  18  SW  43. 

00.  Arthur  v,  Texas,  etc.,  R.  Co., 
204  U.  S.  605,  27  SCt  338.  51  1..  ed. 
590  rrev  139  Fed.  127,  71  CCA  891] 
(holding  that,  where  a  railway  com- 
pany has  no  other  placp  for  delivery 
of  cotton  than  the  stores  and  plat- 
form of  a  compress  company  where 
all  cotton  transported  by  It  is  com- 
pressed at  its  expense  and  by  Us 
order.  Its  acceptance  of,  and  exchange 
of  its  own  bills  of  lading  for  re- 
ceipts of  the  compress  company 
passes  to  it  the  constructive  posses- 
sion and  absolute  control  of  the 
cotton  represented  thereby  and  con- 
stitutes a  complete  delivery  of  It 
thereof;  nor  can  the  railway  company 
thereafter  divest  itself  of  responsf- 
billty  for  due  care  by  leaving  the 
cotton  In  the  hands  of  the  compress 
company  as  that  company  becomes 
its  agent);  Southern  R.  Co.  v.  Jones 
Cotton  Co..  167  Ala.  676.  53  S  899; 
St.  Louis,  etc..  R,  Co.'v.  Brass.  (Tex. 
Civ.  A.)  133  SW  1076:  Texas  Midland 
R.  Co.  V.  Edwards,  66  Tex.  Civ.  A. 
643.  121  SW  570:  Missouri,  etc.,  R. 
Co.  V.  Union  Ins.  Co..  (Tex.  Civ.  A.) 
39  SW  976  (holding  that  the  liability 
of  a  carrier  for  cotton  burned  In 
actual  possession  of  a  compress  com- 
pany to  which  It  has  been  delivered 
for  compression  and  subsequent  ship- 
ment, and  for  which  the  carrier  has 
IsKued  bills  of  lading  to  the  shipper, 
may  be  established  by  the  custom  of 
dealing  between  the  parties  whereby 
the  property  Is  treated  as  under  con- 
trol of  the  carrier  from  the  time  it 
l&aues  said  bills). 

91.  Grosvenor  v.  New  York  Cent. 
R.  Co..  39  N.  T.  34. 

93.  Kv. — Dunnlngton  v.  Ijoulsvllle. 
etc..  R.  Co..  153  Ky.  388.  155  SW  750. 

.  N.  C. — Basnlght  v.  Atlantic,  etc., 
R.  Co.,  Ill  N.  C.  592,  16  SE  323. 

Okl.' — Kansas  City.  etc..  R.  Co.  v. 


Cox.  2E  Okl.  774,  108  P  880.  32  LRA 

NS  313  and  note. 

Tex. — Houston,  etc..  R.  Co.  v. 
Hodde.  42  Tex.  4G7;  Yoakum  v.  Dry- 
den.  (Civ.  A.)  26  SW  312;  Ft.  Worth, 
etc.,  R.  Co.  V.  Riley,  (Civ.  A.)  1  SW 
446. 

Wis. — Glass  V.  Goldsmith,  22  Wis. 
488. 

93.  Basnlght  v.  Atlantic,  etc..  R. 
Co..  Ill  N.  C.  592.  16  SE  323;  Yoa- 
kum V.  Dryden,  (Tex.  Civ.  A.)  26  SW 
312. 

94.  Under  wliat  otronmstanoes  car- 
rier liable  as  wacelioiiaeman  for 
goods  tn  Its  cnstodr  awaiting  traua- 

portatloii  see  infra  S  323. 

96.  Ala. — Central  of  Georgia  R. 
Co.  v,  Sigma  Lumber  Co..  170  Ala. 
627.  64  S  205.  AnnCasl912D  965. 

Ark.— Kansas  City,  etc..  R.  Co.  v. 
Harnett,  69  Ark.  160.  61  SW  919. 

Colo. — Colorado,  etc.,  R.  Co.  v, 
Breniman,  22  Colo.  A.  1,  9,  125  P  855 
[cit  Cyc]. 

Ga. — Dixon  V.  Georgia  Cent.  R.  Co., 
110  Ga.  173,  36  SB  369. 

Kan, — Missouri  Pnc.  R,  Co.  v. 
Riggs.  10  Kan.  A.  578,  62  P  712. 

Kv, — Dunnlngton  v.  Louisville,  etc., 
R.  Co.,  153  Ky.  388.  155  SW  7B0. 

La. — Mente  v.  Illinois  Cent.  R.  Co., 
7  La.  A.  (Orleans)  154. 

Mich, — Sfapieton  v.  Grand  Trunk 
R.  Co.,  133  Mich.  187.  94  NW  739. 

Nebr. — Chicago,  etc.  R.  Co.  v.  Pow- 
ers. 73  Nebr.  816.  103  NW  678. 

N.  H. — Elkins  v,  Boston,  etc.,  R. 
Co..  23  N.  H,  275. 

N,  T. — London,  etc..  F.  Ins.  Co.  v. 
Rome,  etc.,  R.  Co.,  144  N.  Y.  200.  39 
NE  79.  43  AmSR  752;  Spade  v.  Hud- 
son River  R.  Co.,  16  Barb.  383, 

Tenn. — ^American  Lead  Pencil  Co. 
v.  Nashville,  etc.,  R.  Co..  124  Tenn. 
57,  134  SW  «13.  32  LRANS  823  (cit 
Cyc]. 

Tex. — Qulf.  etc,  R.  Co.  v.  Lowery. 
(Civ.  A.)  165  SW  992:  Gulf,  etc.,  R. 
Co.  V.  Pool,  10  Tex.  Civ.  A.  682.  31 
SW  688. 

[a]    AppUoationa  of  role. — (1)  The 

proprietor  of  a  tent  show,  on  Sunday 
afternoon,  loaded  part  of  his  outfit 
into  a  car  furnished  by  the  carrier, 
retaining  the  balance  for  use  the  fol- 
lowing night,  under  an  agreement 
with  the  carrier's  agent  that  he 
should  finish  loading  on  the  follow- 
ing morning,  when  the  car  was  to 
be  hauled  to  the  next  stopping  place. 
The  car  and  its  contents  were  de- 
stroved  by  Are.  without  negligence 
of  the  carrier,  before  the  time  came 
for  loading  the  remainder.  It  was 
held  that  there  had  been  no  delivery 
to  and  acceptance  by  the  carrier  for 
transportation  so  as  to  make  it  liable 
as  a  carrier  for  the  loss.  Burrowes 
V.  Chicago,  etc..  R.  Co..  86  Nebr.  497. 
123  NW  1028,  34  LRANS  220  [reh 
den  87  Nfhr.  142.  126  NW  1084,  34 
LRANS  220].  (2)  Where  goods  are 
delivered  to  a  carrier  to  be  shipped, 
but  are  not  to  be  shipped  until  other 
goods  which  are  to  be  shipped  with 
them  arc  delivered  the  next  morning, 
Its  liability  in  the  meantime  is  only 
that  of  a  warehouseman.  Missouri 
Pac.  R.  Co.  V.  Riggs,  10  Kan.  A.  578, 
G2  P  712.  (31  If  the  goods  are 
merely  placed  in  the  railroad  com- 


pany's depot  for  the  consignor's  con- 
venience, and  are  not  ready  for 
shipment  until  the  consignor  has 
done  something  further  to  them,  the 
railroad  company  Is  not  so  liable. 
Stapleton  v.  Grand  Trunk  R.  Co.,  133 
Mich.  187.  94  NW  739. 

[b]  Wliere  the  shipper  of  fmlt 
nsBd  tlie  warehouse  of  a  railway  com- 
pany for  the  purpose  of  assorting 
such  fruit  and  preparing  It  for  ship- 
ment, it  was  held  that  the  carrier's 
liability  for  the  fruit  did  not  attach 
until  the  exclusive  possession  and 
control  thereof  for  shipment  had  been 
delivered  to  the  carrier.  Reed  v. 
Philadelphia,  etc..  R.  Co..  8  Del.  176. 

[c]  Placing  of  cattle  in  pens  for 
oonvenlenoa  of  owner,^ — (1 )  Where 
cattle  are  placed  In  stock  pens,  not 
for  the  purpose  of  immediate  ship- 
ment, but  for  the  convenience  of  the 
owner  in  herding  them,  there  is  no 
such  delivery  and  acceptance  as  will 
make  the  carrier  liable  as  an  insurer. 
Chicago,  etc.,  R.  Co.  v.  Powers,  78 
Nebr.  816,  103  NW  878.  <2)  "It  Is 
undoubtedly  a  sound  legal  proposi- 
tion that  a  railway  company  which 
permits  stock  to  be  placed  In  the 
pens  which  It  has  prepared  by  the 
side  of  Its  tracks  to  facilitate  loading 
and  unloading  It  does  not  thereby 
receive  It  for  shipment,  or  take  pos- 
session or  assume  charge  of  It  as  a 
common  carrier  or  keeper.  The  limit 
of  its  liability  Is  for  the  exercise  of 
ordinary  care  in  the  construction  and 
maintenance  of  Its  pens."  Missouri, 
etc..  R.  Co.  V.  Byrne,  100  Fed.  3E9, 
361.  40  CCA  402. 

[dl  Placing  stock  In  pan  ralijMt 
to  nght  of  gbippn  to  removal- 
Where  a  railroad  company  constructs 
yards  by  the  side  of  Its  track  to  facil- 
itate the  loading  and  unloading  of 
stock,  it  Is  not  responsible  as  a  car- 
rier for  stock  placed  in  such  yards 
for  future  shipment,  but  subject  to 
the  right  of  the  shipper  to  remove 
for  feed  and  water,  before  the  ship- 
ment is  actually  made;  but  the  liabil- 
ity Is  that  of  an  ordinary  bailee. 
Chicago,  etc.,  R.  Co.  V.  Powers,  TS 
Nebr.  816,  103  NW  678. 

[e]  UablUty  of  canivr  aa  var«- 
honaeroan."  Where  a  carrier  conveys 
to  the  freight  depot  of  a  railroad 
company  goods  designed  for  ship- 
ment, and  aeposlts  them  on  the  plat- 
form of  such  depot,  where  such 
goods  are  customarily  delivered  to 
and  received  by  such  company  for 
shipment,  and  notifies  the  proper 
shipping  agent  of  such  company  of 
the  presence  of  such  goods  on  tha 
platform,  and  that  they  are  to  be 
shipped  to  a  certain  station  on  such 
railroad  after  one  of  the  articles  has 
been  properly  crated,  and  that  a 
person  will  come  and  crate  such  ar- 
ticle during  the  day.  and  the  agent 
of  the  company  expresses  his  assent 
to  what  is  said  and  proposed,  this 
amounts  to  the  delivery  of  such 
goods  to  the  railroad  company  and 
its  acceptance  of  the  custody  thereof 
as  warehouseman.  Fisher  v.  Lake 
.Shore,  etc..  R.  Co..  17  Oh.  CIr.  Ct,  491. 
9  Oh.  C!r.  Dec.  413. 

[f]  Waiver  of  tendar  for  Inunedl- 
ate  sUlpment. — A  carrier's  rule  that 


For  latar oaaaa,  deralopniMiti  and  obangea  In  the  law  see  cumulative  Annotations,  same  title,  pa»and  note  number. 
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wise  expressed  the  party  bringing  the  goods  must 
first  do  whatever  is  essential  to  enable  the  carrier 
to  commence,  or  to  make  needful  preparations  for 
tlic  service  required  from  it,  before  it  can  be 
made  liable  or  subject  to  responsibility  in  that 
capacity.**  Delivery  cannot  be  complete  if  any- 
thing remains  to  be  dune  by  the  shipper  before  the 
goods  can  be  sent  on  their  way.^^  But  if  the  tiling 
to  be  done  is  something  which  it  is  the  duty  of 
the  carrier  to  do,  without  further  act  on  the  part  of 
thi:  shipper,  then  the  liability  of  the  carrier  attaches 


at  once.**  The  risk  of  the  carrier,  as  such,  begins 
on  receipt  of  the  goods  for  immediate  transporta- 
tion," that  is,  as  soon  as  the  delivery  is  complete 
so  as  to  place  on  the  carrier  the  exclusive  duty  of 
seeing  after  their  safety.^  After  the  carrier  has 
received  tlie  goods  for  transportation  it  is  liable 
as  common  carrier,  not  merely  as  warehouseman, 
although  they  have  not  yet  been  loaded  for  imme- 
diate carriage.^  The  question  of  the  delivery  and 
acceptance  of  f»eight  for  immediate  delivery  is  not 
controlled  or  affected  by  any  delay  on  the  carrier's 


it  assumed  no  risk  for  cotton  placed 
on  its  ptatform  unless  tendered  for 
immediate  shipment  may  be  waived, 
and  where  ft  Accepts  cotton  Intended 
for  shipment  at  some  future  time, 
the  cotton  will  be  on  Its  platform 
with  the  carrier's  "consent,"  under 
Civ.  Code  (1902)  S  2135.  making  a 
carrier  responsible  for  loss  by  Are 
originating  on  Its  right  of  way.  ex- 
cept for  property  which  has  been 
placed  on  its  right  of  way  Illegally 
or  without  Its  consent.  Grlflln  v.  At- 
lantic Coast  Line  R.  Co..  89  S.  C. 
72  SE  46S. 

M.  London,  etc.,  F.  Ina.  Co,  v. 
Rome,  etc.,  R.  Co..  144  N.  Y.  200,  39 
NE  19.  43  AmSR  753. 

97.  Barron  v.  Eldredge,  100  Mass. 
455.  1  AmR  120.  To  same  effect 
Mente  v.  Illinois  Cent.  R.  Co.,  7  La. 
A.  (Orleans)  154  (where  it  was  said 
that,  while  It  la  true  that  the  cus- 
tody of  a  carrier  begins  as  soon  as 
the  goods  are  delivered  by  the  ship- 
per at  the  place  appointed  by  the 
carrier  for  thefr  reception,  and  before 
tbey  are  actually  placed  on  Its  cars 
or  vessels,  still  this  custody  is  not 
that  of  a  common  carrier,  but  that 
of  a  warehouseman,  unless  the  goods 
are  so  delivered  to  the  carrier  that 
It  may  Immediately,  and  without 
awaiting  any  further  action  on  the 
part  of  the  shipper,  commence  Its 
service  of  actual  transportation). 

98.  St.  Louis,  etc..  R.  Co.  v.  Mur- 
phy. 60  Arit.  333.  30  SW  419,  46  Am 
SR  202;  Grand  Tower  Mfg..  etc.,  Co. 
v.  UUman,  89  111.  244;  Illinois  Cent. 
R.  Co.  V.  Smyser.  38  III.  354,  87  AmD 
301;  Berry  v.  Southern  R.  Co.,  122 
N.  C.  1002.  30  SE  14. 

fa]  Tbnsi  if  the  goods  are  put  on 
Iroad  cars  with  notice  to  the  agent 
that  they  are  ready  for  shipment, 
the  delivery  is  as  effectual  as  though 
made  at  a  regular  depot  of  the  com- 
pany. St.  Louis,  etc.,  R.  Co.  v.  Mur- 
phy, GO  Ark.  333.  30  SW  419.  46  Am 
SR  202;  DI.Ton  v.  Georgia  Cent.  R. 
Co..  110  Ga.  173,  36  SE  369;  lilinoi.s 
Cent.  R.  Co.  v.  Smyser,  38  111.  354, 
S7  AmD  SOI;  Cincinnati  Grain  Co.  v. 
Ixuisvllle.  etc.,  B.  Co.,  146  Ky.  237. 
142  SW  374. 

[b]  WlMM  a  railroad  oompany 
-was  under  military  control,  (l)  the 
mere  fact  that  the  goods  were  al- 
lowed to  be  delivered  on  the  cars  of 
the  company  did  not  give  rise  to 
liability  for  them  as  common  carrier, 
where  It  was  necessary  to  secure 
permission  to  ship,  before  the  trans- 
portation could  commence.  Illinois 
Cent.  R.  Co.  v.  Hornberger,  77  III. 
467:  Illinois  Cent.  R.  Co.  v.  Ashmead, 
£8  111.  487.  (2)  But  the  fact  of  mili- 
tary control  alone  will  not  relieve 
the  railroad  company  which  accepts 
goods  for  transportation  from  Ila- 
Blliiy  therefor  as  common  carrier. 
Illinois  Cent.  R.  Co.  v.  Cobb.  64  III. 
128:  Illinois  Cent.  R  Co.  v.  McClellan, 
64  fll.  58,  5  AmR  S3. 

99.  Ala. — Central  of  Georgia  R. 
Co.  V.  Sigma  Lumber  Co.,  170  Ala. 
627,  54  8  20S,-  AnnCa8l912D  965; 
Southwestern  R-  Co.  V.  Webb,  48  Ala. 
585. 

Ark. — Lee  Line  Steamers  v.  Craig. 
Ill  Ark.  560,  164  SW  274  (and  not 
from  the  date  of  the  bill  of  lading); 
St.  Louis  Southwestern  R.  Co.  v. 
Mitchell.  101  Ark.  289,  142  SW  168. 
37  LRAKS  546;  St.  Louis,  etc..  R.  Co. 
V.  Burrow,  89  Ark.  178.  116  SW  198: 
Gamer  v.  St.  IjOuIs.  etc.,  R.  Co.,  79 
Ark.  363.  96  SW  187,  116  AmSR  83; 
Kansas  City,  etc.,  R.  Co.  v.  Barnett, 
[10  C.J.-1S] 


09  Ark.  150,  Gl  SW  919;  St.  Loula. 
etc..  K.  Co.  i\  Murphy,  60  Ark.  333, 
30  SW  419.  46  AmSR  202;  St.  Louis, 
etc.,  R.  Co.  V.  Neel,  56  Ark.  279,  19 
SW  963. 

Conn. — Clara  Turner  Co,  v.  New 
York,  etc.,  R.  Co..  86  Coim.  71,  84  A 
298,  AnnCasl913D  637  and  note. 

111. — Illinois  Cent.  R.  Co.  v.  Frank- 
enberg,  64  111.  88,  6  AmR  92;  St. 
Louis,  etc..  R.  Co.  v.  Montgomery,  89 
111.  335;  Fuller  v.  Illinois  Cent.  B. 
Co.,  164  111.  A.  284;  Corning  V.  Peoria 
etc.,  R.  Co,.  144  111.  A.  407. 

Ky. — Pittsburg,  etc.,  R.  Co.  v.  Amer- 
ican Tobacco  C'o.,  126  Ky.  582,  104 
SW  377.  31  KyL  1013;  Southern  R. 
Co.  V,  Smith.  126  Ky.  656.  660.  102 
SW  232.  31  KyL  243  [quot  Cyc]. 

Me. — Lord  v.  Maine  Cent.  R.  Co., 
105  Me.  255,  79  A  117. 

Mass. — Merrltt  v.  Old  Colony,  etc., 
R,  Co.,  11  Allen  80. 

Mo.— -Heading  v.  Chicago,  etc.,  B. 
Co..  165  Mo,  A.  123.  145  SW  1166. 

Nebr. — Burrowes  v.  Chicago,  etc., 
R.  Co.,  87  Nebr.  142,  126  NW  1084, 
34  LRANS  223  [den  reh  85  Nebr.  497, 
123  NW  1028,  34  LRANS  220];  Chi- 
cago, etc.,  R.  Co.  V.  Powers,  73  Nebr. 
816.  103  NW  678. 

N.  Y. — London,  etc.,  F.  Ins.  Co,  v, 
Rome,  etc.,  R.  Co.,  144  N.  Y.  200.  39 
NB  79,  43  AmSR  7E2;  O'Neill  v  New 
York  Cent,,  etc.,  R.  Co.,  60  N.  Y.  138; 
Ames  V.  Fargo,  114  App.  Div.  666,  99 
NYS  994;  Snelling  v.  Yetter,  25  App. 
IHv.  690,  49  NYS  917,  27  NYCIvProc 
168;  Rosenblum  v.  Weir,  113  NYS  620 
laff  132  App.  Dlv.  929  mem.  117  NYS 
ine  mem  (aff  197  N.  Y.  58.  90  NE 
353,  27  LRANS  480)]  (delivery  to 
driver  of  express  wagon). 

N,  C. — Berry  v.  Southern  R.  "  Co.. 
122  N.  C.  1002.  30  SE  14. 

Pa, — irnlted  Pruit  Co.  v,  Blseae.  26 
Pa.  Super.  170;  Heckel  v.  Brinker,  19 
Pa.  Dist.  777. 

Tenn. — Cincinnati,  etc.,  R.  Co.  v. 
Saulsbury.  115  Tenn.  40a.  90  SW  624, 
.*)  AnnCas  744;  Stewart  v.  Gracy,  93 
Tenn.  314,  27  SW  664;  Watson  v. 
.Memphis,  etc..  R.  Co.  9  Heisk.  255. 

Tex. — Gulf,  etc,  U.  Co.  v.  Trawlck, 
80  Tex.  270,  15  SW  568.  18  SW  948: 
East  Line,  etc..  R.  Co.  v.  Hall.  64  Tex. 
615;  Williamson  v.  Texas,  etc.,  R.  ("o-, 
(Civ.  A.)  138  SW  807:  Abbott  Gin  Co. 
V.  Missouri,  etc.,  R.  Co.,  57  Tex.  Civ. 
A.  263.  122  RW  284, 

Va. — Southern  Express  Co.  v.  Mc- 
VelRh.  20  Gratt.  (61  Va.)  264. 

Wyo. — Chicago,  etc.,  R.  Co.  v.  Pol- 
lock. 16  Wyo.  321,  93  P  847. 

Can. — Union  SS.  Co.  v.  Drysdale, 
32  Can.  S.  C.  379;  Mllloy  v.  Grand 
Trunk  R.  Co..  13  CanLTOccNotes  235. 

"The  liability  of  a  common  carrier 
for  goods  received  by  him  begins  as 
soon  as  they  are  delivered  to  him, 
his  agents  or  servants,  at  the  place 
appointed  or  provided  for  their  re- 
ception, when  they  are  in  a  fit  and 
proper  condition  and  ready  for  im- 
mediate transportation."  London, 
etc.,  P.  Ins.  Co.  v.  Rome,  etc.,  R.  Co.. 
144  N.  Y.  200,  206,  39  NB  79,  80,  43 
AmSR  762. 

[a]  Uto  stoek  ahlpauBts. — (1) 
Where  cattle  have  been  delivered  to 
and  accepted  by  a  railroad  company 
In  Its  loading  pens,  the  company  la 
liable  as  a  common  carrier  for  dam- 
ages to  the  cattle  from  the  time  of 
delivery.  Louisville,  etc..  R.  Co.  v. 
Stiles.  133  Ky.  788,  119  SW  786,  134 
AmSR  491;  Holland  v.  Chicago,  etc., 
R.  Co.,  139  Mo.  A.  702.  123  SW  987: 
Nelson  v.  Chicago,  etc.,  R.  Co.,  7S 
Nebr.    67,   110   NW   741;    Brown  v. 


Oregon-Washington  R„  etc.,  Co.,  63 
Or.  896,  128  P  38;  Gulf,  etc.,  R.  Co. 
v.  Trawlck.  80  Tex.  274.  15  SW  668, 
18  SW  948;  Texas,  etc.,  R.  Co.  v. 
Moore.  (Tex.  Civ.  A.)  119  SW  697; 
Galveston,  etc.,  R.  Co.  v.  Jackson, 
(Tex.  Civ.  A.)  37  SW  255;  Inter- 
national, etc..  R.  Co.  v.  Dimmit 
County  Pasture  Co.,  5  Tex.  Civ.  A. 
186,  23  SW  764.  (2)  Where  part  of 
the  live  stock  Is  loaded  and  the  re- 
mainder la  placed  In  the  carrier's 
pens  for  Immediate  shipment  there  is 
a  delivery  to  It.  Moss  v.  Missouri, 
etc.,  R.  Co.,  163  Mo.  A.  602,  134  SW 
1070.  (3)  Delivery  of  live  stock  to 
a  carrier  Is  complete,  so  that  its  lia- 
bility as  such  attaches,  where  the 
shipper  applies  to  the  carrier's 
freight  agent  for  transportation,  and, 
at  his  direction,  places  the  animals 
in  the  usual  place  for  receiving  them 
for  shipment,  the  agent  being  then 
notlfled  thereof,  and  taking  directions 
for  their  shipmenL  Lackland  v. 
Chicago,  etc.,  R.  Co..  101  Mo.  A.  420. 
74  SW  505.  (4)  Where  horses  are 
kept  in  a  carrier's  stock  pens  for  a 
time  under  conditions  during  that 
period  imposing  no  responsibility  on 
the  carrier,  when  they  are  actually 
surrendered  Into  the  carrier's  posses- 
sion and  control,  although  without 
change  of  location,  and  the  carrier 
accepts  them  for  transportation,  the 
previous  facts  become  of  no  con- 
sequence except  as  bearing  on  the 
question  of  the  time  of  delivery  and 
when  the  carrier's  liability  began, 
rhicago.  etc.,  R,  Co,  v.  Pollock.  16 
Wyo.  321.  93  P  847.  (5)  Where  a 
carrier  received  freight  for  transpor- 
tation, although  It  had  no  trains 
scheduled  to  carry  it  until  the  follow- 
ing day,  and  the  shipper  knew  the 
facts  and  understood  that  the  goods 
would  be  stored  in  the  depot  until 
the  following  day,  the  carrier,  while 
holding  the  goods  at  the  depot,  was 
liable  as  a  carrier,  and  not  as  a 
warehouseman.  Southern  R.  Co.  v. 
Smith,  102  SW  232.  31  KyL  243. 

Ibj  AtUmyUA  llnitalioii  of  11a- 
blUty  in  reoa^t.— Where  a  railroad 
company  furnishes  cars  as  a  common 
carrier  for  purposes  of  transports^ 
tlon,  receives  a  consignment  of  grain 
for  shipment,  and  Is  notified  of  its 
destination,  its  liability  as  a  common 
carrier  Is  nxed,  independent  of  state- 
ments In  its  bill  of  lading,  and  it  can- 
not escape  such  liability  by  issuing 
one  in  the  form  of  a  track  or  ware- 
house receipt  after  the  destruction  of 
the  consignment.  Cleveland,  etc.,  R. 
Co.  v.  Wilson,  99  111.  A.  367. 

1.  Milne  v.  Chicago,  etc.,  R.  Co., 
165  Mo.  A.  465,  185  SW  85. 

3.  La,— Greenwood  v.  Cooper,  10 
La.  Ann.  796;  Barrett  v.  Salter,  10 
Rob.  434. 

Mass. — Fitchburg,  etc.,  R.  Co.  v. 
Hanna.  6  Gray  539,  66  AmD  427. 

N.  Y. — London,  etc.,  F.  Ina.  Co.  V. 
Rome,  etc.,  R.  Co.,  114  N.  Y.  200,  S» 
NE  79,  43  AmSR  752. 

S.  C— Griffin  v.  Atlantic  Coast  Line 
R.  Co.,  89  S.  C.  647,  72  SB  468. 

Tex.— Abbot  Gin  Co.  v.  Missouri, 
etc.,  R.  Co.,  57  Tex.  Civ.  A.  263.  122 
SW  284;  Missouri,  etc.  R.  Co.  v. 
Beard,  34  Tex.  Clv.  A.  188,  78  SW 
253. 

Wis.— S<^mldt  V.  Chicago,  etc.,  R. 
Co.,  90  Wis.  504.  63  NW  1057. 

MaMlHy  of  tlis  oanier  as  wars- 
lunusnan  see  infra  S  346. 

"ThlB  is  to  be  so,  although  they  are 
not  Immediately  put  In  ftlnere,  but 
are  first,  for  fats  own  convenience. 
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part  in  placing  the  goods  in  transit."  And  the 
circumstance  that  hoth  parties  knew  and  ander- 
stood  that  the  carrier  had  no  ears  ready  £or  imme- 
diate shipment  of  the  goods  does  not  change  the 
result,  inasmuch  as  the  goods  are  to  be  held  merely 
for  carriage,  and  are  to  be  forwarded  without 
further  orders  at  the  earliest  practicable  moment.^ 
[$  310]  2.  DeliTery  with  Dinctioiu  to  Eold  until 
Fiuther  Orders.  It  is  well  settled  that,  where  the 
carrier  is  directed  by  the  shipper  do  that  which 
is  incompatible  with  its  common-law  duty  as  car- 
rier, as,  for  instance,  not  to  forward  the  goods 
until  further  orders,  there  is  no  such  delivery  and 
acceptance  as  will  render  the  carrier  liable  as 
such.^  Under  these  circumstances  it  is  liable  only  as 
an  ordinary  bailee,  so  long  as  such  special  instruc- 
tions are  operative."  Where  the  shipper  revokes 
the  order  and  gives  orders  to  forward  the  goods, 
the  liability  as  carrier  immediately  attaches.*^ 

311]  3.  Failure  to  aire  Shipping  Directions. 
A  well  settled  general  rule,  which  is  hardly  more 
than  a  repetition  of  the  proposition  stated  in  the 
preceding  section,  is  that  notwithstanding  the  goods 


and  as  only  preparatory  to  the  voy- 
age or  Journey,  temporarily  depos- 
ited on  his  wharf  or  in  hla  store.  In 
such  case,  the  deposit  is  a  mere  ao- 
oeaaory  to  the  carriage,  and  does  not 

Kstpone  the  commencement  of  his 
■blllty  as  a  common  carrier  to  the 
time  when  they  shall  be  actually  put 
In  motion  towards  the  place  of  thetr 
destination."  Fltchburg,  etc.,  R.  Cov 
V.  Hanna,  72  Mass.  539,  541,  66  AmD 
424. 

[a]  As  otherwiM  txprMsed  on  a 

proper  delivery  and  acceptance  of  the 
goods,  the  carrier's  liability  Is  the 
same  as  when  the  goods  are  in  tran- 
sit, unless  it  has  been  modified  by  a 
special  contract  with  the  shipper. 
Pittsburgh,  etc.,  R  Co.  v.  Barrett,  86 
Oh.  St.  448. 

[b]  Where  delay  In  shipment  was 
dne  to  failure  of  the  company  to  fur- 
nish cars,  it  was  held  that  the  car- 
rier was  liable  for  the  goods,  al- 
though by  the  shipping  contract  the 
shinpef  was  required  to  load  the 
freight.  London,  etc.,  F.  Ina,  Co.  v. 
Rome,  etc.,  R.  Co.,  114  N.  Y.  200,  39 
NK  79,  43  AmSR  752. 

3.  Colorado,  etc.,  R.  Co.  v.  Breni- 
man,  22  Coio.  A.  1,  125  P  855;  White- 
hurst  V.  Texas,  etc.,  R.  Co.,  131  La, 
139,  59  S  42;  Meyer  v.  Vicltsburg,  etc.. 
R.  Co.,  41  La.  Ann.  639.  6  S  218,  17 
AmSR  408;  Moaes  v.  Boston,  etc.,  R. 
Co..  24  N.  H.  71,  55  AmD  222;  Lon- 
don, etc.,  P.  Ins.  Co.  v.  Rome,  etc.,  R. 
Co.,  144  N.  Y.  200.  39  NE  79,  43  AmSR 
752. 

[a]  Thus,  a  railroad  company  is 
liable  for  cotton  burned  on  a  freight 
platform  at  a  station  where  no  agent 
was  maintained,  where  the  shipment 
could  have  been  received  on  a  local 
freight  train  which  pa.ssed  the  day 
before  the  (ire.  but  which  did  not  stop 
through  failure  of  an  agent  to  give 
an  order.  Whitehurst  v.  Texas,  etc., 
R.  Co.,  131  La  139,  59  S  42. 

4.  Wade  v.  Wheeler,  3  Lans.  {N. 
Y.)  201  [aff  47  N.  Y.  658  mem]. 

B.  Ark. — St.  Louis,  etc..  R.  Co.  v. 
Citizens'  Bank.  87  Ark.  2B.  112  SW 
154,  128  Am.SR  17. 

N.  II.— Moses  V.  Boston,  etc.,  R. 
Co..  24  N.  H.  71.  55  AmD  222. 

N.  Y.— O'Neill  V.  New  York  Gent., 
etc..  n.  Co..  60  N.  Y.  13S;  Rogers  v. 
Wheeler.  52  N.  Y.  2fi2;  Wade  v. 
Wheeler.  3  Lans.  201  faff  47  N.  Y. 
658  mcml;  Spnde  v.  Hudson  River  R. 
Co..  16  Barb.  383. 

Tex. — Gulf,  etc..  R.  Co.  v.  Pool.  10 
Tex.  Civ.  A.  682,  31  SW  688. 

Va. — Southern  Express  Co.  v.  Mc- 
Veigh, 20  Gratt.  (61  Va.)  264. 

Wis. — Schmidt  v.  Chicago,  etc.,  R. 
Co..  90  Wis.  r.04.  6.1  NW  1057. 

5.  Ark.~St.  Lnuia.  etc.,  R.  Co.  v. 
Citizens'  Bank,  87  Ark.  26,  112  SW 
164,  12S  Am.^R  17. 


N.  Y.— O'Neill  V.  Now  York  Cent., 
etc.,  R.  Co..  CO  N.  Y.  138. 

N.  C. — ^Wells  V.  Wilmington,  etc., 
R.  Co.,  SI  N.  C.  47,  72  AmD  666. 

Okl. — Kansas  City,  etc.,  R.  Co.  v. 
Cox.  26  Okl.  774,  108  P  380,  32  LRA 
NS  813 

Tex.-^ulf,  etc.,  R.  Co.  v.  Pool,  10 
Tex.  Civ.  A.  682,  31  SW  688. 

7.  Southern  Express  Co.  v.  Mc- 
Veigh, 20  Gratt.  (61  Va.)  264. 

8.  Ala. — Louisville,  etc.,  R.  Co.  v. 
Elcbols,  97  Ala.  666,  12  8  304  (evi- 
dence held  Insufllcient  to  show  oral 
shipping  directions);  Alabama  Great 
Southern  R.  Co.  v.  Mt.  Vernon  Co., 
84  Ala.  178,  4  S  356. 

111. — Fuller  V.  Illinois  Cent.  R.  Co., 
164  111.  A.  284. 

Mich. — Michigan  Southern,  etc.,  R. 
Co.  V.  Shurtz,  7  Mich.  515. 

N.  C. — Basnight  v.  Atlantic,  etc.,  R. 
Co..  Ill  N.  C.  592.  16  SE  823. 

Okl.— Kansas  City,  etc,  R.  Co.  v. 
Cox.  25  Okl.  774,  108  P  180,  32  LRA 
NS  313  and  note. 

[a]  Season  for  ml*. — "If  the 
company  can  not  carry  them  because 
Ignorant  of  the  contemplated  desti- 
nation, or  because  no  destination  has 
been  concluded  upon  by  the  owner, 
it  would  be  gross  Injustice  to  hold 
them  subject  to  the  extraordinary 
liabilities  of  common  carriers  while 
thus  awaiting  the  determination  of 
their  owner.  '  Michigan  Southern, 
etc..  R.  Co.  V.  Shurtz.  7  Mich.  516,  518. 

[b]  Xnle  applied^— (1)  Notwith- 
standing the  loading  of  goods  on  a 
car  furnished  by  the  company,  there 
can  not  bo  said  to  bo  a  delivery  for 
transportation  where  no  directions 
have  been  given  as  to  their  destina- 
tion. Basnight  v.  Atlantic,  etc,  R. 
Co..  Ill  N.  C,  592.  16  SE  323.  (2) 
Where  cars  were  switched  off  onto  a 
sidetrack,  to  remain  there  until  ship- 
ping directions  wore  given,  defend- 
ant did  not  become  a  common  carrier 
in  respect  to  the  freight  thereon  until 
shipping  directions  were  furnished, 
although  U  had  been  the  custom  of 
the  carrier  to  receive  freight  without 
other  notice  than  Its  being  placed  on 
the  sidetrack.  Alabama  Great  South- 
ern R.  Co.  V.  Mt.  Vernon  Co.,  84  Ala. 
173.  4  S  35S. 

9.  Centra!  of  Georgia  R.  Co.  v. 
Sigma  Lumber  Co.,  170  Ala.  627,  54  S 
205.  AnnrasI912D  965. 

10.  Dixon  v.  Central  of  Georgia  R. 
Co..  no  Ca.  173,  35  SE  369:  Stewart 
V.  Bremer,  63  Pa.  268  (holding  that, 
although  a  carrier  has  tahen  posses- 
sion nf  the  goods.  If  the  freight  is  to 
he  prepaid,  he  may  refuse  to  carry 
them  until  payment  Is  made). 

11.  To  ooustltnte  relation  of  car- 
rier and  shipper  see  supra  I  25i. 

12.  U.  S. — Brower  v.  The  Water 
Witch.  4  P.  Cas.  No.  1,971,  19  HowPr 


are  in  ,the  actual  custody  of  the  carrier,  its  liability 
as  such  does  not  attach  before  shipping  directions 
have  been  given,  and  that  its  liability  is  that  of  a 
warehouseman  only.^  And  while  it  would  seem  that 
this  principle  might  be  rendered  inoperative  by 
custom  or  special  contract,  the  implication  that  the 
carrier  assumes  the  duty  of  immediate  transporta- 
tion and  its  responsibility  of  an  insurer,  without 
knowing  to  what  place  and  to  whom  goods  are  to 
be  shipped,  must  be  clear.' 

312]  4.  Failure  to  Prepay  Freight.  If  by 
the  provisions  of  the  contract  of  shipment,  prepay- 
ment of  freight  is  required,  the  carrier  cannot  be 
held  liable  as  insurer  until  payment  of  freight  is 
made,  notwithstanding  its  possession  of  the  goods.^" 

313]  5.  Necessi^  i<a  Issuance  of  BeoBipt  or 
Bill  of  Lading.^^  The  liability  of  the  carrier  as 
common  carrier  begins  with  the  actual  delivery  of 
the  goods  for  transportation,  and  not  merely 
with  the  formal  execution  of  a  receipt  or  bill  of 
lading;  the  issuance  of  a  bill  of  lading  is  not  neces- 
sary to  complete  delivery  and  acceptance."  Even 
where  it  is  provided  by  statute  that  liability  com- 

(N.  Y.)  241;  Snow  v.  Carruth,  22  F. 
Cas.  No.  13,144,  1  Sprague  824. 

Ark, — St.  Louis,  etc.,  R.  Co.  v.  Bur- 
row. 89  Ark.  178,  116  SW  198:  Garner 
V.  St.  Louis,  etc.,  R.  Co.,  79  Ark.  353, 
96  SW  187,  116  AmSR  83:  Pine  Bluff, 
etc..  R.  Co.  V.  McKenile,  76  Ark.  IOC 
86  SW  834;  St  Louis,  etc..  R.  Co.  v. 
Neel,  66  Ark.  279.  19  SW  968. 

Ga. — Central  of  Georvla  R.  Co.  v. 
Bird.  10  Ga.  A.  428,  73  SB  699. 

111. — Illinois  Cent.  R.  Co.  v.  Smy- 
ser.  38  111.  354,  87  AmD  801. 

Ky. — Dunnlngton  v.  Louisville,  etc, 
R.  Co.,  168  Ky.  888,  392.  155  SW  750 
Icit  Cycl. 

Mo. — Morrison  Grain  Co.  v.  Hla- 
Bourl  Pac  R.  Co.,  182  Mo.  A.  839,  170 
SW  404. 

N.  Y. — ^Lakeman  v.  Orlnnell,  18  N. 
T.  Super.  625. 

N.  C.— Berry  v.  Southern  R.  Co., 
122  N.  C.  1002,  80  SB  14. 

Tex. — Texas  Midland  R.  Co.  v.  ISd- 
wards,  B«  Tex.  Civ.  A.  843.  121  SW 
5  70  (where  it  was  said  that 
the  fact  that  the  bill  of  lading' 
had  not  been  Issued  la  not  the  sole 


criterion  as  to  liability  on  the  part 
of  the  carrier;  that  If  the  facts  snow- 
delivery  to  the  railroad  for  Imme- 
diate transportation,  then  Its  liability 
as  common  carrier  has  attached) ; 
Missouri,  etc..  R.  Co.  v.  Beard.  34 
Tex.  Civ.  A.  188,  78  SW  253;  Gulf,  etc^ 
R.  Co.  v.  Compton,  (Civ.  A.)  38  SVr 
220. 

Compare  American  Lead  Pencil  Co. 
v.  Nashville,  etc.,  R.  Co.,  124  Tenn.  57. 
69,  134  SW  613,  32  LRAN.S  323  (hold- 
ing that,  where  a  car  was  loaded  and 
standing  at  the  shipper's  warehouse 
on  a  siding  constructed  for  Its  con- 
venience. But  the  shipper  had  not 
made  out  a  bill  of  lading  and  pre- 
sented it  to  the  carrier's  agent  to  be 
signed,  although  ample  time  had 
elapsed  after  the  car  was  loaded  for 
the  shipper  so  to  do.  there  was  no 
constructive  delivery  of  the  car  to 
the  carrier,  so  as  to  make  It  liable 
for  the  goods  on  its  destruction  by 
Are,  In  this  case  the  court  said: 
"It  will  be  noted  that  two  things  re- 
mained to  be  done  In  order  to  com- 
plete the  relationship  of  shipper  and 
carrier  as  to  the  car  In  controversy. 
One  of  these  things  was  to  be  done 
by  the  shipper;  that  is.  the  prepar- 
ation and  presentation  for  signature 
of  the  bin  of  lading. '  This  was  never 
done  by  It"). 

"Nor  Is  the  Issual  of  a  bill  of  lad- 
ing by  the  carrier  necessary  to  show 
the  delivery  of  the  goods  to  it  or  its 
acceptance  of  them.  A  bill  of  lading 
Is  merely  evidence  of  the  fact  of  de- 
livery and  accentanoe,  and  the  issual 
of  a  bill  of  lading  Is  not  conclusive 
evidence  of  delivery  to  or  acceptance 
by  the  carrier,  nor  Is  the  non-issual 
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mences  with  the  issuance  of  the  bill  of  lading, 
actual  delivery  and  acceptance  are  sufficient  to 
bind  the  carrier."  The  Carmack  amendment  re- 
quiring the  carrier  to  issue  a  bill  of  lading  for 
goods  shipped  does  not  affect  the  operation  of  this 
rule;  it  is  nowhere  said  in  such  statute  that  the 
carrier's  liability  will  not  attach  until  the  bill  of 
lading  has  been  issued." 

314]  F.  Authority  of  Carrier's  Agent  to 
Beceive — 1.  In  OeneraL^^  Delivery  of  goods  for 
transportation,  to  one  who  is  not  the  person  ordi- 
narily intrusted  with  the  duty  of  receiving  goods 
for  transportation,  is  not  such  a  delivery  as  will 
bind  the  carrier.^"  If  there  is  a  question  as  to 
whether  the  delivery  in  a  particular  instance  was 
to  the  conductor  of  a  train,  to  the  driver  of  a  coach, 
or  to  the  captain  of  a  boat  in  his  individual  capacity, 
or  as  agent  for  bis  employer,  then  to  charge  the 
carrier  it  must  appear  that  the  goods  were  received 
by  him  with  authority  to  act  as  agent  of  the  em- 
ployer, and  with  the  understanding  that  he  was 
acting  in  that  capacity.*'  A  delivery  of  goods,  for 
shipment,  to  an  agent  of  the  carrier  who  is  duly 
authorized  or  clothed  with  apparent  authority  to 
receive  them,  and  who  has  been  accustomed  to  re- 
ceive goods  tendered  for  carriage,  is  a  sufficient 
delivery  to  bind  the  carrier.^^  And,  where  by  cus- 
tom or  usage  the  person  to  whom  the  goods  are  in- 
trusted is  one  recognized  by  the  carrier  as  the 
proper  person  to  receive  such  goods  for  transpor- 
tation, the  carrier  will  be  liable,  no  matter  what 
particular  relation  the  person  may  otherwise  bear 
to  the  carrier."  By  acceptance  of  the  freight 
paid  by  reason  of  s  shipper's  bargaining  with  a 
certain  person,  the  carrier  is  estopped  to  deny  such 


person's  authority  to  make  the  contract.*'  The 
same  person  may  act  as  agent  for  the  carrier  to 
receive,  as  well  as  agent  for  the  shipper  to  deliver, 
and  in  such  case  the  question  of  delivery  will  de- 
pend on  whether  or  not  such  person  has  acted  in 
the  capacity  of  agent  for  the  carrier  in  receiving." 
The  agent  may  have  authority  to  receive  at  another 
place  than  that  ordinarily  designated  for  the  receipt 
of  goods,  and  if  he  does  receive  within  the  scope 
of  his  authority  the  carrier  will  be  bound,  although 
the  place  of  receipt  is  not  the  place  where  goods  are 
usually  delivered  for  transportation.^^  But  the 
authority  of  the  carrier's  agent  to  receive  at  an- 
other place  than  that  ordinarily  designated  for  ac- 
ceptance of  goods  for  transportation  must  be  shown, 
as  a  mere  delivery  will  not  be  held  to  charge  the 
carrier.''^ 

315]  2.  Station  Agents.  Ordinarily  it  is 
necessary  in  delivering  goods  to  a  railroad  company 
as  carrier  that  the  goods  be  delivered  at  a  station 
to  an  authorized  agent.^  But  acceptance  by  a 
railroad  station  agent  of  freight  tendered  for  trans- 
portation at  the  station  will  bind  the  carrier;  his 
authority  will  be  presumed."  But  such  presump- 
tion applies  only  when  the  goods  were  tendered  at 
the  station,  the  regular  place  for  the  reception  of 
the  goods,  and  does  not  exist  where  the  tender  was 
made  at  some  other  point,  in  which  instance  his 
authority  must  be  clearly  proved.^*  Where  the 
station  agent,  without  authority  to  receive  certain 
goods,  permitted  the  shipper  to  load  them  into  a  car 
and  immediately  telegraphed  to  headquarters  for 
instructions,  and  was  directed  to  refuse  to  receive 
the  goods  and  at  once  informed  the  shipper,  there 
is  no  ftce^tance  for  shipment.'^    Delivery  of  an 


of  the  bill  of  lading:  conolusive  of  the 
fact  that  there  has  been  no  delivery 
or  acceptance,"  Dunnlngtonv,  Loula- 
vHle.  etc,  R.  Co..  163  Ky.  388,  392, 
155  SW  7B0  [cit  Cyc]. 

[a]  Bui*  avpllea. — (1)  A  deposit 
of  ^ooda  in  defendant's  freight  depot, 
with  the  agreement  that  they  shall 
be  shipped.  Is  sutTlclent  to  make  de- 
fendant liable  for  their  value  when 
destroyed  by  fire,  although  no  ship- 
ping bill  or  contract  in  writing  was 
made.  Meloche  v.  Chicago,  etc.,  li. 
Co.,  118  Mich.  69,  74  NW  301.  (2) 
Where  goods  were,  in  accordance  with 
custom,  put  on  cars  on  a  sidetrack,  the 
company  became  liable  therefor,  al- 
though destroyed  before  the  issuance 
of  a  bill  of  lading.  Illinois  Cent.  R. 
Co.  V.  Smyser.  38  lU.  354.  87  AmD  301. 

13.  International,  etc.,  R.  Co.  v. 
Diramlt  County  Pasture  Co.,  5  Tex. 
Ciy.  A.  186,  23  SW  754. 

14.  Morrison  Grain  Co.  v.  Missouri 
Pac.  R.  Co..  182  Mo.  A.  339,  347,  170 
SW  404  (where  the  court  said:  "If 
the  carrier  chose  to  accept  and  begin 
the  transportation  of  goods  without 
issuing  a  bill  of  lading  it  would  be 
violating  the  act  referred  to,  but  the 
relation  of  shipper  and  carrier  would 
exist  none  the  less").    See  supra  {  172. 

16.  Aatborltr  of  agent  to  mttke 
contraotB  see  generally  supra  fi|  297- 
303. 

16.  Trowbridge  v.  Chaptn.  23 
Conn.  59B;  Chouteau  v.  The  Steam- 
boat St.  Anthony.  16  Mo.  216;  Blanch- 
ard  v.  Isaacs.  3  Barb,  (N.  Y.)  388. 

17.  Elkins  v.  Boston,  etc.,  R.  Co.. 
23  N.  H.  276;  Blanchard  v.  Isaacs.  3 
Barb.  (N.  Y.)  388;  Farmers',  etc.. 
Bank  v.  Champlain  Transp.  Co.,  23 
Vt.  186.  56  AmD  68;  Young  v.  Cana- 
dian Pac.  R.  Co.,  1  Man.  205. 

18.  Dak. — Waldron  v.  Chicago,  etc., 
TL  Co.,  1  Dak,  351.  46  NW  456. 

Del. — Truax  v.  Philadelphia,  etc.,  R. 
Co.,  8  Del.  233. 

Iowa. — Cobb  Illinois  Cent.  R,  Co.. 
38  Iowa  601, 

Ky.—PottB  V,  Bowler,  1  Ky.  Op.  133. 

Mass. — Nichols  v.  Smith,  115  Mass. 
33S. 


Mo. — Minter  V.  Pacific  R.  Co.,  41 
Mo.  603.  97  AmD  288;  Milne  v.  Chi- 
cago, etc.,  R.  Co.,  156  Mo.  A.  466,  136 
SW  85. 

N.  Y, — Rogers  V.  Wheeler,  52  N.  T. 
262;  Grosvenor  v.  New  York  Cent.  R. 
Co.,  39  N.  Y.  34. 

JJ.  C. — Harrell  v.  Wilmington,  etc., 
R.  Co.,  106  N.  C.  258,  11  SE  288. 

Wis. — Gleason  v.  Goodrich  Transp. 
Co^  32  Wis.  85,  14  AnrR  71«. 

Eng. — Inkfleld  v.  Paokington,  2  0. 
&  P.  699,  12  ECL  755;  Giles  v.  Taff 
Vale  R.  Co.,  2  E.  &  B.  822,  75  ECL. 
822.  118  Reprint  975:  Cobban  v. 
Downe,  5  Esp.  41:  McCourt  v.  Lon- 
don, etc.,  R.  Co.,  Ir.  R.  3  C.  L.  107; 
Wilson  V.  York,  etc.,  R.  Co.,  17  L.  T. 
Rep.  N,  S.  223. 

The  frequent  exercise  by  a  per- 
son of  power,  of  which  the  principal 
may  be  presumed  to  have  notice,  may 
be  regarded  by  a  person  dealing  with 
him  aa  sufficient  evidence  of  his  au- 
thority to  act,"  Pacifto  Express  Co. 
V,  Black,  8  Tex,  Civ.  A,  368,  366,  27 
SW  830. 

19.  Ala. — Hosea  v.  McCrory,  12 
Ala.  849 

Mo. — Minter  v.  Pacific  R.  Co..  41 
Mo.  503.  97  AmD  286;  Chouteau  v.  The 
Steamboat  St.  Anthony,  11  MO.  226. 

N.  H. — Mayall  v.  Boston,  etc,  R. 
Co..  19  N.  H,  122.  49  AmD  149;  Bean 
V.  Sturtevant,  8  N,  H.  146,  28  AmD 
389. 

N.  Y. — Rogers  v.  Wheeler.  52  N.  Y. 
262;  Ball  v.  New  Jersey  Steamboat 
Co..  1  Daly  491;  Rogers  v.  Long 
Island  R.  Co.,  38  HowPr  289. 

N.  C. — Katzensteln  V,  Raleigh,  etc 
R.  Co.,  84  N.  C.  688. 

S.  C. — McClure  v.  Richardson,  24 
S.  C.  L.  215.  33  AmD  105. 

Vt. — Landon  v.  Proctor,  39  Vt,  78; 
Farmers",  etc..  Bank  v.  Champlain 
Transp.  Co.,  23  Vt.  186,  56  AmD  68- 

[a]  niuBtratlon, — One  who  before 
and  after  goods  have  been  delivered 
had  been  acting  as  fre'prht  a^ent  by 
appointment  and  with  the  knowledge 
of  the  regular  appointed  apent  has 
authority  to  bind  the  carrier  by  his 
acceptance  of  the  shipment;  the  car- 


rier is  bound  to  know  by  whom  its 
depot  is  kept  and  by  whom  its  busi- 
ness is  transacted.  Potts  v.  Bowler, 
1  Ky.  Op.  133. 

[b}  AAvartlsnneiit  by  n  ourlw 
tliAt  a  SMfdal  meaaangcF  is  sent  tn 
charge  of  goods  does  not  show  au- 
thority of  such  messenger  to  contract 
for  or  to  receive  freight.  Thurman 
V.  WellB,  18  Barb,  (N.  T.)  BOO. 

ao.  Beard  v.  Steele,  34  U.  C.  Q.  B. 
43. 

31.  The  Guiding  Star,  53  Fed.  936 
[aff  62  Fed.  407,  10  CCA  4S4];  Barter 
V.  Wheeler,  49  N.  H.  9.  6  AmR  434; 
Sumner  v.  Charlotte,  etc.,  R.  Co.,  78 
N.  C.  289. 

83.  Georgia  Southern,  etc.,  R.  Co, 
V.  Marchman,  121  Ga.  235.  48  SE  961; 
Phillips  V.  Earle,  8  Pick.  (Mass.)  182; 
Cronkite  v.  Wells.  32  N.  T.  247;  Thur- 
man V.  Wells.  18  Barb.  (N.  Y.)  600; 
Southern  Express  Co.  v.  McVelBh.  20 
Gratt.  (61  Va.)  264. 

33.  See  cases  Infra  %  315  note  26. 

34.  Truax  V.  Philadelphia,  etc..  R. 
Co.,  8  Del.  233:  Rosenfeld  v.  Central 
Vermont  R.  Co.,  HI  App.  Dlv.  371, 
97  NYS  905. 

36.  St.  Louis,  etc.,  R.  Co.  v.  Cav- 
ender,  170  Ala.  601.  54  S  54;  Milne  v. 
Chicago,  etc..  R.  Co.,  155  Mo.  A.  465, 
135  SW  85;  Rogers  v.  l-ong  Island  R. 
Co..  2  Lans.  {N.  Y.)  269;  Harrell  v. 
Wilmington,  etc..  R.  Co.,  106  N.  C, 
258.  II  SE  286. 

36.  Newport  News,  etc.,  R.  Co.  v. 
Reed,  10  KyL  1020;  Dwight  v.  Brew- 
ster, 1  Pick.  (Mass.)  50,  11  AmP  133; 
Missouri  Coal,  etc.,  Co.  t.  Hannibal, 
etc..  R.  Co.,  35  Mo.  84;  Cronkite  v. 
Wells,  32  N.  Y.  247. 

[a]  JSuOmx  what  oirownKtanoM 
authority  axlatB, — An  agent  of  a  rail- 
way company,  having  authority  to 
contract  to  place  cars  at  points  other 
than  stations  for  receiving  freight, 
can  contract  to  receive  suth  freight 
when  depoFitfed  along  the  line  to 
await  the  arrival  of  the  cars.  Geor- 
gia, etc..  Southern  R.  Co.  v.  March- 
man.  121  Oa.  235.  48  SE  961. 

37.  Tllley  v,  Norfolk,  etc.,  R.  Co., 
162  N.  C.  37,  77  SF**"  *~ 
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express  package  to  one  in  charge  of  a  depot  is  a 
delivery  to  the  express  company,  it  being  shown 
that  the  employees  of  the  railroad  company  were 
in  the  custom  of  so  receiving  packages  for  the  ex- 
press company.^ 

[$  316]  3.  Drirers,  Dn^men,  and  Porters.  An 
express  driver  is  the  general  agent  of  the  carrier  to 
collect  goods  for  carriage.^  So  the  carrier  is 
bound  by  the  acceptance  of  goods  by  its  draymen 
who  are  accustomed  to  collect  goods  and  packages 
at  the  houses  of  the  carrier's  customers.  But  if 
a  parc^  is  placed  in  the  custody  of  a  driver  to 


carry  for  his  own  gain,  and  not  for  the  profit  of  his 
master,  the  latter  is  not  liable  in  case  the  parcel 
is  not  delivered."  A  carrier  by  wagon  who  sends 
his  team  on  his  own  business  under  the  care  of  a 
driver  who  has  never  contracted  for  him  and  is 
without  authority  so  to  do  is  not  liable  for  goods 
intrusted  to  the  care  of  such  driver.'^  A  hotel 
porter  who  was  accustomed  to  receive  packages  of 
a  certain  character  for  a  railroad  company  is  its 
agent  for  the  acceptance  of  such  packages,  and  a 
delivery  thereof  to  him  for  transportation  renders 
the  carrier  liable  as  .such  for  their  loss."^ 


Zn.   OUSTODT  AND  OOHTBOL  OF  OOODS  VS  TBANSTT 


317]  A.  Title  to  Ctoods— 1.  In  Oeneral. 
The  doctrine  that  delivery  of  goods  by  the  seller 
thereof  to  a  carrier  for  transportation  to  the  buyer 
is  prima  facie  a  transfer  of  title,  so  that  the  goods 
in  the  carrier's  hands  are  presumed  to  belong  to 
the  consignee,  belongs  to  the  law  of  sales,  and,  so  far 
as  it  is  to  be  applied  between  the  consignor  and  the 
consignee,  and  the  parties  claiming  under  them 
respectively,  need  not  be  discussed  here;"  but  that 
doctrine  is  nevertheless  of  significance  to  the  car- 
rier in  so  far  as  it  may  determine  its  duties  to  the 
respective  parties  and  its  right  to  the  possession 
of  the  goods.  The  effect  of  a  transfer  of  the  bill 
of  lading  as  passing  title  and  affecting  the  rights 
and  duties  of  the  carrier  has  already  been  consid- 
ered.^ Where  there  is  no  bill  of  lading,  it  is  pre- 
sumed that  the  title  vests  in  the  consignee  abso- 
lutely on  delivery  of  the  goods  to  the  carrier,  sub- 
ject only  to  the  carrier's  lien  for  freight,  and  the 
consignor's  right  of  stoppage  in  transitu.^*  There- 
fore, in  the  absence  of  notice  to  the  carrier  of  the 
existence  of  a  different  relation,  it  must  treat  the 


consignee  as  the  owner  of  the  goods,  with  authority 
to  control  them  in  transit.'^  And  in  following  the 
directions  of  the  consignee,  the  carrier  will  not 
subject  itself  to  any  liability  for  losses  which  may 
result  from  so  doing,'*  unless  the  directions  involve 
the  omission  or  nonperformance  of  some  service  or 
duty  the  performance  of  which  is  by  law  made 
essentia!  in  its  transportation.^  But,  if  the  shipper 
has  taken  the  bill  of  lading  to  himself  or  order, 
he  will  be  presumed  to  have  retained  the  title;'*" 
and  if  the  shipper  still  has  the  right  to  dispose  of 
and  control  the  goods,  notwithstanding  their  de- 
livery to  the  carrier  for  the  consignee,  any  subse- 
quent arrangement  with  the  carrier  will  be  valid." 
In.  the  absence  of  a  reservation  of  title  by  the  con- 
signor, the  presumption  of  the  passing  of  title  to 
the  consignee  on  delivery  to  the  carrier  will  pro- 
tect the  carrier  in  delivering  the  goods  to  the  con- 
signee at  the  end  of  the  transportation."  But  if  it 
is  notified  by  the  consignor  before  delivery  to  the 
consignee  not  to  make  such  delivery,  then  its  duty 
in  the  premises  depends  on  the  actual  facts  as  to 


as.  Pacific  Expresa  Co.  V.  Black.  8 
Tex.  Civ.  A.  363.  27  SW  830. 

29.  Lewis  V.  Van  Horn,  2t  Misc. 
766,  63  NYS  546;  Ma^nua  v.  Piatt.  16 
Misc.  49^,  115  NYS  824:  Reel  v. 
Adams  Express  Co.,  27  Pa.  Super.  77. 

[a]  FeTBon  impsrsonatlnff  expma 
driver.— Delivery  of  goods  to  one 
falsely  tmiiersonating  an  express 
driver,  by  wearing  the  express  com- 
pany's badge,  but  who  was  not  the 
on©  who  usually  called  at  plaintiff's 
store  for  goods  and  hfd  never  been 
seen  before  at  platntifT's  store,  was 
held  not  a  delivery  to  the  carrier. 
Abrams  v.  Piatt.  23  Misc.  637.  62 
NYS  153  rdlst  Rosenblum  v.  "Weir. 
113  NYS  520  (aff  132  App.  Dlv.  929 
mem.  117  NYS  1146  mem  faff  197  N. 
Y.  58,  90  NB  353.  27  LRANS  480])]. 

30.  Pavey  v.  Mason,  1  C.  &  M.  46. 
41  ECL  30;  Hart  V.  Baxendale.  « 
Exch.  769,  155  Reprint  755. 

31.  Blanchard  v.  Isaacs,  3  Barb. 
(N.  Y.)  388;  Butler  v.  Baalnj,  2  C.  & 
P.  613,  12  ECL,  764. 

[a]  ninstration.— Where  a  coat 
was  delivered  to  the  driver  of  a  stage 
coach  by  a  person  not  a  passenger, 
to  be  delivered  to  another  in  a  differ- 
ent place,  but  nothing  was  paid  for 
the  transportation  of  the  coat,  and 
the  driver  refused  to  put  It  on  the 
waybill,  sTying  he  had  no  right  so 
to  do.  and  there  was  no  proof  that 
the  coat  ever  came  to  the  possesnton 
of  the  proprietor  of  the  stage,  or  any 
of  his  agents,  there  was  no  delivery 
of  the  coat  to  such  proprietor,  and  he 
was  not  responsible  as  a  common 
carrier  for  Its  loss.  Blanchard  v. 
Isaacs.  3  Barb.  (N.  T.)  388. 

33.  Jenkins  v.  Pickett,  9  Terg. 
(Tenn.)  480. 

33.  Quarrler  v.  Baltimore,  etc.,  R. 
Co..  20  W.  Va.  424. 

34.  See  generally  Sales  [36  Cyc 
193  et  seq]. 

35.  See  supra  S  266  et  seq. 

36.  Ark. — Memphis,  etc.,  R.  Co.  v. 


Freed.  38  Ark.  614. 

Ga. — Southern  Express  Co.  v.  Pant 
Fish  Co..  12  Ga.  A.  447.  78  SE  197. 

La. — Sonla  Cotton  Oil  Co.  v.  The 
Steamer  Red  River,  106  La.  42,  30  S 
303,  87  AmSR  293. 

Mich. — Hoffman  v.  Lake  Shore,  etc., 
R.  Cn.,  125  Mich.  201.  84  NW  55. 

Minn. — Benjamin  v.  Levy.  39  Minn. 
11.  38  NW  702:  McCauley  V.  David- 
son. 13  Minn.' 162. 

Pa. — Lewis  Werner  Saw  Mill  Co.  v, 
Ferree,  20  Pa.  40B,  50  A  924. 

[a]  Oonsiffncv  may  ualntalu  r«- 
pl«vln  against  a  warehoui^eman  for 
the  goods,  although  he  is  not  the  gen- 
eral owner,  Butler  v.  Smith.  35  Miss. 
467. 

[b]  S«rvlC0  of  g«ralflluii«iit  proc- 
ess on  the  oarrter  in  a  proceeding 
against  the  consignee  while  the  goods 
are  In  transit  is  good  as  against  a 
subsecjuent  garnishment  after  the 
goods  have  reached  their  destination, 
and  while  they  are  being  held  for  de- 
livery. Schlndler  v.  Smith,  18  La. 
Ann.  476. 

[c]  Wh»T9  consifTHM  aoonlrss  title 
whlls  ex)ods  are  In  transit  oy  paying 
a  draft  accompanying  the  bill  of  lad- 
ing, his  ownership  attaches  at  once, 
subject  only  to  the  consignor's  right 
of  stopprtge  In  transitu,  which  Is 
merely  an  equitable  lien.  Dows  v. 
Cobb.  12  Barb.  (N.  Y.)  310. 

[d]  Tliere  may  "bo  an  Rsslnment 
of  goods  In  transit  which  will  pass 
legal  title  without  Indorsement  of  the 
hill  of  lading,  ne  Wolf  v.  Harris,  4 
Pet.  (U.  S.)  147.  7  L.  ed.  811. 

37.  Southern  Express  Co.  v.  Fant 
Fish  Co.,  12  Ga.  A.  447.  78  SB  197: 
Tebbs  V.  Cleveland,  etc.,  R.  Co..  21) 
Ind.  A.  192,  50  NE  486, 

[a]  The  prestmptlon  tbkt  title 
luw  passed  to  eonsvnea  (1)  by  deliv- 
ery to  the  carrier  with  direction  to 
transport  to  the  consignee,  either 
without  a  bill  of  lading  or  under  a 
bill  of  lading  providing  for  delivery 


of  the  goods  to  the  consignee,  is  such 
that  the  carrier  has  no  right  after- 
ward to  treat  the  consignor  as  the 
gwner  of  the  goods,  and  to  change 
their  destination  at  the  consignors 
direction  (Armentrout  v.  St.  Louis, 
etc..  R.  Co.,  1  Mo.  A.  158;  Bailey  v. 
Hudson  River  R.  Co..  49  N.  Y.  70; 
Rochester  Bank  v.  Jones,  4  N.  Y.  497. 
55  Amr>  290).  (2)  or  to  issue  a  new 
or  substituted  bill  of  lading  (see  su- 
pra i  280). 

Bnty  of  oorrler  to  deliver  to  oon- 
siffnea  named  In  bill  of  lading  see 
infra  !  868. 

38.  Western,  etc.,  R.  Co.  v.  Expo- 
sition Cotton  Mill,  8t  Oa.  S22.  7  SB 
916.  2  LRA  102;  Southern  Express  Co. 
V.  Fant  Fish  Co.,  12  Ga.  A.  447,  78 
SE  197. 

39.  Western,  etc..  R.  Co.  v.  Expo- 
sition Cotton  Mills,  81  Ga.  522,  7  SB 
916.  2  LRA  102;  Southern  Express  Co. 
V.  Pant  Fish  Co.,  12  Ga.  A.  447.  78 
SE  197. 

40.  Florida  Cent.,  etc..  R.  Co.  v. 
Berry.  116  Ga.  19.  42  SE  371;  Cin- 
cinnati, etc.,  R.  Co.  V.  Steele.  140  Ky. 
383.  131  SW  22.  140  AmSR  388:  Mis- 
souri Pac.  R.  Co,  V.  Lau.  57  Nebr. 
559.  78  NW  291. 

41.  Dickson  v.  ChafTe.  34  La.  Ann. 
1133;  Tootle  v.  Rusk.  5  Oh.  Dec.  (Re- 
print) 107.  2  AmLllec  653. 

[a]  ninstratlon. — Where  plaintiff 
delivered  goods  to  defendant  to  he 
transported  over  Its  line  to  M.  and 
there  delivered  to  another  carrier  and 
by  it  taken  to  A,  and  received  a  bill 
of  lading  naming  hltrself  as  con- 
signee. It  was  competent  for  them  to 
agree  to  a  change  of  the  contract 
whereby  defendant  should  stop  them 
at  M  and  from  there  take  the  goods 
to  D,  especially  as  defendant  was  to 
receive  additional  compensation  for 
the  carriage  to  D.  Cincinnati,  etc.. 
R.  Co.  V.  Steele.  140  Ky.  38S,  181  SW 
22.  140  AmSR  308. 

See  infra  i  368. 


For  later  oases,  developments  and  ehanres  tn  the  law  see  cumulative  Annotations,  same  title,  pag&<md  note  number 
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whether  the  relations  between  the  consignor  and 
the  consignee  were  such  that  delivery  to  the  car- 
rier would  constitute  as  between  them  a  transfer  of 
title."  If  the  conagnor  ships  goods  to  a  factor  or 
other  agent  in  pursuance  of  a  previous  agreement 
BO  to  doj  bat  the  factor  or  agent  has  made  no  ad- 
vances on  the  strength  of  the  delivery  of  the  goods 
to  the  carrier  for  him,  then  his  right  to  the  goods 
has  not  yet  attached,  and  the  consignor  may  change 
their  direction  or  count^mand  the  order  for  de- 
livery.** But  if  the  right  of  the  consignee  to  the 
goods  has  become  complete  on  their  delivery  to  the 
carrier,  the  consignor  cannot  by  notice  or  direction 
to  the  carrier  prevent  such  delivery.*^  The  carrier 
derives  from  the  shipper  no  higher  right  with  refer- 
ence to  possession  of  the  goods  than  that  which 
the  shipper  has,  and  in  ease  of  wrongful  delivery 
to  the  carrier  without  authority  the  real  owner 
may  assert  his  rights  as  against  the  carrier.**' 

[  $  3181  2.  Carrier  Oannot  QueBtion  0on8ignor'& 
TiUe.  The  general  rule  is  that  the  carrier  like 
any  other  bailee  is  not  at  liberty  to  dispute  the 
title  of  the  consignor  from  whom  it  receives  articles 
of  shipment  in  an  action  brought  by  him"  the 
reason  usually  assigned  being  that,  if  the  contrary 
doctrine  prevailed,  the  carrier  mig^t  by  setting  up 
title  in  some  third  person  keep  the  property  for 
itself.**    However,  the  rule  is  subject  to  excep- 


tions and  the  carrier  will  not  render  itself  liable 
to  the  consignor  where  it  actually  surrenders  the 
goods  to  the  owner  of  the  paramount  title;**  and 
if  the  transaction  is  such  as  to  import  a  transfer 
of  title  to  the  consignee,  a  delivery  may  be  made 
to  the  consignee  without  imposing  any  liability  on 
behalf  of  the  consignor  on  the  carrier.™  And  if  the 
carrier  received  the  property  for  transportation  in 
good  faith  without  knowledge  that  the  property  was 
its  own  and  thereafter  discovered  that  the  property 
belonged  to  it,  it  may  avail  itself  of  the  defense 
that  the  property  belonged  to  it  in  an  action  of  con- 
version with  the  same  force  and  effect  that  it  could 
have  availed  itself  of  the  right  of  a  true  owner  in 
case  of  a  third  person."^ 

319]  3.  Bights  and  Dntieg  of  Carrier  as 
Spwial  Owner.  A  carrier  like  any  other  bailee  has 
by  reason  of  its  rightful  possession  a  special  own- 
ership of  or  title  to  the  property  as  against  third 
persons  which  will  sustain  an  action  for  dama^ 
to  the  property  or  to  recover  possession  thereof  if 
^wrongfully  taken  from  it."^  It  may  likewise 
maintain  an  action  to  recover  possession  of  the 
goods  where  the  goods  have  been  delivered  to  the 
wrong  party,  or  where  they  have  been  delivered  to 
the  right  party  without  performance,  of  projwr 
conditions  precedent  to  delivery,  but  in  the  latter 
instance  it  can  do  so  only  on  paying  back  to  the 


43.  See  cases  Infra  thts  note. 

[a]  Wlur*  coitslffiior  is  omiar. — 

The  carrier  must  respect  the  direc- 
tions of  the  consignor  made  before 
delivery  to  the  consignee  not  to  make 
such  delivery,  or  to  return  the  goods 
to  the  consignor,  or  to  deliver  them 
to  Einother  person,  if  the  consignor  Is 
still  (he  real  owner  of  tho  goods. 
Sutherland  v,  Peoria  Second  Nat. 
Bank.  78  Ky.  250;  Hartwell  v.  Louis- 
ville. etc„  R.  Co.,  15  KyL  778. 

[b]  It  ouTler  nndflrtakes  to  na« 
all  Mvallarlale  maaiu  to  *top  goo^M  be- 
fore their  delivery  to  the  consignee. 
It  will  be  liable  for  failure  so  to  do 
only  In  case  of  negligence.  Ryer  v, 
Pennsylvania  R.  Co.,  25  Misc.  289,  54 
NTS  683  taff  26  Misc.  715,  56  NTS 
1083]. 

[c]  If  ooaaiffnor  Olrsota  oarrler 

not  to  dallvsr  to  the  consignee,  the 
carrier  should  make  Inquiry  as  to  the 
consignee's  title  before  disregarding 
the  consignor's  direction  by  deliver- 
ing to  the  consignee.  Wilson  v. 
Churchman.  4  La.  Ann.  452. 

[d1  Tallnrs  of  Xh»  conilgiior  to 
fnxiusli  th«  curler  tMj  aviaeiio*  that 
be  haa  the  right  as  against  the  con- 
signee after  e'ving  notice  not  to  de- 
liver would  justify  the  carrier  In  de- 
livering to  the  consignee,  but  In  the 
absence  of  unreasonaole  refusal  so  to 
do  the  carrier  Is  bound  by  the  notice. 
Allen  V.  Maine  Cent.  R.  Co..  79  Me. 
327.  9  A  895,  1  AmSR  310. 

44.  Strahorn  v.  Union  Stock  Yard, 
etc.  Co.,  43  111.  ■124.  92  AmD  142; 
Lewis  V.  Galena,  etc.,  R.  Co.,  40  111. 

Chaffe  v.  Mississippi,  etc.,  R.  Co., 
69  Miss.  182;  Pool  y.  Columbia,  etc., 
R.  Co.,  23  S.  C.  286. 

46.  Lake  Shore,  etc..  R.  Co.  v.  Na- 
tional Live  Stock  Bank.  178  III.  E06, 
53  NE  32S:  Lester  v.  Delaware,  etc., 
R.  Co..  ?S  Him  398,  26  NYS  206;  Phil- 
adelphia, etc..  R.  Co.  V.  Wlreman,  88 
Pa.  254. 

[a]  Bnia  applied. — (1)  If  a  pur- 
chasing agent  who  has  bought  goods 
for  hiB  principal  delivers  tnem  to  a 
carrier,  consigned  to  the  principal, 
the  carrier  has  no  right  to  recognize 
any  further  orders  of  such  agent 
changing  the  destination  of  thp  goods. 
Lake  Shore,  etc.  R,  Co.  v.  National 
Live  Stock  Bank.  178  111.  606.  53  NE 
326.  (2)  If  under  a  contract  between 
the  consignor  and  the  consignee  the 
consignee  s  right  to  the  goods  has 
ve.sted  on  delivery  to  the  carrier, 
eT.'en  though  this  right  Is  less  than 
that  of  ownership,  the  consignee  irar 


recover  against  the  carrier  for  re- 
fusal to  deliver  the  goods,  notwith- 
standing a  counter  demand  by  the 
consignor.  Lester  v.  Delaware,  etc.. 
R.  Co.,  73  Hun  398.  26  NYS  206. 

46.  Bas.sett  V.  SpofTord,  45  N.  Y. 
387,  6  AmR  101;  Blossom  v.  Cham- 
pion. 37  Barb.  (N.  YJ  654;  Jacoby  v. 
Laussatt.  6  Serg.  &  R.  (Pa.)  300. 

[a]  Bat  If  th»  owner  has  deliv- 
ered the  goods  to  the  carrier  which 
has  rendered  it  liable  to  third  per- 
sons by  giving  a  negotiable  bill  of 
lading,  he  cannot  afterward  reclaim 
possession.  Western  Transp.  Co.  v. 
Marshall,  4  Abb.  Dec.  (N.  Y.)  575,  4 
Transcr.  A.  366,  6  AbbPrNS  280. 

[b]  Where  vendor  of  gootiM  vio- 
late* hlfl  contract  with  the  vendee,  or 
rescinds  the  sale  before  delivering 
the  goods  to  the  carrier,  and  consigns 
them  to  another,  the  vendee  has  no 
remedy  against  the  carrier.  Lester 
V.  McDowell,  18  Pa.  91. 

47.  U.  S.— Hentz  v.  The  Idaho,  93 
U.  S.  675.  23  L.  ed.  978. 

Colo. — Denver,  etc.,  R.  Co.  v.  I^«me. 
6  Colo,  382. 

Ga. — Carter  v.  Southern  R.  Co.,  Ill 
Ga,  38,  36  SK  308.  50  LRA  354. 

111. — Great  Western  R.  Co.  v.  Mc- 
Comas.  33  111.  185;  Illinois  Cent.  R. 
Co.  v.  Schwartz.  11  111.  A.  482. 

N.  Y. — Valentine  v.  Long  Island  R. 
Co.,  102  App.  Dlv.  419,  92  NYS  645 
frev  on  other  grounds  187  N.  Y.  121. 
79  NE  849]:  Perkins  v.  Chautauqua 
Tract.  Co..  76  Misc.  307,  137  NYS  80- 
Western  Transp,  Co.  v.  Barber,  56 
NYS  44;  McGaw  v,  Adams,  14  HowPr 
(N,  Y.)  461. 

See  generally  Bailments  !  37, 

[a]  Thna,  where  plaintiff  shipped 
brass  and  lead  junk  over  defendant's 
road  In  the  name  of  plaintiff's  son  to 
himself  with  the  intention  of  reship- 
ping  by  another  carrier,  defendant 
while  retaining  possession  of  the 
goods  could  not  successfully  defend 
an  action  of  replevin  on  the  ground 
that  the  goods  were  stolen  goods, 
Perkins  v.  Chautauqua  Tract,  Co.,  76 
Miac,  307,  137  NYS  80, 

48.  Valentine  v.  Long  Island  R. 
Co.,  187  N,  Y,  121,  79  NR  849:  West- 
ern Transp.  Co.  v.  Barber,  56  N.  Y. 
644;  Perkins  v.  Chautauaua  Tract. 
Co.,  76  MIsc,  307.  137  NYS  80.  And 
see  cases  cited  supra  note  47. 

49.  See  infra  !  376, 

60.  McCollom  v,  Minneapolis,  etc., 
R,  Co,.  152  Wis,  436.  139  NW  1129, 
See  also  Illinois  Cent,  R.  Co.  v. 
SchwarU,  11  III.  A.  482  (where  It  Is 


suggested  that  the  seller  may  be  the 
purchaser's  agent  in  making  delivery 
to  carrier  under  certain  circum- 
stances). 

61.  Valentine  v,  Lonv  Island  R. 
Co,,  187  N.  Y.  121.  79  XE^49  [rev  102 

App.  Dlv.  419,  92  NYS  645]. 

52.  111.— Pittsburg,  etc..  R.  Co.  v. 
Chicago.  242  111.  178.  89  NE  1022,  134 
AmSR  316.  44  LRANS  358. 

Ind. — Deford  v.  Selnour,  1  Ind.  532. 

Me. — Holmes  v.  Balcom,  84  Me,  226, 
24  A  821;  State  v.  Intoxicating 
Liquors,  83  Me.  158,  21  A  840. 

Mo. — Chicago,  etc.,  R.  Co.  v.  Kansas 
City  Suburban  Belt  R,  Co..  78  Mo,  A. 
245. 

N.  Y. — Merrick  v.  Bralnard,  38 
Barb.  574  [art  84  N.  Y.  208];  Alex- 
ander V.  Greene,  7  Hill  533. 

Vt.— White  V.  Bascom,  28  Vt.  268. 

See  generally  Bailments  S  36. 

[a]  Samaffes  for  deatrootlon  of 
property  by  mob. — This  principle  was 
applied  in  an  action  by  a  carrier 
against  a  municipality  to  recover 
under  a  special  statute  damages  for 
the  destruction  by  a  mob  of  cars  of 
connecting  carriers  in  possession  of 
plaintiff  in  the  usual  course  of  busi- 
ness. Pittsburg,  etc.,  R.  Co.  v.  Chi- 
cago, 242  III.  178.  89  NE  1022,  134 
AmSR  316,  44  LRANS  358  and  note. 

[  b  ]  Effect  of  pasrment  for  lost 
ffoods.— Where  the  carrier  pays  to 
the  person  entitled  to  the  property 
transported  the  value  of  such  prop- 
erty under  the  assumption  that  it  has 
been  lost,  he  becomes  vested  with  a 
right  to  the  property  itself,  Ingers- 
town  Bank  v,  Adams  Express  Co.,  45 
Pa,  419.  84  AmD  499. 

[c]  where  carrier  has  wronffnlly 
been  deprived  of  possession,^ — (I)  As 
against  the  owner  of  the  goods  the 
carrier  who  has  wrongfully  been  de- 
prived of  hia  possession  can  recover 
damages  only  for  his  special  Interest, 
but  as  against  a  third  person  having 
no  right  to  the  goods  whatever  he 
may  recover  the  full  value  of  the 
goods.  White  V.  Webb,  15  Conn.  302; 
Ingersoll  v.  Van  Bokkclin,  7  Cow. 
(N.  Y.)  670  [rev  on  other  grounds  B 
Wend.  315];  Lyle  v.  Barker.  5  Blnn. 
(Pa.)  467.  (2)  As  between  the  owner 
of  the  goods  and  a  third  person  who 
has  wrongfully  obtained  possession 
of  them  from  the  carrier,  the  owner 
Is  entitled  to  posses.ilon.  The  car- 
rier's right  to  possession  constitutes 
no  bar  as  against  the  owner  unless 
set  up  by  the  carrier  himself.  Ames 
V.  Palmer,  42  Me.  197,  MAR^RI^* 
Digilized  byOOCTO  (C 
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party  to  whom  delivfo^  is  made  all  charges  paid  by 
him.  So  the  carrier  has  such  interest  in  the 
goods  as  to  authorize  it  to  defend  i^ainst  a  party 
claiming  it  without  right,  and  it  is  iU  duty  to  msist 
on  its  r^ht  where  such  party  seeks  to  seize  the 
goods."*  The  rule  that  the  carrier  may  sue  in  its  own 
name  as  representative  of  the  owner  for  a  trespass 
on  or  injury  to  the  property  carried  is  applicable  in 
courts  of  admiralty  as  well  as  at  common  law.'" 
The  right  of  the  carrier  to  possession  does  not,  bow- 
ever,  give  it  authority  to  dispose  of  the  goods  as 
against  the  rightful  owner  or  to  pledge  them," 
except  as  under  emergency  it  may  have  implied 
authority  as  representative  of  the  owner  to  sell." 
Carriers  are  bound  to  protect  against  third  parties 
the  respective  interest  of  the  consignor  and  the  con- 
signee, and  are  bound  to  both  of  these  for  the  safe 
deliven^  of  the  property  according  to  the  bill  of 
lading."* 

[$  320]  B.  Stoppage  in  Transitu— 1.  Notice 
to  Carrier.  The  right  of  the  vendor  of  goods  sold 
on  credit  and  which  have  been  delivered  to  tlie 
carrier  for  the  vendee,  in  case  the  vendee  become^ 
insolvent  before  the  carrier  has  delivered  the  goods 
to  him,  to  prevent  such  delivery  by  notice  to  the 


carrier  and  to  retake  possession  pertains  to  the  law 
of  sales,  and  as  affecting  the  vendor  and  the  vendee 
need  not  be  eonudered  here."  It  is  only  the  duty 
of  the  carrier  which  arises  foom  the  giving  of  such 
notice  to  comply  with  the  suue  which  is  to  be  con- 
sidered. Such  notice  need  not  be  in  any  specific 
form;  it  is  enough  if  the  carrier  or  its  agent  is 
advised  of  the  wish  of  the  vendor  that  his  goods 
should  not  be  delivered  to  the  vendee  on  account 
of  his  insolvency.**  The  notice,  however,  must  be 
reasonable  and  such  as  to  enable  the  carrier  to 
advise  its  agent  in  charge  of  the  goods,  or  who 
is  to  deliver  them  to  the  vendee,  that  such  delivery 
shall  not  be  made."^  So  where  the  carrier  or  its 
agent  understands  the  object  of  the  notice  which 
is  to  exercise  the  right  of  the  vendor  to  stop  goods 
while  in  transitu  and  before  delivery  and  is  satis- 
fied with  it  when  given,  the  carrier  cannot  there- 
after object  that  the  notice  was  insufficient,  whether 
in  fact  it  was  suflicient  or  aot.^^  On  receipt  of  a 
notice  which  complies  with  the  requirements  re- 
lating thereto,  it  is  the  duty  of  the  carrier  to  return 
the  goods  to  the  vendor,  and  in  so  doing  it  incurs 
no  liability  to  the  vendee."'  And  on  the  other 
hand,  if  the  carrier  allows  the  consignee  by  direct 


[d]  Effeot  of  daUvcrj  to  wftr«- 
3u>iu«iiuui.~As  the  carrier  may,  when 
the  goods  have  reached  their  destina- 
tion, deliver  them  to  a  warehouseman 
to  hold,  provided  the  person  entitled 
to  receive  the  ^oods  1b  not  found,  the 
carrier  by  such  act  loses  his  ripfht  of 
possession  and  cannot  afterward 
bring  action  against  the  warehouse- 
man to  recover  them  back.  Hamil- 
ton V.  Nickerson,  11  Allen  (Mass.) 
SOS. 

53.  Walker  v.  Louisville,  etc..  R- 
Co.,  Ill  Ala.  233:  Jones  v.  Anderson, 

82  Ala.  302;  Jeffersonvllle  R.  Co.  v. 
White,  6  BuBh  (Ky.)  251;  Evans  v. 
Gale.  17  N.  H.  573,  42  AmD  614; 
Brown  v.  Hodgson,  4  Taunt.  189,  128 
Reprint  301.  Compare  Toung  v.  East 
Alabama  R.  Co.,  80  Ala.  100  [dlst 
Walker  v.  Louisville,  etc.,  R.  Co.,  Ill 
Ala    233,  20  S  358], 

54.  State  v.  Intoxicatlne  LlQuors, 

83  Me.  168,  21  A  840. 

55.  The  Beaconsfleld,  168  U.  S. 
303,  IB  set  860,  39  L.  ed.  993;  Adams 
Express  Co.  v.  Vermllye.  21  wall.  (U. 
S.)  138,  22  L.  ed.  G09;  The  Torsorm, 
48  Fed.  B84;  Hovey  v.  The  Sarah  E. 
Brown,  12  P.  Caa.  No.  6,744. 

56.  Crumbacker  v.  Tucker,  9  Ark. 
S65;  Kitchen  v.  Vanadar,  1  Blackf. 
(Ind.)  356,  12  AmP  249;  Bailey  v. 
Shaw.  24  N.  H.  297,  55  AmD  241; 
Bu«by  v.  Winchester.  27  N.  B.  231.' 

67.  See  supra  S  128. 

68.  Plolmea  v.  Balcom,  84  Me.  226, 
21  A  821. 

69.  See  generally  SaleS  [35  Cyc 
493  et  Hcql. 

Pot  onBtody  of  roods  atopped  In 
tratudt  see  infra  !  324. 

00.  Jone.s  V.  Karl,  37  Cal.  630,  99 
AmD  338;  Oppenhetmer  v.  Wells.  55 
Misc,  385.  386.  106  NTS  547  [cit  Cyc]. 

fa]  Dtract  proof  of  tli«  buiolvanoy 
(1)  of  the  vendee  should  not  be  re- 
quired In  order  to  support  the  rigrht 
of  the  vendor  to  resume  possession 
of  the  goods  a.s  against  a  purchaser 
of  doubtful  solvency.  Bloonringdale 
v.  Memphis,  etc.,  K.  Co.,  6  Lea  (Tenn.) 
610.  (2>  Where  a  consignor  stopped 
goods  In  transitu  and  ordered  tnem 
to  be  delivered  to  his  agent  at  their 
destination,  and  the  carrier  In  viola- 
tion of  Its  agreement  so  to  do  deliv- 
ered them  to  a  third  person,  and  the 
goods  were  lost,  the  consignor  in  an 
action  against  the  carrier  to  recover 
their  value  need  not  show  the  InnoN 
vency  of  the  consignee  or  any  other 
matter  which  as  against  the  con- 
signee would  entitle  him  to  stoppage 
in  transitu.  Howe  v.  Cincinnati,  etc., 
R.  Co..  18  Oh.  Cir.  Ct.  333,  10  Oh.  Clr. 
Dee.  182, 

[b]    It  la  aaUl  not  to  be  MOetmarj 


to  give  any  reason  to  the  carrier  for 
the  direction  that  the  goods  should 
not  be  delivered.  Allen  v.  Maine 
Cent.  R.  Co.,  79  Me.  327,  9  A  895,  1 
AmSR  310. 

[c]  Complaint  for  fall  ore  to  obey 
directions  for  stoppage  In  transitu.— 
The  right  of  stoppage  in  transitu 
arises  only  In  case  of  the  consignee's 
Insolvency,  and,  where  the  conslgn- 
ment  was  to  effect  a  sale  on  credit. 
In  the  absence  of  an  averment  o£ 
facts  sufficient  to  support  the  exer- 
cise of  the  right  a  complaint  against 
a  carrier  for  failure  to  obey  direc- 
tion for  stoppage  of  goods  is  demur- 
rable. Oppcnhelmer  v.  Wells,  55 
Misc.  385,  106  NVS  547. 

61.    See  ca.ses  Infra  this  note. 

[  a]  Snlllclency  of  notice. — (l ) 
Where  the  carrier  reauirod  the  ship- 
per to  give  an  Indemnifying  bond  and 
undertook  to  send  over  Its  "own  tele- 
graph line  the  notice  to  Its  agent  in 
charge  of  the  goods  not  to  deliver 
them  and  negligently  delayed  doing 
so,  and  the  goods  were  delivered  be- 
fore the  notice  reached  the  agent  In 
charge  of  them,  the  carrier  could  not 
set  up  as  a  defense  that  the  goods 
were  beyond  Its  line  at  the  time,  or 
that  It  was  ignorant  as  to  who  was 
In  charge  of  the  good."*.  Wlllock  v. 
Mlasourl  Pao.  R.  Co.,  79  Mo,  A.  76. 
(2>  "The  notice  need  not  be  given  to 
the  perfion  In  actual  possession  of  the 
goods  and  may  be  given  to  the  prin- 
cipal. In  the  latter  case,  to  be  effec- 
tual. It  must  be  given  at  such  tirre 
and  under  such  circumstances  that 
the  principal,  by  the  exercise  of  rea- 
.■jonable  care  and  diligence,  may  com- 
municate It  to  his  agent.  In  time  to 
prevent  a  delivery  of  the  goods  to 
the  buyer."  Rosenthal  v.  wetr,  170 
N.  Y.  148,  152,  63  NE  65,  67  LRA  527. 
(3>  Parol  notice  given  to  one  officer 
In  a  freight  depot  of  a  railroad  com- 
pany not  to  deliver  freight  in  transit 
is  binding  where  the  officer  collected 
freight  cnarges  and  gave  orders  to 
the  corporation  to  deliver  cars  at  dif- 
ferent points.  Paust  v.  Southern  R. 
Co.,  74  S.  C.  360,  54  SE  566.  (4) 
Where  the  carrier  on  being  told  by 
the  shipper  that  he  feared  the  con- 
signee's insolvency,  and  on  request 
to  stop  the  goods  in  transit  promised 
to  stop  them  on  Ihe  shlpner  surren- 
dering the  hill  of  lading  with  a  signed 
order  to  stop  Indorsed  thereon,  and 
afterward  told  him  that  the  goods 
had  been  stopped.  It  was  efitopped 
from  thereafter  denying  the  shipper's 
right  to  stop  the  shipment  on  the 
ground  of  want  of  proof  of  Insol- 
vency or  of  knowledge  by  the  ship- 
per thereof,  where  he  directed  the 


goods  to  be  stopped.  Soigfrled  v. 
Chicago,  etc.  R.  Co.,  147  Mo.  A.  543, 
126  SW  798.  (6)  Goods  which  came 
from  Monfea]  In  bond  were  depos- 
ited in  tbe  customs  warehouse  at  the 
Grand  Trunk  railway  stktlon  at  To- 
ronto. The  consignees  became  Insol- 
vent, and  the  consignors  gave  notice 
of  stoppage  La  transitu  to  the  rail- 
way company,  after  which  the  agent 
of  the  company  gave  an  order  for 
delivery  on  payment  of  charges  to 
another  person  who  irade  the  entry 
and  received  them  from  the  customs. 
It  was  held  that  the  notice  to  tjie 
company  wa«  sufficient,  although  In 
such  cases  It  Is  advisable  to  givtt 
notice  also  to  the  customs  officer,  and 
that  an  action  would  lie  against  the 
company  for  such  delivery,  Ascber 
V.  Grand  Trunk  R.  Co„  86  U.  C.  Q.  B. 
609. 

[b]  If  there  la  tmnrtlon  aa  to  tbm 
anmorlty  of  tlu  paxsoa  wlui  glms  tli* 
notice  (1)  to  represent  the  consignor 
In  stopping  the  goods,  the  carrier 
should  oefore  delivery  to  the  con- 
signee give  reasonable  time  to  prove 
the  authority  and  also  to  give  Indem- 
nity to  the  carrier.  Reynolds  v,  Bos- 
ton, etc.,  R.  Co..  43  N.  H.  580.  <2) 
If  the  carrier  allows  one  who  Is  not 
the  vendor  or  consignor-,  but  only 
acts  as  the  representative  of  the 
consignor  for  the  ptirpose  of  making 
shipment,  to  stop  and  retake  posses- 
sion of  the  goods,  it  mast  answer  to 
the  consignee  who  was  entitled  to 
them.  Memphis,  etc,  R.  Co.  v.  Freed. 
38  Ark.  614. 

63.  Bloomlngdale  Memphis,  etc., 
R.  Co.,  6  Lea  (Tenn.)  616. 

63.  U.  S.— The  Vldette,  34  Fed. 
396,  398  (where  the  court  said:  "The 
seller,  who  stops  the  goods,  takes 
the  risk  on  himself,  and  if  he  stops 
them  wrongfully,  would  doubtless  bo 
answerable  for  any  damages  the 
buyer  should  sustain."*  This  court 
In  this  decision  crltlclees  the  rule 
laid  down  In  Blackburn  on  Sales, 
which  is  the  same  as  that  laid  down 
in  Hutchinson  on  Carriers  (3d  ed) 
5  773,  to  the  effect  that  the  carrier 
delivers  the  goods  to  the  vendor  at 
Its  peril  and  v/ould  be  re.''ponRlbte  to 
the  vendee  therefor  If  the  stoppage 
was  wrongful,  and  says  that  "I  nave 
found  no  case  where  a  conrt  has  fol- 
lowed this  rule");  The  E.  H.  Pray. 
27  Fed,  471. 

Me. — ^Allen  v.  Maine  Cent.  R.  Co.. 
79  Me.  327.  9  A  896.  1  AnrSR  310. 

Tenn. — Bloomlngdale  v  Memphis, 
etc..  R.  Co.,  S  Lea  616. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Rotter. 
(Civ.  A.)  104  SW  402. 

Eng. — The  Tigress,  Brown  ft  L.  88 


For  later  oaMi.  teTelopuenta  and  dianffei  In  the  law  see  cumulative  Annotations, 
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I'r  indirect  means  to  get  possession  of  the  goods 
after  the  consignor  has  exercised  the  Tight  of  stop- 
page in  transitu,  liability  to  the  eons^or  will 
resnlt."  The  consignor's  right  of  action  for  dam- 
ages is  in  no  way  affected  by  the  fact  that  he  failed 
to  tender  the  bill  of  lading,  where  there  was  no 
demand  for  the  bill  of  ladii^,  or  denial  of  the  eon- 
Fignor's  ownership,  the  refusal  being  based  on 
the  ground  of  inability  to  comply  with  the  con- 
signor's demand." 

[$  321]  2.  Temdnatim  of  the  lUght.  Ordinarily 
the  right  of  a  consignor  to  stoppage  in  transitu 
remains  so  lonff  as  the  goods  are  in  the  possession 
of  the  carrier'  and  not  afterward.*'  In  other 
words,  as  between  the  carrier  and  a  vendor  seeking 
to  exercise  the  right  of  stoppage  in  transitu,  there 
must  have  been  an  aetual  or  a  constructive  deliv- 
ery by  the  carrier  to  the  consignee  in  order  to 
cut  off  the  vendor's  right  of  stoppage  in  transitu;" 
but  it  is  also  well  settled  that  a  sale  of  the  goods 


by  the  consignee,  by  means  of  transfer  of  the  bill 
of  lading  to  a  bona  fide  purchaser  for  value  while 
the  goods  are  in  transit,  will  terminate  the  right  of 
stoppage  in  transitu,""  and  this  may  cause  difB- 
eulty  with  the  carrier  which  has  no  notice  of  such 
transfer.  If  it  refuses,  although  under  the  seller's 
order,  to  deliver  to  such  third  person,  it  may  be 
liable  for  subsequent  loss  by  reason  of  a  falling 
market.^**  The  right  of  stoppage  in  transitu  is  not 
impaired  or  extinguished  by  service  of  process  of 
garnishment  on  the  carrier.^'' 

[i  322]  3.  Effect  on  Oarrier's  Lien.  The  lien  of 
the  carrier  for  chafes  on  the  goods  is  prior  to 
the  vendor's  right  to  repossession  under  stoppage 
in  transitu,  and  the  carrier  may  retain  its  posses- 
sion until  such  charges  are  paid/'  But  the  car- 
rier as  against  the  right  of  the  consignor  to  retake 
possession  in  the  event  of  stoppage  in  transitu 
cannot  enforce  the  payment  of  charges  for  other 
shipments," 


xnx 

[i  323] 
portation. 


CARBICB'S  CUSTODY  OF  GOODS  BEFORE  AND  AFTER  TRAKSFOBTATIOIT^ 


A.  Onstody  of  Ooods  Awaiting  Trans- 

Where  the  goods  are  delivered  to  the 
carrier  for  immediate  transportation  and  nothing 
remains  to  be  done  by  the  shipper,  the  liability  of 
the  carrier  as  such  attaches  at  once.'°    And  even 


[qoot  The  E.  H.  Pray,  27  Fed.  474, 
4i5]  (where  the  court  said:  "Theven- 
dor  exercises  his  right  of  stoppage 
In  transitu  at  his  own  peril;  and  It  Is 
incumbent  on  the  master  to  give  ef- 
fect to  that  right  so  soon  as  he  is 
satisfied  that  it  Is  the  vendor  who 
claims  the  goods,  unless  he  (the  mas- 
ter) Is  aware  of  a  legal  defeasance  of 
the  vendor's  claim"). 

Contra  Howe  v.  Cincinnati,  etc.,  R, 
Co.,  18  Oh.  Clr.  Ct.  333,  10  Oh.  Clr. 
Dec.  183  (following  Hutchinson's 
rule,  and  holding  that  after  stoppage 
tn  transitu  the  carrier  acts  at  Its 
peril  In  delivering  the  goods  either 
to  the  consignor  or  the  consignee,  and 
to  protect  itself  from  liability  may  bv 
action  bring  the  goods  into  court  and 
require  claimants  to  determine  the 
right  of  poesession). 

[a]  The  effect  ox  tli«  notice  im  to 
pnt  aa  aiid  to  the  oontnuit  of  car- 
nage (1)  and  to  give  rise  to  the  rela- 
tion of  bailor  and  bailee.  Union  Pac. 
R.  Co.  V.  Moyer.  40  Kan.  184,  19  P 
639,  10  AmSn  183;  Rosenthal  V.  Weir, 
170  N.  Y.  148,  63  NE  6S;  Pontlfex  v. 
MidUnd  It.  Co.,  S  Q.  B,  X>.  23.  (2) 
The  carrier  has  no  right  to  say  that 
It  will  retain  the  goods  for  delivery 
to  the  true  owner  after  the  conflict- 
ing claims  have  been  settled.  The 
Vidette,  S4  Fed.  896;  Ktory  Bailm. 
I  580. 

64.  Me. — Allen  v.  Maine  Cent.  R, 
Co.,  79  Me.  327.  9  A  803.  1  AmSR  810. 

Mo. — Seigfrled  v.  Chicago,  etc.  R. 
Co.,  147  Mo.  A.  543,  126  SW  798. 

N.  Y. — Rosenthal  v.  Weir,  170  N. 
Y.  148.  63  NE  66,  B7  LRA  527  [afl 
54  App.  Div.  275.  66  NTS  8411. 

Tenn. — Bloomlngdale  v.  Memphis, 
etc..  R.  Co..  6  Lea  616. 

Tex. — Poole  v.  Houston,  etc.,  R. 
Co.,  58  Tex.  134i  Texas  Midland  K. 
Co.  v.  Hargrove,  (Civ.  A.)  169-  SW 
925. 

Ont. — Ascher  v.  Grand  Trunk  R. 
Co..  86  U.  C.  Q.  B.  609. 
[a]    lUasuM  of  dunafrear— (l)  in 

an  action  for  damages  for  carrier's 
failure  to  atop  goods  In  transitu  on 
the  order  of  the  shipper,  a  portion  of 
the  goods  having  been  returned,  but 
the  remainder  not  paid  for  owing  to 
the  insolvency  of  the  consignee,  the 
measure  of  damages  wan  what  plaln- 
tlir  lost  by  reason  of  the  'delivery  of 
the  goods  not  returned.  Rosenthal  v. 
Weir,  54  App.  Div.  275,  66  NTS 
841  faff  170  N.  Y.  148,  63  NE  65. 
67  LRA  627].  (2)  The  fact  that 
the  contract  of  carriage  limits  the 
liability  of  defendant  for  a  loss  to 
the  amount  specified  therein  does  not 
nffect  the  amount  of  the  carrier's  lia- 


bility. Rosenthal  v.  Weir.  170  N.  Y. 
148,  63  NE  65.  ST  LRA  627.  (S)  A 
consignor  whose  gooda  had  iMen 
loaded  and  for  which  a  bill  of  lading 
had  been  Issued  to  his  agent  as  con- 
signee, on  the  carrier's  refusal  to  re- 
deliver them  at  the  place  of  ship- 
ment. Is  entitled  to  recover  the  dif- 
ference. If  any,  between  their  market 
value  there  and  their  value  when 
they  were  delivered  at  destination. 
Texas  Midland  R.  Co.  v,  Hargrove, 
(Tex.  Civ.  A.)  109  SW  S25. 

es.  Texas  Midland  R.  Co.  v.  Har- 
grove, (Tex.  Civ.  A.)  169  SW  925 
(holding  further  that  on  this  state  of 
facts  a  petition  in  an  action  for  dam- 
ages need  not  allege  a  tender  of  the 
bill  of  lading). 

66.  Bauer  v.  Illinois  Cent.  R.  Co.. 
175  111.  A.  346. 

67.  Sefgfnied  v.  Chicago,  etc..  R. 
Co.,  147  Mo.  A.  543.  126  SW  798;  U. 
S.  Wind  Engine  Co.  v.  Oliver,  16 
Nebr.  612.  21  NW  463;  Calahan  v. 
Rabcock,  21  Oh.  St.  281,  8  AmR  63; 
Hawyer  v.  Joslln,  20  Vt.  172,  49  AmR 
7GS. 

68.  Parrell  v.  Richmond,  etc.,  R. 
Co.,  102  N.  C.  390,  9  SE  302,  11  AmSR 
760,  3  LUA  647  and  note;  Calahan  v. 
Babcock,  21  Oh.  St.  281,  8  AmR  63. 

60.  Ala. — Loob  v.  Peters,  63  Ala. 
243.  35  AmR  17. 

Cal. — Newhall  v. '  Central  Pac.  R. 
Co..  61  Cal.  345.  21  AmK  713. 

Oolo. — Denver  First  Kat.  Bank  v. 
Schmidt,  6  C'llo.  A.  216,  40  P  479. 

N.  Y.— Becker  v.  Hallgarten,  86  N. 
y.  167. 

Oh. — ^Wheeling,  etc.,  R.  Co.  v. 
Koontx,  15  Ob.  Clr.  Ct.  288,  9  Oh.  Clr. 

Ue><.  102. 

Tpx. — Missouri  Pac.  R.  Co.  v.  Hcl- 
denh<>lmor,  82  Tex.  196.  17  SW  608,  27 
AmSU  861. 

yoe  also  Sales  [35  Oyc  497J. 

r;i]  Effect  of  notlfie^While  the 
right  of  stoppage  in  transitu  may  be 
defo:Lted  by  the  Indorsement  and  de- 
livery of  an  unconditional  bill  of  lad- 
ing to  a  bona  fide  Indor;=ee  for  a 
vuluablo  consideration  without  notice, 
yet.  where  the  indorsee  has  notice  of 
the  fact-s  or  of  a  fact  suffl'-ienl.  to 
put  him  on  inquiry  which  will  dis- 
close the  facts,  the  right  may  he  ex- 
ercised as  against  him.  Gass  v. 
.'Southern  Pac.  It.  Co..  152  App.  Dlv. 
412.  137  NYS  261;  Gass  v.  Astoria 
^'enee^  Mills,  134  App.  Dlv.  184,  118 
NYS  982, 

70.  Schmidt  v.  The  Steam-Ship 
Pennsylvania.  4  Fed.  548. 

71.  Chicago,  etc..  R.  Co.  v.  Painter, 
15  Nehr.  39i,  19  NW  488;  Calahan  v. 
Babcook,  21  Oh.  St.  281,  8  AmR  68; 


while  detained  in  the  carrier's  warehouse,  or  pen^ 
pr  on  its  platforms  in  the  usual  course  of  business, 
or  for  the  carrier's  convenience,  the  liability  of 
the  carrier  is  not  that  of  warehouseman,  but  that 
of  carrier  proper.^'  But  if  the  goods  are  detained 

Sawyer  v.  Joslln,  20  Vt.  173,  49  AmR 

768. 

Ta.  Qa. — Pennsylvania  Steel  Co. 
v.  Georgia  R..  etc.,  Co.,  94  Oa.  616,  XI 

SB  577. 

Kan. — Rncker  v.  Donovan,  13  Kan. 
261,  19  AmR  84. 

Ky. — Ha  use  v.  Judson,  4  Dana  Tr 
29  AmD  377  and  note. 

Mass. — Potts  v.  Now  York,  etc.,  R. 
Co.,  131  Mass.  456,  41  A.mR  247. 
Pa.— Ilf^s  V.  Moullle,  14  Pa.  48. 
[a]  fleaer  may  axerelH  hli  tight 
of  atoppaffa  by  renlsvTlaff  the  gooda 
and  need  not  pay  the  carrier's  charges 
tiefore  the  writ  is  Issued,  although 
they  must  be  paid  before  the  ^ooda 
are  taken  from  the  carrier's  posses- 
sion.   Hays  V.  MouHle.  14  Pa.  48. 

73.  Farrell  v.  Richmond,  etc.,  R. 
Co..  102  N.  C.  300,  9  SE  802,  11  AmSR 
760,  3  LRA  647  and  note:  I'e-inMyl- 
vania  R.  Co.  v.  American  O'l  Works, 
136  Pa.  485.  17  A  671.  12  AmUn  i!85. 

74.  Owtodr  of  goods  pending  ds- 
Itven  to  aontwotilsff  eandev  see  In- 
fra I  881. 

ITatttre  of  ooaneoting  trnxHufm  ova- 
todjr  after  transportaaoa  aafl  heron 
OeuTetT  to  suoeeedlag'  oavzleT  see 
Infra  gi  819,  820. 

75.  See  supra  9  809. 

76.  Ky. — Southern  R.  Co.  v.  Smith, 
126  Ky.  656,  660,  102  SW  232,  31  KyL 
243  [quot  (f-ycj. 

Mo. — Gregory  v.  Wabash  R.  Co.,  46 
Mo.  A.  674. 

N.  H. — Flint  V.  Boston,  etc..  R.  Co., 
73  N.  H.  141,  69  A  938;  Barter  v. 
Wheeler,  49  N.  H.  9,  6  AmR  434; 
Moses  v.  BoRton.  etc..  It.  Co.,  24  N. 
a.  71,  65  Ami)  222. 

N.  Y. — London,  etc.,  F.  In,"*.  Co.  V. 
Rome,  etc.,  R.  Co.,  141  N.  Y.  200.  39 
NE  79,  63  NYSt  73.  43  AmSR  752. 

Oh. — Pittsburgh,  etc.,  li.  Co.  v. 
Barret.  36  Oh.  St.  448, 

Pa. — Clarke  v.  Needles,  25  Pa.  338. 
Tex. — Gulf,  fctc.  It.  Co.  V.  Tiawlck, 
80  Tex.  270,  15  SW  568,  18  SW  948. 

Va. — .Southern  Express  Co.  v.  Me- 
Vc'.gh.  20  Gratt.  (61  Va.)  264. 

Wis. — White  V.  Goodrich  Transp. 
Co..  46  Wis.  403,  1  NW  75. 

[a]  The  tcBt  Is  whf^ther  the  car- 
rier has  accepted  the  goods  only  for 
the  purpose  of  transportation  with- 
out further  direction.  Wade  v. 
Wheeler,  3  I.ans.  (N.  Y.>  201  [aff  47 
N.  Y.  65S1. 

lb]  Holding  stock  In  pens. — If 
animals  received  for  transporatlon 
are  held  by  the  carrier  !n  its  ship- 
ping pens  for  its  own  convenience,  it 
Is  under  the  obligations  of  a  common 
carrier  while  so  doing  the  same  as 
while   transporting .  the; 
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by  the  carrier  before  commencement  of  actual 
transportation  at  the  request  of  the  consignor  and 
for  bis  accommodation,  or  in  order  that  something 
further  may  be  done  to  prepare  the  goods  for  trans- 
portation," or  witere  the  goods  are  delivered  to 
the  carrier  without  shipping  directions,"  or  to  be 
held  until  freight  chaises  are  paid,™  the  earner's 
liability  during  such  detention  is  that  of  ware- 
houseman only,  and  ordinary  care  for  the  safe- 
keeping of  the  goods  is  the  measure  of  the  carrier's 
responsibility.  So  if  the  shipper,  even  after  com- 
plete delivery  to  the  carrier  for  immediate  trans- 
portation,  recalls  his  directions  as  to  immediate 
shipment  and  requests  the  carrier  to  postpone  the 
transportation  for  a  designated  time,  the  liability 
of  the  carrier  changes  from  that  of  a  common 


carrier  to  that  of  a  warehouseman  only  on  the 
request  by  the  shipper  and  a  compliance  therewith. 
Under  these  circumstances,  if  the  goods  are  de- 
stroyed after  such  a  request  has  been  granted,  the 
carrier  is  not  liable  except  on  proof  of  negligence." 

324]  B.  Custody  of  Goods  Stopped  in  Tran- 
situ.^* If,  by  the  shipper's  orders,  the  goods  are 
stopped  in  transitu,  and  they  are  held  for  the 
shipper,  the  carrier  while  so  holding  is  liable  as 
warehouseman  only.*^ 

[5  325]  C.  Custody  Awaiting  Delivery  to  Con- 
signee^^— 1.  Carrier  Liable  as  Such  until  Tranft- 
portation  Completed — a.  In  General.  The  responsi- 
bility of  the  earner  as  such  does  not  at  once  ter- 
minate on  the  arrival  of  the  goods  at  their  destina- 
tion.^   The  contract  with  the  carrier  being  not 


Boston,  etc.,  Co..  73  N.  H.  141,  59  A 
938. 

[c]  Tlw  fact  tliat  th*  ooiudanw* 
coiusnts  Uiat  tbe  g'oods  may  I)*  held 

for  a  time  in  the  carrier's  freight 
house,  because  the  carrier  haa  no  cars 
ready  for  carrylntr  out  the  transpor- 
tation, will  not  reduce  the  carrier's 
liability  to  that  of  warehouaeman. 
Gregory  v.  Wabash  R.  Co.,  46  Mo. 
A.  Hi. 

77.  U.  S. — St.  LoulH,  etc..  R.  Co.  v. 
Knight,  122  U.  S.  79,  7  SCt  1132,  30 
L.  ed.  1077;  Michigan  Cent.  R.  Co.  v. 
Mineral  Sprinss  Slfg.  Co.,  16  Wall. 
ai8,  21  L.  ed.  297;  Atlanta  Nat.  Banlt 
V.  Southern  R.  Co.,  106  Fed.  623. 

Ala. — St.  Louis,  etc..  R.  Co.  v. 
Cavender,  170  Ala.  601,  54  S  54; 
Louisville,  etc.,  R.  Co.  v.  Eachles.  97 
Ala.  666,  12  S  304;  Alabarra  Great 
Southern  R.  Co.  v.  Mt.  Vernon  Co.,  84 
Ala.  173,  4  S  366. 

Ark. — Little  Roclt,  etc.,  R.  Co.  v. 
Hunter.  42  Ark.  200. 

Dak, — Mulligan  v.  Northern  Pac. 
n.  Co..  4  Dak.  315.  29  NW  669. 

Ga. — Dixon  v.  Central  of  Georgia 
R.  Co.,  110  Ga.  173,  3S  8E  36B. 

111. — Illinois  Pent.  R.  Co..  v.  Ash- 
mead,  B8  III.  487;  St.  Louis,  etc.,  R. 
Co.  V.  Montgomery.  39  111.  335;  Puller 
V.  Illinois  Cent.  R.  Co.,  164  111,  A. 
284. 

Kiln. — Missouri  Pac.  R.  Co.  v. 
RlKgs,  (A.)  62  P  712. 

Mass. — Nichols  v.  Smith.  115 
Mass.  332;  Watts  v.  Boston,  etc.,  R. 
Corp.,  106  Mass.  466;  Barron  v.  Kl- 
dredge.  100  Mass,  453.  I  AmR  126; 
Judson  V,  Western  K.  Corp,,  4  Allen 
620,  81  AmD  718;  Dickinson  V.  Win- 
chester, 4  Cush.  114.  50  AmD  7G0. 

Mich. — Michigan  Southern,  etc,  R. 
Co,  V.  Shurtx,  7  Mich,  516. 

Miss.— Illinois  Cent.  R.  Co.  V. 
Tronstlne.  C4  Miss.  834,  2  S  255. 

N.  II.— Flint  v.  Boston,  etf.,  R.  Co., 
73  N.  H.  141,  69  A  938;  Moscb  v.  Bos- 
ton, etc.,  R.  Co..  24  N.  H.  71,  66  AmD 
222. 

N.  T. — O'Neill  V.  New  York  Cent., 
etc.,  R.  Co..  60  N.  Y,  138;  Rogers  v. 
Wheeler.  62  N.  Y.  262;  B!oP.som  v. 
Griffln.  13  N,  Y.  569.  67  AmD  75;  Piatt 
V.  Hlbbard.  7  Cow.  497. 

N.  C. — Basnlfrht  v.  Atlantic,  etc.,  R. 
Co..  Ill  N.  C.  592,  16  SE  323;  Wella 
V,  Wilmington,  etc..  R.  Co..  51  N.  C. 
47,  72  AmD  55G.  See  also  Foard  V. 
Atlantic,  etc.,  H.  Co..  53  N.  C.  235,  78 
AmD  277  (where  goods  were  con- 
signed to  a  carrier  to  be  forwarded 
and  were  detained  by  reason  of  illegi- 
ble directions). 

Oh. — PittsburfTh.  etc..  R.  Co.  v.  Bar- 
rett. 36  Oh.  St.  448. 

Okl.— Atchison,  etc..  R,  Co.  v. 
Homewood.  39  Okl.  179,  1S3.  134  P 
856,  48  LHANS  990  felt  Cvi-]. 

Pa. — Clark  v.  Needles,  25  Pa.  338. 

Wis. — Schmidt  v.  Chlcafro,  etc.,  R. 
Co,.  90  Wis.  604,  63  NW  1067:  White 
V.  Goodrich  Transp.  Co.,  46  Wis.  493, 
1  NW  75. 

Eng. — Cairns  v.  Robins,  8  M.  &  W. 
268,  161  Reprint  1034. 

Ont. — Milloy  v.  Grand  Trunk  R. 
Co.,  23  Ont.  454  (app  allowed  21  Ont. 
A.  4041. 

Que. — Speddln^   v.   Grand  Trunk 


R.  Co..  40  Que.  Super.  463,  18  CanB 
Cas  46,  10  EastLH  369. 

See  also  supra  f  309. 

"If  the  goods,  when  so  deposited, 
are  not  ready  for  immediate  trans- 
portation, and  the  carrier  cannot 
make  arrangements  for  their  carriage 
to  the  place  of  destination  until 
something  further  Is  done,  or  some 
further  direction  is  given  or  com- 
munication made  concerning  them  by 
the  owner,  the  deposit  must  be  con- 
sidered to  be  in  the  meantime  for  his 
convenience  and  accommodation,  and 
the  receiver  until  some  change  takes 
place,  will  be  responsible  only  as  a 
warehouseman.  Irhe  party  bringing 
the  goods  must  first  do  whatever  is 
essential  to  enable  the  carrier  to  com- 
mence or  to  make  needful  prepara- 
tion for  commencing  the  service  re- 
quired of  It  before  It  can  be  made 
liable  or  subjected  to  responsibility 
in  that  capacity."  Fuller  v.  Illinois 
Cent,  R.  Co.,  164  111.  A.  2S4,  287. 

[a]  Application*  of  znle, — (1)  A 
carrier  Is  not  chargeable  with  negli- 
gence In  falling  to  take  precautions 
to  guard  against  the  danger  from  tire 
to  cotton  awaiting  transportation  in 
locked  box  cars  on  a  sidetrack  in  the 
open  country,  established  and  main- 
tained for  the  accommodation  of  the 
planters  in  that  neighborhood,  where 
the  carrier  Is  merely  following  a 
practice  which  has  continued  for 
years  without  any  resulting  loss  or 
complaint.  Charnock  v.  Texas,  etc.. 
R.  Co.,  194  U,  S.  432,  24  SCt  671.  48 
L.  ed.  1057  [aflf  113  Fed.  S2,  61  CCA 
78].  (2)  When&shipper  stores  goods 
from  time  to  time  in  a  railway  ware- 
house, loading  a  car  when  a  carload 
is  ready,  the  responsibility  of  the 
railway  company  In  respect  of  such 
of  the  goods  as  have  not  specifically 
been  set  apart  for  shipment  Is  not 
th.it  of  carrier  but  th at  of  ware- 
houseman, and  in  case  of  their  acci- 
dental dcElruction  by  ftre  the  ship- 
per has  no  remedy  apaltuit  tho  com- 
pany. Milloy  v.  Grand  Trunk  R.  Co., 
21  Ont.  A.  404  [allowing  app  23  Ont. 
4G4].  (3)  A  deposit  of  goods  on  the 
platform  at  the  company's  depot  or 
in  Its  warehouse  with  the  agent's 
permission  to  await  a  permit  from 
the  military  authorities  then  in  con- 
trol, and  also  until  cars  can  be 
secured  for  their  transportation.  Im- 
poses on  the  carrier  the  liability  of 
warehouseman  only.  Illinois  Cent.  R. 
Co.  V.  Ashmead,  58  111.  487.  (4) 
Where  tho  special  car  of  a  theatri- 
cal troupe  was  destroyed  by  a  fire 
communicated  from  a  burning  sta- 
tion building  while  th«  car  remained 
on  a  sidetrack  for  the  convenience 
of  the  troupe  pending  the  completion 
of  an  engagement,  after  which  it  was 
Intended  that  the  railroad  company 
should  haul  it  to  the  next  stopping 
place,  the  railroad  company  was  not 
liable  as  a  common  carrier,  although 
it  had  moved  the  rnr  from  the  partic- 
ular point  designatAd  by  the  owner. 
Atchison,  etc.,  R.  Co,  v.  Homewood. 
39  Okl.  179.  18S,  134  P  866,  48  LRAN8 
990  and  note  tdt  Cyc]  (where  the 
court  aald:  "There  IB  a  Btrong  re- 
semblance between  this  case  and  the 


case  where  goods  are  detained  by  the 
carrier  before  commencement  of  ac- 
tual transportation  at  the  request  of 
the  shipper,  and  for  his  accommoda- 
tion. It  Is  universally  held  that, 
where  goods  are  detained  at  the  re- 
que<!t  of  the  shipper,  and  for  his  ac- 
commodation, or  In  order  that  some- 
thing further  may  be  done  to  pre- 
pare the  goods  for  transportation,  the 
carrier's  liability  during  such  deten- 
tion is  only  that  of  warehouseman. 
6  Cyc  453,  citing  numerous  authori- 
ties. The  carrier  Is  not  the  Insurer 
of  the  goods  until  Jt  becomes  its 
duty  to  forward  them"). 

[b]  If  animals  are  held  for  tSw 
■bqiper'a  convaniuioe  in  the  carrier's 
shipping  pens,  the  liability  of  the  car- 
rier is  only  that  of  warehousenran. 
Flint  V,  Boston,  etc.,  R.  Co.,  73  N.  H. 
141.  69  A  938. 

[c]  Unauthorised  atfreemeat  of 
oamer^i  a^nt. — Goods  left  i-i  the 
company's  warehouse  for  future 
transportation  through  an  arrange- 
ment with  the  baggage-master  are  in 
the  company's  charge  only  as  a  ware- 
houseman, regardless  of-  what  the 
baggage-master  may  have  agreed, 
since  he  had  no  authority  to  bind  the 
company.  Mulligan  v.  Northern  Piie. 
R,  Co.,  4  Dak.  316,  29  NW  669. 

[dj  JOlowutf  eottoB  to  mialn  on 
pitttrom  until  tail  lot  Ma^br  to  sup. 

— Where  a  railroad  company  allowed 
shippers  of  cotton  to  leave  cotton  on 
its  station  platform  until  the  full  lot 
to  be  shipped  was  ready,  it  was  liable 
as  a  warehouseman,  under  Rev.  sC 
(1895)  art  323.  providing  that  a  rail- 
road company  shall  be  liable  aa  a 
warehnusen'an  for  goods  stored  be- 
fore the  commencement  of  transpor- 
tation, for  part  of  a  lot  of  cotton 
Intended  for  shipment  left  overnight 
on  the  platform  by  the  shipper  in 
accordance  with  the  custom,  await- 
ing the  rest  of  the  shipment  to  be 
brought  the  next  day.  Chicago,  etc., 
R  Co.  V.  Bulloy,  (Tex.  Civ.  A.)  14W 
SW  480. 

78.  Rt.  Louis,  etc.,  R.  Co.  V.  Caven- 
der,  170  Ala.  601,  64  S  64;  London, 
etc,  P.  Ins.  Co.  v.  Rome  R.  Co..  144 
N.  Y.  200,  39  NK  79,  43  AmSR  7B2. 
Soa  also  supra  I  311. 

[a]  Tims,  where  a  railroad  Hnde 
goods  In  one  of  Us  cars  without  bill 
of  lading  or  other  instruetlona  and 
removes  them  to  a  storehouse,  re- 
questing and  awaiting  instnictlona 
which  are  not  furnished,  the  liabili- 
ties are  those  of  a  warehouseman 
and  not  of  a  common  carrier.  A  rail- 
road la  not  liable  as  a  common  car- 
rier for  property  deposited  In  Its 
warehouse  awaiting  the  orders  of  the 
owner  for  transportation.  Louisville, 
etc.,  R.  Co.  v.  U.  S..  39  Ct,  CI.  40G. 

79.  St.  Tx>ul8.  etc.,  R.  Co,  v.  Caven- 
der.  170  Ala.  601,  64  S  64. 

80.  St.  Ijouis,  etc.,  R.  Co.  v.  Mont- 
gomery, 39.  111.  335. 

81.  Vor  other  mttoTB  relatln?  to 
storaar*  of  gvoOa  in  teanatt  see  supra 
fg  820-322. 

88.  MacVeagh  v.  Atchison,  etc.,  R. 
Co..  3  N.  M.  205,  5  P  457. 

83.  See  also  infra  §  360  et  seq. 

84.  Chapman  v.  Great  Western  R. 


For  later  easss,  dovalopmsuta  and  eUangvi  in  the  law  see  cumulative  Annotations,  same  title,  page  and  not_o  na\ 
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§§  325-326] 


CABBIEB8 


[10  C.  J.]  233 


only  to  carry,  but  also  to  deliver,  it  folIowB  that  to 
a  certain  extent  the  custody  of  the  goods  as  carrier 
must  extend  beyond  as  well  as  precede  the  period 
of  their  transit  from  the  place  of  consignment  to 
that  of  destination."*  It  is  only  on  the  completion 
of  the  entire  duty  of  the  carrier  with  reference  to 
the  transportation  of  the  goods  that  any  question 
as  to  the  reduction  of  the  carrier's  liability  to  that 
of  warehouseman  can  arise.  So  long  as  anything 
remains  to  be  done  by  the  carrier  as  carrier^  before 
the  goods  are  ready  for  acceptance  by  the  con- 
signee, the  carrier's  liability  as  such  continues.*" 
This  principle  is  subject  to  an  important  qualifica- 
tion. It  contemplates  that,  after  the  goods  are 
once  committed  to  the  carrier,  its  possession  and 
control  over  them  continues  over  every  mile  of  the 
route,  and  during  every  hour  of  the  time  until  the 
arrival  of  the  goods  at  the  point  of  destination. 
Therefore,  where  at  some  point  on  the  journey  the 
goods  are  by  agreement  of  the  owner  temporarily 
out  of  the  possession  and  control  of  the  carrier, 
and  where  the  same  are  actually  in  the  possession 
of  the  owner  or  some  one  as  his  agent,  the  relation 
of  the  carrier  to  the  goods  is  not  that  of  an  insurer, 
and  if  the  goods  are,  without  its  fault,  destroyed 
while  so  out  of  its  possession,  the  carrier  cannot 
be  held  responsible."* 

[$  326]  b.  Storing;  Fladng  on  Sidetrack.""  Bail- 
raads  usually  have  freight  houses  in  which  the 
goods  are  placed  on  reaching  their  destination,  and 

Co..  B  Q.  B.  D.  278:  Qrand  Trunk  R. 
Co.  V.  Frankel,  33  Can.  S.  C.  116. 

85.  Chapman  v.  Great  Western  R. 
Co..  5  Q.  B.  r>.  278. 

86.  III. — Western   Transp,   Co.  v. 
Newball,  24  111.  4«6,  76  AmD  760. 

Ky. — Iioulsvllle,  etc.,  R  Co.  v.  Gay, 
Hi  Ky.  56,  136  SW  406,  33  LRANS 
303. 

Mass. — South  Deerfleld  Onion  Stor- 

Sre  Co.  V.  New  York,  eta.  R.  Co..  222 
UR.  686,  111  NB  367:  Rice  v.  Boa- 
ton,  etc,  R.  Corp.,  98  Mass.  212. 

Minn. — Rustaa  v.  Great  Northern 
R.  Co^  122  Minn.  453.  142  NW  727. 

N.  T.— Goold  V.  Chapin.  80  N.  Y. 
259,  75  AmD  398;  UlUer  v.  Steam 
Hav.  Co.,  10  N.  Y,  481.  Seld.  64. 

07.    Barron  V.  Mobile,  etc.,  R.  Co., 
2  Ala.  A.  655,  EG  8  862. 

{a]  ^'""r  in.  tmuit. — Where  a 
carload  of  lumber  was  shipped  under 
a  waybill  providing  for  stoppare  en 
route  at  a  planing  mill,  and  delivery 
to  thd  planing  mill  company,  that 
the  lumber  might  be  planed  and 
tlien  reshipped  to  Its  destination,  and 
the  lumber  was  destroyed  by  fire 
while  at  the  planing  mill.  It  was  then 
in  the  possession  of  plaintiff  or  his 
agent,  the  planing  mill  company,  so 
tnat  defendant's  liability  was  termi- 
nated for  the  time  being,  and  It  was 
not  liable  for  the  destruction  of  the 
lumber  without  Its  fault.  Barron  v. 
Mobile,  etc.,  R.  Co.,  2  Ala.  A.  6S5,  66 
S  862. 

88.   BeUreiT  on  pdvate  tracks  see 

infra  |  366. 
thktsf  of  nnloadlnv  oarload  lots  see 

supra  i  120. 

88.  111. — Chicago,  etc..  R.  Co.  v. 
Bensley,  69  III.  630  (holding  that  such 
liability  does  not  terminate  on  the 
arrival  of  the  car  at  the  place  of 
destination  and  the  placing  of  the  car 
Inside  of  the  carrier's  freight  depot): 
Po'-ter  V.  Chicago,  etc.,  R.  Co.,  20  111. 
401,  ■'1  AmD  286. 

Mo. — Loeb  V.  Wabash  R.  Co.,  (A.) 
85  SW  118;  Klass  Commission  Co.  v. 
Wabash  R.  Co.,  80  Mo.  A.  164. 

N.  J. — Morris,  etc.,  R,  Co.  v.  Ayres, 
29  N.  J.  L.  393,  80  AmD  215. 

Tenn. — Pennsylvania  R.  Co.  v. 
Naive,  112  Tenn.  289,  79  SW  124.  64 
LRA  443;  East  Tennessee,  etc.,  R.  Co. 
V.  Kelly.  91  Tenn.  699,  20  SW  812.  30 
AmSR  902,  17  LRA  691  and  note; 
Butler  V.  East  Tennessee,  etc.,  K, 
Co.,  8  Lea  32. 


in  the  absence  of  some  contract  or  usage  by  which 
the  consignee  is  bound  to  unload  from  the  cars, 
their  liability  as  carrier  is  not  reduced  to  that  of 
warehouseman  until  the  goods  are  placed  in  the 
freight  house,  ready  to  be  taken  by  the  consignee.'* 
But  where  the  carrier  is  not  required  or  expected 
in  the  usual  course  of  business  to  remove  the 
freight  from  the  cars,  as  in  the  case  of  grain  in 
bulk,  coal,  lumber,  and  the  like,  delivery  of  the 
car  in  a  safe  and  convenient  position  for  unload- 
ing at  the  elevator,  warehouse,  or  otlier  place  desig- 
nated by  the  contract  or  required  in  the  usual 
course  of  business,  or  where  no  place  of  delivery 
is  thus  designated  or  required,  on  its  sidetrack  in 
the  usual  and  customary  place  for  unloading  by 
consignees,  together  with  notice  to  the  consignee 
and  a  reasonable  time  allowed  for  the  removal  in 
those  jurisdictions  where  this  is  necessary,  termi- 
nates the  liability  of  the  carrier  as  such,"  although 
it  still  continues  liable  as  warehouseman."  Never- 
theless, even  under  these  circumstances,  it  is  the 
duty  of  the  carrier  to  place  the  car  in  a  reason- 
ably safe  and  accessible  place  for  unloading,  and, 
until  it  does  so,  the  carrier's  liability  as  sucli  con- 
tinues.'*  Delivery  to  the  consignee's  private  tracks 
is  a  sufficient  delivery  to  release  the  carrier  from 
liability  as  such,  as  to  the  cars  delivered."^  This 
is  so,  although  the  delivery  was  subject  to  the  right 
of  inspection.  Such  a  delivery  nevertheless  places 
the  cars  under  the  dominion  of  the  consignee,  and 


Wash. — Nonnlle  v.  Northern  Pac 
R.  Co..  36  Wash.  21,  77  P  1087,  67 
LRA  271. 

[a]  Thiia.  where  plaintiff  shipped 
a  machine  together  with  certain  tools, 
etc.,  consigned  to  himself  at  a  flag 
station  on  defendant's  road,  where  de- 
fendant maintained  a  warehouse  and 
a  sidetrack,  but  no  station  or  agent, 
the  carrier,  not  having  placed  the 
tools  and  the  cable  In  its  warehouse 
on  their  arrival,  as  It  might  have 
done,  was  liable  to  nlaintllf  for  their 
loss.  Nonnlle  v.  Northern  Pac.  R. 
Co.,  86  Wash.  21,  77  P  1087.  67  LRA 
27L 

[b]  Vlwn  eandar  has  no  ware- 

liouse. — If  a  common  carrier  of 
freight  has  no  warehouse  at  the  point 
of  destination  of  freight,  and  It  safely 
keeps  such  freight  until  Its  rarrier 
duties  are  at  an  end.  and  the  con- 
signee fails  to  call  for  and  get  such 
freight,  and  it  then  deposits  the 
freight  in  the  warehouse  of  a  "re- 
sponsible person  for  and  on  account 
of  the  owner  or  consignee,"  Its  duties 
to  the  consignee  wlui  reference  to 
the  freight  are  at  an  end,  and  if  after 
that  time  the  consignee  brings  a  suit 
against  such  carrier  for  a  failure  to 
deliver  such  freight,  the  carrier  may 
show  that  it  h^s  performed  its  duties 
to  the  consignee  by  showing  that  it 
has  delivered  the  freight  to  a  respon- 
sible warehouseman  for  account  of 
such  con.slgnee.  Louisville,  etc.,  R. 
Co.  v.  Brewer,  183  Ala.  172,  02  S  69H. 

90.  111. — Gratiot  St.  Warehouse  Co. 
V.  St.  Louis,  etc..  R.  Co.,  221  111.  418, 
77  NE  075;  Schumacher  v,  Chicago, 
etc..  R.  Co..  207  111.  199.  69  NE  825; 
Gregg  v.  Illinois  Cent.  R.  Co..  147  III. 
B50.  35  NE  343,  37  AmSR  238;  East 
St.  Louis  Connecting  R.  Co.  v.  Wa- 
bash, etc..  R.  Co..  123  III.  594,  15  NE 
46;  Weyl  v.  Southern  Pac.  Co.,  156 
111.  A.  493;  McCabe  v.  Atihison,  etc., 
R.  Co..  154  111.  A.  380;  Chicafro,  etc.. 
R.  Co.  v.  Kendall,  72  111.  A.  105. 

Ind. — Chicago,  etc.,  R,  Co.  v.  Rev- 
man.  73  NE  587;  Pittsburgh,  etc.,  R. 
Co.  V.  Nash,  43  Ind.  423. 

Iowa. "Anchor  Mill  Co.  v.  Burling- 
ton, etc..  R.  Co.,  102  Iowa  262,  71  NW 
255;  Independence  Mills  Co,  v.  Bur- 
lington, etc..  R.  Co..  72  Iowa  636,  34 
NW  820.  2  AmSR  258. 

Kan. — Brown  v.  Missouri,  etc.,  R. 
Co..  83  Kan.  674,  577.  112  P  147  [clt 
Cyc];  Missouri  Pac.  R.  Co.  v.  Wichita 


Wholesale  Grocery  Co..  55  Kan.  626. 
40  P  899. 

Minn. — Chicago,  etc,  R.  Co.  v. 
Kelm,  121  Minn.  348,  141  NW  295.  4« 
LRANS  995. 

Mo. — Plndell  V.  St.  Louis,  etc.,  R. 
Co.,  41  Mo,  A.  84  (holding  that.  If 
there  is  an  agreement  between  the 
carrier  and  the  consignee  that  all 
consignments  of  the  kind  in  ques- 
tion should,  on  arrival,  be  placed  on 
a  certain  car  track  for  the  consignee. 
It  will  be  a  sufficient  delivery  for  the 
darrler  to  so  place  the  car  and  to 
notify  the  consfgnee  thereof.  Whether 
It  is  a  reasonable  place  or  not  makes 
no  difference). 

Mont.— Gary,  etc.,  Co.  v.  Chicago, 
etc.,  R.  Co.,  49  Mont.  624,  683,  143  P 
965  [cit  Cyc]. 

N.  C. — Brooks  Mfg.  Co.  v.  Southern 
R.  Co.,  152  N.  C,  666.  88  SE  243;  Wall- 
Huskc  Co.  V.  Southern  R.  Co.,  147  N. 
C.  407,  61  SB  277. 

Oh. — ^Paddock  v.  Toledo,  etc.,  R,  Co., 
21  Oh.  Clr.  Ct.  626.  H  Oh.  Clr.  Dec. 
789. 

[a]  If  the  oarrUr  lias  no  freight 
house  at  the  place  of  destination,  but 
Is  in  the  habit  of  transacting  its  busi- 
nesB  there  on  the  cars  themselves,  the 
fact  that  the  goods  have  not  been 
removed  from  the  car  does  not  pre- 
vent the  liability  of  the  carrier  being 
reduced  to  that  of  warehouseman. 
MacVcagh  v.  Atchison,  etc,  R.  Co.,  I 
N.  M.  205,  5  P  467. 

[b1  In  case  of  extnoTdlnary  luter- 
mptloB  of  oonunnnloatlon,  ueeessltat- 
Ing  a  ooajiid«rabl«  delay  before  the 
goods  reach  their  destination,  the  car- 
rier may  store  them  and  Rive  notice 
to  the  consignee,  and  thereafter  it  Is 
liable  only  as  warehouseman.  Ton- 
key  V.  Milwaukee,  etc.,  R.  Co.,  81  Wis. 
619.  11  AmU  630. 

91.  Gary,  etc.,  Co.  v.  Chicago,  etc., 
n.  Co..  49  Mont.  624,  533,  148  P  956 
[(■it  Cvol. 

92.  Chicago,  etc.,  R.  Co.  ,v,  Stouf- 
fer.  (Inrl,  A.)  Ill  NE  809;  rndepend- 
ence  Mills  Co,  v,  Burlington,  etc,  R. 
Co,.  72  Iowa  536,  34  NW  320,  2  AmSR 
258;  Klasn  Commission  Co.  v,  Wa- 
bash R.  Co,,  80  Mo.  A,  1B4;  Brooks 
Mfg,  Co.  V.  Southern  R.  Co..  152  N.  C. 
665.  68  BE  243. 

93.  Schumacher  v.  Chicago,  etc.,  R, 
Co.,  207  111.  199,  69  NE  825:  Kingman 
St.  Louis  Impl.  Co.  v.  Southern  R. 
Co..  133  Mo.  A. 
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the  carrier  thereafter  has  no  right  to  interfere 
with  that  dominion  unless  on  inspection  the  con- 
signee rejected  the  cars  and  notitied  the  carrier  of 
that  fact." 

327]  c  BnleB  SpedaUy  Applicable  to  Express 
Companiefl.*"  The  general  role  is  that  the  liability 
of  an  express  company  as  a  common  carrier  does 
not  end  until  it  has  made  or  tendered  a  personal 
delivery  of  the  goods  to  the  consignee  or  owner, 
or  to  some  person  authorized  by  him  to  receive 
them.  But  if  by  reason  of  inability  to  find  the 
consignee  or  the  consignee's  refusal  to  receive  the 
goods,  delivery  is  not  completed,  the  carrier  is 
liable  only  for  safe-keeping  as  bailee  for  hire.^ 

[i  328]  2.  Notice  of  Airival  of  Goods  and  Eea- 
BUuUe  Time  to  Remove  Ooods^.  Expreaa  Oom- 
panies.*"  Where  by  usage,  custom,  or  special  con- 
tract, the  general  rule  requiring  the  delivery  at  the 
place  of  business  or  at  the  residence  of  the  con- 
signee is  dispensed  with,  the  consignee  is  in  all 
cases  entitled  to  notice  of  the  arrival  of  the  goods 


and  a  reasonable  time  thereafter  in  which  to  re- 
move them  before  the  carrier's  liability  as  insurer 
ceases  and  that  of  warehouseman  attaches."^  But, 
when  the  goods  have  been  transported  safely  to 
their  destination,  and  the  consignee  has  been  noti- 
fied of  their  arrival  and  a  reasonable  opportunity 
has  been  allowed  him  to  i«move  them^  the  liability 
of  the  express  company  thereafter  is  that  of  a 
warehouseman." 

[$  329]  b.  Other  Oommon  Oaizlerft— fiight 
of  Oonsignee  to  Reasonable  Time  for  Remonl 
before  Oarrier'a  Liability  as  Issurer  Oeasw— (a) 
The  Minority  View.  The  so-called  Massachusetts 
doctrine  which  now  prevails  in  that  state  and<sev- 
eral  others  is  in  substance  that,  when  the  goods 
have  reached  their  destination  and  are  placed  in  a 
position  of  reasonable  safety,  ready  foi'  delivery  to 
the  consignee,  the  carrier's  duty  as  carrier  tomi- 
nates  and  that  of  warehouseman  begins  without 
regard  to  notice  to  the  consignee  or  a  reasonable 
time  for  the  removal  of  the  goods.^ 


M.  Kingman  St.  IfOuls  ImpI,  Co. 
V.  Southern  R.  Co.,  133  Mo.  A.  317, 
112  SW  721. 

06.    See  also  Infra  9  328. 

Se.  Ala. — Southern  Sxpress  Co.  v. 
Armstead,  50  Ala.  350. 

III. — American  Merchants'  Union 
Express  Co.  v.  Milk,  73  III.  224; 
American  Merchants'  Union  Express 
Co.  V.  Schler,  65  111.  140;  American 
Express  Co.  v.  Baldwin,  26  III.  604,  79 
AmD  889. 

Ind. — Adams  Express  Co.  v.  Dar- 
nell, 31  Ind.  20,  99  AmD  588;  Ameri- 
can Express  Co.  v.  Hockett,  80  Ind. 
260.  96  AmD  691. 

Mich. — Hasse  V.  American  Express 
Co..  94  Mich.  IM,  63  NW  918.  84 
AmSR  328. 

N.  Y. — Laporte  v.  Wells,  23  App. 
Div.  2«7,  48  NYS  292:  Grossman  v. 
Fargo,  6  Hun  310;  I^anasberg  v.  Dins- 
more,  4  Daly  490;  Byrne  v.  Fargo,  36 
Misc.  543.  73  NYS  943;  Witbeck  v. 
Holland.  38  HowPr  273  [aff  45  N.  T. 
13,  6  AmR  23]. 

Pa. — Union  Express  Co.  v,  Ohle- 
man.  92  Pa.  323;  Eagle  v.  White,  6 
Whart.  505.  87  AmD  484. 

Tex. — Gary  v.  Wells,  (Civ.  A.)  40 
SW  845. 

W.  Va.— Hutchinson  v.  U.  S.  Ex- 
press Co.,  63  W.  Va.  128.  131.  59  3E 
949.  14  LRANS  393  and  note  [clt 
Cyjcl. 

Wis. — Marshall  v.  American  Ex- 
preiw  Co..  7  Wis.  1.  73  AmD  381. 

"The  reason  for  this  rule  of  law 
[making  an  express  company  an  in- 
surer] ceases,  when  the  carrier  has 
tendered  the  property  to  the  con- 
signee, and  put  It  in  the  power  of  the 
latter  to  take  poesesslon  of  It.  And  it 
would  be  extremely  unjust  to  leave  It 
In  the  power  of  the  consignee  to  pro- 
long this  extraordinary  responsibility 
upon  the  carrier  so  long  as  his  eon- 
venlence  or  caprice  might  suggest.  If 
the  carrier  delivers  or  offers  to  de- 
liver the  goods  or  property  at  the 

& roper  time,  at  the  proper  place,  and 
>  Uie  proper  person,  ma  liability  as 
a  common  carrier  from  that  moment 
Is  at  an  end,  and  it  is  not  In  the 
power  of  the  consignee  to  prolong 
that  liability,  however  Inconvenient  It 
may  be  for  htm  to  receive  the  goods. 
Other  duties  with  corresponding  Ua- 
billttea  may  be  assumed  by  the  car- 
rier, owing  to  the  neglect  or  refusal 
of  the  consignee  to  receive  the  con- 
signment, but  these  are  commensur- 
ate only  with  the  new  trusts  devolv- 
ing upon  tb^  new  relation,  and  which 
are  widely  different  from  those  of  a 
common  carrier."  Marshall  v.  Ameri- 
can Express  Co..  7  Wis.  1,  26,  78  AmD 
381.  To  same  effect  Adams  Exp.  Co. 
T.  Darnell,  31  Ind.  20,  99  AmD  682. 

97.  See  also  supra  )  327. 

98.  Ala. — Southern  Express  Co.  v. 
Holland,  109  Ala.  362.  19  S  66. 

Ark. — American  Standard  Jewelry 


Co.  v.  Wltherlngton,  81  Ark.  184,  186, 
98  SW  696  [cit  Cyc). 

lU. — Baldwin  v.  American  Express 
Co..  23  HI.  197,  74  AmD  190. 

N.  Y. — Laporte  v.  Wells,  23  App. 
Dlv.  267,  48  NYS  292. 

Pa. — union  Express  Co.  v.  Ohle- 
man,  92  Pa.  323, 

W.  Va. — Hutchinson  v.  U.  S.  Ex- 
press Co..  63  W.  Va.  128,  59  SE  949, 
14  LRANS  393  [dlst  Berry  v.  West 
Virginia,  etc.,  R.  Co.,  44  W.  Va.  538. 
30  SE  143,  67  AmSR  781,  Which  held 
that  a  Vallroad  company  was  not 
bound  to  give  notice  to  the  con- 
signee]. 

la]    Umitatloa    of    the  nils. — 

Where  failure  of  an  express  company 
to  give  notice  by  mail  of  the  arrival 
of  a  package,  wh«ii  such  is  the 
adopted  mode,  is  not  the  proximate 
cause  of  delay  in  removing  the  pack- 
age, and  the  loss  would  have  oc- 
curred if  it  had  been  mailed,  and 
sufficient  time  had  elapsed  for  the 
receipt  thereof  if  notice  had  been 
mailed,  and  the  consignee  had  ex- 
ercised reasonable  diligence,  the  car- 
rier is  liable  as  warehouseman  only. 
Hutchinson  v.  U.  S.  Express  Co.,  63 
W.  Va.  128,  69  SE  949,  14  LRANS 
393. 

99.  Southern  Express  Co.  v.  Hol- 
land, 109  Ala.  362,  19  S  66. 

1.  Ga, — Knight  v.  Wrlghtsville.  etc., 
R.  Co.,  127  Ga.  204,  66  SE  363;  Geor- 
gia, etc..  R.  Co.  V.  Pound.  Ill  Ga.  6, 
86  SE  312;  Almond  v.  Georgia  Tt..  etc., 
Co.,  96  Ga.  775,  23  SE  67f;  Western, 
etc..  R.  Co.  V.  Camp.  63  Ga.  596: 
Southwestern  R.  Co.  v.  Pelder,  46 
Ga.  433. 

III. — Gregg  V.  Illinois  Cent.  R.  Co., 
147  111.  660,  36  NE  343,  37  AmSR  238: 
Chicago,  etc.,  K.  Co.  v.  Jenkins,  103 
III.  688;  Merchants'  Dispatch,  etc., 
Co.  v.  Moore,  88  III.  1^,  30  AmR  641; 
Rothschild  V.  Michigan  Cent.  R.  Co., 
69  III.  164;  The  Anchor  Line  v. 
Knowles.  66  III.  150;  Illinois  Cent.  R. 
Co.  V.  Friend,  64  III.  303;  Merchants' 
Dispatch  Transp.  Co.  v.  Hallock,  64 
111.  884:  Illinois  Cent.  R.  Co.  v, 
Frankenberg,  S4  111.  88,  6  AmR  92; 
Chicago,  etc,  R  Co.  v.  Scott,  42  111. 
182:  13«v1b  v.  Hlchlgan  Southern,  etc., 
R.  Co„  20  111.  412:  Porter  v.  Chicago, 
etc,  R.  Co.,  20  111.  407,  71  AmD  286; 
Richards  v.  Michigan  So.,  etc.,  R.  Co., 
20  111.  404:  McCabe  v.  Atchison,  etc, 
K.  Co.,  1S4  111.  A  380:  Chicago,  etc, 
R.  Co.  V.  Kendall,  72  HI.  A.  lOS. 

Ind. — Cincinnati,  etc,  R.  Co.  v.  Mc- 
Cool,  26  Ind.  140;  Bansemer  v.  Toledo, 
etc.,  R.  Co.,  26  Ind.  484,  87  AmD  367; 
New  Albany,  etc.,  R.  Co.  v.  Campbell 
12  Ind.  66. 

Iowa. — Hicks  V.  Wabash  R.  Co., 
131  Iowa  296,  108  NW  B84.  8  LRANS 
235  and  note;  State  v.  Creeden,  78 
Iowa  666,  43  NW  S7S,  7  LRA  295; 
Independence  Mills  Co.  v.  Burlington, 
etc.,   R.   Co.,   72   Iowa  536.  34  NW 


320,  2  AmSR  268;  Mohr  v.  Chicago, 
etc..  R.  Co.,  49  Iowa  STO;  rranols  v. 
Dubuque,  etc.,  R.  Co.,  26  Iowa  60, 
95  AmD  789. 

Mass. — Rice  v.  Hart,  118  Mass.  201, 
19  AmR  433;  Hall  v.  Boston,  etc.,  R. 
Corp.,  14  Allen  439,  92  AmD  783; 
Norway  Plains  Co.  v.  Boston,  etc.,  R. 
Co.,  1  Gray  263.  61  AmD  423;  Thomas 
V.  Boston,  etc.,  R.  Corp.,  10  Mete. 
472.  43  AmD  444. 

Pa. — Shenk  v.  Philadelphia  Steam 
Propeller  Co.,  60  Pa.  109,  100  AmD 
641;  McCarty  v.  New  York,  etc,  R. 
Co.,  30  Pa.  247.  Contra  Moyer  v. 
Pennsylvania  R.  Co.,  31  Pa.  Super. 
559  (This  case  Is  an  obvious  mis- 
application of  the  rule  laid  down 
in  National  Line  SS.  Co.  v.  Smart, 
107  Pa.  492,  which  relates  to  car- 
riers by  water  and  overlooks  Mc- 
carty V.  New  York,  etc.,  R.  Co.,  30 
Pa.  247.  which  lays  down  a  different 
rule  for  railroad  carriers). 

[a]  Tlw  statemsnt  of  the  rule  la 
the  isxilng  oass  on  the  subject  is 
as  follows:  Railroad  companies  as 
common  carriers  of  merchandise 
"are  responsible  as  common  carriers 
until  the  goods  arc  removed  from 
the  cars  and  placed  on  the  platform: 
that  if,  on  account  of  their  arrival 
In  the  night,  or  at  any  other  time, 
when,  by  the  usage  and  course  of 
business,  the  doors  of  the  merchan- 
dise depot  or  warehouse  are  closed, 
or  for  any  other  cause,  they  cannot 
then  be  delivered;  or  if,  for  any 
reason,  the  consignee  Is  not  there 
ready  to  receive  them;  it  is  the  duty 
of  tne  company  to  store'  them  and 
preserve  them  safely,  under  the 
charge  of  competent  and  careful 
servants,  ready  to  be  delivered,  and 
actually  deliver  them  when  duly 
called  for  by  parties  authorised  and 
entitled  to  receive  them;  and  for  the 
performance  of  these  duties  after 
the  goods  are  delivered  from  the 
cars,  the  company  are  liable,  as 
warehousemen,  or  Keepers  of  goods 
for  hire."  Norway  Plains  Co.  v. 
Boston,  etc,  R.  Co..  1  Gray  (Mass,) 
263,  274.  81  AmD  423  (per  Shaw, 
C.  J.>. 

[b]  Xsason  for  rale. — It  is  urged 
In  support  of  this  rule  that,  by  rea- 
son of  the  nature  of  the  railroad 
company's  means  -of  transportation, 
it  cannot  make  personal  delivery,  as 
can  those  who  transport  by  vehicles 
traversing  the  common  highways, 
and  it  Is  not  practicable  In  the  ordi- 
nary course  of  business  to  give  no- 
tice to  the  consignee,  as  is  done  in 
the  case  of  general  ships.  But  the 
controlling  alstinctlon  probably  is 
to  be  found  in  the  fact  that  U  is 
customary  for  railroad  companies  to 
deliver  goods  at  the  destination  Into 
a  freight  house,  and  there  is  no  good 
reason  for  applying  the  severe  com- 
mon-law rules  of  liability  after  the 
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[i  3301  <b)  The  Majority  Vi««.  The 
weight  of  authority  is  against  the  Massaohusetts 
doctrine.  The  prevailiiig  rule  in  most  jurisdictions 
is  that,  when  the  goods  have  arrived  at  their  des- 
tination, thfi  liability  of  the  carrier  as  soeh  con- 
tinues until  the  consignee  or  his  agent  has  had  a 


reasonable  time  in  which  to  remove  them.'  In 
the  leading  case  supporting  this  view  it  was  said 
that  by  the  Massachusetts  doctrine  "the  salutary 
and  approved  principles  of  the  common  law  are 
saerifleed  to  considerations'  of  convenience  and  «- 
pediency,  in  the  mmplicity  and  precise  and  prae- 


rlska  incident  to  transportation  have 
been  terminated  by  storage  In  such 
freight  house.  Norway  Plains  Co. 
V.  Boston,  etc.,  R.  Co.,  1  Gray  (Mass.) 
263.  61  AmD  423. 

a.  U.  S. — Howe  V.  Lexlnston,  12 
F.  Cas.  No.  6,767a.  2  NYLegOba  4. 

Ala, — Central  of  Georgia  R.  Co.  v. 
Merrill,  16S  Ala.  277,  45  S  628;  Bow- 
don  V.  Atlantic  Coast  Line  R.  Co.. 
148  Ala.  29,  41  S  294:  Columbus,  etc.. 
R.  Co.  V.  Ludden.  89  Ala.  612,  7  S 
471;  Louisville,  etc.,  R.  Co.  v.  Oden. 
80  Ala.  38;  Louisville,  etc  R.  Co. 
V.  McGulre,  79  Ala.  395;  Kennedy 
V.  Mobile,  etc..  R.  Co.,  74  Ala.  430: 
Mobile,  etc.,  R.  Co.  v.  Prewitt,  46 
Ala.  63,  7  AnaR  686;  Alabama,  etc.. 
R.  Co.  V.  Kldd,  S5  Ala.  209;  Alabama 
Great  Southern  R.  Co.  v.  Oewlo,  5 
Ala.  A.  684,  69  S  663. 

Ark. — Kansas  City  Southern  R. 
Co.  V.  Morrison,  103  Ark.  622.  146 
SW  853;  St,  I<oui8.  etc..  R  Co.  v, 
Townes.  93  Ark.  430,  124  SW  1036, 
26  LRANS  S72;  Missouri,  etc..  R. 
Co.  V.  Pullen.  90  Ark.  182,  118  SW 
702. 

Cal. — Wilson  v.  California  Southern 
R.  Co..  94  Cal.  166.  And  see  Caval- 
laro  V.  Texas,  etc..  R.  Co.,  110  Cal. 
148,  42  P  918,  M  AmSR  94. 

Colo. — Denver,  etc.,  R.  Co.  v,  De 
Witt.  1  Colo.  A.  419,  29  P  524. 

Kan. — ^Missouri  Pac.  R.  Co.  v. 
Newbencer,  67  Kan.  846,  73  P  57; 
Missouri  Pac.  R.  Co.  v.  Wichita 
Wholesale  Grocery  Co.,  65  Kan.  525, 
40  P  889;  Leavenworth,  etc.,  R.  Co. 
V.  Marls,  16  Kan.  333. 

Ky, — Lewis  v.  Iioulsvllle,  etc.,  R. 
Co.,  136  Ky.  361,  122  SW  184,  25 
LRANS  938.  21  AnnCas  627  and  note; 
Louisville,  etc.,  R.  Co.  v.  Jones,  IQ 
KyL  494;  Adams  Express  Co.  v. 
Tingle,  7  KtL  441. 

La. — Slaade  v.  Payne,  14  La.  Ann. 
453. 

Md.— United  Fruit  Co.  v.  New 
Tork.  etc..  Transp.  Co.,  104  Md.  667, 
65  X  416,  8  LRANS  240  and  note. 
1ft  AnnCas  437. 

Mich. — ^Walters  v.  Detroit  United 
R  Co..  139  Mich.  303,  102  NW  745; 
Bnekler  v.  Great  Western  R.  Co., 
18  Mich.  121, 

Minn. — Rustad  v.  Great  Northern 
R.  Co.,  122  Minn.  461,  142  NW  727; 
Pinney  v.  First  DIv.  St.  Paul.  etc. 
R.  Co.,  19  Minn.  261;  Derosia  v. 
Winona,  etc..  R.  Co.,  18  Minn.  133. 

Miss. — Yasoo,  etc.,  R.  Co.  v.  Blum, 
103  Miss.  308.  69  S  92;  Gulf,  etc„ 
R.  Co.  V.  Fuqua,  84  Mlsa.  490,  39  S 
449. 

Mc— Scott  Milling  Co.  v.  St.  Louts, 
etc  R.  Co.,  127  Mo.  A.  80,  104  SW 
924.    And  see  Infra  this  note  [b]. 

N.  H. — ^Moses  v.  Boston,  etc.,  H. 
Co.,  32  N.  H.  628,  <4  AraD  381. 

X.  J.— Bobblnk  v.  Srle  R.  Co.,  82 
N.  J.  L.  547,  82  A  877;  Burr  v. 
Adams  Express  Co.,  71  N.  J.  L.  2G3. 
267,  68  A  609  [clt  Cycl  (explaining 
Ayres  v.  Morris,  etc.,  R.  Co.,  29  N. 
J.  U  W,  SO  AmD  215,  and  stating 
that  this  case  "did  not  turn  at  all 
upon  the  question  whether  the  car- 
rier's liability  as  such  continued 
during  any  particular  length  of  time 
after  the  arrival  of  the  goods  at 
destination"), 

N.  T.— Faulkner  v.  Hart,  82  N.  T. 
411.  17  AmR  574;  Lamb  v.  Camden, 
etc.,  IL.  eta,  C6..  2  Daly  454  [rev 
on  other  grounds  46  N.  Y.  271.  7  Am 
R  8273. 

N.  c. — Poythress  v.  Durham,  etc., 
R.  Co..  148  N.  C.  391,  62  SE  515.  18 
LRANS  427  and  note. 

Oh. — Lake  Erie,  etc.,  R.  Co.  v. 
Hatch.  62  Oh.  St.  408.  39  NE  1042. 

S.  C. — Deachamps  v.  Atlantic  Coast 
Line  R.  Co..  82  S.  C.  236.  64  SE  144; 
Murphy  V.  Southern  R.  Co.,  77  S.  C. 
76,  S7  SB  684;  Bninson  v.  Atlantic 
Coast  Line  R.  Co..  7$  S.  C  9,  56  SB 


638.  9  LRANS  677;  Bristow  v.  At- 
lantic Coast  L,  Xt.  Co,,  72  8.  C.  48, 
51  SE  529. 

Vt. — Wlnslow  V.  Vermont,  etc.,  R. 
Co..  42  Vt.  700.  1  AmR  365;  Blumen- 
thal  V.  Bralnerd,  38  Vt.  402,  91  AmD 
349;  Oulmlt  v.  Henshaw,  35  Vt.  604. 
84  AmD  646. 

Va. — Norfolk,  etc.,  R.  Co.  v. 
Stuarfa  Draft  Milling  Co..  109  Va. 
184.  189,  63  SE  415  [quot  Cyc]. - 

Wash. — Plaher  v.  Northern  Pac. 
R.  Co  ,  49  Wash.  268.  94  P  1073,  126 
AmSR  867. 

W.  Va. — Hurley  v.  Norfolk,  etc., 
R.  Co.,  68  W.  Va.  471.  69  SB  904; 
Berry  v.  West  Vlrglna.  etc..  R.  Co., 
44  W.  Va.  638,  30  SB  143.  67  AmSR 
781. 

Wis. — BackhauB  v.  Chicago,  etc., 
R.  Co..  92  Wis.  .393,  66  NW  400; 
Lemke  v.  Chicago,  etc.,  R.  Co..  39 
Wis,  449;  Parker  v.  Milwaukee,  etc, 
R.  Co.,  30  Wis.  689;  Wood  v.  Mil- 
waukee, etc..  R.  Co.,  87  Wis.  641,  9 
AmR  465;  Wood  v.  Crocker,  18  wis. 
245.  86  AmD  773. 

Eng. — Chapman  v.  Great  Western 
R.  Co.,  6  Q.  B.  D.  278.  See  also 
Bradshaw  v.  Irish  North  Western 
R.  Co.,  Ir.  R.  7  C.  L.  252. 

Can. — Corby  v.  Grand  Trunk  R,  Co., 
23  Ont.  L.  318,  2  OntWN  793,  18  Ont 
WR  766. 

[a]  B«Mo&  for  m«^<l)  "Notwith- 
standing there  is  a  technical  pre- 
cision In  the  Massachusetts  doctrine 
which  makes  It  both  capable  of  exact 
statement  and  easy  of  application, 
we  think  the  other  doctrl^ne  more 
Just  and  reasonable  In  its  application 
to  the  ordinary  transactions  of  hual- 
ness,  protecting  both  the  shipper  and 
the  carrier.  It  extends  a  little  the 
duration  of  the  carrier's  obligation, 
but  only  so  far  as  seems  necessary 
to  protect  the  shipper.  The  goods 
remain  in  the  custody  of  the  carrier, 
and  subject  to  his  control.  The  ex- 
act moment  of  arrival  can  seldom 
be  known  to  the  consignee,  even.  If 
he  have  notice  of  the  shipment.  It 
ts  unreasonable  to  compel  him  to 
remain  at  the  depot  of  the  carrier, 
waiting  the  arrival  of  the  goods,  or 
assume  all  the  risks  of  the  uncer- 
tainties in  the  delay  of  transporta- 
tion and  time  of  arrival."  Leaven- 
worth, etc.,  R.  Co.  V.  Marls,  16  Kan. 
333,  337.  (2)  "That  it  is  the  duty 
of  the  consignee  to  come  for  them 
Is  clear,  but  it  would  be  quite  as 
impracticable  for  him  to  be  at  the 
place  of  delivery  at  the  precise 
moment  of  their  arrival,  or  of  their 
being  unladen  from  the  cars,  with- 
out actual  notice  to  him  of  their 
arrival,  as  it  would  be  for  the  com- 
rmny  to  diverge  from  their  line  of 
road  in  order  to  deliver  them  at  his 
place  of  business,  or  to  send  notice 
to  him  of  their  arrival,  before  pro- 
ceeding to  unload  them.  The  arrival 
may  be  In  the  night,  or  after  the 
expiration  of  business  hours  at  the 
station,  or  at  so  late  a  period  before 
it  as  to  render  It  impossible  for  him 
to  get  them  away  within  the  hours 
of  ousines!!.  If  under  such  circum- 
stances they  have  been  removed  from 
the  cars  and  placed  In  the  ware- 
house. It  cannot  be  said  that  they 
are  so  placed  and  kept  there  until 
the  gates  are  opened,  and  business 
resumed  upon  the  following  day.  for 
any  purpose  having  referencp  to  the 
convenience  and  accommodation  of 
the  owner  or  consignee,  nor  can  the 
proceeding  upon  any  sound  view  be 
considered  aa  equivalent  to  a  deliv- 
ery. The  same  persons — the  serv- 
ants of  the  company — continue  in 
the  exclusive  possession  and  control 
of  the  goods  as  when  they  were  on 
their  transit,  and  they  are  equally 
shiit  up  from  the  observation  and 
oversight  of  all  others.  The  consignee 


has  had  no  opportunity  to  know  that 
they  have  arrived  and  In  what  con- 
dition, and  is  In  no  better  situation 
to  disprove  the  fact,  or  to  question 
any  account  the  servants  of  the  com- 
pany having  them  In  charge  may 
choose  to  grve  of  what  may  happen 
to  them  after  they  are  so  removed 
from  the  cars,  or  what  has  happened 

firior  thereto,  than  before.  If  pur- 
Dlned,  destroyed,  or  damaged  by 
their  fraud  or  neglect,  subsequently 
to  their  removal  and  before  he  can 
have  had  the  opportunity  to  coma 
for  them,  he  la  left  to  precisely  the 
same  proof  as  If  the  larceny  or 
injury  had  occurred  while  they  were 
actually  in  transitu — the  declarations 
of  the  servants  of  the  company — 
they  having.  It  may  welt  be  supposed, 
feelings  and  Interests  adverse  to 
him.  and  knowing  that  he  has  no 
evidence  at  command  from  other 
sources  to  impeach  their  statement. 
It  is  obvious,  too,  that  the  oppor- 
tunities and  facilities  for  embezzling 
the  goods  and  for  other  fraudulent 
or  collusive  practices,  must  continue 
to  be  equally  tempting  after  their 
removal  under  sucn  circumstances, 
as  before.  The  risk  of  detection  In 
some  respects  may  be  made  even 
less  than  before,  by  the  greater  fa- 
cilities which  the  servant  of  the  com- 

Eany  in  charge  of  the  warehouse 
as  of  manufacturing  evidence  of  a 
burglary  or  creating  proof  of  the 
destruction  of  the  goods  by  Are.  set 
by  himself  for  the  purpose  of  con- 
cealing his  agency  in  their  larceny. 
For  all  purposes  which  have  refer- 
ence to  the  dlfllcultles  and  embar- 
rassments in  the  way  of  the  owner 
In  attempting  to  prove  loss  or  dam- 
age by  the  fault  or  neglect  of  the 
company,  to  his  Inability  to  give  to 
them  any  oversight  or  protection, 
and  to  bis  security  against  fraud 
and  collusion  until  ne  can  have  rea- 
sonable opportunity  to  see,  by  his 
own  observation,  or  that  of  others 
than  the  servants  of  the  company, 
that  they  have  arrived,  and  to  send 
for  and  take  them  away,  he  stands 
In  the  same  relation  to  them  as 
when  they  were  actually  In  the 
course  of  transportation.  The  same 
broad  principles  of  public  policy  and 
convenience  upon  which  the  common 
law  liability  of  the  carrier  Is  made 
to  Tent,  have  equal  application  after 
the  goods  are  removed  into  the  ware- 
house as  before,  until  the  owner  or 
consignee  can  have  that  opportu- 
nity; and  the  same  necessity  exists 
for  encouraging  the  fldetfty  and 
stimulating  the  care  and  diligence 
of  those  who  thus  continue  to  retain 
them  in  charge,  by  holding  that  ther 
8hal^  continue  subject  to  the  risk.*' 
Moses  V.  Boston,  etc,  R.  Co.,  32  N. 
H.  623.  638.  64  AmD  381. 

[b]  Bule  In  MlssonrL— (1)  Tt  Is 
said  In  a  recent  decision  that  "Mi.-;- 
sourl  seems  to  have  adopted  the 
Massachusetts  rule  (slightly  ntodi- 
fled)  as  to  the  time  when  a  carrier's 
liability  changes  to  that  of  a  ware- 
houseman." Danclnger  v.  Atchison, 
etc..  R,  Co.,  <A.>  179  SW  800.  R02.  (Z> 
It  may  be  said,  however,  that  the 
modification  Is  a  very  substantial  one 
unlike  the  Massachusetts  decisions. 
The  Itahillty  of  the  carrier  as  car- 
rier under  the  Missouri  decisions 
does  not  cease  immediately  on  iho 
prompt  arrival  of  the  goods  at  their 
destination,  but  only  after  the  lapse 
of  a  reasonable  time  for  their  re- 
moval by  the  consignee.  Scott  Mill- 
ing Co.  V.  St.  IjOuLs.  etc.,  R.  Co..  127 
Mo.  A.  80.  104  SW  924;  Pindell  v. 
St.  Louis,  etc..  R.  Co..  34  Mo.  A. 
675:  Bell  V.  St.  Louis,  etc.  R.  Co., 
6  Mo.  A.  363.  <8)  But  the  Massa- 
chusetts rule  Is  followed  as  to  the 
necessity  of  notice,  ^e  Infra  L331. 
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tical  character  of  the  rule  vhich  it  establishes. ' ' ' 
331]  (2)  Notice  of  Arrival  of  Ooods^— (a) 
Necessity — aa.  In  Absence  of  Contract  Beqiiiring 
Notice — (aa)  The  Minority  View.  As  already 
shown  under  the  Massachusetts  doctrine,  neitlier 
notice  of  the  arrival  of  goods  nor  a  reasonable 
time  for  their  removal  by  the  consignee  is  neces- 
sary," In  jurisdictions  where  the  view  is  taken 
that  the  carrier's  liability  as  such  does  not  ter- 
minate before  a  reasonable  time  is  allowed  the  con- 
signee to  remove  the  goods,  there  is  a  conflict  of 
authority  as  to  whether  the  carrier  must  also  give 
the  consignee  notice  of  the  arrival  of  the  goods. 
In  some  jurisdictions,  although  the  consignee  is 
allowed  a  reasonable  time  in  which  to  remove  goods 
before  the  carrier's  liability  as  such  ceases,  the 
view  is  taken  that  the  consignee  is  not  entitled  to 
notice  of  the  arrival  of  the  goods,  but  is  bound  to 
take  notice  of  such  arrival,  and  has  only  a  reason- 
able time  thereafter  in  which  to  remove  them  re- 


3.  Mosea  v.  Boston,  etc.,  R,  Co., 
32  N.  H.  523,  543.  64  AniD  381. 

4.  Votlo*  of  anlTnl  of  foodi  sup- 
^•d  hj  water  see  Shipping  [86  Cyc 

5.  See  supra  S  329. 

6.  Ala, — Alabama,  etc.,  R.  Co.  v. 
KMd,  35  Ala.  209  (where  it  was  said 
that  it  is  as  much  a  part  of  the  con- 
tract th^t  the  owner  or  constgnec 
should,  be  ready  at  the  place  of  des- 
tination to  receive  the  goods  when 
they  arrive,  or  within  a  reasonable 
time  thereafter,  as  that  the  carrier 
should  transport  and  deliver  them). 
The  rule  Is  now  otherwise  by  statute. 
See  Infra  9  332. 

Mo. — Oashweiler  v.  Wabash,  etc., 
K.  Co.,  83  Mo.  112,  63  AmR  558; 
Rankin  v.  Pacific  R.  Co.,  55  Mo,  167; 
Dancinser  v.  ChtcaKo,  etc.,  R.  Co., 
(A.)  182  SW  120;  Dancineer  v. 
Atchison,  etc.,  R.  Co.,  (A.)  179  SW 
800;  Ross  v.  Chicago,  etc.,  R.  Co., 
119  Mo.  A.  290.  95  SW  977;  Herf, 
etc..  Chemical  Co.  v.  Lackawanna  R. 
Co.,  100  Mo.  A.  164,  73  SW  346;  Berg- 
ner  v.  Chicago,  etc^  R.  Co.,  13  Uo.  A. 
499;  Eaton  v.  St,  LoulS,  etc.,  R.  Co., 
12  Mo.  A.  386. 

S.  C. — Layton  v.  Charleston,  etc., 
R.  Co.,  90  S.  C.  323,  72  SB  988;  Bris- 
tow  v.  Atlantic  Coast  R.  Co..  72  S. 
C.  43.  51  SE  529;  Spears  v.  Spartan- 
burg, etc..  R.  Co..  11  S.  C.  168^ 

Vt. — Blumenthal  v.  Bralnerd.  38 
Vt  402.  91  AmD  349. 

W.  Va. — Berry  v.  West  Virginia, 
etc.,  R.  Co.,  44  W.  Va.  538,  30  SE 
143,  67  AmSR  781. 

[a]  B«Moiui  for  ml*. — (1)  This 
rule  is  based  on  the  idea  that  the 
consignee  is  advised  of  the  date  of 
the  shipment;  that  he  knows  the 
usual  time  necessary  for  the  trans- 
portation of  the  goods  between  the 
two  points;  and  that  it  Is  his  duty 
to  be  present  on  the  arrival  of  the 
goods  for  the  purpose  of  receiving 
them.  Prank  v.  Grand  Tower,  etc., 
R.  Co..  57  Mo.  A.  181.  (2)  "The  rule 
In  respect  to  notlfylr^  consignees  of 
the  arrival  of  goods  does  not  apply 
to  railroads,  where  the  goods  are  de- 
livered on  time.  They  are  not  re- 
quired as  carriers  by  wagon  to 
deliver  at  the  place  of  business  or 
house  of  the  consignee;  nor  as  car- 
riers by  water,  to  notify  the  con- 
signee of  the  arrival  at  the  wharf. 
Their  route  Is  confined  to  the  track, 
and  the  delivery  must  be  at  the 
depot  or  by  the  roadside,  and  If 
there  be  no  one  to  receive  them  they 
may  store  them  without  charge  for 
a  reasonable  time  till  the  consignee 
calls  for  them.  It  Is  the  duty  of 
the  consignee  to  do  so  without  no- 
tice, as  the  usual  certainty  of  the  ar- 
rival of  the  train  renders  such  notice 
unnecessary."  Rankin  v.  Paclflc  R. 
Co..  55  Mo.  167,  171.  (3)  "It  is  the 
duty  of  the  owner  or  consignee,  un- 
der the  contract  of  carriage,  to  take 
notice  of  the  course  of  business  at 


the  station  of  delivery,  and  of  the 
time  of  the  arrival  of  the  train, 
when  his  goods  may  be  expected  at 
the  place  of  delivery,  and  to  be  ready 
to  receive  them  in  a  reasonable  time 
after  their  arrival,  and  when  in  the 
common  course  of  business  they  may 
fairly  be  expected  to  be  ready  for 
delivery."  Blumenthal  v.  Bratnerd, 
38  Vt.  402.  413,  91  AmD  349.  (4)  "Is 
it  a  duty  of  the  railroad  company  to 
give  notice  of  the  arrival  of  goods? 
Some  authorities  say  that  It  is  as  to 
persons  living  In  the  vicinity  of  the 
depot;  but  the  better  authorities,  and 
the  reason  of  the  matter,  declare 
that  it  is  not  incumbent  upon  the 
railroad  to  give  such  notice.  Why? 
While  the  consignee  need  not  be  at 
the  depot  to  take  his  goods  at  the 
moment  of  arrival,  and  the  law  re- 
tains the  railroad  company  under  the 
liability  aa  carrier  for  a  reasonable 
time,  yet  It  does  not  indefinitely  hold 
it  under  this  high  degree  of  liability, 
but  requires  the  consignee  to  keep  a 
lookout  for  the  arrival  of  his  goods 
by  adopting  such  means  as  may  be 
expected  to  Inform  him  of  their  ar- 
rival. No  notice  from  the  company 
is  necessary."  Berry  v.  West  Vir- 
ginia, etc,  R.  Co.,  44  W.  Va.  538, 
643.  30  SE  143.  67  AmSR  781. 

7.  Danclnger  v.  Chicago,  etc.,  R. 
Co..  (Mo.  A.>  182  SW  120;  Scott 
County  Milling  Co.  v.  St.  Louis,  etc., 
R.  Co..  127  Mo.  A.  80,  104  SW  924; 
Prank  v.  Grand  Tower,  etc.,  R.  Co., 
57  Mo.  A.  181.  See  also  Southwest- 
ern R.  Co.  V.  Felder,  46  Ga.  4S8  (dte- 
tum  to  this  effect). 

a.    See  infra  f  333. 

9.  U.  S. — Howe  V.  Lexington,  12 
F.  Cas.  No.  6,7S7a.  2  NYLegObs  4. 

Ark. — Kansas  City  Southern  R,  Co. 
V.  Morrison.  103  Ark.  622,  146  SW 
853;  St.  Louis,  etc.,  R.  Co.  v.  Townes. 

93  Ark.  430.  124  SW  1036,  26  LRANS 
B72  and  note;  Missouri  Pac.  R.  Co. 
V.  Nevill.  60  Ark.  376.  30  SW  425. 
4  6  AmSR  208.  28  LRA  80  (until  rea- 
sonable time  after  notice,  or  reason- 
able effort  to  give  notice). 

Cal. — Cavallaro  v.  Texas,  etc..  R. 
Co.,  110  Cal.  348.  42  P  918,  62  AmSR 

94  (where  it  was  said  that  this  stat- 
ute Is  a  declaration  of  the  law  as 
It  existed  prior  to  its  enactment  in 
a  majority  of  the  states  and  in  Eng- 
land); WilHon  V.  California  Cent.  R. 
Co..  94  Cal.  166,  178.  29  P  861,  17 
LRA  685  (iindpr  a  statute  providing 
that,  if  for  any  renson  a  c.irrler  does 
not  deliver  freight  to  the  consignee 
or  to  his  agent  pcr.sonally,  it  must 
give  notice  to  thf  consignee  of  its 
arrival  ami  keep  t!ie  name  hi  safety 
on  its  reriJOMfiliilily  as  a  warehouse- 
man until  (tio  oon.'tignee  haw  had  a 
reasonal>lc  time  to  remove  it.  In 
this  case  the  rouri  said:  "The  plain 
meaning  of  this  section  spcms  to  be. 
that,  in  order  to  reduce  the  respon- 
sibility of  the  carrier  to  that  of  a 
warehouseman,   the    notice  required 


gardless  of  notice.*  A  limitation  of  this  principle 
is  recognized  in  cases  where  the  goods  do  not  arrive 
on  time.  In  these  circumstances  it  is  held  that  the 
carrier's  liability  as  such  does  not  terminate  until 
notice  is  given  to  the  consignee  of  the*  arrival  of 
the  goods  ;^  and  of  course  the  rule  has  no  applica- 
tion wliere  the  contract  for  transportation  specially 
requires  notice.^ 

332]  (bb)  The  Majority  View.  The  decided 
weight  of  authority  is  in  opposition  to  the  fore- 
going view.  In  some  jurisdictions,  under  statutes 
so  providing,  and  in  others,  in  the  absence  of  such 
statutes,  the  general  rule  is  well  settled  that  the 
carrier's  liability  as  such  does  not  terminate  nor 
its  less  stringent  liability  as  warehouseman  com- 
mence until  notice  has  been  given  to  the  consignee 
of  the  arrival  of  the  goods  and  a  reasonable  time 
after  such  notice  for  removal  of  the  goods  has 
elapsed."  This  is  on  the  ground  that  it  is  unrea- 
sonable to  insist  that  the  oonagnee  ^all  be  in  con- 

by   the__Bectlon  .must.  be_glv«n"^^ 


Hirahfleld  v.  Central  Pac,  R  Co., 
Cal.  484. 

Colo, — Denver,  etc.,  R.  Co.  v.  De 
Witt,  1  Colo.  A.  419,  29  P  524. 

Kan, — Leavenworth,  etc.,  R,  Co.  v. 
Marls.  16  Kan.  333. 

Ky. — JefFersonville  R.  Co,  v,  Cleve- 
land. 2  Bush  468. 

La, — Maignan  v.  New  Orleans,  etc., 
R.  Co.,  24  La.  Ann.  333;  Sleade  v. 
Payne,  14  La.  Ann.  453. 

M  d.— U  n  f  ted  Pr  ul  t  Co.  v.  New 
York,  etc.,  Transp.  Co.,  104  Md.  667. 
577.  65  A  415,  8  LRANS  240,  10  Ann 
Cas  437  fcit  Cyc], 

Mich. — Walters  v.  Detroit  United 
R.  Co.,  139  Mich,  803.  102  NW  745 
(where  it  was  said  that  this  ques- 
tion has  never  been  expressly  decided 
in  Michigan ) .  And  see  Black  v. 
Ashley,  80  Mich.  90.  44  NW  1120; 
Feige  V.  Michigan  Cent,  R.  Co..  62 
Mich.  1.  28  NW  686;  Michigan  Cent. 
R.  Co.  V.  Ward,  2  Mich.  538. 

Minn. — Rustad  v.  Great  Northern 
R,  Co,,  122  Minn.  453.  142  NW  727; 
Plnney  v.  First  Div.  St.  Paul,  etc.. 
R.  Co.,  19  Minn.  251. 

Mies. — Yazoo,  etc..  R.  Co.  v,  Blum. 
59  S  92:  Gulf,  etc..  R.  Co.  v.  Fergu- 
son-UcKlnney  Dry  Goods  Co.,  97 
Miss.  266.  52  S  797;  Gulf,  etc..  R. 
Co.  v.  Fuqua,  84  Miss.  490.  36  S  449; 
Alabama,  etc.,  R.  Co.  v.  Pounder,  82 
Miss.  568.  36  S'  155;  New  Orleans, 
etc..  R.  Co.  V.  Tyson.  46  Mlsa.  729, 

Mont. — Gary,  etc.,  Co.  v.  Chicago, 
etc.,  R.  Co..  49  Mont.  624,  633,  143 
P  956  [Cit  Cyc]. 

N.  H. — Smith  v.  Nashua,  etc,  R. 
Co..  27  N.  H.  8«.  69  AmD  364. 

N.  J, — Burr  v.  Adama  Bxpresa  Co., 
71  N.  J.  L.  2S8,  267,  68  A  609  Celt 
Cyc]. 

N.  Y. — McKlnney  v.  Jewett.  90  N. 
Y,  267;  Sprague  v.  New  York  Cent. 
R.  Co..  52  N.  Y,  637;  ZInn  v.  New 
.Tersey  Steamboat  Co..  49  N.  Y.  442, 
10  AmR  402;  Fenner  v.  Buffalo,  etc., 
R,  Co.,  44  N.  Y.  506.  4  AmR  709; 
Price  V.  PowelltS  N.  Y.  322:  Gibson 
V,  Culver,  17  Wend.  lOS,  81  AmD- 
297 

N.  C. — Citizens,  etc..  Bank  v. 
Southern  R.  Co.,  153  N.  C.  34(t,  69 
SE  261;  Poythress  v.  Durham,  etc., 
R.  Co..  148  N.  C.  391,  62  SE  615.  18 
LRANS  427  and  note;  Wall-Huske 
Co.  V.  Southern  R.  Co..  147  N,  C.  407, 
61  SE  277  (all  decided  under  statute 
requiring  notes)- 

Oh. — Lake  Erie.  etc..  R-  Co.  v. 
Hatch,  52  Oh,  St.  408.  39  NE  1042. 

Or. — McCrcRor  v.  Oregon  R,.  etc.. 
Co..  50  Or.  527.  93  P  46^  14  LRANS 

i;68. 

R.  I.^ — -Podrat  v.  Narragansett  Pier 
It.  Co..  32  R.  I.  255.  78  A  1041  (hold- 
ing thai  a  contract  stipulating  that 
the  carrier  shall  not  be  liable  for 
loss  after  the  goods  are  ready  for 
delivery  to  the  consignee,  and  that 
goods  not  removed  by  the  consignee 
within  twenty-four  hours  after  ar- 


For  later  eaSMi  toTelosnientg  and  tibtmgmm  In  the  law  see  cumulative  Annotations,  Mune  title,  page  uk4  note  nund>er. 
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stunt  attendance  on  the  carrier's  afRce  to  ascertain 
if  the  goods  have  arrived/"  The  rule  has  been 
held  to  apply,  althongh  the  consignee  knew  the 
probable  date  of  shipment  and  the  probable  date  uf 
arrival."  And  it  has  been  further  held  that  con- 
signees of  freight,  even  though  it  is  of  perishable 
nature,  are  not  bound  to  make  inquiry  at  the  office 
of  the  carrier  therefor  in  the  absence  of  notice  of 
arrival,  and  that  too,  although  they  have  reason  to 
believe  that  the  shipment  is  overdue/'  Even 
though  a  sufficient  notice  is  given  the  carrier  is  not 
divested  of  all  liability  for  the  shipment.  On  the 
tennination  of  its  liability  as  .carrier  its  liability 
as  warehouseman  eommences.** 


[$  333]    bb.   Under  Contract  Beguiling  Notice. 

The  duty  'of  the  carrier, as  to  giving  notice  may  bo 
controlled  by  contract  between  the  shipper  and  the 
carrier/*  and  where  notice  is  proviiled  for  by  con- 
tract the  requirements  of  the  contract  in  this 
regard  must  be  complied  with,  and  it  makes  no  dif- 
ference whether  or  not  notice  Is  required  by  com- 
mon law  or  by  statute  in  the  jurisdiction  where  the 
contract  is  made.^'^  And  on  the  other  hand,  there  is 
a  corresponding  duty  on  the  part  of  the  consi^ee 
to  put  himself  in  a  position  to  receive  the  notice.^* 
334]  CO.  Under  Contract  Dispoosing  with 
Notice.  Where  a  bill  of  lading  provides  that,  in 
ease  packages  are  consigned  to  a  station  which  has 


rival  may  be  kept  by  the  carrier  at 
the  risk  of  the  consignee,  etc.,  does 
not  terminate  the  liability  as  car- 
rier, on  the  carrier  checking  up  the 
car  containing  the  goods  and  making 
up  a  record  thereor  within  a  few 
minutes  after  the  arrival  of  the  oar, 
thereby  making  the  goods  ready  for 
delivery  to  the  consignee;  but  until 
notice  is  given  to  the  consignee,  or 
until  a  reasonable  time  has  elapsed, 
within  which  he  may  receive  the 
goods,  the  liability  continues). 

Tenn. — Dean  v.  Vaccaro,  2  Head 
488.  75  AmD  744. 

Wash. — North  Taklma  Brewing, 
etc.,  Co.  V.  Northern  Pac.  R.  Co.,  49 
Wash.  375,  95  P  486.  16  LRANS  936; 
Fisher  v.  Northern  Pac.  R.  Co.,  49 
Wash.  258,  94  P  1073,  126  AmSR 
867. 

Wis. — Lemlte  v.  Chicago,  etc.,  R. 
Co.,  39  Wis.  449;  Hermann  v.  Good- 
rich, 21  Wis.  536.  94  AmD  662;  Wood 
V.  Crocker.  18  Wis.  345,  86  AmD  773. 

Eng. — Chapman  v.  Great  Western 
R.  Co..  6  Q.  B.  D.  278.  See  also 
Bradshaw  v.  Irish  North  Western  B. 
Co..  Ir.  R.  7  C.  L.  252. 

Ont. — Corby  v.  Grand  Trunk  R. 
Co..  23  Ont,  L.  318,  2  OntWN  793. 
18  OntWR  766;  Richardson  v.  Can- 
adian Pac.  R.  Co.,  19  Onl.  369. 

"All  these  thingrs  may  reasonably 
be  said  to  be  within  tne  terms  of 
the  contract  of  carriage."  Gulf,  etc., 
R,  Co,  V.  Ferguson-McKlnney  Dry 
Goods  Co..  97  Miss.  266,  269,  52  S 
797. 

[a]  Wlisu  Botloe  exonaea, — A  car- 
rier is  not  in  default  for  failure  to 
give  notice  of  the  arrival  of  goods 
where  the  package  is  not  properly 
addressed  to  the  consignees  usual 
shipping  place.  American  Standard 
Jewelry  Co.  v.  Witherlngton,  81  Ark. 
134.  98  SW  695  Felt  Cyc). 

[b]  mm«  In  Alabatiuu— (1)  Under 
a  former  statute  of  this  state  the 
rule  was  that,  twhere  the  delivery 
was  to  be  made  In  a  town  of  two 
thousand  Inhabitants  having  a  dally 
mall  delivery,  notice  to  the  consignee 
of  the  arrival  of'  the  goods  was  es- 
sential to  terminate  the  carrier's  lia- 
bility as  Insurer.  Alabama  Midland 
R.  Co.  v.  Darby,  119  Ala.  531,  24  S 
713.  <2>  But  no  notice  was  neces- 
sary where  delivery  was  made  at  a 
place  having  less  than  two  thousand 
inhabitants.  Central,  etc.,  R.  Co.  v. 
Burton,  51  S  643:  Collins  v.  Ala- 
bama Great  Southern  R.  Co.,  104 
Ala.  390.  16  3  140;  Columbus,  etc.,  R. 
Co.  V.  Ludden,  89  Ala.  612,  7  S  471: 
Alabama  Western  R.  Co.  v.  Little,  86 
Ala.  159.  5  3  663:  Louisville,  etc., 
Co.  V.  Oden,  80  Ala.  38;  South,  etc., 
Alabama  R.  Co.  v.  Wood,  66  Ala. 
167.  41  AmR  749.  (3)  This  statute 
it  has  been  said  "was  not  Intended 
to  lay  upon  the  carrier  an  imperative 
duty  to  notify  the  consignee,  in  a 
city  or  town  within  its  conditions, 
of  the  arrival  of  the  consignment. 
The  whole  effect  and  contemplated 
purpose  of  the  statute  was  to  affect 
the  relation  of  the  carrier  to  the 
consignment.  The  notice  therein 
provided  vas  to  prevent  the  deter- 
mination of  the  more  eiractlng  lia- 
bility of  the  common  carrier  until 
the  notice  stipulated  should  be  given. 
It  was  not  the  Intent  of  the  statute 
to  create  a  stitwtantfve  duty.  It 


merely  and  only  conditioned  the 
termination  of  the  severer  liability 
on  defined  acts.  If  the  carrier  de- 
sired to  continue  under  the  stricter 
liability.  It  had  the  right  to  do  so 
by  omitting  to  avail  Tt.self  of  the 
statute's  privilege."  Central  of 
Georgia  R.  Co.  v.  Burton.  165  Ala. 
425,  430,  61  S  643.  (4)  However, 
the  present  statute  <Code  [1907] 
f  6604)  which  requires  notice  con- 
tains no  limitation  as  to  the  size  of 
the  place  at  which  delivery  Is  made, 
and  the  present  rule  is  in  accord- 
ance with  the  doctrine  stated  in  the 
text.  Alabama  Great  Southern  R. 
Co.  V.  Gewin.  5  Ala.  A.  584,  69  S  653. 

tc]  In  Kontaiia  It  has  been  held 
that  a  statutory  provision  to  the 
effect  that  liability  of  the  carrier  as 
warehouseman  attaches  Immediately 
on  notice  of  the  arrival  of  the  freight 
may  be  waived  by  tho  carrier,  and  is 
waived  by  a  provision  of  a  ship- 
ping contract  that  property  not  re- 
moved by  the  party  entitled  to  re- 
ceive it  within  forty-eight  hours 
after  notice  of  arrival  may  be  kept 
In  a  warehouse  subject  to  a  reason- 
able charge  for -storage  and  to  the 
carrier's  responsibility  as  ware- 
houseman only.  Gary,  etc.,  Co,  v. 
Chicago,  etc.,  R.  Co.,  49  Mont.  524, 
143  P  956. 

[d]  Bole  In  Vsnnassee. — A  statute 
of  Tennessee  makes  It  the  duty  of 
carriers,  after  receipt  of  freight  for 
delivery,  lo  notify  the  consignee  of 
the  arrival  of  the  goods,  n  There 
seems  to  be  considerable  difference 
of  opinion  as  to  the  construction  of 
this  statute.  (1)  In  Butler  v.  East 
Tennessee,  etc..  R.  Co.,  8  Lea  32,  it 
is  expressly  declared  that  the  lia- 
bility of  the  carrier  as  such  ceases 
when  the  goods  are  deposited  in  the 
warehouse  and  that  the  statute  men- 
tioned does  not  extend  the  liability 
of  the  carrier.  (2)  In  Eastern  Ten- 
nessee, etc.,  R.  Co.  V.  Kelly.  91  Tenn. 
699,  702,  20  SW  812.  30  AmSR  902, 
17  LRA  691  and  note,  the  same  con- 
clusion was  reached,  and  It  was  said: 
"This  Court  has  heretofore  adopted 
the  Massachusetts  rule,  and  no  sultl- 
cient  reason  for  changing  the  prece- 
dent already  established  is  per- 
ceived." (3)  However,  In  Pennsyl- 
vania R.  Co.  V.  Naive,  112  Tenn.  239, 
79  SW  124,  64  LRA  443,  it  seems 
to  be  held  that  the  carrier's  liability 
as  such  continues  at  least  until  no- 
tice of  the  arrival  of  the  goods  has 
been  given  the  consignee,  and  the 
court  assumes  to  dlstmgulBh  Butler 
v.  East  Tennessee,  etc..  R.  Co.,  supra, 
on  the  ground  that  in  that  case  no- 
tice was  excused  because  the  con- 
signee had  no  flxed  residence  and 
the  company  had  no  knowledge  of 
his  temporary  stopping  place,  and 
Eastern  Tennessee,  etc.,  R.  Co.  v. 
Kelly,  supra,  on  the  ground  that  no 
question  of  notice  was  raised  nor 
the  statute  oti  that  subject  referred 
to. 

[e]  In  Texas  (1)  a  statute  pro- 
vides that  If  the  carrier  at  the  point 
of   destination   shall    use   due  dlll- 

f:ence  to  notify  the  consignee,  and 
he  goods  are  not  taken  by  the  con- 
signee and  In  consequence  have  to 
be  stored  In  the  depots  or  ware- 
houses of  the  common  carriers,  they 
shall  thereafter  be  liable  only  as 


warehousemen.  Under  this  statute 
the  common -law  liability  attaches 
until  the  goods  reach  the  point  of 
destination  and  the  consignee  has 
been  notified  (Williamson  v.  Texas, 
etc.,  R.  Co.,  (Civ.  A.)  138  SW 
807);  (2)  or  until  the  carrier  has 
used  due  diligence  to  give  the  no- 
tice required  (Missouri  Pac.  R.  Co. 
V.  Haynes.  72  Tex.  175,  10  SW  398). 
(3)  But  on  receipt  of  a  notice  by  the 
consignee  If  he  does  not  at  once 
receive  the  goods  they  shall  "be 
stored,  and  the  carrier's  liability  Is 
that  of  a  warehouseman.  William- 
son V.  Texas,  etc..  R.  Co.,  (Civ.  A.) 
138  SW  807. 

10.  Moses  V.  Boston,  etc.,  R.  Co., 
32  N.  H.  523,  64  AmD  381. 

11.  Walters  v.  Detroit  United  R, 
Co.,  139  Mich.  303.  102  NW  745. 

13.  Pennsylvania  R.  Co,  v.  Naive, 
112  Tenn.  239,  79  SW  124,  64  LRA 
443. 

13.  Gary,  etc.,  Co.  v.  Chicago,  etc., 
R.  Co.,  49  Mont.  524.  143  P  965.  See 
also  cases  supra  note  9. 

14.  Southern  R.  Co.  v.  W.  T.  Adams 
Mach.  Co.,  165  Ala.  436,  61  S  779; 
Collins  v.  Alabama  Great  Southern 
R.  Co.,  104  Ala.  3a0,  16  S  140;  Tan- 
ner V.  OH  Creek  R.  Co.,  53  Pa.  411; 
Layton  V.  Charleston,  etc.,  R.  Co., 
90  S.  C.  323,  72  SE  988. 

"The  matter  of  what  notice  plain- 
tiff or  its  consignee  should  have  of 
the  arrival  of  goods  at  destination 
was  a  matter  about  which  the  par- 
ties to  the  bill  of  lading  had  a  right 
to  contract  according  to  their  own 
convenience  or  pleasure."  Southern 
R.  Co.  V.  W.  T.  Adams  Mach.  Co., 
166  Ala.  436.  448.  51  S  779. 

[a]  Oo&traot  held  to  n^nlre  uotlee. 
—-where  a  bill  of  lading  contains  a 

?rovlston  and  condition  to  the  ef- 
ect  that,  "if  the  word  order  Is  writ- 
ten immediately  before  or  after  the 
name  of  the  party  to  whose  order 
the  property  Is  consigned,  the  sur- 
render of  the  bill  of  lading  properly 
Indorsed,  shall  be  required  oef ore  the 
delivery  of  the  property  at  destina- 
tion," and  the  words  "order  notify" 
appear  before  the  name  of  the  con- 
signee thereon,  such  bill  of  lading 
requires  notice  to  the  consignee  ana 
production  of  the  bill  of  lading  be- 
fore delivery.  Layton  v.  Charleston, 
etc.,  K.  Co.,  90  S.  C.  323,  326,  72  SE 
988.    See  also  infra  S  372. 

16.  Greek-American  Produce  Co. 
V.  Illinois  Cent.  R.  Co.,  4  Ala  A. 
377.  68  S  994  (holding  that  the  car- 
rier is  liable  to  the  extent  of  any 
damages  which  naturally  and  proxi- 
mately result  therefrom):  National 
Bank  of  Commerce  v.  Southern  R, 
Co.,  136  Mo.  A.  74,  115  SW  517;  Scott 
County  Milling  Co.  v.  St.  Louis,  etc., 
R.  Co.,  127  Mo.  A.  80,  104  SW  924; 
Layton  v.  Charleston,  etc.,  R.  Co.,  90 
S.  C.  323,  72  SE  988;  L'ber  v.  Chi- 
cago, etc..  R.  Co.,  (Wis.)  138  NW  67 
(holding  that,  where  a  bill  of  lading 
required  the  carrier  to  notify  a  per- 
son named,  and  the  carrier's  counsel 
admitted  that  It  was  the  carrier's 
duty  to  give  notice  of  the  arrival  of 
the  gbods,  a  finding  that  it  was  the 
carrier's  duty  to  give  notice  to  the 
person  named  of  The  arrival  of  the 
goods  was  Justlfled). 

18.  St.  Louis,  etc..  R.  Co.  v. 
Townee,  93  Ark.  IM,  124  SVS  1036, 
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no  agent,  tbe  shipper  anthoriM  the  carrier  on 
arrival  of  the  train  by  day  or- by  night  to  deposit 
the  goods  on  the  platform,  whether  there  is  anyone 
there  to  receive  them  or  not,  and  that  the  shipper 
agrees  that  the  carrier's  liability  shall  end  on  sneh 
deposit  which  shall  be  considered  a  delivery  to 
the  consignee,  no  notice  of  arrival  of  the  goods  is 
required."  And  a  delay  of  fifty  minutes  in  the 
arrival  of  the  train  will  not  operate  to  take  tbe 
ease  oat  of  the  provisions  of  the  contract  and  ren- 
der a  notice, necessary." 

[f  3351  (b)  BeanisiteB  and  Snillclency  of  Notice— 
U.  In  GeneraL  The  notice  must  be  given  to  the 
consignee  or  to  his  duly  authorised  agent.'*  A 
mere  newspaper  publication  is  not  sufficient."  The 
notice  must  be  in  writing  if  a  statute  so  provides 
but  in  the  absence  of  such  requirement  a  verbal 
notice  will  sufHee.*'  In  the  absence  of  statute  re- 
quiring it  personal  service  on  the  consignee  is  not 
necessary;  the  sending  of  notice  to  the  consignee 
through  the  mail  will  ordinarily  satisfy  the  require- 
ments of  the  rule,"  although  the  mailing  of  notice 
to  the  place  of  delivery  where  the  conmgnee  was 
known  not  to  be  doing  business^  and  where  the 
notice  would  not  be  received  will 'not  suffice."  It 
is  not  incumbent  on  the  carrier  to  give  notice  that 
goods  must  be  removed  in  a  particular  time,  or  to 


give  notie«  that  a  charge  will  be  made  for  storage, 
unless  the  goods  are  promptly  removed  before  its 
liability  as  an  insurer  can  cease."  Notice  of  the 
receipt  of  a  class  of  goods  altogether  different  from 
those  which  the  consignee  expected  and  which  it 
had  ordered  is  insufficient,  and  the  consignee  ia 
excused  from  paying  any  attention  to  such  notice."" 
Ordinarily  the  burden  of  proof  is  on  the  curier  to 
show  notice  in  order  to  relieve  itself  of  liability  as 
■insurer,  but  notice  may  be  presumed  without  proof 
where  the  course  of  dealing  between  the  parties  is 
one  under  which  the  carrier  dlways  gave  notice." 

336]  bb.  Time  of  CHving  Notice.  If  the  time 
of  giving  notice  is  prescribed  by  statute^  the  re- 
quirements of  the  statute  in  this  regard  must  be 
complied  with  in  order  to  reduce  the  carrier's  lia- 
bility to  that  of  warehouseman.**  And  in  any 
event  prompt  notice  should  be  given,  especially 
where  the  goods  are  of  a  perishable  nature.^  A. 
notice  written  before  but  not  mailed  until  after  the 
goods  were  destroyed  is  of  course  insufficient;"  and 
so  is  a  notice  given  on  the  morning  of  the  arrival 
of  the  goods  at  their  destination  stating  that  the 
car  would  be  delivered  in  the  usual  course  of  busi- 
ness.'^  Under  a  statute  providing  that  a  carrier  shall 
be  liable  only  as  warehouseman  after  it  has  used  due 
diligence  to  notify  the  consignee  of  tbe  arrival  of 


26  LRANS  572  and  note  (holding 
that,  where  the  consignee  failed  to 
make  arrangements  for  notice,  he 
Impliedly  agreed  that  the  carrier 
should  hnid  the  goods  until  the  bills 
ot  lading  were  presented  by  some- 
one). 

17.  Morrison  Tent,  etc.,  Co.  v. 
Illtnolfl  Cent.  R.  Co.,  190  Mo.  A.  67. 

175  SW  220. 

18.  Morrison  Tent,  etc..  Co.  v. 
Tllinola  Cent.  R.  Co.,  190  Mo.  A.  67. 

176  SW  220. 

Belay  as  affeotiiur  aea^islty  of  no- 
tice see  supra  g  831. 

19-  Cavallaro  v.  Texas,  etc.,  R- 
Co.,  110  Cal.  348.  i2  P  918.  52  AmSR 
94  (holdlne  that  a  notice  g^iven  to 
one  who  falsely  Impersonated  the 
consignee  does  not  reduce  the  lia- 
biilty  of  the  carrier  to  that  of  a 
warehouseman);  Pinney  v.  First 
Div,  St.  Paul,  etc..  R.  Co..  19  Minn. 
261;  Wood  V.  Baltimore,  etc.,  R.  Co., 
48  Mtsc.  fi43.  96  NYS  184  (where 
an  address  on  a  bnx  intrusted  to  a 
carrier  read,  "Wm.  Wood  &  Co..  New 
York,"  while  the  shipping  ticket  read, 
"W.  Wood;  and  tpere  were  forty 
persons  in  New  York  directory,  who 
bore  the  name  of  "W.  Wood"  It  was 
held  that  the  carrier  did  not  fulfill 
its  duty  by  mailing  a  notice  of  the 
arrival  of  the  hox  at  destination  to 
a  "W.  Wood"  selected  by  chance  from 
the  names  in  Ihe  directory). 

[a]  Wotloe  to  hnaliaiiai^ — In  Pur- 
man  V.  Chicago,  etc..  U.  Co..  68  Iowa 
219.  26  NW  83,  household  goods  be- 
lonfiTlng  to  the  wife  were  snipped  in 
her  name  over  defendant's  road  to 
the  city  of  A.  and  the  husband  pre- 
sented to  defendant's  agent  at  the 
city  of  M  the  bill  of  lading,  and  re- 
quested that  the  goods  be  rc-"5hlpped 
to  the  cfty  of  M.  It  was  held  that 
defendant  had  the  right  to  presume 
that  the  husband  was  acting  as  the 
wife's  agent,  and  that  its  duty  to 
notify  the  wife  that  the  goods  had 
been  attached  was  discharged  by 
their  giving  such  notice  to  the  hus- 
band. 

[b]  Votim  to  the  ■on  who  Is  the 
father's  agent  and  the  only  person 
to  whom  notice  would  have  come 
within  a  reasonable  time  If  It  had 
been  seasonably  sent  by  mall  la  suf- 
ficient. Barkhaua  v.  Chir>a«>,  etc., 
R.  Co.,  92  Wis.  293.  6fi  NW  ^00. 

[c]  A  dnymui  authorised  to  haul 
a  merchant's  goods  from  the  depot 
is  not.  from  that  consideration 
merely,  an  agent  whose  knowledge 


of  arrival  of  goods  will  be  notice 
to  the  merchant.  Berry  v.  West  Vir- 
ginia, etc.,  R.  Co..  44  W.  Va.  538. 
30  SS  143.  67  AmSR  781. 

[d]  Wliea  agent  m  well  as  oon- 
•Vue  should  d«  notlSed. — Although 
a  carrier  notified  the  consignee  By 
mail  of  the  arrival  of  a  car  of 
freight,  it  was  negligent  In  not  noti- 
fying one  well  known  to  It  to  be  the 
agent  and  representative  of  the  con- 
signee, and  who  daily  called  and 
asKed  for  a  car  containing  such 
freight  consigned  to  such  consignee; 
and  this,  although  he  asked  for  a 
car  of  a  certain  number,  while  the 
freight,  to  the  knowledge  of  the  car- 
rier, had  been  transferred  to  a  car 
of  another  number.  Alabama,  etc.. 
R.  Co.  V.  Pounder.  82  Mtss.  668,  35 
S  165. 

[e]  TTnder  the  statntM  of  Alabama 

(Code  {1907]  I  6604)  one  to  whom 
freight  was  consigned  was  entitled 
to  notice  of  arrival,  although  in 
fact  the  agent  for  the  real  owner. 
Greek-American  Produce  Co.  v.  Ill- 
inois Cent  R.  Co.,  4  Ala.  A.  377,  68 
S  994. 

30.  Caruana  v.  British,  etc..  Royal 
Mall  Steam-Packet  Co..  6  F.  Cas.  No. 
2.484.  6  Ben.  617;  Snow  v.  The  Inca, 
22  F.  Cas.  No.  13.145a;  Kohn  v. 
Packard,  3  La.  224.  23  AmD  463; 
Atlantic  Nav.  Co.  v.  Johnson,  27  N. 
Y.  Super.  474. 

Tal  A  newspaper  uotloe  addressed 
to  the  public  generally  to  the  effect 
that  all  goods  not  called  for  on  the 
day  of  arrival  will  be  warehoused 
la  InsufTlclent.  Rome  R.  Co.  v.  Sul- 
livan, 14  Ga.  277. 

91.  Citizens,  etc..  Bank  v.  South- 
ern R.  Co..  153  N.  C.  346.  69  SE  261; 
Poythres.^  v.  Purham,  etc.,  R.  Co., 
148  N.  C.  391.  62  SB  616.  18  LRANS 
427  and  note. 

22.  Brounton  v.  Southern  Pac. 
Co  .  2  Cal.  A.  173,  83  >P  265. 

23.  Brounton  v.  Southern  Pac.  R. 
Co..  2  Cal.  A.  173,  83  P  265;  Cltiaens. 
etc..  Bank  v.  Southern  R.  Co.,  163 
N.  C.  346,  69  SE  261;  Poythreas  v. 
Durham,  etc..  R.  Co..  148  N.  C.  391. 
62  SR  516.  18  LRANS  427  and  note; 
Normlle  v.  Northern  Pac.  R.  Co.,  36 
Wash.  21.  77  P  1087,  67  LRA  271. 
And  see  Southern  R.  Co.  v.  W.  T. 
Adams  Mach.  Co..  165  Ala  436.  51  S 
779  (holding  that,  where  a  carrier 
compiles  with  Code  [1896]  |  4224,  re- 

?ulring    notice    of    the    arrival  of 
relght  to  be  mailed  to  a  consignee 
within  twenty-four  hours  to  termi- 


nate liability  as  a  common  carrier, 
the  mailing  of  the  notice,  postage 
paid,  is  notice  to  the  consignee,  but, 
where  it  does  not  comply  therewith, 
the  fact  that  notice  Is  mailed  Is  only 
rebuttable  evidence  of  Its  receipt). 

ra]  Under  speelal  provision  la 
bill  of  lading. — under  a  provision  of 
a  bill  of  lading  making  a  carrier 
liable  only  as  warehouseman  after 
forty-eight  hours  after  notice  has 
been  sent  or  given  to  the  consignee, 
a  notice  by  mall  la  "given"  only 
when  it  is  delivered,  and,  when  the 
consignee  Is  in  the  town  to  which 
the  goods  were  shipped  and  48  well 
known  to  the  earner's  agents  and 
equipped  with  modern  means  of  com- 
munication, a  notice  posted  and  not 
delivered  until  two  days  thereafter 
will  not  be  construed  to  have  been 
"sent"  so  as  to  limit  the  carrier's 
liability  from  the  time  of  mailing. 
St.  Louis,  etc..  R.  Co.  v.  Hicks,  (Tex. 
Civ.  A.)  158  SW  192. 

94.  National  Bank  of  Commerce 
V.  Southern  R.  Co.,  135  Mo.  A.  74.  116 
SW  617. 

26.  Knight  V.  Southern  R.  Co..  86 
S.  C.  78.  67  SE  16. 

86.  Wood  V.  Michigan  Cent.  TL 
Co..  184  Mtch.  672.  l5l  NW  601. 

97.  Wood  V.  Milwaukee,  etc.,  R. 
Co..  27  Wis.  641,  ft  AmR  465. 

28.  Southern  R.  Co.  v.  W.  T. 
Adams  Mach.  Co..  165  Ala.  436.  61  S 
779  (holding  that  compliance  with 
a  statute  requiring  notice  to  be  given 
the  consignee  personally  or  through 
the  mail  within  twenty-four  hours 
after  the  arrival  of  the  goods  Is  not 
shown  where  one  alleged  notice  was 
mailed  "within  a  day  or  two"  after 
the  arrival  of  the  goods,  and  another 
notice  was  mailed  eighteen  days 
after  and  only  two  days  before  the 
goods  were  burned ) . 

29.  Uber  V.  Chicago,  etc.,  R.  Co.. 
161  Wis.  431.  138  NW  57;  Corby  v. 
Orand  Trunk  R.  Co.,  23  Ont.  L.  318. 
2  OntWN  793,  18  OntWR  766  (hold- 
ing that  this  requirement  Is  not 
natisfied  where  .the  notice  Is  delayed 
from  six  o'clock  P.  M.  on  Saturday 
to  eleven  thirty  A.  M.  on  Monday). 

30.  Reeder  v.  Wells,  14  Cal.  A. 
79(1.  118  P  342. 

31.  Jolly  V.  Atchison,  stc,  R.  Co., 
21  Cal.  A.  368.  181  P  1067  (where  It 
was  said  that  this  was  at  most  & 
notice  of  intention  to  make  delivery 
In  the  future  which  should  have  bean 
followed  by  an  actual  notice  of  de- 
livery within  business  hours). 


For  Isitar  OMSB,  Ovralovmuti  and  tbrnagmm  in  the  law  see  cumulative  Annotations,  sam*  title,  page  and  note  number. 
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the  goods,  wliat  is  due  diligence  depends  on  the  cir- 
cumstances of  the  case.** 

337]  (c)  Oircnmstances  Excusing  Notice.  Cir- 
cumstances may  exist  which  will  excuse  the  carrier 
from  giving  notice.  The  carrier  is  excused  from 
giving  notice  to  the  consignee,  even  when  required 
so  to  do  by  statute,  when  the  consignee  is  already 
aware  of  the  arrival  of  the  goods.^^  Absence  of 
notice  is  also  excused  where  the  consignee  has  no 
residence  or  place  of  business  at  the  point  to  which 
the  goods  are  sent,  and  his  address  is  unknown  to 
the  carrier  and  cannot  be  ascertained  by  the  exer- 
cise of  due  diligence.**  Under  these  circumstances 
the  carrier  can  place  the  goods  in  its  warehouse, 
and  after  keeping  them  a  reasonable  time,  if  the 
consignee  does  qot  cal^  for  them,  its  liability  as 
carrier  ceases  and  it  remains  liable  simply  as  a 
warehouseman.^  So  notice  is  excused  where  the 
consignee's  place  of  business  was  closed  on  account 
of  the  day  on  which  the  goods  arrived  being  a 
holiday,""  or  where  the  consignee  had  not  called 
for  his  mail  and  would  not  have  received  the  notice 
if  it  had  been  given.'' 

338]  (3)  From  What  Period  Reasonable  Time 
Computed.  Where,  as  is  the  case  in  most  jurisdic- 
tions, notice  of  the  arrival  of  the  goods  must  be 
given  the  consignee,  or  where  notice  is  specially 
provided  for  in  the  shipping  contract,  the  reason- 


able time  in  which  such  goods  must  be  removed 
commences  to  run  only  after  such  notice  is  given 
the  shipper  of  the  arrival  of  the  goods,  or  after 
actual  knowledge  by  him  of  such  arrival.^*  In  those 
jurisdictions  where  no  notice  is  required,  it  is  ap- 
prehended that  the  reasonable  time  for  the  removal 
of  the  goods  would  commence  to  run  from  the  time 
of  their  arrival  at  their  destination  and  their  readi- 
ness to  be  delivered  to  the  shipper  in  the  usual 
manner.**** 

[$  339]  (4), What  Constitutes  a  Reasonable  Time 
— (a)  ConsidorationB  on  Wliich  Determination  of 
Question  Rests.  What  constitutes  a  reasonable 
time  for  the  removal  of  goods  will  in  general 
depend  on  the  circumstances  of  each  particular 
case,^  unless  the  time  for  the  removal  is  definitely 
fixed  by  statute.**  A  rule  laid  down  by  a  large 
number  of  decisions  in  which  the  question  has 
arisen  is  that  the  reasonable  time  to  which  the  con- 
signee is  entitled,  for  the  purpose  of  taking  away 
the  goods  after  their  arrival  at  their  destination, 
has  no  reference  to  the  peculiar  situation  or  cir- 
cumstances of  the  consignee;*^  that  a  reasonable 
time  is  such  time  as  will  enable  one  residing  in  the 
vicinity  of  the  place  of  delivery,  and  informed  of 
the  usual  course  of  business  on  the  part  of  the 
carrier,  to  come  to  the  place  of  delivery,  inspect 
the  goods,  and  take  them  away.*'   This  rule,  how- 


33.  St.  Z^uis.  etc..  R.  Co.  v.  Hicks. 
<Tez.  ClT.  A.)  158  8W  192. 

33.  Minn. — Plnney  v.  First  Dlv. 
St  Paul,  etc.,  R.  Co.,  19  Minn.  261. 

N.  T. — Penner  v.  Buffalo,  etc.,  R. 
Co.,  44  N.  Y.  SOS,  4  AmR  709. 

Wash. — Normile  v.  Northern  Pac, 
R.  Co..  %t  Wash.  21,  77  P  1087,  67 
LRA  271. 

Eag. — Bradshaw  v.  Irish  North 
Western  R.  Co..  Ir^  R.  7  C.  L.  2B2. 

OnL~Ric3iardson  v.  Canadian  Pac. 
R.  Co..  19  Ont.  SeO. 

Sea  also  Southern  R.  Co.  v.  W.  T. 
Adama  Mach.  Co..  16S  Ala.  436.  SI 
S  779  (holding  that.  If  a  consienee 
had  actual  notice  of  the  arrival  of 
freight  and  Its  readiness  for  deliv- 
ery, and  did  not  demand  It  in  a  rea- 
sonable time  thereafter,  the  manner 
of  notice  Is  Immaterial). 

fa]  Thiu,  where  tools  were  con- 
signed to  the  shipper  at  a  d&g  sta- 
tion, and  on  arrival  the  consignee, 
in  passing  through  the  town,  no- 
ticed  a  car  containing  similar  goods 
standing  on  the  sidetrack,  whereupon 
he  immediately  took  steps  to  ascer- 
tain if  the  shipment  belonged  to  him. 
no  notice  of  arrival  on  the  part  of 
the  carrier  was  required.  Normile 
V,  Northern  Pac.  R.  Co.,  SO  Wash. 
21.  77  P  1087,  67  LRA  271. 

34.  Kohn  v.  Packard,  8  La.  224. 
23  AmD  463;  Pelton  v.  Rensselaer, 
etc.  R.  Co.,  64  N.  Y.  214,  13  AmR 
S68:  Fenner  v.  Buffalo,  etc..  R.  Co., 
44  X.  Y.  505.  4  AmR  709:  Northrop 
V.  Syracuse,  etc..  R  Co.,  3  Abb.  Dec. 
<N.  Y.>  386.  2  Transcr.  A.  183,  S  Abb 
PrNS  425;  Butler  v.  East  Tennessee, 
etc.,  R.  Co  ,  8  Lea  (Tenn.)  32. 

[a]  Vims,  in  Butler  v.  East  Ten- 
nessee, etc.,  R.  Co.,  8  Lea  (Tenn.) 
32.  it  appeared  that  plaintiff  had 
ttbipped  his  goods  to  a  designated 
place,  consigned  to  himself,  to  wtilch 
place  he  walked.  About  two  weeks 
after  the  arrival  of  the  goods  they 
were  destroyed  by  an  accidental  fire. 
Plaintiff  did  not  reach  the  point  of 
deatlnation  until  several  days  later. 
The  company  had  given  no  notice  of 
the  arrival  of  the  goods  because  the 
consignee  had  not  residence  or  place 
of  business  in  the  town  and  his  post 
oRlce  was  not  known.  Tt  was  held 
that  the  company  wa-s  excused  from 
giving  notice  under  these  circum- 
stances, notwithstanding  a  statutory 
requirement  requiring  personal  no- 
tice when  the  consignee  has  a  resi- 
dence or  place  of  business,  or  writ- 
ten notice  by  mafl  when  he  Is  not 


a  resident  of  the  town  to  which  the 
gooda  were  sent. 

[b]  BMMouable  and  OlUi^nt  •ITort 
to  find  ajUL  aotlfr  Ut*  oonslgiiM  ia 

necessary  If  the  consignee  is  un- 
known. Sherman  v.  Hudson  River 
R.  Co..  64  N.  Y.  254:  Butler  v.  fiast 
Tennessee,  etc..  R.  Co.,  8  Lea  (Tenn.) 
32.  Combare  Pelton  v,  Rensselaer, 
etc.,  R.  (fo.,  S4  N.  Y.  214,  13  AmR 
568  (holding  that.  If  the  consignee 
Is  unknown  to  the  carrier.  It  Is  the 
duty  of  the  consignee  to  give  such 
information  before  the  arrival  of  the 
goods  aa.wlU  enable  the  carrier  to 
give  him  the  requisite  notice). 

35.  Derosia  v.  Winona,  etc.,  R. 
Co.,  18  Minn.  138, 

38.  Kly  V.  New  Haven  Steamboat 
Co..  68  Barb.  (N.  Y.)  207. 

37.  Hutchinson  v.  V.  S.  Express 
Co.,  63  W.  Va.  128.  59  SE  949,  14 
LRANS  393. 

88.  Leavenworth,  etc..  R.  Co.  v. 
Maris,  16  Kan.  333;  Chapman  v. 
Great  Western  R.  Co.,  6  Q.  B-  T>.  278; 
Richardson  v.  Canadian  Pac.  R.  Co., 
19  Ont.  869. 

[a]  Season  tor  mle,— "This  seems 
necessary  to  make  the  notice  of  ajiy 
value,  for  If  the  reasonable  time  com- 
mences with  the  arrival  of  the  gooda 
it  might  often  expire  before  the  re- 
ceipt of  notice.  It  would  almost  In- 
variably so  expire  if  the  consignee 
lived  elsewhere  than  at  the  place  of 
delivery.  Hence,  the  notice  would 
be  meaningless,  as  affecting  the 
rights    and     Mabilftles    of  either 

Sarty."    Leavenworth,  etc.,  R.  Co.  v. 
[arls,  16  Kan.  333,  339. 
381^.    See  supra  I  329. 

39.  Ala. — Central  of  Georgia  R. 
Co.  V.  Merrill,  153  Ala.  277.  45  S  628; 
Annlston.  etc..  R.  Co.  v.  Ledbetter, 
92  Ala.  326.  9  S  73:  Columbus,  etc.. 
R.  Co.  V.  Ludden,  89  Ala.  612.  7  8  471. 

Iowa. — Angle  v.  Mississippi,  etc., 
R.  Co.,  9  Iowa  487. 

Ky. — Brlant  v.  Louisville,  etc.,  R. 
Co..  9  KyL  47;  Adams  Express  Co. 
V.  Tingle,  7  KyL  441. 

Minn. — Plnney  v.  First  Div.  St. 
Paul,  etc..  R.  Co.,  19  Minn.  251:  De- 
rosia V.  Winona,  etc.,  R.  Co.,  18  Minn. 
133. 

Mo. — Herf.  etc..  Chemical  Co.  v. 
Lackawana  Line,  70  Mo.  A,  274. 

N.  T. — Scheu  v.  Bened'ct.  116  N. 
T.  510.  22  NE  1073.  15  AmSR  426; 
Tarbell  v.  Royal  Exch.  .Shipping  Co.. 
no  N.  Y.  170.  17  NE  721.  6  AmSR 
350;  Northrop  v,  Syracu.te.  etc.,  R. 
Co.,  8  Abb.  Dec.  386,  2  Transcr.  A. 


183,  6  AbbPrNS  183:  Laporte 
Wells,  23  App.  Dlv.  267.  48  NYS  292; 
WJmantskiir  Knitting  Co.  v.  Murray. 
90  Hun  654.  36  NY3  26:  Dunham  v. 
Boston,  etc.,  R.  Co..  46  Hun  2ffi; 
Solomon  v.  Philadelphia,  etc..  Ex- 

greas  Steamboat  Co.,  2  Daly  104; 
:ing  V.  New  Brunswick,  etc..  steam- 
boat Co.,  86  Misc.  666.  73  NTS  999; 
Brand  v.  New  Jersey  Steamboat  Co.. 
10  Misc.  128,  30  NTS  903. 

N.  C. — PoythresB  v.  Durham,  etc., 
R.  Co.,  148  N.  C.  391,  62  SE  615,  18 
LRANS  427. 

Wash. — North  Yakima  Brewing, 
etc,  Co.  V.  Northern  Pac.  R.  Co.,  49 
Wash  375,  96  P  486.  16  LR.\NS  936 
and  note. 

Wis. — Lemke  v.  Chicago,  etc..  R. 
Co.,  39  Wis.  449;  Parker  v.  Mil- 
waukee, etc.,  R.  Co..  30  Wis,  689. 

Can.— Grand  Trunk  R,  Co.  v.  Mc- 
Millan, 16  Can.  S.  C.  543.  . 

40.  See  Hearn  v.  Louisville,  etc.. 
R.  Co.,  6  Ala.  A.  4  83,  60  S  600  (hold- 
ing that  under  Code  5  5613.  allowing 
the  consignee  forty-eight  hours,  com- 
puttlng  the  time  from  seven  A.  M. 
of  the  day  following  the  notice  of 
the  arrival,  within  which  to  remove 
freight,  the  liability  of  the  carrier 
after  the  expiration  of  that  time 
from  the  giving  of  notice  Is  that  of 
warehouseman  only). 

41.  Moses  v.  Boston,  etc.,  R.  Co., 
38  N.  H.  523.  64  AmD  381;  Blumen- 
thal  V.  Bralnerd.  38  Vt  402,  91  AmD 
349;  Wood  v.  Crocker.  18  Wis.  345. 
86  AmD  773. 

"The  question  of  reasonable  time 
and  opportunity  to  remove  the  goods 
Is  not  In  the  least  affected  by  any 
untoward  or  adventitious  surround- 
ings peculiar  to  any  particular  con- 
signee." Missouri  Pac,  R.  Co.  v. 
Nevlll,  60  Ark.  375.  380.  30  SW  425, 
28  LRA  80,  46  AmSR  208. 

43.  U,  S, — Broadwell  v.  Butler,  4 
F,  Cas.  No,  1,910,  6  McLean  206, 

Kan. — Leavenworth,  etc.,  R.  Co.  v. 
Marls.  16  Kan.  333. 

Md.— United  Fruit  Co.  v.  New 
York,  etc..  Transp.  Co.,  104  Md.  667, 
66  A  416,  8  LRANS  240  and  note, 
10  AnnCas  437, 

Minn, — Plnney  v.  First  D'v.  St. 
Paul,  etc.,  R.  Co..  19  Minn.  251:  De- 
rosia v.  Winona,  etc.,  R,  Co.,  18  Minn. 
133, 

Miss. — Gulf,  etc..  R.  Co.  v.  Fer- 
ffuson-McKlnney  Dry  Goods  Co.,  97 
Miss.  266.  52  S  797. 

Mo. — Bell  V.  St.  Lju^ls,  etc.,  R.  Co., 
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ever,  has  not  received  universal  approval.*^  In  de- 
termining what  is  a,  reasonable  time,  no  considera- 
tion is  to  be  given  to  the  distance  from  the  place 
of  delivery  at  which  the  consignee  lives/^  And  the 
convenience  or  the  accommodation  of  the  con- 
signee" or  his  means  or  facilities  for  removing  the 
goods,*"  or  the  fact  that  his  inability  to  remove  the 
goods  results  from  causes  that  he  did  not  produce 
and  could  not  avoid,"  are  not  to  be  considered. 
He  cannot  defer  taking  the  goods  away  in  order 
to  attend  to  other  matters  of  his  own,  no  matter  how 
important  they  may  be.  The  liability  of  a  common 
carrier  for  goods  in  transit  is  an  extraordinary  lia- 


bility and,  although  founded  on  sound  principles  of 
public  policy,  is  not  to  be  extended  beyond  the 
point  where  necessity  for  its  existence  continues.** 

340]  (b)  Whether  a  Question  of  Law  or  of 
Fact.  Where  the  facts  are  not  in  dispute,  the 
question  as  to  whether  the  time  in  a  particular  case 
was  reasonable  is  ordinarily  one  of  law  for  the 
court.*'  Aud  on  the  other  hand,  the  question  is 
for  the  jury  when  the  facts  are  in  dispute,  or  the 
inference  to  be  drawn  from  them  is  in  doubt."* 

341]  (c)  ninstrative  Cases.  In  the  notes 
hereto  are  set  out  decisions  in  which  it  was  held 
on  the  facts  that  the  time  was*'  or  was  not  rea- 


N.  H. — Moses  V.  Boston,  etc.,  R. 
Co..  32  N.  H.  B23,  64  AmD  381. 

Vt. — Blumenthal  v.  Bralnerd,  38 
Vt.  402.  414.  91  AmD  849. 

W.  Va. — Berry  v.  West  Virginia, 
etc..  R.  Co..  44  W.  Va.  588.  30  SE 
143,  67  AmSR  781. 

Wis. — Wood  V.  Crocker,  18  Wis. 
346.  86  AmD  773. 

43.  Lewis  V.  Louisville,  etc.,  R, 
Co.,  135  Ky.  3G1,  371.  122"  SW  184, 
25  LKANS  938,  21  AnnCa^  627  and 
note  (where  the  rule  stated  In  the 
text  was  dieapproved  and  not  fol- 
lowed and  It  was  said:  "The  true 
test  of  what  Is  a  reasonable  time 
depends,  not  on  whether  the  con- 
signee lives  in  the  vicinity  of  the 
Station,  or  whether  he  could  remove 
the  groods  In  the  usual  hours  of  busi- 
ness on  the  day  ot  their  arrival,  but 
on  the  question  whether  or  not  he 
exercised  reasonable  diligrence  to 
ascertain  when  the  goods  would  or 
did  arrive,  and  reasonable  diligence 
in  their  removal,  or  In  the  exercise 
of  reasonable  care  should  have  re- 
ceived notice  of  their  arrival.  If 
the  consignee  is  present,  or  if  he  has 
notice  of  the  time  of  the  arrival  of 
his  goods,  or  if  he  Is  notified  by  the 
consignee  [consignor]  that  his  goods 
have  been  shipped  on  a  certain  day, 
and  the  train  upon  which  they  are 
shipped  arrives  on  schedule  time,  he 
should  remove  them  within  reason- 
able time  thereafter,  and.  if  he  falls 
to  do  so,  the  liability  of  the  carrier 
will  be  reduced  to  that  of  a  ware- 
houseman. On  the  other  hand,  if  he 
is  not  present,  and  has  no  notice  of 
when  tney  arrive,  or  there  Is  delay 
in  the  transportation  of  the  goods, 
he  should  exercise  reasonable  dili- 
gence to  infonn  himself  of  their  ar- 
rival! and  have  a  reasonable  time 
thereafter  to  remove  them.  In  other 
words,  the  period  at  which  the  rea- 
sonable time  for  removal  begins  is 
when  the  consignee  knows  or  in  the 
exercise  of  reasonable  diligence 
should  know  that  his  goods  have 
arrived"). 

44.  Gulf,  etc.,  R.  Co.  v.  Ferguson- 
McKInney  Dry  Goods  Co.,  97  Miss. 
266.  52  S  797  (where  it  was  said 
that.  If  a  party  has  his  place  of 
business  a  distance  from  the  depot 
of  the  railroad,  he  cannot,  by  reason 
of  this  fact,  force  on  the  railroad 
a  greater  liability  In  the  handling 
of  h\n  goods  than  would  be  Incurred 
by  the  raliroad  In  handling  goods 
for  one  in  close  proximity);  Northrup 
V.  Syracuse,  etc.,  R.  Co..  3  Abb.  Dec. 
<N.  V.)  380.  2  Transcr.  A.  183.  5  Abb 
PrNS  425;  Hutchinson  v.  U.  S.  Ex- 
press Co..  63  W.  Va.  128.  59  SR  949. 
14  LRANS  393;  Berry  v.  West  Vir- 
ginia, etc..  R.  Co.  41  W.  Va.  S38.  30 
SE  143.  67  AmSR  781;  Wood  V. 
Crocker.  18  Wis.  345,  86  AmD  773 
(where  it  was  held  that  the  consignee 
should  not  have  a  longer  time  for  the 
removal  of  the  goods  than  if  he  re- 
sided in  the  vicinity  of  the  depot). 

46.  Hutchinson  v,  U.  S.  Expre.ns 
Co..  63  W.  Va.  128.  14  LRAXS  393 
and  note:  Berry  v.  West  Virginia  R- 
Co..  44  W.  Va.  feSS.  30  SB  143.  67  Am 
SR  781;  Backhaus  v.  Chicago,  etc..  R. 
Co.,  92  Wis.  393  GO  NW  400;  Wood 
V.  Crocker.  18  Wis.  345. 

46.  Berry  v.  West  Virginia,  etc., 
R.  Co.,  44  W.  Va.  638,  30  SE  143,  67 


AmSR  781. 

47.  Harris  v.  Louisville,  etc.,  R. 
Co.,  9  KvL  392. 

48.  North  Yakima  Brewing,  etc., 
Co.  V.  Northern  Pac,  R.  Co..  49  Wash. 
375.  95  P  48e,  16  LRANS  935.  See 
also  Hedges  v.  Hudson  River  R.  Co., 
49  N.  Y.  223  (where  it  was  said  that 
so  much  time  as  he  gives  to  his  other 
business  after  receiving  the  notice 
cannot  be  allowed  to  him  In  estimat- 
ing what  is  a  reasonable  time  in 
which  to  take  the  goods). 

49.  Ala. — Tailassee  Falls  Mfg. 
Co.  V.  Western  R.  Co..  128  Ala.  167. 
29  S  203;  Columbus,  etc..  R.  Co.  v. 
Ludden,  89  Ala.  612,  7  S  471. 

Ark. — Missouri  Pac.  R.  Co.  v. 
Nevill,  60  Ark.  375,  30  SW  425,  46 
AmSR  208,  28  LRA  80. 

Md. — United  Fruit  Co.  v.  New 
York.  etc..  Transp.  Co.,  104  Md.  567, 
65  A  415.  8  LRANS  240  and  note,  10 
AnnCas  437. 

N.  H. — Welch  V.  Concord  R.  Co., 
68  N.  H.  206,  44  A  304. 

N.  Y. — Hedges  v.  Hudson  River  R. 
Co..  49  N.  Y.  228. 

N.  C. — Poythrass  v.  Durham,  etc., 
R.  Co..  148  N.  C.  391,  62  SB  515.  IS 
LRANS  427. 

Or. — ^UcGregor  v.  Oregon  R.,  etc., 
Co.,  60  Or.  627.  93  P  465,  14  LRANS 
668. 

S.  C. — Knight  V.  Southern  R.  Co.. 
86  S.  C.  78.  67  SE  16. 

Wash. — Normlle  v.  Northern  Pac. 
R.  Co..  86  Wash.  21,  77  P  1087,  67 
LRA  271. 

W.  Va, — Berry  v.  West  Virginia, 
etc.,  R.  Co.,  44  W.  Va.  638.  30  SE  143. 
67  AmSR  781. 

Wis. — Lemke  V.  Chicago,  etc.,  R. 
Co..  39  Wis.  449. 

60.  U.  a. — Broadwell  v.  Butler,  4 
F.  Cas.  No.  1.910,  6  McLean  296. 

Ala. — Southern  R.  Co.  v.  Adams 
Mach.  Co..  ICS  Ala.  486.  51  S  779. 

Ark, — Missouri  Pac.  R.  Co.  v. 
Nevill.  60  Ark.  37fi,  30  SW  425,  46 
AmSR  208,  28  LRA  80. 

Ky. — Lewis  v.  Louisville,  etc.,  R. 
Ca,  185  Ky.  361,  122  SW  184.  26  LRA 
NS  938  and  note.  21  AnnCas  627  and 
note, 

Minn.— Derosla  v.  Winona,  etc..  R. 
Co..  18  Minn.  133. 

MIsa. — Gulf,  etc.,  R.  Co.  v.  Feru- 
son-McKinnev  Dry  Goods  Co..  97 
Miss.  266.  52  S  797. 

N.  J.^ — -Burr  V.  Adams  Express  Co., 
71  N.  J.  L.  263,  58  A  609. 

N.  Y.^ — Hedges  V,  Hudson  River  R. 
Co.,  49  N.  Y.  223;  Roth  v.  Buffalo, 
etc.,  R.  Co..  31  N.  Y.  548.  90  AmD  736. 

N.  C— Povthresa  v.  Durham.  148 
N.  C.  391.  62  HJC  515.  18  LRANS  427 
and  note. 

S.  C. — Knight  V.  Southern  R.  Co., 
85  S.  C.  78.  67  SE  16;  Murphy  v. 
Southern  R.  Co.,  77  B.  C.  76,  57  SE 
664. 

Tex. — Texas,  etc..  R.  Co.  v.  Gil- 
more,  (Civ.  A.)  152  SW  1102. 

W.  Va.— Berry  v.  West  Virginia, 
etc.,  R.  Co.,  44  W.  Va.  538,  30  SE  143, 
67  AmSlt  781. 

Wis. — Lemke  v.  Chicago,  etc..  R. 
Co..  39  Wis.  449:  Wood  v.  Milwaukee, 
etc.,  R.  Co.,  27  Wis.  541.  9  AmR  46f>. 

Eng. — Coxon  v.  North  Eastern  R. 
Co..  4  R.  &  Can.  Tr.  Cas.  284. 

"Whether  the  question  of  reason- 
able time  Is  one  of  fact  for  the  Jury 


or  law  for  the  court  must  depend 
upon  the  circumstances  of  each  par- 
ticular case.  If.  from  the  facta 
found  or  undisputed  In  a  particular 
case,  the  court  can  draw  the  conclu- 
sion as  to  whether  the  time  is  rea- 
sonable or  not  by  the  application  of 
any  legal  rules  or  principles  the 
question  is  one  of  law.  But  If  the 
circumstances  be  numerous  and  com- 
plicated, and  such  as  to  exclude  the 
application  of  any  general  principle 
or  definite  rule  of  law.  It  is  necessar- 
ily one  of  mere  fact  to  be  determined 
by  the  jury."  Plnney  v.  First  Dlv, 
St.  Paul.  etc..  R.  Co.,  19  Minn.  251. 

51.  Ala. — Southern  R.  Co,  v.  W,  T. 
Adams  Mach.  Co..  165  Ala.  436.  51  S 
779  (holding  that  eighteen  days  be- 
tween the  mailing  of  notice  of  the 
arrival  of  goods  at  their  destination 
and  their  destruction  by  Are  Is  more 
than  a  reasonable  time  for  their  re- 
moval by  the  consignee);  Tailassee 
Falls  Mfg.  Co.  v.  Alabama  Western 
R.  Co.,  128  Ala.  167,  29  S  203:  Gulf 
City  Constr.  Co.  v.  Louisville,  etc..  R. 
Co..  121  Ala.  621.  25  S  679;  Annlston. 
ate.  R.  Co.  v.  Ledbetter.  92  Ala.  32S, 
9  S  73;  Columbus,  etc..  R.  Co.  v. 
Ludden.  89  Ala.  612,  7  S  471  (hold- 
ing that  three  days  Is  more  than  a 
reasonable  time  for  unloading  a 
piano). 

Kan. — Leavenworth,  etc,  R.  Co.  v. 
Maris,  16  Kan.  333. 

Minn, — Arthur  v.  St.  Paul,  etc.,  R. 
Co..  38  Minn.  95,  35  NW  718;  Derosla 
V.  Winona,  etc..  R.  Co.,  18  Minn.  183. 

N.  H. — ^Welch  V.  Concord  R,  Co.,  68 
N.  H.  206.  44  A  304  (holding  that, 
where  merchandise  shipped  over  a 
railroad  was  placed  In  the  company's 
freight  house  on  reaching  Its  desti- 
nation, and  the  owner  removed  a  part 
of  it  on  the  day  of  its  arrival,  and 
the  remainder  was  destroyed  by  Are 
six  days  thereafter,  the  railroad  was 
not  liable  as  a  common  carrier,  since 
auCh  liability  terminated  on  the  ex- 

r>  I  rat  ion  of  a  reasonable  time  for  de- 
lver,v  after  notice  of  its  arrival). 

N.  Y. — Tarbell  v.  Royal  Exch.  Ship- 
ping Co.,  110  N.  Y.  170,  17  NK  721,  6 
AmSR  3E0;  Laporte  v.  Wells,  23  App. 
I'iv.  2G7,  t8  NYS  292  (in  this  case  it 
appeared  that,  on  Saturday,  plalntifC 
delivered  to  a  common  carrier  a  box 
of  jewelry,  to  be  delivered  to  one  M. 
at  D.  The  box  reached  there  the 
fame  afternoon,  and  was  placed  by 
the  express  agent  in  hla  office;  and 
he  then  deijosited  In  the  post  office  a 

fostal  card  addressed  to  M,  notify- 
ng  him  of  the  receipt  of  the  box,  and 
that  it  was  held  at  his  risk.  Th.' 
agent  knew  nothing  of  M  who  In  fact 
lived  at  another  place,  the  box  hav- 
ing been  addressed  to  D  by  mistake. 
Up  to  srcvcii-thirty  Monday  evening, 
when  the  agent  left  his  office.  It  had 
not  been  called  for,  and  that  tiight 
the  jewelry  was  stolen.  It  was  held 
that  the  consignee  had  had  a  reason- 
able tinio.  as  a  matter  of  law,  in 
which  to  remove  the  goods);  Wynant- 
skill  Knitting  Co.  v.  Murray.  90  Hun 
554,  .10  NYS  26  (holding  that,  where 
a  consignee  had  notice  of  the  arrival 
of  the  floods  on  Saturday  afternoon, 
and  failed  to  call  for  them  until  the 
following  Wednesday,  he  has  had 
more  than  a  reasonable  time,  and  the 
carrier's  liability  thereafter  is  that 
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souable,^'  as  the  case  may  be. 

[$  342]  (5)  CuBtom  or  Usage  as  Affectiiic  Bight 
to  Notice  and  Seasonable  Time.  The  duty  of  the 
carrier  to  give  notice,  and  the  continuance  of  its 
liability  as  such  until  a  reasonable  time  after  such 
notice  for  the  removal  of  the  goods,  may  be  estab- 
lished by  proof  of  a  custom  or  usage  to  that  effect, 
and  when  such  usage  or  custom  is  clearly  estab- 
lished, the  carrier's  liability  is  that  of  an  insurer 


of  warehouseman). 

N.  C. — Chalk  v.  Charlotte,  etc..  R. 
Co..  S5  N.  C.  423  (where  It  appeared 
that,  after  the  arrival  of  the  groods. 
they  were  placed  on  the  platform  at 
the  depot  for  the  convenience  of  the 
consignees,  and  remained  there  for 
nearly  two  days,  and  notice  of  their 
arrival  waa  ^iven  to  plalntifFa.  the 
ronslffnees.  who  paid  the  freight 
charges  with  full  Knowledge  of  the 
place  of  deposit,  but  failed  to  remove 
them  on  account  of  being  unable  to 
secure  the  services  of  a  drayman  for 
that  purpose.  On  the  afternoon  of 
the  second  day,  the  goods,  together 
with  much  of  defendant  company's 
property,  were  destroyed  by  a  Are  not 
caused  by  defendant's  negligence.  It 
was  held  that  plaintiffs  had  had 
abundant  time  In  which  to  remove 
their  goods,  and  could  not,  therefore, 
hold  defendant  company  liable  for 
their  loss.  Jn  the  absence  of  proof  of 
negligence). 

S.  C. — Knight  V.  Southern  R.  Co., 
85  S.  C.  78.  67  SE  16  (holding  that, 
where  the  only  reason  why  goods 
ready  for  delivery  by  a  carrier  were 
not  removed  before  they  were  de- 
stroyed by  Are  was  because  the  con- 
signee wished  to  have  the  hill  of  lad- 
ing when  he  paid  the  freight,  and 
had  not  received  it  from  the  con- 
signor, although  he  had  written  for 
it  several  times,  a  reasonable  time 
for  their  removal  had  elapsed  where 
the  goods  had  remained  in  the  depot 
some  weelts  after  their  arrival,  and 
the  consignee,  about  a  week  before 
the  fire,  had  knowledge  of  their  ar- 
rival: and  the  carrier's  only  liability 
was  that  of  a  warehouseman);  Mur- 
phy V.  Southern  R.  Co.,  77  S.  C.  76,  67 
SE  G64. 

Vt. — Blumenthal  v.  Brainerd,  38  Vt, 
402.  91  AmD  349. 

Wash. — North  Yakima  Brewing, 
etc.,  Co.  V.  Northern  Pac.  R. 
Co.,  49  Wash.  375.  95  P  486, 
16  LRANS  935  and  note  (in 
this  case,  certain  empty  beer 
containers  having  been  returned  to 
plaintiff  from  defendant  railroad, 
plain  titl's  superintendent  called  at 
the  freight  offlce,  on  the  morning  of 
May  5.  and  asked  for  the  freight 
bills,  stating  that  plaintiff  desired  to 
pay  the  bills  and  remove  the  accum- 
ulated shipments.  He  was  Informed 
that  the  freight  bills  would  he  ready 
at  any  time  after  noon  on  that  day; 
but  plaintiff  did  not  call  for  the  con- 
tatneru  in  the  afternoon,  and  they 
were  destroyed  the  following  night 
by  flr«,  without  negligence  on  defend- 
ant's part.  Plaintiff's  place  of  busi- 
ness waa  but  four  hundred  feet  from 
the  warehouse  where  the  containers 
were  stored,  and  the  only  reason  why 
they  were  not  taken  away  during  the 
afternoon  of  May  6,  before  the"  Are, 
was  that  it  did  not  suit  plaintiff's 
convenience.  It  was  held,  that  de- 
fendant's relation  as  carrier  had  been 
terminated,  and  that  It  was  not  re- 
sponsible for  the  loss  of  the  con- 
tainers). 

Wis. — Bachhaus  v.  Chicago,  etc.,  R. 
Co.,  92  Wis.  393,  66  NW  400;  Lemke 
V.  Chicago,  etc..  R.  Co..  39  Wis.  449 
(in  this  case  the  goods  arrived  at 
Uielr  place  of  destination  on  Saturday 
evening,  and  were  destroyed  by  an 
accidental  Are  on  the  Tuesday  follow- 
ing, at  about  noon.  The  court  held 
that  the  owner  had  had  a  reasonable 
time  In  which  to  remove  them,  and 
that  the  company's  liability  as  In- 
surer bad  ceased.  The  fact  that  the 
owner  had  been  absent  from  town 
attending  to  other  business,  during 
the  time  tMtween  their  arrival  ana 
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their  destruction  by  the  Are.  would 
not  extend  the  time  in  which  he  was 
required  to  call  for  his  goods). 

69.  Ala. — Central  of  Georgia  R.  Co. 
V.  Burton,  165  Ala.  425,  SI  S  643 
(holding  that,  in  the  absence  of  stat- 
ute or  custom,  from  the  arrival  of 
goods  at  their  destination  on  Friday 
at  three  P.  M.  to  Monday  at  one 
forty-Ave  A.  M.  was  not  a  reasonable 
time  for  their  removal  by  the  con- 
signee so  as  to  terminate  ttie  liability 
of  the  carrier  as  such);  Central  of 
Georgia  R.  Co.  v.  Merrill.  153  Ala. 
277,  45  S  628  (in  this  case  a  shipment 
waa  ready  for  delivery  by  a  railroad 
company  to  the  consignee  at  about 
noon  March  27.  and  was  burned  that 
night  after  ten  o'clock.  It  did  not 
appear  where  the  consignee  resided 
or  was  engaged  in  business,  or  that 
he  knew  of  its  arrival  or  readiness 
for  delivery.  It  was  held  that,  the 
daylight  within  that  period  being 
only  seven  hours,  it  was  not  a  rea- 
sonable time  within  whi(^  the  com- 
pany's liability  should  be  changed 
from  that  of  a  carrier  to  that  of  a 
warehouseman);  IfOuisviUe,  etc.,  R. 
Co.  v.  Oden,  80  Ala.  38;  Louisville, 
etc.,  R.  Co.  V.  McOuIre.  29  Ala.  395 
(holding  that,  where  goods  arrived 
during  the  day  and  were  destroyed 
by  Are  on  the  following  night,  a  rea- 
sonable time  for  their  removal  had 
not  been  allowed). 

Mo. — Dancinger  v.  Atchison,  etc., 
R.  Co.,  (A.)  179  SW  800  (holding 
that  one  day  is  not  a  reasonable  time 
for  removal  where  the  con.'^Ignee  does 
not  live  in  the  town  where  the  gooAs 
are  to  be  delivered) ;  Scott  County 
Milling  Co.  v.  St.  Louis,  etc.,  R.  Co., 
127  Mo.  A.  80,  104  SW  921  (holding 
that,  where  a  car  was  not  set  out  for 
the  removal  of  the  freight  till  six 
o'clock  in  the  evening  of  a  winter 
day.  and  it  was  destroyed  by  Are 
eight  hourSk  later,  it  cannot  be  said 
that  the  consignee  has  had  reason- 
able time  for  the  remoml  of  the 
property,  so  as  to  relieve  the  car- 
rier ox  liability  for  its  destruc- 
tion). 

N,  T. — Dunham  v.  Boston,  etc.,  R. 
COy  46  Hun  245. 

Oh. — Lake  Erie  R.  Co.  v.  Hatch.  6 
Oh.  Clr.  Ct.  230,  3  Oh.  CIr.  Pec.  430 
[aff  E2  Oh.  St.  408,  39  NK  1042]  (in 
this  case  it  appeared  that  plalntifC'a 
goods  arrived  at  the  station  at  seven 
o'clock  in  the  evening  and  were 
stored  in  the  depot  the  next  morn- 
ing. That  morning  defendant's 
agent  sent  a  notice  to  the  consignee 
which  did  not  reach  him  until  six 
o'clock  in  the  evening.  The  time 
was  early  In  February.  The  goods 
■wfre  burned  during  the  night  fol- 
fowlng  the  receipt  of  the  notice.  It 
was  held  that  the  consignee  had  not 
hi\d  a  rea.'jonable  time  to  remove  the 
goods). 

Or. — McGregor  v,  Oregon  R.,  etc.. 
Co.,  60  Or.  527,  93  P  465,  14  LRAN.S 
668  (In  this  case  plaintifTs  agent 
learned  of  the  arrival  of  the  goods 
In  question  between  four  and  five 
o'clock  P.  M.,  which  way  a  few  hours 
after  the  car  in  which  the  goods 
wt-ro  transported  had  reached  its  des- 
tiniitlon.  The  shipping  receipt  had 
not  arrived,  and  it  was  customary 
for  the  carrier's  offce  to  close  at  six 
P.  M.  Plaintiff  did  not  remove  the 
goods  thnt  night,  during  which  they 
were  destroyed  by  Are,  It  was  held 
that  the  loss  occurred  before  the  ex- 
piration of  a  reasonable  time  for 
the  removal  of  the  goods  as  a  mat- 
ter of  law). 

Wash. — Normile  v.  Northern  Pac. 
R.  Co.,  S6  Wash.  21,  77  P  1087,  67 


until  such  notice  has  been  given  and  a  reasonable 
time  allowed  for  the  removal  of  the  goods,^^  unless 
its  observance  is  dispensed  with  by  an  express 
stipulation  to  that  effect  in  the  contract  of  ship- 
ment.^ This  is  so  notwithstanding  a  general  rule 
in  the  jurisdiction  where  the  custom  or  usage  is 
relied  on,  dispensing  with  notice  and  a  reasonable 
time  thereafter  for  the  removal  of  goods.^"  How- 
.  ever,  in  order  to  establish  such  a  duty,  it  must  be 

LRA  271  (holding  that,  where  plain- 
tiff shipped  goods  consigned  to  him- 
self at  a  flag  station  on  defendant's 
road,  where  defendant  maintained  a 
warehouse,  plaintiff  was  not  guilty 
of  laches  in  that  he  was  not  pre- 
pared to  receive  and  to  remove  the 
same  until  the  day  following  the 
day  on  which  he  received  notice  of 
their  arrival). 

Wis. — Parker  v.  Milwaukee,  etc., 
R.  Co..  30  Wis.  689;  Wood  v.  Crocker, 
18  Wis.  345,  86  AmD  773. 

53.  Ga. — Georgia,  etc.,  R.  Co.  v. 
Pound.  Ill  Ga.  6,  36  SIS  312. 

Ky, — Illinois  Cent.  R,  Co.  v.  Hop- 
kinsville  Canning  Co.,  1S2  Ky.  B78. 
UG  SW  758. 

Mass. — Garvan  v.  New  York  Cent., 
etc.,  R.  Co.,  210  Mass.  275,  96  NB 
717. 

Miss.— Alabama,  etc..  R.  Co.  v. 
Pounder,  82  Miss.  568,  35  3  156;  New 
Orleans,  etc.,  R.  Co.  v.  Tyson,  46 
Miss.  729. 

Mo. — Herf,  etc..  Chemical  Co.  V. 
Lackawanna  Line,  100  Ho.  A.  164. 
73  SW  346;  Herf.  etc..  Chemical  Co. 
V.  Lackawanna  Line,  70  Mo.  A.  274; 
Frank  v.  Grand  Tower,  etc,  R.  Co., 
67  Mo:  A.  181;  Plndell  v.  St.  Louis, 
etc.,  R.  Co.,  84  Mo.  A.  076. 

N.  T. — G.  S.  Roth  Clothing  Co.  v. 
Maine  SS.  Co.,  44  Misc.  237,18  NY3 
987  (holding  that  a  well  known  local 
custom  that  a  carrier  of  goods  shall 
notify  the  consignee  by  mail  Is  to 
be  considered  a  part  of  the  agree- 
ment of  transportation). 


tal  Positive  duty  to  give  notice 
bnpoied/— A  custom  of  a  carrier 
at  the  destination  of  goods  to  give 
notice  of  their  arrival  did  not  have 
tha  effect  of  Impeding  the  positive 
duty  to  give  such  notice,  but  merely 
affected 'the  time  of  termination  of 
the  liatrllity  of  the  carrier  as  such. 
Central  of  Georgia  R.  Co.  v.  Burton. 
166  Ala.  425.  51  S  643. 

54,  Horf,  etc..  Chemical  Co.  v. 
Lackawanna  Line.  100  Mo,  A  164, 
73  SW  346.  And  see  Tallassee  Falls 
Mfg.  Co.  V.  Alabama  Western  R.  Co.. 
128  Ala.  167,  173,  29  S  203  (holding 
that,  where  the  carrier  has  stipu- 
lated in  the  contract  of  carriage 
that  it  will  not  be  liable  after  a 
reasonable  time  has  been  allowed 
the  consignee  to  remove  the  goods, 
proof  of  a  custom  to  allow  longer 
than  a  reasonable  time  for  such  re- 
moval Is  not  admissible,  and  the 
court  said :  "Proof  of  custom 
though  proper  to  be  resorted  to  in 
some  cases,  is  never  admissible  to 
vary  or  control  a  written  contract 
which  on  its  face  Is  free  from  am- 
biguity"). 

[a]  Oontzmct  Iteld  not  to  dispense 
with  custom^  Such  a  custom  or 
usage  is  not  dispensed  with  by  a 
Htljiulation  in  the  contract  of  ship- 
ment that  the  goods  are  to  be  called 
for  on  the  day  of  arrival.  Herf, 
etc.,  Chemical  Co.  v.  Lackawanna 
Line,  100  Mo.  A.  164.  73  SW  346; 
Herf,  etc..  Chemical  Co.  v.  Lacka- 
wanna I..lne,  70  Mo.  A.  274,  283 
(whoi  e  the  court  said:  "On  the 
r  ontiary  ...  its  observance  [is] 
the  more  necessary,  in  order  tnat 
the  cmitiignee  might  be  able  to  make 
a  timely  cajl  and  comply  with  this 
requirement  of  the  contract"). 

55.  Garvan  v.  New  York  Cent., 
etc..  R.  Co..  210  Mass.  275,  96  NB 
717;  Herf,  etc..  Chemical  Co.  v. 
I^ackawanna  Line,  100  Mo.  A.  184, 
72  SW  246:  Herf.  etc..  Chemical  Co. 
V.  Lackawanna  Line,  70  Mo.  A,  274; 
Plndell  V.  St.  liOUlsretc,  R.  Off..  34 
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proved  that  the  usage  is  of  oa  established  nature 
and  the  notices  theretofore  given  are  of  such  char- 
acter as  to  indicate  that  the  company  intended  to 
remain  liable  as  a  common  carrier  until  the  con- 
signee had  bad  reasonable  time  to  receive  the 
goods."  On  tlie  other  hand,  the  duration  of  the 
carrier's  liability  as  carrier  after  the  goods  have 
reached  their  destination  may  be  restricted  by 
usage,'^^  or  by  a  course  of  dealing  between  the  par- 
ties,'^ or  by  "any  other  circumstances  from  which 
an  intention  of  the  parties  can  be  clearly  gathered 
to  change  the  usual  incidents  of  the  contract,  so  as 
to  put  an  end  to  the  responsibility  of  the  carrier 
as  soon  as  the  articles  are  transported  by  him  to  a 
particular  terminus,  and  to  substitute  in  its  place 
the  less  stringent  obligation  of  a  depositary  and 

S6.  Georgia,  etc.,  R.  Co.  t.  Pound, 
111  Ga.  6.  36  SB  312. 

[a]  Bvldancs  InanffloUnt  to  ilioir 
onatom. — (l)  In  an  action  against  a 
carrier  for  the  value  of  goods  d«- 
Btroyed  by  flre  while  In  the  carrier's 
warehouse  after  the  arrival  at  their 
destination,  plaintiff  endeavored  to 
prove  a  custom  on  the  part  of  the 
carrier,  varying  the  general  rule 
that  under  the  circumstances  a  car- 
rier was  liable  only  as  a  warehouse- 
man. There  was  evidence  that  the 
company  had  been  In  the  habit  of 
notifying  a  particular  customer  by 
postal  card  of  the  arrival  of  his 
goods,  and  of  Informing  blm  that 
storage  or  demurrage  would  be 
charged  thereon  unlees  they  were 
called  for  within  the  time  specilled, 
and  that  they  had  also  given  mes- 
sages by  telephone  and  otherwise 
to  other  customers,  in  some  of  which 
messagea  it  was  stated  that,  unless 
the  goods  were  removed  as  re- 
quested, they  would  be  held  or 
stored  at  the  owner's  risk.  It  was 
held  that  the  evidence  was  Insuffl- 
cient  to  show  a  custom  varying  the 
general  rule  of  liability.  Georgia, 
etc.,  R.  Co.  v.  Pound.  Ill  Ga.  6,  3fi 
SE  312,  (2)  The  testimony  of  three 
merchants  in  a  city  that  it  had  been 
customary  for  a  carrier  to  give  no- 
tice to  them  of  the  arrival  of  per- 
ishable goods  shipped  to  thera  and 
the  testimony  of  two  former  em- 
ployees of  the  carrier's  freight  de- 
partment that,  when  working  for 
the  carrier,  they  usually  had  notified 
consignees  of  the  arrival  of  perish- 
able freight  as  noon  as  It  was 
checked  up,  does  not  establish  a 
custom  of  the  carrier  to  notify  eon- 
Rlgnees  of  the  arrival  of  freight  and 
does  not  impose  on  it.  as  a  part  of 
the  contract  of  carriage,  the  duty 
to  give  notice  of  arrl\-al,  and  It  la 
not  liable  for  failure  ao  to  do.  Sea- 
board Air-Line  R.  Co.  v.  SalJos,  14 
Ga.  A.  711.  82  SB  69. 

67.  Ark.— Turner  v.  Huff,  46  Ark. 
222.  56  AmR  5S0. 

Mass. — Kullivan  v.  Thompson,  99 
Mass.  259;  Conway  Bank  v.  American 
Express  Co.,  8  Allen  512. 

N.  Y. — Gibson  v.  Culver,  17  Wend. 
305.  31  AmD  297. 

Tenn. — Pennsylvania  R.  Co.  v. 
Naive,  112  Tenn.  239,  79  SW  124,  64 
L.RA  443. 

Vt. — Farmers',  etc..  Bank  v,  Cham- 
plain  Transp.  Co.,  18  Vt.  181. 

But  see  Gulf,  etc.,  R.  Co.  v.  Puqua, 
84  Miss.  490,  36  S  449  (holding  that 
liability  of  a  carrier  does  not  ter- 
minate until  notice  of  the  arrival 
of  the  goods  at  their  destination  has 
been  given  the  consignee.  Irrespective 
of  any  custom  on  the  part  of  the 
railroad  not  to  give  such  notice). 

[a]  BoUdays, — Where  it  is  a  gen- 
eral and  uniform  custom  at  a  place 
to  which  freight  Is  consigned  not  to 
give  notice  of  arrival  or  make  deliv- 
ery on  the  Fourth  of  July,  negll- 

fence  cannot  be  predicated  on  the 
allure  of  a  carrier  to  give  notice  or 
make  delivery  on  that  day,  Pennsyl- 
vania R.  Co,  V.  Naive,  112  Tenn.  239, 
79  8W  124,  64  LRA  443. 


of  custodian  of  property  intrusted  to  him  for  safe 
keeping. ' '  °"  But  where  usage  or  custom  is  relied 
on,  it  mnst  be  so  clear  and  notorious  as  to  afford  a 
presumption  that  all  parties  acted  with  an  under- 
standing of  its  character  and  application.^  One 
who  ships  goods  to  an  agent  at  a  place  where  such 
custom  prevaiis  is  bound  by  such  custom,  although 
he  had  no  actual  knowledge  thereof."^ 

343]  3.  Where  Ooods  Are  Held  at  Oonsignee's 
Bequest.  Where  at  the  end  of  the  transportation 
the  goods  are  held  by  the  carrier  at  the  request  of 
the  consignee,  and  for  his  convenience,  the  liability 
of  the  carrier  as  such  is  at  an  end  and  the  extent 
of  its  liability  is  that  of  warehouseman  only." 
Iliis  is  so  whether  the  goods  are  deposited  in  a 
warehouse  belonging  to  the  carrier  or  in  that  of 


[b]  A  luaffe  as  to  postliur  the  ar- 
rival of  good!  on  a  bulletin  board  as 
a  substitute  for  any  other  form  of 
notice  may  be  binding.  Constable  v. 
National  SS,  Co..  154  U.  S.  61,  14  SCt 
1062,  38  L.  ed,  903;  Briant  v.  Louis- 
ville, eto..  R.  Co.,  9  KyL  47. 

B8.  Baltimore,  etc,  R.  Co.  v 
Green,  25  Md.  72;  Conway  Bank  v. 
American  Express  Co.,  8  Allen 
(Mass.)  512:  J.  Russell  Hfg.  Co.  v. 
New  Haven  Steamboat  Co.,  fi2  N.  T. 
657;  Burdett  v,  Canadian  Pac.  R.  Co.. 
10  kan.  6. 

69.  Conway  Bank  v.  American  Ex- 
press Co.,  8  Allen  (Mass.)  512,  615. 

60.  The  Mary  Washington,  16  F. 
Cas.  No.  9.229,  1  Abb.  1.  Chase  1S6. 
Howe  V.  Lexington.  12  F.  Cas.  No, 
e,767a. 

61.  Pennsylvania  R.  Co.  v.  Naive, 
112  Tenn.  2S9,  79  SW  124.  64  LRA 

443. 

62.  Ala. — Southern  Express  Co.  v, 
Holland,  109  Ala.  362,  19  S  66. 

Dak. — Mulligan  v.  Northern  Pac.  R. 
Co.,  4  Dak.  315,  29  NW  669. 

Pla. — Seaboard  Air  Line  R.  Co.  v. 
A.  B.  Harper  Piano  Co.,  63  Fla.  264, 
267.  58  S  491  [clt  Cyc], 

Ind. — New  Albany,  etc.,  R.  Co.  v. 
Campbell.  12  Ind.  65. 

Ky. — Jeltersonville  R.  Co.  v.  Cleve- 
land, 2  Bush  468;  Harris  v.  Louis- 
ville, etc.,  R.  Co.,  9  KyL  392. 

Md.— tJnlted  Fruit  Co.  v.  New 
York,  etc.,  Transp.  Co^  104  Md.  567, 
577,  66  A  415.  8  LRANS  240  and  note. 
10  AnnCas  437  and  note -[clt  Cyc]. 

Mich. — Stapleton  v.  Grand  Trunk 
R.  Co..  133  Mich.  187,  94  NW  739. 

Mlsa. — Yasoo,  etc.,  R.  Co.  v. 
Hughes,  94  MlsB.  242,  47  8  862,  22 
LRANS  975. 

Mo. — Kingman  St.  Louis  Impl.  Co, 
V.  Southern  R.  Co..  133  Mo.  A.  317, 
112  SW  721;  Hartmann  v.  Louisville, 
etc.,  R,  Co.,  39  Mo,  A.  88. 

N,  T. — Fenner  v.  Buffalo,  etc..  B. 
Co.,  44  N.  Y.  605,  4  AmR  709;  Oder- 
kirk  V.  Fargo,  58  Hun  347,  111  NTS 
871;  King  v.  New  Brunswick,  etc.. 
Steamboat  Co.,  36  Hlsc.  665,  7S  NYs 
999. 

N,  C. — Chalk  V.  Charlotte,  etc.,  R. 
Co..  85  N.  C.  423. 

Pa. — ^National  Line  SS.  Co,  v. 
Smart,  10?  Pa.  492. 

Vt. — Blumenthal  v,  Bralnerd,  38 
Vt,  402,  91  AmD  349. 

Va.— Norfolk,  etc.,  R,  Co.  v, 
Stuarfs  Draft  Milling  Co..  109  Va. 
184,  189,  63  SE  415  [quot  Cyc]. 

W.  Va. — Hurley  y.  Norfolk,  etc.,  R. 
Co.,  68  W.  Va.  471,  69  SE  904. 

Eng. — Matter  of  Webb,  8  Taunt. 
443,  4  KCL  222,  129  Reprint  455; 
Rowe  v.  Plckford,  8  Taunt.  83,  4  ECL 
61,  129  Reprint  313;  Garslde  v. 
Trent,  etc.,  ifav.  Co..  4  T.  R.  681,  100 
Reprint  1187. 

'  Ont. — Mayer  v.  Grand  Tmnk  B. 
Co.,  3J  U.  C.  C.  P.  248, 

N,  W.  Terr. — Walters  v.  Canadian 
Pac,  R.  Co.,  1  Terr.  L.  88. 

[a]  "The  reason  for  this  Is  olirl- 
oiis,r— The  carrier  Is  entitled  to  com- 
plcite  Its  contract  and  to  release  It- 
self from  Its  liability  as  Insurer  of 
the   goods,   by   promptly  delivering 


them  upon  their  arrival.  If  being 
ready  and  offering  to  make  the  de- 
livery. It  Is  Induced  by  the  con- 
signee not  to  perform  tnat  part  of 
Its  duty  and  not  to  perform  It  merely 
for  the  purpose  of  serving  the  con- 
venience of  the  consignee,  the  lat- 
ter cannot  be  permitted,  should  the 
goods  perish  after  they  would  have 
been  delivered  but  for  the  request 
that  they  should  not  be  delivered,  to 
contend  that  their  nondelivery,  oc- 
casioned by  their  destruction  In  the 
interim,  was  a  breach  of  the  carrier's 
original  duty  to  deliver.  The  con- 
signee's request  that  the  carrier 
should  hold  the  goods  beyond  the 
time  at  which  the  carrier  was  ready 
and  had  offered  to  deliver  them,  can- 
not, if  the  carrier  complies  with  that 
request,  prolong  the  carrier's  liabil- 
ity aa  insurer;  because  such  a  re- 
quest Is  In  effect  a  request  that  the 
carrier  store  the  goods  In  the  mean- 
time." United  Fruit  Co.  v.  New 
York,  etc.,  Transp.  Co..  104  Md.  687. 
578,  65  A  415,  8  LRANS  240,  ll>  Ann 
Cas  437. 

[b]    ApplloatlOKs  of  tlw  XBls^d) 

Where,  after  a  carrier  has  trans- 
ported goods  to  the  place  of  deliv- 
ery, the  consignee  pays  the  freight, 
receipts  for  the  goods,  and  contracts 
for  reshlpment  with  another  carrier, 
and  leaves  them  In  the  warehouse  of 
the  flrst  carrier  to  await  reshlpment, 
the  liabilities  of  the  flrst  carrier  ar« 
changed  to  those  of  warehouseman. 
Hurley  v.  Norfolk,  etc.,  R.  Co.,  68  W. 
Va.  471.  69  8E  904.  (2>  When  th« 
carrier  Is  ready  to  deliver  goods, 
but  on  account  of  the  lateness  of 
the  hour  they  are -left  in  the  depot 
over  night  at  the  consignee's  request, 
al  though  probabl  y  f o  r  th  e  con ven  - 
tence  of  both  parties,  the  carrier  re- 
mains liable  thereafter  as  ware- 
houseman only,  without  regard  to 
the  length  of  time  that  has  elapsed 
since  the  arrival  of  the  goods. 
Fenner  v,  Buffalo,  etc.,  R.  Co..  44  N. 
Y.  606,  4  AmR  709  [rev  46  Barb. 
103];  Blumenthal  v.  Bralnerd,  38  Vt. 
402,  91  AmD  349.  (3)  Where,  after 
delivery  of  cars  of  freight  to  a  con- 
signee, the  carrier  agreed  to  taka 
them  to  higher  ground  to  protect 
them  from  flood,  without  any  charge 
for  switching  or  otherwise,  except 
the  actual  expense  of  handling  the 
cars  to  keep  them  out  of  the  water, 
the  carrier  took  the  cars  as  a  bailee, 
and  not  as  a  carrier.  Kingman  St. 
Louis  Impl.  Co.  V.  Southern  R.  Co.. 
133  Mo.  A.  317,  112  SW  721.  (4) 
Where  the  consignee  who  holds  the 
bill  of  lading  does  not  refuse  to  taka 
the  goods,  but  directs  the  carrier  to 
hold  them  at  destination  pending 
negotiations  between  the  consignee 
and  the  consignor  as  to  the  goods, 
and  this  holding  is  in  effect  acqui- 
esced in  by  the  consignor.  If  the 
goods  are  lost  while  being  so  held, 
the  liability  of  the  railroad  com- 
pany is  that  of  a  warehouseman, 
and  not  of  a  common  carrier.  Sea- 
board Air  Line  R.  Co.  v.  A.  R.  Har- 
per Piano  Co..  63  Fla,  264,  2«7.  68  8 
491  lr.lt  Cyc]. 


For  latsr  cases,  dsrslopmsats  and  ohanffss  In  the  law  see  cumulative  Annotations,  aame  title. 
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some  responsible  third  person,  the  carrier  havii^ 
no  warehouse  at  the  place  of  destination." 

[9  3441  4.  Failure  or  Refusal  of  Carrier  to  De- 
liver Oooas  Wben  Called  For.  The  carrier's  liability 
as  insurer  is  extended  beyond  what  would  be  a 
reasonable  time,  under  ordinary  circumstances,  for 
the  conugnee  to  remove  the  goods  by  its  wrongful 
refusal  to  detiver  the  goods  when  called  for.**  So 
where  delivery  is  prevented  by  the  carrier's  failure 
to  have  the  goods  in  a  position  from  which  the 
consignee  may  conveniently  remove  them,°^  or 
where,  by  any  similar  conduct  on  the  part  of  the 
carrier,  the  consignee  is  prevented  without  fault 
of  his  own  from  removing  and  caring  for  the 
goods,  the  carrier  is  liable.  If  the  consignee  calls 
for  his  goods  which  have  arrived  and  are  stored 
in  the  depot,  but  is  informed  by  the  carrier's 
agent,  through  mistake,  that  they  have  not  arrived, 
and  the  goods  are  destroyed,  the  carrier  will  be 
liable  therefor."  Some  of  these  decisions  proceed 
on  the  theory  that  the  carrier's  liability  at  the 
time  of  the  destruction  of  the  goods  is  that  of  an 
insured,  while  others  hold  that  the  negligence  of 
the  carrier  in  wrongfully  detaining  the  goods  is 


the  proximate  cause  of  the  loss.  However,  this 
diversity  of  views  is  of  no  practical  importance 
since  the  same  net  result  is  obtained  under  either 
view. 

[4  345]  5.  Liability  of  Carrier  after  Expiration 
of  Beasonable  Time  That  of  Warehonseman.^  Be- 
cause of  the  exceptional  and  arbitrary  cliaracter  of 
the  insurance  feature  of  the  contract  of  carriage, 
it  necessarily  follows  that  the  consignee  is  bound 
to  observe  diligence  in  removii^  the  goods."^  The 
duty  of  the  consignee  to  receive  the  goods,  it  is 
said,  is  as  imperative  as  is  the  duty  of  the  carrier 
to  deliver.  The  stringent  liability  of  the  carrier 
cannot  be  continued  at  the  option  or  to  suit  the 
convenience  of  the  consignee.™  The  rule  is  well 
settled  in  jurisdictions  where  the  shippet  is  allowed 
a  reasonable  time  within  which  to  remove  the  goods 
before  the  carrier's  liability  as  insurer  terminates, 
whether  this  time  is  to  be  estimated  from  the  date 
of  the  arrival  of  the  ^[oods  or  from  notice  of  their 
arrival,  that  the  liability  of  the  carrier,  as  snch^ 
ceases  after  the  expiration  of  such  time  and  be- 
comes that  of  warehouseman  only.'^ 


63.  Alabama,  etc.,  R.  Co.  v.  Kldd, 
35  Ala.  209.  And  see  Black  v.  Ash- 
ley. 80  Mich.  90,  44  NW  1120  (hold- 
ing: that  acquiescence  by  consignees, 
for  a  number  of  years,  In  the  deliv- 
ery of  freight  by  a  common  carrier 
to  independent  warehousemen  from 
irhom  they  received  It.  as  also  no- 
tice of  Its  arrival,  and  to  whom  they 
Kave  the  necessary  receipts,  will  re- 
lieve the  carrier  from  liability  for 
Its  safe-keeping  on  Its  delivery  to 
such  warehousemen). 

[a]  Althovgli  th»  warahonss  may 
b*  niid*r  til*  mana^nieat  of  a  pool 
la  irttloli  dlffervnt  railroad*  ax*  oon- 
CMtata,  It  does  not  on  that  account 
change  the  liability  as  between  the 
shipper  and  the  railroad,  when  the 
former  chooses  to  avail  himself  of 
whatever  warehouse  accommodations 
may  be  offered  by  the  latter.  Gib- 
bons v.  Yazoo,  etc.,  B.  Co.,  130  La. 
671.  S8  S  Gt)5. 

8*.  Louisville,  etc.,  H.  Co.  v.  Mc- 
Ouire,  79  Ala.  395;  Catlett  v.  Charles- 
ton, etc.,  R.  Co..  81  S.  C.  327,  62  SE  315. 

66.  Independence  Mills  Co.  v. 
Burlington,  etc.,  R.  Co..  72  Iowa  5S5. 
34  NW  S20.  2  AmSU  25S  (where  it 
was  physically  possible  to  remove 
the  goods,  althoufrh  not  with  rea- 
sonable convenience,  and  the  carrier 
was  held  liable  for  toss  by  fire). 

B6.  l>eroHia  v.  Winona,  etc..  R. 
Co..  18  Minn.  133;  Goodwin  v.  Balti- 
more, etc..  R.  Co.,  58  Barb.  195  [rev 
OR  other  grounds  50  N.  Y. 

{a]  ZUastratlon. — In  Cami)lon  v. 
Canadian  Pac.  R.  Co..  43  Fed.  775,  11 
LRA  128,  plaintiff  contracted  .  with 
defendant  company  for  the  trans- 
portation of  her  goods  from  Chicago 
to  Seattle;  she  was  Informed  that 
her  goods  would  go  from  Chicago 
by  the  C  &  St.  P  Road  to  St.  Paul, 
thence  by  defendant's  line  to  Van- 
couver, thence  by  a  third  line  to 
Seattle.  She  sent  her  goods  to  the 
depot  of  the  first  line,  but  waa  in- 
formed tha-t  the  freight  must  he 
raid  before  they  could  be  carried: 
thereupon  she  made  an  arrantrement 
with  defendant's  agent  and  with 
the  initial  line  whereby  h(>r  soodn 
were  to  remain  In  Its  Chicago  depot 
for  a  week  or  more.  At  the  end  of 
the  time  she  called  for  them,  to 
have  them  shipped  over  a  cheaper 
route,  and  It  then  transpired  that 
they  had  been  shipped  on  the  first 
day.  bat  that  she  had  not  been  noti- 
fied because  the  agents  had  lost  her 
address  which  she  had  given  them. 
The  goods  reached  Seattle  safely 
and  were  stored  In  a  warehouse 
where  they  were  destroyed  by  an 
accidental  Are  after  they  had  been 
there  six  days.  It  was  held  that 
defendant  company   was  liable, 


appearing  that  plaintiff  would  have 
had  her  goods  taken  care  of  at  Seat- 
tle had  she  been  notified  that  they 
were  there  and  not  In  Chicago  where 
she  thought  tliey  were. 

67.  U.  S. — Central  Trust  Co.  v. 
East  Tennessee,  etc.,  K.  Co.,  70  Fed. 
764. 

Ala. — Louisville,  etc.,  R.  Co.  v. 
McGufre.  79  Ala.  3D5. 

Ga. — Richmond,  etc.,  R.  Co.  v. 
WTiite,  88  Ga.  805.  IS  SE  802. 

Ind. — Jefferssonville  R.  Co.  v.  Cot- 
ton, 29  Ind.  498,  96  AmD  666. 

Kan. — Union  Pac.  K.  Co.  V.  Hoyer, 
40  Kan.  184.  19  P  639,  10  AmSR  183. 

Minn. — Derosla  v.  Winona,  etc..  R. 
Co..  18  Minn.  133. 

Nebr. — Burlington,  etc,  R.  Co.  v. 
Arms,  15  Nebr.  69,  17  NW  351. 

N.  Y. — McKlnney  v.  Jewett,  90  N. 
Y.  207;  Faulkner  v.  Hart,  82  N.  T. 
413.  37  AmR  574. 

Tenn. — Eaftt  Tennessee,  etc..  R. 
Co.  v.  Kelly,  91  Tenn.  708.  20  SW 
314:  Bast  Tennessee,  etc..  R.  Co.  v. 
Kellv.  Bl  Term.  699,  20  SW  312.  80 
AmSIl  902.  17  LRA  691;  Demlng  v. 
Merchants'  Cotton  Press,  etc.,  Co., 
90  Tenn.  30G.  17  SW  89,  13  LRA  618. 

W.  Va. — Berry  v.  west  Vlraflnfa. 
etc..  R.  Co..  44  W.  Va.  638,  31)  SB  14S, 
67  AmSR  781. 

Wis. — Meyer  v.  Chicago,  etc.,  R. 
Co..  24  Wle.  666.  1  AmR  207. 

69.  Bpeolal  contracts  u*. 
bluty  to  that  of  warelwasemaa  see 
supra  j  226. 

speoLtl  ooatracta  exeiiiptliig  ear* 
rier  from  liability  as  warehouseman 
see  supra  fi  227. 

69,  Ginnochio-Jones  Fruit  Co.  v. 
Missouri,  etc.,  R.  Co.,  163  Mo.  A.  598. 
134  SW  1028  (holding  that  a  con- 
signor of  fruit  to  his  order  is  bound 
to  have  someone  at  destination  to 
receive  It);  Hedge.s  v.  Hudson  l^^ve^ 
R.  Co.,  49  N.  Y.  223;  North  Yakima 
Brewing,  etc.,  Co.  v.  Northern  Pac. 
It.  Co.,  -ID  Wash.  875.  95  P  486.  16 
LRANS  935;  Hutchinson  v.  U.  S. 
Express  Co..  63  W.  Va.  128.  59  SE 
949,  14  LRANS  393  and  note.  And 
see  Freeman  v.  Kansas  City  R.  Co.. 
118  Mo.  A.  526,  93  SW  302  (holding 
that,  when  goods  are  shipped  to 
shipper's  orders  with  Instructions  to 
notify  the  purchaser.  It  is  the  Hit- 
ter's duty  to  be  on  hand  to  receive 
the  goods). 

TO.  Tarbell  v.  Royal  Exch.  Ship- 
ping Co..  110  N.  Y.  170,  17  NE  721.  6 
AmSR  850;  Redmond  v.  Liverpool, 
etc..  Steamboat  Co.,  46  N.  Y.  578.  7 
AmR  390.    See  also  supra  53  329-342. 

71.  Ala. — Louisville,  etc.,  R.  Co. 
V.  Brewer.  183  Ala.  172.  62  S  698; 
Columbus,  etc..  R.  Co.  v.  Ludden.  39 
Ala.  612.  7  S  471:  Louisville,  etc.,  R. 
Co.  V,  Oden,  80  Ala.  38;  Kennedy  v. 


Mobile,  etc.,  R.  Co.,  74  Ala.  430; 
Central  of  Georgia  R.  Co.  v.  Patter- 
son, 6  Ala.  A.  494,  60  S  465;  Greek- 
American  Produce  Co.  v.  Illinois 
Cent.  R.  Co..  4  Ala.  A.  877.  68  S  994. 

Cal. — Jackson  v.  Sacramento  Val- 
ley R.  Co.,  23  Cal.  268. 

Colo. — Penver,  etc.,  R,  Co.  v.  Pe- 
terson, 30  Colo.  77,  69  P  578,  97 
AmSR  76  and  note. 

Ga. — Seaboard  Air-Line  R.  Co.  v. 
Dixon.  140  Ga.  804,  79  SE  1118;  Al- 
maitd  v.  Georgia  11.,  etc.,  Co.,  95  Ga. 
775,  22  SE  67?;  Southwestern  R.  Co. 
v.  Felder.  46  Ga.  433;  Rome  R.  Co. 
v.  Sullivan.  14  Ga.  Seaboard 
Air-Line  R.  Co.  v.  Shackelford.  S  Ga. 
A.  395.  63  SE  252. 

111. — Merchants'  Dispatch  Tranap. 
Co.  V.  Hallock.  64  111.  284;  Porter  V. 
Chicago,  etc..  R.  Co..  20  111.  407.  71 
AmD  286;  Illinois  Cent.  R.  Co.  v. 
Alexander.  20  111.  23;  Jackson  v. 
New  York  Cent.,  etc.,  R.  Co.,  167  111. 
A.  461;  Schumacher  v.  Chicago,  etc., 
R.  Co.,  108  111.  A.  620  [aflC  207  111. 
199.  69  NC  826]. 

Iowa. — Mohr  v.  Chicago,  etc..  R. 
Co..  40  Iowa  B79. 

Kan. — Leavenworth,  etc.,  R.  Co.  v. 
Marls,  16  Kan.  333. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Stiles,  133  Ky.  786.  119  SW  786,  134 
AmHR  491;  JefTersonvllle  R.  Co.  v. 
Cleveland..  2  Buah  468;  Louisville, 
etc.  R.  Co.  v.  Jones,  10  KyL  494: 
Brlant  v.  Louisville,  etc..  R.  Co..  9 
KyL  47;  Adams  Express  Co.  v.  Tin- 
gle. 7  KyL  441. 

Ija. — Gibbons  v.  Taioo,  etc..  R.  Co., 
130  La.  671,  58  S  606;  Segura  v. 
Heed.  3  Ln.  Ann.  695. 

Md. — United  Fruit  Co.  v.  New 
York.  etc..  Transp.  Co..  104  Md.  567. 
66  A  415.  8  LRANS  240  and  note.  10 
AnnCas  437. 

Mass. — Rico  V.  Hart,  118  Mass. 
201,  19  AmH  433;  Stowe  v.  New 
York,  etc.,  R.  Co.,  113  Mass.  621; 
Se^^slons  V.  Western  R.  Corp.,  1 6 
Gray  132. 

Minn. — Rustad  v.  Oreat  Northern 
R.  Co..  122  Minn.  463,  142  NW  727: 
Naas  V.  Chicacp.  etc.,  R.  Co.,  96 
Minn.  84,  104  NW  717;  Klik  T.  Chi- 
cago, etc,  R.  Co..  59  Minn.  161,  60 
NW  1084.  60  AmSR  897:  Derosia  V. 
Winona,  etc.,  R.  Co.,  IS  Minn.  133. 

Mo.— Holtzclaw  v.  Duff,  27  Uo. 
392;  Hardin  Grain  Co.  v.  Chicago, 
etc..  R.  Co.,  134  Mo.  A.  681,  114  SW 
1117;  Freeman  v.  Kansas  City  R. 
Co.,  118  Mo.  A.  626,  93  SW  802;  Herf. 
etc..  Chemical  Co.  v.  Lackawanna 
Line.  70  Mo.  A.  274;  Bell  v,  St. 
Louis  etc..  R.  Co.,  6  Mo.  A.  863. 

N.  H. — Welch  V.  Concord  R.  Co., 
68  N.  H.  206.  44  A  804;  Moses  v. 
Boston,  etc.,  R.  Co.,  82  N.  H.  5S8,  64 
AmD  381. 
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[§§  346-348 


346]  6.  Nature  and  Extent  of  Oarriei's  Lia- 
bility as  Custodian  or  Warehonseman — a.  Introduc- 
tory Statement.^^  The  transportation  of  goods  and 
the  storage  of  goods  are  contracts  of  d  different 
character;  and  though  one  pei^n  or  company  may 
render  both  services,  yet  the  two  contracts  are  not 
to  be  confounded  or  blended,  because  the  legal  lia- 
bilities attending  the  two  are  different."  A  per- 
son may,  in  the  character  of  carrier,  be  liable  for 
a  loss  from  which  in  the  character  of  warehouse- 
man he  would  be  exempted,^*  since  the  common 
law  imposes  no  duty  on  a  common  carrier  to  ren- 
der services  as  warehouseman,  other  than  such  as 
are  necessarily  incidental  to  the  transportation  of 
the  property."  As  heretofore  shown,  the  liability 
of  a  carrier  as  such,  with  some  few  exceptions,  is 
practically  that  of  an  insurer,"  while  the  duty  of 
the  carrier  as  warehouseman  is  not  that  of  an 
insnrer,"  but  merely  to  exercise  ordinary  care.™ 

[%  347]  b.  Oratnitotts  Bailee;  SUgbt  Care.  The 
goods  may  no  doubt  be  so  left  in  the  hands  of  the 
carrier  after  reaching  their  destination  and  the 
consignee  or  owner  has  had  opportunity  to  take 
them,  as  that  the  further  duty  of  the  carrier  with 
reference  thereto  is  only  that  of  an  accommodation 

N.  J. — Morris,  etc.,  R.  Co.  v.  Ayres, 
29  N.  J.  U  393,  80  AmD  216, 

N.  T. — Draper  v.  Delaware,  etc.. 
Canal  Co..  118  N.  T.  118,  23  NB  131; 


or  gratuitous  bailee  or  custodian,  with  no  right  on 
the  part  of  the  carrier  to  collect  chafes  for  keep- 
ing, and  no  duty  to  exercise  more  than  slight  care, 
and  in  such  case  the  carrier  will  be  liable,  it  is 
said,  only  for  gross  negligence."  There  are  de- 
cisions, however,  which  hold  that  the  carrier  can- 
not claim  that  it  was  merely  a  gratuitous  bailee 
before  giving  notice  that  it  will  not  insist  on  the 
payment  of  storage  cliarges  and  will  not  longer 
retain  possession  of  the  property  as  a  warehouse- 
man.* 

348]  c.  Bailee  for  Hire;  Ordiiiary  Oare.  Ordi- 
narily, however,  even  after  the  strict  responsibility 
of  carrier  ceases,  it  continues  to  be  a  warehouse- 
man of  the  goods  until  they  are  taken  by  the  con- 
signee or  owner,  and  for  compensation,  either  in- 
cluded in  the  original  charge  for  carriage  or 
collectable  as  an  additional  charge  t^inst  the  con- 
signee or  owner."  And  this  is  so,  although  the 
goods  may  not  have  been  unloaded  and  deposited 
in  a  building  used  for  stonng  freight  technically 
termed  a  warehouse.''  Therefore,  in  accordance 
with  the  general  principles  relating  to  warehouse- 
men," the  carrier  as  warehonseman  is  bound  to  use 
ordinary  care  in  the  keeping  of  the  goods,  and  will 


Tarbell  v.  Royal  Gxch.  Shlppinr  Co.. 
110  N.  Y.  170,  17  NB  721,  6  AmSH 
360;  Gleadell  v.  Thomson,  66  N.  Y. 
194 ;  Pelton  v.  Rensselaer,  etc.,  R. 
Co.,  64  N.  Y.  214.  13  AmR  ESS;  J. 
Russell  Mfg.  Co.  V.  Now  Haven 
Steamboat  C^..  60  N.  Y.  121,  62  N.  Y. 
667:  Weed  v,  Barney,  45  N.  Y.  844,  6 
AmR  96;  Wlen  v.  New  York  Cent., 
etc.,  R.  Co.,  166  App.  Div.  766.  152 
NTS  164;  Becker  v.  Pennsylvania  R. 
Co..  109  App.  DIv.  230,  96  NTS  1; 
Grieve  v.  New  York  Cent.,  etc.,  R. 
Co.,  25  App.  Dfv.  518.  49  NTS  949; 
Kin?  V.  New  Brunswick,  etc.  Steam- 
boat Co..  36  Misc.  555,  73  NTS  999. 

N.  C. — Citizens,  etc.,  Bank  v. 
Southern  R.  Co.,  153  N,  C.  346,  69 
SE  261:  Poythress  v.  Durham,  etc., 
R.  Co..  148  N.  C.  391.  62  SE  515,  18 
LRANS  427;  Chalk  v.  Charlotte,  etc., 
R.  Co.,  85  N.  C.  423. 

Oh.— Roberts  v.  Union  Lino  Ex- 
press Co.,  2  Oh.  Dec.  (Reprint)  577,  4 
WestLMonth  99;  Hlrsch  v.  Steam- 
boat Quaker  City.  2  Dlan.  144. 

Or. — McGregor  v.  Oregon  R.,  etc., 
Co..  60  Or.  627,  93  F  466,  14  LRANS 
668. 

Pa, — Moyer  v.  Pennsylvania  R. 
Co.,  31  Pa.  Super,  659. 

S.  C. — Knisht  V.  Southern  R.  Co.. 
85  S.  C.  78,  67  SE  16;  Murphy  v. 
Southern  R,  Co.,  77  3.  C.  76.  57^  SE 
664;  Flelachraan  v.  Southern  R.  Co.,  76 
S,  C.  237.  56  SE  974.  9  LRANS  619; 
Brunson  v.  Atlantic  Coast  Line  R. 
Co.,  76  S,  C,  9.  56  SE  538,  9  LRANS 
577;  Brlstow  v.  Atlantic  Coast  Line 
R.  Co..  72  S.  C.  43,  61  SE  629. 

Tenn. — Butler  v.  East  TannosBee. 
etc.,  R.  Co.,  8  Lea  32. 

Tex. — St.  Louis  Southwestern  R. 
Co,  V.  Burrus  Mill,  etc.,  Co.,  <Clv. 


A.)   168  SW  1028. 
Vt.— : 


Bralnerd,  38 


Blumenthal  v. 
Vt.  402.  91  AmD  349. 

Va. — Norfolk,  etc.  R.  Co.  v.  Stu- 
art's Draft  Mininp  Co..  109  Va.  184. 
189.  63  SE  415  [quot  Cyc]. 

W.  Va. — Berry  v.  West  Virginia, 
etc,  R.  Co..  44  W,  Va.  638.  30  SE 
143.  67  AmSR  781, 

Wis. — Parker  v.  Milwaukee,  etc., 
R.  Co.,  30  Wis.  689. 

Eng. — Chapman  v.  Great  Western 
R.  Co..  25  Q.  B.  Tl.  278. 

Can.^ — Grand  Trunk  R.  Co.  v.  Mc- 
Millan. 16  Can.  S.  C.  543. 

Ont. — Richardson  v.  Canadian  Pac, 
R.  Co.,  19  Ont.  369;  Mayer  v.  Grand 
Trunk  R,  Co..  31  L'.  C.  C.  P.  248. 

N.  W.  Terr. — Walters  v.  Canadian 
Pac.  R.  Co..  1  Terr.  L.  88. 


"Once  the  consignee  Is  in  morft  by 
delaying:  to  take  away  the  goods  be- 
yond a  reasonable  time,  the  obliga- 
tion of  the  carrier  becomes  that  of 
an  ordinary  bailee,  being  confined 
to  taking  care  of  the  goods  as  a 
warehouseman ;  be  ceases  to .  be 
1  iable  in  cane  of  accident."  Chap- 
man v.  Great  Western  R.  Co.,  5  Q. 
B.  D.  278.  282. 

[a]  Partial  deUTSTy  dne  to  oon- 
■IfftiM's  default.! — Where  goods  are 
received  and  unloaded  and  the 
frei^t  Is  paid  by  the  consignee  and 
only  part  of  the  shipment  Is  actu- 
ally delivered  on  account  of  the  fact 
that  the  consignee  did  not  have 
dray  age  facilities  sufficient  to  re- 
move all,  the  carrier's  liability  as  a 
warehouseman  extends  to  the  part 
left  with  It.  unless  at  the  time  of 
the  partial  delivery  the  consignee  is 
no  titled  that  It  will  not  insist  on 
storage  charges  and  will  no  longer 
hold  possession  of  the  property  as 
a  warehouseman.  Farmers'  Mer- 
cantile Co.  V.  Northern  Pac  R.  Co., 
27  N.  D.  302.  146  NW  550. 

[b]  aoldtoff  cars  snhjaot  to  da- 
nmrrage*— A  railroad  company  Is  in 
the  position  of  a  warehouseman  in 
respect  to  a  carload  lot  in  bond  held 
on  a  siding  after  arrival  at  destina- 
tion, where  the  holding  of  the  car 
is  subject  to  demurrage  charges 
until  the  consignee  shall  remove  the 
contents.  Great  West  Supply  Co.  v. 
Grand  Trunk  Pac.  R.  Co.,  8  Alta. 
478.  23  Dom  LR  780,  8  West Wkly 
720,  31  WestLR  269. 

79.  Oarrler's  UabUltT  m  wbt«- 
honsuian  In  ease  of  wzonfffol  de- 
Uverj  see  infra  %  382. 

73.  New  .Orleans  Export  Co,  v, 
Texas,  etc..  R.  Co.,  3  La.  A.  (Or- 
leans)  481;  Thomas  v,  Boston,  etc.. 
R.  Corp.,  10  Mete.  (Mass.)  472,  43 
AmD  444. 

74.  New  Orleans  Export  Co.  ▼. 
Texas,  etc,  R.  Co.,  3  La.  A.  (Or- 
leans) 4B1. 

75.  St.  Louis,  etc..  R.  Co.  v.  State, 
2B  Okl.  62.  107  P  939,  30  LRANS 
137. 

78.    See  supra  3  129  et  seq. 

77.  Hemphill  v.  Southern  R.  Co., 
170  N.  C.  454.  87  SE  336. 

78.  See  Infra  S  348. 

79.  Ga. — Kenney  v.  Atlantic,  etc., 
R.  Co..  122  Oa.  365.  SO  SE  132. 

Mich. — Michigan  Southern,  etc.,  R. 
Co.  v.  Shurtz.  7  Mich.  516. 

Mo. — Hapgood  Plov  Co.  V.  Wabash 
R.  Co..  61  Mo.  A.  372. 

N.  H.— Brown  v.  Grand  Trunk  R. 
Co..  54  N.  H.  536. 

N.  C. — Basnlght  v.  Atlantic,  etc.. 
R.  Co,.  Ill  N.  C.  592.  16  SE  323;  Mc- 


Combs  V,  North  Carolina  R.  Co..  67 
N.  C.  193. 

R.  I, — Vaughan  v.  New  York,  etc., 
R.  Co..  27  R.  1.  236,  61  A  695. 

Tex. — Texas  Cent.  R.  Co.  v.  Flan- 
ary.  (Civ.  A.)  50  SW  726 

Wis. — Dlmmick  v.  Milwaukee,  etc.. 
R.  Co..  18  Wis.  471.  And  see  Xre- 
leven  V.  Northern  Pac.  R.  Co.,  89 
Wis,  598.  62  NW  536. 

[al  Applloatloiui  of  the  rnla. — (1) 
Where  the  agent  of  a  consignee  after 
receipting  for  the  goods  removes 
most  of  them  from  a  car.  but  leaves 
some  in  It  on  account  of  approach- 
ing night,  and  the  car  Is  broken 
open  after  having  been  locked  by 
the  agent  of  the  railroad  company 
and  the  goods  arc  stolen,  the  rail- 
road comjiany  Is  only  liable  for 
gross  negligence  as  a  gratuitous 
bailee.  C.  D.  Kenny  Co.  v.  Atlanta, 
etc..  R.  Co..  122  Ga.  365.  50  SE  132. 
(2)  Where  the  consignee  of  mer- 
chandise has  accepted  a  delivery 
thereof,  and  sold  and  removed  some 
of  it,  the  fact  that  such  merchandise 
still  remr.lna  In  the  carrier's  cars 
for  the  convenience  of  the  consignee 
does  not  impose  any  liability  as 
warehouseman  on  the  carrier. 
Vaughn  v.  New  York,  etc.,  R.  Co., 
27  R.  I.  235.  61  A  695.  (3)  Where 
the  carrier  has  stipulated  by  notice 
communicated  to  the  consignee  that 
It  wUl  not  be  responsible  for  goods 
not  removed  within  a  reasonable 
time,  and  they  are  not  removed 
within  such  a  time,  it  is  only  liable 
as  gratuitous  bailee,  unless  a  charge 
is  made  for  storage  during  such 
time.  Harris  v.  Great  Western  R. 
Co..  1  Q.  B.  D.  515;  Van  Toll  v. 
South  Eastern  R.  Co.,  12  C,  B.  N.  3. 
75,  104  ECL  76,  142  Reprint  1071. 

80.  Saunders  v.  Southern  R.  Co.. 
90  S.  C.  79.  72  SE  637;  Brunson  v. 
Atlantic  Coast  Line  R.  Co.,  76  S.  C. 
9.  56  SE  538,  9  LRANS  677. 

81.  Hardman  v.  Montana  TTnlnn 
R.  Co..  S3  Fed.  688,  27  CCA  407,  33 
LRA  300;  Hardle  v.  Vlcksburg.  etc.. 
R.  Co..  118  La.  266.  42  S  793  fcit 
Cyc];  Brown  v.  Grand  Trunk  R.  Co.. 
51  N.  H.  535;  Saunders  v.  Southern 
R.  Co..  90  S.  C.  79.  72  SE  637:  Brun- 
son V.  Atlantic  Coast  Lino  R.  C,i.. 
76  S.  C.  9,  56  SE  5.J8,  9  LRANS  577 
and  note;  BrHtow  v.  Atlnnlio  Coas^t 
Line  R.  Co..  72  S.  C.  43.  51  .Sra  629; 
Spears  V.  t-parliiiiburg,  ct<".,  R.  Co., 
11  R.  C.  158. 

82.  Brunson  v.  Atlantic  Coast 
Line  R,  Co..  76  S.  C.  9.  56  SE  538.  9 
LRANS  677. 

83.  See  Warehouiemfcn  [40  Cyc' 
429  et  seq]. 


For  later  cases,  developniMits  and  oluuiges  In  the  law  see  cumulative  Annotations,  same  title,  pat 
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be  liable  for  n^ligence  causing  injury  thereto."^ 
This,  however,  is  the  extent  of  its  liability.^  A 
much  lighter  d^ree  of  responsibility  rests  on  the 
carrier,  after  the  function  of  carriage  is  deemed  by 
the  law  to  have  been  completed,  and  its  relation  to 
the  property  and  the  owner  thereof  has  assumed 
the  character  of  that  of  mere  custodian.^  The 
carrier  is  then  liable  only  for  such  losses  or  in- 
juries as  are  shown  to  have  resulted  from  the  want 
of  ordinary  care  on  its  part—such  care  as  men  of 


reasonable  prudence  ordinarily  exercise  for  the 
safety  of  their  ^own  goods  under  such  circum- 
stances.^' It  is  impracticable  to  differentiate  all 
the  various  eases  as  to  what  acts  or  omissions  on 
the  part  of  the  carrier  or  its  servant  or  agent  will 
constitute  negligence  in  the  preservation  or  care  of 
the  goods  in  its  bands  as  warehouseman,  for  this 
must  as  a  rule  depend  on  the  cireumstanees  of  each 
ease." 

Car«  nqnired  of  ezprem  companies  to  constitute 


84,  U.  S.— The  Titanla,  124  Fefl. 
S75  [aft  131  Fed.  229.  66  CCA  215]; 
Judd  V.  New  York,  etc.,  SS.  Co..  117 
Fed.  206,  54  CCA  238  [aff  128  Fed.  7. 
63  CCA  515];  Hardman  v.  Montana 
Union  R.  Co..  83  Fed.  88.  g7  CCA  407. 
39  LRA  300;  Liverpool,  etc.,  Steam 
Co.  V.  Saltta.  22  Fed.  560:  The  Bobo- 
link, 3  F.  Cas.  No.  1.588,  6  Sawy. 
HG;  White  v.  Colorado  Cent.  R.  Co.. 
29  F.  C^s.  No.  17,543.  5  Dill.  428,  3 
McCrary  559  [dlsm  app  ICJl  U.  S.  98, 
25  L.  ed.  860]. 

Ala. — Southern  K.  Co.  v.  Aldredge, 
142  Ala.  368,  38  S  805;  Mobile,  etc.. 
R.  Co.  V.  PrewUt,  4ff  Ala.  03.  1  AmR 
586. 

Del. — McHenry  v.  Philadelphia, 
etc..  R.  Co..  4  Del.  448. 

111. — Chicago,  etc.,  R.  Co.  v.  Scott. 
42  III.  132;  American  Express  Co.  v. 
Baldwin,  26  III.  604.  79  AmD  389; 
Joers  V.  Atchlaon,  etc.,  R.  Co..  152 
111.  A.  229. 

Ind. — Merchants'  Despatch,  etc., 
Co.  V.  Merrlam,  111  Ind.  5,  11  NE 
954;  Cincinnati,  etc..  R.  Co.  v.  Mc- 
Cool,  26  Ind.  140. 

Iowa. — Leland  v.  Chlcagro,  etc,  R. 
Co..  23  NW  390. 

Ky. — Adams  Expreae  Co.  v.  Tin- 
gle. 10  KyL  358. 

Md. — Merchants,"  etc.,  Transp.  Co. 
V.  Story.  50  Md.  4.  33  AmR  293;  Bal- 
timore, etc.,  R.  Co.  V.  Schumacher, 
29  Md.  168.  96  AmD  510. 

Mass. — Lane  v.  Bostoa,  etc.,  R. 
Co..  112  Maaa.  465. 

Mich. — Burroughs  v.  Grand  Trunk 
R.  Co..  67  Mich.  351.  34  NW  876. 

Mo. — E.  O-  Stanard  Milling:  Co.  v. 
White  Line  Cent.  Transit  Co.,  122 
Mo.  258.  26  SW  704;  Holtsdaw  v. 
Duff.  27  Mo.  392. 

N.  J. — Bobbink  v.  Erie  R.  Co.,  82 
N.  J.  L.  547.  82  A  877. 

N.  T.-  -Grieve  v.  New  York  Cent., 
etc.,  R.  Co.,  25  App.  Dlv.  618.  49 
NYS  949. 

S.  C. — Saunders,  v.  Southern  R. 
Co..  90  S.  C.  79.  72  SB  637. 

Wis. — Kronshage  v.  Chicago,  etc., 
R.  Co.,  40  Wis.  587;  Pike  v.  Chicago, 
etc..  R.  Co..  40  Wis.  683;  Whitney  v- 
Chicago.  etc..  R.  Co.,  27  Wis.  327; 
Dlmmick  v.  Milwaukee,  etc.,  R.  Co., 
18  Wis.  471. 

Eng. — Hirschel  v.  Great  Eastern 
R.  Co.,  96  L.  T.  Rep.  N.  S.  147. 

Alta. — Great  Western  Co.  v.  Grand 
Trunk  Pac.  R.  Co..  8  Alta.  478.  23 
DomLR  780,  8  WeatWkly  720,  31 
WestLR  259. 

Man. — Ferris  v.  Canadian  North- 
ern R.  Co.,  15  Man.  134. 

Ont. — Swale  v.  Canadian  Pac.  R. 
Co..  29  Ont.  L,  634.  15  DomLR  816. 
16  CanRCas  363.  5  OntWN  402;  Mil- 
loy  V.  Grand  Trunk  R.  Co.,  21  Ont. 
A.  404. 

[a]  Tli*  poBltlon  of  the  carrier 
after  tH*  transit  ends  Is  that  of  an 
InTolnntary  bailee  with  the  obliga- 
tion of  reasonable  care  as  well  as 
an  obligation  to  deliver  the  goods 
when  the  consignee  comes  for  them. 
It  is  not  liable  unless  there  Is  gross 
negligence.  Swale  v.  Canadian  Pac. 
R.  Co..  29  Ont.  L.  634,  15  DomLR 
81«.  16  CanRCas  363,  5  OntWN  402. 

85.  Fowler  V.  Gano,  6  Ky.  Op. 
319;  Holtzclaw  v.  Duff,  27  Mo.  392; 
Dancinger  v.  Chicago,  etc.,  R.  Co., 
(Ho.  A.)  182  SW  120;  Chicago,  etc., 
R.  Co.  V.  Tiner,  (Oki.)  163  P  857; 
House  V.  Soder.  36  Tex.  629;  Tex.xs, 
etc.,  R.  Co.  V.  Robertson,  (Tex.  Civ. 
A.)  143  SW  708. 

88.  Hutchinson  v.  U.  S.  Express 
Co..  fiS  W.  Va.  128,  69  SB  949,  14 
LRANS  I9S  and  note. 


87.  U.  S. — Farmers'  L.  &  T.  Co. 
V.  Oregon  R..  etc..  Co..  73  Fed.  1003; 
White  V.  Colorado  Cent.  R.  Co.,  29  F. 
Cas.  No.   17,643,  6  Dill.  428,  8  Uc- 

Crary  569. 

Ark. — St.  Louis,  etc..  R.  Co.  v. 
Dodd,  B9  Ark.  317,  27  SW  227, 

Del. — Culbreth  v.  Philadelphia, 
etc.,  R.  Co..  8  Del.  392. 

Ga.— Kight  V.  Wrightsville,  etc., 
R.  Co..  127  Ga.  204,  56  SE  363. 

111. — Illinois  Cent.  R.  Co.  v.  Car- 
ter, 165  111.  670.  46  NE  374,  36  LRA 
527;  Chicago,  etc.,  R.  Co.  v.  Scott, 
42  in.  132;  St.  Loula.  etc.,  R.  Co.  v. 
Montgomery,  39  111.  336 ;  American 
Express  Co.  v.  Baldwin,  26  111.  504, 
79  AmD  389;  St.  John  v.  lUlnoia 
Cent.  R.  Co..  168  111.  A.  599. 

Ind. — Adams  Express  Co.  v,  Dar- 
nell, 31  Ind.  20,  99  AmD  682;  Ameri- 
can Express  Co.  v.  Hockett,  30  Ind. 
250,  95  AmD  691;  Chicago,  etc.,  R. 
Co.  V.  StoufTer.  <A.)  Ill  NE  809. 

Iowa. — Adix  V.  Chicago,  etc.,  R. 
Co.,  150  Iowa  379,  130  NW  162;  Le- 
land V.  Chicago,  etc.,  R.  Co..  23  NW 
390;  Mote  v.  Chicago,  etc.,  R  Oo.,  27 
Iowa  22,  1  AmR  212. 

Kan. — Leavenworth,  etc.,  R.  Co.  v. 
Maris,  16  Kan.  333. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Brownlee,  14  Bush  690. 

Mass. — Parker  v.  Lombard,  100 
Mass.  405;  Aldrich  v.  Boston,  etc.. 
R.  Co.,  100  Mass.  31,  1  AmR  76,  97 
AmD  74;  Thomas  v.  Boston,  etc.,  R. 
Corp.,  10  Mete.  472,  43  AmD  444. 

Minn. — Armstrong  v.  Chicago,  etc., 
R.  Co..  45  Minn.  85,  47  NW  459. 

Miss. — Yaaoo,  etc.,  R,  Co.  v.  Blum, 
102  Miss.  303.  59  S  92. 

N.  H. — Welch  V.  Concord  R.  Co., 
68  N.  M.  206,  44  A  304. 

N.  J. — Morris,  etc..  R.  Co.  v.  Ayrea, 
29  N.  J.  L.  393.  80  AmD  215. 

N.  Y. — Grieve  v.  New  York  Cent., 
etc.,  R.  Co.,  25  App.  Div.  618,  49  NYS 
949;  Laporte  v.  Weils,  23  App.  Dlv. 
267,  48  NYS  292;  Grossman  v.  Fargo. 
6  Hun  310;  Landsbere  v.  Dlnsmore. 
4  Daly  490;  Mott  V.  Long  Island  R. 
Co..  123  NYS  49. 

N.  C. — Berry  v.  Southern  R.  Co.. 
122  N.  C.  1002.  30  SE  14. 

Okl. — Kansas  City,  etc.,  R.  Co.  v. 
Cox.  25  Okl.  774,  108  P  380.  32  LRA 
NS  813. 

Pa. — National  i  Line  SS.  Co.  v. 
Smart,  107  Pa.  492;  McCarty  v.  New 
York,  etc..  R.  Co.,  30  Pa.  247;  Penn- 
sylvania, etc.,  Canal,  etc..  Co.  v. 
Waltman,  1  Walk.  139;  Moyer  v. 
Pennsylvania  R.  Co.,  31  Pa.  Super. 
559;  Allam  v.  Pennsylvania  R.  Co.. 
3  Pa.  Super.  336  [  rev  on  other 
grounds  183  Pa.  174,  38  A  709.  39 
LRA  5351. 

S.  C— Knight  V.  Southern  R.  Co., 
85  S.  C.  78.  67  SE  16. 

Tex.— San  Antonio,  etc..  R.  Co.  v. 
Winn.  (Civ.  A.)  132  SW  973. 

W.  Va. — Hurley  v.  Norfolk,  etc., 
R.  Co.,  68  W.  Va.  #71,  69  SE  904; 
Hutchinson  v.  U.  S.  Express  Co.,  63 
W.  Va.  128.  59  SE  949.  14  LRANS 
393:  Berry  v.  West  Virg-inia,  etc.,  R. 
Co.,  44  W.  Va.  538.  30  SE  143,  UT 
AmSR  781. 

Wis. — Marshall  v.  American  Ex- 
press Co..  7  Wis.  1,  73  AmD  381. 

Eng.— GIblin  v.  McMullen,  L.  R. 
2  P.  C.  317,  5  Moore  I'.  C.  N.  S.  434. 
16  Reprint  578,  3  KHC  613;  SearTe 
V.  Laverick,  L.  R.  9  Q.  B.  122. 

Man. — 'Burdett  v.  Canadian  Pac.  R. 
Co..  10  Man.  6. 

Ont. — Brodle  v.  Northern  R.  Co., 
6  Ont  180. 

N.  W.  Terr. — Walters  v.  Canadian 
Pac  R.  Co.,  1  Terr.  L.  88. 


88.    V.  S.— The  City   of  Lincoln, 

25  Fed.  835. 

Ga. — Brunswick  Grocery  Co.  v. 
Brunswick,  etc.,  R.  Co..  106  Ga.  270, 
32  SE  92,  71  AraSR  249. 

Ky.— Lewis  v.  Louisville,  etc.,  R. 
Co..  13  KyL  144. 

Me. — Knowles  v.  Atlantic,  etc.,  R. 
Co..  38  Me.  55.  61  AmD  234. 

Md. — Merchants',  etc..  Transp.  Co. 
V.  Story,  50  Md.  4.  33  AmR  293. 

Mass.-— Barron  v.  Eldredge,  100 
Mass.  455.  1  AmR  126. 

Mich.— Burroughs  v.  Grand  Trunk 
R.  Co.,  67  Mich.  351.  34  NW  875. 

N.  Y. — Grossman  v.  Fargo,  6  Hun 
310;  Byrne  v.  Fargo,  36  Misc.  643,  73 
NYS  943;  Aaronson  v.  Pennsylvania 
R.  Co..  23  Misc.  666,  52  NYS  95. 

N,  C. — Young  V.  WUmlnKton,  etc., 
R.  Co.,  116  N.  C.  932.  21  SE  177; 
Neal  V.  Wilmington,  etc.,  R.  Co.,  68 
N.  C.  482. 

Pa. — Allam  v.  Pennsylvania  R.  Co., 
183  Pa.  1J4,  38  A  709.  39  LRA  535. 

Tex. — Ft.  Worth  Transfer  Co.  v. 
Isaacs,   (Civ.  A.)  40  SW  39. 

Vt.- — Davis  V.  Central  Vermont  R. 
Co.  66  Vt.  290,  29  A  313,  44  AmSR 
852. 

Wis. — Whitney  v.  Chicago,  etc,  R. 
Co.,  27  Wis.  327. 

[a]    Place   of  d«posit,^(l)    It  Is 

part  of  the  carrier's  duty  to  provide 
a  place  where  the  goods  may  be 
kept  with  reasonable  safety  after 
they  have  been  unloaded  from  the 
cars.  Merchants'  Dispatch,  etc.,  Co. 
v.  Merrlam.  Ill  Ind.  5,  11  NE  954; 
Sunderland  v.  Westcott,  40  HowPr 
<N.  Y.)  468.  (2)  If  the  building  In 
which  the  goods  are  stored  is  not  a 
proper  place  for  the  storage  of  that 
class  of  goods,  the  carrier  is  guilty 
of  negligence  and  will  be  liable  for 
damages  resulting  therefrom.  Bur- 
roughs V.  Grand  Trunk  R.  Co..  67 
Mich.  351.  34  NW  875  (by  divided 
court).  <3)  Storing  known  perish- 
able articles  in  an  unfit  place  with- 
out further  attention  or  thought  is 
not  such  reasonable  care  as  is  re- 
quired of  a  warehouseman.  Bacha- 
rach  v.  Leh  I  gh  Vail  ey  R.  Co.,  143 
App.  Div.  117,  127  NYS  607.  (4)  In 
determining  what  Is  reasonable  care 
after  the  goods  have  been  taken 
from  the  cars,  the  nature  of  the 
commodity,  its  liability  to  injury 
from  exposure  to  rain,  the  kind  of 
weather  at  the  time  it  arrived,  the 
usual  mode  of  storing,  and  the  ordi- 
nary manner  of  protecting  such 
property  out  of  doors,  are  circum- 
stances to  be  considered-  Holtzclaw 
V.  Duff.  27  Mo.  392.  (5)  The  law 
doe.s  not  require  the  deposit  to  be 
made  In  any  particular  place,  and  If 
the  place  of  deposit  Is  reasonably 
safe  the  requirement  of  the  law  is 
fulfilled.  Hutchinson  v.  U.  S.  Ex- 
press Co.,  13  W.  Va.  128,  59  SE  949. 
M  LR.A.NS  393.  (6)  The  carrier  Is 
not  bound  to  provide  a  place  that  is 
fireproof.  Adix  v.  Chicago,  etc.,  R. 
Co..  150  Towa  37!l.  130  NW  162. 

[bl  SegUg-ence  praventing  r«- 
moval.^ — -V  carrier's  responsibility  as 
a  warehouspman  liavlnp  attached,  It 
is  still  IiaUIf  for  piving  incorrect 
Info'-mfi  t m!.-.:l!^nding  the  cnri' 
siETipf  .so  as  to  iivcvevt  rcmov.il  be- 
lV]:e  tlie  eoof's  are  lost,  although 
the  Ion.';  is  m-l  im'iutable  to  atiy 
olher  or  ilifTerent  n'Kl ifrence.  South- 
ern n.  Ci).  V.  W.  T.  Adams  Much. 
Co..  165  Ala.  436,  51  S  779.  See  also 
suora  J  344. 

rc]  SnrrenderlBK  the  ffoods  to  a 
pamw  other  than  the  oonslimee,  (1) 
or  to  some  person  authorized  bv  hlir 
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ordinary  care  is  greater  than  that  required  of  ordi- 
nary railroad  carriers  on  account  of  the  greater 
value  of  the  goods  usually  sent  -by  express,  and 
acts  or  omissions  which  may  not  be  negligent  in 
the  latter  case  may  be  negligent  in  the  former.^ 

349]  7.  Actions  against  Carrier  as  Warehouse- 
man.""   The  storage  of  the  goods  does  not  create  a 


to  receivA  and  to  check  the  KoodB, 
will  render  the  carrier  liable.  Dia- 
mond Joe  Line  v.  Carter,  76  111.  A. 
470;  St.  Louis,  etc.,  Jl.  Co.  v.  Hall, 
etc.,  'Woodworking  Mach.  Co.,  23 
Tex.  Civ.  A.  211,  56  SW  140.  (2> 
But  the  carrier  may  excuse  nonde- 
livery by  Bhowlnc  that  the  loss  was 
not  due  to  his  fault.  Homthal  v. 
Roanoke,  etc..  Steamboat  Co.,  107  N. 
C.  76,  11  BE  1049. 

[d]  rina^a)  The  carrier  as 
warenouseman  »  not  liable  for  loss 
or  Injury  oaused  by  flres  not  due  to 
Its  negligence.  Collins  v.  Alabama 
Great  Southern  K.  Co.,  104  Ala.  3ii0, 
16  S  140:  Brunswick  Grocery  Co.  v. 
Brunswick,  etc.,  R.  Co..  106  Ga.  270, 
82  SE  92,  71  AmSR  249  (where  negli- 
gently started  by  an  employee  who 
was  an  Independent  contractor); 
Gibbons  v.  Yazoo,  etc..  R.  Co.,  130 
La.  671,  B8  S  605:  Aldrich  V.  Boston, 
etc..  It.  Co.,  100  Mass.  31.  1  AmR  7ii. 
97  AmR  74;  Stapleton  v.  Grand 
Trunk  R.  Co.,  133  Mich.  187,  94  NW 
739:  Penner  v.  Buffalo,  etc.,  R.  Co., 
44  N.  Y.  505,  4  AraK  709;  Murphy  v. 
Southern  R.  Co.,  77  S.  C.  76.  57  SE 
664:  Chapman  v.  Great  Western  R. 
Co.,  5  Q.  B.  D.  278.  (2)  Nor^ven  for 
loss  caused  by  a  dre  willfully 
started  by  an  employee.  Stewart  v. 
Gracy.  93  Tenn.  314,  27  SW  664.  (3) 
And  it  has  been  held  that  the  rule 
Is  not  altected  by  a  statute  which 
provides  that  any  railroad  company 
operating  any  line  shall  be  liable  for 
all  damages  sustained  by  fire  orig- 
inating from  operating  its  road. 
Walker  v.  ICikleberry,  7  Okl.  599.  64 
P  563.  (4)  Nor  by  a  statute  which 
makes  railroad  companies  liable  for 
damage  to  property  from  fires  from 
their  engines.  Ba^sett  v.  Connecti- 
cut River  R.  Co..  115  Muss.  i^.K  13 
NE  370.  1  AmSR  413;  Welch  v.  Con- 
cord R.  Co..  68  N.  H.  206,  44  A  304. 
(5)   The  fact  that  a  carrier  which 

filaced  goods  received  for  shipment 
n  Its  warehouse  took  adequate  pre- 
cautions   against    lire    on    its  own 

f>remlses  does  not  exonerate  it  from 
lability  as  a  matter  of  law  for  thn 
destruction  of  the  goods  from  a  tlrg 
originating  on  adjoining  prcml^e^ 
which  it  did  not  own  nor  control,  al- 
though such  lire  was  so  violent  that 
it  was  impossible  to  prevent  it  from 
spreading  to  itii  own  DUildlng,  whcro 
it  had  full  knowledge  of  the  mani- 
fest danger  to  Its  own  premises  aris- 
ing from  the  speolally  hazardous 
condition  of  those  adjoining,  and 
took  no  meana  to  guard  against  It. 
Under  such  circumstances  it  may 
have  been  culpable  negligence,  and 
a  breach  of  duty  as  a  bailee  for  hire, 
to  pla^ic  the  goods  In  such  ware- 
house. Judd  V.  New  Vtirk.  ftc, 
Co.,  117  Fed.  206.  54  CCA  238  [aff 
128  Fed.  7,  62  CCA  515]. 

tel  Stortttg  with  the  gooOs  sx- 
jflomt  or  Infiamaahl*  material,  (I) 
thus  Incroaslng  the  risk  to  them, 
will  render  the  carrier  liable  for 
their  destruction  through  that  cause. 
Hardman  v.  Montana  union  R.  Co., 
S3  Fed.  88.  27  CCA  407,  39  LRA  300; 
Farmers'  L.  &  T.  Co,  v.  Oregon  R., 
etc..  Co.,  73  Fed.  1003;  White  v. 
Colorado  Cent.  R.  Co.,  29  F.  Cas.  No. 
17.543,  6  Dill.  428,  3  McCrary  659; 
Nichols  V.  Smith,  115  Masn.  332. 
<2)  However,  the  carrier  Is  not  lia- 
ble for  the  explosion  of  dangerous 
goods  of  whose  character  it  was  un- 
aware. Weed  V.  Barney.  45  N.  Y. 
344.  6  AmR  96.  And  see  White  v. 
Colorado  Cent.  R.  Co..  supra. 

[f]  Dnty  to  kscp  a  watchman. — 
(1)  Ordinarily  it  is  not  the  duty  of 
a  carrier  to  Iteep  a  watchman  about 
the  premises  at  night.  Louisville. 


etc.,  R.  Co.  v.  Gldley,  119  Ala.  623, 
21  S  753;  Merchants'  Dispatch 
Transp.  Co.  v.  Hoskins,  14  KyL  927; 
Lewis  V,  LoulaviUe,  etc.,  R.  Co.,  13 
KyL  144;  Texas  Cent.  R.  Co.  v.  Flan- 
ary,  (Tex.  Civ.  A.)  50  SW  726; 
Kronshage  v.  Chicago,  etc.,  R.  Co., 
40  Wis.  587:  Pike  v.  Chicaeo,  etc., 
R.  Co..  40  Wis.  583.  (2)  Where  a 
oar  containing  plaintiff  s  merry-go- 
round  was  placed  on  a  sidetrack 
four  miles  from  town,  near  an 
amusement  park,  and  while  standing 
there  the  car  and  the  contents  were 
destroyed  at  night  by  fire,  the  rail- 
road company  was  not  negligent  In 
falling  to  keep  a  watchman  at  the 
car  to  protect  Its  contents  from 
possible  danger  from  fire.  Adlx  v. 
Chicago,  etc..  R.  Co..  150  Iowa  379. 
130  NW  162.  (3)  Showing  that  a 
watchman  employed  by  the  carrier 
was  ■  addicted  to  drink,  without 
showing  that  his  failing  had  any 
causal  connection  with  the  fire 
which  caused  the  loss  of  goods,  will 
not  authorize  a  recovery  from  the 
carrier  as  warehouseman.  Gibbons 
V.  Yazoo,  etc.,  B.  Co..  130  La.  671, 
58  S  605.  (4)  In  respect  of  cotton 
left  on  a  railroad  company's  plat- 
form, the  duty  to  exercise  ordinary 
care  might  require  the  company  to 
employ  a  watchman.  Chicago,  etc., 
R.  Co.  V.  Bulley,  (Tex.  Civ.  A.)  140 
SW  480. 

[g]  UnprMsdsntad  atorm. — A 

buyer  of  certain  grain  shipped  by 
rail  refused  to  receive  It.  and  the 
railroad  company  requested  the  par- 
ties In  interest  to  direct  the  dis- 
position of  the  grain,  which  they  re- 
fused to  do.  and,  there  being  no 
proper  storage  facilities  at  the 
place  to  which  the  grain  was  con- 
signed, the  railroad  took  It  to  an- 
other town  fourteen  miles  away, 
where  It  was  properly  stored.  It 
was' held  that  the  railroad  company 
was  not  liable  for  damages  to  the 
f^raln  caused  by  an  unprecedented 
iitorm.  Gulf,  etc.,  R.  Co.  v.  North 
Texas  Grain  Co.,  32  Tex.  Civ.  A.  93, 
7  1  SW  567. 

[h]  Storing'  In  defeotlve  oar  rs- 
calved  from  ooaseotlixg  carrier. — A 
rojiiiecliiig  currier  which  receives  a 
car  of  vtgelabJes,  apparently  in 
good  condltum.  ivnd  promptly  trans- 
liort.s  and  offers  It  to  the  con.'jlgnee. 
thereafter  retaining  It  ot  the  con- 
signee's request,  is  not  liable  for  the 
freezing  thereof  because  of  a  defect 
in  the  car  furnished  by  the  initial 
carrier.  St.  Louis,  'etc..  li.  Co.  v. 
-Myer,  75  Ark.  159.  86  SW  099. 

flj  Theft  of  goods. — (1)  Where 
goods  In  the  custody  ol"  a  ware- 
houseman are  stolen  without  Its 
fault  the  carrier  is  not  Ihible.  Mote 
V.  Chicago,  etc..  R.  Co..  27  Iowa  22. 
1  AmR  212;  Hedges  v,  Hudson  River 
11.  Co.,  49  N.  Y.  223;  King  v.  New 
Brunswick,  etc..  Steamboat  Co.,  36 
MlKC.  555,  73  NTS  fi99;  Williams  V. 
Holland,  22  Howl'r  (N.  Y.)  lai;  Neal 
v.  Wilmington,  etc.,  H.  Co.,  53  N.  C. 
482;  Flnucane  v.  Small.  1  ISsp. 
315.  (2)  In  the  case  of  Neal  v. 
Wilmington,  etc.,  R.  Co..  53  N.  C. 
482.  the  agent  of  defendant  railroad 
company  received  goods  Into  the 
company's  warehouse  at  a  country 
Station  which  was  an  ordinary 
wooden  structure  kept  fastened  with 
iron  locks,  bolts,  and  bars:  the  agent 
himself  lived  only  two  hundred 
yards  away.  It  was  held  that  these 
facts  showed  ordinary  care  on  the 
part  of  the  company,  so  that  it 
could  not  be  made  liable  for  the  loss 
of  such  poods  by  theft. 

[J]  Vaage  of  tbs  carrier  la  tlie 
oondnet  of  Its  own  bnalnMS  (1)  as 


new  contract,  and  the  action  against  the  carrier  for 
negligence  in  keeping  the  goods  at  their  destination 
may  be  based  on  the  contract  of  shipment.'^  As 
the  action  against  the  carrier  as  warehouseman  is 
founded  on  negligence,  the  burden  of  proving  neg- 
ligence is  on  plaintiff,*^  and  alao  of  showing  that 
such  negligence  was  the  proximate  cause  of  the  loss 

to  how  much  care  is  generally  taken 
of  similar  goods  Is  immaterial. 
Merchants",  etc.,  Transp.  Co.  v. 
Story,  50  Md.  4.  83  AmR  393;  Lane 
V.  Boston,  etc.,  R.  Co.,  112  Mass.  455; 
Derosla  v.  Winona,  etc..  R.  Co..  18 
Minn.  133.  (2)  But  evidence  of  the 
sufficiency  of  the  freight  house  for 
the  business  usually  done  at  the 
place  of  destination  Is  admissible. 
Stowe  V,  New  York,  etc..  R.  Co..  113 
Mass.  621.  (3)  And  evidence  Is  conr- 
petent  for  the  purpose  of  showing^ 
that  defendant  exercised  the  same 
degree  of  care  that  was  usually  ex- 
ercised In  the  vicinity  with  refer- 
ence to  the  same  kind  of  property 
by  other  carriers.  Cass  v.  Boston. 
etC;^  R.  Co..  14  Allen  (Mass.)  448. 

89.  111. — American  Gxpress  Co.  v. 
Baldwin,  26  III.  504,  79  AmD  389. 

Ind. — Adams  Express  Co.  v.  Dar- 
nell, 31  Ind.  20,  99  AmD  582;  Ameri- 
can Elxpress  Co.  v.  Hockett,  30  Ind. 
250,  96  AmD  691. 

Kan. — Filson  v.  Pacific  Express 
Co..  84  Kan.  614.  616.  114  P  863  [cit 
Cyc]. 

Mass. — Conway  Bank  v.  American 
Express  Co..  8  Allen  512. 

Minn. — Geo.  C.  Bagley  El.  Co.  v. 
American  Express  Co.,  63  Minn.  142, 
65  NW  264. 

N.  Y. — Laporte  v.  Wells,  etc..  Ex- 
press, 23  App.  DIv.  267.  48  NTS  292. 

Pa. — Howard  Express  Co.  v.  Wile. 
64  Pa.  201. 

[a]  Bale  applied. — The  agent  of 
an  express  company  placed  a  pack- 
age In  a  safe,  locked  the  safe,  and 
placed  the  key  In  his  trousers 
pocket.  Then  he  closed  the  office  in 
which  the  safe  was,  placed  the  office 
key  In  his  coat  pocket,  and  left  the 
premises  for  the  night.  When  ho 
retired  for  the  night  he  hung  his 
trousers  on  the  bedpost  and  his  coat 
behind  an  open  door  In  an  adjoining 
room.  His  bedroom  was  on  the 
ground  floor,  with  a  window  opening 
not  more  than  two  feet  from  th« 
ground.  It  was  a  warm  night  and 
this  window  was  left  open.  He  waa 
a  sound  sleeper,  and  was  not  easily 
awakened  unless  spoken  to.  During 
the  night  the  keys  were  taken  from 
his  pocket.t,  the  office  and  the  BBf« 
were  opened,  and  the  package  waa 
stolen.  It  was  held  that  the  express 
company  waa  liable,  for  even  when 
an  express  company  Is  liable  only 
as  a  common  bailee  or  a  warehouse- 
man. It  is  bound  to  the  exercise  of 
ordinary  oare  for  the  safe-keeping 
of  a  paclcage.  American  Express  Co. 
V.  Baldwin,  26  III.  504,  79  AmD  389. 

90.  See  generally  Bailments  I  116; 
Warehousemen  [40  Cyc  462  et  seq]. 

SI.  St.  Louis,  etc.,  R.  Co.  v. 
Knight.  122  U.  S.  79,  7  SCt  1132.  30 
L.  ed.  1077;  Wilson  v.  California 
Cent.  R.  Co.,  94  Cal.  166,  29  P  861. 
17  LRA  685;  Hoyt  v.  Nevada  County- 
Narrow  Gauge  It.  Co.,  68  Cal.  644, 
10  P  187. 

92.  U.  S. — Strauss  V.  Wltnon,  17 
Fed.  701;  De  Grau  v.  Wilson,  17  Fed. 
698  [alf  22  Fed.  660]. 

Ala. — Collins  v.  Alabama  Great 
Southern  K.  Co.,  104  Ala.  890.  16  S 
140. 

Cal. — Jackson  v.  Sacramento  Val- 
ley R.  Co.,  23  Cal.  868. 

III. — Chicago,  etc.,  R.  Co.  v.  Ken- 
dall  72  HI.  A.  106. 

Mo. — Ti.  O.  atanard  Milling  Co.  v. 
White  Line  Cent.  Transit  Co.,  122 
Mo.  3.18.  26  SW  704. 

N.  T. — Hedges  v.  Hudson  River  R. 
Co..  49  N.  y.  223:  Grieve  v.  New 
Vork  Cent.,  etc.,  R.  Co..  26  Apn.  DIv. 
518.  49  NTS  949:  King  v.  New  Bruns- 
wick, etc..  Steamboat  Co.,  36  Misc. 
555.  73  NYS  999;  Lyons  v.  New  York 


For  later  SMMf  dsvelopmnita  and  oluuirM  in  the  law  see  cumulative  Annotations,  same  title,  page  ai^  note  number. 
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1  7  injury  complained  of,"  But  as  in  the  case  of 
other  bailments,  the  unexplained  failure  to  produce 
v.ud  to  deliver  the  goods  is  generally  auflicient  to 
make  out  a  prima  facie  case  for  plaintitf."  The 
custody  of  the  goods  being  shown  to  have  been  in 
the  carrier,  and  their  loss  or  the  failure  to  produce 
them  being  established,  the  burden  of  showing  that 
there  was  no  negligence,  or  at  least  of  explaining 
the  loss  in  a  manner  not  prima  facie  negligent,  is 
usually  held  to  rest  on  the  carrier.*''  This  bur- 
den, it  has  been  said,  is  not  merely  the  burden  of 
going  forward  with  the  evidence,  nor  a  shifting 
burden,  but  a  burden  of  establishing  before  the 
jury  the  absence  of  negligence.'"  On  the  question 
uf  care,  evidence  that  the  care  used  about  the  keei> 
ing  of  the  freight  was  such  as  carriers  exercised 


with  similar  freight  is. competent,  but  not  control- 
ling, evidence  on  the  question  of  due  care."  On 
the  question  of  negligence  in  storing  goods  in  an 
unsafe  place,  evidence  is  admissible  which  shows 
the  condition  of  surrounding  buildings  and  that 
smoking  in  the  locality  had  been  prohibited  by 
ordinance."^  The  presumption  of  negligence  raised 
by  a  proof  of  failure  to  deliver  goods  on  demand 
is  not  rebutted  by  mere  proof  that  the  goods  can- 
not be  found  without  any  affirmative  explanation 
of  their  disappearance.""  Ordinarily  the  question 
of  negligence  is  for  the  jury;^  but  where  there  is 
no  dispute  as  to  the  facts,  the  question  of  whether 
the  goods  have  been  properly  cared  for  may  become 
one  of  law.' 


XIV,    FINAL  DELIVERY 


[$  350]  A.  Effect  of  Final  Delivery.  Ordinarily 
after  completion  of  the  contract  of  carriage  and 
complete  delivery  to  and  acceptance  by  the  con- 
signee or  person  entitled  to  delivery  before  damage 
occurs,  no  liability  of  any  sort  attaches  to  the  car- 
rier for  loss  or  injury  to  the  shipment  thereafter 
oeenrring.'    In  ease  of  live  stock  shipments  the 

Cent.  etc..  R.  Co..  119  NTS  703  [aff 
13B  App.  Dlv.  903  mem.  120  NTS 
1132  mem  (aff  203  N.  Y.  634  mem. 
97  NB  1108  mem)]. 

N.  C. — HemphUl  v.  Southern  R 
Co..  170  N.  C.  454,  87  SE  336;  Eley 
V.  Atlantic  Coast  Line  R.  Co.,  165  N. 
C.  78,  SO  SE  1064. 

N.  D. — Farmers'  Mercantile  Co.  v. 
N'ortliern  Pac.  R.  Co.,  27  N.  D.  302, 
146  NW  550. 

Pa, — Moyer  v.  Pennsylvania  R.  Co., 
31  Pa.  Super.  6B9;  Frank  v.  New 
Jersey  Cent.  R.  Co.,  9  Pa.  Super.  129. 

See  also  Bailments  f  158;  Ware- 
liousemen  [40  Cyc  4'iO]. 

93.  Hemphill  v.  Southern  R.  Co., 
170  N.  C.  4o4.  87  SE  336. 

H.    See  Bailments  }{  158-160. 

W.  Ala. — Southern  11.  Co.  v.  Ald- 
redge.  142  Ala.  368,  38  S  805. 

Cal. — ^Wilson  v.  California  Cent.  R. 
Co,.  94  Cal.  l«6,  29  P  Sei,  17  LRA 
685. 

Conn. — Boles  v.  Hartford,  etc.,  R. 
Co..  37  Conn.  272.  9  AmR  347. 

Ga. — ^Almand  v.  Georgia,  R.,  etc., 
Co..  95  Ga.  775,  22  SE  6f4. 

Ind. — Chicago,  etc..  R.  Co.  v.  Stout- 
ter,  (A.)  Ill  NE  809. 

Iowa. — Leland  v.  Chicago,  etc.,  R. 
Co..  23  NW  390. 

Mass. — Cass  v.  Boston,  etc.,  R.  Co., 
14  Allen  448;  L^mb  v.  Western  R. 
Corp..  7  Allen  98. 

Minn. — Rustad  v.  Great  Northern 
R.  Co..  122  Minn.  453.  142  NW  727. 

N.  T. — J.  Russell  Mfg.  Co.  v.  New 
Haven  Steamboat  Co..  SO  N.  Y.  121; 
Levine  v.  Delaware,  etc..  R.  Co..  74 
Misc.  348.  134  NTS  217;  Aaronson  v. 
Pennsylvania  R.  Co.,  23  Misc.  666,  52 
NTS  96. 

N.  D. — Farmers'  Mercantile  Co.  v. 
Northern  Pac.  R.  Co.,  27  N.  D.  302. 
146  NW  550. 

Pa. — Hofford  v.  New  York  Cent., 
etc..  R.  Co.,  43  Pa.  Super.  303. 

S.  C, — ^Terry  v.  Southern  R.  Co.. 
81  8.  C.  279,  62  SE  249.  18  UlANS 
395  and  note;  Fteischman  v.  South- 
em  R.  Co.,  76  S.  C.  237,  66  SE  974,  9 
LRANS  619;  Wardlaw  v.  South  Caro- 
lina R.  Co.,  45  S.  C.  L.  337. 

Alta. — Great  West  Supply  Co.  v. 
Orand  Trunk  Pac.  R.  Co..  8  Alta.  478, 
23  DomLR  780,  8  WestWkly  720,  31 
WestliR  269. 

Se«  also  Bailments  I  160  (where 
the  principle  Involved  Is  fully  dis- 
cussed >. 

[a]  SMBtm  for  ml*^"Considera- 
tlons  of  faimeBB  put  upon  the  ware- 
houseman the  burden  of  proving  his 
own  freedom  from  negligence.  The 
Roodti  are  Intrusted  to  him.  He  has 
diarge  and  control  of  them.  He  de- 
termines   the    manner    of  keeping 


them.  He  Is  in  possession  of  such 
evidence  as  there  Is  as  to  the  cir- 
cumstances attending  the  loss.  The 
bailor  trusts  the  warehouseman  and 
has  no  proof.  It  is  not  unjust  to  the 
warehouseman  to  require  him  to  sus- 
tain the  burden  of  proving'  its  free- 
dom from  negligence."  Itustad  v. 
Great  Northern  R.  Co.,  122  Minn. 
453.  456.  142  NW  727. 

[b]  ttOMB  by  tliB. — (1)  According 
to  some  authorities,  a  carrier  claim- 
ing exemption  from  liability  for  loss 
of  a  package  by  Are.  on  the  ground 
that  it  held  the  package  not  as  a 
carrier  but  as  a  warehouseman,  has 
the  burden  of  showing  that  the  de- 
struction of  the  package  was  with- 
out negligence  on  Its  part.  Wilson 
v.  California  Cent.  R.  Co..  94  Cal.  166, 
29  P  861,  17  LRA  685;  McCord  v.  At- 
lantic Coast  Line  R.  Co.,  76  S.  C.  469. 
57  SE  477;  Plclschman  v.  Southern 
R.  Co..  76  S.  C.  237,  66  SE  974.  9 
LiRANS  519;  Wardlow  v.  South  Caro- 
lina R.  Co.,  45  S.  C.  Li.  337;  Farmen 
V.  U.  S.  Express  Co.,  25  S.  D.  96.  125 
NW  675.  <2>  Other  decisions  main- 
tain the  contrary  doctrine  and  place 
the  burden  of  proving  negligence  on 
the  bailor  in  case  of  destruction  of 
goods  by  Are.  Southern  R.  Co.  v. 
Prescott.  240  U.  S.  632.  36  SCt  469; 
Chicago,  etc.,  R.  Co.  v.  Kendall,  72 
111.  A.  105;  Gulf,  etc.,  R.  Co.  v.  Fer- 

SUBon-McKlnncy  Dry  Goods  Co.,  97 
liss.  266,  52  S  797;  Yazoo,  etc.,  R. 
Co.  v.  Hughes.  94  Miss.  242,  47  S  662. 
22  LRANS  975  and  note.  (3)  This 
latter  view  seems  more  in  accord 
with  sound  principle  and  the  weight 
of  authority.  See  Bailments  fi  160 
text  and  note  98.  (4)  In  an  action 
against  a  carrier  for  goods  consti- 
tuting an  Interstate  shipment  de- 
stroyed by  Are  while  In  its  custody 
as  a  warehouseman,  if  the  loss  ad- 
mittedly occurs  by  Are  the  burden 
la  on  plaintiff  to  prove  negligence 
notwithstanding  the  rule  may  be 
different  under  state  law.  Southern 
R.  Co.  V.  Prescott,  240  U.  S.  632,  3« 
SCt  469. 

96.  Rustad  V.  Great  Northern  R. 
Co.,  122  Minn.  453,  467,  142  NW  727 

idlsappr  Geo.  C.  Bagley  El.  Co.  v. 
.merican  Express  Co.,  63  Minn.  142. 
66  NW  264]  (but  on  this  point  the 
doctrine  of  the  Minnesota  court  Is 
not  In  accord  with  the  general  cur- 
rent of  decision  and  weight  of  au- 
thority. See  Bailments  |  160  text 
and  note  91  et  seq). 

"There  is  some  confusion  and  con- 
flict In  the  cases  and  among  text 
writers  as  to  the  burden  of  proof  of 
negligenoe.  .  .  .  We  hold  that 
when  the  liability  of  the  carrier  has 


liability  of  the  carrier  is  not  confined  to  losses  oc- 
curring during  the  time  the  stock  is  actually  in  its 
possession.  If  the  cause  of  a  loss  occurring  after 
its  delivery  to  the  owner  is  a  cause  which  began 
to  operate  while  it  was  in  the  carrier's  possession 
and  is  a  cause  for  which  it  is  responsible,  it  will 
be  liable  without  regard  to  the  time  when  the  effects 

become  that  of  a  warehouseman  and 
the  loss  of  the  goods  shipped  is 
established,  the  burden  of  proof  Is 
upon  it  to  show  Its  freedom  from 
negllRence.  This  burden  Is  not 
merely  the  burden  of  g'olng  for- 
ward with  the  evidence,  nor  a  shlft- 
tne  burden,  but  a  burden  of  estab- 
lishing before  the  jury  absence  of 
negligence.  So  far  as  the  case  of 
Geo.  C.  Bagley  El,  Co.  v.  American 
Express  Co.,  63  Minn.  142.  C5  NW 
264,  which  involves  a  liability  of  a 
carrier  as  a  warehouseman,  like  the 
case  at  bar.  states  a  different  rule. 
It  Is  disapproved.  The  rule  now 
stated  is  entirely  fair.  It  Is  a  prac- 
tical working  rule  and  the  only  one." 
Rustad  V.  Great  Northern  it.  Co.,  1312 
Minn.  453,  456.  112  NW  737. 

SUftlnff  hnrden  of  pxoof  see  gen- 


erally Evldenue  flC  Cyc  926]. 

97.  Liane  v.  Boston,  etc..  R.  Co., 
112  Mass.  455;  Cass  v.  Boston,  etc., 
P..  Co..  14  Allen  (Mass.)  448. 

98.  Judd  V.  New  York,  etc.,  SS. 
Co.,  130  Fed.  991. 

[a]  BTlAeiioe  held  snflloleiit  to 
show  ssgUffenos  of  the  carrier  as 
warehouseman.-  Chicago,  etc.,  R.  Co. 
V.  Stouffer.  (Ind.  A.)  Ill  NE  809. 

[b]  liTidetu)*  held  InsnttcUnt  to 
show  neglig-enoe  or  want  of  oar*  of 
the  carrier  as  waxehonsejuan. — 
Farmers'  Mercantile  Co.  v.  Northern 
Pac.  R.  Co..  27  N.  D.  302,  146  NW 
550;  Chicago,  etc.,  R,  Co.  v.  TIner, 
(Okl.)  1B3P  857. 

99.  Aaronson  v.  Pennsylvania  R. 
Co.,  23  Misc.  666,  52  NTS  95.  See 
Bailments  !  160. 

1.  Rustad  V,  Great  Northern  R. 
Co..  127  Minn.  251.  149  NW  304;  La- 
porte  V.  Wells,  23  App.  Dlv.  267,  48 
NYS  292;  Moyer  v.  Pennsylvania  R. 
Co.,  31  Pa.  Super.  659.  See  also  Bail- 
ments 81 6  7. 

[  a  1  nuts  where  goods  were 
stored  in  a  depot  close  to  a  stove 
which  could  be  regulated  only  by 
opening  the  door,  and  within  a  few 
feet  of  the  stove  there  was  Inflam- 
mable matter.  It  was  a  question  for 
the  Jury  whether  leaving  the  door 
open  to  regulate  the  Are  constituted 
lack  of  oralnary  care  and  whether 
such  act  was  toe  cause  of  the  fire. 
Farmers'  Mercantile  Co.  v.  Northern 
Pac.  R.  Co.,  27  N.  D.  302,  146  NW 
550. 

2.  Lanorte  v.  Wells,  etc.,  Kxpress, 
23  App.  Dlv.  267.  48  NTS  292. 

3.  Vettch  v.  IllinolB  Cent.  R  Co., 
(Ala.  A.)  68  S  676;  Barclay  v.  South- 
ern R.  Co.,  6  Ala.  A.  602.  60  S  479; 
Southern  R.  Co.  v.  Barclay,  1  Ala. 
A.  S48,  66  3  26;  Seaboard  Alr-Une 
R.  Co.  V.  Salloa,  14^a.  A.  71|,  82 
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developed.*  But  in  such  eases  the  burden  is  on  the 
oVruer  to  show  clearly  that  the  loss  was  due  to  a 
cause  for  which  the  carrier  is  responsible." 

351]  B.  Duty  of  Ourier  to  Hake  Final  De- 
Uvery.*  In  the  absence  of  a  special  oontraet  or 
custom/  the  duty  of  a  common  carrier  of  goods  is 
not  completed  on  the  mere  arriTal  of  the  goods  at  the 
destination,  but  includes  the  duty  of  making  the 
final  delivery  in  accordance  with  the  shipping  in- 
structions." In  other  words,  there  must  be  actual 
or  eonstruetive  delivery  to  the  consignee  involving 


actual  acceptance  by  the  eonsi^ee  or  reasonable 
opportunity  to  accept  to  discharge  the  carrier  from 
liability."  If  something  remains  to  be  done  to  com- 
plete delivery  and  acceptance,  the  carrier  is  still 
liable  at  least  as  warehouseman.'"  Thus,  until  the 
goods  are  so  separated  that  the  consignee  can  ac- 
cept them,  the  carrier's  liability  continue*.."  When 
the  consignee  has  assumed  full  dominion  and  con- 
trol over  the  goods,  there  is  a  complete  deliverj' 
which  terminates  the  liability  of  the  carrier,  whether 
as  carrier  or  warehouseman."  And  where  the  goods. 


SE  69;  Bilby  v,  Chicago,  etc..  R.  Co., 
184  Mo.  A.  644,  651,  Til  SW  39  [clt 
Cyc]. 

"The  liability  of  the  common  car- 
rier ceaaes  with  delivery  of  the 
goods  at  the  point  of  destination  ac- 
cording to  the  directions  of  the 
shipper,  or  according  to  the  usage 
and   custom   of   the   trade  at  such 

Stace  of  destination."  Arkadclphia 
[llUng  Co.  V.  Smoker  Merchandise 
Co.,  100  Ark.  37,  42,  139  SW  680 
[quot  with  appr  Arkansas  Midland 
R.  Co.  V.  Premier  Cotton  Mills,  109 
Ark.  318,  221.  158  SW  148]. 

"The  responsibility  of  the  carrier 
commences  with  the  delivery  of  the 
goods,  either  to  himself  or  his  agent, 
or  at  the  place  where  he  is  accus- 
tomed or  agrees  to  receive  them.  It 
ceases  with  their  delivery  at  destina- 
tion according  to  the  direction  of  the 
person  sending,  or  according  to  the 
custom  of  the  trade.  This  la  the 
language  of  the  Civil  Code,  S  2730. 
In  the  present  case  the  obligation  of 
the  Seaboard  Air-Line  Railway  as  a 
carrier  of  freight,  under  this  section 
of  the  code,  ceased  when  the  goods 
in  question  were  delivered  at  their 
destination,  unless  the  custom  of  the 
trade  at  that  point  established  a  dif- 
ferent rule."  Seaboard  Air-Line  R. 
Co,  V.  SalioH,  14  Ga.  A.  711,  712.  82 
SE  69. 

4.  BgU  v.  Chicago,  etc.,  R.  Co., 
(Mo.  A.)  171  SW  41;  Missouri  Pac. 
R.  Co.  V.  Edwards,  78  Tex.  307,  14 
SW  607. 

6.  Missouri  Pac.  R.  Co.  v.  Heath. 
(Tex.)  18  SW  477. 

8.  >*l»tr«  of  ffooda  vnder  legal 
prooMM  as   excuse  for  nondelivery 

see  Infra  fS  400-403. 

7.  Burr  v.  Adams  Express  Co.,  71 
N.  J.  L.  263,  58  A  609. 

8.  Ark. — Chicago,  etc.,  R.  Co,  v. 
King.  104  Ark,  215.  148  SW  1035; 
Arkadelpbla  Milling  Co.  v.  Smoker 
Merchandise  Co.,  100  Ark.  37.  133 
SW  680. 

in. — Chicago,  etc..  R.  Co.  v.  War- 
ren. 16  HI.  502,  63  AmD  317. 

Ky. — Lewis  v.  Louisville  R.  Co.. 
135  Ky.  361,  122  SW  184,  25  LRANS 
938.  21  AnnCas  627. 

Mich. — Stowe  V.  U.  S.  Express  Co.. 
179  Mich.  349.  146  NW  158. 

Minn. — Rustad  v.  Great  Northern 
R.  Co.,  122  Minn.  463,  142  NW  727. 

Mo. — Ersklne  v.  The  Thames,  6 
Mo.  371. 

N.  J. — Burr  v.  Adams  Express  Co., 
71  N.  J.  L.  263,  68  A  609. 

N.  T. — (ribbon  V.  Culver,  17  Wend. 
306.  31  AmD  297;  Mayell  v.  Potter, 
2  Johns.  Cas.  371. 

Fa.— Eagle  v.  White.  6  Whart.  50n, 
37  AmD  434. 

Tex. — Morgan  v.  Dibble,  29  Tex. 
107.  94  AmD  264. 

Eng. — Chapman  v.  Great  Western 
R.  Co.,  5  Q.  B.  D.  278;  Bourne  v.  Oat- 
llff,  11  CI.  &  P.  46,  8  Reprint  1019.  3 
M.  &  G.  643,  42  E(?L  337,  133  Reprint 
1298. 

"By  the  contract  of  alfrelghtment 
of  goods  the  carrier  stip- 

ulates not  only  for  their  safe  trans- 

Eortatlon  to  the  place  of  destination, 
ut  also  for  their  delivery  on  arrival 
to  the  consignee.  It  is  not  enough 
if  he  t»rry  the  goods  In  safety,  but 
he  must.  In  due  time  and  without 
demand  upon  him,  deliver  them,  or 
do  that  which  In  contemplation  of 
law  Is  tantamount  thereto,  befoce  he 
Is  discharged  from  his  liability  as 


carrier."  Morgan  v.  Dibble,  29  Tex. 
107.  117.  94  AmD  264. 

"Delivery  is  not  merely  an  Inci- 
dent to  the  contra<^'t  ol'  alTfreight- 
ment,  it  Is  essential  to  Its  dis- 
charge." Kohn  V.  Packard,  3  La. 
224,  227.  23  AmD  453. 

[al  Exoases  for  nonOcllTcrT'— In 
an  action  against  an  express  com- 
pany for  its  failure  to  deliver  some 
peaches  before  they  decayed,  it  is 
no  defense  that  an  effort  to  deliver 
them  would  have  been  unavailing  be- 
cause of  plaintiff's  absence.  Stowe 
V.  U.  S.  Express  Co..  179  Mich.  349, 
353.  146  NW  158  (where  the  court 
said:  "A  single  case,  Hutchinson  v. 
U.  S.  Express  Co.,  63  W.  Va.  l^H.  6J 
SE  949.  14  LRANS  393.  in  which  a 
similar  excuse  was  held  to  be  avail- 
able to  the  carrier,  has  beon  brought 
to  our  attention.  In  that  case  the 
carrier  failed  to  send  to  the  con- 
signee written  notice,  by  mall,  of 
the  receipt  of  goods.  It  appearing 
that  the  consignee  would  not  have 
received  the  notice  If  one  had  been 
sent,  and  that  the  omission  of  duty 
resulted  In  no  injury  to  him,  a  re- 
covery was  refused.  Applying  such 
a  rule  here,  it  may  be  said  that  plaln- 
tlfr  was  not  injured  by  the  failure 
of  defendant  to  deliver  the  peaches, 
it  cannot  be  said  that  upon  appear- 
ances defendant  was  not  warranted 
In  the  attempt  to  fleilver  the  peaches 
at  the  private  house.  If  the  agent 
of  defendant  had  learned  at  the 
house  that  plaintiff  did  not  live 
there,  and  had  then  made  Inquiry  at 
his  ofTice  or  apartments,  ho  would 
have  learned  that  he  was  out  of  the 
city.  Delivery  to  plaintiff  could  not 
then  have  been  made.  Delivery  to 
any  one  else  would  have  been  at  tne 
peril  of  the  defendant;  there  being 
no  evidence  of  any  custom  or  of  any 
business  or  other  arrangement  of 
plaintiff's  which  would  nave  pro- 
tected defendant  In  making  a  deliv- 
ery to  any  other  person.  If  It  had 
then  sent  a  notice  to  plaintiff,  he 
would  have  received  it  probably  on 
September  11th,  which  was  the  day 
he  learned  that  the  fruit  had  been 
sent  to  him,  and  had  arrived.  The 
effect  of  the  decision  in  Hutchinson 
V.  U.  S.  Express  Co.,  supra.  Is  to  re- 
lax the  rule  of  the  carrier's  liability, 
a  rule  of  public  policy  and  conven- 
ience, 'Introduced  to  prevent  the 
necessity  of  going  Into  circum- 
stances impossible  to  be  unraveled.' 
2  Kent's  Commentaries,  p.  602. 
Plaintiff  Is  relying  here  upon  a  strict 
enforcement  of  the  rule,  having  In 
reality  suffered  no  injury  on  account 
of  Its  violation.  The  rule  Is  rigor- 
ous; but  It  must  be  considered  that 
a  carrier  may  always,  with  cer- 
tainty, even  If  with  some  Incon- 
venience, discharge  Itnelf  of  Its  re- 
sponsibility as  carrier.  We  are  of 
opinion  that  the  rule  should  not  be 
relaxed"). 

I>ntr  to  dallvw  Mods  Bb^Mfl  I17 
w«t«r  sec  Shipping  [36  Cyo  221]. 

9.  Ala. — Melbourne  v.  Louisville, 
etc..  It.  Co..  88  Ala.  448.  6  S  762. 

UasR.— Bach  ant  v.  Boston,  etc..  R. 
R.,  1S7  Mass.  392,  73  NE  642,  105 
AmSIt  408. 

N.  Y. — Salinger  v.  Simmons.  8  Abb 
PrNS  409. 

Pa. — Eagle  v.  White,  6  Whart.  605. 
37  AmD  434. 

S.  C. — Oalloway  v.  Hughes.  17  S. 
C,  L.  553. 


Wis. — Wood  V.  Milwaukee,  etc.,  R. 
Co..  27  Wis.  541,  9  AmR  465. 

[a]  Tandar.. — Conveyance  does  not 
end  until  the  journey  has  been  per- 
formed and  the  goods  have  been  ten- 
dered to  the  consignee.  North  Brit- 
ish R.  Co.  V.  Coltness  Iron  Co..  14 
R.  &  Can.  Tr.  Cas,  24G. 

10.  Sleade  v.  Payne.  14  Z^.  Ann. 
453;  Bartlett  v.  Steamboat  Philadel- 
phia, 32  Mo.  256;  Smith  v.  Nashua, 
etc.,  R..  27  N.  H.  86.  69  AmD  364; 
Collins  V.  Burns,  63  N,  Y.  1. 

11.  U.  S.— Dibble  v.  Morgan,  7  F. 
Cas.  No.  3,881,  1  Wood.s  406. 

N.  Y. — Redmond  v.  Liverpool,  etc.. 
Steamboat  Co..  46  N.  Y.  578.  7  AmR 
390. 

Pa. — Warner  v.  Th«  Steamship 
Illinois.  17-  Phlla.  549. 

S.  C. — Hipp  v.  Southern  R.  Co..  50 
S.  C.  129,  27  SE  623. 

Tex. — Morgan  v.  Dibble.  29  Tex. 
107.  94  AmD  264. 

Wis, — Hungerford  v.  Winnebago 
Tug  Boat,  etc..  Co.,  33  Wis.  803. 

La]  Knie  appli«d^A  carrier  re- 
ceiving goods  for  transportation  to 
the  consignee  must  deliver  the  same 
in  such  a  condition  that  they  may  be 
identified  by  the  consignee  who  hu 
no  power  arbitrarily  to  apply  a  por- 
tion of  the  unidentified  goods  In  his 
warehouse,  subject  to  the  order  of 
the  carrier,  to  the  conslgnor'B  ac- 
count. Galveston,  etc..  R.  Co.  V. 
Crow,  (Tex.  Civ.  A.)  117  SW  170. 

12.  Ala. — Southern  R.  Co.  v.  Bar- 
clay, 1  Ala.  A.  348,  66  S  26. 

Ga. — C.  D.  Kenny  Co.  v.  Atlanta, 
etc.,  R.  Co.,  122  Ga.  36B,  60  SE  132. 

Mass. — Lewis  V.  Western  R,  Corp.. 
■11  Mete.  609. 

R.  I. — Vaughn  v.  New  York,  etc.. 
R.  Co..  27  R.  I.  286,  61  A  895. 

S.  c. — Whitney  Mfg.  Co.  v.  Rich- 
mond, etc.,  R.  Co.,  19  8.  C.  3SE,  17 
SE  147.  37  AmSK  787. 

Tex. — Texas,  etc..  R.  Co.  v,  Robert- 
son, (Civ.  A.)  143  SW  708. 

Wash.— Rothchlld  v.  Northern  Pae. 
R.  Co..  68  Wash.  627,  123  P  1011.  40 
LRANS  773  and  note. 

[a]  lUtiStratloiis. — (l)  Where  prop- 
erty had  been  delivered  on  a 
spur  track  to  the  consignee  and  he 
had  accepted  It.  sold  and  removed 
some  of  It,  and  put  his  own  lochs  on 
the  cars,  the  mere  fact  that  the 
goods  still  remained  In  defendant's 
cars  was  simply  a  matter  of  conven- 
ience for  the  consignee  and  did  not 
Impose  any  further  liability  on  the 
carrier,  and  the  goods  having  been 
destroyed  by  fire  the  carrier  was  not 
liable  therefor.  Vaughn  v.  New 
York,  etc.,  R,  Co.,  27  R.  I.  286,  61  A 
696.  f2)  Where  the  shipper  of  a  car- 
load of  household  goods  took  charge 
of  them  when  they  were  switched 
on  to  a  siding  at  a  station  which  hail 
no  depot  or  agent  and  commenced 
unloading  them,  locking  the  car  for 
the  night  to  finish  the  next  day. 
there  was  a  complete  delivery  of  the 
car  to  him,  so  that  the  carrier  wa« 
not  liable  for  damage  to  the  goods 
from  rain  the  night  after  he  began 
unloading.  Southern  R.  Co.  v.  Bar- 
clay, 1  Ala.  A.  348.  66  S  26.  (8)  In 
an  action  against  a  railroad  com- 
pany for  cotton  burned  in  a  car.  It 
appeared  that  the  cotton  had  been 
transported  to  the  place  of  delivery 
in  safety,  that  the  car  had  been 
placed  on  a  sidetrack  at  the  request 
of  plaintiff  and  for  his  convenience, 
and  that  he  had  removed  a  portion 


For  latar  oases,  a«T«Iopmnit*  and  oliaiiges  in  the  law  see  cumulative  Annotations,  same  title,  page  and-nQt£  mimhcr. 
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have  reached  their  destination  and  the  consignee 
?ives  his  receipt  for  the  same,  there  is  a  final  de- 
livtjry,"  and  it  makes  no  diiference  that  a  part  of 
the  groods  are  temporarily  left  on  the  carrier's 
premises.'*  So  the  carrier's  duties  cease  on  its 
search  and  failure  to  find  some  person  authorized 
to  receive  the  goods  after  their  arrival  at  the  place 
of  destination.  '  And  if  the  goods  remain  on  the 
carrier's  premises  and  are  destroyed  by  fire,  it 
will  be  liable,  if  at  all,  only  in  case  of  gross  negli- 
gence.'" 

352]  0.  What  Must  Be  DeUvered— 1.  In 
General.  Ordinarily  the  carrier  is  bound  to  deliver 
to  the  consignee  the  identical  goods  shipped  to  him, 
and  it  is  liable  for  any  damage  sustained  by  him  in 
consequence  of  a  delivery  of  ottfer  goods,  whether 
caused  by  admixture  or  otherwise.'^ 

Cnstom;  grain  shipment.  Usage  acquiesced  in  by 
the  parties  may  justify  the  carrier  in  delivering 
goods  of  an  exactly  similar  character  and  quality 
instead  of- those  actual^  shipped,  as  where  grain 
is  received  for  transportation  consigned  to  an  ele- 
vator and  the  customary  usage  is  for  the  carrier 
to  dischax^  his  obligation  by  delivery  of  grain 
of  tbe  same  grade  and  kind  as  that  shipped,  hut 
even  in  such  case  the  consignee  is  entitled  to  de- 
mand the  identical  grain  shipped,  where  the  hill 
of  lading  fairly  indicates  that  such  was  the  contract 
and  intention  of  the  piulies  at  the  ,time  the  ship- 
ment was  made." 

Wlten  separation  in^OBsiUe;  tenants  In  comnum. 
Where  the  goods  of  one  shipper  become  mixed  in- 

at  the  goods.  It  wan  held  that  there 
was  a  complete  delivery  and  that 
the  carrier  was  not  liable  for  the 
d«struction  of  the  goods  bjr  Are. 
■VSTiitney  Mfg.  Co.  v.  Richmond,  etc.. 
R.  Co..  3S  S.  C.  S6E.  17  SE  147,  37 
AmSR  767.  (4)  Where  the  con- 
signee's agent  had  surrendered  the 
bill  of  lading,  had  gone  to  the  car 
which  had  been  spotted  on  the  de- 
livery tracks  for  delivery,  and  had 
broken  the  seal  :iiid  entered  the  car 
before  a  Are  occurred,  there  was  a 
dell\-eiy  and  the  carrier  was  not  lia- 
ble. Rothchlld  V.  Northern  Pac.  R. 
Co..  68  Wash.  527.  530,  123  P  1011. 
40  LRANS  773  (In  this  case  the 
court  said:  "This  clearly  constitutes 
a  delivery.  There  was  not  only  a 
surrender  of  the  right  of  possession 
of  the  property  by  tne  defendant,  but 
there  was  an  actual  surrender  of  the 
property  Itself  by  the  defendant  and 
nn  actual  tikinp  of  the  property  by 
the  plaintiff.  Delivery  could  have 
been  no  more  complete  had  the 
wacons  been  actually  loaded  and 
started  on  their  way  to  the  plaintiff's 
warehouse")., 

{h7  After  the  cars  have  hMs  de- 
livered to  the  consignee,  the  liability 
of  the  carrier  la  at  an  end  and  it  is 
not  liable  for  the  destruction  of  the 
cars  bv  Are.  Missouri  Pac.  R.  Co.  v. 
Chicago,  etc..  R.  Co.,  25  Fed.  317  [aft 
132  U.  S.  191,  10  set  65,  33  L.  ed. 
30;i]. 

13,  C.  D.  Kenny  Co.  v.  Atlanta, 
etc..  R.  Co..  122  Oa.  365,  50  SR  132; 
Stewart  v.  Central  of  Georgia  71.  Co., 
3  Ga.  A.  397.  60  SE  1;  State  v.  In- 
toxicating Llciuors.  106  Me.  138.  76 
A  26.=;.  29  I.RANS  745.  20  AnnCas 
668;  Edwards  v.  Lee,  146  Mo.  A.  38. 
126  SW  194;  Whitney  Mfg.  Co.  v. 
Richmond,  etc..  R.  Co..  38  S.  C.  365, 
17  SE  147.  37  AmSR  767. 

[a]  ninstratlons. — ( 1 )  In  Whit- 
ney Mfg.  Co,  V.  Richmond,  etc..  R. 
Co.,  38  S.  C.  365,  17  SE  147.  37  AmSR 
767,  cotton  had  been  transported  by 
the  railroad  company,  and  the  car 
containing  It  had  been  placed  on  a 
sidetrack  for  the  convenience  of  the 
consignee  who  delivered  to  the  rail- 
road company  the  waybill  as  a  re- 
ceipt and  removed  part  of  the  cotton. 
It  waa  held  that  all  the  cotton  had 


discriminately  with  those  of  another  in  such  a  way 
that  separation  is  impossible,  as  where  shipments 
of  grain  are  mixed  in  one  mass,  the  respective  own- 
ers of  the  shipments  become  tenants  in  common  of 
the  entire  mass,  and  each  may  recover  tbe  value 
of  his  shipment  in  the  case  of  a  loss  for  which  the 
carrier  is  responsible.^" 

[$  353]  2.  Part  DeliTery.'^  There  may  of 
course  be  delivery  and  acceptance  as  to  a  part 
of  the  goods,  leaving  the  carrier  liable  as  to  the 
balance.''^  And,  as  a  general  rule,  failure  of  the 
carrier  to  tender  all  the  goods  shipped  will  not 
justify  the  consignee  in  refusing  to  receive  the 
part  of  the  goods  tendered.^  This  doctrine  is 
closely  analogous  to  the  rule  elsewhere  adverted  to, 
that  the  consignee  is  not  justified  in  refusing  to 
accept  the  goods  merely  because  they  are  in  a  dam- 
aged condition,  but  should  accept  them  notwith- 
standing such  condition  and  then  recover  from  the 
earner  such  damages  as  have  accrued  to  him  be- 
cause of  the  failure  of  the  carrier  to  deliver  the 
goods  in.  good  order.**  However,  the  rule  is  not 
without  its  exceptions.  Where  the  carrier  fails 
to  deliver  a  part  of  a  consignment  and  the  part  not 
delivered  is  necessary  to  make  the  whole  consign- 
ment effective,  this  amounts  to  a  failure  to  deliver 
the  whole,  and  the  consignee  is  not  bound  to  accept 
it."  Kor  is  ihe  consignee  bound  to  accept  partial 
delivery,  where  it  does  not  appear  that  the  goods 
so  tendered  were  in  fact  a  part  of  the  original 
consignment." 


bees  delivered.  <2)  In  C.  D.  Kenny 
Co.  v.  Atlanta,  etc.,  R.  Co.,  122  Ga. 
366,  SO  SB  132.  the  railroad  company 
notified  the' consignee  of  the  arrival 
of  the  merchandise.  Before  It  was 
unloaded  from  the  car,  the  con- 
signee's drayman  went  with  the 
freight  cl^rk  to  the  car  and  signed 
a  receipt  for  all  the  merchandise  as 
checked  by  the  clerk.  He  then 
hauled  some  of  the  merchandise 
away  that  day,  but  left  some  in  the 
car.  It  was  held  that  all  the  mer- 
chandise had  been  completely  deliv- 
ered at  the  time  of  signing  the  re- 
ceipt. 

14.  State  V.  Intoxicating  Liquors. 
106  Me.  138.  76  A  265,  29  LRANS  745. 
20  AnnCas  668;  Whitney  Mfg.  Co.  v. 
Richmond,  etc.,  R.  Co..  88  S.  C.  865, 
17  SE  147,  37  AmSR  767. 

15.  House  V.  Soder,  36  Tex.  629. 

16.  Stewart  v.  Central  of  Georgia 
R.  Co.,  3  Ga.  A.  397.  60  SE  1. 

17.  Eaton  v.  Neumark,  38  Fed. 
891  [aft  37  Fed.  375]*  The  Augusto, 
29  Fed.  334;  Rice  v,  Boston,  etc.,  R, 
Corp..  9S  Mfss.  212;  Milllgan  v.  Grand 
Trunk  n.  Co.,  17  U.  C.  C,  P.  115. 

IB.  Arthur  V.  Chicago,  etc.,  R.  Co., 
61  Iowa  648,  651.  17  NW  648  (where 
the  court  said:  "While  it  is  true,  as 
claimed  by  appellant,  that  the  court 
cannot  take  judicial  notice  of  a  cus- 
tom to  so  mix  and  mingle  such  prop- 
erty by  warehousemen,  yet  a  court 
cannot  Ignore  the  fact  that  tbe  grain 
elevators  in  this  state  cannot  be 
operated  In  any  other  manner.  If  a 
proprietor  of  an  elevator  should  be 
required  to  store  each  farmer's  grain 
in  a  separate  bin,  and  for  failure  to 
do  so  should  be  held  liable  for  a 
loss  of  the  grain  by  fire,  the  business 
of  storing  erain  in  elevators  would 
practically  cease.  It  would  require 
as  many  bins  as  there  are  de- 
positors"); Forbes  v.  Boston,  etc.,  R. 
Co.,  133  Mass.  154. 

19.  Leader  v.  Northern  R.  Co.,  3 
Ont.  92. 

SO.  Arthur  v.  Chicago,  etc..  R.  Co., 
61  Towa  648.  17  NW  24;  Forbes  v. 
Boston,  etc,  R,  Co.,  133  Mass.  154. 
See  also  generally  Confusion  of 
Goods  [8  Cyc  670];  Warehousemen 
[40  Cyc  406]. 
81.   Short  dallTUT  of  foods  Hilp- 


?«d  by  wator  aee  Shipping  [86  Cyc 
301. 

2i.  Maignan  v.  New  Orleans,  etc., 
R.  Co..  24  1a.  Ann.  333;  Wynantsklll 
Knitting  Co.  v.  Murray,  90  Hun  564. 
36  NTS^26:  Lee  v.  Marsh.  48  Barb. 
{N.  T.>  102,  28  HowPr  276. 

33.  Loulavllle.  etc.,  R.  Co.  v.  Gay, 
142  Ky.  66,  13fi  SW  400,  33  LRANS 
303;  Silverman  v.  St.  Ltfuls.  etc., 
R.  Co..  61  La.  Ann.  1786.  26  S  447 
(holding  that,  where  the  shipment 
consisted  of  several  boxes  of  as- 
sorted merchandise,  damage  to  some 
of  the  boxes  did  not  entitle  the  con- 
signee to  reject  the  entire  lot  and 
to  recover  as  for  total  loss);  Gulf, 
etc.,  R.  Co.  v.  Booton,  (Tex.  A.)  16 
SW  602;  Gulf,  etc..  R.  Co.  v.  Jack- 
son. <Tex.  A.)  16  SW  128. 

[al  Thw,  where  a  carrier  ten- 
dered to  a  consignee  five  of  tbe  six 

?arta  of  a  machine  shipped  to  him 
rom  a  factory,  it  was  the  con- 
signee's duty  to  receive  bucIl  parts 
and  to  look  to  the  carrier  for  delivery 
of  the  missing  part  and  for  dam- 
ages, if  any,  for  tbe  delay.  Louis- 
vnie.  etc.,  R.  Co.  v.  Gay,  143  Ky,  66. 
136  SW  400,  33  LRANS  303. 

[b]  Wlwr*  tlu  ooBSignss  rsfnata 
to  vmttlv  tMj  part  of  tarn  ahlpment 
or  to  ooSperate  In  making  an  exam- 
inattoa.  of  the  goods  to  ascertain  the 
damage,  and  claims  for  total  loss, 
the  carrier  will  not  be  guilty  of  con- 
version In  calling  disinterested  and 
competent  persons  who  break  open 
the  packages  in  order  to  ascertain 
the  character  and  condition  of  the 
contents.  Silverman  v,  St.  Louis, 
etc.,  R.  Co.,  51  La.  Ann.  1785.  26  S 
447. 

34.  See  Infra  S  022. 

35.  McKerall  V.  Atlantic  Coast 
Line  R.  Co..  76  S.  C.  338.  56  SE  965. 
To  the  same  effect  Louisville,  etc.. 
R.  Co.  V.  Clay,  142  Ky.  45,  135  SW 
400.  33  LRANS  303. 

36.  Chicago,  etc.,  R.  Co.  v.  War- 
ren, 16  111.  502,  63  AmD  317  (where 
a  party  delivered  to  the  Rock  Island 
Railroad  Company,  at  Joliet,  one 
thousand  seven  hundred  and  sixteen 
pounds  of  rags  which  were  in  sacks, 
to  be  transported  to  Chicago,  and 
the  company  offered  to  deliver  at 
Chicago  live  hundredpounds  of  rags 
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354]  D.  Time  of  DaUvery.'^  Delivery  must 
be  made  within  a  reasonable  time  after  the  actual 
transportation  to  the  point  of  destination  ig  com- 
pleted; otherwise  the  carrier  is  guilty  of  a  breach 
of  contract  for  which  damages  are  recoverable."* 
Tender  of  the  goods,  in  order  to  operate  as  a  de- 
livery and  as  a  discharge  of  the  carrier's  duty, 
must  be  at  a  reasonable  hour;  if  tendered  after 
business  hours,  or  at  any  other  unreasonable  time, 
the  consignee  is  not  bound  to  receive  the  goods. 
What  is  a  reasonable  time  for  making  delivery  is 
ordinarily  a  question  for  the  jury."  No  fault  or 
laches  can  be  imputed  to  the  consignee  in  refus- 
ing the  goods  when  tendered  after  business  hours 
and  at  a  time  when  the  cons^ee  had  dismissed  his 
servants  and  was  incapable  of  receiving  and  putting 
away  the  goods. 

Money  consigned  to  bank.  It  has  been  held  that 
the  proper  time  for  a  carrier  to  deliver  money  con- 
signed to  a  bank  is  not  limited  to  banking  hours, 
in  the  absence  of  a  special  contract  and  usage  of 
the  place  to  that  effect,  but  that  an  offer  to  deliver 
at  any  time  during  the  usual  hours  of  business, 


which  were  loose  and  outside  their 
depot,  and  It  waa  held  that  thla  was 
no  delivery  of  a  part,  and  that  the 
company  was  liable  for  the  price  ot 
the  whole,  unless  It  waa  shown  that 
the  raps  tendered  were  a  part  of 
those  delivered,  and  that  they  were 
In  a  proper  condition). 

37.  Delay  In  tmissortatloa  see 
Infra  i  404  et  seq. 

28.  Jolly  v.  Atchison.,  etc.,  R.  Co., 
21  Cal.  A.  368,  131  F  1057;  Stein  v. 
Lehigh  Valley  R.  Co.,  83  Misc.  90, 
144  NYS  577. 

[a]  BsooB*  for  ftaUTUrr. — ^A  con- 
signee, on  notice  of  the  arrival  of 
roods,  two  or  three  days  later  sent 
a  truckman  with  the  notice,  on  which 
defendant's  cleric  wrote  the  woi'd 
"short."  Indicatine  that  the  goods 
could  not  be  found;  and  on  a  second 
arrival  the  conalgneo  brought  the 
original  notice  and  was  told  that  the 

Soods  could  not  be  found,  and  three 
aya  afterward  was  again  told  the 
same  thing.  It  was  held  that,  al- 
though the  consignee,  on  applica- 
tion to  defendant's  clerk  in  charge 
of  shortages,  would  have  received 
the  goods,  he  had  done  his  whole 
duty  by  his  demands  made  and  could 
recover  for  delay  in  delivery.  Stein 
V.  Lehigh  Valley  R.  Co.,  83  Mlac.  90, 
H4  NYS  577. 

89.  Anchor  Mills  Co.  v.  Burling- 
ton, etc.,  K.  Co.,  102  Iowa  262.  71  NW 
255;  Hill  V.  Humphreys.  5  Watts  & 
S.  (Pa.)  123,  39  AmD  117:  Kagle  v. 
White,  6  W^hart.  (Pa.)  505,  37  AmD 
434;  Morgan  v.  nibble.  29  Tex.  107, 
94  AmD  264;  Houston,  etc.,  R.  Co. 
V.  Trammell,  28  Tex.  Civ.  A.  312,  68 
SW  71C;  Texas,  etc..  Co.  v.  Schneider. 
1  Tex.  A.  Civ.  Cas.  {  118;  Normile 
V.  Northern  Pac.  R.  Co.,  36  Wash. 
21.  77  P  1087,  67  LRA  271. 

ta]  Applications  of  rule, — (1)  Rev. 
St.  art  4619  reaulres  a  railroad  to 
have  at  each  place  for  unloading 
freight  suitable  buildings  and  Incloa- 
ures  to  protect  the  same  from  dam- 
ages. The  evidence  showed  that 
plaintifr's  cattle  reached  their  de.sti- 
nation  at  midnight  and  were  then 
offered  him  on  payment  of  the 
freight.  He  did  not  have  the  money 
with  him  and  refu-sed  to  receive  the 
cattle  that  nipht,  whereupon  they  were 
unloaded,  and  put  in  the  company's 
pens.  The  weather  was  cold  and 
wet.  and  plaintiff,  who  was  a  stranger 
in  the  city,  did  not  know  where  to 
take  hlFi  cattle.  Tt  wa»  held  that 
the  evidence  supported  the  finding 
that  plaintiff  was  not  obliged  to  re- 
ceive the  cattle  when  tendered  under 
such  circumstances,  and  that  accord- 
ingly the  company's  liability  as  a 
carrier  did  not  cease  on  the  unload- 
ing of  the  cattle.    Houston,  etc.,  R 


Co.  V.  Trammell,  28  Tex.  Civ.  A.  812, 
«S  SW  716.  <2j  Where  the  cars  of 
the  defendant  carrier  reached  the 
place  of  delivery  at  about  sundown 
on  Saturday  evening  and  were  placed 
on.  a  sidetrack,  and  the  consignee 
declined  receiving  the  goods  on  the 
ground  that  It  was  too  late.  When 
the  carrier's  agents  opened  the  cars 
on  Monday  morning,  it  was  found 
that  some  of  the  goods  had  been 
stolen.  The  carrier  was  held  liable 
to  the  consignee  for  the  value  of  the 
goods,  the  court  considering  that  the 
offer  of  delivery  was  wanting  in' the 
essential  requirements  of  a  proper 
time,  a  proper  manner,  and  a  proper 
place,  and  that  the  responsibility  as 
carrier  still  continued.  Eagle  v. 
White,  6  Whart.  (Pa.)  505,  sf  AmD 
434. 

30.  Hill  V,  Humphreys.  6  Watts 
&  S.  (Pa.)  123,  39  AmD  117. 

31.  Hill  v.  Humphreys,  5  Watts 
&  S.  (Pa.)  123,  39  AmD  117. 

33.  Pate  V.  Henry,  5  Stew.  &  P. 
(Ala.)  101;  Merwin  v.  Butler.  17 
Conn.  I3S;  Smith  v.  Jones,  3  Dana 
(Ky.)  89. 

[a]  Bale  applied^— In  Marshall  v. 
American  Express  Co.,  7  Wis.  1,  73 
AmD  381,  the  defendant  carrier  de- 
livered a  package  of  money  to  the 
teller  of  a  bank  at  half-past  five  In 
the  afternoon.  He  refused  it  on  the 
ground  that  the  cashier  had  gone 
home  and  that  the  vault  was  locked 
up.  The  carrier  put  it  in  his  own 
safe,  and  during  the  night  the  money 
was  stolen.  Banking  hours  ended  at 
four  in  the  afternoon.  It  was  shown 
that  the  bank  had  been  accustomed 
to  receive  money  from  the  defendant 
carrier  after  banking  hours.  It  was 
held  that  defendant  was  not  liable. 

33.  Delivery  at  wrong  place  as 
oonstltnting  conversion  see  Infra 
S  384. 

Place  of  dellvtrr  of  goods  ship- 

?ed  by  water  see  Shipping  [36  Cyc 
25], 

34.  Ala. — Louisville,  etc.,  R.  Co. 
v.  Gilmer.  89  Ala.  534,  7  S  654. 

111. — f.'ahn  v.  Michigan  Cent.  R.  Co., 
71  111.  96;  St.  Louis,  etc.,  R.  Co,  v. 
Rose.  20  111.  A.  670. 

Mo. — Loomts  v,  Wabadh,  etc,  R. 
Co..  17  Wo.  A.  340. 

Pa.— -Graft  v.  Bloomer.  9 

Tenn.^ — Dunlap  I^umber 
Nasliville.  etc.,  R.  Co.,  128  Tenn.  163. 
105  SW  224. 

Eng. — Hyde  v.  Trent,  etc.,  Nav, 
Co..  5  T    R.  389.  101  Reprint  218. 

fal  Bnls  applied. — (1)  A  carrier, 
having  agreed  to  deliver  goods  in 
Pittsburgh,  la  liable  for  a  loss  by 
Are  which  occurred  after  their  ar- 
rival at  his  warehouse  at  Allegheny, 
to    which    he    had    removed  some 


with  due  regard  to  the  safety  and  convenience  of 
the  consignee,  is  sufBeient.*^ 

[$  355]  B.  Place  of  DeUvory''— 1.  Duty  to 
Deliver  at  Destination  Specified — a.   General  Bnle. 

It  is  the  duty  of  the  carrier  to  deliver  the  goods  at 
the  destination  designated  in  the  contract  of  ship- 
ment, and  delivery  at  any  other  place,  whether  in 
close  proximity  to  the  place  designated  or  not,  will 
not  relieve  the  carrier  from  its  responsibility  as 
such.**  "Mere  propinquity  of  delivery  is  no  de- 
livery."" If  the  carrier's  line  does  not  reach  the 
destination  named,  its  duty  is  to  take  the  goods  as 
near  to  the  place  of  destination  as  practicable,  in 
accordance  with  its  general  custom  and  us^e,  and 
to  notify  the  consignee  at  the  place  of  des- 
tination.'* 

[5  356]    h.   Delivery  on  Private  Tractai."  In 

the  absence  of  contract  or  custom,  the  carrier  is 
under  no  common-law  duty  to  deliver  freight  on 
private  spur  tracks  of  the  consignee,^  and  the 
fact  that  it  does  so  voluntarily  does  not  render  such 
service  enforceable  as  a  right;  in  fact  it  may  be 
in  direct  conflict  with  statutes  against  discrimina- 

months  before  and  occupied,  as  was 
the  custom  of  the  trade,  until  the 
aqueduct  across  the  river  to  Pitta- 
burgh  was  completed.  Graff  v. 
Bloomer,  9  Pa.  114.  (2)  An  engage- 
ment to  deliver  goods  at  platntlirs 
house  In  Manchester,  Implied  from 
charging  the  price  of  cartage  from 
defendant's  warehouse  in  the  same 
town  to  plaintiff's  house,  was  not 
discharged  by  delivery  at  the  ware- 
house in  Manchester,  and  the  car- 
riers were  bound  to  make  good  a 
loss  occasioned  by  Are  at  the  latter 
place.  Hyde  v.  'Trent,  etc.,  Nav.  Co., 
6  T.  R.  389,  101  Reprint  218.  (3)  A 
stipulation  to  transport  freight  to  a 
point  named  therein  was  not  com- 
piled with  by  delivering  the  freight 
at  a  point  short  of  Its  destination, 
situated  in  another  county  with  a 
large,  unbridged  river  Intervening, 
and  accessible  only  by  ferryboax. 
Loomis  V.  Wabash,  etc.,  R.  Co.,  17 
Mo.  A.  340. 

[b]  Delivery  on  sidetrack, — Where 
the  bill  of  lading  Issued  by  the  car- 
rier designates  the  destination  of  the 
consignment  at  a  certain  sidetrack 
in  the  city,  delivery  must  be  made 
at  the  sidetrack  specified.  Scovern 
V.  Chicago,  etc..  R.  Co..  189  111.  A. 
126. 

Cd  "Usual  place  of  delivery."-.— A 

clause  In  the  bill  of  lading  providing 
for  carriage  "to  Its  usual  place  of 
delivery  at  said  destination"  does  not 
give  the  carrier  the  right  by  Its  rule 
to  change  the  place  of  destination. 
Scovern  v.  <7hlcago,  etc.,  R.  Co.,  189 
111.  A.  126.  131. 

38.  Graff  v.  Bloomer,  9  Fa.  114, 
116. 

38.  Louisville,  etc.,  R.  Co.  v.  Bern- 
heim,  113  Ala.  489,  21  S  40r>:  Den- 
ver, etc..  R.  Co.  V.  DeWitt,  1  Colo. 
A.  419.  29  P  524;  Rogers  v.  Fargo, 
47  Misc.  155,  93  NYS  650. 

[a]  KeconslgiilnK'  order  for  differ- 
ent destination. — A  carrier  accepting 
a  shipment  to  a  point  on  its  own 
line.  In  the  absence  of  a  special 
promise  or  a  universally  recognized 
custom.  Is  not  bound  to  obey  a  re- 
conslgnlng  order  directing  the  deliv- 
ery of  the  merchandise  In  carriage 
to  another  road  with  which  It  makes 
physical  connection  at  the  consigned 
point,  such  a  reconslgnlng  order  In- 
volving either  the  sending  of  Its  own 
cars  beyond  its  line  or  the  unloading 
and  reloading  of  such  merchandise. 
Martin-Howe  Coal  Co,  v.  IllinolB 
Cent.  R.  Co.,  142  111.  A.  80. 

37.    Dnty  to  unload  oars  AeUverea 


Pa.  114. 

Co. 


on  private  tracks  see  supra  S  120. 

Verminatlon  of  carrier's  Uablllty 
as  snch  by  placing  carload  shlpmenta 
on  sLdetraoKB  see  supra  |  326. 

38.    Banner    Grain    Co.    v.  Great 


For  later  eaiM,  dsvslopmenta  and  ekanyeB  In  the  law  see  cumulative  Annotations,  aame  title,  pageajid  note  number. 
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lion.™  Receiving  and  delivering  freight  on  spur 
tracks  of  private  individuals  is  purely  a  matter 
of  contract  to  which  either  party  may  attach  any 
condition  desired."  And  it  has  been  held  that  the 
fact  that  it  has  been  the  custom  and  practice  of  the 
carrier  to  place  consignments  billed  for  private 
si>ur  tracks  on  such  tracks  will  not  prevent  the 
earrior  from  changing  its  manner  of  delivering  con- 
signments by  making  delivery  on  a  switch  instead 
of  on  the  private  spur,  provided  notice  of  such  ac- 
tion is  given  to  the  consignee;  such  notice,  how- 
ever, is  necessary.*^ 

[  $  357]  c.  Acceptance  at  Place  Other  Tban  Des- 
ttnation  Specified.  While  the  owner  of  the  goods 
is  under  no  circumstances  required  to  receive  them 
before  arrival  at  destination/'  he  may  accept  them 
at  any  place  before  or  after  arrival  at  destination, 
and  this  acceptance  will  work  a  discharge  of  the 
carrier  from  further  liability.*'  The  place  of  de- 
livery may  always  be  varied  with  the  assent  of  the 
owner  of  the  property,  and  if  he  interferes  to  con- 
trol or  direct  in  the  matter  he  assumes  the  respon- 
sibility.** So  it  has  been  held  that,  while  a  con- 
signee should  be  notified, of  the  arrival  of  goods  at 
a  place  other  than  the  destination  contracted  for, 
if  he  directs  the  goods  to  be  forwarded  to  another 
place  and  receives  them,  this  acceptance  amounts 
to  a  waiver  of  the  carrier's  liability  for  an  erroneous 
delivery.*^  The  acceptance  of  goods  from  the  car- 
rier at  an  intermediate  point  will  not  free  the  car- 
rier from  responsibility  for  damages  already  in- 
curred.** An  offer  to  receive  at  an  intermediate 
point  on  conditions  which  are  refused  will  not 


temunatc  the  carrier's  liability  nor  its  duty  to 
deliver  at  the  original  destination.*' 

[$  358]  d.  Duty  to  Deliver  at  Usual  Place  at 
Destination  for  Making  Delivery — (1)  Statement 
of  Bnle.  The  place  where  property  is  to  be  deliv- 
ered by  a  carrier  is  at  the  usual  place  for  making 
such  delivery  at  the  point  of  destination,**  unless, 
as  may  be  done,  a  specified  place  is  expressly  stipu- 
lated for  in  the  contrat-t  of  shipment,*'  or  unless 
delivery  at  the  usual  place,  such  as  the  carrier's 
freight  depot,  is  waived."*"  And  where  the  carrier 
has  completed  the  contract  of  shipment,  it  is  not 
bound  to  deliver  the  loaded  cars  containing  the 
goods  shipped  to  another  carrier  in  the  city  of  des- 
tination to  be  transported  by  its  line  across  the 
city  in  the  absence  of  any  custom  requiring  it." 
Ordinarily  the  usual  place  is  the  station  or  the 
warehouse  where  goods  are  customarily  unloaded 
and  delivered.'*  But  a  railroad  company  is  not 
required  by  law  to  keep  a  warehouse  or  a  depot  at 
every  station  along  its  line,  and  may  lawfully 
stipulate,  either  expressly  or  by  implication,  that 
it  will  assume  no  liability  as  warehouseman  at  a 
flag  station  where  it  has  no  depot  nor  agent,  and 
that,  when  the  goods  have  been  delivered  on  a  sid- 
ing or  placed  on  a  platform,  delivery  will  be  con- 
sidered complete  and  the  carrier  exonerated  from 
any  further  responsibility."  The  foregoing  rule 
is  based  on  the  theory  that  a  delivery  of  this  char- 
acter is  the  only  delivery  which  it  is  within  the 
power  of  the  carrier  to  make."*  A  fortiori  is  the 
carrier  relieved  of  further  responsibility  by  a  de- 
livery of  this  character  where  the  consignee  was 


Northern  R.  Co.,  119  Minn.  68,  137 
NW  IGl.  41  L.RAN3  678  and  note; 
Gulf  Compress  Co.  v.  Alabama  Great 
Southern  R.  Co.,  100  Miss.  582.  56  S 
668;  New  York  Cent.,  etc.,  R.  Co.  v. 
General  Electric  Co..  83  Misc  629. 
146  NY3  322  [rev  on  Other  grounds 
167  App.  Dlv.  726,  153  NTS  478]; 
Brooks  Mfe.  Co.  v.  Southern  R.  Co., 
152  N.  C.  666.  68  S  24S. 

39.  New"  York  Cent,  etc..  R.  Co. 
V.  General  Blectrlc  Co,  83  Misc.  629. 
116  NYS  322  rrev  on  other  rrounds 
167  App.  Dlv.  726,  153  NYS  478]. 

40.  Gulf  Compress  Co.  v,  Alabama 
Great  Southern  R.  Co.,  100  Mlas.  582, 
56  S  666. 

41.  "Webre  v.  Texas,  etc.,  R.  Co.. 
S  La.  A,   (Orleans)  127. 

4a.  Houston,  etc.,  R.  Co.  v.  Bums, 
41  Tex.  Civ.  A.  83.  90  SW  688. 

43.  Ala. — Louisville,  etc..  R.  Co. 
V.  Gilmer,  89  Ala.  534,  7  S  654. 

Me. — Stone  v.  Waltt,  31  Me.  409, 
62  AmD  621. 

Mlsa. — Bennett  v.  Byram,  SS  Miss. 
17.  76  AmD  90. 

N.  H. — Jewell  v.  Grand  Trunk  R. 
Co.,  56  N.  H.  84. 

N.  Y. — Whitin  V.  Pendesast.  60  N. 
Y.  674;  Sweet  V.  Barney,  23  N.  Y. 
335:  Parsons  V.  Hardy,  14  Wend.  216, 
28  AmD  521. 

Oh. — Cleveland,  etc.,  R.  Co.  v.  Sar- 
rent,  19  Oh.  St.  438. 

Pa. — Reed  v.  Dick.  8  Watts  479. 

44.  Lrewts  V.  Western  R.  Corp., 
11  Mete.  (Mass.)  609;  .Tewell  v. 
Grand  Trunk  R.  Co..  55  N.  H.  84. 

45.  Haymoan  v.  Canadian  Pac.  R., 
43  Misc.  74.  86  NYS  728. 

46.  Atkinson  v.  Steamboat  Castle 
Garden.  2K  Mo.  124. 

47.  ATbuckIa  v.Thompaon.  37  Pa.  170. 

48.  Missouri,  etc,.  R  Co.  v.  Pul- 
len.  90  Ark.  182.  118  SW  702;  Sea- 
board Air- Line  R.  Co.  v.  Dixon,  140 
Ga.  804.  7*  SB  lllS;  Loeb  v,  Wfibi.-^ii 
R.  Co.,  (Mo.)  86  SW  118;  Klass 
Commn.  Co.  v.  Wabash  R.  Co.,  RO  Mo. 
A.  164. 

49.  Ark. — Missouri,  etc..  R.  Co.  v. 
Pullen,  90  Ark.  182,  118  SW  702. 

111. — Peo.  v.  Chicago,  etc.,  R,  Co.. 
55  lU.  95,  8  AmR  631  (holdlnr;  that, 
without  pr«vlou«  contract,  the  ship- 
per la  not  entitled  to  have  the  go  ode 


delivered  at  a  different  warehouse 
from  that  at  which  the  sooda  are 
usually  delivered  and  to  which  the 
carrier  has  access;  he  cannot  require 
that  the  o.irrier  provide  facilities  for 
delivery  at  a  different  warehouse); 
Dixon  v.   Dunham.  14  111.  324. 

Minn. — Banner  Grain  Co.  v.  Great 
Northern  R.  Co.,  119  Minn.  68,  187 
NW  161,  41  LRANS  678  and  note. 

MIbs. — Gulf  Compress  Co.  v.  Ala- 
bama Great  Southern  R.  Co.,  100 
Mifs.  5S2.  5(i  S  Or,C. 

N.  J — Erie  R.  Co.  v.  Wanaque 
Lumber  Co..  76  N.  J.  L.  878,  69  A 
168. 

N.  C. — Brooks  Mfg.  Co.  v.  Southern 
R.  Co..  152  N.  C.  665,  68  S  243  (hold- 
Ini?  that.  In  the  absence  of  special 
agreement,  the  carrier  cannot  be 
compelled  to  deliver  a  carload  of 
freight  on  the  prLvate  track  of  a 
consignee). 

See  also  infra  §  369. 

50.  Central  of  GeorKia  R.  Co.  v. 
Montmollen,  146  Ala.  408,  39  8  820, 
117  AmSR  68. 

[n]  WalT*r  of  to  delivery  at 

usual  plaoa  of  dallvery. — The  un- 
qualified refusal  of  a  consignee  to 
receive  goods  tendered  it  by  the  car- 
rier is  a  waiver  of  the  right  to  Insist 
on  a  delivery  at  the  usual  place  of 
delivery.  Central  of  Georgia  R.  Co. 
V.  Montmollen.  145  Ala.  468,  SS  S 
820.  117  AmSR  58. 

61.  Seaboard  Air-Line  R.  Co,  v. 
Dixon.  140  Ga.  804.  79  SE  118.  See 
also  Grand  Trunk  R.  Co.  v.  Laldlaw 
Lumber  Co..  2  OntWN  548,  18  Ont 
WR  3  10  (holding  th:it  the  rontr.T(  t 
of  the  carrier  is  completed  when  the 
cars  ri>a(;h  the  freight  terminals  of 
the  carrier,  and  no  duty  rests  on  the 
carrier  to  carry  or  to  have  the  cars 
carried  beyond  their  line  and  over 
another  line  to  the  consi^ees'  yard 
In  the  same  city,  except  as  agents 
for  ami  tm  behalf  of  the  consiRnee). 

53.  State  v.  Intoxlcatinfr  Liquors, 
102  Me.  200.  66  A  3!»3.  11  LRAXS  550 
and  note;  Norway  Plains  Co.  v.  Bos- 
ton, etc.,  Tt.  Co..  1  Gray  fMass.)  2G3, 
fil  AmD  423;  Loeb  v.  Wabash  R.  Co.. 
(Mo  )  85  SW  118;  Gashweiler  v.  Wa- 
bash, etc..  R.  Co..  83  Mo.  112.  53 
AmR  5&8;  Holtsclaw  v.  Duff,  27  Ho. 


392;  Klass  Commn.  Co.  v.  Wabash 
R.  Co..  80  Mo.  A.  164. 

"When  railways  took  the  place  of 
conveyances  drawn  by  animals,  ne- 
cessity required  the  relaxation  of 
this  rule  so  as  to  allow  of  the  sub- 
fltilutlon  In  place  of  personal  de- 
livery a  delivery  at  the  warehouse 
or  depot  provided  by  the  companies 
for  the  storage  of  goods."  State  v. 
Republican  \'^ney  R.  Co.  17  Nebp. 
647.  666.  24  NW  S29.  62  AmR  424. 

03.  Southern  R.  Co.  V.  Barclay,  1 
Ala.  A.  348,  56  S  26;  71111  v.  St.  Louis, 
etc.,  R.  Co„  67  Ark.  402.  55  EW  21U; 
Morrison  Tent,  etc.,  Co.  v.  Illtnols 
Cent.  B,  Co..  190  Mo.  A.  CT,  176  PW  220 
(holding  further  that,  wh-^  -c  a  b-ll  of 
ladltigr  authorized  a  carrier  to  deposit 
goods  on  the  platform  at  stations 
where  it  had  no  agent,  the  fact  that 
it  placed  goods  in  a  warehouse  on 
the  platform  was  not  a  conversion, 
rendering  It  liable  for  their  unex- 
plained loss,  it  appearing  that  the 
key  to  the  warehouse  was.  for  the 
convenience  of  consignees,  left  with 
a  householder  in  the  vicinity):  AHam 
V.  Pennsylvania  R.  Co..  183  Pa,  174. 
38  A  709,  39  LRA  635. 

[a]  Zmpliea  contract  lllnstrated. — 
Where  goods  are  shipped  to  a  place 
where  there  Is  a  sidetrack  but  no 
station  or  agent  of  the  carrier,  which 
fact  Is  known  to  the  consignee,  and 
the  failure  to  employ  an  agent  is  not 
.shown  to  be  unreasonable  in  view  of 
the  condition  of  the  company's  busi- 
ness, leaving  the  car  of  goods  on  the 
sidetrack  constitutes  a  good  delivery 
atid  relieves  the  company  from  fur- 
ther responsibility.  South,  et';..  Al.i- 
hama  R.  Co.  v.  Wood.  66  Ala.  1C7. 
173,  41  AmR  749  (where  the  court 
said:  "When  the  consignee  was  in- 
formed that  there  was  no  agent  of 
the  company  there,  he  was  virtually 
told  that  there  would  be  no  custody 
of  the  goods  by  the  carrier  after 
arrival.  The  shipment,  after  such 
knowledge,  was  an  assent,  on  the 
part  of  the  shipper,  to  the  implied 
conditions"):  Reid  v.  Southern  R.  Co., 
149  N.  C,  423.  63  SR  112. 

04.  Louisville,  etc..  It.  Co.  Vk  Qll- 
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present  when  the  car  was  pla4!ed  on  the  sidetrack 
and  assumed  control  of  the  goods,  and  removed 
part  of  them,  failing  then  to  r^ove  the  balance, 
subsequently  burned  in  the  car,  merely  from  lack 
of  conveyances.^^ 

3^9]  (2)  B-nle  as  Affected  by  Special  Con- 
tract. If  goods  are  accepted  for  delivery  at  a  speci- 
fied warehouse,  or  other  particular  place,  the  car- 
rier is  bound  to  deliver  at  such  place,  although  it 
is  not  the  ordinary  place  for  delivery  at  that  des- 
tination.^ But  when  it  has  so  delivered  the  goods, 
it  is  exonerated  from  subsequent  loss,  although 
they  never  came  into  the  poasession  of  the  oon- 
signee  or  the  owner.^' 

360]  (3)  Rule  as  AJFected  by  Statute.  -  Un- 
der some  statutes  railroad  companies  are  expressly 
prohibited  from  making  delivery  of  grain  in  bulk 
which  they  may  have  received  for  transportation 
into  any  warehouse  other  than  that  to  which  it  is 
consigned  except  when  the  owner's  or  the  eon- 
aigncc's  assent  has  been  obtained."  Such  statutes 
apply  only  to  shipments  of  grain,^"  and  are  limited  to 
cases  where  grain  is  shipp^  in  bulk,""  and  to  eases 
where  the  warehouse  or  the  elevator  to  which  the 
grain  is  consigned  is  not  located  near  the  carrier's 


tracks  nor  near  tracks  over  which  it  has  a  ri^t 
of  way."  The  statute  has  no  application  to  cases 
in  which  the  grain  was  not  originally  consigned  to 
a  particular  eievatar  at  the  time  of  shipping.  A 
mere  demand  by  the- consignee  at  the  place  of  des- 
tination that  the  grain  be  delivered  at  a  particular 
warehouse  is  not  enough  to  render  the  company 
subject  to  the  penalties  of  the  statute.** 

[$  361]  2.  Duty  to  Deliver  at  Suitable  Place 
for  Receipt  of  Ooods  by  Consignee.  In  addition  to 
the  duty  already  mentioned  to  deliver  at  the  des- 
tination specified  in  the  contract  of  shipment  and 
at  no  other  place,  it  is  the  further  duty  of  the  car- 
rier, when  the  goods  have  reached  their  proper 
destination,  to  deliver  tliem  at  a  place  safe  and 
reasonable  for  the  consignee  to  receive  them.**  Or- 
dinarily it  is  a  question  for  the  jury  under  the  cir- 
cumstances of  each  particular  ease  to  determine^ 
under  proper  instructions  from  the  court,  what 
would  bo  a  reasonable  place  for  delivery."  How- 
ever, if  the  consignee  accepts  a  delivery  of  the  ship- 
ment at  a  place  or  in  a  manper  different  from  what 
the  law  would  require  of  the  carrier,  be  thereby 
waives  his  right  to  demand  delivery  at  a  different 


0B.  Brannfleck  v.  Mobile,  etc.,  R. 
Co..  184  Ala.  546,  63  S  9&4.  See  also 
supra  1  367  notes  44,  45. 

8S.  III. — Chicago,  etc.,  R.  Co.  v. 
National  RI..  etc.,  Co..  163  111.  70,  88 
NE  915;  Vincent  v.  Chicago,  etc..  R. 
Co..  49  III.  33. 

N.  Y. — Loomls  v.  New  York  Cent.. 
etc..  R.  Co.,  214  N.  Y.  447.  108  NE 
837  [rev  153  App.  Dlv.  938  mem,  138 
NYS  1126  memj  (holding  that,  where 
a  hill  of  lading  for  a  shipment  of 
freight  to  a  large  city  contained  the 
name  of  the  street  under  that  of  the 
consignee,  ff  the  street  named  wa» 
merely  descriptive,  the  consignee  Is 
not  bound  to  deliver  the  goods  there, 
but  if  It  was  descriptive  of  the  sta- 
tion at  which  the  shipment  was  to 
be  delivered  the  goods  must  be 
tendered  at  that  point):  Price  v, 
Oswego,  etc..  It.  Co.,  BO  N.  Y.  213,  10 
AmR  475. 

N.  C. — Brooks  Mfg.  Co.  v.  South- 
ern R.  Co.,  152  N.  C.  665,  6S  SE  243 
(holding  further  that  a  carrier  haul- 
ing Its  cars  on  to  the  private  track 
of  the  consignee  for  unloading  must 

filace  the  oar  in  such  a  position  that 
t  may  he  accessible  for  unloading). 

Tex. — Texas,  etc.,  R.  Co.  v.  Drls- 
kell,   (Civ.  A.)   128  SW  469. 

Wis.— The  Steamship  Sultana  v. 
Chapman,  5  Wis.  454. 

See  a1f!o  Pupra  5  358  note  49. 
Tal  lUuBtratloitSir — (l)  Where  a 
railroad  company  contracts  to  de- 
liver a  car  of  lumber  to  the  consignee 
in  a  specified  part  of  a  city,  a  tender 
of  the  lumber  to  the  consignee  at  its 
station  in  the  city  Is  not  a  compli- 
ance with  its  undertaking,  and  its 
failure  to  deliver  In  the  part  of  the 
city  apecified  is  a  breach  of  Us  con- 
tract, so  that  a  sale  of  the  lumber 
for  charges  claimed  to  be  due  there- 
on was  a  conversion  thereof,  which 
made  it  liable  to  the  shipper  for  Its 
value,  Texas,  etc..  R.  Co.  v.  Driskell. 
(Tex.  Civ.  A.)  128  SW  466.  (2) 
Where  defendant  railroad  agreed 
with  plaintiff,  the  consignee  of 
freight,  that  without  extra  charge  It 
would  send  certain  cars  consigned 
to  plaintiff,  and  which  had  not  ar- 
rived, to  his  place  of  business  over 
the  roads  of  connecting  carriers,  In- 
stead of  sending  them  directly  to  de- 
fendant's "hold"  tracks,  defendant 
continued  to  sustain  the  relation  of 
common  carrier  to  plalntirT,  and  was 
liable  for  the  loss  resulting  from 
failure  to  promptly  deliver  the  cars, 
although  such  failure  was  caused 
by  the  refusal  of  connecting  carriers 
to  receive  the  cars.  Cohen  v,  Mla- 
Bourl.  etc..  R.  Co.,  126  Mo.  A,  244. 
102  SW  1029. 


[b]  BUI  ot  ImMbm  eotttrtila  mm 
agMiut  iTiftTlnt-— (' )  A  provision  In 
the  bill  of  lading  as  to  destination 
will' control  even  as  against  marks 
on  the  goods.  Moore  v,  Henry,  18 
Mo.  A.  35.  (2)  But  where  the  bill 
of  lading  was  for  transportation  to 
"li^ast  St.  Louis  station,"  It  was  held 
that  such  speetflcatton  would  not 
overcome  the  Implied  agreement 
arising  from  the  marka  on  tne  goods 
to  carrv  to  St.  Loula  as  the  ultimate 
destination,  which  was  beyond  the 
carrier's  line.  Wabash,  etc.,  R.  Co. 
V.  Jaggerman,  115  111.  407,  4  NE  641, 

[cl  Onatom. — (1)  If  the  place  is 
specified  in  the  hill  of  lading,  evi- 
dence of  a  custom  to  unload  else- 
where is  not  admissible.  Cox  v. 
Peterson,  30  Ala.  608,  68  AmD  145. 
(2)  But  by  custom  the  place  of  un- 
loading within  the  limits  of  the  gen- 
eral place  of  destination  may  be 
determined.  Reiss  v.  Texas,  etc.,  R. 
Co.,  98  Fed.  533,  39  CCA  149;  Walker 
V.  Keenan,  73  Fed,  755,  19  t:CA  668. 

57.  Graff  v.  Bloomer.  9  Pa.  114; 
Newby  V.  Ford.  S6  Pa.  Super.  634. 
And  see  HIU  v.  St.  Louis,  etc.,  R. 
Co..  67  Ark.  402,  55  SW  216  (delivery 
on  sidetrack  as  stipulated  In  bill  of 
lading  is  a  suiflclant  delivery). 

68.  Vincent  v.  Chicago,  etc.,  R. 
Co..  49  111.  33. 

[a]  Am  to  tlia  fisage  at  DnlntlL,  as 
to  the  delivery  of  w-neat  to  a  public 
warehouseman  see  Arthur  v.  St. 
Paul,  etc.,  R.  Co..  38  Minn.  95,  35 
NW  718.  And  see  Galesburg,  etc., 
H.  Co.  V.  West.  108  111.  A.  504  (hold- 
ing, under  statute,  that  grain  must 
be  delivered  at  the  elevator  to  which 
consigned,  and  that  leaving  it  on  a 
sidetrack  is  not  aufflcient). 

69.  Stetlcr  v.  Chicago,  etc..  R. 
Co  .  49  Wis.  609,  6  NW  303. 

eo.  Chicago  R.  Co.  V.  Stanbro,  87 
III.  195. 

61.  Hoyt  V.  Chicago,  etc.,  R.  Co., 
93  111.  601;  Stetler  v.  Chicago,  etc, 
R.  Co.,  49  Wis.  609.  6  NW  803. 

63.  Chicago,  etc.,  R.  Co.  v.  Stan- 
bro. 87  111.  195. 

63.  Ala. — Greek-American  Produce 
Co.  V.  Illinois  Cent.  R.  Co.,  4  Ala.  A. 
377.  58  S  994.  - 

Ga, — Southern  R.  Co.  v.  Horgan,  16 
Ga,  A.  fill.  85  SE  93:J. 

Ky. — Lewis  v.  Loulavllle,  etc.,  R. 
Co..  135  Ky.  361.  122  SW  184,  26  LRA 
NH  938.  21  AnnCas  527. 

Mo. — Yount  V.  Wabash  R.  Co..  136 
Mo.  A.  697,  119  SW  1;  Russell  Grain 
Co.  V.  Wabash  R.  Co..  114  Mo,  A.  488. 
89  SW  908;  n,  Klass  Commn.  Co.  v. 
Wabaah  R.  Co..  80  Mo.  A.  164. 

N.  H. — Jewell  V.  Grand  Trunk  R. 
Co..  55  N.  H.  84. 


N.  C. — Brooks  Mfg.  Co.  v.  Southern 
R.  Co.,  152  N.  C.  685,  68  SB  243 

Tex. — Morgan  v.  Dibble.  29  Tex. 
107.  94  AmU  264. 

See  also  supra  !  358. 

[a]  Tlma,  (1)  where  a  hogshead  of 
molasses,  instead  of  being  landed  on 
a  platform,  the  usual  place  for  heavy 
artlclea,  was  lost  in  an  attempt  to 
deliver  it  to  pialntirr  at  an  unusual 
and  unfit  place,  the  company  was 
held  responsible.  Benhow  v.  North 
Carolina  R.  Co.,  61  N.  C.  421,  98 
AmD  76.  (2)  Where  a  carrier's 
agent  consented,  when  re<iuested,  to 
place  a  car  of  perishable  fruit  in 
position  for  unloading  and  failed  so 
to  do  and  the  fruit  decayed,  the  car- 
rier was  liable  for  his  negligent 
failure.  Texas,  etc..  R.  Co.  v.  Fayne, 
(Tex.  Civ.  A.)   156  SW  1126. 

[b]  BBcot  of  lal*  befora  dtUvery. 
— A  sale  of  goods  In  the  possession 
of  a  carrier  after  arrival*  at  destlnit- 
tlon,  but  before  delivery,  did  not  re- 
lieve the  carrier  from  the  duty  to 
the  buyer,  derived  from  the  con- 
signee, to  place  the  goods  In  a  posi- 
tion of  accessibility  for  delivery. 
Ru.ssell  Grain  Co.  V.  Wabash  R.  Co.. 
114  Mo.  A.  488.  89  SW  908. 

[ci  Track  «eUT«ry^-Code  (1907) 
S  5604,  providing  that  railroad  com- 
panica  shall  deliver  freight  at  their 
depots  or  warehousea,  or.  In  case 
of  "trafk  delivery,"  shall  plare 
loaded  cars  at  an  accessible  place  for 
unloading  within  twenty-four  hours 
after  arrival,  by  the  words  "track 
delivery"  meana  tracks  maintained 
by  the  railroad  companies  at  an  ac- 
cessible place  for  unloading  for  the 
purpose  of  delivering  freight  In  car- 
load lots.  Greek- American  Produce 
Co.  V.  Illinois  Cent,  R.  Co..  4  Ala.  A. 
377.  58  S  994. 

[d]  Frssantatloii  of  bill  of  ladinir 
a«  condition  praoadeut  to  dallTarr. — 
A  carrier  not  authorized  to  deliver 
the  goods  until  the  presentation  of 
the  bill  of  lading  need  not  place  the 
car  containing  the  goods  on  the  de- 
livery track  until  the  person  entitled 
to  the  goods  Is  prepared  by  the  pre- 
sentation of  the  bill  of  lading  to  re- 
ceive the  goods.  Lyons  v.  New  York 
Cent.,  etc.,  R.  Co..  iSfi  App.  Dlv.  90S, 
120  NYS  1133. 

[e1  Tender  of  frelglit  cliargcs  as  » 
condition  proocdent. — The  consignee 
is  not  required  to  tender  freight 
charges  In  advance  of  a  demand  that 
a  "solid"  car  be  so  placed  as  to  make 
its  unloading  practicable.  Southern 
R.  Co.  v.  Morgan,  16  Ga.  A.  617,  85 
SE  933. 

64.  .lewell  V.  Grand  Trunk  R.  Co., 
56  N.  H.  84. 


For  later  easM,  davalopments  and  oliABgas  in  the  law  see  cumulative  Annotatlona.  same  title,  pa  _ 
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place  or  in  a  different  manner,  and  cannot  hold  the 
carrier  liable  for  losses  oecnrring  in  the  course  of 
a  removal  from,  sneh  place  of  delivery,  although 
they  might  not  have  occurred  had  a  proper  deliv- 
crv  been  made.*^ 

*[$  362]  P.  Storaffe.  While  it  may  be  the  duty 
of  the  consignee  ,to  be  present  to  receive  the  goods 
when  ready  for  delivery,*"  yet  the  carrier  cannot 
abandon  the  goods  for  failure  of  the  consignee  to 
appear  and  claim  thera;  it  must  store  or  ware- 
house them.®' 

[J  363]  G.  Opportunity  to  Inspect."  The  con- 
signee has  the'  right  to  examine  the  goods  before 
apceptiiig  detivory;*®  and  this  doctrine  applies  to 
interstate  as  well  as  intra-state  shipments,  there 
being  nothing  in  the  Carmaek  amendment  which 
restricts  this  right.™  If  unloading  is  essential  for 
that  purpose,  the  duty  rests  on  the  carrier  to  un- 
load." The  lawful  holder  of  the  bill  of  lading  has 
a  right  to  inspect  the  consignment  at  a  sidetrack 
designated  in  the  bill  of  lading  and  cannot  be  re- 
(juired  to  make  the  inspection  on  another  sidetrack 

66.  Jewell  V.  Qrand  Trunk  R.  Co., 
55  N.  H.  84. 

6«.  The  Mill  Boy.  13  J"ftd.  181,  4 
llcCrary  383;  Gulf  City  Conatr.  Co. 
V.  Louisville,  etc.,  R.  Co.,  121  Ala. 
621,  25  S  579;  Pickering  v.  Weld,  159 
Mass.  522,  34  NE  1081. 

67.  See  Infrn.  S  3Hfi. 

68.  Klglit  of  eoaatfaaa  of  O.  O.  S. 
sbiinncnt   to   laapoeBon   see  infra 

as.  U.  S.— Brad  street  v,  Heran,  3 
F.  Cas.  No.  1,792,  Abb.  Adm.  209  [aff 
3  P.  Cas.  No.  1.792a,  2  Blatohf.  1161; 
Dibble  V.  Morgan,  7  P.  Caa.  No.  3,R81. 
1  Woods  406;  The  Mary  Washington. 
16  P.  Cas.  No.  9,229,  1  Abb.  1.  Chase 
125. 

Iowa. — Skinner  v.  ChJcaso,  etc.,  R. 
Co..  12  Iowa  191. 

La. — ^Burkenroad  Goldsmith  Co.  v. 
Illinois  Cent.  R.  Co.,  138  La.  81.  70 
A  44. 

Minn. — Christian  v.  First  Div.  St. 
Paul,  etc.,  K.  Co..  20  Minn.  21. 

N.  T. — Earnest  v.  Delaware,  etc.. 
R.  Co..  149  App.  niv.  330.  134  NYS 
323;  Herrick  v.  Gallagher,  60  Barb. 
5<;e :  Clark  v.  Masters.  14  N.  T. 
Super.  117;  Brand  v.  Weir,  27  Mlac. 
212.  57  NTS  741. 

X.  C. — Sioan  v.  Carolina  Cent.  R. 
Co.  126  N.  C.  487.  36  SE  21.  See 
alpo  Elm  City  Lumber  Co.  v.  Atlantic 
Coast  Line  R.  Co..  171  N.  C.  182.  88 
SB  139  (holding  that  a  railroad  com- 
pany properly  allowed  Inspection, 
where  the  shipper  sent  out  circular 
letters  that  it  would  allow  inspec- 
lirtn.  but  the  bill  of  lading  prohibited 
inspection  without  the  shipper's 
written  permls.sion). 

la]  CarloaA  lots. — Every  consignee 
is  entitled  to  an  inspection  of  goods 
shipped  In  carload  lots,  before  he  Is 
buund  to  accept  or  reject  the  ship- 
ment. Burkenroad  Goldsmith  Co.  v. 
Illinois  Cent.  R.  Co.,  138  La.  81,  70 
S  44. 

70.  Kame.st  v.  Delaware,  etc..  R. 
Co..  145  Apr).  Div.  330,  134  NYS  323. 

71.  Hudson  River  Lfjrhter.Tee  Co. 
V.  Wheeler  Condenser,  etc..  Co..  93 
Feii.  374  (holding,  however,  that  it 
i."!  only  the  unldading  neressary  to 
place  the  goods  In  the  possession  of 
the  consignee  which  la  required  of 
the  carrier). 

72.  Scnvern  v.  Chicago,  etc.,  R. 
Co..  ^89  III.  A.  12«. 

73.  Kingman  St,  Louis  Imnl.  Co. 
T.  Southern  R,  Co,,  133  Mo.  A.  317, 
1:2  SW  721. 

74.  See    grenerally    Customs  and 
lN.igeK  [12  Cyc  1028]. 

VMOkg*  or  onatom  aa  affMtinr  da- 
UvwT  tty  ozprMS  oompanlcs  see 
irfra  f  367. 

75.  U.  S. — Pevato  v.  Eight  Hun- 
dred and  Twenty-Three  Barrels  of 
Plumbago.  20  Fed.  510;  The  Mill  Boy, 
13  Fed.  ISl.  4  MoCrary  383;  Field 
T.  The  Lovett  Peacock,  9  F.  Cas.  No. 


which,  by  the  rules  of  the  railroad  known  to  such 
holder,  has  been  set  aside  for  inspection.^'  How- 
ever, the  delivery  of  cars  of  goods  at  the  proper 
place  for  inspection  by  the  consignee  releases  the 
carrier  from  liability  as  a  common  carrier,  unless 
the  consignee,  on  inspection,  rejects  the  freight 
and  notifies  the  carrier  to  that  effect." 

[$  364]  H.  Usage  or  Onstom  sb  Affecting  De- 
livery.'* The  duty  of  the  carrier  as  to  making  de- 
livery may  be  determined  by , established  custom  or 
well-known  usage  which  will  be  binding  on  the 
shipper  and  the  consifrnee."  Thus,  the  place  of  de- 
livery may  bo  determined  by  usage.'*  And  the 
usage  being  established  that,  in  the  case  of  a  oon- 
signment  of  goods  to  a  particular  person,  the  owner 
or  the  shipper  could  not  require  the  carrier  to  de- 
liver the  goods  in  different  parcels,  an  offer  by  the 
carrier  to  deliver  all  the  goods,  within  a  reasonable 
time  and  in  proper  business  hours,  at  whatever 
place  the  owner  or  the  shipper  might  direct,  dis- 
charges the  carrier  from  bis  extraordinary  lia^ 
bility."    So  where  a  local  custom  required  the 


4,768;  The  Richmond,  20  P.  Caa.  No. 
11,796.  1  Bias.  49. 

Ala.~-Stone  v.  Rice,  BH  Ala.  95; 
Alabama,  etc,  R.  Co.  v.  Kldd,  29  Ala. 
221, 

Colo. — Denver,  etc.,  R,  Co.  v.  De 
Witt,  1  Colo.  A,  419,  29  P  524. 

111. — Indianapolis,  etc..  R.  Co.  v. 
Murray,  72  III:  128;  Cahn  v.  Michi- 
gan Cent.  R.  Co.,  71  111.  96;  Chicago, 
etc.,  R.  Co.  V.  Kendall.  72  111.  A.  105. 

Tnd. — Pittsburgh,  etc.,  R.  Co.  v. 
Nash,  43  Ind.  423. 

Iowa.- — Angle  v.  Mississippi,  etc., 
R.  Co..  9  Iowa  487. 

Mp. — State  V.  Intoxicating  Liquors, 
102  Me.  206,  66  A  393,  11  LRANS 
550. 

Mass. — Forbes  v.  Boston,  etc.,  R. 
Co..  133  Mass.  154. 

Mich. — Oates  v.  Detroit,  etc.,  R. 
Co..  158  Mich.  477,  122  NW  1078. 

Mo. — Plndell  v.  St.  Louis,  etc,  R. 
Co..  41  Mo.  A,  84. 

N.  H. — Stimson  v.  Jackson,  68  N. 
H.  138. 

N.  Y. — Blossom  V.  Champion,  37 
Barb.  554;  Hempstead  v.  New  York 
Cent.  R.  Co..  28  Barb.  486;  Atlantic 
Nav.  Co.  v.  Johnson,  27  N.  Y.  Super. 
474. 

Pa. — McMasters  v.  Pennsylvania  R. 
Co..  09  Pa.  874,  8  AmR  264. 

S.  C. — Galloway  v.  Hughes,  17  S. 
C.  L.  553. 

Utah.— Sharp  v,  Clark,  13  Dtah 
510,  45  P  566. 

W.  Va. — Hutchinson  v.  U.  3.  Ex- 
press Co..  63  W.  Va.  128.  59  SE  949. 
14  LRANS  393. 

And  see  Conley  v.  Canadian  Pae. 
R.  Co.,  32  Ont.  258. 

"If  not  In  contravention  of  estab- 
lished rules  of  law  and  In  the  ab- 
sence of  any  provision  to  the  con- 
trary, a  local  or  special  custom  regu- 
lating the  delivery  of  Koods  formn 
part  of  the  contract  of  shipment." 
South  Deerfleld  Onion  Storage  Co.  v. 
New  York.  etc..  R.  Co.,  222  Mass. 
535,  537,  111  NE  367. 

[a]  Zioeal  nsam  must  be  afflrma- 
tlvely  established.  Rowland  v.  Miln, 
2  Hilt.   (N.  T.)  150. 

fb]  Xtong  MtabUslioa.  imiroriii,  and 
woU-Knowu  luag*  as  to  the  mode  of 
delivery  is  a  part  of  the  contract. 
The  Richmond.  20  P.  Cas,  No,  11,796. 
1  Biss.  49. 

76.  U.  S. — The  Boston,  3  P.  Cas. 
No.  1.671,  1  Lowell  464;  Bradstreet 
V.  Heran,  3  F.  Cas,  No.  1,702,  Abb. 
Adm.  209  faff  8  F.  Cas.  No.  I,i9::a,  2 
Blatchf,  116]. 

Mass. — Washburn  Crosby  Co.  v. 
Boston,  etc.,  R.  Co.,  180  Mass.  252. 
62  NE  500;  Packard  v.  Earle.  113 
Mass.  28U. 

N.  H. — Stimson  v.  Jackson.  58  N 
H.  138. 

N.  T. — ^Atlantic  Nav.  Co.  v.  John- 
son, 27  N.  Y.  Super.  474. 

N,  C. — Homesly  v.  Ellas,  66  N.  C. 


380. 

Tex, — Texas,  etc.,  R.  Co.  v.  Coggin, 
44  Tex.  Civ.  A.  423,  99  SW  1052. 

Fa}  ApplieaUon  and  Umltallon  of 
mle^— <1)  In  an  action  against  a 
railroad  company  for  the  value  of  a 
carload  of  cotton  destroyed  by  fire 
after  Its  receipt  at  the  station  of 
destination,  evidence  that  the  com- 
pany had  built  a  private  spur  track 
to  the  consignee's  sheds  and  had 
adopted  a  custom  of  delivering  car- 
load shipments  to  such  consignee  by 
spotting  the  cars  on  such  track  next 
to  the  shed  was  not  incompetent  as 
varying  or  contradicting  the  bill  of 
lading,  which  provided  that  the  con- 
tract was  accomplished  and  that  the 
company's  liability  .should  terminate 
on  the  arrival  of  the  cotton  at  the 
station  of  delivery,  and  that  there- 
after the  company  would  be  liable 
only  as  warehouseman,  since  a  gen- 
eral custom  or  well  established  usago 
becomes  a  part  of  the  contract  and 
governs  as  to  the  place,  time,  and 
mode  of  making  deliverv.  Arkansas 
Midland  R.  Co.  v.  Premier  Cotton 
Mills,  109  Ark.  218,  158  SW  148.  (2) 
Where  a  railroad  contracting  to  haul 
logs  to  a  city  at  a  specified  rate  had 
established  a  custom  as  to  the  place 
of  delivery  of  carloads  of  logs  and 
other  carload  freight,  and  such  cus- 
tom continued  for  some  time  after 
the  making  of  the  contract,  delivery 
must  be  made  according  to  such  cus- 
tom, especially  where  a  delivery  at 
another  place  would  be  lmpra'"iicab1e. 
Gates  V.  Detroit,  etc.  R.  Co..  158 
Mich.  477.  122  NW  1078.  (3)  That 
a  railroad  company  had  been  accus- 
tomed in  behalf  of  a  firm  to  switch 
to  its  sidetrack,  to  be  unloaded  for 
the  consignee,  cars  of  Ice  brought  to 
destination  by  another  railroad  com- 
pany, did  not  make  the  former  liable 
In  damages  for  refusal  to  continue 
the  practice,  with  or  without  notice 
that  the  practice  would  be  discon- 
tinued, where  ft  did  not  appear  that 
because  of  the  practice,  and  a  belief 
that  It  would  be  continued,  the  tinxi 
did  something  by  which  it  suffered 
injury  on  a  discontinuance  of  the 
practice  without  reasonable  notice, 
and  that  no  such  notice  was  eiven. 
Western,  etc.,  R.  Co.  v.  Halg,  136  Ga. 
491,  71  SE  792. 

tb]  DellTWT  on  prlvi^  traolc — 
ere  a  carrier  received  and  deliv- 
ered freight  on  private  spur  tracks, 
generally  under  contracts  between 
the  parties.  It  did  not  show  a  cus- 
tom Impo.sing  on  the  carrier  n  duty 
to  deliver  or  receive  freight  on 
private  spur  tracks,  if  such  a  duty 
could  be  created  by  custom.  Gulf 
Compre.ss  Co.  v.  Alabama  Great 
Southern  R.  Co.,  100  Miss.  582,  56 
S  666. 

77.  The  Richmond,  20  F.  Cas.  No. 
11,796,  I  Hiss.  49, 
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railroad  compfuiy  to  notify  the  shipper  within  forty- 
eight  hours,  if  unable  to  make  delivery,  and  per- 
ishable goods  were  kept  in  a  closed  car  for  fourteen 
days  without  notice  to  the  shipper,  the  jury  could 
find  that  the  loss  was  caused  by  the  carrier's  negli- 
gence.'* But  a  custom  or  usaffc  relied  on  must  not 
be  unreasonable  or  contrary  to  public  policy,''  nor 
may  it  be  contrary  to  the  terms  of  the  contract,*' 
and  it  must  bo  of  such  character  that  the  consignee 
is  chargeable  with  notice  thereof." 

[$  365]  I.  Personal  Delivery*^— 1.  In  (Jeneral. 
At  common  law  and  before  the  introduction  of  rail- 
road carriers  a  common  carrier  by  land  was  com- 
pelled to  make  delivery  to  the  consignee  in  person, 
either  .at  his  residence  or  place  of  business,  and  the 
delivery  elsewhere  would  not  operate  to  discharge 
the  carrier  from  liability,  unless  a  special  contract 
or  usage  to  the  contrary  could  bo  shown.*^  How- 
ever, if  such  a  contract  or  usage  could  be  shown,  a 
delivery  in  accordance  therewith  would  discharge 
the  carrier  from  liability,  unless  its  provisions  were 
such  as  to  render  it  unrea.sonablc.**  And  the  com- 
mon law  later  relaxed  the  earlier  rule  requiring 
personal  delivery  by  the  carrier,  as  the  character 
and  the  quantity  of  freight  chancred.^ 


[i  366]  S.  Railroad  and  Special  Transportation 
Oompanies.  In  the  absence  of  speeiai  contract  re- 
quiring it,""  no  duty  rests  on  railroad  companies 
to  make  personal  .delivery.  They  have  no  faeilitiee 
for  taking  the  goods  to  the  residence  or  place  of 
business  of  the  consignee,  and  the  general  usage  of 
their  business  does  not  require  them  so  to  do." 
The  common-law  requirement  that  carriers  by  land 
are  bound  to  deliver  or  tender  goods  to  the  con- 
signee at  his  residence  or  place  of  business  has 
never  been  applied  to  railroads.  They  are  bound 
only  to  carry  the  goods  to  the  depot  or  station  to 
which  they  are  destined,  and  there  to  put  them  in  a 
warehouse  or  other  place  of  safety  and  to  hold  them 
ready  for  delivery  when  called  for.*'  The  same  prin- 
ciple is  applicable  to  speeiai  transportation  com- 
panies.^ But  although  the  common-law  rule  requir- 
in^  an  actual  delivery  to  tho  consignee  was  relaxed 
in  the  case  of  railroad  companies,  owinj;  to  their  in- 
ability arising  out  of  their  methods  of  transportation 
to  make  such  delivery,  the  reason  for  the  relaxation 
ceaFcs  when  the  consi^ee's  place  of  business  to 
whieh  tlie  goods  are  directed,  adjoins  tho  company's 
tracks,  and  the  courts  rctym  to  the  original  rule 
and  exact  an  actual  delivery  in  snch  eases.*** 


78.  South  Deerfleld  Onion  Stor- 
age Co,  V,  New  York,  etc.,  R,  Co., 
222  Mass.  535,  111  NE  867. 

79.  Liverpool,  etc..  Steam  Co.  v. 
Suitter,  17  Fed.  696;  Reed  v.  Rfch- 
Ardaon.  98  Mass.  216,  93  AmD  155: 
■Oatrander  v.  Brown,  IB  Joniiu.  tN. 
Y.)  39,  8  AmD  211. 

80.  Myriok  v.  Mlchluan  Cent.  R. 
■Co.,  17  P,  Caa.  No.  10.001,  9  Blsa.  44 
(rev  on  other  grounds  107  IT.  S.  102. 
27  L.  ed.  32B];  Bank  of  Commerce 
V.  Bissell,  72  N.  T.  616  mem,  G16  menS 
(where  It  was  said  "that  If  the  cus- 
tom was  eatabllshed  ft  could  not 
subvert  a_po3ltive  unambiguous  con- 
tract"): C(»llender  v.  Dtnsmore,  55 
N.  T.  200,  14  AmJt  224;  Pennsylvania 
R.  Co.  V.  Stern.  119  Pa.  24,  12  A 
-159.  4  AmSH  626. 

81.  North  Pennsylvania  R.  Co.  V, 
Commercial  Nat.  Bank,  123  U.  S. 
727,  8  set  266.  31  L.  ed.  287;  Central 
R.,  etc.,  Co.  V.  Anderson,  58  Ga.  393: 
Steamboat  Albatross  v.  Wayne,  Ifi 
Oh.  513. 

BS.  Oaxrlen  1)y  water  see  Ship- 
ping [36  Cyc  221  et  seq]. 

83.  Nebr. — State  v.  Republican 
Valley  R.  Co..  17  Nebr.  «47,  24  NW 
329.  52  AmR  424. 

N.  T. — Schroeder  v,  Hudson  River 
R.  Co.,  12  N.  Y.  Super.  55;  Flak  v. 
Newton,  1  Den.  45,  43  AmD  649; 
Gibaon  v.  Culver,  17  Wend.  30B.  31 
AmD  297. 

Oh. — Western  Union  Tel.  Co.  v. 
Atlantic,  etc..  Tel.  Co.,  7  Oh.  Dec. 
(Reprint)  163.  1  ClncLBuI  201  [aft 
i  OhS&rP  407,  7  OhNP  6B2]:  Johnson 
Coal  Uin.  Co.  v.  Hockins  Valley  R. 
Co,  14  OhNP  209. 

Pa. — Oraff  V.  Bloomer,  9  Pa.  114: 
Bagle  V.  White,  6  Whart.  606,  37 
AmD  434. 

Eng.— Blrkett  v.  Willan,.  2  B.  & 
Aid.  866,  106  Reprint  397:  Storr  v. 
Crowley,  McClell.  &  Y.  129.  148  Re- 
print 3b4;  Hyde  v,  Trent,  etc.,  Nav. 
Co.,  6  T.  R.  389.  101  Reprint  218; 
Kvans  v.  Bristol,  etc,  R.  Co.,  10 
Wkly.  Rep.  359. 

[al  Oanrlan  by  waffon  must  de- 
liver to  the  consignee  at  his  resi- 
dence or  place  of  buslncus.  and  their 
linbllity  continues  until  such  deliv- 
ery. Bansemer  v.  Toledo,  etc.,  R. 
■Co..  25  Ind.  431.  87  AmD  367. 

[b]  Drayago  companies. — The  lia- 
bility of  a  drayage  company  as  a 
common  carrier  of  goods,  receiving 
goods  from  a  car  on  a  hou.se  track, 
continued  until  it  had  completed  the 
carriage  by  the  actual  delivery  of 
the  goods  to  the  cons'gnef;  at  their 
place  of  buftineas.  Arkadelphia  Mill- 
ing Co.  V.  Smoker  Merchandise  Co., 


100  Ark.  37,  139  SW  680. 

[  c  1  Frenunptloii  whare  coutnwt 
provides  for  cartage  fees. — The  con- 
tract to  make  personal  delivery  may 
be  Implied  even  as  to  carriers  whose 
busiMetia  does  not  generally  Involve 
personal  delivery  from  a  provision 
In  the  contract  for  the  payment  of 
cartage  as"  a  part  of  the  charge  of 
transportation.  Cahn  v,  Michigan 
Cent.  R.  Co.,  71  111.  96;  Baltimore, 
etc..  R.  Co.  V.  Green,  25  Md.  72; 
Hyde  v.  Trent,  etc.,  Nav.  Co.,  6  T,  R. 
389.  101   Reprint  218. 

84.  Richardson  v.  Gosa.  3  B.  &  P. 
119,  127  Reprint  85;  Strong  v.  Na- 
tally.  1  B.  a  P.  N.  R.  18,  127  Reprint 
362.  13  ERC  627;  Matter  of  Webb,  8 
Taunt.  443.  4  ECL  222,  129  Reprint,  465. 

86.  Johnson,  etc..  Mln.  Co.  v. 
Hocking  Valley  R.  Co.,  14  OhNP  209. 
And  see  infra  S  366. 

86.  Cahn  v.  Michigan  Cent.  TL.  Co., 
71  111.  96;  Jackson  v.  New  York  Cent. 
R.  Co..  167  111.  A.  461. 

[a]  What  oonstltatM  ooutraot  for 
panraaal  delivery. — T  f  a  ral  1  road 
company  rerelvlng  goods  for  trans- 
portation over  its  road  exacts  the 
payment  of  cartage  in  advance  of 
shipment,  this  will  constitute  an 
express  contract  to  deliver  at  the 
consignee'-^  place  of  business,  and  its 
liability  will  not  cease  until  this  Is 
done.  Cahn  v.  Michigan  Cent.  R. 
Co..  71  III.  96. 

[b]  Special  oontract  by  forwarder 
to  make  personal  delivery. — Under  a 
contract  Dy  a  company  engaged  In 
assembling  carload  lots  of  goods  for 
shipment.  It  Is  Immaterial,  to  a  re- 
covery for  damage  to  the  goods  and 
for  cartage  and  storage  charges  paid 
before  a  delivery  of  the  goods  could 
be  obtained,  whether  such  company 
was  a  mere  forwarder,  or  a  forwarder 
and  distributor,  as  it  was  obligated 
to  carry  out  its  undertaking,  with- 
out regard  to  what  name  It  used  In 
designating  Its  business,  (farberson 
V.  TranB-(5ontlnental  Freight  Co.,  61 
Wash.  213.  98  P  612:  Lee  v.  Fidelity 
Ptorage,  etc.,  Co.,  51  Wash.  208.  98 
P  658. 

87.  AIa.--South,  etc.,  Alabama  R. 
Co.  V.  Wood,  66  Ala.  167,  41  AmR  749. 

III. — Gratiot  St.  Warehouse  Co.  v. 
St.  Louis,  etc..  R.  Co..  221  III.  418,  77 
NE  675  faff  122  111.  A.  4081;  Gregg 
v.  Illinois  Cent.  11.  Co.,  147  111.  BRO,  35 
NE  343.  37  AmSR  238;  Illinois  Cent. 
R.  Co.  v.  Friend,  fi4  111.  303;  Chicago, 
etc..  R.  Co.  v.  Scott.  42  111.  132:  Por- 
ter v.  Chicago,  etc.,  R.  Co..  20  111.  407. 
71  AmD  286:  Jiickson  v.  New  York 
Cent.,  etc..  R.  Co.,  167  111.  A.  461; 
McCabe  v,  Atchison,  etc.,  R.  Co..  154 


111.  A.  380. 

Ind. — Michigan  Southern,  etc.,  R. 
Co.  V.  Blvens.  13  Ind.  263. 

Iowa. — Francis  v.  Dubuque.  «tc., 
R.  Co..  25  Iowa  60.  9B  AmD  769. 

Mich.— Michigan  Cent.  R.  Co.  v. 
Ward,  2  Mich.  538. 

Miss. — New  Orleans,  etc.,  R.  Co.  v. 
Tyson,  46  Miss.  729. 

Mo. — Buddy  V.  Wabash,  etc.,  R.  Co., 
20  Mo.  A.  206. 

Nebr. — State  v.  Republican  Valley 
R.  Co.,  17  Nebr.  647,  24  NW  329.  62 
AmR  424. 

N.  Y.— Witbeck  v.  Holland.  65 
Barb.  443,  38  HowPr  273  [alC  46  N. 
Y.  13,  6  AmR  2S]. 

N.  C. — Chalk  V.  Charlotte,  etc..  R. 
Co..  86  N.  C.  428. 

Oh. — Western  Union  Tel.  Co.  v. 
Atlantic,  etc..  Tel.  Co.,  7  Oh.  Dec. 
(Reprint)  163,  1  CinoLBul  201  [aff 
6  OhS&CP  407.  7  OhNP  B62]. 

Bng. — ^Evershed  v.  London,  etc..  R. 
Co..  2  Q.  B.  D.  254. 

[a]  Season  for  n^e.— The  reason 
is  that  railroad  companies  run  their 
cars  on  tlxed  tracks,  at  rates  of 
sneed  that  make  stopping  incon- 
venient except  at  particular  places, 
.^nd  should  not  be  required,  there- 
fore, to  stop  except  where.  In  the 
e:^erclse  of  the  power  to  make  rea- 
sonable regulations,  places  for  stop- 
ping are  fixed.  Western  Union  Tel. 
Co.  v.  Atlantic,  etc..  Tel.  Co..  7  Oh. 
Poc.  (Reprint)  163,  1  ClncLBul  201 
[aff  5  OhS&CP  407.  7  OhNP  552]. 

[b]  Even  where  a  portion  of  tlis 
goods  Is  destroyed,  and  It  Is  the 
dutv  of  the  railroad  carrier,  in  order 
to  avoid  liability  for  the  entire  ship- 
ment, to  tender  delivery  of  the  bal- 
ance. It  la  not  necessary  that  such 
tender  be  a  personal  delivery.  Michi- 
gan Southern,  etc..  R.  Co.  v.  Blvens. 
I.?  Ind.  263. 

83.  Atchison,  etc..  R.  Co.  v.  Inter- 
state Commerce  Commn.  Co.,  188 
Fed.  229  [rev  on  other  grounds  234 
U.  a.  294,  34  set  814.  68  L.  ed.  1319]. 

89.  Merchants'  IDispatch  Transp. 
Co.  V.  Hallock.  61  111.  284. 

[al  A  Stipulation  that  goods  be 
fornrded  to  "IionlsvUle  depot  only" 
was  held  sufficient  to  relieve  the 
transportation  company  from  making 
personal  delivery  nt  residence  or 
place  of  business.  Merchants"  Dis- 
patch, etc..  Co.  V,  Merrlam,  111  Ind. 
6,  11  NE  954. 

90.  Vincent  v.  Chicago,  etc.,  R. 
Co..  49  111.  33.  See  also  Coe  v.  Louis- 
ville, etc..  R.  Co..  3  Fed.  776:  Mer- 
chants' l>lspat<;h  Transp.  Co,  v.  Hal- 
lock,  64  111.  284. 


For  later  oams,  developments  and  cbanvea  In  the  law  sec  cumulative  Annotations,  same  title,  pauand  note  ninnber. 
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367]  3.  Eig^reas  Companies."^  Ordinarily  an 
express  company  is  not  only  required,  aa  a  common 
carrier/  to  transport  the  goods  to  the  place  of  des- 
tination, but  the  further  duty  is  also  enjoined  on 
it  to  deliver  the  goods  to  the  consignee  at  his  resi- 
dence or  place  of  buiness.*^^  And  it  has  been  held 
that  delivery  of  an  express  shipment  at  .the  con- 
signee's correct  address  to  the  person  in  charge 
does  not  amount  to  a  misdelivery,  although  a  dif- 
ferent address  was  marked  on  the  package.^^  Until 
reasonable  effort  to  deliver  in  person  has  been  made, 
the  express  company  remains  liable  as  carrier. 
Kevertfaeless,  the  rule  is  subject  to  qualifications. 
A  delivery  in  accordance  with  the  rule  stated  may 
be  waived  by  the  consignee,  as  where  there  is  an 
offer  to  make  delivery  which  is  declined  by  the 
consignee  in  order  to  serve  his  own  convenience."^ 
And  the  contract  of  carriage  may  be  modified  es- 
sentially by  express  agreement  or  by  circumstances 
from  which  an  intention  of  the  parties  can  be 
clearly  gathered  to  change  the  usual,  incidents  of 


01.  ITMf  •  or  dutom  mi  affeetlnff 
tolivarr  by  oarrton  ffansnlly  see 

BQpra  I  384. 

92.  Ala. — Southern  Express  Co.  v. 
Holland.  109  Ala.  362,  19  S  66. 

Ark. — American  StaniSard  Jewelry 
Co.  V.  Wftherlnston,  8L  Ark.  134, 
13S.  98  SW  695  felt  Cycl. 

Cal.—Hayes  v.  Wells,  23  Cal.  185, 
83  AmD  89. 

111. — American  Merchants'  Union 
Express  Co.  v.  Wolf.  79  111.  430;  Gul- 
liver V,  Adams  Kxpress  Co.,  38  111. 
503;  BaMwin  v.  American  Express 
Co.,  23  III.  197,  74  Aml>  190,  26  III. 
504.  79  AmD  389;  Hoops  v.  Wells, 
176  111.  A.  620;  American  Express  Co.. 
V.  Wettstein,  28  III.  A.  96. 

Ind- — State  V.  Adams  Express  Co.. 
171  Ind.  138,  85  NE  337,  966.  19  LRA 
NS  93  and  note:  American  Express 
Co.  V.  Hockett,  30  Ind.  2E0,  95  AmD 

Gai. 

Me. — State  v.  Parshley,  108  Me. 
410.  81  A  484,  37  LRANS  441;  State 
V.  Intoxlcatine  Liquors,  101  Me.  430, 
435.  64  A  812  [cit  Cyc]. 

Mass. — Sullivan  v.  Thompson,  99 
Uass.  259. 

Mo. — Downs  V.  Pacific  Express  Co.. 
135  Mo.  A.  330,  116  SW  9  [disanpr 
Rosenberger  v.  Pacific  Express  Co., 
129  Mo.  A.  105,  107  SW  459]. 

N.  Y. — Witbeck  V.  Holland,  45  N. 
Y.  13,  6  AmR  23  [aJT  55  Barb.  443]; 
Sweet  V.  Barney,  24  Barb.  5153  [aff 
23  K.  Y.  3351;  Mierson  V.  Hope.  32 
X.  Y.  Super.  561 ;  Bajim  v.  Liong 
Island  R.  Co.,  68  Misc.  84,  108  NYS 
1113. 

N.  C— AlBOp  v.  Southern  Express 
Co.,  104  N.  C.  278,  10  SB  297,  6  LRA 
271. 

Or. — Bennett  v.  Northern  Pao.  Ex- 
press Co.,  13  Or.  49.  6  P  160. 

Pa. — Union  Express  Co.  v.  Ohle- 
man.  92  Pa.  823;  American  Union  Ex- 
press Co.  V.  Robinson.  72  Pa.  274. 

Tenn, — Southern  Express  Co.  v. 
Potter.  134  Tenn.  1,  4,  183  SW  157 
[cit  Cycl. 

W.  Va. — Hutchinson  v.  U.  S.  Ex- 
press Co.,  63  W.  Va.  128,  131,  59  SE 
5(9,  14  LRANS  393  and  note  [cit 
Cyc]. 

[a]  Baolprooal  dntj. — ^The  duty  of 
the  carrier  to  deliver  and  that  of  the 
consignee  to  receive  in  such  cases  are 
reciprocal,  however;  and  If  the  car- 
rier is  unable,  by  reason  of  the  fault 
of  the  consignee,  to  make  personal 
delivery,  his  liability  as  carrier 
terminates  and  his  further  responsi- 
bility is  that  of  warehouseman  only. 
Adams  Express  Co.  v.  Darnell,  31 
Ind.  20.  99  AmD  582. 

[b]  Wnivsr  of  personal  dallTery. — 
The  duty  to  make  personal  delivery 
may  he  waived  by  custom,  so  that 
it  is  the  duty  of  the  consignee  to 
call  for  the  goods  within  a  reason- 
able time.  Southern  Express  Co.  v. 
Holland.  109  Ala.  362,  1$  S  66. 

da.    navis  T.  Wells.  149  NYS  984. 
Southern  Bxpresa  Co.  v.  Ann- 


Btead,  60  Ala.  350;  American  Express 
Co.  V.  Hagsard,  37  111.  465,  87  AmD 
257:  Baldwin  v.  American  Express 
Co..  23  in.  197,  74  AmD  190;  M^hon 
V.  Blake,  125  Mass.  477;  Witbeck  v. 
Holland,  45  N.  Y.  13,  6  AmR  23: 
Haslam  v.  Adams  Express  Co.,  19 
N.  Y.  Super.  235. 

[si  DaUvvrr  at  Ita  oHle*  to  tha 
aatltozfMd  affent  of ,  the  consignee  is 
a  sufficient  delivery  by  an  express 
company.  Sweet  v.  Barney,  23  N.  T. 
335. 

fbl  Deposit  npoB  station  platform. 

— It  is  not  Bufnclent  for  the  express 
company  to  deposit  the  goods  on  the 
station  platform  of  the  railroad  com- 
pany, although  it  has  no  local  agent 
at  that  place.  Southern  Express  Co. 
V.  ArmPtead,  GO  Ala.  350. 

[c]  Delivery  to  person  in  oara  of 
steamslilp.~Where  an  express  com- 
pany is  directed  to  deliver  a  ship- 
ment to  a  person  In  care  of  a  steam- 
ship, a  delivery  to  the  steamship  Is 
proper.  If  the  consignee  was  not  on 
the  steamship  at  the  time  of  the  de- 
livery and  the  driver  was  unable  to 
find  him.  Hopps  v.  Wells,  176  111. 
A.  620. 

[d]  Delivery  at  place  where  oon- 
siguee  gnnrsntaea  rent. — If  goods  are 
sent  by  a  common  carrier  to  be  de- 
livered to  A,  the  carrier  is  not  justi- 
fied In  (lellvcriiig  them  at  the  store 
of  B,  although  A  has  guaranteed  the 
rent  of  the  store,  and  has  been  com- 
pelled to  pay  It.  Mahon  v.  Blake, 
125  Mass.  477.  - 

9S.  Young  v.  Smith.  3  Dana  (Ky.) 
91,  28  AmD  o7;  Southern  E.\press  Co. 
V.  Potter,  1S4  Teiir.  1.  183  SW  157; 
Kremer  v.  Southern  Express  Co.,  6 
Coldw.  (Tenn.)  356;  Marshall  v. 
American  Express  Co.,  7  Wis,  1,  73 
AmD  381. 

[a]  Xeaaon  for  mle.— The  reason 
for  the  rule  of  law  making  the  car- 
rier an  insurer  "ceases,  when  the 
carrier  has  tendered  the  property  to 
the  consignee,  and  put  it  in  the  power 
of  tlie  kitter  to  take  possession  of  It. 
And  It  would  be  extremely  unjust  to 
leave  It  In  the  power  of  the  con- 
signee to  prolong  this  extraordinary 
responsibility  on  the  carrier  so  long 
as  his  convenience  or  caprice  might 
suggest.  If  the  carrier  delivers  or 
offers  to  deliver  the  goods  or  prop- 
erty at  the  proper  time,  at  the  proper 
place,  and  to  the  proper  person,  his 
liability  as  a  common  carrier  from 
that  moment  Is  at  an  end,  and  It  Is 
not  in  the  power  of  the  consignee 
to  prolong  that  liability,  however  In- 
convenient It  may  be  for  him  to 
receive  the  goods."  Marshall  v. 
American  Express  Co.,  7  Wis.  1,  26, 
73  AmD  381. 

[b]  Bole  applied. — An  express 
company  which,  on  consignee's  re- 
fusal to  take  a  personal  delivery 
and  his  direction  to  leave  the  goods 
on  the  station  platform,  put  them 
inside  the  station  to  protect  ttiem 


the  contract  so  aa  to  put  an  end  to  the  responsibility 
of  the  express  company  aa  soon  as  the  goods  are 
transix)rted  by  it  to  a  particular  terminus.  Usage 
also  will  sometimes  relieve  the  express  company 
from  actual  delivery  at  the  residence  or  place  of 
business  of  the  consignee,  as  where  it  is  the  well 
settled  custom  at  small  way  stations,  where  the 
business  will  not  justify  the  keeping  of  special  de- 
livery messengers  and  wagons,  to  give  notice  to  the 
owner  and  to  deliver  at  the  express  office;"^  and  it 
has  been  held  that,  even  in  cities,  delivery  district* 
may  be  established,  beyond  the  limits  of  which  de- 
liveries need  not  be  made,^*  However,  any  eustom 
or  usage  of  the  character  under  consideration  must 
be  reasonable,^  and  it  must  he  of  such  long  con- 
tinuation, uniformity,  and  notoriety  as  to  justify 
the  belief  that  it  was  known  to  the  owner.*  De- 
livery should  be  made  during  business  hours.' 

368]  J.  To  Whom  DeUvery  Made^— 1.  Con- 
signee— a,  General  Bnle  and  Reason  on  Which  It 
Is  Based.   Where  the  carrier  receives  goods  under 

from  trespassers  Is  liable  only  as 
warehouseman,  so  that  on. the  burn- 
ing of  the  station  withour  its  fault, 
it  was  not  liable  for  their  value. 
Southern  Express  Co.  v.  Potter,  134 
Tenn.  1,  183  SW  167. 

Conway  Bank  v.  American 
Express  Co.,  8  Allen  (Mass.)  512; 
Hutchinson  v.  U.  S.  Express  Co.,  63 
W.  Va.  128,  69  SE  949,  14  LRANS  393 
and  note. 

97.  Ala. — Southern  Express  Co.  V. 
Holland.  109  Ala.  362.  19  S  66. 

Ark. — American  Standard  Jawelry 
Co.  V.  Witherington.  81  Ark.  134,  135, 
98  SW  695  [cit  Cycl. 

111. — Gulliver  v.  Adams  Express 
Co.,  38  111.  503;  Baldwin  v.  American 
Express  Co.,  23  111.  197.  74  AmD  190, 
26  111.  B04.  79  AmD  389. 

Mich. — Bollard  v.  American  Ex- 
press Co..  107  Mich,  695,  65  NW  551. 
61  AmSR  358  and  note.  33  LRA  66 
and  note. 

N.  y.— Mierson  v.  Hope.  32  N.  Y. 
Super.  561. 

W.  Va. — Hutchinson  v.  U.  S.  Ex- 
press Co..  63  W.  Va.  128,  59  SB  949, 
14  LRANS  393  and  note. 

"The  maintenance  of  delivery  mes- 
sengers and  vehicles  involves  an  ex- 
pense wholly  out  of  proportion  to 
the  business  transacted  at  small 
way  stations,  and,  at  such  places,  a 
custom  or  usage  generally  obtains- 
under  which  deliveries  are  not  mad» 
elsewhere  than  at  the  express  com- 
pany office.  The  consignee.  Is  ex- 
pected to  call  at  the  office  for  his 
package  after  having  been  notilled  oC 
its  arrival."  Hutchinson  v,  U.  S. 
Express  Co.,  63  W.  Va.  128.  183,  B» 
SE  949.  14  LRANS  393. 

98.  State  v.  Adams  Express  Co., 
171  Ind.  138.  85  NB  337.  966.  19  LRA 
NS  93:  Bullard  v.  American  Express 
Co..  107  Mich.  695,  65  NW  651.  61  Am 
SR  358.  33  LRA  66  and  note. 

99.  Sullivan  v.  Thompson,  99 
Tdass  259 

1.  Mierson  v.  Hope,  32  N.  Y.  Su- 
per. 561.  And  see  Packard  v.  Earle, 
113  Mass.  280  (holding  that  a  usage 
to  leave  packages  at  a  certain  place 
and  to  give  the  owner  notice  instead 
of  making  personal  delivery,  in 
order  to  bind  the  owner,  must  be 
proved  to  have  been  known  to  him 
at  the  time  when  he  made  the  con- 
tract of  carriage). 

Cnstoms  and  nsogas  see  generally 
Customs  and  Usages  [12  Cyc  1028]. 

3.  Hill  v.  Humphreys.  6  Watts  & 
S.  (Pa.)  123,  39  AmD  117;  Marshall 
V.  American  Express  Co.,  7  Wis.  1, 
73  AmD  381. 

[a]  Wliara  the  oonsignaa  la  a 
bank,  business  hours  are  not  neces- 
sarily confined  to  banking  hours,  un- 
less so  determined  by  special  engage- 
ment or  established  usage.  Young 
V.  Smith.  3  Dana  (Ky.)  91.  28  AmD 
57;  Marshall  v.  American  Express 
Co..  7  Wis.  1.  73  AmD  381. 
3.   To   lAma   ff(Nl4p   iSUigB*^  If 
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a  contract,  either  express,  or  implied  from  the 
marks  on  the  goods,  to  deliver  them  to  a  person 
named,  without  any  reservation  of  power  of  dis- 
posal by  the  consignor,  then  the  delivery  to  such 
person,*  or  to  his  authorized  agent,°  completes  the 
contract  and  relieves  the  carrier  from  any  fur- 
ther liability.^  This  rests  on  the  assumption  which 
the  carrier  is  authorized  to  entertain  that  the  title 
to  the  goods  passes  to  the  consignee  on  delivery 
to  the  carrier,^  an  assumption  which  is  strengthened 
by  a  recital  in  the  bill  of  lading  that  ownership  of 


the  goods  is  in  the  consignee.^  And  in  the  absence 
of  some  special  statute  otherwise  providing,*  if 
there  is  nothing  in  the  bill  of  lading  or  shipping 
receipt  indicating  a  reservation  of  title  or  power 
of  disposal  in  the  consignor,  it  is  not  necessary  for 
the  consignee  to  produce  the  bill  of  lading  in  order 
to  be  entitled  to  receive  the  goods,  or  that  the  car- 
rier should  require  its  production  and  surrender  in 
order  fully  to  be  protected  in  making  the  delivery 
to  the  consignee;"  nor  will  reservation  of  power 
of  disposal  to  the  consignor  in  the  bill  of  lading; 


wfttar  dionld  b*  Oallwrad  see  Ship- 
ping [36  Cyc  228]. 

4,  Ark. — Equttable  Powder  Mfe. 
Co.  v.  St.  Louts,  etc.,  R.  Co.,  105  Ark. 
«97.  150  SW  102S. 

Csl. — Scammon  v.  Wells,  84  Cal. 
311.  24  P  284. 

Ga. — Southern  Sxpress  Co.  v.  Wil- 
liams, 99  Qa.  482.  27  SE  743. 

Ida. — ^Pratt  v.  Northern  Pac.  iEjX- 
preas  Co..  13  Ida.  373,  380.  90  P  341. 
121  AmSR  268,  10  LHANS  499  [Quot 
Cyc]. 

111. — Schlesinirer  v.  West  Shore  R. 
Co.,  88  111.  A.  273. 

Ind. — Pennsylvania  Co.  v.  Holder- 
man.  69  Ind.  IS;  Madison,  etc.,  R.  Co. 
V.  Whitelel.  11  Ind.  66:  Tebbs  v. 
Cleveland,  etc.,  R.  Co.,  20  Ind.  A.  192, 
SO  NG  480. 

Iowa. — Anchor  Hill  Co.  v.  Burling- 
ton, etc..  R.  Co.,  102  Iowa  263.  71  NW 
256  (on  order  of  consignee). 

Hlch. — Dobbin  v.  Mlchlgran  Cent. 
R.  Co..  66  Mich.  522.  23  NW  204. 

Minn. — Ammon  v.  Illinois  Cent.  R. 
Co..  120  Minn.  438.  139  NVP^  819. 

N.  T. — Sweet  v.  Barney.  23  N.  T. 
336;  Wien  v.  New  York  Cent.,  etc. 
R.  Co..  166  App.  Dlv.  766.  162  NTS 
164;  Cass  v.  Astoria  Veneer  Mills, 
134  App.  Dlv.  184,  tlS  NYS  982-  Mar- 
shall V.  New  York  Cent.  R.  Co..  46 
Barb.  502:  O'Douffherty  v.  Boston, 
etc..  R.  Co.,  1  Thomp.  &  C.  477: 
Everett  v.  Saltus,  IB  wend.  474  [aft 
20  Wend.  267.  32  AmD  S41]. 

Or. — W.  H.  Stanchdeld  Warehouse 
Co.  V.  Central  R  Co.,  67  Or.  896.  136 
P  34. 

Pa. — Bingham  v.  TiCLmning,  26  Pa. 
340.  67  AmD  418;  Philadelphia,  etc., 
R.  Co.  V,  Baer,  56  Pa.  Super.  307. 

Tex. — Nashville,  etc.,  R.  Co.  v, 
Orayson  County  Nat,  Bank,  100  Tex. 
17,  93  SW  431;  St.  Loula,  etc.,  R.  Co. 
V.  McDavUt,  {Civ.  A.)  165  SW  5; 
Texas,  etc.,  R.  Co.  v.  Robertson, 
(Civ.  A.)  14  3  SW  708;  Smith  v. 
Landa.  45  Tex.  Civ.  A.  446,  101  SW 
470;  St.  Louis,  etc..  R.  Co.  v.  Craw- 
ford. (Civ.  A.)  35  SW  748. 

Wash. — Bonds-Poster  Lumber  Co. 
V.  Northern  Pac.  R.  Co..  53  Wash. 
302.  305,  101  P  877  [cit  Cyc]. 

Eng. — London,  etc.,  R.  Co.  v.  Bart- 
lett.  7  H.  &  N.  400,  168  Reprint  629, 
23  ERC  434. 

Ont,— Conley  v.  Canadian  Pac.  R. 
Co.,  32  Ont.  258. 

[a]  Delivery  on  order  of  con- 
signee (1)  win  protect  the  carrier, 
although  made  wfthout  production  of 
the  bfll  of  lading.  Anchor  Mill  Co. 
V.  Burlington,  etc.,  R.  Co..  102  Iowa 
262,  71  NW  255.  (2)  Delivery  on 
written  authority  from  the  conaignee 
wUl  protect  the  carrier,  although  the 
consignee  state.^  that  he  has  no  claim 
on  the  goods.  Dobbin  v.  Michigan 
Cent.  R.  Co..  56  Mich.  522,  23  NW 
201. 

lb]  Blffht  of  oonslfnee  to  »a  on 
nxnsal  to  deliver, — Where.  In  pur- 
suance of  an  agreement  between  a 
debtor  and  a  creditor,  the  debtor  de- 
livered money  to  an  express  com- 
pany, to  be  sent  In  payment  of  the 
debt.  addresBed  to  the  creditor,  and 
grave  the  express  company  no  other 
Instructions  as  to  the  ownership  or 
right  of  possession,  and  Imposed  no 
condition  as  to  the  delivery  thereof, 
on  refusal  of  the  express  company  to 
deliver  the  money  to  the  creditor,  he 
was  entitled  to  sue  for  and  to  re- 
cover the  same.  Pratt  v.  Northern 
Pac.  Express  Co.,  M  Ida.  873,  90  P 


341.  121  AmSR  268.  10  LRANS  499. 

5.  See  Infra  S  373. 

6.  Barclay  v.  Southern  R.  Co.,  6 
Ala.  A.  602,  60  S  479;  Chlcaso  R.  Co. 
v.  Young,  (Tex.  Civ.  A.)  lOrSW  127. 
And  see  casen  supra  note  4. 

7.  Ark.— Nebraska  Meal  Mills  v. 
St.  liouls  South  Western  R.  Co,,  64 
Ark.  169,  41  SW  810,  62  AmSR  183, 
38  LRA  368  and  note. 

Cal. — Scammon  v.  Wells,  84  Cal. 
811,  24  P  284. 

111. — Michigan  Southern,  etc,  R. 
Co.  V.  Day,  .20  111.  875.  71  AmD  278: 
Schlesinrer  v.  West  Shore  R.  Co.,  88 
111.  A.  273. 

Ind. — Pennsylvania  Co.  v.  Holder- 
man,  63  Ind.  18:  Butler  v.  Pittsburgh, 
etc..  R.  Co.,  18  Ind.  A.  668,  46  NE  92; 
Cleveland,  etc.,  R.  Co.  v.  Mollne  Plow 
Co..  13  Ind.  A.  225.  41  NB  480. 

Iowa. — Anchor  Mill  Co.  v.  Burling- 
ton, etc.,  R.  Co..  102  Iowa  262,  71  NW 
266. 

Ky. — Hartwell  v.  Louisville,  etc., 
R.  Co..  16  KyL  778. 

Me.— Stone  v.  Waitt,  31  Me.  409. 
52  AmD  621. 

Mich. — Sturges  v.  Detroit,  etc.,  R. 
Co.,  166  Mich.  231,  131  NW  706. 

Mimi. — Judson  v.  Minneapolis,  etc., 
R.  Co.,  131  Minn.  6.  164  NW  606: 
Ammon  v.  Illinois  Cent.  R.  Co.,  120 
Minn.  438.  139  NW  819;  Lltchtleld 
Bank  v.  Elliott.  83  Minn.  469,  86  NW 
454;  Ratzer  v.  Burlington,  etc.,  R, 
Co.,  64  Minn.  246,  66  NW  988.  58  Am 
SR  530;  Dyer  v.  Great  Northern  R. 
Co.,  61  Minn.  345.  63  NW  714.  38  Am 
SR  506;  Benjamin  v.  Levy,  39  Minn. 
11,  38  NW  702;  McCauley  v.  David- 
son. 13  Minn.  162. 

Mo. — Scharff  v.  Meyer,  133  Mo. 
428.  34  SW  858.  54  AmSR  672;  Carder 
V.  Atchison,  etc..  R.  Co.,  170  Mo.  A. 
698.  153  SW  617;  Evans  Garden  Cul- 
tivator Co.  V.  Missouri,  etc..  R.  Co., 
64  Mo.  A.  306. 

N.  J." National  Newark  Banking 
Co.  V.  Delaware,  etc..  R.  Co..  70  N.  J. 
L.  774.  68  A  311,  103  AmSR  826,  66 
LRA  595. 

N.  Y.— Bailey  v.  Hudson  River  R. 
Co.,  49  N.  Y.  70;  Sweet  v.  Barney. 
23  N.  Y.  335;  Gass  v.  Astoria  Veneer 
Mills.  134  App.  niv.  184,  118  NYS 
082;  D©  Mott  v.  Laraway,  14  Wend. 
225.  28  AmD  523. 

Pa. — Warner  Saw  Mill  Co.  v.  Faree, 
201  Pa.  405.  50  A  424:  Baltimore,  etc., 
R.  Co.  V.  Samuels,  48  Pa.  Super.  274. 

Tex. — Nashville,  etc..  R.  Co.  v. 
Grayson  County  Nat.  Bank.  100  Tex. 
17,  22.  93  SW  431  [cjuot  Cyc]. 

Wash. — Bonds-Foster  Lumber  Co. 
v.  Northern  Pac.  R.  Co.,  63  Wash. 
302.  305.  101  P  877  [cit  Cyc]. 

See  also  Sales  [35  Cyc  316]. 

[a]  livldeiice  of  riffht  to  Imme- 
diate posflesslon. — That  a  party  Is 
named  as  consignee  In  a  bill  of  lad- 
ing is  some  evidence  of  title,  and  hia 
poRsesHion  of  such  bill  of  lading  evi- 
dences his  right  to  Immediate  pos- 
session of  the  goods.  Coleman  v. 
New  York,  etc.,  R.  Co..  215  Mass.  45. 
102  NI3  92. 

8.  Sanford  v.  Seaboard  Air  Line 
R.  Co..  79  S.  C.  519.  61  SE  74. 

9.  See  infra  !  370  (where  special 
statutory  provisions  modifying  or 
abrogating  the  general  rule  are  con- 
sidered). 

10.  III. — Ensign  v.  Illinois  Cent. 
R.  Co..  180  111.  A.  382;  Schleslnger  v. 
Coast  Shore  R.  Co.,  88  111.  A.  273. 

Iowa.— Anchor  Mill  Co.  v.  Burling- 
ton, etc.,  R.  Co.,  102  Iowa  262,  71 


NW  255:  State  v.  McEvoy,  69  Iowa 
63.  28  NW  437. 

Minn.-^DyeT  v.  Oreat  Northern  R. 
Co..  61  Minn.  345,  63  NW  714.  38 
AmSR  506. 

N.  Y. — Bishop  V.  Bmplra  Transp. 
Co..  33  N.  Y.  Super.  99. 

R.  I. — Welsman  v.  Philadelphia, 
etc.,  R.  Co.,  22  R.  I.  128.  47  A  318. 

Tex. — Nashville,  etc.,  R.  Co.  v. 
Grayson  County  Nat.  Bank,  100  Tex. 
17.  93  SW  431  [rev  (Civ.  A.)  91  SW 
1106]. 

"In  the  absence  of  a  statutory  re- 
quirement, or  an  agreement  In  the 
bin  of  lading,  that  the  goods  therein 
named  fi'hall  not  be  delivered  without 
Its  production,  the  carrier  may  le- 

6 ally  deliver  a  shipment  that  is 
tiled  straight  to  the  consignee, 
without  requiring  the  production  of 
the  bill  of  lading.  The  consignee  In 
such  a  case  Is  presumably  the  owner 
of  the  goods  and  Is  entitled  to  de- 
mand a  delivery  of  them,  subject 
only  to  the  rights  of  stoppage  in 
transitu  and  the  carrier  may  safely 
deliver  ^o  him,  provided  the  carrier 
has  no  notice  of  a  better  right  In 
favor  of  an  adverse  claimant."  En- 
sign v.  Illinois  Cent.  R.  Co.,  180  111. 
A.  382,  386. 

[a]  "WlMM  no  bills  of  ladlnff  am 
Isnwd,  the  carrier  Is  justified  in  de- 
livering the  goods  to  the  consignee 
without  the  production  of  receipts  or 
other  evidences  of  ownership  issued 
to  the  consignor.  In  such  cases  the 
carrier  Is  justified  m  assuming  that 
title  to  the  goods  passed  to  the  con- 
signee on  delivery  to  It  for  ship- 
ment." Schllchtlng  v.  Chicago,  etc., 
R.  Co.,  121  Iowa  602,  504,  ^«  NW 
959. 

[b]  Becltal  that  surrender  of  blU 
not  raqnlred. — ^A  common  carrier 
which  Issues  a  bill  of  lading  not  con- 
taining the  words  "or  order"  either 
before  or  after  the  name  of  the  con- 
signee, and  reciting  that.  If  the  word 
"order"  did  not  so  appear,  surrender 
of  the  bill  would  not  be  required, 
was  not  guiUy  of  negligence  in  de- 
livering the  goods  to  the  consignee 
without  requiring  the  bill  to  be  pre- 
sented or  surrendered,  although 
afterward  the  words  "or  order"  were 
forged  by  the  holder,  and  the  bill  was 
transferred  to  a  third  party  for 
value  and  without  notice.  Malrs  v. 
Baltimore,  etc.,  R.  Co.,  73  App.  Dlv. 
265,  267,  76  NTS  838  [aft  75  N.  Y. 
409,  67  NE  901]  (where  the  court 
said:  "The  contract  of  carriage, 
however,  was  fully  and  completely 
discharged  when  the  goods  had  been 
carried  to  their  destination  and  de- 
livered by  the  carrier  to  the  party 
entitled  to  receive  the  same,  and 
having  been  so  delivered  all  liability 
ceased.  Such  delivery  was  not  de- 
pendent upon  the  production  and  sur- 
render of  the  bill  of  lading  in  order 
to  protect  the  carrier,  but  when  he 
had  carried  and  delivered,  to  the 
owner  or  consignee  of  the  goods,  the 
subject  of  the  contract,  liability  upon 
the  part  of  the  carrier  ceased,  not- 
withstanding the  fact  that  the  bill 
of  lading  was  not  presented  and  sur- 
rendered at  the  time  of  the  delivery 
of  the  goods.  The  only  obligation 
which  the  common  law  placed  upon 
the  carrier  when  he  delivered  the 
goods  without  the  production  of  the 
bill  was  to  devolve  upon  the  carrier 
the  burden  of  showing  that  the  de- 
livery was  In  accordance  with  the 


For  latsr  oasM,  drrelopments  and  oliaiigM  In  the  law  see  cumulative  Annotations,  same  title,  pan^nd  note  number. 
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roader  delivery  to  the  consignee  nnlawfal  if  the 
carrier  has  no  notice  of  the  existence  of  such  bill 
of  lading." 

3C9]  b.  Eneptitnu  to  Bnle."  The  presumption 
that  the  consignee  is  the  ovner  is  not  absolnte,  but 
may  be  rebutted/"  If  the  eanier  has  notice  that 
the  consignee  is  not  the  owner  or  entitled  to  receive 
the  goo^  delivery  to  him  will  constitute  conver- 
sion. No  particular  form  of  notice  is  necessary. 
If  the  carrier  has  notice  either  by  issuance  of  a 
bill  of  lading  n^otiable  in  form,^  or  otherwise, 
that  power  of  disposal  is  reserved "  the  carrier  is 
Dot  justified  in  making  delivery  except  on  produc- 
tion and  surrender  oi  the  bill  of  lading  properly 
indorsed.^'  The  carrier  is  bound  to  observe  the 
directions  of  the  bill  of  lading  wliioh  u  not  eon- 
trolled  by  the  marks  on  the  goods  designating  the 
person  to  whom  they  are'  sent." 

370]  2.  Holder  of  BiU  of  Lading— a.  In  Oen- 


eraL  The  indorsement  of  a  bill  of  ladiiuf  which  by 
reservation^  therein  in  some  manner  of  the  right 
of  subsequent  disposition  to  the  person  in  whose 
favor  it  is  drawn,  whether  he  is  the  owner  of  the 
goods  or  the  consignee,  is  made  to  stand  as  repre- 
sentative of  the  goods,  transfers  the  right  to  re- 
ceive the  goods  named  therein;  and  a  delivery  to 
such  indorsee  will  protect  the  carrier,"  except  where 
the  conditions  on  which  such  person  is  to  be  en- 
titled to  the  goods  appear  not  to  have  been  com- 
plied with.^^  The  carrier  will  be  protected  from 
liability  for  delivery  to  the  holder  of  the  bill  of 
lading,  even  though  he  may  have  secured  possession 
of  it  wrongfully  and  may  have  no  right  to  it." 
However,  if  the  bill  of  lading  is  made  to  stand  for 
the  goods,  the  person  claiming  the  goods  should 
produce  and  surrender  the  bill  of  laung.  Other- 
wise the  carrier  will  make  delivery  to  claimant  of 
the  goods  at  its  peril,*^  and  will  render  itself  liable 


directions  contained  In  the  bUl 
(Furman  v.  Union  Pac.  R.  Co.,  106  N. 
Y.  579,  13  NE  687).  Upon  showing 
that  such  <3elivery  waa  made  to  the 
person  entitled  to  receive  the  same 
as  provided  in  the  bill  the  carrier's 
iiabillty  ceased"). 

[c]  Delivery  at  peril  of  carrier. — 
The  delivery  of  goods  by  a  common 
carrier  to  the  consignee  thereof  is 
made  at  the  peril  of  the  carrier,  un- 
less when  made  the  consignee  sur- 
renders the  bill  of  lading,  either 
made  or  indorsed  to  himself.  Union 
Pac.  R-  Co.  V.  Johnston.  45  Nebr.  57, 
63  NW  144,  50  AmSR  540:  Gates  v. 
Chicago,  etc.,  R.  Co..  42  Nebr.  379, 
60  NW  583. 

11.  Nanson  v.  Jacob,  93  Mo.  331, 
e  SW  246,  3  AmSR  531;  Phcenlxville 
Nat.  Bank  v.  Philadelphia,  etc.,  R. 
Co..  163  Pa.  467.  30  A  228. 

12.  See  also  infra  ifi  371.  372. 

13.  Sturgess  v.  Detroit,  etc.,  R. 
Co..  166  Mich.  231,  131  NW  706;  Jud- 
aon  V.  Minneapolis,  etc.,  R,  Co.,  131 
Minn.  5,  154  NW  506;  Ammon  v.  1111- 
noia  Cent.  R.  Co..  120  Minn.  438,  139 
NW  S19;  Litchfield  Bank  v.  Elliott. 
83  Minn.  469.  86  NW  454;  Pennsyl- 
vania. R.  Co.-  V.  Titus,  156  App.  Div. 
830.  142  NYS  43. 

14.  U.  S. — Southern  Express  Co. 
V.  Dickson,  91  U.  3.  549,  24  L.  ed. 
2S5. 

Ark. — Midland  Valley  R,  Co.  v. 
Fay,  etc.,  Co.,  89  Ark.  342,  116  SW 
1171. 

Iowa, — SchlichtlnK  v,  Chicago,  etc., 
R,  Co.,  121  Iowa  602.  96  NW  959. 

Minn. — Jellett  v.  St.  Paul.  etc..  R. 
Co..  30  Minn.  265,  15  NW  237. 

Mo. — Nanson  v.  Jacob.  93  Mo.  331, 
6  SW  246,  3  AmSR  531. 

Pa. — Phcenlxville  Bank  v.  Philadel- 
phia, etc.,  R.  Co.,  163  Pa.  467,  30  A 
228. 

Tenn, — Louisville,  etc.,  R.  Co.  v, 
U.  S.  Fidelity,  etc..  Co.,  126  Tenn. 
658.  148  SW  671. 

18.  Alderman  v.  Eastern  R.  Co., 
lis  Mass.  233:  Wolfe  v.  Missouri 
Pac  R.  Co..  97  Mo.  473,  11  SW  49, 
10  AmSR  3S1,  3  LRA  539;  Furman 
V.  Union  Pac.  R.  Co.,  106  N.  T.  579, 
13  NE  587;  Chester  Nat.  Bank  v.  At- 
lanta, etc.,  R.  Co..  Sfi  S.  C.  216. 

16.  Jellett  v.  St.  Paul,  etc,  R.  Co.. 
30  Minn.  285,  15  NW  237;  Atlantic 
Nav.  Co.  v.  Johnson,  27  N.  T.  Super. 
474. 

17.  See  cases  supra  notes  15.  16. 

18.  Rome  R.  Co.  v.  Sullivan,  25 

Ga,  228 

[a]  Umltatlott  of  rule;  dallvery 
Ity  connaotlnff  oarrler, — It  has  been 
held  that.  If  a  connecting  carrier  de- 
livers the  goods  at  the  destination  in 
accordance  with  the  marks  without 
knowledge  of  any  different  provision 
in  the  bin  of  lading,  he  will  not  be 
liable  for  conversion.  Nanson  v. 
Jacob.  93  Mo.  331.  6  SW  246,  3  Am 
SR  531. 

[b]  Effect  of  Isinanoa  of  two  IiUIm 

of  ladinff,. — If  the  carrier  Issues  a 
bill  of  lading  to  the  consignor  for 

110  CJ.-17] 


the  delivery  of  the  goods  to  such 
consignor,  and  then  without  author- 
ity issues  another  bill  to  the  con- 
signee, it  will  be  liable  to  the  con- 
signee who  has  advanced  money  on 
such  bill  of  lading  for  failure  to  de- 
liver In  accordance  with. such  second 
bill.  Chicago,  etc..  R.  Co.  v.  Fifth 
Nat.  Bank,  26  Ind.  A.  600,  59  NE  43. 
19.    See  cases  infra  this  note. 

[a]  The  reservation  of  the  power 
to  tronafer  the  goodi  by  a  transfer 
of  the  hUl  of  lading-  is  sufficiently 
Indicated  by  a  provision  in  the  bill 
that  the  goods  shall  be  delivered  to 
the  person  named  on  production  of 
the  bill  of  lading.  Jeffersonville, 
etc..  R.  Co.  V.  I^^•ln,  46  Ind.  180;  Mc- 
Ewen  V.  jeffersonville,  etc,  R.  Co., 
33  Ind.  368.  5  AmR  216. 

[b]  A  bill  of  lading,  providing 
that,  nnlesB  the  word  ^'order"  was 
written  thereon  Immediately  before 
or  after  the  name  of  the  party  to 
whose  order  the  freight  was  con- 
slgneil.  the  carrier  might  deliver 
wfthout  the  production  or  surrender 
of  the  bill,  protects  the  carrier  in 
delivering  to  a  third  person,  where 
the  bill  does  not  contain  the  word 
"order."  St.  Louis,  etc.,  R.  Co,  v. 
Mayer  Bros.  Co.,  79  Kan.  697,  100  P 
623. 

30.  111. — Commercial  Bank  v.  Chi- 
cago, etc,  R.  Co..  160  111.  401,  43  NB 
756. 

Iowa. — Famous  Mfg.  Co,  v.  Chi- 
cago, etc,  R.  Co.,  166  Iowa  361,  147 
NW  754. 

Minn. — Ryan  v.  Great  Northern  R. 
Co.,  90  Minn.  12,  95  NW  768;  Ratzer 
V.  Burlington,  etc.,  R.  Co.,  64  Minn. 
245.  66  NW  988.  58  AmSR  630. 

S.  C. — Cheater  Nat.  Bank  v,  At- 
lanta, etc,  R.  Co.,  26  S.  C.  216. 

Ont. — Wolsely  Tool,  etc.  Car  Co. 
V.  Jackson,  33  OnL  L.  687,  8  OntWN 
311  [dism  app  88  Ont.  L.  96,  7  Ont 
WN  6171. 

[a]  Sellven*  to  another  1>t  order 
of  Indoraer. — The  delivery  by  a  car- 
rier of  goods  to  the  buyer  thereof 
on  the  direction  of  the  bank  to  which 
the  bill  of  lading  to  shipper's  order 
had  been  Indorsed  in  blank  was  In 
legal  effect  a  delivery  to  the  bank. 
Famous  Mfg,  Co.  v.  Chicago,  etc,  R. 
Co,,  166  Iowa  361.  147  NW  754, 

81.  Louisville,  etc..  R.  Co.  v.  Bark- 
house,  100  Ala.  543,  13  S  534;  Caval- 
laro  V.  Texas,  etc.,  R.  Co.,  HO  Cal. 
348,  42  P  918,  52  AmSR  94;  Weyand 
V.  Atchison,  etc..  R.  Co..  75  Iowa  573, 
39  NW  899.  9  AmSR  504.  1  LRA  650. 

33.  Douglas  v.  People's  Bank,  86 
Ky.  176,  5  SW  420.  10  KyL  243.  9 
AmSR  276;  WUminKton,  etc,  R.  Co. 
V.  Kitchln,  91  N.  C.  39;  Brooke 
New  York,  etc,  R.  Co.,  108  Pa.  529, 
i  A  206.  66  AmR  236. 

[a]  Keaaou  for  mle. — The  rule 
rests  on  the  principle  that,  where 
one  of  two  Innocent  parties  must 
suffer,  the  loss  will  be  cast  on  the 
party  who  by  his  acts  enabled  the 
third  party  to  do  the  wrong,  and  not 
because  bills  of  lading  are  like  prom- 


issory notes,  negotiable,  and  valid  In 
the  hands  of  Innocent  purchasers  for 
value.  Douglas  v.  People's  Bank.  8S 
Ky.  176,  5  SW  420,  10  KyL  243.  9 
AmSR  276. 

[b)  Thus  In  Douglas  v.  People's 
Bank,  86  Ky.  176,  5  BW  420,  10  KyL 
243,   9    AmSR   276,   defendant  com- 

?any  having  delivered  bills  of  lading 
or  grain  shipped  over  Its  line  to  the 
shljpper's  order  "per  advice  of  M.  B. 
&  Co.."  the  bills  were  duly  Indorsed 
and  by  M  B  &  Co.  delivered  to  the 
bank  as  security  for  a  loan.  The 
bank  was  accustomed  to  allow  M 
B  &  Co,  to  withdraw  bills  of  lading 
thus  deposited,  and  In  this  instance 
allowed  M  B  &  Co.  to  get  possession 
of  these  bills,  and  on  presentation  of 
them  by  M  B  &  Co,  defendant  com- 
pany delivered  the  goods  to  them. 
M  B  &  Co.  having  failed  to  pay  their 
loan,  the  bank  brought  this  action 
against  them  and  against  defendant 
company  to  recover  the  value  of  the 
grain,  claiming  that  by  the  deposit 
of  the  bills  of  lading  the  title  to  the 
grain  passed  to  it.  But  the  court 
held  that  the  bank  having  allowed 
M  B  &  Co.  to  get  possession  of  the 
bills  of  lading  duly  indorsed  could 
not  deny  the  right  of  the  company 
to  deliver  to  them. 

33.  U.  S. — The  Steamship  Thames 
V.  Seaman.  14  Wall.  98.  20  L.  ed. 
804;  Walters  v.  Western,  etc..  R.  Co., 
63  Fed.  391  [aft  66  Fed.  862,  14  CCA 
267]. 

Ala. — Atlantic  Coast  Line  R.  Co. 
V.  Dahlberg  Brokerage  Co..  170  Ala, 
617,  54  S  168;  Young  v.  East  Ala- 
bama R.  Co..  80  Ala.  100, 

Ark. — Kansas  City  Southern  R.  Co. 
V.  Maliry.  112  Ark.  110.  165  SW  279; 
Midland  Valley  R.  Co.  v.  J.  A.  Fay. 
etc.,  Co..  89  Ark.  342.  116  SW  1171; 
St.  Louis,  etc.,  R.  Co.  v.  Citizens' 
Bank,  87  Ark.  26.  112  SW  154.  128 
AmSR  17;  Arkansas  Southern  R.  Co. 
V.  German  Nat.  Bank.  77  Ark.  482. 
92  SW  522,  113  AmSR  160. 

Ga. — Sellers  v.  Savannah,  etc..  R. 
Co..  123  Ga.  386.  51  SE  398;  Boat- 
men's Sav.  Bank  v.  Western,  etc..  R. 
Co.,  81  Ga.  221,  7  SE  126;  Bass  v. 
Glover,  63  Ga.  746. 

Ida. — Clarkston  First  Nat.  Bank  v. 
Oregon- Washing! on  R.,  etc.,  Co.,  25 
Ida.  58.  136  P  798. 

111. — Farrls  v.  Baltimore,  etc..  R. 
Co.,  U3  111.  A.  208:  Illinois  Cent.  R. 
Co,  V.  Georgia  Southern  Bank,  41  111. 
A.  287. 

Ind. — Merchants'  Despatch,  etq^ 
Co.  V.  Merrlam,  111  Ind.  6,  11  NB 
954. 

Md. — Seaboard  Air  Line  R.  Co.  v. 
Phillips,  108  Md.  285.  70  A  232;  Mer- 
chants' Nat.  Bank  v.  Baltimore,  etc., 
SS.  Co.,  102  Md.  573,  63  A  108. 

Minn. — Barnum  Grain  Co.  v.  Great 
Northern  R.  Co..  102  Minn.  147,  112 
NW  1030.  1049. 

N.  H. — Peoria  First  Nat.  Bank  v. 
Northern  R.  Co..  58  N.  H.  203. 

N.  Y. — Canandaigua  Nat.  Bank  v. 
Cleveland,  etc,  R.  Co.,  166  App,  DIt. 
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as  for  a  conversion  by  delivery  of  the  goods  to  one 
not  entitled  thereto  without  surrender  of  the  bill 
of  lading.^*  Statutes  exist  in  some  states  prohibit- 
ing or  regulating  delivery  without  production  of  a 
bill  of  lading.^  Notwithstanding  the  rule  stated, 
the  requirement  that  the  bill  of  lading  be  snrrrai- 


dered  before  delivery  of  the  goods  may  be  waived 
by  the  consignor,  and  in  a  contest  between  the  car- 
rier and  the  consignor  the  former  is  fully  protected, 
if  it  can  show  the  latter 's  assent  to  the  delivery  with- 
out surrender  of  the  bill  of  lading.'"  If  the  goods 
are  in  fact  delivered  to  the  right  person,  it  is  imma- 


B3,  139  NTS  B61  [aff  214  N.  T.  694 
mem,  108  NE  1091  mem];  FoKsan  v. 
take  Shore,  etc.,  R.  Co.,  16  NTS  25. 

Pa, — SalberK  v,  Pennsylvania  R. 
Co..  237  Pa.  495.  85  A  767. 

Wash. — Pullman  First  Nat.  Bank 
v..  Northern  Pac.  R.  Co.,  28  Wash. 
439.  68  P  966. 

Ont, — Wolsely  Tool,  etc.,  Car  Co. 
V.  Potts.  33  Out.  L.  96,  8  OntWN  311; 
Tolmle  V.  Michigan  Cent.  R.  Co.,  19 
Ont.  L.  29,  14  OntWR  32. 

See  also  Infra  SS  371.  372. 

[a]  Zlliutratloiui. — (1)  Grain  was 
delivered  to  a  carrier  for  shipment 
to  a  destination  beyond  Its  own  line 
under  a  through  bill  of  lading.  A 
sight  draft  with  the  bill  of  lading 
attached  was  forwarded  through  cer- 
tain banks  for  collection  from  the 
consignee  who  refused  to  accept  the 
same  because  of  the  nonarrlval  of 
the  grain.  The  draft  was  protested 
and  returned  to  the  shippers,  and 
thereafter  the  connecting  carrier  de- 
livered the  grain  to  the  consignee  on 
a  bond  without  presentation  of  the 
bill  of  lading  and  without  payment 
of  the  draft.  It  was  held  that  such 
delivery  constituted  a  conversion  of 
the  grain  by  the  connecting  carrier. 
Marfan,  etc..  Grain  Co.  v.  Kansas 
City,  etc.,  R.  Co.,  176  Mo.  480.  75  SW 
638,  98  AmSR  508.  (2)  Defendant 
carrier  transported  certain  cotton 
under  bills  of  lading  consigned  to 
the  shippers'  order  with  directions 
to  notify  a  cotton  company.  On  the 
arrival  of  the  cotton  at  the  destina- 
tion, the  carrier  delivered  It  to  a 
compress  company  aa  a  warehouse- 
man, and  the  bills  of  lading  with 
drafts  attached  thereto  were  deliv- 
ered to  plaintiff  bank  which  paid  the 
drafts  and  charged  the  amount  to 
the  cotton  company,  holding  the  bills 
of  lading  as  collateral.  Plaintiff 
thereafter  intrusted  the  cotton  com- 
pany with  the  bills  of  lading  when- 
ever  it  desired  to  replace  them  with 
the  compress  receipts  or  other  bills 
of  lading  for  outgoing  cotton,  and  in 
some  instances,  where  compress  re- 
ceipts were  not  returned  for  all  the 
cotton  called  for  In  the  bill  of  lad- 
ing, the  bin  would  be  Indorsed  by 
the  compress  company  and  returned 
to  stand  for  the  bales  not  called  for 
by  the  corresponding  warehouse  re- 
ceipts. In  some  manner,  through 
the  fraud  of  the  cotton  company,  de- 
fendant carrier  was  induced  to  ship 
out  cotton  represented  by  these  rem- 
nants of  the  bills  of  lading  without 
any  credit  being  given  on  the  bills 
and  without  any  satisfaction  of  the 
bank's  claim  thereon.  It  was  held 
that  the  bank  -was  entitled  to  recover 
from  the  carrier  for  such  cotton  as 
it  held  bills  of  lading  not  exchanged 
for  warehouse  receipts.  St.  Lou  la. 
etc.,  R.  Co.  V.  Little  Rock  Citizen's 
Bonk,  87  Ark.  26.  112  SW  154,  128 
AmSR  17.  ■■ 

[b]  SellTary  liy  tlw  eaxriw  to  the 
holdsr  of  dnpucate  UUa  of  lading 
will  not  relieve  It  from  liability  1? 
the  original  bills  have  been  trans- 
ferred and  are  held  by  one  who  has 
advanced  money  thereon,  there  being 
no  provision  for  delivery  on  the  pres- 
entation of  duplicate  bills.  Midland 
Nat.  Bank  v.  Missouri  Pac  R.  Co.. 
132  Mo.  492,  33  SW  521,  53  AmSR 
505. 

[c]  SollToty  by  oonnoctlng  oar- 
rin.— Where  goods  have  been  trans- 
ferred from  one  carrier  to  another, 
the  last  carrier  Is  bound  to  deliver 
the  goods  to  the  holder  of  the  bill 
of  lading  issued  by  the  first  carrier. 
Grayson  County  Nat.  Bank  v.  Nash- 
ville, etc..  R.  Co.,  (Tex,  Civ.  A.)  79 
SW  1094;  Texas,  etc.,  R.  Oo.  v.  Kelly, 
(Tex.  Civ.  A.)  74  SW  343. 

94.    Clarkston  First  Nat.  Bank  v. 


Oregon-Washington  R.,  etc.,  Co.,  25 
Utah  58,  136  P  798.    See  also  cases  in 

? receding  note;  and  generally  Infra 
377. 

85.    See  statutory  provisions. 

[a]  In  Arkanaoa  (1)  the  statutes 
subject  'to  an  exception  expressly 
prohibit  the  carrier  from  delivering 
to  anyone  except  on  surrender  of  the 
bill  of  lading.  St.  Louis,  etc..  R.  Co. 
V.  Scarborough  Co.,  115  Ark.  14.  170 
SW  572.  (2)  But,  where  the  con- 
signment is  on  an  open  bill  of  lad- 
ing, a  delivery  either  to  the  con- 
signee or  on  his  direction  or  author- 
ity even  without  surrender  of  the 
bill  of  lading  as  required  by  the 
statute  imposes  no  liability  In  favor 
of  the  shipper.  The  statute  pro- 
tects only  a  transferee  of  the  bill 
of  lading  on  such  shipment.  St. 
Louis,  etc.,  R.  Co.  v.  Scarborough 
Co.,  supra;  Nebraska  Meal  Mills  v. 
St.  Louis  Southwestern  R.  Co.,  64 
Ark.  169.  41  SW  810,  62  AmSR  183. 
38  LRA  358  and  note.  (3)  Under 
these  circumstances  It  Is  said  that 
the  shipper  must  derive  his  right  to 
sue  the  carrier  on  such  a  misdeliv- 
ery as  would  have  enabled  the  con- 
signee to  sue  If  he  had  been  injured 
thereby.  St.  Louis,  etc.,  R.  Co.  v. 
Scarborough  Co.,  supra.  (4)  An- 
other statute  (Act  May  23,  1907  [L, 
(1907)  p  861])  authorizes  a  "shipper" 
or  "consignee  to  execute  to  the  car- 
rier a  bond  conditioned  that  the 
"shipper"  or  "consignee"  shall  de- 
liver to  the  carrier  the  original  bill 
of  lading,  etc.,  and  authorizes  the 
carrier  on  delivery  of  the  bond  to 
deliver  the  goods  to  the  dipper  or 
conslgnde  without  requiring  surren- 
der of  the  bill  of  lading.  It  has 
been  held  that  the  words  "shipper" 
and  "consignee"  are  used  not  as 
words  of  exclusion  but  as  words  of 
Inclusion  and  complements  of  each 
other  and  were  intended  to  include  all 
parties  to  a  transportation  contract, 
the  word  "consignee"  not  being  syn- 
onymous with  "owner,"  but  meaning 
the  person  who  under  circumstances 
In  whldh  he  might  be  entitled  to  the 
delivery  of  the  goods  represents 
that  he  Is  so  entitled,  tenders  a  bond 
In  the  statutory  form  and  requests 
delivery;  and  a  bond  given  for  the 
delivery  of  goods,  consigned  to  the 
order  of  the  shipper  with  directions 
to  notify  the  obligor  of  the  bond,  Is 
a  valid  statutory  bond.  St.  Louis, 
etc.,  R.  Co.  V.  Bankers'  Surety  Co., 
115  Ark.  68.  172  SW  266.  (5)  Where 
a  consignor  of  freight  consigned  to 
Itself  wiith  direction  to  notify  a  mill- 
ing company  notified  the  carrier  that 
the  shipment  was  Intended  for  an 
elevator  company  and  authorized  a 
substitution  of  that  company  for  the 
milling  company,  and  the  carrier  in 
good  faith  made  delivery  to  the  ele- 
vator company,  the  oeliverv  waa 
within  a  bond  gi\'«n  by  the  elevator 
company,  it  being  a  "consignee,"  with- 
in the  statute,  although  it  subse- 
quently developed  that  the  elevator 
company  waa  not  legally  entitled  to 
delivery.  Chicago,  etc.,  R.  Co.  v. 
Title  Guaranty,  etc.  Co..  116  Ark.  75. 
172  SW  263. 

[bl  In  Mawadiwtto. — (1)  Under 
the  Uniform  Bills  of  Lading  Act  (St. 
[1910]  c  214  8  11  clause  "b"),  the 

Eeneral  rule  la  that  the  carrier  is  not 
ound  to  deliver  the  goods  to  the 
consignee  except  on  delivery  of  the 
bill  of  lading  properly  indorsed. 
Voghol  V.  New  Tork.  etc..  R.  Co.,  216 
Mass.  ISB.  103  NE  286.  (2)  A  car- 
rier has  the  burden  of  proving  a  law- 
ful excuse  for  nondelivery  only 
where  there  has  been  an  offer  to  sur- 
render the  negotiable  bill  of  lading 
properly  Indorsed.  Voghel  v,  New 
Tork.    etc.,    R.  Co.,  supra.    (3)  Al- 


though the  bill  of  lading  was  Issued 
In  a  foreign  country,  the  statute  is 
applicable  to  the  parties  as  between 
themselves.  Voghel  v.  New  York, 
etc.,  R.  Co.,  supra.  (4)  By  the  pro- 
vlpkins  of  the  statute  the  consignee 
is  entitled  to  delivery  without  sur- 
render of  the  bill  or  proof  that  it 
has  been  lost.  Voghel  v.  New  York, 
etc.,  R.  Co.,  supra. 

[c]  In  ir«w  Tork. — Delivery  by  a 
common  carrier  Is  forbidden  except 
■on  production  and  cancellation  of  the 
bill  of  lading,  unless  It  Is  stamped 
or  Indorsed  on  its  face  as  nonnegoti- 
able.  Colgate  v.  Pennsylvania  Co., 
102  N.  Y.  120,  6  NE  114;  Syracuse 
First  Nat.  Bank  v.  New  York  Cent., 
etc.,  R.  Oo..  85  Hun  160,  32  NTS  604. 

[d]  Under  th«  Texas  statDta  re- 
quiring a  railroad  company  to  de- 
liver possession  of  goods  to  the 
owner  or  consignee  on  payment  of 
the  freight  charges  as  shown  by  the 
bill  of  lading,  etc.,  a  railroad  com- 
pany has  no  right  to  impose  as  a 
condition  to  the  delivery  the  surren- 
der of  the  bill  of  lading,  but  can  only 
require  its  production  for  Inspection, 
Dwyer  v.  Gulf,  etc.,  R.  Co.,  69  Tex. 
707,  709.  7  SW  604  (where  the  court 
said:  "We  do  not  believe  that  It 
follows,  that  the  bill  of  lading 
should  be  surrendered,  from  the  fact 
that  It  Is  required  to  be  presented 
in  order  to  obtain  possession  of  the 
goods.  It  Is  claimed  that  after  i>os- 
session  of  the  goods  has  been  deliv- 
ered to  the  owner  or  consignor,  the 
bill  of  lading  becomes  the  property 
of  the  carrier,  and  the  carrier  Is  enti- 
tled to  possession  of  It.  Upon  like 
reason,  as  Is  claimed,  the  maker  of 
a  note  upon  payment,  Is  entitled  to 
the  possession  as  against  the  payee. 
The  Instances  are  not  analogous,  for 
after  the  note  Is  paid  it  is  entirely 
uaelesa  to  the  payee,  and  this  may 
be  the  reason  of  the  universal  cus- 
tom of  surrendering  the  note  Instead 
of  executing  a  receipt  for  its  pay- 
ment; but,  as  before  sunested,  the 
bill  of  lading  may  be  of  use  to  the 
consignor  or  owner  of  the  goods 
after  a  delivery  has  been  made.  It 
must  be  conceded  that  the  bill  of 
lading  was  at  one  time  the  property 
of  the  owner  of  the  goods,  and  it  is 
not  perceived  how  the  delivery  of 
them  could  destroy  his  right  In  this 
property  without  his  consent.  If  the 
right  to  the  bill  of  lading,  which  la 
both  a  receipt  and  a  contract  in  writ- 
ing, passed  to  the  carrier  upon  the 
delivery  of  the  goods,  there  would 
be  no  need  to  Invoke  the  law  of  cus- 
tom; but  if  It  did  not.  It  follows 
that  the  owner  could  not  be  deprived 
of  It  wiChoQt  his  consent.  And  It  Is, 
we  think,  unreasonable  that  a  cus- 
tom should  require  the  surrender  of 
a  valuable  right  in  order  to  obtain 
possession  of  property,  that  the  law 
without  condition  or  quallftoa-tion  re- 
quires should  be  delivered");  Mis- 
souri, etc.,  R.  Co.  v.  Long,  (Civ.  A.) 
167  SW  769. 

88.  Mitchell  V.  Chesapeake,  etc.. 
R.  Co.,  IT  IlL  A.  231;  Schwarzachild. 
etc..  Co.  v.  Savannah,  etc..  R.  Co..  76 
Mo.  A.  623.  629;  Gates  v.  Chieago, 
etc..  R.  Co^  42-Nebr.  379,  30  NW  583; 
Ridgway  Grain  Co.  v.  Pennsylvania 
R.  Co..  228  Pa.  641.  77  A  1007.  SI 
LRANS  1178. 

"This  follows  from  the  rule  that 
no  one  shall  he  heard  to  complain  of 
the  doing  of  an  act  to  which  he  con- 
sented." Schwarzachild.  etc..  Co.  v. 
Savannah,  etc.,  R.  Co.,  supra. 

[a]  What  constitutes  a  waiver. — 
(1)  Waiver  of  a  surrender  of  the  bill 
of  lading  in  accordance  with  Its  pro- 
visions Defore  delivery  of  the  goods 
will  be  Inferred  where  the  shipper 
has  acquiesced  in  a  similar  course  of 


For  later  oases,  developments  and  ohongss  In  the  law  see  cumulative  Annotations,  same  title,  pag^^l^t^^iji^r. 
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terial  so  far  as  the  consignor  is  concerned  that  a 
surrender  of  the  bill  of  lading,  in  accordance  with 
its  terms,  was  not  required;  no  breaeh  of  duty  to 
the  consignor  is  tliereb^  inTolved."  And  it  has 
also  been  held  that  delivery  to  the  li^t  person, 
without  surrender  of  the  bill  of  lading  in  accordance 
with  its  terms,  imposes  no  liability-  on  the  carrier 
in  favor  of  one  to  whom  the  bill  of  lading  was 
assigned  after  delivery  of  the  goods.'" 

371]  b.  Effect  of  "Shipper's  Order"  Olanse 
iiL  Bill  of  Lading.  The  term  "shipper's  order"  as 
used  in  the  bill  of  lading  is  well  undeistood  and 
meam  that' the  title  remains  in  the  shipper  until  he 
orders  a  delivery  of  the  goods,**  and  that  the  car- 
rier must  not  deliver  except  on  production  of  the 
bill  of  lading  properly  indorsed  by  the  shipper.'*' 
And,  where  the  bill  of  lading  provides  for  delivery 
to  the  shipper's  order  or  to  nis  assignee  it  is  liable 
for  the  valttC  of  the  property  to  the  perscm  entitled 
to  reeeive  the  goods  if  it  delivers  the  ^oda  to  the 
ctmsignee  or  anytme  else  without  the  bill  of  lading 
properly  indorsed.**    Especially  are  the  foregoing 


rules  applicable  where  the  "shipper's  order"  bill 
of  lading  has  attached  to  it  a  draft  on  the  buyer," 
or  where  the  bill  of  lading  expressly  provides  that 
the  goods  shall  not  be  delivered  without  its  sur- 
render properly  indorsed.^  But  if  no  damages 
result,  recovery  cannot  be  had  for  breach  of  a  pro- 
vision of  the  bill  of  lading  that  surrender  of  it  shall 
be  required  before  delivery  of  the  goods.** 

[$  372]  c.  Effect  of  "Order  Notify"  Olaiue  in 
Bill  of  Lading  or  Shipping  Beceipt.  Where  a  bill 
of  lading  or  a  shipping  receipt  contains  a  clause 
providing  that  a  third  person  shall  be  notified  of 
the  arrival  of  the  goods,  or  where  it  contains  this 
clause  and  an  additional  clause  reciting  that  the 
goods  are  shipped  to  the  consignor's  order,  the  car- 
rier is  not  authorized  to  treat  the  person  to  be 
notified  as  a  consignee,  and  if  it  delivers  the  goods 
to  him  without  production  and  surrender  of  the 
receipt  or  the  bill  of  lading,  it  will  be  liable  to 
the  true  ovmer  of  the  goods  for  any  loss  resulting 
from  such  delivery.*"  Delivery  of  the  goods  under 
these  eircnmstanees  without  surrender  of  the  re- 


deallns  In  a  large  number  of  In- 
staBces  for  more  than  a  year  with- 
out protest.  Rldgway  Oraln  Co.  v. 
Pennsylvania  R.  Oo.,  228  Pa.  641,  77 
A  1007,  31  L.RANS  117S.  <2)  And  It 
was  held  that  a  telegram  from  the 
conslKnor  to  his  broker,  "Do  the  beet 
you  can;  whatever  y>ou  do  will  be 
BattsfacAory."  was  Intended  to  and 
had  the  ralect  of  a  waiver  of  pay- 
ment of  the  drafts  and  procurement 
of  the  bills  of  lading,  as  a  condition 
precedent  to  the  broker  obtaining 
possession  of  the  hay,  and  was  an 
autStorMy  to  the  carrier  to  deliver 
to  such  broker.  Mitchell  v.  Chesa* 
peake,  etc.,  R.  Co.,  17  111.  A.  2S1,  238. 

ar.  Chicago  Packing,  etc,  Co.  v. 
Savannah,  etc.,  R  Co.,  103  Ga.  140, 
29  SB  898,-  40  IjRA  167;  Nelson 
Grain  Co.  v.  Ann  Arbor  R.  Co.,  174 
Ulch.  80.  140  NW  486;  St.  Louis 
Southwestern  R.  Co.  v.  Qllbreath, 
(Tex.  Civ.  A.)  144  SW  1061. 

[a]  ■sasoa  tat  niacin  not  in- 
slaUnc  on  a  surrender  of  the  bill  of 
lading  as  a  pr»«qulslte  to  dellvenr, 
it  Is  said  that  the  carrier  simply 
waives  a  right  which,  as  against  the 
<»4glnal  consignor,  it  had  reserved  to 
itself  under  the  terms  of  the  con- 
tract of  shipment.  Chicago  Pack- 
ing, etc.,  Co.  V.  Savanna^i,  etc.,  R.  Co.. 
103  Ga.  140,  2»  SE  698,  40  LRA  367. 

[b1  Bnl*  applled^A  carrier 
which  received  cotton  from  the 
owner  for  transportation  and  issued 
a  bill  of  lading  najnlng  an  intended 
buyer  as  the  uitpper  and  consignee, 
tn  the  absence  of  any  outstanding 
order  of  the  apparent  shipper,  could, 
between  Itself  and  him,  waive  a  stip- 
ulation In  the  bill  of  lading  that,  on 
a  shipment  to  the  shipper's  order,  the 
bill  of  lading  properly  Indorsed  was 
to  be  surrendered  before  tiie  con- 
signee was  «ntltled  to  receive  the 

?oods.    St.   Louis  Southwestern  R. 
o.  V.  Gilbreath,  (Tex.  Civ.  A.)  144 
SWT  lOBl. 

ae.  Anchor  Mill.  Co.  v.  BurMne- 
ton,  etc.,  R.  Oo.,  102  Iowa  262,  71  NW 
255;  Alabama  Nat.  Bank  v.  Mobile, 
etc.,  R.  Co.,  42  Mo.  A.  264;  Albany 
Nat.  Commercial  Bank  v.  Lacka- 
wanna Transp.  Co.,  59  App.  Div.  270, 
69  NTS  396  faff  172  N.  T.  B96  mem. 
64  NE  1123  mem]. 

[a]  Season  for  mle. — The  trans- 
fer of  a  bill  of  lading  operates  only 
as  a  transfer  of  whatever  title  the 
transferor  has  at  the  time  to  the 
goods  covered  by  It,  And  if  a  ship- 
per takes  a  bill  of  lading  to  himself 
as  consignee,  and  the  carrier  delivers 
the  goooES  to  another  with  the  con-* 
sent  of  the  consignee,  but  without 
surrender  of  the  bill  ot  lading,  a  8ut>- 
aequent  assignee  of  the  bill  of  lad- 
ing, although  acquiring  it  without 
notice  and  for  value,  has  no  recourse 
against  the  carrier.  Anch<H-  Mill  Oo. 
v.  Burlington,  etc.,  R.  Co.,  102  Iowa 


362,  71  NW  255:  Alabama  Nat.  Bank 
V.  Mobile,  etc.,  R.  Co.,  42  Mo.  A.  284. 

as.  McMahan  v.  State  Nat.  Bank. 
(Tex.  Civ.  A.)  160  SW  403. 

30.  Kansas  City  Southern  R.  Co. 
V.  Mabry,  112  Ark.  110,  16S  SW  279; 
Arkansas  Southern  R.  Co.  v.  German 
Nat  Bank,  77  Ark.  482.  92  SW  522. 
lis  AmSR  160;  Voghel  v.  New  York, 
etc,  R.  Co.,  216  l£u8.  166.  103  NB 
28  S. 

"At  common  law  a  bill  of  lading  Is 
a  muniment  of  title  to  the  goods  or 
property  therein  specified;  is  a  sym- 
bol or  representatlva  of  the  goods; 
'when  properly  indorsed  and  deliv- 
ered, with  the  Intention  of  passing 
the  title  to  them.  Is  a  symbolic  or 
oonstruotlve  delivery  of  the  goods 
themselves;'  and,  when  assigned,  the 
oarrler,  having  notice  of  the  assign- 
ment, becomes  bound  to  deliver  the 
goods    to    the    assignee.     If  the 

{roodH,  by  the  terms  of  ttie  bill  of 
adlng,  are  deliverable  to  the  order 
of  the  shipper,  the  carrier  should 
not  deliver  except  upon  the  produc- 
tion of  the  bill  of  lading  properly 
Indorsed  by  the  shipper;  'for  this 
notice  is  to  the  carrier  that  the  ship- 
per intends  to  retain  In  his  power 
the  ultimate  '  disposition  ox  the 
goods.'  "  Arkansas-  Southern  R.  Co. 
V.  German  Nat.  Bank,  77  Ark.  482, 
487.  92  SW  622.  118  AmSR  160  [writ 
of  error  dism  207  U.  S.  270,  28  SCt 
78,  62  L.  ed.  201.  and  quot  with  appr 
Kansas  City,  etc..  R.  Co.  v.  Mabry. 
112  Ark.  110,  166  SW  279]. 

31.  Ark. — Arkansas  Southern  R. 
Co.  V.  German  Nat.  Bank.  77  Ark. 
482,  92  SW  522,  113  AmSR  160  [writ 
Of  error  dism  207  U.  S.  270.  2S  SCt 
78,  62  L.  ed.  2011. 

0«. — Georgia,  etc..  R,  Co,  v.  Bllsh 
Milling  Co.,  15  Ga.  A.  142,  82  SE  784. 

N.  C. — Killlngsworth  v.  Norfolk, 
etc.,  R.  Co..  171  N.  C.  47.  87  SE  947. 

Pa. — Pennsylvania  R.  Co.  v.  Stern, 
119  Pa.  24.  12  A  756,  4  AmSR  626. 

Tex. — Grayson  County  Nat.  Bank 
v.  NashvlUe,  etc..  R.  Co.,  (Civ.  A.) 
79  SW  1094. 

32.  Midland  Valley  R.  Co.  v.  J.  A. 
Fay,  etc..  Co..  89  Ark.  342.  116  SW 
1171  (holding  that  a  delivery  to  the 
buyer  without  payment  of  the  draft 
or  production  of  the  bill  of  lading 
was  a  conversion  unless  the  seller 
consented);  Hobbs  v.  Chicago  Pack- 
ing, etc..  Co.,  98  Ga.  B76,  2^  SE  E84. 
58  AmSR  320;  Boatmen's  Sav.  Bank 
V.  Western,  etc.,  R.  Co.,  81  Ga.  221, 
7  SE  125. 

33.  Seaboard  Air  Line  R.  Co.  v. 
Phillips.  108  Md.  285.  70  A  232;  Rldg- 
way Grain  Co.  v.  Pennsylvania  R. 
Co.,  17  Pa.  Dlst.  967  (holding  that, 
where  the  bill  of  lading  contains  a 
condition  providing  that  the  ship- 
ment shall  not  be  delivered  without 
the  surrender  »f  the  bill  properly 
indorsed,  and  the  bill  is  forwarded 


through  the  bank,  attaohed  to  a 
draft  for  the  value  of  the  shipment, 
which  it  la  necessary  to  pay  In  order 
to  obtain  possesHlon  of  the  bill  of 
lading,  ana  the  carrier  wrongfully 
delivers  the  goods  without  the  pay- 
ment of  the  draft  or  the  surrender 
of  the  bill,  the  amount  of  the  draft 
Is  the  measure  of  the  shipper's 
damages). 

34.  Flsapia  V.  Hartford,  etc.. 
Transp.  Co..  62  Misc.  607,  116  NYS 
26. 

35.  U.  S. — North  Pennsylvania  R. 
Co.  v.  Commercial  Nkt.  Bank,  128  U. 

727,  8  sot  266,  31  L.  ed.  287;  The 
Thames,  23  P.  Cae.  No.  13.859,  7 
Blatchf.  226  [aff  14  Wall.  98,  20  L. 
ed.  804]. 

Ark. — Bedford  Auto  Co.  v,  Chicago, 
etc..   R.   Co.,    116  Ark.   198,  172  SW 

1006. 

Ind. — Lake  Shore,  etc.  R.  Co.  v. 
W.  H.  Mclntyre  Co.,  (A.)  108  NE 
978,  981  [cit  Cyc]. 

La. — Praeger  v.  Morgan's  Louisi- 
ana, etc.,  R.,  etc..  Co,.  5  La.  A.  (Or- 
leans) 207;  Morgan  State  Bank  v. 
Illinois  Cent.  R.  Co.,  3  La.  A.  (Or- 
leans) 474. 

Mass. — New  Tork,  etc.,  R.  Co.  v. 
Sampson,  222  Mass.  311.  110  NE  964; 
Wright,  etc..  Cloth  Co.  v.  Warren. 
177  Mass.  283.  68  NE  1082;  North  v. 
Merchants',  etc.,  Transp.  Co.,  146 
Mass.  315,  15  NE  779;  LIbby  v.  In- 
galls,  124  Mass.  503. 

Mich. — Churchill  v.  Grand  Trunk 
Western  R.  Co..  164  NW  106;  Thomas 
v.  Blair,  186  Mich.  422.  151  NW 
1041;  Tumbull  v.  Michigan  Cent.  R. 
Co..  183  Mich..  213,  160  NW  132. 

Minn. — Ammon  v.  Illinois  Cent.  R. 
Co,.  120  Minn.  438,  139  NW  819. 

MI&s. — Alabama  Great  Southern  R. 
Oo.  V.  Organ  Power  Co.,  92  Miss.  781, 
46  S  264. 

Mo. — Woolston  V.  Southern  R.  Co., 
177  Mo.  A.  611,  160  SW  1028. 

Nebr. — Union  Stock  Yards  Co.  v. 
Weatoott,  47  Nebr.  800,  66  NW  419. 

N.  H.— Peoria  First  Nat.  Bank  v. 
Northern  R.  Co.,  68  N.  H.  203. 

N.  Y. — ^Furman  v.  Union  Pac.  R. 
Co..  106  N.  Y.  679,  13  NE  B87  [rev 
35  Hun  669];  Bank  of  Commerce  v. 
Bisseil.  72  N.  Y.  615;  Pisapla  v. 
Hartford,  etc.,  Transp.  Co.,  62  Misc. 
607,  116  NYS  26;  Lyons  v.  New 
York  Cent.,  etc..  R.  Co.,  119  NYS  703 
[aff  136  App.  Div.  303  mem,  120  NTS 
1132  mem]. 

N.  c. — Sloan  V.  Carolina  Cent  B. 
Co..  126  N.  C,  487,  36  SE  21. 

Okl. — St.  Louis,  etc.,  R,  Co.  V. 
Alien,  31  Okl.  248,  120  P  1090,  39 
LRANS  309  and  note. 

Pa. — Wright  V.  Northern  Cent,  R. 
Co.,  8  Phlla.  19. 

S.  C. — General  Electric  Co.  v. 
Southern  R.  Co.,  72  S.  C.  251,  61  SF 


696,   110   AmSR   60fi^  Chester 
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eeipt  or  the  bill  of  lading  uonstitutes  a  conTersion." 
A  direction  of  this  character  in  a  shipping  receipt 
or  a  bill  of  lading  raises  no  presumption  that  the 
person  to  be  notified  is  the  eonslgnee,'^  hut  on  the 
contrary  indicates  that  the  carrier  is  not  entitled  to 
deliver  the  goods  except  on  production  of  the  bill 
of  lading.^  The  fact  that  a  carrier  was  instructed 
to  notify  a  third  party  of  the  arrival  of  goods  gives 
him  no  right  to  require  a  delivery  without  the  pro- 
duction and  the  surrender  of  the  bill  of  lading  prop- 


erly indorsed."" 

373]  3.  To  Agoit"— a.  In  Otmenl.  A  delivery 

to  the  agent  of  the  consignee,  or  to  my  other  per- 
son entitled  to  the  goods  who*  has  been  duly  au- 
thorized to  receive  the  goods  for  his  principal,  is 
a  good  delivery  and  will  relieve  the  carrier  from 
further  liability."  And  if  the  person  to  whom 
delivery  is  made  is  really  the  agent  authorized  to 
receive  the  goods,  the  delivery  will  be  sufficient, 
although  the  authority  was  not  known  to  the  car- 


Bank  V.  Atlanta,  etc.,  R.  Co..  26  S.  C. 
216. 

Tenn. — l^iriBvlUe,  etc.,  R.  Co,  v, 
McKay.  133  Tenn.  503.  182  SW  585; 
Naehvllle  Fourth  Nat.  Bank  v. 
Nashville,  etc.,  R.  Co.,  128  Tenn.  530, 
161  SW  1144;  LoulBVllle,  etc..  R.  Co. 
V.  U.  S.  Fidelity,  etc.,  Co.,  126  Tenn. 
6S8.  148  SW  671. 

Vt. — Joslyn  V,  Qrand  Trunk  R.  Co.. 
61  Vt.  92. 

Va. — Kewanee  Private  Utllttlea  Co. 
v.  Norfolk  Southern  R.  Co.,  118  Va. 
628.  88  SE  95. 

[a]  Bui*  applied.— (1)  A  hill  of 
ladinfT  declared  that,  it  the  word 
"order"  was  written  thereon  Imme- 
diately before  or  aJter  the  name  of 
the  party  to  whose  order  the  prop- 
erty was  consigned,  the  surrender  of 
the  bill  of  lading  properly  Indorsed 
should  be  required  before  delivery  of 
the  property.  An  or^n  blower  was 
shipped  by  platntllT  under  a  bill  of 
lading,  reciting:  "Consigned  to 
Organ  Power  Company,  P.  R.  M.  Co. 
Notify  Patton-Rubush  Music  Cora- 
ra.ny.  Via  Merchants  Dispatch." 
The  freight  bill  contained  the  follow- 
Ing:  "Consignee.  Organ  Power  Com- 
pany, O  N  Patton-Rubush  M.  House," 
It  was  held  that,  as  the  court  would 
take  judicial  notice  that  the  letters 
*'0.  N."  signlfled  "order  notify,"  the 
carrier  was  chargeable  as  for  a  mis- 
delivery In  delivering  the  blower  to 
the  person  to  be  notified  without 
surrender  of  the  bill  of  lading  and 
payment  of  the  draft  thereto  at- 
tached. Alabama  Grea't  Southern  R. 
Co,  V.  Organ  Power  Co..  92  Miss,  781, 
784.  46  ^264.  (2)  A  marked  goods 
with  B's  name  and  sent  them  by 
railroad  to  B,  taking  therefor  a  rail- 
road receipt  In  which,  under  the 
heading  "marks  and  consignee," 
were  written  "B.  order  A,"  A  In- 
dorsed the  receipt  in  blank,  drew  a 
draft  on  B  for  th«  price,  attached 
the  draft  to  the  receipt,  and  for- 
warded both  by  an  express  company 
for  collection.  The  railroad  company 
delivered  ^he  goods  to  C,  another 
common  carrier,  to  transport  to  their 
destination,  with  a  freight  bill  con- 
taining the  words  "Order  A.  Notify 

B.  ,"  and  the  express  conipany  gave 
the  receipt  with  the  draft  attached 
to  C  for  collection.    It  was  held  that 

C.  by  delivering  the  goods  to  B  with- 
out the  authority  of  A,  and  before 
the  payment  of  the  draft  by  B,  was 
liable  to  A  for  the  conversion  of  the 
goods,  and  that  the  fact  that  the  re- 
ceipt and  the  draft  were  not  received 
by  C  until  after  he  received  the 
goods  was  immaterial.  Iilbby  v. 
Ingalls,  124  Mass.  603. 

[b]  Pbraae  "O.  ir.*',^The  court 
will  take  Judicial  notice  that  the  let- 
ters "O.  N."  In  a  bill  of  lading  sig- 
nify "order  notify,"  Alabama  Great 
Southern  R,  Co.  v.  Organ  Power  Co., 
92  Miss.  781,  46  S  254. 

[c]  Order  hill  of  lading  In  form 
recommended  by  interstate  comtneroe 
oommiaslon. — Under  the  provisions 
of  an  order  bill  of  lading  the  form 
of  which  was  adopted  by  the  carrier 
In  accordance  with  the  recommenda- 
tions of  the  Interstate  commerce 
commission  which  requires  the  bill 
of  lading  properly  Indorsed  to  be 
surrendered  on  delivery  of  the  ship- 
ment, the  carrier  may  not  safely  de- 
liver a  shipment  to  the  order  of  a 
consignee  named  in  an  order  bill  of 
lading  without  the  production  of  the 
bill  of  lading  properly  Indorsed. 
This  provision  Is  for  the  benefit  of 


the  shipper  or  the  owner,  as  well  as 
for  the  protection  of  the  carrier. 
Judson  V,  Minneapolis,  etc.  R.  Co., 
131  Minn,  5,  154  NW  606. 

[d]  What  Is  not  an  "order  not- 
ify" shlnnent. — P^cltal  in  bill  of 
lading  showing  cotton  to  have  been 
consigned  by  the  seller  to  a  certain 
named  buyer  was  conclusive  that  It 
was  consigned  to  the  buyer,  and  not 
to  the  shipper's  order,  "notify." 
Shippers'  CN^mpreas,  etc.,  Co.  v. 
Cumby  Mercantile,  etc.  Co,.  (Tex, 
Civ.  A.)  172  SW  744. 

[e]  '«Oraer  sottfr"  wltb  draft  at- 
taelied^(l)  Where  an  owner  takes 
a  hill  of  lading,  "order  (consignee) 
notify"  C.  ana  attaches  a  draft 
thereto,  and  delivers  It  to  a  bank 
for  value,  the  title  to  the  goods 
passes  to  the  bank,  and  the  carrier 
is  liable  to  the  bank  for  conversion 
If  It  deHvers  such  shipment  without 
surrender  of  the  bill  of  lading.  Can- 
andatgua  Nat  Bank  v,  Cleveland, 
etc..  R.  Co,.  156  App,  Dlv.  63,  139 
NYS  661  [aft  214  N,  Y,  694  mem,  108 
NB  1091  mem],  (2)  Under  a  ship- 
ment addressed  to  the  consignor  with 
direction  to  notify  h's  vendee,  a 
bill  of  lading  marked  "B,  L.  attached 
to  draft"  Bufflclently  notified  the  car- 
rier not  to  deliver  the  shipment  with- 
out surrender  of  the  bill,  although 
the  blank  form  used  was  what  Is 
known  as  the  "straight,"  and  not  the 
"order."  form.  Sturges  v.  Detroit, 
etc,  R.  Co.,  166  Mich,  221,  181  NW 
706. 

88.  Woolstone  v.  Southern  R.  Co., 
177  Ho.  A.  611,  160  SW  1023.  See 
also  cases  supra  note  36;  Infra  I  377. 

37.  Ammon  v.  Illinois  Cent.  R. 
Co.,  120  Minn.  488,  139  NW  819.  And 
see  cases  supra  note  36. 

38.  Furman  v.  TTnltm  Pac  R.  Co., 
106  N,  Y.  679,  13  NE  687  [rev  33  Hun 
6691. 

"A  shipment  to  the  order  of  the 
consignor,  with  directions  to  notify 
the  consignee,  la  an  unmistakable  in- 
dication by  the  shipper  to  the  oarrler 
that  the  citle  to  the  goods  will  not 
pass  and  the  duty  to  oeUver  will  not 
arise  Until  the  draft  has  been  paid, 
the  bill  of  lading  taken  up,  and  the 
latter  presented  to  the  railroad  com- 
pany," Louisville,  etc.  R.  Co.  v.  u. 
S.  Fidelity,  etc.  Co..  125  Tenn.  6S8, 
676,  148  SW  671. 

38.  KUllngsworth  V.  Norfolk. 
Southern  R.t5o.,  171  N.  C.  47,  87  SB 
947. 

40.  See  generally  Agency  SI  198~ 

41.  Ala,— Louisville,  etc..  R.  Co. 
V.  CMImerr,  89  Ala.  S84,  7  S  664. 

Ark. — ^Equitable  Powder  Mfg,  Co. 
v.  St.  Louis,  etc,  R,  Co.,  105  Ark. 
697.  150  SW  1028. 

Ga. — Brunswick,  etc ,  R.  Co.  v. 
Rothchlld.  119  Ga.  604.  46  SB  830; 
Southern  Express  Co.  v.  Williams,  99 
Ga,  482,  27  SIS  743;  Southern  Bxpress 
Co.  v.  Everett.  37  Ga.  688. 

111. — Illinois  Cent,  R,  Co.  V.  Simp- 
son, 17  111.  A-  325. 

Iowa, — Ryder  v.  Burlington,  etc. 
R.  Co.,  51  Iowa  460,  1  NW  747, 

Mass. — Lewis  v.  Western  R.  Corp.. 
11  Mete.  509. 

Minn. — Wilcox  v.  Chicago,  etc,  B, 
Co,,  24  Minn,  269, 

Mo, — Parker  Gordon  Cigar  Co.  v. 
Chicago,  etc..  R.  Co.,  192  Mo.  A.  86. 
179  SW  785:  Ilnrdin  Grain  Co.  v.  Chi- 
cago, etc,  R,  Co..  134  Mo.  A.  681.  114 
SW  1117. 

Nehr. — Gates  v.  Chicago,  etc.,  R. 
Co..  42  Nebr.  379,  60  NW  683. 


N,  Y. — Ontario  Bank  v.  New  Jer- 
sey Steamboat  Co..  69  N,  T.  610. 

Tex.— St.  Louis,  etc..  R.  Co.  v. 
Crawford.  <Clv.  A.)  35  SW  748. 

Eng. — Pooley  v.  Great  Eastern  R- 
Oo.,  34  L.  T.  Rep.  N.  S.  637. 

[a]  Thns  where  an  express  com- 
pany is  sued  for  the  wrong  delivery 
of  a  box.  or  for  not  delivering  it  to 
the  person  to  whom  It  Is  addressed, 
the  company  will  be  discharged  from 
liability  where  it  is  found  as  a  fact 
either  that  the  delivery  was  to  the 
authorized  agent  of  the  person  to 
whom  the  box  Is  addressed  or  that  the 
seller  and  the  shipper  sanctioned  the 
delivery  to  such  agent,  and  wher» 
the  finding  In  either  event  Is  sup- 
ported by  prima  facie  evidence.  Piatt 
V.  Wells.  25  N,  T.  Super.  101.  26 
HowPr  442. 

[b]  Wliere  packages  are  mA- 
dressed  to  a  hajik  or  to  the  cashier 
thereof,  delivery  to  any  agent  of  the 
bank,  engaged  In  the  transaction  of 
Its  general  business.  Is  sufficient. 
Sweett  V.  Barney.  23  N.  Y.  335;  Hotch- 
klss  v.  Artisann"  Bank.  2  Abb.  Dec. 
(N.  Y.)  403,  2  Keyes  504, 

[cl  Ooods  addressed  to  "Son.  J. 
a-.  OUIlale,  ■eoratary  imited  Statea 
Treaa.  Dept.,  Washington.  D.  C" 
were  properly  delivered  in  the  usual 
course  of  business  to  the  treasury 
department.  Aldrlch  Car-Seal  Mfg. 
c'n.  V.  American  Express  Co,,  117 
Mich.  32,  76  NW  94. 

[d]  Delivery  of  wife's  ffooda  to 
has  band. — (1 )  A  husband  shipped 
certain  household  goods  which  be- 
longed to  his  wife  and  took  from  the 
carrier  a  bill  of  lading  whlcA  he 
handed  to  her.  At  the  niaee  of  des- 
tination the  husband  delivered  the 
bill  of  lading  to  a  drayman  who  took 
the  goods  to  a  salesroom  where  they 
were  sold  and  the  money  was  de- 
livered to  the  husband,  the  wife  see- 
ing all  this  and  making  no  objection. 
It  was  held  that  an  action  against 
the  carrier  for  a  wrongful  delivery 
could  not  be  malntainea  on  evidence 
by  the  wife  that  she  had  not  given 
the  bill  of  lading  to  her  husband  and 
that  she  thought  that  the  salesroom - 
was  a  railroad  warehouse.  It  appear- 
ing also  that  the  husband  had  made 
other  sales  of  the  wife's  property 
through  the  same  salesman.  Rey- 
nolds v.  New  York  Cent,,  etc,.  R,  Co.. 
60  Hun  606.  8  NYS  331.  (2)  Where 
a  husband  presents  the  receipt  of  the 
raiilroad  company  for  household 
goods  In  the  name  of  his  wife,  ait  the 
depot,  and  gdves  directions  for  re- 
shlpplng  them,  the  company  has  a 
right  to  presume  and  to  act' on  the 
presumption  that  the  husband  Is  the 
duly  authorized  agent  of  his  wife  in 
regard  to  the  shipment  and  the  con- 
trol of  the  goods.  Purman  v.  Clkl- 
cago,  etc..  R.  Co.,  67  Io^*-a  42,  10  NW 
272,  62  Iowa  395,  17  NW  598,  (3) 
Where  the  shipper  Is  both  consignor 
and  consignee,  the  company  Is  bound 
to  deliver  the  goods  to  her  or  to  her 
authorized  agent,  and  the  delivery  to 
her  hu.sband  who  had  separated  from 
her  and  who  did  not  have  the  bill  of 
lading  or  other  express  authority 
renders  the  carrier  Mable  for  the 
value  of  the  goods.  Missouri  Pac.  R. 
Co.  V.  Well,  8  Kan.  A,  839,  67  P  853. 

[e]  A  drayman  who  has  been  In 
the  habit  of  receiving  goods  for  a 
oonslf^nee  la  not  necessarily  an  au- 
thorized agent  with  reference  to  any 
particular  shipment.  Dean  v.  Vac- 
riiro,  2  Head  (Tenn.)  488.  75  AmD 
744;  Sawyer  v.  Chicago,  etc.,  R.  Co.. 


For  later  oases,  developments  and  oliaaffes  in  the  law  see  cumulative  Annotations,  same  title,  pag 
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her,*'  or  although  the  delivery  was  made  on  insuffi- 
cient or  even  on  'false  evidence.*^  But  an  agent 
en^ged  in  the  general  employment  of  the  consignee 
in  connection  with  his  business  may  not  have  such 
authority  as  to  excuse  the  carrier  in  making  deliv- 
ery to  him  if  he  has  not  actual  authority  to  receive 
the  goods.*^  And  when  the  carrier  is  sued  for  mis- 
delivery,  it  must  show  that  the  agent  was  authorized 
to  receive  the  goods,  or  at  least  that  he  had  been 
clothed  vitit  euch  apparent  authority  as  to  justify 
it  in  presuming  his  authority  but  no  greater 
d^ree  of  proof  of  authority  in  the  person  to  whom 
they  were  delivered  is  required  than  for  any  other 
issue  in  a  civil  case.*" 

[$  374]  b.  Ocodfl  Addressed  to  OonaigiLee  in  Oare 
of  Third  Person— (1)  la  QeneraL  The  addressing 
of  a  package  to  a  consignee  in  the  care  of  a  third 
person,  as  between  the  consignor  and  the  eonsignee 
and  the  earner,  in  the  absence  of  known  limitations 
on  the  scope  of  the  authority  given,  confers  on 
such  third  person  the  right  to  receive  the  goods,  and 
ordinarily  constitutes  him  the  proper  person  to 
whom  to  make  delivery.*^  If,  however,  the  carrier 
knows  that  the  authority  of  the  person  to  whom 
the  goods  are  so  addressed  is  limited  to  a  specified 
purpose,  such,  for  instance,  as  that  he  might  attend 
to  the  payment  of  custom  duties  and  not  allow  the 
goods  to  be  delivered  until  such  duties  wero  paid,  it 


will  render  itself  liable  for  a  conversion  by  deliver- 
ing the  goods  to  one  not  the  cons^ee,  although 
ordered  ,  so  to  do  by  the  person  in  whose  care  the 
goods  were  addressed,** 

375]  (2)  Goods  Sent  in  Oare  of  Carrier's  Local 
Agent.  According  to  some  decisions,  when  goods 
are  directed  to  the  consignee  in  care  of  the  car- 
rier's agent  at  the  point  of  destination,  a  delivery 
to  such  agent  terminates  the  carrier's  responsibility, 
and  the  agent  holds  the  goods  as  the  agent  of  the 
consignor  or  of  the  consignee,  whichever  of  the  two 
is  the  owner  of  the  goods.*"  But  there  are  decisions 
which  are  squarely  in  conflict  with  this  view,  these 
cases  holding  that,  when  the  person  to  whom  the 
goods  are  so  addressed  is  himself  the  agent  and 
principal  representative  of  the  carrier  at  the  point 
where  the  carriage  is  to  terminate,  it  is  to  be  re- 
garded as  a  mere  extension  of  the  ordinary,  direction 
to  have  the  goods  stopped  at  the  place  on  the  route 
where  that  agent  is  in  charge  of  the  business.'*' 

376]  4.  Real  Owner.  The  carrier  is  bound  to 
respond  to  the  demand  of  the  real  owner  for  pos- 
session of  his  goods,"  regardless  of  whether  he  is 
consignor,  eonsignee,  or  holder  of  the  bill  of  lading," 
and  in  doing  so  he  does  not  render  himself  liable 
to  one  who,  having  fraudulently  or  otherwise  unlaw- 
fully obtained  possession  of  them,  has  delivered 
them  to  the  carrier  for  transportation.*"  This  is  in 


22  Wis.  403,  99  AmD  4». 

[f]  WroiMrfnl  dcUTMT  to  tbird 
parsoiii^ — ^Wfaere  the  consfenor  di- 
rected the  carrier  to  forward  a  por- 
tion of  the  consignment  to  places  to 
be  designated  by  a  third  party,  and 
the  carrier  delivered  the  goods  to 
such  third  party.  It  was  held  that 
the  delivery  was  wroneful.  Illinois 
Cent.  R.  Co.  v.  Carter,  62  111.  A.  618. 

43.  Angle  V.  tfitosisBlppi,  etc.,  R. 
Co..  9  Iowa  487. 

43.  Parker  Gordon  Cigar  Co.  v. 
Chicago,  etc.,  R.  Co.,  192  Slo.  A.  86. 
179  SW  785. 

44.  Wilson  Sewing  Mach.  Co.  v. 
Louisville.  etCy.  R.  Co..  71  Mo.  203; 
Nebenzahl  v.  Fargo,  IB  Daly  130,  8 
NTS  929:  Bla  V.  American  Merchants' 
Union  Express  Co.,  29  Wis.  611,  9 
AmR  619. 

[a]  Former  agent. — Delivery  made 
to  one  who  had  been  the  consignee's 
agent,  but  whose  authority  baa  t>een 
terminated  with  notice  to  the  con- 
signor is  not  sufficient.  Lester  v. 
Delaware,  etc.,  R.  Co.,  92  Hun  342,  36 
NYS  907. 

V.  Cal. — Adams  v.  Blankenstein, 
2  Cal.  413.  66  AmD  350. 

Dak. — Waldron  v.  Chicago,  etc.,  R. 
Co..  1  Dak.  351.  46  NW  456. 

Iowa. — Angle  v.  Mississippi,  etc., 
R.  Co.,  18  Iowa  566. 

N.  T. — Schleslnger  v.  New  York, 
etc..  R.  Ck> .  86  NTS  S72;  W-llliams  v. 
Holland,  22  HowPr  1S7. 

Wis. — Hermann  v.  Goodrich,  21 
Wis.  SS6.  94  AmD  662. 

[a]  Tluu  where  a  carrier  deliv- 
ers goods  to  a  person  not  the  owner 
or  the  consignee,  it  must  show  that 
such  person  was  authorised  to  re- 
ceive them;  and  where  the  delivery 
Is  In  a  storeroom,  to  one  claimed  to 
be  a  clerk,  the  mere  fact  that  he  -was 
behind  the  counter  Is  not  enough 
where  he  receipts  in  his  own  name 
and  where  the  consignee  denies  his 
authority  to  receive  the  goods. 
Nebenzahl  v.  Fargo,  16  Daly  130,  3 
NTS  929,  4  NTS  654:. 

[b]  AequlMwenoe  In  former  Oe- 
llverlaa  to  one  claiming  to  be  agent 
may  be  sufficient  to  Justify  the  car- 
rier In  making  further  deliveries  to 
the  same  person.  Ontario  Bank  v. 
New  Jersey  Btsamboat  Co.,  69  N.  T. 
610. 

46.  Wilcox  V.  Chicago,  etc.,  R. 
Co..  24  Minn.  269. 

4fT-  Com.  V.  People's  Ebcpress  Co.. 
201  Mass.  664,  88  NE  420,  181  AmSR 
416;  Russell  v.  Uvlngaton,  16  N.  Y. 


516;  Sla  v.  American  Merchants' 
Union  Express  Co.,  29  Wis.   611,  9 

AmR  619. 

48.  Claflln  v.  Boston,  etc.,  R.  Co., 
7  Allen  (Mass.)  341. 

49.  Ga. — Pitsslmmons  v.  Southern 
Express  Co.,  40  Ga,  830,  2  AmR  677. 

111. — Chicago,  etc.,  R.  Oo.  v.  Mer- 
rill. 48  111.  425. 

N.  Y.' — Bristol  V.  Rensselaer,  etc., 
R.  Co..  9  Barb.  158. 

Oh. — 'Roberts  v.  Union  Line  Eit- 
press  Co.,  2  Oh.  Dec.  (Reprint)  677, 
4  WeatLMonth  99. 

Or. — Bennett  v.  Northern  Pac.  Ex- 
press Co.,  12  Or.  49,  6  P  160  (contain- 
ing dictum  to  this  effect  but  holding 
that  the  facts  did  not  bring  the  case 
within  the  rule). 

Tex. — Houston,  etc,  R.  Co.  v. 
Hogg,  2  Tex.  Unrep.  Cas.  544,  649. 

"The  consignor  can  select  his 
agent  or  consignee;  and  when  such 
agent  or  consignee  receives  the  prop- 
erty, the  fKirrier's  responsibility 
ceases.  And  the  fact  that  the  con- 
signee or  agent  is  also  the  agent  of 
the  carrier  does  not  atlect  the  ques- 
tion, for  when  he  receives  the  prop- 
erty he  therefore  holds  It  as  the 
agent  of  the  consignor  and  not  as 
uent  for  the  carrier."  Houston,  etc., 
R.  Co.  V.  Hogg,  supra. 

00.  Alabama,  etc.,  R.  Co.  v.  Kidd, 
36  Ala.  209.  219  (where  It  was  said: 
"By  contracting  to  deliver  to  their 
own  agent,  they  impliedly  agreed  to 
act  as  the  imnslgnees  of  the  owner; 
and  thus  bound  themselves  to  take 
care  of  the  cotton  for  him  as  his 
bailee");  Russell  t.  Livingston,  16 
N.  Y.  616,  618  [rev  19  Barb.  646] 
(where  It  was  safd:  "It  should  be  so 
regarded;  for  there  Is  no  probable 
reason  wnv  a  person  sending  a  pack- 
age should  be  supposed  to  choose  to 
terminate  the  carrier's  responsibility 
and  substitute  that  of  the  carrier's 
agent,  when  by  such  change  no  new 
duty  would  be  created,  and  the  pack- 
age would  he  dealt  with  In  either 
case  by  the  same  person  and  In  the 
same  way.  The  only  object  in  giv- 
ing such  a  direction  which  could  be 
supposed  would  be  to  change  the  re- 
sponsibility from  the  carrier  to  the 
agent  appointed  by  the  carrier;  and 
as  such  a  change  would  usually  im- 
pair the  security  of  the  owner,  as  he 
must  be  taken  generally  to  know 
more  about  the  carrier  whom  he  em- 
ploys than  about  the  carrier's  agent, 
of  whom  he  will  commonly  know 
only  the  name.  It  would  be  acting 


against  the  natural  presumptions 
which  arise  from  the  situation  of  the 
parties  to  attribute  to  the  owner 
such  an  Intention"). 

Bl.  Hentz  v.  The  Steamship  Idaho, 
93  U.  S.  575,  23  L.  ed.  978;  National 
Newark  Banking  Co.  v.  Delaware, 
etc..  R.  Co.,  70  N.  J.  L.  774.  68  A  311, 
103  AmSR  826,  66  L.RA  695;  Smith 
V.  Linden  Oil  Co.,  69  W.  Va.  57,  71 
SE  167. 

"A  common  carrier  Is  bound  even 
In  case  of  a  straight  shipment  to  de- 
liver the  goods  to  the  true  owner  or 
to  the  one  legally  entitled  to  the 
possession  thereof,  if  the  carrier  has 
due  notice  of  such  rights  before  he 
delivers  to  the  consignee  or  to  his 
order  without  the  bill  of  lading.  It 
is  up  to  the  holder,  as  consignee,  of 
such  a  bill  of  lading  to  give  prompt 
notice  of  his  righle  to  the  carrier 
before  the  goods  are  delivered  by  it 
to  another,  if  he  desires  to  hold  the 
carrier  for  a  conversion  of  Ms  prop- 
erty." Ensign  v.  Illinois  Cent.  R. 
Co.,  180  III.  A.  382.  388. 

62.  American  cIxpreBs  Co.  v. 
Greenhalgh,  80  111.  68;  W.  H.  SUnch- 
fleld  Warehouse  Co.  t.  Central  R. 
Co.,  67  Or.  896,  406,  136  P  34  [clt 
Cyc].  See  also  generally  Bailments 
f  113. 

B3.  U.  S. — Hents  v.  The  Steamship 
Idaho,  82  U.  S.  675.  23  L.  ed.  978; 
Herbst  V.  Aslartlc  Prince,  97  Fed. 
343  [aff  108  Fed.  287,  47  CCA  326]; 
Rosenfleld  v.  Express  Co.,  20  F,  C^. 
No.  12,060.  1  Woods  131. 

Ind. — U.  S.  Express  Co.  v.  Ham- 
mer. 21  Ind.  A.  186.  61  NE  963;  Cleve- 
land, etc,  R.  Co.  V,  Mollne  Plow  Co., 
13  Ind.  A.  22S,  41  NE  480. 

Iowa. — Brunswick  v.  U.  S.  Express 
Co..  46  Iowa  677. 

Kan. — ^Atchison,  etc.,  B,  Co.  v.  Jor- 
don  Stock-Food  Co.,  67  Kan.  86,  88, 
72  P  633  tquot  Cyc^. 

Md. — Harker  v.  Dement,  9  Gill  7, 
62  AmD  670. 

Mass. — Green  v.  Baltimore,  etc,  R. 
Co..  206  Mass.  331,  92  NE  632. 

Minn. — National  Bank  of  Com- 
merce v.  Chicago,  etc.,  R.  Co.,  44 
Minn.  224,  46  NW  842,  660,  20  AmSR 
566,  9  LRA  263. 

Mo. — Wolfe  V.  Missouri  Pac.  R. 
Co.,  97  Mo.  473,  11  SW  49,  10  AmSR 
331.  3  LRA  539. 

Nebr. — Johnston  v.  Chicago,  etc., 
R.  Co..  70  Nebr.  364,  97  KW  479; 
Shellenberg  v.  Fremont,  etc..  R.  Co.. 
45  Nebr.  487.  63  NW  8B»,  60  AmSR 
661. 
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accordance  with  the  general  principle  of  the  law 
of  bailments  by  which  the  bailee  is  not  answerable 
to  the  bidlor  where  the  bailee  has  performed  his 
l^al  duty  by  delivering  the  goods  to  the  true 
owner — a  principle,  it  is  .said,  which  is  especially 
applicable  to  common  cametrs  who  must  carry  for 
all  who  offer."  But  in  order  to  justify  delivery  to 
the  true  owner  contrary  to,  or  without,  the  ship- 
per's orders,  the  carrier  assmnea  the  burden  of 
proving  the  ownership  of  the  person  to  whom  deliv- 
ery was  made.°°  There  is^  however,  no  rule  requir- 
ing the  carrier  to  give  notice  to  the  bailor  of  such 
delivery."  The  real  owner  may  maintain  an  action 
against  the  carrier  for  refusal  to  deliver  goods  to 
vbieb  he  is  entitled;"  and  it  constitutes  no  defense 
that  the  carrier  refused  to  recognize  his  title  and 
right  and  delivered  the  property  in  accordance  with 
the  shipment.^  However,  to  authorize  the  mainte- 
nance of  such  an  action  by  a  third  person,  he  must 
have  intervened  before  delivery  of  the  goods  and 

N,  T. — Western  Transp.  Co.  v.  Bar- 
ber, 66  N.  T.  544:  Bllven  v.  Hudson 
Rlvar  R.  Co.,  S6  N.  T.  403,  2  Transcr. 
A.  179:  Bates  v.  Stanton,  8  N.  Y. 
Super.  79. 

Pa. — King  V.  Richarda.  6  Whart. 
418,  37  Arab  420;  Floyd  v.  Bovard,  6 
Wsitts  &  S.  76. 

Tenn. — ^Witt  v.  East  Tennessee, 
etc.,  R.  Co..  99  Tenn.  442,  41  SW 
1064. 

Wash. — Sweeney  v.  Waterhouse.  39 
Wash.  507,  514,  81  P  1005  [clt  CycJ. 

W.  Va. — Dresser  v.  West  Virginia 
Transp.  Co..  8  W.  Va.  563. 

Wis. — Wells  V.  American  Blxpress 
Co.,  56  Wis.  23,  11  NW  587.  12  NW 
441,  42  AmR  695. 

Eng. — Hardman  v.  Wlllcock,  9 
mne.  382.  23  BCL  626,  131  Reprint 
669;  Blddle  v.  Bond,  6  B.  &  S.  226. 
118  ECL  225,  122  Reprint  1179,  S 
ERC  573. 

"When  the  bailee  has  delivered  the 
property  to  the  true  owner  having  a 

K resent  risht  of  possession,  and  on 
Is  demand,  such  delivery  Is  a  com- 
plete defense  to  any  action  of  the 
bailor  looking  to  the  recovery  of  the 
property  or  Fts  value.  And  In  these 
respects,  there  Is  no  difference  be- 
tween a  common  carrier  and  other 
bailees."  Sweeney  v.  Waterhouse,  39 
Wash.  E07.  E14,  81  P  lOOfi. 

[a]  Sua  tMjftMl. — (1)  A  shipper 
of  goods  consigned  to  himself  hav- 
ing aold  the  goods  In  transit,  so  that 
the  beneftclal  Interest  does  not  re- 
nialn  In  him,  cannot,  because  of  the 
carrler'a  failure  to  deliver,  maintain 
an  action  for  breach  of  the  contract 
of  carriage.  Sweeney  v.  Water- 
house,  39  Wash.  EOT,  81  P  1005.  (2) 
Where  the  conditions  of  a  valid  chat- 
tel mortgage  have  been  broken,  and 
the  mortgagee  la  entitled  to  posses- 
slon,  a  common  carrier  is  not  liable 
to  the  mortgagor  for  a  diversion  of 
the  shipment  of  such  property  and 
delivery  to  the  mortgagee  demand- 
ing possession  while  It  is  still  In  the 
carrier's  bands.  Johnston  v.  Chi- 
cago, etc..  R.  Co..  70  Nebr.  364,  97 
NW  479, 

[b]  That  the  owner  la  strangwr 
to  tlM  eostraot  of  oaniags,  whereby 
the  carrier  came  Into  possession  of 
the  goods,  does  not  affect  his  rtrht 
to  recover  them.  Sheltenberg  v.  Pre- 
mont,  etc..  R.  Co.,  46  Nebr.  '487,  83 
NW  8S9,  SO  AmSR  E61. 

H.  Paul  v.  Pennsylvania  R.  Co., 
70  N.  J.  L.  442,  57  A  139.  See  also 
Bailments  IS  40,  113. 

85.  Thoma.1  v.  Northern  Pac.  Ex- 
press Co..  73  Minn.  185.  75  NW  120; 
Wolfe  v.  Missouri  Pac.  R.  Co.,  97  Mo. 
473,  11  SW  49,  10  AmSR  331,  3  LRA 
639. 

[a]  fiumedlate  right  of  posses- 
awn-— To  justify  the  carrier  in  de- 
livering goods  In  disobedience  of 
shipping  fnstructions.  It  must  estab- 
lish the  Immediate  right  of  posses- 
sion of  the  person  to  whom  delivery 


is  made.  Wolfe  v.  Missouri  Pac.  R. 
Co.,  97  Mo.  473.  11  SW  49,  10  AmSR 
331.  8  LRA  539. 

66.  Thomas  V.  Northern  Pac.  Ex- 
press Co.,  73  Minn.  186,  76  NW  1120 
(holding  thait  the  state  is  the  owner 
of  rame  unlawfully  killed,  and  when 
such  game  Is  delivered  to  a  carrier 
for  shipment  by  one  not  entitled  to 
the  possession  of  the  game,  the  car- 
rier, on  delivering  the  game  to  the 
state,  Is  not  bound  to  gfve  notice  to 
the  consignor). 

67.  Ga, — Georgia  R.,  etc.,  Co.  v. 
Haas,  127  Qa.  187,  56  SE  313.  119 
AmSR  327.  9  AnnCas  677;  Southern 
Express  Co.  v.  Palmer,  48  Ga.  85. 

ind, — Cleveland,  etc.,  R.  Co.  v.  Mo- 
line  Plow  Co.,  13  Ind.  A.  226,  41  NB 
480. 

Nebr. — Shellenberg  v.  Fremont, 
etc,  R.  Co..  46  Nebr.  487.  63  NW  869, 
60  AmSR  661. 

N.  T. — Lester  v.  Delaware,  etc.,  R. 
Co..  92  Hun  342,  36  NYS  907;  Bates 
V.  Stanton,  8  N.  Y.  Super.  79. 

W.  Va.— Smith  v.  Linden  Oil  Co.. 
69  W.  Va.  67,  62,  71  SE  167  [quot 
Cycl. 

Wis. — ^Wells  V.  American  Express 
Co.,  56  Wis.  23.  11  NW  687,  12  NW 
441,  42  AmR  696. 

But  see  Kohn  v.  Richmond,  etc.,  R. 
Co.,  37  S.  C.  1.  B,  16  SB  87fi,  34  AmSR 
728  and  note,  24  LRA  100  (holding 
that,  where  goods  have  been  deliv- 
ered to  a  carrier  for  transportation, 
a  demand  thereof  under  a  mortgage 
with  the  condition  broken,  given  by 
the  consignor.  Is  not  such  legal  pro- 
cess as  will  render  the  carrier  liable 
for  conversion  on  the  reAisal  to  de- 
liver the  gooda  to  the  mortgagee.  In 
this  case  It  was  said:  "It  seems  to 
us  that  the  whole  case  turns  upon 
the  question,  whether  a  carrier,  rest- 
ing under  very  stringent  obligations 
to  his  bailor.  Is  bound  to  assume  the 
burden,  where  a  third  peraon  makes 
a  demand  upon  him  for  goods  en- 
trusted to  him  for  transportation, 
not  enforced  by  legal  process,  of 
showing,  not  only  that  such  third 
person  la  the  rightful  owner,  but  la 
also  entitled  to  the  Immediate  pos- 
session of  the  goods.  It  seems  to  us 
that  common  justice  would  require 
that  such  burden  should  be  assumed 
by  the  claimant,  who  is  most  likely 
to  have  the  means  of  meeting  It,  and 
not  upon  the  carrier,  who  cannot  be 
supposed  to  know  anything  about  the 
real  ownership  of  the  goods,  and  has 
a  right  to  assume  that  the  person 
from  whom  he  received  possession  of 
the  goods  was  such  rightful  owner; 

fiossesslon  of  personal  property  be- 
ng  evidence  of  title.  The  most  that 
could  be  properly  required  of  the 
carrier  would  be  to  hold  the  goods, 
notifying  his  bailor  of  the  demand 
which  had  been  made  upon  him,  and 
let  the  claimant  contest  with  the 
bailor  the  question  of  ownership"); 
Switzler  V.  Northern  Pac.  R.  Co.,  46 


demanded  them,  and  have  given  notice  of  his  right 
to  the  property  and  of  his  intention  to  enforce  it." 
As  the  carrier  cannot  set  up  the  right  of  a  third 
person  who  has  made  no  demand  for  the  goods  aa 
an  excuse  for  not  delivering  to  the  person  entitled 
to  the  goods  under  a  contract  of  shipment,  so  if  the 
transportation  is  completed  and  proper  delivery  is 
made  in  accordance  with  the  shipment,  the  carrier 
is  not  liable  to  a  third  person  for  conversion." 

[M77]  K  Delivery  to  Wrong  FerBon°^— 1.  Lia- 
bility of  Carrier  as  Sach — a.  In  General.  The  duty 
of  the  carrier  is  not  merely  to  convey  safely  the 
goods  intrusted  to  it,  but  also  to  deliver  them  to 
the  party  designated  by  the  terma  of  the  shipment, 
or  to  his  order,  at  the  place  of  destination.*^  This 
duty  to  deliver  to  the  proper  person  is  absolute.*" 
If  the  carrier  delivers  gooda  to  a  person  not  en- 
titled to  receive  them  it  is  liable  to  the  person  who 
is  entitled  to  tbm  for  conversion,"  rendering  it  imr 
mediately  liable,  regardless  of  a  subsequent  destme- 

Wash.  221,  88  P  137,  122  AmSR  892. 
12  LRANS  264  and  note,  13  AnnCas 
867  (following  Kohn  v.  Richmond,  etc. 
R.  Co.,  supra,  and  holding  that,  where 
a  shipment  of  horses  was  delivered 
to  a  carrier  for  transportatioiL  a  de- 
mand on  the  carrier,  by  one  wno  was 
neither  shipper  nor  consignee,  but 
seller  of  the  horses  to  the  consignor, 
to  stop  the  shipment  in  transitu  be- 
cause of  alleged  fraud  in  the  sale  of 
the  horses,  did  not  render  It  liable, 
on  failure  so  to  atop  the  consign- 
ment, for  the  value  thereof,  butauch 
party  should  have  applied  to  the 
courts  for  appropriate  relief). 

Selsnre  by  leg«l  prooaM  see  infra 
i  400  et  eeq. 

68.  Georyla  R.,  etc.,  Co.  v.  Haas, 
127  Ga.  187.  66  SB  318,  119  AmSR 
327,  9  AnnCas  677. 

69.  Shellnut  v.  Central  of  Oeorjria. 
R.  Co..  181  Ga.  404,  407,  62  SB 
18  LRANS  494  and  note  Icit  Cyc]. 

60.   NorwHlk  Bank  v.  Adams  Ex- 

Eress  Co.,  18  F.  Cas.  No.  10.354,  4 
latchf.  466,  19  HowPr  (N.  TJ  462; 
Rosenfleld  V.  impress  Co.,  20  F.  Cas. 
No.  12,060,  1  ^ods  131:  Toung  v. 
East  Alabama  R.  Co..  80  Ala.  100; 
Nanaon  v.  Jacob,  98  Mo.  S31,  6  SW 
246,  8  AmSR  631;  Robert  C.  White 
Live  Stock  Commn.  Co.  v.  Chicaoo, 
etc.,  R.  Co..  87  Mo.  A.  330. 


«1>  See  also  aupra  19  369-372. 
insAallTW^,  of  ffoods 


water  aee  Shipping  [36  Cyc  "228], 
Fennsyi 


oa.  North  Pennsylvania  R.  Co.  v. 
Commercial  Nat.  Bank,  123  V.  S.  727. 
8  set  266,  31  L.  ed.  287;  Southern  R. 
Co.  V.  Webb.  143  Ala.  304,  89  S  2S2, 
111  AmSR  46,  2  AnnCas  97.  See 
also  supra  IS  366-361.  868-8?6. 

"The  carrier  la  under  as  much  o1>- 
ligatlon  to  deliver  the  goods  to  the 
right  person  as  it  Is  to  deliver  them 
at  a  reasonable  time  and  at  the 
proper  place."  Southern  R.  Co.  v. 
Webb,  143  Ala.  304.  39  S  262,  111  Am 
SR  46,  6  AnnCas  97  and  note. 

63.  Chicago,  etc..  R.  Co.  v.  Pfelfer. 
90  Ark.  624,  628,  119  SW  642.  22  LRA 
NS  1107  [clt  Cyc].  And  see  cases 
Infra  this  section. 

"No  obligation  of  the  carrier  Is 
more  rigorously  enforced  than  that 
which  requires  delivery  to  the  proper 
person."  Furman  v.  union  Pac.  R. 
Co..  106  N.  Y.  579,  685,  13  NE  687. 

64.  TJ.  S. — North  Pennsylvania  R. 
Co.  v.  Commercial  Nat.  Bank,  128  U. 
S.  727,  8  set  266,  31  L.  ed.  287;  Dowa 
V.  National  Exch.  Bank,  91  U.  S. 
618.  23  L.  ed.  214;  Blowers  v.  Cana- 
dian Pac.  R.  Co.,  166  Fed.  985. 

Ala. — Atlantic  Coast  Line  R.  Co, 
v.  Dahlberg  Brokerage  Co.,  170  Ala. 
617,  64  S  168;  Mobile,  etc..  R.  Co.  v. 
Bay  Shore  Lumber  Co.,  166  Ala.  610. 
51  3  966.  138  AmSR  84;  Southern  R. 
Co.  v.  Webb,  148  Ala.  661,  41  S  420; 
Tishomingo  Sav.  Inst.  v.  Johnson, 
146  Ala.  691,  40  S  503;  Southern  R. 
Co.  V.  Webb.  143  Ala.  304.  313,  39  S 
2S2,  111  AmSR  46.  6  AnnCas  97  and 


For  lata*  eases,  dereK^meats  and  obanffas  In  the  law  see  cumulative  Annotations,  same  title,  pagaand  note  numter. 
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tinn  of  the  eoods  by  act  of  God,"  and  irrespective 
uf  its  good  faith  in  making  the  delivery.  No  ques- 
tion of  care  arisee,  for  in  saeh  eaae  the  carrier  acts 
at  its  peril  and  is  liable  r^iardlesa  of  negli^nce." 
Xor  is  it  material  to  the  carrier's  liability  that  it 
vas  entitled  to  retain  the  goods  nntil  the  freight 
was  paid." 


Goods  not  called  for.  Hie  currier's  daty  to  de- 
liver to  the  rig^t  person  is  not  affected  by  the  fact 
that  the  goods  are  left  uncalled  ior  or  are  refused 
by  the  person  entitled  to  them."  But  delivery  to 
the  person  whom  the  consignee  designates  as  the 
one  to  whom  delivery  is  to  be  made  constitutes  a 
complete  bar  to  an  action  by  the  consignee  for  mis- 


note  [cit  Cj'c];  Louisville,  etc.,  R.  Co, 
V.  Barkhouse.  100  Ala.  64S.  13  S  534. 

Ark. — Little  Rock,  etc.,  B.  Co.  v. 
GUdewell.  39  Ark.  487. 

Cal. — Germain  Fruit  Co.  v.  Call- 
fornfa  Southern  R.  Co.,  133  Cal.  426, 
65  P  948. 

Dak. — Waldron  v.  Chicago,  etc.,  R. 
Co..  1  Dak.  861.  4«  NW  4E6. 

Pla. — Southern  Kxpress  Co.  v.  Van 
Meter.  17  Pla.  783.  35  AmR  107. 

Ga. — Bruhl  v.  Coleman,  113  Ga. 
1102.  39  SB  481;  Atlantic,  etc.,  K. 
Co.  V.  Goodwin.  1  Ga.  A.  3B1,  67  SE 
1070;  Atlantic,  etc.,  R.  Co.  v.  Spires, 

1  Ga.  A.  23,  57  SE  973. 

Ida. — Clarkaton  First  Nat.  Bank  v. 
Oregron-Washington,  etc  R.  Co.,  25 
Ida.  68,  136  P  798. 

111. — St.  Louis,  etc.,  R.  Co.  v. 
Larned,  103  111.  293;  Illinois  Cent.  R. 
Co.  V.  Parks,  64  111.  294:  St.  Louis, 
etc.,  R.  Co.  V.  Rose,  20  111.  A.  670. 

Ind. — Merchants'  Despatch,  etc.. 
Co.  V.  Merrlam,  111  Ind.  6,  11  NE 
S54;  Lake  Shore,  etc.,  R.  Co.  v.  W.  H. 
Mclntyre  Co..  (A.)  108  NB  978.  981 
[cit  Cyc];  Chicago,  etc.,  R.  Co.  v. 
Fifth  Nat.  Bank.  26  Ind.  A.  600.  69 
NE  43;  Cleveland,  etc.,  R.  Co.  v. 
Wright.  25  Ind.  A.  626.  58  NE  659. 

Kan. — Missouri  Pao.  R.  Co-  v.  Weil, 
8  Kan.  A.  839,  57  P  863. 

Ky. — Jeffersonville  K.  Co.  v.  White. 
G  Bush  261. 

Ue. — Parker  v.  Flanr*  28  Me.  ISl. 
45  AtnD  101. 

Md. — Seaboard  Air  Ldne  R.  Co.  v. 
Phillips.  108  Md.  286.  70  A  232. 

Mass. — Forbes  v.  Boston,  etc.,  R. 
Co..  133  Mass.  164:  Llbby^v.  Ingalls, 
124  Mass.  603;  Clanin  v.  Boston,  etc., 
R.  Co.,  7  Allen  841. 

Mich. — Harrison  Granite  Ca  v. 
Pennsylvania  R.  Co.,  146  Mfch.  712, 
108  NW  1081. 

Minn. — Barnum  Onin  Co.  v.  Great 
Northern  R.  Co.,  102  Minn.  147.  112 
XW  1030,  1049. 

Mo. — Marshall,  etc..  Grain  Co.  v. 
Fansaa  City,  etc,  R.  Co..  176  Mo.  480, 
7S  SW  «S8.  98  AmSR  60S:  American 
Storaee,  etc..  Co.  v.  Wabash  R.  Co., 
146  Mo.  A.  224,  123  SW  9«4:  Watson 
V.  Hoosac  Tunnel  Line  Co..  13  Mo.  A. 

2  S3. 

N.  H. — Smith  v.  Nashua,  etc,  R. 
Co.,  27  N.  H.  86.  69  AmD  364. 

N.  Y. — Merchants'  Bank  v.  Union 
R..  etc.,  Co..  69  N.  T,  373;  McEntee 
V.  New  Jersey  Steamboat  Co.,  46  N. 
T.  34.  6  AmR  28;  Hassam  v.  Ptatt. 
163  App.  Div.  366.  148  NTS  544; 
Security  Trust  Co.  v.  Wells,  81  App. 
Dlv.  42S.  80  NTS  8S0  [att  178  N.  Y. 
620  mem,  70  NB  1109  meml;  Marrus 
V.  New  Haven  Steamboat  Co.,  30 
Misc.  421.  62  NTS  474;  Packard  v. 
Getman.  4  Wend.  613.  21  AmD  166. 

N.  C. — ^Davidson  Dev.  Co.  v.  South- 
ern R.  Co.,  147  N.  C.  603,  61  SE  3S1. 

Pa. — Wemwag  v.  Philadelphia,  etc., 
R.  Co.,  117  Pa.  41.  11  A  868. 

S.  C. — Trowell  V.  Toumans,  36  S. 
C.  L.  67, 

Tenn. — Louisville,  etc,  R.  Co.  v. 
U.  S.  Fidelity,  etc..  Co.,  126  Tenn. 
658.  148  SW  671;  Sword  v.  Young.  89 
Tenn.  126,  14  SW  481,  604:  Bloom- 
ingdale  V.  Munphls,  etc.,  R.  Co.,  6 
Lea  616. 

Tex. — Texas,  etc..  R.  Co.  v.  Car- 
thage First  Nat  Bank.  47  Ter.  Civ. 
A.  283.  112  SW  689;  Gulf.  etc..  R.  Co. 
T.  Humphries.  4  Tex.  Civ.  A.  333,  23 
SW  556. 

Vt. — Winslow  v.  Vermont,  etc..  R. 
Co..  42  Vt.  700,  1  AmR  365. 

Wash.— Coo^ert  v,  Spokane,  etc., 
R.  Co..  80  Wash.  87,  141  P  324. 

W.  Va. — Dudley  v.  Chicago,  etc.,  R. 
Co..  58  W.  Va  804.  52  SB  718.  112 
AmSR  1027,  3  LRANS  1136. 

Eng. — Richards  v.  London,  etc.,  R. 
Co..  7  C.  B.  889.  62  ECL  839,  137  Re- 
print 382;  Fowies  v.  Great  Western 


R.  Co.,  7  Exch.  699,  155  Reprint  1129; 
Hoare  v.  Great  Western  R.  Co..  37 
L.  T.  Rep.  N.  S.  186;  Moffat  v.  Great 
Western  R.  Co.,  IE  L.  T.  Rep.  N.  S. 
630;  Youl  v.  Harbottle.  1  Peake  N.  P. 
49. 

Can. — Grant  v.  Northern  Pac.  R. 
Co..  12  CanLTOccNotes  492;  Williams 
v.  Government  Railways  Managing 
Bd„  11  EastLR  10. 

Ont. — Lemon  v.  Grand  Trunk  R. 
Co..  32  Ont.  L.  37,  5  OntWN  813,  7 
OntWN  78-  Ontario  Salt  Co.  v. 
Larkln,  35  U.  C.  Q.  B.  229. 

Que. — Zimmerman  v.  Canadian  Pac 
R.  Co..  8  DomLR  990. 

See  also  generally  Trover  and  Con- 
version [38  Cyc  20:;5]. 

ta]  AppUoations  of  rule,^ — (1) 
ere  a  shipper  Intrusted  goods  to 
a  carrier  for  delivery  to  a  consignee 
and  the  consignee  refuses  to  accept 
the  goods,  and.  on  being  Informed 
thereof  by  the  carrier,  the  shipper 
acquiesces  In  such  refusal  and  In- 
structs the  carrier  to  return  the 
goods  Immediately,  the  carrier  Is  re- 
sponsible for  the  value  of  such  goods 
if  It  delivers  them  to  another  person, 
even  if  it  does  so  on  the  consignee's 
order  presented  by  a  third  person 
who  holds  himself  out  as  the 
shipper's  agent.  Zimmerman  v.  Cana- 
dian Pac.  R.  Co.,  (Que.)  8  DomLR 
990.  (2)  A  station  master,  employed 
by  the  crown  In  the  operation  of  the 
Intercolonial  Railway,  who  In  the 
course  of  his  employment  delivered 
goods  to  a  stranger  on  the  mere  as- 
sertion of  ownership  by  the  latter, 
without  requiring  any  bill  of  lading 
or  other  satisfactory  evidence  of 
ownership,  is  guilty  of  negligence, 
and  (lamageR  for  the  loss  of  the  goods 
are  recoverable  by  the  owner  from 
the  crown  in  an  action  on  the  case, 
Independent  of  any  contract  on  which 
the  cause  of  action  is  based,  In  any 
provincial  court  having  jurisdiction 
to  the  said  amount  by  virtue  of  the 
Canadian  Government  Railway  Small 
Claim  Act  9-10  Edw.  VII  c  26  j  2. 
Williams  V.  Government  Managing 
Bd.,  (Can.)  11  EastLR  10.  (3)  Plaln- 
tiir,  an  artist,  residing  at  27  West 
Sixty-seventh  street.  New  Tork, 
shipped  a  valuable  painting  to  Colo- 
rado for  exhibition,  and  the  same  was 
delivered  by  the  exhibitor  to  defend- 
ant express  company  for  return  to 
Dlaintlir.  and  was  delivered  at  27 
West  Twenty-seventh  street.  New 
York,  whidi  was  one  of  the  entrances 
of  a  hotel.  It  was  received  by  an 
employee  of  the  hotel  and  receipted 
for  on  plaintin's  behalf,  but  without 
plalntifi'H  knowledge,  on  June  7,  1905, 
and  remained  In  the  hotel  unclaimed 
for  some  time  thereafter,  when  it 
was  lost,  plaintiff  having  no  knowl- 
edge of  the  shipment  until  April  1. 
1906.  It  was  held  that  it  was  the 
duty  of  the  carrier  either  to  deliver 
the  picture  to  plaintiff  as  consignee, 
or.  In  the  event  of  its  Inability  to 
And  him,  to  place  the  same  In  a  ware- 
house for  his  benefit,  and  that  the 
facts  showed  a  misdelivery  render- 
ing the  carrier  liable  for  conversion. 
Hassam  v.  Piatt,  163  App.  Dlv.  366. 
148  NYS  644. 

[b]  A  mure  forwarder  havltig'  no 
title  to  the  gooas  nor  any  right  to 
make  their  delivery  to  its  correspond- 
ent dependent  on  the  payment  of  a 
draft  showed  no  damage,  where  de- 
fendant carrier  showed  delivery  by 
the  correspondent  to  the  ultimate 
consignees,  and  hence  It  could  not 
recover  for  delivery  to  the  corre- 
spondent before  pavment  of  auch 
draft.  Eytinge  v.  Atlantic  Transport 
Co..  160  App.  Dlv.  535.  145  NYS  1054. 

[c}  What  is  not  a  delivery.^ — (1) 
An  Inspection  of  property  shipped 
by  a  common  carrier  in  sealed  cars. 


permitted  by  such  carrier  without 
authority  at  the  point  of  destination, 
in  consequence  of  which  the  con- 
signor who  was  also  the  consignee 
was  prevented  from  completing  a 
contemplated  sale  thereof,  Is  not  a 
wrongful  delivery  by  the  cjtrrler  so 
as  to  make  it  liable  for  the  value  of 
the  property.  Dudley  v.  Chicago, 
etc..  R.  Co.,  58  W.  Va.  604.  52  SE  718, 
112  AmSR  1027.  8  LRANS  1135.  (2) 
Where,  although  defendant  carrier 
failed  to  lock  a  car  containing  goods 
shipped  by  plaintiff.  It  gave  no  au- 
thority to  one  to  whom  It  was  au- 
thorized to  deliver  the  goods  on  sur- 
render of  an  order  which  had  been 
attached  to  a  draft  for  the  purchase 
price  to  break  the  seal  on  the  car 
and  Inspect  the  goods,  and  the  goods 
were  not  taken  by  such  person,  there 
was  no  delivery.  Tullle-Mlller  Co. 
v.  Chicago,  etc.,  R.  Co.,  164  Mich.  68, 
128  NW  1099.  (3)  A  carrier  received 
goods  consigned  to  the  shipper.  The 
bill  of  lading  and  the  waybill  re- 
quired the  carrier,  on  the  goods 
reaching  their  destination,  to  notify 
a  third  person  and  to  allow  inspec- 
tion. The  car  containing  the  goods 
was  placed  on  the"  switch  track  at 
the  third  person's  warehouse.  The 
carrier  retained  control  of  the  car, 
and  the  third  person,  without  the 
knowledge  of  the  agent,  removed 
some  of  the  goods  which  were  subse- 
ouently  returned.  It  was  held  not  to 
tshow  a  delivery  to  the  third  person 
sufficient  to  charge  the  carrier  with 
a  conversion.  Conrad  Schopp  Fruit 
Co.  V.  Missouri  Pac.  R.  Co.,  115  Mo. 
A.  852,  91  SW  402. 

fd]  BvUeaoe;  tadenuiltr  agalast 
oineom*  of  aetioib— In  a  forwarder's 
action  for  a  carrier's  breach  of  con- 
tract as  to  delivery,  where  the  car- 
rier had  the  burden  of  showing  that 
the  goods  ultimately  reached  those 
entitled  to  receive  them,  the  fact  that 
It  was  Indemnified  against  the  out- 
come of  the  action  is  immaterial,  as 
It  did  not  affect  that  burden  or  the 
question  of  its  liability.  Bytlngc  v. 
Atlantic  Transport  Co.,  160  App.  Dlv. 
636.  14S  NYS  1064. 

a.  Hlssourl,  etc,  R.  Co.  v.  Seley, 
31  Tex.  Civ.  A.  168,  73  SW  89  (hold- 
ing that,  where  a  railroad  company 
delivered  a  consignment  of  wheat  to 
another  than  the  consignee,  subject 
to  the  consignor's  order,  such  erro- 
neous delivery  constituted  a  technical 
conversion  rendering  the  railroad 
company  immediately  liable  for  the 
price  of  the  wheat,  so  that  It  was 
not  relieved  by  the  subsequent  de- 
struction of  the  wheat  In  the  hands 
of  such  third  person  by  an  unprece- 
dented storm). 

66.  Cleveland,  etc.,  R.  Co.  v. 
Wright,  26  Ind.  A.  525,  68  NE  559; 
Schnehting  V.  Chicago,  etc.,  R.  Co., 
121  Iowa  602,  96  NW  959. 

IflBtal;*  or  fxmuA  causing  wrong 
delivery  see  Infra  |S  878,  378. 

67.  Southern  R.  Co.  v.  Webb,  143 
Ala.  304,  39  S  262,  111  AmSR  46,  6 
.4nnCas  97. 

68.  U.  S. — The  Steamship  Thames 
V.  Seaman.  14  Wall.  98,  20  L.  ed.  804. 

Ala. — Bullard  v.  Young,  3  Stew.  46. 
Ark. — Little  Rock,  etc.,  R.  Co.  v. 
GUdewell,  39  Ark.  487. 

Ga. — American  Sugar  Refining  Co. 
V.  McGhee.  96  Ga.  27,  21  SB  383. 

111. — Indianapolis,  etc.,  R.  Co.  v. 
Herndon.  81  111.  143. 

Iowa. — Angle  v.  Mississippi,  etc.. 
R.  Co..  18  Iowa  55G. 

N.  Y. — Collins  V.  Burns,  63  N.  Y.  1. 
N.    C. — Howard    v.    Old  Dominion 
SS.  Co..  83  N.  C.  158.  35  AmR  571. 

[a]  Thus  where,  on  the  refusal 
of  the  consignee  to  receive  the  goods, 
the  carrier  delivered  them.  wTthou' 
notice  to  the  consl^nor^to^oris  jr^r' 
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delivery,  althon^  the  person  to  whom  the  goods 
are  deUvered  refused  to  pay  for  than."' 

Delivery  according  to  cnstom.  The  fact  that  the 
goods  are  delivered  at  destination  in  the  eastomary 
manner  and  in  the  usual  course  of  business  at  such 
point  will  not  excuse  a  delivery  to  the  wrong  pei^ 
son;  the  carrier  cannot  relieve  itself  by  custom, 
or  usage  from  the  duty  to  deliver  safely."  Custom 
or  usage  is  never  admisEiible  to  justify  the  doing  of 
an  act  which  is  negligent  per  se.'* 

Breach  of  a  contract  by  a  shipper  to  accompany 
the  goods  shipped  will  not  relieve  the  carrier  from 
liability*  for  a  misdelivery." 

[$  378]  b.  Mistake  or  Frand— (1)  Statement  of 
Rue.  On  the  question  of  the  carrier's  liability  for 
a  delivery  to  the  wrong  person,  it  is  immaterial  that 


the  delivwy  was  secured  by  aueh  person  through 
mistake  or  fraud,  evoi  though  the  carrier,  acting 
in  good  faith,  was  imposed  on  by  such  person." 
The  question  is  not  one  of  due  care,  for  l^e  car- 
rier, like  any  other  bailee,  acts  at  its  peril  in  mak- 
ing delivery.'*  The  law  exacts  of  the  carrier  abso- 
lute certainty  that  the  person  to  whom  delivery  is 
made  is  rightfully  entitled  to  the  goods  and  places 
on  it  the  entire  risk  of  mistake." 

379]  (2)  Extent  and  Limits  of  Rnle.  It  is 
uniformly  held  that,  where  one  not  the  actual  con- 
signee by  means  of  any  fraudulent  device  procures 
a  delivery  of  the  ^ods  to  himself,  the  carrier  and 
not  the  consignor  is  the  one  on  whom  the  fraud  is 
perpetrated  and  who  must  bear  the  loss,  being  liable 
to  the  consignor  for  a  conversion  of  the  goods." 


sentlnf?  himself  to  be  the  a^ent  ot 
the  latter,  who  converted  them  to  his 
own  use.  It  was  held  that  the  carrier 
was  liable.  American  Sugar  Refin- 
ing Co.  V.  McGhee,  96  Ga.  27.  21  SE 
383. 

ei9.  Mutual  Lumber  Co.  v.  South- 
ern R.  Co.,  100  S.  C.  416,  84  SE  994. 

70.  Mobile,  etc.,  R.  Co.  v.  Bay 
Shore  Lumber  Co.,  165  Ala.  610,  Bl  S 
956.  138  AmSR  84"  Adrian  Knitting 
Co.  V.  Wabaeh  R.  Co..  145  Mich.  223. 
108  NW  706;  WInslow  v.  Vermont, 
etc..  R.  Co.,  42  Vt.  700.  1  AmR  365. 

[a]  Thus  a  custom  of  a  particu- 
lar carrier,  or  of  carriers  generally 
at  a  particular  place,  to  make  de- 
liveries to  persons  merely  in  posses- 
sion of  the  bill  of  lading  or  the 
shipping  receipt  is  a  bad  custom, 
and  cannot  be  adduced  In  evidence 
to  exempt  such  carrier  or  carriers 
from  liability  for  deliveries  to  wrong 

gersons.  Louisville,  etc.,  R.  Co.  v. 
larkhouse.  109  Ala.  543,  13  S  543: 
Adrian  Knitting  Co.  v.  Wabash  R. 
Co..  145  Mich.  323,  108  NW  706. 

71.  Mobile,  etc.,  R.  Co.  v.  Bay 
Shore  Lumber  Co.,  165  Ala.  610.  51  S 
956,  138  AmSR  84.  See  also  generally 
Customs  and  Usages  [12  Cyc  1053]. 

7a.  Southern  R.  Co.  v.  Webb,  143 
Ala.  304,  39  S  262,  111  AmSR  45,  G 
AnnCaa  97. 

73.  U.  S.— The  Huntress.  12  F. 
Cas.  No.  6.914,  2  Ware  89;  The  San- 
tee.  21  F.  Cas.  No.  12,328,  2  Ben.  5Iil. 

Ala. — Alabama,  etc.,  R.  Co.  v.  Kldd, 
36  Ala.  209;  Southern  Express  Co. 
V.  Ruth,  5  Ala.  A.  644,  59  S  538. 

Ark. — Equitable  Powder  Mfg.  Co. 
V.  St.  Louis,  etc.,  R.  Co.,  99  Ark.  497, 
138  SW  964;  (.-hfcago.  etc.,  R.  Co.  v. 
Pfelfer.  90  Ark.  524,  528,  119  SW 
642,  22  LRANS  1107  tclt  Cyc];  St. 
Louis,  etc.,  11.  Co.  V.  Little  Rock 
Citizens'  Bank,  87  Ark.  26.  112  SW 
164,  128  AmSlt  17;  Little  Rock,  etc., 
R.  Co.  V.  Glideweil,  39  Ark.  487. 

Fla. — Southern  Express  Co.  v.  Van 
Meter.  17  F!a.  783,  35  AmR  107. 

111. — St.  Louis,  etc.,  R.  Co.  v.  Lar- 
ned,  103  111  293:  Chicago,  etc.,  R.  Co. 
V.  Ames,  40  111.  249;  Diamond  Joe 
Line  V.  Carter,  70  111.  A.  470;  Lake 
Shore,  etc.,  R.  Co.  v.  National  Live 
Stock  Bank,  S9  111.  A.  4K1  [rev  on 
otiier  grounds  178  111.  506,  52  NE 
326]. 

Ind. — American  Express  Co.  v. 
Fletcher.  25  Ind.  492. 

Mass. — 1  lall  v.  Boston,  etc.,  R. 
Corp..  14  Allen  439,  92  Aml>  783; 
Llchtenheln  v.  Boston,  etc.,  R.  Co., 
11  Gush.  70. 

Mich. — Gibbons  v.  Farwell,  63 
Mich.  344,  29  NW  8SE.  6  AmSR  301. 

Minn. — Foy  v.  Chicago,  etc.,  R.  Co., 
63  Minn.  255.  65  NW  627. 

Mo. — Woolston  V.  Southern  R.  Co., 
177  Mo.  A.  611.  160  SW  1023:  Wilson 
V.  Wabash,  etc..  R.  Co  ,  23  Mo.  A.  50. 

N,  T. — Price  v.  Oswego,  etc.,  R.  Co., 
50  N.  Y.  213.  10  AmR  475;  Vlner  v. 
New  Tork.  etc..  SS.  Co..  50  N.  Y.  23; 
McEntee  v.  New  Jersey  Steamboat 
Co.,  46  N.  Y.  34.  6  AmR  28;  Sonn  v. 
Smith,  67  App.  Div.  372,  68  NYS  217; 
Oderklrk  v.  Fargo,  61  Hun  418,  16 
NYS  220;  Scheu  v.  Erie  R.  Co..  10 
Hun  498;  Bush  V.  Romer.  2  Thompa. 


6  C.  597;  Atlantic  Nav.  Co.  v.  John- 
son, 27  N.  Y.  Super.  474;  Marrus  v. 
New  Haven  Steamboat  Co.,  30  Misc. 
421.  62  NYS  474;  Sinsheimer  V.  New 
York  Cent.,  etc.,  R.  Co..  21  Misc.  45, 
46  NYS  887. 

Pa. — Shenk  v.  Philadelphia  Steam 
Propeller  Co.,  60  Pa.  109,  100  AmD 
541. 

Tex. — Houston,  etc.,  R.  Co.  v. 
Adams,  49  Tex.  748.  30  AmR  116; 
St.  Louis,  etc..  R.  Co.  v.  Hall,  etc, 
Woodworking  Mach.  Co.,  28  Tex.  Civ. 
A.  211.  66  SW  140. 

Vt. — WInslow  V.  Vermont,  etc..  R. 
Co..  42  Vt.  700,  1  AmR  365. 

Va. — Moore  v.  Baltimore,  etc.,  R. 
Co..  103  Va.  189,  48  SE  887. 

Eng.— Duff  V.  Budd,  3  B.  &  S.  177, 

7  ECL  671.  129  Reprint  1260. 

N.  B. — Government  Railways  Man- 
aging Bd.  V.  Williams.  41  N.  B,  108. 

74.  U.  S.— The  Huntress.  12  F. 
Cas.  No.  6.914.  2  Ware  89. 

Ala. — Southern  R.  Co.  v.  Webb,  143 
Ala.  804,  313.  39  S  262,  111  AmSR 
45,  5  AnnCas  97  and  nots  [clt  Cyc]. 

Cal. — Adams  v.  Blankenstein,  2 
C&l.  413,  66  AmD  360. 

111. — Brown  V.  Cleveland,  etc.,  R. 
Co.,  155  111.  A.  187. 

Ind. — Cleveland,  etc..  R.  Co.  v. 
Wright.  26  Ind.  A.  625.  58  NE  669. 

Mass. — Forbes  v.  Boston,  etc.,  R. 
Co.,  133  Mass.  154:  Hall  v.  Boston, 
etc..  R.  Co.,  14  Allen  439,  92  AmD 
783 

Mo.— F.  H.  Smith  Co.  v.  Louisvllie, 
etc..  R.  Co.,  146  Mo.  A.  394,  122  SW 
342.. 

N.  Y. — McEntee  v.  New  Jersey 
Steamboat  Co..  46  N.  Y.  84,  6  AmR 
28;  Security  Trust  Co.  v.  wells,  81 
App.  Div.  426,  80  NYS  880  [afl  178 
N.  Y.  620  mem.  70  NB  1109  mam]; 
Sonn  V.  Smith,  57  App.  Div.  272,  68 
NYS  217. 

Eng. — Richards  v.  London,  eta,  R. 
Co..  7  C.  B.  839,  62  ECL  8S9.  1S7 
Reprint  332. 

See  also  Bailments  S  113. 

"The  obligation  of  a  common  car- 
rier of  merchandise  Is  to  carry  to 
the  destination  and  deliver  to  the 
consignee  named  in  the  address,  un- 
less prevented  by  the  act  of  God  or 
the  public  enemy:  and  delivery  to  a 
wrong  person,  not  induced  by  some 
act  or  representation  of  the  con- 
signor, is  not  excused  by  any  degree 
oi  care  which  the  carrier  may  exer- 
cise." Oskamp  v.  Southern  Express 
Co..  Gl  Oh.  St.  341,  66  NE  18. 

[a]  Erroneous  vlew.^ — There  are 
some  cases  in  which  the  question  Is 
erroneou.sly  treated  as  though  It  was 
one  Involving  the  exercise  of  due 
care.  A  number  of  cases  may  be 
found  In  which  language  of  that  Im- 
port Is  used,  but  where  the  result 
was  correct  under  the  facts,  the  car- 
rier being  held  liable.  As  apparent 
examples  of  the  amillcation  of  the 
erroneous  rule  see  Wilson  v.  Adams 
Express  Co.,  43  Mo.  A.  659;  Tarbell 
V.  Royal  Exch.  Shipping  Co.,  110  N. 
Y.  170.  17  NE  721,  6  AmSR  350;  Erie 
Dispatch  v.  Johnson.  87  Tenn.  490, 
11  SW  441. 

n.  Woolston  v.  Southern  R.  Co., 
177  Mo.  A.  611,  160  SW  1023. 


76.    U.  S. — Norwalk  Bank  v.  Adams 

Express  Co..  18  P.  Cas.  No.  10.364.  4 
Blatchf.  466.  18  HowPr  (N.  Y.)  462. 

Fla. — Southern  Express  Co.  v.  Van 
Meter,  17  Fla.  783,  35  AmR  107. 

Ga. — Bnihl  v.  Coleman,  113  Ga. 
1102.  39  SE  481. 

111. — Pacific  Express  Co.  v.  Shearer. 
160  111.  215,  43  NE  816,  62  AmSR  324 
and  note,  37  LRA  177  and  note. 

Ind. — American  Express  Co.  v. 
Stack,  29  Ind.  27;  American  Express 
Co.  V.  Fletcher,  25  Ind.  492. 

Iowa, — Brunswick  v.  U.  S.  Express 
Co.,  46  Iowa  677. 

N.  Y. — Guillaume  v.  General 
Transp.  Co..  100  N.  Y.  491.  3  NR  489. 

Oh. — Oskamp  v.  Southern  Express 
Co..  61  Oh.  St.  S41,  56  NE  13. 

Pa. — Wernwag  v.  Philadelphia,  etc, 
R.  Co.,  117  Pa.  46,  11  A  868. 

Tex. — Houston,  etc.,  R.  Co.  v. 
Adams,  49  Tex.  748,  30  AmR  116. 

Eng. — Stephenson  v.  Hart,  4  Bing. 
476.  13  ECL  596.  130  Reprint  861. 

[a]  Bole  applied. — (1)  A  person 
forged  a  telegram  in  the  name  of 
another  person,  requesting  a  national 
bank  to  forward  to  Gainesville,  Flor- 
ida, five  hundred  dollars  to  this  other 
person;  on  receipt  of  the  telesram. 
the  agent  of  the  other  person  giving 
his  note  for  the  money  (which  note 
was  subsequently  naid).  the  national 
bank  forwarded  the  money  as  de- 
sired, by  express.  The  express  com- 
pany delivered  it  to  the  sender  of 
the  telegram.  The  agent  making  the 
delivery  knew  that  the  party  was  a 
stranger  who  had  Just  arrived  in 
town.  The  keeper  of  the  hotel  where 
the  stranger  lodged  called  with  the 
stranger  for  the  package  and  treated 
him  as  the  party  to  whom  It  was 
addressed,  but  there  was  no  identifi- 
cation or  request  by  the  agent  for 
an  Identlflcatlon.  It  was  held  that, 
while  the  hotel  keeper  may  have 
been  a  person  known  to  the  agent  as 
a  man  worthy  of  trust  and  confidence, 
the  company  was  liable  for  the  loss 
occasioned  by  the  delivery  to  the 
wrong  person.  Southern  Express  Co. 
V.  Van  Meter.  17  Pla.  783.  804,  35 
AmR  107  (where  the  court  said: 
"Notwithstanding  the  forged  tele- 
gram, this  carrier.  In  making  a  per- 
sonal delivery,  was  bound  by  law  to 
deliver  to  the  person  to  whom  the 
package  was  addressed,  he  being  its 
true  owner").  (2)  An  impostor, 
as.suming  the  name  of  J  C  S,  one 
with  whom  plaintiff  had  had  deal- 
ings, telegraphed  to  plaintiff  to  ex- 
press to  him  four  thousand  dollars. 
In  response  to  which  plaintiff  ex- 
pressed the  money,  at  the  same  time 
telegraphing  for  particulars  as  to  the 
use  to  which  the  money  was  to  be 
put,  which  telegram  the  impostor 
answered.  The  Impostor  had  been 
staying  in  the  town  to  which  the 
money  was  expressed,  and  from 
which  the  telegram  was  sent,  for 
.several  days,  under  the  name  of 
J  C  S;  and  the  express  company,  on 
receipt  of  the  money,  delivered  It  to 
the  Impostor,  after  using  reasonable 
diligence  to  ascertain  his  identity. 
There  was  no  evidence  as  to  his  true 
name.    It  was  held,  that  the  express 
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In  the  application  of  this  rale  it  makes  no  difEer^ 
eoce  that  the  consignee  refuses  to  receive  the 
goods;  in  these  circomstances  it  is  the  duty  of  the 
earrier  to  warehouse  the  goods  and  hold  them 
subject  to  the  consignor's  orderJ'   The  rule  applies 


with  full  force  and  effect,  although  the  consignee 
to  whom  the  goods  are  billed  is  a  fictitious  person 
or  firm  in  whose  nune  the  goods  have  been  fraudu- 
lently ordered.  Here  also  it  is  the  duty  of  the 
carrier  to  warehouse  the  goods  for  the  consignor.^^ 


company  was  liable  to  plaintiff  as 
for  a  misdelivery  of  the  money.  Pa- 
cific Elxpreas  Co.  v.  Shearer,  160  111. 
215,  43  NB  816,  62  AmSR  324,  37 
liKA  177  and  note.  <3>  An  impostor, 
knowing  that  the  wife  of  one  S,  a 
soldier,  who  was  absent  from  her 
had  In  her  possession  certain  bonds 
belonging  to  S,  telegraphed  in  the 
name  of  S  from  Albany  to  Chicago, 
where  she  lived,  asking  her  to  for- 
ward the  bonds  by  express  to  a  desig- 
nated address  In  Albanv,  This  she 
did,  at  the  same  time  forwarding  a 
letter  to  S,  to  the  designated  address, 
advising  him  that  the  bonds  had 
been  forwarded  as  rsQuested.  The 
impostor  called  at  the  express  olflce 
and  exhibited  the  letter,  but  was  In- 
formed that  ho  must  procure  some- 
one known  to  the  agent  to  Identify 
him.  He  thereupon  brought  a  person 
who  was  the  owner  of  the  boarding 
house  at  the  address  to  which  the 
letter  was  fonv'arded  and  where  the 
impostor  had  been  boarding,  who 
stated  that  the  Impostor  was  S. 
Without  making  further  Inquiry,  the 
bonds  were  delivered  to  the  Impostor, 
and  the  court  held  that  the  carrier 
was  liable  for  a  conversion  thereof. 
American  Express  Co.  v-  Stack.  29 
Ind.  27.  «}  A  person  pretending  to 
be  J.  O.  Riler  called  on  the  telegraph 
operator  and  agent  of  the  express 
company  and  sent  a  telegram  to 
plalntln,  requesting  a  certain  sum  of 
money  by  express.  In  a  short  time 
the  same  agent  received,  by  express, 
a  package  of  money  addressed  to  J. 
O.  Riley.  The  person  who  had  sent 
the  telegram  for  the  money  called 
on  the  agent  and  operator  and  de- 
manded the  package  of  money  which 
was  delivered  over  .to  him.  Subse- 
quently it -turned  out  that  the  per- 
son who  sent  the  telegram  and  to 
whom  the  money  was  delivered  was 
not  J.  O.  Riley,  and  the  express  com- 
pany was  held  liable  for  the  money. 
American  Express  Co.  y.  Fletcher,  26 
Ind.  492,  494  (where  the  court  said: 
"The  express  undertaking  of  the  ap- 
pellant was  to  deliver  the  package 
to  J.  O.  Riley  In  person.  The  utmost 
that  the  answer  alleged  was  that 
the  delivery  was  to  another  person, 
who  pretended  to  be  Riley.  He  Identi- 
fied himself  merely  as  having  so  pre- 
tended on  the  day  before,  by  trans- 
mitting a  telegram  in  Riley's  name. 
This  was  no  better  evidence  that  his 
name  was  Riley  than  If  he  had  so 
stated  to  the  express  agent,  or  any 
third  person.  That  the  package  had 
been  sent  In  response  to  a  telegram 
purporting  to  be  from  J.  O.  Riley, 
simply  proved  that  Riley  had  credit, 
or  some  arrangement  with  the  plain- 
tiff to  furnish  him  money,  and  that 
the  package  was  sent  to  him,  not 
that  he  was  the  person  who  sent 
the  dispatch,  or  that  any  man  pre- 
tending to  be  him  was  to  receive  it. 
.  .  .  The  failure  to  act  with  proper 
caution  was  such  negligence  as 
clearly  rendered  the  defendant  liable 
for  its  consequences,  even  though  Its 
liability  be  limited  to  that  .of  a  for- 
warder, as  was  attempted  to  be  done 
by  the  receipt  given.  That  liability 
holds  the  defendant  to  ordinary  dili- 
gence, that  is,  such  care  as  every 
prudent  man  commonly  takes  of  his 
own  property.  The  payment  of  one 
thousand  nine  hundred  dollars  of  a 
man's  own  money  to  a  stranger,  with- 
out requiring  htm  to  Identify  himself 
as  the  person  really  entitled  to  it, 
would  be  an  act  of  very  gross  care- 
lessness"). (5)  Where  one  had  given 
a  general  order  to  an  expresp  com- 
pany that  all  matter  addressed  to 
him  should  be  delivered  by  It  to  the 
conductor  of  a  named  railroad,  and. 
In  a  particular  Instance,  a  package 
of  goods  which  had  been  received  by 
the  conductor  from  the  express  com- 
pany under  such  order  was  tendered 


by  an  agent  of  the  railroad  company 
to  the  person  who  had  given  the 
order,  and  he  declined  to  receive  it 
because  It  was  not  intended  for  him 
and  was  not  his  property,  and  the 
agent  of  the  railroad  company  there- 
upon delivered  the  goods  to  an  im- 
postor who  pretended  to  be  the  right- 
ful consignee,  and  loss  to  the  con- 
signor was  thus  occasioned,  both  the 
person  giving  the  order  and  the  rail- 
road company  bscame-  liable  to  the 
consignor  for  the  value  of  the  goods; 
and  this  is  so,  although  the  impostor 
exhibited  to  the  agent  of  the  rail- 
road company,  before  the  goods  were 
delivered,  some  evidence  tending  to 
show  that  the  goods  were  really  in- 
tended for  him.  Bruhl  v.  Coleman, 
113  Ga.  1102,  S9  SB  481.  (8)  Where 
one  falsely  representa  that  he  is  the 
agent  of  another  and  orders  goods, 
and  on  such  representations  the 
goods  are  shipped,  billed  not  to  him 
But  to  his  alleged  principal,  a  de- 
livery to  the  pretended  agent,  on 
the  allegation  that  the  goods  are  his 
and  should  have  been  billed  to  him, 
is  a  conversion  and  renders  the  car- 
rier liable  for  a  conversion.  Bruns- 
wick V.  U,  S.  Elxpress  Co.,  46  Iowa 
677.  (7)  An  Impostor,  by  means  of 
a  forged  letter  purporting  to  be 
signed  by  one  J.  a  reputable  mer- 
chant, procured  a  shipment  of  goods 
to  J  by  plaintiffs  who  acted  in  reli- 
ance on  representations  of  J's  ftnan- 
ciai  rating  by  commercial  agencies. 
Defendant  s  agent  delivered  the  goods 
to  the  Impostor  on  his  representation 
that  he  was  J  without  Identification 
by  any  other  person  than  himself. 
It  was  held  that  the  carrier  was 
liable  for  a  conversion.  "Rothschild 
the  Impostor  did  not  gain  possession 
of  the  diamonds  by  the  misrepre- 
sentation which  Induced  the  plain- 
tiffs to  consign  them  to  Jones.  The 
misrepresentations  effective  for  that 
purpose  was  made  to  the  carrier 
when  he  persuaded  its  agent  that  he 
was  the  consignee."  Oskamp  v. 
Southern  Express  Co.,  61  Oh.  St.  341. 
66  NE  13.  (8)  Plaintiffs  shipped  by 
defendant's  road  goods  consigned  to 
A  B,  In  Washington.  Defendant 
could  find  no  one  of  those  Initials,  but 
found  one  L  B,  and  learning  from 
plaintlfTs  agent  that  ha  had  sold 
some  goods  to   L   B,   delivered  the 

?oods  to  him.  It  was  held  that  de- 
endant  was  liable  for  the  goods. 
"The  goods  were  consigned  to  an- 
other person,  and  the  defendant's 
duty  was  to  deliver  to  that  person. 
Surely  that  duty  was  not  discharged 
by  a  delivery  to  one  who  was  not  the 
consignee,  merely  because  the  plaln- 
tifts*  agent  had  sold  similar  goods 
to  such  a  person.  The  fact  still  re- 
ntalned  that  the  goods  were  not  de- 
livered to  the  one  to  whom  they 
were  consigned.  The  entire  risk  of  a 
delivery  to  the  right  person  was 
assumed  by  the  defendant,  and  a 
wrong  delivery  was  made  by  the 
mistake  of  the  defendant's  agent, 
which  of  course  is  their  misfortune." 
Wernwag  v,  Philadelphia,  etc.,  R, 
Co..  117  Pa.  46,  61,  if  A  868.  (9) 
Where  the  consignee  of  three  cars, 
after  having  paid  the  consignor  for 
the  goods,  turned  over  the  bills  of 
lading  for  two  of  the  cars  to  defend- 
ant carrier  as  Its  agent  for  recon- 
Blgnment.  and  retained  possession  of 
the  bill  of  lading  for  the  third  car, 
defendant  is  liable  to  the  consignee 
for  the  diversion  of  the  cars  at  the 
direction  of  the  consignor  and  con- 
sequent failure  to  deliver  to  the  con- 
signee, whether  the  consignee  had 
refused  to  pay  for  the  goods  at  one 
time  or  not.  P.  H.  Smith  Co.  v. 
Louisville,  etc..  R.  Co.,  157  Mo.  A. 
160.  137  SW  890. 

[bl  I^ost  notice  prosented  hj  flnder. 
— Where  notice  sent  to  the  consignee 


of  the  arrival  of  the  goods  contained 
a  direction  that  It  should  be  returned 
when  the  goods  were  called  for,  and 
the  truckman  to  whom  it  was  given 
by  the  consignee  lost  It,  and  a  third 
person,  finding  it,  by  presenting  It 
to  the  carrier,  secured  the  goods,  it 
was  held  that  the  carrier  was  liable 
for  the  loss.  SInshelmer  v.  New 
York  Cent.,  etc.,  R.  Co..  21  UlBC.  46, 
46  NYS  887. 

77.  Brunswick  v.  U.  S.  Express 
Co.,  46  Iowa  677;  Louisville,  etc.,  R. 
Co.  V.  Ft.  Wayne  Electric  Co.,  66 
SW  918,  21  KyL  1S44. 

[a]  Zllnatiniiiloikr-PlalntifC  shipped 
goods  to  A  on  an  order  purporUng  to 
come  from  him.  After  the  goods 
.^«acheii  their  destination  A  refused  to 
receive  them,  stating  that  he  had  not 
ordered  them,  whereupon  the  car- 
rier's agent  informed  him  that  one 
H  had  ordered  the  goods  shipped  to 
a  point  other  than  the  one  designated 
In  the  order  and  to  which  they  had 
been  shipped.  On  receiving  A  s  re- 
fusal to  receive  the  goods,  the  car- 
rier shipped  them  to  H,  to  whom 
they  were  delivered.  It  was  held 
that  the  carrier  was  liable  for  con- 
version. Under  theae  circumstances 
It  was  said,  that  If  someone  wrong- 
fully used  A's  name  and  ordered  the 
goods,  and.  in  pursuance  of  that  or- 
der, the  goods  were  shipped  and  A 
refused  to  receive  them  and  notified 
the  carrier  that  he  had  not  ordered 
them  and  would  not  receive  them, 
the  carrier  had  no  right  to  turn  over 
the  goods  to  someone  else.  Under 
such  facts  the  goods  remained  the 
property  of  the  consignor,  Loiils- 
vllle,  etc.,  R.  Co.  v.  Ft.  Wayne  Elec- 
tric Co.,  55  SW  918,  21  KyL  1544. 

78.  Price  v.  Oswego,  etc.,  R.  Co,. 
50  N.'  Y.  213,  10  AmR  475  [rev  68 
Barb.  639];  Sward  v.  Young.  89  Tenn. 
126.  14  SW  481.  604;  Winslow  v. 
Vermont,  etc.,  R.  Co.,  42  Vt.  700,  1 
AmR  365. 

[a]  Knle  appUed^U)  "In  the 
present  case,  the  goods  were  con- 
signed to  ti.  H.  Wilson  &  Co.,  Oswego. 
This  plainly  Indicated  some  person, 
or  rather  i>ersons,  known  by  and  do- 
ing business  under  that  name.  But 
as  there  was  no  such  firm,  and  so 
far  as  the  findings  or  case  show 
never  bad  been,  delivery  could  not 
be  made  to  the  consignees.  Then, 
as  already  seen.  It  became  the  duty 
of  the  carrier  to  warehouse  the  goods 
for  the  owner.  Instead  of  this,  the 
defendant  delivered  them  to  a  stran- 
ger without  making  any  inquiry  as 
to  who  or  what  he  was.  .  .  .  But 
it  Is  said  that  the  plaintiff  intended 
the  goods  should  be  delivered  to  the 
writer  of  the  order.  Not  at  all.  He 
did  not  consign  them  to  the  writer 
of  any  order,  but  to  Wilson  &  Co. 
This  Is  the  onlv  evidence  of  his  In- 
tention as  to  the  persons  to  wboni 
delivery  should  be  made.  It  Is  fur- 
ther said  that  it  was  the  plaintiff';! 
negligence  in  forwarding  the  good^ 
without  ascertaining  that  there  wa; 
in  fact  such  a  Arm.  I  am  unable  to 
see  what  the  defendant  had  to  do 
with  this.  Its  duty  was  to  deliver  to 
the  firm,  and  If  that  could  not  be 
found,  to  warehouse  and  keep  for  the 
owner.  The  sime  might  be  said  i:i 
every  case  where  goods  were  for- 
warded to  a  consignee  supposed  to  bo 
at  a  particular  place,  out  who  In 
fact  was  not  there."  Price  v.  Oswego, 
etc.,  R.  Co.,  50  N.  T.  213.  217.  222. 
10  .AmR  475.  (2)  One  G  of  Knox- 
vllle,  under  the  fictitious  name  of 
M,  ordered  machinery  from  plaintiff, 
which  was  shipped  to  Knoxvllle  on 
cars  of  defendant's  road.  On  ar- 
rival. G  presented  a  bill  of  lading 
in  the  name  of  M,  paid  the  freight, 
and  obtained  the  machinery.  No 
questions  were  asked  and  he  was 
not  required  to  litentlfK  JiimM|l/>aB 
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NererthelesB  it  is  very  generally  held  that,  where 
the  carrier,  acting  in  good  faith  and  with  due  dili- 
gence, delivers  goods  to  the  pwson  to  whom  they 
were  actually  sent,  it  is  not  liable  for  a  misdeliv- 
ery, although  by  false  and  fraudulent  devices  that 


person  induced  the  eonsigaor  to  believe  that  he  was 
sending  the  goods  to  another  person."  But  even 
on  this  state  of  facts,  if  the  earner  in  making 
delivery  is  guilty  of  negligence,  ezc^t  for  which 
the  fraud  could  not  successfully  have  been  perpe- 


th«  consignee.  The  court  held  the 
carrier  liable  aa  for  a  converolon  of 
the  machinery.  Sword  v.  young,  89 
Tenn.  126,  128,  14  SW  481,  604  (where 
the  court  said:  "It  can  make  no 
difference  that  the  defendant  carrier 
thought,  because  Oiltenwaters  had 
the  bill  of  lading,  that  he  waa 
Charles  G.  Magrauder.  If  he  was  a 
stranger,  as  the  proof  shows  him  to 
be.  It  was  the  duty  of  the  carrier 
to  have  required  htm  to  identify  him- 
self as  the  consignee  or  his  rightfully 
constituted  agent.  By  Its  failure, 
Glllenwaters  was  enabled  to  practice 
that  fraud  Intended  to  be  guarded 
against  by  the  rule  from  Kent,  as 
well  aa  a  theft,  or  its  equivalent — 
the  obtaining  of  the  goods  by  false 
pretenses.  That  Glllenwaters  had 
succeeded  In  deceiving  the  complain- 
ants by  representing  himself  as  Mag- 
rauder, Is  no  excuse  to  the  defendant 
for  Its  failure  to  use  an  effort  to 
discover  hfs  true  character.  The 
consfrnment  was  to  Cbarlee  G.  Mag- 
rauder. That  name  was  fixed  on  the 
machine,  and  it  was  a  duty  to  de- 
liver to  him  only,  or.  If  he  could  not 
be  discovered,  to  notify  the  con- 
signor. There  is  no  dliference  be- 
tween this  case  and  one  In  which  a 
consignment  has  been  'made  to  an 
actual  person,  and  the  goods  deliv- 
ered by  accident,  mlstaKe,  or  care- 
lessness to  a  cheat  who  represents 
himself  aa  the  real  consignee' ). 
(S}\One  C.  known  to  plaintiff.  Induced 
him  to  ^Ip  goods  to  one  R.  No 
person  of  that  name  lived  in  the 
town  to  which  the  goods  were  ship- 
ped. After  arrival  of  the  goods  C 
represented  to  a  truckman  that  he 
was  R  and  hired  him  to  remove  the 
goods.  On  the  rwresentatfon  of  the 
mickman  that  R  had  directed  him  to 
get  the  goods,  they  were  delivered  to 
the  truckman  and  sold  by  C.  It  was 
held  that  the  carrier  was  liable  for 
conversion.  Wlnslow  v.  Vermont, 
etc..  R.  Co.,  42  Vt.  700,  706.  1  AmR 
865  <where  the  court  said:  "They 
delivered  the  goods  to  an  employee 
of  a  truckman  upon  his  mere  state- 
ment that  Roberts  sent  for  them. 
Any  other  man  In  Boston  could  have 
obtained  them  Just  as  easily.  The 
swindler  Collins  waa  not  known  as 
Roberts,  and  If  he  had  been  required 
to  identify  himself  as  Roberta,  might 
never  have  attempted  It.  and  if  he 
had.  It  would  have  been  likely  to 
lead  to  the  detection  of  the  fraud. 
If,  therefore,  the  delivery  of  the 
goods  to  Collins  through  his  agent 
was  a  misdelivery.  It  was  done  un- 
der such  circumstances  of  negligence 
as  to  make  the  defendants  responsi- 
ble under  the  moat  favorable  rule  as 
to  care  which  they  could  ask.  But 
It  Is  claimed  that  there  was  no  mis- 
delivery, that  the  goods  were  deliv- 
ered to  the  very  party  to  whom  they 
were  sent,  the  only  J.  F.  Roberts 
there  waa.  and  that  the  defendants 
have  therefore  fuilfllled  their  con- 
tract. To  say  that  Collina  was  the 
only  J,  F.  Roberts.  Is  to  assume  that 
he  was  J.  F.  Roberta,  when  in  fact 
there  was  no  such  man.  and  Collins 
waa  not  known  by  that  name.  It  is 
not  true  that  the  goods  were  con- 
signed to  Colllnfi.  They  were  not  so 
marked.  They  were  not  so  Intended. 
They  were  for  J.  F.  Roberts.  It 
does  not  follow,  because  there  was 
no  such  man  as  Roberts,  that  they 
were  for  Collins.  If  there  was  no 
such  man.  then  the  goods  were  for 
the  consignors.  It  is  true  .the 
swindler  misled  the  plaintiffs  into 
consigning  the  goods  as  they  did, 
but  the  swindle  did  not  convert  Col- 
lins into  Roberts,  and  the  plaintiffs 
did  not  consign  the  goods  to  the 
swindler  at  all"). 

79.    U.  S.— Fulton  Bag,  etc..  Mills 


V.  Hudson  Nav.  Co..  167  Fed.  987 
[aff  164  Fed.  1022,  90  CCA  90};  The 
Drew,  15  Fed.  826. 

Ga. — Southern  Express  Co.  v.  Wil- 
liams. 99  Ga.  482.  27  SE  743. 

Mass. — Kdmunds  v.  Merchants' 
Despatch  Transp.  Co..  135  Mass.  283: 
Samuel  v.  Cheney,  135  Mass.  278,  46 
AmR  467;  Dunbar  v.  Boston,  etc.,  R. 
Corp.,  110  Mass.  26.  14  AmR  576. 

Mo.^ — Wilson  V.  Adams  Express  Co., 
27  Mo.  A.  360;  Bush  v.  St.  IjOUIs, 
etc.,  R.  Co.,  3  Mo.  A.  62. 

Pa. — Seibert  v.  Philadelphia,  etc., 
R.  Co..  16  Pa.  Suner.  435, 

■  Tex. — Pacific  Ehcpresa  Co.  v.  Herts* 
berg,  17  Tex.  Civ.  A.  100,  42  SW  796. 

Eng. — McKean  v.  Mclvor,  L.  R.  6 
Exch.  36. 

"That  the  person  to  whom  the  de- 
livery was  ultimately  made  prac- 
ticed a  fraud  upon  the  consignor, 
does  not  authorlKe  the  courts  to  Im- 
pose upon  the  express  company  a 
responsibility  when  it  has  been  fault- 
less in  the  premises."  Southern  Ex- 
press Co.  V.  Williams,  99  Oa.  482, 
490,  27  SE  743, 

[a]  Bnle  appilsd, — (i)  Where  there 
are  two  persons  of  the  same  name 
doing  business  under  that  name  at 
the  same  place,  and  one  of  them  in 
person  purchases  his  goods  from  a 
dealer,  who  In  selling  them  acts  on 
the  supposition  that  the  purchaser 
Is  the  other  tradesman  of  that  name, 
the  carrier  to  which  the  goods  are 
Intrusted  for  transportation,  by  de- 
livering the  goote  to  the  purchsjser, 
fulfills  the  contract  of  carriage,  there 
being  nothing  msrked  on  the  ship- 
ment to  show  which  of  them  was 
Intended  to  receive  the  goods,  and 
the  carrier  Is  not  liable  for  conver- 
sion. The  Drew,  16  Fed.  826,  828 
(where  the  court  said:  "The  case  is, 
therefore,  one  of  delivery  by  the  car- 
rier to  the  very  man  who  had  bought 
the  goods  In  person;  a  delivery  at 
the  purchaser's  store  in  the  city 
where  the  boxes  were  addressed, 
without  any  Intimation  by  the  ship- 
per of  any  Intention  that  they  should 
be  delivered  to  any  different  person 
or  at  any  different  place.  This  would 
seem  to  be  a  perfect  fulfillment  of  a 
carrier's  obligation");  Wilson  v. 
Adams  Express  Co..  27  Mo.  A.  360, 
368  (which  was  Identical  In  Its  facts 
with  The  Drew,  supra,  except  that 
the  party  purchasing  the  goods  or- 
dered them.  Instead  of  buying  them 
in  person,  and  the  conclusion  reached 
was  the  same  as  In  that  case.  It 
was  said:  "The  truth  of  the  whole 
matter  Is,  that  plaintiff  shipped  the 
goods  on  the  order  of,  and  to,  the 
man  to  whom  the  defendant  deliv- 
ered them.  That  he  was  mistaken 
as  to  who  that  man  was.  Is  a  mis- 
fortune which  he  ought  not,  In  Jus- 
tice, to  be  allowed  to  unload  on  the 
shoulders  of  defendant,  unless  de- 
fendant has  been  guilty  of  negli- 
gence In  the  deirvery*').  <2)  A 
swindler,  claiming  to  ibeBdward  Pape 
of  Dayton,  Ohio,  purchased  goods 
from  plaintiff  by  personal  negotia- 
tion. There  was  in  Dayton  a  man 
whose  true  name  was  Edward  Pape, 
a  reputable  business  man,  whom 
plaintiff  supposed  the  swindler  to  be. 
The  goods  were  delivered  by  plaintiff 
to  defendant,  to  be  carried  to  Edward 
Pape.  Defendant  delivered  the  goods 
to  the  swindler,  and  the  court  held 
that  the  carrier  was  not  liable'  In 
.support  of  the  holding  It  was  said 
that  the  sale  was  voidable  by  plain- 
tiff, but  that  the  carrier  had  no  duly 
to  inquire  into  Its  validity.  The  per- 
son who  bought  the  goods,  and  who 
called  himself  "Edward  Pape,"  owned 
the  goods,  and,  on  their  arrival  in 
Dayton,  had  the  right  to  demand 
them  of  the  carrier.  In  delivering 
the  goods  to  him.  the  carrier  waa 


guilty  of  no  negligence.  It  deliv- 
ered to  the  person  who  bought  and 
owned  them,  namely,  EMward  Pape, 
who  thus  answered  the  directions  on 
the  package,  and  who  was  the  per- 
son to  whom  plaintiff  sent  them. 
Edmunds  v.  Merchants'  Despatch 
Transp.  Co.,  136  Mass.  288.  (3}  A 
representing  himself  as  B  of  Provi- 
dence, there  being  no  one  of  that 
name  at  that  town,  bought  goods  of 
plaintiff  who  marked  them  for  B  and 
delivered  them  to  defendant  for 
transportation.  On  arrival  of  the 
goods.  A,  by  representing  himself  to 
be  the  agent  of  B,  obtained  the  goods 
from  defendant.  It  was  held  that 
defendant  was  not  liable.  The  court 
Bald  that,  by  means  of  this  deceit.  A 
was  able  to  obtain  the  property,  but 
that  it  nevertheless  reached  the  per- 
son to  whom  plaintiff  sold  and  con- 
signed it.  Hence  the  contract  of  de- 
fendant was  performed  In  its  spirit 
and  tetter.  Dunbar  v.  Boston,  etc., 
R.  Corp.,  110  Mass.  26,  14  AmR  BTfi. 
(4)  A  hired  a  shop  and  also  a  post- 
ofnce  box  in  a  certain  town,  assum- 
ing the  same  name  as  that  of  a 
reputable  merchant  In  that  town. 
After  writing  to  plaintiff,  on  paper 
on  which  were  printed  his  assumed 
name  and  the  number  of  his  post- 
office  box,  and  asking  the  price  of 
certain  goods,  and  receiving  a  reply, 
he  ordered  a  quantity  of  the  goods. 
Plaintiff,  relying  on  the  financial 
standing  of  the  person  whose  name 
waa  assumed,  ana  supposing  the  let- 
ters were  written  by  him,  forwarded 
the  goods,  addressed  to  A  with  the 
name  of  the  town,  by  a  common  car- 
rier and  sent  a  letter  which  was 
received  by  A,  notifying  him  of  the 
shipment  The  carrier  took  the  goods 
to  the  shop  hired  by  A  and  dtiiversd 
them  to  the  occupant,  who  signed 
receipts  for  them  In  his  assumed 
name;  and  he  soon  afterward  disap- 
peared. It  was  held  that.  In  the 
absence  of  negligence  on  the  part  of 
the  carrier,  plaintiff  could  not  main- 
tain an  action  against  him  for  con- 
version of  the  goods.  Samuel  v. 
Cheney,  ISG  Mass.  278,  281.  46  AmR 
467  (where  the  court  said:  "The  de- 
fendant, in  answer  to  the  plaintiff's 
claim,  may  well  say,  we  have  deliv- 
ered the  goods  entrusted  to  us  ac- 
cording to  your  directions,  to  the 
man  to  whom  you  sent  them,  and 
who,  as  we  were  induced  to  believe 
by  your  acts  In  dealing  with  him. 
was  the  man  to  whom  you  intended 
to  send  them;  we  are  guilty  of  no 
fault  or  negligence.  .  .  .  The  cases 
of  American  Express  Co.  v.  Fletcher, 
26  Ind.  492;  Price  v.  Oswego,  etc.. 
R.  Co.,  50  N.  T.  213,  10  AmR  475, 
and  Wlnslow  v.  Vermont,  etc.,  R. 
Co.,  42  Vt.  700.  1  AmR  865.  differ 
widely  in  their  facts  from  the  case 
at  bar,  and  are  distinguishable  from 
it").  (6)  Plaintiffs,  nelng  Imposed 
on  by  a  fictitious  order  sent  by  H,  a 
person  employed  by  them  to  obtain 
orders,  forwarded  goods  by  defend- 
ants who  were  carriers  between  Liv- 
erpool and  Glasgow,  addressed  to 
"C.  Talt  &  Co.,  71  George  Street, 
Glasgow,"  that  being  the  name  and 
address  given  them  by  H.  In  fact, 
there  was  no  such  firm  as  C.  Talt  & 
Co..  but  H  had  made  arrangements 
at  71  George  street,  for  receiving 
letters,  etc.,  addressed  there  under 
that  name.  On  the  arrival  of  the 
goodH  at  Glasgow,  defendants,  fol- 
lowing the  course  of  business  usual 
with  carriers  between  Liverpool  and 
Glasgow,  sent  a  notice  to  the  ad- 
dress appearing  on  the  goods,  re- 
questing their  removal  and  stating 
that  the  notice  must  be  produced. 
Indorsed  as  a  delivery  order.  This 
notice  was  received  by  H,  who  In- 
dorsed it  "C.  Talt  &  Co.."  and  on 


For  later  oassa,  davslopaieBfts  and  ehosffsa  In  the  law  see  cumulative  Annotations,  same  title,  pagi6  and-notefflcn^r. 
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trated,  it  will  be  liable."  The  fact  that  the  deliv- 
ery is  the  result  of  an  innocent  mistake  on  the 
part  of  a  connecting  carrier  from  whom  it  receives 
the  goods  will  not  relieve  the  initial  carrier  from 
liability.*^  And  it  has  been  held  that  where  a  bill 
of  lading  authorizes  the  delivery  of  goods  to  the 
consignee  without  its  production,  misdelivery  by 
the  connecting  carrier,  to  the  party  named  as  con- 
signee by  the  initial  carrier  without  the  production 
of  the  bill  of  lading  does,  not  avoid  the  liability  of 
the  initial  carrier  to  the  consignor.*"  If  the  delivery 
is  secured  by  a  forged  order  from  the  consignee, 
the  carrier  is  nevertheless  liable.'^  Misdelivery  on 
an  unindorsed  bill  of  lading  which  has  been  improp- 
erly obtained  by  the  person  pres^ting  it  renders 
the  carrier  liable.**  Where  the  bill  of  lading  fails 
to  show  who  the  consignee  is,  delivery  without 
ascertaining  from  the  E^pper  to  whom  delivery, 
is  to  be  made  makes  the  carrier  liable  as  for  a 


conv^sion. 
[f  380]  c  NsgUfenca  of  Bhippar. 


If,  by  some 


aet  of  the  shipper  or  consignee,  the  carrier  is  mis- 
led as  to  the  person  to  whom  delivery  should  be 
made,  the  carrier  will  be  excused  from  liability  for 
a  misdelivery  caused  thereby."    The  mere  fact, 

however,  that  an  eirroneous  address  is  given  will 
not  ez(merate  the  carrier  for  misdelivery,  if  the 
carrier  is  not  thereby  misled  into  making  delivery 
to  a  person  who  wrongfully  secures  the  goods." 

[$  381]  d.  Batification  of  Unauthorized  Deliv- 
ery.®* An  unauthorized  delivery  may  be  ratified 
by  the  party  entitled  to  delivery  of  the  goods;** 
and  where  such  delivery  as  ratified  with  a  full 
knowledge  of  the  facts,  the  carrier  is  thereby  ex- 
empted from  further  liability.*'  But,  in  order  to 
release  a  carrier  from  liability  for  wrongful  deliv- 
ery on  the  ground  of  ratification,  it  must  plainly 
appear  that  the  ratification  was  intended,  with  full 
knowledge  of  all  material  f  acts."^  What  co&stitutes 
a  ratification  depends  on  the  facts  of  each  particu- 
lar case^  and  may  be  shown  by  express  words  or 
implied  from  words,  acts,  or  sileaoe.**   The  biurden 


SreMntlns  It  ao  Indorsed,  obtained 
ellvery  of  the  aood*.  Zn  an  action 
aninst  defendants  as  carriers,  for 
mtsdelLvery.  it  was  held  that  de- 
fendants, navlnff  followed  the  usual 
course  of  business,  which  must  he 
read  as  part  of  plaintiffs'  directions, 
had  obeyed  plaintiffs'  directions,  and 
therefore  were  not  liable.  McKean 
V.  Mclvor,  L.  R.  <  Exch.  36.  ($)  A 
common  carrier  is  not  chargreable  for 
negllKsnce  In  the  delivery  of  goods, 
where  It  delivered  them  to  the  man 
to  whom  they  were  sent,  and  who,  the 
carrier  was  Induced  by  the  acts  of 
the  shipper  In  dealing  with  him  to 
believe  was  the  man  to  whom  the 
shipper  Intended  to  send  them,  al- 
though he  was  insolvent  and  there 
was  a  reputable  merchant  of  the 
same  name  in  the  town,  Selbert  v. 
Philadelphia,  etc,  R.  Co.,  IB  Pa. 
Super.  43S. 
SO.   Paclflo  Express  Co.  v.  Critzer, 

gex.  Civ.  A.)  42  SW  1017;  Pacific 
press  Co.  v.  Hertzberg,  1 7  Tex. 
Civ.  A.  100,  42  SW  798.  And  see 
Edmunds  v.  Merchants'  Despatch 
Transp.  Co.,  135  Mass.  283;  Samuel  v. 
Cheney,  136  Mass.  278,  46  AmR  467; 
Wilson  V.  Adams  Express  Co,,  27 
Mo.  A.  360  (all  three  cases  inferen- 
Ually  recognising  this  principle). 

[aj  Btue  applied. — An  impostor, 
through  an  order  In  the  name  of  a 
reputable  merchant  in  another  city, 
procured  a  shipment  of  goods  by 
express  to  the  merchant.  He  then 
appeared  at  the  place  of  delivery  and 
Introduced  himself  as  bearing  the 
same  name  as  the  merchant;  and, 
the  merchant  having  Informed  the 
agent  that  he  had  not  ordered  the 
goods  and  did  not  expect  any  pack- 
ages, the  agent  delivered  the  goods 
to  the  Impoetor,  without  requiring 
the  bill  of  lading  or  personal  Identi- 
fication, and  without  attempting  to 
communicate  with  the  shipper  as  to 
the  Identity  of  the  consignee.  It 
was  held  that  the  delivery  was 
n^ltcent  Pacific  Express  Co.  v. 
Hettc^rg.  17  Tex.  Civ.  A.  100,  42  8W 
796. 

Bl.  Merchants',  etc.,  Tranap.  Co. 
V.  Moore.  124  Ga.  482,  62  SE  802. 

as.  Central  American  SS.  Co.  v. 
Mobile,  etc.,  R.  Co..  144  Mo.  A.  43. 
66,  128  SW  1822  (where  the  court 
said:  "The  initial  carrier  Is  liable  to 

rilalDtlff  whether  the  failure  to  de- 
tver  the  property  to  the  consignees 
WM  caused  by  Its  own  fault  or  by 
that  of  the  connecting  carrier.  But 
if  It  might  be  said  that  the  contract 
of  the  Initial  carrier  was  only  to 
carry  the  goods  to  the  end  of  Its 
own  line  and  there  to  deliver  them 
to  the  connecting  carrier,  still  the 
proof  shows  beyond  question  thdt  the 
negligence  of  the  Initial  carrier  In 
misnaming  the  consignee  In  the  way- 
bUling  was  the  direct  cause  of  the 
loss.  Knowing,  as  it  did.  that  the 
connecting  carrier  would  follow  the 


custom  of  dallvsrlng  audi  Uifhly 
perishable  freigiit  to  the  consignee 
shown  on  the  waybill  without  wait- 
ing for  the  receipt  of  the  bill  of 
lading,  Che  Initial  carrier  must  be 
held  to  have  anticipated  that  a 
natural  consequence  of  Its  negligence 
would  be  a  delivery  of  the  gooas  to 
the  consignee  named  In  the  way- 
bills"). 

83.  American  Merchants'  Union 
Express  Co.  v.  Mtlh,  7»  III.  224:  Haw- 
kins v.  Hoffman,  6  Hill  (N.  T.)  686, 
41  AmD  767;  Powell  v.  Myers,  26 
Wend.  (N.  T.)  691. 

84.  Florence,  etc.,  R.  Co,  v.  Jen- 
sen. 48  Colo.  28,  34,  108  P  974  [clt 
Cyc]  (holding  that,  where  a  con- 
signee named  In  a  bill  of  lading  was 
arrested  and  thrown  into  Jail,  and 
the  bill  of  lading  Was  taken  from 
his  person  by  the  Jailer,  and  was 
never  assigned  nor  Indorsed  by  the 
consignee,  a  delivery  of  the  goods  by 
the  carrier  to  a  person  who  by  some 
means  obtained  possession  of  the  bill 
of  lading  from  the  Jailer  did  not  dis- 
charge It  from  liability,  although  It 
acted  in  good  faith  In  surrendering 
the  property);  Raleigh,  etc.,  R.  Co. 
V.  Lowe,  101  Ga.  320,  28  SE  867 
(holding  that,  where  the  bill  of  lad- 
ing, which  was  in  the  hands  of  a 
bank  with  draft  attached,  was  stolen 
from  the  bank  and  presented  without 
authority,  the  carrier  would  not  be 

Erotected  In  making  delivery,  there 
elng  no  duty  on  the  part  of  the 
bank  toward  the  carrier  of  so  guard- 
ing possession  of  the  bill  as  to  pro- 
tect the  carrier  from  loss);  Cane  Belt 
R.  Co.  V.  Peden  Iron,  etc.,  Co..  45 
Tex.  Civ.  A.  630,  101  SW  528  (holding 
that,  where  a  director  of  a  corpora- 
tion to  which  goods  had  been  con- 
signed got  possession  of  the  unin- 
dorsed bin  of  lading  and  Induced  the 
carrier  to  deliver  the  goods  to  him 
without  authority,  which  goods  he 
converted  to  his  own  use,  the  carrier 
was  liable  for  misdelivery). 

85.  Furman  v.  Union  Pac.  R.  Co., 
106  N.  Y.  579,  13  NE  587;  Bank  of 
Commerce  v.  Bissel,  72  N.  T.  615; 
Gass  v.  Astoria  Veneer  Mills,  134 
App.  Dlv.  184,  118  NYS  B82. 

86.  Ga.— Raleigh,  etc.,  R.  Co.  v. 
Ix>we.  101  Oa.  320,  28  SB  S76, 

N.  H. — Stimson  v.  Jackson,  58  N. 
H.  138. 

N.  Y. — VIner  v.  New  York,  etc, 
SS.  Co.,  60  N.  Y.  25;  Feldstein  v.  Old 
Dominion  SS.  Co.,  21  ^Ilec  60,  46 
NYS  897 

Pa. — Lake  Shore,  etc.  R.  Co.  v- 
Hodapp.  83  Pa.  22. 

Tex. — Missouri,  etc.,  R.  Co.  v.  Mc- 
Fadden,  89  Tex.  138,  33  SW  853. 

Wis. — Wells  V.  American  Express 
Co..  44  Wla  342. 

Ont. — Gauhan  v.  St.  Lawrence,  etc., 
R.  Co.,  3  Ont.  A.  392;  Conley  v.  Can- 
adian Pac.  R.  Co.,  32  Ont.  268. 

[a]  Bill  of  ladlnr  In  bands  of 
wtVBg  9«nMB<— If  by  negligence  of 


the  owner  of  the  goods  one  not  en- 
titled to  them  obtains  possession  of 
the  bill  of  lading,  showing  him  to  be 
the  proper  person  to  whom  delivery 
should  he  made,  the  carrier  Is  not 
liable  for  delivery  to  such  person. 
Raleijrh,  etc.,  R.  Co.  v.  Lowe,  101  Oa. 
320.  28  SE  867. 

sr.  HcCulloeh  V.  McDonald,  91 
Ind.  240. 

88.  Waiver  at  eonvendoa  &i  g«n- 

•m  see  Infra  I  804. 

89.  Converse  v.  Boston,  etc.,  R. 
Co.,  68  N.  H.  621;  Burritt  v.  New 
York  Cent.,  etc.,  R.  Co..  78  MIso.  520, 
135  NYS  657;  W.  H.  SUnchfleld 
Warehouse  Co.  v.  Central  R,  Co.,  67 
Or.  396,  136  P  34. 

90.  Atlantic  Coast  Line  R.  Co.  v. 
Dahlberg  Brokerage  Co.,  170  Ala.  617, 
64  S  168;  Woolaton  v.  Southern  R. 
Co.,  177  Mo.  A.  611,  160  SW  1023. 

[a]  Illnitratton>— A  shipper  of 
goods  consigned  to  itself,  which  con- 
sented to  or  authorised  a  delivery 
by  the  carrier  to  another,  or  which 
ratified  such  delivery  with  knowledge 
that  it  had  been  made,  could  not  sue 
the  carrier  for  the  misdelivery.  W. 
H,  Stanchfleld  Warehouse  Co.  v.  Cen- 
tral R.  Co..  67  Or.  896,  136  P  34. 

91.  Kewanee  Private  Utilities  Co. 
V.  Norfolk  Southern  R.  Co.,  118  Va. 
628,  88  SE  96. 

[a]  Thiis,  whether  a  carrier's 
wrongful  delivery  without  the  sur- 
render of  bill  of  lading  la  ratified  by 
the  acceptance  of  a  cSeck,  draft,  or 
part  payment  by  shipper  from  con- 
signee depends  on  whether  the  ship- 
per accepted  such  with  Intention  to 
ratify.  Kewanee  Prtvate  Utilities 
Co.  V.  Norfolk  Southern  R.  Co.,  118 
Va.  628.  88  SR  95. 

92.  Blowers  v.  Canadian  Pac.  R. 
Co..  155  Fed.  935. 

98.  W.  H,  Stanchfleld  Warehouse 
Co.  V.  Central  R.  Co.,  67  Or.  396,  136 
P  34. 

[a]  What  oonstltntes  ratifloatlOB. — 

(1)  Any  action  taken  by  the  party 
entitled  to  delivery,  which  results  In 
depriving  the  carrier  or  warehouse- 
man of  the  right  to  recover  over 
against  the  person  to  whom  the  de- 
livery was  made,  will  constitute  a 
ratification.  Blowers  v.  Canadian 
Pac.  R.  Co.,  155  Fed.  935.  (2)  Ac- 
cepting payment  from  a  person  to 
whom  a  carrier  has  made  a  wrong- 
ful delivery  constitutes  a  ratification. 
Brown  v.  vandalla  R.  Co.,  163  111.  A. 
473.  (3)  And  so  does  acceptance 
from  such  person  of  part  payment 
and  his  promise  to  pay  the  remainder. 
Blowers  v.  Canadian  Pac.  R.  Co., 
supra.  (4)  Where  a  carrier,  accept- 
ing a  reshipment  of  certain  ha'y,  paid 
advance  charges  and  on  the  arrival 
of  the  hay  at  destination  wrongfully 
delivered  It  to  plalntlfTs  brokers 
without  production  of  the  bills  or 
payment  of  the  draft,  plaintiff,  hav- 
ing received  and  retained  receiptee' 
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of  showing  ratification  rests  on  the  carrier.**  If 
the  facts  relating  to  ratification  are  in  dispute,  or 
if  reasonable  minds  might  draw  different  conclu- 
sions from  the  facts,  the  question  of  ratification  is 
for  the  jury.*"* 

[$  382]  2.  Liability  of  Oarrier  as  Warehonse- 
man.^  If  after  the  carrier's  liability  as  such  has 
ceased  and  that  of  warehouseman  has  begun  it  negli- 
gently delivers  the  goods  to  the  wrong  person  it  is 
liable  of  course  in  damages  for  such  loss"  in  ac- 
cordance with  well  settled  rules  relating  to  the 
duties  and  liabilities  of  warehouseman.^  And  it 
has  been  held  that  it  will  be  liable  even  though 
the  misdelivery  is  the  result  of  an  honest  mistake 
on  its  part.**  So  expressions  are  sometimes  found 
which  seem  to  imply  that,  although  transportation 
is  terminated  and  the  goods  are  held  by  the  car- 
rier as  warehouseman,  its  duty  to  deliver  to  the 
right  person  is  the  same  as  if  its  relation  to  the 
goods  was  still  that  of  carrier,  that  its  duty  to 
deliver  to  the  right  person  is  absolute,  and  that 
delivery  to  one  not  entitled  to  the  goods  renders  it 

advance  charges  paid  out  of  the  pro- 
ceeds of  the  hay,  ratified  the  deliv- 
ery and  could  not  recover  for  con- 
version. Woolston  V,  Southern  R. 
Co..  177  Mo.  A.  611.  160  SW  1023. 

[b]  WhrnA  does  not  oonstltnta  ratlfl- 
ofttlon. — (1)  The  owner  will  not 
waive  his  rights  as  against  the  car- 
rier by  attempting  to  secure  the 
value  of  the  goods  from  the  person 
to  whom  they  have  been  wron^ully 
delivered.  McS^'egan  v,  Pennsyl- 
vania R.  Co..  7  App.  Dlv.  301,  40  NTS 
Bl;  Arrlngton  v.  Wilmington,  etc.,  R. 
Co.,  61  n:  C.  68.  72  AmD  559.  But 
see  Burritt  v.  New  York  Cent.,  etc, 
R.  Co.,  76  Misc.  520,  135  NTS  667 
(holding'  that  an  unauthorized  deliv- 
ery is  ratified  by  the  consignee, 
where  he  pays  the  freight  charges, 
files  a  Qieciianlc's  lien,  and  makes  a 
claim  In  bankruptcy  against  the  per- 
son to  whom  the  delivery  has  been 
made).  (2)  Where  a  proposed  buyer 
of  goods  rejected  the  consignor-con- 
Blgnee's  draft  with  bill  of  lading  at- 
tached, the  fact  that,  after  the  car- 
rier delivered  the  goods  to  the  buyer, 
the  draft  was  again  presented  Is  not 
conclusive  evidence  of  the  consign- 
or's rnitilflcatioTi  of  the  delivery.  "At 
best,  this  fact  was  some  evidence  of 
ratification,  not  a  ratification  oer  se." 
Atlantic  Coast  Line  R.  Co.  v.  Dahl- 
berg  Brokerage  Co.,  170  Ala.  617, 
626,  54  S  16S.     <3)  The  acceptance 


liable  as  for  a  conversion.^  On  the  other  hand, 
it  has  been  held  that,  where  the  carrier's  relation 
to  the  goods  as  carrier  has  terminated  and  that  of 
voluntary  bailee  attached,  its  absolute  duty  to 
deliver  to  the  right  person  has  also  terminated, 
and  that  it  will  be  liable  for  a  misdelivery  only  in 
case  it  has  failed  to  exercise  reasonable  and  proper 
care  and  caution.^ 

[$  383]  3.  Recorery  by  Oarrier  against  Person 
Wrongfully  Recnving  Goods.  Where  througb  mis- 
take, fraud,  or  otherwise  the  carrier  has  been  in- 
duced to  deliver  goods  to  a  person  not  entitled 
thereto,  and  he  refuses  to  return  them,  the  carrier 
may  maintain  an  action  against  him  for  the  recov- 
ery of  the  goods^  or  for  their  value.*  Suit  may 
be  brought  for  the  value  of  the  goods  without  aver- 
ment and  proof  of  an  assignment  of  his  interest 
to  the  carrier  by  the  person  entitled  to  the  goods.^ 
So  if  the  carrier  after  delivery  to  the  wrong  person 
on  demand  pays  the  consignee  their  full  value,  it  may 
recover  from  sueh  person  the  money  so  paid  as  paid 


by  the  owner  of  payment  for  part 
of  the  goods  delivered  to  the  wrong 
person  does  not  operate  as  a  waiver 
of  the  wrongful  delivery  of  the  re- 
mainder. Lester  v.  Delaware,  etc., 
R.  Co..  98  Hun  842,  36  NYS  907.  (4) 
Whore  shipper's  "order  notify"  bill 
of  lading  provided  for  delivery  on 
Its  surrender,  but  the  railroad  de- 
livered the  goods  to  purchasers  from 
the  quasi  consignee  without  a.  sur- 
render of  the  bill  of  lading,  such  de- 
livery was  not  ratified  by  shipper's 
merely  taking  the  quasi  consignee's 
check  which  was  subsequently  dis- 
honored. Kewanee  Pri%-ate  Utilities 
Co.  V.  Norfolk  Southern  R.  Co.,  118 
Va.  628.  88  SE  96.  (5)  Where,  after 
delivery  to  the  wrong  person,  the 
fact  that  the  carrier  obtained  pos- 
session of  the  property  and  offered 
to  return  It  to  the  conslgnpr  does  not 
furnish  any  justification  for  the  con- 
version, althoueh  It  may  be  consid- 
ered in  mltigatron  of  damages.  Mar- 
shall,  etc..  Grain  Co.  v.  Kansas  City, 
etc..  R.  Co..  176  Mo.  480,  75  SW  638, 
98  AmSR  608.  (6)  If  the  goods  are 
delivered  by  the  person  who  wrong- 
fully receives  them  from  the  carrier 
to  uie  one  entitled  to  recel'ro  them 
and  he  accepts  them,  he  can  recover 
only  nominal  damages,  Rosenfleld 
V.  Express  Co.,  20  F.  Gas.  No.  12,060. 
1  Woods  131.  _ 
M.   w.  H.  Stanchfleld  Warekouse 


Co.  V.  Central  R.  Co.,  67  Or.   S96,  1S6 

P  34. 

96.  Lake  Shore,  etc..  R.  Co.  v.  Mc- 
Intyre,  find.  A.)  108  NE  978. 

98.  Iratnre  and  extant  of  carrier's 
liability  as  warehonsemu  In  general 

see  supra  i  346  et  seq. 

97.  Diamond  Joe  Line  v.  Carter. 
76  III.  A.  470;  F.  H.  Smith  Co.  v. 
Louisville,  etc..  R.  Co..  167  Mo.  A. 
160.  137  SW  890:  Oberklrk  v.  Fargo. 
61  Hun  418.  IB  NTS  220. 

[a]  Application  of  rule. — Where 
the  agent  of  an  express  company 
agrees  with  the  consignee  of  goods 
before  he  has  paid  the  charges  there- 
on that  he  may  take  part  of  the 
goods  and  leave  the  balance  to  he 
called  for  at  some  future  time,  and 
thereafter  the  agent  delivers  the 
balance  of  the  goods  to  another  per- 
son without  making  any  inquiry  as 
to  his  authority  to  receive  the  goods, 
and  such  person  Is  In  fact  not  en- 
titled to  receive  them,  the  carrier 
will  be  liable  for  the  value  or  the 
goods.  Oderklrk  v.  Fargo.  61  Hun 
418.  16  NYS  220. 

98.  See  Warehousemen  [40  Cyc 
445  et  seq]. 

99.  Oswego  Bank  v.  Doyle.  91  N. 
Y.  32,  43  AmR  634.  And  see  Ware- 
housemen [40  Cyc  4461. 

1.  Rochester  Security  Trust  Co.  v. 
Wells.  81  App.  Div.  426,  80  NYS  830 
[aff  178  N.  Y.  620  mem,  70  NE  1109 
mem].  See  also  American  Express 
Co.  v.  Stack,  29  Ind.  27.  81  (where 
the  court  said:  "The  court  below 
found,  under  the  facts,  that  there 
was  a  want  of  ordinary  diligence  on 
the  part  of  the  company  In  the 
delivery  of  the  package,  we  think 
the  evidence  Justifies  this  conclusion. 
But  we  are  not  Inclined  to  apply  this 
rule  to  the  delivery  of  goods  en- 
trusted to  warehousemen  and  others 
In  like  condition.  There  must  be  a 
delivery  to  the  right  person.  It  Is 
always  in  the  power  of  the  person 
having  the  goods  In  charge  to  Iden- 
tify the  owner.  If  he  autrer  himself 
to  be  Imposed  on,  it  Is  his  own 
fault"). 

a.  Hcugh  V.  London,  etc.,  R.  Co., 
L.  R.  E  Exch.  Bl. 

"Did  they,  then,  as  such  involun- 
tary bailees,  become  subject  to  an 
absolute  duty  to  deliver  to  the  proper 
person,  so  as  to  be  liable  for  a  mis- 
delivery, though  without  negligence? 
The  only  authorities  In  the  courts 
of  this  country  cited  In  support  of 
that  proposition  are  Stephenson  v. 
Hart.  4  Bing.  476.  13  KCL  596,  130 
Reprint  851,  and  DutT  v.  Budd,  3  B. 
&  B.  177.  7  ECL  671,  129  Reprint 
1250;  but  in  neither  case  was  it  held, 
or  even  contended,  ttialt  the  misdeliv- 
ery amounted,  as  a  matter  of  law, 
to  a  conversion;  but  in  both  cases  It 
was  admitted  to  be  a  question  for 


the  Jury — and  the  question  was.  In 
fact,  left  to  them — whether,  under 
all  the  circumstances,  the  defendants 
had  acted  with  reasonable  care.  It  Is 
plain,  then,  on  the  authority  of  those 
cases,  that  misdelivery  under  such 
circumfltances  is  no4,  as  a  matter  of 
law.  a  conversion,  but  that  It  Is  a 
question  of  fact  for  the  jury,  whether 
the  defendants  have  exercised  rea- 
sonable and  proper  care  and  caution. 
The  Jury  have  answered  this  ques- 
tion in  favour  of  the  defendants,  and 
they  are  therefore  entitled  to  keep 
their  verdict."  Heugh  v.  London, 
etc..  R.  Co.,  L.  R.  6  Exch.  61,  67. 

3.  Tedford  Auto  Co.  v.  Chicago, 
etc.,  R.  Co.,  116  Ark.  198,  172  SW 
1006;  Hudson  River  R.  Co.  v.  Louns- 
bferry,  25  Barb.  <N.  Y.)  597;  San  An- 
tonio, etc.,  R.  Co.  V.  Smith,  (Tex.  Civ. 
A.)  171  SW  282. 

la]  Brett  as  anaUfled  owner  the 
carrier  is  entitled  to  the  restoration 
of  the  property  or  to  its  value.  Hud- 
son River  R.  Co.  v.  Lounsberry,  25 
Barb.  (N.  Y.)  597. 

[b]  Beplevln.^ — Where  goods  sent 
C.  O.  D.  are  fraudulently  obtained 
from  the  carrier  by  the  consignee 
without  payment  therefor,  he  ac- 
quires no  title,  and  the  carrier  may 
recover  them  In  an  action  of  replevin. 
American  Merchants'  Union  Eanress 
Co.  V.  Wlllsie.  79  III.  92. 

4.  Johnson  v.  Qulf,  etc.,  R.  Co., 
82  Miss.  452.  34  8  367;  Cheshire  R. 
Co.  V.  Foster.  51  N.  H.  490;  Hudson 
River  R.  Co.  v.  Lounsberry.  25  Barb. 
(N.  Y.)  597;  Louisville,  etc.,  R.  Co. 
V.  McKay.  133  Tenn.  603,  610,  182 
SW  585  Jclt  Cyc]. 

[a]  BSect  oi  statate  proUhitlnff 
Oellvery  witliont  nurenasr  of  htU  <a 
ladlaff. — It  has  been  held  that  a  vio- 
lation by  a  carrier  of  a  statute  mak- 
ing It  an  offense  punishable  by  fine 
and  imprisonment  for  a  carrier  to 
deliver  goods  for  which  a  bill  of  lad- 
ing has  been  Issued,  except  on  sur- 
render and  cancellation  thereof,  will 
not  operate  to  prohibit  the  carrier 
from  collecting  the  value  of  the 
goods  Illegally  delivered  and  con- 
verted to  the  consignees'  own  use. 
In  re  T.  H.  Bunch  Co.,  180  Fed.  619, 
631  (where  the  court  said:  "To  im- 
pose the  additional  liability  on  the 
carrier  of  depriving  him  of  the  right 
to  maintain  an  action  for  the  goods 
obtained  without  surrender  of  the 
bill  of  lading  or  the  value  if  con- 
verted was  evidently  not  deemed 
necessary,  for  it  would  award  a 
premium  to  one  of  the  wrongdoers 
and  add  to  the  severe  punishment  of 
the  carrier  provided  by  the  statute"). 

6.  Johnson  v.  Gulf,  etc.,  R.  Co., 
82  Hiss.  452.  34  S  867. 

ral  A  fMitlorl  is  tlie  carrier  en- 
titled to  sue  for  the  value  of  the 
goods,    where    the    party  entitled 


For  later  oasev,  developmemts  and  ehaaffes  In  the  law  see  cumulative  Annotations,  sam^m^le^^ 
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to  his  use,*  provided  the  delivery  was  by  mistake.' 
The  carrier  may  even  recover  against  the  innocent 
holder  of  a  false  bill  of  lading*  to  whom  it  has  de- 
livered the  property.  This  is  on  the  principle  that, 
where  one  of  two  innocent  parties  must  suffer,  that 
one  by  whose  act  the  loss  was  occasioned  must 
bear  it*  But  to  entitle  the  carrier  to  maintain  an 
action  to  recover  the  property,  it  must  refund  the 
amount  paid  to  it  as  freight  chaises."  A  earner 
who  has  n^tigently  delivered  goods  to  a  vendee  of 
the  shipper  without  collecting  the  pordiue  money 
as  should  have  been  done,  or  without  requiring  the 
production  of  the  bill  of  lading,  cannot  recover 
them  from  a  bona  fide  purchaser  of  the  vendee;^*' 
but  a  carrier  who  delivers  goods  on  a  foiged  order 
can  recover  their  value  after  fully  accounting  to 
the  consignee  from  warehousemen  to  whom  they 
were  delivered  by  the  fraudulent  recipient  for  a 
valuable  consideration^  and  by  whom  they  were  sold 
without  knowledge  of  the  fraud  to  other  parties, 
the  maxim  of  caveat  emptor  being  applicable  to 
such  sale.^^  So  it  has  been  held  fehat,  notvith- 
Btanding  the  fact  that  the  courts  of  one  state  have 
compelled  the  carrier  to  pay  the  consignor  the  value 
of  goods  on  the  ground  that  they  had  been  mis- 
delivered,  the  carrier  wiU  not  be  permitted  to 
recover  from  the  person  to  whom  the  goods  were 
delivered  the  value  of  the  goods  in  the  courts  of 
another  state  which  take  tlie  view  that  there  was 


no  misdelivery."  Where  goods  have  been  delivered 
to  the  wrong  person,  the  statute  of  limitations  com- 
mences to  run  against  the  right  of  action  for  re- 
coverj'  immediately  on  such  wrongful  delivery.^' 

384]  If.  Delivery  of  Goods  at  Wrong  Flace.^* 
A  common  carrier  having  received  goods  for  trans- 
portation to  a  des^fnated  point  is  liable  as  for  a 
conversion  if  it  carries  the  goods  to  a  different 
point,  thereby  depriving  the  owner  of  hia  goods.^' 
If  the  owner  accepts  the  goods  notwithstanding 
they  are  delivered  at  the  wrong  place,  he  thereby 
releases  the  carrier  from  any  future  liability  in 
reference  to  the  goods,  but  he  does  not  release  the 
carrier  from  liability  for  damages  already  sus- 
tained." 

385]  H.  Delivery  vithont  Collection  of 
Oluurgefl.  Where  a  carrier  in  the  usual  course  of 
business  receives  property  for  carriage  and  deliv- 
ery on  payment  of  charges,  it  may  not  voluntarily 
deliver  the  property  without  receiving  payment  of 
the  charges,  but  it  is  bound  to  collect  the  amount' 
due  and  return  it  to  the  consignor.^' 

386]  N.  Failure  «r  Befoaal  of  Ooiudfiiee  to 
Accept  Ooods^"— 1.  Duty  to  Warehouse  aooda  and 
Oorre^ponding  LlabiUty  of  Warebonaeman.  Where 
the  consignee  fails  or  refnses  to  receive  the  goods 
shipped,  it  is  the  duty  of  the  carrier  to  store  the 
goods  ather  in  its  own  war^ouse  or  in  that  of 
some  .responsible  third  party and  to  hold  t^e 


thereto  has  assigned  his  interest  in 
the  goods  to  the  carrier.  Johnson  v. 
Gulf,  etc.,  R.  Co.,  82  Miss.  462.  34  S 
357. 

e.  Colsa  T.  Bulman,  6  C.  B.  184, 
to  ECL.  184,  136  Reprint  1220;  Brown 
V.  Hodason.  4  Taunt.  189,  128  Reprint 
301. 

7.  Lauk  Island  R.  Cn.  v.  Srtruc- 
turaa  Concrete  Co..  59  Misc.  167,  110 
NTS  879. 

[a]  What  Is  not  a  MSc9«cj  hr 
mistake. — Defendant  purchased  a  car 
of  cement,  and  the  car  was  billed 
to  the  conslsnor  with  directions  to 
notify  defendant  of  its  arrival.  On 
its  arrival  plaintiff  notified  defend- 
ant, the  notice  stating  that  a  bill  of 
ladina  or  a  written  order  must  ac- 
company the  notice  to  obtain  the 
goods.  The  car  was  placad  on  a 
sldlnc  where  defendant  nad  received 
previous  cars,  and  It  appeared  that 
plalntlfTs  agent  had  received  bills 
of  lading  on  some  of  the  previous 
ffhliiments  before  delivering  the  cara 
to  the  siding,  and  In  other  cases  had 
not.  Defendant  paid  the  freight  on 
the  car  and  unloaded  It,  and  subse- 
quently the  consignor  to  whom  the 
car  was  billed  demanded  It  from 
plaintiff  who  being  unable  to  deliver 
the  contents  paid  the  value  thereof 
and  brought  action  against  defend- 
ant for  conversion  oi  the  cement. 
It  was  held  that,  plaintiff  having  In- 
tentionally delivered  the  car  to  de- 
fendant who  received  It  in  good  faith 
and  paid  the  freight  thereon  and  paid 
for  the  cement  to  the  person  from 
whom  he  purchased,  there  was  not 
a  delivery  bv  mistake  In  the  usual 
acceptance  of  that  tei^,  and  plaintiff 
could  not  recover.  Long  Island  R. 
Co.  v.  Structural  Concrete  Co..  59 
Mfac.  167,  170,  110  NYS  379  (where 
the  court,  per  Oreenbaum.  J.,  said: 
"Fhe  mitfta.lt'e  of  the  plaJntdft  In 
delivering  the  goods  without  presen- 
tation of  the  bin  of  lading.  If  con- 
Btrued  as  a  conversion  on  the  part 
of  the  defendant,  would  result  In  a 
double  payment  for  the  goods  by  the 
latter.  In  other  words  the  defendant, 
one  of  two  Innocent  parties,  would 
suffer  from  the  mistake  of  the  other 
Innocent  party,  a  consequence  at 
variance  with  the  settled  law  to  the 
contrary.  There  was  no  conversion 
under  such  a  state  of  facts:  and  the 
doctrine  of  subrogation  to  the  rights 
of  the  consignor  would  have  no  ap- 
plication here,  because  the  consignor 


would  have  no  right  of  recovery 
against  the  defendant"). 

8.  Louisville,  etc.,  R.  Co.  v.  Mc- 
Kay, 133  Tenn.  603.  1S2  SW  685. 

9.  Walker  v.  Louisville,  etc.,  R. 
Co..  Ill  Ala.  233.  20  S  358;  Long 
Island  R.  Co.  v.  Structural  Concrete 
Co..  B9  Misc.  167.  110  NYS  379. 

10.  Norfolk  Southern  R.  Co.  v. 
Barnes.  104  N.  C.  25,  10  SB  88,  S 
LRA  611. 

[a]  Xeasota  for  mle.< — This  la  on 
the  principle  that,  where  one  of  two 
persons  must  suffer  loss  by  the  fraud 
or  misconduct  of  a  third  person,  he 
who  flrst  reposes  the  oonfldence  or 
by  his  negligent  conduct  made  It  pos- 
sible for  the  loss  to  occur  must  bear 
the  loss.  Norfolk  Southern  R.  Co. 
v.  Barnes,  104  N.  a  2S.  10  SB  83,  & 
LRA  611. 

11.  Gulf.  etc.  R.  Co.  V.  Taylor, 
18  Tex.  Civ.  A.  671,  46  SW  749. 

13.  Philadelphia,  eta,  R.  Co.  v. 
WIreman.  88  Pa.  384, 

13.  Tedford  Auto  Co.  v.  Chicago, 
etc.,  R.  Co.,  116  Ark.  198,172  SW  1006. 

14.  Mmnrntof  of  dwaagsB  for  e(Ut< 
venloa  br  deUnsr  of  goods  at  wrong 
plM*  see  infra  i  396. 

IB.  Ind. — Cleveland,  etc.,  R.  Co.  v. 
Potts.  83  Ind.  A.  664,  71  NB  686. 

Mich. — Stowe  v.  U.  S.  Bxpress  Co., 
179  Mich.  349.  146  NW  168. 

Mo. — ^National  Bank  of  Commerce 
V.  Southern  R.  Co.,  136  Mo.  A.  74,  116 
SW  617. 

Oh. — Baltimore,  etc..  R.  Co.  v. 
O'Donnell,  49  Oh.  St.  489.  32  NE  476. 
34  AmSR  579.  21  LRA  117. 

Okl. — St.  Louis,  etc.,  R.  Co.  v.  Dun- 
ham, 36  Okl.  724,  129  P  882. 

"Leaving  goods  at  the  wrong  place 
may  constitute  a  misdelivery  and 
conversion  of  them,  as  well  as  de- 
livering them  to  the  wrong  person." 
Cleveland,  etc.,  R.  Co.  v.  Potts,  38 
Ind.  A.  564,  71  NE  685,  689  [quot  4 
Elliott  Railroads  9  1626]. 

[a]  ninatratlonB. — (l)  Where  a 
carrier  did  not  notify  the  consignee 
of  the  arrival  of  a  shipment  of  grain, 
but  on  the  order  of  the  purchaser 
thereof  removed  the  grain  to  another 
point,  there  was  a  conversion  of  the 
grain.  National  Bank  of  Commerce 
v.  Southern  R.  Co..  135  Mo.  A.  74. 
115  SW  517.  (2)  And  the  fact  that 
the  point  to  which  grain  was  re- 
moved by  the  carrier  was  within  the 
switch  limits  of  the  place  of  deliv- 
ery would  not  render  It  the  same 
point  BO  as  not  to  make  the  removal 


a  change  of  destination,  the  places 
being  fourteen  miles  apart,  and 
distinct  from  each  other.  National 
Bank  of  Commerce  v.  Southern  R. 
Co..  136  Mo.  A.  74.  116  SW  617.  (3) 
Where  the  agent  of  an  express  com- 
pany left  peaches  consigned  to  plain- 
tiff at  the  residence  of  plalntlfTs 
wife  from  whom  plaintiff  was  sepa- 
rated, there  was  no  proper  delivery, 
and  plaintiff  may  recover  from  the 
carrier,  the  fruit  having  spoiled  be- 
fore it  was  tendered  to  him.  Stowe 
V.  U.  S.  Express  Co.,  179  Mich.  849, 
146  NW  168. 

1&  McFadden  v.  Union  Stock 
Yards,  etc..  Co..  186  III.  A.  94.  Com- 

gare  Coyne  v.  Grand  Rapids,  etc,  R. 
o.,  186  111.  A.  431  (holding  that  In 
an  action  for  damages  resulting  from 
misdelivery  of  a  shipment,  where  the 
shipment  was  delivered  on  the  tracks 
of  a  different  railroad  than  the  one 
provided  for  In  the  contract  of  ship- 
ment, the  question  whether  accept- 
ance of  the  shipment  by  the  plain- 
tiffs operated  as  a  waiver  of  com- 
pliance with  the  contract  was  a 
question  for  the  jury). 

17.  Cleveland,  etc.,  R.  Co.  v.  An- 
derson Tool  Co..  180  Ind.  453.  103  NE 
102,  49  LRANS  749  and  note.  Ann 
Casl916B  1217  and  note.  See  also 
infra  %  399. 

is.   Cross  references  I 
Duty  to  warehouse  goods  on  refusal 
of   connecting    carrier    to  receive 
them  see  Infra  S  882. 
Failure  or  refusal  of  acceptance  by 
consignee    of    goods    shipped  by 
water  see  Shipping  [36  Cyc  229]. 
Right    or    duty    of    carrier   to  sell 
goods  on  refusal  of  consignee  to 
nccept  see  supra  5  128. 
19.    Ark. — St.   Louis,  etc.,   R.  Co. 
V.  Scarborough  Co.,  115  Ark.  14,  170 
SW    572:    Chicago,   etc.,    R.    Co.  v. 
Pfelfer.    90   Ark.    524.    119    SW  642; 
22  LRANS  1107;  Arkansas  Southern 
R.  Co.  v.  German  Nat.  Bank,  77  Ark. 
482,  92  SW  522.  118  AmSR  160. 

Del. — McHenry  v.  Philadelphia, 
etc..  R.  Co..  4  Defl.  448. 

III. — Chicago,  etc.,  R,  Co.  v.  Ben- 
sley,  69  III,  630;  Merchants'  Dispatch 
Tranap.  Co.  v.  Hallock.  64  III.  284; 
Porter  v.  Chicago,  etc.,  R.  Co.,  20  111. 
407.  71  AmD  286. 

Ind. — Merchants'  Despatch,  etc., 
Co.  V.  Merrlam,  111  Ind.  6.  11  NE 
954;  Green,  etc.  Nav.  Co.  v.  Marshall, 
48  Ind.  596;  New  Albany,  etc.  R.  Co. 
V.  Campbell,  12  Ind./66.  r^r^(^\r> 
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goods  Bubject  to  the  order  of  the  conBignor  for  a 
reasonable  time.^  It  has  no  r^;^hi  to  abandon  the 
goods  to  destruction  or  unnecessarily  to  expose 
them  to  loss  or  damage,^  nor  to  convert  the  freight 
to  its  own  use  or  to  dispose  of  it  contrary  to  law."^ 
But  where  the  carrier  has  complied  with  its  duty 
to  warehouse  the  goods,  its  strict  common-law  lia- 
bility as  insurer  is  at  an  end,  and  thereafter  its 
relation  to  the  goods  is  only  that  of  warehouse- 
man,*' and  it  is  bound  to  the  exercise  of  ordinary 


care  in  preserving  them.** 

387]  2.  Dnty  to  Notifsr  Oonsigiior.  In  addition 
to  warehousing  the  goods,  the  carrier  is  ordinarily 
chargeable  with  the  duty  of  notifying  the  consignor 
of  the  consignee's  failure  or  refusal  to  accept  the 
goods,^  although,  according  to  some  cases,  such 
notice  is  necessary  only  where  it  would  be  a  failure 
to  exercise  due  care  in  the  protection  of  the  goods 
not  to  give  it,^  or  where  the  consignor  exercises  the 
ri^t  of  stoppage  in  transitu.^    Such  notice  is 


La. — Sonla  Cobton  Oil  Co.  v. 
Steamer  Red  River.  106  La.  42,  30 
S  303.  87  AmSR  293;  Northern  V. 
Williams,  6  La.  Ann.  678 ;  Monroe 
MfK.  Co.  V,  New  Orleans,  etc.,  R. 
Co..  4  La.  A.  (Orleana)  126. 

Mass. — Blckford  v.  MetrojwUtan 
SS.  Co.,  109  Mass.  151;  ChlckerltiK  v. 
Fowler,  4  Pick.  271. 

Mich.— Black  v.  Ashley,  80  Mich. 
90.  44  NW  1120. 

Minn. — Arthur  v.  St.  Paul,  etc.,  R. 
Co.,  38  Minn.  96,  36  NW  718. 

Mo. — Frank  v.  Grand  Tower,  etc., 
R.  Co.,  67  Mo.  A.  181. 

N.  if.— McAndrew  v.  Whltlock.  62 
N.  T,  40,  11  AmR  667;  Northrw  v. 
Syracuse,  etc..  R.  Co.,  3  Abb,  Dec 
386.  2  Transcr.  A.  183,  6  AbbPrNS 
426;  Recker  v.  Pennsylvania  R.  Co., 
109  App.  Dlv.  230,  96  NTS  1;  Olen- 
danlei  v.  Tuckerman,  17  Barb.  184; 
Collins  V.  Burns,  36  N.  7.  Super. 
618  [afC  63  N.  Y.  1];  Fine  v.  Barrett, 
81  Misc.  234,  142  NTS  B88. 

Tenn. — Kremer  v.  Southsm  IiXpress 
Co.,  6  Coldw.  366. 

Tex. — Wichita  Falls,  etc.,  R.  Co.  v. 
Asher.  (Civ.  A.)  171  SW  1114. 

Wash. — 'Reedy  v.  Pacey,  22  Wash, 
94,  60  P  66. 

W.  Va, — Brown  Shoe  Co.  v.  Hardin, 
37  SE  1014;  Hurley  v.  Norfolk,  etc., 
R.  Co.,  68  W.  Va.  471,  69  SB  904; 
Berry  v.  West  Vlrgirtia,  etc.,  R.  Co., 
44  W.  Va.  638,  30  SE  148,  67  AmSR 
781. 

Ont. — Hall  V.  Grand  Trunk  R.  Co,, 
34  U.  C.  Q.  B.  517. 

But  see  Great  Western  R.  Co.  v. 
Crouch,  3  H.  &  N.  183,  167  Reprint 
437  <mu9t  hold  reasonable  time). 

"If  the  consignee  neKlect  to  ac- 
cept or  to  receive  the  goods,  the  car- 
rier is  not  thereby  Juetifled  In  aban- 
doning them  or  In  negligently  ex- 
posing them  to  Injury.  If  they  are 
not  accepted  and  received  when 
notice  is  given  of  their  arrival,  he 
may  relieve  himself  from  responsi- 
bility by  placing  the  goods  in  a  ware- 
house for  and  on  account  of  the  con- 
signee, but  so  long  as  he  had  the 
custody  a  duty  devolves  upon  him 
to  take  care  of  the  property  and 
preserve  It  from  injury,"  Scheu  v. 
Benedict,  116  N.  Y,  610,  613,  22  KB 
1073,  16  AmSR  426. 

[a]  Bffeot  of  contract  •xamptbiff 
from  dutr  to  onload, — Where  a  con- 
tract for  the  shipment  of  evaporated 
fruit  provided  that  property  not  re- 
moved by  the  consignee  within  twen- 
ty-four hours  after  its  arrival  at 
destination  might  be  kept  in  the  car 
at  the  sole  risk  of  the  owner,  the 
carrier  after  notifying  the  consignee 
of  the  arrival  of  the  fruit  was  not 
bound  to  unload  the  fruit  and  put  It 
In  cold  storage  to  await  the  con- 
signee's pleasure  and  eonvenl«ice, 
and  was  not  negligent  in  leaving  the 
fruit  In  the  cars  for  several  days, 
Becker  v.  Fennsrlvanta  R.  Co.,  109 
Ato.  Dlv,  230,  96  NTS  I. 

■torage  of  goods  shipped  liy  water 
see  Shipping  136  Oyc  229]. 

80>  Alabama  Great  Southern  R. 
Co.  V.  McKensie,  13S  Ga.  410,  77  SE 
647,  46  LRANS  18;  Southern  R.  Co. 
V.  Born  Steel  Range  Co..  126  Ga.  6Z7. 
66  SE  173;  American  Sugar  Reflning 
Co.  V.  McGhee.  96  Ga.  27.  21  SE  383: 
Reedy  v.  Pacey,  22  Wash.  94.  60  P 
S6, 

91.  Wells  V.  Harwell.  110  Ark.  81. 
160  SW  858;  Manhattan  Rubber  Shoe 
Co.  V.  Chicago,  etc.,  R.  Co..  9  App. 
Dlv.  172,  41  NTS  83;  Kremer  v. 
Southern    Express    Co..    6  Coldw. 


(Tenn.)  356:  Hudson  v.  Baxendale,  2 
H.  &  N.  676,  1B7  Reprint  237, 

[a]  If  the  plaoe  of  storage  Is 
known  to  be  nnsafe,  the  carrier  will 
be  liable  for  loss.  Adams  Express 
Co.  V,  Cressap,  6  Bush  <Ky.)  672. 

02.  Wells  V.  Harwell,  110  Ark. 
81,  160  SW  856;  Chicago,  eixi.,  R.  Co. 
V.  PfedPer.  90  Ark.  624,  119  SW  642, 
22  LRANS  1107;  Chesapeake,  etc.,  R. 
Co.  T.  Saulsberry,  103  SW  264,  81 
KyL  624,  12  LRANS  431. 

33.  U.  S. — Missouri  Pac.  R  Co.  v. 
Chicago,  etc..  R.  Co.,  26  Fed.  317  [aff 
132  XJ.  S.  191,  10  set  66.  S3  L.  ed. 
309]. 

Ga. — Alabama  Great  Southern  R. 
Co.  V.  McKensie.  139  Ga.  410,  77  SE 
647,  45  LRANS  18:  American  Sugar 
Reflning  Co.  v.  McOhee,  96  Ga,  27,  21 

SE  383, 

III. — Bryan  v.  Chicago,  etc.,  R.  Co., 
169  111.  A.  181;  Louisville,  etc.,  R.  Co. 
V.  Heilprin,  96  111.  A.  402, 

Ind. — New  Albany,  etc.,  R.  Co.  v. 
Campbell.  12  Ind,  56. 

Ky. — Toung  v.  Smith,  3  Dana  91, 
28  AmD  67. 

Jj&. — Monroe  Mfg.  Co.  v.  New  Or- 
leans, etc.,  R.  Co.,  4  Ia,  a.  (Orleans) 
126. 

Mo. — Shontnger  v.  Day,  63  Mo,  A. 
147;  O'Neal  v.  Day,  63  Mo.  A.  189. 

N.  Y.— Hathorn  v.  Ely.  28  N.  T. 
78;  Manhattan  Rubber  Shoe  Co.  v. 
Chicago,  etc.,  R.  Co..  9  App.  Dlv.  172. 
41  NTS  88;  Lahdsberg  v.  Dlnsmore, 
4  Daly  490;  Levy  v.  Weir.  38  Misc. 
861.  77  NTS  917:  Salinger  v.  Sim- 
mons. 8  AbbPrNS  409;  Williams  v. 
Holland,  22  HowPr  187. 

Or. — McGregor  v.  Oregon  R..  etc., 
Co.,  60  Or.  G27,  98  P  466,  14  LRANS 
668. 

Tenn. — Kremer  v.  Southern  Ex- 
press Co..  6  Coldw.  366. 

Va. — Norfolk,  etc..  It  Co.  v.  Stu- 
art's Draft  Milling  Co..  109  Va.  184, 
189.  63  SE  416  [quot  Cycl. 

Can. — Grand  Trunk  R.  Co.  v.  Fran- 
kel.  33  Can.  S.  C.  115. 

Ont, — Hall  V.  Grand  Trunk  R.  Co.. 
34  U.  C.  Q.  B.  617. 

[a]   FaUnre         xsoslTe  ean^ 

If  cars  are  tendered  to  Che  con- 
signee and  through  no  fault  of  the 
carrier  he  does  not  or  will  not  re- 
ceive 4:he  same,  the  carrier  can  cause 
such  cars  to  be  stored  at  the  risk  of 
the  cdnslgnee,  or  retain  possession 
of  the  same  simply  as  a  warehouse- 
man. Missouri  Pac,  R.  Co.  V.  Chi- 
cago, etc.,  R.  Co.,  26  Fed.  317,  318 
[aff  182  U.  S.  191,  10  SCt  85,  S3  L. 
ed.  809}  (where  the  court  said: 
"Were  this  not  so,  the  through  traffic 
from  one  part  to  the  other  of  this 
vast  country  would  compel  not  only 
the  breaking  up  but  stoppage  of 
trains.  If  at  the  intermediate  points 
of  delivery  the  consignee  failed  or 
refused   to   receive  consignments"). 

B4.  Bryan  v.  Chicago,  etc.,  R.  Co., 
169  111.  A.  181;  Hathorn  v.  Ely,  28 
N.  T.  78. 

95.    U.  8,— The  Eddy,  S  Wall.  481, 

18  L.  ed.  486. 

Ga. — Alabama  Great  Southern  R. 
Co.  v.  McKensie.  139  Ga.  410.  77  SB 
647.  45  LRANS  18  and  note;  Amer- 
ican Sugar  Refining  Co.  v.  McGhee, 
96  Ga.  27.  21  SE  383. 

111. — American  Merchants'  Union 
Express  Co.  v.  Wolf.  79  111.  480: 
Michigan  Cent.  R,  Co,  v.  HarvlUe,  136 
111.  A.  243, 

Ind, — Green,  etc..  Nav.  Co.  v.  Mar- 
shall. 48  Ind.  696. 

Ky. — Nashville,  etc..  R.  Co.  v. 
Dreyfuss-Well  Co..  160  Ky.  833.  160 


SW  321. 

Minn. — Emerson  v.  Chicago,  etc..  R. 
Co..  120  Minn.  84,  138  NW  1026 
(under  general  custom  to  notify 
within  forty-eight  hours). 

N,  T. — Carrizzo  v.  New  York,  etc.. 
R.  Co..  68  Misc.  243,  128  NTS  175 
[rev  145  App.  Dlv.  B66,  129  NTS  9141. 
See  also  Fine  v.  Barrett,  81  Misc. 
284,  142  NTS  638  (holding  that, 
where  the  consignee  refuses  the 
goods  and  claims  never  to  have  pur- 
chased them,  it  Is  not  enough  for 
defendant  to  store  the  goods  but  It 
Is  required,  as  a  part  of  Its  contract, 
to  exert  reasonable  effort  to  inform 
the  consignor  of  this  fact).  Com- 
pare Adier  V.  Weir,  49  Hlsc.  134,  136, 
96  NTS  786  (holding  that,  where  a 
carrier  transported  the  goods  to  the 
consignee  and  tendered  delivery  to 
him,  which  the  consignee  refused  to 
accept.  Its  duty  as  carrier  was  per- 
formed, and  although  it  failed  to 
notify  the  consignor  of  the  con- 
signee's refusal  to  accept  the  goods. 
It  was  not  liable  for  the  eubsequent 
loss  of  the  goods  by  theft  from  it. 
In  the  absence  of  proof  of  negligence 
as  a  bailee.  In  this  case  it  was  said: 
"Assuming,  but  without  deciding, 
t*jiut  It  was  the  duty  of  the  carrier 
herein  to  notify  the  consignor  of  the 
refusal  of  the  consignee  to  accept,  it 
must  be  determined  that  Its  failure 
so  to  do  was  not  proximate  to  the 
loss  of  the  goods"). 

Tex. — Missouri,  etc..  R.  Co.  v.  Jen- 
kins. 36  Tex.  Civ.  A.  429,  80  SW  428. 

Wash, — Reedy  v.  Pacey,  22  Wash. 
94,  60  P  66. 

[a)  Deterioration  of  perishable 
goods'— If  the  consignee  of  goods  re- 
fuses to  accept  them,  the  carrier 
must  promptly  notify  the  shljjper  of 
such  fact:  and  If  perishable  goods 
are  not  delivered  but  held  by  the 
carrier,  claiming  a  lien  thereon,  until 
they  deteriorate  without  notifying 
the  shipper,  the  carrier  will  be  liable 
for  damages  sustained  by  the  ship- 

ger.  Oarrlzzo  v.  New  York,  etc.,  R. 
o.,  66  Misc.  243,  123  NTS  173  [rev 
on  other  grounds  146  App.  Dlv.  56$. 
129  NTS  914]. 

26.  Kremer  v.  Southern  Express 
Co.,  6  Coldw.  (Tenn,)  356,  360  (where 
It  was  said:  "There  might,  possibly, 
be  cases  In  which  the  nature  of  the 
property  conveyed,  or  the  circum- 
stances attending  the  particular  case, 
would  render  it  a  want  of  ordinary 
care  and  diligence  to  fall  to  give 
notice  to  the  consignor  of  the  non- 
acceptance  of  the  property  by  the 
consignee.  But,  if  the  obligation  to 
give  such  notice  exists  In  any  caae. 
It  arises,  not  from  the  contract  of 
carriage,  but  from  the  fact  that  the 
goods  oeing  lawfully  In  the  custody 
of  the  carrier  for  a  particular  pur- 
pose, and  that  purpose  having  failed 
through  an  unforeseen  contingency, 
the  law  throws  upon  the  party  who 
has  assumed  the  custody,  the  duty 
of  exercising  reasonable  diligence  to 
protect  the  property  so  long  as  his 
custody  continues.  But  there  Is  no 
rule  or  Jaw  which  requires  the  car- 
rier to  give  such  notice  in  ordinary 
cases"), 

a?.  Mull  V.  Pennsylvania  R.  Co., 
38  Pa.  Super.  416  (holding  that, 
where  title  to  goods  by  contract, 
custom,  or  otherwise,  pasties  to  the 
consignee  on  delivery  to  the  carrier, 
and  the  consignee  refuses  to  accept 
the  goods,  the  consignor  Is  not  enti- 
tled to  any  notice,  in  the  abnence  n/ 


For  later  easMi  dSTeli^mo&ts  and  olianfs'  'n  the  law  see  cumulative  Annotations,  same  title,  pag*  and-nota  jui^iiher. 
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excused  where  the  oonsignor  obtains  timely  notiee 
from  other  soureeB,"  or  where  at  the  time  the  goods 
were  left  with  the  carrier  for  transportation  the 
consignor  did  not  disclose  his  name  and  residence." 
So  where  there  has  been  no  ahsolute  refusal  on  the 
part  of  the  consignee  to  aeeept  the  goods,  and  he 
has  promised  to  call  for,  and  take  them  away 
within  a  short  time,  the  carrier  is  not  chargeable 
with  n^ligenee  in  foiling  to  give  immediate  notice 
to  the  cons^or  of  ttie  delay  in  the  acceptance  of 
the  goods."  The  carrier  is  not  required  to  notify 
the  shipper  until  it  has  notice,  or  by  the  exercise 
of  ordmary  diligence  eonld  have  tmown,  of  the 
refusal  of  ue  consignee  to  leceive  the  goods."^  After 
the  earner  has  notified  the  shipper  that  the  con- 
signee has  refused  to  receive  the  goods  shipped,  it 
ia  liable  <mly  as  a  bailee,"  and  the  consignor  is 
hound  to  d^oand  delivery  of  tiie  goods  to  himself 
and  to  take  charge  of  them." 

388]  S.  Sta^  to  Betam  Goods.  Where  the 
consignee  refuses  to  receive  the  goods,  there  is  no 
oblation  on  the  part  of  the  carrier  to  retnni  them 
to  the  consignor,  unless  (Mrdered  to  do  so.®*  But 
the  consignor  has  the  rig^t  to  demand  that  goods 
shipped  be  returned  on  failure  or  refusal  of  the 
consignee  to  receive  thrai."  And  where  the  car- 
rier on  leoeiving  such  demand  acquiesces  therein 
but  takes  no  aetitm  for  several  months,  during 
which  time  the  goods  are  destroyed  by  fire  in  a 
warehouse  where  they  were  stored,  the  carrier  is 


liable  as  a  matter  of  law  to  the  consignor  for  the 
loss.'"  But  it  has  been  held  that,  unless  there  is  an 
absolute  denial  by  a  carrier  of  a  shipper's  right  to 
a  return  of  the  goods,  or  unless  the  excuses  for 
failure  to  return  are  unreasonable,  inconsistent,  or 
made  in  bad  faith,  there  can  be  no  conversion  by 
the  carrier,  even  on  clear  proof  of  demand  by  the 
shipper  and  failure  to  return.'^  Where  the  con- 
signee refuses  to  receive  the  goods  and  the  carrier 
returns  them  to  the  consignor,  on  his  order  to  do 
so,  the  consignee  is  ratop^Md  to  sue  the  carrier  for 
conversion."  Refusal  of  the  shipper  who  is  both 
consignor  and  consignee  to  ace^t  the  goods  consti- 
tntea  an  abandonment  thereof,  and  he  is  estopped 
from  afterward  asserting  that  the  carrier  has  con- 
verted them,  no  matter  what  diqxtsition  the  carrier 
makes  of  than;  he  cannot  make  a  sale  of  his  goods 
to  the  carrier  in  that  way." 

389]  0.  OonTsrsion  by  Oantor^l.  Acts  Oon- 
stttoting  Oonverslott  and  Rights  and  Liabilities 
Arising  Therefrom— a.  Iiitrodiict<Hry  Statement. 
Not  every  wrongful  act  on  the  part  of  the  eonunon 
carrier  authorizes  an  action  against  it  for  conver- 
sion." It  is  only  the  wrongful  exercise  of  donunion 
oyer  another's  property  that  constitutes  a  conver- 
sion.^ To  constitute  a  conversion,  however,  it  is 
not  necessary  that  the  carrier  shotdd  have  applied 
the  property  to  its  own  use,  or  that  it  should  have 
derived  any  benefit  therefrom,  it  being  stt£Sci«it 
that  it  has  deaU  with  the  property  as  if  it  was 


mn  ez«rcls«  of  tb«  rlKht  to  stop  tli« 
mcrcbandlsft  In  tranallu). 

88.  Oreu  v.  Illinois  Cent.  R.  Co^ 
147  111.  BSa,  35  NB  S41,  17  AmSR  238 
(holding  that,  where  gooAn  are  con- 
ejrned  by  tho  shipper  to.  himself, 
with  directions  to  notify  a  person  on 
whom  he  had  drawn  for  the  purchase 
price  attaching  the  bill  of  lading  to 
the  draft,  and  the  drawee  notifies  the 
consignor  of  his  inability  to  pay  the 
draft,  the  carrier  Is  excused  from 
notifying  the  consignor  of  the 
drawee's  failure  to  accept  the 
goods);  Manhattan  Rubber  Shoe  Co, 
V.  Chicago,  etc.  R.  Co.,  9  App.  Dlv. 
172,  41  NYS  83  (notice  given  by  con- 
signee). 

la.  Wllllama  v.  Holland,  22  How 
Pr  (N.  Y.)  137;  Walsh  v.  Adams  Ex- 
press Co.,  16  Pa.  Super.  392  (holding 
that,  where  an  aflldavit,  in  an  action 
against  an  express  company,  alleges 
that,  owing  to  plalntlCTs  negligence, 
defendant  was  unable  to  deliver  the 
package  to  the  consignee  at  the  ad- 
dress given  by  plaintilfs.  and  the 
consignor  failed  to  put  his  name  or 
address  on  the  package,  and  that  In 
spite  of  diligent  inquiry  defendant 
was  unable  to  discover  who  the  con- 
signor was,  the  court  cannot  declare 
as  a  matter  of  law  that  the  failure 
promptly  to  notify  him  la  negll< 
gence). 

30.  Weed  v.  Barney,  4B  N.  Y.  844. 
6  AmR  96;  Grossman  v.  Fargo,  6  Hun 
310;  Levy  v.  Weir.  88  Misc.  861,  77 
NYS  917,  Compare  American  Mer- 
chants' Union  Express  Co.  v.  Wolf, 
79  111.  430,  484  (In  which  It  was  said: 
"Wiiile  it  may  be  true  that  It  Is  the 
duty   of   the   company   to  hold  the 

Soods  a  reasonable  time,  if,  when  a 
ellvery  is  olfered,  the  consignee  Is 
not  ready  at  the  time  to  receive 
them,  yet  this  Ui  no  manner  oonfllcts 
with  the  other  obligation,  which  re- 
quires notice  to  be  given  to  the  con- 
signor"). 

[a]  Xlliuttatloil.>"^ood8  were  de- 
livered July  18,  by  plaintiff  to  de- 
fendant, a  common  carrier,  to  be 
transported  to  Pioneer,  Pa.,  and 
there  delivered  to  the  consignee  on 
his  paying  the  amount  due  therefor. 
The  consignee  was  notified  of  their 
arrival,  and.  although  then  unable 
to  pay  what  was  due,  promised  sev- 
eral times  to  do  so  in  a  few  days. 
On  August  6,  defendant's  ofl^ce  was 
broken    Into   and   the   goods  were 


stolen.  It  was  held  that,  under  the 
circumstances.  It  was  not  guilty  of 
negligence  in  not  notifying  plaintiff 
of  the  consignee's  Inability  to  pay 
for  and  take  the  goods.  Grossman 
V.  Fargo.  6  Hun  (HT  T.)  810. 

SI.  Missouri,  etc.,  R.  Co.  t.  Jen- 
kins. SB  Tex.  Civ.  A.  429,  80  SW  428. 

aa>  lAntvdorf  V.  New  York  Cent, 
etc.,  R.  Co.,  81  MlBO.  144,  142  NTS 
336. 

88.  Wlen  T.  Hew  York  Cent.,  etc^ 
R.  Co.,  ie«  App.  Dir.  766,  163  NTS 
154. 

34.  Louisville,  etc..  R.  Co.  v.  Heil- 
prln,  95  111.  A.  402;  Monroe  Mfg.  Co. 
V.  New  Orleans,  etc.,  R.  Co.,  4  La.  A. 
(Orleans)  128. 

85.  Freiberg  v.  Cleveland,  etc.,  R. 
Co.,  80  Oh.  Cir.  Ct.  669. 

86.  Freiberg  v.  Cleveland,  etc.,  R. 
Co.,  30  Oh.  Clr.  Ct.  669.  And  see 
U.  S.  Express  Co.  v.  Keefer,  59  Ind. 
263  (holding  that,  tf  the  carrier  ac- 
counts in  no  way  to  the  consignor 
on  demand,  either  for  the  package  or 
lU  value,  he  wlU  be  lla-ble). 

37.  Rubin  v.  Wells  Par  go  Express 
Co..  86  NYS  1108.  110*  (in  which  It 
was  said:  "The  principle  upon  which 
this  rule  rests  is  discussed  in  Wams- 
ley  V.  Atlas  SS.  Co.,  168  N.  T.  633. 
61  NE  896,  85  AmSR  699,  citing 
cases.  Such  state  of  facts  Is  not 
here  shown  as  would  Justify  the  In- 
ference that  there  had  been  an  abso- 
lute refusal,  nor  was  defendant's 
attitude  in  relation  to  the  goods  or 
the  plaintlfTa  rights  thereto  such  as 
to  be  tantamount  to  a  refusal,  which 
would  warrant  a  court  In  holding  the 
defendant  guilty  of  conversion.  Nor 
is  plalntlfT  without  a  remedy  If  he 
was  damnified  by  the  acts  of  the  de- 
fendant. It  may  be  that  the  facts 
established  would  justify  a  finding 
of  negligence,  for  which  an  action 
would  lie.  Wamsley  v.  Atlas  SS.  Co., 
supra.  Such  an  action,  however, 
would  be  quite  different  in  character 
and  substance  from  that  of  conver- 
sion, not  only  upon  the  question  of 
liability,  but  also  the  measure  of 
damages.  Ward  v.  New  York  Cent, 
R.  Co.,  47  N.  Y.  32.  7  AmR  40E"). 

[a]  Bnle  appUed^Plaintlff  deliv- 
ered to  defendant  a  package  of  goods 
for  carriage  which  defendant  season- 
ably transported,  but  the  consignee 
refused  to  accept  them,  and  plaintiff 
was  notified  by  defendant  of  such 
refusal.    PlalnttfC   claimed    that  he 


Instructed  defendant,  by  postal,  to 
return  the  goods.  Defendant  denied 
receipt  of  the  postal,  but  on  receiv- 
ing a  subsequent  communication 
from  plaintiff  which  It  did  not  under- 
stand sent  a  representative  for  an 
explanation,  and,  receiving  instruc- 
tions for  a  return  of  the  goods,  at 
once  communicated  with  Its  agent, 
and  the  goods  were  Immediately 
shipped  and  tendered  to  plaintiff  the 
first  business  day  after  their  arrival. 
PlalntlfT,  a  week  before,  by  a  letter, 
had  demanded  their  return,  claiming 
that  they  would  be  useless  If  not 
returned  within  three  days.  It  was 
held  that  the  facts  did  not  Justify  a 
finding  of  conversion  by  defendant. 
Rubin  V.  Wells,  85  NYS  1108. 

38.  StaifSky  v.  Southern  R.  Co., 
143  Ala.  272,  39  S  182. 

39.  Illinois  Cent.  R.  Co.  v.  Carter, 
166  111.  670.  46  NE  374,  86  LRA  627: 
Beedy  v.  Pacey,  22  Wash.  94,  60  P  66. 

40.  Cross  ref  erenoes  i 
Converfidon  generally  see  Trover  and 

Conversion  [38  Cye  1997]. 

Delivery  at  wrong  place  as  constitut- 
ing conversion  see  supra  f  884. 

Delivery  to  wrong  person  as  consti- 
tuting conversion  see  supra  ||  869-' 
377. 

Departure  from  established  route  as 
constituting  conversion  see  supra 
I  156. 

Injury  to  goods  not  a  conversion  see 

Infra  )  628. 
Negligent  delay  not  a  conversion  see 

Infra  |  444. 
Sale  of  goodfl  for  freight  charges  as 

constituting  conversion   see  infra 

I  729. 

Surrender  of  goods  under  legal  proc- 
ess  not  a  conversion   see  infra 

II  400-402. 

41.  Dudley  v.  Clilcago,  efc,  R.  Co., 
68  W.  Va.  6(54.  62  SE  718.  112  AmSR 
1027.  3  LRANS  1135. 

49.  Georgia,  etc.,  R.  Co.  v.  Blish 
Milling  Co..  15  Ga.  A.  142,  82  SE  784. 

"A  conversion  by  a  common  carrtei 
or  other  bailee  implies  some  wrong- 
ful act — a  wrongful  disposition  or 
withholding  of  the  property.  There 
must  be  an  affirmative  wrongful  act; 
and  mere  nonfeasance  or  failure  to 
perform  a  duty  Imposed  by  contract 
or  implied  by  law  is  not  a  conver- 
sion. There  must  be  a  wrongful 
taking  or  detention,  or  an  illegal  u" 
misuse,  or  assumi  -  ' 
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its  own  and  in  defiance  of  the  owner's  legal  rights*^ 
390]  b.  Loss  of  Goods  or  Delay  in  Delivery. 

The  loss  of  goods  intruated  to  a  carrier  for  trans- 
portation, even  though  the  loss  is  the  result  of  its 
negligence,  does  not  amount  to  a  conversion  of  the 
goods,  and  the  remedy  for  nondelivery  in  these 
circumstances  is  not  by  action  for  conversion  but 
for  breach  of  the  duty  to  transport  and  deliver.** 
Likewise,  as  is  subsequently  shown,  a  mere  delay 
in  delivery,  however  unreasonable  and  long  con- 
tinued, does  not,  of  itself,  constitute  a  conversion.*' 
A  demand  and  a  refusal  to  deliver  is  sometimes 
essential  to  show  a  conversion.**  Even  after  de- 
mand, if  the  goods  are  tendered  before  suit  brought, 
the  consignee  cannot  refuse  to  receive  the  goods 
and  sue  for  conversion,  his  sole  remedy  being  an 
action  for  damages  resulting  from  the  delay.*^ 

[4  301]  c.  Wrongful  Refusal  to  Deliver— (1)  Ac- 
cruing Bights  and  Liabilities.  The  act  of  the  car- 
rier in  refusing  to  deliver  without  lawful  excuse 
constitutes  a  breach  of  contract,*^  but  it  also  con- 
stitntes  a  conversion;*"  and  after  l^e  oonsignec  has 


waited  a  reasonable  time  he  may,  on  demand,  main- 
tain an  action  for  conversion,  and  having  brought 
it  the  cairier  cannot  be  excused  by  a  subsequent 
offer  to  deliver."  Even  though  the  consignee  has 
refused,  under  the  influence  of  a  mistake,  to  re- 
ceive goods  from  the  carrier,  he  may  maintain  an 
action  for  refusal  to  deliver  on  his  subsequent 
demand  when  they  are  still  in  the  hands  of  the 
carrier  and  no  other  rights  have  intervened."*^ 
After  liability  of  the  carrier  for  conversion  has 
been  established,  it  may,  with  reference  to  third 
persons,  treat  the  property  as  its  own  and  itself 
maintain  an  action  for  conversion  of  such  prop- 
erty;^" and  after  the  shipper  has  elected  to  treat 
the  property  as  converted,  on  account  of  wrongful 
refusal  to  deliver,  and  has  notified  the  carrier  of 
such  election,  he  is  under  no  obligation  to  defend 
suits  relating  to  the  property  or  to  aid  the  earrier 
in  disposing  of  it.^ 

392]  (2)  What  Oonstitutes  Wrongful  Refusal 
to  D^ver.  A  mere  refusal  to  deliver  is  not  con- 
clusive evidence  of  conversi<m  by  the  carrier." 


Vandalla  R.  Co.  v.  Upson  Nut  Co., 
5S  Ind.  A.  252,  101  114,  388. 

WlMt   oonitltutai    couTersion  see 

fenerally  Trover  and  Conversion 
38  Cyc  1997]. 

«,  (Jeorgia,  etc.,  R.  Co.  v.  Bllsh 
Milling  Co..  15  Ga.  A.  142,  82  SB  784. 

[a]  vni«r«  »  OMTltr  tnuisportod 
frelf ht  to  »  wronff  plus  aad  tliar* 
•oM  it  M  nnolKlmaa  frsli^t,  It  con- 
verted It  and  was  liable  for  its  full 
value,  although  the  contract  of  ship- 
ment fixed  a  less  sum  as  value,  and 
although  a  carrier  merely  losing 
freight  may  rely  on  the  limited  lia- 
bility. St.  Louis,  etc..  R.  Co.  v. 
Wallace,  (Tex.  Civ.  A.)  176  SW  764. 

[  b  ]  CbanclBg'  "order  notlf 7"  to 
wtnight  eonmlgiaiMM. — There  was  a 
conversion  of  shipment  of  horses  by 
carriers  where  they  changed  the  con- 
signment from  one  to  the  order  of 
"M  [the  shipper],"  to  a  straight  con- 
signment to  C.  People's  State  Sav. 
Banh  v.  Missouri,  etc..  K.  Co.,  192  Mo. 
A.  614,  178  SW  292. 

•M.  Davis  V.  Hurt,  114  Ala.  146,  21 
S  468:  Alabama,  etc..  R.  Co.  v.  Kldd, 
25  Ala.  209;  Glaze  v.  McMllllon  7 
Port.  (Ala.)  279;  Bowlln  v.  Nye,  10 
Cush.  (Mass.)  416:  Wamsley  v.  Atlas 
SS.  Co.,  168  N.  Y.  533.  61  NE  896,  85 
AmSR  698;  Magnln  v.  Ulnamore,  70 
N.  Y.  410.  26  AmR  608;  McEntce  v. 
New  Jersey  Steamboat  Co.,  46  N.  Y. 
34,  16  AmR  28;  Rosenfeld  v.  Central 
Vermont  R.  Co.,  Ill  App.  Div.  371,  97 
NYS  906;  Goldhowitz  v.  Metropolitan 
Express  Co.,  91  NYS  318;  Rubin  v. 
Wells.  85  NYS  1108;  Taugher  v. 
Northern  Pac.  R.  Co.,  21  N.  D.  111. 
129  NW  747.  But  see  Williamson  v. 
Texas,  etc.,  R.  Co.,  (Ten.  Civ.  A.)  13a 
SW  807,  809  (where  the  court  said; 
"If  the  goods  do  not  reach  the  point 
of  destination,  the  carrier  Is  guilty 
of  conversion  and  liable  for  the  value 
of  the  goods,  except  where  an  act  of 
God  lnterv«nes  to  prevent  delivery. 
.  .  ,  Action  against  carriers  for 
nondelivery  of  goods,  without  sufH- 
clent  excuse,  is,  in  contemplation  of 
law.  a  conversion,  and  the  statute  of 
limitation  of  two  years  applies"). 

[a]  Mar*  falltira  or  rafnsal  to  da- 
llTor  while  evidence  of  conversion  Is 
not  conclusive.  Wamsley  v.  Atlas 
SS.  Co..  50  App.  DIv.  199,  63  NYS  761 

irev  on  other  grounds  1GB  N.  T.  533, 
1  NE  896,  86  AmSR  699  and  note]: 
Taugher  v.  Northern  Pac.  R.  Co.,  21 
N.  D.  111.  129  NW  747. 

45.  See  Infra  I  444. 

46.  See  infra  !  395.  See  also 
Trover  and  Conversion  [38  Cyc  2031]. 

W.  American  Express  Co.  v. 
Brunswick,  4  III.  A.  606;  Clark  v. 
American  Express  Co..  130  Iowa  254. 
106  NW  642;  Louisville,  etc..  R.  Co. 
V.  Lawson,  9  KyL  681:  Scovill  v. 
OrlfBtk,  12  N.  Y.  509;  Williams  v. 
Delaware  ft  H.  Canal  Co.,  3  SiW.  Sup. 


19,  6  NYS  36.  But  see  Baltimore, 
etc..  R.  Co.  V.  O'Donnell,  49  Oh.  St. 
489.  32  NE  476,  34  AmSR  579,  21 
LRA  117  (holding  that  after  a  con- 
version has  'taken  place  the  owner 
is  under  no  obligation  to  receive  the 
property).  See  also  generally  Trover 
and  Conversion  [38  Cyc  2039]. 

[a]  Thu,  where  an  express  com- 
pany lost  plaintiff's  trunk  and  failed 
to  deliver  the  same  on  demand  with- 
in a  reasonable  time,  but  later  found 
the  same  and  offered  a  delivery,  there 
was  no  conversion,  and  it  was  only 
liable  for  the  damage  occasioned  by 
the  delay.  Wells  v.  Hanson.  41  Tex. 
Civ.  A.  174,  91  SW  321. 

48.  Wilson  v.  California  Cent.  R. 
Co,,  94  Cal.  166,  29  P  861.  17  LRA 
686;  Taugher  v.  Northern  Pac.  R.  Co.. 

21  N.  D.  Ill,  129  NW  747.  See  also 
supra  S  361. 

49.  U.  S. — Southern  Express  Co.  v. 
Reagln.  228  Fed.  14.  142  CCA  470; 
Chicago,  etc.,  R.  Co.  v.  Barrett.  190 
Fed.  118,  122.  Ill  CCA  158  [olt  Cyc]; 
The  Ben  Adams,  3  F.  Cas.  No.  1.289, 
2  Ben.  445. 

Ala. — Bowdoln  v.  Atlantic  Coast 
Line  R.  Co..  148  Ala.  29,  41  S  294. 

Ark. — Chicago,  etc.,  R.  Co.  v. 
Pfeifer.  90  Ark.  524.  528,  119  SW  642. 

22  LRANS  1107  "rcit  Cyc);  Little 
Rock,  etc.,  Co.  v.  Glidewell,  39  Ark. 
487. 

Ga. — Richmond,  etc,  R.  Co.  v.  Ben- 
son, 86  Ga.  203,  12  SE  367.  22  AmSR 
446;  Bird  v.  Oeorsta  R.  Co.,  72  Oa. 

655. 

111. — Swift  V.  Louisville,  etc.,  R. 
Co..  180  111.  A.  104. 

Kan. — Atchison,  etc.,  R.  Co.  v. 
Schriver.  72  Kan.  550.  84  P  119.  4 
LRANS  1056. 

Ky. — Jeffersonville  R.  Co.  v.  White. 
6  Bush  251. 

Md. — Norfolk,  etc.,  R.  Co.  v.  Lanr- 
don,  lis  Md.  268.  274,  84  A  473  [clt 
Cyc]. 

Mo. — National  Bank  of  Commerce 
v.  Southern  R.  Co..  135  Mo.  A.  74,  115 
SW  517;  lioeffler  v.  Keokuk-Northern 
Line  Packet  Co,,  7  Mo.  A.  185. 

N.  Y, — McEntee  v.  New  Jersey 
Steamboat  Co.,  45  N.  Y.  34.  6  AmR 
28 ;  Troy  Waste  Mfg.  Co.  v.  New 
York  Cent.,  etc.,  R.  Co.,  158  App.  Plv. 
362.  143  NYS  420  [app  dism  216  N. 
Y.  633  mem,  110  NE  1060  meml; 
Clement  v.  New  York  Cent.,  etc.,  R. 
Co,.  9  NYS  601. 

Oh. — Baltimore,  etc..  R.  Co.  v. 
O'Donnell.  49  Oh.  St.  489.  32  NE  476, 
34  AmSR  579.  21  LRA  117. 

Okl. — St.  Louis,  etc..  R.  Co.  v.  Dun- 
ham, 36  Okl.  724.  129  P  862. 

Tex. — Pecos,  etc.,  R.  Co.  v.  Porter, 
(Civ,  A,)  156  SW  267:  Gulf,  etc.,  R. 
To.  v.  Darby.  28  Tex.  Civ.  A,  239,  67 
SW  129:  Gulf,  etc..  R.  Co.  v.  Hum- 
phries. 4  Tex.  Civ.  A.  333.  23  SW  556. 

Wash. — Lee   v.   Fidelity  Storage, 


etc..  Co.,  61  Wash.  208,  »S  P  «58. 
Can. — Winchester  v.  Bnsby,  16  Can. 

S.  C.  336. 

Ont, — Worden  v.  Canadian  Pac.  R. 
Co.,  13  Ont.  652. 

[a]  ZUnstzmtloasi — (1)  Refusal  of 
a  carrier  to  deillver  to  a  consignee 
holding  the  orlgiml  billl  on  tender  of 
charges  entered  thereon  constitutes 
a  conversion.  Southern  Express  Co. 
V.  Fant  Pish  Co,.  12  Ga,  A.  447,  78  SE 
197.  <2)  A  common  carrier  of  bag- 
gage, which  received  from  a  railroad 
passenger  a  check  for  a  trunk  under 
an  agreement  to  deliver  the  trunk  to 
the  passenger,  is  bound  either  to  de- 
liver the  trunk  or  to  return  the 
check,  and  a  failure  to  do  el'ther,  In 
the  absence  of  a  legal  excuse,  ren- 
ders it  liable  for  the  value  of  the 
trunk  and  contents.  Atlanta  Bag- 
gage, etc.,  Co.  V,  Mlxo,  4  Ga,  A.  407. 
61  SE  844. 

[b]  ApuroprlaUon  by  oucler 
throoch  mlvtua, — The  fact  that  the 
carrier  appropriates  to  Its  own  use 
goods  belonging  to  the  consignee, 
through  an  honest  mistake  of  fact, 
does  not  affect  the  latter's  right  to 
redress  for  the  conversion.  Frazler 
V.  Atchison,  etc.,  R.  Co.,  104  Mo.  A. 
365,  78  SW  679. 

SC.  Hamilton  v.  Chicago,  etc.,  R. 
Co.,  103  Iowa  326,  72  NW  636;  Prisby 
V.  Sheridan,  3  Mart.  N.  S.  (La.)  242: 
Fisk  v.  Newton,  1  Den.  (N.  Y.)  45.  43 
AmD  649;  Nudd  v.  Wells.  11  Wis. 
407. 

"A  tender  of  the  property,  to  be 
effectual,  must  have  been  made  with- 
in the  time  In  which  the  defendant 
was  entitled  to  deliver  it  and  the 
plaintiff  bound  to  receive  It."  Ham- 
ilton v.  Chicago,  etc.,  R.  Co.,  lOS  Iowa 
326,  330.  72  NW  686. 

61.  Bacharach  v.  Chester  Freight 
Line,  133  Pa.  414,  19  A  409. 

sa.  Hamilton  v.  Chicago,  etc..  R. 
Co.,  103  Iowa  325.  72  NW  636;  Maine 
Stage  Co.  v,  Longley,  14  Me.  444. 

[a]  Attaohment. — ^After  the  ship- 
per has  notified  the  carrier  of  his 
election  to  treat  the  property  as  con- 
verted, the  property  belongs  to  the 
carrier  and  is  not  subject  to  attach- 
ment as  being  the  property  of  the 
consignee.  Hamilton  v.  Chicago,  etc., 
R.  Co.,  103  Iowa  325,  72  NW  l36. 

53.  Atchison,  etc..  R.  Co.  v. 
Schriver.  72  Kan.  S50.  84  P  119.  4 
LRANS  1056. 

64.  Wamsley  v.  Atlas  SS.  Co..  60 
App.  DIv.  199,  63  NYS  761  [rev  on 
other  grounds  168  N.  Y.  533.  61  NE 
896,  SE  AmSR  699  and  note] ; 
Taugher  v.  Northern  Pac.  R.  Co.,  21 
N.  D.  Ill,  129  NW  747  (where  It  was 
said  that,  while  proof  of  a  demand 
and  refusal  to  dellvcT  may  establish 
conversion  in  connection  with  other 
facts,  it  Is  only  evidence  of  conver- 
sion when  defendant  was  In  aueh 


For  lativ  oaMi,  derelopnimti  and  ahangos  In  the  law  see  cumulative  Annotatlona,  aame  title,  page^d  note  muiber. 
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§  392] 


CARRIERS 


[IOC.  J.]  273 


While  refusal  of  a  carrier  to  deliver  ^oods  exo^t 
un  a  condition  which  is  unreasonable  is  equivalent 
to  an  absolute  refusal  and  amounts  to  a  convert 
aion,'°  if  the  refusal  is  qualified,  and  the  qualifioa- 
tion  attached  to  the  refusal  is  reasonable  and  made 
in  good  faith,  it  does  not  constitute  a  conversion.'^ 
It  is  well  settled  that  if  there  is  doubt  as  to 
whether  the  person  demanding  the  goods  has  a 
right  to  receive  them  the  carrier  will  not  be  guilty 
of  eonveraion  on  refusal  to  deliver  until  the  one 
making  demand  reasonably  sboira  his  right  to  re- 
ceive them  by  producing  the  bill  of  lading,  or 
otherwise."  The  carrier  is  entitled  to  a  reason- 
able time  in  which  to  investigate  the  elaim  of  the 
person  demanding  delivery.'^  So  the  carrier  has  a 
right  to  demand  a  receipt  for  the  goods  as  a  con- 
dition of  delivery,^^  and  may  insist  on  a  receipt 
for  the  entire  consignment  where  it  is  ready  for 
delivery,^  but  not  before  an  opportunity  is  afiorded 
to  determine  tluU:  fact."    On  refusal  of  the  con- 


signee to  sign  a  receipt  stating  that  the  goods  were 
delivered  in  good  condition  when  in  fact  they  had 
been  unreasonably  delayed  and  improperly  cared 
for  in  transit,  a, sale  thereof  by  the  carrier  con- 
stitutes a  eonvarsion.^ 

Beqniiing  payment  of  charges.  As  the  carrier's 
lien  for  freight  entitles  it  to  retain  possession  until 
the  freight  is  paid,  it  will  not  be  guilty  of  con- 
version in  making  payment  of  freight  a  condition 
of  delivery,^^  If,  however,  excessive  height 
charges  are  demanded,  a  refusal  to  deliver  because 
of  nonpayment  of  such  charges  will  amount  to  a 
convenion,"*  and  this  is  so,  although  only  a  small 
excess  of  the  legal  rate  was  demanded,  and  al- 
though the  carrier's  agent  acted  hcmestly  and  in 
good  faith  in  demandi^  the  excess.""  And  if  for 
any  reason  no  lien  for  freight  charges  exists,  a 
refusal  to  deliver  until  freight  charges  are  paid 
will  amount  to  a  conversion.^  So  there  is  a  con- 
version if  the  eairier  refuses  to  deliver  the  goods 


condition  that  It  mig-ht  have  deliv- 
ered the  propenty  tf  it  would). 

55.  Swift  V.  Louisville,  etc..  R. 
Co.,  180  111,  A.  104;  Dancijer  v.  Amer- 
ican Express  Co..  172  Mo.  A,  S91,  1&8 
SW  466;  LtefHer  x.  Keokuk- Northern 
Line  Packet  Co.,  7  Mo.  A.  18B;  Lee  v. 
Fidelity  Storage,  etc..  Co..  61  Wash. 
208.  98  P  6E8.  See  also  cases  Infra 
this  section  notes  56-81. 

[a]  XUujTtratlon. — ^Where  a  carrier 
transporting  goods  under  a  contract 
stipulating  that  In  the  event  a  deliv- 
ery could  not  be  made  to  the  con- 
signees the  carrier  should  return  the 
goods  to  the  shipper  at  his  cost  for 
the  return  carriage  was  unahle  to 
deliver  because  of  a  state  law,  and 
carried  the  goods  bacli  amd  tendered 
them  to  the  shipper  on  condition  that 
he  would  release  it  from  all  liability 
on  account  of  the  nondelivery  to  the 
consigrneesi  the  tender  was  ineffectual 
because  of  the  unauthorized  condi- 
tion Imposed  and  amounted  to  a  re- 
fusal to  return  and  a  wrongful  con- 
version of  ttie  eoods.  J>anclger  v. 
American  Express  Co.,  172  Mo.  A. 
391.  158  SW  466. 

For  fnrtlur  Ulnstntioiui  see  Infra 
this  section  notes  57-81. 

Se.  Mordecal  v.  Lindsay.  5  Wall. 
(U.  S.)  481.  18  L.  ed.  486:  McEntee  v. 
New  Jersey  Steamboat  Co.,  45  N.  Y. 
34,  6  AmR  28;  Haebler  v.  New  York 
Cent.,  etc..  B.  Co.,  84  NTS  509.  See 
also  Rubin  v.  Wells,  85  NYS  1108 
<where  it  was  said  that,  unless  there 
Is  an  absolute  denial  by  the  carrier 
of  the  owner's  right  to  the  goods,  or 
unless  the  excuses  for  failure  to  de- 
liver are  unreasonable.  Inconsistent, 
or  made  in  bad  faith,  there  can  be  no 
conversion  by  a  common  carrier, 
even  on  clear  proof  of  demand  and 
failure  to  deliver);  and  cases  Infra 
this  section. 

67.  Ala, — Louisville,  etc.,  R.  Co,  v. 
Brltton,  149  Ala.  553,  43  S  108  (hold- 
ing, however,  that,  although  a  car- 
rier may  lawfully  withhold  aroods 
until  the  bill  of  lading  is  produced, 
If  it  bases  its  refusal  to  deliver  on 
that  ground  Us  general  and  unquall- 
tled  refusal  to  deliver  Is  evidence  of 
a  conversion). 

Ga. — Kaufman  v.  Seaboard  AIt- 
Line  R.  Co.,  10  Ga.  A.  248,  73  SE  692, 

Md. — Baltimore,  etc.,  R,  Co,  v. 
Pumphrey,  69  Md.  390. 

Minn. — Merz  v.  Chicago,  etc.,  R, 
Co..  86  Minn.  33,  90  NW  \ 

Mo. — Thomas  v.  Pacific  Express 
Co..  30  Mo.  A.  86. 

N.  H. — Hett  V.  Boston,  etc.,  R.  Co.. 
G9  N,  H.  139.  44  A  910. 

N.  T. —  McEntee  v.  New  Jersey 
Steamboat  Co.,  46  N.  Y.  34.  fi  AmR 
28;  Shepard  v.  Heineken.  32  N.  Y. 
Super.  625. 

Pa. — Union  EStpress  Co,  v.  Shoop. 
85  Pa,  325. 

Tex. — GuJf,  etc.,  R.  Co.  v.  Fowler. 
12  Tex,  Oiv.  A.  683.  34  SW  661;  Qulf. 
etc.,  R.  Co.  V.  Freeman.  (Civ.  A.)  16 
SW  109. 

[a]    S«Mon  for  nle^"lnasmuch 
no  C-r.-18] 


as  the  law  imposes  liability  upon  a 
common  carrier  when  a  delivery  oC 
freight  Is  made  by  mistake  to  a  per- 
son not  entitled  to  receive  the  same, 
It  is  the  right  of  the  carrier  to  call 
upon  an  unitnown  person  claiming  a 
shipment  to  identify  himself  and  es- 
tablish his  claim  thereto;  and  where 
a  bill  of  lading  covering  the  shipment 
has  been  Issued,  the  carrier  may  de- 
mand Us  production  as  a  condition 
precedent  to  maWng  delivery."  Sell- 
ers V.  Savannah,  etc.,  R.  Co.,  12S  Oa. 
386,  67  SE  398. 

(b]  Application  of  ml*. — The  own- 
er of  certain  goods  delivered  them, 
through  hts  agents,  to  a  common  car- 
rier for  transportation,  and  the 
agents  took  a  bill  of  lading  therefor 
in  their  own  names.  When  the  goods 
arrived  at  destination,  the  agent;? 
through  whom  the  shipment  bad  been 
made  refused  to  deliver  the  bill  of 
lading  to  the  owner  of  the  goods; 
but  he  demanded  nevertheless  that 
the  carrier  make  delivery  to  him. 
The  carrier  refused  to  deliver  to  him 
unless  he  would  produce  the  bill  of 
lading.  It  was  held  that  the  car- 
rier's refusal  to  dellrver,  under  the 
circumstances  stated,  did  not  con- 
stitute a  conversion,  and  that  the 
owner  of  the  goods  could  not  main- 
tain bail  trover  against  the  carrier 
for  them.  Kaufman  v.  Seaboard  Air- 
Line  R.  Co..  10  Ga.  A.  248,  73  SS  692. 

5S.  Merz  V.  Chicago,  etc.,  R.  Co.. 
86  Minn.  33,  97  NW  ?. 

"In  such  a  case  the  Isuw  does  not 
require  one  to  act  on  the  instant  and 
either  comply  with  or  deny  the  de- 
mand at  his  peril."  Uett  v.  Boston, 
etc..  R.  Co..  M  N.  H.  139,  141,  44  A 
910. 

59.  Skinner  v.  Chicago,  etc.,  R.  Co.. 
12  Iowa  191. 

60.  Morris,  etc.,  R.  Co,  v.  Ayres. 
29  N,  J,  L.  393,  80  AmD  215, 

61.  Christian  v.  First  Dlv,  St, 
Paul,  etc.,  R.  Co..  20  Minn.  21. 

63.  Swift  V.  Louisville,  etc.,  R. 
Co.,  180  111.  A.  104. 

63.  U.  S. — Mordecai  v.  Lindsay,  6 
Wall.  481,  18  L.  ed.  486. 

Mo. — Robblns  v.  Chicago,  etc.,  R. 
Co.,  132  Mo.  A.  306,  111  SW  1179. 

N.  Y. — Haebler  v.  New  York  Cent, 
etc.,  R.  Co.,  84  NYS  609. 

Tex.^ — Missouri  Pac.  R.  Co.  v.  Weia- 
man.  2  Tex.  Civ.  A.  86,  21  SW  426. 

Va. — Norfolk,  etc.,  R.  Co.  v.  Potter, 
110  Va.  427.  66  SE  34. 

[a]  Application  of  ml*. — Plaintiff 
shipped  certain  goods  which,  on  be- 
ing refused  by  the  consignee,  plaln- 
t'lT  directed  to  be  returned  to  him. 
The  goods  were  returned  under  an 
■^astray  waybill,"  not  aocompanled 
by  any  bill  indicating  back  charges, 
whereupon  defendant's  agent  refused 
to  deliver  the  goods  until  he  obtained 
Information  as  to  the  amount  of  such 
back  charges,  and,  on  obtaining  auch 
Information,  the  agent  notified  plain- 
tiff thereof  and  tendered  the  goods  to 
plaintiff  on  payment  of  the  charges, 
which  plaintiff  refused.    It  was  held 


that  the  agent's  refusal  to  deliver  In 
the  first  Instance  did  not  constitute 
a  conversion,  and  hence  the  carrier 
was  responsible  only  for  loss  accru- 
ing because  of  the  delay  In  delivery 
after  the  goods  were  returned.  Nor- 
folk, etc.,  R.  Co,  V,  Potter,  110  Va. 
427,  66  SE  34, 

[b]  Failure  to  Iceep  tender  of 
oharyeK  good, — Where  the  consignee 
tendered  freight  charges  but  failed 
to  keep  such  tender  good  by  deposit 
in  court,  he  was  without  right  to 
possession  of  the  property  shipped. 
Robblns  v.  Chicago,  etc.,  R.  Co,,  Viz 
Mo.  A.  306,  111  SW  1179. 

[c]  WuTW  of  tender. — A  shipped 
goods  by  B,  the  master  of  a  vessel, 
at  London  for  New  York,  and  the 
consignee  assigned  the  bill  of  lading 
lo  C  who  demanded  the  goods  and 
tendered  a  sum  of  money  for  the 
freight,  but  whether  enough  did  not 
appear.  B  refused  to  deliver  the 
^oods,  assigning  as  a  reason  that  he 
waa  ordered  by  the  shl/pownera  not 
to  deliver  them,  and  made  no  objec- 
tion as  to  the  tender  of  the  freight. 

In  an  action  of  trover  against  B  it  ' 
was  held  that  he  had  waived  any 
tender  of  the  freight,  and  that  his 
refusal  was  evidence  of  a  conversion, 
Judah  v.  Kemp,  3  Johns.  Cas.  (N.  Y.) 
411. 

64.  Beasley  v.  Baltimore,  etc.,  R. 
Co.,  27  App.  (D.  C.)  695.  «  LRANS 
1048  and  note;  Georgia  R.  Co.  v. 
Richards.  9  Ga.  A,  639.  72  SE  48; 
Pecos,  etc.,  R.  Co,  v.  Porter.  (Tex. 
Civ.  A.)  183  SW  98:  Pecos,  etc.,  K. 
Co.  V.  Porter,  (Tex.  Civ,  A.)  156  SW 
267  (holding  that,  where  a  terminal 
carrier  of  an  Interstate  shipment, 
through  a  mistake  as  to  the  rate,  re- 
fu!;ed  to  deliver  the  goods  until  an 
excessive  rate  was  paid,  the  refusal 
amounted  to  a  conversion,  especially 
where  the  shippers,  on  the  correct 
rate  being  ascertained,  promptly  ten- 
dered it);  Winchester  v.  Busby.  Itt 
Can,  S,  C.  336 

[a]  Application  of  rule- — A  con- 
necting carrier  is  bound  to  know  that 
the  lower  of  two  conflicting  rates  is 
the  correct  one,  and  cannot  justify 
refusal  to  deliver  by  holding  for  the 
higher  rate.  Dreyfuss  v.  Pennsyl- 
vania R.  Co..  90  Misc.  581.  16S  NTS 
966. 

[  b  1  Intent  to  ooUectt  •xorbltant 
thaxfu. — The  mere  intent  on  the 
part  of  a  carrier,  prior  to  delivery,  to 
collect  exorbitant  charges  for  the 
carriage  of  goods  does  not  constitute 
conversion,  there  being  no  evidence 
of  an  intent  to  retain  the  goods  in 
case  of  nonpayment.  Manda  v. 
Wells,  21  Misc.  308.  47  NYS  182. 

65.  Pecos,  etc.,  R.  Co.  v.  Porter, 
(Tex.  Civ.  A.)  1S3  SW  98. 

66.  Pecos,  etc.,  R.  Co.  v.  Porter. 
(Tex.  Civ.  A.)  183  SW  9S. 

67.  U.  S. — Marsh  v.  Union  Pac.  R. 
Co.,  9  Fed.  873.  3  McCrary  238  (goods 
are  sent  not  according  to  the  con- 
tract with  the  ownjMV  but  by  «ome 
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until  payment  not  only  of  frei^  but  also  of 
charges  for  which  it  has  no  l^:al  claim,** 

Surrendor  of  bill  of  lading.  Under  statutes  re- 
quiring the  carrier  to  deliver  possession  of  goods 
to  the  owner  on  payment'  of  freight  chaises  as 
shown  by  the  bill  of  lading,  it  has  been  held  that 
the  earner  has  no  ririit  to  impose  as  a  condition  of 
delivery  the  surroider  of  the  bill  of  lading,  but 
can  require  its  production  for  inspection  only,  and 
its  refusal  to  deliver  the  goods  on  tender  of  pay- 
ment of  freight  charges  as  shown  by  the  bill  of 
lading  constitutes  a  conversion."  It  does  not  fol- 
low, it  was  said,  that  the  bill  of  lading  should  foe 
surrendered  from  the  fact  that  it  is  required  to  foe 
presented  in  order  to  obtain  possession  of  the 
goods." 

A  mere  mistake  of  the  carrier's  agent  in  stating 

to  the  owner  of  the  goods  shipped  that  they  have 
not  arrived  does  not  amount  to  a  conversion.'^^ 

393]  d.  Other  Olaases  of  Oases.  Delivery  to 
coniigiifle  witlumt  paynant.  The  carrier  is  guilty 
of  a  conversion  when,  contrary  to  the  orders  of  the 
shipper,  it  delivers  the  goods  to  the  consignee 
without  payment  of  the  purchase  price,"  or  with- 
out performance  of  other  conditions." 

Warehousing  gooda.  As  has  already  been  indi- 
cated, the  carrier  on  transporting  to  destination 
may  place  the  goods  in  a  public  warehouse/^  and 
such  act  will  not  constitute  a  conversion." 

Sale  of  goods.  A  railway  company's  act  in  dis- 
posing of  a  shipment  of  hogs  after  a  lapse  of  only 
seven  days,  during  which  a  connecting  carrier  re- 
fused to  receive  the  shipment  on  account  of  a  fed- 
eral quarantine  and  the  shipper  refused  to  direct 
disposition,  constituted  a  conversion  where  the 
shipment  was  sold  in  a  market  where  the  demand 
was  slight  and  the  prices  low  and  the  contract  for 
transportatitm  was  such  that  the  carrier  could  have 
claimed  reimbursement  for  any  cost  occasioned  in 
holding  the  shipment,  and  where  it  was  not  likely 
that  the  quarantine  would  last  long." 


N.  y. — Chandler  v.  Belden,  18 
Johns.  157.  9  AmD  198  (aa  where  by 
special  agreement  the  parties  have 
regulated  the  time  and  manner  ol 
paying  the  freight,  especially  where 
the  goods  are  to  be  delivered  before 
the  time  fixed  for  payment  of 
freight). 

S.  C— Miami  Powder  Co.  v.  Port 
Royal,  etc..  R.  Co..  88  8.  0.  78.  16  SE 
339.  21  IjRA  123;  Ewart  v.  Kerr,  24 
S.  6.  L.  203. 

VI. — Dyw  v.  Grand  Trunk  R.  Co.,  42 
Vt.  441,  1  AmR  350  (holding  that 
if  the  damages  for  which  the  carrier 
Is  liable  by  reason  of  Injury  to  the 

Kods  exceed  its  freight  charges,  the 
n  for  freight  Is  extinguished  and 
It  cannot  refuse  delivery  without  ren- 
dering itself  liable  for  conversion). 

Wash. — Lee  v.  Fidelity  Storage, 
etc.  Co.,  61  Wash.  20S,  98  P  &68  (con- 
tract to  carry  without  prepayment). 

68.  Adams  v.  Clark,  9  Cush. 
(Mass.)  216.  57  AmD  4l  (where  It 
was  further  held  that  under  these 
circumstances  the  consignee  was  not 
bound  to  make  any  tender). 

68.  Dwyer  v.  Oulf,  etc..  R.  Co.,  69 
Tme.  707,  7  SW  B04;  Missouri,  etc.. 
R.  Co.  V.  Long.  (Tex.  Civ.  A.)  167  SW 
769. 

70.  Dwyw  V.  Gulf,  etc.,  R.  Co.,  69 
Tex.  707.  7  SW  B04. 

71.  East  Tennessee,  etc..  R.  Co.  v. 
Kelly.  91  Tenn.  708,  20  SW  314:  East 
Tennessee,  etc^  R.  Co.  v.  Kelly,  Ul 
Tenn.  699,  20  SW  812,  30  AmSR  902. 
17  LRA  691,  30:  Louisville,  etc.,  R. 
To.  V.  Campbell,  7  Holsk.  (Tenn.) 
253.  Contra  Louisville,  etc..  R.  Co. 
V,  Lawson.  89  Ky.  496,  11  SW  Bll 
(holding  Ohait.  wliere  gooda  shlDped 
over  the  Itne  of  defendant  railroad 
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company  have  actually  arrived  at 
their  destination,  and  the  consignee, 
having  been  notified  of  their  arrival, 
makes  demand  for  them,  the  refusal 
of  the  carrier  to  deliver  tliem,  al- 
though on  the  ground  that  It  has  not 
got  them,  constitutes  a  conversion), 

72.  Jellett  v.  St.  Paul.  etc..  R.  Co.. 
30  Minn.  266,  16  NW  237. 

73.  Gasa  v.  Astoria  Veneer  Mills. 
134  App.  Div.  184.  118  NTS  982  (hold- 
ing thait.  If  the  bill  of  lading  shows 
that  certain  rights  to  the  property 
described  therein  are  reservad  to  the 
shipper  and  that  such  property  shall 
be  delivored  only  on  conditions  which 
Khali  protect  those  rights,  the  deliv- 
ery in  disregard  of  tnoae  conditions 
would  make  the  carrier  liable). 

74.  See  supra  |^  388, 
7a.    Roms  R. 

Ga.  277. 

[a]    It  then  tm  no  suitabl*  plMS 

for  Btoraffe,  the  carrier  transporting 
the  goods  by  bo^it  may,  without  lia- 
bility for  conversion,  retain  them  In 
possession  on  the  boat.  The  Hattie 
Palmer,  68  Fed.  380,  IK  CCA  479. 

76.  Norfolk  etc..  R.  Co.  t.  Lang- 
don.  118  Hd.  268,  274,  84  A  473  [cit 
Cyc]. 

77.  Earnest  v.  Delaware,  etc.,  R. 
Co..  1*9  App.  Dlv.  330.  134  NTS  323. 

78.  TucKer  v.  Housatonlc  R.  Co., 
39  Conn.  447. 

79.  Shafton  Co.  v.  St.  Louls,  etc., 
R.  Co.,  174  111.  A.  121. 

80.  Gurley  v.  Armstead.  148  Mass. 
267,  268,  19  NB  389.  12  AmSR  555,  2 
LRA  80  (where  the  court,  per  Ele- 
vens, J.,  said:  "It  Is  conceded  that 
whoever  receives  goods  from  one  In 
a>(AuaI,  aWhough  Illegal,  pooawlon 
thereof,  and  restores  the  goods  to 


Pennittiiig  unaathariMd  intpeetion  of  goodi. 

The  fact  that  the  carrier  permits  an  unauthorised 
inspection  of  goods  which  does  not  injure  them 
does  not  amount  to  a  conversion,  although  the  con- 
signor refuses  to  accept  them." 

Transfer  of  goods  shipped  in  sealed  car.  It  will 
not  constitute  conversion  on  the  part  of  a  railroad 
company  that  goods  shipped  in  a  sealed  car  are 
transferred  to  another  car  for  the  convenience  of 
the  carrier,  if  they  are  actually  transported  to  their 
destination.™ 

Miarouting  goods.  The  fact  that  the  carrier  mis- 
routed  the  goods  will  not  authorize  an  action  for 
conversion,  where  plaintiff  accepted  and  paid  the 
freiffht  at  destination  on  several  cars  consigned  by 
him." 

SeceiTing  from  tme  with  apparent  right  ot  dis- 
position. Merely  receiving  goods  from  one  who 
is  not  the  owner  and  transportiing  them  to  a  point 
designated  by  him  where  they  are  again  delivered 
to  him  will  not  constitute  a  conversion  so  as  to 
render  the  carrier  liable  to  the  true  owner,  where 
the  party  in  possession  had  the  apparent  right  to 
control  the  disposition  of  the  goods  and  the  carrier 
acted  innocently.'" 

Bemoving  animals  during  transportation  ftnr 
treatment.  A  carrier  removing  animals  injured  by 
it  during  transportation  for  the  purpose  of  having 
them  treated  is  not  guilty  of  converting  them, 
although  the  removal  was  made  over  the  objection 
of  the  shipper."* 

[$  394]  e.  Waiver  of  Conversion."  Where  a 
shipper  takes  possession  of  goods  shipped  with  such 
knowledge  and  intention  that  a  waiver  of  the  car- 
rier's conversion  by  change  of  the  consignment 
results,  he  cannot  recall  the  waiver;  a  waiver  once 
made  cannot  be  recalled.^ 

395]  2.  Actions  f<»r  Oonversion.  Oniditions 
precedent.  Ordinarily  a  demand  for  and  refusal  to 
deliver  the  goods  is  a  condition  precedent  to  the 
right  to  sue.**  But  a  formal  demand  for  delivery 
such  person.  Is  not  liable  for  conver- 


sion by  reason  of  having  transported 
them.  Strickland  v.  Barrett.  20  Pick. 
(Mass.)  415;  Leonard  v.  Tldd.  3  Mete. 
(Mass.)  6.  And  this  would  be  so 
apparently,  even  if  the  goods  thus  re- 
ceived were  restored  to  the  wrongful 
possessor,  after  notice  of  the  claim 
of  the  true  owner,  Metcalf  v.  Mc- 
Laughlin, 122  Mass.  84:  Lorlng  v. 
Mulcahy.  3  Allen  (Mass.)  676"). 

81.  Spokane  Grain  Co.  v.  Great 
Northern  Kxpress  Co.,  56  Wash.  645. 
104  P  794  (holding  further  that  thL-s 
was  so,  although  the  evidence  was 
conflicting  as  to  whether  the  horses 
could  have  been  carried  to  their  des- 
tination without  greater  Buffering 
than  they  endured,  especially  where 
one  of  them  died  from  the  effects  of 
its  Injuries  a  few  days  after  Its  re- 
moval and  the  other  was  finally 
cured  and  shipped  to  Its  destination). 

aa.  Batlftoatlon  oS  nnanUunlaM 
dellvsry  see  supra  I  381.  _ 

83.  People's  State  Savings  Bank 
V.  Missouri,  etc.,  R.  Co..  192  Mo.  A. 
G14,  178  SW  292. 

84.  Ohio.-  etc.,  R.  Co.  v.  Noe,  77 
111.  613;  Gage  v.  WoodnifT.  13  Ind. 
293;  Davies  v.  Texas  Cent.  R.  Co..  62 
Tex.  Civ.  A.  599.  133  SW  296:  St. 
Louis  Southwestern  R.  Co.  v.  Tyler 
Collin  Co.,  (Tex.  Civ.  A.)  81  SW  R26; 
Direct  Nav.  Co.  v.  Davidson,  32  Tex. 
Civ.  A.  492,  74  SW  730;  Ryland  v. 
Chesapeake,  etc..  R.  Co.,  55  W.  Va. 
181.  46  SE  928.  See  also  supra  I  390. 
And  see  Trover  and  Conversion  [38 
Cyc  20321. 

[a1  What  amounts  to  denULika. — 
If  no  notice  Is  given  of  the  arrival 
of  goods  as  required  by  custom,  and 
by  reason  of  such  failure  the  owner 
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of  the  property  and  a  tender  of  the  freight  charges 
may  be  waived  by  the  carrier,  in  which  event  no 
demand  or  tender  is  necessary  as  a  condition  prece- 
dent to  the  bringing  of  the  suit.^  And  if  it  ap- 
pears that  delivery  was  made  to  the  wrong  person 
DO  demand  is  necessary  becanse  the  evidence  of 
the  conversion  is  complete  without  it."  Where  the 
bill  of  lading  of  an  interstate  shipment  requires 
notice  of  claim  for  misdelivery,  such  notice  must 
be  given  before  suit  based  on  such  misdelivery  can 
be  brought,  and  it  makes  no  difference  that  the 
form  of  action  is  conversion  instead  of  an  action 
for  damages." 

Defenses."  It  is  not  a  defense  to  an  action  tor 
the  conversion  by  a  carrier  of  the  property  of  a 
consignee  that  the  consignor  fraudulently  misstated 
the  weight  of  the  goods,  and  that  the  consignee 
knew  that  the  bill  of  lading  stated  the  weight  at 
less  than  it  was  and  did  not  notify  the  carrier 
thereof,**  or  that  ^  a  settlement  by  the  carrier  with 
the  consignor  had  been  made,*°  or  that  the  con- 
signee had  not  paid  for  the  goods.^*^  A  rejected 
compromise  proposition  made  to  the  consignee  of 
goods  by  a  person  to  whom  they  have  wrongfully 
been  delivered  by  the  carrier  for  the  purchase 
thereof  and  payment  of  a  profit  on  the  same  neither 
bars  an  action  against  the  carrier  for  breach  of  its 
contract  nor  works  a  mitigation  of  the  damages.'^ 
In  an  action  against  a  carrier  for  conversion  by 
sale  on  refusal  of  the  shipper  to  pay  excessive 
freight,  the  fact  that  the  shipper  and  his  attorn^ 
purchased  most  of  the  property  was  immaterial. 
On  the  other  hand,  it  is  a  good  defense  that  the 
goods  alleged  to  have  been  converted  were  seized 
and  destroyed  under  the  police  power  of  the  state.** 
Where  a  carrier  received  railroad  iron  for  trans- 


portation in  good  faith  without  knowledge  that  it 
was  the  carrier's  own  property  and  thereafter  dis- 
covered such  fact,  the  carrier  could  avail  itself 
thereof  as  a  defense  to  an  action  for  eonversion,^^ 

Venae.  An  action  for  conversion  may  be  main- 
tained against  the  carrier  in  the  county  where  the 
delivery  to  the  carrier  and  the  conversion  took 
place,  without  regard  to  whether  the  carrier  re- 
ceived the  goods  in  interstate  transportation." 

Parties.  Where  plaintiff  in  an  action  against  a 
carrier  for  the  conversion  of  goods  was  the  owner 
of  the  claim  at  the  time  suit  was  brought,  he  is 
entitled  to  maintain  the  action,  although  he  was 
not  the  owner  of  the  goods  at  the  time  of  the 
conversion."  And  one  to  whom  a  bill  of  lading  is 
negotiated,  although  as  collateral  security,  is  the 
proper  party  to  sue  for  their  entire  loss'  from  con- 
ver^on  by  the  carrier  of  the  goods  shipped,  the 
bill  of  lading  being  indicia  of  title  and  operating 
to  transfer  the  entire  property.*  On  the  failure 
of  the  consignee  and  purchaser  to  receive  the  goods 
from  a  carrier,  and  a  sale  thereof  by  the  carrier, 
the  seller  for  want  of  title  cannot  maintain  con- 
ver^on  against  the  carrier,  where  the  evidence 
shows  that  title  passed  to  the  purchaser,  and  the 
shipment  of  the  goods  was  in  accordance  with  the 
purchaser's  instructions.^  Consignors  who  have 
received  payment  for  the  goods  shipped  are  not 
entitled  to  maintain  an  action  against  the  carrier 
for  a  conversion  consisting  in  a  wrongful  delivery 
of  the  goods  without  surrender  of  the  bill  of 
lading.' 

Pleadings  and  evidence.  The  rules  applicable  to 
pleadings  and  evidence  in  actions  for  conversion 
generally'  are  eontrolUng  in  determining  the  snffi- 


and  consience  acting  on  the  belief 
that  the  sooda  are  loot  asks  the  car- 
rier to  trace  them,  which  he  refuses 
to  do,  such  regnest  and  refusal  are 
equivalent  to  demand  for  the  gooda 
and  refusal  to  deliver,  and  the  car- 
rier Is  liable.  Herf,  etc.,  Chemlca.1 
Co.  v.  Lackawana  Line,  70  Mo.  A.  274. 

[b1  What  does  sot  MBStltate  de- 
mmna  "Wh  nrn  a  conslflmor  having: 
heard  nothlns  from  the  goods  shipped 
asked  the  carrier  what  had  become 
of  the  goods  and  was  told  that  It 
did  not  Icnow,  there  was  no  demand 
so  as  to  render  the  carrier  guilty  of 
conversion.  St.  Iiouis  Southwestern 
R.  Co.  Tyler  Coffin  Co..  (Tex.  Civ. 
A.)_«l  8W  826. 

as.  Atchison,  etc.,  R.  Co.  v.  £:ther- 
ton,  4S  Okl.  260.  145  P  779. 

[a]  IMBUUUl  sseBseA. — (1)  If  a 
carrier  by  railroad  refuses  to  deliver 
Roods  carried  for  other  reasons  than 
the  nonpayment  of  freight,  an  action 
will  He  against  him  for  conversion 
of  the  goods  without  previous  de- 
mand or  payment  of  freight.  Wlggln 
V.  Boston,  etc..  R.  Co.,  120  Uass.  201 : 
Peebles  v.  Boston,  etc.,  R  Co.,  112 
Mass.  498.  <2>  Ho  demand  is  neces- 
sary where  there  Is  a  refusal  to  de- 
liver except  on  itayment  of  charges 
which  the  carrier  Is  not  authorized  to 
exact.  Lee  v.  Fidelity  Storage,  etc., 
Co..  SI  Wash.  208,  98  F  658. 

86.  Gulf,  etc.,  R.  Co.  V.  Humph- 
ries. 4  Tex.  Civ.  A.  333,  28  SW  6E6. 

[a]  The  possesaioa.  and  sals  of 
the  property  being  admitted  by  the 
carrier,  proof  of  a  demand  before 
suit  Is  not  necessary.  Olrardeau  v. 
Southern  Bxpreaa  Co.,  48  B.  C.  421, 
2G  SE  711. 

87.  Georgia,  etc.,  R.  Co.  v,  Bllah 
Mining  Co.,  2il  U.  S.  190,  197,  36  SCt 
541  [att  15  Ga.  A.  142,  82  SE  784] 
(where  the  court  said:  "It  Is  urped, 
however,  that  the  carrier  in  making 
the  misdelivery  converted  the  flour 
&nd  thus  abandoned  the  contract 
But  the  parties  could  not  waive  the 
terms  oC  the  contract  under  which 


the  shipment  was  made  pursuant  to 
the  Federal  Act;  nor  could  the  car- 
rier by  its  conduct  give  the  shipper 
the  right  to  ignore  these  terms  which 
were  applicable  to  thait  conduct  and 
hold  the  carrier  to  a  different  respon- 
sibility from  that  Sxed  by  the  agree- 
ment mode  under  the  pubtished  tariffs 
and  regulations.  A  different  view 
would  antagonise  the  plain  policy  of 
the  Act  and  open  the  door  to  the 
very  abuses  at  which  the  Act  was 
aimed"). 

xatUtMttoB  of  mauthorlsad 


OS   a   dafWs*   see  supra 


88. 
deUvery 

IS  281,  396. 

88.  Wiggln  V.  Boston,  etc..  R.  Co., 
120  Mass.  201. 

90.  Sleepy  £ye  Milling  Co.  v.  Chi- 
cago, etc.,  R.  Co.,  119  Mfnn.  199,  187 
NW  813  (holding  that,  where  a  con- 
signee of  coal  liad  paid  the  Illinois 
consignor  therefor,  the  carrier  after 
notice  of  the  consignee's  claim  for 
the  coal  could  not  deprive  him  of  the 
right  to  recover  for  the  conversion 
Oiereof  by  making  a  settlement  with 
the  consignor). 

91.  Ouir,  etc.,  R.  Co.  V.  Rotter, 
(Tex.  Civ.  A.)  104  SW  402. 

92.  Clarke-Lawrenm  Co.  v,  CSieso- 
peatce,  etc.,  R.  Co.,  63  W.  Va.  423,  61 
SB  364. 

98.  Pecos,  etc.,  R.  Co.  v.  Porter, 
(Tex.  Civ.  A.)  183  SW  98. 

94.  St.  Iiouls.  etc..  R.  Co.  v.  Oans. 
69  Ark.  262,  62  SW  738  (Intoxicating 
liquors  shipped  from  a  point  within 
the  state  to  a  prohibition  district). 

95.  Valentine  v.  Long  Island  R. 
Co.,  187  N.  Y.  121,  127.  79  NIC  84lt 
(Where  the  court  said:  "The  defend- 
ant received  the  goods  and  undertoo){ 
to  transport  them  for  the  plaintiff. 
Ordinarily  it  would  be  liable  for 
breafh  of  contract  In  case  it  fnllcd 
to  deliver  the  goods  in  accordance 
with  the  contract  and  would  be  es- 
topped from  Interposing  the  plea  of 
ownership,  for  It  could  not  be  per- 
mitted by  falling  to  assert  owner- 
ahto  at  the  time  of  shipment  to  ob- 


tain possession  of  the  property  and 
then  assert  title.  But  this  rule  has 
its  exceptions,  and  the  exceptions  are 
similar  to  those  already  discussed 
under  the  rule  of  Jus  tertlL  ...  It 
had  the  right  to  show  that  it  was 
deceived  by  the  plalntlfTs  claim  of 
ownership  when  the  property  was 
tendered  for  transportation,  and  that 
by  reason  thereof  It  was  excused  for 
investigating  the  facts  and  asserting 
Its  ownership"). 

96>  Southern  R.  Co.  Morrison,  & 
Qa.  A.  947,  70  SE  »1. 

[a]  Joudar  of  party  oaslatlBff  In 
ooxToraloiL— Wher£  by  a  earner's 
negligence  plalntllTs  cattle  escaped 
from  the  cars  and  returned  to  ranch 
of  D  who  refuse  to  surrender  them, 
he  could  not  be  Joined  and  required 
to  answsr  for  the  conversion  in  an 
action  by  plaintiff  against  the  car- 
rier in  a  county  other  than  that  In 
which  he  resided.  Gulf,  etc.,  R.  Co. 
V.  Roger.  (Tex.  Civ.  AA  169  SW  1098. 

97.  Georgia,  etc.,  R.  Co.  v.  Bllsh 
Milling  Co^  16  Ga.  A.  142,  82  SB  784. 

98.  Gulf,  etc.,  R.  Co.  v.  Hum- 
phries, 4  Tex.  Civ.  A.  333.  23  SW  556. 

[a]  Thus  one  who  has  reacquired 
ownership  of  goods  and  legal  title  at 
the  time  suit  is  brought  for  conver- 
sion thereof  by  the  carrier  Is  entitled 
to  maintain  the  action.  Perkett  v. 
Manistee,  etc.,  R.  Co.,  175  Mich.  253, 
141  NW  607. 

99.  People's  State  Sav.  Bank  v. 
Missouri,  etc.,  R.  Co.,  192  Mo.  A,  614. 
178  SW  292  (further  holding  that  as 
to  the  recovery  above  Its  interests  by 
the  pledgee  of  a  bill  of  lading  for 
conversion  by  the  carrier  of  the 
good?  shipped  tie  stands  to  the 
pledgor  In  the  relation  of  trustee  of 
an  express  trust). 

1.  McLaughlin  v.  Martin,  12  Colo. 
A.  268,  55  P  195. 

S.  Nashville  Fourth  Nat.  Bank  v. 
Nashville,  etc.,  R.  Co.,  128  Tenn.  530, 
161  SW  1144. 

3.  See  Trover  and_ Conversion  [88: 
Cyc  2066  et  seq]. 
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cieney  of  the  complaint*  or  aDBwer,°  matters  to  be 
proved,  presumptions,  aad  on  whom  the  burden  of 
proof  rests,*  and  the  admissibility^  and  weight  and 
sufficiency  of  evidence"  and  questions  of  variance,' 


in  actions  for  conversion  of  goods  by  a  carrier. 
The  rules  governing  in  trials  of  civil  actions  gen- 
erally with  respect  to  questions  of  law  and  fact,*" 
the  sufioiency  of  the  evidence  to  go  to  the  joiy/'^ 


[a]  Bui*  ftpplled. — Defendant,  a 
common  carrier,  safely  carried  and 
made  delivery  of  a  shipment  of  ber- 
ries  to  the  consignee,  but  In  the 
freight  or  expense  bill  erroneously 
inserted  the  name  of  W.  L.  Honstad 
as  consignor  Instead  of  plaintiff,  the 
owner  of  the  shipment.  The  con- 
signee paid  the  consignor  so  named 
for  the  berries.  Before  this  action 
for  the  recovery  of  the  value  of  the 
shipment  was  begun,  Monstad  re- 
turned to  the  consignee  the  money 
so  received.  It  wns  held  that  when 
the  money  was  ao  returned  the  error 
was  rectified,  and  that  no  damage  re- 
sulted to  plaintiff  from  defendant's 
carelessness.  Cohen  v.  Minneapolis, 
etc..  R.  Co.,  (Ulnn.)  1S8  NW  384. 

4.  Bee  cases  Infra  this  note. 

[a]  laannoUiuij  oiT  oomplaint  to 
avUioxlse  sUowano*  of  attorney's 
f«es<— Under  a  statute  which  author- 
izes an  allowance  of  attorney's  fees 
if  defendant  acted  In  bad  faith  or 
was  stubbornly  litigious  and  caused 
plaintiff  unnecessary  trouble  and  ex- 
pense, a  complaint  In  an  action 
against  the  currier  for  conversion  of 

f oods  which  merely  alleges  that  de> 
endant  had  so  acted  as  to  compel 
plaintiff  to  bring  a  suit  to  recover 
the  amount  due  It  does  not  authorise 
the  allowance  of  attorney's  fees. 
Central  of  Georgia  R.  Co.  v.  Chicago 
Portrait  Co..  122  Qa.  11,  49  SB  727, 
106  AmSR  87. 

5.  Ullman  v.  Southern  R.  Co.,  47 
Misc.  107,  93  NTS  480  (where  In  an 
action  for  misdelivery  of  a  case  of 
goods  defendant  alleged  that,  when 
the  case  was  placed  in  storage,  there 
were  two  other  similarly  marked 
cases  In  the  storehouse,  and  that, 
when  H  to  whom  notice  of  arrival 
of  the  case  tn  question  was  given 
presented  a  bill  of  lading  for  two 
cases,  defendant  without  any  negli- 
gence delivered  to  him  two  of  the 
three  cases  and  subsequently  rede- 
livered the  third  case  to  Its  connect- 
ing carrier.  It  was  held  that  such 
defense  Was  fatally  defective  for 
failure  to  allege  that  plaintiff  either 
consigned  or  had  anything  to  do  with 
the  other  cases  similarly  marked). 

[aj  Xattar  to  b*  speolally  pleaded. 
—  (1)  In  an  action  by  a  consignee  for 
the  conversion  of  coal  by  a  railway 
company,  it  cannot  under  a  general 
donlal  recoup  the  price  of  the  coal 
paid  by  it  to  the  consignee,  or  raise 
the  question  of  subrogation  to  the 
rights  of  the  conajgnor,  or  claim  an 
allowance  for  freight.  Frazler  v. 
Atchison,  etc.,  R.  Co..  104  Mo.  A.  355, 
78  SW  679.  (2)  Where  the  conver- 
sion consists  of  a  wrongful  sale  by 
the  carrier  as  unclaimed  perishable 
freight,  the  amount  of  any  lien  for 
storage  charge,  if  it  is  to  be  con- 
sidered at  all.  must  be  pleaded  In 
mitigation  of  damages.  Haeblcr  v. 
New  York  Cent.,  etc.,  R.  Co.,  84  NYS 
609. 

e.    See  cases  infra  this  note. 

[a]    Prestunptlons  and  bnrdeu  of 

proof.^ — (1)  In  an  action  for  conver- 
sion by  the  carrier  consisting  In  the 
sale  oi  goods  shipped,  if  the  carrier 
sets  up  the  defense  that  the  goods 
were  sold  to  satisfy  a  lien  thereon 
for  freight,  the  burden  is  on  it  to 
show  that  the  statutory  method  of 
sale  was  strictly  pursued.  Horton 
V.  Tonbpah.  etc..  R.  Co..  225  Fed.  4U6. 
(2)  Where  the  assignee  of  the  bill 
of  lading  for  a  shipment  of  coal  KUes 
defenda.nt  carrier  for  damages  result- 
ing from  Its  failure  to  deliver  the 
coal  to  him,  the  burden  of  proof  rest.^ 
with  plalntlfT  to  prove  notice  ofhts 
right  to  possession  of  the  coal  be- 
fore delivery  to  a  third  party  at  the 
order  of  consignee.  Ensign  v.  Illi- 
nois Cent.  R.  Co.,  180  111.  A.  382. 
<3)  It  was  not  Incumbent  on  the 
owner  to  prove  that  the  goods  ten- 
dered him  by  the  carrier  were  not 


those  which  he  had  shipped,  but  it 
was  incumbent  on  the  carrier,  if  it 
desired  to  show  a  return  In  mitiga- 
tion of  damages,  to  prove  both  the 
Identity  and  the  unimpaired  condi- 
tion of  the  goods.  Seaboard  Air  Line 
R.  Co.  V.  Phillips.  108  Md.  2a&,  70  A 
232.  <4)  "Where  Inferior  animals  are 
substituted  during  transportation  for 
those  shipped,  a  conversion  by  the 
carrier  may  be  presumed.  Nashville 
etc.,  R.  Co.  v.  C.  V.  Truitt  Co.,  14 
Ga.  A.  767.  82  SE  4«6.  (5)  To  show 
that  a  railroad  company  receiving 
goods  for  shipment  for  delivery  to 
the  consignor  converted  them  by  de- 
livering them  to  another,  it  is  neces- 
sary ti)  prove  that  the  goods  were 
actually  or  constructively  delivered 
to  another.  Conrad  Schopp  Fruit 
Co.  v,  Missouri  Fnc.  R,  Co..  116  Mo. 
A.  852,  91  SW  402.  (6)  Where  the 
carrier  sets  up  the  defense  that  the 
goods  alleged  to  have  been  converted 
were  its  own  goods,  the  burden  Is  on 
It  of  showing  that  It  received  the 
goods  In  good  faith  under  a  mistake 
of  figict  as  ito  the  plalntltTa  owner- 
ship and  that  It  was  the  true  and 
paramount  owner  of  the  proper^. 
Valentine  v.  Long  Island  R.  Co..  187 
N.  Y.  121.  79  NB  S49. 

7.  Iowa. — Martin  Woods  Co.  v. 
Chicago,  etc.,  R.  Co.,  161  Iowa  639, 
143  NW  497  (holding  that  In  an  action 
for  conversion  of  unclaimed  peaches 
exclusion  of  a  question  asked  wit- 
ness, after  he  has  teatlfled  that  the 
peaches  could  have  been  disposed  of 
at  the  point  of  destination  by  selling 
them  cheap  enough,  as  to  now  the 
price  would  have  to  be  as  compared 
with  the  price  of  such  peaches.  If 
Just  sufllcient  to  supply  the  normal 
demand,  Is  not  error). 

Md. — Seaboard  Air  Line  R.  Co.  v. 
Phillips,  108  Md.  28S.  70  A  282  (hold- 
ing that  In  an  action  against  a  car- 
rier for  conversion  of  goods  shipped 
it  was  not  error  to  admit  In  evidence 
a  series  of  letters  and  telegrams 
which  passed  between  defendant  car- 
rier and  another  who  jointly  Issued 
the  bill  of  lading,  touching  the  han- 
ling  and  movement  of  the  gooas 
while  In  the  possession  of  one  or  the 
other  of  the  carriers,  for  while  in  a 
certain  sense  res  inter  alios  it  re- 
lated to  the  transaction  which 
formed  the  basis  of  the  action,  and 
tended  to  throw  light  on  its  true 
character,  and  might  be  regarded  as 
constituting  part  of  the  res  gestse). 

Mich. — Austin  v.  Knell,  154  ^IW  27 
(holding  that  In  an  action  for  con- 
version of  a  shipment  against  the 
consignee  and  the  railroad  company, 
where  the  railroad  company  averred 
and  the  consignee  denied  delivery, 
evidence  of  the  custom  to  deliver  car 
shipments  on  the  siding  at  the  con- 
signee's plant  and  of  such  a  delivery 
was  admissible). 

N.  Y. — Bernstein  v.  New  York,  etc.. 
R  Co.,  8S  NYS  971  (holding  that  on 
an  issue  as  to  whether  a  carrier  was 
justified  In  delivering  certain  goods 
shipped  by  plaintiff's  assignor  to  the 
actual  purchaser  who  was  not  named 
In  the  bill  of  lading,  and  without  the 
production  of  such  bill,  evidence  was 
admissible  to  show  that  plaintiff's 
assignor  had  acquiesced  In  a  course 
of  dealing  justifying  auch  delivery), 

Tex. — Pecos,  etc.,  R,  Co.  v.  Porter, 
(Civ.  A.)  183  SW  98  (holding  that 
in  an  action  for  conversion  by  a  car- 
rier on  refu.sal  of  the  shipper  to  pay 
an  excessive  freight  rate,  the  award 
of  the  interstate  commerce  comml.-:- 
sion  determining  the  proper  rate  for 
the  shipment  wa.i  admissible  in  evi- 
dence); Pecos,  etc.,  R.  Co.  v.  Porter, 
(Civ.  A.)  1S6  SW  267  (holding 
that  In  an  action  against  a  carrier 
for  conversion  of  goods,  based  on  a 
refusal  to  deliver  without  payment 
of  excessive  charges,  evidence  that 
the  carrier  claimed  a  specified  sum 


to  be  the  true  rate  per  hundred 
pounds  on  the  shipment  was  admis- 
sible to  show  what  rate  had  been 
demanded);  Gulf.  etc..  R.  Co.  v.  Cler- 
burne  Ice,  etc..  Storage  Co.,  (Civ. 
A.)  79  SW  836  (holding  that  In 
trover  for  the  conversion  of  a  car 
of  coal  plaintiff  Is  entitled  to  show 
on  the  issue  of  exemplary  damages 
that  defendant  had  seized  and  appro- 
prta/ted  other  cars  of  coal  than  the 
one  involved  In  the  suit). 

8.  See  cases  Infra  this  note. 

[a1  avUUnee  IwU  mUOelMit  to  an- 
thorlie  a  reoovwyir— (3raham  v. 
Northern  Pae.  Express  Co.,  89  Minn. 
193,  94  NW  648;  Ellas  v.  Missouri, 
etc.,  R.  Co.,  (Tex.  Civ.  A.)  166  SW 
417. 

[b]  avlAeiioe  MM  wrlBol— t  to 
show  refcwat  to  deltver  grooAs  ship- 
ped on  payuent  or  tranqjiortatlOB 
oharyM. — Southern  Bxpresa  Co.  v. 
Reagln,  228  Fed.  14,  142  CCA  470. 

[cj  Bvldeaoe  held  snfflolent  to 
■how  Mi-mj  to  wrong  person^ 
Lake  Shore,  etc..  R.  Co.  v.  Stclntyre^ 
(Ind.  AO  108  NE  97B. 

[d]  avUeBOe  Uld  voSolmt  to 
show  wTongfta  aeUverr  to  hiorsr 
withont  prodnctloK  of  hm  of  ladlaff. 
-^t.  Louis,  etc.,  R.  Co.  v.  Scarbor- 
ough Co.,  115  Ark.  14,  170  SW  572. 

9.  See  cases  Infra  this  note. 

ta]  Wliat  to  a  vazliuioe^Where 
a  carrier  of  horses  was  sued  for  con- 
verting some  of  the  horses,  and  the 
evidence  failed  to  show  a  conversion, 
and  the  verdict  for  the  shipper  was 
based  solely  on  an  unla'frful  conver- 
sion and  not  on  any  question  of  neg- 
ligence, the  verdict  could  not  be  sus- 
tSLined,  although  there  was  evidence 
as  to  negligence  offered  solely  on  the 
counterclaim  of  the  carrier  and  lim- 
ited by  the  court  to  that  purpose. 
An  action  cannot  be  brought  on  one 
theory  and  a  recovery  had  on  an  en- 
tirely different  theory.  Spokane 
Grain  Co.  v.  Great  Northern  Express 
Co.,  85  Wash,  545,  104  P  791. 

[b]  What  Is  not  a  vxurianoe. — 
Under  a  petition  alleging  that  a  car- 
rier converted  household  goods  of  a 
family,  evidence  of  the  loss  of  wear- 
ing apparel,  clothing,  etc..  Is  admis- 
.=(lble.  St.  Louis,  etc.,  R,  Co.  v.  Wal- 
lace, (Tox.  Civ.  A.)  176  SW  764. 

10.  See  Trial  [38  Oyc  1511  et  seq]. 
[a]    Questions  for  jnry. — (l)  it  Is 

a  question  for  the  Jury  whether  there 
has  been  a  waiver  of  a  conversion  by 
the  carrier  by  the  act  of  the  shipper 
in  receiving  the  goods  and  paying  the 
freight,  the  evidence  not  being  con- 
clusive as  to  his  knowledge  of  the 
facts  and  his  Intention.  People's 
Slate  Sav.  Bank  v.  Mis-sourl.  etc.,  R. 
Co.,    192    Mo.   A.    611,    178    SW  292. 

(2)  In  an  action  for  conversion  of 
live  stock  through  the  substitution 
during  transportation  of  inferior  ani- 
mals for  those  shipped  the  question 
whether  the  carrier's  explanation 
was  Rufliclent  to  negative  a  wrong- 
ful conversion  and  gross  or  wanton 
negligence  on  its  part  was  for  the 
Jury.  Nashville,  etc..  R  Co,  v.  C.  V. 
Truitt  Co..  14  Ga,  A.  767.  82  SE  465, 

(3)  Whether  a  conversion  by  a  car- 
rier of  a  shipment  of  horses  was 
waived  by  the  shipper  depending  on 
knowledge  and  intention  la  on  evi- 
dence not  conclusive  a  question  for 
the  Jury.  People's  State  Sav.  Bank 
V.  Missouri,  etc..  R.  Co,.  192  Mo.  A. 
614.  178  SW  292.  (4)  A  refusal  on 
demand  to  deliver  the  goods  without 
the  bill  of  lading  therefor  was  s 
qualified  one,  the  reasonablcnesp 
whereof  was  a  question  for  the  jury. 
Louisville,  etc.,  R.  Co.  v.  Brltton,  145 
Ala.  654,  39  S  585. 

11.  See  Trial  [38  Cyc  1632  et  seq], 
[a]    SvlOence  neld  snlllclent  to  go 

to  Jnry  on  ouMtiou  of  oonveralon. — 
Cohen  v.  St.  Louis  Merchants'  Bridge 
Terminal  R-  Co..  193  Mo.  A.  69.  181 
SW   1080;  Atchison,  etc.,  R.  Co.  v. 


For  later  oases,  developmeats  an^t  oluuigss  1"  the  law  see  cumulative  Annotations,  same  title,  page  and-note  humbur. 
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instructions,^'  findings,^"  etc.,  ai^ly  in  actions 
against  carriers  for  conversion. 

[$  Z9G]  3.  Measure  of  Damages  for  Oonversion. 

The  measure  of  damages  for  a  eonversioa  by  the 
carrier  of  goods  intrusted  to  it  for  transportation 
is  the  value  of  the  goods  at  the  time  and  place  of 
the  conversion.^*  Borne  decisions,  however,  hold 
that  from  this  amount  freight  charges  are  to  be 
dedueted,^^  and  in  a  number  of  decisions  interest 
on  the  value  of  the  goods  has  been  allowed.^"  The 
fact  that  drafts  attached  to  the  bill  of  lading 
were  for  more  than  the  value  of  the  goods  does 
nut  affect  the  measure  of  damages  for  converting 
the  shipment  by  delivering  it  without  presentation 

Etherton,  45  Okl.  260,  H5  P  779. 

[bl  Xotlo*. — In  an  action  for 
wrongful  delivery  of  shipment,  evi- 
dence was  held  to  make  a  question 
for  the  Jury  as  to  whether  notice 
sent  by  the  carrier  and  produced  by 
person  to  whom  delivery  was  made 
included  the  shipment  In  question. 
Mny  DepaHment  Stores  Co.  v,  Louis- 
ville, etc.,  R.  Co.,  177  MO.  A.  698,  160 
.SW  527. 

[c]  IMMOtiac  verOlot.— Where 
plaintiff  In  an  action  against  a  car- 
rier for  damatres  for  failure  to  de- 
liver  had  the  ourden  of  proving  his 
ownership  and  offered  only  a  bill  of 
lading  wnioh  was  some  evidence  ot 
his  ownership  and  right  to  posses- 
»lon.  he  was  not  entitled  to  a  directed 
verdict.  Coleman  v.  New  York.  etc.. 
R.  Co.,  216  Mass.  45,  108  NIC  92. 

12.  See    Trial    [3S    Cyc   1694  et 

'^a'l  InstraoUou  wUeb  am  not 
supported  liy  the  evUeno*  (1)  should 
be  refused.  Southern  Express  Co.  v. 
Keagin.  228  Fed.  14,  142  CCA  470. 
(2r  in  an  action  for  conversion  of  a 
rar  of  coal  in  which  exemplary  dam- 
ages are  claimed.  It  Is  error  to  refuse 
defendant's  special  charge  that,  if 
the  coal  was  taken  through  error  In 
marking  the  car,  the  Jury  should  And 
for  defendant  as  to  any  claim  for 
exemplary  damages,  the  issue  havln? 
been  raised  by  the  evidence.  Gulf, 
etc.,  R.  Co.  v,  Cleburne  lee,  etc..  Stor- 
age Co..  (Tex.  Civ.  A.)  79  SW  836. 

[b}  iBstrnotloiis  on  matters  sot 
1b  lasns  should  be  denied.  AtchlRon. 
etc..  R.  Co.  V.  Etherton,  45  Okl.  26U, 
1*5  P  779. 

13.  See  Trial  (38  Cyc  1952  et  seqj. 
[a]    nndlnr  nnstvported  by  evl- 

AsBCS. — In  an  action  against  a  car- 
rier for  conversion,  where  the  testi- 
mony of  the  station  agent  at  the 
point  to  which  the  consignee  desired 
to  have  the  goods  re^hlpped  that  he 
had  authority  to  arrange  for  such 
reshtpment  was  not  contradicted,  a 
finding  that  an  agreement  with  him 
for  such  reshlpment  was  hot  bind- 
ing was  error.  Whitley  v.  Gulf,  etc., 
R.  Co..  (Tex.  Civ.  A)  183  SW  36. 

14.  U.  8. — Southern  fi^cpress  Co. 
V.  Reagln,  228  Fed.  14,  142  CCA  470; 
Downing  v.  Outerbrldge,  79  Fed.  931. 
25  CCA  244. 

Ga. — Central  of  Georgia  R.  Co.  v. 
Chicago  Portrait  Co..  122  Ga,  11.  49 
8B  727.  106  Am3R  87;  Savannah, 
etc  B-  Co.  V.  Sloat,  93  Ga.  803,  20 
SB  219:  Atlantic  Coast  Une  R.  Co. 
V.  Goodwin.  1  Oa.  A.  851,  67  SE  1070. 

Iowa. — ^Martin  Woods  Co.  v.  Chl- 
rago,  etc..  R.  Co.,  161  Iowa  639,  143 
NW  497. 

Kan, —  Meek  V.  Union  Fao.  R.  Co., 
»  Kan.   Ill,  114,  147   P  1112  Iclf 


of  the  bill  of  lading.^''  Expenses  incurred  while 
waiting  for  the  delivery  of  the  freight  on  the 
statement  of  the  agent  of  the  carrier  that  the  same 
had  not  arrived,  when  in  fact  it  was  then  in  its 
possession,  are  too  remote  to  be  the  basis  of  a 
recovery  against  the  carrier.^^  And  it  has  been 
held  that  expense  incurred  by  the  owner  of  the 
goods  in  making  a  trip  to  the  place  of  destination 
to  recover  the  goods  are  not  recoverable."  It  has 
been  held,  however,  that,  where  live  stock  was 
wrongfully  delivered  to  a  third  party,  the  owner 
was  entitled  to  recover  a  sum  which  he  was  re- 
quired to  pay  such  third  party  for  feeding  the 


Cycj. 

Ucl. — Baltimore,  etc,  R-  Co.  v. 
Sperber.  117  Md.  695,  84  A  7?. 

Mo. — ^Unlon  R.,  etc.,  Co.  v.  Traube, 
59  Mo.  S&5;  Blackmer  V.  Cleveland, 
etc.,  R.  Co.,  101  Mo.  A.  667,  73  SW 
913  (holding  that,  where  a  railroad 
company  converted  coal  consigned  to 
plaintiffs,  under  a  contract  by  which 
plaintiffs  were  entitled  to  a  certain 
part  of  the  output  of  the  mine,  the 
measure  of  plalntfffa'  damage  was 
the  value  of  the  coal  at  destination, 
and  not  its  value  at  the  mine,  less 
the  coat  of  transportation,  if  the 
owner  or  consignee  has  bad  to  pay 


the  cost).  Lceffler  v.  Keokuk  North- 
em  Line  Packet  Co..  7  Mo.  A.  185. 

Oh. — Baltimore,  etc..  R.  Co.  v. 
O'Donnell.  49  Oh.  St.  489,  32  NB  476, 
34  AmSR  579,  21  LRA  117. 

Pa. — Ludwlg  v,  Meyre,  6  Watts  & 
S.  43E. 

Tex.— Quanah,  etc..  R.  Co.  v.  Camp- 
bell, (Civ.  A.)  170  SW  859;  Texas, 
etc..  R.  Co.  V.  Crowder.  (Civ.  A.)  165 
SW  116;  Gulf,  etc.,  R.  Co,  v.  Cle- 
burne, eta.  Storage  Co.,  (Civ,  A.)  79 
SW  S36;  Houston,  etc.,  R.  Co.  v. 
Stewart.  1  Tex.  A  Ctv.  Cas.  1246. 

Wash. — Lee  v.  Fidelity  Storage, 
etc.,  Co..  El  Wash.  203.  98  P  668. 

Ont- — CllsdoU  v.  Kingston,  etc.,  R. 
Co.,  18  Ont.  U  169.  13  OntWR  1«26: 
Worden  v.  Canadian  Pac.  R-  Co.,  13 
Ont.  852. 

See  also  Infra  H  574.  606-612. 
[a]  Appliostioiui  of  rnlSi^d) 
Where  a  carrier  was  forbidden  by 
law  to  transport  certain  cattle  to 
destination  over  the  quarantine  line, 
and  some  of  the  cattle  died,  and 
others  were  sold  at  a  point  short  of 
destination,  the  carrier's  conversion, 
if  any,  occurred  there,  and  the  meas- 
ure of  damages  was  the  reasonable 
market  value  of  the  cattle  at  that 
point,  and  not  at  destination.  Texas, 
etc.,  R.  Co.  V.  Crowder.  (Tex.  piv.  A.) 
165  SW  116.  i;2)  The  measure  of  a 
carrier's  liability  for  the  technical 
conversion  of  unclaimed  goods  by 
disposing  of  them  without  comply- 
ing with  the  statutory  requirements 
relative  to  notifying  the  owner  or 
consignee  of  the  amount  of  the 
charges,  and  without  advertising  and 
selling  the  property.  Is  the  reason- 
able market  value  of  the  goods  at 
the  point  of  destination  on  the  date 
of  such  disposition.  Martin  Woods 
Co.  V.  Chicago,  etc.,  R.  Co.,  161  Iowa 
639.  143  NW  497.  (3)  Where  a  ship- 
ment was  diverted  to  another  state 
by  the  carrier  and  there  attached  for 
a  debt  not  due  and  sold,  the  measure 
of  damages  Is  the  value  of  the  prop- 
erty to  the  shipper  at  the  point  of 
shipment.  Lincoln  Grain  Co.  v.  Chi- 
cago, etc.,  R.  Co.,  91  Nebr.  203.  135 
NW  443. 

fb]  Amonnt  of  goods  stated  In 
UU  of  iMOii^. — ^Where  the  carrier  de- 
livers to  the  wrong  person.  It  will  be 
liable  only  for  the  value  of  the 
amount  of  the  goods  stated  in  the 
bill  of  lading,  although  more  had 
been  actually  shipped,  and  the  fact 
that  the  words  "more  or  less"  were 
used  In  connection  with  the  amount 
stated  does  not  alter  this  rule.  Tol- 
mle  V.  Michigan  Cent.  R-  Co.,  19  Ont. 
L.  26,  14  OntWR  32. 

[cl  Bffoot  of  oentxmet  Umlttnir 
liability  to  BtatsA  amouta — ^In  case 
of  a  conversion  by  the  carrier,  it  can- 
not take  advantage  of  Its  own  wrong 
nor  lessen  the  measure  of  Its  liabil- 
ity by  invoking  an  agreed  valuation 
which  plaintiff  may  have  made  In 
order  to  secure  a  reduced  freight 
rate  or  other  collateral  advantage. 
See  supra  S  246. 

[d]  Bonsohold  goods  and  weaiiaff 
apparel. — ( l )  Secondhand  household 
goods  are  regarded  as  having  no 
recognieed  or  fixed  market  value. 
Whitley  V.  Oulf,  etc..  R.  Co.,  (Tex. 
Civ.  A.)  183  SW  36.  (2)  And  the 
measure  of  damages  for  the  conver- 
sion by  a  carrier  of  such  goods  is 
the  actual  value.    Pecos,  etc.,  R.  Co. 


V.  Porter,  (Tex.  Civ.  A.)  156  SW  257. 
fS)  To  determine  the  value  the  court 
should  consider  the  original  cost  of 
the  property,  the  manner  In  which 
it  has  been  used,  its  general  condi- 
tion and  quality.  Its  age,  etc.  Whit- 
ley v.  Gulf.  etc..  R.  Co.,  supra,,  (4) 
The  owner  Is  entitled  to  recover  the 
value  of  the  goods  to  him — not 
merely  what  they  would  sell  for  as 
secondhand  goods  or  odd  pieces.  St. 
I^ulB,  etc.,  R.  Co.  V.  Dunham.  86 
Okl,  724,  139  P  862.  See  also  infra 
9  609, 

Fe]  Bole  of  hlgltest  Intermsdlate 
value.  Where  goods  were  delivered 
contrary  to  Instructions  and  were 
sold  by  the  person  to  whom  they 
were  dellvereo.  It  was  held,  In  an  ac- 
tion against  the  carrier,  that  plaintiff 
was  entitled  to  recover  the  highest 
market  price  attained  by  such  goods 
between  the  time  of  wrongful  deliv- 
ery and  the  time  of  bringing  suit, 
suit  having  been  brought  within  a 
reasonable  time.  Arrtngton  v.  Wil- 
mington, etc,  R,  Co.,  61  N.  C.  68,  72 
Ami)  659.  As  to  rule  of  highest  in- 
termediate value  see  generally  Trover 
and  Conversion  [38  Cyc  2096]. 
"[f]  Where  Oellvsry  by  »  oanrlu: 
to  an  ottoer  oonstltates  oonversiott, 
proof  of  the  value  of  the  property 
delivered,  as  of  the  date  delivered  to 
the  officer,  la  competent  proof  of 
value  to  support  a  recovery.  Taugher 
V.  Northern  Pac.  R.  Co.,  81  N.  D.  Ill, 
129  NW  747. 

Bvldsnoe  of  value  see  Infra  9  5S9. 
And  see  generally  Evidence  [16  Cyc 
11331;  Trover  and  Conversion  [38 
Cyc  2083]. 

15.  Ark.— Wells  v.  Harwell,  110 
Ark.  81.  160  SW  858:  Little  Rock, 
etc.,  R.  Co.  V.  Miller  Coal  Co.,  66  Ark. 
645,  51  SW  10G4. 

Mo. — ^Peoples'  State  Sav.  Bank  v. 
Missouri,  etc.,  R.  Co.,  192  Mo.  A.  614, 
178  SW  292. 

Okl.— Atchison,  etc.,  R.  Co.  v.  Eth- 
erton. 45  Okl.  260,  145  P  779. 

Tex. — Carter  v.  International,  etc., 
R.  Co..  (Civ.  A.)  93  SW  681;  Missouri, 
etc..  R.  Co.  v.  Klnea.  37  Tex.  Civ.  A. 
618,  84  SW  1092. 

Vt. — Belden  v.  Boston,  etc.,  R.  Co., 
88  Vt.  300,  92  A  212. 

But  see  decisions  in  preceding 
note;  and  Atlantic  Coast  Line  R. 
Co.  V.  Goodwin.  1  Ga.  A.  351.  356. 
57  SE  1070  (where  the  question 
was  directly  raised  as  to  whether 
freight  charges  should  be  deducted, 
and  where  it  was  held  that  they 
should  not  be;  and  the  court  said: 
"To  make  such  a  deduction  would  be 
like  the  account  of  the  well-digger 
for  the  well  he  did  not  dig"). 

16.  People's  State  Sav.  Bank  v. 
Missouri,  etc..  R.  Co.,  192  Mo.  A.  614, 
178  SW  292  (allowance  of  interest  In 
jury's  discretion  under  statute);  Jel- 
■lett  V.  St.  Paul.  etc..  R.  Co.,  30  Minn. 
265,  15  NW  237;  Carter  v.  Interna- 
tional, etc..  R.  Co.,  (Tex.  Civ.  A.)  93 
SW  681;  Missouri,  etc..  R.  Co.  v. 
Rtnes.  (Tex,  Civ,  A.)  84  SW  1092; 
Clarke- Lawrence  Co.  v.  Chesapeake, 
etc.,  R.  Co..  63  W.  Va.  423.  61  SE  364. 

17.  Belden  v.  Boston,  etc.,  R.  Co., 
88  Vt.  300.  92  A  212. 

18.  Central  of  Georgia  R.  Co.  v. 
Chicago  Portrait  Ca.  122  Ga.  11.  49 
SB  727.  10«  AmSR  ^ 

19.  Southern^  ^. 
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stock  before  he  conld  recover  poBaessioa  thereof 
and  that,  where  goods  are  earned  beyond  the  place 
to  which  they  are  consigned  and  are  delivered  to 
the  confflgnee  at  another  place,  he  may  recover  any 
sum  which,  in  ord^  to  get  possession  of  the  goods, 
he  was  reqtured  to  pay  as  fought  for  carriage  be- 
yond their  proper  destination.  Damage  to  plain- 
tiff's business  by  reason  of  the  conversion  is  not 
recoverable.''  Where  the  conversion  consists  in 
delivery  at  the  wrong  place,  if  the  owner  neverthe- 
less receives  the  goods  for  sale  and  disposal  there, 
the  measure  of  dunages  is  the  value  of  the  goods  at 
that  point  when  so  received,  less  the  price  which 
th^  actually  brought  with  due  care  at  the  sale, 
plus  the  cost  of  carriage  if  the  same  had  not  been 
paid.''  Where  the  conversion  consists  in  a  delivery 
to  the  wrong  person,  if  the  goods  are  reclaimed  by 
the  carrier  and  delivered  to  the  consignee,  or  the 
proceeds  pud  to  him,  such  tender  or  payment  will 
be  in  mitigation  of  damages.''  Where  the  con- 
version consists  in  a  delivery  of  the  goods  to  the 
consignee  without  pa^'ment  of  the  purchase  price, 
contrary  to  the  shipper's  orders,  the  carrier  may 
show  in  mitigation  of  damages  that  the  consignee 
had  pftid  for  the  goods  subsequent  to  the  conver- 
sion.* Where  the  conversion  consists  in  refusal  to 
deliver  the  goods  on  the  production  of  the  bill  of 
lading,  and  a  sale  by  the  carrier  for  the  payment 
of  freight  and  other  charges,  it  has  been  held  that 
the  measure  of  damages  is  the  interest  on  the  value 
of  the  property  during  its  retention  and  any  amount 
that  the  property  depreciated  in  value  while  with- 
held.'" 

397]  P.  Goods  Carried  0.  0.  D."— 1.  Accept- 
ance for  Transportation.  The  peculiarity  of  ship- 
ment of  goods  C.  0.  D.  (meaning  collect  on  deliv- 
ery), which  is  usually  undertaken  only  by  express 
companies,  is  that  a  condition  is  attached  that  the 
carrier  on  delivery  to  the  consignee  shall  collect  a 
specified  sum  of  money,  usually  the  purchase  price 
of  the  goods  (and  other  than  transportation 
charges),  and  shall  return  the  sum  thus  collected  to 
the  consignor.   Since  it  is  well  settled  that  tiiere  is 


no  common-law  duty  devolving  on  an  express  com- 
pany or  other  common  carrier  to  act  as  the  col- 
lecting agent  of  the  shipp^,  such  oblu^ation  arises 
only  by  contract  express  or  implied,'^  and  is  one 
which  the  carrier  may  enter  into  or  r^use  at  ito 
option."  A.  contract  by  which  the  carrier  under- 
takes to  collect  on  delivery  may  be  verbal,  and  need 
not  be  incorjMrated  in  the  receipt  or  bill  of  lading, 
althouf^  in  such  ease  tlie  proof  of  the  undertaking 
must  be  clear  and  explicit.-  And  the  contract  may 
be  implied  where  the  carrier  accepts  the  goods  for 
transportation  with  instmetions  not  to  deliver  them 
until  they  are  paid  for,  or  where  they  are  bo  dearly 
marked  as  to  indicate  that  paymttit  is  to  be  a  con- 
dition of  delivery  ;  under  these  oircnmstances  a 
delivery  in  violation  of  the  conditions  is  unau- 
thorized."* 

398]  2.  Title  to  Ooods  in  Transit  There  is  a 
square  conflict  in  the  authorities  as  to  whether  the 
attaehing  of  this  condition  to  the  delivery  affects 
the  ordinaiy  presumptions  as  to  the  title  to  the 
goods  while  in  transit.  By  the  decided  waght  of 
authority  driivery  C.  0.  D.,  like  an  ordinary  deliv- 
ery to  a  carrier,  presumptively  passes  title  to  the 
consignee,  the  only  difference  being  that  the  carrier 
is  to  retain  possession  of  the  goods  as  agent  for 
the  shipper  until  payment  is  made  by  the  consignee, 
and  on  receiving  money  in  payment  is,  as  carrier 
for  the  consignor,  to  transport  back  such  money.. 
In  other  words,  under  this  view,  the  title  to  the 
goods  passes  to  the  consignee  on  delivery  to  the 
carrier,  but  right  to  possession  in  the  nature  of  a 
vendor's  lien  remains  with  the  consignor  while  the 
goods  are  in  the  carrier's  possession,  and  termi- 
nates only  when  the  condition  is  performed  and  the- 
money  paid  by  the  consignee  to  the  carrier,  where- 
upon the  title  to  and  possession  of  the  money  vests- 
in  the  consignor.^^  This  doctrine  has  frequently 
been  applied  in  cases  of  transportation  of  intoxi- 
cating liquors,  and  it  has  been  held  that,  where  an 
order  for  sueli  liquors  has  been  accepted  by  the 
seller  and  the  liquors  have  been  delivered  to  the 
carrier  for  transportation  C.  0.  D.  to  the  buyer,. 


Ala.  S04,  39  S  282,  111  AmSR  46,  6 
AnnCas  97. 

80.  Southern  R.  Co.  v.  Webb,  143 
Ala.  304,  39  S  262,  111  AmSR  46,  fi 
AnnCas  97. 

ai.  Flakne  v.  Oreat  Northern  R. 
Co..  106  Minn.  64,  118  NW  58. 

as.  Baltimore,  etc.,  R.  Co.  t.  Pum- 
phrey,  69  Md.  390. 

38.  Little  Rock,  etc.,  R.  Co.  v. 
Miller  Coal  Co.,  66  Ark.  646,  61  SW 
10S4.  Compare  memorandum  deci- 
sion In  MllU  T.  Chicago,  etc.,  R.  Co., 
183  111.  A.  68  (holding  that  in  an  ac- 
tion of  trover  for  carrying  hogs  to 
the  wrong  place,  the  measure  of 
damages  Is  the  market  value  thereof 
at  the  place  to  which  they  were  or- 
dered to  be  shipped,  at  the  time  when 
they  should  nave  been  delivered 
there). 

84.  Clarke-1-.awrence  Co.  v,  Chesa- 
peake, etc.,  R.  Co.,  63  W.  Va.  423,  61 
SE  S64.  See  also  McKahan  v.  Amer- 
ican BxpresH  Co.,  209  Mass.  270,  95 
NE  785.  35  LRANS  1046,  AnnCas 
1912B  612  (holding  that,  where  a 
carrier  departs  from  the  method  of 
shipment  of  live  stock  specified  In 
the  contract,  and  the  shipper  seeks 
to  recover  damages  done  to  the 
horses,  and  not  the  value  of  them, 
even  if  trover  is  the  only  remedy,  the 
amount  recoverable  is  the  value  of 
the  horses  when  converted,  less  their 
value  when  redelivered  to  plaintiff). 

85.  Jellett  v.  St.  Paul,  etc.,  R.  Co., 
30  Minn.  265,  16  NW  237. 

Se.  Missouri,  etc..  R.  Co.  v.  Long. 
(Tex.  Civ.  A.)  167  SW  769. 


87.  Ctoods  sU^nwd  O.  O.  D.  by 
watMF  see  Shipping  [36  Cyc  221]. 

38.  U.  8.— Danclger  v.  Wells,  164 
Fed.  379. 

Ala. — Cox  V.  Columbus,  etc.,  R.  Co., 

91  Ala.  392,  8  S  824. 

III. — American    Merchants'  Union 
Express  Co.  v.  Wolf.  79  111.  430. 
Kv. — Adams  Express  Co.  v.  Com., 

92  SW  932,  29  KyL.  224,  6  LRANS 
630. 

Mo. — ^Powl«r  Commn.  Co.  v.  Chi- 
cago, otc  R.  Co.,  9S  Mo.  A.  210.  71 
SW  1077;  McNlchol  v.  Pacific  Ex- 
press Co.,  12  Mo.  A.  401. 

Pa. — ^Unlon  R..  etc.,  Co.  v.  Rlegel, 
73  Pa.  72. 

39.  Danclger  v.  Wells,  154  Fed. 
379t  Adams  express  Co.  v.  Com.,  92 
SW  932.  29  KyL  224,  5  LRANS  630. 

30.  Union  R.,  etc.,  Co.  v.  Rlegel, 
78  Pa.  72. 

31.  Ala. — Cox  V.  Columbus,  etc.. 
R.  Co..  91  Ala.  392.  8  S  824. 

111. — American  Express  Co.  v. 
Lesem,  39  HI.  312. 

Mass. — r.,ane  v.  Chadwlck,  146 
Mass.  68,  IG  NB  121. 

Mich. — Hutchlngs  V.  Ladd,  16  Mich. 
49Z. 

Minn. — Jellett  v.  St  Paul.  etc..  R. 
Co..  30  Minn.  265,  15  NW  237, 

N.  H. — Murray  v.  Warner,  5E  N.  H. 
546.  20  AmR  227. 

[a]  Issnanoe  of  a  receipt  isdloat- 
ing  aoceptanoa  C.  O.  D.  (1)  is  sufH- 
clent,  as  the  letters  imply  an  under- 
taking. American  Express  Co.  v. 
Lesem.  39  111.  312;  U.  S.  Express  Co. 
v.  Keefer.  59  Ind.  2G3.     (2)  But  it 


the  receipt  iMnied  by  the  carrier  on 
acceptance  of  the  goods  does  not 
contain  the  condition,  the  carrier  Is 
not  bound,  although  the  instruction 
to  the  carrier  was  that  the  package 
was  delivered  with  that  condition. 
Smith  V.  Southern  Express  Co.,  104 
Ala.  387.  16  S  62. 

[bl  "Please  ooUsot,"  written  on 
the  bill  accompanying  a  parcel  de- 
livered to  a  carrier,  is  a  request 
only,  and  the  acceptance  of  the  par- 
cel does  not  Indicate  an  agreement 
to  comply  with  the  request  which 
will  be  binding  on  tne  carrier^ 
Tooker  v.  Gormer,  2  Hilt.  {N.  T.)  71. 

[c1  That  a  paekage  Is  uarkad. 
"C  O.  D."  is  not  sufficient  unless 
there  is  an  undertaking  by  the  car- 
rier to  carry  on  that  condition,  which 
undertaking  is  to  be  directly  proved, 
or  may  be  Inferred  from  uaue.  Chi- 
caeo,  etc.,  R.  Co.  v.  Merrill,  48  111. 
426, 

38.    Ala. — Pllgreen  v.  State,  71  Ala. 

368. 

Me. — State  v.  Peters,  91  Me.  31.  8» 
A  342;  State  v.  Intoxicating  Liquors. 
73  Me.  878. 

Mass. — Lane  v.  Chadwlck,  146 
Mass.  68,  16  NB  121. 

N.  T.— Illgglna  v.  Murray,  73  N.  T. 
252. 

N.  C. — Norfolk  Southern  R.  Co.  v. 
Barnes.  104  N.  C.  25,  10  SE  83,  6 
LRA  611. 

Tex. — Bruce  v.  State,  36  Tax.  Cr. 
53.  36  SW  383. 

See  also  Sales  [35  Cyc  193]. 


For  later  oases,  devsU^msnta  and  thmng*»  in  the  law  see  cumulative  Annotations,  Mine  title,  pave  aiyljriotaaiimber. 
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the  sale  is  made;  that  is,  the  title  passes  where  the 
liqaora  are  delivered  to  the  carrier^  and  not  where 
the  carrier  delivers  the  liquors  to  the  buyer  and 
accepts  payment  of  the  purchase  price.*'  There  is 
authority,  however,  for  the  view  that,  where  such 
condition  is  attached  to  the  delivery  of  the  goods 
to  the  carrier,  the  title  does  not  pass  until  delivery 
to  the  buyer,  the  payment  by  him  of  the  purchase 
price  being  deemed  a  condition  precedent  to  the 
passix^  of  the  title."  And  in  any  event  the  facts 
might  be  such  as  to  indicate  no  intention  to  pass 
title  until  delivery  to  and  acceptance  by  the  con- 
signee, and  in  such  case  the  sale  will  be  consum- 
mated when  the  delivery  is  made." 

399]  3.  Ihities  and  laabiUtloB  of  Carrier. 
When  a  carrier  makes  a  contract  to  collect  on-  de- 
livery, it  stands  with  reference  to  it  just  as  any 
other  agent,"  and  is  bound  to  a  strict  compliance 
■with  its  undertaking.^'  Where  a  carrier  undertakes 
to  transport  goods  C.  0.  D.,  it  becomes  bound  to 
collect  the  amoimt  due  and  to  return  it  to  the  con- 
signor, and  its  responsibility  for  the  safe  return  of 
the  money  is  that  of  a  common  carrier  from  the 
time  it  is  received,  irrespective  of  whether  any 


special  compensation  for  its  transportation  is  pfud 
or  not.^  In  the  case  of  eonnecting  carriers  the 
duty  of  collection  rests  on  the  last  carrier.^  Ordi- 
narily if  the  carrier  delivers  the  goods  to  the  con- 
signee without  receiving  the  amount  to  be  collected 
on  delivery,  it  renders  itself  liable  to  the  consignor 
therefor  but  the  consignor  may  by  his  acts  waive 
any  rights  he  may  have  against  the  carrier  for  its 
breach  of  duty  in  this  r^ard.*^ 

Right  of  consignee  to  examine  the  goods.  When 
goods  are  forwarded  by  an  express  company,  to  be 
paid  for  on  delivery,  the  consignee  is  ordinarily 
entitled  to  a  reasonable  opportunity  to  examine 
the  goods,  to  ascertain  whether'  they  answer  the 
description  of  those  ordered  by  him.*^  By  permitting 
this  inspection,  the  carrier  does  not  render  itself 
chai^able  for  the  goods;  and  this  is  so,  although 
it  requires  the  consignee  to  pay  the  amount 
charged  for  its  own  security  while  the  goods  are 
being  examined,  as  this  is  in  no  sense  a  payment 
of  the  price,**  A  carrier,  however,  should  exer- 
cise care  to  prevent  loss  or  injury  to  the  goods 
during  the  inspection.**  The  consignee  is  not  en- 
titled to  the  right  of  inspection  where  the  goods 


3S8. 


Ala.— Pllvreen  v.  State.  71  Ala. 


Ark.— Smith  v.  State.  16  SW  2; 
Herron  v.  State,  SI  Ark.  133.  10  SW 
2S;  State  v.  Carl.  43  Ark.  S5S,  61  Am 
R  565  and  note. 

Kan. — State  v.  Cairna.  64  Kan.  782, 
«8  P  62L,  68  LRA  66. 

Ky. — James  v.  Com.,  102  Ky.  108, 
42  SW  1107,  19  KyL  104fi. 

Me. — State  v.  Intoxicating-  Liquore, 
73  Me.  278. 

Pa. — Com.  V.  Flmnlne,  180  Pa.  388, 
18  A  622.  17  AmSR  7^,  6  LRA  470. 

Tex. — ^Freahman  v.  State,  37  Tex. 
Cr.  126,  88  SW  1007. 

W.  Va. — State  v.  Flanagan,  38  W. 
Va.  63,  17  SB  792,  46  AmSR  836,  22 
LRA  4S0. 

84.  U.  8.— U.  S.  V.  Chevalller,  107 
Fed.  434,  46  CCA  403:  U.  S.  v.  CUne, 
36  Fed.  616:  XT.  S.  Shrfver,  23  Fed. 
134. 

Iowa. — Latta  v.  U.  S.  Express  Co., 
92   NW  68;    State  v,  American  Ex- 

Sress  Co.,  118  Itrwa  447,  92  NW  66; 
tate  V.  t7.  S.  Express  Co.,  70  Iowa 
271.  80  NW  668. 

Mo. — State  V.  Wlnfffleld,  115  Mo. 
428.  22  SW  363,  37  AmSR  406. 

N.  Y. — Baker  v.  Bourclcault,  1  Daly 
23  [dist  HIggrlna  v.  Murray.  73  N.  T. 
2521. 

Vt.— State  V.  O'Nell.  68  Vt.  140.  2 
A  586.  66  AmR  567. 

35.  U.  S.  V.  Shrlver,  23  Fed.  134; 
Well  V.  Golden.  141  Mass.  364,  6  NE 
229:  State  v.  WIngfleld,  115  Mo.  428, 
23  SW  3«3.  37  AmSR  406.  See  also 
Sales  [35  Cyc  195]. 

36.  Danclger  v.  Wells,  154  Fed. 
379;  McNlchol  v.  Pacific  Express  Co.. 
12  Ho.  A.  401,  405  (where  it  was 
said:  "When  he  undertakes  such  a 
duty  his  liability  Is  the  same  as  that 
of  a  bank,  attorney  at  law,  or  any 
other  collecting  agent"). 

87.    Meyer  v.  Lemcke,  81  Ind.  208. 

38.  lit. — American  ElxpresB  Co,  v. 
Lesem,  39  111.  312. 

Ind. — Cleveland,  etc.,  R.  Co.  v.  An- 
derson Too!  Co.,  180  Ind.  453.  103  NB 
102.  49  LRANS  749  and  note,  Ann 
Casl916B  1217. 

Me. — Bmery  v.  Heraey,  4  Me.  407, 
IS  AmD  268. 

Mo. — ^Danciger  t.  American  Ex' 
press  Co.,  192  Mo.  A.  173,  179  SW 
797. 

N.  T. — Kemp  v.  Coughtry,  II  Johns. 
107  (by  analogy). 

Pa. — Harrington  v.  McShane,  2 
Watts  443,  27  AmD  821. 

39.  Rennle  v.  Northern  R.  Co.,  27 
U.  C.  C.  P.  158  (holding  that  the  prior 
carriers  cannot  be  made  responsible 
for  default). 

40.  Meyer  v.  l.emcke,  31  Ind.  208; 
Mnrray  Warner,  B6  N.  H.  646.  20 
AmR  227:  Tookcr  v.  Gormer,  3  Hllt. 


(N.  T.)  71;  Steamboat  John  Owen  V. 
Johnson,  2  OA.  St.  142. 

[a]  BedneUon  of  damages. — In  an 

action  by  a  consignor  to  recover  from 
a  railroad  company  the  amount  of  a 
sight  draft  attached  to  a  bill  of  lad- 
ing, drawn  on  the  conslsnee  of  cer- 
tain lumber  to  be  delivered  on  pay- 
ment of  the  draft  and  which  plaintiff 
alleged  that  defendant  had  delivered 
without  such  payment,  defendant 
could  show  that  the  lumber  was  so 
inferior  to  the  lumber  contracted  for 
that  the  payments  already  made  cov- 
ered the  value  of  the  entire  amount 
shipped,  and  that  there  was  there- 
fore no  balance  due  plaintiff.  Stearns 
V.  Grand  Trunk  R.  Co..  148  Mich.  271. 
Ill  NW  769. 

[b]  Wlten  th»  oarrler  oolleota  otily 
put  of  tbe  amoimt  dae,  but  remits 
all  that  Is  collected,  the  consignor 
has  no  right  to  apply  such  payment 
to  other  Indebtedness  due  htm  from 
the  consignee,  but  must  credit  it  to 
the  particular  shipment  in  which  it 
was  collected  so  as  to  relieve  the 
company.  American  Express  Co.  v. 
Lesem,  39  111.  S12. 

[c]  Wliere  a  corpse  was  shipped 
"by  an  wdertiAker  In  a  casket  0.  o.  D., 
the  carrier  u-as  not  liable  to  the 
undertaker  for  allowing  the  corpse 
to  be  taken  from  the  casket  without 
payment  of  charges,  as  It  would  be 
against  nubile  policy  to  require  the 
return  of  the  corpse.  American  Ex- 
press Co  V.  Eppiy.  5  Oh.  Dec.  (Re- 
print) 337,  4  AmLRec  672. 

41.  Southern  R.  Co.  v.  Kinchen. 
103  Oa.  186.  29  SE  816. 

[a]  Thns  (1)  where  consignors 
deliver  goods  to  a  common  carrier 
with  directions  to  notify  a  third  per- 
son and  to  deliver  to  him  on  his 
presentation  of  the  bill  of  lading  and 
payment  of  the  draft,  and  the  car- 
rier delivers  the  goods  before  pay- 
ment of  the  draft  and  without  pres- 
entation of  the  bill  of  lading,  but 
afterward  the  consignors  treat  di- 
rectly with  such  party,  accepting  a 
part  of  the  purchase  money  in  cash, 
and  taking  a  check  for  the  balance 
which  was  not  paid,  the  consignors 
by  treating  directly  with  the  party 
receiving  the  goods  waived  any  right 
they  might*  have  against  the  carrier. 
Callaway  v.  Southern  R.  Co.,  126  Qa. 
192,  55  SE  22.  To  same  efTect  South- 
ern R.  Co.  V.  Kinchen.  103  Ga.  186. 
29  SE  816.  (2)  The  act  of  the  car- 
rier in  delivering  goods  aent  C.  O.  D. 
to  the  consignee  before  payment  on 
Inspection  Is  ratified  by  the  con- 
signor, when  it  receives  the  goods 
back  for  alterations  In  compliance 
with  demands  made  by  the  con- 
signee. This  amounts  to  a  waiver  of 
any  claim  to  hoM  the  carrier  liable 


for  having  delivered  the  goods  with- 
out exacting  payment  uncondition- 
ally, and  an  admission  that  the  con- 
signee had  the  right  to  Inspect  the 
goods  before  absolute  payment. 
Brooks  v.  American  Express  Co.,  14 
Hun  (N.  T.)  364. 

[b]  Waiver  by  consignor  of  col- 
Isetloa  In  money. — ^A  carrier  deliv- 
ered goods  sent  C.  O.  D.  to  the  con- 
signee, and  accepted  as  payment  of 
the  price  the  consignee's  check  which 
was  delivered  to  the  consignor  and 
transmitted  by  him  for  collection, 
but  was  returned  protested.  In  an 
action  against  the  carrier  It  was  held 
that  the  unconditional  acceptance  of 
the  check  by  the  consignor  was  a 
waiver  of  a  collection  in  money  and 
a  ratification  of  the  carrier's  act  In 
receiving  it.  and  that  he  could  not 
recover;  and  It  was  Immaterial 
whether  or  not  the  consignee  had 
money  in  the  bank  at  the  time  of  ac- 
cepting the  check  which  was  subse- 
quently withdrawn.  Rathbun  v.  Citi- 
zens' Steamboat  Co.,  76  N.  T,  376,  32 
AmR  821,  67  HowPr  191.  Compare 
Walker  v.  Walker.  5  Heisk.  (Tenn.) 
426. 

[c]  AntboTity  of  oonslgnor'a  agent 
to  waive  O.  O.  D. — Where  a  principal 
ships  goods  C.  O.  D.,  and  the  carrier, 
on  the  written  direction  of  the 
shipper's  agent,  delivers  without  col- 
lecting. It  IB  a  question  for  the  Jury 
whether  the  mark  "C.  O.  D."  was 
notice  of  want  of  authority  In  the 
agent  to  direct  a  different  delivery. 
Daylight  Burner  Co.  v.  Odltn,  61  N. 
H.  56,  12  AmR  45. 

4a.  Southern  Express  Co.  v.  Grace, 
109  Ml9S.  268,  67  S  172;  Wilson  v. 
Elliott,  57  N.  H.  316;  Lyons  v.  Hill. 
46  N.  H.  49.  88  AmD  189:  Herrlck  v. 
Gallagher,  00  Barb.  (N.  T.)  566.  See 
also  Aaron  v.  Adams  Express  Co..  11 
Oh.  Dec.  (Reprint)  500,  27  CincLBul 
183  (where  it  was  said  thai  the  car- 
rier may  permit  inspection,  and  that 
so  to  do  will  not  constitute  a  de- 
livery binding  the  carrier  to  return 
the  money  to  the  consignor). 

43.  Lyons  v.  Hill,  46  N.  H  49,  88 
AmD  189. 

[a]  Bejeotlon  by  consignee. — 
Where  goods  are  shipped  C.  O.  D,  the 
consignee  Is  entitled  to  a  reasonable 
opportunity  to  inspect  the  goods  be- 
fore he  accepts  them,  and  the  carrier 
Is  not  liable  for  the  value  of  the 
goods  for  allowing  such  inspection 
which  resulted  in  the  rejection  of 
the  goods.  Southern  Express  Co.  v. 
Grace,  109  Miss.  268.  68  S  172. 

44.  See  Lyon  v.  Barrett,  98  Misc. 
41.  156  NTS  461  (where  It  was  held 
on  the  facte  that  the  carrier  was  not 
negligent  In  the  manner  of  allowing 
ihe  examination). 
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were  put  up  and  sealed  in  his  preBence  and  for- 
warded to  him  by  his  directions.*  And  if  the  con- 
stg'nor  forbids  the  consignee  to  inspect  the  contents 
of  the  package  until  payment  is  made,  it  is  the 
duty  of  the  carrier  to  obey  the  instruction,  and 
if  in  violation  of  such  instruction  it  permits  the 
examination  of  the  contents,  and  the  consignee  re- 
fuses without  cause  to  receive  the  goods  and  to 
pay  the  sum  required,  the  company  is  liable  to  the 
consignor  for  damages."  Where  the  carrier  is  di- 
'  rected  not  to  permit  an  inspection,  it  incurs  no 
liability  by  returning  (he  goods  to  the  consignor 
OB  refusal  of  the  consignee  to  accept  the  goods 
without  examination.^^  , 

Beasonalile  time  to  conrignee  to  accept  and  to 
pay  for  goods.  The  carrier  must  allow  the  con- 
signee a  reasonable  time  in.  which  to  accept  the 
goods  and  to  pay  the  amount  due  on  them,  and 
it  is  liable  for  damages  for  an  immediate  i«tum 
of  the  goods  to  the  consignor  without  allowing  for 
delay  in  payment." 

Frand  of  consignee.  Where  goods  sent  C.  0.  D. 
are  fraudulently  obtained  from  the  express  com- 
pany by  the  consignee  without  payment  therefor, 
he  acquires  no  title  thereto  and  the  express  com- 
pany is  entitled  to  a  recovery  of  the  goods.* 

J^nd  on  consignee.  The  shipping  of  goods 
C.  O.  D.  cannot  be  made  use  of  for  purposes  of 
fraud;  and  where  it  appears  that  the  sending  of 
any  goods  marked  at  a  particular  price  Is  a  clear 
fraud  on  the  consignee,  the  carrier  may  return  the 
money  paid  by  the  consignee,  without  incurring 

XV.   SEIZUBE  OF  aOODS  n2n>EB  IiEaAI. 

400]  A.  In  General.  Although  there  is  some 
authority  to  the  contrary,°*  the  general  rule  is  that, 
where  the  goods  are  taken  from  the  possession  of 
the  carrier  by  due  legal  process  ap;ain8t  the  owner, 
the  carrier,  subject  to  certain  limitations  hereafter 

45.  Wilson    V.   Elliott.   B7   N.  H. 

46.  Herrick  v.  Oallagher,  60  Barb. 
(N.  T.)_666. 

47.  WUtse  V.  Barnes.  46  Iowa  210. 

48.  Hasse  v.  American  Bxpresa 
Co.,  94  Mich.  133,  C3  NW  918,  34  Am 
SR  328;  Great  Western  R.  Co.  v. 
Crouch.  3  H.  &  N.  183,  1B7  Reprint 
437.  And  see  Layton  v.  Charleston, 
etc.,  R.  Co..  90  B,  C.  323,  72  SK  988 
(holding  that,  where  a  shtpment  Is 
made  "order  notify,"  the  consignee  is 
entitled  to  a  reasonable  time  after 
arrival  in  nhlch  to  obtain  and  to 
produce  the  bill  of  lading). 

49.  American    Merchants'  Union 
Express  Co.  v.  Wtllsie,  79  111.  92. 

60.  Herrick  v,  Gallagher,  60  Barb. 
(N.  T.)  666.  See  also  Hardy  v. 
American  Express  Co.,  182  Mass.  328. 
65  NB  375,  69  L<RA  731  (holding  that, 
where  goods  were  sent  C.  O,  D.  at 
the  consignor's  risk,  and  the  car- 
rier's agent  Itnew  that  they  showed 
Blgna  of  wet  damage,  it  was  his 
duty  to  disclose  such  fact  to  the  con- 
signee before  demanding  and  receiv- 
ing payment  therefor;  and  that  the 
fact  that  the  company  had  remitted 
the  purchase  price  to  the  consignor 
before  receiving  notice  from  the  con- 
signee that  the  goods  were  worthless 
did  not  relieve  It  from  liability,  if 
the  notice  wu  within  a  reasonable 
time). 

51.  Ind. — Adams  Express  Co.  v. 
Dornell,  31  Ind.  20.  99  AmD  B82. 

Mich. — Hasse  v.  American  Express 
Co.,  «4  Mich.  133.  63  NW  918,  34  Am 
SR  328. 

N.  T.— Weed  V.  Barney.  45  N.  T. 
844.  S  AmR  96;  Grossman  v.  Fargo, 
6  Hun  SlO;  Gibson  v.  American  Mer- 
chants' Union  Express  Co.,  1  Hun  387. 


any  liability  to  the  consignor  therefor.  And  it 
seems  that  if  the  fraud  is  clear  and  is  discovered 
before  the  money  has  left  the  carrier's  hand,  it 
is  the  carrier's  duty  to  return  the  money  to  the 
consignee." 

Liability  as  warehouseman.  Where  the  trans- 
portation of  goods  sent  C.  O.  D.  has  been  com- 
pleted and  notice  given  to  the  consignee  and  a 
reasonable  time  allowed  him  for  the  removal  of 
the  goods,  the  liability  of  the  carrier  as  such  is 
at  an  end  and  the  less  striiu^nt  liability  of  ware- 
houseman commences.'*  Such  also  is  the  liability 
of  the  carrier  where  the  consignee  refuses  to  ac- 
cept the  goods.*" 

I>Dt3r  to  notify  the  consignor  of  failnre  at  refiosal 
to  MOBiBit.  Ordinarily  it  is  the  duty  of  the  carrier 
to  give  notice  to  the  consignor  of  the  failure  or 
refusal  of  the  consignee  to  acccfpt  and  to  pay  for 
the  goods."  But  it  has  been  held  that  where  there 
has  been  no  absolute  refusal  to  accept  the  goods, 
and  the  consignee  has  promised  to  call  for  the  goods 
and  to  take  them  away  within  a  short  time,  the 
carrier  is  not  chargeable  with  n^ligence  in  failing 
to  give  immediate  notice  to  the  consignor  of  a 
delay  in  the  acceptance  of  the  goods." 

Oarrier  is  liable  for  breach  of  contract  and  not 
for  conversion  where,  after  having  received  a 
C.  0.  D.  shipment  for  trausjportation,  it  returns  it 
to  the  place  of  origin  and  ofccrs  to  deliver  it  to  the 
shipper  on  payment  of  the  return  charges,  bccanse 
of  a  statute  prcventii^  it  from  making  delivery 
without  paying  a  heavy  occupation  taz.'*^ 

PROCESS  AS  EXCUSE  FOB  NONDSIJVEBT<» 

enumerated  in  this  section,  is  excused  from  further 
liability,  it'  it  acts  in  good  faith  and  without  negli- 
gence in  surrendering  the  goods,  and  such  sur- 
render on  the  part  of  the  carrier  does  not  amount 
to  conversion."    The  remedy  of  the  consignee,  if 

of  possession  of  the  goods  as  against 
the  sherltr  and  could  have  Interposed 
In  the  replevin  suit,  ami  had  an  im- 
mediate trial  of  the  right  of  the 
.sheriff  to  take  them  from  hta  pos- 
session." NefU  V,  Rogers  Bros.  Prod- 
uce Co.,  41  W.  Va.  37.  58.  33  SE  702. 

67.  U.  S. — Slles  V.  Davis.  1  Black 
101,  17  L.  ed.  33;  Lemont  v.  New- 
York,  etc..  R.  Co.,  28  Fed.  920. 

Ga. — Southern  R.  Co.  v.  Heymann. 
118  Ga.  616.  46  SK  491  [rev  on  other 
grounds  208  U.  S.  270.  27  SCt  104.  51 
ed.  178.  7  AnnCas  11301;  Savannah, 
etc..  R.  Co.  V.  Wilcox.  48  Ga.  432; 
Wallace  v.  Matthews,  39  Ga.  617.  99 
AmD  473. 

Ind. — Ohio,  etc.,  R.  Co.  v.  Tohe.  51 
Ind.  181.  19  AmR  727;  Malott  v. 
Johnson.  37  Ind.  A.  678,  77  NE  8«6; 
Indiana,  etc.,  R.  Co.  v.  Doremeyer, 
20  Ind.  A.  605,  50  NE  497,  67  AmSR 
264. 

Mass. — Clifford  v.  Brockton  Transp. 
Co.,  214  Mass.  466,  468,  101  1092, 
AnnCasl914B  909  and  note  [clt  Cyc]: 
French  v.  Star  Union  Tranap.  Co., 
134  Ma«s.  288;  KlfT  v.  Old  Colony, 
etc.,  R.  Co.,  117  Mass.  591.  19  AmR 
429;  Adnma  v.  Scott.  104  Mass. 
164. 

Mich. — PIngree  v.  Detroit,  etc,  R, 
Co..  66  Mich.  143,  33  NW  298,  11  Am 
SR  479. 

Minn. — Mer*  v.  Chicago,  etc.,  R. 
C.O..  86  Minn.  33.  90  NW  7. 

Mo.— I-,anda  v.  Hoick,  129  Mo.  66S. 
31  SW  900,  50  AmSR  459;  McAIIster 
V.  Chicago,  etc.,  R.  Co.,  74  Mo.  361; 
nancleer  v.  Atchison,  etc..  R.  Co.,  (A.) 
179  SW  800;  Letts-Spencer  Grocery 
Co.  V.  Missouri  Pac.  R.  Co..  138  Mo. 
A.  352,  122  SW  10;  Whittemore  v- 
Sills,  76  Mo.  A.  248. 

N.  H.— Hett  V.  Boston,  etc..  R.  Co.. 


Wis. — Marshall  v.  American  Ex- 
press Co.,  7  Wis.  1,  73  AmD  381. 

Eng. — Storr  v.  Crowley,  McClell.  & 
Y.  12S. 

[a]  A  fortiori  tUs  Is  so  where 
the  contract  of  carriage  contalnti  an 
express  provision  to  that  effect. 
Pacific  Express  Co.  v.  Wallace,  60 
Ark,  100.  29  SW  82. 

53.  American  Express  Co.  v. 
Greenhalgh.  80  111.  68. 

63.  American  Merchants'  Union 
Express  Co.  V.  Wolf,  79  111.  430; 
American  Express  Co.  v,  Wettstein. 
28  111.  A.  96:  Hasse  v.  American  Ex- 
press Co.,  94  Mich.  133,  53  NW  918, 
34  AmSR  338;  Kremer  v.  Southern 
Express  Co.,  6  Coldw.  (Tenn.)  366. 

H.  Weed  v,  Bamty,  46  N.  T.  844, 
6  AmR  96;  Grossman  v.  Fargo,  6 
Hun  (N.  Y.)  310. 

54^'".  Rosenberger  v.  Pacific  Ex- 
press'Co.,  258  Mo.  97.  167  SW  429. 

65.  See  generally  Attachment  [4 
Cyc  368]. 

Delay  dna  to  oompUano*  witli  law 
M  ezonae  for  fallnxa  to  tnuisport 
withia  reMMiiable  tlm*  see  Infra  S 
417. 

Stisnre  under  lugtl  proMsa  as  «x- 
oue  for  Bondellverr  of  ffoodv  slipped 

1>7  water  see  Shipping  136  Cyc  242]. 

58,  Ncill  v.  Rogers  Bros.  Produce 
Co..  41  W.  Va.  37.  23  SE  702. 

[a]    mala  In  West  Tlrgtnla. — It  is 

no  defense  to  a  claim  of  the  con- 
signee that  the  goods  have  been  at- 
tached or  Relzea  by  virtue  of  any 
Judicial  process.  The  contract  of  the 
carrier  is  that  It  will  deliver  the 
goods,  in  good  order  and  nnnditlon. 
to  the  shipper  or  to  his  assigns.  He 
thus  guarantees  to  protect  the  pos- 
session of  the  shipper  and  his  as- 
signs.  It  is  said:  ''He  had  the  right 
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he  can  show  title  in  himself,  is  not  against  the 
carrier  but  against  the  officer  who  has  wrongfully 
seized  the  goods,  or  against  the  party  instituting 
the  proceedings  under  which  the  seizure  was  made, 
if  he  directed  the  seizure.**  However,  in  order  to 
protect  the  carrier,  it  is  necessary  that  the  seizure 
be  made  without  the  procurement  or  connivance  of 
the  carrier,^  and  that  the  process  under  which  the 
seizure  is  made  shall  be  apparently  valid  on  its 
face."  It  is  the  duty  of  the  carrier  to  exercise 
due  diligence  to  ascertain  whether  the  process  is 
in  fact  legal."  If  the  process  is  void  on  its  face, 
it  affords  no  protection.^  So,  where  the  carrier 
surrenders  the  goods  under  legal  process  it  should, 
to  relieve  itself  from  liability,  at  once  notify  the 

69  N.  H.  139.  44  A  910:  Johnson  v. 
Grand  Trunk  R.  Co.,  44  N.  H.  626. 

N.  M. — MacVeash  v,  Atchison,  etc., 
R.  Co..  3  N.  M.  205,  6  P  457. 

N.  Y. — Barnard  v.  Kobbe,  B4  N.  T. 
516:  Bliven  v.  Hudson  River  R.  Co.. 
36  tJ.  T.  403,  2  Transcr.  A.  179;  Liv- 
ingston V.  Miller,  48  Hun  232,  16 
NYSt  71;  Van  Winkle  v.  U.  S.  Mall 
SS.  Co..  37  Barb.  122:  Mierson  v. 
Hope.  32  N.  Y.  Super.  561;  Bates  v. 
Stanton,  8  N.  Y.  Super.  79;  Edson  v. 
Weston,  7  Cow.  278. 

Oh, — ^Baltimore,  etc ,  R.  Co.  v. 
0'I>onneU,  49  Oh.  St.  489,  32  N£:  476, 
34  AmSR  579,  21  LRA  117. 

Or. — Jewett  v.  Olsen,  18  Or.  419.  23 
P  262.  17  AmSR  745. 

See  Florence,  etc.,  R.  Co.  v.  Radet- 
Sky.  62  Colo.  479,  122  P  791. 

[a]  Th*  MMCOB  (1)  la  that  "the 
carrier  is  deprived  of  the  possession 
of  the  property  by  a  superior  power, 
the  power  of  the  state — the-  vis 
major  of  the  cfvil  law — and  in  all 
things  as  potent  and  overpowering, 
as  far  as  the  carrier  Is  concerned,  as 
If  it  were  the  "act  of  God  or  the  pub- 
lic enemy.'  In  fact,  it  amounts  to 
the  same  thing;  the  carrier  Is  equally 

S>werless  in  the  grasp  of  either.** 
hlo,  etc..  R.  Co.  V.  Yohe,  51  Ind.  181. 
184.  19  AmR  727.  (2)  Like  every 
other  person  the  carrier  Is  bound 
both  by  duty  and  necessity  to  respect 
and  yield  to  the  paramount  public 
authority  In  power  at  the  place  where 
the  undertaking  is  to  be  performed. 
Savannah,  etc.,  R.  Co.  v.  Wilcox.  48 
Ga.  432. 

[b]  Th»  ••mata  of  the  oarriar 
an  not  rv^nSred  to  reKlst  tlw  olBow 

or  to  attempt  to  decide  the  question 
of  law  themselves,  his  apparent  au- 
thority to  seize  the  goods  being  the 
highest  form  of  tIs  major.  Dandger 
V.  Atchison,  etc.,  R.  Co.,  (Mo.  A.)  179 
SW  800. 

68.  Stiles  V.  Davis,  1  Black  (IT. 
S.)  101.  17  L.  ed.  33. 

59.  American  Express  Co.  v.  Mul- 
llns,  212  U.  S.  311.  29  SCt  381,  53  L. 
ed.  525,  15  AnnCas  536;  Robinson  v. 
Memphis,  etc.,  R.  Co.,  16  Fed.  67; 
Ohio,  etc.,  R.  Co.  v.  Yohe,  51  Ind. 
181,  19  AmR  727;  Perkett  v.  Manis- 
tee, etc.,  R.  Co.,  175  Mich.  253.  141 
NW  607;  Martorana  v.  Baltimore, 
etc.,  R.  Co.,  89  Misc.  278,  277,  151 
NTS  840. 

"Only  in  the  event  that  the  carrier 
could  show  that  he  yielded  custody 
to  the  true  owner,  could  he  justify 
any  delivery  through  consent  or  con- 
nivance on  his  part,  or  otherwise 
than  through  a  Judicial  determina- 
tion In  which  he  had  maintained  the 
consignee's  Interests  or  had  season- 
ably called  on  the  consignee  to  main- 
tain them."  Martorana  v.  Baltimore, 
etc.,  R,  Co.,  supra, 

[a]  Thus  the  seizure  of  goods  in 
the  hands  of  the  terminal  carrier, 
under  an  attachment  sued  out  by  the 
buyer.  Is  no  defense  to  an  action 
against  the  terminal  carrier  for  fail- 
ure to  deliver,  where  the  terminal 
carrier  made  default  In  illegally 
stopping  the  car,  at  the  buyer's  In- 
stance, short  of  destination  and  in 
permitting  an  Inspection  unauthor- 
ized by  the  bill  of  ladlny.  Perkett 
V.  Manistee,  etc.,  R.  Co.,  17E  Mich. 
253,  141  NW  «07. 


owner  of  the  fact,"*  in  order  that  it  may  make  a 
proper  defense,"  the  essence  of  the  requirement 
being  notice  before  sale  —  notice  in  time,  so  that 
the  consignee  may  seasonably  assert  and  fully  pro- 
tect all  his  interests,**  and  on  the  failure  of  the 
carrier  to  give  such  notice,  it  either  becomes  abso- 
lutely liable  or  assumes  the  burden  of  proving  the 
regularity  of  all  proceedings  on  which  the  goods 
were  taken,^  unless  it  can  show  that  the  owner 
had  actual  knowledge  from  other  sources  in  due 
time  to  assert  his  rights,"  or  unless,  under  the  cir- 
cumstances of  the  particular  case,  no  notice  could 
possibly  have  given  the  consignors  an  opportunity 
to  protect  themselves."  If  the  carrier  has  failed 
to  give  timely  notice  to  the  owner,  it  is  not  pro- 


60.  Gibbons  v.  Farwell,  63  Mich. 
344,  29  NW  855.  6  AmSR  301:  Auto- 
matic Merchandising  Co.  v.  Delaware, 
etc..  Co..  233  Pa.  581,  82  A  939. 

ex.  Georgia  Southern,  etc.,  R.  Co. 
V.  Knight,  11  Ga.  A.  439,  75  SE  823. 

62.  Ga. — Oeorgla  Southern,  etc.,  R. 
Co.  v.  Knight,  11  Ga.  A.  489,  7S  SE 
823. 

Minn. — Merz  v.  Chicago,  etc.,  R. 
Co.,  86  Minn.  33.  90  NW  1. 

Mo. — NIckey  v.  St.  Louis,  etc.,  R. 
COy  35  Mo.  A.  79. 

Pa — Automatic  Merchandising  Go. 
V.  Delaware,  etc.,  Co.,  46  Pa.  Super. 
648. 

S.  C. — Kohn  V.  Richmond,  etc.,  R. 
Co..  37  S.  C.  1,  16  SE  376,  34  AmSR 
726  and  note,  24  LRA  100. 

[a]  Thus,  (1)  delivery  by  a  car- 
rier, on  demand  of  an  officer  levying 
an  attachment,  where  the  attachment 
was  on  a  printed  form  on  which  ap- 
peared a  form  for  bond  not  filled  out, 
without  inquiry  as  to  whether  a  bond 
had  been  given,  does  not  protect  the 
carrier  from  liability  to  the  owner  of 
the  goods.  Georgia  Southern,  etc.,  K. 
Co.  V.  Knight,  ll  Ga.  A.  489.  75  SE 
823.  (2)  A  carrier  by  its  bill  of  lad- 
ing exempted  itself  from  liabiUty  for 
loss  caused  by  "the  authority  of  the 
law."  Act  July  12,  1842  (P.  L.  339) 
3  28,  provides  that  an  "attachment 
shall  be  made  returnable  not  less 
than  2  nor  more  than  4  days  from 
date  thereof,"  Act  June  13,  1874  (P. 
L.  285),  provides  that  a  carrier  shall 
not  be  liable  for  goods  taken  from  Its 
possession  "by  writ  of  attachment, 
replevin  or  other  legal  process."  It 
was  held  that  a  carrier  was  liable 
for  goods  taken  from  Its  possession 
under  a  writ  of  attachment  In  which 
the  return  day  was  flxed  seven  days 
after  the  date  of  the  writ,  such  writ 
showing  upon  its  face  that  it  was  Il- 
legal. Automatic  Merchandising  Co. 
v.  Delaware,  etc.,  Co.,  46  Pa.  Super. 
648  raff  233  Pa.  581.  82  A  939]. 

[b]  SBmand  tj  the  mortgagM  Is 
not  such  legal  process  as  will  render 
the  carrier  liable  for  conversion  on 
refusal  to  deliver  the  goods  in  pur- 
suance of  such  demand.  Kohn  v. 
Richmond,  etc..  R.  Co.,  37  S.  C.  1,  16 
SE  376,  34  AmSR  726.  24  LRA  100. 

[c]  Telegram  Olreotlng  flelsnre 
under  wrtt.— Where  a  common  car- 
rier surrenders  mules  in  transporta- 
tion to  a  person  who  exhibits  only  a 
telegram  from  a  sheriff,  directing 
him  to  seize  the  mules  under  a  writ 
of  attachment,  alleged  to  be  In  the 
sheriff's  hands,  the  carrier  will  be 
liable  to  the  shipper  In  damages,  for 
negligence,  whether  there  is  a  con- 
tract in  limitation  of  such  a  liability 
or  not.  And  the  liability  will  not  be 
released  by  the  subsequent  appear- 
ance of  tho  sheriff  and  his  actual 
levy  of  the  attachment  on  the  mules. 
NIckey  v.  St.  Louis,  etc.,  R.  Co.,  35 
Mo.  A.  79. 

63.  U.  S. — American  Express  Co, 
v.  Mulllns,  212  U,  S.  311,  29  SCt  381, 
53  L.  ed.  525.  15  AnnCas  536:  The 
M.  M.  Chase.  37  Fed.  708;  Robinson 
V.  Memphis,  etc.,  R,  Co..  16  Fed.  B7. 

Ga. — Southern  Express  Co.  v.  Sot- 
tile.  134  Ga.  40.  47,  67  SE  414,  28 
LRANS  139  and  note  [auot  Cyc]. 

111. — Illinois  Cent.  R.  Co.  v.  Frank- 
enberg,  64  111.  88,  5  AmR  92;  Penn- 


sylvania Co.  V.  Canadian  Pac.  R.  Co.. 
107  111.  A.  886. 

fiid. — Ohio,  etc.,  R  Co.  v.  Yohe.  51 
Ind.  181,  19  AmR  727. 

Iowa, — Furman  v.  Chicago,  etc.  R, 
Co..  67  Iowa  42,  10  NW  272. 

Minn. — Merz  v.  Chicago,  etc.,  R. 
Co.,  86  Minn.  33,  90  NW  7;  Thomas 
V.  Northern  Pac.  Express  Co..  73 
Minn.  186,  75  NW  1120. 

Mo. — Danciger  v.  Atchison,  etc.,  R. 
Co..  (A.)  179  SW  800. 

N.  M, — MacVeagh  v.  Atchison,  etc., 
R.  COy.  3  N,  M,  205,  5  P  457. 

N.  Y. — Bliven  v,  Hudson  River  R. 
Co.,  36  N.  Y.  403.  2  Transcr.  A.  179; 
Martorana  v.  Baltimore,  etc.,  R.  Co., 
89  Misc.  272,  161  NYS  840;  Spiegel  v. 
Pacific  Mall  Steamship  Co.,  26  Misc. 
414,  56  NYS  171. 

N.  D. — Taugher.  v.  Northern  Pac. 
R.  Co..  21  N.  P.  111.  129  NW  747. 

Pa. — Frank  v.  New  Jersey  Cent.  R. 
Co  .  9  Pa.  Super.  129. 

64.  Martorana  v.  Baltimore,  etc., 
R.  Co.,  89  Misc.  272.  151  NYS  840. 
And  cases  supra  note  63. 

65.  The  Chase,  37  Fed,  708  (hold- 
ing that  notice  on  the  third  day  after 
seizure  Is  Insufllciont) ;  Robinson  v. 
Mdmphla,  etc.,  R.  Co..  16  Fed.  57 
(holding  that  notice  must  be  im- 
mediate); Ohio,  etc.,  R,  Co.  v.  Yohe, 
51  Ind.  181,  19  AmR  727  (holding 
that  notice  must  be  immediate);  Fur- 
man  V.  Chicago,  etc.,  R.  Co.,  57  Iowa 
42,  10  NW  272.  81  Iowa  540,  46  NW 
1049  (holding  that  notice  must  be  lm~ 
mediate  or  in  time  to  permit  as- 
sertion of  title  before  the  goods  are 
sold  under  the  writ);  Bliven  v.  Hud- 
son River  R.  Co..  36  N.  Y,  403,  2 
Transcr.  A.  179  (holding  that  notice 
must  be  prompt,  and  that  notice  on 
the  same  day  Is  sufllcient);  Mar- 
torana V.  Baltimore,  etc.,  R.  Co.,  89 
Misc.  272,  151  NYS  840. 

[a]  Twanty-fonr  Ixonni'  Aelar  ia 
giyi£g  notice  was  held  not  preju- 
dicial. Prank  v.  New  Jersey  Cent. 
R.  Co.,  9  Pa.  Super.  129. 

66.  V.  S. — Robinson  v.  Memphis, 
etc.,  R.  Co.,  16  Fed.  57. 

Cal. — Horn  v.  Corvarubias,  51  Cal. 
524. 

Minn. — Merz  v.  Chicago,  etc.,  R. 
Co,  86  Minn.  33,  90  NW  7. 

Mo. — Danciger  v.  Atchison,  etc.,  R. 
Co.,  (A.)  179  SW  800, 

N,  D, — Taugher  v.  Northern  Pac. 
R.  Co,,  21  N.  D.  111.  129  NW  747. 

Or, — Jewett  v.  Olsen,  18  Or.  419,  21 
P  262,  17  AmSR  74B. 

67.  Robinson  v.  Memphis,  etc.,  R. 
Co.,  16  Fed.  57;  Furman  v.  Chicago, 
etc.,  R.  Co.,  57  Iowa  42.  10  NW  272, 
81  lows.  540.  46  NW  1049.  See  also 
Southern  Express  Co.  v.  Sottile.  134 
Ga.  40,  67  SE  414,  28  LRANS  139 
(holding  that  if  the  consignor  has 
actual  notice  of  the  seizure,  in  time 
to  bring  an  action  4o  recover  the 
goods  under  the  provisions  of  the 
law  by  virtue  of  which  they  were 
seized,  this  will  be  sufficient). 

[a]  XTotloe  to  owner's  husband. — 
Where  the  goods  were  delivered  to 
the  carrier  oy  the  husband  of  the 
owner,  it  was  held  that  notice  to 
such  husband  was  sufRolent.  Fur- 
man V.  Chicago,  etc,  R.  Co..  57  Iowa 
42.  10  NW  272,  81  Iowa  540,  46  NW 
1049. 
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tected  by  the  fact  that  the  writ  is  regular  on  its 
face,  if  it  is  void  in  law.**  However,  if  the  notice 
is  promptly  and  properly  given,  an  action  for  con- 
version will  not  lie,"  for  the  carrier  has  a  right 
to  presume  that  the  party  notified  will  attend  to 
his  property  and  protect  it  in  the  suit;^^  and  no 
duty  rests  on  the  carrier  to  defend  the  suit  or  to 
exert  itself  to  save  the  goods,  where  seasonable 
notice  has  been  given  the, owner."  But  if  the  goods 
are  not  actually  taken  from  the  carrier,  legal 
process  will  furnish  no  excuse  for  failure  to  trans- 
port or  to  deliver."  Furthermore  a  carrier  will  be 
liable  for  failure  to  deliver,  in  case  the  goods  were 
not  subject  to  seizure;  as,  for  instance,  where  the 
goods  were  seized  under  process  against  one  not 
the  owner,"  or  where  the  goods  cannot  be  lawfully 
attached  on  ibesne  process.^'' 

401]  B.  Seizure  under  Police  Regulations. 
Although  there  is  some  authority  to  the  contrBry,^^ 
according  to  the  weight  of  authority,  a  common 
carrier  is  not  liable  it  the  goods,  without  its  fault. 


become  obnoxious,  under  a  statute  or  r^ulation 
promulgated  under  the  police  power  of  the  state, 
and  are  seized  or  destroyed  by  its  authority."  And 
if  the  officer  has  authority  to  seize  the  goods,  the 
carrier  is  protected,  although  the  officer  thereafter 
wrongfully  destroys  the  goods;"  his  act  of  destroy- 
ing the  goods  is  his  own  act  with  which  the  carrier 
has  nothing  to  doj^  And  the  fact  that  the  statute 
under  which  the  goods  are  seized  is  unconstitu- 
tional will  not  render  the  carrier  liable,  if,  at  the 
time  of  the  seizure,  the  statute  had  not  been  judi- 
cially declared  unconstitutional.**  While  the  car- 
rier may  appear  in  court  and  contest  for  the  right- 
fulness of  its  possession,  it  is  not  bound  to  do  so, 
but  may  notify  the  owner  of  the  property  and  call 
on  him  to  carry  on  the  litigation.^*  However,  as  in 
the  case  of  goods  seized  under  attachment  or  exe- 
cution, in  order  to  protect  tlie  carrier,  it  is  neces- 
sary that  the  seizure  be  made  without  the  procure- 
ment or  contrivance  of  the  carrier,*^  that  the  pro- 
ceeding or  process  under  which  it  was  made  appear 


Co.,  (Mo.  A.)  179  SW  800  (where  in- 
toxicating liquors  were  destroyed 
within  a  few  minutes  after  they  were 
seized  and  taken  away). 

6S.  TauEher  v.  Northern  Fac.  R. 
Co..  21  N.  D.  Ill,  129  NW  747. 

n.  Merz  V.  Chicago,  etc..  R.  Co., 
86  Minn.  33.  90  NW  7. 

71.  Savannah,  etc.,  R.  Co.  v.  Wil- 
cox, Ga.  432;  Merz  v.  Chicago,  etc., 
R.  Co.,  86  Minn.  33,  90  NW  7. 

[al  Whtre  nsltlter  coulgiior  nor 
oouiffite*  make*  ml7  nsponsB  to  th* 
aotlo*,  the  carrier  may  presume  that 
they  have  abandoned  the  property  as 
subject  to  seizure  under  the  process. 
Savannah,  etc.,  R.  Co.  v.  Wilcox,  48 
Qa.  482. 

72.  Savannah,  etc..  R.  Co,  v.  Wil- 
cox, 48  Ga.  432:  Cleveland,  etc.,  R. 
Co-  V.  Anderson  Tool  Co.,  180  Ind.  453, 
458,  103  NE  102,  49  L.RANS  749,  Ann 
CaslSlSB  1217:  Furman  v.  Chicaeo, 
etc..  R.  Co..  81  Iowa  B40,  46  NW 
1049;  McVeagh  v.  Atchison,  etc.,  R. 
Co..  3  N.  M.  205,  fi  P  467. 

'If  the  property  is  taken  from  it 
by  proceealniEB  at  law.  it  then  be- 
comes In  custody  of  the  law.  and  the 
carrier  la  under  no  duty  to  defend 
the  action,  or  incur  expense  or  lia- 
bility, further  than  to  notify  the  con- 
signor, and  to  see  that  the  proceed- 
ings by  which  it  is  taken  are  regular, 
and  wait  until  the  matter  is  adjudi- 
cated. If  the  consignor  fails  to 
come  in  on  notice  and  defend  the  ac- 
tion, the  carrier  is  relieved,  provided 
the  proceedings  are  regular,  and  it 
acta  on  the  adjudication  made." 
Cleveland,  etc..  R.  Co.  v.  Anderson 
Tool  Co..  supra. 

73.  Robinson  v,  Memphis,  etc.,  R. 
Co..  16  Fed.  B7;  The  Wary  Ann 
Guest,  IG  P.  Cas.  No.  9.197.  Olcott 
498;  Western,  etc..  R.  Co.  v.  Ohio 
Valley  Banking,  etc.,  Co..  107  Ga.  612. 
33  SB  821;  Faust  v.  South  Carolina 
R.  Co.,  8  S.  C.  118. 

74.  U.  8. — The  Mary  Ann  Guest. 
IB  P.  Caa.  No.  9,196.  1  Blatchf.  358. 

Ind.~Slmpson  v.  Dufour.  126  Ind. 
322.  26  NIS  69,  22  AmSH  590. 

Maas.— Edwards  v.  White  Line 
Transit  Co..  104  Mass.  159,  6  AmR 
213. 

Mich.— Walker  v.  Detroit,  etc.,  R. 
Co..  49  Mich.  446,  IS  NW  812. 

"W'is. — Wella  v.  American  Express 
Co..  55  Wis.  23.  11  NW  537.  12  NW 
441.  42  AmR  695. 

75.  Klff  v.  Old  Colony,  etc..  R.  Co.. 
117  MasB.  591,  19  AmR  429  (holding 
that,  where  the  statuta  prohibiting 
the  sale  of  Intoxicating  liquors  makes 
no  exception  of  salaf*  by  officers  un- 
der legal  process,  Ruch  liquors  can- 
not be  lawfully  attached  on  mesne 
process,  and  their  seizure  under  stat- 
ute against  them  as  the  property  of 
the  owner  fumlahea  no  defense  for 
failure  to  deliver). 

76.  Seligman  v.  Armljo,  1  N.  M. 
459  Infra  note  77  [b].   


77.  U.  S. — American  Express  Co. 
V.  Mullins,  212  U.  S.  311.  29  SCt  S81. 
53  L.  ed.  526,  16  AnnCas  536;  Welts 
V.  Maine  S3  Co..  29  F.  Cas.  No.  17.401, 
4  CllfC.  28. 

Ark, — Joneaboro,  etc.,  Co.  v. 
Adams,  117  Ark.  54,  174  SW  527; 
Eager  v.  Jonesboro,  etc.,  Express  Co., 
103  Ark.  288.  147  SW  60. 

Ga. — Southern  Express  Co,  v.  Sot- 
tile,  134  Ga.  40.  67  SE  414,  28  LRANS 
139.  and  note;  Southern  R,  Co.  v. 
Heymann,  116  Ga.  616.  45  SE  491  [rev 
on  other  grounds  203  U.  S.  270,  27 
SCt  104,  51  L.  ed.  178,  7  AnnCas 
1130  and  note]. 

Me. — Bennett  v.  American  Express 
Co.,  83  Me.  236.  92  A  159,  23  AmSR 
774,  13  L.RA  33. 

Minn. — Thomas  v.  Northern  Pac. 
E^cpreSH  Co.,  73  Minn.  186,  76  NE 
1120. 

Miss. — Alabama,  etc.,  R.  Co.  v. 
Tirelli,  98  Mlasr797,  48  S  96Z,  136 
AmSR  659,  21  L.RANB  731,  17  Ann 
Cas  879. 

Mo. — banclger  v.  Atchison,  etc.,  R. 
Co..  <A.>  179  SW  800. 

Oh. — Baltimore,  etc.,  R.  Co.  v, 
O'Donnell.  49  Oh.  St.  489,  32  NE  476, 
34  AmSR  579.  21  LRA  117. 

Tex. — St.  Louis,  etc.,  R.  Co.  v. 
Smith,  20  Tex.  Civ.  A.  461,  49  SW 
627. 

Eng. — Atkinson  v.  Ritchie.  10  East 
530.  103  Reprint  877. 

[a]  Beasou  for  nile.^ — (1)  This  is 
on  the  principle  that  the  contract  of 
the  carrier  is  alwaya  subject  to  the 
implied  condition  that  it  may  law- 
fully comply  wllh  its  terms,  and,  if 
its  performance  Kubsequently  becomes 
unlawful  without  its  fault,  it  Is  not 
required  to  violate  the  law  of  the 
Jurisdiction  to  complete  its  under- 
taking. AtkfnKon  v.  Ritchie.  10  East 
530.  103  Reprint  877.  To  same  effect 
Wells  v.  Alalne  SS.  Co.,  29  F.  Can. 
No.  17,401,  4  Cliff.  228.  (2)  "The 
reason  for  such  a  rule  Is  at  once  ap- 
parent; for  to  hold  that  a  railroad 
company  is  bound  to  resist  the  l.iw- 
ful  authority  in  protecting  the  goods 
of  a  shipper  would  be  to  lay  down  a 
doctrine  dangerously  approaching 
anarchy."  Southern  R.  Co.  v.  Hey- 
mann. 118  Ga.  616.  622.  45  SB  491. 

[  h }  Intoxicating  ll^iton.— Where 
liquors  In  the  custody  of  the  carrier 
were  seized  and  destroyed  in  con- 
formity with  a  state  statute,  and  the 
carrier  gave  notice  to  the  owner,  it 
waa  held  that  It  was  relieved  from 
all  liability.  American  Express  Co. 
V.  Mullins,  212  U.  S.  311,  29  SCt  3S], 
63  L.  ed.  626,  15  AnnCas  536;  Wells 
V.  Maine  SS.  Co..  29  F.  Cas.  No. 
17.401.  4  ClIfT.  238.  But  Pee  Selig- 
man V.  Armijo.  1  N.  M.  459  (where 
defendant  undertook  to  carry  certain 
liquor  for  the  plaintiff  across  the 
plains;  on  the  way,  he  was  stopped 
by  a  detachment  of  United  States 
soldiers,  and  the  liquor  waa  taken 


from  him  and  destroyed,  it  bains' 
claimed  by  them  that  he  had  been 
selling  it  to  the  troops  and  to  In- 
dians, although  such  was  not  the 
fact;  and  in  an  action  against  him 
by  the  owners  of  the  liquor  to  re- 
cover Its  value,  defendant  set  up  the 
doctrine  of  vis  major;  but  the  court 
applied  the  strict  rule  of  the  com- 
mon taw  and  held  that  he  was  liable; 
that  no  technical  vis  major  was 
proved). 

[c  ]  dam*.  (1)  A  carrier  of  an 
interstate  shipment  of  game  is  not 
liable  to  the  shipper,  where  the  ship- 
ment was  unlawful  or  was  seized  at 
destination  by  lawful  authority. 
Jonesboro.  etc..  R.  Co.  v.  Adams.  117 
Ark.  64,  174  SW  527.  (2}  Where 
game  birds,  although  lawfully  taken 
and  shipped  in  Arkansas,  were  not 
packed  in  the  manner  prescril^ed  by 
the  Lacey  Act  of  May  25,  1900  (31 
U.  S.  St.  at  L.  188  c  553  S  5).  and 
were  seised  and  confiscated  by  the 
game  warden  in  Missouri  before  ar- 
riving at  their  destination  in  Illinois, 
the  shipment  not  being  interstate 
commerce  In  the  full  sense,  the  car- 
rier was  not  liable  to  the  shipper 
for  the  value  of  the  game  so  seized. 
Eager  v.  Jonesboro,  etc..  Express  Co., 
103  Ark.  288,  147  SW  60. 

Ld]  Ooods  seized  nnaer  gnaranttn* 
regiuatlona^d)  A  carrier  was  ex- 
cused for  refusing  to  deliver  a  ship- 
ment of  bananas  to  the  consignee, 
where,  on  Us  arrival,  the  carrier  was 
notified  by  the  chief  of  police  not  to 
deliver,  and  that  the  consignee  would 
not  be  allowed  to  unload  and  distrib- 
ute the  fnilt,  If  delivered,  the  chief 
of  police  acting  under  InHtmctlons 
from  a  sanitary  commission  created 
by  an  ordinance  establishing  a  quar- 
antine again.st  all  bananas  from  New 
Orleans,  although  the  particular 
shipment  waa  made  from  Mobile. 
Alabama,  etc.,  R.  Co,  v.  Tirelli,  93 
Miss.  797,  4S  S  962,  136  AmSR  659. 
21  LRANS  731.  17  AnnCaa  879  and 
note.  (2)  A  carrier  is  not  liable  for 
failure  to  deliver  cattle  shipped  from 
another  state,  where  such  delivery  fs 
forbidden  by  the  live  stock  quaran- 
tine laws  of  the  state  where  deliv- 
ery Is  to  be  made,  and  the  shipper 
knows  that  such  quaruntlne  Is  in  ef- 
fei!t  when  he  ships  the  cattle.  St. 
Louis,  etc..  R.  Co.  v.  Smith,  20  Tex. 
Civ.  A.  461.  49  SW  627. 

78.  Danciger  v.  Atihlson.  etc.,  R. 
Co..  (Mo.  A.)  179  SW  son. 

79.  Danciger  v.  Atchison,  etc.,  R. 
Co..  (Mo.  A.)  179  SW  800. 

an.  Southern  Express  Co.  v.  Sot- 
tile.  134  Ga.  40.  67  SE  414,  28  LRANS 
139  and  note:  McAllster  v.  Chicago, 
etc..  R.  Co..  74  Mo.  351. 

81.  American  Exprcns  Co.  v.  Mul- 
lins. 212  U.  S.  811,  29  SCt  381,  53 
L.  ed.  6SS.  15  AnnCas  536. 

Sa.  Baltimore,  etc.,  R.  Co.  v. 
O'Donnell,    49   Oh.   St.    489,    S2  NE 
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to  be  valid,**  and  that  the  eamw  give  prompt 
notice  to  the  owner.*' 

[i  402]  0.  Oaniiahmenf  Property  in  the 
hands  of  a  carrier  before  the  transportation  has 
oonuneneed^  or  which  is  being  held  by  it  for  de- 
livery after  transportation  has  been  completed,  is 
snbjeet  to  gamis^oit  proceedings,  if  within  the 
jonsdietion  of  the  eourt  issuing  the  writ.**  Snoh 
a  garnishment  while  it  rranains  in  force  ezcnaes  the 
earner  from  deliverii^  the  property  to  the  shipper 
or  consignee.*'  However,  it  is  weU  settled  that  a 
garnishment  of  the  carrier  at  the  suit  of  a  creditor 
of  the  owner  of  the  goods  is  not  effectual  while  the 
goods  are  in  tranmt.**  The  carrier  is  under  no 
obligation  to  suspend  its  duty  of  transportation  in 
response  to  notice  of  such  proceeding.*"  Kor  is  the 


cfurrier  liable  to  garnishment  in  respect  of  ^;oods 
which  are  beytmd  the  teftitorial  limits  of  jurisdic- 
tion of  ^e  eourt  issuing  tiie  process.**  These  ex- 
ceptions to  the  general  rule  are  founded  on  con- 
sideration of  public  policy  for  the  protection  of 
carriers  in  dUoharge  of  the  duties  they  owe  to  the 
public  and  are  to  be  given  a  liberal  operation."  If 
the  goods  are  taken  from  the  carrier's  possession 
and  it  pays  the  consignee  for  his  interest,  with  or 
without  suit,  such  carrier  succeeds  to  all  the  con- 
Eognee's  rights  of  recovery  or  rights  of  action.** 
[$  403]  D.  Bights  of  Oflicer  Lerying  on  OoodB. 
The  officer  under  legal  process  can  only  take  the 
goods  from  the  carrier  by  paying  the  carrier's 
eha^^,  and  on  doing  so  he  is  subrogated  to  the 
carrier's  lien."  < 


ZVL   UABIUTT  AND  AOTIOKS  FOB  DELAT** 


404]  A.  In  Absence  of  Special  Contract — 
1.  Statement  of  Oenoral  Rule.   A  carrier  is  not  an 


insurer  against  delay  in  the  transportation  of 
goods.**    The  principle  on  which  the  carrier's  ex- 


476.  34  AmSR  B79.  21  LRA  117. 

83-  Bennett  v.  American  Express 
Co.,  83  Me.  236.  22  A  1S9.  28  AmSR 
774.  13  LRA  33;  Pehrenbach  Wine, 
etc.,  Co.  V.  Atchison,  etc.,  R.  Co.,  182 
Mo.  A.  1.  167  SW  6Sl;  Baltimore, 
etc..  R.  Co.  V.  OTWnnell,  49  Oh.  St. 
4S9.  32  NE  476.  34  AmSR  579,  21 
LRA  117. 

[a]  Bslznn  of  g«aiM^Where 
same  is  unlawfully  seized  by  an  of- 
Scer  without  a  warrant  or  le^al  proc- 
ess, he  la  a  trespasser,  and  the  car- 
rier Is  liable  In  the  same  manner  as 
if  it  allowed  any  other  treapasaer 
to  take  property  out  of  Its  custody. 
Bennett  v.  American  Express  Co,,  83 
Me.  23B.  22  A  159,  23  AmSR  774.  13 
LRA  33;  Morrlman  v.  Great  North- 
ern Express  Co.,  63  Minn.  543,  65 
NW  1080. 

[b]  SAimM  ot  iatoxlMtisr 
lienors. — (1)  Where  an  ofllcer,  with- 
out proper  leg'al  process,  seized  a/nd 
destroyed  liquors  In  possession  of  a 
carrier,  the  officer  was  a  mere  tres- 

Easser,  and  the  carrier  was  liable  for 
Is  act.  Fehrenbach  Wine,  etc.,  Co. 
V.  Atchison,  etc.,  R.  Co.,  182  Mo.  A. 
1.  167  SW  631.  (2)  And  the  fact  that 
the  carrier  a'  ted  in  good  faith  In  sur- 
rendertnR  the  liQUors,  or  that  they 
may  have  been  seized  by  force,  con- 
■  stitutes  no  defense.  Fehrenbach 
Wine,  etc.,  Co.  v.  Atchison,  etc.,  R. 
Co.,  supra. 

B4.  Baltimore,  etc.,  R.  Co.  v. 
O'Donnell.  49  Oh.  St.  489,  32  NE  47B. 
34  AmSR  579.  21  LRA  117.  But  see 
Thomas  v.  Northern  Pac.  Express 
Co..  73  Minn.  185,  75  NW  1120  (hold- 
ing that,  the  state  being  the  owner 
of  game  unlawfully  killed,  the  car- 
rier is  accountable  only  to  the  state 
therefor,  and  is  not  bound  to  give 
notice  to  the  consignor  of  seizure). 

86.  See  generally  Garnishment 
120  Cyc  969]. 

88.  Walker  v.  Detroit,  etc.,  B.  Co., 
49  Mich.  446,  13  NW  812  (recogniz- 
ing the  rule);  Cooley  v.  Minnesota 
Transfer  B.  Co,,  53  Minn.  327,  55 
NW  X41,  39  AmSR  609;  Landa  v. 
Hoick,  129  Mo.  663.  31  SW  900.  50 
AmSR  469  and  note;  Bingham  v. 
Lamping.  26  Pa.  340,  87  AmD  418 
(recognizing  the  rule), 

[a]  CumfB  knowKOye  of  owiter- 
■hlp,^ — The  carrier  Is  not  liable  to 
garnishment,  unless  It  has  knowl- 
edge that  the  goods  'belong  to  tbe 
debtor  In  the  garnishment  proceed- 
ing. Walker  v.  Detroit,  etc.,  R.  Co., 
49  Mich  446,  13  NW  812. 

[b]  If  tlia  gamlahment  Is  In  a 
provMdlng-  affaliiBt  the  shipper  the 
carrier  is  not  chargeable  for  subse- 
quent delivery  to  the  consignee,  as 
It  has  a  right  to  presume.  In  the 
absence  of  knowledge  to  the  con- 
trary, that  they  belong  to  the  ron- 
filgnee  and  not  to  the  shipper.  Bing- 
ham V.  Lamping,  26  Pa.  840,  S7 
AmD  418. 

87.  Cooley  v.  Minnesota  Transfer 


Co..  63  Minn.  327,  65  NW  141.  89 
AmSR  609;  A.  C.  Haase,  etc^  Fish 
Co.  V.  Merchants'  Despatch  Transp. 
Co.,  143  Mo.  A.  42,  122  SW  362. 

88.  Ga. — Western  R.  Co.  v.  Thorn- 
ton, 60  Ga.  300. 

111.— Illinois  Cent.  R.  Co.  v.  Cobb, 
48  111.  403;  Michigan  Cent.  B.  Co.  v. 
Chicago,  etc.,  R.  Co..  1  111.  A.  399. 

Iowa. — Montrose  Pickle  Co.  v.  Dod- 
son,  etc.,  Mfg.  Co.,  76  Iowa  172,  40 
NW  705.  14  AmSR  213,  2  LRA  417. 

Minn. — Stevenot  v.  Eastern  R.  Co.. 
61  Minn.  104,  63  NW  256,  28  LRA 
600. 

Pa. — Pennsylvania  R.  Co.  v.  Pen- 
nock,  fil  Pa.  244  [dlsappr  Chllds  v. 
DIffby,  24  Pa.  23]. 

Wis. — Bates  v.  Chicago,  etc.,  R. 
Co.,  60  Wis.  296,  19  NWT2,  60  AmR 
369. 

But  see  Adams  v.  Scott,  104  Mass. 
164  [dist  Edwards  v.  White  Line 
Transit  Co..  104  Mass.  159,  6  AmR 
213;  Clark  v.  Brewer,  6  Gray  320; 
Bottom  v.  Clarke,  7  Cush.  487]  (hold- 
ing that.  In  an  action  against  a  resi- 
dent of  another  state  who  appears 
and  answers,  common  carriers,  hav- 
ing In  their  possession  In  this  state 
in  course  of  transportation  to  de- 
fendant at  hla  place  of  residence  a 
sealed  package  of  money  belonginK 
to  him  may  he  summoned  ana 
charged  as  hla  trustees). 

8S.    See  cashes  supra  note  88. 

SO.  Kan.— Wheat  v.  PlatU  City, 
etc.,  R.  Co..  4  Kan.  370. 

Ky. — Sutherland  v.  Peoria  Second 
Nat.  Bank.  78  Ky.  250. 

Mass. — Clark  v.  Brewer,  6  Gray 
320. 

N.  H. — Lawrence  v.  Smith,  4B  N.  H. 
533.  86  AmD  183. 

Pa. — Pennsylvania  R.  Co.  v.  Pen- 
nock.  61  Pa.  244. 

Wis. — ^Batea  v.  Chicago,  etc.,  R.  Co.. 
60  Wis.  296.  19  NW  72.  50  AmR  369. 

91.  Illinois  Cent.  R.  Co.  v.  Cobb, 
48  111.  402.  403  (where  it  was  said, 
with  reference  to  the  injustice  of 
holding  carriers  liable  as  garnishees 
in  such  cases:  "They  are  obliged, 
under  ordinary  circumstances,  to 
carry  all  that  shall  be  delivered  to 
them,  and  thev  discharge  their  duty 
by  carrying  and  delivering  accord- 
ing to  the  contract.  It  is  not  their 
business,  nor  Is  it  their  tnterfest,  to 
know  to  whom  the  various  articles 
belong,  nor  should  It  be  required  of 
them  that  conflicting  claims  to  the 
property  intrusted  to  them,  should 
be  adjusted  through  controversies 
[In  which  they  have  no  interest,  and], 
the  burden,  annoyance  and  expense 
of  which  they  must  bear. 
^Vhen  the  property  has  left  the 
county  and  Is  In  transit  to  a  distant 
point,  though  on  the  same  line  of 
railway,  it  would  be  unrea.'^onable  to 
subject  the  company  to  the  costs, 
ve^tatlon  and  trouble  of  such  a  pro- 
cesB,  merely  because  It  had  received 
to  be  carried  that  which  the  law 


compelled  tbem  to  receive  and 
carry") ;  Michigan  Cent.  R.  Co.  v. 
Chicago,  etc.,  R.  Co.,  1  111.  A.  899 
(where  It  waa  said  that  the  same 
conalderatlons  which  exempt  public 
officers  and  agents  In  the  dlscnarge 
of  their  ofUcial  duties  from  the  oper- 
ation of  the  statute  are  applicable  to 
common  carriers  wherever  subject- 
tion  to  the  process  will  manifestly 
and  necessarily  Interfere  with  the 
proper  discharge  of  their  official  du- 
ties); Bates  V.  Chicago,  etc.,  R  Co. 
60  Wis.  296.  306.  19  KW  72,  50  AmR 
369  (where  It  waa  said:  "The  nature 
of  the  possession  and  control  which 
the  railroad  company  has  of  and  over 
personal  property  In  actual  transit; 
the  interruption  of  business,  and  the 
genera]  Inconvenience  which  must 
necessarily  result  from  holding  such 
property  the  subject  of  the  garnishee 
process, — It  appears  to  us  are  amply 
sufficient  to  Justify  us  in  making  such 
property  an  exception  to  the  genera! 
rule.  In  the  absence  of  any  positive 
declaration  of  the  legislature  sub- 
jecting such  property  to  the  proce.ss." 
The  statute  In  this  case  provided 
[Wis.  Rev.  St.  (  2762],  that  If  the 
answer  disclose  any  property  "in  the 
possession  or  under  the  control  of 
the  garnishee,  the  ofllcer  having  a 
writ  of  attachment  or  an  execution, 
If  any,  may  levy  upon  the  interest 
of  the  defendant  in  the  same;  other- 
wise the  garnishee  shall  hold  the 
same  until  the  order  of  the  court 
thereon"). 

93.  Holmes  v.  Balcom,  84  He.  226, 
24  P  821. 

93.  Thompson  v.  Rose,  18  Conn. 
71,  41  AmD  121;  Bucker  v,  Donovan, 
13  Kan.  261.  19  AmR  84. 

94.  LilablUty  of  eoxmeotlng  carrier 
for  damages  caused  by  delay  Bee 
infra  !  90fl. 


SelM'  of  goods  shlpiMd  by  water 

see  Shipping  [36  Cyc  256]. 

96.    U.  S. — Southern  Pac.  R.  Co.  v. 


Arnett,  126  Fed.  76,  61  CCA  131; 
Farmers'  L,  &  T.  Co.  v.  Northern 
Pac.  R.  Co.,  120  Fed.  873,  57  CCA 
533  raff  196  V.  8.  439,  25  SCt  84,  49 
L.  ed.  269]. 

Ala. — Louisville,  etc.,  R.  Co.  v. 
Cheatwood,  (A.)  68  S  720,  721  [clt 
Cyc]. 

Ark. — Choctaw,  etc.,  R.  Co.  v.  Wal- 
ker, 71  Ark.  571,  76  SW  1058. 

Del. — Truax  v.  Philadelphia,  etc., 
R.  Co..  8  Del.  233. 

111. — Bacon  v.  Cleveland,  etc.,  H. 
Co.,  155  111.  A.  40;  Adams  express 
Co.  V.  Bratton,  106  111.  A.  563. 

Ind. — rittaburgh.  etc..  R.  Co.  v. 
Knox.  177  Ind.  344,  98  NE  296;  IMtts- 
burgh,  etc.,  R.  Co.  V.  Hollowoll.  65 
Ind.  188,  32  AmR  68;  Cleveland,  etc., 
R.  Co.  V.  Heath,  22  Ind.  A.  47,  63  NE 
198. 

Ind.  T. — Missouri,  etc.,  R.  Co.  V. 
Truskolt,  2  Ind.  T.  633,  53  SW  444. 

Ky. — Louiavllle.  etc..  Packett  Co.  v. 
Bottorff,  77  SW  S20,  25  KyL  1324. 
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traordinary  liability  is  founded  does  not  extend  to 
the  time  occupied  in  transporting  the  goods.'*  As 
to  the  time  of  delivery,  their  liability  stands  on  the 
same  groimd  as  that  of  ordinary  bailees  for  hire.°^ 
Hence  the  mle  is  one  of  genenil  application  that, 
in  the  absence  of  special  contract  binding  the  car- 
rier to  deliver  within  a  specified  time,  mere  delay 
in  transportation  does  not  create  any  liability  to 
respond  in  damages.^  As  to  the  diligence  and  care 
required  in  completing  the  express  or  implied  con- 
tract for  transportation  only,  the  rule  is  that  the 

MlBs. — ^Alabama,  etc.,  R.  Co.  v. 
Pounder,  82  Miss.  668,  85  S  1&6. 

Mo. — McFail  V.  Chicago,  etc.  R. 
Co..  181  Mo.  A.  142.  1«8  SW  841. 

N.  T.— Cormack  v.  New  York,  etc., 
R.  Co.,.  196  N.  Y.  442,  90  NB  fiS.  24 
L.RANS  1209.  17  AnnCas  949;  Black- 
stock  V.  New  York,  etc.,  R.  Co.,  20 
N.  Y.  48.  75  AmD  3T2;  Wibert  V.  New 
York,  etc..  R.  Co.,  12  N.  Y.  246;  Par- 
son h  V.  Hardy,  14  Wend.  21 S,  28 
AmD  621. 

N.  C. — Boner  v.  Merchant's  Steam- 
boat Co..  46  N.  C.  211. 

Tenn. — liast  Tennessee,  etc.,  R.  Co. 
V,  Nelson,  1  Coldw.  272;  Baker  v. 
Louisville,  etc..  R.  Co.,  10  Lea  304: 

Tex. —  Belcher  v.  Missouri,  etc.,  R. 
Co..  92  Tex.  593.  50  SW  559;  Trout  v. 
Gulf,  etc.,  n.  Co.,  (Civ.  A-i  111  SW 
220;  San  Antonio,  etc^  R.  Co.  v. 
Josey.  (Civ.  A.)  71  SW  606;  Texas 
Cent.  R.  Co.  v.  Doraey,  30  Tex.  Civ. 
A.  377,  70  SW  576. 

Va. — Herring  v.  Chesapeake,  etc.. 
R.  Co..  101  Va.  778.  4S  SB  822. 

W.  Va. — Delaney  v.  U.  S.  Express 
Co.,  70  W.  Va.  502.  606,  74  SK  512 
[clt  Cyc]. 

Sob  also  cases  Infra  notes  96-8. 

"The  same  reasons  do  not  apply 
when  the  thing  is  actually  trans- 
ported and  delivered,  although  when 
delivered  It  may  be  greatly  dimin- 
ished In  value  by  a  fall  in  the  mar- 
ket price,  or  its  value  partially  or 
entirely  destroyed  by  reason  of  Its 
Inherent  perishable  nature  which  has 
worked  Its  partial  or  entire  destruc- 
tion while  in  transit."  Gulf.  etc..  R. 
Co.  V.  Levi,  76  Tex.  887,  841,  13  SW 
191.  18  AmSR  45,  8  LRA  S2S,  12  SW 
677. 

"A  railroad  carrier  stands  upon  the 
same  footing  a.<^  other  carriers,  and 
may  excuse  delay  in  the  delivery  of 

f roods  by  accident  or  misfortune  not 
nevltable  or  produced  by  the  act  of 
God.  All  that  can  be  required  of  it 
In  any  emergency  is  that  it  shall  ex- 
ercise due  care  and  diligence  tu 
guard  against  delay  and  to  forward 
the  goods  to  their  destination;  and 
so   It  has   been   uniformly  decided. 

In  the  absence  of  special 
contract  there  Is  no  absolute  duty 
resting  upon  a  railroad  carrier  to 
deliver  the  goods  Intrusted  to  it 
within  what,  under  ordinary  circum- 
stances, would  be  a  reasonable  time. 
Not  only  storms  and  floods  and  other 
natural  causes  may  excuse  delay, 
but  the  conduct  of  men  may  also  do 
so,"  Geisner  v.  Lake  Shore,  etc.,  R. 
Co..  102  N.  Y.  563.  670.  7  NE  828,  66 
AmR  837. 

96.  Wernick  v.  St.  Louis,  etc..  R 
Co..  137  Mo.  A.  37.  109  SW  1027; 
Wibert  V.  New  York,  etc.,  R.  Co.,  19 
Barb.  (N.  Y.)  36  [aff  12  N.  Y.  246]; 
Parsons  v.  Hardy,  14  Wend.  (N.  Y.) 
215.  28  AmD  621.  And  cases  aupra 
note  95. 

97.  Wibert  v.  New  York,  etc.,  R. 
Co..  19  Barb.  (N.  Y.)  36  [aft  12  N.  Y. 
245];  Parsons  v.  Hardy,  14  Wend. 
(N.  Y.)  216.  28  AmD  521.  And  cases 
supra  note  96. 

98.  Bacon  v.  Cleveland,  etc..  R. 
Co..  166  111.  A.  40;  Shoot  v.  Cleve- 
land, etc..  R.  Co..  145  111.  A.  532: 
Adams  Express  v.  Bratton,  106 
Til.  A.  663;  Chicago,  etc..  R.  Co.  v. 
Slmms.  18  HI.  A.  68;  Ecton  v.  Chi- 
cago, etc..  R.  Co..  125  Mo.  A.  223.  102 
SW  675;  Woodford  v.  Baltimore,  etc.. 
R.  Co.,  70  W,  Va.  196,  73  SE  290. 
And  sec  cases  Infra  note  97. 


carrier  is  bound  to  use  reasonable  diligence  and 
cai'e,  and  that  only  negligence  will  render  it 
liable,  unless  a  stipulated  time  is  fixed  in  the  con- 
tract. The  shipper  assumes  the  risk  of  unavoid- 
able accidents,^  and  of-  usual  and  ordinary  delays 
incident  to  the  ordinary  conduct  of  the  carrier's 
business.'  Nevertheless,  if  dama^  results  from 
failure,  without  good  excuse,  to  deliver  the  goods 
at  their  destination  within  a  reasonable  time,  the 
carrier  is  liable  for  such  damage;'  and  the  rule 
applies  to  shipments  of  live  stock  as  well  as  to 


[a]  Vot  ft  oonvrsioiL.  ■  ■  Mere  de- 
lay in  delivery  will  not  render  the 
carrier  liable  for  conversion.  Sea 
infra  S  444. 

99.  Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Vau^an.  84  Ark,  311,  105  SW  673. 

D«. — Truax  v.  Philadelphia,  etc.. 
R.  Co.,  8  Del.  283. 

Ga. — Johnson  v.  Ekiat  Tennessee, 
etc..  R.  Co..  90  Ga.  810.  17  SE  121. 

111. — Perkins  v.  Cleveland,  etc..  R. 
Co..  183  HI.  A.  531;  St.  Louis  Mer- 
chants Bridge  Terminal  R.  Co.  v. 
Tassey,  122  FlI.  A.  339. 

Ind. — Pennsylvania  Co.  v.  Clark,  2 
Ind.  A.  146,  27  NB  686,  28  NE  208. 

Iowa. — Pine  v.  Chicago,  etc.,  R.  Co., 
153  Iowa  1.  138  NW  128,  89  LRANS 
639. 

Ky. — Louisville,  etc.,  R.  Co.  V. 
Gormley.  109  SW  346.  33  KyL  188,  111 
SW  289.  33  KyL  802. 

Me. — Young  v.  Maine  Cent.  R.  Co., 
113  Me.  113.  93  A  48. 

Md. — Pennsylvania  R.  Co.  v.  Clark, 
118  Md,  614,  618,  85  A  613  [cit  Cyc]; 
Philadelphia,  etc..  R.  Co.  v.  Dlffendal, 
109  Md.  494.  72  A  193,  468;  Shockley 
V.  Pennsylvania  R.  Co..  109  Md.  123. 
71  A  437:  Philadelphia,  etc.,  R.  Co. 
v.  Lehman.  66  Md.  209,  40  AmR  416. 

Mass. — Hoadley  v.  Northern 
Transp.  Co.,  116  Mass.  304,  IS  AmR 
106. 

Mich. — Heller  v.  Chicago,  etc.,  R. 
Co..  1D9  Mich.  S3,  66  NW  687,  68  Am 
SR  541. 

Minn. — Gamble -Robinson  Commn. 
Co.  V.  Northern  Pac.  H.  Co.,  107  Minn. 
187.  119  NW  1068. 

Mi.ss,— Illinois  Cent.  R.  Co.  v. 
Havnes.  64  Miss.  604.  1  S  765;  Prank 
V.  Memphis,  etc..  R.  Co..  52  Miss.  570; 
Vlcksburg,  etc.,  R.  Co.  v.  Ragsdale, 
46  Miss.  468. 

Mo. — Dawson  v.  Chicago,  etc.,  R. 
Co.,  79  Mo.  296;  Sikes  v.  St.  I^uis. 
etc..  n.  Co..  190  Mo.  A.  181,  176  SW 
255;  Hunt  v.  St.  Louis,  etc.,  R.  Co., 
(A.)  173  SW  61;  McFall  v.  Chi- 
cago, etc.,  It.  Co.,  181  Mo.  A.  244.  16S 
SW  341;  McDowell  v.  Missouri  Pac. 
It.  Co.,  167  Mo.  A.  576,  152  SW  435: 
Otrich  V.  St.  Louis,  etc..  R.  Co..  164 
Mo.  A.  120.  134  SW  666;  Wright  v. 
Chicago,  etc.,  R.  Co.,  118  Mo.  A.  392, 
94  SW  565. 

N.  Y. — Gelsmer  v.  Lake  Shore,  etc.. 
R.  Co.,  102  N.  Y.  663,  7  NE  828,  55 
AmR  837;  Stedman  v.  Western 
Transp.  Co.,  48  Barb.  97;  Wibert  v. 
New  York,  etc..  R.  Co.,  19  Barb.  36 
[aff  12  N.  Y.  245];  Parsons  v.  Hardy, 
14  Wend.  215,  28  AmD  621. 

N.  C. — Boner  v.  Merchant's  Steam- 
boat Co..  46  N.  C.  211. 

I'a. — Ludwlg  v.  Meyre,  5  Watts  & 
S.  435;  Hill  v.  Humphreys,  6  Watts  &. 
S.  123,  39  AmD  117;  Eagle  v.  White, 
6  Whart.  [i05,  37  AmD  434;  Keller  v. 
PennsyU-anIa  R.  Co.,  17  Pa.  DIst.  920. 

S.  C. — Nettles  v.  South  Carolina  R. 
Co..  41  S.  C  I>.  190,  62  AmD  409, 

Tenn, — -Nashville,  etc..  R.  Co.  v. 
Stone.  112  Tenn.  348.  79  SW  1031,  105 
AmSrt  965;  Nashville,  etc,  R.  Co.  v. 
Jackson,  6  Helsk.  271. 

Tex.— Gulf,  etc  .  li,  Co.  V.  Ellison, 
70  Tex.  401,  7  SW  785;  Kemendo  v. 
Fruit  Dispatch  Co.,  61  Tex.  Civ.  A. 
631,  131  SW  73:  St.  Louis  South- 
western R.  Co.  V.  Thompson,  (Civ.  A.) 
103  SW  684:  Missouri,  etc..  R.  Cn.  v. 
Kyser.  43  Tex.  Civ.  A.  322,  95  SW 
747;  International,  etc.,  R.  Co.  v. 
Young.  (Civ.  A.)  72  SW  68;  Interna- 
tional, etc,  R.  Co.  V.  Hynes.  3  Tex. 
Civ.   A.   20,   21   SW   622.     See  also 


Bergin  v.  Missouri,  etc.,  B.  Co.,  (Civ. 
A.)  160  SW  1184. 

Vt.— Mann  v.  Birchard,  40  Vt.  386. 
94  AmD  398. 

Va. — Southern  R.  Co.  v.  Wilcox,  99 
Va.  394,  89  SE  144. 

Eng. — D'Arc  v.  London,  etc..  R.  Co., 
L.  R.  »  C.  P.  326:  Taylor  v.  Great 
Northern  R.  Co.,  L.  R.  1  C.  P.  886: 
(Jreat  Western  R.  Co.  v.  Redmayne. 
L.  R.  1  C.  P.  339;  Hales  v.  London, 
etc,  R.  Co,.  4  B.  &  S.  66,  116  ECL  66. 
122  Reprint  384;  Hughes  v.  Great 
Western  R.  Co..  14  C.  B.  637,  78  ECL 
637,  2S  EngL&Eq  847,  139  Reprint 
262;  Robinson  v.  Great  Western  R. 
Co..  1  H.  &  R.  97;  Raphael  v.  Pick- 
ford,  6  M.  &  G.  551.  44  ECL  292,  134 
Reprint  680;  Donohoe  v.  London,  etc.. 
R.  Co.,  16  wkly.  Rep.  792.  See  also 
cases  supra  note  95. 

[al  Vh»  Umt  of  lUMlltr  of  th* 
oarrlsr  on  the  question  of  delay  in 
transportation  is  not  whether  the  run 
made  by  it  was  reasonable,  but 
whether  It  used  reasonable  care  to 
transport  In  a  reasonable  time.  St. 
Louis,  etc..  R.  Co.  V.  Hurst,  (Tex.  Civ. 
A.)  135  SW  599. 

[b]  Statntory  deolaratlou  of  ml*. 
— Wahle  V.  Great  Northern  R.  Co.,  41 
Mont.  326,  109  P  713. 

[c]  Applloatlon  of  role.. — A  car- 
rier is  not  liable  for  the  death  of  a 
horse  due  to  the  length  of  time  taken 
In  transportation,  where  it  arrived  at 
its  destination  substantially  on 
schedule  time,  and  there  is  no  evi- 
dence that  there  were  faster  freight 
trains  by  which  the  destination  could 
have  been  reached  sooner;  the  failure 
to  accelerate  the  movement  by  at- 
taching the  freight  car  to  a  pasi- 
senger  train  not  being  negligence. 
Pine  V.  Chicago,  etc..  R.  Co.,  163  Iowa 
1,  133  NW  128.  39  LRANS  639. 

[d]  Perishable  freights— It  has 
been  held  that  the  rule  ia  especially 
applicable  in  the  case  of  perishable 
freight-  I'ennsylviiiiia  R,  Co.  v. 
Clark,  118  Md.  514,  85  A  613, 

[e]  If  there  la  no  negUrenoe  in 
trausportatloa,  a  reasonable  time 
after  the  arrival  of  the  goods  should 
be  allowed  for  delivery.  Sherman  v. 
Hudson  River  R.  Co.,  64  N.  Y.  261. 

[f]  In  Colorado  by  express  statu- 
tory provision  It  is  made  the  rule 
that  every  common  carrier  shall 
transport  any  and  all  shipments  be- 
tween points  within  the  state  with 
the  utmost  diligence.  Colorado,  etc., 
R.  Co.  V.  State  R.  Commn.,  64  COlo. 
64,  129  P  606. 

1.  McKenzte  v.  Michigan  Cent.  R, 
Co..  137  Mich.  112,  100  NW  260. 

9.  International,  etc.,  R.  Co.  v. 
Lands.  (Tex.  Civ.  A.)  183  SW  384. 

3.  U.  S, — Ormsby  v.  Union  Pac.  R. 
Co.,  4  Fed,  706,  4  McCrary  48. 

Ala. — Richmond,  etc.,  R.  Co.  v. 
Trousdale,  99  Ala.  389,  18  S  28,  42 
AmSR  69. 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Vaugban,  88  Ark.  138,  113  SW  1036: 
St.  Louis,  etc.  R.  Co.  v.  State,  84 
Ark.  150,  104  SW  1106;  Adams  Ex- 
press Co.  v.  Williams,  14  SW  40;  St. 
Louis,  etc.,  R.  Co,  v.  Mudford,  44 
Ark.  439. 

Ga. — Macon,  etc.,  R.  Co.  v.  Walton, 
127  Ga.  294,  56  SB  419;  Florida  Cent., 
etc.,  R.  Co.  v.  Berry,  116  Ga.  19,  42 
SE  371;  Smith  v.  Cleveland,  etc.,  R. 
Co..  92  Oa.  539,  18  SE  977;  Lowe  v. 
East  Tennessee,  etc.,  R.  Co.,  90  Ga. 
85,  15  SE  692;  Rome  R.  CO.  v.  Sulli- 
van, 32  Ga.  400. 


For  latar  eaaaa,  AevaloymMrta  and  oaiaages  In  the  law  see  oumulatJvt  Annotations.  Muna  title,  page^d  note  nwnber. 
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otlier  classes  of  property  or  goods  shipped.*  When 
a  commoa  carrier  undertakes  to  convey  goods,  the 
law  impUea  a  contract  that  they  shall  be  delivered 
at  destination  within  a  reasonable  time,  in  the  ab- 
sence of  any  special  agreement  as  to  the  time  'of 
delivery.^  This  duty,  it  is  said,  is  as  obligatory  as 
the  duty  to  deliver  safely."  And  the  principle  ap- 
pUeSf  although  there  is  a  written  contract  for  the 
shipment  which  contains  no  stipulation  as  to  the 
time  within  which  the  goods  are  to  be  delivered. 
The  law  will  nevertheless  imply  an  undertaking  to 
carry  within  a  reasonable  time.*    Furthermore,  if 

111. — Ohio,  etc,  R.  Co.  V.  Dunbar, 
•0  III.  «S3.  71  AmD  291:  Michif^an 
Southern,  etc.,  R.  Co.  v.  Day,  20  III. 
ITS.  71  AmD  278:  JackBon  v.  New 
York  Cent.,  etc.,  R.  Co..  167  111.  A. 
4C1. 

lod. — Pennsylvania  Co.  v.  Clark,  2 
Ind.  A.  146,  Z7  NB  686.  28  NE  208. 

Iowa. — Makln  v.  Minneapolis,  etc., 
R.  Co„  157  NW  729;  Tlllea  v.  Chlcajto, 
etc..  R.  Co.,  248  Iowa  809,  120  NW 
S72;  Siemonsma  v.  Chicago,  etc.,  R. 
Co..  127  lowH,  607.  115  NW  230. 

Ky. — Hendrlck  v.  American  Ilxpresa 
Co..  138  Ky.  704,  128  SW  1089,  32 
LRANS  867;  Cincinnati,  etc..  R.  Co. 
V.  Pendleton.  96  SW  434,  29  KyL.  721; 
Fetton  V.  McCreary-McClellan  Live 
Stock  Co.,  6d  SW  T44,  22  KyL  10S8; 
Cincinnati  Southern  R.  Co.  v.  Potts, 
10  Ky.  On.  394. 

La. — Clark  v.  Texas,  etc.,  R.  Co.,  9 
La.  A.  (Orleana)  201. 

Ue. — Johnson  v.  New  Tork,  etc.,  R. 
Co..  Ill  Me.  263,  fiS  A  988;  Fisher  v. 
Boston,  etc-,  R.  Co.,  99  Me.  838.  69  A 
532.  105  AmSR  283,  68  LRA  390. 

Md. — Baltimore,  etc.,  R.  Co.  v. 
Whltehlll,  104  Md.  29B,  64  A  1033. 

Minn. — ^Blbb  Broom  Corn  Co.  v. 
Atchison,  etc  R.  Co„  94  Minn.  269, 
102  NW  709,  110  AmSR  361,  69  LRA 
509.  3  AnnCas  450. 

Mo. — Pruitt  V.  Hannibal,  etc.,  R. 
Co.,  62  Mo.  627;  Tout  v.  Wabash  R. 
Co.,  136  Mo.  A.  697.  119  6W  1;  Mc- 
Crary  v.  Missouri,  etc.,  R.  Co.,  98  Mo. 
A.  Sl-8.  74  SW  2;  Sloop  v.  Wabash  R. 
Co.,  98  Mo.  A.  605,  67  SW  95G;  Olass- 
cock  V.  Chlcaeo,  etc,  R.  Co.,  86  Mo. 
A.  114;  Blancnard  v.  Chicago,  etc,  R. 
Co..  60  Mo.  A.  267:  Gelvin  v.  Kansas 
City,  etc.,  R.  Co.,  21  Mo.  A.  273. 

Mont. — Nelson  v.  Great  Northern 
R.  Co..  28  Mont.  297,  72  P  642. 

Nebr. — Jenries  v.  Chicago,  etc.,  R. 
Co..  88  Nebr.  268,  129  NW^278. 

N.  H. — Deminsr  v.  Grand  Trunk  R. 
Co..  48  N.  M.  45S,  2  AmR  267;  Favor 
V.  Philbrlck.  S  N.  H.  858. 

N.  J. — HlKKlns  V.  U.  6.  Express  Co., 
83  N.  J.  U  SVS,  85  A  460 

N.  T. — TIemey  v.  New  York  Cent., 
etc.,  R,  Co..  76  N.  Y.  806;  Ward  v. 
New  York  Cent.  R  Co..  4T  N.  Y.  29, 
7  AmR  406;  Prey  v  New  York  Cent., 
etc..  R.  Co.,  114  App.  Dlv.  747.  100 
NYS  226:  Coffin  v.  New  York  Cent. 
R.  Co..  64  Barb.  879  [alC  E6  N.  Y. 
6321. 

N  C. — Branch  Wilmington,  etc. 
R.  Co..  77  N.  C.  347. 

Okl. — St.  Louis,  etc.  R.  Co.  V. 
Peery,  40  Okl.  432.  138  P  1027. 

S.  C. — Plero  V.  Southern  E^xpress 
Co.,  103  S.  C.  467,  88  SB  269;  Nettles 
V.  South  Carolina  R.  Co.,  41  S.  C.  L. 
190.  62  AmD  409. 

Tenn. — Southern  Etxpress  Co.  v. 
Womack,  1  Heisk.  256. 

Tex. — Gerhard  v.  Neese,  36  Tex. 
636;  Gulf,  etc..  R.  Co.  v.  Marshall, 
(Civ.  A.)  164  SW  446;  St.  Loula.  etc.. 
R.  Co.  V.  Dean,  (Civ.  A.)  152  SW 
1127;  Gulf.  etc..  R.  Co.  v.  Shulta,  61 
Tex.  Civ.  A.  93,  129  SW  845;  Trout 
V.  Gulf,  etc.,  R.  Co.,  (Civ.  A.)  Ill  SW 
220;  San  Antonio,  etc.,  R.  Co.  v. 
Turner.  42  Tex.  Civ.  A.  532.  94  fiW  214: 
fiulf.  etc..  R.  Co.  V.  Beattle,  (Civ.  A.) 
8S  SW  3G7;  Houston,  etc.,  R.  Co.  v. 
Foster,  (Civ.  A.)  86  SW  44:  St.  Loula 
Southwestern  R.  Co.  v.  Hunt,  (Civ. 
A.)  81  SW  322;  San  Antonio,  etc..  R. 
Co.  V.  Josey,  (Civ.  A.)  71  SW  606; 
Gulf,  etc..  R,  Co.  V.  Porter,  (Civ.  A.) 
61  SW  343:  Wells  v.  Fuller,  13  Tex. 
Civ.  A.  610,  3E  SW  824. 


a  delay  in  transportation  shall  occur  from  what- 
ever cause,  the  carrier  must  take  care,  by  such 
steps  as  lie  within  its  power,  to  protect  the  goods 
shipped,  to  the  end  that  the  same  shall  be  fully 
insured  gainst  increased  danger  or  injury  on  ac- 
count thereof,  and  the  requirement  for  commen- 
surate cafe  is  equivalent  to  the  behest  d^ree  of 
care  possible  to  the  situation  and  necessary  to 
safety.' 

405]  2.  Bole  as  Affected  by  Statntes  Provid- 
ing Penalty  for  Deliv.  Statutes  which  subject  car- 
riers to  a  penalty  for  failure  to  transport  goods 


Utah. — Groot  v.  Oregon  Short'  Line 
R.  Co.,  84  Utah  162,  96  P  1019. 

B.  C— Hamilton  v.  Hudson  Bay 
Co„  1  B.  C.  176. 

Ont. — ^Montelth  v.  Merchants*  Des- 
patch, etc,  Co.,  1  Ont.  47  [afC  9  Ont. 
A.  282];  Barker  v.  Torrance,  30  U.  C. 
Q.  B.  43  [app  dism  31  U.  C,  Q.  B. 
561  ]. 

See  Baltimore,  etc.,  R.  Co.  v.  More- 
head.  B  W.  Va.  293. 

[a]  Xotle*  to  oantex  oa  aeoapt- 
saoej — In  Cincinnati,  etc.,  R.  Co.  v. 
Webb.  103  Ky.  705,  46  SW  11„  20  KyL 
330,  It  was  held  that  a  carrier  was 
liable  for  loss  occasioned  by  delay  in 
delivering  goods,  when  the  delay 
arose  from  cauaes  that  were  known 
to  the  carrier  when  It  accepted  the 
goods  for  shipment. 

[b]  A  bMvy  dnr  is  not  an  act  of 
God  which  will  relieve  a  common  car- 
rier from  liability  for  Its  negligence 
In    delaying    the    transmission  of 

5ood8.      Missouri,    etc.    R.    Co.  v- 
ruskett,  2  Ind.  T.  633,  63  SW  444. 
See  also  .infra  i  414. 

[cj  xJuMOtj  tor  deilaT  oa  oosp 
MOtuv  voadii— When  a  railroad  com- 
pany contracts  to  ship  stock  to  a 
given  point,  it  is  -bound  to  forward 
and  deliver  it  at  that  point  within  a 
reasonable  time,  and  It  will  not  be 
released  from  Its  liability  by  a  de- 
livery to  another  connecting  road,  but 
will  still  be  liable  for  any  unreason- 
able delay,  although  the  same  occurs 
on  account  of  the  crowded  condition 
of  such  trannectlng  road.  In  order  to 
guard  against  the  delay  occasioned 
on  a  connecting  road,  the  company 
should  provide  for  It  in  its  contract, 
or  should  contract  to  ship  only  over 
its  own  road,  and  to  deliver  to  the 
next  succeeding  line  to  the  place  of 
destination.  Toledo,  etc.,  R.  Co.  v. 
Lockhart,  71  111.  627;  Great  Western 
R.  Co.  v.  Burns,  60  111.  284. 

[d]  A  ooiiBsetbiff  eaxvlsr  must  use 
reasonable  diligence  to  transport 
freight,  if  It  receives  information  of 
the  importance  of  prompt  transpor- 
tation before  receipt  by  It  of  the 
shipment.  Gulf,  etc.,  R.  Co.  v.  Nei- 
Bon,  (Tex.  Civ.  A.)  139  8W  8;. 

[e]  Where  a  eanSsz  nnOertakeB  to 
retnn  goods  act  aeoept*d  by  the  oon- 
Blgaee  It  will  be  liable  for  damages 
by  reason  of  unnecessary  delay  in 
returning  the  goods.  Green  v.  Pacific 
Express  Co..  37  Mo.  A.  537. 

[f]  Stoppage  for  bsnsflt  of  A4h 
per, — The  rule  stated  In  the  text 
"permits  no  stoppage  while  in  transit 
for  the  benefit  of  the  shipper  with 
the  privilege  of  later  resuming  the 
Journey  under  the  original  contract 
of  carriage,  and  at  the  same  through 
rate.  If  the  shipper  becomes  enti- 
tled to  such  a  privllepe.  It  must  be 
obtained  by  a  special  arrangement 
with  the  carrier,  for  which  the  latter 
would  be  entitled  to  make  an  addi- 
tional charge  Independent  of  its  regu- 
lar freight  rate.  In  the  absence  of 
such  arran^rement,  the  carriage  of 
freight  would  be  continuous  and  un- 
interrupted. The  privilege  of  having 
this  car  load  of  freight  stopped  at 
an  Intermediate  point  In  order  that 
the  shipper  might  do  something  in 
connection  therewith  for  his  own 
benefit  is  neither  a  statutory  nor  a 
common-law  riftht.  and  cannot  be  de- 
manded without  special  contract." 
Bergin  v.  Missouri,  etc..  R.  Co.,  (Tex. 
Civ.  A.)  160  SW  1184,  1187. 

4.  Ark. — St,  Louis,  etc,  R.  Co,  v. 


Jones,  93  Ark.  637.  135  SW  1025.  137 
AmSR  99;  St.  Louis,  etc..  R.  Co.  v. 
Deshong,  63  Ark.  443,  39  SW  260. 

Ky.— Illinois  Cent.  R.  Co.  v.  Holt, 
92  ^  540,  2»  KyL  136. 

Md. — Baltimore,  etc.,  R.  Co.  v. 
Whitehin.  104  Md.  295.  64  A  1038. 

Mo. — Lay  v.  Chicago,  etc..  R.  Co.. 
167  Mo.  A.  467.  138  SW  884;  RatUfl  v. 
Quincy,  etc,  R.  Co.,  118  Mo.  A.  644, 
94  SW  1006. 

S.  C. — Harby  v.  Southern  R.  Co., 
76  S.  C.  321,  325,  55  SE  760  [clt  Cyc]. 

Tex.^Honston,  etc.,  R.  Co.  v.  Rob- 
erts, 60  Tex.  Civ.  A.  146,  126  SW  890. 

[a]  Vbiu  a  shipper  suffering  loss 
by  the  decline  in  the  market  and  the 
snrinkage  of  his  cattle,  oocaslonadby 
the  carrier's  negligent  delay  In  tran- 
sit, can  recover  tne  loss  sustained. 
Libby  y.  St.  Louis,  etc,  R.  Co.,  137 
Mo.  A.  276,  117  SW  659. 

B.  Ark. — St.  Louis,  etc.  R.  Co.  v. 
Jones.  93  Ark.  637.  125  SW  1026.'  137 
AmSR  99:  St.  Louis,  etc.  R.  Co.  v. 
Pearce.  82  Ark.  363,  101  SW  760.  118 
AmSR  76,  12  AnnCas  125;  St.  Louis, 
etc,  R.  Co.  V.  Coolidge,  73  Ark.  112. 
83  SW  838,  108  AmSR  21,  67  LRA  655, 
3  AnnCas  E82. 

111. — Lewellyn  v.  Pere  Marauette  R. 
Co.,  185  111.  A.  171;  Perkins  v.  Cleve- 
land, etc,  R.  Co.,  183  111.  A.  631;  Ba- 
con V.  Cleveland,  etc,  R.  Co.,  165  III. 
A.  40;  Mahaffey  v.  Wisconsin  Cent. 
R.  Co.,  147  111.  A.  43;  Indiana,  etc.  R. 
Co.  V.  Empire  Rubber  Mfg.  Co.,  118 
111.  A.  662;  Wabash,  etc..  R.  Co.  v. 
MoCasland,  11  III.  A.  491. 

Ind. — Cleveland,  etc.,  R.  Co.  v. 
Heath.  22  Ind.  A.  47,  63  NG  198. 

Md. — New  Tork,  etc,  R.  Co.  v. 
Peninsular  Produce  Exdi.,  122  Md. 
215,  89  A  488. 

Hiss. — Covington  v.  Yasoo,  etc,  R. 
Co..  71  SE  821:  Vicksburg,  etc..  R,  Co. 
V.  Ragsdale,  46  Miss.  458. 

Nebr, — Denman  v.  Chicago,  etc.,  R, 
Co..  52  Nebr.  140,  71  NW  967. 

Okl. — St.  Louis,  etc..  R.  Co.  v. 
Peery,  40  Okl.  432.  138  P  1027;  St. 
Louis,  etc.,  R.  Co.  v.  Ziokafoose,  89 
Okl.  302.  135  P  406. 

Pa. — Hoffman  v.  Delaware,  etc.,  R. 
Co.,  89  Pa.  Super.  47. 

5.  I>. — Dunlap  v.  Chicago,  etc.,  R. 
Co.,  32  S.  D.  581.  144  NW  226. 

Tex. — Atchison,  etc.,  R.  Co.  v. 
Word,  (Civ.  A.)  159  .SW  376;  BerRln 
v.  Missouri,  etc.,  R.  Co.,  (Civ.  A.)  150 
SW  1184. 

W.  Va. — Woodford  v.  Baltimore, 
etc.,  R.  Co..  70  W.  Va.  195,  73  SB 
290;  McGraw  v.  Baltimore,  etc.,  R. 
Co..  18  W.  Va.  861,  41  AmR  696. 

Wvo. — Chlcaeo.  etc.,  R.  Co.  v. 
Simpson,  23  Wyo.  342,  151  P  902. 

6.  New  York.  etc..  R.  Co.  v.  Penin- 
sula Produce  Bxch.,  122  Md.  215,  89 
A  433. 

7.  Ga.— Central  R.  Co  v.  Hassel- 
kus,  91  Ga.  882,  17  SE  838,  44  AmSR 
37. 

Ind. — Cincinnati,  etc.  R.  Co.  v. 
Case.  122  Ind.  310,  23  NE  797. 

Ky. — Southern  R.  Co.  v.  Ratley,  80 
SW  786,  26  KyL  68. 

Nebr — Nelson  v.  Chicago,  etc.,  R. 
Co..  78  Nebr.  67,  110  NW741:  Den- 
man V.  Chicago,  etc.,  R.  Co.,  52  Nebr. 
140.  71  NW  967. 

Tex. — Gitlf,  etc..  R.  Co.  v.  Baugh, 
(Civ.  A.)  42  RW  246. 

8.  Colsch  v.  (IThicago.  etc.,  R.  Co.. 
(Iowa)  117  NW  281;  KInnick  v  Chl- 
caRO,  etc,  R.  Co.,  69  Iowa  665,  29 
NW  772. 
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within  a  designated  time  do  not  in  any  way  affect 
the  carrier's  common-law  duty  to  transport  within 
a  reasonable  time  nor  its  consequent  common-law 
liability  for  failure  to  perform  such  duty,  and  they 
have  no  application  to  an  action  to  enforce  such 
liability.' 

406]  B.  Snle  as  Affected  by  Special  Con- 
tract." If  there  is  an  express  contract  for  delivery 
by  a  filed  time,  the  carrier's  liability  for  delay  will 
be  determined  by  the  contract  itself,  and  not  by 
the  reasonableness  of  the  time  within  which  de- 
livery is  made.*^  Whether  or  not  there  has  been 
an  undertaking  on  the  part  of  the  carrier  to  trans- 
port the  goods  in  question  within  a  specified  time 
is  to  be  determined  from  the  circumstances  sur- 
ronndii^  the  case  and  by  the  application  of  the 
ordinary  rules  for  the  interpretation  of  contracts.^' 
Where  the  contract  provides  that  the  ahipment  is 
not  to  bo  made  within  any  specified  time  nor  for 
any  particular  market,  the  carrier  is  liable  only 
for  unreasonable  delay.^^  And  in  any  event,  al- 
though a  carrier  agrees  to  deliver  goods  within  a 
specified  time,  it  does  not  become  an  absolute  in- 

9.  Meredith  v.  Seaboard  Air  Line 
R.  Co..  137  N.  C.  478,  SO  SB  1:  Parker 
V.  Atlantic  Coast  Line  R.  Co.,  138 
N.  C.  336,  845.  45  SB  658,  68  LRA 
827  (where  It  was  said:  "To  hold 
otherwise  would  put  all  perishable 
freights  at  the  mercy  of  the  car- 
rier"): Carter  v.  Wllmlnjton,  etc..  R. 
Co..  lii  N.  C.  437.  36  SB  H,  129  N.  C. 
213.  39  SB  827;  Branch  v.  WilmlnK- 
ton.  etc.,  R.  Co.,  77  N.  C.  847,  850 
(where  the  court  safd:  "The  penalty 
In  the  case  provided  for  Is  super- 
added. The  Act  merely  enforces  an 
admitted  duty");  Dunlap  v.  OhtcaBO, 
etc.,  R.  Co..  32  S.  D.  581,  144  NW  226. 

10.  Special  contract  as  sffeetlBff 
szonaes  for  delay  see  infra  I  419. 

11.  Ark. — Cantwell  v.  Paclflc  Ex- 
presB  Co..  58  Ark.  487,  25  SW  BOS. 

Colo. — Carr  v.  Schafer,  IS  Colo.  48, 
24  P  873. 

Ga. — Bedell  v.  Richmond,  etc,  R. 
Co  .  94  Ga.  22,  20  SB  262. 

Ind. — Cleveland,  etc.,  R.  Co.*  v. 
Heath,  22  Ind.  A.  47,  63  NB  198; 
Pennsylvania  Co.  v.  Clark,  2  Ind.  A. 
146,  27  NE  586,  28  NB  208. 

Mo. — Leonard  v.  Chicago,  etc.,  R. 
Co..  64  Mo.  A.  298,  67  Mo.  A.  366. 

N.  T. — Frey  v.  Now  York  Cent.  etc.. 
R.  Co.,  114  App.  Div.  747,  100  NYS 
226. 

Tex. — International,  etc.,  R.  Co.  v. 
Wentworth.  87  Tex.  311.  28  SW  277; 
International,  etc..  R.  Co.  v.  Ritchie, 
(Civ.  A.)  26  SW  840. 

Eng. — Piekford  V.  Grand  Junction 
R.  Co.,  12  M.  &  W.  766,  162  Reprint 
1408. 

13.    See  cases  infra  this  note. 

[a]  What  are  special  eontvaets  aa 
to  time  of  transportation. — One  who 

Intended  to  ship  fruit  over  defend- 
ant's railroad  to  New  York,  and  from 
there  on  a  certain  steamer,  told  the 

f:eneral  superintendent  of  defendant 
hat  It  was  important  to  get  the  fruit 
to  New  York  In  time  to  take  the 
steamer  In  question,  and  the  super- 
intendent stated  that  he  would  give 
Instructions  to  have  the  fruit  put 
on  a  fast  train,  eo  as  to  arrive  in 
time.  The  superintendent  referred 
the  shipper  to  the  train  dispatcher 
who  stated  that  he  would  give  in- 
structions whereby  the  fruit  would 
go  throuifh  In  time.  It  was  held 
that  there  was  an  express  contract 
on  the  part  of  the  carrier  to  trans- 
port the  fruit  In  lime  for  the  sailing 
of  the  steamer.  Frey  v.  New  York 
Cent.,  etc..  R.  Co..  114  App.  Dlv.  747, 
100  NYS  225. 

[b]  What  are  not  special  oontraots 
aa  to  time  of  transportation. — (1 ) 
Statement.s  by  the  commercial  aerent 
<>f  a  common  carrier,  duly  author- 
ized to  solicit  Shipments  of  freight, 
that  the  time  consumed  in  the  trans- 


Eortatlon  of  certain  live  stock  will 
e  four  days,  and  Vbat  there-  will  be 
no  delays,  do  noc  constitute  an  ex- 
press contract  on  the  part  of  the 
carrier  to  ship  and  deliver  within 
that  time.  International,  etc.,  R.  Co. 
V.  Wentworth.  87  Tex  811,  28  SW 
277.  (2>  A  contract  providing  that 
the  carrier  Is  to  receive  additional 
compensation  If  the  goods  are  deliv- 
ered by  a  certain  time  Is  not  a  con- 
tract to  carry  absolutely  within  that 
time.  Carr  v.  Schafer.  15  Colo.  48, 
24  P  878.  (3)  A  mere  expression  of 
opinion  by  a  railroad  station  agent 
as  to  the  time  required  for  trans- 
portation will  not  constitute  a  con- 
tract to  deliver  within  that  time. 
Jones  V.  Now  York,  etc.,  R.  Co..  29 
Barb.  (N.  Y.j  683.  (4)  A  promise, 
without  eonslderation,  made  by  de- 
fendant's railroad  agent  at  w  to 
use  his  best  efforts  to  deliver  to 
plaintift.  at  three  A.  M..  goods  ar- 
riving at  night  will  not  support  an 
action  for  damages  for  failure  to  so 
deliver  goods  smivod  several  years 
afterward  from  a  station  In  another 
state,  without  any  contract  by  the 
asent  at  that  point  to  deliver  other- 
wise than  In  the  ordinary  course  of 
business.  LIppmann  v.  Pennsylvania 
R.  Co..  127  App.  Dlv.  187.  Ill  NYS  532. 

[c]  When  eanlar  atlniaatsA  'or 
fewelTS  hoars,  In  adflmiBn  to  Uie 
stiwdnls  timet  for  transportation  of 
cattle  to  market.  It  was  held  that 
the  carrier  was  not  thereby  relieved 
from  liability  for  loss  resulting  froni 
delay  caused  by  Its  negligence,  even 
though  such  delay  did  not  exceed  the 
twelve-hour  limitation.  Leonard  v. 
Chicago,  etc.,  R.  Co.,  54  Mo.  A.  293. 
67  Mo.  A.  366. 

[dj  Vhe  bnrden  of  proving  a  spe- 
elal  oontraot  tm  on  the  party  aUegwg 
it.--BedeU  v.  Richmond,  etc,  R.  Co., 
94  Oa.  22,  20  SB  268. 

[e]  varol  sviatnee  Is  not  ad- 
missible to  an  agreement  on  the  part 
of  the  carrier  to  ship  on  a  certain 
train,  or  at  a  fixed  time,  where  the 
contract  of-  shipment  which  Is  in 
writing  is  silent  as  to  the  time  when 
the  shipment  shall  be  made.  In 
such  case  the  carrier  is  bound  to 
ship  merely  within  a  reasonable 
time.  Pennsylvania  Co.  v.  Clark.  3 
Intl.  A.  146,  27  NE  686.  28  NE  2I)S. 

[f]  Vor  evidence  hold  sniBoUat  to 
go  to  the  }nry  on  the  question  as  to 
whether  there  was  a  special  contract 
to  deliver  within  a  deaignated  time 
see  Piekford  v-  Grand  Junction  R. 
Co..  12  M.  &  W.  766,  162  Reprint 
L408. 

13.  Helm  v.  Missouri  Pac.  R.  Co., 
98  Mo.  A.  419,  72  SW  148. 

M.  Sauter  v.  Atchison,  etc.,  R. 
Co.,  78  Kan.  331,  97  P  484;  Strohn  v. 


surer  of  the  goods  under  obli^tion  to  deliver  at 
all  events  or  to  pay  £or  the  property,  and,  if  the 
goods  arc  destroyed  by  an  act  of  Qod  or  the  public 
enemy  before  the  time  for  delivering  them  has  ex- 
pired, this  will  excuse  the  carrier  on  the  special  con- 
tract. The  parties  are  presumed  to  contract  with 
reference  to  the  responsibility  which  the  common 
law  imposes  on  the  carrier  in  ordinary  cases,  the 
carrier  assnming  the  rink  in  respect  to  the  time, 
and  this  is  the  limit  of  the  liability  assumed  by 
the  special  agreement.^^ 

[$  407]  0.  What  Is  a  Beasonable  Time.  The 
law  does  not  attempt  to  fix  by  rule  what  is  a  rea- 
sonable time.^"  What  is  a  reasonable  time  is  not 
susceptible  of  being  defined  by  any  general  rule, 
but  the  circumstances  of  each  particular  case  must 
be  adverted  to  in  order  to  determine  what  is  a 
reasonable  time  in  that  case.'^  The  mode  of  con- 
veyance, the  distance,  the  season  of  the  year,  the 
character  of  the  weather,  the  ordinary  facilities  for 
transportation,  and  an  unusual  rush  of  business,  if 
there  was  such,  are  to  be  considered  in  determin- 
ing whether  in  the  particular  case  there  has  beeu 

Detroit,  etc..  R.  Co.,  83  Wla.  128,  99 
AmD  114. 

Aot  of  VoA  see  also  supra  S  132. 
^^Vnhlie  UMBy  see  alao  supra  fS  133, 

IB.  Strohn  V.  Detroit,  etc,  R.  Co.. 
28  Wis.  126,  99  AmD  114. 

16.  Vlckaburv,  sto.,  R.  Co.  v.  RaKs- 
dale.  46  Mlss.  458. 

[a]  Xa  Vortk  OaroMaa,  live  days 
Is  fixed  by  statute  as  the  limit  of 
reasonable  time  for  transjtortatlon 
after  the  receipt  of  the  goods.  Mc- 
Oowan  v.  Wilmington,  etc,  R.  Co., 
95  N.  C.  417. 

17.  U.  S.— Helllwell  V.  Grand 
Trunk  R.  Co..  7  Fed.  68.  10  Bias.  170. 

Ark. — Cantwell  v.  Paclflc  Express 
Co„  68  Ark.  487.  26  SW  608. 

Ga. — Lowe  V.  Bast  Tennessee,  etc.. 
R.  Co.,  90  Oa.  85,  16  SB  692. 

111. — ^Bacon  t.  Cleveland,  etc.,  R. 
Co.,  165  111.  A.  40. 

Ind. — Cincinnati,  etc,  R.  Co.  v. 
Case.  122  Ind.  310,  23  NB  797. 

Iowa. — ^Tiller  v.  Chicago,  etc,  R. 
Co..  142  Iowa  809,  120  NW  878. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Warfleld,  98  SW  318.  80  Kyi,  362. 

Me. — Johnson  v.  New  York.  etc. 
R  Co.,  Ill  Me.  263,  88  A  988. 

Miss. — ^Vlcksburg,  etc.,  R.  Co.  v. 
Ragsdale.  46  Miss.  468. 

Mo. — Davis  V.  Jacksonville  South- 
eastern Line.  126  Mo.  69,  28  SW  965: 
Gilbert  V.  Chicago,  etc.,  R.  Co.,  182 
Mo.  A.  697,  112  SW  1002. 

Nebr. — Payne  v.  Chicago,  etc,  R. 
Co ,  99  Nebr.  699,  157  NW  618. 

N.  Y. — Cartwrieht  v.  Rome,  etc., 
R.  Co..  85  Hun  SIT,  33  NYS  147. 

N.  C. — Glenn  v.  Charlotte,  etc..  R. 
COj  63  N.  C.  610. 

Tex. — Kansas  City,  etc..  R.  Co.  v. 
Beckham,  (Ctv.  A.)  1S8  SW  399. 

W.  Va. — Woodford  v.  Baltimore, 
etc.,  R.  Co.,  70  W.  Va.  196.  73  SB  290; 
McOraw  v.  Baltimore,  etc.,  R.  Co., 
18  W.  Va   361,  41  AmR  696. 

Wis.— Nudd  V.  Wells.  11  Wis.  407. 
N.  a. — Bauld  V.  Smith.  40  N.  S.  294. 

[a]  In  XTorth  OaroUna,  under  Re- 
vlsal  (1905)  j  2632.  providing  that 
two  days'  delay  at  initial  point  of 
shipment  Is  not  unreasonable,  de- 
fendant express  company,  to  which 
thirty  crates  of  strawberries  were 
tendered  eight  minutes  before  train 
time,  is  not  liable  for  unreasonable 
delay  for  its  failure  to  ship  on  such 
train.  Shaw  v.  Southern  Bxpresa 
Co..  171  N.  r.  216,  88  SE  222. 

[b]  Xiogging  road^ — Where  the 
transportation  was  to  be  effected 
over  a  logging  road  which  the  rail- 
road company  was  not  operating  con- 
tinuously, a  transportation  in  the 
usual  course  was  alt  that  was  re- 
quired- Burns  v.  Chicago,  etc.,  R. 
Co.,  104  Wis.  646.  80  NW  927. 
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an  anreasoaable  delay."  So  also  in  detexmininsr 
That  is  a  reasonable  time  for  transportation  the 
character  of  the  freight  shipped  is  a  veiy  important 
consideration.  It  is  obvious  that  what  would  be  a 
reasonable  time  for  the  traisportation  of  one  kind 
of  frei^t  would  not  be  for  another  kind."  Ac- 
cordingly some  eases  hold  that,  where  the  goods 
are  perishable  or  peooliarly  liable  to  injury  from 
delay,  the  carrier  is  bound  to  use  mare  expedition 
than  where  ordinary  freight  is  being  carried,  and 
the  reasonable  time  in  such  instances  is  a  shorter 
period  than  in  other  cases  owin^  to  the  special  cir- 
eomstauces  known  to  the  parties  at  the  time  the 
nndertakii^  was  entered  into."  And  it  has  been 
said  that  where  the  frei^t  shipped  is  perishable 
it  is  the  du^  of  the  earner  to  forward  it  by  its 
earliest  scheduled  o|qportunity  or  hy  the  earliest 
train  it  makes  up  in  the  course  of  its  business.'^ 
'However,  there  is  no  alnolute  duty  in  every  case 
to  ship  goods  immediately  on  receipt  of  them 
merely  because  they  are  perishable.**  While  they 
should  generally  be  given  a  preference,  the  de- 
mands of  the  carrier's  business,  time  for  r^^lar 
departure  of  trains,  contracts  and  obligations 
already  incurred,  and  other  like  considerations 
oi^ht  to  be  regarded  in  determining  whether  in 
any  case  the  carrier  has  been  [nroperly  diligrait  in 
forwarding  the  goods  after  the  receipt  thereof."' 


In  the  absence  of  speeial  eontraet  or  special  cir- 
cumstances which  take  the  case  out  of  the  general 
rule  the  carrier  is  not  bound  to  use  extraorainary 
means  to  forward  even  perishable  freight,  or  ship- 
ments of  stock."  Ilie  ^pper  must  be  understood 
to  contemplate  carriage  by  the  regular  trains  on 
the  ordinarjy  aohednle,  and  hence,  if  he  desires 
special  service,  he  should  etmtraet  for  it." 

If  the  Carrier  can  show  that  it  was  tree  from, 
any  negligence  which  contribiited  to  the  delay,  the 
delay,  however  long,  cannot  be  said  to  be  unrea^ 
sonable." 

Unnnul  time  occivied  in  transportation  and  de- 
livery not  ooncinBiTe.  The  fact  that  the  time  occu- 
pied in  the  tnmsportation  or  delivery  of  the  con- 
signment is  unusual  is  not  of  itself  conclusive  of 
unnecessary  delay,  unless  it  is  so  long  as  clearly 
to  compel  a  conviction  that  it  was  longer  than  was 
necessary.  It  must  be  so  unusual  as  to  be  more 
reasonably  attributable  to  the  n^ligence  of  the 
carrier  than  to  any  of  the  causes  of  delay  to  which 
the  transportation  hy  reason  of  the  mode,  time, 
route,  speed  of  carriage,  or  other  inreumstances  im- 
plying Diligence  is  known  to  be  exposed." 

Delivery  in  the  usual  time  prima  fade  reason- 
ahle.  Proof  of  delivery  in  the  usual  time  accord- 
ing to  the  custom  and  the  course  of  the  company's 
business  is  prima  facie  evidence  of  reasonable  time.'" 


18.  U.  S— Helliwell  v.  Grand 
Trunk  R.  Co.,  7  Fed.  68,  10  Bias.  170. 

Iowa. — Tiller  v,  Chicago,  etc.,  B. 
Co..  142  Iowa  309,  120  NW  672;  Cobb 
V.  Illinois  Cent,  B.  Co..  38  Iowa  601. 

Miss.— Illinois  Cent.  R.  Co.  v. 
Hayoes.  64  Miss.  604,  1  S  766; 
VIckabure,  etc.,  R.  Co.  v.  Ragsdale, 
46  Mtss.  4^8. 

Tex. — Pecoa,  etc.,  R.  Co.  v.  Evana- 
Snlder-Buel  Coy  42  Tex.  Civ.  A.  60. 
S3  SW  1024  [aff  100  Tex.  190,  97  SW 
466]. 

W.  Va. — McOraw.  v.  Baltimore, 
etc-  R.  Co..  18  W.  Vft.  361.  41  AmR 
696. 

Eng. — Wren  v.  Kastem  Counties  R. 
Ca,  f  U  T.  Rep.  N.  S,  5. 

[a]  Thm  Mason  of  the  year  la  an 

mimitat  to  1M  ooiialdoTea.  some  arti- 
cles, as  some  kinds  of  vegetables, 
being  of  Bucb  a  nature  that  at  cer- 
tain seasons  of  the  year  a  brief  de- 
lay would  be  harmless,  whereas  at 
another  season,  of  the  year  the  delay 
would  result  in  loss  or  damage.  Mc- 
Oraw V.  Baltimore,  etc.,  R,  Co.,  1^ 
W.  Va.  X61,  41  AmR  C96. 

[b]  The  rimte  which  %hm  earrler 
onUaavtly  uses  may  be  considered  In 
determining  what  Is  a  reasonable 
time;  the  carrier  la  not  bound  abso- 
lutely to  carry  by  the  shortest  route 
If  that  Is  not  its  custom  or  its  traf- 
fic connections  do  not  permit  it. 
Hales  V.  London,  etc.,  R.  Co.,  4  B.  & 
S.  66,  116  ECL  66,  122  Reprint  384. 

19.  Ark. — Cantwelt  v.  Taclfic  Ex- 
press Co.,  58  Ark.  487,  25  SW  603. 

Iowa. — Tiller  v.  Chicago,  etc.,  R. 
Co..  142  Iowa  309,  120  NW  672;  Dixon 
V.  Chicago,  etc.,  R.  Co.,  64  Iowa  531. 
=1  NW  17,  62  AmR  460. 

Miss. — Vicksburg.  etc.,  R.  Co,  v. 
RaK»dale.  46  UIss.  453. 

Tex. — Wells  v.  Fuller,  13  Tex.  Civ. 
A.  610,  35  SW  824. 

W.  Va. — ^Woodford  v.  Baltimore, 
etc.,  B.  Co.,  70  W.  Va.  195,  78  SE 
290. 

"It  Is  obvious,  that  ordinarily  the 
delay  in  shipping  articles  not  liable 
to  decay  or  damage,  such  as  iron, 
wool,  cotton,  grain  and  things  of  like 
character  not  liable  to  be  injured  by 
a  few  days'  delay,  would  be  no  test 
in  a  case  where  the  delay  of  a  day 
:n  transportation  would  result  In 
loss  or  damage  by  reason  of  their 
nature  and  Inherent  character,  such 
Uve-stock.  flsh,  oystera.  fruits, 
vegetables  and  things  of  like  char- 
a<"ter.  In  the  one  case  there  is  noth- 
ing In  the  thing  itself,  which  would 
induce  a  prudent  business  man  to 


anticipate  Injury  from  a  temporary 
delay  In  transportation  whereas  in 
the  other  case  any  prudent  business 
man  from  the  nature  of  the  thing 
Itself  might  reasonably  anticipate 
loss  or  damage  from  delay."  Mc- 
Graw  V.  Baltimore,  etc..  B.  Co.,  18 
W.  Va.  361.  36*.  41  AmR  696. 

"What  would  be  ordinary  and  rea- 
sonable diligence  In  handling  dead 
freight  might  not  be  reasonable  dllt- 

frence,  under  a  similar  state  of  facts, 
n  handling  and  transporting  live 
stock."  Woodford  v.  Baltimore,  etc., 
R.  Co.,  70  W.  Va.  195.  200,  73  SE  ZHO. 

50.  Cantwell  v.  Pacific  Express 
Co..  68  Ark.  487,  25  SW  503;  Hewett 
V.  Chicago,  etc.,  R.  Co.,  63  Iowa  611. 
19  NW  790:  Cartwrlght  v.  Rome,  etc., 
R.  Co.,  86  Hun  617,  33  NTS  147;  Mc- 
Oraw V.  Baltimore,  etc.,  R.  Co..  IS 
W.  Va.  861,  41  AmR  696. 

fa]  Thus  a  consignment  of  po- 
tatoes was  delivered  to  defendant 
company  on  February  13,  to  he  ship- 
ped on  the  14th  to  a  point  one  hun- 
dred miles  distant.  There  was  a 
daily  train  between  the  shipping 
point  and  the  destination,  but  the 
potatoes  did  not  reach  their  destina- 
tion until  the  16th.  The  weather  on 
the  14th  was  mild,  but  on  the  15th 
and  16th  it  became  cold,  and  the 
potatoes  were  frozen  by  the  time 
they  reached  their  destination.  It 
was  held  that  the  circumstances 
showed  an  unreasonable  delay,  no 
valid  excuse  being  offered,  and  de- 
fendant was  liable  for  the  damages 
resulting  therefrom.  McOraw  v. 
Baltimore,  etc.,  R.  Co.,  18  W.  Va.  361, 
41  AmR  696.  Seo  also  Hewett  v. 
Chicago,  etc..  B.  Co.,  63  Iowa  611, 
19  NW  790  (a  similar  case). 

51.  Johnson  v.  New  York,  etc.,  R. 
Co.,  Ill  Me.  263,  88  A  988. 

as.   See  cases  Infra  notes  28-26. 

83.  Dixon  V.  Chicago,  etc.,  R.  Co., 
64  Iowa  531.  21  NW  17,  52  AmR  460; 
McGraw  v,  Baltimore,  etc.,  R.  Co., 
18  W.  Va.  361.  41  Amit  696. 

24.  Pine  v.  Chicago,  etc.,  R.  Co.. 
153  Iowa  1.  133  NW  128.  39  LRANS 
639  and  note;  Tiller  v.  Chicago,  etc., 
R.  Co.,  142  Iowa  309,  120  NW  672; 
Johnson  v.  New  York,  etc.,  R.  Co., 
Ill  Me.  263,  SR  A  98S;  Payne  v.  Chi- 
cfigo,  etc..  R.  Co.,  99  Nebr.  699,  157 
NW  613  (where  it  was  said  that  four 
Texas  ca.«es  and  on-e  Oklahoma  ca^^e, 
none  of  which  are  citPd  In  the  onin- 
lon,  are  In  conflict  with  the  above 
view).  See  also  Frank  v.  Memphis, 
etc..  R.  Co..  52  Mis.i.  570  fholdiiie 
that  a  carrier  whose  duty  It  is  to 


transship  goods  is  not  bound  to  avail 
itself  of  the  very  first  opportunity 
for  doing  so).  And  see  Infra  note 
36  [a). 

[  a  ]    An   apt   lllnstratiott   of   t h  is 

principle  Is  round  in  Payne  v.  Chi- 
cago, etc.,  R.  Co..  99  Nebr.  699.  157 
NW  613,  Which  holds  that  a  railway 
company  is  not  required  to  attach  a 
freight  train  carrj'ing  live  stock  to 
a  passenger  train  to  hasten  Its  de- 
livery and,  where  It  transfers  the 
same  by  its  usual  freight  trains  on 
schedule  time  and  there  is  no  evi- 
dence that  there  were  passenger 
freight  trains  by  which  the  destina- 
tion could  have  oeen  reached  sooner. 
It  is  not  liable  for  the  death  of  tht> 
animals  as  a  result  of  sickness 
while  In  transit. 

as.  Johnson  v.  New  York,  etc.,  B. 
Co.,  Ill  Me.  263.  88  A  988:  Hickey 
v.  Chicago,  etc.,  R.  Co.,  174  Mo.  A. 
408.  160  SW  24;  Payne  v.  Chicago, 
etc.,  R.  Co.,  99  Nebr.  699,  167  NW 
613. 

[a]  Tkna,  where  there  was  no 
regular  cattle  train  leaving  a  Junc- 
tion point  after  the  time  required  for 
resting  and  feeding  the  cattle,  as 
required  by  the  act  of  June  29,  c 
3694,  34  St.  at  L..  607  (U.  S.  Comp. 
St.  Supp.  [1909]  pp  1178.  1179),  the 
carrier  la  not  liable  for  delay  caused 
by  waiting  for  the  next  regular  cat- 
tle train.  Hickey  v.  Chicago,  etc., 
R.  Co.,  174  Mo.  A.  408,  160  SW  24. 

ae.  Perkins  v.  Cleveland,  etc.,  B. 
Co.,  183  111.  A.  631;  Bacon  v.  Cleve- 
land, etc.,  R.  Co..  155  111.  A.  40. 

87.  Chicago,  etc.,  R.  Co.  v.  SImms, 
IS  111.  A.  68. 

88.  Southern  Pac.  Co.  v.  Arnett, 
126  Fed.  75,  61  CCA  131:  Low©  -v. 
East  Tennessee,  etc.,  R.  Co.,  90  Gn. 
85,  15  SE  692;  Ecton  v.  Chicago,  etc., 
R.  Co.,  126  Mo.  A.  223,  102  SW  676; 
Schwab  V.  Union  Line,  13  Mo.  A.  159. 

[a]  A  Umltatton  of  tUs  prtauOple 
Is  that  delivery  within  the  usual  time 
according  to  tne  custom  and'  coursp 
of  the  company's  business  will  be 
no  defense  where  It  appears  that  thti 
carrier's  ordinary  course  of  business 
is  Inconsistent  with  a  reasonably 
prompt  transportation  and  delivery, 
since  adherence  to  a  negligent  prac- 
tice will  not  relieve  it  of  its  culpable 
character.  Blakemore  v.  Lancashire, 
etc.,  R.  Co..  1  F.  &  F.  76. 

[bl  Delays  Incident  to  ordinary 
transportation  of  stock  are  the  same 
as  reasonable  delays.  Southern  Pac. 
Co.  v.  Arnett,  126  Fed.  75.  61  CCA 
131. 
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Applications  of  tilie  foregoing  mles  have  been 
made  in  cases  of  delays  of  one  year,'*  seventy 
days,^"  thirty  days,^^  twelve  or  fifteen  days,^*  sixty- 
two  hours/'  twenty-four  hours;"  and  the  rules  have 
also  been  applied  to  delays  in  shipments  of  live 
stDck.^= 

408]  D.  What  Constitutes  Negligence.  What 
constitutes  reasonable  diligence  must  depend  on  the 
circumstances  of  each  case.^  The  carrier  will  be 
liable  if  the  delay  results  from  a  wreck  due  to  its 
Diligence,"  or  wliere  the  goods  are  carried  beyond 
the  destination  specified  by  the  shipper,^  or  where 
it  accepts  property  for  shipment  knowing  that  it 
will  be  unable  to  transport  it  in  a  reasonable  time,^ 
or  where  it  refuses  to  perform  its  admitted  duty  to 
place  a  car  in  position  to  unload  promptly  on  ar- 
rival at  destination."  The  overloading  of  the  en- 
gine or  its  defective  condition  will  render  a  rail- 
road company  liable  for  negligence  in  resulting  de- 
lay/^ and  the  fact  that  delay  is  caused  by  an  acci- 
dent to  the  carrier's  engine  famishes  no  excuse 
for  delay,  where  there  were  other  engines  avail- 


able to  move  the  ears.*^  But  a  carrier  is  not  bound 
to  furnish  a  special  engine  for  a  train  which  would 
otherwise  be  overloaded  by  the  taking  of  the  goods 
oftered.^^  And  failure  to  delay  a  regular  freight 
train  in  order  to  handle  a  shipment  of  cattle  is  not 
negligence.**  Negligence  in  ascertaining  the  loca- 
tion of  the  place  to  which  the  goods  are  to  be  trans- 
ported may  render  the  carrier  liable  for  delay;** 
Gut  on  the  other  hand,  if  some  inquiry  and  exercise 
of  judgment  are  required  to  ascertain  whether 
goods  are  to  be  transported  on  a  particular  train  or 
to  a  particular  destination,  delay  resulting  from 
the  making  of  proper  inquiry  and  exercise  of  proper 
discretion  will  not  be  n^ligent.*"  In  general  the 
selection  of  a  route,  where  more  than  one  route 
is  available  to  the  carrier,  will  not  render  it 
liable  if  reasonable  care  is  exercised  in  this  re- 
spect,*^ and  especially  is  this  true  where  by  reason 
of  some  obstruction  in  the  usual  route,  not  due  to 
the  carrier's  negligence,  it  becomes  necessary  to 
exercise  judgment  as  to  forwarding  by  another 
route.*"    It  has  been  held,  however,  that  where 


29.  [a]  Conoltulvaly  onrMionabl* 

for  transportation  of  goods  frotii  a 
city  In  MaflBachusetts  to  a  liulnt  In 
Wisconsin.    Nudd  v.  Wells,  11  Wis. 

4117. 

30.  [a]  UnrswonaU**— St.  J^culs, 
etc.,  R.  Co.  V.  Heatii,  41  Ark.  476. 

31.  [a]  UnraosonalilSd — TIIinoiR 
Cent.  B.  Co.  v.  Cobb.  64  IH.  128; 
Chesapeake,  etc.,  R.  Co.  v,  Saulabury, 
126  Ky.  179,  103  SW  254,  31  KyL 
624.  12  LUANS  481. 

33.  [a]  UnxMSoiLslal*. — Illinois 
Cent.  R.  Co.  v.  McClelian,  64  111.  58, 
6  AmR  83;  Michigan  Southern,  etc., 
R.  Co.  V.  nay,  20  111.  375,  71  AmD 
278;  Jennings  v.  Grand  Trunk  R.  Co., 
52  feun  227,  6  NYS  140  Caff  127  N. 
y.  438,  28  NE  394]. 

33.  [a]  nnreaAouahl*. — St.  Louis, 
etc.,  R.  Co.  V.  Gunter,  44  Tex.  Civ.  A. 
480,  90  SW  152. 

34.  [a]  Unxeasonabl*.^ — <1)  Orms- 
by  V.  Union  Pac.  R.  Co.,  4  Fed.  70G, 
2  McCrary  48;  Jeffries  v.  Chtcago, 
etc.,  R.  Cfo.,  88  Nobr.  268.  129  NW 
273.  (2)  Unless  explained  and  ex- 
cu.sed.  Ormsby  v.  Union  Pac.  R.  Co.. 
supra;  Jeffries  v.  Chicago,  etc,  R. 
Co.,  supra.  (3)  One  day's  delay, 
where  no  indication  of  a  necessity 
for  promptnes-f  In  delivery  is  given 
by  tne  shipper,  will  not  render  the 
carrier  liable  In  damages.  Water 
Valley  Bank  v.  Southern  iSxpress  Co., 
71  Miss.  741,  16  S  300. 

35.  III. — Fesser  v.  CbicaKo,  etc.,  R. 
Co.,  193  in.  A.  432. 

Ind. — Pennsylvania  Co.  v.  Clark,  2 
Ind.  A.  146,  27  NE  586,  28  NE  208. 

Ky. — Louisville,  etc..  R.  Co.  v. 
V-'arfield,  98  SW  313,  30  Kyi-.  352. 

Mo. — Ecton  V.  Chicago,  etc.,  R.  Co., 
125  Mo.  A.  223.  102  SW  675. 

Tex. — Kansas  City,  etc.,  R.  Co.  v, 
Moore,  (Civ.  A.)  149  SW  302. 

ra]  uva  atock.^ — (1)  The  time  rus- 
tomarily  made  by  a  carrier  for  ship- 
pers of  cattle  between  certain  points 
win  be  considered  a  reasonable  time 
so  far  as  such  shippers  are  con- 
cerned. Dawson  v.  Chicago,  etc.,  R. 
Co.,  79  Mo.  296;  Ecton  v.  Chicago, 
etc.,  R.  Co.,  125  Mo.  A.  223,  102  SW 
675:  Sloop  V.  Wabash  R.  Co..  93  Mo. 
A.  605.  67  SW  956.  {21  And  ordi- 
narily, in  determining  whether  there 
has  been  an  unreasonable  delay  in 
transportation,  time  taken  in  feed- 
ing, watering,  and  resting  cattle 
must  be  excluded.  Kansas  City,  etc., 
R.  Co.  V.  Moore,  (Tex.  Civ.  AJ  14i) 
SW  302;  St.  Louis,  etc..  It.  Co.  v. 
Landa.  (Tex.  Civ.  A.)  149  SW  292; 
St.  Louts,  etc..  R.  Co.  v.  May.  63  Tex. 
Civ.  A.  267,  115  SW  900:  St.  Louis, 
etc..  R.  Co.  v.  Carlisle.  34  Tex.  Civ. 
A.  268,  78  SW  653.  (3)  Othorwise. 
however,  where  except  for  delay  In 
transportation  such  unloading  and 
feeding  would  not  have  been  neces- 


sary (Galveston,  etc.,  R.  Co.  v.  John- 
son, (Tex.  Civ.  A.)  133  SW  725); 
(4)  or  as  to  time  unnecessarily  used 
In  unloading,  feeding,  and  watering 
(Gulf,  etc.,  R.  Co.  v.  Beattle.  (Tex. 
Civ.  A.)  88  SW  367).  (6)  Leaving 
Stock  in  a  car  several  hours  on  the 
tracks  of  a  stockyards  company  only 
a  quarter  of  a  mile  from  their  des- 
tination is  unreasonable.  Pesser  v. 
Chicago,  etc.,  R.  Co.,  193  111.  A.  432. 
(6)  A  delay  of  ten  hours  in  a  ship- 
ment of  nine  carloads  of  cattle  for 
no  other  reason  than  that  the  regular 
train  had  left  when  the  shipment 
was  received  from  the  initial  carrier 
was  unreasonable.  In  the  absence  of 
a  showing  that  the  carrier  had  no 
other  facilities  for  forwarding  the 
shipment  sooner.  Rogers  v.  Texas, 
etc..  R.  Co.,  (Tex.  Civ.  A.)  94  SW 
158.  (7)  In  the  absence  of  a  con- 
tract the  carrier  Is  not  bound  to  ship 
stock  by  the  first  train  leaving  after 
the  delivery  of  the  stock  for  trans- 
portation. Pennsylvania  Co.  v.  Clark. 
(Ind.  A.)  28  NE  208.  (8)  In  an  ac- 
tion against  a  carrier  for  Injuries 
to  a  shipment  of  mules  it  appeared 
that  the  mules  were  left  In  feed  pens 
at  one  point  something  like  five 
hours,  and  at  another  point  about 
seventeen  hours,  but  there  was  no 
showing  that  while  they  were  left 
in  the  pens  they  were  not  prop- 
erly cared  for.  fed,  and  watered. 
It  was  held  that  It  was  not  to  be 
presumed  from  such  evidence  that 
the  delay  was  unusual  or  calculated 
to  be  injurious  to  the  health  of  the 
mules.  Louisville,  etc..  R.  Co.  v. 
Warfleid,  98  SW  313.  30  KyL  362. 

3e.  Johnson  v.  New  York,  etc.,  R. 
Co.,  Ill  Me.  263.  88  A  988;  and  cases 
Infra  this  section. 

37-  St.  Louis,  etc..  R.  Co.  v.  Dean. 
(Tex.  Civ.  A.)  152  SW  1127. 

38.  Missouri,  etc..  R.  Co.  v,  Hayes, 
74  Kan.  880.  8S  P  64;  Sherman  v. 
Hudson  River  R.  Co..  64  N.  T.  254. 

ra]  If  ft  oftrrler  loua  on  tlit  uune 
oar  rood*  for  dUtemtt  destliuttloiia 
and  carelessly  takes  to  a  more  re- 
mote point  goods  which  should  have 
been  delivered  at  a  nearer  point,  it 
will  be  liable  for  the  delay  caused 
thereby,  Walte  v.  New  York  Cent., 
etc..  R.  Co..  no  N.  Y.  G36.  17  NE  730; 
Shermtin  v.  Hudson  River  R.  Co.,  64 
N.  Y.  254. 

39.  Toledo,  etc..  R.  Co.  v.  Thomp- 
son. 71  111.  434;  Illinois  Cent.  R.  Co. 
V.  Cobb,  64  III.  128;  (3rpat  Western 
R.  Co.  V.  Burns.  60  111.  284;  Tate  v. 
Missouri  Pac.  R.  Co.,  157  111.  A.  105. 

40.  Toledo,  etc.,  R,  Co.  v.  Beery, 
31  Ind.  A.  556.  68  NE  702. 

41.  Cleveland,  etc.,  R.  Co.  v. 
Heath,  22  Ind.  A.  47,  53  NE  198; 
Ratllft  v.  Quincy.  etc.,  R.  Co..  118 
MO.  A.  644.  94  SW  1005;  McCrary  v. 


Chicago,  etc.,  B.  Co.,  109  Mo.  A.  667. 
83  SW  82  (holding  that  the  fact  that 
the  train  t-rew  worked  faithfully  to 
put  the  engine  in  order  does  not 
prevent  a  recovery);  Anderson  v. 
Atchison,  etc..  R.  Co..  98  Mo.  A.  677. 
67  SW  707;  Rogers  v.  Texas,  etc..  B. 
Co..  (Tex.  Civ.  A.)  94  SW  168. 

"If  It  ts  shown  that  an  engine  fails 
to  perform  a  duty  assigned  to  It  by 
the  carrier  without  any  unforeseen 
or  sudden  cause,  it  ought  to  be  con- 
sidered either  that  it  was  an  un- 
serviceable engine,  or  else  had  been 
overloaded.  It  would  not  be  reason- 
able to  require  the  shipper  to  sum- 
mons experts  and  go  into  the  detail 
of  just  where  the  defect  was  and 
how  such  detect  would  operate 
against  the  proper  power  of  the  en- 
gine." McCrary  v.  Chicago,  etc.,  R. 
Co.,  109  Mo.  A.  667,  670,  83  SW  82. 

[a]  ninstratltiii. — Where  the  In- 
jury to  an  engine  which  caused  a 
delay  in  the  transportation  of  plain- 
tiff's cattle  was  due  either  to  negli- 
gence of  defendant's  employees  li\ 
making  couplings  or  to  a  defective 
engine  end  sill,  and  there  was  no 
evidence  that  the  engine  had  prop- 
erly been  Inspected  before  it  left 
defendant's  division  point,  defendant 
was  responsible  for  such  delay  under 
the  rule  that  only  such  causes  as 
cannot  reasonably  be  anticipated, 
controlled,  or  avoided  by  reasonable 
care  will  excuse  a  carrier's  unusual 
delay.  Veneill  v.  Quincy.  etc.,  R.  Co.. 
132  Mo.  A.  722.  112  SW  1030. 

42.  Kansas  City,  etc..  R.  Co.  v. 
West,  (Tex.  Civ.  A.)  149  SW  206. 

43.  M I  ch  1  gan  Southern,  etc-  R. 
Co.  V.  McDonouffh.  21  Mich.  195.  4 
AmR  466. 

44.  San  Antonio,  etc..  R,  Co.  v. 
Turner.  (Tex.  Civ.  A.)  94  SW  214, 
And  see  N.  B.  Fails  Lubricating  Co. 
v.  Erie  R.  Co.,  112  NYS  432  (holding 
that,  where  a  carrier  received  eood« 
between  eleven  and  twelve  o  clock 
noon  at  its  freight  house,  destruction 
of  the  goods  by  fire  at  nine-thirty- 
flve  P,  M.  did  not  show  negligence 
in  falling  to  ship  where  the  carrier 
had  no  train  between  those  hours 
which  could  have  carried  the  goods). 

45.  Walte  V.  New  York  Cent.,  etc.. 
R.  Co..  110  N.  Y.  635.  17  NE  730; 
Harrell  v.  Owens.  18  N.  C.  273. 

46.  Louisville,  etc.,  R.  Co.  v.  Brln- 
ley,  29  SW  305,  17  KyL  9;  Baltimore, 
etc.,  R.  Co.  V.  Pumphrey.  59  Md.  390; 
Alabama,  etc.,  R.  Co.  v.  Hayne,  76 
M1.-4S.  53S,  24  S  907. 

47.  See  cases  infra  note  48;  supra 
S  407. 

48.  Chicago,  etc.,  R.  Co.  v.  Thrapp, 
5  111.  A.  502;  Gulnn  v.  Wabash,  etc.. 
R.  Co..  20  Mo.  A.  453;  PUver  v.  Hale. 
2  Mo.  A.  557:  Empire  Transp.  Co,  v. 
Wallace.  68  Pa.  302,  8  AraR  178;  St. 
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perishsble  goods  eonld  have  been  brought  to  des- 
tination in  time  for  their  maricetii^  by  transfer- 
ring the  shipment  at  an  intennediate  point  to  an- 
other train,  failure  to  make  sueh  transfer  is  negli> 
geDce  rendering  the  carrier  liable  for  the  spoiling 
of  the  goods  owing  to  the  delay  in  shipment,'^  and 
that  the  character  of  the  article  to  he  transported 
may  indicate  to  the  carrier  the  necessity  of  speedy 
transportation  and  impose  a  n>ecial  duty,  as  where 
there  ia  a  corpse  shipped."  In  such  case  the  car- 
rier should  employ  the  most  direct  route."^ 

\%  409]  E.  Dday  Unst  B«  Froximata  Oanae  of 
InjlUT.  Where  damages  are  sought  to  he  recovered 
on  the  ground  of  delay  in  shipment,  the  delay  must 
be  the  proximate  cause  of  the  loss  or  the  injury 
complained  of.''  According  to  the  weight  of  au- 
thority, the  rule  is  that,  if  the  loss  or  the  injury 


complained  of  would  have  occurred  notwithstanding 
the  goods  had  been  shipped  in  a  reasonable  time, 
the  carrier  is  not  liable,  and  that,  if  the  subse- 
quent loss  of  the  goods  is  due  to  an  independent 
cause,  the  carrier  will  not  he  liable,  although  it 
has  been  guilty  of  a  negligent  delay  in  transporta- 
tion.***  however,  the  negligent  delay  occasions 
the  ultimate  injury  which  results  from  the  goods 
not  reaching  their  destination  in  time,  the  carrier 
is  liable,"'  and  this  is  so,  although  the  loss  does 
not  directly  result  while  the  goods  are  in  its  pos- 
session.'" And  the  earner  is  liable  for  injuries  to 
which  its  ncffligent  delay  contributes,  althoi^h  its 
conduct  may  not  have  been  the  sole  cause  of  the 
injury."  Accordii^ly  it  will  be  liable  even  if 
concurrent  negligence  of  another  carrier,"  or 
the  inherent  propensity  of  animals  being  trans- 


Louis,  etc..  R.  Co.  V.  Jonea,  (Tex. 
Civ.  A.)  29  SW  696;  International, 
etc,  R.  Co.  V.  Wentworth.  8  Tex.  Civ. 
A.  &.  27  SW  680;  Missouri,  etc.,  H. 
Co.  V.  Olive,  (Tex.  Civ.  A.)  23  SW 
S26. 

tt.  Whlttom  V.  Adams  Express 
Co..  (Mo.  A.)  182  SW  137. 

80.  Wells  V.  Fuller.  IS  Tex.  Civ. 
A.  610.  36  SW  824. 

Bl.  Wells  V.  Fuller,  13  Tex.  Civ. 
A.  BIO,  36  SW  S24. 

S3,  u.  S. — Marine  Ins.  Co.  v.  St. 
Louis,  etc.,  R.  Co,  41  Fed.  643:  Scott 
T.  Baltimore,  etc.,  Steamboat  Co..  19 
Fed.  56. 

Ark. — St.  Louis,  etc.,  R  Co.  v. 
Washum,  96  Ark.  384.  131  SW  969; 
St  Louis,  etc.,  R.  Co.  v.  Neel,  66  Ark. 
279.  19  SW  963. 

Me. — Young  v.  Maine  Cent.  R.  Co., 
113  Me.  113,  93  A  48. 

Tex. — Galveston,  etc..  R.  Co.  v. 
Noelke,  69  Tex.  Civ.  A.  S47.  125  SW 
9C9;  Texas  Cent.  R.  Co.  v.  Shropshire, 
58  Tex.  Civ.  A.  681.  125  SW  369; 
Texas  Mexican  R.  Co.  v.  Reed,  66 
Tex.  Civ.  A.  452,  121  SW  619;  Trout 
T.  Gulf,  etc.,  R.  Co.,  (Civ.  A.)  Ill 
SW  220. 

Wyo. — Clhlcaso,  etc.,  R.  Co.  v.  Mor- 
ris, 16  Wyo.  808,  98  P  664. 

See  also  cases  Infra  this  section. 

53.  V.  S. — St.  Louis,  etc..  R.  Co.  v. 
Commercial  Union  Ins.  Co.,  139  U.  S. 
223.  11  set  654.  36  L.  ed.  154;  Em- 
pire State  Cattle  Co.  v.  Atchison,  etc., 
R.  Co.,  186  Fed.  135  [aff  147  Fed. 
457,  77  CCA  601  (all  201  U.  S.  1,  28 
set  607,  62  L.  ed.  931,  15  AnnC^as 
70)]. 

Ark. — Martin  v.  St.  Louis,  etc.,  R. 
Co..  66  Ark.  510,  19  SW  314. 

N.  T. — Hamilton  v.  McPheraon,  2!) 
N.  Y.  72.  84  AmD  330. 

N.  C. — General  Fire  Extinguisher 
Co.  V-  Carolina,  etc.,  R.  Co.,  137  N. 
C.  278,  49  SE  208. 

Tex. — Galveston,  etc..  R.  Co.  v. 
Blocker,  (Civ.  A.)  156  SW  966;  Pe- 
cos, etc.,  R.  Co.  V.  Bfvlns,  61  Tex. 
Civ.  A.  170.  130  SW  210;  Missouri 
Pac  R.  Co.  v.  Paine,  1  Tex.  Civ.  A. 
621,  21  SW  78. 

Va, — Herring  v.  Chesapeake,  etc., 
R.  Co..  101  Va.  778,  45  SB  322. 

But  see  supra  SS  154.  166. 

M.  Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Washum.  96  Ark.  384,  131  SW  959. 

Ky. — Louisville,  etc..  R.  Co.  v. 
Cormier.  109  SW  346,  83  KyL  138 
Ireh  den  111  flW  289.  33  KyL  802]. 

Mass. — Hoadley  v.  Northern 
Transp.  Co.,  115  Mass.  304,  16  AmR 
106. 

N.  T.- — Harrison  v.  Weir.  71  App. 
DIv.  248.  75  NTS  909. 

Tex. — Texas  Cent.  R.  Co.  t.  Shrop- 
shire, 68  Tex.  Civ.  A.  631.  125  SW 
169. 

But  nee  supra  SS  154,  156. 

[a]  lUnstrations. — (l>  In  order  to 
recover  for  the  shrinkage  of  cattle  tn 
weight  because  of  delay  In  shipment, 
such  shrinkage  must  be  due  to  the 
unreasonable  and  negligent  delay  of 
the  carrier,  so  that  It  could  not  be 
mi  element  of  damages  that,  because 
the  carrier  unloaded  and  fed  the 
stock  during  transportation,  they 
[10  C  J.— 101 


would  not  eat  their  "till"  on  delivery 
thereby  reducing  their  weight.  St. 
Louis,  etc..  R.  Co.  v.  Washum,  96 
Ark.  384.  131  SW  959.  (2>  Where 
the  detention  of  plaintiff's  cattle  by 
the  last  connecting  carrier,  which  re- 
sulted in  damage  to  them,  could 
have  been  prevented  by  plalntlfTs 
conceding  to  the  carrter'.s  demand  for 
twenty-one  dollars  additional  freight, 
which  plaintiff  was  then  able  to  pay, 
the  initial  carrier's  negligence  in 
quoting  plaintiff  an  incorrect  rate 
was  not  the  proximate  caune  of  the 
damage  to  the  cattle  by  the  delay 
so  as  to  render  such  Initial  carrier 
liable  therefor.  Texas  Mexican  R. 
Co.  v.  Reed.  66  Tex.  Civ.  A.  452,  121 
SW  519.  (3)  Where  a  carrier  receiv- 
ing dogs  for  shipment  by  a  certain 
train  ships  them  by  an  earlier  train, 
and,  no  one  being  present  to  receive 
them,  returns  them  to  the  .place  of 
shipment,  and  the  shipper,  learning 
of  their  return,  directs  them  to  be 
reshlpped  on  the  next  day,  without 
in  any  way  providing  for  them,  he 
is  not  entitled  to  damages  for  the 
death  of  one  of  the  dogs,  resulting 
from  his  long  confinement,  the  prox- 
imate cause  of  the  death  being  the 
neglect  of  the  shipper  to  have  the 
dogs  attended  to  before  their  reship- 
ment.  Harrison  v.  Weir.  71.App.  DIv. 
248.  75  NYS  909  (two  judges  dissent- 
ing). (4)  The  fact  that  a  carrier 
takes  a  horse  out  of  the  usual  course 
of  shipment,  so  that  its  delivery  at 
the  point  of  destination  will  be  there- 
by materially  and  unnecessarily  de- 
layed, does  not  warrant  the  owner 
or  his  agents  in  removing  It  from 
the  car  at  a  place  en  route  where  no 
suitable  means  are  provided  for  re- 
moval and  running  the  risk  of  injur- 
ing it,  and,  if  It  is  done, without  the 
carrier's  consent.  It  will  not  be  liable 
for  any  resulting  Injury,  Louisville, 
etc..  R.  Co.  V.  Gofmley,  109  SW  346, 
33  KyL  188  [reh  den  111  SW  289.  33 
KyL  802].  (6)  Where  defendant  rail- 
road company  negligently  failed  to 
transport  promptly  a  merry-go-round 
which  plaintlfc  was  shipping  to  a 
town  to  set  up  at  a  picnic,  and  a 
further  delay  in  setting  It  up  after 
It  arrived  was  caused  by  the  refusal 
of  the  drayman  whom  plaintiff  had 
engaged  for  that  purpose  to  haul  it 
from  the  depot  because  he  was  then 
doing  other  work,  defendant's  negli- 
gent delay  was  not  the  proximate 
cause  of  damages  caused  by  the 
drayman's  failure  to  perform  his 
contract  with  plaintiff,  even  If,  ex- 
cept for  defendant's  negligence,  the 
machine  would  have  arrived  at  a 
time  when  other  engagements  would 
not  have  prevented  the  drayman  from 
Immediately  removing  it,  and  hence 
in  an  action  against  defendant  for 
damages  for  such  delay,  evidence  of 
the  drayman's  breach  of  contract 
was  not  admissible.  Texas  Cent.  R. 
Co.  V.  Shropshire,  68  Tex.  Civ.  A. 
631,  126  SW  3G9. 

66.  U.  a.— The  Caledonia.  60  Fed. 
667  [aff  43  Fed.  681  (aff  167  U.  S. 
124.  15  set  537.  39  L.  ed.  644)1. 

Ala. — Green  v.  Louisville,  etc.,  R. 


Co.,  163  Ala.  138,  60  S  937,  136  Am 
SR  67. 

Iowa. — Wisecarver  v.  Chicago,  etc., 
R,  Co.,  141  Iowa  121.  119  NW  632. 

Mich. — Slsson  V.  Cleveland,  etc.,  R. 
Co..  14  Mich.  489,  90  AmD  262. 

Miss. — Russell  V.  Mobile,  etc.,  R. 
Co.,  87  Miss.  806,  40  S  1016. 

Mo. — W.  R.  Hall  Grain  Co.  v.  Louis- 
ville, etc,  R.  Co.,  148  Mo.  A.  308, 
128  SW  42;  Gillespie  v.  Louisville, 
etc.,  R.  Co.,  144  Mo.  A.  608,  129  SW 
277. 

N.  Y. — Conger  v.  Hudson  River  R. 
Co„  13  N.  Y.  Super.  375. 

■Tex. — Butterlck  Pub.  Co.  v.  Gulf, 
etc.,  R.  Co..  S9  Tex.  Civ.  A.  640,  88 
SW  299;  Texas,  etc.,  R.  Co.  v.  Slaugh- 
ter, 37  Tex.  Civ.  A.  624,  84  SW 
1086;  Texas,  etc.,  R.  Co.  v.  Smith. 
84  Tex.  Clv.  A.  ifl,  79  SW  614;  Gal- 
veston, etc.,  Co.  v.  Herring,  (Civ.  A.) 
86  SW  129. 

[a]  ninrtratlon. — The  failure  of  a 
carrier  to  move  a  carload  of  lumber, 
after  being  made  ready  for  shipment 
and  notice  thereof,  renders  it  liable 
for  the  loss  of  the  lumber  by  its 
subsequent  destruction  in  the  burn- 
ing of  adjacent  property  without  the 
carrier's  fault.  Greene  v.  Louisville, 
etc.  R.  Co..  163  Ga.  138,  60  S  937.  136 
AmSR  67. 

[b]  luposslMmr  to  a&Uolpate 
partumlar  Injury. — Where  a  carrier 
Is  guilty  of  negligent  delay  In  ship- 
ping cattle,  although  the  negligent 
act  must  be  the  proximate  cause  of 
the  injury  to  hold  the  carrier  respon- 
sible, yet.  If  the  injury  follows  as  a 
direct  consequence  of  the  negligent 
act.  It  cannot  be  said  that  the  carrier 
is  not  responsible  because  the  par- 
ticular Injury  could  not  have  been 
anticipated.  Gillespie  v.  Louisville, 
etc.,  R.  Co.,  144  Mo.  A.  508,  129  SW 
277. 

S6.  The  Caledonia,  50  Fed.  667 
[aft  43  Fed.  681  (aff  167  U.  S.  124, 
15  set  637.  39  L.  ed.  644)1;  Wisecar- 
ver v.  Chicago,  etc.,  R.  Co.,  141  Iowa 
121.  119  NW  532;  Slsson  v.  Cleveland, 
etc.,  R.  Co.,  14  Mich.  489,  90  AmD 
262. 

[a]  Illustration. — in  the  absence  ot 
any  custom  to  the  contrary,  the  car- 
rier last  receiving  a  through  ship- 
ment of  live  stock  during  the  twenty- 
eight  hour  period  for  feeding  and 
watering  must  feed  and  water  the 
stock:  but,  where  by  custom  such 
duty  is  undertaken  by  the  Initial  car- 
rier before  delivery  to  the  connecting 
carrier,  and  it  fails  to  perform  the 
duty,  whereby  the  stock  Is  delayed 
In  shipment,  resulting  in  loss,  the 
initial  carrier  is  responsible  therefor, 
even  though  the  Injury  does  not  de- 
velop until  the  stock  has  passed  Into 
the  possession  of  the  connecting  car- 
rier, or  until  the  stock  has  arrived 
at  destination.  Wisecarver  v.  Chi- 
cago, etc.,  R.  Co..  141  Iowa  121,  119 
NW  632. 

67.  Wisecarver  v.  Chicago,  etc.. 
R.  Co.,  141  Iowa  121.  119  NW  532. 

68.  Conger  v.  Hudson  River  R. 
Co.,  13  N.  Y.  Super.  376;  Texas,  etc.. 
R.  Co.  V.  Smith,  34  Tax.  Clv.  A.  671, 
79  SW  614. 
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ported,""  contributes  to  the  loss.  A  cause  cannot  be 
concurrent  with  a  proximate  cause  and  be  remote  at 
the  same  time.**  Excuses  which  would  have  been 
good  for  a  delay  had  there  been  no  n^I^nce  on 
the  part  of  the  carrier  will  not  be  available  where 
the  injury  results  from  negligence.*^  Where  there 
has  been  delay,  even  though  excusable,  the  carrier 
must  take  reasonable  precautions  to  avoid  injury 
resulting  therefrom.*'  And  the  carrier  should 
notify  the  consignee  of  the  delay  if  thereby  re- 
sulting inju^  may  be  avoided." 

410]  r.  Excuses  for  Delay— 1.  In  Oemral. 
Where  damages  are  sought  on  the  ground  that  the 
carrier  has  breached  its  common-law  undertaking 
to  transport  with  reasonable  dil^nee,  any  facts 
which  the  law  recognizes  as  an  excuse  for  delay 
will  constitute  a  good  defense,  although  no  exemp- 
tion ftom  liability  on  any  such  ground  was  in  the 
contract  of  shipment.**  A  carrier  may  excuse  its 
delay  by  accident  or  misfortune,  althongh  not  in- 
evitable or  produced  by  an  act  of  God.*' 


[$  4U]  2.  Acta  of  supper."*  If  the  delay  is 
due  to  the  act  or  fault  of  the  shipper,  the  carrier 
cannot  be  held  accountable  for  resulting  injni^.*' 
However,  n^lect  of  the  consignee  to  unload  perish- 
able goods  as  soon  as  practicable  will  not  excuse 
the  carrier  for  decay  caused  by  delay,  if  it  appears 
that  the  loss  had  already  occurred  before  arrival 
at  destination.**  And  the  fact  that  a  shipper  was 
ne^igent  in  delaying  the  ordering  of  goods  before 
he  delivered  them  to  a  carrier  for  transportation, 
and  that  he  had  already  sustained  damages  because 
of  his  delay,  will  not  prevent  him  from  recovering 
the  damages  arising  from  the  negligence  of  the 
carrier  in  delayii^  such  transportation,  if  such 
damages  can  be  shown  with  reasonable  certainty 
to  have  resulted  therefrom.** 

[$  412]  S.  Advifltng  Shipper  as  to  ProbaUe 
Duay.  where  g^oods  are  tendwed  to  a  carrier  for 
transportation,  it  is  bound  to  advise  the  shipper  as 
to  My  cause  likely  to  delay  transportation,  which 
cause  is  within  its  knowledge,  or  within  its  fair 


[a]  lUnatmtlon. — Plaintiff  shipped 
over  defendant's  railroad  certain 
wool  for  transportation,  to  New  York 
In  connection  with  a  steamship  line, 
under  a  bill  of  lading  limiting  de- 
fendant's liability  to  Its  own  line. 
Had  the  wool  been  transported  with 
reasonable  dlsp&tch  to  the  port  where 
the  water  transportation  was  to  be- 
gin. It  would  have  arrived  before  ten 
o'clock  A.  M.,  Oct.  20.  1900,  but  did 
not  in  fact  arrive  until  October  26, 
when  It  was  transported  by  steamer 
to  New  York  and  delivered  on  Nov. 
21,  1900.  From  Oct.  19  to  Nov.  14. 
1900.  the  market  value  of  wool  In 
New  York  was  twenty  cents  per 
pound,  but  thereafter  the  price  con- 
tinually declined  until  after  delivery. 
It  was  held  that,  In  the  absence  of 
explanation,  the  long  delay  on  de- 
fendant's line  constituted  negligence 
which  at  least  concurred  with  the 
negligence  of  the  steamship  line,  if 
any,  and  hence  defendant  was  liable 
for  damages  resulting  therefrom. 
Butterick  Pub.  Co.  v.  Gulf,  etc..  R. 
Co..  39  Tex.  Civ.  A.  G40.  88  SW  299. 

lb]  AbUitr  of  other  oonnaatlnff 
canltn  to  prsvsst  Injnry.^ — It  Is  no 
defense  that  the  other  connecting 
carriers  could,  by  the  use  of  ordinary 
care  after  the  goods  had  been  re- 
ceived by  them,  have  delivered  them 
at  destination  In  time  to  have  pre- 
vented the  Injury.  Texas,  etc.,  R. 
Co.  v.  Slaughter,  37  Tex.  Civ.  A.  624. 
84  SW  lOsG;  Texas,  etc.,  R.  Co.  v. 
Smith.  34  Tex.  Civ.  A.  B71,  79  SW 
614. 

B9.  Galveston,  etc.,  Co.  v.  Herring, 
(Tex.   Civ.  A.)    36  SW  129. 

60.  Butterick  Pub.  Co.  v.  Gulf, 
etc..  R.  Co..  39  Tex.  CIv.  A.  640.  88 
SW  299. 

ei.  111. — Michigan  Cent.  R.  Co.  v. 
Curtis,  80  111.  324. 

Iowa. — Wood  V.  Chicago,  etc.,  R. 
Co.,  68  Iowa  491.  27  NW  473. 

Ky.~Plotz  V.  Miller,  Bl  SW  176. 
21  KyL  257. 

Md. — Boyle  v.  McLaughlin,  4  Harr. 
&  J.  291. 

N.  Y. — Tierney  v.  New  York  Cent., 
etc.,  R.  Co..  76  N.  Y.  305. 

Tex. — Gulf.  etc..  R.  Co.  v.  McCor- 
quodale,  71  Tex.  41,  9  SW  80. 

W,  Va. — McGraw  v.  Baltimore,  etc.. 
R.  Co..  18  W.  Va.  361,  41  AmR  696. 

[a]  Iiosa  of  th«  railroad  company's 
dspot  by  lire  was  held  to  be  a  suffi- 
cient excuse  for  delay,  where  It  ap- 
peared that  subsequent  shipmentR 
over  the  same  road  reached  their 
destination  before  the  shtnnient  In 

auestlon.  Michigan  Cent.  R,  Co.  v. 
urtls.  80  111.  324. 

[b]  Xf  by  reason  of  delay  In  trans- 
portation perlsliallle  goods  are  sub- 
jected to  loss  by  freezing  or  the  like, 
the  carrier  must  answer  as  for  negli- 
gence. Wood  V.  Chicago,  etc..  R.  Co.. 
68  Iowa  491.  27  NW  473;  Hewett  v. 
Chicago,  etc.,   R.  Co.,  63   Iowa  Gil. 


19  NW  790:  Tierney  v.  New  York 
Cent.,  etc.,  R.  Co.,  76  N.  Y.  305;  Mc- 
Graw V.  Baltimore,  elc,  R,  Co.,  18 
W.  Va.  361.  41  AmR  696. 

63.  Illinois  Cent.  R.  Co.  v.  Waters, 
41  111.  73;  KInnIck  v.  Chicago,  etc., 
R.  Co.,  69  Iowa  S6B,  29  NW  772; 
L>ewis  v.  The  Ship  Success,  18  La. 
Ann.  1;  American  Express  Co.  v. 
Smith,  33  Oh.  St.  611,  31  AmR  S61. 

63.  Norris  v.  Savannah,  etc.,  R, 
Co.,  23  Fla.  182,  I  S  475.  11  AmSR 
355 ;  Southern  Pac.  Co.  v.  Booth. 
(Tex.  Civ.  A.)  39  SW  585. 

64.  Missouri,  etc..  R.  Co.  v.  Stark 
Grain  Co..  (Tex.)  131  SW  410.  See 
Infra  SJ  411-419. 

65.  Perkins  v.  Cleveland,  etc.,  R. 
Co.,  183  111.  A.  £31.  See  Infra  |!  413- 
419. 

66.  Ifoss  or  Injnnr  due  to  Mts  of 
shJhapsr  see  supra  gj  118,  135-147. 

67.  Ala. — Thompson  v.  Alabama 
Midland  R.  Co.,  122  Ala.  378,  24  S  931. 

111.— Illinois  Cent  R.  Co.  v.  Miller. 
32  111.  A.  259. 

Iowa — ^chlichting  v.  Chicago,  etc., 
R.  Co.,  121  lo-wa  B02,  96  NW  969; 
Stoner  V.  Chicago,  etc.,  R.  Co.,  109 
Iowa  551,  80  NW  669. 

Ky.— Louisville,  etc.,  R.  Co.  v,  Ben- 
nett. 76  SW  408,  26  KyL  834. 

Mo. — Ober  V.  Indianapolis,  etc.,  R. 
Co.,  13  Mo.  A.  81  (recognising  the 
rule). 

N.  C. — McGowan  v.  WUmtngton, 
etc.,  R.  Co.,  96  N.  C.  417. 

Pa. — Laughlln  Bros.  Co.  v.  Phila- 
delphia, etc.,  R.  Co.,  226  Pa.  540,  74 
A  418. 

Tex. — Texas  Mexican  R-  Co.  v. 
Reed,  66  Tex.  Civ.  .A.  452,  121  SW 
519;  Missouri,  etc.,  R.  Co.  v.  Wells, 
22  Tex.  Civ.  A.  255,  54  SW  939;  San 
Antonio,  etc.,  R.  Co.  v.  Woodley.  20 
Tex.  Civ.  A.  216,  49  SW  691;  Galves- 
ton, etc..  R.  Co.  V.  Rutledge,  (Civ.  A.) 
37  SW  176. 

Va. — Moore  v.  Baltimore,  etc.,  R. 
Co..  103  Va.  189.  48  SE  887, 

[a]  Illnstrattons. —  (1)  Anagentof 
a  connecting  carrier  of  live  stock 
had  no  authority  to  assure  a  shipper 
that  his  check  would  bo  accepted  at 
the  other  end  of  the  line,  and  the 
carrier  was  not  liable  for  delay  In 
getting  the  stock  from  Its  cars,  occa- 
sioned by  the  refusal  of  the  company 
there  to  accept  the  check.  Louisville, 
etc.,  R.  Co.  V.  Bennett,  76  SW  408. 
25  KyL  834.  (2)  And  where  plain- 
tiffs shipped  certain  cattle  and  horses 
In  the  same  car.  and  the  carrier 
negligently  unloaded  the  cattle  in 
pens,  by  reason  of  which  they  were 
exposed  to  Texas  fever,  whereupon 
the  connecting  carrier  refused  to  ac- 
cept the  cattle  for  shipment  to  their 
destination,  but  offered  to  ship  the 
horses,  which  offer  plaintiffs  refused, 
they  were  not  entitled  to  recover 
against  the  Initial  carrier  for  delay 
In  shipping  the  horses,  such  delay 
being   occasioned   by   their  require- 


ment that  both  horses  and  cattle 
should  be  shipped  together.  Mis- 
souri, etCy  R.  Co  V-  Wells,  22  Tex. 
Civ.  A.  265,  64  SW  939. 

[b]  Wliers  the  delay  Is  oaased  liy 
a  oomplljuioe  wltli  tlie  shipper's  in- 
stmotions  (l)  ordinarily  there  can  be 
no  recovery  for  injuries  resulting 
from  such  delay.  Chicago,  etc.,  R. 
Co.  V.  Kapp.  {'rex.  CIv.  A.)  117  SW 
904.  (2)  But  if  the  title  to  the  goods 
and  the  right  to  control  of  them  has 
passed  to  the  consignee  by  deliver^' 
to  the  carrier,  then  the  subsequent 
directions  of  the  shipper  will  not 
excuse  the  carrier  for  detaining  the 
goods.  Ober  v.  Indianapolis,  etc.,  R. 
Co.,  13  Mo.  A,  81;  Armentrout  v.  St. 
Louis,  etc.,  R.  Co.,  1  Mo.  A.  158. 

[c]  Wstafce  In  martlny  the  destina- 
tion of  the  goods  may  excuse  the 
carrier  for  delay  In  delivery.  Mc- 
Gowan V.  Wilmington,  etc.,  R.  Co.. 
95  N.  C.  417;  Missouri  Pac.  R.  Co.  v. 
Weisman.  2  Tex.  Civ.  A.  86,  21  SW 
426. 

[dl  Tflilnre  to  prepay  freight  when 
required^— A  carrier  is  responsible 
for  damages  for  negligent  delay  in 
delivery  of  a  machme  only  on  the 

fTound  of  unreasonable  delay  in  de- 
Ivering  It,  after  prepayment  of  the 
freight,  when  prepayment  may  be  re- 
quired by  the  carrier,  Louisville, 
etc..  Packet  Co.  v.  Bottorff,  77  SW 
920,  25  KyL  1324. 

[e]  rallnre  to  demand  delivery^ 
A  shipper  of  live  stock  cannot  re- 
cover damages  for  delay  In  delivery 
of  the  stock,  where  It  is  consigned 
In  the  name  of  the  shipper  and  he 
was  not  present  to  demand  delivery, 
and  delivery  was  made  to  his  em- 
ployees Immediately  on  the  carriers' 
ascertaining  their  authority  to  re- 
ceive It.  Moore  v.  Baltimore,  etc.,  R. 
Co.,   103  Va.   189,  48    SE  887. 

[f]  Delay  In  unloading'  after  Oe- 
livery^ — Where  a  carrier  failed  to 
deliver  a  shipment  In  due  season, 
but  the  shipper's  agents  wore  guilty 
of  delay  in  unloading  the  cargo  after 
it  was  delivered  for  unloading,  dam- 
ages accruing  after  delivery  by  the 
carrier  were  not  chargeable  to  It. 
although  such  damages  occasioned  by 
the  delay  of  the  agents  would  not 
have  occurred,  but  for  the  carrier's 
original  negligence.  Chicago,  etc ,  R. 
Co.  v.  Chestnut.  89  SW  298.  28  kyL 
404. 

[g]  7»ots  held  Insnlllclent  to  show 
that  delsy  was  caused  by  shipper's 
fault.  Eastern  Texas  ft.  Co.  v. 
Daniel,  (Tex.  Civ.  A.)  133  SW  BOS. 

68.  St.  Clair  v.  Chicago,  etc.  R. 
Co..  80  Iowa  304,  45  NW  670. 

eiS.  Belcher  v.  Missouri,  etc..  R. 
Co.,  92  Tex.  E93.  50  SW  559  [rev 
(Civ.  A.)  47  SW  1020]  (where  It  was 
said  that  difRculty  In  determining 
what  part  of  the  injury  resulted 
from  the  default  of  the  carrier  does 
not  deprive  the  shipper  of  the  right 


For  Iftter  osseS)  developments  and  ohaaffes  In  the  law  see  cumulative  Annotations,  same  title,  paKaand^aptanuinlMr. 
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and  reasonable  means  of  knowledge,  and  not  within 
the  knowledge  of  the  shipper;  and,  if  it  fails  in 
its  daty  in  this  respect,  a  delay  in  the  transporta- 
tion of  the  goods  will  not  be  excused"  and  that  too 
irrespective  of  the  nature  of  the  cause."  The  ac- 
ceptance of  goods  for  shipment  without  notifying 
the  shipper  of  the  fact  that  they  cannot  be 
promptly  delivered  is  tantamount  to  an  assur- 
ance that  they  will  be  delivered  within  a  reason- 
able time,  except  for  the  intervening  of  excusing 
causes  of  subsequent  occurrence.'^  This  duty  is 
in  no  way  dependent  on  special  agreement,  but  is 
a  part  of  the  duty  imposed  by  law  on  carriers 
and  the  reason  why  the  law  has  imposed  it  on  the 
carrier  is  to  give  the  shipper  an  opportunity  to 
exercise  his  own  discretion  as  to  the  propriety  of 
making  the  shipment^* — to  chot^e  between  the  dif- 
ferent courses  open  to  him." 
SSect  of  glTing  notice.    When  the  carrier  has 


complied  with  its  duty  in  respect  of  giving  notice, 
it  should  not  be  held  responsible  for  a  delay  which 
it  cannot  prevent  if  the  shipper  still  insists  on  de- 
liTering  his  property  for  shipment,'"  and  an  ex- 
press agreement  between  the  carrier  and  the  ship- 
per is  not  necessary  to  exempt  the  carrier  from 
liability  for  delay  in  delivery  due  to  such  condi- 
tions.' However,  any  notice  given  can  in  no  case 
operate  further  than  the  plain  scope  thereof.'* 

Oanae  not  likely  to  interfere  with  transportation. 
A  carrier  is  not  bound  to  advise  the  shipper  of  a 
possible  cause  of  delay  which,  in  reasonable  an- 
ticipation, will  not  interfere  with  the  carrier's 
business.'" 

413]  4.  Press  of  business,  or  Lack  of  Facili- 
ties. If  the  carrier  treats  all  alike  and  furnishes 
transportation  as  far  as  its  facilities  will  pennit 
as  has  heretofore  been  explained,  it  may  refuse 
to  receive  goods  which  it  cannot  transport  without 


to  recovery,  provided  It  can  Im  as- 
certained irotn  the  evidence). 

TO.  U.  8. — ^Busaey  v.  Uemphla, 
etc..  R.  Co.,  IS  Fed.  3S0.  4  Mccrary 
406:  HelUwell  v.  Grand  Trunk  R. 
Co..  7  Fed.  68.  10  Bias.  170. 

Ark. — St.   Lrf)ul8,   etc.,   R.  Co. 
VauKhan,  88  Ark.  188,  118  SW  1035; 
Kansas,  etc.,  R.  Co.  v.  Ayera,  OS  Ark. 
331,  38  SW  S16. 

111. — Great  Western  R.  Co.  v. 
Bums,  60  lU.  284. 

Iowa. — Daoust  v.  Chicago,  etc,  R. 
Co..  140  Iowa  660,  128  NW  1106.  S4 
LRANS  637. 

Ky. — Chesapeake,  etc.,  R.  Co.  v. 
O'Gara.  144  Ky.  661,  130  SW  80S: 
Cincinnati,  etc..  R."  Co.  v.  Webb,  46 
SW  11.  20  KyL  330. 

Me. — Touna  v.  Maine  Cent.  R.  Co., 
113  Ue.  113,  93  A  48. 

Md. — Dt  Giorgio  Importlnc.  etc., 
Co.  v.  Pennsylvania  R.  Co.,  104  Hd. 
693,  70S,  66  A  426,  8  LRANS  108 
[eft  CyoJ. 

Miss. — Alabama,  etc,  R.  Co.  T. 
Hayne,  76  Miss.  538,  24  S  007;  Ala- 
bama, etc.,  R.  Co.  v.  Brtchetto,  72 
Miss.  891,  18  a  421. 

Mo. — Dawson  v.  Chlcaro,  etc.,  R. 
Co.,  79  Mo.  296;  Unlonville  Produce 
1^0.  V.  Chicago,  etc..  R.  Co..  168  Mo. 
A.  168,  153  SW  63:  Cronan  v.  St. 
Loula,  etc.,  R.  Co.,  149  Ho.  A.  384, 
393,  130  SW  437  [cit  Cyc];  Thero 
V.  Missouri  Pac  R.  Co.,  144  Mo.  A. 
ISl,  129  SW  266;  Holland  v.  Chicago, 
etc  R.  Co.,  139  Mo.  A.  702,  123  SW 
987;  Gulnn  v.  Wabash,  etc.,  R.  Co., 
20  Mo.  A.  463;  Schwab  v.  Union  Line, 
13  Mo.  A.  169. 

Mont. — Nelson  v.  Great  Northern 
R,  Co.,  28  Mont.  297.  72  P  642. 

N.  T. — Place  v.  Union  Express  Co., 
2  Hilt.  19. 

Pa- — Joynes  v.  Pennsylvania  R. 
Co..  236  Pa.  232,  83  A  1016.  AnnCas 
1013D  964. 

Tenn. — Adams  Ehcpress  Co.  v.  Jack- 
son. 92  Tenn.  326,  21  8W  666.  See 
also  Southern  R.  Co,  v.  I>eaklns,  107 
Tenn.  622.  64  SW  477  (recognizing 
the  rule). 

Tex, — Missouri,  etc.,  R.  Co.  v. 
Stark  Grain  Co.,  131  SW  410;  Atchi- 
son, ertc.  R,  Co.  v,  Boyce,  (Civ.  A.) 
171  SW  1094:  Atchison,  etc.,  R.  Co. 
V.  Word,  (Ctv.  A.)  159  SW  376; 
Texas,  etc,  R.  Co.  v.  Langbehn.  (Clv. 
A.)  160  SW  1188;  Texas,  etc.,  R.  Co. 
V.  Kolp.  <C!v.  A.)  88  SW  417;  Inter- 
national, etc.,  R.  Co.  V.  Anderson,  3 
Tex.  Civ.  A.  8,  21  SW  691. 

Wis. — Ayres  v.  Chicago,  etc.,  R. 
Co..  71  wis.  372,  37  NW  432,  6  Am 
SR  226;  McLaren  v.  Detroit,  etc.,  R, 
Co..  23  Wis.  138. 

See  Carr  v.  Delaware,  etc,,  R.  Co., 
81  N.  J.  L.  682.  686,  79  A  322  [cit 
Cyc]. 

71.  See  cases  Infra  this  note; 
supra  note  70. 

[a1  Aot  of  OoO^d)  A  carrier  will 
not  be  excused  (rom  liability  for  the 
consequences  of  an  unusual  delay  In 
transportation  caused  by  an  act  of 
God,  wiiere  the  disability  is  existent 
and  known  to  the  carrier  at  the  time 
the  property  ts  received  for  ship- 


ment, and  the  carrier  ttilu  to  advise 
the  shipper  of  the  existing  condi- 
tions and  to  stipulate  against  tbeir 
consequences.  There  v.  Missouri 
Pac.  R.  Co^l44  Mo.  A.  161.  129  SW 
266.  (2)  Where  a  carrier  knew  that 
an  unprecedented  flood  had  carried 
away  a  bridge  on  Its  line,  but  ac- 
cepted a  shipment  of  cattle  without 
fnfonning  the  shipper  of  tlut  fact. 
It  cannot  Justify  delay  on  account  of 
that  flood.  Atchison,  etc.,  R  Co.  v. 
Boyce,  (Tex.  Civ.  A.)  171  SW  1094. 

[bl  Oo&gestlott  In  tratte  Om»  to 
weanier  oondltioiis. — Where  a  carrier 
accepts  goods,  knowing  that  a  con- 
gested condition  of  tmflic,  due  to 
weather  condltlona,  will  delay  the 
transportation,  but  falls  to  notify 
the  shlcwer.  It  cannot  set  up  such 
weather  conditions  as  an  excuse  for 
Its  delay.  Unlonville  Produce  Co.  v. 
Chlc^o,  etc.,  R.  Co..  168  Mo.  A.  168, 
163  SW  63;  Russell  Grain  Co.  v. 
Wabash  R.  Co..  114  Mo.  A.  888,  89 
SW  908. 

[c]  Vaezpeeted  msb  of  Inulness.. — 

A  carrier  filing  to  notify  a  shipper 
of  probable  delay  In  shipment,  by 
reason  of.  Its  having  unexpectedly 
received  more  business  than  it  can 
accommodate  Is  bound  to  transport 
the  goods  within  a  reasonable  time 
notwithstanding  emergency.  St. 
Louis  Southwestern  R.  Co.  v.  Mit- 
chell, 101  Ark.  289,  142  SW  168,  37 
LRANS  546;  Daoust  v.  Chicago,  etc., 
R.  Co.,  149  Iowa  660,  128  NW  1106, 
34  LRANS  637;  Joynes  v.  Pennsyl- 
vania R.  Co.,  235  Pa.  232,  83  A  1016. 
AnnCasl913D  964;  Texas,  etc.^.  Co. 
V.  Kolp,  (Tex.  Civ.  A.)  88  SW  417; 
International,  etc.,  R.  Co.  v.  Ander- 
son. 3  Tex.  Clv.  A.  8,  21  SW  691. 

[d]  Shortage  of  oars  and  uprs- 
oedented  mali  of  btislnesa. — ^A  ship- 
ment having  been  accepted  for  trans- 
portation, without  notice  to  the  ship- 
per that  there  was  a  shortage  of  cars 
and  an  unprecedented  amount  of 
business,  the  carrier  should  be  held 
liable  for  damages  for  unreasonable 
delay.  Missouri,  etc.,  R.  Co.  v.  Early- 
Clement  Grain  Co.,  (Tex.  Civ.  A.) 
124  SW  1015;  Gulf,  ertc.  R.  Co.  v. 
Hodge.  10  Tex.  Clv.  A.  643.  30  SW 
829. 

[e]  Obstrtutton  on  road. — A  com- 
mon carrier  receiving  property  tor 
transportation,  with  knowledge  of 
the  existence  of  an  obstruction  on 
Its  road,  and  without  informing  the 
shipper,  cannot  offer  the  obstruction 
as  an  excuse  for  not  making  a  prompt 
delivery  thereof,  although  the  ob- 
struction is  the  act  of  God;  and  It 
Is  bound  to  take  notice  oT  the  signs 
of  approaching  danger  liable  to  cre- 
ate obstructions,  if  any  are  known 
to  it.  Nelson  v.  Great  Northern  R. 
Co.,  28  Mont.  297.  72  P  642. 

[f]  Inability  to  furnish  ears. — A 
carrier  held  itself  out  as  ready  to 
carry  perishable  freight  In  such  ven- 
tilated cars  as  the  trade  wa-s  accus- 
tomed to  use.  By  usage  it  held  itself 
out  as  ready  to  send  cars  on  floats 
to  a  wharf  and  to  receive  perishable 
freight  from  ships  on  deflnite  and 


reasonable  notice  of  the  time  when 
such  cars  would  be  required  and  of 
the  number  needed,  it  was  held 
that  the  carrier,  on  having  reason  to 
anticipate  Inability  to  furnish  cars 
after  receipt  of  notice  therefor,  must 
advise  the  shipper  in  order  to  excuse 
Itself  from  liability  for  failure  to 
furnish  cars.  Df  (Jlorgio  importing, 
etc.,  Co.  V.  Pennsylvania  R.  Co.,  104 
Md.  693,  703,  66  A  425,  8  LRANS  108 
and  note  [cit  Cyc]. 
„rg]  Shoirtage  In  ooal  snnply^ 
Where  a  carrrer,  with  knowledge  of 
a  shortage  in  Its  coal  supply,  con- 
tracted to  transport  cattle,  without 
stipulating  against  delays  therefrom 
or  without  notifying  the  shipper  that 
such'  delays  might  be  encountered, 
the  carrier  assumed  the  risk  of  de- 
lays arising  from  such  cause,  and 
It  could  not  escape  liability  for  such 
delays.  Holland  v.  Chicago,  etc.,  R. 
Co.,  139  Mo.  A.  702,  123  SW  987. 

72.  Daoust  v.  Chicago,  eta.  R.  Co.. 
149  Iowa  650.  128  NW  1106,  34  LRA 
NS  637:  Thero  v.  Mlsaouri  Pac.  R. 
Co..  144  Mo.  A.  161,  129  SW  266; 
Russell  Grain  Co.  v.  Wabash  R.  Co., 
114  Mo.  A.  486,  89  SW  908. 

73.  Missouri,  etc.,  R.  Co,  v.  Stark 
Grain  Co.,  (Tex.)  131  SW  410. 

"A  carrier  has  no  right  to  take  a 
shipper's  property  for  transportation, 
concealing  from  him  at  the  time  ex- 
isting circumstances  within  its 
knowledge,  or  within  Its  fair  and  rea- 
sonable means  of  knowledge,  and  not 
within  the  knowledge  of  the  shipper, 
that  may  Incapacitate,  or  may  be 
fairly  expected  to  incapacitate  it  for 
the  full  performance  of  Its  duty  In 
the  transportation  of  property,  and 
then  claim  exemption  from  liability." 
Helliwell  V.  Grand  Trunk  R  Co.,  7 
Fed.  68,  76,  10  Biss.  170. 

74.  St.  Louis,  etc.,  R.  Co.  v.  Vaug- 
han,  88  Ark.  138.  113  SW  1036. 

76.  Missouri,  etc.,  R.  Co.  v.  Stark 
Grain  Co..  (Tex.)  131  SW  410. 

76.  Missouri,  etc.,  R.  Co.  v.  Stark 
Grain  Co.,  (Tex.)  181  SW  410,  and 
cases  supra  note  70. 

77.  Missouri,  etc.,  R.  Co.  v.  Stark 
Grain  Co..  (TexJ  131  SW  410  laff 
(Clv.  A.)  120  SW  1146]. 

78.  Chesapeake,  etc.,  R.  Co.  v. 
O'Gara,  144  Ky.  501,  130  SW  803. 

[a]  Thus  where  a  notice  of  coal 
embargoes  by  an  Initial  carrier  to 
the  shipper  did  not  inform  Che  ship- 
per that  all  future  oonslgnments 
would  be  received  only  at  the  ship- 
per's risk,  such  initial  carrier,  on 
subsequently  receiving  coal  from  the 
shipper  for  transportation  beyond  its 
own  lines,  In  the  absence  of  a  special 
contract  to  the  contrary,  assumed 
the  obligation  to  carry  the  coal  with- 
in a  reasonable  time  and  to  deliver 
the  same  to  proper  connecting  car- 
riers, notwithstanding  the  notice, 
and  was  therefore  liable  for  damages 
caused  by  delay.  Chesapeake,  etc., 
R.  Co.  V.  O'Gara,  144  Ky.  561,  139  SW 
803. 

79.  Palmer  v.  Atchison,  etc,  R. 
Co.,  101  Cal.  187, 
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rendering  itself  liable  in  damages  for  sach  refusal."*^ 
Having  received  goods  for  transportation  the  same 
excuse  is  not  open  to  it,  and  it  may  be  held  to 
answer  for  damages  due  to  delay,  although  occa- 
sioned by  an  unusual  press  of  business,^  or  by  the 
lack  of  proper  facilities.*"  So  the  proposition  is 
stated;  but  it  is  evident  that  unusual  press  of  busi- 
ness which  could  not  reasonably  have  been  antici- 
pated at  the  time  the  goods  were  received  may, 
like  any  other  cause  not  due  to  the  carrier's  fault, 
sometimes  furnish  an  excuse;  for  the  mere  receipt 
of  goods  for  transportation  does  not  impose  on  the 
carrier  the  same  absolute  liability  which  results 
from  an  express  contract  to  transport  by  a  fixed 
time;"*  and  the  rule  supported  by  the  weight  of 
authority  is  that  if  the  carrier  has  a  reasonable 
equipment  for  all  ordinary  purposes,  and  the  delay 
is  occasioned  by  an  unusual  preps  of  business,  but 
the  carrying  is  done  with  reasonable  expedition 
under  the  circumstances,  then  it  is  not  responsible 


BO.   See  supra  I  66. 

81.  lUinolB  Cent.  R.  Co.  t.  Cobb, 
64  111.  128;  Dawson  v.  Chicago,  etc., 
R.  Co.,  79  Mo.  296;  Faulkner  v.  South. 
Fac.  B.  Co.,  61  Mo.  311:  Texas,  etc., 
B.  Co.  V.  Felker.  40  Tex.  Civ.  A.  604. 
90  SW  530;  Gulf,  etc.,  R.  Co.  v.  Mc- 
Aulay,  (Tex.  Cfv.  A,)  26  SW  476; 
International,  etc.,  R.  Co.  v.  Ander- 
son. 3  Tex.  Civ.  A.  8,  21  SW  691.  See 
also  Yasoo,  etc.,  R,  Co.  v.  Woolen 
Cotton  Oil  Co.,  (Miss.)  46  S  841 
(recognizing  the  rule). 

[a]  Aoemnnlatlon  of  can  and 
frugbt  at  place  of  delivery  will  not 
excuse  the  carrier  for  delay  In  de- 
livering, if  in  the  exercise  of  rea- 
sonable diligence  the  obstruction 
could  have  been  removed.  Illinois 
Cent.  R.  Co.  v.  Cobb,  64  111.  128: 
Illinois  Cent.  R.  Co.  v.  MoClellan.  64 
111.  68,  5  AmR  83. 

[b]  Oanlar^  knowlMlg*  of  ooudl- 
tlona. — Where  a  carrier  or  live  stock, 
with  knowledge  of  the  congestion  of 
Its  lines,  accepted  a  shipment  of  live 
stock  without  notice  to  the  shipper 
that  such  condition  would  likely 
cause  extraordinary  delay,  it  Is  no 
defense  that  the  ehipments  were  un- 
usual and  that  the  carrier  was  not 
prepared  to  handle  them.  Atcftilson, 
etc.,  R.  Co.  v.  Word,  (Tex,  Civ.  A.) 
169  SW  375. 

82.  Colo. — Colorado,  etc.,  R.  Co.  v. 
Brenlman,  25  Colo.  A.  1.  126  P  866. 

Iowa. — -Daoust  v.  Chicago,  etc.,  R. 
Co.,  149  Iowa  650.  128  NW  1106,  34 
LRANS  637  and  note. 

Me. — Young  v.  Maine  Cent.  R  Co., 
113  Me.  113,  93  A  48. 

Mo. — Tucker  v.  Pacifte  R.  Co.,  60 
Mo.  386. 

Nebr. — Jeffries  v.  Chicago,  etc.,  R. 
Co.,  88  Nebr.  268,  129  NW  271. 

N.  C. — Branch  v.  Wilmington,  ate., 
R.  Co.,  77  N.  C.  847. 

Tex. — Atchison,  etc.,  R.  Co,  v- 
Word,  fClv.  A.)  169  SW  376. 

[a]  Oar  stiortage^A  carrier  of 
live  stock  cannot  avoid  liability  for 
Injury  to  a  shipment  after  It  was 
-received  for  transportation  through 
any  shortage  of  cars  or  relations  ex- 
isting thereafter  between  the  carrier 
and  the  etockyards  company  at  whose 

Sards    the    milpraent   was  received, 
olorado,  etc.,  R.  Co.  v.  Brenlman, 
22  Colo.  A.  1.  126  P  865. 

[b]  niortaffe  In  labor. — Delay  in 
transporting  freight  cannot  be  ex- 
cused by  the  fact  that  crews  were 
taken  from  freight  trains  to  handle 
an  extraordinary  amount  of  passen- 
ger traffic  of  which  the  carrier  had 
previous  warning  and  could  have  pro- 
vided for.  There  Is  "no  rule  of  law 
which  will  permit  a  carrier  thus  to 
abandon  the  carriage  of  freight  which 
It  ha«i  received  for  the  purpose  of 
transporting  persons."  Daoust  v. 
Chicago,  etc.  R.  Co.,  149  Iowa  650. 
664.  128  NW  1104,  S«  LRANS  637 
and  note. 

83.  See  cases  Infra  note  84. 


[a]  V&uaiwUj  Imay  wmmon. — It  Is 

not  true,  aa  a  general  proposition, 
that  the  Insufllcfency  of  the  equip- 
ment of  the  carrier  to  accommodate 
freight  offered  during  a  season  of 
the  year  when  businefia  Is  likely  to 
be  unusually  heavy  wlU  render  It 
liable  for  delay  due  to  that  cause. 
Thayer  v.  Burchard.  99   Mass.  508. 

84.  U.  S. — Thomas  v.  Wabash,  etc., 
R.  Co.,  63  Fed.  200  [aff  71  Fed.  481. 

19  CCA  88]:  Marine  Ins.  Co.  v.  St. 
Louis,  etc..  R.  Co.,  41  Fed.  643;  Helll- 
well  v.  Grand  Trunk  R.  Co.,  7  Fed. 
68,  10  Bias.  170. 

Del. — Truax  v.  Philadelphia,  etc., 
R.  Co.,  8  Del.  233. 

111.— Cobb  V.  Illinois  Cent.  R.  Co.. 

88  111.  394;  Galena,  etc.,  R.  Co.  v. 
Rae,  18  111.  488,  68  AmD  574. 

Ind. — Pittsburgh,  etc.,  R.  Co.  v. 
Racer,  6  Ind.  A.  209,  31  NE  863. 

Iowa. — Dixon  v.  Chicago,  etc.,  R. 
Co.,  64  Iowa  631.  21  NW  17,  62  AmR 
460. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Queen  City  Coal  Co.,  99  Ky.  217,  36 
SW  626,  18  KyL  126;  Newport  News, 
etc.,  R.  Co.  v.  Reed,  10  KyL  1020. 

Miss. — Ya<oo,  etc.,  R.  Co.  v.  Mc- 
Kay, 91  Miss.  138.  44  S  780;  Yaxoo, 
etc..  Co.  V.  Blum  Co.,  88  Miss.  180, 
40  S  748.  10  LRANS  432:  Vlcksburg, 
etc..  R.  Co.  V.  Ragsdale.  46  Mlas.  468. 

Mo. — Faulkner  v.  South  Pac.  R.  Co., 
61  Mo.  311. 

N.  Y. — Bouker  v.  Long  Island  R. 
Co.,  89  Hun  202,  35  NYS  23;  Wlbert 
V.  New  York,  etc.,  R.  Co.,  19  Barb. 
36  [aff  12  N.  Y.  2461. 

Pa. — Joynes  v.  Panrmylvanla  R, 
Co.,  236  Pa.  232,  S3  A  1016,  AnnCaa 
1913D  964. 

Tenn. — Blast  Tennessee,  etc.,  R.  Co. 
V.  Nelson,  1  Coldw.  272. 

Tex. — Houston,  etc.,  R.  Co.  v. 
Smith,  63  Tex.  322;  International, 
etc..  R.  Co.  V.  Lewis,  (Civ.  A.)  23 
SW  323. 

Wis. — Peet  V.  Chicago,  etc.,  R.  Co., 

20  Wla.  694,  91  AtnD  446. 
See  Thayer  v.  Burchard,  99  Haas. 

608. 

[a1  As  otherwise  expresseA,  the 

carrier  may  justify  by  snowing  that 
the  accommodations  it  has  provided 
were  adequate  for  ttie  business  which 
it  was  ordinarily  required  to  handle, 
and  that  the  demands  made  on  it  In 
the  particular  Instances  when  they 
proved  inadequate  were  unusual  and 
extraordinary.  Joynes  v.  Pennsyl- 
vania R.  Co..  236  Pa.  232,  83  A  1016. 
AnnCasl913D  964. 

[b]  Bspeoiallr  la  this  tnu  where 
the  carrier  took  unusual  pains  to 
handle  the  goods  offered  for  trans- 
portation as  promptly  as  possible, 
and  the  shipper  was  fully  aware  of 
the  situation  when  the  goods  were 
tendered  for  transportation.  Yasoo, 
etc..  R.  Co.  V.  McKay.  91  Miss.  138. 
44  S  780;  Yasoo,  etc.,  R.  Co.  v.  Blum. 

89  Miss.  242,  42  S  282.  11  AnnCas 
272  and  note. 


for  the  delay."  In  general  freight  received  is  to 
be  forwarded  without  discrimination,  and  a  delay 
of  one  shipment  on  account  of  other  shipments  sub- 
sequently received  is  not  excusable;*"  and  the  car- 
rier can  excuse  itself  for  delay  on  account  of 
unusual  press  of  business  only  by  showing  that  it 
has  made  the  best  practicable  use  of  its  means  of 
transportation,^  althougii  it  has  been  held  that  the 
carrier  may  give  precedence  to  perishable  freight 
as  against  that  which  will  not  suffer  special  injury 
on  account  of  reasonable  delay,"  and  to  relief  goods 
sent  to  sufferers  from  some  calamity;"  and  the 
rule  requiring  the  carrier  to  haul  freight  of  the 
same  kind  in  the  order  of  its  tender  for  shipment 
applies  only  to  the  station  at  whieh  the  freight  is 
offered.** 

[$  414]  6.  Weather  Conditions.  Extraordinary 
weather  conditions,  such  as  floods,  snowstorms,  and 
the  like,  will  ordinarily  constitute  a  sufficient  ex- 
cuse for  delay  in  transportation,*"  and  the  carrier 

[c]  Bren  aa  to  perishable  fral^t 

the  exercise  of  care  and  diligence  I3 
all  that  is  required,  and  the  carrier 
is  not  absolutely  and  unconditionally 
bound  to  send  It  forward  on  the  day 
of  Its  receipt.  Dixon  t.  Cbleago.  etc . 
R.  Co..  64  Iowa  681.  21  ITW^  17.  52 
AmR  460. 

86.  Keeney  v.  Grand  Trunk  B. 
Co..  59  Barb.  (N.  Y.)  104  [aft  47  N.  Y. 
625] ;  International,  etc.,  R,  Co.  v. 
Wrfght.  2  Tex.  Civ.  A.  198.  21  SW  56, 

86.  Ormsby  v.  Union  Pac.  R.  Co., 
4  Fed.  706,  2  McCrary  48-  Newport 
News,  etc.,  R.  Co.  v.  Reed,  10  KyL 
1020;  International,  etc..  R.  Co.  v. 
Lewis,  (Tex.  Civ.  A.)  23  SW  323. 

87.  Michigan  Cent.  R.  Co.  v.  Bur- 
rows. 33  Mich.  6;  Marshall  v.  New 
York  Cent.  R.  Co.,  46  Barb.  (N.  T.l 
502;  Peet  v.  Chicago,  etc.,  R.  Co.,  20 
Wis    594.  91  AmD  446. 

[a]  Where  there  la  a  great  press  of 
nuuiMS,  the  carrier  may  discrim- 
inate in  favor  of  perishable  goods  in 
determining  whleti  consignments  it 
will  carry  ttrst.  Michigan  Cent.  R. 
Co.  V.  Burrows,  33  Mich.  6. 

88.  Michigan  Cent.  R.  Co.  v.  Bur- 
rows, 33  Mich.  «  Oioldlng  that  In 
such  a  case  the  carrier  will  be  ex- 
cused from  consequent  detention  of 
gooda  which  would  otherwise  have 
been  forwarded  sooner  in  the  ordi- 
nary course  of  business). 

S9.  Ballentlne  v.  North  Missouri 
R.  Co..  40  Mo.  491.  93  AmD  315. 

80.  U.  S. — Missouri,  etc.,  R.  Co.  v. 
Truskett.  104  Fed.  72<,  44  CCA  179 
[aff  186  U.  S,  480  mem,  22  SC^t  94S 
mem,  46  L.  ed.  1269  mem]  <recoc- 
nislng  the  rule). 

Cal, — Palmer  v.  At<^lson,  etc.,  R. 
Co.,  101  Cal.  187,  S5  P  630. 

Fla. — ^Williams  Co.  v.  Penaacola, 
etc..  R.  Co.,  67  Fla.  ZS7,  48  8  6S0: 
Norrls  v.  Savannah,  etc,  R.  Co.,  tl 
Fla.  18S,  1  S  475,  11  AmSR  SS5  and 
note. 

111.— Perkins  v.  Cleevland.  etc.,  R. 
Co..  183  III.  A.  631. 

Minn. — Dodge  v.  Chicago,  etc..  R. 
Co..  Ill  Minn.  123,  126  NW  617. 

Miss. — Vickaburg,  etc.,  R.  Co.  V. 
Ragsdale,  46  Miss.  458. 

Mo. — Prultt  V.  Hannibal,  etc.,  R. 
Co.,  62  Mo.  627;  Ballentlne  v.  North 
Missouri  R.  Co..  40  Mo.  491,  93  AmD 
816;  Unionvllle  Produce  Co.  v.  Chi- 
cago, etc.,  R.  Co.,  168  Mo.  A.  168, 
153  SW  68;  Thero  v.  Missouri  Pac. 
R.  Co.,  144  Mo.  A.  161.  129  SW  266; 
Vencill  V.  Qulncy,  etc.,  R,  Co.,  182 
Mo.  A.  722,  112  SW  1030;  Cunning- 
ham V.  Wabash  R.  Co..  79  Mo.  A. 
524. 

Nebr. — Chicago,  etc.,  R.  Co.  v.  Man- 
ning. 23  Nebr.  662,  S7  NW  462. 

n:  Y. — Bowman  v.  Teall.  23  Wend. 
306.  35  AmD  662. 

Oh. — ^American     Express     Co.  ■« 
Smith.  33  Oh.  St.  611.  31  AmR  681 
Tenn, — Nashville,    etc..    R.   Co.  v 
David,   6  Helsk.  261.  19  AmR  694; 


For  lates  o>— davelopMBta  and  tihanfM  In  the  law  see  eumulatlve  Annotations,  same  title. 
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is  not  bound  to  nse  extraordinary  efforts  and  incur 
great  expense  in  order  to  avoid  delay,"  or  to  divert 
the  goods  from  its  own  to  another  route  over  which 
it  has  no  control,  unless  in  the  exercise  of  a  sound 
discretion  it  appears  that  the  change  of  route  would 
probably  have  prevented  the  loss  from  delay  with- 
out incurring  other  dangers."  It  is  bound,  however, 
to  use  reasonable  care  to  avoid  delay,"  and  should 
make  reasonable  provision  for  operating  its  trains 
in  all  kinds  of  weather,  such  as  is  expected  in  the 
particular  latitude  where  its  business  is  carried  on."^ 
And  although  there  is  a  delay  or  interruption  in  the 
transportation  due  to  an  excepted  cause,  yet  for 
loss  subsequently  occurring  by  reason  of  an  inde- 
pendent cause  the  carrier  will  be  liable.**  But  it 
is  only  negligence  of  the  carrier  in  not  avoiding  the 
threatened  loss  which  will  thus  render  it  liable.'" 

415]  6.  Strikes  and  Hobs."  The  carrier  is 
liable  for  the  negligent  or  wrongful  acts  of  its 
servants  during  the  course  of  their  employment, 


and  therefore  if  its  employees  go  on  a  strike,  aban- 
doning the  performance  of  their  duties  and  causing 
delay  in  the  transportation ,  of  goods  in  their  charge 
or  control,  the  carrier  is  liable,  the  delay  being  due 
to  the  employees'  wrongful  acts."  And  after  the 
employees  have  quit  the  carrier's  employment  it  is 
its  duty  to  promptly  supply  their  places,  if  prac- 
ticable." But  where  the  strike  which  caused  the 
delay  is  not  that  of  the  carrier's  employees,  and 
the  carrier  does  all  that  it  can  to  expedite  delivery, 
it  is  not  liable  for  the  delay.^  So  a  carrier  is  not 
liable  for  delay  due  to  a  riot  not  engaged  in  by  its 
employees,  which  riot  renders  the  running  of  trains 
unsafe  or  impossible.'  And  if,  after  leaving  the 
carrier's  employment,  the  employees,  by  violence, 
cause  delay  in  the  transportation,  so  as  to  prevent 
the  carrier  from  proceeding  with  his  business,  the 
delay  thereby  occasioned  will  be  excasable."  If 
by  mob  violence,  the  carrier  is  prevented  from 
performing  its  obligation  to  transport  goods  in  its 


NaahvJlle,  etc^  R.  Co.  v.  Kins,  6 
Heiak.  174. 

Tex. — St.  Louis,  etc.,  R.-  Co.  v. 
Jones,  <Clv.  AO  29  SW  6»S:  Inter- 
national, etc.,  XL  Co.  v.  Wentworth. 
8  Tex.  Chr.  A.  B,  «7  SW  880;  San 
Antonio,  etc.,  R.  Co.  v.  Barnett,  (Civ. 
A.)  27  8W  ST6:  Intenwtional,  etc., 
R.  Co  V.  Hynea,  S  Tex.  Civ,  A.  20, 
21  SW  S22. 

Eng. — ^Brlddon  v.  Great  Xorthern 
R  Co.,  28  I/.  J.  Exch.  Bl. 

Sk]  DertnoUott  MT  teUffe  Iv  flood, 
carrier  undertaking  to  carry 
goode  hy  itM  own  route  is  not  re- 
sponsible for  an  unavoidable  delay 
resulting  from  the*  destruction  of 
one  of  its  bridges  by  an  unusual 
flood.  American  Express  Co,  v. 
Smith,  33  Oh.  St.  611,  SI  AmR  661; 
St.  Louis,  etc..  R.  Co.  v,  Jones,  (Tex. 
Civ.  A.)__29  SW  696. 

[b]  Tbe  fteesinir  ot  sad 
eanala  Is  such  an  intervention  of 
the  vis  major  that  it  excuses  the  de- 
lay of  a  common  carrier  by  water. 
Bowman  v.  .Teall,  28  Wend.  (N.  T.) 
306,  35  AmD  662;  Parsons  v.  Hardy, 
14  Wend.  (N.  T.)  216.  28  AmD  521. 

[c]  A  b«aT7  ralnstozm  wUtoli 
wsabM  oat  the  traOk  ataesd  of  tlie 
trata  on  which  plalntlfTs  cattle  are 
being  shipped  constitutes  an  unusual 
and  unavoidable  delay.  Weesen  v. 
Missouri  Pac.  R.  Co.,  17S  Mo.  A.  374, 
162  SW  304. 

[d]  A  heavy  dew  which  Impedes 
the  movement  of  trains  will  not  ex- 
cuse delay.  "A  common  carrier  of 
freight  or  passengers  Is  bound  to 
provide  engines  of  sufllclent  weight 
and  power  to  overcome  the  effects 
of  a  neavy  dew."  Missouri,  etc.,  R. 
Co.  V.  Truakett,  104  Fed.  728,  782, 
44  CCA  179  [aff  18<  U.  S.  480  mem. 
82  set  943  mem,  46  L.  ed.  1259  memj. 

91.  Brlddon  v.  Great  Northern  «. 
Co.,  28  L.  J.  Exch.  51. 

92.  American  Bxpress  Co.  v. 
Smith.  33  Oh.  St.  611,  81  AmR  661; 
St.  Louis,  etc.,  R.  Co.  v.  Jones,  (Tex, 
Civ.  A.)  29  SW  696. 

93.  St.  Louis,  etc.,  R.  Co.  v.  Bland, 
(Tex.  Civ.  A.)  84  SW  675  (holding 
that  the  carrier  is  not  relieved  from 
liability  for  a  delay  by  alleging  that 
It  was  due  to  an  unprecedented  flood, 
where  it  might  have  avoided  the 
effects  of  a  flood  by  the  exercise  of 
reasonable  care). 

94.  Cleveland,  etc.,  R.  Co.  v. 
Heath.  22  Ind.  A.  47,  63  NE  19tt 
(holding  that,  where  a  shipment  of 
live  stock  Is  to  be  made  in  January, 
It  Is  the  duty  of  the  carrier  to  pro- 
vide against  any  delay  caused  by  the 
freezing  of  the  pipes  between  the 
tank  and  the  bar  of  the  engine). 

85.  Lang  v.  Pennsylvania  R.  Co., 
164  Pa.  842,  26  A  370,  86  AmSR  846, 
20  LRA  360. 

[a]  ZUnstratloUrf— Freight  cars 
loaded  with  whisky,  having  been 
Btopped  by  a  flood,  were  attacked 
and  broken  Into  by  thieves,  and  part 
of  the  whisky  token.   The  conductor 


and  trainmen  were  present,  but  left 
and  made  no  effort  to  protect  the 
property.  A  body  of  citizens  drove 
the  thieves  away  and  guarded  the 
cars  until  the  next  morning  when 
to  keep  It  from  falling  into  the  hands 
of  the  mob .  they  destroyed  the  bal- 
ance of  the  whisky.  It  was  held 
that,  aa  the  employees  abandoned 
the  whisky  and  made  no  elfort  to 

firotect  It,  the  carrier  was  liable  for 
ts  loss.  Lang  v.  Pennsylvania  R. 
Co..  164  Pa.  342,  26  A  370,  36  AmSR 
846,  20  LRA  360. 

96.  Scott  V.  Allegheny  Valley  B. 
Co..  172  Pa.  646.  33  A  712. 

97.  Hob  TlMsnM  as  exeuM  for 
loss  or  lajory  to  roods  see  supra  f 
184. 

9B.  U.  8. — Sherman  v.  Pennsylva- 
nia R.  Co.,  21  F.  Cas.  No.  12.769,  8 
WklyCas  (Pa.)  269. 

Ga. — Central,  etc.,  R.  Co.  v.  Oeor- 

Sla  Fruit,  etc.,  Exch.,  91  Ga.  889,  17 
K  904:  Haas  v.  Kansas  City,  etc., 
R.  Co.,  81  Ga.  792,  7  SE  629. 

Ill, — Indianapolis,  etc.,  R.  Co.  v. 
Juntgen,  10  111.  A.  296. 

Mo. — Read  v.  St  Louis,  etc.,  R.  Co.. 
60  Mo.  199. 

N.  T. — Blackstock  v.  New  York, 
etc.,  R.  Co.,  20  N.  T.  48.  76  AroU 
372.  s 

Tex. — Missouri,  etc..  R.  Co.  v. 
Woods.  (Civ.  A.)  117  SW  196. 

"A  common  carrier  cannot  avoid 
Its  responsibility  for  damages  result- 
ing from  unreasonable  delay  In 
transportation  of  goods  received  by 
It  for  shipment,  upon  the  ground  that 
Its  employees  refused  to  perform 
their  usual  duties.  In  such  case  the 
delay  Is  held  to  result  from  the  fault 
of  the  employees  of  the  common 
carrier,  for  which  fault  the  common 
carrier  Is  responsible.  Slnsabaugh 
v.  Cleveland,  etc.,  R.  Co..  149  111.  A. 
430,  438. 

"Those  who  intrust  their  goods  to 
carriers  have  no  means  of  ascertain- 
ing the  character  or  disposition  of 
their  subordinate  agents  or  servants; 
they  have  no  agency  tn  their  selec- 
tion, and  no  control  over  their  ac- 
tions. ...  The  rule  which  the 
law  has  adopted,  by  which  a  master 
Is  held  responsible  fpr  the  acts  of 
his  servants,  Is  the  one  best  calcu- 
lated  to   secure   the  observance  of 

f;ood  faith  on  the  part  of  persons 
ntrusted  with  the  property  of 
others."  Blaclcstock  v.  New  York, 
etc..  R.  Co.,  20  N.  T.  48,  61.  76  AmD 
372. 

[a]  mafnsal  of  sliigU  employee 
to  parfozm  dttty.^ — A  carrier  qf  live 
stock  cannot  escape  liability  for  a 
delay  because  the  engineer  refused 
to  continue  the  transportation  for 
lack  of  rest,  where  the  carrier  used 
ordinary  care  to  secure  another  engi- 
neer, the  act  of  the  flrst-mentioned 
engineer  being  that  of  the  company. 
Missouri,  etc.,  R.  Co.  v.  Woods.  (Tex. 
Civ.  A.)  117  SW  196. 

[b]  TbnatMMd  atrike^— The  mere 


fact  that  a  dispute  is  pending  be- 
tween a  carrier  and  Its  empioyeeB 
and  that  a  strike  Is  threatened  is  no 
excuse  for  delay.  Peo.  v.  New  York 
Cent.,  etc..  R.  Co..  28  Hun  (N.  Y.) 
648. 

•9.  PitUburgh.  etc.,  R.  Co.  v. 
Hasen,  84  III.  36,  26  AmR  422. 

1.  Hick  v.  Raymond,  [1893]  A.  C. 
22  [aff  (1891)  2  Q.  B.  626)  (strike  of 
dock  laborers)-  Sims  v.  Midland  R. 


Co.,  [1918]  1  K.  R  108. 
fa  J 

shipped  for  the  port  of  London  un- 


ninstrstlon. — ^A     cargo  was 


der  bills  of  lading  which  did  not 
specify  the  time  within  which  the 
consignees  were  to  take  discharge 
of  It.  On  the  arrival  of  the  ship 
in  the  dock,  the  dock  company,  as 
agents  for  the  consignees,  began  to 
unload  the  cargo.  The  unloading 
was  interrupted  for  several  days  by 
a  strike  of  the  dock  laborers  which 
delayed  the  discharge  far  beyond  the 
time  which  would  otherwise  have 
sufflced.  Throughout  the  time  dur- 
Ing  which  the  discharge  ceased  and 
the  dock  company  was  unable  to 
supply  labor  to  elTect  it,  It  was  not 
possible  for  the  consignees  either  to 
And  any  other  person  to  provide  the 
labor  or  themselves  to  obtain  the 
necessary  labor  In  any  other  way. 
It  was  held  that  the  consignees  were 
not  liable  in  damages  to  the  ship- 
owner for  the  delay.  Hick  v.  Ray- 
mo^,  ^^1893]  A.  C.  22  [aff  [1891]  2 

2. ^' BartVett  v.  Pittsburgh,  etc.,  R. 

Co.,  94  Ind.  281. 

3.  Ga. — Haas  v.  Kansas  City,  etc., 
R.  Co.,  81  Ga.  792,  7  SE  629;  Southern 
Cotton-Oil  Co.  V.  Louisville,  etc.,  R, 
Co..  15  Ga.  A.  761.  84  SE  198. 

111. — Pittsburgh,  etc.,  R.  Co,  v. 
Hazen,  84  111.  36,  26  AmR  422. 

Ind. — Pittsburgh,  etc..  R.  Co.  v. 
Hollowell.  66  Ind.  188,  32  AmR  63. 

Ky. — Louisville,  etc.,  R.  Co.  v.  Bell, 
18  KyL  393. 

N,  Y. — Gelsmer  v.  Lake  Shore,  etc., 
R.  Co.,  102  N.  Y.  663.  7  NB  828,  56 
AmR  827:  Little  v.  Fargo,  43  Hun 
238 

Tex. — Gulf,  etc.,  R,  Co.  v.  Levi,  76 
Tex.  337,  13  SW  191.  18  AmSR  45, 
8  LRA  323;  International,  etc,  R.  Co. 
V.  Tisdale,  74  Tex.  8,  11  SW  900,  4 
LRA  646  and  note;  Sterling  v.  St 
Louis,  etc.,  R.  Co.,  88  Tex.  Clv.  A. 
461,  86  SW  666;  Southern  Pac.  R.  Co. 
V.  Johnson,  (Civ.  A.)  15  SW  121; 
Missouri  Pac.  R.  Co.  v.  Levi,  (Clv. 
A.)  14  SW  1062;  Southern  Pac.  R. 
Co.  v.  Stell.  (A.)  16  SW  122;  Inter- 
national, etc.,  R.  Co.  V.  Server,  8 
Tex.  A.  Clv.  Cas.  j  441. 

"The  court  below  .  .  .  held  that 
the  men  engaged  In  the  violent  and 
riotous  resistance  to  the  defendant 
were  its  employees  for  whose  con- 
duct it  was  responsible,  and  in  that 
holding  was  the  fundamental  error 
committed  by  It.  It  Is  true  that 
these  men  had  been  In  the  employ- 
ment of  the  defefidantk^-Bt^i  ^ey 
Digitized  byVjOOvLC 
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charge  or  control  it  will  be  excused  for  resnltmg 
delay.*  The  only  duty  resting  on  the  carrier  not 
otherwise  in  fault  is  to  use  reasonable  efforts  and 
due  diligence  to  OTercome  obstacles  thus  interposed 
and  to  forward  t^e  goods  to  their  destinationj"  but 
this  duty  is  one  which  it  is  bound  to  observe. 

H  416]  7.  Ae^dent.  A  carrier  may  excuse 
del  lay  in  the  delivery  of  the  goods  caused  by  acci- 
dent or  misfortune  not  inevitable  nor  produced  by 
the  act  of  Qod.*  In  this  respect  it  stands  op  the 
same  ground  with  other  bailees.*  All  that  can  be 
required  of  it  in  any  emergency  is  that  it  shall 
ezereipe  due  care  and  diligence  to  guard  against 
delay  and  to  forward  the  goods  to  their  destination." 

[$  417]  8.  Oompliaiiee  Tith  Law.^"  The  caiv 
rier  is  not  liable  for  a  delay  which  is  necessary  to 
avoid'a  violation  of  law.^*  Applying  this  principle 
where  cattle  are  delayed  by  a  quarantine  imposed 
by  the  public  authorities  in  the  exercise  of  police 
power,  such  delay  and  the  resulting  injury  to  the 


cattle  eannot  be  chafed  as  n^igwce  against  the 
carrier  in  possession  thereof."    So  the  carrier  is 

excusable  for  delay  due  to  a  compliance  with  state 
or  federal  l^slation  requiring  carriers  to  unload 
cattle  for  food,  water,  and  rest,^'  unless  the  cattle 
were  held  at  the  point  where  they  were  unloaded 
for  an  unreasonable  length  of  time."  The  rule 
stated  has  been  held  inapplicable  where  the  delay 
is  in  obedience  to  an  unconstitutional  statute  which, 
it  is  said,  can  be  regarded  neither  as  imposing  obli- 
gations nor  as  affording  protection.^"  And  where 
gamiabment  of  the  earner  is  not  valid  as  to  goods 
after  they  have  been  accepted  for  immediate  trans- 
portation,'* such  garnishment'  will  be  no  excuse  for 
delay  in  completing  the  transportation.*'  So,  where 
a  carrier  agreed  to  deliver  imported  goods  in  bond 
to  the  eonn^ee  at  an  internal  port  of  wtry,  it 
was  liable  for  losses  sustained  while  tiie  goods  were 
detained  in  a  ■  warehouse  in  the  origmal  port  o£ 


left  and  abandoned  that  emplorment. 
They  ceaeed  to  be  in  It?  service  or 
In  any  sense  Its  agents,  for  whose 
conduct  It  was  responsible.  They 
not  only  refused  to  obey  its  orders 
or  to  render  it  any  service,  but  they 
willfully  arrayed  themselves  in  posi- 
tive hostility  aralnst  It.  and  intimi- 
dated and  defeated  the  efforts  of 
employees  who  were  wllllnK  to  serve 
It.  Tney  became  a  mob  of  vicious 
lawbreakers  to  be  dealt  with  by  the 
Kovernment,  whose  duty  it  was,  by 
the  use  of  adequate  force,  to  restore 
order,  enforce  proper  respect  for  pri- 
vate property  and  private  rights  and 
obedience  to  law.  If  they  had 
burned  down  bridges,  torn  up  tracks, 
or  gone  into  passenger  cars  and  as- 
saulted passengers  upon  what  prin- 
ciple could  it  be  held  that  as  LO  such 
acts  they  were  the  employees  of  the 
defendant  for  whom  it  was  respon- 
sible? If  they  had  sued  the  defend- 
ant for  wages  for  the  eleven  days 
when  they  were  thus  engaged  in 
blocking  Us  business,  no  one  will 
claim  that  they  could  have  recovered. 
It  matters  not,  If  It  be  true,  that 
the  ^rlke  w^  conceived  and  orga- 
nized while  the  strikers  were  In 
the  employment  of  the  defendant. 
In  doing  that  they  were  not  In  its 
service  or  seeking  to  promote  Its 
Interests  or  to  discharge  any  duty 
they  owed  It;  but  they  were  engaged 
in  a  matter  entirely  outside  of  their 
employment  and  seeking  their  own 
ends  and  not  the  Interests  of  the 
defendant.  The  mischief  did  not 
come  from  the  strike — from  the  re- 
fusal of  the  employees  to  work,  but 
from  their  violent  and  unlawful  con- 
duct after  they  had  abandoned  the 
service  of  the  defendant."  Gelsmer 
V.  Lake  Shore,  etc.,  R.  Co.,  102  N. 
Y.  663.  670,  7  NB  828.  56  AmR  837. 
And  see  Little  v.  Fargo,  43  Hun  (N. 
Y.)  233  (where  the  above  reasoning 
Is  approved  and  adopted). 

4.  Ga. — Haas  v.  Kansas  City,  etc.. 
R.  Co.,  81  Ga.  792,  T  629. 

111. — TndlanapollB,  etc.,  It.  Co.  v. 
Juntgen,  10  IIITa.  285. 

Ind. — Lake  Shore,  etc.,  R.  Co.  v. 
Bennett.  89  Ind.  467. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Levi,  76 
Tex.  337,  13  8W  191,  IB  AmSR  46, 
8  LRA  323. 

Vt. — Leavens  v.  American  Express 
Co..  87  VI.  473,  89  A  744. 

[a]  BapeolaUT  la  tblm  mo  where 
the  resistance  made  by  the  strikers 
Is  of  such  a-  character  as  could  not 
be  controlled  by  the  civil  authorities 
when  called  upon  by  the  carrier. 
Haas  V.  Kansas  City,  etc.,  R.  Co.,  81 
Ga.  792,  7  SE  629;  Lake  Shore,  etc., 
R.  Co.  V.  Bennett,  89  Ind.  457. 

B.  Gelsmer  v.  Lake  Shore,  etc.,  R. 
Co..  102  N.  Y.  563.  7  NE  828.  55  AmR 
837;  Sterling  v.  St.  Louis,  etc.,  R. 
Co.,  38  Tex.  Clv.  A.  451.  86  SW  655. 

[a}   TalltiM  of  a  oaxrlw  to  oaU 


on  the  oivll  or  military  aathorltlM 
to  vuM  a  atrtk*  on  Its  line  and  to 
control  a  mob  which  obstructs  the 
running  of  trains  does  not  render 
the  carrier  liable  for  injuries  caused 
by  delay  in  transportation,  owing  to 
the  acts  of  the  raob  and  strikers. 
Reasonable  diligence  under  the  cir- 
cumstances is  all  that  the  law  re- 
quires. Sterling  v.  St,  Louis,  etc., 
R.  Co.,  38  Tex.  Civ.  A.  451,  86  SW  655. 

6.  Indianapolis,  etc.,  R.  Co.  v. 
Juntgen.  10  111.  A.  296. 

7.  McPall  v.  Wabash  R,  Co.,  117 
Mo.  A.  477.  94  SW  570;  Gelsmer  v. 
Lake  Shore,  etc„  R.  Co.,  102  N.  Y. 
563,  7  NE  828,  65  AmR  837;  Black- 
stock  V.  New  York,  etc.,  R.  Co.,  20 
N.  Y.  48.  75  AmD  372;  Wlbert  v. 
New  York.  etc..  R.  Co.,  12  N.  Y.  245; 
St.  Louis,  etc..  R.  Co.  v.  Dean,  (Tex. 
Clv.  A.)  152  SW  1127:  Taylor  v.  Great 
Northern  R.  Co.,  L.  R.  l  c.  P.  385. 

[a]  lUiutnitlons. — (1)  Where  a 
freight  train,  by  which  plaintiff's  cat- 
tle were  transported  before  arriving 
at  the  point  where  the  cattle  were 
taken  up  killed  a  man  who  suddenly 
appeared  on  the  track,  and  the  train 
was  delayed  by  the  efforts  of  the 
crew  In  taking  the  body  from  the 
track  and  carrying  it  back  to  a  sta- 
tion, such  delay  was  not  negligence, 
but  the  result  of  accident  or  mis- 
fortune. Ecton  V.  Chicago,  etc.,  R. 
Co..  125  Mo.  A.  223.  102  SW  675.  (2) 
And  a  carrier  Is  not  responsible  for 
delay  caused  by  a  block  on  its  line, 
where  the  block  was  occasioned  by 
the  breaking  down  of  the  train  be- 
longing to  another  company,  which 
haa  running  powers  over  defendant's 
line.  Taylor  v.  Great  Northern  R. 
Co.,  L.  R.  1  C.  P.  385. 

8.  Ecton  V.  Chicago,  etc.,  R.  Co., 
123  Mo.  A.  223,  102  SW  675. 

S.  Gelsmer  v.  Lake  Shore,  etc.,  R. 
Co.,  102  N.  Y.  563,  7  NK  828,  65  AmR 
837. 

10.  Selanr*  of  foods  onder  legal 
prooMi  M  axoiw*  for  nonAeUvsrr 

see  supra  tS  400-403. 

11.  Ark. — St.  Louis,  etc.,  RrCo.  v. 
Davenport,  97  Ark.  32,  iSi  SW  186. 

Iowa. — ^Hynds  v.  Wynn.  71  Iowa 
693.  33  NW  73. 

Ky. — ^Wakefleld  v.  Chicago,  etc.,  R, 
Co..  104  SW  778,  31  KyL  llOfe. 

Minn. — Merz  v,  Chicago,  etc.,  R. 
Co.,  86  Minn.  33,  90  NW  1. 

Miss. — Alabama,  etc.,  R.  Co.  v. 
Hayne.  76  Miss.  638.  24  S  907. 

Mo. — Hickey  V.  Chicago,  etc.,  R. 
Co.,  174  Mo.  A.  408.  160  SW  24:  Ec- 
ton V.  Chicago,  etc.,  B,  Co.,  125  Mo. 
A.  223.  102  SW  575. 

Nebr. — Cram  v.  Chicago,  etc.,  R. 
Co..  84  Nebr.  607.  122  NW  31,  26 
LRANS  1022  [reh  den  85  Nebr.  586, 
123  NW  1046.  26  LRANS  1028,  19 
AnnCas  170]. 

N.  Y. — New  York  Cent.,  etc.  R.  Co. 
V.  Well.  65  Misc.  179,  119  NYS  676. 

Tex. — Galveston,    etc.,    R.    Co.  v. 


Jones,  134  SW  328:  Pecos,  etc.,  R. 
Co.  V.  Jarman,  (Clv.  A.)  188  SW 
1131;  St.  Louis,  etc..  R.  Co.  v.  Smith, 

iClv.  A.)  135  SW  697;  Galveston,  etc., 
I.  Co.  V.  Wamken,  12  Tex.  Clv.  A. 
645,  36  SW  72. 

Vt.— Mann  v.  Blrchard,  40  Vt  826. 
84  AmD  398. 

13.  Wakefleld  v.  Chicago,  etc.,  R. 
Co..  104  SW  778,  31  KyL  1108;  New 
York  CenL,  etc.,  R.  Co.  v.  Well.  65 
Misc.  179,  119  NYS  676;  Davis  v. 
Texas,  etc.,  R.  Co.,  12  Tex.  ClV.  A. 
427.  34  SW  144. 

[a  ]  Intra-stat*  aUpment ;  eou- 
jMtaxo*  wltb  foderad  rHrnl>tlon.>~  ■ 
where  a  shipment  of  cattle  Is  made 
between  different  points  In  the  same 
state,  the  carrier  cannot  plead  that 
Its  delay  was  caused  by  a  compli- 
ance with  the  act  of  congress  relat- 
ing to  the  prevention  of  the 
exportation  of  diseased  cattle,  and 
the  suppression  and  extirpation  of 
pleuropneumonia  and  other  conta- 
gious diseases  among  domestic  ani- 
mals. Davis  V.  Texas,  etc.,  R.  Co., 
12  Tex.  Civ.  A.  427,  34  SW  144. 

13.  St.  Louis,  etc.,  R.  Co.  v.  Dav- 
enport, 97  Ark.  82,  188  8W  ISS; 
Hickey  v.  Chicago,  etc.,  R.  Co..  174 
Mo.  A.  408.  160  SW  24-  Ecton  v. 
CJhicago,  etc.,  R.  Co..  125  Ho.  A.  223, 
102  SW  576:  Cram  v,  Chicago,  etc., 
R.  CO..  84  Nebr.  607.  122  NW  81. 
26  LRANS  1022;  Galveston,  etc.  R 
Co.  V.  Jones,  (Tex.)  134  SW  828; 
Pecos,  etc.,  R.  Co.  v.  Jarman,  (T«x. 
Clv.  A.)  188  SW  1131;  St.  Louts,  etc, 
R.  Co.  V.  Smith,  (Tex.  Civ.  A.)  185 
SW  597. 

[a]  Wbtts  dela7  rssdsra  tuaload- 
lag  necMSarr. — Stoppage  of  a  ship- 
ment of  cattle  for  feed  and  rast  is 
no  defense  to  an  action  for  damages 
resulting  from  negligent  delay  in 
transportation,  where,  but  for  such 
delay,  the  cattle  could  have  been 
transported  to  their  destination  before 
the  expiration  of  the  thlrty-alx  hours 
provided  by  the  Interstate  Commerce 
Act  as  the  limit  of  conflnemant.  Lay 
v.  Chicago,  etc.,  R.  Co.,  157  Mo.  A. 
467.  188  SW  884. 

14.  Louisville,  etc.,  R.  Co.  v.  Cecil. 
145  Ky.  271,  140  SW  186;  Peooa,  ate. 
R.  Co.  V.  Jarmaoi  (Tex.  Clv.  A.)  138 
SW  1131. 

[al  What  Is  unreasonable  laaffth 
of  tune. — Where  an  interstate  -car- 
rier, in  order  to  comply  with  a  fed- 
eral statute  and  a  state  Sunday  law, 
stopped  a  shipment  of  mules,  unload- 
ing, feeding,  and  holding  them  In 
stock  pens  for  a  day  and  a  half,  the 
delay  was  excusable.  Louisville,  etc., 
R.  Co.  v.  Cecil,  145  Ky.  271,  140  SW 
186. 

16.  Chicago,  etc.,  R.  Co.  v.  Brick- 
son.  91  111.  613.  33  AmR  70. 

16.  See  supra  |  402. 

17.  Baldwin  v.  Great  Northern  R. 
Co..  81  Minn.  247,  83  NW  986.  88 
AmSR  370,  51  LRA  640. 


For  later  oaasa,  Asrolopmsnta  and  Ohanfas  in  the  law  see  cumulative  Annotations,  same  tUIe. 
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entry,  befunuse  of  the  carrier's  failure  to  prepare 
and  file  the  necessary  clearance  papers.^^ 

418]   9.  MUltarr  Oontrol  of  B«Uroad.  If  a 

railroad  is  under  military  control,  the  company  will 
□ot  be  liable  for  delay  due  tc  rach  interEerenee." 
Bnt  if  the  probability  of  delay  on  saeh  aeeoont  was 
known  to  the  company  at  the  time  when  the  goods 
w«e  received  for  transportation,  it  cannot  rely  on 
saeh  defense.^  It  should  in  aneh  case  abdicate  Its 
functions  as  a  common  carrier  and  refuse  to  re- 
eeive  goods  for  transportation." 

[$  419]  10.  Other  Exctuus  for  Delay.  The  stop- 
ping of  a  freight  train  to  switch  out  cam  of  per- 
ishable freight  is  not  a  delay  of  which  a  shipper 
can  complain.*^  And  where  property  is  in  the 
hands  of  a  common  carrier,  and  possession  thereof 
is  demanded  by  a  stranger  to  the  bill  of  lading, 
prior  to  actual  shipment  and  under  a  claim  of  own- 
ership, the  carrier,  having  reasonable  doubt  as  to 
which  party  is  entitled  to  possession  and  acting  in 
good  faith,  may  have  a  reasonable  time  within 
which  to  investigate  the  claims  of  the  respective 
parties,  and  for  this  purpose  may  delay  immediate 
shipment.''  So  it  has  been  held  that  a  delay  of 
twelve  hours  in  transportation  of  live  stock,  caused 
by  holding  the  cattle  on  account  of  the  sickness 
and  death  of  one,  does  not  constitute  negligence, 
where  the  remaining  cattle  are  sent  forward  by  the 
next  train."  On  the  other  hand  a  carrier  delaying 
delivery  of  freight  cannot  excuse  the  delay  on  the 
ground  that  the  bills  of  lading  were  not  presented, 
where  it  did  not  decline  to  deliver  because  of  such 
faet;^  that  a  shipper  tendered  a  check  instead  of 
money  for  freight  charges  where  it  appeared  that 
the  money,  if  tendered,  would  have  been  refused;^ 
that  the  consignee  did  not  tender  the  freight 
charges,  where  notice  was  given  of  the  arrival  of 
the  goods  shipped  and  demand  was  made  for  such 
charges;"  that  a  shipper  of  live  stock  refrised  to 
comply  with  a  provision  of  the  contract  requiring 
the  shipper  to  accompany  and  care  for  them  ;^  that 
regular  trains  of  the  carrier  did  not  connect  in 
time  to  avoid  delay that  it  maintained  a  sehednle 


wliieh  resulted  in  delay"  and  prevoited  delivery 
within  a  reasonable  time;''  or  that  it  knew  that 
its  connecting  line  could  not  without  unreasonable 
delay  forwai^  the  goods,  it  being  the  doty  of  the 
carrier  to  deliver  the  goods  at  the  point  at  which 
it  contracts  to  deliver  within  a  reasonable  tiQie." 
Nor  ean  a  carrier  excuse  delay  by  reason  of  an 
invalid,  mbargo  which  it  has  placed  on  particular 
classes  of  &eight."  So  results  attributed  to  a  de- 
fective roadbed  and  equipment  do  not  affect 
nonperformance  of  the  duty  to  delivM-  a  shipment 
at  destination  within  a  reasonable  time."  A  cus- 
tom between  the  connecting  carriers  whereby  one 
of  them  holds  the  goods  in  a  mrehouse,  when  a 
controversy  arises  over  freight  charges,  imtil  there 
is  an  adjustment  or  a  correction  of  which  the  con- 
signee has  no  knowledge  constitutes  no  defense,  in 
an  action  by  the  consignee  for  injuries  arising  from 
delay  in  shipment  because  of  an  observance  of  such 
custom,  since  the  consignee  is  in  no  way  bound  by 
it.^'  And  a  carrier,  receiving,  in  the  usual  way 
from  a  connecting  carrier,  goods  on  which  charges 
are  to  be  collected  at  their  destination,  may  not 
avoid  liability  for  delay  in  forwarding  the  same 
because  of  excessive  freight  charges,  since  it  is  not 
bound  to  collect  more  than  legal  charges  and  can 
adjust  the  same  after  collection.^^  It  is  not  a  de- 
fense to  an  action  for  injuries  caused  by  unreason- 
able delay  in  transportation  that  the  contract  of 
shipment  was  void  under  the  Interstate  Commerce 
Act  as  discriminating  in  favor  of  the  shipper  by 
giving  him  too  low  a  rate,  although  there  can  be 
no  recovery  upon  the  contract."  And  even  though 
a  carrier  has  the  right  to  stop  running  its  trains 
on  Sunday,  yet  if  it  failed  to  do  so  and  undertook 
to  forward  freight  it  must  be  held  to  reasonable 
diligence  in  doing  ao.^  A  custom  or  usage  of  a 
carrier  to  observe  the  following  Monday  when  Sun- 
day was  a  legal  holiday  and  to  stop  running  trains 
will  not  excuse  the  carrier  for  delay  in  transport- 
ing goods  on  such  day  when  the  custom  is  repug- 
nant to  the  express  provisions  of  a  statutory  regu- 
lation.*"  Where  a  carrier  negligently  delayed  ship- 


10.  J.  H,  Cownle  Olove  Co.  v. 
Uerchants'  Dispatch  Transp.  Co.,  ISO 
Iowa  827.  106  NW  749.  U4  AmSR 
419.  4  LRANS  1060  and  note. 

19.  Illlnola  Cent.  R.  Co.  v.  Aah- 
mead,  S8  111.  487. 

ao.  Illinois  Cent.  R.  Co.  v.  Cobb, 
64  III.  128;  Bacon  v.  Cobb,  45  111.  47; 
Illinois  Cent.  R.  Co.  v.  Schwartx.  18 
III.  A.  490. 

(a]  Of  oonne.  If  tli*  operation  of 
ttw  coad  Is  not  lnt*rf«r«d  wltli  by 
the  military  authorittes.  the  fact  that 
they  have  assumed  control  of  it  will 
not  excuse  the  carrier  for  delay. 
Illinois  Cent.  R.  Co.  v.  McClellan,  64 
III.  58.  5  AmR  83. 

31.  Pruitt  V.  Hannibal,  etc..  R. 
Co..  62  Mo.  527. 

33.  St.  Louis  Merchants  Bridge 
Terminal  R.  Co.  v.  Tassey,  122  111. 
A.  339. 

33.  Herz  V.  Chicago,  etc.,  R.  Co.. 
86  Minn.  33.  90  NW  7. 

[a]    X«MOiia1)l»  tlnu;  wlut  li. — 

What  le  a  reasonable  time  for  Inves- 
tif^tlon  by  a  carrier,  to  determine 
the  ownership  of  eoods  claimed  by 
two  parties.  Is  ordmartly  a  question 
for  the  jury.  Merz  v.  Chicago,  etc., 
R.  Co..  86  Minn.  33.  90  NW  7. 

34.  Lewis  v.  Pennsylvania  R.  Co.. 
71  N.  J.  L.  339.  69  A  1117. 

35.  W.  R.  Hall  Grain  Co.  v.  Louls- 
Tllle,  etc..  R.  Co.,  148  Mo.  A.  308,  1^^ 
SW  42. 

86.  Cunningham  v,  Wabash  R.  Co., 
167  Mo.  A.  273.  149  SW  1151  (where 
It  was  said  that,  under  these  cir- 
cumstances, the  requirement  of  law 
that  tender  be  made  In  money  ^ti- 
st(^  of  In  cash  is  waived). 


37.  Georgia,  etc.,  R.  Co.  v.  snitott, 
3  Ga.  A.  373.  60  SE  363. 

38.  Spalding  v.  Chicago,  etc.,  R. 
Co.,  101  Mo.  A.  225.  241.  73  SW  274 
(where  the  court  eald:  "The  cove- 
nants to  be  performed  by  the  plain- 
tiff did  not  go  to  the  whole  or  a 
substantial  part  of  the  consideration 
for  the  contract,  nor  were  they  pre- 
cedent to  the  obll|?ation  of  the  de- 
fendant to  transport  the  stock"), 

39.  Gulf,  etc.,  R.  Co,  v.  Porter, 
25  Tex.  Civ.  A.  491.  61  SW  343. 

30.  St.  Louis,  etc.,  R.  Co.  v,  Arm- 
strong, {Tex.  Civ.  A.)  166  SW  366. 
See  also  Missouri,  etc..  R.  Co.  v. 
Dunn,  (Tex.  Civ.  A.)  157  SW  434 
(holding  that  a  carrier  cannot  escape 
liability  for  Injuries  to  a  shipment 
of  cattle  by  negligent  delay  by 
merely  showing  that  the  cattle  were 
shipped  on  a  freight  train  which 
proceeded  on  schedule  time,  where  it 
did  not  appear  that  the  train  was 
operated  on  such  schedule  that  it 
would  reach  the  destination  within 
a  reasonable  time). 

31.  St.  Louis,  etc.,  R.  Co.  v.  Shep- 
ard.  40  Okl.  589,  139  P  833. 

33.  Toledo,  etc.,  R.  Co.  v.  Lock- 
hart,  71  111.  627. 

33.  Berger-Crlttenden  Co.  v.  Chi- 
cago, etc.,  R.  Co.,  169  Wis.  256,  160 
NW  496. 

[a]  That  the  initial  carrier  ao- 
oeptlnff  »  shipment  before  the  con- 
neotlng  carrier  raised  an  em.t)argo  Is 

no  excuse  for  delay  by  the  connect- 
ing carrier,  the  shipment  not  having 
been  tendered  until  a  time  when  the 
embargo  should  have  been  raised. 


Berger -Crittenden  Co.  v.  Chicago, 
etc..  R.  Co.,  59  Wis,  2B6,  160  NW  496. 

(b]  Bven  If  an  emharro  Is  legal 
when  Instltatea,  Its  continuance  Is 
illegal  when  there  la  no  basis  for  It 
except  Its  own  culpable  negligence  or 
willful  neglect.  Bergar-CrTttenden 
Co.  V.  Chicago,  etc.,  R.  Co.,  169  Wis. 
256,  150  NW  496. 

34.  Thompson  v.  Quincy.  etc..  R. 
Co.,  138  Mo.  A.  404,  117  SW  1193. 

[a]  ninstratiou. — Where  the  in- 
jury to  an  engine  which  caused  a 
delay  In  the  transportation  of  plaln- 
tifTs  cattle  was  due  either  to  negli- 
gence of  defendant's  employees  In 
making  couplings  or  to  a  defective 
end  sill  of  an  engine,  and  there  was 
no  evidence  that  the  engine  had  been 
properly  inspected  before.lt  left  de- 
fendanrs  division  point,  defendant 
was  reaponalble  for  such  delay,  un- 
der the  rule  that  only  such  causes 
as  cannot  be  reasonably  anticipated, 
oontrolled,  or  avoided  by  ordinary 
care  will  excuse  a  carriers  unusual 
delay.  Venclll  v.  Quincy,  etc..  R.  Co., 
132  Mo.  A.  722,  112  SW  1030. 

36.  Texas,  etc..  R.  Co.  v.  Hasaell, 
23  Tex.  Civ.  A.  681,  58  SW  64. 

36.  Texas,  etc.,  R.  Co.  v.  Haseell. 
23  Tex.  Civ.  A.  681.  58  SW  54. 

37.  Kfrby  v.  Chic.-iRO.  etc..  R.  Co.. 
242  III.  418.  90  NE  252  trev  on  other 
Bround-s  225  U.  S.  155.  32  SCt  648, 
56  L.  ed.  1033.  AnnCasl914A  501]. 

38.  Kansas  City  Southern  R.  Co. 
V.  Marby.  112  Ark.  110.  165  SW  279. 

39.  Consumers'     Lignite    Co.  v. 
Houston,  etc.,  R.  CQ.^(Tex.  Civ,  A 
179  SW  306.  r^r\rAi:> 
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ment  of  goods  and  the  consignee  refused  to  accept 
them,  the  fact  that  cars  filled  the  consignee 's  tracks 
does  not  excuse  the  carrier's  failure  to  promptly 
deliver  other  shipments.*® 

420]  11.  Special  Contract  as  Affecting  Ex- 
cuse for  Delay.*'  Where  the  carrier  specifically 
agrees  to  deliver  by  a  fixed  time  it  is  bound  to 
answer  in  damages  for  failure  so  to  do,  -without  re- 
gard to  the  cause  of  the  delay.*'  The  general  rule 
of  the  law  of  contracts,  that  the  person  undertak- 
ing to  perform  must  do  so  at  his  peril,  is  applicable; 
and  unavoidable  accident,  unexpected  rush  of  busi- 
ness, or  the  like,  will  not  furnish  an  excuse.*^  So 
it  has  been  held  that  the  liability  of  the  carrier 
under  such  a  contract  will  not  be  affected  by  a 
subsequent  stipulation  that,  if  the  goods  are  not 
delivered  within  such  time,  a  certain  deduction  shall 
be  made  from  the  freight  charges.**  However,  it 
seems  that  the  carrier  may  be  excused  from  literal 
performance  when  unforeseen  cireuoistanees,  such 


as  the  law  recognizes,  are  sufficient  to  occasion 
slight  delays.** 

421]  a.  Waiver  of  Biiht  of  Action  ArisiiK 
out  of  Delay.  Mere  acceptance  of  the  goods  from 
the  carrier  on  their  arrival  will  not  constitute  a 
waiver  of  a  claim  for  damages  due  to  delay.**  But 
a  shipper  waives  his  right  of  action  for  delay  when 
he  insists  on  a  shipment  of  his  goods  after  being 
informed  .of  the  fact  that  a  delay  is  probable  owing 
to  an  obstruction  on  the  line  or  to  an  unusual 
press  of  business;*^  and  generally  speaking  the 
shipper  may,  by  express  contract,  waive  the  car- 
rier's liability  for  loss  resulting  from  delay  or 
detention.*^  But  after  the  goods  have  been  accepted 
and  loaded  for  shipment,  a  contract  releasing  the 
carrier  from  liability  for  delay  in  forwarding  ship- 
ment after  it  was  loaded  is  void,  in  the  absence  of 
consideration.*'  And  a  contract  limiting  liability 
(gainst  delay  due  to  the  carrier's  own  negligence  is 
invalid.'^    However,  for  a  - valuable  consideration, 


40.  Berger-Crittenden  Co.  v.  Chi- 
cago, etc.,  R.  Co.,  169  Wis.  256,  ISO 
NW  496. 

41.  ma*  eoartttUM  eontraet  flx- 
lag  Urn*  of  tewportattoa  see  supra 

Mo«. 

43.  U.  S. — The  B.  L.  Harrlman  v. 
Emerlck.  9  Wall.  161.  19  L.  ed.  629. 

Ala. — Central  of  Georgia  R.  Co,  v. 
Sigma  iiumber  Co..  170  Ala.  627.  64 
S  206,  AnnCasl912D  96S  and  note. 

Conn. — Hodgdon  v.  New  York,  etc., 
R.  Co..  46  Conn.  277,  33  AmR  21. 

Del. — Reed  v.  Philadelphia,  etc..  R. 
Co.,  8  Del.  176. 

111. — IllinolB  Cent.  R.  Co.  v.  Sim- 
mons, 49  in.  A.  443:  Chicago,  etc.,  R. 
Co.  V.  Thrapp.  6  III.  A.  602. 

Ind. — Cleveland,  etc.,  R,  Co,  v. 
Heath,  S2  Ind.  A.  47,  68  NE  198: 
Pittsburgh,  etc.,  R.  Co.  v.  Racer.  S 
Ind.  A.  209.  31  NK  853. 

Iowa. — Wood  V.  Chicago,  etc,  R. 
Co.,  68  Iowa  491,  27  NW  473. 

Mass. — Knowles  v.  Dabney,  105 
Mass.  437;  Oage  v.  Tlrrell,  9  Allen 
299;  Wareham  Bank  v.  Burt.  6  Allen 
113;  Tirrell  v.  Gage,  4  Allen  246; 
Hlgglnson  v.  Weld,  14  Gray  166. 

MlBS. — Jemlson  v.  McDaniel,  2S 
HlsB.  88. 

Mo. — Harrison  v,  Missouri  Pac.  R, 
Co.,  74  Mo.  364:  Collier  v,  Swlnney, 
16  Mo,  484;  Miller  v.  Chicago,  etc., 
R,  Co.,  62  Mo.  A.  262;  Myres  v.  Dia^ 
Riond  Joe  Line,  58  Mo,  A.  199, 

N.  H. — Deming  v.  Grand  Trunk  R, 
Co.,  48  N,  H.  465,  2  AmR  267. 

N.  Y.— Nelson  v.  Odlorne,  46  N.  T. 
489:  Van  Buskirk  v.  Roberta,  31  N. 
Y.  661;  Harmony  v.  Bingham,  12  N- 
Y.  99,  62  AmD  142  (a(f  8  1^.  Y.  Super. 
2091 ;  Place  v.  Union  Express  Co., 
2  Hilt.  19. 

N,  C. — Hamilton  v.  Western  North 
Carolina  R.  Co.,  96  N.  C.  898,  3  SE 
164. 

Pa, — Hand  v.  Baynes,  4  Whart.  204, 
33  AmD  64. 

Tenn. — Southern  R,  Co.  v.  Deaklns, 
107  Tenn.  622.  64  SW  477;  East  Ten- 
nessee, etc.,  R.  Co.  v.  Nelson,  1 
Coldw,  272. 

Tex. — Gulf,  etc.,  R.  Co.  v.  McCor- 
quodale.  71  Tex.  41,  9  SW  80;  Texas, 
etc.  R.  Co.  V.  Nicholson,  61  Tex.  491; 
Gulf,  etc..  R.  Co.  V.  Hodge,  10  Tex. 
Civ,  A.  543,  30  SW  829. 

Eng.- — Robinson  v.  Dunmore,  2  B. 
A  P.  416.  126  Reprint  1369;  Shu- 
brick  V.  Salmond.  3  Burr.  1637,  97 
Reprint  1022;  Denton  v.  Great  North- 
ern R.  Co..  B  E.  ft  B.  860.  85  ECL. 
860.  119  Reprint  701;  Hawcroft  v. 
Great  Northern  R.  Co..  IS  Jur.  196. 

[a]  AmUotMnmM  of  rnto  In  fmeral. 
— 1 1 1  In  applying  the  principle 
stated  In  the  text,  U  has  been  held 
that  It  Is  no  defense  that  the  delay 
was  caused  bv  another's  negligent 
delay  on  another  part  of  Its  road. 
Ft.  Worth,  etc  R.  Co.  v.  Whiteside, 
(Tex.  Civ.  A.)  141  SW  1037.  (2)  Or 
by  an  unexpected  or  unprecedented 
rush  of  business  disorganising  Its 


freight  service.  Ft.  Worth,  etc..  R. 
Co.  V.  Whiteside,  supra;  Missouri, 
etc..  R.  Co.  V.  Stark  Grain  Co.,  <Tex. 
Civ.  A.)  120  SW  1146;  Texas,  etc.,  R. 
Co.  V.  Shawnee  Cotton  Oil  Co.,  66 
Tex.  Civ.  A.  183.  118  SW  776, 

[b]  Aot  of  aod. — (1)  Where  a  con- 
tract fixes  the  time  for  delivery,  even 
an  act  of  God  will  not  excuse  delay. 
Thus  the  fact  that  a  harbor  Is  so 
frozen  as  to  prevent  the  carrier's 
boat  from  coming  into  port  Is  no 
excuse  for  failure  to  deliver  within 
the  prescribed  time.  Hodgdon  v. 
New  York,  etc.,  R.  Co..  46  Conn,  277, 
33  AmR  21.  (2)  Nor  will  low  water 
constitute  any  defense  where  such 
contract  exists.  Parker  v.  Wlnlow, 
7  E.  &  B,  942,  90  ECL,  942,  119  Re- 

grlnt  1497.  (3)  So  where  a  party 
ad  agreed  to  transport  eoods  with- 
in a  designated  time,  and  had  failed 
to  accomplish  the  transportation 
within  that  time,  it  was  held  that 
the  fact  that  a  public  canal  In  which 
the  goods  were  intended  to  be  trans- 
ported a  part  of  the  distance  was 
rendered  Impassable  by  an  unusual 
freshet,  and  that  this  occasioned  the 
detention,  did  not  constitute  a  legal 
defense  therefor.  Harmony  v.  Bing- 
ham, 12  N.  Y.  99,  62  AmD  142. 

[c]  A  mob  or  tbe  provaleiwe  of  a 
general  strlk*  Is  no  defense  where 
there  is  a  special  contract  fixing  the 
time  within  which  the  goods  are  to 
be  delivered.  White  v.  Missouri  Pac. 
R.  Co.,  19  Mo.  A.  400;  Budgett  v. 
Blnnlnffton,  [_1891]  1  Q.  B.  35. 

[d1  MfnMU  of  coUeotor  of  port  to 
graai  oleanuue.— Nonperformance  of 
a  special  agreement  of  a  carrier  to 
forward  a  through  shipment  by  the 
steamer  of  a  connecting  carrier  sail- 
ing on  a  designated  day  is  not  ex- 
cused by  the  refusal  of  the  deputy 
collector  of  the  nort  to  grant  a  clear- 
ance while  the  freight  was  on  board, 
because  it  was  contraband  of  war, 
where  the  contract  was  not  unlawful 
when  made,  was  not  rendered  unlaw- 
ful by  any  subsequent  legislation, 
and  was  made  with  the  knowledge 
that  dlfflcultfes  might  arise  in  the 
course  of  transportation  because  of 
the  character  of  the  freight.  North- 
ern Pac.  R.  Co.  V.  American  Trading 
Co..  196  U.  S.  438,  26  SCt  84,  49  L.. 
ed.  269  tatf  120  Fed.  873,  67  CCA 
533]. 

[e]  Where  the  oontrsot  Is  to  ship 
ott  a  oertata  Oar,  or  by  s  oertain 
train,  failure  to  comply  with  such 
agreement  will  render  the  carrier 
liable  for  damages.  Illinois  Cent.  R. 
Co.  V.  Waters,  41  111.  73:  Illinois 
Cent.  R,  Co,  v,  Simmons,  49  111.  A. 
443;  Ft.  Worth,  etc.,  R.  Co.  v,  White- 
side, (Tex.  Civ,  A.)  141  SW  1037- 

43.  See  cases  supra  note<42. 

44.  Harmony  v.  Bingham.  8  N.  Y. 
Super.  209  raff  12  N.  T.  99]  (where 
it  was  said  that  the  latter  under- 
takinK  that  Is  to  deduct  certain 
charges  is  not  an  alternative  of  the 


former,  but  merely  fixes  the  measure 
of  damages  for  a  violation  of  the 

former). 

45.  Pruitt  V,  Hannibal,  etc.,  R. 
Co.,  62  Mo.  627. 

48.  Georgia  R.  Co.  v.  Cole.  68  Ga. 
623;  Underwriters'  Agency  v,  Suther- 
lln,  56  Ga.  266;  Lowe  v.  Moss,  12  111. 
477;  Norfolk,  etc.,  R.  Co.  v.  Shippers* 
Compress  Co.,  83  Va.  272,  2  SE  139; 
Nudd  V,  Wells.  11  Wis.  407. 

[a]  DeuaBd  of  tbe  goods,  while  It 
will  waive  action  for  nondelivery, 
will  not  waive  claim  for  damages  by 
reason  of  delay.  Nudd  v.  Wells,  11 
Wis.  407. 

[b]  Oontnuit  to  deliver  by  eertaln 
date*— Acceptance  of  goods  which 
the  carrier  has  contracted  to  deliver 
by  a  certain  time,  -and  which  it  has 
failed  to  deliver  until  a  later  date. 
Is  no  waiver  of  the  consignee's  right 
of  action- for  the  delay.  Norfolk,  etc, 
R.  Co,  V.  Shipper's  Compress  Co,.  83 
Va.  272.  2  SB  139. 

47.  Johnson  v,  Llghtsey,  34  Ala. 
169,  73  AmD  450,  Compare  Ft. 
Worth,  etc..  R.  Co.  v.  Whiteside. 
(Tex.  Civ.  A,)  141  SW  1037  (holding 
that  where  the  carrier  contracts  to 
ship  goods  by  a  specified  train,  so  as 
to  arrive  for  a  particular  market, 
and  fails  so  to  do,  the  shipper  is  not 
estopped  to  recover  damages  accru- 
ing by  reaaon  of  the  delay  In  start- 
Ing  the  shipment  by  the  faot  that  he 
knew  when  the  goods  were  shipped 
that  they  could  not  arrive  in  tune 
for  the  market  contracted  for). 

48.  Hartness  v.  Great  Western  R. 
Co..  2  Mich,  N,  P.  80  (delay  due  to 
refusal  of  connecting  carrier  to  re- 
ceive goods) ;  Gulf,  etc.,  R,  Co.  v, 
Gatewood,  79  Tex.  89,  14  SW  913. 
10  LRA  419  (delay  due  to  mob  vio- 
lence); Texas  Cent.  R,  Co.  v.  Shir- 
ley, 62  Tex.  Civ,  A.  168.  130  SW  887. 

40.  Texas,  etc.,  R.  Co.  v,  Moore, 
(Tex.  Civ.  A.)  119  SW  697.    But  com- 

gare  Hoover  v.  St.  Louis,  etc.,  R. 
o.,  113  Mo.  A.  688.  88  SW  769  (hold- 
ing that,  where  a  written  agi-eement, 
voluntarily  signed  by  a  shipper  while 
on  the  train  with  his  cattle,  con- 
tained a  clause  waiving  liability  on 
account  of  delay  In  shipping  the  cat- 
tle after  the  delivery  of  the  same 
to  the  agent,  no  action  could  be 
maintained  by  the  shipper  for  a 
breach  of  a  verbal  promise  made  by 
the  agent  to  transport  the  cattle  by 
the  first  train). 

60.  Jennings  v.  Grand  Trunk  R. 
Co.,  127  N.  Y.  438.  28  NE  394;  Branch 
V.  Wilmington,  etc.,  R.  Co,,  88  N.  C. 
573;  Missouri  Pac.  R.  Co,  v.  Corn- 
wall. 70  Tex.  611.  8  SW  812;  Missouri 
Pac.  R,  Co.  v.  Ibrrls.  <7  Tex.  166.  2 
SW  674. 

[a]  Xeasoa  for  mle. — "It  would  be 
against  public  policy  to  allow  com- 
mon carriers  to  free  themselves  from 
this  common  law  obligation,  by  a 
stipulation  that  they  should  consult 
their  own  convenience  about  the  time 


For  later  eases,  develtq^ents  and  ehanfes  in  the  law  see  cumulative  Annotations,  same  title,  pageaad  note  nutnber. 
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the  shipper  may  by  the  eontraet  of  shipment  release 
the  carrier  from  damages  for  its  prior  negligent 
delay  in  providit^  cars  or  in  loading  the  shipment.'* 
[$  422]  E.  Action^*—!.  Venue.  The  venne  in 
actions  of  this  character  is  a  matter  of  statu- 
tory regulation."  It  has  been  held  that,  where  an> 
action  i^inst  a  railroad  company  for  dami^es 
for  delajr  in  transportation  of  goo&  was  properly 
brought  in  the  county  of  plaintiff's  residence,  the 
faet  that  plaintiff  joined  therewith  a  cause  for  the 
statutory  penalty  for  the  same  delay  which  did 
not  arise  in  that  county  does  not  require  a  change 
of  venue." 

[$  433]  2.  Oondlttona  Fncedent."  The  prepay- 
ment of  freight  is  not  eraential  to  an  action"  un- 
less required  by  tiie  carrier." 

[%  424]  S.  Partiei."  The  owner  of  goods  may 
maintain  an  action  for  delay  in  transporting  them, 
although  the  shipmuit  was  made  in  the  name  of 
another  ^iraaon."  The  oonaignor  may  maintun  an 
action  without  allying  ownership  especially  where 
the  declaration  diows  that  the  consignee  was  to 
sell  the  goods  for  him "  where  it  is  doubtful 
whether  the  sale  was  complete  and  title  passed  on 
delivery  of  the  goods  to  the  carrier,"*^  or  where  he 
sells  goods  to  be  deUvered  at  a  place  and  contracts 
with  a  carrier  to  transport  them  to  the  place  of 
ddivery.**  Where  the  consi^or  and  Uie  consignee 
are  the  same,  the  presumption  is  that  the  owner- 
ship continued  in  tne  consignor  and  he  may  main- 
tain an  action  for  delay  in  delivery ;"  and  where  a 
shipment  of  this  character  is  made,  the  buyer  does 
not  necessarily  reeeive  sueh  a  beneficial  interest 
in  the  goods  during  transportation  as  to  give  him 
a  right  to  sue  the  carrier  for  delay  in  transporta- 
tion;" but  a  consignee  of  goods  in  whom  title  is 

of  carriage  of  froods  entrusted  to 
tbeir  CUB  tody  for  that  purpose." 
Branch  V.  Wllmineton,  etc.,  R.  Co., 
88  N.  C.  678,  576. 

61.    Holland   v.   Chfca^o,   etc.,  R- 
Co..  189  Mo.  A.  702,  123  SW  987. 

fil.   Tox  loas  ox  Injitrjr  to  foods 
see  Infra  {  60?  et  seq. 
Porm  of  aotlon  see  Actions  |  160. 
63.    See  statutory  provisions;  and 
generally  Venue  [40  C 


vested,  but  who  u  not  entitled  to  delivery  of  the 
goods  b^  the  carriOT  until  payment  of  the  price, 
may  maintain  an  action  for  damages  caused  by 
delay  in  transportation."  Where  a  contract  of 
^ipment  is  made  by  a  manufacturer  for  the  buyer's 
benefit  on  fillii^  an  order,  the  consignee,  beii^  the 
real  party  in  interest,  may  recover  thereon  for  a 
delay  in  shipment."  It  has  also  been  held  that  not- 
withstanding title  may  have  been  retained  by  the 
ccmsignor,  the  consignee  of  goods  may  sue  the  car- 
rier for  losses  caused  by  delay  in  their  transmis- 
sion, although  he  refuses  to  aec^t  them  because 
not  sooner  delivered."  The  i^ent  of  the  owner, 
who  has  made  a  contract  of  shipment,  may  sue  for 
delay  in  delivery."  Where  property  has  been  con- 
signed by  the  general  owner  to  ui  agent  who  has  a 
special  interest  therein,  and  the  goods  are  negli- 
gently delayed  in  transit^  and  converted  by  the  • 
carrier,  so  that  sales  thereof  previously  made  by  the 
consignee  are  canceled,  such  consignee  may  main- 
tain an  action  in  his  own  name  against  the  carrier 
for  the  recov^  of  damages  on  account  of  lost  com- 
missions and  for  the  v^ue  of  the  property  con- 
verted." 

[%  425]  4.  Flmdins"— «.  Complaixit.^  Where  a 
special  contract  is  relied  on,  the  complaint  should 
disclose  its  terms  and  character.^  Howevw,  it  is 
not  essential  to  alle^  a  special  contract,  in  order  *o 
render  the  carrier  liable  for  an  unreasonable  delay 
in  shipment;^  it  is  suffleient  for  the  complaint  to 
show  that  the  goods  were  received  by  the  carrier  for 
shipmfflt." 

Failure  to  cany  witbln  reaaonable  time.  A  com- 
plaint, in  an  action  for  damages  for  delay  in  trans- 
portation, should  allege  the  carrier's  duty  to  carry 
within  a  reasonable  time. J'  However,  the  necessary 


Illy  venue  [40  Cyc  11. 
54.  McCuUen  v.  .Seaboard  Air  Line 
R  Co.,  146  N.  C.  E<8,  67ft,  60  SE  506 
(where  th«  court  said:  "It  would 
seem  that,  ma  the  action  In  respect 
to  the  first  cause  was  properly 
brought  In  Craven  County,  ana  the 
two  causes  of  action  arose  out  of 
the  same  transaction,  both  the  letter 
and  spirit  of  the  law  would  be  met 
by  permitting  them  to  be  tried  In 
that  county;  otherwise  the  court 
would  be  compelled  to  separate  the 
two  causes  of  action  and  direct  the 
removal  of  one  to  another  county, 
retaining  the  other.  The  two  causes 
of  action  are  permitted  to  be  joined 
because  they  arise  out  of  the  same 
transaction.  It  Is  manifest  that 
practically  the  same  evidence  will  be 
relevant  In  the  trial  of  both  causes 
of  action"). 

65.  In  aotioiw  for  loss  or  liOnrj 
see  infra  S  608. 

sa.  Galena,  etc..  R.  Co.  v.  Rae,  18 
111.  488.  68  AmD  574;  Cleveland,  etc.. 
R.  Co.  V.  Perlshow,  61  III.  A.  179: 
Evans  v.  Mobile,  etc.,  R  Co.,  80  SW 
688,  28  Kyli  824;  Dorrance  v.  Inter- 
national, etc.,  R.  Co.,  (Tex.  Civ.  A.) 
126  8W  6ft4. 

W.  Galena,  etc.,  R.  Co.  v.  Rae,  18 
111.  488.  68  AmD  674. 

58.  In  aetloas  tot  loss  or  InjnxT 
see  infra  IB  609-533. 

B9.  Bushnell  v.  Wabash  R.  Co., 
118  Ho.  A.  618.  94  SW  1001  (under 
a  statute  requiring  an  action  to  be 
prosecuted  in  the  name  of  the  real 
party  In  Interest).  And  see  Moore 
%  Atlantic  Coast  Line  R.  Co.,  86 
S.  C.  19,  67  SB  11  (holding  that, 
where  the  consignee  of  a  bill  of  lad- 


ing providing  for  notice  to  a  third 
person  Indorsed  thereon  a  direction 
to  deliver  to  the  third  person,  the 


  person,  __  _ 

latter  alone  could  sue  for  damages 
for  subsequent  delay  In  the  transpor- 
tation). 

so.  Aultman  v,  Atlantic  Coast 
Line  R.  Co.,  TPla.)  71  S  283. 

ei.  U.  S.  Express  Co.  v.  R«a,  121 
Ark.  284,  181  ffW  888. 

68.  Atohlson,  etc.,  R.  Co.  v.  Con- 
solidated Cattle  Co.,  68  Kan.  Ill,  62 
P  71. 

63.  Texas  Cent.  R.  Co.  v.  Hannay- 
Frerichs,  (Tex.  av.  A.)  142  SW 
1163. 

64.  Houston,  eta,  R.  Co.  v.  Rob- 
Ineon,  (Tex.  Civ.  A.)  131  SW  444 
[rev    on    other    grounds    146  SW 

8371. 

66.  Robinson  v.  Houston,  etc.,  R. 
Co..  <Tex.)  146  SW  637,  638  [rev  on 
other  grounds  (Civ.  A.)  131  Sw  444] 
(where  the  court  said:  "Neither  pay- 
ment of  the  price  nor  actual  delivery 
to  the  purchaser  was  necessary  to 
pass  the  title"). 

66.  Illinois  Cent.  R.  Co.  v.  Hop- 
klnsville  Canning  Co.,  132  Ky.  578, 
116  SW  768. 

67.  Clute  V.  Chicago,  etc.,  R.  Co., 
83  Kan.  833,  111  P  431,  30  LRANS 
1071  and  note. 

68.  Pecos,  etc.,  R.  Co.  v.  C^x,  (Tex. 
Civ.  A.)  150  SW  265. 

66.  Missouri  Pac.  R.  Co.  v.  Peru- 
Van  Zandt  Impl.  Co.,  73  Kan.  295.  85 
P  408,  87  P  80,-  117  AmSR  468.  6 
LRAN8  1068,  9  AnnCas  790  and 
note. 

70.  Hi  aetlDna  for  loss  or  lajury 

see  infra  !l_  534-667. 

71,  [  a  ]  Porma  of  oomplaiat  In 
whole  or  In  part  held  siUBefant. — See 

St.  Louis,  etc..  R.  Co.  v.  Moss,  76 
Ark.  64.  86  SW  828;  Palmer  v.  At- 
chison, etc.,  R.  Co..  101  Cal.  187,  35  P 
630;  Commlns  v.  Atlantic  Coast  Line 
R.  Co..  78  S.  C.  8,  58  SE  944. 

78.  Harrell  v.  Southern  R.  Co.,  14 
Ga.  A.  461.  81  SB  384. 

78.  St.  Louis,  etc..  R,  Co.  v.  Wil- 
son, 85  Ark.  267,  107  SW  978;  Rus- 


sell Oraln  Co.  V.  Wabash  R.  Co.,  114 
Mo.  A.  488.  89  SW  908;  Dorrance  v. 
International,  etc.,  R.  Co.,  (Tex.  Civ. 
A.)  126  SW  694. 

74.  Russell  Oraln  Co.  v.  Wabash 
R.  Co..  114  Mo.  A.  488,  89  SVi 
908. 

[a]  Avennoiit  held  aiUBolemt. — In 

an  action  against  a  carrier  for  delay 
In  delivering  goods,  an  allegation  in 
the  petition  that  defendant  company 
was  In  possession  of  the  goods  as  a 
common  carrier  of  goods  for  hire 
was  not  objectionable  as  a  mere  con- 
clusion of  law.  Ruasell  Grain  Co.  v. 
Wabash  R.  Co,,  114  Mo.  A.  488,  89 
SW  908. 

[b]  Desorlptton  of  terms  of  con- 
tract.— In  an  action  for  delay  in 
transportation,  a  petition  alleging 
the  names  of  the  snippers  and  con- 
signees, that,  by  the  .terms  of  the 
contract,      defendants      agreed  to 

firomptly  ship  and  deliver  the  col- 
on, and  having  attached  thereto  ex- 
hibits stating  number  and  date  of 
bill  of  lading,  the  number  of  bales 
in  each  shipment,  the  point  of  ship- 
ment, and  the  date  on  which  each 
consignment  reached  its  destination, 
was  not  faulty  in  falling  to  show 
the  numbers,  dates,  and  terms  of  the 
contract.  Dorrance  v.  International, 
etc..  R.  Co.,  (Tex.  Civ.  A.)  126  SW 
694. 

75.  Central  R.,  etc,  Co.  v.  Haasel- 
kus.  91  Ga.  362,  17  SE  838.  44  AmSR 
37;  Buckley  v.  Great  Western  R.  Co., 
16  Mloh.  121. 

[a]  Allegation  of  imdertaklng  to 
oarrr  withui  speolflo  time. — Where 
the  declaration  alleges  an  undertak- 
ing to  deliver  within  a  specific  time, 
but  none  to  deliver  within  a  reason- 
able time,  evidence  of  what  would 
be  a  reasonable  time  is  Inadmissible 
and  no  recovery  can  be  had  there- 
under for  failure  to  deliver  within  a 
reasonable  time.  Central  R..  etc.. 
Co.  V.  Hasselkus.  81  Ga.  882,  17  SE 
888,  44  AmSR  87.  ~ 
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allegation  may  be  supplied  by  amendment,  and  evi- 
dence may  be  introduced  to  show  what  is  a  reason- 
able timeJ° 

Prepayment  or  offer  to  prepay  freight.  It  is  not 

essential  that  the  complaint  should  allege  that  the 
freight  charges  were  paid  in  advance/^  or  that  an 
offer  was  made  to  pay  such  charges  in  advance. 

Gonsideration  for  the  assumption  of  obligation  by 
the  carrier  need  not  be  alleged." 

Unreasonable  dday.  The  complaint  shonld  show 
that  there  was  an  unreasonable  delay  in  the  trans- 
portation of  the  goods.  But  a  general  all^ation 
that  by  reason  of  defendant's  negligence  the  goods 
were  unreasonably  delayed,  without  setting  out  the 
evidential  facts,  will  be  sufiBcient,^  at  least  on  gen- 
eral demurrer.^^  If,  in  addition  to  unreasonable 
delay  in  transportation,  the  complaint  alleges  fail- 
ure to  furnish  cars  within  the  time  agreed,  it  should 
show  what  part  of  the  delay  was  occasioned  by 
the  failure  to  furnish  cars  and  what  part  occurred 
en  route.^^  ■ 

NecatiTing  mattan  of  defeiue.  Where  the  com- 
plaint ehaiges  an  nnreasonable  delay^  it  is  not 

78.  Central  R.,  etc^  Co.  v.  Bassel- 
kua,  91  Go.  882,  17  8E  838.  44  Am9It 
87. 

77.  Dorrance  v.  International, 
etc.,  R.  Co.,  (Tex.  Civ.  A.)  126  SW 
S94,  69!)  (where,  however,  It  was 
safd  "that  the  alternative  alleKatlon 
that  the  freight  charges  'were  paid 
or  agreed  to  be  paid^  1b  eubject  to 
criticism"), 

78.  Bvans  v.  Mobile,  etc.,  K.  Co., 
90  SW  688,  28  K^L  834. 

79.  Davis  V.  jacksonvlUe  South-, 
eastern  Line,  126  Mo.  69,  28  SW  966; 
Hall  V.  Cheney,  36  N,  H.  26. 

80.  Pittsburgh,  etc.,  R.  Co.  v. 
Knox,  177  Irtd.  344.  362,  98  NB  295; 
Alabama,  etc.,  R.  Co.  v.  Pounder,  82 
Miss.  568.  676.  35  S  165;  'Atchison, 
etc..  R.  Co.  V.  Bryan.  (Tex.)  28  SW 
98;  San  Antonio,  etc.,  R.  Co.  V.  Mar- 
tin, 49  Tex.  Civ.  A.  197,  108  SW  981. 
See  Denman  v.  Chicago,  etc,  R.  Co.. 
62  Nebr.  140,  71  NW  967. 

"As  the  law  implies  the  duty,  it  is 
sufficient  to  charge  that  it  was  care- 
lessly and  negligently  , omitted  for 
such  a  length  of  time  that  the  corn 
spoiled."  Pittsburgh,  etc.,  R.  Co.  v. 
Ktiox.  supra. 

"It  is  not  necessary  that  the  dec- 
laration should  detail  the  evidence 
by  which  the  plaintiff  expects  to 
make  out  his  case."  Alabama, '  etc., 
R,  Co.  V.  Pounder,  supra. 

[a]  Thns,  in  an  action  against  a 
railroad  company  for  delay  In  trans- 


necessary  that  it  shonld  go  further  and  n^ative 
facts  which  would  justify  the  delay,  the  same  being 
matters  of  defense.*^  So  it  has  been  held  that, 
where  the  complaint,  in  an  action  for  wrongful 
delay,  bases  the  right  of  recovery  on  defmdant's 
breach  of  a  contract  to  transport  the  goods  on  a 
certain  train,  the  fact  that  such  contract  was  not 
made,  or  was  subsequently  modified  or  mei^d  into 
another  contract,  was  defensive  matter,  the  absence 
of  which  from  the  complaint  did  not  render  it 
demurrable." 

Injuries  sastaiiied.  The  complaint  should  show  in 
what  manner  the  injuries  were  sastained  by  the 
delay." 

Damages  which  may  be  assumed  to  result  neces- 
sarily from  the  unreasonable  delay  need  not  be 
specially  alleged.^  However,  in  order  to  entitle 
the  shipper  to  special  damages,  that  is,  such  dam- 
ages as  are  not  the  ordinary  consequence  of  the 
delay  complained  of,  or  which  were  not  of  a  char- 
acter to  be  reasonably  anticipated  by  the  parties  at 
the  time  of  the  contract  of  shipment,  it  is  essential 
that  such  damages  be  stated,"  and  also  the  faets 


porting  cattle,  plaintiff  may  prove 
that  the  delay  was  caused  by  the  en- 

fine  being  out  of  repair,  although  he 
oes  not  apeciflcally  nlead  that  fact. 
Atchison,  etc  ,  R,  Co.  v.  Bryan,  (Tex.) 
28  SW  98. 

[b]  Dela/  1>T  cauaeatixig  oarrlers 
In  partuennip  relation. — In  an  ac* 
tton  for  damages  for  delay  in  deliv- 
ering cattle,  a  petition  alleging  that 
defendant  carriers  were  partners,  the 
shipping  and  destination  of  the  cat- 
tle, that  defendants  did  not  exercise 
reasonable  diligence  and  speed  In 
hauling  the  cattle  on  thetr  respective 
llneR,  and  did  not  deliver  them  In 
due  time,  and  that  each  negligently 
and  carelessly  delayed  the  cattle  In 
transit,  etc.,  is  sufficiently  speclflo 
without  setting  out  the  evidence  re- 
lied on  to  prove  the  negligence.  San 
Antonio,  etc..  R.  Co.  v.  Martin,  49 
Tex.  Civ.  A.  197.  108  SW  981. 

[c1  Complaint  nlBoientlv  cluuv- 
l3kg  delay  In  truaportatlon  km  Olstla- 
VwUilied  from  failnre  to  fnmlA  oara. 
— Where  plaintiff  sought  to  recover 
for  delay  In  the  shipment  of  cattle, 
alleging  that  on  the  night  of  Dec.  8. 
1909.  he  contracted  with  defendant  to 
receive  the  cattle  at  C  on  that  night, 
and  to  ship  them  promptly  to  destl* 
nation  for  market  on  the  succeeding 


day;  but  that  defendant,  after  receiv- 
ing the  cattle,  delayed  the  shipment, 
so  that  they  did  not  leave  the  start- 
ing point  until  noon  the  next  day  and 
were  not  delivered  at  destination 
until  the  night  of  the  succeeding 
day,  It  sufficiently  charged  delay  In 
transportation,  as  distinguished  from 
a  mere  failure  to  furnish  cars.  Ft. 
Worth,  etc.,  R-  Co.  v.  Whiteside, 
(Tex.  Civ.  A.)  141  SW  1037. 

[d]  SniOeient  averment  of  deliv 
on  Oef  enOanVi  road  causing  delay  on 
obnneotlng  lines,— In  an  action 
against  a  railroad  company  for  dam- 
ages to  a  shipment  of  cattle,  the 
petition  alleged  that  defendant  so 
negligently  operated  its  train  that 
the  shipment  was  delayed  for  more 
than  ten  hours  on  defendant's  line; 
that  by  reason  thereof,  the  cattle 
were  detained  at  points  on  connect- 
ing tines  beyond  the  usual  time  of 
passage  between  such  points;  that  It 
became  necessary  to  remove  them 
from  the  cars,  and  to  feed  them  three 
times  en  route  to  destination;  that 
the  usual  number  of  removals  for 
such  purpose  over  such  route  would 
be  but  one;  and  that,  by  reason  of 
the  first  detention  on  defendant's  line 
and  extra  removals  caused  by  defend- 
ant's negligence,  the  cattle  were  de- 
tained seventy-two  hours  beyond  the 
usual  time  of  passage.  It  was  held 
that  the  petition  was  not  defective  in 
failing  to  allege  facts  showing  that 
the  delay  on  defendant's  road  was  the 
cause  of  the  delay  on  the  connecting 
lines,  and  that  the  damage  waa  caused 
by  the  delay  on  defendant's  line. 
San  Antonio,  etc.,  R.  Co.,  v,  Woodley, 
20  Tex.  Clv.  A.  216.  49  SW  691. 

[e]  Unreasonable  delay  in  deliv- 
ery at  destination  named. — In  an  ac- 
tion by  a  consignor  against  the  car- 
rier for  failure  to  deliver  the  goods, 
the  complaint  which  alleges  merely 
that  defendant  failed  to  deliver  the 
goods  within  a  reasonable  time  to 
the  consignee  at  the  destination 
named  in  the  bill  of  lading  is  de- 
murrable, since  the  consignee  might 
have  accepted  a  different  place  and 
time  for  the  delivery.  Pennsylvania 
Co.  v.  Holderman.  69  Ind.  18, 

81.  Palmer  v.  Atchison,  etc.,  R. 
Co.,  101  Cal.  187,  35  P  630.  See  also 
A  tchison.  etc..  R.  Co.  v,  Davidson. 
(Tex.  Civ.  A.)  127  SW  895  (holding 
that,  where  delays  and  failure  to 
feed  and  water  plaintiff's  cattle  were 
generallv  alleged  In  the  petition,  and 
there  was  no  special  exception  to 
more  particularly  specify  the  points 
of  delay,  or  the  points  at  which  there 
was  a  refusal  to  feed  nnd  water,  evi- 
dence as  to  delay  at  W.  and  of  a.  de- 
mand and  refusal  to  water  at  was 
not  objectionable  because  such  de- 


lays and  demand  and  refusal  had  not 
been  pleaded). 

aa.  Ayres  v.  Chicago,  etc.  R.  Co.. 
58  Wis.  isi.  17  NW  too  (holding  that 
a  complaint  alleging  failure  to  fur- 
nish the  cars  for  "several  days" 
after  the  time  agreed  on,  and  that 
the  total  delay  in  the  delivery  of  the 
stock  was  "about  four  days,*'  should 
be  made  more  definite  and  certain  by 
amendment). 

83.  Denman  v.  Chicago,  etc.,  R. 
Co..  52  Nebr.  140,  71  NW  967. 

84.  Louisville,  etc..  R.  Co.  v. 
Jones.  6  Ala.  A.  617,  60  S  946. 

85.  Harrell  v.  Southern  R.  Co..  14 
Ga.  A.  451,  81  SB  384;  International, 
etc.,  R.  Co.  v.  Landa,  (Tex.  Clv.  A.1 
183  SW  384. 

[a]  Oompudnt  lield  insnSoient. — 
In  an  actfon  by  shippers  of  live 
stock  for  delay  In  transit,  the  peti- 
tion, alleging  that  the  cattle  should 
have  reached  destination  on  a  given 
date,  but  did  not,  so  that  plaintiffs 
were  compelled  to  hold  them  over  for 
the  next  market,  was  Insufficient  as 
falling  to  allege  when  they  did  arrive 
and  why  they  were  held  over.  It 
should  have  alleged  when  the  cattle 
did  arrive  and  If  not  sold  on  the  next 
market,  why  they  were  held  over. 
International,  etc..  R.  Co.  v.  Landa, 
{Tex.  Clv.  A.)  183  SW  384. 

86.  Vlcksburg.  etc.,  R.  Co.  v. 
Ragsdale,  46  Miss.  458;  Parsons- 
Applegate  Co.  v.  Louisville,  etc.,  R. 
Co.,  186  Mo.  A.  494,  118  SW  101; 
Texas,  etc..  R.  Co.  v.'  Blgbam,  (Tex. 
Clv.  A.)  67  SW  622. 

[a]  meoovery  restricted  to  ele- 
ments alleged. — Measure  of  damages 
for  negligent  delay  In  the  transpor- 
tation of  perishable  freight  Is  the 
dilTerence  between  the  market  value 
of  the  freight  when  delivered  and 
when  it  should  have  been  delivered 
had  no  delay  occurred,  provided  the 
petition  therefor  warrants  It,  and 
does  not  speclflcally  plead  elements 
of  damage,  when  the  recovery  Is  re- 
stricted to  the  elements  alleged. 
Parsons-Applegate  Co.  v.  Louisville, 
etc..  R.  Co..  136  Mo.  A.  494.  118  SW  101. 

87.  Ala. — Southern  R.  Co.  v. 
Langley,  184  Ala.  624.  63  S  645. 

Ark. — Wells  v.  W.  B.  Baker  Lum- 
ber Co.,  115  Ark.  142,  171  SW  188. 

Miss.—Vicksburg.  etc.,  B.  Co.  v. 
Ragsdale.  46  Miss.  468. 

Tex. — Foster  v.  International,  etc., 
R.  Co.,  (Civ.  A.)  175  SW  762;  Ft, 
Worth,  etc..  R.  Co.  v.  Shank,  (Clv. 
A.)  157  SW  1093;  Missouri,  etc.,  B.  Co. 
V.  Sproles,  (CMv.  A.)  92  SW  40;  Town- 
send  V.  Texas,  etc.,  R.  Co.,  40  Tex.  Clv. 
A.  71.  88  SW  302;  Gulf,  etc.,  R.  Co.  v, 
Maetze.  2  Tex.  A.  Olv.  Cas.  |  631, 

W.  Va. — Delaney  v.  U.  S.  'Etxpnn 
Co..  70  W.  Va.  502,  74  SB  612.  • 
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which  would  make  them  l^Hlly  recoverable."  De- 
fendant is  entitled  to  be  eo  apprised  of  the  nature 
of  the  demand  against  it  as  will  enable  it  to  pre- 
pare its  defenses.^  It  is  in  all  cas^  necessary  to 
plead  notice  to  the  carrier,  at  or  before  making  the 
contract  of  shipment,  of  the  special  conditions  ren- 
dering the  special  damages  claimed  the  natural  and 
probable  result  of  the  breach,  under  circumstances 
showing  that  the  contract  was  to  some  extent  based 
on  such  conditions. "** 

426]  b.  Plea  or  Answer.  Excuse  for  unusual 

[a]  mastMUMM^ay  Loss  of 
profits  which  plaintiff  would  have 
realized  had  the  shipment  been 
promptly  delivered  are  special  dam- 
ages which  are  recoverable  only 
wlien  specially  pleaded.  Southern  R. 
Co.  V.  Lansley.  184  AU.  624.  fl3  S 
S46.  (2)  Under  a  complaint  for  de- 
lay in  the  delivery,  by  an  express 
company,  of  machinery  for  plalntlfTa 
Bawmili,  there  can  be  no  recovery 
for  depreciation  In  the  logs  on  band 
during  the  Idleness  of  the  mill  where 
that  was  not  alleged  as  an  element 
of  special  damaare.  Wells  v.  W.  B. 
Baker  Lumber  Co.,  116  Ark.  142,  171 
SW  1S2. 

88.  Oulf,  etc.,  R.  Co.  v.  Maetze,  2 
Tex.  A.  Civ.  Cas.  I  631;  and  cases 
Infra  this  section. 

[a]  HamM  of  persona  with  wlwm 
ooatraot  made. — If  the  special  dam- 
ages claimed  are  that,  by  reason  of 
the  delay,  plaintiff  lost  the  benefit  of 
contracts  with  certain  Individuals  In 
the  neighborhood  of  the  place  to 
which  the  machinery  was  shipped, 
the  complaint  should  allege  the  name 
of  such  Individuals.  Missouri,  etc., 
R.  Co.  v.  Sproles,  (Tex.  Civ.  A.)  92 
SW  40. 

[b]  Special  damages  under  stat- 
ute aUowlng  Intsrsst. — Under  Rev. 
St.  (1895)  art  4498.  making  a  rail- 
road liable  for  special  damages  at 


delay  is  a  matter  of  detm&e^  and  if  defendant 
relies  on  this  defense,  the  pleading  must  show  every 
fact  essential  to  the  legal  validity  of  the  excuse." 
Thus  if  an  unprecedented  rush  of  business^  or  a 
strike"  is  relied  on  as  a  defense  for  delay  in  trans- 
portation, such  defense,  to  be  availed  of,  must  be 
specially  pleaded,  and  is  not  avulable  under  the 
general  denial.  If  a  contract  limiting  the  carrier's 
liability  is  relied  on,  it  must  be  apeciaUy  pleaded, 
or  the  defense  will  be  treated  as  waived.^  If 
contributory  negligence  of  plaintiff  in  failing  to 


the  rate  of  five  per  cent  per  month 
on  the  value  of  freight  for  the  neg- 
ligent detention  thereof  beyond  the 
time  reasonably  necessary  for  its 
transportation,  the  complaint,  in  'an 
action  to  recover  such  damages, 
must  allege  the  value  of  the  prop- 
erty, ajid  a  petition  having  annexed 
certain  exhibits  of  the  number  and 
bales  of  cotton  shipped,  but  not  al- 
leging that  this  was  the  true  value, 
and  further  terming  the  value 
therein  set  down  as  "the  invoice 
value,"  was  Insufficient.  DormnCe 
Co.  V.  International,  etc..  R.  Co.,  103 
Tex.  200,  125  SW  561. 

89.  Missouri,  etc..  R.  Co.  v. 
Sproles,  (Tex.  Civ.  A.)  92  SW  40; 
Townsend  v.  Texas,  etc.,  R.  Co.,  40 
Tex.  Civ.  A.  71,  88  SW  802. 

Mh  Ala. — ^Plloher  v.  Central  of 
Georgia  R.  Co.,  166  Ala.  31S.  4S  8 
7«6. 

Ind. — Pennsylvania  Co.  v.  Dickson, 
31  Ind.  A.  461.  67  NB  S38. 

3.  C. — Shleder  v.  Southern  R.  Co.. 
88  e.  C.  455,  <5  SB  631:  Kolb  v. 
Southern  R.  Co.,  81  S.  C.  536,  62  SE 
872;  McKerall  v.  Atlantic  Coast  Line 
R.  Co..  76  S.  C.  338,  66  SE  96E;  Mll- 
bous  V.  Atlantic  Coast  Line  R.  Co., 
75  S.  C.  361,  55  SE  764;  Wesner.  etc., 
Mfg.  Co.  V.  Atlantic  Coast  Line  R. 
Co.,  71  S.  C.  211,  50  SE  789. 

Tex. — Padllo  Express  Co.  v.  Dar- 
nell, €2  Tex.  629;  Dorrance  t.  Inter- 
national, etc.,  B.  Co.,  (Clv.  A.)  126 
SW  694;  Missouri,  etc.,  R.  Co,  v. 
Sproles,  (Clv.  A.)  92  SW  40;  Hous- 
ton, etc,  R.  Co.  V.  Brown,  88*  Tex. 
Clv.  A.  287,  76  SW  680;  Gulf,  etc.,  R. 
Co.  T.  Gilbert.  4  Tex.  Clv.  A.  866,  22 
SW  760.  23  SW  320. 

W.  Va. — Delaney  v.  TT.  S.  Express 
Co.,  70  W.  Va,  602,  74  SB  512. 

[a]  Illustrations, — fl)  If  the  spe- 
cial damages  claimed  consist  In  the 
suspension  of  plaintiff's  qillllng 
operations  for  failure  to  deliver 
machinery  within  a  reasonable  time. 
It  must  be  alleged  that  facts  were 
communicated  to  the  carrier  at  or 
before  the  time  of  shipment,  which 
would  reasonaJ>ly  Indicate  that  anoh 


result  could  or  might  have  been  ex- 
pected to  flow  from  the  delay.  Pa- 
dflc  Express  Co.  v.  Darnell,  62  Tex. 
639.  (2)  If  special  damages  are 
asked  for  delay  in  shipment  of  cot- 
ton, whereby  plaintiffs  sustained 
damage  from  having  to  purchase 
cotton  on  a  rising  market  to  fill 
their  contracts,  It  should  be  alleged 
that  notice  was  given  to  the  earner 
at  or  before  the  making  of  the  con- 
tract of  the  special  conditions  which 
would  render  such  damages  the  nat- 
ural and  probable  result  of  the  de- 
lay. Dorrance  v.  International,  etc., 
R.  Co.,  (Tex.  Clv.  A.)  126  SW  694. 
(3)  If  the  special  damages  claimed 
because  of  the  delay  consist  in 
the  expense  of  emoloylng  labor 
which  necessarily  remained  Idle 
during  the  delay,  a  complaint  which 
falls  to  allege  that  any  notice  was 
given  to  the  carrier  at  the  time  of 
making  the  contract  of  shipment  that 
an  unreasonable  delay  would  result 
In  such  damage  Is  Insuffiolent. 
Pllcher  v.  Central  of  Georgia  R,  Co., 
156  Ala.  316.  46  S  765.  (4)  In  an  ac- 
tion against  a  carrier  for  delay  In 
transportation  of  plaintiff's  carnival 
outfit  and  troupe,  an  averment  in 
the  complaint  that  defendant  knew 
the  purpose  for  which  plaintiff  was 
moving  such  outfit  was  demurrable, 
as  being  too  general,  since  knowl- 
edge of  the  carrier  of  the  general 
use  to  which  property  may  be  put 
will  not  always  sufilce  to  impose  lia- 
bility for  loss  of  profits  or  of  rental 
value.  Central  of  Georgia  R.  Co.  v. 
Weaver,  (Ala.)  69  S  &fl. 

[bl_ ATsnasnts  held  an&olent, — 
(1)  Where  a  contract  for  the  ship- 
ment of  live  stock  specified  that  the 
carrier  was  not  bound  to  ship  by  any 
particular  train,  or  in  time  for  any 
particular  market,  but,  in  an  action 
against  the  carrier,  the  complaint  al- 
leged that  It  was  known  and  under- 
stood that  plaintiff  was  shipping  for 
a  certain  market,  and  damages  were 
claimed  for  failure  to  deliver  the 
cattle  at  that  market,  the  complaint 
was  not  demurrable,  as  attempting 
to  change  the  terms  of  the  written 
contract.  Pennsylvania  Co.  v.  Dick- 
son. 21  Ind.  A.  461.  67  NE  688.  (2) 
A  complaint  against  a  carrier  for 
delay  in  the  transportation  of  cer- 
tain threshing  machinery  alleged 
that  plaintiffs  used  twenty-two  head 
of  horses  and  twenty  men,  at  an  ex- 
pense of  not  less  than  forty  dollais 
per  day;  that  said  men  and-  teams 
were  forwarded  to  the  destination  of 
the  machinery,  so  as  to  be  there  on 
the  arrival  of  the  machinery,  and 
that  because  of  the  delay,  plaintiffs 
incurred  an  expense  of  maintaining 
such  employees  and  teams  during 
four  and  a  half  days  at  forty  dollars 
a  day;  and  that  defendant,  at  the 
time  of  the  shipment,  knew  that,  if 
there  was  a  delay,  plaintiffs  would 
be  damaged  In  the  manner  and  form 
alleged.  It  was  held  that  the  com- 
plaint was  not  objectionable  for 
failure  to  allege  that  defendant  was 
notified  of  the  advance  shipment  of 
plaintiffs'  men  and  teams,  or  that 
expense  or  Injury  would  result  from 
such  delay  and  the  amount  thereof. 
Missouri,  etc.,  R.  Co,  v.  Sproles, 
(Tex.  Clv.  A.)  92  SW  40. 

[c]  An  amendment  to  a  petition. 
In  an  action  for  damages  for  negli- 
gently delaying  the  shipment  of 
machinery.  In  which  It  Is  alleged 
that  defendant's  agent  had  notice 
that   the   operation   of  dafendaat's 


mill  would  be  suspended  until  the 
machinery  was  returned,  does  not 
state  a  new  cause  of  action,  but 
merely  fixes  the  cause  of  action  al- 
ready definitely  stated.  Pacific  Sx- 
press  Co.  v.  Darnell,  62  Tex.  689. 

81.  Denman  v.  Chicago,  etc.,  R. 
Co.,  52  Nebr.  140.  71  NW  967. 

93.  Missouri,  etc.,  R.  Co.  v.  Stark 
Grain  Co.,  (Tex.)  131  SW  410. 

[a]  Pua  held  Insuffiolent, — In  an 
action  against  railroad  companies  tor 
negligent  delay  In  shipping  cotton, 
a  trial  amendment  filed  by  one  of 
the  defendants  which  only  alleged 
as  a  conclusion  that  there  was  a 
strike  which  prevented  prompt  move- 
ment of  cars  and  whicn  resulted  in 
the  delay,  and  which  failed  to  allege 
what  particular  shipment  was  de- 
layed, or  that  the  cars  could  or 
would  have  been  used  to  handle  plain- 
tiff's cotton,  and  not  .alleging  any 
facts  to  show  why  Its  cars  ware  on 
other  lines  of  railroads,  or  what  acts 
were  done  by  any  person  to  prevent 
their  return,  was  demurrable;  since, 
before  the  defense  that  a  strike  on 
other  lines  of  railroad  prevented  de- 
fendant from  discharging  its  duty  to 
plaintiffs  would  be  available,  it  wa.5 
necessary  to  allege  all  the  facts 
which  would  put  plaintiffs  on  notice 
of  the  Issues  of  fact  which  they 
would  be  required  to  meet.  Texas 
Cent,  R.  Co.  v.  Hannay-Frerioha, 
(Tex.  Clv.  A.)  180  SW  260. 

98.  Seaboard  Air  Line  R.  Co.  V. 
Rents,  60  Fla..  429,  64  S  18;  Ft. 
Worth,  etc.,  R.  Co.  V.  Whiteside, 
(Tex.  Clv.  A.)  141  SW  1087. 

[a]  naa  held  annelaut. — In  an 
action  against  a  carrier  for  delay  In 
transportation  and  delivery  of 
freight,  where  the  declaraUon  fails 
to  allege  that  tt  was  ever  accepted 
by  the  carrier  for  transportation,  but 
merely  allegea  a  failure  of  the  car- 
rier to  accept  and  transport  freight 
offered  by  plaintiff  for  shipment,  it 
was  error  to  sustain  a  demurrer  to 
a  plea  to  the  daolaratlou  alleging 
that,  at  the  time  mentioned  In  the 
declaration,  owing  to  an  unusual  con- 
dition of  albtirs  then  prevailing,  the 
carrier  was  unable  to  meet  the  de- 
mand on  It  to  furnish  sufficient  cars 
for  shippers  to*  transport  all  their 
freight;  that  It  uaad  all  reasonable 
and  proper  dlllgenc6*ln  its  efforts  to 
supply  plalntltf  with  a  proper  pro- 
portion of  Its  available  cars:  that 
plaintiff  'knew,  or  could  have  known 
by  the  use  of  reasonable  diligence,  of 
the  existence  of  such  extraordinary 
conditions  by  reason  of  which  the 
carrier'  would  probably  be  unable  to 
supply  them  with  usual  promptness. 
Seabou^  Air  Line  B.  Co.  v.  Rents, 
60  Fla.  429,  64  S  18. 

84.  St.  X^UlB,  etc.,  R.  Co.  v.  Pum- 
phrey,  <Tex.  Clv.  A.)  42  SW  246. 

95.  State  Western  R.  Co.  t.  Hart, 
160  Ala.  699.  49  S  371;  St.  LoulS.etc., 
R.  Co.  V,  Wilson,  SB  Ark.  267.  107  SW 
978;  Kansas  City,  etc,  R.  Co.  v.  Pace, 
69  Ark.  256.  63  SW  62:  Wall  v.  North- 
ern Pac.  R.  Co.,  50  Mont.  122,  145  P 
291;  Hunt  v.  Chicago,  etc.,  R.  Co.,  96 
Nebr.  746,  146  NW  986.  See  also 
Texas  Cent.  R.  Co.  v.  Hannay- 
Frerlehs,  (Tex.  Civ.  A,)  130  SW  2!iO 
(holding  that,  in  an  action  against 
railroad  companies  for  negligent  de- 
lay in  shipping  cotton,  where  de- 
fendant's pleadings  set  out  the  fact 
that  the  contracts  of  shipment  were 
In  writing,  but  did  not  allege  that 
there  was  any  agreement  in  respect 
to  delays  in  th«  written  contrs'-'" 
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call  for  the  goods  for  several  days  after  arrival  is 
relied  on,  the  plea  will  be  insnfBcient  if  it  alleges 
no  duty  on  plaintiff  so  to  do,  nor  any  notice  of  the 
arrival,  nor  any  facts  that  would  relieve  defendant 
from  giving  notice."  A  plea  in  an  action  against 
a  carrier  for  failure  to  deliver  freight  within  a  rea- 
sonable time  which  does  not  show  that  the  cars 
referred  to  therein  contained  the  freight,  or  that 
the  shipper  was  responsible  for  the  matters  set  up, 
and  which  does  not  show  that  the  matters  alleged 
might  not  have  had  reference  to  a  different  sfaipr 


ment,  is  bad."^  It  has  been  held  that,  under  a  gen- 
eral denial,  the  carrier  has  the  right  to  ahow  that 
the  delay  in  fact  occurred  on  a  connecting  line  for 
which  it  was  not  liable."* 

[M27]  6.  IsBues,  Proof,  and  Variance.  In  accord- 
ance with  the  general  principles  applicable  to  civil 
actions  generally,  the  pleadings  and  the  proof  must 
correspond.*"  ITie  evidence  offered  must  be  limited 
to  the  issues  made  by  the  pleading,  and  a  material 
variance  between  the  pleadings  and  the  proof  will 
be  fatal  to  a  recovery.' 


nor  where  arid  under  what  circum- 
stances an  understanding.  If  any.  In 
respect  to  delays  was  entered  Into; 
or  any  facts  that  would  put  plain- 
tiffs on  notice  of  the  very  Issues  they 
would  be  expected  to  meet.  It  was  not 
error  to  susUtn  a  special  demurrer 
thereto). 

[a]  Tbiuii  If  special  contracts  ex- 
empt the  carrier  from  liability  for 
noncompliance  with  a  contractual  re- 
quirement of  notice  of  damages,  the 
contract,  if  relied  on,  must  be  plead- 
ed. ■Wall  V.  Northern  Pac  R.  Co..  50 
Mont.  122.  J46  P  291. 

[b]  rsilnze  to  tflTs  aotlee  of  iamtf 
afe. — (1)  A  carrier,  wishing  to  avail 
itself  of  the  defense  that  a  contract 
of  shipment  requires  notice  of  a 
claim  for  damages  within  a  specified 
time,  must  set  it  up  in  Its  answer, 
and  although  the  contract  is  made  an 
exhibit  to  the  complaint,  the  defense 
cannot  be  raised  by  demurrer  which 
does  not  reach  exhibits  attached  to 
pleadings  in  cases  at  law.  St.  lAuls, 
etc..  B.  Co.  v.  Cumble.  101  Ark.  172, 
141  SW  93d.  (2)  To  enable  a  carrier 
to  avail  itself  of  the  rule  applicable 
where  a  shipment  of  live  stock  Is  ac- 
companied by  a  caretaker  selected  by 
the  shipper.  It  must  especially  plead 
and  prove  such  fact.  Hunt  v.  Chi- 
cago, etc.,  R.  Co..  95  Nebr.  746,  14G 
NW  986.  (3)  If  defendant  relies  on 
a  contract  limiting  liability  for  loss 
from  delay  caused  by  the  shipper,  a 
plea  alleging  such  limitation,  and 
that  the  damage  was  occasioned  by 
delay  or  changes  in  weather,  must 
negative  the  carrier's  negligence  as 
the  cause  or  the  delay.  Western  R. 
Co.  V.  Hart.  160  Ala.  51*9.  49  S  371. 

M.  State  Western  R.  Co.  v.  Hart, 
160  Ala.  599,  49  S  371. 

97.  St.  Louis,  etc.,  R.  Co.  v.  Cash 
Grain  Co.,  161  Ala.  332,  50  S  81. 

98.  Cleveland,  etc.,  R.  Co.  v.  Heath, 
22  Ind.  A.  47.  53  NE  198. 

99.  See  Pleading  [31  Cyc  670  et 
seq]. 

[a]  niostratlons. — (1)  In  an  ac- 
tion ex  contractu  against  a  carrier 
for  delay  in  the  shipment  of  goods, 
where  the  complaint  declared  on  an 
express  contract,  the  bill  of  lading 
evidencing  the  contract  should  be  put 
in  evidence  or  accounted  for  and  its 
terms  established  In  order  to  warrant 
a  recovery,  and  a  mere  receipt  for 
the  shipment  Is  not  admissible  in  evi- 
dence and  will  not  support  a  recov- 
ery. Southern  R.  Co.  v.  Langley,  184 
Ala.  624,  63  S  545.  (2)  In  an  action 
against  a  carrier  for  delay  in  trans- 
porting live  stock,  proof  that  the  car- 
rier's agent  induced  pialntlfT  to  de- 
liver the  stock  in  expectation  of 
shipment  in  a  very  short  time  was 
improper,  where  no  such  Issue  was 
made  by  the  pleadings.  St.  Louis, 
etc.,  n.  Co.  V.  Vaughan.  84  Ark.  311. 
105  SW  678.  (3)  Where  the  only 
cause  of  action  declared  on  in  the 

f etltlon  was  defendant  railroad's  neg- 
Igent  failure  to  transport  plalntifTs 
hogs  promptly,  plaintiff  could  not  re- 
cover for  Injuries  to  the  hogs  while 
being  loaded  or  unloaded  by  defend- 
ant's employees.  Hunter  v.  St.  Louis 
Southwestern  R.  Co..  147  Mo.  A.  2S, 
126  SW  254.  (4)  Where  plaintiff's 
cause  of  action  for  damages  for  a 
carrier's  delay  in  transportation  of 
cattle  was  based  entirely  on  the  al- 
leged breach  of  a  carrier's  obliga- 
tion to  transport  the  cattle  within  a 
reasonable  time,  evidence  that  a  por- 


tion of  the  delay  was  caused  by  the 
carrier's  breach  of  a  parol  contract 
to  furnish  cars  sanded  and  bedded, 
so  that  they  might  be  immediately 
used,  was  inadmissible.  Burgher  v. 
Wabash  R.  Co^  1S9  Mo.  A.  62,  120 
SW  878.  (5)  Where,  In  an  action  for 
delay  In  transportation  of  cattle, 
plaintiff  based  his  right  to  reoover  In 
his  pleading  on  defendant's  negli- 
gence in  delaying  the  train  at  numer- 
ous points,  objections  that  the  train 
was  the  only  train  on  which  he  was 
allowed  to  ship  them,  when  in  fact 
defendant  had  ether  trains  that  made 
a  faster  schedule,  and  that  the  train 
did  not  run  as  fast  as  it  should,  and 
that  Us  schedule  was  unreasonably 
slow,  were  not  within  the  Issues. 
Ecton  v.  Chicago,  etc.,  R.  Co..  125  Mo. 
A.  223,  102  SW  E7B.  <«}  Where  the 
complaint  In  an  action  for  injuries 
sustained  by  delay  in  the  transporta- 
tion of  a  trunk  contains  no  allega- 
tions of  physical  injury  to  the  con- 
tents of  the  trunk,  evidence  as  to 

fihyslcal  deterioration  of  the  con- 
ents  caused  by  the  delay  is  not  ad- 
missible. Lichterman  v.  Barrett,  157 
NTS  882.  (7)  In  an  action  against 
a  railroad  for  damages  to  a  shipment 
of  hogs,  where  there  was  no  allega- 
tion that  the  hogs  were  Injured  by 
reason  of  delay,  evidence  that  the 
shipment  was  not  made  as  soon  as 
agreed  on  was  irrelevant  and  im- 
properly admitted,  Missouri,  etc.,  R. 
Co.  V,  Rogers,  <Tex.  Civ.  A.)  141  SW 
1011.  (8)  In  an  action  by  shippers 
of  live  stock  for  delay  in  transit, 
where  the  petition  alleged  only  that 
the  cattle  should  have  arrived  on  a 
certain  date,  but  did  not,  whereby  the 
shippers  were  compelled  to  hold  them 
over  for  the  next  market,  proof  of  an 
additional  shrinkage  in  weight  after 
arrival,  and  of  the  decline  in  the 
market  at  which  the  cattle  were  sold, 
was  inadmissible  for  want  of  basis  In 
the  pleadings.  International,  etc.,  R. 
Co.  v.  Landa.  (Tex.  Civ.  A.)  183  SW 
384.  (9)  In  an  action  against  a  car- 
rier for  Injury  to  live  stock  from 
delay  in  transportation,  an  allegation 
In  the  petition  that  the  injury  re- 
sulted from  "delay,  rough  handling, 
and  that  the  horses  were  choused 
around  while  at  T,"  was  not  broad 
enough  to  admit  testimony  that  at 
one  of  the  stations  defendant's  serv- 
ants "hammered  and  knocked  around 
and  put  four  bolts  in  the  back  end 
of  the  car,"  and  that  the  "  noise  and 
hammering  made  the  horses  rest- 
less and  nervous,"  since  the  word 
"choused"  means  no  more  than  a 
trick,  a  sham,  or  a  cheat.  Gulf,  etc., 
H.  Co.  v.  Peacock,  60  Tex.  Civ.  A.  250, 
128  SW  463.  (10)  The  allegation  in 
the  declaration   in  an  action   by  a 

Surchaser  from  a  consignee  for  the 
elay  of  the  carrier  In  the  delivery 
of  freight,  as  to  when  the  purchaser 
became  the  owner  of  the  freight  by 
payment  therefor  and  delivery  of  the 
bill  of  lading,  Is  not  descriptive,  and 
the  purchaser  is  not  confined  to  the 
date,  although  to  make  out  a  case  he 
must  show  that  the  freight  was  in- 
jured after  he  became  the  owner 
thereof,  and  while  the  carrier  sus- 
tained the  relation  of  carrier  to  him. 
Johnson  v.  Central  Vermont  R.  Co., 
84  Vt.  486,  79  A  1096. 

1.  See  Pleading  [31  Cyc  670  et 
seq];  and  cases  infra  this  and  supra 
note  99. 

[a}    BvMwwe  aAtulaalUa  aaA  Im- 


material  Tarlaiioa^d)  A  declaration 
In  an  action  against  a  carrier  which 
alleges  that  the  carrier  received  from 
the  shipper  potatoes  for  transporta- 
tion for  a  reasonable  reward  from  one 
point  to  another  point,  and  that  the 
carrier  so  negligently  conducted  tt> 
self  that  by  reason  thereof  the  po- 
tatoes were  lost,  jusUfles  evidence  of 
unreasonable  delay  In  the  transpor- 
tation of  the  goods,  and  that  such 
neglect  caused  the  shipper  the  loss 
complained  of.  Norfolk  Truckers' 
Bxch.  T.  Norfolk  Southern  R.  Co..  116 
Va.  466,  82  SE  92.  (2)  A  complaint 
In  an  action  against  a  carrier  for  de- 
lay in  transporting  cattle,  which  .al- 
leges that,  on  account  of  the  negli- 
gent delay  In  transportation,  the 
cattle  shrank  in  weight  and  depre- 
dated tn  price,  and  that  plaintiff  waa 
informed  that  during  the  delay  the 
market  price  for  cattle  declined  In 
price.  Is  sufficient  to  warrant  the  ad- 
mission of  evidence  of  depreciation 
in  the  market  pried  of  cattle,  espa- 
cially  In  the  absence  of  an  effort  to 
make  the  complaint  more  deflnite  and 
certain  by  demurrer  or  otherwlaa. 
Russell  v-  Chicago,  etc.,  11.  Co^  ST 
Mont.  1,  94  P  488.  501.  (3)  A  com- 
plaint against  a  carrier  for  negli- 
gence in  transporting  sheep  that  the 
sheen  shrank  in  flesh  and  lost  in  . 
weight,  to  the  damage  of  the  ship- 
per. Is  sulflcient  to  admit  evidence  of 
the  effect  excessive  shrinkage  had  on 
the  mutton  for  food,  and  the  effect 
thereof  on  the  market  price  of  the 
sheep,  the  fact  that' the  sheep  unduly 
shrank  in  flesh  and  lost  in  weight  not 
being  controverted.  Groot  v.  Oregon 
Short  Line  R.  Co..  34  Utah  1B2.  98  P 
1019.  (4>  Where  a  petition  alleged 
that  the  cattle  in  controversy  were 
negligently  delayed,  and  in  conse- 
quence lost  weight  and  suffered  in 
appearance,  it  was  not  error  to  per- 
mit evidence  that  the  cattle  got  down 
while  the  cars  were  standing  on  the 
sidetracks,  over  an  objection  that 
there  was  no  allegation  of  such  fact. 
"The  testimony  probably  tended  to 
support  the  latter  allegation."  St. 
Louis,  etc.,  R.  Co.  v.  Atverson,  62 
Tex.  Civ.  A.  321,  322,  114  SW  673. 
(6)  Where  a  contract  was  for  the 
shipment  of  cattle  from  Omaha  to 
Callaway,  as  pleaded  in  the  petition 
for  Injuries  caused  by  delay,  a  con- 
tention that  the  evidence  snows  the 
delay,  if  any  occurred  on  the  ship- 
ment from  Kearney,  an  intermediate 
point,  to  Callaway,  was  purely  spe- 
cious, as  any  unreasonable  delay  at 
any  Intervening  point  was  sufTlcient  to 
constitute  the  cause  of  action.  Union 
Pac.  R.  Co.  V.  Nelson.  76  Nebr.  72, 
106  NW  1036.  (6)  A  purchaser  from 
a  consignee  who  obtains  the  bill  of 
lading  stands  as  consignee,  and  there 
Is  no  variance  between  the  declara- 
tion in  an  action  for  delay  which 
alleges  that  the  freight  was  con- 
signed to  the  purchaser  and  the  evi- 
dence disclosing  that  the  freight  wan 
consigned  to  the  consignee  with  di- 
rections to  notify  the  purchaser,  a 
variance  being  a  material  difference. 
Johnson  v.  Central  Vermont  R.  Co., 
84  Vt.  486,  79  A  1095.  (7)  In  an  ac- 
tion against  a  railway  company  for 
breach  of  a  contract  to  carry  a  dead 
body,  any  variance  between  the  alle- 
gation that  the  company  agreed  to 
ship  the  remains  within  a  reasonable 
time,  to  wit,  five  days,  and  plaintiff's 
testimony  that  defendant's  agent  told 


For  iMtn  oaas9,  OarelopmavtB  and  (flwucM  In  the  law  see  cumulative  Annotations,  «arae  title,  page  aiuM^ote  number. 
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[i  428]  6.  Evidence'— a.  Burden  of  Proof— (1) 
DeUvery  to  Oarrier  for  Transportation.  In  an  action 
to  recoTer  damages  from  an  unreasonable  delay  in 
transportation  of  freight,  the  burden  is  on  the  ship- 
per in  the  first  instance  to  show  delivery  of  the 
freight  to  the  earner  for  delivery  at  a  certain 
destination.' 

[$  429]  (2)  Failure  to  D^ver  vithin  Reasonable 
Time  and  Matters  of  Ezcose — (a)  The  General  Bnle. 

The  biiurden  is  on  the  shipper  to  show  that  the  car- 
rier failed  to  deliver  the  goods  within  a  reasonable 
time.*  In  other  words,  it  devolves  on  the  shipper 
to  prove  that  a  longer  time  was  actually  consumed 
than  was  necessary  for  the  purpose."  Also,  if  the 
carrier  was  authorized  to  stop  the  goods  in  transit 
for  milling  in  transit  purposes,  it  devolves  on  the 
shipper  to  show  that  the  unreasonable  delay  in 
transportation  was  not  due  to  that  cause."  How- 
ever, when  evidence  of  unusual  delay  is  adduced,  a 

her  that  the  remains  would  be  de- 
livered within  four  days  was  imma- 
terial, where  she  testined  repeatedly 
that  the  agent  promised  delivery  In 
Ave  days,  Inclualn^?  the  day  the  con- 
tract was  made,  and  where  the  re- 
mains were  never  shipped  by  de- 
fendant. Missouri,  etc..  R.  Co.  v. 
Linton,  (Tex.  Civ.  A.)  141  SW  129. 
(8)  Where  plaintiff  sued  for  breach 
of  a  carrier's  common-law  duty  to 
transport  stock  without  delay,  proof 
that  the  stocic  was  transported  under 
contract  did  not  constitute  a  fatal 
variance.  Wall  v.  Northern  Pac.  R. 
Co..  60  Mont  122,  145  P  201  [foil 
Nelson  v.  Great  Northern  R.  Co.,  2S 
Mont.  297.  72  P  642).  (9)  For  other 
illustrative  cases  see  Sanders  v.  At- 
lantic Coast  Line  R.  Co.,  79  S.  C.  21S, 
60  SB  B26;  Pt.  Worth,  etc..  R.  Co.  V. 
Whiteside.  (Tex.  Civ.  A.)  141  aW 
1037;  Galveston,  etc.,  R.  Co.  v.  John- 
son. (Tex.  Civ.  A.)  133  SW  725;  San 
Antonio,  etc..  R.  Co.  v.  Griffith,  (Tex. 
Civ.  A.)  70  SW  438;  Johnson  v.  Cen- 
tral Vermont  R.  Co..  84  Vt.  486,  79  A 
1095. 

[b]  Tlisr*  wu  s  TSilajio*  between 
an  allegation  that  the  damage  was 
caused  from  delay  In  transportation 
and  proof  that  It  arose  from  lack  of 
refrlgre ration,  which  was  not  alleged. 
Missouri,  etc.,  R.  Co.  v.  McLean,  56 
Tex.  Civ,  A.  130.  118  SW  161. 

a.  &a  aoUoiui  for  loss  or  tnjTixj 
see  infra  t!  568-600. 

3.  Russell  Grain  Co.  v.  Wabash  R. 
Co.,  114  Mo.  A.  488.  89  SW  908. 

4.  Ark. — St.  Louis  Southwestern 
R,  Co.  V.  Burnett.  174  SW  1165;  Kan- 
sas City  Southern  R.  Co.  v,  Mabry, 
112  Ark.  110,  16S  SW  279;  Kansas 
City  Southern  R.  Co.  v.  Morrison,  lOS 
Ark.  522.  146  SW  863. 

111. — Leonard  Seed  Co.  v.  Cleveland, 
etc..  R.  Co.,  162  111.  A.  190. 

Minn. — Gamble-Robtnson  Commn. 
Co.  V.  Northern  Pac.  R.  Co.,  107  Minn. 
187,  119  NW  1068. 

Nebr. —  Cleve  v.  ChlcaKO,  etc,  R. 
Co.,  77  Nebr.  166,  108  NW  982.  124 
AmSR  837.  16  AnnCas  83;  Johnston 
v.  Chicago,  etc.,  R.  Co.,  70  Nebr.  864. 
97  NW  479. 

N.  C. — Watson  v.  Atlantic  Coast 
Line  R.  Co.,  145  N.  C.  286,  S9  BE  6S. 

Pa. — Davenport  v.  Pennsylvania  R. 
Co..  10  Pa.  Super.  47. 

[a]  Sliwi  to  sustain  a  verdict  for 
a  shipper  of  live  stock  for  loss  from 
shrinkiise  and  the  condition  of  the 
stock  after  arrival,  because  of  delay 
In  transportation,  the  shipper  must 
prove  a  negligent  delay.  St.  Louis 
Southwestern  R.  Co.  v.  Burnett, 
(Ark.y  174  SW  1166. 

8.  Leonard  Seed  Co.  v.  Cleveland. 
etc^R.  Co..  162  111.  A.  190;  Johnston 
V.  Chicago,  etc.,  R.  Co..  70  Nebr,  364. 
97  NW  47B:  Missouri,  etc.,  R.  Co.  v. 
Dement,  (Tex.  Civ.  A.)  116  SW  635 
(where  it  was  said  that  the  mere  fact 
that  the  evidence  shows  that  a  desig- 
nated number  of  days  elapsed  during 
the  transportation  doee  not  author- 
ise an  aasnmptlon  that  there  was  an 
unreasonable  delay). 


prima  facie  case  of  negligence  is  made  out,  and  the 
burden  then  devolves  on  the  carrier  to  explain  the 
delay  and  to  show  that  it  arose  from  some  cause 
other  than  the  carrier's  negligence,  or  that  of  its 
agents  or  servants;^  but  it  has  been  held  that  this 
rule  has  no  application  where  the  shipment  is  of 
live  stock  and  the  shipper  accompanies  them,  as 
under  these  circumstances  the  burden  is  on  the  ship- 
per to  show  that  the  loss  was  the  result  of  the  car- 
rier's negligence.^ 

[i  430]  (b)  The  Rnle  in  Hisscrarl  Contrary  to 
the  rale  stated  in  the  preceding  section,  the  rule  in 
Missouri,  prior  to  the  statute  qualifying  it  in  respect 
of  live  stock  shipments,  has  always  been  that  a 
mere  showing  of  delay,  whether  unusual  or  not,  raises 
no  presumption  of  negligence,  and  that  the  burden 
is  on  plaintiff  to  show  not  only  unusual  delay  but 
that  such  delay  was  due  to  defendant 's  n^ligenee.* 
However,  the  delay  is  of  probative  force  to  show 


a.  Stevens  v.  St.  Louis  South- 
western R.  Co..  (Tex.  Civ.  A.)  178  SW 
810. 

7.  U.  S.— The  Alice,  12  Fed.  496. 
Ala. — Richmond,  etc.,  R.  Co.  v. 
Trousdale.  99  Ala.  SS9.  13  S  23.  42 
AmSR  69:  Louisville,  etc..  R.  Co.  v. 
Cheatwood.  (A.)  68  S  720,  721  [clt 
Cycl. 

,  111. — Galean.  etc.,  R.  Co.  v.  Rae.  18 
111.  488,  68  AmD  674:  Perkins  V. 
Cleveland,  etc.,  R.  Co.,  183  111.  A.  531: 
Wetzel  V.  Cleveland,  etc.,  R.  Co..  168 
111.  A.  596;  Woods  v.  Toledo,  etc..  R. 
Co.,  159  111.  A.  209;  Bacon  v.  Cleve- 
land, etc..  R.  Co..  155  111.  A.  40;  Shoot 
V.  Cleveland,  etc.,  R.  Co..  145  lU.  A. 
532;  St.  Louis  Merchants  Bridge  Ter- 
minal R.  Co.  V.  Tassey,  122  111.  A. 
339. 

Ind. — Pittsburgh,  etc.,  R.  Co.  v. 
Mitchell,  176  Ind.  196,  91  NE  735.  93 
NE  996;  Cleveland,  etc..  R.  Co,  v. 
Heath.  22  Ind.  A.  47,  53  NE  198. 

Iowa. — Tiller  v.  Chicago,  etc..  R. 
Co..  112  NW  631;  St  Clair  v.  Chicago, 
etc.,  R.  Co..  80  Iowa  804,  4fi  NW  670; 
McCoy  V.  K.  &  D..  etc.,  R.  Co.,  44 
Iowa  424. 

Ky. — Cincinnati,  etc.,  R.  Co.  v. 
Myers,  166  Ky.  700,  178  SW  1038; 
Southern  R.  Co.  v.  Bailey,  80  SW  786. 
26  KyL  53;  Louisville,  etc.,  R.  Co.  v. 
Bell,  13  KyL,  893. 

Me. — Johnson  v.  New  Tork,  etc.,  R. 
Co.,  Ill  Me.  263,  88  A  988. 

Md. — Pennsylvania  R.  Co.  v.  Clark, 
118  Md.  614,  85  A  613. 

Nebr. — Nelson  v.  Chicago,  etc.,  R. 
Co.,  78  Nebr.  67,  110  NW  741;  Den- 
man  v,  Chicago,  etc.,  R.  Co.,  62  Nebr. 
140.  71  NW  967. 

N.  Y. — Harris  v.  Northern  Indiana 
R.  Co.,  20  N.  T.  282;  Place  v.  Union 
Express  Co..  2  Hilt.  19. 

N.  C. — Parker  v.  Atlantic  Coast 
Line  R.  Co.,  183  N.  C.  S35.  45  SE  658, 
63  LRA  827. 

Oki. — St,  Louis,  etc..  R.  Co.  v.  Shep- 
ard,  40  Okl.  689,  139  P  833:  St  Louis, 
etc..  R.  Co.  V.  Peery,  40  Okl.  432.  138 
P  1027. 

Pa. — Joynes  v,  Pennsylvania  R,  Co., 
235  Pa.  352.  83  A  1016,  AnnCasl913D 
964. 

Tex. — Missouri,  etc..  R.  Co.  v.  Stark 
Grain  Co.,  103  Tex.  542.  181  SW  410; 
Tex.,  etc.,  R.  Co.  v.  Martin,  (Civ.  A.) 
175  SW  707;  Rodgers  v.  Texas,  etc., 
R,  Cq^  (Civ.  AO  172  SW  1117;  Texas, 
etc..  R.  Co.  V.  Dunford.  (Civ.  A.)  152 
SW  1129;  Chicago,  etc..  R.  Co.  v.  GU- 
lett  (Civ.  A.)  99  SW  712;  Wells,  etc.. 
Express  v.  Fuller.  18  Tex.  Civ.  A.  610, 
35  SW  824. 

Vt — Mann  v.  Blrchard,  40  Vt  826. 
94  AmD  398. 

Wash. — Jollltre  v.  Northern  Pac. 
R.  Co.,  52  Wash.  433.  100  P  977. 

W.  Va, — Woodford  v.  Baltimore, 
etc..  R.  Co.,  70  W.  Va.  19S.  tt  SB 
290;  Bosley  v.  Baltimore,  etc.,  R. 
Co.,  64  W.  Va.  663.  670,  46  SB  613. 
66  LRA  871  [quot  (3yc];  Baltimore, 
etc.,  R.  Co.  V.  Morehead,  6  W.  Va.  293. 

Wis. — Ayres  v,  Chicago,  etc.  R. 
Co..  71  Wis.  372,  37  NW  432,  6  AmSR 
226. 


Can. — Auger  v.  C  N.  Q.  R.  Co.,  20 
RevdeJur  686. 

[a]  Beasoa  for  rnle.'— (1)  This  Is 
on  the  principle  that,  "where  It  la 
necessary  to  make  a  character  of 
proof  which,  by  reason  of  the  cir- 
cumstances surrounding  the  case,  is 
exclusively  within  the  Knowledge  of 
one  or  the  other  of  the  parties,  the 
burden  would  be  upon  the  party  pos- 
sessed of  that  knowledge  to  make 
the  proof."  Jolliffe  v.  Northern  Pac, 
R.  Co.,  62  Wash.  433,  436,  100  P  977. 
(2)  "If  there  Is  an  unreasonable  de- 
lay, and  there  Is  a  cause  for  it 
which  would  in  law  excuse,  the  facts 
are  peculiarly  within  the  knowledge 
of  the  defendant  carrier  and  Its 
agents,  and  the  rule  Is  that  it  is  In- 
cumbent upon  the  carrier  to  plead . 
and  prove  It"  Texas,  etc.,  R.  Co.  v. 
Martin,  (Tex,  Civ.  A.)  176  SW  707, 
708. 

[b]  Where  an  nnnnal  msh  of 
bnalness  la  relied  on  bj  the  oarrlev 

as  an  excuse  for  the  delay.  (1)  the 
burden  is  on  the  carrier  to  show  the 
existence  of  such  conditions.  Mc- 
Millan V.  Chicago,  etc.,  R.  Co.,  147 
Iowa  596,  124  NW  1069;  Joynes  v. 
Pennsylvania  R.  Co.,  235  Pa.  232,  83 
A  1016,  AnnCasl913D  964.  (2)  In 
other  words,  the  burden  is  on  the 
carrier  to  show  every  fact  essential 
to  the  validity  of  its  excuse.  Atch- 
ison, etc.,  R.  Co.  V.  Word.  (Tex,  Civ. 
A.)  159  SW  376. 

[c]  ,  A  oarrier,  althongli  aooeptlBC 
a  slupment  nnder  a  eontraet,  'hnOh- 
jeot  to  delay,"  has  the  burden  of 
showing  the  exercise  of  due  diligence 
to  avoid  delay  in  carrying  and  de- 
livering the  goods.  Parker  v.  Atlan- 
tic Coast  Line  R.  Co.,  131  N.  C.  827, 
43  SB  1005.  133  N.  C.  335.  46  SB  668, 
63  LRA  827.  Compare  Sherwood  v. 
New  Tork,  etc.,  R.  Co.,  86  Hun  666, 
33  NTS  771  (holding  that,  tf  plaintiff 
declares  on  breach  of  contract  by 
which  he  has  himself  assumed  the 
risk  of  damage  resulting  from  delay, 
the  burden  ox  alleging  and  of  proving 
that  the  delay  was  occasioned  by  de- 
fendant's negligence  Is  on  plaintiff). 

8.  Cleve  v.  Chlt^go.  etc.,  R.  Co.. 
77  Nebr.  1«6,  108  NW  982,  124  AmSR 
837,  16  AnnCas  33. 

a.  Smith  v.  Missouri,  etc.,  R.  Co., 
(Mo.  A.)  183  SW  701:  Bailey  v.  Chi- 
cago, etc.,  R.  Co.,  (Mo.  A.)  182  SW 
1084;  Patterson  v.  CHilcago,  etc,  R. 
Co.,  (Mo.  A.)  182  SW  1034;  Cunning- 
ham V.  Chicago,  etc.,  R.  Co..  (Mo.  A.) 
182  SW  1033:  Slkes  v.  St  Louis,  etc. 
R.  Co.,  190  Mo.  A.  181.  176  SW  266? 
Dalton  V.  St  Louis,  etc.,  R.  Co.,  187 
Mo.  A.  691.  178  SW  77;  Hunt  v.  St. 
Louis,  etc..  R,  Co.,  187  Mo.  A.  839, 
173  SW  61;  Weesen  v.  Missouri  Pac 
R.  Co..  176  Mo.  A.  874,  162  SW  304; 
Gregory  v.  Chicago,  etc..  R.  Co..  174 
Mo.  A,  650.  160  SW  830;  Hlckey  v. 
Chicago,  etc..  R.  Co.,  174  Mo.  A.  408, 
160  SW  24;  Mulr  v.  Missouri,  etc..  R. 
Co..  168  Mo.  A.  642.  154  SW  877; 
Unionvllle  Produce  Co.  v.  Chicago, 
etc.  R.  Co,,  168  Mo.  A.  168,  168  SW 
63;  Bldgeway  v.  Missouri,  etc,  R. 


Digitized  by 


Google 


302    [IOC.  J.] 


CARRIERS 


[§§  430-435 


negligence  when  connected  with  ot^er  evidence;*" 
and  cireumstanees  raising  a  fair,**  or  even  slight/' 
inference  of  negligence  will  authorize  a  recovery 
since  the  means  of  showing  how  the  delay  occurred 
is  with  the  carrier  and  not  with  the  shipper.*^  By 
statute,"  failure  of  the  carrier  to  transport  live 
stock  within  a  reasonable  time  constitutes  prima 
facie  evidence  of  negligence  in  transportation." 

431]  (3)  Special  Contract  Limiting  Oommon- 
Law  Liability.  If  the  carrier  seeks  to  avoid  lia- 
bility  for  delay  in  transportation  under  a  contract 
by  which  a  lower  rate  was  chained,  and  in  consid- 
eration of  which  defendant  was  exonerated  from 
damages  for  negligent  delay  beyond  the  actual  ex- 
pense incurred,  the  burden  is  on  it  to  show  that 
plaintiff  knew  at  the  time  of  shipment  the  rates 
chained  and  the  conditions  under  which  the  ship- 
ment was  made,  and  that  he  agreed  to  diip  under 

[$  432]  (4)  Sbipper'8  Failure  to  Give  Notice  of 
Damages.  If  the  carrier  relies  on  a  contract  requir- 
ing the  shipper  to  give  notice  of  claim  for  dam- 
age, the  burden  is  on  the  carrier  to  prove  such  con- 


tract,*^ and  also  to  show  that  it  is  reasonable.** 
So  the  burden  is  on  the  carrier  to  show  that  the 
shipper  failed  to  comply  with  the  requirement.*" 

433]  (6)  Special  Bamages.  One  who  seeks  to 
recover  special  damages  for  breach  of  a  contract  of 
carriage  must  show  that  such  damages  were  within 
the  contemplation  of  both  parties  to  the  contract;*^ 
otherwise  he  can  recover  only  such  damages  as  in 
the  usual  course  of  things  flow  from  the  breach.^ 
And  he  must  show  notice  to  the  carrier  at  the  time 
of  the  shipment  of  special  circumstances  from 
which  said  damages  might  arise.^ 

[$  434]  b.  Admiftaibility— (1)  In  GeneraL  In  an 
action  for  delay  in  transportation  of  goods,  the 
time  ordinarily  required  for  carriage,  preparations 
by  the  carrier,  the  freight  dispatched,  the  character 
of  the  freight,  the  information  given  to  the  shipper, 
or  particular  reasons  for  speedy  transportation  and 
delivery,  and  kindred  circumstances  are  admissible.^ 

[$  436]  (2)  Negligence.  The  admissibility  of 
evidence  to  show  negligence  in  actions  of  this  char- 
acter is  controlled  by  the  rules  governing  proof  of 
negligence  generally.^    On  the  question  of  defend- 


Co.,  161  Mo.  A.  260,  143  8W  B32;  lAy 
V.  Chicago,  etc..  R.  Co.,  157  Mo.  A. 
467.  138  SW  884;  Haase  v.  Merchants* 
Despatch  Transp.  Co.,  143  Mo,  A.  42, 

122  SW  362;  Hahn  v.  St.  Louis,  etc., 
R.  Co..  141  Mo.  A.  463.  125  SW  1185; 
Clarlt  V.  St.  Joseph,  etc..  R.  Co.,  138 
Mo.  A.  424,  122  SW  318;  Gilbert  V. 
Chicago,  etc.,  R.  Co.,  132  Mo.  A.  697. 
112  SW  1002;  Wemick  v.  St.  Louis, 
etc..  R.  Co..  131  Mo.  A,  87,  109  SW 
1027:  Ecton  v.  Chicago,  etc..  R.  Co.. 
12S  Mo.  A.  223,  102  SW  575;  Ratlltl 
V.  Quincy.  etc.,  R,  Co.,  118  Mo.  A. 
644.  94  SW  1005;  Bushnell  v.  Wabash 
R.  Co.,  118  Mo.  A.  618.  94  SW  1001; 
Wright  V.  Chicago,  etc.,  R.  Co.,  118 
Mo.  A.  392.  94  SW  556;  HcCrary  V. 
Chicago,  etc..  R.  Co.,  109  Mo.  A.  567, 
83  SW  82:  Cunningham  v.  Wabash 
R.  Co.,  79  Mo.  A.  524. 

"It  must,  therefore,  be  taken  as 
the  established  law  of  this  state 
that,  when  the  cause  of  action  stands 
on  the  ground  of  negligence  on  the 
part  of  the  carrier,  the  burden  of 

froof  Is  upon  the  plaintiff 
that]  the  party  who  founds  his 
cause  of  action  upon  negligence  must 
be  prepared  to  establish  the  asser- 
tion by  proof  ,  .  .  [and]  the 
burden  of  proof  is  upon  him  from 
the  beginning  to  the  end  of  the  case." 
WItUng  V.  SL  Louis,  etc.,  R.  Co.,  101 
Mo.  631,  639,  14  SW  743.  20  AmSR 
636,  10  LRA  602. 

[a]  Thns  proof  that  plaintiff's 
shipment  of  cattle  was  delayed  for 
some  time  at  a  division  point  and 
did  not  arrive  at  the  destination  un- 
til about  ten  hours  later  than  the 
usual  time  will  not.  without  anything 
else  establish  negligent  delay.  Cun- 
ningham V.  Chicago,  etc.,  R.  Co.,  (Mo. 
A.)  182  SW  1033. 

10.  Holland  v-.  Atchison,  etc.  R. 
Co..  133  Mo.  A.  694.  114  SW  61;  Ec- 
ton V.  Chicago,  etc.,  R,  Co.,  125  Mo. 
A.  223,  102  SW  575. 

11.  Gregory  v,  Chicago,  etc.,  R. 
Co..  174  Mo.  A.  560.  160  SW  830. 

la.  Hunt  V.  St.  Louis,  etc.,  R.  Co.. 
187  Mo.  A.  639.  173  SW  61;  McFall 
V.  Chicago,  etc.,  R.  Co..  181  Mo.  A. 
244,  1G8  SW  344:  MePall  v.  Chicago, 
etc.,  R,  Co.,  181  Mo.  A.  J42.  168  SW 
341;  Mulr  v.  Missouri,  etc.,  R.  Co., 
168  Mo.  A.  542.  154  SW  877;  Union- 
vllle  Produce  Co.  v.  Chicago,  etc.,  R. 
Co..  168  Mo.  A.  168.  153  SW  63;  R.  E. 
Punsten  Dried  Fruit,  etc..  Co.  v. 
Toledo,  etc.  R.  Co..  163  Mo.  A.  426. 
143  SW  839;  Lay  v.  Chicago,  etc..  R. 
Co..  167  Mo.  A.  467.  138  SW  884; 
Decker  v,  Missouri  Pac.  R.  Co.,  149 
Mo.  A.  534,  31  SW  118;  Holland  v. 
Chicago,  etc..  R.  Co..  in9  Mo.  A.  702, 

123  SW  987;  Clark  v.  St  Josenh.  etc.. 
R.  Co.,  138  Mo.  A.  424,  122  SW  318; 
Parsons-V\npiegate  Co.  v.  Louisville 
R.  Co.,  136  Mo.  A.  4»4.  118  BW  101; 


aiibert  V.  Chicago,  etc.,  R.  Co.,  132 
Mo.  A.  697.  112  SW  1002;  Bushnell 
V.  Wabash  R.  Co..  118  Mo.  A.  618,  94 
SW  1001. 

13.  Gregory  v.  Chicago,  etc.,  R. 
Co..  174  Mo.  A.  550,  ISO  SW  830; 
Mulr  V.  Missouri,  etc.,  R.  Co.,  1S8  Uo. 
A.  542,  154  SW  877.  ■ 

14.  L,  (1913)  pp  177,  178. 

16.  Rissler  v.  Missouri  Pac.  R. 
Co..  (Mo.  A.)  183  SW  67&;  Riddler  v. 
Missouri  Pac.  R.  Co.,  184  Mo.  A.  709, 
171  SW  632  (holding  that  a  delay  of 
nearly  double  the  usual  time  for  a 
shipment  of  live  stock  for  immediate 
sale  makes  out  a  prima  facie  case  of 
negligent  delay). 

16.  Baltimore,  etc.,  R.  Co.  v, 
Whltehfll,  104  Md.  295,  64  A  1033. 

17.  Wall  V.  Northern  Pac  R.  Co., 
50  Mont.  122.  146  P  291. 

18.  Wall  V.  Northern  Pac.  R.  Co.. 
60  Mont.  122,  145  P  291. 

19.  Bennett  v.  Chicago,  etc.,  R. 
Co.,  151  Mo.  A.  293.  131  SW  770; 
Brown  V.  St.  Louis,  etc.,  R.  Co.,  135 
Mo.  A.  624,  117  SW  112. 

20.  Missouri,  etc.,  R.  Co.  v.  Foote. 
(Okl.)  149  P  223;  Foster  v.  Inlerna- 
tlonal,  etc.,  R.  Co.,  (Tex.  Civ.  A.) 
175  SW  762. 

81.  Missouri,  etc.,  R.  Co.  v.  Foote, 
(Okl.)  149  P  223. 

aa.  Towles  V.  Atlantic  Coast  Line 
R.  Co.,  83  S.  C.  501,  65  SE  638;  Oreen 
Co.  V.  Atlantic  Coast  Line  R.  Co..  83 
S.  C.  498.  66  SE  639;  Shleder  v. 
Southern  R.  Co.,  83  S.  C.  455,  65  SB 
631;  Missouri,  etc.,  R.  Co.  v.  Sproles, 
(Tex.  Civ.  A.)  92  SW  40. 

[a]  TbQfl  In  an  action  for  delay 
in  a  shipment  of  cotton,  where  it  Is 
sought  to  recover  damages  from 
being  obliged  to  purchase  cotton  on 
a  rlsl  ng  market  to  flU  plaintiffs'  con- 
tract, the  burden  was  on  them  to 
show  notice  to  the  carrier  at  or  be- 
fore making  the  contract  of  ship- 
ment of  the  special  conditions  ren- 
dering such  damages  a  natural  and 
probable  result  of  the  breach  under 
circumstances  showing  that  the  con- 
tract was  to  some  extent  based  on 
such  conditions.  Dor  ranee  v.  Inter- 
national, etc..  R.  Co.,  (Tex.  Civ.  A.) 
126  SW  694. 

93.  Alabama  Great  Southern  R. 
Co.  V.  McKenzie.  139  Ga.  410,  77  SE 
647.  45  LRANS  18.  And  see  infra 
ii  435-438. 

84.  See  Negligence  [29  Cyc  606]; 
and  St.  Louis,  etc.,  R.  Co.  v.  Easley, 
42  Tex.  Civ.  A.  391,  94  SW  206;  Ft. 
Worth,  etc.,  R.  Co.  v.  Hadley,  38  Tex. 
Civ.  A.  599.  86  SW  932;  Missouri,  etc., 
R.  Co.  v.  Jarrell,  38  Tex.  Civ.  A.  425, 
86  SW  632. 

[a]  niostratloiii. — (1)  Where  in 
an  action  against  a  railroad  for  dam- 
ages from  negligent  delay  in  trans- 
porting ptalntlfC's  cattle  It  appeared 


that,  while  awaiting  a  through  train, 
the  cattle  were  unloaded  Into  pens 
so  maintained  that  the  cattle  could 
not  he  fed  there,  it  was  competent 
for  plaintiff  to  show  that  he  notified 
defendant's  agent  in  advance  of  his 
Intended  shipment  of  cattle,  as  bear- 
ing on  defendant's  negligence  In  fail- 
ing to  arrange  the  schedule  so  that 
the  detention  of  the  cattle  at  the 
pens  would  be  unnecessary.  St. 
Louis,  etc.,  R.  Go.  v.  Crowder,  82 
Ark.  662,  103  SW  172.  (2)  Where 
bills  of  lading  for  cotton  bound  the 
railroad  only  to  transport  with  as 
reasonable  dispatch  as  its  general 
business  would  permit,  evidence  In 
an  action  against  the  road  by  the 
shipper  for  delay  in  delivering  the 
goods,  that  a  subsequent  shipment 
reached  the  same  destination  prior  to 
the  flrst  shipment,  was  competent  In 
respect  to  delay  on  defendant's  part 
and  in  refutation  of  Its  plea  that  an 
unprecedented  amount  of  freight  pre- 
vented it  from  hauling  the  cotton 
more  expeditiously.  Southern  R,  Co. 
v,  Cofer,  149  Ala.  665,  43  S  102.  <3> 
To     establish     negligence.     It  was 

f roper  to  show  that  a  carrier,  sued 
or  delay  In  delivering  live  stock,  had 
never  before  taken  a  train  out  with- 
out a  shipment,  when  part  of  It  waa 
loaded  and  the  remainder  In  process 
of  loading,  Moss  v.  Missouri,  etc., 
R.  Co.,  153  Mo.  A.  602,  134  SW  1070. 
(4)  In  an  action  for  damages  to  cat- 
tle by  delay  of  a  connecting  carrier 
in  shipment,  evidence  that  tne  cattle 
were  forwarded  by  such  connecting 
carrier  on  the  first  freight  train  on 
its  road  leaving  the  Junction  point 
after  the  cattle  had  been  received, 
and  that  the  same  were  carried  as 
soon  as  such  connecting  carrier's 
road  was  open  to  such  train,  was  ad- 
missible on   the  question  of  negll- 

fence.  Chicago,  etc..  R.  Co.  v.  Kapp. 
7  Tex.  Civ.  A.  203,  83  SW  233.  (B) 
In  an  action  against  a  carrier  for  de- 
lay in  the  transportation  of  a  corpse, 
evidence  that  defendant  had  given  & 
transfer  agent  transferring  It  from 
the  depot  of  a  connecting  line  a  re- 
ceipt describing  it  and  showing  its 
destination,  that  It  had  been  seen 
while  on  a  truck  near  the  door  of 
the  express  car  before  the  train 
left,  and  that  after  the  train  had 
gone  the  station  agent  telegraphed 
the  conductor  that  the  corpse  had 
been  left  and  would  promptly  be  for- 
warded, was  sufficient  to  sustain  a 
verdict  for  plaintiff  for  the  damages 
suftered  by  such  delay.  St.  Loula, 
etc..  R.  Co.  v.  French,  23  Tex.  CIv. 
A.  611,  57  SW  56. 


[b1    Evldenos  tliat  the  uictM 
overloaded  and  in  a  defective  con- 
dition, which  facts  were  known  to 
defendant,  is  admissible  as  showing 


For  later  cases,  dnralopixMnta  and  ohuiffM  in  the  law  see  cumulative  Annotations,  same  title,  page  onA  note  nuniiMr. 
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ant's  negligence,  evidence  to  show  that  the  time 
consumed  in  transporting  the  goods  was  unusaally 
long  is  admissible.*"  Evidence  of  the  customary 
time  in  running  trains  from  the  point  at  which  the 
shipment  was  made  to  its  destination  is  admissible,^' 
provided  it  is  given  by  witnesses  properly  qualified 
to- testify  on  the  subject."  The  fact  tliat  the  ship- 
ments as  to  which  testimony  was  given  were  made 
several  years  before  does  not  render  the  testimony 
inadmissible  for  remoteness,^  the  difference  in  time 
affecting  only  its  weight."  Evidence  as  to  the 
time  consumed  by  former  shipments  by  plaintiff 
over  defendants  ra&A.  should  not  be  admitted  where 
the  conditions  were  not  shown  to  be  the  same." 
Evidence  is  admissible  to  show  the  exact  quantum 
of  the  wrongful  delay."  However,  a  witness  can- 
not testify  as  to  what  would  be  a  reasonable  time 
for  transporting  goods  in  an  action  where  damage 
is  sought  to  be  recovered  for  unreasonable  delay, 
and  the  admission  of  such  evidence  will  ordinarily 
constitute  reversible  error,'"  although  there  is  so^e 
authority  to  the  contrary." 

436]  <3)  Oontribntory  Nei^gence.  On  the  ques- 
tion of  the  shipper's  contributory  negligence  evi- 
dence as  to  the  customary  time  for  unloading  a  car 
of  damaged  fruit  is  admissible  as  bearing  on  the 
question  whether  the  shipper  proceeded  with  proi>er 
dispatch;"  and  where  the  carrier  relied  on  the  con- 
tributory n^ligence  of  plaintiff  in  failing  to  present 
the  bill  of  lading,  and  the  evidence  showed  that 
when  the  goods  arrived  at  the  point  of  destination 
the  carrier  charged  the  freight  on  them  to  plaintiff 
and  accepted  payment  for  the  freight  without  tlie 
presMitstion  of  any  bill  of  lading,  evidence  that  it 
was  not  the  custom  of  plaintiff  to  present  bills  of 
l^ing  was  admissible." 


437]  (4)  Matters  of  Defense  or  in  Mitigation. 

Defendant  may  show  in  defense  of  an  action  for 
damages  caused  by  an  alleged  unreasonable  'delay 
in  transportation  that  before  entering  into  the  con- 
tract of  shipment  the  shipper  was  notified  of  the 
conditions  that  would  prevent  prompt  shipment.^' 
It  may  show  also  that  it  did  not  run  freight  trains 
on  Sunday  between  specified  points  on  the  route  of 
transportation  as  a  matter  to  be  considered  by  the 
jury  in  determining  whether  or  not  the  delay  which 
included  a  Sunday  was  excusable.^^  On  the  other 
hand,  if  the  carrier  has  unconditionally  agreed  to 
transport  within  a  given  time,  it  cannot  excuse  non- 
performance by  alleging  and  proving  an  excuse 
which  would  otherwise  be  soflficient.''  And  where 
it  was  shown  that  the  shipper's  cattle  were  held  in 
defendant's  pens  for  four  days,  evidence  that  other 
owners  of  cattle  had  sometimes  voluntarily  left 
them  in  defendant's  pens,  while  making  arrange- 
ments to  sell  them,  was  properly  excluded,  where 
it  appeared  that  plaintiffs  were  insisting  upon 
prompt  shipment.^  To  show  unavoidable  delay  on 
the  day  of  the  injury,  evidence  of  a  congestion  of 
traffic  several  days  previous  thereto  is  not  admissi- 
ble.*"  That  a  like  shipment  made  the '  following 
day  over  the  same  route  from  the  same  place  to 
same  destination  arrived  a  day  earlier  is  a^issible 
to  meet  the  defense  of  unavoidable  delay  caused  by 
the  burning  of  a  bridge.**  A  carrier  guilty  of  delay 
and  rough  handling  in  transporting  cattle  for  pas- 
turage may  show  that  the  cattle,  although  injured, 
soon  recovered.*' 

[$  438]  (5)  Damages.  It  is  always  competent  to 
show  knowledge  by  the  contracting  parties  to  a 
written  contract  of  the  circumstances  on  the  basis 
of  which  it  is  made,  for  the  purpose  of  showing 


ne^HKence.  Cleveland,  etc^  R.  Co.  v. 
Heath.  22  Ind.  A.  47,  S3  NE  98. 

as.  Southern  Pac.  Co.  v.  Arn«tt, 
111  Fed.  849,  BO  CCA  17. 

86.  Alabama  Great  Southern  R. 
Co.  V.  McKenzle,  139  Ga.  410.  77  SE 
647,  45  LRANS  IS;  Pecos,  etc,  R.  Co. 
V.  Dinwiddle.  (Tex.  Civ.  A.)  146  SW 
280:  St.  Louis,  etc.,  R.  Co.  v.  Gunter, 
44  Tex.  Civ.  A.  480,  89  SW  152  (hold- 
fQK  that  a  witness  was  properly  per- 
mitted to  testiCy  that  on  previous  oc- 
casions he  had  made  shipments  over 
the  same  route,  and  that  the  time 
consumed  rfks  thirty-six  hours) ; 
Texas,  etc.,  R.  Co.  v.  Crowley,  (Tex. 
Civ.  A.)  86  SW  342. 

[a]  SUpment  to  Intsrmedl&t* 
point  OB  roatSif— In  an  action  against 
carriers  for  delay  in  shipping  fruit, 
shippers  of  fruit  between  the  points 
in  question  were  properly  allowed  to 
testify  to  the  usual  time  required  to 
make  the  shipment  to  an  Interme- 
diate point  on  the  route,  and  as  to 
their  experience  as  to  the  time  re- 
quired for  the 'whole  shipment.  Ke- 
mendo  v.  Fruit  Dispatch  Co.,  61  Tex. 
Civ.  A.  631,  181  SW  73. 

[b]  Deviation  tram  rout*  ■•leoted 
by  taimmr. — In  an  action  against  a 
railroad  for  negligently  transport- 
ing cattle,  it  appearing  that  it  had 
shipped  the  cattle  over  a  route  dif- 
ferent from  that  selected  by  the 
shipper,  evidence  as  to  the  custo- 
mary running  time  of  cattle  trains 
over  the  route  selected  was  admis- 
sible. Qulf,  etc.,  R.  Co.  v.  Irvine, 
(Tex.  Civ.  A.)  73  SW  640. 

27.  Texas,  etc.,  R.  Co.  v.  Byers, 
(Tex.  Civ.  A.)  84  SW  1087  (holding 
that,  where  plaintiffs  consented  to 
the  routing  of  their  cattle  over  a 
longer  route  than  another  available 
route  and  there  was  no  positive  time 
contracted  for  when  the  cattle  should 
he  delivered,  testimony  of  witnesses 
who  had  never  shipped  cattle  over 
such  route  that  It  usually  took 
thirty-six  hours  to  carry  cattle  from 
the  point  of  shipment  to  destination 
waa  objectionable  as  mlBleading). 


38.  Pecos,  etc.,  R.  Co.  v.  Dinwid- 
dle. (Tex.  Civ.  A.)  146  SW  280;  Atch- 
ison, etc.,  R.  Co.  V.  Davidson,  (Tex. 
Civ.  A.)  127  SW  895.  (holding  that 
In  an  action  for  injuries  to  cattle  by 
delay  in  shipment  during  the  year 
1907  evidence  that  during  the  year 
1902  similar  shipments  were  usually 
made  in  from  thirty  to  thirty-six 
hours  was  not  Inadmissible  for  re- 
moteness). 

29.  Pecos,  etc.,  R.  Co.  v.  Gray, 
(Tex.  Civ.  A.)  145  SW  728. 

30.  'fexas,  etc.,  R.  Co.  v.  Cauble, 
(Tex.  Clv.  A.)  168  SW  369. 

31.  Harper  Furniture  Co.  v. 
Southern  Express  Co..  144  N.  C.  639, 
5?  SE  468.  12  AnnCas  924. 

33.  Hennleh  v.  Cleveland,  etc.,  R. 
Co..  143  111.  A.  283;  Houston,  etc.,  R, 
Co.  v.  Roberts,  101  Tex.  418.  108  SW 
S08  [overr  Texas,  etc.,  R.  Co.  v.  Wal- 
ker, 4S  Tex.  Clv.  A.  278.  96  8W  743; 
Texas,  etc.,  R.  Co.  v.  Bllerd,  88  Tex. 
Clv.  A.  696,  87  SW  362];  Kansas 
City,  etc.,  R.  Co.  v.  Beckham,  (Tex. 
Clv.  A.)  152  SW  228;  St.  Louis,  etc., 
R.  Co.  V.  Hurst.  (Tex.  Clv.  A.)  136 
SW  599;  St.  Louls,  etc.,  R.  Co.  v. 
May,  63  Tex.  Clv.  A.  267,  115  SW 
900;  Galveston,  etc.,  R.  Co.  v.  Noelke. 
(Tex.  Clv.  A.)  110  SW  82;  Gulf,  etc., 
R.  Co.  V.  Kimble.  49  Tex.  Clv.  A.  622, 
109  SW  234;  Pecos,  etc,  R.  Co.  v. 
Bvans-SnIder<Buel  Co.,  42  Tex.  Clv. 
A.  60,  93  SW  1024. 

[a]  .The  rMumn  for  tbe  ml*  (1) 
Is  that  the  question  is  a  mixed  one 
of  law  and  fact  as  to  negligence  vel 
non.  and  that  the  admissibility  of 
the  opinion  which  a  witness  pos- 
sesses of  matters  of  special  knowl- 
edge Is  limited  to  questions  of  pure 
fact.  "It  would  scarcely  be  claimed 
that  it  would  have  been  competent 
to  ask  the  witness  whether  or  not. 
In  the  particular  transportation  In 
question  In  this  case,  there  had  been 
negligent  delay,  or  a  want  of  ordi- 
nary diligence,  or  an  unreasonable 
time  consumed,  all  of  which  ques- 
tions would  mean  substantially  the 


same  thing.  But  what  Is  the  differ- 
ence. In  principle,  between  that,  and 
showing  the  time  actually  consumed 
and  then  allowing  the  witness  to 
state  that  a  greater  or  less  time 
would  have  been  the  reasonable  time: 
or  to  put  It  differently,  that  without 
negligence,    or    with    ordinary  dlU- 

Eence,  leas  time  would  be  required?" 
[ouston,  etc.,  R  Co.  V.  Roberts,  101 
Tex.  418,  422,  108  SW  808.  (2) 
While  it  Is  proper  to  allow  testimony 
to  be  given  where  one  is  familiar 
with  such  transportations  to  show 
the  usual  and  customary  time  to 
make  such  shipments.  It  la  not  per- 
missible for  a  witness  to  testify 
whether  or  not  the  shipment  was 
made  within  a  reasonable  time  as 
this  in  effect  permits  him  to  deter- 
mine for  the  jury  the  precise  ques- 
tion which  It  Is  their  exclusive  prov- 
ince to  decide.  Hennigh  v.  Cleve- 
land, etc.,  R.  Co.,  143  111.  A.  283. 

33.  Louisville,  etc.,  R,  Co.  v.  Mc- 
Cllntock,  151  Ky.  456.  162  SW  £63 
(which  holds  without  discussion  that 
such  evidence  Is  admissible). 

34.  B.  Presley  Co.  v-  Illinois  Cent. 
R.  Co.,  120  Minn.  296,  139  NW  609. 

35.  Johnson  v.  Central  Vermont 
R.  Co..  84  Vt  486,  79  A  1095. 

36.  Sterling  v.  St.  Louis,  etc.,  R. 
Co..  38  Tax.  Clv.  A.  461,  86  SW  656 
(prevalence  of  a  strike). 

37i  MISBoarl,  etc.,  R.  Co.  v. 
Howell,  69  Tex.  Clv.  A.  250,  126  SW 
899. 

ZB.  Russell  Grain  Co.  v.  Wabash 
R.  Co.,  114  Mo.  A.  488,  89  SW  908; 
Gann  v.  Chicago  Great  Western  R. 
Co..  72  Mo.  A.  84. 

39.  Texas,  etc.,  R  Co.  v.  Leslie, 
62  Tex.  Clv.  A.  380,  131  SW  824. 

40.  Louisville,  etc.,  R.  Co.  v.  Mc- 
Cllntock.  151  Ky.  466,  152  SW  263. 

41.  Norfolk,  etc.,  R.  Co.  v.  Steele, 
117  Va.  788,  86  SE  124. 

43.  Houston,  etc.,  R.  Co.  v.  Llnd- 
sey,  (Tex.  Clv.  A.)  175  SW  708;  Mis- 
souri, etc..  R  Co.  V.  Mulkey,  (Tex. 
Clv.  A.)  169  SW  111. 
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what  was  withiD  the  contemplation  of  the  parties 
in  making  the  contract/'  whether  a  party  seeks  to 
recover  general**  or  special  damages.*'  Any  evi- 
dence which  tends  to  throw  light  on  the  nature  and 
to  some  extent  the  degree  of  deprivation  suffered  by 
the  shipper  owing  to  the  carrier's  negligence  in 
delaying  the  goods  shipped  is  relevant  to  the  issue 
and  amnissible."  On  the  question  of  damages 
caused  by  unreasonable  delay  of  goods  shipped  for 
sale,  evidence  of  the  difference  between  the  market 
value  at  the  time  the  shipment  arrived  and  the 
market  value  at  the  time  it  should  have  arrived, 
if  transported  with  reasonable  dispatch,  is  ad- 
missible*' and  necessary.*^  But  it  cannot  be  shown 
that  plaintiff  had  contracted  for  the  sale  of  the 
goods  at  destination,  and  that  they  were  refused 
because  not  such  as  had  been  represented,  and  not 
for,  or  on  account  of,  their  condition,  as  such  testi- 
mony does  not  tend  to  show  the  amount  or  limit 
of  damages  suffered.*"  And  evidence  of  the  con- 
dition of  the  market  on  a  designated  day  is  imma- 
terial and  inadmissible,  where  the  goods  would  not 
have  arrived  in  the  usual  course  of  transit  until  a 
later  day."*  Deterioration  in  the  intrinsic  value  of 
the  goods,  due  to  the  delay,  being  an  element  of 
damages,  may  be  shown;"  but  for  this  purpose 
only  the  best  evidence  is  admissible."^   In  an  action 


for  damage  to  live  stock  in  transportation,  where 
plaintiff  testifies  concerning  the  time  taken  in  dif- 
ferent parts  of  the  transit,  it  is  error  on  cross- 
examination  to  exclude  a  question  as  to  whether 
the  stock  after  being  held  at  a  certain  place  for 
several  months  was  not  sent  on  to  its  destina- 
tion and  delivered  to  the  consignee  on  the  or^nal 
bill  of  lading,  since  such  evidence  would  affect 
the  measure  of  damages  for  unreasonable  delay." 
Evidence  of  extra  expense  caused  by  the  delay  for 
feed  of  live  stock  at  destination  and  at  another 
market  to  which  they  were  reshipped  on  aeeoiint 
of  the  fall  in  the  market  during  the  delay  is  ad- 
miarable.*^  Evidence  as  to  the  amount  of  £reU^t 
collected  on  the  shipment  is  admissible,  since  unwss 
the  freight  diargea  were  paid  they  would  have  to 
be  deducted  from  the  amount  of  damages  allowed 
for  the  delay  in  shijnuent."  As  a  bass  for  the 
recovery  of  special  damages,  knowledge  on  the  part 
fit  the  cazrier  of  circnmstacces  requiring  prompt 
shipment  may  be  shown  from  circumstances  in  the 
case  fud  need  not  be  proved  by  direct  and  positive 
evidence  of  the  communieation  of  sueh  cirenm- 
stances  to  defendant.*" 

[$  439]  c  Weight  and  SufflcieiUT.  The  rules 
applicable  to  weight  and  sufficiency,"'  or  insuffi- 


43.  Weston  v.  BoBtori,  etc.,  R.  Co.. 
190  Mass.  298,  76  NE  1050.  112  Am 
SR  330,  4  LRANS  569,  S  AnnCas  825; 
Lonersan  v.  Waldo,  179  Mass.  135, 
60  NEr479,  88  AmSR  866;  Simpson  v. 
London,  etc..  R.  Co.,  1  Q.  B.  D.  274; 
Home  V.  Midland  R.  Co.,  L.  R  7  C. 
P.  683. 

44.  Weston  V.  Boston,  etc..  R.  Co., 
190  Mass.  298,  76  NE  1050,  112  Am 
8R  330.  4  LRANS  669  and  note,  5 
AnnCa«  826  and  note. 

45.  Weston  v.  Boston,  etc.,  R.  Co.. 
190  Mass.  298,  76  NE  1050,  112  Am 
SR  830,  4  L.RAXS  569,  5  AnnCas  826. 

46.  James  v.  American  Bxpreas 
Co..  7«  N.  J.  L.  682.  70  A  131;  Piero 
V.  Southern  Express  Co.,  103  S.  C. 
467.  88  SB  269. 

[a]  ninstratlonji. — (l)  in  an  ac- 
tion against  an  express  company  for 
delay  in  the  delivery  of  plaintiff's 
trunit,  containing  articles  which  he 
intended  to  use  at  a  summer  resort, 
evidence  that  the  hotel  to  which  the 
trunk  was  to  be  delivered  and  where 
plaintiff  was  to  stop  was  a  high 
priced  hotel,  patronized  by  people  of 
wealth  and  prominence  In  the  busi- 
ness and  social  world,  that  many 
social  functions  and  entertainments 
were  conducted  there  for  the  benefit 
of  the  guests,  and  that  there  were 
tennla  courts  and  golf  links  for  the 
use  of  guests,  which  plaintiff  desired 
to  use.  had  used  on  former  occa- 
sions, and  which  he  did  use  after 
receiving  the  apparel  contained  in 
the  tninlc,  was  admissible  as  bearing 
on  plaintiff's  damage.  James  v. 
American  Express  Co.,  76  N,  J.  L. 
6R2.  70  A  131.  <2)  In  an  action 
against  an  express  company  for  delay 
In  the  shipment  of  a  piano,  plalntifTs 
testimony  as  to  the  difference  in  the 
earnings  of  his  show  without  the 
piano  and  the  earnings  with  It  in  tike 
towns  was  held  admissible  to  show 
actual  damages.  Piero  v.  Southern 
Express  Co.,  IDS  8.  C.  46T.  88  SE  269. 

47.  Hudson  v.  Northern  Pac.  R. 
Co..  92  Iowa  231,  60  NW  60S.  64  Am 
SR    560;    Southerland    v.  Atlantic 

■Coast  Lilne  R.  Co..  168  N.  C.  S2T,  74 
SE  102;  Gulf,  etc-,  R.  Co.  v.  Ideus, 
(Tex.  Civ.  A.)  157  SW  173. 

[a]  BelAT  In  AeUvwy  of  oattl*^ 
In  an  action  against  a  carrier  for 
delay  In  the  shipment  of  cattle  In- 
tended to  arrive  in  time  for  market 
on  a  particular  Monday  morning, 
evidence  that  such  market  was  gener- 
ally better  early  in  the  morning 
than  later  In  the  day  was  admissible 
for  the  purpose  of  showing  that  the 


market  was  In  fact  better  in  the 
morning  of  the  day  In  question  than 
after  the  cattle  arrlv«d.  Texas,  etc., 
R.  Co.  V.  Slaughter,  87  Tex.  Civ.  A. 
624,  84  SW  10S6. 

fh]  In  detomlalng  tlis  mark«t 
prloe  at  destination,  evidence  as  to 
the  market  price  at  other  points  in- 
fluencing that  at  the  point  of  desti- 
nation may  be  received.  Hudson  v. 
Northern  Pac.  R.  Co.,  92  Iowa  231, 
60  NW  608,  64  AmSR  660;  East  Ten- 
nessee, etc..  R.  Co,  v.  Hala,  85  Tenn, 
69,  1  SW  620. 

48.  St.  Iiouls,  etc,  R.  Co.  v.  Dean, 
(Tex.  Civ.  A.)  162  SW  627. 

49.  Oulf.  etc.,  R.  Co.  v.  McCor- 
quodale.  71  Tex,  41,  9  SW  80. 

50.  Galveston,  etc.,  R.  Co.  v. 
Noelke.  59  Tex,  civ.  A.347,  1^6  SW  969. 

51.  Kan. — ^Atchison,  etc.,  R.  Co.  v. 
Watson,  71  Kan.  696,  81  P  499. 

Mo. — McFall  v.  Chicago,  etc.,  R. 
Co„  181  Mo.  A.  244.  168  SW  344. 

Pa. — Keller  v.  Pennsylvania  R.  Co., 
17  Pa.  Dist.  920. 

Tex. — Atchison,  etc.,  R,  Co.  v. 
Davidson.  60  Tex.  Civ.  A.  93,  127  SW 
896;  St.  Louis,  etc.,  R.  Co.  v.  Wll- 
helm.  49  Tex.  Civ.  A.  639.  108  SW 
1194;  Gulf,  etc.,  R.  Co.  v.  House.  40 
Tex,  Civ.  A.  105.  8S  SW  1110. 

Wyo. — Chicago,  etc.,  R.  Co.  v. 
Simpson,  161  P  902. 

[a]  BlirlnkBge  In  live  stock  sUp- 
mentoi^— (1)  In  an  action  for  dam- 
ages due  to  the  alleged  unreasonable 
delay  In  the  shipment  of  cattle,  It  is 
proper  to  show  tne  difference  between 
the  normal  shrinkage  and  the  ac- 
tual shrinkage  of  the  cattle  In  ques- 
tion, It  being  for  the  Jury  to  say 
what  part  of  the  shrinkage  was  due 
to  the  extra  confinement  on  account 
of  the  delay.  McFall  '  v.  Chicago, 
etc.,  R.  Co.,  J81  Mo.  A.  244,  168  SW 
344.  (2)  A  witness  may  testify  as 
to  the  difference  in  the  weight  of  the 
cattle  at  the  time  of  the  shipment 
and  three  months  thereafter.  Chi- 
cago, etc..  'R.  Co.  v.  Simpson,  (Wyo.) 
161  P  902,  905  (where  It  was  said: 
"The  value  of  the  stock  three  months 
after  It  was  shipped  might  have 
been  material  as  a  starting  point  to 
determine  its  value  at  the  time  It 
was  unoaded  at  Tyndell  three  months 
before,  in  view  of  the  condition  of 
the  weather,  feed,  and  shelter  dur- 
ing the  intervening  time"), 

[b]  Bnart  testtmonr  on  Astnfe- 
mg9- — (1)  where  damages  are  clalmetd 
from  a  carrier  on  account  of  weight 
unnecessarily  lost  by  cattle  In  tran- 
sit, occasioned  by  a  negligent  delay, 


and  the  exact  weight  at  the  begin- 
ning and  at  the  end  of  the  Journey 
cannot  be  shown,  it  is  not  error  to 
permit  persons  experienced  in  such 
matters  to  give  their  opinion  of  the 
loss  ordinarily  resulting  under  such 
circumstances  as  well  as  of  the  loss 
In  similar  cases  where  no  delay  oc- 
curs. Atchison,  etc.,  R.  Co.  v.  Wat- 
son, 71  Kan.  696.  81  P  499.  (2)  Tes- 
timony of  experienced  stockmen  as 
to  what  extra  shrinkage  delay  In 
shipment  would  produce  In  cattle 
similar  to  those  composing  the  ship- 
ment Is  admissible.  Hunt  v.  St. 
Louis,  etc..  R.  Co.,  187  Mo.  A.  639.  173 
SW  61.  (3)  And  where.  In  an  action 
against  a  carrier  for  delay  in  a  ship- 
ment of  cattle.  It  was  shown  that 
cattle  would  shrink  from  fifty  to 
sixty  pounds  every  twenty-four 
hours  during  transportation,  It  was 
not  error  to  permit  an  expert  to  tes- 
tify as  to  the  difference  In  the  value 
of  cattle  on  account  of  such  shrink- 
age. Gulf.  etc..  R.  Co.  v.  House,  40 
Tex.  Civ.  A.  105,  88  SW  1110. 

52.  Keller  v.  Fennurlvanla  R.  Co.. 
17    Pa.    Dlst.    920    (holding   that  a 

Iilalntlff  who  claims  damages  for  the 
OSS  of  weight  of  cattle  by  delay  in 
transportation  cannot  be  allowed  to 
testify  of  his  loss  as  estimated  from 
his  knowledge  of  the  deterioration 
usual  in  such  cases;  he  should  show 
the  weight  when  shipped  and  the 
weight  when  received). 

53.  Burtless  v.  Oregon  Short  Lln» 
R.  Co.,  180  III.  A.  249. 

54.  St.  Louis,  etc.  R.  Co.  v.  Gun- 
ter.  44  Tex.  Civ.  A.  480.  99  SW  15'^ 

55.  Missouri,  etc.,  R.  Co.  v.  Jar- 
rell,  38  Tex.  Civ.  A.  426,  86  SW  632. 

86.  Baltimore,  etc..  R.  Co.  v. 
Whltehlll.  104  Md.  296,  64  A  lOlS. 
And  see  Southern  R.  Co.  v.  Lewis,  166 
Ala.  461,  51  S  863  (holding  that,  where, 
in  an  action  against  a  carrier  for  de- 
lay In  delivering  lumber  to  a  vessel, 
rendering  plaintiff  liable  to  demur- 
rage charges,  the  Issue  was  whether 
the  carrier  had  notice  of  the  charter 
party  making  plaintiff  liable  for  de- 
murrage  charges,  evidence  that  all 
charter  parties  made  provision  there- 
for was  competent  to  show  the  car- 
rier's knowledge). 

67.  Ark. — Kansas  City  Southern 
R.  Co.  V.  Mabry.  112  Ark.  110,  166  SW 
279. 

111. — Watson  V.  Missouri  Pac.  R. 
Co..  187  111.  A.  220. 

Iowa. — McManua  v.  Chicago  Oreat 
Western  R.  Co..  166  Iowa  159,  136 
NW  769. 


For  latw  oases.  asTriopauntt  end  «kahffos  In  the  law  see  cumulative  Annotatlona.  samo  title,  page  utd^ote  numhar. 
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cieney,"  of  evidence  in  civil  actions  geaenOj  apply 
in  aetions  to  reoovo:  damages  caused  by  unreason- 
able delay  in  transportation.^ 

440]  7.  Qnwtions  for  Jury.*^  Beasonable 


Ky. — Louisville,  etc.,  R.  Co.  v. 
Cooper,  142  Ky.  63S.  134  SW  920. 

Mo. — Smith  V.  MiBaourL  etc.,  R. 
Co..  (A.)  183  SW  701;  Wyatt  v. 
Mlaaourl  Pac.  R.  Co.,  178  Mo.  A.  210, 
168  SW  720;  Lay  v.  Chicago,  etc..  R. 
Co..  157  Mo.  A.  467.  138  SW  884;  Hol- 
land V.  Chicago,  etc.,  R.  Co..  139  Mo. 
A.  702,  123  SW  987:  Paraonfl- Apple- 
gate  Co.  V.  Lioulavlile,  etc.,  R.  Co., 
136  Mo.  A.  494,  118  SW  101;  Fleklln 
V.  Wabash  R.  Co.,  117  Mo.  A.  lU,  93 
SW  861:  Mlnter  V.  Chicago,  etc,  R. 
Co..  82  Mo.  A.  130. 

Mont. — Wall  v.  Northern  Pac.  R. 
Co..  50  Mont.  122,  146  P  291. 

Tex. — Mlsaourl,  etc.,  R.  Co.  v.  Dale 
Bros.  lAod.  etc^  Co.,  179  SW  936; 
SL  LoulSLetc.  R.  Co.  V.  Rich,  (Civ. 
A)  162  SW  1194. 

Va. — Norfolk  Trucksrs*  Exch.  v. 
Norfolk  Sfnithern  R.  Co.,  116  Va.  466, 
82  SB  92. 

[a]  To  aatboxlaa  award  of  ra««lal 
dauaffvs^ee  McConnell  v.  U.  S.  Ex- 
press Co..  179  Mich.  622,  146  KW  428, 
AnnCaBl916D  80. 

[b]  To  skow  olalm  for  danuvtR 
wltMn  tixD*  BMoUlMI  In  contract  of 
■UmMat  B66  Katllll  V.  Qulncy,  etc., 
H.  Co..  118  Mo.  A.  644,  84  SW  1005. 

[c]  To  Aow  tbat  damavM  r** 
nltod  froBi  dater  sea  McCrary  v. 
Missouri,  etc.,  RTCo.,  99  Mo.  A.  618, 
74  S^P  2 

[d1  To  whaw  tbat  aafenOaat  azer- 
elMd  raaaonaUa  oara  vndar  tha  dr- 
eoawtaBoaa  see  Fish  v.  Krle  R.  Co., 

93  Misc.  Ill,  166  NYS  646. 

[e]  To  skow  that  delay  waa  due 
to  orarloadlnff  of  oaza  see  RatUff  v. 
Qulncy,  «tc.,  H.  Co.,  118  Mo.  A.  644, 

94  SW  1006. 

[f]  To  allow  that  delay  waa  not 
ttm  proxlnata  oanae  of  the  failure  of 
■hlvmant  to  raaoh  market  see  McFbll 
V.  Chicago,  etc.  R.  Co.,  181  Mo.  A. 
142.  168  SW  341. 

fg}  To  Show  total  loM  baoawM  of 
mir  la  d^UvaxT  see  Kansas  City, 
etc..  R.  Co.  v.  iSahry,  112  Axk.  110, 
166  SW  t19. 

[hi  That  damllmaat  of  trala  eaw- 
ing  dalay  la  i^bna  flufla  avidoMa  of 
negHranoa  see  St.  Louis  Sonthwest- 
em  R.  Co.  v.  Wallace,  90  Ark.  138, 
118  SW  412,  22  LRANS  879:  Thomp- 
aon  V.  Qulncy,  etc.,  R.  Co.,  136  Mo.  A. 
404,  117  SW  1193-  Hahn  v.  St.  Louis, 
etc..  R.  COn  114  ko.  A.  463.  126  SW 

iisi. 

[1]    Bvldeaoa  held  snffident  to  mo 

to  jury:  <1)  On  issue  of  damage  in 
transit  see  Cincinnati,  etc.,  R.  Co.  v. 
Smith,  165  Ky.  285,  176  SW  1013. 
(2)  On  question  of  shrinkage  in 
weight  of  cattle  see  Russell  v.  Chi- 
cago, etc.,  R.  Co.,  37  Mont.  1.  94  F 
488,  601.  (3)  On  question  wtiethei* 
vegetables  froze  during  transporta- 
tion as  claimed  see  Fish  v.  Erie  R. 
Co.,  93  Misc.  Ill,  156  NYS  646.  (4) 
Other  evidence  sufflclent  to  go  to 
jury  see  infra  S  440. 

68.  Brooks  V.  Delaware,  etc.,  R. 
Co.,  88  NYS  961;  Gulf,  etc.,  R.  Co.  V. 
Bogy,  <Tex.  Civ.  A.)  178  SW  877; 
Blackwell  v.  St.  Louis,  etc^  R.  Co.. 
(Teat.  Civ.  A.)  168  SW  52;  St.  Louis, 
etc.,  R.  Co.  V.  True,  (Tex.  Civ.  A.) 
1S9  SW  152. 

[a]  To  anthorlM  award  of  spsolal 
Oaanaffas  see  Illinois  Cent  R.  Co.  v. 
UrSwaln,  108  Miss.  443,  66  S  786. 
'  [bj  To  show  oonatmotlva  daUTarr 
to  oo&alnaa  see  Rogers  v.  Fargo,  47 
Misc.  16B,  93  NTS  S60. 

[ci  To  show  maasora  of  damaffas 
see  Gulf  Coast  Transp.  Co.  v.  Dlllard, 
(Tex.  Civ.  A.)  163  SW  635. 

[d]  To  show  that  AaiUa  was 
caaaad'  by  aet  of  QoA  see  New  Or- 
leans, etc.,  R.  Co.  V.  Mauldln,  103 
Mtss.  244,  60  S  211. 

[e]  Svidaaoa  In— Iqlairt  to  ffo  to 
Jotyt  (1>  On  question  whether  plain- 
tiff knowingly  signed  an  agreement 
releasing  damages  see  Cox  v.  St. 
Louts,  etc.,  RTCo..  Igg  Mo.  A.  616. 

[10C.J.-20] 


174  SW  127.  (2>  Other  evldenco  In- 
sufTlclent  to  go  to  jury  see  Infra 
i  440. 

69.    See  Evidence  [1?  Cyc  7G3]. 
eO.    In  aottoua  for  loss  or  injury 

see  Infra  B  601. 

61.  [a]  avidenoa  held  auffloiant 
to  go  to  jury  on  qnastlon  whether 
delay  was  negligent  see  Mackln  v. 
Hlnneapolis,  etc.,  R.  Co.,  (Iowa)  157 
NW  729;  Blessing  v.  Chli-ago.  etc..  R. 
Co.,  168  Iowa  379.  150  NW  661;  Cin- 
cinnati, etc..  R.  Co.  V.  Smith,  166  Ky. 
235,  178  SW  1013;  Johnson  v.  New 
York,  etc..  R.  Co.,  Ill  Me.  263.  88  A 
988;  Wood  V.  Michigan  Cent  R.  Co.. 
184  Mich.  672,  151  NW  601;  Slkes  v. 
St.  Louis,  etc..  H.  Co..  190  Mo.  A.  181. 
176  SW  256;  Hunt  v.  St  Louis,  etc.. 
R.  Co.,  187  Mo.  A.  639,  173  SW  61; 
McFali  V.  Chicago,  etc.,  R.  Co.,  181 
Mo.  A.  344,  168  SW  344;  Llbby  v.  St. 
Louis,  etc..  R.  Co.,  137  Mo.  A.  276.  117 
SW  659;  Venclll  v.  Qulncy.  etc..  R. 
Co.,  132  Mo.  A.  722,  112  SW  1030; 
Chlnn  V.  Chicago,  etc.,  R.  Co.,  100 
Mo.  A.  678,  76  SW  876-  Union  Pac. 
R.  Co.  V.  Thompson,  75  Nebr.  464,  106 
NW  698;  St  Louis,  etc.,  R.  Co.  v. 
Shepard.  40  Okl.  689.  139  P  833;  Chi- 
cago, etc.R.  Co.  V.  Kerr,  (Tex.  Civ. 
A.)  164  SW  447:  Atchison,  etc.,  R. 
Co.  v.  Word,  (Tex.  av.  A.)  169  SW 
37S. 

Tb]  Whothac  dalar  waa  bkusA  fey 
stnfea  OK  IV  Mflljrmeo  of  eanlaar  see 

Carr  v.  Pennnrnranla  R  Co.,  88  N.  J. 
L.  215,  96  A  688. 

81.  U.  S.— Missouri,  etc.,  R.  Co.  v. 
Hall,  6<  Fed.  868,  14  CCA  168;  Helll- 
well  V.  Grand  Trunk  R.  Co.,  7  Fed. 
68,  10  Bias.  170. 

Ala. — Alabama  City,  etc.,  R.  Co.  v. 
Brady,  160  Ala.  616,  49  8  351. 

Ark. — St,  Louis,  etc.,  R.  Co.  v. 
Crowder.  82  Ark.  662,  108  SW  172. 

Ga. — Western,  etc.,  R.  Co.  v.  Sum- 
merour,  139  Ga.  546.  77  SB  802;  Co- 
lumbus, etc.,  R.  Co.  v.  Flournoy,  75 
Ga.  746. 

111. — Perkins  v.  Cleveland,  etc..  R. 
Co.,  183  III.  A.  631:  Tate  v.  Missouri 
Pac.  R.  Co..  143  111.  A.  289;  Hennigh 
V.  Cleveland,  etc.,  R.  Co,,  143  111.  A. 
283;  Adams  Express  Co.  v.  Bratton. 
106  in.  A.  563. 

Ind. — Pittsburgh,  etc.,  R.  Co.  v. 
Knox,  177  Ind.  344.  98  NB  296. 

Iowa. — Tiller  v.  Chicago,  etc.,  R. 
Co.,  142  Iowa  309.  120  NW  672. 

Ky. — Adams  Express  Co.  v.  Hund- 
ley. 146  Ky.  7.  139  SW  1084;  Louis- 
ville, etc.,  It.  CO.  V.  Barbour.  9  KyL 
934. 

Md. — Pennsylvania  R.  Co.  v.  Clark, 
118  Md.  514,  86  A  613:  Baltimore,  etc.. 
R.  Co.  v.  Pumphrey,  69  Md.  390. 

Mich. — Fremont  Canning  Co.  v. 
Pere  Marquette  R.  Co.,  180  Mich.  283, 
146  NW  678;  Wallace  v.  Lake  Shore, 
etc.,  R.  Co.,  133  Mifh.  633,  95  NW  750. 

Mo. — McFall  v.  Chicago,  etc.,  R. 
Co..  181  Mo.  A.  142.  168  SW  341;  R. 
E.  Funsten  Dried  Fruit,  etc.,  Co.  v. 
Toledo,  etc.,  R.  Co.,  163  Mo.  A.  426. 
143  SW  839;  Wllbum  v.  Wabash  R. 
Co.,  148  Mo.  A.  692.  129  SW  484;  W. 
R.  Hall  Grain  Co.  v.  Louisville,  etc.. 
R.  Co..  148  Mo.  A.  308,  128 
Holland  v.  Chicago,  etc.,  R.  Co.,  13S 
Mo.  A.  702.  123  SW  987;  Llbby  v.  St, 
Louis,  etc..  R.  Co..  137  Mo.  A. '276.  117 
SW  659;  Wernlek  v.  St  Louis,  etc., 
R.  Co.,  131  Mo.  A.  87.  109  SW  1027; 
Bushnell  v.  Wabash  R.  Co.,  118  Mo. 
A.  618,  94  SW  1001;  Fnlbrjght  v. 
Waba«h  R.  Co..  118  MO.  A.  f82.  94 
SW  992;  Sloop  v.  Wabash  R.  Co..  117 
Mo.  A.  204,  84  SW  111  [app  dlsm 
199  U.  S.  612  mem,  22  SCt  745  mem, 
60  L.  ed.  333];  Leonard  t.  Chicago, 
etc.,  R.  Co.,  S4  Mo.  A.  298:  Schwab 
v.  Union  Line,  13  Mo.  A.  159. 

Nebr. — ^Allen  v.  Chicago,  etc..  R. 
Co.,  82  Nebr.  726,  118  NW  655,  23  LR 
ANS  278:  Wente  v.  Chicago,  etc.,  R. 
Co.,  79  Nebr.  175,  112  NW  800.  79 
Nebr.  179,  115  NW  869.  15  LRANS 
766;  Nelson  v.  Chicago,  etc.,  R.  Co., 


tine  and  ttciuw  for  delay.  If  there  is  evidence 
snffleient  to  fro  to  the  jury  on  the  issue,"  the  ques- 
tion as  to  what  is  a  reasonable  time  for  the  trans- 
portation," and  as  to  the  reasonableness  and  suffi- 

78  Nebr.  57,  110  NW  741. 
N.   J. — Hlggins  V.   U.   S.  Express 

Co..  83  N.  J.TL  «98,  86  A  460:  Carr  v. 
Delaware,  etc.,  R.  Co.,  81  N.  J.  L.  632, 

79  A  322. 
N,  Y, — Livingston    v.    New  York 

Cent.,  etc.,  R.  Co.,  76  N.  Y.  631;  Ache- 
son  V.  New  York  Cent,  etc.,  R.  Co., 
61  N.  Y.  652;  Zlnn  v.  New  Jersey 
Steamboat  Co.,  49  N.  Y.  442,  10  AmR 
402;  Coffin  v.  New  York  Cent.  R,  Co., 
64  Barb.  879  [aft  66  N.  Y.  6321;  G.  S. 
Roth  Clothing  Co.  v.  Maine  SS,  Co.. 
42  Misc.  660,  86  NYS  25;  Dressner  v. 
Manhattan  Delivery  Co.,  92  NYS  800. 

Pa.— Joynes  v.  Pennsylvania  R.  COy 
236  Pa.  232.  83  A  1016,  AnnCasl913D 
964;  Ruppel  v.  Allegheny  Valley  R. 
Co.,  167  Pa.  166.  31  A  478,  46  AmSR 
666:  Keller  v.  Pennsylvania  R.  Co., 
17  Pa.  Dlst  920. 

8.  C. — Trakas  v.  Southern  R.  Co., 
102  S.  C.  211,  86  SB  492:  Cammlns  v. 
Atlantic  Coast  Line  R.  Co..  78  S.  C.  8, 
10,  68  SB  944  [clt  Cyc]. 

8.  D. — ^Berry  v.  Chicago,  etc.,  R. 
Co.,  24  S.  D.  611,  124  NW  869. 

Tex. — Pecos,  etc.,  R.  Co.  v.  Max- 
well, (Civ.  A.)  156  SW  648;  Kansas 
City  R.  Co.  v.  Beckman,  (Civ.  A.)  162 
SW  228;  Pecos  River  R.  Co.  v.  Rey- 
nolds Cattle  Co..  (Civ.  A.)  186  SW 
162*  St  Louis,  etc.,  R.  Co.  v.  Hutson, 
66  Tex.  Clv.  A.  74,  120  SW  213;  Texas, 
etc,  R.  Co.  V.  Moore,  (Civ.  A.)  119 
SW  697;  Wells  v.  Fuller,  4  Tex.  Civ, 
A.  213,  23  SW  412;  International,  etc., 
R.  Co.  v.  Server,  3  Tex.  A.  Clv,  Cas. 
i  441. 

W.  Va. — Woodford  v.  Baltimore, 
etc.,  R.  Co..  70  W.  Va.  196,  73  SE  290; 
Bosley  v.  Baltimore,  etc.,  R.  Co.,  64 
W.  Va.  563,  670,  46  SB  613,  66  LRA 
871  [quot  OycJ. 

Wyo. — Chicago,  etc.,  R.  Co.  v. 
Simpson,  151  P  902. 

Eng. — Hales  v.  London,  etc.,  R. 
Co.,  4  B.  &  S.  6f,  116  BCL  66,  122 
Reprint  384. 

[a]  Congestion  of  traOo. — Under 
conflicting  evidence,  the  question 
whether  delay  of  a  shipment  was  due 
to  defendants  negligence,  or  to  an 
unavoidable  congestion  of  traffic,  was 
for  .the  Jury.  Unlonvllle  Produce  Co. 
v.  Chicago,  etc.,  R,  Co..  168  Mo.  A. 
168.  153  SW  63;  Chlnn  v.  Chicago, 
etc.,  R.  Co..  100  Mo.  A.  676,  75  SW 
376. 

[bl  Tailwa  to  proTlda  faoUitlas 
for  handling- — In  an  action  for  the 
detention  of  a  shipment  of  potatoes 
In  an  outer  yard,  the  question 
whether  the  railroad  had  done  all 
that  It  could  to  provide  facilities  In 
the  produce  yard  was  for  the  Jury, 
and  It  was  error  to  instruct  that.  If 
plaintiff  and  the  ottier  dealers  helped 
to  block  the  produce  yard  after  the 
expiration  of  the  free  days,  plaintiff 
could  not  recover.  Joynes  y,  Penn- 
sylvania  R.  Co.,  235  Pa.  232,  83  A 
1016,  AnnCasl913D  964. 

[c]  WMShmg  ■UnsMmt  ahonU  Iw 
by  through  train  — Where  a  contract 
for  a  shipment  of  cattle  was  silent  as 
to  whether  the  transportation  should 
be  by  a  through  freight  train, 
whether  under  the  circumstances  the 
transportation  should  have  been  by 
such  a  train  is  a  Question  for  the 
consideration  of  the  Jury  as  entering 
into  a  determination  of  the  ultimate 
question  of  negligent  delay  in  trans- 

Sortatlon.  St.  Louis,  etc..  R.  Co.  v. 
mith,  (Tex.  Clv.  A.)  135  SW  597. 

[d]  Failure  to  run  Sunday  trains. 
— Whether  the  fact  that  a  carrier 
does  not  run  freight  trains  on  Sun- 
day between  certain  points  in  the 
route  of  transportation  excuses  de- 
lay In  a  shipment  of  live  stock  is  a 
question  for  the  Jury.  Missouri,  etc.. 
R.  Co.  V.  Howell,  59  Tex.  Civ.  A.  250. 
253,  126  SW  899  (where  it  was  said: 
"The  defendant  had  the  right  to  show 
Its  usual  method  of  conauctlng  Its 
business:  and  then,  with  all  the  facts 
before  them.  It  would  be  for_lh 
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cimiey  of  the  excuse  which  the  carrier  makes  for 
delay,*"  is  for  the  determination  of  the  jury,  under 
proper  instructions  from  the  court."  However, 
where  the  unoontroverted  evidence  clearly  proves 
the  issue,  Uie  question  may  be  treated  as  one  of 
law  and  passed  on  by  the  court  without  any  en- 
croadiment  on  the  province  of  the  jury." 

The  ezlatatce  of  a  custom  excusing  the  carrier 
from  its  emnmon-law  duty  to  deliver  within  a 
reasonable  time  is  a  question  for  the  jury."" 

"Wliether  delay  was  the  prozimate  cause  of  the 
injtiry  complained  of  is  a  question  for  the  jury."' 

Wbether  damages  in  contemplation  of  parties. 
Whether  the  damages  sought  to  be  recovered  were 
within  the  eontranplation.  of  the  parties  at  the 
time  of  t^e  making  of  the  contract  fdr  transpor- 
tation is  a  question  for  the  jury.*"  This,  however, 
is  not  so  where  the  testimony  with  regard  to  the 


notice  given  the  carrier  is  incontrovertible  and  is 
clear  and  distinct;"  it  is  then  a  question  of  law 
for  the  court.'" 

Whether  the  negligence  of  tbe  shipper  or  his 
agent  contributed  to  the  injuiy  complained  of  is 
a  question  of  fact  for  the  jury." 

[$  441]  8.  Instructions.^^  The  rules  governing 
instructions  in  civil  actions  generally'^  apply  in 
actions  to  recover  damages  alleged  to  have  been 
caused  by  an  unreasonable  dela^  in  transportation. 
Thus  the  instructions  must  be  limited  to  the  issues 
raised  by  the  pleadings  uid  the  evidence**  and 
should  not  exclude  <from  the  jury's  consideration 
issues  which  there  is  evidence  tending  to  support." 
In  instructing  on  the  carrier's  liability  as  such, 
the  court  should  avoid  imposing  on  it  too  high  a 
degree  of  liability."   It  is  the  duty  of  the  court 


to  determine  whether  or  not  th«  de- 
lay, which  included  a  Sunday,  was 
exousable" ) . 

te]  IM3lff*nM  In  olMwlnff  wrMlE* — 
lether  an  electric  railroad  com- 
pany used  due  dillKence  in  clearing 
Its  track  of  a  wrecK  so  as  to  trans- 
port a  corpse  with  Dromptneas  is  a 
question  for  the  Jury.  Alabama  City 
etc..  E.  Co.  V.  Brady,  160  Ala.  615,  49 
8  Zbl;  Daoust  v.  Chicago,  etc.,  R.  Co., 
149  Iowa  650,  128  NW  1106,  34  LRA 

NS  es7. 

[f1  Wltethw  wreok  due  to  nn- 
arMoatile  aooUant. — ^Whether  a  car- 
rier, guilty  of  delay  tn  a  shipment  of 
stock  because  of  a  wreck  en  route, 
showed  that  the  wreck  was  the  result 
of  unavoidable  accident,  and  was 
■  therefore  not  liable  for  the  delay.  Is 
for  the  Jury.  Thompson  v.  Qulncy, 
etc.,  R.  Co..  186  Mo.  A.  404,  117  SW 
11»3. 

[g]    OTwloadlny    uiglike^In  an 

action  against  a  carrier  of  live  stock, 
whether  It  was  negligent  in  overload- 
ing an  engine.  In  view  of  the  weather 
conditions,  is  for  the  Jury.  Chicaeo 
etc..  R.  Co.  V.  Simpson,  (Wyo.)  ISl 
P  902. 

03.    See  cases  supra  note  62. 

64.  Tiller  v.  Chicago,  etc.,  R.  Co.. 
142  Iowa  309.  120  NW  672. 

65.  Perkins  v.  Cleveland,  etc.,  R, 
Co.,  183  111.  A.  681;  Sloop  v.  Wabash 
R.  Co.,  93  Mo.  A.  605,  67  SW- 966: 
St.  Louis,  etc.,  R.  Co.  v.  GunteP,  *i 
Tex.  Civ.  A.  480,  99  SW  1B2;  Nudd 
V.  Wells.  11  Wis.  407. 

[a]  Where  there  Is  no  eonlllet  in 
the  evidence  and  no  evidence  intro- 
duced to  rebut  the  excuse  for  delay, 
and  the  excuse  as  offered  is  sufficient 
In  law,  it  becomes  a  question  of  law 
for  the  court  to  determine  as  to 
whether  or  not  such  faets  excuse  the 
delay.  Perkins  v.  Cleveland,  etc.,  R. 
Co..  183  111.  A.  6S1. 

[b]  miutratloB^Evldence  in  an 
action  against  a  carrier  ts  Insufficient 
to  go  to  the  Jury  on  the  question  of 
unreasonable  or  negligent  delay  in 
the  transportation  of  a  car  of  horses, 
the  delay  of  three  hours  at  a  certain 
station  being  such  as  occurs  there  in 
all  such  shipments  while  the  train 
goes  out  on  a  branch,  the  train  being 
on  aehedule  time,  and  it  not  being 
the  duty  of  the  carrier  to  delay  a 
passenger  train  to  pick  up  and  trans- 
port the  car.  Houston,  etc..  R.  Co. 
V.  Davis,  <Tex.  Civ.  A.)  123  SW  116«. 

66.  Carr  v.  Delaware,  etc.,  R.  Co., 
81  N.  J.  U  632,  79  A  322;  Runyan  v. 
Central  R.  Co.,  64  N.  J.  L.  «?,  44  A 
985.  48  LRA  744. 

er.  Pittsburgh,  etc.,  R.  Co.  v. 
Knox,  177  Ind.  344.  9S  NB  296;  R.  K. 
Funsten  Dried  Prult.  etc,  Co.  v.  To- 
ledo, etc.,  R.  Co..  163  Ho.  A.  426,  143 
SW  839:  Russell  v.  Chicago,  etc.,  R. 
Co.,  87  Hont.  1,  94  P  488,  601;  Pecos, 
etc.,  R.  Co.  V.  Maxwell,  (Tex.  Civ. 
A.)  16<  SW  648. 

68.  Pecos,  etc.  R.  Co.  v.  Maxwell, 
(Tex.  Civ.  A.)  166  8W  648. 

ee.  Illinois  Cent.  R.  Co.  t.  John- 
son, lie  Tenn.  624.  94  SW  600. 


7a  Illinois  Cent.  R.  Co,  v.  John- 
son, 116  Tenn.  624,  94  SW  600. 

71.  Daoust  V.  Chicago,  etc.,  R. 
Co..  149  Iowa  660,  128  NW  1106,  84 
LRANS  687;  Trakas  v.  Southern  R. 
Co.,  102  S.  C.  211.  86  SE  492. 

[a]  Thus  where  a  shipment  of 
horses  had  been  in  the  cars  only 
about  five  hours  when  they  reached 
P,  and  the  shipper's  agent  could  rea- 
sonably rely  on  the  train, leaving  an- 
other station  ahead  at  which  they 
were  unloaded  for  food,  etc.,  at  stx- 
thirty  P.  M.  instead  of  seven-two 
P.  M.  on  the  next  day,  in  which  event 
the  horses  would  have  gone  to  the 
final  destination  in  less  than  the 
statutory  thirty-six  hour  limit  for 
keeping  stock  In  the  car,  it  was  a 

Juestlon  for  the,  Jury,  in  an  action 
or  damage  for  delay  in  shipment, 
whether  the  shipper's  agent  In 
charge  of  the  horses  was  negligent 
In  not  permitting  them  to  be  un- 
loaded at  P  for  food,  water,  and  rest, 
when  the  yardmaster  offered  to  un- 
load them  there.  Daoust  v.  Chicaeo, 
etc,  R.  Co.,  149  Iowa  660,  128  NW 
1106,  34  LRANS  637. 

73.  In  aotlou  for  loss  or  injury 
see  Infra  $  603. 

73.  See  Trial  [38  Cyc  1238  et  seq]. 

74.  Parsons-Applegate  Co.  v. 
Louisville,  etc..  R.  Co..  136  Mo.  A. 
494,  118  SW  101;  Nelson  v.  Chicago, 
etc,  R.  Co.,  78  Nebr.  57.  110  NW  741; 
Ft.  Worth,  etc.,  R.  Co.  v.  Morgan. 
(Tex.  Civ.  A.)  179  SW  901;  Norfolk 
Southern  R.  Co.  v.  Norfolk  Truck- 
ers' Exch.,  118  Va.  650.  88  SB  318. 

[a]  JUnstratlons.^(l>  Where  the 
petition  alleged  that  good  tomatoes 
were  depreciated  In  value  a  specified 
sum  per  crate  by  the  decline  In  the 
marbet,  that  a  specified  number  of 
crates  were  spoiled,  and  that  plain- 
tiff Incurred  expense  in  sorting  the 
same,  and  the  evidence  showed  a 
greater  damage  to  a  specified  mm)' 
oer  of  crates  than  that  pleaded,  an 
instruction  directing  the  Jury  to  as- 
sess the  damages  at  the  difference 
between  the  market  value  of  the  to- 
matoes when  delivered  and  the  mar- 
ket value  of  the  same  when  they 
would  have  been  delivered  had  no 
unreasonable  delay  occurred  was  er- 
roneous because  It  enlarged  the 
cause  of  action  pleaded.  Parsons-Ap- 
plegate Co.  v.  Louisville,  etc.,  R.  Co., 
136  Mo.  A.  494,  118  SW  101.  (2)  In 
an  action  for  unreasonable  delay  In 
the  shipment  of  live  stock,  where 
there  was  no  allegation  nor  proof  of 
contributory  negligence,  it  was 
proper  to  refuse  to  submit  such 
question  to  the  Jury.  Nelson  v.  Chi- 
cago, etc..  R.  Co.,  78  Nebr.  67.  110 
NW  741.  (8)  Where,  In  an  action  for 
delay  In  transportation  of  a  ship- 
ment of  cattle,  the  evidence  seemed 
to  show  that  statements  by  the  car- 
rier's dispatcher  were  rather  In  the 
nature  oi  information  as  to  when  a 
train  to  take  the  cattle  might  be  ex- 
pected than  a  specific  contract  to 
ship  them  on  any  particular  day,  and 
it  appeared  that  plaintiff  expected  to. 


and  subsequently  did,  sign  a  contract 
for  the  transportation  of  the  cattle, 
which  expressly  provided  that  the 
cattle  were  not  to  be  transported 
within  any  specified  time,  nor  de- 
livered at  destination  at  any  par- 
ticular hour,  nor  in  season  for  any 
particular  market,  an  instruction 
submitting  the  issue  of  a  special 
contract  to  ship  the  cattle  on  July 
21,  in  time  for  the  market  of  July  22. 
was  at  least  misleading.  Ft,  Worth, 
etc.,  R.  Co.  V,  Morgan,  (Tex.  Civ.  A.) 
179  SW  901. 

76.  Houston,  etc,  R.  Co.  v.  Mea- 
dors,  (Tex.  Civ.  A.)  169  SW  1106. 

[a]  miwtrattoiu— Where  a  ship- 
per of  live  stock  sought  recovery  for 
negligent  delay  as  well  as  mis- 
handling, a  charge  that.  If  the  ship- 
ment was  forwarded  on  the  first 
train,  there  could  be  no  recovery  Is 
erroneous,  because  disregarding  other 
negllRence.  Southern  ^insas  R,  Co. 
V.  Hughey,  (Tex.  Civ,  A.)  182  SW 
361. 

76.  Hahn  v.  St.  Louis,  etc..  R.  Co,. 
141  Mo,  A.  458,  125  SW  1186;  Plero 
V.  Southern  Ebcpresa  Co.,  103  S.  C. 
467,  88  SE  269;  AtchiSon,  etc.  R,  Co. 
V.  Word,  (Tex.  Civ.  A.)  169  SW  376. 
See  generally  cases  cited  Infra  this 
note, 

fa]  Znstnotlosa  not  obnoadoiui  to 
mle.^ —  ( 1 )  Charges  In  an  action 
against  carriers  for  damage  to  a 
shipment  of  live  stock  to  the  effect 
that  the  basis  of  the  action  ts  unnec- 
essary and  unreasonable  delay,  and 
that  when  a  railroad  company  ac- 
cepts stock  for  transportation  it  Is 
bound  to  use  ordinary  care  In  the 
handling  of  the  cars,  do  not  cast  on 
the  carriers  the  penalty  of  handlinE 
the  cattle  at  their  peril.  Atchison, 
etc.,  R.  Co.  v.  Word,  <Tex.  Civ.  A.) 
159  SW  376.  (2)  In  an  action 
against  an  express  company  for  de- 
lay in  transporting  a  shipment, 
where  the  court  charged  that  a  com- 
mon carrier  accepting  freight  for 
transportation  insures  safe  delivery 
and  is  bound  to  carry  It  according: 
to  contract,  unless  prevented  by  the 
act  of  Ood  or  the  public  enemy,  and, 
on  defendant's  counsel  auggestlnr 
that  the  express  company  dld.not  un- 
dertake to  insure  against  delay, 
charged  that  the  carrier  was  bound 
to  carry  out  Its  contract,  such 
charge  was  proper,  as  simply  mean- 
ing that  the  express  company  was 
liable  for  an  unreasonable  delur. 
Plero  V.  Southern  Express  Co.,  108 
S.  C.  467,  88  SE  269.  (3)  In  an  no- 
tion for  delay  in  transporting  live 
stock  because  of  a  wreck  on  defend- 
ant's road,  an  instruction  that  "It 
devolved  on  defendant  to  show  .  .  . 
that  said  wreck  was  unavoidable  and 
occurred  without  any  negligence  on 
the  part  of  defendant"  satlvfles  the 
rule  that  defendant  was  required 
only  to  show  that  the  wreck  was  un- 
avoidable by  the  exercise  of  reason- 
able care.  Hahn  v.  St.  Louis,  etc.. 
R.  Co,,  141  Mo.  A.  463,  461,  126  SW 
1185, 


For  later  eaMS,  developniMrts  and  changes  in  the  law  see  cumulative  Annotations,  oame  title, 
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to  instruct  the  jury  on  the  measure  of  damages;" 
merely  limiting  the  total  amount  plaintiff  may  re- 
cover," or  merely  instructing  the  jury  to  assess 
damages  without  any  direction  as  to  the  rule  by 
which  such  damages  should  be  assessed,™  is  erro- 
neous. And  an  instruction  which  authorizes  the 
recovery  as  damages  of  all  the  expense  of  handling, 
feeding,  and  watering  live  stock  in  transit  is  rever- 
sible error,  in  a  case  where  all  such  expense  as  is 
not  necessitated  by  the  delay  must  be  borne  by  the 
shipper."  In  case  of  an  interstate  shipment  of 
live  stock  which  required  two  or  more  days  to  make, 
the  court,  when  requested,  should  instruct  the  jury 
ia  relation  to  the  requirements  of  the  federal  stat- 
ute as  to  unloading  live  stock  for  restf  water^  and 
feed" 

.  442]  L  WhsX  Damages  Recoverable^^— 1.  In- 
troductory Statement  In  actions  for  damages  re- 
sulting from  wrongful  delay  in  transportation,  de- 
fendant' will  ordinarily  be  confined  to  such  dam- 
ages as  are  actually  sustained.^  Ordinarily  the 
damages  recoverable  are  such  and  only  such  as 
are  the  proximate  result  of  the  delay,  and  not  such 
as  might  have  resulted  from  it."  However,  in 
applying  this  principle  it  has  been  well  said  that 
"the  difficulty  experienced  by  the  courts  is  not  so 
much  in  the  abstract  principles,  but  in  their  appli- 
cation to  special  circumstances,  so  multiform  and 
various  in  the  transactions  of  actual  life. "  If 
during  the  negligent  delay  the  market  price  at  des- 
tination increases,  the  shipper  is  not  injured  and 
is  not  entitled  to  recover  damages.^ 

[i  443]  2.  Elements  and  Heasnre  of  Damages— 
a.   Introdnctory  Statement.    The  most  usual  ele- 


ment of  damages  for  delay  in  transportation,  and 
one  which  is  very  frequently  inaccurately  described 
as  the  measure  of  damages,  is  the  difference  be- 
tween the  market  value  of  the  goods  shipped  at  the 
time  and  the  place  the  delivery  should  have  been 
made  and  their  market  value  at  the  time  when 
delivery  was  in  fact  made."  The  shipper  is  also 
entitled  to  recover  such  other  damages  as  proxi- 
mately flow  from  the  negligent  delay,  and,  in  a 
very  considerable  number  of  cases,  interest  on  the 
value  of  the  shipment  is  allowed  during  the  time 
of  the  delay.""  From  this  is  to  be  deducted  the 
amount  of  freight.™  These  elements  will  be  con- 
sidered in  detail  in  subsequent  sections  of  this 
article,  and,  taken  together,  ordinarily  constitute 
the  measure  of  damages  for  wrongful  delay Special 
damages  which  are  sometimes  awarded  depend  on 
altogether  different  considerations  and  are  only  al- 
lowable when  the  carrier  is  notified,  at  or  before 
the  time  of  shipment,  of  the  special  circumstances 
which  require  speedy  tran^ortation.  This  matter 
is  also  considered  in  detail  in  subsequent  sections."^ 
Punitive  damages  are  recoverable  where  a  wanton 
and  willful  disregard  of  the  shipper's  rights  is 

[$  444]  b.  Ordinarily  Not  the  Valne  of  tbe 
Ooods.'^  Delay  in  delivery  of  the  goods,  even 
though  it  is  such  as  to  render  the  carrier  liable, 
does  not  constitute  conversion,"*  and  the  person  en- 
titled to  the  goods  cannot  on  that  account  refuse  to 
receive  them  and  sue  for  the  full  value.*'  Tlie 
measure  of  damages  is  not  the  value  of  the  goods, 
since  the  bailor  still  retains  the  ownership,  but  the 


77-  Chlcagfo,  etc..  R.  Co.  v.  Cheat- 
nut.  89  SW  298,  28  KyL  404;  Yazoo, 
etc.,  R.  Co.  V.  Chriatmas,  89  Miss. 
«8«.  42  S  169. 

78.  Smith  V.  Chicago,  etc.,  R.  Co., 
183  Mo.  A.  180.  170  SW  S24. 

79.  Tazoo,  etc.,  R.  Co.  v.  Christ- 
mas, 89  Miss.  686.  42  S  169. 

fa]  iBatniatlona  held  not  erron*- 
avm. — (1)  Where,  in  an  action  against 
a  carrier  for  delay  In  transporting 
live  stock,  the  right  to  recover  waa 

Eredlcated  on  the  fact  that  there  had 
een  an  unreasonable  delay,  an  In- 
struction authorizing  as  damages  an 
award  of  the  dlfCerence  between  the 
value  of  the  live  stock  In  the  condi- 
tion that  it  was  in  when  delivered 
and  the  value  had  It  been  delivered 
"without  delay"  was  not  objection- 
able for  falling  to  use  the  word  "un- 
reasonable" before  the  words  "with- 
out delay."  Farmers'  Bank  v,  St. 
I.OUIB.  etc.,  R.  Co.,  119  Mo.  A.  1.  9D 
SW  286.  <2>  And  an  Instruction,  in 
an  action  for  delay  In  transporting 
live  stock,  which  limits  the  recovery 
to  damages  resulting  from  loss  by 
shrinkage  and  loss  of  a  better  mar- 
ker Is  not  Inconsistent  with  an  In- 
struction denying  a  right  to  recover 
for  cattle  Injured  in  the  transporta- 
tion. Farmers'  Bank  v.  St.  Louis, 
etc.  R.  Co..  119  Mo.  A.  1,  96  SW 
286. 

80.  St.  liOuts,  etc.,  R.  Co.  v.  Cox, 
40  Okl.  258,  138  F  144. 

81.  International,  etc..  R.  Co.  v. 
Lan*a.  (Tel.  Civ.  A.)  18S  SW  384; 
Pecos,  etc.,  R.  Co.  v.  Jaram.  (Tex. 
Civ.  A.)_13a  SW  1131. 

[a]  SMSon  for  mla^This  ia  be- 
cause the  time  necessarily  lost  dur- 
ing the  stop  in  compliance  with  the 
statutory  requirement  should  not  be 
Included  In  the  Jury's  computation 
of  tbe  negligent  delay.  St.  Louis, 
etc.  R.  Co.  V-  Carlisle,  34  Tex.  Civ. 
A.  268,  78  SW  663. 

82.  Xn  aettou  for  loss  or  IbJuvt 
s^e  infra  SS  605-623. 

83.  Idaho  Sheep  Co.  v.  Oregon 
Short  Line  R.  Co..  188  111.  A.  591 
(holding  that,  where  a  carrier  Is  lia- 
ble for  damage  to  live  stock  caused 
by  delay  In  shipment,  yet  the  car- 


rier Is  entitled  to  the  benefit  of  any 
reduction  of  the  actual  loss  to  the 
shipper  resulting  from  steps  to  that 
end  taken  by  the  carrier) - 

84.  Ala. — Southern  R.  Co.  v. 
Moody,  161  Ala.  374,  44  S  94;  Ala- 
bama Great  Southern  R.  Co.  v.  Grab- 
felder,  83  Ala.  200,  S  S  482. 

Ark. — Chicago,  etc.,  R.  Co.  v. 
Miles.  92  Ark.  679.  123  SW  776,  124 
SW  1043. 

Iowa. — Wisecarver  v,  Chicago,  etc., 
R.  Co.,  141  Iowa  121,  119  NW  632. 

Miss. — Parish  v.  Tazoo.  etc.,  R. 
Co.,  103  Mlas.  988,  60  8  922:  Vlcks- 
burg.  etc,  R.  Co.  t.  Ragsdale,  46 
Miss.  458. 

Nebr. — Hunt  v.  -Chicago,  etc,  R. 
Co.,  95  Nebr.  746,  146  NW  986. 

N.  C. — Davidson  Dev.  Co.  v.  South- 
ern R.  Co..  147  N.  C.  603.  61  SB  881. 

Okl. — Choctaw,  etc.  R.  Co.  v.  Ja- 
coh!i,  16  Okl.  493,  82  P  602. 

Tex. — Pt.  Worth,  etc,  R.  Co.  v. 
James.  99  Tex.  Civ,  A.  409,  97  SW 
730. 

[a1  Thw  the  damages  recoverable 
for  Injury  to  a.  shipment  of  horses 
are  such  as  may  fairly  and  reason- 
ably be  considered  as  arising  natur- 
ally, or  such  as  may  reasonably 
be  supDOSc-d  to  have  bppn  In 
contemplation  when  the  shipment 
contract  was  made.  Hunt  v.  Chi- 
cago, etc  .  R.  Co.,  95  Nebr.  746.  146 
NW  986. 

[b]  Damages  an  oonsldered  nat- 
ural and  probable  only  w^en  they 
may  reasonably  be  supi>osed  to  have 
been  in  the  contemplation  of  the 
parties  at  the  time  the  contract  was 
made.  Davidson  Dev.  Co.  v.  South- 
ern R.  Co..  147  N.  C.  603,  61  SK  381. 

85.  Vlcksburg.  etc.,  R.  Co.  v. 
Ragsdale.  46  Miss.  458.  484. 

86.  Stevens  v.  St.  Louis  South- 
western R.  Co.,  (Tex.  Civ.  A.)  178 
3W  810. 

87.  See  supra  |  442. 
See  infra  S  463. 


69. 
90. 
91. 
92. 
83. 


See  Infra 
See  Infra 
See  Infra 
See  infra 


Abandonment ; 


463. 
I  444  et  seq. 
3  456-470. 
45S. 


On  account  of  injury  sea  Infra  |  621. 


On  refusal  of  carrier  to  comply  with 
transportation  contract  see  supra 
I  65. 

94.  See  supra  I  890. 

95.  U.  S. — Buaton  v.  Pennsylvania 
R.  Co.,  116  Fed.  236  [aff  119  Fed.  808, 
56  CCA  3201. 

Ala. — Southern  R.  Co.  v.  Langley, 
184  Ala.  624,  529,  63  S  646  [cit  C^c]; 
Southern  R.  Co.  v.  Moody.  169  Ala. 
292.  294.  E3  S  1016  [cIt  Cycl;  Central 
of  Qeorgia  R.  Co.  v,  Montmotlen.  146 
Ala.  468.  39  S  820.  117  AmSR  58. 

Ark.— Wells  v.  Harwell,  110  Ark. 
81,  160  SW  868;  Chicago,  etc.  R.  Co. 
V.  Neusch.  99  Ark.  668,  139  SW  679: 
Chicago,  etc.,  R.  Co,  v.  Pfeifer,  90 
Ark.  624,  119  SW  949,  21  LRANS 
1107;  St.  Louis,  etc.,  R.  Co.  v.  Mud- 
ford.  44  Ark.  439. 

Cal. — Pereira  v.  Central  Pac.  R. 
Co..  68  Cal.  92,  4  P  989. 

111. — Jackson  v.  New  York  Cent., 
etc,  R.  Co.,  167  111.  A.  461;  St.  Louis 
Merchants  Bridge  Terminal  R.  Co.  v. 
Tassey,  182  111.  A,  339;  liOtrfflVllle, 
etc.,  R.  Co.  v.  Hellprin,  95  111.  A.  402. 

Ind. —  Adams  Express  Co.  v.  Dar- 
nell, 31  Ind.  20.  99  AmD  662;  Cleve- 
land, etc..  R.  Co.  V.  Heath,  22  Ind.  A. 
47.  63  NB  198. 

Iowa. — Clark  v.  American  Express 
Co..  130  Iowa  254.  106  NW  649. 

Ky. — Chesapeake,  etc.,  R.  Co.  v. 
Saufsbury.  126  Ky.  179.  103  SW  254, 
31  KyL  624,  12  LRANS  431. 

Mass. — Pox  V.  Boston,  etc.,  R.  Co., 
148  Mass.  220.  19  NE  222,  1  LRA  702. 

Mich. — Michigan  Cent.  R.  Co.  v. 
Burrows.  33  Mich.  6. 

Miss. — New  Orleans,  etc,  R,  Oo.  V. 
Tyson.  46  Miss.  729. 

Mo. — Spalding  v.  Chicago,  etc,  R. 
Co..  101  Mo.  A.  226,  73  SW  274. 

N.  H.— Hftckett  V.  B.  C.  &  M.  C.  R. 
Co..  86  N.  H.  390. 

N.  J. — Hlggins  V.  IT.  S.  Express 
Co..  83  N.  J.  L.  398.  85  A  450. 

N.  Y.— Scovill  V.  nrlfflth.  12  N.  T. 
609;  Brlgga  v.  New  York  Cent.,  etc., 
R.  Co..  28  Barb.  616;  Pishman  v. 
Piatt.  90  NTS  354. 

Okl. — St.  Louis,  etc..  R.  Co.  v. 
Dreyfus.  37  Okl.  492,  132  P  491.  - 

S.  C. — Poore  V.  Southern  Express 
Co.,  101  S.  C.  604,  99  9]J.9«1iock 
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loBS  proximately  caused  by  the  delay.""  The  car- 
rier's liability  is  to  compensate  for  the  damages 
growing  out  of  the  delay,  and  not  for  loss;"  and 
the  remedy  of  the  party  entitled  to  the  goods  is  to 
sue  for  the  damages  he  has  sustained  by  reason  of 
the  delay.^  The  rule  proceeds  on  the  theory  that 
a  party  injured  by  the  breach  of  a  contract  by 
another  should  take  all  reasonable  steps  to  mini- 
mize the  damage  he  will  sufFer.™  The  length  of 
the  delay  does  not  in  any  way  affect  the  operation 
of  the  rule.^  So  the  fact  that  the  owner  of  the 
goods  has  been  obliged  to  buy  other  like  goods  does 
not  affect  the  rale  be  should  accept  the  goods  and 
sue  for  the  damages  caused  by  the  delay.'  The 


rule  is  not  abrogated  by  a  statute  making  the  car- 
rier liable  for  loss  or  damage  to  goods  and  to  a 
penalty  for  failure  to  adjust  the  claim  therefor 
within  a  time  limited.* 

A  stipulation  for  a  stun  per  day  as  damages  for 
delay  does  not  apply  to  injury  to  the  goods  due 
to  delay." 

In  case  of  damage  to  a  part  of  the  goods  only 
by  delay  there  can  be  recovery  only  for  such  partial 
damage.* 

An  exception  to  the  rule  occurs  where  because  of 
unreasonable  delay  the  goods  become  valueless,  or 
in  other  words,  where  the  delay  has  caused  what 
is  equivalent  to  a  total  loss,  to  the  owner.*  Under 


V.  Charleston,  etc.,  K.  Co.,  82  S.  C. 
376,  64  SE  284:  Cousar  Mercantile  Co. 
V.  Southern  R.  Co..  82  S.  C.  307,  64 
SE  391:  Nettles  V.  South  Carolina  R. 
Co..  41  S.  C.  U  190.  63  Ami*  409: 
Shaw  V.  South  Carolina  R.  Co.,  39 
S.  C.  L,.  462,  57  AmD  768.  See  also 
McGrath  V.  Charlew'on.  etc...  K.  c:o., 
91  S.  C.  662,  7B  SE  44.  42  LRANS  782, 
AnnCasl914A  64  and  note. 

Tenn. — Illinois  Cent.  R.  Co.  v. 
Johnson.  116  Tenn.  624,  94  SW  600; 
Louisville,  etc.,  R.  Co.  v.  Campbell, 
7  Heisk.  253. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Wor- 
tham,  (Civ.  A.)  164  SW  1071;  Gulf, 
etc..  It.  Co.  V.  Somerville  Mercantile 
Agency.  (Civ.  A.)  104  SW  1072; 
St.  LoulB  Southwestern  R.  Co.  v. 
Tyler  Coffin  Co.,  (Civ.  A.)  81  SW 
826;  St.  iMuis  Southwestern  R,  Co.  v. 
Cates,  16  Tex.  Civ.  A.  13B,  38  SW 
64S;  Baumbach  v.  Gulf,  etc.,  R.  Co.. 

4  Tex.  Civ.  A,  650,  23  SW  693;  Gulf, 
etc.,  R.  Co.  V.  Jackson.  4  Tex.  A.  Civ. 
Cas.  S  47,  15  SW  128:  Galveston,  etc.. 
R.  Co.  v.  Watson,  1  T«x.  A.  Civ.  Cas. 

5  813. 

Wash. — Beedy  v.  Pacey,  22  Wash. 
94.  60  P  56. 

W.  Va. — Ryland  v.  Chesapeake, 
etc.,  R.  Co..  56  W.  Va.  181,  46  SE 
923. 

Ont. — Gauhan  v.  St.  Ifawrence,  etc.. 
R.  Co.,  3  Ont.  A.  892. 

"The  SDods,  though  delayed  In 
transportation,  still  belong  to  the 
plalntltT,  and  he  could  not  abandon 
them  and  throw  upon  the  carrier  lia- 
bility as  for  their  total  loss  or  de- 
struction." Bullock  V.  Charleston, 
etc..  R.  Co.,  82  S.  C.  376.  377,  64  SE 
284. 

[a]  miuitnktloiuiv~(l>  Where  a 
connecting  carrier.  Instead  of  deliver- 
ing a  shipment  of  cotton  to  the 
next  carrier  In  line  under  the  bill 
of  lading  as  It  should  have  done, 
stored  It  in  a  warehouse  subject  to 
the  owner's  order,  the  measure  of  Its 
liability  Is  the  damage  resulting  to 
the  owner  from  its  failure  to  for- 
ward the  cotton  when  it  should  have 
done  so,  and  it  cannot  be  held  liable 
for  the  value  of  the  cotton,  as  for  a 
conversion.  Buston  v,  Pennsylvania 
R.  Co.,  116  Fed.  286  {aft  119  Fed.  808, 
66  CCA  3201.  (2)  Where  goods,  mia- 
aent  because  of  a  mistake  In  billing, 
did  not  arrive  In  time  to  enable  the 
shipper  to  complete  a  contract  of 
sale,  but  were  brought  back  as  soon 
as  possible  and  tendered  to  the  shlp- 

fier,  there  was  no  "conversion"  mafc- 
ng  the  carrier  liable  for  the  value 
of  the  goods.  Gulf,  etc.,  R.  Co.  v. 
Blalock.  (Tex.  Civ.  A.)  162  SW  1009. 
(3)  The  plaintirt.  at  Guelph.  sold  to 
B  St  Co.  at  Ottawa.  66  barrels  of 
pork  and  shipped  tt  by  the  Great 
western  Railway  Company.  the 
shipping  receipt  acknowledging  the 
receipt  of  the  same  addressed  to 
plaintiff's  order  at  Prescott.  and  to 
notify  B  &  Co.  at  Ottawa.  The  pork 
was  carried  by  the  Great  Western 
Railway  and  steamer  Passport  to 
Prescott.  her  manifest  showing  a  de- 
livery there  into  defendants'  charge, 
and  stating  that  plalntlR  was  owner, 
and  that  B  A  Co.  were  to  be  noti- 
fied. B  &  Co.  were  lanr«  dealers  in 
Ottawa,  and  all  goods  for  them,  or 
In  which  they  appeared  interested 


were,  by  arrangement  with  defend- 
ants, sent  on  to  Ottawa.  This  pork 
was  accordingly  sent  on  and  in- 
spected by  B  &  Co.  who  refused  to 
aciept  it.  I'lalntlfT  who  was  fully 
aware  of  all  that  had  occurred,  and 
that  the  pork  was  at  Ottawa,  swore 
that  he  demanded  the  pork  from  de- 
fendants' agent  at  Prescott;  but 
there  was  no  evidence  of  a  refusal, 
and  it  appeared  that  plaintiff  at  the 
same  time  requested  the  agent  to 
try  and  get  B  &  Co.  to  accept  It. 
Before  the  action  was  brought,  de- 
fendants offered  plaintiff  his  pork  at 
Prescott.  It  was  held  that  the 
asportation  of  the  pork  to  Ottawa 
did  not  constitute  a  conversion. 
Gauhan  v.  St.  Lawrence,  etc.,  R.  Co., 
3  Ont.  A.  392.  (4>  Where  a  railroad 
company  by  mistake  delivered  goods 
consigned  to  plaintiff  to  another,  but 
recovered  them  within  a  day,  and 
tendered  them  to  plaintiff  within 
three  days,  there  was  no  conversion. 
Gulf.  etc.  R.  Co.  V.  Wortham,  (Tex- 
Civ.  A.)  154  SW  1071. 

[b]  Omxtin  not  a  tort-feasor^— A 
consignee  by  declining  to  receive  a 
delayed  shipment  from  the  carrier 
cannot  convert  the  carrier  into  a 
tort-feasor  and  hold  It  liable  in 
trover  for  the  value  of  the  property.' 
Illinois  Cent  R.  Co.  v.  Johnson,  116 
Tenn.  624,  94  SW  600. 

[c]  The  mere  fact  that  the  owner 
has  refused  to  receive  the  goods 
does  not  bar  hie  right  to  recover 
damages.  St.  Louis,  etc.,  R.  Co.  v. 
Cumble,  101  Ark.  172,  141  SW  939. 

96.  The  Caledonia,  167  U.  S.  124, 
15  set  637,  39  L.  ed.  644;  Fox  v. 
Boston,  etc.,  R.  Co.,  148  Mass.  220. 
19  NE  222,  1  LRA  702;  Higglns  v. 
U.  S.  Express  Co..  83  N.  J.  L.  398, 
86  A  460;  ScovlU  v.  Grlfflth,  12  N.  T. 
609.  See  also  supra  !  442. 

97.  Moody  V.  Southern  R.  Co.,  79 
S.  C.  297.  60  SE  711. 

98.  Southern  Express  Co.  v. 
Hanaw,  134  Ga.  445,  67  SE  944.  137 
AmSR  227;  Ryand  v.  Chesapeake, 
etc.,  R.  Co.,  66  W.  Va.  181.  42  SE 
928;  and  cases  supra  note  96. 

99.  New  Orleans,  etc.,  R.  Co.  v. 
Tyson,  46  Miss.  729;  Brown  v.  Weir, 
96  App.  Dlv.  78,  88  NTS  479;  St. 
Louis,  etc.,  R.  Co.  v.  Dreyfus.  37 
Okl.  492,  132  P  491?  Nettles  v.  South 
Carolina  R.  Co.,  41  S.  C.  L.  190,  62 
AmD  409. 

1.  Higglns  V.  U.  S.  Express  Co.. 
83  N.  J.  L.  398.  85  A  460;  Block  V. 
U.  S.  Expres.s  Co..  75  N.  J.  L.  455,  68 
A  173;  Moody  v.  Southern  R.  Co., 
79  S.  C.  297.  60  SE  711;  Ryland  v. 
Chesapeake,  etc.,  R.  Co.,  65  W.  Va. 
181,  46  SE  923. 

[a]  Tlras  (1)  where  flour  was 
shipped  on  Febr.  12.  1906.  and  there- 
after remained  in  the  possession  of 
a  railroad  company  until  July  1. 
when  it  was  found  and  tendered  to 
plaintiff,  plaintiff  was  bound  to  re- 
ceive the  flour  when  tendered  not- 
withstanding the  delay.  Moody  v. 
Southern  R.  Co..  79  S  C.  297,  60  SE 
711.  (2)  Plaintiff  shipped  goods  by 
express  and  the  company  carried  the 
goods  to  the  consignee  who  refused 
to  receive  them;  whereupon  the  com- 

Sany  placed  them  in  their  "on  hand 
apartment,"  and  notified  the  con- 
signee that  they  were  at  the  owner's 


risk,  but  failed  to  notify  the  con- 
signor. Six  months  thereafter  the 
consignor,  on  inquiry,  was  informed 
that  the  goods  were  so  held.  With- 
out making  any  demand  he  sued  for 
failure  to  deliver  the  goods.  At  the 
trial  the  express  company  tendered 
the  goods.  It  was  held  that  a  ver- 
dict for  the  full  value  of  the  goods 
must  be  set  aside.  Block  v.  u.  S. 
Express  Co.,  76  N.  J.  L.  466,  68  A 
173. 

8.  Chicago,  etc.,  R.  Co.  v.  Pfelfter. 
90  Ark.  624,  119  SW  642.  22  LRANS 
1107;  Illinois  Cent.  R.  Co.  v.  John- 
son, 116  Tenn.  624,  94  SW  600. 

[a]  Thus  where  a  consignee  of 
materials  and  appliances  for  the 
drilling  of  a  well  was  compelled  to 
purchase  new  materials  because  ot 
the  carrier's  delay  In  delivering  the 
materials  shipped,  and  on  tender  of 
delivery  the  consignee  refused  to  re- 
ceive the  delayed  shipment,  he  could 
not  recover  the  difference  between 
the  rejected  materials  and  the 
amount  paid  for  the  new.  Illinois 
Cent.  R.  Co.  v.  Johnson.  116  Tenn. 
624,  94  SW  COO. 

3.  Chicago,  etc..  R.  Co.  v.  Pfelffer, 
90  Ark.  624,  119  SW  642,  22  LRANS 
1107. 

4.  Bullock  V.  Charleston,  etc.,  R. 
Co..  82  S.  C.  375,  64  SE  234;  Cousar 
Mercantile  Co.  v.  Southern  R.  Co., 
82  S.  C.  307,  64  SE  391;  Moody  v- 
Southern  R.  Co.,  79  S.  C.  297.  60  SE 
711. 

6.  Harmony  v.  Bingham,  12  N.  T, 
99,  62  AmD  142;  Place  v.  Union  Ex- 
press Co.,  2  Hilt.  (N.  T.)  19. 

6.  SL  Louis,  etc.,  R.  Co.  v.  Cates. 
15  Tex.  Civ.  A.  136.  38  SW  648. 

7.  Ga. — Southern  R.  Co.  v.  Ameri- 
can Express  Co..  (A.)  86  SE  933 : 
Southern  Express  Co.  v.  Briggs.  I 
Ga.  A.  294.  67  SE  1066. 

N.  Y. — Baumann  v.  Now  York,  etc., 
R.  Co..  36  Misc.  223,  71  NYS  632. 

N.  C. — Lambert-Murray  Co.  v. 
Southern  Express  Co.,  146  N.  C.  321. 
69  SE  991. 

Okl. — St.  Louis,  etc.,  R.  Co.  v. 
Dreyfus,  37  Okl.  492,  132  P  491. 

Eng. — Schulze  v.  Great  Elastern  R. 
Co..  19  Q.  B.  D.  30. 

And  see  Cincinnati,  etc.,  R.  Co.  v. 
Stout,  90  SW  268,  28  KyL  714  (hold- 
ing that,  where  after  freight  had 
been  delivered  to  a  connecting  car- 
rier it  was  permitted  to  remain  in 
its  possession  for  nearly  a  year,  dur- 
ing which  time  the  box  was  broken 
Into  and  many  of  the  articles  de- 
faced, damaged,  and  some  of  them 
destroyed,  the  shipper  was  not  re- 
quired to  accept  a  tender  of  a  re- 
turn of  the  goods). 

Compare  Baumbach  v.  Gulf,  etc, 
R.  Co.,  4  Tex.  Civ.  A.  660,  23  SW  69S 
(holding  that  the  general  rule  is  not 
affected  by  the  fact  that  at  the  time 
the  goods  were  tendered  the  parbr 
entitled  to  them  had  no  use  for  them). 

[a]  XUnstratlons. — (i)  Where 
watermelon  seeds  are  delayed  In 
shipment  so  long  that  the  owner 
cannot  use  them  for  the  purpose  he 
had  intended,  namely,  for  the  pur- 
pose of  planting  the  same  that  sea- 
son, he  is  entitled  to  recover  their 
full  value.  Southern  Express  Co.  v. 
Brig^  1  Ga.  A.  294.  67  SB  1066. 
(2)    where   a   carrier   of  summer 
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these  eireamstanMS  a  recovery  of  the  full  value 
of  the  goods  when  and  where  they  should  have 
been  deuvered  ia  proper.'  Also  it  has  been  held 
that  a  consignee  of  goods  which  are  of  little  or 
trifling-  value  and  unsalable  may  refuse  to  aee^t 
them  when  tendered  after  a  n^ligent  delay  in 
transportation  thereof,  and  may  recover  damages 
and  the  statutoTy  penalty  for  failure  to  adjust  and 
piy  the  claim  within  the  statutory  time  after  filing 
thereof* 


446]  c.  Dttpredatiaa  in  Market  Valiw— (1) 
Statonent  of*  Bole.  For  unreasonable  delay  in  the 
transportation  of  nearly  all  classes  of  goods  the 
shipper  is  entitled  to  recover  the  difEerence  between 
the  market  value  of  the  goods  at  the  time  and  place 
at  which  delivery  should  have  been  made,  and  their 
market  value  when  deUvery  was  actually  made.^°  In 
the  nature  of  things,  such  damage,  it  is  said,  is 
deemed  to  have  been  within  the  contemplation  of 
the  parties  at  the  time  the  contract  was  made,  as 


?:oods  delivered  to  it  ott  July  10 
Liled  to  deliver  them  in  New  York 
until  AiiBUSt  8,  tbe  season  for  %  sale 
of  which  waa  then  over,  and  the  con- 
signee refused  to  accept  them,  he 
may  recover  the  whole  value  of  the 

foods,  they  having  become  worthless 
rom  negligent  exposure  to  moisture. 
Baumann  v.  New  York,  etc.,  R.  Co., 
35   Misc.   223,   71    NYS   632.     (3>  A 

Sarcel  of  samples  waa  delivered  to 
efendants.  a  railway  company,  to 
be  forwarded  to  plalntllTs.  By  the 
negligence  of  defendants  who  had 
notice  that  the  parcel  contained 
samples,  it  was  delayed  on  the  way 
until  the  season  at  which  the 
samples  could  be  used  for  procuring 
orders  had  elapsed,  and  they  had  in 
consequence  become  valueless.  Plain- 
tiffs could  not  have  procured  similar 
samples  In  the  market.  In  an  action 
for  the  nondelivery  within  a  reason- 
able time  It  was  held  that  plaintiffs 
were  entitled  to  recover  as  damages 
tbe  value  to  them  of  the  samples  at 
the  tUne  when  they  should  have 
been  delivered.  Schulze  v-  Great 
Eastern  R.  Co.,  19  Q.  B.  D.  30.  (4) 
Where,  owing  to  the  failure  of  an 
express  company  to  deliver  a  box 
containing  souvenirs,  suitable  for 
«a1e  only  In  the  city  to  which  sent, 
within  a  reasonable  time,  they  were 
without  market  value,  the  measure 
of  damages  was  the  market  value  of 
the  souvenirs  when  shipped,  although 
the  express  company  was  not  in- 
formed of  the  contents  of  the  box. 
Lamhert-Murray  Co.  Southern  £x- 
press  Co.,  146  N.  C.  S21,  69  SB  »91. 

8.  Sonthern  Elxpreas  Oo.  v. 
Brlggs,  1  Oa.  A.  194,  67  SE  1066, 
And  see  cases  sapra  note  T. 

9.  Poare  v.  Southern  Elxpress  Co., 
101  S.  C.  S04,  86  SE  21. 

10.  tJ.  S. — ^The  TelejKFaph  v.  Gor- 
don, 14  Wall.  2E8,  L.  ed.  SO?; 
Petersen  v.  Case,  21  Fed.  885:  Milne 
V.  Douglass,  17  Fed.  482,  6  McCrary 
318;  Busaey  v.  Memphis,  etc.,  R.  Co., 
11  Fed.  330,  4  McCrary  4DS;  The 
Oolden  Rule.  9  Fed,  334;  Page  v. 
Hunro.  IS  F.  Caa.  No.  10.666,  Holmea 
332;  Rowe  v.  The  City  of  DubUn,  20 
F.  Cas.  No.  12.094,  1  Ben.  46. 

Ala.— Louisville  R.  Co.  v.  Cheat- 
wood.  (AO  68  S  T£0. 

Ark. — Crutcher  v.  Choctaw,  etc.. 
R.  Co..  74  Ark.  3SS,  86  SW  770;  St. 
Loula,  etc..  R.  Co.  v,  CooUdge.  73 
Ark.  Il2,  8S  SW  SS3.  108  AmSR  21, 
t7  LRA  ES6,  S  AnnCas  682;  Murrell 
T.  Pacific  Express  Co.,  E4  Ark,  22.  14 
SW  109S.  26  AmSR  17;  St.  Louis, 
etc..  R.  Co.  T.  Mudford,  48  Ark.  602. 
3  SW  814;  St.  Louis,  etc.,  R.  Co.  v. 
Phelpa,  46  Ark.  486. 

CaY.— Hart  v.  Spalding.  1  Cal.  213; 
Ringgold  V.  Haven,  1  Cal.  108. 

Del. — McHenry  v.  Philadelphia, 
etc.,  R.  Co.,  4  Del.  448. 

Oa- — Western,  etc.,  R.  Co.  v.  Sum- 
merour,  139  Ga.  545,  77  SB  602; 
Southern  Express  Co.  v.  Hanaw,  134 
Ga.  445,  67  SE  944,  137  AmSR  227; 
Roodin  V.  Southern  R.  Co..  125  Ga. 
830.  54  SE  720,  6  LRANS  1054.  5 
AnnCas  578;  East  Tennessee,  etc..  R. 
Oo.  v.  Johnson,  85  Ga.  497,  11  SE 
Atlantic,  etc.,  R.  Co.  v.  Texas 
Orate  Co..  81  Ga.  602,  9  SE  600; 
Skellle  V.  Central  R..  etc..  Co.,  81  Ga. 
S«,  6  SE  811:  I-amb  v.  Moor,  17  Ga. 
A.  549.  87  SE  837;  Southern  Express 
On.  V.  Brlggs,  1  Ga.  A.  294,  57  SE 
1066. 

Hi. — Chicago,  etc.,  R.  Co.  V.  Stan- 
bro,  87  111.  195;  Chicago,  etc.,  R.  Co, 
V.  Dickinson.  74  111.  249;  Illinois 
Cent.  R,  Co.  v.  Cobb,  72  111.  148:  Illi- 
Qoifl  Cent  R.  Co.  v.  McClellan.  64  111. 


68,  6  AmR  83;  Galena,  etc..  R.  Co.  v. 
Rae,  18  111.  488,  68  AmD  574;  Sanga- 
mon, etc..  B.  Co.  V.  Henry,  14  111. 
166;  Idaho  Sheep  Co.  v.  Oregon  Short 
Line  R.  Co..  188  111.  A,  591;  McPad- 
den  V.  Union  Stockyards,  etc.,  Co.. 
185  111.  A.  94;  Jackson  v.  New  York 
Cent.,  etc.,  R.  Co,  167  111.  A.  461; 
McCabe  v.  Atchison,  etc.,  R.  Co.,  164 
111.  A.  380;  Ruddell  v.  Baltimore,  etc., 
R.  Co.,  152  111.  A.  218;  Buston  V. 
Erie  R.  Co ,  147  111.  A.  594:  Chicago, 
etc.,  R.  Co.  V.  Igo.  130  111.  A  373 
(live  stock);  Wabash  R.  Co.  v.  Pos- 
ter. 127  111.  A.  201;  Louisville,  etc., 
R.  Co.  V.  Heilprin,  95  111.  A.  402. 

Ind. — Pittsburgh,  etc.,  R.  Co.  v. 
Knox.  177  Ind.  344,  98  NE  296;  Pitts- 
burgh, etc..  R.  Co.  V.  Morton,  61  Ind. 
539.  28  AmR  682;  Michigan  Southern, 
etc.,  R.  Co.  V.  Caster,  13  Ind.  164; 
Pittsburgh,  etc.,  R.  Co.  v.  Wood,  45 
Ind.  A.  1,  84  NE  1009,  88  NB  709. 

Ind.  T. — Missouri,  etc.,  R.  Co.  v. 
Truskett,  2  Ind.  T.  633,  63  SW  444 
(live  stock). 

Iowa. — McManus  v.  Chicago  Great 
Western  R.  Co.,  156  Iowa  359,  136 
NW  769  (live  stock);  Clark  v.  Ameri- 
can Express  Co.,  130  Iowa  254,  106 
NW  642;  Hudson  v.  Northern  Pac. 
R.  Co.,  92  Iowa  231,  GO  NW  608,  64 
AmSR  550;  Bridgman  v.  The  Emily, 
18  Iowa  509. 

Kan. — Missouri,  etc.,  R.  Co.  v-  Fry. 
79  Kan.  21,  98  P  205;  Missouri,  etc., 
R.  CO.  V.  Fry,  74  Kan.  546,  87  P  754; 
Kansas  Pac.  R.  Co.  v.  Reynolds,  8 
Kan.  623:  Missouri  Pac.  R.  Co.  \. 
McOrath,  3  Kan.  A.  220,  44  P  39. 

Ky.— Illinois  Cent.  R.  Cb.  v.  Hop- 
klnsvllle  Canning  Co.,  132  Ky.  6n, 
116  SW  768;  Southern  R.  Co.  v. 
GrAddy,  109  SW  881,  33  KyL  183 
(horses) ;  Illtnola  Cent.  R  Co.  v.  Nel- 
son, 97  SW  757,  30  KyL  114;  Cincin- 
nati, etc.,  R.  Co.  V.  Pendleton,  96  SW 
434.  29  KyL  721;  Newport  News,  etc.. 
R.  Co.  V.  Mercer,  96  Ky.  475,  29  SW 
301.  16  KyL  666;  Louisville,  etc.,  R. 
Co.  V.  Smith,  14  KyL  814:  Newport 
News,  etc,  R,  Co.  v.  Reed,  10  KyL 
1020;  Albrecht  V.  Louisville,  etc.,  R. 
Co.,  10  KyL  449. 

La- — Lowery  y.  Young,  1  I^a.  232. 

Me. — Dunham  v.  Boston,  etc.,  R. 
Co.,  70  Me.  164,  85  AmR  314;  Weston 
v.  Grand  Trunk  R.  Co..  64  Me.  376, 
92  AmD  S62, 

Md.— Philadelphia,  etc.,  R.  Co,  v. 
Dlffendal,  109  Md.  494,  78  A  198; 
Baltimore,  etc.,  R.  Co,  v.  Whitehill, 
104  Md.  296,  64  A  1033. 

Mass. — Fox  V.  Boston,  etc..  R.  Ck>., 
148  Mass.  220,  19  NB  222,  1  LRA 
702;  Scott  V.  Boston,  etc..  SS.  Co.. 
106  Mass.  468:  Cutting  V.  Grand 
Trunk  R.  Co.,  13  Allen  381;  Smith  v. 
New  Haven,  etc.,  R.  Co..  12  Allen 
631,  90  AmD  166;  Spring  v.  Haskell, 
4  Allen  112;  Ingledew  v.  Northern  R. 
Co..  7  Gray  86. 

Mich. — Lyons  V.  Grand  Trunk  R. 
Co..  185  Mich.  417,  162  NW  88; 
Houaemann  v.  Merchants*  Dispatch 
Tranap.  Co..  104  Mltih.  300.  62  NW 
290:  Ward's  Cent.,  etc..  Lake  Co.  v. 
Elklns.  34  Mich.  439,  22  AmR  644; 
SIsson  V.  Cleveland,  etc.,  R.  Co.,  14 
Mich.  489^0  AmD  252, 

Minn. — -whalon  v.  Aldrich.  8  Minn. 
346. 

Miss. — Yazoo,  etc.,  R,  Co.  v.  Arm- 
strong, 71  S  905  (live  Stock);  South- 
ern Pac.  R.  Co.  V.  Lyon,  107  Miss. 
777,  66  S  209;  New  Orleans,  etc.,  R. 
Co.  V.  Tyson.  46  Miss,  729;  Vlcks- 
burg,  etc.,  R.  Co.  v.  Ragadale,  46 
Miss.  468. 

Mo. — Glascock  v.  Chicago,  etc.,  R. 
Co.,  69  Mo.  589;  Sturgeon  v.  St. 
Louis,  etc.,  R.  Co.,  66  Mo.  569;  Ran- 


kin V.  Paciac  R.  Co.,  66  Mo.  167: 
Faulkner  v.  South  Pac.  R.  Co.,  61 
Mo.  311;  Smith  v.  Chicaeo.  etc.,  R. 
Co..  183  Mo.  A.  180,  170  SW  324 
(turkeys);  Bennett  v.  Chicago,  etc., 
R.  Co.,  161  Mo.  A.  293,  131  SW  770 
(live  stock);  Cowherd  v.  St,  Louis, 
etc.,  R.  Co.,  161  Mo.  A.  1,  131  SW 
755;  Dawson  v.  Qulncy,  etc.,  R,  Co., 
138  Mo.  A.  366,  122  SW  33S  (live 
stock);  Sloop  V.  Wabash  R.  Co.,  93 
Mo.  A.  605,  67  SW  956  (live  stock); 
Perry  v.  Chicago,  etc..  R.  Co.,  89  Mo. 
A.  49 ;  D,  Klass  Commission  Co.  v. 
Wabash  R.  Co.,  80  Mo.  A.  164;  Gann 
V.  Chicago,  etCy  R.  Co.,  72  Mo.  A.  34 
(live  stock);  Wilson  v.  Missouri  Pac. 
R.  Co..  66  Mo.  A.  388;  Gelvln  V.  Kan- 
san  City,  etc.,  R.  Co.,  21  Mo.  A.  273; 
Armstrong  v.  Missouri  Pac.  R.  Co., 
17  Mo.  A.  403;  Leslnsky  v.  Great 
Western  Dispatch.  13  Mo.  A.  576. 

Nebr. — Hunt  v.  Chicago,  etc.,  R. 
Co..  96  Nebr.  746,  146  NW  986. 

N.  H.— Bailey  v.  Shaw,  24  N.  H. 
297,  56  AmD  241. 

N.  Y. — Sherman  v.  Hudson 
River  R.  Co.,  64  N.  Y.  254 ; 
Holden  v.  New  York  Cent.  R. 
Co.,  64  N.  Y.  662;  Ward  v.  Now 
York  Cent.  R.  Co..  47  N.  Y.  29, 
7  AmR  406;  GrlRln  v.  Colver,  16  N, 
Y.  489.  69  AmD  718;  Livingston  v. 
New  York  Cent.,  etc.,  R.  Co.,  5  Hun 
562;  Medbury  v.  New  York,  etc.,  R. 
Co.,  26  Barb.  664:  Kent  v.  Hudson 
River  R.  Co.,  22  Barb.  278;  Rot>ert- 
son  v.  National  SS.  Co.,  60  N.  Y. 
Super.  132  [rev  on  other  grounds  139 
N.  Y.  416,  34  NE  11031;  Lakeman  v. 
Grinnell.  18  N.  Y.  Super.  625;  Det- 
mer-Wallen  Co.  v.  Delaware,  etc..  R. 
Co.,  89  Misc.  252,  163  NYS  287;  G.  S. 
Roth  Clothing  Co.  v.  Maine  SS.  Co.. 
44  Misc.  237,  88  NYS  987.  But  see 
Jones  V,  New  York,  etc.,  R.  Co.,  29 
Barb.  633;  Wlbert  v.  New  York,  etc., 
R.  Co..  19  Barb.  36  [aff  12  N.  Y. 
245];  Klrkland  v.  Leary.  32  N.  T. 
Super.  677;  Conger  v.  Hudson  River 
R.  Co.,  13  N.  Y.  Super.  375  (all  earlier 
cases  which  are  not  in  harmony  with 
the  other  New  York  cases). 

N.  C. — Harper  Furniture  Co,  v. 
Southern  Express  Co..  148  N.  C.  87. 
62  SE  145.  128  AmSR  588,  80  LRA 
NS  483;  Davidson  Dev.  Co.  v.  South- 
ern R.  Co.,  147  N.  C.  603.  61  SE  SSI: 
Lee  V.  St.  Louis,  etc.,  R.  Co..  186  N. 
C.  583.  48  SE  809;  Van  Llndley  v. 
Richmond,  etc.,  R.  Co.,  88  N.  C.  647. 

Oh. — ^Ackerland  v.  Louisville,  etc, 
R.  Co.,  S3  Oh.  St.  298,  94  NE  4  23; 
Baltimore,  etc,  R.  Co.  v.  O'Dohnell, 
49  Oh.  St.  489,  32  NB  476,  84  AmSR 
E79,  21  LRA  117:  Devereux  v.  Buck- 
ley, 84  Oh.  St.  16.  82  AmR  842. 

Okl. — Chicago,  etc.,  R.  Co.  v.  Broe, 
16  Okl.  25.  86  P  44L 

Fa. — McGovern  v.  Lewis,  56  Pa. 
231.  94  AmD  60.  And  see  Hand  v. 
Baynes,  4  Whart.  203.  38  AmD  64. 

S.  C. — 'Bullock  V.  Charleston,  etc, 
R.  Co.,  82  8.  C.  875.  64  SE  234;  Rat- 
land  V.  Southern  R.  Co..  81  S.  C  448, 
62  SE  865  (buggies);  McKerall  v.  At- 
lantic Coast  Line  R.  Co..  76  S.  C. 
338,  341,  56  SE  966 Jcit  Cycl;  Nettles 
V.  South  Carolina  R.  Co.,  41  8.  C.  U 
190.  62  AmD  409. 

S.  D. — Berry  v  Clilcairo,  etc,  R. 
Co..  24  S.  D.  611,  184  NW  859 
(horses). 

Tenn. — Jett  v.  Southern  R.  Co..  130 
Tenn.  237.  241.  169  SW  767  [cit  Cyo]; 
Illinois  Cent.  R.  Co.  v.  Southern 
Seating,  etc.,  Co..  104  Tenn.  668.  68 
SW  30l,  78  AmSR  983.  50  LRA  729; 
East  Tennessee,  etc.,  R.  Co.  v.  Hale. 
85  Tenn  69,  1  SW  620;  Louisville, 
etc.,  R.  Co.  V.  Mason,  11  Lea  116. 

Tex. — San  Antonio,.  ®tc.  R.  Co.j  y. 
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%  prahahle  conseqaence  of  an  unreasonable  delay.^^ 
[i  446]  (2)  Extent  of  Bvls.  Goodd  not  shipped 
fat  «afa.  While  in  the  great  majority  of  cases  in 
whidi  the  forgoing  rule  was  aunoonced  the  goods 
onnascmably  delayed  were  flipped  for  sale,  the 
nie  ordinarily  applies  whether  fmoperty  is  shipped 
to  market  or  held  for  some  otlKor  pnrpose,^  al- 
thoogli  as  will  sabseqnently  be  shown  this  is  not 
vnimrsally  tme." 
AmoBBt  paid  for  goods  Jumiaterial.  The  rule  ap- 


plies with  full  force  and  effect,  irrespective  of  the 
amount  paid  for  the  goods;  and  it  is  of  no  impor- 
tance whether  the  price  was  too  low  or  that  it  was 

exorbitant." 

Contract  ivit  deUverr  vithin  specified  time.  It  ia 

likewise  of  no  importanee  whether  the  carrier  had 
undertaken  specially  to  delirco'  hy  a  fixed  day  or 
not,  as  this  is  a  matter  which  adSeets  merely  the 
liability  of  the  company  and  not  the  measure  of 
damages  recoverable.^' 


Pnll-  «9  Tex.  310,  34  SW  445;  Gulf, 
etc  R.  Co.  V.  McCarty,  82  Tex.  <08, 
18  SW  71<  (live  stock):  Missouri 
Fte.  H..  Co.  V.  Russell.  IS  SW  594; 
1^.  Worth,  etc.,  R.  Co.  Great- 
lumae,  62  Tex.  104,  17  SW  834;  Inter- 
national, etc.,  R.  Co.  V.  Philips,  63 
Tex.  5*0;  Texas,  etc..  R.  Co,  v.  Nich- 
olson. 61  Tex.  491;  International,  etc., 
R.  Co.  V.  Landa.  (Civ.  A.j  183  SW 
384  (livestock);  International,  etCM 
R.  Co.  V.  Bhoden.  (ClT.  A.)  177  SW 
984:  Texas,  etc..  R.  Co.  v.  X>e  Lone, 
(Civ.  A.)  17C  SW  874;  Foster  V.  In- 
ternational, etc,  R.  Co..,  (Clv.  A.)  175 
SW  782;  Houston,  eta.  R.  Co.  v.  Llnd- 
ser.  (Clv.  A.)  175  SW  708  (live  stock) ; 
Texas,  etc  R.  Co.  v.  Uartin,  (Clv. 
A.)  175  SW  707;  Rod«ers  v.  Texas. 
•tC  R.  Co..  (Clv.  A>  172  SW  1117 
(li-ve  fltock);  Gulf,  etc  R.  Co.  v.  Bla- 
iMk.  <Civ.  A.T  162  SW  1009;  St. 
Ijoals,eitc,  R.  Co.  t.  White.  (Clv.  A.) 
IM  SW  IIW  (Uve  stock):  Atchison, 
etc  R-  do.  Word.  <av.  A.)  159 
SW  37S  (live  stock):  si  Louls,  etc 
R  Co.  V.  Kbox,  (CIt.  A.)  lEl  SW 
Wt;  Gulf,  ate  R.  Co.  v.  Stewart, 
(C^.  A.)  141  SW  1029;  St.  Urula, 
etc  R.  Oo.  T.  Mnrphy.  (Cfv.  A.)  181 
SW  M«  (live  atock):  Tena,  etc..  R. 
Co.  V.  laeiibewer,  82  Tex.  CfT.  A.  223, 
131  SW  297  (live  stock);  Golf,  etc 
R.  Co.  T.  Baxter.  fO  Tex.  Clv.  A.  234, 
127  SW  268:  Dorrance  v.  Tnterna^ 
tlonaL  eta.  R.  Co..  (Clv.  A.)  128  SW 
C94;  Galveston,  etc.,  R.  Co.  v.  Cobb. 
(Clv.  A->  128  SW  88  (live  stock);  St. 
Louis  R.  Co.  v.  Lane.  49  Tex.  Clv.  A. 
841.110  SW  830  (live  stock);  ChicajTO, 
eta,  R  Co.  v,  Tonn«.  (Clv.  A.i  107 
SW  127  (live  stock);  R.  Co.  v.  Rich- 
ards. (Clv.  A.)  105  SW  236;  San  An- 
tonio, etc.,  R.  Co,  V.  Tlmon,  45  Tex. 
ClT.  A.  47.  98  SW  418;  San  Antonio, 
eta.  R.  Co.  v.  Turner,  42  Tex.  Civ. 
\.  632,  94  SW  214  (live  stock): 
Southern  Kansas  R  Co.  v.  J.  W. 
Burfess  Co.,  (Clv.  A.)  90  SW  189 
(live  stock);  Texas  Cent.  R.  Co.  v- 
Miller,  (Clv.  A)  88  SW  499  (live 
Atock):  Gulf,  etc..  R.  Co.  v.  Beattle, 
(Clv.  A.)  88  SW  367  (live  stock); 
Chlcaeo,  eta,  R.  Co.  v.  C.  C.  Mill  El., 
etc.  Co.,  (Clv.  A.)  87  SW  753;  Texas, 
etc.,  R  Co.  V.  Nelson.  88  Tax.  Civ.  A. 
606,  86  SW  616  (live  stock):  Hous- 
ton, etc.,  R.  Co.  v.  Poster,  (Civ.  A.) 
86  SW  44  (fruit):  Garnngton  v.  Pt. 
Worth,  etc.,  n.  Co.,  34  Tex.  Clv.  A. 
274.  78  SW  368  (vegetables);  Texas, 
etc.,  R.  Co.  V.  Currle,  33  Tex.  Clv.  A. 
277,  76  SW  810  (live  stock):  South- 
ern Kansas  R.  Co.  v.  Crump,  32  Tex. 
Clv.  A.  222,  74  SW  335  (live  stock); 
Galveston,  etc.,  R.  Co.  v.  Botta,  (Clv. 
A.)  70  BW  113  (live  stock);  Texas, 
etc.,  R.  Co.  V.  Truesdell,  21  Tex.  Civ. 
A.  12B.  El  SW  272  (live  Stock);  Mis- 
souri, etc.,  R.  Co.  V.  Webb.  20  Tex. 
Civ.  A.  431,  49  SW  626  (live  stock); 
Galveston,  etc..  R.  Co.  v.  Thompson, 
(Clv.  A.)  44  SW  8;  Texas,  etc..  R. 
Co.  v.  BoRSR.  (Clv.  A.)  40  SW  20: 
Southern  Pac.  Co.  v.  Booth,  (Civ.  A.) 
39  SW  585;  Mfasourl.  etc..  R.  Co.  v. 
Darlington,  (Ctv.  A.)  30  3W  251; 
Mexican  Nat.  R.  Co.  v.  Garcia.  (Clv. 
A.)  26  SW  780;  Gulf,  etc.,  R.  Co.  v. 
McAuIay.  (Ctv.  A.)  26  SW  475;  Gulf, 
etc.,  R.  Co.  V.  Pettit.  3  Tex.  Clv.  A. 
588.  22  SW  7ei :  International,  etc.. 
R.  Co.  V.  Anderson.  3  Tex.  Clv.  A.  8. 
21  SW  691;  Missouri  Pac.  R.  Co.  v, 
White,  3  Tox.  A.  Clv.  C.nB.  i  160: 
Galveston,  etc.,  R.  Co.  v.  Douglass,  1 
Tex.  A,  Clv.  Cas.  i  67. 

Vt.— Newell  V.  Smith,  49  Vt.  255: 
Blumenthal  v.  Bralnerri,  3S  Vt.  402. 
91  AmD  349;  King  v.  Woodbrldge,  34 


Vt.  665;  Laurent  v.  Vaughn.  80  Vt.  90. 

Va. — Baltimore,  eta.  R.  Co.  v.  Hud- 
gins,  116  Va.  27.  81  SB  48;  Norfolk, 
etc..  R.  Co.  v.  Wilkinson,  l(t6  Va.  775, 
56  SB  808  (lumber). 

W.  Va.-— Woodford  v.  Baltimore, 
eta,  R.  Co..  70  W.  Va.  1»S,  73  SE  290 
(live  stockV 

Wta. — Peet  v:  Chlcaso,  eta,  R  Co., 
20  Wis.  694.  91  AntD  446. 

Sng. — British  Columbia,  etc..  Spar, 
etc.,  CO.  V.  Nettleshlp,  L.  R.  8  CT  P. 
499;  Woodger  v.  Great  Western  R. 
Co..  L.  R.  Z  C.  P.  818;  Great  Western 
R.  Co.  V.  Redmayne,  L.  R.  1  C  P. 
329;  O'Hanlan  v.  Great  Western  R. 
Co..  «  B.  &  S.  484,  118  BCL  484.  122 
Reprint  1274;  Wilson  v.  Lancashire, 
etc.,  R.  Co.,  9  C.  B.  N.  S.  632.  99  ECL 
632,  142  Reprint  248;  Rice  v.  Baxen- 
dale,  7  H.  £  N.  96.  158  Reprint  407: 
Collard  v.  South  Eastern  Tt.  Co.,  7 
H.  &  N.  79.  168  Reprint  40O. 

N.  S.— Bauld  V.  Smith.  40  N.  S.  294. 

Ont. — McGUl  V,  Grand  Trunk  R. 
Co..  19  Ont.  A  245;  Montelth  v.  Mer- 
chants' Despatch,  etc.,  Co.,  1  Ont.  47 
[aff  9  Ont.  A.  282]. 

"Usually,  the  measure  of  damages 
recoverable  In  an  action  for  delay  in 
delivering  goods  Is  the  diminution  in 
the  market  value  of  the  goods  be- 
tween the  time  when  they  ought  to 
have  been  delivered  and  the  time  when 
they  were  In  fact  delivered,  whether 
the  difference  In  value  was  the  re- 
sult of  a  decline  In  the  market  or  of 
injuries  suffered  by  the  goods  In 
(Ainsequence  of  a  delayed  delivery, 
together  with  the  Interest  from  the 
date  they  should  have  been  deliv- 
ered, less  the  ajnount  of  freight.  If 
it  is  still  unpaid."  Louisville,  eta, 
R.  Co.  v.  C^heatwood,  (Ala.  A}  88  S 
720.  721. 

ta]    'VaiAet   wnW  means  (1) 

the  value  at  which  the  article  would 
be  sold  in  the  open  market  in  the 
quantities  as  carried.  See  Market 
Value  [26  Cyc  819;  39  Cyc  1118].  (2) 
Hence,  where  the  article  shipped  con- 
sists of  merchandise  In  large  quanti- 
ties, it  iB  Improper  to  measure  the 
damages  by  the  market  value  of 
such  merchandise  when  sold  at  re- 
tall.  Chicago,  etc.,  R.  Co,  v.  Broe, 
16  Okl.  25.  86  P  441.  (3)  Inflation 
brought  about  by  temporary  scarcity 
will  not  be  considered  as  the  real 
market  price.  Louts  v.  The  Steam- 
boat Buckeye,  1  Handy  150,  12  Oh. 
Dec.  (Reprint)  74.  (4)  And  where 
plaintiff  shipped  corn  so  that  it 
would,  if  delivered  promptly,  have 
reached  Chicago  on  a  day  when  for 
a  few  hours  because  of  a  corner  In 
the  corn  market  corn  was  worth 
twice  tia  much  It  was  the  day 
before  or  the  day  after,  this  arti- 
ficially advanced  price  could  not  be 
considered  the  market  price.  Jnhn- 
son-Brlnkman  Commn,  Co.  v.  Wabash 
R.  Co..  64  Mo.  A.  690. 

[b]  The  plaoe  of  desttnatlon  is 
the  end  of  the  transportation  In  case 
of  a  contract  of  through  shipment 
over  connecting  lines.  Huppel  v. 
Allegheny  Valley  R.  Co..  167  Pa.  166. 
31  A  478.  46  AmSR  666. 

[cl  Wliere  redelivery  necessary. 
—Where  redelivery  of  the  roods  to 
the  consignor  by  a  carrier  after  they 
had  been  returned  to  him  was  de- 
layed, the  shipper's  measure  of  dam- 
ages was  the  dlfTerence  between  the 
market  value  of  the  goods  when  re- 
delivery should  have  heen  made  and 
their  value  at  the  time  redelivery 
was  tendered.  Norfolk,  etc.,  R,  Co. 
V.  Potter.  110  Va,  437,  66  SE  34. 


fd}  Xuket  pzloe  In  exeem  of 
Sk^ger^  sellfiur  mlau. — Where  the 
market  price  at  destination  on  the 
day  that  a  shipment  of  holly  should 
have  reached  there  was  In  excess  of 
the  shipper's  contract  price  with  a 
dealer  there,  the  shipper  might  re- 
cover the  difference  between  the  con- 
tract price  and  the  market  price  at 
destination  on  the  day  the  shipment 
arrived  and  notice  was  given  to  the 
dealer.  Kansas  City  Southern  R.  Co. 
V.  Mabry.  112  Ark.  110,  165  SW  279. 


[e]  Xn  OUaboma  under  Rev.  St. 
1910]  S   

IT  a  cai         _   .   

of  freight  is  deemed  to  be  the  de- 


_  .  2869,  the  detriment  caused 
a  carrier's  delay  in  the  delivery 


preolatlbn  In  the  intrinsic  value  of 
the  freight  during  the  day,  and  also 
the  depreciation  if  any  in  the  market 
value  thereof  otherwise  than  by  rea- 
son of  a  depreciation  in  Its  Intrinsic 
value  at  the  place  where  it  ought  to 
have  been  delivered,  and  between 
the  day  at  which  It  ought  to  have 
been  delivered  and  the  day  of  Its 
actual  delivery.  Missouri,  etc.,  R. 
Co.  V.  Foots,  149  P  223. 

11.  St.  Louis,  etc..  R  Co.  V.  Mud- 
ford,  48  Ark.  502,  8  SW  814:  Gulf, 
etc.,  R.  Co.  V.  McCorquodale,  71  Tex. 
41.  9  SW  80:  Gulf,  etc..  it.  Co.  v. 
Pickens.  (Tex.  Clv.  A.)  68  SW  166.  • 
_ia.  New  York,  etc.,  R  Co.  v. 
Estill,  147  U.  S.  »1,  ij  set  444,  37 
L.  ed.  292;  Muir  v.  Missouri,  etc.,  R. 
Co.,  168  Mo.  A  542,  154  SW  877; 
Texas-Hexlcan  R.  Co.  v.  Reed,  (Tex. 
Clv.  A)  166  SW  4.  But  see  The 
Parana,  2  P.  D.  118  [rev  1  P.  D.  4521 
(holding  that,  when  goods  are  to  be 
conveyed  by  railway  for  the  purpose 
of  sale,  the  rule  already  announced 
may  be  reasonable,  but  that  no  such 
presumption  can  be  entertained  In 
case  of  a  contract  of  carriage  for  a 
long  distance  by  sea.  because  goods 
thus  shipped  are  frequently  sold  be- 
fore arrival,  or  with  the  intention  of 
holding  them  for  a  proper  market 
after  arrival,  and  therefore  that  the 
depreciation  in  market  value  during 
the  transportation  la  a  purely  specu- 
lative measure  of  damage). 

"The  term  'market  value'  is  used 
in  contradistinction  to  the  value 
peculiar  to  the  owner;  and  not  be- 
cause the  property  damaged  Is  to  be 
Immediately  sold  on  the  market  " 
Muir  V.  Ailssourl,  etc.,  R.  Co.,  168 
Mo.  A.  642.  546,  154  SW  877. 

[a]  Thus  it  was  held  that,  where 
cattle  were  delayed  in  shipment.  It 
was  not  material  whether  plaintiffs 
Intended  to  keep  the  cattle  for  breed- 
ing purposes  or  to  sell  them  on  the 
market,  the  depreciation  in  value  be- 
ing the  same  In  either  case.  New 
York,  etc.,  R.  Co.  v.  Eatill,  147  U.  S. 
691.  13  set  444.  37  L.  ed.  292 

13.  See  infra  |!  447-449. 

14.  Rutland  v.  Southern  R,  Co..  81 
S.  C.  448,  62  SE  86R  (where  It  was 
said  that  the  measure  of  damages 
for  the  delay  would  be  the  same 
whether  plaintiff  had  shipped  bug- 
gies which  had  been  given  him  or 
those  which  he  had  been  deluded  Into 
buying  at  ten  times  thplr  value,  as  In 
either  case,  where  the  goods  are 
manifestly  Intended  for  sale,  the 
measure  of  damages  would  be  the 
difference  In  the  market  price  at  the 
point  of  destin.i.t]on  at  the  time  they 
ought  to  have  been  delivered,  and  the 
market  price  at  the  time  when  they 
were  actually  delivered). 

15.  Chicago,  etc.,  R.  Co,  v,  Thrapp. 
!>  Til,  A.  502;  Cutting  V,  Grand 
Trunk  R.  Co.,  13  Allen  (Mass.)  381. 


For  later  cases,  develo^neats  and  ehsnges  in  the  law  see  cumulative  Annotations,  same  title,  pa^e  a 
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Special  agnement  aa  to  damages  in  case  of  loss. 

The  rule  also  applies,  notwithstanding  a  stipula- 
tion in  the  bill  of  lading  that,  in  the  everit  of  loss 
of  property,  the  value  of  the  same  at  the  point  of 
shipment  shall  govern,  in  as  much  as  the  stipula- 
tion refers  to  property  lost  in  transit  and  not  to 
property  damaged  by  the  delay  of  the  carriers.^" 

Snbseqnent  shipment  to  another  market.  The 
fact  that  the  goods  are  afterward  shipped  to  an- 
other market  does  not  affect  the  operation  of  the 
rule," 

Diversion  to  anothw  market  by  shipper.  Where 
a  shipper  diverted  his  shipment  to  another  market 
with  the  carrier's  consent,  and  it  was  undisputed 
that  the  same  facilities  would  have  been  furnished 
for  shipment  to  the  second  market  and  that  the 
damage  to  the  shipment  was  caused  by  failure  to 
ice  the  ear  before  loading,  the  measure  of  damages 
should  be  based  on  the  market  value  at  the  destina- 
tion to  which  the  car  was  finally  sent,  not  that  at 
the  original  destination,  since  the  shipper  was  en- 
titled to  the  benefit  of  his  right  to  reship  to  a 
better  market." 

Shi^ent  to  foreign  country.  The  fact  that  the 
goods  are  shipped  to  a  foreign  country  where  a 
different  standud  of  money  prevails  does  not  affect 
the  operation  of  the  rule,  but  the  standard  of  the 
United  States  must  be  taken  in  both  places  as  the 
measure  of  value  in  money." 

Where  deli^  canses  total  loss.  If  in  eonseqaenoe 
of  the  delay  the  goods  become  wholly  worthless, 
because  the^  are  valuable  only  at  a  certain  time, 
the  sMpper  is  entitled  to  recover  as  for  a  total  loss." 

Nominal  damages.  In  actions  for  damages  due 
to  delay  in  transportation,  if  negligent  delay  on  the 
part  of  the  carrier  is  shown,  the  shipper  is  in  any 
event  entitled  to  recover  nominal  damages.'^  If 
no  actual  damages  are  shown,  only  nominal  dami^es 
are  recoverable?" 

Debv  in  fnmisihing  can.  For  unreasonable  delay 
in  furnishing  oars  for  transportation  of  goods,  the 


.shipper  is  entitled  to  recover  the  difference  between 
the  market  value  at  the  time  when  the  goods  should 
have  arrived  at  destination  and  their  value  at  the 
time  when  they  actually  did  arrive.*^ 

Delays  for  different  periods  of  time.  Where  two 
portions  of  a  shipment  are  delayed  and  one  longer 
than  the  other,  and  a  profit  is  made  on  the' one 
portion  in  consequence  of  the  delay,  it  should  be 
deducted  from  the  loss  sustained  as  to  the  other 
part  by  reason  of  the  delay." 

Effect  of  change  of  destination.  Where  a  railway 
agent  at  the  point  to  which  goods  were  consigned 
agrees  to  send  a  car  containing  them,  as  soon  as  it 
arrives,  to  another  point,  thus  changing  their  des- 
tination to  the  latter  point,  the  measure  of  damages 
for  delay  in  holding  the  ear  at  the  original  destina- 
tion is  the  difference  in  values  at  the  changed 
destination." 

Where  the  goods  are  retonud  to  the  place  of 
shipment  from  the  point  of  destination  because  of 
refusal  to  receive  them,  and  the  shipper  is  not 
promptly  notified  of  the  return,  the  measure  of 
damages  is  the  difference  in  the  value  olf  the  ship- 
ment at  the  time  and  the  place  it  ot^t  to  have 
been  delivered  and  its  value  at  the  time  when 
plaintiff  was  notified  of  its  return.*" 

[$  447]  (3)  Exception  to  Bole— (a)  In  General. 
An  exception  to  the  rule  allowing  as  damages  for 
unreasonable  delay  the  difference  between  the  mar- 
ket value  of  the  goods  at  the  time  they  are  delivered 
and  their  market  value  at  the  time  they  should 
have  been  delivered  is  recognized  in  a  number  of 
decisions  in  the  case  of  goods  not  intended  for 
market  but  for  some  special  purpose  of  the  owner." 
And  it  has  been  held  that,  where  it  is  stipulated 
that  any  recov^iy  is  to  be  based  on  value  at  the 
place  of  shipment,  damages  for  delay  and  conse- 
quent deterioration  are  to  be  measured  by  the  dif- 
ference of  value  due  to  that  cause,  not  exceeding 
the  value  at  the  place  of  shipment.^ 

448]  (b)  Machinery.   The  measure  of  dam- 


is.  Hardin  Oraln  Co,  v.  Missouri 
Pac.  R.  Co.,  120  Mo.  A.  203,  96  SW 
681.  As  to  thia  class  of  limitation 
see  generally  supra  I  222. 

17.  Missouri  R.  Co.  v.  Carpenter, 
52  Tex.  Civ.  A.  686,  II*  SW  900;  St. 
Louis,  etc.,  R.  Co.  v.  Gunter,  39  Tex. 
Civ.  A.  129,  86  SW  938  (both  holding 
that.  If  by  reason  of  the  delay  there 
is  no  market  value  for  the  goods  at 
destination,  and  in  consequence  they 
are  shipped  to  another  market,  the 
measure  of  damages  Is  the  differ- 
ence In  market  value  at  destination 
when  they  should  have  arrived  and 
what  they  sold  for  on  the  other 
market) :  Houston,  etc.,  R.  Co.  v. 
Foster.  (Tex.  Civ.  A.)  86  SW  44. 
And  see  Illinois  Cent.  R.  Co.  v.  Cobb, 
73  111.  148  (holding  that.  If  by  rea- 
son  of  delay  there  Is  no  longer  a 
market  value  for  the  goods  at  the 
destination,  then  evidence  as  to  what 
might  have  been  obtained  for  the 
goods  by  reshlpment  without  unrea- 
sonable delay  to  a  point  where  they 
might  have  been  sold  may  be  con- 
aidered) ;  Missouri,  etc.,  R.  Co,  v. 
Qulnn,  (Tex,  Civ.  A.)  29  SW  404 
(holding  that,  where  the  complaint 
in  an  action  against  a  carrier  for 
delay  In  transportation  of  cattle  al~ 
leges  that  defendant  contracted  to 
take  the  cattle  to  S,  for  sale  cn  the 
market  there,  but  delayed  so  long  In 
their  transportation  that  on  their  ar- 
rival at  S  plaintiff,  because  of  the 
delay,  determined  -to.  and  did,  ship 
part  of  them  to  C  and  sell  them,  on 
the  market  there,  it  Is  error  to 
charge  that  the  measure  of  damages 
is  the  difference  between  their 
market  value  at  the  time  they 
reached  their  "place  of  defltinatlon" 


and  their  market  value  at  the  same 
place  had  they  arrived  when  they 
should,  as  the  jury  may  Infer  that  C 
wag  the  "place  or  destination"  as  to 
the  cattle  sent  there,  and  the  carrier 
Is  not  responsible  for  the  market 
value  of  the  cattle  at  that  place). 

IS.  St.  Louis,  etc..  R.  Co.  v.  Tliby, 
117  Ark.  168,  174  SW  1167. 

19.  Mexican  Nat.  R.  Co.  v.  Gtarcia, 
(Tex.  Civ.  A.)  26  SW  780. 

20.  See  supra  |  444. 

ai.  Cruteher  v,  Choctaw,  etc.,  R 
Co.,  74  Ark.  358.  85  SW  770;  Story 
Lumber  Co.  v.  Southern  R.  Co.,  161 
N.  C.  23.  66  SE  460. 

33.  Aultman  Engine,  etc..  Co.  v. 
Chicago,  etc.,  R.  Co.,  143  Iowa  561, 
121  NW  22;  Clark  v.  American  Ex- 
press Co.,  130  Iowa  254,  106  NW  642; 
Chicago,  etc..  R.  Co.  v.  Broe,  16  Okl. 
25, -86  P  441. 

[a]  Thiis,  if  the  evidence  estab- 
lishes the  fact  that  there  was  no 
difference  In  the  value  of  the  goods 
on  the  date  that  they  should  have 
been  delivered  and  on  the  date  that 
they  were  delivered,  then  nominal 
damages  only  are  recovprablo.  Clark 
V.  American  Express  Co.,  130  Iowa 
254.  106  NW  642. 

[b]  Intere«t  aa  maasnre  of  dam- 
ogee^— In  case  there  Is  no  evidence 
of  any  difference  In  market  value.  It 
has  been  held  that  the  measure  of 
recovery  is  the  Interest  on  the 
amount  invested  in  the  goods  during 
the  time  of  the  .delay,  Lee  v.  St. 
I.ouls.  etc..  R  Co..  136  N,  C.  533.  48 
SE  809:  Rocky  Mount  Mills  v. 
Wilmington,  etc..  R.  Co..  119  N.  C. 
693.  2S  SE  864.  S6  AmSR  682. 

tS,  Blmey  v.  Wabash,  etc.,  K. 
Co.,  SO  MO.  A.  470;  Gulf,  etc.,  R.  Co. 


V.  McCarty,  82  Tex.  608,  18  SW  716: 
Pecos,  etc.,  R.  Co.  v.  Blvlns,  61  Tex. 
Civ.  A.  170,  130  SW  210;.  San  An- 
tonio, etc.,  R.  Co.  v.  Tlmon,  46  Tex. 
Civ.  A.  47,  99  SW  418;  San  Antonio, 
etc.,  R.  Co.  V,  Pratt,  (Tex.  Civ.  A.) 
32  SW  706;  Missouri  Pac.  R.  Co.  v. 
Nicholson,  2  Tex.  A.  Civ.  Cas.  5  168. 
But  see  Chattanooga  Southern  R.  Co, 
V.  Thompson,  J33  Ga.  127,  66  SE  285 
(holding  that  the  measure  of  dam- 
ages for  failure  to  furnish  cars  to 
ship  peaches  within  the  time  ordered 
Is  the  difference  In  the  market  value 
of  the  fruit  at  the  point  of  shipment 
at  the  time  the  cars  should  have 
been  furnished  and  at  the  time  when 
actually  furnished). 

Damages  for  fallnre  or  refUal  to 
tnraUh  oan  see  supra  j  76. 

[a]  Effeot  of  oanrlng  to  another 
destuatton. — Where  a  contract  for 
the  shipment  of  horses  declared  their 
destination  to  be  T.  and  they  were 
In  fact  unloaded  and  sold  at  W,  In 
an  action  against  the  carrier  for 
damages  from  delay  In  furnishing 
cars,  values  at  T  should  control  on 
the  question  as  to  damages,  rather 
than  values  at  W,  Texas,  etc.,  R, 
Co,  v.  Shipman,  (Tex.  Civ.  A.)  98  SW 
449, 

24.  Gulf,  etc.  R.  Co.  v.  Hughes, 
(Tex,  Civ.  A,)  31  SW  411. 

25.  San  Antonio,  etc..  R.  Co.  v. 
Thompson,  (Tex.  Civ.  A.)  66  SW  ,792, 

36.  G.  S.  Roth  Clothing  Co,  v. 
Maine  SS.  Co.,  42  Ulsc.  56Q.  86  NTS 
25. 

37.  Davidson  Dev.  Co.  v.  Southern 
R.  Co ,  147  N.  C.  603,  61  SB  S81.  See 
also  Infra  11.448.  449. 

n.  Sputhern  Fac.  Co.  v.  Amett, 
111  Fed.  B49,  EO  CCik>17. 
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ages  for  unreasonable  delay  in  tran^rtation  o^ 
machinery  is  its  rental  value  during  the  time  it  was 
improperly  delayed,  or,  in  other  words,  the  value 
of  its  use  to  the  owner;'"  but  there  is  some  author- 
ity to  the  contrary.^  It  is  said  that  a  loss  of  the 
ase  of  machinery  during  the  time  delivery  was 
delayed  is  the  natural  and  proximate  result  flowing 
from  the  delay."^  To  this  is  to  be  added  such  rea- 
sonable expense  as  may  be  incurred  by  the  shipper 
in  making  a  search  for  the  goods  or  in  endeavonng 
to  secure  delivery." 

[$  4491  d.  Honaehold  Goods  and  Wearing  Ap- 
pareL"  Where  goods  are  not  intended  for  the 
market,  but  are  household  goods  intended  to  serve 
some  specific  purpose  of  the  owner,  the  measure  of 
damages  for  delay  in  transportation  is  the  rental 
value  of  the  goods  during  the  period  of  delay 
but  if  they  consist  of  articles  of  clothing,  or  simi- 
lar domestic  or  household  goods  which  cannot  prop- 
erly be  said  to  haye  any  rental  value,  the  measure 
of  dami^ea  is  ordinarily  the  reasonable  value  of 
the  use  of  the  property  to  the  owner  daring  the 
time  of  the  delay.  It  has  been  held  that,  where 
delay  in  delivering  wearing  apparel  renders  neces- 
sary the  purchase  of  clothing  for  immediate  use, 
the  measure  of  damages  for  delay  in  delivering  the 


clothing  shipped  is  {he  difEerenee  between  tiie  «>8t 
of  that  purchased  and  its  value  to  the  owner  at 
the  time  of  the  delivery  of  the  clothing  delayed  in 
shipment  ;^  and  that  if  there  is  no  evidence  to  show 
the  valne,  to  the  owner,  of  the  clothing  purchased 
at  the  time  the  clothing  delayed  in  shipment  was 
delivered,  there  is  no  basis 'on  which  damages  can 
be  awarded." 

[%  450 j  e.  Incidental  Expenses  and  Damages— (1) 
Introdnclny  Statement.  In  addition  to  the  differ- 
ence between  the  market  value  of  the  goods  at  the 
time  and  place  when  they  should  have  been  deliv- 
ered and  the  time  and  place  when  they  were  deliv- 
ered, the  carrier  is  liable  for  any  other  and 
incidental  damages  natur^ly  and  proximately  flow- 
ing from  such  delay." 

[$  451]  (2)  Expnues  Incarred  by  Shipper.  It  is 
very  generally  held  that  necessary  expenses  incurred 
by  the  owner  of  the  goods  on  acoonnt  of  n^ligent 
delay  of  the  carrier  in  deliveri^  thm  at  their 
destination  may  be  recovered.^  This  is  in  accord- 
ance with  the  well  settled  principle  that  one  who  is 
injured  by  the  negligence  of  another  is  bound  to 
use  all  reasonable  means  at  his  command  to  lessen 
the  damages  which  would  otherwise  result  from 
such  negligence,*^  and  he  cannot  recover  damages 


as.  Ala. — Southern  B.  Co.  v.  Colo- 
man,  163  Ala.  266.  44  S  837. 

111. — Prloatly  v.  Northern  Indiana, 
etc.,  R.  Co..  26  111.  205,  79  AmD  869. 

Miss. — Yazoo,  eta,  R.  Co.  v.  Christ- 
mas, 89  Miss.  686,  42  S  169. 

Okl. — Chicago,  etc.,  R.  Co.  v.  Reld. 
38  Okl.  214,  132  P  812;  Missouri, 
etc.,  H.  Co.  V.  Hazlett,  36  Okl.  12,  16, 
128  P  105  [clt  Cyc]. 

Tex. — Texas,  etc..  R.  Co.  v.  Hassall, 
23  Tex.  Civ.  A.  681,  68  SW  64. 

[a]  Analogvu  omcs  suatalninfr 
this  principle.  Benton  v.  Fay,  64 
IIL  417;  Gray  v.  St.  Louis,  etc.,  R. 
Co..  54  Mo.  A.  666. 

[b]  A  llmltotloii  of  tlia  role  Is 
that,  where  the  period  a  public  gin- 
nery was  stopped  in  consequence  of 
the  failure  of  a  carrier  to  promptly 
transport  and  deliver  a  part  of  the 
machinery  thereof  was  so  short  that 
the  ginnery  had  no  rental  value.  In- 
terest on  its  value  for  that  period 
Is  the  proper  measure  of  damages, 
if  claimed.  Southern  R.  Co.  v.  Cole- 
man, 163  Ala.  266,  44  S  837. 

30.  Chicago,  etc.,  R.  Co.  v.  New- 
house  Mill,  etc.,  Co.,  90  Ark,  452, 
119  SW  646  (holdine  that,  in  an  ac- 
tion against  a  carrier  for  delay  in 
delivery  of  log  wagons  to  a  mill  and 
lumber  company,  the  measure  of 
damages  Is  not  the  usable  value 
thereof  during  the  delay,  but  Is  the 
difTerence  in  their  value,  If  they  de- 
preciated during  the  delay,  at  the 
time  when  they  should  have  been 
delivered  and  at  the  time  that  they 
were  delivered,  after  deducting  the 
unpaid  cost  of  transportation,  unless 
the  carrier  had  notice  that  special 
damages,  or  more  than  ordinary  dam- 
ages, would  result  from  failure  to 
deliver  In  time);  Gulf,  etc..  R.  Co. 
V.  Gilbert,  4  Tex.  Clv.  A.  366.  22  SW 
760,  23  SW  320  (holding  that  this 
constitutes  special  damages  and  that, 
in  order  to  charge  a  carrier  with 
such  damages  for  delay  in  transpor- 
tation as  the  rental  value  of  machin- 
ery intended  for  immediate  use,  spe- 
cial notice  of  the  intention  must  be 
given  at  the  time  of  shipment  and 
not  afterward). 

31.  Texas,  etc..  R.  Co.  v.  Hassell. 
23  Tex.  Clv.  A.  681,  68  SW  B4. 

33.  Missouri,  etc..  R.  Co.  v.  Haz- 
lett. 35  Okl.  12,  16,  128  P  106  [clt 
Cycl.  Compare  Taioo,  etc.,  R.  Co. 
V.  dhrlstmas,  89  Miss.  886,  42  S  169 
(holding  that  the  measure  of  dam- 
ages wu  the  value  of  the  use  of 
the  goods  during  the  delay  and  any 


necessary  expense  Incurred  in  In- 
forming the  company  of  its  nonre- 
ceipt,  without  including  the  expense 
of  tryine  to  locate  the  goods  after 
giving  the  notice,  or  the  delay  and 
the  expense  connected  with  securing 
an  adjustment  whereby  the  goods 
were  eventually  released  without 
payment  of  the  extra  freight). 

33.  AUowano*  of  spMlu  wuuffM 
see  infra  (  471. 

34.  Brown  v.  Adams,  3  Tex.  A. 
Civ.  Cas.  I  390. 

38.  Pecos,  etc.,  R,  Co,  v.  Grundy, 
(Tex.  Civ.  A.)  171  SW  318;  Missouri, 
etc.,  R.  Co.  v.  Dement,  (Tex.  Clv.  A.) 
116  SW  636;  Missouri,  etc.,  R.  Co. 
V.  Clifton,  (Tex.  Clv.  A.)  80  SW  386; 
Texas,  etc.,  R,  Co.  v.  Douglas.  (Tex. 
Civ.  A.)  30  SW  487;  Gulf,  etc.,  R.  Co. 
v.  Vancll,  2  Tex.  Clv.  A.  427,  21  BW 
303;  Brown  v,  Adams,  8  Tex.  A.  Clv. 
Cas.  I  390. 

36.  Bridge  v.  New  York  Cent„ 
etc..  R.  Co.,  88  Misc.  35,  160  NYS 
146;  LIchterman  v.  Barrett,  167  NYS 
882. 

37.  LIchterman    v.    Barrett,  157 

NYS  882 

38.  Ala.— Pllcher  v.  Central  of 
Georgia  R.  Co.,  IBS  Ala.  316,  46  S 

765. 

Oa. — Carr  v.  Southern  R.  Co.,  12 
Ga.  A.  830.  79  SE  41. 

111. — Toledo,  etc.,  R.  Co.  v.  Lock- 
hart,  71  III.  627. 

Oh. — Baltimore,  etc.,  R.  Co.  v. 
G'Donnell,  49  Oh.  St.  489.  32  NE  476. 
34  AmSR  679,  21  LRA  117. 

Tex. — Missouri  R,  Co.  v.  Carpenter, 
52  Tex.  Clv.  A.  585.  114  SW  900; 
San  Antonio,  etc.,  R.  Co.  v.  Josey, 
(Civ.  A.)  71  SW  606, 

See  also  infra  fil  461,  452. 

[a]  Illnstra>tlon.^Where  contrac- 
tors for  a  public  building  were  de- 
layed by  failure  to  deliver,  within  a 
reasonable  time,  a  shipment  of  fin- 
ishing material,  due  to  the  carrier's 
negligence,  loss  sustained  for  wages 
paid  to  idle  workmen,  while  awattmg 
the  shipment,  expenses  of  tracing  the 
same,  forfeit  which  the  contractors 
were  compelled  to  pay  from  the  de- 
lay, and  interest  on  money  which 
they  were  compelled  to  borrow  for 
the  same  reason  were  not  objection- 
able for  remoteness.  Carr  v.  South- 
ern R.  Co..  12  Ga.  A.  830.  79  SE3  41. 

3S.  U.  S. — The  J.  C.  Stevenson. 
17  Fed.  540. 

Ga. — Savannah,  etc.,  R.  Co.  v. 
Prltchard,  77  Oa.  412,  1  SB  281,  4 
AmSR  92. 


111.— Illinois  Cent.  R.  Co.  v.  Cobb. 
72  111.  148;  Sangamon,  etc,  R.  Co. 
V.  Henry,   14  111.   1B6:  Idaho  Sheep 

Co.  V.  Oregon  Short  Line  R.  Co..  188 
III.  A.  691. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Robinson,  36  SW  6,  18  KyL  276. 

Mass, — Swift  River  Co.  v.  Pltch- 
burg  R.  Co..  169  Mass.  326,  47  NE 
1015,  61  AmSR  288. 

N.  Y. — Jessup  V.  Piatt.  76  Misc. 
466.  469,  135  NYS  63B  [clt  Cycl. 

N.  C— Rocky  Mount  Mills  v.  Wil- 
mington, etc.,  R.  Co.,  119  N.  C.  693, 
25  SS  854.  66  AmSR  682. 

Oh. — Baltimore,  etc.,  R.  Co.  v. 
O'Donnell,  49  Oh.  St.  489,  32  NE  476, 
34  AmSR  579.  21  LRA  117;  Davis  v. 
Cincinnati,  etc..  R.  Co.,  1  Dlsn.  S3. 
12  Oh.  Dec.  (Reprint)  463. 

S.  C— McKerall  v.  Atlantic  Coast 
Line  R.  Co.,  76  S.  C.  338,  66  SE  96B. 

Tex. — Missouri,  etc.,  R.  Co,  v. 
Gray,  (Civ.  A.)  160  SW  434. 

yt. — Beckwith  v.  Frlsbie.  32  Vt.  659. 

*Ont. — Montelth  v.  Merchants'  Des- 
patch, etc.,  Co..  I  Ont.  47  [a(f  9  Ont. 
A.  282f. 

[a]  Bxpense  of  wagoiu. — (1)  Tho 

expense  of  wagons  and  teams  sent 
for  freight  which  was  not  delivered 
may  be  recovered  If  the  freight  is 
wrongfully  withheld:  but  in  such  a 
case  the  expense  of  only  one  trip 
by  the  wagons  and  teams  Is  properly 
recoverable.  Gulf,  etc.,  R.  Co.  v. 
Loonle,  84  Tex.  269.  19  SW  386.  (2) 
The  recovery  of  such  expenses  seems 
to  be  conflned  to  cases  where  the 
freight  Is  wrongfully  withheld.  Thus, 
where  the  owner  or  goods  sues  for 
a  delay  In  transportation,  he  cannot 
recover  for  the  time  and  expense  of 
a  wagon  and  team  and  driver  while 
waiting  for  the  arrival  of  the  goods. 
It  not  appearing  that  the  carrier  at 
the  time  of  the  shipment,  had  no- 
tice that  a  wagon  would  be  in  wait- 
ing to  receive  the  roods.  Brlggs  v. 
New  York  Cent.  R.  Co.,  28  Barb. 
(N.  Y.)  516. 

[b]  when  delay  results  from  goods 
btuiff  sent  to  wrong  steUon,  the  ship- 
per or  the  consignee  is  entitled  to 
recover.  In  addition  to  the  difference 
In  the  market  values  as  above  stated, 
the  freight  charges  from  the  wrong 
destination  to  the  proper  one.  Ga- 
lena, etc.,  R.  Co.  V.  Rae,  18  III.  488. 
68  AmD  674;  Montelth  T.  Merchants* 
Despatch,  etc.,  Co.,  1  OnL  47  [aft  » 
Ont.  A.  2821.  ■ 

40.  Ft.  Worth,  etc,  R.  Co.  v.  Dag< 
gett,  87  Tex.  322.  28  SW  S26. 


Per  totar  oasMi  OsvalopmMite  and  ebufw  in  the  law  see  cumulative  Annotations,  same  tlUe,  page  uid  note  nunaber. 
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for  saeh  loss  aa  might  have  beoi  avoided  by  a  com- 
pliance with  the  rale.^  On  complying  with  this 
rude,  it  is  only  fair  that  he  should  be  allowed  the 
neeeaaary  eiq)enBe  to  whieh  he  is  put  in  reducing 
the  damages.**  Nevertheless  plaintiff  is  not  entitled 
to  damages  for  inconvenience  and  expense  to  whidi 
he  was  put  by  the  delay  where  he  offers  no  evi- 
dence on  the  subject;*'  and  under  these  circum- 
stances he  is  entitled  to  only  nonunal  damages,  if 
to  any  at  all,  for  his  inoonvenience  and  expense.'* 
Dead  freight.  In  applying  the  foregoii^  prin- 
ciples to  dead  freight,  it  has  been  held  that  ex- 
penses incurred  in  securing  the  safety  of  the  goods 
are  recoverable*'  and  also  expense  incurred  in  re- 
shipping  to  another  market,  made  necessary  be- 
cause by  reason  of  n^ligent  delay  the  original  place 
of  destination  ceased  to  be  a  market  for  the  class 
of  goods  shipped.*"  So  it  has  been  held  that  in- 
surance which  the  shipper  may  have  had  to  pay  by 
reason  of  increased  risk  caused  by  the  delay  is 
recoverable;*^  and  also  according  to  some  decisions 
expense  incurred  in  searching  for  or  attempting  to 
locate  the  goods,*'  although  it  has  been  held  that 


damages  are  not  recoverable  for  loss  of  time  while 
waiti^  for  the  goods  to  axrive.*"  Expense  cannot 
be  included  which  might  have  been  avoided  by  the 
exercise  of  reasonable  care,*^  or  which  does  not 
grow  out  of  the  delay."*  Interest  paid  on  a  debt 
which  the  consignee  expected  to  diachaige  by  de- 
livery of  the  goods  is  not  recoverable." 

Live  stock.  The  general  rule  has  found  frequent 
application  in  respect  of  negl^g;ent  delay  in  the 
transportation  of  live  stock,  and  it  is  very  gen- 
erally held  that  the  shipper  is  entitled  to  recover 
all  incidental  expense  •  rendered  necessary  by  the 
delay,"  as  for  instance  the  expense  of  feeding,"* 
or  or  reshipment  because  of  loss  of  market  from  the 
point  of  original  destination  to  another  market," 
or  of  employing  men  to  look  after  the  stock  and 
the  cost  of  feed  for  horses  used  for  that  purpose," 
and  also  e:q>«i8es  incurred  in  doctoring  stock  for 
sickness  which  has  resulted  from  the  dday." 

452]  (3)  Injury  to  Goods  Shipped.  If  in- 
jury to  the  goods  results  from  unreasonable  delay 
in  transportation,  the  shipper  may  recover  not  only 
the  difference  in  the  market  value  thereof  at  the 


41.  Qulf.  etc.,  R.  Co.  v.  Chinakl, 
63  Tbx.  CIv.  a.  21,  114  SW  8B1  (hoW- 
\ng  that,  where  a  carload  of  potatoes 
is  damaged  by  delay  Ih  transporta- 
tion, and  after  fta  arrival  the  con- 
signee neglected  to  remove  the  pota- 
toes for  several  days,  which  delay  re- 
sulted Id  further  damage  to  the  xk>- 
tatoea,  the  carrier  will  oe  liable  xor 
only  the  damages  which  had  accrued 
at  the  time  o7  delivery  of  the  car 
on  its  arrival).  _ 

42.  Pittsburgh,  etc.,  R.  Co.  v. 
Wood.  4S  Ind  A.  1,  84  NE  10D9,  88 
NB  70». 

43.  Louisville,  etc.,  R.  Co.  v. 
Cheatwood.  (Ala.  A.)  6S  S  720,  721 
(clt  Cycl :  Llchterman  v.  Barrett, 
167  NTS  882. 

44.  Louisville,  etc.,  R.  Co.  v. 
Cheatwood.  (Ala.  A.)  88  3  720.  721 
[clt  Cyc]. 

45.  Davis  V.  Cincinnati,  etc^,  R- 
fo..  1  Dlan.  (Oh.)  23,  18  Oh.  I)bc.. 
(Reprint)  463  (unloading  and  stor- 
ing); Missouri,  etc  R.  Co.  v.  Gray, 
(Tex.  Civ.  A.)  no  SW  434' (preserv- 
ing and  caring  for  fruit). 

46l  St.  Louis,  etCy  R.  Co.  v.  Allen, 
119  Ark.  268.  17B  SW  514;  Illinois 
Cent.  R.  Co.  v.  Cobb,  72  111.  148._  ^ 

47.  The  J.  C.  Stevenson,  17  Fed. 
540.  ^  „ 

48.  Ark.— Murrell  v.  Pacific  Ex- 
press Co.,  64  Ark.  82.  14  SW  1098,  26 
AmSR  17. 

Ga. — Savannah,  etc.,  R.  Co.  v. 
Pritchard.  77  Oa.  412,  1  SB  261,  4 
AmSR  92. 

Ky. — llllnolB  Cent.  R.  Co.  v.  Hop- 
kinsvlUe  Canning  Co..  182  Ky.  fivtf, 
115  SW  768.  „ 

Mass. — Swift  River  Co.  v.  Fltch- 
burg  R.  Co,.  169  Mass.  826,  47  NE 
1015,  61  AmSR  288. 

N.  T. — Parwell  v.  Davis,  66  Barb. 
73. 

Oh. — ^Davis  V.  Cincinnati,  etc..  R. 
Co.,  1  Disn.  23,  12  Oh.  Dec.  (Re- 
print) 463. 

Tex. — Habenettle  v.  Trinity,  etc., 
R.  Co.,  46  Tex.  Civ.  A.  627,  103  SW 
219. 

But  see  Southern  R.  Co.  v.  Cole- 
man, 163  Ala.  266.  44  S  837;  South- 
ern R.  Co.  V.  Webb,  143  Ala.  304.  39 
S  262,  111  AmSR  45,  6  AnnCas  97 
(both  cases  holding  that  expenses  In- 
curred on  a  trip  to  the  point  of  des- 
tination to  look  after  the  shipment 
are  not  recoverable) ;  Woodger  v. 
Great  Western  R.  Co..  L.  R.  2  C.  P. 
318  (holding  that  the  consignee's 
hotel  expenses  while  waiting  for  the 
goods  are  not  recoverable  as  part 
of  the  damages):  Hales  v.  London, 
etc.,  R.  Co..  4  B.  &  S.  66.  116  ECL  66, 
122  Reprint  384  (holding  that  the 
personal  expenses  of  the  consignee 
tn  Inquiring  for  his  goods  cannot  be 
oonsioered  as  part  of  the  damages 
and  are  not  recoverable). 


[a]  Thus  It  has  been  held  that 
the  amount  spent  tn  telegraphing 
and  telephoning  to  trace  the  ship- 
ment is  a  natural  result  of  the 
wrongful  delay  and  may  be  recov- 
ered. Uarrell  v.  Pacific  Express  Co., 
64  Ark.  22,  14  SW  1098.  26  AmSR 
17:  Illinois  Cent.  R.  Co.  v.  Hopklns- 
vllle  Canning  Co.,  188  Ky.  678,  115 
SW  758;  Habenettle  v.  Trinity,  etc., 
R.  Co.,  46  Tex.  Civ.  A.  627,  198  SW 
219. 

fb]  M«vob   at  wzmg 

Jlsnei  fin  recovery  can  be  had  for 
time  lost  in  going  to  the  station  from 
which  the  goods  were  shipped,  as 
that  was  not  the  place  to  look  for 
them,  and  there  was  no  necessity  for 
incurring  such  expense,  St.  Louis, 
etc.,  R.  Co.  v.  Uudford,  48  Ark.  602, 
3  SW  814. 

[c]  Tbe  inuoes  of  slunriu  that 
the  expense  was  MMonafele  aad  nec- 
essary is  on  the  owner,  in  order  to 
authorize  an  allowance  of  expenses 
Incurred  In  tracing  goods  delayed  In 
shipment  Llchterman  v.  Barrett, 
167  NTS  882. 

40.  Denver,  etc..  R.  Co.  v.  DeWltt, 
1  Colo.  A.  419,  2!f  P  624;  Ingledew 
V,  Northern  R.  Co.,  7  Gray  (Maas.) 
86. 

BO.  DeLeon  v.  HcKernan,  26  Hlsc. 
182.  64  NTS  167:  Belcher  v.  Missouri, 
etc.,  R.  Co..  92  Tex.  693.  60  SW  559. 

Ca]  Thus,  where  a  carload  of  po^ 
tatoes  Is  damaged  by  delay  in  trans- 
portation, and  Is  further  damaged  by 
the  consignee's  delay  In  unloading 
the  car,  the  consignee  cannot  recover 
for  the  cost  of  labor  and  sacks  for 
resacklng  the  potatoes,  made  neces- 
sary by  the  condition  of  the  pota- 
toes when  the  consignee  unloaded 
the  car,  but  Is  entitled  only  to  the 
cost  of  the  labor  and  sacks  made 
necessary  by  the  condition  of  the 
potatoes  at  the  time  he  might  have 
taken  possession  of  them.  Oulf,  etc., 
R.  Co.  V.  Chlnski,  68  Tex.  Civ.  A.  21, 
114  SW  851. 

61.  Igo  V.  Cleveland,  etc.,  R.  Co.. 
156  111.  A.  190. 

68.  Houston,  etc..  R  Co.  v.  Jack- 
son, 62  Tex.  209. 

53.  U.  8. — The  J.  C  Stevenson,  17 
Fed.  640. 

111. — Toledo,  etc.,  R.  Co.  v.  Look- 
hart,  71  111.  627;  Sangamon,  etc.,  R. 
Co.  V.  Henry,  14  111.  156. 

Ky, — Louisville,  etc.,  R.  Co.  v. 
Robinson,  36  SW  6.  18  KyL  275. 

Mo. — Habn  v,  St.  Louis,  etc..  R. 
Co..  141  Mo.  A.  453.  125  SW  1186. 

Okl. — St.  Louis,  etc.,  B.  Co.  v. 
Peery,  40  Okl.  432.  138  P  1027. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Hume, 
87  Tex.  211,  27  SW  110;  St.  Louis, 
etc..  R.  Co.  v.  Wilhelm,  49  Tex.  Civ. 
A.  639.  108  SW  1194;  Texas,  etc.,  R. 
Co.  V.  Arnett.  (Civ.  A.)  101  SW  834. 

Va.— Norfolk,  etc.,  R,  Co.  v.  Wil- 


kinson, 106  Va.  776,  56  SE  808. 

84.  Ark. — St.  Louis,  etc..  R.  Co.  v. 
Washum,  96  Ark,  384,  131  SW  969. 

111.— Cleveland,  etc.,  R.  Co.  v. 
Strong,  56  III.  A.  604. 

Ind.  T. — Missouri,  etc..  R.  Co.  v. 
Truskett,  2  Ind.  T.  633,  53  SW  444. 

Mo. — Hendrix  v.  Wabash  R.  Co., 
107  Mo.  A.  127,  80  SW  970. 

Okl.— St.  Louis,  etc..  R.  Co.  v. 
Peery,  40  Okl.  432.  138  P  1027. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Howe,  87 
Tex.  211.  27  SW  110;  Ft.  Worth,  etc., 
R.  Co.  V.  Whiteside,  (Civ.  A.)  141  SW 
1037;  Texas,  etc..  R.  Co.  v.  Arnett, 
(Civ.  A.)  101  SW  834. 

Utah. — Groot  v.  Oregon  Short  Line 
R.  Co.,  34  Utah  152.  96  P  1019. 

Wis. — Ayres  v.  Chicago,  etc.,  R. 
Co.,  75  Wis.  216.  45  NW  1122. 

[a]  Thus,  where  plaintlfT  shipping 
cattle  to  a  market  In  another  state 
signed  the  written  request  permit- 
ting the  carrier  to  keep  the  cattle 
for  thlrty-slx  hours  In  the  cars  with- 
out feed  or  water  as  provided  by  the 
federal  statute,  and  the  carrier  un- 
loaded the  cattle  for  feed  and  water 
at  an  intermediate  point,  although 
If  carried  on  the^  would  have 
reached  their  destination  within  the 
thlrty-slx  hour  limit,  the  shipper  was 
entitled  to  recover  the  cost  of  feed- 
ing exacted  by  the  carrier.  St.  Louis, 
etc.,  R.  Co.  V.  Washum,  96  Ark.  384, 
131  SW  969. 

[b]  Delay  in  fumisUnff  oar, — 
Where  a  railroad  agent  who  had 
been  requested  to  furnish  cars  for 
the  shipment  of  live  stock  knew  that 
the  stock  had  been  brought  to  within 
a  short  distance  of  the  station  and 
was  there  being  kept,  the  railroad 
was  liable  In  an  action  for  failure 
to  furnish  the  cars  for  special  dam- 
ages for  the  expense  of  keeping  the 
stock  during  the  period  of  delay.  St. 
Louis,  etc.,  R.  Co,  v.  Oxler.  86  Ark. 
179.  110  SW  698,  17  LRANS  327. 

66.  St.  Louis,  etc.  R.  Co.  v.  Gun- 
ter,  39  Tex.  Civ.  A  129,  88  SW  938. 
And  see  Hahn  v.  St.  Louis,  etc.,  R. 
Co.,  141  MO.  A.  458,  125  SW  1186 
(holding  that,  where  a  carrier  being 
unable  to  carry  the  shipment  of  live 
stock  because  of  a  wreck  on  its  rOad 
resulting  from  Its  negligence  re- 
turned the  stock  to  the  shipper,  and 
he  employed  another  carrier  to  take 
the  shipment  to  Its  destination  with 
reasonabla  expedition,  the  defaulting 
carrier  is  liable  for  actual  loss  such 
as  shrinkage  tn  weight  of  the  ani- 
mals, decline  In  the  market,  and  ex- 
pense Incurred  on  account  of.  the  re- 
shipment). 

06.  Southern  Kansas  R.  Co.  v. 
Samples.  (Tex.  Civ.  A.)  109  SW  417. 

67.  Chicago,  etc.,  R.  Co.  v.  Calu- 
met Stock  Farm,  194  III.  »,  6]  NB 
1096.  ~- 
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time  they  were  delivered  and  that  at  the  time  they 
should  have  been  delivered,  but  he  is  entitled  also 
to  recover  damages  for  the  injury  to  the  goods." 
This  principle  has  perhaps  more  frequently  been 
applied  in  the  case  of  delayed  live  atock  shipments 
than  to  any  other  class  of  shipments.^  It  has  uni- 
formly been  held  that  shrinkage  in  weight  due  to 
the  delay  is  a  proper  element  of  damage  to  be  al- 
lowed," and  that  damages  may  be  allowed  for  other 
physical  injuries  resulting  from  the  delay."  How- 
ever, it  has  been  held  that,  if  there  is  no  difference 
in  the  market  value  at  the  time  the  stock  was  de- 
livered and  that  at  the  time  it  should  have  been 
delivered,  plaintiff  can  recover  only  for  the  injury 
to  its  fitness  for  market  resulting  from  the  delay, 
and  the  cost  of  feeding  and  cuing  for  it  during  the 
delay.'' 


[$  453]  f.  Interest;  Deduction  of  Freight 
Oharges.  A  large  number  of  decisions  in  which  the 
complaint  has  demanded  interest  hold  that  interest 
on  the  value  of  the  shipment  during  the  time  of 
the  reasonable  delay  is  recoverable  as  damages,^ 
and  it  has  been  held  that  the  fact  that  a  greater 
rate  of  interest  than  the  legal  rate  is  demanded 
does  not  prevent  a  recovery  of  the  legal  rate."  Un- 
paid freight  is  to  be  deducted  from  the  amount  of 
damage,  as  the  owner  receives  the  advantage  of  the 
transportation.** 

454]  g.  Depreciation  in  Market  Value  be- 
tween Time  of  Arrival  ami  Time  of  Sale.  Where 
goods  have  unreasonably  been  delayed,  there  can 
be  no  recovery  for  depreciation  in  market  value  oc- 
curring after  the  time  the  goods  actually  arrived 
and  could  have  been  sold,°^  nor  after  such  time 


58.  St.  Louis,  etc.,  R.  Co.  v.  Phelps, 
46  Ark.  485,  487;  Philadelphia  R.  Co. 
V.  DlfCendal,  109  Md.  494,  73  A  1»3: 
Gann  v.  Chicago,  etc.,  R.  Co..  72  Mo. 
A.  84;  Houston,  etc.,  R.  Co.  v,  Bath. 
40  Tex.  Civ.  A.  270,  90  SW  55. 

"It  is  Immaterial  whether  the  de- 
preciation In  value  Is  caused  by  a 
fall  in  -prices  or  by  a  physical  in- 
Jury    sustained   through    the  negll- 

?ence  of  the  carrier.  Compensation 
or  the  actual  loss  sustained  is  what 
the  law  alms  at.  and  the  increased 
value  at  the  place  of  delivery  is 
what  the  owner,  relying  upon  the 
carrier,  has  lost."  St.  Louis,  etc.,  R. 
Co.  V.  Phelps,  supra. 

[a]  Thus,  in  a  suit  against  con- 
necting carriers  for  the  depreciated 
value  of  damaged  cotton  picked 
from  bales  shipped.  In  order  to  make 
such  cotton  merchantable  as  distin- 
guished from  the  depreciated  market 
value  of  the  damaged  bales  as  such, 
plaintiff  was  entitled  to  recover  the 
difference  between  the  market  value 
of  the  cotton  damaged  and  the  mar- 
ket value  of  similar  cotton  not  dam- 
aged at  the  time  when  the  shipment 
arrived  at  Its  destination,  and  the 
reasonable  and  necessary  expense  of 
repi eking  the  damaged  cotton  and 
putting  it  in  merchantable  condition, 
if  reptcking  was  necessary,  with  six 

ger  cent  Interest,  etc.    Houston,  etc.. 
,.  Co.  v.  Bath,  40  Tex.  Civ.  A.  Z70, 
90  SW  55. 

[b1  Oalay  In  fnrnlaUng  caxm. — 
(1)  This  rule  applies. also  where  the 
shipper  unreasonably  delays  to  fur- 
nish cars.  Pecos,  etc..  R.  Co.  v.  Blv- 
ins,  61  Tex,  Civ.  A.  170.  130  SW  210; 
San  Antonio,  etc..  R.  Co.  v.  Timon, 
45  Tex.  Civ.  A.  47,  99  SW  418,  (2) 
And  the  fact  that  the  cattle  were  not 
to  be  sold  Immediately  on  their  ar- 
rival at  destination  does  not  affect 
the  operation  of  this  rule.  Pecos, 
etc.,  R.  Co.  V.  Bivins.  supra.  (3) 
For  damages  recoverable  for  failure 
or  refusal  to  furnish  cars  see  supra 
i  76. 

[c]  Wliere  there  1m  no  market  at 
plaos  of  daetliiatlon. — It  being  proved 
in  an  action  for  delay  In  transport- 
ing cattle  that  there  was  no  market 
for  the  cattle  at  their  destination, 
and  there  being  evidence  of  their 
real  or  extrinsic  value  there,  the  jury 
are  properly  charged  to  find  as  dam- 
ages the  difference  between  their  in- 
trinsic value  when  but  for  the 
carrier's  negligence  they  would  have 
arrived  there,  and  such  value  when 
they  were  actually  delivered.  Pecos, 
etc.,  R.  Co.  V.  Crews.  <T6X.  Civ,  A.) 
139  SW  1049. 

59.  See  cases  infra  notes  60-62. 

60.  Ala. — Richmond,  etc.,  R.  Co.  v, 
Trousdale,  99  Ala.  389,  13  S  23.  i'i 
AmSR  6f. 

Ky. — Louisville,  etc..  R.  Co.  v.  Rob- 
inson. 36  SW  6.  18  KvL  275. 

Mo. — Olascock  v.  Chicago,  etc.,  R. 
Co.,  69  Mo.  589;  Sturgeon  V.  St.  Louis, 
etc.,  R.  Co..  65  Mo.  569;  Ballentine 
v.  North  Missouri  R.  Co..  40  Mo.  491. 
93  AmD  315;  De  Lisle  v.  St.  Louis, 
etc..  R.  Co..  149  Mo.  A.  8,  129  SW 


252;  Hahn  v.  St.  Louis,  etc..  R.  Co- 
wl Mo.  A.  4S3.  125  SW  1185;  Hen- 
drlx  V.  Wabash  R.  Co..  107  Mo.  A.  127, 
SO  SW  970;  Gann  v.  Chicago  Great 
Western  R.  Co.,  72  Mo.  A.  34;  Doug- 
lass v.  Hannibal,  etc.,  R.  Co.,  53  Mo. 
A.  478;  Armstrong  v.  Missouri  Pac. 
R.  Co..  17  MO.  A.  403. 

Tejt. — Missouri,  etc.,  R.  Co.  v. 
Darlington.  (Civ.  A.)  30  SW  251. 

Wis. — Ayres  v.  Chicago,  etc.,  R. 
Co.,  75  W1.1.  215,  43  NW  1122. 

See  Cleveland,  etc.,  B.  Co.  v.  Strong, 
56  111.  A.  604. 

[a]  Thus,  In  Sturgeon  v.  St. 
Louis,  etc.,  R.  Co.,  65  Mo.  669, 
572,  which  was  an  action  to 
recover  for  damages  caused  by 
delay  in  delivering  a  shipment  of 
hogs,  it  was  held  that  Che  court 
properly  instructed  the  jury  that  the 
measure  of  damages  was  "the  dif- 
ference In  the  market  worth  of  the 
hogs  when  they  ought  to  have  been 
defivered,  and  when  they  were  actu- 
ally delivered,"  and  also  "the  value 
per  pound  gross  weight  of  the  differ- 
ence when  they  ought  to  have  been 
delivered,  and  when  they  were  actu- 
ally delivered."  The  last  portion 
of  this  instruction  was  objected  to 
on  the  ground  that  the  difference  in 
the  market  value  of  the  hogs  when 
delivered  and  when  they  ouRht  to 
have  been  delivered  covered  the  en- 
tire loss;  but  the  court  held  that  it 
was  correct,  saying:  "We  do  not 
understand  how  the  damages  occa- 
sioned by  the  decline  in  the  market 
value  could  cover  a  loss  occasioned 
by  shrinkage.  Of  course  the  instruc- 
tion must  be  understood  as  only 
intended  to  give  the  plaintiff  the 
difference  between  the  amount  of 
shrinkage  which  would  have  oc- 
curred had  the  train  gone  through  in 
the  usual  time  and  that  which  actu- 
ally happened.  It  was  proved,  or  at 
least,  there  was  evidence  to  show, 
that  the  shrinkage  between  Wells- 
ville  (where  the  hogs  were  delivered 
for  transportation),  and  St.  Louis, 
their  place  of  destination,  was  usu- 
ally about  six  pounds,  whereas  the 
actual  shrinkage  In  this  t-ase  was 
about  twenty  pounds  nor  head.  The 
damages,  therefore,  authorized  by  the 
instruction,  supposing  the  testiinony 
on  the  subject  to  have  been  satls- 
f.ictory.  would  have  been  the  value 
of  fourteen  pounds,  and  not  of  the 
entire  shrinkage." 

SI,  Priestly  v.  Northern  Indiana, 
etc,  U.  Co.,  26  III.  205,  79  AniD  369; 
Cann  v.  Chicago,  etc..  R.  Co.,  72  Mo. 
A.  34. 

62.  Newport  News,  etc.,  R.  Co,  v. 
Mercer,  96  Ky.  475,  29  SW  301,  16 
KyL  565. 

63.  tl.  S.— Missouri,  etc.,  R.  Co.  v. 
Truskett.  104  Fed.  728.  44  CCA  179 
faff  186  U.  S.  480,  22  SCl  943,  46  L. 
ed.  1259];  Woodward  v.  Illinois  Cent. 
R.  Co.,  30  F.  Cas.  No.  18,006,  1  Blss. 
403. 

Ark. — Crutcher  v.  Choctaw,  etc.,  R. 
Co.,  74  Ark.  35S.  85  3W  770. 

Ga, — Southern  Express  Co.  v,  Ha- 
naw,   134   Ga.   446,   67   SB  944,  137 


AmSR  227;  East  Tennessee,  itc.  R. 
Co,   V.  Johnson,   86  Ga.    497,   11  SB 

809. 

111. — Coats  V.  Chicago,  etc.,  R.  Co., 
144  III.  A.  Bl  [rev  on  other  grounds 
239  III.  154.  87  NE  929]. 

La. — Murrell  v,  Dlxey,  14  La.  Ann. 
298. 

Miss. — Illinois  Cent.  R.  Ca  v. 
Haynes.  64  Miss.  604.  1  S  765. 

Mo. — Dunn  v.  Hannibal,  etc.,  R.  Co., 
68  Mo.  268;  Smith  v.  Whitman,  13 
Mo.  362;  R,  B.  Punston  Dried  Prult, 
etc.,  Co.  V.  Toledo,  etc..  R.  Co.,  163 
Mo.  A.  426.  143  SW  839. 

N,  T. — Prey  v.  New  York  Cent., 
etc.,  B.  Co.,  114  App.  Dlv.  747,  100 
NYS  225. 

N.  C. — Lee  v.  St.  Louis,  etc..  R. 
Co.,  136  N.  C,  533,  48  SE  809, 

Tex. — Texas  Cent.  R.  Co.  v.  Han- 
nay-Prerichs,  104  Tex.  603.  142  SW 
1163  [mod  (Civ.  A.)  130  SW  25oj; 
Dorrance  v.  International,  etc.,  R. 
Co..  108  Tex.  200,  125  SW  561;  Oulf 
Coast,  etc.,  R.  Co.  v,  McCarty,  82 
Tex.  608,  18  SW  716;  Ft.  Worth,  etc., 
R.  Co.  V.  Greathouse,  82  Tex.  104,  17 
SW  834;  Houston,  etc.,  R.  Co.  v. 
Jackson.  62  Tex.  209;  Missouri,  etc., 
R.  Co.  V.  Gray,  (Civ.  A.)  160  SW 
484;  Gulf,  etc,  R.  Co.  v.  Batte,  (Civ, 
A.)  81  SW  813;  Texas,  etc.,  R.  Co. 
V.  Murtishaw,  34  Tex.  Civ.  A.  447. 
78  SW  953:  Texas,  etc.,  R.  Co.  v. 
Smlssen.  31  Tex.  Civ.  A.  549,  73  SW 
42;  Gulf,  etc.,  R.  Co.  v.  Lee,  (Civ. 
A.)  65  SW  54;  Southern  Pac.  Co,  v. 
Anderson,  26  Tex.  Civ.  A.  618.  63  SW 
1023;  Texas,  etc..  R.  Co.  v.  Trues- 
dell,  21  Tex.  Civ,  A.  126.  61  SW  1172; 
International,  etc.,  R.  Co.  v.  Lewla, 
(Civ.  A.)  23  SW  323. 

Vt.—- Newell  V.  Smith.  49  Vt.  255; 
Laurent  v.  Vaughn,  30  Vt.  90. 

B.  C. — Hamilton  v.  Hudson's  Bay 
Co.,  1  B.  C.  176. 

ra]  Am  pnnltlTe  Oamages^In  one 
case  Interest  on  the  amount  of  dam- 
age to  the  goods  while  in  the  hands 
of  the  carrfer  was  allowed  ns  puni- 
tive damages  for  gross  negligence, 
Wolfe  V.  Lacy,  30  Tex.  349. 

rb]  Trader  the  atatntea  of  Ven- 
neeeee  interest  is  not  recoverable  on 
the  amount  found  due  as  damaures 
for  injuries  sustained  by  delay  in 
shipment.  Illinois  Cent.  R.  Co.  v. 
.Southern  Seating,  etc.,  Co..  104  Tenn. 
568,  58  SW  303,  78  AmSR  9S3,  50 
LRA  729. 

[c]  In  Texas  It  has  been  held 
that  such  interest  Is  allowed  as  a 
matter  of  law.  even  though  it  was 
not  asked  for  In  the  pleadings.  Ft. 
Worth,  etc.,  R.  Co.  v.  Greathouse.  82 
Tex.  104,  17  SW  834. 

64.  Dorrance  v.  International,  etc., 
R.  Co..  103  Tex.  200.  125  SW  i>6l. 

65.  Crutcher  v.  Choctaw,  etc.,  U. 
Co..  74  Ark.  358.  85  SW  770;  St. 
Louis,  etc.,  R.  Co.  v.  Phelps,  46  Ark. 
4S5;  Southern  Express  Co.  v.  Hanaw. 
131  Ga.  445.  67  SE  94<,  137  AmSR 
227;  East  Tennessee,  etc.  R.  Co.  v. 
Johnson,  86  Ga.  497,  11  SE  fi09;  Van 
Lindley  v.  Richmond,  etc.,  R.  Co.,  88 

547. 


N.  C 

66.    Glascock  V.  Chicago,  etc. 


R. 


For  later  mnb,  developnieata  and  tbmgui  in  the  law  see  cumulative  Annotations,  nine  title,  pasumd  note  niunber. 
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e&n  there  be  any  recovery  for  the  expense  of  keep- 
ing the  goods,  or  for  shrinkage  in  weight,  or  depre- 
eiation  in  actual  vahie.*' 

[i  465]  h.  EiMnpUrr  <v  FnnitiTC  Dunagefl. 
Exemplary  or  punitive  damages  are  not  reeovraable 
for  nnrrasonable  delay  in  transportation,  unless 
soeh  delay  vas  due  to  gross  negligence  or  opprea- 
aon,  or  to  a  willful,  conscious,  or  wanton  disn^axd 
of  the  ahiwer's  rights."  But  where  the  carrier's 
eonduet  in  wdaying  the  shipments  showed  a  reckless 
and  wanton  ^sregakd  of  the  shipper's  r^hts,  puni- 
tive damages  have  been  flowed."* 

a  456]  L  Spedml  I>amagM">— (1)  SUtcnwnt 
of  Genenl  FiindplM  AiFflcttng  Bight  to  Special 
DamagM'^Ca)  In  Absence  ot  Notice  of  O^cam- 
Btancei  Beaniring  Prompt  SbipmeBt— m.  State- 
ment of  Bule.  It  is  a  role  of  universal  application 
that  damages  recoverable  for  delay  in  transporta- 


tion must  be  such  as  mig^t  reasonably  have  been 
eontemplated  by  the  parties  at  the  time  the  con- 
tract of  carriage  was  made,  and  that  q>eeial  dam- 
ages for  del^  are  recovaable  only  in  case  the 
snipper,  at  or  before  the  time  he  tendered  his 
goods  for  shipment,  informed  the  carrier  of  the 
special  eireumstances  which  rendered  a  prompt 
transportation  and  delivery  of  tfaie  goods  at  their 
destination  necessary.^'  The  rule  in  its  application 
is  not  limited  to  contraets  of  sale  in  etmtemplation 
by  the  shipper,  but  is  applied  to  the  varying  phases 
of  mercantile  life,  upon  the  theory  that  unless 
the  carrier  be  made  aware  by  the  Eihipper,  at  the 
time  of  shipment,  of  the  ui^^ency,  and  the  circnm- 
stances  that  require  unusual  du^iatch  or  care  in 
transportation,  it  cannot  be  presumed  to  know  the 
facts,  the  existence  and  knowledge  of  which  upon 
its  port  presoit  the  l^al  status  upon  which  its 


Co..  <9  Mo.  S89  (where  It  was  held 
that  evidence  la  not  admissible  to 
show  that,  between  the  time  of  the 
arrival  of  th»  goods  and  the  time 
when  they  were  sold,  a  decline  In 
the  market  took  place) ;  Ayres  v. 
Chicago,  etc..  R.  Co..  71  Wis.  372,  37 
NW  132.  5  AmSR  226,  76  Wis.  216. 
43  NW  1122. 

67.  Ayres  v.  Chlcaso,  etc.,  R.  Co., 
:S  Wis.  215,  43  NW  1122. 

fa]  TUna,  in  an  action  against  a 
railroad  company  for  delay  In  trana- 
portinK  hogs,  it  appeared  that 
through  defendant's  negligence  ihe 
bogs  were  put  on  the  Chicago  mar- 
ket on  Saturday,  Instead  of  on  Thurs- 
day: that  there  was  no  market  for 
them  till  Monday,  when  they  could 
all  have  been  sold;  but  that  plaintiff 
sold  only  part  of  them  on  Monday, 
keeping  the  balance  until  Tuesday 
and  Wednesday,  when  he  sold  for 
less  than  on  Monday.  It  was  held 
that  he  could  recover  for  the  expense 
of  keeping,  shrinkage  In  weight,  and 
depreciation  in  value,  only  from 
Thursday  until  Monday.  Ayrea  v. 
Chicago,  etc.,  R.  Co.,  76  Wis.  215,  4$ 
NW  1122. 

68.  Southern  R.  Co.  v.  Coleman, 
153  Ala.  266.  44  S  837;  Lord  v.  Maine 
Cent.  R,  Co.,  105  Me.  255,  74  A  117; 
American  Express  Co.  v.  Burke,  104 
Miss.  275.  61  S  212;  Taxoo.  etc.,  R. 
Co.  V.  Christmas,  89  Miss.  686.  42 
S  169;  Darlington  County  Pair,  etc., 
Assoc.  V,  Atlantic  Coast  Line  R.  Co., 
90  S.  C.  436.  73  SE  790. 

[a]  XUnstratloiu. — (1)  A  shipper 
Is  not  entitled  to  recover  punitive 
damages  for  delay  in  delivering  a 
horse  on  a  special  train  hired  for  the 
purpose  under  a  special  contract, 
such  delay  being  caused  by  the  nec- 
esaary  repair  or  a  trestle,  made  nec- 
essary by  quicksand  illUng  Into 
trestle  timber  holes  when  Fimbers 
were  removed  to  put  in  new  timbers. 
I>arlington  County  Pair,  etc.,  Assoc. 
V.  Atlantic  Coast  Line  R.  Co.,  90  S. 
C.  436,  73  SB  790.  <2)  Where  delay 
in  the  transportation  of  goods  ap- 
i>ears  to  have  been  occasioned  bv  an 
inclination  of  the  carrier  to  enforce 
its  regulations  for  prepayment  of 
freight,  which,  although  reasonable, 
had  not  been  brought  to  the  ship- 
per's attention,  and  the  actual  injury 
to  the  goods  resulted  without  its 
knowledge,  and  there  was  nothing 
warranting  a  Qnding  of  wrongful  in- 
tent, exemplary  damages  w<jre  not 
recoverable.  Lord  v.  Maine  Cent.  R. 
Co..  lOB  Me.  256,  74  A  117.  (3)  Proof 
that  the  agent  of  a  carrier  at  the 
destination  of  a  shipment  did  not 
locate  the  car  in  which  the  same 
was  ts  proof  of  simple  negligence 
only  and  does  not  authorize  exam- 
plary  damages  for  delay  in  the  de- 
livery of  the  shipment  Southern  R. 
Co.  V.  Coleman,  163  Ala.  268.  44  S 
837.  (4)  Mistake  of  a  carrier's  clerk 
In  billing  goods  to  the  wrong  desti-' 
nation,  which  mistake  the  carrier 
immediately  corrected,  on  notice,  by 
sending  out  a  tracer,  and  the  refusal 
of  the  connecting  carrier  to  deliver 


the  goods  without  payment  of 
charges  for  the  extra  haul  resulting 
from  the  mistake,  do  not  make  a 
case  of  wlUfulneu.  oppression,  or 
wanton  disregard  of  the  shipper's 
rights  by  the  original  carrier,  au- 
thorizing punitive  damages  for  the 
delay.  Taxzo,  etc^  R.  Co.  Christ- 
mas, 89  Miss.  686.  42  S  169. 

68.  Mills  V.  Southern  R.  Co.,  90 
S.  C.  366.  73  SB  772. 

70.  Xdjthiutr  ot  omuwetlBff  eaRl«r 

for  special  damages  see  Infra  J  900. 

71.  Bpedflo  applloatlOBS  ox  rols 

see  Infra  if  463-471. 

78.  U.  S. — Slmona-Mayrant  Co.  T. 
Atlantic  Coast  Line  R.  Co.,  207  Fed. 
387:  Central  Trust  Co.  V.  Savannah, 
etc.,  R.  Co.,  69  Fed.  683. 

Ala. — Southern  R.  Co.  v.  Langley, 
184  Ala.  624,  63  S  645;  Southern  R. 
Co.  V.  Moody,  169  Ala.  292,  294,  53  S 
1016  [clt  Cycl;  Southern  R.  Co.  v. 
Lewis,  166  Ala.  451.  61  S  865;  Pilcher 
V.  Central  of  Georgia  R.  Co.,  166  Ala, 
316,  46  S  765;  LoiUsvllle,  etc.,  R.  Co. 
V.  Cheatwood,  (A.)  68  S  720,  721  [clt 
Cyc]:  Illinois  Cent.  R.  Co.  v.  Broth- 
ers, 12  Ala.  A.  351,  67  S  628. 

Ark. — Chicago,  etc.,  R.  Co.  v.  New- 
house  Mill,  etc.,  Co.,  90  Ark.  452, 
119  SW  646;  Choctaw,  etc.,  R.  Co.  v. 
Rolfe,  76  Ark.  220.  88  SW  870:  Choc- 
taw, etc.,  R.  Co.  V.  Walker,  7l  Ark. 
571,  76  SW  1058;  Murrell  v.  Pacific 
Express  Co..  64  Ark.  22.  14  SW  1098. 
26  AmSR  17;  St.  Louis,  etc.,  R.  Co. 
V.  Mudford.  48  Ark.  602,  3  SW  914. 

Fla. — Williams  v.  Atlantic  Coast 
Line  R.  Co..  66  Fla.,  73B,  48  S  209; 
131  AmSR  169,  24  LRANS  134. 

Ga. — Columbus,  etc.,  R.  Co.  v. 
Flournoy,  75  Ga.  745. 

111.— Illinois  Cent.  R.  Co.  v.  Cobb, 
64  111.  128;  Illinois  Cent.  R.  Co.  v. 
McClellan,  54  III.  68,  5  AmR  83; 
Priestly  v.  Northern  Indiana,  etc,  R. 
Co.,  26  III.  205,  79  AmD  369;  Produce 
Reporter  Co.  v.  Adams  Express  Co., 
176  111.  A.  74;  Wabash,  etc.,  R.  Co. 
V.  Lynch,  12  111.  A.  365. 

Ky. — Stone  v.  Adams  Express  Co., 
122  SW  20O;  Franklin  V.  Louisville, 
etc.,  R.  Co.,  116  SW  765;  Illinois 
Cent.  R.  Co.  v.  Hopkinsvllle  Canning 
Co.,  132  Ky,  578,  116  SW  758:  Brand 
V.  lUtnols  Cent.  R.  Co.,  108  SW  356, 
32  KyL  1335;  Louisville,  etc.,  R.  Co. 
V.  Mink,  126  Ky.  337.  102  SW  294, 
31  KyL  833:  Illinois  Cent.  R.  Co.  v. 
Nelson,  97  SW  757,  30  KyL  114. 

Mass. —  Swift  River  Co.  v.  Fltch- 
burg  R.  Co..  169  Mass.  326.  47  NE 
1015,  61  AmSR  288;  Mather  v.  Amer- 
ican Express  Co.,  138  Mass.  66.  62 
AmR  2fiS;  Harvey  v.  Connecticut, 
etc.,  R.  Co.,  124  Mass.  421,  26  AmR 
673. 

Mich. — U.  S.  Express  Co.  v.  Root, 
47  Mich.  231.  10  NW  351. 

Miss. — Southern  Pac.  R.  Co.  v, 
Lyon,  107  Mips.  777.  66  S  209;  Ameri- 
can Express  Co.  v.  Burke.  104  Miss. 
275,  61  S  312;  American  Express  Co. 
V,  Jennings,  86  Miss.  329,  38  S  374, 
109  AmSR  708;  Vicksburg,  etc..  R. 
Co.  V.  Ragsdale,  46  Miss.  468  (lead- 
ing case) , 

MO.— Dunne  v.  St.  Louis,  etc.,  -R. 


Co.,  l<e  Uo.  A.  872.  148  SW  997: 
Rogan  V.  Wabash  R.  Co..  SI  Mo.  A. 
6<6. 

N.  H. — Demlng  v.  Grand  Triink  R. 
Co.,  48  N.  H..  4G6,  2  AmR  267. 

N.  J. — Hlgglns  V.  U.  S.  Express 
Co.,  S3  N.  J.  L,  398.  86  A  450. 

N,  T. — ^Brown  v.  Weir,  96  App.  Dlv. 
78.  88  NTS  479;  Brauer  v.  Oceanic 
Steam  Nav.  Co.,  66  App.  TAv.  605. 
73  NTS  291;  Betmar-Wallen  Co.  v. 
Delaware,  etc.,  R.  Co.,  89  Misc.  252, 
163  NTS  287;  Rosenberg  v.  Delaware, 
etc..  R.  Co.,  88  Misc.  1,  160  NTS  76; 
Lichtenstein  v.  Fargo,  66  Misc.  149, 
121  NTS  327;  Bracco  v.  Merchants' 
Despatch  Transp.  Co.,  61  Misc.  60, 
118  1?YS  181;  Wolfe  v.  Weir,  61  Misc. 
67.  112  NTS  1078;  Goodfleld  v.  Piatt. 
ISO  NTS  180;  Harris  v.  Fargo,  113 
NTS  B77,  B78  [quot  Cycl. 

N.  C. — Asheboro  Wheelbarrow,  etc., 
Co.  V.  Southern  R.  Co.,  149  N.  C. 
261,  62  SB  1091*  Harper  Furniture 
Co,  v.  Southern  Express  Co.,  148  N. 
C.  87,  62  SB  146,  128  AmSR  B88,  30 
LRANS  483  and  note;  Davidson  Dev. 
Co.  v.  Southern  R.  Co.,  147  N.  C. 
603.  61  SE  381;  Tilllnghast-Styles  Co. 
V.  Providence  Cotton  Mills,  143  N. 
C.  268,  55  SE  521;  Sbarpe  v.  South- 
ern R.  Co.,  130  N.  C.  613,  41  SE  799. 

Okl. — Choctaw,  etc.,  R.  Co.  v. 
Jacobs,  15  Okl.  493,  82  P  502. 

Pa. — Clyde  Coal  Co.  v.  Pittsburg, 
etc.,  R.  Co.,  226  Pa.  391,  75  A  59l. 

26  LRANS  1191  and  note;  Hoffman 
V.  Delaware,  etc.,  R.  Co.,  39  Pa. 
Super.  47. 

S.  C. — Moore  v.  Atlantic  Coast  Lin© 
R.  Co-,  85  S.  C.  19,  67  SE  11;  Towles 
V.  Atlantic  Coast  Line  R.  Co.,  83 
3.  C.  501.  65  SE  638:  Green  Co.  v. 
Atlantic  Crfast  Line  R.  Co.,  83  S.  C. 
498,  66  SE  639;  Shteder  v.  Southern 
R.  Co.,  83  S.  C.  466,  65  SE  631;  Mc- 
Meekin  v.  Southern  R.  Co.,  82  S.  C. 
468,  64  SE  413;  Kolb  v.  Southern  R. 
Co,,  81  S.  C.  636,  62  SE  72:  Rutland 
V.  Southern  R.  Co.,  81  S.  C.  448,  62 
SE  865:  Matheaon  v.  Southern  R.  Co., 
79  S.  C.  IBB,  60  SE  437;  Strange  v. 
Atlantic  Coast  Line  R.  Co.,  77  S.  C. 
186,  57  SE  724;  McKerall  v.  Atlantic 
Coast  Line  R.  Co..  76  S.  C.  338,  66 
SE  966;  Mllhous  v.  Atlantic  Coast 
Line  R.  Co..  76  S.  C.  361.  55  SE  764; 
Guess  V.  Southern  R.  Co.,  73  S.  C. 
264,  53  SE  421;  Wesner.  etc.,  Mfg. 
Co.  V.  Atlantic  Coast  Line  R.  Co..  71 
S.  C.  211.  50  SE  789;  Traywlck  v. 
Southern  R.  Co..  71  S.  C.  82,  50  SE 
549,  110  AmSR  663. 

Tenn. — Illinois  Cent,  R.  Co,  v. 
Johnson,  116  Tenn.  624,  94  SW  600; 
Illinois  Cent.  R.  Co.  v.  Southern 
Seating,  etc.,  Co..  104  Tenn.  668,  68 
SW   303.   50  LRA  729. 

Tex, — San  Antonio,  etc.,  R.  Co.  v. 
Houston  Packing  Co.,  167  SW  228; 
Missouri,  etc..  R.  Co.  v.  Belcher.  89 
Tex.  428.  3.=i  SW  6;  Gulf.  etc..  R.  Co. 
V.   Loonle.  82  Tex.  323,  18  SW  221, 

27  AroSR  891;  Pacific  Express  Co. 
v.  Darnell, -62  Tex.  639;  Hassler  v. 
Gulf,  etc.,  R.  Co.,  (Civ.  A.)  142  SW 
629;  Gulf,  etc..  R,  Co  v.  Barber.  AO 
Tex.  Civ.  A.  284.  127  SW  258;  Wells 
T.  Thompson.  68  Tj^  Civ.  A.|616. 
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liability  for  more  than  ordinary  damages  can  be 
predicated.'^  In  every  instance  it  is  said  the  shipper 
has  it  within  his  power  to  protect  himself  against 
all  damages,  both  general  and  special,  caused  by 
delays  or  losses  in  shipment,  by  giving  notice  to 
the  carrier  when  the  contract  is  made.  If  he  fails 
to  avail  himself  of  this  privilege  he  must  suffer 
the  consequences  of  his  own  ne^ectJ' 

[I  457]  bb.  0<msiderationfl  on  WUch  Bnle 
Baaed,  various  reasons  have  been  ass^pied  for  the 
foregoii^  rale:  (1)  The  principal  reason  assigned 
—  and  it  is  applicable  to  alt  contracts  whatever 
may  be  their  nature^' — ^is  that  the  party  nnder- 
ta^ng  the  delivery  ia  held  to  assume,  when  he 
makes  his  contract,  a  liability  only  for  those  dam- 

Ts  which  wonld,  in  the  usual  and  ordinary  course 
things,  result  from  his  failure  to  perform,  be- 
cause it  is  only  these  that  he  is  required  to  foresee, 
unless  it  is  shown  that  knowledge  of  an  unusual 
situation  of  the  other  party,  in  which  extraordinary 
injury  may  be  caused  by  nondelivery,  has  been 
broi^ht  to  his  attention,  and  that  he  has  contracted 
with  reference  thereto;"  to  allow  other  damages 


116  SW  607;  Pacific  Express  Co.  v. 
Jonea.  62  Tex.  Civ.  A.  367,  113  SW 
952;  Haberzettle  v.  Trinity,  etc.,  R. 
Co.,  46  Tex.  Civ.  A.  527,  103  SW  219; 
Ft.  Worth,  etc.,  R.  Co.  v.  HAmm, 
(Cfv.  A.)  93  SW  216;  Chicago,  etc., 
R.  Co.  V.  C.  C.  Mill  El.,  etc.,  Co.. 
(Civ.  A.)  87  SW  753;  Daube  v.  Chi- 
cago, etCy  R.  Co.,  89  Tex.  CIv.  A. 
24,  86  SW  797;  Grayson  County  Nat. 
Bank  v.  Nashville,  etc.,  R.  Co.,  (Civ. 
A.)  79  SW  1094;  Houston,  etc.,  R. 
Co.  v.  Brown,  33  Tex.  Civ.  A.  237, 
78  SW  580;  Gulf,  etc^  R.  Co.  v.  Pick- 
ens. (Civ.  A.)  58  SW  156;  Missouri, 
etc.,  R.  Co.  V.  Webb,  20  Tex.  Civ,  A. 
431,  49  SW  S26;  Belcher  v.  Missouri, 
etc.,  R.  Co.,  47  SW  384.  1020  [rev  on 
other  erounda  92  Tex.  593,  60  SW 
6591;  St.  Louis,  etc.,  R.  Co.  v.  Gates, 
16  Tex.  Civ.  A.  135,  38  SW  648;  Atch- 
ison, etc.,  R.  Co.  V.  Bryan,  (Civ.  A.) 
28  SW  98;  Wells  v.  Battle,  5  Tex. 
Civ.  A.  532,  24  SW  353;  Gulf,  etc.. 
R.  Co.  v.  Cole,  (A.)  16  SW  176:  Ligon 
v.  Missouri  Pac.  R.  Co.,  3  Tex,  A. 
Civ.  Cas.  I  1. 

W.  Va- — Willtamsport  Hardwood 
Lumber  Co.  v.  Baittmore,  etc.,  R. 
Co..  71  W.  Va.  741.  77  SB  333;  Tle- 
laney  v.  U.  S.  Express  Co.,  70  W. 
Va.  502,  505,  74  SESIS  [quot  Cyc]; 
Clarke-Lawrence  Co.  v.  Chesapeake, 
etc..  R.  Co.,  63  W.  Va.  423.  429,  61 
SB  364  [quot  Cyc]. 

Wis. — Bradley  v.  ChicaBO,  etc.,  R. 
Co..  94  Wis.  44,  68  NW  4lTi;  Thomas, 
etc,  Mfff.  Co.  V.  Wabaah.  6to„  R.  Co., 
62  Wis.  642,  22  NW  827,  Kl  AmR 
726. 

Eng. — Horne  v.  Midland  R.  Co., 
L.  R.  7  C.  P.  583;  Great  Western  R. 
Co.  v,  Redmayne,  L.  R.  1  C.  P.  329; 
Waller  v.  Midland  Great  Western 
R.  Co..  L.  R.  4  Ir.  376;  Borries  v. 
Hutchinson.  18  C.  B.  N.  S.  446.  114 
ECL  446,  144  Reprint  618;  Hadley 
V.  Baxendale,  9  Bxch.  341,  166  Re- 
print 146  (leading  case);  Oee  v. 
Lancashire,  etc.,  R.  Co.,  6  H.  &  N. 
211.  158  Reprint  87. 

Que. — Clarke  v.  Holltday,  39  Que. 
Super.  499. 

Special  damages  will  not  be  con- 
sidered as  being  In  the  contempla- 
tion of  the  parties  unless  the  con- 
ditions out  of  which  such  damages 
might  ordinarily  arise  are  made 
known  to  the  carrier  at  the  time  the 
contract  is  made."  Texas,  etc,  R. 
Co.  V.  Hassell.  23  Tex.  CIv.  A.  681, 
684^8  SW  54. 

"Whenever  special  or  extraordi- 
nary damages,  suoh  as  would  not 
naturally  or  ordinarily  follow  a 
breach,  nave  been  awarded  for  the 
non-performance  of  contracts, 
wheuier  for  the  sale  or  carriage  of 
goods,  or  for  the  delivery  of  mes- 
sages by  telegraph.  It  has  been  for 


the  reason  that  the  contracts  have 
been    made    with    reference   to  the 

Eeculiar  circumstances  known  to 
oth.  and  the  particular  loss  had 
been  in  the  contemplation  of  both 
at  the  time  of  making  the  contract, 
as  a  contingency  whrch  might  fol- 
low the  non-performance."  Brown 
V.  Weir,  96  App.  Dlv.  78,  81,  88  NYS 
479.  , 

73.  Hadley  v.  Baxendale.  9  Exch. 
341,  166  Reprint  145_[quot  with  apnr 
Hlggins  V.  U.  S.  Express  Co.,  83 
N.  J.  L.  398,  399,  85  A  450]. 

74.  Pacific  Express  Co.  v.  Jones, 
52  Tex.  Civ.  A.  867.  371,  113  SW  952. 

75.  Hadley  v.  Baxendale,  9  Exch. 
341,  166  Reprint  146  (leading  case  on 

?uestlon  of  right  to  special  damages 
or  breach  of  contract). 
78.  Franklin  v.  Louisville,  etc.,  R. 
Co.,  (Ky.)  116  SW  765;  Bourland  v. 
Choctaw,  etc,  R.  Co.,  B9  Tex.  407, 
90  SW  488.  122  AmSR  847,  8  LRANS 
lllL 

"It  ia  of  the  utmost  Importance, 
and  is  simple  fairness,  that  every 
one  entering  into  a  contract  obliga- 
tion should  know  the  extent  of  the 
risk  he  thereby  assumes  other  than 
liability  for  the  damages  which  may 
naturally  and  proximately  flow  from 
Its  breach;  and  he  ia  entitled  to  have 
this  information  in  such  sort  that  it 
may  fairly  be  said  that  such  risk,  in 
the  event  of  a  breach,  was  within 
the  contemplation  of  both  parties  at 
the  time  tne  contract  was  entered 
Into.  Were  it  otherwise,  the  burden 
upon  freedom  of  contract  might  be- 
come Intolerable,  for  by  the  simplest 
form  of  contract  a  party  might  be 
made  to  suffer  ruinous  consequences. 
The  rule  Imposes  no  hardship  upon 
the  opposite  party,  for  he  has  out 
simply  to  give  notice  of  the  special 
circumstances  when  the  obligation  Is 
assumed."  Illinois  Cent.  R.  Co.  v. 
Brothers,  12  Ala.  A.  351,  366,  67  S 
628. 

77.  Simmons-Mayrant  Co,  v.  At- 
lantic Coast  Line  R.  Co..  207  Fed. 
387;  Moore  v.  Atlantic  Coast  Line  R. 
Co.,  86  S.  C.  19,  67  SB  11;  Towles  v. 
Atlantic  Coast  Line  R.  Co.,  83  S.  C. 
601,  65  SB  638;  Bourland  v.  Choctaw, 
etc.,  R.  Co..  99  Tex.  407.  90  SW  483. 
122  AmSR  647,  3  LRANS  1111;  Brit- 
ish Columbia,  etc..  Spar,  etc.,  Co,  v. 
Nettleship,  L.  R,  8  C.  P.  499. 

"One  of  two  contracting  parties 
ought  not  to  be  allowed  to  obtain  an 
advantage  which  he  has  not  Paid 
for."  British  Columbia,  etc..  Spar, 
etc.,  Co.  V.  Nettleship.  L.  R.  3  C.  P. 
499,  508. 

78.  Chicago,  etc.,  R.  Co.  v.  King, 
104  Ark.  216,  148  SW  1035;  Missouri, 
etc.,  R.  Go.  V.  Belcher,  88  Tex.  549, 
32  SW  618;  Pacific  Sxpress  Co.  v. 


would  be  to  add  to  the  trams  of  the  contract  an- 
other element  of  dami^s  not  contemplated  by  tbe 
parties.'^  (2)  Another  reason  for  requiring  t^e 
notice  is  to  give  the  carrier  an  opportunity  to  pro- 
tect itself  by  special  precaution  against  delay  in 
transportation.'*  (3)  However,  other  reasons  us- 
ually assigned  for  the  mie  as  implied  to  contracts 
generally,  such  as  that  the  person  to  whom  the 
notice  is  given  may  have  an  opportunity  of  demand- 
ing additional  compensation,  if  he  so  desires,  or  of 
refusing  to  make  the  contract,  have  no  application 
in  carrier  law,  because  the  carrier  is  not  at  liberty 
to  require  the  one  or  to  refuse  the  other."  Indeed 
this  fact  has  been  urged  aa  a  reason  that  special 
damages  edionld  not  be  allowed  against  oairieTS  for 
delay  in  transportation,  but  the  courts  in  which  thia 
contention  waa  made  thon^t  otherwise."^ 

[i  458]  (b)  In  Case  of  Notica  of  Special  Oir- 
comsfeaneaa— aa.  Statement  «f  Bole.  On  the  other 
hand,  the  role  is  equally  well  settled  that  roeelal 
demises  for  delay  in  the  ahipment  of  goods  are 
recoverable  when  the  carrier  has  notice  that  a  delay 
in  delivery  will  result  in  such  damages.*^  As  other- 
Jones,  52  Tex.  CIv.  A.  857.  118  SW 
962;  Quit  etc..  R.  Co.  v.  Ollbert.  « 
Tex.  Civ.  A.  S€<,  22  SW  760,  28  SW 
320. 

79.  Chicago,  etc..  R.  Co.  v.  King, 
supra. 

80.  Chicago,  etc..  R.  Co.  v.  Plant- 
ers' Gin.  etc..  Co.,  88  Ark.  77,  118  SW 
352:  Missouri,  etc..  R.  Co.  v.  Belcher. 
89  Tex.  428.  85  SW  6. 

"It  Is  contended  here  on  behalf  of 
the  carrier  that  such  special  damages 
should  never  be  allowed  against  a. 
railroad  In  this  state  because  it  Is 
by  law  deprived  of  the  privilege  of 
declining  to  receive  the  shipment, 
of  limiting  Its  liability,  or  of  charg- 
ing extra  compensation  for  the  extra 
llaDllity.  and  therefore  it  cannot  be 
said  to  have  contracted  with  refer- 
ence thereto  or  to  have  received  any 
compensatlon  therefor.  While  the 
correctness  of  this  contention  Is 
strongly  intimated  by  high  authority, 
Home  V.  Midland  R.  Co..  L.  R.  8  C. 
P,  131,  5  ERC  506,  we  do  not  think 
it  based  upon  sound  principle,  be- 
cause (1)  by  the  very  nature  of  Its 
business  it  Invites  the  passage  over 
Its  line,  at  the  rates  fixed  oy  the 
Commission,  of  the  usual  commerce 
of  the  country,  some  of  which  It 
must  know  will  be  tendered  to  It 
with  notice  of  special  conditions,  and 
such  Invitation  and  tender  constitute 
a  contract  with  reference  to  such 
conditions;  (2)  It  must  be  assumed 
that  the  rates  fixed  by  the  Commis- 
sion include  extra  compensation  for 
this  class  of  risks  as  one  of  the  or- 
dinary and  fixed  charges  of  opera- 
tion, and  that  therefore  the  shippers 
generally  have  paid  for  this  measure 
of  indemnity;  and  (3>  the  carrier  has 
the  opportunity  to  make  Immediate 

S reparation    to    guard    against  the 
reach."     Missouri,   etc..   R.   Co.  v. 
Belcher,  89  Tex.  428,  430,  36  SW  6. 

81.  Ala. — Southern  R.  Co.  v. 
Lewis.  166  Ala.  451,  61  S  868;  PUcher 
V.  Central  of  Qeorgta  R.  Co.,  166  Ala. 
316.  46  S  766. 

Ark. — St.  Louis,  etc..  R.  Co.  v. 
Lamb,  96  Ark.  209.  128  SW  1030: 
Chicago,  etc.,  R.  Co,  v.  Planters'" 
Gin.  etc.,  Co.,  88  Ark.  77.  118  SW  862; 
St.  Louis,  etc.,  R.  Co.  v.  Ozler.  8S 
Ark.  179.  110  SW  593,  17  LRANS 
327:  Crutcher  v.  Choctaw,  etc,  R. 
Co^  74  Ark.  868,  86  SW  770. 

Ga. — Savannah,  etc.,  R.  Co.  t. 
Pritchard.  77  Ga.  412,  I  SB  261,  4 
AmSR  92. 

111. — Priestly  v.  Northern  Indiana, 
etc..  R.  Co.,  26  III.  206,  79  AmD  369. 

Iowa. — Elzy  v.  Adams  Express  Co., 
141  Iowa  407,  119  NW  705. 

Ky, — Louisville,  etc.,  R.  Co-  v. 
Gormley,  109  SW  364,  88  KyL  188, 
[reh  den  111  SW  289,  38  KyL  802]; 
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urise  expressed,  where  at  the  time  of  entering  iirto 
a  contract  both  parties  knew  and  contemplated 
that,  if  a  breach  is  committed,  some  injury  will 
occur  in  addition  to  the  natural  and  ordinary  con- 
sequences of  the  breach,  the  person  committing  the 
breach  will  be  liable  to  give  compensation  or  dam- 
ages on  the  occurrence  of  the  injury."  Notice  of 
special  circumstances,  it  is  said,  puts  on  the  car- 
rier the  duty  to  use  diligence  commensurate  to  the 
requirements  of  the  case.*"  The  carrier's  duty, 
however,  is  fully  performed  when  on  receiving  the 
notice  it  uses  reasonable  diligence  to  forward  the 
goods  promptly."  In  the  application  of  the  rule, 
it  is  of  no  importance  that  the  amount  of  the  dam- 
ages cannot  be  estimated  at  the  time  the  contract 
of  shipment  is  entered  into."  The  important  con- 
sideration on  which  the  right  to  recover  special 
damages  depends  is  not  that  the  extent  or  amount 
of  such  damages  was  estimated  by  the  parties,  but 

LoufsvllU,  etc„  R.  Co.  v.  Mink.  12« 
Ky.  337.  103  SW  294,  31  Kvl.  833: 
IIllnofB  Cent.  R.  Co.  v.  Watklns.  91 
SW  1122.  28  Kyi.  1254;  Illlnola  Cent. 
R.  Co.  T.  Mossbarger,  91  SW.1121, 
28  KyL.  1217. 

Me. — Grlndle  v.  Bastern  Express. 
(7  Me.   317,   24  AmR  31. 

Miss. — Vicksburg,  etc.,  R.  Co.  v. 
Rassdale.  4S  Miss.  458. 

N.  Y.— Gladhlll  Wall  Paper  Co.  v. 
Baltimore,  etc,  R.  Co..  119  NTS  623. 

N.  C. — Harp«r  Furniture  Co.  v. 
Southern  Express.  148  N.  C.  17,  62 
NB  146,  12S  AmSR  E88,  80  LRA.NS 
488. 

Okl.— Ft.  Stnltta.  etc..  R.  Co.  v. 
Williams,  30  Okl.  726,  121  P  275,  40 
LRANS  494. 

S.  C— Mills  V.  Southern  R.  Co.,  90 
S.  C.  366,  73  SB  772;  Martin  v.  Sea- 
board Air  Une  R.  Co.,  70  S.  C.  8, 
40  SE  616. 

Tenn. — Illinois  Cent.  R.  Co.  v. 
Johnson,  116  Tenn.  624,  94  SW  600; 
Illinois  CenL  R.  Co.  v.  Southern 
Seatliw.  etc..  Co.,  104  Tenn.  568,  58 
8W  303,  78  AmSR  933,  50  LRA  729. 

Tex. — Oulf,  etc..  R.  Co.  v.  N«lson, 
(Civ.  A.)  139  SW  881;  Missouri  R. 
Oo.  V.  Harris,  (Civ.  A.)  138  SW  1086; 
SL  Xiouls  Southwestern  R.  Co.  v. 
Chatham.  (Civ.  A.)  136  SW  111; 
Waugh  V.  Gulf.  etc..  R.  Co..  62  Tex. 
Civ.  A.  615,  131  SW  843;  Dorrance 
v.  International,  etc.,  R.  Co..  <Civ. 
A)  126  SW  694;  Gulf,  etc.,  R.  Co.  v. 
Hodge,  (Civ.  A.)  39  SW  986;  Oulf, 
etc.,  R.  Co.  V.  Compton.  (Civ.  A.)  38 
SW  220:  Gulf,  etc.,  R.  Co.  v.  Gilbert, 
4  Tex.  Civ.  A.  866.  23  SW  760. 

Elng. — Hydraulic  Engineering  Co. 
V.  McHaffle,  4  Q.  B.  D.  670,  28  SRC 
558;  British  Columbia,  etc..  Spar,  etc., 
Co.  V.  Nettleshlp,  U  R.  3  C.  P.  499; 
Gee  V.  lAnca^dilre,  etc.,  R.  Co.,  6  H. 
A  N.  211,  158  Reprint  87. 


that,  wfa«i  the  contract  was  made,  the  fact  that 
such  special  damages  might  follow  the  breach  was 

contemplated  by  the  parties." 

[$  459]  bb.  Time  of  Giving  Notice.  To  render 
effective  the  notice  of  special  circumstances,  it  is 
essential  that  it  be  given  at  or  before  the  time  of 
the  making  of  the  contract  of  shipment."  A  notice 
of  the  circumstances  rendering  prompt  transporta- 
tion necessary,  given  after  the  carrier  has  accepted 
the  goods  for  transportation,  does  not  affect  the 
original  contract  and  is  not  sufficient  to  fasten  on 
the  carrier  a  liability  for  special  damages  growing 
out  of  such  circumstances  on  account  of  delay 
occurring  during  transportation.*'  Thus  a  notice 
is  insufficient  which  is  given  after  the  shipment 
has  started  on  its  way  and  before  it  has  reached 
its  destination,^  after  the  damages  have  already  ac- 
crued,*" or  after  a  reasonable  time  for  the  delivery 
of  the  goods."    In  the  application  of  the  rule,  it 


!a]  mwrtratlonB. — (l)  An  insured 
Ivered  to  the  agent  of  an  express 
company  the  semiannual  premium  on 
his  life  policy  to  be  forwarded  hy 
the  company  to  the  Insurer.  The 
agent,  with  knowledge  that  the  policy 
would  lapse  If  the  premium  was  not 
paid  on  or  before  eight  days  after 
receiving  it,  failed  to  deliver  it  to 
the  insurer.  It  was  held  that  nrl- 
marfly  the  upress  company  was  Ila- 
ble  for  the  value  vt  the  policy  on 
the  day  on  which  It  lapsed,  both 
parties  having  contemplated  such 
damages  from  the  knowledge  of  the 
facte.  Grlndle  v.  Eastern  Express 
Co.,  «7  He.  317,  24  AmR  31.  (2>  The 
measure  of  damages  for  failure  of 
defendant  express  company,  with 
knowledge  of  the  facts,  to  deliver  a 
bicycle  which  plaintiff  had  purchased 
and  shipped  for  use  during  ner  vaca- 
tion, she  being  unable  to  use  it  at 
other  times,  Is  the  value  of  the  bi- 
cycle, and  not  the  cost  of  hiring 
another  during  her  vacation,  al- 
though at  the  close  of  her  vacation 
defendant  offered  to  deliver  It.  and 
she  refused  to  receive  it,  no  bicycle 
being  obtainable  at  the  place  where 
ber  vacation  was  spent.    Mitchell  v. 


Weir.  19  App.  DIv.  183.  4S  KTS  1085 
faff  19  MISC.  530,  43  NTS  1123,  3 
XYAnnCas  400].  (3)  For  further 
applications  of  this  rule  see  infra 
S  463  et  seq. 

82.  Hydraulic  Engineering  Co.  v. 
McHaffle,  4  Q.  B.  D.  670,  l3  BRC 
S68. 

"If  there  be  special  circumstances, 
known  to  both  parties  to  the  con- 
tract of  shipment,  surrounding  the 
Intended  use  of  the  property,  which 
would  augment  the  damages  result- 
ing from  delay,  and  which  both  par- 
ties reasonably  contemplated  from  a 
knowledge  of  those  circumstances, 
the  carrier  will  be  liable  therefor." 
Crutcher  v.  Choctaw,  etc..  R.  Co.,  74 
Ark.  858,  360,  85  SW  770. 

83.  Chicago,  etc.,  R.  Co.  v.  Plant- 
ers' Gin,  etc.,  Co..  88  Arfc.  77,  113  SW 
362. 

84.  Chicago,  etc.,  R.  Co.  v.  Plant- 
ers' Gin,  etc..  Co..  88  Ark.  77.  113 
SW  362. 

88.  aiadhlU  Wall  Paper  Co.  v. 
Baltimore,  etc..  R.  Co.,  119  NTS  623. 

86.  Gladhlll  Wall  Paper  Co.  v. 
Baltimore,  etc.  R.  Co..  119  NTS  623. 

87.  See  cams  Infra  notes  88-92. 

88.  U.  S. — SImmona-Uayrant  Co. 
v.  Atlantic  Coast  I>lne  R.  Co.,  807 
Fed.  387. 

Ala. — Southern  R.  Co.  v.  liewia, 
166  Ala.  451,  61  S  863-  Pilcher  v. 
Central  of  Georgia  R.  Co.,  165  Ala. 
316.  46  S  765;  Louisville,  etc.,  R.  Co. 
v.  Cheatwood,  (A.)  68  S  720.  721  [cit 
Cyc]. 

Ark. — Chicago,  etc.,  R.  Co.  v. 
Thomas.  118  Ark,  406,  176  SW  681: 
Chicago,  etc..  R.  Co.  v.  King.  104 
Ark.  216,  148  SW  1036;  Chicago.  etc„ 
R.  Co.  T.  Planters*  Gin,  etc.,  Co.,  88 
Ark.  77.  lis  SW  362;  Crutcher  v. 
Choctaw,  etc..  R.  Co.,  74  Ark.  868. 
85  SW  770;  Chootaw,  etc..  R.  Co.  v. 
Walker.  71  Ark.  571,  76  SW  10S8; 
St.  Louis,  etc.,  R.  Co.  V.  Hudford. 
48  Ark.  BOS,  3  SW  814:  St.  Louis, 
etc..  R.  Co.  V.  Phelps.  46  Ark.  485. 

Ky. — Franklin  v.  Louisville,  etc., 
R.  <5o..  118  SW  766:  Illinois  Cent.  R. 
Co.  V.  Nelson,  97  SW  757.'  SO  KyL 
114. 

Miss. — Southern  Pac.  R.  Co.  v. 
Lyon.  107  Miss.  777,  66  S  209;  Yazoo, 
etc..  R.  Co.  V.  Allen.  106  Miss.  276. 
63  S  672;  Vlcksburg,  etc.,  R.  Co.  v. 
Ragsdale.  46  MIsa  468. 

Mo. — Rogan  V.  Wabash  R.  Co..  61 
Mo.  A.  665. 

N.  T.— Harris  v.  Fargo,  113  NTS 
577.  578  [quot  Cyc]. 

Okl. — Missouri,  etc.,  R.  Co.  v. 
Poote,  149  P  228;  St.  Louis,  etc.,  R. 
Co.  v.  Farmers'  Union  Gin  Co.,  34 
Okl.  270,  125  P  894. 

S.  C. — Towles  V.  Atlantic  Coast 
Line  R.  Co.,  83  S.  C.  601.  66  SB  638; 
McMeekin  v.  Southern  R.  Co.,  82  S- 
C.  468,  64  SB  413. 

Tenn. — Illinois  Cent.  R.  Co.  v. 
Johnson,  116  Tenn.  624,  94  SW  600. 

Tex. — Missouri,  etc.,  R.  Co,  v. 
Belcher,  89  Tex.  428,  36  SW  6;  Gulf, 
etc..  R,  Co.  v.  Cherry,  (Civ.  A.)  129 
SW  152;  Paclflc  Express  Co.  v.  Jones, 


62  Tex.  Civ.  A.  367,  113  SW  962; 
Gulf,  etc.,  R.  Co.  v.  Gilbert.  4  Tex. 
Civ.  A.  366.  22  SW  760.  23  SW  320; 
Llgon  V.  Missouri  Pac  R.  Co.,  3  Tex. 
A.  Civ  Cas.  f  1. 

W.  Va. — belaiiey  v.  V.  S.  Express 
Co.,  70  W.  Va.  602,  505,  74  SE  618, 
513  [quot  Cyc], 

Wis. — Bradley  v.  Chicago,  etc.,  R. 
Co.,  94  Wis.  44,  68  NW  410. 

[a]  Vhus,  it  has  been  held,  that 
in  an  action  against  a  carrier  for  de- 
lay tn  transporting  cotton  seed  mill 
machinery,  that  ^aintiff  could  not 
recover  as  special  damages  losses 
sustained  on  contracts  for  seed  made, 
not  only  subsequent  to  the  notice  to 
the  carrier,  but  after  the  carrier's 
default,  such  contracts  not  having 
been  made  In  reliance  on  the  car- 
rier's fulflllment  of  Its  obligation. 
Chicago,  etc.,  R.  Co.  v.  Planters'  Gin, 
etc.,  CO:,        'A.rk,  77,  113  SW  362. 

89.  Glulf,  etc..  R.  Co.  v.  Cherry, 
(Tex.  Civ.  A.)  129  SW  162.  Compare 
Virginia-Carolina  Peanut  Co.  v.  At- 
lanUc  ColLSt  Line  R.  Co.,  155  N.  C. 
148,  71  SE  71  (where  it  was  held 
that,  where  a  carrier  contracted  with 
an  agent  of  an  undisclosed  principal 
for  the  transportation  of  machinery, 
without  being  Informed  of  any  spe- 
cial circumstance  requiring  prompt 
delivery,  but  was  subsequently  notl- 
fled  thereof  and  negligently  delayed 
the  transportation.  It  was  liable  for 
special  damages  so  arising  after  It 
had  had  a  reasonable  opportunity  to 
avoid  further  delay  after  such 
notice). 

90.  Yazoo,  etc.,  R.  Co.  v.  Allen, 
106  Miss,  276,  63  S  672;  McMeekin  V. 
Southern  R.  Co.,  82  S.  C.  468,  64  SB 
418. 

81.  Chicago,  etc,  R.  Co.  v.  Plant- 
ers' am,  etc.,  Co.,  88  Ark.  77,  113 
SW  362;  Illinois  Cent.  R.  Co.  v.  Nel- 
son, 97  SW  767,  30  KyL  114;  Towles 
V.  Atlantic  Coast  Line  R.  Co.,  82  S. 
C.  501,  65  SE  638;  Gee  v.  Lancashire, 
etc.,  R.  Co^  6  H.  &  N.  211,  168  Re- 
print 87.  See  also  Kolb  v.  Southern 
R.  Co.,  81  S.  C.  636,  689.  62  SE  872 
(where  It  was  sfUd  that  a  quotation 
from  6  Cyc  460,  to  the  effect  that 
subsequent  notice  of  the  effects  of 
the  further  delay  after  the  goods 
could  have  been  delivered  may  ren- 
der the  carrier  liable  for  damages 
accruing  after  that  time  by  reason 
of  negligence  In  tracing  and  finding 
the  goods,  found  in  Matheson  v. 
Southern  R.  Co..  79  B.  C.  156,  60  SE 
487,  and  McKerall  v.  Atlantic  Coast 
Line  R.  Co.,  76  S.  C.  338,  66  SE  965. 
was  not  necessary  to  a  decision  In 
either  case;  and  It  was  said  that  "It 
cannot  be  concluded  that  such  modi- 
fication of  the  general  rule  must  be 
accepted  aa  the  settled  law  of  this 
State").  Compare  Wells  v.  Battle, 
5  Tex.  Civ.  A.  632.  24  SW  353  (where 
It  was  held  that,  although,  at  the 
time  of  the  shipment  of  the  book, 
the  express  company  may  have  had 
no  notice  of  the  importance  of  its 
early  delivery,  yet  if  it  received  such 
notice  at  the 
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makes  no  difference  that  the  notiee  so  given  was 
given  in  time  for  the  carrier  to  prevent  the  delay."* 
However,  subsequent  notice  of  the  effect  of  further 
delay  after  the  goods  should  have  been  delivered 
may  render  the  carrier  liable  for  damages  accruing 
after  that  time  by  reason  of  its  negligence  in  not 
tracing  and  finding  the  gooda."^  Where  the  breach 
consists  in  the  failure  to  make  delivery  after  the 
shipment  reaches  its  destination,  and  when  nothing 
r^ains  to  be  done  by  the  carrier  except  to  make 
delivery,  the  carrier  is  responsible  for  such  special 
damages  as  it  was  then  informed  would  likely  re- 
sult from  its  negligence  in  that  regard.  Under  these 
circumstances  the  reason  for  the  rule  ceases." 

460]  cc  To  Whom  Notice  Qiven.  The  notice 
may,  and  ordinarily  should,  be  given  to  the  carrier, 
if  a  natural  person,'^  or  to  that  agent  who  entered 
into  the  particular  contract  or  under  whose  author- 
ity it  was  made;^  but  notice  to  the  carrier's  agent 
as  to  the  point  of  destination,"^  or  notice  Ui  a 
superior  traffic  officer,^  may  be  sufficient  under 


some  circumstances.  It  has  been  held  that,  where 
mill  machinery  was  shipped  to  be  repaired,  and  then 
by  a  separate  contract  shipped  back,  in  order  to 
give  the  carrier  notice  of  special  circumstances  from 
which  damage  would  arise  from  delay  in  transpor- 
tation, so  as  to  make  it  liable  therefor,  it  is  not 
enough  that  the  agent  with  whom  the  first  contract 
was  made  knew  thereof,  there  having  been  no  de- 
lay in  the  first  shipment,  but  the  agent  with  whom 
the  second  contract  was  made  must  have  been  in- 
formed of  such  circumstances."" 

461]  dd.  BeqaisiteB  and  Sufficiency  of  Notice 
— (aa)  Actual  Notice.  The  notice  should  be  of 
such  special  matters  as  naturally  and  reasonably* 
apprise  the  person  to  be  chained  of  the  probable 
consequences  of  its  breach.^  In  other  words,  the 
shipper  must  communicate  to  the  carrier  all  the 
facts  and  circumstances  of  the  case  which  do  not 
ordinarily  attend  the  carriage  of  such  freight,  or 
the  peculiar  character  and  value  of  the  property 
carried."   "The  intended  use  must  be  made  known 


and  negrlleently  failed  to  deliver  It 
within  a  reasonable  time  thereafter. 
It  is  liable  for  special  damages  re- 
sulting from  Inability  to  fill  orders). 

[  a  ]  Thiu  it  has  bee  n  bel  d  that 
notice  to  tjie  agent  of  a  carrier,  at 
the  place  of  delivery,  after  cotton- 
seed meal  and  hulls  had  failed  to 
arrive  on  time,  of  the  use  to  which 
the  consignee  Intended  to  put  the 
shipment,  was  not  sufficient  to  ren- 
der the  carrier  liable  for  special 
damages  accruing  by  reason  of  its 
failure  to  make  prompt  delivery 
thereafter.  Illinois  Cent.  R.  Co.  v. 
Nelson,  97  SW  757.  30  KyL  lU. 

93.  Missouri,  etc.,  R.  Co.  v. 
Belcher,  89  Tex.  428,  35  SW  S;  Brad- 
ley V.  Chicago,  etc.,  R.  Co.,  94  "Wis. 
44.  68  NW  410. 

93.  Southern  R.  Co.  v.  Lewis,  165 
AUu  461,  61  S  863;  Illinois  Cent.  R. 
Co.  V.  Brothers,  12  Ala.  A.  351,  67 
9  6X8.  • 

94.  Chicago,  etc,  R.  Co.  v.  King. 
104  Ark.  215.  148  SW  1036  (where 
the  court  said;  "The  special  dam- 
ages are  not  a  part  of  the  contract 
but  are  simply  an  element  of  dam- 
ages to  which  the  Injured  party  Is 
entitled  for  Its  breach"};  Bourland 
v.  Choctaw,  etc.,  R.  Co..  99  Tex.  407, 
90  SW  483,  122  AmSR  647.  3  L.RAXS 
1111  and  note  [rev  (Civ.  A.)  87  SW 
1731;  Texarkana,  etc.,  R.  Co.  v. 
Necnea  Iron  Works,  57  Tex,  Civ.  A. 
249,  122  SW  64;  Wells  v.  Thompson, 
B3  Tex.  Civ.  A.  B15.  116  SW  607. 

"All  that  remained  to  be  done  was 
to  make  delivery,  and  this  it  was 
then  in  the  power  of  the  carrier  to 
do  at  once.  It  had  no  right  to  de- 
mand extra  compensation  for  a 
transportation  already  performed  for 
making  delivery,  nor  had  It  the  right 
to  refuse  or  delay  delivery  because 
of  the  conditions  of  which  It  then 
received  notice.  No  extraordinary  or 
unusual  preparations  were  necessary 
for  delivery,  or,  if  they  were,  the  de- 
fendant was,  at  the  time  in  as  good 
a  position  to  make  them  as  It  would 
have  been  had  the  notice  been  given 
when  the  contract  was  made.  The 
simple  fact  Is,  that  it  held  so  much 
of  plalntifF's  property,  of  which  he 
desired  and  was  entitled  to  Immedi- 
ate possession,  for  a  special  purpose, 
and  for  the  lack  of  which  defendant 
was  then  fully  informed  plaintiff  was 
in  danger  of  sufferine;  the  loss,  for 
which  compensation  fs  now  sought, 
which  los.s  l  ould  have  been  prevented 
by  mere  delivery  of  the  property.  In 
such  a  Ciise  knowledge  of  these 
facts,  when  the  contract  for  trans- 
portation was  mad<^,  appears  to  be 
unessential.  None  of  the  reasons  ex- 
ists for  which  such  notice  has  been 
required  In  other  casei).  The  plaln- 
tifr's  loss  did  not  arise  from  delay 
in  transportation,  nor  from  any  cause 
for  the  prevention  of  which  notice 


at  the  time  of  the  contract  was  im- 
portant, but  from  the  failure  to  per- 
form the  simple  duty  to  deliver  the 
property,  due  to  the  faithlessness  of 
the  defendant's  agent  at  the  time 
when  the  proper  consequences  there- 
of were  fully  disclosed.  Bourland  v. 
Chocuw,  etc.,  R.  Co.,  9fi  Tex.  407, 
410,  90  SW  483.  122  AmSR  I4T,  3 
LRANS  1111. 

[a]  niostration. — Where  a  con- 
signee paid  the  freight  on  a  car  of 
colte  In  the  carrier  a  yards  at  Its 
destination  and  informed  the  car- 
rier that  the  consignee's  supply  of 
coke  was  running  short,  and  that, 
unless  It  received  the  coke  promptly, 
its  plant  would  likely  be  shut  down, 
as  coke  was  necessary  to  run  It,  It 
was  held  sufficient  to  charge  the  car- 
rier with  notice  of  special  damages 
by  loss  of  business.  Texarkana,  etc., 
R.  Co.  V.  Neches  Iron  Works,  67  Tex. 
Civ.  A.  249,  122  SW  64. 

95.  Louisville,  etc.,  R.  Co.  v. 
Mink,  126  Ky.  337,  103  SW  294.  31 
KyL  833. 

96.  Chicago,  etc;,  R.  Co.  v.  Plant- 
ers' Gin,  etc..  Co..  88  Ark.  77,  113  SW 
362;  Louisville,  etc..  R.  Co.  v.  Mink. 
126  Ky.  337,  103  SW  294,  31  KyL 
833:  Iforrow  v.  Missouri  Pac.  R.  Co., 
140  Mo.  A.  200.  123  SW  1034. 

[a]  Stetloii  a^rsnts. — (1)  A  carrier 
Is,  through  its  station  agent  and  bill 
clerk,  under  the  agency  of  whom  It 
receives  freight  for  transportation, 
charged  with  notice  rendering  it  lia- 
ble for  special  damages  for  delay  in 
transportation,  the  shipper  having, 
before  delivery  of  the  freight  to 
them,  explained  that  the  articles,  the 
rolls  of  his  mill,  were  being  shipped 
for  repair,  and  that  until  their  re- 
turn he  could  do  no  business,  and 
having  marked  on  the  bill  of  lading, 
"Rush  through."  Morrow  v.  Mis- 
souri Pac.  R.  Co..  140  Mo.  A.  200.  123 
SW  1034,  (2)  And  where  a  carrier 
had  thirty-five  or  forty  employees  in 
a  freight  office,  only  three  of  whom 
were  authorized  to  make  shipping 
contracts,  notice  of  special  damages 
likely  to  result  from  delay  In  a  ship- 
ment, given  to  the  person  who  caused 
the  bill  of  lading  to  be  executed,  and 
who  was  nut  forward  to  transact  the 
business  for  the  carrier,  was  notice 
to  It.  Chicago,  etc..  R.  Co.  v.  Plant- 
ers' Gin,  etc.,  Co..  88  Ark  77.  113  SW 
.162.  (3)  It  has  been  held,  however, 
that  local  agents  of  a  carrier  re- 
ceiving a  shipment  need  not  be  given 
notice  of  the  special  purpose  for 
whlfh  the  shipment  i.s  to  be  used, 
in  order  to  fhurge  the  carrier  for 
damages  resulting  from  a  delay  In 
transportation,  where  superior  traffic 
officers  have  such  notice.  Oulf.  etc.. 
R.  Co.  v.  Nelson,  (Tex.  Civ.  A.)  139 
SW  81. 

rb]  Agent  at  Aevtlnatlon, — Where 
notice  of  special  damages  from  the 


delay  of  freight  was  given  to  the 
earner's  agent  at  destination.  It 
would  not  be  presumed  from  the  car- 
rier's failure  to  prove  affirmatively 
that  the  machinery  shipped  had 
never  arrived  at  destination,  and 
that  it  had  so  arrived  and  was  with- 
in the  control  of  Its  agent  at  that 
place.  80  as  to  charge  It  with  the 
agent's  knowledge  or  ^uch  special 
damages.  Paoiftc  Expreas  Co.  v. 
Jones,  63  Tex.  Civ.  A.  867,  llS  SW 
952. 

97.  Pacific  Express  -Co.  v.  Jones, 
62  Tex.  Civ.  A.  367.  113  SW  962. 

98.  Gulf,  etc..  R.  Co.  v.  Nelson. 
(Tex.  Civ.  A)  139  SW  81. 

99.  Louisville,  etc.,  R.  Co.  v. 
Mink,  126  Ky.  337,  103  SW  294,  « 
KyL  833. 

1.  Ark. — Choctaw,  etc.,  R.  Co.  v. 
Rolfe,  76  Ark.  220,  88  SW  870. 

Ky. — Illinois  Cent.  R.  Co.  v.  Can- 
ning. 132  Ky,  578,  116  SW  758;  LoUis- 
ville.  etc  L_R.  Co.  v.  Mink.  126  Ky. 
337,  103  SW  294.  31  KyL  833:  Illinois 
Cent.  R.  Co.  V.  Watkins,  91  SW  1122. 
28  KyL  1254;  Illinois  Cent.  R.  Co. 
v.  Mossbarger,  91  SW  1121,  28  KyL 
1217. 

Miss. — Alabama,  eta,  R.  Co.  v.  Mc- 
Kenna.  104  Miss.  S43.  61  8  823. 

N.  T.— Harris  v.  Fargo,  118  NTS 
577. 

N.  C. — Leo  V.  St.  Louis,  etc.,  B.  Co.. 
136  N.  C.  633,  48  SB  809. 

S.  C. — Kolb  V.  Southern  R.  Co..  81 
S.  C.  536.  62  SE.  872. 

Tenn. — Illinois  Cent-  R.  Co.  v. 
Johnson,  116  Tenn.  624.  94  SW  600. 

Tex. — Pecos,  etc.,  R.  Co,  v.  Max- 
well, (Civ.  A.)  156  SW  548. 

2.  Missouri,  etc..  It.  Co.  v.  Foote. 
(Okl.)  149  P  223. 

[a]  Wliat  la  mOolent  aoUo*.— (1) 
A  carrier,  informed  by  a  shipper  that 
tents  were  intended  to  be  used  dur- 
ing severe  weather  as  a  stable  for 
the  protection  of  his  horses,  etc..  had 
sufficient  notice  to  render  it  liable  for 
the  expenses  and  damages  which 
might  result  by  reason  of  its  failure 
to  deliver  such  tents  within  a  rea- 
sonable time.  Pecos,  etc..  R.  Co.  v. 
Maxwell,  (Tex.  Civ.  A.)  156  SW  548. 
(2)  Where  cotton  seed  meal  and 
hulls  were  to  be  shipped  by  a  car- 
rier from  Memphis  to  Cecilia,  notice 
that  the  purpose  was  to  feed  cattle 
In  Cecilia,  and  that  the  cattle  would 
suffer  from  the  delay,  given  to  the 
cirrier's  agent  at  Cecilia  to  those  In 
charge  of  Its  freight  department  at 
Louisville,  and  to  Its  chief  train  dis- 
patcher, was  sufficient  to  bind  the 
carrier  without  notice  to  the  bill  of 
lading  clerk  at  Memphis.  Illinois 
Cent.  R.  Co.  v.  Watkins.  91  SW  1122. 
28  KyL  1254;  Illinois  Cent.  R.  Co.  v. 
Mossbarger,  91  SW  1121,  28  KyL 
1217.  (3)  Where  defendant's  agent 
ask^d  plaintiff  why  he  did  not  ship 
by  freight,  and  was  informed  that 
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to  the  carrier,  and  not  left  to  eon jeeture.  And 
in  any  event,  the  notice  will  not  have  the  effect  of 
extending  the  earner's  lialulity  any  farther  than 
it  may  be  inferred  from  its  terms  to  have  informed 
the  carrier  of  the  probable  results  of  failure  on  its 
part  to  carry  out  Ute  terms  of  the  contract.*  How- 
ever, under  an  agreement  for  the  carriage  of  many 
carloads  of  construction  material,  to  be  used  for  a 
^cial  purpose  of  which  the  carriers  had  notice, 
it  was  unnecessary  to  repeat  such  notice  on  each 
shipment,  in  order  to  charge  the  carriers  with 
special  damages  resulting  from  delay  in  transpor- 
tation.^ 

462]    (bb)    OonstmctlTe  Notice.    While  it 


has  been  h^d  or  said  that  eonstruotive  notice  does 
not  satisfy  the  requirements  of  the  rule  as  to  notice 
of  .special  circnmBtanees,*  the  decided  wei^t  of 
authority  is  that,  if  it  appears  from  the  nature  of 
the  goods  shipped  or  from  other  circomstanees  that 
the  carrier  ought  to  have  known  of  the  eonsequences 
ii4iieh  would  follow  from  a  delay  in  transportation, 
it  is  ohai^d  with  notice  of  such  circumstances, 
although  no  actual  notice  was  given.'  Under  these 
ciroamstances  the  court  may  justly  infer  knowledge." 
Whether  the  facts  in  any  given  case  satisfy  this 
rule  ia  often  a  very  close  question;*  in  the  notes  de- 
cisions are  referred  to  where  the  facts  were  held  to 
show  constraetive  notice,"*  and  also  where  the  facts 


the  Bteam  shovel  was  broken  down, 
and  that  unless  the  ahlpment  was 
hurried  the  entire  plaiit  and  crew 
would  he  idle,  and  was  told  of  what 
the  outfit  consisted,  defendant  was 
sufflelently  notified  of  the  necessity 
for  haste  to  render  It  liable  for  sne- 
cial  damages.  Bisy  v.  Adams  fix- 
press  Co..  HI  Iowa  407.  119  NW 
703.  (4)  Where  a  shipper  desirous 
of  shipping  logs  showed  them  to  the 
general  manager  of  a  railroad  com- 
pany and  explained  the  method  and 
expense  of  loading  them  and  the 
manager  agreed  to  furnish  cars,  It 
was  held  that  the  shipper  had  a 
right  to  keep  his  teams  necessary 
for  loading  on  expense  while  wait- 
ing for  the  company's  performance 
of  the  agreement,  and  on  its  failure 
to  furnish  cars  he  was  entitled  to 
recover  the  expense  as  special  dam- 
Kges.  Choctaw,  etc.,  R,  Co,  v.  Rolfe. 
76  Ark.  220.  88  SW  870. 

[b]  Votloe  held  InauOolant^d) 
Notice  to  a  carrier  by  the  shipper 
that  all  conslfrnmenta  of  cans  should 
be  rushed  during  the  packing  season 
is  not  sufficient  to  apprise  the  car- 
rier that  a  consignee  would  be  com- 
pelled to  close  down  Its  cannery,  and 
that  its  tomatoes  would  be  spoiled 
if  the  shipment  was  delayed,  so  as  to 
permit  a  recovery  for  such  special 
damages  arising  from  the  delay. 
IIllnoTa  Cent.  R.  Co.  v.  Hopkinsvllle 
Canning  Co..  132  Ky.  578.  116  SW 
758.  <2)  That  a  carrier  was  notified 
that  gin  machinery  delayed  In  trans- 
portation was  badly  needed  was  not 
sufficiently  definite  to  charge  the 
carrier  with  notice  that  the  con- 
signee conducted  a  public  ginnery 
and  had  a  special  need  for  the  ma- 
chinery. Kolb  V.  Southern  R,  Co., 
81  S.  C.  536,  02  SE  872.  (3)  Where 
plaintiff  delivered  a  camping  outfit 
to  an  express  company  for  transpor- 
tation, notice  to  the  driver  of  the  ex- 
jiress  wagon  that  plaintiff  "retjutred 
these  things  urgently"  was  not  suffl- 
oent  notice  to  the  carrier  that  spe- 
cial damages  would  accrue  from  de- 
lay In  transportation,  so  as  to  entitle 
plaintiff  to  recover  the  expense  of 
hotel  accommodations  for  the  camp- 
ing party  during  the  delay,  etc. 
Harris  v.  Fargo,  113  NTS  577.  (4) 
Where  plaintifts,  having  a  time  con- 
tract in  Arkansas  for  the  boring  of 
a  deep  well,  shipped  certain  pipe 
therefor  over  defendant's  railroad, 
and  at  the  time  notified  defendant's 
agent  that  the  pipe  was  needed  very 
badly,  and  that  they  were  putting  in 
another  well  some  place  In  Arkansas, 
It  was  held  that  such  information 
did  not  give  the  carrier  notice  that 
plalntifFs  had  a  contract  which  would 
be  forfeited  in  the  event  of  a  failure 
to  deliver  the  pipe  promptly,  or  that 
plaintiffs  were  boring  the  well  for 
others  than  themselves,  and  was  In- 
fiufflclent  to  charge  the  carrier  with 
losg  of  profits  occasioned  by  a  can- 
cellation of  the  contract,  for  delay, 
and  with  loss  sustained  In  the  pur- 
chase of  other  appliances  for  the 
work.  Illinois  Cent.  R.  Co.  v.  Jobii- 
Kon,  116  Tenn.  624,  94  SW  GOO.  C5> 
Where  a  shipper  of  household  poods 
notifies  the  agent  that  she  needs  the 
goods  immediately,  there  is  not  a 
Kufllclent  notice  of  special  damages 
to  authorize  a  recovery  for  a  cold 
contracted  by  the  shipper,  caused  by 


the  lack  of  the  household  goods 
sh  ipped.  Alabama,  etc.,  R.  Co.  v. 
McKenna,  104  Miss.  848,  61  S  8M. 
(6)  Where  a  railroad  company  issued 
to  plaintiff  a  bill  of  lading  for  the 
shipment  of  cotton  to  plaintiff  at  a 
certain  point  "shlpslde.  and,  in  an 
action  for  delay,  plaintiff  sought  to 
recover  for  "dead  freight  room"  In 
a  vessel  on  which  plaintiff  had  con- 
tracted to  ship  the  cotton,  but  which 
vessel  had  sailed  before  the  arrival 
of  the  cotton,  it  was  held  that  the 
ordinary  signification  of  the  word 
"shipslde"  was  a  direction  to  deliver 
the  cotton  at  some  wharf  accessible 
to  the  railroad's  track,  and  there 
was  nothing  to  Indicate  that  plain- 
tiff had  contracted  with  any  ship  to 
carry  the  cotton,  and  hence  such 
damages  could  not  be  recovered,  be- 
cau.se  not  within  the  contemplation 
of  the  parties.  Lee  v.  St.  Louis,  etc., 
R.  Co.,  136  N.  C.  633,  48  SE  809. 

3.  Illinois  Cent.  R.  Co.  v.  Broth- 
ers. 12  Ala.  A.  351,  356,  67  S  628 
(per  Crum,  J.). 

4.  Home  v.  Midland  R.  CO.,  I/.  R, 
8  C.  P.  131,  B  ERC  606. 

6.  Gulf,  etc.,  R.  Co.  v.  Nelson, 
(Tex.  Civ.  A.)  139  SW  81. 

e.  Missouri,  etc.,  R.  Co.  v.  Sproles, 
(Tex.  Civ.  A.)  92  SW  40;  British 
Columbia,  etc.,  Spar,  etc.,  Co.  v,  Net- 
tleahip,  L.  R.  3  C.  P.  499,  508  (where 
the  court  said:  "The  mere  fact  of 
knowledge  cannot  increase  the  liabil- 
ity. The  knowledge  must  be  brought 
home  to  the  party  sought  to  be 
charged,  under  such  circumstances 
that  he  must  know  that  the  person 
he  contracts  with  reasonably  be- 
lieves that  he  accepts  the  contract 
with  the  special  condition  attached 
to  it"). 

7.  Mo. — Morrow  v.  Missouri  Pac. 
R.  Co..    (A.)    128   SW  1034. 

N,  C. — Harper  Furniture  Co.  V. 
Southern  Express  Co.,  148  N.  C.  87, 
62  SE  146,  I2S  AmSR  588,  30  LRAN3 
483;  Rocky  Mount  Milis  v.  Wilming- 
ton, etc.,  R.  Co,.  119  N.  C.  693.  25 
SE  854,  66  AmSR  682.  And  see 
Davidson  Dev.  Co.  v.  Southern  R. 
Co.,  147  N.  C.  603.  61  SE  381  (infer- 
entially  sustaining  this  rule). 

Okl. — St.  Louis,  etc..  R.  Co.  v. 
Farmers'  Union  Gin  Co.,  34  Okl.  270, 
125  P  894 

5.  C. — Mills  V.  Southern  R.  Co.,  90 
S.  C.  366,  73  SE  772. 

Tenn. — Southern  R.  Co.  v.  Crohm, 
4  Tenn.  Civ.  A.  317. 

Tex. — St.  Louis,  etc.,  R.  Co.  v. 
Gates,  15  Tex.  Civ.  A.  135,  38  SW 
648. 

"When  .  .  .  the  goods  are  or- 
dered for  a  special  purpose  or  for 
present  use  In  a  given  way.  and 
these  fact.s  are  known  to  the  car- 
rier, he  is  responsible  for  the  dam- 
ages fairly  attributable  to  the  delay 
and  In  reference  to  the  purpose  or 
the  use  indicated.  And  it  is  not 
necessary  always  that  those  facts 
should  be  mentioned  In  the  negotia- 
tions, or  in  express  terms  made  a 
part  of  the  contract;  but  when  they 
are  known  to  the  carrier  under  such 
circumstances,  or  they  are  of  such  a 
character  that  the  parties  may  be 
fairly  supposed  to  have  them  In  con- 
templation In  making  the  contract 
.luch  special  facts  become  relevant 
in  determining  the  question  of  dam- 
ages.    Moore  on  Carriers,  p  4S5: 


Hutchinson  on  Carriers,  sec  1367." 
Harper  Furniture  Co.  v.  Southern 
Bxpress  Co.,  148  N.  C.  87.  90.  62  SB 
14^  128  AmSR  688,  30  LRANS  483. 

81  Uorrow  v,  Missouri  Pac.  R. 
Co.,  (Mo.  A.)  12S  SW  10S4. 

ft.   See  cases  Infra  notes  11,  12. 

10.  [a]  Omurtrnctlv*  notlM.-— <i) 
The  fact  that  a  shipment  was  a  bar- 
ber's outfit,  directed  to  an  Individual, 
was  aufflclent  to  warrant  the  infer- 
ence that  the  carrier  was  put  on 
notice  that  the  outfit  was  shipped  for 
use  by  a  barber  and  that  delay  would 
injuriously  affect  the  barber  s  busi- 
ness by  causing  him  to  lose  the 
earnings  of  such  tnisiness  by  a 
period  of  delay.  Mills  v.  South- 
ern R.  Co.,  90  S.  C.  366.  73  SE  772. 
(2)  Where  gin  stands  and  machin- 
ery for  a  cotton  gin  are  shipped  over 
a  common  carrier's  road  to  a  gin 
company  whose  plant  Is  located  and 
being  built  on  the  carrier's  right  of 
way,  the  carrier  Is  charged  with  no- 
tice of  the  purpose  and  use  of  such 
machinery,  and  the  season  of  the 
year  during  which  it  Is  used,  and, 
in  case  of  unreasonable  and  negli- 
gent delay  In  shipment,  will  be  held 
liable  for  the  damages  which  are  the 
direct  result  of  such  delay,  although 
no  express  mention  of  the  purpose 
of  such  machinery  and  the  season 
during  which  it  ia  desired  for  use  Is 
made  in  the  shipping  contract.  St. 
Louis,  etc.,  R.  Co.  v.  Farmers'  Union 
Gin  Co.,  34  Okl.  270,  125  P  894.  For 
a  case  which  seems  to  be  squarely  in 
confilct  with  this  holding  see  Infra 
note  11  [a]  (6).  (3)  Plaintiff,  a 
furniture  company,  ordered  an  engine 
shaft,  weighing  some  six  hundred 
and  fifty  pounds,  to  be  shipped  to  it 
by  express  from  another  state, 
through  defendant  and  other  express 
companies;  but  the  shaft  was  not 
delivered  on  time.  Plaintiff  was 
compelled  to  close  its  mills  because 
of  delay  In  delivery  and  sued  to  re- 
cover damages  from  the  closing  of 
its  mills  by  the  delay.  It  was  held 
that  the  fact  that  plaintiff  was  en- 
gaged in  manufacturing  furniture, 
which  was  shown  by  the  bill  of  lad- 
ing, taken  in  connection  with  the 
nature  of  the  shaft  ordered,  the  un- 
usual mode  of  shipment  for  such  a 
heavy  article,  and  the  nature  of  de- 
fendants' business,  by  which  they 
undertook  for  a  higher  rate  to  carry 
with  additional  safety  and  dispatch, 
was  sufficient  to  give  defendant  no- 
tice that  damages  beyond  the  ordi- 
nary amount  might  reasonably  be 
expected  In  case  of  delay  in  trans- 
portation. BO  as  to  render  defendant 
liable  for  any  special  damages  re- 
sulting from  such  delay.  Harper 
Furniture  Co.  v.  Southern  Express 
Co.,  148  N.  C.  87.  62  SE  145,  128  Am 
SR  588.  30  LRANS  483.  (4)  A 
merchant  who  at  the  beginning  of  a 
season  orders  a  quantity  of  goods 
to  be  placed  In  stock  and  sold  during 
the  season  may  recover  the  differ- 
ence in  value  between  the  goods  if 
delivered  within  a  reasonable  time 
and  their  value  at  the  time  of  their 
delayed  delivery.  If  this  delivery  was 
unreasonable;  and  in  estimating  the 
difference  In  value  he  will  be  per- 
mitted to  show  that  the  goods  were 
more  valuable  by  fifty  per  cent  at  the 
beginning  of  the  season  than  they 
were  during  the  lB|tter,-|>ai!(^afl  Jhe 
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were  held  not  to  show  constructive  notice.^* 

463]  (2)  Application  of  Foregoing  Prin- 
ciples— (a)  To  Goods  Designed  for  Use  in  Biui- 
ness— aa.  In  General.  To  authorize  a  recovery 
for  losses  of  profits  in  business  because  of  an  un- 
reasonable delay  of  goods  to  be  used  in  such  busi- 
ness, it  is  essential  that  the  carrier  should  have 
had  notice  either  from  the  nature  of  the  contract 
itself  or  by  explanation  of  the  circumstances  at 
the  time  the  contract  was  made  that  such  damages 
would  ensue  from  nonperformance.^'  It  is  further 
essential  that  the  data  of  estimating  such  damages 
should  be  so  definite  and  certain  that  they  can  be 
ascertained  reasonably  by  calculation  speculative 
or  uncertain  profits  cannot  be  recovered.^*  Although 
the  damages  claimed  may  be  the  ordinary,  natural, 
and  even  necessary  result  of  the  breach,  yet,  if 


they  are  in  their  nature  uncertain,  they  must  be 
rejected.'"  Other  special  damages  not  reeorerable 
in  the  absence  of  notice  of  special  circumstances 
making  prompt  transportation  necessary  are  losses 
incurred  in  paying  labor  daring  the  stoppi^  of 
the  business,'*  and  interest  on  the  capital  invested 
in  a  plant  during  the  time  it  was  necessarily  idle 
as  a  result  of  the  delay >^  On  the  other  hand,  where 
the  carrier  has  notice  of  special  circumstances  re- 
quiring prompt  delivery  of  goods  to  be  used  in  the 
shipper's  business,  and  the  profits  that  would  have 
accrued  during  the  time  the  goods  were  unreason- 
ably delayed  are  so  definite  and  certain  that  they 
can  be  ascertained  reasonably  by  calculation,  sneh 
profits  constitute  an  element  of  damage  for  which 
the  shipper  may  recover     also  the  expense  incurred 


season.  A  common  carrier  is  charge- 
able with  knowledge  that  a  dealer 
In  merchandise  who  orders  a  ship- 
ment of  goods  to  he  placed  In  stock 
Intends  to  resell  them  within  a  rea- 
sonable time,  and  the  carrier  may  be 
held  liable  for  losses  that  are  rea- 
sonably calculated  to  follow  from  the 
delivery  at  a  late  date  In  the  season. 
-Southern  R.  Co.  v.  Crohm,  4  Tenn. 
Civ.  A.  317. 
11>    [a]    Vo  oonctiuotlTe  notice. — 

(1)  Mere  delivery  of  Iron  pipe  and 
other  appliances  for  the  boring  of  a 
well,  to  a  carrier  for  transportation, 
was  Insufncient  of  Itself  to  give  no- 
tice to  the  carrier  of  the  existence 
of  a  time  contract  between  the  con- 
signees and  the  owner  of  the  well, 
which  contract  would  probably  be 
affected  by  delay  in  the  delivery  of 
the  material.  Illinois  Cent.  R.  Co.  v. 
Johnson,  116  Tenn.  624,  94  SW  600. 

(2)  The  acceptance  by  a  connecting 
carrier  of  a  carload  of  buggies  for 
delivery  is  not  notice  to  the  carrier 
that  the  only  time  during  which 
buggies  could  be  sold  at  the  place  of 
denvary  was  between  April  4,  the 
time  when  the  buggies  should  have 
been  delivered,  ana  April  17,  when 
they  were  delivered,  so  as  to  he  a 
bails  for  the  recovery  of  loss  of 
proflts  caused  by  the  delay  in  ship- 
ment. Brand  v.  Illinois  Cent.  R.  Co., 
108  SW  3&S.  32  KyL  133S.  (3)  That 
electric  lights  in  the  office  of  an  ex- 
press company  at  a  place  from  which 
electric  maohlnenr  was  expressed  for 
repairs,  and  to  which  it  was  returned 
under  separate  contract,  were  not 
burning  while  the  machinery  was 
away  for  repairs,  did  not  give  notice 
to  the  express  company  of  the  pur- 
pose for  which  the  machinery  was 
used,  so  as  to  make  it  liable  for  spe- 
cial damages  by  loss  of  proflts.  Its 
agent  making  the  return  contract  of 
carriage,  not  knowing  those  facts. 
Stone  V.  Adams  Express  Co.,  123  SW 
200.  (A)  Cottonseed  meal  and  hulls 
are  not  of  such  character  as  to  put 
a  carrier  on  notice  that  their  prompt 
delivery  waa  necessary  to  avoid  loss 
on  cattle  being  fed  oy  a  shipper. 
Illinois  Cent.  R.  Co.  v.  Nelson,  97 
SW  767.  30  KyL  114.  (G)  A  carrier 
contracting  to  transport  lumber  to  a 
retailer  is  not  liable  for  special  dam- 
ages caused  by  a  delay  In  transpor- 
tation, resulting  to  the  consignee  by 
reason  of  the  Increased  price  paid  by 
him  to  supply  lumber  of  the  kind 
contained  In  the  delayed  shipment  to 
hiB  customers,  whereby  he  lost  the 
retail  profit  which  he  would  other- 
wise have  made,  and  the  extra  time 
and  expense  In  making  local  pur- 
chases, and  the  loss  of  customers 
and  profits  on  sales  by  reason  of 
not  being  able  to  supply  demands 
for  material  of  the  character  In  the 
delayed  shipment,  unless  the  car- 
rier, at  the  time  of  the  making  of 
the  contract  for  transportation,  knew 
of  the  peculiar  circumstances  under 
which  damages  for  delay  were  likely 
to  result:  and  the  mere  fact  that  the 
consignee  was  eniraged  in  the  sale 
of   lumber,   and    that   similar  ship- 


ments had  been  made  by  the  carrier, 
did  not  put  the  carrier  on  notice  of 
conditions  which  would  render  it 
liable  for  such  damages.  Gulf,  etc., 
R.  Co.  V.  Barber,  60  Tex.  Civ.  A.  234, 
127  SW  258.  (6)  Notice  to  a  carrier, 
which  may  be  implied  from  the  ship- 
ment of  a  cotton  gin  at  about  the 
time  the  ginning  season  would  begin, 
made  to  plalnttlT  who  resided  In  the 
cotton  belt,  does  not  constitute  no- 
tice that  plalntilT  was  engaged  in 
the  ginning  business,  so  as  to  entitle 
him  to  recover  for  loss  of  business 
suffered  between  the  time  when  the 
gin  should  have  been  delivered  and 
the  time  when  it  was  delivered. 
"Manifestly,  there  were  many  uses 
to  which  the  gin  might  have  been 
put  by  the  consignee  other  than  Its 
operation  for  profit.  He  might  have 
bought  it  to  resell,  or  to  operate  for 
his  individual  benefit,  or  to  operate 
for  the  public  at  some  future  time," 
Illinois  Cent.  R.  Co.  v.  Brothers,  12 
Ala.  A.  361.  356,  67  S  628. 

la.  Ga. — Goodin  v.  Southern  R. 
Co.,  126  Go.  630,  54  SB  720,  6  LRANS 
1054,  5  AnnCas  673. 

Ky. — Stone  v.  Adams  Express  Co., 
122  SW  200;  Illinois  Cent.  R.  Co.  v. 
HopklnsviUe  Canning  Co.,  132  Ky. 
678,  lis  8W  768:  Lrfiulsville,  etc.  R. 
C^^  v.  Mink,  103  SW  294,  81  KyL. 

Ma8fl.~Walte  v.  Gilbert,  10  Cush. 
177. 

N.  J. — Higgins  v.  U.  8.  Express 
Co..  83  N.  J.  X.  398.  85  A  450. 

N.  Y. — Brown  v.  Weir,  95  App.  DIv. 
78.  8S  NTS  479;  Goodfleld  v.  PUtt, 
130  NTS  180. 

N.  C. — Davidson  Dev.  Co.  v,  South- 
ern R.  Co..  147  N.  C.  603,  61  SB  381. 

Okl.— Ft.  Smith,  «tc.,  R.  Co.  v.  Wil- 
liams. 30  Okl.  726,  181  P  276,  40  LRA 
NS  494. 

8.  C. — Matheson  v.  Southern  R. 
Co.,  79  S.  C.  165.  60  SB  437:  Troy- 
wick  v.  Southern  H.  Co.,  71  S.  C.  82, 
50  SB  649,  110  AmSR  663. 

Wis. — Bradley  v.  Chicago,  etc.,  R- 
Co.,  94  Wis.  44,  68  NW  410. 

i<^ng. — Hadley  v,  Baxendale,  9 
Exch.  241,  166  RM>rlnt  145;  Gee  v. 
Lancashire,  etc.,  R.  Co.,  6  H.  &  N. 
211,  168  Reprint  87. 

tal  "Whsrs  a  loss  of  profits  la 
too  Tomota  or  oonjeotnral  to  be 
susceptible  of  computation  with  rea- 
sonable accuracy,  they  are  proper 
elements  of  damage.  Ft.  Smith, 
etc.,  R.  Co.  v.  Williams.  SO  Okl.  726. 
729,  121  P  276.  40  LRANS  404. 
18.  See  cases  Infra  note  14. 
14.  Ala. — Central  of  Georgia  TL 
Co.  V.  Weaver.  69  S  521 :  Southern  R. 
Co.  V.  Coleman,  153  Ala.  266,  44  S 
837 

Ark. — Chicago,  etc.,  R.  Co.  v. 
Planters'  Gin,  etc..  Co.,  88  Ark.  77. 
lis  SW  352. 

Ga. — Seaboard  Air  Line  R.  Co.  v. 
Harris.  121  Ga.  707.  49  SE  708. 

Miss. — Vlrksburg,  etc.,  R.  Co.  v. 
Ragsdale.  46  Miss.  4K8. 

Pa. — ^Adams  Express  Co.  v.  Egbert, 
36  Pa.  360.  78  AmD  382. 

S.  C. — McMeekIn  v  Southern  R. 
Co..  82  S.  C.  468.  64  SE  413. 


[a]  Espeolallr  Is  tbJa  trns,  (1)  "If 

the  contract  is  made  with  reference 
to  embarking  In  a  new  business 
(such  as  sawrng  lumber  for  the  mar- 
ket), the  speculative  profits  which 
might  be  supposed  to  arise,  but 
which  were  defeated  because  of  a 
breach  of  contract  which  delayed  the 
business,  cannot  be  looked  to  as  an 
element  of  damages.  These  are  de- 
pendent largely  upon  other  contin- 
gencies, skill,  industry,  energy,  the 
market,  supply  of  material,  keeping 
machinery  in  order,  loss  of  time  by 
weather,  or  breakage  of  machinery." 
Vicksburg,  etc.,  R.  Co.  v.  Ragsdale, 
46  Miss.  458,  484.  (2)  And  In  ac- 
cordance with  this  view,  it  has  been 
held  that  the  special  damage  to  busi- 
ness from  the  delay  of  a  carrier  in 
delivering  a  shipment  of  machinery 
to  be  used  In  constructing  a  mill,  the 
business  of  which  had  not  been  be- 
gun, Is  not  loss  to  the  business 
of  running  a  mill,  but  to  the  business 
of  constructing  a  mill,  which  is  the 
interest  on  the  money  invested  In 
the  work  of  construction,  and  the 
wages  of  laborers  employed  for  con- 
strue tlon,  reduced  by  the  eami  ncs 
received,  or  which  by  reasonable 
diligence  could  have  been  received, 
from  their  employment,  during  the 
delay,  in  other  work.  McMeekln  v. 
Southern  R.  Co.,  82  S.  C.  468,  64  SB 
413. 

[h]  Delay  In  transportafetoB  of 
carnival  onnlt> — In  an  action  against 
a  carrier  for  delay  in  the  transpor- 
tation of  plaintiff's  carnival  outfit 
and  troop,  evidence  consisting  of 
estimates  as  to  the  profits  he  would 
have  earned  if  his  outfit  had  arrived 
in  time  Is  not  sufllclent  as  a  basis 
of  damages.  Lass  of  proflts  which 
are  purely  speculative  are  not  recov- 
erable. Central  of  Georgia  R.  Co.  v. 
Weaver,  <Ala.)  69  S  SSI. 

15.  Southern  R.  Co.  v.  Coleman, 
163  Ala.  266,44  8  H?. 

le.  Fla.— Williams  v.  Atlantic 
Coast  Line  R.  Co.,  66  Ficu  73B.  48  S 
209,  ISl  AmSR  169.  24  LRANS  184. 

111. — Priestly  V.  NorUiem  Indiana, 
etc.,  R.  Co..  26  111.  206.  79  AmD  869. 

Mass. — Swift  River  Co.  v.  Pitch- 
bure  R.  Co..  169  Mass.  S26,  47  NK 
1015.  61  AmSR  288. 

Miss. — ^Vlckaburg,  etc.,  R.  Co.  v. 
Raasdale,  46  Miss.  468. 

N.  C. — ^Asheboro  Wheelbarrow,  etc.. 
Co.  V.  Southern  R.  Co.,  149  N.  C.  261. 
«2  SE  1091. 

Okl. — Missouri,  etc..  R.  Co.  v.  Hai- 
lett,  36  Okl.  12.  les  P  105. 

Tex.^ — Haberzettlo  v.  Trinity,  etc., 
R.  Co..  46  Tex.  Civ.  A.  527.  103  SW 
219;  Ligon  v.  Missouri  Pac.  R.  Co., 
3  Tex.  A.  Civ.  Cas  {  1. 

Eng. — Gee  v,  Lancashire,  etc.,  R, 
Co..  f  H.  &  N.  211.  1S8  Reprint  87. 

See  also  infra  S  464  text  and  note 
25.  But  compare  infra  text  and 
note  19. 

17.  Asheboro  Wheelbarrow,  etc, 
Co.  V.  Southern  R,  Co..  149  N.  C.  261. 
62  SE  1091.  See  also  infra  9  464 
text  and  note  26. 

18.  Ark. — St.  Louis,  etc..  R.  Co.  v. 
Lamb,  95  Ark.  209.  128  SW  1030. 


For  later  oases,  OevelopaMats  and  obangM  In  the  law  see  cumulative  Annotations,  same  title,  pa 
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ID  paying  labor  r«idered  idle  because  of  the  nn- 
reasonable  delay  is  recoverable,  where  the  carrier 
knew  that  this  would  be  the  result  of  the  delay/° 
464]  bb.  Ifachineiy.  Notice  of  spedal  dr- 
cnmstanCM.  In  the  leading  American  case  on  the 
question  of  special  damages  for  unreasonable  delay 
in  shipment  of  machinery,  the  rule  was  laid  down 
as  follows:  "If  the  delay  is  ih  the  transportation 
of  machinery,  to  be  applied  to  a  special  use,  and 
that  is  known  to  the  carrier,  he  is  responsible  for 
such  damages  as  are  fairly  attributable  to  the  delay, 
such  as  the  value  of  the  use  of  the  machinery,  to  be 
tested  by  its  rental  price,  or  other  proximate 
means;  the  expenses  of  idle  hands,  the  loss  of  gain 
on  work  contracted  to  be  done  for  another  person, 
if  such  work  could  have  been  done  if  the  machinery 
had  been  delivered,  and  the  ^in  thereby  definitely 
ascertained  in  proper  time.'™   This  is  a  remark- 


ably clear  and  comprehensive  statemmt  of  the  rule, 
and  it  is  fully  sustained  by  all  the  decisions  ia 
which  the .  question  has  arisen.^  It  is  said  that 
notice  of  special  circumstances  which  would  result 
in  special  damages  to  a  shipper  from  delay  in 
transportation  of  machinery  imposes  on  the  carrier 
the  duty  to  use  diligence  commensurate  with  the 
requirements  of  the  case.  This  duty,  however,  is 
fully  performed  when  the  carrier  uses  reasonable 
diligence  to  forward  the  goods  promptly.**  How- 
ever, in  order  to  recover  for  profits  alleged  to  have 
been  lost  because  of  unreasonable  delay  in  trana- 
portation  of  machinery,  it  is  essential  that  they 
may  be  computed  with  reasonable  accuracy;^  re- 
mote nnd  conjectural  profits  are  not  recoverable." 

Absence  of  notice  of  special  circumstances. 
Equally  well  settled  as  the  foregoing  doctrine  is 
the  principle  that  unless  notice  is  brought  home  to 


Ga. — Savannah,  etc,  R.  Co.  v. 
PrUchard.  77  Oa.  411,  1  SB  261,  4 
AmSR  92. 

111. — Priestly  v.  Northern  Indiana, 
etc,  R.  Co..  2i  in.  205,  79  AmO  369. 

Mo. — Morrow  v,  HtBsourl  Pae.  R. 
Co..  140  Mo.  A.  200,  123  SW  1054. 

Okl. — Ft.  Smith,  etc.,  R.  Co.  v. 
Wnilams,  30  Okl.  720,  121  P  276,  40 
LRANS  494. 

Tex. — Pacific  Sxpress  Co,  v.  Dar- 
nel!, 5  SW  765;  G\ilf.  etc.,  R.  Co.  v. 
Compton.  (Civ-  A.)  S8  SW  220. 

IS.  Savannah,  etc.,  R.  Co.  v. 
Prltchard.  77  Ga.  412,  1  SE  261,  4 
AmSR  92;  Prlestlv  v.  Northern  Indi- 
ana, etc,  R.  Co.,  26  III.  206,  79  AmD 
169:  Morrow  v.  Mlasourl  Pac.-R.  Co., 

140  Mo.  A.  200,  123  SW  1034;  Pacific 
Express  Co.  v.  Darnell,  (Tex.)  6  SW 
765.  Bat  compare  supra  text  and 
note  16. 

90.  Vlcksburg,  etc.,  R.  Co.  v. 
Rassdale,  4«  MIbs.  458.  484  (per  Slm- 
ralH  J.>. 

ai.  Ark. — St.  Louis,  etc.,  R.  Co.  y. 
Lamb.  95  Ark.  209,  128  SW  1030; 
Cblcavo.  etc.,  R.  Co.  v.  Planters'  Gin, 
ttcTCo.,  88  Ark.  77,  113  SW  852. 

Ga, — Savannah,  etc.,  R.  Co.  v. 
Prltchard,  7?  Ga.  412,  1  SE  261,  4 
AmSR  92. 

III. — Priestly  v.  Northern  Indiana, 
etc.  R.  Co.,  26  111.  206.  79  AmD  369 

Iowa. — Elzy  v.  Adams  GxpreBS  Co., 

141  Iowa  407,  119  NW  705. 

Miss. — Vlckshung,  etc.,  R,  Co.  v, 
Raesdale.  46  Miss.  458. 

Mo. — Morrow  v.  Missouri  Pac  R. 
Co.,  140  Mo.  A.  200,  123  SW  1034. 

OkL — St.  Louis,  etc.,  R.  Co.  v. 
Fsrmera'  Union  Gin  Co..  84  Okl,  270, 
125  P  894;  Ft.  Smith,  etc.,  R.  Co.  v. 
Williams,  30  Okl.  726,  121  P  276,  40 
LRANS  494. 

Tenn. — Illinois  Cent.  R.  Co.  v. 
Johnson.  116  Tenn.  624.  94  SW  690. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Gilbert, 
4  Tex.  Civ.  A.  866.  22  SW  760.  23  SW 
320. 

Ens- — ^British  Columbia,  etc..  Spar, 
etc.  Co.  v.  Nettleship,  L.  R.  3  cT  P. 
499. 

"Had  the  plalntlRs  notified  the 
defendants  for  what  purpose  they 
deslgrned  the  machinery,  and  the  cir- 
cumstances of  their  necessities,  they 
miffht  have  brought  forward  other 
topics  and  elements  of  damage,  such 
ma  ther  attempted  to  show  on  the 
trial — ^that  a  larie  number  of  hands 
were,  of  neceasity,  under  pay  and 
idle — loss  of  promised  custom,  out 
of  which  profits  would  have  been 
made.    In   the   absftnce   of  notice, 

Jiroof  of  this  kind  was  properly  re- 
ected."  Priestly  v.  Northern  Indi- 
ana, etc..  R.  Co.,  2S  111.  206,  208.- 79 
AmD  869. 

[a]  znwtasttinub^d)  in  an  ac- 
tion against  a  carrier  for  delay  In 
delivenng  machinery  tot  plalntlfT'a 
mil),  plamtltc  could  recover  the  dif- 
ference between  the  expense  of  shut- 
ting down  the  plant  during  the  In- 
stallation of  the  machinery  at  the 
later  period  and  what  it  would  have 
been  at  the  earlier  period  had  the 
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machinery  arrived  within  a  reason- 
able time,  provided  the  fixed  charges 
of  the  mill  were  less  when  the 
machinery  was  due  than  when  It  was 
installed,  and  such  element  of  the 
damage  was  brought  to  the  carrier's 
attention  at  the  time  of  shf))ment. 
Chicago,  etc.,  R.  Co.  v.  Planters*  Gin, 
etc.,  Co.,   88   Ark.   77,    113    SW  352. 

(2)  Plaintiff  shipped  over  defend- 
ant's line  a  grading  outfit  consisting 
of  a  car  of  mules  and  a  car  of  grad- 
ing implements  and  informed  de- 
fendant s  agent  that  he  was  sending 
the  outfit  to  the  point  of  destination 
to  fulfill  a  contract:  that  his  laborers 
were  also  being  carried  along  with 
him,  and  their  wages  would  begin 
as  soon  as  they  arrived;  that  It 
would  be  necessary  for  the  cars  to 
go  forward  together  In  order  that 
work  might  oommence  at  once  on 
their  arrival.  It  was  held.  In  an 
action  for  damages  caused  by  the 
delay  in  delivering  the  car  of  grad* 
Ing  implements,  that  an  Instruction 
allowing  plaintiff  to  recover  the  net 
earning  capacity  of  the  teams  and 
grading  Implements  during  t&e  pe- 
riod of  the  alleged  delay  was  not 
erroneous,  as  defendant  was  put  on 
notice  that  plaintiff  would  suffer  this 
special  damage  If  such  delay  oc- 
curred. St.  Louis,  etc.,  R.  Co.  V. 
Lamb.   96   Ark.   209,   128   SW  1030. 

(3)  Damages  were  allowed  for  in- 
jury caused  by  wrongful  delay  In 
shipping  a  still  worm  for  a  turpen- 
tine distillery.  The  elements  of 
damages  recovered  in  this  case  are 
thus  stated  In  the  opinion:  "During 
all  that  time  [of  the  delay],  their 
machinery  and  hands  employed  In 
running  It  were  idle,  and  the  tree 
boxes,  from  which  the  crude  gum 
was  gathered,  had  run  over,  and 
much  of  it  was  wasted  for  the  want 
of  barrels  In  which  to  deposit  It;  and 
such  loss  would  not  have  occurred 
had  the  worm  come  to  hand  at  the 
proper  time  and  the  plaintiffs  been 
enabled  to  use  their  still."  Savan- 
nah, etc,  R.  Co.  v.  Prltchard.  77  Ga. 
412,  414,  1  SB  261.  4  AmSR  92.  (4) 
Where  an  express  company  had  no- 
tice that  a  steam  shovel  shaft  was 
necessary  to  the  operation  of  a  rail- 
road construction  outfit.  It  was  lia- 
ble for  special  damages  consisting 
of  the  rental  value  of  the  outfit  and 
the  wages  of  plaintlfTa  crew  during 
the  periud  of  Its  negligent  delay. 
Elsy  V.  Adams  Express  Co.,  141  Iowa 
407,  119  NW  705.  (6)  Expenses  for 
help  of  a  mill,  necessarily  under  pay 
and  Idle  while  the  mill  is  shut  down 
owing  to  delay  in  transportation  of 
freight  which  the  carrier  knew  must 
arrive  before  the  mill  could  start, 
are  recoverable,  and,  where  the  busi- 
ness of  the  mill  was  well  estab- 
lished, loss  of  expected  profits  which 
could  reasonably  be  established  by 
competent  proof,  could  also  be  re- 
covered. Morrow  v.  Missouri  Pac. 
R.  Co..  140  Mo.  A.  200,  123  SW  1084. 
(6)  Where  a  carrier  contracts  with 
a  shipper  to  deliver  certain  machin- 


ery, a  merry-go-round,  to  a  certain 
place  by  a  certain  day  for  a  spe- 
cific purpose,  and  has  full  notice  of 
the  nature  of  the  purpose,  is  fully 
warned  of  the  use  to  which  the 
machinery  Is  to  be  put  and  of  the 
Importance  of  having  ft  there  on 
the  particular  day  specified  and  of  the 
damage  or  the  loss  of  earnings  which 
would  result  from  failure  to  deliver 
same  on  the  day  agreed  on,  and 
undertakes  such  shipment  with  full 
knowledge  that  such  conditions  and 
the  expected  earnings  are  the  mov- 
ing motive  on  the  part  of  the  ship- 

Ser,  and  thereupon  through  want  of 
Ulgence  fails  to  deliver  such 
machinery  until  after  the  day  agreed 
on  and  after  the  time  has  expired 
when  such  machinery  can  be  oper- 
ated with  any  profit,  such  carrier  Is 
liable  in  such  amount  as  will  reason- 
ably compensate  the  shipper  for  the 
damage  done.  And,  if  the  amount  of 
earnings  or  profits  can  be  estimated 
with  a  reasonable  degree  of  accu- 
racy, they  then  become  the  most 
Just  and  adequate  measure  of  dam- 
ages. Ft:  Smith,  etc.,  B.  Co.  v.  Wil- 
liams. 30  Okl.  726,  121  P  275,  40  LRA 
NS  494.  (7)  Where  the  goods  are 
Kin  machinery,  and  the  carrier  has 
been  notified  that  they  are  to  be  put 
into  Immediate  operation  on  arrival, 
the  measure  of  damages  is  the  rental 
value  of  the  machinery  during  the 
time  It  has  been  delayed.  Gulf,  etc., 
R.  Co.  V.  Gilbert.  4  "rex.  Civ.  A.  88«, 
22  SW  760,  23  SW  320. 

[b]  Whers  oarrler  had  poaseialon 
of  part  of  machinery  only. — Where  a 
carrier  was  guilty  of  negligent  de- 
lay In  the  delivery  of  materials  and 
appliances  intended  for  use  In  the 
performance  of  a  well  drilling  con- 
tract, but  the  carrier  never  had  In 
its  possession  a  part  of  the  equip- 
ment. It  was  liable  only  for  the 
usable  rental  value  of  the  material 
and  appliances  which  It  had  In  its 
keeping,  and  not  for  the  rental  value 
of  the  whole  equipment  during  the 
delay.  Illinois  Cent.  R.  Co.  v.  John- 
son. 116  Tenn.  624.  94  SW  600. 

Chicago,  etc..  R.  Co.  v.  Plant- 
ers' Gin,  etc.,  Co.,  88  Ark.  77,  118  SW 
862. 

93.  See  cases  infra  note  24. 

94.  Southern  R.  Co.  v.  Coleman, 
168  Ala.  266.  44  S  837;  Chicago,  etc., 
R.  Co.  v.  Planters'  Gin,  etc.,  Co.,  88 
Ark.  77.  113  SW  862;  Vlcksburg.  etc., 
R.  Co.  V.  Bagsdale,  46  Mlsa  468. 

[a]  XUustmtlona.f— (1)  In  an  ac- 
tion against  a  carrier  for  delay  In 
transportation  of  machinery  for 
ptaintlfTs  mill,  the  loss  sustained  by 

f laintiff  of  the  saving  In  expense  of 
he  operation  of  the  mill  as  a  two- 
press  mill,  as  contemplated,  and  as  a 
one-press  mill,  as  it  was  required  to 
do  on  account  of  the  carrier's  delay 
in  delivering  the  machinery,  was 
speculative  and  not  recoverable. 
Chicago,  etc,  R.  Co.  v.  Planters'  Gin, 
etc.rCo.,  88  Ark.  77,  118  SW  852.  (2) 
An  owner  of  a  public  ginnery  deliv- 
ered a  part  of  the  machinery  to  a 
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the  carrier  of  the  special  circumatauces  which  ren- 
der a  prompt  delivery  of  the  machinery  necessary, 
there  can  be  no  recovery  of  special  damages  for 
wrongful  delay,  such  as  loss  of  profits  to  the  busi- 
ness resulting  from  the  delay,  expense  incurred  in 
paying  idle  labor,  and  the  int«rest  on  the  capital 
invested  in  a  plant  during  the  time  it  was  neces- 
sarily idle  because  of  the  delay." 

[$  465]  cc  Feed  for  Live  Stock.  A  carrier  is 
not  liable  for  special  damages  for  failure  to  de- 
liver cattle  feed  within  a  reasonable  time  after  re- 
ceiving it,  where  it  did  not,  at  the  time  of  such 
receipt,  have  notice  of  the  purpose  for  which  the 
shipment  was  intended  or  the  urgent  necessity  of 
its  prompt  delivery;^*  to  authorize  a  recovery,  the 
carrier  must  be  notified  of  the  special  circumstances 
from  which  such  damage  would  probably  flow,  in 
ease  of  delay."    On  the  other  hand,  where  the 

carrier  for  transportation  to  a  desle- 
nated  point,  to  be  repaired  by  tne 
consignee.  The  carrier  delayed  the 
delivery  of  the  machineiy.  The 
owner  testified  that  seventy-nve  cents 
was  a  fair  profit  for  sinning  a  bale 
of  cotton,  but  he  coula  only  estimate 
the  number  of  bales  that  went  to  his 
gin  during  the  days  his  plant  was 
shut  down  In  consetiuence  of  the  de- 
la^.  The  aeventy-flve  cents  proflt  de- 
pended on  contlnceneiea.  It  was  held 
that  the  owner  was  entitled  to  nomi- 
nal damages  only;  the  estimate  of 
what  he  might  have  earned  by  oper- 
ating the  gin,  had  the  shipment  been 
promptly  delivered,  being  speculative. 
Southern  R  Co.  v.  Coleman,  15S  Ala. 
266.  44  S  837. 

m.  U.  8. — aimona-Mayrant  Co.  v. 
Atlantlo  Coast  Line  R.  Co..  207  Fed. 
J87. 

Qa. — Qoodin  v.  Southern  R.  Co..  12G 
a«.  6S0,  54  SE  720,  6  LRAN9  1064,  S 
AnnCaa  614. 

IIL — Friestlr  v.  Northern  Indiana, 
etc..  R.  Co..  2ff  III  205,  79  AmD  369. 

"Ky- — Stone  v.  Adams  Express  Co., 
122  SW  200:  I-oulsvllle.  oto.,  R.  Co.  v. 
Hlnk,  108  SW  294.  81  KvL  883:  Illi- 
nois Cent.  R.  Co.  v.  Nelson,  97  SW 
767,  SO  KyL  114.  Coimiare  LiOulBVllle. 
etc.  Packet  Co.  v.  BottorfC,  77  SW 
920.  26  Kyi,  1824  (where  special  dam- 
ages were  alloweo,  it  not  appearing 


from  opinion  whether  notice  of  so- 


cial  circumstances  was   given  the 

carrier).   . 

Mass. — Swift  River  Co.  v.  Fltch- 
burc  R.  Co..  169  Mass.  326,  47  NE 
lOlS,  61  AmSR  288. 

N.  J. — Hlggins  v.  U.  S.  Express  Co., 
83  N.  J.  L.  398,  85  A  460. 

N.  Y. — Bracco  v.  Merchants'  De- 
spatch Transp.  Co.,  61  Misc.  60,  113 
NTS  131;  Goodfleld  v.  Piatt,  ISO  NYS 
180. 

N.  C. — Asheboro  Wheelbarrow,  etc., 
Co.  V.  Southern  R.  Co.,  149  N.  C.  261, 
62  SE  1091.  _ 

Okl. — Missouri,  etc.,  R,  Co.  V.  HaB- 
lett,  36  Okl.  12,  128  P  106. 

S.  C. — Traywick  v.  Southern  R. 
Co.,  71  S.  C.  82,  60  SE  649,  110  AmSR 
663. 

Tex.— Gulf,  etc.,  R.  Co.  v.  Pettit,  3 
Tex.  Civ.  A,  588.  22  SW  761. 

Eng. — Hadley  v-  Baxendale,  9  Exch. 
341,  156  Reprint  145. 

See  also  supra  I  463  text  and  notes 
16,  17. 

[a]  BtUe  applied.^ — (1)  Allegations 
of  loss  of  pronts  which  would  have 
accrued  to  plaintlfTs  on  the  fulfill- 
ment of  a  collateral  contract,  In  con- 
sequence of  the  delay  on  the  part  of 
a  common  carrier  in  the  delivery  of 
machinery,  are  properly  stricken  on 
demurrer,  where  it  does  not  appear 
that  the  contract,  from  the  fulfill- 
ment of  which  profits  would  have 
accrued,  was  in  the  contemplation 
of  the  parties  at  the  ttrae  the  carrier 
received  the  freight  for  transporta- 
tion. Goodln  v.  Southern  R.  Co..  125 
Ga.  630,  54  SE  720.  6  LRANS  1054, 
6  AnnCas  &J3.  <2)  In  the  absence  of 
notice  to,  or  knowledge  by,  a  carrier 


as  to  the  special  use  to  be  made  of 
a  shipment  of  machinery,  the  only 
damages  recoverable  for  a  delny  In 
shipment  Is  the  dlfTerence  between 
the  value  when  delivery  should  have 
been  made  and  the  value  when  it -was 
made/  Bracco  v.  Merchants'  Desjiatch 
Transp.  Co..  61  Misc.  60,  IIS  NYS  131. 
(3)  Shippers  of  part  of  a  machine  by 
express  cannot  recover,  as  special 
damages  for  delay  in  delivery,  the 
loss  of  profits  on  contracts  for  goods 
to  have  been  made  on  the  machine  In 
the  absence  of  an  express  contract 
giving  notice  to  the  carriers  of  the 
nacesslty  for  immediate  delivery. 
Goodfleld  V.  Piatt,  ISO  NTS  ISO.  (4) 
Interest  on  the  capital  invested  in  a 
plant  during  the  time  it  was  neces- 
sarily Idle  as  a  result  of  delay  In  a 
shipment  of  iron,  and  the  wages  paid 
during  such  time,  cannot  be  taken  as 
the  measure  of  damages,  where  there 
was  nothing  to  Indicate  the  use  to 
which  the  Iron  was  to  be  put  or  that 
any  special  damages  would  be  sus- 
tained by  delay  In  prompt  shipment. 
Asheboro  Wheelbarrow,  etc..  Co,  v. 
Southern  R.  Co.,  149  N.  C,  261,  62  SE 
1091.  (6)  In  an  action  for  damages 
from  delay  in  the  delivery  of  certain 
machinery,  plaintiff,  without  giving 
notice  that  employees'  wages  would 
be  lost  In  event  of  delay,  cannot  re- 
cover for  the  same.  Missouri,  etc., 
R.CO.  V.  Haz1ett.3&  Okl,  12,  128  P106. 

[b]  XUastraaou.^ — (1)  Where_  a 
shaft  used  in  an  electric  plant  fell 
out  of  a  car  in  transit  and  was 
broken,  after  which  the  express  com- 
pany had  it  repaired  and  forwarded 
to  the  owner,  damages  claimed  for 
loss  of  profits  In  being  prevented 
from  running  the  plant  while  the 
shaft  was  being  repaired  were  special 
damages  and  hence  could  not  be  re- 
covered unless  the  carrier  had  notice 
of  the  use  for  which  the  shaft  was 
Intended,  either  actually  or  hy  plain 
Inference  from  the  nature  of  the 
thing  transported.  Stone  v.  Adams 
Express  Co.,  (Ky.)  122  SW  200.  (2) 
Plaintiff,  in  an  action  against  a  car- 
rier for  delay  In  transporting  ma- 
chinery for  its  sawmill,  cannot  by 
way  of  damages  show  loss  from  In- 
ability to  fill  a  contract  for  lumber, 
because  of  the  delay  in  transporta- 
tion, in  the  absence  of  evidence  that 
the  carrier  was  notified  of  the  fact 
of  such  contract.  Louisville,  etc.,  R. 
Co.  V.  Mink,  103  SW  294.  81  KyL  833- 
Illinois  Cent.  R.  Co.  v.  Nelson,  97  SW 
757,  30  KyL.  114.  (S)  Where  mill 
castings  were  deposited  with  an  ex- 
press company  for  delivery  to  a  re- 
pair shop,  and  no  specific  Instructions 
were  given  to  the  carrier  as  to  the 
necessity  for  an  expeditious  trans- 
portation of  the  castings  by  the  car- 
rier to  and  from  the  shop,  and  the 
carrier  was  not  informed  that  pend- 
ing the  return  of  the  castings  the 
mill  would  have  to  be  shut  down  and 
plaintlfF's  business  cease,  the  dam- 
ages recoverable  for  delay  in  trans- 
portation and  return  of  the  castings 
are  governed  by  the  rule  laid  down 


carrier  unreasonably  delayed  a  shipment  of  cattle 
feed  and  had  notice  that  it  was  intended  to  feed 
plaintiff's  cattle  and  that  plaintiff  was  dependent 
thereon  for  the  feed,  and  plaintiff's  supply  of  feed 
was  exhausted  by  reason  of  the  delay,  the  carrier 
is  liable  for  the  depreciation  in  the  value  of  the 
cattle  caused  directly  and  approximately  by  the 
delay.=» 

[  {  466]  dd.  Fertilizers.  Where,  on  shipment  of 
fertilizer,  there  was  no  notice  to  the  carrier  of  any 
special  use  to  which  it  was  to  be  applied  nor  of 
such  scarcity  of  fertilizer  as  to  prevent  another 
purchase  of  a  like  amount  by  plaintiff,  plaintiff  is 
not  entitled  to  special  dami^s  for  failure  to  deliver 
the  fertilizer.*" 

[$  467]  ee.  Other  Applications  of  Bnle.  Other 
applications  of  these  rules  have  been  made  to 
shipments  of  actor's  paraphernalia,^  automobiles,"^ 

in  Hadley  v.  Baxendale,  9  Exch.  S41. 
156  Reprint  Infra  this  note.  Hlg- 
R-lns  V.  U.  S.  Express  Co.,  SS  N.  J.  L. 
398,  S6  A  450.  (4)  Where  the  de- 
livery of  certain  twllers  for  platntifTs 


mill  was  delayed  through  negligence 
on  the  part  of  the  carrier,  plaintiff 
was  not  entitled  to  damages  for  the 
time  its  husiness  was  suspended,  nor 
for  the  compensation  paid  the  me- 
chanics ^ployed  to  set  up  the  boil- 
ers while  awaiting  their  arrival.  In 
the  absence  of  evidence  that  defend- 
ant had  notice  of  such  circumstances. 
Swift  River  Co.  v.  Fltchburg  R,  Co., 
169  Mass.  S26,  47  NE  1015,  AmSR 
288.  (5)  In  aji  action  lo  recover 
damages  for  failure  of  a  carrier  to 
deliver  a  rice  huller,  damages  for 
loss  in  milling  rice  carried  ny  the 

{lublic  to  other  mills,  because  of  de- 
ay  in  dslfvery,  cannot  be  recovered 
where  no  notice  to  the  carrier  of  the 
use  for  which  the  machine  was  in- 
tended was  _given  to  It.  TraywlcdE 
V.  Southern  R.  Co.,  71  S.  C.  82.  60  SE 
649,  110  AmSR  6<S.  (6}  Tha  owners 
of  a  flour  mill  sent  a  broken  shaft  to 
the  office  of  defendant  carrier  to  be 
conveyed  by  them  to  a  manufacturer 
as  a  model  for  making  a  new  shaft. 
The  only  circumstances  communi- 
cated to  the  carrier  at  the  time  of 
making  the  contract  of  carriage  wers 
that  the  article  to  be  carried  was  the 
broken  shaft  of  a  mill  and  that  plain- 
ttffs  were  owners,  of  that  mill.  In 
consequence  of  an  unreasonable  de- 
lay, plaintlffa  did  not  receive  the  new 
shaft  for  some  days  after  the  time  it 
should  have  been  delivered:  they 
were  therefore  unable  to  work  their 
mill  and  thereby  suffered  a  loss  of 
profits.  It  was  held  that  such  loss  of 
profits  was  not  recoverable.  Hadlew 
v.  Baxendale,  9  Exch.  341.  16S 
Reprint  146. 

36.  See  cases  Infra  note  27. 
27.  Crulcher  v.  Choctaw,  etc.,  Co., 
74  Ark.  358,  85  SW  770;  Illinois  Cent. 
R.  Co.  v.  Nelson,  97  SW  767,  30  KyL. 
114:  Daube  v.  Chicago,  etc..  R.  Co., 
39  Tex.  Civ.  A.  24,  86  SW  797. 

88.  Illinois  Cent.  R.  Co.  v.  Wat- 
kins,  91  SW  1122,  28  KyL.  1264;  Illi- 
nois Cent.  R.  Co.  v.  Mossbargsr,  91 
SW  1121,  28  KyL  1217. 

39.  Matheson  v.  Southern  R.  Co., 
79  S.  C.  155,  60  SE  437. 

30.  Brown  v.  Weir,  95  App.  Dlv. 
78.  88  NYS  479. 

[a]  Thus,  where  an  express  com- 
pany undertook  to  carry  the  trunk  of 
an  actress  without  knowledge  that 
she  had  engagements  which  she  could 
not  fill  without  the  contents  of  the 
trunk,  the  measure  6t  damages  for 
its  refusal  for  several  days  to  de- 
liver the  trunk  unless  an  excessive 
charge  were  paid  does  not  include 
what  she  would  have  received  from 
such  engagements  during  the  wrong- 
ful detention.  Brown  v.  Weir,  9fi 
App.  Dlv.  78,  89  NYS  4T9. 

31.  Armstrong  v.  Chicago,  etc.,  R, 
Co.,  36  8.  r>.  398,  162  NW  696. 

[a]  Thna,  In  a  shipper's  action 
for  special  damages  for  the  breach 
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bricks,*'  bnildir^  and  conatraetion  materialB," 
lumber,**  raw  materials  to  be  manufactured,^ 
draft  horses,**  race  horses,"  drummer's  samples," 


golf  cluba,"  ice,**  oil,**  pop  com  wagon,**  recep- 
tacles for  fruit  or  vegetables,**  photographer 's  sup- 


of  a  carrier's  obligation  to  deliver  an 
automobile  engine  shipped  to  a  fac- 
tory for  repairs,  loss  of  the  net 
rental  value  of  the  automobile  dur- 
ing unreasonable  delay  In  delivery  la 
not  too  remote  and  speculative  to  be 
recoverable.  Armstrong  v.  Chicago, 
eto.,  R.  Co..  35  a.  D.  398.  162  NW  696. 

39.  Davidson  Dev.  Co.  v.  South- 
ern R.  Co.,  147  N.  a  B03,  61  SE  881. 

[a]  niaatntion. — It  not  appearing 
that  a  carrier  of  a  shipment  of  brick 
knew  that  It  was  to  be  used  In  a  build- 
ing of  any  special  size  or  kind,  or 
that  Its  diversion  would  work  the  de- 
lay in  the  consignee's  building  opera- 
ttons  tbat  resulted,  the  shipment  be- 
ing ordered  for  the  trade  aa  far  as 
it  reasonably  appeared  to  the  carrier, 
and  It  not  appearing  that  there  was 
any  change  In  value  of  the  brick  dur- 
ing the  delay  In  replacing  the  di- 
verted shipment,  the  consignee's 
measure  of  damage  is  limited  to  in- 
terest on  the  amount  invested  in  the 
shipment  during  the  delay.  I>avld- 
9on  Dev.  Co.  v.  Southern  R.  Co..  147 
N.  C.  603,  61  8E  381. 

33.  Ligon  v.  Missouri  Pac.  R  Co., 
3  Tex.  A.  Civ.  Cas.  i  1. 

[a]  Illnstntloas^(l)  A  building 
contractor,  employing  a  number  of 
workmen,  cannot  recover  of  a  carrier 
the  amount  of  their  wages  during  the 
time  they  were  kept  Idle  by  reason 
of   the   carrier's   delay   to  deliver 

Promptly  certain  bullalnic  material 
Drwarded  over  lis  line,  unless  it  was 
fully  Informed  of  the  situation  at 
the  time  of  shipment.  Information 
given  four  days  after  the  shipment 
would  be  insuntclent.  LIgon  v.  Mis- 
souri Pac.  R.  Co.,  3  Tex.  A.  Civ.  Caa. 
S  1.  <2)  On  the  other  hand,  carriers' 
liability  for  delaying  transportation 
of  many  carloads  of  construction  ma- 
terial, they  having-  knowledge  of  the 
purpose  for  which  it  was  designated, 
is  not  affected  because  two  cars  were 
shipped  before  publication  of  a  spe- 
cial rate  made  under  the  contract, 
where  the  shipments  showed  on  their 
face  that  the^  Included  material  to 
be  carried  under  the  contract.  Gulf, 
etc.,  R.  Co.  T.  Nelson,  <Tex.  Civ.  A.) 
139  SW  81.  (3)  And  under  a  Joint 
contract  by  connecting  carriers  to 
transport  many  carloads  of  construc- 
tion material  for  plalntifT  to  a  cer- 
tain i>oint.  their  liability  for  delay 
In  transportation  arising  from  notice 
of  the  purpose  of .  the  shipments  Is 
not  affected  because  some  of  the 
fibipments  originated  on  a  third  line. 
Gulf,  etc.,  R.  Co.  V.  Nelson,  supra. 

34.  Southern  R.  Co.  v.  Lewis,  165 
Ala.  46U  51  S  863. 

[a]  Zllwtvatlon. — ^Where  a  car- 
rier undertaking  to  deliver  lumber  to 
a  vessel  knew  at  the  time  of  the 
making  of  the  contract  that  the  ad- 
verse party  would  be  compelled  to 
pay  demurrage  charges  If  the  cargo 
was  delayed,  but  delayed  delivery 
for  an  unreasonable  time  and  thereby 
forced  the  adverse  party  to  become 
liable  for  demurrage,  the  carrier  waa 
liable  for  the  amount  of  the  demur- 
rage. Southern  R.  Co.  v.  Lewis,  165 
Ala.  451,  51  S  S63. 

35.  Dorrance  v.  International,  etc., 
R.  Co.,  (Tex.  Civ.  A.)  126  SW  694; 
Gee  V.  Lancashire,  etc.,  R.  Co.,  6 
H.  &  N.  211.  158  Reprint  87. 

[al  rilMtmtlons. — ( i )  pialntifTs 
delivered  to  defendant  railway  com- 
pany ten  tons  of  cotton  to  be  car- 
ried from  Liverpool  to  O.  In  the 
unual  course  of  transportation,  the 
cotton  should  have  been  delivered  at 
O  on  the  following  day,  but  It  was 
not  actually  delivered  until  four  days 
later.  In  consequence  of  the  delay, 
plaintlfTs  new  mill  was  stopped  for 
want  of  cotton  to  work  with.  At  the 
time  of  delivery  of  the  cotton  to 
defendant  nothing  was  said  as  to  the 
effect  a  delay  would  have.  But  on 
the  day  before  delivery  to  the  corn- 
pan  v,  and  on  each  succeeding  day 
until  the  arrival  of  the  cotton,  plain- 
tilt  called  at  O  to  inquire  about  It, 


and  each  time  told  the  manager  of 
defendant's  goods  department  at  O 
that  the  mill  was  at  a  standstill 
solely  on  account  of  the  nondelivery 
of  the  cotton.  In  an  action  to  re- 
cover for  the  amount  of  wages  paid 
to  emp1oyee>s  during  the  time  the 
mill  waa  Idle,  and  for  the  profits  the 
mill  would  have  made,  the  court 
held  that  no  such  damages  were  re- 
■coverable,  and  the  trial  court  having 
Instructed  otherwise,  its  Judgment 
was  reversed.  Gee  v.  Lancashire, 
etc.,  R.  Co..  6  H.  &  N.  211,  158  Re- 
print 87.  Compare  Conybeare  v.  Par- 
ries, 5  Exch.  16.  (2)  Damages  for 
delay  in  transporting  cotton  caused 
by  plaintiff's  having  to  purchase  cot- 
ton on  a  rising  market  to  fill  their 
contracts  are  allowable  only  on  no- 
tice to  the  carrier  at  or  before  mak- 
ing the  contract  of  shipment  of  the 
special  conditions  rendering  the  dam- 
ages the  natural  and  probable  result 
of  the  breach  under  circumstances 
showing  that  the  contract  was  to 
some  extent  based  on  or  made  with 
reference  to  such  conditions.  Dor- 
rance v.  International,  etc.,  R.  Co., 
(Tex.  Civ.  A.)  126  SW  694. 

36.  Port  Blakely  Mill  Co.  v. 
Sharkey.  102  Fed,  2S9,  42  CCA  329. 

fa]  XUiMtvatloni — ^Where  there  was 
delay  in  transportation  of  horses  seAt 
to  Alaska  to  be  delivered  not  later 
than  a  day  named.  It  was  held  that 
the  loss  of  what  might  have  been 
earned  by  the  use  of  the  horses  could 
be  recovered  where  there  was  dis- 
tinct notice  brought  home  to  the  car- 
rier of  the  nature  of  the  employ- 
ment which  defendant  Intended  to 
enter  Into,  and  the  amount  of  the 
earnings  which  he  could  make  with 
his  horses  in  that  employment.  Port 
Blakely  Hill  Co.  v.  Sharkey.  102  Fed. 
2S9.  42  CCA  32». 

37.  Louisville,  etc.,  R.  Ca  v.  Gorm- 
ley.  109  SW  346,  33  188  [r«h 
den  111  SW  289.  S8  KyL  802], 

[a]  XUnstratunu— w h e re  a  carrier 
agrees  to  ship  a  race  horse  over  Its 
line  and  the  line  of  a  connecting  car- 
rier, It  is  Its  duty  to  provide  a  suit* 
able  car  and  to  transport  It  to  Its 
destination  safely  and  without  un- 
reasonable delay;  and,  if  it  carries 
the  horse  out  of  the  way  so  as  to 
cause  unnecessary  delay,  and  by 
reason  thereof  it  Is  Injured,  or  the 
owner  Is  prevented  from  keeping  his 
horse's  engagements  in  the  races  in 
which  It  was  entered,  and  the  pur- 
pose for  which  It  was  being  shipped 
was  known  to  the  carrier,  it  is  liable 
for  the  damage  sustained  thereby. 
l-oulsvUle,  etc.,  R.  Co.  v.  Gormley,  109 
SW  346,  33  KyL  188  [reh  den  111  SW 
289.  33  KyL  8021. 

38.  Seaboard  Air  Line  R.  Co.  v. 
Harris,  121  Ga.  707,  49  SE3  703, 

[a]  nitistration. — Where  a  travel- 
ing salesman  whose  compensation  Is 
based  on  commissions  on  orders  se- 
cured shipped  his  samples  over  the 
line  of  a  common  carrier  and  they 
were  unreasonably  delayed,  he  can- 
not recover  as  damages  the  profits 
which  he  would  have  secured  during 
the  time  he  was  without  hts  trunks, 
as  such  damages  are  too  remote  and 
speculative,  and  not  recoverable  un- 
der Civ.  Code  ClsgS)  3  3798.  Sea- 
board Air  Line  R.  Co.  v.  Harris,  121 
Ga.  707,  49  SE  703. 

39.  Jes.sup  V.  putt,  76  Misc.  466, 
136  NTS  635. 

[a]  niTiatratlon.^ — For  a  carrier's 
delay  In  delivering  goods  intended 
for  a  particular  immediate  use,  such 
as  golf  clubs,  the  owner  may  re- 
cover as  damages  the  value  of  the 
use  for  the  period  of  detention  where 
the  carrier  knows  of  the  circum- 
stances requiring  Immediate  trans- 
portation. Jessup  V.  Piatt,  76  Misc. 
466.  135  NTS  636. 

40.  Lewark  v.  Norfolk,  etc.,  R. 
Co.,  137  N.  C.  383,  49  SE  882. 

[a]  Thas,  In  an  action  against  a 
carrier  for  loss  of  a  consignment  of 
ice  shipped  by  plaintiffs  to  them- 


selves, plaintiffs  were  not  entitled  to 
recover  for  the  loss  of  fish,  for  the 
packing  of  which  they  Intended  to 
use  the  Ice,  in  the  absence  of  any 
evidence  that  the  carrier  knew  or 
should  have  known  that  the  Ice  was 
Intended  for  that  purpose,  the  dam- 
ages being  limited  to  the  value  of 
the  ice  at  destination  at  the  time  It 
should  have  arrived.  Lewark  v.  Nor- 
folk, etc.,  R.  Co.,  137  N.  C.  383,  49 
SE  882. 

41.  San  Antonio,  etc^  R.  Co.  v. 
Houston  Packing  Co.,  CTex,  Civ.  A.) 
167  SW  228. 

[aj  Oil. — (1)  Where  a  carrier's 
delay  occurred  after  a  car  was  loaded 
with  oil  and  returned  to  the  carrier 
with  notlfloation  of  the  purpose  of 
transporting  the  oil,  the  carrier  is 
liable  for  such  damage  as  would  ordi- 
narily result  from  a  failure  to  de- 
liver the  oil  for  the  use  to  which  It 
was  to  be  applied.  San  Antonio,  etc., 
R.  Co.  V.  Houston  Packing  Co.,  (Tex. 
Civ.  A>  167  SW  228.  (2)  Where  the 
delay  of  a  carrier  in  delivering  a  car 
occurred  while  In  transit  to  the  con- 
signee who  was  to  load  it  with  oil 
and  return  it  to  the  consignor,  but 
the  carrier  was  not  informed  that  It 
was  to  be  so  loaded,  the  value  of  the 
ordinary  use  of  the  car  during  the 
delay  was  the  measure  of  the  con- 
signor's damages.  San  Antonio,  etc., 
R.  Co.  V.  Houston  Packing  Co.  supra. 
(3)  For  a  delay  In  delivering  fuel  oil, 
a  carrier  was  not  liable  for  damages 
resulting  to  plaintiff  through  being 
compelled  to  shut  down  an  Ice  plant, 
for  expenses  paid  employees  while 
the  plant  was  Idle,  for  loss  of  profits, 
and  for  loss  sustained  by  not  having 
ice  to  save  meat,  etc.,  in  cold  storage, 
where  the  carrier  did  not  know  when 
the  contract  was  made  that  such  re- 
sults might  follow  delayed  delivery 
of  the  oil,  that  the  shipment  was 
made  to  the  "Home  Ice  Factory,"  and 
that  it  was  fuel  not  putting  the  car- 
rier on  notice.  Haberzettle  v.  Trinity, 
etc.,  R.  Co.,  46  Tex.  Civ.  A.  627,  103 
SW  219 

49.  Gulf,  etc.,  R.  Co.  v.  Compton, 
(Tex.  Civ.  A.)  38  SW  220. 

[a]  Thus,  where  a  popcorn  wagon 
was  delivered  to  a  carrier  for  trans- 
portation with  Information  that  It 
was  Wanted  at  Its  destination  on  a 
certain  day  for  a  special  occasion, 
the  measure  of  damages  for  failure 
to  transport  it  In  time  for  the  day 
mentioned  waa  the  loss  of  the  profits 
which  would  have  been  made  on  that 
day,  but,  as  to  other  days,  the  meas- 
ure of  damages  would  be  the  fair 
rental  value  of  the  wagon.  Gulf,  etc., 
R.  Co.  V.  Compton,  (Tex.  Civ.  A.)  38 
SW  220. 

43.  Williams  v.  Atlantic  Coast 
Line  R.  Co.,  66  Fla.  735,  48  S  209,  13l 
AmSR  169,  24  LRANS  134;  Missouri 
Pac.  R.  Co.  V.  Harris,  (Tex.  Civ,  A.) 
138  SW  1085. 

[a]  XUnstratlou. — (1)  Special  dam- 
ages such  as  shutting  down  a  can- 
nery and  the  spoiling  of  tomatoes  by 
reason  of  the  shutdown,  resulting 
from  the  failure  of  a  carrier  to  ship 
a  carload  of  cans  in  time,  cannot  be 
recovered  In  the  absence  of  a  show- 
ing that  the  carrier  had  notice  of 
facts  which  would  apprise  a  person 
of  ordinary  prudence  that  such  loss 
would  be  anticipated  from  the  delay. 
Illinois  Cent.  R.  Co.  v.  Hopklnsvllle 
Canning  Co.,  132  Ky.  678,  116  SW 
758.  (2)  And,  where  a  carrier  fails  to 
deliver  orange  boxes  within  a  reason- 
able time,  the  contract  not  fixing  any 
time  for  delivery,  the  freezing  of  the 
oranges  on  the  trees  was  not  such 
a  direct,  natural,  and  proximate  re- 
sult of  such  failure  to  deliver  as  to 
render  the  carrier  liable,  where  the 
carrier  was  not  informed  that  the 
oranges  would  be  left  on  the  trees 
until  the  boxes  were  delivered,  nor 
was  the  carrier  liable  for  loss  due  to 
the  idleness  of  the  men  employed  to 
Dick  and  to  ship  the  oranges,  where 
the  carrier  was  noti 


Digitized  by 


324    [IOC,  J.] 


CABBIEB8 


[§§  467-469 


plies,^  and  a  mnseum." 

[4  468]  (b)  To  CkHMls  Shipped  under  a  Con- 
tract of  Sale— aa.  Wliere  Oarrler  Is  Not  Kotifled 
of  Oontract.  A  carrier  who  unreasonably  delays 
the  transportation  of  goods  shipped  under  a  con- 
traot  of  sale  is  not  liable  for  any  special  damages 
occauoned  by  the  lora  of  the  sale,  as  for  instance, 
any  profits  the  shipper  would  have  made  by  delivery 
of  the  goods  at  destination  according  to  the  contract 
of  sale,  unless  at  or  before  the  day  of  the  ship- 
ment the  carrier  was  notified  of  the  existence  of  the 
contract  and  that  the  e;oods  were  being  shipped  in 
accordance  therewith.^  The  general  rule  is  that, 
under  the  circumstances  noted,  the  rule  already 
stated  in  a  previous  section"  governs,  that  is,  the 
measure  of  damages  is  the  difference  between  the 
market  value  of  the  goods  at  the  time  they  ought 


to  have  been  delivered  and  their  value  at  the  time 
they  were  actually  delivered,"  with  such  other  and 
incidental  damages  as  proximately  fiow  from  the 
delay To  this  is  to  oe  added  interest  and  the 
unpaid  cost  of  transportation  deducted." 

469]  bb.  Where  Oarrier  Has  Koldce  of  Oon- 
tract. Where  goods  are  contracted  to  be  sold  at  a 
fixed  price  and  to  be  delivered  at  a  particular  place, 
and  the  carrier  undertakes  the  transportation  there- 
of, with  full  notice  that  the  goods  are  to  bo  sold  if 
forwarded  seas(mably,  the  consignor  will  be  entitled 
to  recover  the  iifferenee-  between  the  contract  price 
and  the  value  of  the  goods  when  actually  delivered, 
if  by  reason  of  unreasonable  delay  in  transportation 
he  loses  the  sale."  tJnder  these  cireumstancra,  the 
undertaking  is  special  and  the  loss  and  liability  are 


men  had  teen  so  hired.  "Williams  v. 
Atlantic  Coast  Line  R.  Co..  56  Fla. 
735,  48  S  209,  131  AmSR  169.  2*  LRA 
NS  134.  (3)  Where  a  carrier  con- 
tractinE  for  the  transportation  of  a 
musical  Instrument  did  not  have  no- 
tice of  the  shipper's  intention  to  use 
the    instrument    for   any  particular 

fiurpose,  the  measure  of  damages  for 
njurles  to  the  Instrument  during 
transportation  was  the  difference  in 
its  value  at  the  time  and  In  the  con- 
dition in  which  it  arrived  at  the  point 
of  destination  and  Its  value  at  the 
time  and  in  the  condition  In  whiPh 
It  should  have  arrived  there.  Mis- 
aourl,  etc.,  R.  Co.  v.  Harris,  (Tex. 
Civ.  A.)  13R  SW  1085. 

44.  Bradley  v.  Chlcaeo,  etc.,  R. 
Co..  94  Wis.  44.  68  NW  410. 

[a]  XlltutratlOQ. — Where  goods 
were  delivered  to  a  carrier  for  ship- 
ment simply  as  glass,  without  any 
statement  of  the  purpose  of  the  ship- 
ment, when  they  were.  In  fact,  photo- 
graphic materials  for  Immediate  use 
tn  the  business  of  the  shipper  at  the 
point  of  destination,  the  carrier  is 
not  liable  for  damages  to  such  lousi- 
ness resulting  from  a  delay  in  the 
shipment,  altnough  notified  of  the 
fact.s  In  time  to  have  prevented  such 
delay.  Bradley  v.  Chicago,  etc..  'R. 
Co.,  94  Wis.  44,  68  NW  410. 

46.  Toakum  v.  Dunn.  1  Tex.  Civ. 
A.  524,  21  SW  411. 

[a]  Mmtal  aagvlSh  experienced 
by  reason  of  delay  In  transporting  a 
museum  for  a  certain  exhibition  Is 
not  recoverable,  although  the  carrier 
had  notice  of  the  purpose  for  which 
it  waa  shipped.  '  Yoakum  v.  Dunn,  1 
Tex.  Civ.  A.  524,  21  SW  411. 

46.  Ark. — Murreil  v.  Pacific  Ex- 
press Co.,  64  Ark.  22,  14  SW  1098.  26 
AmSR  17;  St.  Louis,  etc.,  R.  Co.  v. 
Mudford.  48  Ark.  502,  3  SW  814. 

Ga. — East  Tennessee,  etc..  R.  Co,  v. 
Johnson.  85  Ga.  497.  11  SE  809;  Co- 
lumbus, etc.,  R.  Co.  v.  Flournoy,  75 
Ga.  745. 

111.— Illinois  Cent.  R.  Co.  v.  Cobb. 
64  111.  12fl. 

Md.— Philadelphia,  etc..  R,  Co.  v. 
Lehman.  56  Md.  209.  40  AmR  415. 

Mo.— Steffen  v.  Mississippi  River, 
etc.,  R.  Co.j  1.^6  Mo.  322,  56  SW  1125; 
Rogan  V.  Wabash  R.  Co.,  61  Mo.  A.  665. 

N.  H. — Demlng  v.  Grand  Trunk  R- 
Co..  48  N.  H.  455.  2  AmR  267. 

N.  C. — Lindley  v.  Richmond,  etc., 
R.  Co..  89  N.  C.  647. 

Tex. — Grayson  County  Nat.  Bank 
V.  Nashville,  etc.,  R.  Co.,  (Civ.  A.) 
79  SW  1094;  Gulf,  etc.,  R.  Co.  v.  Cole. 
(A.)  16  SW  176. 

Eng. — Home  v.  Mldland^R.  Co.,  L. 
n.  8  C.  p.  181.  6  BRC  S06:  Great 
Western  R.  Co.  v.  Redmayne.  L.  R.  1 
C.  P  829 

[a]  Bill*  appUaa. — (1)  Unless  a 
carrier  Is  Informed  that  a  consign- 
ment of  live  stock  has  been  con- 
tracted to  be  sold  and  that,  to  effect 
the  aale,  tt  is  necessary  that  they 
should  be  delivered  at  their  destina- 
tion by  a  certain  time.  It  is  not  liable 
for  special  damages  occasioned  by 
the  loss  of  the  sale.  International, 
•tc.  R.  Co.  V.  Hatchell,  22  Tex.  Civ. 


A.  498,  65  SW  186.  (2)  Where  a  car- 
rier accepting  a  shipment  of  berries 
for  transportation  did  not  know  that 
the  shipper  had  sold  them  at  a  cer- 
tain price,  or  that  he  would  lose  the 
sale  ff  the  berries  failed  to  arrive  at 
a  certain  point  at  the  time  agreed 
on,  the  carrier,  on  delay  In  sliipment 
resulting  In  loss  of  the  sale  would 
not  be  liable  In  damages  for  the 
difference  between  the  figure  at 
which  the  berries  had  been  con- 
tracted for  and  the  amount  for 
which  the  shipper  subsequently  dis- 
posed of  them,  the  price  obtained  be- 
ing the  best  possible  under  the  cir- 
cumstances. Cowherd  v.  St.  Louis, 
etc..  R.  Co.,  161  Mo.  A.  1.  131  SW  755. 
(3)  Where  plaintiff,  at  the  time  of 
making  an  agreement  for  shipping 
rates  with  defendant  company,  stated 
that  he  Intended  to  make  certain  con- 
tracts, but  did  not  state  the  terms 
thereof,  loss  of  profits  on  such  col- 
lateral contracts,  occasioned  by  de- 
fendant's failure  to  keep  its  agree- 
ment as  to.  mtes,  could  not  nave 
been  within  the  probable  contempla- 
tion of  plaintiff  and  defendant  wnen 
their    agreement    was    made,  and 

[ilalntiff  could  not  recover  for  such 
OSS.  Steffen  v.  MisslsslpplRIver, 
etc..  R.  Co..  156  Mo.  322,  66  SW  1125. 
47.  See  supra  g  445. 
4S.  Philadelphia,  etc.,  R.  Co.  v. 
Lehman,  66  Md.  209,  40  AmR  415; 
Lindley  v.  Richmond,  etc.,  R.  Co.,  88 
N.  C.  647.    See  cases  Infra  this  note. 

[al  TJtiu,  (1)  if  the  goods  are  not 
in  equally  good  condition,  the  dam- 
ages shoulQ  be  increased  to  the  ex- 
tent of  the  deterioration  resulting 
from  the  delay.  Philadelphia,  etc., 
R.  Co.  V.  Lehman,  SB  Md.  209,  40 
AmR  415;  Lindley  v.  Richmond,  etc., 
R.  Co..  88  N.  C.  647.  (2)  But.  where 
a  consignee  has  sold  live  stock  at  a 
specified  price  per  pound  to  be  paid 
on  Its  delivery,  the  damages  which 
he  sustains  In  reduced  profits  under 
the  contract  by  reason  of  shrinkage 
owing  to  delay  In  transportation  are 
special  in  character  and  cannot  be 
recovered  unless  the  pleadings  and 
evidence  show  that  such  damages 
were  contemplated  by  the.  carrier 
when  It  received  the  live  stock  for 
shipment.  Houston,  etc.,  R.  Co.  v. 
Brown,  33  Tex.  Civ.  A.  237.  76  SW  680. 

49.  Murreil  v.  Pacific  Express  Co., 
54  Ark.  22.  14  SW  1098.  26  AmSR  17; 
Philadelphia,  etc.,  R.  Co.  v.  Lehman, 
56  Md.  209,  40  AmR  415;  Lindley  v. 
Richmond,  etc..  R.  Co..  88  N.  C.  547. 

00.  St.  Louis,  etc..  R.  Co.  v.  Mud- 
ford,  48  Ark.  602,  8  SW  814:  East 
Tennessee,  etc.,  R.  Co.  v.  Johnson, 
85  Ga.  497.  11  SE  809. 

81.  U.  S. — Central  Trust  Co.  v. 
Savannah,  etc.,  R.  Co..  69  Fed.  683. 

Ark. — St.  Louis.  etc^R.  Co.  v.  Mud- 
ford,  48  Ark.  502.  3  SW  814. 

111. — Illinois  Cent.  R.  Co.  v.  Cobb. 
64  111.  128. 

Kan. —  Missouri  Pac.  R.  Co.  v.  Van 
Zandt  Impl.  Co..  73  Kan.  295,  85  P 
408,  87  P  80.  117  AmSR  468.  6  LRA 
NS  1058.  9  AnnCaa  790. 

N.  H. — Deming  v.  Grand  Trunk  R. 
Co.,  48  N.  H.  45B.  2  AmR  267. 


N.  T. — Medbury  v.  New  York,  etc., 
R.  Co..  26  Barb.  B64. 

Tenn. — Illinois  Cent.  R.  Co.  v. 
Southern  Seating,  etc.,  Co.,  104  Tenn. 
568.  58  SW  303,  78  AmSR  933.  60 
LRA  729. 

Tex. — Houston,  etc^  R.  Co.  v.  Hogs. 
2  Tex.  Unrep.  Cas.  644;  Texas,  etc.. 
R.  Co.  V.  Stewart,  48  Tex.  Civ,  A. 
399.  96  SW  106-  Texas,  etc..  R.  Co. 
v.  Stewart.  38  Tex.  Civ.  A.  595.  86 
SW  631;  Gulf,  etc.,  R.  Co.  v.  Hodge, 
(Civ.  A.)  39  SW  986.  And  see  Waugh 
v.  Gulf.  etf..  R.  Co.,  (Civ.  A.)  131  SW 
843  (holding  that.  If  a  railroad  com- 
pany wrongfully  or  negliBsntly  de- 
layed to  furnish  plaintiff  cars  for 
logs  which  plaintiff  was  bound  to 
ship  under  his  contract  with  an- 
other, after  notice  of  the  facts  mak- 
ing it  necessary  for  plaintiff  to  Incur 
the  expense  of  keeping  teams  ready 
to  load  the  cars  when  furnished.  It 
would  be  liable  for  such  additional 
expenses,  in  an  action  by  plalntlS 
for  damages  for  breach  of  Its  con- 
tract to  furnish  cars  and  discrimi- 
nation In  furnishing  them). 

[a]  Am  otberwls*  exBraRied  "if 
the  carrier  was  Informed  of  the  sale 
and  its  conditions,  and  the  market 
value  of  the  goods  when  and  where 
they  should  have  been  delivered  was 
less  than  the  contract  price,  the  re- 
sult of  the  breach  of  the  carrier's 
contract,  which  both  parties  would 
reasonably  contemplate  and  contract 
in  reference  to.  and  for  which  the 
carrier  would  be  liable  would  he 
what  the  owner  would  lose  by  the 
failure  to  deliver  In  time,  and  that 
would  be  the  difference  between  the 
contract  price  and  the  market  value 
of  the  goods  when  delivered."  St. 
Louis,  etc..  R.  Co.  V.  Mudford.  48  Ark. 
602.  509,  3  SW  814. 

tb]  ZlliurtrktiiHUi. — (1)  Where  plain- 
tiffs had  contracted,  at  Cairo,  for  the 
sale  of  corn  to  the  United  States  at 
ore  dollar  and  fifty  cents  per  bushel, 
and  had  lost  the  benefit  of  such  sale 
on  account  of  the  nondelivery  of  the 
same  within  a  reasonable  time  after 
shipment,  it  was  held  that,  if  the 
managing  officers  of  the  railroad 
company  on  whose  road  the  grain 
was  shipped  had  knowledge  that  the 
corn  was  intended  for  the  govern- 
ment, plaintiffs  were  entitled  to  re- 
cover of  the  company  on  the  basis 
of  the  price  which  they  were  to  have 
received  from  the  United  States,  and 
were  rot  limited  to  the  market  value 
in  Cairo,  Illinois  Cent.  R.  Co.  v. 
Cobb,  64  III.  128.  (2)  Where  a  car- 
rier accepted  live  stock  for  shipment 
to  a  point  where  there  was  a  market, 
with  notice  that  they  had  been  con- 
tracted for  delivery  within  a  speclfled 
time,  and  the  purchaser  refused  to 
accept  the  shipment  because  of  a 
negligent  delay  in  transportation,  the 
carrier  was  liable  for  a  decline  In 
the  market  price.  Texas,  etc..  R.  Co. 
v.  Arnett,  (Tex.  Civ.  A.)  101  SW  834. 

aCoutnujt  of  ■»!•  ooatiJaliig' 
tr  olatue  for  delay.. — Where  the 
contract  of  sale  contains  a  clause 
which  provides  that  the  carrier  shall 
forfeit  a  certain  amount  daily  for 


For  later  oases,  AerelopaMnts  and  obanres  In  the  law  see  cumulative  Annotations,  same  title,  pagf  anc 
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special." 

470]  (c)  To  Ck»odft  supped  f«r  Sale  at  a 
Farttenlar  Market"  If  it  is  within  tbe  Imowledge 
of  the  carrier  at  the  time  the  eontraet  of  shipment 
is  entered  into  that  the  goods  are  to  be  transported 
for  sale  at  a  partiealar  market  and  the  brannwrta- 
tion  is  unreasonably  delayed,  whereby  the  shipper 
loses  the  benefit  of  saeh  market,  the  carrier  will  be 
liable  for  any  special  damases  resultiuK  from  saoh 
delay.^  It  lus  been  held  that  under  these  cironm- 
stanees  the  ahipper  may  recover  the  difference  be- 
twe«i  the  price  at  wmeh  he  was  obliged  to  sell 
tbe  property  when  it  did  arrive  and  that  i^ioh  he 
would  have  recraved  at  the  time  at  which  it  should 
have  arrived)"  but  it  is  apprehended  that  no  notice 
of  special  circumstances  would  have  been  neeeesary 
in  these  cases  in  order  to  recover  such  damages,  as 
these  cases  are  clearly  within  the  general  rule  here- 
tofore stated." 

[4  471]  (d)  Goods  Designed  for  Personal  Use. 
"Where  the  carrier  ia  not  apprised  that  any 
special  damages  would  ensue  from  delay  in'  trans- 
porting a  ear  of  bousehold  goods,  recovery  cannot 
be  had  for  board  bills  and  room  rent  paid  by  the 
owner  while  awaiting  their  arrival."'  And  the  suf- 
fering of  plaintiffs^  families,  from  cold  and  incon- 
venience, by  the  failure  of  defendant  to  deliver 
them  a  bill  of  lading  of  clothing:  and  household 
goods  shipped,  is  not  the  natural  and  proximate 
result  of  a  breach  of  the  shipping  contract,  where 


defendant  was  not  informed  by  pUintiJSs  of  tiiur 
neeeaaitons  condition,  and  the  oimsequent  suffering 
from  cold  that  might  ensue  from  ^eir  inalnlity  to 
buy  other  clothing  and  goods  if  those  shipped  woe 
not  proinptly  duiverea"  Where  the  proximate 
result  of  the  deli^  is  the  loss  of  the  use  of  goods 
shimed  for  personal  use  and  the  carrier  has  notice 
or  knowledge  of  facts  that  would  apprise  it  that 
plaintiff  would  sustain  loss  in  that  particul&r,  the 
measure  of  duuages  is  the  value  of  ^e  use  during 
the  time  of  delay."  It  iiras  held  by  an  evenly  divided 
court  that,  where  defendant  oarrietr  knew  of  the 
qmcial  circumstances  making  necessfury  the  pres- 
ence of  plaintiff's  trunk  at  the  steamship  pier  to 
which  it  was  to  be  ddivered,  and  that  special  dam- 
ages would  follow  if  it  was  not  there  on  time  for 
the  sailing  of  the  ship  on  whioh  plaintiff  had  en- 
gaged passage^  plaintiff  might  recover  not  only  for 
su^  physical  suffering,  discomfort,  and  meonven- 
ienoe  as  resulted  to  her  directly  because  of  the 
breach  of  contract,  but  also  for  aach  mental  suf- 
fering as  resulted  from  loss  of  social  enjoyment  on 
the  trip,  by  reason  of  such  breach." 

472]  j.  Delay  in  Transportation  of  Oorpse. 
In  a  number  of  states  it  is  held  that  damages  are 
recoverable  for  mental  suffering  caused  by  negli- 
gent delay  of  a  Carrier  in  transporting  a  corpse  of 
a  near  relative,  such  as  a  husband,  son,  wife,  or 
father.^  A  recovery,  however,  is  permitted  only 
for  the  mental  suffering  felt  by  plaintiff  on  account 


delay  In  furnlshlnpr  the  goods,  and 
th«  carrier  undertakes  the  shipment 
with  fuU  knowledge  of  this  fact  and 
unreasonably  delays  the  shipment, 
the  measure  of  damages  Is  the  loss 
sustained  by  the  shipper  under  such 
penalty  clause.  IlUnois  Cent.  R.  Co. 
V.  Southern  Seat,  etc.,  Co..  104  Tenn. 
£68,  68  SW  303,  78  AmSK  933,  50 
LRA  729. 

Sa.  Illinois  Cent.  B.  Co.  v.  South- 
em  Seatlmr,  etc.,  Co..  104  Tenn.  56S, 
58  SW  303,  n  AmSB  S8S.  EO  LRA 
729. 

B3.  UinltatloBa  amlBM  UaHmtr 
for  lou  of  partloaur  mark«t  see 

supra  9  224. 

M.  Delta  Tables,  etc.,  Co.  v. 
Taxoo,  etc..  R.  Co..  106  MIsa.  861.  63 
8  272;  Hamilton  v.  Western  North 
Carolina  R.  Co.,  96  N.  C.  398.  3  SE 
164. 

tal  A  dilppsr  of  tahles  to  Iw  «(- 
UUted  at  ft  market  efltabUshea  %j 
the  mannfaetnrets  of  the  ooonty  and 

patronized  by  dealers  In  furniture 
was  entitled  to  recover  the  profits 
lOBt  as  a  result  of  a  delay  in  deliver- 
ing the  shipment  until  the  closing 
days  of  the  market,  and  was  not 
limited  to  a  recovery  for  the  value 
of  the  tables  shipped,  where  the  car- 
rier at  the  time  of  shipment  was 
told  the  purpoae  of  the  shipment  and. 
that,  if  the  tables  were  not  exhibited 
at  the  market,  the  shipper  would  lose 
the  opi»>rtunlty  of  selling  Its  output. 
Delta  Table,  etc.,  Co.  v.  Tazoo,  etc., 
R.  Co.,  105  Miss.  861,  63  S  272. 

SS.  Chicago,  etc.,  R.  Co.  v.  Nlles, 
92  Ark.  678.  123  SW  775,  124  SW 
1043:  King  V.  Woodbrldge.  34  Vt.  565. 

[a]  Thns,  where,  at  the  time  ot 
maklnK  the  contract  of  shipment,  the 
carrier  has  notice  that  the  goods  are 
shipped  for  the  purpose  of  selling 
tbem  at  destination  at  auction  on  a 
designated  date  and  understands 
that  tt  is  necessary  to  get  the  goods 
to  destination  for  the  sale  on  that 
day,  if  the  shipper  is  to  secure  the 
benefit  of  that  sale;  and.  by  reason 
of  negligent  delay  In  transportation, 
the  gooos  arrive  too  late  for  the 
sale,  the  carrier  Is  liable  for  the 
difference  between  what  the  goods 
would  have  brought  at  the  auction 
sale  and  what  the  shipper  obtained 
for  them  at  private  sale,  where  It  Is 
shown  that  the  goods  on  hand  at  the 
auction  uale  did  not  exceed  the  de- 


mand. Chicago,  etc.,  R.  Co.  v.  Miles, 
92  Ark.  B73.  B78.  123  SW  775,  124  SW 
1048  (where  the  court  said:  "Appel- 
lant had  no  right  to  assume  that  the 
sal©  would  continue  from  day  to  day, 
or  would  be  as  profitable  to  appellee 
If  made  on  some  other  day.  No  other 
day  was  thought  of.  That  was  the 
particular  and  only  day.  Having  no- 
tice of  the  special  damage  that  would 
result  to  appellee  if  he  failed  to  get 
his 'cattle  to  that  auction  sale,  and 
having  contracted  with  appellee  after 
such  notice  to  deliver  them  for  that 
sale,  appellant  can  not  be  heard  to 
say  that  the  damages  that  appellee 
sustained  by  reason  of  the  loss  of 
that  particular  sale  were  not  in  con- 
templation of  the  parties  to  the 
contract"). 

66.  See  supra  I  446. 

67.  Pecos,  etc..  R.  Co.  v.  Qrundy, 
(Tex.  Civ.  A.)  171  SW  818. 

88.  St.  Louis  Southwestern  R. 
Co.  V.  May.  <Tex.  Civ.  A.)  44  SW  408. 

69.  Louisville,  etc.  R.  Co.  v. 
Cheatwood,  (Ala.  A.)  68  a  720  (ship- 
ment consisting  of  household  goods 
and  wearing  apparel). 

eo,  McConnell  v.  U.  S.  Express 
Co..  179  Mich.  522,  146  NW  428,  Ann 
Casl9l6D  80  and  note. 

61.  Alabama  City,  etc.,  R,  Co.  v. 
Brady,  160  Ala.  615,  49  S  351;  Louis- 
ville, etc..  R.  Co.  v.  Hull.  IIS  Ky.  561. 
21  KyL  375,  67  LRA  771.  68  SW  433 
(by  husband  for  delay  In  transporta- 
tion of  deceased  wife):  Hale  v.  Bon- 
ner, 82  Tex.  33,  17  SW  605.  27  Am 
SR  860,  14  LRA  336  (by  wife  for 
negligent  delay  in  transportation  of 
corpse  of  husband);  Wells,  etc.,  Sx- 

Sresa  v.  Puller.  13  Tex.  Civ.  A.  610, 
5  SW  824  (by  father  for  negligent 
delay  In  transportation  of  corpse  of 
son).  But  see  Beaulleu  v.  Great 
Northern  R.  Co..  103  Minn.  47,  114 
NW  863,  19  LRANS  E64  and  note,  14 
AnnCas  462  (where  It  was  held  that, 
in  the  absence  of  willful  or  malicious 
misconduct  on  the  part  of  the  car- 
rier or  Its  agents,  damages  for  men- 
tal anguish  could  not  be  recovered). 

(a]  Beaaona  for  nUa. — (1)  "'It 
may  be  admitted  that  there  are  diffi- 
culties In  the  way  of  an  exact  meas- 
urement of  such  damages,  but  It 
does  not  seem  to  ua  that  this  Is  a 
sufficient  reason  why  a  negligent 
public  carrier  should  escape  with 
merely  nominal  damages.    The  same 


difficulty  of  accurately  measuring 
such  damages  arises  In  cases  of  slan- 
der, breach  of  marriage  contract,  and 
In  cases  where  mental  suffering  Is 
accompanied  with  physical  pain.  If, 
as  argued,  the  law  does  not  deal 
generally  with  the  feelings  and  emo- 
tions. It  may  be  answered  that  here 
the  parties  themselves  have  con- 
tracted with  respect  to  those  very 
things,  or  at  least  have  contracted 
with  respeot  to  those  things  which 
naturally  affect  the  feelings  and 
emotions.'  No  sound  distinction  can 
be  maintained  between  the  Tele- 
graph Cases  and  this  case.  They 
rest  upon  the  principle  that  damages 
naturally  resulting  from  a  wrongful 
act,  and  fairly  within  the  reasonable 
contemplation  of  the  parties,  may  be 
recovered."  Louisville,  etc.,  R.  Co, 
V.  Hull,  113  Ky.  661,  670,  68  SW  433. 
24  KyL  376.  57  LRA  771.  (2>  "As  a 
rule,  mental  suffering  la  not  an  ele- 
ment of  the  damages  which  are  re- 
coverable for  breach  of  a  contract, 
or  In  an  action  for  a  tort  founded 
upon  a  right  growing  out  of  a  con- 
tract. Ordinarily  the  object  of  send- 
ing a  telegraphic  message  announc- 
ing the  death  or  sickness  of  a  rela- 
tive Is  to  afford  the  person  to  be 
bene6ted  the  solace  that  may  result 
from  being  present  during  the  last 
illness  of  the  relative,  or  attending 
his  obsequies,  as  the  case  may  be. 
The  direct  result  of  the  failure  to 
perform  the  duty  of  delivering  the 
message  being  to  deprive  the  person 
addressed  of  this  solace  and  to  cause 
distress  of  mind,  it  is  not  unreason- 
able that  he  lihould  have  his  com- 
pensation therefor.  It  is  upon  this 
principle,  In  my  own  opinion,  that 
the  decisions  of  this  court  In  the 
telegraphic  cases  are  to  be  main- 
tained. The  same  principle  applies 
In  this  case.  But  however  that  may 
be.  we  see  no  valid  reason  why,  if  a 
recovery  can  he  had  for  mental  suf- 
fering resulting  from  the  failure  to 
deliver  a  telegraph  message  announc- 
ing a  death,  like  damages  should  be 
here  denied."  IbLle  v.  Bonner.  82 
Tex.  ,33.  84,  IT  SW  606,  27  AmSR 
850.  14  LRA  336. 

[b1  Amooitt  rscowrabla*— ( 1 )  A 
recovery  of  two  thousand  dollars  for 
an  injury  to  feelings,  sustained  by  a 
father,  where  tbe  son's  corpse  was 
negligently  delayed^r  twentyisevep 
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of  the  wrongful  del^;"  he  u  not  entitled  to  re- 
cover for  mmta]  suflfering  of  oUier  near  relatives 
of  the  deceased  caused  by  such  delay;"  and  where 
the  contract  for  transportation  of  the  corpse  is 
made  by  a  strange^  and  the  existence  of  the  par- 
ents of  the  deceased  is  not  disclosed  to  the  carrier, 
the  mental  ai^uish  of  the  mother,  resulting  from 
wrongful  delay  in  transportation,  is  not  recover- 
able.^ Damages  are  not  allowable  for  mental  an- 
guiah  claimed  to  have  been  suffered  on  account  of 
the  postponement  of  a  funeral,  where,  notwith- 
standii^  the  delay,  the  corpse  arrived  an  hour 
before  the  time  appointed  for  the  funeral  and  was 


prepared  for  burial  at  the  time,  and  where  plain- 
tiff of  her  own  accord  postponed  the  funeral  until 
the  following  day.*"  So  it  lias  been  held  that  a 
mother  is  not  entitled  to  recover  for  mental  anguish 
for  delay  in  delivering  a  coffin,  necessitating  burial 
of  child  in  a  different  butyii^  ground  than  that 
intended,  where  her  condition  was  sueh  that  she 
did  not  know  of  the  delay,  the  intention  to  bury 
in  the  other  burying  ground,  or  where  ^e  body  was 
buried.^  Damages  are  not  allowable  for  reembalm- 
ing  the  body,  where  this  is  necessitated  by  the  volun- 
tary act  of  plaintiff  in  postponing  the  funeral." 


ZVn.   CLAIMS  FOR 


DAUAaBS.    WAIVER,  NOTICE  OF  OLAXM,  AlO)  UUITATION 
OF  TIME  TO  SUE 


473]  A.  Waiver  of  Claim.  Acceptance  of 
the  goods  by  the  consignee,  without  objection  and 
with  knowledge  of  their  defective  condition,  pre- 
cludes recovery  for  damages  thereto,"  or  for  loss 
or  destruction  subsequent  to  delivery  due  to  such 
defective  condition.""  But  the  consignee  is  entitled 
to  a  reasonable  opportunity  for  examination,  and 
acceptance  for  that  purpose  will  not  be  a  waiver.'" 
Nor  will  acceptance  waive  objection  for  damage  not 
apparent.'^  Indeed,  the  receipt  of  ,  the  goods  alone, 
with  no  stipulation  that  they  are  accepted  in  full 
performance  of  the  contract,  does  not,  it  seems, 
constitute  a  waiver  of  claim  for  damages  for  which 
the  carrier  may  be  liable.''^  A  receipt  acknowledg- 
ing a  delivery  of  the  goods  in  good  condition  is 
only  prima  facie  evidence  of  the  fact."  The  retak- 
ing of  a  claim  filed  by  the  shipper,  aft^r  it  has 

hours,  thus  preventing  a  funeral  at 
the  church  and  neeesaltating  burial 
at  night,  has  been  upheld,  wells  v. 
Puller.  13  Tex.  Civ.  A.  610,  614.  35 
SW  824  (where  the  court  said:  "The 
verdict  Is  large;  but.  as  the  law  of 
this  State  allows  actual  damages  to 
be  recovered  In  such  cases  as  com- 

Sensatlon  for  mental  suffering,  we 
o  not  think  this  court  should  hold 
It  to  be  excessive").  (2)  And  It  has 
been  held  that,  where  the  carrier  by 
which  a  coffln  was  shipped  carried  It 

H\at  plaintiffa  station,  an  Instruc- 
on  limiting  a  recovery,  in  an  action 
for  mental  anguish,  to  the  expense 
of  procuring  another  coffin,  or,  In 
the  alternative,  the  expenses  of  con- 
veyance to  the  burying  ground  on 
the  following  morning,  was  as  lib- 
eral as  could  be  claimed  by  plaintiff. 
Cooper  V.  Southern  Express  Co.,  ISS 
N.  C.  638,  81  SB  743.  (3)  On  the 
O'ther  hand.  It  has  been  held  that  a 
verMct  for  one  thousand  six  hundred 
and  forty  dollars  for  a  delay  of  a 
few  hours  in  the  shipment  of  the 
corpse  of  plaintlfF's  wife,  resulting 
in- a  delay  in  the  Interment  only  from 
one  afternoon  until  the  next  morn- 
ing, is  excessive,  plalntifF  being 
treated  with  proper  courtesy,  and 
there  being  no  Intimation  that  the 
condition  of  the  corpse  rendered  a 
speedy  interment  necessary.  Louls- 
vTlle.  etc..  R.  Co.  v.  Hull.  113  Ky. 
661.  68  SW  433,  24  Kyl^  376.  67 
LRA  771. 

ea.    Missouri,  etc.,  R.  Co.  v.  Van- 
67  Tex.  Civ.  A.  470,  122  SW 


been  considered  and  rejected  by  the  carrier's  agent, 
does  not  amount  to  a  withdrawal  of  the  claim, 
unless  so  intended.'*  Where  the  initial  carrier  de- 
livered the  wrong  kind  of  a  oar  for  the  shipment 
contemplated  by  the  consignor,  his  direction,  after 
delivery  to  the  connecting  carrier,  to  transport  the 
goods  to  destination  dora  not  absolve  the  initial 
carrier  from  liability  for  injuries  to  the  goods 
caused  by  such  improper  car,  where  the  consignor 
did  not  discover  the  damage  until  the  car  reached 
destination." 

Acceptance  of  a  portion  of  the  goods  will  not 
waive  objection  on  account  of  th^  damaged  condi- 
tion of  the  balance.'*  But  if  consignee  desires  to 
recover  damages  for  breach  of  the  entire  contract,  in 
excess  of  the  value  of  the  goods  not  delivered,  he 
should,  after  discovering  the  inability  of  the  ear- 


diver, 

9S6. 

63. 
diver, 
965. 

64. 


Missouri,  etc.,  R.  Co.  v.  Van- 
67  Tex.  Civ.  A.  470,  122  SW 

Nichols  V.  Eddy.  (Tex.  Civ. 
A.)  24  SW  316.  317  (where  the  court 
said:  "Her  mental  anguish  and  suf- 
fering could  not  have  been  reason- 
ably In  the  contonplatlon  of  the  ap- 
pellees as  a  probable  conseauence  of 
a  breach  of  the  contract,  and  •  she 
cannot  recover  therefor"). 

6B.  Alabama  City,  etc.,  R.  Co.  v. 
Brady,  180  Ala.  «16,  620.  49  8  S51. 
263  (Where  the  court  said:  "Fifteen 


or  twenty  persons,  who  had  been 
waiting  at  the  residence,  departed 
before  the  corpse  arrived;  but  it 
was  shown  that  as  many  remained, 
and  we  cannot  assume  that  the  t-a- 
neral  or  burial  of  plaintiff's  husband 
would  not  have  been  attended  by  as 
many  people  as  were  originally  at 
the  residence  waiting.  Therefore 
the  court  Is  of  the  opinion  that  the 
plaintiff  was  not  entitled  to  damages 
for  mental  anguish  claimed  to  have 
been  suffered  on  account  of  the  post- 
ponement of  the  funeral"). 

6&  Cooper  v.  Southern  Express 
Co..  165  N.  C.  638.  81  SE  748. 

67.  Alabama  City,  etc.,  R.  Co.  v. 
Brady,  160  Ala.  616,  49  S  351. 

68.  Marcy  v.  Warner,  17  "La,  Ann. 
34;  Monro  v.  Ship  Baltic,  1  Mart. 
(La.)  194. 

6ft.  Rothchlld  V.  Northern  Pac.  R. 
Co.,  68  Wash.  627.  632,  123  P  1011, 
40  LRANS  773  (where  the  court 
said:  "Undoubtedly  the  plaintiff 
could,  without  liability  on  Its  part, 
have  refused  to  receive  the  property 
until  the  broken  barrel  was  properly 
repaired  or  the  property  otherwise 
made  safe  for  handling.  But  when 
it  consented  to  receive  It  after  being 
made  aware  of  Its  unsafe  condition, 
it  waived  Its  right  to  insist  upon  a 
delivery  in  proper  condition,  and 
took  upon  itself  the  risk  of  loss  of 
the  property  arising  from  the  act 
of  removing  it  In  its  unsafe  condi- 
tion. Since,  therefore,  the  property 
was  burned  while  in  the  possession 
of  the  plaintiff  through  no  fault  of 
the  defendant  other  than  the  fault 
that  the  plaintiff  consented  to  waive, 
the  loss  of  the  property  must  be 
borne  by  the  plaintiff''), 

70.  Bradstreet  v,  Heran,  3  F.  Cas. 
No.  1.792a,  2  Blatchf.  116. 

71.  Oakey  v.  Russell,  6  Hart  N. 
S.  (Ui.)  68. 

[a]  If  oimslffnM  Is  Isdnosd  to 
MMgrt  with  assurance  that  any 
damage  discovered  will  be  afterward 
settled,  occeptanee  does  not  waive 
the  claim.  Bernadon  v.  Nolte,  7 
Mart.  (La.)  278. 


7a.  The  Slmlra  Shepherd,  8  F. 
Cas.  No.  4,418.  8  Blatchf!  341;  Alden 
V.  Pearson,  3  Gray  (Mass.)  342; 
Leslnsky  v.  Great  Western  Dispatch. 
10  Mo.  A.  134;  Howe  v.  Oswego,  etc., 
R.  Co.,  66  Barb.  (N.  T.)  121;  With- 
ers V.  New  Jersey  Steamboat  Co.,  48 
Barb.  (N.  Y.l  465;  Bowman  t.  Toall. 
23    Wend.    (N.    Y.)    306,    86     '  " 


562. 


AmO 


[a]  If  an  lajUT  is  OlaiMiTsmA 
after  aooeptance,  the  consignee  may 

recover  therefor,  although  he  has 
sold  the  goods  without  giving  the 
carrier  an  opportunity  to  Inspect. 
The  Elmira  Shepherd,  8  P.  Cas.  No. 
4,418.  8  Blatchf.  341. 

[b]  irotioe  of  lujuT  to  animal. — 
It  Is  not  essential  to  recovery  for 
an  injury  to  an  animal  transported 
that  plaintiff  shall  show*  to  th», 
carrier  notice  of  the  Injury.  Evans 
v.  Dunbar,  117  Mass.  646. 

73.  Porter  v.  Chicago,  etc..  R.  Co., 
20  Iowa  73;  Monell  v.  Northern  Cent. 
R.  Co.,  16  Hun  (N.  Y.)  585 

[a]  nms,  where  plaintiff's  cart- 
man,  before  taking  a  box  containing 
plate  glass  from  defendant's  road, 
was  obliged  to  sign  a  receipt,  stat- 
ing that  the  goods  were  received  In 
good  order,  and  he  signed  it  without 
examination.  It  does  not  estop  the 
consignee  from  maintaining  an  ac- 
tion against  defendant  for  damages 
for  its  negligence,  nor  preclude  htm 
from  showing  the  actual  condition 
of  the  glass.  Brewster  v.  New  York 
Cent.,  etc.,  R.  Co.,  146  App.  Div.  51. 
129  NYS  868;  Monell  v.  Northern 
Cent.  R.  Co.,  16  Hun  (N.  Y.)  686. 

74.  Missouri,  etc.,  R.  Co,  v.  Har- 
rlman,  (Tex.  Civ.  A.)  128  SW  982. 

75.  Smith  v.  Wabash  R.  Co.,  <Ho. 
A.)  182  SW  784. 

76.  Brown,  etc.,  Co.  v.  Pennsyl- 
vania Co..  63  Ulnn.  546.  66  NW  SSl: 
Scheu  V.  Benedict,  116  N.  Y.  510,  22 
NE  1073.  16  AmSR  426. 

[a]  n*  tight  to  Tsoonr  OamaffM 
la  not  walTedliy  making  an  effort  to 
save  a  portion  of  the  goods  from  the 
wreck  of  the  vessel  containing  the 
consignment.  Lengsfleld  v.  Jones, 
11  La.  Ann.  624. 


For  totsr  eassa,  dsrelopmsata  and  ehaafvs  Id  the  law  see  cumulative  Annotations,  same  title,  page, 
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rier  to  deliver  the  balance,  tender  the  return  of 
the  portion  accepted." 

Payment  of  tfa«  fmUEht  charges  is  no  waiver  of 
the  ri^t  to  recover  damages,  as  the  consignee  may 
maintain  aetion  therefor  witJiont  interposiiig  it  by 
way  of  offset  or  counterclaim  as  against  the 
freight." 

KtieaM  assented  without  anthwi^.  A  release  of 
damages  by  the  consignor  is  not  binding  on  the  con- 
signee if  executed  without  his  authority." 

[%  474]  B.  Notice  of  Olaim  for  Damagoa— 1. 
Neceasi^  for  Notice— a.  In  the  Absence  of  Oon- 
tract  Beqniring  Notice.  In  the  absence  of  some 
special  provision  in  the  contract  of  shipment  re- 
quiring it,  it  is  not  a  condition  precedent  to  a  suit 
for  loss  of,  or  injury  to,  the  goods  shipped 
that  notice  thereof  wall  be  given  to  the  carrier.^ 
The  shipper  may  sue  on  his  claim  at  any  time  within 
that  fixed  by  the  statute  of  limitations  of  the  juris- 
diction in  which  the  suit  is  brought." 

475]  b.  Under  Stipnlations  In  Shipping  Oon- 
traict  Beaniring  Notice.  It  is  usual  to  insert  in 
bills  of  lading  or  other  contracts  of  shipment 


stipulations  that  written  notice  of  a  claim  for  loss 
of,  or  damage  to,  the  goods  shipped  shall  be  given 
to  the  currier's  agent  within  a  designated  time, 
and  that  unless  such  notice  is  given  there  will  be 
no  liability  on  the  part  of  the  carrier.  These  stip- 
ulations are  very  generally  upheld  in  so  far  as 
they  are  found  to  be  reasonable,  and  in  the  absence 
of  constitutional  or  statutory  provisions  directly 
or  by  implication  forbidding  them.^  They  are 
conditions  in  the  nature  of  estoppels,  an^  operate 
to  prevent  the  enforcement  of  the  obligations  of  the 
contract  when  not  complied  with."*  Th^  stipu- 
lations are  not  against  public  policy^  and  are  not 
statutes  of  limitation  restricting  the  time  within 
which  actions  may  be  brought,^  nor  are  they  in  any 
sense  an  exemption  from  liability  for  negligence 
directly  or  indirectly."  There  is  considerable  dif- 
ference of  opinion  as  to  whether  these  contracts 
are  limitations  of  the  carrier's  common-law  lia- 
bility. A  number  of  decisions  maintain  that  they 
aro  not,  unless  the  time  required  for  giving  notice 
is  unnecessarily  short.^   Other  decisions  take  the 


77.  Conner  v.  The  Sarah  Sands,  6 
P.  Cas.  No.  3,116. 

78.  Brown,  etc..  Co.  v,  Pennayl- 
vania  Co..  6S  Minn.  B46,  65  NW  961; 
Schwlnger  v.  Raymond,  83  N.  Y.  192, 
38  AmR  4 IE. 

7».  Cream  City  R.  Co.  v.  Chicago, 
etc.,  R.  Co.,  63  Wis.  93.  23  NW  4Z6, 
53  AmR  267. 

80.  Ohio,  etc.,  R.  Co.  v.  Mickless, 
73  Ind.  382. 

81.  Southern  R.  Co.  v.  Mooresvllle 
Cotton  Mills,  187  Fed.  72,  109  CCA  390. 

8S.  U.  S. — Southern  Bxpress  Co. 
V.  Caldwell,  21  Wall.  264,  22  L..  ed. 
556:  Ingram  v.  Weir.  166  Ked.  328; 
Inman  v.  Seaboard  Air  Line  R.  Co., 
159  Fed.  960;  The  Westminster,  127 
Fed.  680,  62  CCA  406;  The  Arctic 
Bird,  109  Fed.  1.67. 

Ala. — Nashville,  etc.,  R.  Co.  v. 
Long,  163  Ala.  165,  50  S  ISO;  Atlantic 
Coast  Line  R.  Co.  v.  Ward.  4  Ala.  A. 
374.  58  S  677. 

Ariz. — Atchison,  etc.,  R.  Co,  v. 
Coffin,  13  Ariz.  144,  108  P  480. 

Ark. — St.  Louis,  etc..  R.  Co.  t. 
Laser  Grain  Co.,  120  Ark.  119,  179 
SW  189;  St.  Louis,  etc.,  R.  Co.  v. 
Cumble,  118  Ark.  478.  177  SW  910; 
St.  Louis  Southwestern  R.  Co.  v, 
Burnett,  117  Ark.  656,  174  SW  1165; 
Missouri,  etc..  R.  Co.  v.  Ward,  111 
Ark.  102,  163  SW  164;  Chicago,  etc, 
R.  Co.  V.  WUllame,  101  Ark.  436,  142 
SW  826;  St  Louis,  etc.,  R.  Co.  v. 
Keller,  90  Ark.  308,  119  SW  254;  St. 
Louis,  etc..  R.  Co.  v.  Puckett,  82  Ark. 
603,  101  SW  762:  St.  Louts,  etc.,  R. 
Co.  V.  Pearce,  82  Ark.  353,  101  SW 
762.  118  AmBR  76,  12  AnnCas  125; 
Kansas,  etc.,  R.  Co.  v.  Ayers.  63  Ark. 
331.  38  SW  516. 

Del.— Klalr  v.  PhlAdelphla,  etc, 
R.  Co.,  25  Del.  274,  78  A  1086. 

Ga. — Kent  v.  Central  of  Oeorgla  R. 
Co..  144  Qa.  7,  85  SE  1017. 

111. — Black  V.  Wabash,  etc..  R.  Co., 
Ill  111.  361,  63  AmR  628;  Cleveland, 
etc..  R.  Co.  V.  PInnell,  134  111.  A.  571; 
Chicago,  etc.,  R.  Co.  v.  Bozarth,  91 
111.  A.  68;  Coles  v.  Louisville,  etc.,  R. 
Co.,  41  111.  A.  607;  Chicago,  etc.,  R. 
Co.  V.  Slmms,  18  111.  A.  68. 

Ind. — U.  S.  Express  Co.  v.  Harris, 
SI  Ind.  127;  Baltimore,  etc..  R.  Co. 
V.  Raesdale,  14  Ind.  A.  406,  42  NB 
1106;  Case  v.  Cleveland,  etc.,  R.  Co., 
U  Ind.  A.  517,  S9  NB  426:  Louisville, 
etc..  R.  Co.  V.  Wldman.  10  Ind.  A.  92, 
37  NE  554. 

Kan. — Atchison,  etc.,  R,  Co.  v. 
Poole,  73  Kan.  466.  87  P  465;  Kallna 
V.  Union  Pac  R.  Co.,  69  Kan.  J72,  76 
P  438;  Atchison,  etc.,  R.  Co.  v.  Mor- 
ris, 66  Kan.  532,  70  P  651;  Wichita, 
etc.,  R.  Co.  v.  Koch.  47  Kan.  753.  28 
P  1013 ;  Atchison,  etc.,  R.  Co.  v. 
Temple.  47  Kan.  7.  27  P  98,  IS  LRA 
362;  Sprague  v.  Mlssouii  Pac.  R.  Co., 
34  Kan.  347.  8  P  465:  Goggin  v. 
Kansas  Pac.  R.  Co..  12  Kajt.  416. 

Minn. — ^Armstrong  v.  Chicago,  etc.. 


R.  Co..  53  Minn.  183,  64  NW  1059. 

Miss. — Southern  Express  Co.  v. 
Hunnlcutt,  54  Miss.  566,  28  AmR  SS5. 

Mo. — GeorKe  v.  Chicago,  etc.,  R. 
Co..  214  Mo.  561.  118  SW  1099,  127 
AmSH  G90;  Dawson  v.  St.  Louis,  etc., 
R.  Co..  76  Mo.  614;  Rice  v.  Kansas 
Pac.  R.  Co.,  63  Mo.  314;  McKlnstry 
V.  Chicago,  etc..  R.  Co..  153  Mo.  A. 
546,  134  SW  1061;  McBlvaln  v.  St. 
Louis,  etc.,  R.  Co.,  151  Mo.  A.  126, 
131  SW  786;  Schonhott  v.  St.  Louis, 
etc.,  R.  Co.,  135  Mo.  A.  706.  117  SW 
113;  Meriwether  v.  Quincy,  etc.,  R. 
Co.,  128  Mo.  A.  647,  107  SW  434; 
Davla  V.  Wabash  R.  Co.,  122  Mo.  A. 
637,  99  SW  17;  Farmers'  Bank  v.  St. 
Louis,  etc.,  R.  Co.,  119  Mo.  A.  1.  95 
SW  286;  Freeman  v.  Kansas  City 
Soiithern  -R.  Co.,  118  Mo.  A.  626,  98 
SW  302;  Bellows  v.  Wabash  R.  Co., 
118  Mo.  A.  500,  94  SW  567;  Smith  v. 
Chicago,  etc.,  R.  Co.,  112  Mo.  A.  610. 
87  SW  9;  Leonard  v.  Chicago,  etc.,  R. 
Co..  54  Mo.  A.  293;  Thompson  v,  Chi- 
cago, etc.,  R.  Co.,  22  Mo.  A.  321:  Mc- 
Beath  v.  Wabash,  etc.,  R.  Co.,  20  Mo. 
A.  445;  Brown  v.  Wabash,  etc.,  R. 
Co.,  18  Mo.  A.  568;  Messengale  v. 
Western  Union   Tel.  Co.,  17  Mo.  A.  257. 

N.  Y. — Jennings  v.  Grand  Trunk 
R.  Co.,  127  N.  Y.  438,  28  NB  894; 
Osterhoudt  v.  Southern  Pac.  Co.,  47 
App.  Dlv.  146,  62  NTS  134;  Wester- 
fleld  V.  Fargo.  80  Misc.  40,  141  NTS 
544;  American  Grocery  Co,  v.  Staten 
Island  Rapid  Transit  R.  Co.,  23  Misc. 
356,  61  NYS  307;  Kaiser  v.  Hoey,  1 
NYS  429. 

N.  C— Culbreth  v.  Atlantic  Coast 
Line  R.  Co.,  169  N.  C.  723,  86  SB 
624;  Deans  v.  Atlantic  Coast  Lino  R. 
Co..  152  N.  C.  171,  67  SE  332;  Austin- 
Stephenson  Co.  V.  Southern  R.  Co., 
151  N.  C.  137,  65  SE  767;  Capehart  v. 
Seaboard,  etc..  R.  Co.,  77  N.  C.  368. 

Oh. — Pennsylvania  Co.  v.  Shearer, 
75  Oh.  St.  249.  79  NE  481,  116  AmSR 
730.  9  AnnCas  16. 

Okl. — Chicago,  etc.,  R.  Co.  v.  Con- 
way. 34  Okl.  356.  126  P  1110:  Mis- 
souri, etc.,  R.  Co.  V,  Hancock.  26  Okl. 
266.  109  P  223;  St.  Louls.  etc.,  R.  Co. 
V.  Phillips,  17  Okl.  264,  87  P  470. 

Pa, — Bckert  v.  Pennsylvania  R. 
Co.,  211  Pa.  267.  60  A  781,  107  Am 
SR  571;  Pavitt  V.  Lehigh  Valley  R. 
Co..  163  Pa.  302,  25  A  1107:  Bdelsohn 
V.  U.  S.  Express  Co.,  4  LackJur  61; 
Weir  V.  Adams  Baprflss  Co.,  6  Phlla. 
355. 

S.  C. — Deaver-Jeter  Oo.  v.  Southern 
R.  Co.,  91  S.  C.  603,  506,  74  SB  1071, 
AnnCasl9l4A  230  and  note  [cit  Cycl. 

Tenn. — Southern  Express  Co.  v. 
Glenn.  16  Lea  472,  1  SW  102. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Trawick, 
68  Tex,  314.  4  SW  667.  2  AmSR  494: 
Houston,  etc.,  R.  Co.  v.  Mayes.  44 
Tex.  Civ.  A.  31.  97  SW  318. 

Va, — Old  Dominion  SS.  Co.  v.  Flan- 
ary.  111  Va.  816,  69  SE  1107;  Liquid 
Carbonic  Co.  v.  Norfolk,  etc.,  R.  Co., 


107  Va.  323,  326,  68  SB  569,  18  LRA 
NS  763  [quot  Cyc]. 

Wash. — Castner  v.  Oregon- Wash- 
ington R.,  etc.,  Co.,  89  Wash.  694,  165 
P  167;  Henry  v.  Chicago,  etc.,  R.  Co., 
84  Wash.  683.  147  P  425. 

Wis. — Cohen  v.  Minneapolis,  etc., 
R.  Co.,  162  Wis.  73,  166  NW  946. 

Ehk. — Simons  v.  Oreat  Western  R. 
Co..  18  C.  B.  806.  86  BCL  806.  189 
Reprint  1688:  liswia  v.  Great  West- 
ern R.  Co.,  6  H.  A  N.  867,  157  Re- 
print 1427. 

Can. — Northern  Pac.  Express  Co. 
v.  Martin,  2«  Can.  S.  C.  136;  Grand 
Trunk  R.  Co.  v.  McMillan.  16  Can. 
S.  C.  643. 

Ont. — Newman  v.  Grand  Trunk  R. 
Co.,  21  Ont.  L.  72,  15  OntWR  845 
[dism  app  20  Ont.  L.  285,  16  OntWR 
101], 

Que. — H.  A.  Drury  Co.  v.  Canadian 
Pac.  R.  Co.,  48  Que.  Super.  326. 

83.  See  Infra  i  477. 

84.  U.  S. — Clegg  v.  St.  Louis,  etc, 
R.  Co.,  203  Fed.  971,  122  CCA  278. 

Ga. — Kent  v.  Central  of  Georgia  R. 
Co.,  144  Ga.  7.  85  SE  1017. 

Kan. — Missouri,  etc.,  R.  Co.  v. 
Kirkham.  63  Kan.  265,  65  P  261. 

Mo. — Bowman  v.  Missouri,  etc.,  R, 
Co..  185  Mo.  A.  26,  171  SW  648;  Ham- 
ilton V.  ChicMo.  etc.,  R.  Co..  177  Mo, 
A.  146,  164  SW  248. 

N.  C. — Culbreth  v.  Atlantic  Coast 
Line  R.  Co..  169  N.  C.  723.  86  SB 
624:  KIme  v.  Southern  R.  Co..  153 
N.  C.  398,  69  SE  264;  Wood  v.  South- 
ern R.  Co..  118  N.  C,  1056.  «4  SB  704. 

Okl. — St.  Louis,  etc..  R.  Co.  v. 
Pickens.  161  P  1056:  St.  Louis,  etc.. 
R.  Co.  V.  Phillips,  17  Okl.  264,  87  P 
470. 

Wis. — Cohen  v,  Minneapolla.  etc., 
R.  Co.,  162  Wis.  78.  155  NW  946. 

Que. — H.  A.  Drury  Co.  v.  Canadian 
Pac.  R.  Co..  48  Que.  Super.  326. 

See  also  cases  supra  note  82. 

85.  McKlnstrey  v.  Chicago,  etc., 
R,  Co..  153  Mo.  A.  646.  134  SW  1061: 
Osterhoudt  v.  Southern  Pac.  Co.,  47 
App.  Dlv.  146,  62  NYS  134;  Chicago, 
etc.,  R.  Co.  V.  Conway.  3  4  Ok).  366, 
125  P  1110;  Missouri,  etc.,  R.  Co.  t. 
Hancock.  26  Okl.  266.  109  P  223. 

88.  Southern  Express  Co.  v.  Cald- 
well. 21  Wall.  (U.  S.)  264.  22  L.  ed. 
556;  Deans  v.  Atlantic  Coast  Line  R. 
Co..  162  N.  C.  171,  67  SB  332;  Aus- 
tln-Stephenson  Co.  v.  Southern  R. 
Co.,  151  N.  C.  137,  66  SE  757;  Dixie 
Cigar  Co.  v.  Southern  Express  Co., 
120  N.  C.  348,  27  SB  73,  68  AmSR 
795. 

87.  Culbreth  v,  Atlantic  Coast 
Line  R.  Co.,  169  N.  C,  723.  86  SE  624. 

88.  Missouri,  etc..  R.  Co.  v.  Har- 
rlman,  227  U.  S.  657.  33  SCt  397.  57 
L.  ed.  690;  Clegg  v.  St.  Louis,  etc..  R. 
Co..  203  Fed.  971.  122  CCA  278; 
Cohen  v.  Minneapolis,  etc.,  R.  Co. 
162  Wis.  73,  166  ^SK,  946.    See  air 
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contrary  view  and  hold  that  these  atipulationa  are 
in  effect  a  limitation  of  the  carrier's  common-law 
liability."  The  operation  and  effect  of  this  diver- 
sity of  views  is  shown  in  snbseqnent  scotiona. 

[$  476]  2.  Pnrpose  and  Validity  of  Provisions 
for  Notice.  Stipulations  requiring  notice  of  the 
character  under  consideration  are  valid,*"  being  re- 
garded as  a  fair,  just,  and  reasonable  protection 
to  the  carrier"  and,  working  no  hardship  on  the 
shipper,  Vompliance  with  their  requirements  bene- 
fits both  the  carrier  and  the  shipper."'  The  purpose 
of  requiring  such  notice  to  be  given  is  to  enable  the 
carrier,  while  the  occurrence  is  recent,  to  inform 
itself  of  the  actual  facts  occasioning  the  loss  or 
injuiy,  that  it  may  protect  itself  against  claims 
which  might  be  made  on  it  after  such  lapse  of 
time  as  to  make  it  difficult,  if  not  impossible,  to  as- 
certain the  truth.** 

477]  3.  Effect  of  Special  Oonstitational  and 
Statutory  Provisions  on  Power  to  Stlpolate  for 
Noticft— a.  State  Oonstitational  and  Statatory  Pro- 
Tlaioni.  By  the  ei^>res8  provisions  of  the  eonstitii^ 
tion  of  one  state  a  stipnlation  that  a  notice  or 


demand  other  than  that  provided  by  law  shall  be 
a  condition  precedent  to  liability  is  void."  This 
of  course  applies  to  actions  for  loss  or  injury  to 
intra-state  shipments  of  freight."''  In  a  number 
of  jurisdictions  where  (institutional  or  statutory 
provisions  prohibit  carriers  from  limiting  their  com- 
mon-law liability,  it  is  held  that  provisions  of  the 
character  under  consideration  are  limitations  of 
liability  and  void;""  and  it  is  immaterial  that  there 
was  a  consideration  consisting  in  a  reduced  rate  of 
transportation."'  In  other  jurisdictions  the  opposite 
conclusion  has  been  reached.""  Limitations  of  this 
character  are  not  prohibited  by  a  statnto  which 
prohibits  a  common  carrier  from  limiting  by  eon- 
tract,  rule,  or  r^^ation  its  liability  for  damages 
resulting  &om  its  own  n^ligmce  or  the  negligence 
of  any  other  common  carrier  in  whose  possession 
the  property  may  be  for  transportation  by  virtue  of 
the  bill  of  ladii^  which  a  statute  requires  the  initial 
carrier  to  issue  to  the  sfaipperr*"  nor  by  a  statute 
which  provides  that  every  condition  of  a  contract 
restricting  another  from  enforcing  his  ri^ts  there- 
under, or  limiting  the  time  for  so  doing,  is  void.^ 
A  statute  which  makes  void  all  stipulations  forfeit- 


8S.    See  infra  ii  477.  485. 

90.  See  cases  infra  notes.  91-93. 

91.  U.  8. — Southern  Sxpress  Co. 
V.  Caldwell,  21  Wall.  264,  22  L.  ed. 
B56. 

Ala. — Nashville,  etc..  R.  Co.  v. 
iMTig.  163  Ala.  165,  50  S  130. 

Ark. — St.  Louis,  etc..  R.  Co.  v. 
Cumble,  118  Ark.  478,  177  SW  910; 
St.  Louis  Southwestern  R.  Co.  v. 
Burnett,  117  Ark.  656,  174  SW  116B. 

Del. — Klair  v.  Philadelphia,  etc.. 
R.  Co.,  25  Del.  274,  78  A  1085. 

Ga. — Carter  v.  Southern  R.  Co.,  3 
Oa.  A.  34,  59  8E  209. 

111. — Black  v.  Wabash,  etc.,  R.  Co., 
Ill  111.  861,  53  AmR  628. 

Kan. — Sprague  v,  Missouri  Pac,  R. 
Co.,  34  Kan.  347,  8  P  465. 

Ky. — Howard  v.  Illinois  Cent.  R 
Co..  161  Ky.  783,  171  SW  442. 

Mo. — Freeman  v.  Kansas  City 
Southern  R.  Co.,  118  Mo.  A.  526,  93 
SW  802. 

N.  Y. — Osterhoudt  v.  Southern  Pac. 
Co.,  47  App.  Div.  146,  62  NTS  134. 

N.  C. — Culbreth  v.  Atlantic  Coast 
Line  R.  Co.,  169  N.  C.  723.  86  SE 
824:  Forney  v.  Seaboard  Air  Line  R. 
Co..  167  N.  C.  641.  83  SE  686. 

Tex. — Chicago,  etc..  R.  Co.  v.  Lin- 
ger, (Civ.  A.)  1E6  SW  298. 

Va, — Liquor  Carbonic  Co.  v.  Nor- 
folk, etc.,  R.  Co..  107  Va.  323,  58  SE 
569,  13  LRANS  753. 

W.  Va. — Winiamsport  Hardwood 
Lumber  Co.  v.  Baltimore,  etc.,  R.  Co., 
71  W.  Va.  741.  77  SE  333. 

9B.  Winiamsport  Hardwood  Lum- 
ber Co.  v.  Baltimore,  etc.,  R.  Co.,  71 
W.  Va.  741.  77  SE  333;  and  cases 
BUpra  note  91. 

[a]  Xaasoni  assigned  for  uphold- 
ing the  validity  of  these  provisions 
are  as  follows:  <1)  They  enable  the 
carrier  to  make  an  Investigation  of 
claims  for  loss  or  damage  where  the 
means  of  information  are  acceHslble, 
To  deprive  it  of  this  right,  It  Is  said, 
in  many  cases,  would  De  to  deprive 
it  of  its  right  to  defend  Itself  against 
Unjust  claims.  Freeman  v.  Kansas 
City  .Southern  R.  Co..  118  Mo.  A.  626. 
93  SW  302.  (2)  "The  carrier  does  a 
large  business,  covering  a  vast  ex- 
tent of  territory,  and  to  allow  suits 
to  be  brought  against  it,  without  such 
notice,  at  any  length  of  time,  when  the 
evidence  of  the  true  nature  of  the 
transaction  has  been  lost  or  obliter- 
ated, and  there  is  no  sufficient  op- 
portunity afforded  of  ascertaining 
the  truth  of  the  matter,  would  be  to 
surrender  the  carrier,  bound  hand 
and  foot  and  In  a  helpless  condition, 
to  the  tender  mercy  of  the  shipper, 
and  subject  it  to  the  payment  of  al- 
most any  kind  of  claim  which  his 
caprice  or  avarice  might  tempt  him 


to  assert."  Austin-Stephenson  Co-  v. 
Southern  R.  Co..  151  N.  C.  137,  13D, 
65  SE  757.  (3)  Reasonable  notice 
being  given,  the  carrier  may  avoid 
or  diminish  Its  liability  by  finding 
and  delivering  the  lost  goods  or  by 
adjusting  the  loss  with  the  owner 
without  litigation.  WlUlamsport 
Hardwood  Lumber  Co.  v.  Baltimore, 
etc.,  R.  Co.,  71  W.  Va.  741,  77  SE 
333.  (4)  It  is  especially  Important 
to  give  notice  of  claim  for  damage 
or  loss  where  the  business  between 
the  parties  consists  of  a  series  of 
transactions,  and  where  notice  of 
damage  committed  or  Injury  received 
during  one  transaction  will  enable 
the  carrier  to  take  precautions  to 
prevent  Us  recurrence  in  the  future. 
Osterhoudt  v.  Southern  Pac,  Co.,  47 
App.  Div.  146,  62  NTS  134. 

93.  U.  S. — Southern  Express  Co. 
V.  Caldwell,  21  Wall.  264,  22  L.  ed. 
556. 

Ala. — Nashville,  etc.,  R.  Co.  v. 
Long,  163  Ala.  165,  SO  3  130. 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Nunley,  120  Ark.  268,  179  SW  369: 
St.  Louis,  etc.,  R.  Co.  v.  Cumble,  118 
Ark.  478.  177  SW  910. 

Del. — Klair  v.  Philadelphia,  etc., 
R.  Co..  25  Del.  274.  78  A  1085. 

Ga. — Carter  v.  Southern  R.  Co.,  3 
Ga.  A.  34.  59  SE  209. 

111. — Black  V.  Wabash,  etc.,  R,  Co., 
Ill  111.  351.  53  AmR  628. 

Kan. — Sprague  v.  Missouri  Fao.  R. 
Co^  34  Kan.  347,  8  P  465. 

Ky, — Howard  v.  Illinois  Cent.  R. 
Co..  161  Ky.  783.  171  SW  442. 

Mo. — Hardin  Grain  Co.  v.  Missouri 
Pac.  R.  Co..  120  Mo.  A.  203,  96  SW 
681;  Richardson  v.  Chicago,  etc.,  R. 
Co..  62  Mo.  A.  1. 

N.  Y. — Lynch  v.  New  Tortt  Cent, 
etc.,  R.  Co.,  89  Misc.  472,  16S  NTS 
633. 

N.  C. — Culbreth  v.  Atlantic  Coast 
Line  R.  Co..  169  N.  C.  723,  86  SE  624; 
Kime  V.  Southern  R.  Co..  153  N.  C. 
398,  69  SE  265;  Ausbln-Stephenson 
Co.  V.  Southern  R.  Co..  151  N.  C. 
137,  66  SE  757;  HUnkle  v.  Southern 
R.  Co..  126  N.  C.  932,  36  SE  348.  78 
AmSR  685. 

Pa. — Eckert  v.  Pennsylvania  R. 
Co..  211  Pa.  267.  60  A  781,  117  AmSR 
671;  Hoffman  v.  Delaware,  etc.,  R. 
Co..  39  Pa.  Super.  47. 

Tex. — Chicago,  etc.,  R.  Co.  v.  Lin- 
ger. <Civ.  A.)  156  SW  298. 

Va. — Liquid  Carbonic  Co.  v.  Nor- 
folk, etc.,  R.  Co..  107  Va.  323,  68  SE 
569.  13  LRANS  753. 

"The  manifest  object  of  such  a 
provision  is  to  force  those  claiming 
to  be  damaged  by  the  carrier's  negli- 
gence, to  promptly  present  their 
claims   for   adjustment    while  the 


facta  and  circumstances  upon  which 
they  are  based  are  fresh  In  the  mem- 
ories of  the  parties  and  witnesses, 
and  to  prevent  being  harassed  or  !m- 

gosed  upon  by  dishonest  claimants." 
lack  V.  Wabash,  etc.,  R.  Co.,  Ill 
111.  351,  358.  63  AmR  628  [qubt 
Baltimore,  etc.,  R.  Co.  v.  Ross,  105 
111.  A.  54,  61], 

"Considering  the  vast  business  of 
railroads,  with  every  character  of 
claim  liable  to  accrue,  or  to  t>e  made. 
It  seems  that  notice  within  time  for 
an  Investigation  when  presumably 
data  would  be  obtainable,  is  almost 
a  necessity  for  the  proper  transac- 
tion of  such  business.  Especially  is 
that  true  in  the  character  of  claim 
presented  here — a  difference  in 
weight  of  the  article  when  shipped 
and  when  received.  Involving  an  in- 
vestigation  of  defective  cars.  Im- 

g roper   welKhts,   or  theft."  Eiqulty 
11.  Co.  V.   union  Pac.  R.  Co..  (Mo. 
A,j  177  SW  773. 

[a]  the  case  of  Uv«  vtodc  gtdp~ 
m«iits  the  purpose  of  the  notice  Is 
to  enable  the  carrier  to  examine  into 
the  claim  of  damages  before  the 
animals  become  mingled  with  other 
stock,  for  thus,  either  through  mis- 
take or  through  fraud,  the  carrier 
may  be  deceived  in  reference  to  the 
extent  of  the  damage  or  loss.  St. 
Louis,  ©tc.^.  Co.  V.  Furlow,  89  Ark. 
404,  117  SW  BIT;  Loulsvltle.  etc..  R. 
Co.  V.  Tharpe,  11  Ga.  A.  466,  76  S£ 
677. 

94.  See  constitutional  and  statu- 
tory provisions. 

95.  Chicago,  etc.,  R.  Co.  v.  Har- 
rington. 44  Okl.  41.  143  P  326, 

96.  Grieve  v.  Illinois  Cent,  R.  Co., 
104  Iowa  669.  74  NW  192;  Illinois 
Cent.  R.  Co.  v.  Radford,  84  SW  511, 
23  KyL  886;  Brown  v.  Illinois  Cent, 
li.  Co..  100  Ky.  525.  38  SW  862;  Ohio, 
etc.,  R.  Co.  V.  Tabor.  98  Ky.  603.  32 
SW  168.  3«  SW  18.  34  LRA  685;  Mis- 
souri Pac.  R.  Co.  V.  Vandeventer.  96 
Nebr.  222,  41  NW  998.  3  LRA  129; 
Cook  v.  Chicago,  etc..  R.  Co..  78  Nebr. 
64.  110  NW  718:  Missouri,  etc.,  R. 
Co.  V.  Allen,  39  Tex.  Civ.  A.  236,  87 
SW  168. 

97.  Illinois  Cent.  R.  Co.  v.  Rad- 
ford, 64  SW  611,  23  KyL  886. 

OonaUwatlon  see  infra  9  480. 

98.  St.  Louis  Southwestern  R.  Co. 
V.  Haynie.  120  Ark.  26.  179  SW  170; 
Missouri,  etc.  R.  Co.  v.  Ward.  Ill 
Ark.  102.  163  SW  164;  St.  Louis,  etc., 
R.  Co,  V.  Keller.  90  Ark.  308.  119  SW 
254:  Henry  v,  Chicago,  etc.,  R,  Co., 
84  Wash.  633.  147  P  42S.  See  also 
Infra  I  480. 

99.  Ray  v.  Mlasourt,  etc.,  R.  Co., 
90  Kan.  244,  183  P  847. 

1.   Midland  Valley  R.  Co.  v.  Exoli, 
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ing  any  light  of  action  for  failure  to  present  a 
claim  for  damages  unless  the  event  pertaining  to 
the  loss  or  injury  is  peculiarly  witbhi  the  knowl- 
edge of  one  party  does  not  require  the  eontraet 
itself,  in  providing  for  the  notice,  to  contain  the 
statement  that  the  event  is  peculiarly  within  the 
knowledge  of  the  party  required  to  give  notice.* 

478]  b.  Federal  Legidation.  The  Carmack 
amendment,  although  it  prohibits  a  common  carrier 
from  limiting  its  liability  for  damages  resulting 
from  its  own  negligence  or  that  of  any  other  com- 
mon carrier  into  whose  possession  the  property  may 
come  for  transportation  by , virtue  of  the  bill  of 
lading  which  the  section  requires  the  initial  carrier 
to  issue  to  the  shipper,  does  not  limit  the  right  of 
the  carrier  to  make  a  reasonable  .contract  with  the 
shipper  requiring  notice  of  loss  or  dami^.'  Prior 
to  the  enactment  of  the  Carmack  amendment  the 
supreme  court  of  the  United  States  had  declared 
such  notices  valid;*  and  inasmuch  as  the  Carmack 
amendment  supersedes  all  state  decisions,  statutes, 
and  policies  on  the  subject  of  interstate  commerce 
shipments,  and  substitutes  in  its  place  the  law  as 
declared  by  the  decisions  of  the  United  States  su- 
preme court  and  the  lower  federal  courts,'  it  -is 
obvious  that  state  constitutional  and  statutory  pro- 
visions held  to  prohibit  contracts  requiring  notice 
of  loss  or  injury  are  rendered  void  and  inoperative 
so  far  as  interstate  shipments  are  concerned.*  By 
a  subsequent  federal  statute^  carriers  are  forbidden 
to  compel  notice  of  claims  in  less  tlian  ninety  days, 
the  filing  thereof  in  less  than  four  months,  or  the 
institution  of  suit  within  two  years;  and  this  stat- 
ute, it  has  been  held,  is  -not  applicable  to  a  case 
arising  prior  to  its  adoption.' 


19  Okl.  40,  116  P  16S  <where  It  was 
said  that  the  statute  does  not  Im- 
pose a  limitation  on  the  time  pro- 
c«edlnM  shall  be  taken  to  enrarce 
the  rights  of  either  party,  the  stUiu- 
latlon  creates  a  condition  precedent 
to  the  existence  of  a  rlgrht  rather 
than  a  HmUatlon  on  the  eTiforcement 
of  that  right).  But  see  Illinois  Cent. 
R.  Co.  V.  Jordan.  108  Miss.  110,  66  S 
406  (which  la  8(;uare]y  opposed  to 
the  prdrciple  above  stated.  In  this 
CMC  it  was  held  that  a  provision  In  a 
bill  of  ladlns  that  no  claim  for  loss 
■hall  be  valla  unless  a  verified  claim 
Is  presented  within  ten  days  Is  In- 
valid under  a  statute  providing  that 
the  limitations  prescribed  by  law 
shall  not  be  changed  in  any  way 
whatsoever  by  contract  between  par- 
ties, and  that  any  change  In  such 
limitations  made  by  any  contract 
stipulation  whatsoever  shall  be  ab- 
solQtely  null  and  void,  the  object  of 
the  statute  being  to  make  the  lim- 
itations for  the  various  causes  of  ac- 
tion the  same  tor  all  litigants). 

a.  Nashville,  etc.,  fi.  Co.  v. 
Hinds.  178  Ala.  657,  69  S  669  (three 
JudgM  dissenting). 

3.  V.  9. — Missouri,  etc..  R  Co.  v. 
Harrlman.  227  U.  S.  C57,  S3  SCt  39T. 
67  L.  ed.  699. 

Ark. — Chicago,  etc..  R.  Co.  v.  Wil- 
liams. 101  Ark.  486,  142  SW  826;  St. 
Louis,  etc..  R.  Co.  v.  Keller.  90  Ark. 
308,  119  SW  254;  St.  Louis,  etc.,  R. 
Co.  V.  Furlow,  89  ArV,  404,  117  SW 
617. 

Ga. — Post  V,  Atlantic  Coast  Line 
R  Co.,  188  Ga.  763,  76  SB  45;  Mitchell 
V.  Atlantic  Coast  Line  R.  Co.,  16  Ga. 
A.  797,  84  SE  227. 

Kan. — Ray  v.  Mtsaourl,  etc.,  R.  Co., 
9«  Kan.  244.  133  P  847. 

Mo. — Kolkmeyer  v.  Chicago,  etc., 
R.  Co..  192  Mo.  A.  188.  182  SW  794; 
Potter  V.  Kansas  City  Southern  R. 
Co..  187  Mo.  A,  58.  172  SW  41B3; 
Smith  V.  St.  Louis,  etc..  R.  Co.,  186 
Mo.  A.  401.  171  SW  635;  Sims  v. 
Missouri  Pac.  R.  Co..  177  Mo.  A.  18. 
168  SW  275;  Joseph  v.  Chicago,  etc., 
R.  Co.,  X7&  Mo.  A.  18.  167  SW  837. 


N.  J. — Spada  v. 


Co..  86  N.  J.  L.  187,  92  A  379. 

N.  C. — Baldwin  v.  Atlantic  Coast 
Line  R.  Co..  170  N.  C.  12,  86  SE  776. 

Okl. — Chicago,  etc.,  R.  Co.  v.  Craig. 
157  P  87;  Patterson  v.  Mtsaourl,  etc., 
R.  Co.,  24  Okl,  747.  104  P  31. 

Tex. — Stevens  v.  St.  Louis  South- 
western R.  Co.,  (Civ.  A.)  178  SW  810; 
Galveston,  etc.,  R.  Co.  v.  Sparks, 
'Civ.  A.)  102  SW  943;  ChlcaRO.  etc., 
R.  Co.  v.  Rich.  (Civ.  A.)  138  SW  223. 

Utah. — Houtz  v.  Union  Pac.  R.  Co., 
33  Utah  175.  93  P  439,  17  LRANS  628. 

"The  stipulation  In  question  does 
not  fijiempt  the  defendant  from  lia- 
bility imposed  by  that  act  which  ex- 
tended the  liability  of  the  Initial  car- 
rier for  loss,  damage  or  injury  to 
property  while  In  course  of  transpor- 
tation over  the  line  of  a  connecting 
carrier.  Before  it  was  enacted  an 
initial  carrier  could  not  exempt  itself 
from  such  liability  for  loa.s,  damage 
'ir  injury  Incurred  on  Its  line,  yet  it 
was  lawful  for  It  to  enter  Into  stipu- 
lations like  the  one  In  question  when 
the  shipment  of  the  property  was 
confined  to  Its  own  Ifne.  For  the 
sam'e  reason  It  can  enter  Into  such 
stipulations  under  the  Hepburn  act 
3  to  loss,  damage  or  Injury  suffered 
on  the  line  of  the  connecting  car- 
rier." St.  Louis,  etc.,  R,  Co.  v.  Fur- 
low,  90  Ark.  808.  316.  117  SW  517. 

4k  Southern  Express  Co.  v.  Cald- 
well, 21  Wall.  (U.  S.)264,  22  U  ed.  656. 

5.  Missouri,  etc.,  R.  Co.  v.  Harrl- 
man, 227  IJ.  3.  657,  33  SCt  397.  67  L. 
ed.  690;  St.  Louis,  etc.,  R.  Co.  v. 
Wynn,  (Okl.)  163  P  1166.  See  also 
supra  I  42. 

6.  St.  Louis,  etc.,  R.  Co.  v.  Wynn» 
(Okl.)  153  P  1166. 

7.  Act  of  March  4,  1915  (38  U.  S. 
St.  at  L.  1196  c  176). 

8.  Nashville,  etc.,  R.  Co.  v.  Trultt, 
17  Ga.  A.  236,  86  SE  421.  See  supra 
S  173. 

9.  See  cases  infra  notes  10-16. 

10.  Atchison,  etc..  R.  Co.  v.  Poole, 
73  Kan.  46«,  87  P  465;  Dunn  v.  Han- 
nibal, etc.,  R.  Co.,  68  Mo.  268;  Brown- 


[i  479]  4.  RennisiteB  and  Validity  of  Stipnlatioiui 
for  Notice — a.  In  Goneral.  Contractual  require- 
ments for  written  notice  of  claim  for  loss  or  damage 
to  goods  shipped  are  viewed  with  some  strictness 
by  the  law,"  and  unless  the  exemption  from  liability 
is  clearly  expressed  it  should  not  be  allowed/"  Thus 
it  has  been  held  that  a  stipulation  for  notice  in  a 
bill  of  lading  or  other  contract  is  of  no  force  unless 
it  is  personally  assented  to  by  the  shipper.**  Under 
some  statutes  the  stipulation  is  not  binding  unless 
the  signature  of  the  shipper  to  the  contract  in 
which  it  was  incorporated  was  obtained.*'  So 
where  provisions  of  the  character  under  considera- 
ti6n  are  considered  limitations  of  the  common-law 
liability,*"  it  has  been  held  that  the  general  rule 
requiring  that  the  shipper  shall  be  given  his  option 
whether  or  not  to  ship  under  the  limited  liability 
contract  applies;**  and .  if  not  given  this  option 
the  requirement  as  to  notice  is  void.*'*  The  validity 
of  notices  of  this  character  as  applied  to  interstate 
shipments  is  not  affected  by  the  fact  that  the  car- 
rier has  not  filed  a  schedule  of  rates. *^ 

[$  480]  b.  Oonaideration.  In  accordance  with 
well  settled  principles  heretofore  discussed,  a  con- 
tract limiting  the  carrier's  common-law  liability 
must  be  supported  by  an  independent  considera- 
tion.*' Whether  or  not  a  new  considCTation  is  neces- 
sary to  support  a  contract  providing  for  notice  of 
loss  or  injury  depends  therefore  on  whether  or  not 
a  contract  of  this  character  is  considered  as  one 
which  limits  the  carrier's  common-law  liability.** 
In  jurisdietioAs  where  the  view  is  taken  that  the 
contract  does  not  amount  to  a  limitation  of  the  car- 
rier's common-law  liability*"  do  independent  con- 
sideration of  course  is  necessary But  in  juris-  ■ 
Pennsylvania  R. 


Ing  v.  Long  Island  R.  Co..  2  Daly  (N. 
Y.)  117. 

[a]  A  mers  posted  renlatlOB  as 

to  the  time  for  presenting  claims 
will  not  be  enforced  as  a  part  of  the 
contract.  Browning  v.  Long  Island 
R.  Co.,  2  Daly  (N.  Y.)  117. 

[b]  Tlie  tnsre  statement  that 
claims  must  be  presented  within 
thirty  days  in  order  to  recelTO  at- 
tention Is  not  sufhclently  definite  to 
be  enforced  as  a  contract  stipulation. 
Dunn  v.  Hannibal,  etc.,  R.  Co.,  68  Mo. 
26S. 

11.  Tate  v.  Missouri  Pac.  R.  Co., 
157  111.  A.  105. 

12.  Jolly  v.  AtchL^on.  etc.,  B.  Co., 
21  Oal.  A.  368,  131  P  1067. 

13.  See  supra  !  477. 

14.  Toledo,  etf.,  R.  Co.  v.  MHner, 
(Ind.  A.)   110  NB  756. 

15.  Toledo,  etc.,,  H.  Co.  v.  MHner, 
(Ind.  A.)  no  NE  756. 

16.  Adams  Express  Co.  v.  Cook, 
162  Ky  592.  E99.  172  SW  1096  (where 
It  was  said:  "The  matter  of  notice 
Is  a  subject  which  need  not  be 
brought  to  the  attention  of  the  com- 
mission In  any  way — that  ts,  the  law 
does  not  require  It"). 

17.  See  supra  I  190. 

18.  See  Infra  text  and  notes  19'26. 

19.  See  supra  9  477. 

30.  Ark. — St.  Louis  Southwestern 
R.  Co.  V.  Haynle,  120  Ark.  26,  179 
SW  170.  Contra  St.  Louis,  etc.,  R. 
Co.  V.  Furlow,  89  Ark.  404,  117  SW 
517. 

Ga. — Mitchell    V.    Atlantic  Coast 
Line  R.  Co.,  IE  Ga.  A.  797,  84  SE  227. 
111. — Wabash,  etc.,  R.  Co.  v.  Black, 

II  HI.  A.  4G5  [rev  on  other  grounds 

III  111.  351.  63  AmR  6281. 

N,  D. — Hatch  V.  Minneapolis,  etc., 
R.  Co.,  15  N.  D.  490.  107  NW  1087. 

Tenn.— Illinois  Cent.  R.  Co.  v. 
Wade,  1  Tenn.  Clv.  A.  780. 

"On  the  theory  that  such  stipula- 
tions do  not  operate  a  limitation 
upon  the  common  law  liability  of  the 
carrier,  the  authorities  generally  de- 
clare and  sustain  the  proposition  that 
no  separate  consideration,  Independ 


eat  of  that  given 
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dictions  where  it  is  considered  that  the  stipulation 
does  operate  as  a  limitation  of  liability,^'  an  inde- 
pendent consideration  is  held  necessary  and 
where  this  view  obtains,  it  is  held  that  a  reduction 
in  the  rates  of  freight  is  a  sufficient  consideration 
for  a  stipulation  requiring  notice  of  loss  or  injury. 

Aiterstate  Bhipments.  A  contract  for  an  inter- 
state shipment  containing  a  clause  of  the  character 
under  consideration  is  valid,  although  not  supported 
by  an  independent  consicteration,''  as  nothing  in  the 
Carmack  amendment  invalidates  contracts  of  this 
character.^  On  the  contrary,  such  a  contract, 
although  made  in  a  state  where  the  provision  is 
considered  a  limitation  of  the  carrier's  common- 
law  liability  and  void  unless  supported  by  an  inde- 
pendent consideration,  is  none  the  less  valid, 
although  not  supported,  by  such  consideration," 
because  under  the  Carmack  amendment  the  validity 
of  a  stipulation  in  an  interstate  contract  of  ship- 
ment must  be  based  on  the  common  law  as  inter- 
preted by  the  federal  courts." 

[$  481]  c.  Beasonableness — (1)  Necessity.  Stipu- 
lations requiring  notice  of  loss  or  injury  must  of 
course  be  reasonable;^  otherwise  they  will  not  be 
enforced;"  and  they  must  he  reasonably  and  justly 
construed  in  their  application  to  the  facts  of  each 
case,***  so  as  not  to  exempt  the  carrier  from  the 
performance  of  any  part  of  its  contractual  or  legal 


duties  with  the  shipper.*^  While  the  carrier  may 
invoke  the  stipulation  as  a  shield  to  guard  itself 
against  possible  imposition,  the  stipulation  cannot 
be  used  as  a  sword  with  which  to  defeat  its  adver- 
sary, without  regard  to  the  merits  or  justice  of  the 
course."  Although,  as  will  be  shown  in  subsequent 
sections,  the  courts  frequently  disagree  as  to  the 
reasonableness  of  particular  stipulations,""  it  has 
been  said  that  the  reasonableness  of  the  stipulation 
depends  on  the  opportunities  which  the  party  has 
to  know  of  the  loss,"  the  sufficiency  of  the  time 
allowed  for  giving  the  notice,'^  and  all  the  other 
circumstances  of  the  case.""  While  the  stipulation 
may  be  disregarded  where  it  is  unreasonable  under 
the  facts  of  a  particular  case,"  yet,  on  the  other 
hand,  in  determining  the  general  validity  of  such  a 
stipulation  the  question  is  not  what  might  have 
been  done  in  a  particular  case,  but  what  might 
ordinarily  be  expected  in  the  exercise  of  reasonable 
diligence.** 

[$  482]  (2)  Stipulatioiu  Held  Beasonable  or  Un- 
reasonable—la) In  OeneraL  If  there  is  indefinite- 
ness  and  uncertainty  as  to  the  agent  to  whom 
notice  is  to  be  given,  or  an  agent  is  named  to  whom 
it'would  be  impracticable  to  give  notice,  or  if  there 
is  no  agent  reasonably  accessible,  the  r^fulation  is 
unreasonable.""  Such  also  is  the  case  in  respect  of 
stipulations  so  broad  as  to  cover  any  loss  what- 


tlon,  is  essential  to  render  the  stipu- 
lation valid.  Those  and  many  other 
authorities  assert  the  doctrine  that 
notwithstanding  the  carrier's  duty  to 
receive  and  transport,  It  Is  reason- 
able and  Just  that  It  should  be  al- 
lowed to  Interpose  sui-h  stipulation 
in  regulation  of  the  shipper's  right, 
to  the  end  that  the  shipper  should  be 
required  to  present  his  claim  before 
the  avenues  of  investigation  are  fore- 
closed." LiSbby  V.  St.  Liouis,  etc.,  R. 
Co.,  137  Mo.  A.  27«,  287,  117  SW  659. 

ai.    See  supra  9  477. 

33.  Tazoo.  etc.,  R.  Co.  v.  Bell, 
(Miss.)  71  S  272;  George  v.  Chicago, 
etc.,  n.  Co..  214  Mo.  BEl,  113  SWT  lOUS, 
127  Am8R  690:  Hull  v.  Chicago 
Great  Western  R.  Co.,  193  Mo.  A. 
426,  185  SW  11E5;  Botts  v.  St.  Louis, 
etc.,  B.  Co.,  191  Mo.  A.  676,  177  SW 
746;  McElvaln  v.  St.  Louis,  etc..  R. 
Co.,  151  Mo.  A.  126.  181  SW  736; 
Burgher  v.  Wabash  R.  Co.,  139  Mo. 
A.  62.  120  SW  673;  Blackmer,  etc., 
Pipe  Co.  V,  Mobile,  etc.,  B.  Co..  137 
Mo.  A.  479.  119  SW  1:  Llbby  v.  St. 
Louis,  etc..  R.  Co..  137  Mo.  A.  276, 
117  SW  659;  Chicago,  etc..  R.  Co.  v. 
Scott,  (Tex.  Civ.  A.)  156  SW  294; 
St.  Louis,  etc.,  R.  Co.  V.  Klmberltn, 
51  Tex.  Civ.  A.  124,  111  SW  671 
(construing  Okl.  statute).  Contra 
Rico  V.  Kansas  Pac.  R.  Co.,  63  Mo. 
314;  Aull  V.  Missouri  Pac.  R.  Co., 
136  Mo.  A.  291.  116  SW  1122:  Crow 
V.  Chicago,  etc.,  B.  Co.,  67  Mo.  A. 
135. 

as.  St.  Louis,  etc..  B.  Co.  v.  Pur- 
low.  89  Ark.  404,  117  SW  517;  George 
V.  Chicago,  etc.,  R.  Co.,  214  Mo.  Sol, 
113  SW  1099.  127  AmSR  690;  HuU 
V.  Chicago  Great  Western  R.  Co..  1!)3 
Mo.  A.  425.  185  SW  1155;  Hamilton 
V.  Chicago,  etc.,  R.  Co..  1"7  Mo.  A. 
145.  164  SW  248;  McElvaln  v.  St. 
Louis,  etc.,  R.  Co..  IBl  Mo.  A.  126, 
131  SW  736;  SchonhofC  V.  St.  Louis, 
etc..  R.  Co..  186  Mo.  A.  706.  117  SW 
118.  And  see  Austin-Stephenson  Co. 
V.  Southern  R.  Co.,  151  N.  C.  137,  65 
SE  767.  _ 

[a]  Oonslderation  Iwld  iJunilBol- 
•ni^A  carrier's  rules,  printed  on 
live  stock  contracts,  permitted  free 
transiK>rtatlon  for  only  three  men  to 
accompany  eleven  cars  of  cattle,  or 
more,  but  provided  for  frea  trans- 
portation for  one  man  to  accompany 
one  car.  Plaintiff  shipped  thirteen 
cars,  and.  In  order  to  obtain  trans- 
portation for  more  than  three  men, 


shipped  two  cars  In  his  own  name 
and  the  remaining  eleven  In  the 
names  of  six  other  persons,  the  con- 
tracts  for  the  cars  being  executed  by 
plaintiff  in  the  names  of  the  persons 
who  accompanied  h'm  and  the  cat- 
tle. It  was  held  that  the  fact  that 
plaintiff  thereby  obtained  transpor- 
tation for  more  men  than  he  was  en- 
titled to.  which  was  equal  In  value 
to  a  considerable  sum  of  money,  was 
not  a  consideration  for  a  limited  lia- 
bility contract  providing  for  notice 
of  loss  within  ten  days,  under  the 
rule  that  the  consideration  for  a  con- 
tract must  rest  in  a  mutual  agree- 
ment. Burgher  v,  Wabash  R.  Co., 
139  Mo.  A.  62.  120  SW  6T3. 

34.  St.  Louis  Southwestern  R.  Co. 
v.  Overton.  (Tex.  Civ.  A.J  178  SW 
814;  Stevens  v.  St.  Louis  Southwest- 
ern R.  Co.,  (Tex.  Civ.  A.)  178  SW 
810. 

3B.    See  cases  supra  note  3. 

36.  Dunlap  v.  Chicago,  etc.,  R.  Co., 
187  Mo.  A.  201,  172  SW  1178;  John- 
son Grain  Co.  v.  Chicago,  etc.,  R.  Co., 
177  Mo.  A.  194,  164  SW  182. 

37.  See  supra  i  42. 

38.  Ark.— Eoff  v.  Scullln,  120  Ark. 
452,  179  SW  663;  St.  Louis,  etc..  R. 
Co.  V.  Purlow,  89  Ark.  404.  117  SW 
617;  St  Louis,  etc.,  R.  Co.  v.  Pearce. 
82  Ark.  353.  101  SW  760,  118  AmSR 
75.  12  AnnCas  125. 

Ind. — Adams  Express  Co,  v.  Rea- 
gan, 29  Ind.  21,  92  AmD  332. 

Kan. — Atchison,  etc..  R.  Co.  v. 
Poole.  73  Kan.  46S,  87  P  465:  Goggln 
v.  Kansas  Pac.  R.  Co.,  13  Kan,  416. 

Mass. — Sanford  v.  Housatonlc  R. 
Co..  11  Cash.  155. 

Mo. — Ward  v.  Mlwsouri  Pac  R.  Co.. 
158  Mo.  22G.  58  SW  28;  Holland  V. 
Chicago,  etc..  H.  Co..  139  Mo.  A.  702, 
123  SW  9S7;  Jones  v.  Qulncy.  etc., 
R.  Co..  117  Mo.  A.  623,  94  SW  .35. 

N.  y. — Jennings  v.  Grand  Trunk 
R.  Co..  127  N.  Y.  43S.  28  NE  394; 
Browning  v.  Long  Island  B.  Co.,  2 
Daly  117. 

Tenn,^ — -Memphis,  etc..  R.  Co.  v. 
Holloway,  9  Baxt.  188;  Illinois  Cent. 
R.  Co.  V,  Wade.  1  Tenn.  Civ.  A.  7H(i. 

Tex. — Pecos  R.  Co.  v.  Evans-Snl- 
der-Buel  Co.,  42  Tex.  Civ.  A.  60.  93 
fiVr  1024  [aft  100  Tex.  190,  97  SW 
4661. 

99.   See  canes  supra  note  26. 

30.  Louisville,  etc.,  R.  Co.  v. 
Tharpe.  11  0«.  A.  466.  7B  BE  677; 
Rice  V.  Kansas  Pac.  R.  Co..  63  Mo. 


314;  McKlnstrey  v.  CThlcago.  etc.,  R. 
Co..  163  Mo.  A.  646.  134  SW  1061; 
Hardin  Grain  Co.  v.  Missouri  Pac.  B. 
Co..  120  Mo.  A.  203,  96  SW  681;  Free- 
man V.  Kansas  City  Southern  R,  Co.. 
118  Mo.  A.  526,  93  SW  302;  Austln- 
Stephenaon  Co.  v.  Southern  R.  Co., 
161  N.  e.  137.  65  SE  757;  Chicago, 
etc..  B.  Co.  V.  Spears.  31  Okl.  469,  122 
P  228. 

[a]  Stvlot  ooaatrnoUoti  afalnst 
oaTrUr<— Stlpulattons  between  the 
shippers  and  carriers  for  the  giving 
of  notice  cf  claims  for  damages  are 
not  to  be  construed  strictly  against 
the  shipper,  but  lil)erany  In  his 
favor.  Chlcaso,  etc.,  B.  Co.  v. 
Spears,  31  Okl.  469.  122  P  228. 

31.  Austin-Stephenson  Co.  v. 
Southern  R.  Co..  151  N.  C.  137.  65  SB 
767. 

33.  Holland  v.  Chicago,  etc.,  R. 
Co..  139  Mo.  A.  702,  123  SW  987. 

33.  See  Infra  9  482  et  sea. 

34.  Nashville,  etc..  R.  Co,  v.  Long, 
163  Ala.  165.  60  8  130. 

35.  St.  Louis,  elc,  B.  Co,  v.  Fur- 
low,  89  Ark.  404.  117  SW  517. 

36.  The  Queen  of  the  Pacific,  180 
U.  S.  49.  21  set  278.  45  U  ed.  419: 
St.  Louis,  etc..  R.  Co.  v.  Hurst,  67 
Ark.  407,  55  SW  215. 

[a]  A  sUpiilAtlon  Im  twmouUs  If 
It  allows  the  shipper  "sutnclent  time, 
with  the  use  of  reasonable  diligence, 
to  discover  the  damage  and  give 
notice;  otherwise.  It  was  unreason- 
able." St.  Louis,  etc.,  R  Co.  v. 
Hurst,  67  Ark.  407.  410,  EB  SW  215. 

37.  See  ca.'tcs  supra  notes  2S-36, 

38.  Cox  V.  CJentral  Vermont  K.  Co., 
170  Mass.  129.  49  NE  97. 

39.  111. — Baxter  v.  Louisville,  etc., 
B.  Co.,  165  111.  78,  45  NE  1003. 

Ky. — Adams  Express  Co.  v.  Spald- 
ing, 10  KyL  640. 

Minn.. — Carpenter  V.  Elastern  R, 
Co.,  67  Minn.  188,  69  NW  720;  Bn- 
gesether  v.  Great  Northern  R.  Co., 
G6  Minn.  168.  68  NW  4. 

Mo. — Jones  v.  Quincy,  etc.,  R.  Co., 
117  Mo.  A.  523.  94  SW  735. 

N.  C. — Capehart  v.  Seaboard,  etc.. 
R.  Co.,  81  N.  C.  3M.  31  AmR  506. 

Tex. — Good  V.  Galveston,  etc..  "R. 
Co..  11  SW  854,  4  LRA  801:  Missouri 
Pac.  R.  Co.  V.  FaMn,  72  Tex.  127.  9 
SW  749.  13  AmSR  776.  2  LRA  75: 
Missouri  Pac.  R.  Co.  v.  Cornwall,  70 
Tex.  611,  8  SW  312;  Hlssouri  Pac.  R. 
Co.  V.  Harris,  67  Tex.  166,  2  SW  674; 
Missouri,  etc.,  R.  Co.  v.  Carter,  9  Tex. 


For  later  oases,  dST«lopsit«Bts  and  Ohanges  in  the  law  see  cumulative  Annotations,  same  title,  page^nd 
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ever,"  or  which  are  uncertain  as  to  the  time  from 
which  the  specified  limitation  is  to  run.**  A  con- 
tract exempting  the  carrier  from  liability  except  for 
willful  or  gross  negligence,  and  then  only  on  pres- 
entation of  a  claim,  is  void.^^ 
•  483]  (b)  As  to  Time  Allowed— aa.  In  General. 
Whether  the  time  allowed  in  a  requirement  for 
Qoticu  is  reasonable  depends  on  the  character  of 
the  shipment,  the  situation  of  the  parties,  and  the 
circumstances  of  each  particular  case.*^  In  the 
absence  of  any  statute  regulating  the  question" 
there  is  some  diversity  in  the  conclusions  of  the 
courts  as  to  what  is  a  reasonable  time  within  which 
notice  may  be  required  to  be  given.*^  If  the  time 
specified  is  to  date  from  the  delivery  of  the  goods 
to  the  carrier  or  the  date  of  the  contract  of  ship- 
ment, it  is  usually  held  unreasonable,  at  least  where 
the  time  allowed  might  be  lai^ely  consumed  in  the 
performance  of  the  contract  before  it  could  be  de- 
termined whether  or  not  there  was  any  breach.** 
A  stipulation  that  claims  for  loss  or  damage  shall 
be  presented  within  four  months  after  delivery,  or 


a  reasonable  time  for  delivery,  is  reasonable  and 
valid."  A  stipulation  providing  for  notice  within 
ninety  days  after  issuance  of  a  receipt  or  bill  of 
lading  by  the  carrier  has  been  held  reasonable;*" 
and  the  same  has  been  held  in  respect  of  a  limita- 
tion of  sixty  days*"  and  of  thirty  days  from  the 
date  receipt  for  the  goods  was  made."'  On  the  other 
hand,  a  requirement  that  notice  be  given  within 
thirty  days''  or  within  thirty-two  days  after  the 
date  on  which  the  receipt  was  issued"  has  been  held 
void.  A  provision  that  claim  for  damages  for  loss 
or  injury  shall  be  made  within  thirty  days  from 
the  time  the  goods  were  delivered,  or  after  a  rea- 
sonable time  for  delivery,  has  been  held  reason- 
able;'*^ but  there  are  decisions  which  maintain  the 
contrary  view."  So  it  has  been  held  that  a  require- 
ment of  notice  within  ten  days,"  five  days,^  three 
days,"  thirty-six  hours,''^  thirty-four  hours,™  and 
even  thirty  hours,"  from  the  time  of  the  delivery 
of  the  goods  by  the  carrier  may  under  the  circum- 
stances be  held  reasonable.  It  is  obvious,  however, 
in  eases  of  these  short  limitation  stipulations  that 


civ.  A.  677,  29  SW  565;  Galveston, 
etc..  R.  Co,  V.  Williams.  (Civ.  A.)  25 
SW  1019;  Galveston,  etc..  R.  Co.  v- 
Short.  (Otv.  A.)  25  SW  142;  St.  Louis, 
etc..  R.  Co.  v.  Turner,  1  Tex.  Civ.  A. 
C!5.  20  SW  IOCS;  MlBflOurl  Pac.  R.  Co. 
Paine.  1  Tax.  Civ.  A.  «S1,  21  8W 

78. 

Va, — Norfolk,  etc..  R.  Co,  v. 
Reeves.  97  Va.  284,  33  SB  606. 

Enc. — Miles  v.  Haslehurst.  23  T. 
L.  R.  142. 

Ont. — James  v.  Dominion  Express 
Co.,  9  OntWR  93. 

[a]  Motloe  to  reneral  manaffw. — 
It  has  been  held  tnat  a  provision  re- 
quiring notice  to  be  given  to  a  gen- 
eral manager  of  a  company  Is  an  un- 
reasonable restriction  and  not  en- 
forceable. Jones  V.  Qutncy.  etc..  R. 
Co..  117  Mo.  A.  523.  527,  94  SW  735 
(where  It  was  said:  "We  can  see  no 
good  reason  why  a  Rhipper  under 
such  circumstances  should  be  re- 
quired to  give  notice  to  the  general 
manager  of  a  railroad  corporation, 
who  would  not  investigate  his  claim 
but  refer  It  to  the  general  claim 
agent  for  that  purpose.'^  In  this  case 
it  was  held  that  a  notice  to  the  gen- 
eral claim  agent  would  be  sufflcient). 

40.  Porter  v.  Southern  Express 
Co..  4  S.  C.  135,  16  AmR  762. 

41.  Gwyn  Harper  Mfg.  Co.  v.  Caro- 
lina Cent.  R.  Co..  128  N.  C.  280,  38 
SE  894,  83  AmSR  675. 

4B.  Houts  V.  Union  Pac,  R.  Co.,  33 
Utah  175.  93  P  439,  17  LRANS  628 
and  note. 

43.  Smith  V.  St.  Louis,  etc..  R.  Co.. 
184  Mo.  A.  709.  177  SW  632  [cit  Cyc]. 
See  also  cases  infra  this  section. 

44.  [a]  X>  Taxaa  <1)  the  ques- 
tion as  to  what  is  a  reasonable  time 
of  presenting  a  claim  for  damages 
for  loss  or  Injury  to  property  is  regu- 
lated by  statute.    By  the  express 

firovialons  of  this  statute  any  period 
ess  than  ninety  davs  Is  unreason- 
able. St.  Louis  Southwestern  R.  Co. 
V.  Hays.  13  Tex.  Civ.  A.  677.  35  SW 
47«.  (2)  The  statute  allows  a  claim- 
ant ninety  days  as  the  shortest  time 
irllhin  which  he  may  contract  to 
present  his  claim,  and  any  abridg- 
ment of  the  time  so  fixed  avoids  the 
fttpulatlon.  Texas,  etc..  R.  Co.  v. 
Lengbehn,  (Civ.  A.)  150  SW  1188 
freh  den  (Civ.  A.)  158  SW  244]; 
Smith  V.  International,  etc.,  R.  Co., 
(Civ.  A.)  138  SW  1074;  Chicago,  etc.. 
R.  Co.  V.  Mitchell,  (Civ.  A.)  85  SW 
286.  (3)  However,>a  stipulation  re- 
Qulrinc  notice  In  ninety-one  days  Is 
not  within  the  prohibition  of  this 
Ktatute  and  consequently  la  valid.  In- 
ternational R.  Co.  T.  Heittner.  42 
Tex.  Civ.  A.  617,  194  SW  189. 

[b]  muUr  a  ndaral  statute  no 
common  carrier  can  provide  by  rule, 
contract,  regulation,  or  otherwise,  a 
shorter  period  for  giving  notice  of 
claims  than  ninety  days,  nor  for  the 


filing  of  claims  for  a  shorter  period 
than  four  months.  Act  March  4. 
191B  (38  U.  S.  St.  at  L.  1196  c  176). 

45.  See  Infra  text  and  note  46. 

46.  Ala. — Southern  Express  Co.  v. 
Tupelo  Bank.  108  Ala.  517.  18  S  664. 
54  AmSH  191;  Southern  Express  Co. 
V.  Crook.  44  Ala.  468.  4  AmR  140. 

Ind. — Adams  Express  Co.  v.  Rea- 
gan. 29  Ind.  21.  92  AmD  332. 

Mass. — Cox  v.  Central  Vermont  R. 
Co.,  170  Mass.  129,  49  NE  97. 

N.  C. — Dixie  Cigar  Co.  v.  South- 
ern Express  Co.,  120  N.  C.  848,  27  SE 
73.  58  AmSR  795. 

Tex. — Pacific  Express  Co.  v.  Dar- 
nell, 6  SW  765. 

[a]  Thns  <1)  a  stipulation  in  an 
express  bill  of  lading  that  the  ex- 

fress  company  should  not  be  liable 
or  loss  or  damage,  unless  demand 
therefor  should  be  made  within 
thirty  days  from  date  of  bill  of  lad- 
ing. Is  unreasonable  and  void,  where 
the  express  company  Instructs  Its 
agents  not  to  return  undelivered 
packages  until  the  expiration  of 
thirty  days  from  their  arrival  at  their 
destination.  Dixie  Cigar  Co.  v. 
Southern  Express  Co.,  120  N.  C.  348, 
27  SE  73,  58  AmSK  795.  (2>  And 
where  a  package  was  shipped  from 
Clayton,  in  Indiana,  to  Savannah, 
Georgia,  during  the  war,  when  trans- 
portation was  much  Interrupted,  It 
was  held  that  a  condition  that  the 
carrier  should  not  t>e  liable  for  any 
loss,  unless  a  claim  therefor  was 
presented  ■within  thirty  days  after 
the  shipment  at  Clayton,  was  void. 
Adams  Express  Co.  v.  Reagan,  29  Ind. 
21,  92  AmD  332. 

47.  Ala. — Atlantic  Coast  Line  R. 
Co.  v.  Ward.  4  Ala.  A.  374,  58  S  677. 

Ark. — Chicago,  etc..  R.  Co.  v.  Wil- 
liams. 101  Ark.  436.  142  SW  826. 

Md. — Produce  Exch.  v.  New  York, 
etc.,  R.  Co  .  122  Md.  231,  89  A  437. 

Mo. — Equity  El.  Co.  v.  Union  Pac. 
R.  Co..  (A.J  177  SW  773. 

N.  T. — Davenport  v.  Chesapeake, 
etc.,  R.  Co.,  87  Misc.  303,  149  NYS 
865. 

N.  C. — Culbreth  v.  Atlantic  Coast 
Line  R.  Co.,  169  N.  O.  723,  86  SE  624; 
Forney  v.  Seaboard  Air  Line  R.  Co., 
167  N.  C.  641,  83  SE  686. 

48.  Southern  Express  Co.  v.  Cald- 
well, 21  Wall.  (U.  S.)  264,  22  L.  ed. 
556:  Broadwood  v.  Southern  Express 
Co.,  148  Ala.  17,  41  S  769:  Westerfleld 
V.  Fargo,  80  Misc.  40,  141  NYS 
544. 

49.  EJdelsohn  v.  U.  S.  Express  Co., 
4  LackJur  (Pa.)  61.  See  also  Vlg- 
ouroux  v.  Piatt.  62  Misc.  364.  371.  116 
NYS  880  [cit  Cyc]  (holding  that  such 
limitation  was  not  unreasonable  as 
matter  of  law)- 

60.  V.  a.  Express  Co.  v.  Harris, 
61  Ind.  127. 

81.  Southern  Express  Co.  v.  Cap- 
erton,  44  Ala.  101,  41  AmR  118. 


65.  Southern  Express  Co.  v. 
Tepelo  Bank.  108  Ala.  617.  18  S 
664. 

63,  U.  S. — Inman  v.  Seaboard  Air 
Line  R.  Co..  1B9  Fed.  960;  Metropoli- 
tan Trust  Co.  V.  Toledo,  etc..  R.  Co., 
107  Fed.  628;  Central  Vermont  R.  Co. 
V.  Soper.  59  Fed.  879,  8  CCA  341. 

Ind. — Louis\-ilIe,  etc.,  R.  Co.  v. 
Wldman.  10  Ind.  A.  92,  37  NE  654. 

Mass.— Cox  V.  Vermont  Cent.  R. 
Co.,  170  Mass.  129.  49  NE  97. 

Minn. — Armstrong  v.  Chloago,  etc.. 
R.  Co.,  S3  Minn.  183,  54  NW-1069. 

N.  Y. — Hlrschberg  v.  Dinsmore,  12 
Daly  429,  67  HowPr  103:  American 
Grocery  Co.  v.  Staten  Island  Rapid 
Transit  R.  Co..  23  Misc.  356.  51  NTS 
307;  Kaiser  v.  Hoey,  1  NYS  429. 

Pa. — Weir  v.  Express  Co.,  5  Phlla. 
355. 

Va. — Old  Dominion  SS,  Co.  v.  Flan- 
ary.  Ill  Va.  816,  69  SE  1107;  VJr- 
ginla-Carolina  Chemical  Co.  v.  South- 
ern Express  Co.,  110  Va.  666,  66  SE 
838;  Atlantic  Coast  Line  R.  Co.  v. 
Bryan,  109  Va.  623,  66  SE  30. 

64.  Nashville,  etc..  R,  Co.  v.  Long, 
163  Ala.  165,  50  S  130;  Deans  v.  At- 
lantic Coast  Line  R.  Co.,  162  N.  C. 
171,  67  SE  332;  Gwyn  Harper  Mfg. 
Co.  V.  Carolina  Cent.  R.  Co..  128  N. 
C.  280,  38  SE  894,  83  AmSR  675. 

Bfi.  Mitchell  V.  Atlantic  Coast  Line 
R.  Co.,  15  Ga.  A.  797.  803.  84  SB  277 
[cit  Cyc];  Baltimore,  etc.,  R.  Co.  v. 
Ragsdale,  14  Ind.  A.  406,  42  NE  1106; 
Letts  V.  Wabash  R.  Co.,  131  Mo.  A- 
270,  111  SW  138;  Ollvlt  V.  Pennsyl- 
vania R.  Co.,  88  N.  J.  L.  241,  96  A 
582;  Spada  v,  Pennsylvania  R.  Co.. 
86  N.  J.  L.  187.  92  A  379.  Contra 
Illinois  Cent.  R.  Co.  v.  Avery,  190 
Ala.  241.  67  S  414. 

66.  Black  v.  Wabash.. etc.,  R.  Co., 
Ill  111.  851.  53  AmH  628;  Chicago, 
etc..  R,  Co.  v.  Bozarth,  91  111.  A.  68; 
Cleveland,  etc..  R,  Co.  v.  Newlln.  74 
111.  A.  638;  Chicago,  etc.,  R.  Co.  v. 
SImms,  IS  111.  A.  68. 

87.  Simons  v.  Great  Western  R. 
Co.,  18  C.  B.  806,  86  ECL  806.  139 
Reprint  1688:  Lewis  v.  Great  West- 
ern R.  Co.,  S  H.  &  N.  867,  167  Reprint 
1427. 

66.  Cumble  v.  St.  Louis,  etc.  R. 
Co..  106  Ark.  406,  151  SW  237  (since 
It  Is  the  consignor's  duty  to  have 
either  the  consignee  or  an  agent  at 
the  destination  to  ascertain  the  con- 
dition of  the  goods);  Grand  Trunk  R. 
Co.  V.  McMillan,  16  Can.  S.  C.  643; 
Hayward  v.  Canadian  Northern  R. 
Co.,  16  Man.  168;  Newman  v.  Grand 
Trunk  R.  Co.,  21  Ont.  L.  72,  JB  Ont. 
WR  845  [afT  20  Ont.  L.  286.  16  Ont 
WR  1011;  Mercer  v.  Canadian  Pac. 
R.  Co.,  17  Ont.  L.  686. 

69.  St.  Louis,  etc..  R.  Co.  v.  Hurst, 
67  Ark.  407.  56  SW  216. 

60.  St.  Louis,  etc.,  R.  Co.  v.  Kel- 
ler. 90  Ark.  308.  119  SW  264. 
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their  validity  must  depend  laigely  on  the  faets  of 
the  particular  case,  and  where  it  appears  that, 
under  the  circumstances,  the  time  was  unreasonably 
short  they  cannot  be  upheld."*  And  ordinarily  the 
question  of  reasonableness  is  for  the  jury,*"  But 
where  the  evidence  Bhows  conclusively  that  notice 
of  injury  could  not  have  been  given  within  the 
time  limited,  it  is  error  to  submit  to  the  jury  the 
question  whether  the  time  allowed  for  giving  the 
notice  was  reasonable.*^ 

{$  484]  bb.  Live  Stock  Oases.  The  controlling 
considerations  bearing  on  the  reasonableness  of  a 
stipulation  as  to  the  time  within  which  notice  of  a 
claim  for  damages  shall  be  given  in  ease  of  ship- 


ments of  live  stock  are  somewhat  different  from 
those  applicable  to  inanimate  freight,  and  pro- 
visions for  notice  of  loss  or  injury  more  stringent 
than  those  ordinarily  upheld  in  the  case  of  inani- 
mate freight  have  been  sustained."  Thus,  while 
there  are  a  few  decisions  to  the  contrary,**^  in  the 
absence  of  statutory  or  constitutional  provisions 
affecting  the  question,"  the  decided  weight  of  au- 
thority upholds  stipulations  that  a  claim  for  dam- 
'  ages  shall  be  made  before  the  animals  are  removed 
from  the  place  of  delivery  and  mingled  with  other 
animals,  as  a  condition  precedent  to  the  right  to 
recover  therefor."'  A  consignor  entering  into  such 
an  agreement  is  not  entitled  to  recover  against  a 


61.  Jennings  v.  Grand  Trunk  R. 
Co.,  127  N.  Y.  438,  28  NE  394  (hold- 
ing a  thirty-stx  hour  limitation  In- 
valid). 

62.  St.  Louts,  etc.,  R,  Co.  v.  Fur- 
low,  89  Ark.  404,  117  SW  617;  Adamg 
Expreaa  Co.  v.  Gordon.  27  Oh.  Clr. 
Ct.  248;  St.  Louis,  etc.,  R.  Co.  v. 
Phillips.  17  Okl.  264.  87  P  470;  Gulf, 
etc.,  R.  Co.  V,  Stanley.  89  Tex.  42,  33 
SW  109;  Texas,  etc.,  R.  Co.  v.  Adams, 
78  Tex.  872,  14  SW  666,  22  AmSR  56; 
Gulf,  etc.,  R.  Co.  V.  Batte,  (Tex.  Civ, 
A.)  107  SW  632;  Missouri,  etc.,  R.  Co. 
V.  Liebold.  (Tex.  Civ.  A.)  B5  SW  368; 
Gulf,  etc.,  R.  Co.  V.  Clarke,  6  Tex. 
Civ.  A.  547.  24  SW  355;  International, 
etc.,  R.  Co.  V,  Garrett,  5  Tex.  Civ.  A. 
54r.  24  SW  364. 

[a]  WlMii  not  a  gaMtlon  for  tlie 
jury-— Where  a  provision  of  a  con- 
tract for  the  carriage  of  live  stock, 
requiring  notice  of  Injuries  to  be 
given  to  the  carrier  at  a  point  not 
the  final  destination,  was  unreason- 
able and  Invalid  so  that  there  was 
no  IsBufi  on  the  question,  the  court 
should  have  so  declared  as  a  matter 
of  law,  the  act  of  April  30.  1907  (Acts 
119071  p  558)  i  3,  making  the  rea- 
sonableness of  regulations  for  the 
transportation  of  live  stock  a  Jury 
question  only  where  the  same  be- 
comes an  Issue.  St.  Louis,  etc.,  R. 
Co.  V.  Dunn,  94  Ark.  407,  127  SW 
464. 

65.  Crawford  v.  Southern  R.  Co.. 
lU  S.  C.  622.  86  SE  19. 

M.    See  cases  infra  notes  66-77. 

SB.  Ormsby  v.  Union  Pac,  R.  Co., 
4  Fed.  706,  2  McCrary  48;  Coles  v. 
Louisville,  etc.,  R.  Co.,  41  111.  A.  607; 
Gulf,  etc.,  R.  Co.  v.  Vaughn,  (Tex. 
Civ.  A.)  16  SW  776. 

66.  Se6  Constitutional  and  Statu- 
tory nrovlsiona.  See  also  Infra  note 
71  Icl. 

[a]  In  AlaiHuna,  under  a  statute 
which  provides  that  stipulations  In 
a  contract  forfeiting  rights  of  action 
thereunder  for  failure  to  present  a 
claim  for  damaKes  within  a  specified 
time  are  void,  but  that  stipulations 
requiring  a  party  to  give  information 
on  matters  directly  within  his  knowl- 
edge to  the  other  party  are  valid,  a 
stipulation  In  a  contract  of  ship- 
ment requiring  the  shipper  to  rive 
notice  in  writing  of  a  claim  for  loss 
or  Injury  to  live  stock  before  re- 
moving it  and  intermingling  it  with 
other  live  stock  is  void.  Nashville, 
etc.,  R.  Co.  v.  Hinds.  178  Ala.  657. 
59  3  669;  Northern  Alabama  R.  Co. 
v.  Bidgood.  5  Ala.  A.  658.  59  S  680. 

[h]  In  Xsntnoky,  under  the  pro- 
visions of  the  conHtltution,  a  stipu- 
lation In  the  contract  of  shipment, 
that  written  notice  of  any  injury  to 
cattle  must  be  given  the  carrier  be- 
fore the  cattle  are  unloaded  or  mixed 
with  other'cattle  is  void.  This  case 
was  decided  on  the  principle  that 
such  a  stipulation  is  a  limitation  of 
the  carrier's  common-law  liability 
which  limitation  ia  expressly  forbid- 
den by  the  constitution.  Ohio.  etc.. 
R.  Co.  T.  Tabor,  S8  Ky.  503,  32  SW 
168,  86  SW  18,  17  KyL  B6S,  84  LRA 
685. 

[c1  In  T«xu  (1)  it  has  been  held 
by  the  supreme  court  that  a  stipula- 
tion of  the  rharacter  under  consid- 
eration is  not  In  violation  of  a  stat- 


ute prohibiting  carriers  from  limit- 
ing their  common-law  liability. 
Gulf,  etc..  R.  Co.  v.  Trawlck,  68  Tex. 
314.  4  SW  6S7,  2  AmSR  494.  (2) 
And  on  the  other  hand,  a  later  deci- 
sion of  the  court  of  appeals,  without 
noticing  the  Trawlck  case,  hold?  the 
contrary.  Missouri,  etc.,  R.  Co.  v. 
Allen,  89  Tex.  Civ.  A.  236,  87  SW 
168.  (3)  This  later  decision,  while 
based  on  an  untenable  ground,  was 
nevertheless  correctly  decided,  since 
a  statute  enacted  subsequently  to  the 
decision  of  the  supreme  court  pro- 
vides that  any  s'Jpulatlon  providing 
for  notli-e  at  a  period  of  less  than 
ninety  days  shall  be  void.  This 
statute  was  applied  and  enforced  In 
Chicago,  etc.,  R.  Co.  v.  Mitchell, 
(Civ.  A.)  85  SW  286  (where  the  stipu- 
lation provided  for  notice  within  one 
day  after  the  stock  reached  destina- 
tion). (4)  But,  as  was  held  In  In- 
ternational, etc.,  R.  Co.  v.  Helttner, 
42  Tex.  Civ.  A.  617.  94  SW  189,  a 
stipulation  providing  for  notice  with- 
in ninety-one  days  Is  reasonable 
and  valid  and  not  within  the  terms 
of  the  statute.  (51  And  a  provision 
requiring  notice  within  one  hundred 
and  twenty  days  was  held  valid  in 
the  absence  of  any  showing  that  such 
notice  could  not  have  'been  given 
within  that  time.  Turner  v.  Hender- 
son. (Civ.  A.)  183  SW  61. 

67.  U.  S. — Kl  dwell  v.  Oregon 
Short  Line  R.  Co.,  208  Fed.  1.  126 
CCA  813:  Clegg  v.  St.  Louis,  etc,  R. 
Co..  203  Fed.  971.  122  CCA  273. 

Ala. — Central  of  Georgia  R.  Co.  v. 
Henderson.  162  Ala.  203,  44  S  542; 
Southern  R.  Co.  v.  Webb,  143  Ala. 
804.  39  S  262,  111  AmSR  46.  6  Ann 
Cas  97.  For  rule  under  statute  see 
supra  note  66  [a], 

Ariz. — Atchison,  etc.,  R.  Co.  v.  Cof- 
fin, 13  Ariz.  144,  108  P  480. 

Colo. — Atchison,  etc..  R.  Co.  v. 
Baldwin,  63  Colo.  416,  128  P  449. 

Ga. — Southern  R.  Co.  v.  ToUerson, 
129  Ga.  647.  69  SE  799;  Southern  R. 
Co.  v.  Adams,  IIB  Ga.  705,  42  SE  35; 
Roberts  v.  Georgia  Southern,  etc.,  R. 
Co.,  10  Ga.  A.  100,  72  SE  942;  Arnold 
v.  Louisville,  etc,  R.  Co.,  4  Ga.  A. 
619,  61  SE  1050. 

Ind. — Parlll  v.  Cleveland,  etc.,  R. 
Co.,  23  Ind.  A.  638,  65  NE  1026. 

Kan. — Missouri,  etc.,  R.  Co.  v. 
Klrkham,  63  Kan.  2BB.  65  P  261; 
Wichita,  etc.,  R.  Co.  v.  Koch,  47  Kan, 
753,  28  P  1013;  Sprague  v.  Missouri 
Pac.  R.  Co.,  84  Kan.  347.  8  F  4S5; 
Goggln  v.  Kansaa  Pac.  B.  Co.,  12 
Kn.n.  416. 

Miss. — Chicago,  etc.,  R.  Co.  v. 
Abels.  CO  Miss.  ioi?. 

Mo. — Rice  V.  Kansas  Pac,  R.  Co., 
63  Mo.  314;  Thompson  v.  Atchison, 
etc.,  R.  Co.,  (A.)  186  SW  1145.  And 
see  Shelton  v.  St.  Louis,  etc..  R.  Co., 
131  Mo.  A.  560,  110  SW  S27  (holding 
that  such  stipulation  will  be  enforced 
as  reasonable,  where  the  facts  re- 
garding a  failure  to  give  notice 
within  the  time  fixed  are  not  sumcient 
to  suggest  the  application  of  the  pro- 
vision as  unreasonable,  and  where 
nothing  was  done  until  some  days 
after  the  hogs  were  actually  un- 
loaded by  the  shipper's  agentB,  com- 
mingled with  other  hogs,  and  sold 
on  the  market). 

N.  C. — ^Washington  Horse  Exch.  .v. 


Louisville,  etc..  R.  Co..  171  N.  C.  66. 
87  SE  941;  Duvall  v.  Norfolk  South- 
ern R.  Co.,  167  N.  C.  24.  83  SE  21: 
Southerland  v.  Atlantic  Coast  Line 
R.  Co.,  15S  N.  C.  327.  74  SE  102; 
KIme  V.  Southern  R.  Co.,  163  N.  C. 
398.  69  SE  264;  Austln-Stephenson 
Co.  V.  Southern  R.  Co.,  151  N.  C.  117, 
66  SB  757;  Jones-Lane  Co.  v.  Atlan- 
tic Coast  Line  R.  Co..  148  N.  C.  B80; 
62  SE  701;  Wood  V.  Southern  R.  Co., 
ns  N.  C.  1056,  24  SE  704;  Selby  v. 
Wilmington,  etc..  R.  Co..  113  N.  C. 
688,  18  SE  88.  37  AmSR  635;  Cape- 
hart  v.  Seaboard,  etc.,  R.  Co.,  77  N. 
C.  366. 

N.  D. — Hatch  V.  Minneajffolis.  etc, 
R.  Co.,  15  N.  D.  490.  107  NW  1087. 

Okl. — Chicago,  etc.  R.  Co.  v.  Con- 
way, 34  Okl.  356,  125  P  IHO;  St. 
Louis,  etc.,  R.  Co.  v.  Ladd,  33  Okl. 
160.  124  P  461;  St.  Louis,  etc.,  R.  Co. 
V.  Young,  30  Okl.  588,  120  P  999; 
Missouri,  etc..  R.  Co.  v.  Davis,  24 
Okl.  677,  104  P  34.  24,  LRANS  86B; 
St.  Louis,  etc.,  R.  Co.  v.  Phillips,  17 
Okl.  264,  272.  87  P  470  [cit  Cyc]. 

Tenn. — Mobile,  etc.,  R.  Co,  v. 
Brownsville  Livery,  etc.,  Co.,  123 
Tenn.  298,  305,  130  SW  788  [dist 
Smitha  v.  Louisville,  etc.,  R,  Co.,  86 
Tenn.  198,  6  SW  209.  as  follows: 
"We  do  not  regard  the  case  of 
Smitha  V.  Louisville,  etc.,  R.  Co., 
supra,  as  a  controlling  authority 
against  this  conclusion,  while  hola- 
ine  In  that  case  a  provision  in  the 
policy  there  In  question,  "that  aa  a 
condition  precedent  to  his  right  to 
recover  any  damages  for  loss,  or  In- 
Jury,  to  said  stock,  he  will  give  no- 
tice in  writing  of  hla  claim  thereof 
to  some  ofhcer  of  said  party  of  the 
first  part,  or  its  nearest  station 
agent,  before  said  stock  Is  removed," 
etc.,  was  unreasonable,  as  we  under- 
stand from  the  opinion,  because  'un- 
certain   and   ambiguous,'    yet  thl^ 

aualtfylng  sentence  Is  found:  'we 
o  not  mean  to  hold  that  In  no  case 
can  a  carrier  stipulate  time  for  no- 
tice of  loss  Or  injury.  If  It  be  rea- 
sonable, definite,  and  certain  in  Its 
terms,  pointing  out  specifically  its 
mode  of  execution.'  The  provision 
in  the  present  case  falls  within  this 
qualifying  clause.  It  Is  clear  and 
unambiguous,  pointing  out  distinctly 
the  manner  as  well  as  the  party  to 
whom  It  shall  be  given"J. 

Tex. — Texas,  etc.,  R.  Co.  v.  Hamm, 
2  Tex.  A.  Civ.  Cas.  I  491;  Galveston, 
etc.,  R.  Co.  v.  Harman,  2  Tex.  A. 
Civ.  Cas.  ]  136.  But  compare  supra 
note  66  [c]. 

"When  the  fact  Is  considered  that 
cattle,  when  shipped,  upon  reaching 
their  destination  are  usually  com- 
mingled with  other  cattle,  sold  for 
slaughter,  or  reshlpped  to  other 
points,  It  Is  not  unreasonable  for  the 
carrier  to  stipulate  with  the  Hhipper, 
that  before  claim  for  damages  will 
be  allowed  he  shall  give  proper  no- 
tice In  writing  of  bis  claim,  at  or 
before  the  unloading  of  the  stock,  or 
in  such  time  thereafter  as  will  af- 
ford the  carrier  an  opportunity  of 
inspecting  the  stock  before  they  are 
commingled  with  other  cattle, 
slaughtered,  sold  Or  reshlpped  and 
thus  protect  himself  from  IlctltlouB 
and  unfounded  claims."  Rice  v. 
Kansas  Pac  R.  Co.,  63  Mo.  814,  819. 


For  lotar  oaaM.  Asvelopmeata  and  ehuffea  In  the  law  see  cumulative  Annotations,  same  title,  page  and  noie-numbe^ 

Digitized  by  VjXJUVLC 


§§  484-485] 


CARRIERS 


[10  C.  J.]  333 


earner  damages  £or  loss  or  injury  to  lire  stock, 
unless  it  is  shown  that  such  notice  has  been  g^ven.^ 
So  it  has  been  held  that  the  owner  of  cattle 
who  has  entered  into  snch  stipulation  cannot 
recover  on  failure  to  give  snch  notice,  although 
he  did  not  go  in  person  nor  send  an  agent 
with  his  stock,  in  order  that  the  consignee 
might  comply  with  his  stipulation;"  and  under 
these  eirenmBtances  it  is  his  duly  to  send  a 
copy  of  the  eontraet  to  the  consignee,  so 
that  the  latter  may  comply  with  the  stipulation."* 
Other  stipulations  for  a  short  time  of  giving  notice 
of  damage  in  case  of  live  stock  have  commonly  been 
sustained.'^  Neverthelm,  the  stipulation  as  to 
notice  will  be  held  unreasonable  and  void  where 
under  the  circumstances  notice  could  not  have  been 
given  within  the  time  allowed,^'  as  where  the  nature 
and  extent  of  the  damages  could  not  have  been 
ascertained  within  the  time  limited,^'  and  where 
there  was  no  agent  of  the  carrier  at  the  point  of 
destination  to  whom  the  notice  could  have  been 
given.^*  And  a  stipulation  requiring  notice  of  in- 
juries to  be  given  to  the  carrier  at  a  town  en  route 
where  the  stock  was  not  unloaded  is  unreasonable, 


the  shipper  having  had  no  opportunity  to  determine 
the  extent  of  the  injuries  until  the  cattle  were  un- 
loaded at  destination.^^  In  a  number  of  decisions 
it  has  been  held  that,  if  the  time  fixed  for  giving 
notice  is  unreasonably  short  this  will  not  relieve 
the  shipper  from  ^ving  uiy  notice  at  all  of  his 
claims,  but  he  will  still  be  required  to  give  notice 
within  a  reasonable  time,"  although  there  is  au- 
thority squarely  in  conflict  with  this  view.^' 

[$  486]  6.  To  What  Olaims  SfcipnlatiwB  Apply 
— a.  .Lou  w  Damage  Due  to  Negligoice.  Accord- 
ii^  to  a  number  of  decisions,  the  requirement  that 
notice  of  loss  or  injury  shall  he  given  within  a 
specified  time  ia  invalid  and  inoperative  to  prevent 
a  recovery  for  loss  or  injury  caused  by  negligence 
of  the  earner,  although  the  required  notice  is  not 
given.^  Other  decisions  have  reached  the  opposite 
conclusion,  based  on  the  view  that  these  provision^ 
are  not  a  limitation  of  the  carrier's  commcm-Iaw 
liability  and  are  not  in  any  sense  stipulations  that 
the  carrier  shall  be  exempted  from  the  effects  of  its 
negligence  or  the  negligence  of  its  servants  in  the 
performance  of  those  duties  assumed  in  the  con- 
tract.'^  In  other  words,  these  stipulations  amount 


[a]  This  tt  Is  uaXa  Is  a  »MOiw1il« 
MiA  Just  provision  to  prevent  fraud 
and  Imposition  and  to  give  the  car- 
rier an  opportunity  for  examination 
before  the  stock  Is  moved  or  min- 
gled with  other  stock.  Jones-Lane 
Co.  V.  Atlantic  Coast  Line  R.  Co.,  148 
N.  C.  &80,  62  SE  701. 

[b]  TaklnH*  an  lajored  animal 
from  tlis  oar  at  place  of  destination 
and  allowing  It  to  run  on  the  com- 
mona  held  not  to  be  a  removal  or 
mlnKline.  Chicago,  etc,  B.  Co.  V. 
Atjers,  60  Miss.  1017. 

68.  Southern  R,  Co,  v.  Tolleraon, 
129  Ga.  647.  69  SE  799;  Southern  R. 
Co.  V.  Adams,  115  Ga.  705.  42  SE  35; 
Roberts  v.  Georgia  Southern,  etc.,  R. 
Co..  10  Ga.  A.  100,  72  SE  942;  Bald- 
win V,  Chicago,  etc.,  R,  Co.,  (Iowa) 
15G  NW  17;  Dunlap  v.  Chicago,  etc., 
R.  Co.,  187  Mo.  A.  201.  172  SW  1178. 
And  see  cases  supra  note  97. 

69.  St.  Louis,  etCj  R.  Co.  v.  Phil- 
lips, 17  Okl.  264.  87  P  470;  Galveston, 
etc,  R.  Co.  V.  Harman,  2  Tex.  A. 
Civ.  Cas.  !  136. 

70.  Galveston,  etc.,  R.  Co.  v.  Har- 
man. 2  Tex.  A.  Civ.  Cas.  9  136. 

71.  U.  S. — ClegK  V.  St.  Louis,  etc., 
R.  Co.,  203  Fed.  SlI,  122  CCA  273. 

Ark.— rKansaa,  etc.,  R.  Co.  v.  Ayera. 
63  Ark.  331,  38  SW  515. 

Del.— Klair  v.  Philadalohla,  etc.,  R. 
Co..  25  Del.  274,  78  A  1085. 

in. — Black  v.  Wabash,  etc.,  R.  Co., 
Ill  111.  851,  63  AmR  628;  Cleveland, 
etc.,  R.  Co.  V.  Newlin,  74  111.  A  638. 

Ind. — Case  v.  Cleveland,  etc..  R. 
Co.,  11  Ind.  A.  517,  39  NE  426; 
Louisville,  etc.,  R.  Co.  v.  Widman,  10 
Ind.  A.  92.  37  NE  564. 

Ky, — Howard  v.  Illinois  Cent.  R. 
Co..  161  Ky.  788,  171  SW  442. 

Mo. — Dawson  v,  St.  Louis,  etc,  R. 
Co..  76  Mo.  514. 

N.  C— Klme  V.  Southern  R.  Co^  15  R 
N.  C.  451.  72  SB  485. 

Okl.— Midland  Valley  R.  Co.  v. 
Ezell.  29  OkL  40.  116  F  163. 

Or. — Frank  L.  Smith  Meat  Co.  v. 
Oregon  R.,  etc.,  Co.,  69  Or.  206,  117 
P  303. 

Tenn. — Illinois  Cent.  R  Co.  v. 
Wade.  1  Tenn.  Civ.  A  780. 

Tex. — Chicago,  etc..  R.  Co.  v.  Rich, 
(Civ.  A.)  138  SW  223. 

Ont. — Mercer  v.  Canadian  Pac.  R. 
Co.,  17  Ont.  L.  586. 

ral  Obs  day  bsfovs  remoral  of 
stock,. — fl)  Stipulations  requiring 
the  shipper  to  put  In  notice  of  any 
claim  one  day  before  the  stock  Is  re- 
moved from  point  of  destination  and 
before  mingling  with  other  stock  has 
very  generally  been  upheld.  ClegK 
V  St.  Louis,  etc,  R.  Co.,  203  Fed. 
971,  122  CCA  273;  St.  I^ula,  etc,  R. 
Co.  V.  PearcA.  82  Artt.  363.  101  SW 
760,  118  AmSR  Tfir  12  AnnCas  1»; 


Thomas  v.  St.  Louis,  etc..  R  Co.,  188 
Mo.  A.  22.  173  SW  9«-  Hamilton  v. 
Chicago,  etc.,  R.  Co.,  177  Mo.  A.  145. 
164  SW  248;  McElvaln  v.  St  Loula, 
etc,  R.  Co.,  176  Mo.  A.  379,  158  SW 
464;  Moore  v.  St.  Louis,  etc.,  R,  Co., 
143  Mo.  A.  675,  127  SW  921;  Smith  V. 
Chicago,  etc..  R.  Co.,  112  Mo.  A.  610, 
87  SW  9;  Chicago,  etc,  R.  Co.  v. 
Craig,  (Okl.)  157  P  87;  St.  Louis,  etc.. 
R.  Co.  v.  Taliaferro.  (Okl.)  166  P 
369;  St.  Loula,  etc,  R.  Co,  v.  Wynn. 
(Okl.)  153  P  1166;  St.  Louis,  etc-  R. 
Co.  V.  Pickens,  (Okl.)  151  P  11)55; 
Chicago,  etc.,  R.  Co.  v.  Rich,  (Tex. 
Clv.  A.)  138  SW  223;  St.  Louis,  etc., 
R.  Co.  V.  Franklin,  61  Tex.  CIv.  A. 
58,  129  SW  181  (construing  an  Ar- 
kansas statute);  Mercer  v.  Canadian 
Pac.  R.  Co..  17  Ont.  L.  585.  (2)  And 
it  has  further  been  held  that  such  a 
stipulation  is  not  In  violation  of  the 
Carmack  amendment  nor  Inapplicable 
because  the  particular  transportation 
involved  interstate  commerce.  St. 
Louis,  etc.,  R.  Co.  v.  Ztckafoose,  3U 
Okl.  302.  135  P  406;  Chicago,  etc.,  R. 
Co.  V,  Rich,  supra. 

[bl  Five  days  after  delivery  of 
stock  at  destination. — The  require- 
ment that  any  claim  for  damages  for 
loss  of  or  injury  to  live  stock  shall 
be  made  within  five  days  after  the 
live  stock  has  been  delivered  to  des- 
tination has  been  upheld.  Klair  v. 
Philadelphia  R.  Co.,  25  Del.  274.  78 
A  1086;  Baltimore,  etc.,  R.  Co.  v.  Ross, 
105  111.  A.  64;  Cleveland,  etc.,  R.  Co. 
V.  Rudy,  173  Ind.  181.  89  NE  951; 
Dawson  v.  St.  Louis,  etc.,  R.  Co.,  76 
Mo.  614;  Dunlap  v.  Chicago,  etc.,  R. 
Co..  187  Mo.  A.  201,  172  SW  1178; 
Kime  v.  Southern  R  Co.,  156  N.  C. 
451.  72  SE  486.  Contra  Baltimore, 
etc.,  R.  Co.  V.  Hubbard,  25  Oh,  Clr. 
Ct.  477. 

Ccl  T«n  days  after  delivery  at 
destination. — (1)  Stipulations  that 
claim  for  loss  of,  or  damage  to,  live 
stock  shall  be  made  within  ten  days 
from  the  date  of  unloading  have  been 
upheld  as  reasonable.  Armstrong  v. 
Illinois  Cent.  R.  Co.,  162  Ky.  639.  172 
SW  947;  Howard  v.  Illinois  Cent.  R. 
Co.,  161  Ky.  783.  171  SW  442-  Bel- 
lows v,  Wabash  R.  Co.,  118  Mo.  A. 
500.  94  SW  557-  Frank  L.  Smith  Meat 
Co.  v.  Oregon  R..  etc.,  Co.,  59  Or.  206. 
117  P  303;  Illinois  Cent.  R.  Co.  v. 
Wade.  1  Tenn.  Clv.  A.  780.  (2) 
In  Nebraska  under  the  consti- 
tutional prohibition  against  limita- 
tion of  common-law  liability,  such  a 
stipulation  has  been  held  void. 
Union  Pac.  R.  Co.  v,  Thompson,  76 
Nebr.  464,  106  NW  598;  Missouri  Pac. 
R.  Co.  V.  Vandeventer,  26  Nebr.  222, 
41  NW  998,  3  LRA  129. 

TS.  Hovey  v.  Tankeraley,  (Tex. 
Civ.  A.)  177  fiW  16S. 


73.  Eoff  V.  Scullln.  120  Ark.  462, 
179  SW  668;  Crawford  v.  Southern 
R.  Co.,  101  S.  C.  622,  88  SB  19. 

74.  Chicago,  etc..  R.  Co.  v.  Wlialey, 
(Tex.  Clv.  A.)  177  SW  543. 

78.  St.  Louis,  etc..  R.  Co.  v.  Dunn, 
94  Ark.  407.  127  SW  464. 

76.  The  St.  Hubert,  102  Fed.  362 
[aff  107  Fed.  727.  46  CCA  603];  Os- 
terhoudt  v.  Southern  Pac.  Co..  47 
App.  Dlv.  146.  62  NYS  134;  Crawford 
V.  Southern  R.  Co.,  101  S.  C.  622,  86 
SE  19. 

"If  ...  the  time  limitation  Is 
so  unreasonable  that  a  court  would 
not  enforce  it,  the  result  would 
merely  be  that  the  limitation  would 
fall,  while  the  provision  for  notice 
would  still  remain,  to  be  compiled 
with  before  the  expiration  of  a  rea- 
sonable time.  The  courts  have  often 
upheld  conditions  requiring  notice  of 
similar  claims  to  be  given,  and  the 
reason  for  sustaining  the  condition 
is  that  the  carrier,  or  insurer,  or ' 
telegraph  company  should  have  an 
opportunity  to  Inquire  Into  the  cir- 
cumstances and  amount  of  the  loss 
at  a  time  when  inquiry  may  be  of 
service.  .  .  .  This  being  the  rea- 
son for  supporting  the  requirement, 
it  would  be  most  unfair  if,  where  a 
limitation  had  been  found  Unduly 
short,  and  therefore  invalid,  the 
claimant  might  still  delay  giving  no- 
tice of  his  claim  until  tne  last  day 
allowed  by  law  for  bringing  a  suit. 

I  think  the  proper  rule  should  be 
that,  where  there  is  a  provision  for 
notice  of  claim  without  limiting  the 
time  within  which  the  notice  must  be 
given. — and,  of  course,  the  limitation 
no  longer  exists  after  a  court  has 
set  it  aside, — the  requirement  for  no- 
tice still  remains,  and  that  such  no- 
tice must  be  given  within  a  reason- 
able period."    The  St.  Hubert,  supra. 

77.  Eoff  V.  Scullln,  120  Ark.  452, 
179  SW  663.  664  (where  it  was  said 
that  to  require  the  notice  "would  be 
compelling  the  shipper  to  perform 
conditions  which  neither  his  contract 
nor  the  law  requires.  The  court  will 
not  make  contracts  for  the  parties"). 

78.  Sanford  v.  Housatonic  R.  Co., 

II  Cush.  (Mass.)  155;  Richardson  v. 
New  York  Cent.,  etc.,  R.  Co.,  122  App. 
Div.  120.  106  NYS  702;  Westcott  v. 
Fargo.  6  Lans.  319.  63  Barb.  349  [aff 
61  N.  Y.  642.  19  AmR  300].  See  also 
supra  SI  477,  480,  for  analogous  de- 
cisions holding  that  a  limitation  of 
liability  in  respect  to  the  value  of 
the  goods  shipped  is  void  and  Inop- 
erative, If  the  loss  or  Injury  Is  due 
to  the  carrier's  negligence. 

79.  U.  S. — Southern  Express  Co. 
V.  Caldwell,  21  Wall.  264.  22  L.  ed- 
6S6. 
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[§§  485-486 


to  a  condition  of  recovery  and  not  an  exemption 
from  liabUity."" 

486]  b.  Damage  Due  to  Delay.  If  because 
of  wrongful  delay  the  shipment  sustains  physical 
injury  and  in  consequence  a  depreciation  in  value, 
a  provision  in  the  contract  of  shipment  requiring 
notice  of  claim  for  damages  for  loss  or  injury  to 
the  shipment  is  applieable.^^  This  principle  has 
found  frequent  application  in  the  shrinkage  in  weight 
of  live  stock  because  of  a  wrongful  delay  in  trans- 
portation,*^ and  it  has  been  held  that  the  require- 
ment as  to  notice  applies  in  case  of  physical  injuries 
to  chickens.^  On  the  other  hand,  it  is  very  gene- 
rally held  that  a  stipulation  for  notice  of  this  char- 
acter applies  only  to  a  loss  of,  or  physical  injury  to, 
a  shipment  of  dead  freight,"  or  to  injury  to  a 
shipment  of  live  stock  caused  by  delay  and  conse- 
quent depreciation  in  valne.^  In  other  words,  where 


the  shipper  suffers  special  damages  because  of 
wrongful  delay,  no  compUance  with  the  stipulation 
is  necessary  to  entitle  him  to  recover  for  such 
sx>ecial  damages,^  and  the  reason  is  that  the  notice 
would  be  useless  in  determining  the  amount  of  such 
loss.^^  In  conformity  with  tins  principle,  it  has  uni- 
formly been  held  that  a  stipulation  that  notice  of 
damages  should  be  a  condition  precedent  to  recovery 
for  any  injury  to  the  shipment  during  transporta- 
tion has  no  application  to  damages  caused  by  the 
loss  of  market,^  to  loss  resulting  from  a  decline  in 
the  market  value  of  the  shipment,^^  or  to  the  ex- 
pense of  feeding  stock,  resulting  from  delay  in  trans- 
portation." And  no  notice  is  necessary  to  author- 
ize the  recovery  of  damages  from  shrinkage  result- 
ing  from  the  holding  of  the  cattle  after  transporta- 
tion was  completed,  due  to  the  loss  of  market.**  It 
has  also  been  held  that  a  provision  in  a  bill  of 


Ark.— St.  Louis,  etc.^.  Co,  v.  Kel- 
ler. 90  Ark.  308,  119  SW  254. 

Kan, — Sprague  v,  Missouri  Pac.  R. 
Co.,  34  Kan.  S47.  8  P  465. 

Mlsa. — Southern  Express  Co.  v, 
Hunnicutt,  64  Miss.  566,  28  AmR  386. 

N.  Y. — Osterhoudt  v.  Southern  Pac. 
Co.,  47  App,  Div.  146,  62  NYS  134. 

N.  C. — Kime  V.  Southern  R,  Co., 
153  N.  C.  398.  69  SE  264;  Austin- 
Stephenson  Co,  V.  Southern  R,  Co., 
161  N.  C.  137.  65  SE  767;  Hlnkle  v. 
Southern  R.  Co,,  126  N,  C,  932,  36  SE 
348.  78  AmSR  685;  Selby  v.  Wilming- 
ton, etc.,  R.  Co..  113  N.  C.  588,  18  SE 
88,  37  AmSR  635. 

Oh. — Pennsylvania.  Co.  v.  Shearer, 
76  Ob.  St.  249,  79  NE  431.  116  AmSR 
730.  9  AnnCas  IS. 

Or. — Frank  L.  Smith  Meat  Co.  v. 
Oregon  R.,  etc,  Co.,  59  Or.  206,  117 
P  303. 

Utah. — Houtz  V.  Union  Pac.  R.  Co., 
33  Utah  175.  93  P  439,  17  LRANS 
628  (dictum). 

Va. — Vlrffinla-CaroUna  Chemical 
Co.  V.  Southern  E^xpresB  Co.,  110  Va. 
666.  66  SB  838;  Liquid  Carbonic  Co. 
V.  Norfolk,  etc.  R.  Co..  107  Va.  323, 
68  SB  669,  13  LRANS  763  and  note. 

Man. — Hayward  v.  Canadian  North- 
ern R.  Co.,  16  Man.  158. 

Ont. — Newman  v.  Grand  Trunk  R. 
Co,,  20  Ont.  L,  28E,  16  OntWR  101; 
Mercer  v.  Canadian  Fiac.  R.  Co..  17 
Ont.  L.  586:  Mason  V.  Grand  Trunk 
R.  Co.,  87  U.  C.  Q.  B.  163. 

See  also  aunra  U  211,  477,  480  for 
analogous  deciBlons  holding  that  lim- 
itations of  llai>ility  as  to  value  in 
case  of  loss  or  injury  are  valtd  and 
operative  notwlthstandlnir  such  loss 
or  injury  Is  due  to  negTlgence,  the 
view  belnff  taken  that  such  a  limita- 
tion is  not  one  against  the  carrier's 
neellgence. 


of 


ielisence. 

"The  «tlpulatlon  requtrinar  notice 
any  claim  for  damages  to  oe  given 
cannot  be  regarded  as  an  attempt  to 
exonerate  the  company  from  negU- 

?ence.  or  from  the  negligence  or  mfs- 
easance  of  any  of  Its  servants.  The 
company  concedes  that  such  an 
agreement  would  be  Ineffectual  for 
that  purpose.  It  is  to  be  regarded 
rather  as  a  regulation  for  the  protec- 
tion of  tbe  comiHiny  from  fraud  and 
Imposition  iti  -  the  adjustment  end 
payment  of  claims  for  damages  by 
giving  the  company  a  reasonable  op- 
portunity to  ascertaJn  the  nature  of 
the  damage  and  its  cause,"  Sprague 
v.  Missouri  Pac.  R.  Co.,  34  Kan.  347. 
351,  8  P  465  [quot  with  appr  Liquid 
Carbonic  Co.  v.  Norfolk,  etc.,  R.  Co,, 
107  Va.  823,  327,  58  SE  669.  13  LRA 
NS  7631. 

"This  provision  of  the  contract 
does  not  affect  the  liability.  Itself,  of 
the  common  carrier  created  or  caused 
hy  the  act  itself  of  injury  or  of 
negligence.  It  Is  not  a  limitation  of 
or  an  exemption  from  liability  done 
or  caused  by  such  act  or  injury  or 
negligence.  Therefore  this  provision 
does  not  Itself  limit  the  common-law 
liability  of  the  carrier,  nor  does  It 


exempt  the  carrier  from  the  perform- 
ance of  any  common-law  duty  or 
from  the  common-law  liability  im- 
posed upon  it  by  any  failure  or  negli- 
gence in  the  Performance  of  those 
duties."  St.  Louis,  etc.,  R.  Co.  v. 
Keller.  90  Ark,  308.  313,  119  SW  254. 

"[Th^e  stipulations  are]  not  an 
exemption  from  liability  to  any  ex- 
tent, but  Is  [are]  merely  In  the 
nature  of  a  condition  precedent, 
whlcft,  if  the  shipper  performs,  his 
right  of  recovery  remains  unim- 
paired, and  if  he  falls  to  perform, 
incurs  the  penalty  of  losing  hia  right 
to  sue,"  Pennsylvania  Co,  v.  Shearer, 
76  Oh.  St.  249,  254,  79  NB  431,  116 
AmSK  730,  9  AnnCas  16. 

[a]  In  VoTth  Bokoto  it  has  been 
held  that  a  clause  in  a  special  con- 
tract with  a  common  carrier,  provid- 
ing that,  when  property  M  Injured 
the  shipper  must,  as  a  condition 
precedent  to  recovery  therefor,  give 
notice  in  writing  before  the  prop- 
erty is  removed  from  the  place  of 
destination,  is  not  prohibited  by  Rev. 
Code  (1906)  8  6678;  providing  that  a 
common  carrier  cannot  be  exonerated 
by  any  agreement  in  anticipation 
thereof  from  liability  for  the  gross 
negligence,  fraud,  or  willful  wrong 
of  Itself  or  Its  employees.  Cooke  v. 
Northern  Pac.  R.  Co.,  22  N.  J>.  266, 
133  NW  803. 

80.  Kallna  v.  Union  Fac.  B.  Co., 
69  Kan.  172,  76  P  438. 

81.  See  coses  infra  notes  82-94. 
sa.    Giles  V.  Atchison,  etc..  R.  Co., 

92  Kan.  822,  140  P  875;  Gault  v.  At- 
chison, etc,  R.  Co..  92  Kan.  464.  139 
P  1014;  Ray  V.  Missouri,  etc.,  R.  Co., 
90  Kan.  244.  183  P  847:  Hayes  v. 
Missouri,  etc..  R.  Co,,  84  Kan.  1,  113 
P  421 :  Atchison,  etc.,  R.  Co.  v. 
Wright,  78  Kan.  94.  96  P  1132;  Atchi- 
son, etc.,  R,  Co.  V.  Poole,  73  Kan.  466, 
87  P  466;  I,K>ul«ville,  etc,  R,  Co.  v. 
Smith.  14  KyL  814;  Smith  v.  8t, 
Louis,  etc.,  R,  Co.,  186  Mo.  A.  401.  171 
SW  63S;  Smith  v.  Chicago,  etc.,  R. 
Co..  112  Mo.  A.  610.  87  SW  9.  See 
also  Kramer  v.  Chicago,  etc..  R.  Co.. 
101  Iowa  178.  70  NW  119  (dictum). 

"This  is  for  the  purpose  of  en- 
abling the  railroad  company  to  get 
evidence  as  to  the  extent  of  the  loss, 
if  any,  by  an  inspection  of  the  cattle 
after  they  arrive  at  their  destination 
and  before  seraratlon."  Gault  v. 
Atchison,  etc.,  ft.  Co.,  92  Kan.  464, 
466.  139  P  1014. 

83.  Jett  V.  Southern  R.  Co.,  130 
Tenn.  237.  169  SW  767. 

84.  Wllliamsport  Hardwood  Lum- 
ber Co.  V.  Baltimore,  etc,  R.  Co.,  71 
W.  Va.  741.  746,  77  SB  333  [olt  Cyc]; 
and  cases  infra  note  86. 

86,    See  cases  infra  note  86. 

86.  Iowa. — Kramer  v.  Chicago. 
etc.,  R,  Co.,  101  Iowa,  178,  70  NW 
119. 

Kan, — Gault  v,  Atchison,  etc,  R. 
Co..  92  Kan.  464.  139  P  1014. 

Ky. — Louisville,  etc,  R.  Co,  v. 
Smith.  14  KyL  814;  Louisville,  etc. 
R,  Co.  V,  Bell.  13  KyL  393, 


Mo. — Morrow  v.  Missouri  Pac.  R, 
Co.,  140  Mo.  A.  800,  128  SW  1084; 
AuII  v,  Missouri  Pac.  R.  Co^  186  Mo. 
A.  291.  116  SW  1122:  Wright  v. 
Chicago,  etc,  R.  Co.,  118  Mo.  A.  392. 
94  SW  866. 

Tex. — St.  Louis,  etc,  R,  Co.  v. 
Hurst.  (Civ.  A.)  13S  SW  699. 

87.  Gault  V.  Atchison,  etc.  R.  Co., 
92  Kan.  464,  189  P  1014;  Louisville, 
etc.,  R,  Co.  v.  Bell,  13  KyL  398. 

88.  Ray  v.  Missouri,  etc.,  R.  Co.. 
90  Kan,  244.  133  P  847;  Hayes  v.  Mis- 
souri, etc,  R.  Co..  84  Kan.  1,  113  P 
421;  Cornelius  v.  Atchison,  etc.,  R. 
Co..  74  Kan.  699.  87  P  751:  Atchison, 
etc.  R.  Co.  V.  Poole,  73  Kan.  466,  87 
P  465:  Riddler  v.  Missouri  Pac  R, 
Co..  184  Mo,  A,  709,  171  SW  632;  Aull 
V.  Missouri  Pac  R.  Co.,  136  Mo.  A, 
291.  116  SW  1122;  Wright  v.  Chi- 
cago, etc,  R.  Co..  118  Mo.  A.  392,  94 
SW  666;  Johnson  v.  Missouri,  etc,  R. 
Co..  107  App.  Div.  374.  96  NTS  182; 
St.  Louis,  etc..  R.  Co.  v.  HUrst,  (Tex. 
Civ.  A.)  135  SW  699. 

89.  Colo. — E^tes  V.  Den\*er,  etc., 
R.  Co.,  49  Colo.  378,  113  P  1005. 

Iowa. — Kramer  v.  Chicago,  etc.,  R. 
Co.,  101  Iowa  178,  70  NW  119. 

Kan. — Ray  v.  Missouri,  etc,  R.  Co., 
90  Kan.  244,  133  P  847;  Hayes  v.  Mis- 
souri, etc..  R.  Co.,  84  Kan.  1.  118  P 
421;  Missouri,  etc..  R.  Co.  v.  Fry.  79 
Kan.  21,  98  P  206;  Darling  v.  Atchi- 
son, etc..  R.  Co.,  76  Kan.  893,  93  P 
612,  94  P  202;  Missouri,  etc..  R.  Co. 
V,  Fry.  74  Kan,  646.  87  P  754;  Atchi- 
son, etc,  R,  Co,  V.  Poole,  73  K&n,  466. 
87  I*  465. 

Mo, — Libby  v.  St.  Louis,-  etc.,  R. 
Co.,  137  Mo.  A.  276,  117  SW  669; 
Loe*)  v.  Wabash  R.  Co.,  (A.)  85  SW 
118;  Live  Stock  Co.  v.  Kansas  City, 
etc.,  R.  Co..  100  Mo.  A.  674,  76  SW 
782;  T>.  Klaas  Commn.  Co.  v.  Wabash 
R.  Co..  80  Mo.  A.  164;  Leonard  v.  Chi- 
cago, etc,  R.  Co.,  54  Mo.  A.  293.  Con- 
tra Smith  V.  Chicago,  etc,  R.  Co.,  112 
Mo.  A.  610.  87  SW  9. 

N.  Y. — Frey  v.  New  York  Cent., 
etc..  R.  Co..  114  App.  Dlv.  747.  100 
NYS  225;  Johnson  v.  Missouri,  etc.. 
R,  Co.,  107  App.  Dlv.  374,  95  NYS 
182. 

Tenn. — Jett  v.  Southern  R.  Co.,  130 
Tenn.  237,  169  SW  767. 

Tex. — Pecos,  etc.,  R.  Co.  v.  Evans- 
Snyder-Buei  Co.,  100  Tex,  190.  97  SW 
466;  St.  Louis,  etc.,  R.  Co.  v.  Hurst. 
(Civ.  A.)  135  SW  599:  Southern  Kan- 
sas R.  Co.  V.  Curtis,  44  Tex.  Civ.  A. 
477.  99  SW  566. 

"Market  fluctuations  of  well-known 
commodities  are  matters  of  record, 
and  the  carrier  may  make  investiga- 
tions and  protect  itself  at  one  time 
OS  well  as  another  against  claims  so 
arising."  Jett  v.  Southern  R.  Co.. 
130  Tenn.  237.  244.  169  SW  767. 

90.  Aull  V  Missouri  Pac  R,  Co.. 
136  Mo.  A.  291.  116  SW  1122;  St. 
Louis,  etc.,  R.  Co.  v.  Hurst,  (Tex.  Civ. 
A.)  135  5W  599. 

91.  Gault  v,  Atchison,  etc,  R.  Co.. 
92  Kan.  464,  139  P  1014, 


For  latsr  cai— ,  Osnlopmsnts  and  cfhuffss  in  the  law  see  cumulative  Annotations,  sams  title,  page  on^  note  number. 
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lading  for  a  shipment  of  live  stock,  requiring  notice 
to  the  carrier  as  a  condition  precedent  to  any  right 
of  action  for  damages  for  loss  or  injuries^  delay  in 
transportation,  or  decline  in  the  market,  does  not 
apply  to  damages  to  stock  while  in  shipping  pens 
dae  to  the  carrier's  failure  to  ship  them  at  once 
as  agreed."^  Kevertheless,  it  has  been  held  that, 
where  the  provision  requiring  notice  is  not  eon- 
fined  to  loss  of,  or  injury  to,  live  stock  covered  hf 
the  contract,  hat  expressly'  inclndes  damages  for 
delay,  it  mnst  be  construed  as  including  a  loss 
Sustained  by  a  decline  in  the  maiket;"  uid  that  a 
provision  in  a  bill  of  lading  to  the  effect  that  claims 
for  loss,  damage,  or  delay  mnst  be  made  in  order  to 
render  the  carrier  liable  was  not  limited  to  claims 
for  damages  to  the  goods  shipped,  but  extended  to 
damages  from  delay  whraeby  apples  which  the  con- 
signee intended  to  pack  in  the  barrels  shipped  could 
not  be  picked  until  after  tfa^  were  overripe  and 
injured  for  storage  purposes. 

\i  487]  c  Failue  to  Deliver  Ooods.  It  is  sJso 
very  generally  held  that  stipulations  of  the  charac- 
ter under  consideration  have  no  application  where 
the  goods  are  never  delivered."*  This  principle  has 
been  applied  in  case  of  a  conversion  of  the  goods 


\y  the  carrier.""  And  it  has  been  very  generally  held 
that  the  stmulation  does  not  apply  in  ease  of  a 
misdelivery.  It  has  been  held,  however,  in  an  ac- 
tion on  a  shipping  contract  providing  for  notice 
in  case  of  failure  to  make  delivery  that  such  notice 
is  a  condition  precedent  in  an  action  based  on  a 
misdelivery  of  the  goods.^ 

[$  488]  d.  Other  Olainu.  These  stipulations 
have  been  held  applicable  to  shipments  beyond  the 
carrier's  line  as  well  as  to  ddpments  to  points  on 
its  own  line."  They  do  not  apply  to  damages  oc- 
curring before  execution  of  the  contract,^  or  to  a 
case  where  the  consignee  refuses  to  receive  the 
property  on  the  ground  that  it  is  not  tendered  in 
proper  condition,  where  the  shipment  is  made  un- 
der parol  contract,  and  not  under  the  bill  of  lad- 
ing,' to  damages  for  failure  to  comply  with  a  con- 
tract to  furnish  cars  at  a  specified  time  and  place,^ 
to  a  claim  for  loss  of  animals  which  died  during 
the  transportation,  of  which  fact  the  carrier  had 
actual  knowledge,"  to  injuries  to  live  stock  apparent 
after  they  had  been  kept  at  the  quarantine  yards 
for  several  days  and  dipped  b^^  the  carrier's  serv- 
ants under  government  supervision,*  to  losses  for 
which  the  carrier  stipulates  that  it  is  not  to  be  liable^ 


Sa.  Wichita  Valley  R.  Co.  v. 
BoRer.  (Tex.  Civ.  A.)  167  SW  767. 

[a]  The  won  la  "that  the  cause 
of  action  to  recover  such  damage  had 
accrued  and  was  complete  before  the 
written  contract  for  the  traneporta- 
tion  of  the  cattle  was  executed,  and 
that  there  was  no  conalderatlon  for 
the  provision  In  the  writing,  affect- 
ing that  cause  of  action."  Wichita 
VaJley  R.  Co.  v.  Roger,  (Tex.  Civ.  A.) 
1S7  SW  767.  769. 

S3.  St.  Louis,  etc.,  R.  Co.  v.  Zlck- 
afoose,  39  OHI.  302,  135  P'406. 

94.  Bailey  v.  Missouri  Pac.  R.  Co.. 
1S4  Mo.  A.  467.  462.  171  SW  44  (where 
the  court  said:  The  term  "  'claims 
for  .  .  .  delay'  obviously  was  in- 
tended to  be  comprehensive,  and  to 
include  all  damages  that  reasonably 
might  be  anticipated  to  follow  a 
n^liltent  breach  of  the  carrier's  duty 
to  deliver  the  barrels  within  a  rea- 
sonable time"). 

95.  Ark. — Kansas,  etc.,  R.  Co.  v. 
Ayers.  63  Ark.  331,  38  SW  filS. 

Ga.— Central  R  Co.  v.  Pickett,  87 
Ga.  734,  13  SB  7E0. 

Ind. — Chicago,  etc,  R.  Co.  v.  Fifth 
Nat.  Bank,  2^  Ind.  A.  600,  69  43. 

Htnn. — ^Bardwell  v.  American  Ex- 
press Co..  36  Minn.  344,  28  NW  926. 

Mo. — ^Harrington  v.  Chicago,  etc 
R.  Co.,  148  Mo.  A.  418.  123SW  807. 

N.  Y.^ — Security  Trust  Co.  v.  Wells, 
81  App.  Dlv.  426.  80  NYS  830  [afC 
178  N.  T.  620  mem,  70  NE  1109  mem]. 

Okl. — OiicaKO,  etc.,  R.  Co.  v. 
Spears,  81  Old.  469.  122  P  228. 

Pa. — Ridgway  Grain  Co.  v.  Fenn- 
sylranla  H.  Co.,  228  Pa.  641.  77  A 
1007,  31  L.RAN8  1178  and  note. 

S.  C. — Deaver-Jeter  Co.  v.  Southern 
R.  Co.,  91  S.  C.  603,  606.  74  SB  1071. 
AnnC^1814A  230  and  note  [clt  Cyc]; 
Porter  V.  Southern  Express  Co.,  4  S. 
C.  135.  16  AmR  762. 

Tex. — Oalveston,  etc,  R.  Co,  v. 
Ball.  80  Tex.  602.  16  SW  441;  Oulf, 
etc..  B.  Co.  V.  TraiwlGl^  80  Tex.  270. 
IS  SW  668.  18  SW  948rMlssourl.  etc.. 
R.  Co.  V.  Harrlman,  (Civ.  A.)  128  SW 
932:  Orayaon  County  Nat.  Bank  v. 
Xashvllle,  etc.,  R.  Co.,  (Civ.  A.)  79 
SW  1094. 

Va. — Chesapeake,  etc.,  R.  Co.  v. 
Stodc  104  Va.  97.  100,  61  S£  161 
[clt  Cycl. 

Wash.! — ^Plerson  v.  Northern  Pac 
R.  Co.,  61  Wash.  460,  112  P  609. 

[a]  Uve  vfaMik  AylV  w  nrata<— 
Live  stock  which  died  in  transit  was 
not  within  the  terms  of'a  stipulation 
between  the  shipper  and  the  carrier 
for  notice  of  claim  for  damages  be- 
fore the  stock  was  removed  or 
mingled  with  others.  Kansas,  etc., 
R.  Co.  v.  Ayers.  63  Ark.  631.  38  SW 
S15;  Southern  R.  Co.  v.  Forrest.  132 


Ga.  S52,  66  SB  93;  Central  R.  Co.  v. 
Pickett,  87  Oa.  734,  IS  SE  750;  Louis- 
ville, etc.,  R.  Co.  v.  Warfleld.  6  Ga. 
A.  560,  65  308;  Missouri,  etc.,  R. 
Co.  V.  Frogley,  76  Kan.  440,  89  P 
903;  Chicago,  etc.,  R.  Co.  v.  Spears, 
31  Okl.  469,  122  P  228;  Pierson  v. 
Northern  Pac.  R.  Co..  SI  Wash.  460, 
112  P  609. 

96.  Chicago,  etc.,  R.  Co.  v.  Fifth 
Nat.  Bank,  26  Tnd.  A.  600,  69  NE  43; 
Bardweli  v.  American  Express  Co., 

36  Minn.  844,  28  NW  926:  Ridgway 
Grain  Co.  v,  Pennsylvania  R.  Co.,  828 
Pa.  641,  77  A  1007,  81  LRANS  1178 
and  note. 

97.  U.  S. — Oeorgla,  etc.,  R.  Co.  v. 
Bllsh  Milling  Co.,  241  U.  S.  190,  86 
set  541. 

Ala — Southern  R.  Co.  t.  Webb,  143 
Ala.  304.  39  S  262,  111  AmSR  45,  6 
AnnCas  97. 

Ga. — Merchants,  etc.,  Transp.  Co. 
v.  Moore.  124  Ga.  482.  62  SB  802. 

Ind. — Cleveland,  etc.,  R.  Co,  v. 
Potts.  33  Ind.  A.  664.  71  NB  686. 

N.  T.--Sheldon  v.  New  York  Cent., 
etc.  R.  Co..  61  Mlac  274,  118  NTS 
676. 

Ont. — Totmle  v.  Michigan  Cent  R. 
Co.,  19  Ont.  L.  26,  14  On^WR  82. 

It  Is  not  in  the  contemplation  of 
either  party  that  "a  claim  for  dam- 
ages should  be  presented  to  the  car- 
rier for  the  result  of  Its  voluntary 
act."  MertdiantB,  etc.,  Transp.  Co.  v. 
Moore,  184  Ga.  482,  62  SB  802. 

9B.  Qeorgla,  etc.,  R.  Co.  V.  Bllsh 
Milling  Co..  341  U.  S.  190/  36  SCt  641 
[air  if  Ga.  A.  142,  82  SB  7841- 

n.  Jennings  v.  Grand  Trunk  R. 
Co.,  127  N.  T.  438,  28  NB  394. 

1.  St.  Loals,  etc.,  R.  Co.  v.  Law. 
68  Ark.  218,  67  BW  268;  Pecos,  etc. 
R.  Co.  v.  Crews,  <Tex.  Civ.  A.)  139 
SW  1049. 

8.  Oulf,  etc.  R.  Co.  V.  Goldlng,  3 
Tex.  A.  Civ.  Cas.  i  33. 

3.    Green  v.  Pacific  Express  Co., 

37  Mo.  A.  687:  McCarty  v.  Gulf.  etc. 
R.  Co.,  79  Tex.  33.  16  SW  164;  Mla- 
sourt.  etc.,  R.  Co.  v.  Graves,  (Tex.  A.) 
16  SW  102;  North  West  Transp.  Co. 
V.  McKensle.  26  Can.  S.  C.  38. 

4b  N.,  C.  ft  St.  L.  R.  Co.  v.  Pound- 
ers. 4  Tenn.  Civ.  A.  372. 

5.  Cockrtll  V.  Missouri,  etc,  R. 
CO.,  90  Kan.  660,  186  P  822;  Soutkern 
R.  Co.  V.  Bacon.  128  Tenn.  169,  169 
SW  602;  Cohen  t.  Minneapolis,  etc.. 
R.  Co..  162  Wis.  73.  166  NW  946 
(recognising  but  not  opposing  the 
rule). 

"The  reason  does  not  apply  to  dead 
animals.  There  can  be  no  Inter- 
mingling with  other  animals,  and  the 
agent  who  makes  delivery  necessarily 
has  his  attention  drawn  to  the  dead 
animals,  and  can  make  such  inspec- 


tion as  he  deems  fit  at  once.  There- 
fore it  could  not  be  that  the  parties 
Intended  to  co^er  such  a  case," 
Southern  R.  Co.  v.  Bacon,  128  Tenii. 
169.  171,  169  SW  602. 
_Ja]  Kale  of  test  »plMU— (1) 
Where  it  appeared  that  the  agent  of 
the  railway  company  was  present 
when  the  dead  oattie  were  taken  from 
the  car  by  the  owner.  Kansas,  etc, 
R.  Co.  V.  Ayers,  68  Ark.  331,  88  SW 
515.  (2)  Where  It  appeared  that  the 
dead  animals  were  removed  by  the 
carrier  from  the  car,  and  the  court 
said  that  alnce  by  such  removal  It 
had  opportunity  to  ascertain  the 
cause  and  extent  of  loss,  there  was 
no  need  of  any  further  notice.  Mis- 
souri, etc.,  R.  Co.  V.  Progley,  76  Kan. 
440.  89  P  903.  (8)  Where  the  dead 
animals  were  reloaded  by  the  car- 
riers during  transit,  and  ft  was  held 
that  the  carrier  had  opportunity  to 
ascertain  both  the  tact  of  death  and 
the  extent  of  the  loss.  Wichita,  etc„ 
R.  Co.  v.  Koch,  8  Kan.  A.  648,  56  P 
638.  (4)  Where  the  dead  hogs  were 
removed  from  the  car  in  transit  by 
the  carrier's  employees.  Patterson 
V.  Missouri,  etc.,  R.  Co.,  24  Okl.  747, 
104  P  31. 

[b]  Want  o(  onerfennitjr  for 
knowteOge  by  oanler^A  stipulation 
requiring  notice  of  loss  or  Injury 
must  be  complied  with  In  respect  to 
animals  which  died  In  transit,  where 
the  owner  cared  for  the  stock  in 
transit,  where  the  consignee  unloaded 
the  car  at  Its  destination  at  the  stock 
yards,  and  where  there  Is  nothing  to 
show  knowledge  on  the  part  of  the 
carrier  until  It  received  notice  sev- 
eral days  after  the  animals  were  re- 
moved. Cohen  V.  Mlnneanplis.  etc., 
R.  Co.,  162  Wis.  78,  166  NW  946. 

6.  Broadhead  v.  Atchison,  etc.,  R. 
Co.,  (Kan.)  166  P  20  (holding,  how- 
ever, that,  in  order  to  recover  for 
damages  so  caused  thereafter  de- 
veloping, notice  was  required). 

V.  Davis  V.  Wabash  R.  Co.,  122  Mo. 
A.  637.  99  SW  17. 

[al  Thus,  a  bill  of  lading  for 
shipment  of  live  stock  provided  that 
no  carrier  ifhould  be  liable  for  loss 
or  damage  to  freight  shipped  unless 
It  was  proved  to  nave  occurred  dur- 
ing transit  over  the  particular  car- 
rier's line,  and  that  of  this  notice 
should  be  given,  etc     It  was  also 

f rovlded  that  for  loss  or  damage  to 
relgtit  during  transit  the  legal  rem- 
edy should  be  agalntft  only  the  par- 
ticular carrier  in  whose  custody  the 
freight  was  when  lost  or  damaged. 
It  was  held  that  it  was  not  contem- 

r listed  that,  in  case  of  a  loss  on  the 
Ines  of  a  connecting  carrier,  notice 
should  be  given  to  the_ initljUl  rar- 
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or  to  Bubseqaent  dam^e,  if  the  shipper  was  not 
given  opportunity  to  ascertain  that  such  stipulation 
was  embodied  in  the  writing  and  knew  nothing  of 
it  prior  to  his  stock  being  loaded  and  started  en 
route  ;^  or  to  any  articles  other  than  those  which 
the  provisions  of  the  contract  designate.^  And  a 
stipulation  for  notice  of  claim  for  dami^^es  for  in- 
juries to  household  goods  and  live  stock  has  no 
application  to  an  action  by  the  representative  of 
the  shipper  for  the  negligent  killing  of  the  shipper 
who  accompanied  the  shipment/"  So  it  has  been 
held  that  a  stipulation  requiring  a  shipper  of  stock 
to  give  notice  of  any  claim  for  damages  before  the 
stock  was  removed  from  its  place  of  destination 
does  not  apply  to  removal  by  the  carrier  or  its  serv- 

rier.  It  having  stipulated  that  It  was 
not  to.be  Ifabie  for  such  a  loss.  Hol- 
land V.  Atchison,  etc..  R.  Co.,  ISB  Uo. 
A.  694.  114  SV?  61. 

8.  Peooa,   etc.,   R.   Co,   v.  Crewa, 
(Tex.  Civ.  A.)  139  SW  1049. 

9.  Norfolk,  etc.,  R.  Co.  v.  Harman. 
104  Va.  GOl,  S2  SE  368, 

[a]  THuK,  a  bill  of  lading:,  made 
out  on  a  form  used  for  the  transpor- 
tation of  live  stock,  was  Issued  to 
cover  a  shipment  of  live  stock  and 
also  of  household  goods.  One  clause 
of -the  bin  required  the  shipper  to 
give  notice  of  his  claim  as  a  condi- 
tion precedent  to  his  rifrht  to  recover 
"for  loss  or  Injury  to  said  animals." 
It  was  held  that  the  shipper  was  not 
required  to  grlve  notice  of  a  claim  for 
Injury  to  his  household  goods  before 
suing  for  damages  on  account  of  such 
Injury.  NorfolK,  etc.,  R,  Co.  v.  Har- 
man. 104  Va.  501,  52  SE  368. 

10.  Pittsburgh,  etc..  R.  Co.  v. 
Brown,  178  Ind.  11.  97  NB  146,  98 
NC  626. 

11.  Kansas,  etc.,  R.  Co.  v.  Ayers. 
63  Ark.  331.  38  SW  Elfi;  Missouri, 
etc.,  R.  Co.  V.  Frogley,  76  Kan.  440, 
89  p  903;  Baker  v-  Missouri  Pac  R. 
Co..  34  Mo.  A,  98. 

12.  Wilson    V.    Wabash,    etc.,  R. 
Co.,  23  Mo.  A.  50. 

13.  Armstrong  v.  Chicago,  etc.,  R. 
Co.,  53  Minn.  188.  64  NW  1069. 

14.  Smith   V.    Dinsmore.   9  Daly 
(N.  Y.)  188. 

16.  Georgia,  etc.,  R.  Co.  v.  Bllsh 
MillinB  Co..  241  U.  S.  190,  36  SC.t  541. 

16.  U.  S. — Georgia,  etc.,  R.  Co.  v. 
Bllsh  Milling  Co.,  241  U.  S.  190.  36 
set  541. 

Ala. — Southern  Express  Co.  v. 
Ruth,  5  Ala.  A.  644,  59  S  638, 

Ark. — St.  Louis,  etc.,  R.  Co.  v.  Cum- 
bie,  101  Ark.  172,  141  SW  939. 

Kan. — Atchison,  etc.  R.  Co.  v.  Col- 
lins. 47  Kan.  11,  27  P  99;  Atchison, 
etc..  R.  Co.  v.  Temple,  47  ICan.  7.  27 
P  98.  13  LRA  862. 

Me. — Johnson  v.  New  York,  «tc.,  R. 
Co..  Ill  Me.  263.  88  A  988. 

Mo. — Vencill  v.  Quln<-y.  etc..  R. 
^-o..  132  Mo.  A.  722.  112  SW  1030: 
Hancock  v.  Chicago,  etc..  R.  Co.,  131 
Mo.  A.  401,  111  SW  519. 

N.  Y. — D'Arsl  V,  NavlRaztone  Alta 
Italia,  91  Misc.  10,  164  NYS  158. 

N.  C— Hlnkle  v.  Bouttaem  R.  Co.. 
126  N.  C.  932.  36  SE  848.  78  AmSR 
685. 

Okl. — Chicago,  etc.,  R.  Co.  v. 
Spears.  31  Okl.  469,  122  P  238;  St. 
Louis,  etc..  H.  Co.  v.  Young,  80  Okl. 
6SS,  120  P  999:  Missouri,  etc..  R.  Co. 
V.  bavts.  24  Okl.  677,  104  P  84,  24 
LRANS  Re6. 

Pa. — Hoffman  v.  Delaware,  etc.,  R. 
Co..  39  Pa.  Super.  47. 

S.  C. — Jenkins  v.  Atlantic  Coast 
Line  R.  Co.,  83  S.  C.  473,  65  SE  636. 

Tex. — Texas,  etc.  R.  Co.  v.  Trues- 
dcll.  21  Tex.  Civ.  A.  126,  61  SW  272. 

Wash. — Reynold*  v.  Great  North- 
ern R.  Co..  40  Waish.  163,  82  P  161. 
Ill  AmSR  883. 

Man. — Martin  v.  Northern  Pac.  Ex- 
press Co.,  10  Man.  696. 

[a]  Thna,  <1)  a  contract  for  the 
shipment  of  mules  required,  as  a 
condition  to  recovery  for  loss,  that 
the  shipper  give  notice  to  the  con- 


ants,  but  only  to  removal  by  the  shipper  or  owner.*^ 
Nor  does  such  a  stipulation  apply  where  the  injury 
complained  df  is  the  delivering  of  animals  different 
from  those  shipped.^^  As  to  the  carrier's  conduct 
as  warehouseman,  it  has  been  both  asserted^^  and 
denied**  that  such  stipulations  apply. 

[$  489]  6.  Kequisites  and  Sufficiency  of  Notice. 
As  r^ards  the  sufficiency  of  the  notice  of  a  claim 
for  loss  of,  or  injuries  to,  goods  shipped,  it  is  very 
generally  held  that  no  particular  form  of  notice  is 
necessary,^^  and  that  a  substantial  compliance  with 
the  stipulation  providing  for  notice  is  all  that  is' 
required.^*^  It  "is  addressed  to  a  practical  exigent 
and  it  is  to  be  construed  in  a  practical  way.**" 
Where  a  claim  sufficient  in  substance  is  filed  within 


ductor  or  to  the  nearest  station  or 
freight  agent  before  the  mules  were 
mingled  with  other  live  stock  or  re- 
moved from  the  pens  at  their  desti- 
nation. During  the  same  afternoon 
on  which  the  mules  arrived  at  des- 
tination they  were  removed  from  tho 
pens  to  the  shipper's  barn  adjoining 
the  right  of  way  and  nearer  the 
depot  than  the  stock  pens  and  on 
the  next  morning,  while  still  In  the 
barn,  and  before  they  had  been 
mingled  with  other  stock,  the  ship- 
per served  on  the  station  agent  no- 
tice of  claim  for  damages.  The 
agent,  after  the  mules  had  been 
placed  In  the  barn,  and  before  they 
had  been  mingled  with  the  other 
stock,  both  on  the  day  of  their  ar- 
rival and  on  the  day  on  which  the 
notice  was  served,  Ins^pected  them 
and  made  a  memorandum  of  their 
Injuries.  It  was  held  that  the  notice 
of  loss  substantially  complied  with 
the  contract.  Missouri,"  etc..  R.  Co. 
V.  Davis.  240  Okl,  677,  104  P  34,  ^4 
LRANS  866.  (2)  Contracts  for  the 
carriage  of  live  stock  provided  that 
claims  for  loss  or  damage  must  be 
made  In  writing  within  ten  day.s 
after  unloading,  and  that  failure  to 
make  such  claim  would  ouerate  as  a 
waiver  and  release.  A  shipper  flled 
a  separate  claim  for  damages  for 
each  shipment,  the  purport  of  whicli 
was  a  claim  for  loss  and  damage, 
due  to  rough  handling  and  Improper 
facilities  for  loading  and  unloading 
;it  an  Intermediate  point,  and  that 
the  stock  was  badly  bruised  and  de- 
preciated in  value.  Tho  carrier  wa.-« 
also  given  notice  and  opportunity  to 
Inspect  on  arrival  at  destination.  It 
was  held  that  this  subHtantially  com- 
piled with  the  provisions  of  the  con- 
tract, especially  In  view  of  the  notice 
and  the  opportunity  to  inspect,  and 
that  the  shipper  was  entitled  to 
prove  any  damage  which  was  the 
natural  and  probable  re.sult  of  sucli 
cause,  without  furnishing  a  bill  of 
particular.^  showing  the  items.  Car- 
stens  Packing  Co.  v-  Southern  Pac. 
Co..  58  Wash.  239,  108  P  613,  27 
LRANS  976.  (3)  A  citation  re- 
citing: "The  nature  of  plaintiffs' 
demand  Is  as  follows,  to  wit:  That 
they  shipped  from  Odessa. 
Texas,  to  Forth  W'orth,  Texas,  and 
from  there  over  its  connecting  car- 
rier's line  of  railway  to  Kansas 
City,  Missouri,  at  which  place  Raid 
rattle  were  to  be  promptly  sold 
upon  the  market  thereof.  That  said 
cattle  were  delayed  on  defendant's 
road  at  Fort  Worth  for  a  period  of 
five  hours.  That  said  cattle  had  been 
upon  tho  cars  for  about  twenty  hour;; 
when  they  reached  Fort  Worth. 
Texas.  .  .  .  That  in  consequence 
of  said  cattle  being  negligently  left 
upon  the  cars  at  Fort  Worth  as  here- 
inbefore stated,  they  hooked,  horned, 
scarred,  bruised,  and  disfigured  ench 
other.  That  by  reason  of  the  prem- 
ises defendant  became  bound  and 
promised  to  pay  to  plaintiffs  their 
said  damages,"  etc.  Is  sufBclent  to 
Indicate  a  claim  for  damages  for  in- 
juries to  cattle,  Texas,  etc.,  R.  Co. 
V,  Truesdell.  21  Tex.  Civ.  A.  126.  127. 
51  SW  272.    <4)  Under  a  bill  of  lad- 


ing providing  that  notice  of  loss 
must  be  given  within  forty-eight 
hours  and  a  claim  made  within 
ninety  days  from  date,  the  making 
of  such  a  claim  within  the  time 
limited  constitutes  sufficient  notice 
of  loss.  D'Arsl  v.  Navigations  Alta 
Italia,  91  Misc.  10,  154  NYS  168. 

[b]  Br^igliif  snit^d  )  Where  the 
contract  proviaes  for  the  giving  of 
written  notice  of  a  claim  for  dam- 
ages within'  a  specified  time,  bring- 
ing suit  on  the  claim  within  that 
time  amountR  to  a  sufficient  notice. 
Southern  Express  Co.  v.  Ruth,  5  Ala. 
A.  644,  59  S  G3S:  Missouri,  etc..  K. 
Co.  V.  Neale,  (Tex.  Civ,  A,)  176  SW 
85;  Houston,  etc..  R.  Co.  v.  Davis, 
50  Tex.  Civ.  A,  74.  109  SW  422,  (2) 
And  it  has  been  held  that  this  Is  so, 
although  the  bill  of  lading  provided 
that  commencement  of  suit  should 
not  be  a  compliance  with  the  require- 
ment as  to  notice,  and  that  the  pur- 
pose of  such  provision  was  to  enable 
the  carrier  to  Investigate  and  to 
settle  claims  before  suit  was  Insti- 
tuted, where  the  carrier  had  ample 
time  to  preserve  Its  testimony  and 
to  ascertain  whether  or  not  it  was 
liable  for  the  damages  claimed,  ea- 
peclally  as  there  was  no  provision 
.requiring  any  delay  after  serving  the 
notice  before  commencing  the  suit.. 
Wichita  Valley  R.  Co,  v.  Roger,  (Tex. 
Civ.  A.)  167  SW  767.  (3)  Commence- 
ment of  suit  under  such  a  stipulation 
is  the  flllng  of  a  petition  or  com- 
plaint, with  instructions  to  Issue 
citation  thereon.  Gulf,  etc..  R.  Co, 
V.  Wllbanks.  7  Tex.  Civ,  A.  489,  27 
SW  302. 

[c]  Hotioe  1>7  mall^(l)  If  no- 
tice Is  mailed  In  time  to  reach  the 
carrier's  agent  within  the  time  lim- 
ited by  the  contract,  in  the  ordinary 
course  of  mall,  there  is  sufficient 
compliance  with  the  contract.  John- 
son V.  New  York,  etc..  It.  Co..  Ill 
Me.  263,  88  A  988;  Vencill  v.  Quincy, 
etc.,  R.  Co.,  132  Mo.  A.  722.  112  SW 
1030.  (2)  However,  notice  by  mall 
will  not  be  sufflcient  unless  mailed 
in  time  to  be  received  within  the 
time  fixed  by  the  contract,  St.  Louis, 
etc.,  R.  Co.  v.  Furlow.  89  Ark.  404, 
117  SW  617. 

[d]  Tklegnuns. — (1)  A  telegram 
which  In  Itself,  or  taken  with  other 
telegrams,  contains  an  adequate 
statement  of  the  claim  must  be  con- 
sidered to  satisfy  the  requirement 
as  to  notice.  Georgia,  etc,  R.  Co.  v. 
Bllsh  Milling  Co.,  241  U.  S.  190,  36 
set  641  [alf  15  Ga.  A.  142,  82  SE 
7841.  (2)  Where  the  agent  of  the 
carrier  was  present  when  an  exami- 
nation of  the  goods  was  made  by 
the  consignee's  agent  who  refused 
to  accept  the  shipment  on  account 
of  its  damaged  condition,  and  who 
gave  the  carrier's  agent  a  copy  of 
the  telegram  advising  the  consignor 
that  the  shipment  was  damaged  in 
Us  toUl  value  and  that  he  refused 
to  accept  It  on  that  account,  there 
was  a  sufficient  compliance  with  a 
contractual  requirement  of  written 
notice  of  claim  for  damages.  St. 
I-ouis.  etc.,  R.  Co.  V,  Cumble,  lOi 
Ark,  172.  141  SW  939. 

17.    Georgia,  etc.,  R.  Co.  v.  Bllsh 
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the  time  limited  by  the  contract,  the  fact  that  an- 
other claim  is  filed  after  the  expiration  of  the  time 
fixed  will  not  prevent  a  recovery  under  the  first 
claim."  However,  at  least  a  substantial  compliance 
is  necessary,  and  the  giving  of  information  to  the 
carrier 's  agent  that  'the  shipper  will  present  a  claim 
for  damages,^"  or  calling  the  attention  of  the  car- 
rier's agent**  or  of  some  laborer  who  happened  to 
be  working  for  the  carrier''  to  the  condition  of  ani- 
mals shipped,  or  a  mere  inquiry  requesting  that  the 
property  shipped  be  traced,  and  stating  its  sup- 
posed value,  or  a  mere  statement  to  an  agent  of 
the  carrier  that  the  shipment  was  in  bad  condition, 
without  in  any  way  suggesting  that  the  carrier  was 
responsible  for  that  condition,  or  that  anyone  was 
claiming  that  it  was,"  is  not  sufficient. 

Notice  of  claim  for  less  amount  than  sued  for.  It 
is  no  defense  to  an  action  for  loss  or  injury  that 
the  claim  filed,  with  notice  of  damages  to  a  ship- 
ment, was  for  less  than  the  amount  sued  for." 
The  parties  seeking  to  recover  are  not  confined  to 
any  special  amount  by  the  contract,  but  are  merely 
required  to  give  notice,  in  order  that  the  carrier 
may  investigate  before  the  witnesses  or  the  evidence 
is  beyond  its  reach." 

Notice  in  writing  and  verification.  Unless  the 
contract  of  shipment  requires  it,  the  notice  need  not 
be  in  writing.**  But  where  the  contract  requires 
a  written  notice,  oral  notice  will  not  suffice."  But 
it  has  been  held  that  the  requirement  of  written 
notice  is  complied  with  where,  on  oral  complaint  of 
the  shipper  to  the  carrier's  agent,  the  latter  noted 
the  condition  of  the  stock  and,  within  the  time 
limited,  reported  it  to  the  carrier  in  writing.^  If 
a  verification  of  the  notice  is  required  by  the  con- 
tract, such  verification  is  a  condition  precedent  to 
the  right  to  recover.** 

Signing  receipt  under  protest.  Where  a  contract 
for  shipment  of  cattle  stipulates  that,  as  a  condition 
precedent  to  the  shipper's  right  to  recover  dam- 
ages for  their  injury,  he  will  give  written  notice  of 
his  claim  to  the  carrier  before  removal  from  desti- 
nation, the  shipper's  failure  to  give  a  formal  writ- 
ten notice  of  his  intention  to  demand  compensa- 
tion will  not  preclude  recovery,  where  he  signed  a 
receipt  for  the  cattle  at  destination  "under  pro- 
test," because  of  their  damaged  condition.^ 

Parfeiciilars  of  claim.  If  the  contract  requires 
the  particulars  of  the  claim  for  damages  to  be 
stated,  a  notice  which  fails  to  state  such  particulars 
will  be  insufficient.^^ 


Aimexiiig  copy  of  contrMt  Where  a  claim  is 
presented  in  writing  within  sixty  days  from  the 
date  of  the  loss,  as  required  by  the  contract,  the  fact 
that  the  claimant  failed  to  attach  a  copy  of  the 
contract  to  the  claim  aa  required  by  the  ahippixig 
contract  will  not,  it  is  held,  bar  a  right  of  recovery." 

By  whom  notice  sorrwl  Where  the  bill  of  lad- 
ing required  the  shippers  to  serve  notice  of  a  claim 
for  injuries  to  live  stock,  the  consignee,  although 
he  was  part  owner  of  the  animals  and  joined  in  an 
action  to  recover  for  damages,  need  not  serve  such 
notice,  it  having  been  served  by  the  ship^er.^ 

.At  what  placo  notice  given.  The  requirement  of 
a  contract  of  shipment  that  notice  of  claim  for 
loss  be  given  at  either  the  point  of  shipment  or  of 
delivei7  is  not  satisfied  by  mailing  it  to  another 
I>oint."  "Place  of  delivery,"  as  used  in  a  stipu- 
lation for  notice  means  the  place  where  the  goods 
are  to  be  turned  over  to  the  consignee  and  not 
where  they  are  to  be  delivered  to  an  intermediate 
carrier,*^  and  hence  the  notice  should  be  given  to 
the  agent  at  the  terminus  of  the  carrier's  route;" 
but  "place  of  destination,"  as  used  in  contract  re- 
quiring a  shipper  of  live  stock  to  give  notice  of 
injury  before  the  stock  has  been  removed  from  the 
place  of  destination,  cannot  be  limited  to  the  prem- 
ises of  the  carrier,  but  means  the  town  to  which 
the  shipment  is  made,  and  the  giving  of  notice  be- 
fore the  stock  has  been  removed  beyond  the  limits 
of  the  town  and  mingled  with  other  stock  will  be 
sufficient,*^  Where  a  shipper  addressed  his  notice 
of  claim  to  the  building  of  another  railroad  com- 
pany which  was  a  part  of  defendant's  system,  and 
defendant's  claim  agent  replied  to  the  notice,  the 
fact  that  it  was  not  addressed  to  defendant  is  no 
ground  for  objecting." 

To  what  agent  notice  given.^  If  the  contract 
provides  for  notice  to  the  carrier's  general  freight 
agent,  notice  to  the  general  claim  agent  will  not 
suffice.*"  But  a  notice  given  to  the  depot  manager 
at  the  place  of  destination  will  be  sufficient  where 
such  complaints  are  'customarily  made  to  him." 
Filing  claim  for  injuries  to  freight  with  the  cashier 
at  the  office  of  defendant  at  the  destination  of  the 
shipment,  such  cashier  being  in  chaise  of  the  busi- 
ness in  the  absence  of  the  agent  having  general 
charge,  was  a  sufficient  compliance  with  a  require- 
ment that  the  claim  be  filed  with  the  agent  of  the 
carrier  at  the  jwint  of  destination."  Notice  of 
injury  to  a  shipment  of  live  stock  given  to  an  em- 
ployee of  the  carrier  who  had  charge  of  the  unload- 


MlIUnK  Co.,  241  U.  S.  190,  198,  86 
set  5il  (per  Huffhes.  J.). 

18.  Jenkins  v.  Atlantic  Coast  Line 
B.  Co..  83  S.  C.  473,  66  SE  636. 

19.  Kldwell  V.  Oregon  Short  Line 
R.  Co.,  208  Fed.  1,  126  CCA  313 
(where  It  was  said  that  to  Impart 
Information  that  a  claim  would  be 

? resented  does  not  constitute  a  claim 
or  loss,  injury,  or  detention). 

80.  Illinois  Cent  B.  Co.  v.  Wade. 
1  Tenn,  Civ.  A.  780  (where  It  was 
held  that  this  la  Insufllcient,  because 
(1 )  it  does  not  Indicate  that  any 
claim  will  be  presented;  (2)  there 
Is  nothing  to  indicate  the  amount  of 
any  claim;  (3)  it  is  not  presenting 
a  claim  in  writing). 

ai.  Duval]  V.  Norfolk  Southern  H. 
Co.,  167  N.  C.  24,  26.  83  SE  21  (where 
the  court  said:  "The  fact  that  Brock 
called  the  attention  of  some  negro, 
who  happened  to  be  working  for  the 
defendant,  to  the  condition  of  the 
mule,  would  certainly  not  be  notice 
to  the  defendant"). 

38.   Atlantic  Coast  Line  R.  Co.  v. 
Bryan,  109  Va.  S28,  65  BE  30. 
as.  WaxeltMivm   v.   Southern  R. 
[10  CU.-22] 


Co.,  168  III.  A.  66. 

84-  Texas,  etc.,  R.  Co.  v.  McMll- 
len,  <Tex.  Civ.  A.)  183  SW  773;  Pe- 
cos, etc.,  B.  Co.  V.  Holmes,  (Tex.  Civ. 
A.)  177  SW  505. 

35.  Pecos,  etc..  R.  Co.  v.  Holmes, 
(Tex.  Civ.  A.)  177  SW  606. 

86.  Blair  Horse,  etc.,  Co.  v.  Bt. 
Joseph,  etc,  R.  Co..  (Mo.  A.)  180  SW 
412. 

27.  Mercer  v.  Canadian  Pac.  R. 
Co..  17  Ont.  L.  585. 

SB.  McElvain  v.  St.  Louis,  etc..  R. 
Co..  (Mo,  A.)  180  SW  1018. 

89.  Baltimore,  etc.,  R.  Co.  v.  Hub- 
bard, 72  Oh.  St.  302,  74  NE  214, 

30.  Hlnkl©  V.  Southern  R.  Co., 
126  N.  C.  932.  940,  36  SB  348,  78 
AmSR  6 SB  (where  the  court  said: 
"These  words  written  upon  the  re- 
felpt  would  be  ample  notice  to  the 
defendant  that  the  plaintiff  Intended 
to  enforce  hia  rights.  The  meaning 
of  those  words  Is  too  well  known  in 
the  bustneea  world  to  be  capable  of 
misconstruction.  In  the  prefient  In- 
stance they  clearly  meant  that  the 

flalntlff  objected  to  receiving  the  cat- 
te  in  their  damaged  condition,  hut 
did  Bo  under  compulsion  of  circum- 


stances to  prevent  still  further  loss 
but  at  the  same  time  retaining  alt 
his  rights  of  action  against  the  de- 
fendant" ). 

31.  Mason  v.  Grand  Trunk  R.  Co., 
37  U.  C.  <i.  B.  lOS. 

38.  Martin  v.  Northern  Pac.  Ex- 
press Co.,  10  Man.  596. 

33.  Texas,  etc.,  R.  Co.  v.  McMii- 
len,  (Tex.  Civ.  A.)  188  SW  773. 

34.  Equity  El.  Co.  v.  Union  Pao. 
R.  Co.,    (MO.  A.)  177  SW  778. 

36.  Mason  v.  Grand  Trunk  R.  Co., 
37  U.  C.  Q.  B.  168. 

36.  Mason  v.  Grand  Trunk  R.  Co., 
37  U.  C.  Q.  B.  163. 

37.  Welch  V.  Northern  Pac.  R  Co.. 
14  N.  D.  19.  22,  103  NW  396. 

38.  RlsRler  v.  Missouri  Pac.  R. 
Co..  (Mo,  A.)  183  SW  676. 

38.  Agent's  authority  to  waive  no- 
tice see  Infra  !  503. 

40.  Letts  V.  Wabash  R.  Co.,  131 
Mo.  A.  270,  111  SW  138. 

41.  St.  Louis,  etc.,  R.  Co.  v.  Hey- 
ser,  96  Ark.  412,  130  SW  662,  Ann 
C:aBl912A  610. 

48.  Walker  v.  Southern  R.  Co.,  78 
8.  C.  308,  SI  BS  KM» 
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ing  and  delivery  of  the  cattle  is  suffieient  notice 
to  the  carrier," 

Notice  to  one  carrier  or  to  several  coimectliig  car- 
riers is  not  notice  to  another  connecting  carrier 
whom  it  is  soi^ht  to  hold  liable  for  loss  or  injury, 
where,  under  the  contract  of  shipment,  each  carrier 
is  liable  for  damages  occurrii^  on  its  own  line.*' 
But  a  notice  of  claim  against  railroad  companies 
acting  as  partners  for  damages  to  a  shipment  of 
cattle  need  not  be  filed  with  each  con^any;  it  is 
sufficient  if  it  is  filed  with  one  of  them.^  It  has 
also  been  held  that,  where  a  e^ipping  contract  pro- 
vided that  no  claim  for  damages  should  be  allowed 
unless  a  verified  claim  should  be  made  and  delivered 
to  the  carrier,  fmd  that  a  connecting  carrier  should 
not  be  liable  for  any  damage  occurring  on  its  line 
unless  a  like  claim  should  be  made  and  delivered 
to  it,  the  shipper  claiming  dami^s  from  the  con- 
necting carrier  need  not  give  notice  to  the  initial 
carrier,  but  s  notice  to  tile  connecting  carrier  is 
sufficient.^ 

When  tine  comitiwirwi  to  nm.  Where  a  shipping 
contract  provides  that  claims  in  case  of  failure  to 
make  delivery  must  be  made  within  four  months 
after  a  reasonable  time  for  delivery  has  elapsed, 
the  shipper  has  the  ri^t  to  assume  that  the  de- 
livering carrier  will  not  make  an  unauthorized 
delivery;*^  hence,  he  is  not  chargeable  with  notice 


of  such  misdelivery,  and  the  specified  period  of 
time  for  presenting  the  claim  does  not  begin  to 
run  until  information  of  the  misdelivery  has  been 
received."  A  five-day  period  for  filing  claims  for 
damages  to  a  shipment  of  mules  will  not  be^in  to 
run  when  they  are  unloaded,  if  an  opportunity  to 
inspect  th^  is  refused.** 

Ab  to  interstate  ahijanents,  notice  to  one  of  sev- 
eral connecting  carriers  is  notice  to  all,  under  the 
Carmack  amendment,  each  carrier  being  an  agmt 
for  the  other."  And  prior  to  the  enactment  of  the 
Carmack  amendment,  where  a  contract  for  the 
transportation  of  goods  over  several  lines  of  rail- 
road provided  that  notice  of  claim  for  injury  should 
be  given  "to  the  agent  at  point  of  delivery,"  and 
the  damage  occurred  while  the  goods  were  in  the 
hands  -of  the  initial  carrier,  notice  |;iven  to  the 
agent  of  the  final  or  delivering  earner  was  held 
to  be  a  sufficient  compliance  with  the  terms  of  the 
eontract,^^  although  the  initial  or  intermediate  car- 
rier had  an  ^;ent  at  the  point  of  destination."^^ 

[$  490]  7.  IBxcnses  for  Fallnre  to  Oive  Hotice 
—a.  Aetna!  Knowledge  on  Fart  of  Oani«r.  In 
general,  the  giving  of  notice  of  claim  for  loss  or 
injury  provided  for  by  the  shipping  contract  is 
excused  where  the  carrier  has  actual  knowledge  of 
loss  or  injury,"  as  in  those  circumstances  the  neces- 


48.  Southerland  v,  Atlantic  Coast 
LJne  R.  Co.,  168  N.  C.  S27.  329,  74  SB 
102  (where  the  court  said:  "It 
would  be  unreaeonable  to  require  the 
consignee  to  search  for  some  other 
asent  of  the  defendant  than  the  one 
who  was  present,  superintending  the 
receipt  and  delivery  of  the  cattle. 
I^ambert  was  to  all  Intents  and  pur- 
poses the  a^ent  of  the  railroad  com- 
pany  and  notk-e  to  him  was  notice 
to  It"). 

44.  Waxelbaum  v.  Southern  R. 
Co..  168  111.  A.  66:  Houston,  etc.,  R. 
Co.  V.  Mayes,  44  Tex.  Civ.  A.  31,  97 
SVV  SX8 

45.  Texas  Cent.  R.  Co,  v.  Pool,  62 
Tex.  Cfv.  A.  307,  114  SW  686. 

46.  Xeedham  v.  Boston,  etc,  R. 
Co..  82  Vt.  ei8.  74  A  226. 

47.  St.  Louis,  etc.,  R.  Co.  v.  Bliss- 
Cook  Oak  Co..  118  Ark.  S2S,  176  SW 
325 

40.  SL  liouls.  etc.,  R.  Co.  V.  Bliss- 
Cook  Oak  Co..  lis  Ark.  323.  176  SW 

326. 

49.  Cleveland,  etc.,  R.  Co.  v. 
Hayes,  181  Ind.  87,  102  NE  84,  103 

839,  1U4  NK  681. 
BO.  Gulf,  etc.,  R.  Co.  v.  Bogy, 
(Tex.  Civ.  A.)  17S  SW  577:  Overton 
V.  Chicago,  etc.,  R.  Co.,  (Tex  Civ. 
A.)  160  SW  111;  Chicago,  etc..  R. 
Co.  V.  Linger.  (Tex.  Civ.  A.)  166  SW 
298. 

[a]  Altbonrh  the  oontraot  of  sUP- 
meat  requires  notice  to  the  initial 
carrier,  notice  of  damage  may  be 
given  to  the  connecting  carrier.  Gal- 
veston, eti'.,  R.  Co.  v.  Itule.  (Tex. 
Civ.  A.)  172  SW  1123:  Overton  v. 
<?hl<aKO.  etc.,  R.  Co..  (Tex.  Civ.  A.) 
160  SW  111:  Norfolk,  etc.,  R.  Co.  v. 
Steele,  117  Va.  788,  86  SB  124. 

81.  Wichita,  etc.,  R.  Co.  v.  Koch. 
47  Kan.  753,  28  P  1013:  Mulrooncy. 
etc.,  Co.  V.  Western  Transit  Co.,  102 
Minn.  142.  112  NW  988. 

Bl^^.  Mulroorey,  etc.,  Co.  v.  West- 
ern Transit  Co..  102  Minn.  142.  112 
NW  988. 

63.  Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Cumbie,  lis  Ark.  478.  177  SW  910: 
Cumble  V.  St.  Louis,  etc..  R.  Co.,  105 
Ark.  406,  151  SW  237:  Kansas,  etc.. 
R.  Co,  V.  Ayers,  63  Ark.  331,  38  SW 
515. 

Kan. — Cockrll!  v.  Mlsaouri,  etc.,  R. 
Co.,  90  Kan.  650.  136  P  822;  Atchi- 
son, etc.,  R.  Co.  V.  Wright.  78  Kan. 
94.  96  P  1132;  Missouri,  etc..  R.  Co. 
V.  Frogiey,  76  Kan.  440.  89  p  903; 


WichlU.  etc.,  R.  Co.  V.  Koch.  8  Kan. 
A.  642,  66  P  638. 

Ky.— Howard  v.  Illinois  Cent,  R. 
Co.,  161  Ky.  788,  171  SW  442. 

MtsB. — mltlmore.  etc.,  Elxpress  Co. 
V.  Cooper,  66  Miss.  668.  6  S  827.  14 
AmSR  686. 

Mo. — Scott  County  Milling  Co.  t. 
St.  Louis,  etc.,  R.  Co..  127  Mo.  A.  80, 
104  SW  924;  Hardin  Grain  Co.  v. 
Missouri  Pac.  R.  Co..  120  Mo.  A.  203, 
96  SW  681;  Fopham  v.  Barnard,  77 
Mo.  A.  619;  Richardson  v.  Chicago, 
etc.,  R.  Co..  62  Mo.  A.  1. 

N.  C. — Washington  Horse  Exch.  v. 
Louisville,  etc..  R.  Co..  171  N.  C.  66, 
87  SE  941 ;  Baldwin  v.  Atlantic 
Coast  Line  R.  Co.,  170  N.  C.  12,  86 
SE  776;  KIme  v.  Southern  R.  Co., 
160  N.  C.  457.  76  SE  509,  43  LRANS 
617;  Wilkins  v.  Atlantic  Coast  Line 
R.  Co.,  160  N.  C.  54.  59,  75  SE  1090 
(cit  Cyc];  Kime  v.  Southern  R.  Co., 
153  N.  C.  398.  69  SE  264:  Jones-Lane 
Co.  V.  Atlantic  Coast  Line'  R.  Co„ 
148  N.  C.  580,  62  SE  701. 

Okl. — Patterson  v.  Missouri,  etc., 
R.  Co.,  24  Okl.  747.  104  P  31. 

Pa. — Shoemaker  v,  Adams  Express 
Co^  61  Pa.  Super.  284. 

S,  C. — Deaver-Jeter  Co.  v.  Southern 
R.  Co.,  91  S.  C.  603.  74  SE  1071,  Ann 
Casl914A  230. 

Tenn. — Drake  v,  Nashville,  etc.,  R. 
Co.,  126  Tflnn,  627,  148  SW  214. 

Wash, — Castner  v.  Oregon-Wash- 
ington R..  etc  Co..  89  Wash.  694,  165 
P  167. 

"Where  the  carrier  had  made  an 
examination  of  the  nature  and  ex- 
tent of  the  injury  claimed,  the  pur- 
pose of  reauirlng  notice  has  been 
arcompllshea  and  the  .same  protection 
has  been  afforded  as  though  the 
notice  had  been  given."  Castner  v. 
Oregon -Washington  R..  etc.,  Co..  89 
Wash.  694,  696.  155  P  167. 

[a]  Season  fox  title. — No  pos- 
sible benefit  can  be  derived  by  the 
carrier  from  a  written  notice  of  what 
it  knew,  Cockrill  v,  Missouri,  etc., 
R,  Co.,  90  Kan.  650,  136  P  322. 

fb]  Thus,  (1)  where  a  carload  of 
cattle  which  woro  being  transported  to 
market  was  In  a  railroad  wreck  and 
suffered  Injury,  and  the  repre.senta- 
tlves  of  the  railway  company  in 
charge  of  the  live  stock  business  at 
the  place  of  delivery  were  present 
and  inspected  the  injured  cattle  when 
they  arrived,  and  directed  what  dis- 
position  should  be   made  of  them. 


the  purpose  of  the  stipulated  notice 
to  l>e  given  by  the  shipper  of  any 
injury  was  fully  accomplished,  and 
no  further  notice  was  essential  to  a 
recovery,  Atchison,  etc..  R.  Co.  v. 
Wright,  78  Kan.  94.  »S  P  1132.  (2) 
Hogs  that  died  In  the  car,  and  that 
were  removed  therefrom  tn  transit 
by  the  carrier's  employees,  are  not 
within  the  requirement  of  the  trans- 
portation contract  making  It  a  condi- 
tion precedent  to  a  recovery  by  the 
shipper  for  loss  or  Injury  that  he 
give  notice  to  the  conductor  or  near- 
est station  or  freight  agent  before 
the  car  had  left  the  carrier's  line, 
or  the  hogs  had  been  mingled  with 
others  or  removed  from  pens  at 
destination.  Patterson  v.  Missouri, 
etc.,  R.  Co.,  24  Okl.  747,  104  P  81. 
(3)  A  shipper's  right  to  recover  for 
loss  of  a  shipment  following  an  un- 
authorized diversion  thereof,  was  not 
precluded  by  a  failure  to  make  a 
written  claim  within  thirty  days 
after  the  arrival  of  the  shipment, 
where  the  shipment  was  wholly 
valueless  on  reaching  its  destination 
and  was  burned  in  the  yards  with 
knowledge  of  the  agent  of  the  last 
carrier.  Drake  v.  Nashville,  etc..  R. 
Co.,  125  Tenn.  627.  148  SW  214.  (4) 
Although  a  contract  of  shipment  re- 

aulres  written  notice  of  claim  for 
Eimages  be  made  within  thirty  days, 
a  notice  is  unnecessary  where  the 
carrier's  agent  attended  the  openine 
of  the  car  with  the  consignee,  listed 
the  damaged  goods,  and  made  report 
thereof  to  the  carrier  which  entered 
on  an  Investigation  of  the  damages 
and  did  not  object  to  the  form  of 
notice.  Nairn  v.  Missouri,  etc.,  R. 
Co.,  126  Mo.  A.  707,  106  SW  lOZ, 
(5)  Where  the  consignee  called  the 
attention  of  the  carrier's  dock  fore- 
man to  the  damaged  condition  of  the 
peaches,  and  he  examined  them.  It 
was  held  that  compliance  with  the 
bill  of  lading  requiring  notice  of 
damages  was  excused,  it  not  being 
necessary  that  the  consignee  should 
tell  the  foreman  that  he  Intended  to 
sue  for  damages.  St.  Louis,  etc..  R. 
Co.  v.  Starblrd,  118  Ark.  485,  177 
SW  912.  (6)  Where  a  through  bill  of 
lading  for  an  interstate  shipment  of 
horses  over  several  lines  required 
the  giving  of  notice  of  injuries  to 
the  last  carrier  before  removal,  the 
fart  that  the  agent  of  the  last  car- 
rier  knew   of  the  Injuries  excuses 


For  Xatar  eeww,  fleTrtcsuMrta  and  ebaaffM  In  ths  law  m  cnmulatiye  Annotatloiui,  same  title,  page  ud»iiote  number. 
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si^  for  notice  is  obviated."  The  rule  permitting 
knowledge  of  the  loss  or  injury  to  supply  the  place 
of  a  written  notice  is  not  a  discrimination  between 
railroads,  nor  is  it  a  preference  in  favor  of  a  par- 
ticular sliipper  at  the  expense  of  others,  as  it  is  a 
mode  of  proof,  applicable  alike  to  all  railroads  and 
in  favor  of  all  shippers,**  and  it  is  enforced  against 
a  carrier  who  has  had  possession  of  the  property, 
with  every  opportunity  to  know  the  extent  of  the 
injury  and  its  cause.  But  compliance  with  a  re- 
quirement for  notice  of  loss  or  damage  is  not  ex- 
cused by  the  fact  that  some  agent  or  employee  of 
the  delivering  carrier  whose  duties  did  not  include 
the  investigation  of  such  matters  or  the  report 
thereof  to  some  agent  in  authority  knew  of  the 
damaged  condition  of  the  shipment  on  arrival  at 
destination,  no  agent  in  authority  knowing  that 
the  shipment  was  damaged  or  that  a  claim  for  dam- 
ages was  made."  A  distinction  has  been  drawn  be- 
tween cases  where  the  contract  merely  requires 
notice  of  loss  or  damage  and  an  intention  to  make 
a  claim  therefor,  and  a  contract  contemplating  the 
presentation  of  a  formal  claim  for  damages,  speci- 
fying what  was  lost  or  damaged  and  the  amount 
thereof.''^  In  the  latter  class  of  cases  it  has  been 
held  that,  although  the  carrier's  agent  at  the  point 
of  delivery  was  apprised  of  the  loss,  the  notice 
required   by   the  contract  must  nevertheless  be 


given." 

491]   b.   IiimosBibUit?  of  Peifoimance.  The 

shipper  is  excused  from  giving  notice  within  the 
time  specified  in  the  contract,  where,  with  the  exer- 
cise of  reasonable  diligence,  a  compliance  with  the 
contract  is  impossible;'"'  especially  is  this  true  where 
the  impossibility  of  performance  is  caused  by  the  act 
of  the  carrier  itself."  To  hold  that  a  stipulation  re- 
quired notice  of  damages  to  be  given  before  it  was 
discovered,  or  could  by  the  exercise  of  ordinary  care 
have  been  discovered,  would  be  to  give  the  stipu- 
lation an  unreasonable  construction.*^  However, 
the  fact  that  the  shipper  notified  the  carrier  of  the 
injury  to  the  goods  will  not  exempt  him  from  the 
operation  of  the  requirement,  where  he  made  no 
effort  to  discover  the  condition  of  the  goods  until 
after  the  time  for  giving  notice  had  expired;^"  and 
it  has  frequently  been  held  that,  even  though  the 
time  allowed  for  giving  notice  is  unreasonably  short, 
it  is  none  the  less  necessary  that  notice  should  be 
given  within  a  reasonable  time.*^  Notice  given 
within  such  a  reasonably  short  time  as  will  effectu- 
ally secure  the  carrier  from  fraud  will  satisfy  the 
requirement  of  this  rule."* 

492]  c.  Tracing  of  Lost  Gk>ods  by  Oarrier. 
Where,  as  soon  as  he  was  apprised  of  the  loss,  the 
shipper  called  on  the  carrier  for  an  explanation, 
and  time  was  talcen  by  the  carrier  in  searehii^  for 


the  shipper  from  Klvlng  notice. 
Washlneton  Horse  Exch.  v.  Louis- 
ville, etc.,  R.  Co..  171  N.  C.  65.  87 
SE  941. 

{c]  SvUencs  snttetnt  to  ro  to 
hay  OS  noossslty  tat  notlce< — ^Where. 

before  the  expiration  of  the  time  for 
giving  notice  of  Injury  to  stock  In 
shipment,  there  was  evidence  that 
the  company's  claim  agent  was  In- 
formed by  the  shipper  of  the  injury 
to  the  stock  and  that  he,  at  the  ship- 
per's request  examined  It  and  gave 
advice  as  to  Us  disposition,  this  wa» 
BUfQcient  to  justify  submitting  to 
the  Jury  the  question  whether  the 
giving  of  a  notice  In  writing  was 
necessary.  St.  LouIh.  etc.,  R.  Co,  v. 
Lteurance,  80  Kan.  124,  102  P  842. 

[d]  Opptntul^  for  laspeotloikr— 
A  contract  for  the  shipment  of  cat- 
tle required  the  shipper  to  give  notice 
of  any  claim  for  Injury  before  the 
cattle  were  removed  from  the  place 
of  destination  and  mingled  with 
other  cattle.  The  shipper  placed  the 
cattle  in  a  pasture,  after  their  ar- 
rival at  tbefr  destination,  and  kept 
Ihem  separate  from  other  cattle  and 
open  to  Inspection  by  the  carrier. 
It  was  held  that  the  failure  of  the 
shipper  to  give  notice  of  his  claim 
for  injuiT  until  more  than  three 
weeks  after  the  cattle  reached  their 
destination  did  not  defeat  a  recovery, 
as    the    carrier,    under    the  notice 

f:iven.  had  opportunity  to  make  the 
nvestigation  whiPh  the  contract  de- 
signed to  afford.  Holland  v.  Chicago, 
etc  R.  Co.,  139  Mo.  A.  702,  lit  SW 

S3.    See  cases  supra  note  B2. 

M.  Washington  Horse  Exch.  v. 
Louisville,  etc.,  R  Co..  171  N.  C.  G6, 
87  SE  941:  Baldwin  v.  Atlantic  Coast 
Line  R.  Co.,  170  N.  C.  12,  86  SB  776. 

SB.  Baldwin  v,  Atlantic  Coast  Line 
R.  Co.,  170  N.  C.  12.  86  SE  776. 

S8.  St.  IfOUis.  etc.,  R.  Co.  v.  Cum- 
bie.  118  Ark.  478.  177  SW  910,  See 
also  St.  Louis,  etc..  R.  Co.  v. 
StarMrd.  118  Ark.  485,  177  SW  912 
(holding  that,  where  a  bill  of  lading 
covering  a  shipment  of  peaches  re- 
quired written  notice  of  any  dam- 
ages to  the  shipment  to  he  given  to 
the  delivering  carrier  within  thirty- 
six  hours  after  their  arrival  at  des- 
tination, to  excuse  such  written 
notice  it  was  necessary  that  per- 
sonal notice  be  given  to  the  employee 
or  to  the  agent  of  the  carrier,  whose 
duty  it  would  be.  if  written  notice 
had  b«en  received,  to  make  the  In- 


spection to  ascertain  the  nature  and 
extent  of  the  damage,  and  noncom- 
pliance was  not  excused  by  the  fact 
that  longshoremen  who  unloaded  the 
peaches  at  the  carrier's  dock  knew 
that  they  were  in  a  damaged  condi- 
tion, or  by  the  fact  tttat  the  carrier 
maintained  an  inspector  at  the  dock, 
It  not  appearing  th&t  he  had  any 
duty  to  perform  concerning  the 
peaches). 

67.  Chicago,  etc.,  R,  Co.  v.  Wil- 
liams, 101  Ark.  43G,  142  SW  82G. 
And  see  Cumble  v.  St.  Louis,  etc.,  R. 
Co.,  105  Ark.  406,  151  SW  237. 

88.   See  cases  supra  note  S7. 

S9.  U.  8. — Ormsby  v.  Union  P4C. 
R.  Co.,  4  Fed.  70S.  2  MoCrary  4S. 

Ala. — Louisville,  etc.,  R.  Co.  v. 
Landers.  136  Ala.  604,  3S  S  482. 

Ark.— Boff  v.  ScuUfn.  120  Ark.  462, 
179  SW  663. 

111. — Wabash  R.  Co.  v.  Thomas, 
222  111.  «»7.  78  NB  777.  7  LRANB 
1041. 

Kan. — Atchison,  etc.,  R.  Co.  v.  Mor- 
ris 65  Kan.  6S2,  TO  P  6S1. 

Mo. — Popham  v.  Barnard,  77  Mo. 
A.  619. 

N.  Y. — Hassam  v.  Piatt,  162  App. 
Dlv.  366.  148  NTS  644. 

Okl. — Chicago,  etc.,  R.  Co.  v. 
Spears,  21  Okl.  469,  122  P  228. 

Tenn.— Olenn  v.  Southern  Express 
Co..  86  Tenn.  694.  S  SW  162. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Stanley, 
89  Tex.  42,  88  SW  109. 

[a]  ThVMt  where  plaintiff  had  no 
knowledge  of  an  express  company's 
misdelivery  of  a  valuable  pl<-ture 
consigned  to  him  on  June  7,  1906, 
until  April  1,  1906,  and  the  consignor 
was  not  aware  or  notified  that  the 
shipment  had  not  duly  reached  plain- 
tiff who  notified  the  defendant  com- 
pany of  his  loss  and  presented  a 
claim  therefor  not  later  than  May 
12,  1906.  a  provision  of  the  shipping 
contract  requiring  a  claim  for  loss 
to  be  filed  within  sixty  days  from 
date  of  shipment  did  not  apply.  Has- 
sam V.  Piatt.  163  App.  Dlv.  866.  148 
NYS  544. 

[b]  Uve  atook  shipments. — (1)  It 
*la  very  generally  held  that  a  stipula- 
tion in  a  contract  for  the  shipment 
of  stock,  requiring  notice  to  be  given 
within  a  designated  time,  or  before 
removal  of  the  stock  from  the  place 
of  delivery  or  destination,  does  not 
apply  where,  by  the  exercise  of  or- 
dinary care,  the  Injuries  sustained 
could  not  be  discovered  before  the 
removal  of  the  cattle,  or  within  the 


time  spei-ifled.  Ormsby  v.  Union  Pac. 
R.  Co..  4  Fed.  706,  2  McCrary  48; 
Louisville,  etc.,  R.  Co.  v.  Landers, 
136  Ala.  604,  33  S  482:  Western  R. 
Co.  V.  Harwell,  97  Ala.  841.  11  S  781; 
EofT  V.  Scullin,  120  Ark.  452,  179  SW 
663;  Atchison,  etc..  R,  Co.  v.  Morris. 
65  Kan.  632,  70  P  651:  Richardson  v. 
Chicago,  etc»  R.  Co.,  149  Mo.  311,  50 
SW  782:  McKlnstrey  v.  Chicago,  etc., 
R.  Co.,  153  Mo.  A.  646,  184  SW  1061; 
Burns  V,  Chicago,  etc.,  R.  Co.,  161 
Mo.  A.  673,  132  SW  1;  Harned  v. 
Missouri  Pac.  R.  Co.,  61  Mo.  A.  482: 
Chicago,  etc,  R.  Co.  v.  Spears,  81 
Okl.  469,  122  P  228;  St.  Louis,  etc., 
R.  Co.  V.  Copeland.  23  Ok|.  837,  102 
P  104;  Glenn  v.  Southern  Express 
Co..  86  Tenn.  694,  8  SW  152;  Uulf. 
etc.,  R.  Co.  V.  Stanley,  89  Tex.  42.  82 
SW  109:  Houston,  etc.,  R.  Co.  v.  Da- 
vis. 11  Tex.  Civ.  A.  24.  21  SW  308; 
Pierson  v.  Northern  Pac.  R  Co.,  61 
Wash.  450,  112  P  609.  (2)  Stipula- 
tions of  this  character.  It  Is  said, 
must  be  construed  In  the'  light  of 
surrounding  circumstances,  and  wHh 
the  view  to  carrying  Into  effect  the- 
actual  Intention  of  the  parties.  It 
cannot  be  said  that  the  carrier  could 
expect  the  shipper  to  notify  it  of 
Injuries  to  the  cattle  which  were  not 
obBervable,  nor  can  it  be  assumeil 
that  the  shipper  contemplated,  on 
signing  the  contract,  that  he  was 
bound  to  such  unreasonable  require- 
ments. Atchison,  etc.,  R.  Co.  v.  Mor- 
ris, supra.  <3)  It  has  further  been 
held  that,  where  an  owner  to  whom 
a  bin  of  lading  has  been  Issued  gives 
written  notice  of  Injury  to  certain 
cattle  before  their  removal,  the  giv- 
ing of  such'  notice  does  not  preclude 
htm  from  the  right  of  giving  addi- 
tional notice  of  other  Injuries  within 
a  reasonable  time  after  their  discov- 
ery. Louisville,  etc.,  R.  Co.  v.  Lan- 
ders, supra. 

60.  See  infra  5  493. 

61.  Louisville,  etc.,  R.  Co.  v. 
Tharpe,  11  Ga.  A.  4G5,  75  SE  677. 

68.  Freeman  v.  Kansas  City 
Southern  R.  Co.,  118  Mo.  A.  526.  93 
SW  302. 

63.  The  St.  Hubert.  102  Fed.  362 
[aff  107  Fed.  727,  46  CCA  603];  Letts. 
V.  Wabash  R.  Co.,  131  Mo.  A.  270, 
111  SW  133;  Osterhoudt  v.  Southern 
Pac.  Co.,  47  App.  Dlv.  146,  62  NYS 
134;  Deans  v.  Atlantic  Coast  Line  R. 
Co.,  162  N.  C.  171,  67  SE  332. 

64.  Louisville,  etc.,  R.  Co.  v.  Lan- 
ders, 135  Ala.  604,  33  5  482;  Harned. 
V.  Missouri  Poo.  B.  Cp„  6l.Mo.-,A 
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and  tracing  goods  which  it  finally  stated  could  not 
be  found,  such  facts  excuse  the  shipper  from  pre- 
senting a  formal  claim  in  writing,  in  compliance 
with  the  shipping  contract,  at  an  earlier  date.™* 

[$  493]  d.  Prevention  by  Act  of  Oarrier.  Fail- 
ure to  give  notice  in  time  is  excused  when  some 
act  of  the  carrier  renders  it  impossible  to  comply 
with  the  stipulation  requiring  it.°" 

494]  e.  Extending  Time  for  Giving  Notice 
of  Claim  for  Loss  or  Injury.  An  extension  of  time 
for  filing  a  notice  of  a  claim  for  loss  or  injury, 
granted  by  a  duly  authorized  agent  of  the  carrier, 
is  valid."  Such  an  extension  does  not  amount  to 
a  violation  of  the  interstate  commerce  commission's 
rules  and  regulations.""  An  extension  may  be  made 
by  indorsing  the  same  on  the  receipted  freight  bill 
delivered  to  the  shipper," 

495]  8.  Waiver  of  Notice  of  Claim  for  Loss 
or  Injnry^*^ — a.  In  GeneraL  So  far  as  interstate 
shipments  are  concerned,  it  has  been  settled  defi- 
nitely that  a  stipulation  in  the  shipping  contract 

482:  Chicago,  etc..  R.  Co.  v.  Bp«arB, 
81  Okl.  469,  122  P  228, 

66.  Ghormley  v.  Dlnsmore,  61  N. 
T.  Super.  196  [rev  on  other  grounds 
68  N.  Y.  Super.  36]. 

66.  Ind. — Cleveland,  etc.,  R.  Co.  v. 
HayeB.  181  Ind.  BT.  102  NB  84.  103 
NE  839.  104  NE  B81. 

Mo. — Richardaon  v.  Chicago,  etc.. 
R.  Co..  149  Mo.  311.  50  SW  782. 

N.  C. — Wilkins  V.  Atlantic  Coaat 
Line  R.  Co.,  160  N.  C.  64.  76  SB  1090. 

Tex. — Gulf,  etc..  R.  Co.  v.  York,  2 
Tex.  A.  Civ.  Caa.  i  813.  „  ^ 

Wash.— Ileynotda  v.  Great  North- 
em  R.  Co..  40  Wash.  168,  82  P  161. 
Ill  AmSR  883. 

[a]  Kill*  aspUM. — (1)  Where  the 
carrier  refused  to  permit  the  inspec- 
tion of  stock  at  the  time  of  removal. 
Cleveland,  etc..  R.  Co.  v.  Hayes,  181 
Ind.  87.  102  NE  34.  103  NE  889,  104 
ME  681.  (2)  A  shipping  contract 
requiring  the  owner  to  notify  the 
carrier  of  damage  within  Ave  days 
after  it  occurs  will  not  he  enforced 
wnere  the  carrier  hauled  an  Injured 
animal  to  a  point  distant  from  aea- 
tlnatlon.  and  the  owner  had  no  means 
of  learning  of  the  injury  within  five 
days.  Richardson  v.  Chicago,  etc.. 
R.  Co.,  140  Mo.  811.  50  SW  782.  (8> 
Where  a  railroad  freight  agent,  by 
mistake,  denies  to  a  consignee  for 
several  months  that  the  goods  have 
arrived,  during  which  time  they  spoil, 
so  that  the  connlgnee  refuses  to 
accept,  the  time  of  offering  to  deliver 
to  the  consignee  la  the  time  of  de- 
livery within  the  bill  of  lading  re- 
quirement that  claims  for  damage 
must  be  made  within  four  months 
after  delivery,  or  within  a  reasonable 
time  therefor,  In  case  of  failure  to 
deliver.  Wilklns  v.  Atlantic  Coast 
Line  R.  Co..  160  N.  C.  64.  75  8E  1090. 
(4)  A  contract  of  shipment  of  live 
stock  stipulated  that  a  claim  for 
damages,  unless  presented  wUhIn  ten 
days  from  the  date  of  unloading  at 
destination,  should  be  waived.  The 
shipper,  on  the  day  after  unloading, 
informed  the  carrier's  agent  at  that 
point  that  h«  wanted  to  put  In  a 
claim  for  damages.  The  agent  told 
the  shipper  to  see  another  agent  on 
paying  the  freight.  The  shipper  did 
■o,  and  that  agent  told  him  to  see 
another  agent.  The  8hli>per.  within 
ten  days,  made  an  oral  claim  to  the 
latter  agent  who  requests  a  written 
statement  which  was  furnished  after 
the  exptratlon  of  the  ten  days.  It 
was  held  that  the  claim  for  damages 
was  made  within  the  time  Bpeclfled. 
Reynolds  v.  Great  Northern  R.  Co.. 
40  Wash.  163.  82  P  181,  111  AmSR 
888 

67.  Clingan  v.  Cleveland,  etc.,  R. 
Co.,  184  Iir  A.  202. 

68.  Cllngan  v.  Cleveland,  etc..  R- 
Co..  184  Til.  A.  202. 

69.  Cllngan  v.  Cleveland,  etc.,  R. 
Co.,  184  III.  A.  202. 


requiring  notice  of  loss  or  damage  cannot  be 
waived."  As  was  stated  in  a  case  not  involving 
an  attempted  waiver  of  a  requirement  of  notice  of 
claim  for  loss  or  injury,  but  in  close  analogy  thereto, 
"the  prohibitions  of  the  statute  against  unjust  dis- 
crimination relate  not  only  to  inequality  of  charges 
and  inequality  of  facilities,  but  also  to  the  giving 
of  preferences  by  means  of  consent  judgments 
or  the  waiver  of  defenses  open  to  the  carrier.**" 
As  respects  interstate  shipments,  state  courts  are 
of  course  bound  to  enforce  the  rule  stated  in  the 
Blish  case  that  the  requirement  of  notice  cannot 
be  waived  by  the  carrier,"  even  though  the  goods 
were  converted  by  the  carrier."  Prior  to  the  deci- 
sion in  the  Blish  case^''  it  was  very  generally  held 
both  in  respect  of  intra-state  and  interstate  ship- 
ments that  the  provision  was  for  the  benefit  of  the 
carrier  and  might  be  waived,'*  in  which  case  the 
action  could  not  be  defeated  because  of  such  omis- 
sion.^  This  principle  still  applies  so  far  as  intra- 


70.  Waiver  of  fallnn  to  give  no- 
tloe  of  claim  as  required  lijr  oontraot 
by  failure  to  plead  see  infra  S  664. 

71.  Georgia,  etc..  R.  Co.  v.  Blish 
Milling  Co..  241  U.  S.  190.  36  SCt 
641. 

"The  parties  could  not  waive  the 
terms  of  the  contract  under  which 
the  shipment  was  made  pursuant  to 
the  Federal  Act;  nor  could  the  car- 
rier by  Its  conduct  give  the  shipper 
the  right  to  Ignore  these  terms  which 
were  applicable  to  that  conJuct  and 
hold  the  carrier  to  a  different  re- 
sponsibility from  that  fixed  by  the 
agreement  made  under  the  pi<bllshed 
tariffs  and  regulations.  A  different 
view  would  antagonize  the  plain  pol- 
icy of  the  Act  and  open  the  door 
to  the  very  abuses  at  which  the  Act 
was  aimed."  Georgia,  etc.,  R.  Co.  v. 
Bllah  Milling  Co.,  241  U.  8.  190.  197, 
38  SCt  641. 

73.  Phillips  v.  Grand  Trunk  West- 
ern R.  Co..  236  U.  S.  662.  «67.  36  SCt 
444.  69  L.  ed.  774  (per  Lamar.  J.). 

73.  McFall  v.  St.  Louts,  etc.,  R. 
Co..  (Mo.  A.)  185  SW  1157;  Thomp- 
son V.  Atchison,  etc..  R.  Co.,  (Mo.  A.) 
185  SW  1145;  Ollvlt  v.  Pennsylvania 
R.  Co.,  88  N.  J.  L.  241,  96  A  682. 

74.  Georgia,  etc.,  R.  Co.  v.  Blish 
Milling  Co.,  241  U.  S.  190,  3S  SCt  B41 
[aff  15  Ga.  A.  142,  82  SE  784.  on  gen- 
eral grounds,  although  the  latter 
decision  holds  the  contrary  on  this 
particular  question]. 

78.  Georgia,  etc.,  R.  Co.  v.  Blish 
Milling  Co.,  241  U.  S.  190,  86  SCt  641. 

,76,  Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Nunley.  120  Ark.  268.  179  SW  369; 
Kansas  City  Southern  R.  Co.  v.  Bull. 
120  Ark.  43,  179  SW  172:  St.  Louis, 
etc..  R.  Co.  V.  Shepherd,  li3  Ark.  248, 
168  SW  137;  Cumble  v.  St.  Louis,  etc.. 
R.  Co.,  105  Ark.  406,  151  SW  237;  St, 
Louis  Southwestern  R.  Co.  v.  Gray- 
son. 89  Ark.  164,  155,  115  SW  933 
[quot  Cyc];  St.  Louis,  etc^  R.  Co.  v. 
Jacobs.  70  Ark.  401,  «8  sW  848. 

Colo. — Adams  Colorado,  etc.,  R. 
Co..  49  Colo.  476,  118  P  1010,  88 
LRANS  412. 

Oa. — Post  V.  Atlantic  Coast  Line 
R.  Co.,  138  Ga.  763.  76  SE  45:  Cen- 
tral R.  Co.  V.  Pickett,  87  Ga.  734,  13 
SE  750:  Nashville,  etc..  R.  Co.  v.  V. 
V.  Truftt  Co.,  17  Ga.  A.  236.  86  SE 
421;  Shaw  v.  Southern  R.  Co^  17 
Ga.  A.  78,  86  SB  95;  Roberts  v.  Geor- 
gia Southern,  etc..  R.  Co.,  10  Ga.  A. 
100,  72  SB  942:  Arnold  v.  Louisville, 
etc..  R.  Co.,  4  da.  A.  B19,  61  SB  105U; 
Carter  v.  Southern  R.  Co.,  8  Oa.  A. 
34.  69  SB  209. 

111. — ^Wabash  R.  Co.  v.  Johnson,  11< 
111.  A.  B4S. 

Towa. — Hudson  v.  Northern  Pac.  R. 
Co.,  92  Iowa  881.  60  NW  608,  60  Am 
SR  650. 

Kan. — Atchison,  etc.,  R.  Co.  T. 
Wright.  78  Kan.  94.  96  P  1182. 

Ky.— Howard  v.  Illinois  Cent  R. 
Co..  161  Ky.  788.  171  SW  412. 


Mich. — Soper  v.  Pontlao.  etc.,  R. 
Co.,  113  Mich.  443,  71  NW  853. 

Minn. — Naumen  v.  Great  Northern 
R.  Co.,  131  Minn.  217.  164  NW  1076; 
Robinson  v.  Great  Northern  R.  Co., 
123  Minn.  496.  144  NW  220. 

Miss. — Williams  v.  Yazoo,  etc.,  R. 
Co..  93  Miss.  77,  46  S  399;  Lasky  v. 
Southern  Express  Co.,  92  Miss.  268. 
45  S  869. 

Mo. — Kolkmeyer  v.  (Thlcago.  etc., 
R.  Co..  192  Mo.  A.  188,  182  794; 
Sims  V.  Missouri  Pac.  R.  Co.,  177 
Mo.  A-  18.  163  SW  275;  McFall 
Wabash  R.  Co..  117  Mo.  A.  477.  94 
SW  670. 

N.  H. — Merrill  v.  American  Ex- 
press Co.,  62  N.  H.  614. 

N.  T. — Cheney  Piano  Action  Co.  v. 
New  York  Cent.,  etc.,  R  Co..  1B2 
NYS  285. 

N,  C. — ^Newborn  v.  Louisville,  etc.. 
R.  Co..  170  N.  C.  206.  87  SB  37; 
Hinkle  v.  Southern  R.  Co..  126  N.  C. 
932.  36  SE  348.  78  AmSR  686;  Wood 
V.  Southern  Express  Co.,  118  N.  C. 
1066.  24  SE  704. 

Okl. — Atchison,  etc.,  R.  Co.  v.  Rob- 
inson. 36  Okl.  486,  129  P  20;  St.  Loula, 
etc..  R.  Co.  V.  James,  36  Okl.  196, 
128  P  279. 

Or. — Bennett  v.  Northern  Pac.  Ex- 
press Co.,  12  Or.  49,  G  P  160. 

Pa. — Eckert  v.  Pennsylvania  R.  Co., 
211  Pa.  267,  60  A  781,  107  AmSR 
671;  Pavitt  V.  Lehigh  Valley  R.  Co., 
153  Pa.  302.  25  A  1107;  Shoemaker 
v:  Adams  Express  Co.,  61  Pa.  Super. 
284;  Conrad  Sohopp  Fnilt  Co.  V. 
I'ittsburg,  etc.,  R.  Cw..  4S  Pa.  Super. 
48L 

S.  C. — Gllllland  v.  Southern  R.  Co., 
85  S.  C.  26,  67  SE  20,  187  AmSR  SSI. 
27  LRANS  1106. 

Tex. — ^Missouri,  etc,  R,  Co.  v. 
Hood,  66  Tex.  Civ.  A.  636,  120  SW 
236. 

[a]  A  stivnUtloii  llxtag  the  time 
and  manner  of  notloe  of  injury  may 
be  waived  by  the  carrier.  St.  Louin, 
etc.- R.  Co.  T.  Ladd,  83  Okl.  160,  124 
P  461. 

[b]  Waiver  either  1m  whole  or  In 
part. — Provisions  providing  for  no- 
tice of  claim  within  a  certain  time 
or  fixing  a  period  limiting  the  time 
within  which  the  shipper  may  sue 
are  provisions  for  the  carrier's  bene- 
fit and  may  be  waived  In  whole  or 
In  part.  (.^Icago,  etc.,  R.  Oo.  v.  Calu- 
met Farms,  104  111.  9,  64  NE  lOSE. 
88  AmSR  68. 

[c]  iTew  avMMMttk.  Mrtovpel,  uA 
oozwldenttloB^— The  waiver  need  not 
be  baaed  on  a  new  agreement  or  es- 
tonpel  and  no  conslderatlir,  is  neces- 
sary. Cheney  Piano  Co.  v.  New  York 
Cent.,  etc.,  R.  Co..  86  Misc.  167.  14g 
NYS  108    raff  162  NYS  28B1]. 

77.  Blackmer.  etc..  Pipe  Co.  v.  Mo- 
bile, etc..  R.  Co.,  137  Mo.  A.  479.  119 
aw  1:  Summers  v.  Wabash  R.  Co., 
114  Mo.  A.  458.  79  SW  481  [app  dtnm 
199  n.  8.  610  mem,  86  SCt  74S  mem. 
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state  shipments  are  conoerned.'"  The  carrier  in 
order  to  avail  itself  of  stipolations  of  this  nature 
must  show  that  it  has  done  nothing  to  mislead  the 
shipper  or  cause  him  to  believe  that  he  has  waived 
the  requirement.^  The  waiver  need  not  be  and  sel- 
dom is  express,  but  may  be  implied  from  the  con- 
duct of  the  carrier.^  But  it  has  been  held  that,  if 
waiver  by  conduct  is  relied  on,  it  must  appear  that 
the  shipper  was  caused  to  occupy  a  mpre  disadvan- 
tageous position  than  he  would  have  occupied  but 
for  that  conduct.^ 
[Md6]   b.  What  Amounts  to  Waiver— (1)  In 


G«nenl.  Where  the  requirement  as  to  mAkifig  a 
claim  for  damages  within  the  time  and  in  the  man- 
ner specified  can  be  waived,*'  it  may  be  waived  by 
failing  to  object  to  the  form  of  a  defective  notice, 
or  by  entertaining  and  proceeding  to  consider  and 
n^otiate  with  reference  to  the  claim.^ 

U  497]  (2)  FaUnre  to  Object  to  Verbal  Notice. 
Where  a  waiver  is  permissible,"  a  carrier  by  accept- 
ing a  verbal  claim  for  the  loss  of  goods  without 
protest,  and  by  undertaking  to  deal  with  the  claim, 
thereby  waives  the  requirement  in  the  contract  of 
shipment  that  claims  shall  be  in  writing." 


50  L.  ed.  tit  meml;  and  csaes  supra 

note  76. 

78.  Hull  V.  Chtcago  Great  West- 
ern R.  Co..  193  Mo.  A.  425,  18B  SW 
1155;  and  cases  supra  note  76. 

"We  do  not  regard  this  federal  rule 
which  pertains  to  a  purpose  peculiar 
to  the  Interstate  Commerce  Law  as 
one  we  should  allow  to  overturn  a 
settled  rule  long  recognized  in  the 
Jurisprudence  of  this  state.  .  .  . 
The  rightfi  of  the  parties  must  be 
governed  by  the  laws  and  juridical 
policies  of  this  state"  In  cases  where 
intra-state  shipments  are  Involved. 
Hull  V.  Chicago  Great  Western  R. 
Co..  193  Mo.  A.  426.  429,  18B  SW  1155. 

79.  Lasky  v.  Southern  Express 
Co..  92  Miss.  268,  46  S  869.  See  also 
infra  f  601. 

80.  Ga. — Roberta  v.  Georgia  South- 
em  R.  Co.,  10  Ga.  A.  100.  72  SE  942. 

III. — Chicago,  etc.,  R.  Co.  v.  Calu- 
met Stock  l^rma,  194  111.  9,  64  NE 
1095,  88  AmSR  68. 

Iowa. — Hudson  v.  Northern  Pae.  R. 
Co..  92  Iowa  231,  60  NW  608.  54  Am 
SR  560. 

Mlas. — Lasky  v.  Southern  Express 
Co.,  92  Miss.  268.  45  S  869. 

N.  C. — Hlnkle  v.  Southern  R.  Co., 
126  N.  C.  932,  36  SE  848,  78  AmSR 
686. 

Okl. — St.  Louis,  etc..  R.  Co.  V. 
Jamea,  36  Okl.  196,  128  F  279;  St. 
Louis,  etc.,  R.  Co.  V.  X^d,  88  Okl. 
160.  124  P  461. 

81.  St.  Loula,  etc.,  R.  Co.  v.  Ladd. 
33  Okl.  160,  124  P  481;  Old  Dominion 
SS.  Co.  V.  Flanary,  111  Va.  816,  69 
SB  1107;  Atlantic  Coast  Line  R.  Co. 
T.  Bryan,  109  Va.  623,  66  SE  30. 

8a.   See  supra  I  49S. 

S3.  Ark. — St.  Louts,  etc..  R.  Co.  v. 
Laser  Grain  Co..  120  Ark.  119,  179 
SW  189;  St.  Louis  Southwestern  B. 
Co.  v.  Grayson,  89  Ark.  154,  115  SW 
933. 

Ga. — Central  R.  Co.  v.  Pickett,  87 
Ga.  734.  13  SE  760;  Shaw  v.  Southern 
R.  Co..  17  Ga.  A.  78.  86  SE  95. 

111. — Wabash  R.  Co.  v.  Brown,  152 
:iL  484.  39  NE  278;  Chicago,  etc.,  K. 
Co.  V.  Grimes,  71  111.  A.  397. 

Ind. — Cleveland,  etc.,  R.  Co.  v. 
Heath,  22  Ind.  A.  47.  63  NB  198. 

Iowa. — Hudson  V.  Northern  Pac.  R. 
Co.,  92  Iowa  231.  SO  NW  «08,  64  Am 
SR  550. 

Ky. — Owen  v.  Louisville,  etc.,  R. 
Co.,  87  Ky.  626,  9  SW  698.  841,  10 
KyL  654;  Louisville,  etc.,  R.  Co.  v. 
Laianis.  18  KyL  461. 

Ud. — Merchants',  etc.,  Transp.  Co. 
V.  Eichberg.  109  Md.  211,  71  A  993, 
130  AmSR  624. 

flllch. — Soper  v.  Pontiac,  etc.,  R- 
Co.,  113  Mich.  443,  71  NW  863. 

Hlnn. — Banks  v.  Pennsylvania  K. 
Co..  Ill  Minn.  48,  126  NW  410. 

Iflaa. — HHnols  Cent.  R.  Ca  v.  Bo- 
eard,  78  Miss.  11,  27  8  879. 

Ho. — Ward  v.  Missouri  Pac.  R-  Co., 
161  Mo.  22S,  68  SW  28;  Rice  v.  Kan- 
sas Pac.  R.  Co.,  63  Mo.  314;  Harring- 
ton V.  Chlcuo,  etc..  R  Co.,  143  Mo. 
A.  418,  ISSSw  807;  Blackmer,  etc.. 
Pipe  Co.  V.  Mobile,  etc..  R.  Co..  187 
Mo.  A.  479.  119  SW  1;  Ratllff  v. 
Quincy,  etc..  R.  Co.,  118  Mo.  A.  644. 
94  Sw  1006;  Jones  v.  Quincy,  etc.,  R. 
Co.;  117  Mo.  A.  S23,  94  SW  786;  Sum- 
mers r.  Wabash  R.  Co.,  114  Ho.  A. 
462.  79  SW  481:  One  Hundred  and 
One  Live  Stodt  Co.  v.  Kansas 
qty.  etc.  R.  Co.,  100  Mo.  A.  674,  76 
Sw  782:  Hamilton  v.  Wabash  R.  Co.. 
80  Mo.  A.  697;  Richardson  v.  Chicago, 


etc.,  R.  Co.,  63  Mo.  A.  1-  Harned  v. 
Missouri  Pac.  R.  Co.,  51  Mo.  A.  482; 
Hesa  V.  Missouri  Pac.  R.  Co.,  40  Mo. 

A.  202. 

Mont. — Nelson  v.  Great  Northern 
R.  Co.,  28  Mont.  297,  72  P  642.  _ 

N.  H. — Merrill  v.  American  Ex- 
press Co..  62  N.  H.  514. 

N.  Y. — laham  v.  Brie  R.  Co.,  112 
App.  Dlv,  612.  98  NYS  609  [aff  191 
N.  Y.  647  mem.  86  NE  1111  mem]; 
Jennings  v.  Grand  Trunk  R.  Co.,  52 
Hun  227,  6  NYS  140  [aff  127  N.  Y. 
438.  28  NE  3941;  Lynch  v.  New  York 
Cent.,  etc.,  R.  Co..  89  Misc.  472,  476, 
153  NYS  633  [aft  156  NYS  1131  mem, 
and  cit  Cyc];  Magnus  v.  Piatt.  62 
Misc.  498,  115  NYS  824:  Frankfurt  v. 
Weir,  40  Misc.  683,  83  NYS  112;  Falk- 
enberg  v.  Erie  R.  Co.,  28  Misc.  165, 
69  NYS  44;  Cheney  Piano  Action  C^. 
V.  New  York  Cent.,  etc.,  R.  Co.,  162 
NYS  285. 

N.  C— tr.  S.  Watch  Case  Co.,  v. 
Southern  Express  Co.,  120  N.  C.'«S1, 
27  SE  74.  ^ 

Or. — Bennett  v.  Northern  Pac.  Ex- 
press Co.,  12  Or.  49.  6  P  160. 

S.  C. — Kelly  v.  Southern  R.  Co..  84 
S.  C.  249.  66  SE  198.  137  AmSR  842. 

Tex. — International,  etc.,  R.  Co.  v. 
Underwood,  62  Tex.  21;  St.  Louis, 
etc.,  R.  Co.  V.  Wall,  (Civ.  A.)  166  SW 
527;  Chicago,  etc..  R.  Co.  v.  Linger, 
(Civ.  A.)  166  SW  298. 

[a]  Tnns,  (1)  notice  of  Injury  to 
cattle,  having  been  mailed  In  time 
to  reach  defendant's  claim  agent 
within  the  time  limited  by  the  con- 
tract, was  not  delivered  until  two 
days  beyond  the  time  so  fixed,  and 
defendant's  general  freight  agent  ac- 
knowledged receipt  of  the  notice  and 
did  not  mention  that  It  had  been 
received  too  late,  but  asked  for  fur- 
ther information,  promising  to  en- 
deavor to  arrange  an  equitable  set- 
tlement without  delay.  It  was  held 
to  indicate  an  intention  to  waive  no- 
tice entertained  prior  to  the  expira- 
tion of  the  period  prescribed  therefor. 
VencUl  V.  Quincy,  etc.,  R.  Co.,  132 
Mo.  A.  722,  112  SW  1080.  (2>  An 
express  company  waives  a  stipulation 
in  its  bill  of  lading  that  demand  of 
payment  for  loss  or  damage  must  he 
made  within  thirty  days  from  the 
date  of  the  bill  of  lading  by  stating 
that  it  Is  searching  for  the  package 
In  answer  to  the  shipper's  demand 
for  the  return  thereof  and.  when  the 
package  la  found,  by  accepting  the 
shipper's  instructions  to  sell  It.  U. 
8.  watch  Case  Co.  v.  Southern  Ex- 
press Co.,  120  N.  C.  361,  27  SE  74. 
(3)  Where  several  letters  passed,  and 
the  carrier  more  than  three  months 
after  the  loss  requested  an  Itemised 
statement  of  loss,  with  Which  re- 
quest the  shipper  compiled,  it  was 
held  that  the  carrier  waived  a  com- 
pliance with  a  requirement  of  the 
shipment  contract  as  to  time  of  no- 
tice within  fifteen  days.  Robinson 
V.  Great  Northern  R.  Co..  128  Minn. 
495,  144  NW  220.  (4)  Where  the 
shipping  contract  contains  a  require- 
ment both  that  notice  of  loss  or  dam- 
age, and  suit  therefor,  shall  be 
brought  within  a  desisfnated  time, 
the  holding  for  investrgation  of  a 
claim  for  loss  or  injury  until  after 
the  expiration  of  the  time  fixed  to 
bring  suit  operates  as  a  waiver  of 
an  objection  that  the  notice  was  not 
filed  In  time.  Sims  v.  Missouri  Pac. 
R.  Co.,  177  Mo.  A.  18.  183  SW  275. 

[b]  AgresmMit  to  sell  goods  to 


rcdnoe  damages.. — The  requirement  of 
filing  notice  within  a  designated  time 
is  waived  If  as  soon  as  it  was  ascer- 
tained that  the  goods  were  damaged 
It  was  agreed  that  the  carrier  should 
sell  the  goods  In  their  damaged  con- 
dition for  the  purpose  of  reducing 
the  loss.  Peoria  Packing  Co.  v. 
Nashville,  etc..  R.  Co.,  164  111.  A. 
646,  650  (where  the  court  said:  "Un- 
der that  arrangement  appellee  could 
hardly  be  required  to  file  Its  claim 
for  loss  and  damages  until  the  ac- 
tual amount  of  such  loss  and  damage 
could  be  ascertained,  and  that  could 
not  be  done  until  after  the  sale,  con- 
sented to  by  appellant  as  the  method 
of  ascertaining  and  reducing  the  loss, 
had  been  completed"). 

[c]  Xnspeoting  supnmt  and  mak- 
ing mMnoxaadmn  of  olalnLr— The  giv- 
ing of  a  written  notice  of  claim  of 
injury  to  a  live  stock  shipment, 
which  the  contract  of  shipment  pro- 
vides shall  be  given  before  the  stock 
Is  removed,  is  waived  by  the  carrier's 
station  agent  at  destination  knowing 
that  the  owner  claimed. that  the  stock 
was  injured,  and  by  the  agent's  in- 
specting the  stock  and  learning  its 
condition  and  taking  a  memorandum 
of  the  claim,  and  then  agreeing  that 
the  owner  can  remove  it.  Missouri, 
etc.,  R.  Co.  v.  Hood,  65  Tex.  Civ.  A. 
636,  120  SW  236. 

84.  See  supra  )  495. 

85.  Ark. — St.  Louls.  etc.,  R.  <3o.  V. 
Jacobs,  70  Ark.  401,  88  SW  248. 

Ga.— Hill  v.  Western  Union  Tel. 
Co.,  85  Ga.  426,  11  SB  874,  21  AmSR 
166;  Louis\'ille  etc.,  R.  Co.  .v.  Tharpe, 
11  Ga.  A.  466.  75  SB  677;  Carter  v. 
Southern  R.  <JO..  8  Oa.  A.  84.  69  SB 
209. 

111. — Chicago,  etc.,'R.  Co.  v.  Grimes, 
71  111.  A.  897. 

Miss. — Lasky  v.  Southern  Express 
Co.,  92  Mlas.  268,  271.  45  S  869  [cit 
Cyol;  Southern  Express  Co.  v.  Steven- 
son, 89  Miss.  233,  42  S  670. 

Mo. — Ward  v.  Missouri  Pac.  R.  Co., 
158  Mo.  226,  68  SW  28;  Blackmer,  etc„ 
Pipe  Co.  V.  Mobile,  etc.,  R.  Co.,  137 
Mo.  A.  479,  119  SW  1;  Clubb  v.  St. 
Louis,  etc.,  R.  Co.,  ISO  MO.  A.  1,  117 
SW  110. 

N.  Y. — Falkenberg  v.  Erie  R.  Co., 
28  Misc.  165,  59  NYS  44. 

N.  C. — Kime  v.  Southern  R.  Co., 
153  N.  C.  398,  69  SE  264. 

Okl, — St.  Louis,  etc..  R.  Co.  v. 
Young,  30  Okl.  588,  120  P  999. 

"If  the  carrier  intends  to  stand 
upon  this  stipulation,  it  must  decline 
to  have  anything  to  do  with  a  claim 
which  is  propounded  verbally,  and 
notify  the  person  undertaking  to  pro- 

found  his  claim  in  this  way  at  the 
Ime;  and  If  It  does  not,  and  deals 
with  the  claim  In  any  way  or  does 
anything  which  reasonably  leads  the 
shipper  Into  the  belief  that  this  re- 
quirement has  been  waived,  it  {"annot 
afterwards  insist  upon  iL"  Lasky  v. 
Southern  Express  Co.,  93  Miss.  26S. 
274,  45  S  869. 

[a]  Thus,  (1)  a  Clause  in  a  bill 
of  lading  that  the  claim  for  damage 
must  be  made  in  writing,  and  If  It  is 
delayed  for  more  than  thirty  days 
after  delivery,  the  carrier  shall  not 
be  liable  is  waived  where  the  station 
agent  was  verbally  notified  Within 
the  time  prescribed,  and  he  notified 
the  carrier,  and  after  the  expiration 
of  that  time  the  freight  claim  agent 
on  having  his  attention  called  to  the 
matter  wrote  claimant  that  he  tould 
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[$  498]  (3)  FaUiire  to  OTiject  for  Want  of  Veri- 
flcation.  In  a  proper  case  for  waiver,"  failure  to 
object  to  a  elaim  for  want  of  verification  in  accord- 
ance with  the  contract  of  shipment,  and  enterixig 
into  negotiations  for  a  settlement  thereof,"'  or  in- 
vestigating the  merits  of  the  claim,"  or  a  direct 
denial  of  Hability  for  the  loss  br  injury  sustained," 
amounts  to  a  waiver  of  any  objection  on  the  ground 
that  the  claim  was  not  verified. 

499]  (4)  Rejecting  Claims  on  Onmnds 
Other  Than  Want  of,  or  Defect  in,  Notice.  Wbere 
waivers  are  not  prohibited,*"  the  rejection  of  a 
claim  on  grounds  other  than  noncompliance  or  an 
insufficient  compliance  with  a  contractual  require- 
ment that  notice  of  claim  for.  loss  or  injury  shall 
be  given  the  carrier  operates  as  a  waiver  of  the 
contractual  requirement.^^  In  other  words,  where 
the  carrier  states  a  specific  ground  of  objection, 
any  other  objection  which  it  could  have  made  is 
waived.'^ 

500]  (5)  Misleading  Owner  of  Goods  as  to 
Necessity  of  Notice.  In  a  proper  case  of  waiver 
where  the  acts  of  the  carrier  are  such  as  to  mislead 
the  owner  of  the  goods  as  to  the  necessity  of  giving 
notice,  it  must  be  considered  to  have  waived  notice." 
Even  though  the  act  of  the  carrier  was  uninten- 
tional, it  cannot  elaim  immunity  through  the  very 


acts  which  misled  the  owner.'' 

[$  501]  (6)  Otlier  Waivers.  Where  waivers 
are  not  prohibited,"  the  requirement  of  notice  is 
waived  where  in  an  action  for  damages  caused  by 
delay  defendant  moves  for  a  nonsnit,  and  failure 
to  give  the  required  notice  is  not  made  a  ground  of 
the  motion."'  Where  the  routing  in  a  shipp«r*8 
receipt  is  deviated  from  by  the  fault  of  an  initial 
carrier,  it  cannot  take  advantage  of  a  stipulation  in 
the  biU  of  lading  concerning  the  time  for  giving 
notice  of  a  elaim  for  damages  or  valuation  of  prop- 
erty in  case  of  loss."  Sending  a  letter  by  the  agent 
of  the  carrier  to  the  shipper  after  his  failure  to  file 
notice  of  claim  within  the  required  time,  which  does 
no  more  than  show  a  possible  willingness  to  treat 
with  the  shipper  after  receiving  and  examining 
papers  asked  for,  does  not  amount  to  a  waiver  of 
the  requirement  of  notice.™  The  act  of  the  carrier 
in  sending  out  tracers  for  a  lost  shipment  after  its 
exemption  from  liability  has  attached  under  a  pro- 
vision of  the  bill  of  Lading  requii^ing  written  claim 
for  loss  within  a  specified  time  is  not  a  waiver  of 
the  exemption.^  Mere  knowledge  on  the  part  of  the 
claim  agent  of  a  railway  company  that  the  shipper 
claimed  damages  for  injuries  to  his  cattle,  unac- 
companied by  any  act  on  the  part  of  the  claim  agent 
looking  to  the  adjustment  of  the  loss,  is  not  scuffi- 


find  no  record  of  the  claim  and  asked 
for  certain  papers  In  case  a  "regu- 
lar" claim  had  not  been  presented, 
and  expressed  the  company's  wllllnff- 
ness  to  make  a  prompt  adjustment  fi 
it  should  be  found  liable.  Falken- 
berg  V.  Erie  R.  Co.,  28  Misc.  165,  69 
NTS  a.  (2)  Where  defendant  was 
verbally  notified  of  damage  to  stock 
and  the  dtfTerent  agents  noticed  en- 
tered on  examination  and  investiga- 
tion of  the  claim  without  Intimating 
that  a  specific  claim  in  writing  was 
desired,   and   where    it   was  subse- 

auently  agreed  that  the  question  of 
amage  should  be  deferred  and  be 
taken  up  for  adjustment  at  a  later 
date,  there  was  a  waiver  of  written 
notice.  Kolkmeyer  v.  Chicago,  etc., 
R.  Co.,  192  Mo.  A.  188,  182  SW  794. 

86.  See  supra  !  495. 

87.  Soper  v.  Pontiac,  etc..  R.  Co., 
113  Mich.  443.  71  NW  853;  WlUlamB 
V.  Yazoo,  etc..  R.  Co.,  93  Miss.  77,  46 
B  393;  Illinois  Cent.  R.  Co.  v.  Bogard, 
78  Miss.  11,  27  S  879;  Summers  v. 
Wabash  R.  Co.,  114  Mo.  A.  462,  79 
SW481  [app  dlsm  199  U.  8.  610  mem, 
26  set  746  mem,  50  L.  ed.  332  meml. 

88.  Farmers'  Bank  v.  St.  Louis, 
etc.,  R.  Co.,  119  Mo.  A.  1,  95  SW  286; 
Buahnell  v.  Wabash  R.  Co.,  118  Mo. 
A.  618,  94  SW  1001, 

89.  Ingwersen  v.  St.  Louis,  etc., 
R.  Co..  116  Mo.  A.  139,  92  SW  357. 

M.    See  supra  5  495. 

91.  Ala. — Louisville,  etc.,  R.  Co.  v. 
Shopherd,  7  Ala.  A.  496,  61  S  14. 

Ga.— Post  V.  Atlantic  Coast  Line  R. 
Co.,  138  Oa.  763,  76  SE  45. 

Ind. — Cleveland,  etc.,  R.  Co.  v. 
Rudy,  173  Ind.  181,  89  NE  951;  West- 
ern Assur.  Co.  V.  McAlpin,  23  Ind. 
A.  220,  55  NK  119.  77  AmSR  423. 

Iowa. — Hudson  v.  Northern  Pac.  R. 
Co..  92  Iowa  231,  60  NW  608,  54 
AmSR  650. 

Kan. — Watkins  Merchandise  Co.  v. 
Missouri,  etc.,  R.  Co..  82  Kan.  308. 
108  P  116. 

Md. — Peninsula  Produce  Exch.  v. 
New  York,  etc.,  R.  Co.,  122  Md.  231, 
89  A  437. 

Mich. — ^Wallace  v.  I^ake  Shore,  etc., 
R.  Co.,  133  Mich.  633,  95  NW  750. 

Mo.— Hull  v.  Chicago  Great  West- 
ern R.  Co.,  193  Mo.  A.  426,  186  SW 
1155;  Watson  v.  Union  Pac.  R.  Co., 
178  SW  871:  McFall  v.  Wabash  R. 
Co.,  117  Mo.  A.  477.  94  SW  670:  One 
Hundred  and  One  Live  Stock  Co.  v. 
Kansas  City,  etc.,  R.  Co.,  100  Mo.  A. 
674.  75  SW  782. 


N.  T. — Frankfurt  v.  Weir,  40  Misc. 
683,'  83  NTS  112. 

Pa. — Conrad  Schopp  Fruit  Co.  v. 
Pittsburg,  etc.,  R.  Co.,  43  Pa.  Super. 
481. 

ta]  Tbna,  (1)  there  is  a  waiver  of 
the  reciulrement  to  give  notice  where 
the  carrier  declines  payment  on  the 
ground  that  the  injury  was  not  due 
to  its  conduct.  Post  v,  Atlantic  Coast 
Line  R.  Co.,  138  Qa.  7631  76  SE  45; 
One  Hundred  and  One  Live  Stock  Co. 
V.  Kansas  City,  etc.^  R.  Co.,  100  Mo. 
A.  674.  76  SW  782;  Conrad  Schopp 
Fruit  Co.  v.  Pittsburg,  etc..  R.  Co., 
48  Pa.  Super.  481.  But  see  Oamble- 
Robinson  Comran.  Co.  v.  Northern 
Pac.  R.  Co.,  119  Minn.  40,  137  NW  19 
[diat  Banks  v.  Pennsylvania  R.  Co., 
Ill  Minn.  48,  126  NW  4101  (holding 
that  a  waiver  of  such  a  notice  cannot 
be  predicated  on  a  mere  denial  of 
liability  when  the  claim  la  pre- 
sented). (2>  As  where  the  carrier 
insisted  that  the  loss  was  due  to  a 
defective  car  furnished  by  the  ship- 
per. Watklna  Merchandise  Co.  v. 
Missouri,  etc.,  R  Co.,  82  Kan.  308, 
108  P  116.  (3)  A  denial  of  any  right 
of  the  party  making  the  claim  to 
look  to  the  carrier  for  damages  for 
the  loss  complained  of  is  Inconsistent 
with  an  Intention  on  its  part  to 
recognlEe  Its  contractual  liability  to 
him  if  the  stipulated  condition  was 
complied  with.  Louisville,  etc.,  R. 
Co.  v.  Shepherd,  7  Ala.  A.  496.  61  S 
14.  (4)  Although  a  claim  is  pre- 
sented to  the  general  agent  instead 
of  at  the  point  of  delivery  as  re- 
QUired  by  the  notice,  the  objection 
on  this  account  is  waived  where  the 
notice  was  handled  as  a  property  pre- 
sented claim  which  was  thereafter 
rejected  on  Its  merits.  Watson  v. 
Union  Pac.  R,  Co..  (Mo.  A.)  178  SW 
871.  (5)  A  Stipulation  (hat  the  claim 
must  be  presented  within  four 
months  is  waived  by  the  carrier  not 
raising  objection  to  the  time  of  pres- 
entation, but  rejecting  the  claim  on 
the  ground  of  proper  delivery  of  the 
goods.  Peninsula  Produce  Exch.  v. 
New  York,  etc„  R.  Co..  122  Md.  231. 
89  A  437. 

93.  Cleveland,  etc.,  R.  Co.  v.  Heath, 
22  Ind.  A.  47,  63  NK  198. 

93.  See  supra  S  496, 

94.  Adams  V.  Colorado,  etc.,  R. 
Co.,  49  Colo.  476,  113  P  1010,  36  LRA 
NS  412;  Banks  v.  Pennsylvania  R. 
Co.,  Ill  Minn.  48,  126  NW  410;  Mar- 
rus  V.  New  Haven  Steamboat  Co..  30 


Misc.  421,  G2  NYS  474  [rev  60  NYS 
994]. 

[a]  Thna,  (l)  where  plaintiff  In 
an  action  against  a  carrier  for  mis- 
delivery of  goods  had  been  prevented 
from  nling  a  claim  for  tne  goods 
within  the  required  time  by  reason 
of  defendant's  falsely  informing  him 
that  the  goods  were  still  in  its  pos- 
session and  would  be  returned,  de- 
fendant was  estopped  to  plead  the 
condition  In  the  bill  of  lading  re- 
quiring: claims  for  losses  to  be  made 
within  thirty  days  after  due  time  for 
delivery  as  a  defense  to  the  action. 
Marrus  v.  New  Haven  Steamboat  Co.. 
30  Misc.  421,  62  NYS  474  [rev  60 
NTS  994],  (2)  Where  a  carrier's 
transportation  contract  required  suit 
for  loss  or  damage  should  be  brought 
within  ninety  days,  and  not  after- 
ward, an  allegation  that  defendant 
led  plaintiff  to  believe  that  his  claim 
would  be  settled  without  suit,  and 
that  though  more  than  ninety  days 
expired  before  action  was  brought 
defendant  took  more  than  that  time 
to  investigate  the  claim  before  re- 
fusing to  pay  it,  and  verbally  agreed 
that  if  payment  was  Anally  refused 
it  would  waive  compliance  with  the 
contract  limitation,  alleged  sufflclent 
facts  to  show  a  waiver  thereof  or  an 
estoppel.  Adama  v.  Colorado,  etc,  R. 
Co.,  49  Colo.  475.  lis  P  1010.  36  L.RA 
NS  412. 

96.  Marrus  v.  New  Haven  Steam- 
boat Co..  30  Misc.  421,  62  NTS  474. 

96.  See  supra  S  496. 

97.  Richardaon  v.  New  York  Cent., 
etc.,  R.  Co.,  122  App.  DIv.  IZO.  106 
NFS  702. 

98.  Watson  v.  Missouri  Pac.  R. 
Co.,  187  111.  A.  220. 

99.  Atlantic  Coast  Line  R.  Co.  v. 
Bryan,  109  Va.  623,  65  SE  30. 

1.  Old  Dominion  SS.  Co.  v.  Flan- 
ary.  111  Va.  816.  69  SE  1107.  See 
also  H.  A.  Drury  Co.  v.  Canadian  Pac. 
R.  Co..  48  Que.  Super.  826,  327  (hold- 
ing that  the  carrier  Is  not  prevented 
from  availing  itself  of  the  above 
clause  because  it  had  during  a  cer- 
tain time  made  searches  to  find  the 
lost  goods;  such  act  on  the  part  of 
the  carrier  cannot  be  considered  as 
an  acquiescence  in  Its  responsibility 
or  have  the  effect  of  extending  the 
delay  mentioned  in  the  bill  of  lading). 

"It  was  right  and  proper,  under  the 
circumstances,  that  it  shbuld  do  all 
In  lt£  power  to  save  the  consignor 
harmless,  and  In  doing  so  Its  action 


For  later  oaMS,  toTelopaiMita  and  tOujign  In  the  law  see  cumulative  Annotations,  same  title,  pagf^and  note  nuipher. 
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cient  to  constitute  a  waiver  of  the  stipulation  re- 
quiring the  claim  to  be  made  in  writing  within  a 
prescribed  time.'  The  mere  fact  that  defendant's 
veterinary  surgeon  examined  stock  transported  and 
reported  the  result  of  his  examination  to  one  of 
defendant's  officers  is  not  enough  to  warrant  a 
reasonable  inference  of  the  waiver  of  the  stipula- 
tion requiring  notice."  Where,  in  an  action  against 
a  carrier  of  live  stock  for  shrinkage  and  loss  by 
decline  in  the  market  by  delay  in  transportation, 
the  parties  by  stipulation  fixed  the  loss*by  decline 
in  market  and  the  loss  from  shrinkage,  and  agreed 
that  the  shipment  was  under  a  special  contract 
limiting  the  liability  of  the  carrier,  and  that  the 
condition  of  the  stock  was  poor  when  it  arrived  at 
destination  too  late  for  the  market  on  the  day  of 
arrival,  the  stipulation  was  held  not  a  waiver  of 
notice  by  the  shipper  of  loss  from  shrinkage.* 

502]  c  Time  within  Which  Acts  Oonstitnt- 
ing  Waiver  Mast  Occur.  In  a  number  of  decisions 
it  is  held  that  acts  relied  on  to  constitute  a  waiver 
of  a  contractual  requirement  as  to  notice  must  oc- 
cur before  the  expiration  of  the  time  limited  for 
giving  notice;''  otherwise  they  do  not  amount  to  a 
waiver.*  The  decided  weight  of  authority,  how- 
ever, is  to  the  contrary,^  the  view  being  taken  that 
"it  is  inconsistent  with  the  claim  of  immunity  from 
Uability  that  it  should  recognize  any  obligation  to 


the  plaintiff  after  the  expiration''  of  the  time  lim- 
ited for  presenting  the  notice." 

[$  503]  d.  Who  May  Waive  Notice  for  Car- 
rier.' Agents  anthorized  to  receive  claims  for  dam- 
ages have  power  to  waive  compliance  by  acts  or 
conduct- within  such  time  reasonably  calculated  to 
induce  the  shipper  to  believe  that  written  notice 
would  not  be  required.^"  But  a  station  agent  with- 
out express  authority  has  no  power  to  waive  a  stip- 
ulation in  a  contract  of  shipment  requiring  notice 
of  claim  for  loss  or  damages. 

[  $  504]  e.  Oontractoal  Prohibition  against  Waiver. 
A  provision  in  a  shipping  contract  that  no  agent  of 
the  carrier  shall  have  power  to  waive  any  of  its  pro- 
visions is  valid;*'  and  under  a  provision  of  this 
character  no  agent  of  the  carrier  has  power  to  waive 
a  requirement  that  notice  of  claim  for  damages  shall 
be  given.*^  Nevertheless  it  seems  that  the  unauthor- 
ized act  of  the  agent  in  assuming  to  waive  a  require- 
ment of  this  nature  may  be  ratified  by  the  carrier." 

505]  0.  OontractoaJ  Limitations  aa  to  Time 
for  Bringing  Suit — 1.  In  General  In  the  absence 
of  any  express  statutory  prohibition,"  according  to 
the  great  weight  of  authority,  it  is  competent  for 
the  parties  to  a  contract  of  shipment  to  agree  on  a 
limitation  of  time  shorter  than  the  statutory  limita- 
tion, within  which  action  for  breach  of  the  con- 
tract shall  be  brought,  and  such  a  limitation  will  be 


should  not  be  regfarded  as  implying 
an  intention  to  waive  Its  then  vested 
right."  Atlantic  Coast  Line  R.  Co.  v. 
Bryan,  109  Va.  B23.  627.  65  SE  30. 

8.  SL  Liouls,  etc.,  R.  Co.  v.  Shep- 
herd, 113  Ark.  248.  168  SW  117. 

3.  Crawford  v.  Southern  R.  Co., 
101  S.  C.  522,  86  SE  19. 

4.  Rfddler  v.  Missouri  Pac.  R.  Co., 
184  Mo.  A.  709,  715.  171  SW  632 
(where  the  court  said :  "The  loaa 
from  sfarlnkagre  claimed  by  plaintiff 
was  so  small  that  It  was  better  to 
admit  the  amount  without  knowInK 
whether  It  was  correct  or  not  than 
to  compel  plaintiff  to  bring  wit- 
nesses, or  take  depositions,  to  prove 
the  loss  and  thus  Increase  the  costs 
by  a  sum  fn  excess  of  the  amount  of 
the  claim.  The  stipulation  was  noth- 
Ine  more  than  an  arbitrary  valuation 
of  the  ahrlnkaffe  which  should  be 
conclusive  in  case  the  notice  was 
waived  or  was  held  not  to  apply"). 

5.  Howard  v-  Illinois  Cent.  R.  Co., 
Ifil  Ky.  788.  171  SW  442;  Gambie- 
Roblnaon  Commn.  Co.  v.  Northern 
Pac.  R.  Co.,  119  Mtnn.  40,  137  NW 
19;  Vencill  v,  Qulncy.  etc.,  R.  Co., 
112  Ho.  A.  782,  112  SW  lOSO;  Letts 

Wabash  R.  Co.,  ISl  Mo.  A.  270,  111 
SW  138.  See  also  Virsinia-CaroHna 
Chemical  Co.  t.  Southern  Express 
Co..  110  Va.  666,  66  SB  838  (recog- 
nixlngr  the  rule). 

"In  deterisinjng  what  acts  or  con- 
duct on  the  part  of  a  person  en- 
titled to  notice  of  claim,  under  a 
'.'ontract  Stipulation  like  that  here  In 
question,  will  constitute  a  waiver  of 
notice,  a  distinction  la  to  be  observed 
between  those  cases  where  the  al- 
leged waiver  occurred  before  the  ex- 
piration of  the  time  fixed  by  the  con- 
tract for  the  service  of  the  notice  and 
those  cases  where  the  acts  and  con- 
duet  relied  upon  occurred  after  that 
date.  Acts  and  conduct  occurring  at 
a  time  when  the  notice  could  prop- 
erly be  served,  having  a  tendency  to 
lead  to  the  belief  that  formal  notice 
will  not  be  insisted  upon,  or  which 
are  inconsistent  with  an  intention  to 
rely  upon  a  compliance  with  the  .con- 
tract in  that  respect,  constitute  a 
waiver  which,  on  the  theory  of  equi- 
table estoppel,  the  party  will  not  be 
permitted  to  repudiate.  But  where, 
as  In  the  case  at  bar,  the  conduct 
reXed  upon  as  a  waiver  occurs  after 
the  exflratlon  of  the  time  limited 
for  the  notice,  the  situation  is  en- 
tirely different.  The  failure  to  give 
die  required  notice  vests  la  the  party 


entitled  to  It  a  complete  defense  to 
an  action  upon  the  asserted  claim, 
and  the  conduct  relied  upon  as  a 
waiver  of  the  defense  should  with 
reasonable  certainty  justify  the  con- 
clusion that  it  was  intentionally 
waived,  or  be  so  inconsistent  with  an 
intention  to  insist  upon  the  deferse 
that  the  conclusion  of  waiver  would 
follow  as  a  matter  of  law."  Oamble- 
Roblnson  Commn.  Co.  v.  Northern 
Pac.  R.  Co.,  119  Minn.  40,  42,  137  NW 
19. 

6.  See  caaes  supra  note  6. 

7.  Ark. — St.  Louis  Southweatam 
R.  Co.  v.  Orayaon,  80  Ark.  164.  llfi 
SW  938. 

Ga. — Post  V.  Atlantic  Coast  Line  R. 
Co.,  138  Ga.  763,  76  SE  45. 

Md. — Merchants'  etc.,  Transp.  Co. 
V.  Blchberg,  109  Md.  211,  71  A  993, 
130  AmSR  524. 

Mich. — Wallace  v.  Lake  Shore,  etc., 
R.  Co.,  133  Mich.  633,  95  NW  760. 

N.  Y.— iBham  v.  Erie  R.  Co.,  112 
App.  Div.  612,  98  NYS  609  [aiC  191 
N.  T.  547  mem.  85  NE  1111  rnemi; 
Cheney  Piano  Co.  v.  New  York  Cent., 
etc.  R.  Co.,  85  Misc.  167,  148  NYS  108 
[alt  1B2  NYS  2SB]:  Magnus  V.  Piatt, 
62  Miac.  499,  IIS  NYS  S24.  Compare 
Davenport  v.  Chesapeake,  etc,  R.  Co., 
87  MlBC.  SOS,  149  NTS  SG5  (holding 
that  the  rule  is  otherwise  aa  to  In- 
terstate ahlpmenta). 

N.  C— U.  S.  Watch  Case  Co.  v. 
Southern  E^presa  Co.,  120  N,  C.  S61, 
27  SE  74. 

S.  a — Sauls-Baker  Co.  v.  Atlantic 
Coast  Line  R.  Co.,  98  S.  C.  300,  82  SE 
418. 

Tex.- — Chicago,  etc.,  R.  Co.  v. 
Linger.  (Civ.  A.)  1B6  SW  898. 

[a]    Applloattona  of  xnle^d)  A 

provision  of  a  bill  <gt  lading  that 
claim  for  loss  be  presented  within 
four  months  is  waived  where  the  car- 
rier, after  the  four  months,  at  the 
consignor's  suggestion,  undertakes  to 
trace  the  goods  and  Invites  presenta- 
tion of  a  clalni.  A.  C.  Cheney  Piano 
Co.  v.  New  York  Cent.,  etc.,  R.  Co., 
85  Misc.  167,  148  NYS  108.  (.2)  A 
waiver  by  the  carrier  of  the  require- 
ment of  the  contract  of  shipment  of 
live  stock  that  notice  of  loss  or  dam- 
age be  presented  within  one  day 
after  arrival  of  the  stock  at  its  des- 
tination may  be  Inferred  from  Its 
referring  the  claim  to  Its  claim  de- 
partment and  negotiating  for  an  ad- 
justment therefor.  St.  Louis  South- 
western R.  Co.  V.  Orayson.  89  Ark. 
154,  116  SW  9SS. 


8.  Cheney  Piano  Co.  v.  New  York 
Cent.,  etc.,  R.  Co.,  85  Misc.  167,  161, 
148  NYS  108. 

9.  To  -xrhmt  agent  notice  must  1w 
given  see  supra  s  489. 

10.  Howard  v.  Illinois  Cent.  R. 
Co..  161  Ky.  783,  171  SW  442. 

11.  Missouri,  etc.,  R.  Co.  v.  Davis, 
24  Okl.  677,  104  P  37,  24  LRANS  866; 
St.  Louis,  etc.,  R.  Co.  v.  PhllHps,'17 
Okl.  264,  280,  87  P  470.  But  see 
Nashville,  etc.,  R.  Co.  v.  C.  V.  Truitt 
Co..  1?  Ga.  A.  236,  86  SE  421  (holding 
that  the  agent  of  a  terminal  carrier 
who  was  the  agent  of  the  initial  car- 
rier authorized  to  deliver  the  ship- 
ment which  he  contracted  to  forward 
has  authority  to  bind  the  initial  car- 
rier by  a  waiver  of  contract  requir- 
ing notice  of  olaim  to  be  in  writing). 

^'If  the  rule  was  laid  down  that 
station  agents  of  a  railroad  company, 
without  express  authority,  could 
modify  or  change  the  plain,  unambig- 
uous terms  of  a  written  contract  en- 
tered into  with  the  company,  and  In 
variance  with  the  ezipreas  stipula- 
tions and  mndltlona  of  a  contract 
the  usefulness  of  such  contracts  and 
the  necessity  of  them  wOuld  be  abso- 
lutely at  an  end.  Such  a  doctrine 
would  deprive  the  defendant  company 
of  the  benefit  of  a  contract  which  the 
courts  have  repeatedly  declared  to  be 
reasonable.  Just,  and  valid."  St. 
Louis,  etc.,  R.  Co.  v.  Phillips,  supra. 

18.  Clegg  v.  St.  Louis,  etc.,  R.  Co., 
203  Fed.  971.  122  OCA  273. 

13.  Clegg  V.  St.  Louis,  etc..  R.  Co., 
203  Fed.  971,  122  OCA  273;  Missouri, 
etc..  R.  Co.  V.  Kirkham,  63  Kan.  266. 
65  P  261:  MoElvain  v.  St.  Louis,  etc., 
R,  Co.,  (Mo.  A.)  180  SW  1018;  Mercer 
V.  Canadian  Pac.  R.  Co.,  17  Ont.  L. 
685. 

14.  McElvatn  v.  St.  Louis,  etc.,  R. 
Co.,  (Mo.  A.)  180  SW  1018. 

16.  [a]  In  OkUboma,  under  a 
statute  providing  that  every  stipu- 
lation in  a  contract  bv  which  either 

farty  thereto  Is  restricted  from  en- 
orolng  hfs  rights  under  the  contract 
by  the  usual  legal  procetidtngs  in  the 
ordinary  tribunals,  or  which  limtt.s 
the  time  within  which  he  may  thus 
enforce  his  rights,  is  void,  a  clause 
In  a  contract  for  shipment  limiting 
the  time  for  action  for  damages  Is 
void.  St.  Louis,  etc.,  R.  Co.  v.  James, 
36  Okl.  196,  128  P  279. 

[b]  In  Texas,  (1>  under  a  statute 
rendering  Invalid  contracts  shorten- 
ing the  period  of  limitation  to  less 
than  two  years,  a  ^^^^^  ^>'^ 
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enforced  if  reasonable,^'  although  then  is  some 
authority  to  the  contnLry.^^  Nevertheless  to  be 
effective  such  limitation  mnst  be  reasonable and 
it  has  been  siud  that  the  only  limitations  as  to  the 
validity  of  snch  eontracts  are  that  they  must  he 
reasonable,"  and  that  there  must  be  prompt  action 
on  the  part  of  the  carrier  in  denyii^  its  liability, 
to  the  end  that  the  shipper  may  be  duly  apprised 
of  the  fa£t  that  suit  will  be  necessary.  Stipula- 
tions of  this  character  are  not  opposed  to  public 
poliey,**  and  do  not  operate  as  a  restriction  on  the 
conunon-law  liability  of  the  carrier.^  It  has  further 
been  held-  that  such  limitations  are  not  prohibited 


by  the  Caimaek  amendment  whiph  prohibits  a  com- 
mon carrier  from  limiting  by  contract,  rule,  or 
r^ulation  its  liability  for  damages  resulting  from 
its  own  negligence  or  the  negligence  of  any  other 
common  carrier  into  whose  possession  the  property 
may  come  for  transportation  by  virtue  of  the  bill 
of  lading  which  the  section  requires  the  initial 
carrier  to  issue  to  the  shipper;"  and  in  as  much  as 
the  Carmack  amendment  supersedes  state  legisla- 
tion on  the  subject,  a  limitation  of  the  character 
under  consideration  in  a  contract  for  interstate  ship- 
ment will  be  valid,  notwithstanding  any  state  legis- 
lation to  the  contrary."    So  it  has  been  held  that 


contract  of  carriage  which  provldea 
that  suit  a^lnst  a  carrier  for  loas  or 
Injury  must  be  brought  withtn  less 
than  two  years  is  Invalid.  Southern 
Kansas  R.  Co.  v.  Hughey,  (Civ.  A.) 
182  SW  361;  Texas,  etc,  R.  Co.  v. 
LanRbehn.  <Clv.  A.)  160  SW  1188; 
Southern  Kansas  R.  Co.  v.  J.  W.  Bur- 
eess  Co.,  (Civ  A.)  90  SW  189;  Mis- 
souri, etc..  n.  Co.  V.  Withers,  le  Tex. 
Civ.  A.  S06.  40  SW  1073;, St.  Louis, 
etc.,  H.  Co.  V.  Williams,  (tiv.  A.)  32 
SW  225.  (2)  However,  if  the  stipu- 
lation as  to  time  wiUiIa  which  suit 
must  be  brought  is  not  In  violation 
of  the  statute,  noncompliance  there- 
with by  the  shipper  will  bar  his 
right  of  action,  although  extraordi- 
nary conditions  not  known  to  the 
shipper  prevented  delivery  within  the 
time  provided  by  the  contract  of 
shipment  for  bringing  suit.  Texas, 
etc.,  R.  Co.  V.  L.angbehn.  (Civ.  A.> 
150  SW  1188. 

18.  U.  S. — Missouri,  etc..  R.  Co.  v. 
Harrlman,  227  U.  S.  657.  673,  33  SCt 
897.  57  L.  ed.  690  [rev  (Tex.  Clv.  A.) 
128  SW  932,  and  cit  Cyc];  Invram  v. 
Weir,  166  Fed.  328:  Qlnn  v.  Ogdens- 
burg  Traaslt  Co.,  85  Fed.  9»5,  2d  OCA 
B21. 

Ark. — Kansas  City  Southern  R,  Co. 
V.  Bull.  120  Ark.  43.  179  SW  172; 
Missouri,  etc..  R,  Co.  v.  Ward,  111 
Ark.  102.  163  SW  184;  Hafer  v.  St. 
Louis  Southwestern  R.  Co..  101  Ark. 
310.  142  SW  175.  AnnCasl913E  866: 
St.  Louis,  etc..  R.  Co.  v.  Burgin.  83 
Ark.  &02.  104  SW  l&l;  St.  Louis 
Southwestern  R.  Co.  v.  Butler,  82 
Ark.  469,  lOS  SW  ST8:  St.  Louls,  etc.. 
R.  Co.  V.  Pearce,  82  Ark.  329,  101  SW 
768. 

Colo. — ^Atchison,  etc.,  R.  Co.  v. 
Baldwin,  53  Colo.  416,  128  P  449; 
Adams  V.  Colorado,  etc.,  R.  Co.,  49 
Colo.  475,  113  P  1010,  86  LRANS  412. 

Iowa. — Baldwin  v.  Chicago,  etc.,  R. 
Co.,  156  NW  17. 

Kan. — Enright  v.  Atchison,  etc.,  R. 
Co..  96  Kan.  646.  152  P  629;  Watt  v. 
Missouri,  etc..  R.  Co..  90  Kan.  466,  136 
P  600;  Ray  v.  Missouri,  etc.,  R.  Co.. 
90  Kan.  244,  133  P  847. 

Mass. — Cox  V,  Central  Vermont  R. 
Co..  170  Ma.S8.  129.  49  NB  97. 

Mo. — Sims  V.  Mis.HOuri  Pac.  R.  Co.. 
177  Mo.  A.  18.  163  SW  275;  Thompson 
V.  Chicago,  etc.,  R.  Co..  22  Mo.  A.  321. 

N.  Y. — North  British,  etc..  Ina.  Co. 
V.  Central  Vermont  R.  Co..  9  App. 
l)lv.  4,  40  NYS  1113  [alt  158  N.  Y. 
726  mem.  63  NE  1128  mem]. 

Oh. — Gatton  v.  11.  S.  Express  Co.. 
32  Oh.  Clr.  Ot.  632. 

Okl.,— Mi-ssouri,  etc.,  R.  Co.  v.  Han- 
cock. 26  Okl.  265,  109  P  223. 

Tenn. — James  v.  Lake  Shore,  etc.. 
R.  Co.,  4  Tenn.  Clv.  A.  311. 

Tex. — Gulf.  etc..  R.  Co.  v.  Hume. 
87  Tex.  2U.  27  SW  110;  Gulf.  etc..  R. 
Co.  V.  Trawick,  68  Tex.  814,  4  SW 
667,  2  AmSR  494;  Texas,  etc^R.  Co. 
T.  Hawkins.  (Clv.  A.)  80  SW  1113; 
Gulf,  etc.,  R.  Co.  V.  Clarke,  S  Tex. 
Civ.  A.  547.  24  SW  865. 

IT.  Adams  Express  Co.  v.  Walker. 
119  Ky.  121,  S3  SW  106,  26  KyL  1026. 
67  LRA  412  (where  it  was  said  that 
an  agreement  In  a  contract  of  ship- 
ment that  no  suit  for  damages  oouid 
be  brought  unless  commenced  within 
six  months  after  the  loss  occurred  Is 
In  effect  an  attempt  to  avoid  the 
statute  of  limitations,  and  is  against 


public  policy  and  unenforceable;  and 
that  It  Is  within  the  province  of  the 
law  making  power  to  prescribe  the 
time  within  which  an  action  shall  be 
brought). 

18.  Lasky  v.  Southern  Express 
Co.,  92  Miss.  268,  45  S  869;  and  cases 
supra  note  16. 

tal  What  limitations  raMoaablei 
(1)  One  year.  Ingram 'v.  Weir.  166 
Fed.  328,  330  [quot  Cycl;  Texas,  etc.. 
R.  Co.  v.  Langbehn,  (Tex.  Clv.  A.) 
15S  SW  244.  (2)  Six  months.  Hafer 
v.  St.  Louis  Southwestern  R.  Co.,  101 
Ark.  310.  142  SW  176,  AnnCa8l»13E 
866;  St.  Louis,  etc.,  R.  Co.  v.  Burgin. 
83  Ark.  502,  104  SW  161;  St.  Louis 
Southwestern  R.  Co.  v.  Butler,  82 
Ark.  4S9,  102  SW  878;  St.  Louis,  etc., 
R.  Co.  v.  Pearce.  82  Ark.  339,  101  SW 
763;  Atchlaon.  etc.,  R.  Co.  V.  Baldwin. 
53  Colo.  416,  128  P  449;  Baldwin  v. 
Chicago,  etc.,  R.  Co.,  (Iowa)  166  NW 
17;  Enright  v.  Atchison,  etc.,  R.  Co., 
96  Kan.  646,  162  P  629;  Thompson  v. 
Atchison,  etc..  R.  Co..  (Mo,  A.)  185  SW 
1146;  Potter  v.  Kansas  City  Southern 
R.  Co..  187  Mo.  A.  56,  172  SW  1153; 
Gatton  V.  U.  S.  Express  Co..  32  Oh. 
Clr.  Ct.  532;  James  v.  Lake  Shore, 
etc.,  R.  Co.,  4  Tenn.  Clv.  A.  311.  (3) 
Three  months.  Olnn  v.  Ogdensburg 
Transit  Co.,  86  Fed.  986.  29  CCA  621; 
Central  Vefmont  R,  Co.  v.  Soper,  S9 
Fed.  879,  8  CCA  341;  Cox  v.  Central 
Vermont  K.  Co..  170  Mass.  139,  49  X£ 
97;  North  British,  etc.,  Ins.  Co.  v. 
Centra.]  Vermont  R.  Co.,  9  App.  Div,  4. 
40  NYS  1113  [aff  168  N.  Y.  726 
mem,  63  NE  1128  mem].  (4)  Ninety- 
one  days.  Ray  v.  Missouri,  etc.,  R. 
Co.,  96  Kan.  8.  149  P  397,  LRA1916D 
1046.  (6)  Ninety  days.  Adams  v. 
Colorado,  etc.,  R.  Co.,  49  Colo.  47S, 
113  P  1010,  36  URANS  412;  Missouri, 
etc.,  R.  Co.  V.  Hancock.  26  Okl.  254, 
109  P  220.  See  also  Watt  v.  Missouri, 
etc.R.  Co..  90  Kan.  466,  135  F  600 
(where  plaintiff's  claim  was  pre- 
sented to  defendant's  local  agent  and 
referred  to  Its  general  agent  and 
correspondence  thereunder  was  closed 
forty  days  before  the  expiration  of 
the  ninety-day  period).  (6)  And  a 
limitation  of  sixty  days  was  sus- 
tained where  It  afforded  ample  time 
under  the  circumstances  for  Institut- 
ing suit.  Thompson  v.  Chicago,  etc.. 
R.  Co.,  22  Mo.  A.  321.  (7)  Hut  it  was 
held  unreasonable  and  void  where  the 
full  damage  to  plaintiff  was  not  and 
fould  not  have  been  known  within 
the  time  stipulated  for  commencing 
the  action.  Cook  v.  Northern  Pac.  R. 
Co..  32  N.  D.  340.  155  NW  867.  LRA 
1916D  846.  (8)  A  forty-day  limita- 
tion was  sustained  where  the  circum- 
stances did  not  render  it  unreason- 
able. Gulf,  etc..  R.  Co.  V.  Oatewood. 
79  Tex.  89.  14  SW  913.  10  LRA  413; 
McCarty  v.  Oulf,  etc..  R.  Co..  79  Tex. 
33.  16  SW  164;  Gulf.  etc..  R.  Co.  v. 
White.  (Tex.  Civ.  A.)  32  SW  322.  But 
see  Gulf,  etc.,  R.  Co.  v.  Stanley,  89 
Tex.  42,  33  SW  109  (where  the  rule 
was  not  applied). 

[b]  Under  u  Mt  of  oobstms  (1) 
the  shortest  period  of  limitation 
which  the  carrier  can  stipulate  for  Is 
two  years.  Act  of  March  4.  1916  <38 
U.  S  St.  at  L.  1191,  1197  c  197).  (t) 
It  has  been  held,  however,  that  this 
statute  does  not  apply  to  cases  aris- 
ing before  its  adoption.  Nashville, 


etc..  R.  Co.  V.  C.  V,  Trultt  Co..  17  Ga, 
A.  236.  86  SE  421. 

19.  Cook  V.  Northern  Pac.  R.  Co.. 
32  N.  D.  340,  155  NW  867,  LItA1916D 
346;  Missouri,  etc..  R.  Co.  v,  Hancock, 
26  Okl.  254,  109  P  220;  Gulf,  etc.,  R. 
Co.  V.  Trawick,  68  Tex.  314,  4  SW 
567.  2  AmSR  494. 

80.  Cook  V.  Northern  Pac.  R.  Co., 
32  N.  D.  340,  155  NW  867,  LRA1916I> 
345. 

ai.  AtchlBon,  etc.  R.  Co.  v.  Bald- 
win, 53  Colo.  416.  128  P  419. 

Sa.  Ingram  v.  Weir,  166  Fed.  328; 
Missouri,  etc.,  R.  Co.  v.  Ward,  111 
Ark.  102.  163  SW  164;  Hafer  v.  SU 
Louis  South we.s tern  R.  Co.,  101  Ark. 
310,  142  SW  X76,  AnnCa8l913E  866; 
Atchison,  etc.,  R.  Co.  v.  Baldwin,  &S 
Colo.  416,  128  P  449;  Gulf,  etc..  R.  Co. 
v.  Trawick,  68  Tex.  314.  4  SW  SS7.  2 
AmSR  494. 

They  "do  not  In  any  manner  exempt 
the  common  carrier  from  negligence: 
but  are  conditions  of  recovery,  and 
not  exemptions  from  liability,  which 
the  carrier  may  lawfully  Include  In 
its  contract  of  shipment  for  the  pur- 
pose of  protecting  It  against  flctl- 
tlous  and  unfounded  claims  for  dam- 
ages." Atchison,  etc.,  Co.  v.  Baldwin, 
63  Colo.  416,  420.  128  P  449. 

"A  contract,  however,  which  does 
not  In  any  way.  if  given  eftect,  de- 
feat the  complete  vestiture  of  the 
right  to  recover  from  a  common  car- 
rier for  a  breach  of  duty  that  at 
common  law  would  give  it.  does  not 
operate  as  a  restriction  on  the  com- 
mon law  liability  of  the  carrier,  even 
though  it  may  require  the  assertion 
of  that  right,  by  action,  at  an  earlier 
period  than  would  be  necessary  to 
defeat  It  through  the  operation  oi  the 
ordinary  statutes  or  limitation." 
Gulf.  etc..  R.  Co.  V.  Trawick.  68  Tex. 
314.  319.  4  SW  667.  2  AmSU  494. 

[a]  Thus  (1)  the  right  of  the 
carrier  to  Impose  llmltatrons  of  this 
character  Is  not  affected  by  a  statute 
prohibiting  carriers  from  limiting  the 
common-law  liability  safely  to  de- 
liver property  by  any  stipulation  or 
limitation  in  the  receipt  given  for 
such  property  (Ingram  v.  Weir,  166 
Fed.  328),  (2)  or  by  a  statute  making 
it  unlawful  for  a  carrier  to  enter 
Into  any  contract  with  a  shipper  of 
live  stock  limiting  the  carriers  stat- 
utory and  common-law  llabllitv  (Mis- 
souri, etc..  R.  Co,  V.  Ward.  Ill  Ark. 
102.  163  SW  164). 

83.  Missouri,  etc..  R.  Co.  v.  Harrl- 
man. 227  V.  S.  657,  672,  33  SCt  397. 
57  L.  ed.  690;  Watt  v.  Missouri,  etc., 
R.  Co..  90  Kan.  466,  135  P  600;  Ray 
V.  Missouri,  etc.,  R  Co.,  90  Kan.  244, 
133  P  847. 

"The  policy  of  statutes  of  limita- 
tion Is  to  encourage  promptness  In 
the  bringing  of  actions,  that  the  par- 
ties shall  not  suffer  by  loss  of  evi- 
dence from  death  or  disappearance  of 
witnesses,  destruction  of  documents 
or  failure  of  memory.  But  there  Is 
nothing  In  the  policy  or  object  of 
such  statutes  which  forbids  the  par- 
ties to  an  agreement  to  proviOB  a 
ahorter  period,  provided  the  time  la 
not  unreasonably  short."  Missouri, 
etc..  R.  Co.  V.  Harrlman,  supra. 

84.  Missouri,  etc.,  R.  Co.  v.  Harrl- 
man, 227  U.  S.  657,  33  SCt  397.  57  L. 
ed.  690:  Texas,  etc.,  R.  Co.  v.  Lanc- 
behn.  (Tex.  Clv.  A.)  1S8  SW  244, 


ForlKlw 
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a  valid  limitation  in  a  shii^ix^  contract  requiring 
suit  to  be  bronght  vithin  a  designated  time  is  not 
affected  by  another  limitation  of  liability  in  the 
contract  which  is  void  because  in  violation  of  the 
Interstate  Commerce  Act.**  In  accordance  with 
well  settled  principles  heretofore  considered," 
where  a  valid  oral  contract  has  previously  been 
made  a  stipulation  in  a  subsequent  written  contract 
that  suit  for  damages  must  be  brought  within  a 
specified  time  is  not  binding  without  some  new  con- 
sideration." Limitations  of  the  character  under 
consideration  are  not  applicable  to  actions  for  dam- 
^8  due  to  delay,"  or  to  actions  against  a  carrier 
not  strictly  for  the  loss  of,  or  damage  to,  the  goods 
daring  transportation.**  So  a  live  stock  shipping 
contract  which  provides  that  no  claim  for  damages 
can  be  enforced  unless  sait  is  brought  within  six 
months  after  the  injury  relates  only  to  such  injuries 
as  occur  while  the  stock  is  in  transit,  and  does  not 
apply  to  damages  sustained  by  the  escape  of  the 


stock  from  the  stockyards  while  awaiting  ship- 
ment-*'  A  failure  to  bring  suit  wittiin  the  time 
fixed  by  the  stipulation  will  not  affect  the  shipper's 
rig^t  of  recovery  iriiere  it  can  be  made  to  appear 
that  the  failure  to  sue  was  caused  by  the  fraud  or 
misrepresentation  of -the  carrier  or  its  agent,  where- 
by the  shipper  was  induced  to  delay  his  suit  until 
the  time  had  expired." 

606]  8.  Waiver  of  Lbnltatdon.  Prior  to  the 
decisions  of  the  United  States  supreme  court  here- 
tofore considered,''  a  limitation  of  time  within 
whieh  action  shall  be  bronght  m^ht  be  waived  by 
any  conduct  cf  the  carrier  ealoniated  to  induce,  and 
which  has  induced,  the  owner  to  delay  the  bring- 
ing of  suit  beyond  the  time  stipulated."  It  is  ob- 
vious, however,  that  under  the  rule  laid  down  by 
these  decisions  the  carrier  has  no  power,  in  .case 
of  interstate  shipments,  to  waive  any  provision  in 
a  contract  of  ^ipment  limitimr  the  time  within 
which  suit  for  loss  or  injury  must  be  broi^ht'"' 


XVnX  AOTIOKS  FOB  LOBS  OF,  OB  INJUBT  TO,  GOODS" 


[$  507]  A.  Jurisdiction  and  Venue.^  Jurisdic- 
tion. State  courts  have  jurisdiction  of  actions  for 
loss  of,  or  injury  to,  an  interstate  shipment."  A 
shipper  who  has  suffered  damage  through  an  inter- 
state shipment  by  reason  of  a  failure  on  the  T>art  of 
the  carrier  to  perform  duties  imposed  liy  a  federal 
statute  in  the  matter  of  caring  for  the  shipment 
may  bring  suit  therefor  in  a  state  court." 

Venne.  The  question  of  venue  in  actions  for  loss 
of,  or  injury  to,  goods  is  for  the  most  part  a  matter 
of  special  statutory  regulation."" 

In  Georgia  the  statute  fixity  the  venue  of  suits 
against  railroad  companies  is  as  follows:  ^'All  rail- 
road companies  shall  be  sued  in  the  county  in 
which  the  cause  of  action  originated,  by  any  one 
whose  .  .  .  property  has  been  injured  by  such 
railroad  company,  .  .  .  for  the  purpose  of  recov- 
ering damages  for  such  injuries;  and  also  on  all 
contracta  made  or  to  be  i)erformed  in  the  county 


where  suit  is  brought;  any  judgment  rendered  in 
any  other  county  than  the  one  in  which  the  cause 
so  originated  shall  be  utterly  void.  But  if  the 
cause  of  action  arises  in  a  county  where  the  rail- 
road company  liable  to  suit  has  no  agent,  then  suit 
may  be  hroi^ht  in  the  county  of  the  residence  of 
such  company."*  The  venue  of  all  cases  not  fall- 
ing within  the  provision  of  this  section  is  governed 
by  the  general  law.**  Foreign  corporations  are 
within  the  purview  of  this  section  as  to  contracts 
made  and  torts  committed  in  the  state  ;'^  but  it  does 
not  cover  the  case  of  a  tort  committed  in  another 
state  by  a  nonresident  corporation,*^  in  which  event 
an  action  of  tort  may  be  brought  in  any  county  in 
the  state  in  which  l^al  service  of  process  can  be 
made.**  By  the  express  provisions  of  the  statute 
a  judgment  against  a  railroad  company  on  a  suit 
for  damans  resulting  from  an  injury  to  property, 
rendered  in  any  other  county  than  the  one  in  which 


m.  Ulller  T.  Atlantic,  etc.,  R.  Co., 
<Kan.)  166  P  780. 

ae.    See  supra  |  223. 

37.  Kansas  CUy,  etc..  R.  Co.  v. 
Hansard,  (Tex.  Civ.  A.)  184  SW  329. 

SS.  Gulf.  etc..  R.  Co.  v.  Hume,  87 
Tex.  211,  27  SW  110;  Gulf,  etc.,  R. 
Co.  V.  ElIlott,(Tex.Clv.  A.)  26  SW  636. 

aa.  Gulf,  etc.,  R.  Co.  V.  Trawlch, 
SO  Tex.  270.  15  SW  668,  18  SW  948; 
Gulf,  etc^R.  Co.  V.  Gray,  (Tax.  Civ. 
A.)  24  SW  837. 

30.  St.  LoulB.  etc..  R.  Co.  V.  Beets. 
75  Kan.  296.  89  P  G83,  10  LRANS  571. 

81.  Gulf.  etc..  R.  Co.  v.  Trawlck, 
€8  Tex.  314,  4  SW  S67.  2  AmSR  494; 
Galveston,  etc..  R.  Co.  v.  Kelley, 
(Tex.  Civ.  A.)  26  SW  470;  GaWeaton, 
etc.,  R.  Co.  V,  Silegrman,  (Tex.  Civ. 
A.)  23  SW  298. 

32.  See  supra  !  49S. 

33.  DonohoQ  Horse,  etc.,  Co.  v. 
Miasouri.  etc.,  R.  Co..  95  Kan.  681,  149 
P  436;  Lasky  v.  Southern  Sxpress 
Co.,  92  Miss.  268,  45  S  869;  Wood  v. 
Southern  R.  Co.,  118  N.  C.  1056.  24 
SB  704;  GaJveston,  etc..  R.  Co.  v. 
Ball.  80  Tex.  602.  16  SW  441;  Gulf, 
etc.,  R.  Co.  V.  Trawlck,  80  Tex.  270. 
15  SW  568,  18  SW  948;  Galveston, 
etc..  R.  Co.  V.  Kelley.  (Tex.  Civ.  A.) 
26  SW  470;  Galveston,  etc.,  R.  Co.  v. 
Sellirman,  <Tex.  Civ,  A.)  23  SW  298. 

[a}  TnuB  (1 )  a  provision  in  a 
contract  of  shipment  requiring  suits 
for  injuries  to  the  shipment  to  be 
brought  within  a  specified  time  was 
waived,  where  the  carrier  attempted 
to  settle  a  suit  for  such  injuries 
brought  after  expiration  of  the  time. 
St.  Louis,  etc..  R.  Co.  v.  Dysart,  62 
Tex.  Civ.  A.  7.  130  SW  1047.  (2) 
Where  within  proper  time  a  shipper 
turned  over  the  original  invoice  and 
expreM  receipt  to  the  agent  of  the 


carrier  In  making  hts  claim  for  the 
loss  of  goods,  and  the  express  agent 
said  afterward  that  he  had  put  in  the 
claim  and  wanted  to  hear  from  the 
superintendent's  office,  and  that  as 
soon  as  he  heard  the  matter  would 
be  settled,  this  constituted  a  watver 
of  a  stipulation  in  the  contract  of 
shipment  that  action  should  be  com- 
menced within  a  year  after  such  loss. 
Lasky  v.  Southern  Express  Co.,  92 
Miss.  268.  46  S  869.  (3)  Shortly 
after  the  loss  of  his  mule  plaintiff 
filed  a  claim  with  the  connecting  car- 
rier, which  claim  was  referred  to  de- 
fendant's auditor.  Xot  until  five 
months  thereafter  did  the  auditor  ad- 
vise the  connecting  carrier  that  de- 
fendant had  declined  to  pay  the 
claim.  About  forty  days  later  plain- 
tiff wrote  defendant  In  reference  to 
the  claim,  and  within  a  week  received 
an  answer  that  It  had  been  returned 
to  the  connecting  carrier.  There- 
upon plaintiff  brought  suit  for  the 
value  of  the  mule.  It  was  held  that, 
even  though  defendant  could  make  a 
valid  stipulation  In  the  contract  of 
affreightment  that  no  suit  should  be 
maintained  for  damages  unlesn 
brought  within  six  months  after  the 
cause  of  action  accrued,  the  delay  In 
handling  plaintiff's  claim  operated  as 
a  waiver  of  such  stipulation.  Howze 
V.  New  Orleans,  etc.,  R.  Co..  91  Miss. 
696,  45  S  837.  (4)  An  "agreement  of 
the  parties  which  adjusted  the  ques- 
tion of  negligence  and  agreed  that 
there  was  a  liability  which  should  be 
paid  at  a  stated  time  In  effect  waived 
the  limitation."  Donohoo  Horse,  etc.. 
Co.  V.  Missouri,  etc..  R.  Co.,  95  Kan. 
681.  686.  149  P  436. 

[b]  What  la  not  ft  waiver. — Mere 
negotiations  between  the  parties  as 


to  settlement  or  compromise  of  the 
claim  did  not  waive  the  contract 
limitation  nor  estop  the  carrier  ITrom 
insisting  that  the  right  to  sue  had 
been  lost  by  lapse  of  time.  Ray  v. 
Missouri,  etc.,  R.  Co.,  96  Kan.  8,  149 
P  397.  LRA1916D  1046. 
33^^.    See  supra  |  495. 

34.  Action*  for  loss  of,  or  injnry 
to,  roods  earrled  br  Wkter  see  Ship- 
ping [36  Cyc  263]. 

Vonu  of  action  see  Actions  1  C.  J. 
p  1026  et  aeq. 

35.  In  aoMona  for  Maj  me  aupra 
I  422. 

In  wtlons  for  loaa  of.  me  iajnry  to, 
^o<ta  ■li|||*a  by  inter  no  Snipping 

36.  Chener  Piano  Action  Co.  v. 
New  York  Cent.,  etc..  R.  Co.,  162  NTS 
285. 

37.  St.  Louis,  etc.,  R.  Co.  v.  Pl- 
burn,  30  Okl.  262.  120  P  928  (viola- 
tion of  Twenty-Eight  Hour  X>aw). 

38.  See  statutory  provislona;  and 
generally  Venue  [40  Cyc  1]. 

39.  Civ,  Code  (1896)  S  2334.. 

40.  Lytle  V.  Southern  R.  Co.,  S  Qa. 
A.  219.  &9  SB  696. 

41.  HaElehtirst  v.  Seaboard  Air 
Line  R.  Co..  118  Ga.  868.  46  SB  703; 
Mitchell  V.  Southern  R.  Co..  118  Gn. 
845.  45  SE  708;  Lytle  v.  Southern  R. 
Co..  3  Ga.  A.  219.  69  SB  695. 

43.  Reeves  v.  Southern  R.  Co..  121 
Oa.  661,  49  SB  674.  70  LRA  613.  2 
AnnCas  207;  South  Carolina,  etc..  R. 
Co  V.  DIetJien.  101  Ga.  730.  29  SE 
292;  Lytle  v.  Southern  R.  Co.,  8  Ga. 
A,  219.  69  SE  696. 

43.  Lytle  v.  Southern  R,  Co.,  8  Ga. 
A.  219.  B9  SE  695  (action  of  tort 
against  a  foreign  railroad  company 
for  failure  to  deliver  a,a^e,^ 
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the  cause  of  action  originated,  is  "utterly  Toid," 
except  in  cases  where  the  suit  is  brought  in  the 
county  where  the  principal  office  of  the  company  is 
located,  and  where  it  is  shown  that  the  company 
had  no  agent  in  the  county  where  the  cause  of 
action  originated.*^  Under  the  provisions  of  this 
statute  it  has  been  held  that  an  action  for  injury  to 
a  shipment,  based  on  the  contract  of  affreightment, 
may  be  brought  either  in  the  county  in  which  the 
contract  was  entered  into  or  in  the  county  where 
the  carrier  undertook  to  render  full  performance 
by  delivery  of  the  shipment  in  good  order  to  the 
person  entitled  to  receive  it.*'  An  action  for  loss 
of  the  goods  based  on  the  contract  may  be  brought 
in  the  county  where  the  contract  was  executed.*^ 
By  virtue  of  another  statute*^  every  express  com- 
pany doing  business  in  the  state  is  subject  to  suit 
for  failure  to  perform  its  duties  as  a  carrier,  either 
in  the  county  where  the  goods  are  received  for 
shipment  or  in  the  county  where  the  delivery  of 
the  goods  is  directed  to  be  made;  and  this  is  true 
notwithstanding  provision  is  made  in  a  special  char- 
ter granted  to  a  particular  company  that  it  shall 
be  liable  to  suit  in  any  county  wherein  it  may 
tortionsly  injure  the  person  or  property  of  another, 
or  where  any  contract  to  which  it  is  a  party  may  be 
made  or  is  to  be  performed.^ 

In  Kentucky  it  is  provided  that  an  action  against 
a  common  earner  on  a  contract  to  carry  property 
must  be  brought  in  the  county  in  which  defendant 
or  either  of  several  defendants  resides,  or  in  which 
the  contract  is  made,  or  in  which  the  carrier  agrees 
to  deliver  the  property."  In  accordance  with  the 
plain  wording  of  the  statute  it  has  been  held  that 
an  action  on  a  contract  of  shipment  for  loss  of, 
or  injury  to,  the  goods  shipped  may  be  brought  in 
the  county  in  which  the  contract  was  made,"  or 
in  the  county  where  defendant  resides,"  or  in  the 
county  where  the  goods  were  to  be  delivered.^  And 
on  the  other  hand,  suit  cannot  be  brought  for  loss 
or  injury  on  the  contract  of  shipment  in  a  county 


which  was  neither  the  residence  of  defendant,  the 
place  where  the  contract  was  made,  nor  the  place 
where  the  goods  were  to  be  delivered." 

In  Louisiana  under  the  statutes'^  an  action  against 
a  carrier  for  damages  on  the  contract  of  shipment 
because  of  negligent  handling  thereof  may  be 
brought  either  in  the  parish  where  the  property  was 
damaged,  at  the  domicile  of  defendant,  or  at  the 
place  of  delivery." 

In  Virginia  under  a  statute  providing  that  an  ac- 
tion may  be  brought  in  any  county  or  corporation 
where  the  cause  of  action  or  any  part  thereof 
arose,  although  none  of  defendants  resides  therein,^ 
a  cause  of  action  by  a  carrier's  failure  to  deliver 
a  shipment  in  good  condition  at  the  point  of  desti- 
nation arises  at  the  point  of  destination." 

[$  508]  B.  Conditions  Precedent.'^  No  demand 
is  necessary  before  conunencing  an  action  of  con- 
tract against  a  carrier  for  n^lecting  to  carry  and 
to  deliver  the  goods  according  to  the  contract,  if 
the  goods  are  lost  or  destroyed.*  But  where  the 
contract  of  shipment  contains  a  reasonable  require- 
ment of  giving  notice  of  loss  of,  or  injury  to,  the 
goods,  the  giving  of  such  notice  ia  a  condition 
precedent  to  the  action  for  loss  or  injury."  Where 
the  carrier  has  accepted  goods  for  transportation 
without  demanding  prepayment  of  freight,  payment 
of  freight  by  the  consignor  of  whom  the  carrier 
has  not  demanded  payment  thereof  is  not  a  condi- 
tion precedent  to  a  suit  by  the  consignor  for  loss 
of,  or  injury  to,  the  goods  shipped.** 

[$  609]  0.  FartiM<»— 1.  PlalntlffB— a.  Owner. 
The  owner  of  goods  shipped  by  a  carrier  ia  -in  a!l 
cases  entitled  to  mtuntain  an  action  of  tort  against 
the  carrier  for  loss  of,  or  injury  to,  the  goo^,  al- 
though he  is  not  the  party  with  whom  the  contract 
of  shipment  was  made;"  and  if  the  action  against 
the  carrier  is  in  tort  it  should  be  brought  by  the 
owner  of  the  goods,  whether  he  is  cons^or,  or 
consignee,  or  a  third  person.**  If  the  action  is  for 
breach  of  contract  the  owner  may  sue  if  he  is  the 
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ment  of  goods  destined  to  a  point  In 
another  atate). 

44.  Southern  R.  Co.  v.  Brock,  HE 
Gai  721,  42  SE  66. 

46.  Friedman  v.  Seaboard  Alr-Llne 
R.  Co.,  124  Ga.  472,  52  SE  763. 

46.  Albanv.  etc.,  R.  Co.  v.  Mer- 
chants', etc..  Bank,  137  Ga.  391.  73  SK 
637,  See  also  Central  R.  Co.  v.  Brun- 
Bon,  63  Ga.  504  (recosnlzing  the  rule). 

47.  Civ.  Code  (1895)  f  2004. 

48.  Southern  Express  Co.  v.  B.  R- 
Electric  Co.,  126  Ga.  472.  65  SB  254. 

49.  Civ.  Code  S  73. 

60.  Plotz  V.  Miller,  El  SW  176,  21 
KyL  257;  Nashville,  etc.,  R.  Co.  v. 
Carrico,  14  KyL  431  (abstract). 

61.  Plots  T.  HlUer,  61  SW  176,  21 
KyL  257. 

63.  Wilson  y.  Louisville,  etc.,  R. 
Co..  112  SW  685,  S3  KyL  98B. 

53.  Jewell  v.  Loul.sville,  etc.,  R. 
Co..  145  Ky.  403,  140  SW  689. 

[a]  DmnrreT  for  want  of  JurU- 
dlotioa., — Under  Civ.  Code  §  73.  the 

K revisions  of  which  have  already 
een  set  out,  and  I  92,  providing  that 
a  special  demurrer  Is  an  objection  to 
a  pleading  which  shows  that  the 
court  has  no  Jurisdiction  of  defend- 
ant, etc..  a  demurrer  to  the  petition 
In  such  an  action  for  want  of  Juris- 
diction of  the  cause  of  action  Is  had. 
where  the  petition  does  not  show- 
that  the  county  where  the  action  is 
brouRht  is  not  the  county  where  the 
contract  was  made  nor  where  defend- 
ant resides,  and  the  objection  of  want 
of  jurisdiction  over  defendant,  not 
being  ral.<!!ed  by  answer,  is  waived. 
Richardson  v,  Louisville,  etc.,  R.  Co., 

111  SW  343,  33  KyL  916  [reh  den 

112  SW  582,  33  KyL  »72]. 


B4.  Code  Prac.  art  1«6  subd  9  pro- 
vides that  in  all  cases  where  any  cor- 
poration shall  commit  trespass,  or  do 
anythtne:  for  which  an  action  for 
damages  lies,  it  may  be  sued  In  the 
parish  where  the  damage  is  done  or 
the  trespass  committed,  as  amended 
by  Act  No.  14  of  1910  to  cover  pas- 
sive violations  of  contract  by  public 
carriers,  and  Act  No.  93  of  1888 
gives  the  right  to  sue  at  the  place 
of  delivery, 

65.  Lafayette  y.  Welle,  129  La. 
323.  56  S  257.  Compare  Gossln  v. 
Williams,  36  La.  Ann.  186  (for  a  con- 
struction of  art  1G6,  prior  to  Its 
amendment). 

66.  Code  (1904)  J  321S. 

67.  Chesapeake,  etc.,  R.  Co.  v. 
American  Exch.  Bank,  92  Va.  495,  23 
SE  935,  44  LRA  449. 

"The  default  in  falling  to  deliver 
the  horses  in  good  condition  took 
place  where  the  delivery  was  to  be 
mAde,  and  the  place  of  default  was 
the  place  where  the  cause  of  action 
arose."  Norfolk,  etc.,  R.  Co.  v.  Crull, 
112  Va.  151,  154.  70  SE  521. 

68.  Is  actions  for  delay  see  supra 
i  423. 

69.  Alden  v.  Pearson,  3  Gray 
(Mass.)  342.  See  Bowlln  v.  Nye,  10 
Cush.  (Mass.)  416. 

60.    See  supra  9  475  et  seq.  * 
81.    Louisville,  etc..  R.  Co.  v.  AIl- 
pood,  113  Ala.  163,  20  S  986;  Cleve- 
land, etc..  R.  Co.  v.  Rudy,  173  Ind. 
181.  187.  89  NE  951. 

"The  right  of  appellant  to  s>ue  for 
the  freight,  and  the  right  of  appellee 
to  sue  lor  hia  damaKes.  were  Inde- 
pendent of  each  otner.  Appellant 
would  have  no  more  right  to  Inalat 


that  aald  appellee  should  pay  th 
freight  before  he  could  maintain  a 
action  for  damages  done  to  his  proi 
erty  in  carriage  than  appellee  coul 
insist  that  appellant  pay  the  darr 
ages  to  the  property  before  It  coul 
maintain  an  action  for  the  frelgh 
The  suits  would,  in  each  case,  ti 
brought,  not  for  the  enforcement  o 
the  contract,  but  for  its  breach. 
Cleveland,  etc.,  R.  Co.  y.  Rudy,  supri 
es.  Ia.  aettcna  for  delay  aee  supr 
f  424. 

ia  aotlou  for  loM  of,  or  Iniur  tt 

fooda  ahippea  Iqr  watmr  a«e  Snipplti 
36  Cyc  2«3]. 

68.  Schlosaer  T.  Great  Northern  T 
Co..  20  N.  D.  406.  127  NW  602;  Gul; 
etc.,  R.  Co.  v.  Drahn,  (Tex.  Civ.  A. 
163  SW  330. 

[ a ]  Xeaaoa  for  ml*. — Th Is  rul 
rests  on  the  ground  that  the  carrie 
has  the  goods  lawfully  in  its  posset 
slon,  and  has  become  obligated  t 
carry  them  safely  and  to  dellve 
them  to  the  consignee,  subject  onl 
to  a  lien  for  his  charges,  so  that 
wrongful  failure  or  refusal  so  to  d 
is  a  tort.  Schlosser  v.  Great  North 
ern  R.  Co.,  20  N.  D.  406.  127  NW  605 

64.    Ind. — Law      v.  Hatcher, 
Blackf.  364. 

Mass. — Garvan  v.  New  York  Cent 
etc..  R.  Co..  210  Mass.  275,  96  NE  71: 

Miss. — Waters  v.  Mobile,  etc.,  F 
Co..  74  Miss.  534,  21  S  240. 

Mo. — Harvey  v.  Terre  Haute,  etc 
R.  Co..  6  Mo.  A.  585  [aff  74  Mo.  538 

N.  Y. — Thompson  v.  Pargo,  49  I 
Y.  188.  10  AmR  S42;  Green  v.  Clarl 
12  N.  Y.  343,  B  Den.  497  [aft  13  Bari 
671:  Tushinsky  v.  Russian  Co.,  9 
NYS  175. 


For  later  eaaea.  derelomnuita  and  cbanffM  In  the  law  see  cumulative  Annotations,  aame  title,  pase-and  note  mimber. 
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party  vith  whom  or  for  -whose  benefit  the  contract 
was  made."  Thus  if  the  contract  is  made  by  an 
agent  the  action  may  be  brought  by  the  owner.^ 
While  the  effect  of  a  cons^ment  of  goods  gener- 
ally is  to  vest  the  property  in  the  consignee,  yet, 
if  the  bill  of  lading  is  fecial  to  deliver  the  goods 
to  A  for  the  use  of  B,  the  proper^  vests  in  B,  and 
the  action  must  be  brought  in  his  name  in  case  of 
toss  or  dama^.* 

510]    b.   Oonsigiior— (I)   Ai  Owiwr.   In  the 


absenoe  of  statutory  provisions  to  the  contrary,™ 
where  title  to  the  goods  shipped  remains  in  the  con- 
signor he  is  of  course  entitled  to  sue  for  loss  of,  or 
injury  thereto,"  since  he  is  the  person  who  has  sus- 
tained the  loss  or  injury."  This  rule  has  been 
applied  in  cases  where  the  goods  are  not  to  become 
the  property  of  the  consignee  until  delivery;" 
where  title  does  not  pass  because  the  contract  of 
sale  of  the  goods  shipped  is  bad  for  noncompliance 
with  the  statute  of  frauds;^'  where  the  contract  of 


Tenn. — W  ,  etc,  R.  Co.  v.  Kelly, 

I  Head  168. 

Wis,— K^ongar  v.  Galena,  etc.,  R. 
Co..  17  Wis.  477. 

Eng. — Dawes  v.  Peck,  8  T.  R.  330, 
101  Reprint  1417. 

66.  U.  S. — New  Jersey  Steam  Nav. 
Co,  V,  Boston  Merchants'  Bank.  6 
How.  344,  12  L.  ed.  465. 

Ind. — Cincinnati,  etc.,  R.  Co.  v. 
Case.  122  Ind.  310.  23  NE  797. 

Minn. — ^Arties  v  First  Div.  St.  Paul, 
etc..  R.  Co^l2  Minn.  412. 

N.  H. — Elkins  v.  Boston,  etc.,  K: 
Co.,  19  N.  H.  337.  61  AmD  184. 

Va. — Norfolk,  etc.,  R.  Co.  v.  Crult, 
112  Va.  161.  70  SE  621. 

Eng. — Davis  v.  James,  6  Burr.  2680, 
98  Reprint  407. 

as.  Ames  V.  First  Div.  St.  Paul, 
etc..  R.  Co.,  12  Minn.  412;  Elkins  v. 
Boston,  eta,  R.  Co.,  19  N.  H.  337,  61 
AmD  184:  Green  v.  Clarke,  12  N.  Y. 
343  raff  is  Barb.  67]:  Norfolk,  etc., 
R.  Co.  V.  Crull.  112  Va.  161,  70  SB 
621. 

[a]    Wliar*  sn  •xpnaa  compaur 

contracts  with  a  transportation  com- 
pany to  perform  the  contract  of 
transportation,  the  owner  may  main- 
tain nls  action  directly  against  the 
transportation  company.  New  Jer- 
sey Steam  Nav.  Co.  v.  BoBton  Mer- 
chants' Bank,  <  How.  <U.  B.)  344,  12 
U  ed.  466. 

S7.  Grove  v.  Brlen.  S  How.  (TT.  S.> 
429,  12  L.  ed.  1142.  See  supra  S  SSS; 
infra  9  615. 

SB.  Grove  v.  Brlen,  8  How.  (U.  S.) 
429,  12  L.  ed.  1142. 

6S.  Weber  v.  Chicago,  etc..  R.  Co., 
69  Kan.  611,  77  P  53p;  and  statutory 
provisions. 

[a]  In  TTan— .  under  Gen.  St. 
nSOl)  (  6943  (L..  [1893]  p  176  c  100 
S  6),  giving  the  consignee  of  grain 
the  right  to  recover  from  a  railway 
company  for  loss  thereof,  the  owner 
and  consignor  of  grain  cannot  recover 
from  a  railway  for  loss  or  shortage. 
Weber  v.  Chicago,  etc.,  R.  Co.,  69 
Kan.  611.  77  P  53^. 

70.  Ala. — Gulf  Compress  Co.  ▼ 
Jones  Cotton  Co.,  172  Ala.  645.  66  S 
206:  I>oulsviile,  etc..  R.  Co.  v. 
Kauftman,  141  Ala.  671,  37  S  669; 
Louisville,  etc.,  R.  Co.  v.  Allgood,  118 
Ala.  163,  20  S  986;  Zimmern's  Coal 
Co.  V.  Louisville,  etc.,  R.  Co.,  6  Ala. 
A.  476,  60  S  598. 

Ark. — Gibson  v.  Inman  Packet  Co., 
Ill  Ark.  521,  164  SW  280,  AnnCas 
1916A  104  3. 

Colo. — Denver,  etc.,  R.  Co.  v. 
Frame.  S  Colo.  382. 

Ga.— Savannah,  etc..  R.  Co.  v.  Com- 
mercial Guano  Co.,  108  Ga.  690,  30 
SE  566. 

III. — Chicago,  etc.,  R  Co.  v.  Boggs. 
134  111.  A.  348. 

Ind. — Law  v.  Hatcher,  4  Blackf. 
364. 

Iowa. — Betts  v.  Chicago,  etc.,  R. 
Co.,  160  Iowa  252,  129  NW  962. 

Kan. — ^Atchison,  etc.,  R.  Co.  v.  Con- 
solidated Cattle  Co.,  59  Kan.  Ill,  S2 
P  71.    See  supra  note  69  [a]. 

Ky. — Loul7\'ille,  etc.,  R.  Co.  v.  Fort 
Wayne  Electric  Co.,  108  Ky.  113,  55 
SW  91S,  21  KyL  1644:  Adams  Ex- 
press Co.  V.  Blelch.  6  Kjrlf  122. 

Md. — Hoore  v.  Sherldlne,  2  Harr.  & 
M.  453. 

Mass. — Sanford  v.  Housatonic  R. 
Co.,  11  Cush.  165. 

Mich. — Detroit  Southern  R.  Co.  v. 
Ualcomson.  144  Mich.  172,  107  NW 
915.  116  AmSR  390. 

Minn. — Jarrett  v.  Great  Northern 
R.  Co..  74  ailnn.  477.  77  NW  804.  See 
.liso  Grinnell-Collins  Co.  v.  Illinois 
Cent.  R.  Co..  109  Hlnn.  613,  124  NW 


377.  2S  LRANS  427  (recognising  the 

rule). 

Mo. — Landes  v.  Pacific  R.  Co.,  fiO 
Mo.  346;  Bergner  v.  Chicago,  etc.,  R. 

Co.,  13  Mo.  A.  499. 

Nebr. — Union  Pac.  R.  Co.  v.  Met- 
calf,  50  Nebr.  462,  69  NW  961. 

N.  Y. — O'Neill  V.  New  York  Cent., 
etc.,  R.  Co.,  60  N.  Y.  138;  Krulder  v. 
Ellison.  47  N.  Y.  36.  7  AmR  402; 
Sweet  V.  Barney,  23  N.  Y.  336;  Price 
V.  Powell,  3  N.  Y.  822;  Withers  v. 
New  Jersey  Steamboat  Co.,  48  Barb. 
456;  Fein  v.  Weir,  129  App.  Div.  299. 
114  NYS  426  [aff  199  N.  Y.  640  mem, 
92  NE  1084  mem];  Shultz  v.  Skanea- 
telea  R.  Co..  66  Misc.  9,  122  NYS  445. 

N.  C. — Asneboro  Wheelbarrow,  etc., 
Co.  V.  Southern  R.  Co.,  149  N.  C.  261, 
62  SE  1091:  Robertson  v.  Atlantic 
Coast  Line  R.  Co.,  148  N.  C.  323.  62 
SB  413;  Rollins  v.  Seaboard  Air  Line 
R.  Co..  146  N.  C.  158.  69  SB  671; 
Summers  v.  Southern  R.  Co.,  138  N. 
C.  295.  60  SB  714. 

Oh. — Bemstlne  v.  Union  Express 
Co.,  40  Oh.  St.  451. 

Okl.— Midland  Valley  R.  Co.  v. 
Pugh,  83  Okl.  648,  649,  126  F  769  [clt 
Cyc]. 

Pa. — Hand  v.  Baynes.  4  Whart.  204, 
33  AmD  54;  Blaklaton  v.  Davles,  42 
Pa.  Super.  290;  Turner  v.  Central  R. 
Co..  11  Kulp  178. 

S.  C. — Whaley  v.  Atlantic  Coast 
Line  R.  Co.,  84  S.  C.  189,  65  SB  1022; 
Goodwyn  v.  Douglas,  26  S.  C.  L.  174. 

Tenn. — East  Tennessee,  etc..  R.  Co. 
v.  Nelson,  1  Coldw.  272;  W.  &  A.  R. 
Co.  V.  Kelly.  1  Head  158;  Turney  v. 
Wilson,  7  Yerg.  340,  27  AmD  516. 

Tex. — San  Antonio,  etc.,  R.  Co.  v. 
Laws,  (Civ.  A.)  125  SW  973;  Missouri 
Pac.  R.  Co.  v.  Scott.  4  Tex.  Civ.  A.  7«, 
26  SW  239. 

Vt. — Biumentlial  v.  Bralnerd,  38 
Vt.  402,  91  AmD  349. 

Va.— -Spence  v.  Norfolk,  etc.,  R.  Co.. 
92  Va.  102,  22  SE  815,  29  LRA  678. 

Wis. — Hooper  v.  Chicago,  etc..  R. 
Co.  27  Wis.  81.  9  AmH  439;  Congar 
V.  Galena,  etc.,  R.  Co.,  17  Wis.  477. 

Eng. — Coats  V.  Chaplin,  3  Q.  B.  483. 
43  ECL  881,  114  Reprint  692;  Brandt 
V.  Bowlby,  2  B.  &  Ad.  932.  22  ECL 
390,  109  Reprint  1389;  Sargent  v. 
Morris,  3  B.  &  Aid.  277,  6  ECL  166, 
106  Reprint  666:  Duff  v.  Budd,  3  B.  & 
B.  177,  7  ECL  671,  129  Reprint  1250; 
Swain  V.  Shepherd,  1  M.  &  Rob.  223, 

Ont. — Steele  v.  Grand  Trunk  R.  Co., 
31  U.  C.  C.  P.  260. 

[a]  Ayreeueut  to  pay  share  of 
profits  to  another. — Plaintiff  having 

Said  for  live  stock  and  shipped  it  in 
is  own  name  can  recover  for  injury 
thereto,  although  he  agreed  to  pay 
another  a  share  of  the  profits  and 
the  damages  recoverable  were  treated 
by  them  as  profits.  Betts  v.  Chicago, 
etc.,  R.  Co.,  150  Iowa  252,  129  NW 
962. 

[b]  Where,  notwlthstanJlag  Asllv- 
erj  to  the  oarrler,  title  remains  In 
the  oonsigitori  he  is  of  course  en- 
titled to  sue.  Gibson  v.  Inman 
Packet  Co.,  Ill  Ark.  621,  164  SW  280, 
AnnCasl916A  1043;  Garner  v.  St. 
Louis,  etc..  R.  Co.,  79  Ark.  S63,  96 
SW  187,  116  AmSR  83. 

71.  Turner  v.  Central  R,  Co., 
(Pa.)  11  Kulp  179. 

78.  Ala. — Gulf  Compress  Co.  v. 
Jones  Cotton  Co..  172  Ala.  646,  65  S 
206;  Zlmmern's  Coal  Co.  v.  Louisville, 
etc.,  R.  Co..  6  Ala.  A.  476,  60  S  698. 

Ind. — Madison,  etc,  R.  Co.  v. 
Whltesel,  11  Ind.  66. 

Mich. — ^Detroit  Southern  R.  Co.  v. 
Malcomson.  144  Mich.  172,  10?  NW 
916.  116  AmSR  S90. 

Nebr. — Neimeyor   Lumber   Co.  v. 


Burlington,  etc..  R.  Co.,  64  Nebr.  821, 
74  NW  670,  40  LRA  534. 

N.  C. — Asheboro  Wheelbarrow,  etc., 
Co.  V.  Southern  R.  Co.,  149  N.  C.  261, 
62  SE  1091;  Summers  v.  Southern  R. 
Co.,  138  N.  C.  296,  50  SE  714. 

S.  C. — Matheson  v.  Southern  R.  Co.. 
79  8.  C.  156,  60-  SE  437;  Parker  v. 
Jacob-!,  14  S.  C.  112.  37  AmR  724. 

Tenn. — East  Tennessee,  etc.,  R.  Co. 
v.  Nelson,  1  Coldw.  272. 

Te^.— East  Line.  etc..  R.  Co.  v. 
Hall,  64  Tex.  616;  San  Antonio,  etc., 
R.  Co.  v.  Laws,  (Civ.  A.)  125  SW  973. 

Ont. — Steele  v.  Grand  Trunk  R. 
Co.,  31  U.  C,  C.  P.  260. 

[a]  Thus,  where  title  to  bees 
shipped  remained  in  plaintiff,  and  he 
exercised  control  of  them  In  transit, 
and  the  buyer  and  the  consignee  pai<r 
plaintiff  only  for  the  bees  which 
safely  arrived,  plaintiff  was  entitled 
to  sue  for  damages  against  the  rail- 
road company  for  loss  of  bees  In 
transit.  San  Antonio,  etc.,  R.  Co.  v. 
Laws,  (Tex.  Civ.  A.)  125  SW  973, 

[b]  Where  the  vendor  muUrtakea 
to  deliver  at  a  oertaln  plaosy  (1)  car- 
riage of  the  goods  to  that  place  Is  at 
his  risk,  and  the  title  and  right  of 
action  for  their  loss  remains  In  him. 
Matheson  v.  Southern  R.  Co..  79  S.  C. 
155,  60  SE  137:  East  Tennessee,  etc.. 
R.  Co.  V.  Nelson,  1  Coldw,  (Tenn.) 
272;  Houston,  etc-,  R.  Co.  v.  Robin- 
son, (Tex.  Civ.  A.)  131  SW  444;  Mis- 
souri, etc..  R.  Co.  V.  Scott,  4  Tex.  Civ. 
A.  76,  26  SW  289;  Steele  v.  Grand 
Trunk  R.  Co.,  81  U.  C.  C.  P.  260.  (2) 
Plaintiff,  a  cotton  company,  delivered 
cotton  to  a  compress  company  and 
subsequently  delivered  the  warehouse 
receipts  of  that  company  to  a  rail- 
way company  and  received  in  ex- 
change bniB  of  lading.  The  cotton 
company  shipped  the  cotton  over 'the 
railway  line  to  a  purchaser,  under  a 
contract  requiring  that  the  cotton 
should  be  delivered  In  good  condition 
to  the  purchaser's  mills  "landed," 
and  drafts  for  the  purchase  prioe 
with  bills  of  lading  attached  were 
drawn  by  the  cotton  company  on  the 
purchaser  and  honored  before  the 
cotton  was  delivered  at  its  destina- 
tion. It  was  held  that  "landed" 
meant  that  the  cotton  company  was 
responsible  for  the  entire  shipment 
of  cotton  and  for  damages  to  It  until 
delivered  at  the  point  of  destination, 
and  therefore  that  the  right  of  re- 
covery tor  damages  to  the  cotton,  re- 
sulting from  exposure  to  the  weather 
while  In  the  possession  of  the  com- 
press company,  was  in  the  cotton 
company,  although  It  had  not  been 
called  on  to  repay  any  of  the  pur- 
chase price.  Southern  R.  Co.  v. 
Jones  Cotton  Co.,  167  Ala,  676,  62  S 
899. 

73.  Law  v.  Hatcher,  4  Blackf. 
(Ind.)  364;  Krulder  v.  Ellison.  47  N. 
T.  36,  7  AmR  402;  Fein  V.  Weir,  129 
App.  Div.  299,  114  NTS  426;  San 
Antonio,  etc.,  R,  Co.  v.  Laws,  <Tex. 
CIV.  A.)  125  SW  978:  l>uff  v.  Budd, 

3  B.  &  B.  177,  7  SCL  671.  129  Reprint 
1260.    And  see  Stephenson  v.  Hart, 

4  Bins.  476,  IS  ECL  696,  130  Reprint 
851. 

[a]  mnstration. — Goods  exceeding 
£10  In  value  were  verbally  ordered 
of  C.  No  particular  mode  of  car- 
riage was  specifled,  nor  was  there 
any  evidence  of  any  particular  course 
01  dealing  between  C  and  the  vendor. 
C  afterward  forwarded  the  goods  by 
a  carrier.  The  goods  were  lost  while 
In  Its  custody.  It  was  held  that  C 
was  the  proper  party  to  bring  an  ac- 
tion for  the  loss  ofi^e  goods,! the 
property  ^^^^j,  ^^U?^  ^t^* 
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sale  of  the  goods  shipped  is  reseindecl  by  agreement 
of  the  parties:"  where  the  consignee  refuses  to 
receive  the  goods  where  the  consignor  ships  goods 
to  be  sold  by  the  consignee  for  his  benefit;  where 
goods  are  shipped  to  a  enstomer  to  be  tested  by 
him,  and  purchased  if  satisfactory;'^  where  a  ship- 
ment is  made  to  the  consignee  who  has  not  agreed 
to  accept  the  same  unless  the  goods  are  up  to  a 
certain  grade  where  a  contract  of  sale  allows  a 
purchaser  and  a  consignee  to  refuse  the  goods,  if 
not  in  f^A  condition  on  arrival  or  where 
the  consignor  delivers  to  the  carrier,  in  pur- 
suance of  a  contract  of  sale  to  the  cons^nee,  but 
no  title  passes  by  reason  of  the  failure  of  the  con- 
signor to  complete  his  contract."  So  it  has  been 
held  thatf  in  a  snit  by  the  consignor  against  the 
carrier  to  recover  the  loss  caused  by  damage  to  the 
goods  shipped,  where  no  exception  has  been  filed  in 
limine  to  the  right  of  sneh  consignor  to  sne,  aiid 
where  the  consignee  appears  and  testifies  for  plun- 
tiff  on  the  merits,  the  defense  by  the  carrier  that 
the  consignor,  not  being  the  owner  of  the  goods, 


has  no  cause  of  action,  cannot  avail  it,  since  the 
only  object  of  the  carrier  in  seekii^  to  have  the 
proper  plaintiff  is  to  avoid  double  payment  for  the 
damage  claimed;"  and  the  action  of  the  consignee 
in  testifying  for  plaintiff  consignor  is  tantamount 
to  an  acquiescence  by  the  cons^ee,  and  he  is 
thereby  estopped  from  recovering  on  the  same 
cause  of  action.'* 

511]  (2)  As  Oontracting  Party— (a)  Aotlaiui 
ex  Contractu.  As  elsewhere  shown^  there  are  a  eon- 
siderabte  number  of  decisions  which  hold  that  a 
consignor  who  has  no  title  or  interest  in  the  goods 
shipped  is  not  entitled  to  sue  for  loss  or  injury  to 
the  goods,  although  be  has  made  the  contract  of 
shipment.^  The  decided  weight  of  authority,  how- 
ever, is  squarely  opposed  to  this  view;  and  the 
better  doctrine  is  that,  where  the  consignor  makes 
the  contract  of  shipment  with  the  carrier,  he  may 
maintain  an  action  thereon  for  loss  of,  or  injury  to, 
the  consignment,  irreqiective  of  the  question  of 
ownership,"  in  such  case  it  being  considered  that 
the  privity  of  contract  between  the  consignor  and 


to  the  vendor.  Coats  v.  Chaplin,  S  Q. 
B.  48S.  4S  ECL  8S1,  114  Reprint  692. 

n,  Norrls  v.  St.  Joeeph,  etc.,  R. 
COu_124  Ma.  A.  16,  101  SW  1S9. 

To.  Savannah,  etc.,  R.  Co.  v.  Com- 
mercial Guano  Co.,  lOS  Ga.  E90,  30 
SE  665;  Louisville,  etc.,  R  Co.  v.  Ft. 
Wayne  Electric  Co..  108  Ky.  113,  65 
SW  918,  31  Kyi.  1544;  Bergner  v. 
Chicago,  eta,  R.  Co.,  13  Mo.  A.  499: 
Ralph  V.  Chlcasro,  etc.,  R.  Co.,  32 
Wis.  177.  14  AmR  72S. 

[a]  Wliere  anotlier  persoa  luui 
WTonirfiilly  ordered  nods  la  the  name 
of  the  ooaslffsee  who  refuses  to  re- 
ceive them  the  conslanor  Is  the 
proper  party  to  sue  for  loss  or  In- 
Jury.  Louisville,  etc.,  R.  Co.  v.  Pt. 
Wayne  Electric  Co..  108  Ky.  118,  66 
SW  918.  21  KyL.  1644. 

[bj  Withdrawal  of  attempt  to  M- 
■omd. — Plaintiff  ordered  certain  colls 
of  rope,  but,  when  they  were  ten- 
dered to  him  by  the  carrier,  they 
were  found  to  be  unsatisfactory  and 
he  directed  them  to  be  returned  to 
the  shipper;  but  before  they  reached 
the  shipper,  he  paid  the  purchase 
price.  It  was  held  that  he  could 
maintain  an  action  against  the  car- 
rier for  the  loss  thereof.  Ralph  v. 
Chicago,  etc..  R.  Co..  32  Wis.  177,  14 
AmR  725. 

76.  Robertson  v.  Atlantic  Coast 
Line  R.  Co.,  148  N.  C.  323.  62  SE  413; 
Rollins  V.  Seaboard  Atr  Line  R.  Co.. 
146  N.  C.  153.  SS  SE  671;  Matheson  v. 
Southern  R.  Co.,  79  S,  C.  155.  60  BE 
437;  Whaley  v.  Atlantic  Coast  Line  R. 
Co..  84  S.  C.  189,  65  SB  1022;  HIU  v. 
GeorRla.  etc..  R.  Co..  43  S.  C.  461.  21 
SB  337;  Parker  v.  Jacobs,  14  S.  C. 
112,  87  AmR  724;  Southern  R.  Co.  v. 
I>eakina.  107  Tenn.  522,  64  SW  477. 

77.  Louisville,  etc.,  R.  Co.  v. 
Kauffman,  141  Ala.  671.  37  S  659. 
See  also  Gurwitz  v.  Weir.  127  App. 
Div.  352.  Ill  NYS  567  (holding  that, 
where  Dlaintiff  received  by  express 
Koods  for  inspection,  to  be  returned 
to  the  sender  within  Ave  days  if  they 
did  not  suit  him.  and  he  returned 
them  by  defendant  express  company, 
he  cannot  recover  from  defendant  for 
their  loss  en  route,  since  he  did  not 
own  the  goods). 

78.  Chicago,  etc.,  R.  Co.  v.  Boggn, 
134  111.  A.  348. 

79.  Yazoo,  etc..  R.  Co.  v.  Sotoman, 
(Ark.)  184  SW  418  [foil  Gibson  v. 
Inman  Packet  Co..  Ill  Ark.  621,  164 
SW  280,  AnnCa8l916A  1043]. 

80.  Ala — Louisville,  etc.,  R.  Co.  v. 
Allgood.  113  Ala.  163,  20  S  986. 

Colo. — Martin  v,  McLaughlin,  6 
Colo.  387. 

Ga. — Savannah,  etc..  R.  Co.  v.  Com- 
mercial Guano  Co.,  103  Ga.  590,  30  SB 
565. 

Kan. — Atchison,  etc  .  R.  Co,  v.  Con- 
solidated Cattle  Co.,  69  Kan.  111.  52 
P  71.    See  supra  note  69  [a]. 


Uo. — Hance  v.  Wabash,  etc.,  R.  Co., 
62  Mo.  A.  60;  Bergner  V.  Oilca^o,  etc., 
R.  Co..  13  Mo.  A.  499. 

Va. — Spence  V.  Norfolk,  etc.,  R.  Co., 
92  Va.  102,  22  SB  816.  29  L.RA  678. 

Wis. — Ralph  V.  Chicago,  etc.,  R- 
Co..  32  Wis.  177,  14  AmR  726. 

Eng. — floats  V.  Chaplin,  3  Q.  B.  183, 
43  ECL  831.  114  Reprint  698;  Duff  v. 
Budd.  3  B.  &  B.  177,  7  CXXj  671,  129 
Reprint  1250;  Coombs  v.  Bristol,  etc.. 
R.  Co.,  3  TI.  &  N.  610,  1G7  Reprint 
572;  Brown  V.  Hodgson,  4  Taunt.  189, 
128  Reprint  SOI. 

81.  Werleln  v.  Texas,  etc.,  R.  Co.. 
6  La.  A.  (Orleans)  216. 

88.  Werleln  v.  Texas,  etc.,  R.  Co., 
S  La.  A.  (Orleans)  216. 

83.  See  Infra  |  517. 

84.  Ark. — Cantwell  v.  Z*aclflc  Ex- 
press Co.,  68  Ark.  487,  26  SW  608. 

Qa. — Southern  R.  Co.  v.  Mlko,  186 
Ga.  272.  71  SE  241.  36  LRA  68:  At- 
lantic Coast  Line  R.  Co.  v.  Heinhard, 
138  Ga.  084,  66  SE  897;  Carter  v. 
Southern  R.  Co..  Ill  Ga.  38.  36  SE 
308.  50  LRA  354;  Southern  R.  Co.  V. 
Maddox,  7  Oa.  A.  650.  67  SE  838; 
Southern  R.  Co.  v.  Johnson,  2  Ga.  A. 
30,  58  SE  838. 

Hawaii. — ^Ahiu  I^ambert.  3  Ha- 
waii 481. 

111. — Stafford  V.  Walter.  67  111.  83; 
Chicago,  etc..  R.  Co.  v.  Shea,  66  111. 
471 ;  Northern  Line  Packet  Co.  v. 
Shearer,  61  111.  263;  Great  Western  R. 
Co.  V.  McComas.  33  111.  185;  Ohio, 
etc..  R.  Co.  V.  Emrich,  24  111.  A.  245; 
Illinois,  etc.,  R.  Co.  v.  Schwarts,  IS 
111.  A.  490;  Illinois  Cent.  R.  Co.  v. 
Schwartx,  11  111.  A.  4«2. 

Iowa. — Cobb  v.  Illinois  Cent.  R. 
Co..  38  Iowa  601. 

Kan.— St.  Louis,  etc..  R.  Co.  v. 
Stone.  78  Kan.  605,  510,  97  P  471,  104 
P  1067. 

Me. — Stimpson  v.  Gilchrist,  1  Me. 
202. 

Mass. — 'Finn  v.  Western  R.  Corp., 
112  Mass.  524.  17  AmK  128;  Blanch- 
ard  V.  Page.  8  Gray  281;  Alden  v. 
Pearson.  3  Gray  342. 

Miss. — Southern  Express  Co.  v. 
Craft.  49  Miss.  480.  19  AmR  4. 

Mo. — Davis  v.  Jacksonville  South- 
eastern Line,  126  Mo.  69.  28  SW  965; 
iteynolds  v.  Chicago,  etc..  U.  Co.,  86 
Mo.  90;  Atchison  v.  Chicago,  etc..  R. 
Co.,  80  Mo,  213;  Harvey  v.  Terre 
Haute,  etc,  R.  Co..  74  Mo.  538;  J.  A, 
Lamy  Mfg.  Co.  v.  Missouri  Pac.  R. 
Co.,  (A.)  182  SW  131;  Barr  v.  Qulncy. 
etc..  R.  Co..  181  Mo.  A.  88,  163  SW 
573;  Central  American  SS.  Co.  v.  Mo- 
bile, etc..  R.  Co..  144  Mo.  A.  43,  128 
SW  822;  Vanbusklrk  v.  Qulncy,  etc.. 
R.  Co..  131  Mo.  A-  367.  Ill  SW  832; 
Gratiot  St.  Warehouse  Co.  v.  Mis- 
souri, etc.,  R.  Co..  124  Mo.  A.  546,  102 
SW  11;  Ross  V,  nhlcago.  etc..  R.  Co.. 
119  Mo.  A.  290.  95  SW  977, 

Oh. — American  Rooting  Co.  v.  Mem- 


phis, etc.,  Packet  Co.,  8  OhS&CP  490, 
6  OhNP  148. 

8.  C. — Ooodwyn  v.  Douglas,  25  S. 
C.  L.  174. 

Tenn. — Carter  v.  Graves,  8  Terg. 
446, 

Tex.— Southern  Kansas  R.  Co.  v. 
Morris,  100  Tex.  611,  102  SW  896,  128 
AmSR  834  [aft  (Civ.  A.)  99  SW  433]; 
Missouri  Pac.  R.  Co.  v.  Smith,  84  Tex, 
348.  19  SW  509;  Gulf,  etc..  R.  Co.- v. 
A.  B.  Patterson  ft  Co.,  (Civ.  A.1  144 
SW  698;  St.  Louis,  etc.,  R.  Co.  v. 
Brass.  (Civ.  A.)  188  SW  1076:  Hous- 
ton, etc.,  R.  Co.  V.  Robinson,  (Civ.  A.) 
131  SW  444;  San  Antonlo^tc.  R.  Co. 
V.  Laws.  (Civ.  A.)  125  SW  973;  Chi- 
cago, etc..  R.  Co.  V.  Jones.  (Civ.  A.) 
118  SW  759;  Parks  v.  Gulf,  etc.,  R. 
Co.,  (Civ.  A.)  30  SW  708;  Galveston, 
etc..  R.  Co,  V.  Bamett,  (Civ.  A.)  26 
SW  782;  Missouri  Pac  R.  Co.  V. 
Scott,  4  Tex.  Civ.  A.  76.  26  SW  2S9; 
Texas,  etc.,  R.  Co.  v.  Klepper,  (Civ. 
A.)  24  SW  667.  ' 

va. — ^Norfolk  Southern  R.  Co.  v. 
Norfolk  Truckers'  Exch.,  118  Va.  650, 
88  SB  318. 

Wis. — Hooper  v.  Chicago,  etc.,  R. 
Co„  27  Wis.  81,  9  AmR  435. 

Eng. — Great  Western  R.  Co.  v. 
Bagge.  15  Q.  B.  D.  626;  Pavis  v. 
James,  6  Burr  2680.  98  Reprint  407; 
Joseph  v.  Knox,  3  (jampb.  320;  Dun- 
lop  v.  Lambert,  6  CI.  &  F.  600,  7  Re- 
print 824:  Mead  v.  South  Eastern  R- 
Co.,  18  Wkly.  Rep.  735. 

Man. — Ferris  v,  Canadian  Northern 
R.  Co..  15  Man.  184. 

Ont. — Brill  V.  Grand  Trunk  R.  Co., 
20  U.  C.  C.  P.  440;  Beard  v.  Steele, 
34  U.  C.  Q.  B.  43. 

In  Spence  v.  Norfolk,  etc..  R.  Co., 
92  Va,  102.  22  SE  815.  29  LRA  578 
[quot  Norfolk  Southern  R.  Co.  v. 
Norfolk  Trucifers'  Exch..  118  Va.  650. 
653.  S8  SE  318].  Judge  Buchanan, 
speaking  for  the  court,  said:  "A  con- 
signor of  goods  who  has  made  a  spe- 
cial contract  with  a  common  carrier 
to  carry  them,  whether  he  has  any 
interest  In  them  or  not,  or  who  has 
any  interest  or  property  in  them, 
general  or  special,  may  maintain  an 
action  against  such  carrier  for  fail- 
ure to  deliver  the  goods  within  a  rea- 
sonable time,  or  for  the  loss  or  in- 
jury to  them.  The  action,  at  the 
election  of  the  consignor,  may  be 
either  upon  the  special  contract,  or 
In  tort  for  failure  by  the  carrier  to 
perform  Its  duty.  An  action  may 
nl^o  be  maintained  by  the  consignee. 
If  he  have  any  interest  in  the  goods, 
but  there  can  be  but  one  recovery." 

[a]  XUnstntions  and  appUeatlons 
of  rule. — (1)  A  miller  in  Suffolk  sold 
flour  to  plaintiff,  and,  according  to 
the  usual  course  of  business  between 
them,  consigned  It  to  him  in  Kent, 
paying  the  carriage  by  the  Great 
Eastern  Railway  to  Londotv  and  that 
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the  eurier  is  a  suffleient  foundation  on  which  to 
base  the  actioD;^  and  the  fact  that  the  eonaignor 
has  sold  the  goods  and  has  indorsed  and  delivered 
the  bill  of  lading  does  not  affect  his  right  to  sue.** 
This  principle  applies  with  equal  force  whether 
there  is  an  express  contract  of  shipment  between 
the  carrier  and  the  consignor,  or  whether  the  con- 
tract is  merely  implied."  So  the  consignor  may 
recover  under  the  Interstate  Commerce  Act,  as 
amended  by  the  Carmack  amendment,  althoagh  he 
holds  no  bill  of  lading.^  It  has  been  held  that  the 


eonsigiior's  ri^t  of  aetion  on  the  contract  is  not 
affected  by  statutory  provisions  requiring  every 
aetion  to  be  broi^^ht  in  the  name  of  the  real  party 
in  interest,"  but  there  are  cases  to  the  contrary. 

Action  inores  to  tiie  bmeflt  of  the  owner  or  the 
consiffnee.  If  the  consignor  has  no  interest  in  the 
goods,  and  his  right  of  action  is  based  solely  on 
privity  of  contract,  an  aetion  by  him  for  failure  to 
carry  and  to  deliver  safely  to  the  consignee  will 
inure  to  the  benefit  of  the  eonaignee  or  real  owner;" 
in  such  case  the  consignor  is  considered  the  trustee 


company  delivered  It  to  the  South 
Eastern  R.  Co.  wh4ch  forwarded  It  to 

?ilalDtUt  In  K«nt  and  charged  him 
or  th«  carriage  of  its  line.  It  was 
held,  that,  although  the  property  In 
the  flour  might  not  have  passed  to 
plaintlfC  under  the  statute  of  frauds, 
atlll.  as  he  had  contracted  with  the 
South  Sastem  B,  Co.  for  its  carriage, 
he  could  sue  them  for  damage  done  to 
It  m  the  transit  over  their  line.  M«8d 
v.  South  Snstern  R.  Co.,  18  Wkly.  Kep. 
735.  (2)  One  H,  being  the  owner  oCa 
trotting  horse,  delivered  him  to  D 
to  keep  for  one  year,  on  an  agree- 
ment tnat  D  should  have  the  exclu- 
sive management,  charge,  and  control 
over  him,  with  the  privilege  of  trot- 
ting him  at  whatsoever  place  or 
places  D  might  deem  best,  D  and  Tl 
dividing  the  net  profits  of  the  trot- 
ting. H  reserved  to  himself  the 
right  to  sell  the  horse  at  any  time 
during  the  year  on  making  compen- 
sation to  V.  While  this  arrangement 
was  In  force,  D  made  a  contract  for 
the  transportation  of  the  horse.  It 
was  held  that  D.  and  not  H,  was  the 
proper  party  to  sue  for  a  violation 
of  the  contract.  Karvey  v.  Terre 
Haute,  etc.,  K.  Co.,  74  Mo.  BSS.  (3) 
Where  a  transportation  company 
gives  a  shipping  receipt  for  the 
transportation  of  goods,  and  they  are 
lost,  the  person  to  whom  the  receipt 
is  given  may  bring  the  action,  al- 
though the  property  may  belong  to 
another.  Northern  Lino  Packet  Co. 
V.  Shearer,  61  111.  268.  (4>  Where 
the  shipper  of  goods  has  sold  them 
to  the  consignee,  of  which  fact  the 
railroad  company  has  knowledge,  and 
with  such  knowledge  contracts  with 
the  shipper  to  carry  them  safety,  he 
can  sue  for  a  fallore  to  carry  safely, 
and  the  company  cannot  set  up  In 
defense  the  title  of  the  consignee; 
and,  having  repaid  the  whole  price 
to  the  consignee,  the  shipper  may  re- 
cover the  value  of  the  property  oy  a 
subsequent  offer  to  return  It.  Brill 
V.  Grand  Trunk  R.  Co..  20  U.  C.  C.  P 
iiO.  (S)  Where  the  shipper  of  goods 
guarantees  the  freight  and  makes  a 
special  agreement  to  pay  freight,  he 
may  sue  for  nondelivery  of  the  goods 
to  the  consignee.  StatFord  v.  waiter, 
67  111.  83.  (6)  Under  the  rule  that  a 
consignor  who  has  no  title  to  goods 
lost  by  a  carrier  may  sue  for  breach 
of  the  contract  of  carriage,  a  seller 
of  goods  consigned  to  the  buyer  and 
lost  In  transit  by  a  carrier  who  had 
receipted  to  the  seller  for  them  and 
had  recited  In  the  receipt  that  the 
goods  were  to  be  delivered  to  the 
buyer  without  unnecessary  delay 
could  sue  the  carrier  for  their  value, 
although  the  buyer  had  paid  for  the 
Koods  and  had  also  paid  the  freight. 
Atlantic  Coast  Line  R.  Co.  v.  Meln- 
bard.  133  Ga.  684,  66  SE  897. 

86,  Gratiot  St,  Warehouse  Co.  v. 
Missouri,  etc..  R.  Co.,  124  Mo.  A.  645, 
102  SW  11. 

"The  doctrine  proceeds  upon  the 
contractual  privity  exiting  between 
the  original  parties  which  operates  a 
cause  of  action,  after  the  carrier's 
service  Is  performed  thereunder,  in 
favor  of  the  carrier  and  against  the 
consignor  for  the  freight,  and  for 
this  reason  conversely  renders  the 
shipper,  although  not  the  owner  of 
the  goods,  a  party  in  Interest  to  the 
contract.  Secondly,  It  Is  said  it  does 
not  lie  with  the  carrier  who  made  the 
contract,  to  say,  upon  a  breach,  that 
the  consignor  Is  not  entitled  to  re- 
cover  the   damages,   unless   It  b« 


shown  that  the  real  party  In  Interest 
objects,  and  In  the  absence  of  such  a 
showing.  It  will  be  presumed  the  ac- 
tion Is  prosecuted  with  the  knowl- 
edge and  consent,  and  for  the  beneflt 
of  the  owner."  Gratiot  S't.  Ware- 
house Co.  V.  Missouri,  etc.,  R.  Co.,  124 
Mo.  A.  646,  5«4.  102  SW  11. 

"The  contract  to  deliver  the  goods 
having  been  made  with  Potter,  must 
confer  'on  him  a  right  of  action  for 
their  nondelivery,  it  would  be  with- 
out example  to  deny  a  party,  to 
whom  an  express  promise  Is  made, 
whether  as  trustee,  or  in  his  own 
right,  a  remedy  for  Its  violation. 
This  would  produce  the  singular  case 
of  a  i>arty'B  having  a  right  to  break 
an  engagement,  without  responsibil- 
ity to  him  with  whom  It  Is  made, 
merely  because  It  is  possible  some 
other  person  may  have  a  remedy 
against  him;  or,  what  would  be  more 
strange,  it  would  make  the  very  act 
which  consummates  the  bargain  be- 
tween the  Edilpper  and  master,  that 
is,  the  delivery,  destroy  the  remedy 
of  the  former  on  the  contract.  To 
whom  the  goods  bslong  Is  of  no  Im- 
portance, ff  It  be  once  conceded, 
which  cannot  be  controverted,  that 
the  right  of  property  may  be  In  one, 
while  another,  by  express  agree- 
ment, may  have  a  remedy  for  some 
negligence  or  misconduct  In  rela- 
tion to  It.  Whatever,  therefore,  may 
have  been  the  right  of  the  con- 
signees In  this  Instance,  Brlggs  can- 
not contest  that  of  the  pTalirtlflf, 
founded,  as  It  Is,  on  his  own  written 
agreement.  Nor  can  any  one  be  In- 
jured by  a  right  of  action,  for  the 
same  wrong,  subsisting  In  diffsrent 

SerstmB  at  the  same  time,  (which, 
owevsr  Inconvenient,  must  some- 
times -happen.)  as  a  recovery  by  one 
will  always  oar  the  other  s  claim. 
But  a  right  to  sue  the  master  Is  not 
only  matter  of  express  contract 
here,  but  were  It  necessary  or  proper 
to  look  beyond  the  agreement  Itself, 

1  should  say,  that  It  was  a  valuable 
one,  conferred  on  the  plalntlfC  by 
the  bill  of  lading,  (not  one  which  he 
held  merely  as  trustee,)  and  which 
we  ought  not  to  deprive  him  of,  un- 
der an  idea  of  the  owner's  being 
changed,  as  soon  as  the  goods  are 
put  on  board.  That  the  plaintiff  had 
a  right  of  stopping  them  In  transitu, 
In  case  of  the  bankruptcy  of  the  con- 
signees, is  conceded.  From  this  wltl 
necessarily  follow  the  right  of  suing 
the  master  In  the  same  event,  in 
case  of  a  delivery  to  the  consignees 
after  notice  not  to  make  it.  or  for  an 
Indemnity  for  any  misconduct  on  his 
part.  ...  To  determine  In  whom 
the  right  of  action  is.  It  is  better  to 
look  to  the  party  to  whom  the  prom- 
ise is  made,  than  to  the  person  from 
whom  the  consideration  may  pro- 
ceed." Per  Livingston,  J.,  dissenting 
In  Potter  v.  Lansing.  1  Johns.  (N. 
Y.)  215.  227,  3  AmD  310.  a  decision 
which  maintains  the  contrary  view. 

86.  St.  Louis,  etc.,  R.  Co.  v. 
Brass,  (Tex.  Civ.  A.)  133  SW  1075. 

87.  Southern   R.   Co.   v.  Johnson, 

2  Ga.  A,  3S,  58  SB  333;  Finn  v.  West- 
ern R.  Corp..  112  Mass.  524,  17  AmR 
128. 

[a]  Oontraot  used  not  he  In  writ- 
ing-— Although,  in  the  absence  of  a 
contract,  a  person  who  has  no  pron- 
erfy,  general  or  special.  In  goods, 
cannot  sue  In  his  own  name  In  tort 
for  the  destruction  of  the  goods  by 
a  rarrier,  nevertheless  the  contract 
need  not  be  In  wrlUn^,  but  may  be 


Implied  from  delivery  and  acceptance 
of  the  goods  for  shipment,  and  the 
consignor  mar  sue  for  the  loss  or 
nondelivery,  although  he  Is  merely  a 
bailee.  Southern  R.  Co.  v.  Johnson. 
2  Oa.  A.  86,  68  SE  833. 

88,  Bowden  v.  Philadelphia,  etc.. 
R.  Co.,  (Del.)  91  A  t09:  Aultman  v. 
AtUntle  Coast  Une  R.  Co..  (Fla.)  71 
S  283. 

"The  manifest  object  of  this  pro- 
vision of  the  statute  Is  to  enable  one 
who  contracts  with  a  common  car- 
rier for  the  carriage  of  goods  to  a 
point  In  a  distant  state  over  Its  lines 
and  over  the  connecting  lines  of  sev- 
eral common  carriers,  to  recover 
damages  for  Injury  thereto  directly 
from  the  carrier  to  which  the  goods 
were  delivered  and  by  which  the  bill 
of  lading  therefor  was  Issued,  with- 
out being  compelled  to  seek  out  and 
sue  the  particular  carrier  that  occa- 
sioned the  Injury.  The  legal  effect  of 
the  provision,  bo  far  as  it  relates  to 
a  carrier,  is  to  Impose  upon  It  a  legal 
liability  to  perform  ana  complete  by 
delivery  at  destination  every  contract 
of  Interstate  carriage  Into  which  It 
may  enter  for  itself  and  for  Its  con- 
necting lines  from  which  escape  can 
be  made  neither  by  rules  nor  regu- 
lations of  Its  own  or  by  the  contract 
or  consent  of  the  shipper.  The  legal 
effect  of  the  provision,  so  far  as  It 
relates  to  a  shipper,  is  not  to  confer 
upon  him  a  right  to  a  new  kind  of 
contract,  but  to  extend  to  him  rather 
a  new  and  additional  remedy  upon 
the  kinds  of  contracts  he  may  there- 
tofore have  been  able  to  make,  by 
affording  him  an  opportunity  to  sue 
and  recover  from  the  carrier  to 
which  the  property  was  delivered  for 
shipment,  under  the  liability  Im- 
posed upon  the  carrier  by  the  stat- 
ute." Bowden  v.  Phlladelnhla,  etc., 
R.  Co.,  fDel.)  91  A  209,  210. 

89,  Gratiot  St.  Warehouse  Co.  v. 
Missouri,  etc..  R.  Co.,  124  Mo.  A.  545. 
102  SW  11:  Hooper  v.  Chicago,  etc., 
R  Co.,  27  Wis.  81.  91.  9  AmR  439 
(where  the  court  said:  "The  shipper 
Is  a  party  in  Interest  to  the  contract, 
and  It  does  not  He  with  the  carrier 
who  made  the  contract  with  him,  to 
say,  upon  a  breach  of  it,  that  he  Is 
not  entitled  to  re<"over  the  damages, 
unless  It  be  shown  that  the  consipnee 
objectsj  for.  without  that,  It  will  be 
presumed  that  the  action  was  com- 
menced and  Is  prosecuted  with  the 
knowledge  and  consent  of  the  con- 
signee, and  for  his  benefit.  The  con- 
.ilgnor  or  Phipper  is,  by  operation  of 
the  rule,  regarded  an  a  trustee  of  an 
express  trust,  like  a  factor  or  other 
mercantile  agent  who  contracts  in 
his  own  name  on  behalf  of  his 
principal"). 

90,  Warren,  etc.,  R.  Co.  v.  South- 
ern Lumber  Co.,  116  Ark.  221,  170 
SW  998:  Union  Pac.  R.  Co.  v.  Met- 
calf.  50  Nebr.  452,  69  NW  961. 

91,  Qa. — Carter  v.  Southern  R. 
Co.,  Ill  Ga.  38,  36  SE  308.  60  LRA 
354;  Southern  R.  Co.  v.  Maddox,  7 
Ga.  A.  650.  67  SE  888:  Southern  R. 
Co.  V.  Johnson.  2  Ga.  A.  36.  58  SE 
333 

lil. — Ohio.  etc..  R.  Co.  v.  Emrlch. 
24  111.  A.  245:  Illinois  Cent.  R.  Co.  v. 
Srhwartz,  13  111.  A,  490. 

Mass. — Finn  v.  Western  R.  Corp., 
112  Mass.  524,  17  AmR  128. 

Miss. — Southern  Express  Co.  v. 
Craft,  49  Miss.  480.  19  AmR  4. 

Oh. — American  Roofing  Co,  v, 
Memphis,  etc.,  Packet^Co.,  8  OhS&CP 
4»«.  6  OhNP  146. 
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of  an  express  trust.''  A  reeoveiy  by  the  consignor 
in  such  case  is  a  bar  to  an  action  1^  the  owner  in 
tort  for  the  injury  done  him.*^ 

512]  (b)  ActiooB  ex  Delicto.  Where  the  oon- 
signor,  altbongh  he  has  made  the  contract  of  ship- 
ment, has  no  general  or  special  interest  in  the 
property,  he  cannot  maintain  an  action  in  tort  for 
loss  or  injury  to  the  property;**  and  this  is  so, 
although  he  may  have  the  right  of  stoppage  in 
transitu." 

H  513]    (3>  Maniftd  Woiun  u  Otnulgnor. 

Where  a  married  woman  delivers  to  a  carrier  for 
transportation  property  which  belongs  to  her  ex- 
clusively and  separately,  an  action  for  loss  or 
injoiy  thereto  may  be  maintained  an  her  name."" 
But  there  is  a  conflict  of  opinion  as  to  whether  she 
has  a  right  to  maintain  such  action  where  the  prop- 
erty concerned  is  not  her  separate  property." 

Bight  to  sue;  how  ooesticm  raised.  If  ai^  doubt 
exists  as  to  a  married  woman's  right  to  sue  for 
loss  of  her  own  property,  delivered  oy  her  to  car- 
rier for  transportation,  the  question  of  her  right 
to  sue  cannot  be  raised  by  motion  to  exclude  her 


evidence  in  whieh  it  appears  that  she  is  a-  married 
womfui,  but  mtist  be  raised  by  a  plea."* 

[$  514]  (4)  Where  Goods  Are  Shipped  0.  O.  D. 
While  the  general  rule  is  that  actions  against  a 
common  carrier  for  the  loss  of  goods  mast  be 
brought  in  the  name  of  the  consiniee,*°  where  the 
goods  are  shipped,  marked  "C.  0.  D.^"  the  contract 
of  the  common  carrier  is  not  only  to  si^ely  carry 
and  deliver  the  goods  to  the  consignee,  but  also  to 
"collect  on  delivery, and  return  to  the  consignor 
the  cha^s  on  the  goods,'-  and  the  consignor  may 
sue  on  such  contract,  where  neither  .the  goods  nor 
the  chaises  thereon  are  returned  to  him.' 

515]  0.  Consignee — (1)  In  Qeneral.  In  gen- 
eral, the  presumption  is  that  title  to  the  goods 
passes  to  the  con^gnee  on  delivery  to  the  carrier;* 
and  he  is  considered  the  person  prima  facie  enti- 
tled to  sue  for  loss  or  injury  to  goods  shipped,* 
although  the  contract  of  affreightment  was  made 
with  the  consignor."  The  aetion  may  be  either  ex 
delicto'  or  ex  contractu,^  the  contract  of  shipmrait 
being  presumed  to  have  been  made  for  the  con- 


Wl». — Hooper  v.  Chicago,  etc.,  R. 
Co.,  27  Wis.  81,  9  AmR  489. 

[a1  VrMnmptlon  m  to  oonaant  of 
ooasurBM. — It  will  be  presumed,  In 
the  absence  of  a  showing  to  the  con- 
trary, that  the  suit  was  commenced 
and  prosecuted  with  the  Icnowledge 
and  consent  of  the  consignee  entitled 
to  the  benefit  of  the  recovery.  South- 
em  Express  Co.  V.  Craft,  49  Miss, 
480.  19  AmR  ■*■ 

98.  See  cases  supra  note  91. 

93.  Carter  v.  Southern  R.  Co.,  Ill 
Ga.  38.  36  SB  308.  60  LRA  354. 

94.  U.  S. — Whittenton  Mfg.  Co.  v. 
Memphis,!  etc..  Packet  Co.,  21  Fed.  896. 

III. — Egerton  v.  Chicago,  etc..  R. 
Co.,  240  111.  311.  88  NE  808. 

Mo- — Bennett  v.  Chlcaeo,  etc..  R. 
Co.,  151  Mo.  A.  293,  131  SW  770;  Cen- 
tral American  SS.  Co.  v.  Mobile,  etc., 
R.  Co.,  144  Mo.  A.  43,  128  SW  822. 

Mont. — Wetzel  v.  Power,  6  Mont. 
214.  2  P  338. 

Tenn. — Carter  v.  Graves.  9  Yerg. 
446. 

99.  Northern  Pac.  R.  Co.  v.  Lewis, 
89  III.  A.  30. 

90.  Hawkins  v.  Providence,  etc..  R. 
Co.,  119  Mass.  696.  20  AmR  353.  See 

fenerally  Husband  and  Wife  [21  Cyc 
512]. 

97.  See  cases  Infra  this  note; 
and  generally  Husband  and  Wife 
[21  Cyc  1612  et  seq]. 

[a1  Zn  XUlnola  the  question  of 
absolute  or  legal  ownership  is  re- 
garded as  Immaterial.  The  fact  that 
she  ts  bailor  and  consignor  Is  deemed 
sufficient  to  sustain  the  action.  Chi- 
cago, etc.,  R.  Co.  V.  Shea.  66  HI.  471; 
Great  Western  R.  Co.  v.  McComas. 
33  111.  185. 

[b]  Is  Mamohtuttts  this  right 
Is  denied.  Hawkins  v.  Providence, 
etc.,  R.  Co.,  119  Mass.  596.  20  AmR 
353  (where  it  was  held  that  per.sonal 
apparel  furnished  by  a  husband  to 
his  wife,  or  purchased  by  the  wife 
with  hor  hunband's  consent,  with 
money  given  her  by  him  from  a  fund 
formed  by  their  Joint  earnings,  re- 
mains the  property  of  the  husband, 
and  that  the  wife  cannot  maintain 
an  action  against  the  carrier  for  the 
loss  thereof). 

98.  Quarrler  v.  Baltimore,  etc.,  R. 
Co..  20  W.  Va.  424. 

99.  See  infra  S!  5I6-E21. 

1.  U.  S.  Express  Co.  v.  Keefer.  69 
Ind.  263;  and  supra  {  399. 

9.  U.  S.  Express  Co.  v.  Keefer, 
59  Ind.  263. 

3.  arlnnell-CollIns  Co.  v.  Illinois 
Cent.  R.  Co.,  109  Minn.  518,  124  NW 
377.  26  LRAN8  4S7;  Bromschwlg 
Tailors'  Trlmmlnfc  Co.  v.  Missouri. 
«tc.,  R.  Co.,  165  Ho.  A.  S50,  147  SW 
175:  Texaa  Cent.  R.  Co.  v.  Dorsey. 
SO  Tex.  ClT.  A.  S77.  70  SW  576.  And 


see  supra  {  368. 

4.  U.  S. — Lawrence  v.  Mlntum,  17 
How.  100.  IS  L.  ed.  68;  The  Oelser. 
19  Fed.  877;  Blum  v.  The  Caddo,  3 
F.  Caa.  No.  1.678,  1  Woods  <4:  Hall 
v.  Nashville,  etc.,  R.  Co.,  11  F.  Cas. 
No.  5,940. 

Ala. — Mouton  v.  Louisville,  etc.,  R. 
Co.,  128  Ala.  637,  29  S  602;  Capehart 
v.  Furman  Farm  Impr.  Co.,  103  Ala. 
671.  16  S  627.  49  AmSR  60:  Robinson 
V.  Poque,  86  Ala.  257.  5  S  68S;  South, 
etc.,  Alabama  R.  Co.  v.  Wood,  72  Ala. 
461;  Southern  Express  Co.  v.  Caper- 
ton,  44  Ala.  101,  4  AmR  118. 

Cal. — Scammon  v.  Wells.  84  Cal. 
311,  24  P  284;  Olldden  v.  Lucas.  7 
Cal.  26;  Webb  v.  Winter.  1  Cal.  417. 

Conn. —  Miner  v-  Norwich,  etc.,  R. 
Co.,  32  Conn.  91;  Moseley  v.  Lord,  2 
Conn,  389. 

Qa.— Southern  R.  Co.  v.  Mlko,  186 
Ga.  272.  71  SE  241,  36  LRANS  68. 

111. — Merchants'  Despatch  Co.  v. 
Smith,  76  111.  542. 

Ind. — Pennsylvania  Co.  v.  Poor,  103 
Ind.  653,  3  NE  253;  Pennsylvania  Co. 
V.  Holderman.  69  Ind.  18;  Madison, 
etc..  R.  Co.  V.  Whitesel,  11  Ind.  55. 

Iowa, — Irwin  Bank  v.  American 
Express  Co..  127  Iowa  1,  3,  102  NW 
107  [cit  Cyc];  Robinson  v.  Mer- 
chants' Despatch  Transp.  Co.,  46 
Iowa  470;  Angle  v.  Mississippi,  etc., 
R.  Co.,  9  Iowa  487. 

Kan. — Clute  v.  Chicago,  etc.,  R. 
Co.,  83  Kan.  338.  334.  Ill  P  431,  30 
LRANS  1071  [cit  Cyc]. 

Ky. — Smith  v.  Lewis.  S  B.  Mon. 
229:  Adams  Express  Co.  v.  Tingle. 
10  KyL  358. 

La. — The  Red  River,  106  La.  42,  30 
S  303,  87  AmSR  293. 

Mass. — Frank  v.  Hoey,  128  Mass, 
263 :  Upton  V.  Sturbridge  Cotton 
Mills.  Ill  Mass.  446. 

Minn. — Dyer  v.  Great  Northern  R. 
Co..  51  Minn.  346,  53  NW  714,  38  Am 
SR  506;  McCauley  v.  Davidson,  13 
Minn.  162. 

Mo. — Kirk  pat  rick  v.  Kansas  City, 
etc,  R.  Co..  86  Mo.  841;  Burrlsa  v. 
Missouri  Pac.  R.  Co.,  105  Mo.  A.  659, 
78  SW  1042. 

N.  T. — Thomoson  v.  Fargo,  49 
N.  T.  188,  44  How  Pr  176.  10  AmR 
342;  Krulder  v.  Ellison,  47  N.  T.  36, 
7  AmR  402;  Price  v.  Powell,  3  N.  T. 
322;  White  v.  Schweitzer.  147  App. 
Div.  544,  132  NY8  644  [rearg  den 
149  App.  Div.  964.  138  NYS  1149T-: 
Green  v.  Clark.  18  Barb.  67  [aff  12 
N.  T.  343]. 

Oh. — Straus  v.  Wessel,  80  Oh.  St. 
211. 

Fa. — Arbuckle  v.  Thompson,  87 
Pa.  170:  Decan  V.  Shipper.  85  Pa.  239. 
78  AmD  S34;  Orlfflth  v.  Ingl*dew,  6 
Ser^.  ft  R.  429.  »  AmD  444. 

5.  D. — Hess  v.  South  Dakota  Cent 


R.  Co..  80  S.  D.  588,  642,  139  NW 
3J4  [cit  Cycl. 

Tenn. — East  Tennessee,  etc.,  R.  Co, 
v.  Nelson,  1  Coldw.  272:  W.  ft  A.  R. 
Co.  V.  Kelly,  1  Head  158. 

Tex. — East  Line,  etc..  R.  Co.  v. 
Hall,  64  Tex.  615;  Texas,  etc.  R.  Co. 
v.  Turner.  (Civ,  A.)  97  SW  509. 

Vt.— Strong  V.  Dodds,  47  Vt.  348. 

W,  Va. — Wllliamsport  Hardwood 
Lumber  Co.  v.  Baltimore,  etc,  R,  Co., 
71  W.  Va.  741,  77  SE  383. 

Wis. — Congar  v.  Galena,  etc..  R. 
Co..  17  Wis.  477. 

Eng. — Dutton  v,  Solomonson,  8  B, 
ft  P.  582.  127  Reprint  814;  Gurney  v. 
Behrend,  8  E,  ft  B.  622.  77  ECL  622. 
118  Reprint  1275;  Evans  v.  Marlett. 
1  Ld.  Raym.  271,  91  Reprint  1078; 
Dawes  v.  Peck,  8  T.  R.  880,  101  Re- 
print 1417. 

Man. — Young  v.  Canadian  Pac.  R. 
Co..  1  Man.  206. 

Ont. — Hately  v.  Merchants'  Des- 
patch Co..  2  Ont.  386, 

B.  Henry  J.  Perkins  Co.  v,  Amer- 
ican Express  Co.,  199  Mass.  561.  85 
NE  896;  Burrlaa  v.  Missouri  Pac.  R. 
Co..  106  Mo.  A.  659.  78  SW  1042. 

0.  U.  S. — The  Oelser.  19  Fed.  877; 
Hall  V.  Nashville,  etc..  R.  Co.,  11  F. 
Cas.  No.  6.940.  8  AmLTRsp  79. 

Ala, — South.,  etc.,  Alabama  R.  Co. 
v.  Wood.  72  Ala.  461. 

Cal.— Webb  v.  Winter,  1  Cal.  417. 

Ind. — Madison,  etc.,  R.  Co.  v. 
Wbttesel.  11  Ind.  65. 

Ky. — Adams  Express  Co.  v.  Tin- 
gle. 10  KyL  358. 

Mass. — Henry  J,  Perkins  Co.  v. 
American  Express  Co..  199  Mass.  661, 
86  NE  896, 

Mo, — Kirkpatrlck  v.  Kansas  City, 
etc..  R.  Co.,  86  MO.  841:  Burriss  v. 
MlsfioUri  Pac.  R.  Co.,  105  Ho.  A.  669. 
78  SW  1042. 

N.  T.— Price  V.  Powell,  8  N.  T.  822. 

Pa. — ^Arbuckle  v.  Thompson,  87  Pa. 
170. 

Eng. — Dutton  v,  Solomonson,  8  B. 
&  P.  582,  127  Reprint  314. 

7.  Ala, — Mauton  v.  Louisville,  etc., 
R.  Co..  128  Ala.  637,  29  S  602. 

Ind. — Pennsylvania  Co.  V.  Poor, 
103  Ind.  668,  3  NE  258. 

Ky.— Smith  V.  Lewis,  3  B.  Mon.  829. 

Mass. — Henry  J.  Perkins  Co.  v. 
American  Express  Co.,  199  Mass.  661i 
86  NR  896. 

N.  Y.— Green  v.  Clark,  18  Barb.  B7 
[aff  12  N.  T.  8481. 

Pa. — Griffith  V.  Ingledew.  6  Ser^. 
ft  R.  429,  9  AmD  44f. 

[al  nadsr  tht  Oeonila  ood*  the 
consTgnee  cannot  sue  on  a  contract 
of  shipment  made  by  the  consignor 
where  the  hill  of  lading  was  not  as- 
signed or  Indorsed  to  the  consignee. 
Haas  V.  Kansas  City,  etc.,  R.  Co.,  81 
Ga.  792,  7  SB  629. 


Vor  latsr  oases,  dsTalopnunts  and  obaaffea  in  the  law  see  cumulative  Annotations,  sams  tltl-e,  paff»sMd  note  number. 
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s^ee's  benefit."  Nevertheless  the  presumption 
that  the  eonsignee  is  the  owner  of  the  goods  is  not. 
conclusive  and  may  be  rebutted;'  and  if  the  pre- 
sumption is  overcome,  the  action  may  properly  be 
brought  in  the  name  of  the  consignor.^" 

Where  'ttie  consignor  makes  a  sxMcial  contract 
varying  the  carriers'  common-law  liability,  the 
rights  of  the  consignee  will  be  limited  by  such 
special  contract.^^ 

516]  (2)  Presumption  Arising  from  Bill  of 
Idding.  The  mere  fact  that  a  person  is  named  as 
consignee  in  a  bill  of  lading  is  such  presumptive 
evidence  of  ownership  in  him,  in  the  absence  of 
any  evidence  to  the  contrary,  as  will  entitle  him 
to  sue.*' 

Special  agreement.  Even  though  there  is  a 
special  agreement  between  the  consi^or  and  the 
eonsignee  that  the  latter  shall  not  become  the  abso- 
lute owner  until  the  merchandise  is  inspected  at 


8.  See  cases  supra  note  7. 

9.  U.  S. — Lawrence  v.  Mintum,  17 
How.  100,  15  L.  ed.  58. 

Ala. — South,  etc.,  Alabama  R.  Co. 
V.  Wood,  72  Ala.  451;  Southern  Ex- 
press Co,  V.  Caperton,  44  Ala,  101.  4 
AmR  118:  Southern  R.  Co.  v.  Brew- 
ster, 9  Ala.  A.  597.  68  S  790. 

Ga. — Southern  R.  Co.  v.  Mlko.  136 
Ga.  272.  71  SB  241.  36  LRANS  68. 

111. — Cobb  V.  Illinois-Cent.  R.  Co.. 
88  111.  394. 

Ind. — Cleveland,  etc.,  R.  Co.  v.  Mo- 
line  Plow  Co.,  IS  Ind.  A.  225,  41  NE 
4S0. 

Ky. — Smith  v.  Lewis.  S  B.  Mon, 
229 

"iilnn. — Grlnnell-Collins  Co.  v.  Illi- 
nois Cent.  R.  Co.,  109  Minn.  filS.  124 
NW  377,  26  LRANS  437;  Dyer  v. 
fjreat  Northern  R.  Co.,  51  Minn.  345, 
53  NW  714,  38  AmSR  506:  Benjamin 
V.  Levy,  39  Minn.  11,  88  NW  702. 

N.  Y. — Price  V.  Powell,  3  N.  T.  322: 
Ogden  V.  Coddington.  2  E.  D.  Smith 
317;  Everett  v.  Saltus.  15  Wend.  474 
taft  20  Wend.  267.  32  AmD  5411. 

S.  D, — Hess  V.  South  Dakota  Cent. 
R.  Co.,  30  S.  D.  SS8.  139  NW  384. 

Wis. — Congar  v.  Oalena,  etc..  R. 
Co.,  17  Wis.  477. 

And  see  aupra  !  369. 

10.  Cobb  V.  Illinois  Cent.  R.  Co., 
8B  111.  394;  Smith  v.  Lewis,  t  B.  Mon. 
rKy.)  229:  Sweet  v.  Barney.  23  N.  Y. 
335:  Price  v.  Powell.  8  N.  Y.  322; 
Hess  V.  South  Dakota  Cent.  R.  Co.. 
30  S.  D.  638.  139  NW  334, 

11.  Henry  J.  Perkins  Co.  v.  Amer- 
ican Express  Co..  199  Mass.  661,  86 
NE  895.  Compare  Dows  v.  Cobb,  12 
Barb.  (N.  Y.)  310  (holding  that  a 
consignee  or  Indorser  of  a  bill  of 
lading  has  not  the  right  to  sue  on 
the  special  contract,  unless  he  Is  also 
the  shipper  or  the  owner  of  the 
goods,  for  the  reason  that  otherwiF^e 
no  express  contract  Is  made  with 
him). 

13.  XT.  S. — Lawrence  v,  Mlnturn, 
17  How.  100.  16  L.  ed.  58. 

Ind. — -Harrison  v.  Hixaon,  4  Blackf. 
22S. 

Mass. — Blanchard  v.  Pass,  8  Gray 
281. 

Miss. — Butler  v.  Smith.  35  Miss. 
457. 

N.  C. — Oaskins  v.  Southern  R,  Co.. 
151  N.  C.  18.  85  SE  618;  Ober  v. 
Smith,  78  N.  C.  313. 

Pa. — Griffith  V.  Ingledew,  6  Serg. 
&  R.  429.  9  AmD  444. 

"If  we  take  the  rule  to  be  that  an 
•action  against  tlie  carrier  cannot  be 
brought  by  a  consignee,  who  has  no 
beneficial  Interest  in  the  goods,  it 
Mtill  remains  true,  that  a  presump- 
tion of  such  an  Interest  In  the  con- 
afgnee  arises  from  a  bill  of  lading 
which  makes  the  goods  deliverable 
to  him  or  his  asstgn."  Lawrence  v. 
Mfnlurn.  17  How.  (U.  8.)  100.  107.  15 
L.  ed.  58. 

fa]  Title  doM  not  aeceMatllr 
pan  where  goods  are  shipped  and  a 
bill  of  lading  ia  taken  out  in  the 
name  of  the  consignee  and  forwarded. 
Tbe  title  to  the  goods  )e  not  thereby 


necessarily  vested  In  the  consignee 
ftbsolutely;  the  Intention  of  the  par- 
ties must  govern.  If  made  for  the 
purpose  of  passing  title,  the  delivery 
of  the  bill  of  lading,  will  have  that 
effect.  If  there  is  no  contract  of 
purchase  between  the  consignor  and 
the  consignee  or  Other  party,  the 
owner's  title  will  not  be  divested. 
Honner  v.  Marsh,  18  Miss.  376,  4  8 
AmD  754.  See  also  supra  SI  265. 
317. 

13.  Illinois  Cent.  R.  Co.  v.  Cobb. 
64  111.  128. 

14.  Cobb  V.  Illinois  Cent.  R.  Co.. 
88  111.  394;  Bryans  v.  Nix,  4  M.  &  W. 
775,  150  Reprint  1634. 

15.  Miss. — Jordon  v.  Gulf,  etc.,  R. 
Co..  102  Miss.  21.  £8  S  595. 

Mo. — Gratiot  St  Warehouse  Co.  v. 
Missouri,  etc.,  R.  Co.,  124  Mo.  A.  B4S; 
102  SW  11. 

N.  Y.— Baird  v.  Daly.  67  N.  Y.  236, 
15  AmR  488;  Eaater  V.  New  York, 
etc..  Despatch  Express  Co..  74  Misc. 
399.  132  NYS  402. 

N.  C, — Gwyn  v.  Richmond,  etc.,  R. 
Co..  85  N.  C.  429.  39  AmR  708. 

S.  C. — Deaver-Jeter  Co.  v.  South- 
ern R.  Co..  95  S.  C.  485.  79  SE  709. 

Tex. — International,  etc.,  R.  Co.  v. 
Jones,  41  Tex.  Civ.  A.  327,  91  SW 
611. 

Wis. — Ela  v.  American  Merchants' 
Union  Express  Co.,  29  Wis.  611.  9 
AmR  619, 

"If  the  consignee  Is  owner,  then 
the  shipper  is  regarded  as  his  agent, 
and  the  contract  being  made  for  the 
ownei's  benefit,  he  may  sue  thereon, 
in  virtne  of  his  property  in  the  goods 
and  his  exclusive  beneficial  Interest 
in  the  contract."  Ogden  v.  Coddlng- 
ton.  2  E.  D.  Smith  (N.  Y.)  317,  327. 

[a]  Xllaatratlon. — It  appeared  that 
plaintiff  employed  C  who  was  the 
owner  of  a  scow  to  transport  cattle 
and  horses  across  the  St.  Lawrence 
river,  C,  with  knowledge  and  priv- 
ity of  plaintiff,  employed  defendant 
who  was  the  owner  of  a  tug  to  tow 
the  scow  across,  and  by  the  negli- 
gence of  defendant  some  of  the  cat- 
tle were  lost  and  others  injured. 
The  court  held  that,  although  the 
bailee  might  sue  because  of  his 
special  Interest,  plaintiff  was  also 
entitled  to  sue  beiause  he  was  the 
owner.  Baird  v.  Daly,  57  N.  Y.  236. 
15  AmR  488. 

[b]  Beleaae  of  title  to  aonslgnee. 
— If  goods,  title  to  which  remains  in 
the  consignor,  are  lost  in  transit,  the 
consignor  may.  If  he  chooses,  and  the 
consignee  assents  thereto,  release 
his  title  or  claim  to  the  consignee, 
and  the  latter  may  maintain  an  ac- 
tion to  recover  for  the  loss.  Kla  v. 
American  Merchants'  Union  Express 
Co..  29  Wis.  Gil.  9  AmR  619. 

16.  Jordon  v.  Gulf,  etc.,  R.  Co., 
102  Miss.  21.  58  S  595. 

[  a  ]  When  title  vaste  in  oon- 
•Vnee^— Where  goods  bought  and 
paid  for  were  delivered  to  a  railroad 
company  whose  bill  of  lading  was 
executed  to  the  vendor,  acknowledg- 
ing a  receipt  of  the  gooda  to  be  con- 


the  place  of  destination,  tbe  eonsignee  may  never- 
theless sue  for  failure  to  deliver,  if  he  holds  bills 
of  lading  therefor  and  has  paid  drafts  for  the 
cost." 

Drafts  drawn  on  general  account.  It  has  heen 
held,  however,  tbat  if  the  drafts  paid  are  drawn 
on  a  general  account,  and  not  on  any  specific  con- 
signment, the  consignee  has  no  such  interest  as 
will  entitle  him  to  sue.^^ 

517]  (3)  Consignee  as  Owner.  Of  course, 
where  the  eonsignee  is  the  actual  owner  of  goods 
shipped,  he  may  sue  for  loss  or  injury;^'  and  it 
makes  no  difference  to  his  right  of  action  tbat  he 
has  not  paid  for  the  goods.^*  So  there  are  quite  a 
number  of  cases  in  which  tbe  right  of  the  shipper 
to  sue  by  virtue  of  the  contract  is  ignored,  and  the 
consignee  is  held  the  only  party  entitled  to  sue, 
where  the  entire  property  in  the  consignment  ia 
vested  in  him."    Here  even  the  consignor's  right 

veyed  to  the  purchaser,  the  contract 
for  transportation  is  In  legal  effect 
with  the  purchaser,  and  the  companv 
is  liable  to  him  for  the  nondelivery 
of  the  goods.  In  such  case  the  title 
vests  in  the  purchaser,  and  a  deliv- 
ery of  the  goods  to  the  carrier  ta  a 
delivery  to  the  purchaser  himself. 
Gwyn  V.  Richmond,  etc,  R.  Co.,  86 
N.  C.  429.  39  AmR  708. 

17.  U.  S— Meigs  V.  Hagan.  86 
Fed.  926;  Blum  v.  The  Caddo,  3  F. 
Cas.  No.  1.673,  1  Woods  64. 

Ala. — Southern  R.  Co.  v.  Brewster, 
69  S  111  [rev  9  Ala.  A.  59.  63  S  790] 
(holding  where  consignee  and  the 
buyer  of  a  bale  of  cotton  settled  with 
the  consignor  for  a  certain  bale,  as 
if  It  had  been  delivered,  neither  the 
consignor  nor  his  assignee  had  any 
Interest  In  the  bale,  as  against  the 
carrier,  on  which  to  base  an  action 
for  its  loss);  South,  etc.,  Alabama  R. 
Co.  V.  Wood,  72  Ala.  451. 

Colo. — Denver,  etc.,  R.  Co.  v. 
Frame,  6  Colo.  382;  McLaughlin  v. 
Martin.  12  Colo.  A.  268,  66  P  195. 

Ind, — Pennsylvania  Co.  v.  Poor, 
103  Ind.  553.  2  NE  253;  Pennsylvania 
Co.  V.  Holderman,  69  Ind.  18. 

Ky. — Louisville,  etc.  R.  Co.  v. 
Spalding,  7  KyL  211. 

Md.— Powell  V.  Bradley,  »  GUI  A 
J.  2S0. 

Nebr. — Union  Pac.  R.  Co.  v.  Uet- 
calf,  60  Nebr.  462,  69  NW  961. 

N.  T.— Knilder  v,  Ellison,  47  N.  T. 
86,  7  AmR  402;  Frankfurt  v.  Welr. 
40  Misc.  683,  83  NTS  112:  Levy  v. 
Welr.  S8  Mlac.  361,  77  NTS  917; 
Werthelmer  v.  Wells,  112  NTS  1062; 
Dressner  v.  Manhattan  Delivery  Co.. 
92  NYS  800;  Potter  v.  Lansing.  1 
Johns.  215,  3  AmD  310. 

N.  C. — Ellington  v.  Norfolk  South- 
ern R.  Co..  170  N.  C.  36,  86  SE  693; 
Parker  Buggy  Corp.  v.  Atlantic 
Coast  Line  R.  Co.,  152  N.  C.  113,  67 
SE  251;  Gaskins  v.  Southern  R.  Co., 
151  N.  C.  18.  65  SE  518;  State  v.  Pat- 
terson, 134  N.  C.  612.  47  SE  808; 
Ober  v.  Smith,  78  N.  C.  312;  Crook 
V.  Cowan,  64  N.  C.  743.  And  -see 
Hunter  v.  Randolph,  128  N,  C.  91.  38 
SE  28S    (recognizing  the  rule). 

Wash. — Sweeney  v.  Waterhouse,  38 
Wash.  607.  81  P  1005. 

Eng. — Dutton  v.  Solomonson,  3  B. 
&  P.  582,  127  lieprint  314;  Evans  v. 
Marlett,  1  Ld.  Raym.  271,  91  Re- 
print 1078;  Dawea  v.  Peek.  S  T.  U. 
330,  101  Reprint  1417. 

See  also  Leberman  v.  New  Orleans, 
©tc,  SS.  Co..  28  La.  Ann.  412  (ship- 
ment by  water). 

[a]  Extent  of  rule.. — (1)  This  doc- 
trine Is  extended  not  only  to  cases 
where  there  was  no  contract  between 
the  con.signor  and  the  carrier,  other 
than  that  Implied  from  a  delivery  of 
the  goods  for  carriage  (Gwyn  v. 
Richmond,  etc..  R,  Co..  N.  C.  42P. 
39  AmR  788;  Blum  v.  The  Caddo.  26 
P.  Cas.  No.  1,573,  1  Woods  64).  <2) 
but  also  to  cases  where  there  was  a 
special  contract  of  carriage  in  writ- 
ing between  the  ooKal^nor  and  th'' 
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of  stoppage  in  transitu  is  not  considered  as  affect- 
ing the  question  of  parties,  and  the  consignor,  in 
making  the  contract  of  affreightment,  is  deemed 
merely  an  agent  of  the  consignee,  although  the 
latter  may  be  a  strai^r  to  the  carrier/*  How- 
ever, as  heretofore  shown,  the  decided  weight  of 
authority  is  squarely  opposed  to  this  view." 

518]  (4)  Where  ConBignee  Has  Mado  Ad- 
vances. Where  a  consignee  has  made  advances  on 
a  consignment,  ho  has  a  lien  thereon  paramount  to 
all  others,^  and  may  maintain  an  action  in  his  own 
name  against  the  carrier  for  loss  or  injury  thereto." 

519]  (5)  Where  Consignee  Directs  Mode  of 
Shipment.  Where  a  consignee  orders  goods  of  the 
consignor,  to  be  forwarded  over  a  designated  route 
or  by  a  particular  mode  of  conveyance,  the  title 
passes  to  him  on  delivery  to  the  carrier,^  and 
he  is  the  prcmer  party  to  sue  for  loss  or  injury 
to  the  goods.^  Indeed  it  has  been  held  that,  if 
the  consignee  orders  goods  to  be  sent  by  a  carrier, 
even  though  he  names  no  particular  carrier,  the 

carrier  (Potter  v.  Lansing,  1  Johns. 
<N.  Y.)  215,  3  AmD  810). 

[b]  "Wlw*  gooOm  ooTtmlgatH  to  In- 
dtpaodent  'burcra  under  Independent 
contracts  with  the  same  seller  were 
loaded  In  a  car  and  destroyed  bv 
Are,  each  buyer  had  a  separate  rljrht 
of  action,  and  the  seller,  aside  from 
a  possible  right  of  stoppage  In  tran- 
situ, could  not  maintain  an  action  In 
his  name.  Alabama  Oreat  Southern 
R.  Co.  V.  H.  Altman  ft  Co.,  191  Ala. 
429.  67  S  589. 

lb.  Krulder  v.  ElllBon,  47  N.  T. 
S6,  7  AmR  402. 

[a]  Tltns,  where  goods  bought  and 
paid  for  were  delivered  to  a  railway 
company  whose  bill  of  lading  was 
executed  to  the  vendor,  acknowledg* 
Ing  the  receipt  of  the  goods  to  be 
conveyed  to  the  purchaser.  It  was 
held  that  the  contract  for  transporta- 
tion was.  In  legal  effect,  wltn  the 
purchaser,  and  the  company  was  lia- 
ble to  Mm  tor  nondelivery  of  the 

f roods.  In  such  case  the  title  vests 
n  the  purchaser,  and  the  right  of 
action  against  the  carrier  Is  In  the 
purchaser  himself.  Gwyn  v.  Rich- 
mond, etc.,  R.  Co..  85  N.  C.  429,  S9 
AmR  708. 

a.    See  supra  S  511. 
.    Burritt  v.  Rench.  4  F.  Caa.  No. 
2,201,  4  McLean  325;  and  supra  §  267 
text  and  note  44. 

ai.    U.  S — Burritt  v.  Rench,  4  F. 
Cas.  No.  2.201,  4  McLean  326. 
Mo. — Voile  V.  Cerre,  38  Mo.  fiSS. 
N.  Y.— Adams  v.  BiBsell,  28  Barb. 
382 

s'.  C. — Thomas  v.  Atlantic  Coast 
Line  R.  Co.,  85  S.  C.  637.  64  SE  220, 
67  SB  908.  34  LRANS  1177,  21  Ann 
Cas  223. 

Eng. — Bryans  v.  Nix,  4  M.  &  W. 
775.  160  Reprint  1634. 

[al  Knle  appU«d. — (1)  Where  the 
consignee  of  goods  shipped  on  a  rail- 
road paye  the  draft  drawn  on  him 
by  the  shipper  and  receives  the  bill 
of  lading  to  which  the  draft  is  at- 
tached, and  sub.scquently  purchases 
the  goods  from  the  owner,  he  thereby 
becomes  the  real  party  In  Interest, 
under  the  code.  Mo.  Rev.  St.  g  3462. 
(2)  And  It  makes  no  difference  that 
the  goods  were  destroyed  before  the 
absolute  sale,  as  the  property  of  the 
owner  In  them  still  continued  and 
was  the  subject  of  transfer;  and  the 
transferee  could  maintain  action  for 
damages  for  their  idestructlon  on  the 
sround  of  such  transfer.  Kirkpat- 
rlck  v.  Kansas  City,  etc.,  R.  Co.,  86 
Mo.  341.  (3)  A  corn  merchant  whose 
goods  were  loaded  on  board  a  veRsel 
obtained  recelots  which  stated  that 
they  were  deliverable,  to  T'b  agent 
"in  Dublin  to  John  and  T.  Delany,  In 
care  for  and  to  be  shipped  to  the 

Elalntiffa  at  Liverpool."  Thereafter 
e  Indorsed  the  receipts  to  plaintiffs, 
mnd  drew  a  bill  on  them  for  the 


property  vests  in  the  consignee  inunediately  on 
delivery  to  the  carrier,  and  the  consignee  should 
sue  for  loss  or  injury."  This  rule,  however,  has  no 
application,  if  it  is  apparent  that  the  parties  did 
not  intend  to  pass  title  to  the  property  by  deliv- 
ery to  the  carrier.^  And  in  no  ease  has  it  been 
held  that  the  property  passed  to  the  consignee  by 
the  consignor's  mere  delivery  to  a  carrier,  the  con- 
signee having  given  no  order  whatever  for  the 
sending.^ 

520]  (6)  Whwe  OonsigntH:  Is  Agent  of  Oon- 
slgnee.  If  the  consignor  is  the  mere  agent  of  the 
consignee  in  delivering  the  goods  for  transporta- 
tion, the  right  of  action  for  loss  or  injury  is  of 
course  in  the  consignee." 

521]  (7)  Where  Consignee  Has  No  Special  or 
Gkneral  Property.  Where  a  cons^ee  has  no 
special  or  general  property  in  goods  consigned  to 
him  and  incurs  no  risk  in  their  transportation,  he 
cannot  maintain  an  action  against  the  carrier  for 
loss  or  injury  to  the  goods. 


value  of  the  goods,  which  plaintiffs 
accepted  and  paid  when  due.  It  was 
held  that  by  virtue  of  such  accept- 
ance title  vested  in  the  plalntlRs. 
and  that  they  could  maintain  an  ac- 
tion in  regard  thereto.  Bryans  v. 
Nix,  4  M.  &  W.  775.  789,  150  Reprint 
1634.  (4)  One  who  was  required  by 
a  carrier  to  pay  freight  on  goods 
represented  In  the  bill  of  lading  to 
be  of  a  specified  quality,  and  who 
was  responsible  for  the  goods,  was 
properly  considered  as  consignee  for 
value,  or  as  one  who  had  Incurred 
liability  as  consignee,  authorising 
him  to  sue  for  any  shortage.  Thomas 
V.  Atlantic  Coast  Line  R  Co.,  8S  8. 
C.  537.  64  SE  220,  67  SE  908,  84  LRA 
NS  1177.  21  AnnCas  223. 

29.  Krulder  v.  Ellison,  47  K  T. 
36,  7  AmR  402;  and  cases  Infra  note 
23:  supra  If  87.  317. 

as.  Meigs  V.  Hagan,  86  Fed.  926; 
Krulder  v.  Ellison,  47  N.  Y.  36.  7 
AmR  402;  Peo.  V.  ifaynes.  14  Wend. 
(N.  T.)  546,  28  AmD  630;  Vale  v. 
Boyle.  Cowp.  294,  98  Reprint  1094. 

[a]  niastratloiL^ — N  of  Rochester 
ordered  goods  of  plaintiff  in  New 
York,  to  be  sent  them  "via  canal." 
Tiie  goods  were  delivered  to  defend-, 
ants,  common  carriers  on  the  canal, 
but  they  were  lost  on  the  way.  It 
was  held  that  title  to  the  goods 
passed  absolutely  to  the  consignee, 
subject  to  the  right  of  stoppage  In 
transitu,  and  that  N  was  the  proper 
party  to  sue  for  the  lo»s.  Krulder 
V.  Ellison,  47  N.  Y.  36.  7  AmR  402. 

84.  U.  S. — The  Mary  and  Susan.  1 
Wheat.  25.  4  L.  ed.  27. 

Ark. — Roberts  Cotton  Oil  Co.  v. 
Grady.  105  Ark.  63.  160  SW  150. 
Ga. — Watkins  v.  Paine,  57  Ga.  60. 
N.  H.— Arnold  v.  Prout.  Bl  N.  H. 
587;  Garland  v.  Lane.  46  N.  H.  246; 
Smith  V.  Smith,  27  N.  H.  244;  Wool- 
aey  v.  Bailey.  27  N.  H.  217. 

iCng. — Dutton  v.  Solomonson,  3  B. 
&  P.  682.  127  Reprint  814;  Cooke  v. 
Ludlow,  2  B.  &  P.  N.  R.  119,  127  Re- 
print 669. 

35.  Gibson  v.  Inman  Packet  Co.. 
Ill  Ark.  521.  164  SW  280,  AnnCa« 
1916A  1043;  Garner  v.  St.  Louis,  etc., 
R.  Co.,  79  Ark.  353.  96  SW  187.  115 
AmSH  83. 

[a]  niTwtxmtlou. — Thus  the  facts 
that  the  consignor,  before  delivering 
cotton  to  the  carrier,  contracted  for 
a  sale  to  the  consignee,  and  that  the 
draft  for  the  price  with  bill  of  lading 
attached  was  paid  before  the  cotton 
arrived  did  not  prevent  the  consignor 
from  suing  for  damages  for  its  in- 
jury where  the  contract  of  sale  re- 
quired delivery  to  the  purchaser  "In 
merchantable  shape,"  which  lA-ns  not 
done.  Gibson  v.  Inman  Packet  Co., 
Ill  Ark.  621,  164  SW  280,  AnnCas 
1916A  1048. 

36.  Coats  V.  Cliaplln,  8  Q.  B.  483. 
43  ECL  881, 114  Reprint  692  (where  it 


was  held  that  where  a  traveling  man 
of  M.  a  London  tradesman,  verbally 
ordered  goods  for  him  from  plain tilf, 
a  manufacturer  at  Paisley,  but  gave 
no  order  as  to  the  sending  of  the 
goods,  plaintiff  alone  could  sue  for  a 
loss  of  the  goods,  caused  by  the 
negligence  of  a  carrier  to  which  h« 
had  delivered  the  goods  to  carry 
to  M). 

37.  U.  S. — Harrison  v.  Stewart,  11 
P.  Cas.  No.  6.145,  Taney  48B. 

Maes. — Drl0coll  v.  NfcSiols,  5  Gray 
488. 

N.  Y.' — Thompson  v.  Pargo,  49  N. 
Y.  188,  10  AmR  842.  68  N.  Y.  479; 
Green  v.  Clarke,  12  N.  T.  84S. 

Tenn. — Southern  R.  Co.  v.  Deaklna, 
107  Tenn.  522,  64  SW  477. 

Tex. — Mexican  Cent  R.  Co.  v. 
Locke.  (Civ.  A.)  126  8W  296  [elt 
Cyc]. 

08.  U.  S. — Grove  v.  Brien,  8  How. 
492.  12  L.  ed.  1142. 

Ala, — Zimmern's  Coal  Co.  v.  Loul»- 
vllle.  etc.,  R.  Co..  6  Ala.  A.  476,  60  S 
598. 

Oa. — Southern  R.  Co.  v.  Miko.  136 
Ga.  272.  71  SB  241,  86  UlANS  68. 

Ky.— Louisville,  etc..  R.  Co.  v.  Ft. 
Wayne  Electric  Co.,  108  Ky.  113,  65 
SW  918,  21  KyL  1544. 

Minn. — Grinnell-Colllns  Co.  v.  Hit- 
nois  Cent.  R.  Co..  109  Minn.  613,  124 
NW  377.  26  LRANS  437. 

Mo. — Nathan  v.  Missouri  Pac  H. 
Co.,  135  Mo.  A.  46.  115  SW  496. 

N.  Y. — Ogden  v.  Coddington.  2  E. 
D.  Smith  317. 

Tex. — <Tudahy  Packing  Co.  v.  Dor- 
.^ey.  26  Tex.  Civ.  A.  48f.  63  SW  648. 

Eng. — Sargent  v.  Morris.  8  B.  & 
Aid.  277,  5  ECL  166,  106'Reprint  665; 
Coombs  V.  Bristol,  etc..  R.  Co..  3  H. 
&  N.  610.  167  Reprint  572. 

[a]  Thus,  where  a  carrier  has  In- 
structions not  to  deliver  property  to 
a  consignee  until  a  draft  attached  to 
the  bill  of  lading  has  been  paid,  such 
property  does  not  belong  to  the  con- 
signee until  delivered,  and  hence  he 
cannot  maintain  an  action  for  in- 
juries to  It  while  In  the  carrier's 
hands.  Cudahy  Packing  Co.  v.  Hor- 
sey. 26  Tex.  Civ.  A.  484,  63  SW  648. 

rb]  Befnsol  to  aeofljrt  goods. — 
Where  a  buyer  refused  to  accept 
goods  and  reshipped  them  to  the 
seller,  he  cannot  recover  for  their 
loss  In  transit.  Nathan  v.  Missouri 
Pac.  R.  Co..  136  Mo.  A.  46,  115  SW 
496. 

[c]    Whwa  a  ooa«liniM  is  mer* 

agent  of  the  consignor,  a  right  of 
action  against  the  carrier  la  In  th* 
consignor  alone  because  the  only 
damage  that  could  have  been  suffered 
as  a  result  of  the  thing  complalne.t 
of  was  that  sustained  by  the  con- 
signor. Grove  v.  Brien.  8  How.  (U. 
S.)  429,  12  L.  ed.  1142;  Zlmmern'a 
Coal  Co.  V.  Louisville,  etc.,  R.  Co.,  6 
Ala.  A.  476,  60  S  598. 


For  lattv  •■••■>  AsvtfoplMmtB  and  Oaagai  in  the  law  g*e  cumulative  Annotatlona,  ■am*  title,  pag^and  note  number. 
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[$  522]  d.  When  Shipper  Is  Both  Oonsigiior  and 
Otmidgnee.  Shippers  in  control  of  merchandise  who 
make  the  eontraet  for  its  transiwrtation  and  are 
both  consignors  and  consignees  will  be  assumed,  in 
the  absence  of  proof  to  the  contrary,  to  have  sufB- 
eient  title  and  right  to  lUfuntain  an  action  against 
the  carrier  for  loss  of,  or  injury  to,  the  property  dur- 
ing transportation."  However,  it  is  competent  and 
allowable  to  show  to  the  contrary* 

[$  523]  e.  Party  Having  Special  Property  in 


Goods  or  Beneficial  fotsrest  in  Pwfonnance  of 
Oontract.  One  who  has  a  special  property  or  in- 
terest in  the  goods  shipped,  or  a  beneficial  interest 
in  the  performance  of  the  contract,  is  entitled  to 
maintain  an  action  for  their  loss  or  injury.*^ 

Factor  or  broker.  If  the  consignee  has  a  special 
property  in  the  goods  as  factor  or  broker,  he  has 
such  an  interest  in  the  shipment  as  will  entitle  him 
to  maintain  an  action  for  loss  of  or  injury  thereto.'* 
It  is  not  necessary  to  his  capacity  as  a  plaintiff 


[d]  Vliar*  propartr  !•  oonBlncd 
to  &  eommluloa  mudwnt,  wlmont 
UT  pnvioiui  oontrsot  or  advaaoM  to 
a  BlinpsT,  the  conslg^nee  acquires  no 
special  ownership  In  the  property  be- 
fore Its  delivery  to  him,  and  cannot 
recover  for  damages  to  the  projierty 
In  transit.  Grlnnell-CoUine  Co.  v. 
Illinois  Cent.  R.  Co..  109  Minn.  613, 
124  NW  377,  26  LRANS  437. 

[e]  Wlier*  a  person  otbw  than 
tiM  ooBsin**  wronfffUly  ordars 
CDods  In  ta*  nam*  of  tha  oonmlgnmrn 
who  refuses  to  receive  them,  the 
goods  remain  the  property  of  the 
conslffnor  who  Is  the  proper  party  to 
sue  for  a  misdelivery  of  the  roods. 
Louisville,  etc.,  R.  Co.  v.  Ft.  Wayne 
Electric  Co.,  108  Ky.  113,  66  SW  818. 
31  KyL  1644. 

83.  Ind.— Pennsylvania  Co.  v, 
Clark.  2  Ind.  A.  146,  27  NSi  686,  28 
NE  208. 

Iowa. — Almon  v.  Chicago,  etc,  R. 
Oo.,  163  Iowa  449,  144  NW  997. 

Ky. — l^utevllle,  etc.,  R.  Co.'  v. 
Wathen,  49  SW  185.  22  KyL.  82. 

Nebr. — Missouri  Pac  R.  Co.  v.  Lau, 
57  Nebr.  569.  78  NW  291. 

N.  Y. — Swift  v.  Paclflc  Mail  SS.  Co., 
106  N.  Y.  206,  12  N&  583. 

Okl.-'-at.  ZiOUia,  etc,  R.  Co.  v.  Al- 
len. 31  OkL  248,  120  P  1090,  89  UlA 
NS  309. 

Tex. — Houston,  etc.,  R.  Co.  v,  Rob- 
inson, (ClT.  A.)  131  SW  444. 

W.  Va- — WlUlamsport  Hardwood 
Lanaber  Co.  v.  Baltimore,  etc.,  R.  Co., 
71  W.  Va.  741.  77  SB  333. 

[a]  Wlian  oonsldared  laotb  oon- 
tlgmox  aad  oonslffnM. — When  It  ap- 
pears from  the  complaint  In  an  ac- 
tion for  an  alleged  breaich  of  con- 
tract to  .carry  cattle  that  the  con- 
signors  were  the  owners  of  the  cat- 
tle, and  no  consignee  Is  named  in  the 
contract  of  carriage,  it  will  be  pre- 
sumed that  the  shipment  was  to  be 
made  to  the  consignor.  Pennsylvania 
Co.  V.  Clark,  2  Ind:  A.  146,  27  NE  686, 
28  NB  208. 

[b]  Wlwre  tba  Imyar  la  not  to  oh- 
tau  the  bUl  of  ladlaf  ustU  payinvnt 
of  th*  ftraft  attaehed.  the  goods  be- 
ing shipped  by  the  consignor  to  him- 
self as  consignee,  the  right  of  action 
for  loss  or  Injury  la  In  the  consignor. 
Houston,  etc.,  R.  Co.  v.  Robinson. 
(Tex.  Civ.  A.)  131  SW  444. 

[c]  IHxeotlona  to  notlfr  borer. — 
The  rule  applies  where  goods  are 
shipped  ito  the  order  of  -the  consignor 
and  seller,  vMth  directions  to  notify 
the  buyer.  St.  Louis,  etc..  R.  Co,  v. 
Allen.  31  Okl.  248,  120  P  1090,  39 
LRANS  309  and  note. 

[d]  BCaot  of  sale  on  arrival. — The 
fact  that  a  consignor  of  goods  to 
himself  as  consignee  sold  the  goods 
on  arrival  at  destination  at  a  speci- 
fied price  per  pound  did  not  deprive 
hrtm  of  the  right  to  recover  for  a  loss 
of  goods  In  transit,  although  he  di- 
rected dallvery  to  his  buyer  and  de- 
livered the  hill  of  lading  to  him,  in 
as  much  as  the  buyer  was  liable  only 
for  the  soods  actually  delivered. 
Almon  V.  Chicago,  etc.,  B.  Co.,  168 
Iowa  44».  144  NW  997. 

ao.  Missouri  Pac  R.  Co.  v.  Lau, 
57  Nebr.  669,  78  NW  291.  And  see 
Dows  V.  Milwaukee  Nat.  Exch.  Bank, 
II  V.  S.  618,  23  L.  ed.  214  (recog- 
nizlns  the  rule). 

n.  Ala. — ^Walter  v.  Alabama,  etc., 
R.  Co.,  142  Ala^  i74.  19  S  87;  South- 
em  EinresB  Co.  T.  Caperton.  44  Ala. 
101.  4AmR  118. 

Ark. — ^Kansas  City  Southern  R.  Co. 
T.  Mabrr.  112  Ark.  110,  166  SW  27»; 
[IOC.  J.— 23] 


Kansas  City  Southern  R.  Co.  v. 
Nlxoii-MoClintock  Co.,  107  Ark.  48, 
154  SW  205,  Ann<aiaJ914C  1247. 

Colo, — Denver,  etc.,  R.  Co.  v. 
Frame,  6  Colo,  382. 

Fla. — Artlantlc  Coast  Line  R.  Co.  v. 
Patltridge,  58  Fla.  163.  169,  60  3  634 
[clt  Cycl. 

Ga. — Central  of  Georgia  R.  Co.  v. 
Cooper.  14  Oa.  A.  738,  82  SE  310. 

111. — Joerg  v.  Atchison,  etc.,  R.  Co., 
162  111.  A.  229;  Illinois  Cent.  R.  Co. 
V.  Miller,  32  111.  A.  269;  Illinois  Cent. 
R.  Co.  V.  SchwftPt*.  13  111.  A.  490. 

Kan. — MLasouri  Pac.  R.  Co.  v.  Peru- 
Van  Zandt  Impl.  Co.,  73  Kan.  296,  86 
P  408,  117  AmSR  468,  6  UlANS  1068, 
9  AnnCas  790. 

Me. — Boston,  etc..  R,  Co.  v.  War- 
rior Hower  Co.,  76  Me.  261;  Little  V. 
F^ett,  34  Me.  646.  66  AmD  671. 

Md. — D'AnJou  v.  Deagle.  8  Harr.  & 
J.  206. 

Mass. — Harrlngiton  v.  King,  121 
Mass.  269;  Finn  v.  Wa«*tern  R.  Corp., 
112  Mass.  624,  17  AmR  128. 

Minn,— Grinnell-Collins  Co.  v.  Illi- 
nois Cent.  R.  Co.,  109  Minn.  613.  124 
NW  377.  26  LRANS  487  and  note; 
Chamberlain  v.  Wfltft,  27  Minn.  54.  88 
NW  114. 

Mo. — Wall  V.  St,  Louis,  etc,  R.  Co., 
(A.)  182  SW  1067. 

N,  H. — Murray  v.  Werner,  66  N.  H. 
646,  20  AmR  227. 

N.  Y. — Thompson  v.  Fargo,  49  N. 
Y.  188.  44  HowFr  176,  10  AmR  342; 
Green  v.  Clarke,  12  N.  T.  343. 

Pa. — Lloyd  V.  Haugh.  etc.  Storage, 
etc.  Co..  223  Pa.  14^  IS6.  72  A  516, 
21  LRAN8  188  [ctt  Cyc]:  Baltimore, 
etc..  Steamboat  Co.  t.  Atkins,  82  Fa, 
622. 

Tex. — Cudahy  Packing  Oo.  v.  Hor- 
sey, 26  Tex.  Chr.  A.  484,  63  SW  648; 
Houston,  etc..  R.  Co.  v.  Stewart,  1 
Tex.  A,  Civ.  Caa.  9  1246. 

Vt. — White  V.  Baecom.  28  Vt.  268. 

W.  Va. — WUUiamsport  Hardwood 
Lumber  Co.  v.  Baltimore,  etc,  R.  Co,, 
71  W.  Va.  741,  7+3,  77  SB  232  [clt 
Cycl, 

Eng. — Sargent  v.  Morris,  3  B.  & 
Aid.  277,  6  BCL  166,  106  Reprint  665. 

Ont. — Clark  V.  Great  Western  R. 
Co..  8  U.  C,  C.  P.  191  (recognizing  but 


not  applying  the  rule). 

immat  of  yoods  port  of 
owned  by  oonngnee.- 


wli^ 


Where  a  shipment  containing  nouse- 
hold  goods,  some  of  which  belonged 
to  a  husband  and  wife,  some  to  the 
husband,  and  others  to  the  wife,  were 
all  consigned  to  the  husband  at  the 
poUnt  of  destination,  he  had  capacity 
to  sue  for  injuries  to  the  entire  ship- 
ment, although  he  was  not  the  abso- 
lute owner  of  all  the  property. 
Walter  v.  Alabama  Great  Southern 
R,  Co,,  142  Ala.  474.  39  S  87. 

[b]  Bight  to  recover  for  Injury 
to  dead  body. — (1)  A  brother  who 
has  undertaken  to  pay  for  the  trans- 
uorta-tion  of  the  body  of  tils  deceased 
brother  has  such  an  Interest  in  the 
body  as  entitles  him  to  damag«s  for 
an  Injury  occasioned  thereto  by  the 
negligent  act  of  the  carrier  while 
tranaportdng  the  body  for  hire.  Beam 
V.  Cleveland,  etc..  R.  Co..  97  lU.  A,  24. 
(2)  Where  plalQtlff  undertook  to  per- 
form the  duty  of  giving  his  deceased 
mother  a  decent  burlarand  assumed 
responsibility  for  all  funeral  ex- 
penses and  toie  cost  of  transportation 
of  the  aovpat,  he  was  the  proper 

Sarty  to  sue  a  carrier  for  violating 
la  right  to  control  the  body  for  the 
purpose  of  a  decent  burial  by  so  mis- 
nandldnff  the  box  in  his  prMenca  as 


to  bend«  down  the  thumbscrew  and 
burst  open  the  sides  of  the  box.  Wall 
V.  St.  Ixtuis,  etc,  R.  Oo.,  (Mo.  A.> 
182  SW  1067. 

33.  Fla.— Atlantic  Coast  Line  R. 
Co.  V.  Partridge,  68  Fla.  158,  SO  SE 
634. 

111.. — Edgerton  v.  dhlcago.  etc.,  R. 
Co..  240  lU.  311,  88  NE  80^. 

Me. — Boston,  etc..  R.  Co,  v.  War- 
rior Mower  Co..  76  Me.  261. 

Mo. — Wolie  V,  Missouri  Pac.  R.  Co,, 
97  Mo.  473,  11  SW  49.  10  An»SR  231, 
3  LRA  639;  Collins  v.  Denver,  etc. 
R.  Oo.,  181  Mo.  A.  13,  167  SW  1178. 

Tex. — Houaton,  etc.,  R.  Co.  v.  Stew- 
art, 1  Tex-  A.  Civ,  Gas.  f  1246. 

Ont. — Clark  v.  Groat  Western  R. 
Co.,  8  U.  C.  C.  P.  191  (recognising 
but  not  api^lng  the  rule). 

iCompare  Walter  v.  Ross.  29  F.  Cos. 
No.  17.122.  3  Wash.  C.  C.  383  (dis- 
cussing tihe  question). 

[  a]  Thns,  ( 1 )  wlh  ere  a  mower 
comipany  consigned  and  forwarded  a' 
lot  of  mowing  mac&ilnes  to  one  D 
under  a  contract  by  the  terms  of 
which  D  was  to  pay  freight  on  them, 
sen  tliem  for  a  specified  commission, 
and  account  to  the  company  therefor 
at  a  specified  price.  It  was  held  that 
the  cK>ntract  did  not  ohange  the  title 
to  >the  nwxShlnes,  but  that  D  had  such 
a  special  proverty  In  the  machines  as 
entitled  blm  to  maintain  an  action 
against  the  carrier  for  damages  to 
the  property  sustained  by  himself 
and  also  for  such  damages  as  ac- 
crued to  the  mower  company  as  gen- 
eral owners.  Boston  etc ,  R.  Co.  v. 
Warrior  Mower  Co..  76  Me.  261.  (2) 
An  owner  of  crates  of  pears.  In- 
trusted as  a  oommissionman  with 
other  crates  to  ship  and  to  sell,  au<A 
orates  together  making  up  a  car. 
may  sue  a  carrier  for  any  dama«e 
tiiereto.  Atlantic  Cooat  Line  R.  Co, 
V.  Partridge,  68  Fla.  153,  169,  50  S 
634  [olt  CycJ. 

[bj  Vaotor  a  trustee  of  on  ex- 
press trusts— A  factor  for  the  con- 
signor of  goods,  who  has  no  Interest 
In  the  goods  beyond  his  lien  for  com- 
missions, but  who  is  the  consignee 
in  the  bin  of  lading.  Is  a  "trustee  of 
an  express  trust,"  wHtbin  the  mean- 
ing of  the  Missouri  statute,  and  may, 
when  he  has  contracted  with  the  car- 
rier for  the  delivery  of  the  goods  to 
himself,  maintain  an  action  in  his 
own  name  for  tiielr  wrongful  deliv- 
ery to  another.  Wolfe  v.  Missouri 
Pac.  R.  Co..  97  Mo.  473.  478,  11  SW 
49.  10  AmSR  331,  8  LRA  639. 

[c]  Oonfllotlng  dlreotltms  as  to 
■h^^ent. — When  a  railroad  company 
receipted  for  goods  to  be  shipped  to 
feictnrs  at  the  place  of  destination, 
but  the  shipper  signed  a  declaration 
in  which  the  goods  were  mentioned 
as  bolng  consigned  to  the  factors* 
principals,  and  the  goods  were  so 
shiprped,  It  was  held  that  the  factors, 
never  having  come  into  possession  of 
the  goods,  had  no  Hen  thereon  and 
could  not  (nniintain  an  action  against 
the  carrier  iln  respect  thereto.  Clark 
V.  Great  Western  R.  Co.,  8  U.  C.  C.  P. 
191. 

[d1  Banlcnipter  of  faetor  before 
go^wlrlng  posMsnon. — ^If  a  factor  ac- 
cepts bills  drawn  by  his  principal, 
on  the  faith  of  consignments  agreed 
to  be  made  by  the  principal  to  the 
factor,  and  both  of  them  become 
bankrupts  before  a  cargo  consiirned 
comes  into  the  possession  of  the 
factor,  bis  asslgrw  have  no  property 
In  fluOh  cargo  and  cannot  recover  the 
price  of  it  against  tbe  assignees  of 
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that  he  be  entitled  to  all  the  damage,  although  he 
may  recover  the  full  damage  done;**  the  judgment 
would  bar  another  action  by  the  real  owner,  and 
the  owner's  share  would  be  held  by  the  consignee 
to  be  accounted  for  by  him." 

A  bailee  has  such  special  property  in  the  goods 
ns  entitles  him  to  maintain  an  action  for  loss  of  Qr 
injury  thereto." 

Agent.^"  It  has  been  held  that  an  agent  who  con- 
signs goods  to  his  principal  is  entitled  to  sue  for 
their  loss."  , 

524]  f.  General  Owner.  In  all  the  cases  men- 
tioned in  the  foregoing  section^  the  general  owner 
is  not  precluded  from  bringing  suit  for  loss  of,  or 
injury  to,  the  goods.  Either  the  general  or  special 
owner  may  sue,^^  and  whichever  first  obtains  dam- 
ages it  is  a  full  satisfaction." 

525]  g.  Holder  of  BiU  of  Lading— (1)  In  Oen- 
eraL  Any  lawful  holder  of  a  bill  of  lading  issued 
by  the  initial  carrier  pursuant  to  the  Carmack 
amendment  may  maintain  an  action  for  loss  of,  or 
damage  or  injury  to,  the  property.*^  Ordinarily 
the  holder  of  the  bill  of  lading  must  bring  suit 
for  loss  of,  or  injury  to,  an  interstate  shipment  of 
goods.*^   However,  where  no  bill  of  lading  is  given, 


the  principal.  If  the  latter  assignees 
have  sold  It  and  received  the  pur- 
chase money.  Klnloch  v.  Craig:,  3  T. 
B.  119,  100  Reprint  487. 

33.  Colllno  V.  Denver,  etc.,  R.  Co.. 
IBl  Mo.  A.  218,  187  SW  1178. 

34.  OolMnB  v.  Denver,  etc..  R.  Co., 
181  Mo.  A.  218,  167  SW  1178. 

as.  Ga.— Ceirtral  of  Georgia  R.  Co. 
T.  Cooper,  14  Oa.  A.  788.  82  BE  810. 

lU- — EMeerton  v.  ChlcaKO,  etc.,  R. 
Co..  240  in.  311,  315,  88  NE  808  [cit 
Cyc];  Great  Western  R.  Co.  v,  Mc- 
Comas,  S3  111.  185;  Ml«r  v.  Chlcaso, 
etc.,  R.  Co.,  IIS  lU.  A.  321;  U.  bTSx- 
press  Co.  T.  6.  O.  Council,  84  111.  A. 
491. 

M«. — Mo  ran  v.  Portland  Steam 
Packet  Co..  36  Me.  65. 

Mass. — Garvan  v.  New  York,  etc.. 
R.  Co..  210  Maaa.  276.  96  NB  717. 

N.  H. — Murray  v.  Warner.  E5  N.  H. 
646,  20  AmR  227;  Blklns  v.  Boston, 
•to..  R.  Co.,  19  N.  H.  837,  51  AmD 
184. 

N.  T. — Lltsenberg  v.  Cole,  166  App. 
IMv.  134,  161  NYS  687  Jclt  KellOKK 
T.  Sweeney,  1  Lans.  397  (aft  46  N. 
Y.  291,  7  AmR  333);  Abrahamovitz  v. 
New  York  CHy  R.  Co.,  54  Mlac.  639, 
104  NYS  663];  McMurray  v.  Farro, 
147  App.  Dlv.  422,  428,  181  NYS  f84 

iclt  Cyc];  IXrwo  v.  Cobb.  12  Barb. 
10. 

Tex. — E)ftSt«rn  R.  Co.  v.  lylttlefield, 
154  8W  643  [app  (Ssm  287  U.  S.  140, 
85  sot  489,  59  L.  ed.  878];  Mastereon 
V.  International,  etc..  R.  Co.,  (Civ. 
A.)  56  SW  677. 

Vt.— WWte  v.  Boscom.  28  Vt.  268. 

Eng. — Freeman  v.  Birch,  8  Q.  B. 
492  note.  43  ECX.  836.  114  Reprint  695 
note;  Nicotic  v.  Bastard,  2  C.  M.  ft 
R.  6S9,  160  Reprint  279. 

See  also  Bailments  {  86. 

[a]  A  toiudCMW  who  delivers 
laundry  to  a  carrier  for  transporta- 
tion to  the  owner  may  maitntain  an 
action  for  loss  of  th«  foods.  Free- 
man V.  Birch,  3  Q.  B.  492  note,  43 
BCL  835,  114  Rvprlnt  S96  note. 

36.  Agmnx  of  astfiMioa*a  piiBoipaii 
see  infra  E  531. 

87.  Southern  Express  Co.  v.  Cap*- 
epton,  44  Ala.  101.  4  AmR  118;  Balti- 
more, etc.,  steamboat  Co.  v.  Atkins. 
22  Pa.  622. 

[a]  rorwardlaf'  mereluutts  vbo 
lum  pftld  tnight. — A  ft  Co.,  forward- 
ing merchants  to  Philadelphia,  paid 
freight  from  N«w  York  to  Ptrlladel- 

?hla  on  goods  wfrlch  were  In  transit 
rom  Now  York  to  Cincinnati,  and 
Uier  delivered  the  goods  to  defend- 
»ntB,  the  BaHlmore  ft  Philadelphia 
Steamboat  Company,  to  be  conveyed 
to  Balrtlmore  and  there  dellverea  to 


the  Cumberland  Rwllroad  Company 
for  carriage  to  Cumberland,  at  which 
point  they  were  to  be  delivered  to 
the  agents  of  plaintiffs  for  carriage 
to  the  place  of  th<elr  destination.  It 
was  held  that  A  ft  Co,  could  main- 
tain assumpsit  on  the  contract 
agsilnat  defendants  for  damage  to  the 
goods  while  In  their  charge  and 
ooutd  recover  the  entire  amount  of 
the  loss  for  the  benefit  of  themselves 
and  the  owners  of  the  goods,  eepe- 
daily  as  the  latter  were  parties  to 
the  record  and  precluded  from 
further  claim.  Baltimore,  etc.. 
Steamboat  Co.  v.  Mklns,  tl  Pa.  622. 

38.  See  !  623. 

39.  Ala. — Southern  Express  Co.  v. 
Caperton.  44  Ala.  101.  4  AmR  118; 
The  Parmer  v.  MoCraw,  26  Ala.  189, 
62  AmD  718. 

Colo. — Denver,  etc.,  R.  Co.  V. 
Frame,  6  Codo.  382. 

111. — Edgerton  v.  Chicago,  etc..  R. 
Co.,  240  III.  811,  88  NE  808;  Great 
Western  R.  Co.  v.  MoComas,  88  111. 
185;  Illinois  Cent.  R.  Co.  v.  Miller,  82 
III.  A.  269;  Illinois  Cent.  R.  Co.  v. 
Sdhwartz,  13  111.  A.  490. 

N.  H. — Murray  v.  Warner,  56  N.  H. 
646,  20  AmR  227:  Elklns  v.  Boston, 
etc..  R.  Co.,  19  N.H.  337,61  AmD  184. 

N.  Y.— Green  v.  Clarke,  12  N.  Y. 
343. 

Vt.— White  V.  Bascom,  28  Vt.  268. 

Eng. — NlooUs  V.  Bastard.  2  C.  M. 
ft  R.  669,  160  Repnlnt  279. 

[a]  SeMon  xoT  rnle. — This  con- 
clusion "seems  to  be  deduclble  from 
the  general  state  and  condition  of 
property  under  bailment,  which  Is,  as 
It  were.  In  dublo  between  the  parties, 
and  vefrted  for  some  purposes  In  the 
bailee  and  for  some  in  th«  bailor. 
The  right  of  property  being  thus 
floating  and  u-ndetermlned,  tt  seeme 
to  follow  that  the  right  of  action 
which  arises  from  It  must  partake  of 
the  same  properties,  and  must  so 
continue  until  it  Is  Anally  fixed  and 
determined  by  one  or  the  other  party 
approprlaling  it  to  himself."  Edger- 
ton  V.  Chtoago,  etc.,  R.  Co.,  240  111, 
311.  316.  88  NE  808. 

40.  See  eases  supra  note  39. 

41.  Adams  Express  Co,  v.  Cronln- 
ger,  226  U.  S.  491.  33  SCt  148,  6?  L. 
ed.  314.  44  LRANS  267;  Carr  v.  Penn- 
sylvania R.  Co.,  88  N.  J.  L.  236,  95 
A  588. 

4a.  Oamble-Roblnson  Commn.  Co. 
v.  Union  Pac.  R.  Co.,  180  111.  A.  265 
[aff  262  111.  400,  104  NB  605,  AnnCas 
1916B  89];  BUPtless  v.  Oregon  ShoM 
Un«  R.  Co.,  180  ni.  A.  249. 

4S.  Ricks  Sheep  Co.  v.  Oregon 
Short  L.hi«  R.  Co.,  ISO  III.  A.  »0; 


the  shipper  himself  stands  in  the  same  position  as 
if  he  was  the  lawful  holder  thereof,  and  the  lia- 
bility  of  the  carrier  to  him  is  the  same  liability  as 
is  imposed  in  favor  of  the  lawful  holder  of  a 
receipt  or  bill  of  lading."  It  has  also  been  held 
that  the  person  beneficially  interested,  although  not 
in  possession  of  the  bill  of  lading  for  an  interstate 
shipment,  may  recover  for  loss  of,  or  injury  to,  the 
goods  shipped.** 

526]  (2)  Indorsee  or  Assignee  of  Bill  of  Lad- 
ing. Bills  of  lading  stand  in  the  place  of  the  goods 
which  they  represent,  and  delivery  or  indorsement 
of  them  transfers  the  right  of  property  in  the 
goods,*'  but  not  in  the  contract  itself,  so  as  to 
enable  the  indorsee  to  maintain  at  common  law  an 
action  on  it  in  his  own  name;*"  and  in  the  absence 
of  some  special  statutory  provision  authorizing  it, 
the  indorsee  or  assignee  cannot  sue  thereon  in  his 
own  name,  but  must  sue  in  the  name  of  the  assignor 
for  his  use.*'  However,  in  some  jurisdictions  bills 
of  lading  are  negotiable  by  express  enactment  and 
assignees  or  indorsees  thereof  may  bring  action  on 
them  for  loss  or  injury,*^  whether  the  loss  or  injury 
occurred  before  or  after  the  bill  of  lading  was 
transferred;*^  and  it  has  also  been  held  that  such 

International  Watch  Co.  v.  Delaware, 
etc.,  R.  Co..  80  N.  J.  L.  563,  78  A  49 
[aff  82  N.  J.  L.  628,  82  A  7i0]. 

44.  Norfolk  Southern  R.  Co.  v. 
Norfolk  Truckers'  Exoh..  118  Va.  650, 
88  SE  318. 

45.  See  eupra  S  265  et  seq. 

46.  Knight  v.  St.  Louis,  etc.  R. 
Co..  141  111.  110.  30  NB  643;  Balti- 
more, etc.,  R.  Oo.  V.  Wllkena,  44  Md. 
11.  22  AmR  26;  Howard  v.  Shepherd. 
9  C.  B.  297,  67  ECL  297,  137  Reprint 
907.    See  also  supra  j  266. 

47.  Knight  V.  St.  Louis,  etc..  R. 
Co..  141  in.  110.  80  NB  548  [aft  40 
lit.  A.  471].  See  also  Assignments 
8  176  ot  seq. 

48.  Shaw  V.  St.  Louis  Merchants' 
Nat.  Bank.  101  U.  S.  667,  26  L.  ed. 
892;  Robineon  v.  Mempihis,  etc..  R. 
Co.,  9  Fed.  129;  Haas  v.  Kansas  City, 
etc..  R.  Co.,  81  Qa.  792,  7  SE  629; 
Oanby  v.  Mer<4mntB',  etc..  Tranap. 
Co.,  16  Ga.  A.  362.  86  SE  361;  Askew 
v.  Southern  R.  Co.,  1  Ga.  A.  79.  58  SB 
242;  Tledeman  v.  Knox.  53  Md.  612; 
Thw  Felix,  L.  R.  2  A.  &  E.  273;  The 
Figlla  Magglore.  L.  R.  2  A.  ft  E.  106; 
The  Freedom.  22  L.  T.  Rep.  N.  S.  176. 
See  also  Assignments  I  193  et  seq; 
and  supra  S  265-278. 

[a]  In  fingund  by  18  ft  19  Vict, 
c  111  S  1,  the  consignee  of  goods 
named  In  a  bill  of  lading,  or  the  In- 
dorsee of  a  bill  of  lading  to  whom 
the  goods  ha\->e  passed  by  such  In- 
dorsement, has  transferred  to  and 
vested  in  him  all  rights  of  suit,  and 
he  Is  subject  to  the  same  liabilities 
In  respeot  to  such  goods  as  If  tlie 
contract  in  the  bill  of  lading  had 
been  made  with  himself.  The  Free- 
dom. L.  R.  3  P.  C.  594. 

[bj  Bffeot  of  l&dorsenient  over  to 
third  persOB^Under  18  ft  19  Vict, 
c  111  fl.  the  rights  and  liabilities  of 
the  indorsee  pass  from  him  by  In- 
dorsement over  to  a  third  person. 
Smurthwalte  v.  Wllklns,  11  C.  B.  N. 
S.  842.  108  EX?L  842.  142  Reprint  1026. 

[c]  Effsct  of  relnOorsemmt^— 
Where  a  consignor  Indorses  In  blanic 
and  deposits  with  a  banker  to  secure 
advances,  a  bill  of  lading  by  which 
goods  are  deliverable  "to  order  or 
asBlgns,"  and  the  bill  of  lading  Is  re- 
indortred  and  redelivered  to  the  con- 
signor on  payment  of  the  sum  loaned, 
he  Is  placed  In  the  same  position 
toward  the  carriers  as  he  occunied 
before  indorsing  the  bill  of  ladlnir 
and  may  sue  them  for  a  breaxAi  oc- 
curring after  o^  before  the  relndorse- 
mwtt.  ^ort  V.  Simpson.  L.  R.  1  C 
P.  248. 

40.  Askew  V.  Southern  R.  Co.,  1 
Oa.  A.  79,  58  SB  242. 
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action  is  authorized  by  code  provisions  enabling 
the  real  party  in  interest  to  sue  in  his  own  name 
on  any  contract  which  has  been  transferred  to 
him.™  Nevertheless  it  must  be  borne  in  mind  that 
the  indorsee  or  assignee  acquires  no  other  or 
greater  rights  than  the  assignor  had,  since  by  the 
transfer  only  such  title  as"  the  transferor  had  at 
the  time  passes." 

[$  527]  h.  Party  Designated  in  Bill  of  Lading 
as  One  to  Be  Notified.  One  who  is  mentioned  in 
the  bill  of  lading  as  the  party  to  be  notified  on 
arrival  of  the  goods  has  no  such  interest  as  will 
authorize  him  to  maintain  an  action  for  loss  of 
the  goods  shipped,  in  the  absence  of  any  evidence 
that  he  was  either  shipper  or  consignee.*^ 

[$  628]  i.  Consignor  as  Assignee  of  Oaose  of 
Ac^n.  Under  the  rule  permitting  an  assignee  to 
sue  in  his  own  name,"  where  the  consignee  assigns 
his  claim  for  loss  of,  or  injury  to,  goods  shi{)ped 
to  the  consignor,  the  latter  may  maintain  an  action 
therefor.** 

^29]  j.  Assignee  of  Consignor.  Under  the  gen- 
eral rule  prevailing-  in  most  jurisdictions,*^  where 
the  consignor  assigns  his  right  to  damages,  the 
assignee  may  bring  suit  for  injury  to  the  goods 
shipped." 

[$  530]  k.  Insnrance  Companies.  Where  goods 
shipped  are  insured  and  loss  or  injury  occurs,  a 
payment  by  the  insurance  company  for  the  loss  or 
injury  sustained  works  an  equitable  assignment  of 
the  claim  against  the  carrier;"  but  an  action  can 
be  brought  only  in  the  name  of  the  owner  of  the 
goods  shipped  as  trustee,  or  to  the  use  of  the  in- 
surance company,"*  unless  otherwise  provided  by 
statute.'* 


[$  531]  L  Undisclosed  FrincipaL  Although  an 
agent  makes  a  contract  for  the  transportation  of 
goods,  without  disclosing  the  fact  that  he  is  acting 
merely  as  an  agent,  his  principal  is  entitled  to  sue 
the  carrier  for  loss  of,  or  injury  to,  the  goods.** 
So  it  has  been  held  that  such  agent  may  maintain 
an  action  in  his  own  name  for  breach  of  the  con- 
tract ;  being  the  consignor  of  the  goods  shipped  and 
the  contract  being  made  with  him,  he  is  primarily 
liable  for  charges  made  by  the  carrier.'^ 

532]  2.  Defendants.''^  The  general  rule  is  that 
an  action  for  loss  or  injury  must  be  brought  against 
the  carrier,  and  not  against  a  mere  servant  or 
agent.*'  There  are,  however,  a  few  well  recognized 
exceptions.** 

Where  servant  receives  reward.  If  the  property 
is  delivered  to  the  servant  to  carry  for  his  own 
gain,  and  not  for  the  master's  profit,  the  servant, 
and  not  the  master,  is  the  party  to  be  sued  for  the 
loss." 

Where  transportation  is  without  the  scope  of 
carrier's  business.  If  property  is  intrusted  for 
transportation  to  a  servant  not  authorized  to  re- 
ceive it  by  the  ordinary  business  of  his  employers, 
and  they  are  not  entitled  to  a  share  of  the  profits, 
they  cannot  be  sued  for  loss  or  injury." 

533]  3.  Joinder  of  Parties.  General  rules  gov- 
erning the  joinder  of  parties  control."  Where  one 
contract  of  shipment  is  made  on  behalf  of  several 
owners,  a  joint  action  may  be  maintained  by  them 
for  a  loss.**  If  there  is  a  joint  contract  and  a 
joint  consideration,  it  is  immaterial  that  the  par- 
ties have  a  separate  interest  in  the  subject  matter." 
If  one  of  two  or  more  joint  owners  or  partners 
makes  the  contracts  of  shipment,  he  may  sue  alone 


so.  Klrkpatrlck  v.  Kansas  City, 
etc.,  R.  Co.,  86  Mo.  341:  MerchantH' 
Bank  v.  Union  R..  etc.,  Co.,  69  N".  Y. 
Z73. 

61.  Haas  v.  Kani=aa  City,  etc.,  R. 
Co..  81  Ga.  793,  7  SE  629;  Dickson 
T.  Merchant?"  El.  Co.,  44  Mo.  A.  498. 

Sa.  Dalbey  v.  Mexican  CentraJ  R. 
Co.,  (Tex.  Cfv.  A.)  106  SW  1154. 

53.    See  Assignments  S  193  et  se(], 

64.  Hy.  Bromschwis  Tailors' 
Trimming  Co.  v.  Missouri,  etc.,  R, 
Co..  166  Mo.  A.  360,  147  SW  175.  See 
generally  Assignments  {  176  et  seg. 

5B.  See  Assignments  9  198  et 
seg. 

56.  Potts  V.  Bowler,  1  Ky.  Op.  133; 
Texas  Cent.  R.  Co.  v.  Hannay-Pre- 
Hchs,  (Tex.)  142  SW  1163.  See  gen- 
erally Aestgnments  {  176  et  seq. 

67.  U.  S.— Mobile,  etc.,  R.  Co.  v. 
Jurer,  ill  U.  S.  584,  4  SCt  5ff6,  28 
Lu  eo,  B27;  Aetna  Ins.  Co.  v.  Hanni- 
bal, etc.,  R.  Co.,  1  F.  Cas.  No.  96,  3 
Dill.  1. 

Conn. — Connecticut  Mut.  1..  Ins.  Co. 
V.  New  York,  etc.,  R.  Co.,  26  Conn. 
2€5,  65  AmD  571. 

Ill, — Peoria  'Mar.,  etc.,  Ins.  Co.  v. 
Frost,  37  111.  333. 

Me. — Bean  v.  Atlantic,  etc.,  R.  Co., 

58  Me.  82:  Rockingham  Mut.  F.  Ina. 
Co.  v.  BoBher.  39  Me.  253.  68  AmD 
618. 

Mass. — Hart  v.  Western  R.  Corp., 
13  Mete.  99,  46  AmD  719. 

Pa. — Gales  v.  Hallman.  11  Pa.  615. 
Tex. — Texas,  etc.,  R.  Co.  v.  Lievl, 

59  Tex.  674. 

Ensr. — Clark  v.  Blything,  2  B.  &  C. 
264.  »  ECL  118,  107  Reprint  378; 
Uason  V.  Sainsbury,  3  Dougl.  61,  26 
ECL  Gl.  99  Reprint  538. 

[a3  Mtmon  for  na«< — ^The  princi- 
ple on  which  In  any  case  an  insur- 
anee  company  Is  permitted  to  recover 
^Walnat  a  party  whose  wrongful  act 
baa  caused  loss  which  such  company 
has  been  compelled  to  pay  is  not 
hosed  on  the  Idea  of  a  direct  legal 
right  of  the  company  against  the 
wrong-doer  but  on  the  equitable  doc- 
trine of  subrogation,  under  which  It 
snc(»edH  to,  and  Is  entitled  to  a  ces- 


sion of,  all  the  means  of  redress  held 
by  the  party  Indemnified  against  the 
party  whose  act  has  caused  the  toss. 
And  this  right  can  be  enforced  only 
in  the  name  of  the  party  taking  out 
the  Insurance.  Connecticut  Mut.  L. 
Ins.  Co.  V.  New  York,  etc.,  R.  Co..  25 
Conn.  265.  65  AmD  571. 

68.  Connecticut  Mut.  L.  Ins.  Co. 
V.  New  York,  etc.,  R.  Co..  26  Conn. 
265.  65  AmD  671;  and  cases  supra 
note  57. 

59.  Connecticut  F.  Ins,  Co.  v. 
Erie  R.  Co..  73  N.  Y.  899,  29  AmR 
171;  Swarthout  v.  Chicago,  etc.,  R. 
Co.,  49  Wis.  625.  6  NW  314.  And  see 
generally  Assignments  §  193  et  seq. 

[a]  One  entitlsd  to  subrogation  to 
a  right  of  action  may  sue  thereon  in 
his  own  name,  where  no  other  person 
has  any  right  or  interest  In  the 
claim.  Connecticut  F.  Ins.  Co.  v. 
Erie  R.  Co..  73  N.  Y.  399.  29  AmR 
171  [rev  10  Hun  591. 

60.  New  Jersey  Steam  Nav.  Co.  v. 
Boston  Merchants'  Bank,  6  How. 
(U.  S.)  344.  12  L.  ed.  466:  Ames  v. 
First  Div.  St.  Paul,  etc.,  R.  Co.,  12 
Minn.  412;  Elklns  v.  Boston,  etc..  R. 
Co.,  19  N.  H.  337.  Bl  AmD  184;  San- 
derson V.  Lamberton.  6  Blnn.  (Pa.) 
129.  See  also  Ford  v.  Williams.  21 
How.  <U.  S.)  287.  16  L.  ed.  36;  Tain- 
tor  V.  Prendergast,  3  Hill  (N.  Y.) 
72,  38  AmD  618:  Sims  v.  Bond.  6  B. 
&  Ad.  389.  27  ECL.  168.  110  Reprint 
834;  Higgins  v.  Senior,  8  M.  ft  W. 
834.  151  Reprint  1278. 

[a]  Thus,  where  plaintiff's  agent 
placed  plaintiff's  coat  In  a  bundle 
with  his  own  coat  and  delivered  it  to 
defendants  for  transportation,  with- 
out disclosing  plaintln's  name,  plaln- 
tirr  was  entitled  to  sue  defendants 
for  the  loss  of  the  coat.  Elkitia  v. 
Boston,  etc..  R.  Co.,  19  N.  H.  887,  61 
AmD  184. 

61.  Carter  v.  Southern  R.  Co..  Ill 
Ga.  38.  36  SK  308,  50  LRA  354. 

ea.  In  aotioiia  for  loss  of,  or  In- 
iiUT  to,  roods  Atepad  hy  Teaael  see 
Shipping  [36  CycT«4]. 

88.  Williams  V.  Cranston,  2  Stark. 
82,  84,  8  SCI.  ns  (which  waa  an  ac- 


tion of  case  against  the  driver  of  a 
stagecoach  for  loss  of  a  parcel.  It 
did  not  appear  that,  on  the  delivery 
of  the  parcel,  any  contract  had  been 
made  for  a  reward  to  be  paid  for  the 
conveyance,  and  the  court,  by  Lord 
Ellenborough,  said:  "If  the  defend- 
ant could  be  considered  as  having 
taken  the  watch  to  be  carried  on  his 
own  account,  for  a  reward  to  be  paid 
to  him,  he  would  be  liable,  although 
he  acted  in  fraud  of  his  master,  it 
it  C70uld  be  shown  that  he  had  been 
in  the  habit  of  conveying  parcels,  for 
hire,  the  case  would  certainly  be  al- 
tered; but  being  the  mere  servant.  It 
cannot  be  inferred  that  he  took  the 
parcel  to  he  carried  for  hire  and  re- 
ward without  further  proof). 

64.    See  Infra  this  section. 

66.  Butler  v.  Basing.  2  C.  &  P 
613.  12  ECL  764, 

66.  Citizens'  Bank  v.  Nantucket 
Steamboat  Co..  5  F.  Cas.  No.  2,780.  2 
Story  34:  Shelden  v.  Robinson,  7  N, 
H.  157,  26  AmD  726.  See  also  El- 
klns v.  Boston,  etc.,  R.  Co.,  28  N.  H, 
275  (recognizing  the  exception  to  the 
rule). 

67.  See  Parties  [30  Cyc  105]. 

68.  Metcalfe  v.  London,  etc.,  R 
Co.,  4  C.  B.  N.  S.  307,  93  ECL  807 
140  Reprint  1102;  Hately  v.  Mer.. 
chants'  Despatch  Co,,  2  Ont.  886. 

69.  Metcalfe  v.  London,  etc.,  R. 
Co.,  4  C.  B.  N,  S.  307.  93  ECL  307, 
140  Reprint  1102. 

[a]  Thus,  where  a  box  containing 
.goods,  some  of  which  were  the  prop- 
erty of  A  and  the  rest  the  property 
of  B.  was  delivered  on  their  behalf 
by  a  third  person  at  a  railway  sta- 
tion for  transportation,  and  the  box 
was  addressed  to  A  and  was  received 
by  htm  at  his  destination,  and  he 
paid  the  freight.  It  was  held  to  con- 
stitute a  Joint  bailment  In  respect  to 
which  a  Joint  action  might  be  main- 
tained by  A  and  B  for  loss  of  the 
goods.  Metcalfe  v.  London,  etc..  R. 
Co..  4  C.  B.  N.  S.  307,  93  ECL  307. 
140  Reprint  1102. 

[hi  Joinder  of  ooaslmor  and 
Mmafffiw«>—Plaintlft   shipped  goods 
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for  loBB  or  injaxy.^**  Nevertheless,  ^1  joint  owners 
may  join  in  an  action  for  loss  of,  or  injury  to,  the 
eonsignment,^^  although  the  contract  of  shipment 
was  made  out  in  the  names  of  two  of  them,  the 
joint  ownei^ip  of  the  other  plaintiff  or  plaintiffs 
being  unknown  to  the  carrier. 

'Vniera  an  agmt  in  his  own  name  under  one 
hUl  of  lading,  goods  belonging  to  different  penons, 
aeting  as  the  agent  of  each  separately,  and  not  as 
the  agent  of  the  owners  jointly,  each  owner  can 
maintain  his  separate  action  for  the  damages  sus- 
tained by  him." 


Oonsignnent  to  one  of  two  ownetB.  In  case  of  a 
consignment  to  one  of  two  joint  owners^  there  is 
a  conflict  of  authority  as  to  whether  the  one  to 
whom  the  consignment  was  made  can  sue  alone  for 
the  loss  or  injury,  it  having  been  held  both  that 
be  raay,'^  and  that  he  may  not,"  sue  alone. 

[$  534]  D.  Fleadinga'^— 1.  Declaration,  Oom- 
pl^t,  .or  Petition"— a.  Bight  ia  Capacity  to  Sue. 
Aa  in  other  casea,  facts  showing  that  plaintiff  has 
the  capacity  to  sue  should  be  stated."  To  sustain 
the  action,  it  should  sulBoiently  appear  that  owner- 
ship of  the  property  either  absolute,'"  general,"*  or 


by  defendant  on  bills  of  ladlner  de- 
Boribtng  tbem  as  shipped  by  olain- 
tlft,  to  be  delivered  to  A's  order  or 
his  assigns,  he  or  they  paylnR 
freiKht.  Plaintiff  Indorsed  the  bill 
of  lading  to  the  parties  to  whom  he 
had  sold  the  ^oods.  and  the  con- 
signees paid  the  drafts  drawn  on 
them  for  the  price,  and,  the  goods 
having  been  injured  in  transit,  made 
claims  on  plaintiff  for  the  price. 
Plaintiff  having  sued  for  the  dam- 
ages was  nonsuited  for  want  of  in- 
terest. The  court,  without  deciding 
as  to  plaintiff's  right  of  action,  set 
aside  the  nonsuit  and  directed  a  new 
trial,  with  leave  to  plaintiff  to  Join 
as  coplalntlffs  any  or  all  of  the  con- 
slgnecs  or  Indorsees  of  the  bill  ot 
lading,  their  evidence  already  given 
to  stand  for  plaintiff,  with  any  addi- 
tions the  party  might  desire,  reserv- 
ing all  costs.  Hately  v.  Merchants' 
Despatch  Co.,  2  Ont.  3K6. 

70.  Taylor  v.  The  Robert  Camp- 
bell, 20  Mo.  254:  Southern  Kansas  R. 
Co.  V.  Morris.  100  Tex.  896.  102  SW 
396,  123  AmSR  834  [aff  (Clv.  A.)  99 
SW  433];  Missouri  Pac.  R.  Co.  v. 
Smith,  84  Tex.  348,  19  SW  609;  Texaa. 
etc..  B.  Co.  V.  Klepper,  (Tex.  Clv.  A.) 
24  SW  Ml.  And  see  Bwlft  v.  Pacific 
Mail  SS.  Co.,  106  N.  Y.  206.  12  NE 
683. 

71.  Texas,  etc.,  R.  Co.  v.  An- 
drews, (Tex.  Civ.  A.)  80  SW  390; 
Day  V.  Ridley,  16  Vt.  48,  42  AmD 
489. 

[a]  Joint  owncni  of  a  iltlpmAnt 
of  oattle  may  jointly  sue  for  dam- 
ages sustained  by  each,  arising  from 
injuries  to  cattle  during  transporta- 
tion. Texas,  etc..  R.  Co.  v.  Andrawsi 
(Tex.  Civ.  A.)  80  SW  390. 

7a.  Day  v.  Ridley,  16  Vt.  48.  42 
AmD  489. 

73.  Baughman  v.  Louisville,  etc., 
R.  Co.,  14  K:yL"268. 

74,  Southern  Express  Co.  v.  Arm- 
stead,  60  Ala.  360. 

76.  Missouri  Pac.  R.  Co.  v. 
Rushln,  3  Tex.  A.  Civ.  Caa.  S  317 
(holding  that  both  owners  must 
join). 

76.  m  actions  for  delay  see  supra 
IS  425-427. 

Is  aotloni  for  losi  or  lajnzr  to 
ffooda  aliippea  by  renel  see  Shipping 
[36  Cyc  2e5  et  seql. 

77.  [a]  7oniu  of  deolaratlou, 
ootnplalnt,  or  peUtlont  (1)  In  as- 
sumpsit. Pittsburgh,  etc..  R.  Co.  v. 
Brown.  178  Ind.  11.  97  NE  145.  98  NE 
625:  Syms  V.  Chaplin,  6  A.  &  E.  634. 
31  ECL  761,  111  Reprint  1804.  (2) 
In  tort.  Smith  v.  Great  Northern  R. 
Co.,  92  Minn.  11,  99  NW  47.  See 
Hail  V.  Cheney,  36  N.  H.  26;  Mer- 
ahon  v.  Hobensack,  22  N.  J.  L.  372 
raff  23  N.  J.  L.  6fi01;  Wright  v.  Mc- 
Kee,  37  Vt,  161;  Harrison  v.  London, 
etc.,  R.  Co.,  2  B.  &  g.  122.  110  ECL 
122,  121  Reprint  lOlS;  Sanquer  v. 
London,  etc.,  R.  Co..  16  C.  B.  163,  81 
ECL  168,  139  Reprint  718:  Metcalfe 
V.  London,  etc.,  R.  Co.,  4  C.  B.  N.  S. 
307,  93  ECL  307,  140  Reprint  1102; 
Simons  V.  Great  Western  R.  Co..  2 
C.  B.  N.  S.  G20.  89  ECL  620,  140  Re- 
print 660;  Collard  v.  South  Eastern 
R.  Co.,  7  H.  &  N.  79,  158  Reprint 
400;  Hudson  v.  Baxendale,  2  H.  &  N. 
676,  157  Reprint  237.  (3)  In  Statu- 
tory form.  Walter  v.  Alabama  Great 
Southwestern  R.  Co.,  142  Ala.  471,  39 
S  87;  Cleveland,  etc.,  R.  Co.  Schae- 
fer,  47  Ind.  A.  271,  90  NE  602.  (4) 


A  complaint  In  substantially  the  fol- 
lowing form  was  held  In  Catlin  v. 
Adirondack  Co..  11  AbbNCas  (N.  Y.) 
377,  to  Indicate  an  action  In  tort: 
That  at  the  several  times  herein- 
after mentioned  defendant  was  a 
corporation,  duly  created  and  exist- 
ing under  the  laws  of  the  state  of 
New  York,  and  engaged  In  carrying 
goods  for  hire;  that  on  or  about 
(date)  plaintiffs  delivered  to  and 
left  In  the  possession  of  defendant 
at  (place)  three  trunks  to  be  con- 
veyed as  freight  to  (olace);  that  de- 
fendant undertook  and  became  re- 
sponsible to  plaintiffs  for  the  due 
and  safe  transportation  of  said 
trunks  to  their  said  destination; 
that  such  trunks  were  unduly  de- 
layed In  transportation  to  the  great 
annoyance  and  Inconvenience  of 
plaintiff,  and  were  not  delivered  at 
their  said  destination  at  (place)  un- 
til on  or  about  (date),  that  said 
transportation  should  not  have  occu- 
pied more  than   days,  that  after 

said  trunks  had  been  received  by 
plaintiffs  at  their  destination  afore- 
said and  the  charges  for  their  trans- 
portation had  duly  been  paid.  It  was 
found  that  each  and  every  one  of 
said  three  trunks  had  been  broken 
open  since  their  delivery  to  defend- 
ant, and  while  said  defendant  was 
re»)onslble  to  plaintiffs  for  their 
safety,  and  for  numerous  articles  of 
the  aggregate  value  of  (amount) 
which  were  unlawfully  taken  there- 
from. Wherefore,  etc  (5)  In  Por- 
ter v.  Chicago,  etc.,  R.  Co..  20  Iowa 
78,  a  petition  In  substantially  the 
following  form  was  held  to  set  out 
a  cause  of  action  against  defendant 
as  warehouseman,  and  not  as  com- 
mon carrier:  On  (date)  defendant 
was  engaged  In  the  business  of  com- 
mon carrier  and  warehouseman,  run- 
ning and  operating  a  railroad  from 
(place)  to  (place),  and  having  a 
warehouse  at  the  latter  place,  and  on 
said  date  plaintiff  delivered  to  de- 
fendant at  Chicago  (certain  de- 
scribed goods)  to  be  transported  to 
said  (place),  under  and  In  accord- 
ance with  the  terms  and  conditions 
of  a  certain  written  contract  a  copy 
of  which  is  hereto  annexed,  etc.,  and 
plaintiff    further    avers    that  said 

foods  were  duly  transported  by  de- 
andant  to  their  said  warehouse  in 
(place)  and  were  therein  so  care- 
lessly and  negligently  kept  that  the 
aforesaid  goods  were  entirely  lost 
and  destroyed,  and  defendant  utterly 
failed  and  refused  to  deliver  the 
same  to  this  plaintiff  on  demand. 
Wherefore  plaintiff  asks  Judgment, 
etc. 

78.  Inman  v.  Seaboard  Air  Line  R. 
Co.,  169  Fed.  960;  MInturn  v.  Alexan- 
dre. 6  Fed.  11 7;  Pennsylvania  Co. 
v.  Poor.  103  Ind.  663,  8  NE  258: 
Pennsylvania  Co.  v.  Holderman,  69 
Ind.  18;  Nelson  v.  Great  Northern 
R.  Co.,  28  Mont.  297,  72  P  642:  Jen- 
kins V.  Picket.  9  Terg.  (Tenn.)  480. 

79,  Ala.— .-Montgomery,  etc.,  R, 
Co.  V.  Edmonds,  41  Ala.  667. 

Ind. — Pennsylvania  Co,  v.  Clark,  2 
Ind.  A.  146.  27  NE  586.  28  NE  208. 

Minn. — Zaik  v.  Great  Northern  R. 
Co..  98  Minn.  65,  107  NW  814. 

Tex,~Texas  Cent.  R.  Co.  v.  Dor- 
sey,  80  Tex.  Clv.  A.  '877,  70  SW  B76. 

W.  Va.— WllUamsport  Hardwood 
Lumber  Co.  v.  Baltimore,  etc.,  R.  Co.. 
71  W.  Vo.  741,  77  SE  831. 


[a]  AveniMuta    held  loAatent. — 

(1)  A  complaint  charging  that  plain- 
tiffs were  buyers  and  shippers  of 
cattle  and  on  a  date  specmed  had 
cattle  at  a  point  In  Indiana  which 
they  delivered  to  defendant  to  be 
shipped  to  Chicago  sufficiently  shows 
ownership  In  plaintiffs,  although  it 
does  not  allege  In  terms  that  plain- 
tiffs were  the  owners  of  the  cattle 
shipped.  Pennsylvania  Co.  v.  Clark, 
2  Ind.  A.  146,  24  NE  586,  28  NE  208. 

(2)  A  complaint  which  alleges"  that 
plaintiff  delivered  the  cattle  to  de- 
fendant for  transportation  to  the 
consignee  who  was  a  commission 
merchant  and  was  to  sell  them  for 
plaintiff  sutflciently  avers  ownership 
in  plaintiff.  Cincinnati,  etc.,  R.  Co. 
V.  Case.  122  Ind.  310,  23  NE  797.  (3) 
A  complaint  which  avers  that  the 
property  was  purchased  from  the 
consignor  by  plaintiffs,  that  the  con- 
signor delivered  it  to  the  carrier, 
and  that  the  carrier  executed  a  bill 
of  lading  to  plaintiff  sufficiently 
shows  that  plaintiffs  are  the  own- 
ers of  the  property.  Ohio,  etc.,  R. 
Co.  v.  Tohe,  61  Ind.  181,  19  AmR  727. 
(4)  In  an'  action  by  a  consignee 
against  the  carrier  to  recover  for 
damage  to  goods  in  transit,  the  gen- 
eral allegation  that  the  consignee 
had  purchased  the  goods  from  the 
consignor  and  was  the  owner  thereof 
at  the  time  they  were  damaged  Is  a 
sufllelent  allegation  of  ownership. 
Texas  Cent.  R.  Co.  v.  Dorsey,  3  Tex. 
Clv.  A.  377,  70  SW  675.  (6)  In  an 
action  by  the  consignor  to  recover 
the  value  of  goods  delivered  to  a 
carrier  an  averment  that  defendant 
agreed  safely  to  carry  and  deliver 
to  consignee  certain  goods  Is  a  suf- 
llclent  averment  of  ownership  In  the 
consignor.  Zalk  v.  Great  Northern 
R.  Co.,  98  Minn.  65,  107  NW  814.  (6) 
A  complaint  by  a  consignor  against 
a  carrier  for  a  misdelivery,  averring 
that  a  carload  of  machinery  shipped 
on  a  specified  date  "was  then  and 
always  has  been  the  property  of  the 
plaintiff,  which  defendant  agreed  to 
tarry,"  shows  that  the  right  of  ac- 
tion Is  In  plaintiff.  Cleveland,  etc., 
R.  Co.  v.  PotU,  83  Ind.  A.  564,  71 
NE  685.  (7)  A  declaration  which  al- 
leges delivery  of  a  shipment  by 
plaintiff  to  be  delivered  to  himself 
as  consignee  Is  sufficient  averment 
of  ownership  or  interest  to  enable 
him  to  maintain  the  action.  Wil- 
llamsport  Hardwood  Lumber  Co.  v. 
Baltimore,  etc.,  R.  Co.,  71  W.  Va.  741, 
77  SE  833.  (8)  An  informal  com- 
plaint alleging  that  under  an  agree- 
ment plaintiff  who  was  both  the  con- 
signor and  the  consignee,  shipped 
cattle  which  arrived  In  an  emaciated 
condition,  "crippled,  injured,  and 
damaged  and  depreciated  tn  selling 
and  actual  market  value"  In  a  named 
sum,  sufficiently  alleged  ownership 
or  interest  and  damages  as  against 
a  general  demurrer.  Croff  v.  Great 
Northern  R.  Co.,  112  Minn.  14.  127 
NW  490. 

[b]  Avermeiits  heU  laroWoieat*— 

In  an  action  against  a  common  car- 
rier for  failure  to  deliver  freight, 
the  employment  of  no  other  aver- 
ment of  ownership  in  plaintiff  than 
the  word  "claims '  Is  not  sufficient 
on  demurrer.  Montgomeiy,  etc.  R. 
C^o.  v.  Eldmonda,  41  Ala.  667. 

80.  Mlntum  v.  Alexandre,  E  Fed. 
117;  Pennsylvania  Co.  v.  Clark,  t  Ind. 
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special"  is  vested  in  plaintiflf  or  else  that  he  is 
me  party  with  whom  the  eontraet  of  shipment 
was  made.** 

Aider  by  answer.  But  although  a  complaint  is 
defective  for  failure  to  allege  that  plaintiff  was  the 
owner  of  the  goods,  the  right  to  complain  of  such 
an  omission  hy  the  carrier  may  be  waived  by  an 
answer  which  positively  allies  ownership  of  the 
goods  in  plaintiflE.** 

Aider  by  finding  of  court.  A  failure  to  all^e 
that  plaintiff  was  the  owner  may  be  remedied  by  a 
findii^  of  the  court  to  that  effect." 

635]  b.  That  Defendant  Is  a  Oommon  Cuiier. 
It  must  also  be  allied  e^n^ssly  that  defendant  is 
a  common  carrier,^  or  facts  inust  be  stated  from 
which  the  law  will  infer  such  capacity,*"  otherwise 
defendant  cannot  be  held  liable  in  that  character."' 

Aider  by  verdict  or  pleadings.  It  would  seem, 
however,  that  after  verdict  no  objection  for  want 
of  such  all^ation  can  be  taken  if  the  proofs  elearly 


show  that  defendant  is  a  common  carrier.** 

Aider  by  answer.  An  answer  to  the  merits 
elearly  showing  that  defendant  is  a  common  car- 
rier will  cure  a  failure  of  the  eomplunt  expressly 
to  allege  the  fact.* 

Action  on  special  contract.  Of  course,  if  defend- 
ant is  not  sued  as  a  common  earner  but  on  a 
special  contract  of  shipment,  no  allegation  that 
defendant  is  a  comimon  carrier  is  necessary."" 

[$  636]  c.  Corporate  Ezistenee.  If  defendant  is 
a  corporation,  this  fact  should  appear  from  the 
pleading,'^  but  this  may  be  waived  by  averments  in 
the  answer.'^  Under  the  provisions  of  some  stat- 
utes, corporate  existence  may  be  shown  in  very 
general  language,  it  being  stilBcient  to  allege  the 
1<^I  conclusion  that  defendant  is  a  eorporation." 
At  common  law,  it  seems,  even  this  averment  is 
not  essential,  and  the  pleading  will  be  sufficient  if 
the  name  of  defraidant  as  set  out  therein  imports 
that  defendant  is  a  corporation.^ 


A.  146,  27  NB  686,  28  NE  208;  V.  S. 
Mall  Line  Co.  v.  Carrollton  Furniture 
MfBT.  Co.,  101  Ky.  65S,  42  SW  342.  19 
KyL  833;  Jenkins  v.  Picket,  9  Yerg. 
(Tenn.)  480. 

81.  Mintum  v.  Alexandre,  5  Fed. 
117;  Butler  v.  Pittsburgh,  etc..  R.  Co., 
18  ind.  A.  656,  46  NE  92;  Pennsyl- 
vania Co.  V.  Clark.  2  Ind.  A.  146.  27 
NE  588:  U.  S.  Mail  Line  Co.  v.  Car- 
rollton Furniture  Mfg.  Co..  101  Ky. 
658.  42  8W  342,  19  KyL  833:  Jenklna 
V.  Picket,  9  TersT-  (Tenn.)  480. 

88.  Cincinnati,  etc..  R.  Co.  v. 
Case,  122  Ind.  310,  23  NE  797:  U.  S. 
iSfitl  Line  Co.  v.  Carrollton  Furni- 
ture Wg.  Co..  101  Ky.  658,  42  SW 
343,  19  KyL.  833:  Atchison,  etc..  R. 
Co.  V.  Dawson,  (Tex.  Civ.  A.)  80  SW 

[a]  ■nJBelMun'  of  avemiMit  of 
OMrtnct  with  phlntlg^'  Although  a 
contract  for  carriage  Is  made  fn  the 
consignee's  name,  a  complaint  In  an 
action  by  the  consignor  which  alleges 
a  shipment  by  plaintiff  to  the  con- 
signee of  cattle  to  be  sold  by  the 
consignee  for  plalptlfT.  and  that  the 
contract  was  signed  not  by  the  rt>n- 
slgnee,  but  by  the  consignor,  suffl- 
ciently  shows  that  the  contract  was 
made  between  the  carrier  and  plain- 
tiff. Cincinnati,  etc.,  tt.  Co.  v.  Case, 
122  Ind.  SIO,  23  NB  797. 

fb]  BvideBO*  to  mwtsln  eom- 
puunt.^ — In  an  action  by  "E.  F.  Daw- 
son" for  damages  to  a.  shipment  of 
cattle,  evidence  of  a  shipment  by 
"Dawson  &  Co."  Is  Insumclent  to 
show  ownerebrip.  Atchison,  etc.,  R. 
Co.  v.  Dawson,  (T.ex.  Civ.  A.)  90  SW 
6S. 

88.  Denver,  etc..  R.  Co.  v.  Cahlll. 
8  Colo.  A.  ISS,  45  1?  286. 

84.  U.  S.  Hall  Line  Co.  v.  Carroll- 
ton Furniture  Mfg.  Co.,  101  Ky.  668. 
43  SW  342,  19  KyL  838. 

8B.  TT.  S. — Seller  v.  The  Pacific, 
21  F.  Caa.  No.  12,844,  Deady  17,  1 
Or.  408. 

Ala. — Louisville,  etc.,  R.  Co.  v. 
Gerson,  102  Ala.  400.  14  S  873;  Jones 
V.  Pitcher.  8  Stew.  &  P.  135,  24  AmD 
716. 

Mich. — Lake  Shore,  etc.,  R.  Co.  v. 
Perkins,  25  Mich.  329.  12  AmR  275. 

Mo, — ^Kaln  V.  Kansas  City,  etc.,  R. 
Co..  29  Mo.  A.  53. 

N.  T. — Bristol  V.  Rensselaer,  etc., 
R.  Co.,  9  Barb.  168. 

But  see  Mershon  t.  Hobensaok,  22 
N.  J.  L.  372  [aff  28  N.  J.  L.  5801 
(which  contains  a  dictum  to  the  ef- 
fect that  in  assumpsit  U  Is  not  nec- 
essary to  commence  with  an  Induce- 
ment that  defendants  are  common 
carriers). 

[al  AvexueBt  held  snflloleiit.^ — 
An  allegation  that  defendant  was  in 
possession  as  a  common  carrier  has 
been  held  to  be  aufflclent,  and  not  an 
averment  of  a  le^al  conclusion.  Rus- 
Bell  Grain  Co.  v.  Wabash  R.  Co..  114 
Mo.  A,  488.  89  SW  908. 

[b]  Vzoof,!— Under  a  declaration 
in  a  case  which  avers  that  defendant 


is  a  carrier  of  goods  and  chattels  for 
hire,  etc.,  and  alleges  as  a  cause  of 
action  the  violation  by  It  of  the  duty 
of  such  carrier  In  the  transportation 
of  live  stock  for  plaintiff,  proof  that 
the  company  possesses  the  character 
of  carrier  of  live  stock  is  essential. 
lAke  Shore,  etc.,  R.  Co.  v.  Perkins, 
25  Mich.  329,  12  AmR  276. 

86.  Colo. — Denver,  etc.,  R.  Co.  v. 
Cahlll.  8  Colo.  A.  168.  45  P  285. 

HI. — Toledo,  etc.,  R.  Co.  v.  Roberts. 
71  111.  640. 

Ind. — Pennsylvania  Co.  v.  Clark,  2 
Ind.  A.  146,  27  NB  686,  28  NE  208, 

Mo.— Flcklln  V.  Wabash  R.  Co..  117 
Mo.  A.  211,  98  SW  861;  Kaln  v.  Kan- 
sas City,  etc.,  R.  Co..  29  Mo.  A.  S8. 

S.  C. — Dunbar  v.  Port  Royal,  etc., 
R.  Co.,  36  S.  C.  110,  15  SB  857.  21 
AmSR  860. 

Va. — Southern  Express  Co.  v.  Mc- 
Veigh, 20  Gratt.  (61  Va.)  284. 

w.  Va. — ^Baltimore,  etc.,  R.  Co.  v. 
Morehead,  6  W.  Va.  293. 

[a]  AvcmiMits  heU  niflolent^ 
(1)  An  averment  that  defendant  Is 
a  corporation  created  by  the  laws  of 
the  state,  and  engaged  in  operating 
a  railroad  and  carrying  goods  and 
merchandise  in  cars  furnished  by  it- 
self on  Its  own  and  other  roads  Is 
equivalent  to  a  specific  averment  that 
defendant  is  a  common  carrier,  rail- 
road corporations  being  by  the  laws 
of  the  state  common  carriers.  To- 
ledo, etc.,  R.  Co.  v.  Roberts,  71  111. 
640.  To  same  effect  Denver,  etc.,  R. 
Co.  V.  Cahlll.  8  Colo.  A.  158,  45  P 
286;  Pennsylvania  Co.  v,  Clark,  2  Ind. 
A.  146,  27  NB  686;  Dunbar  v.  Port 
Royal,  etc.,  R.  Co.,  36  S.  C.  110.  15 
SE  857,  31  AmSR  860.  (2)  An  alle- 
gation that  "the  defendant,  before 
and  at  the  time  of  the  committing 
of  the  grievances  hereinafter  men- 
tioned," was  the  owner  and  proprie- 
tor "of  a  certain  railroad,  to-wlt.  the 
Baltimore  and  Ohio  railroad,  and  of 
certain  carriages  used  by  It  for  the 
carriage  and  conveyance  of  goods 
and  chattels  in,  upon,  and  along  aald 
railway  from  a  certain  place,  to-wit, 
Parkersburg,  Wood  county,  West  Vir- 
ginia, for  hire  and  reward  to  it  the 
defendant,  in  that  behnlf,"  is  a  suf- 
ficient allegation  that  defendant  is  a 
common  carrjer,  since  It  Is  the  defi- 
nition of  a  common  carrier.  Balti- 
more, etc.,  R.  Co.  V,  Morehead,  6  W, 
Va.  293.  (3)  Where  a  petition  al- 
leges that  plaintiff  caused  to  be  de- 
livered to  defendant,  a  common  car- 
rier, certain  wheat  to  be  carried  over 
Its  own  road  to  E  and  thence  "to  be 
forwarded"  by  defendant  to  nlaintlft 
at  L.  and  that  defendant  received  the 
wheat  for  carriage  and  delivery,  but 
failed  to  deliver  the  same  In  good 
order,  the  words  "to  be  forwarded" 
will  be  held  to  Import  a  contract  of 
carriage  of  the  wheat  by  defendant 
as  a  common  carrier  from  E  to  L, 
and  a  delivery  to  plaintiff.  Davis  v, 
Jacksonville  Southeastern  Line,  186 
Mo.  69,  28  SW  965. 


87.  Bristol  V.  Rensselaer,  etc.,  R. 
Co..  9  Barb.  (N.  Y.)  158. 

88.  Kain  v.  Kansas  City,  etc.,  R. 
Co.,  29  Mo.  A.  63;  Posxl  v,  Shlpton. 
8  A.  &  E.  963,  86  BCL  931,  112  Re- 
print 1106. 

89.  Ficklln  v.  Wabash  R  Co.,  117 
Mo.  A.  211,  98  SW  861. 

90.  Dunbar  v.  Port  Royal,  etc,  R. 
C6..  36  S.  C.  110,  15  SE  357,  il  AmSR 
860. 

91.  Denver,  etc.,  R,  Co.  v.  Cahlll, 
8  Colo.  A.  158.  45  P  285;  Woolf  V. 
City  Steam-Boat  Co.,  7  0.  B.  103.  62 
ECL  103,  137  Reprint  42.  See  gener- 
ally Corporations. 

M.  Denver,  etc.,  R.  Co.  v.  Cahlll, 
8  Colo.  A.  158  (where  the  answer 
positively  alleged  the  Incorporation 
of  defendant). 

93.  See  statutory  provisions. 

[a]  XnsnSeleut  alMgatlcw.F— (1)  A 
description  of  defendant  as  the 
"Missouri  and  Pacific  Railway  Com- 
pany," giving  Ute  name  of  the  presl- 
aent  does  not  raise  the  presumption 
that  it  was  an  Incorporated  com- 
panv  and  the  petition  Is  Insufficient 
in  this  respect.  Missouri  Pac.  R.  Co. 
V.  Douglas.  2  Tex.  A.  Civ.  Cas.  5  28, 
(2)  In  an  action  under  a  statute 
which  provides  that  the  owner  of  a 
slave  may  recover  twice  the  value 
of  the  Slave  from  a  railroad  com- 
pany "in  this  state"  which  shall 
transport  such  slave  over  Its  road 
without  the  owner's  permission,  the 
petition  was  held  fatally  defective 
for  not  averring  that  defendant  was 
a  railroad  corporation,  and  also  for 
failure  to  aver  that  It  was  a  railroad 
corporation  from  Missouri.  McCIure 
v.  Pacific  R.  Co.,  35  Mo.  189:  Wel- 
ton  V.  Pacific  R.  Co..  34  Mo.  858. 

94.  Adams  Express  Co.  v,  Harris, 
120  Ind.  78.  21  NE  340,  16  AijiSR  315, 
7  LRA  214-  Savers  v.  Crawford«vllle 
First  Nat.  Bank.  89  Ind.  230;  Indian- 
apolis Sun  Co.  V.  Horrell,  53  Ind. 
527;  Adams  Express  Co.  v.  Hill.  43 
Ind,  167;  Williams  v.  Baltimore,  etc., 
R.  Co.,  9  W.  Va.  33;  Woolf  v.  City 
Steam-Boat  Co.,  7  C.  B.  103.  62  ECL 
103.  137  Reprint  42. 

[a]  What  dwoTlptloii  Imports  in- 
ootporatlon. — (1)  In  assumpsit  the 
declaration  commenced  thus.  "The 
plaintiff  complains  of  the  'City 
Steatn-Boat  Company.' "  On  special 
demurrer,  assigning'  for  causes  that 
It  did  not  appear  whether  defendants 
were  sued  as  a  corporation  or  a  com- 
pany completely  registered,  or  by 
what  act  of  parliament  they  were 
entitled  to  be  sued  by  the  name  of 
the  company,  the  court  said:  'There 
Is  no  positive  rule  that  I  am  aware 
of.  which  requires  such  a  mode  of 
description  as  the  defendants*  coun- 
sel insists  upon  In  this  case:  nor  la 
the  description  which  Is  given  at  all 
out  of  the  usual  form:  it  Impliedly 
amounts  to  an  allegation  that  the 
defendants  are  a  corporate  body." 
Woolf  V.  City  Steam-Boat  Co..  7  C. 
B-  103,  104,  62  ECU  US,  187  Reprint 
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[$  537]  d.  Delivery  to  Caxrier.  The  declaration 
or  complaint  must  allege  a  delivery  to  the  carrier, 
or  it  will  be  bad  on  genera)  demurrer  for  failure 
to  state  a  cause  of  action,^^  but  a  general  averment 
to  this  effect  will  be  sufficient.'" 

538]  e.  Acceptance  by  Carrier.  It  should  be 
alleged  that  defendant  accepted  or  undertook  to 
carry  the  goods  so  delivered  to  it,"  as  a  common 
earner  for  hire.**  But  probably  in  an  action  on  the 
case  it  is  not  essential  to  allege  that  the  transporta- 
tion was  for  compensation,  it  being  sufficient  per- 
haps to  all^  the  receipt  of '  the  goods  and  the 


negligence  resulting  in  loss  or  damage.*" 

As  warebouseman.  Where  it  is  sought  to  charge 
defendant  with  breach  of  duty  as  warehouseman,  it 
is  not  necessary  to  show  a  special  chaise  for  such 
duty;^  but  an  allegation  that  defendant  undertook 
to  transport  the  goods  back  to  the  shipper  on  fail- 
ure of  the  consignee  to  accept  will  not  show  lia- 
bility as  warehouseman  but  as  common  carrier.^ 

539]  f.  Time  of  Delivery  and  Acceptance.  It 
is  usual^  and  probably  necessary  to  allege,  at  least 
in  general  terms,  the  time  when  the  property  was 
delivered  to  defradant  for  tran^aort»tion.* 


42.  (2)  An  aUeRatlon  In  a  complaint 
that  defendant  is  a  common  carrier, 
doing  business  under  the  style  and 
Arm  name  of  the  "Adams  Express 
Company,"  Implies  that  defendant  is 
a  corporation,  and  not  a  company. 
Adams  Express  Co.  v.  HIU.  43  Ind. 
167. 

9B.  Ala. — Jordan  v.  Hazard,  10 
Ala.  321:  SommervlUe  v.  Merrill,  I 
Port  107. 

Conn. — Lans  v.  Brady,  78  Conn,  707, 
49  A  199:  New  Enifrland  MfK.  Co.  v. 
Starin,  60  Conn.  369.  22  A  9B3. 

111. — Chicago,  etc.,  R.  Co,  v.  Grimes, 
71  111.  A.  897. 

Tex. — Martin  v.  Ft.  Worth,  etc..  R. 
Co..  3  Tex.  Civ.  A.  656,  22  SW  1007. 

Eng. — Max  v.  Roberta,  12  Bast  89, 
104  Reprint  86. 

[a]  Av*rm«tit  liuralILol«it.«— 
A  petition  which  alleges  that  cotton 
was  delivered  to  defendant  on  Us 
platform,  that  defendant's  custom  at 
that  place  was  to  receive  freight  for 
shipment  on  Its  platform,  and  that 
relying  on  this  custom  plaintiff  so 
delivered  the  cotton  without  demand- 
ing or  receiving  a  receipt  or  bill  of 
lading  therefor,  charges  defendant 
with  the  liability  of  warehouseman 
and  not  of  a  common  carrier,  since 
by  Rev.  St.  arts  277-283,  the  liabil- 
ity of  a  common  carrier  for  freight 
does  not  attach  until  a  receipt  or 
bin  of  lading  therefor  has  been  elven. 
Missouri  Pac.  R,  Co.  v.  r>ouglas,  2 
Tex.  A,  Civ.  Cas.  S  28. 

9S.  Bu  r  1 1  ngam  e  v.  Adams  Ex- 
press Co..  171  Fed.  902;  Kansas  City, 
etc.,  R.  Co.  V.  Spann,  145  Ala.  679, 
40  S  83:  Charleston,  etc.,  R.  Co.  v. 
Duckworth,  7  Ga.  A.  860,  66  SB  1018; 
Chicago,  etc.,  R.  Co.  v.  Grimes,  71 
111.  A.  397. 

[al  Avarm«ats  iMld  snlDolent. — 
<1)  In  an  action  against  a  carrier 
for  the  loss  of  freight  at  the  place 
of  delivery  to  the  carrier,  a  petition 
alleging  that  plaintiff  delivered  to 
defendant  the  freight  for  transporta- 
tion sufficiently  averred  the  contract 
of  shipment  without  alleging  its 
terms  or  attaching  a  copy  thereof 
to  the  petition.  Charleston,  etc..  R. 
Co.  V.  Duckworth,  7  Ga.  A.  350,  66 
SE  1018.  (2)  A  complaint  in  an  ac- 
tion against  a  carrier  of  live  stock 
for  alleged  Injuries  to  nlalntlfCa  live 
stock  whffh  alleges  In  the  alternative 
that  defendant  or  Its  servant  or 
agent  received  the  live  stock  without 
averring  that  such  servant  or 
agent  -in  receiving  the  live  stock 
was  acting  for  defendant  within  the 
scope  of  his  employment  is  good  on 
demurrer.  St.  Louis,  etc.,  R,  Co.  v. 
Cavender,  170  Ala.  601.  54  S  54.  (3) 
Where  various  counts  in  a  declara- 
tion against  an  express  company  al- 
leged delivery  of  the  goods  to 
defendant  for  transportation  at  dif- 
ferent places,  there  was  no  other 
ambiguity  or  uncertainty  than  is  per- 
missible und^  a  videlicet,  so  that 
proof  of  delivery  at  either  of  the 
places  named  would  be  sufficient. 
Burllngame  v.  Adams  Elxpresa  Co., 
171  Fed.  902. 

[hi  Allvgatlon  of  AcllTMr  anA 
Ion  held  ivfllolAiit.^ — A  petition  In  an 
action  against  a  common  carrier  for 
loss  of  property  received  for  carriage 
wh  Irh  alleges  delivery  and  loss  Is 
numclent.  HcPadden  v.  Missouri 
Pac.  R.  Co..  92  Mo.  343,  4  8W  689,  1 
AmSR  721. 


[c]  Avemunt  of  OMwmrr  to  ear- 
lier aa  ■noli  k*U  sidBoi«it> — ^A  com- 
plaint against  a  railroad  for  the  loss 
of  a  box  alleging  that  the  box  was 
delivered  to  defendant  "to  be  carried 
by  It  as  a  common  carrier  of  freight" 
sufficiently  alleges  that  the  box  was 
delivered  to  defendant  as  a  common 
carrier.  Kansas  City,  etc.,  R.  Co.  v. 
Spann.  146  Ala.  679.  40  S  83. 

[d]  Flaoa  whar*  propurty  r«o«lved 
or  uaohargsd. — It  is  not  necessary 
to  state  where  the  property  was  re- 
ceived or  discharged.  It  being  suffi- 
cient if  the  relatlon»iip  between  the 
carrier  and  the  owner  of  the  prop- 
erty Is  stated  and  proved.  Chicago, 
etc..  R.  Co.  V.  Grimes,  71  III.  A.  897. 
And  see  Chesapeake,  etc..  R.  Co.  v. 
Stock.  104  Va.  97.  51  SB  161  <recos- 
nlzlng  this  rule). 

97.  Ala. — SommervlUe  v.  Merrill. 
1  Port.  107. 

Fla. — Seaboard  Air  Line  R.  Co.  v. 
Rentz,  60  Fla.  429,  54  S  13. 

Ind. — Adams  Express  Co.  v.  Harris, 
120  Ind.  78,  21  NE  340.  16  AmSR  316, 
7  LRA  214. 

Mo, — Davis  v.  Jacksonville  South- 
eastern Line,  126  Mo.  69,  28  SW  966. 

N.  Y. — Bristol  v.  Rensselaer,  etc., 
R.  Co..  9  Barb.  158. 

8.  C. — Smith  V.  King's  Mountain 
R.  Co.,  3  S.  C.  58. 

W.  Va. — Williams  v.  Baltimore. 
etCy  R.  Co.,  9  W.  Va-  33. 

Eng. — Butt  V.  Great  Western  R. 
Co.,  11  C.  B.  140,  73  ECL  140,  138 
Reprint  424;  Max  v.  Roberts,  12  East 
89,  104  Reprint  36. 

[a]  Avermaiit  bald  iaaulltoleiit. — 
In  an  action  against  a  carrier,  an 
allegation  in  the  declaration  that  de- 
fendant negligently  and  carelessly 
failed  and  refused  to  transport  and 
deliver  cars  loaded  by  plaintiff  with 
reasonable  promptness  and  dispatch 
after  they  were  loaded  by  plaintiff 
and  delivered  to  the  carrier  to  be 
transported,  by  reason  whereof  plain- 
tiff suffered  loss.  Is  not  equivalent 
to  an  allegation  that  the  freight  was 
actepted  by  the  carrier  for  tranw- 
portatlon.  Seaboard  Air  Line  R.  Co. 
V.  Rentz.  60  Fla.  429.  54  S  13. 

98.  Southern  R.  Co.  v.  Proctor,  3 
Ala.  A.  413,  57  S  613;  Bristol  v.  Rens- 
selaer, etc..  R.  Co.,  9  Barb.  <N.  T.) 
168. 

[a]  Xnle  applied  to  a  complaint 
against  defendant  who  undertook  to 
carry  live  stock  for  hire.  Southern 
R.  Co.  V.  Proctor,  3  Ala.  A.  413.  67 
S  B13. 

99.  Hall  V.  Cheney,  36  N.  H.  26. 
1.    White  V.  Humphery,  11  Q.  B. 

43,  63  ECL  43,  116  Reprint  391.  See 
also  Porter  v.  Chicago,  etc.,  R.  Co., 
20  Iowa  73;  Aronson  v.  Cleveland, 
etc..  R.  Co.,  70  Pa.  68  (both  recog- 
nizing the  rule). 

9.  Aronson  v.  Cleveland,  etc.,  R. 
Co.,  70  Pa.  68. 

[a]  Thnji  where  the  allegations  of 
the  petition  charge  defendant  as 
warehouseman.  It  Is  error  to  Instruct 
with  reference  to  his  liability  as 
common  carrier.  Porter  v.  Chicago, 
etc.,  R.  Co.,  20  Iowa  73. 

3.  Ga. — Central  R.  Co.  v.  Pickett, 
87  Ga.  734.  13  SB  750:  Southwestern 
R.  Co.  v.  Bryant.  67  Ga.  212. 

Ind. — Adams  Express  Co.  v.  Harris. 
120  Ind.  73,  21  NE  340,  16  AmSR 
315.  7  LRA  214:  Ohio,  etc.,  R.  Co.  v. 
Nickless.  73  Ind.  382:  U.  S.  Express 
Co.  V.  Keefer,  69  Ind.  263;  Adama 


Express  Co.  v.  Hill,  48  Ind.  157; 
Baltimore,  etc.,  R.  Co.  v.  McWhinney. 
86  Ind.  486. 

Me.— Wltzler  v.  Collins.  70  Me.  290. 
35  AmR  327. 

Mich. — Great  Western  R.  Co.  v. 
Hawkins.  18  Mich.  427. 

Mo. — Davis  v.  Jacksonville  South- 
eastern Line,  126  Mo.  69,  28  SW  965. 

N.  T. — Rosebrooks  v.  Dlnsmore.  4 
Abb.  Dec.  118.  1  Transcr.  A.  265.  5 
AbbPrNS  59,  36  HowPr  138;  Golden 
v.  Romer,  20  Hun  438;  Hempstead  v. 
New  Tork  Cent.  R.  Co..  2S  Barb. 
485;  Bates  v.  Reynolds,  20  N.  T. 
Super.  685. 

Oh. — Great  Western  Despatch 
South  Shore.  Line  v.  Glenny,  41  Oh. 
St.  166. 

S.  C. — Dunbar  v.  Port  Royal,  •tc. 
R.  Co..  19  S.  C.  601. 

Tex. — Missouri  Pac.  R.  Co.  v. 
Creath.  8  Tex.  A.  Civ.  Caa.  J  88. 

W.  Va. — ^Williams  v.  Baltimore, 
etc..  R.  Co.,  9  W.  Va.  33. 

Wis. — Lawrence  v.  Milwaukee,  etc., 
R.  Co.,  84  Wis.  427,  54  NW  797. 

Eng. — Oatllffe  v.  Bourne,  4  Blng. 
N.  Caa.  814,  33  ECL  729.  132  Reprint 
809;  Butt  v.  Great  Western  R.  Co., 
11  C.  B.  140.  73  ECL  140,  138  Re- 
print 424. 

[a]  Ttme  mn»t  be  proved  mm  al- 
leg'M^-In  assumpsit  against  a  car- 
rier for  loss  of  goods,  evidence  of 
loss  of  goods  shipped  or  delivered  at 
any  other  time  than  that  alleged  In 
the  writ  Is  inadmissible.  Wltzler  v. 
Collins.  70  Me.  290.  36  AmR  327. 

[b]  Immaterial  vaxlano** — The 
complaint  alleged  that  about  Dec.  11. 
1889,  defendant  contracted  to  carry 
certain  logs  immediately,  but  did  not 
do  so  until  four  weeks  later,  and 
that  by  reason  thereof  plaintiff  waa 
Injured.  It  appeared  that  plaintiff 
commenced  to  haul  the  logs  to  the 
railroad  atK>ut  Jan.  3,  1S90.  and  be- 
cause .  defendant  was  not  ready  to 
receive  them  on  the  cum  w,is  obliged 
to  pile  them  on  skidways  at  extra 
expense;  that  defendant  commenced 
to  transport  the  logs  on  January  29, 
and  completed  the  shipment  on  April 
22;  that  plaintiff  had  finished  haul- 
ing on  March  22.  and  from  that  time 
to  April  22  was  compelled  to  employ 
men  and  teams  to  load  the  logs 
which  had  been  skidded  and  piled 
before  the  shipment  commenced.  It 
was  held  that  the  variance  between 
this  evidence  and  the  complaint  was 
immaterial,  and  that  plaintiff  was 
not  limited  in  his  recovery  to  dam- 
ages suffered  during  the  four  weeks 
after  December  11.  Lawrence  v, 
Milwaukee,  etc.,  R.  Co..  84  Wis.  427. 
54  NW  797. 

4.  Dunbar  v.  Port  Royal,  etc.,  R. 
Co.,  18  S.  C.  601:  Missouri  Pac.  R. 
Co.  V.  Creath,  8  Tex.  A.  Cfv.  Cas.  I 
83. 

[a]    SuSdnit  allaffatloii  of  tlme.^ 

In  an  aotlon  for  the  recovery  of 
eighty-six  barrels  of  commercial  fer- 
tilizers shipped  over  defendant's  road 
but  not  delivered,  the  complaint  set 
out  the  shipment  of  two  Invoices, 
aggregating  two  hundred  and  forty 
barrels  of  chemicals,  on  Febr.  4  and 
Febr.  13,  1879.  from  Port  Royal  to 
Allendale,  and  seven  invoices  at 
stated  dates  from  February  to  May, 
1879.  of  two  hundred  and  flfty-sfx 
barrels  of  dissolved  bone,  from  Au- 
gusta to  Allendale,  out  of  which 
shipments  twenty  barrels  of  chem- 
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540]  g.  Oonsidflrmtion  tm  Oairiace.  ActionB 
ex  oontraeta.  In  actions  ez  contractu  for  loas  of 
goods,  it  will  be  sufficient  to  allege  generally  that 
the  conveyance  of  the  goods  was  in  consideration 
of  a  reward  to  be  paid,  without  specifying  what 
the  reward  was."  Nor  is  it  essential  to  all^  pay- 
ment or  tender  of  the  freight"  since  prepayment  is 
not  essential  unless  demanded.^  But  if  the  founda- 
tion of  the  action  is  refusal  of  the  carrier  to  deliver 
at  the  end  of  the  transportation,  there  should  be 
an  averment  of  payment  or  tender  of  freight 
eha^^  in  order  to  discharge  the  carrier's  lien,^ 
unless  it  appears  that  plaintifiE's  claim  for  dam- 
ages was  sufficient  to  offset  defendant's  claim  for 
freight.* 

In  acUmu  «x  delicto  for  injury  to  goods  it  has 
been  held  unneeessory  to  allcee  that  any  considera- 
tion was  paid  or  was  agreed  to  be  pud;"*  and  it 


would  seem  that  such  allegation  would  not  only  be 
unnecessary,  but  improper.^^ 

[(  541]  h.  Description  of  Property.  In  an  action 
for  loss  or  injury  the  property  shipped  must  be 
described."  But  unless  an  action  against  the  car- 
rier is  founded  on  a  bill  of  lading  or  some  special 
executory  contraot,  no  great  particularity  in  de- 
scribing the  property  is  required.**  Certainty  of 
description  to  a  common  intent  will  be  sufficient.*^* 
If  the  goods  are  shipped  under  a  bill  of  lading,  it 
ia  not  necessary  to  describe  them  more  particularly 
than  they  are  described  in  that  instrument." 

[$  542]  i.  Oonditim  of  Property.  In  an  action 
for  injury  during  transportation  to  property 
shipped  it  is  not  necessary  that  the  petition  should 
expressly  allege  the  good  condition  of  the  property 
at  the  time  of  its  shipment.'* 

543]  j.  DeBcripCion  of  TeiminL    Where  the 


icals  and  slxty-slx  barrels  of  dis- 
Holved  bone  had  not  been  delivered 
to  the  consignee,  but  that  plainttftH 
"do  not  know  on  what  day  or  days 
the  eighty-six  barrels  of  fertllliers 
alleged  to  have  been  lost,  were  re- 
ceived by  the  defendants  for  ship- 
ment." It  was  held  that  a  motion 
to  require  plalntitts  to  make  their 
i-omplalnt  more  definite  and  certain 
by  stating  "on  what  day  or  days  the 
fertilizers  alleged  to  have  been  lost" 
were  received  was  properly  refused. 
Dunbar  v.  Port  Royal,  etc.,  R.  Co.,  19 
S.  C.  601. 

5.  Demlnv  v.  Grand  Trunk  R.  Co.. 
48  N.  H.  456.  2  AmR  267;  Carter  v. 
Graves,  9  Terg.  <Tenn.)  44*;  Thomp- 
son v.  San  Antonio,  etc..  R.  Co.,  11 
Tex.  Civ.  A.  145.  32  SW  427;  Dalston 
V,  Janson.  1  Ld.  Raym.  S^.  91  Re- 
print 9S4.  See  also  Ferguson  v.  Cap- 
peau,  6  Harr.  &  J.  (Md.)  394;  Bristol 
V.  Rensselaer,  etc.,  R.  Co.,  9  Barb. 
fN.  T.)  158:  Moore  v.  Wilson,  1  T. 
R.  S69.  99  Reprint  1306  (all  recog- 
nizing the  rule). 

O.  EvansvUle.  ett..  R.  Co.  v.  Keltb. 
8  Ind.  A.  57.  35  NG  296;  Ferguson 
v.  Cappeau,  6  Harr.  &  J.  <Md.>  394; 
Jarrett  v.  Great  Northern  R.  Co.,  74 
Minn.  477,  77  NW  304;  Waterman  v. 
Vermont  Cent.  R.  Co.,  26  Vt.  707. 

7.  BvansviUe,  etc.,  R.  Co.  v.  Ketth. 
8  Tnd.  A.  57,  35  N£  296. 

8.  Jeffersonville,  etc.,  R.  Co.  v. 
Gent.  3S  Ind.  S9. 

9.  Miami  Powder  Co.  v.  Port 
Royal,  etc,  R.  Co.,  38  S.  C.  78,  1« 
SE  339,  21  LRA  123.  47  8.  C.  324,  25 
SB  153,  68  AmSR  880;  Ewart  v.  Kerr, 
27  S.  C.  L.  141,  24  S.  C.  L.  203.  See 
Infra  ;  706. 

10.  Hall  V.  Cheney.  36  N.  H.  26. 

11.  Whlttenton  Mfg.  Co.  v.  Mem- 
phis, etc..  Packet  Co.,  21  Fed.  896; 
Smith  V.  Seward,  3  Pa.  342;  Baylis 
V.  Llntott,  L.  R.  8  C.  P.  »45:  Cor- 
bett  V.  Packlngton,  6  B.  ft  C.  2«8,  18 
ECL.  ISl.  108  Reprint  451. 

13.  Nathan  v.  Lamb,  fGa.  A.)  88 
SE  794;  and  cases  infra  this  section. 

13.  Ala. — Kansas  City,  etc.,  R.  Co. 
V.  Spann,  146  Ala.  879.  40  S  83. 

Cal. — Zeigler  v.  Wells,  28  Cal.  263. 

III. — Atchison,  etc.,  R.  Co.  v.  Goetz, 
etc..  Mfg.  Co.,  51  111.  A.  161. 

Iowa. — Independence  Mills  Co.  v. 
Burlington,  etc..  R.  Co.,  72  Iowa  536, 
34  NW  320.  2  AmSR  258. 

N.  H. — Demtng  v.  Grand  Trunk  R, 
Co..  48  N.  H.  455.  2  AmR  267. 

S.  C. — Hill  v.  Georgia,  etc.,  R.  Co., 
43  S.  C.  461,  21  SE  337. 

Tex. — Paciflc  Express  Co.  v.  Need- 
ham,  37  Tex.  Civ.  A.  12»,  83  SW  22. 

Wis. — Martin  v.  American  Express 
Co.,  19  Wis.  836. 

Sal  DMorlptlon  of  draft  or  bonds. 
1)  In  an  action  against  a  carrier 
for  not  complying  with  a  contract 
to  carry  and  tfeUTer  a  draft,  the 
complaint  alleged  that  It  was  signed 
"John  Q.  Jackson;"  the  proof  showed 
that  It  was  signed  "John  Q.  Jackson, 
Agent."  It  was  held  an  immaterial 
variance.  Zelgler  v.  Wells,  28  Cal. 
393.  (2>  Where  state  bonds  In- 
trusted to  an  express  company  are 


lost  through  its  negligence,  the 
owner  may  recover  their  value  with- 
out stating  in  the  complaint,  or  fur- 
nishing to  the  company  as  a  condi- 
tion precedent,  the  numbers  or  dates 
of  the  bonds,  where  there  is  no  rule 
of  the  company  requiring  it.  Mar- 
tin V.  American  Express  Co.,  19  Wis. 
386. 

[b'i    Descrlptlott  of  aaimals. — (1) 

In  an  action  for  damages  for  cattle 
killed  and  Injured  during  shipment, 
an  allegation  that  Ave  hundred  head, 
worth  sixteen  dollars  each,  were 
killed,  and  six  hundred  and  twenty 
others  were  Injured  "to  the  extent  of 
S6  or  97  each,"  is  sufllciently  spe- 
ciflc.  Mlsfourl  Pac.  R.  Co.  v,  Ed- 
wards, 78  Tex.  307.  14  SW  607.  (2) 
A  petition  against  carriers  for  In- 
Jury  to  a  live  stock  shipment,  de- 
scribing the  property  as  "499  head 
of  cattle  from  3  to  10  years  old," 
and  further  as  "said  live  stock"  suf- 
flciently  described  the  property.  Gal- 
veston, etc.,  R.  Co.  V.  Saunders,  (Tex. 
Civ.  A.)  141  SW  829,  (3)  The  peti- 
tion in  an  action  against  a  carrier 
for  loss  of  part  of  a  shipment  of 
cattle  having  alleged  that  the  cattle 
would  have  been  worth  fifteen  dol- 
lars per  head  if  properly  carried, 
the  cattle  consisting  of  cows,  year- 
lings, calves,  etc.,  was  sufflclent 
without  alleging  the  kind  or  class 
of  cattle  lost.  Texas,  etc..  R  Co. 
V.  Sherrod.  99  Tex.  882,  89  SW  956. 
(4)  A  petition  for  loss  of  a  mare 
alleged  that  at  the  destination  at  all 
times  during  the  month  of  shipment 
there  was  a  market  for  her,  that  she 
was  then  and  there  worth  in  the 
market  fifteen  hundred  dollars,  but 
that.  If  there  was  no  market  there, 
she  was  standard  bred,  a  speedy 
roadster,  well  developed  and  shapely, 
of  kind  and  gentle  disposition, 
healthy,  and  in  the  prime  of  life, 
and  that  on  account  of  these  and 
other  good  qualities  and  for  the  pur- 
poses for  which  she  could  be  used 
she  was  worth  fifteen  hundred  dol- 
lars. It  was  held  that  the  pleading 
was  sufnoiently  explicit  to  apprise 
the  carrier  with  reasonable  certainty 
of  the  character  of  evidence  to'  be 
tendered.  Galveston,  etc.,  R.  Co.  v. 
Powers,  64  Tex.  Civ.  A.  168.  117  SW 
459.  (5)  On  the  other  hand,  in  an 
action  for  loss  of  sheep  transported 
and  for  injury  to  others,  a  complaint 
alleging  that  all  the  sheep  were  of 
great  value,  and  that  plaintiff's  dam- 
age was  eight  hundred  and  fifty 
dollars,  without  anything  to  show 
the  value  of  those  lost  and  how 
much  the  others  not  lost  were  de- 
preciated In  value.  Is  not  sufUciently 
speclflc.  Gulf,  etc.,  R.  Co.  v.  WU- 
belm,  3  Tex.  A.  Civ.  Gas.  f  468. 

[c]  Xonaehold  article*. — The  pe- 
tition In  an  action  for  loss  of  prop- 
erty by  a  carrier  describing  some 
of  It  as  "one  chest  of  sliver,"  and 
other  articles  as  "one  punch  bowl, 
one  H.  P.  vase,  and  two  C.  G.  bowls,*' 
without  even  stating  the  material 
thereof,  Is  subject  to  special  excep- 
tions to  sufflclency  of  deicrlptlon. 


Galveston,  etc.,  R.  Co.  v,  Quilhot, 
(Tex.  Civ.  A.)  123  SW  200. 

[d]  PlotQTea.^ — In  an  action  for 
goods  lost,  allegations  that  the  lost 
box  contained  enlarged  pictures  of 
plaintiff's  dead  wife,  etc.,  which  could 
not  be  reproduced,  and  plaintiff's 
family  Bible  containing  the  family 
records  were  proper  as  descriptive 
of  the  articles  charged  to  have  been 
lost.  Missouri,  etc.,  R.  Co.  v.  De- 
ment, (Tex.  Civ.  A.)  115  SW  685. 

[  e  ]  Bananaa.— T  n  an  act  to  n  for 
damage  to  a  shipment  of  bananaa, 
where  the  petition  described  the 
property  only  as  "four  cars  of  ba- 
nanas loaded  in  cars  M.  K,  St  T.," 
giving  their  numbers,  such  allega- 
tion was  too  indefinite  aa  to  the 
number  of  bunches  or  the  value,  and 
open  to  special  exception.  Illinois 
Cent.  R.  Co.  v.  Freeman,  (Tex.  CSv. 
A.)  182  SW  369. 

rf]  Itenlztng  goods  lost. — ^Where 
It  Is  sought  to  recover  damages  from 
a  railroad  company  for  various  ar- 
ticles lost.  It  is  sufnciont  to  itemize 
in  the  complaint  the  articles  lost 
with  the  value  of  each  article  and 
the  aggregate  value  of  the  whole, 
and  then  to  allege  the  aggregate 
damage  to  the  whole,  without  speci- 
fying the  damage  to  each  article  sep- 
arately. Brown  v.  Adams,  t  Tex.  A. 
Civ.  CJas.  g  390. 

•  lei  Widght  of  goods. — In  assump< 
sit  against  a  carrier  where  the  dec- 
laration alleged  that  nlaintlffa  deliv- 
ered to  defendants  a  large  quantity 
of  wool,  to  wit,  seven  thousand,  eight 
hundred  and  thirty -seven  pounds, 
which  they  promised  to  transport, 
and  the  proof  was  of  a  less  quantity, 
it  was  held  that  there  was  no  vart- 
ance.  Deming  v.  Grand  Trunk  R. 
Co.,  48  N.  H.  465,  2  AmR  267. 

fhl  Defeotlvs  statement  cured  by 
verdlet.— In  an  action  against  a  car- 
rier for  wheat  destroyed,  where  the 
value  of  the  wheat  and  the  damage 
to  plaintiff  could  fairly  bo  inferred 
from  the  allegations  of  the  petliion. 
but  such  value  and  damage  were  not 
alleged  In  terms.  It  was  held  in  the 
absence  of  a  motion  for  a  more  xpe- 
ctflc  statement  that  the  petition  was 
sufncient  to  support  a  verdict  and 
Judgment  tor  nlafntiff.  Independence 
Mills  Co.  V.  Burlington,  etc.,  R.  Co- 
72  Iowa  635,  34  NW  320.  2  AmSR 
258. 

14.    See  cases  supra,  note  13. 
16.    Camden  v.  The  Georgia,  6  Mo. 
381. 

10.  Swiney  v.  American  Express 
Co.,  (Iowa)  115  NW  212,  216  (where 
it  was  said:  "On  the  contrary,  the 
practically  universal  holding  is  that 
the  essential  facts  necessary  to  make 
a  prima  facie  case  is  the  ownership 
of  the  property,  its  delivery  to  and 
acceptance  by  the  carrier  for  trans- 

?ortatlon,  and  loss  or  damage  suf- 
ered  thereby  in  transit.  Proof  of 
the  alleged  Injury  will  usually.  If 
not  always.  Involve  the  necessity  of 
showing  the  condition  of  the  prop- 
erty when  shipped,  not  because  the 
condition  at  uie^'^te  of  shlpmen* 
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proof  as  to  the  termini  of  the  transportation  varies 
materially  from  the  allegations  of  the  declaration 
in  that  regard,  such  variance  will  be  fatal  to  a 
recovery;"  but  a  merely  nominal  variance  is  harm- 
less,^^  and  the  defect  has  been  allowed  to  be  cured 
by  amendment  seasonably  requested.'** 

544]  k.  Negligence — (1)  Propriety  or  Neces- 
sity of  Pleading.  In  the  absence  of  contractual 
limitations  of  the  carrier's  common-law  liability  it 
is  not  necessary,  in  an  action  for  loss  or  injury  to  a 
shipment,  to  allege  negligence."  However,  it  is  not 
unusual  to  insert  in  a  declaration  averments  which 
affect  only  the  rule  of  care  and  negligence  which 
should  govern  the  case;^*  thus,  declarations  ally- 
ing defendaztts  to  be  common  carriers,  and  at  the 
same  time  averring  negligence  on  their  part,  in  the 
transportation  of  the  goods,  are  usual  and  well 
approved,  both  in  actions  of  tort^^  and  in  actions 
of  contract;^  and  in  such  cases  failure  to  prove 


the  allegations  of  negligence  is  no  variance,  and 
plaintiff  may  recover  without  such  proof,  provided 
the  evidence  shows  a  case  under  the  general  rule 
respecting  the  liability  of  carriers.'*  If  plaintiff 
actually  proves  the  allegations  of  negligence  he  may 
recover,  even  if  there  are  circumstances  limiting 
the  responsibility  of  the  carrier  below  the  common- 
law  rule.^  If,  by  reason  of  special  contractual 
provisions  limiting  the  carrier's  common-law  lia- 
bility, n^ligence  on  the  part  of  the  carrier  becomes 
an  essential  element  of  a  right  of  action  for  loss 
of,  or  injury  to,  the  goods  shipped,  it  is  of  course 
necessary  that  the  declaration  should  allege  negli- 
gence on  the  part  of  the  carrier.*" 

545]  (2)  How  Pleaded.  Where  negligence 
is,  or  must  be,  alleged,  it  is  sufQoient  to  state  gen- 
erally that  the  loss  or  injury  was  caused  by  defend- 
ant's negligence,  without  settii^  forth  the  facts 
constituting  the  negligence,"  although  there  is  some 


Ib  an  essential  element  of  the  rlffht 
of  action,  but  as  a  material  matter 
of  evidence  from  which  with  other 
facts  the  jury  may  find  whether  the 
property  sustained  any  Injury  or  loss 
en  route"). 

17.  Ga. — Rome  R.  Co.  v.  Sutllvan, 
25  Ga.  228. 

Ky. — Pennsylvania  Co.  v,  Mali,  6 
KyL  RfiO. 

Tenn. — Blast  Tennease.  ate,  R.  Co. 
v.  Hale,  85  Tenn.  68,  1  SW  820. 

Tex. — Texas,  etc,  R.  Co.  v.  Hamm, 
2  Tex.  A.  Civ.  Cas.  |  491. 

Gne. — Tucker  v.  OrackUn,  2  Stark. 
S8G,  S  ECL  466. 

[a]  XUutrattona^d)  Where  a 
declaration  in  assumpsit  alleiTfld  a 
contract  to  carry  merchandise  from 
Whlteohapel  to  Thornden,  and  the 
evidence  adduced  showed  Aldgate  to 
be  the  point  from  wfhich  the  goods 
were  to  be  carried.  It  was  held  a 
fatal  vBiTlance.  Tucker  v.  Cracklln, 
2  Stark.  385,  3  £}CL.  466.  (2)  The  con- 
tract declared  on  being  on  an  under- 
taking to  carry  from  Bufaula,  Ala., 
and  deliver  at  Albany.  Oa.,  and  that 
'  proved,  being  a  special  contract  to 
carry  from  Louisville,  Ky.,  to  Quit- 
man, Ga.,  via  Atlanta,  the  evidence 
doaa  not  support  the  deolaraitlon. 
The  two  contracts  are  different 
causes  of  action;  and  in  a  auU  on 
one  there  can  be  no  recovery  on  the 
other.  Central  R..  etc.,  Co.  v.  Tucker. 
79  Oa.  128,  4  8E  6. 

IB.  111. — MoCollom  V.  Indianapolis, 
etc.,  R.  Co.,  94  111.  634. 

Ky. — Irfiufaville,  etc.,  R.  Co.  v. 
WftOien,  49  SW  186.  28  KyL  82. 

Mo. — Caeb  v.  Wabash  R.  Co.,  81 
Ho.  A.  109. 

N.  D. — AuBk  V.  Oreat  Western  R. 
Oo^  10  N.  D.  21 B,  88  NW  719. 

Eng. — Woodward  v.  Booth,  7  B.  & 
C.  301,  14  ECL  140,  108  Reprint  736; 
BeckfOTd  V.  Crutwell,  6  C.  A  P.  242, 
24  ECL  646. 

[a]  Xamatwlal  TUlaiiee. — (1)  A 
petition  to  recov«r  damages  for  a 
violation  of  a  contract  to  carry 
safely  alleged  that  the  shipment  Was 
from  K  to  I,  when  tn  fact  the  con- 
tract read  "from  K  to  St.  L."  The 
epvtdence  showed  that  «ie  alleged  In- 
juries occurred  between  K  ana  St.  L. 
It  was  held  'tbart  the  variance  was 
Immaterial.  Cash  v.  Wabash  R.  Co., 
81  Mo.  A.  109.  <2)  Where  the  dec- 
laration In  the  catfe«ta>ted  that  plain- 
tiff delivered  a  trunk  to  defendant,  to 
be  put  Into  a  coach  at  Chesteij 
namely,  at,  etc..  and  safely  carried 
to  Shrewsbury,  and  thait  through  de- 
fendant's negligence  4t  was  lost,  and 
It  appeared  In  evidence  that  the 
trunk  was  delivered  to  defendant  at 
tbe  city  of  Chester,  i^ich  Is  a  county 
of  Itself,  separaite  from  the  oounityof 
Chester  at  large,  but  within  Its 
ambit,  It  was  held  that  this  was  not 
a  material  variance,  bU't  thait  the  dec- 
laraitlon  was  mipported  by  the  evi- 
dence, as  no  evidence  was  given  of 
the   eslstenoe    of   any    other  place 


called  Chester.  Woodward  v.  Booth, 
7  B.  &  C.  301.  14  ECL  140,  108  Re- 
print 736. 

19.  McCoIlom  V.  Indianapolis,  etc., 
R.  Co.,  94  IW.  534. 

[a]  ninstratlou, — ^A  declaration 
against  a  carrier  alleged  that  defend- 
ant receWed  sheep  of  plainUfF  to 
transport  to  "Elwood,  Kan.."  and  tJie 
proof  showed  an  agreement  to  trans- 
port to  "Ellin wood,  Kan."  It  was 
held  to  be  no  error  to  allow  an 
amendment  by  trtrlMing  out  "Elwood" 
and  Inserbing  "EllUnwood,"  even  after 
overruling  a  moWon  for  a  new  trial, 
when  the  motion  to  amend  was  made 
before  deciding  the  motion  for  a  new 
trial,  McCoIlom  v,  Indianapolis,  etc., 
R.  Co.,  94  111.  534. 

20.  Louisville,  etc.,  R.  Co.  v. 
Southern  Seating,  etc.,  Co.,  157  Ky. 
772,  164  SW  DO;  Inter  national,  etc., 
R.  Co.  V.  Foal,  24  Tex.  Civ.  A.  575,  69 
SW  911. 

ai.  Ky.— Clnolnnari,  etc..  R.  Co.  v. 
Vealch.  162  Ky.  1S6,  172  SW  89. 

Mass.— MedlMd  School.  Dlst.  v. 
Boston,  etc.,  R.  Co.,  108  Mass.  66S,  3 
AmR  502. 

Mo. — ^HcFadden  v.  Ulssourl  Pac  R. 
Co.,  92  Mo.  848,  4  SW  889,  1  AmSR 
721. 

Vt. — Sargent   v.   Btrchard,   43  Vt. 

570. 

W,  Va. — Williams  v.  Baltimore, 
etc..  R.  Co..  9  W.  Va.  33. 

Eng. — ^Richards  v.  London,  etc.,  R. 
Co..  7  C.  B.  839,  62  ECL  889,  137  Re- 
print 332. 

33.  Sargent  v.  Blnchard,  43  Vt. 
670;  Williams  v.  Baltimore,  etc..  R. 
Oo.,  9  W.  Va.  33. 

as.  MldHeld  School  Dist.  v.  Bos- 
ton, etc.,  R.  Co.,  102  Mass.  662,  3 
AmR  602:  Dale  v.  HaU,  1  Wlls.  C.  P. 
281,  95  Reprint  619. 

M.  Clnclmuutl,  etc..  R.  Oo.  v. 
Vealtoh,  182  Ky.  186,  172  SW  8S;  Me- 
F^dden  V.  MtisBOuri  Pac.  R.  Co.,  92 
Mo.  843,  4  SW  689,  1  AmSR  721;  Sar- 
gent V.  Blrohard,  43  Vt.  570;  Rich- 
ards v.  London,  etc.,  R.  Co..  7  C.  B. 
839.  62  ECL  839,  137  Reprint  332. 
Compare  Infra  text  and  note  29, 

[a]  TIlUt  in  an  action  for  the 
loss  of  a  carload  of  mules,  where  tlie 
petition  aUeged  a  delivery  of  the 
mules  to  defendants  as  a  common 
carrier  and  a  lose  while  In  their 
oharge;  and  further  alleged  theit  de- 
fendants so  neg^dgently  managed 
their  train  that  the  car  contalmng 
the  mules  was  set  on  fire  and  th« 
mules  were  destroyed,  it  was  held  to 
state  a  cause  of  action,  even  without 
the  allegation  of  negligence.  Mc- 
Fadden  v.  Missouri  Pac.  R.  Co.,  92 
Mo.  343,  4  SW  689,  1  AmSR  721. 

as.  Sargent  v.  Blrchard,  43  Vt. 
670. 

36.  Inman  v.  Seaboard  Air  Line  R. 
Co.,  159  Fed.  960;  Colsch  v.  Chdcago. 
etc.,  R.  Co..  149  Iowa  176.  127  nW 
198,  34  LRANS  1013.  AnnCasl912C 
915. 

[a]    Tbns,  wtiere  suit  Is  brought 


on  a  contraot  of  shipment  exempting 
the  carrier  from  liability  for  loss  or 
Injury  due  to  some  specllled  cause 
otiier  than  fts  own  negligence,  and 
the  declaration  shows  that  the  lose 
was  due  to  such  cause,  it  must  fur- 
ther allege  some  concarrent  negli- 
gence of  the  carrier  except  for  which 
the  loss  or  Injury  would  not  have  re- 
sulted. Inman  v.  Seaboard  Air  Line 
R.  Co.,  169  Fed.  960. 

27.  Conn. — Lang  v.  Brady,  78 
Conn.  707,  49  A  199;  Peck  v.  weeks, 
34  Conn.  154. 

Fla. — Gulf  Ooast  Transp.  Co.  v, 
Howell,  70  S  567. 

Ga, — Louisville,  etc..  R.  Co.  v.  Mo- 
Han,  144  Ga.  663,  87  SE  889;  South- 
em  R.  Co.  V.  WUlllams,  139  Ga.  367, 
77  SE  153;  Louisville,  etc.,  R.  Co.  v. 
Warfleld.  129  Ga.  478,  69  SE  234 
[o^«rr  Louisville,  eitc,  R.  Co.  v.  Cody, 
119  Ga.  371,  46  SE  429];  Central  of 
Georgia  R.  Co.  v.  Stamps,  17  Oa.  A. 
468,  87  SE  702;  Southern  Express  Co. 
v.  Bailey,  7  Ga.  A.  331,  66  SE  960; 
Brannon  v.  Atlanta,  etc,  R,  Co.,  4  Oa. 
A.  749,  62  SE  468. 

III. — ^Elaet  St.  Louis  Connecting  R. 
Co.  V.  Wabash.  ert>c,  R.  Co.,  123  III. 
694,  16  NE  45. 

Iowa. — Dorr  Cattle  Co.  v,  Chicago, 
etc.,  R.  Co.,  128  Iowa  369,  108  NW 
1003. 

Ky.—Marsdon  v.  Bullitt,  72  SW  32, 
24  KyLi  1897;  Louisvllle,  ertc.,  R.  Co. 
V.  Wolfe,  80  Ky.  82:  Kentucy  Cent. 
R  Co.  V.  Thomas,  79  Ky.  160,  42  AmR 
208.  See  alao  Cbesa^eake,  etc,  R. 
Co.  v.  Smith.  101  Kyri04,  39  SW  83S, 
18  KyL  1079. 

La. — Kelly  v.  Benedict,  6  Rob.  188, 
39  AmD  680. 

Mass. — Medfleld  School  Mat  V. 
Boston,  etc.,  R.  Co..  102  Mass.  662,  S 
AmR  602. 

Mich. — Great  Weatern  K,  Co.  v. 
Hawkins.  18  UUch.  427. 

Minn.— -^mith  v.  Great  Northern  R, 
Co.,  92  Minn.  11,  99  NW  47;  McCauley 
V.  Da/vldson.  10  Minn.  418. 

Miss. — Alabama,  i  etc.,  R.  Co.  v. 
Pounder.  82  Miss.  668,  3G  S  IBS. 

Mo. — McP^dden  v.  Missouri  Pac.  R. 
Co.,  92  Mo.  348,  4  SW  689,  1  AmSR 
721;  Carlisle  v.  Keokuk  NtoPthem  Lin« 
Packet  Co.,  82  Mo.  40;  Merrttt  Cream- 
ery Co.  V.  AtcAilson.  ertc..  R.  Co.,  128 
Mo.  A.  420,  107  SW  462;  Flcklln  v. 
Wabadi  R.  Co.,  US  Mo.  A.  688,  »2 
SW  347:  Laohner  v.  Adams  Express 
Co..  72  M«.  A.  18. 

Mont. — Haltnnn  v.  Ohlcajra,  etc.,  R. 
Co.,  46  Mont.  406,  128  P  401. 

Nebr. — Union  Pac.  R.  Co.  v.  Vin- 
cent, 68  Nebr.  171,  78  NW  467. 

N.  C — Bowers  v.  Rlohmond,  etc., 
R.  Co..  107  N.  C,  721,  12  SE  462. 

Tenn.—- Cote  v.  Ruikin,  <Ch,  A.)  4S 
SW  72. 

Tex.— Galveston,  ertc-,  R.  Co.  v. 
Crippen.  (Civ.  A.)  147  SW  861;  Mts- 
souH  Pac.  R.  Co.  V.  Barnes,  2  T«c. 
A.  Civ.  Cas.  i  676. 

Eng. — Smith  V.  Horne,  8  Taunt.  144, 
4  ECL  82,  129  Reprint  388. 


For  later 
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aothoTity  apparently  to  the  eontrary.* 

Effect  of  Bpedfybic  nef ligent  acts.  However,  if 
the  pleader  sees  fit  to  specify  the  acts  of  n^I^enoe, 
he  wiU  be  confined  in  his  proofs  within  the  limits 
of  his  specification,"  althoi^  it  has  been  held  that 

[a.]  Mmmutm  to*  na*<~-The  reason 
is  that  "neglfffeTice  is  the  ultimate 
aot  to  be  pleaded,  and  it  forms  part 
of  tiie  act  from  ^hiich  an  Injury 
arises,  or  by  which  contributory 
nes'llgenoe  Is  made  out.  It  la  the  ab- 
sence of  care  In  the  performance  of 
an  aot.  and  Is  not  merely  the  result 
of  sucA  absence,  but  tba  abaence  it- 
self, and  bt  is  not,  therefore,  a  mere 
oonoluslon  of  law,  and  may  be 
pleaded  generally,"  XjOulsvlUe,  etc., 
R.  Co.  v.^olfe,  80  Ky.  «2.  84. 

[b]  atxutratunui. — (1)  A  complaint 
alleging  that  defendant  did  not  exer- 
cise due  and  proper  care  In  the  car- 
rlaee  of  plaintiff's  hogv,  but  that  de- 
fendant's agents  negligently  managed 
defendant's  »teamboait,  and  tj>at  by 
reason  of  said  negligent  conduct  of 
defendant  and  its  agents  said  hoffs 
were  destroyed  by  Are,  was  held  sum- 
clently  deHnlte.  Carlisle  v.  Keokuk 
Northern  Line  Packet  Co..  82  Mo. 
40.  (2)  A  petlcion  alleging  rough 
handling  and  a  delay  of  six  or  seven 
houra  in  transit,  from  which  the  In- 
juries complained  of  to  a  shipment 
of  cattle  resulted.  Is  sufllclent,  wltti- 
out  more  definitely  pointing  out  the 
paAlcular  acts  or  thnngs  constituting 
the  negligence.  Ft.  worth,  etc.,  R. 
Co.  V.  Montgomery,  (Tex.  Civ.  A.) 
141  SW  813.  (3)  A  petition  alleging 
failure  of  the  carrier  to  properly  re- 
frigisraite  a  car  of  fruit,  to  ice  the  car 
at  Its  destination,  to  keep  it  Iced  so 
as  to  properly  preserve  ttie  fruit,  and 
that  the  cor  was  almost  entirely 
without  Ice  irtien  turned  over  to 
plaintiff,  was  nort:  demurrable,  as  not 
alleging  when  and  where  the  car 
should  nave  been  Iced,  or  what  would 
have  been  'the  proper  Idng.  Southern 
B.  Co.  V.  Williams,  139  Ga.  357,  77 
SE  1&3.  (4)  A  petition  alleging  that 
defendant,  as  a  comm<on  carrier, 
agreed  to  transport  plalntlfTs  corn  by 
river,  and  thait  the  sinking  of  the 
barge  and  the  loss  of  the  corn  were 
caused  by  the  negligence  of  defend- 
ant. Its  ofllcera  and  employees,  was 
not  objectionable  for  indeflnlteness  of 
the  allegation  of  negligence.  Mars- 
den  Co.  V.  Bullitt.  72  SW  32,  23  KyL 
1697.  (J)  In  an  action  against  a  car- 
rier for  Injuries  to  oabtle,  the  peti- 
tion alleged  that  defendant  neglected 
to  feed  and  water  them.  It  was  held 
that  it  WAS  not  necessary  to  allege 
the  place  or  places  on  the  road  where 
defendant  failed  to  feed  and  water 
Che  oa-ttle,  or  wliere  it  lAiould  have 
fed  and  watered  them.  Gulf,  etc.,  R. 
Co.  V.  'Wttlheam,  (Tex.  A.)  16  aw  109. 

[c]  BvlAeiiM  admlMlble  under  al- 
l*fatle&f»f  aegUfwoe^d)  In  an  ac- 
tion for  damoces  resulting  from  a 
delay  In  the  shipment  of  cattle,  evi- 
dence that  defendant's  track  was  in 
a  bad  oondlClon  at  the  place  where 
the  delay  occurred  may  be  sSiown  un- 
der an  allemftion  that  the  delay  was 
caused  by  the  negligence  of  defend- 
ant, at.  Louis,  etc.,  R.  CD.  V.  Turner, 
1  Tex.  Civ.  A.  625,  20  SW  IOOS.  (2) 
A  declaratlen  alleging  that  goods  bad 
been  delivered  to  defendarota  as  car- 
riers, to  be  conveyed  by  them  for  a 
reaaonable  reward,  and  tbat  <they  un- 
deaitook  to  carry  them  safely  and  se- 
curely, and  to  deliver  them  accord- 
ingly, and  assigning  for  breach  Utat 
t&ey  lost  the  same,  is  snffloient  to  ad- 
mit Dnmf  of  gross  negligence.  Smith 
V.  I^me.  8  Taunt.  144,  rii:CL,  82.  129 
Reprint  838.  (3>  Under  allegations 
that  the  stock  was  not  "safely"  car- 
ried, but  was  Injured  by  defendant's 
negligence,  evidence  as  to  the  quality 
of  hay  and  water  furnished  by  de- 
fendant is  w4th1n  the  Issues.  Helt- 
man  v.  Chicago,  etc-,  R.  Co.,  45  Mont. 
40S,  123  P  401. 

Id]  SMilantlon  la  aoUoa  for  loss 
of,  or  inJiUT  to,  foods  oatusd  by  an 
aet  of  Ood  asd  ooaonrriag  negllgeuoe 
of  carrier  held  BUfftclent.  Gulf  Coast 
Tranap.  Co.  v.  Howdl,  (Fla.)  7ft  S  667. 


SB.  Rubens  v.  Ludgate  HIU  SS. 
Co..  2  NTS  SO.  21  AbbNCas  464  (hold. 
Ing  that  a  general  averment  of  negli- 
gence. wKhout  specification  of  the 
partloulajr  fault  oharged.  Is  not  suffi- 
cient as  against  a  nvortlon  for  more 
specific  statement). 

29.  Ark. — St.  LfOuis,  etc.,  R.  Co.  v. 
VauKtian,  84  Ark.  311.  105  SW  673. 

Colo. — Atchison,  etc.,  R.  Co.  v. 
Baldwin,  58  Oolo.  426.  128  P  453. 

Ga. — Central  of  Georgia  R.  Co.  v. 
James.  117  Ga.  832,  46  SB  223. 
.  111. — Gratiot  St.  Warehouse  Co.  v. 
St.  Louis,  etc..  R.  Co..  221  III.  418,  77 
NB  675  [aft  122  111.  A.  405]. 

Iowa. — Thompson  v.  Ohlcacro.  etc.. 
R  Co.,  158  Iowa  235.  139  NW  667; 
Stone  V.  Chdoago.  etc.,  R.  Co..  149 
Iowa  240.  12S  NW  354. 

Minn. — Willlson  v.  Northern  Pac. 
R.  Co.,  Ill  Minn.  370.  127  NW  4. 

Mo. — Atchison  v.  Chicago,  etc.,  R, 
Co..  80  Ml}.  213;  Schneider  v.  Mis- 
souri Pac.  R.  Co.,  75  Mo.  296;  Retth- 
ley  V.  Luak,  190  Mo.  A.  458,  177  SW 
766;  Smith  v.  Gulf,  etc.,  R.  Co..  177 
Mo.  A.  269,  164  SW  132;  Barr  v. 
Qul^c5^  etc..  R.  Co.,  138  Mo.  A.  471. 
120  SW  111:  Ecton  v.  Chicago,  etc., 
R.  Co.,  125  440.  A.  223.  102  SW  67B; 
IngT^ersen  v.  SI.  Louis,  etc..  R.  Co., 
116  Mo.  A.  139.  92  SW  367;  Galm  v. 
Waba^  R.  Co,.  113  Ho.  A.  6»1,  87 
SW  1015:  LacOiner  v.  Adams  Express 
Co..  72  Mo,  A.  13. 

Tex, — Texas,  etc.,  R.  Co.  v.  Ste- 
phens, (Ctv.  A.)  86  SW  933. 

Va. — Moore  v.  Baltimore,  etc.,  R, 
Co..  103  Va.  189.  48  SE  877. 

Compare  supra  text  and  note  24. 
[a]  Xnle  applledj — (l)  A  complaint 
against  a  carrier  for  injury  to  horses 
having  alleged  negligence  only  In  re- 
spect to  furnishing  a  defective  car. 
plaintiff  was  confined  to  the  neglt- 
gence  alleged.  Stone  v.  Chicago,  etc., 
R.  Co.,  149  Iowa  240,  128  NW  364. 
(2)  An  allegation  in  a  complaint, 
that  defendant  carrier  wrongfully 
and  negligently  kept  certain  sheep 
oonflnea  on  the  cars  for  an  unusual 
time  without  food  and  water  and 
without  unloading,  did  not  Justify 
the  admission  of  evidence  of  negli- 
gence In  falling  to  provide  a  proper 
yard  for  the  «neep  when  unloaded. 
Willlson  V.  NoPthern  Pac.  R.  Co,.  Ill 
Minn.  870,  127  NW  4.  (3)  Where  a 
petition  alleges  that  defendant  ex- 
press company  received  a  package 
addressed  to  plaintiff,  and  by  Its 
negligence  the  goods  were  lost,  proof 
that,  through  negligent  failure  to  de- 
liver, the  package  was  retained  by 
the  company  until  destroyed  by  a 
fire  wmch  was  not  negligently 
caused,  constitutes  a  variance.  Farr 
v.  Adams  Sxpress  Co.,  100  Mo.  A. 
674.  76  SW  188.  (4)  Where,  In  an 
action  agalmA  a  carrier  for  loss  of 
certain  sheep,  plaintiff  alleged  that 
the  sheep  were  lost  because  of  de- 
fendant's negligence,  carelessness, 
and  unnecessairy  violence  In  handling 
its  trains  carrying  the  sheep,  but  the 

firoof  showed  tftiat  the  sheep  were 
ost  from  the  carrier's  pens  before 
their  transportation  was  besrun.  there 
was  a  fatal  variance.  Plcklln  v.  Wa- 
bash R.  Co.,  116  Mo.  A.  633.  92  SW 
847.  (6)  In  an  aotion  against  a  car- 
rier for  'injuries  to  cattle  in  transit, 
where  plalntlfT  specifically  averred 
the  causes  to  -n-hfch  the  alleged  In- 
juries were  due.  but  did  not  Include 
Improper  bedding  as  one  of  The 
causes,  evidence  that  improper  bed- 
ding was  a  cause  of  injury  to  the 
cattle  was  Inadmissible.  Gulf,  etc., 
R,  Co.  V.  Wright,  {Tex.  Civ,  A.)  87 
SW  191.  (6)  In  an  action  against  a 
carrier  by  a  shipper  of  horses,  an 
allegation  of  roufrh  handling  Is  not 
sumoiertt  to  admit  proof  of  a  defec- 
tive car.  TexB«.  etc.,  R,  Co.  v.  Stew- 
art. 43  Tex.  Civ.  A.  399.  96  SW  106. 

(bl  Wbat  la  Bot  a  Taarlanoe,— (1)  A 
petition  In  an  aotion  for  injuries  to 


the  defect  may  be  cared,  at  the  discretion  of  the 
court,  by  a  trial  amendment." 

[i  546]  1.  Statemmt  of  Contract;  Actions  ex 
OontractiL  In  such  actions  the  contract  must  be  set 
out  accurately  and' proved  as  laid;"^  a  material  vari- 

a  horse  while  being  unloaded  from  a 
car.  alleged  that  the  platform  where 
defendant  required  plaintdff  to  unload 
the  horse  was  a  dangerous  and  un- 
safe place  to  unload  and  from  whidh 
to  remove  the  horse,  and  that  the 
injury  was  caused  by  the  horse's 
foot  being  caught  on  a  splice  In  the 
track  adjoining  the  plaftform.  The 
evidence  showed  that  the  platform 
tteelf  was  safe,  but  that  while  being 
led  from  the  platform,  the  horse 
stepped  on  a  projecting  spike  on  an 
adjoining  track,  and  was  injured.  It 
was  held  that  the  evidence  was  suffl- 
clent  to  sustain  the  allegations  of 
the  petition  and  to  show  negligence, 
although  the  platform  itself  was 
safe.  Letts  v.  Wabash  R.  Co.,  131 
Mo.  A.  270.  Ill  SW  138.  (2>  W^ere. 
In  an  action  against  a  carrier,  the 
complaint  alleged  that  defendant 
kept  p1aln(tlff*s  cattle,  after  arrival 
at  dentil  nation.  In  unsuitable  "pens," 
the  allegoitlon  was  sufficient  to  admit 
evidence  that  the  caittle.  after  being 
unloaded,  were  held  In  an  inclosed 
lane,  about  a  mile  long  and  about 
three  hundred  yards  wide.  Atchison, 
etc.,  R.  Go,  v.  A.  a.  Veale  &  Co..  39 
Tex.  OIv.  A.  37.  87  SW  202.  (3)  In 
an  aotion  agaln«t  a  railroad  company 
for  Iniury  to  a  shipment  of  cattle, 
caused  by  delays  and  rough  handling. 
It  was  proper  to  allow  plaintiff  to 
testify  that  loattle  in  the  same  train 
were  killed,  although  the  petition 
contained  no  aillegatlon  to  uils  ef- 
fect, since  it  was  not  a  proper  sub- 
ject for  pleading,  but  tended  to  show 
rough  handling  of  plalntlfTs  cattle. 
Southern  Kansas  R.  Co.  v.  Bennett, 
46  Tex.  Civ.  A.  879,  103  SW  1116. 
(4)  For  o*her  decteiona  in  which  the 
evidence  was  held  admissible  under 
the  allegations  of  negligence  see 
Mo.,  etc.,  R.  Co.  V.  TrlpTs.  (Tex.  Civ. 
A.)  197  SW  199;  Houston,  etc.,  R. 
Co.  V.  Trammell,  28  Tex.  Civ.  A.  312, 
68  SW  716. 

30.  Shay  V.  Union  Pac.  R.  Co.. 
(Utah)  153  P  81. 

[a]  Zllastnttiou. — In  a  shipper's 
action  to  recover  damages  for  the 
de^structlon  of  a  carload  of  emigrant 
movables.  Including  several  horses, 
alleging  -tha-t  the  sparks  from  a 
heJpIng  loconuvtlve,  not  having  a 
sufncienit  spark  arrester,  fell  upon 
and  through  the  defective  car  and 
destroyed  the  contents  by  tire,  the 
allowance  of  a  trial  amendment,  al- 


leg'inE  that,  after  the  discovery  of 
the  nre,  defendant  and  its  servants 
did  not  use  ordinary  oare  in  protect- 
ing the  oar,  and  that  they  negli- 
gently opened  a  door  and  permitted 
a  wind  to  fan  the  smoldering  fire 
into  an  uncontirollable  flame,  when 
It  might,  by  ordinary  skill,  have  been 
put  out  and  thus  have  saved  the 

frroperty  from  destruction,  was  wlth- 
n  the  trtal  court'fl  sound  discretion. 
Shay  V.  Union  Pao.  R.  Co..  (Utah) 
158  P  31. 

31.  Conn. — Camp  v.  Ebtrtford,  etc.. 
Steamboat  Co.,  43  Conn.  333. 

Ga.— Nathan  v.  Lamb,  (A.)  88  SE 
794. 

Mo. — Garrison  v.  Babbace  Transp. 
Co..  94  Mo.  130,  6  SW  701;  Perpetual 
Ins.  Co,  V.  The  Detroit,  6  Mo.  374. 

Mont. — Nelson  v.  Great  Northern 
R.  Co.,  28  Mont.  297.  72  P  642. 

N.  Y. — Weed  V.  Saratoga,  etc..  R. 
Co.,  19  Wend.  534;  Stone  V.  Knowl- 
ton.  3  Wend.  374. 

Eng. — Slim  v.  Great  Northern  R. 
Co.,  14  C.  B.  647.  78  ECL  «47.  139 
Reprint  268;  Hughes  v.  Groat  West- 
ern R.  Co.,  14  C.  B.  637.  78  ECL  687, 
139  Reprint  262. 

la]  Xeasoa  for  mle. — "It  Is  not 
requiring  too  much  of  one  who  seeks 
redress  for  a  wrong  to  state  with 
precision  In  what  tniiit  wrong  con- 
slstis.  nor  that  the  other  party  from 
whom  redress  Is  apugt 

prised  nMK70BrfniKtnfo9U»*.W!Ur 
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ance  will  be  fatal  to  a  recovery."  No  recovery  ean 
be  had  on  a  contract  other  than  the  one  alleged." 
If  a  speciid  contract  is  pleaded  there  can  be  no 
recovery  on  an  implied  contract;^  and  if  the  action 
is  for  breach  of  an  implied  contract,  there  can  be 
no  recovery  on  a  special  written  contract.^"  So, 
unless  there  is  some  statutory  authority  to  the 
contrary,"  if  a  parol  contract  is  pleaded,  there  ean 
be  no  recovery  on  proof  of  a  written  contract.'' 
Where  a  declaration  is  on  a'  promise  to  do  several 
things,  and  only  one  is  proved,  there  is  a  mate- 
rial variance.^ 
AltematiTtt  contact.    If  a  contract  is  in  the 


alternative,  it  should  be  so  counted  on  in  the  decla- 
ration.^ When  the  contract  stated  is  absolute,  and 
the  contract  proved  is  in  the  alternative,  the  vari- 
ance will  be  fatal."  On  the  other  hand,  a  declara- 
tion alleging  an  alternative  contract  to  deliver  to 
plaintiff,  or  to  a  person  named  for  plaintiff,  is  not 
supported  by  proof  of  a  contract  to  deliver  to  and 
for  such  person,'^  nor  does  such  proof  support  the 
allegation  of  a  contract  to  deliver  generally  for 
plaintiff,  without  specifying  to  whom." 

Oonditions  limiting,  liability.  Conditions  in  the 
contract  limiting  the  carrier's  liability  should  be 


of  the  eom-pHalttt,  and  If  made  liable 
may  have  upon  record  the  euot  evi- 
dence of  the  default  for  which  he 
Iia«  accounted,  00  that  we  may  not 
be  twiM  vexed  for  the  same  thing." 
3  Hutchinson  Carriers.  ($d  ed)  {  1395. 

[bj.  TiUag  eopT  of  eoatnwt  with 
00WJ1a1»ti  (1)  Under  the  Indiana 
code,  where  a  oontract  of  shipment 
sued  on  is  evQdenced  by  a  bill  of 
lading,  the  oomplalnt  should  be  based 
on  the  contract  and  refer  to  It,  and 
a  oopy  of  the  contract  should  be 
filed  w<ith  the  complaint.  Indianap- 
olis, etc.,  R.  Co.  V.  Remmy,  IZ  Ind. 
518.  (2)  And  dt  has  been  held  that 
an  omission  to  file  the  bill  of  ladln? 
or  a  copy  thereof  is  ground  for  de- 
murrer. Chicago,  etc..  R.  Co.  v.  Rey- 
man,  (Ind.)  W  NE  687. 

88.   See  cases  supra  note  SI. 

[a]  Failure  of  pfOof^Uhder  a 
statute  providing  that,  when  the  al- 
legaitlon  of  a  oladm  to  which  proof 
Is  directed  is  unproved,  not  in  some 
particular  or  particulans  only,  but 
In  Its  general  scope  and  meaning,  It 
:s  not  ito  be  deemed  a  case  of  vari- 
ance, but  a  failure  of  proof,    A  com- 

Blatnt,  In  an  action  for  damages, 
ased  on  a  epeolal  contract.  Is  not 
sustained  by  proof  of  eltiher  a  breach 
of  an  implied  contract  or  of  the  legal 
duty  of  defendant,  as  a  common  car- 
rier, to  tranfiiwrt  the  stock  within  a 
reasonable  time.  In  such  case  there 
is  not  a  variance,  but  a  failure  of 
proof  within  the  meaning  of  the  stat- 
ute. Jeffersonvllle.  etc..  R.  (M,  v. 
Ensley,  60  Ind.  378;  Jeffersonvine, 
etc.,  R.  Co.  V.  Woriand,  50  Ind.  339. 

83.  Ala. — Lucas  v.  Southern  R. 
Co.,  122  Ala.  629,  26  S  219. 

111. — Jacksonville,  etc,  R.  Co.  v. 
Hall.  2  111.  A.  618. 

Ind. — ^Evansvdlle,  ate.,  R.  Co.  v. 
McKinney,  84  Ind:  A.  402,  73  NE 
148. 

N.  C. — Wate»  V.  Rdchmond.  etc.. 
R.  Co.,  110  N.  C.  318,  14  SE  802,  16 
LiHA  834. 

Pa, — Keller  v.  Pennsylvania  R.  Co., 
45  Pa.  Super.  383. 

Tex. — Texas,  etc.,  R.  Co,  v.  Pelker, 
44  Tex,  Civ.  A.  420,  99  SW  439. 

But  compare  infra  text  and  note  58. 

[a]  ninstratloiui. — ( 1 )  An  aver- 
ment that  plainCiff  contracted  with 
a  railroad  company  for  the  transpor- 
tation of  the  corpse  of  hla  Infant  is 
not  supported  by  proof  that  he  fur- 
nished the  money  to  another  who 
acted  as  hla  agent  In  purchasing  the 
tickets,  where  neither  the  agency  nor 
the  fact  that  the  agent  vraa  using 
plaintiff's  money  Is  dtaclosed  to  the 
company.  Lucas  v.  Southern  R.  Co.. 
122  Ala.  629,  25  S  21B;  Alabama  Great 
Southern  R.  Co,  v.  Thomas,  83  Ala, 
343,  3  S  802.  (2)  Plaintiff  shipped 
hlfl  cattle  In  a  rar  with  cattle  be- 
longing to  a  third  party,  and.  in  an 
aotlon  for  Injuries  to  his  frtock.  de- 
clared on  a  contract  to  carry  made 
With  him.  There  was  a  dispute  be- 
tween him  and  the  company  as  I0 
whether  the  contract  waa  with  plain- 
tiff alone  or  with  him  and  the  third 
party.  It  wa«  held  that.  If  it  was 
made  with  the  two  Jointly.  It  would 
be  variant  from  the  one  declared  on; 
but  that.  If  It  was  made  with  him 
alone,  at  a  fixed  rate  for  the  oar, 
and  the  ownership  of  the  cattle  waa 
several  as  between  the  two  irtilppers. 


and  plalntlfTs  cattle  alone  were  In- 
jured, the  right  of  action  would  be 
in  him.  JacKsonvlUe,  etc.,  R.  Co.  «. 
Hall.  2  111.  A.  618.  (8)  In  an  action 
for  damacea  alleged  to  have  been 
caused  by  the  faalure  of  a  rallroOid 
company  to  ship  freight  at  a  time 
stipulated,  it  was  error  to  aubmit  to 
the  jury  the  question  of  damages 
caused  by  the  detention  of  the 
freight  shipped  en  route,  under  a 
su  bsequent  contract,  especially  aa 
the  compUbInt  did  not  contain  any 
allegation  of  a  breach  in  that  re- 
spect. Waters  v.  Richmond,  etc..  R. 
Co.,  110  N.  C.  3S8.  14  SE  802,  16  LRA 
834.  (4)  In  an  action  ayalnBt  car- 
riers, to  recover  for  injuries  to  a 
shipment  of  cattle,  under  an  allega- 
tion by  defendants  that  the  contract 
of  shipment  was  reduced  to  writing, 
a  portion  of  tbe  written  contract 
stating  that  all  verbal  contracts  In 
reference  to  the  ^ipment  were 
merged  In  the  written  Instrument, 
is  not  admissible.  Texas,  etc.,  R. 
Co.  V.  Felker,  44  Tex.  Civ.  A.  420. 
99  SW  439. 

[b]  What  Is  not  a  varlanee.^ 
Where  the  petition  In  an  action 
against  a  carrier  for  injuries  to  a 
shipment  of  horses  alleged  that  the 
contract  of  shipment  wej»  made  with 
station  agents  of  the  carrier  and  was 
ratided  by  a  superior  oltlcer,  it  was 
pernvlssible  to  show  what  the  con- 
tract made  with  the  station  agents 
was,  and  that  the  same  was  ratified 
by  a  supenlor  officer.  Gulf,  etc,  R. 
Co.  v,  Cunningham,  61  Tex.  Civ.  A. 
368.  113  SW  767. 

34.  Evansvllle,  etc..  R.  Co.  v.  Mc- 
Kinney. 34  Ind.  A.  402,  73  NE  148; 
Evansvllle,  etc.,  R.  Oo.  v.  Keve- 
kordes,  (Ind.  A.)  69  NE  1022;  Texa^. 
etc.,  R.  Co.  v.  Rackusin,  (Tex.  Civ. 
A.)  145  SW  734.  See  also  Gulf,  etc., 
R.  Co.  V.  Batte,  (Tex,  Civ.  A.)  94  8W 
345  (holding  that,  where,  in  an  action 
against  a  railroad  for  damages  re- 
sulting from  negligence  in  trans- 
porting plaintiff's  cattle,  plaintiff  al- 
leged that  the  shipment  was  made 
under  a  written  contract,  proof  of 
a  verbal  contract  differing  from  suoli 
written  contract,  without  a  proper 
pleading  impeaching  the  validity  of 
the  latter,  was  inadmiissible). 

36.  Stewart  v,  Cleveland,  etc.,  R. 
Co.,  21  Ind.  A.  218,  62  NE  89. 

[a]  ThnSi  where  an  owner  of  goods 
haa  brought  an  action  of  assumpsit 
against  a  terminal  carrier  to  recover 
damages  for  the  loss  of,  or  injury  to, 
the  goods,  and  has  rested  hla  case 
on  the  Implied  common-law  contract 
of  a  carrier  to  deliver  goods  safely, 
he  cannot  complain  of  a  nonsuit  en- 
tered against  him.  when  It  Is  de- 
veloped during  the  course  of  the 
trial  that  he  had  entered  Inito  a  spe- 
cial contract  vith  the  Initial  narrler. 
which  contract  covered  the  trans- 
portation of  bis  property,  not  only 
over  the  lines  of  the  initial  carrier, 
but  also  over  the  lines  of  any  con- 
necting carrier  necessary  to  reach 
the  deertlnatlon.  Keller  v.  Pennsyl- 
vania R.  Co.,  45  Pa.  Super.  383. 

86.  Bammore.  etc.,  R.  Co.  t. 
Wood.  130  Ky.  83».  114  SW  734; 
ininoils  Cent.  R.  Co,  v.  Curry,  127  Ky. 
643,  106  SW  284,  82  KyL  613  <both 
cases,  by  reason  of  special  statutory 
provlaktns  a4>f)arently  are  not  in  ac- 


cord with  the  general  ruie). 

37.  Evansvllle,  etc.,  R.  Co.  v.  Mc- 
Kinney. 34  Ind.  A.  402,  73  NE  148; 
Evansvllle.  etc.,  R.  Co.  v.  Kevekordes, 
(Ind.  A.)  68  NE  1022,  Sea  also  Sea^ 
board  Air  Line  R.  Co.  v.  Friedman. 
128  GOi.  316,  67  SE  778  (holding  that, 
where  pladntitC  sues  on  a  verbal  con- 
tracft  for  shipment,  and  relies  on 
such  contract  as  the  law  implies 
from  mere  delivery  of  goods  to  a 
railroad  company  to  be  carried  as 
freight,  and  no  written  contract  was 
alleged,  a  written  contract  intro- 
duced by  defendant  was  not  relevant, 
and  Instructions  with  respect  thereto 
do  not  furnish  ground  for  motion 
for  a  new  trial). 

38.  Weed  v.  Saratoga,  etc,  R.  Co., 
19  Wend,  (N,  Y.)  634, 

[a]  Thus,  in  assumpsit  against  a 
carrier,  the  declaration  alleged  that 
defendants  undertook  to  carry  for 
plaintiffs  a  trunk  containing  certain 
goods  and  bank  iAUa  In  considera- 
tion of  a  certain  reward,  and  that 
through  defendants'  negligence  the 
trunk  and  its  contents  were  loei. 
The  proof  showed  that  the  trunk 
belonged  to  a  stranger,  and  It  did 
not  appear  that  paaintifls  had  any 
connection  with  It.  The  court  said: 
"The  proof  is,  at  most,  of  a  contract 
with  the  plaintiffs  to  carry  the 
money  only.  The  declaration  then 
faills  in  describing  correotly  a  spe- 
cial executory  contract,  wherein 
^eat  exactness  is  oli^'ays  demanded. 
Where  the  deolaratton  is  on  a  prom- 
ise to  do  several  things,  and  only 
one  la  proved,  this  is  a  variance,'" 
Weed  v.  Saratoga,  etc.  R.  Co.,  19 
Wend.  (N.  Y.)  634.  B38. 

39.  Htlt  V.  Campbell.  6  Me.  109; 
Harmony  v.  Bingham,  12  N.  T.  99, 
62  AmR  142;  Stone  v.  Knowlton,  3 
Wend.  (N,  Y.)  374.  and  cases  in^ra 
note  40. 

[a]  A  oontraot  la  the  altamatlTa, 

to  transport  Hffteen  or  tw-enty  tons 
of  marble  from  one  place  to  another, 
must  be  atated  according  to  the 
terms  of  It,  If  stated  as  an  absolute 
contract  for  the  transportation  of 
twenty  tons,  and  no-t  of  flfteen  or 
twenty  tons,  the  variance  will  be 
fatal.  Stone  v.  Knowlton,  3  Wend, 
(N.  Y.)  374 

[b]  What  iM  not  a  oontract  la  the 
altematlrei. — A  contract  to  transport 
goods  to  a  particular  place  within  a 
given  time,  for  a  staited  sum,  and 
that  In  case  of  failure  there  shall 
be  a  deduction  from  suoh  sum,  is  not 
in  the  alternative.  The  aot  to  be  per- 
formed by  defendant  is  the  trans- 
portation of  the  property,  and  the 
consequence  of  nonperformance  is 
the  receipt  of  a  less  sum  as  freight, 
which  is  not  strictly  aai  alternative 
aot  to  be  done,  but  Is  rather  in  the 
nature  of  liquidated  damages  for 
nonperformance.  Harmony  v.  Bing- 
ham. 12  N.  Y.  99.  62  AmD  142. 

40.  Kansas  City.  etc..  R.  Co.  v. 
Pace,  69  Ark.  266.  63  SW  62:  Stone 
v.  KnowMon.  3  Wend.  (N,  Y  )  374; 
Yate  v.  WUlan.  2  East  128,  102  Re- 
print 317:  Penny  v.  Porter,  2  Eaat 
2.  102  Reprint  268;  and  cases  supra 
note  39. 

41.  Atlanta,  etc,  R.  Co.  v.  Texas 
Grate  Co..  81  Oa.  602,  9  SB  600. 

48.  Atlanta,  etc..  R-  Co.  v  Texaa 
Grata  Co.,  81  (3a.  602,  9  SB  600. 


For  latsar  eaaaSt  deratopnuvta  and  ehamgea  in  the  law  see  cumulative  Annotations,  •an|^t|l^tl«.j>g«^w^^(^^|^»er. 
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stated."  If  the  declaration  alleges  an  unqualified 
contract  to  carry,  and  the  contract  proved  is  to 
carry,  defendant  not  being  answerable  for  certain 
riska,  there  is  a  variance.**  If  there  are  provisions 
in  the  contract  other  than  are  usually  embodied 
therein,  it  is  not  necessary  to  aver  the  reasons  that 
influenced,  or  the  purposes  that  controlled,  the  ship- 
per or  the  caTFira:  in  inserting  them,*^  as  such 
allegations  add  nothing  to  the  legal  efEeot  of  the 
contract.** 

Collateral  sttpnlations.  Where  the  contract  con- 
tains several  distinct  parts  and  collateral  provi- 
sions, it  will  be  sufficient  to  state  so  much  of  it 
as  contains  the  entire  act  or  duty  which  is  to  be 
performed  and  the  entire  eonsideration  for  such 
act  or  duty.*' 

Waiver  of  terms  of  contract.  In  an  action  for 
damages  to  a  shipment  of  cattle,  the  admission  of 
evidence  on  the  issue  of  a  waiver  of  the  terms  of 


the  shipment  contract  is  error,  ^ere  soeh  issue 
was  not  raised  by  the  pleadings.** 

Inconsistent  allegations.  A  demurrer  will  be  sus- 
tained to  a  declaration  which  alleges  an  agreement 
that  the  goods  consigned  should  be  delivered  in  ac- 
cordance with  the  directions  of  the  consignor  and 
not  to  the  consignee,  and  which  further  allies  that 
such  agreement  was  subject  to  the  conditions  of  a 
written  bill  of  lading  which  directed  the  delivery 
of  the  goods  to  the  consignee.*" 

Use  of  terms  of  fixed  meaning.  Terms  used  in  a 
complaint  for  loss  of  goods,  that  have  acquired,  in 
the  commerce  of  the  country  a  fixed  and  deter- 
minate meaning  that  courts  and  juries  will  readily 
understand,  neeid  no  averment  as  to  their  meaning." 

Amendments.  While  the  pleading  cannot  be 
amended  so  as  to  change  an  action  ex  contractu  to 
one  ex  delicto,'^  and  where  a  petition  allies  ship- 
ment, but  not  a  qoeoial  contract,  plaintifE  cannot  be 


43.  See  cases  Infra  note  44. 

44.  Conn. — Camp  v.  Hartford,  etc. 
Steamboat  Co.,  43  Conn.  333. 

Ind. — Bartlett  v.  Pittsburgh,  etc.. 
R.  Co.,  »4  Ind.  281;  Hall  v.  Pennsyl- 
vania Co.,  90  Ind.  459;  Lake  Shore, 
etc.,  R.  Co.  V.  Bennett,  89  Ind.  467; 
Indianapolis,  etc..  R.  Co.  v.  Forsythe, 
4  Ind.  A.  326.  29  NE  1138. 

Oh. — Davidson  v.  Graham,  2  Oh. 
St.  131;  Shaffer  v.  Cincinnati,  etc., 
R.  Co.,  14  Oto.  Clr.  CL  488,  8  Oh.  Oir. 
H^c.  «S. 

Pa. — Stump  V.  Hutchinson.  11  Pa. 
533. 

Va. — Norfolk,  etc.,  R.  Co.  v.  Suther- 
land, 105  Va.  645,  64  SB  465. 

W.  Va. — Baltimore,  etc.,  R.  Co.  v. 
Rathbone,  1  W.  Va.  87,  88  AmD  664. 

EnK. — Austin  v.  Manchester,  etc., 
R.  Co.,  16  Q.  B.  600,  71  SKL,  600,  117 
Reprint  1009;  Latham  v.  Rutley,  2 

B.  &  C.  20.  9  ECL.  19,  107  Reprint 
290;  York,  etc„  R.  Co.  v.  Crisp,  14' 

C.  B.  527.  78  ECL  527,  139  Reprint 
217:  Simons  v.  Greart  Western  R.  Co., 
3  C.  B.  N.  S.  620.  89  BCL  620,  140 
Reprint  660;  'Wliite  v.  Great  Western 
R.  Co.,  2  C.  B.  N.  8.  7.  8S  BOL  7. 
140  Reprln't  312. 

Ont. — Pnuser  v.  Grand  Trunk  R. 
Co.,  26  U.  C.  Q  B.  488. 

[al  Ulastnktiona. — (l)  A  promise 
laid  to  deliver  in  good  order  cannot 
be  supported  by  proof  of  a  prom-ise 
to  deliver  In  Eood  order,  "the  dangers 
of  the  niver  and  Are  excepted." 
Stump  V.  Hutchinson.  11  Pa.  633,  634. 
(2>  The  flrat  count  of  a  declaration 
alleged  a  contract  of  carriage  under 
wlilch  the  carriers  were  not  to  be  re- 
sponsible for  damages  resulting  from 
unavoidable  causes,  and  alleged,  as 
a  breach,  neglect  to  carry.  The  sec- 
ond count  alleged  tliat  the  goods 
were  to  be  imported  into  the  iJnited 
States,  before  expiration  of  the  reci- 
proolty  treaty;  the  breach,  that  de- 
fendants did  not  so  carry.  There 
was  an  additional  condition  in  the 
contract,  put  "in-  evidenc*  by  plain- 
tiffs, that  ai8  to  goods  addressed  to 
eonsrignees  resident  beyond  places 
w^ere  defendants  had  stations,  de- 
fendants' responsibility  should  cease 
on  their  grtving  notice  to  the  carriers 
onward  that  they  were  prepared  to 
deliver  the  goods  ito  them  for  fur- 
ther transportation.  It  was  held 
Chat  there  was  a  variance  as  to  both 
counts.  Fraser  v.  Grand  Trunk  R. 
Co.,  26  U.  C.  Q.  B,  488..  (3)  In  as- 
sumpsit against  ti  steamboat  com- 
pany for  damage,  by  peril  of  tfhe 
sea,  to  goods  aeHverea  defendants 
for  tranifportaiblon,  where  the  decla- 
ration was  agalnA  defendants  as 
common  carriers,  and  the  bill  of  lad- 
ing otfeped  in  evidence  provided  that 
defendants  should  not  be  liable  for 
damages  to  the  goods  from  any  perils 
or  acoidente  not  resulWng  from  their 
negligence  or  that  of  their  agenis, 
it  was  held  that  therre  was  a  fatal 
variance  between  the  pleading  and 
the  proof,  and  that  ttiere  could  be 
no  recovery.  Camp  v.  Hartford,  etc., 
StauDboat  Co.,   43   Conn.   338.  (4) 


Where  the  declaration  alleged  a  con- 
tract to  carry  horses  securely,  and 
the  contract  was  to  carry  the  horses 
tut  plaintiff's  risk,  it  was  held  a  fatal 
variance.  Shaw  v.  York,  etc.,  R.  Co., 
13  Q.  B.  347.  66  ECL  347,  116  Re- 
print J29B.  (5)  Where  a  declaration 
in  assumpsit  alleged  thait  for  certain 
bire  and  reward  defendants  under- 
took to  carry  goods  to  Liondon  and 
to  deliver  them  safely  at  Dover,  and 
the  contract  was  proved  to  carry  and 
to  deliver  aefe'ly,  Are  and  robbery 
excepted,  defendants  were  entitled  to 
a  nonsuit.  Latham  v.  Rutley,  2  B. 
&  C.  20.  9  ECL  19,  107  Reprint  290. 

[b]  Wliat  Is  not  a  varlanoe. — ^A 
declaration  in  assumpsit  alleged  that 
defendant,  a  railroad  company,  un- 
dertook as  a  common  carrier  for  a 
valuable  consideration  to  transport 
a  mare  and  a  coLt  for  plaintiff  over 
the  line  of  its  road  fnom  G  to  D. 
and  that  the  animals  were  injured 
through  the  negligence  of  defendant 
in  transportaitilon.  The  contract  was 
expressed  In  a  bill  of  lading  which 
exempted  defendaivt  from  liability 
for  damages  from  certain  specified 
causes,  none  of  which  covered  the 
negligence  charged.  It  was  held  that 
there  was  no  vanlanoe.  Coupland  v. 
HousatonUc  R.  Oo,,  61  Conn,  531,  28 
A  870.  15  LRA  534. 

[c]  Statins'  faotB  avoUUng'  oonteaot. 
—In  an  acOlon  agadtkat  a  carrier  for 
Injuries  to  a  horse,  plaintiff  alleged 
that  defandant  contraoted  wttih  plain- 
tiff and  another  for  the  shipment  of 
two  race  horses,  between  certain 
points  on  Its  Mne  and  return,  for 
twenty  dollars;  that  when  plaintiff 
was  ready  to  return,  defendant  re- 
fused to  transport  the  horses  except 
on  plaintiff's  signing  a  written  con- 
tract llmlitlng  defendant's  liability  to 
one  hundred  dollars  for  each  horse, 
etc.;  that  the  twenty  dollars  was  the 
price  charged  by  defendant;  that 
plaintiff  was  not  informed  of  any 
other  or  different  rate;  that  there 
was  no  consideration  for  the  reduc- 
tion of  the  value  of  the  horse,  but 
that  such  reduction  was  arbitrarily 
fixed  by  defendant  In  the  contract, 
etc.;  and  that  the  horse  was  so  In- 
jured through  defendant's  negligence 
that  he  was  theroafiter  of  MOtle  or  no 
value.  It  was  held  that  such  com- 
plaint stated  facts  sutlioleivt  to  avodd 
the  written  contract,  and  stated  a 
cause  of  action  for  injuries,  based  on 
the  carrier's  common-law  llatrfHty. 
Evansville,  etc.,  R.  Co.  v.  Kevekordes, 
35  Ind.  A.  706,  73  NE  1135;  Evans- 
ville. etc.,  R.  Co.  V.  McKinney,  34 
Ind.  A.  402,  73  NE  148. 

[dl  Waiver  of  oonditloiiR  Hiwltliig' 
lUbllity*— Plaintiff  alleged  delivery 
of  a  carloiad  of  sheep  to  defendant, 
a  common  carrier,  for  transportation 
under  a  live  stock  contract  requiring 
safe  -delivery  to  defendant's  connect- 
ing carrier;  that  defendant  did  not 
safely  carry  the  sOock  but,  by  reason 
of  defendant's  neg<llg<enoe  and  that 
of  ate  oonneoting  carrier,  plaintiff's 
Stock  mts  not  delivered,  out  that 


another  carload  containing  other  and 
less  valuable  sheep  was  deftlvered  to 
the  consignee  as  and  for  plailntlfC's 
stock.  Plaintiff  also  alleged  that  the 
bill  of  lading  required  the  shipper 
to  be  at  his  sole  risk  and  expense  of 
caring  for  the  stock  during  tranepor- 
tatlon.  but  that  defendauft  waived 
sucdi  provision  by  refusing  to  permit 
ptainrtlfC  to  perform  such  service  and 
assuming  HMch  duty  Itself,  and  that 
after  notice  defendant  made  no  proof 
that  the  loss  did  not  occur  while  the 
sheep  were  In  defendant's  care.  It 
was  held  that  euch  declaration  stated 
a  cause  of  action.  Norfiolk,  etc.,  R. 
Co.  V.  Sutherland,  105  Va.  545,  54 
SE  46B.  But  compare  Atchison,  etc., 
R.  Co.  V.  Lynn.  (Okl.)  154  P  867 
Infra  text  and  note  4S. 

46.  JefTersonvillle,  etc.,  R.  Co.  V. 
Irvln,  46  Ind.  180. 

46.  Jeffersonv<iUe,  etc.,  R.  Co.  v. 
Irvln,  46  Ind.  180- 

47.  Brenan  v.  -SOielton,  18  S,  C.  L, 
152;  Clarke  v.  Gray,  6  East  564.  102 
Reprint  1404  (where  tt  was  held  that 
that  part  of  the  contract  which  re- 
spects only  the  liquidation  of  dam- 
ages after  a  right  to  them  has  ao- 
crued  need  not  be  set  forth  in  the 
declaration,  but  is  only  a  matter  of 
evidence  to  be  given  to  the  Jury  in 
reduction  of  damages). 

[al  St^nlation  a*  to  Insnraiios  by 
oonsiffues. — Defendants  received  the 
plalnOlffs'  goods  on  board  their  boat 
or  box,  to  be  carried  by  tihem  for 
freight;  and  in  a  receipt  wMch  they 
gave  for  the  goods,  specifying  the 
terms  of  the  contract.  It  was  stipu- 
lated that  insurance  should  be  ef- 
fected by  the  consignees.  It  waa 
held  that,  supposing  it  to  have  been 
the  imtentlon  that  the  stipulation  to 
insure  was  to  be  performed  by  plaln- 
tifTs,  or  by  the  consignees  as  thetr 
agents,  and  admitting  that  Insurance - 
could  have  been  of  any  benefit  to 
defendants,  still  the  stipulation  to 
insure  formed  no  part  of  the  con- 
slderaitlon  of  defendants'  undertaking 
to  carry,  and,  in  an  aotlon  for  carry- 
ing negligently,  whereby  the  goods 
were  damaged,  It  need  not  be  set 
ourt  In  the  declaration;  nor  need  per- 
formance, or  excuse  for  nonperform- 
ance, be  averred.  Brenan  v.  Shelton, 
18  S.  C.  L.  162. 

48.  Atchison,  etc.,  R.  Oo.  v,  Lynn, 
(Okl.)  154  P  657.  But  compare  supra 
note  44  [d]. 

49.  Thomas  v.  Pennsylvania  R. 
Co..  19  Del.  81.  60  A  285. 

60.  U.  S.  Express  Co.  v.  Keefer, 
69  Ind.  263  (the  letters  C.  O.  D.). 

61.  Cox  V.  Richmond,  ©tc,  R.  Co., 
87  Ga.  747,  13  SB  827;  MJtChell  v. 
Georgia  R.  Co..  68  Ga.  644. 

[aj  ThUB,  If  suit  Is  brought  on  a 
written  contract  of  shipment,  the 
decSaratlon  cannot  be  amended  so  as 
to  show  t^t  the  contract  was  pro- 
cured by  false  representations  of  de- 
fendant as  to  the  capacity  and  con- 
struction of  the  car  to  be  used  for 
transportaitton.  suclv  represeritatlona 
not  being  In  tbef  conjh(ae^,^»d>that 
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required  to  amend  by  stating  whether  he  shipped 
under  an  oral  or  written  contract,*"  yet,  it  seems, 
an  amendment  may  be  permitted  where  the  com- 
plaint sets  up  one  contract  and  the  proof  tends  to 
show  a  different  contract.'* 

547]  m.  Statement  of  Oontract  or  Bn^; 
Actiomi  ex  Delicto.  Where  a  shipper  elects  to  bring 
an  action  ex  delicto  against  a  carrier  for  damages 
arising  from  failure  on  its  part  to  perform  its 
duties  as  eonmion  carrier,  he  need  not  set  out  the 
precise  terms  of  the  contract  of  shiimient."  But 
either  the  duty  on  which  the  liability  is  alleged  to 
be  fotinded  or  the  contract  out  of  which  the  tort 
arises  must  be  correctly  stated;"  and  a  material 
variance  between  the  duty  or  the  oontract  as  stated 
and  the  proof  in  support  thereof  may  be  fatal  to  a 
reoovery;"*  for,  wheUier  the  action  is  in  form  ex 
oontractu  or  ex  delicto,  if  the  cause  of  action  aa'  set 
forth  originates  in  a  contract,  the  contract  must  be 
proved  as  laid.'' 

Limitation  of  liability.  In  an  action  for  loss  or 
injury  the  shipper  is  not  bound  to  plead  the  limita- 
tation  of  liability  contained  in  the  contract  of  ship- 
ment." 

Divisible  averment.   In  actions  of  tort  the  decla- 


ration may  contain  a  ^visible  svOTment,  and  a  re- 
covery may  be  had  for  as  much  as  is  proved." 

Waiver  of  objection  for  variance.  If  no  objec- 
tion was  taken  at  the  trial,  to  the  variance  between 
the  pleading  and  the  proof,  the  objeetioa  haa  been 
held  to  be  waived.** 

Amendment.  If  a  declaration  in  an  action 
against  a  carrier  for  damages  states  a  cause  of  ac- 
tion at  common  law,  it  cannot  be  so  amended  aa  to 
charge  a  purely  statutory  liability.** 

[$  548]  n.  Duty  to  Carry  Safely.  It  is  not 
necessary  to  allege  that  it  was  defendant's  duty 
to  carry  the  goods  safely,  such  duty  being  implied 
by  law  from  the  relation  of  oonimon  carrier  to  the 
goods.^ 

549]  0.  Il'otice  of  Claim  for  Loss  or  Dam- 
age.*^ According  to  the  weight  of  authority  if  the 
contract  of  shipment  requires  the  givii^  of  notice 
of  a  claim  for  damages  for  loss  or  injury  within  a 
specified  time,  and  if  such  requirement  is  valid,  the 
complaint,  in  an  action  on  the  contract,  must  allege 
the  giving  of  such  notice,^  or  state  facts  which 
would  amount  to  an  excuse  for  failure  to  do  so,"  or 
allege  a  waiver  by  the  carrier  of  a  compliance  with 


bjr  reason  of  such  decepblon  the  ani- 
mals sbtpped  were  crow^Sed  and  In- 
jured. Une  flr^t  suit  la  on  oontract; 
ttae  second  Is  in  tort.  Mitchell  v. 
QeoTgia.  R.  Co..  68  Ga.  644. 

Sa.  Union  Pac.  R.  Co.  v.  Beard- 
well.  79  Kan.  40,  99  P  214. 

63.  Dunbar  v.  Port  Royal,  etc.,  R. 
Co..  3«  S.  C.  110.  16  SB  asr.  $1  Am 
SR  860.  But  compare  supra  text 
and  note  33. 

[a]  XUTUtraUoit. — Under  a  com- 
plaint alleging  a  contraot  by  defend- 
ant to  ship,  transport,  and  carry 
plalntifT's  cooda  to  New  York,  a  bill 
whereby  defendant  agreed  to  for- 
ward only  to  New  York,  with  the 
stipulations  that  it  "assumes  no  lia- 
bility beyond  Its  own  rails,"  and 
"will  not  be  responsible  tor  delays 
or  damages  from  unavoidable 
oausea,"  is  inadmissible,  the  two 
oontraots  being  different;  but  pos- 
atbly  this  objeotion  might  be  obvi- 
ated by  amendment.  Dunbar  v.  Port 
Roy^  etc.,  R.  Co..  86  S.  C.  110,  115, 
16  SB  867,  31  AmSR  8«0. 

64,  Atlanta,  etc^  R.  Co.  v.  Jaooba* 
Pharmacy  Co.,  IBS  Ga.  113,  68  SE 
10S9;  LiOutsvUle,  etc.,  R.  Co.  v.  Cody. 
119  Oa.  371,  46  UU!  428;  Louisville, 
etc..  R.  Co.  V.  Woodford,  162  Ky. 
898.  153  SW  722. 

66.  Ga.— Expositten  Cotton  Mills 
V.  Western,  etc..  R.  Co.,  83  Ga.  441, 
10  SB  113. 

III. — ^Toledo,  etc..  R.  Oo.  v.  Rob- 
erts, 71  111.  640:  ChlcajM,  etc.,  R. 
Co.  V,  Hale.  2  111.  A.  160. 

Mo. — Ingwerson  v.  Chdoago,  etc., 
R.  Co..  205  Mo.  328.  108  SW  1148. 

N.  Y.<— RosebrooHs  t.  Dinemore,  4 
Abb.  Pec.  118.  1  Transcr.  A.  266,  6 
AbbPrNS  69,  36  HowPr  138. 

Or.— Normrtle  v.  Oregon  Nav.  Oo., 
41  Or.  177,  69  P  928. 

Vt. — Mann  v.  Blrchard,  40  Vt.  S26. 
94  AmD  393;  Varil  v.  Strong,  10  Vt. 
467:  Wright  v.  Geer,  6  Vt.  151,  27 
AmT>  638. 

Eng. — Ireland  v.  Johnson,  1  Bing. 
N.  Cas.  162  27  ECL  688,  131  Reprint 
1080:  Max  v.  Roberts.  12  East  89, 
104  Reprtnt  36;  Govett  v.  Radnidge. 
3  EJant  62.  102  Reprint  520. 

"In  an  aotlon  of  tort  arJiflng  out 
of  a  contract  the  statement  of  the 
contract  is  often  as  material  as  in 
an  aciUcm  on  the  oontract  ttself.  Ire- 
land V.  Johnson.  1  Bfng.  N  Ca«.  162, 
167.  27  ECIi  588.  131  Reprint  1080. 

66.    See  cases  supra  note  65. 

[a]  Uabllity  as  wazalioiuemaa. — 
PlalntifT.  having  sued  defendant  on 
Its  liability  as  a  common  carrier, 
cannot  recover  on  Its  Hablllty  aa  a 
warehouseman.     Nonn41e  v,  Oregon 


Nav.  Co.,  41  Or.  177.  69  P  928. 

[b]  UaUU^       pvtvat*  euxler^ 

Under  a  comiHaint  chargiing  defend- 
ant as  a  common  carrier,  no  recov- 
ery can  be  had  on  proof  of  a  lia- 
bility as  a  private  carrier  only. 
Honeyman  v.  Oregon,  ertc.  R.  Co.,  13 
Or.  362,  10  P  62C  57  AmR  20. 

67.  Ingwerson  v.  Chicago,  etc.,  R. 
Co.,  205  Mo.  328,  103  SW  1143;  Mann 
V.  BlrcAiaTd,  40  Vt.  326,  94  AmD  398; 
Va41  V.  S-trong,  10  Vt.  457;  Wright 
V.  Geer.  6  VL  151,  27  AmD  538. 

[a]  TadMUM  fataL — In  an  action 
to  recover  damages  of  defendants, 
as  common  cariHers,  for  negligence 
in  transporting  a  consignment,  if  the 
deolaratlon  alleges  a  speolal  contract 
for  unusual  dispatch  In  transporta- 
tion, and  the  evidence  does  not  show 
any  agreement  for  unusual  dispatch, 
the  variance  will  be  deemed  fatad 
whether  the  aotdon  is  one  of  tort  or 
of  contract.  Mann  v.  Blrchard,  40 
Vt.  826,  94  AmD  398. 

68.  Louisville,  etc.,  R.  Co.  v. 
Woodford.  152  Ky.  398,  158  SW  722. 
-  69.  Cng^ns  V.  OogBwell.  3  M.  ft 
S.  369,  106  Reprint  660. 

[a]  tUaatratloxu — if  the  declaration 
alleges  an  undertaking  by  the  car- 
rier to  transport  several  packages, 
and  the  undertaking,  as  proved,  1«  to 
carry  only  one,  a  recovery  may 
neverthelew  be  had  for  as  much  as 
is  proved,  because  the  undertaking 
is  dlvlalble,  although  it  appears  from 
the  declaration,  to  be  entire.  Hutch- 
inson Carriers  §  760. 

60.  Aosebrook  v.  Dlnsmore,  4  Abb. 
Dec.  118,  1  Transcr.  A.  266,  6  Abb 
PrNS  69,  36  HowPr  138. 

[a]  l^lastratlon. — A.  complaint.  In 
an  actiion  agalnat  a  carrier,  alleged 
the  shipment  of  goods;  niat  before 
they  reached  their  place  of  dest4na- 
tik>n  the  conalgnee  had  removed  to 
ancther  place;  that  the  carrier  was 
directed  to  forward  the  goods,  which 
he  failed  to  do;  and  that  they  were 
negligently  lost  The  evidence  showed 
t!ha%  the  con^enee's  agent  demanded 
the  goods  sit  the  place  of  destination, 
but  that  a  delivery  was  negligently 
refused.  There  being  no  objection 
taken  at  tflie  trial  to  the  variance 
between  the  declarertiton  and  the  ev4- 
dence,  a  recovery  was  warranted. 
Rosebrook  v.  Dinsmore.  4  Abb.  Dec. 
(N.  Y.)  118,  1  Transcr.  A.  266,  6 
AbbPrNS  59.  36  HowPr  138. 

61.  Expoeltfon  Cotton  Mills  v. 
Western,  etc.,  R.  Co.,  83  Ga.  441,  10 
SE  lis. 

63.  lAng  V.  Brady,  73  Conn.  707, 
49  A  199:  St.  Louis,  etc.,  R.  Co.  v. 
Kllmberlln,  61  Tex.  Olv.  A.  124,  111 


SW  671;  Wright  v.  McKee,  37  Vt 
161. 

63.  JVeoesstty  of  pleadliiff  fallnc* 
to  giva  notios  as  •  defense  see  infra 
i  664. 

64.  U.  S. — Metropolitan  Trust  Co. 
V.  Toledo,  etc;,  R.  Co.,  107  Fed.  628. 
But  see  infra  note  68;  Infra  |  664. 

Apis. — Atohlson,  etc.  R.  Co.  v.  Cof- 
fin. 13  Arts.  144,  108  P  480. 

Ind. — Cleveland,  etc.,  R.  Co.  v. 
Rudy,  173  Ind.  181,  89  NE  951:  U.  S. 
Express  Co.  v.  Harris,  61  Ind.  127; 
Anderson  v.  Lake  Shore,  etc.,  R.  Co., 
26  Ind.  A.  196,  69  NB  396;  Parnlll  v. 
Cleveland,  etc.,  R.  Co.,  28  Ind.  A. 
638,  55  1026:  Irfiulsvime,  etc.,  R. 
Co.  .y.  Widman,  10  Ind.  A.  92,  37  KB 
654. 

Kan. — Kallna  v.  Union  Pac  R.  Co., 
69  Kan.  172.  76  P  438. 

Mo. — Balcer  v.  Missourt  Pac.  R. 
Co.,  19  Mo.  A.  321.  But  see  infra 
note  68;  infra  f  564. 

N.  Y. — Osterhoudt  v.  Southern  Pac. 
Co.,  47  App.  Div.  146.  62  NYS  134. 
But  see  Infra  note  68;  infra  I  564. 

Okl.— Midland  Valley  R.  Co.  v. 
Ezell.  29  Okl.  40.  116  P  163:  St  Louis, 
etc.,  R.  Co.  V.  Phillips,  17  OkL  864, 
87  P  470. 

Tex.— MlssoUPl  .  Pac.  R.  Co.  v. 
Scopt,  2  Tex.  A.  Civ.  Cas.  I  324.  But 
see  infra  note  68;  and  infra  1  564. 

W.  Va — WUlIamsport  Hardwood 
Lumber  Co.  v.  Bal'umore,  etc.,  R, 
Co.  71  W.  Va.  741,  748.  77  SE  32S 
[eft  Cyc]. 

[a]  A  proTlsloa  of  tUs  Oharaotor 
'Is  not  OM  sMBiptlBr  tlw  «anl«r 
from  Its  oommoa-law  UabUity  or 
UadUnff  ttat  lUAUty,  but  on«  Im- 
posing  a  condUlon  upon  the  snipper 
which  he  must  observe  before  he 
may  recover  for  a  breach  of  the  car- 
rier's duty:  In  ottier  words,  it  is  a 
conditflon  ox  recovery,  and  not  an  ex- 
em  pill  on  from  liability.  Hence  wh«n 
the  shipper  Aeeln  a  recovery  he  must 
show  compliance  wdth  the  condttlon 
upon  which  recovery  may  be  had." 
Kallna  v.  Union  Pac.  R.  Co..  69  Kan. 
172.  174.  76  P  438. 

[b]  notion  for  Jndgment  on  pleaA- 
Ings, — Fulling  such  an  allegation  by 
paaintifE.  a  motHon  for  Judgment  for 
defendant  on  the  pleadings  will  be 
su.9tafned  In  the  absence  of  a  motion 
by  plaJlnt4fI  for  leave  to  amend.  St 
Louis,  etc.,  H.  Co.  v.  Phillips,  17  Okl. 
264.  87  P  470. 

66.  Atchison,  etc.,  R.  Co.  v.  Cof- 
fin, 13  Ardz.  144,  146.  108  P  480  [quot 
Cyc];  Baker  v.  Missouri  Pac  R.  Co., 
19  Mo.  A.  321;  Osterhoudt  v.  South- 
ern Pac.  Co..  47  App.  Div.  146,  62 
NYS  134. 


bar. 


For  later  eases,  OsTsloyments  and  ohangws  in  tbe  law  see  cumulative  Annotations,  same  title,  pageand  note  nuiube: 
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the  requirement,"  although  the  jrequirement  may  be 
dispensed  with  by  all^tiona  that  compliance  there- 
with was  rendered  impossible  by  defendant's  own 
act."  There  are,  however,  a  number  of  decisions 
which  take  the  view  that  a  stipulation  of  the  char- 
acter under  consideration  must  be  treated  as  a 
matter  of  defense." 

[$  550]  p.  Demand.  Where  the  action  is  for 
nondelivery,  there  should  be  an  all^ation  of  de- 
mand;" but  if  breach  of  contract  is  allied  demand 
is  immaterial.''* 

Aider  by  answer.  Where  the  carrier,  being  sued 
for  nondelivery,  pleads  that  the  goods  were  never 
received,  it  thereby  admits  nondelivery.** 

551]  q.  Damage  or  Injury  SuBtained.  The 
recovery  is  limited  strictly  to  the  issues  made,  and 
the  declaration  or  the  complaint  should  indicate 
with  precision  the  nature  of  the  damage  or  the 
injury  for  which  relief  is  sought.'^  In  the  absence 
of  an  allegation  that  special  damages  were  'incurred, 
evidence  of  special  damages  is  not  admissible.'^ 

Allegation  of  nondelivery,  and  proof  of  injur  in 
transportation.    Where  a  complaint  in  an  action 


6S.  Vrey  v.  New  Tork  Cent.,  etc., 
R.  Cq^  114  App.  EUv.  747,  100  NYS 
22S;  WMterfleVd  v.  Far^,  80  Misc. 
40.  141  NTS  644;  Midland  Valley  R. 
Co.   V.  Bzell,  29  Okl.  40,  lift  P  163. 

67.  Baker  v.  Mliasouri  Pac.  R.  Co., 
19  Mo.  A.  321. 

68.  U.  S.— The  Tamploo.  151  Fed. 
689:  Central  VermoM  R.  Co,  v.  Soper, 
59  Fed.  879,  8  CCA  341. 

Mo. — Ubby  v.  St.  tioula,  etc.,  R. 
Co.,  137  Mo.  A.  276.  117  SW  639: 
HcNidioI  V.  Faoiflc  Expreaa  Co.,  12 
Ho.  A.  401. 

N.  Y. — Hoye  v.  PemwylTOnia  R, 
Co..  191  N.  T.  101.  88  NE  B8«.  17 
I^RANS  041  and  note,  14  AnnCas  414; 
Weatcott  V.  Fargo,  61  N.  T.  642,  19 
AmR  SOO. 

N.  D. — Hatcti  V.  MlnneapoHs.  etc., 
R.  Co.,  IS  N.  D.  490,  107  NW  108. 

Tex. — Bt.  X«oala,  etc,  R.  Co.  v. 
Hoys,  12  Tex.  dV.  A.  67T,  26  SW 
476. 

S<%  also  infra  5  564. 

[a]    BMsona  tax  rule. — fi)  The 

stipulation  is  In  the  nature  of  a  con- 
dition subsequent.  Central  Vermont 
R.  Co.  V.  Soper,  69  Fed.  879,  8  CCA 
241.  <2>  Plaintiff's  rlfrht  to  recover 
existing  at  common  law,  the  Umlta- 
tfons  embraced  In  the  bill  of  lading 
are  to  be  treated  as  matters  of  de- 
fense. Hoye  V.  Pennsylvania  R.  Co., 
191  N.  Y.  101,  88  NB  586,  17  L.RANS 
641,  14  AnnCas  414  and  note;  West- 
cott  T.  Farao,  01  N.  Y.  &42,  19  AmR 
300.  <3>  The  condition  is  a  limita- 
tion on  the  right  of  nlaintlff  to  main- 
tain the  action  and  pertains  to  the 
remedy,  and  Is  therefore  a  matter 
of  defense.  Hatch  v.  Minneapolis, 
etc..  R.  Co..  IB  N.  D.  490,  107  NW 
1087.  (4)  In  Texas  the  reason  as; 
signed  la  that  under  a  statute  the 
burden  of  proof  Is  on  the  carrier  to 
show  noncompliance  with  the  re- 
quirement. St.  Liouls,  etc.,  R.  Co.  v, 
Hajw.  IS  Tex.  Civ.  A.  577.  36  SW  476. 

68.  Hot  Springs  R.  Co.  v.  Hud- 
glna,  42  Ark.  486;  Michigan  South- 
em,  etc.,  R.  Co.  V.  Bivens,  18  Ind. 
263;  Jarrett  v.  Great  Northern  R. 
Co..  74  Minn.  477,  77  KW  204. 

TO.  Brsklne  v.  Steamboat  Thames, 
6  Mo.  371:  Ludwfg  V.  Merre.  B  Watts 
A  3.  (Pa.)  486. 

n.  Hot  Springs  R.  Co.  v.  Hudgtns. 
42  Ark.  486. 

72.  u.  S. — Inman  t.  Seaboard  Air 
Line  R.  Co.,  169  Fed.  960;  The 
Thomas  Melville,  36  Fed.  708. 

Ala. — Alabama  Oreat  Southern  R, 
Co.  V.  Orabfelder.  21  Ala.  200.  8  S 
432;  Southern,  etc.,  R.  Co.  v.  Wilson, 
78  Ala.  S87. 

Ga. — Lioulsville.  etc.,  R.  Co.  ▼.  Cody, 
119  Ga.  871.  46  SB  429. 

Ho. — Smith  V.  Chicago,  etc.,  R.  Co., 
182  Mo.  A.  ISO.  170  SW  824. 

Okl. — ^Atchtwin,  etc.,  R.  Ca  t.  I«m- 
bert.  S2  OkL  ««5.  122  P  422. 


S.  C. — Miami  Powder  Co.  v.  Port 
Royal,  etc..  R.  Co..  28  B.  C.  78,  1«  8E 
839.  21  LRA  123. 

Tex. — Cane  Hill  Cold  Storage,  etc.. 
Co.  v.  San  Antonio,  etc.,  R.  Co.,  (Civ. 
A.)  96  SW  761;  Texas,  etc.,  R.  Co. 
v.  Dlshman.  38  Tex.  Civ.  A.  277,  85 
SW  319;  Missouri  Pac.  R.  Co.  V. 
Pagan.  (Civ.  A.)  29  SW  1110. 

Wis.— Nudd  V.  Wells.  11  Wis.  407. 

[a]  Xtemlslng  damagea^d)  In 
an  action  against  carriers  for  Injury 
to  a  live  stock  shipment,  the  petition 
was  not  InRufllcient  for  falling  to 
separately  allege  the  Items  of  dam- 
age to  the  stock  through  rough 
handling,  long  conflnement  in  the 
cars,  failure  to  feed  and  water,  etc. 
"In  the  nature  of  things  the  pleader 
could  not  definitely  state  the  amount 
of  damages  due  to  each  of  these 
causes."  Missouri,  etc.,  R.  Co.  v.  Rich, 
51  Tex.  GIv.  A.  312.  315.  112  SW  114. 
(2)  But  ordinarily,  where  several 
acts  of  negligence  are  charged,  the 
complaint  should  show  what  dam- 
ages result  from  each  act.  In  an 
action  to  recover  damages  for  fail- 
ure to  furnish  cars  for  the  shipment 
of  stock  at  the  time  agreed,  and  for 
failure  to  transport  such  stock  with 
reasonable  diligence,  the  complaint 
should  show  what  part  of  the  total 
delay  was  occasioned  by  the  failure 
to  furnish  cars,  and  what  part  oc- 
curred en  route.  Richardson  v.  Chi- 
cago, etc.,  R.  Co.,  68  Wis.  684,  17  NW 
399.  <3)  And  damage  claimed  by  an 
alleged  fall  in  the  market  and  by 
alleged  negligence  should  be  sepa- 
rately stated.  Texas,  etc.,  R.  Co.  v. 
Farrlngton,  40  Tex.  Civ.  A.  206.  88 
SW  889.  (4)  A  petition  which  states 
with  particularity  Injuries  to  the 
bodies  of  the  several  animals  Is  not 
demurrable  for  incorrectly  stating 
the  measure  of  damages.  St.  X^oul.t 
Southwestern  R.  Co.  v.  Allen,  (Tex. 
Civ.  A.)  117  SW  923. 

73.  Weaterfleld  v.  Fargo,  80  Misc. 
40.  141  NYS  544;  Gulf,  etc.,  R.  Co. 
V.  Wright.  (Tex.  Civ.  A.)  87  SW  191. 

[a]  Thus,  in  an  action  for  dam- 
ages to  live  stock,  caused  by  delay 
in  transit,  evidence  that  plaintiff  told 
defendant's  agent  that  he  wanted  to 
enter  the  stock  at  a  fair  as  soon  as 
possible  was  improper,  where  the  pe- 
tition did  not  seek  special  damages 
for  delay  In  entering  the  horses  at 
the  fair,  Texas,  etc..  R.  Co.  v.  El- 
lerd.  38  Tex.  Civ.  A.  696,  87  SW  362. 

(hi  BnlHrteney  of  aTennsat  of 
■pMlal  dunsM.— (1)  Where  special 
damage  Is  claimed  through  failure 
to  consummate  a  deal,  failure  to 
name  the  persons  with  whom  the 
deal  was  to  have  been  made  vitiates 
the  petition.  Townsend  v-  Texas, 
etc.,  R.  Co..  40  Tex.  Civ.  A.  71,  88 
SW  202.  (2)  Where  at  the  time  bf 
Alpment  the  carrier  was  notified  as 


against  a  carrier  charges  a  nondelivery  of  the  goods 
consi^ped  for  carriage,  no  recovery  can  be  for 
an  injury  to  the  goods  in  transportation.^* 

Interest  as  damages  may  be  allowed,  it  seems, 
although  not  asked  in  the  petition." 

Measure  of  damages.  In  an  action  against  a  car- 
rier for  injuries  to  a  shipment,  the  petition  need 
not  aver  the  measure  of  damages." 

[$  552]  r.  Negativing  Defenses.  In  accordance 
with  the  general  rule  as  to  anticipating  or  pega- 
tiving  matters  of  defense/^  the  defense  that  the 
damaged  condition  of  the  goods  was  occasioned  by 
an  inherent  vice  or  a  natural  deterioration  in  the 
goods  need  not  be  negatived  by  plaintiff.'* 

[$  553]  g.  In  Special  Proceedings  Qiven  by 
Statute.  In  a  suit  brought  under  a  statute  pro- 
viding therefor  to  recover  damages  for  nonper- 
formance of  a  contract  of  affreightment,  it  is 
essential  that  the  complaint  shall  set  forth  facts  to 
show  that  the  case  falls  fully  within  the  provisions 
of  the  statute.'" 

[$  554]  t.  Statatoxy  Fonn  of  Complaint  In 
some  jurisdictions  forms  of  eomplunt,  in  ae'tions 

to  what  damages  would  accrue  In 
case  of  Its  failure  to  perform  Its 
contract,  the  petition  need  not  Item- 
ize the  different  matters  constituting 
the  sum  total  of  such  damage.  Pa- 
cific Express  Co.  v.  Needham,  37  Tex. 
CIV.  A.  129,  88  SW  22. 

74L  Alabama  Great  Southern  R. 
Co.  V.  Grabfelder,  83  Ala.  200.  2  S 
482;  South,  etc.,  R.  Co.  v.  Wilson, 
78  Ala.  687;  Nudd  v.  Wells,  11  Wis. 
407. 

76.  Harter  v.  Charleston,  etc.,  R. 
Co.,  86  S.  C.  192,  67  SE  290;  Ft. 
Worth,  etc.,  R,  Co.  v,  Greathouse,  82 
Tex.  104,  17  SW  884;  San  Antonio, 
etc..  R.  Co.  v.  Barnett,  27  Tex.  Civ. 
A.  498,  66  SW  474.  Contra  Gulf, 
etc.,  R.  Co.  v.  Lee,  (Tex.  Civ.  A.)  65 
SW  64  (holding  that  to  permit  a 
recovery  of  interest  as  a  part  of 
the  damages  in  an  action  tor  In- 
juries to  a  shipment  of  cattle,  the 
petition  should  allege  and  set  forth 
such  Item). 

[a]  la.  Bontb  OtfoUua,  the  statute 
making  the  carrier  liable  for  the 
amount  of  loss  or  damage  to  freight 
en  route,  together  with  interest 
thereon  from  tl^e  date  of  filing  the 
claim  until  its  payment,  fixes  the 
measure  of  damages  for  loss  In  such 
case,  so  that  the  complaint  in  an 
action  against  the  carrier  therefor 
need  not  demand  interest  In  order  to 
recover  It.  Harter  v.  Charleston,  etc, 
R.  Co.,  25  8.  C.  192,  67  SB  290. 

76.  Missouri,  etc.,  R.  Co.  t.  MuK 
key.  (Tex.  Civ.  A.)  159  SW  111; 
Gulf.  etc^R.  Co.  V.  Wllhelm.  (Tex. 
A.)  16  Sw  109.  See  also  .Gulf,  etc, 
R.  Co.  V,  King.  (Tex.  Civ.  A.)  174 
SW  900  (holding  that  the  petition 
In  an  action  for  Injuries  to  a  ship- 
ment of  live  stock  alleging  generally 
that  it  was  damaged  to  the  extent 
of  six  hundred  dollars,  without  allc^ 
gatlon  as  to  Its  market  value  at  the 
point  of  destination,  Is  suRlclent, 
since  when  there  is  evildence  to  take 
the  case  to  the  jury  It  is  for  the 
court  to  Instruct  on  the  measure  of 
damages). 

[a]  Season  for  rule. — The  meas- 
ure of  damages  is  a  rule  of  law 
governing  the  admission  of  testi- 
mony and  need  not  be  pleaded  In 
order  for  the  petition  to  state  a 
cause*  of  action.  Missouri,  etc.,  R. 
Co.  V.  Mulkey,  (Tex.  Civ.  A.)  159  SW 
111. 

77.  See  generally  Pleading  [31 
Cyc  1091. 

78.  Louisville,  etc..  R.  Co.  v.  Mc- 
Han.  144  Ga.  688,  87  SB  889. 

79.  Louisville,  etc.,  R.  Co.  v.  Ft. 
Wayne  Electric  Co.,  108  Ky.  118.  66 
SW  918.  21  KyL  1544;  Hempstead  v. 
New  York  Cent.  R.  Co.,  28  Barb.  (N. 
Y.)  486;  The  Oalenarsv.  Seals,  f  Wis. 
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against  carriers,  are  prescribed  by  statute,  and  here 
it  will  be  sufficient  to  pursue  the  statutory  form.^ 
[$  555]  u.  Joinder  of  OonntB.  In  actions  for 
loss  or  injury,  counts  against  defendant  as  a  ware- 
houseman may  be  joined  with  counts  against  it  as  a 
common  carrier  and  this  may  be  done  by  a 
proper  amendment  of  the  pleading.^'  Under  some 
of  the  practice  acts,  a  count  on  a  bill  of  lading 
may  be  united  in  the  same  declaration  with  a  count 
in  fort  for  negligence  in  the  loss  of  the  goods 
shipped." 

[$  556]  2.  Plea  or  Ataww—*.  At  Oonunon 
Lav — (1)  Oenu^  larae.  In  actions  ex  contractu 
the  general  issue  is  "non 'assumpsit";^  and  this 
plea  operates  as  a  denial  of  the  contract  all^fed  in 

the  declaration.^^ 

Actions  ex  delicto.  In  actions  ex  delicto  against 
the  carrier,  the  general  issue  is  "not  guilty";" 
and  it  has  been  said  that  in  this  class  of  actions 
most  matters  of  defense  may  be  shown  under  the 
general  issue,  and  for  this  reason  it  is  seldom  ad- 


visable to  resort  to  a  special  plea.*'^ 

Idmited  liability  contracts.  According  to  the 
weight  of  authority,  a  carrier  sued  for  loss  or  in- 
jury may,  under  the  general  issue,  show  a  contract 
limiting  its  common-law  liability,  and  a  special 
plea  setting  up  such  contract  is  bad  as  amounting 
to  the  general  issue;**  and,  even  if  a  special  plea 
would  ordinarily  be  necessary,  a  provision  in  a  bill 
of  lading  limiting  the  valuation  and  the  amount  of 
recovery  in  the  event  of  liability  is  available  to  the 
carrier  without  a  special  plea  where  the  bill  of 
lading  has  been  offered  in  evidence  by  plaintiff.^* 
There  are,  however,  decisions  which  hold  or  imply 
that,  to  be  available,  a  contract  limitii^  the  com- 
mon-law liability  of  the  carrier  must  be  specially 
pleaded."** 

557]  (2)  Special  Flea.  Before  filing  a 
special  plea,  the  pleader  should  satisfy  himself  that 
the  fact^  therein  set  forth  are  not  admissible  under 
the  general  issue,  for  if  they  are  the  plea  will  be 
bad  as  amounting  to  the  general  issue  ;^  but  an  ob- 
jection that  a  special  plea  is  bad  as  amounting  to 


80.  Walter  v.  Alabama  Oreat 
Southern  R.  Co.,  142  Ala.  474,  39  8 
87:  Rowland  v.  Wallace,  81  Ala.  23S, 
2  a  96;  and  statutoiy  provisions. 

[ft]  ZB,  AlalMunfc. — (1)  Where,  In 
an  action  against  a  carrier  for  breach 
of  a  contract  for  transportation, 
plaintiff's  first  count  In  his  complaint 
was  In  the  code  form,  he  was  en- 
titled to  recover  thereon,  although 
the  evidence  showed  that  the  ship- 
ment was  made  under  bills  of  ladlnf 
containing  special  stipulations. 
Southern  R.  Co.  v.  Webti,  143  Ala. 
304.  39  S  262,  111  AmSR  4S,  S  Ann 
Cas  97;  Nashville,  etc.,  R.  Co.  v. 
Cody.  137  Ala.  597.  34  S  1003;  Louis- 
ville, etc.,  R.  Co.  v.  Landers,  135  Ala. 
604.  33  S  482  foverr  Nashville,  etc.. 
R.  Co.  v.  Parker,  123  Ata.  683,  27  3 
323].  (2)  Other  complalntf)  suffl- 
clently  complying  with  the  statutory 
form.  Southern  R.  Co,  v.  Brewster, 
9  Ala.  A.  597.  63  8  790;  Southern  R. 
Co.  V.  Proctor,  3  Ala.  A.  413,  57  SB 
513. 

81.  Armstrong  v.  Chicago,  etc.,  R. 
Co.,  45  Minn.  86,  47  NW  459;  Whit- 
ney v.  Chicago,  etc.,  R.  Co.,  27  Wis. 
327. 

82.  Annlston,  etc..  R.  Co.  v.  Led- 
better,  92  Ala.  326. '9  S  73;  St.  Louis, 
etc.,  R.  Co.  V.  Dodd,  59  Ark.  317.  27 
SW  227;  Peo.  v.  Kalamazoo,  35  Mich. 
227. 

[a]  Thoa,  in  an  action  against  a 
railroad  company,  seeking  to  charge 
it  as  a  common  carrier  for  the  loss 
of  goods,  a  count  may  bo  added  by 
amendment  charging  It  as  a  ware- 
houseman; but  If  the  amendment  Is 
not  filed  until  after  the  lapse  of  one 
year  frorti  the  accrual  of  the  cause 
of  action  (Code  9  2619).  the  statute 
of  limitations  Is  available  as  a  de- 
fense. Anniston,  etc.,  R.  Co.  v.  Led- 
better,  92  Ala.  326.  9  S  73. 

[b]  Amending  to  allow  UablUty 
mm  warehouseman. — <1)  Where  a  com- 
plaint alleges  negligence  on  defend- 
ant's part,  committed  in  Its  capacity 
as  carrier,  and  the  evidence  shows 
that  it  was  committed  in  its  capa'-- 
ity  as  warehouseman,  the  complaint 
may  be  amended  to  conform  to  the 
proof  after  the  case  has  gone  to  the 
jury.  St.  Louis,  etc.,  R.  Co.  v.  Dodd. 
69  Ark.  317.  27  SW  227.  (2)  Where 
a  declaration  charges  a  railroad  com- 
pany, as  a  common  carrier,  for  loss 
of  goods  shlpned  over  Its  llhe  and 
destroyed  by  fire  while  In  its  depot 
awaiting  delivery.  It  cannot  be 
amended,  after  the  cause  of  action 
lias  become  barred  by  the  statute  of 
limitations,  so  as  to  charge  the  com- 
pany for  negligence  as  a  warehouse- 
man. Peo.  V.  Kalamazoo,  35  Mich. 
227. 

83.  Central  Vermont  R.  Co.  v.  8o- 
per,  6»  Fed.  879,  8  OCA  841  (constru- 


ing thtt  MoesachuBotta  Practice  Act). 

M.    Dale  v.  Hall,  1  Wlls.  C.  P.  281. 

88.  Central  of  Oeorgla  K.  Co.  v. 
Montmollen,  145  Ala.  468,  39  S  820. 
117  AmSR  53;  Dale  v.  Hall.  1  Wlls. 
C.  P.  281.  95  Reprint  619. 

[a]  Att*m]rtMI  AmUvmgj. — A  car- 
rier, when  sued  for  failure  to  deliver 
goods,  may,  to  relieve  itself  of  the 
breach  set  up  In  the  complaint  and 
denied  by  the  general  issue,  prove, 
without  a  special  plea,  an  attempted 
delivery.  Central  of  Georgia  R.  Co. 
V.  Montmollen,  145  Ala.  468,  39  S 
820,  117  AmSR  58. 

88.  McCall  V.  Forsyth.  4  Watts 
&  6.  (PaJ  179;  Elwell  v.  Grand  Junc- 
tion R.  Co..  5  M.  &  W.  669,  161  Re- 
print 284. 

87.  Louisville,  etc..  R.  Co.  v,  Mc- 
Cool,  167  Ala.  644,  52  8  666;  Seaboard 
Air  Line  R.  Co.  v.  Rentz,  60  Fla. 
449,  54  S  20;  Hoyt  v.  Allen,  2  Hill 
(N.  y.)  822;  Brown  V.  Dunlap,  3  S. 
C.  lOL 

[a]  Vonexlateno*  of  relation  of 
oommou  earrlar  to  ililxiper^— In  case 
against  a  carrier  defendant  may 
show  under  a  plea  of  the  general 
Issue  that  he  did  not  occupy  the 
relation  of  a  common  carrier  to 
plaintiff  in  the  transaction  out  of 
which  the  action  arose.  Brown  v, 
Dunlap,  3  S.  C.  101. 

[b]  Ownersliip  of  8Y>oaa,^(l)  In 
detinue  against  a  carrier  for  freight, 
brought  by  the  consignee,  if,  when 
the  consignee  demanded  the  freight, 
he  had  no  bill  of  lading  and  refused 
to  pay  the  invoice  price  of  the 
freight  or  show  his  ownership,  it 
was  a  defense  and  could  be  shown 
under  the  general  Issue.  Louisville, 
etc..  R.  Co.  V,  McCooi,  167  Ala.  644, 
52  8  666.  (2)  The  carrier's  plea  of 
the  general  Issue,  in  an  action  by  a 
shipper  for  loss  of  freight  casts  on 
the  shipper  the  burden  of  proving 
his  present  ownership  of  his  claim 
for  loss  of  hla  freight.  Northern 
Alabama  R.  Co,  v.  Feldman,  1  Ala. 
A.  334.  56  8  16. 

[c]  XTegllgenc*  of  shipper,! — In  an 
action  against  a  carrier  for  damages 
to  live  stock,  the  fact  that  plaintiff's 
own  negligence  caused  the  dam.igi; 
may  be  shown  under  the  general 
issue,  although  where  mere  contribu- 
tory negligence  Is  relied  on  as  a  de- 
fense It  should  be  specially  pleaded. 
Seaboard  Air  Line  R,  Co,  v.  Hentz, 
60  Fla.  449.  64  8  20, 

88.  Klalr  V.  Philadelnhla,  etc..  R. 
Co.,  25  Del.  274.  78  A  1085;  Wiggins 
Perry  Co.  v.  Blakeman,  64  III.  201; 
Illinois  Cent.  R.  Co.  v.  Johnson,  84 
111.  389;  Baltimore,  etc.,  R.  Co.  v. 
Robs,  105  111.  A.  64;  Coles  v.  Louis- 
ville, etc..  It.  Co..  41  111.  A.  607; 
Wabash,  etc.,  R,  Co.  v.  MoCasland, 
11  311.  A.  491:  Wabuh,  etc.,  R.  Co.  v. 


Black,  11  111.  A.  466  [rev  111*11.  351, 
63  AmR  628];  Brlnd  v.  Dale,  2  M.  & 
W.  776,  160  Reprint  970. 

[a]  Thu  (1)  It  has  been  so  held 
in  respect  of  a  contract  limiting  li- 
ability of  the  carrier  to  Its  own  line 
(Illinois  Cent.  R.  Co.  v.  Johnson,  34 
111.  389);  (2)  and  of  a  contract  by 
which  the  shipper  expressly  agreed 
to  accompany  the  vehicle  In  which 
the  goods  were  carried  and  protect 
them  from  loss  or  theft  (Brind  v. 
Dale,  2  M.  &  W.  775,  160  Reprint 
9701. 

[bl  Statute  forUddlnf  oontraet 
llTnlMuy  Uahlllty^In  an  action 
against  a  carrier  to  recover  for  dam- 
ages to  carloads  of  potatoes  shipped 
under  bills  of  lading  made  In  another 
state,  a  statute  of  such  state  for- 
bidding contracts  limiting  a  carrier's 
liability  Is  available  without  beinc 
pleaded.  Coats  v.  Chicago,  etc.,  R. 
Co.,  134  111.  A.  2W. 

89.  Ex  p.  Kilgore,  191  Ala.  671. 
67  8  1002. 

so.  Louisville,  etc.,  R.  Co.  v.  Cun- 
ningham, 88  III.  A.  289  (where  the 
court  overlooked  the  decisions  of  its 
own  state  and  followed  the  decisions 
of  states  where  the  code  system  of 
pleading  has  been  adopted ) .  And 
see  Nashville,  etc..  R.  Co.  v.  Cash, 
(Ala,)  70  8  269  (holding  that,  where 
in  an  action  against  a  carrier  for 
damages  to  an  automobile  during 
transportation  a  plea  alleged  that  the 
contract  contained  a  clause  provid- 
ing that  defendant  should  not  be 
liable  for  any  damages  not  caused 
by  Its  negligence,  and  that  the  dam- 
ages complained  of  were  not  caused 
by  Its  negligence,  the  plea  was  one 
of  confession  and  avoidance,  and 
the  burden  of  pleading  the  matter 
of  avoidance  was  on  defendant,  and 
hence  the  plea  should  have  accounted 
affirmatively  for  the  damage  to  the 
automobile  by  alleging  the  exculpa- 
tory facts,  in-stead  of  merely  denying 
that  the  damage  was  caused  by  de- 
fendant's negligence). 

Tor  rule  ander  the  oode  see  infra 
S  563. 

91.  Wabash,  etc..  R.  Co,  v.  Mc- 
Gasland,  11  111.  A.  491:  Wabash,  etc.. 
K.  Co.  v.  Black,  11  111.  A.  465  Trev 
Ul  111.  351.  53  AmR  6281;  Brtnd  v. 
Dale,  2  M.  &  W.  775,  150  Reprint  970. 

[a]  Thus,  In  case  agaln.st  a  car- 
rier for  loss  of  good.s  where  a  plea 
alleged  that  the  delivery  and  the  re- 
ceipt of  the  good.-i  hapnened  after 
the  passing  of  4  Wm.  IV  c  66.  and 
at  the  time  of  the  delivery  plaintiff 
became  and  was  a  passenger,  and 
that  the  goods  were  delivered  to  be 
conveyed  with  him  as  such  passen- 
ger, and  that  no  part  thereof  were 
articles  of  clothing  of  plaintiff.  It 
was  held  that  the  plea  was  an  arga- 
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the  general  issae  must  be  taken  by  special  de- 
murrer.** 

When  special  plsa  necessary.  There  are  many 
matters  of  defense  which  are  not  admissible  under 
the  general  issue,  and  which,  in  order  to  be  availed 
of,  must  be  specially  pleaded."  This  rule  has  been 
applied  where  defendant's  defense  was  cootribu- 
tory  u^ligenee  on  the  part  of  the  shipper,"  in- 
evitable accident  want  ■  of  notice  of  value,^  or 
other  matters  as  to  which  the  shipper  was  required 
to  give  notice  to  the  carrier,*'  and  the  absence  of 
negligence  on  the  part  of  the  carrier  proximately 
contributing  to  the  loss  or  the  injury.'" 

558]  (3)  Flea  in  Abatement.  The  necessity 
and  snfSciency  of  a  plea  in  abatement  to  raise  the 


question  of  the  nonexistence  of  a  corporation  being 
sued  as  a  carrier  follow  the  rules  elsewhere  treated 
in  this  work." 

[$  559]  (4)  Admissitms.  While  a  plea  of  the 
general  issue  does  not  operate  as  an  admission  of 
immaterial  facts,^  in  case  for  loss  of  goods  such  a 
plea  does  admit  the  competency  of  defendants  to 
be  sued  by  the  nune  given  in  the  declaration and 
in  an  action  for  nondelivery  a  plea  that  defendant 
never  received  the  goods  is  an  admission  of  non- 
delivery, and  this  fact  need  not  be  proved  to  entitle 
plaintiff  to  judgment.' 

560]  b.  Under  Oode  Practice— (1)  General 
Dcmial.  In  those  jurisdictions  which  have  adopted 
the  eode  system  of  pleading,  it  is  always  competent 


mentatlve  traverse  of  the  gooda  hav- 
ing been  delivered  to  be  carried  and 
of  defendant's  liability,  and  that  It 
amounted  to  the  general  Issue.  Kl- 
well  V.  Grand  Junction  R-  Co.,  5  M. 
&  W.  869.  161  Reprint  284. 

»a.  Cushman  v.  Hayes.  46  111.  145. 
See  also  Wabash,  etc.,  R.  Co.  v.  Mc- 
Casland.  11  HI.  A.  491:  Wabash,  etc., 
R.  Co.  V.  Black,  11  111.  A.  465  [rev 
111  111.  351.  M  AmR  628]. 

93.  Southern  R.  Co.  v.  Levy.  144 
Ala.  614,  S9  S  9K:  Seaboard  Air  Line 
R.  Co.  V,  Rentz,  60  Fla,  449,  64  S  20; 
Hoyt  V.  Allen,  2  Hill  (N.  822: 
Wyld  V.  Plckford,  S  U.  &  W.  443, 
151  Reprint  lllS;  and  eases  Infra 
notes  94-98. 

[a]  SnOolMit  spMlal  plsM. — (1) 
In  case  for  the  loss  of  maps,  defend- 
ant pleaded  that  at  the  time  of  their 
delivery  to  hlra  be  notified  plaintiff 
that  he  would  not  be  responsible  for 
loss  or  damage  to  the  consignment 
unless  Insured  for  its  value  and  paid 
for  at  the  time  of  delivery ;  that 
defendant  received  the  consignment 
for  carriage  only  on  these  terms,  and 
that  it  was  not  Insui^d  or  paid  for. 
This  plea  was  held  sufficient.  Wyld 
V.  Plckford,  8  M.  &  W.  44J,  151  Re- 
print 1113.  (2)  Where,  in  an  action 
against  the  delivering  carrier  for  in- 
juries to  goods,  defendant  specially 
pleaded  that  the  goods  were  deliv- 
ered to  a  transportation  company  in 
B  for  transportation  to  M,  and  that 
the  re<>eivlng  carrier  issued  its  bill 
of  lading  for 'the  goods,  stipulattnR 
for  exemption  from  liability  for  Are, 
and  that  the  property  was  damaged 
or  destroyed  by  ffre  through  no  fault 
or  negligence  on  defendant's  part, 
such  plea  was  not  demurrable  for 
failure  to  allege  the  receipt  of  the 
bill  of  lading  by  the  shipper  prior 
to,  or  contemporaneous  with,  the  re- 
i;elpt  of  the  goods  by  the  carrier, 
much  contemporaneous  delivery  of 
the  bill  of  lading  being  presumed. 
In  the  absence  of  an  allegation  to  the 
contrary  In  a  replication  of  the  plea. 
Southern  R.  Co.  v.  Levy,  144  Ala. 
€14.  39  S  95. 

[bl  Ingggelant  pleas. — (1)  In  case 
by  H  for  loss  of  goods,  a  plea  that 
the  contract  of  shipment  was  made 
in  New  York  between  defendants  and 
H  &  Co.;  that  H  made  the  contract; 
that  he  transacted  business  in  New 
Tork  under  the  name  of  H  A  Co.; 
and  that  the  said  "&  Co."  did  not 
represent  an  actual  partner,  is  bad. 
To  bring  the  case  within  the  statute 
which  forbids  trading  In  the  name 
of  a  fictitious  firm,  the  plea  should 
aver  that  plaintlfT's  transaction  of 
business  as  H  &  Co.  related  to  the 
goods  in  question.  Hoyt  v.  Allen,  Z 
Hill  (N.  T.)  322.  (2)  A  plea  by  a 
carrier,  sued  for  the  nondelivery  of 
goods,  which  alleges  that,  before  It 
ascertained  that  the  same  was  in- 
tended for  plaintiff,  plaintiff  had  left 
the  United  States,  preventing  the 
carrier  from  delivering  the  goods  to 
him,  and  the  carrier  did  not  recel've 
fnstmctiona  from  him  to  deliver  the 
goods  to  any  other  person,  was  de- 
murrable because  It  contained  no 
nutter  of  avoidance  of  the  fulflll- 
nent  of  the  carrier's  contract  and 
failed  to  show  an  attempt  by  notice 


through  the  mails  or  otherwise  to 
effect  a  delivery.  Broad  wood  v. 
Southern  Express  Co.,  148  Ala.  17, 
41  S  769. 

94.  Smiley  v.  Keith.  S  Ala.  A.  S54, 
67  S  127;  Seaboard  Air  Line  R.  Co. 
V.  RenU,  60  Fla.  449,  64  S  20.  See 
generally   Negligence    [29  Cye  67fi, 

580], 

[a]  In  other  words,  (1)  contribu- 
tory negligence  of  the  shipper  In 
causing  the  damage  complained  of 
is  matter  of  confession  and  avoid- 
ance and  must  be  specially  pleaded. 
Seaboard  Air  Line  R.  Co.  v.  Rentz, 
60  Fla.  449.  54  S  20.  (2)  And  the 
plea  will  be  bad  If  it  does  not  set 
out  facts  showing  In  what  the  con- 
tributory negligence  consists.  Smi- 
ley V.  Keith,  3  Ala.  A.  354.  57  S  127. 

[b]  niostratlon. — ^A  plea  of  de- 
fendants, sued  for  Injuring  a  piano 
while  moving  It  from  one  house  to 
another,  in  the  line  of  their  business 
under  a  contract,  that  plaintiff  was 
guilty  of  contributory  negligence  by 
consenting  to  an  InsufUcient  number 
of  men  attempting  to  move  or  to 
load  it  on  defendants'  wagon  Is  bad, 
because  not  alleging  plaintiff's  knowl- 
edge of  the  necessary  number  of  men 
to  move  properly.  Smiley  v.  Keith,  I 
Ala.  A.  354.  67  S  127. 

BB.  Burns  v.  Cork.  etc..  R.  Co.,  13 
Ir.  C.  L,  543  (holding  that  defendant 
must  state  all  the  facts  which  the 
company  contends  constitute  such 
Inevitable  accident). 

96.  Syms  v.  Chaplin.  6  A.  ft  K 
634,  31  ECL  761.  Ill  Reprint  1304. 
See  also  Baxendale  v.  Great  Eastern 
R.  Co..  L.  R.,  4  Q.  B.  244:  Pianclanl 
v.  London,  etc,  R  Co.,  18  C.  B.  2X6, 
86  ECL  226  (both  recoffnlilng  the 
rule). 

[a}  ZUnstratloiL. — In  an  action 
against  a  carrier  for  the  loss  of  a 
parcel  of  more  than  £10  value,  if  he 
wishes  to  avail  himself  of  the  want 
of  notice  of  value  he  must  plead  It 
specially.  Syms  v.  Chanlln.  5  A.  & 
El.  634,  31  ECL  761,  111  Reprint  1804. 

97.  Nashville,  etc..  R.  Co.  v. 
Hinds,  178  Ala.  657,  59  S  66!);  and 
cases  infra  this  note. 

[a]  ZUostrationa. — (l)  A  carrier 
defended  an  action  for  failure  to 
deliver  one  case  of  goods  included 
In  a  shipment  by  setting  up  in  a 
special  plea  the  terms  of  a  special 
contract  under  which  the  shipment 
was  made,  avoiding  liability  unless 
claim  for  the  loss  or  damages  was 
made  promptly  after  arrival,  and  If 
delayed  more  than  thirty  days  after 
the  delivery  of  the  property,  or  after 
a  due  time  for  delivery,  no  liability 
would  be  Imposed  on  the  carrier. 
The  shipment,  minus  the  case,  was 
delivered  February  27,  and  claim  was 
made  May  16.  It  was  held  that  the 
plea  was  defective,  since,  the  action 
being  for  a  failure  to  deliver,  the 
plea  should  have  alleged  that  no 
claim  was  made  within  thirty  days 
after  due  time  for  delivery.  Louis- 
ville, etc..  R.  Co.  V.  Price.  169  Ala. 
218,  48  S  814.  (2)  Under  the  Ala- 
bama statute,  the  plea  must  allege 
that  the  matters  ox  which  the  ship- 
per was  required  to  give  notice  were 
peculiarly  within  his  Knowledge. 
Nashville,  etc.,  R.  Co.  v.  Hinds,  178 


Ala,  667.  69  8  669;  Tllinois  Cent.  R. 
Co.  V.  Kllgore.  12  Ala.  A.  358,  67  8 
707;  Northern  Alabama  R.  Co.  v. 
BIdgood.  6  Ala.  A.  658,  59  S  680; 
Southern  Express  Co.  v.  Ruth,  6  Ala. 
A.  644.  69  S  538.  (3)  However.  It 
has  been  held  that,  in  an  action 
against  a  carrier  for  damages  to  an 
automobile  during  transportation,  a 
plea  alleging  that  the  contract  pro- 
vided that  defendant  should  not  be 
liable  unless  a  claim  for  damage  was 
made  in  writing  to  the  carrier  at 
the  point  of  delivery  or  origin  with- 
in four  months  after  delivery  of  the 
property,  and  that  such  claim  was 
not  presented  within  four  months, 
and  that  the  damage  to  the  auto- 
mobile was  peculiarly  within  plain- 
tiff's knowledge  and  unknown  to 
defendant,  is  sufficient  as  against  an 
objection  that  it  did  not  aver  that 
the  contract  contained  a  stipulation 
requiring  plaintiff  to  give  Informa- 
tion of  the  happening  of  any  event 
peculiarly  within  his  knowledge. 
Nashville,  etc..  R.  Co.  v.  Cash.  (Ala.) 
70  S  269. 

98.  Louisville,  etc.,  R.  Co.  v.  Shep- 
herd. 7  Ala.  A.  496,  61  S  14. 

[a]  XUastratlMU— In  an  action 
against  a  carrier  for  Injuries  to  ani- 
mals en  route,  a  plea  that,  under  a 
special  contract,  plaintiff  agreed 'to 
furnish  suitable  bedding  to  enable 
the  animals  to  stand  securely,  and 
that  they  were  injured  by  nlalntlffa 
failure  so  to  do,  was  fatally  defec- 
tive for  falling  to  further  allege  that 
defendant's  own  negligence  did  not 
contribute  to  the  result.  Louisville, 
etc..  R.  Co.  v.  Shepherd,  7  Ala.  A. 
496.  61  S  14. 

99.  See  Abatement  and  Revival 
1  184;  Corporations  [10  Cyc  1086  et 
seq]. 

[a]  ZUwtntloa^In  an  action 
agalnat  a  carrier  sued  as  a  corpora- 
tion, a  plea  in  abatement  by  several 
persons  admitted  that  they,  "together 
with  others,"  were  doing  business 
under  the  name  by  which  they  were 
sued,  but  denied  that  the  carrier  was 
a  corporation.  The  plea  was  bad  for 
failure  to  set  forth  the  names  of 
the  others  with  whom  they  were  do- 
ing business.  In  order  that  plaintiff 
might  know  whom  to  sue,  If  the  plea 
should  prove  true.  American  Ex- 
press Co.  V.  Haggard,  37  111.  466.  87 
AmD  257. 

1.  Bennlon  v.  Davison,  3  M.  &  W. 
179,  150  Reprint  1106  <where  the  dec- 
laration In  assumpsit  stated  that  de- 
fendants were  owners  of  a  certain 
vessel;  that  plaintiffs  caused  to  be 
shipped  thereon  certain  merchandise, 
to  be  carried  safely  by  defendants  as 
owners  of  such  vessel;  that  In  con- 
sideration thereof  and  of  certain 
freight  defendants  promised  to  carrv 
the  merchandise  safely,  but  that  It 
was  damaged  through  defendants' 
negligence,  and  It  was  held  that 
ownership  of  the  vessel  was  not  ad- 
mitted by  the  plea  of  non  assump- 
serunt,  as  the  question  of  ownership 
was  Immaterial). 

a.  Moran  V.  Portland  Steam 
Packet  Co.,  IS  Me.  56. 

8.  Hot  Springs  R.  Co.  v.  Hudflns, 
42  Ark.  485, 
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to  prove  under  the  general  denial  any  facts  which 
controvert  the  material  allegations  of  the  com- 
plaint.* 

561]    (2)   Special  Pleaa"— (a)  In  Oeneral. 

Under  the  general  denial  defendant  can  show  only 
such  facts  as  disprove  the  facts  alleged,"  hence  it  is 
necessary  to  plead  specially  all  matters  in  confession 
and  avoidance,'  estoppel  *  partial  loss  only,"  release  of 
shipping  contract,*^  that  the  contract  of  shipment 
is  in  violation  of  a  rule  of  the  railroad  commis- 
sion," that  part  of  the  goods  do  not  belong  to 
plaintiflf,^'  that  the  goods  were  injured  by  a  con- 
necting carrier  and  not  by  defendant,  and  a 
waiver  of  the  conditions  of  a  special  contract  of 
shipment." 


Variance.  The  proof  must  conform  to  the  alle- 
gations in  the  special  plea,^''  and  a  material  variance 
is  fatal." 

Waiver.  It  has  been  held  that,  if  no  objection  is 
made  at  the  trial  that  sach  matters  are  not  specially 
pleaded,  the  objection  will  be  considered  waived. 

562]  (h)  Lobs  from  Oanae  Exempting  Car- 
rier from  Liability.  If  loss  or  injury  is  due  to  any 
cause  which  would  exempt  the  carrier  from  his  com- 
mon-law liability,  the  answer  must  specially  plead 
that  fact." 

[$  563]     (c)   Limited  Liability  Oontncta.  If 

the  carrier  desires  to  rely  on  a  contract  limiting  its 
common-law  liability,  the  contract  must  be  specially 
pleaded  in  the  answer,^  unless  the  contract  ia  get 


Lvt  of  tha  roods  \ty  thm 

M  contradicted  under  a 


4.  Ohio,  etc.,  R.  Co.  v.  NIoklMS, 
73  Ind.  382;  Qulnn  v.  Pennsylvania 
R.  Co.,  114  App.  Div.  668,  99  NTS 
980;  Great  Western  Despatch  South 
Shore  Line  v.  Glenny.  41  Oh.  St.  166; 
Cohen  v.  MlHourl,  etc.,  R.  Co.,  44 
Tex.  Civ.  A.  881,  98  SW  4S7. 

[a]  That  no  nrth  eontraot  as  the 
OBs  mumd  OB  wmm  wisdsi— Tha  answer 
to  a  petition  alleglnB  a  delivery  to, 
and  a(*c«ptance  of,  certain  plate  fflass 
by  defendant  for  carriatre,  and  an  in- 
Jury  thereof  hr  defendant's  necll- 
gen'^e.  denied  "each  and  every"  of 
said  averments.'  It  was  held  that, 
under  the  pleadln^fi,  defendant  ml^ht 
show  that  the  packase,  although  ac- 
tually containing  plate  glasn,  was 
marked  "roo^h  fflass,"  as  such  evi- 
dence shows  that  no  such  contract  as 
the  one  sued  on  was  made  by  the 
carrier.  Great  Western  Despatch 
South  Shore  Line  y.  Glenny,  41  Oh. 
St  166. 

tbl  lUoi 
ommn  may 

ereneral  denial.  Hence  It  mar  be 
shown  that  a  mistake  was  made  on 
the  part  of  the  carrier's  agent  In 
making  out  the  bill  of  ladlne.  Cohen 
v.  Ulssourl,  etc..  R.  Co.,  44  Tex.  Civ. 
A.  381,  98  8W  437. 

[c]  Ber^pt  of  roods  and  aonde- 
Uvwy^— Where  plafiitlff  allegred  that 
defendant  received  aooda  for  car- 
riage, but  neither  delivered  them  to 
the  consignee  nor  returned  them  to 
plaintiff,  a  general  denial  put  in  Is- 
sue both  the  delivery  of  the  goods 
to  defendant  and  their  nondelivery 
by  it.  Brooks  v.  Delaware,  etc.,  R. 
.,  88  NYS  961. 

Id]  Xeoctpt  by  oonalgnee  la  (rood 
Bditlon^— In  an  action  against  a 
carrier  for  Injuries  to  cattle,  evidence 
that  plalntlfF  received  the  cattle  at 
their  destination  In  good  order  and 
condition    Is    admissible    under  the 

general  denial.  Ohio,'  etc.,  R.  Co.  v. 
ickless.  73  Ind.  382, 

5.  See  generally  Pleading  [31  Cyc 
218]. 

6.  See  supra   }    S60;   and  cases 

infra  notes  7-14. 

7.  Kansas  City.  etc..  R.  Co.  v. 
Face.  69  Ark.  256.  63  SW  62;  Mis- 
souri Pac.  R.  Co.  v.  Wichita  Whole- 
sale Grocery  Co.,  S5  Kan.  E25.  40  P 
899;  Houston,  etc.,  R.  Co.  v.  Hamlin 
Lumber  Co.,  (Tex.  Civ.  A,)  135  SW 
COS. 

8.  Southern  Express  Co.  v.  Fox. 
131  Ky.  257.  117  SW  270.  115  SW 
184.  133  AmSR  241. 

[a]  Klarepresentatlon  of  vmlue. — 

A  plea  in  an  action  for  damage  to 
goods  was  Insufficient  to  estop  platn- 
tlfT  from  claiming  that  the  value  was 
more  than  seventy-five  dollars,  where 
It  alleges  that  plaintiff  fraudulently 
stated  that  the  \-alue  of  the  goods 
was  seventy-flve  dollars  In  order  to 
obtain  a  low  freight  rate,  but  fails 
to  allege  that  defendant  did  not 
know  that  the  v«lue  was  more  than 
seventy-five  dollars,  or  that  It  was 
deceived  by  plaintlfF's  statement  as 
to  value.  Southern  Express  Co,  v. 
Pox,  131  Ky.  2B7.  263.  115  SW  184. 
117  SW  270.  133  AmSR  241  (where 
the  court  saild:  "An  estoppel  never 
arises  where  the  pfirty  pleading  the 


est(q>p«l  knew  the  statement  to  be 
untrue"). 

9.  Houston,  etc..  R.  Co.  v.  Ram, 
44  Tex.  628  <tioldiinff  that  In  an  ac- 
tion for  failure  ito  deliver  roods  It 
oannot  be  shown,  under  a  general 
denial,  tihat  th«  loss  was  oniy  par- 
tial). 

10.  Houston,  etc..  R.  Co.  v.  Harn, 
44  Tex.  628  (holding  that,  in  an  ac- 
tion for  failure  to  deliver  goods 
shipped  defendant  oannot  show,  un- 
der a  general  denial,  thajt  plaintiff 
had  released  the  contiwrt  of  ship- 
ment; such  fact  should  be  specially 


11.  Houaton,  eix:.,  R.  Co.  v.  Ham- 
ilton Lumber  Ob..  (Tex.  Civ.  A.)  136 
SW  606. 

Ifl.  McGregor  v.  Oregon  R.  Co., 
60  Or.  S2T.  9r  P  466,  14  LRANS  668. 

13.  Whittle  V.  Southern  R.  Co., 
88  S.  C.  172,  70  SE  456. 

[a]  -XUiutratlOB.r— In  an  action  for 
damages  throagti  delay  in  transiwrt- 
Ing  melons.  Where  the  complaint  al- 
leged that  defendant  received  the 
melons  under  an  agreement  to  de- 
Mver  them  at  a  certain  point,  and 
that  by  Its  failure  so  to  do  wittiin 
a  reasonable  time  the  melons  were 
rendered  worthless,  it  was  neoeasary 
only  to  prove  that  defendant  re- 
ceived the  melons  for  transportation 
and  failed  to  deliver  them  In  a  rea- 
sonable time,  and  defendant  oould 
not,  under  a  general  denial,  take  ad- 
vantage of  the  fact  thait  the  melons 
were  transported  by  an  Independent 
carrier  from  an  Intervening  point  to 
their  destination  where  they  were 
damaged.  Whittle  v.  Southern  R. 
Co.,  88  S.  C.  172,  70  SE  466. 

14.  Winn  V.  American  Express 
Co.,  149  Iowa  269,  128  NW  663. 

[a]  ZllttstraUoiu — In  an  action 
against  an  express  company  for  dam- 
ages for  the  death  of  a  hog  claimed 
to  have  been  shApped  under  a  special 
contract  requiring  defendant  to 
transfer  th-e  hog  'in  a  covered  wagon 
by  dtself,  allegiutions  of  the  answer 
that  the  owner  was  .present  when  the 
hog  was  loaded  on  the  transfer 
wagon  and  acoomtMinled  It  on  the 
wagon,  and  that  everything  done  In 
oonneotion  with  Its  transfer  was 
with  hiis  approval  and  without  bds 
protest  were  proper  to  show  a  waiver 
of  the  alleged  speoial  contract.  Winn 
V.  American  Express  Co.,  149  Iowa 
259.  128  NW  663. 

IB.  Wahle  v.  Great  Northern  R. 
Co.,  41  Mont.  326,  109  P  713. 

18.  Wahle  v.  Great  Northern  R. 
Co..  41  Mont.  326.  109  P  713. 

17.  Oenitral  Vermont  R.  Co.  v. 
Soper,  69  Fed.  .879.  8  CCA  341. 

18.  Cleveland,  etc..  R.  Co.  v. 
Schaefer.  47  Ind.  A.  371,  90  NR  502 
(improper  packing  by  shipper): 
Houston,  etc.,  R,  Co.  v.  Harn,  44 
Tex.  628:  San  Antonio,  etc..  R.  Co.  v. 
Storey.  (Tex.  Civ.  A.)  172  SW  188 
(contributory  negligence  of  shipper); 
Trtnlty,  etc.,  R.  Co.  v.  Crawford 
(Tex.  Civ.  A.)  146  SW  .129;  Texas, 
etc.,  R.  Co.  V.  Hanson.  56  Tex.  Civ. 
A.  468.  121  SW  1127;  Texas,  etc.,  R. 
Co.  V.  Smlssen,  81  Tex.  Civ.  A.  649, 
73  SW  42  (holding  that.  If  the 
act  of  God  is  rel'ied  on  by  the  ship- 


per aa  a  defense  In  an  action  for  loss 
or  injury,  It  must  'be  apedallr 
pleaded). 

IB.  Ark.— fit.  Louis,  eta,  R.  Co. 
V.  Wilson,  86  ArtE.  26T.  107  SW  976; 
St.  Louis,  ate  Oi.  V.  Randle.  SB  Ark. 
127,  107  SW  669:  Kansas  Olty,  ate^ 
R.  Co.  V.  Face,  69  Ark.  266,  it  SW 
62. 

C*l.— Mttchftlltschke  v.  Wells.  118 
Cai.  683,  60  P  847:  Reeder  v.  Wella, 
14  Oal.  A.  790,  118  P  143. 

Ind. — Cleveland,  etc..  R.  Oo.  v. 
Blind.  182  Ind.  888,  106  NE  48S; 
Cleveland,  etc.,  R.  Oo.  v.  Stdiaefer, 
47  Ind.  A.  871.  90  1^  602:  Chicago, 
etc.,  R.  Co.  V.  Hare.  66  Ind.  4/422, 
76  flE  867. 

Iowa. — ^Aultman  Engine,  ate.,  Co. 
V.  CMcafo,  etc,  R.  Co.,  148  Iowa 
661,  12lTiw  22. 

Kan. — Chicago  Oreat  Western  R. 
Oo.  V.  Dunlap.  71  Kan.  67,  80  P  34. 

Ky. — Ijourlav4Ile,  etc .  R.  Co.  v. 
Woodft>rd.  162  I^.  698.  163  SW  722. 

Mass.— Cox  V.  Central  Vermont  R. 
Co.,  170  Mass.  129,  49  NE  97. 

Mo. — Delerling  V.  Wabash  R.  Co.. 
163  Mo.  A.  2Si£,  146  SW  814;  Mo- 
Haney  v.  St.  Louis,  etc..  R.  Co.,  149 
Mo.  A.  369,  129  SW  1066;  Dean  v. 
Toledo,  etc.,  R.  C^o.,  128  Mo.  A.  428, 
128  SW  10:  Lupe  v.  Atlantic,  etc.,  R. 
Co.,  3  Mo.  A. 

Mont — Wahle  v.  Great  Northern  R. 
Co.,  41  Mont.  326,  109  P  713  (reoog- 
nislng  the  rule). 

Ne«r.— Atchison,  etc.,  R  Co.  v, 
Washburn,  6  Netor.  11.7. 

N.  T.— Burke  v.  Erie  R.  Co.,  134 
App.  Ddv.  418.  119  NYS  309. 

Oh. — Pennsylvania  Co.  v,  Toder,  25 
Oh.  car.  Ct.  32. 

Or. — I<acey  v.  Oregon  R.,  etc.,  Co.. 
63  Or.  696.  128  P  959;  McGregor  v. 
Oregon  R.,  etc.,  Co..  50  Or.  527,  93 
P  466,  14  LRANS  668;  Normile  v. 
Oregon  Nav.  Co.,  41  Or.  177.  69  P 
923. 

Tex, — Missouri,  etc.,  R,  Co.  v.  Ed- 
wards, 76  Tex.  334,  12  SW  853;  Hern- 
don  V.  Texas,  etc.,  R.  Co.,  (Civ.  A.) 
146  SW  286. 

Utah. — Houlz  V,  Union  Pac.  R.  Co., 
33  Utah  176.  93  P  439.  17  LRANS 
628. 

[a]  Thas  (1)  in  an  action  against 
a  railroad  for  Injury  to  peaches  In 
transit  defendant,  If  It  wished  to 
anra41  itself  of  the  defense  that  the 
contract  of  shipment  required  the 
icing  of  the  car  only  at  a  certain 
point,  should  have  Invoked  the  pro- 
vision of  the  contract  by  whith 
plaintiff  was  claimed  to  have  directed 
the  icing  of  the  car  and  have  al- 
leged obedience  to  his  directions. 
Dean  v.  Toledo,  etc.,  R.  Co.,  148  M<>. 
A.  428.  128  SW  10.  (2)  In  an  action 
for  cattle  lost  In  transit  Instruc- 
tions on  the  theory  that  the  shipping 
contract  required  the  shipper  to 
select  cars  in  suitable  condition  and 
to  see  that  they  were  securely  fast- 
ened were  properly  refused,  where 
It  was  not  alleged  that  he  selected, 
or  that  he  was  required  to  select,  the 
cars,  nor  that  he  agreed  to  see  that 
the  cars  were  kept  fastened,  since 
such  contract  provisions  were  mat- 
ters of  defense  waived  by  failure  to 
plead  them,  introduction  of  the  con- 
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out  in  the  declaration  or  complaint,  in  wbieh  event 
the  provisions  will  inure  to  the  benefit  of  defend- 
ant without  being  pleaded  by  it.^  It  also  devolves 
on  the  carrier  to  allege  such  facts  as  will  show 
that  the  limitation  is  a  reasonable  one"  and  sup- 
ported by  a  suflBcient  consideration.^*  And  if  the 
carrier  relies  on  the  failure  of  the  shipper  to  com- 
ply with  the  provisions  of  a  special  contract  limit- 
ing the  carrier's  common-law  liability,  the  contract 
must  be  set  out  in  the  answer  and  also  the  particu- 
lars in  which  the  shipper  has  failed  to  comply  with 
it,"  although  a  defect  of  this  nature  has  been  al- 
lowed to  be  cured  by  amendment."  If  a  carrier 
relies  on  a  special  contract  requiring  the  shipper 
to  bed  cars  for  live  stock  shipped,  it  must  be  al- 
leged that  he  waa  given  an  opportunity  so  to  do  and 
that,  if  the  cars  were  not  properly  bedded,  it  was 
throogh  the  shipper's  fault."  Where  the  petition 
alleged  that  defendant  failed  to  take  proper  care 


of  stock  shipped,  and  that  it  failed  properly  to 
water  the  stock,  defendant  might  plead  a  contract 
of  afEreightment  which  requires  the  owner  to  accom- 
pany and  to  feed  and  water  the  stock  himself."  It 
has  also  been  held  necessary  to  all^e  that  the  car- 
rier was  not  guilty  of  any  negligence  contributing 
to  the  injury  complained  o^*^  as  it  cannot  contract 
against  its  own  n^Ugence." 

[$  5641  (d)  Failure  to  Give  Notice  of  Claim  foi 
IiOSS  or  lajmy."  As  shown  in  a  preceding  section 
a  very  considerable  number  of  decisions  hold  that 
a  complaint  in  an  action  on  a  contract  of  shipment 
for  loss  or  injury  which  provides  for  notice  of  claim 
for  loss  or  injury  within  a  specified  time  mast  allege 
the  giving  of  such  notice.™  On  the  other  hand, 
there  are  many  decisions  which  hold  that  failure  to 
g^ve  such  notice  is  a  matter  of  defense  and  that  in 
order  to  be  available  as  such  it  must  be  specially 
pleaded;^  and  an  amendment  seeking  to  cure  such 


tract  to  prove  pleaded  provlslona  not 
warranting  the  instructions.  Mis- 
souri, etc.  R.  Co.  V.  Woods,  (Tex.  Civ. 
A.)  117  SW  196.  <3>  A  carrier  which 
having  made  a  contraot  for  through 
carriage  of  animals  to  a  point  on 
the  line  of  another  carrier  is  sued 
for  injury  to  them  whUe  on  a  con- 
necting line,  to  escape  liability  on 
the  Uteory  of  a  provlskm  In  the  con- 
tract limiting  Its  liability  to  Injuries 
oocurrlng  on  its  own  Hne  must  plead 
and  prove  bxkAi  provlalon.  St.  liouis, 
etc..  R.  Co.  V.  Randle,  85  Ark.  137, 
107  SW  669. 

[b]  SnSBslenor  of  ples« — ^A  carrier 
pleading  a  provision  of  a  shlpiplng 
order  binding  on  the  shipper,  as 
made  a  part  of  the  bill  of  lading 
by  reference  therein,  is  entitled  to 
the  benefit  of  such  provision  as  part 
of  the  bill  of  lading  wiGhout  plead- 
ing the  order  as  such.  BurKe  v. 
EJrie  R.  Co.,  134  App.  Div.  413,  119 
NYS  809. 

[c]  TarlaaM  la  reapeot  of  oontraAt 
plMded^— In  a  suit  agadnst  a  carrier 
it  pleaded  In  defense  a  contract  be- 
tween the  parties  modifying  or  11m- 
iti  ng  Its  ordinary  obllgaitions,  but 
the  copy  offered  in  evidence  dlllered 
therefrom  In  thait  It  purported  to  be 
between  plaintifrs  and  another  rail- 
road oompany  and  did  not  contain  a 
stipulation  limiting  the  time  to  sue 
which  was  In  the  contraot  pleaded. 
It  was  held  that,  although  the  otli«r 
company  was  only  a  -division  of  de- 
fendant 8  own  railway,  plaintiffs 
under  the  answer  were  required  to 
respond  -to  a  contract  containing 
specific  stipulations  with  defendant 
and  oould  not  be  required  to  respond 
to  a  contract  with  any  other  person 
not  a  paiity  containing  other  and  dif- 
ferent sblpulationfl.  and  It  was  not 
error  to  exolude  sucti  copy,  Wahlo 
V.  Great  Northern  R.  Co.,  41  Mont. 
826.  109  P  713. 

ao.  Cleveland,  etc.,  R.  Co.  v. 
Heath.  22  Ind.  A.  47.  53  NE  198; 
Ortt  V.  Minneapolis,  etc..  R.  Co.,  36 
Minn,  396,  31  NW  619;  Houston,  etc.. 
R,  Co.  V.  Groves.  48  Tex.  Civ,  A.  46, 
!0«  SW  416;  Gulf,  jstc.  R.  Co.  v. 
Orlfllth.   (Tex.  Civ.  A.)  24  SW  362. 

[a]  iBjnrr  oeoarzliig  on  anotlMr 
line. — The  complaint  alleging  a  spe- 
cial contract  by  defendant  to  carry 
to  Chicago,  and  a  breach  of  the  con- 
traot, and  the  answer  containing  a 
general  denial,  the  fact  was  available 
in  defense  that  the  injury  complained 
of  occurred  after  the  property  had 
rassed  beyond  defendant's  terminus. 
Cleveland,  etc.,  R.  Co.  v.  H«aith.  22 
Ind.  A.  47,  BS  NB  1S8:  Ortt  v.  Hin- 
neapolla,  eAc,  K.  Co..  3S  Minn.  396, 
31  NW  619. 

ai.  Cox  V.  Central  Vermont  R. 
Co.,  170  Mass.  129,  49  NB  97;  Galves- 
ton, ate.,  R.  Co.  V.  Wllllnms,  (Tex. 
Ofv.  A.)  25  SW  101  >:  Houtz  Union 
Pac.  R.  Co.,  13  Utati  17S,  93  P  439. 
IT  I^RANS  628. 

as.   RMder  v.  Wella.  14  Oil.  A. 
TtO.  113  P  342  (as  for  hwUncfl  a 
reduced  ratw  ox  frelglit). 
[10O.J.-24] 


83.  Ka-nsas  City,  etc.,  R.  Co.  v. 
Pace.  69  Ark.  266,  63  SW  62;  Aitcbl- 
son,  etc.,  R.  Co.  v.  Washburn,  6  Nebr. 
117;  Herndon  v.  Texas,  ertc,  R.  Co., 
(Tex.  Civ.  A.)  145  SW  286. 

[a]  Plea  bald  snllloient^Where,  in 
an  aotioii  against  a  carrier  for  In- 
juries to  live  stock  by  overcrowding 
defendant  alleges  that  by  contract 
plaintiff  "specially  undertook  .  ,  . 
to  see  that  they  were  properly 
loaded"  and  charged  that  they  were 
overloaded, '  spch  plea  sufficiently 
charged  that  plaintiff  undertook  to 
load  and  that  he  overloaded  the  stock. 
Texas,  etc.,  R.  Co.  v.  Sldins,  36  Tex. 
Civ.  A.  639,  83  SW  253. 

a*.  Weaver  v.  Southern  R.  Co., 
9  Ga.  A.  34,  70  SE  222. 

[a]  Tltna  in  an  action  against  a 
carrier  for  breadh  of  Its  duty  safely 
to  carry  and  deliver  a  Shipment  of 
live  stock,  where  defendant  answered 
first  by  general  denial,  it  was  prop- 
erly allowed  to  amend  by  setting  up 
the  contract  of  affreQghitment  provid- 
ing that  plaintiff  would  accompany 
the  shipment  and  load  and  unload 
the  animals  and  feed,  water,  and  at- 
tend to  them  at  (his  own  expanse  and 
risk,  and  alleging  that  plaintiff  did 
noit  accompany  the  stock,  whereby 
they  were  not  watered,  fed,  or  cared 
for,  and  that  plaintiff  failed  to  give 
notice  in  writing  to  the  carrier  of 
the  dalm  for  Injuries  to  the  ship- 
ment, as  provided  by  the  contract, 
the  contract  not  being  unreasonable, 
and  any  rl^ts  plaintiff  had  to  show 
a  wailver  of  the  reqitirements  of  the 
written  notice  merely  raising  an 
issue  of  fact  as  to  such  waiver,  and 
not  affecting  defendant's  right  to  as- 
sert the  defense.  Weaver  v.  South- 
ern R.  Co.,  9  Ga.  A.  34,  70  SE  222, 

86.  Gulf,  etc.,  R.  Co.  v.  Boger. 
(Tex.  Civ.  A.)  169  SW  1093. 

aft.  Cranor  v.  Southern  R.  Co.,  18 
Ga.  A.  86.  78  SE  1014. 

87.  Anderson  v.  Lake  Shore,  etc., 
R.  Co..  26  Ind.  A.  106.  69  NB  896; 
Penn  Clothing  Co.  v.  U.  S.  Express 
Co.,  48  Pa.  Super.  620. 

[a]  XllTurtr»Qon. — Where  the  com- 
plaint '  in  an  action  by  a  shipper 
against  a  railroad  company  avers 
that  the  loss  of  bogs  snipped  was 
occasioned  by  the  negligence  of  the 
company,  an  answer  alleging  that 
the  loss  was  occasioned  by  heat  and 
suffocation,  and  setting  out  a  con- 
tract by  which  the  shipper  assumed 
the  risk  of  loss  from  such  cause,  is 
subject  to  demurrer  In  Sailing  to 
deny  that  the  company  was  negli- 

Sent.  Anderson  v.  Lake  Shore,  etc., 
..  Co..  26  Ind.  A.  196.  B9  NE  89«. 

[b]  VlM  hsld  anlfleUat^Where 
go>od8  have  been  delivered  to  a  car- 
rier under  a  cimtraet  exempting  the 
carrier  from  liability  except  for  its 
own  negligence,  and  pro^Hdlng  that 
the  carrier  rtiall  not  be  obliged  per- 
sonally to  deliver  the  goods  to  the 
conslgnes  sit  points  where  no  deliv- 
ery serviee  Is  available,  an  affidavit 
of  defense  In  a  suit  to  reoover  the 
lomi  of  the  goods  fs  sufRcient  which 


avers  that  the  goods  were  delivered 
at  the  company's  warehouse  at  a 
point  where  there  was  no  deldvery 
service,  and  that  they  were  stolen 
from  the  warehouse  on  the  night  of 
their  arrival  n-lthout  "any  negligence 
whatever  upon  the  pant  of  the  said 
defendant  or  its  agents."  Penn  Cloth- 
ing Co.  V.  U.  S.  Express  Co.,  48  Pa. 
Super.  620. 

M.  Anderson  v.  Lake  Shore,  eto., 
R.  Co.,  26  Ind.  A.  196,  59  NB  898. 

89.  VeoesBltT  for  complaint  to  air 
lege  giving  of  notloe  see  supra  I  B49. 

30.  See  supra  i  649. 

31.  U.  S. — Southern  R.  Co,  v. 
MooresvlUe  CoOton  Mills,  187  Fed. 
72,  109  CCA  390;  Central  Vermont  R. 
Co.  v.  Soper,  59  Fed.  879,  8  CCA  341 
(dictum).  But  see  oasea  supra 
S  649. 

Airk. — Kansas  City,  etc.,  R.  Co.  v. 
Pace.  69  Ark.  256,  6S  SW  62  (recog- 
nizing the  rule). 

M3o. — Libbey  v,  St.  Louis,  etc.,  R. 
Co..  137  Mo.  A.  276,  117  SW  639; 
MoNeaiy  v.  Chicago,  etc.,  R.  Co.,  119 
Mo.  A.  200,  95  SW  812. 

Nebr. — Glllnsky  v.  Illinois  Cent.  R, 
Co.,  98  Nebr.  858,  154  NW  780  (recog- 
nizing the  rule). 

N.  T. — Wefrtcott  v.  Fargo,  61  N.  Y. 
542,  19  AmR  300;  Richardson  v.  New 
York  Cent.,  etc.,  R.  Oo.,  122  App.  Uiv, 
120,  106  NTS  702;  Kaplan  v.  Metro- 

golltan    Express    Co.,    98    NYS  228. 
ut  see  cases  supra  I  649. 
N.  D. — Haltch  v.  Minneapolis,  etc., 
R.  Co.,  16  N.  D.  490,  107  NW  1087. 

S.  C. — Gibson  V.  AtlantJlc  Coast 
Line  R.  Co.,  88  S.  C.  360.  70  SB  1080. 

Tex. — (Southern  Kansas  R.  Co.  v. 
Hughey,  (Oiv.  A.)  182  SW  361;  St. 
Louis,  etw..  R.  Co,  v.  Bryce,  49  Tex, 
Civ.  A.  608.  110  SW  529  (under  stat- 
ute expressly  requiring  specte.1  plea); 
at.  Louis,  etc.,  R.  Co.  v.  Hays.  13 
Tex.  Civ.  A.  677,  35  SW  476.  But 
see  oases  supra  I  649. 

[a]  ProvlBlOM  of  a  Mil  of  lafttiw 
hi  an  Interstate  shipment  requiring 
written  notice  of  damage  are  waived 
unless  pleaded  as  a  defense,  Kansas 
City,  etc.,  R.  Co.  v.  Pace,  69  Ark.  266. 
63  SW  62;  Glllnsky  v.  Illinois  Cent. 
R.  Co.,  98  Nebr.  868,  154  NW  730. 

tb]  Tiling  a  eopj  at  the  oontxoot 
with  the  answer  does  not  satisfy  the 
requirements  of  the  rule.  The  neces- 
sity of  pleading  a  contract  Is  not 
satisfied  by  a  mere  statement  that 
a  contract  was  executed.  To  plead 
a  contract  means  to  plead  Its  pro- 
visions, undertakings,  or  engage- 
ments. McNealy  v.  Chicago,  etc,  R. 
Co..  119  Mo.  A.  200,  B5  SW  812. 

[c]  Tsrlfleatlsn  of  plsa— Under 
Tex.  Rev.  St.  (1S9B)  arVS879.  pro- 
viding that  It  shall  be  presumed  that 
notice  of  a  clajlin  for  damages  has 
been  given  In  accordance  with  a 
stipulation  of  a  contract  requiring 
such  notice,  unless  the  want  of  no- 
tice irtiall  be  pleaded  under  oaCh,  a 
plea  setting  up  a  stipulation  In  a 
contract  requiring  the  giving  of  n** 
tioe  and  alleglni^'plalntlfrs  ifaU- 
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a  defect  has  been  deaied.^^  Facts  must  be  stated 
from  which  it  will  appear  that  the  stipulation  is 
reasonable,"  and  that  no  excuse  existed  for  a  non- 
compliance therewith."  It  has  been  held,  however, 
that,  although  failure  to  give  notice  cannot  be 
availed  of  under  a  general  denial,  nevertheless,  if 
the  proof  establishes  that  no  notice  was  in  fact 
given,  the  carrier  must  be  declared  free  from  its 
obligation  under  the  contract." 

[$  565]  (e)  Failure  to  Bring  Snit  in  Time  Lim- 
ited by  Contract.  If  the  carrier  relies  on  a  failure 
of  the  shipper  to  comply  with  a  provision  in  the 
contract  of  shipment  requiring  suit  to  be  brought 
within  a  designated  time  for  Toss  or  injury  to  the 
goods  shipped,  the  contract  must  be  specially 
pleaded  and  facts  must  be  alleged  showii^  that  the 
stipulation  was  reasonable.^  But  the  carrier  is  en- 
titled to  the  benefit  of  such  a  provision  where  the 
contract  containing  it  is  introduced  into  evidence 
by  the  shipper.*' 

566]  c.  Joinder  of  Defenses.  A  special  de- 
fense of  fraud  may  be  joined  with  a  defense  of  a 
mistake  in  making  out  the  bill  of  lading." 

Joining  special  defense  vith  general  denial.  In 
an  action  for  loss,  defendant  may  plead  as  a  special 


defense,  in  connection  with  the  general  denial,  a 
special  contract  with  the  shipper,  whereby  the  latter 
was  to  accompany  the  stock  and  to  care  for  it,  and 
that  his  failure  so  to  do  was  the  cause  of  the  loss;^ 
and  the  fact  that  the  action  was  in  tort  does  not 
prevent  such  defense  from  being  pleaded.*" 

567]  3.  Replication  or  Reply.  Where  the  de- 
fense to  an  action  for  injury  to  goods  is  special,** 
as,  for  instance,  nonpresentment  of  a  claim  for  dam' 
ages  to  goods  within  the  period  required  by  the  con- 
tract,*^ plaintiff  should  either  demur  or  reply  matter 
in  avoidance  if  he  wishes  to  test  the  defense,**  un- 
less otherwise  provided  by  statute.**  So  if  a  ship- 
per claims  that  a  release  pleaded  by  the  carrier  was 
fraudulently  obtained,  this  issue  must  be  tendered 
by  proper  averments  in  the  reply.*"  And  in  order 
to  avoid  a  valid  limitation  of  liability  set  up  in  the 
answer,  plaintiff  must  plead  any  deceit  or  fraud 
practiced  on  him  in  obtaining  his  assent  to  the 
contract.** 

[$  568]  E.  Evidence*^ — 1.  Prefnunptions  and 
Burden  of  Proof*"— a.  In  General  Plaintiff  has  of 
course  the  burden  of  proving  the  essential  elements 
of  his  oanse  of  action,  required  to  be  set  out  in 


unless  It  la  sworn  to.  St.  Louis,  etc., 
R.  Co.  V.  Honea,  (Tex.  Olv.  A.)  84 
SW  267. 

38.  Kaplan  v.  Metropolitan  Sx- 
preaa  Co.,  9S  NYS  228. 

[a]  TlLna  In  an  action  agaJnst  an 
express  company  for  failure  to  de- 
liver merchandise  to  defendant, 
where  defendant  offered  no  evidence 
and  plaintiffs  Introduced  a  receipt 
which  contained  no  provision  requir- 
ing notice  of  loss  to  be  given  within 
sixty  days,  an  amendment  to  the 
answer  alleging  plalnitlfPs'  failure  to 
notify  defendant  of  the  loss  was 
properly  denied.  Kaplan  v.  Metro- 
politan :Bxpress  Co.,  98  NYS  228 
(■wlhere  taie  court  said:  "Even  If  the 
Contract  were  as  claimed  by  defend- 
ant It  Is  not  clear  that  substantial 
juBtdoe  would  ba  promoted  by  the 
amendment"). 

33.  Missouri  Pac.  R.  Co.  v.  Har- 
ria.  67  Tex.  166.  2  SW  574;  Galves- 
ton, etc.,  R.  Co.  V.  Thompson,  (Tex, 
Civ.  A.)__23  SW  930;  Gu5f,  etc.  R. 
Oo.  V.  wmhelm,  3  Tex.  A.  Civ.  Cos. 
I  458. 

34.  St.  Louis,  etc.,  R.  Co.  v.  Brass, 
(Tex.  Civ.  A.)  133  SW  1075  (holding 
that  the  atnswer  In  an  action  against 
a  carrier  for  destruction  of  goods  in 
transit  pleading  violation  of  a  stipu- 
lation against  maintenance  of  such 
an  action  unless  notice  of  the  claim 
Is  given  within  a  certain  time  should 
allege  that  plaintiff  consignor  knew 
of  the  destruction  ait  the  time  there- 
of, the  goods  having  been  In  the  OEtr- 
rter's  possession). 

35.  H.  A.  Drury  Co.  V.  Canadian 
Pac.  R.  Co.,  48  Que.  Super.  32S. 

Se.  OiWneky  v.  Illinois  Cent.  R. 
Oo..  98  Nebr.  858.  154  NW  730;  Texas, 
etc.,  R.  Co.  V.  Reeves,  90  Tex.  499, 
39  SW  564.  For  analogous  decisions 
supporting  this  view  see  ^pra  S  66t, 
For  analogous  decision  In  opposition 
to  this  view  see  supm  \  619. 

[a]  Thu,  a  provision  In  a  bill  of 
lading  fixing  a  time  less  than  that 
fixed  by  the  Carmack  amendment  for 
the  oommencement  of  action  la 
waived  unless  pleaded  aa  a  defense, 
Oillnsky  v.  Illlnoia  Cent.  R.  Co.,  98 
Nebr.  858,  154  NW  730. 

37.  Rudolph  WuTfll-tzer  Co,  v.  Bar- 
rett, 154  NTS  226,  227  (where  the 
court  said:  "Plaintiff,  having  offered 
t)he  receipt  In  evidence,  was  bound 
by  Ita  terms,  and  defendant  was  en- 
titled to  the  benefit  thereof.  Burke 
V.  Erie  R.  Co..  134  App.  Dlv.  413, 
119  NYS  309;  Jonasaon  v.  Weir,  130 
App.  Dl-v.  528,  IIB  NTS  6"). 

38.  Cohen  v.  Missouri,  etc.,  R. 
Co.,  44  Tex.  Civ.  A.  381,  98  SW  437. 


39.  Oxley  v.  St.  Louis,  etc,  R.  Co., 

65  Mo.  628. 

40.  Oxley  v.  St.  Louis,  etc.,  R.  Co., 

66  Mo.  629. 

41.  Oolo. — Atchison,  etc.,  R.  Co.  v. 
Baldwin,  63  Colo.  416,  128  P  449. 

Miss." — Southern  Express  Co,  v. 
Hunnlcutt,  64  M>lae.  666,  28  AmR 
385. 

Mo. — McElvaln  v.  St.  Louis,  etc., 
R.  Co..  151  Mo.  A.  126,  131  SW  736. 

Oh. — Adams  Express  Oo.  v.  Gor- 
don. 27  Oh.  Olr.  Ct.  243. 

Okl. — St.  Louis,  etc.,  R.  Co.  v. 
Zickafoose,  39  Okl.  302,  136  P  406. 

Tex. — Gulf,,  etc.,  R.  Co,  v.  Trawlck, 
80  Tex.  270,  15  SW  568.  18  SW  948. 

[a]  Bale  applied. — (1)  Where  the 
answer  alleges  as  a  defense  a  special 
contract  requiring  notice  of  a  claim 
for  damages  and  noncompliance 
therewith  by  plaintiff,  a  mere  denleJ 
of  exeouMon  of  the  contract  will  not 
be  sufficient  If  It  is  claimed  that  it 
was  executed  by  mistake.  The  facts 
must  be  pleaded.  Atchison,  etc.,  R. 
Oo.  V.  Baldwin,  63  Colo.  416,  128  P 
449.  (2)  So  the  waiver  of  a  pro- 
vision in  a  dontmct  for  the  carriage 
of  live  stock,  limiting  the  time  to 
sue  or  requiring  written  notice  of  a 
claim  for  damages,  when  pleaded  as 
a  defense.  Is  a  matter  of  confession 
and  avoidance  and  must  be  specially 
pleaded.  Atchison,  ertc,  Co.  v.  Bald- 
win. 53  Colo.  416.  128  P  449. 

43.  Southern  Express  Co.  v.  Hun- 
nicutt,  54  Miss.  666.  28  AmIR  385. 

43.  Southern  Express  Co.  v.  Hun- 
Ricu&t.  64  Miss.  566.  28  AmR  386. 

44.  See  staturtory  provlsions- 

[a]  In  Iowa,  under  the  code,  where 
the  reply  alleges  Invalidity  otf  a  con- 
tract requiring  the  filing  of  a  claim 
for  damages  within  a  certain  time, 
the  admission  in  the  reply  of  the  ex- 
istence of  such  conrtract  not  being 
express,  its  existence  must  be  taken 
as  denied  by  tihe  general  denial  Im- 
plied by  law  to  allegations  in  an 
answer.  Nichols  v.  Ohioago.  etc.,  R. 
Oo..  94  Iowa  202,  62  NW  769. 

[b]  In  floQtli  OafoUna,  under  the 
statutes  which  provide  tha.t  the  al- 
legnttlon  of  new  matter  In  t3ie  an- 
swer not  reliutlng  to  a  counterclaim 
Is  to  he  deemed  controverted  by  the 
adverse  party.  If  the  carrier  sets  up 
a  special  contract  under  the  laws  of 
another  state  the  consignee  may 
show  that  tftie  contract  whs  void  un- 
der the  laws  of  that  state  without 
pleading  them.  Frasier  v.  Charles- 
ton, etc.,  R.  Co..  73  S.  C.  140,  53  SH  964. 

46.  McElvain  v.  &t.  Louis,  etc.,  R. 
Co.,  151  Mo.  A.  126,  131  SW  786; 
Freeman  v.  St.  Louis,  cttc,  R,  Co., 


138  Mo.  A.  322,  122  fiW  1. 

[a]  Snfflolent  xvpUamtixm. — ^Where 
a  company  is  sued  for  injuries  to 
live  stock  during  tmnsportatlon,  and 
sets  up  a  special  agreement  to  the 
effect  that  the  o^ner  was  to  give 
notice  within  forty  days  of  his  claim 
for  injuries  as  a  condition  precedent 
to  the  right  to  sue,  the  effect  of  such 
defense  Is  avoided  by  a  replication 
showing  that  within  three  days  after 
the  Injury  defendant's  agent  prom- 
ised to  pay  the  damages  if  plaintiff 
would  put  them  In  a  reasonable  sum; 
that  be  was  mlnled  by  various  prom- 
ises to  pay  until  after  the  lapse  of 
the  fooUy  days;  and  that  during  that 
time  he  acted  under  the  belief  that 
defendant  meant  to  pay  without  suit. 
Gulf,  etc.,  R.  Co.  V.  Trawlck.  80 
Tex.  270.  15  SW  668,  18  SW  948. 

[b]  Vew  uaUrnmant^ — In  an  action 
agaJtnslt  a  radlroad  company  for  the 
loss  of  a  package  Intrusted  to  It  to 
carry,  subject  to  the  terms  of  a 
spedal  nortioe  by  the  company  not 
bo  be  responsible  for  articles  of  cer- 
tsaln  descrtpitlons  or  of  a  certain 
value  unless  entered  and  paid  for 
aocordlngly,  the  declaration  alleging 
a  loss  arising  from  thp  ktoss  negli- 
gence of  the  company  and  the  feloni- 
ous acts  of  ita  servants,  the  company 
pleaded,  except  as  to  so  much  of  the 
deolarBtlon  as  alleged  that  the  loss 
arose  from  the  gross  negligence  of 
the  company  and  the  felondous  acts 
of  Its  servants,  that  the  goods  were 
within  the  description  and  of  the 
value  mentioned  In  the  notice,  and 
that  their  nature  and  value  were  not 
decflared  at  the  time  of  their  deliv- 
ery to  the  company.  Plaintiff  newly 
a.s»igned  that  he  issued  his  writ  and 
declared  thereon  that,  while  the 
goods  were  In  the  custody  and  pos- 
session of  the,  company  as  common 
carrier,  they  were  felioniousily  stolen 
by  certain  servants  of  the  company 
unknown  to  plalnrt:iff.  It  was  held 
thalt  the  new  assignment  was  bad  as 
applying  to  a  portion  of  Ihe  declara- 
tion to  which  the  plea  was  not  ad- 
dressed. Butt  v,  Glreait  Western  R. 
Co..  11  C.  B.  140,  73  ECL  140.  13S 
Reprint  424. 

40.  St.  Louis,  etc..  R,  Co.  v.  Zicka- 
foose, 89  Okl.  302,  136  P  40«. 

47.  In  aotions  for  delar  see  supra 
tl  428-^39. 

ErUesce  to  show  oonslderatlos  or 
want  of  oonaUeratfon  for  Umlttfl  Ua- 
hllltr  oontraot  see  supra  A  198. 

TarlAnoe  see  aupra  1  534  ot  seq. 

43.  In  actions  for  loss  of,  or  ta- 
Jory  to,  goods  sUppetf  WMW  see 
Shipping  [36  Cyc^«6]. 


For  Istar  omms,  Osvale^MBts  and  abmsfss  in  the  law  see  cumulatlTs  Annotations.  Bam*  tltlo,  paKe^and  note  number. 
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his  complaint/'  by  a  preponderance  of  evidence." 
The  bunien  of  proof  is  on  plaintiff  to  show  that 
the  loss  or  injury  was  due  to  the  negligence  of  the 
carrier  in  the  exceptional  instances  where  negli- 
gence is  an  essential  of  the  cause  of  action."  But 
the  rule  is  well  settled  that,  if  goods  are  delivered 
to  a  carrier  in  good  condition  and  arrive  at  their 
destination  in  damaged  condition,  a  prima  facie  case 
of  liability  is  made  out,  and  the  carrier  is  then 
called  on  to  prove  that  the  damage  did  not  arise 
from  its  negligence."  This  rule,  however,  cannot  be 
invoked  until  the  shipper  proves  both  delivery  to 
the  carrier  in  good  condition  and  delivery  by  the 
carrier  in  a  damaged  condition.'^ 

[$  569]  b.  Bight  to  Sae.  The  burden  of  proof 
ia  on  plaintiff  to  show  that  the  right  of  action,  if 
any  exists,  is  in  him,  as  for  instance  that  he  is  the 
owner  of  the  goods,"  or  that  he  is  the  party  with 
whom  the  contract  of  shipment  was  made.°^ 

570]  c  Delivery  and  Acceptance  for  Oar- 
zla^.  The  burden  is  on  plaintifiE  to  show  a  delivery 
of  the  goods  to' the  carrier,"  and  that  the  goods 
were  accepted  by  it  in  its  capacity  as  common 
carrier.*' 

Presmnption  arising  from  delivery.  Delivery  of 
goods  to  a  carrier  raises  a  presumption  that  it  re- 
ceives them  as  such,  and  puts  on  it  the  burden  of 
showing  that  it  received  them  only  as  a  ware- 
honseman."^ 

The  receipt,  acknowledgmmt,  or  bill  of  lading 
issued  by  the  carrier  is  prima  facie  evidence  of 
delivery." 


Where  usage  and  custom  is  relied  on  to  show  a 
constructive  delivery  of  goods  to  a  common  carrier 
for  transportation,  the  burden  is  on  the  party  rely- 
ing on  such  custom  and  usage  clearly  and  deflnitely 
to  establish  it,  and  where  the  evidence  is  uncertain 
and  contradictory  it  will  be  deemed  insufBcient." 

Possession  shown  to  be  in  plaintiff.  In  an  action 
against  a  carrier  for  failure  to  protect  freight  in 
cars  from  injury  by  flood,  plaintiff  must  show  that 
the  goods  were  in  defendant's  possession  either  as  a 
carrier  or  as  a  warehouseman;  and  where  the  evi- 
d«ice  shows  that  the  goods  were  in  plaintiff's  pos- 
session his  case  fails. 

[$  571]  d.  Condition  of  Goods  When  Delivered 
to  Carrier.  If  the  action  is  for  injury  to  the  goods 
the  burden  is  on  plaintiff  to  show  that  they  were 
in  good  condition  when  delivered  to  the  carrier, 
that  is,  that  the  bad  condition  complained  of  re- 
sulted while  the  goods  were  in  the  carrier'*s  pos- 
session.^ No  presumption  exists  that  the  goods 
were  in  good  condition  when  delivered  to  the  car- 
rier.®* The  presumption  arises,  however,  from  the 
fact  of  the  receipt  of  the  goods  by  the  carrier  with- 
out objection  or  exception  noted  in  the  bill  of  lad- 
ing or  shipping  receipt,  that  as  far  as  the  condition 
was  apparent  on  ordinary  inspection  the  goods  were 
in  good  condition."^  If  the  recital  in  the  bill  of 
lading  is  that  the  contents  and  condition  are  un- 
known there  will  be  no  presumption,  at  least  as  to 
a  bad  condition  not  apparent  on  ordinary  inspec- 
tion." So,  where  the  bill  of  lading  recites  that 
the  goods  were  received  in  apparent  good  condition^ 


40.  XT.  S. — V.  S.  V.  Pacific  Express 
Co..  15  P«d.  867. 

Ala, — CentraJ  of  Georgrla  R.  Co.  v. 
Moirtmollen,  146  AJa.  468,  39  8  820, 
117  AmSR  68. 

Cal. — ^Ransgold  t.  Haven,  1  Cal. 
108. 

Pla. — Seaboard  Air  I^ine  R.  Co.  v. 
Rot)ertfl.  70  S  773. 

Ga. — Williama  v.  Central  of  Geor- 
gia R.  Co..  117  Ga.  830,  43  SB  980. 

Ind. — Fitzgerald  v.  Adams  Bxpresa 
Co..  24  Ind.  447.  87  Aml>  341. 

Minn. — WhVtaker  v.  OhJcaeo,  etc., 
R.  Co..  IIB  Minn.  140,  131  NW  1061; 
Knowliton  v.  Cliicagro,  etc.,  R.  Co,,  116 
Minn.  71,  131  NW  858. 

N.  Y. — Hlrooh  V.  Hudson  River 
Line,  26  Misc.  823.  57  NYS  272;  Ken- 
nedy V,  Fulton,  ertc,  Storage,  etc., 
Co..  138  NTS  200. 

N.  D. — Morris  v.  Mlnnea-polla,  etc., 
R.  Co.,  25  N.  D.  136,  141  NTV  204, 

Tex. — Gulf,  etc.,  R.  Co.  V.  Gllles- 

Sie,  54  Tex.  Civ,  A.  693,  118  SW  628; 
terUne  v.  St.  IjouIs,  etc,  R.  Co.,  38 
Tex.  Crv.  A.  451.  86  SW  655. 

And  see  cases  Infra  this  section 
and  IS  569-68S. 

[aj  Chat  defsDdast  la  a  oonunon 
emm&x. — The  burden  Is  Hice^lBe  on 
him  to  prwe  thtut  defendant  Is  a 
common  carrier.  Citizens'  Bank  v. 
Naratuckeit  Steam  Boat  Co.,  5  F.  Cas. 
No.  2,780,  2  Story  IG;  Ringgold  v. 
Haven,  1  Cal.  108;  Missouri  Pac.  R. 
Oo.  v.  Douglas,  2  Tex.  A.  Civ,  Cas. 
i  28. 

50.  SterUng  v.  St.  Louis,  etc.,  R. 
Co..  38  Tex.  Civ.  A.  451.  86  SW  655. 

61.  SeaboArrd  Air  Line  R.  Co.  v. 
Roberta,  (Pla.)  70  B  773. 

63.  Lewer  v.  Minneapolis,  etc.  R. 
Co.,  132  Minn.  173.  15«  NW  6; 
Pookens  v.  XT.  S.  Express  Co.,  99 
Minn.  404,  109  NW  834. 

63.  Lower  v.  Minneapolis,  etc.,  R. 
Co.,  182  Minn.  173,  156  NW  6. 

64.  Coleman  v.  New  York,  etc.,  R, 
Co..  215  Mass.  46.  102  NE  92;  Ateh- 
iBOB,  etc..  R.  Co.  V.  BawBOn,  (Tex. 
Civ.  A.)  90  SW  65. 

55.  XT.  S.  Mall  Line  Co.  V.  Carroll- 
ton  PurnHure  Mfg.  Oo.,  101  Ky.  868, 
42  SW  342.  19  KyL  833. 

68.  U.  S.— Cunapd  SS.  Co.  v.  Kel- 
ler. 116  Fed.  678.  53  CCA  310;  The 
Willie  D.  Sandboval.  ft2  Fed.  2S6; 


U,  S.  v.  Pacific  E^xpress  Co.,  15  Fed. 
867;  Manning  v.  Hoover.  16  F.  Cas. 
No.  9,044,  Abb.  Adm.  188. 

Ala. — Tallassee  F^lle  Mfg.  Oo.  v. 
Western  R.  Co.,  117  Ala.  520.  23  S 
139.  67  AmSR  179;  Louisville,  etc.. 
R.  Co.  V.  Echole.  97  Ala.  656,  12  S 
304. 

Ga. — Cohen  t.  Rome  R.  Co.,  46  Oa, 

293. 

Ind. — FttzgeraM  v.  Adams  Express 
Co..  24  Ind.  447,  87  AmD  341. 

N.  T, — Oanfleld  v.  Banimore,  etc, 
R,  Co.,  46  N.  Y.  Super.  238, 

Pa.— Gillespie  v.  U,  S.  Express  Co,, 
22  .Pa.  Dlst.  687:  Isdaner  v.  PhUa- 
delphla,  etc..  R.  Co..  21  Pa.  Dirt.  687, 

S.  C. — Hipp  V.  Sou'thern  R  Oo.,  60 
S.  C.  129,  27  SE  623. 

Tex. — MfLssourl,  etc.,  R.  Co.  v. 
Cumby  Mercantile,  etc.,  Oo.,  (Civ.  A.) 
122  SW  568. 

67.  T^llassee  Falls  Mfg.  Co.  v. 
Western  R,  Co.,  117  Ala.  620.  23  S 
139,  67  AmSR  179;  Missouri  Pac  R. 
Co.  V.  DoUfflae.  2  Tex.  A.  Clv.  Oas. 
5  28. 

68.  Berry  v.  Southern  R.  Co.,  122 
N.  C.  1002,  30  SE  14. 

69.  The  Titanla.  131  Fed,  229,  65 
CCA  215;  The  Oa;llfoTnia,  4  F.  Caa. 
No.  2,314,  2  Sawy.  12:  Lengsfleld  V. 
Jones,  11  La.  Ann.  624:  Harnett  v. 
Weii^toolt,  S6  N.  Y.  Super.  213,  3  NYS 
7  [aflT  121  N.  Y.  668  mem,  24  NB  1094 
mem];  Ststdhecker  v.  Oomba,  48  S. 
C.  L.  193. 

That  the  bill  of  lading  or  ahlpping 
receipt  ie  only  prima  faele  eTldenoe 
as  to  the  receipt  of  the  goods  see 
supra  S!  250,  262. 

60.  Gulf  Coast  Transp.  Co.  v. 
Howell.  70  Fla.  644.  70  S  667. 

61.  Kingman  St.  Louis  Imnl.  Co. 
V.  Southern  R.  Co.,  1S8  Mo.  A.  817, 
112  SW  721. 

63.  Kingman  St.  Iioufs  Impl.  Co. 
V,  Southern  R.  Co.,  188  Mo.  A.  817, 
112  SW  721. 

63.  V.  S.— The  VIncenao  T.,  28  F. 
Oas.  No.  16,948,  10  Ben.  228. 

111. — Leonard  Seed  Co.  v.  Cleve- 
land, etc.  R.  Co..  162  111.  A.  190,  194 
[quot  Cyc]. 

Ky. — Illinois,  etc,  R.  Co.  v.  How- 
ard. 152  Ky,  308.  163  SW  427. 

Mich. — MarqueMe,  etc.,  R.  Co.  v. 
lAUglion,  82  Mlcb.  261. 


Minn. — Lewer  v.  Htnneapolls,  etc., 
R.  Co..  132  Minn.  173.  156  SW  6. 

N,  Y. — E,  C.  Fuller  Co.  v.  Penn- 
sylvania R.  Co..  61  Miec.  599,  118 
NYS  1001;  Jean  v.  Flagg,  46  Misc. 
421,  90  NYS  289:  BroMES  v.  Dfna- 
more.  6  NYS  281. 

Okl. — St.  Louis,  etc.,  R.  Oo.  v. 
Dreyfus,  42  Okl.  401,  141  P  778,  LRA 
1915D  547. 

Tex. — Texas,  etc.,  R.  Co.  v.  Capper, 
38  Tex,  CTv.  A.  61,  84  SW*  694;  Mis- 
souri Pac  R.  Co.  v.  Breeding,  {Clv. 
A.)  16  SW  184. 

64.  Abirquetite  Houghton,  etc.,  R. 
Co.  v.  Klrkwood.  46  Mich.  51,  7  NW 
209,  40  AmR  453;  Smith  v.  New  York 
Cent.  R.  Co.,  43  Barb.    (N.  Y.)  226 

iaff  41  N.  Y.  620  mem];  Brooks  v. 
Mnemore,  3  NYS  687. 
The  fact  of  delivery  of  goods  by 
a  carrier  to  the  coni^gnee  tut  destf- 
naition  In  an  Injured  oondiltlon  is  not 
enough.  "It  must  be  shown  in  ■what 
condition  the  carrier  received  them. 
In  order  to  proa-e  an  injury  in  his 
hands."  Smith  v.  New  York  Cent. 
R.  Co..  43  Barb.  <N.  Y.)  225,  228  [aff 
+1  N.  Y.  620  mem]. 

6B.  U.  S. — Kerr  v.  The  Norman. 
14  F.  Cas.  No.  7,732,  1  Newb.  Adm. 
525;  The  Martha.  16  F.  Cas.  No.  9,145. 
Olcott  140. 

Ala. — Montgomery,  etc.,  R.  Co.  v. 
Moore,  61  Ala.  894. 

Ga. — Henry  v.  Central  R.,  etc.  Co., 
69  Ga.  816.  IS  SE  757;  Breed  v.  Mitch- 
ell, 48  Ga,  533;  Ohlen  v.  Atlanta, 
etc.,  R.  Co..  2  Oa.  A.  328.  58  SE  611. 

111. — Ruddell  v,  Baltimore,  etc.  R. 
Co.,  162  III.  A.  218;  Pennsylvania  R. 
Co.  V.  John  Anda  Co.,  131  111.  A.  426. 

Ind. — Cleveland,  etc.,  R,  Co.  v. 
Schaefer,  47  Ind.  A.  371,  90  NE  502. 

Iowa. — Swiney  v.  American  Ex- 
press Co.,  115  NW  212,  216  [cit  CycJ. 

N.  Y. — Carleton  v.  Union  Trans- 
fer, etc..  Co..  137  App.  Div.  225,  121 
NYS  997  [aff  64  Misc.  61.  117  NYS 
1021];  Foley  v.  Lehigh  Valley  R.  Co., 
96  NYS  182. 

N,  C. — Sumrell  v.  Atlantic  Coast 
Line  R.  Co..  152  N.  C.  269.  67  SE  585; 
Manufacturing  Co.  v.  Carolina  Cent. 
R.  Co..  128  N.  C.  280.  38  SE  894; 
Mitchell  V.  Carolina  Cent.  R.  Co.,  12' 
N.  C.  236,  32  SE  671,  44  LRA  615. 
69.  The  Colombo,  X  A /^f^  ^ 
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the  burden  of  proof  is  on  the  carrier  to  show  that 
they  were  not  in  good  condition  when  received;" 
and  this  it  should  do  by  clear  and  satisfactory  evi- 
dence.*' Similarly,  a  carrier's  acceptance  of  extra 
chains  for  heating  and  its  issuance  of  a  receipt 
therefor  is  prima  facie  evidence  that  goods  were  in 
good  condition,  and  in  ease  of  damage  from  freezing 
the  burden  of  proof  is  on  defendant  to  show  that 
it  arose  from  a  cause  for  which  it  was  not  respon- 
sible," Proof  of  delivery  of  goods  to  a  city  ex- 
pressman in  good  condition  raises  a  presumption 
of  delivery  to  the  carrier  in  good  condition.'**  On 
proof  that  the  carrier  received  the  goods  in  good 
condition  the  burden  then  rests  on  it  to  show  de- 
livery in  the  same  condition  to  the  consignee.'^  In 
the  absence  of  proof  of  the  condition  of  goods  at 
the  time  of  deliveiy  to  the  carrier,  the  presumption 
is  that  when  delivered  at  destination  the  goods  were 
in  the  same  condition  as  when  received  by  the 
carrier." 

Where  goods  were  open  to  inspection,  the  burden 
of  proof  is  on  the  carrier  to  show  by  a  preponder- 
ance of  evidence  that  they  were  not  in  good  order 
and  condition  when  received." 

Where  the  defense  is  that  the  goods  reached  des- 
tination In  good  conditi<m,  it  is  immaterial  whether 
the  burden  of  proving  that  the  goods  were  in  good 


condition  when  received  by  the  carrier  is  placed  on 
plaintiff  or  on  defendant." 

572]  e.  NondeliTei7  or  Delivery  in  Bad  Oon- 
dition  by  Carrier.  The  burden  of  proof  is  on 
plaintiff  to  show  a  nondelivery  by  the  carrier  or  a 
failure  to  deliver  the  goods  in  proper  order  and 
condition,'"  It  is  not  sufficient  to  show  a  state  of 
facts  as  consistent  with  the  occurrence  of  the  loss 
after  as  before  the  delivery."  But  slight  evidence 
of  nondelivery  is  sufficient  to  throw  the  burden  on 
the  carrier  of  accounting  for  the  goods,''  and  where 
nondelivery  has  been  shown  the  harden  then  de- 
volves on  defendant  to  excuse  nondelivery."  The 
rule  that  proof  of  delivery  to  a  railroad  company 
of  an  interstate  consignment  in  good  condition  and 
of  its  receipt  in  bad  condition  is  a  sufficient  prima 
facie  showing  to  establish  the  carrier's  liability  is 
not  affected  by  the  Garmack  amendment." 

[$  573]  t.  Injury  Occurring  to  Goods  WUle  in 
Possession  of  Carrier  as  Such.  In  an  action  for 
damage  to  the  goods,  it  is  for  plaintiff  to  prove  that 
the  damage  occurred  while  the  gpods  were  in  the 
possession  of  the  carrier  as  such,  and  not  after  its 
liability  as  carrier  had  terminated  by  the  comple- 
tion of  its  contract  to  tranaptnt  and  deliver  the 
goods,"*  although  there  is  authority,  apparently  to 


3,040,  3  Blatchf.  521;  Wentworth  v. 
The  Realm,  16  La.  Ann.  18;  Nelson  v. 
Stephenson.  12  N.  Y,  Super.  63  R, 
Contra  Brooks  v.  Blnsmore,  3  NYS 
G87. 

PrMnmptloii.  m  to  ooudltloii  of 
rooda  «lilpp*a  by  water  see  Shipping 
t36  Cyc  2ff71, 

67.  The  Ship  Howard  v.  Wlss- 
man,  18  How.  <U.  S.)  231.  15  L.  ed. 
363:  English  v.  Ocean  Ste^am  Nav. 
Co.,  8  P.  Cas.  No.  4,490,  2  Blatchf. 
425;  The  Orlflamme,  18  P.  Cas.  No. 
10.671,  1  Sawy.  176;  Zerega  v.  Poppe. 
30  P.  Cas.  No.  18.213,  Abb.  Adm.  397: 
Central  of  Georgia  ft.  Co.  v.  Dowe, 
6  Ga.  A.  868,  65  SB  1091;  Blssel  v. 
Price,  16  III.  408;  Brooks  v.  Dlns- 
nnore,  6  NTS  281. 

ea^  Taa  Bark  Caae,  23  F.  Cos.  No. 
13.742,  Brown  Adm.  131;  Bond  v. 
Frost.  6  La.  Ann.  801. 

69.  Ross  V.  Maine  Cent.  R.  Co.. 
114  Me.  287,  96  A  223. 

70.  Wniett  V.  Southern  R.  Co.,  66 
S.  C.  477.  479.  45  SE  93  [clt  Cyc]. 

71.  Orem  Fruit,  etc.,  Co.  v.  North- 
ern Central  R.  Co.,  106  Md.  1.  66  A 
436,  124  AmSR  462-  Meredith  v.  Sea- 
board Air  Line  B.  Co..  137  N.  C  478, 
50  SE  1. 

78.  Leonard  Seed  Co.  v.  Cleve- 
land, etc.,  R.  Co..  162  111.  A.  190;  Mis- 
souri Fac.  R.  Co.  v.  Breeding,  4  Tex, 
A.  Civ.  Cas.  S  1B4.  16  SW  184. 

73.  Kelly  V.  Illinois  Cent  R.  Co., 
8  La.  A.  413. 

74.  St.  Louis,  etc.,  R.  Co.  v.  Mus- 
grove,  153  Ala.  274.  45  S  229. 

78.  U.  S. — The  Falcon.  8  F.  Caa. 
No.  4,617,  3  Blatchf.  64  [app  dism  17 
How.  19,  15  L.  ed.  431. 

111. — Chicago,  etc.,  R.  Co.  v.  Dickin- 
son. 74  111.  249. 

La. — Schneldeau  V.  Pennington,  21 
La.  Ann.  299. 

Md. — Baltimore,  etc.,  R.  Co.  v. 
Schumacher,  29  Md.  168,  96  AmD  610. 

Miss. — Chicago,  etc..  R.  Co.  v.  Pro- 
vine,  61  Miss.  238. 

Mo. — Thaxter  v.  Missouri  Pac.  R. 
Co..  123  Mo.  A.  636,  100  SW  1102; 
Cole  V.  Wabash,  etc.,  R.  Co.,  21  Mo. 
A.  443. 

N.  Y. — Roberts  v.  Chittenden,  88 
N.  T.  33:  Canfleld  v.  Baltimore,  etc., 
R.  Co.,  76  N.  T.  144:  Hirsch  v.  Hud- 
son River  Line,  26  Misc.  828,  67  NYS 
272;  Warshawsky  v.  Gates,  142  NYS 
271;  Kennedy  v.  Fulton,  ate..  Storage, 
etc.    Co..  138  NYS  200. 

N.  D. — Morris  v.  Minneapolis,  etc.. 
R.  Co.,  25  N.  D.  136.  141  NW  204: 
Mtller  V.  Northern  Pae.  R.  Co..  18 


N.  D.  19,  118  NW  344,  19  AnnCaa 

1215. 

Okl. — St.  Louis,  etc.,  R.  Co.  v. 
Dreyfus,  42  Okl.  401.  141  P  773.  LRA 
1915D  547. 

Tex. — Texas  Cent.  R.  Co.  v.  Davles. 
(Civ.  A.)  163  SW  916;  Missouri  Pac. 
R.  Co.  v.  Douglas,  2  Tex.  A,  Civ.  Cas. 
f  28. 

But  see  Wheeler  v.  St.  Louis,  etc.. 
R.  Co.,  3  Mo.  A.  368;  Dunle  v.  At- 
lantic Coast  Line  B.  Co.,  161  N.  C. 
520,  77  SE  766  {both  holding  that, 
proof  of  delivery  to  the  carrier  being 
shown,  the  burden  la  In  the  first  In- 
stance on  the  carrier  to  establish  de- 
livery by  him). 

"A  prima  facie  case  ts  established 
by  proof  that  the  carrier  received  the 
gooda  for  transportation  and  failed 
to  deliver  them  safely.  Conversely 
stated,  the  rule  Is  that.  In  order  to 
make  out  a  prima  facie  case,  plalntllT 
mii.1t  prove  that  the  goods  received 
by  the  common  carrier  were  not'  all 
safely  delivered."  Miller  v.  Northern 
Pac.  R.  Co.,  18  N.  D.  1»,  ilt,  118  NW 
344,  19  AnnCaa  1215. 

[a]  Thus,  In  an  action  against  a 
railroad  company  for  the  value  of 
gooda  lost  In  transit,  where  the  ship- 
ment was  delivered  by  the  company 
at  destination  to  a  truckman  sent  by 
plalntllT,  in  order  to  recover  plalntllT 
must  show  that  the  gooda  were  not 
lost  by  the  truckman.  Silverman  v. 
Cleveland,  etc..  R.  Co..  157  NYS  876. 

76.  Canfleld  v.  Baltimore,  etc.,  R. 
Co..  76  N.  T.  144;  Hirsch  v.  Hudson 
River  Line,  26  Misc.  823,  57  NYS  272. 

77.  U.  S.— The  Paloon.  8  P.  Cas. 
No.  4,617.  3  Blatchf.  64  [app  dtsm  17 
How.  19.  16  L.  ed.  43]. 

Ala. — South,  etc.,  Alabama  R.  Co. 
V.  Wilson.  78  Ala.  587. 

Ark. — Hot  Springs  R.  Co.  v.  Hud- 
glns,  42  Ark.  486. 

111.— Woodbury  v,  Frlnk,  14  111. 
279. 

Mass. — Morley  v.  Bastern  Sxpress 
Co.,  116  Ma3S.  97. 

Miss. — Chicago,  etc.  R.  Co.  v. 
Provine.  61  Miss.  288. 

N.  Y. — Sohroeder  v.  Hudson  River 
R.  Co.,  12  N.  Y.  Super.  56. 

Or. — Bennett  v.  Northern  Pac.  Ex- 
press Co..  12  Or.  49,  6  P  160. 

S.  C. — Jonesvllle  Mfg.  Co.  v. 
Southern  R.  Co.,  7?  S.  C.  480,  68  SB 
422. 

[a]  Aota  of  the  asrtler  laOloatliv 
Ml  admission  of  uondellverr  will  be 
sufficient  to  eirtaWish  nondelivery. 
South,  etc.,  AHbama  R.  Co.  v.  Wil- 


son, 78  Ala.  687:  Mortey  v.  Eavtam 
Express  Co.,  116  Uses.  97;  Bennett 
V.  Nopthern  Pac.  BIzpresa  Co.,  IS  Or. 

49.  6  P  160. 

[b1  Where  oarrlar  pleads  noiu 
reoAlpt. — Wlhere  In  an  action  for 
nondelivery  a  carrier  pJeads  only 
that  he  never  received  the  gooda,  this 
constitutes  an  admission  that  he 
never  delivered  the  goods  and  re- 
lieves plaintiff  from  tfie  necessity  of 
proving  a  failure  to  deliver.  Hot 
Springs  R.  Oo.  V.  Hudglns,  42  Ark. 
485. 

[c]  TaUara  to  notify  of  axrtnl 
of  goods. — For  Instance,  where  it  was 
shown  thaJt  It  was  the  custnm  of  de- 
fendant carrier  to  notify  consignees 
of  arrivals  of  their  gooda,  the  pre- 
sumption la  that  If  the  goods  for  ttie 
loss  of  which  plaintiff  sued  had  ar- 
rived, notice  would  have  been  given. 
Joneevllle  Mfg.  Co.  v.  Southern  R. 
Co.,  77  S.  C.  480.  58  SE  422. 

78.  Hall  V.  Nashville,  etc..  R.  Co., 
13  Wall.  (U.  S.)  867,  20  L.  ed.  B94: 
Louisville,  etc.,  R.  Co.  v.  Hume,  T 
Ky.  Op.  499;  Read  v.  St.  Louis,  etc. 
R.  Co..'  60  Mo.  199;  Hammett  v. 
Wabaeb  R.  Co..  128  Mo.  A.  1.  106  SW 
1106:  Alexander  v.  MoNlal4y.  112  Uo. 
A.  563.  87  SW  1;  Randall  t.  Canadian 
Northern  R.  Co.,  25  Man.  293.  Zl 
DomDR  457,  8  WeatWkly  413. 

[ft]  lUtutration. — Where  the  bill 
of  lading  calle  for  "1,100  bushels 
more  or  less"  of  flax  and  the  evi- 
dence shows  the  delivery  of  over 
nine  hundred  bushete  In  a  carload 
lot,  the  onus  ia  on  the  carrier  to  ac- 
count for  the  deficiency  on  the  car 
arriving  at  deatinajtlion  with  only 
half  the  quantUy  stated  In  the  bill; 
and  where  no  satisfactory  explana- 
tion of  the  lose  Is  given  by  the  car- 
rier negligence  may  be  presumed 
against  it.  Randall  v.  Oanadtan 
rfcrthern  R.  Oo^  25  Man.  298,  21 
DomLR  457,  8  WertWkay  418. 

[bl  The  law  nlses  a  conolnstvw 
presumption  of  ulsoondaot  or  teeaoh 
of  duty  in  relaition  to  evsry  Iocs  not 
caused  by  excepted  perUe.  Haill  v. 
Nashville,  etc.,  R.  Oo.,  it  WaU.  (U. 
S.)_367.  20  L.  ed.  594. 

79.  Collins  V.  Denver,  etc.,  R.  Co., 
181  Mo.  A.  213.  167  SW  1178. 

SO.  Ala. — South,  etc..  Alabama  Co. 
V.  Wood,  71  Ala.  215.  46  AmR  SOS 
[expl  66  Ala.  167.  41  AmR  749], 

Cal. — Jackson  v.  Sacramento  Val- 
ley R.  Co..  23  Gail.  268. 

Kan. — Atchison,    etc.,    R.  Co. 
Richardson.  53  Kan.  167,  36  P  1114. 
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the  contrary." 
[$  574]    g.  Valiw  of  Goods.    The  burden  of 

Eroof  is  on  plaintiff  to  show  the  value  of  the  goods 
tsL"  If  the  action  is  based  on  eontractuid  lia- 
bility, this  principle  applies  whether  the  contract  is 
considered  as  Sxing  the  measure  of  damages  or  as 
limitii^  defendant's  liability." 

[i  575]  h.  Notice  of  Claim  for  Loss  or  Injnrjr. 
Where  the  contract  of  shiinnent  provides  that  the 
shipper  shall  give  notice  of  a  elaun  for  loss  or  in- 
jury within  a  designated  time,  the  burden  of  show- 
ing a  compliance  with  this  requirement,"  or  a 
waiver  thereof,*^  or  excuses  for  failure  to  comply," 
rests  on  plaintiff  in  those  jurisdictions  where  such 
compliance  is  considered  a  condition  precedent  to 
the  right  of  action;"  and  it  has  been  held  that 
this  is  so,  although  plaintiff  did  not  sue  on  the 
written  contract,  but  allied  a  contract  in  general 
terms,  and  the  carrier  set  up  the  contract  in  the 
answer.^  And  the  burden  ia  on  the  shipper  suing 
for  damage  to  live  stock  to  show  that  there  was 
no  consideration  for  a  provision  in  the  bill  of  lad- 
ing covering  an  interstate  shipment  requiring  no- 
tice of  a  claim  for  damages  to  be  given  within  five 
days  after  the  stock  was  unloaded.     On  the  other- 


Ho. — Nave  V.  Pacific  Express  Co., 
19  Ho.  A.  663. 

Tex. — Missouri  Pac.  R.  Co.  v. 
Health,  18  SW  477;  Gulf  Ooost 
Transp.  Co.  v.  DiUar^  (Civ.  aJ  163 
SW  616;  Texas,  etc.,  R.  Co.  v.  Llano 
Iilve-9tock  Co..  <Clv.  A.)  31  SW  74S. 

Wis. — Curtis  V.  Chloago.  etc,  R. 
Co.,  18  Wis.  31S. 

[■.]  B—siiiintlhiii  of  UaklUtr  mm 
emmmr. — In  an  acftion  to  hoUd  a  car- 
rier liable  for  goods  wblch  had  been 
Alpped  to-  the  consignee  and  stored 
on  his  failure  to  call  for  them  aAer 
niytiflcwtion,  it  was  error  to  submit 
the  Issue  of  defendant's  raassump- 
tlon  of  llabllitjr  as  a  carrier,  where 
the  only  evidence  thsit  the  carrier 
had  acreed  -to  return  the  goods  to 
the  consignor  was  a  freight  bill,  no4 
shown  to  refer  In  ai^  way  to  the 
goods  in  Questiton.  Bamuelson  v. 
Providence,  efte.,  S8.  Co.,  S7  Misc. 
8«T.  77  NTS  167. 

FreaiunptloK  am  to  mum  of  Iom  of 
^uaOm^thl^^A  br  water  see  Shipping 

81.  Peoria!  etc.,  R.  Co.  v.  U.  S. 
Rolling  Stock  Co.,  136  111.  643.  27  NB 
59.  29  AmSR  348;  St  John  v.  Illi- 
nois Cent.  R.  Co..  168  111.  A.  699 
(holding  tbaX,  where  delivery  to  the 
carrlerls  shown  an^  also  its  failure 
to  deliver,  the  burden  rests  on  it 
to  show  tfa&t.  at  the  time  the  loss 
sued  for  occurred.  Its  liability  as  a 
common  carrier  had  ceased  and  that 
ii3  liability  was  only  that  of  a  ware- 
houseman). 

sa.  Seller  v.  The  Pacific.  21  F. 
Cas.  No.  12.644.  Deady  17,  1  Or.  409; 
WarshawBky  v.  Ga.tes.  142  NYS  271. 

Table  of  good*  eonrerted  and 
msasnxe  of  damages  foe  eoBTsnlOB 
see  supra  !  396. 

S3.  Qreenfleld  v.  Wells,  134  NYS 
913. 

84.  Ark. — St.  Lo«te,  eto^  R.  Co.  v. 
Laser  Grain  Oo.,  179  SW  189;  St. 
Louis,  etc.  R.  Co.  v.  Pearce.  82  Ark. 
333,  101  SW  760,  118  AmSR  75,  12 
AnaC^  125. 

Ind, — CSiIoaffo,  etc.,  R.  Co.  v.  Fifth 
Nart.  Bank.  36  Ind.  A.  600,  G9  NE  43; 
Parrlll  v.  Cleveland,  etc..  R.  Co.,  23 
Ind.  A.  638,  66  NE  1026. 

Kan. — Atchison,  etc.,  R.  Co.  v. 
Means,  71  Kan.  8)e.  80  P  604;  Kallna 
V.  Union  Pac  R.  Co.,  69  Kan.  172,  76 
F  438. 

Ky. — ^Adame  Express  Co.  v.  Cook, 
162  Ky.  592,  172  SW  1096. 

Mo, — Hamilton  v.  Chicago,  etc.,  R. 
Co..  177  Mo.  A.  145.  leiSW  248. 

N.  Y. — Osterhoudit  v.  Southern  Pac. 
Co..  47  App.  EMv.  146,  62  NYS  134. 

Okl.— Cliioago.  etc..  R.  Co.  v.  Con- 
way, 34  Okl.  356.  126  P  1110;  St. 
Louis,  etc..  R.  Co.  v.  Cfcke,  25  Okl. 


227,  105  P  322;  St.  I>ouIs,  etc..  R.  Co, 
v.  PtolUIps,  17  Okl,  264,  87  P  470.  " 

Wash. — Henry  v.  Ohioago,  etc,  R. 
Co.,  84  Wlash.  633,  147  P  4^6. 

W.  Parrlll  v.  Olevelamd,  etc,  R. 
Co..  23  Ind.  A.  638.  6S  NE  1026. 

88.  St.  Louis,  etc.,  R.  Co.  v.  Cum- 
ble,  118  Ark.  478,  177  SW  910  (as 
for  instance,  holding  that  defendant 
had  aotual  knowledge  of  the  dam- 
aged oondlitlon  of  the  goods). 

9t»    See  supra  S  649. 

88.  Adams  Express  Oo.  v.  Cook, 
168  Ky.  692,  178  SW  1096;  Oster- 
houOt  V.  Southern  Pac.  Co.,  47  App. 
Div.  146,  62  NYS  134.  See  also 
KaJlna  v.  Union  Pac  R.  Co.,  69  Kan. 
172.  76  P  488. 

88.  HamlKon  v.  Clhtaago,  etc,  R. 
Co..  177  Mo.  A.  145,  164  SW  248. 

90.  See  supra  f  564. 

91.  St.  Louis,  etc.,  R.  Co.  v. 
Bryce.  49  Tex.  Ctv.  A.  608,  110  SW 
529:  9t.  Louis,  etc.,  R.  Co.  T.  Hays, 
13  Tex.  Civ.  A.  677,  36  SW  476. 

92.  Klalr  v.  Philadelphia,  etc,  R. 
Co.,  25  Dei.  274,  78  A  1086;  B.  Pres- 
ley Oo.  V.  Illinois  Cent  R.  Co.,  120 
Minn.  296.  139  NW  609;  Kelly  v. 
Southern  R.  Co.,  84  S.  C.  S4B,  66  8E 
198;  St.  Louis,  etc,  R  Co.  v.  Reaves, 
90  Tex.  499,  39  SW  664:  St.  Louis, 
etc,  R.  Co.  V.  Bryce,  49  Tex.  Civ-  A. 
608,  110  SW  629;  St.  Louis,  etc.,  R. 
Co.  V.  ISoshear,  (Tex.  Civ.  A.)  108 
SW  1032;  Texas,  etc.  R  Co.  v.  Crow- 
ley, (Tex.  Civ.  A.)  86  SW  342;  St. 
Louis,  etc.  R.  Co.  v.  Hays,  13  Tex. 
Civ.  A.  677.  35  SW  476. 

93.  I^nsa^.  etc..  R.  Co.  ,v.  Ayers, 
63  Ark.  331,  38  SW  516;  Oox  v.  Cen- 
tral Vermont  R.  Co.,  170  Mass.  129, 
49  NE  97;  FM_  Wortii,  etc..  R  Co.  v. 
GreatOtouse,  82  Tex.  104.  17  SW  834; 
Kansas  City,  etc.,  R.  Co.  v.  Hansard, 
(Tex.  Civ.  A.)  184  SW  329;  Chicago, 
etc.,  R.  Co.  V.  Dalton,  (Tex.  Civ.  A.) 
177  SW  556;  Hovey  V.  Tankereley, 
(Tex.  Civ.  A.)  177  SW  163;  Sit.  Louis, 
etc..  R.  Co.  V.  Bryce.  49  Tex.  Civ.  A. 
608.  110  SW  529;  St.  Louis,  etc.,  R. 
Co.  V.  Hays.  13  Tex.  Civ.  A.  577,  35 
SW  476;  Galveston,  etc.,  R.  Co.  v. 
Williams,  (Tex.  Civ.  A.)  25  SW  311; 
Galveston,  etc..  R.  Co.  v.  Boothe,  3 
Tex.  A.  Civ.  Oels.  S  364.  See  also 
Louisville,  etc..  R.  Co.  v.  Shepherd,  7 
Ala.  A.  496.  61  S  14  (holding  that, 
in  an  ac^tion  agalnat  a  termlnail  car- 
rier for  injuries  to  oarbtle,  the  bur- 
den was  on  defendant  to  establish  a 
plea,  setting  up,  as  a  condition  of 
plaintdfT's  right  to  recover,  his  duty 
to  gl\ie  notice  of  his  claim,  in  writ- 
ing, to  some  ofllcer  of  defendant,  or 
to  its  nearefK  staitlon  agent,  before 
the  stock  was  renwv^.  and  alleging 
a  failure  to  comply  therewith,  on 
which  defendant  luM  Joined  Issue  by 


hand,  in  jurisdietions  where  noneomplianfle  with  a 
requirement  of  this  eharaeter  is  considered  a  matter 
of  defense,"*  the  burden  rests  on  the  earri»  to 
show  the  existence  of  a  contract  containing  such 
requirement,"  a  noncompliance  with  the  require- 
ment on  the  part  of  the  shipper,'*  and  the  reason- 
ableness of  the  reqnirement.^ 

[$  576}  i.  I1OB8  or  Injury  Doe  to  Oause  Ex- 
cepted at  Oommn.  Law.  Where  loss  of,  or  injury 
to,  goods  while  in  the  carrier's  possession  is  shown, 
a  prima  facie  case  is  made  out  against  it,"  and 
the  burden  of  proof  then  devolves  on  it  to  show 
that  the  loss  or  injury  was  due  to  one  of  the  causes 
excepted  at  common  law,  such  as  an  act  of  God  or 
an  act  of  the  public  enemy,  an  act  or  fault  of  the 
shipper,  the  inherent  nature  of,  or  defects  in,  the 
property  shipped,  or  a  seizure  thereof  under  legal 
process,  if  it  relies  on  such  common-law  excep- 
tion as  a  defense and  it  has  been  held  that  the 
Carmack  amendment  which  invalidates  the  provi- 
sions of  any  state  law  nullifying  contracts  limiting 
a  carrier's  liability  for  loss  or  damage  to  the  agreed 
value,  and  which  makes  no  provision  as  to  evidence, 
does  not  invalidate  a  state  law  expressly  placing  the 
burden  of  proof  on  the  carrier  to  show  that  loss  or 

a  repllcaitllon  alleging  waiver). 

94.  See  cases  Infra  note  95. 

95.  U-  S.— The  Majestic,  166  0.  8. 
375,  17  sot  697,  41  L.  ed.  1039;  The 
Caledonia..  157  U.  S.  124,  16  SOt  637, 
33  L.  ed.  644;  The  Edwin  I.  Morri- 
son, 153  U.  S.  199,  14  sot  828,  38  L. 
ed.  688;  Memphds.  ertc,  R.  Co.  v. 
Reeves,  10  Wall.  176,  li  L.  ed.  909; 
aiaj-k  V.  Barnwell,  12  How.  872,  18 
L.  ed.  985;  Paclflc  Coam,  SS.  Oo.  v. 
Bancroft-Whitney  Co..  94  Fed.  180, 
36  OCA  136  [rev  180  U.  S.  49,  21  SCt 
278,  45  L.  ed.  419]:  Gumming  v.  The 
Barraoouta,  40  Fed.  498  [rev  S9  Fed. 
288];  Western  Mfg.  Co.  v.  The  Ouid- 
ing   Star.    37    Fed.    641;   Choaite  T. 


Crowninshleld,  6  F.  caa.  No.  2.691,  8 
CliflC.  184:  Woodward  v.  Illinois  Cent 
R  Co.,  80  F.  Oas.  No.  18,008,  1  Bios. 
408. 

Ala. — ^Alabama  Great  Southern  R 
Co.  V.  Quarles.  146  Ala.  486,  48  8  120. 
117  AntSR  64,  6  LRANS  867,  8  Ann 
Cas  308;  Southern  R.  Oo.  v.  Levy, 
144  Ala.  614,  89  S  96;  Richmond,  etc. 
R.  Oo.  V.  TrooadaJe,  99  Ala.  889,  18 
S  23.  42  AmSR  69:  AlaJNuna  Qretft 
Southern  R.  Co.  v.  Little,  71  Ala.  611; 
South,  etc,  R.  Co.  V.  Wood,  66  Ala. 
167,  41  AmR  749;  Barron  v.  Mobile, 
etc,  R.  Co.,  2  Ala.  A.  666,  68  S  862. 

Ark. — Joneaboro,  eCic.  R.  Co.  ▼. 
Dunawant,  117  Ark.  461,  174  SW 
1187;  St.  Louis,  etc.,  R.  Oo.  v.  Pftpe, 
100  Ark.  269,  140  SW  2«6. 

Oal. — Wilson  v.  Cbllfornia  Cent.  R. 
Co.,  94  Oal.  166,  29  P  861,  17  LRA 
686;  Agnew  v.  TVie  Contra  Costa,  27 
Oal.  425,  87  AmD  87. 

Conn. — Boies  v.  Hartford,  etc,  R. 
Co.,  37  Oonn.  272,  9  AmR  347. 

Del. — Reed  v.  Philadelphia,  «rtc..  R. 
Co.,  8  Del.  176. 

Fla. — SefVSinnfth,  etc.,  R.  Co.  v. 
Harris,  26  Pla.  148,  7  8  644,  23  Am 
SR  661. 

Ga. — Charleston,  etc.,  R.  Co.  v. 
Nixon  Grocery  Co.,  142  Ga,  343,  82 
BE  893;  Oooper  v,  Raleigh,  etc..  R. 
Co.,  110  Ga.  659.  36  SE  240;  Georgia 
n..  etc.,  Co.  V.  Keener,  93  Ga.  808,  21 
SB  287.  44  AmSR  197;  Van  Winkle 
V.  South  Carolina  R.  Co.,  38  Ga.  82; 
Soirthern  Express  Co.  v.  Newby,  36 
Ge,.  635,  91  AmD  783;  Purcell  v. 
Southern  Express  Co. ,  34  Ga.  315; 
Southern  Express  Co.  v.  Bailey,  7 
G«.  A.  331,  66  SE  960. 

Hawituil. — May  v.  Schooner  Sover- 
eign, 6  Hawaii  42. 

111. — Toledo,  etc.,  R.  Co.  v.  Dur- 
kln,  76  111.  395;  Painkinsky  v.  Illinois 
Cent.  R.  Co..  166  111,  A.  556;  Mahaf- 
fey  v.  Wisconsin  Cent.  R.  Co.,  147 
111.  A.  43;  BiaWlnwre,  etc..  R.  Co.  v. 
Fox.  113  111.  A.  180  (inherent  vice 
ca  animals);  Burke  v.  U.  S.  Express 
Co.,  87  111.  A.  606;  " 
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injury  occurred  by  reason  of  an  excepted  cause." 
Where  the  claim  is  made  that  notwithstanding  the 
intervention  of  an  act  of  God  injury  to  the  goods 
in  possession  of  a  common  carrier  for  transportation 
would  not  have  occurred  but  for  the  negligence  of 
the  carrier  in  exposing  them,  the' burden  of  proof  is 
on  the  shipper,  and  in  order  to  recover  piaintifE 
must  show  that  notwithstanding  the  act  of  God  or 
other  excepted  cause  the  loss  or  injury  could  have 


K.  Co.  V.  Rodbourne,  52  111.  A.  20S. 

Ind. — Chicago,  etc.,  R.  Co.  v.  ■Wood- 
ward, 164  Ind.  360.  72  NE  558.  73  NE 
810;  Pennsylvsnla  Oo.  v.  Llverisht. 
14  Ind.  A.  518.  43  NB  162;  Toledo, 
etc..  R.  Co.  V.  Tapp,  6  Ind.  A.  304,  33 
NE  462. 

Iowa — Swinev  v.  American  Ex- 
press Ci.>  ,  115  NW  212:  J.  H.  Co^vnie 
Glove.  I'o.  V.  Mer<;hfints'  Dispatith 
Transp.  <'o.  130  Iowa  327.  lOG  NW 
749.  in  AmSR  419.  4  L.RA.VS  lOSO; 
MoOoy  V,  Keokuk,  etc..  R.  Co.,  44 
Iowa  421;  Winne  v,  Illinois  Cent.  R. 
Oo.,  31  lc■^^-a  Bft?.;  Thomr'sxin  V.  Chi- 
cago, etc.,  I',.  Uo.,  21  luivik  ulil;  Ai.tjle 
V.  Mississippi,  etc.,  R.  Co.,  18  Iowa 
555. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Bourne,  16  KyL.  445. 

I>a.— Nartlonal  Rice  Mill  Co.  v. 
New  Orleans,  etc.,  R.  Oo.,  132  La. 
615,  61  S  708.  AnnCasl914D  1099; 
Chapman  v.  New  Orleans,  etc.,  R. 
Co..  21  La.  Ann.  224,  99  AmD  722; 
Roberrts  v.  Riley,  15  La.  Ann.  103,  77 
AmD  183;  Tardos  v.  The  Toulon,  14 
La.  Ann.  420.  74  AmD  435;  Grleft  v. 
Swltzer,  11  La.  Ann.  324. 

Me. — Dow  V.  Portland  9team 
Packet  Co..  84  Me.  490.  24  A  945; 
Bennett  v.  American  Express  Co.,  83 
Me.  236.  22  A  159,  23  AtnSR  774,  13 
LRA  33;  Little  v.  Boston,  etc.,  R. 
Co..  66  Me.  239. 

Maaa. —Evans  v.  PitcOibursr  R.  Co.. 
Ill  Mass.  142.  15  AmR  19;  Lewis  v. 
Smith,  107  MaHS.  334;  Alden  v. 
Pearson,  3  Gray  342. 

Minn. — North  western  Marble,  etc., 
Co.  V.  Williama,  128  Minn.  514,  151 
NW  419.  LRA1915D  1077:  Beede  v. 
Wisconsin  Oent.  R.  Co.,  90  Minn.  36. 
95  NW  454,  101  AmSR  390  and  note; 
Llndaley  v.  Ohtcngo,  etc.,  R.  Co..  36 
Minn.  639.  33  NW  7,  1  AmSR  692. 

Mo. — Davis  V.  Wabash,  etc..  R.  Co.. 
89  Mo.  340,  1  SW  327  [rev  on  other 

f pounds  13  Mo.  A.  449] ;  Green  v. 
ndlanapollB.  etc,  R.  Co..  66  Mo.  656; 
Wolf  V.  American  Express  Co.,  43 
Mo.  421,  97  AmD  406;  Hill  v.  Stur- 
geon, 28  Mo.  323;  Deierling  v. 
Wabash  R.  Co.,  163  Mo.  A.  292.  146 
SW  814;  Merrltit  Creamery  Co.  v. 
Atcihlaon.  etc.,  R.  Co..  128  Mo.  A.  420. 
107  SW  462;  Lamer  Mfg.  Co.  v.  St. 
Loula,  etc.,  R.  Co.,  117  Mo.  A.  463. 
93  SW  851;  Grier  v.  St.  Louis  Mer- 
chants Bridge  Terminal  R.  Co.,  108 
Mo.  A.  565,  84  SW  158;  George  v. 
Chlwigo,  etc.,  R.  Co..  57  Mo.  A  368; 
Heck  V.  Missouri  Pac.  R.  Co.,  51  Mo. 
A.  532;  Buddy  v,  Wabaeh,  etc.,  R, 
Co.,  20  Mo.  A.  206. 

Nebr. — Suiter  v.  Chicago,  etc.,  R. 
Co.,  84  Nebr.  266,  121  NW  113; 
Wabash  R.  C^o.  V.  Sharpe,  76  Nebr. 
424,  107  NW  758,  124  AmSR  823; 
('hicago,  etc.,  R,  Co.  v.  Manning,  23 
Nebr.  552.  37  NW  462. 

N.  H.— Hall  V.  Oheney,  36  N.  H. 
26. 

N.  J.— Hunt  v.  Morris,  12  N.  J.  L. 
175.  22  AmD  483. 

N.  Y. — Park  v.  Preston.  108  N.  T. 
434,  15  NE  429  [afT  37  Hun  646 
mem];  Dunson  v.  Iview  York  Cent.  R, 
Co..  3  Lans.  265;  Merritt  v.  Earle.  31 
Barb.  38  [alT  29  N.  y.  115.  86  AmD 
292];  Bowden  v.  FnTf-o.  2  Misc.  651. 
22  NYS  889;  Colt  v.  McMechen.  6 
Johns.  160.  5  AmD  200. 

N,  C, — Perry  v.  Seaboard  Air  Line 
R.  Co..  171  N.  C.  158,  88  SE  156. 

N.  D. — Taugher  v.  Northern  Pac. 
R.  Co.,  21  N.  D.  111.  129  NW  747: 
Duncan  v.  Great  Northern  R.  Co..  17 
N.  D.  610.  617.  118  NW  826,  19  LRA 
NS  962  [cit  Cyc]. 


Oh. — Union  EjopreBS  Co.  v.  Graham, 
26  Oh.  St.  596;  Welch  v.  Pittsburgh, 
etc..  R.  Co.,  10  Oh.  at.  569;  Davidson 
V.  Graham,  2  Oh.  St,  131. 

Okl. — St.  Louis,  etc.,  R.  Oo.  v, 
Dreyfus.  42  Okl.  401,  141  P  773,  LRA 
1916D  547  and  note;  Chicago,  etc.,  R. 
Co.  V.  Logan,  etc..  Co.,  23  Okl.  707, 
105  P  343,  29  UlANS  663  and  note. 

Pa. — Lloyd  v.  Haugh,  etc..  Storage, 
etc..  Oo.,  223  Pa.  148.  72  A  516,  21 
LRANS  188:  Crary  v.  Lehiph  Valley 
R.  Co  .  203  Pa.  626.  53  A  363,  93  Am 
SR  778,  59  LRA  815;  Buck  v.  Penn- 
sylvania R.  Co..  150  Pa.  170.  24  A 
678,  30  AmS'R  800;  Long  v.  Pennsyl- 
vania R.  Co.,  147  Pa.  343.  23  A  469, 
30  AmSR  732  and  note.  14  LRA  741; 
PennsylTOTila  R.  Go.  v.  Miller,  87  Pa. 
395;  American  Exjpress  Co.  v.  Sands, 
55  Pa.  140;  Leonard  v.  Hendrlckson, 
18  Pa.  40.  55  AmD  587;  Hays  v.  Ken- 
nedy. 3  Grant  351;  Clark  v.  Spence. 

10  Watts  335;  New  York  Cent.,  etc.. 
R.  Co.  v.  Eby.  9  Pa.  Oas.  376.  12  A 
482;  Automatic  Merchandising  Co.  v. 
Delaware,  etc.,  R.  Co.,  46  Pa.  Super. 
648;  Menner  v.  Delaware,  etc..  Canal 
Co.,  7  Pa.  Super.  135. 

S.  C. — Deai\'er- Jeter  Co.  v.  Southern 
R.  Co.,  95  S.  C.  485,  79  SE  709;  Per- 
Buaon  V.  Sourtlhern  R.  Co.,  91  S.  C.  61, 
74  SE  129;  Cbartrand  v.  Southern  R 
Co..  85  S.  C.  479,  483,  67  SE  741  [oil 
Cyc] ;  Johnstone  v.  Richmond,  etc., 
R.  Co.,  39  S.  C.  55,  17  SE  512;  Wal- 
lineford  v.  Columbia,  etc..  R.  Co..  26 
S.  C.  258,  2  SE  19;  McCall  v.  Brock, 
36  S.  C.  L.  119;  Smyrl  v.  Niolon.  18 
S.  C.  L.  421.  23  AmD  146;  Ewart  V. 
Street.  18  S.  C.  L.  167.  28  AmD  181. 

Tenn. — Naahvllle.  etc.,  R.  Co.  v. 
Stone,  112  Tenn.  348,  79  SW  1031,  106 
AmSR  955;  Louisville,  etc.,  R.  Co.  v. 
Wynn.  88  Tenn.  320.  14  SW  311: 
Merohants'  Dispatch  Transp.  Co.  v. 
Bloch,  86  Tenn.  392,  6  SW  881.  6  Am 
SR  847;  Turney  v.  Wilson.  7  Yerg. 
340.  27  AmD  516;  Oralg  v.  Ohildress, 
Peck  270.  14  AmD  751. 

Tex. — Belcher  v.  Missouri,  etc.,  R. 
Co.,  92  Tex.  593.  50  SW  559:  Ryan  v. 
Missouri,  etc.,  B.  Co.,  65  Tex.  13.  67 
AmR  589:  Gulf,  etc.,  R.  Co,  v.  Belton 

011  Co..  45  Tex,  Civ.  A.  44.  99  SW  430; 
Fentlman  v.  Atchison,  etc.,  R.  Co..  44 
Tex.  Civ.  A.  455,  98  SW  939;  Gulf, 
etc.,  R.  Co.  v.  Roberts,  {Civ.  A.)  85 
SW  479;  St.  Louis,  etc.,  R.  Co.  v. 
Martin,  (Civ.  A.)  35  SW  28  (injury 
to  goods  while  being  loaded) ;  St. 
LouTs,  etc.,  R.  Co.  V.  Parmer,  (Civ. 
A.)  30  SW  1109;  Missouri  Pac.  B.  Co. 
v.  Scott.  4  Tex.  Civ.  A.  76,  26  SW 
239;  Texas,  etc.  R.  Co.  v.  Morse.  1 
Tex.  A.  Civ.  Cas.  |  411. 

Vt.— Day  v.  Ridley.  16  Vt.  48,  42 
AmD  489. 

Va. — Friend  v.  Woods,  6  Gratt. 
(47  Va.)  189,  52  AmD  119;  Murphy 
v.  Staton,  3  Munf.  (17  Va.)  239. 

Wis. — Uber  v.  Chicago,  etc.,  B.  Co.. 
151  Wl.s.  431,  138  NW  57;  L.  Streu- 
blng  Co.  V.  Merchants'  Dispatch 
Transp.  Co.,  142  Wis.  657.  126  NW 
21;  Browning  v.  Goodrich  Transp. 
Co..  78  Wis.  391,  47  NW  428.  23  Am 
SR  414.  10  LRA  415;  Black  v.  Good- 
rich Transp.  Co..  55  Wis.  319.  13  NW 
244,  42  AmR  713. 

KnK. — Riley  v.  Horne,  5  Bing.  217. 
15  ECL  549.  130  Reprint  1044. 

Man, — Henry  v.  Canadian  Pac.  R. 
Co..  1  Man.  210. 

Ont. — Hall  V.  Grand  Trunk  R.  Co., 
34  U,  C.  Q.  B.  517. 

Que. — Dominion  Express  Co.  v. 
Rutenberg,  18  Que.  K.  B.  50. 

[a]  Beaaon  for  role. — The  reason 
usually  given  Is  that,  after  delivery 
of  the  goods  to  the  carrier,  they  are 


been  averted  by  the  exercise  of  reasonable  care  on 
the  part  of  the  carrier.** 

577]  j.  Loss  or  Injury  "Due  to  Cause  Excepted 
by  Contract  or  Onstom.^  If  the  carrier  relies  as 
a  defense  on  the  fact  that  loss  or  injury  to  goods 
in  its  possession  was  due  to  some  cause  excepted 
by  a  special  contract  of  shipment,  the  burden  is 
on  it  to  prove  the  existence  of  such  contract.' 
Where  a  carrier  undertakes  to  transport  merehan- 

no  longer  subject  to  the  shipper's 
supervision  or  observation.  If  they 
are  lost  by  the  carrier,  the  circum- 
stances surrounding  such  loss  are 
without  the  knowledge  of  the  ship- 
per. The  means  and  proof  of  the 
facts  causing  the  toss  are  ordinarily 
wholly  within  the  control  of  the  car- 
rier and  its  servants.  Duncan  v. 
Great  Northern  R.  Co..  17  N.  D.  610. 
118  NW  826.  19  LRANS  952.  To 
same  effect  ChicaKO.  etc.,  R.  Co.  v. 
Woodward.  164  Ind.  360,  72  NE  668. 
73  NE  810. 

90.  National  Rice  Mill  Co.  v.  New 
Orleans,  etc.,  R.  Co.,  132  La.  615,  61 
S  708,  AnnCasl914D  1099  and  note. 

87.  Western  Transp.  Co,  v.  Downe, 
11  Wall.  (U.  S.)  129,  20  L.  ed.  160; 
Gulf  Coast  Transp.  Co.  v.  Howell, 
70  Fla.  544.  70  S  S<E7;  St.  Louis,  etc.. 
R.  Co.  v.  Dreyfus.  42  Okl.  401,  141  P 
773,  LRA1915D  547. 

98.  Memphis,  etc.,  R.  Co.  v. 
Reeves.  10  Wall.  (U.  S.)  176.  19  L. 
ed.  909;  Zerega  v.  Poppe,  30  F.  Cas. 
No.  18.213:  National  Rice  Mill.  Co. 
v.  New  Orleans,  etc.,  R.  Co.,  132  La. 
615,  61  S  708,  AnnCasl9]4D  1099; 
Lamar  Mfg.  Co.  v.  St.  Louis,  etc..  R. 
Co.,  117  Mo.  A.  453.  93  SW  851;  In- 
ternational, etc.,  R.  Co.  V.  Bergman, 
(Tex.  Civ.  A.)  64  SW  999. 

99.  PTMimivtlini  arlalnf  from,  ao- 
ovptMioe  of  ulpplnff  reoalpt  or  UIl 
of  lading  see  supra  f  671. 

1.  U.  S. — Southern  Pac.  Co.  v.  Ar- 
nett,  111  Fed.  849,  60  CCA  17;  The 
Staincliffe,  15  Fed.  350;  The  Peytona, 
19  P.  Cas.  No.  11.058,  2  Curt.  21. 

Ala — Western  R.  Co.  v.  Harwell, 
97  Ala.  341,  11  S  781. 

Colo. — Union  Pac.  R.  Co.  v.  Stu- 
peck,  50  Colo.  151.  114  P  646. 

Del. — Carpenter  v.  Baltimore,  etc., 
R.  Co.,  22  Del.  15,  «4  A  252. 

D.  C. — Adams  Express  Co.  v. 
Adams,  29  App.  260. 

Fla. — Clyde  SS.  Co.  v.  Burrows,  36 
Pla.  121,  18  3  S49. 

Ga — Cohen  v.  Southern  Express 
Co..  53  Ga.  128. 

Ida. — Mcintosh  v.  Oregon  R.,  etc.. 
Co..  17  Ida.  100.  106  P  66. 

III. — Cleveland,  etc.,  R.  Co.  v.  Pat- 
ton,  203  111.  376,  67  NE  804  [aff  104 
III.  A.  660];  Western  Transp.  Co.  v. 
Newhall.  24  HI.  466,  76  AmD  760. 

Ind. — Toledo,  etc.,  R.  Co.  v.  MH- 
ner.  (A.)  110  NE  756:  Nashville,  etc.. 
R.  Co.  V.  Johnson,  (A.)  109  NE  912. 

Iowa. — Owens  v.  Chicago,  etc.,  R. 
Co.,  139  Iowa  538,  117  NW  762. 

Kan. — Chicago  Great  Western  R. 
Co.  V.  Dunlap.  71  Kan.  67.  70,  80  P 


34  [quot  Cycl:  Missouri  Pac.  R.  Co. 
V.  Wichita  Wholesale  Grocery  Co.. 
55  Kan.  525,  40  P  899-  Atchison,  etc., 
R.  Co.  V.  Ditmars,  3  Kan.  A.  459.  43 
P  833 

Ky.— Louisville,  etc.,  R.  Co.  v.  Hed- 
ger.  9  Bush  645,  16  AmR  740;  Adams 
Express  Co.  v.  Guthrie,  9  Bush  78; 
Adams  Express  Co.  v.  Meglernery,  9 
Ky.  Op.  382. 

Md. — Baltimore,  etc.,  R.  Co.  v. 
Brady.  32  Md.  333. 

Mich. — Bonflglio  v.  Lake  Shore, 
etc.,  R.  Co.,  126  Mich.  476,  84  NW 
722:  McMillan  v.  Michigan  Southern, 
etc.  R.  Co..  16  Mich.  79,  93  AmD  208; 
American  Transp.  Co.  v.  Moore,  5 
Mich.  368. 

Minn. — Irish  v.  Milwaukee,  etc..  R. 
Co.,  19  Minn.  376.  18  AmR  840. 

Miss. — Chicago,  etc..  R.  Co.  v. 
Abels.  60  Miss.  1017. 

Mo. — Halllday  v.  St.  T-oula.  etc.,  R. 
Co.,  74  Mo.  159,  41  AmR  809:  Oxley 
v.  St.  Louis,  etc.,  R.  Co.,  66  Mo.  629; 
Clark  V.  St.  Louis,  etc.,  R.  Co,  S4  Mo. 


Foi 


ilopmanti  and  ohaiVM  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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dise,  a  presumption  that  it  doeB  so  subject  to  eom- 
moa-law  liability  except  as  modified  by  statute  re- 
mains until  overcome  by  proof  of  a  special  agree- 
ment.' No  presumptions  will  be  indulged  in  in 
favor  of  exemptions  from  common-law  liability.^ 
Tbe  burden  also  rests  on  the  carrier  to  show  such 
facts  as  will  establish  tbe  validity  of  the  contract,* 
as  that  the  limitations  contained  in  the  contract  are 
reasonable^  and  supported  by  a  sufficient  considera- 
tion/ although  as  to  proof  of  consideration  there  is 
authority  to  the  contrary.^  If  it  is  provided  by  atat- 

440;  Hurst  T.  St.  Itoula,  etc.,  B.  Co.. 
117  Mo.  A.  26,  »4  SW  794:  Phcmlx 
Powder  Mfg.  Co.  v.  Wabawi  R.  Co., 
101  Mo.  A.  442,  74  SW  492;  I<upe  V. 
AtlanUo.  etc..  R.  Co.,  3  Mo.  A.  77. 

N.  J. — HIU  V.  Adams  Express  Co., 
82  N.  J.  L.  37S,  81  A  869  Caff  80  N.  J. 
L.  604,  77  A  1078];  Russell  v.  Erie 
R.  Co.,  70  N.  J.  L.  SOB,  59  A  150,  67 
LRA  438.  1  AnnCaa  672;  Astimore  v. 
Pennsylvania  Steam  Towing,  etc..  Co., 
28  N.  J.  L.  180;  Pennsylvania  R.  Co. 
V.  New  Jersey  R.,  etc..  Co-  87  N.  J. 
L.  100. 

N.  Y. — Morgan  v.  Woolverton.  136 
App.  Dlv.  3fil.  120  NTS  1008  [aff  203 
N.  V.  52,  96  NE  364,  36  L.RANS  640]; 
iKindon,  etc.,  F.  Ins.  Co.  v.  Rome, 
etc..  R.  Co.,  68  Hun  698.  23  NTS  231 
faff  144  N.  T.  200,  89  NE  79,  48  Am 
SR  762]:  GrosBman  v.  Dodd,  63  Hun 
!24.  17  NTS  855  [aff  137  N.  T.  699 
ntem.  33  NE  642  mem]. 

Oh. — Gaines  v.  Union  Transp..  etc 
Co..  26  Oh.  St.  418. 

Okl. — St.  Louis,  etc.,  R.  Co.  ▼. 
Mounts,  44  Okl.  359,  144  P  1036;  St. 
Louis,  etc..  R.  Co.  V.  Cox.  40  Okl.  268, 
138  P  144;  Patterson  v.  Missouri, 
etc.,  R.  Co.,  24  Okl.  747.  104  P  31 
[quot  Q'c). 

Or. — Grice  v.  Oregon -Washington 
R.,  etc.,  Co..  78  Or.  if  150  P  862,  152 
P  509;  Lacey  v.  Oregon  R.,  etc..  Co.. 
63  Or.  696.  128  P  999;  McGregor  v. 
Oregon,  R.,  etc.,  R.  Co.,  60  Or.  527,  93 
P  465,  14  LRANS  666;  Normile  v. 
Oregon  Nav.  Co..  41  Or.  177,  69  P  928. 

Pa. — Schaeffer  v.  Phltadelphia,  etc.. 
R.  Co.,  168  Pa.  209,  31  A  1088,  47  Am 
SR   884 :   Menner  v.   Delaware,  etc., 


Canal  Co.,  7  Pa.  Super.  135. 

S.  C. — Jenkins  v.  Southern  R.  Co., 
73  S.  C.  289,  53  SE  480. 

Tex. — International,  etc..  R.  Co.  v. 
Moody,  71  Ter.  614.  9  SW  466:  Atchi- 
son, etc..  R.  Co.  V.  Bryan,  (Civ.  A.) 
2S  SW  98;  Missouri  Pac.  R.  Co.  v. 
Nicholson,  2  Tex.  A.  Civ.  Caa.  S  168. 

[a]  Ooansctiiig  cazrisn<~It  is  for 
the  connecting  carrier  to  show  that 
he  accepted  the  Koods  under  the 
terms  of  the  contract  with  the  first 
carrier  if  he  relies  on  an  exeniption 
In  such  contract.  Western  R.  Co.  v. 
Harwell.  97  Ala.  341.  11  S  781. 

S.  Atlantic  Coast  Line  R.  Co.  v. 
Coachman.  59  Fla.  130,  52  S  377,  20 
AnnCas  1047;  Peoria,  etc..  R.  Co.  v. 
U.  S.  Rolling  Stock  Co.,  136  111.  643, 
37  NE  69.  29  AmSR  348,  Owens  v. 
<niicago.  etc.,  R.  Co.,  139  Iowa  538, 
117  NW  762;  Hill  v.  Adam.s  Express 
Co..  82  N.  J.  L.  373,  81  A  869  [aff  80 
N.  J.  L.  604.  77  A  1073];  Pennsyl- 
vania R.  Co.  V.  New  Jersey  R.,  etc., 
Co..  27  N.  J.  L.  100. 

(a]  In  other  words  It  is  not  pre- 
sumed that  a  shipper  Intends  to 
abandon  any  of  his  legal  rights. 
Illinois  Match  Co.  v.  Chicago,  etc.,  R. 
Co..  250  III.  396.  95  NE  492. 

a.  Russell  v.  Erie  R.  Co.,  70  N.  J. 
L.  808.  59  A  150,  67  LRA  438,  1  Ann 
Cas  672. 

4.  Ga. — Louisville,  etc,  R.  Co.  v. 
Tharpe.  11  Ga.  A.  465,  75  SB  677. 

Ida. — Mcintosh  v.  Oregon  R.,  etc., 
Co..  17  Ida.  100.  105  P  66. 

Ky. — Adams  Express  Co.  v.  Cook, 
162  Ky.  692,  172  SW  1096. 

Minn. — Southard  v.  Minneapolis, 
etc..  R.  Co.,  60  Minn.  382.  62  NW  142. 
619. 

N.  M. — Atchison,  etc.,  R.  Co.  v. 
Rodgers,  16  N.  M.  120.  113  P  806. 

N.  C. — Gardner  v.  Southern  R.  Co.. 
127  N.  a  298.  87  SE  128. 

Ohi^ — ^Pittsburg,    etc.,    R.    Co.  v. 


Blakemore.  1  Oh.  Clr.  Ct.  42,  1  Oh. 
dr.  Dec.  26. 

Okl. — St.  Louis,  etc..  R.  Co.  v. 
Mounts.  44  Okl.  369,  144  P  1086. 

5.  C. — Irby  V.  Southern  Express 
Co..  96  S.  C.  364,  80  SE  613. 

Tex. — Texas,  etc.,  R.  Co.  v.  Reeves, 
90  Tex.  499,  39  SW  564. 

N.  S. — McKenzte  v.  Canadian  Pac. 
R.  Co..  43  N.  S.  458. 

[  a  ]  Tor  ewunple,  ( 1 )  that  the 
same  wad  not  a  mere  arbitrary  re- 
adjustment of  damages,  but  was  an 
actual  bona  flde  agreement  as  to  the 
value  of  the  goods.  Louisville,  etc.. 
R.  Co.  V.  Tharpe.  11  Ga.  A.  466.  75 
SE  677.  (2)  In  an  action  against  a 
carrier  by  a  shipper  of  animals  for 
loss  thereof  during  transportation, 
where  plaintiff  introduced  an  appli- 
cable foreign  statute  pcovidlng  that 
no  sui'h  carrier  should  be  permitted 
except  as  otherwise  provided  by 
regulation  of  the  board  of  railway 
commissioners  to  limit  Its  common- 
law  liability  as  a  carrier,  the  burden 
is  not  on  the  shipper  to  show  that 
no  such  condition  existed  but  Is  on 
the  carrier  to  show  that  permission 
was  given  it  to  make  such  a  con- 
tract. Atchison,  etc.,  R,  Co.  v.  Rodg- 
ers. 16  N.  M.  120.  113  P  805. 

[  b  ]  Ohaage  In  ooutt*»ot. — Where 
a  verbal  contract  of  shipment  is 
made  by  which  freight  is  to  be  car- 
ried to  its  destination,  but  the  bill 
of  lading  without  notice  to  the  ship- 
per is  merely  to  carry  to  the  next 
carrier,  the  burden  la  on  the  carrier 
in  an  action  to  recover  for  failure  to 
deliver  to  show  assent  by  the  ship- 
per to  a  change  In  the  contract. 
Pittsburg,  etc.,  R.  Co.  v.  Blakemore. 
1  Oh.  Clr.  Ct.  42,  1  Oh.  Ctr.  Dec.  26. 

6.  Loulaville,  etc.,  R.  Co.  v. 
Tharpe.  11  Oa.  A.  466,  75  SE  677; 
Adams  Express  Co.  v.  Cook,  162  Ky. 
692,  172  SW  1096;  Gardner  v.  South- 
ern R.  Co..  127  N.  C.  293.  37  SB  328 
(limitation  of  value  of  articles 
shipped);  Texas,  etc.,  R  Co.  v. 
Reeves,  90  Tex.  499,  38  SW  564: 
Panhandle,  etc.,  R.  Co.  v,  Jones,  (Tex. 
Civ.  A.)  182  SW  1;  International,  etc.. 
R.  Co.  V.  Rathblath,  (Tex.  Civ.  A.) 
167  SW  751;  Missouri,  etc.,  R.  Co.  v. 
Godalr  Commn.  Co.,  39  Tex,  Clv.  A. 
298,  87  SW  871.  But  see  U.  S.  Ex- 
press Co.  V.  Joyce,  36  Ind.  A.  1,  69 
NE  1015  [aff  76  NE  1117]  (holding 
that  the  burden  of  proof  is  on  the 
shipper  suing  for  Injuries  to  live 
stock  to  show  that  a  valuation  placed 
on  the  property  in  the  contract  of 
shipment  on  which  the  rates  of 
transportation  were  based  was  in- 
valid and  not  binding  on  him). 

[a]  Thus  where  the  carrier  in  de- 
fense relies  on  a  stipulation  in  the 
contract  of  shipment  nxing  the  value 
of  the  goods  at  a  sum  greatly  less 
than  the  actual  value  as  shown  by 
the  evidence,  the  burden  is  on  it 
to  show  that  the  sum  named  in  the 
contract  was  not  a  mere  arbitrary 
preadjustment  of  damages,  but  an 
actual  bona  fide  agreement  as  to  the 
value  of  the  goods.  Louisville,  etc., 
R.  Co.  V.  Tharpe,  11  Ga.  A.  465.  75  SE 
677. 

6.  Georgia  Southern  R.  Co.  v. 
Greer.  2  Ga.  A.  616,  68  SE  782;  Mc- 
intosh V.  Oregon  R.,  etc.,  Co.,  17  Ida. 
100,  105  P  66;  Panhandle,  etc..  R.  Co. 
V.  Jones.  (Tex.  Civ.  A.)  182  SW  1; 
International,  etc.,  R.  Co.  v.  Rath- 
blath, (Tex.  Clv.  A.)  167  SW  751; 
Chloago,  etc.,  R,  Co.  t.  Scott,  (Tex. 
ClvrX.)  166  SW  294. 


ute  that  the  limitation  in  the  contract  must  be  ap- 
proved by  the  railway  board,  the  burden  is  on  the 
oarrier  to  establish  this  fact."  And  in  jurisdictions 
where  express  assent  of  a  shipper  to  the  terms  of  a 
contract  limiting  liability  contained  in  a  bill  of 
lading  is  necessary,  tbe  burden  of  showing  such 
assent  is  on  the  carrier.^  The  burden  rests  on  the 
carrier  to  show  that  the  loss  or  injury  complained 
of  was  within  the  exception  provided  for  by  the 
contract."  When  this  proof  has  been  made,  if  the 
dipper  seeks  to  avoid  its  effect,  the  burden  is  on 

[a]    Prima  faele  Aowtaur^Where 

the  carrier  introduces  evidence  of  a 
contract  signed  by  the  shipper  limit- 
ing the  carrier's  liability  and  recit- 
ing that  the  contract  was  made  in 
consideration  of  a  reduced  rate  of 
freight,  such  recital  will  be  taken  as 
prima  facie  true,  and  the  burden 
placed  on  the  shipper  to  show  the 
contrary.  Georgia  Southern,  etc.,  R. 
Co.  V.  Oreer,  S  A.  616.  68  SE  788. 
See  also  Southard  v.  Minneapolis, 
etc.,  R.  Co.,  60  Minn.  882.  62  NW  442, 
619  (holding  that,  if  the  receipt  Is- 
sued on  delivery  of  the  goods  to  the 
carrier  was  unqualified,  and  the  car- 
rier seeks  to  rely  on  a  bill  of  lading 
subsequently  Issued  relieving  him 
from  liability,  such  contract  will  be 
presumed  to  have  been  without  con- 
sideration In  the  absence  of  evidence 
to  the  contrary). 

7.  Brown  v.  Louisville,  etc.,  R. 
Co.,  86  III.  A.  140;  Schaller  v.  Chi- 
cago, etc..  R.  Co.,  97  Wis.  31,  71  NW 
1042  (holding  that  one  must  make 
affirmative  proof  of  want  of  con- 
sideration to  avoid  a  special  stipuia- 
tion'exemptlna  a  carrier  from  a  com- 
mon-law liability  on  that  ground). 

8.  McKenzle  v.  Canadian  Pac.  R. 
Co.,  43  N.  S.  462.  458  (where  the 
court  said:  "In  other  words,  It  was 
Incumbent  upon  them  to  show  It  had 
received  the  necessary  official  sanc- 
tion, and  therefore  the  case  was 
taken  out  of  the  general  terms  of 
the  statute"), 

9.  Klrby  v.  Chicago,  etc.,  R.  Co., 
242  111.  418,  90  NE  2S2  [aff  146  111. 
A.  31]:  Coats  v.  Chicago,  etc.,  R.  Co., 
239  III.  164,  87  NE  929  [aff  134  111.  A. 
217];  Wabash  R.  Co.  v.  Thomas,  222 
111.  837.  78  NB  777,  7  LRANS  1041; 
Cleveland,  etc.,  R.  Co.  v.  Patton,  203 
111.  376,  6?  NE  804  iafl  104  111.  A. 
550];  Chicago,  etc.,  R.  Co.  v.  Calu- 
met Stock  Farm.  194  III.  9,  61  NE 
1095.  88  AmSR  68;  Chicago,  etc..  R. 
Co.  v.  Simon,  160  111.  648,  43  NB  696; 
Boscowltz  V.  Adams  Express  Co.,  93 
111.  523,  34  AmR  191;  Field  v.  Chi- 
cago, etc.,  R.  Co.,  71  111.  468;  Delta 
Bag  Co-  V.  Frederick  Leyland  &  Co.. 
Ltdl,  173  111.  A.  38:  McCurrey  v.  Met- 
ropolitan L.  Ins.  Co.  168  111.  A.  625; 
Davis  v.  Vandalia  R.  Co.,  168  111.  A. 
621;  Chlldera  v.  Chicago,  etc..  R.  Co., 
166  111.  A.  391;  Palnklnaky  v.  Illi- 
nois Cent.  R.  Co.,  165  111.  A.  666; 
Beklna  Household  Shipping  Co.  v. 
Grand  Trunk  R  System,  162  111.  A. 
497:  Toberman  v.  Toledo,  etc.,  R.  Co.. 
159  111.  A.  200;  Tate  v.  Missouri  Pac. 
R.  Co..  167  111.  A.  105;  Warren  v. 
Cleveland,  etc..  R.  Co.,  156  111.  A.  Ill; 
Field  V.  St.  Louis,  etc.,  R.  Co.,  152 
111.  A.  662;  Shoot  V.  Cleveland,  etc.. 
R.  Co..  145  III.  A.  532;  Hennigh  v. 
Cleveland,  etc.,  R.  Co.,  143  111.  A.  283; 
Cleveland,  etc.,  R.  Co.  v.  McNutt,  138 
III.  A.  66:  Coats  v.  Chicago,  etc..  R. 
Co.,  134  III.  A.  217:  Chicago,  etc.,  R. 
Co.  V.  Igo,  130  111.  A.  373:  Clevejand. 
etc.,  R.  Co.  V.  Shoot,  130  111.  A.  139; 
Toledo,  etc.,  R  Co.  v.  Boax.  130  111. 
A.  17;  Vandalia  R  Co.  v.  Hinds.  130 
111.  A.  9;  Indiana,  etc.,  R.  Co.  v.  Em- 
pire Rubber  Mfg.  Co.,  118  III.  A.  652: 
Baltimore,  etc.,  R.  Co.  v.  Fox,  113 
III.  A.  180;  Atchison,  etc.,  R.  Co.  v. 
Bllinsky.  107  111.  A.  604:  Elgin,  etc.. 
R.  Co.  v.  Bates  Mach.  Co..  98  111.  A. 
311  [aff  200  111.  636,  66  NB  326,  93 
AmSR  2181. 

10.  U.  S. — The  Propeller  Niagara 
v.  Cordes,  21  How.  7,  16  L.  ed.  41; 
The  Warren  Adams,  74  Fed.  418.  20 
OCA.  48«;  The  MaweU^  61  FaO.  406, 
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him  to  show  faeta  which  invalidate  the  eontract,^^ 
as  that  the  contract  was  unfair  and  Was  imposed  on 
him  in  sneh  a  way  that  he  could  not  read  or  under- 
stand it." 

Special  custom.  If  the  carrier  relies  on  a  special 
custom  to  relieve  it  from  liability,  the  burden  is  on 
it  to  establish  sneh  cuatouL^' 

If  tlie  carrier  relies  on  an  act  of  the  shipper  in 
selectinf  vehicles  for  the  transportation  of  the 
goods  as  exeusmg  the  carrier's  liability  with  ref- 
erence thereto,  the  burden  of  showing  knowledge  on 
the  part  of  the  shipper  as  to  the  defects  in  the 
vehicle,  or  that  they  were  plainly  ai^arent  or  vis- 
ible, is  on-  the  earner." 

578]  k.  Excuses  for  Deviation.  The  burden 
of  proving  an  emergency  justifying  deviation  is  on 
the  carrier." 

[$  579]  L  Kegligence— (1)  Tnanitnate  Freight— 
(a)  Ordinarily  No  Trooi  of  Kegligence  Necessary. 

2  CCA  899  [aff  48  Pod.  119]:  Christie 
V.  The  Cralgton,  41  Fed,  62;  Cummin? 
V.  The  Barracouta.  40  Fed.  498;  The 
Lydian  Monarch.  2S  Fed.  298:  The 
Pharos,  9  Fed.  912;  Bazln  v.  Liver- 
pool, etc..  SS.  Co.,  2  F.  Cas.  No.  1.162. 
8  Wall.  Jr.  229;  Hunt  v.  The  Cleve- 
land, 12  F.  Cas.  No.  6.88B,  6  McLean 
76,  Newb.  Adm.  221;  The  Martha.  16 
F.  Cas.  No.  9.145.  Olcott  140:  Tho 
Moravian,  17  F.  Caa.  No.  9.789.  2 
Hask.  157;  The  Sahloncello,  21  F.  Caa. 
No,  12,198,  7  Ben.  357;  Soule  v.  Rodo- 
canachl,  22  P.  Caa.  No.  13.178,  Newb. 
Adm,  604:  Turner  v.  The  Black  War- 
rior. 24  P.  C&s.  No.  14,253,  McAU. 
181. 

Ala. — Southern  R.  Co.  v.  Levy,  144 
Ala.  614,  39  S  95;  Montgomeir.  etc.. 
R.  Co.  v.  Moore,  51  Ala.  S94;  Alabama 
Greet  Southern  R.  Co.  V.  Oewln,  6 
Ala,  A.  584.  69  S  663. 

Ark. — St.  Louis,  etc.,  R.  Co.  v.  Les- 
ser. 4  6  Ark.  236. 

Colo. — Union  Pac.  R.  Co.  v.  Stu- 
peck,  50  Colo.  151,  114  P  S46:  Estes 
v.  Denver,  etc  R.  Co.,  49  Colo.  S78, 
113  P  1005. 

Qa, — Savannah,  etc.,  R.  Co.  v.  Hoff- 
mayer,  75  Ga.  410;  Southern  Kxprcss 
Co.  V.  Newby,  86  Ga.  635,  91  AmD 
783:  Carter  v.  Southern  R.  Co.,  2  Ga. 
A.  616,  69  8-E  209. 

111.— Toledo,  etc.,  R.  Co.  v.  Hamil- 
ton, 76  111.  393;  Western  Transp.  Co. 
V.  Newhall.  24  111.  466.  76  AmD  760. 

Iowa. — Owens  v.  Chicago,  etc.,  R. 
Co..  139  Iowa  638,  117  NW  762. 

Kan. — Chicago  Great  Western  R. 
Co.  V.  Dunlap.  71  Kan.  67,  80  P  84, 

La. — Smith  v.  Austro-Amerlcan  SS. 
Co.,  125  La.  763.  61  S  841. 

Mass. — Alden  v.  Pearson,  3  Gray 
342 

Minn. — Rustad  v.  Great  Northern 
R.  Co.,  122  Minn.  453.  142  NW  727 
[cit  HintOR  T.  Minnesota  Eastern  R. 
Co.,  72  Minn.  889.  75  NW  373;  Shea 
V.  Minneapolis,  etc..  R.  Co.,  63  Minn. 
228,  66  NW  458;  Southard  v.  Minne- 
apolis, etc,  R.  Co.,  60  Minn.  382,  62 
KW  442,  610:  Boehl  v.  Chicago,  etc.. 
R.  Co.,  44  Minn.  191,  46  NW  3331. 

Misa. — Kansas  City,  etc..  R.  Co.  v. 
Heard.  87  Miss,  378.  39  S  1011;  John- 
son V.  Alabama,  etc.,  R,  Co,,  69  Miss. 
191,  11  S  104,  30  AmSR  584:  Mobile, 
etc..  R.  Co,  V.  Tupelo  Furniture  HfK. 
Ca,  67  UlSS.  S5,  7  S  279.  19  AmSR 
262;  Southern  Express  Co.  v.  Moon, 

59  Miss,  822. 
Mo. — Read  v-  St.  IJouls,  etf„  R.  Co.. 

60  Mo.  199;  UcFall  v.  Wabash  R. 
Co.,  117  Mo.  A.  477,  94  SW  570:  Nave 
v.  Fadflp  Express  Co.,  19  Mo.  A,  663; 
Schutter  V.  Adams  Express  Co.,  6  Mo. 
A.  816. 

Mont. — Nelson  v.  Great  Northern 
R.  Co.,  28  Mont.  297.  77  P  642, 

N.  H.— Hall  V.  Cheney.  86  N.  H.  26. 

N.  Y. — ^Arend  v.  Liverpool,  etc..  SS. 
Co.,  6  Lans.  467,  64  Barb,  118;  New- 
Rtadt  V.  Adams,  12  N.  Y.  Super.  43; 
Koenlngshelm  v.  Hamburg  American 
Packet  Co..   12   Daly   123;    Penn  v. 


Ordinarily,  as  the  liability  of  a  carrier  for  loss  or 
injury  is  that  of  an  insurer,  no  proof  of  negligence 
is  necessary/',  although  it  has  been  held  that,  where 
the  complaint  allies  that  the  loss  or  injury 
occurred  through  specific  acts  of  ne^ligraiee  on  the 
part  of  the  carrier,  the  burden  is  on  plaintiff  to 
prove  it." 

[$  680]  (b)  Borden  of  Piroof  Where  Negligence 
Is  in  bsue."  An  issue  may  arise  as  to  n^Iigenee 
and  does  arise  when  the  carrier  seeks  to  escape 
liability  by  reason  of  a  etHunum-law  excejption  or 
one  embodied  in  a  valid  contract.*'  la  this  event 
there  is  a  great  conflict  in  the  deeisions  on  the  ques- 
tion of  burden  of  proof,  and  deeisions  even  in  the 
same  jurisdiction  are  frequently  conflicting.*'  Ae- 
etnrdittg  to  a  large  number  of  decisions  if  the  car- 
rier relies  on  such  exception  the  burden  rests  on  it, 
not  only  to  show  that  the  loss  or  injury  falls  within 
suoh  exception,  but  also  that  it  occurred  without 


Timpson,  4  E.  D.  Smith  276;  Bowden 
v.  Fargo,  22  NY8  890;  Brooks  v. 
Dlnamore,   3   NYS   687    [aff  6  NYS 

2811. 

N.  C. — Lyon  v.  Atlantic  Coast  Line 
R.  Co..  165  N.  C.  148,  81  SE  1. 

Oh. — U.  S.  Express  Co,  v.  Backman, 
28  Oh.  St.  144;  Davidson  v,  Graham, 
2  Oh.  St.  131. 

Okl, — Patterson  v.  Missouri  R.  Co., 
24  Okl.  747,  756,  104  P  31  [quot 
Cyc]. 

Pa. — Verner  v.  Sweltaer,  32  Pa. 
208;  Menner  v,  Delaware,  etc..  Canal 
Co.,  7  Pa.  Super.  135, 

S,  C. — Baker  v.  Brinson,  43  S.  C.  L. 
201.  67  AmD  648. 

Wis. — Browning  v.  Goodrich  Transp. 
Co.,  78  Wis.  891.  47  NW  428,  28  Am 
SR  414.  10  LRA  415. 

Eng. — Robinson  v.  Great  Western 
R.  Co.,  1  Harr.  &  R.  97. 

[a]  Thna  (I)  defendant  in  an  ac- 
tion for  injury  to  goods  while  In  its 
possession  as  carrier  has  the  burden 
of  showing  its  exemption  from  lia- 
bility, under  the  provision  of  the  b'll 
of  lading  that  it  shall  not  be  liable 
for  Injury  by  robbery,  riots,  and 
strikes.  Louisville,  etc.,  R.  Co.  v. 
Dunlap.  148  Ala.  28.  41  S  826.  (2) 
Where  on  Shipment  of  a  carload  of 
hogs  two  were  missing  on  their  de- 
livery by  the  carrier,  the  burden  of 
proof  was  on  the  carrier  to  show 
that  the  loss  fell  within  a  provision 
exempting  It  from  liability  In  con- 
sequence of  the  escape  of  any  of  the 
stock  through  the  doors  and  openings 
in  the  cars.  The  Polynesia,  16  Ped. 
702;  Bearse  v.  Ropes,  2  F.  CaB.  No. 
1,192,  1  Rprague  331;  The  Compta.  C 
P.  Cas.  No.  3,069,  4  Sawy,  875;  The 
Emma  Johnson,  8  P.  Cas.  No.  4,46S. 

1  Sprague  627;  Hooper  v,  Rathbone. 
12  F.  Cas.  No.  6,678,  Taney  519;  The 
Keokuk.  14  F.  Cas.  No.  7,721.  1  Blsa. 
522  [aff  9  Wall.  526.  19  L.  ed.  746]; 
King  V.  Shepherd,  14  P.  Cas.  No. 
7,804,  3  Story  349;  Tho  Mollle  Moh- 
ier.  17  P.  Cas.  No.  9.701,  B  Btss.  505 
raff  21  Wall.  230.  22  L.  ed.  485T: 
Muller  V.  Iglnla,  17  P.  Cas.  No.  9,917; 
The  Ocean  Wave.  18  P.  Cas.  No. 
10.416.  3  Bias.  317;  The  Sloga.  22  F, 
Cas.  No.  12.956.  10  Ben,  315;  The 
William  Tabor.  80  P.  Cas.  No.  17.757, 

2  Ben.  329;  McPall  v.  Wabash  R. 
Co.,  117  MO.  A.  477.  94  SW  670. 

tb]  l^eakue,  rast,  or  tosatavs. — 
ere  the  bill  of  lading  exempted 
the  carrier  from  liability  for  "leak- 
age, rust,  or  breakage,  If  properly 
stowed."  It  was  held  that  the  burden 
was  on  the  carrier  to  show  proper 
stowage.  Western  Hfg.  Co.  V.  The 
Guiding  Star.  37  Ped.  641;  Edwards 
V.  Steamer  Cahawba.  14  La.  Ann. 
224. 

11.  Adams  Kxpress  Co.  v.  Loeb, 
6  Ky.  Op.  7, 

la.  Adams  Express  Co.  v.  Guth- 
rie, 8  Ky.  Op.  464. 

13.  Irish  V.  Milwaukee,  etc.,  R. 
Co,,  19  Minn   376.  IB  AmR  340. 


14.  Harris  v.  Northern  Indiana. 
R.  Co.,  20  N.  T.  232. 
■  18.  Le  Sage  v.  Great  Western  R. 
Co..  1  Daly  (N.  Y.)  806;  Ackley  v. 
Kellogg,  8. Cow,  (N,  Y.)  223:  Hand 
V.  Baynes,  4  Whart  <Pa.)  204,  SS 
AmD  54. 

le.  Chicago,  etc.,  R.  Co.  v.  Stouf- 
fer.  and.  A.)  Ill  NE  809;  Louisville, 
etc.,  R.  Co.  v.  Southern  Seating,  etc., 
Co.,  157  Ky,  772,  164  SW  90;  Henry 
Bromschwfg  Tailors'  Trimming  Co. 
V.  Missouri;  etc.,  R.  Co.,  165  Mo.  A. 
350.  147  SW  175;  Merrltt  Creamery 
Co.  V.  Atchison,  etc.,  R.  Co.,  128  Mo. 
A.  420.  107  SW  462;  Grier  v.  St. 
Louis  Merchants  Bridge  Terminal  R. 
Co,.  108  Mo.  A.  665,  84  SW  158;  Doan 
V.  St.  Louis,  etc.,  R.  Co.,  38  Mo.  A. 
408:  Sutter  v.  Chicago,  etc.,  R.  Co.. 
84  Nobr.  256.  121  PJW  113. 

fa]  A  presvnvtlOB  of  ssgUjreuo* 
onsaa,  if  property  la  damaged  while 
In  the  carrier's  -  possession,  and  the 
burden  is  on  ft  to  bring  Itself 
within  the  exceptions.  Suiter  v.  Chi- 
cago, etc.,  R.  Ca,  84  Nebr.  256,  121 
NW  113. 

17.  Taft  Co.  V.  American  Express 
Co.,  133  Iowa  522,  110  NW  897,  11» 
AmSR  642;  Denton  v.  Chicago,  etc., 
R.  Co.,  52  Iowa  161,  2  NW  1093.  85 
AmR  263;  Hurst  v.  St.  Louis,  etc., 
R.  Co..  117  Mo.  A.  25,  94  SW  794: 
Wtllard  v.  Chicago,  etc..  R.  Co.,  150 
Wis.  234.  136  NW  646.  And  see  ifonts 
V.  Missouri  Pac.  R.  Co.,  174  Mo.  A. 
182,  160  SW  832  (holding  that, 
where.  In  an  action  against  a  carrier 
for  damage  to  corn  In  transit,  plain- 
tiff specially  pleaded  that  the  dam- 
age resulted  from  defendant's  negll- 

?ence  In  placing  the  corn  in  a  de- 
ectlve  car  at  the  point  of  shipment 
and  In  negligently  permitting  It  to 
be  handled  and  exposed  to  dirt,  etc.. 
In  transferring  It  through  an  eleva- 
tor to  another  car,  he  was  bound  to 
prove  the  particular  negllgencer 
charged,  and  was  not  entitled  to  rely- 
on  proof  that  the  corn  was  in  good 
condition  when  delivered  at  the  point 
of  shipment  and  was  not  so  when  re- 
ceived at  destination,  as  establish- 
Ing'a  prima  fac'e  case). 

[a]  niustntions,!— Where,  In  an 
action  against  a  carrier  for  negli- 
gence in  the  transportation  of  fnilt, 
plaintiff  Bperlflcally  alleged  that  the 
negligence  consisted  In  transporting 
the  fruit  In  a  refrigerator  car  with 
the  ventilators  closed,  plaintiff  was 
bound  to  prove  the  negligence  al- 
leged, and  was  not  entitled  to  rely 
on  the  presumption  of  negligence 
arising  from  proof  that  the  fruit  was 
sound  when  delivered  to  the  carrier 
and  damaged  when  it  reached  Its 
destination.  Hurst  v.  St.  Louis,  etc., 
R.  Co..  117  Mo.  A.  25,  94  SW  794. 
IB.   Oontraotnsl  llmltstloiui  vlae- 

ar  bnrdflii  of  proving  aegUgvnoe  oa 
umer  see  supra  I  232. 
IK  See  cases  Infra  notes  21-27. 
90.   See  cauies  infra  notes  21-27. 


For  later  eaass,  dmloymsBta  and  chaagss  In  the  law  see  cumulative  Annotations,  same  title,  pan^nd  note  number. 
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n^ligeuee  on  its  part;*^  and  this  rnle  has  been  held 
specially  applicable  in  case  of  loss  by  fire,  vfaere 
that  ia  a  liability  excepted  in  the  eontract."  On 
the  other  hand,  an  eqiudly  large  number  of  deci- 
sions hold  that,  where  the  carrier  shows  the  loss  to 
be  within  an  excepted  oanse,  eithor  at  common  law 


or  under  a  valid  contract  exemption,  it  is  not  bound 
to  go  further  and  explain  the  particulars  of  the  loss 
OT  injury  for  the  .purpose  of  showily  that  it  was 
free  from  n^ligence  in  connection  Uierewith,  but 
that  the  burden  of  proving  negligence  such  as  will 
render  the  carrier  liable  notwithstanding  the  com- 


91.  Ala. — Atlantic  Coast  Line  R. 
Co.  V.  Rice,  169  Ala.  265,  52  S  918.  39 
LRANS  1214,  AnnCasl912B  S89: 
Central  of  Georgia  R.  Go.  v.  Burton, 
165  Ala.  42&,  61  S  648:  Southern  Ex- 
press  Co.  v.  Ramey,  164  Ala.  206,  fil 

5  314:  Southern  R.  Co.  v.  Levy,  144 
Ala.  614,  39  S  96;  Mouton  v.  Louis- 
ville, etc..  R.  Co.,  128  Ala.  637,  29  S 
602;  Louisville,  etc.,  R-  Co,  v.  Cow- 
herd. 120  Ala.  61,  23  S  793;  Louis- 
ville, etc.  R.  Co.  V.  Touart,  97  Ala. 
614.  11  S  766;  Alabama  Great  South- 
ern R  Co.  V.  Little,  71  Ala.  611; 
Grey  v.  Uoblle  Trade  Co.,  66  Ala. 
3R7.  28  AmR  729:  South,  etc.,  Ala- 
bama R.  Co.  V.  Henlein.  62  Ala.  SOG, 
23  AmR  S78:  Mobile,  etc..  R.  Co.  t. 
Jarboe.  41  Ala.  644:  Steele  v.  Town- 
send,  37  Ala.  247,  79  AmD  49.  This 
principle  was  applied  where  the  car- 
rier was  sought  to  be  charged  as  a 
warehouseman.  Southern  R.  Co.  T. 
Aldredse.  142  Ala.  3<8.  3S  S  805. 

Ga.— Western,  etc.,  R.  Co.  v.  Sum- 
merour,  139  Qa.  646,  77  SB  802;  At- 
lanta, etc.,  R.  Co.  V.  Jacobs'  Phar- 
macy Co..  135  Oa.  113.  68  SE  1039; 
Central  of  Georgia  R.  Co.  v.  Hall, 
134  Ga.  322.  62  SE  679.  110  AmSR 
170.  4  LRANS  898,  4  AnnCas  128; 
Georgia  Southern,  etc.,  R.  Co.  v. 
Johnson,  King  &  Co..  121  Ga.  231.  48 
SE  807;  Cooper  v.  Raleigh,  etc.,  R. 
Co..  110  Ga.  «69.  36  SE  240:  Georgia 
R..  etc.,  Co.  V.  Keener,  93  Ga.  808,  21 
SE  217,  44  AmSR  197:  Central,  etc^ 
Co.  V.  Hasselkus.  91  Ga.  382.  17  SK 
838,  44  AmSR  37;  Richmond,  etc.,  R. 
Co.  V.  White.  88  Ga.  805,  16  SE  802: 
Richmond,  etc..  R.  Co.  v.  Benson,  86 
Ga.  203,  12  SE  367.  22  AmSR  446: 
Columbus,  etc.,  R.  Co.  v.  Kennedsr,  78 
Ga-  646,  3  SE  267;  Wallace  v.  San- 
ders, 42  Ga.  486;  Berry  v.  Cooper.  28 
Ga.  643;  Southern  R.  Co.  v.  Frank, 

6  Ga.  A.  574,  63  SE  656:  Atlanta,  etc., 
R.  Co.  V.  Broome,  3  Ga.  A.  641.  60 
SE  356;  Carter  v.  Southern  R.  Co., 
3  Ga.  A.  34.  59  6E  209;  Southern  R. 
Co.  V.  Montag,  1  Oa.  A.  649,  67  SE 
933. 

111. — Adams  Express  Co.  v.  Stet- 
tanerq,  61  111.  184,  14  AmR  S7;  Utchl- 
Cent.  R.  Co.  v.  Osmus,  129  III.  A. 

ky. — Lrfiuiavllle.  etc..  R.  Co.  v. 
Brown,  90  SW  667.  28  KyL  772;  Mer- 
fhants  Dispatch  Transp.  Co.  v.  Hoa- 
klns,  14  KyL  927;  Louisville,  etc..  R. 
Co.  T.  Thompson.  18  KyL  973:  Adams 
Express  Co.  v.  Crawford,  8  KyL  619. 

La. — Hahon  v.  Steamer  Olive 
Branch.  IS  La.  Ann.  107;  Steamer 
Jean  Webre  v.  Carter.  12  La.  Ann. 
446;  Truxtllo  v.  Texas,  etc,  R.  Co..  7 
La.  A.  (Orleans)  18.  But  see  Infra 
note  21. 

Minn. — McGrath  v.  Northern  Pac. 
R.  Co.,  ISl  Minn.  2B8,  141  NW  164: 
Fockens  v.  U.  S.  Szpress  Co.,  99 
Minn.  404.  109  NW  884;  Hinton  v. 
Eastern  R.  Co..  72  Htnn.  337,  76  NW 
373;  Shea  v.  Mlnneanolls,  etc.,  R.  Co., 
63  Minn.  228.  66  NW  468;  Hull  v. 
Chicago,  etc..  R,  Co..  41  Hlnn.  SIO, 
43  NW  391.  16  AmSR  722,  6  LRA 
S)l7;  Shrlver  v.  Sloux  City,  etc.,  R. 
Co.,  24  Ulnn.  506,  81  AmR  863.  See 
also  Brennlsen  v.  Pennsylvania  R. 
Co..  101  Minn.  120.  Ill  NW  945: 
Brennlsen  v.  Pennsylvania  R.  Co.,  lOO 
Minn.  102,  110  NW  362.  10  AnnCas 
169.  Compare  Whltaker  v.  Chlcatro, 
etc.  R.  Co.,  115  Minn.  140,  131  NW 
1061  (holding  that,  where  the  evi- 
dence shows  that  property  delivered 
to  a  carrier  for  transportation  was 
In  a  sound  condition  when  delivered 
and  in  a  damaged  condition  at  Its 
destination,  the  burden  remainn  on 
plaintiff  throughout  the  trial  to  show 
negligence  on  the  part  of  the  carrier, 
htit  that  evidence  of  this  character 
raises  a  presumption  of  neglltrence 
on  the  part  of  the  carrier  which  it 
must  OTercome);  Jones  v.  Minneap- 


olis, etc,  R.  Co.,  91  Minn.  229.  97 
NW  898.  103  AmSR  507  (holding 
that,  in  an  action  for  loss  of  goods, 
where  it  Is  shown  that  the  loss  was 
due  to  an  overpowering  cause,  the 
burden  Is  on  plaintiff  to  establish 
negligence  of  the  carrier). 

Miss. — Southern  Express  Co.  v. 
Seide,  67  Miss.  609.  7  S  547;  Chicago, 
etc.,  R.  Co.  V.  Abels,  60  Miss.  1017. 

Mo. — Levering  v.  Union  Transp., 
etc.,  Co.,  42  Mo.  88.  97  AmD  320; 
Davis  V.  Wabash,  etc..  R.  Co..  1 3 
Mo.  A.  449  [rev  on  other  grounds  89 
Mo.  340.  1  SW  3271;  Drew  v.  Red 
Line  Transit  Co..  3  Mo.  A.  496;  Lupe 
V.  Atlantic,  etc,  R.  Co.,  3  Mo.  A.  77; 
Kirby  v.  Adam.%  Express  Co.,  2  Mo. 
A.  369.  That  this  Is  no  longer  the 
rule  in  Missouri  see  infra  note  23. 

Mont. — Nelson  v.  Great  Northern 
R.  Co„  28  Mont.  297,  72  P  642. 

N.  T. — Heyl  v.  Inman  SS.  Co.,  14 
Hun  664:  Blum  v.  Monehan,  36  Misc. 
179,  73  NYS  162;  Giblln  V.  National 
SS.  Co..  6  Misc.  22,  28  NYS  69  [atf 
162  N.  Y.  633  mem.  46  NE  1147  roem]. 
But  see  decisions  infra  note  23. 

N.  C. — Lyon  v.  Atlantic  Coast 
Line  R.  Co.,  166  N.  C.  143.  81  SB  1; 
Feete  v,  Atlantic  Coast  Line  R.  Co.. 
149  N.  C.  390,  63  SE  66;  Everett  v. 
Norfolk,  etc.,  R.  Co.,  188  N.  C.  68.  60 
SE  657,  1  LRANS  986;  Parker  v.  At- 
lantic Coasit  Line  R.  Co.,  133  N.  C.  316, 
46  SE  668.  63  LRA  827;  Parker  v. 
Atlantic  Coast  Line  R.  Co.,  181  N.  C. 
827,  43  SE  1006:  Hlnkle  v.  Southern 
R.  Co.,  126  N.  C.  932.  36  BE  348.  78 
AmSR  686;  Mitchell  v.  Carolina  Cent. 
R.  Co.,  124  N.  C.  236.  32  SE  671.  44 
LRA  515.  Compare  Smith  v.  North 
Carolina  R.  Co.,  64  N.  C.  235. 

Oh. — Union  Express  Co.  v.  Graham. 
26  Oh.  St.  595;  Graham  v.  Davis,  4 
Oh.  St.  362,  62  AmD  286;  Pennsyl- 
vania Co.  V.  Toder,  25  Oh.  Clr.  Ct.  82. 
Contra  Chllds  v.  Little  Miami  R.  Co., 
1  Cine.  Super.  480. 

S.  C. — Ferguson  v.  Southern  R.  Co.. 
91  S.  C.  61,  74  SE  129;  Gilltland  v. 
Southern  R.  Co.,  85  S.  C.  26,  67  SE 
20.  137  AmSR  861,  27  LRANS  1106; 
Davis  V.  Blue  Ridge  R.  Co.,  81  S.  C. 
466.  62  SE  856;  Baker  v.  Brlnfon, 
48  S.  C.  L.  201,  67  AmD  546;  Swin- 
dler V.  Hllllard,  31  S.  C.  L.  286,  46 
AmD  732. 

Tenn. — Pennsylvania  R.  Co.  v. 
Naive,  112  Tenn.  239.  79  SW  124.  64 
LRA  443;  Louisville,  etc,  R.  Co.  v. 
Manchester  Mills,  88  Tenn.  663.  14 
SW  314;  Turney  v.  Wilson,  7  Yerg. 
339,  27  AmD  S16.  But  see  Infra  note  23. 

Tex. — Texas,  etc,  R.  Co.  .v.  Rich- 
mond. 94  Tex.  671.  63  SW  ,619:  SL 
Louis,  etc..  R.  Co.  v.  Broslus,  47  Tex. 
Civ.  A.  647.  105  SW  1131;  Houston, 
etc,  R.  Co.  V.  Bath,  17  Tex.  Civ.  A. 
697.  44  SW  695. 

W.  Va. — Brown  v.  Adams  Express 
Co.,  15  W,  Va.  812;  Baltimore,  etc, 
R.  Co.  V.  Morehead,  6  W,  Va.  293. 

fa]  Bssaoa  (or  tlOs  flew. — This 
rule  Is  supported  by  the  argument 
that  the  facts  are  peculiarly  within 
the  knowledge  of  the  carrier,  and  it 
Is  practicable  for  him  to  show  due 
care,  at  least  in  a  general  way,  while 
It  may  be  Impracticable  for  the  owner 
to  show  want  of  care,  even  though 
there  has  been  In  fact  negligence  In 
the  transportation  of  the  goods  by  the 
carrier.  Newstadt  v.  Adams.  12  N.  T. 
Super.  43;  Peele  v.  Atlantic  Coast 
Line  R.  Co.,  149  N.  C.  390,  63  SB  66; 
Mitchell  V.  Carolina  Cent.  R.  Co.,  124 
N.  C.  236,  32  SE  671,  44  LRA  515; 
Plnkussohn  Cigar  Co.  v.  Clyde  SS. 
Co.,  101  S.  C.  429.  85  SE  1060  [cit 
Crawford  v.  Southern  R.  Co..  56  S.  C. 
136.  34  SB  80T;  Johnston  V.  Rich- 
mond, etc.,  R.  Co.,  89  S.  C.  BB,  17  SE 
512. 

fb]  "The  shipper  makes  »  prima 
fsole  ease  against  the  carrier,  when 
he  shows  the  goods  were  not  dellv- 


ered.  This  casts  the  onus  on  the  ear^ 
Her,  to  show  that  the  loss  occurred 
from  a  danger  of  the  river,  or  from 
Are;,  and  he  must  also  prove  a  prima 
facie  case  of  diligence  on  his  part. 
This,  of  course.  Implies  a  river- 
worthy  vessel,  properly  furnished 
and  appointed,  competent  and  sutn- 
cient  otncers  and  crew,  and  care  and 
vigilance  to  prevent  danger,  and  to 
avert  It  when  Impending.  Any  de- 
ficiency In  the  skill  or  watchfulness 
of  the  officers  or  crew.  In  the  matter 
of  their  special  function;  In  the  ap- 
paratus to  extinguish  tire,  or  in  Its 
whereabouts  or  readiness  for  prompt 
present  use,  or  In  prompt  and  vigor- 
ous effort  to  extinguish  a  fire  when 
It  originates,  would  fall  short  of 
proving  a  prima  facie  case  of  dili- 
gence."^ Grey  v.  Mobile  Trade  Co., 
66  Ala.  387,  899,  28  AmR  729. 

[c]  Bnle  appUed^d)  It  Is  the 
general  rule  that,  to  avail  Itself  of 
the  act  of  God  as  an  excuse,  the 
burden  Is  on  the  carrier  to  show,  not 
only  that  the  act  of  God  ultimately 
caused  the  loss,  but  also  that  Its  own 
negllKence  did  not  contribute  thereto. 
Charleston,  etc,  R.  Co.  v.  Nixon  Gro- 
cery Co.,  142  Qa.  343,  82  SE  893: 
Central  of  Georgia  R.  Co.  v.  Hall.  124 
Ga.  322,  52  SE  679,  110  AmSR  170,  4 
LRANS  898,  4  AnnCas  128;  Deaver- 
Jeter  Co.  v.  Southern  R.  Co.,  95  S.  C. 
486.  79  SE  709.  (2)  Under  a  contract 
for  Interstate  shipment  of  stock  ex- 
empting the  carrier  from  Its  usual 
liability,  the  burden  Is  on  It  to  ex- 
exempt  Itself  by  showing  that  Injury 
thereto  resulted,  not  from  its  negli- 
gence, but  from  the  breach  of  con- 
tract or  negligence  of  the  owner  or 
shipper.  GillTland  v.  Southern  R. 
Co.,  85  S.  C.  26,  67  SE  20.  137  AmSR 
861,  27  LRANS  1106. 

[d]  In  PsnnsrlTula  (1)  the  rule 
that,  if  no  explanation  Is  given  as  to 
how  the  Injury  occurred,  a  presump- 
tion of  negligence  arises  which  Is 
sufficient  to  Justify  a  recovery  In 
cases  where  there  Is  no  other  proof 
than  that  of  the  delivery  of  the 
goods  to  the  carrier  in  good  condi- 
tion and  their  arrival  at  point  of  des- 
tination In  a  damaged  condition. 
Schaeffer  v.  Philadelphia,  etc.,  R.  Co., 
168  Pa.  209,  31  A  1088,  47  AmSR  884: 
Grogan  v.  Adams  Express  Co.,  114 
Pa.  B23.  7  A  134,  60  AmR  360;  Am'erl- 
can  Express  Co.  v.  Sands.  66  Pa.  140;  , 
Adams  Express  Co.  v.  Holmes.  6  Pa. 
Cas.  167,  9  A  166;  Vullle  v.  Pennsyl- 
vania R.  Co.,  42  Pa.  Super.  567.  (2)  On 
the  other  hand,  where  there  is  proof 
of  the  fact  of  the  injury  and  the  man- 
ner of  its  occurrence.  In  circum- 
stances which  do  not  Import  negli- 
gence, there  is  no  liability  on  the 
carrier  whose  contract  was  for  a 
limited  liability  only,  except  on  proof 
of  negligence  as  an  inducing  cause 
of  the  Injury,  and  the  burden  of 
making  such  proof  la  upon  plaintiff. 
Buck  V.  Pennsylvania  R.  Co.,  150  Pa. 
170,  24  A  678,  SO  AmSR  800;  Penn- 
sylvania R-  Co.  V.  Raiordon,  119  Pa. 
BT?,  13  A  324,  4  AmSR  670:  Patter- 
son V.  Clyde.  67  Pa.  600;  Colton  v. 
Cleveland,  etc.,  R.  Co.,  67  Pa.  211,  6 
AmR  424;  Farnham  v.  Camden,  etc, 
R.  Co.,  65  Pa.  53;  Goldey  v.  Pennsyl- 
vania R.  Co.,  30  Pa.  242,  72  AmD  703; 
Keller  v,  Pennsylvania  R.  Co.,  4S  Pa. 
Super.  383. 

[e]  lA  lioolslMin  under  Rev.  Civ. 
Code  (1870)  art  2754,  carriers  are 
liable  for  loss  or  damage  unless  they 
prove  that  It  was  occasioned  by  acci- 
dental and  uncontrollable  events. 
Lehman  v.  Morgan's  Louisiana,  etc., 
R..  etc,  Co.,  llfLa.  1.  38  S  873.  112 
AmSR  259.  70  LRA  562.  6  AnnCas 
818:  Truxillo  v.  Texas,  etc.,  R.  Co., 
7  La.  A.  (Orleans)  18. 

aa.  Ala. — Louisville,  etc.,  R.  Co. 
V.  Oidley.  lift  Ala,.  523.  24  S  ,768: 
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mon-law  or  contract  exception,  is  on  plaintiff,^  Eind 
tMs  rule  would  seem  to  be  especially  applicable 
where  the  contract  is  that  the  carrier  shall  not  be 
liable  except  in  ease  of  negligence.^*  However, 
aside  from  any  qnestion  as  to  which  of  the  fore- 
going views  is  the  correct  one,  it  is  clear  that  evi- 

Louisville,  etc.,  R-  Co,  v.  Touart,  97 
Ala.  514,  11  S  756:  Grey  v.  Mobile 
Trade  Co.,  65  Ala.  387.  28  AmR  729. 
Ga. — Berry  v.  Cooper,  28  Ga.  543. 
Ky. — Merchants'  Dispatch  Transp, 
Co.  V.  Hoskins.  14  Kyb  927;  New- 
port News,  etc.,  Co.  v.  Holmes,  14 
KyL.  863;  Louisville,  etc.  R.  Co.  v. 
Barbour,  9  KvL  934. 

Minn. — Southard  v.  Minneapolis,  etc., 
R.  Co.,  60  Minn.  382,  62  NW  442,  619. 


dence  of  a  loss  or  injury  which  wonld  not  have 
resulted  in  the  ordinary  course  of  events,  with 
proper  care  on  the  carrier's  part,  is  sufficient  to 
make  out  a  prima  facie  case  of  n^ligence  and  to 
throw  on  the  carrier  the  burden  of  proving  due  care 
and  vigilance;''  and  this  principle  has  been  applied 


Miss. — Newberger  Cotton  Co. 
Illinois  Cent.  R.  Co.,  75  Miss.  303,  23 
S  186;  Chicago,  etc.,  'R.  Co.  v.  Abels, 
60  Miss.  1017;  Chicago,  etc.,  R.  Co. 
V.  Mobs,  60  Miss.  1003,  46  AmR  428. 

Oh. — Erie  R.  Co.  v.  Lockwood,  28 
Oh.  St.  368;  U.  S.  Express  Co.  v. 
Backman,  28  Oh.  St.  144. 

Tex.— Texas,  etc.,  R.  Co.  v.  Rich- 
mond, 94  Tex.  571,  63  SW  619;  Hous- 
ton, etc.,  R,  Co.  V.  McFadden,  91  Tex, 
194,  40  SW  216,  42  SW  593;  Missouri 
Pac  R.  Co.  V.  China  Mfg.  Co..  79  Tex. 
26,  14  SW  785;  Ryan  v.  Missouri, 
etc.,  R.  Co.,  66  Tex.  13.  67  AmR  689; 
Southern  Pac.  Co,  v.  Wetherford 
Cotton  Mills,  (Civ.  A.)  134  SW  778; 
Kansiis  City  Southern  R.  Co,  v.  Roae- 
brook-Josey  Grain  Co.,  (Civ.  Aj  114 
SW  436;  Baltimore,  etc.,  R.  Co.  v. 
Oriental  Oil  Co.,  51  Tex.  Civ.  A,  336, 
111  SW  979;  Texas,  etc.,  R  Co.  v. 
Dishman,  38  Tex,  Civ.  A.  277,  86  SW 
319;  St.  Louis  Southwestern  R,  Co. 
V.  Mclntyre,  36  Tex.  Civ.  A.  399,  82 
SW  346;  Houston,  etc,  R.  Co.  v. 
Bath.  17  Tex.  Civ.  A.  697.  44  SW  695; 
Galveston,  etc.,  R.  Co,  v.  Efron,  (Civ. 
A.)  38  SW  639;  Texas,  etc.,  R.  Co.  v. 
Payne,  15  Tex.  Civ.  A.  58.  38  SW  366; 
St.  Louis,  etc.,  R.  Co.  v.  Martin,  (Civ. 
A.)  35  SW  28. 

33.  U.  S. — Western  Transp,  Co.  v. 
Downe,  1 1  Wall.  129,  20  L,  «d. 
160;  Memphis,  etc..  R,  Co.  v.  Reeves, 
10  Wall.  176,  19  L.  ed.  909;  New 
Jersey  Steam  Nav.  Co.  v.  Bos- 
ton Merchants'  Bank,  6  How.  344,  12 
ii.  ed.  466;  Washburn-Crosby  Co.  v. 
Johnston,  125  Fed.  273,  «0  CCA  187: 
Th«  Henry  B.  Hyde,  90  Fed.  114.  32 
CCA  534  [aft  82  Fed.  6811;  The  War- 
ren Adams,  74  Fed.  413,  20  CCA  486; 
The  Bltntshire,  69  Fed.  471;  The  Hln- 
doustan,  67  Fed.  794,  14  CCA  660;  The 
Barracouta,  89  Fed.  288;  The  Jeffer- 
son. 31  Fed.  489;  The  New  Orleans. 
26  Fed.  44;  The  Montana,  17  Fed. 
877>  Werthelmer  v.  Pennsylvania  R. 
Co.,  1  Fed.  232.  17  Blatchf  421;  The 
Delhi,  7  F.  Cas.  No.  3770.  4  Ben.  346; 
Hunt  V.  The  Cleveland,  12  F.  Cas. 
No.  6,885.  6  McLean  Newb.  Adm. 
221;  The  Invincible.  13  F.  C^as.  No. 
7.056,  1.  Lowell  225;  The  Neptune.  17 
F.  Cas.  No.  10,118,  6  Blatchf.  193: 
The  Pereire,  19  F.  Cas.  No.  10.979.  8 
Ben.  301;  The  Rocket,  20  F.  Cas.  No. 
11.975,  1  Blss.  354;  Six  Hundred  and 
Thirty  Casks  of  Sherry.  22  F.  Cas. 
No.  12.918.  14  Blatchf.  617;  Turner 
v.  The  Black  Warrier,  24  F.  Cas.  No. 
14,263,  McAll.  181;  Van  Schaack  v. 
Northern  Transp.  Co..  28  F.  Cas.  No. 
16.876,  3  Biss.  394;  Vaughan  v.  Six 
Hundred  and  Thirty  Casks  of  Sherry 
Wine.  28  F.  Cas.  No.  16,900,  7  Ben.  50fi. 

Aril. — Santa  Fe,  etc.,  R.  Co.  v. 
Grant  Bros.  Constr.  Co.,  18  Arls.  186, 
108  P  467. 

Ark.— St.  Louis,  ate.  R.  Co.  v. 
Bone,  62  Ark.  26,  11  SW  968. 

Hawaii. — Honolulu  R«)ld  Transit, 
etc.,  Co.  V.  American-Hawaiian  SS. 
Company,  3  Hawaii  Fed.  11. 

Ind. — Insurance  Co.  of  North 
America  v.  Lake  Krle,  etc.  R.  Co.. 
152  Ind.  338.  E8  NE  382;  Indianapolis, 
etc,  R.  Co.  V.  Forsythe,  4  Ind.  A.  326, 
29  NB  1138.  Cltempare  Pittsburgh, 
etc,  R.  Co.  v.  Mitchell.  1T5  Ind.  196. 
81  NE  736.  93  NE  996. 

Iowa. — Gilbert  v.  Chicago,  etc..  R. 
Co.,  156  Iowa  440,  445.  116  NW  911 
[quot  Cyc];  Mitchell  v.  U.  S.  Express 


Co.,  46  Iowa  214. 

Kan. — Kansas  Pac.  R.  Co.  v.  Reyn- 
olds, 8  Kan.  623;  Kallman  v.  U.  S. 
Express  Co..  3  Kan.  205. 

La. — Kelham  v.  Steamship  Kens- 
ington. 24  La.  Ann.  100;  Kirk  v.  Fal- 
som.  23  La,  Ann.  584;  New  Orleans 
Mat.  Ins.  Co.  V.  New  Orleans,  etc.,  R. 
Co.,  20  La.  Ann.  302;  Price  v.  Uriel. 
10  La.  Ann.  413;  Mississippi  Valley 
Transp.  Co.  v.  Fosdick,  Mann.  Unrep. 
Cas.  3.    But  see  supra  note  21. 

Me, — Morse  v.  Canadian  Pac.  R. 
Co..  97  Me.  77.  53  A  874;  Jordan  v. 
American  Express  Co.,  86  Me.  225.  29 
A  980;  Sager  v.  Portsmouth,  etc.,  R. 
Co..  31  Me.  228,  50  AmD  659. 

Mo. — Davis  V.  Wabash,  etc..  R.  Co., 
89  Mo.  340.  1  SW  327;  Read  v.  St. 
Louis,  etc..  R.  Co..  60  Mo.  199;  Smith 
V.  Gulf,  etc.,  R.  Co.,  177  Mo.  A.  269, 
164  SW  132;  Bockserman  v,  St. 
Louis,  etc.,  R.  Co.,  169  Mo.  A.  168, 

152  SW  389;  McDowell  v.  Missouri 
Pac.  R.  Co..  167  Mo.  A.  576.  152  SW 
435;  Merrltt  Creamery  Co.  v.  Atchi- 
son, etc..  R.  Co.,  128  Mo.  A.  420,  107 
SW  462;  Fulbrjght  v.  Wabash  R.  Co., 
118  Mo.  A.  482,  94  SW  992;  Lamar 
Mfg,  Co.  v.  St.  Louis,  etc.,  R.  Co., 
117  Mo.  A.  453,  93  SW  861;  Anderson 
v.  Atchison,  etc.,  R.  Co.,  93  Mo.  A. 
677,  67  SW  707;  George  v.  Chicago, 
etc..  R.  Co..  57  Mo.  A.  358;  Flynn  v. 
St.  Louis,  etc..  R.  Co.,  43  Mo.  A.  424: 
Witting  v.  St.  Louis,  etc.,  R.  Co.,  28 
Mo.  A.  103;  Heil  v.  St.  Louis,  etc.,  R. 
Co.,  16  Mo.  A.  363;  Harvey  v.  Terre 
Haute,  etc.,  R.  Co.,  6  Mo.  A.  685  [aff 
74  Mo.  638].    But  see  supra  note  21. 

N.  J,— Bobbink  v.  Erie  R.  Co..  82 
N.  J.  L.  547,  82  A  877. 

N.  Y. — Canfleld  v.  Baltimore,  etc., 
R.  Co..  93  N.  T.  532,  45  AmR  268; 
Whitworth  V.  Erie  R.  Co.,  87  N.  Y. 
413;  Lamb  v.  Camden,  etc.,  R.,  etc., 
Co.,  46  N.  Y.  271,  7  AmR  327;  West- 
cott  v.  Fargo,  6  I^ans.  319.  63  Barb. 
349  [aff  61  N.  Y.  642];  VThltworth  v. 
Erie  R  Co.,  45  N.  Y.  Super.  602  [aff 
87  N.  Y.  413];  Magnin  v.  Dlnsmore, 
38  N.  Y.  Super.  248   [rev  on  other 

frounds  62  N.  Y.  36,  20  AmR  489]; 
ejalon  v.  Woolverton,  31  Misc.  762, 
64  NYS  48.    But  see  supra  note  21, 
Okl. — Armstrong  v.  Illinois  Cent. 
R.  Co.,  26  Okl.   362,   109   P  216,  29 
LRANS  671. 

Tenn. — Louisville,  etc..  R.  Co.  v. 
Manchester  Mills,  88  Tenn.  658,  14 
SW  314.    But  see  supra  note  21. 
Utah. — Shay  v.  Union  Pac  B.  Co., 

153  P  81  (semble). 

Wis.— KIrst  V.  Milwaukee,  etc.  R. 
Co..  46  Wis.  489,  1  NW  89. 

Eng. — Harris  v.  Packwood,  3 
Taunt.  264.  128  Reprint  105. 

[a]  It  la  avffloiant  for  defendant 
generally  to  prove  the  loss  wltUn  an 
exoeptlon  wfthout  showing  affirma- 
tively the  particular  and  Identical 
cause  of  loss.  Hill  v.  Sturgeon.  36 
Mo.  212,  86  AmD  149.  And  see  Leh- 
man V.  Morgan's  Louisiana,  etc.,  R.. 
etc.,  Co.,  2  La.  A.  (Orleans)  236 
(holding  that,  where  under  statute 
the  carrier's  llablltty  depends  on  neg- 
ligence, general  proof  of  due  care  on 
Its  part  Is  sumclent  to  exempt  it 
from  liability  without  showing  the 
particular  facts  of  the  transaction). 
See  also  supra  note  21  [e]. 

[b]  Xtoma  hT  Are  (1)  was  held  to 
be  within  the  rule.  Cau  v.  Texas, 
etc.,  R.  Co..  194  U.  S.  427.  214  SCt 
663,  48  L.  ed.  1053  [aft  113  Fed.  91, 
51  CCA  761;  The  Buckeye.  4  F.  Cas. 
No.  2,084.  7  Biss.  23;  Santa  F&,  etc, 
R.  Co.  V.  Grand  Bros.  Constr.  Co.,  IS 
Arls.  186.  108  P  467;  Little  Rock,  etc., 
R.  Co.  V.  Harper,  44  Ark.  208;  Little 
Rook,  etc..  R.  Co.  V.  Corcoran.  40 
Ark.  376;  Little  Rock,  etc..  R.  Co.  v. 
Talbot,  89  Ark.  623;  Insurance  Co.  of 
North  America  v.  Lake  Erie,  etc.,  R. 
Co..  IBS  Ind.  383,  68  NE  882;  The 


Steam  Boat  Emily  v.  Carney,  6  Kan. 
645;  Louisiana  Red  Cypress  Co.  v. 
Morgans'  Louisiana,  etc,  R.,  etc..  Co., 
7  La.  A.  (Orleans)  143;  Otis  Co.  v. 
Missouri  Pac  R.  Co..  112  Mo.  622,  20 
SW  676;  Johnson  v.  West  Jersey, 
etc..  R.  Co..  78  N.  J.  L.  529,  74  A  496. 
138  AmSR  625,  20  AnnCas  228;  Burke 
V.  Erie  R.  Co.,  134  App.  Div.  413,  119 
NYS  309:  Van  Akin  v.  Erie  R.  Co., 
92  App.  Dlv,  23.  87  NYS  871;  Sutro 
v.  Fargo,  41  N.  Y.  Super,  231;  Louis- 
ville, etc.,  R.  Co.  V.  Manchester  Mills, 
88  Tenn.  653,  14  SW  314;  Schalier  v. 
Chicago,  etc.  R.  Co.,  97  Wis.  31.  71 
NW  1042,  (2)  "Accidental  fires,  oc- 
curring without  negligence,  are  fre- 
quent. The  occurrence  of  a  Are  does 
not  alone  Justify  the  Inference  of 
negligence."  Whitworth  v.  Erie  R. 
Co.,  87  N.  Y.  413.  420. 

tc]  Damage  by  wet. — Where  a 
shipping  contract  exempts  the  car- 
rier from  liability  for  damages  by 
wet,  a  shipper  must  establish  that 
the  carrier  negligently  permitted  the 
goods  to  become  wet  by  proving 
affirmatively  some  specific  act  of 
negligence  as  a  proximate  cause  of 
the  injury.  Thyil  v.  New  York,  etc., 
R.  Co.,  84  NYS  175  [aff  92  App.  Dlv. 
513.  87  NYS  346]. 

[d]  liOMB  by  flood. — (1)  Where  a 
carrier  which  had  received  a  ship- 
ment of  goods  in  a  good  condition 
delivered  them  in  a  damaged  condi- 
tion to  the  consignee,  proof  that  the 
damage  was  due  entirely  to  a  flood, 
amounting  to  an  act  of  God,  over- 
comes the  prima  facie  case  against 
the  carrier  arising  from  the  accept- 
ance of  the  goods  in  a  good  condi- 
tion and  their  delivery  In  a  damaged 
condition,  and  shifts  the  burden  of 
proof  to  the  shipper  to  show  that 
negligence  of  the  carrier  cooperated 
with  the  act  of  God  in  bringing  about 
the  damage.  Armstrong  v.  Illinois 
Cent.  R.  Co.,  26  Okl.  352.  109  P  216, 
29  LRANS  671.  (2)  In  a  shipper's 
action  for  loss  of  goods,  where  the 
proximate  cause  was  an  unpre- 
cedented flood,  the  burden  was  on 
plaintiff  to  prove  that  the  carrier 
could  have  averted  the  loss  by  the 
exercise  of  reasonable  care  and  skill. 
National  Rice  Mill  Co.  v.  New  Or- 
leans, etc..  R.  Co..  132  La.  615,  61  S 
708.  AnnCasl914D  1099. 

[e]  XTBder  a  btU  of  lading  provld- 
Ing  that  negUgenoe  sboald  not  be 
premimed  against  the  carrier  and 
charging  a  less  rate  than  under  the 
common-law  liability,  the  burden  was 
on  the  shipper  to  show,  not  only  In- 
Jury  to  the  goods,  but  also  negligence 
causing  such  Injury.  Merchants', 
etc.,  Transp.  Co.  v.  Elchberg.  109  Md. 
211.  71  A  993,  130  AmSB  624. 

84,  Adams  Express  Co.  v.  Loeb, 
7  Bush  (Ky.)  499;  Bflnkard  v.  Balti- 
more, etc.,  R.  Co.,  34  Md,  197.  6  AmR 
321;  Piatt  v.  Richmond,  etc.  R.  Co., 
108  N.  Y.  368.  15  NE  393:  Cochran 
v.  Dlnsmore.  49  N.  Y.  249;  Lands- 
berg  V.  Dlnsmore.  4  Daly  (N.  Y.) 
490;  Campe  v.  Weir.  28  Misc.  243,  68 
NYS  1082;  Schalier  v.  Chicago,  etc, 
R.  Co..  97  Wis.  31.  71  NW  1042. 

[a]  OMitra  of  course  where  the 
rule  prevails  as  stated  supra,  text 
and  note  21.  Louisville,  etc.,  R.  Co. 
V.  Cowherd.  120  Ala.  61,  23  S  793: 
Adams  Express  Co,  v.  Stettaners,  61 
111.  184,  14  AmR  57;  Louisville,  etc. 
Mall  Co.  V.  Levey,  11  KyL  28S;  and 
cases  supra  note  21. 

36.  U.  S. — Hudson  River  Lighter- 
age Co.  v.  Wheeler  Condenser,  etc., 
Co..  93  Fed.  374;  The  Moravian.  17  F. 
Cas.  No.  9.789.  2  Hask.  167. 

Conn. — Mears  v.  New  York,  etc,  R. 
Co.,  75  Conn.  171,  52  A  610,  86  AmSR 
192.  66  LRA  884. 

Ga. — Ohlen  v.  Atlanta,  etc,  R.  Co.. 
2  Ga.  A.  823.  58  SB  511. 


For  later  cases,  developments  and  dmagm  In  the  law  see  oumalatlve  Annotationa,  same  title,  pue«and  note  number. 
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wbere  it  wu  sought  to  charge  the  carrier  with  lia- 
bility as  warehouseman;'*  but  the  presumption  may 
be  overeome  if  the  oarrier  can  funiish  satisfactory 
evidence  that  the  injury  resulted  from  some  cause 
other  than  its  own  Diligence.'* 

[i  581]  (S)  Un  Stock— (a)  When  UnatteiiM 
by  Shippex^-aa.  View  That  Bvdea  Berts  on:  Oar^ 
xier  to  KegaiUTe  Ne^igmce.  Aecordii^  to  the 
we^ht  of  authority,  where  it  is  shown  that  live 


stock  not  accompanied  by  the  shipper  was  delivered 
to  the  carrier  in  good  condition  and  that  it  was  not 
delivered,  or  was  received  at  destination  in  bad  con- 
dition, ttie  burden  is  on  the  carrier  to  show  that  the 
loss  or  injury  was  not  the  result  of  its  negligence." 
In  some  decisions  the  rule  is  laid  down  even  more 
broadly,  it  being  stated  that  proof  that  live  stock 
delivored  to  the  carrier  was  lost  or  injured  while  in 
its  possession  throws  on  the  carrier  the  burden  of 


Hawaii. — Honolulu  Rapid  Transit, 
etc.,  Co.  V.  American-Hawaiian  8S. 
Co..  3  Hawaii  Fed.  11. 

Ky. — Adams  Expresa  Co.  v.  Hund- 
ley, 14S  Ky.  7,  139  SW  1084;  Adama 
Express  Co.  v.  Walker,  119  Ky.  121. 
S3  SW  106,  26  KyL  1026,  ST  LRA  412; 
Ohio,  etc.,  R.  Co.  v.  Tabor,  98  Ky. 
603,  32  SW  168,  88  SW  18,  17  Kyi. 
GG8.  1411,  34  LRA  685. 

Minn. — Ammon  v.  Illinois  Cent.  R, 
Co.,  120  Minn.  438,  139  NW  819;  B. 
Presley  Co.  v.  Illinois  Cent.  R.  Co., 
117  Minn.  399.  136  NW  11;  Cole  v. 
Minneapolis,  etc.,  R.  Co.,  117  Minn. 
33.  134  NW  296. 

Mo. — Read  V.  St.  Louis,  etc.,  R.  Co.. 
60  Mo.  199;  Ketchum  v.  American 
Merchants'  Union  Express  Co.,  S2 
Mo.  390;  Decker  v.  Missouri,  etc.,  R. 
Co..  149  Mo.  A.  584,  131  SW  118: 
Anderson  v.  Atchison,  etc.,  R.  Co.,  98 
Mo.  A.  677,  67  SW  707;  Heck  v.  Mis- 
souri Pac.  R.  Co.,  51  Mo.  A.  632; 
Plynn  v.  St.  Liouls,  etc.,  R.  Co.,  48 
Mo.  A.  424. 

N.  T. — Ijamb  v.  Camden,  etc..  R. 
Co..  4C  N.  T.  271,  7  AmR  327;  Bur- 
nell  V.  New  York  Cent.  R.  Co.,  45  N. 
T.  184,  «  AmR  61;  Brewster  v.  New 
York  Cent,  etc.,  R.  Co..  146  App.  Dlv. 
SI.  129  NTS  368;  Rleser  v.  Metropoli- 
tan Elxpress  Co.,  46  Misc.  632,  634,  91 
NTS  170  tclt  Cyc];  Hutkoff  v.  Penn- 
sylvania R.  Co.iJS  Mlac.  770,  61  NTS 
254;  Campe  v.  Weir,  28  Misc.  243,  58 
NTS  1082;  Morris  v.  Wler,  20  Misc. 
&86.  46  NTS  413. 

Okl. — ^Armstrong  Co.  v.  Illinois 
Cent.  R.  Co.,  26  Okl.  352,  109  P  216, 
29  LRANS  671. 

Pa. — Castelluccl  v.  Lehlarh  Valley 
R.  Co.,  40  Pa.  Super.  24;  Rhymer  v. 
Delaware,  etc..  R.  Co.,  27  Pa.  Super, 
345;  Trace  V,  Pennsylvania  R.  Co., 
26  Pa,  Super.  46G. 

Tex. — Head  v.  Pacific  Cxpress  Co., 
60  Tex.  Civ.  A.  169,  173,  126  SW  682 
[cit  Cycl;  Texas,  etc,  R.  Co.  v.  Lusk, 
<CiT.  A.)  89  8W  798:  Philadelphia 
PIre  Assoc.  v.  Loeb,  (Civ.  A.)  69  SW 
617. 

Wle. — Browning  v.  Goodrich 
Transp.  Co..  78  Wis.  391,  47  NW  428, 
23  AmSR  414,  10  LRA  415. 

"Although  the  burden  of  proof  of 
nefTllsence  in  such  cases  unauestlon- 
ably  rests  upon  the  plaintiff,  yet  he 
la  not  always  required  to  point  out 
the  precise  act  or  omission  In  which 
the  neglirence  consista.  Negligence 
may  be  Inferred  from  the  clrcum- 
iitances  of  the  case.  Where  the  acci- 
dent Is  one  which  In  the  ordinary 
course  of  events  would  not  have  hap- 
pened but  for  the  want  of  proper 
care  on  the  part  of  the  defendant.  It 
iB  Incumbent  upon  him  to  show  that 
he  had  taken  such  precautions  as 
prudence  would  dictate,  and  his  fail- 
ure to  fumlflh  the  proof,  where.  If 
It  existed.  It  would  be  within  his 
power,  may  subject  him  to  the  infer- 
ence that  such  precautions  were 
omitted."  J.  Russell  Mfg.  Co.  v.  New 
Haven  Steamboat  Co.,  60  N.  T.  121, 
127. 

[a]  ZUnstrattOBS, — (1)  A  carrier 
has  the  burden  of  proving  that  a 
damaged  shipment  of  barreled  goods, 
broken  open  in  transit,  was  so  occa- 
sioned as  to  relieve  It  from  liability. 
Bistany  v.  Fargo,  149  App.  Dlv.  929, 
134  NTS  207.  (2)  The  fact  that  a 
casting  was  shipped  In  good  order 
and  was  found  cracked  on  delivery 
is  presumptive  evidence  of  negli- 
gence on  the  part  of  the  carrier,  and 
casts  on  It  the  burden  of  proving  in 
vhat  manner  the  breakage  occurred. 
Hudson  River  Lighterage  Co.  v. 
wheeler  Condenser,  etc.,  Co.,  93  Fed. 
174.    (3)  The  destruction  of  goods. 


while  in  the  hands  of  an  express 
company,  by  the  derailment  and 
burning  of  the  car  on  which  they 
were  shipped  gives  rise  to  a  pre- 
sumption of  negligence.  Powers 
Mercantile  Co.  v.  Wells-Fargo,  93 
Minn.  143.  100  NW  735.  (4>  Evi- 
dence that  vegetables,  when  loaded, 
were  In  good  condition,  that  their 
character  was  such  that  If  properly 
handled  they  would  have  reached 
destination  without  damage,  and  that 
they  In  fact  arrived  In  a  damaged 
condition.  Is  presumptive  evidence  of 
negligence.  Ammon  v.  Illinois  Cent. 
R.  Co.,  120  Minn.  438,  139  NW  819, 
(5 )  Evidence  that  It  took  twenty- 
four  hours  to  transport  cattle  to  a 
certain  place,  when  the  usual  time 
was  from  thirteen  to  fifteen  hours, 
and  that  the  train  was  delayed  at 
more  than  one  place  from  two  to 
four  hours,  is  sufttclent  to  raise  a 
presumption  of  the  carrier's  negll- 

?'ence,  in  an  action  by  the  shipper 
or  damages.  Anderson  v.  Atchison, 
etc..  R.  Co..  93  Mo.  A.  677,  67  SW 
707.  (6)  Where  glass  la  carefully 
packed  by  a  competent  person,  and 
delivered  In  good  order  for  shipment 
to  an  express  company,  but  is  found 
to  be  broken  when  It  reaches  its  des* 
tinatlon,  a  Jury  may  draw  an  Infer- 
ence of  fact  that  the  Injury  sus- 
tained was  caused  by  the  negligence 
of  the  carrier;  and  this  Is  the  case, 
although  the  glaaa  was  shipped  un- 
der a  special  contract  by  which  the 
express  company  was  to  be  liable 
only  for  Its  own  acta  of  negligence. 
Oross  v.  Adams  Express  Co.,  35  Pa. 
Super.  467.  (7)  When  Inanimate 
property  of  a  character  which  la  not 
by  natural  law  a  marked  for  early 
decay  Is  properly  prepared  for  ship- 
ment when  delivered  to  the  carrier, 
and  on  reaching  Its  destination  Is 
found  to  be  badly  damaged,  a  reason- 
able Inference  arises  that  It  was  not 
transported  with  ordinary  care.  The 
Injury  In  such  a  case  la  evidence  of 
negligence,  but  it  la  only  evidence 
and  the  inferences  are  to  be  drawn 
by  the  Jury.  Rhymer  v.  Delaware, 
etc.,  R.  Co.,  27  Pa.  Super.  345.  (8) 
Where  a  highly  perishable  shipment, 
delivered  to  the  carrier  In  good  con- 
dition, arrives  damaged,  there  Is  a 
prima  facie,  but  weak,  preaumntion 
of  negligence.  Presley  Prult  Co.  v. 
St.  Louis,  etc,  R.  Co.,  130  Minn.  121, 
153  NW  115. 

as.  Boles  v.  Hartford,  etc..  R.  Co., 
37  Conn.  272,  9  AmR  847. 

27.  Ga. — Coweta  County  v.  Cen- 
tral of  Georgia  R.  Co..  4  Oa.  A.  94, 
60  SE  1018. 

Ky. — Adams  Bxpress  Co.  v.  Hund- 
ley. 145  Ky.  7.  139  SW  1084. 

Minn. — B.  Pressley  Co.  v.  Illinois 
Cent.  R.  Co.,  117  Minn.  899,  136  NW 
11. 

N.  T. — Price  v.  New  Tork  Cent., 
etc.,  R.  Co.,  121  NTS  338. 

Pa. — Gross  v.  Adams  Express  Co., 
36  Pa.  Super.  467. 

[a]  BvUenoe  hold  InsuSotont  to 
overcone  presumption  of  nsgUgvnoe. 
— (1)  Where  holly  In  shipment  was 
injured  by  freezing,  the  presumption 
of  negligence  of  a  carrier  was  not 
overcome  by  evidence  that  defend- 
ants accepted  the  car  as  loaded  by 
plaintiff  and  transported  it  without 
delay  to  its  destination.  B.  Presley 
Co.  v.  Illinois  Cent.  R.  Co.,  117  Minn. 
399.  136  NW  11.  (2)  For  other  cases 
In  which  the  evidence  was  held  In- 
Bufnclent  to  overcome  the  presump- 
tion of  negligence  see  Adams  Kx- 

greas  Co.  v.  Hundley,  14B  RyL  7,  139 
W  1084;  Amtnon  v.  Illinois  Cent  R. 
Co.,  120  Minn.  488,  1»  NW  S19. 


[  b  ]  BvUUbo*  bald  nfllolent  to 
ovvroom*  prsnuuptlon  of  nagllgsno*. 

— The  presumption  of  liability  raised 
by  Civ.  Code  (1895)  |  2264,  providing 
that,  on  a  loss,  the  presumption 
la  against  the  carrier,  is  rebutted 
where  it  appears  that  the  injury  was 
caused  by  the  shipper  himself, 
whether  the  act  which  caused  the  In- 
Jury  is  due  to  negligence  or  design. 
Coweta  County  v.  Central  of  Georgia 
R.  Co.,  4  Ga.  A.  94,  60  SE  1018. 

[c]  Bviaenoe  raising  presumptloii 
that  carrier  did  not  injure  goods. — 
Where  a  carrier  received  household 
goods  In  good  condition,  and  a  stor- 
age company,  receiving  the  same  to 
transport  to  the  shipper's  residence, 
gave  a  receipt  acknowledging  that  the 
goods,  with  the  exception  of  two 
pieces,  were  In  good  order,  and  other 
pieces  were  injured  when  delivered 
to  the  shipper,  the  presumption  was 
that  the  injury  to  the  other  pieces 
occurred  while  the  goods  were  in  the 
storage  company's  possession,  reliev- 
ing the  carrier  from  liability.  In  the 
absence  of  evidence  that  the  storage 
company  delivered  the  goods  in  the 
same  condition  as  that  in  which  it 
received  them  from  the  carrier. 
Price  V.  New  Tork  Cent,  etc.,  R.  Co., 
121  NTS  333. 

38.  Ala. — Louisville,  etc.,  R.  Co.  v. 
Smiths.  145  Ala.  68«.  40  S  117: 
Southern  Express  Co.  v.  Ashford,  128 
Ala.  591.  28  S  732. 

Ga. — Gporgia,  Southern,  etc.,  R. 
Co.  v.  Greer,  2  Qa.  A.  616,  58  SE  782. 

III. — Tate  V.  Missouri  Pac.  R.  Co., 
167  111.  A.  106:  Gilchrist  v.  Chicago, 
etc.,  R.  Co.,  166  111.  A.  117;  Slnsa- 
baugh  V.  Cleveland,  etc.,  R.  Co.,  149 
111.  A.  642:  Wabash  R.  Co.  v.  John- 
son, 114  111.  A.  545;  Baltimore,  etc., 
R.  Co.  V.  Fox.  113  til.  A.  180;  Burke 
V.  U.  S.  Express  Co.,  87  111.  A.  606; 
Chesapeake,  etc.,  R.  Co.  v.  Radboumei 
52  111.  A.  203. 

Ind. — Chicago,  etc.,  R.  Co.  v.  Wood- 
ard,  164  Ind7s60,  72  NE  568.  78  NE 
810. 

Iowa. — Moateller  v.  Iowa  Cent.  R. 
Co..  153  Iowa  390,  133  NW  748; 
Moore  V.  Chicago,  etc.,  R.  Co..  151 
Iowa  353.  131  NW  80;  Kinnlck  v. 
Chicago,  etc.,  R.  Co^  69  Iowa  665.  29 
NW  772;  McCoy  v.  K.,  etc,  R.  Co.,  44 
Iowa  4S4.  See  alao  Stone  v.  Chi- 
cago, etc.,  R.  Co.,  149  Iowa  240,  128 
NW  854. 

Ky. — Cincinnati,  etc.,  R.  Co.  v. 
Veatch,  162  Ky.  136,  172  SW  89;  Cin- 
cinnati, etc..  R.  Co.  V.  Smith,  155  Ky. 
481,  159  SW  987:  Louisville,  etc,  R. 
Co.  V.  Cecil.  166  Ky.  170.  159  SW 
689;  Louisville,  etc..  R.  Co.  v.  Mc- 
CUntock,  151  Ky.  456,  152  SW  253; 
McCampbell  v.  Louisville,  etc.,  R. 
Co..  160  Ky.  723,  150  SW  987:  Illinois 
Cent.  R.  Co,  v.  Word.  149  Ky.  229, 
147  SW  949;  Cincinnati,  etc..  R.  Co. 
v.  Greening.  100  SW  825.  30  KyL 
1180;  Louiavllle,  etc..  R.  Co.  v. 
Brown.  90  SW  567,  28  KyL  772: 
Adams  Express  Co.  v.  Walker,  119 
Ky.  121.  83  SW  106,  26  KyL  1026.  67 
LRA  412;  Crowley  v.  Louisville,  etc.. 
R.  Co.,  7  KyL  743. 

Minn. — Colo  v.  Minneapolis,  etc,  R. 
Co..  117  Minn.  33.  134  NW  296. 

Mo. — Kolkmeyer  v.  Chicago,  etc., 
R.  Co..  192  Mo.  A.  188.  182  SW  794. 

Nebr. — Church  v.  Chicago,  etc.,  R. 
Co..  81  Nebr.  615,  116  NW  520;  Chi- 
cago, etc..  R.  Co.  V.  Wlllfama,  61 
N^r.  608,  85  NW  832,  6S  LRA  289: 
Chicago,  etc.,  R.  Co.  v.  Witty,  32 
Nebr.  2^6.  49  NW  183,  39  AmSR  486. 

S.  C. — Mayfleld  v.  Southern  R.  Co., 
84  S.  C.  393.  66  SE  406. 

Tenn. — Louisville,  etc..  R.  Co.  v. 
Wynn,  88  Tenn.  820.  1*>SW  311. 
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Bhowii^  that  the  loss  or  injuxy  was  not  due  to  its 
negligence."  However,  the  carrier  will  be  relieved 
from  liability  if  it  can  show  that  it  has  provided 
all  reasonable  means  of  .transportation,  and  has 
exercised  that  d^ree  of  care  in  transporting  the 
property  which  the  nature  of  the  property  re- 
quires.^ It  need  not  go  further  and  maice  a 
specific  explanation  as  to  how  the  injury  occurred.'^ 
Sickness  of  live  stock.  An  important  limitation 
on  the  foregoing  principles,  rect^ized  by  some  de- 
eisions  and  perfectly  sound  in  principle,  is  that 
where  a  recovery  is  sought  for  the  sickness  of  live 
stock  in  transit,  or  from  death  resulting  from  sick- 


ness, the  burden  is  on  plaintiff  to  prove  the  car- 
rier's negligence.'* 

[$  582]  bb.  View  Thai  Bniden  of  Showing 
Ne^Ugence  BestB  on  Shipper.  A  number  of  deci- 
sions seem  to  be  squarely  opposed  to  the  foregoii^ 
view,'^  and  hold  that,  inasmudi  as  the  carrier  is 
not  liable  for  the  death  of  animals  dnrii^  transpor- 
tation due  to  natural  canaeB  or  to  their  inherent 
vic6  or  natural  disposition,  mere  proof  that  the  ani- 
mals died  after  delivery  to  the  carrier  and  before 
the  end  of  the  transportation  is  not  sufScient  to 
establish  liability,  but  the  evidence  must  further 
show  that  the  loss  was  due  to  human  agency.**  No 


Tex. — International,  etc.,  R.  Co.  v. 
Nowaskl,  48  Tex.  Civ.  A.  144,  106  SW 
437:  Thomas  v.  Wells-FarKO  Express 
Co..  (Civ.  A.)  9E  SW  723. 

Utah.— Rick  v.  Wells,  39  Utah  130, 
115  P  991. 

"Any  other  rule,"  Is  Is  said,  "would 
place  the  shipper  practically  without 
any  remedy  In  case  of  loss  or  dam- 
age to  live  stock  occasioned  by  the 
ne^ieence  of  the  carrier."  Church 
V.  Chicago,  etc.,  R,  Co.,  81  N«br.  «16f 
619,  116  NW  B20. 

[a]  "Tbe  oUef  reason  for  oastlny 
til*  narOdli  of  proof  on  tJie  oarrlex  Is 
that,  ordinarily,  freight  Is  delivered 
over  to  him  exclusively  and  the 
shipper  cannot  well  know  anything 
of  It,  or  the  cause  of  anything  which 
may  happen  to  It.  Such  information 
Is  peculiarly  within  the  knowledge  of 
the  carrier  and  hence  he  is  required 
to  produce  the  proof  of  whatever 
win  excuse  him."  Kolkmeyer  v.  Cht- 
cant.  etc^  R.  Co.,  192  Mo.  A.  188.  196, 
m  SW  794. 

[b]  niwi,  tUe  burden  was  on  an 
express  company  sued  for  the  death 
of  young  trout  to  show  why  It  did 
not  deliver  the  shipment  In  as  good 
condition  as  that  In  which  it  was  re- 
ceived, in  the  absence  of  a  special 
contract  limiting  the  company's 
duty.  Rick  V.  Wells,  39  Utah  130, 
115  P  991. 

89.  Cal. — Merlng  v.  Southern  Pac. 
Co..  161  Cal.  297,  119  P  80. 

Ga. — Cooper  v.  Raletgh,  etc.,  R.  Co., 
110  Qa.  6S9,  36  SB  240. 

Iowa. — Powers  v.  Chicago,  etc..  R, 
Co.,  130  Iowa  61B,  150  NW  345; 
Colsch  V.  Chicago,  etc..  R.  Co.,  11" 
NW  281;  Swlney  v.  American  Ex- 
press Co.,  115  NW  212. 

Minn. — Boebl  v.  Chicago,  etc.,  R. 
Co.,  44  Minn.  191,  46  NW^33;  LlndB- 
ley  v.  Chicago,  etc.,  R.  Co..-36  Minn. 
539,  33  NW7.  1  AmSR  692. 

Miss. — Yazoo,  etc.,  R.  Co.  v.  Bell, 
71  S  272 

Nebr. — Ralston  v.  Union  Pac.  R. 
Co.,  96  Nebr.  199,  147  NW  47B. 

N.  C. — Jones-Lane  Co.  v.  Atlantic 
Coast  Line  R.  Co.,  148  N.  C.  680,  62 
SS  701;  Jones  v.  Atlantic  Coast  Line 
R.  Co..  148  N.  C.  449,  62  SB  621; 
Meredith  v.  Seaboard  Air  Line  R.  Co., 
187  H.  C.  478,  60  SB  1.  And  see 
Mitchell  v.  CaroUna  Cent.  R.  Co.,  124 
N.  C.  236,  32  SB  671.  44  LRA  E15 
(recognizing  the  rule). 

Tex. — Southern  Pac.  Co.  v.  Mead- 
ors,  (Civ.  A.)  176  SW  882:  Oalveston, 
etc,  R,  Co.  V.  Jones,  (Civ.  A.)  123 
SW  737;  International,  etc.,  R.  Co.  v. 
Nowaskl,  48  Tex.  Civ.  A.  144,  106 
SW  487-  Missouri  Pac.  R.  Co.  v. 
Scott,  4  Tex.  Cfv.  A.  76,  26  SW  289. 

Wyo. — Chicago,  etc.,  R.  Co.  V.  Mor- 
ris. 16  Wyo.  308,  93  P  664. 

30.  Ala. — ^Western  R.  Co.  v.  Har- 
well, 91  Ala.  340,  8  S  649. 

111. — Baltimore,  etc..  R.  Co.  V.  Fox, 
118  111.  A.  180:  Burke  v.  U.  S.  Ex- 
press Co.,  87  Til.  A.  605. 

Miss. — Illinois  Cent.  R.  Co.  v. 
Teams.  75  Miss.  147,  21  S  706:  Louis- 
ville, etc..  R.  Co.  v.  Bigger.  66  Miss. 
319.  6  S  234. 

N.  T. — Cragin  v.  New  York  Cent. 
R.  Co.,  51  N.  Y.  61.  10  AmR  5B9. 

Tex.' — San  Antonio,  etc.,  R.  Co.  v. 
Rheinstrom.  (Civ.  A.)  Ill  SW  168. 

[al  Tbns,  (1)  where  the  cause  or 
the  nature  of  an  Injury  received  by 


a  mule  in  transit  did  not  appear,  and 
It  was  shown  by  every  conductor 
who  had  had  charge  of  the  car  that 
the  train  met  with  no  accident  and 
was  properly  handled,  and  the  car 
was  suitable  and  properly  equipped, 
a  verdict  should  have  been  directed 
for  the  carrier,  although  witnesses 
testified  that,  in  their  opinion,  the 
mules,  of  which  the  one  Injured  was 
one,  were  so  crowded  together  in  the 
car  that  they  could  not  nave  injured 
themselves.  Illinois,  etc..  It.  Co.  v. 
Teams,  75  Miss.  147,  21  S  706.  (2) 
In  an  action  against  a  railroad  com- 
pany for  damages  for  Injury  to  a 
mule  whose  hoof  was  torn  off.  It  was 
not  shown  how  the  injury  occurred, 
or  when;  but  It  was  shown  that  the 
car  which  transported  the  mule  was 
suitable,  that  the  track  was  in  good 
condition  and  the  equipment  and  ap- 
pliances of  the  train  adequate,  that 
no  culpable  delay  occurnd  In  the 
transit,  and  that  there  was  no  negli- 
gence on  the  part  of  the  railroad 
company  in  running  or  managing  the 
train.  It  was  held  that  the  company 
was  not  liable.  Louisville,  etc.,  R. 
Co.  V.  Bigger,  66  Miss.  219,  6  S  284. 
(3)  Where  live  stock  sustains  in- 
juries while  being  transported  with 
ordinary  care,  it  will  be  presumed 
that  such  Injuries  were  caused  by 
the  inherent  nature  or  proper  vice  of 
the  animals,  and  not  by  any  negli- 

Sence  of  the  carrier.    Ft.  Worth,  etc., 
..  Co.  V.  Berry,  (Tex.  Civ.  A.)  170 
SW  125. 

31.  Western  R.  Co.  v.  Harwell,  91 
Ala.  340.  8  S  649. 

33.  Husscy  v.  The  Saragossa,  12  F. 
Caa.  No.  6,949,  3  Woods  380;  Illinois 
Cent.  R.  Co.  v.  Word,  149  Ky.  229,  147 
SW  949;  Louisville,  etc^  R.  Co.  v. 
Cecil,  145  Ky.  271.  140  SW  1«6;  Louis- 
ville, etc.,  R.  Co.  v.  Warfleld.  98  SW 
.113,  30  KyL  352;  Louisville,  etc.,  R. 
Co.  V.  Crane,  105  Ky.  779,  49  SW  787, 
.10  SW  1106,  22  KyL  85;  Illinois  Cent. 
R.  Co.  V.  Peel,  (Mis.i.)  70  S  887;  Asa 
W.  Allen  Co.  v.  Mobile,  etc.  R.  Co.. 
102  Miss.  35,  58  S  710:  St.  Louis,  etc.. 
R.  Co.  V.  BroBlus.  47  Tex.  Clv.  A. 
647,  105  SW  1131. 

[a]  The  reason  for  thla  la .  that 
the  sickness,  or  the  death  from  sick- 
ness, of  the  animal  may  be  due  to  a 
diseased  condition  existing  at  the 
time  of,  or  prior  to.  Its  shipment,  al- 
though undiscovered  by  its  owner  or 
the  carrier,  or  may  be  due  to  atmos- 
pheric, climatic,  or  other  conditions 
over  which  the  carrier  has  no  con- 
trol, and  for  which  it  would  in  no 
event  be  responsible.  Illinois  Cent. 
R.  Co.  V.  Word,  149  Ky.  229,  147  SW 
949 

[b]  AppUoatloiu  of  nil«,^(l) 
Where  a  horse,  in  apjtarent  rood 
health  and  condition,  was  shipped  on 
board  a  steamer  and  was  delivered 
at  the  end  of  the  voyage  In  a  sick 
and  dying  condition,  but  without  any 
fraotureK,  wounds,  or  any  external 
or  visible  Injury,  it  was  held  that 
some  negligence  or  carelessness  on 
the  part  or  the  carrier  which  would 
account  for  the  condition  in  which 
the  horse  was  delivered  must  be 
shown  by  the  shipper  before  he 
could  put  the  carrier  In  fault  and  re- 
cover damages  for  injury  to  the 
horse.    Hussey  v.  The  Saragossa,  12 


F.  Cas.  No.  6,949,  3  Woods  880.  (2> 
Where,  In  an  action  for  injuries  to  a 
mule  during  transportation,  the  only 
evidence  as  to  the  mule's  condition 
was  that  It  was  apparently  sound 
when  shipped  and  alck  when  it  ar- 
rived at  destination,  the  court  prop- 
erly gave  a  peremptory  instruction 
for  defendant.  Asa  W.  Allen  Co.  v. 
Mobile^  etc.,  R.  Co.,  102  Miss.  35.  68 
S  710.  <3)  The  fact  that  an  animal, 
apparently  sound  when  delivered  to 
a  carrier  for  shipment,  arrived  at  its 
destination  sick  with  pneumonia,  is 
insufllcient  to  raise  a  presumption 
that  such  disease  resulted  from  the 
carrier's  negligence.  St.  Louis,  etc.. 
R.  Co.  v.  BroelUB,  47  Tex.  Clv.  A.  647. 
105  SW  1131. 

33.  See  supra  f  581. 

34.  Cunningham  v.  Wabash  R.  Co., 
167  Mo.  A.  273.  149  SW  1151:  Decker 
v.  Missouri  Pac.  R.  Co.,  149  Mo.  A. 
534,  131  SW  118;  GrlBln  v.  Wabash 
R.  Co.,  115  Mo.  A.  649,  91  SW  lOlB; 
Hance  v.  Pacific  Bxpress  Co.,  48  Mo. 
A.  179.  66  Mo.  A.  486;  Hayman  v. 
Philadelphia,  etc.,  R.  Co.,  8  NYS  86; 
Blackburn  v.  Adams  Bxpress  Co.,  4S 
Pa.  Super.  276  [aff  230  Fa.  635,  79  A 
760] :  Peterson  v.  Chicago,  etc.,  R. 
Co.,  19  S.  D.  122,  102  NW  695  (ap- 
parently recognizing  the  rule). 

[a]  Vegllg'snce  aa  proxlaai*  oattM 
of  ia^vrj. — In  an  action  against  a 
railroad  for  Injury  to  stock  in  tran- 
sit, the  burden  is  on  plaintiffs  to 
establish  that  the  negligence  alleged 
was  the  proximate  cause  of  the  in- 
Jury.  Peterson  v.  Cnitcago,  etc,  R. 
Co..  19  S.  D.  122,  102  NW  596. 

[b]  Ozltlelnn.  of  nile^ln  Libby 
V.  St.  Louis,  etc.,  R.  Co.,  137  Mo.  A. 
276.  281.  117  SW  669,  the  rule  stated 
in  the  text  and  laid  down  by  the 
foregoing  Missouri  deolsiona  is  criti- 
cised as  an  inaccurate  statement  of 
the  law,  "for  the  reason  the  defend- 
ant's obligation  of  insurer  imposed 
upon  It  the  duty  to  deliver  the  ani- 
mal In  good  condition  at  destination, 
excepting  for  the  intervention  of  an 
act  of  God,  the  public  enemy,  the 
proper  vice  of  the  animal,  or  the  act 
or  fault  of  the  owner.  .  .  .  This 
being  true,  it  is  Immaterial  whether 
the  animal  was  injured  by  a  human 
agency  or  otherwise,  for  If  it  were 
not  Injured  as  a  result  of  the  act  of 
God,  the  public  enemy,  its  proper 
vice,  or  the  fault  of  the  owner,  the 
carrier  is  liable.  Those  risks  and 
those  only  are  taken  by  the  shipper. 
To  Illustrate:  suppose,  while  In  pos- 
session of  the  carrier  for  transporta- 
tion, the  animal  was  killed  by  the 
onslaught  of  a  lion  or  panther  which 
had  escaped  from  a  menagerie.  In 
such  case,  we  apprehend  no  one 
would  deny  the  liability  of  the  car- 
rier under  its  obligation  as  insurer 
to  make  compensation  for  the  loss 
thus  entailed  by  the  beast  and  en- 
tirely without  the  intervention  of 
any  human  agency  whatever.  There- 
fore, in  view  of  the  exception  as  to 
proper  vice,  the  true  rule  is  that  the 
burden  rests  with  the  plaintiff  to 
show  prima  facie  the  animal  received 
its  injuries  through  some  other 
cause  than  its  proper  vice,  and  on 
this  score,  very  slight  proof  of  negli- 
gence is  sufficient  to  transfer  to  the 
carrier  the  duty  of  coming  forward 
with  evidence  to  the  contrary." 


For  later  oases,  devslopmeate  and  oluwfee  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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presumption  of  negl^ence,  it  is  said,  arises  against 
the  carrier  from  mere  injury  as  arises  in  the  case 
of  inanimate  objects.^'  But  where  this  viev  pre- 
vails it  is  said  that  the  burden  is  sustained  by  very 
slight  proof,  and  may  be  established  by  collater^ 
circumstances  affording  a  reasonable  inference  of 
negligence  on  the  carrier's  part." 

[4  583]  (b)  Where  Owner  Assumes  Oare  of 
Stock  during  Tnuuportatiim,— sa.  Burden  of  Show- 


3B.  Blaclcburn  t.  Adama  Expreaa 
Co..  43  Pa.  Super.  276  [afl  230  Fa. 
S35,  79  A  7601.    Se«  also  fi|  679.  680. 

[a]  A  dUrUiwtlOB  azlata  iMtwaaa 
aumato  anft  buutlmata  objaoti  and 
between  property  liable  to  rapid  loss 
or  deterioration  because  of  some  In- 
herent quality  not  connected  with  the 
manner  of  transportation  and  that 
which  is  not  liable  to  such  change, 
and,  where  the  injury  may  have  been 
the  result  of  natural  causes  not  re- 
lated to  the  carrier's  responsibility, 
something  more  than  the  mere  fact 
of  the  loss  must  be  shown;  plaintiff 
must  establish  defendant's  default. 
Blackburn  v.  Adams  Express  Co.,  43 
Pa.  Super.  276  [aff  230  Pa.  635.  79 
A  760];  Wright  v.  Adams  Express 
Co.,  43  Pa.  Super.  40  [aff  230  Pa. 
635.  79  A  760]. 

36.  Foust  V.  Lee,  138  Mo.  A.  722, 
119  SW  506;  Griffin  v.  Wabash  R. 
Co..  116  Mo.  A.  549,  91  SW  1015; 
Cash  V.  Wabash  R.  Co..  81  Mo,  A. 
inS;  Hance  v.  Pacific  Express  Co..  48 
Mo.  A.  179;  Schaeffer  v.  Philadelphia, 
etc..  R.  Co.,  168  Pa.  209,  31  A  1088. 
47  AmSR  884;  Peterson  v.  Chicago, 
etc.  R.  Co..  19  S.  D.  122.  102  NW  695. 

[a]  The  eTUlasce  need  not  he  direct 
and  posltlTa,  but  should  be  such  as 
to  Justify  reasonable  men  in  Anding 
that  death  resulted  from  the  alleged 
cause.  Peterson  v.  Chlcajeo,  etc.,  R. 
Co..  19  S.  IJ.  122,  102  NW^feSB. 

[  b]  Vroof  of  lujorlee  reenltlaff 
mm  known  oanaea,  explainable  on 
no  other  grawad  than  that  of  negli- 
gence, is  sufficient  to  show  the  car- 
rier's liability.  Schaeffer  v.  Phila- 
delphia, etc..  R.  Co„  168  Pa.  209,  81 
A  1088,  47  AmSR  884. 

[cl  Wliere  the  death  rate  of  poul- 
try during  transportation  was  mnch 
greater  thaai  naiial.  It  was  held  that 
this  fact  waa  some  evidence  that  the 
loss  was  due  to  negligence.  Hance 
V.  Pacific  Elxpress  Co.,  66  Mo.  A.  436. 

Id]  Tlolent  ^-w^Mpy  of  ct. — It 
will  be  BufUcient  to  establish  negli- 
gence on  the  part  of  the  ca.rrler  that 
the  condition  of  the  animals  was  not 
reasonably  accounted  for  in  any  other 
way  than  that  the  car  in  which  they 
were  carried  had  been  violently 
handled  at  point  of  departure  or  at 
some  other  place  on  the  route. 
HIackbum  v.  Adams  Bxpresa  Co.,  43 
Pa.  Super.  276  [atC  230  Pa.  6S6,  79 
A  760]. 

[e]  by  fire. — (1)  In  an  action 

against  a  railroad  company  to  re- 
cover damages  for  the  loss  of  a  stal- 
lion killed  by  the  burning  of  a  car 
on  which  the  animal  waa  being  trans- 
ported, it  Is  sufficient  If  jiIalntlfT  fur- 
nishes cl/cumstanttal  evidence  from 
which.  In  the  absence  of  any  other 
satisfactory  and  credible  explanation 
by  defendant,  a  Jury  could  reason- 
ably infer  that  the  fire  was  caused 
by  an  act  of  the  latter'a  employees. 
Trexler  v.  Baltimore,  etc.,  R.  Co.,  28 
Pa-  Super.  198.  (2)  Where  a  horse 
is  shipped  under  a  special  bill  of 
lading  whereby  In  consideration  of  a 
reduced  rate  of  freight  the  railroad 
company  is  relieved  from  liability 
from  loss  or  Injury  occasioned  by 
"burning  of  hay  or  straw,  or  other 
material  used  for  feeding  or  bedding 
or  by  Are  from  any  cause  whatever, 
and  the  horse  is  killed  as  the  result 
of  a  fire  catching  In  the  hay  and 
straw  in  the  car,  no  presumption  of 
negligence  arises  from  the  nre.  but 
the  shipper  Is  bound  affirmatively  to 
prove  negligence.  Ridge  v.  Erie  R. 
Co..  64  Pa.  Super.  602,  606. 

[  f  ]  Oalat  oansed  "bT  imek. — ^In  an 
action  for  .Injuries  to  live  etock  In 
shipment,  proof  that  the  Injuries  re- 


sulted .  from  a  delay  caused  by  a 
wreck  on  the  carrier's  road  raised  a 
presumption   of   negligence   on  the 

Sart  of  the  carrier.    McFall  v.  Wa- 
aah  R.  Co.,  117  Mo.  A.  477,  94  SW 
670. 

87.  Nelson  v.  Great  Northern  R. 
Co.,  26  Mont.  297,  72  P  642  {holding 
that,  where  animals  delivered  to  a 
common  carrier  for  transportation 
are  injured  during  the  transporta- 
tion, and  there  Is  no  evidence  to 
show  that  the  animals  were  Injured 
from  an  Inherent  want  of  vitality, 
or  by  reason  of  injuries  inflicted  on 
each  other,  or  by  unavoidable  acci- 
dent, the  carrier  ha.s  the  burden  of 
proving  that  the  injuries  were  oc- 
casioned by  some  other  cause  than 
its  own  negligence,  although  the 
shipper  accompanied  the  shipment); 
Crawford  v.  Southern  R.  Co.,  56  S. 
C.  136,  34  SB  80  (holding  that,  where 
one  ships  cattle  on  a  railroad,  and 
the  contract  gives  him  free  transpor- 
tation on  the  train  carrying  tnem 
and  requires  him  to  look  after  them 
while  in  transit,  the  burden  of  proof 
Is  on  the  company  to  show  that  the 
loss  resulted  from  the  default  of 
the  shipper  and  not  from  its  negli- 
gence, especially  where  a  statute  re- 
quires the  carrier  to  look  after  cattle 
if  the  owner  fails  so  to  do);  John- 
ston v;  Richmond,  etc..  R.  Co.,  39 
S.  C.  56,  17  SE  512;  Wallingford  v, 
Columbia,  etc.,  R.  Co.,  26  S.  C.  258, 
2  SE  19.  And  compare  Cole  v.  Min- 
neapolis, etc..  R.  Co..  117  Minn.  33. 
134  NW  296  (holding  that  the  fact 
that  the  owner  of  horses  shipped,  or 
his  agent,  accompanies  the  horses 
relieves  the  carrier  from  special  care 
and  oversight,  but  does  not  change 
the  presumption  of  negligence  aris- 
ing from  proof  of  delivery  In  good 
condition  to  the  carrier  and  receipt 
at  destination  In  an  Injured  condi- 
tion, unless  it  Is  shown  that  the  in- 
Jury  was  caused  by  the  negligence 
of  the  owner  or  his  agent). 

38.  Ala. — Alabama  Great  Southern 
R.  Co.  V.  Thomas,  89  Ala.  294,  7  S 
762.  18  AmSR  119;  Central  R..  etc., 
Co.  V,  Smitha,  86  Ala.  47,  4  S  708. 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Wells,  81  Ark.  469,  99  SW  634;  St. 
Louis,  etc.,  R.  Co.  v.  Weakly,  50  Ark. 
397,  8  SW  134.  7  AmSR  104. 

Fla. — Atlantic  Coast  Line  R.  Co. 
V.  Dexter.  60  Fla.  180,  39  S  634,  111 
AmSR  116. 

C.a. — Central  R  Co.  v.  Bryant,  72 
Ga.  722. 

111. — Adams  Express  Co.  v.  Brat- 
ton.  106  111.  A.  563. 

Ind. — Terre  Haute,  etc.,  R.  Co.  v. 
Sherwood,  132  Ind.  129,  31  NE  781, 
32  AmSK  239,  17  LRA  339  and  note. 

Iowa. — Hanley  v.  Chicago,  etc.,  R. 
Co.,  154  Iowa  60.  134  NW  417;  Mos- 
telier  v.  Iowa  Cent.  R.  Co.,  163  Iowa 
390.  133  NW  148;  Wllke  v.  Illinois 
Cent.  R.  Co.,  153  Iowa  695.  133  NW 
746,  AnnCasl913E  308  and  note; 
Westphalen  v.  Atlantic  Northern, 
etc.,  R,  Co.,  152  Iowa  232.  132  NW 
57;  Colsch  v.  Chicago,  etc.,  R.  Co.. 

149  Iowa  176,  127  NW  198,  34  LRA 
NS  1013,  AnnCasl912C  915;  McManua 
v.  Chicago  Great  Western  R.  Co..  I3R 
Iowa  150.  115  NW  919,  128  AmSR 
ISO;  Grieve  v-  Illinois  Cent.  R.  Co., 
104  Iowa  659,  74  NW  192. 

Ky. — Cincinnati,  etc.,  R.  Co.  v. 
Veatch,  162  Ky.  136,  172  SW  89;  Mc- 
Campbell  v.  Louisville,  etc.,  R.  Co.. 

150  Ky.  723.  160  SW  987;  Illinois 
Cent.,  etc..  R.  Co.  v.  Word,  149  Ky. 
229,  147  SW  949;  Cincinnati,  etc.,  R. 
Co.  V.  Greentne.  100  SW  825;  Louis- 
ville, etc..  R.  Co.  V.  Harned.  66  SW 
26,  22  XCyL  16E1;  Louisville,  etc  R- 


ing  Negligence  of  Ourier.  Although  there  is  some 
authority  to  the  contrary  the  general  rule  is  that, 
-where  special  agreement  the  owner  of  stock  or 
his  f^nt  accompanies  the  shipment  for  the  purpose 
of  giving  care  and'  attention  to  the  stock,  the  bur- 
den is  on  the  owner,  in  an  action  for  damages  for 
loss  or  injury  alleged  to  be  due  to  the  negligence 
of  the  carrier,  to  prove  that  the  loss  or  injury 
was  the  result  of  the  carrier's  negligence,"*  either  in 

Co.  v.  Wathen,  49  SW  185.  22  KyL 
82;  Louisville,  etc.,  R.  Co.  v.  Hedger, 
9  Bush  646.  15  AmR  740;  Cincinnati, 
etc..  R.  Co.  V.  Grover,  11  KyL  236; 
Louisville,  etc..  R,  Co.  v.  Hawley,  10 
KyL  117;  Crowley  v.  LouIavlUe.  etc., 
R.  Co..  7  KyL  743. 

Mo. — Clark  v,  St,  Louis,  etc.,  R. 
Co.,  64  Mo.  440;  Kolkmeyer  V.  Chi- 
cago, etc,  R.  Co.,  192  Mo.  A.  188, 
182  SW  794:  McBeath  v.  WabaSh. 
etc..  R.  Co..  20  Mo.  A.  446. 

Nebr. — Cleve  v.  Chicago,  etc.,  R. 
Co.,  77  Nebr.  166.  lOfi  NW  932,  124 
AmSR  837,  15  AnnCas  33. 

N.  C. — Peele  v.  Atlantic  Coast  Line 
R.  Co.,  149  N.  C.  390,  63  SB  66. 

Pa. — Pennsylvania  R.  Co.  v.  Raior- 
don,  119  Pa.  677.  13  A  324,  4  AmSR 
670;  Trexler  v.  Baltimore,  etc.,  R. 
Co„  28  Pa.  Super.  207. 

S.  I). — Jackson  v.  Chicago,  etc.,  R, 
Co..  34  S.  D.  153,  147  NW  732. 

Tex. — Railway  Co.  v.  Franklin, 
(Civ.  A.)  148  SW  1164;  Ft.  Worth, 
tLc.  R.  Co.  V.  Montgomery,  (Civ,  A.) 
141  SW  813;  St.  Louis,  etc.,  R.  Co. 
V.  Franklin,  58  Tex.  Civ.  A.  41,  123 
SW  1150;  Texas,  etc..  R.  Co.  v.  Ar- 
nold. 16  Tex.  Civ.  A.  74.  40  SW  829. 

Wash. — Carstens  Packing  Co.  v. 
Southern  I'ac.  Co..  58  Wash.  239,  108 
P  613,  27  LRANS  975;  Bartelt  v.  Ore- 
gon R.,  etc.,  Co.,  57  Wash.  16,  106  P 
4S7,  135  AmSR  959. 

And  see  Norfolk,  etc.,  R.  Co,  v. 
Reeves.  97  Va.  284,  33  SE  606  (hold- 
ing that  where  cattle  are  shipped  on 
a  railroad,  and  by  the  contract  of 
shipment  are  to  be  loaded,  unloaded, 
and  rared  for  by  the  shipper,  a 
charge  that  an  Injury  to  the  stock 
while  being  shipped  raises  a  pre- 
sumption of  negligence  against  the 
carrier  should  be  qualified  by  except- 
ing injuries  resulting  from  the  negli- 
gence of  the  shipper  or  the  vice  of 
the  animal). 

[a]  >nle  uwtted- — (1)  Where  an 
agent  of  the  shipper  of  live  stock  ac- 
companied the  shipment  during  a 
part  of  the  transportation  to  care  for 
it,  and  the  only  undue  exposure  to 
heat  occurred  during  that  time,  the 
shipper  suing  the  carrier  for  injuries 
to  the  stock  from  the  exposure  to 
heat  had  the  burden  of  proving  that 
the  exposure  was  the  result  of  the 
carrier  s  negligence  without  the  fault 
of  the  agent.  Wilke  v.  Illinois  Cent. 
R.  Co..  153  Iowa  696,  133  NW  746. 
AnnCa8l913C  308.  (2)  In  an  action 
to  recover  the  loss  or  a  horse  ship- 
ped under  a  limited  liability  con- 
tract,   the   burden   of    proof    is  on 

Rlalntlff,  where  it  appears  that  the 
orse  was  killed  in  the  burninj?  of  a 
car  in  which  it  was  being  trans- 
ported, and  that  plaintiff's  agent  in 
charge  of  the  horse  was  In  the  car 
at  the  time  of  the  fire  and  had  con- 
trol of  the  disposition  of  the  straw 
and  hay  in  the  car.  Trexler  v.  Bal- 
timore, etc.,  R.  Co..  28  Pa.  Super.  207. 
(3)  In  an  action  against  a  railroad 
company  to  recover  the  value  of 
seven  hogs,  plaintiff  testified  that  he 
shipped  eighty-two  hogs  and  that 
only  seventy-five  arrived  at  the  des- 
tination and  were  delivered  to  the 
consignee.  Plaintiff  then  rested 
without  offering  to  show  how  the 
lo.'JS  occurred.  The  hogs  were  ship- 
ped under  a  special  contract  at  a 
lower  rate  of  freight  than  that  ordi- 
narily charged.  Under  this  contrai  t 
plaintiff  undertook  to  load  and  take 
care  of  the  hogs  while  being  trans- 
ported, and  to  unload  the  same,  also 
to  Inspect  the  body  of  the  car  In 
which  they  were  to  be  transported, 
and  to  satisfy  himself  that  It  was  In 
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transpoi-ting  the  stock^  or  in  failing  to  afford 
facilities  for  caring  for  the  stock,"  The  reason  for 
this  is  that  the  shipper  is  in  as  good  a  position  as 
the  carrier  to  know  what  was  the  cause  of  the  loss 
or  injury  and  whether  such  loss  or  injury  was  the 
result  of  the  carrier's  negligence.*^  The  rule  obtains 
where  the  consignor  agreed  to  accompany  the  ship- 
ment, although  in  fact  he  failed  so  to  do;*"  but 
it  has  no  application  of  course  where  the  shipper 
is  not  afforded  an  opportunity  to  accompany  the 
stock.*^  The  fact  that  the  owner  accompanying  the 
shipment  was  not  negligent  does  not  operate  to  re- 
lieve him  of  the  burden  of  proving  that  the  injury 
to  the  stock  was  due  to  the  carrier's  n^ligence. 
So  it  has  been  held  that  a  statute  which  requires 
carriers  to  furnish  shippers  of  live  stock  free  trans- 
portation to  and  from  destination  does  not  alter 
the  rule  that  no  presumption  of  the  carrier's  neg- 
ligence arises  from  the  injury  of  live  stock  in  trans- 
portation, where  in  accordance  with  the  shipping 
contract  the  shipper  accompanies  the  shipment. 
Kcvcrtheless  it  has  been  held  that  the  mere  fact 
that  the  shipper  accompanies  the  shipment  will  not 
place  on  him  the  burden  of  proving  negligence  on 
the  part  of  the  carrier  where  there  is  no  proof  that' 
he  assumed  the  duty  of  taking  care  of  the  stock 
shipped  and  that  the  doctrine  that,  where  a  care- 
taker accompanies  a  live  stock  shipment,  no  pre- 
sumption obtains,  in  the  absence  of  proof  of  how 
the  injury  to  the  stock  occurred  that  it  was  due 
to  the  carrier's  n^ligence,  does  not  apply  where  the 
attendant  shows  that  there  was  rough  handling  of 
the  stock  and  an  inexcnsable  delay  in  transit,  from 
which  a  presumption  of  injury  therefrom  arises,  and 
the  carrier  often  no  evidence  to  contravene  such 
presumption.*^ 


[$  584]  bb.  Burden  of  Showing  Absdnce  of 
Negl^ence  of  Caretaker.  Where  by  agreement  the 
shipper  accompanies  the  stock  for  the  purpose  of 
taking  care  of  it  during  transportation,  the  bur- 
den is  on  him  in  an  action  for  loss  or  injury  to 
show  that  such  loss  or  injury  was  not  due  to  any 
negligence  on  his  part  in  the  performance  of  the 
duties  assumed  by  him,*^  since  he  assxmies  duties  as 
fully  and  explicitly  as  does  the  carrier.*"  But  where 
the  shipper  shows  the  performance  of  the  things 
he  undertook  to  do  and  that  the  stock  was  not 
injured  by  anything  he  was  to  do  or  did,  and  that  it 
was  delivered  in  bad  condition  on  reaching  the  point 
of  destination,  the  inference  that  the  injury  was 
the  result  of  the  carrier's  negligence  is  justified, 
and  the  carrier  must  meet  such  ease  by  evidence."* 
585]  m.  In  Other  Oases.  In  an  action  under 
the  Carmack  amendment  for  loss  of,  or  injury  to, 
property  transported  from  a  point  in  one  state  to 
a  point  in  another,  it  is  presumed  that  a  bill  of  lad- 
ing was  issued  as  the  statute  requires."  Where 
the  petition  in  an  action  for  loss  or  injury  alleges 
a  contract  for  shipment,  which  contract  is  appar- 
ently valid,  the  burden  of  proving  that  the  contract 
is  in  violation  of  the  Interstate  Commerce  Law  is 
on  the  carrier.''^  In  an  action  by  the  shippers  of 
live  stock  for  damage  from  breach  of  an  express 
provision  of  the  contract  of  carriage  that  the  stock 
should  not  be  unloaded  at  a  certain  point,  it  was 
incumbent  on  plaintiffs  to  prove  that  the  contract 
contained  the  stipulation  regarding  unloading.^ 
Where  the  duty  devolves  on  the  shipper  to  load  the 
goods  shipped,  the  burden  devolves  on  him  to  show 
that  the  goods  were  properly  loaded.*^  A  shipper 
suing  a  carrier  for  loss  of  goods  durii^  transit  has 
the  burden  to  show  the  amount  of  goMs  which  he 


proper  order  and  condition,  and  also 
to  see  that  all  doors  and  openings  In 
the  car  were  at  all  times  so  closed 
and  fastened  as  to  prevent  the  es- 
cape therefrom  of  any  of  the  hogs. 
It  was  held  that  the  burden  of  proof 
was  on  plaintiff  to  show  ncRliBence. 
Needy  v.  Western  Maryland  R.  Co., 
22  Pa.  Super.  489.  (4>  Negligence 
of  an  express  company  will  not  be 
presumed  from  the  fact  that  a  thor- 
oughbred hog  died  while  being  car- 
ried In  a  crate  on  an  express  wagon 
on  a  hot  day,  where  plaintiff  ship- 
per accompanied  the  wagon  and 
knew  every  detail  of  what  occurred. 
Winn  V,  American  Express  Co.,  159 
Iowa  369.  140  NW  427,  44  LRANS 
662. 

[bj  WHan  sUpyar  not  oowldersa 
In  tiOKtg*. — Where,  after  one  of  the 
plaintiffs  in  charge  of  a  shipment  of 
mules  had  been  Informed  by  defend- 
ant's servanLs  that  the  mules  would 
not  be  unloaded  again,  he  left  them 
In  charge  of  the  carrier  and  took  a 
regular  passenger  train  to  his  desti- 
nation, he  was  not  In  charge  of  the 
car  in  such  a  manner  as  to  shift  on 
htm  the  burden  of  showing  what 
negligence,  If  any,  probably  resulted 
In  injury  to  one  of  the  mules.  St, 
Louis,  etc.,  R.  Co.  v.  Broslus,  47  Tex. 
Civ.  A.  647.  105  SW  1131. 

39.  Atlantic  Coast  Line  R.  Co.  v. 
Dexter,  60  Fla.  180.  39  S  634.  Ill 
AmSR  116  (negligence  in  running 
locomotives,  cars,  or  other  machin- 
ery); Mosteller  v.  Iowa  Cent.  R.  Co., 
163  Iowa  390.  133  NW  748;  and  cases 
supra  note  38. 

40.  Hosteller  v.  Iowa  Cent.  R.  Co.. 
153  Iowa  390.  133  NW  748. 

41.  Ark. — St.  Louis,  etc..  R.  Co.  v. 
Wells.  81  Ark.  469,  99  SW  E84. 

111. — Adams  Kxpreas  Co.  v.  Brat- 
ton.  106  IlL  A.  663. 

Tnd. — Terre  Haute,  etc.,  R.  Co.  v. 
Sherwood,  132  Ind.  129,  31  NB  781. 
32  AmRR  339,  17  L.RA  339. 


Iowa. — Wllke  v.  Illinois  Cent.  R. 
Co.,  1B3  Iowa  695,  138  NW  746.  Ann 
Ca3l913C  308;  Colsch  v.  Chicago,  etc., 
H.  Co.,  149  Iowa  176,  127  NW  3  98, 
34  LRANS  1013.  Ann  Casl912C  915; 
Orleve  v.  Illinois  Cent.  R.  Co.,  104 
Iowa  659.  74  NW  192. 

Ky. — Louisville,  etc..  R.  Co.  v. 
Hedger,  9  Bush'  646.  15  AmR  740. 

Mo. — Libby  v.  St.  Loul.i.  etc.,  R. 
Co..  137  Mo.  A.  276,  117  SW  659. 

Nebr. — Cleve  v.  Chicago,  etc.,  R. 
Co..  77  Nebr.  166,  108  NW  982,  124 
AmSR  837.  15  AnnCaa  33. 

"The  agreement  of  the  owners  to 
take  charge  of  the  animals  exerts 
an  Important  Influence  upon  the  case. 
The  effect  of  this  aerreement  is  to 
place  the  animals  In  their  immedi- 
ate custody  during  transportation. 
Their  agent  is  to  care  for  them,  and 
Is  to  do  the  thingrs  expressly  specl- 
fled.  The  animals  were  not.  there- 
fore, in  the  exclusive  custody  and 
control  of  the  carrier,  so  that  the 
case  is  not  within  the  reason  of  the 
rule  that  the  carrier,  and  not  the  ship- 
per, has  the  burden  of  proof,  because 
the  former  has  all  the  means  of  ex- 
planation and  excuse  at  hand.  Here 
the  shippers,  better  than  the  carrier, 
can  explain  many  things."  Terre 
Haute,  etc.,  R.  Co.  v.  Sherwood,  132 
Ind.  129,  136,  31  KB  781,  32  AmSR 
239,  17  LRA  330. 

4fl.  Mix  V.  Chicago,  etc.,  R.  Co., 
34  S.  D.  613.  149  NW  727  (holding 
that  a  consignor  of  cattle  who  did 
not  accompany  the  shinment  aa 
agreed  cannot,  under  Civ.  Code 
S  1595,  cast  on  the  carrier  the  burden 
of  showing  that  its  negligence  was 
not  the  cause  of  Injuries  to  the  cat- 
tle, by  proving  their  good  condition 
when  delivered  for  shipment,  and 
their  bad  condition  on  arrival  at  des- 
tination). 

43.  Texas,  etc.,  R.  Co.  v.  Tomlln- 
son,  (Tex.  Civ.  A.)  1«6  SW  446. 


44.  Hanley  v.  Chirago.  etc..  R.  Co.. 
154  Iowa  60,  134  NW  417.  Compare 
Mix  V.  Chicago,  etc.,  R.  Co..  34  S.  D. 
613,  149  NW  727  (holding  that  mere 
proof  of  the  loss  of  two  nogs,  where 
a  number  were  shipped,  will  not  cast 
on  the  carrier  the  burden  of  prov- 
ing an  excuse  for  the  loss,  where 
the  consignor  accompanied  the  ship- 
ment ana  it  was  under  his  control; 
and  that  he  must  first  show  that 
his  negligence  did  not  cause  the  In- 
jury). 

45.  St.  Louis,  etc.,  R.  Co.  v.  Wells. 
81-  Ark.  469,  475.  99  SW  634  (where 
it  was  said:  "The  statute  does  not 
undertake  to  change  the  liability  of 
the  carrier  in  any  other  particular 
or  to  alter  rules  oi  evidence  respect- 
ing the  establishment  of  Its  liabil- 
ity"). 

46.  Texas,  etc.,  R.  Co.  v.  Dlahman. 
38  Tex.  CIv.  A.  277.  86  SW  319. 

47.  Ft.  Worth,  etc.,  R.  Co.  v.  ICont- 
gomery,  (Tex.  <3v.  A.)  141  SW  813. 

48.  Terre  Haute,  etc.,  R.  Co.  v. 
Sherwood,  132  Ind.  129,  3I>  NE  781, 
32  AmSR  239.  17  LRA  839;  Winn  v. 
American  Express  Co.,  149  Iowa  ZE9, 
128  NW  663;  Colsch  v.  Chicago,  etc. 
R.  Co..  149  Iowa  176.  127  NW  198. 
34  LRANS  1013,  AnnCasl912C  916; 
Cincinnati,  etc.,  R.  Co.  v.  Greening, 
(Ky.)  100  SW  825;  Bartelt  v.  Oregon 
R.,  etc.,  Co..  57  Wash.  16,  106  P  487. 
135  AmSR  959. 

49.  Terre  Haute,  etc.,  R.  Co.  v, 
Sherwood,  132  Ind.  129,  31  KB  781. 
32  AmSR  239.  17  LRA  339. 

50.  Mosteller  v.  Iowa  CenL  R.  Co., 
163  Iowa  390.  133  NW  748. 

81.  Burtless  v.  Oregon  Short  Line 
R.  Co..  180  III.  A.  249. 

53.  St.  Louis,  etc..  R.  Co.  v.  Birge- 
Forbes  Co..  (Tex.  Civ.  A.)  139  SW  3. 

53.  Nashville,  etc..  R.  Co.  v.  Far- 
rell,  (Ala.  A.)  70  S  986. 

84.  Best  V.  Great  Northern  R.  Co., 
159  Wis.  429,  160  NW  484. 
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placed  in  the  car  at  the  place  of  delivery  to  the 
carrier.**  When  a  shipping  contract  recites  that  the 
shipper  examined  the  car  in  which  the  stock  was 
to  he  transported  and  found  it  safe  and  suitable  for 
the  intended  purposes,  the  burden  is  on  him  to 
show  that  a  defect  alleged  to  have  caused  the  injury 
vas  not  patent  .when  he  examined  the  car.**  Where 
it  appears  that  most  of  the  damage  was  done  be- 
fore the  act  of  n^ligence  by  the  company  on  which 
the  claim  for  recovery  is  based,  plaintiff  must  show 
what  injury,  if  any,  resulted  after  the  act.*'  If 
the  carrier  relies  on  the  contributory  negligence 
of  the  shipper  as  a  defense,  in  those  jurisdictions 
where  it  must  set  up  such  defense  in  its  plea  or 
answer,^"  the  burden  rests  on  it  to  establish  this 
fact;**  but  the  rule  is  otherwise  in  those  jurisdic- 
tions where  plaintiff  in  his  declaration  or  complaint 
is  required  to  n^ative  contributory  negligence.** 
Plaintiff's  failure  to  establish  the  measure  of  dam- 
ages in  an  action  against  a  carrier  for  injuries  to 
animals  shipped  is  fatal  to  a  recovery."^  If  special 
damages  are  asked,  the  burden  of  proof  is  on  the 
shipper  to  show  that  such  damages  were  contem- 
plated by  the  carrier  when  the  property  was  re- 
ceived for  shipment.*^ 

[i  586]  2.  AdmiBsibmty^— a.  Bight  to  Sne. 
In  an  action  for  loss  of  goods  shipped,  the  con- 
signor may  show  by  parol  testimony  that  the  goods 
belonged  to  himself  and  not  to  the  consignee.^  But 
where  in  such  action  plaintiff  ^oduees  a  bill  of 
lading,  this  constitutes  an  admis^bn  that  the  under- 
taking of  the  carrier  is  in  writi^,  and  parol  proof 
that  the  goods  were  shipped  by  the  shipper  named 
therein  as  plaintiff's  agent  is  inadmissible;**  nor  can 
plaintiff  testify  to  the  contents  of  the  bill  of  lad- 
ing in  order  to  show  that  he  was  the  owner,  the 
biU  not  having  been  produced  and  no  notice  having 
been  given  to  defendant  to  produce  it."" 

[$  587]  b.  Contract  of  Shipment.  In  lui  action 
for  injury  to  a  shipment,  the  contract  of  sMpment 
may  be  proved  by  circumstantial  evidence."  But 
in  an  action  for  breach  of  a  contract  of  carriage 
resftlting  in  loss  of  the  goods  shipped  evidence  that 
it  was  impracticable  to  carry  such  goods  on  ordi- 
nary cars  was  not  admissible  to  show  that  such  a 
contract  was  not  made."  The  bill  of  lading  is  the 
best  evidence  of  the  contract  of  shipment""  In  an 
action  for  injuries  to  a  Bhij>ment  of  horses,  an  ob- 
jection to  a  question,  inquiring  of  the  conductor 
whether  any  "exceptions"  were  noted  on  the  bill 
of  lading  when  the  horses  were  turned  over  to  him 

55.  Almon  V.  Chicago*  etc.,  R.  Co., 
1G3  Iowa  449,  144  NW  997. 

66.  ■Williams  v.  Central  of  Geor- 
Ria  R.  Co..  117  aa.  830,  43  8K  980. 
se«  also  Western  R.  Co.  v.  Harwell, 
91  Ala.  340.  8  8  649  (holding  that 
where  a  contract  recites  that  the 
shipper  has  examined  the  car  in 
which  the  animals  were  to  be  ship- 
ped and  has  found  it  safe  atrd  suit- 
able, the  burden  is  on  him  to  show 
that  It  was  unsafe). 

67.  Heller  v.  Chicago,  etc.,  R.  Co., 
109  Mich.  63.  66  NW  667,  63  AmSK 
641. 

56.  See  supra  {  652;  and  generally 
ScRligence  [29  Cye  580]. 

B9.  Houston,  etc.  R.  Co.  V.  Par- 
ker, (Tex.  Civ.  A.)  138  SW  437;  and 
generally  Negligence  f29  Cyc  601]. 

60.  See   supra   S    5S7;    and  gen- 
erally Negligence  [29  Cyc  603]. 

61.  Dlckerson  v.  San  Antonio,  etc, 
R.  Co,  (Tex.  Civ.  A.)  170  SW  1045. 

88.  Houston,  etc.,  R.  Co.  v.  Brown. 
13  Tex.  Civ.  A.  887.  76  SW  680. 

83.  AOndMlUUtr  of  svUsBOs  In 
wtloas  tar  loss  of  or  iahur  to  voods 
■h^rpsd  %3r  wate  see  Shipping  [3^ 


was  properly  sustained,  since  an  answer  to  the  ques- 
tion, if  affirmative,  would  have  been  incompetent, 
as  hearsay,  and,  if  negative,  would  have  shown 
nothing  as  to  the  condition  of  the  horses  on  deliveir 
to  the  consignee  or  as  to  how  they  were  injured." 

588]  c.  Delivery  for  Shipment  and  Accept- 
ance. Bills  of  lading,  way  bills,  or  shipping  re- 
ceipts are  competent  evidence  to  prove  delivery  for 
shipment  of  the  articles  therein  described,^^  as  is 
also  testimony  of  an  officer  of  the  company  that 
the  goods  had  been  in  i'ts  possession."  A  letter 
written  by  the  carrier's  agent  after  the  destruction 
of  the  goods  by  fire  stating  that  the  carrier  would 
not  assume  further  responsibility  for  the  freight 
is  admissible  to  show  knowledge  on  the  part  of  the 
agent  that  the  goods  had  been  delivered  for  ship- 
ment." So  it  has  been  held  that,  where  goods  de- 
livered for  immediate  shipment  have  been  lost  by 
fire,  evidence  of  the  carrier's  custom  in  respect  to 
receipt  of  goods  for  immediate  shipment  is  admis- 
sible.^* 

To  disprove  acceptance  for  ahlpment.  Where,  as 
bearing  on  the  question  whether  a  railroad  company 
had  received  cotton  for  transportation  as  a  common 
carrier,  and  as  confirmatory  of  the  statement  of  an 
agent  that  it  had  not,  defendant  offered  to  ask  the 
agent  whether  it  was  not  the  custom  to  weigh  and 
mark  goods  as  th^  were  taken  for  transportation, 
the  goods  in  question  not  having  been  weighed  and 
marked,  it  was  held  that  the  evidence  was  admis- 
sible.^" 

[$  589]  cl  Valne  of  Goods  and  Oonditioa.  In 

an  action  t^ainst  a  carrier  for  the  loss  of  a  pack- 
age of  goods,  evidence  as  to  its  contents  is  of 
course  admissible,  since  without  such  evidence  the 
case  could  not  be  intelligibly  tried."  Where  a  por- 
ti(m  of  the  goods  shipped  are  lost,  evidence  as  to 
the  value  of  those  delivered  as  fixing  relatively  the 
valne  of  those  not  delivered  is  admissible.'^  The 
fact  that  the  shipper  places  a  small  value  on  his 
property  is  admissible  on  the  qaestion  of  its  true 
value."  Testimony  as  to  the  condition  of  the  goods 
before  they  were  deliv«ed  is  admissible  i^ainst  the 
carrier." 

L$  590]  s.  LimitatioDB  of  Liability.  In  an  ac- 
tion by  the  consignor  for  loss  or  injury,  a  limited 
liability  contract  executed  by  the  consignor  himself 
is  admissible.^  In  an  action  for  injury  to  goods, 
the  carrier  may  show  that  under  the  contract  it  was 
liable  only  for  negligence,*^  or  that  the  contract 
exempted  it  from  liability  for  loss  by  fire.^'  Where 

Co.,  72  S.  C.  375.  61  SE  985,  110  Am 
SR  610.  2  LRANS  773.  5  AnnCas 
118.  See  also  Louisville,  etc.,  R.  Co. 
V.  Tudelson,  135  Ga.  731,  70  SB  576 
(recognizing  the  rule). 

77.  Marquis  v.  Wood,  29  Misc.  590, 
61  NTS  251. 

78.  Winn  v.  American  Express  Co., 
149  Iowa  259.  128  NW  663. 

[a]  Weight  of  goods  on  whloh 
frelf^t  paid. — In  an  action  against  a 
carrier  for  the  loss  of  certain  goods 
shipped  and  the  injury  to  others,  ft 
was  not  error,  on  oojection,  to  allow 
a  witness  to  testify  that  plaintiff 
knowingly  paid  the  freight  rate  on 
only  two  hundred  and  twenty-flve 
pounds  of  freight  from  the  point  of 
shipment  to  the  point  of  delivery. 
LoulBvllle.  etc.,  R.  Co.  v.  Yudelson. 
136  Ga.  781,  70  SE  676. 

78.  Illlnola  Cent.  R.  Co.  v.  Free- 
man, (Tex.  Civ.  A.)  1S2  SW  369. 

80.  Weaver  v.  Southern  R.  Co.,  9 
Ga.  A.  34,  70  SB  222. 

81.  Castlglione  v.  Auatro- Ameri- 
cana SS.  Co..  87  MEso.  288,  14»  NYR 
898 

83.  Mouton  v.  Louisville,  etc.,  R. 
Co.,  128  Ala.  637,  29^  602  (where  It 
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64.  Harrison  v.  Hlxson,  4  Blackf. 

(Ind.)  226. 

65.  Peck  V.  Dlnsmore,  4  Port. 
(Ala.)  212. 

60.  Texas  Cent.  R.  Co.  v.  Fowler. 
(Tex.  Civ.  A.)  102  SW  732. 

67.  St.  Louis,  etc..  R.  Co.  v.  Wat- 
kins.  45  Tex.  Ctv.  A.  321.  100  SW  162. 

68.  Amea  v.  First  Dlv.  St.  Paul, 
etc..  R.  Co..  12  Minn.  412. 

69.  Louisville,  etc..  R.  Co.  v. 
Moorer.  (Ala.)  70  S  277;  Tallaasee 
Falls  Mfg.  Co.  V.  Western  R,  Co.,  117 
Ala.  520,  23  S  139.  67  AmSR  179. 

70.  Louisville,  etc.,  R.  Co.  V. 
Moorer,  (Ala.)  70  S  277. 

71.  Illinois  Cent.,  etc..  R.  Co.  v. 
Doughty.  10  Ga.  A.  817.  73  SE  641; 
Harrison  v.  Hlxson,  4  Blackf.  (Ind.) 
226:  Chicago,  etc.,  R.  Co.  v.  Johnston, 
58  Nebr.  236,  78  NW  499. 

7a.  Harnett  v,  Westcott.  66  N.  Y. 
Super.  218.  3  NTS  7. 

73.  St.  Louis,  etc.,  R.  Co.  v.  Bur- 
row. 89  Ark.  178,  116  SW  198. 

74.  St.  Louts,  etc..  R.  Co.  v.  Bur- 
row. 89  Ark.  178,  116  SW  198. 

75.  Vaughan  v.  Raleigh,  etc..  R. 
Co..  63  N.  C.  11. 

78.   Bottun  V.  Charleston,  etc.,  B. 
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it  was  not  shown  that  the  agent  of  the  carrier  or  the 
shipper  knew  that  a  special  rate  would  be  or  was 
given,  in  consideration  of  a  waiver  by  the  shipper 
of  liability  by  the  carrier  for  loss  or  damage  by 
fire,  it  was  not  error  to  refuse  to  permit  a  clerk 
in  the  general  freight  department  to  testify  that 
the  carrier  had  in  force  two  rates,  one  by  which 
less  was  charged,  in  consideration  of  such  a  waiver, 
than  where  there  was  no  such  waiver."*  So  where 
a  contract  limiting  liability  is  extorted  from  the 
shipper  by  refusal  to  ship  except  on  these  terms,  he 
may  show  the  falsity  of  recitals  in  the  contract  that 
opportunity  was  given  him  to  ship  on  more  favor- 
able terms,  and  that  he  elected  to  accept  the  restric- 
tive contract  on  a  lower  rate."  Where  a  carrier's 
liability  for  goods  destroyed  before  their  delivery 
to  the  consignee  was  tried  on  the  single  issue  of 
defendant's  negligence,  and  was  so  submitted  to 
the  jury,  the  exclusion  of  an  allied  contract  offered 
by  defendant,  whereby  its  liability  was  limited, 
was  held  not  to  be  error,  since  a  carrier  cannot  limit 
its  liability  for  negligence.^'  In  jurisdictions 
where  express  assent  by  the  shipper  to  exemptions 
inserted  in  a  contract  of  shipment  must  be  shown 
by  the  carrier,"*  the  fact  that  the  consignor  had 
on  prior  occasions  signed  similar  contracts  of  ship- 
ment is  competent  as  tending  to  show  knowledge 
of  the  restrictive  conditions  contained  in  the  partic- 
ular  contract  in  suit."  The  nondelivery  of  a  bill 
of  lading  until  several  days  after  receipt  of  the 
goods  by  the  carrier  is  admissible  to  prove  nonas- 
sent  by  the  shipper  to  the  restrictive  provisions  con- 
tained in  the  bill  of  lading.""  It  is  competent  for 
the  shipper  and  his  witnesses  to  testify  that  they 
had  never  read  the  bill  of  lading;  that  they  did  not 
know  at  the  time  of  receiving  it  what  provisions 
were  contained  therein;  that  they  did  not  have  any 
talk  with  any  agent  of  the  carrier  concerning  the 
terms  and  conditions  of  the  bill  of  lading,  and  that 
their  attention  had  never,  up  to  the  time  of  the  loss 
Bued  for,  been  called  to  the  conditions  and  limita- 
tions contained  in  such  bill  of  lading."" 

591]  f.  Notice  of  Claim  for  Damages  or 
WaiTer  Thereof.  To  show  notice  of  claim  for  dam- 
ages, letters  by  the  shipper  to  the  claim  agent 
itemizing  the  loss  are  the  best  evidence  that  notice 
was  given  and  are  admissible  and,  in  an  action 
against  an  initial  carrier  for  damages  to  a  shipment, 
s  letter  written  to  a  connecting  carrier's  claim 
fl^nt  is  admissible  to  show  that  notice  of  the  claim 
required  by  the  shipping  contract  was  given  to  the 
claim  agent."^  But  plaintiff's  testimony  that  he  pre- 
pared a  written  notice  as  required  by  the  contract 
of  shipment,  and  left  it  with  his  commission  Arm 
at  destination  of  the  goods,  and  that  they  after- 
ward wrote  him  that  they  had  filed  it  with  defend- 


ant, is  incompetent.*^  Evidence  of  a  conversation 
between  the  shippers  and  the  claim  agent,  when 
they  were  making  an  effort  to  adjust  the  loss  is  ad- 
missible to  show  waiver  of  the  notice  of  loss;" 
but  evidence  of  acts  and  declarations  of  the  car- 
riers  after  the  time  prescribed  for  making  the  claim, 
which  evidence  did  not  show  a  previous  intention 
to  waive  notice,  is  not  admissible  to  prove  a  waiver 
thereof.**  Correspondence  between  the  parties 
tending  to  show  a  waiver  of  a  stipulation  limiting^ 
the  time  to  sue  is  admissible." 

[$  592]  g.  Negligence — (1)  In  OeneraL  In  an 
action  for  loss  of,  or  injury  to,  goods  evidence  as 
to  the  condition  of  the  car  in  which  the  goods  were 
shipped  is  admissible  on  the  question  of  defendant 's 
negligence."  If  the  injury  complained  of  was 
caused  by  the  method  of  driving  employed  by  the 
carrier's  servant  it  is  competent  to  show  that  at 
the  time  of  the  injury  the  driver  was  drunk."  In 
an  action  for  loss  of  goods  caused  by  a  collision, 
evidence  may  be  introduced  as  to  contrivances  em- 
ployed by  other  carriers  to  prevent  similar  acci- 
dents and  to  show  that  such  contrivances  were  not 
in  use  by  defendant.""  On  the  issue  as  to  the  negli- 
gence of  a  railroad  company  in  failing  to  employ  a 
snffieient  number  of  watchmen  to  guard  against  fire 
goods  piled  on  its  wharf,  evidence  as  to  the  exis- 
tence, at  the  time,  of  labor  disturbances  relating  to 
men  employed  on  ships  loading  at  such  wharf  was 
competent.*^  If  the  question  of  defendant's  negli- 
gence in  failing  to  control  a  fire  which  started  in 
its  yards  is  raised,  evidence  as  to  the  facilities 
provided  by  the  city  for  extinguishing  such  fires  is 
properly  admitted;^  but  testimony  of  a  witness  that 
everything  was  done  whiih  could  be  done  to  save 
goods  shipped  from  being  burned,  being  a  mere  mat- 
ter of  opinion,  is  not  admissible.'  And  where  goods 
in  transit,  while  lying  in  the  carrier's  fre^ht  house, 
were  destroyed  by  fire,  evidence  as  to  the  custom  of 
other  railroad  companies  to  keep  oil  and  to  fill  and 
light  their  lamps  in  their  freight  rooms  is  inadmis- 
sible.* Evidence  that  the  shipper  of  a  convict  car 
destroyed  by  fire  while  on  defendant 's  flat  car  gave 
directions  to  his  servant  to  look  after  the  fire  in  a 
stove  which  was  in  the  car  is  not  admissible.*  If 
the  injuries  are  alleged  to  have  been  caused  by 
neglect  to  properly  ice  cars,  evidence  that  other  ears 
shipped  in  the  same  way  'just  before  and  just  after 
the  injured  shipment  arrived  in  good  condition  is 
irrelevant  and  inadmissible."  Wliere  a  claim  for 
damages  for  loss  of  goods  shipped  is  not  predicated 
on  want  of  skill  or  caution  on  the  part  of  the  con- 
ductor of  the  train  on  which  the  goods  were  shipped, 
evidenced  to  show  his  caution  and  skill  is  not  ad- 
missible." Where  goods  are  lost  from  the  earner's 
depot  after  ■transportation,  proof  that  other  freight 


was  said  tbat  the  conalKnor  was  nec- 
essarily the  agent  of  thp  consignee 
for  the  shipment  and  could  bind  him 
by  a  contract  limitlnR  liability  with- 
out express  authority). 

88.  Mcintosh  v.  Orepon  R..  etc., 
Co..  17  Ida.  100.  100  P  66. 

84.  St.  Louis,  etc..  R.  Co.  T.  Wells, 
81  Ark.  469.  99  SW  &34. 

85.  Louisville,  etc.,  R.  Co.  V. 
Plummer.  35  SW  1113,  18  KyL  228. 

86.  See  supra  fS  ISO,  S77. 

87.  Wabash,  etc.,  R.  Co.  v.  Ja;;- 
rerman.  115  III.  407,  4  NK  641;  Chi- 
cago, etc.,  R.  Co.  V.  Igo.  130  III.  A. 
178;  Cleveland,  etc.,  R.  Co.  v.  Shoot. 
130  III.  A.  139. 

88.  Coats  V.  Chicago,  etc.,  R.  Co., 
134  III.  A.  217. 

88.  Illinois  Match  Co.  v.  ChlcaRO, 
etc.,  R.  Co.,  1S3  III.  A.  668  [rev  on 


other  grounds  250  111.  396,  95  NE 
4921. 

90.  Berry  v.  Chicago,  etc.,  R.  Co., 
24  S.  D.  611.  124  NW  S59. 

91.  Galveston,  etc.,  R.  Co.  v.  Itulo, 
(Tex.  Civ.  A.)  172  SW  1123. 

93.  Chicago,  etc..  R.  Co.  v.  Con- 
way. 34  Okl.  356.  125  P  1110. 

S3.  Jones  V.  Qulncy.  etc.,  R.  Co., 
117  Mo.  A.  628,  94  SW  736. 

94.  Hamilton  v.  Wastcott.  80  Mo. 
A.  597. 

95.  Naumen  v.  Great  Northern  R. 
Co..  131  Minn.  217.  154  NW  1076. 

96.  Georgia  Soutbern,  etc..  R.  Co. 
V.  Barfleld.  1  Ga.  A.  208.  58  SE.^36. 

97.  Kates  Transfer,  etc.,  Co.  v. 
Klassen.  6  Ala.  A.  301.  59  S  366. 

98.  Boscowitz  V.  Adams  Express 
Co..  93  111.  523.  34  AmR  191. 

99.  Texas,  etc.,  R.  Co.  v.  Coutou- 


rle,  135  Fed.  465,  68  CCA  177. 

1.  Peerless  Mfg.  Co.  v.  New  York, 
etc.,  R.  Co.,  73  N.  H.  328.  SI  A  611. 

8.  Montgomery,  etc  R-  Co.  v.  Ed- 
monds, 41  Ala.  667. 

3.  Texas,  etc.,  R.  Co.  v.  Payne,  IS 
Tex.  Civ.  A.  68.  88  SW  366. 

4.  Coweta  County  v.  Central  of 
Georgia  R.  Co.,  4  Ga.  A.  94.  60  SB 
1018. 

[a]  BeMon  for  rnle^Tt  does  not 
matter  what  directions  the  shipper 
gave,  the  question  belnir  whether 
they  were  followed.  Coweta  County 
V.  Central  of  Georgia  R.  Co..  4  Ga, 
A.  94,  60  SE  1018. 

6.  Ft.  Worth,  etc..  R-  Co.  v.  Har- 
lan, (Tex.  Civ.  A.)  62  SW  971. 

6.  Montgomery,  etc.,  R.  Co.  v.  Kd- 
monds,  41  Ala.  667. 
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of  the  same  kind  was  always  cared  for  by  it  in  the 
same  manner,  and  that  none  had  ever  been  lost  is 
immaterial.^  In  an  action  for  damage  to  merchan- 
dise after  it  had  been  unloaded  from  the  cars,  and 
after  the  consignee  had  been  notified  that  it  was 
exposed  and  could  not  be  stored,  evidence  for  de- 
fendants that  tlie  consignee  was  usually  notified,  on 
the  arrival  of  merchandise  for  hini,  that  it  could  not 
be  stored  and  must  be  immediately  removed  is  ad- 
missible, as  bearing  both  on  defendant's  negligence 
and  on  the  reasonableness  of  a  delay  on  the  part  of 
the  consignee  in  removing  the  goods.^  In  an  action 
against  a  railroad  for  loss  of  household  goods  by 
flood,  evidence  for  plaintiff,  that  according  to  the 
history  of  the  stream,  the  flood  in  question  was  not 
imprecedented  was  admissible.^  In  an  action 
against  a  carrier  for  damages  to  a  shipment  while  en 
route  to  the  buyer,  it  is  error  to  exclude  evidence 
that,  on  being  returned  to  the  point  of  shipment 
after  the  buyer's  refusal  to  accept  it,  it  was  in 
the  same  condition  as  when  first  shipped.'" 

[$  593]  (2)  Live  Stock  Oases.  In  an  action  for 
loss  of,  or  injury  to,  animals  during  transportation, 
any  evidence  is  admissible  which  tends  to  show  that 
the  loss  or  injury  was  caused  by  the  n^ligence  of 
the  carrier  or  its  servants.^'  The  general  course  of 
business  of  defendant  in  shipping  cattle  received 
from  another  road  may  be  shown  as  applying  on 
the  question  of  its  negligence."  If  the  allied  cause 
of  the  injury  was  failure  to  bed  ears,  evidence  that 
it  was  usual  and  customary  for  railroad  companies 
to  bed  cars  in  which  cattle  were  shipped  is  compe- 
tent.*' Where  injury  is  caused  by  violently  bring- 
ing together  uncoupled  cars  in  which  the  animals 
were  loaded,  it  may  be  shown  that  a  brakeman  on 
the  train  on  which  the  injury  occurred  was  unfit  for 
service.'*  In  an  action  for  damages  to  a  mule  dur- 
ing shipment,  testimony  that  the  plank  in  the  side 
of  the  car  where  %he  mule's  foot  was  caught  in  a 
crack  was  split  off,  and  that  the  break  was  an  old 
one,  was  competent.*^  To  refute  negligence  in  the 
care  of  animals  injured  in  transit,  the  carrier  may 
show  by  persons  qualified  to  testify  that  the  car 
stall  was  put  up  in  the  customary  manner  of  erect- 
ing stalls  for  the  shipment  of  animals,  and  that  it 
was  reasonably  safe.*"  In  an  action  for  the  death 
of  animals  smothered  in  an  ordinary  express  ear, 
evidence  that  after  complaint  was  made  by  the  ship- 
per the  carrier  began  to  use  another  kind  of  a  car 
for  like  shipments  is  not  admissible.^'  If  the  inju- 
ries are  alleged  to  have  been  caused  by  failure  to 
feed  and  water,  the  admission  of  evidence  that  the 
stock  was  injured  by  drinking  too  much  water  at 
a  certain  station  was  proper,  there  being  other  evi- 
dence that  this  was  caused  by  a  failure  to  properly 


7.  Lane  v.  Boston,  etc,  R.  Co.,  112 
IS&ss.  46S. 

B.  Stowe  V.  New  York,  etc.,  R.  Co., 
113  Mass.  621. 

9.  International,  etc.,  R.  Co.  v- 
Penney,  (Tex.  Civ.  A.)  178  BW  970. 

10.  Harris  v.  Great  Northern  R. 
Co..  124  Minn.  357.  145  NW  115. 

11.  Gulf.  etc..  R.  Co.  v.  Irvine. 
(Tex.  Civ.  A.}  73  SW  540. 

12.  Hendrlck  v.  Boston,  etc.,  R. 
Co..  174  Mass.  44,  4S  KB  835. 

13.  Chicago,  etc.,  R.  Co.  v.  Clem- 
ents, 6S  Tex.  Civ.  A.  143,  llBSW6e4. 

[a]  Bedding'  of  oan  for  other 
ili^mnitaif— The  fact  that  a  ship- 
ment of  cattle.  In  cars  bedded  by  the 
shipper,  arrived  In  good  condition 
may  not  be  proved  to  show  that  the 
death  of  cattle,  in  another  shipment 
of  the  same  characrter,  loaded  In  about 
the  same  manner.  In  about  the  same 
kind  of  cars,  and  made  at  the  same 
[10  C.J.-25] 


time,  for  about  the  same  distance, 
but  over  another  route,  was  caused 
by  negligence  of  the  carrier  In  bed- 
ding the  cars.  Houston,  etc.,  R.  Co. 
v.  Wilson,  (Tex.  Civ.  A.)  50  SW  156. 

14.  Qalve.ston.  etc..  R.  Co.  v.  John- 
son. (Tex.)  19  SW  867. 

15.  Smith  V.  Atlantic  Coast  Line 
R.  Co.,  163  N.  C.  143.  79  SE  433. 

10.  Southern  Express  Co.  v.  Fox. 
131  Ky.  257,  115  SW  184,  117  SW 
270,  133  AmSR  241. 

17.  Wells  V.  Mitchell,  (Tex.  Civ. 
A.)  139  SW  926. 

18.  Gulf.  etc..  R.  Co.  v.  Dunn. 
(Tex.  Civ.  A.)  78  SW  1080. 

19.  International,  etc..  R.  Co.  v. 
McCullough.  (Tex.  Civ.  A.)  118  SW 
558;  Galveston,  etc.,  R.  Co.  v.  Hen- 
nlng.  (Tex.  Civ.  A.)  39  SW  302  [aff 
90  Tex.  65S.  40  SW  392]. 

20.  Council  V.  St.  Louis,  etc.,  R. 
Co.,  123  Mo.  A.  432,  100  SW  67. 


feed  and  water  before  arrival  at  that  station.^^  If 
the  loss  or  injury  was  due  to  infection,  proof  of  a 
custom  as  to  disinfection  of  cars  is  admissible."* 
And  where  the  injuries  result  from  infection  it  may 
be  shown  by  those  in  a  position  to  observe  the  phy- 
sical surroundings  that  the  car  containing  plaintiff 's 
stock  could  have  been  moved  to  and  from  the  point 
of  destination  without  being  first  switched  into  the 
infected  district;^  also  in  such  an  action,  evidence 
that  subsequent  to  the  transportation  the  animals 
affected  communicated  the  disease  to  other  animals 
is  admissible."  In  actions  for  loss  of,  or  injury  to, 
cattle  in  transportation,  testimony  as  to  the  death 
of  cattle  several  days  after  leaving  the  ears  is  com- 
petent, although  perhaps  not  entitled  to  much 
weight.*^  Negligence  in  transportation  of  stock  can- 
not be  shown  by  evidence  of  another  shipment  made 
at  about  the  same  time,  having  made  the  trip  safely, 
where  it  is  not  shown  that  the  two  shipments  were 
made  under  the  same  conditions."  To  rebut  the 
presumption  of  negligence  in  transporting  animals, 
the  carrier  may  show  that  other  animals  on  the 
same  train  and  in  another  car  reached  their  desti- 
nation without  injury."  So,  in  an  action  for  inju- 
ries to  a  shipment  of  live  stock  in  several  cars,  evi- 
dence of  the  condition  of  animals  in  a  car  as  to  which 
no  notice  of  damage  was  filed  is  admissible  to  show 
the  condftion  of  animals  in  other  cars,  all  animals 
being  commingled  at  destination.^  And,  in  an  ac- 
tion for  injuries  to  a  shipment  of  hogs,  the  carrier 
defending  on  the  ground  that  the  shipper  was 
negligent  in  bedding  the  car,  evidence  that  twenty 
other  cars  of  hogs  were  carried  in  the  same  train 
differently  bedded  were  subjected  to  the  same  treat- 
ment, and  were  uninjured  is  admissible."  If  the 
injuries  charged  are  due  to  the  escape  of  the  ani- 
mals before  loading  because  of  defects  in  the  car- 
rier's pens,  evidence  of  due  care  in  transportation  is 
irrelevant  and  inadmissible.^^  In  an  action  for  the 
loss  of  an  animal  which  escaped  after  completion 
of  the  transportation,  evidence  which  would  tend  to 
show  that  the  escape  was  not  due  to  the  inherent 
viciousness  of  the  animal  is  competent.^  Where 
an  animal  dies  after  completion  of  the  transporta- 
tion, it  is  competent  to  show  negligence  on  the  part 
of  the  carrier  to  prove  that  it  had  agreed  to  notify 
the  consignee  of  the  arrival  of  the  animal,  which 
it  failed  to  do,  and  that  by  reason  of  such  default 
the  animal  dicd.^  To  show  due  care  on  his  part, 
the  shipper  may  testify  that  he  did  not  know  that 
a  permit  to  unload  cattle  in  the  state  of  destination 
was  necessary.®'*  To  show  negligence  on  the  part 
of  the  shipper,  evidence  is  competent  that  the  stock 
was  not  in  fit  condition  to  stand  transportation  by 
rail  at  the  time  of  the  year  when  shipment  was 

R. 


ai.    Council  v.  St.  Loula.  etc., 
Co.,  123  Mo.  A.  432,  100  SW  57. 

sa.  Gulf,  etc..  R.  Co.  v.  Irvine, 
(Tex.  Civ.  A.)  73  SW  540. 

33.  International,  etc.,  R.  Co.  v. 
Boykln.  99  Tex.  259.  89  SW  639;  Mis- 
souri Pac.  R.  Co.  V.  Smith.  84  Tex. 
348,  19  SW  509:  Texas,  etc.,  R.  Co. 
v.  Good.  (Tex.  Civ.  A.)  151  SW  617. 

24.  Slnsabaugh  v.  Cleveland,  etc., 
R.  Co..  149  III.  A.  642. 

36.  Texas,  etc.,  R.  Co.  v.  McMIllen, 
(Tex.  Civ.  A.)  1S3  SW  773. 

se.  Heliman  v.  Chicago,  etc.,  R. 
Co..  167  Iowa  313,  149  NW  436. 

27.  Louisville,  etc..  R.  Co,  v. 
Thompson.  144  Ky.  765.  139  SW  939. 

28.  Beake  v.  U.  S.  Express  Co.. 
172  Mich.  451,  138  NW  196. 

29.  Paclflc  Rxpress  R.  Co.  V.  I«oth- 
rup.  20  Tex.  Civ.  A.  339.  49  SW  898. 

30.  Hendrlck  v.  Boston,  etc.,  R. 
Co.,  170  Mass.  44,  48  NB  835. 


Digitized  by 


Google 


386   [IOC.  J.] 


CABBIEES 


[§§  593-595 


maAe,  and  that  the  effect  of  the  cold  would  cause 
the  cattle  to  become  numb  and  He  down,  and  then 
be  unable  to  get  up.'*  In  an  action  for  damages  to 
a  ahipment  of  cattle,  where  it  appeared  that  dur- 
ing transportation  some  of  tbe  cows  calved  pre- 
matordy,  evidraee  as  to  whether  rough  handlii^ 
and  jolting  during  transit  would  cause  such  calving, 
in  view  of  evidence  upon  which  the  jury  might  find 
rough  handling  and  jolting,  is  admissible  to  prove 
a  cause  for  calving."  Evidence  of  the  customary 
time  and  meUiod  of  assembling  stoek  for  shipment 
is  admissible  on  the  issue  whether  defendant  car- 
rier had  so  equipped  its  yard  that  animals  await- 
ing shipment  could  receive  proper  eare  during  a 
reasonable  time  prior  to  loading.''  Where  carriers 
claimed  that  damages  to  a  shipment  of  cattle  were 
due  to  plaintiff's  negligence  in  unloiu^ing  and  dip- 
ping them  under  quarantine  regulations,  evidence 
that  the  same  treatment  was  accorded  other  cattle 
which  were  not  injured  is  properly  excluded,  in  the 
absence  of  a  showing  that  they  were  in  the  same 
physical  condition."*  Tbe  character  and  extent  of 
the  injuries  to  live  stock  are  properly  to  be  consid- 
ered by  the  jury  in  deciding  whether  those  in  ehai^ 
of  the  train  had  been  guilty  of  n^ligenee." 

[%  591]  b.  NondeliTery  by  Carrier.  In  an  ac- 
tion for  failure  to  deliver  the  goods,  the  fact  that 
plaintiff  after  the  time  when  the  goods  sUbuld  have 
been  delivered  made  inquiries  for  them  of  the  car- 
rier is  admissible  to  show  the  loss  of  the  goods." 
Evidence  that  the  consignees  had  never  received  the 
goods  is  admissible  to  show  that  they  had  never 
bew  delivered  at  the  station  ai;  j^rovided  for  by  the 
contract  of  shipment."^  But  evidence  as  to  losses 
of  other  freight  by  other  persons  is  not  admisuble." 
Where  the  issue  was  whether  a  carrin  had  delivered 
to  the  consignee  all  of  the  goods  which  it  had  re- 
ceived from  the  cona^pior,  it  was  erroneous  to  reject 
evidence  that  the  car  was  sealed  at  the  loading 
point  and  ranained  sealed  until  delivery  of  the 
goods  to  the  consignee.'"  A  shipper  suing  the  car- 
rier as  for  loss  of  goods  shipp^  niay,  on  the  car- 
rier's showing  an  offer  to  deliver,  show  the  conduct 


81.  Southern  Pac.  Co.  v.  Amett, 
111  Fed.  849.  60  CCA  17. 

33.  QreenlnK  v.  Chloago,  etc.,  R. 
Co..  (Mo.  A.)  183  SW  im. 

33.  Zakrzewski  v.  Qreat  Northern 
R.  Co.,  131  Minn.  176.  164  NW  »66. 

34.  Good  V.  Texas,  etc.,  R.  Co., 
<Tex.  Civ.  A.)  166  SW  670. 

86.  Louisville,  etc.,  R.  Co.  v.  Lock- 
man.  9  Ky.  Op.  817. 

86.  InKledew  v.  Northern  R.  Co., 
7  Gray  (Mass.)  86. 

37.  Alabama  Midland  R.  Co.  v. 
Thompson,  134  Ala.  232,  32  S  672. 

38.  Ragsdale  v.  Southern  R.  Co., 
69  S.  C.  429.  48  SE  466.  And  see 
Central  R.  Co.  v.  Brunson,  63  Ga.  604 
(recognizing  the  rule) ;  Shelden  v. 
RobinMn,  7  N.  R  157,  26  AmD  726 
(holding  that,  In  an  action  for  non- 
delivery of  a  package  of  money  In- 
trusted to  carrier  for  shipment,  evi- 
dence that  third  persona  had  admitted 
that  another  package  of  money  was 
stolen  from  tpe  carrier  on  the  same 
day  is  not  competent  to  prove  a 
loss). 

35.  Missouri,  etc.,  R.  Co.  v.  Simon- 
son.  64  Kan.  802.  68  P  663,  91  AmSR 
248,  67  LRA  766. 

40.  Givens  v.  Seaboard  Air  Line 
R.  Co.,  102  S.  C.  1,  86  SE  24. 

41.  See  Infra  S  606. 

43.  Harris  v.  Panama  R.  Co..  68 
N.  Y.  660:  Gulf,  etc.,  R.  Co.  V.  Jack- 
son, 99  Tex.  343,  89  SW  968;  PaciHc 
Express  Co.  v.  Lothrop,  20  Tex.  Civ. 
A.  889.  49  SW  898. 

43.  Marsh  v.  Union  Pac.  R.  Co.,  9 
Fed.  873.  3  McCrary  236;  South,  etc.. 


R.  Co.  V.  Wood.  66  Ala.  167,  41  AmR 
749;  Gulf,  etCu  R.  Co.  v.  Clark,  2 
Tex.  A.  Civ.  Cas.  J  612.  See  alao 
Missouri  Pac..  R.  Co.  v.  Gernan,  84 
Tex.  141,  19  SW  461. 

44.  Central  R.,  etc.,  Co.  v.  Skellle, 
86  Oa,  686,  12  SB  1017;  Slnon  v. 
Cleveland,  etc..  R.  Co.,  14  Mich.  489. 
90  AmD  262. 

[a]  Thua,  the  market  price  of  cer- 
tain fruit  at  a  particular  time  In 
New  York  city  may  be  proved  by 
the  testimony  of  a  snipper  who  liv^s 
at  a  distance,  and  whose  only  source 
of  knowledge  is  market  quotations 
and  remittances  received  by  him. 
Such  testimony  Is  not  objectionable 
as  being  hearsay.  Central  R..  etc., 
Co.  v.  Skellle,  86  Ga.  686.  12  SE  1017. 

[b1  The  onrmt  newspapers,  giv- 
ing the  general  state  of  the  markets, 
are  admissible  In  evidence  and  are 
more  worthy  of  credit  than  private 
memoranda.  Slsson  v.  Cleveland,  etc., 
R.  Co.,  14  Mich.  489,  90  AmD  252 
and  note. 

46.  Planters'  Cotton  Oil  Co.  v. 
Texas,  etc.,  R.  Co.,  (La.)  71  S  366; 
Alabama,  etc.,  R.  Co.  v,  Searles.  71 
Miss.  744.  16  S  256. 

[a]  Price  at  whlob  grain  lold. — 
In  an  action  by  a  shipper  for  dam- 
age to  his  grain  in  course  of  trans- 

Sortation,  a  person  engaged  as  a 
ealer  in  grain  of  the  character  ship- 
ped, who  was  advised  of  the  current 
market  reports,  and  had  made  actual 
sales  of  such  grain,  was  competent 
to  testify  as  to  the  value  of  the 
Kood.s  in  question  at  destination.  Ala- 


of  the  carrier  estopping  it  to  contend  that  the  goods 
were  not  lost  but  only  delayed,  as  for  instance  a 
statement  by  the  carrier  that  they  were  lost  and 
could  not  be  foimd,  relying  on  which  plaintiff 
bought  new  goods." 

[$  595]  i.  Damages — (1)  Where  Ooods  Have 
Harlcet  Value  at  Destination — (a)  In  General. 
The  general  rule  is  that  the  market  value  of  goods 
shipped  at  the  place  of  destination  is  the  criterion 
of  value  by  which  the  amount  of  damages  for  loss 
of,  or  injury  to,  the  goods  is  to  be  determined.*^ 
To  establish  that  the  goods  had  a  market  value  at 
the  place  of  destination,  it  ia  necessary  to  show 
that  goods  of  like  quality  had  been  bought  and  sold 
at  that  place  dnrii^  the  season  in  sufficient  quantity 
and  often  enough  to  show  a  market  value.^'  The 
market  value  of  the  goods  may  be  shown  by  the 
testimony  of  the  8hipp>er  who,  although  he  may  be 
plaintiff,  may  testify  as  to  the  character,  quantity, 
and  value  of  the  property  lost.*^  The  market  quo- 
tations in  centers  of  trade  may  be  shown  as  proof 
of  the  price  at  which  such  property  was  sellii^  on 
a  particular  day.^  '  So  also  the  testimony  of  mar- 
ket experts  may  be  iatroduced.*"  But  plaintiff  can- 
not prove  the  statements  of  his  broker  as  to  the  con- 
dition of  the  market,"  such  evidence  being  purely 
hearsay."  In  an  action  for  loss  of,  or  injury  to, 
live  stock  in  transit,  evidence  as  to  the  value  of  the 
animals  at  destination,  and  as  to  what  would  have 
been  their  value  had  they  arrived  in  the  condition 
in  which  they  were  loaded  at  the  starting  point, 
was  admissible  to  establish  plaintiff's  dam&iges,** 
although  there  was  no  evidence  to  show  what  their 
condition  at  destination  would  have  been  had  they 
been  transported  with  ordinary  care,  since  the  proof 
of  injury  raised  a  prima  facie  presumption  of  the 
carrier's  liability  in  damagefl."  On  the  ofJier  hand, 
to  establish  the  market  value  of  goods  lost  or  in- 
jured, evidence  of  the  mai^et  value  of  the  goods  at 
a  place  other  than  their  destination  is  not  admis- 
sible,^ nor  is  evidence  of  what  plaintiff  paid  for 
the  goods  admissible.'^  In  an  action  for  injury  to 
goods,  any  evidence  which  would  tend  to  fix  the 

bama.  etc..  R.  Co.  v.  SearlM,  71  MiM. 
744.  16  8  266. 

46.  VoorheM  v.  Chlcaao,  etc,  R. 
Co.,  71  Iowa  7SB.  SO  NWS»,  60  AmR 
881. 

47.  Voorhaes  v.  Chicago,  etc..  R. 
Co.,  71  Iowa  736,  80  NW  29.  60  AmR 
828. 

4B,  St.  LoulB.  etc,  R.  Co,  v.  I^er 
Grain  Co.,  120  Ark.  119.  179  SW  189; 
Ralston  v.  Union  Pac.  R.  Co.,  OS 
Nebr.  199.  147  NW  478;  Oulf,  otCj. 
R.  Co.  V.  King,  (Tex.  Civ,  A.)  174  SW 
960. 

48.  Kansas  City,  etc.,  R.  Co.  v. 
Cave,  (Tex.  Civ.  A.)  174  SW  872. 

60.  Hendrlck  v.  Boston,  etc.,  R, 
Co.,  170  Mass.  44,  48  NB  835;  Mis- 
souri, etc.,  R.  Co.  V.  Dilworth,  95  Tex. 
327.  67  SW  88;  Houston,  etc.,  R.  <"o. 
V.  Roberts,  60  Tex.  Civ.  A.  146,  126 
SW  890;  Texas,  etc..  R.  Co.  v.  Ste- 
phens. (Tex.  Civ.  A.)  86  SW  938; 
Terry  v.  Gulf,  etc..  R.  Co.,  14  Tex. 
Civ.  A.  461.  37  SW  234. 

[a]  Tims,  in  an  action  against  a 
railroad  company  for  injuries  to 
stock  while  in  transit  over  defend- 
ant's road,  the  measure  of  damages 
was  the  market  value  of  the  stock 
at  the  point  of  destination,  and  evi- 
dence of  what  the  stock  sold  for  at 
a  different  time  and  place  was  Inad- 
missible. International,  etc.,  R.  Co. 
v.  Young.  (Tex.  Civ.  A.)  72  SW  68. 

61.  Hendrlck  v.  Boston,  etc.,  R. 
Co.,  130  Mass.  44.  48  NB  836:  Chi- 
cago., etc..  R.  Co.  v.  Rogers,  61  Tex. 
Civ.  A.  603.  129  SW  1166:  Texas 
etc..  R.  Co.  V.  Newaome,  44  Tex.  Civ. 


For  lattr  omm.  AwalosaMiita  and  OhanffM  In  the  law  aee  cumulatlva  Annotations,  same  titla,  paffa  and  note  number. 
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amount  whieh  they  would  have  broue^t  if  they  had 
reached  their  destination  ia  good  condition  is  ad- 
missible." So,  in  an  action  for  injury  to  cattle 
by  dipping  in  crude  oil,  general  evidence  as  to  the 
tendency  of  such  action  to  injure  stock  is  admis- 
sible,  as  tending  to  show  the  amount  of  damage.'^' 
Andf  if  the  goods  have  been  shipped  in  fraud  of 
the  rerenne  laws,  without  payment  of  the  tax  due 
thereon,  the  amonnt  of  tax  whieh  should  have  been 
paid  may  be  taken  into  aecoont  in  determining  the 
value  of  the  goods." 

596]  (b)  Shoving  What  Oooda  Sold  for. 
To  show  the  market  value  of  goods  lost,  evidence 
as  to  what  was  received  from  the  sale  of  the  remain- 
ing goods  of  the  same  shipment  at  place  of  destina- 
tion at  time  of  delivery  is  admissible;'^  and  in  an 
action  for  the  value  of  goods  injured  by  delay  in 
shipment,  where  the  only  evidence  of  value  was  the 
price  at  which  they  were  sold,  this,  in  the  absence 
of  evidence  to  the  contrary,  is  sufficient  to  establish 
their  market  value.**  To  show  the  amount  of  dif- 
ferraiee  between  the  value  of  the  goods  in  a  sound 
condition  and  as  injured,  it  may  be  shown  what  the 
goods  brought  when  sold."^  In  as  much  as  the  value 
is  to  be  estimated  as  of  the  time  of  delivery,  evi- 
dence as  to  ^Hhat  the  goods  sold  for  at  some  time 


later  than  the  delivery  is  inadmissible.^  So,  in  an 
action  for  damages  to  cattle,  where  they  were  fed 
for  three  or  four  months  after  the  injury  and  then 
were  sold,  testimony  as  to  whether  the  owner  re- 
ceived the  full  market  value  should  be  excluded, 
because  tending  to  canv  the  inquiry  into  collateral 
and  speculative  issues;™  and  such  evidence  is  not 
admissible  as  tending  to  lessen  the  damages  because 
not  furnishing  a  correct  basis  for  determining  the 
injury." 

[$  597]  (2)  Where  Ooods  Have  No  Market 
V^ue  at  Destination.  In  an  action  for  loss  or  in- 
jury to  goods  shipped,'  it  is  competent  to  show  that 
there  was  no  market  for  the  goods  at  the  place  of 
destination.'^  And,  where  the  goods  lost  or  in- 
jured are  without  market  value,  or  have  no  mai^et 
value  at  the  place  of  shipment,  evidence  is  admis- 
sible to  show  their  actual  or  intrinsic  value."*  So 
also,  where  it  is  doubtful  whether  the  jury  would 
find  that  the  goods  had  a  market  value  at  the  place 
of  destination,  evidence  as  to  the  intrinsic  or  actual 
value  of  the  goods  is  admissible."  For  the  purpose 
of  showing  actual  value,  any  faets  are  admissible 
which  will  enable  the  jury  intelligently  to  arrive  at 
a  fair  valuation  of  the  goods."*  Thus,  evidence  may 
be  admitted  to  show  the  cost  of  the  goods,"  ^eir 


A.  B13,  98  8W  U9;  Mlasourl,  etc..  R. 
Co.  v.  Garrett  (Tex.  Civ.  AJ  96  SW 
SS;  Texas,  etc.,  R.  Co.  Dlshman. 
41  Tex.  Civ.  A.  250,  91  SW  828; 
Texaa,  etc.,  R.  Co.  v.  Barber,  (Tex. 
Civ.  A.)  JO  SW  600. 

80.  Pennsylvania  R.  Co.  v.  Orem 
Fruit,  etc,  Co..  Ill  Md.  73  A  671; 
Gulf,  etc..  R.  Co.  V.  Mathews,  SS  Tex. 
Civ.  A.  285.  76  SW  607. 

[a]  niuk  a  broker  who  handled 
plaintiff's  shipment  at  the  point  of 
aestination  may  testify  as  to  what 
efforts  he  made  to  sell  the  goods  in 
their  damaged  state,  and  that  he  ob- 
tained the  best  price  possible  for 
them.  San  Antonio,  etc,  R.  Co.  v. 
Bracht.  <Tex.  Civ.  A.)  172  SW  1116. 

[b]  n*  original  aceouit  of  hOm 
a*  dMtbiatlen  of  a  car  of  tomatoes 
Is  admissible,  in  an  action  against  a 
carrier  for  Injury  to  the  tomatoes 
from  failue  to  -  re-Ice  the  car  at 
points  on  the  route  as  agreed,  to 
show  the  amount  realized.  Pennsyl- 
vania R.  Co.  V,  Orem  Fruit,  etc.  Co., 
Ill  Md.  356,  7S  A  571. 

S3.  Missouri,  etc.,  R.  Co.  v.  Cau- 
ble.  (Tex.  Civ.  A.)  174  SW  880. 

G4.  Toledo,  etc.,  R.  Co.  v.  Kichler, 
48  111.  438. 

88.  Field  V.  St.  Louis,  etc.,  R.  Co.. 
152  111.  502. 

86.  Yasoo,  etc.,  R.  Co.  v.  Peeplea, 
106  Miss.  604.  64  S  262. 

67.  The  Queen,  78  Fed.  155  [aff 
94  Fed.  180  (rev  on  other  grounds 
180  U.  S.  4ft,  21  set  278,  iS  L.  ed. 
419)];  MaRdebUFK  Gen.  Ins,  Co.  v. 
Paulson,  29  Fed,  630:  Strousa  v.  Wa- 
bash, etc.,  R.  Co.,  17  Fed.  209;  The 
Columbus,  6  F.  Cas.  Ko.  3,041,  3,042, 
Abb.  Adm.  37,  97;  Foster  v.  The  Brit- 
ish Oak.  9  F.  Cas.  No.  4.966;  Pendall 
V.  Rench.  19  F.  Cas.  No.  10,917.  4 
McLean  259;  Little  Rock,  etc.,  R.  Co. 
V.  Miller  Coat  Co.,  66  Ark.  645,  61 
SW  1054;  Cassllay  v.  Young,  4  B. 
Mon.  (Ky.)  265.  29  AmD  506. 

ra3  Xa  Mulauuia  (1)  It  has  been 
held  that  the  amount  of  damage 
must  be  proved  by  showing  what 
the  damaged  goods  sold  for  at  public 
auction.  Smith  v.  The  W.  H.  Wall, 
16  La.  Ann.  724;  Elkin  v.  New  York, 
etc.,  SS.  Co..  14  La.  Ann.  647;  Hen- 
derson V.  The  Maid  of  Orleans,  12 
La.  Ann.  352.  (2)  However,  It  is 
pointed  ont  In  a  later  decision  that 
there  Is  not  and  never  has  been  In 
Louisiana  any  general  law  that  dam- 
age to  goods  In  transit  shall  be  de- 
termined by  sale  at  public  auction. 
The  few  cases  apparently  bo  holding, 
it  Is  said,  were  based  on  special 
legislation  no  longer  In  force  and 
applicable  onlr  to  the  port  of  New 


Orleans.  In  oases  not  covered  br 
such  special  legislation  the  oourt  has 
followed  the.  common-law  rule,  that 
the  ascertainment  of  loss  or  damage 
to  freight  In  transit  "is  a  matter 
resting  upon -the  ordinary  rules  of 
evidence."  Planters'  Cotton  OH  Co. 
V.  Texas,  etc,  R  Co.,  71  S  366  [foil 
Rathbone  v.  Neal,  4  La.  Ann.  663, 
60  AmD  579].  (3)  Other  dedalons 
In  line  with  this  view  are  Blkln  v. 
New  York,  etc.,  SS.  Co.,  supra  (hold- 
ing that  where  the  goods  as  dam- 
aged are  unsalable,  the  owner  Is 
under  no  obligation  to  send  them  to 
an  auction  to  ne  sold  as  a  prerequi- 
site to  recovery  of  his  damages); 
Oreenwood  v.  Cooper,  10  La.  Ann. 
796  (holding  that  the  failure  to  make 
a  public  sale  will  not  preclude  the 
owner  from  recovering  the  actual 
amount  of  damage  as  otherwise 
established). 

88.  Wabash  R.  Co.  v.  Campbell, 
219  111.  312,  76  NS  846.  3  LRANS 
1092;  Hendrlck  v.  Boston,  etc.,  R. 
Co..  107  Mass.  44,  48  NB  836;  Inter- 
national, etc,  R.  Co.  V.  Young,  (Tex. 
CIV.  A.)_72  SW  68. 

[a]  nina*  where  plaintiff  in  an 
action  for  injuries  to  norsea  In  ship- 
ment was  obliged  to  keep  the  horses 
a  month  after  arrival  at  their  desti- 
nation on  account  of  their  damaged 
condition,  evidence  as  to  what  they 
sold  for  after  he  prepared  them  for 
market  was  Immaterial  and  its  ad- 
mission properly  refused.  Cleveland, 
etc,  R  Co.  V.  Fatten.  208  111.  376, 
67  NB  804. 

89.  Missouri,  etc.  R  Co.  v.  Mul- 
key,  (Tex.  Civ.  A.)  169  SW  111. 

60.  Missouri,  etc.,  R.  Co:  v.  Mul- 
key,  (Tex.  Civ.  A.)  159  SW  111. 

61.  Missouri,  etc.,  R.  Co.  v.  Was- 
son,  59  Tex.  .Civ.  A.  239,  126  SW  664 
(there  were  no  stockyards  except  the 
railroad  pen,  and  no  bams  where  cat- 
tle were  sold,  and  no  commission 
merchants). 

ea.  Ala. — Southern  Express  Co.  v. 
Owens.  146  Ala.  412.  41  S  7S2,  119 
AmSH  41,  8  LRANS  369.  9  AnnC^as 
1143. 

Ark. — St.  Louis,  etc.,  R.  Co.  v.  Kll- 
berry,  83  Ark.  87,  102  SW  894. 

Fla. — Jacksonville,  etc.,  R.  Co.  v. 
Peninsula  Land,  etc.,  Mfg.  Co.,  27 
Fla.  1.  167.  9  S  661.  17  LRA  33,  65. 

Iowa. — Clements  v.  Burlington, 
etc.  R.  Co..  74  Iowa  442,  38  NW  144. 

Mo. — Ross  V.  Chicago,  etc.,  R.  Co., 
119  Mo.  A.  290.  95  SW  977:  Lachner 
V.  Adams  Express  Co^_72  Mo.  A.  13. 

N.  Y. — Marquis  v.  Wood,  29  Mlsc 
590,  61  NYS  261;  Richmond  V.  Bron- 
■on,  6  Den.  65. 


S.  C.~Crawford  v.  Southern  R,  Co.. 
66  B.  C.  118,  84  8E  80. 

Tenn. — Loalavllle,  etc,  R.  Co.  v. 
Hason,  11  Lea  116;  Cole  v.  Rankin, 
(Crh.  A.)  4S  8W  72. 

Tex. — Missouri  Pac  R.  Co.  v.  Sher- 
wood, 84  Tex.  126,  19  SW  455,  17 
LRA  643;  Galveston,  etc.,  R.  Co.  v, 
Crippen,  (Civ,  A.)  147  SW  861:  Chi- 
cago, etc.  R  Co.  V.  Calvert,  41  Tex. 
Civ.  A.  286,  II  SW  825;  Benedict  v. 
Chicago,  etc..  R.  Co.,  (Civ.  A.)  91  SW 
811:  Pacific  Bxpress  Co.  v.  Lothrop, 
20  Tex.  Civ.  A.  339,  49  SW  898;  New 
York,  etc.,  SS.  Co.  v.  Weiss,  (Civ.  A.) 
47  SW  674;  Missouri,  etc,  R.  Co.  V. 
Chlttlm.  (Civ.  A.)  40  SW  83:  Hous- 
ton, etc.  R.  Co.  v.  Williams,  (civ.  A.) 
31  SW  666:  Galveston  Wharf  Co.  v. 
McYoung,  2  Tex.  A.  Civ.  Cas.  I  648: 
Galveston,  etc.  R.  Co.  v.  Davis,  1 
Tex.  A.  Civ.  Cas.  |  147. 

[a]  Maansoxlpt  of  textbook^In  an 
action  against  a  carrier  for  the  loss 
of  a  manuscript  constituting  a  school 
textbook,  dealing  with  a  subject  on 
which  there  was  no  textbook,  it  was 
proper  to  permit  plaintiff  to  testify 
as  to  the  time  spent  In  the  prepar- 
ation of  the  manuscript  and  what  he 
considered  It  worth.  Southern  Ex- 
press Co.  V.  Owens,  146  Ala.  412,  41 
8  752,  119  AmSR  41.  8  LRANS  869 
and  note,  9  AnnCas  1143  and  note. 

83.  Gulf  Coast,  etc.,  R.  Co.  v. 
Jackson,  99  Tex.  343,  89  SW  968; 
Texas,  etc.,  R.  Co.  v.  McMllIen,  (Tex. 
Civ.  A.)  183  SW  773;  Chicago,  etc. 
R.  Co.  v.  Rogers.  61  Tex.  Civ.  A.  603. 
129  SW  1166. 

"The  plaintiff  could  not  be  ex- 
pected. In  anticipation  that  the  Jury 
would  not  80  dnd,  to  forego  proving 
her  actual  value  and  to  rest  his  case 
alone  upon  the  hypothesis  that  he 
had  sumclently  shown  her  market 
value,  so  as  to  require  the  Jury  to  so 
And.  But.  the  Issue  being  doubtful, 
he  had  the  right  to  relieve  himself 
of  the  consequence  of  the  uncertainty 
by  proving  her  Intrinsic  or  actual 
value."  (Talveston,  etc..  R.  Co.  v. 
Powers.  64  Tex.  Civ.  A.  168,  172.  117 
SW  469. 

94.  See  cases  infra  note  65  et 
seq. 

68.  Jacksonville,  etc.,  R,  Co.  v. 
Peninsular  Land,  etc,  Mfg.  Co.,  27 
Fla.  1,  157,  9  8  661.  17  LRA  33.  66; 
Galveston,  etc.,  R.  Co.  v.  Patterson, 
(Tex.  Civ.  A.)  173  SW  273  [clt  Mc- 
Cul  lough  Hardware  Co.  v.  Burdett, 
(Tex.  Civ.  A.)  142  SW  612;  Missouri, 
etc..  R.  Co.  v.  Garrett,  (Tex.  Civ.  A.) 
96  SW  63;  Texas,  etc,  R.  Co.  v.  Dish- 
man.  41  Tex.  Civ.  A.  260,  SI  SW  818]; 
Gulf,  etc.,  R.  Co.  V.  Anson,  (Tex.  Civ. 
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valne  at  the  point  of  ahii^ment''  or  at  other  mar- 
kets," the  price  for  vhioh  other  goods  of  the 
same  kind  were  previously  sold  by  plaintiff  a 
short  time  before  the  loss  or  the  injury  complained 
of,^  the  price  at  which  plaintifE  had  contracted 
to  sell  the  goods  at  the  point  of  destination," 
the  cost  of  transportation,  the  cost  of  making 
repairs,"  the  manner  in  which  the  goods  have  been 
nsed,'^  and  the  general  condition  and  quality  of 
the  goods  and  the  percentage  of  their  depreciation 
from  damage,  use,  age,  decay,  or  otherwise.  Where, 
however,  there  is  no  evidence  of  market  value  either 
in  the  injured  condition  of  cattle  when  delivered 
or  in  the  condition  in  which  they  should  have 
arrived,  evidence  that  the  cattle  were  worth  a  cer- 
tain sum  less  per  head  than  they  would  have  been 
worth  had  they  been  transported  without  negligence 
is  inadmissible."  It  has  been  held  that  the  value 
of  a  portion  of  the  goods  may  be  estimated  with 
reference  to  the  value  of  the  remaining  goods  or  to 
the  total  value  of  the  whole.'^  So  where  animals, 
such  as  race  horses,  have  no  market  value  at  the 
place  of  destination,  evidence  of  the  condition, 
temper,  disposition,  and  character  of  the  liorses 
when  received  by  the  carrier,  and  of  the  efEcct  of 
these  traits  on  their  value,  and  that  the  injuries 
received  would  affect  their  racing  qualities  and 
value  is  competent  in  determining  the  actual  value 
of  the  horses,^"  as  is  also  evidence  of  the  number  of 


A.)  82  SW  786;  Wells  v.  Wllllama, 
(Tex.  Civ.  A.)  71  SW  ZU:  Pacific 
Express  Co.  v.  Lothrop,  20  Tex.  Civ. 
A.  239,  49  SW  898;  Galveston  Wharf 
Co.  V.  McToung.  2  Tex.  A.  Civ.  Cas. 
9  642. 

[a]  Thus,  where,  in  an  action 
against  a  carrier  for  damages  sus- 
tained in  transit  to  soods  which  have 
no  market  value,  the  only  evidence 
of  value  Is  the  price  at  which  plain- 
tiff had  sold  similar  articles.  It  la  not 
error  to  Instruct  the  Jury  to  look  to 
the  original  cost  of  the  articles  In- 
jured In  estimating  ^alntlff's  dam- 
age. Houston,  etc..  K.  Co.  v.  Ney, 
(Tex.  Civ.  A.)  68  SW  48. 

[b]  AmoTut  paid  fxL  oUiw  oitles  for 
samie  class  of  gooAa^ln  an  action 
by  the  consignee  against  the  carrier 
for  failure  to  deliver  goods  shipped, 
where  there  was  evidence  that  the 
goods  had  no  market  value  at  the 
place  of  delivery,  it  was  proper  to 
admit  evidence  of  the  amount  paid 
for  them  In  other  cities,  where  It 
was  also  shown  that  the  prices  paid 
were  those  charged  by  dealers  In 
such  goods,  and  that  the  goods  were 
reasonably  worth  the  same  amount 
at  the  place  of  delivery.  New  York 
SS.  Co.  v.  Weiss,  (Tex.  Civ.  A.)  4T 
SW  674. 

[c]  Bvldene*  »■  to  the  cost  of  the 
goo&B  is  not  oonotiislTe,  but  may  be 

considered  by  the  jury  in  determin- 
ing their  true  value.  Pacific  GxprcRs 
Co.  v.  Lothrop,  20  Tex.  Civ,  A.  339, 
49  SW  898. 

[d]  Where  the  aviaence  fails  to 
prove  the  market  Talna  of  ths  irooOs 
at  Oestliiatioii  with  reasonahle  o«r- 
taiaty,  evidence  of  the  cost  of  the 
goods  Is  admissible.  Gulf  Coast, 
etc.,  R  Co.  V.  Jackson,  99  Tex.  343. 
89  SW  968;  Chicago,  etc..  R.  Co.  v. 
Hogers,  61  Tex.  Civ.  A.  603,  129  SW 
1155. 

66.  Echols  V.  Louisville,  etc.,  H. 
Co..  90  Ala.  366.  7  S  656;  South,  etc.. 
H.  Co.  V.  Wood.  72  Ala.  451;  Mar- 
shall Medicine  Co.  v.  Chicago,  etc.. 
R.  Co..  126  Mo.  A.  456,  104  SW  478; 
Ross  V.  Chicago,  etc..  R.  Co.,  119  Mo. 
A.  290,  95  SW  977;  Lachner  v.  Adams 
Express  Co.,  73  Mo.  A.  13;  Richmond 
V.  Bronson.  6  Den.  (N.  Y.)  65.  See 
al.so  Rome  R.  Co.  v.  Sloan.  39  Ga.  636 
(where  It  was  held  that,  "while  the 
measure  of  damages.  Is  the  value  of 
the  cotton  at  the  point  of  destina- 
tion, the  defendant  has  no  cause  of 


complaint  that  the  proof  Is  confined 
to  the  value  of  the  cotton  at  the 

fiolnt  of  shipment,  or  the  place  where 
t  was  burnt  on  the  line  of  the  road; 
aa  goods  are  presumed  to  be  worth 
as  much  or  more,  at  the  place  of 
destination,  than  at  the  point  of  ship* 
ment,  till  that  presumption  is  re- 
butted by  proof). 

[a]  tUiutratloa^Where  goods 
were  lost  at  the  point  of  shipment, 
evidence  of  their  value  at  that  point 
Is  admissible  to  show  their  value  at 
the  point  of  destination.  Ek:iholB  v. 
Irfiulsvtlle.  etc..  R.  Co.,  90  Ala.  366, 
7  S  66S. 

67.  St.  Louis,  etc.,  R.  Co.  v.  KU- 
berry.  83  Ark.  87,  102  SW  894;  Pa^ 
clflc  Express  Co.  v.  Lothrop,  20  Tex. 
Civ.  A.  S39,  49  SW  898;  Houston,  etc., 
K.  Co.  V.  Williams,  <Tex.  Civ.  A.) 
31  SW  556;  Gulf,  etc,  R.  Co.  v.  Dun- 
man,  (Tex.  Civ.  A.)  16  SW  421. 

[a]  Thiu,  (1)  on  the  question  of 
market  value  of  goods  lost  at  place 
of  shipment,  value  In  the  market  of 
a  neighboring  state  connected  with 
the  place  of  destination  by  railroad 
is  admissible.  Louisville,  etc.,  R.  Co. 
V.  Mason,  11  Lea  (Tenn.)  116.  (2> 
Where,  in  a  suit  against  a  railway 
company  for  killing  a  Hereford  bull 
Injured  by  Its  train,  it  is  shown  that 
there  is  no  market  for  such  an  ani- 
mal In  the  county  where  killed,  his 
market  value  In  counties  where  there 
Is  a  market  for  such  animals  may 
be  shown.  Gulf,  etc.,  R.  Co.  v.  Dun- 
man.  (Tek.  Civ.  A.)  16  SW  421.  (3) 
In  an  action  against  a  carrier  for 
damages  to  cattle  of  fine  registered 
breeds,  which  the  plfLintlfF  had 
bought  in  Ohio  and  shipped  to  South 
Dakota,  and  thence  to  Arkansas,  evi- 
dence of  the  market  value  In  Ohio, 
South  Dakota,  and  West  Virginia  was 
competent,  in  the  absence  or  evidence 
of  a  nearer  market  for  cattle  of  that 
class.  St.  Louis  Southwestern  R.  Co. 
V.  Kilberry,  83  Ark.  87,  102  SW  894. 

88.  Cole  V.  Rankin,  (Tenn.  Ch.  A.) 
42  SW  72. 

69.  Clements  v.  Burlington,  etc., 
R.  Co..  74  Iowa  442,  38  NW  144 
(fruit  trees). 

70.  Galveston,  etc..  R.  Co.  v.  Crlp- 
pen.  (Tex.  Civ.  A.)  147  SW  861;  Pa- 
cific Express  Co.  v.  Lothrop.  20  Tex. 
Civ.  A.  339,  49  SW  898. 

71.  Chicago,  etc.,  R.  Co.  v.  Calvert, 
41  Tex.  Civ.  A.  236,  91  SW  825  (hold- 
ing that,  in  an  action  against  a  rail- 


raees  the  horses  have  irtm,  and  of  the  elasa  ot 
horses  raced  with,"  On  the  other  hand,  where,  in 
an  action  against  a  carrier  for  injury  to  colts 
while  in  transit,  the  shipper  shows  as  his  dam^es 
the  difference  in  the  value  of  the  colts  before  and 
after  the  injury,  by  estimating  their  v^ue  at  the 
point  of  shipment  and  what  they  brought  at  the 
point  of  destination  at  a  sale,  the  carrier  is  entitled 
to  show  that  the  sale  at  the  point  of  destination 
was  a  failure,  and  that  the  price  offered  for  oolts 
there  was  not  a  fair  test  of  their  value." 

[$  598]  (3)  Where  Value  Fixed  by  Contract. 
Where  the  shipping  contract  limits  the  value  of  live 
stock  shipped  to  a  designated  amount  for  each, 
the  shipper,  in  an  action  for  injuries  to  the  stock, 
is  not  thereby  precluded  from  showing  that  the 
actual  value  of  the  stock  injured  exceeded  the 
designated  sum,  not  for  the  purpose  of  allowing  a 
greater  recovery  per  head,  but  to  enable  the  jury 
to  estimate  the  damage  done  to  each  animal  within 
the  limits  specified. Where  the  shipping  contract 
provides  that  in  case  of  loss  of,  or  damage  to,  the 
goods  the  amount  of  loss  or  damage  shall  be  com- 
puted at  the  value  of  the  goods  at  the  place  of  ship- 
ment, evidence  as  to  the  value  of  the  goods  at  the 
place  of  destination  is  properly  excluded.^  The 
classification  of  the  interstate  commerce  commission 
based  on  a  valuation  clause  in  a  bill  of  lading  for 
a  stock  shipment  is  inadmissible  in  an  action  for 

road  for  damages  done  to  a  thresher, 
and  for  the  consequent  loss  of  profita 
resulting  from  time  lost  In  havlnar 
the  thresher  repaired,  where  It  did 
not  distinctly  appear  that  the 
thresher  had  a  market  value  at  desti- 
nation, evidence  an  to  the  cost  of 
repairing  the  thresher  was  properly 
admitted). 

72.  Jacksonville,  etc.,  R,  Co.  v. 
Peninsula  Land,  etc.,  Mfg.  Co.,  27 
Fla.  1,  157.  9  S  661,  17  LRA  33,  66. 

73.  Jacksonville,  etc..  R.  Co,  v. 
Peninsula  Land,  etc.,  Mfg.  Co.,  27 
Fla.  1,  157,  9  S  661,  17  LRA  33,  65. 

74.  Ft.  Worth,  etc..  R.  Co.  v. 
Shank,  (Tex.  Civ.  A.)  167  SW  1093. 

76,  Marquis  v.  Wood,  29  Misc. 
590,  61  NYS  251;  Crawford  v.  South- 
ern R.  Co.,  56  S.  C.  186.  34  SE  80: 
Missouri  Pac.  R.  "Co.  v.  Sherwood. 
84  Tex.  125.  19  SW  465,  17  LRA  643. 

76.  Cincinnati,  etc..  R.  Co.  v.  Lo- 
gan, 96  SW  910,  29  KyL  1123. 

77.  Galveston,  etc.,  R.  Co.  v.  Crip- 
pen.  (Tex.  Civ.  A.)  147  SW  361. 

78.  Cincinnati,  etc.,  R.  Co.  v.  Lo- 
gan. 96  SW  9!0,  29  KyL  1128. 

79.  Winslow  v,  Atlantic  Coast 
Line  R.  Co.,  79  S.  C.  344.  60  SE  709. 
And  see  Washington  Horse  Exch.  v. 
Louisville,  etc.,  R.  Co..  171  N.  C.  65. 
87  SE  941  (holding  that,  where  a  bill 
of  lading  for  an  interstate  shipment 
declared  that  recovery  for  live  stock 
should  be  limited  to  one  hundred 
dollars  per  head,  the  true  value  of 
the  animals  at  the  point  of  diipment 
should  be  ascertained  to  determine 
the  damage,  the  provision  merely  lim- 
iting liability).  Comriare  supra  |17S 
for  effect  of  Acta  of  191B  and  181« 
aimendlng  the  Interstate  0>mmerce 
Act. 

80.  Caples  V.  Louisville,  etc.,  R- 
Co..  17  Mo.  A.  14;  Wegener  v.  Chi- 


cago, etc..  R.  Co.,  162  wis.  322,  166 
NW  201. 

[a]  Thus,  where  poultry  was  ship- 
ped subject  to  a  bill  of  lading  pro.- 
vidin^  that  damages  should  be  com- 
puted on  the  basis  of  the  value  of 
the  property  at  the  place  and  time 
of  shipment,  etc..  the  measure  of 
damages  for  loss  of  part  and  damage 
to  the  balance  of  the  shipment  was 
the  market  value  at  the  place  of 
shipment,  plus  freight,  drayage,  and 
commlsatons.  Wegener  v,  ChicaKO, 
etc.,  R.  Co.,  162  Wis.  S22,  15«  NW 
201. 
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damages  to  stock  where  there  was  not  in  evidence 
a  bill  of  lading  containii^  a  valuation  clause.^ 

[%  599 j  (4)  Claim  for  Damages.  In  an  action 
against  a  carrier  for  injuir  to  goods,  plaintiff's 
claim  for  damages  filed  before  suit  is  brought  is 
admissible  to  show  that  at  that  time  he  claimed  a 
less  amount  of  damages  than  that  stated  in  the 
petition"  or  testified  to  by  him  as  a  witness.^ 
Such  evidence  is  not  objectionable  as  being  ui 
offer  of  compromise.^ 

[4  600]  3.  Weight  and  Snffldency.*'  The  rules 
applicable  to  weight  and  snfflciency  in  civil  actions 
generally*"  obtain  in  actions  against  carriers  for 
loss  of,  or  injury  to,  goods  transported and  these 
rules  have  been  applied  to  evidence  offered  to 


show 


plaintiff's  right  to 
is  a  common  carrier,^  a 


defendant 

BO 


81.  Smith  V.  Atlantic  Coast  Line 
R.  Co..  183  N.  C.  143.  79  SB  4S3. 
Compare  supra  S  173  for  efCect  of 
Acts  of  19iS  and  1916  amending  the 
Interstate  Oommerce  Act. 

82.  Missouri,  etc.,  R.  Co.  v.  Clay- 
ton. (Tex.  Civ.  A.)  84  SW  1069. 

83.  Ft.  Worth,  etc..  R.  Co.  v.  Lock, 
30  Tei.  Civ.  A.  426,  70  SW  456. 

8«.  Ft.  Worth,  etc.,  R.  Co.  v.  Lock. 
30  Tex.  Civ.  A.  426,  70  SW  456. 

86.  Wel^t  aad  snfllalmor  of  svt- 
dsnc*  In  actlotiB  for  loi*  ofi  or  liv- 
Jnry  to,  roods  alilpMd  tty  watw  see 
Shipplns  {36  Cyc  272]. 

ae.    See  Evidence  [17  Cyc  753  et 

87.  See  cases  Infra  notes  S8-18. 

88.  [a]  Snflolsnt  to  show  plaln- 
turs  nffht  to  m*. — Louisville,  etc., 
R.  Co.  V.  Brltton.  145  Ala.  654.  89  S 
685;  Stacy  v.  OrcBon  Short  Line  R. 
Co.,  184  111.  A.  30;  Harrison  v.  HIx- 
son,  4  Blackf.  ( Ind. )  226;  Farmers' 
El.  Co.  V.  Great  Northern  R.  Co.,  131 
Minn.  162,  154  NW  9S4;  Stadhecker 
V.  Combs.  43  S.  C.  L.  193;  Tradewell 
V.  Chicago,  etc.,  R.  Co..  150  Wis.  259. 
136  NW  794. 

f  b]  Insnficlaat  to  show  tliat  plain- 
tiff WM  not  entitled  to  «na. — Fast  v. 
Canton,  etc.,  R.  Co.,  77  Miss,  498,  27 
S  525;  Deaver-Jeter  Co.  v.  Southern 
R.  Co.,  91  S.  C.  503,  74  SE  1071.  Ann 
Casl914A  230. 

89.  [a }  Bvldnio*  stdBolMit. — 
Southern  Express  Co.  v.  Ashford,  126 
Ala.  691,  28  S  732;  McCluer  v.  Man- 
chester, etc..  R.  Co.,  13  Gray  (Mass.) 
124.  74  AtnD  624;  Haslam  v.  Adams 
Express  Co..  19  N.  Y.  Super.  235. 

90.  [a]  Bvidsnos  Insnfflolent^— 
Peck  V.  Dlnsmore.  4  Fort.  (Ala.)  812; 
Braunstein  v.  New  York  Cent.,  etc.. 
R.  Co.,  149  NTS  909;  Kats  v.  Veir, 
115  NYS  113. 

91.  [a1  Evidsno*  stilllotont^ — Cen- 
tral of  OeorfTla  R.  Co.  v.  Henderson, 
152  Ala.  203.  44  S  542;  Morrison  Grain 
Co.  v.  Mtssourl  Pac.  R.  Co.,  182  Mo. 
A.  339,  170  SW  404;  Milne  v.  Chicago, 
etc..  R.  Co.,  155  Mo.  A.  465,  135  SW 
85;  Fasy  v.  International  Nav.  Co.. 
77  App.  Dlv.  469,  79  NYS  1103  [aff 
177  N.  Y.  591  mem,  TO  NE  1098  mem]; 
Glazier  V.  Old  Dominion  SS.  Co.,  63 
Misc.  290,  103  NYS  112;  Creager  V. 
McGowan,  104  NYS  416;  Stadhecker 
V.  Combs,  43  S.  C.  L.  193;  Gulf,  etc., 
R.  Co.  V.  Cage.  (Tex.  Civ.  A.)  174 
SW  855;  New  York,  etc..  SS.  Co.  v. 
Weiss.  (Tex.  Civ.  A.)  47  SW  674; 
Rex  v.  Canadian  Pac.  R.  Co.,  (Alta.) 
5  DomLR  178,  21  WestLR  709. 

[b]  BTld«no«  inanttciant. — The  Wil- 
lie D.  Sandhoval,  92  Fed.  286;  Gulf. 
Coast  Transp.  Co.  v.  Howell,  70  Fla. 
544.  70  S  567;  Adams  Express  Co.  v. 
Tucker,  161  Ky.  741,  171  SW  428; 
Katz  V.  Weir.  115  NYS  113:  James 
Autler  Co.  V.  Rankin,  112  NYS  1085: 
Missouri,  etc.,  R.  Co.  v.  Beard,  34 
Tex.  Civ.  A.  188,  78  SW  253. 

93.  [  a  ]  BvldMioa  BU&clent. — 
Powers  V.  Chicago,  etc.,  R.  Co..  130 
Iowa  615,  105  NW  345;  Presaley  Co. 
T.  Illinois  Cent.  R.  Co..  117  Minn.  399, 
136  NW  11;  Hall  v.  Morrison,  20  Tex. 
179;  L.  Strueblng  Co.  v.  Merchants' 
Despatch  Transp.  Co..  142  Wis.  667, 
128  NW  21. 

ts.  [a]  SvUmu*  anttelaat^— Colo- 
rado, etc.,  R.  Co.  V.  Brenlman,  22 
Colo.  A.  1,   185  P  8B6;  Lengsfleld 


V.  Jones.  11  La.  Ann.  624;  Morrison 
Grain  Co.  v.  Missouri  Pac.  R.  Co.. 
182  Mo.  A.  339.  170  SW  404;  Milne 
v.  Chicago,  etc.,  R.  Co.,  155  Mo.  A. 
465,  135  SW  85;  Gulf,  etc,  R.  Co.  v. 
Cage,  (Tex.  Civ.  A.)  174  SW  855. 

94.  [a]  BTldenoa  stilBolant. — Gib- 
son V.  Inman  Packet  Co..  Ill  Ark. 
521,  164  SW  280,  AnnCasl916A  1043; 
Louisville,  etc..  R.  Co.  v.  O'Brien, 
108  Ky.  403.  182  SW  227;  Lund  v. 
Great  Northern  R.  Co.,  126  Minn.  259, 
148  NW  112;  Watson  v.  Union  Pac. 
R.  Co..  (Mo.  A.)  178  SW  871;  Con- 
nelly V.  Illinois  Cent.  R.  Co..  183  Mo. 
A.  408,  166  SW  1077;  McHaney  v.  St. 
Louis,  etc.,  R.  Co.,  149  Mo.  A.  369, 
129  SW  1065. 

[b]  Xlvldano*  likanlBclentw — Lewer 
V.  Minneapolis,  etc.,  R.  Co.,  132  Minn, 
173,  156  NW  6;  Thyll  v.  New. York, 
etc.,  R.  Co..  92  App,  Div,  518.  87 
NYS  345  [mod  84  NYS  176]. 

96.  [a]  BTidanos  lasoiBclMit. — St. 
Louis,  etc,  R.  Co.  v.  M^sgrove,  153 
Ala.  274,  4fi  S  229;  Baer  v.  new  York 
Cent.,  etc.,  R.  Co.,  S3  Uisc.  SS,  144 
NYS  682. 

96.  [aj-  arUnuM  ndBeUnb— Penn- 
sylvania Co.  V.  Cobei^  6t  111.  A.  318; 
Cardwell  v.  Union  Pac.  R.  Cq^  90 
Kan.  707,  186  P  244;  Horl«y  v.  East- 
ern Express  Co.,  116  Mass.  97;  Har- 
old V.  U.  S.  Elxpress  Co.,  98  Nebr.  217, 
152  NW  898.  And  see  Morria  v.  Min- 
neapolis, etc,  R.  Co.,  2S  N.  D.  186, 
141  NW  204. 

[b]  Bvldanee  lnaiiiaoiant.^^ooper 
V.  Georgia  Pac  R.  Co.,  92  Ala.  329, 
9  S  159,  25  AmSR  69;  Atlantic  Coast 
Line  R.  Co.  v.  Collins,  13  Ga.  A.  759. 
79  SE  946;  Alabama,  etc..  R.  Co.  v. 
r.oforth,  (Miss,)  14  S  457;  Barton  v. 
Fuller's  Express  Co.,  109  NYS  727; 
Freeman  v.  Winkler.  103  NYS  215; 
Zlegler  v.  Freeman.  31  Oh.  Clr.  Ct. 
342 

97.  [a]    Evidence  anlllotant, — (1) 

Carter  v.  Pennsylvania  R.  Co.,  120 
Fed.  663.  67  CCA  125;  Jonesboro,  etc., 
R.  Co.  V.  Dunavant.  117  Ark.  451,  174 
RW  1187;  St.  Louis,  etc.,  R.  Co.  v. 
Tllby,  117  Ark.  163,  174  SW  1167; 
Lamb  v.  McHan,  17  Ga.  A.  6,  86  SE 
262:  Lake  Erie,  etc..  R.  Co.  v.  Seeley. 
43  Ind.  A.  70,  86  NB  1002;  Cincin- 
nati, etc,  R.  Co.  V.  Greening.  100 
SW  825,  30  KyL  1180;  Hill  Mfg.  Co. 
v.  Providence,  etc..  SS.  Co.,  126  Mass. 
292;  Robinson  v.  Great  Northern  R. 
Co..  123  Minn.  496.  144  NW  220; 
Fockens  v.  United  States  Express 
Co..  99  Minn.  404,  109  NW  834;  Beede 
v.  Wisconsin  Cent.  R.  Co.,  90  Minn. 
3«,  95  NW  454,  101  AmSR  890;  Otis 
Co.  V.  Missouri  Pac.  R.  Co.,  112  Mo. 
622.  20  SW  676;  Ball  v.  Wabash,  etc., 
R.  Co.,  83  Mo.  574;  Read  v.  St.  Louis, 
etc..  R.  Co..  60  Mo.  199;  Blair  Horse, 
etc.,  Co.  V.  St-  JoHeph,  etc.,  R.  Co., 
(Mo.  A.)  180  SW  412;  Botts  V.  St. 
Louts,  etc..  R.  Co.,  191  Mo.  A.  676, 
177  SW  746;  Cunningham  v.  Wa- 
bash R.  Co..  167  Mo.  A.  273,  149  SW 
1151;  Key  es- Marshall  Bros.  Livery 
Co.  V.  St.  Louis,  etc.,  B.  Co..  105 
Mo.  A.  556,  80  SW  53;  Heck  v.  Mis- 
souri Pac.  R.  Co.,  51  Mo.  A.  532; 
Chicago,  etc..  R.  Co.  v.  Slattery,  76 
Nebr.  721.  107  NW  1045,  124  AmSR 
825;  Wabash  R.  Co.  v.  Sharpe.  76 
Nabr.  424,  107  NW  758,  124  AmSR 
888;  CblCBKO.  etc.,  R.  Co.  V.  WU- 


sue,  thftt 
contract  of  cami^;e)' 
delivery  of  the  goods  to  the  carrier,"^  deliveiy 
of  the  goods  to  the  carrier  in  good  condition," 
acceptance  of  the  goods  by  the  carrier  for 
transportation,**  injury  to  the  goods  while  in  the 
carrier's  possession,"  injniy  to  the  goods  before 
delivery  at  destination,*^  loss  of  the  goods,"  n^li- 
gence  on  the  part  of  the  carrier,"  absence  of  n^li- 
gence  on  the  part  of  the  carrier,^  negligence  on  the 
part  of  the  shipper,"*  absence  of  negl^nce  on  the 
part  of  the  ^ipper,^  willful  misconduct  on  the  part 
of  the  earria*/  that  the  shipper  had  assumed  the 
care  of  the  live  stook  during  shipment,"  what  was 
the  proximate  cause  of  the  injury,*  that  the  injury 

Hams,  61  Nebr.  608,  85  NW  832,  55 
LRA  289 :  RIeser  v.  Metropolitan 
Express  Co..  45  Misc.  632,  91  NYS 
170;  Louisville,  etc,  R.  Co.  v.  Smith, 
123  Tenn.  678,  134  SW  866;  Gulf, 
etc.,  R.  Co.  V.  Johnson.  92  Tex. 
591.  50  SW  563;  International,  etc, 
R.  Co.  v.  Penney,  (Tex.  Civ.  A.)  178 
SW  970;  Kansas  City,  etc.,  R.  Co.  v. 
Cave.  (Tex.  Civ.  A.)  174  SW  872; 
San  Antonio,  etc..  R.  Co.  v.  Chittim, 
(Tex.  Civ.  A.)  135  SW  747;  Phila- 
delphia Fire  Assoc  v.  Loeb,  25  Tex. 
Civ.  A.  24.  59  SW  617;  Texas,  etc., 
R.  Co.  v.  Talley.  2  Tex.  A.  Civ.  Cas. 
!  765:  Chicago,  etc.,  11.  Co.  v.  Morris, 
16  Wyo.  308,  S3  P  664.  (2)  Evidence 
that  a  car  left  the  track  while  in 
transit,  and  turned  over,  causing  in- 
jury to  the  shipment,  made  out  a 
prima  facie  case  of  negligence.  Mis- 
souri, etc.,  R.  Co.  V.  French,  (Okl.) 
152"t>  591.  (3)  Where,  owlnp  to  11m- 
itattons  of  liability,  negligence  must 
be  shown,  such  negligence  may  be 
established  by  circumstantial  evi- 
dence. Botts  V.  St.  Louis,  etc.,  R. 
Co.,  supra. 

[bj  EvlOanca  InanlBnlent. — Mears 
V.  New  York,  etc.,  R.  Co.,  75  Conn. 
171,  62  A  610,  96  AmSR.  192.  56  LRA 
884;  Gulf  Coast  Transp.  Co.  v,  How- 
ell, 67  Fta.  508,  65  S  661;  Heyen  v. 
Cleveland,  etc,  R.  Co.,  184  111.  A. 
322;  Missouri  Pac.  R.  Co.  v.  Houston. 
10  Kan.  A.  356,  69  P  688;  Pemberton 
Co.  V.  New  York  CenL  R.  Co.,  104 
Mass.  144;  Illlnoia  Cent,  R.  Co.  v. 
James,  101  Miss.  791,  68  S  648;  Ya- 
zoo, etc.,  R.  Co.  V.  Cox,  (MlsB.)  40  S 
547;  Lamar  Mfg.  Co.  v.  St.  Louis, 
etc,  R.  Co.,  117  Mo.  A.  463,  93  SW 
861;  Wilson  v.  Delaware,  etc.,  R.  Co., 
119  App.  Dlv.  675,  104  NYS  29S; 
Rowan  v.  Wells,  80  App.  Dlv.  81,  80 
NYS  226;  Dobson  v.  Central  R.  Co., 
SS  Misc.  682,  78  NYS  82;  Jones  V. 
Atlantic  Coast  Line  R.  Co.,  148  N.  C. 
44S,  62  SB  621;  Cunningham  v.  Penn- 
sylvania R.  Co.,  40  Pa.  Super.  212; 
Houston,  etc,  R.  Co.  v.  Davis,  (Tex. 
Civ.  A.i  182  SW  1160;  Oulf.  etc.,  R. 
Co.  V.  Taliaferro.  40  Tex.  Civ.  A.  888. 
89  SW  1120;  Adams  Express  Co.  v. 
Scott,  113  Va.  1,  73  SE  450,  AnnCaa 
1913D  972. 

98.  [a]    Evldanoa  InsnlBolant  

Ellison  V.  Adams  Express  Co.,  152 
111.  A.  1;  Gulf,  etc,  R.  Co.  v.  Zim- 
merman, 81  Tex.  606,  17  SW  239; 
Missouri  Pac,  R.  Co.  v.  China  Mfg. 
Co.,  79  Tex.  26.  14  SW  785;  Gulf,  etc.. 
R.  Co.  V.  Browne,  27  Tex.  Ctv.  A. 
437,  66  SW  841;  Gulf,  etc.,  R.  Co.  v. 
Russell,  (Tex.  Civ.  A.)  23  SW  527. 

99.  [a]  Bvidenoa  avSoUnt, — Wells 
V.  Potter,  188  Fed.  888.  110  CCA  622: 
Adams  Express  Co.  v.  Scott,  113  Va. 
1,  73  SE  450,  AnnCa8l913D  972. 

1.  [a]  Bvldenoa  sniBolant  to  show 
that  the  shipper  was  not  negligent 
In  the  method  of  care  of  the  stock 
during  tranaportaUon.  Kansas  City, 
etc.,  R.  Co.  V.  Beckham,  (Tex.  Civ. 
A.)  168  SW  399. 

3.  [a]  Bvldeaea  InawlBnlwit.  Fnr 
der  V.  Great  Western  R.  Co.,  [1905] 
2  K.  B.  632. 

3.  fa]  BrlOaBoa  ittsiigel>«t.  Cin- 
clnnatl,  etc,  R.  Co.  v.  Orover,  11  KyL 
286. 

4.  [a]     avldanM  wnmt/kmwA^f 
To  ahow  that  a  jearrier's  neslf 
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was  caused  by  freezing"  or  by  natural  decay'  de- 
fective instrumentalities  for  transportation,  that 
notice  of  claim  for  dam^es  was  given  by  the  ship- 
per,* that  claim  for  loss  or  injury  was  seasonably 
made  by  the  shipper,'  waiver  of  notice  of  claim  for 
damages,^"  assent  of  the  shipper  to  limitations  of 
the  liability  of  the  carrier,^^  authority  of  the  agent 
to  make  a  contract  limiting  the  carrier's  liability," 
consideration  for  a  contract  limiting  the  carrier's 
Uahility,^^  that  the  forwarder  acted  as  the  ship- 
per's agent,"  amount  of  damages/"  and  the  value 
of  the  goods,^'  as  well  as  to  evidence  to  show  con- 
cealment of  value  by  the  shipper/^  and  to  evidence 
to  snstain  a  recovery  on  &  carrier's  common-law 


liability  as  insurer.^" 

601]  T.  Trial^'— 1.  Questions  of  Law  and  Fact. 
QnesUons  of  fact.  It  is  a  question  for  the  jury  to 
determine  whether  the  goods  have  been  delivered  to 
the  carrier^  and  accepted  by  it  for  transporta- 
tion;" whether  the  goods  were  shipped  under  a 
special  contract  for  transportation;"  whether  the 
contract  of  shipment  was  signed  by  a  certain  per- 
son as  agent  for  the  carrier;^  whether  the  agent 
assuming  to  act  for  the  carrier  had 'authority  to 
make  such  contract;^  whether  a  contract  limiting 
the  liability  of  the  carrier  exists,  and  if  so,  whether, 
according  to  some  easesj  it  is  reasonable,'^  and 


failure  to  furnish  opportunity  to  feed 
and  water  the  stock  was  the  proxi- 
mate cause  of  the  Injury  to  it.  Kan- 
sas City,  etc.,  R.  Co.  v.  Peckham, 
(Tex.  Civ.  A.)  168  SW  399.  (2)  To 
support  a  Judgment  asalnBt  a  rail- 
road company  for  Injuries  to  live 
stock  on  account  of  rough  handlluK. 
International,  etc.,  R.  Co.  v.  Frank, 
(Tex.  Civ.  A.\  177  SW  168;  Southern 
Pac.  Co,  V.  Meadors.  (Tex.  Civ.  A.) 
17«  SW  882.  (8)  To  warrant  the 
Jury  in  attributing  the  Injuries  to  the 
delay.  Southern  Fac.  Co.  v.  Meadors, 
supra;  International,  etc.,  R.  Co.  v, 
Frank,  supra;  Boland  v.  Chicago,  etc., 
R.  Co.,  1B9  Wis.  809,  160  NW  9«7. 

[b]  SvUene*  liuntflolnt  to  show 
that  rough  handling  contributed  to 
the  injury  of  live  stock.  Union  Pac. 
R.  Co.  v.  Llbby,  27  Colo.  A.  Ill,  146 
P  107<. 

5.  fa]  BvUnuM  raSelmt. — Colsch 
V.  ChrcaKO.  etc.,  R.  Co..  171  Iowa  78, 
IBS  NW  127. 

6.  [a]  andMUM  siUnatoBt  to  show 
that  damage  was  caused  by  failure  to 
furnish  a  properly  iced  car.  St. 
Louts,  etc  R.  Co.  V.  Tilby,  117  Ark. 
168.  17«  SW  1167;  Blessfng  v.  Chl- 
easp,  etc,  R.  Co.,  168  Iowa  879,  160 
NW  C61;  Gtelveston.  etc.,  R.  Co.  v. 
Foetche,  (Tex.  Civ.  AA  166  SW  414. 

[b]  BTidaiioa  fBsaaelnt  to  show 
that  loss  was  due  to  natural  decay. 
UaiMiera  v.  Southern  Pac,  Co.,  6  Zja. 
A.  (Orleans)  96, 

V.  [a]  MvldaM  nflelMA. — Nash- 
ville, etc.,  R.  Co.  v.  Farrell,  (Ala.  A.) 

70  S  986:  MlSBOurl.  etc.,  R,  Co.  v. 
McLean,  66  Tex.  Civ.  A.  ISO,  118  SW 
161-  Chicago,  etc.,  R.  Co.  v.  Morris, 
16  Wyo.  8ff8.  98  P  6«4. 

8.  [a]  Bvidouw  Bvaal«B,tr--South- 
ern  R.  Co.  v.  Proctor,  8  Ala.  A.  41S, 
67  S  K13. 

9.  [a]  SvUnuM  nfielestr— St 
Louis,  etc..  R.  Co.  v.  Walker,  37  Okl. 
784.  133  P  ISE,  41  Okl.  882,  188  P 

10.  [a]    avidsBM  asfleiSBt. — St. 

Louis,  etc.,  R.  Co.  v.  Nunley,  120  Ark. 
268,  179  SW  369;  Shama  v.  Chicago, 
etc.,  R.  Co..  128  Minn,  622,  161  ifW 
406;  Banks  v.  Pennsylvania  R.  Co., 
Ill  Minn.  48,  126  NW  410;  Hull  v. 
Chicago  Great  Western  R.  Co.,  198 
Mo.  A.  425.  186  SW  1166;  Kolkmeyer 
V.  Chicago,  etc.,  R.  Co.,  192  Mo.  A. 
188,  182  SW  794. 

[b]  Evldenoe  inrailloient,— Oamble- 
Roblnson  Commn.  Co.  v.  Northern 
Pae.  R.  Co.,  119  Minn.  40,  137  NW  19; 
Shumaker  v.  Northern  Pac.  R.  Co., 
108  Minn.  36.  121  NW  122;  Stevens  v. 
St.  Louis  Southwestern  R.  Co..  (Tex. 
Civ.  A.)  178  aw  810. 

11.  [a]  BvUeBM  iasiiAotent. — Ill- 
inois Match  Co.  v.  Chicago,  etc..  R. 
Co..  153  111.  A.  688  (rev  on  other 
grounds  260  111.  896,  96  NE  492]. 

U.  [a]  BvldMMe  ■nMrtnt.^BIair 
v.  American  ForwarOlns  Co.,  169  111. 
A.  511. 

13.  [a]  BvldMiM  snffielent, — ^Wa- 
bash R.  Co.  V.  Curtis,  134  III.  A.  409; 
Chicago,  etc..  R.  Co.  v.  Hare,  86  Ind. 
A.  422.  76  NE  867. 

[b]  ZvldeiuM  InsaSciest.— Schaller 
v.  Chicago,  etc.,  R.  Co.,  97  Wis.  81, 

71  NW  1042. 

14.  [a]  Bvidene*  svOolent  to  show 
that  a  forwarder  acted  as  agent  In 


delivering  plaintiff's  goods  to  the  car- 
rier and  in  receiving  its  bill  of  lad- 
ing, and  acted  as  agent  for  the  ship- 
per in  valuing  the  goods.  Michelson 
V.  Judon  Freight  Forwarding  Co.,  268 
111.  646.  109  NE  2S1. 

15.  [a]  Bvldeaoe  snfdotent  to  Jns- 
tlf  J  the  amAont  of  Aaaaag'es  awarded. 
— St.  Louis,  etc.,  R.  Co.  v.  Nunley, 
120  Ark.  119,  179  SW  369:  Wood  v. 
Chicago,  etc.,  R.  Co.,  118  Minn.  8<2, 
136  NW  1096. 

[b]  Bviaenoc  injnlBolent  to  sustain 
a  verdlot  for  the  amount  of  damages. 
— Lltt  V.  Wabash  R.  Co.,  BOApp. 
Div.  660,  64  NYS  108. 

16.  [a]  Bvidsnoe  snflloteut.— Gal- 
veston, etc.,  R.  Co.  V.  Brown.  (Tex. 
Civ.  A.)  176  SW  749. 

[b]  Svtduee  iBsnfflotsnt.— Atlantic, 
etc.,  R.  Co,  V.  Howard  Supply  Co., 
125  Oa.  478,  64  8E  630. 

[c]  ■vlOsaos  snttelent  to  show  that 
there  was  a  market  value  for  the 
stock  at  the  place  of  destination. 
Missouri,  etc.  R.  Co.  v.  Mulkey,  (Tex. 
Civ.  Aj  169  SW  111. 

[d]  BvideBoa  prima  fade  snfloleat 
to  snow  market  values  during  the 
time  Involved  In  a  delayed  shipment 
of  live  stock.  St  Lonis,  etc.,  R,  Co. 
V.  Armstrong,  (Tex.  Civ.  A.)  166  SW 
866. 

[e]  Talaatlon  and  zats^d)  Bvi- 
dence  was  held  to  sustain  findings 
that  plalntlfTs  wife,  on  tendering  the 
shipment,  declared  Its  value  to  be 
three  hundred  dollars,  and  that  de- 
fendant charged  a  rate  proportionate 
to  BUdh  valuation.  Wells  v.  Powell, 
(Tex.  Civ.  A.)  177  SW  988.  (2)  A 
recital  In  a  contract  of  shipment  of 
a  reduced  rate  Is  prima  facie  evidence 
of  that  fact  StuDblefleld  v.  St  Louis, 
etc.,  R.  Co.,  (Mo.  A.)  184  SW  149. 

[f]  Oort  of  lira  atoOk^Where  a 
contract  provided  that  the  carrier's 
liability  aihould  not  exceed  the  actual 
cost  of  the  horses  at  the  DOint  of 
shipment,  such  cost  was  sufficiently 
proved  by  proving  the  market  value 
at  that  point,  In  the  absence  of  proof 
that  the  horses  were  purchased  below 
the  market  value.  Pierce  v.  Southern 
Pac.  Ca.  120  Cal.  166,  47  P  874.  62  P 
302,  40  I/RA  860:  Wilson  v.  Illinois 
Cent  R.  Co.,  ISO  Tenn.  92,  169  SW 
311. 

IT.    [a]    BvUenoe  Inmttelent^ 

Central  of  Georgia  R.  Co.  v.  Jones, 
7  Ga.  A.  166j6rsB  492. 

18.  [a]  ariasnee  IwwitBoleiitr- - 
Southern  R.  Co.  v.  W.  T.  Adams 
Mach.  Co.,  166  Ala.  486,  61  S  779, 

19.  In  aotloas  for  del»  see  supra 

1  440. 

Tzlal  of  actions  for  loss  of  or  tB« 
Jnry  to  goods  shipped  by  water  see 

Shipping  [36  Cyc  2781. 
30.    Southern  R.  Co.  v.  Johnson, 

2  Oa.  A.  36,  68  SE  383;  Reading  v. 
Chicago,  etc.,  R.  Co.,  188  Mo.  A.  41, 
173  SW  451. 

SI.  Reading  v.  Chicago,  etc.,  R. 
Co.,  188  Mo.  A.  41.  173  SW  461: 
Milne  v.  Chicago,  etc.,  R,  Co.,  166 
Mo.  A.  466,  136  SW  86, 

38.  Chicago,  etc.,  R  Co.  v.  Wood- 
ward. 164  Ind.  360.  72  NE  568,  73 
NE  810;  Henry  J.  Perkins  Co.  v. 
American  Eix press  Co.,  199  Mass.  561, 
86  NE  896;  WalUngford  v.  Columbia, 
etc.,  R.  Co.,  26  S.  C.  258,  2  SE  19. 


S3,  Tishomingo  Sav.  Inst  v. 
Johnson,  (Ala.)  40  B  503. 

ad.  Lake  Erie,  etc.,  R.  Co.  v. 
Seeley,  41  Ind.  A.  70.  81  NE  1002: 
Thunnan  v.  Wells,  18  Barb.  (N.  T.) 
600. 

~3a.  Central  of  Oeorsla  R.  Co. 
City  Hills  Co.,  121  Oa.  841.  68  SE 
197:  Southern  Express  Co.  v.  Pur- 
cell,  37  Oa.  lOS.  »  AmD  68:  Lake 
Erie,  etc..  R.  Co.  v.  Seeley.  48  Ind. 
A.  70,  86  NE  1002:  St  Louis,  etc, 
R.  Co.  V.  Clark,  48  Kan.  3X1,  829, 
29  P  812;  McKlnney  v.  Boston,  etc, 
R.  Co.,  217  Mass.  274,  104  NB  446. 
See  also  infra  text  and  notes  48,  4<, 
47. 

[a1  FreUndnary  nefottaUons  to 
siyafng  oontraot:— Whether  a  cattle 
shipper  bound  himself  by  prelimi- 
nary negotiations  as  to  a  shipment 
to  sign  a  special  written  contract 
limiting  the  carrier's  common-law 
liability  is  for  the  Jury.  St  Louia, 
etc.,  R.  Co.  V.  Gorman,  79  Kan.  64S, 
100  P  647.  28  LRANS  637. 

[  b  ]  Assent  of  shlpper^C  1 ) 
Whether  the  shipper  knowfriKly  as- 
sented to  the  provisions  of  the  con- 
tract signed  by  him,  which  limited 
the  carrier's  common-law  liability, 
is  a  question  of  fact  Klrhy  v.  Chi- 
cago, etc.,  R.  Co.,  242  111.  418,  90  NE 
262  [rev  on  other  grounds  225  U.  S. 
156,  32  set  643,  56  L.  ed.  1033,  1914 
A  601];  Wabanh  R.  Co.  v.  Thomas, 
222  111.  837,  78  NE  777,  7  LRANS 
1041;  Cleveland,  etc.,  R.  Co.  v.  Pat- 
ton,  203  111.  376.  67  NE  804;  Chicago, 
etc.,  R.  Co.  V.  Calumet  Stock  Farm. 
194  III.  9,  61  NE  1096.  88  AmSR  68. 
(2)  Where  the  shipper's  Inability  to 
read  Is  known'  to  the  carrier,  the 
question  whether  a  contract  for  lim- 
ited liability  has  or  has  not  been 
made  depends  on  the  fact  of  the 
shipper's  having  In  fact  known  and 
agreed  to  it,  and  this  question  Is 
one  for  the  Jury.  McKinney  v.  Bos- 
ton, etc.,  R.  Co.,  217  Mass.  274,  104 
NE  446. 

[c]  Whether  shipper  understood 
that    oontraot    limited  Uabllity^ 

When  a  shipper  of  freight  over  a 
railroad  has  signed  a  waybill  con- 
taining stipulations  limiting  the  car- 
rier's liability  which  are   not  very 

Elaln.  and  are  not  so  situated  as  to 
e  plainly  Included  within  the  terms 
of  the  contract,  it  Is  for  the  Jury, 
in  an  action  to  recover  for  the  loss 
of  the  freight,  to  determine  whether 
the  shipper  understood,  or  ought, 
under  all  the  circumstances,  to  have 
understood,  that  there  was  such  a 
UmiUtlon  of  liability.  New  Tork. 
etc.,  R.  Co.  V.  Sayles,  87  Fed.  444, 
S2  CCA  485  [aff  81  Fed.  826]. 

[d]  Bona  Mm  ralvatlon  of  aUn- 
msnt. — Even  where  there  Is  an  at- 
tempt to  limit  liability  In  return  for 
a  lower  rate  of  frefsht,  the  question 
as  to  whether  there  was  an  actual 
bona  flde  valuation  of  a  shipment 
accepted  by  the  carrier  for  trans- 
portation, or  a  mere  effort  arbitra- 
rily to  limit  HabHlty.  is  one  of  fact 
and  Is  for  the  jury.  Southern  R.  Co. 
V.  Horner,  115  Ga.  381,  41  SK  649; 
Central  of  Georgia  R.  Co.  v.  Butler 
Marble,  etc.,  Co.,  8  Ga.  A.  1,  68  SB 
776.     And   see   EvansvlUe,   etc.,  R. 
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whether  it  has  been  waived;^  whether  or  not  all 
or  a  part  of  the  goods  delivered  for  shipment  were 
lost;  whether  the  goods  were  lost  before  or  after 
the  earlier  had  deposited  th^  in  its  warehouse;** 


what  was  the  cause  of  loss  or  damage  to  the  ship- 
ment;^ whether  the  loss  or  injury  complained  of 
resulted  from  the  neg\ig&iie%  of  the  carrier,^  unless 
the  evidence  is  so  strong  as  to  leave  no  room  for 


Co.  V.  Kevekordes.  (Ind.  A.)  69  NB 
1022. 

[e]  XatUeatlon  of  ▼oldabl*  ooii- 
tmot. — Whether  the  acceptance  and 
use  of  a  return  pass  by  a  cattle 
shipper  afnrmed  the  contract  under 
which  the  shipment  had  been  made, 
limiting  the  carrier's  liability,  which 
was  otherwise  voidable  at  the  ship- 
per's election  because  obtained  un- 
der duress,  la  for  the  Jury.  St. 
IjouIs,  etc.,  R.  Co.  v.  Gorman,  79 
Kan.  648.  100  P  847.  28  LRANS  687. 

ae.  Rathbone  v.  New  York  Cent., 
etc..  R.  Co..  140  N.  T.  48,  S5  NB  418. 

87.  Hipp  V.  Southern  R.  Co.,  50 
S.  C.  129,  27  SB  623:  Chtcaso,  etc., 
R.  Co.  V.  Pollock.  16  Wyo.  321.  93  P 
847.  See  also  Ft.  Worth,  etc.,  R. 
Co.  V.  Wavroner  Nat.  Bank,  36  Tex, 
Civ.  A.  293,  SI  SW  1050  (holding 
that,  In  an  action  for  loss  of  cattle 
by  reason  of  the  defective  condition 
of  the  carrier's  pens  In  which  the 
cattle  were  placed  while  awaiting 
transportation,  whether  the  cattle 
were  lost  ts.  under  evidence  which 
does  not  show  beyond  a  poBslblUty 
that  they  were  lost,  a  question  for 
the  juiy), 

28.  Sessions  v.  Western  R,  Corp., 
16  Grav  (Mass.)  132  (In  order  to  nx 
the  liability  of  defendant,  either  as 
carrier  or  warehouseman). 

as.  Southern  R.  Co.  v.  Smith,  102 
SW  232,  31  KyL  243  (whether  the 
cause  of  loss  was  the  act  of  God): 
Hall  v.  Renfro,  3  Mete.  (Ky.)  51; 
Gulf,  etCa  B.  Co.  v.  Green,  (Tex.  Ctv. 
A.)  176  SW  63. 

[a]  WiMM  on*  or  more  InferenoM 
m»r  CMUMmaUr  b*  dnwn  from  the 
facts  attending  the  Injury  to  the 
■blpment,  the  question  of  the  cause 
of  the  injury  is  for  the  Jury.  Cin- 
cinnati, etc.,  R.  Co.  V.  veatch,  162 
Ky.  136.  172  SW  89. 

30.  Ala. — Central  of  Georgia  R. 
Co.  V.  Burton.  166  Ala.  426,  51  S 
641;  Southern  R.  Co.  v.  Aldredge,  142 
Ala.  SC8.  38  8  SOB  (holding  that, 
where  a  carrier's  avant  testified  that 
the  depot  In  whicfi  the  gooda  aued 
for  were  kept  wu  a  safe  place,  and 
that  It  was  kept  locked  at  ntsht, 
and  also  In  the  day,  whenever  de- 
fendant's employees  were  not  prea- 
ent,  whldi  was  all  the  evidence  on 
that  aubject,  in  an  action  for  fallura 
to  deliver  the  goods,  whether  or  not 
thero  was  a  want  of  ordinary  care 
was  for  the  Jui7>. 

Aria. — Santa  Fe.  etc.,  R.  Co,  v. 
Grant  Broa.  Conatr.  Co..  13  Arlx.  186. 
108  P  487  (holdlns  that,  in  an  action 
for  deatniction  of  gooda  by  tire. 
whether  the  carrier  was  negligent 
In  leaving  the  shipment  at  an  out- 
of-the-way  station,  where  there  was 
neither  station  agent,  nor  water,  no 
inhabitants,  and  no  one  to  look  after 
the  safety  of  the  cars  containing  It 
was  held  a  question  for  the  Jury). 

Ga. — Charleston,  etc..  R.  Co.  t. 
Nixon  Orocery  Co..  142  Ga.  342.  82 
8E  888  (hololng  that  the  qtiestlon 
of  the  carrier's  negligence  Is  for  the 
Jury.  If  there  la  any  evidence  on 
which  a  finding  of  negligence  can  be 
based);  Cooper  v.  Raleigh,  etc.,  R. 
Co..  106  Ga.  S3.  30  SB  731  (holding 
that,  where,  on  the  arrival  of  a  Btodc 
car  at  its  destination,  the  carrier'a 
agents  unloaded  the  same,  and 
turned  the  stock  loose  in  an  open 
and  unprotected  lot,  on  a  hitter  cold 
morning,  the  question  of  negligence 
la  for  the  jury). 

111. — Blgin.  etc.,  R.  Co.  v.  Bates 
Uach.  Co.,  200  111.  636,  66  NB  326, 
98  AmSR  218;  Bell  v.  Union  Pac.  R. 
Co..  177  111.  A.  374  (holding  that. 
In  an  action  for  damages  from  In- 
jury to  plaintiff's  cattle  while  being 
shipped  by  defendant  carrier  at  a 
time  when  there  was  a  heavy  storm, 
it  Is  for  the  Jury  to  decide  from  the 
evidence  whether  defendant  was 
guilty  of  negligence,  and  whether 
the  negligence.  If  any,  was  one  of 
the  proximate  causes  of  the  dam- 


age); Louisville,  etc..  B.  Co.  v.  Cun- 
nlnKham,  88  111.  A.  289;  Perishable 
Freight  Transp.  Co.  v.  O'Neill,  41 
111.  A.  423. 

Ind. — Lake  Brie,  etc,  R.  Co.  v. 
Seeley,  43  Ind.  A.  70,  86  NB  1002. 

Kan. — Filson  v.  Pacific  Express 
Co.,  84  Kan.  614.  114  P  863;  Missouri, 
etc.,  R.  Co.  V.  L.  A.  Walk  Ins  Mer- 
chandise Co.,  76  Kan.  813,  92  P  1102. 

Ky. — Louisville,  etc..  R.  Co.  v. 
Harned,  66  SW  25,  23  KyL  1651  (hold- 
Ing  that,  where  there  was  testimony 
tending  to  show  that  a  racing  mare, 
while  Delng  transported  by  defend- 
ant railroad  company,  was  thrown 
down  seven  or  eight  times  by  reason 
of  the  unusual  manner  In  which  the 
train  was  handled  In  going  around 
curves,  the  question  of  negligence 
was  for  the  jury);  Louisville,  etc., 
B.  Co.  V.  Lockman.  9  Ky.  Op.  817 
(holding  that,  whether  the  character 
of  Injuries  sustained  by  animals  In 
transportation  justifies  the  conclu- 
sion of  negligence  on  the  part  of  the 
carrier  Is  a  question  for  the  Jury). 

Md. — Baltimore,  etc.,  R.  Co.  v. 
Keedy.  75  Md.  320.  23  A  643  (holding 
that,  In  an  action  for  Injury  to  wheat 
from  a  flood  while  in  a  car  standing 
on  a  sidetrack,  It  being  In  evidence 
that,  although  the  water  rose  only 
a  few  Inched  in  the  car,  the  door 
was  never  opened,  although  the  car 
remained  there  some  eight  days; 
and  that  the  wheat  was  substantially 
destroyed,  It  was  proper  to  allow  the 
jury  to  determine  whether  defend- 
ants agents  could  not,  by  the  use 
of  ordinary  diligence  and  care,  have 
removed  and  saved  some  of  the 
wheat  from  destruction). 

Minn. — Bagley  El.  Co.  v.  American 
Express  Co.,  63  Minn.  142,  65  NW 
264. 

Miss. — Laurel  Mercantile  Co.  v. 
Mobile,  etc.,  R.  Co.,  87  Miss.  675,  40 
S  269. 

Mo. — ^Witting  V.  St.  Louis,  etc,  R. 
Co.,  101  Mo.  6ll,  14  SW  743,  20  Am 
SB  686,  10  LBA  602:  Connelly  v. 
Illinois  Cent.  R.  Co.,  188  Mo.  A.  810. 
113  SW  233  (improper  loading  and 
packing) :  Gratiot  St.  Warehouse  Co. 
V.  Missouri,  etc.,  R.  Co.,  124  Mo.  A. 
545.  102  SW  11;  Udell  v.  Illinois  Cent, 
R.  Co.,  13  Mo.  A.  254  (holding  that  a 
railway  carrier  Is  not.  as  a  matter  of 
law,  bound  to  furnish  refrigerator 
cars  to  carry  perishable  goods,  and 
that  whether  It  Is  negligence  not  to 
do  so  is  aquestion  for  the  jury). 

Nebr. — Herold  v.  U.  S.  Express  Co., 
98  Nebr.  217,  152  NW  398  (where 
the  question  whether  reasonable  care 
was  exercised  by  a  carrier  In  the 
transporting  of  a  large  hog  In  hot 
weather  was  held  for  the  jury). 

N.  J. — Carr  v.  Delaware,  etc.,  R. 
Co.,  81  N.  J.  L.  532.  79  A  222;  Du- 
rant  v.  Palmer,  29  N.  J.  I*  544. 

N.  T. — Tanner  v.  New  Tork  Cent., 
etc.,  R.  Co.,  108  N.  T.  623  ntem,  16 
NB  879  (where,  In  an  action  against 
a  railroad  company  for  goods  de- 
stroyed by  Are  while  In  a  car  stand- 
ing alongside  a  freight  house  which 
was  burned,  It  ajjpeared  that  the 
freight  house  was  a  wooden  build- 
ing, standing  close  to  the  track, 
with  a  ahingle  roof  covered  with 
moss;  that  often  before  the  roof  had 
taken  Are  from  sparks  from  passing 
engines,  as  defendant  knew;  that  a 
high  wind  was  blowing  at  the  time; 
and  that  the  car  was  directly  In  the 
path  of  the  flames,  and  it  was  held 
that  It  waa  for  the  Jury  to  say 
whether  defendant  was  negligent  In 
leaving  the  car  so  exposed) ;  Bamet 
v.  New  Tork  Cent.,  etc..  R.  Co.,  167 
App.  Div.  738.  153  NVS  374  (where 
the  question  whether  the  placing  of 
the  car  containing  plaintifTs  goods 
near  a  car  of  lime,  which  burned 
when  high  water  reached  the  time, 
was  negligence,  was  for  the  Jury); 
Cook  V.  Erie  B.  Co.,  58  Barb.  312: 
Morris  v.  WIer,  20  Misc.  688,  48  NTS 
413  (improper  packing). 


N.  C— J.  M.  Pace  Mule  Co.  v. 
Seaboard  Air  Line  B.  Co.,  160  N.  C. 
252,  75  SE  994;  McConnell  v.  South- 
ern R.  Co..  144  N.  C.  87,  56  SB  569 
(failure  to  Ice  cars  properly). 

Pa. — Buck  V.  Pennsylvania  B.  Co.. 
160  Pa.  170.  24  A  678,  SO  AmSR  800; 
Phcenlx  Pot  Works  v.  Pittsburgh, 
etc.,  R.  Co.,  139  Pa.  284,  20  A  1058; 
Humphreys  v.  Reed,  6  Whart.  435; 
New  York  Cent,,  etc,  B.  Co.  v.  Bby, 
9  Pa.  Cas,  375,  12  A  482;  Alexander 
V.  Pennsylvania  R.  Co..  7  Pa.  Super. 
183,  42  WklyNC  181;  Menner  v.  Dela- 
ware, etc.,  Canal  Co.,  7  Pa,  Super. 
136  (holding  that,  whether  the  escape 
of  molasaes  from  a  barrel  Is  the 
result  of  defective  cooperage  or  of 
the  carrier's  negligence,  there  being 
evidence  that  the  oarrel  was  defec- 
tive, is  for  the  Jury) ;  Luceaco  Oil  Co. 
V.  Pennsylvania  R.  Co.,  2  Plttsb.  477 
(holding  that  it  is  a  question  for  the 
jury  whether  a  carrier.  In  making 
up  a  freight  train,  placed  cars  con- 
taining coal  oil  in  such  order  as 
would  ordinarily  tend  to  the  greatest 
security  of  the  train). 

Tenn. — I^mont  v.  Nashville,  etc., 
R.  Co..  9  Helak.  68  (holding  that, 
In  an  action  to  recover  from  a  rail- 
road company  for  goods  lost  by  an 
unprecedented  rise  of  a  river.  It  is 
for  the  Jury  to  determine  whether 
the  carrier  had  such  premonitions 
of  approaching  danger  as  to  awaken 
the  apprehensions  of  men  of  pru- 
dence, or  whether,  In  view  of  the 
means  of  escape,  the  carrier  used 
energetically  all  the  means  at  com- 
mand to  meet  the  emergency  and 
save  the  property). 

Tex. — Texas,  etc.,  R.  Co.  v.  Rich- 
mond, 94  Tex,  571,  63  SW  619  [rev 
(Civ.  A.)  61  SW  410]  (holding  that, 
where,  in  an  action  against  a  rail- 
way company  for  the  value  of  cot- 
ton burned  while  bedng  trans- 
ported, all  engineers  and  conductors 
of  trains  In  which  the  car  was  car- 
ried testified  that  the  engines  were 
In  good  condition  and  carefully  man- 
aged, and  that  the  car  was  tight  and 
securely  sealed,  and  carefully  han- 
dled and  managed  while  in  their 
trains,  and  there  was  no  evidence 
as  to  how  the  fire  originated,  the 
question  of  the  negligence  of  the 
company  was  for  the  Jury);  Gulf, 
etc.,  B.  Co,  v.  Marshall,  (Civ.  A.) 
164  SW  446  (where,  in  an  action  for 
damages  to  a  shipment  of  cattle,  the 
question  of  the  carrier's  negligence 
In  falling  to  water  the  cattle  waa 
for  the  Jury,  despite  the  owner's 
direction  not  to  water  them):  San 
Antonio,  etc,  R.  Co.  t.  Broad-Davla 
Cattle  Co.,  (Civ.  A.)  140  SW  614 
(holding  that,  tn  the  abaence  of  a 
statute  requiring  a  carrier  to  water 
stock  at  stated  intervals,  or  at  desig- 
nated places,  whether  ita  follure  to 
do  BO  is  negligence  la  for  the  jury); 
Mlaaouri,  etc.,  R  Co.  v.  Schulta, 
(Civ.  A.)  108  SW  445;  Ft.  Worth, 
etc.  R.  Co.  T.  Galton.  45  Tex.  Civ. 
A.  67,  100  8W  166  (holding  that,  In 
an  action  agalnat  a  carrier  for  In- 
juries to  a  ahlpment  of  f»ttle, 
whether  the  muddy  condition  of  the 
pens  furnished  by  the  carrier  for 
the  reception  of  the  cattle  consti- 
tuted negligence  was  for  the  Jury). 

Utah.— ^hay  v.  Union  Pac.  B.  Co., 
163  P  31  (holding.  In  a  shipper's  ac- 
tion for  damages  for  the  destruction 
of  a  carload  of  property  by  fire  set 
by  sparks  from  a  helper  engine 
placed  nearer  the  car  than  the  car- 
rier's rule  permitted,  that,  although 
there  was  evidence  for  defendant  that 
the  engine  was  equipped  with  a 
proper  spark  arrester,  the  question 
of  Its  negligence  was  nevertheless  for 
the  jury). 

Wash. — Buck  V.  Oregon  R.,  etc., 
Co.,  53  Wash.  118,  101  P  491  (defec- 
tive pens). 

Wis. — Looser  v.  Chicago,  etc.,  B. 
Co..  94  Wis.  671.  69  NW  572  (holding 
that  whether  It  is  negligence,  for  a 
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doubt  on  the  qnestion;^^  whether  the  negligence  of 
defendant  was  the  proximate  cause  of  the  injury;^' 
whether  the  shipper  has  been  guilty  of  such  acts 
of  negligence  as  will  relieve  the  carrier  from  lia- 
bility, whether  the  instrumentalities  for  receiv- 
ing"*  or  transporting^'  goods  tendered  for  shipment 
were  sufficient}  whether  notice  of  loss  or  injury  was 
given  in  accordance  with  the  requirements  of  the 
contract  of  shipment;^  whether  notice  of  loss  or 
injury  had  been  waived  by  the  carrier;"  whether 
a  reasonable  time  has  been  allowed  the  consignee 
for  removal  of  the  goods  after  completion  of  the 
transportation what  is  the  proper  place  for  deliv- 
ery where  a  shipment  is  billed  to  a  point  which  is 
not  on  a  railroad  but  near  it;"  whether  the  party 
seeking  to  charge  the  carrier  has  used  proper  efforts 
to  reduce  the  damages.*^ 

Qnestions  of  law.  Where  the  facts  are  undis- 
puted, it  is  a  question  of  law  for  the  court  to 
determine  whether  the  carrier  was  bound  to  know 


the  character  of  the  contents  of  packages  intrusted 
to  it;*^  whether,  according  to  some  cases,  a  limited 
liability  contract  is  just  and  reasonable;^  whether 
the  company  is  liable  as  a  carrier  or  as  a  ware- 
houseman; and  whether  there  was  a  deviation 
without  reasonable  necessity.**  Whether  a  limited 
liability  contract  is  reasonable  is  in  all  cases  to  be 
determined  by  the  facts  and  circumstances  of  the 
particular  case;*''  and  according  to  some  decisions 
the  question  is  one  for  the  determination  of  the 
court,*^  while  other  cases,  without  discussion,  have 
reached  the  contrary  conclusion.*' 

602]  2.  Taking  Case  from  Jury.  Applying  the 
rules  governing  the  taking  of  a  case  from  the  jury 
in  civil  actions  generally"  to  actions  against  car- 
riers for  loss  of,  or  injury  to,  goods,  peremptory 
instructions  have  been  held  proper  or  neeessary,* 
or  improper,'^  depmding  on  the  proof  adduced  in 
the  particular  case. 


carrier  to  drive  horses  loose  Into  a 
pen.  Instead  of  leading  them  sepa- 
rately, la  for  the  Jury);  Con^ar  v. 
Galena,  etc..  R.  Co.,  17  Wis.  477. 
And  see  Hecht  v.  Grand  Trunk  R. 
Co.,  132  Wis.  605.  113  NW  68. 

31.  Brounton  v.  Southern  Pac.  Co., 
2  Cal.  A.  173,  83  P  265;  Fentiman  v. 
Atchison,  etc..  R.  Co.,  44  Tex.  Civ.  A. 
46E,  98  SW  939. 

38.  Young  V.  Maine  Cent.  R.  Co., 
113  Me.  113,  93  A  48;  Cougar  v.  Ga- 
lena, etc.,  R.  Co..  17  Wis.  477. 

33.  Iowa. — Peck  v.  Chicago  Great 
Western  R.  Co.,  138  Iowa  187,  115 
NW  1113,  128  AmSR  185,  16  LRANS 
883  (holding  that.  In  an  action  for 
damages  for  the  death  of  live  stock 
In  transit,  whether  the  shipper  was 
negligent  fn  any  regard  with  respect 
to  the  failure  to  sufficiently  shower 
the  stock  to  keep  down  its  tempera- 
ture is  for  the  Jury):  Cobb  v.  Illinois 
Cent.  R.  Co.,  38  Iowa  601. 

Mass. — South  Deerfleld  Onion  Stor- 
age Co.  V.  New  York,  etc..  R.  Co.,  Ill 
NE  367. 

Mo. — Reading  v.  Chicago,  etc.,  R. 
Co.,  188  Mo.  A.  41,  173  SW^ 451;  Read- 
ing V,  Chicago,  etc.,  R.  Co.,  166  Mo. 
A.  123,  145  SW  1166. 

Okl. — Chicago,  etc..  R.  Co.  v. 
Beatty,  27  Okl.  844,  116  P  171. 

Teat. — Ft.  Worth,  etc..  R.  Co.  v.  Ft. 
Worth  Horse,  etc.,  Co..  (Civ.  A.)  180 
SW  1170  (holding  that,  in  an  action 
for  Injury  to  a  shipment  of  live 
stock,  the  court  can  declare  that  the 
evidence  establishes  contributory  neg- 
ligence on  the  part  of  the  shipper 
or  his  agents,  as  a  matter  of  law. 
only  where  there  has  been  a  viola- 
tion of  some  statute  or  where  the 
evidence  Is  without  material  con- 
flict). 

34.  Texas,  etc.,  R.  Co.  v.  Klator, 
(Tex.  Civ.  A.)  102  SW  156;  Ft.  Worth, 
etc.,  R.  Co.  V.  Cage  Cattle  Co..  (Tex. 
Civ.  A.)  95  SW  705  (both  cases  hold- 
ing that  whether  the  pens  of  a  car- 
rier are  such  as  a  person  of  ordinary 
prudence  would  have  provided  1b  for 
the  jury). 

[a]  Oo&Oltlon  of  oattl*  p«iu> — In 
an  action  against  a  railroad  for  in- 
juries to  hogs  deposited  in  Its  pens 
to  await  shipment,  the  condition  of 
the  pens,  being  a  question  of  fact, 
was  for  the  Jury.  Reading  v.  Chi- 
cago, etc.,  R.  Co.,  188  Mo.  A.  41,  173 
SW  461. 

3B.  Wells  V.  Potter,  188  Fed.  8R8. 
110  CCA  622  (sufllclency  of  partitions 
In  cars  used  for  carrying  horses); 
Howse  V.  New  Orleans,  etc.,  R.  Co., 
91  Miss.  696,  45  S  837  (cars);  Arm- 
strong V.  tr.  S.  Express  Co.,  189  Pa. 
640,  28  A  448;  Trout  v.  Gulf,  etc..  K. 
Co..  (Tex.  Civ.  A.)  Ill  SW  220  (cars). 

36.  Ball  V.  Lusk,  189  Mo.  A.  297. 
17S  SW  238:  MoConnell  v.  Southern 
R.  Co..  144  N.  C.  87,  66  SS  659;  Xem- 
oof  V.  Baltimore,  etc.,  R.  Co.,  39  Pa. 
Super.  642. 


Seesonableties*  of  time  allowed 
for  rivlnff  notloe  of  lose  or  injury  a 
qneeUon  for  Jnrr  see  supra  i  483. 

37.  Klair  v.  Philadelphia,  etc.,  R. 
Co.,  26  Del.  274.  78  A  1086:  St.  Louis, 
etc..  R.  Co.  V.  Jajmes.  36  Okl,  196,  128 
P  279;  St.  Louis,  etc.,  R.  Co.  T.  Ladd. 
33  Okl.  160.  124  P  461. 

38.  Southern  R.  Co.  v.  W.  T.  Ad- 
ams Mach.  Co.,  165  Ala.  436,  61  S 
779;- Lewis  v.  Louisville,  etc.,  R.  Co., 
135  Ky.  361,  122  SW  184,  26  LRANS 
938  and  note,  21  AnnCas  627  and 
note. 

38.  Juouisvllle,  etc.,  R.  Co.  v.  Bern- 
heim.  113  Ala.  489,  21  S  405. 

40.  Wabash  R.  Go.  v.  Campbell, 
219  111.  312,  76  NE  346.  3  LKANS 
1092. 

41.  South  Deerileld  Onion  Storage 
Co.  V.  New  York,  etc..  R.  Co.,  (Mass.) 

111  NE  367:  Berley  V.  Newton,  l6 
HowPr  (N.  y.)  490. 

[a]  Knowledge  of  perlshaUe  dtar- 
•eter  of  groods.< — It  is  a  question  of 
fact  whether,  having  undertaken  the 
duty  of  transportation,  the  railroad 
company  knew,  or  in  the  exercise  of 
ordinary  diligence  should  have 
known,  that  onions  placed  in  a  closed 
car  were  perishable.  South'Beerfleld 
Onion  Storage  Co.  v.  New  York,  etc., 
R.  Co.,  (Mass.)  Ill  NE  867. 

42.  See  infra  note  46  this  section. 

43.  Denver,  etc.,  R.  Co.  v.  Peter- 
son, 30  Colo.  77,  69  P  578,  97  AmSR 
76;  Laporte  v.  Wells,  22  App.  Dlv. 
267,  48  NTS  292. 

44.  Crosby  v.  Fitch.  12  Comi.  410, 
31  AmD  745;  Brown  v.  Belts,  9  Cow. 
(N.  Y.)  208. 

45.  The  Queen  of  the  Pacific.  180 
U.  a.  49.  21  set  278,  45  L.  ed.  419; 
Inman  v.  Seaboard  Air  Line  R.  Co., 
159  Fed.  960;  South,  etc.,  R.  Co.  v. 
Henlein.  52  Ala.  606.  23  AmR  578; 
Wall  V.  Northern  Pac.  It.  Co.,  60 
Mont.  122,  145  P  291. 

46.  Hart  v.  Pennsylvania  R.  Co., 

112  U.  S.  331,  5  set  151,  28  L.  ed. 
717;  Inman  v.  Seaboard  Air  Line  R. 
Co.,  159  Fed.  960;  South,  etc.,  Ala- 
bama R.  Co.  V.  Henlein,  52  Ala.  606. 
23  AmR  678;  Cox  v.  Central  Vermont 
H.  Co..  170  Mass.  129.  49  NE  97. 

47-  O'Connor  v.  Great  Northern  R. 
Co..  118  Minn.  223.  136  NW  743;  Ost- 
rott  V.  Northern  I'ac.  R.  Co.,  Ill 
Minn.  604,  127  NW  177.  See  also 
supra  text  and  note  25. 

48.  See  Trial  [38  Cyc  1694  et 
seq]. 

49.  Perkett  v.  Manistee,  etc..  R. 
Co..  (Mich.)  167  NW  388;  Zimmer- 
man v.  Chicago,  etc.,  R  Co.,  129 
Minn.  4,  161  NW  412;  St  Louis,  etc.. 
R.  Co.  V.  Waggoner,  (Okl,)  152  P 
448;  Maltus  v.  Delaware,  etc..  R.  Co., 
245  Pa.  71.  91  A  213. 

50.  Ala. — Nashville,  etc.,  R.  Co.  v. 
Farrell,  (A.)  70  S  986. 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
I^er  Grain  Co.,  120  Ark.  119.  179 
SW  189. 


Colo. — Union  Pac.  R.  Co.  v.  Llbby, 
27  Colo.  A.  Ill,  146  P  1079. 

■Ga. — Autrey  v.  Georgia  Northern 
R.  Co.,  113  Ga.  618,  38  SB  941. 

Iowa. — Peck  v.  Chicago  Great 
Western  R.  Co.,  188  Iowa  187.  116 
NW  1118,  128  AmSR  186,  16  LRANS 
888. 

Me. — Hoyt-Tarbox  BzpresB  Co.  v. 
Atlantic  Shore  R,  Co.,  Ill  He.  108, 

88  A  366. 

Mass. — McKlnney  v.  Boston,  etc., 
R.  Co.,  217  Mass.  274.  104  SE  446. 

Minn. — Rustad  v.  Great  Northern 
R  Co..  122  Minn.  463.  142  NW  727. 

Mo. — Greening  v.  Chicago,  etc.,  R. 
Co.,  (A.)  188  SW  1121;  Watson  v. 
Union  Pac.  R.  Co..  (A.)  178  SW  871: 
Smith  V.  Chicago,  etc.,  R.  Co.,  181 
Mo.  A.  180.  170  SW  824. 

Nebr. — Hunt  v.  Chicago,  etc.,  R. 
Co.,  96  Nebr.  746,  146  NW  986. 

N.  C. — Horn  thai  v.  Norfolk,  etc.. 
R.  Co..  167  N,  C.  627,  82  SE  880. 

Okl. — St.  Louis,  etc..  R.  Co.  v.  Drey- 
fus, 42  Okl.  401,  141  P  773,  LRA 
1916D  647. 

Pa. — U.  S.  Horse  Shoe  Co.  v.  Ameri- 
can Express  Co.,  250  Pa.  527.  95  A 
706;  Augustine  v.  Baltimore,  etc.,  R. 
Co.,  65  Pa.  Super.  126;  Delmont  v. 
Adams  Express  Co.,  53  Pa.  Super. 
606. 

Tex. — Missouri,  etc.,  R.  Co.  v. 
Want,  (Civ.  A.)  179  SW  903;  Gulf, 
etc..  R.  Co.  v.  Bowers,  (Civ.  A.)  175 
SW  861:  Texarkana,  etc.,  R,  Co.  v. 
Brass,  (Civ.  A.)  175  SW  778. 

[a]  Thus,  (1)  there  being  evidence 
that  the  animal  was  Injured  while 
defendant,  as  carrier,  was  still  liable 
for  it,  the  general  affirmative  charge 
was  properly  denied  It,  In  the  ab- 
sence of  uncontradicted  evidence  as 
to  how  the  Injury  was  Intllcted.  Ala- 
bama Great  Southern  R.  Co.  v.  Gewin, 
6  Ala.  A.  584,  59  S  563.  (2)  Even  If 
an  owner  of  household  goods  deliv- 
ered to  a  carrier  for  transporta- 
tion and  lost  may  not  have  been 
entitled  to  recover  for  clothing 
packed  in  a  wa^^hstand  and  dre.<!ser, 
this  did  not  authorize  the  direction 
of  a  verdict  for  the  carrier,  denying 
any  right  to  recover  for  the  furni- 
ture. Way  v.  Southern  R.  Co..  132 
Ga.  677,  64  SE  1066.  (3)  In  an  ac- 
tion to  recover  for  injury  to  a  ship- 
ment of  corn  received  from  another 
carrier  at  destination  in  bad  order, 
where  plaintiff  did  not  show  a 
through  contract  of  carriage  and 
there  was  no  evidence  as  to  who 
furnished  the  car  in  which  the  ahlp- 
ment  was  made,  a  nonsuit  was  prop- 
erly ordered.  Brooke  v. .  Nashville, 
etc,  R.  Co.,  6  Ga.  A.  263.  62  SE  1002. 
(4)  Where  there  Is  evidence  of  a  de- 
livery, by  the  carrier,  of  an  entire 
shipment  in  a  damaged  condition,  and 
that  the  goods  were  originally  ship- 
ped fn  a  good  condition,  and  evidence 
as  to  the  amount  of  damages  au- 
thorising recovery  of  a  larger  amount 
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603]  S.  InstrnctioiUB."^  The  rales  goTerning 
instructions  ia  civil  actions  generally"'  apply  in 
actions  against  common  carriers  to  recover  for  loss 
of,  or  injury  to,  goods.  The  instructions  should 
correctly  state  the  law  applicable  to  the  case,^  and 
should  not  be  contradictory,"  vague,'"  or  otherwise 


misleading."'  So  the  instmctiona  must  not  invade 
the  province  of  the  jury,"'  exclude  from  the  jury 
evidence  which  should  be  considered  by  them,"'  or 
assume  as  proved  matters  which  are  in  issue."^  The 
instructions  must  be  applicable  to  and  limited  by 
the  issues  raised  by  the  pleadings  and  evidence 


as  damages  on  the  entire  shipment. 
It  was  error  to  direct  a  verdict  tor 
only  a  portion  ot  the  damaged  goods 
as  to  which  defendant  conceded  li- 
ability. Ohlen  V.  Atlanta,  etc.,  R. 
Co.,  2  Oa.  A.  a2S,  SS  SB  511.  (B> 
Where  a  live  stock  contract  limiting 
carrier's  liability  was  executed  by 
the  shipper's  servant  who  could  not 
read,  which  fact  was  known  to  the 
carrier's  agent,  and  there  was  no 
evidence  that  the  contract  reacihed 
the  shipper  and  that  tt  was  acted 
on,  a  refusal  to  rule  that,  as  a  matter 
of  law.  the  shipper  had  made  a  con- 
tract for  limited  liability  was  proper. 
UcKinney  v.  Boston,  etc..  R.  Co^  217 
Uaas.  274,  104  NB  446.  («)  Where, 
in  an  action  for  injuries  to  a  ship- 
ment of  horses,  the  evidence  was 
conttictlng  as  to  whether  the  car  was 
negligently  loaded  by  plaintiff,  and 
as  to  whether  there  had  tteen  rough 
handling  by  defendant,  defendant 
was  entitled  to  have  the  question  of 
contributory  negligence  suomitted  to 
the  jury.  Hunt  v.  Cbicago,  etc.,  R. 
Co.,  95  Nebr.  746,  146  NW  986.  (7) 
Where,  in  an  action  for  the  death 
of  a  horse  from  negligence  in  trans- 
porting it  In  cold  weather  in  an  open 
slatted  car,  the  evidence  as  to  the 
weather  was  conflicting,  the  question 
whether  the  carrier  was  negligent 
in  transporting  the  horse  in  Buch  a 
car  was  for  the  Jury.  Hornthal  v. 
Norfolk  Southern  R.  Co..  167  N.  C. 
621.  82  SE  830.  (8)  Where  a  carrier 
seeks  to  avoid  liability  on  account 
of  a  snowstorm,  and  tlie  evidence  is 
conflicting  as  to  whether  the  carrier, 
notwithstanding  the  storm,  could 
have  prevented  the  loss  by  ordinary 
care,  the  court  should  refuse  a  per- 
emptory Instruction  for  defendant. 
St.  Louis,  etc..  R.  Co.  v.  Dreyfus,  42 
Okl.  401,  141  P  773,  LRA1915D  647. 
(9)  Charge  directing  a  verdict  for 
defendant  carrier  on  the  ground  that 
no  measure  of  damages  to  shipment 
of  cattle  had  been  shown  was  prop- 
erly refused,  as.  notwithstanding 
there  was  no  euSicient  evidence  on 
the  measure  of  damages,  plaintiff 
was  entitled  to  recover  nominal  dam- 
ages. San  Antonio,  etc.,  R.  Co.  v. 
Shankle.  (Tox.  Civ.  A.)  183  i3W  115. 

[b]  Where  tbere  Is  any  avUenoe 
to  fix  the  carrier  with  liability.  It  is 
error  to  take  the  case  from  the  Jury. 
Rustad  V.  Great  Northern  R.  Co.,  122 
Minn.  463,  142  NW  727. 

[c]  In  aa  aoUon  against  eonneot- 
iag-  oanlers  for  Injury  to  stock,  a 
verdict  Is  properly  directed  for  one 
of  the  carriers,  where  the  evidence 
shows  affirmatively  that  the  animals 
were  not  injured  by  any  npgllgence 
on  Its  part.  Peck  v.  Chicago  Great 
Western  R.  Co.,  138  Iowa  187,  115 
NW  Ilia,  128  AmSR  185,  16  LRANS 
883. 

SI.  In  Motions  for  deliv  see  supra 
I  441.  ^ 

sa.   See  Trial  [38  Cyc  1594  et  seq]. 

63.  Louisville,  etc.,  R.  Co.  v. 
Smitha.  146  Ala.  SSe,  40  8  117;  Cleve- 
land, etc.,  R.  Co.  v.  Potte,  33  Ind.  A. 
664.  71  NB  686;  Edwards  v.  Lee,  147 
Mo.  A.  88,  126  SW  194;  Hunt  v.  Chi- 
cago, etc..  R.  Co.,  96  Nebr.  746,  146 
NW  986. 

[a]  VhoSi  (1)  In  an  action  against 
a  carrier  for  failure  to  deliver  a 
shipment  of  goods,  instructions  im- 
plying that  a  bill  of  lading,  written, 
and  not  read  or  accepted  or  a.<isented 
to.  and  consigning  the  good^  to  a 

Elace  different  from  that  designated 
y  the  shipper,  was  binding  on  the 
consignor,  were  properly  refused,  as 
misstating  the  law.  no  unll^orm  cus- 
tom being  shown  which  would  rea- 
sonably read  into  the  contract  of 
shipment  a  bill  of  lading  not  as- 
sented to  or  read.  Cleveland,  etc., 
R.  Co.  v.  Potts,  33  Ind.  A.  664,  71  NE 


685.  (2)  In  an  action  for  injuries  to 
a  shipment  of  horses,  It  was  error 
to  modl^  an  Instruction  that  plain- 
tiffs could  not  recover  If  they  negli- 
gently overloaded  the  car,  and  there- 
by contributed  in  causing"  the 
Injunr,  by  using  the  word  "caused" 
for  the  words  quoted.  Hunt  v.  Chi- 
cago, eta,  R.  Co..  85  Nebr,  746,  146 
NW  986. 

54.  Hoffman  v.  Metropolitan  Bx- 
prese  Co..  Ill  App.  Dlv.  407,  97  NYS 
838;  Galveston,  etc.,  R.  Co.  v.  Sparks, 
(Tex.  Civ.  A.)  182  SW  948. 

[a]  ZUiistr»tLoiiB.^(l)  A  special 
charge  making  the  carrier  respon- 
sible for  overloading  cars  with  live 
stock,  if  It  supervised  the  loading, 
was  conflicting  with  another  charge 
exempting  the  carrier  from  liability 
for  overloading  the  cars,  if  the  con- 
tract so  provided.  Galveston,  etc.. 
R.  Co.  V.  Sparks,  (Tex.  Civ.  A.)  162 
SW  943.  (2>  In  an  action  for  the 
value  of  goods  placed  near  tracks 
for  shipment  and  destroyed  by  fire, 
an  Instruction,  on  the  theory  that 
the  evidence  of  the  custom  and 
course  of  dealing  In  permitting  goods 
to  accumulate  on  the  platform  for 
shipment,  might  be  sufficient  to  con- 
stitute possession  by  defendant  as  a 
rarrler,  was  Irreconcilably  conflicting 
with  an  Instruction  that  defendant 
would  not  be  liable  as  a  commbn 
carrier  unless  the  cotton  was  re- 
ceived by  it  for  Immediate  shipment 
and  it  had  received  shinning  instruc- 
tions from  plaintiff.  Missouri,  etc., 
R.  Co.  v.  Beard,  34  Tex.  Civ.  A.  188. 
78  SW  253.  (3)  In  an  action  against 
an  express  company  for  damage  to 
property  while  In  Its  possession, 
error  In  instructing  that  plaintiff 
was  not  bound  by  the  receipt  given 
to  her  for  the  property,  unless  she 
knew  the  terms  of  the  agreement 
contained  therein,  was  not  cured  by 
a  statement  that.  If  the  receipt  waa 
given  to  her  without  any  conrealment 
of  its  contents,  and  she  could,  by  the 
exercise  of  due  care,  have  ascer« 
talned  what  it  was,  then  It  ronstl- 
tuted  a  contract.  Hoffman  v.  Metro- 
politan Express  Co..  Ill  App.  Dlv. 
407.  97  NYS  838. 

66.  Cornett  v.  Chicago,  etc.,  R. 
Co.,  158  Mo.  A.  360,  138  SW  51. 

[a]  ninstratlon.^ — In  an  action 
against  a  carrier  for  injuries  to 
mules  In  transit,  an  Instruction  that 
the  burden  was  on  plaintiff  to  show 
that  the  injuries  to  the  mules  were 
the  direct  result  of  defendant's  negli- 
gence, and  were  not  the  result  of 
some  other  cause  or  of  the  vicious 
propensities  of  the  animals,  was  too 
vague.  In  that  It  did  not  inform  the 
Jury  what  act  of  defendant  would 
constitute  negligence.  If  any.  and.  In 
the  absence  of  any  other  Instruction 
specifically  defining  the  particular 
facts  which  would  constitute  negli- 
gence or  carelessness  Justifying  the 
recovery,  was  reversible  error.  Cor- 
nett V.  Chicago,  etc..  R.  Co.,  168  Mo. 
A.  360,  138  SW  51. 

56.  Central  of  Georgia  R.  Co.  v. 
Manchester  Mfg.  Co.,  6  Ga.  A.  254. 
64  SE  1128;  Jordan  v.  Gulf,  etc..  R. 
Co..  102  Hiss.  21,  68  S  695;  Missouri, 
etc.,  R.  Co.  V.  Mulkey,  (Tex.  Civ.  A.) 
159  SW  111. 

[a]  mnstratioiiB, — (1)  In  an  action 
for  Injuries  to  a  shipment  of  cattle, 
an  instruction  that  the  measure  of 
damages  was  the  difference  between 
their  market  value  as  they  should 
have  arrived  and  as  they  did  arrive 
was  erroneous.  If  there  was  no 
market  value  at  the  nlace  of  desti- 
nation. Missouri,  etc..  R.  Co.  v. 
Mulkey,  (Tex.  Civ.  A.)  159  SW  111. 
(2)  An  Instruction,  In  an  action  for 
failure  to  deliver  cotton,  that  a  car- 
rier Is  bound  to  exercise  extraordi- 
nary diligence,  and  that,  In  case  of 


loss  the  presumption  Is  against  it, 
and  no  excuse  avails  unless  Uie  loss 
was  caused  by  the  act  of  God  or  of 
the  public  enemy,  was  not  mislead- 
ing, without  flrst  charging  that,  be- 
fore any  presumption  would  arise 
against  the  carrier,  the  burden  was 
on  plaintiff  to  show  that  the  cotton 
was  never  delivered,  where  on  the 
whole  charge  the  Jury  was  made  to 
understand  that  the  principle  stated 
was  not  applicable  unless  the  Jury- 
was  flrst  satisfied  that  the  cotton 
was  never  delivered  to  plain  tlfC. 
Central  of  Georgia  R.  Co.  v.  Man- 
chester Mfg.  Co.,  6  Ga.  A.  264,  64  SE 
1128. 

67.  Louisville,  etc.,  R,  Co.  v. 
Smitha,  145  Ala.  686,  40  S  117:  Cen- 
tral of  Georgia  R.  Co.  v.  Hall,  124 
Ga.  822,  52  SB  679.  110  AmSR  170,  4 
LRANS  898,  4  AnnCas  128. 

la]  lUoatratloa. — Where,  in  an 
action  for  injuries  to  stock,  whether 
a  delay  in  transportation  was  reason- 
able was  a  question  of  mixed  Jaw 
and  fact' for  the  Jury,  It  was  proper 
for  the  court  to  refuse  to  charge 
that  the  animals  were  not  confined  in 
the  cars  for  an  unreasonable  length 
of  time.  Louisville,  etc,  R.  Co.  v. 
Smitha.  146  Ala.  686,  40  S  117. 

68.  Kelly  v.  Adams  Express  Co., 
134  Ky.  208,  119  SW  747;  Baltimore, 
etc.,  R.  Co.  V.  Whitehlll,  104  Md.  296. 
64  A  1033. 

69.  Georgia  R.  Co.  v.  Richards,  9 
Ga.  A.  639,  72  SE  48;  Kackmer,  etc., 
Pipe  Co.  V.  Mobile,  etc.,  R.  Co.,  137 
Mo.  A.  479,  119  SW  1. 

[a]  Thus,  in  an  action  against  a 
carrier  for  conversion  olT  goods 
shipped,  defendant  having  denied 
that  the  goods  were  worth  the 
amount  claimed  by  plaintiff,  and  the 
evidence  on  this  point  being  In  con- 
flict, the  court  erred  in  Instructing 
the  Jury  that.  In  the  event  they 
found  for  plaintiff,  they  should  And 
for  the  fun  amount  claimed.  Geor- 
gia R.  Co.  v.  Richards,  9  Qa.  A.  639, 
72  SB  48. 

60.  Ala.— Southern  R.  Co.  v.  Al- 
dredge,  142  Ala.  368,  38  S  SOS. 

Ga. — Central  of  Georgia  R.  Co. 
Glascock,  117  Ga.  938.  43  SE  981. 

Iowa. — Stone  v.  Chicago,  etc,  R 
Co.,  149  Iowa  240,  128  NW  854. 

Md.— Baltimore,  etc.,  R.  Co.  v. 
Whltehill,  104  Md.  295.  64  A  1083. 

Mo. — Barr  v.  Qufncy.  etc,  R.  Co.. 
138  Mo.  A.  471,  120  SW  111. 

N.  C— Klme  v.  Southern  R.  Co.,  166 
N.  C.  451,  72  SE  485. 

Tex. — Southern  Kansas  R.  Co,  v. 
Hughey,  (Civ.  A.)  182  SW  361. 

[a]  Knle  applied, — (l)  In  an  ac- 
tion against  a  carrier  of  live  stock 
for  failure  to  transport  and  deliver 
cattle  In  time  for  the  regular  market 
of  a  certain  day.  It  was  proper  to  re- 
fuse an  instruction  that  tliere  was  no 
evidence  sufficient  to  show  that  the 
cattle  were  not  sold  in  "open  mar- 
ket" on  that  day,  there  being  no 
question  of  "open  market"  In  the 
case.  Baltimore,  etc.,  R.  Co.  v. 
Whltehill,  104  Md.  295.  64  A  1033. 
(2)  Where  a  complaint  for  injury  to 
horses  alleged  negligence  only  In  the 
furnishing  of  a  ctefective  car.  an  in- 
struction that,  if  the  horses  were  In 
good  condition  when  delivered  to  the 
carrier  and  were  injured  when  deliv- 
ered, the  law  presumes  that  they 
were  injured  by  the  negligence  of  the 
carrier's  agents,  and  the  burden  is 
on  the  carrier  to  prove  that  care  on 
their  part  would  not  have  prevented 
the  injury,  was  erroneous  as  not 
limiting  the  negligence  to  that  of 
furnishing  a  detective  car.  Stone  v. 
Chicago,  etc.,  R.  Co..  149  Iowa  240, 
12S  NW  3B4.  (3)  Where  a  petition 
alleged  that  horses  were  Injured  by 
defendant's  car^esspQS^  ,-,th« 
other  DfpnNQ 
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but  should  not  ignore  any  issues  which  there  is  evi- 
dence tending  to  support."^  As  a  preponderance  of 
evidence  in  support  of  the  case  made  by  plaintiff 
will  authorize  a  recovery,  an  instruction  requiring 
a  higher  degree  of  proof  ^ould  not  be  given.  Nor 
should  the  instruction  place  the  burden  of  proof 
on  the  wrong  party."  Instructions  distinguishing 
the  liability  of  a  carrier  as  such  and  that  of  a 
warehouseman  are  properly  given,  where  it  was  a 
question  of  fact  in  which  of  the  two  capacities  the 


carrier  acted."  In  instructing  on  the  measure  of 
damages,  it  is  error  so  to  frame  the  instructions 
as  to  authorize  an  additional  recovery  for  particu- 
lar items  of  damages  which  are  included  in  the 
general  measure  of  damages."" 

[$  C04]  4.  Verdict  and  Findings.  The  rules  ap- 
plicable to  verdict"'  and  findings"  in  civil  actions 
generally  apply  in  actions  against  carriers  for  loss 
of,  or  injury  to,  goods." 


trample  on  horses  vhich  were  down 
on  the  floor,  and  the  latter  kicked 
and  injured  the  other  horses,  which 
were  alao  knocked  down  and  trampled 
on,  an  Instruction  authorizing  a  re- 
covery. If  some  of  plalntfff'8  horses 
were  injured  by  being  knocked  down 
or  thrown,  or  by  falling  down  on  the 
floor,  etc.,  was  erroneous,  as  author- 
ising a  recovery  on  a  theory  different 
from  that  alleged.  Barr  v.  Qulncy. 
etc.,  R.  COy  1S8  Mo.  A.  47L  120  SW 
111.  (4)  Where,  In  an  action  against 
a  carrier  for  Injuries  to  beef  cattle 
by  delay  and  rou^h  handling,  there 
was  neither  pleading  nor  evidence 
raising  an  Issue  that  the  damage  was 
occasioned  by  defendant's  tracks  be- 
ing out  of  repair.  It  was  error  to 
submit  such  issue  to  the  Jury.  St. 
IiOuUl  etc^  K.  Co.  v.  Carlisle.  34  Tex. 
Civ.  A.  268,  78  SW  6SS.  (6)  Although 
the  market  price  was  higher  on  the 
day  on  which  the  shipment  reached 
the  point  of  destination  than  on  the 
day  It  should  have  reached  there,  the 
carrier  Is  not  entitled  to  a  peremp- 
tory instruction,  where  the  shipper 
sought  recovery,  not  only  for  depre- 
ciation of  the  market,  but  for  delay. 
Southern  Kansas  R.  Co.  v.  Hugbey. 
(Tex.  Civ.  A.)  182  8W  361. 

[b]  XcqviMted  lasteiiotloiis  on 
matters  not  essential  to  a  deter- 
mination of  the  cose  should  be  re- 
fused. Swiney  v.  Amerlcsan  Express 
Co.,  (Iowa)  IIB  NW  212. 

[c]  Zutnuitloiu  whloh  are  ooii- 
trwy  to  tlM  nldenoe  are  erroneous. 
—It  was  so  held  in  respect  to  an  In- 
struction that,  if  the  evidence  of 
plaintiff  was  believed,  the  Jury 
should  And  that  no  notice  was  given 
the  carrier  of  the  Injuries,  the  ship- 
per having  testified  that  when  the 
stock  was  unloaded  the  agent  of  the 
company  was  near  the  gangway,  and 
that  the  stock  had  to  oe  supported 
and  steadied  so  as  to  keep  ft  from 
falling  down  the  gangway.  KIme  v. 
Southern  R.  Co.,  166  N.  C.  451,  72  SB 
485. 

[dl    Bvldencc  sniBolsnt  to  sustain 

an  uurtmotion. — Colsch  v.  Chicago, 
etc.,  R.  Co.,  171  Iowa  78,  153  NW  327. 

01.  Ala. — Southern  R.  Co.  v.  W. 
T.  Adams  Mach.  Co..  165  Ala.  436, 
51  S  779;  Walter  v.  Alabama  Great 
Southern  R.  Co.,  142  Ala.  474,  39  3 
87;  Alabama  Great  Southern  R.  Co. 
V.  Gervln.  5  Ala.  A.  584,  69  S  653. 

Ark, — Chicago,  etc.,  R.  Co.  v.  Fos- 
ter, 118  Ark.  409.  176  SW  682. 

Ga. — Southern  Express  Co,  v.  Pur- 
cell.  37  Ga.  108,  92  AmD  53. 

111. — Cohen  v.  Wabash  R.  Co.,  166 
111.  A.  68. 

Iowa.— Wllke  v.  Illinois  Cent.  R. 
Co.,  153  Iowa  695,  IXS  NW  746,  Ann 
CaKl913E  308. 

Ky. — Louisville,  etc,  R,  Co.  v. 
Gormley.  139  Ky.  848,  109  SW  346. 
33  KyL  188. 

Md. — Baltimore,  etc.,  R.  Co.  v. 
Whftehin.  104  Md.  295,  £4  A  1033. 

Tex. — Ft.  Worth,  etc..  R.  Co,  v, 
Alexander,  36  Tex.  Civ.  A.  297,  81 
SW  1016:  Texas,  etc.,  R.  Co,  v.  Paw- 
son,  34  Tex.  Civ.  A.  240,  7S  SW  236; 
Texas  Cent.  R.  Go.  v,  Dorsey,  30 
Tex.  Civ.  A.  377.  70  SW  575;  Galves- 
ton, etc.,  R.  Co.  v.  Smith.  2  Tex. 
A.  Civ.  Cas.  I  138. 

[a]  Thus,  (1)  In  an  artlon  to  re- 
cover the  value  of  property  alleged 
to  have  been  lost  or  destroyed  by 
the  negligence  of  a  carrier,  an  in- 
struction given  at  the  instance  of 
such  carrier,  predicated  on  the  effect 
of  a  limitation  of  liability  by  con- 


tract, is  erroneous  If  it  Ignores  the 
question  of  the  negligence  of  such 
carrier  and  authorizes  a  verdict  for 
such  carrier  regardless  of  Its  negll- 

fence.  Cohen  v.  Wabash  R.  Co..  166 
11.  A,  58.  (2)  An  Instruction,  In  an 
action  for  Injury  to  live  stock  dur- 
ing transportation,  resulting  from 
undue  exposure  to  heat,  that  the  bur- 
den rested  on  the  shipper  to  show 
that  he  was  tree  from  any  negli- 
gence contributing  to  the  injury  did 
not  give  to  the  carrier  the  benefit  of 
the  rule  Imposing  on  the  shipper, 
whose  agent  accompanied  the  stock 
to  care  for  It,  the  burden  of  proving 
that  the  exposure  was  the  result  of 
the  carrier  s  negligence.  Wllke  v. 
Illinois  Cent.  R.  Co..  163  Iowa  695, 
183  NW  746.  AnnCasl913E  308. 
(3)  In  an  action  for  injuries  to 
stock  In  transit,  a  requested  charge 
to  find  for  defendant  if  It  used  ordi- 
nary care  to  transport  the  stock 
with  reasonable  dispatch,  ignoring 
the  question  whether  the  stock  was 
carefully  handled  by  defendant  dur- 
ing transportation,  the  failure  to  use 
ordinary  care  In  that  respect  being 
one  of  the  acta  of  negligence  al- 
leged in  the  petition  ana  shown  by 
plalntlfT's  evidence,  was  erroneous. 
St.  Liouls  Southwestern  R.  Co.  v, 
Loveday,  36  Tex.  Civ.  A.  282,  81  SW 
1040.  (4)  In  an  action  against  rail- 
roads for  damage  to  a  shipment  of 
fruit  by  freezing,  the  refusal  of  a 
charge  as  to  the  oRect  of  the  direc- 
tions, given  to  the  agent  of  defend- 
ant roads  by  the  shipper's  agent, 
to  leave  car  vents  open  during  tran- 
sit, was  held  to  be  error.  AhUene, 
etc..  R.  Co.  v.  Ward,  (Tex.  Civ.  A.) 
178  SW  638. 

[bl  StfnBal  of  lugtmotlou  anp- 
ported  by  evUsBoe.— Where,  in  an 
action  against  connecting  carriers 
for  delay  In  delivering  and  for  the 
destruction  of  freight,  the  initial  car- 
rier claimed  to  have  delivered  the 
freight  at  the  terminus  of  Its  route 
to  Its  connecting  carrier  In  good 
order.  It  was  error  for  the  court  to 
refuse  to  charge  that.  If  the  freight 
was  received  from  plaintlfF  by  such 
Initial  carrier,  transported  to  uie  end 
of  Its  haul  with  reasonable  prompt- 
ness, and  delivered  In  good  order  to 
Its  connecting  carrier,  then  under 
the  contract  oi  shipment  such  Initial 
carrier  was  not  liable.  Cincinnati, 
etc.,  R.  Co.  T.  Stout,  90  SW  268,  28 
KyL  714. 

63.  Southern  R.  Co.  v.  Aldredge, 
142  Ala.  368,'  38  S  806;  Smiley  v. 
Keith,  3  Ala.  A.  354,  67  S  127:  Hum- 

Shreys  v.  St.  Louis,  etc..  R.  Co.,  191 
lo,  A  710,  178  SW  233. 

63.  Wabash  R.  Co.  V.  Johnson. 
114  111.  A.  646. 

64.  North  Missouri  R.  Co.  V. 
Akers,  4  Kan.  453,  96  AmD  18.1. 

65.  International,  etc..  R.  Co.  v. 
Startz.  37  Tex.  Civ.  A.  51,  82  SW 
1 071.  See  also  Nelson  v.  Great 
Northern  R.  Co.,  28  Mont.  297,  72  P 
642  (recognizing  the  rule). 

[a]  ninatraiion. — Where,  in  an 
action  against  a  carrier  for  damages 
to  live  stock  In  transportation,  the 
court  Instructed  that  the  measure  of 
damages  was  the  difFerence  In  the 
market  value  at  the  place  of  desti- 
nation in  the  condition  in  which  they 
were  delivered  and  their  market 
value  had  the  carrier  exercised  ordi- 
nary care.  It  was  Improper  also  to 
Instruct  that  plaintiff  was  entitled 
to  recover  all  reasonable  veterinary 
bills  and  bills  for  medicine  Incurred 


by  plaintiff  and  compensation  for 
time  spent  In  caring  for  and  treat- 
ing the  horses  after  they  arrived  at 
their  destination.  St,  Louis,  etc.,  R. 
Co.  V.  Foster,  (Tex.  Civ.  A.)  89  SW 
450. 

[b]  Sonble  oaaiagM, — (l)  In  an 

action  axalnat  a  railroad  for  damage 
to  a  shipment  of  live  stock,  an  In- 
struction authorizinBr  double  recov- 
ery is  erroneous.  Kansas  CMty,  etc„ 
R.  Co.  V.  Russell.  (Tex.  Civ.  X)  184 
SW  299.  (2)  The  only  damage 
shown  being  the  deterioration  In  the 
weight  ana  condition  of  the  cattle, 
an  Instruction  that  the  measure  of 
damages  would  be  the  difference  be- 
tween the  market  value  when  the 
cattle  should  have  arrived  and  when 
they  did  arrive,  and  such  damage 
as  they  might  have  sustained  by  the 
negligent  aelay  In  furnishing  the 
cars,  was  erroneous,  as  authorising 
double  damages.  St.  Louis  South- 
western R.  Co.  V.  Muslck,  S6  Tex. 
Civ.  A.  691,  80  SW  678. 
66.   See  Trial   [88   C^yc  1868  et 

^*8il   See  Trial   [88  Cyc  19BS  et 

3^.   See  cases  Infra  this  note, 
[aj    Sesorate     ▼eKdlots]  aetloa 
against  several  oanisrs^(l>  In  an 

action  against  several  carriers  for 
Injuries  to  live  stock.  In  the  absence 
of  a  special  contract  extending  the 
liability  beyond  the  end  of  their  re- 
spective lines,  the  ivtry  should  be 
instructed  to  find  a  separate  verdict 
against  each  carrier  for  the  damages 
that  occurred  on  its  line.  Illinois 
Cent.  R.  Co.  v.  Curry,  12?  Ky.  648, 
106  SW  2»4,  82  KyL  613.  (2)  It  has 
been  held,  however,  that  where  an 
action  was  brought  against  connect- 
ing carriers  for  injuries  to  live 
stock  shipped  without  any  person 
accompanying  them,  and  both  car- 
riers denied  all  negligence  and  of- 
fered evidence  In  support  of  the  de- 
nial. In  the  face  of  conclusive  evi- 
dence of  serious  delay  in  transpor- 
tation, and  that  the  animals  when 
delivered  were  Injured,  so  that  It 
was  Impossible  for  the  jury  to  de- 
termine which  of  the  carriers  was  to 
blame  for  their  condition,  a  verdict 
charging  the  entire  damages  against 
each  was  proper.  "If,  in  cases  like 
this,  juries  were  obliged  to  find  sepa- 
rate verdicts  against  each  company, 
it  would  be  the  merest  guesswork 
upon  their  part,  unsupported  by  evi- 
dence," Cincinnati,  etc.,  R.  Co.  v. 
Green.  100  SW  SUS,  829,  30  KyL  1180. 

[  b  ]  Terdlot  manifestly  aigalnat 
weight  of  evidence.^ — Denver,  etc..  R. 
Co.  V.  Peterson,  30  Colo.  77,  69  P  578, 
97  AmSR  76. 

[c]  Xmmatszlal  findings, — Where, 
In  an  action  against  a  carrier  for 
loss  of  goods,  the  court  found  that 
defendant  so  negligently  conducted 
Itself  that  the  goods  were  destroyed 
by  fire  April  19,  1906,  and  suit  was 
brought  and  judgment  recovered 
April  9,  1907,  a  finding  that  it  was 
agreed  that  the  goods  should  be  de- 
livered by  the  terrier  April  16, 
"1907,"  was  Immaterial.  Morris  v. 
Bekin's  Van,  etc.,  Co.,  6  Cal.  A.  429, 
92  P  362. 

[d  ]  Construotlon  of  flndlngs* — 
That  a  shipper  of  stock  gave  notice 
to  the  carrier  of  a  claim  for  damages 
before  the  cattle  were  removed  from 
the  place  of  delivery,  as  required  by 
the  contract  to  give  a  right  of  ac- 
tion. Is  not  shown  by  the  jury's  an- 
swer to  the  question  whether  the 


For  lata*  esMa.'  terelopmsartB  and  ahaagM  In  the  law  see  cumulative  Annotations. 


§§  605-606] 


CABBIEB8 


[IOC.  J.]  395 


605]  Q.  Elements  and  Heasare  of  Damages^ 
— 1.  In  GeseraL  The  general  rule  is  that,  in  case 
of  loss  of^  or  injury  to,  goods,  the  carrier  is  liable 
for  all  damages  proximately  resulting  from  the  car- 
rier's breach  of  duty  or  of  special  contract,  or  due 
to  its  negligence,^"  but  for  nothing  beyond  this/^ 
Obviously  no  damages  should  be  allowed  which  are 
not  authorized  by  the  pleadings and,  where 
plaintiff  produces  no  evidence  to  show  the  proper 
measure  of  damages  voider  the  pleadings,  a  ju^- 
mant  for  nominal  damages  is  proper." 


A  consignee  who  has  only  a  aiialified  interest,  as, 

for  instance,  a  lien  for  advances,  can  recover  only 
the  value  of  such  interest.^* 

[$  606]  2.  Value  of  aoods  Lost  or  Depredation 
in  Value  of  Ooods  Injored — a.  General  Bnle.  In 
case  of  loss.  The  general  rule  is  that,  when  goods 
delivered  to  a  curier  for  shipment  are  lost  in  tran- 
sit, the  carrier  will  be  liable  for  the  market  value 
of  the  goods  at  the  place  of  destination  at  the  time 
when  delivery  of  the  goods  should  have  been  made,*'* 
less  the  freight  ehai^es  to  the  point  of  destination 


notice  was  ^Iven  before  the  cattle 
were  removed  from  the  station: 
"Yes;  after  the  cattle  were  sold; 
but  we  don't  know  whether  the  cat- 
tle were  removed  or  not."  Atchison, 
etc.,  R.  Co.  V.  Means,  71  Kan.  845, 
84S.  go  P  S04. 

68.  In,  aotlona  Sox  dalay  nee  supra 
I!  442-472. 

DMnarM  for  loas  of,  or  iBlwjr  to. 

fooOa  utamed  by  wstw  see  Shipping 
36  Cyc  2Ti]. 

70.  Heitman  v.  Chica.Ro,  etc.,  R. 
Co..  46  Mont.  406,  123  F  4lll;  Boye  v. 
Pennsylvania  R.  Co.,  114  App.  Div. 
S21,  ifiO  NTS  190  [aff  191  N.  T.  101, 
83  HE  S86,  17  LRANS  611,  14  Ann 
Cas  414]:  Withrow  v.  Southern  R. 
Co.,  159  K.  C.  222,  74  3E  92S:  Pacific 
Elxpress  Co.  v.  JRudman.  (Tex.  Civ. 
A.)  145  SW  268. 

[a]  Tb*  faot  tlukt  tlw  oarxlsr  Old 
not  oluuy*  til*  full  rate  will  not  pre- 
vent the  owner  from  recovering  for 
the  full  value  of  the  loss,  In  the  ab- 
sence of  an  express  contract  limit- 
ing liability.  Pacific  Express  Co.  v. 
Rudman.  (Tex.  Civ.  A.)  145  SW  268. 

[  b  ]  Duiuu'eB  wlthui  oontempla- 
tltm  of  parties.— It  Is  always  com- 
petent to  show  knowledge  by  the 
contracting  parties  to  a  written  con- 
tract of  the  circumstances  on  the 
basis  of  which  it  is  made,  tor  the 
purpose  of  showing  what  was  within 
the  contemplation  of  the  parties  in 
making  the  contract.  Knowledge  of 
the  clrcumstancea  which  form  the 
basis  on  which  the  contract  Is  made 
Is  competent  on  the  question  as  to 
what  damages  were  In  the  contem- 
plation of  the  parties  to  It,  whether 
a  party  seeks  to  recover  ordinary  or 
special  damages.  Ross  v.  Maine 
Cent.  R.  Co.,  114  Me.  287.  96  A  223; 
Mather  v.  American  Express  Co.,  138 
Mass.  65,  62  AmR  268;  Hadley  v. 
Baxendale,  9  Exch.  341,  156  Reprint 
146. 

71. .  Cleveland,  etc..  R.  Co.  v. 
Schaefer.  47  Ind.  A.  871,  90  NE  602: 
Tazoo,  etc,  A.  Co.  v.  Mlllsaps,  76 
Miss.  865,  26  S  672.  71  AmSR  643; 
Texarkana,  etc.,  R.  Co.  v.  Shivet, 
(Tex.  Civ.  A.)  114  SW  196. 

[a]  ZUnatrattoiis. —  (1)  In  an  ac- 
tion for  injuries  to  goods  shipped, 
the  measure  of  damages  wa.s  the  dim- 
inution of  their  real  value  by  the 
Injury  and  not  their  cost  to  the 
shipper.  Cleveland,  etc.,  R.  Co.  v. 
Schaefer,  47  Ind.  A.  371.  90  NE  502. 

(2)  If  the  goods  have  been  Injured 
by  a  Are  for  which  the  carrier  Is  not 
responsible,  and  they  are  subse- 
quently lost,  he  is  liable  only  for  the 

?oods   in    their   damaged  condition, 
aioo,  etc.,  R.  Co.   v.   Mlllsaps,  76 
Miss.  856,  26  S  672,  71  AmSR  643. 

(3)  Where  the  shipment  Is  Injured 
before  transportation  without  fault 
of  the  carrier  and  is  subsequently 
Injured  -  during  transportation 
through  the  carrier's  negligence,  the 
carrier  Is  not  liable  for  Uie  entire 
damage.  Quanah,  etc.,  R.  Co.  v. 
Galloway,  (Tex.  Civ.  A.)  140  SW  868. 
<4)  Where  cattle  are  damaged  while 
in  transit,  by  the  negligence  of  a 
railroad  comjnny,  and  the  owner  re- 
tains them  after  they  reach  their 
destination  until  the  real  damage  Is 
ascertained,  he  should  be  restricted, 
in  bis  recovery  against  the  company, 
to  the  actual  loss  he  sustained,  and 
not  be  allowed  to  recover  what  erro- 
neously appeared  to  be  the  damage 
when  the  cattle  first  reached  such 
destination.  Oulf  Coast,  etc.,  R.  Co. 
V.  Godair,  a  Tex.  CivJL  614. 22  SW  777. 


Ta.  Seaboard  Air  Line  R.  Co.  v. 
Roberts.  (Fla.)  70  S  773. 

73.  Wynn  v.  Atlanta  Coast  Line 
R.  Co.,  66  Fla.  604,  64  S  232. 

74.  Burritt  v.  Rench,  4  P.  Cas. 
No.  2,201.  4  McLean  826. 

76.  U.  S.— New  York,  etc.,  R.  Co. 
V.  Estill,  147  U.  S.  691.  18  SCt  444, 
37  L.  ed.  292  faff  41  Fed.  849];  Mo- 
bile, etc.,  R.  Co.  V.  Jurey,  111  U.  S. 
584,  4  set  668,  28  L.  ed.  627;  Cana- 
dian Pac.  R.  Co,  V.  Wieland.  226  Fed. 
670.  141  CCA  426;  The  Arctic  Bird, 
109  Fed.  167;  Ormsby  v.  Union  Pac. 
R.  Co.,  4  Fed.  706,  2  McCrary  48: 
The  Compta,  6  F.  Cas.  No.  3.070,  6 
Sawy.  137;  Woodward  v.  Illinois 
Cent.  B.  Co.,  30  F.  Cas.  No.  18.006. 
1  Blss.  403. 

Ala. — Southern  R.  Co.  v.  Hatter, 
166  Ala.  423.  51  S  723;  Echols  v. 
Louisville,  etc..  R.  Co..  90  Ala.  366. 
7  S  655:  Louisville,  etc.,  R.  Co.  v. 
Gilmer.  89  Ala.  634,  7  S  664;  Louis- 
ville, etc.,  R.  Co.  v.  Kelsey.  89  Ala. 
287,  7  S  648;  East  Tennessee,  etc..  R. 
Co.  v.  Johnston,  75  Ala.  596,  51  AmR 
489;  South,  etc.,  Alabama  R-  Co.  v. 
Wood,  72  Ala.  451. 

Ark. — Kansas  City,  etc.,  R.  Co.  v, 
Oakley,  116  Ark.  20,  170  SW  566. 
See  also  Wells  v.  Harwell,  110  Ark. 
81,  160  SW  868  (holding  that,  where 
a  carrier  failed  to  deliver  a  ship- 
ment, the  owner  was  entitled  to  re- 
cover the  market  value  on  the  day 
delivery  was  demanded). 

Cal.— Hart  v.  Spalding.  1  Cal.  218; 
Ringgold  v.  Haven,  1  Cal.  108. 

D.  C. — Baltimore,  etc.,  R.  Co.  v. 
Dougherty,  7  App.  378, 

Ga. — Albany,  etc.,  R.  Co.  v.  Mer- 
chants', etc..  Bank,  137  Ga.  391,  73 
SE  637;  Atlantic,  etc.,  R.  Co.  v. 
Howard  Supply  Co.,  125  Ga.  478.  64 
SE  530. 

111. — Pla(t  V.  Paclflc  Express  Co., 
251  111.  243,  95  NE  1089:  Chicago, 
etc.,  R.  Co.  V.  Dickinson,  74  HI.  249: 
Northern  Transp.  Co.  v.  McCHary,  66 
111.  233;  Goebel  v.  Chicago,  etc..  R. 
Co..  149  111.  A.  649. 

Ind.— Wallace  v.  Vi^us.  4  Blackf. 
260. 

Iowa. — Robinson  v.  Merchants' 
Despatch  Transp.  Co.,  46  Iowa  470; 
Cobb  v.  Illinois  Cent.  R.  Co.,  38  Iowa 
601. 

Kan. — Meek  v.  Union  Pac.  R.  Co., 
95    Kan.    Ill,    114,    147    P  1112  [clt 

Cyc], 

Ky. — Adams  E3xpress  Co.  v.  Mc- 
Donald, 1  Bush  82;  Cincinnati,  etc., 
R.  Co.  V.  Spratt.  2  Duv.  4. 

La. — Lewis  v.  The  Ship  Success, 
18  La.  Ann-  1;  Price  v.  The  Uriel.  10 
La.  Ann.  -413;  Bathbone  v.  Neal,  4 
La.  Ann.  663,  60  AmD  679. 

Me. — Little  v.  Boston,  etc.,  R.  Co., 
66  Me.  239;  Perkins  v.  Portland,  etc., 
R.  Co.,  47  Me.  673,  74  AmD  607. 

Md. — Baltimore,  etc.,  R.  Co.  v. 
Pumphrey,  G9  Md.  890. 

Mass.— Spring  v.  Haskell,  4  Allen 
112. 

Mtnn. — Jellett  v.  St.  Paul,  etc.,  R. 
Co..  30  Minn.  266.  15  NW  237. 

Miss. — VIcksburg,  etc.,  R.  Co.  v. 
Ragsdale.  46  Miss.  45S. 

Mo. — Sturgeon  v.  St.  Ixiuls,  etc., 
R.  Co.,  66  Mo.  669;  Union  R..  etc.,  Co. 
V.  Traube.  69  Mo.  355;  Atkisson  v. 
The  Castle  Garden,  28  Mo.  124;  Feh- 
renbach  Wine,  etc.,  Co.  v.  Atchison, 
etc..  R.  Co..  182  Mo.  A.  1,  167  SW 
631;  F.  H.  Smith  Co.  v.  Louisville, 
etc.,  R.  Co..  157  Mo.  A.  160,  187  SW 
890;  Wilson  v.  St.  Louis,  etc.,  R.  Co., 
129  Mo.  A.  847,  108  SW  612;  Mar- 
shall Uedloine  Go.  v.  Chicago,  sto.. 


R.  Co.,  126  Mo.  A.  455,  104  SW  478; 
Austin  v,  St.  Louis,  etc..  Packet  Co., 
16  Mo.  A.  197;  Lesinsky  v.  Great 
Western  Dispatch  Co.,  13  Mo.  A. 
576;  Davis  v.  Wabash,  etc.,  B.  Co..  13 
Mo.  A.  449  [rev  on  other  grounds  89 
Mo.  340,  1  SW  827];  Rice  v.  Indian- 
apolis, etc.,  R.  Co.,  8  Mo.  A.  27. 

Npbr. — Atchison,  etc,  R.  Co.  v. 
Lawler.  40  Nebr,  366,  68  NW  968. 

N.  H. — Hackett  v.  Boston,  etc,  R. 
Co.,  35  N.  H.  390. 

N.  Y. — Harris  v.  Delaware,  etc.,  R. 
Co..  61  N.  T.  656;  Sturgess  v.  Bis- 
sell,  46  N.  Y.  462;  Rice  v.  Ontario 
Steamboat  Co.,  66  Barb.  384;  Sher- 
man v.  Wells,  28  Barb.  403;  Harris 
V.  Panama  R.  Co.,  18  N.  Y.  Super. 
312;  Davis  v.  New  York,  etc.,  R.  Co., 

1  Hilt.  643. 

N.  C. — McConnell  v.  Southern  B. 
Co..  144  N.  C.  87,  66  SB  659. 

Oh. — Erie  B.  Co.  v.  Lockwood,  28 
Oh,  St.  858;  McGregor  v.  Kllgore,  6 
Oh.  358,  27  AmD  2«0. 

Or. — Prettyman  v.  Oregon  H.,  etc., 
Co..  13  Or.  841,  10  P  634. 

Pa. — Ruppel  V.  Allegheny  Valley 
R.  Co..  167  Pa.  166,  31  A  478,  46  Am 
SR  666;  Hand  v.  Baynes,  4  Whart. 
204,  33  AmD  64;  Warden  V.  Greer,  6 
Watts  424;  Glllingham  v.  Dempsey. 
12  Serg.  &  R.  183;  Lucesco  Oil  Co. 
V.  Pennsylvania  R.  Co.,  2  PIttsb.  477. 

S.  C. — Brown  v.  North  Western  R. 
Co.,  75  S.  C.  20,  64  SE  829;  Walling- 
ford  V.  Columbia,  etc..  R.  Co.,  26  S. 
C.  268,  2  SE  19;  Kyle  v.  Laurens  R. 
Co..  44  S.  C.  L.  382.  70  AmD  231; 
Shaw  V.  South  Carolina  R.  Co,,  30  S. 
C.  L.  462.  67  AmD  768.  See  also  Jen- 
kins V.  Atlantic  Coast  Line  R.  Co..  84 
S  C.  620.  66  SE  407  (recognizing  the 
rule). 

Tenn. — East  Tennessee,  etc.,  R. 
Co.  V.  Kelly,  91  Tenn.  699,  20  SW 
312,  30  AmSR  902,  17  LRA  691; 
Louisville,  etc.,  R.  Co.  v.  Mason,  11 
Lea  116.    Comjtare  Dean  v.  Vaccaro, 

2  Head  488,  75  AmD  744;  Edmlnson 
v.  Baxter,  4  Hayw.  112,  9  AmD  761. 

Tex. — Hovencamp  v.  Union  Stock- 
yards Co.,  180  SW  225;  Galveston, 
etc..  R.  Co.  V.  Jones,  104  Tex.  92,  134 
SW  328;  Galveston,  etc.  B.  Co.  v. 
Hall,  80  Tex.  606,  16  SW  441;  Texas, 
etc.,  R.  Co.  V.  "Tanker si  ey,  63  Tex. 
67;  Texas,  etc.,  R.  Co.  v.  Nicholson, 
61  Tex.  491;  Fowler  v.  Davenport, 
21  Tex.  626;  Southern  Kansas  R.  Co. 
v.  Hughey,  (Civ.  A.)  182  SW  861; 
San  Antonio,  etc..  R.  Co.  v.  Chlttlm, 
(Civ.  A.)  135  SW  747:  Missouri,  etc., 
R.  Ca  V.  Harrlman,  (Civ.  A,)  128  SW 
932;  Texas,  etc..  R.  Co.  v.  Hoffecker, 
(Civ.  A.)  123  SW  617;  St.  Louis,  etc., 
R.  Co.  V.  Adams,  55  "Tex.  Civ.  A.  245, 
118  SW  1165;  Texas  Cent.  R.  Co.  v. 
Watson,  54  Tex.  Civ.  A.  509,  118  SW 
175;  Missouri,  etc..  R.  Co.  v.  Dement. 
(Civ.  AJ  116  SW  635;  Gulf,  etc.,  R. 
Co.  v.  Cunningham,  51  Tex.  Civ.  A. 
368,  113  SW  767;  Texas,  etc.,  R.  Co. 
V.  Stephens,  (Civ.  A.)  86  SW  933; 
Gulf,  etc.,  R.  Co.  v.  Roberts,  (Civ.  A.) 
85  SW  479;  St.  Louis,  etc..  R.  Co.  v. 
Burns.  (Civ.  A.)  80  SW  104;  Gulf, 
etc.,  R.  Co.  V.  Butler.  81  Tex.  Civ.  A. 
676,  78  SW  84;  Southern  Pac.  Co.  v. 
rVArcals,  27  Tex.  Civ.  A.  67.  64  SW 
813;  Galveston,  etc.,  R.  Co.  v.  Efron, 
(Civ.  A,)  38  SW  639;  Texas,  etc..  R. 
Co.  v.  Payne,  15  Tex.  Civ.  A.  68,  88 
SW  366-  Missouri,  etc.,  R.  Co.  v. 
Cook.  8  Tex.  Civ.  A.  376,  27  SW  769; 
Missouri  Pac.  R.  Co.  v.  Barnes,  2 
Tex.  A.  Civ.  Cas.  I  575;  Gulf.  etc..  B. 
Co.  v.  Clark,  2  Tex.  A.  ClV.  Cas. 
I  512;  Texas,  etc.,  R.  Co.  v.  Davis,  ' 
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if  they  have  not  already  been  paid." 

In  case  of  iojnrsr.  Similar^,  where  goods  in- 
trasted  to  a  carrier  for  shipment  are  injured 
throngh  causes  for  which  the  carrier  is  responsible, 
the  owner  of  the  goods  is  entitled  to  recover  the 

UUh.— Fell  V.  Union  Pac,  R.  Co.,  32 
Utah  101,  88  P  1008,  28  LJtANS  1.  13 
AnnCas  1137. 

Vt.— Laurent  v.  Vaughn.  30  Vt.  90. 

Va. — Chesapeake,  etc..  R.  Co.  v. 
Stock,  104  Va.  97,  61  SE  161. 

W.  Va. — Quarrler  v,  Baltimore, 
etc..  R.  Co.,  20  W.  Va.  424. 

Wla. — Dean  v.  Chicago,  etc.,  R. 
Co.,  43  Wla.  306:  Whitney  v.  Chicago, 
etc.,  R.  Co.,  27  Wla.  127:  Chapman  v. 
Chicago,  etc.,  R.  Co.,  26  Wis.  295, 
7  AmR  81\ 

Enc — Hlort  v.  London,  etc.,  R. 
Co.,  4  Ex.  D.  188;  Waller  v.  Midland 
Great  Western  R.  Co.,  L.  R.  4  Ir.  876 
[rev  U  R.  1  Ir.  620];  Brandt  v. 
Bowlby.  a  B.  &  Ad.  032,  22  ECL  390, 
109  Reprint  1389;  O'Hanlan  v.  Great 
Western  R.  Co,  6  B.  &  S.  484,  118 
ECL  484.  122  Reprint  1274:  Btce  V. 
Baxendale.  7  H.  &  N.  96.  158  Reprint 
407;  Anderson  v.  North  Eastern  R. 
Co.,  4  L.  T.  Rep.  N.  S.  216. 

Ont. — Worden  v.  Canadian  Pac.  R. 
Co.,  18  Ont.  662;  Leader  v.  Northern 
R.  Co.,  8  Ont  92. 

[a]  la  u  Mttoa  affalnst  a  oar- 
xier  for  the  death  of  lumes  Intnuted 
to  It  for  tnuuportatlon,  the  measure 
of  damages  is  the  market  value  of 
the  horses  at  the  place  and  the  time 
of  delivery  had  they  arrived  alive 
and  uninjured  by  any  negligence  or 
the  carrier.  Texas,  etc.,  R.  Co.  v. 
Snyder,  <Tex.  Civ.  A.)  86SW  1041. 

fb]  Orafttt  prlM  at  whleh  ffoods 
iMvwit.— Where  freight  Is  lost,  the 
carrier  is  liable  to  the  consignee  for 
its  value  at  the  time  of  the  loss  at 
the  place  of  destination,  and  not  for 
the  credit  price  at  which  the  con- 
signee bou^t  It.  Brown  v.  North 
VTestern  B-  Co.,  76  S.  C.  20.  54  SB 
829 

[c]  ChMds  Intended  for  muOe.^ — 

(1)  Where  goods  are  shipped  in  the 
ordinary  course  of  commercial  traf- 
fic to  be  resold,  the  general  rule  Is 
that,  in  case  of  loss  Of  the  goods  for 
which  the  carrier  becomes  liable,  the 
measure  of  damages  Is  the  value  oi 
the  goods  at  the  point  of  destination. 
Kansas  City,  etc.,  R.  Co.  v.  O&Mey. 
116  Ark.  20,  170  SW  666.  (2)  Where 
a  carrier  lost  goods  in  its  possession 
for  transportation  to  plaintiff  in- 
tended for  resale  in  the  course  of 

Elalntlff's  business,  and  no  freight 
ad  ever  been  paid,  the  carrier  was 
liable  only  for  the  fair  market  value 
of  the  goods  at  the  time  and  the 
place  of  delivery,  and  not  for  prof- 
its which  plaintiff  might  have  made 
had  he  resold  the  goods  In  the  ordi- 
nary course  of  his  business.  Cin- 
cinnati, etc..  R.  Co.  V.  Hansford.  12B 
Ky.  37.  100  SW  251.  30  KyL  1106. 

[d]  A  reooverr  of  more  tlum  thm 
market  prloe  Is  In  no  event  reoover- 
able,  and  it  la  Immaterial  that  the 
price  paid  by  the  owner  exceeded  the 
market  price.  Mobile,  etc.,  R.  Co.  y. 
Robbins  Cotton  Co.,  94  Miss.  361,  48 
S  231. 

[e]  Bow  market  value  determined. 

— U)  In  fixing  the  measure  of  dam- 
ages, the  law  contemplates  a  range 
of  the  entire  market  and  the  aver- 
age of  price  thus  found  running 
through  a  reasonable  period  of  time. 
Neither  a  sudden  and  transient  in- 
flation nor  a  depression  of  prices 
should  control.  These  are  often  ac- 
cidental, produced  by  interested  and 
Illegitimate    combinations    for  tem- 

{lorary,  special,  and  selfish  objects, 
ndependent  of  tiie  influences  of 
lawful  commerce — a  forced  and  vio- 
lent perversion  of  the  laws  of  trade, 
not  within  the  contemplation  of  the 
regular  dealer,  and  not  deserving  to 
be  regarded  as  a  proper  basis  on 
which  to  determine  the  value,  when 
the  fact  becomes  material  In  the  ad- 
ministration of  JuHtice.  Smith  v. 
Grlfllth.  3  Hill  <N.  T.)  383.  28  AmD 


639.  (2)  So  the  estimate  is  to  be 
on  the  basis  of  the  wholesale,  rather 
than  the  retail,  value.  Wallace  v. 
Vlgus,  4  Btackll.  (Ind.)  260;  Texas, 
etc.,  R.  Co.  V.  Payne,  16  Tex.  Civ.  A. 
58,  38  SW  366. 

76.  See  infra  I  621. 

77.  U.  S. — New  York,  etc.,  R.  Co. 
v.  Estill.  147  U.  S.  591.  13  SCt  444. 
37  L.  ed.  292  [mod  41  Fed.  849]; 
Western  Mfg.  Co.  v.  The  Guiding 
Star,  87  Fed.  641;  The  Surrey,  30 
Fed.  223;  The  Colonel  Ledyard,  6  P. 
Cas  No.  3,027,  1  Sprague  530,  But 
compare  Harrison  V.  Stewart,  infra 
this  note. 

Ark. — St.  Louis  Southwestern  R. 
Co.  V.  Phoenix  Cotton  Oil  Co..  88  Ark. 
694,  lis  SW  393:  St.  Louls,  etc.,  R 
Ca  V.  Deshong,  68  Ark.  448,  SO  SW 
260. 

Del. — Carpenter  v.  Baltimore,  etc, 
R.  Co.,  64  A  262. 

Ga. — Lamb  v.  McHan,  17  Ga.  A.  6, 
86  8E  252. 

HI. — ^Wabash  R.  Co.  v.  Canipbell. 
219  111.  312,  76  NE  346,  8  LRANS 
1092;  Cleveland,  etc..  R.  Co.  v.  Pat- 
ton.  203  111.  376.  67  ^  804  [aff  104 
111.  A.  550]. 

Iowa. — Colsch  V.  Chicago,  etc.,  R. 
Co.,  117  NW  281;  Hudson  v.  North- 
ern Pac  R.  Co,,  92  Iowa  231,  60  NW 
608,  54  AmSR  650.  Compare  Far- 
sons  v.  U.  S.  Express  Co..  144  Iowa 
745,  123  NW  776,  25  LRANS  842 
(holding  that  the  measure  of  a  ship- 
per's recovery  for  the  injury  to  a 
machine  in  transportation  by  a  car- 
rier is  the  difference  between  its 
market  value  when  delivered  to  the 
carrier  and  Its  value  when  It  reached 
Its  destination). 

Kan. — St.  Louis,  etc.,  R.  Co.  v. 
Lieurance,  80  Kan.  424,  426,  102  P 
842  [clt  Cyc]. 

Ky. — Louisville,  etc,  R.  Co.  v. 
Thompson,  144  Ky.  765,  139  SW  939; 
Stone  V.  Adams  Express  Co.,  122  SW 
200;  Cincinnati,  etc..  R.  Co.  v.  Logan, 
96  SW  910,  29  KyL  1123;  Illinois 
Cent.  R.  Co.  v.  Holt,  92  SW  540,  29 
KyL  135. 

La. — Silverman  v.  St.  Louis,  etc., 
R.  Co.,  51  La.  Ann.  1785.  26  S  447; 
Henderson  v.  Ship  Maid  of  Orleans, 
12  La.  Ann.  362;  Alford  v.  Illinois 
Cent.  R.  Co.,  9  La.  A.  (Orleans)  110; 
Oakey  v.  Russell.  6  Mart.  N.  S.  68. 

Me. — Ross  V.  Maine  Cent.  R.  Co,, 
114  Me.  287,  96  A  223.  225  [cit  Cyc]. 

Mass. — Henry  J.  Perkins  Co.  v. 
American  Express  Co.,  199  Mass. 
561,  85  NE  895;  Hendrick  v.  Boston, 
etc.,  R.  Co..  170  Mass.  44.  48  NE  835. 

Mo. — McHaney  v.  St.  Louis,  etc., 
R.  Co.,  149  Mo.  A.  369,  129  SW  1065; 
Blackmer,  etc..  Pipe  Co.  v.  Mobile, 
etc.,  R.  Co.,  137  Mo.  A.  479,  119  SW 
1 ;  Matney  v.  Chicago,  etc.,  R.  Co., 
76  Mo.  A.  233;  Hell  v.  St  LoulB^  etc., 
R.  Co..  16  Mo.  A.  363. 

N.  T. — King  v.  Sherwood,  22  App. 
Div.  648.  48  NTS  84;  Smith  v.  Grif- 
flth,  3  Hill  183,  88  AmD.  689.  But 
compare  Black  v.  Camden,  etc.,  R. 
Co.,  infra  this  note. 

Okl. — St.  Louis,  etc,  R.  Co.  v. 
Plburn.  30  Okl.  262,  120  P  923. 

S.  C. — Davis  V.  Blue  Ridge  R.  Co., 
81  S.  C.  466.  62  SE  856. 

Tex. — Hovencamp  v.  Union  Stock- 
yards Co.,  180  SW  225;  Gulf,  etc.,  R. 
Co.  V.  Stanley,  89  Tex.  42,  83  SW 
109;  Galveston,  etc.,  R.  Co.  v.  John- 
son, 19  SW  867;  Texas  Mexican  R. 
Co.  V.  King.  (Civ.  A.)  174  SW  336; 
Chicago,  etc..  It.  Co.  v.  Bell,  (Civ. 
A.)  168  SW  896;  Missouri,  etc.,  R. 
Co.  V.  Brown,  (Civ.  A.)  147  SW  1177; 
Pecos,  etc..  R.  Co.  v.  Crews,  (Civ.  A.) 
139  SW  1049;  Scott  v.  Texas  Cent. 
R.  Co.,  60  Tex.  Civ.  A.  281.  127  SW 
849;  Houston,  etc.,  R.  Co.  v.  Roberts, 
60  Tex.  Civ.  A.  145,  126  SW  890: 
St.  Louis,  etc.,  R.  Co.  v.  Franklin,  68 


difference  between  the  value  of  the  goods  at  the 
time  and  plaoe  of  deliver;  in  an  uninjured  oon- 
dition  and  their  value  in  tite  depreciated  condition 
in  which  they  were  delivered,  less  the  freight 
charges  to  the  point  of  destination  if  they  have  not 

Tex.  Civ.  A.  41,  123  SW  1150;  Chi- 
cago, etc..  R.  CO*,  v.  Jones,  (Civ.  A.) 
118  SW  759;  Texas  Cent.  R.  Co.  v. 
Watson,  64  Tex.  Civ.  A.  509.  118  SW 
175;  Missouri,  etc.,  R.  Co.  v.  Light. 
64  Tex.  Ci*^.  A.  481,  117  SW  1058; 
Missouri,  etc.,  R.  Co.  v.  Rich,  51  Tex. 
Civ.  A.  312,  112  SW  114;  Ft.  Worth, 
etc.,  R.  Co.  V.  Richards,  (Civ.  A.)  105 
SW  236;  Texas  Cent.  R  Co.  v.  Hun- 
ter, 47  Tex.  Civ.  A.  190,  104  SW 
1075;  Gulf,  etc,  R.  Co.  v.  Batte,  (Civ. 
A.)  94  SW  846;  St.  Louis,  etc.,  R. 
Co.  v.  BerMT,  42  Tex.  Civ.  A.  470,  98 
SW  1107;  Gulf,  etc.,  R.  Ca  v.  Terry, 
(Civ.  A.)  89  SW  792;  St.  LoulB,  etc^ 
R.  Co.  V.  Foster,  (ClV.  A.)  89  SW 
450;  Texas,  etc..  R.  Co.  v.  Sherrod. 
(Civ.  A.)  87  SW  868  [afl  »»  Tex.  382, 
89  SW  956];  Hfssourl.  etc.,  R.  Co.  v. 
Allen.  89  Tex.  Civ.  A.  236,  87  SW 
168:  Texas,  etc.  R.  Co.  v.  Stephens, 
(Civ.  A.)  86  SW  933;  Texas,  etc.,  R. 
Co.  V.  Dishman,  88  Tex.  Civ.  A.  277. 
85  SW  319;  San  Antonio,  etc,  R.  Co. 
V.  Dolan,  (Civ.  A.)  85  SW  302;  Gulf, 
etc.,  R.  Co.  V.  Everett,  37  Tex.  Civ. 
A.  167,  83  SW  267;  Chicago,  etc.,  R. 
Co.  v.  Halsell.  36  Tex.  Civ.  A.  126. 
80  SW  140  [aff  98  Tex.  244,  83  SW 
16];  St.  Louis,  etc.,  R.  Co.  v.  Burns, 
(dv.  A.)  80  SW  104;  Texas,  etc,  R. 
Co.  V.  Murtishaw,  34  Tex.  Civ.  A. 
447,  78  SW  963;  International,  etc, 
R.  Co.  V.  Young,  (Civ.  A.)  72  SW 
68;  Texas,  etc„  R.  Co.  v.  Blgham, 
(Civ.  AO  67  SW  622;  Gulf.  etc.  B. 
Co.  V.  Butler,  26  Tex.  Civ.  A.  494, 
63  SW  650;  Missouri,  etc..  R.  Co.  v. 
Wells.  24  Tex.  Civ.  A.  304,  58  SW 
842;  Gulf,  etc.,  R.  Co.  v.  Staton, 
(Civ.  A.)  49  SW  277:  San  Antonio, 
etc.,  R.  Co.  V.  Wright.  20  Tex.  Civ. 
A.  186,  49  SW  147-  Texas,  etc,  R. 
Co.  V.  Arnold,  16  Tex.  Civ.  A.  74, 
40  SW  829;  Missouri,  etc.,  R.  Co.  v. 
Cobb.  (Civ.  A.)  36  SW  600;  Texas, 
etc.,  R.  Co.  V.  Berchfleld.  12  Tex. 
Civ.  A.  146.  83  SW  1022;  Texas,  etc.. 
R.  Co.  V.  Avery.  (Civ.  A.)  83  SW 
704;  Reeves  v.  Texas,  etc.,  R.  Co.,  11 
Tex.  Civ.  A.  514,  32  SW  920;  Hous- 
ton, etc.,  R.  Co.  v.  Williams,  (Civ. 
A.)  31  SW  556;  Gulf,  etc..  R.  Co.  v. 
Simmons,  (Civ.  A.)  28  SW  825;  Gal- 
veston, etc.,  R.  Co.  v.  Herring,  (Civ. 
A.)  28  SW  680:  Atchlaon.  etc,  R. 
Co.  V.  Grant,  6  Tex.  Clv.  A.  674,  26 
SW  286;  Texas,  etc..  R.  Co.  v. 'Klep- 
per,  (Clv.  A.)  24  SW*  567;  Interna- 
tional, etc.,  R.  Co.  v.  Dimmit  County 
Pasture  Co.,  5  Tex.  Civ.  A.  186.  28 
SW  754;  Galveston,  etc.,  R.  Co.  v. 
Sllegman,  (Clv.  A.)  23  SW  298;  Mis- 
souri Pac  R.  Co.  v.  Breeding,  (A.) 
16  SW  184. 

Va. — Southern  Elxpreaa  Co.  v. 
Jacobs,  109  Va.  ST,  32;  68  SE  17  Colt 
Cyc]. 

But  compare  Harrison  v.  Stewart. 
11  F.  Cas.  No.  6.145.  Taney  486; 
Black  V.  Camden,  etc.,  R.,  etc.,  Co.. 
46  Barb.  (N.  Y.)  40  (both  holding 
that  where  the  goods  are  damaged 
In  transportation,  the  measure  of 
value  is  the  difference  between  their 
value  at  the  place  of  shipment  and 
as  delivered  at  the  destination). 

[a]  Sole  appUeOw— (1)  In  a  suit 
for  damages  to  an  Interstate  ship- 
ment of  sheep,  for  failing  to  unload 
them  for  water,  food,  and  rest,  as 
required  by  U.  S.  Rev.  St.  S  4386.  the 
measure  of  damages  is  the  difference, 
if  any,  In  the  fair  market  value  at 
the  point  of  destination  In  the  condi- 
tion In  which  they  were  delivered 
and  what  It  would  have  been  If  they 
had  been  properly  unloaded  for  food 
and  water.  St.  Louis,  etc.,  R.  Co.  v. 
Plburn.  30  Okl.  262.  120  P  928.  (2) 
The  measure  of  damages  for  Injuries 
to  horses  while  escaping  frpm  stock 
pens  in  advance  of  loading  is  the 
difference  between  the  market  value 
of  the  horses  In  their  damaged  con- 
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already  been  paid.**  > 

Tnight  chuges.  Where  by  the  terms  of  the 
contract  the  damages  are  to  be  computed  on  the 
basis  of  the  value  of  the  property,  being  the  bona 
fide  invoice  priee,  if  any,  to  the  cons^ee,  includ- 
ing the  freight  charges,  if  prepaid,  at  the  place 
and  time  of  shipment,  plaintiff  is  entitled  to  recover 
freight  paid  by  him  as  a  part  of  the  damages.'" 

607]  b.  Extent  and  Limits  of  Snle— (1)  In 
Omeral — (a)  In  Case  of  Losb.  The  rule  stated  in 
the  preeeding  section^  in  respect  of  the  amount 
recoverable  in  case  of  loss  applies  both  in  actions 
of  tort  and  in  actions  based  on  a  breach  of 
the  contract  of  shipment  and  the  operation  Of 
the  rule  is  not  affected  by  the  fact  that  the  shipper 
Tas  permitted  to  substitute  animals  other  than 
those  shipped  in  the  place  of  those  which  were  lost 
at  a  junction  point  on  the  route,"'  or  that  the  stock 
shipped  was  to  be  kept  for  use  and  was  not  to  be 
sold.*'  If,  however,  the  contract  of  shipment  stipu- 
lates that  the  value  of  the  goods  is  to  be  determined 
at  the  'place  of  shipment,  the  value  must  be  deter- 
mined in  accordance  with  such  stipulation,**  unless 
contracts  of  this  character  are  forbidden  by  stat- 
ute, in  which  case  the  value  of  the  goods  will  be 
determined  in  accordance  with  the  general  rnle.*" 


ditlon  and  what  their  valu*  would 
have  b«en  If  they  had  not  been  in- 
jured. Louisville,  etc.,  R.  Co.  v. 
Thompson.  144  Ky.  765,  139  SW  929. 
<3)  in  an  action  asatnst  a  carrier  for 
damagea  sustained  owing  to  the  im- 
proper handlins  of  a  shipment  of 
fruit,  the  measure  of  damages  Is  the 
difference  In  the  market  value  of  the 
fruft  had  It  arrived  in  proper  condi- 
tion and  its  market  value  in  the 
condition  in  which  it  did  arrive.  St. 
Louis,  etc.,  R.  Co.  v.  Henry,  (Tex. 
Civ.  A.)  81  SW  334. 

[bl  Where  animals  were  shlpptd. 
and  oUrerent  animals,  of  an  inxerlor 
ovaUtr,  deUvared,  it  was  held  that 
the  measure  of  damages  was  the 
dlflTerence  in  value  between  the  two 
lots  at  the  place  of  delivery.  Hem- 
phis,  etc..  Packet  Co.  v.  Abell,  30  SW 
658.  17  KyL  191. 

[c]  Where  ffoods  injured  In  trans- 
portattOB  arrive  at  nli^t,  their  mar- 
ket value  on  the  following  day  is  the 
market  value  to  be  employed  in  de- 
terminfng  the  measure  or  damages 
for  injury  thereto.  St.  Louis,  etc., 
R.  Co.  v.  Henry,  (Tex.  Civ.  A.)  81  SW 
334. 

78.   See  Infra  9  621. 

T9.  Carr  v.  Pennsylvania  R.  Co.. 
88  N.  J.  2S5,  96  A  688.  Compare 
infra  |  621. 

80.  See  supra  9  606. 

81.  Southern  R.  Co.  v.  Hatter,  165 
Ala.  423,  61  8  723;  Sturgeon  v.  St. 
Louis,  etc.,  R.  Co..  85  Mo.  569;  Union 
R..  etc.,  Co.  V.  Traube,  59  Mo.  355; 
Texas,  etc..  R.  Co.  v.  Sims.  (Tex,  Civ. 
A.)  26  SW  684. 

83.  EI  Paso,  etc.,  R.  Co.  v.  Lumb- 
ley,  56  Tex.  Civ.  A.  418.  120  SW  1050. 

83.  Gulf,  etc..  R.  Co.  v.  Glliespie. 
64  Tex.  Civ.  A.  693,  118  SW  628. 

84.  Merchants',  etc.,  Transp.  Co.  v. 
Eichberg.  109  Md.  211,  71  A  993,  130 
AmSR  524;  Dean  v.  Toledo,  etc.,  R. 
Co.,  148  Mo.  A.  428.  128  SW  10. 

[a]  Waiver, — provision  of  this 
character  may  be  waived  by  the 
parties.  Merchants',  etc.,  'Fransp.  Co. 
V.  BIchberg,  109  Md.  211,  71  A  993, 
130  AmSR  524. 

[b]  JMmm  not  within  hlU  of  lad- 
Inc^Where  a  blU  of  lading  for  flour 
delivered  to  a  railroad  for  transpor- 
tation stipulated  that,  "In  the  event 
of  the  loss  of  any  property,"  etc., 
"the  value  or  cost  of  the  same  at  the 
point  and  time  of  shipment  is  to 
govern,"  the  company  in  such  case 
to  have  the  beneflt  of  any  Insurance, 
the  delivery  of  the  flour  at  the  point 
of  destination  to  a  wrong  person  was 
not  a  lou  within  the  mtent  of  the 


bin  of  lading,  and  the  proof  of  value 
in  an  action  against  the  railroad  to 
recover  the  vuue  of  the  flour  was 
not  therefore  limited  to  the  point  of 
shipment.  Baltimore,  etc.,  R.  Co.  v. 
McWhInney,  36  Ind.  436. 

[c]  In  the  absence  of  direct  eri- 
dence  of  vmlne  at  plaes  of  alitommt, 
the  damages  for  loss  of  a  shipment 
may  be  determined  with  reasonable 
certainty  by  deducting  the  freight 
and  cost  of  converting  the  com- 
modity into  cash  from  Its  value  at 
destination.  Lamb  v.  Mitchell,  15 
Qa.  A.  759.  84  SB  213;  St.  An.thony, 
etc..  El.  Co.  V.  Great  Northern  R. 
Co..  127  Minn.  299.  149  NW  471. 

85.  Saunders  v.  Southern  R.  Co., 
90  S.  C.  79,  72  SB  637:  Jenkins  v. 
Atlantic  Coast  Line  R.  Co.,  84  B.  C. 
620.  66  SE  407. 

86.  See  supra  9  606. 

87.  Southern  Express  Co.  V.  Ja- 
cobs, 109  Va.  27,  63  SE  17. 

88.  Gulf,  etc.,  R.  Co.  v.  Stanley, 
89  Tex.  42.  83  SW  109;  Pecos,  etc.. 
R.  Co.  V.  Holmes,  CTex.  Civ.  A.)  177 
SW  505. 

88.  Gulf,  etc..  R.  Co.  V.  Stanley, 
89  Tex.  42.  33  SW  109  [aff  <Civ.  A.) 
29  SW  807];  Pecos,  etc..  R.  Co.  v. 
Holmes.  (Tex.  Civ.  A.)  177  SW  505; 
Missouri,  etc.,  R.  Co.  v.  Golson,  (Tex. 
Civ.  A)  133  SW  456;  Missouri,  etc., 
R.  Co.  V.  Keyser,  88  -Tex.  Civ.  A.  355, 
87  SW  389 ;  Gulf,  etc.,  R.  Co.  v. 
Hume,  6  Tex.  Civ.  A.  653,  24  SW  915 
[aff  87  Tex.  211,  27  SW  110]. 

[a]  ninstration. — There  Is  no  dis- 
tinction in  the  rule  for  the  measure 
of  damages  In  an  action  asainst  a 
carrier  for  Injuries  to  cattle  by  negli- 
gent transportation  between  cattle 
shipped  for  immediate  sale  and  those 
intended  for  grazing  and  later  sale, 
the  shipper  in  either  case  being  en- 
titled to  the  lessened  market  value 
of  the  cattle  at  destination  proxi- 
mately caused  by  the  carrier's  negli- 
gence. Missouri,  etc.,  R.  Co.  v.  Word, 
51  Tex.  Civ.  A.  206.  HI  SW  753. 

90.  Gulf,  etc,  R.  Co.  v.  Gillespie, 
E4  Tex.  Civ.  A.  593,  118  SW  628. 

91.  St.  Louis,  etc.,  R.  Co.  V. 
Adams.  55  Tex.  Civ.  A.  245.  118  SW 
1155  (holding  that  the  value  of  the 
shipment  at  the  time  and  place  of 
delivery  was  the  amount  recover- 
able, and  not  the  amount  brought  at 
the  place  where  the  enforced  sale 
occurred). 

93.  Ala. — ^East  Tennessee,  etc.,  R. 
Co.  v.  Johnston.  76  Ala.  696,  61  AmR 
489 

Ark. — 8l  Z<oula,  etc.,  R.  Co.  v. 
Deahong.  63  Ark.  448,  8S  SW  260. 


606]  (b)  In  Oue  of  Injnry.  So  the  rule 
stated  in  the  preceding  section^"  in  respect  of  the 
amount  recoverable  in  case  of  injury  applies  irre- 
spective of  the  character  of  the  goods,*'  or  the 
purposes  for  which .  they  were  intended,^  as  for 
instance  by  the  fact  that  the  goods  were  not 
intended  to  be  placed  on  the  market  as  soon  as 
they  reached  their  destination,  but  were  shipped 
there  for  the  purpose  of  getting  them  in  condition 
for  sale  at  that  place,^  or  by  the  fact  that  the 
property  shipped  was  intended  to  be  kept  for  use 
and  not  for  sale;""  nor  is  the  operation  of  the  rule 
affected  by  the  fact>  that  the  shipment  was  quaran- 
tined and  sold  at  some  place  other  than  that  of 
its  destination  because  of  the  carrier's  negligence," 
that  the  goods  are  taken  for  transportation  to  a 
point  beyond  defendant's  line,'^  that  each  of  sev- 
eral carriers  over  whose  lines  the  goods  passed 
limited  its  liability  to  its  own  line,"  that  none  of 
the  carriers  transported  the  goods  to  the  place  of 
final  destination,"*  that  the  carrier  charged  a  re- 
duced rate  in  consideration  of  an  exemption  from 
its  liability  as  insurer,  injury  to  the  goods  having 
been  sustained  by  the  carrier's  negligence,'^  or 
that  the  shipper  of  the  goods  repaired  the 
injury   without   cost   to   the   consignee,  where 

Ky. — Illinois  Cent.  R.  Co.  v.  Curry, 
127  Ky.  648.  106  SW  294.  32  KyL  611. 

Me. — Perkins  v.  Portland,  etc.,  R. 
Co_^  47  Me.  573,  74  AmD  507. 

'Tex.— El  Paso,  etc.,  R.  Co.  v. 
Lumbley.  56  Tex.  Civ.  A.  418,  120  SW 
1050;  Texas,  etc^  R.  Co.  v.  Moore, 
(Civ.  A.)  119  SW  897;  Chicago,  etc., 
R.  Co.  v.  Jones,  {Civ.  A.)  118  SW  759; 
International,  etc..  R.  Co.  v.  Wil- 
liams, 56  Tex.  Civ.  A.  176,  118  SW 
758;  Gulf.  etc..  R.  Co.  v.  Cunning- 
ham, 61  Tex.  Civ.  A.  368,  113  SW  767; 
Texas,  etc.  R.  Co.  v.  White,  36  Tex. 
Civ.  A.  521.  80  SW  641;  Gulf,  etc.,  R. 
Co.  v.  Eddlns.  7  Tex.  Civ.  A.  116,  26 
SW  161. 

Va. — Southern  Express  Co.  v.  Ja- 
cobs, 109  Va.  27,  32.  63  SE  17  [clt 

Cyc].   

[a]  Thus,  (1)  where  In  an  action 
against  a  railroad  company  for  In- 
juries to  live  stock  shipped  under  a 
contract  by  which  defendant  was 
liable  only  for  damages  between  the 
towns  of  L  and  M,  although  the  des- 
tination of  the  stock  was  A,  some 
two  hundred  miles  beyond  M,  the 
evidence  showed  that  the  injuries 
were  sustained  between  L  and  M,  the 
court  properly  Instructed  that  the 
measure  of  damages  was  to  be  based 
on  the  condition  of  the  stock  on 
arrival  at  A  Illinois  Cent.  R.  Co.'  v. 
Curry,  127  Ky.  643,  106  SW  2>t4.  32 
KyL  513.  (2)  Where  the  contract  of 
shipment  of  stock  recites  that  it  is 
from  the  place  of  shipment  to  that  of 
final  destination  and  limits  the  lia- 
bility of  the  railroad  until  delivery 
to  a  connecting  line  at  an  Intermedi- 


ate point,  the  stock  being  shipped  for 
sale  at  the  point  of  flnal  destination, 
the  measure  of  damages  for  injuries 
before  delivery  to  the  connecting 
line  is  the  market  value  of  the  stock 
at  the  point  of  final  destination. 
Gulf,  etc.,  R.  Co.  V.  Eddins,  7  Tex. 
Civ.  A.  116.  26  SW  161.  (3)  Where 
the  Initial  carrier  knew  the  ultimate 
destination  of  a  shipment  of  cattle, 
although  It  did  not  carry  them  the 
whole  way,  the  measure  of  damages 
for  negligent  injuries  was  the  differ- 
ence  between  the  market  value  of  the 
cattle  in  the  condition  in  which  they 
should  have  arrived  at  destination 
and  their  market  value  In  the  condi- 
tion in  which  they  actually  arrived. 
Missouri,  etc.,  R.  Co.  v.  Mulkey,  (Tex. 
Civ.  A.)  169  SW  111. 

93.  Gulf,  etc..  R.  Co.  v.  Houghtony 
(Tex.  Civ.  A.)  68  SW  718. 

84.    Gulf,  etc.,  R.  Co.  V.  Houffhton. 
<Tex.  Civ.  A.)  68  SW  718. 
95.   Blaokmer,  etp.r»Plpfl  Co.  v.  Uo- 
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[§§  608-609 


sneh  repairs  were  not  made  for  the  bmeflt 
of  the  earrier."  And  the  &ct  that  live  stook  in- 
jured dipping  in  crude  oil  recovered  from  sueh 
injury  does  not  i}reclude  the  owner  from  reeovexy 
for  any  depreciation  in  value  .caused  thereby.**  If^ 
however,  the  contract  of  shipment  stipulates  that 
the  value  of  the  goods  is  to  be  determined  at  the 
place  of  shipment,  the  value  must  be  determined  in 
accordance  with  sueh  stipulation,"  unless  contracts 
of  this  charactw  are  forbidden  by  statute,  in  which 
case  the  value  of  the  goods  will  he  detemuned  in 
accordance  with  the  gweral  rale.""  And  where 
the  shipper  elects  to  accept  delivei7  of  the  goods 
shipped  at  some  point  short  of  tiie  destination 
named  in  the  contract  of  shipment,  and  the  goods 
are  injured  in  transportation,  he  may  recover  the 
difference  in  the  value  of  the  goods  as  delivered 
and  what  they  would  have  been  worth  at  the 
place  of  delivery  if  they  had  not  been  injured  in 
transportation.^  While  ordinarily  the  measure  of 
damages  where  live  stock  is  injured  is  the  differ- 
ence between  their  value  before  and  after  their 
injury,  yet,  where  the  shipper  refused  to  accept  the 
injured  live  stock  and  the  carrier  sold  it  and 


retained  the  proceeds,  the  measure  of  damwes  is 
the  difEerenee  between  the  market  value  of  t^e 
stock  before  and  after  injury  plus  the  proceeds  of 
the  sale,  less  necessary  expenses.' 

609J  (2)  Where  Goods  Have  No  Market  Valne. 
In  case  of  toss.  Where  goods  lost  in  transporta- 
tion have  no  market  value  in  the  ordinary  accepta- 
tion of  the  term,  sueh  for  instance  as  wearing  ap- 
parel, household  goods,  etc.,  compensation  for  the 
actuid  loss  is  the  fundamental  principle  on  which 
the  measure  of  damage  rests.'  The  amount  to  be 
awarded  as  damages  is  ordinarily  the  actual  value 
of  the  goods  lost  to  the  owner,*  considering  their 
cost,  the  practicability  and  expense  of  replacing 
them,  and  such  other  conditions  as  affect  their 
value  to  the  owner,"  and  not  what  Uie  goods  might 
bring  if  sold  as  second-hand  goods,*  or  merely  nom- 
inal dunages.'  Sueh  a  basis  of  estimating  damages, 
it  ia  said,  would  be  most  unjust,'  as  the  amount 
awarded  would  ^en  depend  lazgely  on  circum- 
stances which  would  have  nothing  to  do  with  the 
intrinsic  value  of  the  articles  or  their  actual  worth 
to  the  owner.'  But  the  owner  is  not  entitled  to 
recover  some  fanciful  price  which  he  nug^t  place 


bJIe,  «tc.,  R.  Co.,  137  Mo.  A.  479,  119 
SW  1. 

96.  Little  V.  Atlantic  Coast  Line 
R.  Co.,  168  N.  C.  658,  85  SE  18. 

97,  Mlaaouri.  etc.,  R.  Co.  v. 
Cauble,  (Tex.  Civ.  A.)  174  SW  880. 

sa.  Southern  R.  Co.  v.  Gofer,  149 
Ala.  665.  43  S  102;  Merchants',  etc., 
Transp.  Co.  v.  Blchberg,  108  Ma.  211, 
71  A  993,  ISO  AmSff  624:  Illinois 
Cent.  R.  Co.  v.  Lanrdon.  71  MlM.  116, 
14  S  462. 

99.  McConnell  V.  Southern  R.  Co., 
144  N.  C.  87.  56  SE  559;  International, 
etc.,  R.  Co.  V.  Pariah,  18  T«x.  Civ.  A. 
ISO.  4S  8W  1066  (holding  that  a  rail- 
road company  is  llabla  for  Injuries  to 
live  stock  resultlna  from  overload- 
Ins,  althoagli  the  shipper  contracted 
to  the  contrary,  as  Rev.  St.  [1S96] 
art  820  prohibits  common  carriers 
from  Umltinr  their  common-law 
llabilltr). 

1.  St.  Louis,  etc.,  R.  Co.  v.  Lleu- 
rance,  80  Kan.  424.  102  P  842. 

a.  Rankin  v.  Cincinnati,  etc.,  R. 
Co.,  163  Ky.  183,  172  SW  S77;  Cin- 
cinnati, etc.,  R.  Co.  V.  Rankin.  154 
Ky.  549,  157  SW  926,  163  Ky.  780,  166 
SW  400,  46  LRANS  629. 

8.  Kates  Transfer,  etc..  Co.  v. 
Klassen,  6  Ala.  A.  801,  69  S  S66; 
Lloyd  V.  Hauffh,  etc.,  Storave,  etc., 
Co.,  228  Pa.  148.  72  A  616,  21LRANS 
188:  International,  etc.,  R.  Co.  v. 
Nicholson,  61  Tex.  660. 

4.  Ala. — Southern  Express  Co.  v. 
OVena,  146  Ala.  412,  41  S  762,  119 
AmSR  41,  8  LRANS  369  and  note,  9 
AnnCas  1143  and  note;  Kates  Trans- 
fer, etc.,  Co.  V.  Klassen,  6  Ala.  A. 
801,  69  S  866. 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Dasue.  118  Ark.  277.  17^  SW  188. 

Colo. — Denver,  etc.,  R.  Co.  v.  Frame, 
6  Colo.  S82. 

III. — Parmelee  v.  Raymond,  48  111. 
A.  609. 

Mass. — Wall   v.   Piatt.   189  Mass. 

398,  48  NK  270. 

Mich. — Baker  v.  Maher.  How.  N.  P. 
39. 

N.  Y. — Fairfax  v.  New  York  Cent., 
etc.,  R.  Co.,  78  N.  Y.  167.  29  AmR  119. 

Okl.— St.  Louis,  etc..  R.  Co.  v.  Dun- 
ham, 36  Okl.  724,  129  I>  862. 

Pa. — Lloyd  v.  Maugh,  etc..  Storage, 
etc..  Co..  223  Pa.  148.  72  A  516.  21 
LRANS  188;  Hofford  V.  New  York 
Cent.  R.  Co.,  43  Pa.  Super.  303 
(clothing). 

Tex.— -International,  etc..  R.  Co.  v. 
Nicholson,  61  Tex.  550;  Houston 
Transfer,  etc.,  Co.  v.  Whltcomb.  (Civ. 
A.)  147  SW  358:  Galveston  R.  Co.  v. 
-Giles,  (Civ.  A.)  126  SW  282;  Mis- 
souri, etc..  R.  Co.  V.  Dement,  (Civ. 
A.)  lis  8W  636;  Texas,  etc.,  R.  Co. 


V.  Wilson  Hack  Line,  46  Tex.  Civ.  A. 
38,  101  SW  1042;  Benedict  v.  Chicago, 
etc..  R.  Co..  (Civ.  A.)  91  SW  811; 
Wells  v.  Williams,  (Civ.  A.)  71  SW 
314;  Missouri,  etc.,  R.  Co.  v.  David- 
son, 25  Tex.  Civ.  A.  184.  60  SW  278; 
Houston,  etc.,  R.  Co.  v.  Ney.  (Civ.  A.) 
58  SW  43;  Texas,  etc.,  R.  Co.  v.  Cook. 
2  Tex.  A.  Civ.  Cas.J  669:  Gulf,  etc., 
R.  Co.  V.  Clark.  2  Tex.  <5iv.  A.  C^. 
;  612;  Missouri  Pac.  R.  Co.  v.  Hewitt, 
2  Tex.  A.  Civ.  Caa.  I  273. 

[  a  ]  PhotoffTsplM. — ^Where  photo- 
graphs are  lost,  the  measure  of  dam- 
ages is  the  value  of  the  goods  to  the 
owner.  Kates  Transfer,  etc.,  Co.  V. 
Klassen,  6  Ala.  A.  301,  S9  S  366. 

[b]  Property  snoh  as  a  portrait 
must  be  valued  according  to  the 
worth  to  the  owner,  taking  into  ac- 
count also  the  probable  expense  of 
reproduction,  if  practicable.  Green 
v.  Boston,  etc.,  R.  Co.,  128  Mass.  221, 
86  AmR  370;  Houston,  etc.,  R.  Co.  v. 
Burke.  65  Tex.  323.  40  AmR  808; 
Houston,  etc..  R.  Co.  v.  Ney.  (Tex. 
Ctv.  A.)  68  SW  43. 

[c]  In  aa  action  for  tlie  value  of 
■•oond-hana  TeUoles  lost,  where  they 
have  no  market  value,  the  measure 
of  recovery  is  the  actual  value  to 
the  owner,  and  the  jury  in  determin- 
ing their  actual  value  may  take  into 
consideration  their  cost  when  new 
and  when  second  hand,  what  plaintiff 
paid  for  them  and  their  condition 
when  they  left  the  seller,  and  all 
facts  discloaine  their  history  which 
would  enable  them  to  determine 
what  they  were  fairly  worth.  Texas, 
etc.,  R.  Co.  V.  Wilson  Hack  Line,  46 
Tex.  Clv.  A.  38,  101  SW  1042. 

[d]  AreUteefB  pUiw^(l)  The 
measure  of  damage  for  loss  of  archi- 
tect's plans  are  held  to  be  the  rea- 
sonable  expense   of   procuring  new 

Slans.  Mather  v.  American  Express 
o.,  138  Mass.  66.  62  AmR  268.  (2) 
Where  architect's  plans  were  shipped 
by  express  to  be  entered  in  competi- 
tion for  a  priie.  It  was  held  that  the 
measure  of  damage  for  their  loss 
was  not  the  value  of  the  time  and 
labor  in  making  the  plans,  but  the 
value  of  plalntltra  chance  of  obtain- 
ing the  premium.  The  loss  or  Injury 
for  which  the  carrier  Is  liable  must 
be  the  proximate  consequence  of  the 
Injury.  Adams  Bxpress  Co.  v.  Eg- 
bert, 86  Pa.  360,  7.8  AmD  382. 

re]  The  valne  of  a  mnsemii  ool- 
leotloB  it  has  been  held  is  to  be  esti- 
mated by  Its  value  at  the  nearest 
market  rather  than  the  value  of  the 
owner's  time  in  making  the  collec- 
tion. Yoakum  v.  Dunn,  1  Tex.  Clv. 
A.  524,  21  SW  411. 


rf]    Xodel  of  patented  maotalM.^ 

Where  the  property  lost  Is  a  model 
of  a  patented  soQ  pulveriser  ma- 
chine, plaintin  la  entitled  to  re- 
cover for  the  materials  going  Into 
the  machine  and  the  reasonable  cost 
of  constructing  it.  Including  the  work 
done  by  himself  and  others.  St. 
Louis,  etc.j  R.  Co.  v.  Dague.  118  Ark. 
277,  17«  SW  188. 

[g]  Oander  who  has  nnOertakeB 
to  earrr  and  deliver  a  draft  is  ac- 
countable for  the  amount  due  on  the 
draft,  and  not  merely  for  the  loss 
sustained  by  the  owner  aa  the  sub- 
sequent result  of  Inability  to  collect 
It.   Jones  v.  Wells.  28  CaL  269. 

6.  Denver,  etc..  R.  Co.  v.  Frame, 
6  Colo.  382;  Lloyd  v.  Haugh,  etc., 
Storage,  etc.,  Co.,  223  Pa.  1«.  72  A 
616,  21  LRANS  188;  Wells  v.  Wil- 
liams, (Tex.  Clv.  A.)  71  SW  814:  and 
cases  supra  note  4. 

6.  Colo. — Denver,  etc.,  R.  Co.  v. 
Frame,  6  Colo.  882. 

III. — ^Parmelee  v.  Raymond.  48  111. 
A.  609. 

N.  Y.— Fairfax  V.  New  York  Cent., 
etc.,  R.  Co.,  73  N.  Y.  167,  29  AmR 
119;  Jeuup  V.  Piatt,  76  Mtsc.  468, 
136  NYS  616. 

Okl. — St.  Iiouls.  etc.,  R.  Co.  v.  Dun- 
ham, 36  Okl.  724,  129  P  862. 

Tex. — Missouri,  etc.,  R.  Co.  v,  De- 
ment. (Clv.  A.)  Il6  SW  886, 

"The  court  did  not  err  In  charglnsr 
the  Jury  that  the  plaintiff  was  en- 
titled to  recover  the  full  value  of  the 
clothing  for  use  to  him.  In  New  York, 
and  not  merely  what  It  could  be  sold 
for  In  money.  The  clothing  was 
made  to  fit  plaintiff,  and  had  been 
partly  worn.  It  would  sell  for  but 
little,  if  put  Into  market  to  be  sold 
for  second-hand  clothlnip.  and  It 
would  be  a  wholly  Inadequate  and 
unjust  rule  of  compensation  to  give 
plaintiff,  In  such  a  case,  the  value  of 
the  clothing  thus  ascertained.  The 
rule  must  be  the  value  of  the  cloth- 
ing for  use  by  the  plaintiff.  No 
other  rule  would  give  him  a  compen- 
sation for  his  damages.  This  rule 
must  be  adopted,  because  such  cloth- 
ing cannot  be  said  to  have  a  market- 
price,  and  it  would  not  sell  for  what 
it  was  really  worth."  Fairfax  t. 
New  York  Cent.,  etc.,  R.  Co.,  73  N.  Y. 
167,  172.  29  AmR  119. 

7.  Southern  Express  Co.  v.  Owens, 
146  Ala.  412.  41  S  752,  119  AmSR  41. 
8  LRANS  369  and  note,  9  AnnCas 
1143  and  note. 

8.  Parmelee  v.  Raymond,  43  111. 
A.  609;  St.  Louis,  etc.,  R.  Co.  v.  Dun- 
ham, 36  Okl.  724.  129  P  862. 

9.  Wall  V.  Piatt,  169  Maes.  398. 
48  NK  270. 


For  later  oamam,  Oavdopmesta  and  Aanffaa  in  the  law  see  cumulative  Annotations,  same  title,  pageand  note  number. 
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on  the  lost  goods/''  but  should  reoover  only  such 
reasoDable  damage  as  from  the  nature  of  the  goods 
or  the  nature  of  their  use  to  him  he  has  sustained 
by  their  loss,^^  And  circumstances  of  inconven- 
ience to  the  owner  resulting  from  loss  of  the  use 
of  the  property  cannot  be  included/' 

In  case  of  injury.  Where  household  goods  in 
use  are  injured  in  transportation,  the  measure  of 
damages  is  the  difference  in  their  value  to  the 
owner  just  prior  and  subsequent  to  the  injury,  and 
not  their  market  value." 

610]  (3)  Where  Oooda  Have  No  Market  Value 
at  Destination.  Where  there  is  no  market  value 
for  the  goods  shipped  at  point  of  destination,  the 
intrinsic  or  actual  value  is  the  basis  for  determin- 
ing the  amount  of  damages  sustained  by  reason  of 
loss  of,  or  injury  to,  such  goods,^^  and  not  their 
market  value  at  the  nearest  market.'^ 

[$  611]  (4)  Where  Goods  Are  Shipped  in  Pur- 
saance  of  Sale  for  Stipulated  Price.  Where  goods 
are  shipped  in  pursuance  of  a  sale  thereof  at  a 
stipulated  price  which  is  less  than  the  market  price 
at  destination,  damages  for  loss  or  injury  must  be 
estimated  on  the  basis  of  the  price  to  be  received 
under  the  contract  of  sale.^°  But  if  the  price  con- 
tracted  for  is  greater  than  the  market  value  at 
destination,  the  estimate  will  have  to  be  based  on 


the  market  value,  unless  the  carrier  had  been  noti- 
fied at  the  time  of  shipment  of  the  fact  that  the 
goods  had  been  sold  for  a  higher  figure.'^ 

6121  (6)  Where  Value  Is  Fixed  by  Shipping 
0<»itract.^^  If  the  parties  have  agreed  on  a  valua- 
tion, as,  for  instance,  where  the  shipper,  in  eom- 
pliauce  with  a  regulation  requiring  the  value  to  be 
stated  as  the  basis  for  estimating  the  compensa- 
tion to  be  paid,  has  placed  a  valuation  on  the  goods, 
such  valuation  will  control  in  an  action  against  the 
carrier  for  loss."  The  shipper  will  not  be  heard  to 
claim  or  to  recover  for  damage  or  loss,  however 
great,  in  excess  of  the  amotmt  named  in  the  ship- 
ping contract  as  the  agreed  value.*"  But  an  agree- 
ment as  to  the  amount  to  be  paid  in  case  of  total 
loss  will  not  furnish  the  basis  of  recovery  of  dam- 
ages for  partial  loss.^'  The  parties  may  of  course, 
by  express  provisions  to  that  effect,  stipulate  that 
ia  case  of  partial  loss  the  damage  shall  be  propor- 
tioned on  the  basis  of  the  sum  named  as  the  maxi- 
mum limit;"  but  where  this  is  not  done  the  ques- 
tion becomes  one  of  construction,  and  very  gener- 
ally the  view  is  entertained  that  such  stipulations 
are  to  be  considered  as  permitting  recovery  for  the 
damages  actually  done,  the  amount  recoverable  not 
to  exceed  the  amount  agreed  on  as  conipensation 
for  a  total  loss."    The  carrier  is  not  uee  from 


10.  See  cases  Infra  note  11. 

11.  Parmelee  v,  Raymond.  48  III. 
A,  609;  American  Expreaa  Co.  v.  Mer- 
ten.  i2  Okl.  492,  141  P  1169;  St. 
Louis,  etc.,  R.  Co.  v.  Dunham,  S6 
Okl.  724,  129  P  862;  Texas,  etc.,  R. 
Co.  V.  Nicholson,  61  Tex.  491;  Mis- 
souri, etc..  B-  Co.  V.  Dement,  (Tex. 
Civ.  A.)  IIB  SW  635. 

la.  Adams  Express  Co.  v.  Hoeln?, 
9  KyLi  814;  Chesapeake,  etc.,  R.  Co. 
V.  Webb.  8  KyLi  44;  Missouri  Pac.  R. 
Co.  V,  Hewett.  2  Tex.  A.  Civ.  Caa. 
f  273. 

[a]  Tims  the  owner  Is  not  en- 
titled to  recover  for  the  rental  value 
of  the  property  lost.  Missouri  Fac. 
R.  Co.  V.  Hewett.  2  Tex.  A.  Civ.  Cas. 
i  273. 

13.  Atchison,  etc.,  R.  Co.  v. 
Smythe.  55  Tex.  Civ.  A.  557,  119  SW 
892;  Wells  v.  Williams,  (Tex.  Civ.  A.) 
71  SW  314. 

14.  Southern  Kansas  R.  Co.  v. 
Hughey,  (Tex.  Civ.  A.)  182  SW  361; 
Galveston,  etc.,  R,  Co.  v.  Patterson, 
(Tex.  Civ.  A.)  173  SW  273;  Inter- 
national, etc.,  R.  Co.  V.  Parks.  (Tex. 
Civ.  A.)  169  SW  397:  Galveston,  etc., 
R.  Co.  V,  Crippen,  (Tex.  Civ.  A.)  147 
S W  361 ;  Houston,  etc.,  R.  Co.  v. 
Roberts,  60  Tex.  Civ,  A.  145.  126  SW 
890;  Galveston,  etc.,  R.  Co.  v.  Pow- 
ers, 54  Tex.  Civ.  A.  168,  117  SW  459; 
Miaaourl,  etc..  R.  Co.  v.  Woods.  (Tex. 
Civ.  A.)  117  SW  196;  Texas,  etc..  R. 
Co.  V.  Ellerd,  38  Tex.  Civ.  A.  596,  87 
SW  362;  Atchison,  etc.,  B.  Co.  v. 
Veale,  39  Tex.  Civ.  A.  37,  87  SW  202; 
Oulf,  etc.,  R.  Co.  v.  Anson.  (Tex. 
Civ.  A.)  82  ew  785;  Missouri, 
etc.,  R,  Co.  V,  Davidson.  25  Tex,  Civ, 
A.  134.  60  SW  278;  Texas,  etc.,  R.  Co. 
V.  Fambrough,  (Tex.  Civ.  A.)  55  SW 
188:  New  York,  etc.,  SS.  Co.  v.  Weiss. 
(Tex.  Civ.  A.)  17  SW  «74:  Missouri, 
etc,  R.  Co.  V.  Chlttim,  (Tex.  Civ.  A.) 
40  SW  23. 

[a]  Bnle  applleO. — In  an  action 
a«ainst  a  carrier  for  damages  to  cat- 
tle, owiner  to  the  carrier  having  kept 
the  cattle  In  unsuitable  pens  after 
arrival  at  destination  and  while  the 
shipper  was  procuring  money  to  pay 
extra  frelcht  charge,  there  being  no 
market  price  at  the  place  of  desti- 
nation. Che  true  measure  of  damages 
was  the  difference.  If  any,  between 
the  actual  value  of  the  cattle  In  their 
oondltfon  at  the  time  they  were  de- 
livered to  plaintiff  and  what  their 
actual  value  would  have  been  when 
BO  delivered  to  plaintiff  had  they 
been  held  with  ordinanr  care.  Atcht- 
Bon.  etc..  R.  Co.  v.  Veale,  19  Tex. 
Ctv.  A.  S7.  87  SW  202.    See  also 


Missouri,  etc.,  R.  Co.  v.  Waason.  69 
Tex.  Civ.  A.  239,  126  SW  664;  Texas, 
etc.,  R.  Co.  V.  Fambrough.  (Tex.  Civ. 
A.)  55  SW  188  (both  recognizing  the 
rule). 

16.  Missouri,  etc.,  R.  Co.  v.  Was- 
Bon,  59  Tex.  Civ.  A.  239.  126  SW  664. 
But  see  Pennsylvania  B.  Co.  v.  John 
Anda  Co.,  131  111.  A,  426,  433  (hold- 
ing that,  where  a  carrier  is  liable  for 
merchandise  undelivered  or  deliv- 
ered in  an  impaired  condition,  the 
measure  of  damages  being  the  mar- 
ket value  at  the  place  of  delivery  at 
the  time  when  tne  delivery  should 
have  been  made,  the  market  value  at 
the  nearest  point  at  which  there  is  a 
market  value,  less  a  deduction  for 
freight,  may  be  taken  where  there 
was  no  market  value  for  such  mer- 
chandise at  the  place  of  delivery; 
and  where  It  was  said:  "There  is  no 
hard  and  fast  rule  of  fixing  values 
when  applied  to  property  at  places 
lacking  market  quotations.  Any 
method  adopted,  which  is  obviously 
fair,  and  -which  duly  conserves  the 
rights  and  Interests  of  the  party 
sought  to  be  made  liable,  will  satisfy 
legal  requirement"). 

16.  International,  etc.,  R.  Co.  v. 
Parke,  (Tex.  Civ.  A.)  169  SW  397; 
Missouri,  etc.,  R.  Co.  v.  Wltherspoon, 
18  Tex.  Civ.  A.  616,  45  SW  424.  See 
also  Louisville,  etc.,  R.  Co.  v.  Hart- 
well,  99  Ky.  436,  36  SW  183,  38  SW 
1041,  18  KyL  745  (holding  that, 
where  a  carrier  delivers  goods  to 
the  consignee  without  requiring  pay- 
ment of  a  draft,  according  to  the 
directions  of  the  consignee,  the 
amount  of  recovery  cannot  exceed 
the  value  of  the  coods);  Mangin  t. 
Dlnsmore.  62  N.  T.  35.  20  AmR  442 
(holding  that,  where  an  owner  of 
goods  ^Ips  them  consigned  to  an- 
other, giving  the  consignee  an  option 
to  take  and  pay  for  them  at  a  price 
llxed  or  to  return  them.  In  an  action 
against  the  carrier  for  their  loss,  the 
measure  of  damages  is  not  the  mar- 
ket value  at  the  place  of  destination, 
but  at  most  the  price  fixed  with  in- 
terest from  a  day  when  the  goods, 
in  the  usual  course  of  carriage, 
would  have  reached  the  consignee 
and  have  been  accepted). 

17.  Gibson  V,  Inman  Packet  Co., 
Ill  Ark.  621,  164  SW  280.  AnnCas 
1916A  104S;  St.  Louis,  etc  R.  Co.  v. 
Cumble,  101  Ark.  172,  141  SW  939; 
St.  ZjOuIs  Southwestern  R.  Co.  v. 
Phcenlx  Cotton  Oil  Co.,  88  Ark.  694, 
115  SW  393;  Missouri,  etc,,  K.  Co.  v. 
Wltherspoon,  18  Tex.  Civ.  A.  61E,  46 
SW  424. 


[a]  When  the  consignor  notifles 
the  oarrler  of  the  oontrsot  with  the 
purchaser  for  the  sale  of  the  goods 
shipped  for  a  fixed  price,  he  Is  en- 
titled to  recover  the  difference  be- 
tween the  price  stipulated  in  the 
contract  and  the  market  value  at  the 
place  of  destination  in  Its  injured 
condition.  Gibson  v.  Inman  Packet 
Co.,  Ill  Ark.  621.  164  SW  280.  Ann 
Casl916A  1043;  Chicago,  etc..  R.  Co. 
V.  King,  104  Ark.  215,  148  SW  1035; 
Chicago,  etc.,  R.  Co.  v.  Miles,  92  Ark. 
578.  123  SW  775,  124  SW  1043;  Chi- 
cago, etc.,  R.  Co.  v.  Planters'  Gin, 
etc..  Co..  88  Ark.  77.  Ill  SW  352: 
Cnitcher  v.  Choctaw,  etc.,  R.  Co.,  74 
Ark.  358,  85  SW  770. 

18.  Oonstnutthm  of  oratraets  lim- 
iting' liability  to  deslcBatoa  Talna  sea 
supra  S  237. 

19.  Conn. — Coupland  v.  Housa- 
tonic  B  Co.,  61  Conn.  SSI,  28  A  870, 
16  LRA  534. 

Del. — Kiair  v.  Philadelphia,  etc.,  R. 
Co.,  25  Del.  274,  78  A  1086. 

Qa. — Southern  Express  Co.  v. 
Wood.  98  Ga.  268,  25  SE  436.  See 
also  Savannah,  etc.,  R.  Co.  v.  Collins, 
77  Ga.  376,  3  SE  416,  4  AmSR  87. 

111. — Chicago,  etc.,  R.  Co.  v.  Miller, 
79  111.  A.  473. 

Ky. — Rankin  v.  Cincinnati,  etc.,  R. 
Co..  163  Ky.  188,  173  SW  377. 

Mont. — Nelson  v.  Great  Northern 
R.  Co..  28  Mont.  297,  72  P  642. 

Pa. — Weil  v.  Express  Co..  7  Phlla. 
88  (holding  that  the  value  fixed  by 
contract  will  be  evidence  as  the  real 
value). 

Tenn. — Wilson  v.  Illinois  Cent.  R. 
Co.,  130  Tenn.  92,  169  SW  311; 
Starnes  v.  Louisville,  etc.,  B.  Co..  91 
Tenn.  616.  19  SW  675. 

Vt. — Blumenthal  v.  Brainerd,  38 
Vt.  402.  91  AmD  349. 

30.  Nelson  v.  Great  Northern  R- 
Co..  28  Mont.  397,  72  P  642. 

31.  Woodburn  v.  Cincinnati,  etc., 
R.  Co..  40  Fed.  731. 

aa.  Illinois  Cent.  B.  C^.  v.  Wil- 
son, 131  Tenn.  699,  176  SW  1086. 

23.  Ind. — U.  S.  Sxpress  Co.  V. 
Joyce.  72  NE  865. 

Ky. — Rankin  v.  Cincinnati,  etc.,  R. 
Co,,  163  Ky.  183.  173  SW  377. 

Mo. — Greening  v.  Chicago,  etc.,  R. 
Co.,  (A.)  183  SW  1121. 

N.  T. — Frank  v.  Michigan  Cent  R. 
COy  164  NYS  701. 

S.  C. — Huguelet  v.  Warfleld,  84  S. 
C.  87,  65  SEiiS. 

Tenn, — Illinois  Cent  R.  Co.  v, 
Wilson,  181  Tenn,  699,  176  SW  1036; 
Starnes  v.  LoulsvllleSetc.,  R.  Op.,  91 
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liability  because  the  ^ods  in  their  injured  condi- 
tion are  worth  more  than  the  agreed  valuation." 
A  provision  in  a  contract  of  shipment  providing 
that  the  value  at  the  place  of  shipment  shall  govern 
in  ease  of  loss  or  injury,  while  ordinarily  control- 
ling," has  no  application  to  a  claim  for  damages 
for  misdelivery,  and  does  not  prevent  a  recovery  of 
damages  consisting  of  a  fall  in  the  market  price 
at  the  place  of  destination." 

[{  613]  3.  Interest."  Although  there  is  some 
authority  to  the  contrary,**  many  cases  have  held 
that  plaintiflE  recovering  judgment  for  loss  of  or 
injury  to  the  goods  is  entitled  to  interest  from  the 
date  of  the  loss,  that  is,  from  the  time  when  the 
goods  should  have  been  delivered,^  or  the  date  of 
the  injury;"  other  cases  hold  that  the  allowance  of 


interest  is  within  the  discretion  of  the  jury,"  and 
still  others  that  no  interest  is  allowable  except  by 
way  of  penalty  for  misconduct  or  fraud." 

614]  4.  OoBts."  The  provision  of  the  Inter- 
state Commerce  Act"  on  the  allowance  to  a  shipper 
of  an  attorney's  fee  applies  only  to  suits  based  on 
orders  of  the  interstate  commerce  comnussion  and 
does  not  authorize  the  allowance  of  such  fees  in  an 
action  for  loss  or  damage  to  property  in  shipment."' 

615]  5.  Incidental  Damagefl."^  In  addition  to 
the  damages  heretofore  considered,^^  the  carrier  is 
also  liable  for  any  other  and  incidental  damages 
which  naturally  and  proximately  result  from  the 
loss  or  the  injury  complained  of."  Plaintiff  may 
recover  from  the  carrier  any  reasonable  expense 
in  searching  for,  and  regaining  possession  of,  the 


Va.— Norfolk,  etc..  R.  Co.  y.  Steele, 
117  Va.  788.  86  SE  124. 

Wash. — Caatner  v.  Oracon-Wash- 
Ington  R.,  etc.,  Co.,  89  Warti-  IfiE 
P  167. 

&4.  Frank  v.  Michigan  Cent.  R. 
Co.,  154  NYS  701:  Washington  Horse 
Exch.  V.  Louisville,  etc..  R.  Co..  171 
N.  C.  65.  87  SE  941:  Illinois  Cent  R. 
Co.  V.  WUson,  181  Tenn.  699,  176  SW 
1036. 

80.  Kansas  City  Southern  R.  Co. 
V.  Mabry.  112  Ark.  110,  165  SW  279. 

86.  Southern  R.  Co.  v.  Webb,  148 
Ala.  304,  39  S  262,  111  AmSR.  46.  6 
AnnCas  97. 

87.  In  aotlosa  for  delay  see  supra 
S  453. 

IttteTest  as  Oamag'es  see  generally 

Interest  [22  Cyc  1500]. 

38.  Stevens-Scott  Orain  Co.  v. 
Atchison,  etc..  R.  Co.,  96  Kan.  1,  149 
P  744  [reh  den  In  96  Kan.  183.  160  P 
624]  (adhering  to  long  settled  doc> 
trtne  in  this  state). 

89.  U.  S.— New  York.  etc..  R.  Co. 
V.  Estill,  147  U.  S.  591.  622,  13  SCt 
444,  37  L.  ed.  292:  Mobile,  etc..  R. 
Co.  V.  Jurey,  111  U.  S.  G84,  4  SCt  566. 
•J8  L.  ed.  527:  The  Arctic  Bird,  109 
Fed,  167;  Insurance  Co.  of  North 
America  v,  St.  Louis,  etc.,  R.  Co.,  9 
Fed.  811;  The  Gold  Hunter.  10  Fr 
Cas.  No.  6.613.  1  Blatchf.  &  H.  300; 
The  Miletus,  17  P.  Caa.  No.  9.546,  5 
Blatchf.  335;  Woodward  v.  Illinois 
Cent.  R.  Co.,  80  F.  Cas.  No.  18,006,  1 
B:ss.  403. 

Ala. — Capehart  v.  Granite  Mills.  97 
Ala.  353,  12  S  44. 

Ark. — Wells  v.  Harwell,  110  Ark. 
160  SW  858. 

Del.— Klair  v.  Philadelphia,  etc.,  R. 
Co„  25  Del.  274.  78  A  1085. 

D.  C. — Baltimore,  etc..  R.  Co.  v. 
Dougherty,  7  App.  378. 

IIL — Northern  Transp.  Co.  v.  Mc- 
Clary,  86  111.  233. 

Ky. — Chesapeake,  etc.,  R.  Co.  v. 
Webb,  8  KyL.  44. 

MtisK. — Forbes  v.  Boston,  etc^  R. 
Co..  133  AJasa.-  164;  Spring  v.  Has- 
kell. 4  Allen  112. 

Mich. — Ward's  Cent.,  etc^  Co.  v. 
Kikins.  34  Mich.  439.  22  AmR  544. 

Minn.— Cowley  v.  Davidson,  13 
Minn.  92. 

Mo. — Humphreys  v.  St.  Louis,  etc., 
H.  Co.,  im  Mo.  A.  710.  178  SW  233 
[overr  Rending  v.  Chicago,  etc..  R. 
Co.,  Mo.  A.  41.  173  SW  451];  F. 

H.  Sm'th  Co.  V.  Louisville,  etc.,  R. 
Co.,   167   Mo.   A.   160,  187  8W  890; 

I.  .achnpr  v.  Adams  Express  Co.,  72 
Mo.  A.  13. 

N.  Y. — Mafcnln  v.  Dinamore,  62 
N.  Y.  35.  20  AmR  442;  Sherman  V. 
Wells.  28  Barb.  403. 

S.  C. — Walker  v.  Southern  B.  Co., 
76  R  C.  308.  66  SE  962;  Brown  v. 
North  Western  R.  Co..  76  8.  C.  20. 
64  8E  S29;  Miami  Powder  Co.  v.  Port 
Royal,  etc.,  R.  Co..  38  S.  C.  78,  16 
SE  339.  21  LRA  128;  Kyle  v.  Lau- 
rens R.  Co.,  44  S,  C.  L.  382,  70  AmD 
23t. 

Tex. — Galveston,  etc.,  B.  Co.  v. 
Johnson.  19  SW  867;  Kansas  City, 
etc..  R.  Co.  V.  West,  (Civ.  A.)  149 
SW  206:  Texas,  etc.,  R.  Co.  v.  Hoffi- 
ecker,  (Civ.  A.)  128  SW  617;  Oulf. 


etc..  R.  Co.  V.  Graves.  46  Tex.  Civ. 
A.  375,  101  SW  488;  Houeton,  etc.. 
R.  Co.  V.  Bath,  40  Tex.  Civ.  A.  270, 
90  SW  55;  Gulf,  etc..  R.  Co.  v.  Batte. 
(CIV.  A.)  81  SW  818;  Texas,  etc.,  R. 
Co.  v.  Blgham,  (Civ.  A.)  67  SW  522; 
Southern  Pac.  Co.  v.  Anderson,  26 
Tex.  Civ.  A,  518.  63  SW  1023;  Texas, 
etc.,  R.  Co.  V.  Scharbauer,  (Civ.  A.) 
52  SW  589;  Texas,  etc..  R.  Co.  v. 
Truesaoll,  21  Tex.  Civ.  A.  125.  61  SW 
272;  Galveston,  etc..  II.  Co.  v,  Efron, 
(Civ.  A.)  38  SW  639;  Texas,  etc..  R. 
Co.  v.  Payne,  16  Tex.  Civ.  A.  58,  38 
SW  866;  Mexican  Nat.  R.  Co.  v.  (iar- 
cla.  (Civ.  A.)  26  SW  780;  Interna- 
tional, etc.,  R.  Co.  V.  Dimmit  County 
Pasture  Co..  5  Tex.  Ctv.  A.  186,  23 
SW  754 ;  Rio  Grande  R.  Co.  v. 
Munox,  (Civ.  A.)  23  SW  531;  Rio 
Grande  R.  Co.  v.  Cross,  5  Tex.  Civ. 
A.  464.  23  SW  629.  Compare  San 
Antonio,  etc..  R.  Co.  v.  AdQiaon.  96 
Tex.  61.  70  SW  200  (holding  that  In 
a  suit  for  injury  to  property  by  a 
carrier  interest  la  not  recoverable  eo 
nomine;  that  it  is  an  element  of  the 
damages  to  be  included  as  such  by 
plalntltf  in  his  claim  and  the  jury 
in  the  verdict;  and  that  recovery  for 
the  full  amount  claimed  cannot  be 
increased  by  Interest  thereon  from 
date  of  accrual  of  the  cause  of  ac- 
tion). 

Utah. — Pen  V.  Union  Pac.  R.  Co., 
32  Utah  101,  88  P  1003,  28  LRANS  1. 
13  AnnCas  1137. 

Vt. — Laurent  v.  Vaughn,  80  Vt.  90. 

Va. — Chesapeake,  etc..  R.  Co.  v. 
Stock,  104  Va.  97,  61  SB  161. 

Wis. — Whitney  v.  Chicago,  etc.,  R. 
Co..  27  Wis.  327. 

[a]  The  Tlglit  to  interest  de- 
pends (1)  no  doubt  to  some  extent 
on  statutory  provisions  (New  York, 
etc.,  R.  Co.  v.  Estill.  147  U.  S.  591, 
13  SCt  447,  37  L.  ed.  292;  Horner  v. 
Missouri  Pac.  R.  Co..  70  Mo.  A.  285); 
(2)  and  to  some  extent  on  whether 
the  cause  of  action  against  the  car- 
rier of  the  goods  Is  to  he  deemed 
ex  contractu  or  ex  delicto  (Cllnes  v. 
Frisbee,  6  Rob.  (La.)  192:  Morgan 
V.  Bell.  4  Mart.  (La.)  616).  (S) 
Where  a  statute  regulating  common 
carriers  provided  that  in  case  of 
Ions  or  damage  to  goods  not  nettled 
within  sixty  days  a  carrier  shall  be 
liable  for  the  amount  of  such  loss 
and  damage  with  Interest  thereon 
from  the  date  of  the  flltng  of  the 
claim,  and  that,  unless  the  con- 
signee recover  in  the  action  the  full 
amount  claimed,  no  penalty  shall  be 
recovered.  Interest  on  the  amount  of 
the  actual  loss  established  is  recov- 
erable from  the  time  of  filing  the 
claim,  whether  the  amount  of  the 
loss  Is  greater  or  less  than  the 
amount  claimed,  although  no'  pen- 
alty can  be  assessed  unless  the  full 
amount  claimed  is  recovered.  Wins- 
low  V.  Atlantic  Coast  Line  R.  Co., 
79  S.  C.  344.  60  SE  709. 

[b]  The  fsot  that  the  shluper 
WM  pairlBg  Interest  on  a  deht  which 
the  goods  shipped  were  Intended  to 
satisfy  does  not  add  to  his  rlirht  to 
recover  interest  for  the  delay  or 
nondelivery,  nor  enlarge  the  liabil- 
ity of  the  carrier.    Houston,  etc.,  R. 


Co.  v.  Jackson,  62  Tex,  209. 

[c]  Meoesslt7  of  prarar  fox  In- 
terest.—  (1)  In  Texas  it  has  been 
held  that  such  interest  is  allowable 
as  a  matter  of  law,  even  thouKh  It 
was  not  asked  for  in  the  pleadings. 
Atchison,  etc.,  R.  Co.  v.  Smythe,  B5 
Tex.  Civ.  A.  557.  119  SW  892.  (2) 
In  Missouri,  In  a  shipper's  action 
for  the  loss  of  goods  In  which  the 
only  allegation  of  damages  Is  lim- 
ited to  the  precise  value  of  the 
goods,  interest  on  the  amount  of  the 
recovery  cannot  be  allowed  since  no 
interest  was  asked.  Morrison  Grain 
Co.  V.  Missouri  Pac.  R.  Co..  18X  Mo. 
A.  339.  170  SW  404. 

30.  Texas,  etc.,  R.  Co.  v.  Erwin. 
(Tex.  Civ.  A.)  180  SW  662. 

31.  Coats  V.  Chicago,  etc.,  R.  Co.. 
144  111.  A.  81  [rev  239  111.  164.  87  NE 
929] ;  Harris  v.  Delaware,  etc.,  R. 
Co..  61  N.  Y.  656;  Black  v.  Camden, 
etc.,  R..  etc.,  Co..  45  Barb.  (N.  T.) 
40 ;  Richmond  V.  Bronson,  5  Den. 
(N.  Y.)  56. 

38.  Lakeman  v.  Grinnell,  18  N.  Y. 
Super.  625;  Watklnaon  v.  Laughton. 
8  Johns.  (N.  Y.)  213;  Fowler  v.  Dav- 
enport, 21  Tex.  626;  Texas,  etc..  R. 
Co.  v,  Martin,  2  Tex.  A.  Civ.  Cas. 
!  342.  And  see  Gulf,  etc.,  R.  Co.  v. 
Jackson,  (Tex.  Civ.  A.)  86  SW  47 
(diaoussing  the  rule). 

33.  Oosts  genersIiT  see  Costa  [11 
Cyc  11.  "  ^ 

34.  Int.  Com.  Act  S  16. 

35.  Missouri  Pac.  R.  Co.  v.  Har- 
per  201.  Fed.  671,  121  CCA  B70, 

II  450^52^^^**™*  for  dslar  see  supra 

37.  See'supra  1}  606-613. 

38.  Ark. — Evans  v.  Rudy,  34  Ark. 
383. 

Ind. — Chicago,  etc.,  R.  Co.  v. 
Woodward,  106  Ind.  S60,  73  NE  B68, 

73  NE  810. 

Iowa. — Winne  v.  Illinois  Cent.  R. 
Co..  31  Iowa  583. 

Kan.- — North  Missouri  B,  Co.  v. 
Akers,  4  Kan.  453.  96  AmD  18S. 

Md. — Baltimore,  etc.,  R.  Co.  v. 
rumphrey,  59  Md.  390. 

Mass. — Greenfield  Bank  v.  Leavitt. 
17  Pick.  1,  28  AmD  268. 

Miss. — Strieker  v.  Leathern,  88 
Miss.  803,  9  S  821,  13  LRA  600. 

Mo. — Smith  V.  CThlcago,  etc.,  R.  Co., 
183  Mo.  A.  180.  170  SW  324. 

N.  Y. — Richmond  v.  Union  Steam- 
boat Co,,  87  N.  T.  240. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Keith, 

74  Tex.  287,  Jl  SW  1117;  Ft.  Worth, 
etc..  R.  Co.  v.  Jordan,  (Civ.  A.)  15S 
SW  676;  Houston,  etc..  R.  Co.  v. 
Bath.  40  Tex,  Civ.  A.  270.  90  SW  65; 
St.  Louis,  etc,  R,  Co.  v.  Foster,  (Civ, 
A.)  89  SW  450;  Missouri,  etc.  R.  Co. 
v.  Allen,  39  Tex.  Civ.  A.  236.  87  SW 
168;  Gulf,  etc.,  R.  Co.  v.  Ware,  34 
Tex.  Civ.  A.  455.  78  SW  961;  Gal- 
veston, etc.,  R.  Co.  V.  Tuckett.  (Civ. 
A.)  26  SW  670. 

fa]  aztent  and  Units  of  nla,— 
Indeed,  it  Is  said  that,  as  to  expense 
and  the  loss  of  time  resulting  from 
the  loss  of  the  goods,  there  may  be 
a  recovery  even  In  addition  to  the 
full  value.  Evans  v.  Rudy,  34  Ark. 
3113;  Baltimore,  etc.,  B.  Co.  v.  Pura- 
phrey,  59  Md.  390. 


For  latar  caasa,  Asnlopmanta  and  ohangM  in  the  law  see  cumulative  Annotations,  ^^fg^^^g 
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goods,  ineludiiig  a  reward  offered  for  their  return," 
also  the  expense  of  putting  the  goods  in  salable 
condition.***  So  it  has  been  held  that,  in  an  action 
against  a  carrier  for  the  loss  of  a  horse,  the  animal 
having  died  shortly  after  reaching  destination, 
.money  expended  by  the  owner  to  city  scavengers 
for  removing  the  carcass  of  the  horse  is  recover- 
able.'*^ And,  in  determining  the  difference  between 
what  the  shipper  of  cotton  could  have  sold  it  for  at 
the  place  of  delivery,  if  delivered  there  in  good 
condition,  and  what  he  conld  sell  it  for  in  its  dam- 
aged condition,  additional  charges  necessitated  in 
reshipping  the  damaged  cotton  to  a  place  where  it 
could  be  marketed  and  for  rehandling  it  were 
proper  elements  of  damage/^  On  the  other  hand, 
the  carrier  is  not  liable  for  expense  incurred  in 
diseoverii^  wheth^  there  has  beai  injury.**  And 


in  an  action  for  loss  of  live  stock,  the  shipper  who 
has  not  paid  charges  for  feeding  is  not  entitled  to 
add  such  chains  to  the  value  of  the  stock  lost.** 
616]  6.  Special  DamaKOS.*"  To  authorize  a 
recovery  of  such  damages  as  will  not  ordinarily 
flow  from  a  loss  or  an  injury  of  goods  shipped,  it 
is  essential  that  at  the  time  of  shipment  the 
peculiar  circumstances  from  which  special  damages 
would  arise  because  of  loss  or  injury  should  be 
made  known  to  the  carrier."  But,  when  such  cir- 
cumstances are  made  known  to  the  carrier  at  the 
time  that  the  goods  are  delivered  and  accepted  for 
transportation,  special  damages  are  recoTCTable 
and  the  rule  has  been  applied  in  respect  to  the 
allowance  of  such  damages  as  arise  from  loss  of  a 
sale  under  a  contract  of  which  the  carrier  had 
knowle^,*"  damages  for  loss  of  the  profits  which 


39.  Kan. — North  Missouri  B.  Co. 
V.  Akers,  4  Kan.  453,  96  AmD  183. 

Mass. — Greenfield  Bank  v.  LeavJtt, 
17  Pick.  1,  28  AmD  2«8. 

Miss. — Strieker  v.  Leathers,  68 
Miss.  803.  9  S  S21.  13  LRA  600. 

Mo. — Smith  V.  Chicago,  etc..  R.  Co., 
183  Mo.  A.  180,  170  SW  324. 

N.  Y. — Richmond  v.  Union  Steam- 
boat Co.,  87  N.  Y.  240;  Robertson  v. 
National  SS.  Co..  60  N.  T.  Super.  132, 
17  NTS  459  [rev  on  other  grounds 
139  N.  T.  416,  34  1053]. 

Tex. — Gulf,  etc..  R.  Co.  v.  York, 
Tex.  A.  Civ.  Cas.  j  813. 

[a]  B*asoii  of  ral: — The  prin- 
ciple  on   which   a   recovery   of  ex- 

Senses  Is  allowed  Is  that  it  is  the 
uty  of  the  owner  to  make  efforts  to 
avoid  or  diminish  his  loss.  Pt. 
Worth,  etc.,  R.  Co.  v.  Jordan,  (Tex. 
Civ.  A.)  IBS  SW  676;  Missouri,  etc.. 
R.  Co.  v.  Allen,  39  Tex.  Civ.  A.  236, 
87  SW  168;  Galveston,  etc.,  R.  Co.  v. 
Tuckett,  (Tex.  Civ.  A.)  25  SW  670. 

[  b  ]  ll«CMslt7  for  proof  of  tx- 
psndltore. — Where  plaintiff  sotifrht 
reimbursement  for  expenses  in  mak- 
ing a  trip  to  look  after  the  shipment, 
no  recovery  can  be  allowed  on  proof 
that  he  made  the  trip  without  proof 
of  the  amount  of  the  expenditure. 
Smith  V.  Chicago,  etc.,  R.  Co.,  183 
Mo.  A.  180,  170  SW  324. 

40.  Wlnne  v,  Illinois  Cent.  R.  Co,, 
31  Iowa  583;  Galveston,  etc.,  R.  Co. 
V.  Tuckett,  (Tex.  Civ.  A.)  25  SW 
150  treh  den  (Civ.  A.)  25  SW  670]. 

[a]  Thus  (1)  reasonable  expense 
Incurred  In  an  effort  to  restore  stock 
injured  In  shipment  to  a  market- 
able condition  may  be  recovered 
(Chicago,  etc.,  R.  Co.  v.  Woodward, 
164  Ind.  360.  72  NE  658,  73  810; 
Galveston,  etc.,  R.  Co.  v.  Tuckett. 
(Tex.  Civ.  A.)  25  SW  670),  (Z)  al- 
though expenses  incurred  for  that 
purpose  beyond  what  Is  reasonable 
will  not  be  allowed  (Kansas  City, 
etc..  R.  Co.  T.  Barnett,  69  Ark.  lEO,  61 
SW  919). 

[bl  BwMoiutbl*  axpuuMa  SamnmtL 
in  giving  anlnutla  Injured  In  Rhip- 
meiit  m«dioal  treatment  may  be  re- 
covered. Ft.  Worth,  etc.,  R.  Co.  v. 
Jordan,  (Tex.  Civ.  A.)  155  SW  676; 
Missouri  Pac.  R.  Co.  v.  Allen,  30 
Tex.  Civ.  A.  236.  87  SW  168. 

41.  Ft.  Worth,  etc..  R.  Co.  v.  Jor- 
dan. (Tex.  Civ.  A.)  16S  SW  676. 

42.  Gibson  V.  Inman  Packet  Co., 
Ill  Ark.  521,  164  SW  280,  AnnCas 
I916A  1043. 

43.  Western  Mfg.  Co.  v.  The 
Guiding  Star,  37  Fed.  641;  Martin  v. 
Delaware,  etc.,  R.  Co.,  141  NYS  942. 

44.  Southern  R.  Co.  v.  Kimball, 
103  S.  C.  365.  88  SE  14. 

4B.  Xa  MUons  for  delay  see  supra 
11  4S6-471. 

46.  U.  S. — Simons-May  rant  Co.  v. 
Atlantic  Coast  Line  R.  Co.,  207  Fed. 
387. 

Ala. — Southern  R.  Co.  v.  lAngley. 
184.  Ala.  624,  63  S  &4S. 

Mlas. — American  Express  Co.  t. 
Jennings,  86  Miss.  329,  38  S  374,  109 
AmSR  708. 

N.  T.— Wolfe  V.  Weir,  61  Misc.  67, 
'112  XYS  1078. 

N.  C. — ^L>ewark  t.  Norfolk,  etc.  R. 
110  CJ.—2&] 


Co..  137  N.  C.  383.  40  SE  882. 

S.  D. — Hess  V.  South  Dakota  Cent. 
R.  Co.,  30  S.  D.  538,  139  NW  334. 

Tex. — Missouri,  etc.,  R.  Co.  v.  Mc- 
Lean. 55  Tex.  Civ.  A.  130,  118  SW  161. 

Que. — Black  v.  Canada  Express 
Co.,  36  Que.  Super.  499. 

Bee  also  supra  5S  466-471. 

[a]  The  zeason  for  tlie  nle  has 
been  well  stated  as  follows:  "If 
one  of  the  parties  to  a  contract  Is 
to  be  made  liable  for  extraordinary 
damages,  it  is  right  that  before  the 
contract  Is  made  ne  should  have  no- 
tice of  the  exceptional  circumstances 
that  may  warrant  them,  In  order 
that  he  may  decline,  if  he  wish,  to 
make  a  contract  to  which  such  en- 
hanced liability  may  attach  or  may 
make  special  stipulations  for  In- 
creased compensation.  He  has  the 
right  to  do  either,  and  Is  entitled  to 
notice  to  that  end.  If  he,  however, 
enter  Into  the  contract,  or  If.  being 
a  common  carrier,  he  receive  an 
article  for  transportation,  after  hav- 
ing received  from  the  other  party 
notice  of  the  special  circumstances, 
he  Is  conclusively  presumed  to  have 
contracted  with  reference  to  the  en- 
larged liability.  It  is  also  to  be  re- 
marked that  he  Is  entitled  to  notice 
of  tbe  special  circumstances.  In 
order  that  he  may  use  special  dili- 
gence and  employ  extra  precautions 
to  guard  against  the  Increased 
risk."  American  Express  Co.  v. 
Jennings,  86  Miss.  829,  S38,  88  S  874, 
109  AmSR  708. 

[h]  niRstratlona. — (1)  In  an  ac- 
tion against  a  carrier  for  the  loss  of 
a  piston  rod  necessary  for  the  oper- 
ation of  plaintiff's  gin,  the  carrier 
could  not  be  held  liable  for  special 
damages  owing  to  the  enforced  idle- 
ness of  the  gin.  In  the  absence  of  a 
showing,  either  that  it  had  notice  of 
the  special  circumstances  before  it 
received  the  shipment,  or  that  the 
Initial  carrier  contracted  for  a 
through  shipment,  and  had  such 
notice  before  receiving  the  ship- 
ment. American  Express  Co.  v.  Jen- 
nings. 86  Miss.  329,  38  S  374,  109 
AmSR  708.  (2)  In  an  action  against 
a  carrier  for  loss  of  a  consignment 
of  lee  shipped  by  plaintiffs  to  them- 
selves, plaintiffs  were  not  entitled 
to  recover  for  the  loss  of  flah,  for 
the  packing  of  which  they  Intended 
to  use  the  Ice,  In  the  absence  of  any 
evidence  that  the  carrier  knew  or 
should  have  known  that  the  Ice  was 
Intended  for  that  purpose,  the  dam- 
ages being  limited  to  the  value  of 
the  Ice  at  destination  at  the  time  It 
should  have  arrived.  Lewark  v.  Nor- 
folk, etc.,  R.  Co..  137  N.  C.  388,  49 
SE  882.  (3)  Defendant  railroad  was 
not  liable  for  special  damages  where 
it  had  no  notice  that  plalntifTa  ship- 
ments of  cabbages  were  made  to  nil 
a  sale  at  a  special  price.  Mis.<iourl, 
etc.,  R.  Co.  v..  McLean,  66  Tex.  Civ. 
A.  130,  118  SW  161.  (4)  Where  a 
carrier  has  no  notice  of  the  peculiar 
value  of  an  article,  only  its  market 
value  can  be  recovered  for  Its  loss 
under  Civ.  Code  I  2326.  Hess  v. 
South  Dakota  Cent.  R.  Co.,  ilO  8.  T>. 
588,  189  NW  884.     (5)  In  an  action 


against  a  carrier  for  damages  to  a 
shipment  of  horses,  it  not  appearing 
that  the  carrier  was  notified  that 
plaintiff  Intended  to  use  the  horses 
for  the  purpose  of  putting  in  a 
crop,  he  could  not  recover  damages 
because  of  his  failure  to  put  in  as 
much  of  a  crop  aa  he  otherwise 
would  have  done,  nor  recover  the 
value  of  extra  time  and  trouble  In 
moving  the  crippled  horses  from  the 
place  of  destination  to  the  place 
where  he  was  putting  in  the  crop. 
Missouri,  etc.,  R.  Co.  v.  Allen.  39 
Tex.  Civ.  A.  236,  87  SW  168.  (6) 
Where,  In  an  action  against  a  car- 
rier for  injuries  to  a  steam  shovel 
during  transportation  to  the  place 
where  plaintiff  Intended  to  use  the 
shovel  In  certain  contract  work,  the 
only  notice  given  to  the  carrier  of 
special  damages  which  would  result 
from  Injury  to  the  shovel  beyond 
necessary  repairs  was  from  the  de- 
lay which,  the  carrier  was  notified, 
would  cause  a  loss  of  a  contract 
penalty  of  fifty  dollars  a  day.  plain- 
tiff not  having  suffered  such  penalty 
and  the  contract  having  been  ter- 
minated for  other  reasons,  and  the 
injuries  to  tbe  shovel  having  been 
fully  repaired,  plalntitf  was  entitled 
to  recover  only  nominal  damages. 
Slmons-Mayrant  Co.  v.  Atlantic 
Coast  Line  R.  Co.,  207  Fed.  387.  (7) 
Where  a  private  car  never  reached 
its  ■  destination  through  the  negli- 
gence of  connecting  carriers,  but  the 
carrier  was  not  Informed  that  the 
car  was  to  be  loaded  for  plalntiCTs 
business,  plaintiff  could  not  recover 
for  loss  of  profits  from  failure  to 
receive  the  freight.  San  Antonio, 
etc.,  R.  Co.  V.  Houston  Packing  Co., 
(Tex.  Civ.  A.)  169  SW  642.  (8)  The 
carrier  Is  not  liable  for  the  profits 
on  goods  which  their  owner  might 
have  made  by  their  resale,  if  nothing 
transpired  at  the  time  the  contract 
was  entered  Into  to  lead  the  carrier  to 
believe  that  this  would  be  a  conse- 
quence of  Its  failure  to  perform  It. 
Black  V.  Canadian  Express  Co.,  36 
Que.  Super.  499. 

47.  U.  S.— EatiU  v.  New  York, 
etc..  R.  Co.,  41  Fed.  849.  ■ 

Ala. — Kates  Transfer,  etc.,  Co.  v. 
Klassen,  6  Ala.  A.  301,  59  S  366. 

Kan. — Missouri    Pac,    R.  Co. 
Nevin.  31  Kan.  385,  2  P  796. 

N.  H.— Hackett  v.  Boston,  etc.,  R, 
Co.,  35  N.  H.  890. 

N.  T.— Smith  T.  Grlfflth,  8  Hill 
333,  38  AmD  639. 

Tex. — Pacific  Express  Co.  v.  Need- 
ham.  37  Tex.  Civ.  A.  129,  83  SW  22. 

Eng. — Hadley  v.  Baxendale.  9 
Sxch.  341,  156  Reprint  145,  6  ERC 
502. 

See  also  supra  Sfl  4S6-471. 

[a]  U  goods  luv*  a  MovUar 
Tun*  for  a  certain  naa,  which  la 
known  to  the  carrier,  auch  peculiar 
vaJue  must  be  considered.  Hackett 
V.  Boston,  etc,  R.  Co.,  85  N.  H.  390; 
Smith  V.  Orifnth,  8  Hill  (N.  Y.)  338, 
88  AmD  639. 

48.  U.  S. — Schmidt  V.  The  Steam 
Ship  Pennsylvania,  4  Fed.  648. 

Mo. — Gray  v.   St>  Louis,  ate,  R. 
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would  have  been  direetly  derived  from  the  use  of 
the  property  under  eireumstancea  with  whieh  the 
earner  was  acquainted,**  and  for  expenses  incurred 
in  lenotifying  and  deUvering  to  purchasers  goods 
purchased  to  take  the  place  91  those  lost  or 
destroyed."** 

617}  7,  E»mplary  DamacM»'^  Exemplary  or 
punitive  damages  may  be  allowed  for  willful  breach 
of  dnt^  on  the  part  of  the  carrier,''  but  not 
otherwise." 

[$  618]  8.  Bemote  or  Speculative  Damages.  No 

recovery  for  remote  or  speculative  damages  is  per- 

Tex, — Qulf,  etc.,  R.  Co.  v.  Coulter, 
(Civ.  A.)  139  SW  IS:  Missouri,  etc., 
R.  Co.  V.  Hopkins,  52  Tex.  Civ.  A. 

166,  113  SW  foe. 

Va.— Gait  V.  Archer,  7  Qratt.  (48 

VaO  307. 

Ems, — Schulxe  V.  Great  :Ea8torn  R. 
Co.,  19  Q.  B.  D.  30;  McMahon  v. 
Field,  7  Q.  B.  D.  691:  Hales  v.  Lon- 
don,  etc.,  R.  Co.,  4  B.  &  S.  66,  116 
£CL  66,  122  Reprint  884. 


missible.'* 

619]  9.  Doty  of  Owner  to  PrOT«Bt  or  to  Bednoft 
Damages.  In  accordance  with  well  settled  i»rinei- 
ples  governing  liability  for  damages,'''  it  is  the  duty 
of  the  owner  of  the  goods  injured  by  the  earriw 
during  transportation  to  use  all  reasonable  means 
to  render  the  efEect  of  the  injury  as  light  as  possi- 
ble, and  no  recovery  can  be  had  for  damage  which 
such  care  would  have  prevented."*  It  has  been 
held,  however,  in  the  application  of  the  for^oin^ 
doctrine,  that  no  duty  rests  on  the  consignee  to 
imload  injured  goods  on  Sunday,  for  the  purpose 


[a]     Kow  domMT**  MtLoutMl. — (1) 

Where  the  owner  of  ffoods  shipped 
had  sold  the  same  for  part  cash  and 
part  credit,  and  had  lost  the  sale  by 
the  goods  having  been  damaged  in 
transit  his  measure  of  damage  was 
the  difference  between  the  value  of 
the  goods  in  their  dama^d  condi- 
tion at  the  time  they  reached  des- 
tination and  the  present  value  of  his 
contract  with  the  buyer.  Gulf,  etc., 
R  Co.  V.  Coulter,  (Tex.  Civ.  A.)  139 
SW  16.  (2>  Where  the  contract  be- 
tween a  buyer  and  a  seller  that  the 
buyer  should  have  the  right  to  In- 
spect the  goods  before  a<M:eptance 
was  communicated  to  the  carrier, 
and  It  refused  to  allow  Inspection, 
which  resulted  in  a  refusal  to  ac- 
cept, and  plaintiff  allowed  the  con- 
signee to  handle  the  goods  on  con- 
signment, thereby  realizing  a  sum 
less  than  the  contract  price,  the  car- 
rier was  liable  for  the  difference  be- 
tween the  sum  received  and  the  con- 
tract price.  Missouri,  etc.,  R.  Co.  V. 
Hopkins,  52  Tex.  Civ.  A.  166,  IIS 
SW  306. 

4B.>  Ga. — Central  R.,  etc-,  Co.  v. 
Skelllfl,  86  Ga.  fi86,  12  SB  1017. 

Uasa. — ^Weston  v.  Boston,  etc.,  R. 
Ca,  190  Mass.  298,  76  NE  lOSO,  112 
AmSR  330,  4  LRAN3  669,  6  AnnCas 
826. 

Mlaa.— Silver  T.  Kent,  60  Miss.  124, 

Oh. — Cincinnati  Chronicle  Co.  v. 
White  Line  Transit  Co.,  1  Cine. 
Super.  300. 

Tex. — Chicago,  etc  R.  Co.  v.  Cal- 
vert, 41  TexTciv.  A.  236.  91  SW  826. 

W.  Va. — Clarke-Lawrenca  Co,  v. 
Chesapeake,  etc.,  K.  Co.,  63  W.  Va. 
423,  429.  61  Sli:  364  [cit  Cyc]. 

Wis. — Thomas,  etc.,  Mfg.  Co.  v. 
Wabash,  etc.,  R.  Co.,  62  Wis.  642,  22 
NW  827,  61  AmR  726. 

Eng. — Great  Western  R.  Co.  v. 
Redmayne,  L.  R.  1  C.  P.  329. 

[a]  nns,  (1)  In  an  action  against 
a  railroad  for  damages  done  to  a 
thresher  and  the  consequent  loss  of 
profits  resulting  from  time  lost  in 
having  the  thresher  repaired,  plain- 
tiff was  entitled  to  recover  damases 
sustained  by  reason  of  not  being 
able  to  thresh  all  the  grain  that  he 
had  contracted  to  thresh,  where  it 
appeared  that  he  had  shipped  tho 
thresher  for  the  purpose  of  thresh- 
ing wheat,  had  made  contracts  to 
thresh  certain  crops,  and  had  noti- 
fied defendant's  agent  of  that  fact 
prior  to  the  shipment.  In  such  case 
the  measure  of  damages  was  the 
difference  between  the  value  of  the 
thresher  at  Its  destination  in  Its  con- 
dition when  it  arrived  there,  and  its 
value  in  the  condition  In  which  It 
would  have  been,  had  It  not  been  In- 
jured, in  view  of  all  the  facta  and 
circumstances  of  the  case.  Chicago, 
etc.,  R.  Co.  V.  Calvert,  41  Tex.  Civ. 
A,  236,  91  SW  826.  (2)  Where 
scenery  and  theatrical  properties 
were  shipped  under  a  written  con- 
tract, but  the  carrier  knew  that  they 


were  to  be  used  at  destination  in  a 
widely  advertised  exhibition,  and 
that  the  shipper  was  under  a  great 
expense  In  their  use,  In  an  action 
for  negligent  delay  in  transportation, 
in  which  no  loss  of  special  profits 
was  sought  to  be  recovered,  plalntltt 
was  entitled  to  recover  his  ordinary 
gross  earnings,  less  such  expenses, 
If  any,  as  the  deprivation  of  the  use 
of  the  property  saved  him  from. 
Weston  v.  Boston,  etc.,  R.  Co.,  190 
Mass.  298,  76  NE!  lOBO,  112  AmSR 
330,  4  LRANS  669  and  note,  E  Ann 
Cas  825  and  note. 

60.  Pacific  Express  Co.  v.  Need- 
ham.  37  Tex.  Civ.  A.  129.  83  SW  22. 

61.  la  aotJons  fox  dAlay  see  supra 
I  46S. 

63.  Mendelsohn  v.  Anaheim 
Lighter  Co.,  40  Cal.  657;  Strickler  v. 
Leathers,  68  Miss.  803,  9  S  821,  13 
LRA  600  and  note;  Silver  v.  Kent,  60 
Miss.  124;  Blackmer  v.  Cleveland, 
etc.,  R.  Co.,  101  Ho.  A.  657,  73  SW 
913:  Gary  v.  Wells,  (Tex.  Civ.  A.) 
40  SW  846. 

[a]  nu,  where  a  railroad  con- 
verted coal  consigned  to  plalntlflB, 
which  they  had  contracted,  to  de- 
liver to  their  customers,  and  there 
was  no  evidence  that  defendant  was 
compelled  to  use  such  coal  or  stop 
running  Its  trains,  but  It  was  proved 
that  ue  coal  was  willfully  taken 
without  regard  to  palntlffs  rights, 
plaintiffs   were   entitled  to  recover 

gunltlve    damages.      Blackmer  v. 
leveland.  etc.,  R.  Co.,  101  Mo,  A. 
667,  73  SW  913. 

53.  Mayfleld  v.  Southern  R.  Co., 
84  S.  C.  393,  66  SE  405. 

la]  XUostKattoa. — terminal  car- 
rier transported  horses  seven  hun- 
dred and  eleven  miles  after  a  pre- 
vious transportation  of  over  four- 
teen hundred  miles.  The  carriage 
was  made  by  the  terminal  carrier 
within  four  or  five  days,  and  food 
and  water  were  procured  at  four 
different  places  along  the  route. 
There  was  no  evidence  of  any  un- 
reasonable delay  or  wanton  neglect 
of  the  horses.  A  witness  testified 
that  the  horses  when  delivered  to 
the  terminal  carrier  were  in  good 
shape.  The  horses  when  delivered 
by  the  terminal  carrier  appeared 
gaunt,  weak,  and  hungry.  It  was 
held  that  the  jury  could  not  award 
exemplary  damages.  Mayfield  v. 
Southern  R.  Co.,  84  S.  C.  393,  66  SB 
405. 

64.  U.  S. — Bazin  v.  Liverpool,  etc., 
SS.  Co.,  2  P.  Cas.  No.  1,152,  3  Wall. 
Jr.  229. 

Ga. — East  Tennessee,  etc.,  R.  Co. 
V.  Herrman,  92  Ga.  384.  17  SE  344; 
Cooper  V.  Young,  22  Ga.  269,  68  AmO 
602. 

111. — Chicago,  etc.,  R.  Co.  v.  Hale, 
83  111.  360,  25  AmR  403;  Toledo,  etc., 
R.  Co.  V.  Roberts,  71  111.  640. 

Ind. — Atkinson  v,  Wabash  R.  Co., 
143  Ind.  501,  41  NE  947. 

Ky.^ — Louisville,  etc..  R.  Co.  v. 
Gormley.  109  SW  346.  33  KyL  188, 
111  SW  289.  33  KyL  802. 

La.— Burke  v.  Clarke,  11  La.  206. 

N.  Y.— Wibert  v.  New  York,  etc., 
R.  Co.,  19  Barb.  36  [aff  12  N.  Y. 
245];  Bennett  v.  Drew,  16  N,  Y. 
Super.  356. 

Tex. — Ft.  Worth.  etc„  R.  Co.  v. 
Willie  S.  &  J.  B.  Ikard  Co.,  <Clv.  A.) 
140  SW  502;  Alderson  v.  Gulf,  etc, 
R.  Co.,  (Civ.  A.)  23  SW  617. 


Eng. — British  Columbia,  etc..  Spar, 
etc.,  Co.  V,  Nettleshlp,  L.  R.  3  CT  P. 
499;  Woodger  v.  Great  Western  R. 
Co.,  L.  R.  2  C.  P.  318;  Wilson  v.  Lan- 
cashire, etc..  R.  Co,,  9  C.  B.  N.  S.  682, 
99  ECL  632,  142  Reprint  248;  Gee  v. 
Lancashire,  etc.,  R.  Co.,  6  H.  &  N. 
211.  168  Reprint  87. 

[a]  msoarrlage  of  uiimal. — ( 1 ) 
Where,  by  reason  of  negligence  In 
the  transportation  of  cows  Intended 
to  be  kept  for  breeding  purposes,  the 
negligence  of  the  carrier  caused  mis- 
carriages to  result  to  some  of  the 
animals,  it  was  held  that  It  was  not 
necessary  to  show  that  the  carrier 
had  notice  that  some  of  the  cows 
were  with  calf,  in  order  to  charge 
him  with  damages  resulting  from 
such  miscarriages.  It  not  appearing 
that  any  special  or  unusual  care  was 
required  fn  the  transportation  by 
reason  of  the  condition  of  the  cows. 
New  York.  etc.  R.  Co.  v.  EsUIl,  147 
U.  S.  591,  13  set  444.  17  L.  ed.  292. 
(2)  In  an  action  against  a  railroad 
company  to  recover  damages  for  In- 
juries to  a  mare,  causing  abortion 
and  prematura  birth  of  a  colt.  It  was 
held  that  evidence  of  the  nlue  of 
the  colt,  had  It  been  born  uninjured, 
was  not  admissible,  such  damage  be- 
ing too  apeculatlva.  Texas,  etc,  R. 
Co.  V.  Randl^  18  Tex.  Civ.  A.  348,  44 
SW  603. 

[b]  Inability  of  awlioala  to  re- 
OMVa  tralalBtf. — In  a  suit  by  the 
owner  of  certain  race  horses  against 
a  carrier  for  Injuries  sustained  by 
them  In  transportation,  loss  of  bene- 
fit to  such  horses  by  training  which 
they  would  have  received  at  the 
hands  of  professional  trainers  em- 
ployed by  plaintiff,  but  which  they 
could  not  receive  because  of  their 
injuries,  was  not  a  proper  element 
of  damage.  Atkinson  v.  Wabash  R. 
Co..  143  Ind.  601,  41  NE  947. 

[c]  laabUlty  to  eompete  for  pzias 
iiMnwr> — On  injury  to  the  shipment, 
shippers  of  cattle  for  exhibition  at  a 
stock  show  and  for  sale  were  not 
entitled  to  recover  from  the  carrier 
for  loss  of  prise  money  which  ml^t 
have  been  won  at  the  show.  Vt. 
Worth,  etc.,  R.  Co.  v.  Willie  S.  ft  J. 
B.  Ikard  Co.,  (Tex.  Civ.  A.)  140  SW 
S02. 

[d]  Xnabllltr  to  keep  nobig  en- 
gmgemiftatB. — In  an  action  to  recover 
damages  for  injuries  to  a  horse  a 
recovery  cannot  be  had  for  loss  sus- 
tained on  account  of  Inability  to 
keep  racing  engagements.  Louis- 
ville, etc.,  R.  Co.  V.  Gormley,  109  SW 
346,  33  KyL  188,  111  SW  289,  33  KyL 
802. 

66.  See  Damages  [13  Cyc  71  et 
seq]. 

56.  Chicago,  etc..  R.  Co.  v.  Wol- 
cott,  141  Ind.  267,  39  NE  451.  50  Am 
SR  820;  Llghtfoot  v.  St.  Louis,  etc.. 
R.  Co.,  126  Mo.  A,  532,  104  SW  482; 
D'Oller  V.  New  York  Cent.,  etc.,  R. 
Co.,  50  Misc.  635,  98  NYS  649;  Ft. 
Worth,  etc.,  R.  Co.  v.  Ft.  Worth 
Horse,  etc.,  Co.,  (Tel.  Civ.  A.)  180 
SW  1170;  Ft.  Worth,  etc.,  R.  Co.  v. 
Jordan.  (Tex.  Civ.  A.)  165  SW  676; 
Missouri,  etc.,  R.  Co.  v.  Allen,  39 
Tex.  Civ.  A.  236,  87  SW  168:  Mis- 
souri Pac.  R.  Co.  V.  RUBhIn,  3  Tex. 
A.  Civ.  Cas.  I  317. 

[a]  Bale  applied.^ — (1)  Where 
fourteen  cases  of  yarn  were  shipped, 
of  which  five  were  broken  and  tho 
yarn  therein  damaged,  and  the  shlp- 


Por  later  cases,  OevalopniMits  and  changes  In  the  law  see  cumulative  Annotations,  same  title,  page  af  d  ni 
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of  reducing  damages;"  and  where  the  goods  have 
been  stolen  in  transit  and  part  of  them  are  recov- 
ered and  held  by  the  police,  the  carrier  is  not 
thereby  relieved  of  his  obligation  to  deliver  the 
goods  so  held,  and  no  obligation  rests  on  the  owner 
to  recover  such  goods  from  the  police  department 
for  the  purpose  of  reducing  damages.^ 

620]  10.  Hatters  in  Mitigation.  In  an  action 
for  money  had  and  received  to  recover  the  pro- 
ceeds of  goods  sold  by  the  carrier  a  rebate  to 
the  purchaser  for  a  deficiency  in  the  goods  called 
for  by  the  bill  of  lading  ia  not  recoverable." 
In  allowing  damages  to  the  consignee  of  goods  in- 
jured in  transportation,  the  carrier  should  be  cred- 
ited with  the  amount  realized  from  the  sale  of  the 
gooda.^  If  by  an  actual  sale  and  receipt  of  the 
price,  the  consignee  protects  himself  against  any 
loss  resulting  from  the  goods  being  damaged  in 
transit,  he  cannot  recover  of  the  carrier  anything 
beyond  nominal  damages  and  costs. In  an  action 
to  recover  for  the  loss  of  a  draft,  the  carrier  is  at 
liberty  to  reduce  the  damages,  which  are  prima 


facie  the  amount  due  on  the  draft,  by  proof  of  pay- 
ment, inaolveney,  or  any  fact  tending  to  invalidate 
the  security."  But  a  carrier  is  not  entitled  to 
factor's  commissions  as  an  abatement  of  dami^es, 
where  goods  consigned  to  the  factor  are  lost  by 
the  carrier  in  transit."* 

621]  11.  Dednctlon  of  Freight.  In  determin- 
ing the  value  at  point  of  destination,  the  unpaid 
freight  should  be  deducted,  for  while  the  shipper 
is  not  bound  to  pay  freight  where  the  carrier  fails 
to  perform  his  obligation  to  deliver  in  good  con- 
dition, yet  be  should  not  have  the  advanti^e  of 
the  increased  value  of  the  goods  due  to  their  trans- 
portation;** that  is,  the  shipper  is  entitled  to  the 
net  value  at  the  place  of  destination."  If  freight 
chaises  have  been  paid,  the  value  of  the  property 
without  reference  to  such  chaises  is  the  basis  of 
recovery."  It  has  been  held  that,  where  the  freight 
due  the  carrier  enters  into  the  amount  of  damages 
for  which  the  carrier  is  liable  for  loss  of  goods 
shipped,  limitations  do  not  run  against  the  car- 
rier's right  to  have  the  freight  deducted  from  such 


per  made  no  effort  to  dtscover  the 
condition  of  the  yarn  In  the  Injured 
casee,  but  sold  the  whole  fourteen 
cases  as  damaged  roods,  and  there 
was  no  other  evidence  as  to  the 
amount  of  the  damage,  the  dipper 
Is  not  entitled  to  recover  the  differ- 
ence between  the  value  of  the  yarn 
when  shipped  and  the  amount  re- 
ceived at  uie  sale.  D'OlIer  v.  New 
Torlc  Cent..  etc„  R.  Co..  60  Misc.  63B. 
98  NTS  649.  (2)  And  where  In  an 
action  asainst  a  carrier  for  injuries 
to  a  shipment  of  potatoes.  It  ap- 
peared that  the  shipper  had  sold  the 
potatoes  for  delivery  at  a  distant 
point,  that  the  buyer  at  the  point  of 
delivery,  because  of  the  damaged 
condition  of  the  shipment,  refused 
to  acsept  the  potatoes,  but  there  was 
no  evidence  to  show  what  the  sound 
potatoes  were  sold  for  at  the  place 
of  delivery,  or  that  dflirence  had 
been  used  to  secure  their  market 
price,  the  nhlpper's  measure  of  dam- 
ages was  the  difference  between  the 
total  amount  of  the  contract  price 
of  the  whole  shipment  agreed  to  be 
paid  by  the  buyer,  less  the  freight 
charges  paid  by  the  shipper,  and  the 
amount  for  which  the  sound  pota- 
toes. In  the  exercise  of  ordinary  care 
to  obtain  on  their  delivery  at  the 
point  of  delivery  the  market  price, 
were  sold.  Texarkana,  etc.,  R.  Co. 
V.  Shlvel,  (Tex.  Civ.  A.)  114  SW  196. 
(3)  A  shipper  of  live  stock  cannot 
recover  from  the  carrier  for  the 
death  of  a  -mare,  the  negligence  of 
his  own  agent  in  ordering  the  mare 
shipped  through  after  discovering 
that  she  was  injured  having  proxi- 
mately contributed  to  her  death,  al- 
though the  road's  servants  were  also 
negligent  In  the  further  transporta- 
tion. Ft  Worth,  etc.,  R.  Co.  v.  Ft. 
Worth  Horse,  etc.,  Co..  (Tex.  Civ.  A.) 
180  SW  1170. 

87.  Missouri,  etc.,  R.  Co.  v.  Hop- 
kins. £2  Tex.  Civ,  A.  ICS,  113  SW 
308. 

58.  Heyman  v.  Stryker.  97  Misc. 
S8,  121  NTS  592. 

59.  Stevens  V.  Sayward,  8  Oray 

(Mass.)  215. 
BslMte  of  dmtiM  see  shipping  [»8 

Cyc  2753. 

00.  Chesapeake,  etc.,  R.  Co.  v. 
Lavin,  136  Ky.  205,  124  SW  274. 

81.  Henry  v.  Central  R.,  etc..  Co., 
89  Ga.  815,  15  SE  767  (holding 
further  that  the  fact  that  the  con- 
signee may  be  liable,  on  account  of 
warranty  or  fraud  in  making  the 
sale,  to  refund  to  the  purchaser  a 
part  of  the  price,  will  not  entitle 
lilm  to  proceed  against  the  carrier 
before  refunding,  on  the  contingency 
that  this  liability  may  some  time  be 
enforced). 

83.  Zelgler  v.  Wells.  28  Cal.  179, 
S3  AmD  87. 


63.  Kyle  v.  Laurens  R.  Co..  44  S. 
C.  U  382,  70  AmD  311. 

84.  U.  S.— Mobile,  etc.,  R.  Co.  v. 
Jurey,  111  U.  S.  684,  4  SCt  566,  28  "L. 

ed.  527. 

Ala.— Capehart  v.  Granite  Mills,  97 
Ala.  853,  12  S  44;  Buiat  v.  Qulce,  96 
Ala.  265,  11  8  280:  Southern  R.  Co. 
V.  Cooper.  10  Ala.  A.  676,  66  S  676. 

Ark. — Wella  v.  Harwell,  110  Arlt. 
81,  160  SW  858. 

Ga. — Southern  R-  Co.  v.  Williams, 
139  Ga.  839,  77  SB  168;  Albany,  etc., 
R.  Co.  V.  Merchants',  etc..  Bank,  131 
Ga.  391.  73  BE  637;  Atlantic,  etc..  R. 
Co.  V.  Howard  Supply  Co..  126  Ga. 
478,  64  SE  580;  Taylor  V.  Collier,  26 
Ga.  122:  Lamb  v.  McHan,  17  Oa.  A. 
5.  86  BE  252.  Compare  Fine  v. 
Southern  Express  Co.,  10  Ga.  A.  161. 
73  SE  86. 

111. — Northern  Transp.  Co.  v.  Mc- 
Clary,  66  111.  238. 

Ind. — Michigan,  etc..  R.  Co.  v.  Cas- 
tar,  13  Ind.  164;  Louisville,  etc.,  R. 
Co.  v.  Craycraft,  12  Ind.  A.  203.  89 
NE  623. 

Kan. — Meek  v.  Union  Pac.  R.  Co., 
96  Kan.  Ill,  114.  147  P  1112  [clt 
Cyc]. 

Ky, — Cincinnati,  etc.,  R.  Co.  v. 
Spratt,  2  Duv.  4. 

La. — Planters'  Cotton  Oil  Co.  v. 
Texas.  etc„  R.  Co.,  71  S  3S6;  Porter 
V.  Curry,  7  La.  233. 

Mass. — Massachusetts  L.  &  T.  Co. 
V.  Pitchburg  R.  Co.,  143  Mass.  816.  9 
NE  669;  Forbes  V.  Boston,  etc..  R. 
Co..  133  Mass.  164, 

Mich. — Marquette,  etc..  R.  Co.  v. 
Langton.  32  Mich.  251. 

Mo. — Fehrenbach  Wine,  etc.,  Co.  v. 
Atchison,  etc.,  R.  Co..  182  Mo.  A.  1. 
167  SW  63]  ;  F.  H.  Smith  Co.  v. 
Louisville,  etc.,  R.  Co.,  157  Mo.  A. 
160.  137  SW  890;  Wilson  v.  St.  Louis, 
etc..  R.  Co..  129  Mo.  A.  347.  108  SW 
612;  Austin  v.  St.  Louls,  etc..  Pack- 
ard Co.,  16  Mo.  A.  197. 

N.  Y. — Rice  V.  Ontario  Steamboat 
Co..  56  Barb.  384;  Marshall  v.  New 
York  Cent.  R.  Co.,  46  Barb.  502. 

Pa. — Gilllngham  v.  Dempsey,  12 
Serg.  &  R.  183. 

S.  C. — Southern  R.  Co.  v.  Kimball. 
103  S.  C.  365,  88  SE  14;  Miami 
Powder  Co.  v.  Port  Royal,  etc..  R. 
Co.,  38  S.  C.  78,  16  SE  339.  21  LRA 
123. 

Tenn. — Dean  v.  Vaccaro,  2  Head 
488.  75  AmD  744. 

Tex. — Galveston,  etc..  R.  Co.  v. 
Ball,  80  Tex.  602,  16  SW  441:  Inter- 
national, etc.,  R.  Co.  V.  Nicholson,  61 
Tex.  550;  St.  Louts  Southwestern  R. 
Co.  v.  Woldert.  (Civ.  A.)  144  SW 
1194;  Texas,  etc..  R.  Co.  v.  Hoffecker, 
(Civ.  A.)  123  SW  617. 

Va.- — Chesapeake,  etc..  R.  Co.  v. 
Stock.  104  Va.  97.  61  SE  161. 

[a]  Beaaon  for  nUe. — (1)  The 
reaeon  for  this  is  obvious.  Plaintiff 
ia  entitled  to  Just  compensation  for 


his  lews  and  nothing  more.  In  other 
words,  he  should  not  be  placed  in  a 
better  position  than  that  In  which  he 
would  have  been  had  the  contract 
been  fulflUed.  Southern  Zt.  Co.  v. 
Cooper,  10  Ala.  A.  676,  66  8  676.  (2) 
"The  object  of  the  law  Is  to  give 
compensation  for  the  Injury,  ana  no 
more.  The  carrier  is  compelled  to 
pay  the  enhanced  value  of  the  prop- 
erty at  the  place  of  delivery.  The 
owner,  therefore,  in  recovering  this 
value  at  the  terminal  point  recelveu 
in  substance  and  effect  the  benefits 
of  the  transportation  as  fully  as  If 
the  goods  had  been  transported  and 
delivered  to  him,  in  which  event  he 
would  have  been  bound  to  pay  the 
cost  of  transportation.  For  these 
reasons,  perhaps         .        the  law 

f ives  the  carrier  the  beneflt  of  the 
relght  charges  tn  asseesing  the 
damages."  Galveston,  etc.,  R.  Co.  v. 
Ball.  80  Tex.  602.  606,  16  SW  441. 

[b]  Xvtdeaee  to  show  the  amount 
of  the  (duwgM  dns  Is  necessary  In 
order  to  authorize  the  deduction. 
Gray  v.  Missouri  River  Packet  Co., 
64  Mo.  47. 

[c]  Bffeot  Of  sUpmatlon  that 
shipping  valne  shall  govern;  prepaid 
freight.^ — (1)  Where  the  parties  have 
stipulated  that  the  market  value  at 
the  place  of  shipment  shall  govern 
the  measure  of  damages,  and  the 
freight  has  been  prepaid,  plaintiff  Is 
entitled  to  recover  both  the  market 
value  and  the  freight  charges.  Mis- 
souri Pac.  R.  Co.  v.  Barnes,  2  Tex. 
A.  Ctv.  Cas.  S  576.  (2)  Otherwise 
the  ahlpper  cannot  recover  freight 
prepaid,  in  an  action  to  recover  dam- 
ages for  tiattle  killed  In  transit. 
Gulf.  etc..  R.  Co.  v.  Kemp.  (Tex.  Civ. 
A.)  30  SW  714. 

66.  U.  S. — Woodward  v.  Illinois 
Cent.  R.  Co.,  30  F.  Cas.  No.  18.006. 

1  Biss.  403,  SO  F.  Cas.  No.  18,007,  1 
Biss.  447. 

Mo. — Atkisson  v.  Steamboat  Cas- 
tle Garden.  28  Mo.  124. 

N.  Y. — Watkinson  v.  Laughton,  8 
Johns.  213. 

Pa. — G 1 II  Ingham  v.  Dempsey,  1 2 
Serg.  Sc.  R.  183. 

Tenn, — Dean  v.  Vaccaro.  2  Head 
488.  75  AmD  744. 

Tex. — Fowler  v.  Davenport,  21 
Tex.  626. 

66.  Louisville,  etc..  R.  Co.  v. 
Craycraft.  12  Ind.  A.  203.  39  NE 
623;  Galveston,  etc.,  R.  Co.  v.  Ball. 
80  Tex.  602.  16  SW  441;  Missouri 
Pac.  R.  Co.  V.  Pagan.  72  Tex.  127. 
9  SW  749.  13  AmSR  776.  2  LRA  75; 
Gulf,  etc.,  R.  Co.  v.  Kemp,  (Tex.  Civ. 
A.)  30  SW  714;  Galveston,  etc..  R. 
Co.  V.  Kelley,  (Tex.  Civ.  A.)  26  SW 
470:  Missouri  Pac.  R.  Co.  v,  Barnes, 

2  Tex.  A.  Civ.  Cas.  \  575.  See  also 
Johnson  V.  Alabama  Great  Southern 
R.  Co..  140  Ala.  412,  37  S  226  (Infor- 
enttally  recognlsii^^t^ 
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.damages,"  and  that  no  dedaetion  on  account  of 
unpaid  freight  need  be  made  where,  defendant 
makes  no  claim  theref  or."* 

[$  622].  12.  AhaTidonment  on  Account  of  Dam- 
a^*"  Although  there  is  some  authority  to  the 
contrary,^  where  the  goods  are  injured  during 
transportation,  or  part  of  them  are  lost,  the  con- 
signee, it  is  said,  cannot  abandon  the  consignment 
and  sue  for  the  full  value,  but  must  accept  the 
goods  as  tendered^  or  the  portion  tendered,  and 
sue  for  damages.^^  It  is  impossible,  it  is  said,  to 
distinguish  in  principle  between  damage  due  to 
delay  and  damage  due  to  impairment  of  value  by  a 
physical  injury  to  the  goods.  And  as  shown  in  a 
preceding  section,  tiie  person  entitled  to  goods 
shipped  cannot,  on  account  of  delay,  refuse  to  re- 


ceive them  and  sue  for  the  full  value."  Howew, 
the  unlawful  rofusal  of  the  consignee  to  accept 
damaged  goods,  and  his  action  in  bringing  suit  for 
their  value,  is  of  no  consequence  where  it  does  not 
appear  that  any  different  result  would  have  been 
reached  had  the  consignees  received  the  goods  in 
their  injured  condition  and  then  sued  for  damages/* 
limitation  of  nde.  Where  the  i^oods  are  bo  ma- 
terially damaged  as  to  destroy  their  value,  the  con- 
signee may  of  course  refuse  to  accept  uid  sue  for 
the  full  value/^  since  in  that  event  nothing  that  the 
consignee  might  do  would  lessen  the  loss  and  ao 
diminish  the  carrier's  liability." 

623]  13.  Injury  to  Corpse.  Damages  are  re- 
coverable from  a  carrier  for  n^ligent  handling  of 
a  corpse  resulting  in  injury  thereto and  if  the  act 


67.  Texas,  etc.,  H..  Co-  v.  Hoff- 
ecker,  123  SW  617. 

68.  Bamberg  V.  South  Carolina  K. 
Co..  9  S.  C.  61,  30  AmR  13. 

69.  Attandonmtnt  on  aoconnt  of 
dalay  see  supra  i  444. 

Mght  of  kUpper  to  abandon  on 
rofTUftl  of  oarrlw  to  comply  with 
traniportatlon  oontraot  see  supra 
t  66. 

70.  Meyer  v.  Vicksburg.  etc.,  R, 
Co..  41  La.  Ann.  689,  6  S  218,  17 
AmSR  408;  Monell  v.  Northern  Cent. 
R.  Co.,  16  Hun  (N.  Y.)  585;  Free- 
man V.  Weir,  47  MIbc.  681,  94  NTS 
321;  Texan,  etc.,  R.  Co.  v.  Martin,  2 
Tex.  A.  Civ,  Gas.  fi  342.  Rut  see 
caHes  in  those  Jurisdictions  Infra 
note  71.  ' 

La]  C.  O.  D.  sUpmont. — A  C.  O.  D. 
express  bill  of  lading  providing  that 
if  the  C.  O.  D.  Is  not  paid  within 
thirty  days  the  express  company 
may  return  the  property,  and  the 
shipper  will  pay  the  charges  of 
transportation  both  wayX  contem- 
plates a  return  of  the  package  in 
good  order,  and  hence  a  snipper  may 
refuse  to  receive  a  returned  package 
in  damaged  condition  in  performance 
of  the  express  company's  obligation. 
Freeman  v.  Weir,  47  Misc.  681.  94 
NYS  327  (Scott,  P.  J.,  dissenting). 

7I>  Ala. — Central  of  Georgia  R. 
Co.  V.  Montmollen,  146  Ala.  468.  39 
S  820,  117  AmSR  58. 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Johnson,  53  Ark.  282.  13  SW  1096 
(holding  that,  where  a  conalgnee  of 
four  wagons,  billed  and  charged  as 
one  shipment,  refuses  to  receive 
one  of  them  because  a  small  piece 
of  it  Is  missing)  which  may  be  eas- 
ily restored  at  small  expense,  the 
carrier  may  refuse  his  tender  of  the 
proportionate  freight  on  three  wag- 
ons and  keep  them,  or  retain  the 
fourth  wason  until  the  entire  freight 
bill  is  paid  or  tendered). 

Ind. — Michigan  Southern,  etc..  R, 
Co.  V.  Bivena,  13  Ind.  263. 

Iowa. — Parsons  v.  U.  S.  Express 
Co..  144  Iowa  745,  123  NW  776,  25 
LRANS  842  and  note. 

La. — Silverman  v.  St,  Louis,  etc., 
R.  Co.,  67  La.  Ann.  1786,  26  S  447; 
Corao  V.  New  Orleans,  etc.,  R.  Co., 
48  La.  Ann.  12S6.  20  S  752;  Hender- 
son V.  Ship  Maid  of  Orleans,  12  La. 
Ann.  352:  Alford  v.  Illinois  Central 
R.  Co..  9  La.  A.  (Orleans)  110.  But 
see  supra  note  70. 

Mich.^ — Reason  v.  Detroit,  etc.,  R. 
Co..  150  Mk-h.  50,  113  NW  596. 

Mo. — Spalding  v.  Chicago,  etc.,  R. 
Co..  101  Mo.  A.  225,  73  SW  274;  Red- 
mon  V.  Chicago,  etc,  R.  Co.,  90  Ho. 
A.  68. 

N.  H. — Hackett  v.  Boston,  etc.,  R. 
Co..  36  N.  H.  390. 

N,  T.— Brand  v.  Weir.  27  Mlac. 
212.  67  NYS  731;  Millfi  v.  National 
Steamship  Co.,  5  NTS  2S8.  But  see 
supra  note  70. 

N.  C— Wilklna  v.  Atlantic  Coast 
Line  R.  Co.,  160  N.  C.  S4,  75  SE 
1090. 

S.  C — MoGrath  v.  Charleston,  etc.. 
R.  Co..  91  S.  C.  662,  76  SE  44.  42 
LRANS  782  ahd  note;,  AnnCasl914A 


64  and  note;  Shaw  v.  South  Carolina 
R.  Co..  89  S.  C.  L.  462,  57  AmD  768. 

Tex. — St.  Louis  Southwestern  R. 
Co.  V.  Burrus  Mill,  etc..  Co.,  (Civ. 
A.)  168  SW  1028;  Chicago,  etc..  R. 
Co.  V.  Bell,  (Civ.  A.)  1^  SW  396; 
Missouri,  etc..  R.  Co.  v.  Moore.  47 
Tex.  Civ.  A.  531,  105  SW  632;  Gulf, 
etc.,  R.  Co.  V.  Pitts,  37  Tex.  Civ.  A. 
212,  83  SW  727;  Gulf,  etc.,  R.  Co.  v. 
Everett..  37  Tex.  Civ.  A.  167,  83  SW 
257;  Gulf,  etc.,  R.  Co.  v.  Booton.  4 
Tex.  A.  Civ.  Gas.  g  67,  15  SW  602; 
Galveston,  etc.,  R.  Co.  v.  Van  Win- 
kle, 3  Tex.  A.  Civ.  Cas,  (  443.  But 
see  supra  note  70. 

W.  Va. — Dudley  v.  Chicago,  etc., 
R.  Co.,  58  W.  Va.  604,  62  SE718,  112 
AmSR  1027.  8  LRANS  1135. 

i:a]  XtUe  applied. — (1)  Where  a 
carrfer  undertook  good  faith  to 
repair  a  machine  injured  in  transit, 
the  fact  that  the  machine  when  ten- 
dered was  in  a  condition  which  ren- 
dered it  worthless  for  the  purpose 
intended,  but  couid,  at  a  moderate 
expenditure,  have  been  bo  repaired 
as  to  render  It  aa  useful  as  before 
the  injury,  does  not  justify  the  ship- 
per in  abandoning  the  machine  or 
refusing  to  accept  it,  his  remedy 
being  an  action  for  damages.  Par- 
sons V.  U.  S.  Express  Co.,  144  Iowa 
745.  123  NW  776.  25  LRANS  842. 
(21  Where  a  carload  of  chops  was 
Injured  In  transit  by  wetting,  the 
fact  that  the  consignee  was  In  the 
wholesale  trade,  to  which  the  chops, 
in  their  damaged  condition,  were  un- 
suitable, did  not  entitle  him  to  re- 
fuse to  accept  them  and  sue  the  car- 
rier for  their  original  value.  Gulf, 
etc..  R.  Co.  V.  Pitts,  37  Tex.  Civ.  A. 
2ia,  83  SW  727.  <3)  Where  the  ship- 
ment consists  of  a  number  of  boxes 
of  assorted  merchandise,  damage  to 
some  of  the  boxes  does  not  entitle 
the  consignee  to  reject  the  entire 
lot  and  recover  as  for  total  loss.  Sil- 
verman V.  St.  Louis,  etc.,  R.  Co.,  61 
La.  Ann.  1785.  26  S  447.  (4)  Where 
a  considerable  quantity  of  a  ship- 
ment of  molasses  had  leaked  out  be- 
cause of  injury  to  the  casks  In  the 
course  of  transportation,  the  court 
held  that  the  consignee  must  receive 
the  molasses  that  was  left  and  sue 
for  the  value  of  that  which  leaked 
out.  Shaw  V.  South  Carolina  R.  Co., 
39  S.  C.  L.  462.  57  AmD  768. 

rbl  "Bven  tbougli  tbe  goods  be 
badly  damaged  (1)  the  shipper  is  not 
Justified  in  abandoning  them  or  In 
charging  the  carrii^r  with  their  full 
value."  Parsons  v.  U.  S.  Express 
Co.,  144  Iowa  746,  123  NW  776,  26 
LRANS  842  and  note.  (2)  So  long 
as  the  character  of  the  property  Is 
not  so  changed  but  that  it  may  be 
applied  to  the  ordinary  uses  of  such 
property,  the  carrier  is  not  liable 
for  Its  full  value  although  It  will 
be  answerable  for  the  depreciation 
In  its  value  by  reason  of  its  being 
rendered  unfit  for  some  particular 
uses,  Hackett  v.  Boston,  etc..  R. 
Co..  36  N.  H.  890. 

[c]  Order  awardinff  goods  to  oar- 
rlWii — In  an  action  against  a  rail- 
road to  recover  the  value  of  goods 


damaged  in  transit,  defendant,  On 
being  held  liable  for  the  damages 
sued  for,  is  not  entitled  to  an  order 
awarding  the  damaged  goods  to  it 
In  the  absence  of  a  proper  pleadlnv 
on  Its  part  seeking  to  recover  such 
goods.  Missouri,  etc.,  R.  Co.  T. 
Kahn,  (Tex.  Civ.  A.)  91  SW  816. 

73.  McGrath  v.  Charleston,  etc.. 
R.  Co..  91  S.  C.  662,  75  SE  44.  42 
LRANS  782,  AnnCasl914A  64. 

73.  See  supra  S  444. 

74.  Gulf,  etc.,  R.  Co.  v.  Pitts,  87 
Tex.  Civ.  A.  212.  83  SW  727. 

75.  N.  Y. — Baumann  v.  New  York, 
etc.,  R.  Co.,  35  Mtsc.  223,  71  NYS 
632;  Brand  v.  Weir,  27  Misc.  212,  67 
NYS  731. 

N.  C. — Wllkins  v.  Atlantic  Coast 
Line  R.  Co..  160  N.  C.  64,  75  SE  1090. 

S.  C. — McGrath  v.  Charleston,  etc.. 
R.  Co.,  91  S.  C.  652.  76  SE  44.  42 
LRANS  782  and  note.  AnnCafll914A 
64  and  note;  Berley  v.  Columbia,  etc., 
R.  Co.,  82  S.  C.  232,  64  SE  397. 

Tex. — Texas,  etc..  R.  Co.  v.  Logan. 
3  Tex.  A.  Civ.  Cas.  S  186. 

Wis.— Thomas,  etc.,  Mfg.  Co.  v. 
Wabash,  etc.,  R.  Co.,  62  yfie.  642.  22 
NW  827,  51  AmR  725. 

[a]  Xllnstrations. — (1)  Where  a 
carrier  of  summer  goods  delivered 
to  It  on  July  10  failed  to  deliver 
them  in  New  York  until  August  S, 
the  season  for  the  sale  of  which  was 
then  over,  and  the  consignee  refuses 
to  accept  them,  he  may  recover  the 
whole  value  of  the  goods,  as  they 
had  become  worthless  from  negli- 
gent exposure  to  moisture.  Bau- 
mann v.  New  York,  etc.,  R.  Co.,  36 
Misc.  223,  71  NYS  632.  (2)  Machinery 
being  so  Injured  by  a  carrier  that 
It  is  valuable  only  for  old  Iron  for 
which  It  would  bring,  at  the  price 
therefor  of  twenty-flve  cents  a  hun- 
dred pounds,  fifty-five  to  seventy- 
seven  cents.  Its  net  value  to  Its 
owner,  if  anything,  by  reason  of  the 
expense  of  receiving  It,  finding  a 
purchaser,  and  delivering  it,  is  so 
insignificant  that  It  will  not  be  con- 
sidered as  regards  his  right  to  sue 
for  and  to  recover  its  entire  value  be- 
fore the  injury.  McGrath  v.  Charles- 
ton, etc..  R.  Co.,  91  S.  C.  652.  76  SE 
44,  42  LRANS  782,  AnnCa8l914A  64. 
(3)  Where  through  Che  negligence 
of  the  carrier  a  machine  transported 
by  It  was  so  injured  that  the  cost  of 
repairing  It  would  amount  to  its 
original  value,  the  consignee  may  re- 
fuse to  receive  it  and  may  recover 
of  the  carrier  the  value  of  the  ma- 
chine and  the  amount  paid  for  its 
transportation,  with  Interest  from 
the  time  when  it  should  have  been 
delivered.  Thomas,  etc.,  Hfg.  Co.  t. 
Wabash,  etc..  R.  Co..  62  Wis.  642,  22 
NW  827.  61  AmR  725. 

76.  Brand  v.  Weir,  27  Ulse.  312. 
67  NTS  781. 

77.  Ltndh  V.  Great  Northern  R. 
Co.,  99  Minn.  408,  109  NW  828,  7 
LRANS  1018;  Wilson  v.  St.  Louts, 
etc..  R.  Co.,  160  Mo.  A.  649.  142  SW 
775:  Missouri,  etc.,  R.  Co.  v.  Ibiw- 
klns,  60  Tex.  Civ.  A.  128,  108  SW 
221 

[a]  XUnstratlons. — (l)  Defendant 
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vas  a  wanton  and  willfnl  breach  of  duty  on  the 
part  of  the  earner,  exemplary  damages  will  be  al- 
lowed.^ The  custodian  of  a  corpse  has  a  legal  right 
to  its  poasesfiion  for  the  purposes  of  preservation 


and  bnrial,  and  any  interference  with  that  right  by 
mutilating  or  otherwise '  disturbing  the  body  is  an 
actionable  wrong." 


XIX.   KATES  AND  KATE  MAEINa 


624]  A.  Terminology.  The  word  "rate" 
means  the  net  cost  to  the  shipper  of  the  transporta- 
tion of  his  property ;  that  is  to  say,  the  net  amount 
tbe  carrier  receives  from  the  shipper  and  retains."" 
A  "proportional  rate,"  as  the  term  implies,  is 
simply  a  part  of  a  through  rate.  It  is  the  share  of 
the  aggregate  charge  from  origin  to  destination 
wbieh  one  or  more  of  the  carriers  accepts  for  per- 
forming a  definite  portion  of  the  whole  transporta- 
tion service." 

[$  625]  B.  Bight  of  Carrier  to  Fix  Bates— 1. 
In  Q«neraL  Unless  otherwise  provided  by  statute, 
the  carrier  has  the  primary  ri^ht  to  fix  rates  for 
transportation."^  Under  the  Interstate  Commerce 
Act,  except  in  one  detail,*"  the  carrier  retains  this 
primary  right  to  fix  rates"*  and  may  file  two  rates, 


one  of  which  is  the  regular  rate  in  which  the  com- 
mon-law liability  is  preserved,  and  the  other  a 
lesser  rate  based  on  an  agreed  valuation,  but  such 
rates  must  be  open  to  all  the  public.^  In  fixing 
rates  the  earner  may  take  into  account  competition 
with  other  carriers,  provided  only  that  the  competi- 
tion is  genuine  and  not  a  pretense."*  But  where  a 
freight  rate  has  once  been  fixed,  it  is  an  established 
rate  until  it  is  changed  in  some  manner  allowed 
by  law,*'  and  the  carrier  cannot  evade  this  rule 
by  placing  the  articles  for  which  the  rate  was 
established  in  another  class.**"  If,  after  a  hearing, 
rates  are  shown  to  be  unreasonable,  the  commission 
may  set  them  aside  and  require  the  substitution 
of  just  and  reasonable  for  unjust  and  unreasonable 
charges.""   The  jurisdiction  of  the  interstate  com- 


undercook  to  transport  a  casket  con- 
talnins  the  body  ox  the  dead  wife  of 
plafntUE.  In  taking  the  casket 
through  a  named  station.  It  became 
necessanr  to  transfer  to  another 
train.  In  ao  doing,  defendant  care- 
lesslj  and  negligently  left  the  casket 
out  of  doors  on  a  railroad  truck  and 
exposed  to  rain  and  willfully  Ig- 
nored the  request  of  plalnttll  to  place 
the  truck  under  cover.  The  casket 
was  soiled  and  the  corpse  mutilated 
and  disfigrured.  The  court  held  that 
a  petition  stating  such  foots  stated 
a  good  cause  or  action.  Llndh  v. 
Great  Northern  R.  Co..  99  Minn.  408. 
109  yrw  g23.  7  LRANS  1018.  (2) 
The  body  of  plainttft'B  wife  was 
taken  for  transportation  by  a  carrier, 
and  plaintiff  accompanied  It.  and  at 
a  stopping  plac»  the  baggageman 
stood  on  the  box  containing  the  cof- 
fin and  pulled  heavy  trunks  from  the 
top  of  the  ear  and  let  them  fall  with 
full  force  on  the  box  so  that  they 
would  bound  to  the  floor  of  the  bag- 
gage car.  plaintiff  at  the  time  plead- 
ing with  the  baggageman  to  be  care- 
ful and  not  to  handle  the  body  In 
such  a  rough  and  Inhuman  manner. 
It  was  held  in  plaintiff's  action  for 
damages  for  Injury  to  the  body  that 
he  was  entitled  to  recover  damages 
for  mental  anguish.  Wilson  v.  St. 
Louis,  etc..  R.  Co.,  160  Mo.  A.  649. 
142  SW  776. 

[b]  A  mother  may  rsoovsr  from 
a  eanlsr  for  ita  negligent  handling 
of  the  corpse  of  her  child,  resulting 
in  Injury  to  the  corpse.  Missouri, 
etc  R.  Co.  v.  Hawkins,  50  Tex,  Civ. 
A.  128,  109  SW  221. 

78.  Birmingham  Transfer,  etc., 
Co.  V.  Still,  7  Ala.  A.  556,  61  S  611: 
Wall  V.  St.  Louis,  etc.,  R.  Co.,  (Mo. 
A.)  182  SW  1057:  Wall  v.  St.  !Louis, 
etc.,  R.  Co..  184  Mo.  A.  127,  168  SW 
257:  Wilson  v.  St.  Louia,  etc.,  R.  Co., 
160  Mo.  A.  649.  142  SW  775. 

[a]  XUTWtntloii— Defendant  who 
had  contracted  to  carry  from  one 
station  to  another  In  a  suitable  and 
befitting  manner  the  colflned  body  of 
plaintifl's  child  hauled  it  on  a  dray 
with  trunkii.  some  of  them  over  it. 
the  negroes  in  charge  sitting  on 
them  A  finding  of  wanton  and  will- 
ful disregard  of  plaintiff's  rights  au- 
thorlxing  exemplary  damages  was 
justlBed.  Birmingham  Transfer, 
etc.,  Co.  V.  Still,  7  Ala.  A.  656,  61  S 
611. 

[b]  Hontal  anrttlsh. — Where  a  pe- 
tition against  a  carrier  for  Injuries 
to  the  remains  of  plaintifTs  mother, 
and  the  casket  and  box  containing 
the  same,  alleged  that  the  Injury 
was  Inflicted  wantonly  and  will- 
fully by  defendant's  agent  while  In 
anger  and  In  plaintiff's  presence, 
plaintiff  was  entitled  to  recover  for 
mental  anguish  occasioned  thereby. 
Wall  T.  St  Louis,  etc,  R.  Co.,  181 


Mo.  A.  1X7.  168  8W  267. 

78.  Llndh  V.  Oreat  Northern  R. 
Co.,  9S  Minn.  408.  109  NW  823,  7 
LRANS  1018;  Wilson  v,  St.  Louis, 
etc.,  R.  Co.,  160  Mo.  A  649,  142  SW 
776. 

BO.  tr.  S.  v.  Chicago,  etc.,  R.  Co., 
148  Fed.  646  [aff  156  Fed.  658,  84 
CCA  324,  26  LRANS  S&l  (aff  212 
U.  S.  663,  29  set  689,  58  L.  ed.  653)}. 

"The  word  'rate,'  as  used  In  the 
Interstate  commerce  law,  means  the 
net  cost  to  the  shipper  of  the  trans- 
portation of  his  property;  that  Is  to 
aay,  the  net  amount  the  carrier  re- 
ceives from  the  shipper  and  retains. 
In  determining  this  net  amount  In  a 
given  case,  all  money  transactions 
of  every  kind  or  character  having  a 
bearing  on.  or  relation  to,  that  par- 
ticular Instance  of  transportation 
whereby  the  cost  to  the  shipper  Is 
directly  or  indirectly  enhanced  or  re- 
duced must  be  taken  Into  considera- 
tion." U.  S.  V.  Chicago,  etc..  R.  Co.. 
148  Fed.  646.  647  [aff  166  Fed.  558, 
84  CCA  824.  26  LRANS  551  (aff  212 
U.  S.  563,  29  set  689.  S3  L.  ed.  653)]. 

81.  Hocking  Valley  R.  Co.  v. 
Lackawanna  Coal,  etc.,  Co.,  S24  Fed. 
930,  140  CCA  408. 

83.  Crescent  Coal  Co.  v,  Louis- 
ville, etc..  R.  Co..  143  Ky.  73,  186 
SW  768,  83  LRANS  442. 

[a1  Tor  statute  held  nnoonstltii- 
tl<niu  as  requiring  the  carrier  in 
some  cases  to  accept  unreasonably 
low  rates  on  carload  lots,  or  In  oth- 
ers to  establish  unreasonably  high 
or  unlawful  rates  on  leas  than  car- 
load lots  see  Boutheni  Pac.  Co.  v. 
Orugon  R.  Commn.,  208  Fed.  926. 

S3.  U.  S.  V.  Louisville,  etc.,  R. 
Co.,  235  U.  S.  314,  323.  35  SCt  113. 
69  L.  ed.  245  [rev  197  Fed.  68] 
(holding  that  by  the  act  of  June  18, 
1910  [36  U.  S.  St.  at  L.  539,  B47  c 
309  S  4],  "the  original  power  to  de- 
termine the  existence  of  the  condi- 
tions justifying  the  greater  charge 
for  a  shorter  than  was  exacted  for 
a  longer  distance,  was  taken  from 
the  carriers  and  primarily  vested 
in  the  Interstate  Commerce  Commis- 
sion,  and  for  the  purpose  of  making 
the  prohibitions  efllcaclous  it  was 
enacted  that  after  a  time  fixed  no 
existing  rate  of  the  character  pro- 
vided for  should  continue  in  force 
unless  the  application  to  sanction  it 
ha.d  been  made  and  granted") ;  U.  S. 
v.  Atchison,  etc.,  R.  Co.,  234  U.  S. 
476,  485,  34  SCt  986,  58  L.  ed.  1408 
(where  the  court  said:  "The  situa- 
tion under  the  amendment  Is  this: 
Power  In  the  carrier  primarily  to 
meet  competitive  conditions  in  any 
point  of  view  by  charging  a  lesser 
rate  for  a  longer  than  for  a  shorter 
haul  has  ceased  to  exist  because  to 
do  so.  In  the  absence  of  some  au- 
thority, would  not  only  be  inimical 
to  the  proviBlen  of  the  fourth  sec- 


tion but  would  be  In  conSlct  with 
the  preferamse  -sjid  dlsorlmlnatlon 
clauses  of  the  second  and  third  sec- 
tions'"). 

84.  Interstate  Commerce  Commn. 
v.  Louisville,  etc.,  R.  Co.,  227  U.  S. 
88.  38  SCt  185,  57  L.  ed.  431. 

"Within  the  limits  of  the  exercise 
of  intelligent  good  faith  In  the  con- 
duct of  their  business,  and  subject 
to  the  two  leading  prohibitions  that 
their  charges  shall  not  be  unjust  or 
unreasonable,  and  that  they  shall 
not  unjustly  discriminate  so  aa  to 
give  undue  preference  or  disadvan- 
tage to  persons  or  tmfflc  similarly 
circumstanced,  the  act  to  regulate 
commerce  leaves  common  carriers,  as 
they  were  at  the  common  law,  free 
to  make  special  rates  looking  to  the 
Increase  of  their  business,  to  class- 
ify their  traffic,  to  adjust  and  ap- 
portion their  rates  so  as  to  meet 
the  necessities  of  commerce  and  of 
their  own  situation  and  relation  to 
It,  and,  generally,  to  manage  their 
Important  interests  upon  the  same 
principles  which  are  regarded  as 
sound  and  adopted  in  other  trades 
and  pusults."  Interstate  Commerce 
(i^ommn.  v.  Alabama,  etc.,  R.  Co.,  74 
Fed.  715.  723,  21  CCA  61  [aff  168 
U.  S.  144,  18  SCt  45,  42  L.  ed.  414] 
fwhPre  the  court  further  said:  "The 
carriers  are  better  qualified  to  ad- 
just such  matters  than  any  court  or 
board  of  public  administration,  and, 
within  the  limitations  suggested,  it 
is  safe  and  wise  to  leave  to  their 
traffic  managers  the  adjusting  of 
dissimilar  circumstances  and  con- 
ditions to  their  business"). 

85.  Stubblefleld  v.  St.  Louis,  etc, 
R.  Co.,  (Mo.  A.)  184  SW  149. 

88.  Interstate  Commerce  Commn. 
V.  Chicago  Great  Western  R.  Co., 
209  U.  S.  108,  28  SCt  493,  52  L.  ed. 
705;  Interstate  Commerce  Commn. 
V.  Louisville,  etc..  R.  Co.,  190  U.  S. 
273,  23  SCt  687,  47  L.  ed.  1047;  East 
Tennessee,  etc.,  R.  Co.  v.  Interstate 
Commerce  Commn.,  181  U.  S.  1,  21 
SCt  516.  45  L.  ed.  719;  Texa.-s,  etc.. 
R,  Co.  V.  Interstate  Commerce 
Commn.,  162  U.  S.  197,  16  SCt  666. 
40  L.  ed.  940;  Interstate  Commerce 
Commn.  v,  Baltimore,  etc.,  R.  Co., 
145  U.  S.  263.  12  SCt  844,  36  U  ed. 
699. 

87.  Union  Pac.  R.  Co.  v.  U.  S..  48 
Ct.  CI.  99. 

88.  Union  Pac.  R.  Co.  v.  U.  S.,  48 
Ct.  CI.  99. 

89.  Interstate  Commerce  Commn. 
V.  Southern  Pac  Co.,  234  U.  S.  315. 
34  SCt  830.  58  L.  ed  1329:  Interstate 
Commerce  Commn.  v.  Atchison,  etc., 
R.  Co..  234  U.  S.  294.  34  SCt  814,  68 
L.  ed.  1319  ■,  Interstate  Commerce 
Commn.  v.  Louisville,  etc..  R,  Co., 
227  U.  S.  88,  33  SCt  186.  67  I*,  ed. 
431;  Intttrstate  Oonvnerje 
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meree  commission  to  alter  a  rate  fixed  by  the  carrier 
deprads  on  a  findingj.  based  on  evidence,  that  such 
rate  is  unreasonable."" 

[$  626]  2.  Advance  of  Bates  b7  Oaxiier.  There 
is  no  pre8anq>tion  of  wrong  arising  from  a  change 
of  rate  made  by  a  carrier."  A  ourio-  has  the 
right  to  change  rates  which,  to  meet  an  exigency, 
have  been  made  so  low  as  to  be  unremunerative, 
when  the  necessity  therefor  has  ceased  to  exist." 
If  rates  have  been  ^ed  too  low  in  the  past  it  has 
the  right  to  meet  changed  conditions  by  increasing 
them  if  the  increase  is  reasonable,"'  and  a  state  stat- 
ute which  d^es  the  carrier  that  right  and  forces 
it  to  continue  rates  which  are  unremunerative  and 
confiscatory  is  unconstitutional  and  void."*  But 
when  rates  are  changed,  the  carrier  making  the 
change  must,  when  properly  called  on,  be  able  to 
give  a  good  reason  therefor;""  and  if  in  a  proper 
proceeding  they  are  shown  to  be  arbitrary  and  un- 
reasonable, the  courts  will  relieve  against  them." 


And  if  it  has  been  stipulated  by  the  carrier  that  it 
would  repay  to  the  dippers  the  sum  total  of  the 
increased  exaction,  if  the  in<nrease  should  be  held 
ill^al,  a  referenee  will  be  ordered  to  ascertain  the 
amount  due  complainants.*'  The  mere  fact  that  ad- 
vances in  rates  on  certain  goods  would  be  severely 
felt  by  certain  shippers  is  not  a  sufficient  reason  for 
holding  that  the  advances  were  not  properly  made." 

[$  627]  0.  Power  of-  State  to  Fix  or  Begolate 
Bates"— 1.  For  Tran^rtation  wifhin  the  State. 
Common  carriers  are  engaged  in  public  employment 
affecting  the  public  interest,  and,  subject  to  the  con- 
stitutional limitations  against  the  impairment  of 
vested  rights,  or  depriving  persons  of  property  with- 
out due  process  of  law,  or  depriving  them  of  the 
equal  protection  of  the  law,  a  state  has  power  to 
limit  the  amount  of  charges  by  such  carriers  for 
the  transportation  of  jiersons  and  property  within 
ita  own  jurisdiction  unless  restricted  1^  some  con- 
tract in  the  charter.^  This  is  so  even  though  their 


Northern  Pac.  R.  Co..  216  U.  S.  6*8. 
30  set  417,  54  L..  ed.  608. 

SO.  Interstate  Commerce  Commn. 
V.  Louisville,  etc.,  R.  Co.,  227  U.  S. 
88,  33  set  186,  57  L.  ed.  431. 

91.  Interstate  Commerce  Commn. 
V.  Chicago  Great  Western  R.  Co.,  209 
U.  S.  108.  28  set  493.  62  L.  ed.  705 
fate  141  Fed.  1003];  Louisville,  etc., 
R,  Co.  V.  Interstate  Commerce 
Commn.,  196  Fed.  641  [rev  on  other 

Erounda  227  U.  S.  88,  33  SCt  186,  67 
.-ed.  421]. 

"The  presumption  of  honest  intent 
and  right  conduct  attends  the  action 
of  carriers  as  well  as  It  does  the  ac- 
tion of  other  corporations  or  Individ- 
uals in  their  transactions  In  lifet 
Undoubtedly  when  rates  are  changed 
the  carrier  malting  the  change  must, 
when  properly  called  upon,  be  able 
to  flTlve  a  good  reason  therefor,  but 
tlie  mere  fact  that  rate  has  been 
ndsed  carries  with  It  no  presump- 
tion that  it  was  not  rightfully  done. 
Those  presumptions  of  good  faith 
and  integrity  which  have  been  rec- 
ognized lor  ages  as  attending  hu- 
man action  have  not  been  over- 
thrown by  any  legislation  in  rexpect 
to  common  carriers."  Interstate 
Commerce  Commn.  v.  Chicago,  etc., 
R.  Co.,  209  U.  8.  108,  119,  28  SCt 
493,  62  L.  ed:  706. 

ea.  Louisville,  etc.,  R.  Co.  v.  In- 
terstate Commerce  Commn.,  195  Fed. 
641  [rev  on  other  grounds  227  U.  S. 
8S.  33  SCt  185,  57  C  ed.  431]  (where 
It  was  said  that  a  rate  voluntarily 
established  by  a  railroad  to  meet 
competition  i8  not  to  be  taken  as 
a  measure  of  what  is  reasonable). 

[a]  Btatntory  prohibition  of  In- 
crease of  rates  on  leasod  road^d) 
N.  H.  Pub.  St.  (1891)  C  166  g  42. 
providing  that  the  fares  and  freight 
rates  over  any  railroad  leased  under 
the  chapter  should  not  be  Increased 
above  the  rates  existing  on  July  24, 
1889,  prohibits  the  Increase  by  the 
lessee  of  the  rates  over  the  leased 
road,  so  that,  to  escape  the  effect 
of  the  restriction  on  increase  of 
rates,  the  state's  assent  to  the  les- 
see's acceptance  of  the  lease  must 
be  shown  otherwise  than  by  the 
statute  which  both  authorized  the 
lease  and  Imposed  the  restriction. 
State  v.  Boston,  etc.,  R.  Co..  7G  N.  H. 
146.  80  A  858.  (2)  Where  a  railroad 
company  had  no  authority  to  lease 
Its  road  to  the  Boston  &  Maine  Kail- 
road  Company,  except  as  permitted 
by  L,  (1889)  c  5.  which  also  pro- 
hibited any  Increase  of  the  rates  ex- 
isting when  the  act  was  passed,  the 
efTet't  of  the  restriction  on  Increase 
of  rates  coutd  not  be  avoided  by 
making  a  lease  to  another  road  and 
assigning  it  to  the  Boston  &  Maine 
Railroad  Company.  State  v,  Bos- 
ton, etc..  R.  Co..  supra.  (3)  But 
where  certain  railroads  were  au- 
thorised  by   statute   to   lease  their 


roads  to  any  corporation,  the  re- 
strictions on  Increase  In  rates  Im- 
posed as  to  roods  leased  to  the  Bos- 
ton &  Maine  Railroad  by  subsequent 
statute.  L.  (1889)  c  5  |  17.  provid- 
ing that  rates  existing  at  the  pass- 
age of  the  act  should  not  be  in- 
creased on  the  roads  leased  or  uni- 
ted under  It.  did  not  apply.  State 
v.  Boston,  etc.,  R.  Co..  supra. 

63.  Western  R.  Co.  v.  Alabama  R. 
Commn^l97  Fed.  964. 

94.  Western  R.  Co.  v.  Alabama  R 
Commn.,  197  Fed.  954. 

SB.  Interstate  Commerce  Commn. 
v.  Chicago  Great  Western  R.  Co..  209 
U.  S.  108.  28  SCt  498,  62  L.  ed.  705. 

96.  TItt  V.  Southern  R.  Co..  138 
Fed.  753  [aff  148  Fed.  1021  mem,  79 
CCA  536  mem  (aff  206  U.  S.  426,  27 
SCt  706,  61  L.  ed.  1124.  11  AnnCas 
846  and  note)]. 

[a]  Bole  appUedif— Where  a  vast 
increase  of  lumber  trafllc  had  re- 
sulted In  a  large  increase  of  net 
revenue  to  the  carrier,  and  the  serv- 
ice was  inexpensive  and  required 
neither  rapidity  of  movement  nor 
specially  equipped  cars,  and  the 
snippers  were  obliged  to  furnish  and 
pay  for  the  equipment,  and  the  rail- 
roads were  neither  to  load  nor  un- 
load, and  the  commodity  was  neither 
fragile  nor  perishable,  and  the  in- 
dustry afforded  a  tonnage  second  In 
magnitude  to  any  transported  by  the 
carrier,  an  arbitrary  increase,  to 
points  of  destlnattcm,  Of  two  cents 
a  hundred  is  unreasonable  and  un- 
lawful. Tift  V.  Southern  R.  Co.,  138 
Fed.  763  [aff  148  Fed.  1021  mem,  79 
CCA  636  mem  (aff  206  U.  S.  428,  27 
SCt  706.  51  L.  Ad.  1124,  11  AnnCas 
846)]. 

87.  Tift  V.  Southern  R.  Co.,  138 
Fed.  753  [aff  148  Fed.  1021  mem,  79 
CCA  636  mem  (aff  206  U.  S.  428,  27 
SCt  709,  61  L.  ed.  1124,  11  AnnCas 
846)]. 

88.  Louisville,  etc.,  R.  C:o.  v.  In- 
terstate Commerce  Commn.,  196  Fed. 
541.  560  {rev  on  other  grounds  227 
U.  S.  88.  33  SCt  185.  67  L.  ed.  431] 
(where,  the  court  said:  "Such  an 
advance  would,  of  course,  be  felt, 
and  so  would  any  other  change  in 
market  conditions  which  affected  the 
cost  of  Handling"). 

99.  Segulatlon  and  eoutrol  In 
irenexal  see  supra  $)  38-41. 

1.  U.  S. — Simpson  v.  Shepard,  230 
U.  S.  352.  33  SCt  729,  57  L.  ed.  1511. 
48  LRANS  1151,  AnnCasl9I6A  18; 
Alabama,  etc..  R.  Co.  v.  Mississippi 
R.  Commn.,  203  U.  S.  496.  27  SCt  163. 
51  L.  ed.  289;  Lake  Shore,  etc..  R. 
Co.  V.  Smith,  173  U.  S.  684.  19  SCt 
566.  43  L.  ed.  858:  Smyth  v.  Ames. 
169  U.  S.  466,  18  SCt  418,  42  L.  ed. 
819;  Chicago,  etc..  R.  Co.  v.  Well- 
man,  143  U.  S.  339.  12  SCt  400,  36 
L.  ed.  176:  Chicago,  etc..  R.  Co.  v. 
Minnesota,  134  U.  S.  418.  10  SCt  462, 
33  Tj.  ed,  970:  Stone  v.  Farmers'  L, 


&  T.  Co.,  116  U.  S.  307.  6  SCt  334. 
388.  1191.  29  L.  ed.  6S6;  Ruggles  v. 
Illinois,  108  U.  S.  526,  2  SCt  832,  27 
L.  ed.  812;  Winona,  etc.,  R.  Co.  v. 
Blake,  94  U.  S.  186.  24  L.  ed.  99; 
Chicago,  etc.,  R.  Co.  v.  Ackley.  94 
U.  S.  179.  24  L.  ed.  99;  Peik  v.  Chi- 
cago, etc..  R.  Co.,  94  U.  S.  164.  24 
L.  ed.  97;  Chicago,  etc.,  R.  Co.  v. 
Cutts.  94  U.  S.  16S.  24  L.  ed.  94; 
Baltimore,  etc..  R.  Co.  v.  Maryland. 

21  Wall.  456.  22  L.  ed.  678;  LoulB- 
ville.  etc.,  R.  Co.  v.  Alabama  R. 
Commn.,  196  Fed.  800;  Arkansas 
Kate  Cases,  187  Fed.  290  [rev  on 
other  grounds  230  U.  S.  653,  33  SCt 
1030,  57  L.  ed.  1625];  Louisville,  etc., 
R.  Co.  V.  Tennessee  R.  Commn..  19 
Fed.  679. 

Colo. — Consumers  League  v.  Colo- 
rado, etc.,  R.  Co.,  53  Colo.  64.  126  P 
S77.  Ann(:asl914A  1168. 

Qa.— Georgia  R.  Co.  v.  Smith,  70 
Ga.  694. 

III. — Chicago,  etc.,  R,  Co.  v.  State 
Public  Utilities  Commn..  268  111.  49, 
108  NB  729;  Chicago  Union  Tract. 
Co.  v.  Chicago.  199  111.  579,  66  KB 
470;  Ruggles  V.  Feo.,  91  111.  26«. 

Ind. — Southern  Indiana  R.  Co.  v. 
State  R.  Commn.,  172  Ind.  118,  87 
N'E  966;  Indianapolis  v.  Navin,  161 
Ind.  139,  47  NB  526.  61  NB  80.  41 
LRA  337;  Southern  R.  Co.  v.  State 
R.  Commn.,  42  Ind.  A.  90.  83  NB 
721. 

Mich. — ^Wellman  v.  Chicago,  etc., 
R.  Co.,  83  Mich.  692,  47  NW  489. 

Minn. — Stata  v. -(Hiicago.  etc.,  R. 
Co.,  118  Hlnn.  880,  137  NW  2,  41 
LRANS  524  and  note.  AnnOaalOKB 
494  and  note;  Blake  v.  Winona,  etc., 
R.  Co.,  19  Minn.  418,  18  AmR  U6. 

Mlsa. — Stone  v.  Yaioo.  etc.,  R.  Co., 
62  Miss.  607,  62  AmR  193. 

Mo. — ^UcGrew  v.  Missouri  Pac  R. 
Co.,  230  Ho.  496,  132  SW  1076. 

N.  H. — McDuftee  v.  Portland,  etc., 
R.  Co.,  62  N.  H.  430,  18  AmR  72. 

N.  J. — Rarltan  River  R.  Co.  v. 
Middlesex,  etc..  Tract.  Co.,  TO  N.  J. 
L.  782.  58  A  S82. 

N.  v.— -Schutte  v.  Weir.  69  Miac. 
438,  111  NYS  240  (where  It  was  said 
that  a  statute  which  Is  reasonable 
in  Us  provisions,  and  which  seeks 
to  regulate  the  rates  of  transporta- 
tion fairly  without  discrimination, 
does  not  infringe  any  constitutional 
rights  of  a  common  carrier,  engaged 
in  a  quasi  public  duty,  and  subject 
to  governmental  control):  Beekman 
V.  Saratoga,  etc,  R.  Co.,  I  Paige  44, 

22  AmD  679. 

N.  C. — Kfland  v.  Southern  R.  Co., 
146  N.  C.  136,  59  SB  356. 

N.  D, — State  v.  Minneapolis,  etc., 
R.  C^o..  19  N.  D.  57.  120  NW  874; 
State  V.  Northern  Pac.  R.  Co..  19  N. 
D.  46.  120  NW  869.  25  LRANS  1001. 

Oh. — Iron  R.  Co,  v.  Lawrence  Fur- 
nace Co.,  49  Oh.  St.  102,  SO  NE  616; 
Thomas  V.  Greenwood,  6  Oh.  Dec 
(Reprint)  639.  7  AmLRec  320. 


For  later  oaaee,  d«veU9iii«ts  and  ebaarea  in  the  law  see  cumulative  Annotations,  same  title,  page  andjioto  munber. 
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income  may  have  been  pieced  as  security  for  the 
payment  of  obligations  ineutred  on  the  faith  of  the 
charter.^  Contracts  between  private  parties  and 
common  carriers  fixing  compensation  to  be  paid  for 
transportation,  although  made  under  state  authority, 
are  made  subject  to  the  right  of  the  state  to  modify 
or  to  annul  them  under  its  sovereign  power  to  regu- 
late rates.^  The  power  of  the  federal  government 
to  regulate  transportation  is  limited  to  commerce 
not  intranstate,  and  the  authority  of  a  state  to  r^u- 
late  transportation  within  its  borders,  including  the 
power  to  prescribe  rates  for  transportation,  is  in  no 
sense  restricted  by  federal  I^slation.*    The  power 


to  r^fulate  and  fix  rates  for  transportation,  and  to 
prohibit  unreasonable  rates,  exists  even  where  the 
rates  are  not  discriminatory  and  preferential ;°  and 
such  power  may  be  exercised  either  by  the  direct 
action  of  the  lawmakii^  department,"  or  by  delegat- 
ing the  power  to  some  appropriate  agency,'  such, 
for  instance,  as  a  municipal  corporation,^  or  a  rail- 
road commission."  The  power  of  the  state  to  regu- 
late freight  charges  includes  the  power  to  establish 
through  rates  over  separate  lines  within  its  bor- 
ders.^' And  where  a  joint  tariff  between  two  or 
more  roads  has  been  agreed  on,  such  tariff  is  as 
much  within  the  control  of  the  legislature  as  if  it 


Okl.— St.  Louis,  etc,  R.  Co.  v. 
m\by,  35  Okl.  689,  ISO  P  108d:  Chi- 
cs^, etc.,  H.  Co.  V.  Territory.  SI  Okl. 
334.  95  P  267. 

Or. — State  v.  Corvallis,  etc.,  R.  Co., 
59  Or.  4S0,  117  P  980. 

Pa. — Pennsylvania  R.  Co.  v.  Phila- 
delphia County,  220  Pa.  100,  68  A  676, 
15  X.RANS  108. 

Tex. — Galveston  Chamber  of  Com- 
merce V.  State  R.  Commn.,  (CIv.  A.) 
137  SW  757. 

Vt. — State  V.  Centra!  Vermont  R. 
Co..  81  Vt.  463,  71  A  194,  ISO  AmSR 
106S. 

Va. — Norfolk,  etc,  R.  Co.  v.  Pen- 
dleton, 86  Va.  1004,  11  S&  10C2  [aff 
156  U.  8.  667,  16  BCt  41S,  S9  L.  ed. 
574]. 

Wash. — State  v.  King  County 
Super.  Ct.,  67  Wash.  37.  l20  P  8B1, 
LRA191&C  287,  AnnCasl913D  78. 

W.  Va, — West  Virginia  Transp.  Co. 
V.  Sweetzer,  26  W.  Va.  434:  Laurel 
Fork,  etc.,  R.  Co.  v.  West  Virginia 
Tranqiu  Co.,  25  W.  Va.  S24. 

Wis. — Frank  A.  Oraham  Ice  Co.  ▼. 
Chicago,  etc..  R.  Co.,  153  Wis.  145, 
140  NW  1097;  Minneapolis,  etc.,  R. 
Co.  T.  State  R.  Commn.,  136  Wis.  146, 
116  NW  BOB,  17  LRANS  821;  Madison 
v.  Madison  Oas,  etc.,  Co.,  129  Wis. 
249.  108  NW  65,  8  LRANS  529,  9  Ann 
Cas  819. 

[a]  Basis  of  legislative  power 
aver  ntes. — <1)   "The  power  to  re- 

?uire  a  public  service  to  be  per- 
ormed  for  a  limited  rate  IS  but  a 
branch  of  the  power  to  regulate,  In 
the  public  Int-erest.  property  that  Is 
devoted  to  the  public  use.  This  Is 
primarily  the  functions  of  the  law- 
making body."  Rarltan  River  R.  Co, 
V.  Middlesex,  etc..  Tract.  Co.,  70  N. 
J.  U.  732.  744.  68  A  332.  (2)  "Pre- 
scribing rates  is  provldlnx  for  the 
existence  of  the  artificial  beinK.  It 
is  breathing  into  It  the  breaih  of 
life,  that  It  may  become  a  living 
being.  The  power  to  do  this  belongs 
to  the  sovereignty  that  may  create' 
corporations  and  shape  their  being 
and  define  their  functions.  It  must 
he  the  State.  Its  power  to  create 
corporations  for  the  various  pur- 
poses of  business  and  commerce  has 
been  uniformly  exercised  and  never 
questioned.  If  it  may  create  such 
corporations  It  may  determine  their 
attributes  and  prescribe  what  they 
may  charge  for  services  rendered,  as 
well  as  the  other  conditions  of  their 
existence.  This  belongs  to  the  sov- 
ereignty of  the  State  and  is  essential 
to  the  regulation  of  its  Internal 
police,  and  nas  not  been  surrendered 
to  Congress."  Stone  v.  Yazoo,  etc., 
R.  Co.,  62  Miss.  607,  633,  52  AmR 
193.  (3)  "In  countries  where  the 
common  law  prevails,  it  haa  been 
customary  from  time  immemorial  for 
the  legislature  to  declare  what  shall 
be  a  reasonable  compensation  under 
such  circumstances,"  Mutin  v,  Illi- 
nois. 94  U.  S.  113.  133,  24  L,  ed,  77. 
(4)  "This  legislation  may  be  Justi- 
fied by  the  fact  that  these  various 
occupations  are  necessarily  to  a  cer- 
tain extent  monopolistic  In  their 
nature,  and  that  in  dealing  with  cus- 
tomers the  parties  do  not  stand  upon 
an  equality,  the  latter  being  prac- 
tically compelled  to  submit  to  such 
terms  as  the  former  may  choose  to 
exax:t.  unless  the  State  shall,  acting 
in  the  Interest  of  the  public,  elect  to 
Interfere  and  prescribe  a  maximum 


of  charges."  Minneapolis,  etc..  R, 
Co.  v,  Minnesota,  1S6  17.  S.  267,  261, 
22  set  900,  46  L.  ed,  1161. 

[bl  ToUdltr  of  state  eonatitu- 
tlonu  provisions. — ^The  provisions  of 
the  constitution  of  Georgia,  requir- 
ing the  legislature  to  pass  laws  regu- 
lating freight  and  passenger  tariffs 
within  the  state,  and  regulations 
adopted  by  the  railroad  commission 
established  by  the  statutes  passed 
in  pursuance  thereof,  administered 
subject  to  the  limitation  that  the 
carriage  cannot  be  required  without 
reward  or  on  conditions  amounting 
to  the  taking  of  property  for  public 
use  without  just  compensation,  do 
not  violate  the  constitution  of  the 
United  States,  but  are  within  the 
powers  of  the  state  and  have  full 
force  as  public  law.  Trammetl  v. 
Dinsmore,  102  Fed.  794.  42  CCA  62S 
tafr  183  U.  S.  115,  22  SCt  46,  4«  L. 
ed.  111], 

[c]  ne  faet  ttat  mmar  xallvoad 
usplojreM  lum  Ittm  dlaobaived  lie. 
oauM  of  state  gtetntee  flxtar  masl- 
mom  reUroad  rates  does  not  render 
the  statutes  invalid.  The  remedy  of 
the  employees,  If  they  have  one,  must 
be  sought  elsewhere  than  in  the 
courts.  St.  LoulB,  etc..  R.  Co.  V. 
Hadtey,  168  Fed.  317  [mod  220  U.  S. 
477,  33  SCt  976,  57  L.  ed.  1571]. 

[d]  OOBBlUSUouaitr  of  stHtntorr 
rate. — "It  Is  only  where  rates  are 
made  so  unreasonable,  as  to  make 
the  enforcement  of  the  law  estab- 
lishing them  equivalent  to  taking 
property  for  public  use  without  just 
compensation,  that  the  Federal 
courts  hold  that  the  corporation  has 
been  deprived  "of  its  property  with- 
out due  process  of  law,  and  has  been 
denied  the  equal  protection  of  the 
laws."  Chlcsjco  Union  Tract.  Co.  v. 
Chicago,  199ni.  484,  647,  66  NXQ  461, 
69  LRA  6S1. 

te]  The  imposition  of  rates  In  ex- 
eess  of  those  flxsA  hy  statttto  (1) 
cannot  be  Justified  by  showing  that 
the  amount  charged  was  no  more 
than  a  reasonable  compensation  for 
the  service  rendered.  Chicago,  etc., 
R.  Co.  v.  Ackley,  94  U.  S.  179,  24  L, 
ed.  99;  Helserman  v.  Burlington,  etc.. 
R.  Co.,  63  Iowa  732,  18  NW  903.  <2) 
Corporations  formed  under  a  statute 
fixing  a  rate  will  not  be  heard  to 
complain  that  such  rate  Is  unreason- 
able. Robinson  v.  Harmon,  (Mich.) 
117  NW  661;  Railroad  Comr.  v. 
Grand  R^ids,  etc.,  R,  Co.,  130  Mich. 
248,  251.  89  NW  9G7  (where  the  court 
said:  "It  cannot  admit  of  doubt  that 
corporations  formed  under  an  exist- 
ing law  will  not  be  heard  to  question 
the  rates  fixed  by  the  statute.  Thty 
cannot  avail  themselves  of  the  pro- 
visions of  the  law  which  give  them 
the  right  to  do  business,  and  disre- 
gard those  provisions  which  are 
onerous"). 

S.  Chicago,  etc.,  R.  Co,  t.  Cutis, 
94  U.  S,  IBB.  24  L.  ed.  94, 

3.  Seaman  v,  Minneapolis,  etc.,  R, 
Co,.  127  Minn.  180.  149  NW  134;  Min- 
neapolis, etc,  R,  Co,  V.  Menasha 
Wooden  Ware  Co,,  159  Wis.  130,  IBO 
NW  411,  LRA1915P  732. 

[a]  Stetnte  oonstmed. — St.  (1913) 
I!  1797-6,  which  provides  that 
nothing  in  If  1797-1  to  1797-38,  In- 
clusive, shall  prevent  concentration, 
commodity,  transit,  and  other  special 
contract  rates,  but  that  all  such  rates 
shall  be  open  to  all  shippers  and 


shall  be  under  the  supervision  of  the 
railroad  commission,  refers  extdu- 
slvely  to  rates  made  In  the  future, 
under  the  supervision  of  the  com- 
mission, and  does  not  relate  to 
special  contracts  existing  when  the 
statute  took  effect,  and  such  special 
contracts  fixing  rates  terminate  on 
the  carrier  filing  a  schedule  of  rates. 
Minneapolis,  etc,  R,  Co.  v.  Menasha 
Wooden  Ware  Co.,  159  Wis.  130,  150 
NW  411.  LRA19ieF  7S8. 

4.  Louisville,  etc,  R.  Co.  v.  Gar- 
rett, S31  U.  S.  298,  34  SCt  48,  68  L. 
ed.  229;  Oregon  R.,  etc.,  Co.  v.  Camp- 
bell, 230  U.  S.  626,  83  SCt  1026.  57 
L.  ed.  1604  [aff  177  Fed.  218]:  His- 
sourl  Rate  Cases,  230  U.  3.  474,  82 
SCt  976,  67  L.  ed.  1671;  Simpson  v. 
Shepard,  230  V.  S.  S62,  SS  SCt  729,  57 
L.  ed.  1611,  48  LRANS  1161,  AnnCas 
1916A  18:  Chicago,  etc.,  R.  Co.  v. 
State  Public  XJlHitles  Commn..  268 
111.  49,  108  NE  729;  Chicago,  etc.,  B. 
Co.  V.  State  Public  Utilities  Commn.. 
267  111.  544,  108  NS  787. 

[a]  A  oleac  saUl  elaborate  state- 
men*  of  tlie  abOTs  dootrias  Is  found 
In  Simpson  v.  Shepard,  230  U.  8.  362, 
420,  33  SCt  729,  67  L.  ed.  1611,  Ann 
CaslSlflA  18  (where  it  was  said  by 
Justice  Hughes:  "Having  regard  to 
the  terras  oi  the  Federal  statute,  the 
familiar  range  of  state  action  at  the 
time  it  was  enacted,  the  continued 
exercise  of  state  authority  in  the 
same  manner  and  to  the  same  ex- 
tent after  Its  enactment,  and  the  de- 
cisions of  this  court  recognizing  and 
upholding  this  authority,  we  find  no 
foundation  for  the  proposition  ttiat 
the  Act  to  Regulate  Commerce  con- 
templated interference  therewith. 
Congress  did  not  undertake  to  say 
that  the  Intrastate  rates  of  inter- 
state carriers  should  be  reasonable 
or  to  Invest  its  administrative  agency 
with  authority  to  determine  their 
reasonableness.  Neither  by  the  orig- 
inal act  nor  by  its  amendment,  did 
Congress  seek  to  establish  a  unified 
control  over  interstate  and  Intrastate 
rates;  it  did  not  set  up  a  standard 
for  intrastate  rates,  or  prescribe,  or 
authorize  the  Commission  to  pre- 
scribe, either  maximum  or  minimum 
rates  for  intrastate  traffic.  It  can- 
not be  supposed  that  Congress 
sought  to  accomplish  by  Indirection 
that  which  it  expressly  disclaimed, 
or  attempted  to  override  the  accus- 
timed  authority  of  the  States  with- 
out the  provision  of  a  substitute.  On 
the  contrary,  the  fixing  of  reasonable 
rates  Cor  intrastate  transportation 
was  left  where  it  had  been  found; 
that  Is,  with  the  States  and  the 
agencies  created  by  the  States  to 
deal  with  that  subject"). 

6.  Consumers'  League  v.  Colo- 
rado, etc,  R.  Co.,  63  Colo.  64,  126  P 
677,  AnnCasl914A  1158. 

9.  Arkansas  Rate  Cases,  1S7  Fed, 
290  [rev  on  other  grounds  230  U.  S. 
563.  30  SCt  1030.  57  L.  ed.  1625]; 
Laurel  Fork.  etc.  R,  Co.  v.  West  Vir- 
ginia Transp.  Co.,  25  W.  Va,  324. 

7.  Southern  Pac.  R.  Co.  v.  Bar- 
tine,  170  Fed,  725;  Frank  A.  Oraham 
Tee  Co.  V.  Chicago,  eto.,  R.  Co.,  16S 
Wis.  146,  140  NW  1097. 

8.  Chicago  Union  Tract.  Co.  T. 
Chicago,  199  111.  679.  65  NB  470. 

9.  See  infra  f  630. 

10.  Burlington,  etc.,  R.  Co.  v.  Der, 
82  Iowa  312,  48  NWl»8,  81  AmSR 
477.  12  LRA  48S.  r^r^rt\i:> 
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related  to  transportation  over  a  six^le  line.^^  Never- 
theless, railroad  companies  are  not  subject  to  the 
absolute  control  of  tiie  le^slature  as  to  rates  for 
transportation.^  While  a  state,  in  prescribing  rates 
for  intrar-state  traf&c,  may  make  reasonable  classi- 
fications of  business^'  and  btay  exercise  a  wide 
discretion  in  prescribii^  reasonable  rates,^*  the 
control  exercised  must  be  reasonable  and  must 
afford  just  and  reasonable  compensation  for  the 
services  performed  aiid  for  the  use  of  the  property 
devoted  to  the  business.^^  General  power  to  l^s- 
late  on  the  subject  of  rates  and  ohaiges  confers  no 
right  to  take  away  or  destroy  the  property  or  to 
annul  the  contracts  of  the  carrier  with  third  per- 
sons.*°  Under  pretense  of  regulating  rates,  the 
state  cannot  require  a  common  carrier  to  carry 
persons  or  property  without  reward,  nor  can  they 
do  that  which  in  law  amounts  to  a  taking  of  private 
property  for  public  use  without  just  compensation 
or  without  due  process  of  law.  And  a  statute 
which  provides  that  rates  fixed  by  a  railroad  com- 
mission shall  be  final  and  conclusive  as  to  the  rea- 
sonableness of  the  rates,  and  that  the  question 
cannot  be  the  subject  of  judicial  inquiry,  is  void  as 
depriving  the  carrier  of  its  property  without  due 
process  of  law  and  as  depriving  it  of  the  equal 
protection  of  the  law.'^  But  while  the  enforcement 
by  a  state  of  a  general  scheme  of  inasimum  rates 
so  unreasonably  low  as  to  be  unjust  and  unreason- 
able may  be  confiscation  and  amount  to  taking 
property  without  due  process  of  law,  the  state  has 
power  to  compel  a  railroad  company  to  perform  a 
particular  and  specified  duty  necessary  for  the  con- 
venience of  the  public,  even  though  it  may  entail 
some  pecuniary  Iosb.^"    And  the  fact  that  state 


XI.  Minneapolis,  etc.,  R.  Co.  v. 
Minnesota,  186  U.  S.  267,  22  SCt  dOO, 
48  L.  ed.  IIEI. 

19.  Stona  v.  Natchei,  etc.,  R.  Co., 
62  Mlas.  64  B. 

18.  HockJnir  Valley  R.  Co.  v.  State 
Public  Utilities  Commn.,  (Oh.)  110 
NB  952. 

14.  Northern  Fac.  R.  Co.  v.  North 
Dakota.  286  U.  8.  E8E.  86  8Ct  429,  ft» 
Z'.  ed.  736,  AnnCaslSieA  1. 

U.  U.  S. — ^Northern  Pac.  R.  Co.  v. 
North  Dakota,  286  U.  S.  685,  36  SCt 
429.  69  L.  ed.  736,  AnnCasl916A  1; 
Lake  Shore,  etc.,  R.  Co.  v.  Smith,  173 
U.  S.  684,  19  SCt  566,  43  I.,  ed.  868; 
Arkansas  Rate  Cases,  187  Fed.  290 
[rev  on  other  grounds  230  U.  S.  663. 
30  SCt  1030,  57  L.  ed.  1625];  South- 
ern Pac.  Co.  V.  Eartfne.  170  Fed.  726; 
Southern  Pac.  Co,  v.  Board  of  R. 
Comrs..  78  Fed.  236. 

III. — Chicago,  etc..  R.  Co.  v.  State 
Public  Utllfties  Commn.,  268  111.  49, 
lOR  NE  729. 

Ind  — Southern  Indiana  R.  Co.  v. 
State  R.  Commn.,  172  Ind.  113.  87  NE 
966;  Southern  R.  Co.  v.  State  R. 
Commn.,  42  Ind.  A.  90,  83  NE  721. 

Mich. — Wellman  v.  Chicago,  etc., 
R.  Co.,  83  Mich.  692,  47  NW  489. 

Nebr. — State  v.  Mlesouri  Pac.  R. 
Co..  29  Nebr.  550,  45  NW  785. 

N.  D. — State  v.  MlnneapoHa,  etc., 
R.  Co.,  19  N.  D.  57.  120  NW  87*;  Slate 
V.  Northern  Pac.  R.  Co..  19  N.  li.  46, 
120  NW  869,  25  LRANS  1001  and 
note. 

Oh. — Hocking  Valley  R.  Co.  v. 
State  Public  Utilitlea  Commn..  110 
NE  952 

Or. — State  v.  Corvallls,  etc.,  R.  Co., 
69  Or.  450.  117  P  980. 

Pa. — Pennsylvania  R.  Co.  v.  Phila- 
delphia County,  220  Pa.  100,  68  A 
676.  IS  T.RANS  108  and  note. 

Vt. — State  V.  Central  Vermont  R. 
Co..  81  Vt.  463,  71  A  194,  130  AmSR 
1065. 

Va. — Norfolk,  etc.  R.  Co.  v.  Pen- 
dleton. 86  Va.  1004.  11  SE  1062. 
Wash. — State  v.  Great  Northern  R. 


Co.,  43  Wash.  668,  86  P  1066.  117 
AmSR  1084,  6  LRANS  908. 

W".  Va. — Coal,  etc.,  R.  Co.  v.  Con- 
ley,  67  W.  Va.  129,  67  SB  613. 

VwwonablaBMM  of  mtes  see  infra 
I  688  et  seq. 

16.  Lake  Shore,  etc.,  R  Co.  v. 
Smith,  17S  U.  S.  684,  19  SCt  666,  48 
L.  ed.  868. 

IT.  Stone  v.  Farmers'  L.  ft  T,  Co., 
116  U.  S.  807,  6  SCt  384,  388,  1191,  29 
L.  ed.  686. 

18.  Chlcan,  etc.,  R.  Co.  v.  Min- 
nesota, 134  U.  S.  418,  10  SCt  462,  33 
L.  ed.  970. 

19.  Atlantic  Coast  Line  R.  Co.  v. 
North  Carolina  Corp.  Commn.,  206 
U.  S.  I.  27  SCt  S86,  51  L.  ed.  933,  11 
AnnCas  898  [dtst  Bmyth  v.  Ames, 
169  U.  S.  466,  18  SCt  418,  42  L.  ed. 
8191. 

30.  St.  Louis,  etc.,  R.  Co.  v.  Had- 
ley.    168    Fed.    317    [mod    on  other 

£ rounds  230  U.  S.  474,  33  SCt  975,  67 
.  ed.  1671]. 

31.  See  supra  S  627. 
33.    U.  S. — Oregon  R.,  etc.,  Co.  v. 

Campbell.  280  U.  S.  526.  33  SCt  1026, 
57  L.  ed.  1604  [aff  177  Fed.  218]; 
Wabash,  etc.,  R.  Co.  v.  Illlnola,  118 
U.  S.  557,  7  SCt  4,  30  L.  ed.  244 
[overr  In  part  Peik  v.  Chicago,  etc., 
R.  Co.,  94  U.  S.  164.  24  L.  ed.  971; 
Sheldon  v.  Wabash  R.  Co.,  105  Fed. 
786;  Mobile,  etc..  R.  Co.  v.  Sessions, 
28  Fed.  592;  Ex  p.  Koehler.  25  Fed. 
73;  Illinois  Cent.  R.  Co.  v.  Stone,  20 
Fed.  468;  Farmers'  L.  A  T.  Co.  v. 
Stone.  20  Fed.  270  [rev  on  other 
groundn  116  U.  S.  307,  6  SCt  334,  3S8. 
1191,  29  L.  ed.  636];  Louisville,  etc., 
R.  Co.  V.  Tennessee  R.  Commn.,  19 
Fed.  679;  Kaeiser  v.  Illinois  Cent.  R. 
Co..  18  Fed.  161,  6  McCrary  496. 

111. — Chicago,  etc..  R.  Co.  v.  State 
Public  Utilities  Commn..  268  111.  49. 
lOR  NE  729. 

Ind. — Wabai-h  R.  Co.  v,  Prlddy,  179 
Ind.  483,  101  NE  724;  Chicago,  etc.. 
R.  Co.  V. 'State  R.  Commn..  176  Ind. 
630.  95  NE  Se^. 

Iowa. — State   V.   Chicago,   etc.,  R. 


statutes  fixing  railroad  rates  are  not  enforceable  as 
to  x>artienlar  railroads,  because  the  rates  as  applied 
to  such  roads  are  not  compensatory,  does  not  render 
them  invalid  as  to  other  roads.*" 

[$  628]  2.  For  Interstate  Transportation.  While, 
as  already  shown,  a  state  may  within  constitutional 
limitations  fix  the  rates  which  may  be  charged  by  a 
common  carrier  for  transportation  wholly  within  its 
borders,^^  it  has  no  power  to  regulate  or  fix  rates 
for  interstate  transportation,"  and  l^alation  which 
assumes  so  to  do  is  unconstitutional  and  void.** 
Congress  has  by  the  Interstate  Commerce  Act  cov- 
ered the  entire  field  of  rates  and  ratemaking^  as  to 
interstate  commerce  and  superseded  state  legislation 
on  that  subject.  Hence  no  other  rates  can  be  pre- 
scribed or  controlled  by  the  states,  nor  can  con- 
tracts with  respect  to  such  rates  be  the  subject  of 
state  legislation.**  And  where,  by  reason  of  the 
interblending  of  interstate  and  intra-state  opera- 
tions of  interstate  carriers,  adequate  regulations  of 
interstate  rates  cannot  be  maintained  without  affect- 
ing intra-state  rates,  congress  may  determine  what 
regulation  shall  be  applied.''*  Whether  an  order  of 
a  state  commission  governs  particular  shipments 
depends  on  whether  the  traffic  is  interstate  or  intra- 
state, which  must  be  determined  by  the  facts  of 
each  case.'^ 

[$  629]  3.  Power  to  Fix  Bates  as  Afected  hy  Pro- 
Ti^ons  of  Charter.  As  heretofore  intimated,  a  state 
in  granting  a  charter  to  a  common  carrier  may 
exempt  it  from  legislative  control  over  rates  charged 
for  transportation^^  because  this  amounts  to  a  con- 
tract between  the  state  and  the  carrier,  the  obliga- 
tions of  which  cannot  be  impaired;^  but  the  exemp- 
tion must  be  made  in  the  charter  by  clear  and  un- 
co., 70  Iowa  162.  80  NW  898;  Carton 
V.  Illinois  Cent.  R.  Co.,  B9  Iowa  148, 
13  NW  67.  44  AmR  672. 

Kan.— Hardy  v.  Atchison,  etc.,  R. 
Co.,  12  Kan.  698.  6  P  6. 

Mass. — Com.  v.  Housatonlc  R.  Co., 
143  Mass.  264,  9  NB  647. 

Mich.— Antl  Arbor  R.  Co.  v.  Michi- 
gan R.  Commn.,  127  NW  746. 

Minn. — State  v.  Chlcavo,  etc.,  R. 
Co.,  40  Minn.  267,  41  NW  1047.  It 
AmSR  730.  3  LRA  288. 

Mo. — Stanley  v.  Wabash,  etc..  R. 
Co.,  100  Mo.  485,  13  SW  709,  8  LRA 
G49;  Qreason  v.  St.  Louis,  etc.,  R. 
Co.,  112  Mo.  A.  116,  86  SW  722. 

N.  C. — McQwisan  v.  WtlminKton, 
■etc,  R.  Co.,  96  N.  C.  428,  BO  AmR 
247. 

S.  C. — Hall  V.  South  Carolina  R. 
Co..  26  8.  C.  664;  Railroad  Comrs.  v. 
Chester,  etc..  R.  Co.,  22  S.  C.  220. 

93.  Mobile,  etc.,  R.  Co.  v.  Ses- 
sions, 28  Fed.  692;  Hardy  v.  Atchi- 
son, etc.,  R.  Co..  32  Kan.  698.  5  P  6. 
And  see  cases  passim  this  Bectlon. 

34.  Wabash  R.  Co.  v.  Prlddy.  179 
Ind.  483,  101  NE  724.  See  also  supra 
S  42. 

[a]  Prior  to  federal  lefflalattoa 
on  the  rabjeot  a  state  statute  dxlnfr 
rates  was  not  objectionable  merely 
on  the  ground  that  It  might  Inci- 
dentally affect  commerce  between 
the  states,  if  It  did  not  attempt  to 
regulate  such  commerce.  Atty.-Gen. 
V.  Old  Colony  R.  Co.,  160  Mass.  62, 
36  NE  252,  22  LRA  112.  To  same 
effect  Louisville,  etc.,  R.  Co.  v.  Mis- 
^sslppl.  133  U.  S.  687,  10  SCt  348,  S3 
L.  ed.  7«4. 

25.  Chicago,  etc.,  R.  Co.  v.  State 
Public  Utilities  Commn..  268  111.  49, 
108  NE  729. 

ae.  Oregon  R.,  etc.,  Co.  v.  Camp- 
bell, 230  U.  S.  626.  33  SCt  1026.  B7 
L.  ed,  1604  faff  177  Ped.  218], 
37.  See  supra  {  627. 
88.  Philadelphia,  etc..  R.  Co.  v. 
Bowers.  9  Tlel.  606  (holding  that, 
where  the  right  to  adjust  the  tarifT 
of  charges  for  the  carrier  of  freight 


Por  later  «aaMi  deralopsmte  and  okanyM  in  the  law  see  cumulative  Annotation*,  wun«  title. 
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mistakable  language  ineoDsistent  with  the  ezereise 
of  such  power  by  the  legislature.'*  A  general  ohar- 
ter  provision  giving  power  to  efaa^e  and  eoUeet 
tolls  necessarily  implies  that  the  charges  shall  be 
reascmable,  abd  does  not  detract  from  the  power  of 
the  state  throi^fa  its  legislation,  or  tho  agency  law- 
fully eonstitnted  thereby,  to  presoribe  reasonable 
rates  to  be  observed  by  the  carrier."  The  power  to 
regulate  rates  is  continuing  in  its  nature  and  cannot 
be  baigained  away  except  by  words  of  positive 
grant  or  something  equivalent  thereto,  and  if  there 
is  a  reasonable  donbt  it  must  be  reserved  in  favor 
of  the  existence  of  the  power.^  Where  the  exelu- 
ave  power  of  fixing  rates  is  not  conferred  on  the 
carrier  in  express  terms  by  statute  or  by  charter, 
the  state  may  afterward  pass  laws  regulating  such 
rates.^  Charters  are  taken  subject  to  constitutional 
proviuons  existing  at  the  time  they  are  granted 
which  authorize  the  legislature  to  pass  laws  estab- 
lishing reasonable  maximum  rates  of  charges."  And 
notwithstanding  the  right  is  conferred  on  the  car- 
rier by  its  charter  to  regulate  its  rates,  the  state 


Is  granted  as  an  absolute  discretion 
of  the  carrier,  an  act  of  the  legtala- 
ture  which  assumee  to  regulate  such 
charges  Impairs  the  obllsatlon  of  the 
contract);  Mlsslsalppl  R.  Commn.  v. 
Gulf,  etc.,  R.  Co..  78  Miss.  760.  29  S 
789  (holdinc  that,  where  the  charter 
of  a  railroaa  company  fixes  the  limits 
of  rates  which  ft  may  charge,  the 
railroad  commission  haa  no  power  to 
fix  the  rates  lower  than  those  pre- 
scribed by  the  charter) ;  Pennsyl- 
vania R.  Co.  T.  Philadelphia  County, 
220  Fa.  100,  68  A  076,  IG^RANS  108 
(holding  that^  under  the  constitution 
prohibiting  the  legislature  from 
altering  or  revtricing  corporate  char- 
ters In  such  a  manner  as  to  work 
■  Injustice  to  the  incorporators,  an  act 
prescribing  maximum  passenger 
rates  for  railroads  lower  than  the 
rates  the  corporation  was  authorised 
to  charge  by  Its  charter  may  be  u»> 
constitutional,  although  the  rates 
prescribed  are  not  so  low  as  to  be 
conflscatory). 

89.  Covington,  etc..  Turnp.  Road 
Co.  V.  Sanford.  164  U.  8.  678.  17  SCt 
ISS.  41  U  ed.  660:  Minneapolis  Sast- 
ern    R.  Co.  v.  Minnesota,  134  U.  S. 

10  SCt  473,  IS  L.  ed.  985:  Geor- 
gia R.,  etc..  Co.  V.  Smith.  128  U.  S. 
174.  9  SCt  47.  32  U  ed.  377;  Chicago, 
etc.  R.  Co.  V.  Cutts.  94  U.  S.  16S,  24 
1,.  ed.  94;  Indianapolis  v.  Navln,  l&l 
Ind.  139.  47  NB  S2S,  51  NB  80,  41 
LRA  337. 

[a]  AppUaaiiona  of  rule. — (1)  A 
statute  which  grants  to  a^  railroad 
company  the  right  "from  time  to 
time  to  flx,  regulate,  and  receive  tolls 
and  charges  by  them  to  be  received 
for  transportation."  does  not  de- 
prive the  Btate  of  Its  power,  within 
the  limits  of  its  general  authority, 
afl  controlled  by  the  constitution  of 
the  United  States,  to  act  on  the 
reasonableness  of  the  tolls  and 
charges  so  fixed  and  regulated.  Stone 
V.  Farmers'  L.  &  T.  Co..  116  U.  S. 
307,  6  SCt  334,  3R8,  1191,  29  L.  ed. 
636.  (2)  An  amendment  to  the 
charter  of  a  railroad  company  au- 
thorizing It  to  make  by-laws,  rules, 
and  regulations  for  the  conduct  of 
Its  business  not  in  conflict  with  the 
constitution  and  laws  of  the  United 
States,  and  by  Its  by-laws  to  e.stab- 
lish  rates  of  toll  for  the  convenience 
of  persons  and  property,  will  not  be 
construed  to  be  a  grant  of  Immu- 
nity from  legislative  control  as  to 
rates  of  fare  and  freight.  Illinois 
Cent-  R.  Co.  v.  Illinois.  108  U.  S.  541, 
2  SCt  839,  27  L.  ed.  818;  Rugglea  v. 
Illinois,  108  U.  S.  626.  2  SCt  £132.  27 
L.  ed.  812.  (3)  A  provision  in  a 
charter  that  the  directors  of  a  cor- 
poration shall  have  power  to  make 
all  needful  rules,  regulations,  and 
by-laws  touching  "the  rates  of  toll 
and  the  manner  of  collecting  the 
same"  does  not  constitute  an  Irre- 
pealable  contract  with  the  corpora- 


tion, exempting  it  from  all  future 
legislative  control  In  the  matter  of 
regulating  and  collecting  tolls.  Chi- 
cago, etc.,  R.  Co.  v.  Minnesota,  134 
U.  8.  418.  10  SCt  462.  32  L.  ed.  970 
faff  38  Minn.  281,  37  NW  782].  (4) 
The  charter  of  a  railroad  company 
giving  •  It  the  exclusive  right  of 
transportation  "provided,  that  the 
charge  of  transportation  or  convey- 
ance shall  not  exceed"  certain  speci- 
fied rates,  does  not  constitute  a  con- 
tract between  the  state  and  the  com- 
pany that  the  latter  may  charge 
whatever  rates  It  chooses  within  the 
prescribed  limits,  but  in  effect  Is  a 
provision  that  If  the  company  should 
exceed  those  limits  the  "exclusive 
right"  may  be  forfeited.  Georgia  R., 
etc.,  Co.  V.  Smith,  128  U.  S.  174.  179. 
9  SCt  47,  32  Ij.  ed.  177. 

30.  Southern  Pac.  Co.  v.  Campbell, 
230  tr.  S.  637,  33  SCt  1027,  67  £.  ed. 
1610;  State  V.  Southern  Pac.  Co.,  23 
Or.  424.  81  P  960. 

31.  Stone  v.  Farmers'  I*.  A  T.  Co., 
116  U.  8.  307.  6  SCt  334,  388,  1191, 
29  L.  ed.  991. 

33.  Georgia  R.,  etc.,  Co.  v.  Smith, 
128  U.  8.  174,  9  SCt  47.  32  L»  ed. 
377;  Chicago,  etc.,  R.  Co.  v.  Atty.- 
Gen..  6  F.  Cas.  No.  2.666  [afC  94  XT. 
S.  166,  24  L.  ed.  94]. 

33.  Wellman  v.  Chicago,  etc.,  R. 
Co..  83  Minn.  K92.  47  NW  489. 

34.  Mississippi  R.  Commn.  v. 
Gulf,  etc.,  R.  Co.,  78  Miss.  760,  29  S 
789:  Stone  v.  Natchez,  etc.,  R.  Co., 
62  Miss.  646;  Stone  v.  Yazoo,  etc.,  R. 
Co.,  62  Miss.  607,  62  AmR  193. 

Tisttorlal  snpewlalou  of  oorpora- 
tloas  see  generally  Corporations. 

85.  Terre  Haute,  etc.,  R.  Co.  t. 
Indiana,  194  U.  S.  679.  24  SCt  767,  48 
L.  ed.  1124  [rev  169  Ind.  438,  65  NB 
401], 

30.  Delegation  of  power  to  regu- 
late and  control  In  general  see  supra 
§39. 

37.  U.  S. — Chicago,  etc..  R.  Co.  v. 
Minnesota.  124  U.  S.  418.  10  SCt  462. 
36  L,.  ed.  970;  Stone  v.  Farmers'  L. 
&  Ti  Co.,  116  U.  S.  307.  6  SCt  334. 
38S,  1191,  29  L.  ed.  636;  Munn  v. 
Illinois,  94  U.  S.  113,  24  L.  ed.  77; 
Grand  Trunk  R.  Co.  v.  Michigan  K. 
Commn.,  198  Fed.  1009;  Arliansas 
Rate  Cases,  187  Fed.  290  [rev  on 
other  grounds  230  U.  S.  553,  36  SCt 
1030,  57  L.  ed.  1625]-  Southern  Pac. 
Co.  V.  Bartlno.  170  Fed.  725;  Tllley 
V.  Savannah,  etc..  R,  Co.,  5  Fed.  641, 
4  Woods  427. 

Ark. — Chapman,  etc..  Lumber  Co. 
v.  Jonesboro.  etc.,  R.  Co.,  97  Ark. 
300.  133  SW  1119;  Chicago,  etc.,  R. 
Co.  V.  McBlroy,  92  Ark.^0,  123  SW 
771. 

Colo. — Consumers'  League  v.  Colo- 
rado, etc.,  R.  Co.,  63  Colo.  64.  126  P 
577.  AnnCaslSHA  1158. 

Fla. — State  v.  Florida  East  Coast 
R.  Co..  69  Fla.  480.  68  S  729;  State  v. 
Jacksonville  Terminal   Co.,  41  Fla. 


may  nevertheless  ezereiae  viaitorial  powers  over  the 
carrier  U'  see  that  it  keeps  within  its  ohartor  limits."* 
Where  a  earner  surrenders  a  charter  eimtainu^  a 
provision  that  the  legidatnre  may  so  regrnlate  its 
tolls  that  not  more  than  a  eotain  peareentage  shall 
be  divided  as  profits  to  the  stockholders  and  tiiat 
the  surplus  shall  be  paid  over  to  the  state,  and 
acoepia  a  new  charter  without  any  such  provisitm, 
and  up  to  that  time  there  had  not  been  any  attempt 
on  the  part  of  the  state  to  regulate  the  tolls  or  to 
demand  suiplus  earnings,  the  carrier  is  free  from 
liability  under  the  or^ial  charter,  and  subsequent 
l^slation  attempting  to  amend  the  charter  or  the 
general  railroad  law  cannot  affect  its  constitutional 
rights.** 

630]  i.  Delegation  of  Power."*  The  power 
wluch  a  state  l^slatnre  has  to  regulate  or  fix  rates 
for  intrn-state  traffic  can  be  exercised  through  a 
commission  which  the  state  may  authorize  to  act  in 
the  matter;"  and  a  constitutional  provision  ex- 
pressly aathorizing  the  establishment  of  a  commis- 
sion to  regulate  or  fix  rates  is  merely  declaratory 

377.  27  S  226  (construing  sUtute); 
Storrs  v.  Pensacola  R,  Co.,  20  Fla. 
617,  11  8  226. 

111. — Chicago,  etc.,  R.  Co.  v.  Jones. 
149  III.  861,  37  NK  247,  41  AmSR  278, 
21  LRA  141. 

Ind. — Southern  R.  Co.  v.  State  R. 
Commn.,  42  Ind.  A.  90.  83  NB  721; 
Chicago,  etc»  R.  Co.  v.  State  R. 
Commn.,  38  Ind.  A.  489,  78  NB  338, 
79  NB  62. 

Iowa. — Chicago,  etc..  R.  Co.  v.  Day, 
38  Fed.  666  (conatruing  lowa  Btat* 
ute>.  • 

Mich, — Detroit,  etc.,  R.  Co.  v.  State 
R.  Commn.,  171  Mldb.  336.  187  NW 
329. 

Mo. — State  v.  Public  Service 
Commn..  259  Mo.  704,  168  SW  11S6. 

Okl. — Chicago,  etc.,  R.  Co.  v.  FU- 
son,  35  Okl.  89,  128  P  298. 

Va. — Norfolk,  etc..  Belt  Line  R.  Co. 
v.  Com.,  103  Va.  289.  49  SB  39. 

Wash. — State  v.  State  R.  Commn., 
62  Wash.  33.  100  P  184. 

Ca]  AdvaatagM  of  regulation  hy 
eom3iUsalon.F— (1)  "Justice  will  be 
more  likely  done  if  this  power  of  fix- 
ing rates  Is  vested  in  a  body  of  con- 
tinual session  than  if  left  with  one 
meeting  only  at  stated  and  long  in- 
tervals. Such  a  power  can  change 
rates  at  any  time,  and  thus  meet  the 
changing  conditions  of  circum- 
stances." Chicago,  etc.,  Tt.  Co.  v. 
Dey.  36  Fed.  866.  875.  1  LRA  744. 
(2)  "And  that,  as  the  reasonableness 
of  rates  changes  with  circumstances 
and  legi.'slatures  cannot  be  continu- 
ously In  Besslon,  the  requirement, 
that  the  statute  Itself  shall  fix  the 
charges,  might  preclude  the  legis- 
lature from  the  use  of  the  agencies 
necessary  to  perform  the  duty  Im- 
posed upon  it  by  the  con.stltutlon;  In 
short,  that  the  legislature  may  au- 
thorize others  to  do  things  which  it 
might  properly,  but  can  not  conven- 
iently or  advantageously  do  Itself.** 
Chicago,  etc.,  R.  Co.  v.  Jones,  119 
111.  361,  378.  37  NE  247,  41  AmSR 
278.  24  LRA  141. 

[b]  Companies  subject  to  regula- 
tlon^— A  transportation  company,  the 
business  of  which  consisted  of  con- 
ducting a  switch  line  and  hauling 
cars  to  and  from  Industries  with 
which  It  had  established  switch  con- 
nections, but  which  observed  tbe 
usual  custom  of  placing  cars  In 
position  to  be  weighed  on  consignees' 
or  shippers'  Individual  track  scales, 
which  scale  service  was  necessary  to 
the  due  delivery  of  goods,  Is  sub- 
ject to  regulation  as  to  rates,  and  a 
commission  vested  with  power  by  the 
constitution  has  authority  to  fix  the 
charges  for  placing  the  cars  In  posi- 
tion on  such  scales.  Norfolk,  etc.. 
Belt  Line  R.  Co.  v.  Com.,  102  Va.  289. 
49  SE  39. 

Tc]    Plxlng  rates  In  perpetuity.! — 
If  the  freight  rates  flxea  by  the  com- 
mission are  in  perp^ulty,^this,^PUl<3 
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of  the  power  of  the  state  which  exists  independently 
of  any  such  provision."  Such  a  commission  is 
merely  an  administrative  board  created  by  the 
state  to  carry  into  effect  the  will  of  the  state  as  ex- 
pressed by  its  legislation.""  The  power  conferred  on 
it  is  neither  legislative  nor  judicial,*"  and  henee  the 
del^ation  of  such  power  is  not  unconstitutional  as 
conferring  on  the  commission  judicial  or  legislative 
functions."  The  commission  has  such  power  only 
as  is  conferred  on  it  either  expressly  or  by  fair 
implication,*'  and  must  be  exercised  in  strict  accord- 
ance with  the  statute  conferriz^  the  power  and 


where  power  is  conferred  on  it  to  make  and  promul- 
gate rates,  the  rates  must  be  made  general  in  their 
nature  and  applicable  alike  to  all  persons  nud  cor- 
porations under  like  circumstances,  and  must  not  in 
terms  be  made  applicable  to  only  one  person  or  cor- 
poration to  the  exclusion  of  other  persons  or  corpo- 
rations under  like  circumstances."  The  power  of  a 
state  railroad  commission  to  fix  rates  is  in  subordi- 
nation to  constitutional  or  statutory  provisions  pro- 
hibiting discrimination  between  long  and  short 
hauls.  Where  the  commission  makes  a  valid  order 
for  the  observance  of  freig^ht  rates  made  and  pro- 


not  affect  their  validity  until  chang- 
ing conditions  affect  the  right  of  the 
carrier.  "If  they  were  reasonable 
and  just,  and  the  commissioners  had 
the  power  to  make  them,  they  would 
stand  until  changing  conditions 
would  affect  the  rights  of  the  rail- 
road company.  If  the  rates  were 
established  In  the  first  instance  hy 
the  Legislature,  they  would  neces- 
sarily be  In  perpetuity,  that  is,  they 
would  stand  until  changed  by  legis- 
lative enactment,  or  declared  void  by 
the  court  as  being  confiscatory;  and 
if  they  were  reasonable  and  just, 
this  could  not  be  done."  Southern 
R.  Co.  V.  State  R.  Commn.,  42  Ind. 
A.  90,  83  NE  721,  724. 

38.  Chicago,  etc.,  R.  Co.  v.  Jones, 
149  HI.  361.  37  NB  247,  41  AmSR 
278,  24  LRA  141;  State  V.  State  R. 
Commn.,  62  Wash.  33,  100  P  184. 

39.  Reagan  v.  Pafmers'  L..  &  T. 
Co.,  164  U.  S.  362.  14  SCt  1047,  38  L. 
ed.  1014. 

40.  Fla. — McWhorter  v.  Pensa- 
cola.  etc.,  R.  Co.,  24  Fla.  417,  6  S  129, 
12  AmSR  220.  2  LRA  504. 

Ga. — Georgia  R.  Co.  v.  Smith,  TO 
Ga.  694. 

111. — Chicago,  etc..  R.  Co.  v.  Jones, 
149  HI.  861.  37  NE  247,  41  AmSR 
278,  24  LRA  141.  But  see  Chicago, 
etc..  R.  Co.  V.  State  Public  UtllltTes 
Commn.,  268  111.  49,  67,  108  NE  49 
(where  it  was  said:  "The  power  to 
fix  rates  is  legislative,  whether  ex- 
ercised by  the  legislature  directly  or 
by  an  administrative  body  under  del- 
egated authority.  The  fixing  of 
rates  Is  not  a  Judicial  function,  and 
the  right  to  review  the  conclusion 
of  the  legislature  or  an  admlnlstnt- 
tive  body  Is  limited  to  determining 
whether  the  board  acted  within  the 
scope  of  its  authority  or  the  order 
is  without  foundation  in  the  evi- 
dence, or  a  constitutional  rlvht  of 
the  carrier  has  been  infringed  upon 
by  fixing  rates  which  are  confisca- 
tory or  Insufficient  to  pay  the  cost 
of  the  traffic  and  return  to  the  car- 
rier a  reasonable  profit  on  the  In- 
vestment")- 

Kan. — State  v.  Missouri  Pac.  R. 
Co.,  76  Kan.  467,  92  P  606. 

I^a. — Whltehurst  v.  Texas,  etc.,  R. 
Co.,  131  La.  139,  69  S  42. 

41.  Storrs  v.  Pensacola,  etc.,  R. 
Co..  29  Fla.  617.  11  S  226;  McHoorter 
V.  Pensacola.  etc.,  R.  Co..  24  Fla.  417, 
5  8  129.  12  AmSR  220.  2  LRA  504; 
Chicago,  etc.,  R.  Co.  v.  Jones,  149  III. 
361,  37  NE  247,  41  AmSR  278,  24 
LRA  141. 

43.  Zuber  v.  Southern  R.  Co.,  9 
Ga.  A.  639,  71  BE  937;  People  v.  Chil- 
cago.  etc..  R.  Co.,  270  Ilf  232.  110 
HE  321. 

[a]  UutreASliif  rates. — (1)  Under 
the  Missouri  Public  Utilities  Act  El 
47,  60,  127.  which  provides  that  the 
public  service  commission  Is  em- 
powered to  authorize  a  carrier  to 
charge  greater  rate!>  than  the  maxi- 
mum rates  prescribed  In  Rev.  St. 
(1909)  §1  31,  32  et  seq,  where  such 
maximum  rates  do  not  provide  a  rea- 
sonable return  on  the  value  of  the 

Sroperty.  "the  Legislature  could 
eleeate  tn  the  commission,  as  an  ad- 
minlatratlve  body,  the  power  to  as- 
certain Aicts  warranting  a  readjust- 
ment of  rates   in   accordance  with 

f general  statutory  rules  anounced  by 
he  lawmaker  (as  Is  the  case  here), 
and  that  when  such  rate  was  so  as- 


certained the  modification  of  rates 
contemplated  by  the  statute  might 
take  elTect  under  the  orders  of  the 
commission  despite  the  elder  stat- 
utes. This  leaves  statutory  maxi- 
mum rates  in  force  until  facts  es- 
tablished before  the  commission  call 
Into  play  the  modifications  contem- 
plated by  the  Utilities  Act.  In  no 
other  way  can  the  statute  be  given 
vigor  and  be  made  a  complete  and 
rounded  scheme  adjusting  Itself  to 
meet  the  form  and  pressure  of  the 
facts  In  each  particular  case  and 
subserving  right  ends.  If  the  re- 
sult reached  aids  a  crippled  and  dis- 
tressed public  service  corporation  on 
the  one  hand  In  a  given  case,  or  a 
distressed  and  harassed  public  on 
the  other  in  another  given  case, 
then.  In  either  event.  Justice  is 
done."  State  v.  State  Public  Service 
Commn..  259  Mo.  704,  728.  168  SW 
1166.  (2)  N.  H.  L.  (1883)  c  100  J 
17,  L.  (1889)  c  6  I  17m.  and  Pub.  St. 
(1901)  c  166  9  42,  providing,  relative 
to  railroads,  the  consolidation  of 
which  Is  thereby  authorized,  that 
the  existing  rates  for  fares  and 
freights  shall  not  be  increased  on 
any  part  of  the  roads  leased  or 
united)  apply  to  the  aggregate  rates 
for  all  freight  and  passenger  trafilc, 
and  not  to  specific  rates  for  partic- 
ular commodities  or  routes,  espe- 
cially in  view  of  L.  (1888)  c  101  |  4, 
creating  the  board  of  railroad  com- 
missioners and  authorizing  It  to  fix 
tables  of  maximum  charges  for  the 
transportation  of  passengers  and 
freight  and  to  change  them  from 
time  to  time  as  the  public  good  may 
require,  and  in  view  of  the  fact  that 
prior  to  1888,  the  legislature  had 
never  attempted  to  regulate  rates  in 
detail.  Clough  v.  Boston,  etc.,  R. 
Co.,  77  N.  H.  222,  90  A  868. 

[b]  DsaZacliic  eMlrtlng  rates  Ule- 
eU-— Under  St.    (1911)1  1797-87m. 

?rovidlng  for  a  refund  of  excessive 
reight  charges,  the  railroad  com- 
mission may  find  any  rate  which  Is 
not  Just  and  reasonable  In  accord- 
ance with  i  1797-8  to  be  illegal. 
Chicago,  etc..  R.  Co.  y.  Railroad 
Commn..  156  Wis.  47,  145  NW  216,  974. 

[cj  Ohargss  for  dJvpliV  oattle.^ — 
The  dipping  of  cattle  In  vats  by  a 
railroad  company  transporting  them 
from  iiolnts  below  the  quarantine 
line  to  points  above  it.  under  quaran- 
tine regulations  prescribed  by  law, 
is  so  involved  In  the  carriage  of  such 
cattle  as  to  constitute  a  part  of  the 
carrier's  public  service,  and  the  cor- 
poration commission  has  power  to 
fix  a  reasonable  charge  to  be  paid  by 
shippers  to  the  carrier  for  the"  dip- 
ping of  cattle  brought  above  the 
quarantine  line  before  delivery. 
Midland  Valley  R.  Co.  v.  State,  S6 
Okl.  672,  130  P  803. 

[d]  EstahUsUnr  Joint  rates.— 
Such  part  of  L.  (1896)  c  91.  as  au- 
thorizes the  state  railroad  and  ware- 
house commission  to  establish  by 
order  Joint  through  rates  for  the 
transportation  of  freight  over  any 
two  or  more  connecting  lines  of  rail- 
way within  this  state,  and  to  compel 
obedience  thereto,  does  not  violate 
any  of  the  constitutional  provisions, 
federal  or  state.  State  v.  Minneap- 
olis, etc..  R.  Co..  80  Minn.  191,  B3 
NW  60.  89  AmSR  G14  raff  186  V.  S. 
267.  22  SCt  900,  46  L.  ed.  11511. 
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state  legislature  may  authorise  its 
railroad  commission  to  reduce,  as 
unreasonable,  a  Joint  through  rate 
agreed  on  by  two  or  more  railroads, 
and  to  apportion  the  same  among  the 
several  railroad  companies  inter- 
ested. Minneapolis,  etc.,  R.  Co.  v. 
Minnesota,  186  U.  8,  267,  22  SCt  900. 
46  L.  ed.  1161  raff  80  Minn.  191,  83 
NW  60,  89  AmSR  514]. 

[f]  nxing  rates  tor  long  aaid 
short  banL — (1)  L.  (1871-1S72)  p 
618,  as  amended  by  L.  (1911)  p  471, 

Erovlding  that  the  railroad  and  ware- 
ouse  commission  shall  make  a 
schedule  of  reasonable  maximum 
rates  for  transportation,  and  by  j  25 
making  It  unlawful  for  a  common 
carrier  to  charge  or  receive  a  greater 
compensation  for  a  shorter  than  for 
a  longer  distance,  but  authorizing 
the  commission  to  permit  a  carrier 
to  charge  less  for  longer  than  for 
shorter  distances  and  to  prescribe 
the  extent  to  which  It  might  be  re- 
lieved from  the  operation  of  that 
section,  does  not,  in  the  absence  of  a 
complaint  of  unreasonable  rates,  con- 
fer on  the  commission  power  to 
make  an  order  compelling  a  carrier 
which  had  established  a  sone  within 
the  limit  of  fifty-five  miles  from 
Chicago,  from  points  within  which 
It  charged  a  certain  rate  for  ship-* 
ping  sand  and  gravel,  to  extend  such 
zone  so  as  to  Include  a  point  ninety 
miles  from  Chicago,  in  order  to  pre- 
vent what  the  commission  found  to 
be  an  unjust  discrimination  against 
a  shipper  at  such  point.  People  v. 
Chicago,  etc.,  R.  Co.,  270  III.  232.  110 
NE  321.  (21  Under  L.  (1873)  p  1J6 
i  2  providing  that.  If  any  rail- 
road corporation  shall  make  unjust 
discrimination  in  rates.  It  shall  be 
liable  to  penalties  increasing  with 
each  subsequent  offense  as  provided 
In  the  act.  |  7  requiring  the  railroad 
and  warehouse  comm^sioners  per- 
sonally to  investigate  and  prosecute 
violations  of  the  act,  and  $  8  provid- 
ing that  the  commission  shall  make 
schedules  of  reasonable  maximum 
rates  and  that  in  all  suits  brought 
against  railroad  corporations  for 
unjust  discriminations  the  schedules 
are  to  be  prima  facie  evidence  of 
reasonableness,  the  railroad  and 
warehouse  commission  has  no  power 
to  make  an  order  compelling  a  car- 
rier to  extend  a  zone  of  rates  for 
the  shipment  of  sand  and  gravel,  so 
as  to  include  a  point  outside  thereof, 
in  order  to  prevent  unjust  discrimi- 
nation against  a  .  shipper  at  such 
point,  since  the  question  as  to 
whether  the  act  is  violated  is  for  the 
Jury,  and  not  for  the  commission. 
People  V.  Chicago,  etc.,  R.  Co.,  supra. 

48.  Central  of  Georgia  R.  Co.  v. 
Georgia  R.  Commn.,  216  Fed.  411. 

[a]  Votloe  and  hearing  are  neces- 
sary to  the  validity  of  an  action  by 
the  Georgia  railroad  commission, 
changing  a  freight  classification  of  a 
railroad  company  doing  buslneu 
within  the  state  so  as  to  reduce  the 
freight  rates,  under  authority  con- 
ferred by  the  Georgia  Railroad  Com- 
mission Law  (Acts  [1879]  p  125.  as 
amended  by  Acts  [1907]  p  72).  Cen- 
tral of  Georgia  R.  Co.  v.  Oeorgla  R. 
Commn.,  2irFed.  421. 

44.  SUte  V.  Atlantic  Coast  Line 
R.  Co.,  SI  Fla.  S78,  40  S  87S. 

4B.  California  Adjustment  Co.  v. 
Southern  Pac.  Co.,  226  Fed.  84*. 


For  IMw  OMaa,  devalopnuBta  and  ahucM  In  the  law  see  cumulative  Annotations,  same  title,  paEfl  and  note  number. 
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mnlgated  by  it»  it  is  the  dnty  of  the  carrier  to  obey 
aueh  order  and  to  comply  with  all  its  requiremraits.^ 

biteratsto  traffic.  Power  to  fix  or  regulate  rates 
for  interstate  traffic  cannot  be  del^ated  to,  or  ex- 
ereised  by,  a  state  railroad  oommission.*' 

[$  631]  D.  Fowcir  of  Federal  Oonrnmait  to  Fix 
or  Begnlate  Bates.  The  fedend  gOTexnment  under 
the  constitution  has  inherent  power  to  r^olate  inter- 
state rates.*"  And  even  contracts  between  private 
parties  and  common  carriers  fixing  compensation  to 
be  paid  for  transportation,  although  made  under 
federal  authority,  are  made  subject  to  the  right  of 
the  federal  government  to  modify  or  annul  them 
under  the  sorere^  power  to  regulate  rates.*  As 
shown  in  a  precedit^  section,  the  act  to  regulate 
eommeree  except  in  one  detail  leaves  common  car^ 
riers,  as  they  were  at  common  law,  free  to  fix  their 
own  rates." 

[$  632]  E.  Bec^rocal  Bighta  of  FnUic  and  Oar- 
xior  in  Bespect  oi  Service  and  Bate  of  OompeDsa- 


ti<ni.  The  ri^ts  of  carriers  and  the  pnblic  with 
respect  to  rates  are  reciprocal"  The  carrier  is 
entitled  to  ask  a  fair  return  on  tiie  value  of  that 
which  it  employs  for  the  public  convenience,"  and 
considerations  of  public  interest  cannot  be  invoked 
as  a  ground  to  compel  a  carrier  to  maintain  a  rate 
denying  it  proper  compensation.''  If  a  railroad  is 
not  ill  conceived,  greater  in  extent  than  it  should  be, 
or  unduly  expensive  in  constniction,  and  is  oper- 
ated wisely  and  economically,  rates  producing  no 
more  than  a  reasonable  return  on  its  fair  value 
would  not  be  unjust  to  anyone."*  And  the  fact  that 
a  new  road  wu  built  without  expectation  of  an 
immediate  realization  of  a  fair  retnm  on  the  invest- 
ment does  not  justify  disallowance  of  such  retnm 
if  it  can  be  earned  without  exaction  of  nnreasMiable 
rates."  On  the  other  hand,  what  the  publie  is  en- 
titled to  demand  is  that  no  more  be  exacted  from  it 
than  what  the  services  rendfoed  are  reasonably 
worth."*   Neither  the  l^slature  nor  a  commission 


40.  State  v.  Atlantic  Coast  Line 
R.  Co.,  fil  Fla.  578.  40  S  875;  State  v. 
Atlantic  Coast  Line  R.  Co..  48  Fla. 
114,  S7  S  652. 

47.  Mobile,  etc.,  R.  Co.  v.  Sea- 
afons.  28  Fed.  592;  State  v.  ChlcaKO, 
etc..  R.  Co.,  40  Minn.  267,  41  NW 
1047.  12  AmSR  730,  2  LRA  238;  Mer- 
rill T.  Boston,  etc.,  R.  Co.,  62  N.  H. 
259. 

4B.  Sbepard  v.  Northern  Pac.  R. 
Co.,  184  Fed.  TfiS  Ymod  on  other 
erounds  230  U.  S.  362,  28  SCt  729,  67 
L.  ed.  1G111. 

40.  Loufsvllla,  etc.,  R.  Co.  v. 
Hottely,  219  U.  S.  467,  31  SCt  266, 

56  L.  ed.  297.  34  LRANS  671. 
Power  of  state  to  modltr  or  aBsiil 

ooatnutts  nader  poireiv  to  Mffolats 
ntos  see  eupra  |  627. 

50.  See  supra  J  62S. 

51.  Arkansas  Rate  Cases,  187  Fed. 
290  (rev  on  other  grounds  2S0  U.  3. 
S53,  30  SCt  1030,  57  L.  ed.  1625]. 

"It  Is  wrong  for  the  carrier  to 
charge  as  freight  'all  the  traffic  will 
bear,^ "  and  '^t  is  Quite  as  repre- 
hensible for  the  shipper  to  demand 
of  the  carrier  all  its  service  will 
bear.  The  law  wisely  Axes  reason 
and  fair  dealing  as  the  standard 
governing  the  demands  of  both  par- 
ties." Service  Ltunber  Co.  v.  Sump- 
ter  VaUey  R.  Co.,  67  Or.  62,  98,  136 
P  639. 

S3.  TJ.  S. — Interstate  Commerce 
Commn.  v.  Stickney,  215  V.  8.  98,  30 
SCt  66.  64  L.  ed.  112;  Southern  R.  Co. 
V.  St  Louis  Hay,  etc.,  Co..  214  U.  S. 
297.  29  SCt  678,  63  L.  ed.  1004;  Min- 
neapolis, etc.,  R.  Co.  V.  Minnesota, 
186  U.  S.  267,  22  SCt  900.  46  L.  ed. 
1151;  Smyth  v.  Ames,  169  U.  S.  466. 
18  SCt  418,  42  L.  ed.  819  (leading 
case);  Covington,  etc..  Turnp.  Road 
Co.  V.  Sanford,  164  U.  S.  578,  17  SCt 
198,  41  L.  ed.  660;  Texas,  etc..  R.  Co. 
T.  Interstate  Commerce  Commn.,  162 
U,  S.  197.  16  SCt  666.  40  L.  ed.  940; 
Reagan  v.  Farmers'  Loan  &  T.  Co., 
154  U.  S.  362,  14  SCt  1047.  38  L.  ed. 
1014-  Northern  Pac.  R.  Co.  v.  Lee, 
199  Fed.  621;  Trust  Co.  of  America  v. 
Chicago,  etc.,  R.  Co.,  199  Fed.  693; 
Western  R.  Co.  v.  Alabama  R. 
Commn..  197  Fed.  954;  Arkansas  Rate 
Cases.  187  Fed.  290  [rev  on  other 
grounds  230  U.  S.  653,  33  SCt  1030, 

57  L.  ed.  1625]:  Missouri,  etc.,  R.  Co. 
V.  Love,  177  Fed.  493  [afT  186  Fed. 
321.  107  CCA  403  (certiorari  den  220 
U.  S.  618,  31  SCt  721,  66  L.  ed.  612)]; 
Soutbern  Pac.  Co.  v.  Bartlne,  170 
Fed.  726;  In  re  Arkansas  R.  Rates, 
168  Fed.  720;  St.  Louis,  etc.,  R.  Co.  v. 
Hadley,  168  Fed.  817  [mod  on  other 
grounds  230  V.  3.  474,  33  SCt  97S.  57 
L,  ed.  1671];  Missouri,  etc..  R.  Co.  v. 
Interstate  Commerce  Commn..  1 64 
Fed.  646;  In  re  Arkansas  R.  Rates, 
163  Fed.  141;  Central  of  Georgia  R. 
Co.  v.  Alabama  R.  Commn.,  161  Fed. 
925  (rev  on  other  grounds  170  Fed. 
225.  95  CCA  117):  Southern  R.  Co.  v, 
McNeill.  166  Fed.  766;  Chicago,  etc., 
R.  Co-  V.  Smith,  110  Fed.  47S;  BM  T. 


Rutland  R.  Co^,  93  Fed.  613;  Metro- 
politan Trust  Co.  V.  Houston,  etc..  R. 
Co.,  90  Fed.  683;  Southern  Pac.  Co. 
v.  Board  of  R.  Comrs..  78  Fed.  236; 
Interstate  Commerce  Commn.  v. 
Louisville,  etc.,  R.  Co..  73  Fed.  409. 

Ga. — Hin  V.  Wadley  Southern  R. 
Co..  128  Oa.  706.  67  SB  796. 

Ind. — Southern  Indiana  R.  Co.  v. 
State  R.  Commn.,  172  Ind.  118,  87  NB 
966. 

La. — Morgan's  Louisiana,  ttc,  R.. 
etc.,  Co.  V.  State  R.  Commn.,  187  La. 
636.  63  S  890. 

Or. — Service  Lumber  Co,  v.  Snmp- 
ter  VaUer  R.  Co.,  67  Or.  63,  136  ^ 
639. 

Wash. — Puget  Sound  Electric  R 
Co.  V.  State  R.  Commn.,  66  Wash.  76, 
117  P  739,  AnnCasl913B  763  and 
note. 

W.  Va — Coal,  etc,  R-  Co.  v.  Con- 
ley.  67  W.  Va.  129,  67  SE  613. 

See  Kennebec  Water  Dlst.  v. 
Waterville,  97  Me.  185,  64  A  6.  60 
LRA  866  (where  the  general  prin- 
ciples Involved  were  applied  to  a 
public  serviee  company  furnishing 
water). 

"The  private  property  embarked  in 
It  Is  not  placed  at  the  mercy  of  leg- 
islative caprice.  It  rests  secure 
under  the  constitutional  protection 
which  extends  not  merely  to  the 
title  but  to  the  right  to  receive  lust 
compensation  for  the  service  given 
to  the  public."  Simpson  v.  Shepard, 
230  U.  S-  852,  434,  33  SCt  729,  67  L. 
ed.  1611.  48  LRANS  1157,  AnnCaa 
1916A  18. 

"The  doctrine  that  a  state  law,  or 
regulations  made  thereunder,  estab- 
lishing rates  for  transportation  by 
railroads  that  will  deprive  the  car- 
rier of  just  compensation  is  repug- 
nant to  the  fourteenth  amendment, 
as  depriving  the  carrier  of  his  prop- 
erty without  due  process  of  law,  and 
denying  it  the  equal  protection  of 
the  law,  is,  categorically,  enunciated 
in  Smyth  v.  Ames,  169  U.  S.  466.  18 
SCt  418,  42  L.  ed.  819,  and  Is  sup- 
ported by  previous  decisions  in  the 
following,  among  other,  cases,  to  wit: 
Covington,  etc.,  Turnp.  Road  Co.  v, 
Sandford,  164  U.  S.  678,  17  SCt  198, 
41  L.  ed.  560;  St.  Louis,  etc.,  R.  Co. 
v.  Gill.  156  U.  S.  649.  15  SCt  484,  39 
L.  ed.  667;  Reagan  v.  Farmers'  L.  & 
T.  Co.,  154  tr.  S.  362,  14  SCt  1047,  38 
L.  ed.  1014;  Budd  v.  New  York,  143 
U.  S.  617,  12  SCt  468,  86  L.  ed.  247; 
Chicago,  etc.,  R.  Co.  v.  Wellman,  143 
U.  S.  838,  12  SCt  400,  36  L.  ed.  176; 
Chicago,  etc.,  R.  Co.  v.  Minnesota, 
134  XT.  3.  418,  10  SCt  462,  33  L.  ed. 
970;  Georgia  R..  etc.,  Co.  v.  Smith, 
128  U.  S.  174,  179,  9  SCt  47.  32  L. 
ed.  877:  Stone  v.  Farmers'  L.  &  T. 
Co.,  116  U.  S.  307,  6  SCt  334.  388. 
1191.  29  U  ed.  636;  Munn  v.  Illinois, 
94  U.  S.  113,  165,  165,  179,  180,  181, 
24  L.  ed.  77.  94,  97,  99,  102.''  Morgan's 
Louisiana,  etc.,  Ri^  etc.,  Co.  v.  State 
R.  Commn.,  187  La.  686,  669,  68  8 
690. 


[a]  AmiBoleaoy  of  earnings  to 
pay  latereat. — Where  the  business 
of  a  railroad  company  within  a  state 
is  efficiently,  economically,  and  hon- 
estly conducted,  and  its  operating 
expenses  are  no  greater  than  such 
management  requires,  and  the  net 
earnings  of  Its  lines  within  the 
state,  above  operating  expenses,  both 
from  local  and  through  business, 
are  less  than  half  the  amount  re- 
quired to  pay  the  Interest  on  the 
mortgage  debt  on  lines  within  the 
state,  the  local  earnings  at  the  same 
time  being  Insufficient  to  pay  half  of 
the  proportion  of  such  interest 
Justly  chargeable  thereon,  a  state 
regulation  reducing  the  rates  It  Is 
permitted  to  charge  on  local  busi- 
ness, the  effect  of  which  will  be  to 
decrease  Its  net  earnings  materially. 
Is  unreasonable  and  unjust  and  a 
violation  of  its  constitutional  rights. 
Chicago,  etc.,  R.  Co.  v.  Smith.  llO 
Fed.  473. 

S3.  Hocking  Valley  R.  Co.  v.  State 
Public  Utilities  Commn.,  (Oh.)  110 
NB  962. 

"Justice  demands  that  every  one 
should  receive  some  compensation 
for  the  use  of  his  money  or  property, 
if  it  be  possible  without  prejudice 
to  the  rights  of  others."  Reagan 
v.  Farmers'  L.  &  T.  Co.,  164  U.  S. 
362.  412.  14  SCt  1047,  38  L.  ed.  1014. 

64.  Missouri,  etc..  R.  Co.  v.  Love. 
177  Fed.  493  [aft  185  Fed.  321.  107 
CCA  403    (certiorari  den  220  U.  S. 


618.  31  SCt  321.  65  L.  ed.  612)]. 

66.  Coal,  etc.,  R.  Co.  v.  Cc 
67  W.  Va.  129,  67  SE  613. 


80.  U.  S. — Minneapolis,  etc.,  R.  Co. 
v.  Minnesota,  186  U.  S.  267.  22  SCt 
900,  46  L.  ed.  1151;  Smyth  v.  Ames, 
169  V.  S.  466,  18  SCt  418,  42  L.  ed. 
819  (leading  case);  Covington,  etc., 
Turnp.  Road  Co.  v.  Sandford.  164 
U.  S.  678.  17  SCt  198,  41  L.  ed.  660; 
Winona,  etc.,  R.  Co.  v.  Blake.  94  U.  S. 
180.  24  L.  ed.  99;  Arkansas  Rate 
Cases,  187  Fed.  290  [rev  on  other 
grounds  630  U.  S.  563,  33  SCt  1030. 
67  L.  ed.  1626];  Southern  Pac.  Co. 
V.  Bartlne,  170  Fed.  725;  Missouri, 
etc.,  R.  Co.  V.  Interstate  Commei*ce 
Commn.,  164  Fed.  646. 

Ga.— Hill  V,  Wadley  Southern  R. 
Co..  128  Ga.  705,  57  SB  79S. 

Ind. — Southern  Indiana  R.  Co.  v. 
State  R.  Commn.,  172  Ind.  118,  87 
NE  966. 

Wash. — Puget  Bound  Electric  R. 
Co.  V.  Stats  R.  Commn.,  65  Wash.  76, 
117    P    729,   AnnCasl91SB    76S  anj 

note, 

W.  Va. — Coal,  etc.,  R.  Co.  v.  Con- 
ley,  67  W.  Va.  129,  199.  67  SE  618. 

And  see  Kennebec  Water  Dlst.  v. 
Waterville.  97  Me.  J85.  64  A  6.  60 
LRA  866  (where  the  general  prin- 
ciples involved  applied  to  a  public 
service  company  supplying  water). 

"It  cannot  be  said  thart  a  corpora- 
tion Is  entitled,  as  of  right,  and 
without  reference  to  the  interests  of 
the  puhllo,  to  reallaa.  a  giTenr  per 
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acting  under  such  authority  can  establish  arbitra- 
rily, and  without  j^ard  to  justice  and  right,  a 
tariff  of  rates  for  transportation,  which  is  so  un- 
reasonable as  practically  to  destroy  the  value  of 
property  of  persons  engaged  in  the  carrying  busi- 
ness on  the  one  hand,"  or  so  exorbitant  and  ex- 
travagant as  to  be  in  utter  disregard  of  the  rights 
of  the  public  for  the  use  of  such  transportation  on 
the  other. Nor  can  the  carrier  make  rates  which 
are  oppressive  to  those  who  by  necessity  are  com- 
pelled to  employ  its  service.'^^  Reasonable  compen- 
sation for  the  service'  actually  rendered  is  all  that 
a  carrier  is  permitted  to  exact,  either  at  common 
law  or  under  statutes  specially  r^ulating  the  sub- 
ject.** Carriers  have  no  right  to  r^ulate  their 
chaises  in  proportion  to  the  prosperity  which  at- 
tends industries  whose  products  they  transport.*^ 


It  happens  not  infrequently  that  the  reciprocal 
rights  under  consideration  cannot  stanj  together, 
and  for  obvious  reasons  the  right  of  the  carrier  must 
yield  to  the  right  of  the  pubHc  in  that  event.*^  In 
other  words,  the  reasonable  value  of  the  services 
may  be  insisted  od,  even  though  charges  so  limited 
would  fail  to  produce  a  fair  return  to  the  carrier 
on  its  investment."  If  for  any  reason  the  carrier 's 
business  cannot  reasonably  be  so  conducted  as  to 
render  a  profit,  the  loss  must  fall  on  the  carrier.^ 
Easily  understood  applications  of  the  principle  occur 
where,  in  construction  or  purchase,  more  money  has 
been  put  into  a  plant  than  is  required  for  one  ade- 
quate to  the  demands  of  the  community  in  which 
such  plant  is  located;"  where  the  plant  has  been 
built  at  an  extravagant  and  wasteful  cost,  or  is  not 
well  adapted  to  the  uses  ■  for  which  it  was  in- 


cent  upon  Ita  capital  stock.  When 
the  question  arises  whether  the  leg- 
islature has  exceeded  its  constitu- 
tional power  In  prescribing  rates  to 
be  charged  by  a  corporation  control- 
\lng  a  public  highway,  stockholders 
are  not  the  only  persons  whose  rights 
or  interests  are  to  be  considered. 
The  rights  of  the  public  are  not  to  be 
ignored.  It  Is  alleged  here  that  the 
rates  prescribed  are  unreasonable 
and  unjust  to  the  company  and  Its 
stockholders.  But  that  involves  an 
inquiry  as  to  what  Is  resonable  and 

iust  for  the  public.  .  ■  .  The  pub- 
ic cannot  properly  be  subjected  to 
unreasonable  rates  In  order  simply 
that  Btoclfholders  may  earn  divi- 
dends." Covington,  etc.,  Tump. 
Road  Co.  v.  Sanford,  164  U.  S.  518, 
596,  IT  set  198,  41  L.  ed.  560  [quot 
Smyth  V.  Ames.  169  U.  S.  466,  545, 
18  set  418,  42  I.,  ed.  819]. 

87.  Chicago,  etc.,  R.  Co.  v,  Minne- 
sota. 134  U.  S.  418.  10  set  462.  36 
Ij.  ed.  970:  Arkansas  Rate  Cases,  1ST 
Fed.  290  [rev  on  other  grounds  230 
U.  S.  563,  33  set  1O30,  67  L.  ed, 
16251:  Southern  R.  Co.  v.  State  R. 
Commn..  42  Ind.  A.  90,  83  NB 
721. 

[a]  Thus,  the  enforcement  of  a 
tariff  of  rates  which  will  not  pay 
the  expenses  of  operating  the  rail- 
road is  an  abuse  of  the  discretion 
given  to  the  commissioners,  and 
amounts  to  taking  the  company'^ 
property  without  Just  compensation. 
Pensacola,  etc..  R.  Co.  v.  State,  25 
Fla.  310.  h  S  S33.  3  LRA  661. 

58.  Chicago,  etc.,  R.  Co.  v.  Mlnne- 
80U,  134  U.  S.  418,  10  set  462,  33 
L.  ed.  970;  Southern  R.  Co.  v.  State 
R.  Commn.,  42  Ind.  A.  90.  83  NE 
721. 

68.  Smyth  v.  Ames,  169  U.  S.  466. 
18  set  418.  42  L.  ed.  819;  Arkansa-s 
Rate  Cases,  187  Fed.  290  [rev  on 
Other  grounds  230  U.  S.  553.  33  SCt 
1030,  57  L.  ed.  16251;  Ohio  Coal  Co. 
V.  "ViTiltCOmb.  123  Fed.  359.  59  CCA 
487  (holding  that  Wis.  Rev.  St. 
(1898)  I  1802,  which  gives  a  rail- 
road company,  thereoy  required 
to  maintain  and  operate  private 
sidetracks  connecting  ^ith  its 
lines,  and  extending  to  elevators, 
warehouses,  etc.,  the  right  to  charge 
the  actual  cost  of  maintaining  and 
operating  such  track,  to  be  paid 
monthly  by  the  owner,  does  not  Jus- 
tify a  company  in  making  an  arbi- 
trary charge  per  car  In  addition  to 
the  scheduled  rates  for  all  cars 
loaded  on  and  taken  from  such  side- 
track, without  any  reference  to  the 
actual  cost  of  maintenance  and  op- 
eration or  the  track). 

60,  Interstate  Commerce  Commn. 
V.  Chicago  Great  Western  R.  Co.,  141 
Fed.  1003  [afC  209  U.  S.  108,  28  SCt 
493.  62  Jj.  ed.  705];  Tift  v.  Southern 
R.  Co.,  138  Fed.  753  [aff  148  Fed. 
1021  mem.  79  CCA  636  mem  (aff  206 
U.  8.  428,  27  SCt  70».  Bl  L.  «d.  1124, 
11  AnnCas  846)1. 

[a]  Z&tsntats  Gonuoaro*  Aot  aa 
adopitloB  of  fMnnmoiLJaw  gnls.*  The 


Interstate  Commerce  Act  of  Febr.  4, 
1887  (24  U.  S.  St.  at  L.  379  c  104). 
which  prohibits  carriers  from  the 
imposition  of  unjust  or  unreason- 
able rates.  Is  an  express  adoption 
by  the  national  legislature  of  the 
principles  of  the  common  law  on 
this  topic.  Tift  v.  Southern  R.  Co., 
123  Fed.  789. 

[b]  On*  of  tJM  principal  objsots  of 
tlis  Interstate  Oommeroe  Act  ts  tc 
secure  Just  and  reasonable  rates.  In- 
terstate Commerce  Commn.  v.  Chi- 
cago Great  Western  R.  Co„  141  Fed. 
1003  [alT  209  U.  S.  108,  28  SCt  493, 
52  L.  ed.  T06]. 

61.  Tift  V.  Southern  R.  Co.,  138 
Fed.  T53  [aff  148  L.  ed.  1021  mem, 
79  CCA  686  mem  (aff  206  U.  S.  428. 
27  SCt  709.  61  L.  ed.  1124,  11  Ann 
eas  846)1. 

es.  See  cases  Infra  this  note  and 
notes  63^68. 

[a]  aeaaon  for  rula. — "Rates  can 
go  no  higher  than  the  service  Is 
reasonably  worth  to  the  public  re- 
quiring the  service;  and  .  .  .  the 
reasonable  value  of  the  service  to 
the  public  may  be  Insisted  upon,  even 
though  charges  so  limited  would  fall 
to  produce  a  fair  return  to  the  car- 
rier upon  Its  investment.  Such  a 
rule,  as  applied  to  these  great  pub- 
lic service  corporations.  Is  based 
upon  reason  and  Justice,  because 
of  their  exercise  of  governmental 
powers  and  assumption  of  the  func- 
tions of  the  state  in  their  acqulei- 
tlon  of  their  property,  compelling 
the  individual  to  yield  and  surrender 
his  own  that  It  may  be  devoted  to 
the  greater  service  of  the  general 
public;  benefits  that  cannot  be  en- 
Joyed  without  corresponding  bur- 
dens. If  they  seek  to  exercise  the 
function  of  the  state  In  one  par- 
ticular, they  cannot  deny  11  In  an- 
other. If  they  can  take  property 
from  the  individual  because  it  ts  to 
be  devoted  to  a  public  use,  then 
they  must  recognize  such  public  use 
as  the  first  law  affecting  such  prop- 
erty, and  subordinate  the  Interests 
of  stockholders  to  the  interest  of  the 
public,  irrespective  of  the  effect  upon 
the  question  of  profits.  In  this  re- 
spect they  difTer  from  other  corpora- 
tions in  whose  property  there  Is  only 
an  Incidental  public  use."  Puget 
Sound  Electric  R.  Co.  v.  State  R. 
Commn.,  65  Wash.  75,  87,  117  P  739, 
Annea8l913B  76:3  and  note. 

63.  U.  S. — Minneapolis,  etc..  R. 
Co.  v.  Minnesota.  186  U.  S.  257.  22 
SCt  900.  46  L.  ed.  1151;  Smyth  v. 
Ames.  169  U.  S.  46S,  18  SCt  418,  42 
L.  ed.  819;  Covington,  etc..  Turnp. 
Road  Co.  V.  Sandford,  164  U.  S.  578. 
17  SCt  198,  41  L.  ed.  B60;  Reagan  v. 
Farmers'  L.  &  T.  Co..  154  U,  S.  362, 
14  set  1047.  38  L.  ed.  1014;  South- 
ern Pac.  Co.  V.  Bartlne.  170  Fed. 
725. 

Ark. — Missouri  Pac.  R.  Co.  v. 
Smith.  60  Ark.  221.  29  SW  762. 

Fla. — State  v.  Iioulsvllle,  etc.,  R. 
Co.,  63  Fla.  274,  57  S  673. 


Pa. — Pennsylvania  R.  Co.  v.  Phila- 
delphia County,  220  Pa.  100,  68  A 
676.  15  LRANS  108. 

Wash. — Puget  Sound  Electric  R. 
Co.  V.  State  R.  Commn.,  66  Wash. 
75,  117  P  739,  AnnCasl9iaB  763. 

W.  Va.— Coal,  etc..  R.  Co.  v.  Con- 
ley.  67  W.  Va.  129,  67  SE  613. 

'  Under  exceptional  and  peculiar 
circumstances  what  would  be  ordi- 
narily a  reasonable  rate  of  profit  on 
the  entire  investment  is  disallowed 
as  being  more  than  what  the  service 
Is  wortn  to  the  public,  and,  there- 
fore, unjust  to  it.'"  Smyth  v.  Ames. 
169  U.  S.  466,  18  SCt  418,  42  L.  ed. 
819. 

64.  Missouri,  etc.,  R.  Co.  v.  In- 
terstate Commerce  Commn.,  164  F«d. 
645;  Pennsylvania  R.  Co.  v.  Phila- 
delphia County,  220  Pa.  lOO,  68  A 
676,  16  LRANS  108. 

'  A  reasonable  compensation  for 
service  rendered  Is  a  property  right 
of  the  respondents;  but  this  does  not 
necessarily  Insure  a  full  return  for 
values  used  in  the  service.  Whether 
such  reasonable  compensation  pro- 
duces a  return  for  property,  man- 
agement and  labor  used  In  render- 
ing the  service  depends  upon  cir- 
cumstances, and  the  risks  and  bur- 
dens of  the  contingency  are  assumed 
by  the  carriers  In  voluntarily  un- 
dertaking the  public  service.  The 
prime  duty  to  render  a  safe  and 
reasonably  adequate  service  is  re- 
quired by  the  law  to  be  effectually 
performed  whether  such  perform- 
ance is  profitable  or  not."  State  v. 
Louisville,  etc.,'  R.  Co.,  63  Fla.  274. 
287.  67  S  673. 

"If  it  [the  rate]  results  in  large 
profits  to  the  carrier,  the  carrier  is 
fortunate  in  its  business,  and  if  it 
results  in  a  loss  of  earning  power 
so  that  the  business  of  the  carrier  is 
unprofitable  the  carrier  is  unfortun- 
ate. But  the  rate  may  not  be  lowered 
or  raised  merely  upon  the  ground 
that  the  carrier  is  either  making  or 
losing  money,  providing  always  the 
rate  is  a  reasonable  and  Just  rate." 
Hooker  v.  Interstate  Commerce 
Commn.,  188  Fed.  242.  263  {rev  on 
other  grounds  226  V.  S.  302,  32  SCt 
769.  56  L.  ed.  1099]. 

68.  Minneapolis,  etc.,  R.  Co.  v. 
Minnesota,  186  U.  S.  257,  22  SCt  900, 
46  L.  ed.  1151;  Smyth  v.  Ames,  169 
U.  S.  466.  18  SCt  418.  42  L.  ed.  819; 
Reagan  v.  Farmers'  L.  &  T.  Co..  154 
U.  S.  362.  14  SCt  1047.  88  L.  ed.  1014; 
In  re  Arkansas  R.  Rates..  168  Fed* 
720;  Coal,  etc..  R.  Co.  v.  Conley,  67 
W.  Va.  129.  189.  67  SE  613. 

[a]  Thits,  the  fact  that  rates  do 
not  prove  remunerative  to  a  new 
road  built  through  a  sparsely  set- 
tled country  where  there  Is  at  pres- 
ent little  local  business  does  not 
require  the  r«w  people  and  the  smail 
business  to  pay  such  rates  as  will 
make  the  road  tinmediately  profitable 
to  Us  stockholders.  Southern  Pac. 
Co.  V.  Bartlne,  170  Fed.  726.  To 
same  effect  Arlunsas  Rate  Cases.  18T 
Fed.  290  [rev  on  other  grounds  230 


For  late*  tamm,  asTeUq^awnts  and  eiiaBfea  In  the  law  see  cumulative  Annotations,  same  title,  pai»Land  note  number. 
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tended;"  where  the  construction  wae  at  a  time 
when  material  and  labor  were  at  the  highest  price, 
so  that  the  actual  cost  far  exceeds  the  present 
value;"  or  where  there  is  great  waste  and  extrava- 
gance in  the  management  of  the  carrier  *s  property.* 
[$  G33]  F.  Beasonableness  of  Kates — 1.  Reason- 
able Bate  Defined.  A  just  and  reasonable  rate  is 
one  which  is  just  to  the  carrier  and  to  the  shipper.** 
Ordinarily  a  rate  is  "unreasonable,  unjust,  oppres- 
sive, and  unlawful,"  as  against  the  carrier,  where  it 
does  not  fairly  compensate  the  carrier  for  its 
services." 

[$  634]  2.  Beasonableness  a  Qnestion  Both  Legift- 
lative  and  Judicial  in  Aspect.  Whether  or  not  a 
rate  is  reasonable  is  a  problem  with  a  double  aspect, 
legislative  and  judicial.'^  From  the  legislative 
standpoint  that  rate  or  return  is  reasonable  which 
is  not  unfair  to  the  shipper,  and  at  the  same  time 
is  large  enough  to  meet  the  demands  of  legislative 
policy  in  promoting  and  encouraging  railroad  invest- 
ments. The  le^slative  administrative  board  takes 
into  account  the  risk  involved,  the  commnnity  serv- 
ice rendered,  past  or  prospective  unprofitable 
periods,  and  all  other  elements  tending  to  determine 
what  a  wise  policy  may  be,  and  it  may  well  fix  a 
rate  contemplating  a  return  mnch  beyond  the  legal 
rate  of  interest  for  the  money  invested;  in  other 
words,  from  this  point  of  view  a  very  liberal  return 
may  be  reasonable."  On  the  other  hand,  it  cannot 
judicially  be  said  that  a 'rate  is  unreasonable  unless 
it  yields  less  than  that  minimum  return  which  the 
invested  capital  has  a  right  to  demand;  in  other 
words,  that  increment  which  is  so  inherently  inci- 
dental to  the  investment  that  destroying  the  incre- 
ment is  a  confiscation  cf  the  property." 

[4  635]  8.  By  Whom  BeaBonabloiesB  of  Bates 


IT.  S.  563,  33  set  1830,  57  L.  ed. 
1625]. 

S6.  Coal,  etc.,  R.  Co.  v.  Conley.  67 
W.  Va.  129,  87  SB  613. 

87.  Reagan  v.  Farmers'  L.  &  T, 
Co.,  154  U.  S.  362,  14  SCt  1047,  88 
L.  ed.  1014. 

68.  Smyth  v.  Ames,  169  U.  S.  466, 
18  SCt  418,  42  L.  ed.  819. 

"Rates  of  transportation  sufllci«nt 
to  enable  the  road  to  realise  a  sum 
lajrgo  enough  to  defray  current  re- 
pairs and  expenses  ana  pay  a  profit 
on  the  reasonable  cost  of  bulldlnR 
the  road  and  equlpptng  It  ought  to 
be  reasonable.  The  earnlnirs  of  a 
road  might  be  safRclent  for  this  pur- 
pose, and  yet  not  laree  enough  to 
pay  expenses  and  Interest  on  Its 
debts.  Large  and  unnecessary  debts 
might  have  been  contracted  through 
extravagance,  enormous  salarioa.  and 
mLsmanagement.  exceeding  the  cost 
of  building  and  eQuIpping  the  road, 
and  bearing  a  rate  of  Interest 
amounting  to  more  than  a  reason- 
able profit  on  the  capital  necessary, 
wlien  Judiciously  expended,  to  con- 
struct and  equip  the  road.  Like 
some  Individuals  as  to  their  busi- 
ness, railway  companies  can  reach  a 
point  through  extravagance,  losses 
and  mtsmanagement,  vhen  no  rea- 
sonable rate  or  profit  will  enable 
them  to  maintain  their  roads  and 
pay  the  Interest  upon  thels  debts, 
and  when  failure  and  a  sale  of  the 
road  to  other  parties  become  inevi- 
table." Missouri  Pac.  R.  Co.  v. 
Smith,  60  Ark.  221,  213,  29  SW  762. 

6S.  Smyth  V.  Ames,  169  U.  S.  466, 
18  SCt  418.  42  L,  ed.  819;  Hooker  v. 
Interstate  Commerce  Commn,.  188 
Ked-  242  [rev  on  other  grounds  225 
U.  S.  302,  32  SCt  769,  56  L.  ed.  10991: 
Missouri,  etc.,  R.  Co.  v.  Love,  177 
Fed.  4D3  [aflf  185  Fed.  321,  107  CCA 
403  (certiorari  den  220  U.  S.  618,  31 
SCt  721.  5B  L.  ed.  612)]. 

"It  is  a  rate  which  yields  to  the 
carrier  a  fair  return  upon  the  value 
of  the  property  employed  In  the  pub- 


lic service,  and  It  ts  a  rate  which  is 
fair  to  the  shipper  for  the  service 
rendered,"  Hooker  v.  Interstate 
Commer<^  Commn.,  188  Fed.  242,  253 
[rev  on  Other  grounds  22B  U.  S.  302, 
32  SCt  769.  B6  L.  ed.  1099]. 

70.  Union  Pac.  R.  Co.  v.  I^nsas 
Public  Utilities  Commn..  (Kan.)  148 
P  667,  lEO  P  686. 

71.  Detroit,  etc..  R,  Co.  v.  Mlchl- 

?an  R.  Commn.,  203  Fed.  864  [afC 
35  U.  8.  402.  35  SCt  126,  69  L.  ed. 
288];  Louisville,  etc.,  R.  Co.  v.  Slier, 
186  Fed.  176, 

78.  Detroit,  etc.,  R.  Co.  v.  Michi- 
gan R.  Commn.,  203  Fed.  864  [Att 
235  U.  a.  402.  U  SCt  126,  59  L.  ed, 
288]:  I'oulsvllle,  etc..  R.  Co.  v.  Slier, 
186  Fed.  176. 

73.  Detroit,  etc.  R.  Co.  v,  Michi- 
gan R.  Commn.,  208  Fed.  864,  870 
faff  235  U.  S.  402,  36  SCt  126,  fi9 
h.  ed.  288]  <"Only  then,  from  the 
standpoint  of  a  court,  does  a  rate 
become  'unreasonable"*}:  Louisville, 
etc.,  R.  Co.  v.  Slier.  186  Fed.  176,  189. 

74.  Interstate  Commerce  Commn. 
V.  Southern  Pao.  Co.,  284  V.  B.  816, 
34  SCt  820,  68  L.  ed.  1829;  Interstate 
Commerce  Commn.  v.  Atchison,  etc., 
R.  Co..  234  U.  a.  294,  84  BCt  814,  B8 
L.  ed.  1319;  Seaboard  Air  Line  R.  Co. 
V.  Florida.  203  U.  S.  261,  27  SCt  109, 
51  L.  ed.  17B;  Louisville,  etc..  R.  Co. 
V.  Behimer.  175  U.  H.  648.  20  SCt  209. 
44  L.  ed.  309;  Tift  v.  Southern  R, 
Co.,  188  Fed.  758  [afC  148  Fed.  1021 
mem,  79  CCA  536  mem  <all  206  V. 
S.  428.  27  SCt  709.  51  L.  ed.  1124,  11 
AnnCas  846)];  Interstate  Commerce 
Commn.  v.  Louisville,  etc,  R.  Co., 
118  Fed.  613;  Kast  Tennessee  R.  Co. 
V.  Interstate  Commerce  Commn.,  99 
Fed-  62.  39  CCA  413. 

[a]  Bnle  appUed, — (1)  "What  is 
a  proper  rate  ...  or  a  fair  charge  for 
hauling  necessary  ice  or  rendering 
other  transportation  services  are  all 
rate-making  matters  committed  to 
the  Commission.  It  may  determine 
what  shall  be  the  difference  In  rate 
between  carload  and  leas  than  ear- 


Determined — a.  In  the  First  Instance.  The  matter 
of  determining  the  reasonableness  of  rates  for  inter- 
state transportation,  filed  with  the  interstate  com- 
merce commission,  is  primarily  with  sucli  commis- 
sion/* which  is  a  tribunal  created  by  the  govern- 
ment to  hear,  investigate,  and  report  on  the  reason- 
ableness of  rates,  and  to  attempt  the  correction  of 
inequality  and  injustice  therein;^'  and  in  the  ease 
of  intra-state  transportation,  it  is  primarily  with 
the  legislature  or  with  bodies  acting  under  its 
authority.'"  The  authority  of  a  state  to  prescribe 
what  shall  be  reasonable  chaises  for  intra-state 
transportation  is  state  wide  unless  it  is  limited  by 
the  exertion  of  the  constitutional  power  of  congress 
with  respect  to  interstate  commerce  and  its 
instruments." 

[$  636]  b.  Beriev  by  the  Ooait&— (1)  Power  to 
Bevtew.  The  action  of  a  l^slature,  of  the  inter- 
state commerce  commission,  or  of  a  state  railroad 
commission,  is  not  conclusive  as  to  tiio  reasonable- 
ness of  the  rates  so  fixed.  While  a  carrier  has  no 
right  to  escape  the  visitorial  power  of  the  state  to 
ascertain  whether  it  keeps  within  its  charter  rights, 
carriers  are  not  subject  to  the  absolute  control  of 
the  legislature  as  to  rates  charged  for  transporta- 
tion." The  question  whether  rates  are  not  so  un- 
reasonably low  as  to  deprive  the  carrier  of  its 
property  without  such  compensation  as  the  consti- 
tution secures  cajinot  be  so  conclusively  determined 
by  the  l^islature  of  the  state,  or  by  regulations 
established  tinder  its  authority,  that  the  matter  may 
not  become  the  subject  of  judicial  inquiry."  The 
judiciary  are  the  final  judges  of  what  is  reasonable 
or  of  what  impairs  the  right  of  the  corporation  to 
a  reasonable  compensation  for  services  rendered."" 
And,  although  a  state  railroad  commission  may  have 

load  lots.  It  may  decide  whether 
the  dlfTerence  in  revenue,  due  to  a 
dlfTerence  In  method  of  loading,  war- 
rants a  difference  In  the  rate  on  car- 
load shipments  of 'the  same  article." 
Atchison,  etc.,  R.  Co.  v.  U.  S.,  282 
U.  S.  199,  220,  34  SCt  S81.  68  L.  ed. 
568.  (2)  While  it  IB  permissible  for 
railroad  companies  to  establish  ter- 
minal districts.  It  is  for  the  Inter- 
state commerce  commission  to  deter- 
mine, according  to  the  actual  con- 
ditions of  operation,  whether  an 
extra  charge  for  spur  track  delivery 
within  that  district,  regardless  of 
the  variations  In  distance.  Is  un- 
reasonable or  discriminatory.  In- 
terstate Commerce  Commn.  v.  South- 
ern Pac.  Co.,  234  U.  S.  31 S,  34  SCt 
820,  68  L.  ed.  1329;  Xnterstate  Com- 
JTierce  Commn.  v.  Atchison,  etc.,  R. 
Co.,  234  U.  8.  294,  84  SCt  814,  68  L. 
ed.  1319. 

75>  Chicago,  etc.,  R.  Co.  v.  Min- 
nesota, 134  U.  S.  418,  10  SCt  462.  88 
L.  ed.  970. 

76.  Simpson  v.  Shepard,  230  U.  8. 
362,  83  set  729,  57  L.  ed.  1511,  48 
LRANS  1151,  AnnCBSl916A  18; 
Smyth  v.  Ames,  169  U.  S.  466,  18  SCt 
418,  42  L.  ed.  819. 

77.  Simpson  v.  Shepard,  230  U.  S, 
352,^33  SCt  729,  57  L.  ed.  1511,  48 
LRANS  1151,  AnnCasl916A  IR. 

78-  Stone  v.  Natchez,  etc.,  R.  Co., 
62  Miss.  646. 

79.  Smyth  v.  Ames,  169  U.  3.  466, 
18  SCt  41S.  42  L.  ed.  819:  Chicago, 
etc.,  R.  Co.  V.  Minnesota,  134  U.  S. 
418,  10  SCt  462,  83  L.  ed.  978  [rev 
40  Minn.  156,  41  NV?  465]. 

80,  U.  S. — Lake  Shore,  etc.,  R. 
Co.  V.  Smith,  173  U.  S.  684,  19  SCt 
565,  43  L.  ed.  858;  St.  Louis,  etc..  R. 
Co.  V.  Gill,  156  U.  S.  649,  15  SCt  484. 
39  If.  ed.  667;  Reagan  v.  Farmers' 
L.  &  T.  Co..  164  U.  S.  362,  14  SCt 
1047,  38  L.  ed.  1014:  Chicago,  etc.,  R. 
Co.  V.  Minnesota,  134  U.  S.  418.  10 
set  462,  33  L.  ed.  970;  Tift  v.  South- 
ern R.  Co.,  188  Fed.  763  faff  148  Fed. 
1021  mem,  79  <aft 
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exceeded  its  jurisdiction  in  establishing  rates,  the 
court  of  last  resort  of  the  state  has  final  jurisdic- 
tion to  determine  the  reasonableness  of  the  rates, 
and  one  who  seeks  to  review  the  order  is  bound  by 
the  decree  of  such  court." 

[$  637]  (2)  Extent  and  Limits  of  Beview.^^"  The 
courts  do  not  sit  as  a  board  of  review  to  substitute 
their  ju^ment  for  thai  of  the  legislature  or  of 
those  bodies  legally  constituted  by  them  to  act  as  to 
matters  within  the  province  of  either,*^  and  they 
are  not  authorized  to  revise  or  to  change  a  body 
of  rates,  for  that  is  a  legislative  or  administrative 
rather  than  a  judicial  function."  They  will  not 
consider  the  expediency  or  wisdom  of  the  order  re- 
latii^r  to  rates  or  whether,  on  like  testimony,  they 
would  have  made  a  simUar  rulii^.'"  Nevertheleas 


the  power  of  the  courts  to  review  a  schedule  of 
rates  is  coextensive  with  the  limits  of  the  protec- 
tion afEorded  by  the  constitution.**  But  even  so, 
rate  r^ulation  will  be  reviewed  by  the  courts  only 
in  so  far  as  it  is  necessary  to  detennine  whether 
or  not  the  rate  established  is  so  unreasonable  and 
unjust  as  to  cause  a  practical  destruction  of  prop- 
erty rights  or  amount  to  a  confiscation  of  the  car- 
rier's property.*^  To  authorize  action  on  the  part 
of  the  court,  it  must  clearly  appear  that  the  pro- 
tection afforded  by  the  constitution  has  in  some 
degree  been  taken  away.^  Courts  cannot  interf«re 
with  rates  established  by  the  commission  unless  it  is 
made  plainly  to  appear  that  the  rates  ordered  are 
void.*"  As  a  general  role,  the  oonclasionB  of  the 
interstate  commerce  commisaira  on  questions  of  fact 


206  U.  S.  428.  27  SCt  709,  61  L.  ed. 
1124.  11  AnnCas  846)1;  Trammell  v. 
Dinsmor«.  102  Fed.  794.  42  CCA  623 
[aff  183  U.  S.  115.  22  SCt  4E.  46  L. 
ed.  Ill];  Southern  Pac.  Co,  v.  Board 
of  R.  Comrs..  78  Fed.  236;  Ex  p. 
Koehler,  23  Fed.  629. 

Miss. — Stone  v.  Natchei,  etc-  R. 
Co.,  62  Miss.  646. 

N.  H. — McDuffee  v.  Portland,  ate, 
R.  Co.,  62  N.  H.  430.  13  AmR  72. 

Tex. — State  R.  Commn.  v.  Weld, 
96  Tex.  894.  73  SW  629;  SUte  R. 
Commn.  v.  Houston,  etc.,  R.  Co.,  90 
Tex.  840,  38  SW  750;  Galveston 
Chamber  of  Commerce  v.  State  R. 
Commn.,  (Civ.  A.)  137  SW  737. 

Wis. — Frank  A.  Graham  Ice  Co.  v. 
Chicago,  etc.,  R.  Co.,  15^  Wis.  145, 
140  NW  1097;  Minneapolis,  etc.,  R. 
Co.  V.  State  R.  Commn.,  136  Wis.  146. 
116  NW  905,  17  LRANS  821:  Madi- 
son V.  Madison  Gas,  etc.,  Co..  129 
Wis.  249,  108  NW  65.  8  LRANS  529 
and  note,  9  AnnCas  819. 

[a)  BMUwn  for  Titl»^<l)  "Power 
to  determine  and  prescribe  what  are 
just  and  reasonable  maximum  rates 
to  be  charged  in  interstate  commerce 
ts,  in  a  limited  way,  conferred  upon 
the  Interstate  Commerce  Commia- 
alon  by  existing  statute  law;  but  as 
the  commission  acts  only  as  a  legis- 
lative or  administrative  board,  and 
not  Judicially  (Western  Union  TeL 
Co.  V.  Myatt.  98  Fed.  3SB,  344),  Its 
determination  or  action  does  not,  and 
cannot,  preclude  Judicial  Inquiry  into 
the  Justness  and  reasonableness  of 
the  ratei^  within  the  meaning  of  the 
constitutional  guaranty,  for  that  Is 
a  Judicial  Question."  Missouri,  etc., 
R.  Co.  v.  Interstate  Commerce 
Commn.,  164  Fed.  645,  648.  (2>  "The 
question  of  the  reasonableness  of  a 
rate  of  charge  for  transportation  by 
a  railroad  company.  Involving  as  It 
does  the  element  of  reasonablenesR 
both  as  regards  the  company  and  as 
regards  the  public,  is  eminently  a 
question  for  Judicial  investigation, 
requiring  due  process  of  law  for  Its 
determination.  If  the  company  is 
deprived  of  the  power  of  cnarglng 
reaKonable  rate.s  for  the  use  of  its 
property,  and  such  deprivation  talces 
place  In  the  absence  of  an  inveatl- 

Satlon  by  Judicial  machinery.  It  Is 
eprlved  of  the  lawful  use  of  its 
property,  and  thus,  In  substance  and 
effect,  of  the  property  itself,  with- 
out due  process  of  law  and  in  viola- 
tion of  the  Constitution  of  'the 
United  States;  and  In  so  far  as  It  is 
thus  deprived,  while  other  persons 
are  permitted  to  receive  reasonable 
profits  upon  their  Invested  capital, 
the  company  Is  deprived  of  the  equal 
protection  of  the  laws."  Chicago, 
etc..  R.  Co.  v.  Minnesota,  134  U.  S. 
418,  458,  10  SCt  462,  33  L.  ed.  970. 
(3)  "While  it  is  not  the  province  of 
the  courts  to  enter  upon  the  merely 
administrative  duty  of  framing  a 
tariff  of  rates  for  carriage,  it  is 
within  the  scope  of  judicial  power 
and  a  part  of  Judicial  duty  to  re- 
strain anything  which,  in  the  form 
of  a  regulation  of  rates,  operates  to 
deny  to  the  owners  of  property  In- 


vested In  the  business  of  transporta- 
tion that  equal  protection  which  Is 
the  constitutional  right  of  all  own- 
ers of  other  property.  There  la 
nothing  new  or  strange  in  this.  It 
has  always  been  B  part  of  the  Judi- 
cial function  to  determine  whether 
the  act  of  one  party  (whether  that 
party  be  a  single  Individual,  an 
organized  body,  or  the  public  as  a 
whole)  operates  to  dlveat  the  other 
party  of  any  rights  of  person  or 
property.  In  every  constitution  Is 
the  guarantee  against  the  taicing  of 
private  property  for  public  purposes 
without  Just  compensation.  The 
equal  protection  of  the  laws  which, 
by  the  Fourteenth  Amendment,  no 
State  can  deny  to  the  indivlaual, 
forbids  legislation.  In  whatever  form 
it  may  be  enacted,  by  which  the 
property  of  one  Individual  la.  with- 
out compensation,  wrested  from  him 
for  the  benefit  of  another,  or  of  the 
public."  Reagan  v.  Farmers*  L.  ft  T. 
Co.,  154  U.  S.  382.  899,  14  SCt  1047, 
38  L.  ed.  1014, 

[b]  railnre  of  a  Mate  atatute  to 
provide  for  u  a>ppMa  to  tkt  oouzt, 
where  the  final  order  of  the  commis- 
sioner is  had,  or  for  a  Judicial  review 
of  the  reasonableness  of  the  pre- 
scribed rates  before  they  became 
effective,  does  not  render  the  statute 
void  If  the  statute  does  not  deny  to 
the  carrier  the  right  of  access  to  the 
courts,  for  the  purpose  of  determin- 
ing any  matter  which  would  be  an 
appropriate  subject  for  Judicial  in- 
quiry, because  under  such  a  statute, 
presumably  the  courts  of  the  state, 
as  well  as  the  federal  courts,  would 
be  open  to  the  carrier  for  this  pur- 
pose without  express  statutory  pro- 
vision to  that  effect.  Louisville, 
etc.,  R.  Co,  V.  aarrett.  281  U,  8.  298, 
34  SCt  48,  68  L.  ed.  229  [aff  186 
Fed,  176], 

81.  Detroit,  etc.,  R.  Co.  v.  Michi- 
gan R.  Commn.,  235  U.  S.  40S,  85  SCt 
126,  69  L,  ed,  288  Tatf  203  Fed.  864]. 

83.    See  also  Infra  I  667. 

83.  Southern  Pac.  Co.  v.  Camp- 
bell, 230  V.  S.  637,  88  set  1027,  B7 
L.  ed.  1610  [aff  1R2  Fed.  1821;  Simp- 
son V.  Shepard,  230  U.  S.  362,  33  SCt 
729,  67  Ij.  ed.  1611.  48  LRANS  1161, 
AnnCa8l916A  16;  Grand  Rapids,  etc., 
R.  Co.  V.  Michigan  R.  Commn., 
(Mich.)  154  NW  15. 

84.  Prentls  v.  Atlantic  Coast  Line 
Co.,  211  U.  S.  210,  29  SCt  67.  63  L.  ed. 
150;  Trammell  v.  Dinsmore,  102  Fed. 
794,  800.  42  CCA  623  [aff  183  U.  S. 
115,  22  SCt  45,  46  L.  ed.  111].  And 
see  Infra  f  674. 

"The  rate-making  power  necessar- 
ily implies  a  range  of  legislative  dis- 
cretion; and,  so  long  as  the  legis- 
lative action  is  within  its  proper 
sphere,  the  courts  are  not  entitled  to 
interpose  and  upon  their  own  Inves- 
tigation of  traffic  conditions  and 
transportation  problems  to  substi- 
tute their  Judgment  with  respect  to 
the  reasonableness  of  rates  for  that 
of  the  legislature  or  of  the  railroad 
commission  exercising  Its  delegated 
power."  Louisville,  etc.,  R.  Co.  v. 
Garrett,  231  U.  8.  298.  313,  34  SCt 


48,  68  U  ed.  229. 

88.  Interstate  Commerce  Commn. 
V.  Union  Pac.  R.  Co.,  222  U.  S.  641. 
32  SCt  108,  56  L.  ed.  308. 

88.  Hooker  v.  Interstate  Com- 
merce Commn.,  188  Fed.  242,  252 
[rev  on  other  grounds  225  U.  S.  302. 
82  SCt  769.  66  L.  ed.  1099], 

[a]  The  preolae  Umits  of  tlM 
oonrt's  JurlsdlotloiL  (1)  have  been 
well  stated  by  Mr.  Justice  Brewer 
as  follows:  "The  courts  are  not  au- 
thorized to  revise  or  change  the 
body  of  rates  imposed  by  a  legist 
lature  or  a  commission;  they  do  not 
determine  whether  one  rate  is  pref- 
erable to  another,  or  what  under  all 
circumstances  would  be  fair  and 
reasonable  as  between  the  carriers 
and  the  shippers;  they  do  not  en- 
gage in  any  mere  administrative 
work;  but  still  there  can  be  no  doubt 
of  their  power  and  duty  to  Inquire 
whether  a  body  of  rates  prescribed 
by  a  legislature  or  a  commission  Is 
unjust  and  unreasonable^  and  such 
as  to  work  a  practical  destruction  to 
rights  of  property,  and  If  found  so 
to  be,  to  restrain  its  operation." 
Reagan  v.  Farmers'  L.  ft  T.  C^o.,  164 
U.  S.  362,  397,  14  SCt  1047.  88  L.  ed- 
1014.  (2)  "The  right  to  review  the 
conclusion  of  the  legislature  or  an 
administrative  body  Is  limited  to 
determine  whether  the  board  acted 
within  tbe  scope  of  its  authority  or 
the  order  is  without  foundation  in 
the  evidence,  or  a  constitutional 
right  of  the  carrier  has  b^en  In- 
fringed  upon  by  fixing  rates  which 
are  confiscatory  or  Insufflcient  to  pay 
the  cost  of  the  traffic  and  return  to 
the  carrier  a  reasonable  profit  on 
the  investment."  Chicago,  etc.,  R. 
Co.  V.  State  Public  Utilities  Commn.. 
268  111.  49.  67,  108  Nfi  729. 

87.  U.  S. — Interstate  Commerce 
Commn.  V.  Union  Pac  R  Co..  222 
U.  S.  641,  38  SCt  108.  66  U  ed.  808: 
Reagan  v.  Farmers'  L.  ft  T.  Co..  164 
U.  S.  362,  14  SCt  1047,  88  L.  ed.  1014: 
Lehigh  Valley  R.  Co.  v,  U.  S..  204 
Fed.  986. 

III.— Chi(»go,  etc.,  R.  Co.  V.  State 
Public  Utilities  Commn..  267  111.  644. 
108  NE  787. 

Md. — Public  Service  Commn.  v. 
Northern  Cent.  R.  Co.,  122  Md.  865. 
90  A  lOS. 

Nebr. — Chicago,  etc.,  R.  Co.  v. 
State  R.  Commn..  85  Nebr.  818,  124 
NW  477,  26  LRANS  444. 

N.  Y. — People  v.  State  R.  Comra., 
53  App.  Dlv.  61,  65  NTS  597  [aff 
164  N.  Y.  572  mem,  5S  NE  1091 
mem].  / 

WasK— State  v.  Public  Service 
Commn.,  76  Wash.  625,  137  P  132. 

88.  Hooker  v.  Interstate  Com- 
merce  Commn.,    188    Fed.    242,  252 

Srev  on  other  grounds  225  U,  3.  802, 
2  SCt  769,  56  L.  ed.  1099];  ChtcaKO 
Union  Tract.  Co.  v.  Chicago,  199  Hi. 
484,  66  NE  451,  59  LRA  631. 

88.  Atchison,  etc.,  R.  Co.  v.  U.  8., 
232  U.  S.  199,  34  SCt  291,  68  L.  ed. 
721;  Interstate  Commerce  Commn.  v. 
Union  Pac.  R.  Co.,  222  U.  S.  641.  32 
SCt  108,  56  L.  ed.  308:  Public  Service 
Commn.  v.  Northern  Cent.  R.  Co.,  122 
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are  not  reviewable  by  the  courts,^  although  an  order 
indi^utably  contrary  to  the  evidence  or  without 
evidence  must  be  deemed  to  be  arbitrary  and  snb- 
jeet  to  be  set  aside.*^  A  presumption  will  be 
indulged  that  a  state  raihroad  commission^  in  fixing 
intra-state  railroad  rotes,  acted  with  full  knowledge 
of  the  situation,  and,  where  the  record  does  not 
disclose  all  the  evidence,  a  rate  sustained  by  Uie 
highest  state  court  will  not  be  held  by  the  supreme 
court  of  the  United  States  to  be  confiscatory  as 
depriving  the  railroad  company  of  its  property 
without  due  process  of  law,  where  it  appears  by 
the  report  of  the  company  that  the  rate  exceeds  the 
average  rate  received  by  the  company  during  the 
previous  yeax."^  Nor  will  the  federal  courts  disturb, 
on  the  theory  of  interference  with  interstate  com- 
merce, an  order  of  a  state  railroad  commission  sus- 
pending an  interstate  railway  company's  supple- 
mental tariff  to  give  the  commission  an  opportimity 
to  investigate  where  the  affidavits  are  conflicting." 
So  it  has  been  held  that  a  court  of  equity  should  not 
hold  invalid  an  act  of  the  legislature  fixing  maxi- 
mum rates  of  a  carrier  until  a  fair  trial  has  been 
made  of  continuing  business  under  the  statute,  and 
the  practical  result  of  such  rates  has  been  de- 
termined." 

In  Oklahoma,  by  virtue  of  constitutional  pro- 
Wsions,  the  court  in  reviewing  the  order  of  the  cor- 
poration commission  sits  in  a  l^slative  and  admin- 
istrative capacity,*"  and  the  court  is  bound  by  the 


presumption  created  by  the  constitution,  that  the 
action  of  the  conunission  is  prima  faeie  reasonable 
and  just,  but  subject  to  be  rebutted  or  overcome  by 
the  facts  in  -the  record  as  found  and  wdghed  by  the 
court  on  review.^ 

638]  4.  Matters  Oonaidered  in  Determiiuiic 
BewmablsneBs  of  Hates  n.  In  OeneraL  The  rea- 
sonableness of  a  rate  is  to  be  determined  by  a  con- 
sideration of  all  parties  directly  and  materi^ly 
affected,"  and  this  involves  a  consideration  of  all 
the  facts  and  circumstances  by  such  appropriate 
processes  and  standards  of  reasoning  and  computa- 
tion as  are  afforded  by  law,  or  by  common  experi- 
ence, and  the  dictates  of  right  and  justice.'*  The 
controlling  consideration  is  the  relation  between  the 
earner  and  the  general  public,  not  any  particular 
member  of  it."  Accordingly  the  demand  of  the 
shipper  for  protection  from  legitimate  competition, 
domestic  or  foreign,^  for  unlimited  markets,'  or  for 
the  enforcement  of  equitable  estoppels  arising  from 
a  justifiable  expectation  that  past  rates  will  be 
maintained,'  and  the  demand  of  the  carrier  for 
the  maximum  rate  under  which  the  traffic  will 
move  freely*  must  be  disr^ardcd.  In  no  event 
can  the  reasonableness  of  rates  be  determined 
solely  on  a  consideration  of  the  particular  car- 
rier whose  rates  are  directly  involved."  On  the 
contrary  the  rates  in  a  particular  territoiy  and  the 
rates  of  other  carriei^  to  be  affected  by  the  change  in 
the  particular  rate  or  rates  in  question  must  be  eon- 


Md.  3S5,  90  A  lOS.  Sae  also  infra 
f  667. 

90.  Interstate  Commerce  Cotnmn. 
V.  Southern  Pac.  Co..  2S4  U.  S.  316, 
34  set  820.  58  L.  ed.  1229;  IntersUte 
Commerce  Commn.  v.  Atchison,  etc.. 
R.  Co.,  ZZ4  U.  S.  294,  34  8Ct  814,  58 
Li.  ed.  1319:  Interstate  Commerce 
Commn.  v.  t«ulsvllle,  etc.,  R.  Co.. 
226  U.  S.  88,  33  SCt  185,  S7  L.  ed. 
431;  Interstate  Commerce  Commn.  v. 
Delaware,  etc..  R.  Co..  220  U.  S.  235, 
31  SCt  392,  55  L.  ed.  488;  Baltimore, 
etc.,  R.  Co.  V.  U.  a.,  215  U.  S.  481. 
30  SCt  164,  £4  L.  ed.  292;  Louisville, 
etc.,  R.  Co.  V.  U.  S..  227  Fed.  258. 

[a]  Xnle  ajnUad.: — "The  question 
whether  or  not  there  fs  at  any  point 
an  additional  service  In  connection 
with  Industrial  spur  tracks  upon 
which  to  base  an  extra  charf^e,  or 
whether  there  Is  merely  a  substi- 
tuted service  which  is  substantially 
a  like  service  to  that  Included  in 
the  line-haul  rate  and  not  received. 
Is  a  question  of  fact  to  be  deter- 
mined according  to  the  actual  condi- 
tions of  operation.  Such  a  question 
is  manifestly  one  upon  which  it  Is 
tbe  province  of  the  Commission  to 
pass?*  Interstate  Commerce  Commn. 
V.  Atchison,  etc..  R.  Co.,  234  U.  S. 
294.  311.  84  SCt  814,  68  L.  ed.  1319 
<holdlng  flndlng  of  commission  not 
subject  to  review).  . 

91.  I^IIadelphla,  etc.,  R.  Co.  v. 
XJ.  3..  240  U.  S.  334,  36  SCt  354; 
L.oulsvllIe,  etc.,  R.  Co.  v.  Finn.  235 
U.  3.  601,  36  SCt  146.  59  L.  ed.  379 
raff  214  Fed.  466];  Interstate  Com- 
merce Commn.  v,  Louisville,  etc.,  R. 
Co..  227  U.  S.  88,  38  SCt  185,  57  L.  ed. 
431;  Interstate  Commerce  Commn.  v. 
l7iiion  R.  Co.,  222  U.  S.  541,  32  SCt 
108.  5«  L.  ed,  308;  Louisville,  etc.,  R. 
Co.  V.  U.  S..  227  Fed.  258. 

[a]  A  *-n/it-ng  without  evldeiioa  Is 
1>s3rond  the  power  of  the  oonuulsslon, 
3.nd  an  order  based  thereon  Is  con- 
trary to  law  and  must  be  set  aside 
by  a  court  of  competent  Jurisdiction. 
Interstate  Commerce  Commn.  v. 
Lrf>ulsv[lle.  etc.,  R.  Co..  226  U.  S.  88. 
33   SCt  185,  57  L.  ed.  431. 

93.  Seaboard  Air  Line  R.  Co.  v. 
Florida,  203  U.  S.  261,  27  SCt  109, 
51    L.  ed.  176. 

03.  Grand  Trunk  R.  Co.  v.  Michl- 
M.n  R.  Conunn.,  231  U.  S.  457.  84  SCt 
IS2,  fiS  L.  ed.  810  [aft  1>8  Fed.  1009]. 


M.  State  V.  Adams  Express  Co., 
86  Nebr.  M,  182  NW  CSl.  42  LRANS 
396. 

96.  In  re  Intrastate  Elxpress 
Rates.  43  Okl.  287,  138  P  882;  Pioneer 
Tel.,  etc.,  Co.  V.  BartlesvlUe,  40  Okl. 
683,  189  P  694;  Atchison,  etc.,  R.  Co. 
V.  State,  28  Okl.  610,  101  P  262; 
Atchison,  etc.,  R.  Co.  v.  Love.  23 
Okl.  192.  99  P  1081. 

[a1  "The  power  to  extrolse  this 
Isfflslsttvs  fanotlon  Is  conferred 
upon  this  Court,  however,  only  upon 
appeal  from  the  Corporation  Com- 
mission, and  the  court  is  without 
original  Jurisdiction  relative  thereto, 
and  the  district  courts  of  the  state 
are  without  such  Jurisdiction  either 
upon  appeal  or  by  original  proceed- 
ings." Pioneer  Tel..  etc.,  Co.  v.  Bart- 
lesvlUe, 40  Okl.  583,  689.  139  P  694. 

86.  In  re  Intrastate  Express 
Rates,  40  Okl.  237,  138  P  382:  Atchi- 
son, etc.,  R.  Co.  V.  State,  23  Okl.  610, 
101  P  262:  Atchison,  etc,  R.  Co.  v. 
State,  23  Okl.  810,  100  F  11,  21  LRA 
NS  908. 

"This  court  slttlngr  here  in  a  legis- 
lative capacity  reviewing  the  action 
of  the  Commission  is  bound  with 
the  constitutional  limttaton  that  the 
action  of  the  Commission  is  prima 
facie  reasonable  and  just.  If  there 
Is  any  evidence  reasonably  tending 
to  support  the  order,  then  the  bur- 
den Is  upon  the  appellants  to  show 
by  evidence  in  the  record  so  strong 
and  conclusive  as  to  overcome  all 
presumptions  In  Its  favor  that  the 
same  Is  unreasonable  and  unjust. 
Unless  they  meet  that  burden  in  this 
legislative  review,  the  order  of  the 
Commission  must  be  affirmed.  Un- 
der the  rule  laid  down  by  the  Su- 
preme Court  of  the  United  States  in 
the  Prentls  case  [Prentls  v.  Atlantic 
Coast  Line  Co.,  2n  U.  S.  210.  2fl  SCt 
67.  53  L.  ed.  ISO],  heretofore  re- 
ferred to,  the  action  of  the  court  in 
this  case  is  purely  legislative  and 
not  judicial.'  In  re  Intrastate 
Express  Rates,  40  Okl.  237,  254,  138 
P  382. 

[a]  Bale  applied. — <1)  An  order 
fixing  rates  will  not  be  disturbed 
where  there  Is  evidence  to  sustain 
the  order  and  no  evidence  In  the 
record  to  overcome  and  disturb  such 
supporting  evidence.  In  re  Intra- 
sUte  Express  Rates.  40  OkL  237.  188 
P  382.    (2)  A  finding  of  the  corpora- 


tion commission  that  rates  of  cer- 
tain railroads  are  discriminatory 
will  not  be  disturbed  when  reason- 
ably supported  by  evidence.  Atchi- 
son, etc.,  R.  Co.  V.  State.  (Okl.)  148 
P  144;  Ft.  Smith,  etCy  R.  Co.  v. 
State.  25  Okl.  866.  108  P  407. 

97.  State  V.  Louisville,  etc.,  R  Co„ 
62  FiB.  316.  67  S  176. 

[a]  Thus  the  rights  of  tbe  car- 
rier, the  rights  of  the  shipper,  and 
the  rlghtS'  of  the  trader  or  con- 
sumer at  the  point  of  delivery  are 
all  to  be  considered  In  the  decision 
of  any  case  Involving  the  carrier's 
freight  rates.  Texas,  etc.,  R.  Co.  v. 
Interstate  Commerce  Commn..  162 
U.  S.  197.  233,  16  SCt  660,  40  L.  ed. 
940;  Interstate  Commerce  Commn.  t. 
Louisville,  etc..  R.  Co.,  73  Fed.  409. 
See  also  supra  S  832. 

98.  Atchison,  etc.,  R.  Co.  v.  Inter- 
state Commerce  Commn.,  190  Fed. 
691;  State  v.  Louisville,  etc.,  R.  Co.. 
62  Pla.  316.  57  S  175. 

09.  Service  Lumber  Co.  v.  Sump- 
ter  Valley  R.  Co..  67  Or.  63.  92.  186 
P  639  (where  the  court  said:  "In 
the  matter  of  establishing  reason- 
able freight  charges,  it  is  the  rela- 
tion between  the  carrier  and  the  gen- 
eral public  which  is  controlling. 
The  Individual  has  no  right  to  con- 
trol the  situation  except  by  virtue 
of  hlB  relation  to  the  public.  The 
individual  cannot  dominate  the  car- 
rier in  Its  private  cajiacity  any  more 
than  he  can  control  other  private  in- 
terests. It  Is  only  through  the  re- 
lation which  the  carrier  as  a  public 
servant  bears  to  its  master,  the  pub- 
lic In  general,  that  the  individual 
can  affect  it"). 

1.  Atchison,  etc.,  R.  Co.  v.  Inter- 
state Commerce  Commn.,  190  Fed. 
691;  State  R.  Commn.  v.  Weld,  BS 
Tex.  894.  77  SW  529. 

9.  Atchison,  etc-  R.  Co.  v.  Inter- 
state Commerce  Commn..  190  Fed. 
691. 

3.  Atchison,  etc^,  R.  Co.  v.  Inter- 
state Commerce  Cfommn.,  190  Fed. 
591. 

4.  Atchison,  etc..  R.  Co.  v.  Inter- 
state Commerce  Commn.,  190  Fed. 

691. 

6.  Hooker  v.  Interstate  Commerce 
Commn.,  188  Fed.  242  [rev  on  other 

£ rounds  226  V.  8.  302.  82  SCt  769,  60 
.  ed.  10»I. 
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sidered."  The  fact  that  the  same  ownership  controls 
the  freight  offered  and  the  stock  of  a  railroad  com- 
pany which  is  a  common  carrier  does  not  justify 
the  imposition  of  different  rates  for  proprietary 
freight  and  freight  independently  owned/ 

63&]  b.  Value  of  Property  Devoted  to  Public 
Service  and  Metlxods  by  Wbich  It  Is  Determined — 
(1)  In  General.  The  basis  of  all  calculations  as  to 
the  reasonableness  of  rates  to  be  charged  by  a 
carrier  is  the  fair  value  of  the  property  being  used 
hy  it  for  the  convenience  of  the  public,^  and  such 
value  is  to  be  determined  as  of  the  time  when  the 
inquiry  in  regard  to  rates  is  being  made.^  Excessive 
valuation  or  fictitious  capitalization  will  not  serve 
as  an  excuse  for  excessive  rates.^" 

640]  (2)  How  Deteimined.  There  is  no  for- 
mula for  the  ascertainment  of  the  fair  value  of 
property  used  for  the  convenienee  of  the  public, 
but  there  must  be  a  reasonable  judgment  having  as 
its  basis  a  proper  consideration  of  ^  relevant 


6.  Hooker  v.  Interstate  Commerce 
Commn.,  188  Fed.  242  [rev  on  other 

£ rounds  225  TT.  S.  802.  82  SCt  769.  66 
..  ed.  10991. 

7.  U.  S.  T.  Butler  County  R.  Co., 
234  U.  8.  29,  34  SCt  748.  S8  U  ed. 
11 9S. 

8.  U.  S. — Simpson  v.  Shepard,  230 
TT.  S.  8B2,  33  SCt  729.  57  L.  ed.  1511, 
48  LRANS  1151  and  note,  AnnCas 
1916A  18;  Smyth  v.  Ames,  169  U.  S. 
466.  18  SCt  416.  42  L.  ed.  819;  Mon- 
tana, etc.,  R.  Co.  V.  Morley,  198  Fed. 
991;  Louisville,  etc.,  R.  Co.  v.  Ala- 
bama R.  Commn.,  196  Fed.  800;  Mis- 
souri, etc.,  R.  Co.  V.  Liove.  177  Fed. 
493  [aft  186  Fad.  321,  107  CCA  403 
(certiorari  den  220  U.  S.  618.  31  SCt 
721,  65  L.  ed.  612)];  St.  Louis,  etc., 
R.  Co.  V.  Hadley.  168  Fed.  317  [mod 
230  U.  S.  474,  33  SCt  976,  67  L.  ed. 
1571];  Missouri,  etc.,  R.  Co.  v.  Inter- 
state Commerce  Commn.,  164  Fed. 
646;  Seaboard  Air  Line  R.  Co.  v. 
Alabama  R.  Commn..  155  Fed.  792: 
Matthews  v.  North  Carolina  Bd.  of 
Corp.  Comrs..  106  Fed.  7;  Metropoli- 
tan, etc.,  R.  Co.  v.  Houston,  etc.,  R. 
Co..  90  Fed.  683. 

Fla. — State  V.  Louisville,  etc.,  R. 
Co.,  62  Fla.  315,  67  S  176. 

Ind. — Chicago,  etc.,  R.  Co.  v.  State 
R.  Commn.,  39  Ind.A.  358,  79  NB  927. 

Mich. — Detroit,  etc.  R.  Co.  v, 
Michigan  R.  Commn.,  171  Mich.  816. 
137  NW  329. 

Or. — State  v.  Southern  Pac  Co.,  23 
Or.  424,  31  P  960. 

[a]  Season  for  rnlS'— "The  rights 
of  the  public  would  be  ignored  if 
rates  for  the  transportation  of  per- 
sons or  property  on  a  railroad  are 
exacted  without  reference  to  the  fair 
value  of  the  property  used  for  the 

fiubllc  or  the  fair  value  of  the  aerv- 
ces  rendered,  but  in  order  simply 
that  the  corporation  may  meet  oper- 
ating expenses,  pay  the  Interest  on 
its  obligations,  and  declare  a  divi- 
dend to  stock  holders."  Smyth  v. 
Ames,  169  U.  S.  466,  644,  18  SCt  418, 
42  L.  ed.  819. 

».  WIIlcox  V.  New  York  Consoli^ 
dated  Gas  Co.,  212  U.  S.  19.  29  SCt 
192,  53  L.  ed.  382,  48  LRANS  1134, 
16  AnnCas  1034;  Matthews  v.  North 
Carolina  Bd.  of  Corp.  Comrs.,  106 
Fed.  7;  State  v.  Minneapolis,  etc..  R. 
Co.,  80  Minn.  191.  83  NW  60.  89  Am 
SR  514  [afr  186  U.  S.  257,  22  SCt  900, 
46  L.  ed.  IIGI]. 

10.  Smyth  V.  Ames,  169  U.  S.  466, 
B44.  18  SCt  418.  42  L.  pd.  819;  Coal, 
etc.,  R.  Co.  v.  Conley.  67  W.  Va.  129, 
67  SB  613. 

"If  a  railroad  corporation  has 
bonded  its  property  for  an  amount 
that  exceeds  Its  fair  value,  or  if  its 
capitalisation  Is  largely  fictitious,  it 
may  not  impose  upon  the  public  the 
burden  of  such  Increased  rates  as 
may  be  required  for  the  purpose  of 
realizing  profits  upon  such  excessive 
valuation  or  flctitloue  capitalization; 
and  the  apparent  value  of  the  prop- 


erty and  franchises  used  by  the  cor- 
poration, as  represented  Ita 
stoclcs,  bonds  and,  obligations,  la  not 
alone  to  be  considered  when  deter- 
mining the  rates  that  may  be  rea- 
sonably charged."  Smyth  v.  Ames, 
supra. 

11.  Simpson  V.  Shepard,  230  U.  S. 
352,  33  SCt  729,  67  L.  ed.  ISll,  Ann 
Ca8l916A  18. 

[a]    Z&  tiM  Isadinff  oaM  on  the 

subject  it  was  said  by  Mr.  Justice 
Brewer:  "In  order  to  ascertain  that 
value,  the  original  cost  of  construc- 
tion, the  amount  expended  in  perma- 
nent Improvements,  the  amount  and 
market  value  of  its  bonds  and  stock, 
the  present  as  compared  with  the 
original  coat  of  construction,  the 
protable  earning  capacity  of  the 
property  under  particular  rates  pre- 
scribed by  statute,  and  the  sum  re- 
quired to  meet  operating  expenses, 
are  all  matters  for  consideration, 
and  are  to  be  given  such  weight  as 
may  be  just  and  right  In  each  case. 
We  do  not  say  that  there  may  not  be 
other  matters  to  be  regarded  in  esti- 
mating the  value  of  the  property." 
Smyth  V.  Ames,  169  U.  S.  466,  646,  18 
SCt  418,  42  L.  ed.  819. 

15.  Smyth  V.  Ames,  169  U.  S.  466, 
18  SCt  418,  43  L.  ed.  819;  Southern 
Pac.  Co.  V.  Bartlne,  170  Fed.  725. 

13.  Smyth  v.  Ames,  169  U.  S.  466, 
18  SCt  418,  42  L.  ed.  819;  Montana, 
etc.,  R.  Co.  V.  Morley,  108  Fed.  991; 
Texas,  etc.,  R.  Co.  v.  Louisiana  R. 
Commn.,  192  Fed.  280,  112  CCA  538 
[afr  232  U.  S.  338.  34  SCt  438,  58  L. 
ed.  630];  State  v.  Southern  Pac.  Co.. 
23  Or.  424,  31  P  960;  Coal,  etc..  R. 
Co.  V.  Conley,  67  W.  Va.  129,  67  SE 
613.  See  also  State  v.  Minneapolis, 
etc..  R.  Co.,  80  Minn.  191,  83  NW  60. 
89  AmSR  514  (where  it  was  said 
that  courts  cannot  assume  that  the 
present  as  compared  with  the  orig- 
inal cost  of  construction  is  the 
amount  of  stock  and  bonds  out- 
standing, or  that  it  is  what  the  road 
cost  up  to  the  time  of  trial). 

X4.  Coal,  etc.,  R.  Co.  v.  Conley, 
67  W.  Va.  129,  67  SE  613. 

16.  Louisville,  etc.,  R.  Co.  v.  Ala- 
bama R.  Commn.,  196  Fed.  800. 

"In  so  far  as  the  value  of  the 
property  is  an  element  In  rate  regu- 
lation the  outstanding  securities  are 
of  so  little  evidentiary  weight  that 
it  would  probably  be  of  distinct  ad- 
vantage If  courts  and  commissions 
wouW  disregard  them  entirely,  ex- 
cept as  a  part  of  the  financial  his- 
tory of  the  property,  and  would  in- 
sist upon  direct  evidence  of  the  ac- 
tual money  Invested  and  of  the 
present  value  of  the  properties." 
Montana,  etc..  R.  Co.  v.  Morley.  198 
Fed.  991,  1007  fquotlng  President 
Hadley  of  Yale  University  in  the  re- 
port of  the  Railroad  Securities  Com- 
mission to  the  president  of  the 
United  States,  dated  Nov.  1,  1911). 

[a]    ■—on  for  nlv^d)  "It  is 


facts." 

Market  value  of  outstanding  secuTitieB.  While 
the  market  value  of  the  carrier's  stocks  and  bonds 
may  be  considered  in  estimating  the  value  of  the 
property,^^  by  itself  such  mai^et  value  is  not  an 
accurate  criterion  of  value^^  or  in  any  sense  conclu- 
sive on  that  question/*  and  cannot,  except  in  a  very 
slight  measure,  indicate  what  that  value  is  as  a 
matter  of  fact." 

Cost  of  construction.  The  reasonable  cost  of  con- 
struction is  to  be  considered  in  determining  the  fair 
value  of  the  company's  property  as  an  element 
entering  into  the  question  of  reasonableness  of 
rates,^^  and  it  may  in  some  instances  even  deter- 
mine the  present  value,  as  when  it  is  of  very  recent 
construction."  It  has  been  said,  however,  that 
ordinarily  it  is  of  little  assistance  in  that  regard.'^ 
The  community  does  not  underwrite  reckless  or  im- 
provident losses  in  iuvestments.^  On  the  other 
hand,  as  the  eanier  may  not  be  protected  in  its 

a  matter  of  common  knowledge  that 
the  bonded  indebtedness,  capital 
stock  and  current  Indebtedness  of 
railroad  companies  is  In  many  in- 
stances largely  In  excess  of  the  ac- 
tual value  of  the  road,  and  it  would 
be  unjust  and  unfair  to  adopt  such 
data  as  a  basis  upon  which  to  ascer- 
tain the  reasonableness  of  tariff 
charges,  without  proof  that  the  value 
of  the  road  equaled  such  outstand- 
ing liabilities.^  State  v.  Southern 
Pac.  Co.,  23  Or.  424,  433,  81  P  960. 
(2>  "The  market  value  of  stocks  and 
bonds  merely  shows  the  public  esti- 
mate of  the  value  of  the  whole  prop- 
erty   contributing    to    the  income. 

And  this  public  opinion  is 
also  open  to  the  Influences  of  stock 
Jobbing  manipulation  and  artificial 
bookkeeping,  without  the  advantages 
of  sworn  Inventories  and  the  precise 
testimony  of  competent  and  disin- 
terested witnesses  on  exact  invento- 
ries of  existing  property."  Louis- 
vllle,  etc..  R.  Co.  v.  Alabama  R. 
Commn.,  196  Fed.*  800,  820. 

16.  Smyth  V.  Ames,  169  V.  S.  46«. 
18  SCt  418,  42  L.  ed.  819;  Southern 
P^.  Co.  V.  Bartlne,  170  Fed.  725; 
State  V.  Seaboard  Air  Line  R.  Co.,  48 
Fla.  129,  37  S  814  [afF  203  TJ.  S.  261, 
217  SCt  109,  51  L.  ed.  175]. 

17.  Louisville,  etc.,  R.  Co.  v.  Ala- 
bama R.  Commn.,  196  Fed.  800. 

18.  Louisville,  etc..  R.  Co.  v.  Ala- 
bama R.  Commn.,  196  Fed.  800. 

[a]  Beosoa  for  nile.«— "Many 
items  of  value  maV  be  don»tiIonB  by 
the  government  or  by  individuals, 
for  Instance  ...  or  the  road 
may  have  been  built  long  before  the 
period  of  Inquiry  at  greatly  less  or 
greatly  higher  prices  than  those  pre- 
vailing at  the  time  of  the  inquiry. 
Or  its  original  cost  might  be  In- 
volved in  obscurity,  and  may  Include 
the  cost  of  abandoned  or  destroyed 
portions  of  the  property,  which 
.should  not  figure  fn  the  Inventory 
for  the  present  time,  or  the  road 
may  have  been*  bought  at  a  forced 
sale  in  times  of  pamc  at  a  nominal 
price  or  In  Inflated  times  at  a  corre- 
sponding price;  or  the  road,  costing 
little  originally,  may  have  developed 
from  many  contributing  causes  into 
being  property  of  great  value.  And 
In  every  case,  after  finding  the  orig- 
inal cost,  when  possible  to  be  done, 
the  question  would  still  have  to  be 
solved  as  to  whether  such  original 
cost  ia  the  same  as  the  present 
value,  which  would  Involve  the  de- 
termination of  the  present  value  for 
such  comparison  Independent  of 
original  cost,  and  in  no  other  or  bet- 
ter way  than  on  reproduction 
values."  Louisville,  etc.,  R.  Co.  v. 
Alabama  R.  Commn.,  196  Fed.  800, 
820. 

19.  Simpson  v.  Shepard,  230  XT.  S. 
352,  464.  33  SCt  729,  67  L.  ed.  1611, 
48  LRANS  1151,  AnnCasl916A  18 
(where  it  Is  said  that  in  ascertaln- 
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actual  inveatment  if  the  value  of  its  property  is 
plainly  less,  bo  the  making  of  a  just  return  for  the 
use  of  the  property  involves  the  rec^uition  of  its 
fair  value  if  it  is  more  than  its  cost. 

OoBt  of  reproductioii.  It  is  very  generally  held 
that  the  cost  of  reproducing  the  property  used  by 
the  carrier  for  the  public  beneSt  may  be  taken  into 
consideration  in  determining  the  valae  of  the  prop- 
erty.^ According  to  some  decisions  the  cost  of 
reim>dacing  the  property  in  its  existing  condition 
at  the  time  of  the  inquiry  is  the  fundamental  and 
generally  controlling  inquiry.^  But  this  view  has 
not  met  with  universal  approval,  it  being  said  that 
a  ^st^  of  rates  and  <^juges  that  looks  to  a  valua- 
tion fixed  on  so  narrow  a  basis  as  the  cost '  of 
reproducing  the  propmiy,  and  which  permits  no 
account  for  betterments  made  necessary  by  the 
growth  of  trade,  comes  dearly  within  the  constitu- 
tional prohibition  against  deriving  any  person  of 
property  without  due  process  of  law,"  and  that 
courts  cannot  assume  that  the  cost  of  reproduction 
of  a  line  of  railroad  is  what  the  xo&d  has  cost  up 
to  the  time  of  triaL^  When  an  estimate  of  value  is 
based  on  the  cost  of  reproduction  new  the  extent 
of  the  existing  dq;nreeiation  should  be  ^own  and 
deducted.^  Interest  during  construction  on  the 
estimated  cost  of  reproduction  of  railroad  property 
cannot  lawfully  be  allowed." 

Locatioa,  goodwill,  and  eotablished  basineu.  The 
value  of  a  railroad  like  that  of  any  other  business 
property  may  be  a  matter  of  growth,  and  its  loca- 


tion, goodwill,  and  established  business  are  elements 
to  be  considered  in  determining  the  value.^ 

Anets  and  property  of  the  carrier  not  used  in  the 
tnuuportation  bnainesa  cannot  be  included  in*  the 
valuation  as  a  basis  for  rate  making."  And  a  specu- 
lative increase  of  value  beyond  the  value  of  similar 
property  owned  by  others,  solely  reason  of  its 
public  character,  cannot  be  allowed.^ 

Valuation  fixed  by  carrier.  The  valuation  placed 
by  a  carrier  on  its  property  is  not  binding  on  a  rail- 
road commission  in  estimating  the  valuation  on 
which  it  should  earn  an  income,  or  on  which  it 
should  fix  its  rates.** 

Vidne  of  franchise.  In  estimating  the  value  of  a 
carrier's  property  for  the  purpose  of  determining 
the  validity  of  a  statute  jegulating  its  rates,  the 
carrier's  franchise  is  to  be  included,  and  where  the 
state  by  its  tax  commission  has  placed  a  value  on 
such  franchise  for  taxation  purposes,  it  may  fairly 
be  taken  by  the  court  as  a  basis  for  its  findings." 

Betnm  of  valne  for  purposes  of  tazaticoi.  A 
sworn  return  of  the  value  of  a  carrier's  property 
for  the  purpose  of  taxation  is  some  evidence  of 
the  value  of  the  property  to  be  considered  in  deter- 
mining the  rates  fixed  by  the  state  for  carriage  of 
freight,^  but  it  is  not  conclusive  on  'the  carrier  for 
that  purpose;"  and  in  any  event,  it  cannot  be  re- 
garded as  sufficient  evidence  as  to  the  value  of  the 
property,  especially  when  the  principles  goveraing 
the  assessments  are  not  properly  shown."* 


iag  preaent  value  a  court  Is  "limited 
to  the  consideration  of  the  amount 
of  the  actual  investment.  If  that 
has  been  reckless  or  Improvident, 
tosses  may  be  sustained  which  the 
community  does  not  underwrite"); 
8t«enet-30n  v.  Oreat  Northern  R,  Co., 
CS  Minn.  SG8,  72  NW  713  (where 
lanffuage  to  same  effect  is  used). 

ao.  Simpson  V.  Shepard,  230  U.  S. 
352,  454,  33  SCt  729,  fi7  I^.  ed.  1511, 
48  LRANS  llSl  and  note,  AnnCae 
1916A  IS. 

ai.  Simpson  v.  Shepard,  230  U.  S. 
352,  33  SCt  729,  67  !>.  ed.  1511  [mod 
184  Fed.  765];  Western  R.  Co.  v. 
Alabama  R.  Commn.,  197  Fed.  964; 
Louisville,  etc.,  R.  Co.  v.  Alabama  R. 
Commn.,  196  Fed.  800;  Southern  Pac. 
Co.  v.  Bartlne,  170  Fed.  735;  State  v. 
I^uisvltle,  etc.,  R.  Co.,  62  Fla.  315, 
67  S  175;  Steenerson  v.  Great  North- 
em  R.  Co.,  69  Minn.  363.  72  NW  713. 

"The  cost-of-reproductlon  method 
is  of  service  in  ascertaining  the 
present  value  of  the  plant,  when  it 
is  reasonably  applied  and  when  the 
cost  of  reproducing  the  property 
may  be  ascertained  with  a  proper 
degree  of  certainty.  But  it  does  not 
justify  the  acceptance  of  results 
which  depend  upon  mere  conjecture." 
Simpaon  v.  Shepard,  230  U.  S.  352, 
452.  33  SCt  729, 

[a]  Znhucad  ▼aloe  of  aOJoliilng' 
-In  estimating  the  cost  of  re- 
production of  railroad  property  for 
the  purpose  of  determining  the  rea- 
sonableness of  rates  fixed  by  the 
state.  It  Is  not  permissible  to  be  gov- 
erned by  the  value  of  adjoining 
lands  enhanced  by  the  existence  and 
operation  of  the  railroad  and  to  add 
to  such  value  an  extra  amount  which 
It  would  probably  cost  to  acquire  the 
lands  for  railroad  purposes.  Louis- 
ville, etc.,  R.  Co.  v.  Alabama  R. 
Commiw208  Fed.  36. 

as.  Western  R.  Co.  v.  Alabama  R. 
Commn.,  197  Fed.  964;  Louisville, 
etc.,  R.  Co.  v.  Alabama  R.  Commn., 
196  Fed.  800  (where  It  was  held  that 
on  ascertaining  the  value  of  a  rail- 
road to  determine  the  validity  of  a 
rate  regulating  statute  the  most  re- 
liable test  Is  the  cost  of  the  repro- 
duction of  the  road  when  the  statute 
was  enacted,  taking  the  value  of  the 
road  at  that  time  without  regard  to 
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what  may  have  been  Its  value  when 
constructed) ;  Shepard  v.  Northern 
Pac.  R.  Co.,  184  Fed.  765  [mod  280 
U.  S.  352,  83  SCt  729,  67  L.  ed.  1611]; 
Steenerson  v.  Great  Northern  R.  Co., 
69  Minn.  353,  72  NW  718. 

[a]  Beason  for  role. — "If  a  rail- 
road was  built  30  years  ago  at  a  cost 
of  {40,000  per  mile,  and  another  one 
equally  as  good  was  built  within  a 
year  through  the  same  territory  at  a 
cost  of  $12,000  per  mile,  on  what 
principle  should  it  be  held  that  the 
old  road  is  entitled  to  3  1-3  times  as 
much  income  as  the  new  road?  No 
guaranty  was  ever  given  by  the  state 
to  the  old  road  that  the  price  of 
materials  and  the  cost  of  construc- 
tion would  not  decline,  or  that  cap- 
ital invested  in  railroads  should  not 
be  subject  to  like  vicissitudes  as 
capital  invested  In  other  enterprises. 
Modern  improvements  and  other 
causes  have  continued  to  reduce  the 
cost  of  construction  of  all  kinds  of 
new  plants,  and  to  reduce  the  value 
of  old  plants,  or  render  them  wholly 
worthless,  and  the  state  did  not 
guaranty  that  those  causes  should 
not  In  like  manner  affect  the  capital 
Invested  in  railroads.  Then  the 
material  question  is  not  what  the 
railroad  cost  originally,  but  what  it 
would  now  cost  to  reproduce  It," 
Steenerson  v.  Great  Northern  R.  Co., 
69  Minn.  353,  374,  72  NW  713. 

[b]  More  penoMlT*  than  market 
▼una  of  ■•oitritles. — The  cost  of  re- 
production anew  of  the  Minnesota 
properties  of  defendant  companies 
devoted  to  the  public  use  of  trans- 
portation Is  more  persuasive  evi- 
dence of  their  values  than  the  mar- 
ket value  of  their  stocks  and  bonds 
or  the  original  cost  of  their  acquisi- 
tion and  construction.  Shepard  v. 
Northern  Pac.  R  Co.,  184  Fed.  766 
[mod  230  U.  S.  362.  33  SCt  729,  67  L. 
ed.  15111. 

23.  Metropolitan  Trust  Co.  v. 
Houston,  etc..  R.  Co.,  90  Fed.  683. 

34.  State  v.  Minneapolis,  etc.,  R, 
Co.,  80  Minn.  191,  83  NW  60,  89  Am 
SR  614. 

as.  Simpson  v.  Shepard,  230  IT.  S. 
362,  457,  33  SCt  729,  57  L.  ed.  1611, 
48  LRANS  1161.  AnnCa8l916A  18. 

06.  Simpson  v.  Shepard,  280  U.  S. 
862,  »t  SCt  72»,  67  U  ed.  1511  [mod 


184  Fed.  765]. 

&7.  Metropolitan  Trust  Co.  v. 
Houston,  etc,  R.  Co..  90  Fed.  683. 

88.  Simpson  v.  Shepard,  230  U.  S. 
362,  33  SCt  729,  57  L.  ed.  1511,  48 
LRANS  llfil,  AnnCa8l916A  18. 

38.  Simpson  v.  Shepard.  230  U.  S. 
352,  466,  33  SCt  729,  67  L.  ed.  1611, 
48  LRANS  1161  and  note,  AnnCaa 
1916A  18  (where  the  court  said:  "It 
Is  an  Increment  which  cannot  be  re- 
ferred to  any  known  criterion,  but 
must  rest  on  a  mere  expression*  of 
Judgment  which  finds  no  proper  test 
or  standard  In  the  transactions  of 
the  business  world");  State  v.  North- 
ern Pac.  H.  Co..  26  N.  D.  438.  145  NW 
135  [rev  on  other  grounds  238  tJ.  S. 
686.  35  SCt  429,  69  L.  ed.  736]. 

"Where  the  inquiry  Is  as  to  'the 
fair  value  of  the  property,  in  order 
to  determine  the  reasonableness  of 
the  return  allowed  by  the  rate-mak- 
ing power,  it  Is  not  admissible  to 
attribute  to  the  property  owned  by 
the  carriers  a  speculative  increment 
of  value,  over  the  amount  invested 
in  it  and  beyond  the  value  of  similar 
property  owned  by  others,  solely  by 
reason  of  the  fact  that  it  Is  used  In 
the  public  service.  That  would  be 
to  disregard  the  essential  conditions 
of  the  public  use,  and  to  make  the 
public  use  destructive  of  the  public 
right."  Simpson  v.  Shepard.  280  U. 
S.  352.  464,  33  SCt  729.  67  L,  ed.  1511. 
48  LRANS  1151.  AnnCa8l916A  18. 

30.  State  v.  Lincoln  Tract.  Co.. 
90  Nebr.  535.  134  NW  278. 

81.  Louisville,  etc..  R.  Co.  v.  Ala- 
bama R.  Commn.,  196  Fed.  800. 

33.  Louisville,  etc.,  R.  Co.  v. 
Brown.  123  Fed.  946;  Southern  Pac, 
Co.  V.  Board  of  R.  Comrs..  87  Fed. 
21. 

33.  Southern  Pac.  Co.  v.  Board  of 
R.  Comrs.,  87  Fed.  21.  22  (where  the 
court  said:  "A  return  Is  .  .  . 
not  to  be  excluded  from  the  case  be- 
cause It  does  not  amount  to  an  es- 
toppel. It  Is  evidence  that  may  be 
Introduced  In  support  of  the  allega- 
tions of  the  answer  denying  the 
valuation  now  placed  upon  the  prop- 
erty by  the  complainant  for  the  pur- 
pose of  fixing  rates  for  charges"). 

34.  Knott  v.  Chicago,  etc..  R.  Co.. 
230  U.  S.  474,  33  SCt  976.  67  L.  ed. 
1671;  Simpson  v.  Shepard,  230  U.  S. 
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[§§  641-643 


[$  641]  c  Valtw  of  Service  to  PnbUe  and  Oeneral 
PnUic  Oood.  The  public  is  entitled  to  demand  that 
no  pKtre  aholl  be  exacted  from  it  than  the  serviees 
rendered  are  reasonably  Tort^,  and  this  right  takes 
precedence  even  over  the  right  of  the  carrier  to  a 
fair  retnm  on  its  investment  when  the  two  rights 
cannot  stand  ti^ther.'^  In  consequence,  the  value 
of  the  services  to  the  public  is  an  important  factor 
in  determining  the  reasonableness  of  the  rates 
charged  therefor.'*  This,  it  has  been  said,  is  con- 
sidered an  ideal  method  if  not  interfered  with  by 
eomjpetition  or  other  factors,  and  if  it  is  based  on 
an  idea  similar  to  taxation.  The  general  public 
good  may  be  considered  in  rate  making. Never- 
theless a  state  cannot  compel  a  carrier  to  maintain 
on  a  particular  commodity  a  rate  which  is  less  than 
reasonable,  or  which  is  practically  gratuitous,  on 
the  ground  of  the  public  good,^^  even  tboi^h  the 
carrier  is  permitted  to  make  up  its  loss  by  charges 
on. other  classes  of  traffic." 

[$  642]  d.  Earnings.  In  det«mining  the  rea- 
sonableness of  rates,  earnings  are  to  be  taken  into 
consideration/^  although  it  is  obvious  that  the  rea- 
sonableness of  .rates  cannot  be  based  on  a  consid- 
eration of  earnings  alone."  A  schedule  of  railroad 
rates  established  by  a  state  authority  is  not  unrea- 
sonably low  as  to  a  particular  road  merely  because 
it  will  not  enable  the  company  to  accumulate  from 
its  net  earnings  a  sinking  fund  for  the  payment  of 


its  indebtedness.**  Consideration  must  be  had  of 
the  eamit^  capacity  of  the  whole  route  or  road  and 
not  of  segr^ated  or  individual  portions  of  the  line.** 
The  earnings  to  be  considered  are  of  course  net 
earnings.  The  amount  of  gross  receipts  is  no  crite- 
rion for  detemuning  the  reasonableness  of  rates; 
the  question  of  expenses  incurred  in  producing  those 
receipts  must  be  always  taken  into  account,  for  it 
is  only  by  striking  'the  balance  between  the  two 
that  It  can  be  determined  that  the  business  is  profit- 
able.*' Eamii^  of  a  railroad,  applied  to  the  pur- 
chase of  additional  equipment  and  other  improve- 
ments, must  be  regarded  as  a  part  of  its  net  earn- 
ings on  an  inquiry  as  to  whether  a  rate  statute  is 
confiscatory.**  The  fair  rental  value  of  the  dining 
room,  saloon,  check  stand,  etc.,  privileges  in  a  pas- 
sehger  station  must  be  included  in  estimating  earn- 
ings, although  the  carrier  in  fact  gruits  such  privi- 
leges for  a  merely  nominal  rental.*'  On  the  other 
hand,  interest  on  a  valid  bonded  debt,  contracted  in 
a  careful,  economical,  and  honest  administration  of 
the  carrier's  business,  constitutes  a  fixed  charge 
which  the  company  is  entitled  to  earn  before  its 
net  earnings  above  operating  expenses  can  be  con- 
sidered as  dividends  subject  to  regulation  or  reduc- 
tion in  the  discretion  of  the  rate-making  power.** 
[$  643]  e.  Cost  of  Plant  and  Deterioration.  As 
elsewhere  shown,  cost  of  construction  may  be  con- 
sidered in  determining  the  value  of  the  carrier's 


SE2,  83  set  729,  B7  L.  «d.  Ifill.  18 
XiRANS  1151,  AnnCaslSlfiA  18.  Com- 

Bare  Detroit,  etc.,  it.  Co.  v.  Mlchig«n 
L.  Commn.,  171  Mich.  336,  137  NW 
329  (holding:  that  the  assessed  value 
of  the  property  of  a  carrier  on  which 
it  la  entrtled  to  a  fair  return  la 
entitled  to  ^reat  weight,  and  evidence 
of  a  greater  value  must  be  shown  by 
it,  when  It  attacks  rates  fixed  by  the 
railroad  commission). 

35.  See  supra  S  632. 

36.  Atchison,  etc.,  R.  Co.  v.  In- 
terstate Commerce  Commn.,  190  Fed. 
691;  Interstate  Commerce  Commn.  v. 
Chicago  Great  Western  R.  Co.,  141 
Fed.  1003  [aft  209  U.  S.  108.  28  BCt 
493.  52  L.  ed.  7061:  Interstate  Com- 
merce Commn.  v.  Baltimore,  etc.,  R- 
Co..  43  Fed.  37  {aft  146  U.  S.  263,  12 
SCt_844.  36  L.  ed.  699]. 

37.  Interstate  Commerce  Commn. 
v.  Baltimore,  etc.,  R.  Co.,  43  Fed.  37 
[aff  145  U.  S.  263,  12  SCt  844,  36  L. 
ed.  699]. 

3B.  Interstate  Commerce  Commn. 
V.  Chicago  Great  Western  R.  Co.,  141 
Fed.  1003  [afr  209  U.  S.  108.  28  SCt 
493,  52  L.  ed.  705]  (where  the  court 
said:  "The  general  public  good  may 
be  considered  in  rate  making.  This 
Includes  the  welfare  and  advantage 
of  the  great  body  of  the  citizens  of 
the  United  States,  who  constitute  the 
producers,  shippers,  and  consumers; 
and  it  also  includes  the  welfare  and 
advantage  of  the  various  localities 
and  of  the  common  carriers"). 

[a]  "laterestB  of  Vim  pnolie.'* — 
The  words  "interests  of  the  public" 
in  the  Railway  and  Canal  Traflic 
Act  of  1888  g  27  subs  2  Include  the 
Interests  of  any  considerable  portion 
of  the  population  not  the  parties,  or 
their  servants.  Castle  Steam  Traw- 
lers, Ltd.  V.  Great  Western  R.  Co., 
13  R.  &  Can.  Tr.  Cas.  145. 

39.  Northern  Pao.  R.  Co.  v.  North 
Dakota.  236  U.  S.  58S.  36  SCt  429,  69 
L,  ed.  735,  Annnasl916A  1  [rev  26 
N.  n.  438.  146  NW  135]. 

[a]  Beason  for  rnla^— "That 
would  be  to  go  outside  the  carrier's 
undertaking,  and  outside  the  field  of 
reasonable  supervision  of  the  con- 
duct of  Its  business,  and  would  be 
equivalent  to  an  appropriation  of 
the  property  to  public  uses  upon 
terms  to  which  the  carrier  had  In  no 
way  agreed."  Northern  Pac.  R.  Co. 
v.  North  Dakota.  23S  U.  S.  585.  598. 


35  SCt  429,  69  L.  ed.  786,  AnnCas 
1916A  1. 

40.  Northern  Pac.  R.  Co.  v.  North 
Dakota,  236  U.  S.  B8S.  598,  36  SCt 
429,  59  L.  ed.  736.  AnnCasl91&A  1 
(where  the  court  said:  "It  does  not 
aid  the  argument  to  urge  that  the 
State  may  permit  the  carrier  to 
make  good  Us  loss  by  charges  for 
other  transportation.  If  other  rates 
are  exorbitant,  they  may  be  reduced. 
Cert&lnly,  It  could  not  be  said  that 
the  carrier  may  be  required  to 
charge  excessive  rates  to  some  In 
order  that  others  might  be  served  at 
a  rate  unreasonably  low.  That 
would  be  but  arbitrary  action"). 

41.  Montana,  etc.,  R.  Co.  v.  Mor- 
ley,  198  Fed,  991;  State  v.  Adams 
Bzpress  Co..  85  Nebr.  26.  122  NW 
691,  42  LRANS  396;  Coal,  etc.,  R. 
Co.  v.  Conley.  67  W.  Va.  128,  67  SE 
613. 

[a]  Oood  manaymeBt. — Before 
courts  can  he  called  on  to  hold  a 
statute  fixing  maximum  rates  for 
carriers  to  be  unconstitutional,  as 
unreasonable  and  confiscatory,  the 
receipts  and  earnings  of  the  carrier 
must  be  fully  shown,  in  order  that  it 
may  clearly  appear  that  a  prudent 
ana  honest  management  within  the 
rates  prescribed  would  not  secure  to 
the  company  reasonable  compensa- 
tion for  the  use  of  its  property  and 
for  the  conduct  of  its  business. 
State  V.  Adams  Express  Co.,  85 
Nebr.  26.  38,  122  NW  691,  42  LRANS 
396  (where  the  court  said:  "While 
the  protection  of  vested  rights  of 
property  Is  a  supreme  duty  of  the 
courts,  It  has  not  come  to  this,  that 
the  legislative  power  rests  subser- 
vient to  the  discretion  of  any  rail- 
road corporation  which  may.  by  ex- 
orbitant and  unreasonable  salaries, 
or  In  some  other  improper  way, 
transfer  Its  earnings  Into  what  It  is 
pleased  to  call  'operating  expen- 
ses' "). 

43.  Hooker  v.  Interstate  Com- 
merce Commn.,  188  Fed.  242,  253 
trev  on  other  grounds  225  U.  S.  802. 
32  SCt  769,  5h  L.  ed.  1089].  And 
compare  Canada  Southern  R.  Co.  v. 
Tnteriiatlonal  Bridge  Co.,  8  App.  Cas. 
723  (where  it  was  said  that  the  earn- 
ing power  of  the  rate  Is  one  of  the 
leaat  considerations  In  fixing  a  Just 
and  reasonable  rate).' 

43.    Houston,  etc..  R.  Co.  v.  Storey, 


149  Fed.  499  [dlsappr  Brymer  v. 
Butler  Water  Co.,  179  Pa.  2S1,  36  A 
249,  86  L.RA  2601. 

44.  Chicago  Union  Tract.  Co. 
Chicago.  199  111.  679,  66  NE  470;  Peo. 
V,  Public  Service  Commn.,  153  App. 
DIv.  129,  138  NY8  434;  State  v. 
Northern  Pacific  R.  Co..  19  N.  D.  45. 
120  NW  869.  25  LRANS  lOOn  Port- 
land R.,  etc.,  Co.  V.  R.  Commn.,  56 
Or.  468,  106  P  709.  109  P  273. 

4B.  Knott  V.  Chicago,  etc..  R.  Co.. 
230  U,  S.  474.  33  SCt  975,  67  L.  ed. 
1571;  Simpson  v.  Shepard.  230  U.  S. 
352.  33  set  729.  67  L.  ed.  1511.  48 
LRANS  1161,  AnnCasl916A  18;  Chi- 
cago, etc..  R.  Co.  V.  Tompkins,  176 
U.  S.  167.  20  SCt  336.  44  L,  ed.  417; 
Morgan's  Louisiana,  etc..  R.,  etc., 
Co.  V.  State  R.  Commn..  127  La.  636. 
53  6  890.  And  see  Seaboard  Air 
Line  R.  Co.  v.  Alabama  R.  Commn., 
156  Fed.  792  (holding  that  one  of 
the  most  satisfactory  modes  of  ar- 
riving at  the  effect  on  the  revenues 
of  corporations  of  statutes  reducing 
rates  is  to  take  the  gross  and  net  in- 
come for  the  precedrng  years,  if  It  ta 
probable  that  the  business  will  con- 
tinue In  substantially  the  same 
volume  and  the  same  cost,  and  com- 
pare the  results  of  prior  years  under 
the  prior  laws  and  the  results  which 
would  have  been  effected  if  the  re- 
duced rates  had  been  applied  to  such 
business). 

[a]  Keason  for  rule. — (1)  Gross 
receipts  may  he  Insufflclent  to  meet 
expenses  and  to  yield  a  return  upon 
Invested  capital.  Morgan's  Ivouls- 
lana,  etc..  R.,  etc.  v.  State  Ft. 
Commn..  127  La.  686.  53  S  890.  (2> 
"The  gross  receipts  may  be  large, 
but  if  the  expenses  are  larger  surely 
the  business  Is  not  profitable.  It 
cannot  be  said  that  the  rates  which 
a  legislature  preflcribes  are  reason- 
able if  the  railroad  company  charg- 
ing only  those  rates  finds  the  neces- 
sary expenses  of  carrying  on  Its 
business  greater  than  Its  receipts." 
Chicago,  etc..  R.  Co.  v.  Tompkins.  176 
U.  S.  167.  174.  20  SCt  886.  44  L.  ed. 
417  [rev  90  Fed.  363). 

45.  Coal,  etc.,  R.  Co.  v,  Conley. 
67  W.  Va.  129.  67  SE  613. 

47.  Arkansas  Rate  Cases.  18? 
Fed.  290  [rev  on  other  grounds  2S0 
U.  S.  663,  38  SCt  lOSO.  67  L.  ed. 
1625]. 

48.  Chicago,  etc.,  R.  Co.  v.  Smith. 


For  later  oanc,  <U<reloyiimit*  and  oliaagw  in  the  law  see  cumulative  Annotations,  same  title,  pagp  an 
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property;^  and  necessari^  it  may  be  considered  as 
an  element  entering  into  uie  question  of  reaaonable- 
nesB  of  rates."  Where  a  road  or  a  part  of  a  road 
is  bnilt  through  a  mountainouB  country  or  other 
r^on,  thus  entailing  expensive  construction,  the 
charge  may  be  greater  than  on  other  portions  of 
Budi  road,  or  on  other  roads,  where  the  cost  of  con- 
stntetion  per  mile  is  less.^^  Cost  of  construction, 
however,  is  not  to  be  deducted  from  earnings,  in 
ascertaining  the  reasonableness  of  lutes,  for  under 
such  rule  the  public  would-  be  compelled  to  pay  for 
eonstrueting  the  road  without  being  entitled  to  its 
ownership.  Expenditures  for  additions  to  con- 
struction and  equipment,  like  expenditures  for  origi- 
nal construction  and  equipment,  should  be  reim- 
bursed by  all  of  the  traffic  which  they  accommodate 
during  the  period  of  their  duration,  and  the  cost 
of  improvements  or  additions  that  will  last  for  many 
years  should  not  be  charged  wholly  against  the  rev- 
enue of  a  single  year."  But  ordinary  repairs  and 
deterioration  should  be  met  out  of  gross  eamii^, 
so  that  eaeh  year  may  carry  the  bmnden  of  its  own 
wear  and  tear."  The  wear  and  tear  of  equipment 
may  be  considered  in  determining  what  is  a  reason- 
able rate," 

[$  644]   f.  OoBt  of  TraiupQrtatlmi  to  Oarrier — 

(1)  In  OeneraL  .  The  cost  of  transportation  to  the 
carrier  may  be  considered  in  fixing  rates,"  and  it 
is  a  very  important  factor."^  But  while  the  cost  can 
be  reached  approximately,  it  cannot  be  reaehed  ae- 
eurately  euoiuh  to  make  this  fact  controlling."  The 
ratio  of  total  operating  expenses  to  total  earnings 
does  not  in  itself  afford  a  sufficient  basis  for  deter- 
mining the  cost  of  the  transportation  of  a  specified 


portion  of  the  traffic.  Before  such  a  ratio  could 
properly  be  used  in  setting  forth  the  cost  of  a  speci- 
fied portion  of  the  traffic  it  would  be  neorasaxy  to 
have  evidence  either  justifying  the  conclusion  that 
the  cost  in  proportion  to  the  revenue  was  substan- 
tial]^ the  same,  for  that  part  of  the  traffic  as  for 
the  whole,  or,  if  there  was  a  material  difCerence, 
s^isfaetorily  showii^  its  nature  and  extent." 

646]  (2)  Opentins  Expenses.  The  operating 
expoises,  or  e^ense  of  handling  the  traffiCf  should 
be  considered  in  fixing  or  determining  the  reason- 
ableness of  rates,"  since  it  is  only  by  comparison 
between  the  gross  receipts  and  the  cost  of  domg  the 
business  that  the  net  earnings  can  be  determined.*^ 
In  detemuning  the  cost  of  the  transportation  of  a 
particular  commodity,  all.  the  outlays  which  per- 
tain to  it  must  be  considered."  In  ascertaining  the 
cost  of  operating  a  railroad,  with  r^erenee  to  de- 
termining the  reasonableness  of  rates,  the  exposes 
of  operation  are  not  to  be  strictly  limited  to  the  cost 
of  running  trains,  excluding  all  betterments,  but  the 
cost  of  reasonable  renew^s  and  improvements  of 
roadbed,  track,  and  equipment  should  be  ineluded 
in  the  operating  expenses."  So  sums  paid  out  by 
the  carrier  for  taxes^  or  for  injuries  to  persons 
may  properly  be  included  in  operating  expenses." 
But  when  estimating  the  cost  of  operating  a  rail- 
way per  ton  of  freight  per  mile  of  carriage,  for  the 
purpose  of  determining  the  reasonableness  of  a 
tariff  of  rates,  it  is  error  to  ti^e  into  considOTation 
an  amount  of  the  earnings  which  has  been  appro- 
priated and  paid  out  as  dividends  on  stock  share? 
of  such  railroad." 

646]   g.  Mileage.  In  fixing  or  determining  the 


no  Fed.  473,  476  (wbere  the  court 
said:  "If  the  earnings  of  a  railroad 
company  do  not  pay  out  a  small  pro- 
portion of  the  llxed  charges,  then  the 
surplus  earnings  cannot.  In  a  true 
sense,  be  considered  as  dividends"). 

49.  See  supra  I  640. 

50.  State  V.  Seaboard  Air  Line  R. 
Co.,  48  Fla.  129,  37  S  314  [afT  203 
U.  S.  261,  27  set  109.  61  L.  ed.  175]; 
Southern  R.  Co.  v.  State  R.  Commn., 
42  Ind.  A.  90,  83  NE  721. 

51.  State  V.  Illinois  Cent  R.  Co., 
246  III.  188,  92  NE  814.  See  also 
Wellman  v,  Chicago,  etc.,  R,  Co.,  83 
Mich.  692,  47  NW  489  (holding  that 
the  fact  that  a  higher  maximum  rate 
of  passenger  faree  la  allowed  on  the 
railroads  of  the  upper  peninsula 
than  in  the  resC  of  the  state  does  not 
render  the  act  unreasonable  and 
void,  since  It  is  a  matter  of  common 
knowledge,  of  which  the  court  will 
take  Judicial  notice,  that  the  cost  of 
building  and  running  railroads  there 
Is  raucn  greater  than  In  the  lower 
peninsula,  and  this  dlfterance  has 
long  since  been  recognized  In  the 
rs-ilroad  law  of  the  state). 

BS.  State  v.  Seaboard  Air  Line  R. 
Co..  48  Pla  129.  37  S  314  [all  203  U. 
S.  261.  27  set  109,  61  L,.  ed.  176], 

SX  Illinois  Cent.  R.  Co.  v.  Inter- 
state Commerce  Commn.,  206  U.  S. 
441.  27  set  700.  51  L.  ed.  1128  (dist 
Union  Pac.  R.  Co.  v.  U.  S..  99  U.  S. 
402.  25  L.  ed.  274].  Compare  Metro- 
politan Trust  Co.  V.  Houston,  etc.,  R. 
Co.,  90  Fed.  683  {holding  that  state 
authorities  In  fixing  rates  to  be 
charged  by  railroads  should  take  into 
consiaeration  betterments  and  re- 
placements made  necessary  by  the 
gr-owth  of  traffic,  such  as  replacing 
wooden  by  iron  bridges,  and  similar 
expenditures  beyond  ordinary  re- 
pairs, which  must  be  met  from  the 
gross  earnings). 

54.  Metropolitan  Trust  Co.  v. 
Houston,  etc..  R.  Co.,  90  Fed.  683: 
T>UKet  Sound  EHectrlc  R.  Co.  v.  State 
R.  Commn.,  65  Wash.  75,  117  P  739, 
AniiCasl»13B  763  (holding  that  a 
r&ilroad  company  may  properly 
cbmi^  Its  returns  with  an  annual 


sum  to  provide  for  depreciation  and 
replacement,  and  have  such  sum  al- 
lowed In  any  determination  of  what 
Is  a  proper  return  on  Its  Investment, 
to  be  approximated  In  fixing  Its  rates 
of  carriage,  but  that  It  cannot  make 
the  traffic  of  a  future  year  hear  all 
the  burdens  of  the  deterioration  of 
past  years,  since  each  year  should 
carry  the  burden  of  its  own  wear 
and  tear,  so  that,  when  renewals  be- 
come necesaary,  the  burden  is 
equally  borne  oy  all  contributing 
features). 

55.  .Service  Lumber  Co.  v.  Sump- 
ter  Valley  R.  Co..  67  Or.  63,  lit  P 
539. 

sa.  Interstate  Commerce  Commn. 
v.  Chicago  Great  Western  R.  Co..  209 
U.  S.  lOl.  28  set  493.  52  L.  ed-  705 
faff  141  Fed.  1003];  Atchison,  etc.,  R. 
Co.  v.  Interstate  Commerce  Commn., 
190  Fed.  591:  Missouri,  etc.,  R.  Co.  v. 
Interstate  Commerce  Commn.,  164 
Fed.  645. 

57.  Interstate  Commerce  Commn. 
v.  Chicago  Great  Western  R.  Co.,  141 
Fed.  1003  [aff  209  U.  B.  108,  28  SCt 
493,  52  L,.  ed.  706]. 

"While  the  cost  of  service  does  not 
determine  rates,  it  Is  an  Important 
element  In  arriving  at  a  Judgment 
with  reference  to  a  rate."  Hocking 
Valley  R.  Co.  v.  State  Public  Utilities 
Commn.,  (Oh.)  110  NE  962,  955. 

58.  Interstate  Commerce  Commn, 
V.  Chicago  Great  Western  R.  Co.,  141 
Fed.  1003  [aff  209  U.  S.  108,  28  SCt 
493.  5  L.  ed.  705]. 

69.  Wood  V.  Vandalia  R.  Co.,  231 
U.  S.  1.  34  set  7.  58  L.  ed.  97. 

60.  Chicago,  etc.,  R.  Co.  v.  Tomp- 
kins, 176  U.  S.  167.  20  SCt  336.  44  L. 
ed.  417;  Metropolitan  Trust  Co.  v. 
Houston,  etc.,  R.  Co.,  90  Fed.  683; 
State  V.  IIUnolB  Cent  R.  Co.,  246  111. 
188,  92  NE  814:  Southern  R.  Co.  v. 
State  R.  Commn.,  42  Ind.  A.  90.  83 
NE  721:  Chicago,  etc.,  R.  Co.  v.  State 
R.  Commn.,  39  Ind.  A.  358,  79  NE 
927. 

61.  Chicago,  etc.,  R.  Co.  v.  Tomp- 
kins, 176  U.  S.  167,  20  SCt  336.  44  L 
ed.  417. 

as.   Northern  Pae.  R.  Co.  v.  North 


Dakota,  236  U,  S.  685,  596.  36  SCt 
429.  69  L..  ed.  735,  AnnCael916A  land 
note  (where  the  court  said:  "Wa 
find  no  basis  for  distinguishing  In 
this  respect  between  so-called  out- 
of-pocket  costs,"  or  'actual'  expenses, 
and  other  outlays  which  are  none  the 
less  actually  made  because  they  are 
applicable  to  all  trafRc,  instead  of 
being  exclusdvely  Incurred  In  the 
traffic  In  question.  Iliustretlons  are 
found  In  outlays  for  maintenance  of 
way  and  structures,  general  expenses 
and  taxes.  It  Is  not  a  sufficient  rea- 
son for  excluding  such,  or  other,  ex- 
penses, to  say  that  they  would  still 
have  been  incurred  has  the  partic- 
ular commodity  not  been  trans- 
ported. That  commodity  has  been 
transported;  the  common  carrier  Is 
under  a  duty  to  carry,  and  the  ex- 

f>enses  of  Its  business  at  a  partlcu- 
ar  time  are  attributable  to  what  It 
does  carry.  The  State  cannot  esti- 
mate the  cost  of  carryina  coal  by 
throwing  the  expense  incident  to  the 
maintenance  of  the  road  bed,  and 
the  general  expenses,  upon  the  car- 
riage of  wheat;  or  the  cost  of  carry- 
ing wheat  by  throwing  the  burden 
of  the  upkeep  of  the  property  upon 
coal  and  other  commodities.  This, 
of  course,  does  not  mean  that  all 
commodities  are  to  be  treated  as 
carried  at  the  same  rate  of  expense. 
The  outlays  that  exclusively  pertain 
to  a  given  class  of  traffic  must  be 
assigned  to  that  class,  and  the  other 
expenses  must  be  fairly  appor- 
tioned. It  may  be  difficult  to  make 
such  an  apportionment,  but  when 
conclusions  are  based  on  cost  the 
entire  cost  must  be  taken  Into  ac- 
count"). 

63.  Southern  Pac.  Co.  v.  Califor- 
nia R  Comrs..  78  Fed.  236. 

64.  Northern  Pac.  R.  Co.  v.  North 
Dakota,  236  U.  S.  586.  36  SCt  4t9,  69 
L..   ed.   735,  AnnCasl916A  1. 

66.  Arkansas  Rate  Cases,  187  Fed. 
290  [rev  on  other  grounds  230  XJ.  S. 
653.  33  SCt  1030.  Sf  L.  ed.  1626]. 

66.  State  t.  MlnneapollB,  etc..  R. 
Co.,  BO  Minn.  191.  ij^NW  <0,  U  Am 
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reasonableness  of  rates,  mileage  is  always  an  im- 
portant faetor'^  to  be  considered,  in  connection  with 
all  tiie  other  facts  and  eircumstances."'  And  it  has 
been  said  that,  "in  the  absence  of  other  influential 
circumstances,  diatuice  may  fairly  be  considered  a 
controlling  element  in  fixing  reasonable  rates.""" 
Kevertheleu  it  is  not  necessarily  controUii^,'''  and 
it  is  well  recognized  that  the  cost  of  transportation, 
per  mile,  decreases  as  the  loigth  of  the  haul  in- 
creases.^^ When  considering  the  reasonableness  of 
rates,  courts  and  commissions  may  take  into  con- 
sideration commercial  necessity,  that  is,  the  applica- 
tion of  principles  in  fixing  rates  which  are  f<mied  on 
common  carriers  by  various  conditions  and  circum- 
stances and  are  in  craunon  practice  among  them — a 
business  policy  which  inflnraices  the  euriers  them- 
selves to  disr^rd  a  rule  of  strict  comp«rison  in 
respect  of  distance  of  carriage.^^  Competition  is  a 
factor  which  may  overcome  mere  distance." 

[$  647j  h.  £nd  or  Amotmt  of  BnsiiuflB  Bone. 
In  detenmning  the  reasonableness  of  a  freight  rate, 
the  amount  of  traffic  may  be  considered.**  Density 
of  traffic  is  an  important  factor  in  rate  making." 
No  rule  is  more  fimly  grounded  in  reason  or  more 

SR  514  [afr  186  U.  S.  257.  22  SCt  900. 
46  U  ed.  11511. 

07.  Minneapolis,  etc.,  R.  Co.  v. 
Minnesota,  186  U.  S.  267,  22  SCt  900, 
46  U.ed.  il61;  Northern  Pac.  R.  Co. 
V.  Keyes,  91  Fed.  47;  State  v.  Illi- 
nois Cent.  R.  Co..  246  III.  188,  92  NE 
814;  Galveston  Chamber  of  Commerce 
V.  State  ,R.  Commn.,  (Tex.  Civ.  A.) 
137  SW  737. 

68.  Interlstate  Commerce  Commn. 
V.  LoulavlUe,  etc.,  R.  Co.,  73  Fed. 
409. 

et.  Galveston  Chamber  of  Com- 
merce V,  State  R.  Commn.,  (Tex. 
CIv.  A.)  137  SW  737,  748. 

70.  Louisville,  etc.,  R.  Co.  v.  U. 
S..  238  U.  S.  1,  13.  35  SCt  696.  69  L. 
ed.  1177;  Minneapolis,  etc.,  R.  Co.  v. 
Minnesota,  186  XL  S.  267,  22  SCt  900. 
46  Li.  ed.  1151;  Interstate  Commerce 
Commn.  v.  I.oulsviUe,  etc.,  R.  Co., 
73  Fed.  409;  State  v.  Illinois  Cent.  R. 
Co..  246  111.  188,  92  NE  814. 

71.  Northern  Pac.  R.  Co.  v.  Keyes, 
91  Fed.  47,  63. 

"There  Is  no  principle  of  railroad- 
ing that  is  better  established  than 
that  the  cost  of  doing  business  rap- 
Idly  decreases  as  the  length  of  haul 
Increases:  that  is.  If  you  double  the 
distance  you  do  not  double  the  cost," 
Northern  Pac,  R.  Co.  v.  Keyes,  su- 
pra; Galveston  Chamber  of  Com- 
merce V.  State  R.  Commn.,  (Tex. 
Civ.  A.)  137  SW  737,  748. 

"The  cost  per  ton  per  mile  de- 
creases as  the  length  of  the  haul  In- 
creases. 'It  Is  as  nearly  settled  as 
anything  relating  to  railroads  can 
be  that,  under  like  conditions,  freight 
can  be  carried  long  distances  at 
rates  proportionately  lower  than 
short  distances.'  New  Orleans  Cotton 
Elxch.  V.  Cincinnati,  etc.,  R.  Co.,  2 
Int.  Com.  Commn.  376.  This  very 
familiar  rule  has  become  axiomatic. 
Farrar  v.  Uaat  Tennessee,  etc.,  R. 
Co.,  1  Int.  Com.  Commn.  480."  Gal- 
veston Chamber  of  Commerce  v. 
State  R.  Commn.,  (Tex.  Civ.  A.)  1S7 
SW  737.  748. 

[a]  Bol*  appllsd. — ^A  "propor- 
tional" rate  for  North  Daltota,  found 
by  dividing  the  terminal  rates  on 
traffic  between  Bt.  Paul  and  Duluth 
and  points  In  North  Dakota  on  a  ton 
mileage  basis.  In  such  proportion  as 
the  number  of  miles  in  North  Da- 
kota bears  to  the  entire  haul.  Is  un- 
reasonable, as  it  does  not  allow  for 
the  length  of  baul  nor  for  the  large 
amount  of  terminal  business. 
Northern  Pac.  R.  Co.  v.  Keyea,  91 
Fed.  47. 

[b]  Statute  M^nlrixv  rate  liased 
on  dteteBOe^Mlnn.  L..  (1913>  c  90 
(Gen.  St.  [1913]  IS  4348~4367),  re- 
quiring that  railroad  tarircs  be  based 


universally  recognized  by  carriers  than  that  the 
greater  the  tonnage  to'be  transported  the  lower  the 
rate  of  freight  duizges  therefor."  Nevertheless  the 
reasonableness  of  rates  cannot  be  determined  alone 
from  the  kind  or  amount  of  business  done  by  the 
carrier." 

648]  i.  Oompotitioii."  Competition  is  a  very 
important  factor  in  determining  the  reasonableness 
of  rates,™  provided  it  possesses  the  attribute  of  pro- 
ducing a  substantial  and  material  effect  on  tniffle 
and  rate  making,""  and  may  be  controlling  in  rela- 
tion thereto.*^  Carriers  must  be  allowed  to  meet 
competition  or  they  must  go  out  of  business."*  The 
fact  that  the  competition  originated  with  the  car- 
riers whose  ratw  are  complained  of  cannot  be  con- 
sidered in  determining  whether  the  rates  are  unrea- 
sonable."' In  deciding  whether  rates  and  eha^s, 
made  at  a  low  rate  to  secure  foreign  f re^hts  which 
would  otherwise  go  by  other  competitive  routes,  are 
or  are  not  undue  and  unjust,  the  fair  interests  of 
the  oarrier  companies  and  the  welfare  of  the  com- 
munity which  is  to  receive  and  consume  the  com- 
modities are  to  be  considered.** 

649]   j.  Oompaiison  vilOi  Other  KateSi  The 


on  distance,  applies  to  the  move- 
ments of  commodities  between  sta- 
tions and  not  to  switching  or  like 
movements  within  a  shipping  point. 
Washed  Sand,  etc..  Co.  v.  Great 
Northern  R.  Co.,  130  Minn.  272,  153 
NW  610. 

Ttoag  oad  Mkort  haul  a«  uBmettag 
rate*  see  infra  |l  654,  784  et  seq. 

73.  State  v.  Minneapolis,  etc.,  R. 
Co.,  80  Minn.  191,  83  NW  fiO.  89  Am 
SR  514  [aff  186  U.  S.  257,  22  SCt 
900,  46  L.  ed.  1151]. 

73.  Louisville,  etc.,  R.  Co.  v.  U. 
S.,  238  U.  S.  1.  12.  S6  SCt  696,  59  lu. 
ed.  1177.    See  also  Infra  f  648. 

74.  State  v.  Illinois  Cent.  R.  Co., 
248  111.  188,  92  NE3  814;  Southern  R. 
Co.  V.  State  R.  Commn.,  42  Ind.  A.  90, 
83  NE  721. 

76.  Galveston  Chamber  of  Com- 
merce V.  State  R.  Commn.,  (Tex.  CIv. 
A.)  137  SW  737. 

76.  TIft  V.  Southern  R.  Co.,  138 
Fed.  753  [afr  148  Fed.  1021  mem,  79 
CCA  536  mem  (aff  206  U.  8.  428.  27 
SCt  709,  51  L.  ed.  1124.  11  AnnCaa 
846)]. 

77.  Reagan  v.  Farmers*  L.  &  T. 
Co.,  164  U.  S.  362,  14  SCt  1047.  88  L. 
ed.  1014;  Arkansas  Rate  Cases,  187 
Fed.  290  [rev  on  other  grounds  230 
V.  8,  663,  80  SCt  1030,  67X.  ed.  1626] 
(where  the  court  said:  "A  carrier 
Is  entitled  to  rates  sufficiently  high 
to  enable  It  to  earn  sufficient  net 
profits  to  pay  a  reasonable  interest 
on  its  investment.  If  It  can  be  done 
without  making  the  rates  so  high 
as  to  be  oppressive.  While  a  road 
'serving  a  sparsely  settled  commu- 
nity with  only  an  occasional  haul' 
would  not  be  iustlfled  In  charging 
rates  sufficiently  high  to  earn  the 
same  return,  or  In  some  extreme 
cases  any  return,  on  Its  Investment, 
if  such  rates  have  to  be  so  high  as 
to  be  oppressive,  that  Is  no  reason  for 
making  the  rates  of  a  carrier  that 
has  mote  business  so  low  as  to 
make  them  noncompensatory;  for,  if 
that  were  the  law,  how  would  It 
benefit  the  carrier  that  its  road  is 
doing  all  the  business  it  can 
handle?"}. 

78.  Oonvetltlni  H  tumOtjiag  dis- 
orlmlnation  see  Infra  I  786  et  seq. 

n.  Louisvllte,  etc.,  R,  Co.  v.  U. 
S.,  238  XT.  S.  1.  36  SCt  696.  69  L.  ed. 
1177;  Southern  Pac.  Co.  v.  U.  S.,  197 
Fed.  167;  Interstate  Commerce 
Commn.  v.  Chicago  Great  Western  R. 
Co.,  141  Fed.  1003  [aff  209  V.  S.  108, 
28  SCt  493.  52  U  ed.  706];  Inter- 
state Commerce  Commn,  v.  South- 
ern R.  Co.,  105  Fed.  703;  Inter- 
state Commerce  Commn.  v.  Western 
R.  Co.,  93  Fed.  83.  36  CCA  217  [aft 
181  U.  S.  29,  21  SCt  612,  45  L.  «d. 


729];  Southern  R.  Co.  v.  SUte  R. 
Commn.,  42  Ind.  A.  90,  83  NE  721; 
Galveston  Chamber  of  Commerce  v. 
State  R.  Co.  Commn..  (Tex.  Civ.  A.) 
137  SW  737;  Southern  Pac.  Co.  v. 
Redding,  17  Tex.  Civ.  A.  440,  43  SW 
1061. 

"Water  competition.  raJl  competi- 
tion and  competition  of  markets 
enter  so  largely  into  the  establish- 
ment of  rates  that  mere  distance  la 
not  necessarily  a  determining  fac- 
tor." Louisville,  etc.,  R.  Co.  v.  U.  S., 
238  U.  S.  112,  85  SCt  696,  69  L.  ed. 
1177. 

[a]  ZUiurtntlaiis.^(l)  An  order 
of  the  Interstate  commerce  commis- 
sion classifying  and  fixing  rates  on 
lumber  from  Willamette  Valley 
points  In  Oregon  to  San  P*ranclso 
was  held  reasonable  and  not  Invalid, 
because,  in  allowing  a  lower  rate  on 
rough  fir  and  lath  than  on  higher 
grades,  the  commission  considered 
the  fact  that  without  such  rate  such 
grades  could  not  be  shipped  in  com- 
petition with  points  having  water 
transportation.  Southern  Fac.  Co. 
v.  U.  S.,  197  Fed.  167.  (2)  Ratea 
to  a  noncompetitive  point  cannot  be 
held  unjust  and  unreasonable  In 
themselves,  and  therefore  unlawful, 
under  the  Interstate  Commerce  Act 
of  Febr.  4,  1887  (24  U.  S.  St.  at  L. 
379  c  104)  I  1,  where  they  are  mode 
up  of  the  rates  charged  to  the  near- 
est competitive  point  through  which 
the  shipments  pass,  which  are  low 
rates,  forced  by  severe  competition, 
combined  with  the  local  rates  flzed 
by  the  state  railroad  oommlsslon  be- 
tween such  point  and  the  point  of 
destination,  thus  glving<the  noncom- 
petitive point  the  full  benefit  of 
whatever  reduction  In  rates  competi- 
tion has  effected  on  the  line  oi  th« 
shipment,  and  where  the  total  rates 
so  charged  are  rekitlvely  Just,  oa 
compared,  with  those  to  other  points 
In  the  state,  on  other  lines  or  road, 
and  similarly  situated.  Interstate 
Commerce  Commn.  v.  Western,  etc. 
Co.,  93  Fed.  88,  86  CCA  217  [aff  181 
U.  S.  29,  21  SCt  612,  46  L.  ed.  729]. 

80.  Interstate  Commerce  Commn. 
V.  Southern  R.  Co^^  106  Fed.  708. 

81.  Interstate  Commerce  Commn. 
V.  Chicago  Great  Western  R.  Co.,  141 
Fed.  1002  [aff  209  U.  S.  108,  28  SCt 
493.  62  L.  ed.  705]. 

88.  Galveston  Chamber  of  Com- 
merce V.  State  R.  Commn.,  (Tex.  Civ. 
A./ 137  SW  787. 

83.  Interstate  Commerce  Commn. 
V.  Chicago  Great  Western  R.  Co.,  141 
Fed.  1008  [aff  209  U.  S.  108.  28  SCt 
493,  62  L.  ed.  706]. 

84.  Interstate  Commerce  Commn. 
V.  Southern  R.  Co.,  106  Fed.  708. 
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question  whether  rates  are  just  and  reasonable  in 
themselves  ia  in  some  degree  a  relative  one;"  and 
in  determining  the  reasonableness  of  rates  they  may 
be  compared  with  rates  prevailing  in  other  localities 
or  states  provided  coni^itions  are  substantially  the 
same."  Rates  prevailing  in  other  localities  or  states 
have  no  bearing  and  cannot  be  considered  for  pur- 
poses of  comparison  where  the  conditions  are  dis- 
similar." But  when  due  allowance  is  made  for  all 
factors  entering  into  the  question,  a  comparison  of 
rates  between  two  points  on  the  same  road,  or  with 
chaises  on  other  roads,  may  furnish  evidence  of 
probative  value.*"  Evidence  merely  that  rates 
charged  by  a  railroad  company  for  shipments  to  a 
particular  point  are  higher  than  rates  charged  be- 
tween the  initial  points  and  two  other  points  will 
not,  in  the  absence  of  allegation  and  proof  that  the 


BB.  Interstate  Commerce  Commn. 
V.  Tennessee,  etc..  R.  Co.,  85  Fed.  107 
[Ate  99  Fed.  S2.  39  CCA  413  (rev  on 
other  KroundH  181  U.  S.  1,  21  SCt 
&16.  46  L..  ed.  719)]. 

B6.  U.  S. — Hooker  v.  Interstate  Com- 
merce Commn.,  18B  Fed.  242  [rev  on 
other  grounds  225  U.  S.  302.  32  SCt 
769.  66  L.  ed.  1099]:  Interstate  Com- 
merce Commn.  v.  Tennessee,  etc.,  R. 
Co..  86  Fed.  107  [99  Fed.  62.  39  CCA 
413  (rev  on  other  grounds  181  XT.  S. 
1.  21  SCt  616.  45  L.  ed.  719)1;  Inter- 
state Commerce  Commn.  v.  Cincin- 
nati, etc..  R.  Co.,  66  Fed.  926. 

111. — Chicago,  etc..  R.  Co.  v.  Peo., 
136  111.  A.  2. 

Ind. — Southern  R.  Co.  v.  State  R. 
Commn.,  42  Ind.  A.  90,  83  721. 

S.  D. — Turner  Creamery  Co.  v. 
Chlcaeo.  etc.,  R.  Co.,  36  S.  D.  310. 
154  NW  819. 

Wis. — Chicago,  etc.,  R.  Co.  v.  Rail- 
road Commh.,  166  Wis.  47.  146  NW 
216.  974. 

[a]  OOBt  of  tnusportettoii  oom- 
pw«d  with  TBtWif— In  determining 
whether  rates  charged  to  and  from  a 
city  are  unjust  and  unreasonable  In 
themselves.  the  greatest  weight 
should  be  given  to  the  cost  of  trans- 
portation as  compared  with  the  rates 
charged  and  the  rates  in  force  at 
numerous  other  cities  where  the  cir- 
cumstances are  as  nearly  .similar  as 
may  be  to  those  orevailing  at  such 
city.  Interstate  Commerce  Commn. 
V.  Southern  R.  Co.-  117  Fed.  741  [alt 
122  Fed.  800,  60  CCA  640]. 

87.  Smyth  V.  Ames.  169  U.  S.  466, 
18  SCt  418.  42  L.  ed.  819  [afT  64  Fed. 
165] :  Chicago,  etc.,  R.  Co.  v.  Peo.. 
136  111.  A.  2;  Hopper  v.  Chicago,  etc., 
R.  Co..  91  Iowa  639,  60  NW  487; 
Morgan's  Louisiana,  etc^  R..  etc.,  Co. 
V.  State  R.  Commn.,  127  La.  636,  63 
S  890.  See  also  as  sustaining  this 
view  Chicago,  etc.,  R.  Co.  v.  Dey.  35 
Fed-  866.  ILRA  744. 

[  a  ]  KMWon  for  rale. — ( 1  >  "The 
question  Is  asked.  Are  not  the  peo- 
ple of  Nebraska  entitled  to  as  cheap 
rates  as  the  people  of  Iowa?  Of 
course,  relatively  they  are.  That  Is. 
the  roads  may  not  discriminate 
against  the  people  of  any  one  State, 
but  they  are  not  neceasarlly  bouno  to 
give  absolutely  the  same  rates  to  the 
people  of  all  the  States;  for  the  kind 
and  amount  of  business  and  the  coat 
thereof  are  factors  which  determine 
larf^ely  the  question  of  rates,  and 
these  vary  in  the  several  States,  The 
volume  of  business  In  one  State  may 
be  greater  per  mile,  while  the  cost 
of  construction  and  of  maintenance 
is  less.  Hence,  to  enforce  the  same 
rates  in  both  States  might  Yesult  In 
one  In  great  injustice,  while  In  the 
other  it  would  only  be  reasonable 
and  fair.  Comparisons,  therefore, 
between  the  rates  of  two  States  are 
of  little  value,  unless  all  the  ele- 
ments that  enter  into  the  problem 
artt  presented"  (per  Harlan,  J.). 
Smyth  V.  Ames.  169  U.  S.  466,  540. 
IS  SCt  416.  42  L.  ed.  819.  (2)  Evi- 
dence aa  to  charges  for  carrying  a 
llk0  commodity  on  another  roadT  in 
the  same  state  or  In  other  atatea  has 


no  tendency  to  show  the  reasonable- 
ness of  charges  for  a  shipment  of  a 
commodity  unless  the  circumstances 
which  must  be  taken  Into  consider- 
ation In  fixing  the  rate  are  substan- 
tially the  same  as  those  applying  to 
the  road  In  controversy,  nopper  v. 
Chicago,  etc.,  R.  c:o.,  91  Iowa  »9,  60 
NW  487. 

[b]  IllnBtration. — The  rate  charged 
on  flrst-class  goods  In  legs  than  car- 
load lots  from  Cincinnati  to  Atlanta, 
In  1879,  was  one  dollar  and  thirty- 
nine  cents  per  one  hundred  pounds. 
Afterward  it  was  one  dollar  and  ten 
cents,  and  subsequently  one  dollar 
and  seven  cents,  except  for  a  short 
time,  when  it  was  one  dollar  and  one 
cent.  The  only  testimony  heard  by 
the  commission  as  to  the  reason- 
ableness of  the  rate  was  that  of  an 
officer  of  a  railroad  company,  that 
he  considered  a  rate  of  one  dollar 
and  one  cent  reasonable.  On  that 
testimony,  and  on  the  fact  that  the 
rate  from  Cincinnati  to  Birmingham 
Is  eighty-nine  cents,  as  compared 
with  one  dollar  and  seven  cents  to 
Atlanta,  the  distances  being  sub- 
stantially the  same,  the  commission 
ordered  that  defendants  should  not 
charge  more  than  one  dollar  from 
Cincfnnatl  to  Atlanta.  In  this  court, 
a  number  of  railroad  experts  testified 
that  the  present  rate  of  one  dollar 
and  seven  cents  was  reasonable.  As 
to  the  rate  to  Birmingham,  there  was 
evidence  before  the  court  which  was 
not  before  the  commission,  namely, 
that  the  rate  from  Cincinnati  to 
Birmingham,  which  was  previously 
one  dollar  and  eight  cents,  was 
forced  down  to  eighty-nine  cents  by 
the  building  of  a  new  road  known  as 
the  Kansas  City,  Memphis  &  Bir- 
mingham Railroad.  It  was  held  that 
the  existence  of  a  lower  rate  from 
Cincinnati  to  Birmingham  furnished 
no  sufficient  reason  to  determine 
that  the  rate  from  Cincinnati  to  At- 
lanta was  unreasonable  when  such 
lower  rate  was  caused  by  conditions 
at  Birmingham  which  did  not  exist 
at  Atlanta.  Interstate  Commerce 
Commn.  v.  Cincinnati,  etc.,  R.  Co.,  66 
Fed.  925. 

10}  Fresiimptlon  am  to  rtason- 
— The  fact  that  Intra-state 
freight  and  passenger  rates  estab- 
lished by  a  state  are  not  lower  than 
those  in  otlier  states  of  Itself  raises 
no  presumption  that  such  rates  are 
reasonable,  and  not  confiscatory. 
Arkansas  Rate  Cases,  187  Fed.  290 
[rev  on  Other  grounds  230  U.  S.  563, 
30  act  1030.  57  L.  ed.  162B]. 

88.  Louisville,  etc.,  R.  Co.  v.  U.  S., 
238  U.  S.  1,  12.  35  SCt  696,  69  L.  ed. 
1177  (where  the  court  also  said : 
"And  reasonableness  of  freight 
charges  cannot  always  be  determined 
by  comparison  with  other  charges 
until  some  standard  Is  adopted. 
They  may  prove  nothing  even  where 
the  two  hauls  are  over  the  same 
mileage,  for  the  rate  attacked  may 
tend  to  show  that  the  others  are  too 
low — 'While  they  In  turn  might  be 
relied  on  to  prove  that  the  Brat  ts 
too  high.   Both  may  be  unreasonably 


rates  complained  of  are  unreasonable,  unjust,  or  dis- 
criminatory, authorize  an  order  of  the  state  railroad 
commission  reducing  the  rates.^ 

[$  650]  k.  Ohar&cter  and  Valne  of  Qoods 
Shipped.  The  character"  and  value"  of  the  goods 
shipped  are  important  factors  in  determining  the 
reasonableness  of  rates  charged,  and  must  be  taken 
into  consideration.  Likewise  the  weight  and  bulk 
of  the  •articles'"  and  the  convenience  to  the  carrier 
in  transporting  them"*  may  be  considered,  but  are 
in  no  sense  conclusive."*  The  rate  for  transporta- 
tion and  delivery  is  largely  regulated  by  the  char- 
acter of  the  commodity,  and  as  some  classes  of 
goods  are  more  valuable  and  involve  greater  respon- 
sibility, and  some  are  more  difficult  to  handle  and 
involve  greater  expense  than  others,  the  charge  for 
eaniage,  handling^  and  delivezii^  may  be  deter- 
high  or  too  low  because  compelled 
by  conditions  over  which  the  carrier 
had  no  control"). 

89.  Bylngton  v.  Chicago,  etc.,  R. 
Co..  96  Nebr.  684,  148  NW  520. 

90.  Interstate  Commerce  Commn. 
v.  Delaware,  etc.,  R.  Co.,  64  Fed.  72J; 
Service  Lumber  Co.  v.  Sumpter  Val- 
ley R.  Co..  67  Or.  63.  136  P  539. 

81.  Interstate  Commerce  Commn. 
v.  Chicago  Great  Western  R.  Co.,  141 
Fed.  1003  [aff  209  U.  S.  108,  28  SCt 
493.  62  L.  ed.  7051;  Interstate  Com- 
merce Commn.  v,  Delaware,  etc.,  Co., 
64  Fed.  723  (holding  that  an  order 
of  the  Interstate  commerce  commis- 
sion, prohibiting  a  carrier  from 
charging  any  compensation  for  the 
transportation  of  window  shades  of 
any  description — whether  the  cheap 
article  worth  three  dollars  per  dosen 
or  the  hand  decorated  article  worth 
ten  dollars  per  pair — greater  thun 
the  third-class  rate,  the  rate  charged 
for  the  transportation  of  the  ma- 
terials used  In  making  window 
shades.  Ignored  the  element  of  the 
value  of  the  service  in  fixing  the 
reasonable  compensation  of  the  car- 
rier, denied  him  any  remuneration 
for  additional  risk,  and  should  not 
be  enforced) ;  Interstate  Commerce 
Commn.  v.  Baltimore,  etc..  R.  Co.. 
43  Fed.  37  [aff  145  TJ.  S.  263.  12  SCt 
844.  36  L.  ed.  6991. 

9X  Interstate  Commerce  Commn. 
V.  Chicago,  etc.,  R.  Co..  141  Fed.  1003 
[aft  209  U.  108,  28  SCt  493,  S2 
ti.  ed.  7051;  State  v,  Illinois  Cent.  R. 
Co.,  246  111.  188.  92  NB  814;  South- 
ern R.  Co.  V.  State  R.  CotQmn.,  42 
Ind.  A.  90.  83  NE  721. 

[a]  Constmotlon  of  taslff  llalBff 
ni>t«*  by  toiuuv*  Taluatloti.-— Under  a 
tariff  fixing  freight  rates  on  ore  at 
a  valuation  of  not  less  than  one  hun- 
dred dollars  per  ton,  determined 
from  the  gross  assay  value  of  the 
entire  contents  according  to  the 
market  price  of  the  metal  product  at 
destination,  after  deducting  the 
charges  for  assay,  smelting,  and 
handling  at  the  smelter,  and  then  fix- 
ing the  actual  rate  at  certain  figures 
based  on  the .  value  per  ton,  ore  on 
which  the  assay  value  per  ton,  eat- 
elusive  of  moisture,  was  fifty-seven 
dollars  and  eighty-eight  cents,  as 
against  sixty-three  dollars  and 
nfnety-slx  cents  per  ton  tor  dry  ore, 
was  properly  valued  for  the  pur- 
pose of  determining  the  freight  rate 
at  its  valuation  per  ton  including 
the  moisture  content,  moisture  being 
Included  in  the  words  "entire  con- 
tents." Montgomery  Shoshone  Mines 
Co.  v.  Las  Vegas,  etc.,  R.  Co.,  3S  Kev, 
62.  132  P  1167. 

93.  Interstate  Commerce  Commn. 
v.  Chicago  Great  Western  R.  Co., 
141  Fed.  1008  faff  209  U.  S.  108,  2S 
SCH  493.  62  L.  ed.  706]. 

94.  State  v.  Minneapolis,  etc.,  R. 
Co.,  80  Minn.  191,  83  NW  60.  89 
AmSR  614  [afC  186  U.  S.  257,  22  SCt 
900,  46  U  ed.  11611  (holding  that 
commercial  considerations  may  Jus- 
tify a  disregard  of  the  rule  of  strict 
equaltlar  as  between  bulk  or  weight 
as  well  as  of  dlstsinee  of  oarfiage). 


Digitized  by  LjOOg  LC 


422    [IOC.  J.] 


CABBIEB8 


[§§  650-656 


mined  aeeordingly."  NeverthetosSf  while  there  may 
be  a  good  reason  for  a  lower  rate  on  bulky  fredgfht 
of  a  low  class  than  that  charged  for  carrying  arti- 
cles of  a  different  sort,  yet  the  mere  grade  of  the 
commodity  cannot  be  regarded  as  fumishii^  a  su£B- 
oieot  ground  for  compelling  the  carrier  to  transport 
it  for  less  than  cost  or  without  substantial  reward.^ 

[$  651]  L  Traffic  Heavier  in  One  Direction  Than 
in  Another.  The  mere  fact  that  a  rate  established 
by  a  carrier  is  higher  one  way  between  the  same 
points  than  it  is  the  other  does  not  of  itself  show 
that  the  higher  rate  is  unreasonable,  and  this  is  par- 
ticularly true  where  th^e  is  a  preponderance  of  ears 
movii^  in  one  direction.^ 

[$  652]  m.  Local  or  Throngh  Freight.  In  deter- 
mining the  reasonableness  of  a  freight  rate,  the 
question  whether  the  freight  is  IoceJ  or  through 
freight  is  to  be  considered.*^  The  cost  of  moving 
local  freight  is  obTiously  greater  than  that  of 
moving  through  freight."  The  enhanced  cost  of 
transportation  of  local  freight  justifies  rates  above 
the  average  of  those  for  the  entire  business  of  the 
carrier.^  A  through  freight  rate  is  not  necessarily 
reasonable  because  it  does  not  exceed  the  aggregate 
of  two  reasonable  local  rates.*  But  a  through  rate 
which  exceeds  the  total  of  local  rates  over  the  same 
line  and  distance  is  an  unreasonable  rate.'  The 
testimony  of  experts  as  to  the  relative  cost  of  doing 
local  and  through  business  is  not  to  be  disregarded 
simply  because  it  cannot  demonstrate  by  figures  the 
exact  amount  of  percentage  of  the  extra  cost,  as  it 
is  almost,  if  not  quite,  impossible  to  determine  the 
difference  with  mathematical  certainty.* 

653]  n.  Effect  of  Bates  Ghai^ed  on  Growth  of 
Oity.  In  determining  whether  the  rates  charged  to 
and  from  a  city  are  unjust  and  unreasonable  in 
themselves,  the  effect  of  the  rates  charged  on  the 
growth  and  prosperity  of  the  city  may  be  consid- 


ered." Bnt  eompariscm  cannot  be  made  alone  with 
another  eity  where  competition  has  produced  un- 
nsnally  low  rates,  but  should  be  made  with  other 
cities  where  the  circumstances  and  conditions  are 
similar." 

654]  o.  Ohaiving  Hwe  iot  Short  Than  tm 
Long  HaoL^  In  the  absence  of  some  showing  to  the 
contrary,  the  charging  of  a  higher  rate  of  freight 
for  a  short  haul  than  for  a  long  haul  will  be  con- 
sidered unreasonable."  And  where  a  statute  fixes  a 
maximum  rate  for  a  designated  distance,  a  rate  in 
excess  of  that  so  designated  for  a  shorter  haul  has 
been  held  unreasonable  as  a  matter  of  law.*  A  stat- 
ute requiring  a  carrier  to  carry  freights  over  longer 
lines  for  the  same  rates  as  required  by  any  railroad 
company  for  hauling  the  same  freight  between  the 
same  points  by  a  shorter  line,  no  matter  how  great 
the  disparity  in  the  length  of  such  hauls  may  be,  is 
unconstitutional,  where  such  statute  is  an  absolute 
finality,  without  the  right  of  judicial  investigation 
by  due  process  of  law.^" 

[$  655]  p.  Seasonal  Oonditixnu.  In  determining 
the  reasonableness  of  a  freight  charge,  the  season 
of  the  year  during  which  the  rates  are  in  force  may 
be  considered.^*  Thus  a  carrier  may  properly  charge 
lower  rates  on  coal  in  the  summer  months  in  order 
to  keep  its  coal  cars  and  coal  crew  employed  during 
that  season  of  the  year,  provided  such  rates  are 
offered  in  good  faith  to  all  persons  on  equal  terms." 

656]  q.  Effect  of  Operation  in  Connection 
vlth  Other  Lines.  The  fact  that  a  line  of  railroad 
is  operated  in  connection  with  other  lines  owned  by 
the  same  company,  but  under  separate  charters, 
whereby  the  earnings  of  such  line  are  iniireased  and 
its  operating  expenses  reduced,  does  not  prevent  its 
being  considered  as  a  separate  and  independent  line 
for  the  purpose  of  determining  the  reasonableness  of 
rates  thereon,  fixed  by  the  state,  full  consideration 


96.  VlcksburK,  etc..  R.  Co.  v. 
State  R.  Commn.,  137  La.  747,  69  S 
161. 

Se.  Northern  Pac.  R.  Co.  v.  North 
Dakota.  226  U.  S.  685.  SB  SCt  429.  69 
L.  ed.  735,  AnnCajil916A  1  and  note 
[rev  26  N.  T>.  438,  145  NW  135]. 

87.  Louisville,  etc.,  R.  Co.  v.  In- 
terstate Commerce  Coniinn.t_196  Fed. 
641  [rev  227  U.  S.  88,  33  SCt  18G.  67 
L.  ed.  431]. 

98.  Mlnneapotla,  etc.,  R.  Co.  v. 
Minnesota,  186  U.  S.  267.  22  SCt  900, 
46  L.  ed.  1151  raff  80  Minn.  191.  83 
NW  60.  89  AmSR  6141;  Texas,  etc.. 
R.  Co.  V.  Interstate  Commerce 
Commn..  162  U.  S.  197,  16  SCt  666.  40 
L,  ed.  940;  State  v.  Illinois  Cent.  R. 
Co..  246  111.  188.  92  NB  814. 

99.  Chicago,  etc..  R.  Co.  v.  Tomp- 
kins. 176  U.  S.  167.  178.  20  SCt  386, 
44  L.  ed.  417  (where  the  court  aaid: 
"Take  a  slnirle  line  of  100  miles, 
with  ten  stations.  One  train  starts 
from  one  terminus  with  through 
freight  and  goes  to  the  other  wltn- 
out  stop.  A  second  train  starts  with 
freight  for  each  Intermediate  sta- 
tion. The  mileage  Is  the  same.  The 
amount  of  freight  hauled  per  mile 
may  be  the  same,  but  the  time  taken 
by  the  one  Is  greater  than  that  taken 
by  the  other.  Additional  fuel  le 
consumed  at  each  station  where 
there  is  a  stop.  The  wear  and  tear 
of  the  locomotive  and  cars  from  the 
Increased  stops  and  In  shifting  cars 
from  main  to  side  tracks  la  greater; 
there  are  the  wages  of  the  employes 
at  the  Intermediate  stations,  the  cost 
of  Insurance,  and  these  elements  are 
so  varying  and  uncertain  that  it 
would  neem  quite  out  of  reach  to 
make  any  accurate  comparison  of 
the  relative  cost.  And  If  this  Is 
true  when  there  are  two  separate 
trains,  It  is  more  so  when  the  seme 


train  carries  both  local  and  through 
freight.  It  Is  Impossible  to  distrib- 
ute between  the  two  the  relative 
cost  of  carriage.  Yet  that  there  Is 
a  difference  Is  manifest,  and  upon 
such  difference  the  opinions  of  ex- 
perts familiar  with  railroad  business 
is  competent  testimony,  and  cannot 
be  disregarded").  _ 

1.  Northern  Pac.  R.  Co.  v,  Keyes, 
91  Fed.  47. 

a.  Minneapolis,  eta,  R  Co.  v. 
Minnesota.  186  U.  S.  267,  262,  22  SCt 
900.  46  L.  ed.  1151. 

"A  through  tariff  Is  almost  always 
flxed  at  a  less  sum  than  the  aggre- 
gate of  local  tariffs  between  nearby 
stations  upon  the  same  roads. ' 
Minneapolis,  etc..  R.  Co.  v.  Minne- 
sota, 186  U.  S.  267,  262.  22  SCt  900, 
46  L.  ed.  IIBI. 

"It  la  a  matter  of  common  knowl- 
edge that  through  rates  are  gener- 
ally less  than  the  sum  of  intermedi- 
ate local  rates:  and  when  all  the  par- 
ticipating carriers  do  not  join  in  es- 
tablishing the  through  rates,  it  Is  a 
common  practice  for  one  or  more  of 
them  to  name  proportional  rates  up 
to  some  point  of  connection  with 
another  carrier  which  completes  or 
continues  the  transportation."  Hock- 
ing Valley  R.  Co.  v.  Lackawanna 
Cial.  etc..  Co..  224  Fed.  MO,  931,  140 
CCA  408. 

3.  Turner  Creamery  Co.  Chi- 
cago, etc.,  R.  Co.,  36  8.  D.  210.  164 
NW  819. 

4.  Chicago,  etc..  R.  Co.  v.  Tomp- 
kins. 176  U.  S.  167,  20  SCt  SS6,  44 
L.  ed.  417. 

5.  Interstate  Commerce  Commn. 
V.  Southern  R.  Co..  117  Fed.  741,  [off 
122  Fed.  800.  60  CCA  640]. 

6.  Interstate  Commerce  Commn. 
V.  Southern  R.  Co..  117  Fed.  741  [aff 
122  Fed.  800,  60  CCA  640]. 


7.  As  ooasttttttiBr  OlseidalBatlM 

see  Infra  ||  784-790. 

8.  Turner  Creamery  Co.  v.  Chi- 
cago, etc.,  R.  Co.,  Se  S.  D.  210,  164 

NW  819. 

8.  Campbell  v.  Marietta,  etc.,  R. 
Co..  23  Oh.  St.  168. 

10.  State  V.  Sioux  City,  etc.,  R 
Co..  46  Nebr.  682,  66  NW  766,  81 
LRA  47. 

11.  Interstate  Commerce  Comma. 
V.  Louisville,  etc.,  R.  Co..  7*  Fed. 
409;  State  v.  Illinois  Cent.  R  Co., 
246  111.  188.  92  NG  814. 

19.  Interstate  Commerce  Commn. 
v.  Louisville,  etc.,  R.  Co.,  78  Fed.  409, 
425  (where  the  court  said:  "It  la 
customary  in  manufacturing  and 
other  Industrial  establishments  to 
lower  the  price  of  goods  In  order  to 
keep  business  going  during  the  sum- 
mer, or  dull  season  of  the  year.  And 
so,  too.  It  Is  a  matter  of  common 
knowledge  that  coal  In  any  market 
may  be  bought  during. the  summer 
or  heated  season  of  the  year  at  rates 
lower  than  it  can  be  obtained  during 
the  winter,  when  the  consumption  la 
large,  and  the  demand  for  this  com- 
modity active.  It  Is  well  known,  as 
the  proof  fn  this  case  abundantly 
shows,  that  it  Is  very  difficult  for 
mining  and  manuAwturlng  establish- 
ments to  And  market  during  the 
summer  months  for  the  product  or 
output  of  such  establishments.  This 
Is  due  to  the  fact  that  there  la  com- 
paratively  little   demand   for  their 

Eroducts  during  those  months.  It 
as  come  to  be  well  known,  there- 
fore, as  the  'surplus  output'  or 
product,  and  the  question  of  a 
market  for  such  surplus  output  dur- 
ing the  dull  season  of  the  year  is 
everywhere  recognised  as  a  dlfflcult 
one,  and  concessions  are  made  In 
prices  and  rates  In  order  that  this 


For  later  oases,  dsveiopmeats  and  ohsages  In  the  law  see  cumulative  Annotations,  same  title,  page  i 
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of  the  joint  operation  being  given  when  the  Toftd  is 
credited  for  the  increased  business  and  reduced 
expenses.*' 

\%  657]  r.  Effect  of  OonwUdattoii  of  Several 
Boadji.  When,  by  legislation  and  consolidation,  a 
railroad  which  was  originally  all  in  one  state  be- 
comes consolidated  with  other  roads  in  other  states, 
and  the  state  originally  incorporatii^  it  enacts  laws 
to  rqgnlate  the  rates  of  the  eonsolidated  road  within 
its  borders,  the  proper  test  as  to  the  reasonableness 
of  these  rates  is  as  to  their  effect  on  the  consoli- 
dated line  as  a  whole.'* 

[%  658]  8.  Oonriddiation  of  Interstate  Business 
in  Determining  Beasonablenoss  of  Intea^state  Bates. 
The  reasonableness  or  unreasonableness  of  rates  pre- 
scribed by  a  state  for  the  transportation  of  persons 
and  property  wholly  within  its  limits  must  be  deter- 
mined without  reference  to  the  interstate  business 
done  by  the  carrier,  or  to  the  profits  derived  from 
it.'^  Interstate  traffic  cannot  be  made  to  bear  the 
losses  of  intra-state  business,  nor  vice  versa.'"  The 
argument  that  a  railroad  tine  is  an  entirety;  that 
its  income  goes  into,  and  its  expenses  are  provided 
for  out  of,  a  common  fund;  and  that  its  capitaliza- 
tion is  on  its  entire  line  within  and  without  the 
state,  can  have  no  application  where  the  state  is 
without  authority  over  rates  on  the  entire  line,  an^ 


ean  deal  only  with  local  rates,  and  make  such  r^pila- 
tions  as  are  necessary  to  give  just  compensation  on 
local  business.'^ 

Idmitation  of  rule.  The  supreme  court  of  Vir- 
ginia has  ingrafted  an  important  limitation  on  the 
foregoing  principle  and  holds  that  it  has  no  appli- 
cation, where  the  road  is  built,  maintained,  and 
operated  essentially  for  interstate  purposes,  and 
where  the  intra-state  business  is  incidental  merely 
and  confessedly  too  inconsiderable  to  render  feasible 
the  fixing  of  a  reasonable  maximum  rate  with  sole 
reference  to  it.'* 

659]  t.  Unreasonableness  of  One  Oharge  as 
Affecting  Another  Charge  Not  Unreasonable  in 
Itself.  If  a  terminal  charge  is  just  and  reasonable, 
it  cannot  be  condemned  or  the  carrier  required  to 
change  it  on  the  ground  that,  taken  in  connection 
with  prior  charges  of  transportation  over  the  lines 
of  the  carrier  or  of  connecting  carriers,  the  total 
charge  to  the  shipper  is  unreasonable;  that  which 
must  be  coireeted  and  condemned  is  not  the  just 
and  reasonable  terminal  ehaige,  but  those  prior 
chaises  which  must  of  themselves  be  unreasonable 
in  Older  to  make  the  aggregate  of  the  charge  from 
the  point  of  shipment  to  tha.t  of  delivery  unreason- 
able and  unjust." 


surplus  output  may  be  handled.  .  .  . 
And  If  those  who  own  and  operate 
mining  establishments  may  properly 
attempt  to  keep  the  same  goln^  dur- 
ing the  summer  season.  It  would  be 
singular  If  the  railroad  company  may 
not  also  have  the  right  of  keeping 
such  appliances  and  cars  as  It  de- 
votes to  the  coal  trafllc  from  becom- 
ing idle,  and  also  avoid  throwing  the 
crews  of  men  who  operate  such  cars 
out  of  employment,  by  joining  with 
the  coal  miners  in  a  reduction  of 
rates  In  order  to  find  a  market  for 
the  surplus  output"). 

13.  Lo  u  1  s  vi  I  le,  etc. ,  R.  Co.  v. 
Brown.  123  Fed.  946. 

14.  St.  Louis,  etc..  R.  Co.  v.  Gill, 
156  U.  S.  649,  665.  16  SCt  484.  39  L. 
ed.  567  (where  the  court  said:  "In 
this  state  of  facts  we  agree  with  the 
view  of  the  Supreme  Court  of  Arkan- 
sas, as  disclosed  in  the  opinion  con- 
tained tn  the  record,  and  which  were 
to  the  effect  that  the  correct  test 
was  as  to  the  effect  of  the  act  on  the 
defendant's  entire  line,  and  not  upon 
that  part  which  was  formerly  a  part 
of  one  of  the  consolidating  roads; 
that  the  company  cannot  claim  the 
right  to  earn  a  net  proflt  from  every 
mile,  section,  or  other  part  into 
which  the  road  might  be  divided,  nor 
attack  as  unjust  a  regulation  which 
fixed  a  rate  at  which  some  such  part 
would  be  unremunerative;  that  It 
would  be  practically  impossible  to 
ascertain  in  what  proportion  the  sev- 
eral parts  should  share  with  others 
In  the  expenses  and  receipts  In  which 
they  participated;  and,  nnally,  that 
to  the  extent  that  the  question  of 
Injustice  is  to  be  determined  by  the 
effects  of  the  act  upon  the  earnines 
of  the  company,  the  earnings  of  the 
entire  line  must  be  estimated  as 
against  all  Its  legitimate  expenses 
under  the  operation  of  the  act  within 
the  limits  of  the  State  of  Arkansas"). 

15.  Simpson  v.  Shepard,  230  U.  S. 
352.  33  set  729.  67  I.,  ed.  1511,  48 
LRAXS  1151,  AnnCasI916A  18; 
Smyth  V.  Ames,  1G9  U.  S.  466.  18  SCt 
418,  42  L..  ed.  819  (leading  case); 
Louisville,  etc..  R.  Co.  v.  Alaoama  R. 
Commn..  196  Fed.  800;  St.  Louis,  etc., 
R-  Co.  V.  Hadley.  168  Fed.  317  [mod 
230  U.  S.  474,  33  SCt  975,  67  L.  ed. 
1571];  In  re  Arkansas  R.  Rates.  163 
Fed.  141;  Seaboard  Air  Line  R.  Co. 
V.  Alabama  R.  Commn.,  156  Fed.  792; 
Northern  Pac.  R.  Co.  v.  Keyes,  91 
Fed.  47;  Morgan's  Louisiana,  etc,  R, 
etc..  Co.  T.  State  R.  Commn.,  127  La. 
638,  B3  S  8S0:  Railroad  Comr.  v.  Wa- 


bash R.  Co.,  126  Ulch.  113,  S5  NW 
466  (holding  that,  under  Act  No.  90, 
Pub.  Acts  [1891],  providing  for  fix- 
ing the  rates  for  transportation  of 
passengers  on  railroads,  it  la  com- 
petent for  the  railroad  commissioner, 
In  fixing  such  rates,  to  include  In  the 
computation  the  amount  of  the  Inter- 
state fares  earned  by  that  portion 
of  the  road  lying  within  this  state); 
State  V,  U.  S.  Express  Co.,  81  Minn. 
87.  83  NW  465,  83  AmSR  366,  60 
LRA  667. 

"It  Is  only  rates  for  the  transpor- 
tation of  persons  and  property  be- 
tween points  within  the  State  that 
the  State  can  prescribe;  and  when  It 
undertakes  to  prescribe  rates  not  to 
be  exceeded  by  the  carrier,  It  must 
do  so  with  reference  exclusively  to 
what  Is  Just  and  reasonable,  as  be- 
tween the  carrier  and  the  public,  in 
respect  of  domestic  business." 
Smyth  V.  Ames.  169  U.  S.  4G6,  641, 
18  set  418.  42  I.  ed.  819. 

"Excessive  Income  derived  from 
Interstate  traffic  can  be  reduced  by 
congress  alone,  which  has  exclusive 
Jurisdiction  of  commerce  among  the 
states.  Excessive  income  derived 
from  business  done  In  other  states 
can  only  be  reduced  by  those  states." 
Northern  Pac.  R.  Co.  v.  Keyes,  91 
Fed.  47,  48. 

[a]  nUfienltr  of  segreratloiL^ — It 
is  recognized  that  the  segregation  of 
interstate  business,  for  the  purpose 
of  determining  the  return  to  which 
the  carrier  is  properly  entitled  there- 
from, is  a  matter  of  extreme  dltll- 
culty;  but  it  is  said  that,  if  the  situ- 
ation has  become  such  by  reason  of 
the  interblending  of  the  Interstate 
uid  intra-state  operations  of  Inter- 
slate  carriers  that  adequate  regula- 
tion of  the  interstate  rates  cannot 
be  maintained  without  imposing  re- 
quirements with  respect  to  their  In- 
tra-state rates  which  substantially 
affect  the  former,  it  is  for  congress 
to  determine,  within  the  limits  of  Its 
constitutional  authority  over  Inter- 
state commerce  and  its  Instruments, 
the  measure  of  the  regulation  which 
It  should  supply.  Simpson  v.  Shep- 
ard, 230  U.  3.  352,  432.  33  SCt  729,  57 
L.  ed.  1511,  48  LRANS  1151.  AnnCaa 
1916A  18. 

16.  Smyth  V.  Ames.  169  U.  S.  466. 
18  set  418,  42  L.  ed.  819;  Seaboard 
Air  Line  R.  Co.  v.  Alabama  R. 
Commn.,  155  Fed.  792,  806;  Northern 
Pac.  R.  Co.  V.  Keyes,  91  Fed.  47; 
State  V.  Seaboard  Air  Line  R.  Co.,  48 
Fla.   129,   37   8   314.   SSO;  Morsan's 


Louisiana,  etc..  R.,  etc.,  Co.  v.  State 
R.  Commn.,  127  La.  636.  63  S  890; 
Atchison,  etc.,  R.  Co.  v.  State,  (Okl.) 
148  P  144.  And  see  Missouri,  etc.,  R. 
Co.  V.  Love,  177  Fed.  493  [aft  185 
Fed.  321.  107  CCA  403  (certiorari  den 
220  U.  S.  618.  31  SCt  721.  55  L.  ed. 
612)]  (where  it  was  said  that  if,  by 
the  scope  of  a  carrier's  operations, 
several  sovereignties  are  interested, 
the  special  insistence  of  the  oillcers 
of  one  should  not  be  permitted  to 
cast  an  undue  burden  on  the  others. 
The  factors  common  to  all,  affecting 
the  reasonableness  of  rates,  should  be 
equitably  dealt  with  and  adjusted; 
and  this,  although  the  local  rates  of 
a  single  state  are  alone  In  question). 

"The  Intrastate  traffic  must  bear 
its  fair  and  Just  share  of  the  cost  of 
maintaining  the  service,  and  con- 
tribute its  share  of  revenue  to  enable 
the  Investors  in  the  property  of  the 
railway  companies  to  realize  a  rea- 
sonable dividend  thereon."  Atchison, 
etc.,  R.  CU>.  V.  Statfli,  (Okl.)  148  P  144, 
148. 

"A  State  cannot  justify  unreason- 
ably low  rates  for  domestic  trans- 
portation, considered  alone,  upon  trie 
ground  that  the  carrier  is  earning 
large  profits  on  its  Interstate  busi- 
ness, over  which,  so  far  as  rates  are 
concerned,  the  State  has  no  control. 
.  .  .  Nor  can  the  carrier  justify 
unreasonably  high  rates  on  domestic 
business  upon  the  ground  that  It  will 
be  able  only  In  that  way  to  meet 
losses  on  Its  interstate  business.  So 
far  as  rates  of  transportation  are 
concerned,  domestic  business  should 
not  be  made  to  bear  the  losses  on 
Interstate  business,  nor  the  latter  the 
losses  on  domestic  business."  Smyth 
V.  Ames,  169  U.  S.  466,  641,  18  SCt 
418,  42  L.  ed.  819. 

[a]  Vliat  ia  Intentate  oonmaroa. 
— "Commerce  which  begins  In  one 
state  and  passes  Into  another  Is  not 
less  interstate  commerce  than  that 
which  passes  entirely  across  -states. 
If  the  different  states  could  regulate 
that  portion  of  Interstate  commerce 
which  Is  moved  within  their  respec- 
tive limits,  there  would  be  left  no 
commerce  whatever  subject  to  con- 
gressional control."  Northern  Pac. 
R.  Co.  V.  Keyes,  91  Fed.  47,  Bl.  And 
see  generally  Commerce  [7  Cyc 
4461. 

17.  Smyth  v.  Ames.  169  U.  S.  466. 
18  SCt  418.  42  L.  ed.  819. 

IB.  Washington  Southern  R  Co. 
V.  Com»  112  Va.  61B,  71  SE  B89. 

!>•   Interatata  Ceaeimerce  Cmimn. 
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[$  660]  a.  Acaniwcmce  of  Carrier  in  Rates 
Fixed  "by  Oommission.  Long  acquiescence  by  rail- 
road otrnipanies  iu  rates  &xcd  by  a  railroad  commis- 
sion will  in  general  raise  a  presumption  that  the 
rates  are  reasonable.^  But  the  mere  performance 
of  services  for  a  rate  fixed  by  the  commission  will 
not  of  itself  justify  the  conclusion  that  the  rates  are 
reasonable  where  tlie  legislature  has  prescribed  a 
penalty  for  violation  of  the  rates  fixed. 

[$  661]  V.  Oonflscatory  Bates.  To  require  car- 
riers to  perform  services  for  less  than  cost  amounts 
to  confiscation  and  is  unlawful.^  To  constitute  a 
rate  confiscatory  it  is  not  essential  that  there  should 
be  a  total  deprivation  of  reward  for  the  use  of  the 
carrier's  property  or  a  taking  of  the  corpus  of  the 
property;  if  the  law  renders  it  imposmble  to  obtain 
from  the  use  of  the  property  a  reasonable  and  fair 
return  it  is  confiscatory  m  its  operation  and  effect." 
To  render  rates  unreasonable,  it  is  not  essential 
that  they  should  amount  to  practical  confiscation,^ 
and  rates  are  not  necessarily  reasonable  when  th^ 
allow  any  dividend,  however  small." 

662]  w.  Bates  Not  Ezceodint  or  Le»  Than 
out  of  Pocket  Sxvvxm—H)  Oenenl  Bide.  In  the 
absence  of  extraordinary  conditions  and  circum- 
stances justifying  it,  the  fixing  of  rates  at  a  sum 
less  than,  or  not  exceeding,  out  of  pocket  expense  of 
the  service  is  unreasonable  and  invalid."  The  car- 
rier is  entitled  to  receive  compensation  beyond  the 


mere  cost  for  that  which  it  does;^  and  it  has  been 
held  that,  where  a  carrier  is  operating  at  a  loss 
which  it  can  reduce  by  charging  rates  in  excess  of 
a  requirement  of  a  special  statutory  provision  regu- 
lating rates,  but  within  the  limit  which  the  law 
would  otherwise  permit,  and  can  in  this  manner  ob- 
tain a  proper  return  on  its  capital,  it  will  be  relieved 
from  compliance  with  the  statute,  under  a  constitu- 
tional provision  that  the  legislature  can  alter  an 
existing  charter  only  in  such  a  way  that  no  injustice 
shall  be  done  to  incorporators.^ 

[$  663]  (2)  LimitationB  of  Bule~(a)  Unprofit- 
able Bates  for  Particular  Service.  While  it  is  reeog- 
nized  that  the  state  has  a  broad  field  for  the  exer- 
cise of  its  discretion  in  prescribing  reasonable  rates 
for  common  carriers  within  its  jurisdiction,  and  that 
it  is  not  necessary  that  'there  should  be  uniform 
rates  or  the  same  percentage  of  profit  on  every  sort 
of  business,  it  is  now  settled  that  tkb  state  has  no 
arbitrary  power  over  rates  and  may  not  select  a 
commodity  or  class  of  traffic  and,  instead  of  fixing 
what  may  be  deemed  to  be  reasonable  compensation 
for  its  carriage,  compel  the  carrier  to  traiuport  it 
either  at  less  than  cost  or  for  a  compensation  that 
is  merely  nominal."  The  fact  that  the  entire  intra- 
state business  shows  a  reasonable  return  on  the  car- 
rier's investment  does  not  affect  the  operation  of  the 
riile."  In  some  of  the  earlier  eases  some  courts 
had  reached  conclusions  squarely  in  confiict  with 


V.  Stickney.  215  U.  S.  98,  30  SCt  6S, 
64  L.  ed.  112. 

ao.  Louisville  R.  Co.  v.  Kentucky 
R.  Commn.'.  214  Fed.  466  [aff  285  U. 
S.  601,  36  SCt  146.  59  L.  ed.  379]; 
Matthews  v.  North  Carolina  Bd.  of 
Corp.  Comrs.,  106  Fed.  7;  Northern 
Pac.  R.  Co.  V.  State  B.  Commn.,  67 
Wash.  134,  106  P  611. 

31.  Detroit,  etc.,  R.  Co.  v.  Michi- 
gan R.  Commn.,  171  Mich.  336,  137 
NW  329. 

33.  Bellamy  v.  Missouri,  etc^  R. 
Co..  215  Fed.  18.  131  CCA  326,  L.RA 
1915A  1  and  note;  State  Public  Serv- 
ice Commn.  v.  Baltimore,  etc..  R.  Co., 
122  Md.  393,  90  A  119;  State  Public 
Service  Commn.  v.  Northern  Cent.  R, 
Co.,  122  Md.  365.  90  A  105. 

23.  Darnell  v.  Edwards,  209  Fed. 
99;  Coal,  etc..  R.  Co.  v.  Conley.  67  W. 
Va.  129,  67  STS  613.  See  alao  Infra  i{ 
662-664. 

"Whether  a  statute  is  thus  con- 
fiscatory does  not  depend  upon  the 
amount  It  takes  in  violation  of  the 
constitution,  or  the  extent  to  which 
it  interferes  with  the  right  of  use  of 

{troperty,  guaranteed  by  the  organic 
aw.  It  is  void,  if  It  so  takes  any 
at  all  or  HO  Interferes  to  any  extent 
whatever.  It  is  condemned,  not  by 
the  extent  of  the  pecuniary  Injury 
wrought,  but  by  its  transgression  of 
constitutional  llmlt.i.  In  Us  invasion 
of  a  constitutional  right,  as  sacred 
to  corporations  aa  to  the  humblest 
citizen  of  the  land,  and  justly  so  for 
the  reason,  among  others,  that  the 

Jiroperty  of  corporations  is  In  fact 
he  property  of  citizens,  and  the  law 
cannot,  and  ought  not,  tn  its  ultimate 
results,  to  favor  one  citizen  or  class 
of  citizens  over  another."  Coal,  etc.. 
R.  Co.  V.  Conley,  67  W.  Va.  129,  189, 
67  SE  613. 

34.  Southern  Pac.  Co.  v.  Califor- 
nia Bd.  of  R.  Comrs.,  78  Fed.  236; 
State  Railroad  Commn.  v.  Houston, 
etc.,  R.  Co..  90  Tex.  340,  38  SW  750. 

[a]  The  worda  "anreaaonable,  on- 
jnati  oppTMslve,  and  nnlftwfttl,''  as 
used  In  Oen.  St.  (1909)  8  7228;  U 
(1911)  c  238  f  21,  are  not  synony- 
mous with  "confiscatory."  and  should 
be  given  their  fair  and  reasonable 
import  according  to  the  usages  of 
courts  of  equity.  Union  Pac.  R.  Co. 
v.  State  Public  Utilities  Commn.,  95 
Kan.  604,  148  P  667;  Minneapolis,  etc.. 
R.  Co.  V.  State  R.  Commn.,  136  Wis. 


146,  116  NW  905.  17  L.RANS  821. 

36.  Southern  Pac.  Co.  v.  California 
Bd.  of  R.  Comrs..  78  Fed.  236. 

36.  Atchison,  etc.,  R.  Co.  v.  U.  S., 
203  Fed.  56;  Northern  Pac.  R.  Co.  v. 
Keyes,  91  Fed.  47;  Louisville  R..  etc., 
Co.  v.  State  R.  Commn.,  131  Im..  887, 
69  S  820  (holding  that  a  carrier  can- 
not be  compelled  by  the  establish- 
ment of  rates  by  a  state  commission 
to  transact  its  whole  business  at  a 
loss);  Philadelphia,  etc..  R.  Co.  v. 
Philadelphia  County,  228  Pa.  605.  77 
A  892.  21  AnnCas  ISS  and  note;  Gulf, 
etc.,  H.  Co.  V.  State  R.  Commn.,  102 
Tex.  338,  113  SW  741,  116  SW  795; 
Texas,  etc.,  R.  Co.  v.  Sabine  Tram 
Co.,  (Tex.  Civ.  A.)  121  SW  256. 

[a]  Bnle  appUaO. — (1)  A  statute 
flxing  maximum  rates  to  be  charged 
by  railroads  in  the  state  on  Intra- 
state shipments  was  held  confisca- 
tory and  unconstitutional  where  it 
appeared  that,  prior  to  its  enactment, 
the  intra-state  business  was  either 
done  at  an  actual  loss  or  their  net 
profit  was  only  a  fraction  of  one  per 
centum  on  the  value  of  the  property 
devoted  to  the  bu.slness,  and  that  the 
then  prevatUng  rates  which  were  not 
unreasonably  nigh  were  reduced  by 
the  act.  Louisville,  etc.,  R.  Co.  v. 
Alabama  R.  Commn.,  196  Fed.  800. 
(2)  A  statute  establishing  maximum 
rates  was  held  confiscatory  and  up- 
constitutional  where  it  was  shown 
that  none  of  the  business  thereunder 
could  earn  to  exceed  three  per  centum 
net  Income  while  some  of  the  busi- 
ness must  be  done  at  a  loss.  St. 
Louis,  etc..  R.  Co.  v.  Hadley,  168  Fed. 
817  [mod  230  U.  S.  474.  33  SCt  97fi» 
67  L.  ed.  1571,  rev  on  other  grounds 
230  U.  S.  512,  33  SCt  983.  67  L.  ed. 
1596,  app  dism  230  U.  S.  509,  33  SCt 
9S5.  57  L.  ed.  15951.  (3)  A  statute 
prescribing  local  freight  rates  on 
railroads  which  reduces  such  rates 
twenty-nine  and  one-half  per  centum 
is  Invalid,  where  the  rates  prescribed 
are  such,  as  to  companies  operating 
roads  within  the  state  and  doing  an 
Inter.-itate  business,  that  there  would 
be  no  net  earnings  from  the  trans- 
portation of  freight  if  such  rates 
were  applied  to  all  their  business. 
Ames  -v.  Union  Pac.  R.  Co.,  64  Fed. 
165. 

37.  Southern  R.  Co.  V.  St.  IiOUls 
Hay,  etc.,  Co.,  214  U.  S.  297.  29  SCt 
678.  Si  L.  ed.  1004. 


SB.  Philadelphia,  etc.,  R.  Co.  v. 
Philadelphia  County,  226  Pa.  606,  77 
A  892.  21  AnnCas  188  and  note;  Penn- 

Klvania    R.     Co.    v.  Philadelphia 
unty,  220  Pa.   100.  68  A  676,  15 
LRANS  108, 

39.  Norfolk,  etc.,  R.  Co.  v.  West 
Virginia,  236  U.  S.  606,  35  SCt  437, 
59  L.  ed.  745;  Northern  Pac.  R.  Co. 
V.  North  Dakota,  236  U.  S.  585,  35 
SCt  429.  69  L.  ed.  735  [rev  26  N.  D. 
438,  145  NW  135];  Union  Pac.  R.  Co. 
V.  State  Public  Utilities  Commn..  95 
Kan.  604,  148  P  667.    See  also  Mor- 

fan's  Louisiana,  etc.,  R..  etc.,  Co.  v. 
tate  R.  Commn.,  127  La.  636.  53  S 
890  (where  It  was  held  that  a.  re- 
duced rate  on  a  particular  commod- 
ity was  not  reasonable,  when  estab- 
lished without  regard  to  whether  the 
existing  rate  was  high  or  low  as 
compared  with  rates  on  other  com- 
modities and  without  regard  to 
whether  it  would  pay  the  cost  of  the 
service  rendered  or  yield  a  fair  re- 
turn on  the  capital  Invested;  but 
where  the  rates  are  fixed  on  a  par- 
ticular commodity,  the  auestlon  Is 
whether  they  produce  a  revenue,  in 
the  first  place,  sufficient  to  pay  the 
actual  cost  of  the  service  renaered, 
and.  In  the  next  place,  sufficient  to 
yield  a  fair  return,  in  the  proportion 
that  the  business  of  handling  such 
commodity  bears  to  the  whole  Intra- 
state business,  on  the  capital  em- 
ployed, a  possible  exception  existing 
where  the  carrier  handles  both  the 
raw  and  manufactured  material,  and 
the  loss  on  the  one  haul  may  ba 
made  good  by  the  gain  on  the  other, 
the  whole  constituting  one  and  the 
same  business):  Gulf,  etc.,  R.  Co.  v. 
State  R.  Commn.,  102  Tex.  388,  118 
SW  741,  116  SW  796  (where  It  was 
said  that,  while  a  railroad  company 
might  not  select  an  unimportant  arti- 
cle and  attack  the  rate  prescribed 
for  it  as  unreasonable  because  It 
would  not  pay  for  the  transportation 
of  such  article  alone,  yet  if  It  was 
shown  that  the  revenue  derived  from 
hauling  lumber  at  the  rate  fixed  by 
the  commission  was  not  sufficient  to 
pay  the  coat  of  transportation,  the 
rate  was  unreasonable). 

».  Northern  Pac.  R.  Co.  v.  North 
Dakota,  236  U.  S.  686,  698.  36  SCt 
429.  69  L.  ed.  736  [rev  26  N.  D.  428. 
145  NW  135]  (where  the  court  said: 
"It  does  not  aid  the  argument  to 
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this  rule  and  had  held  in  effect  ih&t  the  rate  on  each 
and  every  commodity  transported  in  interstate  com- 
merce need  not  return  a  profit,  provided  the  entire 
intra-state  business  shoved  a  reasonable  return  on 
the  carrier's  investment.*^  But  these  decisions  were 
based  on,  and  assumed  to  follow,  decisions  of  the 
United  States  supreme  court,  which  have  been  dis- 
tingruished  and  explained.^ 

[$  664]  <b)  Bates  on  Branch  Lines  and  Feeders. 
Where  carriers  construct  branch  lines  within  a  state 
through  new  sections,  to  serve  as  feeders  and  to 
enable  them  to  obtain  shorter  lines  for  interstate 
traffic,  they  are  not  necessarily  entitled  to  chai^ 
on  intra-state  traffic  rates  sufficiently  high  to  enable 


them  to  earn  a  specified  percentage  on  their  invest- 
ment." 

[$  665]  X.  Apportionment  of  .  Value  and  Operat- 
ing Expensea  batmen  Interstate  and  Intra-state 
Tndfic.  While,  as  already  shown,  no  part  of  the 
earnings  or  losses  from  interstate  and  foreign  busi- 
ness can  be  charged  to  or  against  the  income  account 
of  the  carrier,  in  determining  the  reasonableness  of 
rates  for  intra-state  business,"  in  fixing  rates  for 
intra-state  traffic,  or  in  determining  their  reason- 
ableness as  fixed,  it  is  essential  to  apportion  the 
value  of  the  carrier's  plant  and  its  operating  ex- 
penses between  interstate  and  intra-state  traffic," 
and  the  results  of  the  entire  intra-state  business 


urge  that  the  State  may  permit  the 
carrier  to  make  Kood  Its  loss  by 
charges  for  other  transportation.  If 
other  rates  are  exorbitant,  they  may 
he  reduced.  Certainly.  It  could  not 
be  said  that  the  carrier  may  be  re- 
quired to  charge  excessive  rates  to 
some  In  order  that  others  might  be 
served  at  a  rate  unreasonably  low. 
That  would  be  but  arbitrary  ac- 
tion"). 

31.  Atchison,  etc.,  R.  Co.  t.  U.  S., 
203  Fed.  56;  State  v.  Florida  East 
Coast  R.  Co.,  66  Fla.  424.  62  S  691; 
SUte  V.  Northern  Pac.  R.  Co..  19  N. 
D.  45,  120  NW  869,  26  LRANS  lOOl 
and  note. 

"The  proper  test  as  to  whether  the 
rates  thus  fixed  are  reasonable  or 
unreasonable  is  not  whether  the  rate 
fixed  on  the  particular  commodity  Is 
sufficiently  hlcch  to  enable  the  car- 
rier to  earn  a  fair  compensation  after 
allowing  for  the  legitimate  cost  to 
the  carrier  of  transporting  the  same, 
but  whether,  under  such  rates,  it  will 
be  enabled  from  its  total  freight  re- 
ceipts on  all  its  intrastate  traffic  to 
earn  a  sum,  above  operating  ex- 
penses reasonably  necessary  for  such 
traffic,  sufficient  to  yield  a  fair  and 
reasonable  profit  upon  Its  Investment. 
It  Is  within  the  power  of  the  legis- 
lature to  reduce  the  freight  on  a  par- 
ticular article,  provided  the  carriers 
are  enabled  to  earn  a  fair  profit  upon 
their  entire  Intrastate  business." 
Stats  V.  Northern  Pac.  R.  Co..  19  N. 
D.  46.  120  NW  899.  25  LRANS  1001. 

[a]  XsMOna  fov  this  vlsww~ 
"Efven  though  a  particular  duty  of  a 
railroad  company  if  enforced  would 
be  in  itself  unremuneratlve  and  bur* 
densome,  such  a  result  would  be  an 
Incident  to  the  service  voluntarily 
undertaken.  In  consideration  of  the 
franchises  permitted  to  be  used  for 
the  public  good,  and  the  property 
rights  of  the  carrier  would  not 
thereby  be  unlawfully  Invaded.  If  the 
particular  service  is  reasonably 
necessary  for  the  public  convenience, 
and  the  burden  to  the  carrier  has 
some  fair  relation  to  the  heneftts 
accruing  to  the  public,  and  the  bur- 
den of  the  particular  service,  consid- 
ered with  reference  to  the  entire 
business  of  the  carrier,  does  not  In 
reality  amount  to  a  denial  to  the  car- 
rier of  a  reasonable  compensation 
for  the  service  rendered  by  it  as  an 
sntlrety."  State  v.  Louisville,  etc., 
R.  Co.,  62  Fla.  316,  S16.  57  S  176. 

38.  Northern  Pac.  R.  Co.  v.  North 
Dakota.  226  U.  8.  S8B,  600,  26  SCt 
429.  69  L.  ed.  736,  AnnCa8l916A  1 
(which  reviews  the  decisions  as  fol- 
lows: "In  St.  Louis,  etc.,  R.  Co.  v. 
GIlC  166  XT.  8.  649.  IS  SCt  484,  39  Jj. 
cd.  667,  a  statute  fixing  a  maximum 
rate  for  passengers  in  the  State  of 
Arltansas  was  challenged,  but  the 
allegation  and  offer  of  proof  that 
the  rate  would  compel  the  carriage 
of  passengers  at  a  loss  related  only 
to  a  portion,  or  division,  of  the  rail- 
road aiid  not  to  the  result  of  all  the 
traffic  to  which  the  rate  In  question 
applied.  The  holding  that  this  was 
InsufTlcient  was  In  entire  accord  with 
the  above  stated  principle — that  the 
rate-making  power  may  be  exercised 
in  a  practical  way  and  that  the 
legislature  is  not  bound  to  assure  a 
net  profit  from  'every  mile,  section. 


or  other  part  into  which  the  road 
might  be  divided.'  Id.,  p.  666.  A 
passenger  rate  may  apply  generally 
throughout  the  State,  and  the  effect 
of  the  rate  must  be  considered  with 
respect  to  the  whole  business  gov- 
erned by  the  rate.  .  .  .  The  case 
of  Minneapolis,  etc.,  R.  Co.  v.  Minne- 
sota. 186  U.  S.  267,  22  SCt  900,  46 
L.  ed.  1151.  Involved  a  rate  fixed  by 
th  e  Ra  II  road  and  Warehouse  Com- 
mission of  the  State  of  Minnesota 
for  the  Intrastate  transportation  of 
hard  coal  in  carload  lots.  There  was 
no  proof  that  the  carrier  was  com- 

fielled  to  transport  the  coal  at  a 
OSS  or  without  substantial  compen- 
sation. The  principal  testimony,  as 
the  court  observed,  was  Intended  to 
show  that  'If  the  rate  fixed  by  the 
Commission  for  coal  in  carload  lots 
were  applied  to  all  freight,  the  road 
would  not  pay  Its  operating  expenses, 
although  In  making  this  showing  the 
Interest  upon  the  bonded  debt  and 
the  dividends  were  included  as  part 
of  the  operating  expenses.*  It  was 
said  that  it  was  'quite  evident'  that 
this  testimony  had  'but  a  slight.  If 
any.  tendency  to  show  that  even  at 
the  rates  fixed  by  the  Commission 
there  would  not  still  be  a  reasonable 

rroflt  upon  coal  so  carried'  (Id.,  p. 
86);  and  this  conclusion  effectually 
distinguishes  the  case  from  the  one 
at  bar.  .  .  .  The  case  of  Atlantic 
Coast  Line  R.  Co.  v.  North  Carolina 
Corp.  Commn,,  206  U.  S.  1,  27  SCt 
565,  61  L.  ed.  933,  11  AnnCas  398. 
involved  the  validity  of  an  order  of 
the  State  Commission  requiring  the 
railroad  company  so  to  arrange  Its 
schedule  of  transportation  between 
two  points  as  to  make  connections 
with  through  trains.  It  was  held 
that  the  order  merely  compelled  the 
carrier  to  perform  a  duty  which  fell 
within  the  scope  of  the  obligations 
it  had  assumed.  So  far  from  the 
case  being  an  authority  for  the  con- 
clusion that  the  validity  of  a  par- 
ticular rate  cannot  in  any  case  be 
challenged  If  the  return  from  the 
entire  Intrastate  operations  are 
deemed  to  be  adequate,  the  court  in 
the  course  of  Its  opinion  expressly 
conceded  the  contrary.  The  court 
said  (id.,  pp.  26.  26):  "Let  it  be  con- 
ceded that  if  a  scheme  of  maximum 
rates  was  imposed  by  state  author- 
ity, as  a  whole  adequately  remunera- 
tive, and  yet  that  some  of  such  rates 
were  so  unequal  as  to  exceed  the 
flexible  limit  of  Judgment  which  be- 
longs to  the  power  to  fix  rates,  that 
is,  transcended  the  limits  of  Just 
clBssifloatlon  and  amounted  to  the 
creation  of  favored  class  or  classes 
whom  the  carrier  was  compelled  to 
serve  at  a  loss,  to  the  detriment  of 
other  class  or  clasaes  upon  whom  the 
burden  of  such  loss  would  fall,  that 
such  legislation  would  be  so  Inher- 
ently unreasonable  as  to  constitute 
a  violation  of  the  due  process  and 
equal  protection  clauses  of  the  Four- 
teenth Amendment.  Let  It  also  be 
conceded  that  a  like  renugnancy  to 
the  Constitution  of  the  United  States 
would  arise  from  an  order  made  In 
the  exercise  of  the  power  to  fix  a 
rate  when  the  result  of  the  enforce- 
ment of  such  order  would  be  to  com- 

{tel  a  carrier  to  serve  for  a  wholly 
nad«QUate  compensation  a  class  or 


classes  selected  for  legislative  favor 
even  If,  considering  rates  as  a  whole 
a  reasonable  return  from  the  opera- 
tion of  Its  road  might  be  received  by 
the  carrier.  Neither  of  these  conces- 
sions, however,  can  control  the  case 
In  hand,  since  it  does  not  directly  In- 
volve any  question  whatever  of:  the 
power  to  fix  rates  and  the  constitu- 
tional limitations  controlling  the  ex- 
ercise of  that  power,  but  is  con- 
cerned solely  with  an  order  directing 
a  carrier  to  furnish  a  facility  which 
It  Is  a  part  of  Its  general  duty  to 
furnish  for  the  public  conven- 
ience' ">. 

33.  In  re  Arkansas  R.  Rates,  168 
Fed.  720,  783  (where  the  court  said: 
"It  would  hardly  be  proper  for  the 
courts  to  say  that  such  roads  are 
entitled  to  as  great  a  compensation 
on  their  Investments  from  Intrastate 
business  as  the  ordinary  roads  built 
for  the  accommodation  of  the  Intra- 
state as  well  as  the  Interstate  busi- 
ness. As  Is  well  known,  some  of  the 
Pacific  roads  traverse  the  desert  for 
hundreds  of  miles  through  a  strip  of 
territory  where  there  Is  practically 
no  intrastate  business,  either  freight 
or  passenger.  Would  It  be  proper.  In 
such  oases,  to  hold  that  the  road 
should  have  the  right  to  charge  for 
its  Intrastate  traffic  in  that  section 
tariff  rates  high  enough  to  enable  it 
to  earn  a  certain,  flxedT  percentage  on 
its  Investment?  Would  not,  in  such 
a  case,  the  rates  have  to  be  so  high 
as  to  be  confiscatory  of  the  property 
of  the  residents  of  that  state?  Must 
the  public  guarantee  the  railroads  a 
certain  income  on  their  Investment, 
regardless  of  the  condition  of  the 
country  traversed,  or  whether  bad 
judgment  was  exercised  in  the  selec- 
tion of  the  route?  We  do  not  think 
so.  New  lines  or  branches  to  In- 
crease the  business  of  the  main  line, 
or  the  exercise  of  bad  Judgment  In 
the  building  of  a  railroad,  are  mat- 
ters to  be  considered  In  determining 
what  rates  would  be  fair  and  just 
to  the  corporation  as  well  as  the 
public"). 

34.  See  supra  |  668. 

36.  Minnesota  Rate  Cases.  230  U. 
S.  352.  33  SCt  729.  67  L.  ed.  1511.  Ann 
Casl916A  18;  Louisville,  etc..  R.  Co. 
V.  Alabama  R.  Commn.,  196  Fed.  800; 
Missouri,  etc.,  R.  Co.  v.  Love,  177 
Fed.  493  [aff  185  Fed.  321,  107  CCA 
403.  certiorari  den  220  U.  S.  618.  31 
SCt  721.  65  L.  ed.  612];  Missouri  Rate 
Cases,  230  U.  S.  474.  83  SCt  976.  57 
L.  ed.  1571.  230  U.  S.  512,  33  SCt  983, 
67  L.  ed.  1596,  230  U.  S.  509.  33  SCt 
985.  67  L.  ed.  1595  [mod  168  Fed. 
3171;  In  re  Arkansas  R.  Rates.  163 
Fed.  141;  State  v.  Louisville,  etc., 
R.  Co.,  62  Fla.  315,  67  S  176  (holding 
that,  where  the  same  property,  labor, 
and  management  are  used  at  the 
same  time  by  a  common  carrier  in 
interstate  and  intra-state  commerce, 
the  value-of  the  property,  labor,  and 
management  used  should  be  properly 
apportioned.  In  determining  the  rea- 
sonableness of  the  compensation  for 
service  rendered  by  the  carrier  In  the 
intra-state  business,  taken  sepa- 
rately and  as  an  entirety,  or  In  con- 
nection with  the  Interstate  business 
concurrently    done);    State   v.  Sea- 
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mnat  be  taken  into  account.^  In  apportioning  the 
value  of  the  property  employed,  as  between  intra- 
state and  interstate  traffic,  there  shonld  be  assigned 
to  each  that  proportion  of  the  total  value  which  cor- 
responds to  the  extent  of  its  employment  in  that 
class  of  traffic.^'  This  apportionment  may  be  ar- 
rived at  on  the  basis  of  comparative  revenue." 

An  apportionment  of  operating  expenses  must 
take  into  consideration  the  difference  in  revenue  in 
relation  to  the  cost  of  the  two  classes  of  traffic. 
It  is  a  well  recognized  fact  that  the  production  of  a 
given  amount  of  revenue  is  attended  with  greater 
cost  in  intra-state  than  in  interstate  business;^  and 
this  difference  furnishes  a  standard  by  which  to  ap- 
portion the  total  cost  between  traffic  which  is  intra- 
state and  that  which  is  interstate.** 

[$666]  G.  Standard  of  Adequate  Betom.  There 
is  no  absolute  and  definite  standard  by  which  it 
may  be  determined  in  all  oases  what  is  a  fair  and 


reasonably  return  on  the  capital  invested.^  It  is 
always  ,a  question  of  fact  dependent  on  the  circum- 
stances of  each  particular  case.^  Bat  the  oonrts 
have  very  generally  adopted  as  a  standard  of  ade- 
quate return  where  the  carrier's  rates  are  reason- 
able at  least  as  high  a  measure  of  profit  as  the  cur- 
rent rate  of  return  on  enterprises  of  a  similar  char- 
acter in  the  loeatities  where  the  carrier's  business 
is  transacted,^  and  a  number  of  decisions  fix  the 
minimum  return  which  will  be  considered  adequate 
as  the  legal  rate  of  interest  in  the  locality  where 
the  carrier  is  transacting  its  business."  In  any 
event  no  complaint  can  be  made  of  a  reduction  of 
rates  where  the  reduced  rates  will  make  a  larger 
profit  on  the  investment  than  realized  by  the  avei;- 
age  investor.*' 

667]  H.  Evidence  and  Presumptions  as  to 
Beasonableness  of  Rates.*^  The  rates  established  in 
accordance  with  law*^  by  legislative  act,  state" 


S  314  [aff  203  U.  S.  S61.  27  SCt  109, 
61  L.  ed.  17B], 

[a]  Bxpenae'Of  aoalatalaliv  afenta. 

— The  intra-state  business  of  the 
company  Is  Justly  chargreable  with 
Its  proper  proportion  of  the  expense 
Incurred  by  the  company  in  main- 
taining; agents  In  various  parts  of 
the  country  to  solicit  business.  In 
re  Arkansas  Rate  CaseB,  187  Fed.  290 

irev  on  other  srounda  230  V.  S.  6S3, 
8  SCt  1030,  SrL.  ed.  1625]. 

[b]  MtaotUaiiMUS  «p«uM^Mis- 
cellaneous  eamlnrs  and  expenses,  not 
directly  attributable  to  either  Intra- 
state or  Interstate  business,  may 
properly  be  apportioned  between  the 
two  on  the  oasis  of  the  earnings 
from  each  source.  In  re  Arkansas 
Rate  Cases.  187  Fed.  290  [rev  on 
other  grounds  230  U.  S.  E63,  33  SCt 
lOao,  67  L.  ed.  1G261. 

36.  Minnesota  Rate  Cases,  230  U. 
S.  352,  33  SCt  729,  57  L,.  ed.  1511, 
AnnCasiaiOA  18. 

37.  Minnesota  Rate  Cases,  230  U. 
S.  352,  461.  33  SCt  729,  57  L.  ed.  1511, 
AnnCasl916A  18  {where  the  court 
said  "When  rates  are  In  contro- 
versy it  would  seem  to  be  necessary 
to  And  a  basis  for  a  division  of  the 
total  value  of  the  property  Independ- 
ently of  revenue,  and  this  must  be 
found  in  the  use  that  Is  made  of  the 
property.  That  is,  there  should  be 
assigned  to  each  business  that  pro- 
portion of  the  total  value  of  the 
property  which  will  correspond  to 
the  extent  of  its  employment  in  that 
business"). 

38.  Shcpard  v.  Northern  Pac.  R. 
Co..  184  Fed.  766  [aft  230  U.  S.  362, 
33  SCt  729,  67  L.  ed.  1511]. 

39.  Missouri  Rate  Cases,  230  U. 
S.  474,  33  SCt  975,  57  L.  ed.  1671. 

40.  Minneapolis,  etc.,  R.  Co.  v. 
Minnesota,  186  U.  S.  257.  32  SCt  900, 
46  ed.  1151;  Chicago,  etc..  R.  Co. 
V.  Tompkins.  176  U.  S.  167.  20  SCt 
336.  44  L.  ed,  417;  Tn  re  Arkansas  R. 
Rates,  163  Fed.  141:  Northern  Pac. 
R.  Co.  V.  Keyen.  91  Fed.  47. 

41.  In  re  Arkansas  R.  Rates.  163 
Fed.  141. 

[a1  This  standard  "maj  M  done 
in.  tills  way,  taking  the  freight  and 
passenger  traffic  separately:  In- 
crease the  intrastate  earnings  by  the 
ascertained  percentage  representing 
the  difference  in  cost,  thereby  ascer- 
taining what  would  have  been  earned 
by  the  same  actual  expenditure  in 
conducting  the  Intrastate  traffic,  had 
it  been  attended  with  the  same  rela- 
tive cost  as  the  interstate  traffic. 
Then  add  the  intrastate  earnings, 
as  so  increased,  to  the  interstate 
earnings,  thereby  ascertaining  what 
would  have  been  earned  by  the 
actual  expenditure  in  conducting 
both  the  intrastate  and  the  interstate 
traffic,  had  the  former  been  attended 
with  the  same  relative  cost  as  the 
latter.  Then  ascertain  what  propor- 
tion of  this  total  represents  the  in- 
trastate  earnings,  as  ao  increased. 


and  what  proportion  represents  the 
interstate  earnings,  and  then  ascer- 
tain the  corresponding  proportions  of 
the  total  cost  of  the  Intrastate  and 
the  interstate  traffic."  In  re  Arkan- 
sas R.  Rates,  163  Fed.  141,  142. 

48.  Coal,  etc.,  R.  Co.  v.  Conley.  67 
W.  Va.  129,  .189,  67  SB  613  (where 
the  court  said:  "What  constitutes  a 
fair  and  reasonable  return  for  the 
use  of  Invested  capital  has  never 
been  definitely  settled  by  the  adop- 
tion of  any  particular  standard  for 
all  purposes  and  to  govern  under  all 
conditions.  It  seems  to  be  dlfflcult, 
if  not  impossible,  to  lay  down  any 
rule  or  principle  that  will  operate 
equitably  and  Justly  under  all  cir- 
cumstances"). 

43.  Coal,  etc..  R.  Co.  v.  Conley,  67 
W.  Va.  129,  190,  67  SE  613  (where  the 
court  said:  "Almost  every  case  must 
be  dealt  with  In  the  light  of  Its  own 
peculiar  facts  and  circumstances.  It 
being  impossible  to  lay  down  any 
rule  for  Invariable  application  to 
all"). 

44.  St.  Louis,  etc.,  R.  Co.  v.  Had- 
ley,  163  Fed.  317  [mod  on  other 
grounds  280  U.  S.  474,  3S  8Ct  676,  57 
L.  ed.  1571,  230  U.  8.  612,  33  SCt 
983,  57  L.  ed.  1696,  230  U.  S.  609,  33 
SCt  986,  67  L.  ed.  1596];  Central  of 
Georgia  R.  Co.  v.  Alabama  R. 
Commn.,  161  Fed.  926  [rev  on  other 
grounds  170  Fed.  225,  95  CCA117J; 
Coal,  etc..  R.  Co.  v.  Conley,  67  W.  Va. 
129,  67  SE  613.  See  also  In  re 
Arkansas  R.  Rates,  168  Fed.  720 
(holding  that  rates  which  wll]  enable 
the  carrier  to  earn  six  per  centum  on 
Its  Investment  if  fairly  entitled  to  It 
by  prevailing  conditions  would  be 
reasonable,  especially  where  a  large 
part  of  the  money  used  In  the  con- 
struction of  its  plant  was  o.btalned 
from  loans  bearing  from  four  per 
cent  to  Ave  per  cent  interest);  Bry- 
mer  v.  Butler  Water  Co.,  179  Pa. 
231,  261.  36  A  249.  36  LRA  260. 

[a]  Sole  a]n^lM^"The  legal  rate 
of  interest  on  a  debt  In  Minnesota, 
in  the  absence  of  contract,  iB  6  per 
cent.,  and  by  contract  it  may  be  10 
per  cent  per  annum.  Rev.  Laws 
Minn.  1906,  f  2733.  Rational  Invest- 
ments in  agricultural,  manufactur- 
ing, mercantile,  and  other  Industrial 
pursuits,  and  even  well-secured 
loans,  yield  returns  in  Minnesota 
corresponding  with  these  lawful 
rates.  Investments  In  railroads  and 
the  returns  thereon  are  at  the  risk 
of  failures  and  partial  failures  of 
crops,  of  the  disasters,  delays,  and 
expenses  of  unusual  storms,  snow, 
and  cold,  of  the  great  financial  dis- 
asters which  occasionally  prevent  or 
delav  the  movement  of  traffic,  and 
of  the  burden  of  continuous  opera- 
tion whether  profitable  or  unremu- 
nerative.  It  la  an  axiom  in  eco- 
nomics that  the  greater  the  riek  the 
greater  must  the  return  be  upon  in- 
vented capital,  and  the  conclusion  is 
irresistible  that  a  net  return  of  7  per 


For  later  ooms,  aevelopments  and  Ohonffes  in  the  law  see  cumulative  AnnoUtlons, 


cent  per  annum  upon  the  respective 
values  of  the  properties  of  these  com- 
panies In  Minnesota  devoted  to  trans- 
portation Is  not  more  than  the  fair 
return  to  which  they  are  entitled  un- 
der the  Constitution  ot  the  United 
States."  Shepard  v.  Northern  Pac. 
R.  Co.,  184  Fed.  766,  816  [aff  230  U. 
S.  352,  33  SCt  729.  67  L.  ed.  1511]. 

46.  Alabama  Western  R  Co.  v. 
Alabama  R.  Commn.,  197  Fed.  964 
(eight  per  cent  In  Alabama);  Louis- 
ville, etc.,  R.  Co.  V.  Alabama  R- 
Commn.,  196  Fed.  800;  Central  of 
Georgia  R.  Co.  v.  Alabama  R. 
Commn.,  161  Fed.  925  [rev  on  other 
grounds  170  Fed.  225,  95  CCA  1171; 
Pennsylvania  R.  Co.  v.  Philadelphia 
County,  220  Pa.  100.  114,  68  A  676, 
15  LRANS  108  and  note  (six  per  cent 
In  Pennsylvania.  In  this  cose  It  was 
said:  "Public  service  corporations  In 
Pennsylvania  are  entitled  to  look  for 
a  rate  of  return,  if  their  property 
will  earn  it,  not  less  than  the  legal 
rate  of  interest,  and  a  system  of 
charges  that  yields  no  more  Income 
than  is  fairly  requisite  to  maintain 
the  plant,  pay  fixed  charges  and 
operating  expenses,  provide  a  suit- 
able sinking  fund  for  the  pajrment 
of  debts,  and  pay  a  fair  profit  to  the 
owners  of  the  property  cannot  be 
said  to  be  unreasonable*').  Sea  also 
Brymer  v.  Butler  Water  Co.,  179  Pa. 
281,  36  A  249.  36  LRA  260  (wher« 
the  principle  that  not  less  than  the 
legal  rate  of  interest  was  allowable 
was  applied  In  the  cose  of  a  water 
company). 

46.  Bridge  Operating  Co.  v.  Pub- 
lic Service  Commn.,  I&8  App.  Div. 
129  138  NTS  484. 

47.  See  also  supra  I  637. 

48.  Allen  v.  St.  Louis,  etc,  R.  Co., 
230  U.  S.  563,  S3  SCt  1030.  57  L.  ed. 
162B;  Hooker  v.  Interstate  Commerce 
Commn..  188  Fed.  242  [rev  on  other 
grounds  225  U.  S.  302.  32  SCt  769.  56 
L  ed.  1099]. 

49.  U.  S. — Northern  Pac.  R.  Co.  v. 
North  Dakota.  236  U.  S.  686.  86  SCt 
429.  69  L.  ed.  736,  AnnCaslSieA  1 
and  note:  Ruggles  v.  Illinois.  108  IT. 
S.  526.  2  SCt  832.  2?  L.  ed.  812;  Louis- 
ville, etc.,  R.  Co.  V.  Kentucky  R. 
Commn..  214  Fed.  465  [aff  231!  iJ.  S. 
601.  36  SCt  146,  69  L.  ed.  879];  I^uls- 
ville.  etc.,  R.  Co.  v.  Alabama  R. 
Commn..  208  Fed.  36;  Southern  R. 
Co.  V.  Alabama  R.  Commn.,  196  Fed. 
558;  Shepard  v.  Northern  Pac.  R.  Co.. 
1»4  Fed.  76.'i  [aff  280  U.  S.  362,  38 
.ict  729,  57  L.  ed,  J6111;  Chicago,  etc., 
R.  Co.  V.  Tompkins.  DO  Fed.  363  (rev 
on  other  grounds  176  U.  S.  167.  20 
SCt  336.  44  L.  ed.  417];  Ex  p.  Koeh- 
ler.  23  Fed.  B29. 

Ark. — Missouri  Pac.  R.  Co.  v. 
Smith.  60  Ark.  221.  29  SW  752. 

Pla. — State  v.  Florida  East  Coast 
R.  Co.,  69  Fla.  480,  68  S  729. 

III. — Chicago  Union  Tract.  Co.  v. 
Chicago.  199  III.  579,  65  NE  470. 

Kan. — Union  Pac.  R.  Co.  v.  State 
Public  Utilities  Commn..  96  Kan.  604, 
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national," 

SI 


or  by  the  interstate  commerce 
or  by  the  railroad  commission  of  a 


or 

commission 

Btate,'^  are  presumed  to  be  just  and  reasonable,  and 
the  burden  of  proof  to  show  that  a  rate  so  fixed  is 
unreasonable  is  on  the  carrier  or  shipper,  as  the  case 
may  be,  who  assails  the  rates  as  unreasonable  to 
prove  such  fact,^^  especially  where  the  rate  has  been 
in  force  for  a  long  period,  during  which  time  the 
traffic  has  greatly  increased  in  volume,"  and  it  has 
been  said  that  the  great  difficulty  in  furnishing  data 
to  show  the  unreasonableness  of  rates  established 
will  not  excuse  a  carrier  which  assails  the  rates 
from  so  doing  where  it  has  it  in  its  power  to  present 
accurate  data  which  would  permit  the  court  to  draw 
correct  conclnsionB.'''   This  presumption  arises  in- 


dependently of  any  statute  so  providing,"  but  it  is 
not  conclusive  and  may  be  rebutted  in  proper  pro- 
ceedings bad  for  determining  the  question  of  rea- 
sonableness," as  for  instance  by  showing  that  the 
rate  is  noncompensatory.^  But  to  overcome  the  pre- 
sum^ption  the  evidence  must  be  clear  and  convine- 
ing,-"  every  reasonable  doubt  being  yielded  in  favor 
of  the  rate.*"  Mere  speculative  suggestions  as  to 
what  might  possibly  result  with  no  showing  of  an 
actual  test  is  insufficient  to  overcome  the  presump- 
tion."^ The  fullest  disclosure  of  all  material  facts 
must  be  made.^  In  determining  what  arc  just  and 
reasonable  rates  great  latitude  is  allowed  in  the 
admission  of  evidence.*^  Voluntaiy  maintenance  of 
rates  by  the  carrier  for  a  considerable  period  of 


liS  P  667,  96  Kan.  296,  ISO  P  636. 

Hich. — Michigan  R.  Commn.  v.  De- 
troit, etc..  R.  Co.,  178  Mich.  230,  144 
NW  696;  Detroit,  etc..  B.  Co.  v.  Mich- 
lean  R.  Commn.,  171  Mich.  SSS.  137 
NW  329. 

N.  D. — State  v.  Northern  Pac.  R. 
Co.,  26  N.  D.  438,  14B  NW  135  [rev 
on  other  rrounds  236  U.  S.  68&,  35 
set  429,  59  L.  ed.  736,  AnnCaslSieA 
1];  State  v.  Northern  Pac.  R.  Co.,  19 
N.  D.  45.  120  NW  869. 

Pa. — Pennsylvania  R.  Co.  v.  Phila- 
delphia County,  220  Pa.  100.  68  A 
$76.  15  LRANS  108  and  note. 

[a]  Strenirth  of  prMnunptlon. — 
The  presumption  In  favor  of  rates 
fixed  by  an  act  of  legislature  la  no 
stronger  than  the  ordinary  presump- 
tion in  favor  of  the  constitutionality 
of  legislative  acts  and  Is  greatly 
weakened  by  the  fact  that  the  stat- 
ute was  passed  without  investigation 
in  obedience  to  public  clamor.  Penn- 
sylvania R.  Co.  V.  Philadelphia 
County.  220  Pa.  100,  88  A  676,  IB 
LRANS  108. 

50.  Chicago,  etc.,  R.  Co.  v.  Well- 
roan.  143  U.>  339,  12  set  400.  36 
ed.  176. 

51.  Southern  R.  Co.  v.  Reld,  222 
U.  S.  424,  32  set  140,  56  U  ed.  257; 
Baltimore,  etc.,  R.  Co.  v.  V.  3.,  215 
U.  S.  481.  30  set  164,  54  L.  ed.  292; 
Texas,  etc.,  R.  Co.  v.  Abilene  Cotton 
Oil  Co..  204  U.  S.  426,  27  SCt  350.  51 
L.  ed.  653,  9  AnnCas  1075;  Interstate 
Commerce  Commn.  v.  NaHhvlIle,  etc., 
R.  Co.,  120  Fed.  934,  57  CCA  224  [app 
dism  195  U.  S.  688,  25  SCt  789,  4  Jj. 
ed.  356];  Wabash  R.  Co.  v.  Priddy, 
179  Ind.  483,  101  NE  724;  Foster  V. 
Ka.nsas  City  Southern  R.  Co.,  121  La. 
1053.  46  S  1014. 

53.  U.  S. — Seaboard  Air  Line  R. 
Co.  V.  Florida,  203  U.  S.  261.  27  SCt 
109.  51  L.  ed.  175  (holding  that  it 
will  be  presumed  that  a  state  rail- 
road commission  acts  in  fixing  an 
tntra-state  railroad  rate  with  full 
knowledge  of  the  situation);  Minne- 
apolis, etc.,  R.  Co.  V.  Minnesota,  186 
V.  S.  257,  22  SCt  900,  46  L.  ed.  1151; 
Thompson  v.  Louisiana  R.  Commn., 
198  Fed.  691;  Texas,  etc.,  R.  Co.  v. 
Louisiana  R.  Commn..  192  Fed.  280, 
112  CCA  538  taft  232  U.  S.  338.  34 
SCt  438.  68  L.  ed.  6301;  In  re  Arkan- 
sas Rate  Cases,  187  Fed.  290  [rev  on 
other  grounds  230  U.  S.  653.  33  SCt 
1030.  57  L.  ed.  16251-  Chicago,  etc., 
R.  Co.  V.  Tompkins,  90  Fed.  363  [rev 
on  other  grounds  176  U.  S.  167,  20 
SCt  336.  41  L.  ed.  4171. 

Fla. — State  V.  Florida  East  Coast 
R.  Co.,  69  Fla.  491,  68  S  761;  State  v. 
Florida  East  Coast  R.  Co.,  64  Fla. 
112.  69  S  385. 

111.— State  V.  Illinois  Cent.  R.  Co.. 
246  III.  188,  92  NE  814. 

Ind, — Southern  R.  Co.  v.  State  R. 
Commn.,  42  Ind.  A.  90,  83  NE  721. 

Iowa. — Burlington,  etc.,  R.  Co.  v. 
Dey,  82  Iowa  312.  48  NW  98,  81  Am 
SR  477,  12  LRA  436. 

Kan. — Tucker  v.  Missouri  Pac.  R. 
Co.,  82  Kan.  222,  108  P  89. 

La. — Morgan's  Louisiana,  etc.,  R., 
etc.,  Co..  V.  State  R.  Commn.,  127  La. 
C3«,  63  S  890. 

Mich. — Detroit,  etc..  R.  Co.  v.  Mich- 
Inn  R.  Commn.,  171  Mich.  336,  187 
IfW  329 

HinnA-Steeneraon  v.  Great  North- 


em  R.  Co.,  69  Minn.  363,  72  NW  713. 

Okl. — In  re  Intrastate  Express 
Rates.  40  Okl.  237,  138  P  383  (under 
constitutional  provision) ;  Atchison, 
etc.,  R.  Co.  v.  State,  23  Okl.  210,  100 
F  11,  21  LRANS  908. 

Tex. — Gulf,  etc.,  R.  Co.  v.  State  R. 
Commn..  102  Tex,  338.  113  SW  741, 
116  SW  795;  Galveston  Chamber  of 
Commerce  v.  State  R.  Commn.,  <Clv. 
A.)_137  SW  737. 

Wash. — Sultan  R.,  etc.,  Co.  v.  Great 
Northern  R.  Co.,  68  Wash.  604,  109  P 
320,  1020;  Northern  Pac.  R.  Co.  v. 
State  R.  Commn.,  6?  Wash.  134,  106 
P  611. 

[  a  ]  Unltation  of  rnle. — "The 
statutory  presumption  that  a  rate 
fixed  by  the  Commission  is  reason- 
able and  just,  exists  only  when  the 
Commission  acts  within  Its  author- 
ity and  in  due  course  of  law.  If  the 
Commission  makes  a  rate,  rule  or 
regulation  without  statutory  author- 
ity, or  without  giving  the  carrier 
affected  by  it  a  reasonable  opportu- 
nity to  be  heard,  or  without  obtain- 
ing or  considering  any  substantial 
and  pertinent  evidence,  where  Inves- 
tigation, inquiry  and  evidence  are 
necessary  as  a  basis  for  the  action 
taken,  the  proceeding  Is  not  had  in 
due  course  of  law  and  there  Is  no 
statutory  presumption  that  the  ac- 
tion taken  is  reasonable  and  just." 
State  v.  Florida  B^ast  Coast  R.  Co., 
64  Fla.  112,  137,  59  S  385.  See  also 
Pennsylvania  R.  Co.  v.  Philadelphia 
County,  220  Pa.  100,  68  A  676,  16 
LRANS  108  and  note  (set  out  supra 
note  49  [a]). 

53.  See  cases  cited  supra  notes 
48-52. 

[a]  AppUoatlon  of  role, — Where 
the  question  is  as  to  the  profitable- 
ness of  the  tntra-state  business  as  a 
whole  under  a  general  scheme  of 
rates,  the  carrier  must  satisfactorily 
prove  the  fair  value  of  the  property 
employed  in  Its  intra-state  business 
and  show  that  it  has  been  denied  a 
fair  return  on  that  value.  Northern 
Pac.  R.  Co.  V.  North  Dakota,  236  U. 
S.  585,  35  SCt  429,  59  L.  ed.  735.  Ann 
Casl9l6A  1  and  note. 

54.  Louisville,  etc.,  R.  Co.  v.  U. 
S.,  238  U.  S.  1.  35  SCt  696.  59  L.  ed. 
1177. 

SB.  Minnesota  Rate  Cases,  230  U. 
S.  352,  33  SCt  729,  57  L.  ed.  1511, 
AnnCasl91CA  18. 

5&  Minneapolis,  etc..  R.  Co.  v. 
Minnesota.  186  U.  S.  257.  22  SCt  900, 
46  L.  ed.  1151;  Dow  v.  Beldelman, 
125  U.  S.  680,  8  SCt  1028,  31  L.  ed. 
841:  Texas,  etc..  R.  Co.  v.  Louisiana 
R.  Commn.,  192  Fed.  280.  112  CCA 
538  [aff  232  V.  S.  338,  34  SCt  438.  58 
L.  ed.  6301;  State  v.  Illinois  Cent.  R. 
Co.,  246  in.  188,  92  NE  814;  Steener- 
son  v.  Great  Northern  R.  Co.,  69 
Minn.  353.  72  NW  713. 

67.  Northern  Pac.  R.  Co.  v.  North 
Dakota.  236  U.  S.  585,  35  SCt  429,  59 
L.  ed.  735,  AnnCasl916A  1;  Shepard 
V.  Northern  Pac.  R.  Co..  184  Fed.  765 
[aft  230  U.  S.  352,  33  SCt  729.  57  L. 
ed.  1611];  In  re  Intrastate  Express 
Rates.  40  Okl.  237,  138  P  882:  Atchi- 
son, etc..  R.  Co.  V.  State,  28  Okl.  210, 
100  P  11,  21  LRANS  908. 

58.  Northern  Pac.  R.  Co.  v.  North 
Dakota,  236  U.  S.  585,  36  SCt  429,  69 
L.  ed.  736.  AnnCasl91«A  1. 


[a]  TlM  fact  tliat  a  charge  for 
iouff  •xeeeda  the  actual  oort  of  Icing 
alone  does  not  justify  the  inference 
of  unreasonableness  where  the  serv- 
ice Is  not  strictly  a  part  of  the  trans- 
portation, but  is  outside  of  and  sup- 
plementary thereto;  the  carrier  is 
not  limited  in  Its  charge  to  the  mere 
cost  of  such  services,  but  Is  entitled 
to  make  a  reasonable  profit  thereon. 
Geraty  v.  Atlantic  Coast  Line  R.  Co., 
211  Fed.  227. 

69.  Missouri  Rate  Cases,  230  U. 
S.  474,  33  SCt  975,  57  L.  ed.  1671; 
Chicago,  etc.,  R.  Co.  v.  Smith.  210 
Fed.  632;  In  re  Arkansas  Rate' Cases, 
187  Fed.  290  [rev  on  other  grounds 
230  U.  S.  663,  33  SCt  1030,  67  L.  ed. 
1625];  State  v.  Louisville,  etc.,  R. 
Co..  62  Fla.  315,  57  S  175;  Detroit, 
etc.,  R,  Co.  v.  State  R.  Commn..  171 
Mich.  335,  137  NW  329;  Gulf,  etc.,  R. 
Co.  V.  State  R.  Commn..  102  Tex.  338, 
113  SW  741,  116  SW  795.  See  also 
supra  S  637. 

"Plaintiff  is  required  to  do  more 
than  offer  a  mere  preponderance  of 
evidence.  The  judiciary  is  not  per- 
mitted to  Interfere  with  the  rates 
established  by  legislative  authority 
unless  it  Is  made  to  appear  clearly 
and  beyond  reasonable  doubt  that 
they  are  unreasonable  and  that  their 
enforcement  would  be  equivalent  to 
the  taking  of  property  for  public  use 
without  Just  compensation.  If  the 
evidence  offered  leaves  the  court  In 
doubt,  If  ft  Is  not  clear,  satisfac- 
tory, and  convincing,  a  rate  fixed  by 
state  authority  should  not  be  en- 
joined." Louisville,  etc.,  R.  Co.  v.  ■ 
Alabama  R.  Commn.,  208  Fed.  35,  42, 

60.  State  v.  Louisville,  etc.,  R.  Co., 
62  Fla.  315,  57  S  175. 

61.  State  v.  Seaboard  Air  Line  R. 
Co.,  48  Fla.  150,  152,  37  S  658  [aff  203 
U.  S.  261.  27  SCt  109.  61  L.  ed.  175]. 

ea.  Louisville,  etc,  R.  Co.  v.  Ken- 
tucky R.  Commn.,  214  Fed.  466  [att 
236  U.  S.  601,  35  SCt  146.  59  L.  ed. 
3791:  AtlanUc,  etc..  R.  Co.  v.  U.  8., 
76  Fed.  186  (holding  that  a  presump- 
tion that  a  rate  fixed  by  congress  Is 
reasonable  cannot  be  overcome  ex- 
cept by  some  showing  as  to  expenses 
and  rates  during  an  adequate  pe- 
riod); Tucker  V.  Missouri  Pac.  R.  Co., 
82  Kan.  232,  108  P  89;  Atchison,  etc.. 
R.  Co.  v.  State,  (Okl.)  148  P  144 
(holding  that  an  order  of  the  corpo- 
ration commission  prescribing  rates 
will  not  be  disturbed  as  unreasonable 
and  confiscatory  where  the  evidence 
falls  to  show  the  cost  of  service  or 
the  capital  Invested,  and  that  the 
rates  will  not  yield  a  proper  revenue 
proportionate  to  the  Investment). 

[a]  niutratlon. — Where  a  carrier 
attempts  to  establish  the  invalidity 
of  a  statute  establishing  maximum 
rates,  it  must  make  full  and  com- 
plete disclosure  of  all  revenue  de- 
rived from  the  business  and  the  dis- 
bursement of  the  same  for  all  pur- 
poses, including  salaries  paid  to  all 
Its  officers,  agents,  and  employees,  so 
that  It  may  be  determined  whether 
such  expenditures  are  necessary  as 
well  as  reasonable.  State  v.  Wells, 
85  Nebr.  42,  122  NW  697;  State  v. 
Adams  Express  Co.,  86  Nebr.  26,  122 
NW  691.  42  LRANS  396. 
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time  is  eridence  that  suoh  rates  an  reasonable.** 
General  evidence  as  to  assessed  valnations  without 
showing  the  method  of  the  appraisement  are  in- 
sufficient either  as  to  the  value  of  property  or  the 
apportionment  of  expenaes  between  interstate  and 
intra-state  business.  Evidence  that  the  rates  are 
not  a  fair  return  <hi  the  amount  of  the  bonded  debt, 
capital  stock,  and  current  debts  is  insufficient  to 
overcome  the  presumption  of  reasonableness  of  the 
rates  adopted,  unless  it  is  also  shown  that  the  value 
of  the  road  equals  such  outstanding  liabilities." 
Bat  the  presumption  of  reasonableness  is  rebutted 
where  it  appears  that  the  state  has  segregated  a 
commoditj  or  a  class  of  traffic  and  has  attempted 
to  compel  the  carrier  to  transport  it  at  a  loss  or 
without  substantial  compensation,  even  though  the 
entire  traffic  to  which  the  rate  is  applied  is  taken 
into  account.*'  The  presumption  as  to  reasonable- 
ness may  also  be  overcome  by  admissions  in  plead- 
ings which  clearly  show  the  invalidity  of  the  order, 
or  which  admit  that  it  is  unreasonable  and  arbi- 
trarily made  without  evidence  or  due  considera- 
tion. The  presumption  in  favor  of  the  finding  of 
a  master,  based  on  evidence,  and  the  results  of 
actual  operation  under  the  rates  in  question  is  su- 
perior to  the  original  presumption  in  favor  of  the 
reasonableness  of  the  rates.*"  No  presumption  of 
law  arises  that  a  freight  rate  is  reasonable  merely 
because  snch  rate  has  been  filed  with  the  interstate 
commerce  commission^"  or  posted  in  compliance  with 
a  state  statute;'^  and  the  mere  filing  of  a  schedule 

R.  Commn.,  156  Wla.  47,  146  NW  216, 
974. 

64.  Louisville,  etc.,  R.  Co.  v.  Ken- 
tucky R.  Commn.,  214  Fed.  465  [aft 
235  U.  S.  601,  35  SCt  146,  69  L.  ed. 
379]. 

[a]  Kola  ftppliafl.— Evidence  that  a 
carrier  had  voluntarily  established 
comparatively  low  special  rates  on 
distillery  supplies  and  had  main- 
tained them  for  many  years  after 
the  cessation  of  the  reason  assigned 
for  orlsinally  Introducing  them, 
namely,  the  encouragement  of  the 
distillery  business  alone  the  carrier's 
line,  and  had  then  withdrawn  them, 
not  on  the  ground  that  they  were  in- 
adequate, but  because  they  gave  rise 
to  discrimination,  and  in  so  doing 
had  Introduced  much  higher  rates.  Is 
sufllclent  to  support  an  order  of  the 
state  railway  commission  reestablish- 
ing such  special  rates  as  the  maxi- 
mum intra-state  freight  rates  on 
such  articles.  Louisville,  etc.,  R.  Co. 
v.  Finn,  286  U.  S.  601,  36  SCt  146.  69 
L.  ed.  379. 

66.  Missouri  Rate  Cases,  230  tJ. 
S.  474.  33  SCt  976,  57  I*,  ed.  157L 

ee.    state  V.  Southern  Pac.  Co.,  23 
Or.  424,  31  P  960. 

67.  Northern  Pac.  R.  Co.  v.  North 
Dakota,  236  U.  S.  686,  35  SCt  429. 
59  L.  ed.  736,  AnnCasl916A  1  and 
note  [rev  26  N.  D.  438.  145  NW  185J. 

6B.  State  V.  Florida  East  Coast  R. 
Co..  64  Fla.  112,  59  S  386.  See  also 
supra  notes  48-67. 

69.  Shepard  v.  Northern  Pac  R. 
Co..  184  Fed.  765  [afl  230  U.  S.  362. 
33  SCt  729,  57  L.  ed.  1511]. 

70.  Illinois  Cent.  R.  Co.  v.  Inter- 
state Commerce  Commn,,  206  U.  S. 
441.  27  SCt  700.  61  L.  ed.  1128;  Rather 
V.  N.i«hville.  etc.,  R.  Co.,  131  Tenn. 
289.  174  SW  1113.  Compare  Erie  R. 
Co.  V.  Wanaque  Lumber  Co.,  75  N. 
J.  L.  878,  69  A  168  (holding  that, 
where  the  charges  of  a  railroad  for 
demurrage  are  based  on  tariffs  filed 
with  the  Interstate  commerce  com- 
mission as  provided  by  the  Inter- 
state Commerce  Act,  such  charges  as 
to  oars  engaged  in  Interstate  com- 
merce are  presumed  conclusively 
reasonable  In  a  state  court  in  the 
absence  of  any  action  of  the  com- 
mission thereon). 


of  rates  raises  no  inference  that  the  oommissicm 
approves  them.'" 

668]  I.  Joint  Eates  and  Division  of  Bates." 
Connecting  carriers  may  unite  in  establishing  a  joint 
through  rate  for  the  transportation  of  freight  over 
their  respective  lines;"  and  the  fact  that  such  con- 
necting carriers  might  be  regarded  as  competing 
roads  does  not  affect  this  right. But  where  con- 
necting carriers  agree  on  a  joint  through  rate,  the 
rate  so  agreed  on  can  become  legally  operative  onlv 
by  being  established  as  prescribed  by  the  statute. 
Where  connecting  carriers  make  a  joint  rate  on  in- 
terstate shijpments,  each  carrier  is  brought  within 
the  scope  of  the  Interstate  Commerce  Act  and  ren- 
dered responsible  for  the  rate  so  made  without  re* 
gard  to  the  proportion  thereof  received  for  its  own 
service.'' 

Compelling  establishment  of  joint  tiirougb  nteB. 

Prior  to  the  amendment  of  the  Interstate  Commerce 
Act  by  the  Mann-Elkins  Act,"  it  was  well  settled 
that  no  power  resided  in  either  court  or  commis- 
sion to  compel  connecting  carriers  to  unite  in  a 
joint  tariff  for  interstate  traffic;"  the  whole  matter 
was  left  to  the  voluntary  action  of  the  carriers."" 
Where  no  applicable  through  rate  has  been  estab- 
lished, shipments,  although  moving  on  through  bills 
of  lading,  take  the  lawful  rates  lawfully  established 
on  each  line  unless  displaced  by  lawful  special  agree- 
ment." Under  the  Interstate  Commerce  Act,  as 
amended  by  the  Mann-EIkins  Act,  the  interstate 
commerce  commission  may  establi^  joint  elassifica- 

79.  Southern  Pac  Co.  v.  Inter- 
state Commerce  Commn.,  200  U.  S. 
536.  26  SCt  330,  60  L.  ed.  685;  U.  S. 
V.  Union  Pac.  Co..  188  Fed.  102  [rev 
on  other  grounds  226  U.  S.  61,  S3  8Ct 
53,  57  L.  ed.  124J;  Chicago,  etc.,  R. 
Co.  V.  Osborne.  62  Fed.  912,  3  CCA 
847;  Little  Bock,  etc.,  R.  Co.  v.  St. 
Louis,  etc.,  R.  Co..  41  Fed.  669  [app 
dism  149  U.  S.  779  mem.  13  SCt  1049 
mem,  37  L.  ed.  963  mem]:  Kentucky, 
etc..  Bridge  Co.  v.  Louisville,  etc,  R. 
Co..  37  Fed.  667,  620,  2  LRA  289 
[app  dism  149  U.  S.  777  mem,  13 
set  1048  mem,  37  L.  ed.  964  mem] 
(holding  that  j  7  of  the  act,  making 
it  unlawful  for  any  common  carrier, 
subject  to  the  provisions  of  the  act, 
"to  enter  Into  any  combination,  con- 
tract, or  agreement,  express  or  im- 
plied, to  prevent,  by  change  of  time- 
schedule,  carriage  in  different  cars, 
or  by  other  means  or  devices,  the 
carriage  of  freights  from  being  con- 
tinuous from  the  place  of  shipment 
to  the  place  of  destination,"  does 
not  prevent  a  railroad  company  from 
entering  into  contracts  with  other 
companies  for  the  establishment  of 
through  routes  and  through  rates  for 
the  continuous  carriage  or  interstate 
traffic). 

80.  Southern  Pac.  Co.  v.  Inter- 
state Commerce  Commn.,  200  U.  S. 
536,  553,  26  SCt  330,  50  L.  ed.  686: 
Chicago,  etc.,  R.  Co.  v.  Osborne,  62 
Fed.  912,  3  CCA  347. 

"It  iB  conceded  that  the  different 
railroads  forming  a  continuous  line 
of  road  are  free  to  adopt  or  refuse 
to  adopt  joint  through  tariff  rates. 
The  Commerce  Act  recognises  such 
right  and  provides  for  the  filing, 
with  the  commission,  of  the  through 
tariff  rates,  as  agreed  upon  t>etween 
the  companies.  The  whole  question 
of  joint  through  tariff  rates,  under 
the  provisions  of  the  act.  Is  one  of 
agreement  between  the  companies, 
and  they  may,  or  may  not.  enter  into 
It.  as  they  may  think  their  Interests 
demand."  Southern  Pac.  Co.  v.  In- 
terstate  Commerce   Commn.,  supra. 

81.  Kansas  City  Southern  R.  Co. 
V.  C.  H.  Albers  Commn.  Co..  223  U.  S. 
673,  698,  32  SCt  316,  66  L.  cd.  BBS 
(where  It  was  said:  "Each  partici- 
pating carrier  impliedly  asserts  that 


71.  Service  Lumber  Co.  v.  Sump- 
ter  Valley  R.  Co.,  67  Or.  63,  136  P 
639  (holding  that  posting  a  rate  was 
not  evidence  of  Its  reasonableness). 

72.  Cramer  v.  Chicago,  etc.,  R.  Co., 
168  Iowa  103,  183  NW  387. 

78.  nunff  and  pnblloatlon  of  Joint 
rates  see  Infra  I  671. 

74.  Southern  Pac.  Co.  v.  Inter- 
state Commerce  Commn.,  200  U.  S. 
536,  26  SCt  330.  60  L.  ed.  586;  Chi- 
cago B.  Co.  v.  U.  S.,  167  Fed.  830 
[aff  209  U.  8.  90,  28  SCt  439,  52  L. 
ed.  6981. 

[a1  Opentlon  and  effeot  of  joint 
tans, — 'Ta  Joint  tariff  does  not  bind 
road  to  road  in  the  sense  that  the 
two  are  used  or  operated  by  either 
corporation.  There  Is  neither  unity 
of  ownership  nor  unity  of  operation, 
but  only  a  singleness  of  charge,  and 
a  continuity  of  transportation  over 
connecting  roads."  Chicago,  etc.,  R. 
Co.  V.  Osborne,  SS  Fed.  9l2(  916,  S 
CCA  347. 

75.  Southern  Pac.  Co.  v.  Inter- 
state Commerce  Commn.,  200  U.  S. 
636.  653,  26  SCt  330.  60  L.  ed.  686 
(where  the  court  said:  "It  Is  equally 
plain  that  an  initial  carrier  may 
agree  upon  joint  through  rates  with 
one  or  several  connecting  carriers, 
who  between  each  other  might  be 
regarded  as  competing  roads"). 

TC.  Kansas  City  Southern  R.  Co. 
V.  C.  H.  Albers  Commn.  Co..  223  U. 
S.  573.  ?2  SCt  316.  66  L.  ed.  666.  And 
see  infra  1  672  ct  seq. 

[a]  Mawnr  throiiglt  rate  less  than 
sum,  of  local  mtm. — "It  is  compe- 
tent for  carriers,  if  conditions  Justify 
It.  to  make  their  proportions  of  a 
through  rate  less  than  the  local 
charges  upon  their  own  lines,  but  In 
doing  so  they  should  observe  legal 
methods,  and  If  no  action  to  that 
end  Is  taken  thpy  in  effect  adhere 
to  the  rates  established,  published, 
and  filed  by  them  as  applying  not 
only  to  local  but  to  through  trafllc-" 
Chicago,  etc.,  R.  Co.  v.  U.  S.,  157 
Fed.  830.  833.  85  CCA  194  [aff  209 
U.  S.  90.  28  SCt  439.  52  L.  ed.  698]. 

77.  Interstate  Commerce  Commn. 
V.  tioulsvllle,  etc..  R.  Co..  118  Fed. 
61 3 

m  Act  June  18.  1910  (36  U.  8. 
St.  at  L.  639  c  309  fl  12). 
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tions  and  joint  rates  as  the  maximum  to  be  chained, 
and  prescribe  the  division  of  snefa  rates  whenever 
the  carriers  themselves  shall  have  refused  or 
neglected  to  establish  voluntarily  sueh  joint  rates." 
Under  the  act  as  amended,  the  commission  may 
regulate  the  allowanee  which  trunk  lines  may  make 
to  tap  lines." 

Intra-state  shipments.  A  state  statute  authoris- 
ing the  railroad  commission  to  order  railroads  to 
establish  throt^h  routes  and  empowering  the  com- 
mission to  establish  joint  rates,  and  to  order  that 
carload  freight  shall  be  carried  by  a  different  rail- 
road without  being  transferred  from  the  original 
ears,  is  not  in  violation  of  any  federal  or  state  con> 
stitutional  provision,  and  an  order  of  the  commis- 
sioD  establishing  a  joint  rate  for  a  given  service 
and  apportioning  the  rate  between  connecting  car- 
riers, leaving  to  them  the  practicable  way  of  com- 
plying with  the  order  either  by  sendii^  the  loaded 
cars  through  to  their  destination  or  by  transferring 
the  load  from  the  cars  of  one  carrier  to  those  of 
the  other  at  the  connecting  point,  is  not  invalid  as 
bOTond  the  power  of  the  commission  to  make." 

[f  669]  J.  Pooling  Ammgonents.  Independ- 
ently of  any  statutoiy  provision  on  the  subject,  it 
is  very  generally  held  that  pooling  arrangements 
entered  into  between  competit^  railroad  companies 
or  other  common  carriers,  the  purpose  of  which  is 
to  suppress  or  limit  competition  between  the  con- 
tracting companies  in  respect  of  the  traffic  covered 
by  the  agreement  and  to  establish  rates  without 
regard  to  their  reasonableness,  are  against  public 
policy  and  void." 

Under  special  legislaUoiL  The  Interstate  Com- 
meree  Act  makra  it  unlawful  for  a  carrier  engaged 


in  interstate  conmieree  to  enter  into  any  contraet, 
agreement,  or  to  combine  with  any  other  common 
carrier  or  carriers  for  the  pooling  of  freights  of 
different  and  competing  railroads,  or  to  divide  be- 
tween them  the  ^^^ate  or  net  proceeds  of  the 
earnings  of  such  railroads  or  any  portion  thereof, 
and  in  any  case  of  «n  agreement  for  the  pooling  of 
fre^hts  each  day*  of  its  continuance  is  made  a 
separate  offense."  This  statute  prohibits  either  a 
distribution  of  property  offered  for  transportation 
among  different  and  competing  railroads  in  propor- 
tions and  on  percentages  previously  agreed  on,  or 
a  money  pool  whereby  the  aggregate  or  net  proceeds 
of  certain  different  and  competing  railroads  are 
divided  among  them."^  Any  arrangement,  verbal  or 
otherwise,  which  has  for  its  purpose  and  eventuates 
in  the  pooling  of  fre^hta  of  different  and  compet- 
ing railroads  is  within  the  prohibition  of  the  act.^ 
A  reserved  right  of  routing  shipments  is  not  an 
illegal  pooling,  althoi^h  the  carrier  promises  fair 
treatment  to  connecting  lines.^" 

670]  E.  Filing,  Fablication,  and  Posting  of 
Rates— 1.  Interstote  Ratea— a.  Piling  and  Publica- 
tion"'— (1)  In  Qeneral  Under  the  provisions  of 
the  Interstate  Commerce  Act  common  carriers  are  ■ 
required  to  file  with  the  interstate  commerce  com- 
mission their  schedules  of  rates  for  interstate  ship- 
ments of  freight,  and  also  to  publish  the  same." 
Charges  not  filed  and  published  in  accordance  with 
the  requirement  of  the  act  cannot  be  collected 
but  a  carrier  is  not  prohibited  by  the  statute  from 
receiving  freight  for  transportation  to  another  state 
by  the  fact  that  no  through  route  and  joint  rates 
have  been  established  between  the  points  of  ship- 
ment and  deliTery."^   The  statute  also  requires  the 

137  U.  S.  48, 11  set  10.  S4  L.  ed.  614]. 

86.  Int.  Com'.  Act  (24  V.  8.  St.  at 
L.  379  c  104  S  6). 

87.  In  re  Pooling  Freiffhts,  116 
Fed.  688. 

88.  In  re  Pooling  PreightH,  IIB 
Fed.  688. 

B9.  Southern  Pac.  Co.  v.  Inter- 
state Commerce  Commn..  200  U,  S. 
636.  26  set  330,  60  L.  ed.  685  (holding 
that  the  pooling  of  freights  of  com- 
peting railroads,  forbidden  by  the 
statute,  Is  not  accomplished  by  the 
adoption  by  common  carriers,  as  part 
of  an  agreement  for  a  through  rate 
from  California  to  the  Baat  for 
oranges  and  other  citrus  fruits,  of 
a  rule  under  which  the  right  of  rout- 
ing beyond  its  own  terminal  Is  re- 
served to  the  Intlal  carrier  as  the 
condition  of  guaranteeing  the 
through  rates  to  the  shipper,  even 
though  the  Initial  carrier  promises 
fair  treatment  to  the  connecting 
lines  and  carries  out  such  promise, 
where  such  rule  has  served,  as  was 
I nte nulled,  to  break  up  rebating  by 
the  connecting  lines,  and,  in  its  prac- 
tical operation,  the  actual  routing  is 
generally  conceded  to  the  shipper, 
and  his  requests  to  divert  shipments 
en  route  are  usually  allowed). 

90.  Otimlskl  prosscntlons  see  In- 
fra il  1009,  1010. 

91.  Kan. — Oregon  R..  etc.,  Co.  v. 
Thisler,  90  Kan.  5.  133  P  539. 

Mo, — Hunter  v.  St.  Louis,  etc.,  R. 
Co..  167  Mo.  A.  624.  160  SW  733. 

N.  C. — Virginia-Carolina  Peanut 
Co.  V.  Atlantic  Coast  Lino  R.  Co.,  166 
N.  C.  62,  82  SB  1. 

Okl.— St.  Louis,  etc.,  R.  Co.  v. 
State,  26  Okl.  62,  107  P  929,  30  LRA 
NS  137. 

Pa. — Crane  R.  Co.  v.  New  Jersey 
Cent.  R.  Co.,  248  Pa.  333,  93  A  1076. 

Tenn, — Atlantic,  etc.,  R.  Co.  v. 
Home,  106  Tenn.  73.  59  SW  134. 

98.  New  York  Cent.  R.  Co.  v.  Gen- 
eral Electric  Co.,  83  Misc.  529,  146 
NTS  322  [rev  on  other  grounds  167 
ApD.  Dfv.  726,  163  NTS  478]. 

93.    Reld  T.  Southern  R.  Co.,  162 

Digitized  byXjOOQ  LC 


the  rate  which  It  haa  duly  astab- 
lished,  published,  and  flled  for  its 
own  line  shall  be  a  component  part 
of  the  through  rate  to  be  charged"), 

88.  Act  Febr.  4,  1887  (24  U.  S. 
St.  at  L.  379  c  104  S  15). 

8S.  O'Keefe  v.  U.  S.,  240  U.  S.  294. 
S6  set  313.  60  L.  ed.  651. 

[a]  Bui*  appUad. — The  Act  of 
Febr.  4.  1887  (24  U.  S.  St.  at  L.  379 
c  104  i  15),  as  amended  by  the  Act 
of  June  18,  1910  (36  U.  S.  St.  at  L. 
539  c  309  S  12),  empowering  the  in- 
terstate commerce  commission  to 
prevent  unlawful  discrimination,  au- 
thorizes the  commission  to  prescribe 
the  maximum  allowance  out  of  the 
joint  rates  which  trunk  line  rail- 
roads may  make  to  tap  lines  owned 
by  persons  owning  timber  and  mills 
which  they  principally  serve,  al- 
though no  Joint  rate  was  fixed  either 
by  the  commission  or  by  the  car- 
riers, and  they  had  not  been  afforded 
an  opportunity  to  agree  in  respect 
lo  the  division.  O'Keefe  v.  U.  S.. 
240  U.  S.  294,  36  SCt  313,  60  L.  ed. 
651. 

84.  State  v.  State  Public  Service 
Commn.,  76  Wash.  625,  137  P  132. 

[a]  TuBl  ot&wr  for  pnnose  of  r*- 
TUW> — An  order  of  the  public  Service 
commission  directing  railroads  to 
put  in  force  Joint  rates  and  to  agree 
thereon  within  a  specified  time,  or 
the  commission  will  establish  the 
rates  and  fix  the  division,  is  a  final 
order  within  the  Public  Service  Com- 
mission Act  construed  as  authorizing 
the  review  of  final  orders  only.  State 
V.  State  Public  Service  Commn.,  76 
Wash.  625.  137  P  132. 

8B.  U.  S. — Chicago,  etc.,  R.  Co.  v. 
Wabash,  etc.,  R.  Co.,  61  Fed.  993.  9 
rCA  669;  Central  Trust  Co.  v.  Ohio 
Cent.  R.  Co.,  23  Fed.  306. 

Ind. — Cleveland,  etc.,  R.  Co.  v. 
aosser,  126  Ind.  348.  26  NB  159,  22 
AmSR  593.  9  LRA  764. 

Ky. — Sayre  v.  Louisville  Union 
Benev.  Assoc.,  1  Duv.  143,  85  AmD 
613. 

La. — Texas,  etc.,  R.  Co.  v.  Southern 
Pacific  R.  Co..  41  La.  Ann.  970.  6  S 


888,  17  AmSR  446  faff  137  U.  S.  48, 

118  set  10.  34  L.  ed.  614. 

N.  T. — Hooker  v.  Vandewater,  4 
Den.  349,  47  AmD  2B8. 

But  see  Manchester,  etc.,  R.  Co.  v. 
Concord  R.  Co.,  66  N.  H.  100,  20  A 
383,  49  AmSR  682,  9  LRA  68a  (hold- 
ing that  a  contract  between  rival 
and  competing  railroad  companies, 
made  for  the  purpose  of  preventing 
competition,  but  not  for  the  purpose 
of  raising  the  prices  of  transporta- 
tion above  a  reasonable  standard,  is 
not  void  as  against  public  policy). 

"American  Jurisprudence  nas  firm- 
ly settled  the  doctrine  that  all  con- 
tracts which  have  a  palpable  tend- 
ency to  stifle  competition,  either  in 
the  market  value  of  commodities  or 
in  the  carriage  or  transportation  of 
such  commodities,  are  contrary  to 
public  policy,  and  are,  therefore.  In- 
capable of  conferring  upon"  the  par- 
ties thereto  any  rights  which  a  court 
of  Justice  can  recognize  or  enforce." 
Texas,  etc.,  R.  Co.  v.  Southern  Pac, 
R.  Co.,  41  La.  Ann.  970,  980,  6  S  888, 
17  AmSR  445  [aff  137  U.  S.  48,  11 
SCt  10,  34  L.  ed.  614]. 

[a]  BMMon  for  ral: — "A  railroad 
company  is  a  quasi  public  corpora- 
tion, and  owes  certain  duties  to  the 
public,  among  which  are  the  duties 
to  afford  reasonable  facilities  for 
the  transportation  of  persons  and 
property,  and  to  charge  only  reason- 
able rates  for  such  service.  Any 
contract  by  which  it  disables  Itself 
from  performing  these  duties,  or 
which  makes  it  to  its  interest  not 
to  perform  them,  or  removes  all  In- 
centive to  their  performance,  is  con- 
trary to  public  policy  and  void." 
Chicago,  etc.,  R.  Co.  v.  Wabash,  etc.. 
R.  Co.,  61  Fed.  993,  997,  9  CCA  659. 

[b]  Vlut  are  oompvtlnff  oou- 
panlMw— Two  railroad  companies, 
each  of  which  has  a  through  and 
separate  line  of  communication  be- 
tween two  given  points,  are  com- 
peting companies  lor  all  traffic  be- 
tween such  points.  Texas,  etc.,  R. 
Co.  V.  Southern  Pac.  R.  Co..  41  La. 
Ann.  970,  6  S  S88,  17  AmSR  445  [aff 
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filing  and  publieation  of  rates  for  transportation 
from  places  in  the  United  States  to  ports  of  trans- 
shipment and  from  ports  of  entry  to  places  in  the 
United  States  of  property  in  foreign  commerce  car- 
ried under  through  bills  of  lading.**  And  it  has 
been  held  that  a  carrier  which  has  never  published 
or  filed  with  the  interstate  commerce  commission  a 
through  rate  for  a  foreign  poif  is  neither  required 
to  make,  nor  can  it  make,  a  through  rate  to  such 
port.""  The  liability  of  a  carrier  for  an  injury  to 
an  interstate  shipment  is  not  Irmited  where  the 
Bchedole  of  rates,  although  filed  with  the  interstate 
commerce  commission,  was  not  published  at  the 
point  of  shipment.**  The  publication  intended  by 
the  statute  consists  in  promulgating  and  distribut- 
ing the  tariff-  in  printed  form  preparatory  to  putting 
it  into  effect,"  and  the  puipose  of  the  statute  in  re- 
quiring such  publication  of  rates  is  for  the  inac- 
tion, information,  and  advantage  of  the  public.*^ 

What  rates  must  be  published.  The  rates  which 
the  carrier  is  required  to  file  and  to  publish  are  not 
alone  those  under  which  transportation  has  actually 
taken  place,  but  those  whieh  the  carrier  has  estab- 
lished as  its  present  chaises,  as  distinguished  from 
those  which  are  obsolete  and  tentative  or  per- 
haps only  to  take  effect  in  the  future,  that  is 
to  say,  they  are  the  rates  on  whioh  shipments  may 
be  made  if  offered.**  The  statute  also  requires  the 
published  tariff  to  show  everjrthing  in  the  way  of 
terminal  chaises  which  in  any  way  affects  the  cost 
of  the  seryioe  rendered  by  the  earner.^  However, 
the  statute  has  in  view  only  the  transportation  of 
property  and  passengers  by  rail,  and  when  property 
has  been  discharged  from  the  cars  at  the  carrier's 

H.  Armour  Packlns  Co,  v.  TT.  S-. 
163  Fed.  1.  82  CCA  136,  14  LRANS 
400  [afr  20»  U.  S.  66,  28  SCt  428, 
62  "L.  ed.  681]. 

tS.   Hamlen,  etc.,  Co.  v.  IlllnolB 
Cent.  R.  Co.,  212  Fed.  224. 

96.  U.  S.  Horae  Shoe  Co,  v.  Amer- 
ican Sxpreaa  Co.,  260  Pa.  627,  96  A 
706. 

97.  U.  8.— U.  8.  V.  MtUer.  228 
XT.  8.  690,  32  SCt  828,  66  L.  ed.  668. 

Kan. — Oreaon  R.,  etc..  Co.  v.  Thls- 
ler,  90  Kan.\  138  P  S39. 

Mo. — Hunter  v.  8t.  XauIs,  etc.,  R, 
COm  167  Mo.  A.  624,  150  8W  733. 

Tenn. — Atlanta,  etc..  R.  Co.  v. 
Home,  106  Tenn.  73,  69  SW  184. 

Tax. — PecoB  River  R.  Co.  v.  Rey- 
nolds Cattle  Co.,  (Civ.  A.)  136  SW 
162. 

[a]  Diatrilmtloa  anunv  4Ufr«tMit 
vtatlons. — The  statute  contemplates 
that  the  schedules  of-  rates  be  dis- 
tributed amons  the  different  stations 
at  which  the  rates  have  effect: 
merely  flllng  the  schedules  with  the 
commission  la  not  sufficient.  Vlr- 
elnla-Carollna  Peanut  Co.  v.  Atlantic 
Coast  Line  R.  Co.,  166  N.  C.  62,  82 
SE  1. 

98.  Gulf,  etc.,  R.  Co.  v.  Hefler. 
1S8  L\  S.  98,  15  SCt  802.  39  L.  ed. 
910;  Pecos,  etc  R.  Co.  v.  Reynolda 
Cattle  Co.,  (Tex.  Civ.  A.)  13B  SW 
162. 

99.  New  York  Cent.,  etc,  R.  Co.  v. 
U.  S.,  166  Fed.  267,  92  CCA.  331  [rev 
IS3  Fed.  630]. 

I.  U.  S.  V.  Standard  Oil  Co..  148 
Fed.  719;  New  York  Cent.  R.  Co.  v. 
General  Electric  Co..  83  Misc.  529. 
146  NYS  322  [rev  on  other  ffrounds 
167  App.  Div.  726,  153  NYS  478], 

[a1  Semnmre  ohanr*  for  the  de- 
tention of  rarti  in  loading  or  unload- 
ing iB  a  terminal  charge  withtn  the 
meaning  of  the  statute  which  re- 
quires schedules  showing  alt  the 
rates  and  charges  for  tVansportatlon. 
stating  separately  all  terminal 
charges  Lehigh  Valley  R.  Co.  v. 
U.  S..  188  Fed.  l79,  110  CCA  618  taff 
184  Fed.  548]. 

[b]  Snttolent  flUaff  of  denvsrar* 


warehouse  or  station  the  duties  and  obligations  cast 
on  it  by  the  statute  are  fulfilled  and  satisfied.^  In 
consequence  no  duty  rests  on  the  carrier  to  publish 
the  fact  of  free  cartage  in  its  schedule  of  rates,  in 
the  absence  of  apy  general  order  by  the  interstate 
commerce  commission  requiring  such  publication.* 

Requisites  and  sufficiency  of  schedule.  Freight 
rates  required  to  be  established  by  the  statute  are 
not  established  by  tariffs  naming  class  rates  that  do 
not  contain  a  classification  of  freight,  but  merely 
refer  to  a  classification  published  by  other  parties 
and  subject  to  change  by  such  parties.*  The  earner 
may  state  separately  its  rate  for  the  carriage  of 
ordinary  commodities  of  a  particular  class  and  its 
charge  for  icing  cars  when  commodities  of  the  same 
class  are  of  a  character  requiring  to  be  shipped  un- 
der refrigeration,  and  its  collection  of  both  chaises 
when  refrigeration  is  used  is  lawful,  provided  each 
is  reasonable  and  does  not  cover  double  compensa- 
tion for  the  same  service.''  In  order  to  avail  itself 
of  the  principle  that  a  reasonable  terminal  or  other 
special  charge  cannot  be  condemned  because,  taken 
in  connection  with  the  ^rior  charges  for  transporta- 
tion, the  total  charge  is  unreasonable,  the  carrier 
must,  under  the  provisions  of  the  statute,  separately 
state  such  terminal  or  other  special  charge.* 

Constmction  of  schedule.  In  construing  the  sched- 
ule fixed  by  the  carrier  the  intention  of  the  framere 
thereof  must  be  given  effect  when  such  intention 
can'  be  ascertained,  and  in  arriving  at  such  intra- 
tion  the  court  must  give  no  weight  to  the  allied 
intent  of  the  shipper  or  to  any  local  euatom  or 
usages  of  trade  as  to  the  meanii^  of  words  or  ex- 
pressions contained  in  the  elassification  ^eets.^ 


tarur.^ — ^A  demurrage  tariff  Is  suffi- 
ciently published  and  filed  where  a 
carrier  nled  with  the  Interstate  com- 
merce commission  a  book  of  rules 
of  a  car  service  association  of  which 
it  was  a  member,  relating  to  liabil- 
ity or  demurrage,  which  book  was 
received  and  placed  on  file  by  the 
commission  without  any  objection  as 
to  Us  form,  and  where  as  a  matter 
of  fact  It  was  adequate  to  give  no- 
tice. Berwlnd-Whlte  Coal  fiin.  Co. 
V.  Chicago,  etc.,  H.  Co.,  216  U.  8. 
371,  36  set  181,  69  L.  ed.  276  [aCt 
171  III.  A.  302]. 

[c1  Spottlnff  oars  o&  Mapper's 
men<— A  snipper's  reasonable 
charge  against  a  carrier  for  "spot- 
ting^ cars  on  the  shipper's  tracks 
in  its  own  yards  may  be  collected 
without  violating  the  statute.  New 
York  Cent.,  etc^  R.  Co.  v.  General 
Blectrlc  Co.,  167  App.  Div.  726,  163 
NYS  47S  [rev  88  Misc.  629.  146  NYS 
322]. 

a.  Interstate  Commerce  Commn. 
V.  Detroit,  etc.,  R.  Co.,  167  U.  8.  633, 
644,  17  SCt  986,  42  L.  ed.  306  [aft  74 
Fed.  803,  21  CCA  103]  (where  It  was 
said:  "The  snbsequent  history  of 
the  pasaengers  and  property,  whether 
carried  to  their  places  of  abode  and 
of  buainess  by  their  own  vehicles  or 
by  those  furnished  by  the  railway 
company,  would  not  concern  the  In- 
terstate Commerce  Commission"). 
.  3.  Interstate  Commerce  Commn. 
V.  Detroit,  etc.,  R.  Co..  167  U.  S.  633. 
646,  17  SCt  986,  42  L.  ed.  306  [aft 
74  Fed.  803,  21  CCA  103]  (where  it 
was  further  said:  "However,  in  a 
matter  of  this  kind,  much  should  be 
left  to  the  Judgment  of  the  comnifa- 
Blon,  and  should  It  direct,  by  a  gen- 
eral order,  that  railway  companies 
should  thereafter  regard  cartage 
when  furnlnhed  free  as  one  of  the 
terminal  charges,  and  Include  it  as 
such  In  their  schedules,  such  an 
order  might  be  regarded  as  a  reason- 
able exercise  of  the  Commission's 
powers"). 

4.  U.  S.  V.  Standard  Oil  Co.,  170 
Fed.  988  (holding  further  that  a  de- 


Sarture  by  a  shipper  from  such  rates 
oes  not  constitute  an  offense  under 
the  provisions  of  the  statute). 

6.  Knudsen-Ferguson  Fruit  Co.  v. 
Michigan  Cent.  R.  C^o.,  148  Fed.  968, 
79  CCA.  46  [certiorari  den  204  U.  8. 
671,  27  SCt  786,  61  L.  ed.  672]. 

6.  Interstate  Commerce  Commn. 
V.  Stlckney,  215  U.  S.  98,  30  SCt  66. 
64  L.  ed.  112  (where  it  was  said  that 
if  many  matters  are  lumped  In  a 
single  charge  It  is  .impossible  for 
either  dipper  or  commission  to  de- 
termine now  much  of  the  lump 
charge  la  for  the  terminal  or  special 
services). 

[a]  wltat  Is  not  a  ndAolMit  oom- 
pluaea  wltli  reaaJremeat.^ — Carriers 
who  had  long  delivered  live  stock  to 
the  union  stock  yards  In  Chicago 
without  making  any  distinct  terminal 
charge  did  not,  by  giving  notice  to 
the  public  that  after  June  1.  1894,  a 
terminal  charge  of  two  dollars  per 
car  would  be  made  for  delivery  at 
the  stock  yards  in  addition  to  the 
entire  previous  through  rate  to  Chi- 
cago, and  by  flllng  a  memorandum 
to  that  effect  with  their  rate  sheets 
with. the  interstate  commerce  com- 
Rilsslon,  separate  in  their  schedules 
the  entire  terminal  charge  from  the 
through  rate,  as  required  by  I  6  of 
the  act  to  regulate  commerce,  but 
simply  added  this  additional  charge 
to  the  sum  of  the  terminal  charge 
embraced  in  the  prior  through  rate 
Interstate  Commerce  Commn.  v.  Chi- 
cago, etc.,  R.  Co.,  186  II.  S.  320.  22 
SCt  824,  46  L.  ed.  1182  [aff  103  Fed. 
409.  43  CCA  209}. 

7.  Smith  V.  Great  Northern  R. 
Co..  15  N.  I>.  195.  107  NW  56. 

Ta]  Bontlngw— A  tariff  rate  between 
two  points  on  different  railroads, 
filed  and  published  by  one  company 
and  concurred  In  by  the  other,  which 
does  not  designate  any  particular 
route,  must  be  held  as  a  matter  of 
law  to  apply  to  the  natural  and 
direct  route  over  the  lines  of  the 
two  companies  between  the  desig- 
nated points,  and  to  constitute  the 
lawful  rate  over  such  route.  New 


For  latsr  oaaaa,  d«T«lopm«Bts  and  aiu»g«s  in  the  law  see  cumulative  Annotations,  same  title,  pai^^d^^e  hi^^r. 
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£ffect  of  Alius  and  pnUisliiBt  rates.  Where  com- 
mon carriers  have  adopted,  filed,  and  published 
schedules  oi  rates  for  interstate  transportation,  both 
carriers  and  shippers  are  bound  thereby,"  and  it  is 
unlawful  to  charge  and  collect  a  greater  or  a  less 
compensation  than  the  rate 'named  in  the  published 
schedule,*  notwithstanding  any  contrary  requirement 
made  by  state  statute,^**  because,  congress  having 
r^pilated  the  subject,  all  state  regulations  on  the 
same  subject  are  superseded.^^  The  fact  that  the 
carrier's  Une  lies  wholly  within  one  state  does  not  in 
any  manner  affect  the  situation.*^  The  rule  applies 
where  connecting  carriers  engaged  in  interstate 
transportation,  althoi^h  not  a^eeii^  on  any  joint 
tariff,  establish  and  publish  in  the  manner  pre- 
seribed  by  the  statute  separate  rates  ooveriiu;  such 
tnmqwrtation.''  Where  freight  is  shipped  over 
connecting  lines  which  have  agreed  on  a  joint  tariff 
of  rates  in  compliance  with  the  Interstate  Commerce 
Act,  the  delivering  line  must  collect  the  interstate 
commerce  rate,  and  not  that  named  in  the  bill  of 
lading/*  The  i^pper  is  bound  to  'take  notice  of  the 
rate  eheeta  containing  tariff  schedules,"  and  the 
rate  so  filed  can  under  no  circumstances  be  varied 
by  the  parties/'  It  is  the  right  of  a  shipper  to 
have  his  property  transported  at  the  rates  specified 


in  the  schedule,  and  ttie  carrier  receiving  the  prop- 
erty cannot  avoid  this  obligation  by  any  contract 
inserted  in  its  bill  of  lading/^  Where  a  carrier  has 
published  conflicting  rates  effective  contemporane- 
ously in  the  same  tariff,  the  shipper  is  entitled  to  the 
lower  of  these  rates." 

[$  671]  (2)  Of  Joint  Sates.'**  Joint  rates,  as 
well  as  other  rates,  are  required  by  the  Interstate 
Commerce  Act  to  be  filed  and  published.""  But  the 
statute  does  not  require  either  of  two  connecting 
lines  to  publish  its  joint  tariff  at  a  noneompetii^ 
point.^  Prior  to  the  order  of  the  interstate  commerce 
commission  of  May,  1907,  which  requires  connecting 
carriers  to  accept  joint  rates  specifically,  no  form^ 
acceptance,  by  a  connecting  carrier,  of  a  through 
rate,  filed  with  the  interstate  eommeroe  commission 
by  an  initial  carrier,  waa  necessary,  and  the  receipt 
of  the  tariff  and  the  aec^tance  of  frei^t  there- 
under were  sufiScient  to  put  the  joint  rate  into 
effect,**  as  effectively  as  if  the  rate  had  actually  been 
published  and  filed  by  the  participating  carrier.*" 
But  by  the  order  of  the  interstate  commerce  com- 
mission of  May,  1907,  connecting  carriers  are  re- 
quired to  ace^t  joint  rates  specifically;^  but  where 
a  joint  tariff  is  received  imd  stamped  by  a  connect- 
ing carrier  which  thereafter  receives  freight  under 


York  Standard  Oil  Co.  v.  U.  8.,  179 
Fed.  614.  108  CCA  172. 

[b]  "Show  oaBU." — Show  cases  are 
"furniture"  within  the  ordinary 
meaninK  of  the  word  which  governs 
In  the  construction  of  tariff  sched- 
ules published  for  the  infortnatlon 
of  the  public,  and  are  included  in  a 
commodity  rate  on  "furniture  (new) 
all  kinds.''  Chicago,  etc..  R.  Co.  v. 
Felntuch,  191  Fed.  482.  112  CCA  126. 

8.  XJ.  S. — Dayton  Coal,  etc.,  Co.  v. 
Cincinnati,  etc.,  R.  Co.,  239  U.  S. 
446.  36  set  137.  60  L.  ed.  375;  Louis- 
ville, etc..  R.  Co.  V.  Maxwell.  237 
V.  S.  94,  35  set  494.  59  L..  ed.  853; 
Boston,  etc..  R.  Co.  v.  Hooker,  233 
U.  3.  97,  34  set  526,  68  L.  ed.  868. 
LRA1915B  460,  AnnCasl9J6D  693; 
Chicago,  etc.,  R.  Co.  v.  Cramer.  232 
U.  S.  490.  84  set  383.  S6  L.  ed.  697; 
Missouri,  etc.,  R.  Co.  v.  Harrtman. 
227  U.  S.  657.  33  SCt  897,  67  L.  ed. 
690:  Louisville,  etc..  R.  Co.  v.  Mot- 
tley.  219  U.  S.  467.  31  SCt  265.  56 
L.  ed.  297.  34  LRANS  671;  Armour 
Packlnar  Co.  v.  U.  S..  209  U.  S.  56.  28 
SCt  428,  62  L.  ed.  681;  Gulf,  etc.,  R. 
Co.  V.  Hefley,  158  V.  S.  98.  15  SCt 
802,  39  L.  ed.  910;  U.  S.  v.  Pennsyl- 
vania R.  Co..  163  Fed.  625;  U.  S.  V. 
Standard  Oil  Co..  153  Fed.  698. 

D.  e. — Brown  v.  Philadelphia,  etc., 
R.  Co.,  36  App.  221,  32  LRANS  189. 

Ga, — Savannah,  etc.  R.  Co.  v.  Bun- 
dick.  94  Ga.  776.  21  SB  995;  Central 
of  Georgia  R.  Co.  v.  Curtis,  14  Oa. 
A.  716,  82  SB  318. 

Kan. — Christ!  v.  Missouri  Pac.  R. 
Co..  92  Kan.  680,  141  P  587. 

Mo. — Sutton  V.  St.  Louis,  etc.,  R. 
Co..  169  Mo.  A.  685.  140  SW  76; 
Mires  V.  St.  Louis,  etc.,  R.  Co..  134 
Mo.  A.  379,  114  SW  1062;  Gerber  V. 
Wabash  R.  Co.,  63  Mo.  A.  145. 

N.  Y. — Pennsylvania  R.  Co,  v,  Ti- 
tus. 216  N.  T.  17,  109  NE  857. 

N.  D. — Smith  V.  Great  Northern  R. 
Co..  15  N.  D.  195.  107  NW  66. 

Oh. — Cleveland  Store  Fixture  Co. 
V.  Cleveland,  etc..  R.  Co..  13  Oh 
S&CP  fi4fl. 

Okl. — St.  I^uls.  «tc.,  R.  Co.  V.  Tali- 
aferro, 156  P  SS9:  St.  Louis,  etc.,  R. 
Co.  V.  Mounts.  44  Okl.  369,  144  F 
1036. 

Pa. — New  Jersey  Cent,  R.  Co.  v. 
Mauser,  241  Pa.  603.  88  A  791,  49 
LRANS  92:  Philadelphia,  etc.,  R.  Co. 
T.  Baer,  59  Pa.  Super.  307. 

Tex. — ^Wichita  Palls,  etc.,  R.  Co. 
V.  Aaher.  (Civ.  A.)  171  SW  1114; 
Gulf,  etc.,  R.  Co.  V.  Dtmmitt,  17  Tex. 
Civ.  A.  2S6.  42  SW  688. 

Wash. — Davla  v.  Northern  Pac.  R. 
Co..  77  Wash.  181,  137  P  484. 

"Under  the  law,  the  shipper,  as 


well  as  the  carrier.  Is  arbitrarily 
bound  by  the  established  lesal  rate, 
the  carrier,  for  the  purpose  of  pre- 
venting discrimination,  is  required 
to  demand  such  rate,  and  the  ship- 
per Is  required  to  pay  the  same  In 
order  to  obtain  the  goods."  Wichita 
Palls,  etc.,  R.  Co.  v.  Asher,  (Tex. 
Civ.  A.)  171  SW  1114.  1117. 

"All  contracts  entered  into  with  a 
common  carrier  are  presumed  to  be 
Boverned  by  the  classification  sheet 
in  force  at  the  time  of  the  shipment. 
Whether  such  classification  la  just 
or  unjust,  it  is  nevertheless  binding 
both  upon  the  common  carrier  and 
the  shipper  so  long  as  the  same  re- 
mains In  force."  Dlckerson  v.  Louis- 
ville, etc.,  R.  Co.,  187  Fed.  874  [aff 
191  Fed.  705.  112  CCA  2961. 

9.  Gulf,  etc.,  R.  Co.  v.  Hefley,  168 
U.  S.  98,  15  SCt  802.  39  L.  ed.  910; 
and  cases  supra  note  8. 

Offuuie  of  ohargliiff  rate  OUfereixt 
frtna  sohednl*  see  infra  SS  1011,  1012. 

10.  Gulf.  etc..  R.  Co.  v.  Hefloy,  158 
U.  S.  98.  16  SCt  802,  39  L.  ed.  910. 

11.  See  Commerce  [7  Cyc  420]. 

12.  Louisiana  R.,  etc.,  Co,  v. 
Holly.  127  La.  615,  53  S  882. 

13.  Gulf,  etc.,  R.  Co.  v.  Dlmmltt, 
17  Tex.  Civ.  A.  255,  42  SW  583 
(where  it  was  held  that  a  contract 
by  either  or  both  of  the  connecting 
carriers  to  carry  freight  for  either  a 
less  or  a  greater  compensation  than 
the  established  rate  ts  unlawful,  and 
that  their  right  and  duty  to  collect 
the  established  rate  continues). 

[al  IT  no  thTongb  mt*  from  point 
of  origin  to  dastln&tlon  of  a  through 
shtpmeat  Is  provUsO,  the  sum  of  the 
rates  of  each  of  the  connecting  lines 
Is  the  basis  on  which  to  charge. 
Poster  V.  Kansas  City  Southern  R, 
Co.,  121  La.  1053,  46  S  1014.  See  also 
Pecos,  etc..  R.  Co.  v.  Porter,  <Tex. 
CIv.  A.)  166  SW  267  (holding  that, 
where  no  specific  rate  from  point  of 
origin  to  destination  of  a  through 
shipment  Is  provided,  and  no  specific 
manner  of  constructing  the  combina- 
tion rate  for  it  is  prescribed,  the 
lowest  combination  of  rates  applica- 
ble Via  the  route  over  which  the 
shipment  moves  is  the  lawful  rate 
for  that  shipment). 

14.  Gulf,  etc.,  R.  Co,  V.  Hefley, 
158  U,  S.  98,  16  SCt  802,  39  L.  »d. 
910;  Missouri,  etc.,  R.  Co.  v.  Stoner. 
5  Tex,  Civ.  A.  50,  23  SW  1020. 

15.  Missouri,  etc..  R.  Co.  v.  Harrt- 
man, 227  U,  S.  667,  33  SCt  397,  57 
L.  ©d.  690;  Glenlyon  Dye  Worka  v. 
Interstate  Ehtpreaa  Co.,  36  R.  I.  558, 
91  A  6. 

16.  Pennsylvania  R.  Co.  v.  Titua, 


216  N.  T.  17,  109  NE  867;  Cleveland 
Store  Fixture  Co.  v,  Cleveland,  etc.. 
R.  Co..  13  OhS&CP  648;  Aldrlch  v. 
Southern  R.  Co.,  95  S.  C.  427,  79  SB 
316.    See  also  cases  supra  note  8, 

17.  Dlckerson  v,  Loulaville,  etc.. 
R.  Co..  187  Fed.  874  [off  191  Fed. 
705.  112  CCA  296]. 

18.  DreyfuEs  v.  Pennsylvania  R. 
Co.,  90  Misc.  581,  163  NYS  966  (hold- 
ing further  that  the  connecting  car- 
rier la  bound  with  knowledge  that  If 
two  conflicting  rates  are  published, 
the  lesser  is  the  correct  rate). 

19.  XstabUaluiMot  of  Joint  rates 
In  general  see  supra  |  668, 

ao.  Armour  Packing  Co.  v.  U.  S.. 
153  Fed.  1.  82  CCA  lls,  14  LRANS 
400  raff  209  U.  8.  68.  tt  SCt  428,  S2 
L.  ed.  681]. 

ai.  Chicago,  etc..  R.  Co.  v.  Os- 
borne. 62  Fed.  912,  8  CCA  847. 

8S.  Dayton  Coal,  etc.,  Co.  v.  Cin- 
cinnati, etc..  R.  Co..  239  U.  S.  446, 

36  SCt  137,  60  L.  ed.  376;  U.  S.  v. 
New  York  Cent.  R.  Co.,  212  U.  S. 
509,  29  SCt  313,  53  U  ed.  629.  See 
also  Virginia  Coal,  etc.,  Co.  v.  Louis- 
ville, etc.,   R.  Co.,   98  Va.   776.  787, 

37  SE  310  (holding  that,  where  a  re- 
ceiving carrier  files  with  the  com- 
mission an  established  joint  rate, 
failure  of  the  other  connecting  car- 
riers to  give  publicity  to-  the  rate 
does  not  Invalidate  a  contract  for 
the  shipment  of  freight  over  such 
connecting  lines  as  violative  of  the 
Interstate  Commerce  Act;  It  was 
said:  "A  shipper  will  not  be  deprived 
of  the  benefit  of  an  otherwise  valid 
contract  for  the  transportation  of  his 
goods  because  connecting  carriers 
have  failed  to  perform  their  duty 
In  giving  publicity  to  the  rate.  If 
he  can,  no  one  will  be  s^fe  In  making 
contracts  for  the  sale  or  transporta- 
tion of  his  goods  based  upon  the 
published  rate  of  the  initial  carrier"). 
Contra  U.  S.  v.  New  York  Cent.,  etc., 
R.  Co..  163  Fed.  630  [rev  on  other 
grounds  166  Fed.  267,  92  CCA  331] 
(holding  that  each  carrier  which  has 
entered  into  a  common  arrangement 
for  a  through  Interstate  rate  is  bound 
to  comply  with  the  act  requiring  the 
filing  of  the  schedule  of  rates,  and 
that  too.  although  the  carrier  la 
operating  a  line  wholly  within  the 
limits  of  a  state). 

as.  V.  S,  V.  New  York  Cent.,  etc., 
R.  Co.,  212  V.  S.  609.  29  SCt  SIS.  53 
L.  ed.  629. 

24.  Dayton  Coal,  etc.,  Co.  v.  Cin- 
cinnati, etc.,  R.  Co.,  239  U.  S.  446, 
36  SCt  137.  60  L.  ed,  37B  (where  It 
was  said  that  the  purpose  of  the 
order  was  to  avold^e  conf uak>n  and 
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the  schedule  of  the  filed  tariff,  the  requirements  of 
the  rule  are  satisfied,  and  the  rate  thereby  becomes 
a  joint  one,  and  there  can  be  no  departure  there- 
firom."  The  sanction,  by  connecting  carriers,  of 
through  rates  filed  and  published  by  another  carrier 
is  only  esswtial  to  their  application  to  the  haul 
from  common  points." 

[$  672]  b.  Posting  Bates.''  The  Interstate 
Commerce  Act  requires  that  copies  of  rates  for  in- 
terstate transportation,  filed  with  the  interstate  com- 
merce commission,  shall  be  kept  posted  in  public  and 
conspicuous  places  in  every  station  where  freight 
is  received  for  transportation,  and  a  noncompliance 
with  this  requirement  renders  the  carrier  liable  to 
a  penalty.  The  purpose  of  this  requirement  is  to 
afford  special  facilities  to  the  publio  for  ascertain- 
ing the  rates  actually  in  force.  Nevertheless,  it  is 
well  settled  that  posting  is  not  essential  to  the  estab- 
lishment of  rates  under  the  statute.  Where  a  tariff 
of  rates  has  been  filed  and  published  in  accordance 
with  t)ie  provisions  of  the  statute,  it  is  in  force  and 
operative  notwithstandii^  a  noncompliance  by  the 
carrier  with  the  provisions  requiring  copies  thereof 
to  be  posted,"  While  publication  is  a  step  toward 
establishing  rates,  posting  is  a  duty  arisii^  out  of 
the  fact  that  thw  have  been  established."  The  post- 
ing of  copies  of  rates  at  a  railroad  station,  where 
they  are  afterward  down,  is  not  a  eomplianee 
with  the  act,  it  being  no  answer  for  their  absence 
from  public  inspection  that  they  have  been  removed."* 

[$  673]  2.  Intnkstate  SUpmsntB.  Statutes 
more  or  less  similar  to  the  provisions  of  the  Inter- 
state Commerce  Act  just  considered  have  been  en- 
acted in  a  number  of  states."  The  main  purpose  of 


the  statutes  is  to  compel  the  establishment  of  uni- 
form rates  for  all  persons  entitled  to  transport 
goods  over  the  roads  and  to  afford  convenient  facili- 
ties for  ascertaining  what  are  the  established  rates.** 
Where  the  statute  re<^nires  the  filing  of  printed 
schedules,  typewritten  copies  are  insufficient."  In 
some  -jurisdictions  the  statutes  provide  specifically 
for  the  posting  by  carriers  of  schedules  of  their 
rates  in  their  stations. It  is  not  sufficient  for  the 
compauies  to  send  schedules  to  their  agents  with  in- 
structions to  post,  but  they  must  see  that  they  are 
continually  kept  posted  as  required  by  law."  The 
requirement  of  posting  is-  not  complied  with  by 
binding  the  schedules  together  and  leaving  them 
open  to  the  public  on  a  prominent  desk  in  the  wait- 
ing room,  of  the  station."  The  schedule  of  rates 
may  be  printed  on  two  cards,  so  posted  as  to  read 
as  one.*^  It  is  not  necessary  to  show  in  the  sched- 
ules the  rate  per  mile,  nor  the  distances  between 
stations,  in  the  absence  of  any  law  or  rule  of  tiie 
commission  requiring  it."  Nor  is  the  company  re- 
quired to  post  special  rates  which  it  is  authorized  to 
make  for  temporary  use  for  particular  persons  and 
places.** 

[$  674]  Zi.  Power  of  Court  to  Prescribe  Batat. 

Coorts  have  no  power,  on  deciding  that  rates  fixed 
by  statute  or  a  railroad  commission  are  unreasonable 
and  confiscatory,  to  revise  snch  rates  and  to  prescribe 
other  rates.'^  So  far  as  interstate  carries  are  con- 
cerned, an  order  by  a  court  fixing  the  maximum 
rate  and  enjoining  Ute  carrier  from  demanding  more 
than  the  rates  so  established  would  in  effect  deiwive 
the  carrier  of  the  right  to  fix  its  rate  in  the  first 
instance  and  to  change  the  same,  which  power  is 


misunderstanding  which  arose  under 
the  former  practice). 

as.  Dayton  Coal,  etc.,  Co.  v.  Cin- 
cinnati, etc.,  R.  Co..  239  U.  S.  446, 
36  set  137,  60  L.  ed.  375. 

86.  Kansas  City  Southern  R.  Co. 
V.  C.  H.  Albers  Commn.  Co.,  223  U.  S. 
B73,  S95,  32  SCt  316.  66  L.  ed.  666 
[rev  79  Kan.  69,  99  P  818]  (where  the 
court  said:  "The  other  roads  had  no 
Interest  in  the  rate  as  applied  to 
shipments  received  by  the  crarnlshee 
from  the  northern  line  at  Kansas 
City,  as  were  the  shipments  In  ques- 
tion. As  applied  to  them  the  rate 
was  not  Joint,  but  aa  individual  rate 
of  the  garnishee.  The  sanction  of 
the  other  roads  was  essential  only 
to  its  application  to  the  haul  from 
the  common  points,  when  there  was 
such"). 

27.    See  Infra  {  989. 

38.  U.  S.  V.  Miller,  223  U.  S.  699, 
32  set  323,  66  L.  ed.  668:  Kansas 
City  Southern  R.  Co.  v.  C.  H.  Albers 
Commn.  Co.,  223  U.  S,  673.  32  SCt 
316.  66  Li.  ed.  656;  Texas,  etc.,  R.  Co. 
V.  Clsoo  Oil  Mills,  204  U.  S.  449,  27 
SCt  358.  61  L.  ed.  662. 

as.  U.  S.— Berwind-White  Coal 
Min.  Co.  V.  Chicago,  etc.,  R.  Co.,  236 
U.  S.  371.  35  SCt  131,  59  L.  ed.  275 
[aff  171  111.  A.  302];  Illinois  Cent.  B. 
Co.  V.  IIcndtpHon  EI.  Co.,  226  U.  S. 
441,  33  SCt  176.  67  L.  ed.  290;  U.  S. 
V.  Miller.  223  U.  S.  699.  32  SCt  323. 
66  L,  ed.  56S  [rev  187  Fed,  375]; 
Kansas  City  Southern  R.  Co.  v.  C.  H. 
Albera  Commn.  Co.,  223  U.  S.  573. 
82  SCt  316,  66  L.  ed.  S66  [rev  79 
Kan.  59.  99  P  B19];  Texas  R.  Co.  v. 
Cisco,  204  U.  S.  449.  27  SCt  368,  61 
L,  ed.  562;  U.  S.  v.  Howell,  66  Fed. 
21. 

Towa.— Herminghausen  v.  Adams 
Express  Co.,  167  Iowa  230,  149  NW 
234. 

Kan. — Oregon  R.,  eta,  Co.  v.  This- 
ler.  00  Kan.  fi,  133  P  533. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Allen.  1B2  Ky.  14B,  163  BW  198,  162 
Ky.  837.  154  SW  371. 

Mo. — St.  Iioula  Southern  R.  Co.  v. 
Spring  River  Stone  Co.,  169  Ho.  A. 


109,  154  SW  466;  Mires  v.  St.  LoulS, 
etc..  R.  Co.,  134  Mo.  A.  379,  114  SW 
1062.  Contra  Wabash  R.  Co.  v.  Sloop, 
200  Mo.  198,  98  SW  607  [overr  Wy- 
rick  V.  Missouri,  etc,  R.  Co..  74  Mo. 
A.  406]  (a  case  decided  before  the 
question  was  deflnltely  settled  by  the 
supreme  court  of  the  United  States). 

N.  T. — Houseman  v.  Pargo,  124 
NYS  1086, 

N.  C. — Vlrglna-Carolina  Peanut  Co. 
V.  Atlantic  Coast  Line  R.  Co.,  166 
N.  C.  62.  82  SE  1. 

Tex. — Wardlow  v.  Andrews,  (Civ. 
A.)_180  SW  1161. 

Wash. — Davis  v.  Northern  Pac  R. 
Co.,  77  Wash.  261,  137  P  464. 

[a]  Season  fov  rule. — "The  require- 
ment that  schedules  should  be 
'posted  in  two  public  and  conspicu- 
ous places  In  every  depot,'  etc..  was 
not  made  a  condition  precedent  to 
the  establishment  and  putting  In 
force  of  the  tariff  of  rates,  but  was 
a  provision  based  upon  the  existence 
of  an  establlHhcd  rate,  and  plainly 
had  for  its  object  the  affording  of 
special  facilities  to  the  public  for 
ascertaining  the  rates  actually  In 
force.  To  nold  that  the  clause  had 
the  far-reaching  effect  claimed  would 
be  to  say  that  It  was  the  intention 
of  Congress  that  the  negligent  post- 
ing by  an  employ^  of  but  one  Instead 
of  two  copies  of  the  schedule,  or  the 
neglect  to  post  either,  would  operate 
to  cancel  tne  previously  established 
schedule,  a  conclusion  Impossible  of 
acceptance.  While  section  6  forbade 
an  Increase  or  reduction  of  rates, 
etc..  'which  have  been  established 
and  pubtlshed  as  aforesaid,'  other- 
wise than  as  provided  in  the  section, 
we  think  the  publication  referred  to 
was  that  which  caused  the  rates  to 
become  operative;  and  this  deduction 
Is  fortified  by  the  terms  of  aentlon  10 
of  the  act  making  It  a  criminal  of- 
fense for  a  common  carrier  or  its 
agent  or  a  shipper  or  his  employ^ 
Improperly  *to  obtain  transportation 
for  pronerty  at  less  than  the  regular 
rates  then  established  and  In  force 
on  the  line  of  transportation  of  such 


common  carrier.' "  Texas,  etc«  R. 
Co.  V.  Cisco  Oil  Mill,  204  U.  S.  449, 
451,  27  SCt  SS8,  61  L.  ed.  562. 

30.  V.  S.  V.  Miller,  223  U.  S.  699. 
32  SCt  323.  66  L.  ed.  668. 

31.  Grlffln  v.  Wabash  R.  Co.,  116 
Mo.  A.  649,  91  S  1016. 

33.    See  statutory  provisions. 

33.  Locke  v.  Concord  R.  Corp.,  60 
N.  H.  562. 

84.  Michigan  R.  Commn.  v.  De- 
troit, etc.,  R.  Co.,  184  Mtch.  242,  160 
NW  861. 

38.  See  statutory  provisions;  and 
State  V.  Penaacola,  etc.,  R.  Co..  27 
Fia.  403,  9  S  89:  Locke  v.  Concord 
R,  Corp..  60  N.  HL  652. 

36.  State  V.  Pensacola,  etc.,  R.  Co., 
27  Fla.  403,  9  S  89. 

37.  State  v.  Pensacola,  etc.,  R.  Co., 
27  Fla.  403,  9  S  89. 

38.  State  v.  Pensacola,  etc.,  Ji.  Co.. 
27  Fla.  403,  9  S  89. 

39.  State  v.  Pensacola,  etc.,  R.  Co., 
27  Fia.  403,  9  S  89. 

40.  State  v.  Pens&cola,  etc.,  R.  Co., 
27  Fla.  403,  9  S  89. 

41.  Atchison,  etc..  R.  Co.  v.  U.  S., 
232  V.  8.  199,  34  SCt  291.  68  L.  ed. 
.568;  Montana,  etc..  R.  Co.  v.  Morley, 
198  Fed.  991:  Southern  Pac.  Co.  v. 
Colorado  Fuel,  etc.,  Co.,  101  Fed.  779. 
786.  42  CCA  12  tapp  dism  22  SCt 
934  mem,  46  L.  ed.  1264  mem];  Karl- 
tan  River  R.  Co.  v.  Middlesex,  etc.. 
Tract.  Co.,  70  N.  J,  L.  732,  58  A  332; 
Gulf,  etc.,  R.  Co.  V.  State  R.  Comran., 
102  Tex.  338,  113  SW  741,  116  SW 
795. 

"It  is,  however,  not  for  the  courts 
to  assume  to  prescribe  rates.  Their 
duty  la  generally  ended  when,  after 
careful  consideration  of  the  facts  of 
the  particular  case  before  them,  and 
after  weighing  the  Interests  of  the 
public  and  of  the  owners  of  the  rail- 
road, determination  Is  made  whether 
the  administrative  authority  has  ex- 
ceeded Its  eonstlttltlonal  power  In 
making  an  order  which  In  practical 
application  deprives  the  owners  of 
their  pronerty  without  Just  compen- 
sation. No  given  per  cent,  can  h« 
fixed  by  the  court,  as  a  rate  to  which 
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conceded  to  the  carrier  by  the  Interstate  Commerce 
Act" 

675]    U.   Cms^ctioQ  of  Farttcnlar  Tariffs. 

Where  an  express  company  had  established  a  gen- 
eral tariff  of  charges  for  merchandise,  a  tariff  of 
rates  for  other  classes  of  goods,  and  a  commodities 
tariff,  a  provision  of  the  commodities  tariff,  that 
all  classes  of  business  not  rated  higher  than  mer- 
chandise between  certain  localities  are  put  on  a  com- 
modities rate,  applies  only  to  those  articles  having 
a  special  classification,  and  not  to  articles  under  the 
general  classification  of  merchandise,  especially 
where  saeh  interpretation  had  been  adopted  by  the 
carrier  in  making  some  of  its  chai^es.*^  A  provi- 
sion in  the  commodities  tariff  of  an  express  company 
fixing  a  minimum  rate  on  all  classes  of  business  be- 
tween certain  localities,  the  chaises  to  be  graduated 
according  to  the  scale  on  shipments  under  one  hun- 
dred pounds,  applies  only  to  shipments  of  the  com- 
modities class,  and  not  to  shipments  classified  gen- 
erally as  merchandise.'*  Under  an  express  com- 
pany's rule  that  two  or  more  packages  forwarded 
at  the  same  'time  from  the  same  place  to  the  same 
consignee  must  be  charged  for  on  the  aggregate 
weight,  if  a  lower  charge  is  made  thereby,  not  all 
of  such  shipments  shall  be  taken  in  making  up  the 
i^lgre^te  on  which  the  weight  is  based,  but  only 
such  as  will  result  in  a  reduced  charge  because  of 
the  aggregation.*^ 

676]  N.  FrooeedinKs  to  Enforce  Compliance 
by  Oarrier  with  Bates  Fixed  by  Statute  or  Bail- 
road  Oommiesion — 1.  Injnnction.  Independently  of 
any  remedy  given  by  law,  a  court  of  equity  has  in- 
herent jurisdiction  to  enjoin  a  carrier  from  collect- 
ing rates  in  excess  of  those  prescribed  by  the  l^s- 
lature.^  An  information  in  the  nature  of  a  quo  war- 
ranto against  a  railroad  persistently  chai^^ii^,  and 
threatening  to  charge  in  the  future,  rates  in  excess 
of  the  maximum  fixed  by  the  l^slature  affords  no 


adequate  remedy.*'  A  state  may  maintain  a  suit 
to  enjoin  a  railroad  company  from  charging  rates 
in  excess  of  tlie  maximum  fixed  by  the  legislature,** 
and  its  right  to  do  so  is  not  affected  by  its  failure, 
for  a  number  of  years,  to  institute  proceedings  to 
prevent  the  chareing  of  rates  in  excess  of  those 
fixed  by  statute;"  nor  can  its  delay  in  instituting 
proceedings  be  construed  as  an  acquiescence  in  the 
acts  of  the  carrier  in  charging  excessive  rates,  and 
as  a  waiver  of  its  right  to  enforce  compliance  with 
the  statute.*"^  But  it  has  been  held  that  an  injunc- 
tion will  not  lie  on  the  suit  of  a  shipper  to  compel 
a  carrier  to  transport  goods  at  the  rate  fixed  by 
law."  In  a  proceeding  of  this  nature  the  court  will 
start  with  the  presumption  that  the  statute  is  a 
valid  and  constitutional  exercise  of  the  legislative 
power;''^  and  if  the  carrier  makes  the  defense  that 
the  statute  is  unconstitutional,  as  prescribing  rates 
which  are  unreasonable  or  confiscatory,  the  burden 
of  proof  is  on  it  to  show  this  fact'  by  a  clear  pre- 
ponderance of  the  evidence and  it  must  make  a 
full,  fair,  and  complete  disclosure  of  all  the  facts 
to  enable  the  court  to  determine  whether  or  not  the 
rates  are  unreasonable."*  The  fact  that  the  bill  does 
not  show  specific  injury  to  the  public  will  not  pre- 
vent the  granting  of  an  injnnction;  it  is  sufficient 
that  the  facts  alleged  satisfy  the  court  that  defend- 
ant'a  disobedience  of  the  law  may  be  productive  of 
public  injury." 

677]  2.  Mandamus.  Mandamus  is  a  proper 
remedy  to  enforce  compliance  by  a  carrier  with 
rates  fixed  by  statute  or  by  a  railroad  commission 
to  whom  the  power  of  fixing  rates  has  been  dele- 
gated." In  a  proceeding  of  this  nature  the  carrier 
must  be  permitted  to  introduce  evidence  to  contro- 
vert the  reasonableness  of  the  rates  fixed  and 
where  the  rates  are  shown  to  be  unreasonable  and 
violative  of  the  constitution,  the  regulations  with 
regard  to  such  rates  will  not  be  enforced  by  the 


the  carrier  Is  entitled  as  a  nutter  of 
rleht."  Montana,  etc..  R.  Co.  V. 
Morley,  198  Fed.  B91,  1008.. 

42.  Southern  Pac.  Co.  v.  Colorado 
Fuel,  etc,  Co.,  101  Fed.  779,  42  OCA 
12  [app  dlsm  22  8Ct  9S4  mem,  46  L. 
ed.  1264  mem]. 

43.  Gimbel  Bros.,  Inc.,  V.  Barrett, 
218  Fed.  880. 

44.  Uimbel  Bros.,  Inc.  v.  Barrett, 
218  Fed-.  880. 

45.  Gimbel  Bros.,  Inc.  v.  Barrett, 
218  Fed.  880. 

46.  State  v.  Boston,  etc.,  R.  Co.. 
75  H.  327,  74  A  542  (holding  that 
a  statute,  authorlzins  the  railroad 
commissioners  to  Institute  proceed- 
insa  aealnst  railroads  for  violating, 
or  ne^ectlng  to  comply  with,  any 
law  of  the  state  as  to  railroads,  etc., 
does  not  preclude  the  attorney-gen- 
eral  from  proceeding,  of  his  own  mo- 
tion, whenever  he  concludes  that  the 
Interests  of  the  public  require  it); 
Atty.-Oen.  v.  Chicaso,  etc.,  R.  Co., 
15  WtB.  426  (where  It  was  held  that 
the  fact  that  a  statute  flxlng  maxi- 
mum rates  chargeable  by  railroad 
companies  gives  certain  civil  rem- 
edies against  the  companies,  to  per- 
sons Injured  by  a  violation  of  the 
rates  fixed,  ana  also  provides  pen- 
alties against  the  agents  of  the  com- 
panies who  may  be  guilty  of  such 
violations,  but  does  not  provide  pen- 
alties against  the  companies  them- 
selves, constitutes  no  ground  for 
denylas  the  state  the  risrnt  to  enjoin 
carriers  from  a  violation  of  such 
statute). 

4T>  State  v.  Boston,  etc..  R.  Co., 
75  N.  H.  327,  S40.  74  A  642  (where 
the  court  said:  "The  unauthorized 
exercise  of  power  here  charged 
against  the  defendants  is  the  abuse 
ox  the  franchise  to  take  tolls,  which 
franchise  la  of  such  a  nature  that 
its  selBore  by  the  state  on  quo  war- 
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ranto  proceedings  would  Interfere 
seriously  with  the  fulfilment  by  the 
corporation  of  the  purpose  of  Its  cre- 
ation. The  franchise  of  being  a 
public-service  corporation  is  largely 
dependent  on  the  franchise  to  take 
tolls;  and  If  the  latter  were  taken 
away  the  charter  would  be  worse 
than  useless"). 

48.  Stat©  V.  Wells-Fargo.  85  Nebr, 
42.  122  NW  697;  State  v.  Adams  llx- 
press  Co.,  S6  Nebr.  26,  122  NW  691, 
42  LRANS  896:  State  v.  American 
Kxpress  Co.,  80  Nebr.  839,  115  NW 
625;  State  v.  Pacific  ElxpresB  Co.,  80 
Nebr.  823,  116  NW  619,  18  LRANS 
664  and  note;  State  v.  Boston,  etc., 
R.  Co.,  76  N.  H.  327,  74  A  B42;  Atty.- 
Gen.  v.  Chicago,  etc.,  R.  Co.,  S6  wis, 
426. 

49.  State  v.  Boston,  etc.,  R.  Co., 
75  N.  H.  327,  841,  74  A  642  (where 
the  court  said:  ''If  the  state  were 
seeking  equitable  relief  as  to  acts 
done  five  years  ago.  Its  delay  in  in- 
stituting proceedings  for  such  a 
length  of  time  might  be  regarded 
aa  laches  precluding  it  from  relief. 
But  that  Is  not  the  situation,  for 
here  the  state  is  seen  to  enforce  its 
right  against  the  present  and  future 
prosecution  of  acta  wholly  unau- 
thorised"). 

50.  State  v.  Boston,  etc.,  R.  Co., 
75  N.  H.  327,  341.  74  A  642  (where 
the  court  said;  "Nothing  short  of  the 
passage  of  an  act  by  the  legislature, 
either  expressly  or  by  implication  re- 
pealing It,  could  preclude  the  state 
from  Insisting  upon  ita  enforcement 
in  respect  to  present  or  future  acts"). 

91.  Rogers  Locomotive,  etc.. 
Works  V.  Srie  R-  Co.,  20  N.  J.  Slq. 
379. 

fiS.  State  V.  Adama  Sxpress  Co.. 
86  Nebr.  2S,  122  NW  691.  42  LRANS 

396. 

68;   State  V.  Adama  Sxpreaa  Co., 


86  Nebr.  25.  122  NW  691,  42  LRANS 
396.    See  also  supra  I  637. 

64.  State  v.  Adams  Rxprssa  Co.. 
S5  Nebr.  25,  122  NW  691,  42  LRANS 
396.    See  also  supra  9  637. 

56.  Atty.-Gen.  v.  Chicago,  etc,  R. 
Co..  86  Wis.  426. 

60.  State  V.  Atlantic  Coast  Line 
R.  Co.,  64  Fla.  469,  60  6  186;  State 
V.  Atlantic  Coast  Line  R.  Co.,  48 
Fla.  146,  37  S  667:  State  v.  Fremont, 
etc.,  R.  Co.,  22  Nebr.  313,  36  NW  118. 
But  see  State  v.  Uobile,  etc.,  R.  Co.. 
5D  Ala.  821  (where  it  was  held  that 
a  atatute  which  providea  that  a  vio- 
lation of  its  provisions  aa  to  the 
amount  of  freight  to  be  charged 
shall  render  the  carrier  liable  to  the 
party  injured  thereby  In  a  penalty  of 
double  the  amount  of  overcharge, 
furnishes  a  specific  remedy  for  the 
violation  of  the  statute,  which  la  In 
all  respects  adequate,  and  that  a 
mandamus  will  not  lie  to  compel  a 
compliance  with  the  statute}. 

[a]  XUiistratloiL^Where  the  board 
of  transportation  has  investigated 
charges  of  unjuat  discrimination 
against  a  railroad  company,  and  has 
found  such  unjuat  discrimination  to 
exist,  and  ordered  such  railroad 
company  to  reduce  ita  ratea  to  con- 
form to  a  schedule  presented  by  auch 
board,  which  order  the  railroad  com- 
pany neglected  to  comply  with,  man- 
damus Is  a  proper  remedy  to  enforce 
such  order.  State  v.  Fremont,  etc., 
R.  Co..  22  Nebr.  313.  35  NW  118. 

57.  State  V.  Minneapolis,  etc..  R. 
Co.,  80  Minn.  191.  S3  NW  60.  89  Am 
SR  514  [aff  186  U.  S.  257.  22  SCt  900, 
46  L.  ed.  11511:  Atchison,  etc..  R.  Co. 
v.  State.  2S  Okl.  166.  109  P  218. 

[a]  ratlor*  to  appeal  from  order 
as  afleotlBg  right  to  qnsatlon  zea- 
sonableneas.-— In  mandamus  proceed- 
ings to  compel  a,  carrier  to  comply 
with  agi^il^^i  cetfiWM5ii#&m» 
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court."  But  where  the  esnier  fails  to  show  that  the 
rate  is  materially  leas  than  one  volnntarily  chained, 
or  any  fact  from  which  it  can  be  said  that  the  rate 
ia  unreasonable,  mandamus  will  issue  to  enforce  it.^* 
It  has  been  held  that  the  clause  of  the  Interstate 
Commerce  Act  which  authorizes  the  court  in  its 
discretion  to  grant  a  mandamus,  when  any  question 
of  fact  as  to  ttie  proper  compensation  of  tiie  carrier 
is  raised,  notwithstuiding  such  question  of  fact  is 
undetermined  pending  the  determination  of  the 
question,  does  not  authorize  the  court  to  gnuit  re- 
lief where  a  case  of  unjust  discrimination  is  not 
made  out.  Until  a  ease  of  unjust  discrimination  is 
shown  to  exist  the  court  is  not  authorized  to  award 
any  relief  whatever.""  The  order  of  the  court  in  the 
mandamus  proceeding  may  be  enforced  by  contempt 
proceedings." 

[$  6781  O.  Proceedings  Haint^nable  by  Oar- 
rier  for  Belief  against  Unreasonable  Eates — 1.  In- 


tra-Btmte  Bates— «.  In  OeneraL  Carriers  may  con- 
test rates  fixed  by  a  state  railroad  commission,  if 
foimd  to  be  confiscatory;  and  this  right  is  not  im- 
paired by  their  action  in  putting  the  rates  into 
effect.''  The  question  whether  rates  for  transporta- 
tion fixed  by  a  state  constitution,  statute,  or  a  rail- 
road commission  are  so  unreasonably  low  as  to  de- 
prive the  carrier  of  just  compensation  ia  a  subject 
of  judicial  inquiry  in  a  court  of  competent  jurisdic- 
tion^ which,  as  elsewhere  shown,  is  the  final  judge 
of  what  is  reasonable,  of  what  impairs  the  right  of 
a  corporation  to  reasonable  compensation,  or  of 
what  amounts  to  confiscation."* 

679j  b.  Injnnction— (1)  Bight  to  Injimction 
— (a)  Ia  General.  On  a  bill  filed  by  a  carrier  the 
courts  will  enjoin  the  enforcement  of  rates  which 
are  clearly  shown  to  be  unreasonable  in  their  opera- 
tion against  the  carrier  and  of  a  confiscatory  na- 
ture."'   Nevertheless,  courts  have  no  power  to  en- 


rates,  a  carrier  Is  entitled  to  an  ex- 
amination o£  matters  of  fact  In  which 
evidence  may  be  taken  de  novo,  al- 
though the  carrier  did  not  appeal 
from  the  order  in  accordance  with 
statutory  provisions  authorizing  It. 
AlthouKR  the  order  is  not  appealed 
from.  It  Is  not  conclusive  as  to  the 
reasonableness  of  the  rates  fixed. 
State  v.  MlnnaappUa.  etc.,  R.  Co..  80 
Minn.  191,  8S  NW  60,  89  AfnSH  S14 
[afr  186  U.  S.  2B7,  22  8Ct  900,  46  L. 
ed.  llBil. 

68.  State  v.  Florida  S^ast  Coast 
R.  Co.,  6S  Fla.  424.  62  S  691.  See 
also  Infra  If  635-6.16. 

59.  State  V.  Jacksonville,  etc.,  R. 
Co.,  48  Fla.  153,  37  S  658;  State  v. 
Atlantic  Coast  Line  R.  Co.,  48  Fla. 
146.  37  S  657  [aff  203  U.  S.  256,  27 
set  108,  51  L.  ed.  174]. 

eo.  U.  S.  V.  Delaware,  etc.,  R.  Co., 
40  Fed.  101. 

ei.  Michigan  R.  Commn.  v.  De- 
troit, etc.,  R.  Co.,  185  Mich.  <4B.  162 
NW  193  (holding  also  that  a  few 
days'  delay  in  complying  with  an  or- 
der allowing  the  carrier  to  purge  it- 
self of  contempt  was  excused  by 
negotiations  In  which  the  attorney- 
general  participated). 

ea.  Allen  V.  St.  Loula,  etc..  R.  Co., 
230  U.  S.  553,  33  SCt  1030,  57  L.  ed. 
1625:  Cleveland,  etc^  R.  Co.  v.  Blind, 
182  Ind.  398,  106  NB  483. 

63.  Montana,  etc.,  R  Co.  v.  Mor- 
ley,  198  Fed.  991:  Love  v.  Atchison, 
etc.,  R.  Co.,  185  Fed.  321,  107  CCA 
402  [certiorari  den  220  U.  S.  618,  31 
SCt  721,  66  L.  ed,  612];  Southern 
Pac.  Co.  V.  California  R.  Comrs.,  78 
Fed.  236:  Pensacola,  etc.,  R.  Co.  v. 
State,  z€  Fla.  310,  6  S  833,  3  LRA 
661;  Burlington,  etc»  R.  Co.  v.  Dey, 
89  Iowa  13.  56  NW  267;  Stone  v. 
Natches,  etc.,  R.  Co.,  62  Miss.  646. 
See  also  suora  S  618. 

"The  mere  fact  that  the  legislature 
has  pursued  the  forms  of  law  In  pre- 
scribing a  schedule  of  rates  does  not 

firevent  inquiry  by  the  courts;  and 
he  question  is  open,  and  must  be 
decided  in  each  case,  whethOr  the 
rates  prescribed  are  within  the  limits 
of  legislative  power,  or  mere  pro- 
ceedings which  In  the  end.  If  not  re- 
strained, will  work  a  confiscation  of 
the  property  of  complainant.  Of 
course,  some  rule  must  exist,  fixed 
and  deflnlte,  to  control  the  action  of 
the  courts,  for  it  cannot  be  that  a 
chancellor  Is  at  liberty  to  substitute 
his  discretion  as  to  the  reasonable- 
ness of  rates  for  that  of  the  legis- 
lature. The  legislature  has  the  ais- 
cretlon.  and  the  general  rule  is  that, 
where  any  officer  or  board  has  dis- 
cretion, its  acts  within  the  limits  of 
that  discretion  are  not  subject  to 
review  by  the  courts."  Chicago,  etc.. 
It.  Co.  v.  Dey,  3S  Fed.  866,  878,  1 
LRA  744. 

S4.    See  supra  S  636. 
as.    Philadelphia,   etc.,   R.   Co.  v. 
U.    S.,    240    U.    S.    334.    36    SCt  354, 
60  L.  ed.  676;  LoulRville,  etc.,  R.  Co. 


V.  Garrett.  231  U.  S.  298,  34  SCt  48, 
58  L.  ed-  229;  Ex  p.  Young,  209  U.  S. 
123.  28  SCt  441,  52  L.  ed.  714,  13 
L.RANS  932,  14  AnnCas  764:  St. 
Louis,  etc.,  R.  Co.  v.  GUI,  166  U.  S. 
649.  15  SCt  484,  33  L.  ed.  567;  Reagan 
V.  Farmers'  L.  &  T.  Co.,  154  U.  S. 
362.  14  SCt  1047.  38  L.  ed.  1014;  Chi- 
cago, etc.,  R.  Co.  V.  Minnesota,  134 
U.  S.  418,  10  SCt  462.  33  L.  ed.  970; 
Boyle  V.  St.  Louis,  etc,  R.  Co^  222 
Fed.  539;  Wilmington  City  R.  Co.  v. 
Taylor,  198  Fed.  159;  Arkansas  Rate 
Cases,  187  Fed.   290   [rev  on  other 

r rounds  230  U.  S.  553.  33  SCt  1030, 
7  L.  ed.  1625];  Love  v.  Atchison, 
etc.,  R.  Co..  182  Fed.  321,  107  CCA 
403  [certiorari  den  220  U.  S.  618.  31 
SCt  721,  65  L.  ed.  612];  In  re  Arkan- 
sas R.  Rates.  163  Fed.  141;  Louis- 
ville, etc..  R.  Co.  V.  Alabama  R. 
Commn.,  157  Fed.  944;  Perkins  v. 
Northern  Pac.  R.  Co.,  166  Fed.  446: 
Chicago,  etc.,  R  Co.  v.  Becker,  35 
Fed.  883:  Chicago,  etc.,  R.  Co.  v. 
Dey,  35  Fed.  866.  1  LRA  744:  Pensa- 
cola, etc.,  R.  Co-  V.  State,  25  Fla.  310, 
5  S  833.  3  LRA  661;  Gulf,  etc..  R. 
Co.  V.  State  R.  Commn.,  102  Tex. 
338,  113  8W  741,  116  SW  795.  See 
also  Southern  R.  Co.  v.  McNeill,  155 
Fed.  766  (holding  that  a  statute  pro- 
viding that  no  judge  shall  grant  an 
injunction,  restraining  order,  or  other 
process  staying  or  utectlng,  during 
the  pendency  of  any  appeal,  the  'en- 
forcement of  any  determination  of 
the  corporation  commission  fixing 
rates  or  fares  without  requiring,  as 
a  condition  precedent,  the  execution 
of  certain  bonds,  etc..  indicates  that 
the  legislature  intended  not  to  In- 
terfere with  the  remedy  by  injunction 
in  cases  where  It  appeared  that  the 
rates  fixed  were  confiscatory,  etc.). 

[a]  Facts  iMia  to  Mitltle  oanler  to 
iBJimotlo&f— (1)  On  demurrer  to  a 
bill  to  restrain  enforcement  by  state 
railroad  commissioners  of  a  tariff  of 
rates  prescribed  by  them  for  the  car- 
riage of  goods  by  a  railroad,  aver- 
ring that  such  tariff  was  unjust  and 
unreasonable.  It  was  admitted  that 
the  road  cost  far  more  than  the 
amount  of  the  company's  stock  and 
bonds  outstanding,  which  represented 
money  invested  In  its  construction; 
tliat  there  had  been  no  waste  or  mis- 
management In  the  construction  or 
operation;  that  supplies  and  labor 
had  been  purchased  at  the  lowest 
possible  price  consistent  with  the 
successful  operation  of  the  road: 
that  tho  rates  voluntarily  fixed  by 
the  company  had  been  for  ten  years 
steadily  decreasing,  until  the  aggre- 
gate decrease  had  been  more  than 
fifty  per  cent;  that,  under  the  rates 
thus  voluntarily  established,  the 
stock,  which  represented  two  fifths 
of  the  value,  had  never  received  any- 
thing in  the  way  of  dividends;  that 
for  the  last  three  years  the  earnings 
above  operating  expenses  had  been 
Insufficient  to  pay  the  Interest  on 
the  bonded  debt;  and  that  the  pro- 


Sosed  tariff,  as  enforced,  would  so 
iminlsh  the  earnings  that  they 
would  not  pay  one  half  the  interest 
on  the  bonded  debt  above  the  operat- 
ing expenses.  It  was  held  that,  in 
the  absence  of  any  satisfactory 
showing  to  the  contrary,  this  Justi- 
fied a  finding  that  the  proposed  tariff 
was  unjust  and  unreasonable,  and 
that  a  decree  restraining.  It  should  be 
put  In  force.  Reagan  v.  Mercantile 
Trust  Co.,  154  U.  S.  418,  14  SCt  1062. 
38  L.  ed.  1030;  Reagan  v.  Farmers' 
L.  &  T.  Co.,  154  U.  S.  362,  14  SCt 
1047,  38  L.  ed.  1014.  (2)  A  railroad 
company  Is  entitled  to  an  Injunction 
restraining  a  state  railroad  commis- 
sion from  putting  In  force  a  pro- 
posed tariff  schedule,  where  the  bill 
alleges  that  the  rates  established  by 
such  schedule  will  amount  to  a  tak- 
ing of  complainant's  property  with- 
out due  process  of  law,  by  reducing 
Its  earnings  far  below  the  amoutit 
required  to  pay  the  operating  ex- 
penses, taxes,  and  fixed  charges,  and 
the  cause  is  submitted  for  a  final 
decision  on  demurrer  to  other  para- 

Sraphs  of  the  bill  and  without  any 
enlal  of  such  allenitlon.  Wallace 
v.  Arkansas  Cent.  R.  Co.,  118  Fed. 
422.  66  CCA  192.  (3)  A  railroad 
company,  as  long  as  its  rates  are 
reasonable  and  not  discriminative.  Is 
entitled  to  earn  an  amount  equal  to 
the  usual  and  legal  rate  of  Intereat. 
in  the  locality  where  its  road  Is 
situated,  on  the  actual  value  of  the 
road  and  equipment,  and  It  is  entitled 
to  a  preliminary  Injunction  against 
the  enforcement  of  a  reduction  of 
rates  on  a  prima  fade  showing  that 
during  nineteen  years  It  has  earned 
much  less  than  such  legal  Interest, 
and  on  its  giving  bond  to  indemnify 
all  persons  in  adverse  interest  in 
case  it  shall  finally  be  determined 
that  it  is  not  entitled  to  the  relief 
sought.  Louisville,  etc..  R.  Co.  v. 
Brown,  123  Fed.  946.  (4)  SUte  rail- 
road commissioners  will  be  enjoined 
from  enforcing  a  schedule  of  rates 
for  switching  cars  in  a  city  which 
fixes  the  compensation  at  less  than 
the  actual  cost  of  the  work.  Chicaico. 
etc..  R.  Co.  V.  Becker,  36  Fed.  88S. 
(5)  Bquity  will  restrain  the  enforce- 
ment of  a  schedule  of  rates  for  rail- 
road charges  fixed  by  legislative  au- 
thority, when  the  rate  prescribed  will 
not  pay  the  coAt  of  the  necessary 
skilled  service,  the  cost  of  the  best 
appliances  and  the  keeping  of  the 
same  in  proper  condition,  and  the  In- 
terest on  Its  bonds,  and  then  leave 
something  for  dividends.  Chicago, 
etc..  R.  Co.  V.  Dey,  35  Fed.  866.  1 
LRA  744. 

[b1  Taots  showing  that  rates  were 
not  nnreaaonably  low. — Where,  in  a 
proceeding  to  set  aside  an  order  of  a 
state  corporation  commission  flxlng 
freight  rates  on  fertilisers,  a  special 
commissioner  was  unable  to  deter- 
mine the  exact  cost  of  transportation, 
but   found   that,  although   the  rate 


For  later  cases,  developments  and  ohasffss  In  the  law  see  cumulative  Annotations,  same  title,  pag6  and-nota  Bumber. 
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join  the  exercise  by  a  board  of  commissioners  of 
its  power  to  fix  rates;  it  is  only  when  rates  have 
been  fixed  that  the  court  has  power  to  review  them."* 
Bnt  when  rates,  either  tentative  or  final,  have  been 
put  in  force  and  are  maintained  in  actual  operation 
under  penalty  of  fines,  the  carrier  is  entitled  to  an 
injunction  against  their  continuance,  if  shown  to  be 
confiscatory and  it  has  been  held  that,  where  com- 
missioners have  advertised  that  a  schedale  prepared 
by  them  will  be  put  in  force  on  a  day  named,  this 
will  be  sufficient  to  give  a  court  of  equity  jurisdic- 
tion, on  the  application  of  a  carrier  before  the  ex- 
piration of  the  time  to  restrain  the  enforcement  of 
the  schedule.""  When  asked  to  enjoin  the  enforce- 
ment of  rates  as  being  unreasonable  and  conflsca^ 
tory,  the  court  must  ascertain  the  facts  on  which 
the  reasonableness  of  the  rates  depends,^  it  being 
of  the  utmost  importance  that  the  facts  shall  be 
clearly  and  accnrately  found/**  In  proceedings  of 
this  nature,  the  court  starts  with  the  presumption 
that  the  act  of  the  legislature,  or  of  the  commission 
acting  under  statutory  authority,  is  valid,  and  the 
burden  of  proving  the  contrary  rests  on  the  carrier.'^ 
To  authorize  the  issuance  of  an  injunction  it  is 
essential  that  it  be  clearly  shown  that  the  rates  are 
unreasonable  and  in  violation  of  the  carrier's  con- 
stitutional rights;"  and  this  is  especially  true  in 
respect  of  injunctions  before  final  hearing."  The 
jurisdiction  of  the  court  should  not  be  exercised  ex- 
cept in  a  case  reasonably  free  from  doubt."  If 
there  is  room  for  a  difference  of  intelligent  opinion 
as  to  whether  rates  complained  of  will  be  remuner- 


ative, the  courts  should  not  interfere,  but  the  reason- 
ableness of  the  rates  should  be  left  to  the  test  of 
experiment."  Where  by  statute  the  railroad  com- 
mission is  empowered  to  g^nt  a  rehearing  in  kay 
case  in  which  it  has  made  a  final  order,  or  to  modify 
any  final  order  made  by  it,  such  statute  must  be 
construed  as  giving  the  commission  unlimited  power 
to  effect  or  to  modify  any  order,  and  to  correct  its 
own  errors,  and  the  court  will  not  grant  relief  in  the 
first  instance  where  relief  is  within  the  power  of 
the  commission  to  give  on  proper  application  there- 
for." 

680]    (b)    Frelindnaiy  Injnnctions.    As  in 

other  cases,  the  court  exercises  a  sound  discretion 
in  granting  or  refusing  a  preliminary  injunction 
restraining  the  enforcement  of  rates  alleged  to  be 
unreasonable  or  confiscatory.'^  In  accordance  with 
the  principle  that  courts  of  equity  may  by  a  pre- 
liminary injunction  effect  a  change  in  the  status 
quo,  if  it  is  necessary  so  to  do  to  avoid  an  irrepar- 
able injury  from  a  continuing  wrong,  a  preliminary 
injunction  may  be  granted  to  restrain  the  further 
enforcement  of  rates  established  by  a  commission, 
and  may  be  continued  in  force  for  a  sufficient  length 
of  time  to  show  that  they  are  unreasonable  and  con- 
fiscatory." And  such  an  injunction  may  be  granted 
'in  advance  of  an  actual  test  of  the  rates  to  deter- 
mine their  reasonableness,  where  they  are  appar- 
ently so  flagrantly  unjust  and  so  in  conflict  with 
experience  and  common  knowledge  as-  to  what  is 
right  as  to  appear  unfair  and  probably  confiscatory 
on  their  face."  But  a  preliminary  injunction  should 


fixed  decreased  the  profit  arising 
from  such  transportation,  there  was 
still  a  profit,  and  that  for  four  years 
preceding  the  railroad  company  had 
earned  a  fair  net  profit  on  the  pres- 
ent value  of  its  property,  a  finding 
that  the  rates  were  not  unreasonably 
low  was  not  erroneous.  Matthews  v. 
North  Carolina  Corp.  Comrs.,  108 
Fed.  7. 

es.  Southern  Pac.  Co,  v.  Bartfne, 
170  Fed.  725. 

[a]  Thoa,  a  resolution  of  such 
board  as  to  the  propriety  and  neces- 
sity of  a  certain  reduction  of  rates, 
which  has  not  been  embodied  In  a 
schedule,  and  Is  not  Intended  to  be 
acted  on  without  further  Investiga- 
tion, does  not  afford  a  basis  for  the 
action  of  a  court  to  restrain  the  en- 
forcement of  such  resolution,  on  tne 
ground  that  the  proposed  rates  are 
unreasonable.  Southern  Pac.  Co.  v. 
California  R.  Comra,,  78  Fed.  Z36. 

BT>  Love  v.  Atchison,  etc.,  R.  Co., 
185  Fed.  321,  327,  107  CCA  403  [aft 
177  Fed.  493.  174  Fed.  59]  (where 
the  court  said:  "It  Is  as  clear  a 
violation  of  the  Constitution,  and  one 
as  promptly  remediable  In  the  na- 
tional courts,  to  take  the  property 
of  a  railroad  company  without  Just 
compensation  by  the  enforced  opera- 
tion of  tentative  ratos  during  the 
process  of  their  making  as  by  the 
operation  of  final  rates  after  that 
process  Is  complete.  Railroad  com- 
panies that  have  been,  are,  or  will  be 
deprived  of  parts  of  their  property 
devoted  to  the  public  use  of  trans- 

Sortatlon  without  just  compensation 
urlnr  the  continuance  ef  the  rate- 
maklnK  process  by  provisions  of  a 
state  Constitution,  or  of  a  state  law, 
or  by  orders  of  a  state  commission, 
prescribing  tentative  rates  and  put- 
ting them  in  effect  during  the  rate- 
making  process  under  severe  penal- 
ties,  may  maintain  suits  for  and  ob- 
tain relief  by  Injunction  during  the 
continuance  of  the  rate-making 
process  to  the  same  extent  tjiat  they 
mur  after  the  process  is  completed"). 

BB.  Chicago,  etc.,  R.  Co.  v.  Dey, 
85  Fed.  866,  1  IiRA  744. 

69.    Seaboard  Air  Line  R.  Co.  v. 
Alabama  R.  Commn.,  165  Fed.  792. 
TC>   Chioaco,  etc..  R.  Co.  v.  Tomp- 


kins. 176  U.  S.  167,  20  set  8S6.  44 
L.  ed.  417. 

71.  Chicago,  etc.,  R.  Co.  v.  Tomp- 
kins. 176  U.  S.  167,  20  set  336,  44 
L.  ed.  417;  Michigan  Cent.  R.  Co.  v. 
Wayne  Clr.  Judge,  156  Mich.  459. 
120  NW  1073  (under  statute).  See 
also  supra  I  G67. 

72.  Chicago,  etc.,  R.  Co.  v,  Tomp- 
kins. 176  U.  S.  167,  20  set  336,  44 
!>.  ed.  417;  Montana,  etc.,  R.  Co,  v. 
Morley,  198  Fed.  991;  Texas,  etc.,  R. 
Co.  V.  Louisiana  R.  Commn.,  192  Fed. 
280,  112  CCA  538  [aff  232  V.  S.  338. 
34  set  438.  58  L.  ed.  630];  Woodside 
V.  Tonqpah.  etc.,  R.  Co.,  184  Fed.  358. 

73.  Wlnthrop  v.  Fellows,  230  Fed. 
702.    See  also  infra  S  680. 

74.  Ex  p.  Young.  209  U.  S.  123,  28 
set  441,  62  L.  ed.  714.  13  LRANS 
932,  14  AnnCas  764. 

"So  stringent  are  these  rules 
against  the  interference  with  the 
action  of  the  local  authorities  In  fix- 
ing rates'  that  It  has  been  said  that 
the  court  should  not  enjoin  a  rate 
yniess  it  can  hold  'that  it  was  im- 
possible for  a  fairmlnded  board  to 
come  to  the  result  which  was 
reached."*  Louisville,  etc..  R.  Co.  v. 
Alabama  R.  Commn.,  208  Fed,  35,  42. 

76.  Chicago,  etc.,  R.  Co.  v.  I>ey, 
38  Fed.  656;  Tllley  v.  Savannah,  etc., 
R  Co.,  6  Fed.  641.  4  Woods  427;  Pen- 
sacola.  etc.,  B.  Co.  v.  State,  25  Fla. 
310,  6  S  833,  3  LRA  661  and  note. 

76.  Chicago,  etc.,  R.  Co.  v.  State 
R.  Commn.,  175  Ind.  630,  96  NB  SC4 
(holding  further  that  Burns  Annot. 
St.  [1908]  8  G637C.  providing  that 
the  orders  of  the  railroad  commis- 
sion shall  take  effect  not  more  than 
thirty  days  after  entry  thereof,  un- 
less suspended  or  modified  by  the 
commlssfon.  impliedly  authorizes  the 
commission  to  suspend  the  taking 
effect  of  any  order  pending  a  petition 
for  rehearing  or  a  modification  there- 
of, and  that  a  party  aggrieved  by 
an  order  of  the  commission  cannot 
resort  to  the  courts  merely  on  the 
ground  that  a  petition  for  rehearing 
will  not  probably  be  acted  on  by  the 
commission  before  the  time  fixed  by 
the  statute  for  the  taking  effect  of 
the  order  unless  suspended  by  the 
commission). 

77.  See  generally  Injunctions  [S2 


Cyc  746]. 

[a]  Thus,  where  railroad  companies* 
whose  rates  were  being  Inquired  Into 
by  the  commission  were  given  a  full 
hearing,  but  offered  no  testimony 
and  did  not  appeal  to  the  commis- 
sion to  change  the  rates,  and  In  a 
suit  In  the  circuit  court  to  determine 
Judicially  the  validity  of  rates  fixed 
by  the  commission  admitted  that  the 
rates  fixed  were  not  confiscatory  but 
afforded  some  remuneration  above 
expenses,  the  court  acted  within  Its 
discretion  in  denying  a  preliminary 
injunction  restraining  the  commis- 
sion from  enforcing  its  order,  pend- 
ingthe  suit.  Michigan  Cent,  R.  Co. 
V-  Wayne  Clr.  Judge,  156  Mich.  469, 
120  NW  1073. 

78.  In  re  Arkansas  R.  Rates.  163 
Fed.  141, 

.[a]  Contlnnanoe  of  preliminary  In- 
Jnnotion    until    final  hearing, — ( i ) 

where  the  evidence  shows  that  the 
probable  effect  of  enforcing  the 
schedule  prepared  by  the  commis- 
sioners would  be  to  destroy  all  divi- 
dends from  the  operation  of  the 
roads,  and  the  law  provides  for  treble 
damages  to  any  shipper  who  may  be 
injured  by  an  overcharge,  the  pre- 
liminary Injunction  should  be  con- 
tinued until  final  hearing.  Chicago, 
etc.,  R.  Co.  v.  Dey,  35  Fed.  866,  1 
LRA  744.  To  same  effect  Southern 
R.  Co.  V.  McNeill,  155  Fed.  756. 
(2)  But  rates  established  by  the  Ar- 
kansas railroad  commission  and  the 
Two-Cent  Passenger  Law  (Ark.  Act 
Febr.  9,  1907  [Acts  (1907)  p  10]), 
having  been  enjoined  pendente  lite  as 
confiscatory,  the  -  railroads  returned 
to  a  three-cent  passenger  rate  and 
raised  freight  rates  within  the  state 
from  fifty  to  two  hundred  per  cent, 
the  average  raise  on  a  revenue  pro- 
ducing basis  being  seventy-seven  per 
cent  It  was  held  that  such  raise 
was  extortionate,  and  that  the  court,  , 
as  a  condition  to  retaining  the  In- 
junction, would  leave  the  passenger 
rate  at  three  cents  and  require  a 
freight  tariff  not  exceeding  thirty- 
three  and  one-third  per  cent  higher 
than  the  rates  enjoined.  In  re  Ar- 
kansas R.  Rates,  L58  Fed.  720. ,  _ 
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be  denied  where  the  alleged  eonfiseatoiy  rates  have 
not  gone  into  effect,  and  it  is  probable  that  a  prac- 
tical test  will  be  required  for  the  purpose  of  deter- 
mining whether  they  are  in  fact  confiscatory  j*"  and 
where  this  state  of  facts  exists  the  fact  that  bonds 
have  been  given  by  complainants  to  protect  the 
interests  of  shippers  will  constitute  no  ground  for 
granting  the  injunction  in  case  the  bonds  do  not 
afford  adequate  protection."  Where  the  railroad 
company  will  lose  but  little  if  the  rates  are  enforced 
pending  appeal,  the  trial  court  will  not  restrain  the 
enforcement  of  the  order  fixing  the  rates,  but  will 
leave  that  matter  to  the  supreme  court.*' 

It  is  not  a  violation  of  a  temporary  injnnctitai 
against  putting  in  force  a  schedule  of  rates,  on  the 
ground  that  they  were  unreasonably  low,  for  the 
commissioners  to  make  another  schedule  after  inves- 
tigating a  complaint  filed  against  rates  chained  by 
a  railroad  company,  although  the  purpose  of  those 
making  the  complaint  was  to  evade  the  injunction, 
and  their  conduct  in  attempting  to  procure  a  favor- 
able decision  on  the  complaint  was  improper,  as  the 
duty  of  the  commissioners  under  the  statute  was  to 
hear  the  complaint  and  to  establish  proper  rates.^ 

681]  (2)  Jurisdiction.  State  courts  in  the 
exercise  of  their  equity  powers  have  jurisdiction  to 
enjoin  freight  rates  promulgated  by  boards  of  state  > 
railroad  commissioners  if  found  to  be  confiscatory 
and  the  federal  courts  also  have  jurisdiction  of  a 
suit  to  enjoin  the  enforcement  of  a  state  statute  or 
of  an  order  by  a  state  railroad  commission  regulat- 
ing rates  on  the  ground  that  tlie  rates  are  confisca- 
tory,** notwithstanding  an  objection  that  a  court  of 
equity  cannot  enjoin  criminal  prosecutions.^ 

InjnnctloiL  agabut  arrests  and  in  aid  of  jurisdic- 


tion. A  federal  court  of  equity  which  has  acquired 

jurisdiction  of  a  suit  to  enjoin  the  enforcement  of 
a  state  statute  fixing  railroad  rates  on  domestic  ship- 
ments, and  has  not  only  granted  a  preliminary  in- 
junction but  has  also,  under  authority  given  by 
the  statute  itself,  suspended  its  operation  pending  a 
final  hearing,  has  power,  on  the  filing  of  an  amended 
bill,  also  to  enjoin  the  county  solicitors  and  sherifEa 
from  taking  threatened  action  under  such  suspended 
statute  either  by  civil  or  criminal  proceedings 
against  employees  of  a  railroad  con^any,  the  effect 
of  which  would  be  to  interfere  with  the  operation 
of  its  road  and  to  obstruct  both  local  and  inter- 
state commerce,  and  by  which  irreparable  injury 
would  be  caused  to  complainant.*' 

6821  (3)  Defenses.  It  is  not  a  defense  to 
a  proceeding  to  restrain  the  enforcement  of  an  un- 
reasonable rate  that  plaintiff  is  a  foreign  corpora- 
tion doing  business  in  the  state  only  as  a  matter  of 
giBkce,  and  mav  retire  when  the  business  ceases  to 
be  profitable,*"  or  that  it  operates  through  other 
states  where  no  rates  are  fixed,  which  will  enable 
it  to  make  a  profit.*"  Nor  is  it  any  reason  to  deny 
relief  by  injunction  against  rates  claimed  to  be  un- 
reasonable* that  the  carrier  put  into  effect  for  a 
time  the  rates  complained  of,  to  save  itself  the  im- 
position of  drastic  penalties  to  which  it  would  other- 
wise be  liable.^  Compliance  with  an  order  estab- 
lishing rates  for  a  period  as  long  as  five  years  will 
not  estop  the  carrier  from  thereafter  bringing  suit 
to  enjoin  the  enforcement  of  such  rates  as  noncom- 
pensatory, where  it  is  clearly  shown  that  conditions 
arc  so  changed  by  the  increase  of  operating  expense 
or  otherwise  that  the  net  earnings  on  their  entire 
intra-stato  busmess  has  ceased  to  be  compensatory.'^ 


tral  of  Georgia  R.  Co..  170  Fed.  225, 
237,  95  CCA  117  (where  it  waa  said: 
"In  such  Iniitancos.  !t  may  be  that 
the  sworn  bill,  with  proper  aver- 
ments, and  with  the  affidavits  of  ex- 
perts as  to  their  opinions,  would  be 
sufllclent  to  overcome  the  prima 
facie  presumption  that  the  rates  es- 
tablished by  legal  authority  are 
valid");  Perkins  v.  Northern  Pac.  R. 
Co.,  156  Fed.  445. 

80.  Alabama  R.  Commn,  v.  Cen- 
tral of  Georgia  B.  Co.,  170  Fed.  225, 
95  CCA  117  [rev  161  Fed.  925]  (where 
It  was  said  that  a  preliminary  In- 
junction is  not  a  matter  of  strict 
right,  and  it  Is  often  the  duty  of  a 
court  to  refuse  such  an  injunction 
where  It  Is  doubtful  what  upon  the 
final  hearing  may  be  ascertained  to 
be  the  real  facts  in  the  case,  and 
where  the  rights  of  the  complainants 
are  such  that  they  will  suffer  no 
more  injury  If  they  finally  succeed 
than  would  be  inflicted  upon  the  de- 
fendants If  unjustly  enjoined).  See 
also  Central  of  Georgia  R.  Co.  v.  Mc- 
Lendon.  1S7  Fed.  961  (holding  that  a 
preliminary  Injunction  should  not  be 
granted  where  the  showing  Is  InsutTl- 
clent  to  enable  the  court  to  deter- 
mine In  advance  of  an  actual  trial 
that  the  effect  of  the  enforcement  of 
the  order  would  be  to  lessen  com- 
plainant's net  earnings  from  that 
part  of  Its  business  to  which  the 
rates  applied). 

81.  Alabama  R.  Commn.  v.  Cen- 
tral of  Georgia  R.  Co..  170  Fed.  225. 
B6  CCA  117  [rev  161  Fed.  9261- 

82.  Louisville,  etc.,  R.  Co.  v.  Ken- 
tucky K.  Commn.,  214  Fed.  465  [all 
235  U.  S.  601,  35  SCt  146.  59  L..  ed. 


Chicago,  etc,  R.  Co.  v.  Dey,  38 
Fed.  656. 

84.  Fx  p.  Young,  209  U.  S.  123.  28 
SCt  441.  52  L.  ed.  714.  13  LRANS 
932,  14  AnnCas  764  and  note;  Gulf, 
etc..  R.  Co.  v.  State  R.  Commn..  102 
Tex.  33R,  113  SW  741,  116  SW  795. 

85.  Central  of  Georgia  R.  Co.  v. 


McLendon,  167  Fed.  •61:  Perkins  v. 
Northern  Pac.  R.  Co.,  168  Fed.  445. 

86.  Southern  Pac.  Co.  v.  Califor- 
nia R.  Comrs.,  78  Fed.  236,  248  (where 
it  was  said:  "The  respondents  ob- 
ject to  the  remedy  of  the  bill,  and  In- 
sist that  no  Injunction  can  bo 
granted,  because  the  things  to  be  re- 
strained. It  is  claimed,  are  criminal 
prosecutions,  and  them  a  court  of 
equity  cannot  enjoin.  The  answer  to 
this  contention  Is  that  this  Is  not  a 
suit  to  restrain  a  criminal  prosecu- 
tion. It  Is  a  suit  [to]  restrain  an 
a.sserted  Illegal  action  of  the  board 
of  railroad  commissioners,  which  will 
Injuriously  affect  the  interests  and 
property  rights  of  the  complainant"). 

87.  Louisville,  etc.,  R.  Co.  v.  Ala- 
bama R.  Commn.,  157  Fed.  944,  968 
(whore  It  was  said:  "The  suspended 
laws  have  not  now,  and  can  never 
have,  force  and  effect  In  the  future 
until  the  suspension  Is  abrogated  by 
the  tribunal  to  which  la  Intrusted  the 
power  to  suspend  the  laws.  Kvery 
arrest  under  these  statutes  while 
they  are  suspended  is  therefore  a 
trespass  upon  the  rights  both  of  the 
employer  and  the  workman.  These 
arrests  are  to  be  made  to  prevent  the 
carrier  from  carrying  on  a  business 
in  a  way  which  is  lawful,  at  least 
during  the  period  of  suspension. 
They  are  threatened  in  order  to 
coerce  complainants  to  abandon  a 
right  to  protection  of  writs  of  a 
court  of  competent  Jurisdiction  which 
have  been  issued  to  prevent  a  multl- 

fllcity  of  suits,  and  Irreparable  in- 
ury  pendente  lite,  and  to  break  down 
and  defy  the  authority  of  a  court  of 
the  United  States  to  administer  the 
rights  of  parties  In  a  suit  of  which 
it  has  Jurisdiction  according  to  the 
usual  modes  of  procedure  in  equity. 
These  arrests  ought  also  to  be  en- 
Joined  because  they  would  be  efforts 
to  transfer  the  very  matters  In  dis- 
pute to  some  other  court,  and  thus 
defeat  the  exclusive  jurisdiction  of 
this  court.    They   ought   to  be  en- 


joined for  the  further  reason  that, 
under  the  circumstances  of  these 
cases,  the  threatened  arrests  would 
be  'endeavors"  to  'obstruct  or  impede' 
the  due  administration  of  justice  in 
these  very  cases,  in  violation  of  a 
criminal  statute  of  the  United 
States"). 

88.  Chicago,  etc.,  R.  Co.  v.  Dey, 
35  Fed.  866.  880,  1  LRA  744  (where 
the  court  said:  "Whatever  of  force 
there  may  be  in  such  arguments,  as 
applied  to  mere  personal  property, 
capable  of  removal  and  use  else- 
where, or  in  other  business.  It  la 
wholly  without  force  as  against  rail- 
road corporations,  no  large  a  propor- 
tion of  whose  investment  la  In  the 
soil  and  fixtures  appertaining  there- 
to, which  cannot  be  removed.  For  m. 
government,  whether  that  govern- 
ment be  a  single  sovereign  or  one  of 
the  majority,  to  say  to  an  Individual 
who  has  Invested  his  means  In  ao 
laudable  an  enterprise  as  the  con- 
struction of  a  railroad,  one  which 
tends  so  much  to  the  wealth  and 
prosperity  of  the  community,  that.  If 
he  flnds  that  the  rates  imposed  will 
cause  him  to  do  business  at  a  loss, 
he  may  quit  business,  and  abandon 
that  road.  Is  the  very  Irony  of  des- 
potism. Apples  of  Sodom  were  fruit 
of  Joy  in  comparison"). 

89.  Chicago,  etc..  R.  Co.  v.  Dey,  35 
Fed.  866,  1  LRA  744. 

90.  Lova  V.  Atchison,  etc.,  R.  Co., 
185  Fed.  321,  107  CCA  403  [certiorari 
den  220  U.  S.  618.  31  SCt  721,  65  L. 
ed.  612]  (where  the  court  said:  "The 
acquiescence  of  the  victim  of  a  con- 
tinuing injury  in  Its  Infliction  In  the 
past  constitutes  no  defense  against 
an  estoppel  of  his  right  to  an  injunc- 
tion against  his  future  continu- 
ance"); Central  of  Georgia  R.  Co.  v. 
McLendon,  167  Fed.  961. 

91.  AVkansas  Rate  Cases,  187  Fed. 
290  [rev  on  other  grounds  but  ap- 
proved on  this  230  U.  S.  553,  33  SCt 
1030,  67  L.  ed.  1625]. 


For  later  oasest  derelopneats  and  oluut^M  in  the  law  see  cumulative  Annotations,  dame  title,  pag| 
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Nor  is  it  a  defense  that  the  reduced  rates  may  in- 
crease the  volume  of  business  and  make  it  more 
remunerative  than  at  present,  as  the  court  must  de- 
termine rates  on  existing  facts."" 

[%  683]  (4)  Parties.  Shippers  of  articles  af- 
fected by  the  rates,  the  enforcement  of  which  the 
carrier  seeks  to  enjoin,  can  properly  be  joined  as 
defendants  as  representatives  of  their  class,  on  an 
allegation  that  unless  enjoined  they  will  attempt  to 
enforce  such  rates.''  Where,  by  the  provisions  of 
statutes  fixing  rates,  the  members  of  the  railroad 
commission  as  well  as  the  attorney-general  are 
chained  with  the  duty  of  securing  the  enforcement 
of  the  statutes,  they  are  the  proper  parties  to  a 
proceeding  to  enjoin  the  enforcement  of  the  rates 
so  fixed."  But  where  the  relation  of  the  attorney- 
general  of  a  state  to  a  state  railroad  commission  and 
the  enforcement  of  its  orders  is  simply  that  of  his 
general  official  relation  as  the  principal  law  officer 
of  the  state,  he  is  not  a  necessary  or  a  proper  party 
to  a  suit  to  enjoin  the  enforcement  of  an  order 
made  by  the  commission."' 

[$  684]  (5)  Pleading  and  Evidence.  A  com- 
plaint which  seeks  to  enjoin  rates  as  being  un- 
reasonable and  confiscatory  should  state  facts  which 
show  that  the  rates  do  not  afford  a  fair  return  on 
the  value  of  complainant's  property."  For  this 
purpose  every  fact  which  would  have  a  tendency 
to  enable  the  court  to  arrive  at  the  fair  value  of 


98.  Chicago,  eto.,  R.  Co.  t.  Dev. 
35  Fed.  866.  I  LRA  744. 

93.  Northern  Pac.  R.  Co.  v.  Lee. 
199  Fed.  621.  627  (where  the  court 
said:  "Though  not  directly  ruled 
upon,  this  courBe  has  been  noticed 
with  apparent  approval  by  the  Su- 
preme Court  In  jfix  p.  Young,  209  U. 
S.  123,  28  set  441,  62  L.  ed?  714,  13 
LRANS  932,  14  AnnCas  764.  While 
It  fs  true  that,  through  the  Commis- 
sion and  the  state's  Attorney  Gen- 
eral, the  public  is  represented,  though 
the  state  Is  not  sued,  yet  the  ship- 
pers Joined  aa  defendants  are  repre- 
sentatives of  a  class  directly  and 
particularly  affected"). 

M.  Southern  R.  Co.  v.  McNeil,  166 
Fed.  756. 

95.  Central  of  Georgia  R.  Co. 
aicLendon.  157  Fed.  961. 

96.  Southern  Pac.  Co.  v.  Campbell, 
230  U.  S.  637,  33  SCt  1027,  67  L.  ed. 
1610  [aft  189  Fed.  1821;  Southern 
Pac.  Co.  V.  California  R.  Commn.,  193 
Fed.  699;  Oregon  R..  etc.,  Co,  v. 
Campbell.  173  Fed.  967  fafT  230  U.  S. 
525.  33  SCt  1026.  67  L.  ed.  1604}; 
Storra  v.  Pensacola,  etc.,  R.  Co.,  29 
Fla.  617.  11  S  226;  Burlington,  etc., 
R.  Co.  V.  Dey,  89  Iowa  13,  56  NW  267. 


[a]  Bui*  applied. — (1)  Allegations 
of  a  bill  seeking  to  restrain  state 
regulation  of  local  rates  of  an  Inter- 
state carrier  are  insufficient  to  show 
that  they  will  deprive  the  carrier  of 
just  compensation  In  Its  Intra-state 
transportation,  where  receipts  and 
disbursements  for  the  previous  year 
are  not  given,  and  there  are  no  aver- 
ments aa  to  the  expenses  incurred  in 
the  intra-state  business,  as  dlstin- 
gulshed  from  the  interstate  business, 
or  as  to  the  share  of  the  value  of  the 
carrier's  property  assignable  to  the 
former.  Southern  Pac.  Co.  v,  Camp- 
bell. 230  U.  S.  537.  33  SCt  1027,  57  L 
ed.  1610.  (2)  Confiscation  entitling  a 
carrier  to  injunction  against  an  order 
fixing  maximum  intra-state  rates  Is 
not  made  by  a  bill  alleging  that  cer- 
tain specified  losses  In  revenue  will 
result,  without  showing  the  return 
permitted  under  the  rates  prescribed. 
Louisville,  etc.,  R.  Co.  v.  Garrett,  231 
f .  S.  298,  34  set  48.  68  L.  ed.  229  tafT 
186  Fed.  176].  (3)  It  Is  not  suffl- 
eient  for  the  bill  to  allege  that,  under 
the  order,  complainant  cannot  earn 
a  fair  return  on  Its  entire  Intra-state 
freight  business,  but  It  must  allege 
facts  from  which  It  can  be  deter- 
mined wbether  the  particular  rates 


afTected  by  the  order  are  fair  and 
reasonable  In  themeelves.  Northern 
Pac.  R.  Co.  V.  Lee,  199  Fed.  621. 
(4)  An  allegation  that  the  rates  fixed 
by  the  railroad  commissioners  are 
unjust  and  unreasonable,  when  com- 
pared with  the  rates  permitted  on 
other  lines  In  the  stale,  operating 
under  the  same  conditions,  does  not 
overthrow  the  reaaonableness  or  Jus- 
tice of  the  rate  complained  of,  as 
a  rate  reasonable  and  Just  In  itself 
for  one  road  may  not  be  so  for  an- 
other, although  they  connect  with 
each  other.  Storrs  v.  Pensacola.  etc., 
R.  Co.,  29  Fla.  617,  11  S  226.  <6) 
An  averment  in  a  petition  to  re- 
strain the  state  railroad  commis- 
sioners from  enforcing  an  order 
establishing  "through  Joint  rates"  ot 
freight  from  points  on  plaintlfTs  line 
to  points  on  the  lines  of  connecting 
carriers,  that  the  order  was  made 
without  authority  of  law,  and  In  ex- 
cess of  the  powers  of  the  commis- 
sioners, does  not  charge  that  the 
rate  established  Is  unreasonable. 
Burlington,  etc..  R.  Co.  v.  Dey,  89 
Iowa  13,  66  NW  267.  (6)  An  aver- 
ment in  the  petition  to  enjoin  the 
commissioners  from  fixing  a  Joint 
rate  under  the  Iowa  "Joint  Rate 
Act,"  that  "by  said  acts  your  peti- 
tioner ...  Is  compelled  to  enter 
Into  Involuntary,  unreasonable  and 
unprofitable  contracts   .   .   .  com- 

fielling  the  operation  of  its  road  at  a 
oas,"  Is  not  a  direct  allegation  oi 
fact,  hut  only  of  a  conclusion  that 
the  effect  of  the  statute  will  be  to 
compel  the  operation  of  petitioner's 
road  at  a  loss.  Burlington,  etc..  R. 
Co.  V.  Dey,  82  Iowa  312,  327.  48  NW 
98.  31  AmSR  477.  12  LRA  436. 

[b]  Presumption  In  sbsenoe  of 
allegatlonB^In  the  absence  of  alle- 
gations of  facts  showing  that  the 
rates  do  not  afford  a  fair  return  on 
the  value  of  the  property,  It  will  be 
presumed  that  the  rates  are  fair. 
Southern  Pac.  Co.  v.  Campbell,  189 
Fed.  182  [art  230  U.  S.  537,  33  SCt 
1027,  57  L.  ed.  1610]. 

[cj  BUI  held  snmolent  to  author- 
ise Ismaaoe  of  Injunction  to  prevent 
•nfOToement  of  rates. — Coal,  etc.,  R. 
Co.  V.  Conley.  167  W.  Va.  129,  67  SE 
613. 

07.  Houston,  etc..  R.  Co.  v.  Storey, 
149  Fed.  499  (amount  of  stock  and 
bonds  outstanding). 

"As  the  rates  sougUt  to  be  avoided 
apply  to  a  road  engaged  In  both  In- 


complainant 's  property  devoted  to  the  service  to 
which  the  rates  are  applicable,"^  and  the  cost  of 
such  service,  should  be  alleged,  as,  in  the  absence 
of  such  data,  it  is  impossible  for  the  court  to  say 
whether  the  rates  fixed  are  unreasonably  low  or 
not**  Where  several  orders  are  made  reducing 
rates  a  bill  alleging  that  the  efieet  of  such  orders 
is  to  take  complainant's  property  without  just  com- 
pensation is  not  demurrable  because  it  does  not  al- 
lege that  each  order  taken  by  itself  is  confisca- 
tory."' 

Deuttrrei.  A  suit  to  enjoin  the  enforcement  of 
railroad  rates  established  by  a  state  commission  is 
of  such  general  importance  and  so  far  independent 
of  the  particular  facts  which  may  be  developed  by 
the  proofs  that  it  will  not  be  disposed  of  on  demurrer, 
unless  the  bill  is  clearly  insufficient.^  And  allega- 
tions in  a  bill  that  the  rate  fixed  by  the  commission 
is  unreasonable,  and  that,  if  enforced,  it  will  result 
in  a  laige  loss  of  revenue  to  complainant,  are  not  in 
general  to  be  considered  as  admitted  by  demurrer.^ 
But  where  defendant  first  filed  answers  tendering 
issue  on  the  matters  of  fact,  and  testimony  was 
taken,  after  which  the  answers  were  withdrawn  and 
demurrers  filed,  it  must  be  assumed  that,  on  the 
taking  of  testimony,  defendants  became  satisfied 
that  the  particular  facts  were  as  stated  in  the  bill, 
and  that  the  conclusions  to  be  drawn  from  such 
facts  could  not  be  overthrown  by  any  other  matters.' 

terstate  and  local,  or  Intra-state. 
business,  and  In  the  carriage  of  both 
passengers  and  freight,  It  Is  essen- 
tial, to  enable  the  court  to  say  that 
those  rates  are,  as  alleged,  confisca- 
tory, that  the  bill  discloses  facts 
showing  with  rdasonable  deflnlteness, 
not  only  the  present  total  value  of 
the  road  affected,  with  the  gross  rev- 
enue derived  therefrom  from  all 
sources,  but  It  should  show  as  well 
the  gross  revenue  from  each  class  of 
business,  interstate  and  looal,  freight, 
passenger,  or  other,  and  the  propor- 
tionate property  values  devoted 
thereto,  respectively;  and  not  only 
should  the  gross  operating  expenses 
of  the  road  appear,  but  also  the  pro- 
portionate application  of  such  ex- 
penses to  the  different  classes  of 
traffic,  freight  and  passenger,  carried 
over  the  road,  so  that  the  net  reve- 
nue derived  from  each  source  may 
he  thereby  ascertained  and  the  ulti- 
mate, question  determined  as  to  the 
ertect  of  the  rates  complained  of 
upon  the  particular  traffic  adected 
thereby."  Southern  Pac  Co.  v.  Cali- 
fornia R.  Commn.,  193  Fed.  699.  704. 

98.  Oregon,  R.,  etc.,  Co.  v.  Camp- 
bell. 173.  :^d.  867  [aff  230  U.  S.  625, 
33  SCt  1026,  67  I.,  ed.  1604]. 

99.  Love  V.  Atchison,  etc.,  R.  Co., 
185  Fed.  821.  107  CCA  403  [certiorari 
den  220  TJ.  S.  618,  31  SCt  721,  65  L. 
ed.  612]  (where  it  was  said  that  a 
body  of  rates  prescribed  by  a  series 
of  orders  effective  at  different  dates 
within  a  few  months  has  the  same 
effect  as  that  of  a  single  order  pre- 
scribing all  the  rates  at  the  same 
time,  and  may  be  so  pleaded). 

1.  Houston,  etc.,  R.  Co.  v.  Storey, 
149  Fed.  499. 

S.  Central  of  Georgia  R.  Co.  v. 
McLendon,  157  Fed.  961.  See  Reagan 
V.  Farmers'  L.  &  T.  Co.,  154  U.  S. 
362,  14  SCt  1047.  38  L.  ed.  1014  (where 
the  court  said:  "It  would  not,  of 
course,  be  tolerable  for  a  court  ad- 
ministering equity  to  seize  upon  a 
technicality  for  the  purpose  or  with 
the  result  of  entrapping  either  of  the 
parties  before  It.  Hence  we  should 
hesitate  to  talte  the  flltng  of  the  de- 
murrers to  these  bills  as  a  direct  and 
explicit  admission  on  the  part  of  the 
defendants  that  the  rates  established 
by  the  commission  are  unjust  and 
unreasonable"  ) . 

3.  Reagan  v.  Farmers'  L.  A  T. 
Co..  1E4  if  S.  36S.  If^t  1047,  M  L. 
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Evidence.  A  preponderance  of  the  evidence,  as  in 
other  civil  cases,  is  sufficient  to  m^e  out  the  car- 
rier's  case  gainst  the  enforcement  of  rates.*  Evi- 
dence of  the  rates  in  force  in  other  cities  is  admis- 
sible." 

[$  685]  (6)  Decree.  A  decree  which  enjoins 
the  enforcement  of  a  rate  statute  as  confiscatory 
should  contain  a  clause  saving  to  defendant  the 
right  to  proceed  in  the  future  to  obtain  a  vacation 
thereof,  if  under  altered  circumstances  it  is  no 
longer  confiscatory." 

686]  c.  Appeal  from  Order  of  Commission 
Fixing  Rates.  Statutes  in  a  number  of  states  pro- 
vide for  an  appeal  by  a  railroad  company  to  desig- 
nated courts  from  orders  of  railroad  commissions 
fixing  rates,^  The  time  for  taking  the  appeal  is 
deteimincd  by  the  provisions  of  the  statute  author- 
izing it,'  and  the  steps  required  to  perfect  the  ap- 
peal must  be  complied  with.^  Courts  so  designated 
havQ  jurisdiction  to  determine  such  constitutional 
questions  as  concern  their  power  to  determine  the 
appeal.^"*  They  may  determine  whether  the  rates 
have  been  established  in  due  form  of  law  under  a 
valid  law  and  under  a  valid  commission,*^  and  may 
afford  relief  against  rates  established  by  the  com- 
mission which  are  unreasonable  and  unjust  to  the 
railroad  company  by  setting  aside  the  order  fixii^ 


4.  Western  R.  Co.  t.  Alabama  R. 
Commn..  197  Fed.  8S4  (holding  that. 
In  a  suit  by  railroad  oOmpanles  to 
unjoin  the  enforcement  ox  a  state 
itatute  flxingr  rates  on  the  sround, 
tunone  others,  that  It  made  arbitrary 
'slassincatlon  of  roads  and  was  un- 
constitutional as  depriving  complain- 
ants of  the  equal  protection  of  the 
laws,  they  are  requirM  to  prove  such 
itUentlon  only  by  a  jpreponderance 
of  the  evidence,  as  in  other  civil 
nasen). 

[a]  BrUlanae  lisUl  Insafllnlsnt  to 
slurw  ooBflSMtion. — Darnell  v.  Ed- 
wards, 209  Fed.  99:  Southern  Pac  Co. 
V.  Bartlne,  170  Fed.  72B. 
■  S>  State  Public  Service  Commn.  v. 
Baltimore,  etc..  R.  Co.,  122  Md.  S98, 
90  A  119:  State  Public  Service 
Commn.  v.  Northern  Cent.  R.  Co..  123 
Hd.  365,  90  A  105  (holding  that  In 
an  action  by  a  railroad  to  vacate  an 
order  of  the  public  service  commis- 
sion flxlng  rates  for  moving  loaded 
oars  within  the  vicinity  of  the  city 
of  Baltimore,  the  court  Improperly 
excluded  evidence  that  In  other  cities 
similar,  and  in  some  lower,  rates 
were  in  force,  the  fact  that  the  condi- 
tions were  not  in  all  resoects  similar 
ffolng  to  Its  weight  and  not  to  Its 
admissibility). 

8.  See  Smith  v.  Ames.  169  U.  S. 
46S,  18  set  418,  42  L.  ed.  819  (where 
the  action  of  the  circuit  court  In  pro- 
viding in  its  final  decree  that  defend- 
ant might,  when  the  circumstances 
have  changed  so  that  the  rates  flxed 
in  the  said  act  of  1893  shall  yield  to 
the  said  companies  reasonable  com- 
pensation for  the  services  aforesaid, 
apply  to  the  court  by  bill  or  other- 
wise, as  they  might  oe  advised,  for 
a  further  order  in  that  behalf,  was 
anproved  by  the  supreme  court); 
Higglnson  v.  Chicago,  etc..  R.  Co.,  100 
Ffd.  235,  238  [aff  102  Fed,  197,  42 
CCA  264]  (where  the  decree  provided 
that  "the  defendants,  members  of  the 
board  of  transportation  of  said  state, 
may  hereafter,  when  the  circum- 
stances have  changed  bo  that  the 
rates  fixed  In  the  said  act  shall  yield 
to  the  said  companies  reasonable 
compensation  for  the  services  ren- 
dered, apply  to  this  court,  by  supple- 
mental bill  or  otherwise") :  Coal,  etc., 
R.  Co.  V.  Conley,  67  W.  Va.  129,  67 
SE  613. 

7.  See  statutory  provisions;  and 
Southern  R,  Co.  v.  State  R.  Commn,, 
42  Ind.  A.  90.  83  NB  721;  Steenerson 
V.  Great  Northern  R,  Co.,  G9  Minn. 


353.  72  NW  713;  Gulf,  etc.,  R.  Co.  v. 
SUte,  26  Okl.  761,  110  P  651;  St. 
lAuIs,  etc.,  R.  Co.  V.  State,  24  OkL 
806,  106  P  861;  Norfolk,  etc.,  R.  Co.  v. 
Com..  108  Va.  289.  49  SB  39. 

[a]  la  musBota,  Q«n.  L.  (1887) 
c  10,  creating  the  railroad  and  ware- 
house comniisBlon  and  defining  Its 
duties,  does  not  authorise  an  appeal 
to  the  district  court  from  an  order  of 
the  commission  prescribing  rates  to 
be  charged  by  common  carriers. 
Railway  Transfer  Co.  v.  Railroad, 
etc.,  Commn.,  89  Minn.  231,  89  NW 
150. 

B.  Atchison,  etc.,  R.  Co.  v.  Love, 
28  OkL  192,  99  P  1081. 

9.  Atchison,  etc.,  R.  Co.  v.  Love, 
23  Okl.  192,  99  P  1081  (where  it  was 
said:  "Any  proper  party  feeling 
aggrieved  may  prosecute  an  appeal 
therefrom  by  making  application  to 
the  chairman  of  said  commission  for 
him,  under  the  seal  of  said  commis- 
sion, to  certify  to  this  court  all  the 
facts  upon  which  the  action  appealed 
from  was  based,  and  which  may  be 
essential  for  the  proper  decision  of 
the  appeal,  together  with  such  evi- 
dence Introduced  before  or  considered 
by  the  commission  as  may  be  se- 
lected, specified,  and  required  to  be 
certified  by  any  party  in  interest,  as 
well  as  such  other  evidence  so  Intro- 
duced or  considered  aa  the  commis- 
sion may  deem  proper,  and  also  a 
written  statement  of  the  reasons 
upon  which  the  action  sought  to  be 
appealed  from  Is  based,  to  be  filed 
with  the  record  of  the  case,  which 
will  constitute  the  record  for  review 
in  this  court"). 

10.  Chicago,  etc.,  R.  Co.  v.  State 
R.  CommnrTs  Ind,  A.  439,  78  NE  338. 
79  NB  620.  Compare  Chicago,  etc., 
R.  Co.  v.  State  R.  Commn.,  88  Ind.  A. 
439,  78  NE  338,  79  NE  520. 

11.  Chicago,  etc.,  R.  Co.  v.  State 
R.  Commn.,  38  Ind.  A.  439,  78  NE  338, 
79  NE  520. 

12.  Southern  R.  Co.  v.  State  R. 
Commn.,  42  Ind.  A.  90,  83  NE  721; 
Chicago,  etc..  R,  Co.  v.  State  R. 
Commn..  38  Ind.  A.  439.  78  NE  338. 
79  NE  520. 

13.  Southern  R.  Co.  v.  State  R. 
Commn,.  42  Ind.  A.  90,  83  NE  721; 
Steenerson  v.  Great  Northern  R.  Co., 
69  Minn.  353,  72  NW  713.  See  also 
suora  fi  674. 

14.  Steenerson  v.  Great  Northern 
R.  Co..  69  Minn.  353,  72  NW  713. 

15.  Steenerson  v.  Great  Northern 
R.   Co..   69  Minn.    363,    72    NW  713; 


the  rates  and  enjoining  its  enforcement,"'  although 
they  have  no  power  to  fix  the  rates  themselves." 
.  It  has  been  said  that  the  power  of  the  court  is  anal- 
ogous to  that  of  an  appellate  eonrt  to  detramine 
whether  or  not  the  verdict  of  a  jury  is  excessive 
and  to  what  extent.^'  On  an  appeal  from  an  order 
of  the  railroad  commission  fizii^  rates,  the  rates  are 
to  be  regarded  as  prima  facie  just  and  reasonabUf 
and  the  burden  is  on  the  carrier  to  show  that  the 
rates  so  fixed  are  unreasonable/^  and  unless  it  does 
so  the  order  of  the  commission  will  be  affirraed.'^* 
An  appeal  by  a  carrier  from  a  general  order  of 
the  commission  not  directed  against  any  specific 
company  or  companies  by  name  will  be  dismissed 
when  it  does  not  appear  from  the  record  that  the 
rates,  schedule,  facilities,  or  conveniences  of  such 
appellant  company  are  affected  by  the  order  ap- 
pealed from.''  It  is  not  necessary  that  a  motion  for 
a  new  trial  be  filed  and  presented  to  the  commission, 
in  order  to  have  the  court  on  appeal  determine  the 
reasonableness  and  justness  of  the  order  of  the  com- 
mission from  which  the  appeal  is  prosecuted,'* 

687]  d.  Action  to  Set  Aside  Order  of  Rail- 
road Oonunission  Fixing  Bates  or  Ordering  Befnnd. 
By  the  statutes  of  some  states,  carriers  are  em- 
powered to  maintain  an  action  to  set  aside  the 
orders  of  railroad  commissicms  fixing  rates,"  or 

Washington  Southern  R.  Co.  v.  Com., 
112  ^a.  516,  71  SE  539. 

16.  Chicago,  etc.,  R.  Co.  v.  State. 
35  Okl.  288,  128  P  90S;  Washington 
Southern  R.  Co.  v.  Com..  112  Va.  516, 
71  SE  689.  See  also  Chicago,  etc.,  R. 
Co.  V.  State,  35  Okl,  214,  220,  224,  229. 


128  P  900,  903,  904,  907  (holding  that, 
where  after  an  appeal  from  freight 
rates  promulgated  by  the  corporation 
commission  the  commiBSlon  recom- 
mended a  modification  of  Us  order, 
and  appellants  submitted  the  appeal 
on  the  record  and  recommendation 
without  briefs  and  without  pointing 
out  wherein  the  order  as  modUled 
was  unreasonable.  It  will  be  affirmed 
as  modified). 

{a1  Thus,  where  it  appears  that  a 
freight  rate  on  commercial  fertilizers 
fixed  by  the  railroad  commission  was 
about  the  same  as  that  flxed  by  the 
carrier  for  acid  phosphate  shipped  in 
bulk,  and  that  the  only  difference  be- 
tween the  bulk  fertilizer  and  the  fin- 
ished product  shipped  in  bags  for 
which  a  higher  rate  was  charged  by 
the  carrier  was  the  addition  of  cin- 
ders to  the  raw  material  to  reduce 
its  strength,  and  that  the  rate 
charged  prior  to  the  last  eight  years 
was  about  the  same  as  that  flxed  by 
the  commission,  and  there  was  no 
general  advance  in  freight  rates  at 
the  time  of  the  prior  change  and  no 
reason  was  offered  for  that  advance, 
the  ruling  of  the  commission  will  not 
be  disturbed.  Southern  R.  Co.  v. 
State  R.  Commn..  42  Ind.  A.  90,  SS 
NE  727. 

17.  Gulf,  etc.,  R.  Co.  v.  State,  2ft 
Okl.  761,  110  P  661. 

18.  Atchison,  etc..  R,  Co.  v.  Love, 
23  Okl.  192.  99  P  1081. 

19.  See  statutory  provisions;  and 
Chicago,  etc.,  R.  Co.  v.  State  R, 
Commn.,  173  Ind.  469,  87  NE  1030.  30 
NE  1011;  Gulf,  etc^  R.  Co.  v.  Rail- 
road Commn.,  102  Tex.  388,  US  SW 
741,  116  SW  796;  Railroad  Commn. 
v.  Houston,  etc.,  R.  Co.,  90  Tex.  840. 
38  SW  750;  Chicago,  etc.,  R.  Co.  V. 
State  R.  Commn.,  156  Wis.  47,  146 
NW  216.  974:  Minneapolis,  etc.,  XL  Co. 
V.  SUte  R.  Commn.,  186  Wis.  14«,  11 S 
NW  905,  17  LRANS  821, 

[a]  The  terms  "nBreasonahle"  and 
"niijuat"  as  used  in  such  a*  statute 
are  not  to  be  restricted  to  mean  that 
the  regulation  complained  of  Is  a 
taking  of  property  without  proper 
compensation  or  without  due  process 
of  law.    Railroad  Commn.  v.  Hous- 
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onlcring  a  refund  of  excessive  chaises."*  And  it 
has  been  held  that  an  order  for  refund  of  charges 
is  subject  to  review  on  appeal  from  the  judgment  of 
the  court.^*  Where  the  statute  provides  that  the 
petition  may  set  forth  a  particular  cause  of  objec- 
tion to  the  rates,  or  to  either  or  all  of  them,  the 
carrier  is  not  required  to  attack  all  the  rates  but 
may  attack  one  only.^  The  burden  of  proof  is  on 
the  carrier  to  shov  that  the  rates  are  unreasonable 
by  clear  and  satisfactory  proof,"  an^  the  petition 
should  allege  facts'and  circumstances  which,  if  true, 
would  authorize  the  court  to  adjure  the  rates  un- 
just and  unreasonable  as  a  matter  of  law."  It  has 
been  held,  however,  that  the  commission  because  of 
its  administrative  nature  and  expert  knowlec^  may 
ai^ly  that  knowledge  in  determining  the  reason- 
ableness of  rates,  wiUiout  having  any  basis  therefor 
in  evidence.*" 

688}  S.  Interstate  Bates.  Where  the  inter- 
state commerce  commission  fixes  a  rate  for  a  com- 
modity and  the  validity  of  such  rate  is  subject  to 
grave  and  serious  doubt,  an  interlocutory  injunction 
may  be  granted  pending  a  judicial  detennination  of 
the  reasonableness  of  the  rate.^" 

[(  689]  P.  Proceedings  Maintainable  by  Ship- 
per or  Oonaignee  for  Aelief  against  Unreasonable 
Bates^ — 1.  Interstate  Rates.  An  action  lies  at  com- 
mon  law  to  recover  an  amount  charged  for  trans- 
portation  in  excess  of  that  fixed  by  law.™  This  rule 
applies  to  charges  in  excess  of  the  schedule  of  rates 
fileid  with  the  interstate  commerce  commission,"  and 
no  prior  application  to  the  commission  is  necessary 
before  4}ringing  an  action  to  recover  the  ezce^ 
over  the  rate  filed."*  Bat  a  shipper  who  has  not 
been  charged  rates  in  excess  of  tiiose  filed  with  the 
commission  may  complain  that  the  rates  are  never- 


theless excessive  and  unreasonable.  As  elsewhere 
shown,  where  common  carriers  have  adopted,  filed, 
and  published  schedules  of  rates  for  interstate  ship- 
ments, carriers,  shippers,  and  consignees  alike  arc 
bound  thereby,"  and  the  courts  must  enforce  the 
schedule  rates  in  fixir^  the  rights  and  liabilities  of 
the  parties.*'  Individual  shippers  are  not  entitled  to 
raise  the  question  of  the  reasonableness  of  such 
rates  in  an  action  brought  by  them  against  the  car- 
rier, as  that  would  result  in  discrimination."^  It  is 
well  settled  that  the  Interstate  Commerce  Act  abro- 
gates the  common-law  remedy  for  recovery  of  al- 
leged unreasonable  freight  chaises  on  interstate 
shipments  where  the  rates  charged  are  those  duly 
fixed  by  the  carrier  according  to  the  act  and  have 
not  been  found  unreasonable  by  the  interstate  com- 
merce commission."  But  a  shipper  has  the  right 
by  appropriate  proceedings  before  the  commission 
to  attack  the  rate  or  the  classification,  and  if  either 
or  both  are  held  to  be  unreasonable,  he  may  secure 
appropriate  relief  by  a  reparation  order  from  the 
commission,  or  by  suit  in' court  after  a  finding  by 
the  commission  that  the  rates  are  unreasonable,  and 
the  making  of  a  reparation  order  which  the  carrier 
fails  to  comply  with."  But  primarily  redress  must 
be  sought  through  the  interstate  commerce  commis- 
sion which  alone  has  power  to  alter  an  established 
schedule  on  the  ground  that  the  rates  fixed  therein 
are  unreasonable.^**  And  this  is  so,  even  when  the 
exaction  of  such  excessive  rates  was  the  result  of  a 
combination  and  conspiracy  made  unlawful  by  the 
Sherman  Anti-Trust  Law.*'  Neither  proceedings  be- 
gun by  other  shippers  nor  findings  of  unreasonable- 
ness and  orders  issued  thereon  hy  the  commission 
will  save  the  rights  of  those  who  disn^ard  the  pro- 
visions of  the  statute  that  all  complaints  for  the 


ton.  etc..  R.  Co..  90  Tex.  340.  38  SW 
750. 

[b]    ExotiuiTMissa    of  statutorr 

maMji< — A  statute  permitting  the 
aggrieved  party  to  bring  hla  action 
In  the  circuit  court  after  a  decision 
of  the  commission  Is  for  the  purpose 
of  having  the  decision  judicially  de- 
termined before  Its  enforcement,  and 
If  the  person  aggrieved  falls  to  avail 
himself  of  the  statutory  remedy  of 
questioning  the  decision,  It  will  be 
held  conclusive  except  for  the  cause 
that  renders  the  decision  void  as  to 
the  unconstitutionality  of  the  order. 
Nothing  Is  better  settled  than  that, 
when  me  legislature  specifically  pre- 
scribes an  adequate  and  legal  rem- 
edy, that  alone  is  open  to  the  litigant. 
Southern  Indiana  R.  Co,  v.  State  R. 
Commn.,  172  Ind.  113.  87  NE  966. 

flO.  Chicago,  etc..  B.  Co.  v.  State 
R.  Commn.,  1E6  Wis.  47.  145  NW  216, 
974. 

ai.  Minneapolis,  etc.,  R.  Co.  v. 
State  R.  Commn.,  158  Wis.  102.  147 
NW  366;  Chicago,  etc..  R.  Co,  v. 
State  R.  Commn.,  156  Wis.  47,  145 
NW  216.  974. 

Sa.  Gulf,  etc..  R.  Co.  v.  Railroad 
Commn..  102  Tex.  338,  113  SW  741. 
116  SW  795. 

33.  Gulf.  etc..  R.  Co.  v.  Railroad 
Commn.,  102  Tex.  338,  113  SW  741, 
116  SW  7d5:  Chicago,  etc.  R.  Co.  v. 
Railroad  Commn.,  166  Wis.  47,  146 
NW  216,  974. 

"The  courts  must  regard  Its  ac- 
tions, when  within  the  limits  of  its 
delegated  powers,  as  being  the  result 
of  a  purpose  to  do  Justice  between  all 
parties,  and  as  baving  resulted  in 
Just  and  correct  action  until  it  be 
shown  by  clear  and  satisfactory  evi- 
dence to  be  otherwise.  Railroad 
Commn.  v.  Weld,  96  Tex.  394,  73  SW 
5S9.  The  language,  'clear  and  satis- 
factory evidence' limits  the  power  of 
courts  In  setting  aside  rates,  etc..  to 
cases  In  which  it  may  be  established 
by  evidence  which  leaves  no  reason- 
ble  doubt  In  the  Judicial  mind  that 


the  rate  or  rule  is  unjust  and  unrea- 
sonable." Railroad  Cfommn.  v.  Gal- 
veston Chamber  of  Commerce.  166 
Tex.  101.  115,  145  SW  573. 

[a1  The  purpose  of  statutes  plao- 
Ing  th%  burden  of  proof  on  oomplain- 
ant  to  show   that   the  rates  com- 

f lained  of  are  unreasonable  and  un- 
ust  is  to  guard  the  railroad  commis- 
sion from  improper  interference,  and 
to  provide  that  the  courts  shall  re- 

frard  Its  action,  within  the  limits  of 
ts  delegated  powers,  as  the  result 
of  a  purpose  to  do  justice,  so  that 
the  right  of  the  courts  to  set  aside 
decisions  of  the  commission  must  be 
limited  to  cases  In  which  the  evi- 
dence leaves  no  reasonable  doubt 
that  the  rate  or  rule  Is  unjust  and 
unreasonable.  Under  such  provi- 
sions, the  courts  may  not  inquire 
into  th©  motives  of  the  commission, 
but  are  concerned  only  with  the  re- 
sults of  their  action  and  its  effect  on 
the  rights  of  shippers.  Railroad 
Commn.  v.  Galveston  Chamber  of 
Commerce,  105  Tex.  101,  145  SW  573. 

34.  Gulf,  etc..  R.  Co.  v.  Railroad 
Commn..  102  Tex.  338.  113  SW  741, 
116  SW  795. 

[a]  On  demurrer. — Where  the 
petition  of  a  railroad  company  at- 
tacking the  reasonableness  of  the 
rates  fixed  by  the  commission  Is  de- 
murred to.  the  court  In  determining 
whether  the  unreasonableness  of  the 
rate  is  established  by  clear  and  sat- 
isfactory evidence  must  consider  the 
allegations  of  the  petition  aa  proved 
by  clear  and  satisfactory  evidence. 
Gulf,  etc.,  R.  Co.  V.  Railroad  Commn., 
102  Tex.  338,  118  SW  741.  116  SW 
795. 

25.  Chicago,  etc.,  R.  Co.  v.  State 
R.  Commn..  1B6  Wis.  47,  145  NW  216, 

974. 

36.  Atchison,  eta,  R.  Co.  v.  Inter- 
state Commerce  Commn.,  182  Fed. 
189. 

37.  Allowaao*  of  atttaney's  fees 
tat  actions  to  eaf <«ee  award  of  dam- 
affM  hr  oOTwwi— tea  for  aaiawftti  tfls- 


crlmlnatlOB  see  Infra  9  816. 

38.   Common  law  aottena  to 
eover  overoharge  see  Infra  9  70S. 

88.    See  Infra  I  710. 

30.    See  infra  g  716. 
'31.    See  supra  5  070. 

33.  Great  Northern  R.  Co.  v. 
O'Connor,  232  U.  S.  508.  34  SCt  380, 
58  L.  ed.  703. 

33.  Rather  v.  Nashville,  etc,  R, 
Co.,  131  Tenn.  289,  174  SW  1113.  And 
see  Infra  fi  710.  ■ 

34.  See  Infra  8  710. 

35.  Great  Northern  R.  Co.  v. 
O'Connor,  232  U.  S.  508,  34  SCt  380, 
58  L.  ed.  703;  Geraty  v.  Atlantic 
Coast  Line  R.  Co.,  211  Fed.  227; 
Howard  Supply  Co.  v.  Chesapeake, 
etc.,  R.  Co..  162  Fed.  188,  191.  And 
see  cases  Infra  note  %ft. 

36.  U.  S.— A,  J.  Phillips  Co.  V. 
Grand  Trunk  Western  R.  Co.,  236  U. 
S.  662.  35  SCt  444.  59  L.  ed.  774  [aff 
195  Fed.  12,  115  CCA  94];  Texas,  etc.. 
R,  Co.  v.  Abilene  Cotton  Oil  Co..  204 
U.  S.  426.  27  SCt  350.  51  L.  ed.  553. 
9  AnnCas  1075  and  note  [rev  (Tex.) 
85  SW  1052]  (leading  case);  Meeker 
V.  Lehigh  Valley  R.  Co..  162  Fed. 
354;  Howard  Supply  Co.  v.  Chesa- 
peake, etc..  R.  Co.,  162  Fed.  188, 

Kan. — Atchison,  etc^  R.  Co.  v.  Su- 
perior Refining  Co.,  8S  Kan.  732,  112 
P  604. 

Mich. — L.  Starks  Co.  v.  Grand 
Rapids,  etc.,  R.  Co.,  166  Mich.  G48, 
131  NW  143. 

N.  T. — Baltimore,  etc..  R.  Co.  v. 
La  Due,  128  App.  Div.  694.  112  NTS 
964  [rev  57  Mlsc,  614.  108  NYS  658). 

W.  Va. — Robinson  v.  Baltimore, 
etc.,  R.  Co..  64  W.  Va.  406.  63  SE  823. 

37.  Meeker  v.  Lehigh  Valley  R, 
Co.,  162  Fed.  354  (where  It  was  said 
that  the  Sherman  Antl-Truat  Law 
[Act  July  2,  1890.  26  U.  S.  St.  at  L. 
210  c  647  I  71.  does  not  give  any 
right  of  action  for  damages  sustained 
by  the  payment  of  excessive,  unjust, 
or  unreasonable  rates  to  interstate 
carriers,  such  relief  4>eing  pnMrided 
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recovery  of  damages  shall  be  filed  with  the  commis- 
sion within  two  years  from  the  time  the  cause  of 
action  accrues  and  not  after,  and  that  a  petition  for 
the  enforcement  of  an  order  for  the  payment  of 
money  shall  be  filed  in  court  within  one-  year  from 
the  date  of  the  order  and  not  after.^  In  an  action 
to  recover  for  overcharges  on  an  interstate  shipment 
for  which  an  award  of  damages  has  been  made  by 
the  interstate  commerce  commission,  an  allegation 
that  such  charges  were  unjust,  unreasonable,  and 
in  violation  of  law  is  one  lai^ly  of  fact  and  is  suf- 
ficiently specific  as  against  a  general  demurrer.^ 

Attorney's  fees.  The  statutes  under  considera- 
tion provide  that,  if  a  suit  is  brought  to  enforce  a 
reparation  order,  and  the  petitioner  finally  prevails, 
he  shall  be  allowed  a  reasonable  attorney's  fee,  to 
be  taxed  and  collected  as  a  part  of  the  costs  of  the 
suit.  The  constitutionality  of  this  statute  has  been 
upheld."*  Where  a  railroad  company  brings  error 
to  review  the  judgment  in  such  a  suit,  which  is 
affirmed,  an  allowance  of  attorney's  fees  on  account 
of  the  appellate  proceedings  may  properly  be  made 
in  addition  to  that  made  by  the  trial  court." 

690]  2.  Intra-state  Bates.*'  Under  statutory 
provisions  in  some  jurisdictions,  statd  railroad  com- 
missions are  empowered,  on  complaint  of  the  party 
a^rieved,  to  order  an  award  of  excessive  freight 
chaises  by  way  of  reparation;  in  other  words,  to 
order  restitution  of  any  sum  collected  and  charged 
by  a  carrier  in  the  enforcement  of  a  rate  afterward 
found  by  the  commission  to  have  been  unrcason- 
able.**    These  statutes  are  not  in  violation  of  the 


state  or  the  federal  constitutions.**  The  commis- 
sion is  not  given  power  to  enforce  the  refund,  but 
the  party  ag^eved  may  after  the  findii^  maintain 
an  action  in  the  courts  to  recover  the  amount  of 
the  excessive  charge  as  found  by  the  commission.** 
And  it  has  been  held  essential  to  the  recovery  of 
excess  chaises  of  the  character  under  consideration 
that  there  should  have  been  a  complaint  to  the 
commission,  and  that  the  fact  that  another  shipper 
had  made  complaint  to  the  commission  which  had 
found  the  chains  excessive  and  had  ordered  their 
reduction  did  not  relieve  the  shipper  suing  to  re- 
cover excess  charges  paid  under  the  former  rates 
from  making  complaint  thereof  to  the  commission.** 
In  the  absence  of  constitutional  or  statutory  author- 
ization a  state  railroad  commission  has  no  power  to 
make  a  reparation  order  directing  a  refund  by  a 
carrier  to  a  shipper  or  a  consignee  of  an  overcharge 
for  freight.*' 

'  691]  Q.  Proceedings  Uaintainable  by  Bond- 
holders for  Belief  against  Unreasonable  Bates.  A 
person  holding  bonds  of  a  railroad  company  secured 
by  mortgage  cannot  enjoin  enforcement  of  a  statute 
prescribing  rates  by  merely  showing  that  rates  are 
confiscatory;  he  must  further  show  that  the  bonds 
will  not  be  collectable  if  such  rates  are  enforced." 

692]  B.  Effect  of  Ohange  of  Bates  after 
Shipment  Has  Commenced.  Changes  in  freight 
rates  ot  interstate  shipments,  from  the  through 
rate  given  in  the  tariff  schedules  in  force  at  the 
time  the  shipment  begins  to  move,  will  not  be  g^ven 
a  retroactive  effect.*' 


38.  A.  J.  Phllllpa  Co.  v.  Grand 
Trunk  Western  R.  Co.,  236  U.  8,  662. 
86  set  444,  Sd  U  ed.  774  [aff  195  Fed. 

12,  115  CCA  94]. 

39.  Denver,  etc.,  B.  Co.  V.  Ba«r 
Bi-OH.  Mercantile  Co.,  209  Fed.  577. 
12G  CCA  3!)9. 

40.  Denver,  etc.,  R.  Co.  v.  Baer 
Bros.  Mercantile  Co.,  209  Fed.  B77, 
126  CCA  399. 

41.  Lioulsvllle.  etc.,  R.  Co.  v. 
Plckeraon.  191  Fed.  706,  112  CCA  MS 
[aft  187  Fed.  874]. 

42.  Ooxtunon-law  right  at  action 
for  overolutrir*  see  Infra  S  708. 

43.  See  statutory  provisions;  and 
Illinois  Cent.  R.  Co.  v.  Paducah 
Brewery  Co.,  157  Ky.'357,  163  SW  239 
(under  a  statute  providing  that  the 
commission  shall  near  and  determine 
complaints  in  respect  to  the  charging 
and  oollectlnR  of  more  than  a  just 
and  reasonable  rate,  and  shall  render 
such  award  as  may  be  proper,  and 
that,  if  the  award  of  the  commission 
Is  not  satisfied,  the  record  may  be 
filed  tn  the  proper  circuit  court  and 
reduced  to  Judgment  by  a  trial  had 
in  all  respects  as  other  ordinary 
cases)'.  Turner  Creamery  Co.  v.  Chi- 
cago, etc..  R.  Co.,  36  S.  D.  310.  154 
Nw  819  (under  a  statute  providing 
that  any  person  or  corporation  may 
complain  of  a  violation  of  the  stat- 
ute by  a  common  carrier  by  applying 
to  the  board  of  railroad  commission- 
ers on  a  petition  which  shall  state 
the  facts  and  allege  the  damages, 
and  that  It  shall  then  be  the  duty  of 
the  board  to  investigate  the  matter.s 
complained  of  and  to  make  a  report 
and  order,  after  investigation,  if  it 
appears  to  the  satisfaction  of  the 
commission  that  the  statute  has  been 
violated):  Minneapolis,  etc.,  R,  Co.  v. 
State  R.  Commn.,  158  Wis.  102.  147 
NW  366;  Chicago,  etc.,  R.  Co.  v.  State 
R.  Commn..  156  Wis.  47,  146  NW  216, 
974  (under  a  statute  providing  that 
the  commission,  on  the  complaint  of 
any  person  aggrieved  that  a  rate  or 
charge  exacted  la  erroneous  or  exor- 
bitant, shall  hear  the  complaint  and 
decide  on  the  merits  thereof  on  no- 
tice and  hearing,  and  that,  if  the  rate 
Is  found  to  be  erroneous  or  exorbi- 


tant, the  commission  shall  find  what 
in  Its  Judgment  would  have  been  a 
reasonable  rate  or  charge  for  the 
service  complained  of,  and  if  this 
reasonable  amount  Is  less  than  the 
amount  exacted  the  carrier  shall  have 
the  right  to  refund  to  the  person 
making  such  charges  the  amount 
found  to  be  excessive). 

[a]  BetroaotlT*  ord«r  fox  rcfnad. 
—It  has  been  held  that  a  railroad 
commission,  on  estBhlishing  a  Joint 
rate  on  two  roads.  Is  not  without  Ju- 
risdiction to  order  a  refund  of  the 
difference  between  that  rate  and  the 
sum  of  the  local  rates  on  previous 
.shipments,  on  the  ground  that,  the 
local  rates  having  been  fixed  by  the 
commission,  the  order  was  retroac- 
tive. Minneapolis,  etc.,  R.  Co.  v. 
State  R.  Commn.,  158  Wis.  102.  147 
NW  366  (decided  by  an  equally 
divided  court). 

44.  Illinois  Cent.  R.  Co.  v.  Padu- 
cah  Brewerv  Co.,  167  Ky.  857,  163 
SW  239  (not  a  violation  of  the  due 
process  and  equal  protection  clauses 
of  the  state  and  the  federal  constitu- 
tions); Turner  Creamery  Co.  v.  Chi- 
cago, etc.,  R.  Co.,  3S  S.  D.  310.  154 
NW  819  (holding  that  the  constitu- 
tional provision  guaranteeing  trial 
by  jury  to  all  persons  is  not  violated 
by  provisions  of  this  character,  as 
an  order  of  the  commission  can  be 
enforced  onlv  by  a  suit  In  which  a 
Jury  trial  may  be  had). 

4B.  Illinois  Cent.  R.  Co.  v,  Padu- 
cah  Brewery  Co.,  157  Ky.  357.  163 
SW  239:  Turner  Creamery  Co.  v.  Chi- 
cago, etc..  R.  Co.,  36  S.  D.  310,  1!14 
NW  819;  Chicago,  etc..  R.  Co.  v.  State 
R.  Commn..  166  Wis.  47,  145  NW  216, 
974. 

46.  Graham  Ice  Co.  v.  Chicago, 
etc..  R.  Co.,  163  Wis.  145.  140  NW 
1097.  For  similar  eases  under  the 
Interstate  Commerce  Act  see  supra 
I  689. 

47.  Santa  F6  Gold.  etc..  MIn.  Co. 
v.  Atchison,  etc..  R.  Co..  21  N.  M.  496, 
166  P  1093;  Murphy  v.  New  York 
Cent.,  etc.,  R,  Co..  ifo  App.  DIv.  788, 
166  NYS  49. 

.  [a]  noTlsloaa  not  oonfexrtng 
poirar.1— ^(1)  A  constitutional  provv- 


sion,  to  the  effect  that  the  supreme 
court  shall  carry  into  effect  the 
Judgment,  orders,  and  decrees  made 
by  a  railroad  commission,  by  fine, 
forfeiture,  mandamus.  Injunction, 
and  contempt,  or  other  appropriate 
proceedings,  does  not  authorize  the 
commission  to  award  a  shipper  repa- 
ration for  past  excessive  and  unrea- 
sonable charges  for  freight.  Santa 
Gold,  etc.,  Mln.  Co.  v.  Atchison, 
etc..  R.  Co.,  21  N.  M.  496,  1,')5  P  1093. 
(2)  Nor  Is  such  power  conferred  by 
the  New  York  Public  Service  Com- 
mission Law,  the  provistons  of  which 
are  a.^  follows:  Section  28  requires 
commnn  carriers  to  file  with  the 
commission  schedules  of  rates  and 
regulations.  Section  29  provides 
that  no  ch.inge  shall  be  made  In 
rates,  except  on  thirty  days'  notice 
or  order  of  the  commission.  Section 
33  prohibits  transportation  unless 
rates  are  filed.  Section  34  prohibits 
transportation  at  rates  lower  than 
those  in  the  schedules  filed.  Section 
49  provides  that,  on  motion  or  com- 
plaint, the  commission  shall  deter- 
mine whether  rates  are  reasonable, 
and  the  carrier  shall  thereafter  obey 
the  orders  of  the  commission  with 
respect  to  the  rates  to  be  charged. 
Murphv  V,  New  York  Cent,  etc.,  R, 
Co..  170  Ann.  Div.  788.  158  NYS  49. 

rb]  Bat's  antliorlBSd  1>r  oonunla- 
ston  and  snbSMuntlr  daolared  wa- 
reasonaU*. — In  the  absence  of  con- 
stitutional or  statutory  authoriza- 
tion, a  state  railroad  commission  has 
no  authority  to  assess  or  award 
against  a  carrier  damages  alleged  to 
have  been  sustained  by  a  shipper  or 
a  consignee  by  reason  of  such  car- 
rier's observance  of  a  freight  rate 
authorized  by  the  commission,  but 
subsequently  declared  unreasonable. 
Texas,  etc.,  R.  Co.  v.  State  R. 
Commn..  137  Jot.  1059,  69  S  837. 

40.  Winthrop  v.  Fellows,  230  Fed, 
702. 

4a.  Horton  v.  Tonopah,  etc.,  R. 
Co.,  225  Fed.  406. 

[a]  Bsaaon  for  nils^The  sched- 
ule of  rates  flied  with  the  Interstate 
commerce  commission,  posted  and 
published    In    conformity   with  the 


For  lat«r  oasM.  OsraltqniMnta  and  ohaBffse  In  the  law  see  cumulative  Annotations, 


§§  693-695] 


CARRIERS 


[IOC.  J.]  441 


ZX   FBEIOHT  OHABGES  AKD  LIENS 


[$  6931  A.  Oharges— 1.  Whether  Fayahle  in 
Advance.  That  the  carrier  may  be  chargeable  as 
common  carrier,  the  service  must  be  for  compensa- 
tion," and  this  compensation  may  be  required  in 
advance,  and  if  not  so  paid  the  carrier  may  refuse 
to  receive  the  goods."  This  is  on  the  principle  that 
carriers  have  the  same  rights  as  individuals  or  other 
corporations  to  require  payment  for  a  service  be- 
fore it  is  rendered  or  to  extend  credit  for  such  serv- 
ice." This  common-law  rule  is  not  abrogated  by 
state  and  federal  legislation  for  the  supervision  of 
eommon  carriers."  But  it  is  not  necessary  that 
chaises  be  tendered  in  advance  unless  demanded." 
The  right  to  prepayment  of  chaises  is  deemed  to 
have  been  waived  where  the  carrier  accepts  the 
goods  from  the  shipper  for  transportation  without 
exacting  payment  in  advance  liability  will  attach 
in  such  cases  as  though  the  freight  were  actually 
prepaid;"  and  it  then  becomes  the  duty  of  the  car- 
rier to  transport  the  goods  to  their  destination  or  to 
deliver  them  to  the  next  receiving  carrier." 


694]  2.  Amount  Allowable"" — a.  In  Absence  of 
Contract  or  Statutory  Regulation.  In  the  absence  of 
special  statutory  regulation  of  rates  to  bo  paid  for 
transportation  or  of  a  contract  fixing  the  amount 
of  compensation  to  be  paid,  the  law  implies  a  rea- 
sonable compensation  to  be  determined  in  an  action 
in  which  the  question  as  to  the  amount  of  compen- 
sation arises,  and  to  be  measured  by  what  is  ordi- 
narily chained  for  like  services  under  like  condi- 
tions.** However,  this  is  the  extent  of  the  carrier's 
rights,  and  he  is  not  entitled  to  more  than  a  reason- 
able compensation." 

[$  695]  b.  Under  Oontract."'  So  far  as  interstate 
shipments  are  concerned,  the  right  of  private  con- 
tract as  to  rates  between  the  shipper  and  the  carrier 
has  been  entirely  abrogated  by  the  enactment  of 
the  Interstate  Commerce  Act."  In  like  manner,  as 
regards  intra-state  shipments,  if  a  state  railroad 
commission  has  fixed  rates  a  shq>per  and  a  carrier 
can  make  no  contract  for  rates  other  than  those  so 
flxed,^  although  there  is  authority  for  the  contrary 


atatute.  together  with  the  waybill, 
and  the  fact  that  goodB  were  shipped 
constitute  a  contract.  It  Is  an  a^ree- 
inent  to  perform  a  certain  amount  of 
service  for  a  definite  compensation. 
Any  change  therein  after  the  trans- 
portation begins,  without  the  con- 
sent of  both  parties,  would  be  un- 
just. Horton  v.  Tonopah,  etc..  R. 
Co..  225  Fed.  406,  410  (where  the 
court  further  said;  "Any  other  rule 
would  be  disastrous.  A  merchant 
doing  business  In  distant  localities  Is 
entitled  to  know  before  he  ships  his 
goods  what  the  freight  charges  will 
0«.  With  this  Information  he  can 
decide  whether  to  make  the  shipment 
or  not.  If  Jt  were  permissible  to 
change  the  rate  on  such  a  consign- 
ment after  the  shipper  had  parted 
with  his  possession,  a  serious  and 
wholly  unnecessary  element  of  un- 
certainty and  hazard  would  be  Intro- 
duced into  business"). 
50.   OA-wiJLg  oreOlt  to  soin*  partlM 


and  ngnlrlnir  prapaawat  of  olkera 

Iff  ^f<»^)jni  mti)  (H 

rrtare 

ipplng  [36  Cyc 
61.    See  supra  {  16. 


as  oonatltTOag' 

infra  <  772. 
rralgbt  for  oarrtare  by  water  see 

Shipping  [36  Cyc  298]. 


Sa.  U.  S. — Southern  Indiana  "Eix.- 
press  Co.  v.  U.  S.  Express  Co.,  88 
Fed.  659  [aff  92  Fed.  1022,  35  CCA 
172]. 

Canal  Zone. — Panama  R.  Co.  v. 
Ogilvle,  2  Canal  Zone  lEO. 

111. — Illinois  Cent.  R  Co.  v.  Fran- 
benberg,  64  111.  88,  5  AmR  92;  Lehigh 
Valley  Transp,  Co.  v.  Post  Sugar  Co., 
128  111.  A.  600  [aff  228  111.  121,  81  NE] 
819]. 

Ind. — Grand  Kaplds,  etc.,  R.  Co.  v. 
Diether,  10  Ind.  A.  206,  37  NB  39, 
1069,  S3  Am^R  385. 

Me. — Wilson  v.  Grand  Trunk  R. 
Co..  66  Me.  60,  96  AmD  435. 

Mich. — Fitch  V.  Newbery.  1  Dougl. 
1.  40  AmD  33. 

Miss. — A.  G.  Russell  Co.  v.  Miller, 
98  Miss.  185.  63  S  495;  Corinth  En- 
gine, etc.  Works  v.  Mississippi  Cent. 
R.  Co.,  95  Miss.  817,  49  S  261. 

Mo. — Gratiot  St.  Warehouse  Co.  v. 
Missouri,  etc.,  R.  Co.,  154  Mo.  A.  64G, 
102  SW  11. 

N.  C. — Randall  v.  Richmond,  etc., 
R.  Co.,  108  N.  C.  612,  IS  SE  137. 

Tenn. — Bird  v.  Southern  R.  Co.,  99 
Tenn.  719.  42  SW  451,  63  AmSR  866. 

"While  a  common  carrier  must 
carry  for  one  and  all  alike  and  thus 
serve  the  entire  public  impartially.  It 
has  the  right  to  demand  and  refuse 
to  carry  until  its  charges  are  paid  In 
advance."  Gratiot  St.  warehouse  Co. 
V.  Missouri,  etCy  R.  Co.,  124  Mo.  A. 
546,  S62,  102  SW  11. 

[a]  TUs  ml*  applisa  to  express 
oompaBlw  as  well  as  to  other  com- 
mon carriers.    Southern  Indiana  Ex- 

Jress  Co.  v.  U.  S.  Ezpresa  Co.,  92 
•d.  1022.  16  CCA  172. 


[b]  Oooda  vwMlvwa  Stvm.  oonusot- 
lag  oartler^d)  A  carrier  Is  not  re- 
quired to  receive  goods  for  transitor- 
tation  from  a  connecting  carrier 
without  prepayment  of  Its  charges,  if 
demanded.  Wadley  Southern  K.  Co. 
V.  Georgia,  286  U.  S.  651,  35  SCt  214, 
69  L.  ed.  405;  Southern  Indiana  Ex- 
press Co.  T.  U.  S.  Express  Co.,  92 
Fed.  1022,  35  CCA  172;  Lehigh  Valley 
Transp.  Co.  v.  Post  Sugar  Co.,  228  III. 
121,  81  NE  819;  Randafl  v.  Richmond, 
etc.,  R.  Co.,  108  N.  C.  612,  13  SE  137. 
(2>  But  if  prepayment  Is  not  re- 
quired when  the  goods  are  received, 
his  charges  cannot  be  demanded  until 
delivery  to  the  connecting  carrier. 
Grand  Rapids,  etc.,  R.  Co.  v.  Diether, 
10  Ind.  A.  206,  S7  NB  39,  1069. 

58.  A.  G.  Russell  Co.  v.  Miller,  98 
Miss.  185,  63  S  495. 

64.  Gamble-Robinson  Commn.  Co. 
V.  Chicago,  etc.,  R.  Co.,  168  Fed.  161, 
94  CCA217.  21  LRANS  982  and  note. 
16  AnnCas  613  and  note;  Little  Rock, 
etc.,  R.  Co.  V.  St.  Louis,  etc.,  R.  Co., 
63  Fed.  776,  11  CCA  417.  26  LRA  192; 
A.  Q.  Russell  Co.  V.  Miller,  98  Miss. 
186,  5S  S  495  (where  it  was  held  that 
the  state  has  not  undertaken  to  su- 
pervise common  carriers  In  all  their 
rules  or  customs,  but  only  In  such 
as  known  evils  have  grown  out  of). 

56.  111. — Bauer  v.  Illinois  Cent.  R. 
Co.,  176  111.  A.  346;  Cleveland,  etc., 
R.  Co.  V.  Perishow,  61  111.  A.  179. 

Ind. — Grand  Rapids,  etc.,  R.  Co.  v. 
Diether,  10  Ind.  A.  206,  37  NE  39, 
1069.  53  AmSR  385. 

Me. — Wilson  v.  Grand  Trunk  R, 
Co.,  66  Me.  60.  96  AmD  435. 

Tenn. — Bird  v.  Southern  R.  Co.,  99 
Tenn.  719,  42  SW  451,  63  AmSR  856. 

Tex. — Dorrance  v.  International, 
etc.,  R.  Co..  103  Tex.  200,  125  SW  561. 

[a]  A  statute  requiring*  oorrlexs 
to  transport  property  on  parmant  of 
tlL*  freight  (1)  does  not  contemplate 
a  prepayment.  Dorrance  v.  Interna- 
tional, etc.,  R.  Co..  103  Tex.  200,  126 
SW  561.  (2)  There  was  a  payment 
within  the  meaning  of  the  statute 
when,- on  the  making  out  of  a  bill  of 
lading,  a  draft  was  given  the  rail- 
road for  the  freight  which  was  for- 
warded with  the  bill  of  lading  and 

?ald  on  presentation.  Dorrance  v. 
nternational,  etc.,  R.  Co.,  supra. 
56.  Southern  Indiana  Express  Co. 
v.  U.  S.  Express  Co.,  92  Fed.  1022, 
35  CCA  172;  Gratiot  St.  Warehouse 
Co.  V.  Missouri,  etc.,  R.  Co.,  124  Mo. 
A.  645,  102  SW  11. 

[a]  Beasoa  for  rule. — "This  pro- 
ceeds upon  the  theory  of  a  usual  cus- 
tom in  the  world  of  commerce  to 
that  effect  and  that  it  is  often  con- 
venient to  the  parties  to  receive  the 
freight  and  collect  the  charges  upon 
delivery  to  the  consignee."  Gratiot 
St.  Warehouse  Co.  v.  Missouri,  etc., 
R.  Co.,  184  Uo.  A.  646,  668,  102  SW 
11. 


87.  Gratiot  St  Warehouse  Co.  v. 

Missouri,  etc.,  R-  Co.,  124  Mo.  A.  646, 
102  SW  11. 

68,  Southern  Indiana  Express  Co. 
V.  U.  S.  Express  Co.,  92  Fed.  1022,  35 
CCA  172. 

68.  Amount  Of  rates  on  goods 
^ppsd  br  water  see  Shipping  [36 
Cyc  302], 

60.  Camblos  v.  Philadelphia,  etc., 
R.  Co.,  4  F.  Cas.  No.  2,331,  4  Brewst. 
(Pa.)  663.  9  Phlla.  (Pa.)  411;  Harvey 
v.  Grand  Trunk  R.  Co.,  11  F.  Cas.  No. 
6,180,  2  Hask.  124;  SImmes  v.  Marine 
Ins.  Co.,  22  F.  Cas.  No.  12,862,  2 
Cranch  C.  C.  618;  Louisville,  etc.,  R 
Co.  v.  Wilson,  119  Ind.  362,  21  NE 
841.  4  LRA  244;  Thomas  v.  Frank- 
fort, etc.,  R.  Co.,  116  Ky.  879,  76  SW 
1093,  25  KyL  1061;  Smith  v.  Robin- 
son Bros.  Lumber  Co.,  88  Hun  148, 
34  NYS  618;  Newstadt  v.  Adams,  lli 
N.  Y.  Super.  43. 

[a]  If  a  carrier  has  no  estab- 
Uihed  rate  which  covers  the  service 
requested  it  is  bound  to  fix  a  reason- 
able rate  therefor.  Louisville,  etc., 
R.  Co.  V.  Higdon,  149  Ky.  321.  148 
SW  26. 

61.  Chicago,  etc.,  R.  Co,  v,  Cutts, 
94  U.  S.  155.  24  L.  ed.  94;  McCalium 
V.  MinneapollH,  etc.,  R  Co.,  129  Minn. 
121,  161  NW  974. 

[a]  lervloes  not  rendered. — A  car- 
rier cannot  exact,  in  addition  to  reg- 
ular freight  rates,  a  charge  for  which 
It  renders  no  service  for  the  benefit 
of  a  corporation  which  is  Interested 
In  the  roadbed.  McCallum  v.  Minne- 
apolis, etc.,  R.  Co.,  129  Minn.  121, 
126.  151  NW  974  (where  It  was  said: 
"The  harm  to  be  apprehended  is 
greater  when  there  Is  a  common  own- 
ership of  the  stock  of  the  corpora- 
tions, and  the  corporation  getting 
the  charge  Is  in  competition  with  the 
other  shippers").  See  also  Infra  ! 
696. 

88.  Power  of  agent  to  make  con- 
tracts for  rates  on  shipment  see 
supra  9  409. 

88.    See  Infra  (  825. 

[a]  Ths  Bohednles  of  rates 
adoptedi  filed,  and  published  by  com- 
mon carriers  bind  ooth  carriers  and 
shippers  absolutely,  and  deprive  them 
altogether  of  the  right  to  make  a 
contract  of  transportation  whereby 
other  than  the  published  rates  are 
fixed  for  the  particular  shipment. 
See  supra  !  670;  Infra  J  886  et  seq. 

Bates  a.re  considered  in  detail 
supra  »5  624-692. 

64.    See  Infra  1  833. 

[a]  Waguotanon  of  rate. — ^Where 
It  is  fully  understood  between  the 
carrier's  agent  and  the  shipper  that 
the  rates  fixed  by  the  state  railroad 
commission  are  to  govern,  the  fact 
that  a  rate  lower  than  that  author- 
tted  by  the  commission  is  quoted, 
both  parties  believing  It  to  be  the 
correct  rate,  does  #  not  jrevM}  ±ho 
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view.*°  Since  the  taking  effect  of  the  Interstate 
Commerce  Act  many  decisions  relatii^  to  contracta 
for  rates  of  shipment  have  become  obsolete;"'  but, 
except  p(»sibly  in  cases  where  the  lower  rate 
charged  in  the  particalar  case  is  shown  to  have  been 
open  to  all  shippers^  it  is  hardly  open  to  question 
that  the  state  decisions  in  line  with  the'  federal  de- 
cisions relating  to  interstate  shipments  are  correct, 
as  otherwise  the  contract  would  be  in  pliun  violation 
of  tho  mle  against  discrimination,  both  at  common 
law  and  under  special  statutes  prohibiting  it.*'  In 
the  absence  of  prohibi,toi7  statutory  provisions,"* 
under  a  contract  to  maintain  a  specified  rate  for 
the  benefit  of  a  certain  shipper,  the  shipper  may 
recover  damages  resulting  from  the  refusal  of  the 
carrier  to  maintain  the  rate;°"  but  if  an  offered  rate 
is  not  accepted  when  made,  a  shipper  cannot  com- 
plain that  a  higher  rate  was  subsequently  chained 
if  the  rate  cha^d  was  not  in  excess  of  that  allowed 
by  law  at  ilic  time  of  the  shipment." 

696]  c.  Additional  Oompensation  "When  Allow- 
able.  In  addition  to  the  charges  for  transportation 


the  carrier  is  entitled  to  chaige  reasonable  sums  for 
other  services  incidental  to  the  transportation.*^ 
Thus  the  carrier  is  entitled  to  charge  a  reasonable 
sum  for  storage,  where  t!ic  consignee  is  not  ready 
to  receive  the  goods  on  arrival  at  destination,"  or 
at  the  expiration  of  a  certain  stipulated  time  after 
arrival  at  the  destination;'"  and  tiiis  is  so,  altliough 
the  freight  has  not  actually  been  placed  inside  the 
depot  or  freight  warehouse  but  remains  in  the  ears/* 
The  entire  compensation  for  transportation  and 
storage  may  be  included  in  a  general  chaive,  or  the 
two  services  may  be  charged  separately.*'  However, 
if  the  detention  of  the  goods  is  wrongful  the  car- 
rier of  course  has  no  valid  claim  for  storage." 
Other  chai'ges,  such  as  reconsigument  chaiges,'* 
charges  for  watching  and  labeling  goods,"  switch- 
ing charges,"  demusrage  chances,*'  terminal 
charges,^^  and  sidetracking  charges,^  are  also  recov- 
erable. Where  a  carrier  renders  additional  services 
in  carrying  freight  to  or  from  points  on  private  or 
industrial  sidetracks,  it  is  entitled  to  recover  rea- 
sonable additional  compensation  therefor,"  and  is 


carrier  from  recovering  the  rate  fixed 
by  the  commissi  on.  Texas  Mexican 
R.  Co.  V.  Reed,  56  Tex.  Civ.  A.  462, 
121  SW  519. 

65.  See  Infra  I  fl33. 

66.  See  Infra  f  82S  et  seq. 

67.  See  Infra  H  77S-S05. 

88.  See  Newport  News,  etc.,  -Co. 
V.  McDonald  Brtck  Co.,  X09  Ky.  408, 
69  SW  332.  22  KyL,  934;  and  Statu- 
tory provisions. 

80.  Newport  News,  etc.,  Co.  v. 
McDonald  Brick  Co..  109  Ky.  408,  69 
SW  S32,  22  KyL  934  (special  rate  to 
owner  of  a  manufacturing  plant). 

70.  Dillingham  v.  Laoatt.  (Tex. 
Ulv.  A.)  30  SW  370. 

n.  Interstate  Commerce  Commn. 
V.  Stlckney,  216  U.  S.  98.  ZO  SCt  66, 
64  L.  ed.  .112;  and  cases  infra  this 
section. 

72.  V.  S. — U.  S.  V.  Texas,  etc..  R. 
Co^  IBS  Fed.  820. 

Conn, — Hurd  v.  Hartford,  etc., 
Steamboat  Co.,  40  Conn.  48. 

Ga. — Miller  v.  Georgia  R.,  etc.,  Co.. 
88  Ga.  663,  16  SB  816,  30  AmSR  170, 
18  LRA  323. 

111.— Illinois  Cent.  R.  Co.  v.  Alex- 
ander, 20  111.  23. 

Minn. — State  v.  Minneapolis,  etc., 
R.  Co.,  115  Minn.  116.  131  NW  1076 
(recosnJsine  the  rule). 

"The  llaolllty  as  warehouseman 
carries  with  it  the  reciprocal  right 
of  being  paid  storage  charges."  Sea- 
board Air'Llne  R.  Co.  v.  Shackel- 
ford, 6  Ga.  A.  S96,  396,  63  SK  262. 

[al  Votloe  M  a  condition  of  xifflit 
to  stovaJT*  ohacyes. — ^Under  a  car- 
rier's rule  that  It  shall  give  prompt 
notice  by  mall  or  otherwise  of  the 
arrival  of  freight,  such  notice  can- 
not be  given  so  as  to  authorise  the 
carrier  to  charge  for  storage  until 
the  cars  containing  the  freight  have 
been  placed  In  such  a  position  that 
they  may  be  unloaded  and  thus 
change  the  carrier's  relation  to  that 
of  warehouseman.  U.  S.  V.  Texas, 
etc..  R.  Co.,  185  Fed.  820. 

73.  State  v.  Minneapolis,  etc.,  R. 
Co.,  116  Minn.  116.  131  NW  1075; 
Neustadt  v.  Lehigh  Valley  R.  Co., 
16D  App.  DIv.  667.  144  NYS  911. 

[a]  Veuporarr  free  stonge- — (1) 
It  Is  within  the  corporate  powers  of 
a  common  carrier  to  agree,  as  an  In- 
ducement to  secure  business,  that 
merrhandise  shipped  over  Its  roads 
shall  be  stored  at  terminal  points 
free  of  charge  for  ninety  days,  sub- 
ject to  stipulated  charges  thereafter 
until  removed,  it  appearing  that  such 
concession  was  In  accordance  with 
duly  published  tariff  regulations  and 
open  without  discrimination  to  all 
shippers,  limited  only  by  the  facili- 
ties for  Htorafre.  State  v.  Northern 
Pac.  R.  Co.,  115  Minn.  532.  131  NW 
1078;  StJite  v.  Minneapolis,  etc.,  R. 
Co..  115  Minn.  116.  131  NW  1075.  (2) 


A  carrier,  governed  by  a  rule  that 
freight  shipped  direct  or  reconstgned 
for  delivery  would  be  held  In  ware- 
houses free  of  charge  for  not  exceed- 
ing three  days,  ana  by  a  rule  that 
freight  in  carloads  which  was,  at  the 
request  of  consignee,  held  for  orders 
would  be  held  free  of  charge  for  ten 
days,  if  unloaded  from  cars  awaiting 
orders,  and  If  subaeQuently  ordered 
to  designated  points  the  freight 
would  be  held  subject  to  the  prior 
rule,  and  by  a  rule  declaring  that 
carload  freight  which  was  unloaded 
by  the  carrier  to  release  needed 
equipment  would  be  subject  to  the 
same  storage  charges  as  would  ac- 
crue under  car  demurrage  rules  and 
track  storage  charges,  etc.,  received, 
for  transportation,  with  instructions 
to  notify  the  consignee,  a  carload  of 
flour.  The  consignee  ordered  two 
hundred  and  ten  sacks  of  the  three 
hundred  and  fifty  to  a  designated 
point  and  paid  accrued  freight 
charges  on  the  entire  amount.  The 
carrier,  on  directions  from  the  con- 
signee, removed  the  remaining  sacks 
to  a  terminal,  but  the  notice  of  their 
arrival  there  was  not  received  by  the 
consignee.  It  was  held  that  the  con- 
signee could  assume  that  the  car- 
rier, on  arrival  of  the  one  hundred 
and  forty  sacks,  would  hold  them 
free  of  charge  for  three  days,  and  if 
not  then  removed  would  store  them 
in  a  warehouse  at  his  expense,  and 
the  carrier  could  not  collect  demur- 
rage charges  merely  because  it  placed 
the  car  on  the  delivery  tracks  at  the 
terminal  awaiting  removal  by  the 
consignee  who  was  liable  only  for 
warehouse  charges.  Neustadt  v.  Le- 
high Valley  R.  Co.,  169  App.  Div.  667, 
144  NYS  911. 

74.  Dixon  V.  Central  of  Georgia 
R.  Co.,  110  Ga.  173.  36  SE  369:  Penn- 
sylvania Steel  Co.  V.  Georgia  K.,  etc., 
Co.,  94  Ga,  686,  21  BK  6Tf[  Seaboard 
Alr-Llne  It.  Co.  v.  Shackelford,  6  Ga. 
A.  396.  C3  SE  262. 

75.  Hurd  V.  Hartford,  etc..  Steam- 
boat Co.,  40  Conn.  48. 

76.  Hockfleld  v.  Southern  R  Co., 
160  N.  C.  419,  64  8E  181,  134  AmSR 
945;  Southern  Pac.  Co.  v.  Redding, 
17  Tex.  Civ.  A.  440,  48  SW  1061. 

7T.  Southern  R.  Co.  v.  St.  Louis 
Hay,  etc  Co..  214  U.  S.  297,  29  SCt 
678.  63  L.  ed.  1004;  Yasoo,  etc.,  R. 
Co.  V.  Searles.  86  Miss.  620.  37  S  939, 
68  LRA  715;  State  v.  Atchison,  etc., 
R.  Co.,  176  Mo.  687,  76  SW  776,  63 
LRA  761. 

[al  zrot  limltsd  to  avtaal  cost  of 
SMrvuM. — "If  the  stopping  for  In- 
spection and  reloading  Is  of  some 
benefit  to  the  shipper  and  Involves 
some  service  by  and  expense  to  the 
railway  company,  we  do  not  think 
that  the  latter  in  limited  to  the 
actual  cost  of  that  privilege.    It  is 


justified  in  receiving  some  compen- 
sation in  addition  thereto.  A  car- 
rier may  he  under  no  obligations  to 
furnish  sleeping  or  other  accommoda- 
tions to  its  passengers,  but  If  it  does 
so  It  is  not  limited  in  Its  charges  to 
the  mere  cost,  but  may  rightfully 
make  a  reasonable  profit  out  of  that 
which  it  does  furnish.  SJspeclally  is 
this  true  when,  as  here,  the  privilege 
Is  In  no  sense  a  part  of  the  transpor- 
tation, but  outside  thereof."  Sduth- 
ern  R.  Co.  v.  St.  Louis  Hay.  etc.,  Co., 
214  U.  S.  297,  301.  29  SCt  678,  68  I^ 
ed.  1004. 

[b]  Delivery  on  another  traek.^ — 

A  statute  requiring  delivery  by  the 
initial  carrier  of  freight  on  any  track 
it  owns,  leases,  or  uses,  or  can  use, 
does  not  prevent  such  initial  carrier 
from  assessing  a  reconsignment 
charge  for  delivering  a  shipment  on 
another  track  than  that  on  which  It 
was  originally  placed.  State  v.  Chi- 
cago, etc.,  R.  Co..  176  Mo.  721.  75  SW 
888;  State  v.  Missouri  Pac.  R.  Co., 
176  Mo.  718,  75  SW  888:  State  v.  At- 
chison, etc..  R.  Co.,  176  Mo.  687,  75 
SW  776,  63  LRA  761. 

[c]  DeUTary  at  shipper's  wave- 
lioase  at  IntenaaOiate  poutt,. — A  car- 
rier is  entitled  to  compensation  In 
addition  to  the  actual  cost  involved 
in  taking  loaded  cars  in  transit  to 
the  shipper's  warehouses  at  an  inter- 
mediate point  for  unloading,  Inspec- 
tion, and  reloading,  and  In  taking 
away  the  reloaded  cars,  whether  or 
not  the  carrier  Is  under  any  obliga- 
tion to  extend  such  a  privilege  to 
shippers.  Southern  R.  Co.  v.  St. 
Louis  Hay.  etc.,  Co..  214  U.  S.  297.  29 
SCt  678.  53  L.  ed.  1004  [rev  153  Fed 
728.  82  CCA  614]. 

78.  Hall  V.  London,  etc.,  R,  Co., 
16  Q.  B.  D.  606. 

79.  Yasoo.  etc.,  R.  Co.  v.  Searles. 
85  Miss.  620,  87  S  939,  68  LRA  716; 
National  Tube  Works  Co.  v.  Balti- 
more, etc.,  R.  Co.,  4  Pa.  Cas.  361,  8 
A  6;  PrypQ  v.  Monmouthshire  Canal, 
etc.,  Co.,  4  App.  Cas.  197. 

80.  See  infra  t  734  et  seq. 

81.  Interstate  Commerce  Conunn. 
V.  Stlckney,  216  U.  8.  98,  30  SCt  66, 
64  L.  ed.  112  (holding  that  where 
the  terminal  charge  is  reasonable  It 
cannot  be  condemned,  nor  can  the 
carrier  charging  it  be  required  to 
change  it  because  prior  charges  of 
connecting  carriers  make  the  total 
rate  unreasonable);  Walker  v.  Kee- 
nan,  73  Fed.  765,  19  CCA  668  [rev  64 
Fed.  9921. 

88.  National  Tube  Works  Co.  v. 
Baltimore,  etc.,  R.  Co.,  4  Pa.  Cas.  361, 
8  A  6:  Hall  v.  London,  etc.,  R.  Co., 
16  Q.  B.  D.  606. 

83.  Southern  R.  Co.  v.  St.  Louis 
Hay,  etc.,  Co.,  214  U.  S.  297,  29  SCt 
678.  63  L.  ed.  1004;  State  v.  Florida 
Rast  Coast  R.  Co.,  69  Fla.  491,  68  8 


For  later  oases,  developmsata  and  ehanges  in  the  law  see  cumulative  Annotations,  same  title,  page  andjiote  nt 
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not  limited  to  the  actual  eost  of  the  aenruea  ren- 
dered.** If  the  consignee  refuses  to  receive  the 
goodsj  the  carrier  may  recover  from  the  consi^or 
the  expense  of  retoming  the  goods,  not  exceeding 
their  value.''  So  if  freight  is  unloaded  for  the  eon- 
sign  ee  at  unusual  hours  and  in  a  special  way,  so  as 
to  convenience  the  consignee  and  to  save  him  eZ' 
pense,  imposing  special  expense  on  the  carrier,  it 
has  a  right  to  charge  compensation  for  such  serv- 
ices in  addition  to  the  freight  rates,  where  it  had 
given  notice  to  the  consignee  that  extra  compensa- 
tion would  be  chai^d  for  such  services.^  On  the 
other  hand,  the  carrier  is  not  entitled  to  a  terminal 
charge  in  addition  to  the  regular  charge  of  trans- 
portation, where  no  additional  service  is  rendered.'^ 
Xor  can  it  make  a  charge  for  extra  expense  caused 
by  the  negligent  act  of  its  own  agents.**  Where 
the  carrier  is  instructed  by  the  owner  of  a  shipment 
to  omit  a  service  or  the  performance  of  a  duty 
usually  incident  to  the  contract  of  carriage,  it  can- 
not demand  compensation  for  the  performance  of 
the  service  or  duty,  unless  it  is  a  service  or  duty 
required  by  law."  The  carrier  is  not  entitled  to 
additional  chaises  for  additional  services  rendered 
without  the  owner's  consent  by  reason  of  sending 
the  goods  to  their  destination  by  a  roundabout 
way.  Where  the  shipper  misrepresents  the  char- 
acter of  the  goods,  and  the  carrier,  without  notice 
or  knowledge  that  they  are  of  a  different  kind, 
accepts  the  goods,  and  fixes  and  accepts  the 
freight,  and  delivers  to  the  consignor  a  bill 
of  lading  on  the  basis  that  the  goods  are  of 


the  eharactOT  stated  by  the  cons^^iunr  when 
in  faet  the  goods  are  of  an  entirely  diflmrent 
character,  on  which  the  carrier  would  be  lawful^ 
entitled  to  cha^e  a  higher  rate  of  freight,  the  car- 
rier may,  on  discov^ng  this  fact  before  the  goods 
are  delivered  to  the  consignee  at  the  place  of  desti- 
nation, charge  the  excess  of  the  freight  against  the 
goods,  and  hold  the  shipment  until  the  additional 
chaiges  are  paid,"*^  although  there  is  apparent  au- 
thority to  the  contrary."  Where  goods  are  deliv- 
ered beyond  their  destination  the  party  liable  for 
freight  is  not  required  to  pay  charges  beyond  the 
point  of  destination;"  and  acceptance  of  the  goods 
and  payment  of  freight,  thereon  does  not  amount  to 
a  ratification  of  the  carrier's  act  in  transportii^ 
them  beyond  their  destination,  where  the  amount 
was  paid  under  protest  to  get  possession  of  the 
goods  which  defendant  wrongfully  withheld.** 

697]  S.  Charges  as  Affected  by  Transportation 
over  Several  Lines — a.  Oharges  of  Each  Carrier  for 
Its  'Ovn  Line.  Where  connecting  carriers  act  under 
joint  arrangement  as  to  rates,  each  is  entitled  to 
proportionate  compensation  out  of  the  charge  for 
the  entire  transportation."'  But  in  an  ordinary  case 
of  receipt  by  one  carrier  for  transportation  to  a 
destination  beyond  its  own  line,  the  succeeding  car- 
rier to  whom  the  goods  are  offered  is,  in  the  absence 
of  statute  otherwise  providing,"*  in  the  same  situa- 
tion as  an  independent  carrier,  and  is  entitled  to 
freight  money  as  such,  r^ardless  of  any  contract 
of  the  initial  carrier  of  which  it  has  no  knowl- 
edge;*' and  especially  is  this  the  case  where  the 


761;  state  v.  Atlantic  Coast  Line  R. 
Co..  64  Fla.  469,  «0  S  186. 

84.  State  v.  Florida  East  Coaat 
Line  R.  Co.,  69  Fla.  491,  68  S  761. 

85.  Steamboat  Keystone  v.  Motes, 
28  Mo.  243,  75  AmD  123. 

88.  Illinois  Cent.  H.  Co.  v.  Qood- 
rlch,  163  111.  A.  268. 

87.  Camblos  v.  Philadelphia,  etc., 
R.  Co..  4  F.  Caa.  No.  2,331,  4  Brewut. 
(Pa.)  663.  9  Phlla.  (Pa.)  411;  Coat  v. 
Great  Eastern  R.  Co..  L.  R.  4  C.  P. 
181;  Pesler  v.  Monmouthshire  R. 
etc.  Co.,  6  H.  &  N.  644,  158  Reprint 
266.  But  see  Walker  v.  Keenan,  ?3 
Fed.  756  [rev  64  Fed.  992]  (holding 
that  a  carrier  of  live  stock  may  di- 
vide Into  two  or  more  items  the 
freight  charge,  one  Item  covering  the 
transportation  and  the  other  the  use 
of  facilities  for  unloading  and  de- 
livery). 

88.  Southern  ^press  Co.  v.  Fant 
Fish  Co..  12  Ga.  A.  447,  78  SB  197; 
Hendrlx  v.  Wabash  R.  Co.,  107  Mo. 
A.  127.  80  SW  970. 

[a]  8«rvioM  ruuieMd  mmmmt 
^  dafanlt  of  oarstur. — ^The  carrier  is 
not  entitled  to  charge  for  services 
which  would  not  have  been  necessary 
except  for  its  own  default.  Southern 
Bxpresa  Co.  v.  Fant  Fish  Co.,  12  Ga. 
A.  447,  78  SB  197. 

88.  Southern  Express  Co.  v.  Fant 
Fish  Co^  12  Ga.  A.  447,  78  SS  197. 

[a]  Sewon  for  rnlsa — "One  can 
not  collect  pay  for  service  rendered 
to  another  over  the  latter's  protest, 
unless,  in  the  performance  oi  a  pub- 
lic duty,  the  service  Is  of  such  a 
nature  that  Its  omission  might  affect 
the  rights  of  others,  or  of  the  public, 
and  It  Is  therefore  required  by  law." 
Southern  Express  Co.  v.  Fant  Fish 
Co..  12  Ga.  A.  447,  78  SE  197. 

Wk  Jones  V.  Boston,  etc.,  R.  Co., 
S3  Me.  188;  Burlington,  etc..  R.  Co. 
T.  Chicago  Lumber  Co.,  IB  Nebr.  890, 
IS  NW  461. 

Bl.  Illinois  Cent.  R.  Co.  v.  Selts, 
314  111.  360,  73  NE  686,  105  AmSR 
108:  Smith  V.  FIndley,  34  Kan.  3I«, 
S  P  871:  Missouri,  etc.,  R.  Co.  v. 
Trinity  County  Lumber  Co..  1  Tex. 
Civ.  A.  553.  21  SW  290. 

n.  U.  S.  Express  Co.  v.  Koerner. 
«S  HInn.  540,  68  NW  181,  33  LRA 
600;  Baldwin  v.  Liverpool,  etc  S8. 


Co.,  74  N.  Y.  125.  80  AmR  277;  Hol- 
ford  v.  Adams,  9  N.  Y.  Super.  471 
(last  two  cases  holding  that  the  car- 
rier Is  not  entitled  to  additional 
charges  by  reason  of  the  fact  that 
the  value  of  the  goods  Is  greater 
than  that  nahied  in  the  bill  of  lading, 
even  though  the  usual  freight  rate  Is 
measured  to  some  extent  by  the 
value  of  the  goods,  as  the  liability 
of  the  carrier  is  limited  to  the  value 
speclfled  In  the  bill  of  lading). 

93.  Wlchman  v,  Atlantic  Coast 
Line-R.  Co.,  100  S.  C.  138,  84  SE  420. 

94.  Wichman  v.  Atlantic  Cpast 
Line  R.  Co.,  100  S.  C.  138,  84  SE  420. 

85.  Ackley  v.  Chicago,  etc.,  R  Co., 
86  Wis.  262. 

96.  See  statutory  provisions;  and 
Infra  note  98  fa]. 

97.  U.  S. — fatten  v.  Union  Pac  R 
Co..  29  Fed.  690. 

Ala. — Converse  Bridge  Co.  v.  Col- 
lins, 119  Ala.  SS4,  24  S  661  (recog- 
nizing the  rule). 

Ark. — Loewenberg  v.  Arkansas, 
etc.,  R.  Co.,  66  Ark.  4S9.  19  SW  1061. 

Colo. — Price  v.  Denver,  etc.,  R.  Co., 
12  Colo.  402.  21  F  188. 

Ga. — Goodin  v.  Southern  R  Co.,  125 
Ga.  630,  54  SB  720.  6  LRANS  1064.  6 
AnnCaa  573  and  note. 

Ky. — Thomas  v.  Frankfort,  etc.,  R. 
Co.,  116  Ky.  879,  76  SW  1098,  26  KyL 
1051. 

Mass. — CroBsan  v.  New  Tork,  etc., 
R.  Co..  149  Mass.  196,  21  NB  367.  14 
AmSR  408,  3  LRA  766. 

Mich.— Detroit,  etc.,  R.  Co.  v.  Mc- 
Kenzle.  43  Mich.  609,  5  NW  1031. 

N.  C. — Mount  Pleasant  Mfg.  Co.  v. 
Cape  Fear,  etc.,  R  Co.,  106  K  C.  207. 
10  SE  1046. 

S.  C. — Hardaway  v.  Southern  R. 
Co.,  90  S.  C.  475.  73  SB  1020,  AnnCas 
1913D  266:  Smith  v.  Southern  R  Co., 
89  S.  C.  415,  71  SE  989;  Lewis  v. 
Richmond,  etc.,  R.  Co.,  25  S.  C.  249. 

Tenn. — Sumner  v.  Southern  B. 
Assoc.,  7  Baxt.  846,  32  AmR  665. 

Tex. — Texas  Mexican  R,  Co.  v. 
Reed.  56  Tex.  Civ.  A.  462.  121  SW 
519;  San  Antonio,  etc.,  R.  Co,  v.  CHem- 
ents.  20  Tex.  Civ.  A.  398.  49  SW  913. 

Wash. — Moses  v.  Port  TownaenA 
Southern  R.  Co.,  6  Wash.  595,  32  F 
488. 

Wis. — Schneider  v.  Evans,  26  Wis. 


241,  3  AmR  56. 

"Under  the  common  law  rule,  as 
settled  by  the  adjudications  In  this 
country,  a  connecting  carrier  is  not 
bound  to  comply  with  the  contract 
as  to  freight  rates  fixed  by  the  car> 
rier  Issuing  a  through  bill  of  lading, 
and  Is  not  responsible  to  the  shipper 
for  mistakes  made  In  the  bill  of  lad- 
ing, unless  the  contracting  carrier. 
In  Issuing  the  bill  of  lading,  acted 
not  only  tor  Itself,  but  as  agent  for 
the  connecting  carrier  under  author- 
ity express  or  implied.  If  by  the  bill 
of  lading  the  initial  carrier,  without 
authority  from  the  connecting  car- 
rier, agrees  to  transport  goods  for 
less  than  the  regular  rates  of  the 
connecting  carrier,  such  connecting 
carrier  may  nevertheless  collect  Its 
usual  rates."  R^nolds  V.  Seaboard 
Air  Line  R  Co.,  f\  S.  C.  383,  8SB,  62 
SE  445. 

[a]  AoMptaaee  of  goods  not  a 
rmtUlastloa.  The  acceptance  by  a 
railroad  company  of  cars  of  freight 
from  the  Initial  carrier  thereof  does 
not  operate  as  a  ratification  of  an 
oral  contract  between  the  Initial  car- 
rier and  the  consignor  to  carry  the 
goods  for  less  than  the  usual  rate. 
Thomas  V.  Frankfort,  etc„  R.  Co..  116 
Ky.  879,  76  SW  1093,  2S  KtL  1061. 

[b]  Ooods  to  be  URlM  ever  aa- 
othor  line. — if  the  connecting  carrier 
has  notice  of  a  contract  of  the  ship- 
per that  the  goods  shall  be  carried 
over  another  Tine  it  cannot  recover 
Its  charges,  as  the  goods  were  re- 
ceived without  authority.  Withers 
v.  Macon,  etc.,  R  Co.,  36  Oa.  273; 
Liefert  v.  Galveston,  etc.,  R  Co.. 
(Tex.  Civ.  A.)  57  SW  899. 

[c1  Knowledge  of  teznui  of  ooi^ 
traot,— If  the  waybill  delivered  to 
the  connecting  carrier  shows  the  con- 
tract under  which  the  first  carrier 
undertook  to  transport  the  goods,  the 
connecting  carrier  will  be  bound 
thereby.  Converse  Bridge  Co.  v.  Col- 
lins. 119  Ala.  534,  24  S  561. 

[d1  Sefmse  sgalaat  prtoedtng 
oarrler  when  Inanaterlal. — The  con- 
necting carrier  not  being  responsible 
for  any  fault  of  the  preceding  car- 
rier may  recover  its  own  charges, 
although  the  owner  would  have  had  a 
defense  as  against  ^e  pjrecedlQfi  ^r- 
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initial  carrier  has  ehai^^  a  rate  lower  than  that 
fixed  by  the  railroad  eommiuion.'*  If  the  first  ear- 
ner has  contracted  for  the  rate  for  the  entire  trans- 
portation, and  the  chaises  exacted  by  connecting 
carriers  are  such  as  to  render  the  entire  charge 
greater  than  that  contracted  for,  the  remedy  of  the 
consignor  or  owner  is  a^inst  the  earner  with  whom 
the  contract  was  made.^  If  there  is  a  contract  for 
a  through  rate  which  is  binding  on  the  last  carrier, 
the  consignee  is  entitled  to  the  goods  on  tendering 
the  agreed  rate/ 

[$  698]  b.  AdTancement  of  Charges  to  Preceding 
Oarrier.  A  connecting  carrier  is  under  no  obligation 
to  make  advances  for  cliai^es  paid  by  a  preceding 
carrier  or  to  give  credit  therefor,  even  though  it  is 
customary  so  to  do,'  and,  without  payii^  the  pre- 
ceding carrier's  charges,  it  may  be  regarded  as  the 
agent  of  the  preceding  carrier  to  collect  such 
charges,^  although  in  this  event  the  charges  are  due 
to  the  preceding  carrier  and  not  to  the  connecting 
carrier.  Nevertheless  a  connecting  carrier  may 
advance  the  chains  of  the  preceding  carrier,  includ- 
ing chaises  which  the  precedii^  carrier  may  have 
already  advanced  in  the  same  way,  and  demand  the 
full  amount  of  its  own  chaises  and  the  advance- 
ments at  the  end  of  the  transportation,"  unless  it 


has  notice  or  knowledge  that,  in  the  putieular  case, 
the  charge  of  the  preceding  carrier  is  nniawfoL* 
This,  it  is  said,  is  a  right  long  sanctioned  by  law 
and  custom,  and  is  founded  on  public  convenience 
and  common  sense.'  The  doctrine  applies  notwith- 
standing the  goods  were  carried  over  lines  different 
from  those  contracted  for,*  provided  the  conneetii^ 
carrier  had  no  knowledge  or  notice  of  the  agreement 
between  the  owner  of  the  goods  and  the  initial  car- 
rier  as  to  a  different  routing  of  the  goods."  Bnt 
if  the  connecting  carrier  has  knowledge  that  the 
charges  to  the  point  of  destination  have  been  paid 
to  the  initial  carrier,  it  is  not  justified,  without  ex- 
press authority  from  the  consignee,  in  paying 
charges  claimed  by  preceding  carriers,^^  especially 
where  no  question  as  to  the  correctness  of  the  rate 
or  the  amount  charged  by  the  initial  carrier  is 
raised  and  the  same  is  true  if,  although  not  hav- 
ing actual  notice,  it  has  knowledge  of  facts  which 
should  put  it  on  inquiry  and  which,  if  followed  up, 
would  lead  to  such  notice." 

Services  not  part  of  transportation.  The  con- 
necting carrier  is  not  entitled  to  insist  on  payment 
of  charges  advanced  for  services  not  constituting  a 
part  of  the  transportation  of  the  particular  con- 
signment.^'  So,  where  the  goods  have  reached  the 


ri«r  had  the  contract  been  for  the 
entire  transportation.  Sumner  v. 
Walker,  30  Fed.  261;  Vausban  v. 
Providence,  etc.,  R.  Co.,  18  R.  I.  678. 

98.  Texas  Cent.  R.  Co.  v.  Kerns, 
<Tex.  Civ.  A.)  108  SW  187, 188  (where 
It  wafe  said:  "To  rule  otherwise 
would  be  to  give  legal  sanction  to 
the  illevalltr  of  the  contract  made 
by  the  Initial  carrier  In  the  ftrst  In- 
stance"). 

M.  Ark.— X:.lttle  Rock,  etc.,  R.  Co. 
v.  Daniels.  49  Ark.  3G2,  6  SW  K84. 

Ga. — Goodin  v.  Southern  R.  Co., 
12B  Oa.  680,  836,  61  SE  720,  6  L.RA 
NS  1054,  5  AnnCas  673  [quot  Cyc]. 

La. — ^Tardos  v.  Chtca^,  etc.,  R. 
Co.,  IB  La.  Ann.  IB;  Hatcbett  v.  The 
Steamer  Compromise,  12  La.  Ann. 
783,  08  AmD  782. 

Ho. — Wells  v.  Thomas,  2?  Mo.  IT, 
72  AmD  228. 

N.  Y. — Tujnnan  v.  National  SS.  Co.. 
78  N.  Y.  207  [rev  108  U.  S.  118.  1 
set  68,  27  L.  ed.  87]. 

N.  C.— Mt.  Pleasant  Mfsr.  Co.  v. 
Cape  Fear,  etc.,  R.  Co.,  106  N.  C.  207. 
10  SS  1046. 

B.  C. — Reynolds  v.  Seaboard  Air 
Line  R.  Co.,  81  S.  C.  383,  62  SE  44S. 

Va.— VlTBlnla  Coal,  etc.,  Co.  v. 
Louisville,  etc.,  R.  Co.,  98  Va.  776, 
37  SB  310. 

[a]  tttatatory  ehaage  of  zale<— In 
South  Carolina,  under  a  statute  mak- 
ing each  carrier  the  agent  of  Its  con- 
necting carrier,  and  providing  that  a 
throuRh  contract  of  shipment  shall 
be  the  contract  of  each  carrier,  a 
connecting  carrier,  acting  on  a 
through  hill  of  lading  Issued  by  the 
Initial  carrier  for  an  Intra-state  ship- 
ment, la  a  party  to  the  contract  and 
Is  liable  to  the  shipper  for  exacting 
excessive  freight  rates.  Reynolds  v. 
Seaboard  Air  Line  R.  Co..  81  S.  C. 
283,  62  SK  446. 

1.  Evansvllle,  etc.,  R.  Co.  v. 
Marsh,  57  Ind.  E05. 

fl.  Southern  Indiana  Express  Co. 
V.  U.  S.  Kxnres.s  Co..  88  Fed  669  [alT 
92  Fed.  1022,  35  CCA  172]:  Oregon 
Short  Line,  etc.,  R.  Co.  v.  Northern 
Pac.  R.  Co..  51  Fed.  465  [alT  61  Fed. 
158.  9  CCA  409];  Baltimore,  etc.,  R. 
Co.  v.  Adams  Express  Co.,  22  Fed. 
404;  Baltimore  etc..  R.  Co.  v.  Adams 
E:xpress  Co.,  22  Fed.  32. 

Dlsorimlnatlon  by  advancing  to 
some  but  not  to  all  see  Infra  9  7i3. 

3.  Travis  V.  Thompson,  37  Barb. 
(N.  T.)  236. 

[a]  FaUnre  to  ooUaot  entire 
ebanres  at  end  of  transportation, — 
(I)  The  last  carrier  may  become  lia- 


ble to  the  preceding  carrier  In  ac- 
cordance with  custom  for  falling  to 
collect  the  entire  charges  at  the  end 
of  the  transportation.  Lee  v.  Salter, 
Lalor  (N.  T.)  163.  (2)  But  the  last 
carrier  does  not  become  liable  to  the 
preceding  carrier  until  the  goods  are 
actually  received  by  It.  New  York, 
etc.,  R.  Co.  V.  National  SS.  Co..  137 
N.  Y.  23.  82  NS  093. 

4.  Qould  V.  Newburyport  R.  Co., 
14  QravlHaas.)  472. 

B.  U.  8. — Wabash  R.  Co,  t.  Pearee, 
192  U.  S.  179.  24  SCt  281,  48  L.  ed. 
397. 

(la. — Seaboard  Air  Line  R.  Co.  v. 
Southern  Flour,  etc..  Co.,  188  Oa.  804, 
7B  SE  664;  Qeorgia  R,  etCy  Co.  v. 
Hurrah.  86  Ga.  348,  11  SB  779. 

111.— Bissel  V.  Price,  16  111.  408. 

Mo. — Berry  Coal,  etc.,  Co.  v.  Chi- 
cago, etc.,  R.  Co.,  il6  Mo.  A.  214,  92 
SW  714;  Glover  v.  Cape  Girardeau, 
etc...  R.  Co.,  9S  Ho.  A.  369,  69  SW 
599:  Armstrong  v.  Chicago,  etc.,  R. 
Co.,  62  Mo.  A.  <39. 

N.  Y.— Merrick  v.  Gordon,  20  N.  Y. 
93;  Travis  v.  Thompson.  37  Barb. 
236;  New  York  Cent.,  etc.,  R,  Co,  v. 
Well,  65  Misc.  178,  188,  118  NY8  678 
[quot  Cyc]. 

Ohl. — <3ault  Lumber  Co.  v.  Atchi- 
son, etc..  R.  Co..  37  Okl.  24,  ISO  P  291. 

Pa. — Baltimore,  etc.,  R.  Co.  v. 
Samuel,  48  Pa.  Super.  274. 

Tenn. — ^Whlte  v.  Vann,  $  Humphr. 
70,  44  AmD  294. 

And  8<>e  Southern  Pae.  Co.  v.  Lara- 
bee.  89  Kan.  608,  610,  132  P  20B  [clt 
Cycl. 

[.i]    Hot   a   mere  TOlwiteer^— In 

malcfns  payment  to  a  connecting  car- 
rier of  its  freight  charges,  the  car- 
rier Is  not  a  mere  volunteer.  Wa- 
hanh  R.  Co.  v.  Pearee,  192  U.  B.  179, 
24  pet  211,  48  Iv.  ed.  397. 

rb]  Inbrogation. — As  to  the  pre- 
ceding charges  advanced,  the  last 
carrier  Is  subrogated  to  the  rights  of 
the  preceding  carrier  and  may  re- 
cover therefor,  although  It  Itself  has 
not  completed  Its  contract.  Western 
Transp.  Co.  v.  Hoyt,  69  N.  T.  230,  26 
AmR  175. 

[c]  The  right  of  aoUon  for  the 
ohorges  advanced  in  such  case  Is  In 
the  currier  who  has  advanced  them. 
Chicago,  tetc,  R.  Co.  V.  Hall,  69  111. 
A.  497. 

6.  Berry  Coal,  etc.,  Co.  v.  Chi- 
cago, etc..  R.  Co.,  lie  Mo.  A.  214.  92 
RW  714  (holding  further  that,  while 
It  must  act  in  good  faith  toward  the 
consignee,  It  is  not  bound  to  investi- 
gate at  Its  own  trouble  and  expense 


the  merits  of  an  apparently  just 
claim  i>refflrred  by  a  preceding  car- 
rier). 

T.  New  York  Cent^  etc.,  R.  Co.  v. 
Well,  66  Misc.  179.  119  NTS  676. 

B.  Seaboard  Air  Line  R.  Co.  v. 
Southern  Flour,  etc.,  Co..  138  Ga.  604. 
76  SB  6S4;  Georgia  R.,  etc.,  Co.  v. 
Hurrah,  85  Oa.  843,  II  SE  779;  Olover 
v.  Cape  Girardeau,  etc.,  R.  Co.,  9B 
Mo.  A.  369,  69  SW  599. 

*>  Seaboard  Air  Line  R.  Co.  v. 
Southern  Flour,  etc..  Co.,  1S8  Oa.  604, 
76  SB  664. 

10.  Converse  Bridge  Co.  v.  Col- 
lins, 119  Ala.  634,  24  S  661.  See  also 
American  Nat.  Bank  v.  Georgia  R. 
Co..  96  Ga.  666,  23  SE  698.  51  AmSR 
166  (holding  that,  where  goods  were 
shipped  on  a  through  contract  of 
shipment  over  the  lines  of  several 
connecting  railway  companies  and 
the  last  of  these  companies  accepted 
the  goods  from  the  next  preceding 
carrier  with  notice  that  the  Initial 
carrier  had  Issued  to  the  consignor 
a  through  bill  of  lading  reciting  that 
the  entire  freight  charges  had  been 
prepaid,  although  the  notice  was  also 
to  the  effect  that  this  recital  was 
erroneous,  yet  where,  under  these  cir- 
cumstances, such  last  connecting 
carrier  paid  the  freight  charges 
which  had  accrued  up  to  the  time  It 
took  charge  of  the  consignment.  It 
did  so  at  its  own  risk,  relatively  to 
the  rights  of  an  Innocent  person  who 
had  taken  from  the  consignor  a  bill 
of  lading  duly  Indorsed,  in  the  belief 
that  the  freight  had  been  actually 

E repaid,  and,  on  the  faith  of  such 
ellef,  had  accepted  as  cash  a  draft 
drawn  by  the  consignor  on  the  con- 
signee, to  which  draft  the  bill  of  lad- 
ing was  attached,  as  was  u.-iual  In 
the  course  of  such  transactions). 

11.  Converse  Bridge  Co.  v.  Col- 
lins, 119  Ala.  534,  24  S  561. 

13.  Converse  Bridge  Co.  v.  Col- 
lins. 119  Ala.  534,  24  S  561. 

[a]  Thai,  where  a  carrier  pre- 
sented to  a  preceding  carrier  a  bill 
of  lading  marked  in  one  place  "Pre- 
paid," and  In  another  "Collect."  and 
the  freight  had  been  prepaid,  but  the 
waybill  did  not  show  it.  It  was  held 
that  the  last  carrier  was  charged 
with  knowledge  putting  it  on  inquiry 
which  would  have  led  to  notice  of 
prepayment,  and  hence,  on  receiving 
the  shipment.  It  was  not  Justifled  in 


naying  preceding  charges.  Converse 
Bridge  ' 
S  661. 


Bridge  Co.  v.  CoTllns,  119  Ala.  584,  24 

-  661. 

13.    Robinson  v.  Dover,  etc.,  R.  Co., 


For  later  ommb,  derrelopuMnta  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  imge  and^nolejaiimber. 

Digilized  byVjOOy  [C 


§§  69&-700] 


CABBIEB8 


[IOC,  J.]  445 


destination  contemplated  in  the  original  oontraet  of 
sbipment,  and  another  carrier,  a  volanteer,  under- 
takes to  transport  them  from  the  depot  of  the  last 
carrier  to  the  place  of  bnsiness  of  the  consignee,  it 
has  no  right  to  pay  the  charges  and  collect  them 
from  snch  consignee.*'* 

699]  4.  Who  Liable  for  QhargCB**— a.  Oon- 
signoT.  The  consignor  with  whom  the  contract  of 
shipment  is  made  is  primarily  liable  for  the  pay- 
ment of  the  freight  chaigeSj  whether  he  is  the  owner 
of  the  goods  or  not.**  A  contract  to  pay  freight  is 
to  be  implied  from  the  mere  fact  that  the  consignor 
has  placed  the  goods  with  the  carrier  for  the  pur- 
pose of  being  carried  to  their  destination.*"  This 
hability  is  disohaiged  only  by  full  payment  by  the 
cons%nor  or  the  consignee.*'^  Acceptance  by  the 
consignee,  although  accompanied  by  an  undertaking 
to  pay  the  charges,  does  not,  it  baa  been  said,  dis- 
chvge  the  consignor  from  liability  to  tiie  carrier;** 

99  Oa.  480,  27  SB  713;  Steamboat  Vir- 
ginia V.  Kraft,  SB  Ho.  7«. 

Kansas  Cltj  Transfer  Co. 
Nelswanger,  18  Mo.  A.  lOi. 

14.  Varsoiis  Uallla  for  Aralffftt  on 
^o^^rtd;^^  by  water  see  Shipping 

le.  U.  S.— PorUand  Flouring  MlUs 
T.  Britiah,  etc..  Mar.  Ins.  Co.,  130  Fed. 
860.  65  CCA  344  (aff  124  Fed.  860]. 

Ala, — Central  of  Georgia  R.  Co.  v. 
Blrmtngbam  Sand,  etc..  Co.,  9  Ala.  A. 
41»,  424,  64  S  202  [ctt  Cyc]. 

Ark. — St.  Ixiuls  Southwestern  R. 
Co.  V.  Oramling,  97  Ark.  363,  36«,  133 


SW  1129  [cit  Cyol. 

Ga. — Southern  R.  Co.  V.  Bom  Steel 
Range  Co.,  126  Ga.  637,  66  SE  173; 
Carter  v.  Southern  R.  Co.,  Ill  Qa.  88, 
3<  SE  SOS.  60  L.RA  364. 

HawalL — ^Parke  v.  Austin,  8  Hawaii 
686. 

Ind. — Baltimore,  etc.,  R.  Co.  v.  New 
Albany  Box.  etc..  Co.,  48  Ind.  A.  647, 
94  NET  906.  96  NE  28. 

Ue.— Holt  T.  Westcott,  4S  Me.  446, 
69  AmD  74. 

Has& — Wooster  v.  Tarr.  8  Allen 
270,  85  AmD  707;  Blanchard  v.  Page, 
8  Gray  281. 

N.  J. — Brie  R.  Co.  v.  Wanaque 
Lumber  Co„  76  N.  J.  U  878,  879,  69 
A  168  [clt  (^cl;  New  Jersey  Cent.  R. 
Co.  V.  MacC&rtner,  68  N.  J.  L.  166, 
52  A  676;  Grant  v.  Wood,  SI  N.  J.  L. 
292.  47  AmD  162. 

N.  T. — Gilson  V.  Madden,  1  lAns. 
172:  Pennaylvanla  R.  Co.  v.  Titus,  166 
App.  Dlv.  830.  142  NYS  43  [rev  on 
other  grounds  216  N.  Y.  17,  109  NE 
857]. 

Pa. — Baltimore,  etc.,  R.  Co.  v. 
Samuel,  48  Pa.  Super.  274. 

S.  C— Hayward  v.  Mlddleton,  14  S. 
C.  L.  121,  16  AmD  616,  8  S.  C.  L.  186, 

Tex, — Chicago,  etc.,  R,  Co.  v. 
Floyd,  (Civ,  A.)  161  SW  954;  Keeling 
V.  Connally,  (Civ.  A.)  157  SW  232. 
233  [clt  Cyc]. 

W.  Va. — Coal,  etc,  R.  Co.  v.  Buck- 
hannon  River  Coal,  etc.,  Co.,  87  SE 
3T6:  Baltimore,  etc.,  R.  Co.  v.  Lilella 
Coal,  etc..  Co..  74  W.  Va.  288,  81  SE 
1044,  62  L,RANS  396  and  note. 

Eng. — Sanders  v.  Vanzeller,  4  Q. 
B.  260,  45  ECL  260,  114  Reprint  897; 
Moore  V.  Wilson,  1  T.  R.  659.  99  Re- 
print ISO  6. 

Alta, — Canadian  Pac.  R.  Co.  v. 
Watts.  20  DomLR  607.  30  WcstLR 
126.  7  WeatWkly  785. 

[a]  Beaaons  for  rols. — (1)  "The 
shipper  or  consignor,  whether  the 
owner  of  the  goods  shipped  or  not, 
is  the  party  with  whom  the  owner 
or  master  enters  Into  the  contract  of 
atfrelghtment.  It  is  he  that  makes 
the  bailment  of  the  goods  to  he  car- 
ried, and,  as  the  bailor,  he  is  liable 
for  the  compensation  to  be  paid 
therefor."  Wooster  v.  Tarr,  8  Allen 
(Mass.)  270,  271,  85  AmD  707.  (2) 
One  who  employs  another  to  perform 
a  service  for  him  Is  liable  to  pay  him 
a  reasonable  compensation  for  his 
labor,  and  the  consignor's  liability 
for  freight  la  not  affected  by  the  fact 
tliat  the  goods  are  delivered  and  that 


the  Qonsignee  may  become  so  liable 
by  receiving  the  goods.  Hayward  v. 
Middleton,  14  S.  C.  U  121.  16  AmD 
615,  8  S.  C.  L.  186.  (3)  "The  goods 
are  only  an  additional  security  for 
the  freight,  and  the  responsibility  of 
the  owner  or  shipper  of  them  tor 
freight  remains  entire."  Parke  v. 
Austin,  3  Hawaii  686,  687. 

[b]  BmolaUr  la  tUa  rale  ap- 
pUeaale^  "where,  as  here,  the  carrier 
receives  the  shipment  from  the  con- 
signor without  Knowledge  or  notice 
that  he  or  It  is  acting  as  the  agent 
of  another,  It  will  be  held  that  the 
carrier  received  the  shipment  on  the 
faith  of  an  Implied  promise  on  the 
part  of  the  consignor  to  pay  the  law- 
ful freight  charges  in  the  event  the 
consignee  refuses  to  accept  the  ship- 
ment and  pay  the  charges,  and  the 
consignor  cannot  escape  liability 
therefor  by  subseauently  Informing 
the  carrier,  after  the  consignee  has 
refused  to  accept  the  shipment,  that 
he  was  not  acting  in  his  own  behalf 
and  on  his  own  account,  but  was 
acting  as  the  agent,  or  in  behalf  of 
another  in  making  the  shipment;  in 
other  words,  the  consignor  cannot 
cliange  or  escape  his  liability  as  such 
after  entering  Into  the  contract  of 
shipment,  and  dealing  with  the  car- 
rier as  the  consignor,  by  notifying 
the  carrier  after  his  shipment  has 
been  carried  to  its  destination  and 
rejected  by  the  consignee  that  he 
was  acting  merely  as  the  agent  of 
the  true  consignor,  when  that  fact 
was  not  previously  disclosed  in  the 
transaction."  Cincinnati,  etc,  R,  Co. 
V.  Vredenburgh  Saw  Mill  Co.,  IS  Ala. 
A.  442,  446,  69  S  228. 

16.  Chicago,  etc.,  R.  Co.  v.  Floyd, 
(Tex.  Civ.  A.)  161  SW  964;  Canadian 
Pac  R.  Co.  v.  Watts.  (AltiO  20  Dom 
LR  607,  SO  WesttiR  1X6,  7  WestWkly 
786. 

17.  Baltimore,  etc.  R.  Co.  v.  New 
Albany  Box,  etc.,  Co.,  48  Ind.  A.  647, 
94  NE  906,  96  NE  28;  Union  Pac  R. 
Co.  v.  W.  L.  Stickel  Lumber  Co.,  99 
Nebr.  664,  166  NW  1082. 

[a]  FaUnre  to  oolleot  full  amount 
fixed  by  tarts. — ^Where  the  carrier 
fails  to  collect  the  full  amount  of 
freight  charges  as  fixed  by  the  tariffs 
on  file  In  the  offlce  of  the  interstate 
commerce  commission,  it  must  look 
to  the  consignor  who  Is  also  the  con- 
signee named  in  the  bill  of  lading 
for  any  balance  due  thereon.  Union 
Pac.  R.  Co.  V.  W.  L.  Stickel  Lumber 
Co.,  99  Nebr.  664.  156  NW  1082. 

18.  New  Jersey  Cent.  B.  Co,  v. 
MacCartney,  68  N.  J.  L.  166.  62  A 
676:  Coal,  etc.,  R.  Co.  v.  Buckhannon 
River  Coal,  etc.,  Co.,  (W.  Va)  87  SE 
376. 

19.  New  Jersey  Cent.  R.  Co.  t. 
Ma<}Cartney,  68  N.  J.  L.  166,  62  A 

576. 

30.  Coal,  etc.,  R.  Co.  v.  Buckhan- 
non River  Coal,  etc.,  Co.,  (W.  Va.)  87 

SE  376. 

31.  Coal,  etc,  R.  Co.  T.  Buckhan- 
non River  Coal,  etc,  Co.,  (W.  Va.)  87 
SE  376. 


the  two  contracts  are  held  to  be  independent,  and 
not  inconsistent  one  with  the  other."  So  the  lia- 
bility of  the  consignor  for  freight  is  not  affected  by 
the  fact  that  the  consignee  was  under  bond  to  the 
terminal  carrier  to  pay  the  freight,*  nor  by  the 
fact  that  the  consignee  reconsigned  the  goods  after 
sale  and  after  delivery  to  the  carrier  by  the  con- 
signor.^^ The  carrier  may  even  waive  its  lien  on 
the  goods  by  delivering  them  to  the  consignee  and 
still  hold  the  consignor  liable  on  the  contract  of 
shipment."  Even  though  the  bill  of  lading  provides 
for  delivery  of  the  goods  to  the  consignee  on  his 
paying  freight,  the  consignor  remains  liable  on  the 
contract."'  However,  it  may  be  shown  by  parol  that 
it  was  understood  between  the  parties  that  the 
freight  should  be  paid  by  the  consignee  or  another." 

700]  b.  Oonsignee — (1)  In  Oeneral.  There  is 
no  contractual  relation  between  the  carrier  and  the 
consignee  by  the  mere  des^natiou  of  the  latter  as 

33.  Portland  FIourlng_  Mills  Co.  T. 
British,  etc..  Mar.  Ins.  Co.,  130  Fed. 
860.  66  CCA  344  [all  124  Fed.  866]; 
St.  Louis  Southwestern  R.  Co.  v. 
Gramling,  97  Ark.  353,  133  SW  1129; 
Wooster  V.  Tarr,  8  Allen  (MassJ  270, 
85  AmD  707:  Coah  etc.,  R.  Co.  v. 
Buckhannon  River  CoaI,'etc.,  Co.,  (W, 
Va.)  87  SB  876.  See  also  Atlas  SS. 
Co.  T.  Colombian  Land  Co.,  lOS  Fed. 
368,  42  CCA  S98  (holding  that  the 
fact  that  a  carrier  accepted  a  con- 
signee's paper,  in  lieu  of  cash,  for 
freight,  knowing  that  the  consignee 
was  acting  for  another,  does  not  con- 
stitute such  an  election  to  hold  the 
consignee  as  will  deprive  the  carrier 
of  its  remedy  against  the  consignor 
on  the  dishonor  of  the  paper). 

83.  Me.— Holt  v.  Westcott,  4S  He. 
445,  69  AmD  74. 

N.  J. — New  Jersey  Cent  R.  Co.  v. 
MacCartney.  68  N.  J.  L.  166,  68  A 
676:  Grant  v.  Wood,  21  N.  J.  1*  292, 
47  AmD  162. 

N.  C. — Spencer  v.  White,  28  N,  C. 
286. 

Pa. — Layng  v.  Stewart,  1  Watts  ft 
S.  222;  Collins  v.  Union  Transp.  Co., 
19  Watts  384;  Pennsylvania  R.  Co.  v. 
Flaccus  Glass  Co.,  22  Pa.  Dist.  497. 

W.  Va. — Coal,  etc,  R.  Co.  v.  Buck- 
hannon River  Coal,  etc.,  Co.,  87  SE 
376. 

Eng.— -Sanders  v.  Vanzeller,  4  Q.  B. 
260,  46  BCL.  260.  114  Reprint  897: 
Great  Western  R.  Co.  v.  Bagge,  16 
Q.  B.  D,  626.  Compare  dicta  to  the 
contrary  In  Moorsom  v.  Kymer,  2  M. 
ft  S.  303,  106  Reprint  395;  Drew  v. 
Bird.  M,  &  M.  156,  22  ECL  492. 

[a]  litittltatlon  of  rule. — In  Thomas 
V.  Snyder.  39  Pa.  317.  322,  the  prlncl- 

Ele  stated  in  the  text  Is  recognized, 
ut  It  ,was  held  that,  where  a  ship- 
per consigned  coal  to  D  or  hi.s  as- 
signs, "he  or  they  paying  the  freight 
for  the  said  coal,  directing  in  the 
bill  of  lading,  at  the  request  of  the 
owner  of  the  vessel  in  which  the  coal 
was  shipped,  "freight  payable  to 
[such  owner],"  the  last  phrase 
quoted,  being  very  unusual  in  a  bill 
of  lading  and  inserted  by  particular 
direction  of  the  owner  of  the  boat, 
when  taken  in  connection  with  the 
customary  clause  as  to  payment  of 
freight,  was  meant  to  prevent  the 
payment  of  the  freight  to  the  master 
of  the  boat  and  to  secure  it  to  him 
as  the  owner  of  the  boat;  and  where 
the  coal  was  delivered  to  the  as- 
signees of  D.  who  at  the  time  were 
able  and  willing  to  pay  the  freight, 
and  neither  the  owner,  his  agent,  nor 
anyone  for  him  was  present  to  re- 
ceive it,  and  by  the  subsequent  fail- 
ure of  the  assignees  it  was  lost,  the 
owner  was  not  entitled  to  recover 
the  freleht  from  the  shipper  of  the 
coal.  This  clause  Is  considered  "a 
condition  precedent.  Intended  only 
for  the  benefit  of  the  carrier,  and  if 
he  deliver  goods  without  receiving 
freight,  he  may  recover  It  of  the  con- 
signor even  if  he  were  owner  of  the 
goods." 

34.  Wayland  v.  Voselx,  flLA^  i^0> 

Digitized  by 


446    [IOC.  J.] 


CABRIEB8 


[§§  700-701 


consignee  which  obligates  him  to  receive  the  goods 
or  to  pay  the  freight  chaises,"  and  he  is  not  liable 
therefor  in  the  absence  of  an  agreement  express  or 
implied.**  Where  a  cons^ee,  in  a  bill  of  lading 
atipalating  that  the  owner  or  the  consignee  shall 
pay  the  freight,  assigns  the  bill  of  lading  before  de- 
livery, and  the  carrier  makes  delivery  to  tlie  assignee 
who  purchased  the  goods  from  the  consignee,  the 
consignee  is  not  liable  for  the  freight,^'  unless  the 
■assignee  receives  the  goods  as  his  agcnt.^  But  a 
consignee  who  agrees  that  goods  shipped  to  him, 
in  which  an  understood  charge  is  made,  shall  be 
shipped  C.  0.  D.,  in  effect  agrees  that  he  will  pay 
the  charge  and  that  the  shipper  or  his  agent  wiU 
retain  possession  until  the  payment  is  made.^  Re- 
ceipt of  the  goods  by  the  consignee  and  part  pay- 
ment and  refusal  to  pay  the  bidance  of  the  charge 
raises  an  implied  contract  to  pay  such  balance."" 
The  eons^ee  will  be  liable  for  freight  charges  by 
acceptance  of  the  goods  shipped  under  a  bill  of 
ladii^  which  contains  the  stipulation  that  the  eon- 
aignee  shall  pay  the  freight,  or  any  similar  pro- 
vision, or  even  in  the  absence  of  such  bill  of  lading 
in  case  he  accepts  the  goods  knowing  that  the  ear- 


AmD  3S6:  Union  FrelKht  R.  Co.  v. 
Wlnkley,  16$  Mass.  ISS,  84  NE  SI,  38 
AmSR  S98. 

as.  Merrick  v.  Oordon,  20  N.  Y. 
IS. 

86.  New  Jersey  Cent.  R.  Co.  v. 
MacCartney,  68  N.  J.  L.  16S,  62  A  675 
(holdlnvthat  the  Ifablltty  of  the  con- 
signee for  fretght  charges  depends 
not  on  any  general  legal  duty  resting 
upon  the  consignee  simply  because 
he  is  a  consignee,  but  upon  some 
Agreement  or  undertaking  made  on 
his  part). 

[aj  mmvxnx*' — consignee  is 
not  liable  for  demurrage  unless  so 
atlpulated  tn  the  bill  of  lading, 
Scalfe  V.  Tbbin,  3  B.  &  Ad.  623,  23 
ECL  233,  110  Reprint  189. 

ST.  St.  LiDufs  Southwestern  R.  Co. 
V,  Browne  Grain  Co.,  (Tex.  Civ,  A.) 
166  SW  40. 

as.  St.  I<ouls  Southwestern  R.  Co. 
v.  Browne  Grain  Co.,  (Tex.  Civ.  A.) 
166  SW  40. 

as.  Howatt  V.  Barrett,  78  Misc. 
166,  137  NYS  815;  Pacific  Aviation 
Co.  V.  Welle.  64  Or.  B30,  128  P  438. 

30.  Union  Pac.  R.  Co.  v.  American 
Smelting,  etc.,  Co.,  202  Fed.  720,  722, 
121  CCA  182  (where  ft  was  said: 
"The  legal  presumption  is  that  the 

SlalntitT  intended  to  charge,  and  the 
efendant   Intended    to   pay    .  . 
the  legal  charges  of  the  transporta- 
tion"). 

31.  U.  S. — Union  Pac.  R.  Co.  v. 
American  Smelting,  etc.,  Co.,  242  Fed. 
720.  121  CCA  182;  Taylor  v.  Pall 
River  Iron  Works,  124  Fed.  826; 
North  German  l^loyd  Co.  v.  Hule,  41 
Fed.  100,  10  LRA  814;  Sumner  v. 
Walker,  30  Fed.  261;  Philadelphia, 
etc.  R.  Co.  V.  Barnard,  19  F.  Cas,  No. 
11.086,  3  Ben.  39. 

Ala. — Central  of  Georgia  R.  Co.  v. 
Birmingham  Sand,  etc.,  Co.,  9  Ala.  A. 
419,  424.  64  S  202  [cit  Cyc]. 

Ark. — St,  Louis  Southwestern  R. 
Co.  v.  Gramling,  97  Ark.  353,  366.  133 
SW  J129  [clt  Cyc]. 

Canal  Zone. — Panama  R.  Co.  V. 
Ogllvie.  2  Canal  Zone  150. 

Me.— Htll  V.  Leadbetter,  42  Me.  672, 
66  AmD  305. 

Mass. — New  Tork,  etc.,  R,  Co.  v, 
York,  etc.,  Co.,  215  Mass.  86,  102  NB 
366;  Union  Freight  R.  Co.  v.  Wink- 
ley,  169  Mass.  133.  34  NE  91,  38  Am 
SR  898:  Old  Colony  R.  Co.  v.  Wilder. 
1S7  Mass.  536:  New  Haven,  etc.,  Co. 
V.  Campbell.  128  Ma»s.  104;  Boston, 
etc.,  R.  Co.  V.  VS^ltcher.  1  Allen  497; 
Blanchard  v.  Page,  8  Gray  281. 

N.  J. — New  Jersey  Cent.  R.  Co.  v. 
MacCartney,  68  N.  J.  L.  165,  52  A 
575;  Grant  V.  Wood,  21  N.  J.  L.  292, 
47  AmD  162. 


N,  Y. — Pennsylvania  B.  Co.  v, 
Titus.  216  N.  Y.  17,  109  NB  857  [rev 
166  App,  Dlv,  880,  142  NYS  43  (aff 
78  Misc.  347,  138  NTS  825)];  Davison 
V,  City  Bank.  57  N.  Y,  81;  Dart  v. 
Ensign,  2  I^ns.  888  [rev  on  other 
grounds  47  N.  Y.  6191:  Sheets  v.  WU- 
gus.  66  Barb.  662;  Byrne  v.  Weeks, 
20  N.  Y.  Super,  872  [bM  4  Abb.  Deo. 
667]. 

Pa. — Palayo  v.  Pox,  9  Pa.  489. 

R,  I.— Hatch  V.  Tucker,  12  R.  I. 
501,  34  AmR  707. 

W.  Va. — Coal,  etc.,  R.  Co.  v.  Buck- 
hannon  River  Coal,  etc,  Co.,  87  8E 
376. 

Eng. — Dougal  v.  Kemble,  8  Blng. 
383,  fl  BCL  191,  180  Reprint  660. 

[a]  Promlae  to  par  mvll*A  tram. 
aoeeptanoe^Acceptance  by  the  con- 
slRnee  of  goods  forwarded  to  him 
constitutes  an  implied  promise  to  pay 
the  carrier  the  freight  charges 
thereon.  Panama  R.  Co.  v,  Ogilvle, 
2  Canal  Zone  160. 

[b]  Preenmptloii  of  ownwlitp,— 
That  one  Is  named  as  consignee  In 
a  bill  of  lading  Is  evidence  that  he 
Is  the  owner  or  the  goods,  and,  where 
no  other  is  named,  It  will  support  a 
finding  that  he  Is  the  owner  and  lia- 
ble for  the  freight.  It  not  appearing 
that  the  carrier  knew  that  the  con- 
signee was  a  commission  merchant. 
New  York,  etc.,  R.  Co.  v.  York,  etc., 
Co..  21S  Mass.  36,  102  NK  366. 

[c]  Waiver  of  lien  Immaterial. — 
The  consignee  Is  liable  for  freight, 
and  this  liability  Is  not  taken  away 
by  the  fact  that  the  carrier  may  have 
waived  Its  Hen  on  the  goods  them- 
selves and  the  consequent  right  to 
subject  them  to  the  payment  of  the 
freight  by  having  delivered  the  goods 
without  flrat  collecting  the  freight. 
Central  of  Georgia  R.  Co.  v.  Blrmfng- 
ham  Sand,  etc.,  Co.,  9  Ala.  A.  419. 
424,  64  S  202  [clt  Cyc]. 

33.  Sheets  v.  Wllgus,  56  Barb.  fN. 
Y.)  662;  Pennsylvania  R.  Co.  v.  Titus. 
216  N.  Y.  17,  109  NK  857  [rev  78 
Misc.  347,  138  NYS  325,  and  all  156 
App.  Dlv.  830.  142  NYS  43]. 

33.  Boston,  etc.,  R.  Co.  v.  Whlch- 
ter,  1  Allen  (Mass.)  497;  Dart  V. 
Ensign.  47  N.  Y.  619. 

[a]  Xeason  for  rnle^'Tn  such 
case,  the  essential  elements  of  a  con- 
tract are  wanting.  There  is  nothing 
from  which  an  Intent  on  the  part  of 
the  shipper  or  carrier  to  charge  the 
agent,  or  an  agreement  by  the  agent 
to  pay  the  freight,  can  be  Inferred." 
Boston,  etc.,  R.  Co.  v.  Whlchter,  1 
Allen  (Mass.)  497.  498. 

[b]  mtermedlato  oonalgnee, — No 
promise  by  an  intermediate  con- 
signee, who  Is  not  the  owner  of  the 


rier  looks  to  him  for  payment  and  waives  its  lien 
by  delivery  of  the  goods  and  the  consignee  should 
not  be  permitted  to  claim  that  he  has  no  interest 
in  the  property  and  compel  the  carrier  to  look  to 
others  for  payment  of  the  freight.^* 

701]  (2)  Consignee  as  A^nt.  A  consignee  is 
not  liable  for  freight  charges  on  goods  consigned  to, 
and  received  by,  him  as  agent,  where  his  agency  was 
known  to  the  carrier  when  the.goods  were  delivered, 
and  the  shipping  contract  contained  no  stipulation 
that  the  consignee  should  pay  the  fre^ht.^  But 
he  will  be  liable  even  though  he  received  them 
merely  in  the  capacity  of  factor  or  (^ent,  where  at 
the  time  of  delivery  he  did  not  inform  the  carrier, 
and  the  carrier  did  not  have  knowledge  or  notice 
before  delivery  that  he  was  merely  a  factor  or 
agent,  and  that  his  acceptance  would  be  in  that 
capacity;**  and  under  these  circumstances,  where 
tiie  carrier  has  made  a  mistake  as  to  the  amount  of 
chafes,  it  is  not  precluded  by  delivery  of  the  goods 
and  acceptance  of  a  less  amount  of  freight  than 
due  under  the  interstate  tariffs  from  collecting  the 
balance  due  from  the  consignee,"  since  the  hard- 
ship, if  any,  it  has  been  said,  arises  out  of  the  en- 
goods,  to  pay  the  freight  thereon, 
will  be  Implied  from  a  bill  of  ladlnc 
conBlgning  the  goods  to  the  care  of 
such  Intermediate  consignee  for  the 
owner  at  the  place  of  ultimate  des- 
tination. Dart  V.  Ensign,  47  N.  T. 
619;  Ackerman  v.  Redflefd,  S  Hun  <N. 
Y.)  878. 

34.    Cornelius  v.  Central  of  Geor- 

Sla  R.  Co.,  13  Ala.  A.  688,  69  S  831; 
'ew  York,  etc.,  R.  Co.  v.  Tork,  etc. 
Co.,  216  Mass.  86,  102  NE  866:  Penn- 
sylvania R.  Co.  v.  Titus,  216  N.  T.  17. 
109  N£  857.  But  compare  Canadian 
Pac.  R.  Co.  V.  Watts,  (Alta.)  20  Dom 
I/R  607,  80  WestLR  126.  7  WestWkly 
786  (holding  that,  where  by  mistake 
of  the  railway  the  goods  were  de- 
livered without  collecting  the  freight 
indicated  by  the  waybill  from  the 
consignees  who  were  agents  holding 
the  goods  for  sale  as  factors  only 
and  who  by  reason  of  the  railway's 
mistake  were  led  to  suppose  that  the 
freight  had  been  prepaid,  the  railway 
has  no  right  of  action  against  the 
latter  for  the  freight). 

36.    Cornelius  v.  Central  of  Geor- 

61a  R.  Co.,  13  Ala.  A.  633,  69  S  331; 
ew  York,  etc.,  R.  Co.  v.  York,  etc., 
Co.,  215  Mass.  36,  102  NE  366:  Penn- 
sylvania R.  Co.  V,  Titus,  216  N.  Y.  17. 
109  NE  857  [rev  156  App.  Dlv.  830. 
142  NYS  43];  Philadelphia,  etc.,  R. 
Co.  v.  Baer,  56  Pa.  Super.  307. 

[a]  B»a«oik  for  mle. — "In  accept- 
ing and  receiving  the  goods,  he  made 
himself  a  party  to  the  contract  be- 
tween the  consignor  and  the  plaintiff, 
or  entered  Into  an  original  contract 
to  pay,  which  took  the  place  of  the 
right  of  the  plaintiff  to  retain  the 
property  until  the  charges  were  paid. 
.  .  , .  The  defendant,  therefore,  be- 
came bound  to  pay  to  the  plaintiff 
the  freight  charges — not  those 
charges  as  erroneously  or  illegally 
computed  by  the  plaintiff  or  himself, 
but  the  lawful  and  correct  charges. 
If  the  amount  of  them  were  subject 
to  the  determination  of  the  plaintiff. 
It  might,  of  course,  remit  them  In 
part  or,  perhaps,  estop  Itself  from 
collecting  a  balance.  We  have  no 
concern  here  In  regard  to  such  hy- 
pothesis. The  one  and  only  lawful 
and  correct  freight  rate  was  that  set 
forth  In  the  schedule  or  tariff  tiled 
In  the  office  of  the  Interstate  com- 
merce commission  and  duly  pub- 
lished and  posted.  The  Unltea  States 
statutes,  known  as  the  Interstate 
Commerce  Act,  made  that  rate  arbi- 
trary. Immutable  by  the  agreement, 
mistake  or  artifice  of  the  parties  and 
not  to  be  deviated  from.  The  con- 
signor, consignee  and  carrier  were 
alike  charged  with  full  knowledge 
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forcement  of  a  positive  rule  established  for  the 
accomplishment  of  a  broad  public  purpose."*  How- 
ever, where  the  carrier  has  knowledge  that  tho  own- 
ership of  the  goods  is  in  the  consignor,  acceptance 
and  removal  of  the  goods  by  the  consignee,  and 
payment  of  the  amount  of  charges  stated  with  the 
knowledge  that  the  carrier  is  giving  up  its  lien  for 
charges  does  not,  it  is  held,  create  any  obligation 
on  the  part  of  the  consignee  to  pay  freight  chaises 
beyond  the  amount  stated,  altliough  the  carrier  has 
made  a  mistake  in  the  amount." 

[$  702]  c.  Owner  of  Goods.  The  owner  of  the 
goods  for  whose  benefit  and  under  whose  direction 
they  are  shipped  is  liable  for  the  freight  charges."^ 

[$  703]  d.  Assignee  of  Bill  of  Lading.  The  as- 
signee of  a  bill  of  lading  who  receives  the  goods 
thereby  becomes  bound  to  pay  charges  of  transpor- 
tation.^ Ignorance  on  the  part  of  a  purchaser  of  a 
bill  of  lading  on  receiving  the  goods  that  the  carrier 
looked  to  him  for  payment  of  freight  chaiges  does 
not  relieve  him  from  his  liability  therefor."  But  an 
assignee  of  the  hill  of  lading  for  security  only  is  not 
liable  for  freight  beyond  the  value  of  the  goods.*^ 

[5  704]  e.  Other  Persons.  The  mere  acceptance 
from  a  carrier  and  removal  of  a  shipment  of  goods 
by  one  who  is  not  the  consignee  named  in  the  bill 
of  lading  does  not  of  itself  create  a  primary  obli- 
gation on  the  part  of  the  one  receiving  such  goods 
to  pay  eharges  beyond  the  amount  stated  and 


claimed  by  the  carrier  at  the  time  of  such  aec^t- 
ance  and  removal.^ 

705]  &.  Payment  of  Obarges  at  End  of  Trans- 
portation"— a.  Delivery  and  Payment  Ooncnrrent; 
Tender.  As  the  carrier  has  a  lien  for  its  chaises,** 
its  duty  to  deliver  the  possession  of  the  goods  at 
the  end  of  the  transportation,  and  the  consignee's 
duty  to  pay,  are  concurrent;"  but  the  carrier  is 
not  bound  to  receive  freight  money  for  a  part  of  the 
goods  as  they  are  disehai^ed."  Until  tho  carrier 
is  ready  to  make  complete  and  final  delivery  of 
possession  to  the  consignee,  it  is  not  entitled  to 
its  freight."  When  the  consignee  is  notified  of  the 
arrival  of  the  goods  and  the  carrier's  readiness  to 
deliver,  freight  is  due,  although  it  may  be  necessary 
in  making  actual  delivery  to  switch  the  ear  contain- 
ing the  goods  to  a  particular  track,'*^  and  the  inter- 
ruption of  delivery  by  some  cause  not  the  fault  of 
the  consignee  will  not  excuse  the  complete  delivery 
required  as  a  condition  to  the  right  to  freight;** 
but  tlie  consignee  cannot  require  delivery  at  an  im- 
possible place  not  in  accordance  with  the  contract."* 
Furthermore,  the  consignee  has  a  right  to  examine 
the  goods  as  to  quantity,  quality,  and  condition 
before  accepting  delivery  and  becoming  liable  for 
freight."^  The  consignee  must  ordinarily  tender  the 
freight  before  he  will  be  entitled  to  possession  of 
the  goods'"  in  the  absence  of  a  waiver  of  this  re- 


of  It  and  ItB  Inescapable  force  and  it 
was  the  rate  which  the  defendant 
agreed  to  pay  In  accepting  the  goods. 
.  .  Obviously,  the  payment  of  a 
part  of  the  correct  amount  did  not 
fulfil]  or  release  performance  by  the 
defendant  of  his  oontracL"  P«iinsyl- 
vanla  R.  Co.  v.  Titus,  216  N.  Y.  17, 
22.  109  NB  857. 

[b]  mnstrfttlon. — Oranges  were 
consigned  to  a  commission  merchant 
for  sale,  he,  after  paying  his  com- 
mission and  the  freight,  to  remit  the 
proceeds.  Through  mistake,  the  rail- 
road company  made  an  undercharge, 
but  the  commission  merchant  re- 
fused to  make  good  the  undercharge, 
having  already  transmitted  the  pro- 
ceeds to  the  shipper.  It  was  held 
that,  as  the  railroad  company  was 
entitled  to  rely  on  the  presumption 
that  the  consignee  Is  the  owner  of 
the  shipment,  the  commission  mer- 
chant who  had  not,  before  transmis- 
sion of  the  proceeds.  Informed  the 
railroad  company  it  was  not  the 
owner  is  liable  for  the  undercharge. 
Cornelius  v.  Central  of  Oeorgla  R. 
Co..  13  Ala.  A.  533.  69  S  331. 

36.  New  York,  etc.,  R.  Co.  v.  York, 
etc.,  Co.,  215  Mass.  36,  103  NE  36G. 

37.  Central  of  Georgia  R.  Co.  v. 
Southern  Perro  Concrete  Co.,  193  Ala. 
108.  «8  S  981,  AnnCasl916G  376  and 
note:  New  Jersey  Cent.  R.  Co.  v. 
MacCartney.  68  N.  J.  L.  166,  52  A  576. 
See  also  New  York  Cent., -etc.,  R.  Co. 
V.  Butler,  145  NYS  918  (where  it  was 
said  that  an  owner  of  goods  con- 
signed them  to  his  own  order  with  di- 
rections to  notify  defendant,  pur- 
suant to  a  contract  by  which  defend- 
ant was  to  receive  the  goods  for  sale 
to  be  delivered  f.  o.  b.  in  New  York, 
and  it  was  held  that  defendant  hav- 
ing paid  the  freight  charges  de- 
manded on  receiving  the  goods,  to 
relieve  them  from  the  carrier's  lien 
or  as  agent  for  the  owner,  was  under 
no  contractual  liability  to  the  car- 
rier, and  was  not  liable  for  a  de- 
ficiency arising  from  a  mistake  of 
the  carrier  in  falling  to  chargre  the 
proper  rate). 

38.  Barnard  v.  Wheeler,  24  Me. 
413;  Grant  v.  Wood,  21  N.  J.  L.  292, 
47  AmD  162;  Ogden  v.  Coddington,  2 
E  D.  Smith  (N.  Y.)  317;  Chicago,  etc., 
B.  Co.  V.  Ployd,  (Tex.  Civ.  A.)  161 
SW  964. 

[a]  niaSi  where  an  owner  clothed 
a  third  i>erson  with  apparent  author- 
ity to  act  for  him  In  secttrlng  the 


transportation  of  property,  the  car- 
rier, transporting  the  property  pur- 
suant to  a  contract  with  the  third 
person,  may  look  to  the  owner  for  Its 
reasonable  charge,  and  hold  a  Hen  on 
the  property  for  the  same.  Hahl  v. 
Laux.  {2  Tex.  Civ.  A.  182,  93  SW 
1080. 

3a.  New  York,  etc.,  R.  Co.  v.  Samp- 
son. 222  Mass.  311,  110  NE  964;  New 
York,  etc.,  R.  Co.  v.  York,  etc.,  Co.. 
215  Mass.  36,  102  NE  366;  New  York, 
etc.,  R.  Co.  v.  Sanders,  134  Mass.  63; 
New  York,  etc..  Steam  Nav.  Co,  v. 
Young,  3  E.  D.  Smith  (N.  Y.)  187: 
Merian  v.  Funck,  4  Den.  (N,  Y.)  110 
[aft  How.  A.  Cas.  659]. 

[a]  DMiinrrag-e, — ^An  assignee  of 
the  bill  of  lading,  receiving  the  goods 
thereunder.  Is  liable  for  demurrage 
stipulated  for  In  the  contract.  Wege- 
ner V.  Smith,  16  C.  B.  286,  80  ECL 
285,  139  Reprint  432. 

40.  New  York,  etc.,  R,  Co.  v. 
Sampson.  222  Mass.  811,  110  NE  964. 

41.  Swett  V.  Black,  23  F.  Cas.  No. 
13,691,  2  Sprague  49. 

42.  Union  Pac.  R.  Co.  v.  W.  L. 
Stlckel  Lumber  Co.,  99  Nebr.  664, 
166  NW  1082. 

43.  Time  for  pajmrnt  of  fMCht 
on  goods  shipped  bj  water  see  Sup- 
ping [36  Cyc  3071. 

44.  See  infra  9  721  et  seq. 

45.  Ala. — Long  V.  Mobile,  etc.,  R. 
Co.,  51  Ala.  512. 

Ga. — Oeorgla  R.  Co.  v.  Richards.  9 
Qa.  A.  639.  72  SE  48;  Seaboard  Air 
Line  R.  Co.  V.  Shackelford,  6  Ga.  A. 
395.  63  SE  252. 

Mass. — New  York.  etc..  R.  Co.  v. 
Porter,  220  Mass.  547,  108  NE  499; 
Adams  v.  Clark.  9  Cush.  215,  67  AmD 
41. 

N.  Y.— Clark  v.  Masters.  14  N.  Y. 
Super.  177. 

Okl. — Atchison,  etc.,  R.  Co.  v. 
Ehret,  152  P  1107. 

Wash. — Gates  v.  Beklns,  44  Wash. 
422,  87  P  505. 

Eng. — Tate  v.  Meek,  8  Taunt  280, 
4  ECL  146.  129  Reprint  391. 

N.  B. — Busbr  V.  Winchester,  27 
N.  B.  231. 

"The  payment  of  the  fi-elght  and 
the  delivery  of  the  goods  were,  there- 
fore, concomitant  acts,  which  neither 
party  was  obliged  to  perform,  unless 
the  other  was  ready  to  perform  the 
correlative  act  "  Adams  v.  Clark,  9 
Cush.  (Mass.)  215,  217,  57  AmD  41. 

la]  Sate  flxed  \tj  sohednle.. — Where 
the  carrier  contracts  to  transport  an 


Interstate  shipment  at  less  than  the 
scheduled  rate  published,  approved, 
and  in  force,  the  shipper  Is  not  en- 
titled to  delivery  of  the  goods  until 
he  pays  the  rate  provided  In  the 
official  schedule.  Atchison,  etc.,  R. 
Co.  V.  Ehret,  (Okl.)  162  P  1107. 

46.  Busby  v.  Winchester,  27  N.  B, 
231. 

47.  U.  S. — Brittan  v.  Barnaby,  21 
How.  527,  16  L.  ed.  177;  British,  etc.. 
Mar.  Ins.  Co.  v.  Southern  Pac.  Co., 
72.  Fed.  285,  18  CCA  561;  One  Hun- 
dred and  Seventy-PIve  Tons  of  Coal, 
18  F.  Cas.  No.  10,522,  9  Ben.  400: 
One  Thousand  Two  Hundred  ana 
Sixty-Five  Vitrified  Pipes.  18  F.  Cas. 
No.  10,536,  14  Blatchf.  274. 

Conn. — Jones  v.  Hoyt,  2B  Conn.  374. 

D.  C. — Barker  v.  Schooner  B.  H. 
Wright.  12  D.  C.  24.  47  AmR  234. 

Ga. — Columbus  Southern  R.  Co.  v. 
Woolfolk.  94  Ga.  507,  20  SB  119 
(recognizing  the  rule). 

La. — Sonia  Cotton  Oil  Co.  v.  The 
Red  River.  106  La.  42,  30  S  303.  87 
AmSR  293. 

N.  Y. — Clark  v.  Masters,  14  N.  Y. 
Super.  177. 

Tenn. — Elast  Tennessee,  etc.,  R.  Co. 
V.  Hunt,  16  Lea  261. 

N.  B. — Busby  V.  Winchester,  27  N. 
B.  231. 

48.  Columbus  Southern  R.  Co.  v. 
Woolfolk.  94  Ga.  607.  20  SE  119.  But 
see  New  York,  etc.,  R.  Co.  v.  Porter, 
220  Mass.  547,  108  NE  499  (holding 
that  a  carrier  is  not  entitled  to  pay- 
ment of  freight  for  a  shipment  con- 
signed to  a  private  track  until  It  is 
delivered  on  that  track). 

40.  Rowland  v.  Miln,  2  Hilt.  (N. 
T.)  160. 

60.  O'Rourke  v.  Two  Hundred  and 
Twenty-Ona  Tons  of  Ooal.  1  Fed.  619. 

Bl.  Brittan  v.  Barnaby.  21  How. 
(U.  S.)  627,  16  L.  ed.  177;  Certain 
Ix>|r8  of  Mahogany,  5  F.  Cas.  No. 
2.669,  2  Sumn.  689:  One  Thousand 
Two  Hundred  and  Sixty-Five  Vitri- 
fied Pipes.  18  P.  Cas.  No.  10.536,  14 
Blatchf.  274;  Clark  v.  Masters,  14 
N.  T.  Super.  177;  Isham  v.  Greenham, 
1  Handy  357,  12  Oh.  Dec.  (Reprint) 
182. 

82.    Ark.— Loewenberg  v.  Arkansas 
R.  Co..  56  Ark.  439,  19  SW  1061. 
Conn. — Jones   v.    Hoyt,    26  Conn. 

Ga. — Louisville,  etc..  R.  Co.  v. 
Southern  Flour,  etc..  Co..  136  Ga.  638, 
71  SE  884  (holding  that  tha  con- 
signee |5^gjl(^^^jBBc4varnt^lS^«<Ia»  m 
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quirement,^'  and  evea  though  excessive  freight  is 
demanded,  the  amount  due  should  be  tendered,'^ 
unless  the  extortionate  chaise  is  made  under  such 
circumstances  a£  to  make  it  clear  that  a  tender  of 
the  lawful  chaises  would  be  refused,^^  or  unless  the 
caiTier  refuses  unequivocallv  to  accept  any  amount 
less  than  that  demanded,  under  which  circum- 
stances the  shipper  is  excused  from  making  a  formal 
tender  before  treating  the  carrier's  refusal  to  de- 
liver as  a  conversion,  as  the  law  does  not  require 
one  to  do  a  vain  thing."    So  also  it  has  been  held 


that  tender  of  freight  is  cxcased  where  the  amount 
of  damage  to  the  oonsignment  is  greater  than  the 

freight.**^ 

[$  706]  1).  OlFsetting  Damages.'^'*  As  against  the 
carrier's  claim  for  freight,  the  consignee  may  of^t 
damages  for  which  the  carrier  is  liable^  and  may 
recover  over  for  any  excess. This  right  is  in  no 
way  affected  by  the  provisions  of  the  Hepburn  Act 
which  prohibit  a  common  carrier  from  accepting 
anything  but  money  in  payment  of  charges  for  car^ 
riage.^*    However,  the  ■  right  of  the  consignee  or 


trover  where  he  refuses  to  pay  for 
them) : -Oeoreta  R.  Co.  v.  Richards, 
9  Ga.  A.  639.  72  SE  48. 

Ind. — Adams  Express  Co.  v.  Har- 
ris, 120  Ind.  73,  21  NE  340,  16  AmSR 
315.  7  I..RA  214. 

Mass. — Portland  Bank  v.  Stubbs, 
<  Mass.  422,  4  AmD  161  (recoffnlzlne 
the  rule). 

Mich. — McEachran  v.  Grand  Trunk 
R.  Co.,  115  Mich.  318,  73  NW  231. 

Mo. — Cunningham  v.  Wabash  R. 
Co.,  167  Mo.  A.  273,  149  SW  1151. 

N.  Y.— Hlrsch  V.  Piatt.  89  NYS  362. 

Okl. — Atchison,  etc.,  R.  Co.  v.  Fos- 
ter Lumber  Co.,  31  Okl.  661,  122  P 
139. 

Pa. — Thomas  v.  Snyder,  39  Pa.  817. 

Tex. — Atchison,  etc..  R.  Co.  v.  Rob- 
erts. 3  Tex.  Cfv.  A.  370,  2S  SW  188. 

[a]  To  whom  tAudw  mato.-— An 
agent  of  a  railroad  company  In 
charge  of  both  its  freight  and  ticket 
offices  and  conducting  Its  business 
-In  both  departments  at  a  particular 
place  has  apparent  authority  to  ac- 
cept checks  in  payment  of  freight 
charges.  Cunningham  v.  Wabash  R, 
Co.,  167  Mo.  A.  273,  149  SW  1161. 

[hi  Th*  person  to  whom  tlie 
fMlnt  la  pajabl*  abonU  be  present, 
ready  to  receive  payment.  Thomas 
V.  Snyder,  39  Pa.  317. 

[o]  TMidn  udw  protMt^Where 
the  amount  of  frelsnt  charges  de- 
manded la  tendered,  the  fact  that  the 
tender  was  made  under  a  protest 
does  not  affect  its  sufficiency  nor 
authorixe  Its  refusal  on  that  ground. 
Being  for  the  amount  due  and  de- 
manded, it  Is  absolute.  Atchison, 
etc.,  TL  Co.  V.  Roberts,  S  Tex.  Civ.  A. 
S70.  22  SW  183. 

[d]  Trader  of  amonnt  flxed  bjr 
Told  order  of  aovrt. — A  void  order 
of  Injunction  purporting  to  annul  a 
published  and  established  higher  rate 
and  directing  the  maintenance  of  a 
lower  rate  for  carriage  of  goods  by 
an  interstate  transiKurtation  company 
will  not  authorize  the  consignee  on 
a  refusal  of  a  tender  of  the  lower 
rate  to  recover  In  replevin  from  such 
transportation  company  an  Inter- 
state shipment  of  goods  In  Its  pos- 
session held  by  It  for  the  payment 
of  the  established  rate  attempted  to 
be  superseded  by  such  order.  Atchi- 
son, etc.,  R.  Co.  V.  Foster  Lumber 
Co..  81  Okl.  661.  122  P  139. 

[e]  VlMre  a  bUl  of  ladliif  reettMi 
pr^annent  of  frelglLt)  sucn  recital 
cannot  be  contradicted  as  against 
the  consignee  who  has  purchased  or 
made  advances  on  the  faith  of  the 
bill  of  lading.  Portland  Bank  v. 
Stubbs.  6  Mass.  422,  4  AmD  161. 

53.  Conn. — Jones  v.  Hoyt,  25  Conn. 
374. 

Ind. — Adams  Express  Co.  v.  Har- 
ris, 120  Ind,  73.  21  NE  340,  16  AmSR 
31S.  7  LRA  214. 

Mich. — McEachran  v.  Grand  Trunk 
R.  Co..  116  Mich.  318.  73  NW  231. 

N.  v.— Hlrsch  V.  Piatt,  89  NYS  362. 

S.  C. — Miami  Powder  Co.  v.  Port 
Royal,  etc.,  R.  Co.,  47  S.  C.  S24.  26 
SK  163.  68  AmSR  880. 

Wash. — Moran  v.  Northern  Pac.  R. 
Co..  19  Wash.  266.  53  P  49.  1101. 

[a]  What  aanounts  to  waiver. — (1) 
If  the  carrier  denies  possession  of 
the  goods,  tender  of  freight  fs  waived. 
Adams  Rxpress  Co.  v,  Harris.  120 
Ind.  73,  21  NE  16  AmSR  315.  7 

I^RA  214.  (2)  And  tender  of  freight 
may  also  be  waived  by  the  previous 
acceptance  of  a  guaranty  as  security 


therefor,  but  such  waiver  cannot  be 
shown  by  parol  evidence  In  conflict 
with  the  terms  of  the  bill  of  lading 
requiring  payment  of  freight  as  a 
condition  precedent  to  delivery.  Jones 
V.  Hoyt.  25  Conn.  374.  (3)  Plaintiffs 
delivered  a  package  for  transporta- 
tion to  defendant  express  company, 
and  on  being  Informed  that  the  con- 
signee refused  to  accept  the  same 
notifled  defendant  to  return  it,  and 
thereafter  mailed  a  letter  to  defend- 
ant's main  office  requesting  Immedi- 
ate delivery  of  such  package.  This 
letter  was  not  answered,  but  subse- 
quently a  man  professing  to  rcpi-u- 
sent  defendant  came  to  plaintiff's 
place  of  business  with  the  letter, 
asked  to  see  the  receipt,  and  on  Us 
being  shown  to  him  made  a  note  of 
it.  and  stated  he  would  trace  the 
package.  It  was  held  that  plaintiffs 
were  entitled  to  expect  that  the 
goods  would  be  returned  to  them  in 
due  course,  and  that  they  would  be 
given  an  opportunity  to  pay  the 
charges  thereon  when  Informed  of 
the  amount  due,  and  hence  the  dis- 
missal of  a  complaint  for  the  loss 
of  the  goods  for  failure  to  prove  a 
demand  and  a  tender  of  the  charges 
was  erroneous.  Hlrsch  v.  Piatt,  89 
NYS  362. 

[b]  Wliat  la  not  a  waiver.— Under 
the  car  service  rules  of  defendant 
railroad  company,  freight  charges 
were  requlrea  to  be  paid  before  de- 
livery of  freight,  and  a  charge  of 
one  dollar  per  car  was  made  when 
freight  cars  were  delayed  beyond 
forty-eight  hours  In  loading  or  un- 
loading. It  was  held  that  a  con- 
versation between  one  of  plaintiffs 
and  an  employee  of  the  railroad  com- 

gany  whose  name  he  did  not  know, 
eld  at  one  of  the  offices  of  the  com- 
pany, but  not  at  the  regular  freight 
office  where  he  always  paid  nla 
freight,  in  which  plaintiff  said  to  the 
employee,  "I  will  send  the  amount 
of  frelgnt  whenever  I  get  the  ex- 
pense notices,  and  know  the  amount 
of  freight,"  to  which  the  employee 
replied,  "All  right,"  did  not  consti- 
tute a  waiver  of  the  rules  of  the 
railway  company  as  to  payment  In 
advance.  McRachran  v.  Grand  Trunk 
R.  Co..  116  Mich.  318,  330,  73  NW 
231 

[c]  AntlioTltT  to  walT*  le^nlre- 
nuBt. — ^If  the  consignee  relies  on  a 
waiver  by  an  employee  of  the  car- 
rier of  a  requirement  that  freight 
should  be  paid  before  delivery.  It  Is 
Incumbent  on  him  to  show  authority. 
McEachran  v.  Grand  Trunk  R  Co., 
116  Mich.  318.  73  NW  281. 

M.  Loewenberg  v.  Arkansas,  etc., 
R.  Co.,  66  Ark.  439.  19  SW  1051. 

SB.    See  cases  Infra  note  57. 

66.    See  cases  Infra  note  57. 

57.  Ala. — Long  v.  Mobile,  etc.,  R. 
Co.,  Bl  Ala.  512. 

Ga. — Georgia'  R.  Co.  v.  Richards. 
9  Ga.  A.  639.  72  SE  48. 

Kan. — Missouri  Pac.  R.  Co.  v. 
Peru-Van  Zandt  Impl.  Co..  73  Kan. 
295.  85  P  408.  87  P  80,  117  AmSR 
4G8.  6  LRANS  1058.  9  AnnCas  790. 

La. — Sonia  Cotton  Oil  Co.  v.  The 
Red  River,  106  La.  42,  30  S  303,  87 
AmSR  293. 

Mass. — Adams  v.  Clark,  9  Cush. 
215,  67  AmD  41. 

Oh. — Isham  v.  Greenham,  1  Handy 
357.  12  Oh.  Dec.  (Reprint)  182. 

Wash. — Gates  v.  Beklns,  44  Wash. 
422,  87  P  506. 


68.  Missouri  Pac.  R.  Co.  v.  Peru- 
VaB  Zandt  Impl.  Co.,  73  Kan.  296. 
299,  86  P  408,  87  P  80,  117  AmSR 
468,  6  LRANS  1068  and  note,  9  Ann 
Cas  790  and  note  [clt  Cye];  Miami 
Powder  Co.  v.  Port  Royal,  etc.,  R. 
Co..  47  S.  C.  324,  26  SE  163.  58  AmSR 
880:  Moran  Bros.  Co.  v.  Northern 
Pac.  R.  Co.,  19  Wash.  266,  68  P  49, 
1101. 

69.  OffsatUiur    damages  agalart 


frei^t  on  goods  slitoped  br  water 

see  Shipping  [36  Cyc  3()5]. 

60.    U.  S. — Page  v.  Munro,  18  F. 


Cas.  No.  10,666,  Holmes  232:  Snow 
v.  Carruth,  22  P.  Cas.  No.  13,144,  I 
Sprague  324:  WiUard  v.  Dorr,  29  P. 
Cas.  No.  17,680,  3  Mason  161. 

Ga.— Battle  v.  Atkinson,  9  Ga.  A. 
488,  71  SE  776. 

Hawaii.— LaMotte  v.  Angel,  1 
Hawaii  237. 

in.— Edwards  v.  Todd,  t  XIL  462: 
Beam  v.  Cleveland,  etc.,  R.  Co.,  97 
111.  A.  24. 

Ind. — Cleveland,  etc..  R.  Co.  v. 
Rudy,  173  Ind.  181,  89  NE  951. 

Ky. — Bogga  v.  Martin,  18  B.  Mon. 
239. 

Me. — Hill    v.    Leadbetter,    42  Me. 

572,  66  AmD  306. 

Mich.— Bancroft  v.  Peters,  4  Mich. 
619. 

N.  Y. — Schwlnger  v.  Raymond.  83 
N.  Y.  192,  38  AmR  416;  Dunham  v. 
Bower,  77  N.  Y.  76,  33  AmR  BTO; 
Gleadell  v.  Thomson.  66  N.  T.  194. 

Pa. — Humphreys  v.  Reed,  6  Whart. 
435;  Leech  v.  Baldwin,  6  Watts  446; 
Bartram  v.  McKee,  1  Watts  39. 

S.  C. — ^Manning  v.  Watson,  26  8. 
C.  L.  60:  Ewart  V.  Kerr,  8«  S.  C.  U 
203. 

Eng. — Dakln  v.  Oxiey,  16  C.  B. 
N.  S.  646,  109  BCL  646,  143  Reprint 
938;  Shields  v.  Davis.  6  Taunt,  66, 
1  ECL  510.  128  Reprint  967. 

"If  a  plaintiff  carrier,  by  land  or 
sea,  has  not  faithfully  performed 
his  part,  he  cannot  recover  full  com- 
pensation; and  a  jury  may  and  ought 
to  make  an  abatement  from  the  price 
of  carriage."  Leech  v.  Baldwin,  6 
Watts  (Pa.)  446,  448. 

[a]  Ssanacas  1^  reason  of  tlie  fail- 
ure of  tbe  eaxnar  to  ftallTar  tlw 
entire  anumnt  of  jroods  raoslTed  (1) 
may  be  offset.  Rhodes  v.  Newhall, 
126  N.  Y.  674,  27  NE  947.  22  AmSR 
869.  Contra  Johnson  v.  Strader.  S 
Mo.  869.  (2}  But  the  recitals  of  the 
bill  of  lading  as  to  the  Quantity  of 
goods  received  are  not  conclusive, 
the  blU  oC  lading  being  in  that  re- 
spect a  receipt  only.  Caflero  v. 
Welsh.  4  F.  Cas.  No.  2,286.  8  Phlla. 
(Pa.)  130:  Sutton  v.  Kettell,  23  F. 
Cas.  No.  13,647,  1  Sprague  309;  Great 
Western  R.  Co.  v.  McDonald.  18  111. 
172;  Bissel  v.  Price,  16  111.  408;  Abbe 
v.  Eaton,  51  N.  Y.  410;  Meyer  v.  Peck, 
28  N.  Y.  590. 

[b]  Damages  oanaed  by  aot  of  OoA. 
— The  consignee  cannot  set  off 
agal  nst  the  carrier's  charges  dam- 
ages sustained  by  the  goods  from 
an  act  of  God.  Lee  v.  Salter,  Lailor 
(N.  Y.)  163. 

tc]  Injury  to  a  oorpae  In  course  of 
transportation  is  a  nroper  subject 
for  recoupment  In  actions  to  recover 
transportation  chargea.  Beam  v. 
Clevefand,  etc.,  R.  x3o.,  97  111.  A. 
24. 

61.  Battle  v.  Atkinson,  9  Ga.  A. 
488,  71  SE  776. 

6a.  Battle  V.  Atkinson.  9  Ga.  A. 
488,  71  SE  776. 


For  latac  oases.  deTelopau&ts  and  ehaages  In  the  law  see  cumulative  Annotations,  same  title,  page  and-note  muuber. 
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owner  to  offset  damages  against  freight  charges 
cannot  be  asserted  agunst  the  last  carrier  with 
reference  to  damages  on  the  line  of  the  preceding 
carrier,  either  as  to  the  last  carrier 's  charges  or  the 
chai^:es  which  it  has  advanced  to  the  preceding 
carrier,  the  remedy  being  against  the  carrier  in 
Those  hands  the  damage  oecnrred,"^  unless  the  last 
carrier  is  a  party  to  a  through  contract  of  ship- 
ment,** or  unless  there  is  some  special  statutory 
provi^on  which  expressly  or  by  implica^n  changes 
the  rule.*" 

[%  707]  6.  Actiona  to  Becover  Charges."  Umlta- 
titnu.  The  delay  of  the  carrier  for  fifteen  months 
in  bringing  its  action  to  recover  freight  is  of  no 
importance  so  long  as  the  action  is  commenced 
within  the  time  allowed  by  statute.^ 

PartiM.  Where  goods  are  delivered  to  a  carrier 
consigned  to  a  point  beyond  its  own  line,  no  special 
contract  being  made,  and  snch  ^oods  are  delivered 
to  the  consignor  at 'the  destinatitm  named,  the  de- 
livering carrier,  having  a  beneficial  interest,  may 
maintain  an  action  against  him  for  the  total  freight 
charges,  notwithstandii^  bis  objection  that  it  is  not 
the  real  party  in  inteTest."*!  And  an  initial  carrier 
is  not  a  necessary  party  to  an  action  by  the  terminal 
carrier  for  freight  chaises,  including  charges  ad- 
vanced to  the  initial  carrier,  although  the  shipper 
claimed  damages  for  negligence  of  the  initial 
CMTier." 

Pleading. .  In  an  action  to  ftoover  freight,  it  is 
not  necessary  to  declare  for  tolls  as  such.  They 
may  be  described  by  satisfactory  terms  for  service 
or  the  like  for  which  the  tolte  are  chained.™  A 
petition  by  a  carrier  to  recover  transportation 
charges  advanced  by  it  to  the  initial  carrier,  its  own 
chafes,  and  chaises  advanced  to  the  final  connect- 
ing  carrier,  ailing  that  defendant  requested  plain- 
tiff carrier  to  forward  the  ears  over  its  own  and 
connecting  lin.es,  and  directed  plaintiff  to  pay  the 
charges,  and  promised  to  repay  the  sums  so  paid 
oat,  declared  on  an  express  contract  as  to  a  promise 


to  repay  plaintiff,  but  not  as  to  the  amounts  of  the 
charges  to  be  paid,  and  it  was  not  error  to  allow 
plaintiff  to  prove  that  the  charges  paid  to  the  other 
carriers  and  its  own  were  reasonable." 

Evidence.  When  the  property  has  been  delivered 
to  the  consignee,  a  presumption  arises  thai  the 
freight  has  been  paid.^'  In  an  action  for  freight 
charges,  the  burden  is  on  the  carrier  to  show  that 
the  goods  were  delivered  to  the  consignee."  In  an 
action  for  freij^ht  chaises,  where  plaintiff  relied  on 
a  special  promise  to  pay  made  by  defendant  before 
the  car  had  gone  forwud,  but  after  a  bill  of  lading 
had  been  issued,  providing  that  the  consignee  should 
pay  the  freight,  the  bill  of  lading  wf»  admissible  as 
a  step  in  the  transaction.^*  In  an  action  by  a  car- 
rier (gainst  the  consignors  of  certain  goods  to 
recover  freight  charges,  evidence  as  to  plaintiff's 
agreement  to  accept  goods  on  condition  of  collect- 
ii^  the  freight  charges  frran  the  consignee  is  inad- 
missible, as  tcndii^  to  vary  the  terms  of  the  written 
bill  of  ladii^."  Id  an  action  to  recover  freight 
charges  for  an  interstate  shipment,  where  the  legal 
rate  is  properly  innved,  no  question  as  to  its  rea- 
sonableness can  arise.^"  Where  a  carrier  by  cross 
action  sought  to  recover  freight  charges  under  an 
interstate  rate,  and  plaintiff  traversed,  as  required 
by  statute,  that  the  fre^ht  was  such  as  to  fall 
within  the  rate,  the  burden  was  on  the  carrier  to 
prove  the  fact." 

[$  708]  7.  Orercharges— a.  Bight  to  Becover— (1) 
At  Oonunon  Lav."  Where  a  carrier  refuses  to  ac- 
cept goods  offered  for  transportation,  or  to  deliver 
goods  accepted  for  transportation,  unless  paid  a 
sum  in  excess  of  what  is  reasonable,  or  in  excess  of 
an  amount  fixed  by  law  or  contract,  and  the  sum 
so  demanded  is  paid  under  protest,  an  action  lies 
at  common  law  in  favor  of  the  consignor  or  the  con- 
signee, as  the  case  may  be,  to  recover  back  the 
uidawful  excess;"  and  according  to  a  number  of 
decisions  snch  excess  may  be  recovered  where  no 
protest  was  .n\adc  at  the  time  of  payment,""  the 


63.  U.  S. — Montelth  v.  Klrhpat- 
rick.  17  F.  Cas.  No.  9,721,  3  Blatchf. 
279. 

Ark. — St.  Louia,  etc.,  R.  Co.  v. 
Lear,  54  Ark.  399,  IB  SW  1030. 

III.— Blssel  V.  Price,  16  111.  408. 

Miss. — LiOwent>ure  v.  Jones,  S6 
Miss.  688.  31  AmR  379. 

N.  Y. — Merrick  v.  Gordon,  20  N.  T. 
93.  But  see  Mallory  v.  Burrett,  1 
E.  D.  Smith  234. 

Oh. — Bowman  v.  Hilton,  11  Oh.  303. 

64.  See  infra  S  712. 

66.    See  statutory  provisions. 

66.  Aotlona  for  tntght  on  ffooda 
sUppad  Dt  WBt«T  see  Shtppiner  [36 
Cyc  312]. 

07.  Pennsylvania  R.  Co.  v.  Titus. 
78  Misc.  347.  138  NYS  325  [rev  on 
Other  Krounds  156  App.  Dlv.  830,  142 
NTS  43  (rev  on  other  grounds  216 
N.  T.  17,  109  NE  857.  LRA1916C 
1127)J. 

68.  Southern  Pac.  Co.  v.  Larabee, 
S9  Kan.  608.  132  P  205.  Compare  St. 
Louis  Southwestern  R.  Co.  v.  Gram- 
llng.  97  Ark.  353,  133  SW  1129  (hold- 
ing that  the  delivering  carrier  was 
not  a  necessary  party  to  an  action 
by  the  Initial  carrier  against  the  con- 
signor to  recover  a  part  of  the 
freight  charges  which  Its  agent  by 
mistake  failed  to  collect,  where  the 
delivering  carrier  was  only  the  agent 
for  the  receiving  carrier,  the  receiv- 


ing carrier  being  the  real  party  In 
Interest  within  Klrby  Dig.  £  B999). 
Arizona    Elastern    R,    Co,  v. 


.y  In 
999). 


Stewart.  17  Ariz.  227,  149  P  763. 

70.  Manchester,  etc.,  R.  Co.  v. 
Plsk,  33  N.  H.  297. 

71.  CThicago.  etc.,  R.  Co.  v.  Bay 
Shore  Lumber  Co.,  140  Mo.  A.  62, 
119  SW  ft7S. 

II0OJ.-291 


73.  Shea  v.  Minneapolis,  etc.,  R. 
Co..  63  Minn.  228,  66  NW  458. 

73.  St.  Louis,  etc.,  R.  Co.  v.  H.  H. 
Hall  Constr.  Co.,  194  111.  A.  146. 

74.  Montpelier,  etc.,  R.  Co.  v.  Mac- 
chi,  74  Vt.  403.  52  A  960. 

76.  Pennsylvania  R.  Co.  v.  Relfel, 
90  Misc.  696,  154  NYS  203. 

76.  Oregon  R.,  etc..  Co.  v.  Cool- 
idge,  59  Or.  5,  116  P  93. 

77.  International,  etc.,  R.  Co.  v. 
Carter,   (Tex.  Civ.  A.)    180  SW  663. 

78.  In  prooeedinffB  bvonclit  befor* 
tb«  Intentate  oommwiM  oommiasloB 
or  »  Stat*  railroad  oomnilHloB  see 
supra  SS  689.  690. 

79.  Ala. — Palrford  Lumber  Co.  v. 
Tombigbee  Valley  R.  Co.,  165  Ala. 
275.  51  S  770;  Southern  R.  Co.  v. 
Annlston  Pdy.,  etc.,  Co.,  135  Ala.  315, 
33  S  274. 

Ark. — Chapman,  etc..  Land  Co.  v. 
Jonesboro.  etc..  R.  Co.,  97  Ark.  300, 
307.  133  SW  1119  [clt  Cyc]. 

Pla. — Cuilen  v.  Seaboard  Air  Line 
R.  Co.,  63  Fla.  122,  58  S  182. 

Ga. — A.  P.  Brantley  Co.  v.  Ocean 
SS.  Co.,  5  Ga.  A.  844,  63  SE  1129; 
Southern  Pac.  Co.  v.  Crenshaw,  5  Ga. 
A.  676,  63  SE  865;  Southern  R.  Co. 
v.  Schllttler,  1  Ga.  A.  20.  58  SE  59, 

■Ind. — Lafayette,  etc.,  R.  Co.  v. 
Pattison.  41  Ind.  312;  Baltimore,  etc., 
R.  Co.  v.  Shirk,  56  Ind.  A.  42,  104 
NE  864. 

Ky. — Hutcheson  v.  Louisville,  etc., 
R.  Co..  63  SW  33.  22  KyL  1871; 
Louisville,  etc..  R.  Co.  v.  Walker, 
HO  Ky,  961,  63  SW  20,  23  KyL  453; 
Memphis,  etc.  Packet  Co.  v.  Abell. 
30  SW  658.  17  KyL  191, 

Minn. — McCallum  v.  Minneapolis, 
etc.,  R.  Co.,  129  Hlnn.  121,  161  NW 
974. 


N.  J. — McGregor  v.  Erie  R.  Co..  8B 
N.  J.  L.  89. 

N.  Y. — Harmony  v.  Bingham,  IS 
N.  Y.  99,  62  AmD  142. 

S.  C. — Hardaway  v.  Southern  R. 
Co.,  90  S.  C.  476.  73  SB  1020,  Ann 
CaBl913D  266. 

Tex. — Galveston,  etc.,  R.  Co.  v. 
Botts,   (Civ.  A.)  70  SW  113. 

Vt. — Beckwlth  v.  Frisbie,  32  Vt. 
559. 

Eng. — London,  etc..  R.  Co.  v.  Ever- 
shed,  3  App.  Cas.  1029,  5  ERG  351; 
Lancashire,  etc.,  R.  v.  Gldlow,  L.  R. 
7  H.  L.  517-  Great  Western  R.  Co.  v. 
Sutton,  L.  R.  4  H.  L.  226;  Baxendale 
V.  London,  etc.,  R.  Co.,  L,  R.  1  Exch. 
137;  Garton  v.  Bristol,  etc.,  R.  Co., 
1  B.  &  S-  112.  101  ECL  112,  J21  Re- 
print 656 ;  Baxendale  v.  Eastern 
Counties  R.  Co.,  4  C.  B.  N.  S.  63.  93 
ECL  63.  140  Reprint  1004. 

[a]  OontroUlng'  nM>«»ltr  may  arise 
from  dureaa  as  appUad  to  tba  prop- 
erty mm  well  aa  to  the  pereon,  and 
when  one  person  is  In  possession  of 
the  goods  or  property  of  another  and 
refuses  to  deliver  the  same  unless 
the  latter  pays  him  a  sum  of  money 
which  he  has  no  right  to  receive, 
and  the  latter.  In  order  to  obtain 
possession  of  the  property,  pays  that 
sum,  the  money  so  paid  is  a  pay- 
ment by  compulsion  and  may  be  re- 
covered back.  Lafayette,  etc.,  R.  Co. 
V.  Pattison.  41  Ind.  312;  McGregor 
v.  Erie  R.  Co.,  35  N.  J.  L.  89;  Har- 
mony V.  Bingham,  12  N.  Y.  99,  62 
AmD  142. 

80.  U.  S. — Tutt  V.  Ide.  24  F.  Cas. 
No.  14.27Bb.  3  Blatchf.  249. 

Ala.— Southern  R.  Co.  v.  Lowe,  170 
Ala.  698,  64  S  61;  Southwestern  Ala- 
bama R.  C:o.  V.  Maddox,  146  Ala.  6X9, 
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decisions  so  holdix^  taking  the  tIow  that  a  payment 
so  made  is  not  voluntary;"  but  other  decisions  take 
the  view  that  the  payment  of  excessive  freight 
chains  without  protest  is  a  voluntary  payment, 
and  that  the  excess  cannot  be  recovered  back,  in 
the  absence  of  fraud  or  deception.'*  Excessive 
chaises  paid  to  a  common  carrier,  without  knowl- 
edge that  they  are  in  excess  of  those  charged  other 
shippers,  and  in  reliance  on  the  representation  of 
the  carrier  that  all  its  charges  arc  uniform,  are  not 
voluntary  payments,  and  the  excess  over  the  lawful 
charge  may  therefore  be  recovered  from  the  car- 
rier. Where  the  consignor  and  the  consignee  agree 
that  the  latter  shall  pay  the  freight  and  deduct  it 
from  the  purchase  price,  and  the  carrier  collects 
freight  in  excess  of  the  amount  which  it  agreed  with 


the  consignor  should  be  ehuged,  the  consignee, 
being  in  ignorance  of  such  agreement,  cann^  be 
said  to  have  made  a  voluntary  payment  of  the  ex- 
cess and  may  recover  it  back.** 

Umitatioii  of  rule.  If  a  shipper  has  other  facili- 
ties for  transportation  at  a  reasonable  cost  and 
merely  used  the  facilities  afforded  by  defendant 
because  it  was  more  convenient  to  him,  the  fact  that 
he  paid  chaises  which  he  claimed  to  be  exorbitant 
under  protest  does  not  make  his  act  other  than  a 
voluutan^  one,  and  he  cannot  recover  back  the 
charges. 

Foreign  transportation.  At  common  law  no  action 
will  lie  against  a  common  carrier  for  unreasonable 
and  excessive  chains  for  foreign  transportation.*" 


41  S  9;  Mobile,  etc.,  R.  Co.  v.  Steiner, 
61  Ala.  659.  Compare  Gulf  City 
Constr.  Co,  v.  Louisville,  etc.,  R.  Co., 
121  Ala.  621.  2S  S  67»  (recognizing 
the  rule). 

111. — Chicago,  etc.,  R.  Co.  v.  Chi- 
cago, etc..  Coal  Co.,  79  111.  121. 

Ind. — Chicago,  etc.,  R.  Co.  v.  Wol- 
cott.  141  Ind.  267,  39  KB  461,  50  Am 
SR  320;  Louisville,  etc..  R.  Co.  v.  Wil- 
son. 132  Ind.  517.  32  NE  311,  18  LRA 
106;  Baltimore,  etc.,  R.  Co.  v.  Shirk, 
6«  Ind.  A.  42,  104  NE  864. 

Iowa. — Higley  v.  Burlington,  etc., 
R.  Co.,  99  Iowa  503.  68  NW  829.  61 
AmSR  250;  Heiserman  v.  Burlington, 
etc..  R.  Co.,  63  Iowa  732,  18  NW  903. 
See  Puller  v.  Chicago,  etc.,  R.  Co., 
SI  Iowa  187  (recognizing  the  rule). 

Kan. — Kansas  City  Southern  R. 
Co.  V.  C.  H.  Alblera  Commn.  Co..  79 
Kan.  59,  99  P  819. 

N.  H. — Clough  V.  Boston,  etc..  R. 
Co..  77  N.  H.  222,  90  A  863,  AnnCaa 
19I6B  1195. 

N.  C. — Virginia-Carolina  Peanut 
Co.  V.  Atlantic  Coast  Line  R.  Co., 
166  N.  C.  62,  82  SE  1. 

Oh. — Peters  v.  Scioto,  etc.,  R.  Co., 

42  Oh.  St.  276.  51  AmR  814. 

Or. — Service  Lumber  Co.  v.  Surap- 
ter  Valley  R.  Co,.  67  Or.  63,  158  P 
539. 

W.  Va. — West  Virginia  Transp.  Co, 
V.  Sweetzer,  25  W.  Va.  434. 

Eng. — Parker  v.  Great  WeHtem  R. 
Co.,  7  M.  &  Q.  2B8,  49  ECL  868,  136 
Reprint  107. 

[a ]  XMMona  for  tlils  -rimw. — (1 ) 
The  nature  of  the  business  consid- 
ered, the  shipper  does  not  stand  on 
equaj  terms  with  the  carrier,  in  con- 
tracting for  charges  for  transporta- 
tion; and  If  the  shipper  pays  the 
rates  established  in  violation  of  law 
by  the  carrier,  rather  than  forego  Its 
services,  such  payment  is  not  volun- 
tary. In  the  legal  sense,  and  the 
shipper  may  maintatn  his  action  for 
money  had  and  received,  to  recover 
bacli  the  illegal  charge.  Mobile,  etc., 
R.  Co.  V.  Steiner.  61  Ala.  659.  595 
(where  the  court  said:  "Railroads 
have  so  expedited  and  cheapened 
travel  and  transportation;  have  so 
driven  from  their  domain  all  com- 
peting modes  of  transportation,  that 
the  public  is  left  no  discretion  but 
to  employ  them,  or  suffer  irreparable 
injury  In  this  age  of  steam  and  elec- 
tricity. They  have  their  established 
rates  of  charges,  and  these  the  ship- 
per must  pay,  or  forego  their  facili- 
ties and  benefits.  To  object  or  pro- 
test would  be  an  Idle  waste  of  words. 
The  law  looks  to  the  substance  of 
things,  and  does  not  require  useless 
forms  or  ceremonies.  The  corpora- 
tion and  the  shipper  are  in  no  sense 
on  equal  terms,  and  money  thus  paid 
to  obtain  a  necessary  service,  ia  not 
voluntarily  paid,  as  the  law  Inter- 

&retB  that  phrase").  To  same  effect 
htcago.  etc..  R.  Co.  v.  Wolcott,  141 
Ind.  267.  39  NE  461,  SO  AmSR  320. 
(2)  "Thetie  rules  are  founded  upon 
the  consideration  that  railroad  com- 
panies are  public  carriers,  and  those 
who  employ  them  are  in  their  power 
and  must  bow  to  the  rod  of  authority 


which  they  hold  over  consignors  and 
consignees  of  property  transported 
by  them.  .  .  .  The  law  does  not 
require  objection  or  protest  to  the 
payment  of  unjust  charges  for  the 
reason  that  they  would  be  vain,  be- 
ing addressed  to  those  who  occupy 
the  commanding  position  of  power  to 
enforce  obedience  to  their  require- 
ments. For  another  reason,  they  are 
not  required.  Those  who  do  business 
with  the  railroads  never  come  in  con- 
tact with  the  officers  who  possess 
authority  to  fix  or  abate  rates  of 
charges;  Indeed,  they  usually  hardly 
know  their  names  or  where  to  find 
them.  .  .  These  considerations 
take  the  case  from  the  operation  of 
the  familiar  rule  which  forbids  re- 
covery on  account  of  payments  vol- 
untarily made  without  objection  or 
protest."  Heiserman  v.  Burlington, 
etc..  R.  Co.,  63  Iowa  732,  18  NW  903. 
(3)  Where  payments  are  made  to  a 
common  carrier  for  freight,  the  in- 
dividual shipper  does  not  deal  at 
arm's  length  with  the  carrier  or  oc- 
cupy a  situation  similar  to  that  of 
one  voluntarily  paying  money  with 
knowledge  of  all  the  circumstances. 
Service  Lumber  Co.  v.  Sumpter  Val- 
ley R.  Co.,  67  Or.  63.  136  P  639. 

[b]  '*Th«  aoU  object  of  a  protest 
in  these  cases  is  that  it  evidences 
the  plaintiff's  state  of  mind.  It  gives 
notice  that  he  Intends  to  claim  his 
right  to  a  repayment.  The  only  cases 
where  such  notice  would  seem  to  be 
of  importance  would  be  those  where 
the  defendant  had  subsequently 
changed  its  position  in  reliance  upon 
the  validity  of  the  payment."  Clough 
V.  Boston,  etc.,  R.  Co..  77  N.  H.  222, 
254.  90  A  863.  AnnCasl916B  1196. 

[c]  XUaatratlonB. — (1)  if  a  person 
la  engaged  in  buying  oil  In  an  oil 
region  and  shipping  It  over  a  rail- 
road, and  there  is  no  other  outlet 
for  this  oil  except  over  this  railroad, 
and  under  these  circumstances  he 
agrees  to  pay  to  the  railroad  com- 
pany more  than  Its  legal  rates  of 
charge  for  the  freight  on  'such  oil, 
and  does  make  auch  payments  from 
time  to  time.  In  order  that  he  may 
get  his  oil  transported  to  market  in 
the  only  manner  in  which  he  can 
transport  It,  although  such  payments 
are  made  after  each  shipment  of  oil 
has  been  made  and  the  oil  delivered, 
such  person  must  be  conRidered  as 
making  such  payment,  not  voluntar- 
ily but  by  compulsion,  and  he  has  a 
right,  in  an  action  for  money  had 
and  received  for  hia  use,  to  recover 
back  the  excess  of  freight  so  paid 
by  him  over  the  amount  which  the 
railroad  company  had  a  legal  right 
to  charge,  or  to  offset  this  excess 
against  the  railroad  company's 
charge.  If  it  brings  an  action  of 
assumpsit  against  such  shipper, 
plalntlrf  to  prove  that  he  demanded 
the  repayment  of  such  excess  by  the 
railroad  company  before  instituting 
such  suit,  west  Virginia  Transp. 
Co.  V.  Sweetzer,  26  W.  Va.  484.  (2) 
Where  a  shipper,  In  order  to  obtain 
cars  to  ship  his  grain.  Is  compelled 
to  pay  an  additional  charge  of  two 


dollars,  or  suffer  the  alternative  of 
paying  damages  arising  from  a  fail- 
ure to  deliver  the  grain  as  agreed, 
such  payment  is  not  voluntary  and 
will  not  preclude  an  action  to  recover 
back  the  money  so  paid  for  cars. 
Galesburg,  etc..  R,  Co.  v.  West,  108 
lU.  A.  604.  (3)  Plaintiff  coal  com- 
pany had  no  other  outlet  for  its  coal, 
and  defendant  railroad  company  ex- 
acted more  freight  than  by  the  terms 
of  the  contract  it  was  entitled  to. 
Chicago,  etc.,  R.  Co.  v.  Chicago,  etc., 
Coal  Co-,  79  111.  121,  130  (where 
Breese,  J.,  said:  "It  can  hardly  be 
said  these  enhanced  charges  were 
voluntarily  paid  by  appellees.  It 
was  a  case  of  'life  or  death'  with 
then),  as  they  had  no  other  means 
of  conveying  their  coals  to  the  mar- 
kets offered  by  the  Illinois  Central, 
and  were  bound  to  accede  to  any 
terms  appellants  might  Impose.  They 
were  under  a  sort  of  moral  duress, 
by  submitting  to  which  appellants 
have  received  money  from  them 
which,  in  equity  and  good  conscience, 
they  ought  not  to  retain"). 

81.  See  cases  supra  note  80. 

82.  Ga.— Arnold  v.  Georgia  R., 
etc.,  Co„  50  Ga.  304. 

Md. — Potomac  Coal  Co.  v.  Cumber- 
land, etc..  R.  Co.,  38  Md.  226. 

N.  Y. — Killmer  v.  New  York  Cent.. 
etc.,  R.  Co.,  100  N.  T.  396,  3  NE  293. 
53  AmR  194;  Strough  v.  New  York 
Cent.  H.  Co..  92  App.  DIv.  684.  87 
NYS  30  [aff  181  N.  T.  633  mem,  73 
NE  1133  mem]. 

S.  C. — SUillngs  V.  Southern  R.  Co., 
92  S.  C.  290,  75  SE  449;  Hardaway 
V.  Southern  R.  Co.,  90  S.  G.  475,  73 
SE  1020.  AnnCasl913D  266;  Kenneth 
v.  South  Carolina  R.  Co.,  49  S.  C.  L. 
284.  98  AmD  382. 

Eng. — Taylor  v.  Metropolitan  R, 
Co.,  [1906]  2  K.  B.  66;  Bverahed  v. 
London,  etc..  R.  Co.,  L.  R.  3  Q.  B. 
134  [aff  3  App.  Cas.  1029,  6  ERC  361]. 

83.  Cook  V.  Chicago,  etc.,  R,  Co., 
81  Iowa  551,  46  NW  1080.  25  AmSR 
612.  9  LRA  764. 

B4.  Georgia  R..  etc.,  Co.  v.  Cross- 
ley,  128  Ga.  35.  67  SE  97. 

85.  Bernhardt  v.  Carolina,  etc.,  R. 
Co..  135  N.  C.  268,  47  SE  427. 

[a]  Thus,  where  a  consignee  had 
facilities  Cor  the  transportation  of 
lumber  from  the  terminus  of  an 
initial  carrier  to  hia  own  yard  by 
wagon  and  horsea.  but.  for  nls  own 
convenience,  made  a  contract  with  a 
connecting  carrier  which  had  a 
switch  leading  into  his  yard,  by 
which  the  cars  were  to  he  transferred 
from  the  Initial  carrier  and  brought 
directly  into  his  yard,  and  was  ap- 
prised at  the  time  of  making  the  con> 
tract  \^hat  the  charges  would  be  and 
objected  to  the  same  as  extortionate 
and  stated  that  he  would  pay  them 
under  protest,  but  afterward  availed 
himself  of  the  contract  and  paid  the 
charges,  he  could  not  recover  back 
the  transfer  charges  so  paid.  Bern- 
hardt V.  Carolina,  etc.,  It.  Co.,  13S 
N.  C.  258.  47  SE  427. 

88.  Geraty  v.  Atlantic  Coast  Line 
R.  Co.,  211  Fed.  227. 

[a]    Season  for  mis.— The  com- 
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U  709]  (2)  Effect  of  Statutes— (a)  State  Legiala- 

tion.''  The  common-law  remedy  for  excessive 
freight  charges  is  not  abrogated  by  a  statute  au- 
thorizing the  recovery  of  charges  collected  in  excess 
of  the  rates  properly  ehai^eable  under  a  railroad 
commission  law.  ^  The  common-law  remedy  re- 
mains and  may  be  enforced,  even  though  the  statu- 
tory remedy  is  extinguished  by  lapse  of  time.^ 
Observance  by  a  railroad  company  of  a  schedule 
rate  fixed  by  the  railroad  commissioners  will  not 
defeat  a  common-law  action  for  charges  in  excess 
of  a  reasonable  rate,  where  the  statute  provides  that 
the  schedule  so  fixed  by  the  commissioners  shall  be 
prima  facie  evidence  that  the  rates  therein  fixed  are 
reasonable."^  But  under  a  statute  empowering  a 
railroad  commission  to  fix  rates  and  hear  com- 
plaints, and  giving  the  person  a^rieved  by  rates 
the  right  to  complain  and  to  recover  excess  chains 
paid,  the  common-law  remedy  is  not  saved,  and  one 
who  has  made  no  eomplaint  to  the  commission  oan- 


mon-law  doctrine  that  a  carrier's 
cbargre  must  He  reasonable  could  ap- 
ply only  to  persons  within  the  Juris- 
diction subject  to  that  law,  that  Is, 
to  carriers  within  the  jurlBdiction. 
Geraty  v.  Atlantic  Coast  Line  R.  Co., 
ni  Fed.  227. 

87.  MTcot  of  stetnt*  presorlMnff 
penalty  tor  ovecobazve  see  Infra 
1  949. 

88.  See  Infra  notes  89-92. 

89.  I.a  Florldlenne,  etc.,  Socl£t4 
Anonyme  v.  Atlantic  Coast  Line  R. 
Co.,  63  Fla.  208,  58  S  18S;  Cullen  v. 
Seaboard  Air  Line  R.  Co..  63  Fla. 
122,  68  8  182;  Southern  R.  Co.  v. 
Moore.  1S8  Oa.  8D<,  «T  SE  85,  2<  LRA 
NS  851. 

"The  common  law  right  to  recover 
freight  charges  collected  in  excess  of 
reasonable  rates.  Is  essentially  differ- 
ent from  the  right  of  action  given  by 
the  statute  to  recover  charges  tn  ex- 
cess of  rates  fixed  by  the  railroad 
commissioners,  together  with  the  ex- 
penses Incurred  In  the  recovery,  and 
It  seems  clear  that  there  is  no  legis- 
lative intent,  expressed  or  implied,  to 
destroy  or  to  supersede  the  common 
law  right  of  action."  Cullen  v.  Sea- 
board Air  Line  R.  Co..  63  Fla.  122, 
127.  58  S  182.  To  same  effect  South- 
em  R.  Co.  V.  Moore,  133  Ga.  806.  67 
SE  86.  26  LRAN6  851. 

90.  Barris  v.  Chicago,  etc.,  R.  Co.. 
102  Iowa  375,  71  NW  339.  63  AmSR 
449  (where  It  was  said  that  the  stat- 
ute operates  equally  on  the  carrier 
and  tne  Shipper;  that  the  shipper 
may  recover  a  reasonable  rate  If 
the  schedule  fixed  by  the  commis- 
sioners is  not  reasonable;  and  on  the 
other  hand,  if  the  commissioners  err 
in  Judgment  and  fix  a  rate  too  high 
to  be  reasonable,  that  the  shipper 
should  not  be  required  to  pay  It  or 
th  e  carrier  be  perml  Cted  to  keep 
It). 

91.  Frank  A.  Graham  Ice  Co.  v. 
Chicago,  etc.,  R.  Co.,  163  Wis.  14E. 
HO  24W  1097.  See  also  Sorrell  v. 
Central  R.  Co..  7S  Ga.  509  (holding 
that  no  recovery  for  alleged  over- 
charges of  freight  beyond  reasonable 
ratea  can  be  had,  unless  those  al- 
leged overcharges  go  beyond  the 
rates  fixed  by  the  commissioners, 
where  the  statute  makes  the  rates 
so  fixed  the  only  measure  of  what 
is  Just  and  reasonable  4o  be  used  in 
all  the  courts  where  complaint  of 
overcharges  for  freight  is  made). 
But  compare  Turner  Creamery  Co. 
V.  Chicago,  etc..  R.  Co..  36  S.  D.  310. 
154  NW  819  (clearly  Implying  that 
the  two  remedies  are  coexistent). 

[a]  In  Oallfonkla  it  has  been 
beld  that  the  United  States  district 
court  Is  not  without  Jurisdiction  of 
an  action  against  a  railroad  to  re- 
cover excess  freight  charged  and  col- 
lected In  violation  of  the  long  and 
short  haul  clause  of  Const,  art  12 
!  21,  as  amended  Oct.  10,  1911,  be- 
cause plaintiff  did  not  apply  to  the 
railroad  commission  for  a  repara- 


tion order,  as  provided  by  the 
Public  Utilities  Act  (St.  Sp.  Sess. 
[1911]  p  59)  8  71.  since  that  sec- 
tion refers  only  to  instances  where 
the  carrier's  charge  of  an  exces- 
sive or  discriminatory  rate  Is 
dependent  on  facts  ascertained  from 
the  commission's  investigation  on 
evidence,  and  does  not  apply  to  an 
overcharge,  unwarranted  as  a  mat- 
ter of  law,  which  falls  with- 
in I  73  subd  "a,"  authorizing  the 
aggrieved  party  to  prosecute  an  ac- 
tion for  loss  or  injury  from  a  car- 
rier's failure  to  do  anything  required 
by  the  constitution  or  laws  of  the 
state,  or  an  order  of  the  commis- 
sion. The  statute  has  reference 
only  to  instances  where  the  question 
whether  the  carrier  has  charged  an 
excessive  or  dlacrimlnatory  rate  Is 
dependent  upon  facts  to  be  ascer- 
tamed  from  an  Investigation  on  evi- 
dence taken  by  the  commission.  It 
can  have  no  application  to  an  in- 
stance where,  if  the  overcharge  was 
made  as  alleged.  It  was  unwarranted 
as  a  matter  of  law,  California  Ad- 
justment Co.  V.  Southern  Pac.  Co., 
226  Fed.  349. 

93.  Frank  A.  Graham  Ice  Co.  v. 
Chicago,  etc..  R.  Co.,  153  Wis.  146, 
140  NW  1097. 

93.  Kansas  City  Southern  R.  Co. 
V.  Tonn.  102  Ark.  20,  143  SW  677; 
A.  P.  Brantley  Co.  v.  Ocean  S3.  Co., 
5  Ga.  A.  844,  63  SE  1129:  Southern 
Pac.  Co.  v.  Crenshaw,  5  Ga.  A.  675, 
63  SE  865;  Georgia  R.  Co.  v.  Creety, 
5  Ga.  A.  424.'  63  SB  528. 

94.  U.  S.— A.  J.  Phillips  Co.  V. 
Grand  Trunk  Western  R.  Co.,  236 
U.  S.  662.  35  set  444.  59  L.  ed.  774 
[aff  195  Fed,  12,  115  CCA  94];  South- 
ern R.  Co.  V.  Tift,  206  U.  S.  428.  27 
set  709,  61  L.  ed.  1124.  11  AnnCas 
846  and  note;  Texas,  etc..  R.  Co.  v, 
Cisco  Oil  Mill,  204  U.  S.  449,  27  SCt 
358,  SI  L.  ed.  662;  Texas,  etc.,  R.  Co. 
V.  Abilene  Cotton  Oil  Co..  204  U.  S. 
426,  27  SCt  360.  51  L.  ed.  553,  9  Ann 
Caa  1076  and  note  [rev  38  Tex.  Civ. 
A.  366,  86  SW  106 J;  Geraty  v.  At- 
lantic Coast  Line  R.  Co.,  211  Fed. 
227;  Carson  Lumber  Co.  v.  St.  Louis, 
etc.,  R.  Co.,  198  Fed.  311  [atC  209 
Fed.  191,  126  CCA  139]:  Meeker  v. 
Lehigh  Valley  SL  Co.,  162  Fed.  364; 
Howard  Supply  Co.  v.  Chesapeake, 
etc.,  R.  Co.,  162  Fed.  188;  American 
Union  Coal  Co.  v.  Pennsylvania  R. 
Co.,  159  Fed.  278;  Kallspell  Lumber 
Co.  V.  Great  Northern  R.  Co.,  157 
Fed.  846;  Clement  v.  Louisville,  etc., 
R.  Co.,  153  Fed.  979;  Kinnavey  v. 
Terminal  R.  Assoc.,  81  Fed.  802;  Van 
Patten  v.  Chicago,  etc.,  R.  Co.,  81 
Fed.  545;  Swift  v.  Philadelphia,  etc., 
R.  Co.,  64  Fed.  59. 

Ala. — Nashville,  etc..  R.  Co.  v.  Par- 
rell,  (A.)  70  S  986. 

Alaska. — U.  S.  v.  Pacific,  etc.,  R., 
etc..  Co^  4  Alaska  530. 

Or. — Baldwin  Sheep,  etc..  Co.  v. 
Columbia  R.  Co.,  68  Or.  285,  114  P 
469.    See  also  Oregon  R.,  etc.,  Co.  v. 


not  recover  excess  charges;"^  and  the  fact  that  an- 
other shipper  had  made  complaint  to  the  commis- 
sion which  had  found  the  charges  excessive  and  had 
ordered  their  reduction  did  not  relieve  a  shipper, 
suing  to  recover  excess  chai^gea  paid  under  the 
former  rates  from  making  eomplaint  thereof  to  the 
commission."' 

710]  (b)  The  Interstate  Oommerce  Act.  The 
right  to  maintain  an  action  at  common  law  to  re- 
cover the  excess  of  freight  charged  on  an  interstate 
shipment,  over  the  rate  fixed  by  the  interstate  com- 
merce commission,  is  not  affected  by  any  of  the  pro- 
visions of  the  Interstate  Commerce  Act.^  But  the 
Interstate  Commerce  Act  abn^tcs  the  eommon-law 
remedy  for  the  recovery  of  alleged  unreasonable 
fre^ht  ehaiges  on  interstate  shipments,  where  the 
rates  charged  are  those  duly  fixed  by  the  carrier  ac- 
cording to  the  act,  and  which  have  not  been  found 
unreasonable  by  the  interstate  commerce  commis- 
sion;** otherwise,  however,  where  the  carrier  has 

CooHdge,  69  Or.  6,  116  P  93  (recog- 
nizing the  rule). 

W.  Va. — Robinson  v.  Baltimore, 
etc.,  R.  Co.,  64  W.  Va.  406,  63  SE  32S. 

Wis. — Siggins  v.  Chicago,  etc..  R. 
Co„  153  Wla.  122.  140  NW  1128. 

But  see  H.  L.  HalUday  Milling  Co. 
v.  Louisiana,  etc..  R.  Co.,  80  Ark. 
636.  98  SW  374;  Chicago,  etc..  R.  Co,- 
v.  Gardner,  (Tex.  Civ.  A.)  86  SW  793 
(both  cases  not  supporting  the  rule). 

[a]  Season  for  rols. — 'It,  without 
previous  action  by  the  Commission, 
power  might  be  exerted  by  court* 
and  Juries  generally  to  determine  the 
reasonableness  of  an  established  rate, 
It  would  follow  that  unless  all  courts 
reached  an  identical  conclusion  a 
uniform  standard  of  rates  in  the 
future  would  be  Impossible,  as  the 
standard  would  fluctuate  and  vary, 
dependent  upon  the  divergent  con- 
clusions reached  as  to  reasonableness 
by  the  various  courts  called  on  to 
consider  the  subject  as  an  original 
question.  Indeed  the  recognition  of 
such  a  right  is  wholly  inconsistent 
with  the  administrative  power  con- 
ferred upon  the  Commission  and  with 
the  duty,  which  the  statute  casts 
upon  that  body,  of  seeing  to  it  that 
the  statutory  requirement  as  to  uni- 
formity and  equality  of  rates  is  ob- 
served. Equally  obvious  Is  it  that 
the  existence  of  such  a  power  In  the 
courts,  independent  of  prior  action 
by  the  Commission,  would  lead  to 
favoritism,  to  the  enforcement  of  one 
rate  In  one  jurisdiction  and  a  dif- 
ferent one  in  another,  would  destroy 
the  prohibitions  against  preferences 
and  discrimination,  and  afford,  more- 
over, a  ready  means  by  which, 
through  collusive  proceedings,  the 
wrongs  which  the  statute  was  In- 
tended to  remedy  could  be  success- 
fully Infiicted.  Indeed  no  reason  can 
be  perceived  for  the  enactment  of 
the  provision  endowing  the  admin- 
istrative tribunal,  which  the  act 
created,  with  power,  on  due  proof, 
not  only  to  award  reparation  to  a 
particular  shipper,  but  to  command 
the  carrier  to  desist  from  violation 
of  the  act  in  the  future,  thus  com- 
pelling the  alteration  of  the  old  or 
the  filing  of  a  new  schedule,  con- 
formably to  the  action  of  the  Com- 
mission, If  the  power  was  left  In 
courts  to  grant  relief  on  complaint 
of  any  shipper,  upon  the  theory  that 
the  established  rate  could  be  disre- 
garded and  be  treated  as  unreason- 
able, without  reference  to  previous 
action  by  the  Commission  in  the 
premises.  This  must  be,  because.  If 
the  power  existed  in  both  courts  and 
the  Commission  to  originally  hear 
complaints  on  this  subject,  there 
might  be  a  divergence  between  the 
action  of  the  Commission  and  the 
decision  of  a  court.  ...  In  other 
words,  the  established  schedule  ' 
might  be  found  reasonable  by  the 
Commission  In  the  first  Instance  and 
unreasonable  by  a  court- actlnff  orig- 
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failed  to  post,  file,  and  establish  a  rate  as  required 
by  the  aet.^^  In  an  action  of  this  character,  the 
only  question  between  the  shippyer  and  the  carrier 
is  what  were  the  legal  published  rates  and  regula- 
tions, and  not  what  they  should  have  been."  A  fur- 
ther  provision  of  the  Interstate  Commerce  Act," 
that  nothing  therein  "shall  in  any  way  abridge  or 
alter  tlie  remedies  now  existii^  at  common  law  or 
by  statute,  but  the  provisions  of  this  act  are  in 
addition  to  such  remedies,"  cannot  be  construed  as 
continuing  in  the  shippers  a  common-law  right,  the 
continued  existence  of  which  would  be  absolutely 
inconsistent  with  tho  provisions  of  the  statute.*" 

711]  b.  What  Oonstitatas  an  OreiGliarge.'"'  A 
charge  in  excess  of  that  specified  in  the  contract  of 
shipmient,  where  the  rate  is  not  fixed  by  law,^  or  a 
charge  in  excess  of  tho  rate  fixed  by  law,'  is  of 
course  an  overcharge  within  the  rule.'  Kxoess 
freight  which  the  owner  of  goods  is  compelled  to 
pay  by  reason  of  a  misshipmeut  of  the  goods,  due 
to  the  ni^l^nco  of  the  carrier,  is  an  ovcrchai^c 
for  which  a  recovery  may  be  had.*  A  shipper  of 
cattle,  who  is  obliged  to  pay  a  feed  bill  in  order 
to  obtain  possession  of  them  from  the  carrier,  is 
entitled  to  recover  from  the  oarticr  the  amount  of 
such  bill,  with  interest,  if  the  cattle  were  not  in 
'fact  fed,  or  if  they  were  fed  contrary  to  the  ship- 
per's directions  not  to  feed  them  en  route."  On  the 
other  hand,  requiring  the  shipper  to  pay  rates  filed 
with  the  interstate  commerce  commission  does  not 


amount  to  an  overchai^,  although  by  mistake  of 
the  carrier's  agent  a  rate  lower  than  that  filed  was 
quoted  to  the  shipper.*  A  consignee  is  bound  on  an 
implied  contract  to  reimburse  a  forwarding  line  for 
demurrage  charges  which  it  was  obliged  to  pay  to  a 
connecting  railroad  and  cannot  ocnnplain  of  such 
charges  as  an  overcharge.'  When  unexpected  diffi- 
culties occur  in  the  transportation  of  property  by  a 
carrier,  and  the  consignor  agrees,  -in  view  of  them, 
to  pay  a  sum  for  the  carriage,  in  addition  to  what 
had  previously  been  fixed  on,  and  pays  the  same,  be 
cannot  recover  it  back  as  paid  without  considera- 
tion." A  shipper  who  billed  goods  through  at  a 
guaranteed  freight  rate,  sold  them  in  transit,  axid 
changed  the  delivery  accordingly,  without  the  eon- 
sent  of  the  initial  carrier,  while  the  goods  were  in 
the  hands  of  connecting  carriers,  and  who  expected 
when  the  shipment  was  made  so  to  change  the  deliv- 
eiy,  cannot  recover  from  the  initial  carrier  its  pro- 
portion of  the  amount  ehaiged  by  the  eonnectii^ 
carriers  in  excess  of  the  guaranteed  late,  bat  only 
the  difference  between  the  amount  received  by  the 
initial  carrier  and  the  amount  it  would  have  received 
had  the  goods  originally  been  billed  to  the  points 
where  they  were  delivered." 

712]  c.  Liabilily  of  Ooniwetliig  Ouiiers  for 
OreTCharge.  A  delivering  carrier  who  is  a  party  to 
a  contract  of  throt^h  shipment,  made  by  the  initial 
carrier  having  authority  to  make  such  contract,  is 
bound  to  pay  back  to  the  shipper  any  excess  of 


inally,  and  thus  a  conflict  would 
arise  which  would  render  the  en- 
forcement of  the  act  Impossible." 
Texas,  etc.,  R.  Co.  v.  Abilene  Cotton 
on  Co.,  204  U.  S.  *26,  440.  27  SCt 
350,  El,  L.  ed.  553.  9  AnnCas  lOTS. 

[b]  WarcprMcntatlon  CHT  pnUlslMd 
ntM  lij  carrier^  agvnt^— A  shipper 
Is  not  authorized  to  recover  oi  an 
initial  carrier  of  Ifve  stock,  as  dam- 
ages for  misrepresentation,  the  dif- 
ference between  the  rate  stated  by 
the  initial  carrier  for  a  through  In- 
terstate shipment  and  the  authorized 
published  rate  which  he  was  re- 
quired to  pay.  Texas,  etc.,  R.  Co,  v. 
Leslie.  62  Tex.  Civ.  A.  380,  131  SW 
824. 

96.  St.  Louis  Southwestern  R.  Co. 
V.  Lewellen,  192  Fed.  540,  113  CCA 
414  [certiorari  den  225  U.  S.  701,  32 
SCt  835,  56  L.  ed.  1264]. 

ta]  Keason  for  nUa. — "To  give  full 
effect  to  section  8  of  the  Interstate 
Commerce  I<aw,  it  la  necessary  to 
hold  that  In  this  and  similar  cases 
the  party  Injured  and  damaged  by 
the  CalXure  of  a  carrier  to  comply 
with  the  plain  requirements  of  sec- 
tion 6  as  to  advising  the  public  of 
established  rates  should  be  allowed 
to  recover  his  actual  damaires,  al- 
though thereby  may  follow  incident- 
ally— not  to  say  remotely — a  quasi 
reduction  from  a  high  and  unreason- 
able and  unpublished,  though  estab- 
lished, rate  which  the  carrier  foisted 
on  the  shipper."  St.  Louts  South- 
western R.  Co.  V.  I>ewellen,  192  Fed. 
640,  543.  113  CCA  414  [certiorari  den 
225  IT.  S.  701,  32  SCt  836,  66  L.  ed. 
1264]. 

[b]  ZUnrtnUoii. — ^Where  a  carrier 
fails  to  file  and  post  an  established 
rate  at  a  station  from  which  a  con- 
signor's cattle  are  to  he  shipped, 
whereby  he  was  compelled  to  pay  a 
rate  higher  than  it  he  had  shipped 
under  a  competitive  rate  over  an- 
other road,  he  was  entitled  to  recover 
the  dirference.  St.  Louis  Southwest- 
ern R.  Co.  V.  Lewellen,  192  Fed.  540, 
113  CCA  414  [certiorari  den  225  U.  S. 
701.  32  SCt  835.  56  L.  ed.  12B4]. 

96.  Carson  Lumber  Co,  v.  St, 
Louis,  etc..  R.  Co..  198  Fed.  311  [afT 
209  Fed.  191.  128  CCA  189]. 

97.  24  U.  8.  St.  at  L.  387  c  104 
I  22. 


98.  Texas,  etc..  R-  Co.  v.  Abilene 
Cotton  Oil  Co.,  204  U,  S.  426,  4129. 
27  SCt  360,  51  L.  ed.  553,  9  AnnCas 
1076  [rev  38  Tex.  Civ.  A.  366,  442, 
86  Sw  10521  (where  It  was  said 
that  "it  inevitably  follows  from  the 
context  of  the  act  that  the  Inde- 
pendent right  of  an  Individual  origi- 
nally to  maintain  actions  In  courts 
to  obtain  pecuniary  redress  for  vio- 
lations of  the  act  conferred  by  the 
ninth  section  must  be  confined  to 
redress  of  such  wrongs  as  can,  con- 
sistently with  the  context  of  the  act, 
be  redressed  by  courts  without  previ- 
ous action  by  the  Commission,  and, 
therefore,  does  not  Imply  the  power 
in  a  court  to  primarily  hear  com- 
plaints concerning  wrongs  of  the 
character  of  the  one  here  complained 
of). 

99.  See  also  infra  |S  948,  1006. 

1.  Southern  R.  Co.  v.  Lowe,  170 
Ala.  698.  64  S  51. 

[a]  UmiteUoa  of  ml*. — ^The 
above  doctrine  la  subject  to  this  limi- 
tation, that  If  the  rate  is  fixed  by 
law,  and  the  contract  rate  Is  less  than 
that  so  fixed,  the  legal  rate  must 
prevail.    See  infra  text  and  note  6. 

a.  U.  S.— Southern  B.  Co.  v.  Ala- 
bama R.  Commn.,  196  Fed.  558. 

Ind. — Baltimore,  etc.,  R.  Co.  v. 
Shirk.  56  Ind.  A.  42.  104  NE  864. 

Ky. — Louisville,  etc..  II.  Co.  v. 
Walker,  110  Ky.  961,  63  SW  20,  23 
KyL  453;  Hutchison  v.  Louisville, 
etc..  R.  Co..  108  Ky.  615.  67  SW  251.. 
22  KyL  361,  63  SW  33,  22  KyL  1871. 

Mo. — State  v.  Chicago,  etc.,  R.  Co.. 
266  Mo.  646,  178  SW  129,  LRA191BC 
309. 

Nebr. — Katz-Cralg  Contracting  Co, 
V.  Chicago,  etc..  R.  Co..  93  Nebr.  674, 
141  NW  1131. 

S.  C. — Hardaway  v.  Southern  R, 
Co..  93  S.  C.  476.  73  SE  1020.  AnnCaa 
1913P  266. 

Tex. — Texas,  etc.,  R.  Co.  v.  Dick- 
eon.  (Civ.  A.)  167  SW  33. 

[a]  Oharnnir  more  for  sliort  than 
for  loaff  luint^d)  A  railroad  which 
charges  more  for  a  short  than  for  a 
long  haul,  In  violation  of  a  constitu- 
tional prohibition,  fs  liable  to  the 
shipper  for  the  excess  charged. 
Louisville,  etc..  R.  Co.  v.  Walker.  110 
Ky,  961.  63  SW  20,  23  KyL  453.  (2) 
And  this  la  so,  although  the  carrier 


might  have  complied  with  the  law 
without  decreasing  the  charge  for  the 
short  haul.  Hutchilson  v.  Louisville, 
etc.,  R.  Co..  108  Ky.  615,  57  SW  251. 
22  KyL  361,  63  SW  33.  22  KyL 
1871. 

[b]  Bate  In  effeot  whML  Bhlpmaat 
nuiae  oontrolUttff. — (1)  In  determin- 
ing whether  freight  rates  charged 
are  excessive,  the  rate  In  effect  at 
the  time  the  bill  of  lading  was  exe- 
cuted Is  controlling.  Quanah,  etc., 
R.  Co.  v.  Drummond.  (Tex.  Civ.  A.) 
147  SW  728.  (2)  And  where  a  rate 
statute  Is  repealed  shippers  as  to 
transaction  completed  while  the  stat- 
ute was  in  force  In  the  absence  of 
any  judicial  condemnation  of  the 
statute  have  a  vested  right  to  re- 
cover any  charges  above  those  al- 
lowed by  the  repealed  statute  while 
It  was  in  force.  Southern  R.  Co.  v. 
Alabama  R.  Commn.,  196  Fed.  658; 
Central  of  Georgia  R.  Co.  v.  Ala- 
bama R.  Commn.,  161  Fed.  925  [rev 
on  other  grounds  170  Fed.  226,  95 
OCA  117]. 

[  c  ]  Pendlnr  determination  of 
oonitltntlonaUty. — Where,  pending 
the  determination  by  the  United 
States  supreme  court  of  the  validity 
of  state  statutes  fixing  the  maximum 
railroad  rates  for  InCra-state  trans- 
portation, a  railroad  exacted  rates  in 
excess  of  those  fixed  by  the  statutes, 
passengers  and  shippers,  including 
the  state  In  Its  private  capacity, 
after  the  determination  of  the  valid- 
ity of  the  rate  statutes,  in  proper  ac- 
tions, could  recover  the  excessive 
charges  pn.ld.  State  v.  Chicago,  etc. 
R.  Co..  265  Mo.  646,  178  SW  129,  LRA 
1916C  309. 

a.  See  also  cases  supra  1  708 
note  79. 

4.  Read  v.  Central  Vermont  R.  Co., 
76  N.  H.  555,  86  A  161. 

6.  Galveston,  etc.,  R.  Co.  v.  Botts, 
(Tex.  Civ.  A.)  70  SW  113. 

6.    St.  Louis,  etc..  R.  Co.  v.  Pickens, 
(Okl.)  151  P  1055:  Wichita  Palls,  etc., 
R.  Co.  V.  Asher,  (Tex.  Civ.  A.)  171 
SW  1114,    See  also  infra  }  838. 
,  7.    Quanah,  etc.,  R.  Co.  v.  Drum 
mond,  (Tex.  Civ.  AJ  147  SW  72S. 

8.  Detroit,  etc.,  R.  Co.  v.  McKen- 
zie.  43  Mich.  609.  6  NW  1031. 

9.  Sherman,  etc.,  R.  Co.  v.  Beeba, 
15  Tex.  Civ.  A.  686,  29  SW  1102. 


For  later  etots.  toveXopowatt  and  ahanffM  in  the  law  see  cumulative  Annotations,  sane  title,  pare^d  note  number. 
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fre^ht  chafes  received/*  and  it  cannot  escape  lia- 
bility for  excess  charges  collected,  because  the  rail- 
road commisBion  did  not  apportion  the  rates  fixed 
by  it  between  the  initial  and  the  delivering  car- 
riers/* nor  because  when  it  received  the  cars  from 
the  initial  carrier  it  also  received  statements  of  the 
freight  charges  at  the  unlawful  rates  and  paid  to 
the  initial  carrier  a  part  or  all  of  the  excess  freight 
collected.*"  Where  by  statute  recovery  of  excessive 
charges  is  by  way  of  damages  as  for'tort,  the  last 
connecting  carrier  is  liable  for  the  entire  damage, 
although  the  freight  charged  was  for  transportation 
over  different  lines.'"  But  a  carrier  which  contracts 
to  transport  goods  for  a  certain  sum  is  not  liable 
for  the  excess  over  that  amount  paid  by  the  con- 
signee to  the  delivering  carrier  on  its  refusal  to 
deliver  the  goods  on  other  terms,  where  it  is  not 
shown  that  defendant  received  any  part  of  the  sum 
so  collected."  Where  no  freight  charges  wete  paid 
in  advance,  but  each  succeedii^  carrier  advanced  to 
its  predecessor  the  chains  up  to  its  own  line,  so 
that  the  terminal  carrier  collected  all  charges  at 
destination,  plaintiff,  in  order  to  recover  for  an 
overchai^e  from  the  initial  carrier,  must  show  that 
parts  of  the  alleged  overchai^  by  the  terminal  car- 
rier reached  the  initial  carrier.*'  Wliere,  by  reason 
of  misrouting  by  the  initial  carrier,  the  total  freight 
chains  paid  by  the  consig^nee  to  the  last  carrier 
were  in  excess  of  the  legal  charges  for  transporta- 
tion by  the  cheapest  route,  but  none  of  the  carriers 
received  more  than  the  lawful  rate  for  carryii^  the 
goods  over  the  route  by  which  they  were  actually 
sent,  an  action  %y  the  consignee  against  the  last 
carrier  for  money  had  and  received  will  not  lie.*' 

713]  d.  Actions  for  Overcharge--(l)  Jurisdic- 
tion and  Venue.  An  action  to  recover  an  excess 
of  freight  charged  may  be  brought  in  the  county  in 
which  the  contract  for  shipment  was  made,  although 
the  freight  was  not  paid  "there,"  If  a  carrier 
charges  for  an  interstate  shipment  more  than  the 
rate  set  out  in  the  published  schedule,  nothing  in 
the  act  will  prevent  the  bringing  of  an  action  in  a 
state  court  for  the  difference  between  the  schedule 
rate  and  that  charged  and  indeed  the  right  of 
action  in  the  state  court  is  reserved  by  the  pro- 
visions of  the  Interstate  Commerce  Act."  Moreover, 
an  action  by  a  shipper  of  an  interstate  shipment  to 


recover  freight  chaises  paid  under  protest  in  excess 
of  the  chaises  specified  in  the  contract  of  shipment 
is  within  the  jurisdiction  of  a  state  court,  where  the 
carrier  does  not  show  that  any  rate  was  ever  filed 
with,  or  approved  by,  the  interstate  commerce  com- 
mission or  in  any  manner  promulgated  as  a  lawful 
freight  rate.***  The  jurisdiction  of  the  courts  of  an 
action  to  recover  an  ill^al  overchaige  in  plain  vio- 
lation of  law  is  not  ousted  by  statutes  establishing 
commissions  with  power  to  fix  rates  and  to  award 
reparation.'* 

714]  (2)  Idmitations.  A  statute  making  it 
unlawful  for  a  carrier  to  charge  or  to  receive  a 
different  rate  of  freight  from  one  person  than  from 
another  for  like  service,  forbidding  the  chaise  of 
greater  rates  than  those  in  force  on  a  certain  date, 
and  requiring  it  to  adopt  and  post  its  tariffs  on  the 
first  Monday  of  each  January  and  July,  construed 
as  a  maximum  rate  law  prohibiting  rebates,  and 
making  a  carrier  liable  to  a  person  injured  in  three- 
fold damage  recoverable  by  an  action  commenced 
within  three  years,  did  not  refer  to  freight  over- 
charges, ^o  as  to  make  the  limitation  apply  to  on 
action  to  recover  overehaiges." 

[$  715]  (3)  Parties.  Plaintiffs.  One  with  whom 
a  contract  of  carriage  is  made,  and  who  is  de- 
scribed therein  as  the  consignor,  consignee,  and  sole 
owner,  may  maintain  an  action  for  overcharges;*' 
but  one  who  has  merely  advanced  the  freight  on 
merchandise  shipped  and  who  received  back  such 
advance  has  no  standing  to  recover  an  excess 
charge."  A  statute  authorizing  the  party  a^rieved 
to  recover  from  a  carrier  an  overcharge  for  freight 
does  not  permit  a  buyer  to  sue  a  carrier  for  an 
overchaige  collected  from  the  seller  for  transport- 
ing the  goods,  and  included  by  the  seller  in  the 
price,  and  paid  to  him  by  the  buyer. As  between 
the  seller  and  the  purchaser  of  commodities  trans- 
ported to  destination  by  a  common  carrier,  over- 
charges belong  to  the  one  who  paid  them."^  Where 
it  appeared  that  a  connecting  line  paid  defendant's 
freight  bills,  carried  them  as  advanced  charges,  and 
collected  them  with  its  own  at  the  final  destinations 
in  other  states,  and  that  the  consignee  deducted  the 
total  freight  charges  from  the  invoice  price,  it  *a8 
not  necessary  that  plaintiff  first  take  an  assign- 
ment of  a  cause  of  action  from  its  consignee.'' 


10.  Reynolds  v.  Seaboard  Air  Line 
R.  Co..  81  S.  C.  383,  C2  SE  445. 

11.  BalUmore.  etc..  R-  Co,  v.  Shirk, 
56  Ind.  A.  42,  104  864.  866  (where 
It  was  said:    "The  statute  contem- 

glate»  that  such  apportionment  shall 
e  made  by  agreement  between  the 
companies,  and  the  commission  does 
not  nave  power  to  do  so  In  the  first 
instance;  but  on  failure  of  the  com- 
panies to  agree,  on  proper  application 
therefor,  the  commfsnton  may  'fix  the 
pro  rata  part  of  the  charges'  to  be 
received  by  the  connecting  lines"). 

13.  Baltimore,  etc.,  R.  Co.  v.  Shirk, 
S6  Ind.  A.  42.  104  NB  864. 

13.  Osborne  v.  Chicago,  etc..  R. 
Co.,  48  Fed,  49  [rev  on  other  grounds 
52  Fed.  912.  3  CCA  347], 

14.  Ohfcago,  etc.,  R.  Co.  v.  Hen- 
derson, (Tex.  Civ.  A.)  73  SW  36. 

IB.  McManus  v.  Chicago  Great 
Western  R.  Co.,  156  Iowa  359,  136 
XW  769.  But  see  Dunne  v.  St.  Louis, 
etc.,  R.  Co.,  166  Mo.  A.  372,  148  SW 
997  (holding  that,  where  the  initial 
carrier  turned  over  the  shipment  to 
the   connecting   carrier  without  re- 

Suiring  advancement  of  the  accrued 
reight,  and  the  connecting  carrier, 
asserting  the  lien  of  both,  collected 
an  excessive  charge,  the  Initial  car- 
rier Is  liable  for  the  excess,  although 
the  connecting  carrier  retained  It), 

16.  Sigglna  v,  Chicago,  etc.,  R.  Co., 
15S  Wis.  nZ,  140  NW  1128. 


17.  Conn  v.  Louisville,  etc.,  R.  Co., 
El  SW  617,  21  KyL  469. 

18.  Kansas  City  Southern  R.  Co, 
V,  Tonn.  102  Ark.  20,  143  SW  577; 
A.  P.  Brantley  Co.  v.  Ocean  SS.  Co., 
5  Ga.  A.  844,  63  SB  1129;  Southern 
Pac.  Co.  V.  Crenshaw.  5  Ga.  A.  675, 
63  SE  865;  Georgia  R,  Co.  V.  Creety, 
5  Ga.  A.  424.  63  SE  528;  Pine  Tree 
Lumber  Co.  v.  Chicago,  etc..  R.  Co., 
123  La.  583.  49  S  202;  Robinson  v. 
Baltimore,  etc.,  R,  Co,,  64  W.  Va.  406, 
63  3E  323. 

"The  State  courts  have  jurisdic- 
tion. Just  as  they  have  in  other  cases 
where  money  has  been  paid  by  one 
person  to  another  through  mistake, 
and  the  one  receiving  the  money  re- 
fuses to  pay  it  back."  Chiccuro,  etc., 
R.  Co.  V.  Lena  Lumber  Co,,  99  Ark. 
105.  107.  137  SW  562. 

19.  Robdnson  v.  Baltimore,  etc.,  R. 
Co..  64  W.  Va.  406,  63  SE  323. 

SO.  Mott  Store  Co.  v.  St.  Louis, 
etc..  R.  Co..  184  Mo.  A.  50,  168  SW 
322.  See  also  N.  H.  Blltch  Co.  v.  At- 
lantic Coast.LIne  R.  Co..  87  S.  C.  107, 
69  SE  16  (holding  that  a  state  court 
has  jurisdiction  of  an  action  to  re- 
cover an  overcharge  of  a  carrier  for 
Icing  cars  in  an  interstate  shipment. 
In  the  absence  of  allegations  of  an 
unreasonable  and  unjust  exaction  for 
services  In  transportation  ba^ed  on 
an  established  Interstate  rate,  there 
being  no  presumption  that  the  carrier 


had  filed  with  the  interstate  commle- 
sion  a  schedule  of  ratea,  including 

Icing). 

31.  Southern  Pac.  Co.  t.  Kem 
County  Super.  Ct,  27  Cal.  A.  240,  160 
P  397,  404. 

[a]  In  CalUoxnla  It  is  held  that 
nothing  in  the  constitution  or  stat- 
utes of  the  state  warrants  the  conclu- 
sion that  the  court  may  not  enter- 
tain an  action  for  the  recovery  of  an 
amount  paid  a  railroad  for  the  trans- 

fiortation  of  freight  collected  In  vio- 
atlon  of  law.  Southern  Pac.  Co.  v. 
Kern  County  Super.  Ct.,  27  Cal.  A. 
240,  150  P  397.  404. 

Knle  nnaer  iBtentate  Oommsro* 
Aot  see  Commerce  [7  Cyc  493].  And 
supra  9  68 9. 

as.  Service  Lumber  Co.  v.  Sump- 
ter  Valley  R.Co.,  67  Or.  63,  18BP6J9. 

33.  Waterman  v.  Chicago,  etc.,  R. 
Co.,  61  Wis.  464,  21  NW  611,  SO  AraR 
145. 

S4.  Andalman  v.  Chicago,  etc.,  R. 
Co..  163  111.  A.  169. 

S6.  State  v.  Central  Vermont  R. 
Co.,  81  Vt.  459,  71  A  193,  21  LRANS 
949  (where  It  was  said  that  the  term 
"party,"  when  used  with  reference  to 
legal  remedies,  must  be  taken  to 
mean  one  who  was  injured  in  a  legal 
sense). 

36.  Jennison  v.  Chicago,  etc.,  P 
Co,,  (Minn.)  158  NW  398. 
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Defendants.  The  liability  ef  the  deliverii^  car- 
rier, in  an  action  to  recover  excess  ^ight  chaxges 
collected  by  it,  does  not  depend  on  whether  the 
terminal  and  initial  carriers  were  joint  tort- 
feasors^ and  hence  the  initial  carrier  need  not  be 
joined  as  a  defendant  in  such  action."  Where, 
pending  the  determination  by  the  United  States 
supreme  court  of  the  validity  of  state  statutes 
fixing  the  maximum  railroad  rates  for  intra-state 
transportation,  a  railroad  exacted  rates  in  excess 
of  those  fixed  by  the  statutes,  the  state,  suing,  after 
determination  of  the  validity  of  the  rate  statutes, 
in  its  private  capacity  on  the  relation  of  the  attor- 
ney-general, to  recover  the  excessive  charges  paid 
by  it,  cannot  join  as  parties  plaintiff  with  it  pri- 
vate parties  likewise  charged  excessive  rates,  pray- 
ing a  general  accounting  against  the  road  to  im- 
pound all  excess  chaises  exacted  during  the  period 
of  the  illegal  rates,  since,  while  the  state  may  main- 
tain such  a  suit  by  itself  in  its  private  capacity, 
when  it  docs  so  it  is  bound  by  the  established  rules 
of  pleading  and  practice,  as  any  private  litigant, 
and  each  illegal  exaction  g^ves  rise  to  an  individual 
right  of  action,  several  or  all  of  which  may  not 
be  joined.^ 

[5  716]  (4)  Conditions  Precedent.*'  If  pay- 
ment has  been  made,  no  demand  for  the  return  of 
the  excessive  freight  is  necessary  before  bringing 
action.^^  But  if  the  action  is  based  on  a  statute  re- 
quiring it  to  be  brought  within  twelve  months  after 
the  alleged  overcharge  is  made,  the  time  thus  lim- 
ited is  a  condition  precedent  to  the  suit,  and  is  a 
part  of  the  right  of  action,  and  after  it  has  elapsed 
the  right  of  action  is  extinguished.^'   As  heretofore 


shewn,  if  the  right  of  action  is  predicated  on  the 
allied  unreasonableness  of  the  established  rates 
for  interstate  shipments,  it  is  a  condition  precedent 
to  the  action  that  redress  through  the  interstate 
commerce  commission  should  have  been  invoked 
in  the  first  place.""  But  if  an  action  is  brought  to 
recover  an  excess  over  the  rate  filed  with  the  inter- 
state commerce  commission,  no  prior  application  to 
the  interstate  Commerce  commission  is  necessary,** 
although  under  the  Interstate  Commerce  Act  it  is 
permissible  to  make  such  application  and  there- 
after to  enforce  snch  award  as  the  commission 
may  make  by  action  brought  in  the  circuit  court.^"* 
[$  717]  (5)  Nature  and  Form  of  Action.  At 
common  law,  where  a  carrier  makes  illegal  charges 
to  carry  the  goods,  the  consignee  *s  expenses  may  be 
recovered  back  in  an  action  for  money  had  and 
received.'"  This  form  of  action  has  been  held  to 
be  proper  whether  the  chaiges  arc  in  excess  of  rea- 
sonable rates  at  common  law  or  of  rates  prescribed 
and  made  prima  facie  reasonable  under  statutozy 
authority." 

Action  for  tort.  The  party  ag^eved,  it  has  been 
held,  is  not  limited  to  this  form  of  action,  but  may 
sue  in  tort."  • 

Suit  in  eanity.  A  bill  in  equity,  however,  cannot 
be  maintained  to  recover  overohai^es  since  the  lia- 
bility is  purely  a  l^al  one." 

718}  (6)  Heading.  Declaration  or  com- 
plaint.^ In  an  action  to  recover  an  excessive 
charge,  the  declaration  must  allege  either  that 
plaintiff  paid  the  excessive  rate  or  that  it  was  paid 
by  some  one  for  him,  otherwise  it  will  be  demur- 
rable.*^ It  is  not  necessary  to  allege  that  a  demand 


ter  Valley  K.  Co.,  67  Or.  63,  185  P 
639. 

ta]  Kaason  tot  nU«. — In  the  ac- 
tion for  money  had  and  received  it 
Is  sufllclent  to  show  that  hy  any 
money  transaction  defendant  has  re- 
ceived money  or  Its  equivalent  which 
In  equity  and  good  conscience  be- 
ionga  to,  and  should  he  paid  to,  plain- 
tlfC,  and  this  Is  true,  although  plain- 
tiff may  never  have  bad  actual  pos- 
session of  the  money.  Service  Lum- 
ber Co.  V.  Sumpter  Valley  R.  Co.,  67 
Or.  63,  135  P  539. 

38.  Baltimore,  etc.,  R.  Co.  v.  Shirk, 
66  Ind.  A.  i2.  104  NE  864. 

29.  State  v.  Chicago,  etc.,  R  Co., 
265  Mo.  G46,  178  SW  129,  LRAI916C 
S09. 

30.  See  also  supra  ||  689.  709. 

31.  Baltimore,  etc..  R.  Co.  v.  Shirk. 
66  Ind.  A.  42,  104  NE  864,  865  tclt 
Cyc];  Colburn  v.  Phillips.  13  Gray 
{Mass.)  64:  West  Virginia  Tranap. 
Co.  v.  Sweetzer,  25  W.  Va.  434;  Ash- 
mole  v.  Walnwrlght.  2  Q.  B.  837,  42 
ECL  938,  114  Reprint  325. 

32.  La  Florldlenne.  etc.,  Soci£t£ 
Anonyme  v.  Seaboard  Air  Line  R.  Co., 
59  Fla.  196,  62  8  298;  Parmelee  v. 
Savannah,  etc.,  R.  Co.,  78  Oa.  239,  2 
SE  686. 

33.  See  supra  E  689. 

34.  National  Pole  Co.  v.  Chicago, 
etc.,  R.  Co..  211  Fed.  66.  127  CCA  561; 
Kansas  City  Southern  R.  Co.  v. 
Tonn,  102  Ark.  20.  148  SW  677. 

[a]  BMflon  tor  rule. — Where  a 
shipper  sues  to  recover  the  excess  of 
the  rate  charged  over  that  set  out 
in  the  published  tariff  of  the  car- 
rier, there  need  be  no  administrative 
quasi  legislative  determination  of 
conditions  on  which  the  statutory 
prohibition  would  be  brought  Into 
effect,  and  no  action  by  the  Interstate 
commerce  commission  Is  necessary 
before  bringing  suit.  National  Pole 
Co.  V.  Chicago,  etc..  R.  Co..  211  Fed, 
66,  127  CCA  1161. 

36.  Chicago,  etc.,  R.  Co.  v.  Feln- 
tuch,  191  Fed.  482,  112  CCA  126. 

36.  Ala. — Mobile,  etc.,  R.  Co.  v. 
Stelner.  61  Ala.  SS9, 


Fla. — Cullen  v.  Seaboard  Air  Line 
R.  Co..  63  Fla.  122,  68  S  182. 

Iowa. — Helserman  v.  Burlington, 
etc.,  R.  Co.,  63  Iowa  732,  18  NW  903; 
Fuller  V.  Chicago,  etc.,  R.  Co.,  31  Iowa 
187. 

N.  T. — Fisher  V.  New  York  Cent., 
etc.,  R.  Co..  46  N.  T.  644. 

Wis. — Graham  v.  Chicago,  etc.,  R. 
Co.,  53  Wis.  473,  10  NW  ^09;  Smith 
v.  Chicago,  etc.,  R.  Co.,  43  Wis.  686. 

Eng. — Great  Western  R.  Co,  v. 
Sutton,  L.  R.  4  H.  L.  226;  Evershed 
V.  London,  etc.,  R.  Co.,  2  Q.  B.  D.  254 
[aff  L.  R.  3  Q.  B.  134  (afT  3  App.  Cas. 
1029,  5  ERC  351)];  Carton  v.  Bristol, 
etc..  R.  Co.,  1  B.  &  S.  112,  101  ECL 
112.  121  Reprint  656;  Parker  v.  Great 
Western  R.  Co..  7  M.  &  G.  258,  49 
ECL  253.  135  Reprint  107. 

[a]  Assumpsit  is  a  proper  form 
of  action.  Prfebe  v.  Southern  R.  Co., 
189  Ala.  427.  66  S  573. 

37.  Cullen  v.  Seaboard  Air  Line  R. 
Co..  63  Fla.  122.  58  S  182. 

38.  Smith  V.  Chicago,  etc,  R.  Co., 
49  Wis.  443,  fi  NW  240. 

39.  Scott  V.  Erie  R.  Co.,  84  N.  J. 
Eq.  354. 

[a]  The  faot  that  several  com- 
pautes  are  liable,  one  as  lessee  and 
the  others  as  lessors,  does  not  entitle 
complainant  to  aak  the  aid  of  a  court 
of  equity,  aince  the  amount  of  ex- 
cessive charges  which  they  should 
repay  to  him  can  as  well  be  estab- 
lished at  law  as  In  a  court  of  equity. 
Scott  V.  Erie  R.  Co.,  84  N.  J.  Eq.  364. 

40.  [a]  Vorm  of  oomylalnt  held 
snllloisnt^A  petition  against  a  car- 
rier to  recover  excessive  freight 
rates,  alleging  the  distance  from 
the  starting  point  to  destination, 
that  a  certain  sum  was  a  reasonable 
comnensatlon  for  carrying  the  com- 
modity over  defendant's  line  for  such 
distance,  that  defendant*  wrongfully 
charged  plaintiff  a  larger  sum  stated, 
more  than  a  reasonable  charge,  which 
plaintiff  was  compelled  to  pay  and 
did   par   under   protest,   and  that 

flaintiff  had   never  consented  that 
he  charge  was  reasonable,  but  had 
demanded  the  return  ef  the  excessive 


and  unreasonable  part  thereof,  which 
had  been  refused,  stated  a  cause  of 
action.  Ft.  Smith,  etc.,  R.  Co.  v. 
Chandler  Cotton  Oil  Co.,  SS  Okl.  82, 
106  P  10. 

[b]  -  Complaint  to  allege  « 

oanse  of  action  at  common  law  aad 
not  under  statate, — The  complaint,  in 
an  action  against  a  connecting  car- 
rier, allegefl  that  plaintiff  delivered 
lumber  to  the  initial  carrier,  which 
was  accepted  by  it  as  lumber,  subject 
to  tariff  rates  applicable  to  lumber, 
and  that  It  issued  a  through  bill  of 
lading  and  agreed  therein  to  trans-- 
port  the  freight  as  lumber;  that  the 
rate  and  classification  were  expressly 
agreed  on  before  Issuance  of  the  bill 
of  lading  and  deWvery;  that  the  regu- 
lar rate  on  lumber  was  a  certain  sum. 
but  that  defendant  refused  to  de- 
liver the  freight  unless  plaintiff  paid 
a  certain  sum  in  exce!<s  of  the  rate 
and  classification  expressed  in  the 
bill  of  lading,  and  compelled  plaintiff 
to  pay  such  sum  before  delivering, 
although  the  classification  and  rate 
fixed  were  In  conformity  with  the 
classification  and  rate  filed  with  the 
Interstate  commerce  commisston.  Tt 
was  held  that  the  action  was  at  com- 
mon law  to  recover  an  overcharge, 
and  not  under  the  Interstate  Com- 
merce Act.  so  that,  under  the  Inter- 
state Commerce  Act  of  Febr.  4.  1887 
(24  U.  S.  St.  at  L.  387  c  104  I  22). 
providing  that  the  act  shall  not 
abridge  or  alter  the  remedies  now 
existing  at  common  law  or  by  stat- 
ute, but  shall  be  In  addition  tnereto, 
the  federal  courts  did  not  have  ex- 
clusive jurisdiction  of  the  action. 
Hardaway  v.  Southern  R.  Co..  90  S. 
C.  476.  78  SE  1020,  AnnCasl913D  266. 

41.  navis  V.  Mobile  R.  Co.,  194 
Fed.  874.  114  CCA  8.  But  see  liOuis- 
ville,  etc..  R.  Co.  v.  Wilson,  132  Ind. 
517,  32  NB  Sll.  18  LRA  106  <where  it 
was  held  that  where  the -complaint 
alleges  the  amount  of  excess  charged 
and  received  by  defendant,  but  it 
does  not  appear  by  affirmative  alle- 
eatton  that  plaintiffs  paid  it.  the  In- 
ference will  be  indulged  that  it  was 
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was  made  before  suit  for  the  excess  sought  to  be 
recovered.**  If  the  action  for  overcharge  is  based 
on  a  statute,  the  declaration  must  state  every  fact 
necessary  to  constitute  a  cause  of  action  within  the 
statute."  In  an  action  against  a  carrier  to  recover 
an  alleged  freight  overcharge,  an  allegation  that, 
if  the  rate  chained  was  the  true  tariff  rate,  then 
defendant,  through  its  agent,  falsely  and  wrong- 
fully stated  the  rate  to  plaintiff  at  a  lesser  sum, 
which  he  paid  at  the  time  of  making  the  shipment, 
was  consistent  with  the  fact  that  the  agent  made  a 
mistake  or  gave  a  lower  rate  to  favor  plaintiff,  in 
either  of  which  events  the  rate  would  be  "false'-' 
and  "  WTOi^ul."** 

Joinder  of  causes.  A  complaint  that  plaintiff 
who  was  compelled  to  ship  his  lumber  over  defend- 
ant's road  was  chained  excessive  and  unreasonable 
rates  and  more  than  those  to  competing  shippers 
sought  only  to  recover  money  had  and  received  in 
the  form  of  freight  overchaiges,  and  was  not  an 
action  for  damages  for  discrimination  between 
shippers,  and  hence  was  not  objectionable  as  stat- 
ing two  causes  of  action  or  joining  them  in  one 
count.** 

Stalking  out  averments.  Where  evidence  as  to 
the  rate  on  logs  was  admissible  in  determining  the 
reasonableness  of  the  rate  on  lumber,  the  allega- 
tion in  a  shipper's  action  to  recover  overcharges 
on  lumber  that  shippers  of  logs  were  chaiged  a 
lesser  rate  was  merely  a  pleading  of  evidence;  and, 
redundancy  not  having  been  ui^d,  the  court  below 
was  justified  in  overruling  the  motion  to  strike  out 
such  allegation  as  immaterial." 

Answer.  Where,  after  a  carrier  quoted  a  rate  on 
an  interstate  shipment  and  the  animals  to  be  trans- 
ported were  loaded  in  ears,  the  earner  quoted  a 
higher  rate  which  the  shipper  paid  under  protest, 
in  an  action  for  excess  changes  defendant  cannot 
show  under  the  general  issue  that  the  rate  first 
quoted  was  less  than  the  established  rate  and  there- 
fore illegal.*^ 

Variance.  The  general  rule  requiring  the  proof 
to  conform  with  the  pleadii^  applies  in  aotions  of 
this  nature.** 

719]  (7)  Evidence.  Burden  of  proof  and 
presumptions.    If  the  carrier  desires  to  relieve  it- 


self from  the  consequences  of  collcctii^  an  excess 
over  the  contract  rate  on  the  ground  that  the  con- 
tract was  illegal  under  the  Interstate  Commerce 
Law,  the  burden  is  on  it  to  prove  such  fact.*? 
Where  it  is  alleged  that  the  amount  chaigcd  by 
defendant  is  in  excess  of  the  rate  specified  in  the 
tariffs  filed  with  a  state  railroad  commission,  the 
burden  is  on  plaintiff  to  prove  it."  Where,  in  an 
action  against  a  carrier  to  recover  an  overchaige 
on  its  proportion  of  a  joint  rate,  the  carrier  alleged 
that  the  joint  rate  was  unlawful  because  in  con- 
flict with  legally  established  rates,  the  burden  is 
on  it  to  establish  that  fact."*  By  requiring  the  fix- 
ing and  publication  of  freight  rates  to  be  chaiged 
by  common  carriers,  the  Interstate  Commerce  Act 
supplies  prima  facie  evidence  of  the  contract  rate 
which  can  be  overcome  only  by  evidence  in  avoid- 
ance thereof.'^  A  freight  charge  made  by  a  com- 
mon carrier,  which  conforms  to  the  schedule  of 
rates  required  to  be  fixed  and  published  by  the 
Interstate  Commerce  Act,  is  prima  facie  a  reason- 
able chaige."^  In  an  action  by  the  shipper  for 
reparation  awarded  by  the  interstate  commerce 
commission  on  account  of  charges  of  excessive  rates 
on  interstate  shipments,  payment  of  unreasonably 
excessive  charges  is  presumptive  evidence  of  dam- 
age to  the  shipper  to  the  extent  of  snch  excessive 
chaises."  Although  the  parties  to  an  interstate 
transx)ortation  contract  cannot,  -by  agreement,  mis- 
take, or  otherwise  fix  a  rate  different  from  any 
established  under  the  Interstate  Commerce  Act, 
nevertheless  proofs,  in  an  action  for  overchaige, 
that  a  rate  less  than  that  charged  by  the  carrier 
at  destination  was  contracted  for  and  inserted  by 
the  carrier's  agent  in  the  bill  of  lading,  and  that 
plaintiff  paid  the  increased  rate  at  destination  un- 
der protest,  are  suflSoient  to  establish  a  prima  facie 
case,  the  burden  then  shifting  to  the  carrier  to 
show  that  the  higher  rate  has  been  established  in 
accordance  with  the  requirements  of  the  Interstate 
Commerce  Act." 

Admissibility.  In  a  common-law  action  to  re- 
cover for  an  overcharge,  evidence  as  to  the  usual 
and  customary  rate  for  transporting  the  same  com- 
modity for  a  like  distance  is  admissible,  subject  to 
the  carrier's  r^ht  to  show  dissimilarity  in  the  cir- 


paid,  as  they  were  the  shippers,  and 
that  the  complaint  will  be  ^ood  as 
against  demurrer). 

4a.  Baltimore,  etc.,  R.  Co.  v.  Shirk. 
66  Ind.  A.  42,  104  NE  864.  865  [clt 
Cyc]. 

■4a.  Georgia  R.,  etc.,  Co.  v.  Smith, 
83  Ga.  626,  10  SE  236.  And  Bee  Her- 
minfhausen  v.  Adams  Elxpresa  Co., 
167  Iowa  230,  149  NW  234  (holding 
that,  where  a  petition  against  an  ex- 
press company  for  an  alleged  over- 
charge showed  an  Interstate  ship- 
ment. Its  sufficiency  on  demurrer 
should  be  considered  In  connection 
with  the  Interstate  Commerce  Act, 
although  there  was  no  averment  pre- 
senting or  referring  to  anything  in 
the  act  on  the  face  of  the  petition), 

[a]  Thna,  (1)  under  the  Georgia 
statute,  a  declaration  which  falls  to 
allege  either  that  no  rates  have  been 
fixed  or  that  the  charges  were  beyond 
the  rates  so  fixed  is  insufficient. 
Sorreli  v.  Central  R.  Co.,  75  Ga.  B09. 
(2)  Where  a  complaint  seeks  to  re- 
cover an  overcharge  under  the  Inter- 
state Commerce  Act.  it  must  show 
that  plaintiff  has  brought  himself 
within  the  terms  of  tnat  act.  It 
must  appear  that  the  rates  charged 
were  In  excess  of  those  permitted  as 
reasonable  by  the  Interstate  com- 
merce commission.  Geraty  v.  Atlan- 
tic Coast  Line  R.  Co..  211  Fed.  227. 
f3)  And  under  the  Interstate  Com- 
merce Act  no  recovery  can  be  had  on 


a  declaration  drawn  on  the  theory 
that  no  speclflc  rate  was  at  the  time 
agreed  on,  and  that  In  view  of  this 
the  rate  actually  exacted,  being  un- 
reasonable, was  contrary  to  the  ele- 
ment of  the  contract  read  Into  it  by 
implication  of  law,  unless  the  decla- 
ration states  that  no  rate  was  pub- 
lished as  required  by  law.  Swtft  v. 
Philadelphia  R.  Co.,  64  Fed.  69.  See 
also  Klnnavey  v.  Terminal  R.  Assoc., 
81  Fed.  S02  (where  It  was  held  that 
a  petition  to  recover  under  I  1  of  the 
Interstate  Commerce  Act,  which  falls 
to  allege  either  that  defendant  had 
no  published  schedule  rates  or  that  it 
charged  plaintiff  In  excess  of  rates 
thereby  fixed.  Is  InsufBclent). 

44.  Hermlnghausen  v.  Adams  Ex- 
press Co..  167  Iowa  230,  149  NW  234. 

45.  Service  Lumber  Co.  v.  Sump- 
ter  Valley  R.  Co.,  67  Or.  63.  135  P 
539. 

4a.  Service  Lumber  Co.  v.  Sump- 
ter  Valley  R.  Co.,  67  Or.  63,  136  P 
539. 

47.  Baldwin  Sheep,  etc,  Co.  v, 
Columbia  R.  Co.,  58  Or.  285.  114  P  469. 

48.  Hardaway  v.  Southern  R.  Co., 
90  S.  C.  475.  73  SB  1020,  AnnCasl913D 
266  (holding  that,  where.  In  an  ac- 
tion against  a  carrier  to  recover  an 
overcharge  made  by  placing  the 
freight  in  a  higher  classification  than 
It  properly  took,  the  complaint  al- 
leged that  defendant  coerced  pay- 
ment of  the  higher  rate  by  refusing 


to  deliver  the  goods  until  It  was  paid, 
plaintiff  cannot  recover  on  showing 
that  the  payment  was  made  after  de- 
livery of  the  freight,  but  under  a 
mistake  as  to  the  rate,  or  that  the 
proper  rate  was  Intentionally  con- 
cealed from  him). 

4S.  Southern  Kansas  R.  Co.  v.  J. 
W.  Burgess  Co.,  (Tw.  Civ.  A.)  90  SW 
189. 

50.  Blalock  Hardware  Co.  v.  Sea- 
board Air  Line  R.  Co,  170  N.  C.  395, 
86  SE  1026. 

51.  Kansas  City  Southern  R.  Co. 
V.  C.  H.  Albera  Commn.  Co.,  79  Kan. 
69,  99  P  819. 

82.  Baltimore,  etc.,  R.  Co.  v.  La 
Due,  57  Misc.  614,  108  NYS  669  [rev 
on  other  grounds  128  App.  Dlv.  594, 
112  NTS  9641:  Blalock  Hardware  Co. 
V.  Seaboard  Air  Line  R.  Co.,  170  N,  C. 
395.  86  SE  1025  (holding  that,  In  an 
action  to  recover  an  overcharge  on 
goods  shipped  in  Interstate  com- 
merce, there  can  be  no  recovery  in 
the  absence  of  evidence  of  publtca- 
tfon  of  rates  as  required  by  Inter- 
state commerce). 

53.  Baltimore,  etc.,  R.  Co.  v.  La 
Due.  57  MtBc.  614.  108  NYS  659  frev 
on  other  grounds  128  App.  Div,  594, 
112  NYS  964]. 

B4.  Darnel  1-Taen*er  Lumber  Co.  v. 
Southern  Pac.  Co.,  221  Fed.  890,  137 
CCA  460. 

66.    Hunter  v.  St.  Louts,  etc,  R. 
O.,  167  Mo.  A.  62^  16?^X7W/^ 
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cumstsnces  and  conditions  affecting  the  rates^  such 
as  the  greater  expense  of  the  transportation,  the 
difference  in  the  cost  of  construction  and  operation, 
or  the  volume  of  business.'^  In  a  shipper's  action 
to  recover  overcharges,  evidence  as  to  rates  paid 
by  another  shipper  during  the  same  time  is  admis- 
sible as  being  in  the  nature  of  an  admission  against 
the  road's  interest,  the  inference  being  that,  as  it 
would  not  likely  charge  less  than  was  reasonable 
in  its  dealings  with  such  other  shipper,  the  greater 
rate  exacted  from  plaintiff  was  unreasonable.^^  In 
an  action  for  overcharges  on  shipments  of  lumber, 
the  fact  that  defendant  classified  logs  and  lumber 
under  the  same  tariff  rates  is  admissible  on  the 
question  of  the  reasonableness  of  the  rates  for  lum- 
ber, and  the  rate  for  logs  is  also  admissible." 
Where  a  common-law  right  of  action  to  recover 
freight  chaises  collected  in  excess  of  reasonable 
charges  exists  and  is  shown  by  proper  pleadings, 
the  rates  fixed  by  the  commissioners  may  be  given 
in  evidence  to  show  prima  facie  what  was  a  reason- 
able rate,  that  being  the  effect  of  the  provision  of 
the  statute  making  the  commission  rates  prima 
facie  evidence  of  reasonable  rates  in  "all  suits 
brought  against  any  railroad  corporation  wherein 
is  involved  the  rates  of  any  such  railroad  cor- 
poration for  the  transportation  of  freight. '  *  ^ 
Where  a  shipper  and  a  carrier  have  agreed  on  a 
rate  to  be  charged,  admission  of  a  letter  from 
the  carrier's  general  freight  agent  to  the  shipper, 
written  in  accordance  with  the  agreement  and 
quoting  such  rate,  is  not  erroneous.'"  On  the  ques- 
tion of  the  reasonableness  of  chaises,  evidence  of 
chaises  of  another  carrier  for  hauling  similar  ma- 
terial, although  under  different  conditions,  is  not 
admissible."  And  evidence  that  plaintiff,  in  an  ac- 
tion to  recover  an  overcharge  on  an  interstate  ship- 
ment three  years  prior  to  the  shipment  in  question, 
had  secured  a  lower  rate  is  irrelevant  and  inadmis- 
sible to  show  the  correct  rate  at  the  time  of  ship- 
ment." So  the  question  as  to  what  was  considered 
among  railroad  men  as  a  reasonable  rate,  the  ques- 
tion not  being  limited  to  the  rate  between  the  points 


in  issne,  is  properly  dlBaliowed.*"  In  an  action  to 
recover  freight  overcharge  on  an  interstate  ship- 
ment, evidence  as  to  the  rate  on  a  shipment  based 
on  two  local  rates,  and  not  on  a  through  shipment 
at  a  through  rate,  is  inadmissible.^  In  an  action 
against  a  railroad  for  overcharges  on  a  shipment  of 
"ties'*  which  it  was  claimed  that  defendant  had, 
by  a  special  agreement  to  carry  "lumber,"  con- 
tracted to  carry  at  a  certain  rate,  an  opinion  of  the 
interstate  commerce  commission  to  the  effect  that 
ties  should  be  put  in  the  same  classification  as 
lumber  is  irrelevant  and  prejudicial."  In  an  action 
to  recover  an  overcharge  on  the  theory  that  the 
shipment  of  wastes,  overflows,  and  traps  was  brass 
goods,  subject  to  a  lower  scheduled  rate  than 
plumber's  supplies,  the  rate  chained,  a  decision  of 
the  interstate  commerce  commission  that  the  mix- 
ing of  wastes  and  overflows  with  conceded  plumbers ' 
supplies,  under  the  rule  that,  where  several  articles 
are  shipped  in  one  bo^,  the  rate  which  is  applicable 
is  that  applicable  to  the  highest  rated  article  in  the 
box,  is  irrelevant." 

Weight  and  suAdency.  The  schedules  of  freight 
rates  prescribed  and  certified  as  required  by  law 
must  in  all  suits  brought  against  any  railroad,  in- 
cluding the  common-law  action  to  recover  excess 
charges,  be  deemed  prima  facie  evidence  that  such 
rates  axe  just  and  reasonable."^  The  interstate 
commerce  commission  is  r^arded  by  the  courts  as 
a  technical  authority  on  the  question  of  railroad 
rates,  and  its  decisions  as  to  the  matters  which  may 
properly  be  considered  in  determining  a  reasonable 
rate  are  given  great  weight." 

[$  720]  (8)  Qnestions  of  Law  and  of  Fact.  It  is 
not  necessary  to  submit  the  question  of  the  reason- 
ableness of  an  increased  rate  paid  by  plaintiff  where 
there  was  no  proof  of  its  unreasonableness  and 
where  the  shipper  voluntarily  paid  it,  thereby  imply- 
ing its  reasonableness." 

[$  7211  B.  Liens— 1.  Right  to  Lien— a.  Por 
Freight.'"  Ordinarily  a  common  carrier  has  a  lien 
on  the  goods  transported  for  the  charges  of  trans- 
portation,^ and  may  withhold  the  goods  until  the 


66.  Klndel  v.  Colorado,  etc.,  R. 
Co..  57  Colo.  1,  1S9  P  1106,  AnnCas 
1316A  67. 

67.  ServlCB  Lumber  Co.  t.  Sump- 
ter  Valley  R.  Co.,  67  Or.  63,  13S  > 
S39. 

B8.  Service  Lumber  Co.  v.  Sump- 
ter  Valley  R.  Co.,  67  Or.  63.  135  T 

G3d. 

6a.  La  Ploridienne,  etc.,  Socl6t4 
Anonyme  v.  Atlantic  Coast  Line  R. 
Co.,  63  Fla.  208,  212.  68  S  185. 

60.  Gulf,  etc.,  R.  Co.  v.  Ijcather- 
WOOd,  29  Tex.  Civ.  A.  507,  69  SW  119. 

61.  Annlston  Mfg.  Co.  v.  Southern 
R.  Co..  145  Ala.  351,  40  S  965. 

ea.  Texas,  etc.,  11.  Co.  v,  Diokson, 
(Tex.  Civ.  A.)  167  SW  33. 

63.  Anniaton  Mfg.  Co.  v.  Southern 
R.  Co..  145  Ala,  351,  40  S  965. 

64.  Texas,  etc.,  R.  Co.  v.  Dickson, 
(Tex.  Civ.  A.)  167  SW  33. 

6B.  Greason  v.  St.  Louis,  etc.,  R. 
Co..  112  Mo.  A.  116.  86  SW  722. 
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Southern  Fac.  Co.,  187  Mich.  393,  153 
NW  778. 

67.  Cullen  v.  Seaboard  Air  Line  R. 
Co..  63  Pla.  122,  68  S  1S2. 

68.  Klndel  v.  Colorado,  etc..  R.  Co., 
67  Colo.  1.  139  P  1105,  AnnCa9l916A 
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69.  StroUKh  V.  New  Tork  Cent., 
etc.,  R.  Co.,  92  App.  Div.  BS4,  87  NTS 
30  Caff  181  N.  f.  683  mem,  73  NE 
1138  mem]. 

70.  Xlett  (or  fnlffM  OB  food* 
•hipped  1)7  water  see  Shipping  [36 
Cycll4]. 

71.  U.    S. — Wabaah     R.     Co.  v. 


Pearce.  192  U.  S.  179,  24  SCt  231,  48 
L.  ed.  397;  Oracle  v.  Palmer.  8  Wheat. 
605,  6  L.  ed.  696;  In  re  British  Amer- 
ican Cedar  Co..  217  Fed.  163;  Bennett 
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Fed.  910.  914.  87  CCA  90  [cit  Cyc]. 

Ala. — LonB  v.  Mobile,  etc..  R,  Co., 
61  Ala.  512. 

Cal. — Martland  v.  Bekinn  Van,  etc.. 
Co.,  19  Cal.  A.  283,  126  P  759  (by  ex- 
press statutory  provision). 
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Oirflvie,  2  Canal  Zone  150. 
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Georgia  R.,  etc.,  Co.,  94  Ga.  686,  21 
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Shackelford,  5  Ga.  A.  396,  63  SE  252. 

Ill_Knapn  v.  McCaffrey.  178  111. 
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Galena,  etc..  R.  Co.  v.  Rae.  18  111.  488. 
68  AmD  674;  Michigan  Cent.  R.  Co.  v. 
Chicago,  etc..  R.  Co..  1  111.  A.  399, 

Iowa. — Alden  v.  Carver,  13  Iowa 
253.  81  AmD  430. 

Kan. — Ml-isouri  Pac.  R.  Co.  v.  Peru- 
Van  Zandt  Impl.  Co..  73  Kan.  295.  85 
P  408.  87  P  BO,  117  AmSR  468,  6  LRA 
NS  1068,  9  AnnCas  790. 

Ky. — Thomas  v.  Frankfort,  etc..  R. 
Co..  lie  Ky.  879,  76  SW  1093,  25  KyL 
1051;  Cave  v.  Pool.  108  Ky.  124,  55 
SW  887.  21  KyL  1600,  94  AmSR  348, 
49  LRA  251. 

La, — Mississippi  Valley  Tranep. 
Co.  V.  Fosdlck,  Mann.  Unrep.  Cas.  3. 

Me. — Wilson  v.  Grand  Trunk  R. 
Co..  66  Me.  60.  96  AmD  436;  Sullivan 
V.  Park.  33  Me.  4S8. 

Mass. — Kawcabany  v.  Boston,  etc.. 


R.  Co..  199  Mass.  586.  85  NE  846. 

Mich. — Hoffman  v.  Lake  Shore,  etc., 
R.  Co..  125  Mich.  201.  84  NW  55. 

Mo. — Campbell  v.  A,  B.  C.  Storage, 
etc.,  Co.,  187  Mo.  A.  565.  174  SW  140; 
Woolston  V.  Southern  R.  Co.,  177  Mo. 
A.  611,  160  SW  1023;  Sutton  v.  St, 
Louis,  etc..  R.  Co.,  159  Mo.  A.  685.  140 
SW  76;  Robblns  v.  Chicago,  etc.,  R. 
Co.,  132  Mo.  A.  306,  111  SW  1179. 

N.  J. — Hartshorne  v.  Johnson,  7  N. 
J.  L.  108. 

N.  M. — Santa  F6  Pac.  R.  Co.  v. 
Bossut,  10  N,  M.  322.  62  P  977. 

N.  T. — Campbell  v.  Conner.  70  N. 
Y.  424;  Watson  v.  Hoboken  Planing 
Mills  Co..  156  App.  Div.  8,  140  NTS 
822;  Compton  v.  Shaw,  1  Hun  441; 
Langworthy  v.  New  Torlt,  etc.,  R.  Co., 
2  E.  D.  Smith  195;  Lake  St.  EI.  R.  Co. 
V.  Long  Island  R.  Co.,  32  Misc.  669. 
66  NYS  455;  Clarkson  v.  Edes,  4  Ctm. 
470;  Barker  v.  Kavena,  17  Johns.  234, 
8  AmD  3S3, 

N.  C. — Farrell  v.  Richmond,  etc.,  R. 
Co.,  lf>2  N.  C.  390,  9  SE  aO«,  11  Am 
SR  760.  3  LRA  647. 

Oh. — Goodman  v.  Stewart.  Wright 
216. 

Pa. — Puller  v.  Bradley,  25  Pa,  120. 

S.  C. — Miami  Powder  Co.  v.  Port 
Royal,  etc.,  R.  Co^  38  S.  C.  78.  16  SB 
339,  21  LRA  123;  Hayward  v.  Middle- 
ton.  8  S.  C.  L.  186. 

Tenn. — Rankin  v.  Memphis,  etc.. 
Packet  Co..  9  Helsk.  664,  24  AmR  339. 

Tex. — Hahl  v.  Laux,  42  Tex.  Civ. 
A.  182.  93  SW  1080. 

Vt. — Dyer  v.  Grand  Trunk  R.  Co, 
42  Vt.  441.  1  AmR  3S0. 
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ehai^;es  have  been  paid."  This  lien,  however,  is  a 
specific,  and  not  a  general,  lien;  that  is,  it  attaches 
to  the  goods  involTed  in  one  transaction,  or  con- 
stituting a  part  of  one  emisignment,  for  charges 
relating  to  that  transaotion,  or  connected  with  that 
eonsignment,  and  does  not  extend  to  charges  for 
other  shiiHttents  under  a  separate  oontraot."  If, 
however,  one  consignment  eoveis  several  lots  or 
parcels  of  goods  there  is  a  lien  on  each  lot  or  par- 
cel for  the  charges  for  the  whole  consignment.^^  If 
by  reason  of  dwiage  to  the  goods  to  an  amount  ex- 
ceeding tiie  freight  the  carrier  is  not  entitled  to  col- 
lect any  chafes,  it  of  coarse  has  no  lien,"  and  an 
action  of  trover  may  be  maintained  ^^inst  the  car- 
rier for  their  recovery  without  payment  of  the 
freight.^  Nor  has  the  earner  any  lien  where  it  is 
in  default  for  havii^  failed  to  eomplete  its  con- 
tract." 

[$  722]  b.  For  Other  Oharges.^'  The  lien  of 
the  carrier  is  not  confined  to  the  charges  for  its 
own  tranbpffirtation."  The  lien  may  attach  not 
alone  for  tiie  particular  item  of  charge  for  carriage 
due  on  the  goods,  but  for  such  other  l^al  charges 
as  the  earner  in  the  course  of  its  duty  may  have 
been  compelled  to  eii>end  on  their  care,  custody, 


and  preservation.''  Thus  if  the  carrier  is  entitled 
to  storage  changes,  it  is  entitled  to  a  licm  for  such 
charges."  If  the  consignor  has  employed  a  third 
person  to  pack  the  goods  for  shipment  and  the  ear- 
ner pays  such  charges,  it  will  be  entitled  to  a  lien 
therefor."'  So  a  common  carrier  has,  under  the 
laws  of  the  United  States,  a  lien  on  goods  in  transit 
over  its  lines  entitling  it  to  possession  until  paid 
for  I^ial  import  duties  ptud  thereon  by  it,^  either 
directiy  to  the  government  or  to  a  connecting  car- 
rier which  has  already  paid  the  same."  Where  a 
carrier  has  been  notified  by  a  consignee  not  to  ad- 
vance charges  on  return  shipments  to  the  consignee 
without  his  consent  and  guaranty  of  payment,  it 
cannot  withhold  delivery  until  C.  0.  D.  cha^^ 
advanced  by  it  to  a  connecting  carrier  are  paid, 
whether  or  not  such  chaiges  become  a  lien  on  the 
shipment,  as  it  has  notice  that  the  chaises  are  for 
something  other  than  transportation  and  it  is  not 
bound  to  pay  them."" 

723]  8.  What  Oarzlers  Are  Entitled  to  Lien 
—a.  Oonnectiilg  Oarriers.  The  lien  covers  chai^;es 
which  a  connecting  carrier  has  advanced  to  a  pre- 
ceding carrier  as  it  is  authorized  to  do,^  and,  al- 
thoi^h  there  is  some  authority  apparently  to  the 


W.  Va. — Baltimore,  etc.,  R.  Co.  v. 
Luella  Coal.  etc..  Co.,  74  W.  Va.  289, 
81  SE  1044,  52  LRANS  398. 

Eng. — Hlgglna  v.  Bretherton,  5  C.  & 
P.  2.  24  ECL  424;  Skinner  v.  UpBhaw, 
2  Ld.  Raym.  752.  92  Reprint  3.  6  ERC 
281:  Gisbourn  v.  Hurst,  1  Salk.  249, 
91  Reprint  220. 

Newfoundl. — Moore  v.  Reld,  8  New- 
toundl.  367.  • 

Yukon  T. — Ludwlg  v.  Beede,  8 
WeatLR  9ia. 

[a]  Tlnu  of  danuuidlaff  tnighU — 
While  a  railroad  company  can  hold  a 
shipment  until  the  freight  charges 
are  paid,  the  demand  for  freight 
should  not  be  made  at  an  Interme- 
diate point  along  the  route,  capeclally 
In  cases  where  the  property  la  per- 
ishable and  liable  to  suffer  loss  and 
Injury.  Missouri  Pac.  R.  Co,  v. 
Cheek,  (Tex.  CIv.  A.)  159  SW  427. 

[b]  Whether  ft  oontraot  fw  serv- 
lOM  Is  oa«  of  affrelfflitnuiit  or  of  Ut- 
Ing  by  the  Job  Is  a  question  for  the 
jury  in  an  action  to  replevy  the 
goods  claimed  to  be  held  under  a  car- 
rier's lien.  Puller  v.  Bradley,  25  Pa. 
120. 

[c]  Kail  nutter. — A  contract  by 
an  express  company  tor  the  transpor- 
tation of  mailable  matter  over  the 
usual  mall  routes  between  cities  in 
the  United  States,  unless  it  be  such 
matter  as  Is  excepted  from  the  pro- 
hibitions In  the  acta  of  congress,  is 
void,  and  the  company  has  no  lien 
growing  out  of  such  contracts.  HUl 
V.  Mitchell.  26  Ga.  704. 

72.  Wells  V.  Thomas,  27  Mo.  17,  72 
AmD  228:  Sutton  v.  St.  Louis,  etc., 
R.  Co..  159  Mo.  A.  685.  140  SW  T«; 
and  cases  supra  note  73. 

73.  U.  S. — Atlas  St«am  Ship  Co.  v. 
Colombian  Land  Co.,  102  Fed.  358,  42 
COA  398. 

111. — Hale  V.  Barrett,  26  111.  195.  79 
AmD  3«7. 

Kan. — Missouri  Pac.  R.  Co.  v.  Peru- 
Van  Zandt  Impl.  Co..  73  Kan.  296,  86 
P  408,  87  P  80,  117  AmSR  468,  6  LRA 
N3  1068,  9  AnnCas  790. 

Ky. — Eastern  Kentucky  R.  Co.  v. 
Holbrook.  4  KyL  730. 

La. — Pharr  v.  Collins,  36  La.  Ann. 
939,  48  AmR  251. 

Haas. — Adams  v.  Clark,  9  Cush. 
215.  67  AmD  41. 

N.  J. — Hartshorne  v.  Johnson,  7 
N.  J.  L.  108. 

N.  C. — Farrell  v.  Richmond,  etc..  R. 
Co..  102  N.  C.  890,  9  SE.  302.  11  Am 
SR  760,  3  LRA  647. 

Pa.— Leonard  v.  Winslow,  2  Grant 
139. 

Eng. — ^Butler  v.  Woolcott,  2  B.  & 
P.  N.  R.  64,  127  Reprint  646;  Rush- 
forth  V.  Ib4lfield.  6  Bast  519.  102  Re- 
print 138$:  Somes  t.  British  Empire 
Shlpptnc  Co.,  8  H.  L.  Gas.  838,  11 


Reprint  459. 

fa]  Ooofts  of  dUrment  owaem 
shipped,  under  one  hill  of  lading. — 

Where  goods  belonging  to  difFerent 
owners  are  shipped  under  one  bill  of 
lading,  the  carrier  cannot  hold  the 
goods  of  one  for  the  payment  of 
charges  due  on  thoae  of  others.  Bach 
owner  Is  entitled  to  his  goods  on  pay- 
ing the  charges  due  for  their  car- 
riage. Hale  V.  Barrett.  26  111.  195, 
79  AmD  367. 

[b1  Br  oontraot  the  lien  on  one 
oonmtfnmant  may  he  extended  to 
cover  other  freight  charges,  but  such 
an  arrangement  with  the  consignee  is 
not  valid  as  against  the  consignor's 
right  of  stoppage  in  transitu.  Bach- 
arach  v.  Chester  Freight  Line.  133 
Pa.  414.  19  A  409;  Pennsylvania  R. 
Co.  V.  American  Ol)  Works,  126  Pa. 
485,  17  A  671,  12  AmSR  885. 

74.  Dixon  V.  Georgia  Cent.  R.  Co., 
110  Ga.  173.  36  SE  369;  Pennsylvania 
Steel  Co.  V.  Georgia  R.,  etc..  Co.,  94 
Ga.  G3G,  21  SE  577 

75.  Kan. — Missouri  Pac.  R.  Co. 
V.  Peru-Van  Zandt  Impl.  Co..  73  Kan. 
295.  85  P  40H,  87  P  80.  117  AmSR  468. 
6  LRANS  1058.  9  AnnCas  790. 

Mass. — Cutting  v.  Grand  Trunk  R. 
Co.,  13  Allen  381. 

Mich. — Bancroft  v.  Peters,  *  Mich. 
619. 

N.  T.— Browning  v.  Belfort,  83 
App.  Div.   144,  82  NYS  489,  13  NY 

AnnCas  154. 

S.  C. — Miami  Powder  Co.  v.  Port 
Royal,  etc..  R.  Co..  38  S.  C.  78.  16  SE 
339.  21  LRA  123;  Ewart  V.  Kerr,  24 
S.  C.  L.  203. 

Vt. — Dyer  v.  Grand  Trunk  R.  Co.. 
42  Vt.  441.  1  AmR  360. 

Wash. — Moran  v.  Northern  Pac.  R. 
Co..  19  Wash.  2GG.  53  P  49.  1101. 

76.  Missouri  Pac.  R.  Co.  v.  Peru- 
Van  Zandt  Impl.  Co..  73  Kan.  295.  85 
P  408,  87  P  80,  117  AmSR  468.  6 
LRANS  1068,  9  AnnCas  790;  and 
cases  supra  note  75. 

77-  Breed  v.  Mitchell.  48  Ga.  633. 
And  see  Booker  v.  Rellly.  85  App. 
Dlv.  614,  R2  NYS  1008  (holding  that 
a  mover  of  furniture  acquires  no  lien 
on  a  sewing  machine  which  he  was 
directed  not  to  move,  and  which  he 
in  fact  did  not  move,  but  possession 
of  which  he  gained  without  the  own- 
er's consent,  after  refusal  to  pay  his 
bill). 

78.  Semnrrage  oharyec  see  Infra 
S  744. 

79.  Wabash  R.  Co.  v.  Pearce.  192 
U.  S.  179.  24  set  231.  48  L.  ed.  397. 

80.  u.  S.— Wabash  R.  Co.  v. 
Pearce,  192  U.  S.  179.  187,  24  SCt  231, 
48  L.  ed.  397  [quot  with  app  Overton 
Liens  S  136]. 

Ala. — Central  of  Georgia  R,  Co.  v. 
Patterson,  «  Ala.  A.  494,  SO  S  466. 


111. — Illlnola  Cent.  R.  Co.  v.  Alex- 
ander, 20  111.  23. 

La. — Mississippi  Valley  Transp.  Co. 
V.  Fosdick.  Mann.  Unrep.  Cas.  3. 

Mass. — Kawcabany  v.  Boston,  etc.. 
R.  Co.,  199  Mass.  586,  85  NE  846. 

Mo. — Woolston  V.  Southern  R.  Co.. 
177  Mo.  A.  611,  160  SW  1023. 

N.  Y. — Western  Transp.  Co.  v.  Bar- 
ber, 56  N.  Y.  544. 

Ont. — Hayward  v.  Grand  Trunk  R. 
Co..  32  U.  C.  Q.  B.  392. 

But  compare  Southern  Express  Co. 
V.  Fant  Pish  Co..  12  Ga.  A.  447.  78 
SE  107  (where  It  was  held  ivlthout 
discussion  that  a  carrier  has  no  lien 
and  cannot  withhold  delivery  for  re- 
fusal to  pay  extra  charges  for  re- 
Idng,  its  sole  remedy  being  a  right 
of  action  against  the  consignee). 

81.  Central  of  Georgia  R.  Co.  v. 
Patterson.  6  Ala.  A.  494.  60  S  465; 
Illinois  Cent.  R.  Co.  v.  Alexander,  20 
111.  23;  KawcAbany  v.  Boston,  etc..  R. 
Co..  199  Mass.  586,  85  NE  846:  West- 
ern Transp.  Co.  v.  Barber.  56  N.  Y. 
544. 

B3.  Hayward  v.  Grand  Trunk  R. 
Co..  32  U.  C.  Q.  B.  392. 

83.  Wabash  R.  Co.  v.  Pearce,  192 
U.  S.  179.  24  SCt  231,  48  L.  ed.  397; 
Guesnard  v.  Louisville,  etc..  R.  Co., 
76  Ala.  453;  Waldron  v.  Canadian 
Pac.  R.  Co..  22  Wash.  253,  60  P  663 
(dictum). 

"Is  it  not  reasonable  to  hold  that 
Congress — having  In  mind  the  duty 
of  carriers  In  reference  to  transpor- 
tation and  delivery,  their  customary 
lien  for  charges,  and  their  right  to 
retain  possession  during  transit — in 
directing  the  custom  house  oflicers  to 
take  goods  out  of  a  carrier's  posses- 
sion. Inspect  and  hold  until  the  duties 
are  paid,  intended  that  upon  pay- 
ment the  Government  lien  should 
pass  to  the  carrier  with  a  view  of 
enabling  It  to  discharge  its  duty  of 
carriage  and  delivery  to  the  con- 
signee? It  was  not  necessary  to  spe- 
cifloally  state  that  the  Government's 
Hen  was  transferred,  for  when  Con- 
gress provided  by  statute  for  inter- 
rupting the  carrier's  common  law 
right  of  possession,  It  Is  Implied  that 
the  action  necessarily  taken  by  the 
carrier  to  regain  possession  shall 
work  no  injury  to  the  rights  which 
flow  from  possession."  Wabash  R. 
Co.  V.  Pearoe.  192  II.  S.  179,  188,  24 
SCt  231.  48  L.  ed.  397. 

84.  Wabash  R.  Co.  v.  Pearce,  192 
U.  S.  179.  24  SCt  231.  48  L.  ed.  397. 

85.  Cleveland,  etc..  R.  Co.  v. 
Anderson  Tool  Co..  180  Ind.  453,  103 
NE  102.  49  LRANS  749.  AnnCas 
1916B  1217  and  note. 

86.  U.  S. — Bennett  Bros.  Lumbtu* 
Co.   V.  Robinson,  iSfi   Fed.   910,  87 

^*bigitized  byLjOOglC 
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contrary,"^  its  right  to  a  lien  for  its  own  ebaiges 
and  those  advanced  will  not  be  affected  by  the  fact 
that  they  exceed  the  chai^  for  the  entire  trans- 
portatiou  as  contracted  for  by  the  first  carrier," 
unless  it  has  notice  of  the  first  carrier's  contract.^ 
Nor  will  the  lien  be  affected  by  the  fact  that  the 
previous  carrier  has  been  in  default  by  reason  of 
damage  to  the  goods,"  nor  by  the  fact  that  the 
settlement  of  the  proportionate  freight  cha]^;es  due 
to  the  eonneeting  carriers  was  made  at  stated  in- 
tervals instead  of  being  paid  at  the  junctional  point 
by  the  reoeivii^  to  the  deliverii^  linc."^ 

If  a  carrior  orders  the  retmn  of  goods  not  re- 
ceived by  the  consignee  or  not  delivered  by  reason 
of  misdirection,  the  carrier  who  returns  the  goods 
may  recover  not  only  the  charges  therefor,  but  also 
the  charges  on  the  first  transportation.^  The  fact 
that  it  may  have  failed  to  perform  its  own  part  of 
the  transportation  and  had  no  lien  for  chaif^ea  for 
transportation  performed  by  itself  will  not  prevent 
a  lien  attaching  for  advance  made  by  it  for  charges 
of  preceding  carriers." 


Diversion  of  shipment.  Where  the  initial  carrier 
wrongfully  disobey  routing  instructions,  and  the 
connecting  carrier  over  whose  line  the  goods  an 
shipped  in  disobedience  of  the  routing  instructions 
is  aware  of  this  fact,  it  is  not  entitled  to  a  lien 
either  for  advances  made  to  preceding  carriers  or. 
for  its  own  charts  for  transportation;"  and  some 
decisions  hold  without  qualification  that  it  has  no 
lien,  irrespective  of  knowle^e  or  absence  of  knowl- 
edge of  the  diversion,"*  but  other  decisions  bold 
that,  if  the  connecting  carrier  receives  the  goods 
in  good  faith  in  the  ordinary  and  usual  coarse  of 
business  between  connecting  lines  without  notice  of 
any  special  directions  on  the  part  of  the  consignor, 
it  will  have  a  lien  for  reasonable  charges  for  trans- 
porting the  goods  over  its  line,  and  also  for  such 
reasonable  charges  as  it  may  have  advanced  to  pre- 
ceding carriers,  notwithstanding  the  initial  carrier's 
disobedience  of  routing  instrnetions."  So  also  a 
termmal  carrier  will  have  a  lien  for  charges  ad- 
vanced where  the  diversion  of  the  shipment,  if  it 
amounted  to  such,  was  due  to  an  emergency"  and 


Ala. — Iions  v..  Mobil'e,  etc.,  R.  Co.. 
51  Ala.  512. 

Ark. — Loewenbeiv  v.  Arkansas  R. 
Co^  56  Ark.  439,  19  SW  lOSl. 

Colo. — Price  v.  Denver,  etc.,  R.  Co., 
12  Colo.  402,  21  P  188. 

Conn. — Rowland  v.  New  York,  etc., 
R.  Co..  $1  Conn.  103,  23  A  76li,  29  Am 
SR  175. 

Ga. — Georela  R.,  etc..  Co.  v.  Hur- 
rah, 85  Ga.  f43.  11  SB  779. 

III. — U.  S.  Express  Co.  v.  Haines, 
•7  111.  137. 

Kan.— Wolf  v.  Hough,  22  Kan.  659. 

Ky. — Thomas  v.  Frankfort,  etc.,  R. 
Co..  116  Ky.  879,  884.  7S  SW  1093,  25 
KyL,  1051  [cit  Cyci;  Cayo  v.  Pool.  66 
SW  887^1  KyL  1600.  49  LRA  251. 

La. — Walker  v.  Cassaway,  4  La. 
Ann.  19,  50  AmD  551. 

Mass. — Potts  V.  New  York,  etc.,  R. 
Co..  131  Mass.  455,  41  AmR  247; 
BrtKRS  V.  Boston,  etc.,  R.  Co.,  6  AUen 
24G.  83  AmD  626. 

Mich.— Detroit,  etc.,  R.  Co.  v.  Mc- 
Kenzle.  43  Mich.  609,  6  NW  1031. 

Miss. — Illinois  Cent.  R.  Co.  v. 
Brookhaven  Mach.  Co.,  71  MlsB.  663, 
16  S  252. 

Mo. — ^Wells  v.  Thomas,  27  Mo.  17, 
72  AmD  228  and  note:  Shewalter  v. 
Missouri  Pac.  R.  Co.,  84  Mo.  A.  589; 
Evans  v.  Chicago,  etc.,  R.  Co.,  76  Mo. 
A.  472;  Armstronar  v.  Chicago,  etc., 
R.  Co.,  62  Mo.  A.  639;  Moore  v.  Henry, 
18  Mo.  A.  36. 

N.  Y. — Travis  v.  Thompson,  37 
Barb.  236. 

Oh. — Bowman  v.  Hilton,  11  Oh.  303. 

Pa. — Union  Eixpress  Co.  v.  Shopp, 
85  Pa.  325. 

B.  I. — Vaughan  v.  Providence,  etc., 
R.  Co..  13  R.  I.  578. 

a,  c. — Lewis  V.  Richmond,  etc.,  R. 
Co..  25  S.  r.  249. 

Tenn.— White  v.  Vann.  6  Humphr. 
70,  44  AmD  294. 

Wash. — Andrus  v.  Columbia,  etc., 
Steamboat  Co.,  47  Wash.  333,  92  P  128. 

Wis. — Srhneider  V.  Evans,  25  Wis. 
241.  3  AmR  56. 

"This  lien,  moreover,  extends  to 
all  proper  freight  and  storage 
charges  upon  the  goods  throughout 
the  whole  of  a  continuous  transit 
over  succest-lve  lines;  since  the  last 
carrier  or  final  warehouseman  may 
advance  what  was  lawfully  due  his 
predecessors,  and  hold  the  property 
as  security  for  his  reimbur.sement." 
Wabash  R.  Co.  v.  Pearce,  192  U.  S. 
179.  187,  24  set  231.  48  L.  ed.  397. 

87,  Beasley  v.  Baltimore,  etc.,  R. 
Co..  27  App.  (D.  C.)  599,  6  LRANS 
1048. 

88.  Ark. — Loewenberg  v.  Arkan- 
sas, etc..  R.  Co.,  56  Ark.  439,  19  SW 
1051;  Arkansas,  etc.,  R.  Co.  v.  Smith, 
63  Ark.  275. 

Conn. — Rowland  v.  New  York,  etc., 
R.  Co..  61  Conn.  103.  23  A  755,  29  Am 
SR  176. 


Ga.— Georgia  R.,  etc.,  Co.  v.  Mur- 
rah.  8B  Ga.  343,  11  8E  779. 

Kan. — Wolf  v.  Houglti  23  Kan.  659. 

Xia. — Walker  v.  Cassaway*  *  La. 
Ann.  19,  60  AmD  661. 

Mass. — BrlKsa  v.  Boston,  etc.,  R. 
Co..  6  Allen  246,  88  AmD  626. 

Hleh. — Detroit,  etc.  R.  Co.  v.  He- 
Kenile,  48  Mich.  609,  6  NW  1081. 

Miss. — Illinois  Cent.  R.  Co.  v. 
Brookhaven  Mach.  Co.,  71  Miss.  668, 
16  S  262. 

Mo.— WellB  V.  Thomas,  87  Mo.  17, 
72  AmD  288;  Glovar  v.  Caps  Olnir- 
dean,  etc.,  R.  Co.,  96  Ho.  A.  369.  69 
SW  699. 

S.  C. — Lewis  V.  Rl<d»nond,  etc.,  R. 
Co^26  S.  C.  249. 

Wash. — Mosea  v.  Port  Townsena 
Southern  R.  Co.,  6  Wash.  596. 32  P  488. 

Wis. — Schneider  v.  Evans,  26  Wis. 
241,  8  AmR  66. 

89.  U.  S. — Marah  v.  Union  Pac,  R. 
Co.,  9  Fed.  873.  3  McCrary  236. 

Ala. — Converse  Bridge  Co.  v.  Col- 
lins, 119  Ala.  684,  24  S  661. 

Conn. — Rowland  v.  New  York,  etc., 
R.  Co.,  61  Conn.  lOS,  28  A  766,  29  Am 
SR  175. 

Ga. — American  Nat  Bank  V.  Geor- 

5 la  R.  Co.,  96  Ga.  666,  S8  8E  898,  61 
mSR  165. 

Kan. — Wolf  v.  Hough,  22  Kan.  659. 

Ma.'^s. — Crosaan  v.  New  York,  etc., 
R.  Co..  149  Mass.  196,  21  NE  367,  14 
AmSR  408,  3  LRA  766. 

Miss. — Illinois  Cent.  R.  Co.  v. 
Brookhaven  Mach.  Co.,  71  Misa.  663, 
16  S  252. 

[al  Season  for  ml*  is  that  the 
connecting  carrier  Is  not  juattfled 
without  express  authority  from  the 
consignee  In  paying  the  charges 
claimed  by  a  preceding  carrier  and 
cannot  assert  any  lien  on  the  goods 
either  for  its  own  compensation  or 
for  any  amount  it  may  nave  paid  to 
the  preceding  carrier  with  such 
notice.  Converse  Bridge  Co.  v,  Col- 
lins. 119  Ala.  534.  24  S  661;  American 
Nat.  Bank  v.  Georgia  R.  Co..  96  Ga. 
665.  23  SR  898.  61  AmSR  165;  Crossan 
V.  New  York.  etc..  R.  Co..  149  Maes. 
196,  21  NE  367,  14  AmSR  408,  3  I^KA 
766. 

90.  111. — U.  S.  Express  Co.  v. 
Haines,  67  111.  137. 

Ky. — Thomas  v.  Frankfort,  etc.,  R. 
Co..  116  Ky.  879.  76  SW  1093,  25  KyL 
1061. 

Mass. — Briggs  v.  Boston,  etc.,  R. 
Co..  6  Allen  m,  83  AmD  626. 

Oh. — Bowman  v.  Hilton,  11  Oh.  803. 

R.  I. — Vaughan  v.  Providence,  etc., 
R.  Co.,  13  R.  I.  678. 

91.  Seaboard  Air  Line  R.  Co.  t. 
Southern  Flour,  etc.,  Co.,  138  Ga.  604, 
76  8E  664. 

93.  U.  S.  Express  Co.  v.  Haines, 
67  111.  137;  Briggs  v-  Boston,  etc.,  R. 
Co.,  6  Allen  (Mass.)  246.  83  AmD  626; 
Vaughan  v.  Providence,  etc.,  R.  Co.. 


18  R.  I.  678. 

93.  Western  Transp.  Co.  v.  Hoyt. 
69  N.  Y.  380,  86  AmR  176. 

84.  Denver,  etc.,  R.  Co.  v.  Hill,  IS 
Colo.  36,  21  P  914,  4  LRA  876  and 
note;  BlrA  v.  Georgia  R.  Co.,  72  Oa. 
656;  Liefert  v.  Galveston,  etc.,  R.  Co., 
(Tex.  av.  A.)  67  8W  899.  See  also 
Glover  V,  Cape  Girardeau,  etc.,  R. 
Co.,  95  Mo.  A.  369,  69  SW  699  (recogy 
nlzlng  the  rule). 

[a]  Baajwa  for  mla^TTnder  these 
circumstances  its  transportation  of 
the  goods  would  be  voluntary:  it 
would  have  no  right  to  charge  freight 
for  transportation,  and  would  have 
no  lien  on  the  goods  for  charges,  ant} 
could  not  retun  possession  for  the 
purpose  of  collecting  them.  Bird  v. 
Georgia  R.  Co.,  72  Oa.  665. 

M.  Marah  v.  Union  Pac  R.  Co., 
9  Fed.  873,  3  McCrary  236;  Fltoh  v. 
Newberry,  1  Dougl.  (Mich.)  1,  40 
AmD  33. 

[a]    Msason  for  this  vlMr^"The 

lien  of  a  carrier  for  freight  money  on 
goods  transported  by  him  depends  on 
the  contract  with  the  owner.  Not 
that  It  Is  necessary  that  the  Hen 
should  be  mentioned  in  the  contract, 
but  there  must  be  a  contract  for  car- 
riage on  which  It  may  rest.  In  the 
ordinary  course  of  business,  goods 
delivered  for  carriage  are  subject  to 
the  condition  implied  by  law  that  the 
carrier  may  retain  possession  of 
them  until  his  reasonable  charges 
shall  be  paid.  In  delivering  them  to 
be  canied,  the  owners  assent  to  that 
condition,  although  nothing  may  be 
said  on  the  subject,  and  thus  it  be- 
comes a  part  of  the  contract — just 
as,  In  the  absence  of  agreement  as  to 
price,  the  law  wlU  imply  that  it  shall 
be  reasonable.  On  this  principle  it  is 
settled  that  a  wrong-doer  cannot  con- 
fer on  the  carrier  the  right  to  assert 
a  lien  against  the  true  owner.  And 
when  goods  are  sent,  not  according 
to  the  contract  with  the  owner,  but 
by  some  other  route,  there  is  no  lien 
for  freight  money."  Marsh  v.  Union 
Pac.  R.  Co.,  9  Fed.  873,  3  McCrary  236. 

96,  Price  V.  Denver,  etc.,  R.  Co.. 
12  Colo.  402,  21  P  188;  Briggs  V.  Bos- 
ton, etc.,  R.  Co.,  6  Allen  (Mass.)  246. 
83  AmD  626.  See  also  Patten  v. 
Union  Pac.  R.  Co.,  29  Fed.  590;  Glover 
V.  Cape  Girardeau,  etc.,  R.  Co.,  95 
Mo.  A.  369,  69  SW  699  (both  recog- 
nizing this  rule), 

[a]  The  reason  is  that  the  Initial 
carrier  was  the  agent  of  the  shipper 
for  the  general  purpose  of  forward- 
ing to  destination,  and  being  clothed 
with  this  apparent  authority,  those 
without  notice  of  restrictions  on  satih 
apparent  general  authority  are  not 
bound  thereby.  Price  v.  Denver,  etc., 
R.  Co.,  12  Colo.  402.  21  P  188. 

97.  Andus  V.  Columbia,  etc. 
Steamboat  Co.,  47  Wash.  333,  92  P  128. 


Vor  later  cases,  AsvelopBieati  and  obanges  in  the  law  see  cumulaUve  AnnoUtions,  sasae  UUe.  pagftand  iwto  numtMr. 
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in  no  way  afEected  the  substantial  rights  of  the 
shipper.^ 

[$  724]  b.  Transfer  and  Forwatding  Companies. 

Transfer  and  forwarding  companies  being  com- 
mon carriers**  are  as  such  entitled  to  a  carrier's 
hen  under  the  general  mlc.^  But  under  circum- 
stances showing  that  the  company  is  not  acting  as 
a  carrier,^  as  where  it  is  merely  the  agent  of  the 
last  carrier,^  or  where  it  has  no  contract,  express 
or  implied,  to  receive  and  carry  the  goods,'  it  is  not 
entitled  to  a  carrier's  lien. 

725]  c.  Pnblic  Oartmen.  As  heretofore 
shown,  public  cartmen  arc  common  carriers,^  and 
as  such  would  be  entitled  to  a  lien  for  transporta- 
tion charges;'  but  the  services  for  which  the  lien 
is  soi^ht  to  be  enforced  must  have  been  rendered 
by  the  cartman  as  carrier.'  No  Uen  can  be  enforced 
for  such  services  as  loading  goods  on  a  car.^ 

In  New  York  a  public  cartman,  seeking  a  lien 
on  property  under  the  ordinances  of  New,  York  city, 
must  convey  the  property  to  the  property  clerk  of 
the  police  department  or  to  a  convenient  storage 
warehouse  and  not  keep  it  in  his  own  jrossession,' 
and  he  must  also  send  a  notice  in  writinf?,  with  a 
brief  statement  of  the  particulars,  to  the  bureau  of 
Hcenses;"  but  he  is  not  entitled  to  such  lien  where 
the  goods  are  damaged  in  transit  to  an  amount  in 


excess  of  the  chains  for  cartage/* 

726]  3.  Property  Subject  to  Lien.  The  lien 
of  a  carrier  extends  to  the  whole  of  the  property 
delivered  under  the  contract  of  shipment,  al- 
though the  goods  may  be  delivered  in  different  par- 
cels and  at  different  times  and  the  carrier  may 
detain  any  portion  of  the  goods  as  a  lien  on  the 
whole,  even  if  it  has  delivered  a  part/*  A  carrier 
has  a  lien  for  freight  chaises  on  government  prop- 
erty carried  by  it,"  A  carrier's  lien  applies  only 
to  goods  or  other  property  in  its  possession  as 
carrier,  or  in  a  capacity  accessory  thereto,^*'  and  not 
to  property  delivered  to  it  in  some  independent 
capacity/' 

Ck)ods  delivered  to  carrier  by  -wrongful  bolder. 

In  order  for  the  lien  to  exist,  the  relation  of  debtor 
and  creditor  must  exist  between  the  owner  of  the 
goods  and  the  carrier,  so  that  an  action  may  be 
maintained  for  the  payment  of  the  charges  sought 
to  be  enforced  by  the  lien  claimed;"  and  there  is 
no  lien  in  favor  of  the  carrier,  where  the  goods  have 
been  received  by  it  from  one  who  has  come  into 
their  possession  tortiously  or  from  one  not  author- 
ized to  ship  them."  A  limitation  of  this  principle, 
however,  is  that  the  carrier  may  still  claim  a  lien, 
although  the  goods  were  so  delivered,  where  the 
real  owner  by  his  own  negligent  act  clothes  an- 


98.  Andas  v,  Columbia,  etc., 
Steamboat  Co.,  47  Wash.  333,  92  P 
128. 

09.    See  aupra  IS  2fi.  27. 

I.  Judson  Freight  Forwarding  Co. 
V.  Delaware,  etc,  R.  Co.,  163  111.  A. 
22:  and  supra  §<  721,  722.  723. 

[a]  Thns,  if  a  forwarding  com- 
pany undertakes  to  transport  mer- 
chandiae  and  dellvern  the  same  to  a 
carrier,  paying  the  freight  and  pro- 
viding for  reimbursement  through 
the  medium  of  a  draft  attached  to 
the  bill  of  lading,  the  forwarding 
company  has  a  lien  on  the  property 
until  Uie  draft  Is  paid.  Judson 
Freight  Forwarding  Co.  v.  Delaware, 
etc.,  R.  Co.,  163  Iir  A.  22.  See  also 
dls.  op.  of  Hall,  J.,  In  Kansas  City 
Transfer  Co.  v.  Nelswanger.  18  Mo. 
A.  103  (where  It  was  said  in  effect 
that,  ff  such  a  company  has  for  some 
time  been  in  the  habit  of  hauling  the 
goods  for  the  consignees  from  depots 
to  their  warehouse,  paying  the 
freight  charges  due  thereon  and  col- 
lecting such  charges  and  its  own 
charges  on  delivery,  such  course  of 
business  being  recognized  and  acqui- 
esced in  by  the  consignee,  the  trans- 
fer company  Is  entitled  to  regard  the 
anaent  mB  contlnolng  until  notified 
otherwise  and  to  innst  on  the  cus- 
tom). 

3.  Kansas  City  Transfer  Co.  v, 
Nelswanger,  18  Mo.  A.  103. 

3.  Kansas  City  Transfer  Co.  v. 
Nelswanger,  18  Mo.  A.  105. 

4.  Kansas  City  Transfer  Co.  v. 
Nelswanger,  18  Mo.  A.  103. 

5.  See  supra  {  25. 
e.    See  supra  |  721. 

7.  Taylor  v.  Smith.  87  App.  Dlv. 
79,  84  NTS  13. 

B.  .  Taylor  v.  Smith,  87  App.  Dlv. 
78.  84  NYS  13. 

9.  Taylor  v.  Smith,  87  App.  Div. 
78.  84  NYS  13;  Browning  v.  Balford. 
83  App.  Div.  144,  82  NTS  489.  13  NT 
AnnCas  164. 

10.  Browning  v.  Belford,  83  App. 
Dlv.  144.  82  NTS  489,  13  NTAnnCas 
154. 

II.  Browning  v.  Belford.  83  App. 
Dlv.  144.  82  NYS  489,  13  NYAnnCas 
154. 

19.  Knapp  v.  McCaffrey.  178  111. 
107.  52  NB  898.  69  AmSR  290  [ad  177 
U.  S.  638.  20  set  824,  44  D.  ed.  921]; 
Texas,  etc.,  R.  Co.  v.  Rucker,  38  Tex. 
Civ.  A.  691,  88  SW  815.  See  also  r>e 
Sannevflle  v.  Balllargeon,  37  Que. 
Super.  316  (holding  that  the  right  to 
retain  jKMsesalon  of  movables  1b  In- 
divisible and  attaebea  not  onlr  to  all 


of  several  objects,  but  to  each  and 
every  one  of  such  objects,  and  this 
for  the  whole  amount  due;  and  .con- 
sequently, the  carrier  who  moves 
household  furniture  has  the  right  to 
retain  possession  of  each  of  the  ob- 
jects moved,  for  the  whole  of  his 
charges,  and.  even  after  delivery  of 
a  part  of  such  effects,  he  cannot  be 
forced  to  deliver  the  balance  until 
payment  in  advance  is  made  to  him 
of  whatever  is  due  him). 

13.  Knapp  V.  McCaffrey.  178  111. 
107,  52  NR  898,  69  AmSR  290  [aff  177 
U.  S.  638,  20  set  824.  44  L.  ed. 
9211. 

14.  Knapp  v.  McCaffrey.  178  III. 
107.  52  NE  898,  69  AmSR  290  [aff  177 
U.  S.  638.  20  set  824.  44  L.  ed. 
9211. 

16.  Union  Pac.  R.  Co.  v.  U.  S..  2 
Wyo.  170  (holding  that  the  carrier 
might  hold  such  property  as  against 
a  replevin  suit  Instituted  by  the  gov- 
ernment to  recover  the  property 
without  paying  the  charges). 

le.  Kinnear  v.  Midland  R.  Co.,  19 
L.  T.  Rep.  N.  S.  387. 

[a]  Thns,  where  a  company  has 
a  workshop  for  repairing  its  engines 
and  rolling  stock,  doing  work  for 
strangers  as  well.  It  cannot,  by  virtue 
of  a  carrier's  lien,  detain  the  engine 
of  a  customer  sent  to  its  shop  for 
repair,  in  order  to  secure  payment  of 
a  debt  due  for  transportation.  Kin- 
near  v.  Midland  R.  Co.,  19  L.  T.  Rep. 
N.  S.  387. 

17.  Santa  F*.  etc.,  R.  Co.  v.  Ari- 
KOna  Smelting  Co..  13  Ariz.  96,  108  P 
256:  Kinnear  v.  Midland  R.  Co.,  19  L. 
T.  Rep.  N.  S.  387. 

[a]  Uen  on  anm. — ^A  car  manu- 
facturer shipped  to  a  purchaser  a 
number  of  new  railroad  cars  and 
loaded  them  with  goods  belonging  to 
other  parties  at  the  destination  of 
the  cars.  The  railroad  company 
claimed  the  right  to  charge  both  for 
the  transportation  of  the  goods  and 
for  the  hauling  of  the  cars,  and  at- 
tempted to  enforce  its  lien  on  such 
cars  to  collect  the  charges.  But  the 
court  held  that  it  had  no  right  to 
make  a  separate  charge  for  hauling 
the  cars,  and  therefore  had  no  Hen 
therefor.  Harrison  v.  Hldland  R. 
Co.,  62  L.  J.  Q.  B.  225. 

[b]  In  AflxoM  Civ.  Code  (1901) 
par  2906  gives  persons  who  labor  or 
who  furnish  the  material  for  the 
carrying  on  of  a  mill  a  lien  on  the 
same  for  the  amount  due  them  there- 
for. It  wfts  held  that  a  carrier  Is  not 
entitled   to  a  Hen  thereunder  for 


freight  charges  in  transporting  ore 
belonging  to  another  to  an  ore  mill, 
as  for  labor  for  the  carrying  on  of 
the  mill,  its  labor  being  Incidental  to 
the  furnishing  of  the  material  rather 
than  to  the  carrying  on  of  the  mill 
after  the  material  was  received. 
Sante  Fe,  etc.,  R.  Co.  v.  Arizona 
Smelting  Co.,  18  Arls.  96,  108  P 
266. 

18.  Fitch  V.  Newberry,  1  Dougl. 
(Mich.)  1,  40  AmD  8S;  and  cases 
infra  note  19. 

19.  Cal. — Hayes  v.  Campbell,  63 
Cal.  143. 

Ga. — Savannah,  etc,  R.  Co.  v,  Tol- 
bert,  123  Ga.  378.  61  SB  401,  3  Ann 
Cas  1092  and  note. 

Mass. — Gllson  v.  Gwinn,  107  Mass. 
126,  9  AmR  13:  Whitney  v.  Beckford, 
105  Mass.  267;  Clark  v.  Lowell,  etc., 
R.  Co..  9  Gray  231;  Stevens  v.  Bos- 
ton, etc,  R.  Corp..  8  Oray  262;  Rob- 
inson V.  Baker.  6  Cosh.  137,  61  AmD 
54. 

'Mich. — Plngree  v.  Detroit.  etc.iR. 
Co.,  66  Mich.  143.  33  NW  298.  11  Am 
SR  479;  Fitch  v.  Newberry,  1  Dougl. 
1,  40  AmD  33. 

Miss. — Corinth  Engine,  etc..  Works 
V.  Mississippi  Cent.  R.  Co..  95  Miss. 
817.  49  S  261. 

N.  Y.— Bassett  v.  Spoftord,  46  N.  T. 
387.  6  AmR  101;  Collman  v.  Collins, 
2  N.  Y.  Super.  569. 

R.  I. — Vaughan  v.  Providence,  etc., 
R.  Co.,  13  R.  I.  578. 

Tei. — Liefert  v.  Galveston,  etc.,  R. 
Co..  (Civ.  A.)  67  SW  899. 

[a]  Xeasons  for  mle. — (l)  No  per> 
son's  property  can  be  taken  from  him 
without  his  consent  expressed  or  im- 
plied. Corinth  Bnglne,  etc..  Works  v. 
Mississippi  Cent.  R.  Co.,  96  Miss.  817, 
49  S  261.  (2)  "There  is  no  case  to  be 
found,  or  any  reason  or  analogy  any- 
where suggested.  In  the  t)ooks,  wblch 
would  go  to  show  that  the  real  owner 
was  concluded  by  a  bill  of  lading  not 
given  by  himself,  but  by  some  third 
person,  erroneously  or  fraudulently. 
If  the  owner  loses  his  property,  or  Is 
robbed  of  it,  or  It  la  sold  or  pledged 
without  his  consent,  by  one  who  has 
only  a  temporary  right  to  Its  use  by 
hiring  or  otherwise,  or  a  qaalined 
possession  of  It  for  a  specific  pur- 
pose, as  for  transportation,  or  for 
work  to  be  done  upon  It,  the  owner 
can  follow  and  reclaim  It  In  the  pos- 
session of  any  person,  however  in- 
nocent." Robinson  v.  Baker,  6  Gush. 
(Mass.)  18?,  144.  61  AmD  64. 

[b]  nraa  (1)  a  carrier  who  has 
reoefved  soods  from  a  wharflnser 
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other  with  apparent  authority  over  his  goods  and 
thus  enables  him  to  defraud  the  carrier. 

727]  4.  Priority  of  Lun  over  Other  Claims." 

The  general  rule  is  ttiat  a  carrier's  lien  is  superior 
to  the  rights  of  general  creditors  of  the  owner  of  the 
goods.^  The  lien  is  superior  to  the  claims  of  at- 
taching creditors  of  the  consignor."  It  is  also  su- 
perior to  any  claims  of  a  pledgee  of  tho  goods  whose 
r^hts  accrue  while  they  are  in  the  carrier's  poa> 
session.^  The  lien  is  prior  to  the  rights  of  the 
seller,''  and  as  against  the  seller  the  carrier  may 
insist  on  retaining  possession  until  the  charges  are 
paid;"  but  under  the  doctrine  of  subr<^ation,^'  a 
person  holding  an  attachment  against  the  purchaser 
may  advance  the  amount  of  the  chaiges  claimed  by 
the  carrier,  take  the  property,  and  become  substi- 
tuted to  all  the  carrier's  rights  of  possession.^  The 
carrier's  lien  is  inferior,  however,  to  the  right  of  a 
mort^ragee  of  the  property  under  a  mortgage  of 
which  the  carrier  has  actual  or  constructive  knowl- 
edge;" and  to  the  lien  of  a  warehouseman  for  stor- 
age, tlie  goods  having  been  delivered  by  the  carrier 
to  tho  warehouseman  without  requiring  advance- 
ment of  freight  charges.^  In  so  far  as  the  carrier's 


lien  exists  merely  for  freight  charges  on  the  ps^io- 
ular  transportation  iu  process,  when  the  right  of 
stoppage  in  transitu  is  exercised  the  lien  of  the 
carrier  is  superior  and  may  be  asserted  as  against 
the  seller  attempting  to  exercise  that  right,  but 
the  carrier's  lien  is  inferior  to  the  right  of  the 
seller  to  stop  goods  in  transitu,  in  so  far  as  it 
exists,  for  a  general  balance  due  to  it  from  the 
consignor  or  the  cons^ee  provided  for  by  special 
contract*'  or  existing  by  usage." 

[$  728]  6.  Waiver  or  Forfeitnre  of  Iden.»*  The 
lien  of  the  carrier,  being  a  mere  right  to  retain  the 
goods  until  payment  of  the  chafes  due  thereon, 
may  be  waived."" 

By  agreement  of  parties.  It  is  of  course  compe- 
tent for  the  parties  to  make  an  agreement  waiving 
the  lien;**  but  a  written  contract  does  not  waive 
the  lien  unless  it  contains  provisions  inconsistent 
with  the  assertion  of  the  lien,"^  or  unless  an  Intent 
to  waive  is  clearly  shown.^® 

By  delivery.  The  carrier's  lien,  beix^  dependent 
on  possession,*"  is,  ordinarily,  lost  by  delivering  the 
goods  to  the  consignee  or  to  the  owner,^  and  the 
obligation  to  pay  must  be  enforced  against  the  per^ 


with  whom  they  had  been  deposited 
by  their  owner  without  authority  to 
forward  them  has  no  lien  on  them 
for  freight  as  against  their  owner. 
Clark  V.  Lowell,  etc..  R.  Co..  9  Gray 
(Mass.)  231.  (2)  So.  where  eoods 
were  sold  with  a  reservation  of  title 
until  payment  of  purchaee-money 
notes,  and  before  payment  of  all  of 
them  a  third  person,  lawfully  in  pos- 
session, without  the  seller's  knowl- 
edge, delivered  the  goods  to  a  carrier 
for  transportation,  the  carrier  being 
Ignorant  of  the  seller's  claim,  it  was 
held  that,  on  the  consignee's  failing 
to  call  for  the  goods,  the  carrier 
could  not  withhold  possession  from 
the  seller  until  payment  of  freight 
and  charges.  Corinth  Bnglne,  eic^ 
Works  V.  Mississippi  Cent.  K.  Co..  96 
Miss.  817.  49  S  261. 

SO.  Hoffman  v.  Lake  Shore,  etc, 
R.  Co..  125  Mich.  201.  84  NW  65; 
Vaughan  v.  Providence,  etc.,  R.  Co., 
13  K.  I.  578.  680  (where  the  court 
said:  "Under  auch  circumstances  the 
carrier  has  a  right  to  inok  to  the 
owner  for  bl»  reasonable  charges,  and 
to  hold  a  lien  on  the  goods  for  the 
charges,  and  In  Judging  of  the  au- 
thority we  should  apply  the  same 
principles  of  evidence  that  are  ap- 
plied to  cases  of  agency  generally  ). 

[a]  If  tbroogh  fravfl  the  owner 
has  been  Induced  to  give  authority 
to  another  to  deal  with  the  goods  as 
his  own,  the  carrier,  being  without 
knowledge  of  the  fraud,  will  be  pro- 
tected In  dealing  with  the  one  having 
apparent  authority.  Hoffman  v.  Lake 
Shore,  etc..  R.  Co.,  12fi  Mich.  201,  84 
NW  55. 

31.  FrioritT  of  Um  for  fMlcM  on 
roods  shipped  1>j  WHtar  see  Shipping 

[36  Cyc  314]. 

38.  Newhall  v.  Vargas.  16  Me.  314, 
33  AmD  617  (holding  that,  where 
goods  are  received  for  transportation 
from  their  rightful  owner,  the  Hen 
for  freight  charges  Is  in  general  su- 
perior to  the  rights  of  any  general 
creditor  of  the  owner  seeking  to  sub- 

iect  such  goods  to  the  payment  of 
ila  debi). 

S3.  Wolfe  v.  Crawford,  64  Hiss. 
514;  Campbell  v.  Conner,  70  N.  Y. 
424. 

[a]  Beaaonforml*. — Neither  cred- 
itors nor  sheriff  can  acquire,  through 
attachment  or  other  process,  any 
better  right  to  the  property  than  that 
which  the  shipper  had.  Campbell  v. 
Conner.  70  N.  Y.  424. 

34.  Cooler  V.  Mlnneaota  Transfer 
R.  Co..  63  Minn.  827,  5S  NW  141,  39 
AmSR  809. 

BB.  Rucker  t.  Donovan,  IS  Kan. 
251,  19  AmR  84. 


S6.  Rucker  v.  Donovan,  13  Kan, 
251.  19  AmR  84. 

37.  See  generally  Subrogation 
[37  Cyc  361]. 

38.  Rucker  v.  Donovan,  18  Kan. 
251.  19  AmR  84. 

39.  Owen  v.  Burlington,  etc.,  K. 
Co.,  11  8.  D.  168,  T«  NW  802,  74  Am 
SR  786. 

30.  Powers  v.  Sixty  Tons  of  Mar- 
ble. 21  La.  Ann.  402. 

31.  Crass  v.  Memphis,  etc..  R,  Co., 
96  Ala.  447,  11  S  480:  Pennsylvania 
Steel  Co.  V.  Georgia  R..  etc.,  Co.,  94 
Ga.  636,  21  SE  677;  Potts  v.  New 
York.  etc..  R.  Co.,  131  Mass.  465, 
41  AmR  247:  Pennsylvania  R.  Co.  v. 
American  Oil  Works,  126  Pa.  485. 
17  A  671.  12  AmSR  885;  Hays  v. 
Moullle,  14  Pa.  48. 

[a]  Payment  bofon  goods  selied 
nuBolrat. — ^Where,  In  exercising  the 
right  of  stoppage  in  transitu,  the 
seller  issues  a  writ  of  replevin  tor 
the  goods.  It  Is  not  necessary  that 
the  charge  of  the  lien  by  the  carrier 
for  freight  be  paid  before  the  writ 
of  replevin  Is  Issued;  It  will  be  suflT- 
cient  if  it  Is  paid  before  the  goods 
are  taken  from  the  carrier's  posses- 
sion.   Hays  V.  Mouille,  14  Pa.  48. 

38.  Farrell  v.  Richmond,  etc.,  R. 
Co.,  102  N.  C.  390.  9  SE  302,  11  Am 
SR  760,  3  LRA  647;  Pennsylvania 
R.  Co.  V.  American  Oil  Works,  126 
Pa.  48B.  17  A  671,  12  AmSR  886. 

33.  Oppenhelm  v.  Russell,  3  6. 
&  P.  42.  127  Reprint  24. 

34.  Waiver  of  forfaltnre  of  Uen 
for  frelgbt  on  goodM  shipped  by 
water  see  Shipping  [36  Cvc  316]. 

35.  U.  S.--Cufr  V.  Ninety-Five 
Tons  of  Coal,  46  Fed.  670. 

Ala. — Southern  R.  Co.  v.  Lock- 
wood  Mfg.  Co.,  142  Ala.  322.  37  S 
667.  110  AmSR  32.  68  LRA  227,  4 
AnnCas  12, 

Cal,— WIngard  v.  Banning,  39  Cal. 
543. 

Conn. — Ptnney  v.  Wells.  10  Conn. 
104. 

111. — Schumacher  v.  Chicago,  etc.. 
R.  Co.,  108  111.  A.  620  [aff  207  111. 
199.  69  NE  826]  (recognising  the 
rule). 

Iowa. — Relneman  v.  Covington, 
etc.,  R.  Co..  51  Iowa  338,  1  NW  619. 

Kan. — Atchison,  etc..  R.  Co.  v. 
Hinsdeil.  76  Kan.  74,  90  P  800,  12 
LRANS  94.  13  AnnCas  981. 

Ky. — Boggs  v.  Martin,  13  B.  Mon. 
239    (recognizing  the  rule). 

Mass. — Lane  v.  Old  Colony,  etc., 
R.  Co..  14  Oray  148. 

Mich. — Johnston  v.  Davis.  60  Mich. 
66,  26  NW  880. 

Minn. — Shea  v.  Minneapolis,  etc., 
R.  Co.,  68  Minn.  228,  65  NW  468. 


Mo. — Darlington  v.  Missouri  Pac. 
R.  Co.,  99  Mo.  A.  1,  72  SW  122. 

N.  Hartshorne  v.  Johnson,  7 
N.  J.  L.  108. 

N.  T. — BIgelow  V.  Heaton,  4  Don. 
496. 

Oh. — Bowman  v.  Hilton,  11  Oh. 
303.  ' 

Okl.— Gault  Lumber  Co.  v.  Atchi- 
son, etc..  R.  Co.,  37  Okl.  24,  130  P  291 
(recognizing  the  rule). 

Pa. — Lake  Shore,  etc.,  R.  Co.  v. 
Ellsey.  86  Pa.  283. 

Porto  Rico. — Heely  v.  219,399  Feet 
of  Dressed  Yellow  Pine  Lumber, 
2  Porto  Rico  Fed.  899. 

S.  C— Blair  v.  Jeffries,  28  8.  C.  U 
69. 

Tenn, — East  Tennessee,  etc..  R. 
Co.  V.  Hunt.  IB  Lea  261. 

Tex. — Hahl  V.  Laux,  4Z  Tex.  Civ. 
A.  182.  93  SW  1080. 

Vt. — Bailey  v.  Quint.   22  Vt.  474. 

Wis. — Jeffrls  V.  Fltchburg,  etc..  R. 
Co.,  93  Wis.  250,  67  NW  424,  57  Am 
SR  919,  88  LRA  8B1  {ncognlifng 
the  rule). 

Eng. — Sweet  v.  Pym.  1  East  4, 
102  Reprint  2,  16  ERC  142. 

Ont. — Cllsdell  v.  Kingston,  etc.,  R, 
Co.,  18  Ont.  L.  169,  13  OntWR  1626. 

[a]  QoMrtlon  of  faot. — ^Waiver  Is 
ordinarily  a  question  of  fact  to  be 
shown  by  proof  as  to  the  Intention 
of  the  parties.  Cuff  v.  Ninety-Five 
Ton?  of  Coal.  46  Fed.  670:  Costello 
V.  734.700  Laths,  etc..  44  Fed.  105; 
Healy  v.  219.399  Feet  of  Dressed 
Yellow  Pine  Lumber.  2  Porto  Rico 
Fed.  399. 

86.  Atchison,  etc.,  R.  Co.  v.  Hins- 
deil, 76  Kan.  74,  90  P  800.  12  LRANS 
94,  13  AnnCas  981. 

37.  AtchLson,  etc..  R.  Co.  v.  Hins- 
deil, 76  Kan.  74.  90  P  800,  12  LRANS 
94,  13  AnnCas  981. 

38.  Atchison,  etc.,  R.  Co.  v.  Hins- 
deil, 76  Kan.  74,  90  P  800,  12  LRA 
NS  94,  13  AnnCas  981. 

[a]  Wbat  does  not  amovat  to 
wuvsr. — A  waiver  of  a  Hen  on  freight 
for  charges  Is  not  shown  by  a  recital 
In  the  contract  of  shipment  that  all 
prior  agreements  concerning  facili- 
ties for  such  shipments  or  concern- 
ing the  transportation  of  such  goods 
are  merged  in  the  written  contract, 
and  that  such  contract  contains  all  the 
provisions  relating  to  the  transporta- 
tion of  such  goods,  Atchison,  etc., 
R.  Co.  V.  Hinsdeil,  76  Kan.  74.  SO 
P  800,  12  LRANS  94,  13  AnnCas  981. 

39.  See  cases  Infra  note  40;  su- 
pra g  726. 

40.  Cal. — ^WIngard  v.  Banning,  39 
Cal.  643:  Frothlngham  v.  Jenkins.  1 
Cal.  42,  62  AmD  286. 

Iowa. — Relneman     v.  Covington, 


For  later  omnu,  denlopmnttB  and  taumgtm  in  the  law  mo  eumulatlve  Annotations,  asms  tltlo,  page  and  note  number. 

Digitized  by ' 


Google 


§  728] 


CAM&IEB8 


[10  C.^.]  461 


son  liabley^  but  the  deliveiy  miut  be  oompl 
absolute.     The  lien  is  not  lost  by  a  delh 


>lete  and 
iivery  of 

only  a  part  of  the  gooda.*"  THat  does  a  delivery  to 
the  assignee  of  the  owner,  who  has  made  an  assign- 
ment for  the  benefit  of  creditors,'  operate  as  a 
waiver  of  the  lien.** 

Goods  taken  vithoat  carrier's  consent.  Where 
the  goods  are  not  delivered  by  the  carrier  bnt  the 
owner  takes-them  from  the  carrier  without  its  con- 


sent, the  lien  is  not  lost.*"  Nor  is  the  lien  divested 
where  the  oonsi^or  obtains  possession  of  the  goods 
by  legal  process.**  If  the  receiver  of  the  goods 
obtains  possession  by  fraud,  the  right  to  pursue  the 
goods  still  remains. 

QiTing  credit.  The  right  to  a  lien  may  be  waived 
by  giving  credit.** 

If  the  consignee  tenders  tbe  full  amount  of 
freight  properly  dne,  and  demands  possession  of 


etc,  R.  Co.,  SI  Iowa  338,  1  NW  619. 

Mass. — Lane  v.  Old  Colony.  «tc., 
R.  Co.,  14  Orar  U*:  Sears  v.  Wills, 
4  Allen  212. 

Minn. — Shea  v.  Minneapolis,  etc., 
R.  Co..  63  Minn.  228.  65  NW  468. 

N.  J. — Hartehorne  v.  Johnson,  7 
N.  J.  L.  108. 

N.  T. — Bieelow  v.  Heaton,  4  D«n. 
496:  McFarland  v.  Wheeler.  2  6 
Wend.  467. 

Oh. — Bowman  v.  Hilton,  11  Oh. 
303. 

Pa. — Lake  Shore,  etc.,  R.  Co.  v. 
Ellsey,  KS  Pa.  288. 

Tex. — Hahl  v.  Laux,  42  Tex.  Civ. 
A.  182,  93  SW  1080. 

Vt. — Bailey  v.  Quint,  22  Vt.  474. 

Eng. — Forth  v.  Simpson.  13  Q.  B. 
680.  66  ECL  680,  11«  Reprint  1423; 
Sweet  V.  Pym,  1  East  4,  102  Reprint 
2,  16  ERC  142-  Lambert  v.  Robinson, 
1  Esp.  119:  Skinner  v.  Upshaw.  2 
Ld.  Raym.  752,  92  Renrlnt  ». 

Ont. — Cllsdell  V.  Kingston,  etc., 
Co..  18  Ont.  L.  169.  13  OntWR  162G. 

{a]  Tliw,  evidence  that  the  car- 
rier delivered  the  goods  to  the  con- 
signee prior  to  payment  of  freight 
was  sufnclent  to  sustain  a  flndlng  by 
the  Jury  that  the  Hon  had  been 
waived.  Geneva,  etc.,  B.  Co.  v. 
Sage.  36  Hun  (N.  Y.)  96. 

[b]  IMlvery  to  ootkaiffiw*  as  oon- 
slffnor^  arent. — (1)  Where  freight 
charges  are  due  from  the  consignor 
to  a  carrier,  the  carrier's  lien  for 
the  charges  Is  terminated  by  Its  de- 
livery or  the  goods  to  the  consignee 
as  the  agent  of  the  consignor,  al- 
though the  consignee  promised  to 
retain  the  goods  until  the  charges 
were  paid.  Lembeck  v.  Jarvls  Ter- 
minal Cold  Storage  Co.,  69  N.  J.  Eq. 
781,  63  A  257,  7  AnnCas  960  [afE  68 
N.  J.  Eq.  492,  69  A  360].  (2)  Where 
freight  charges  were  due  from  a 
consignor  to  a  carrier  and  the  car- 
rier delivered  the  goods  to  the  con- 
signee on  its  promise  to  retain  them 
until  the  freight  charges  were  paid, 
if  the  consignee  la  regarded  as  the 
agent  of  the  carrier,  the  Hen  for  the 
charges    was    terminated    on  their 

SAyment  to  the  consignee,  although 
y  reason  of  its  Insolvency  the 
amount  was  never  received  by  the 
carrier.  Lembeck  v.  Jarvis  Termi- 
nal Cold  Storage  Co.,  69  N.  J.  Eq. 
781,  63  A  257,  7  AnnCas  960. 

[c]  Tn  XAoIslana  nndar  th»  civil 
ooda  the  carrier  may  enforce  its  lien 
within  fifteen  days  after  having  de- 
livered the  goods  to  the  consignee.  If 
they  have  not  In  the  meantime 
passed  into  third  hands.  Granger  v. 
Campbell,  7  La.  Ann.  611. 

[dj  Xn  Oaaada  the  Dominion 
Railway  Act  of  1896.  c  87  S  346, 
which  provides  that,  instead  of  pro- 
ceeding by  action  to  recover  freight, 
a  carrier  may  "seize  the  goods  for 
or  in  respect  whereof  such  tolls  are 
payable,  and  may  detain  the  same 
until  payment  thereof,"  does  noth- 
ing more  than  confirm  and  establish 
the  carrier's  lien.  If  while  that  lien 
exist*  and  can  be  enforced,  there  Is. 
from  the  circumstances,  any  condi- 
tion that  renders  a  selture  neces- 
sary. It  may  be  made;  hut  It  does 
not  fflve  the  right*  to  seise  the  goods 
when  the  Hen  nas  ceased  and  does 
not  authorise  the  carrier  to  retake 
the  goods  which  have  been  delivered 
and  as  to  which  the  ordinary  car- 
riers llsn  has  terminated.  Cllsdell 
V.  KInnton.  etc,  R.  Co.,  18  Ont.  L. 
169.  iT  OntWR  1626. 

41.  Lembeek  v.  Jarvls  Terminal 
Cold  Storage  Co..  68  N.  J.  Bq.  492, 
B»  A  860  [aff  69  N.  J.  Eq.  781,  68  A 
267.  7  AnnCas  980]. 


4a.  U.  S. — One  Hundred  and 
Fifty-One  Tons  of  Coal.  18  P.  Cas. 
No.  10,620.  4  Blatchf.  368. 

Ala. — Southern  R.  Co.  v.  Lockwood 
Mfg.  Co.,  142  Ala.  322,  37  S  667.  110 
AmSR  32.  68  LRA  227.  4  AnnCas  12. 

Cal. — Martland  v.  Beklns  Van.  etc.. 
Co.,  19  Cal.  A.  283.  126  P  759. 

Mo. — Darlington  v.  Missouri  Pac. 
R.  Co..  99  Mo.  A.  1.  72  SW  122. 

N.  Y. — New  York  Cent.,  etc.,  R. 
Co.  V.  Davis.  86  Hun  86,  84  NYS  206 
[aff  168  N.  Y.  674  mem.  B2  NE  1125 
mem]. 

[a]  Thus,  <1)  mere  manual  de- 
livery to  the  consignee,  without  In- 
tent to  part  with  possession,  will 
not  forfeit  the  carrier's  Hen.  One 
Hundred  and  Fifty-One  Tons  'of 
Coal,  18  F.  Cas.  No.  10,620.  4  Blatchf. 
368.  (2)  A  person,  agreeing  to 
transfer  furniture  and  household 
Koods  and  to  deliver  them  In  a 
dwelling  house,  does  not,  by  placing 
them  In  the  house,  surrender  his 
possession  so  as  to  destroy  his  lien, 
where,  on  such  delivery,  the  owner 
refuses  to  pay  for  his  services;  but 
he  may  remove  the  goods  and.  if 
prevented,  may  bring  an  action  In 
claim  and  delivery.  Martland  v.  Be- 
klna  Tan,  etc.,  Co..  IS  Cal.  A.  283.  125 
P  759.  (3)  Switching  oare  containing 
lumber  onto  a  switch  on  private 
land  of  which  the  consignee  was 
tenant,  for  the  purposes  of  allowing 
them  to  be  unloaded,  did  not  operate 
to  deprive  the  carrier  of  dominion 
over  the  cars,  or  over  the  lumber 
remaining  therein,  and  did  not  pre- 
clude ft  from  repossessing  itself  of 
the  cars  and  lumoer  for  the  purpose 
of  enforcing  a  lien  on  the  lumber. 
In  re  British  American  Cedar  Co., 
217  Fed.  168;  Darlington  v.  Missouri 
Pac  R.  Co.,  Bft  Mo.  A.  1.  72  SW  122. 
(4)  Delivery  of  coal  in  cars  by  a 
carrier  on  a  spur  track  laid  br  it  on 
the  consignee  s  premises  and  oper- 
ated exclusively  oy  it  was  not  such 
a  delivery  as  dlschar§re8  the  Hen, 
where,  befors  the  eonslgaee  could 
handle  the  coal.  It  was  necessary  to 
remove  the  cars  from  the  spur  track 
and  move  them  along  the  main 
track,  thence  along  a  branch  track 
on  the  consignee's  premises  to  his 
dock,  which  was  customarily  done 
by  an  engine  and  crew  of  the  car- 
rier which  Its  superintendent  fur- 
nished on  request.  New  York  Cent., 
etc..  R.  Co.  v.  Davis.  86  Hun  86.  34 
NYS  206  [aff  1S8  N.  T.  674  mem.  62 
NE  1125  meml. 

43.  U.  S. — Brlttan  v.  Bamaby,  21 
How.  537.  16  L.  ed.  177;  Fox  v.  Holt, 
9  F.  Cas.  No.  6.012.  36  Conn.  668; 
Sears  v.  Pour  Thousand  Eight  Hun- 
dred and  Elghty-Plve  Bags  of  Lin- 
seed. 12  P.  Cas.  No.  12.589,  1  CUff. 
68  [aff  1  Black.  108,  17  L.  ed.  35]. 

Conn. — Pinney  v.  Wells.  10  Conn. 
104. 

111. — Schumacher  v.  Chicago,  etc., 
R.  Co..  108  III,  A.  620  [aff  207  lU. 
199,  69  NE  825]. 

Iowa. — Chicago,  etc.,  R.  Co.  v. 
Northwestern  Union  Packet  Co.,  38 
Iowa  877. 

Ky. — Bogga  v.  Martin,  18  B.  Mon. 
239. 

Mass. — Barker  v.  Brown.  138  Mass. 
340;  Potts  V.  New  York,  etc.,  R.  Co.. 
131  Mass.  465.  41  AmR  247;  New 
Haven,  etc..  Co.  v.  Campbell.  128 
Mass.  104.  35  AmR  360;  Ware  River 
R.  Co.  v.  Vlbbard,  114  Mass.  447; 
Lane  V.  Old  Colony,  etc..  R.  Co.,  14 
Gray  143. 

N.  Y. — New  York  Cent.,  etc.,  R. 
Oo.  V.  Davis.  86  Hun  86.  84  NYS  206 
[afC  1B8  N.  Y.  874  msm,  82  NE  1126 


mem]. 

Okl. — Oault  Lumber  Co.  v.  Atchi- 
son, etc.,  R.  Co.,  87  Okl.  24,  180  P 
291. 

Pa.— Puller  v.  Bradley,  25  Pa.  120; 
Philadelphia,  etc.,  R.  Co.  v.  Dows.  15 
Phlla.  101. 

Wis.— Jeffrls  V.  Fltchbnrg  R.  Co., 
93  Wis.  250.  67  NW  424.  67  AmSR 
918,  33  LRA  351. 

[a]  Keasoa  for  ml*. — The  Hen 
attaches  to  each  and  every  portion 
of  the  shipment  subject  to  It,  and  a 
partial  delivery  does  not  discharge 
the  Hen  altogether  or  pro  tanto. 
The  portion  retained  Is  still  subject 
to  the  Hen  of  the  carrier  for  the 
charges  due  on  the  whole,  although 
the  portion  delivered  Is  not  subject 
to  the  Hen.  See  cases  supra  this 
note. 

[b]  Deatuxrar*  Usa. — A  carrier 
does  not  waive  Its  lien  for  demur- 
rage charge  on  shipments  left  In 
cars  after  the  expiration  of  the  free 
time  for  unloading,  although  It  has 
permitted  the  consignee  to  remove  a 
portion  of  the  shipment.  Such  a 
delivery  is  not  an  unconditional  de- 
livery, but  a  qualified  deHvery  for 
the  purpose  of  permitting  the  con- 
signee to  remove  the  shipment  with- 
in -the  free  time  allowed.  Gault 
Lumber  Co.  v.  Atchison,  etc..  R.  Co., 
37  Okl.  24.  130  P  291. 

44.  Caye  v.  Pool,  108  Ky.  124.  6S 
SW  887.  21  KyL  1600,  94  AmSR  848, 
4»  LRA  251. 

[a]  XMumi  for  nUs<— The  as- 
signee takes  for  the  benefit  of  all 
creditors  according  to  their  respec- 
tive interests,  and  the  lien  of  the 
carrier  attaches  to  the  money  col- 
lected by  the  assigmee  on  the  asslvn- 
oc's  contract.  Caye  v.  Pool,  108  Ky. 
124,  55  SW  887.  21  KyL  1600.  94  Am 
SR  248,  48  LRA  261, 

46.  In  re  British  American  Cedar 
Co.,  217  Fed.  163;  Darlington  v.  Mis- 
souri Pac.  R.  Co.,  99  Mo.  A.  1,  72  SW 
122;  Hahl  v.  Laux,  42  Tex.  Civ.  A. 
182,  98  SW  1080. 

£a]  lUnstratlon. — "Spotting"  a  car 
on  a  spur  track  leading  to  the  con- 
signee's plant  for  the  purpose  of  al- 
lowing it  to  unload  the  car  does  not 
deprive  the  carrier  of  the  possession 
of  the  car.  and  the  unloading  of  the 
car  without  the  consent  of  the 
carrier,  and  against  Its  expressed 
stipulation,  would  still  permit  the 
carrier  to  repossess  Itself  of  the  car 
or  of  the  machinery  unloaded,  for 
the  purpose  of  enforcing  Its  Hen. 
In  re  British  American  Cedar  Co., 
217  Ped.  163:  Darlington  v.  Missouri 
Pac.  R.  Co..  99  Mo.  A.  1,  72  SW 
122. 

46.  Newhall  v.  Vargas,  16  Me. 
314.  83  AmD  617. 

47.  Lembeck  v.  Jarvis  Terminal 
Cold  Storage  Co.,  68  N.  J.  Eq.  492. 
59  A  860  [aft  69  N.  J.  Eq.  781.  63  A 
257.  7  AnnCas  960]. 

[a]  Beplsvln  to  reoover. — If  poS' 
session  of  the  goods  is  obtained  bv 
the  consignee  by  fraud,  the  carrier 
may  recover  possession  by  replevin 
and  thus  perpetuate  Its  lien.  Bige- 
low  V.  Heaton,  6  Hill  (N.  Y.)  43. 

4e.  Slcard  v.  Buffalo,  etc.,  R.  Co., 
22  P.  Cas.  No.  12.831,  15  Blatchf. 
625;  Pinney  v.  Wells,  10  Conn.  lU4: 
Sears  v.  Wills.  4  AHen  (Mass.)  212; 
Chandler  v.  Belden,  18  Johns.  (N.  Y.) 
167,  9  AmD  193. 


[a]  nM  aisrs  fast  that  evaUt  Is 
satsMed  In  bsllsf  that  ths  oOBSlnas 
Is  Bolvsnt  cannot  be  revoked  ana  the 
Hen  asserted  on  account  of  the  in- 
solvency of  the  consignee.  Sears  v. 
Wills,  4  Alien  (Mass>T  212. 
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his  property,  whieh  demand  is  refused,  Hie  lien  of 
the  carrier  for  freight  is  thereby  extinguished,'* 
and  it  becomes  liable  to  the  consignee  in  either  re- 
plevin or  trover." 

OlalnUng  lien  for  ezcessiTs  amoimt.  If  a  lien  is 
claimed  for  an  excessive  amount,  the  eons^ee  may 
recover  possession  of  the  goods  or  sue  for  conver- 
sion without  a  fcmnal  tender  of  the  amount  to 
which  the  carrier  is  entitled,"^  provided  it  appears 
that  he  was  ready  and  willing  to  pay  the  just 
charges." 

Storing  in  warehouse.  Where  the  consignee  fails 
or  refuses  to  receive  and  the  carrier  stores  the 
goods  in  its  own  warehouse,  'or  with  some  inde- 
pendent warehouseman  not  the  consignee's  ^ent, 
its  lien  is  not  thereby  lost,"  but  may  be  enforced 
with  the  lien  of  the  warehouseman  added;"  and  it 
is  immaterial  whether  the  carrier  deposited  the 
goods  in  its  own  name  or  in  that  of  the  owner  sub- 
ject to  its  lien.'"'  The  parties  may  agree  that  the 
goods  may  he  deposited  in  the  warehouse  of  the 
cons^ee  or  the  owner  and  that  the  transfer  and  de- 
posit shall  not  be  regarded  as  a  waiver  of  the  lien.'"' 

Oarrier  holding  as  agent  for  consignee.  The  car- 
rier's change  of  character  into  that  of  an  agent 
to  keep  the  goods  for  the  buyer  is  not  at  all  incon- 
sistent with  the  right  to  retain  the  goods  in  its 
custody  until  its  Ucn  on  them  for  carriage  or  other 
charges  is  satisfied.^^ 

Suing  for  freight  charges  and  attaching  other 
goods  for  the  debt  will  not  waive  the  lien  possessed 
by  the  carrier." 

Asserting  a  different  claim  or  lien.  If  the  carrier 
asserts  a  right  to  retain  possession  of  the  goods  on 
another  ground  than  that  of  a  lien  for  charges,  it 
cannot  afterward  assert  a  right  of  possession  under 


a  claim  for  such  lien."  If  it  claims  a  lien  for  a 
debt  other  than  transportation  diarges  on  the 
goods,  for  which  it  is  not  entitled  to  a  lien,  the  con- 
signee may  replevy  the  goods  without  tendering 
the  amount  of  transportation  charges."' 

729]  6.  Enforcement  of  Iden— a.  At  Onor 
mon  Law.  The  carrier's  lien,  like  other  bailees' 
liens*'^  at  common  law,  gives  a  right  of  possession 
until  the  cha^s  legally  due  arc  paid,  but  no  right 
to  sell  the  goods  exists;'^  and  if  the  carrier  sells 
the  goods,  it  is  liable  to  the  owner  in  an  action  for 
damages  for  the  market  value,  less  the  amount  of 
the  charges  under  the  lien.^  Nevertheless  the  lien 
is  enforceable  in  a  proper  court  by  a  proceeding  in 
rem.**  Where  title  is  vested  in  the  consignee,  and 
he  refuses  to  receive  the  goods,  the  carrier  may» 
with  the  consent  of  the  eons^ee,  sell  the  goods  to 
satisfy  its  lien  for  freight  and  other  chai^^;^  and, 
in  the  absence  of  any  statutory  prohibition,  the 
carrier  may  take  the  property  off  the  hands  of  the 
shipper  in  payment  of  the  carrying  charge  where 
the  consignee  refuses  to  receive  it,""  provided  the 
transaction  involved  no  discrimination  nor  rebate.*' 

Enforcement  by  action,  attachment,  or  execution. 
A  lien  may  be  enforced  by  an  ordinary  action  at  law 
against  the  owner  or  the  consignee  in  which  the 
goods  may  be  subjected  to  the  earrier'a  demand  by 
attachment  or  execution.** 

A  bill  in  equity  for  the  enforcement  of  the  lien 
lies  only  when  a  proper  case  for  equitable  enforce- 
ment  is  made  out."^ 

[$  730]  b.  Under  Statutes;  Sale  of  Ooods.'^''  In 
many  jurisdictions  statutes  have  been  enacted  whieh 
provide  for  the  enforcement  of  a  lien  by  the  sale 
of  the  goods  after  a  specified  time  if  the  freight  re- 
mains unpaid,"  especially  in  the  case  of  perishable 


49.  Neustadt  v.  I^ehlvh  Valley  R. 
Co..  159  App.  Dlv.  667.  144  NYS  911. 

so.  Neustadt  v.  Lehigh  Valley  R. 
Co..  159  App.  Dlv.  667,  144  NTS  911. 

61.  Ala. — Long  V.  Mobile,  etc.,  R. 
Co..  61  Ala.  612. 

111. — Northern  Transp.  Co.  v.  8el- 
lick.  G2  III.  249. 

Mich. — Johnston  v.  Davis,  60  Mich. 
S6,  26  NVF  830. 

Mo. — lA)omls  V.  Wabash,  etc.,  R. 
Co.,  17  Mo.  A.  340. 

Oh. — iBham  V.  Greenham,  1  Handy 
357,  12  Oh.  Dec.  (Reprint)  182. 

S.  C— Blar  v.  Jeffries,  23  S.  C.  L.  69. 

Tenn. — East  Tennessee,  etc.,  R. 
Co.  V.  Hunt,  15  Lea  261. 

53.  Schumacher  v.  ChloaKO,  etc., 
R.  Co..  108  111.  A.  620  [aff  207  111. 
199,  69  NE  826];  and  cases  supra 
note  St. 

53.  Mordecal  v.  Lindsay,  6  Wall. 
(U.  S.)  481.  18  L.  ed.  486;  Brlttan  v. 
Barnaby,  21  How.  (U.  B.)  627,  16  L. 
ed.  177:  Gregg  v.  Illinois  Cent.  R. 
Co.,  147  111.  S60,  35  NE  343,  37  Am 
SR  238;  Hall  v.  Dlmond,  6S  N.  H. 
565,  3  A  423:  Western  Transp.  Co.  v. 
Barber,  56  N.  Y.  544. 

ta]  .  Vhnm  a  railroad  company  as 
COTnmon  carrier  of  freight,  sucn  as 
corn  In  bulk,  is  not  required  to  keep 
mich  freight  in  its  cars  and  on  its 
sidetracks  for  an  indefinite  time  to 
the  detriment  of  its  other  business; 
and,  if  the  company  has  a  lien  on 
the  corn  for  ita  charges.  It  may 
Btore  the  grain  in  a  storehouse  in 
its  name  and  thus  retaJn  the  Ifen. 
Oren  v.  Illfnois  Cent.  R.  Co..  147 
III.  1^0.  36  NE  343.  87  AmSR  238. 

Bk   See  cases  supra,  note  63. 

55.  Western  Transp.  Co.  t.  Bar- 
ber. 66  N.  T.  644. 

66.  Mordecal  v.  Lindsay.  S  Wall. 
(U.  S.)  481,  IB  L.  ed.  486;  Sears  v. 
Wills,  1  Black  (U.  S.)  108.  17  L.  ed. 
86;  CoHtello  v.  784,?0«  Laths,  etc.,  44 
Fed.  105. 

57.    Hall  V.  DImond,  68  N.  H.  665, 


3  A  423. 

68.  Barnard  v.  Wheeler.  24  Me.  412. 

69.  Louisville,  etc..  R.  Co.  v.  Mc- 
Gulre,  79  Ala.  896;  Wingard  v.  Ban- 
ning, 89  Cal.  643;  Fernandez  v.  SUva, 
1  La.  269;  Baltimore,  etc.,  R.  Co.  T. 
O'Donnell,  49  Oh.  St.  489,  32  NB 
476,  34  AmSR  679.  21  LRA  117  and 
note. 

eo.  Sioard  v.  Buffalo,  etc.,  R.  Co.. 
22  F.  Cas.  No.  12.831,  16  Blatchf. 
5^5;  Adams  V.  Clark,  9  Cnrti.  <MaS8.) 
215,  67  AmD  41;  Blkir  v.  Jeffries,  23 
S.  C.  L.  69. 

61.    See  Bailments  f  88. 

63.  U.  S. — In  re  British  American 
Cedar  Co.,  217  Fed.  163. 

Hi. — Indianapolis,  etc.,  R.  Co.  v. 
Herndon,  81  111.  143;  Ohio,  etc.,  R. 
Co.  V.  Noe.  77  III.  613. 

Me. — Sullivan  v.  Purk.  83  Me.  438; 
Hunt  V.  Haskell,  24  Me.  339.  41  AmD 
387. 

Mass. — Brlggs  v.  Boston,  etc.,  R, 
Co..  6  Allen  246.  83  AmD  626. 

N.  Y.~Fox  v.  McGregor.  11  Barb. 
41;  Saltus  v.  Everett,  20  Wend.  267. 
32  AmD  541;  Chandler  v.  Belden,  18 
Johns.  157,  9  AmD  193. 

Pa. — Lecky  v.  McDermott,  8  Serg. 
&  R.  600. 

Tenn. — Rankin  v.  M  emph  Is,  etc. , 
Packet  Co.,  9  Helsk.  664,  24  AmH 
339 

Tex. — Texas,  etc.,  R.  Co.  v.  Rucker, 
88  Tex.  Civ.  A.  691,  88  8W  816. 

"An  owner  may  sell  or  dlspnse  of 
his  property  as  he  pleases;  but  he 
who  has  a  lien  only  on  goods  has 
no  right  to  do  so;  be  can  only  retain 
them  until  payment  of  the  sum  for 
which  they  are  chargeable.  And  the 
rule  which  is  now  well  established, 
that  a  party  having  a  Hen  only, 
without  a  power  of  sale  superadded 
by  a  special  agreement,  cannot  law- 
fully sell  a  chattel  for  his  reim- 
bursement. Is  as  applicable  to  car- 
riers as  to  all  other  persona  having 
the  like  claim  upon  property  In  their 


SDssesslon."    Brlggs  v.  Boston,  etc., 
L.  Co.  v.  Allen.  (Maaa.)  246.  252.  SS 
AmD  626. 

63.  Brlggs  V.  Boerton,  etc..  R.  Co., 
6  Allen  (&fass.)  246,  83  AmU  626. 

64k  In  re  British  American  Cedar 
Co.,  217  Fed.  163;  Gait  v.  Archer,  7 
GratL  (48  Va.)  307. 

66.  Mull  V.  Pennsylvania  R.  Co., 
88  Pa.  Super.  416. 

60.    Pennsylvania  Co.  v.  Kisaock, 

55  Pa.  Super.  196. 

67.  Pennsylvania  Co.  v.  Kissock. 

56  Pa.  Super.  196.  See  also  Infra 
If  802. 

68.  Gait  v.  Archer.  7  Qratt.  (4S 
Vaj  307. 

69.  Crass  v.  Memphfa,  etc.,  R, 
Co.,  96  Ala.  447,  11  S  480.  But  com- 
pare Bailments  !  88. 

ta]  XUnstntlon. — A  bill  was 
filed  by  a  railroad  company  to  en- 
force a  lien  for  freight  charges  on 
certain  goods,  making  the  attachln|r 
creditors  and  the  seller,  who  had 
stopped  in  transitu,  parties  defend- 
ant, and  praying  that  they  be  com- 
pelled to  Interplead  as  to  the  owner- 
ship of  the  goods.  It  also  prayed 
for  an  enforcement  of  the  com- 
pany's Hen,  asking  that  a  delivery 
of  the  property  be  conditioned  on 
payment  of  the  charges.  The  court 
held  that  while  the  bill  might  be 
maintained  in  a  proper  case,  the  stat- 
ute.not  affecting  any  common-law  or 
equity  right,  yet  the  carrier  was  not. 
in  such  a  case,  a  disinterested  party 
so  as  to  demand  the  Interpleader.  A 
demurrer  to  the  bill  was  therefore 
sustained.  Crass  V.  Memphis,  etc., 
R.  Co.,  96  Ala.  447.  11  S  480. 

70.  Bale  of  perishaM*  vooOs  to 

Frevent    loss    to    owner    see  supra. 
128. 

71.  U.  S. — Horton  v.  Tonopah, 
etc..  R.  Co..  226  Fed.  406  (construing 
Nevada  statute). 

Ala. — Crass  v.  Memphis,  etc..  R. 
Co.,  S8  Ala.  447,  11  S  480. 


For  later  eaMSi  AerelopmMit*  and  ehaivea  in  the  law  see  cumulative  Annotations,  aame  title,  page  and  note  numiwr. 
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§§  730-732 J 


CARRIERS 


[IOC.  J.]  463 


goods. Strict  compliance  with  tha  provisions  of  the 
statutes  is  necessary."  A  sale  of  property  by  the 
carrier  amounts  to  a  conversion  when  it  is  not  made 
in  accordance  with  the  statute  authorizing  it,^*  but 
if  the  statute  is  strictly  complied  with,  the  carrier 
is  not  liable  as  for  eonversion.^'^  If  the  statute 
requires  notice  of  sale  to  be  given  to  the  owner, 
this  provision  must  be  complied  with.''  Require- 
ments as  to  advertisement  of  sale'''  and  appraise- 
ment of  tbe  goods'^  must  also  be  complied  with.  It 
seems  also  that  such  sale  is  to  be  of  the  contents  of 
the  packages,  and  not  of  the  packages  unopened." 
Notwithstanding  a  statute  authorizes  the  sale  of 
goods  for  the  satisfaction  of  a  lien,  no  valid  sate 
can  be  made  pending  an  adjustment  of  the  carrier's 
claims  for  fre^ht  and  without  affording  the  con- 
signor an  opportunity  to  pay  all  just  demands.*" 
The  statute  being  silent  as  to  the  place  of  sale,  the 
sale  need  not  be  made  at  the  poiat  of  destination, 
but  may  be  made  at  some  point  where  the  carrier 
might  be  able  to  sell  the  goods  at  less  cost  and  for 
a  better  price.®*  Where  the  carrier  waives  prepay- 
ment and  the  consignee  refuse  to  take  the  goods 
and  pay  the  transportation  chai::ges,  and  the  carrier 
in  strict  conformity  with  law  sells  the  goods  to 
enforce  its  lien  for  chaises,  and  there  is  still  a  bal- 
ance due,  the  consignor  is  liable  to  the  carrier  there- 
for,^ and  this  liability  of  tlie  consignor  under  such 
circumstances  applies  as  much  to  a  charge  for  de- 


murrage as  to  a  freight  or  other  lawful  chaise 
which  the  carrier  is  bound  to  collect  but  a  carrier 
which  sells  property  for  refusal  of  the  consignee  to 
receive  it  is  chargeable  with  interest  on  the  pro- 
ceeds in  excess  of  the  freight  while  they  are  with- 
held from  the  shipper."  And  the  carrier  is  not 
excused  by  a  sale  under  a  statute  from  responsi- 
bility for  the  default  of  an  auctioneer  to  whom  the 
goods  were  handed  over  to  sell  for  nnpaid  chaises 
to  account  for  the  surplus  of  the  goods  not  required 
for  that  purpose,  and  it  will  be  liable  for  such  neg- 
ligence of  its  agent,  the  auctioneer,  as  would  make 
a  bailee  liable  for  damages  or  would  constitute 
conversion."  When  a  carrier  offers  to  carry  the 
goods  of  a  shipper  for  a  certain  price  per  carload 
and  the  shipper  accepts  such  offer  and  ships  his 
goods  thereunder,  the  carrier  is  bound  thereby  and 
cannot  be  heard  to  say  that  it  will  not  abide  by  its 
terms;  and  if  a  greater  sum  is  retained  by  the  car- 
rier on  the  sale  of  the  goods,  it  will  be  reqijired 
to  respond  to  the  shipper  for  such  excess.** 

731]  7.  Assignability  of  Lien.  The  lien  of 
a  carrier  for  freight  is  neither  property  nor  a  debt, 
but  a  mere  right  to  have  a  debt  satisfied  out  of 
certain  specified  property,  and  is  a  peraonal  right 
which  cannot  be  sold  or  assigned." 

[$  732]  8.  Liability  of  Carrier  While  Betaining 
Goods  uodei  a  Lien  for  Charges.  The  carrier  is 
bound  to  exercise  ordinary  care  for  the  protection 


Colo. — Martin  v.  McLaughlin.  6  P 
137. 

Ga. — Central  R.,  etc.,  Co.  v.  Saw- 
yer, 78  Ga.  784,  3  SB  C29. 

Kan. — Stevens-Scott  Oraln  Co.  v. 
Atchison,  etc.,  B.  Co.,  96  Kan.  1,  149 
P  744. 

Nebr. — AtchlBon,  etc.,  R.  Co.  v. 
Miller.  16  Nebr.  661.  21  NW  461. 

N.  Y. — DreyfuBS  v.  Pennaylvanla  B. 
Co..  90  Misc.  681.  153  NYS  966. 

Pa, — Fowler  v.  Seaboard  Air  Line 
R.  Co.,  56  Pa.  Super.  345  (conatru- 
Idk  Florida  statute);  Schlessln^er  v. 
Adama  Express  Co..  9  Phlla.  70. 

Tenn, — Rankin  v,  Memphis,  etc., 
Packet  Co.,  9  Heisk.  664.  24  AmR  339. 

Tex. — Texas,  etc.,  R.  Co.  v.  Rucker, 
38  Tex.  Civ.  A.  691.  88  SW  815; 
'  Hodges  V.  Peacock,  2  Tex.  A.  Civ. 
Gas.  I  824. 

Eng. — North  London  R.  Co.,  14  C, 
B.  N.  S.  132.  108  ECL  132.  143  Re- 
print 395. 

Ont. — Swale  v.  Canadian  Pac.  R. 
Co.,  29  Ont.  L.  634,  15  DomLR  816, 
5  OntWN  402.  16  CanRCas  3S3. 

[a]  BaiUte1>l«  remedies,^ — Such 
statutes  do  not.  In  the  absence  of  ex- 
press provision,  take  away  previous 
equitable  remedies.  Crass  v.  Mem- 
phis, etc.,  R.  Co.,  96  Ala.  447,  11  S 
480. 

73.  Western  R.  Co.  v.  Rembert, 
50  Ala.  25;  Martin  v.  McLaughlin, 
<Colo.>  6  P  137;  Rankin  v.  Memphis, 
etc..  Packet  Co.,  9  Heisk.  (Tenn.) 
564.  24  AmR  339;  Gulf,  etc.,  R  Co.  v. 
North  Texas  Grain  Co.,  S2  Tex.  Ctv. 
A.  93,  74  SW  567. 

[a]  Oats  are  not  pearlsbAl)!* 
freight,  within  the  meaning  of  Rev. 
St.  (1895)  art  331.  providing  for  a 
sale  of  such  freight  on  five  days*  no- 
tice. Gulf,  etc.,  R.  Co.  V.  North 
Texas  Grain  Co..  32  Tex.  Civ.  A.  93, 
74  SW  667. 

73.  U.  S. — Horton  v.  Tonopah, 
etc.,  R.  Co..  225  Fed.  406. 

Ala. — Nathan  v.  Shivers,  71  Ala. 
117.  46  AmR  303. 

Tex. — Missouri,  etc.,  R.  Co.  v. 
Rines.  37  Tex.  Civ.  A.  618,  84  SW 
1092;  Gulf,  etc..  B.  Co.  v.  North 
Texas  Grain  Co..  32  Tex.  Civ.  A.  93, 
74  SW  567;  Texas,  etc.,  R.  Co.  v. 
Klepper.  29  Tez.  Civ.  A.  690,  69  SW 
426. 

Eng. — North  v.  London,  etc.,  B. 
Co.,  14  C.  B.  N.  S.  132,  108  ECL  132, 
143  Reprint  396:  Field  v.  Newport, 
etc,  R.  Co.,  3  b1  ft  N.  409,  157  Re- 
print B29. 


Ont. — Worden  v.  Canadian  Pac.  R. 
Co.,  13  Ont.  652. 

74.  Southern  R.  Co.  v.  Born  Steel 
Range  Co.,  126  Ga.  527,  65  SE  178; 
Missouri,  etc.,  R.  Co.  v.  Rlnes,  37 
Tex.  Civ.  A.  618.  84  SW  1092;  Gulf, 
etc.,  R.  Co.  V.  North  Texas  Grain 
Co.,  32  Tex.  CIv.  A.  93,  74  SW  567; 
Texas,  etc..  R.  Co.  v.  Klepper,  29 
Tex.  CIv.  A.  690,  69  SW  426. 

76.  Horton  v.  Tonopah,  etc.,  R. 
Co.,  226  Fed.  406;  Texas,  etc..  R.  Co. 
V.  Crowdar,  (Tex.  Civ.  A.)  165  SW 
116. 

[a]  Tlins,  where  a  carrier  sold 
certain  carload  lots  of  lumber,  title 
to  which  was  In  plaintiff  as  con- 
signor, but  which  consignee  had  re- 
fused to  accept,  for  freight  and  de- 
murrage charges,  in  one  parcel,  to- 
gether with  shipments  belonging  to 
others,  to  a  purchaser  who  acted 
secretly  as  agent  for  the  carrier 
which  was  the  real  purchaser,  it  was 
a  conversion  of  the  lumber.  Horton 
V.  Tonopah.  etc.,  Co..  225  Fed.  406. 

76.  Nathan  v.  Shivers.  71  Ala. 
117.  46  AmR  803;  Martin  v.  Mc- 
Laughlin. 9  Colo.  153,  10  P  806; 
Dreyfuss  v.  Pennsylvania  R,  Co.,  90 
Misc.  581,  163  NYS  966;  St.  Louis 
Southwestern  R.  Co.  v.  Arkansas, 
etc..  Grain  Co..  42  Tex.  CIv.  A.  125. 
95  SW  666;  Gulf,  etc.,  R.  Co.  v.  North 
Texas  Grain  Co.,  32  Tex.  Civ.  A.  93, 
74  SW  557. 

ra]  XnvnfflolAnoy  of  Botlce.-~(l) 
Where  a  consignee  refused  to  pay 
the  freight  on  a  shipment  of  onions 
because  of  a  mistake  In  the  rate 
charged,  a  day  and  a  half  or  two 
days  was  not  a  reasonable  time  for 
the  carrier  to  wait  after  sending  a 
corrected  bill  before  selling  the  ship- 
ment. Dreyfuss  v.  Pennsylvania  R. 
Co..  90  Misc.  681,  153  NYS  966.  (2) 
More  than  twenty-four  hours.  Mar- 
tin V.  McLaughlin.  9  Colo.  163,  10  P 
806.  (3)  After  six  months.  St.  Louis 
Southwestern  R.  Co.  v.  Arkansas, 
etc..  Grain  Co..  42  Tex.  Civ.  A.  126, 
95  SW  666. 

77.  Western  R-  Co.  v.  Rembert,  50 
Ala.  25. 

78.  North  V.  London,  etc.,  B.  Co., 
14  C.  B.  N,  S.  ISE,  108  ECL  182,  143 
Reprint  396. 

79.  Nathan  v.  Sh  Ivero,  71  Ala. 
117.  46  AmR  303;  Adams  Express  Co. 
V.  Schlesslnger,  76  Pa.  246. 

[a]  VaAmr  thm  atatatM  of  Vuuui 
(Vernon's   Sayles   AnnoL   Civ.  St. 


[1914]  art  725)  authorizing  a  carrier 
to  sell  unclaimed  freight,  "offering 
each  box,  bale  ...  or  other  arti- 
cle separately  as  consigned."  It  is 
necessary  for  the  earner  to  offer 
each  box  or  bale  or  other  article 
separately  unless  the  freight  is  con- 
signed In  bulk,  in  which  event  the 
sale  must  be  In  bulk,  and  where  fer- 
tilizer Is  shipped  In  bags,  each 
weighing  a  specified  number  of 
pounds,  and  described  In  the  bill  of 
lading  as  a  specified  number  of 
"bags  complete  fertilizer,  weight 
26,000  pounds,"  the  carrier  selling 
the  same  as  unclaimed  freight  can- 
not sell  the  same  In  bulk,  but  must 
olTer  each  bag  separately,  the  word 
"bulk"  having  reference  In  law  to 
merchandise  which  is  neither 
counted,  weighed,  nor  measured,  and 
the  wordg  "as  consigned"  having  no 
other  meaning  than  that  the  articles 
to  be  sold  shall  be  sold  In  the  man- 
ner In  which  consigned  as  evidenced 
by  the  bill  of  lading.  Texas,  etc., 
R.  Co.  V.  Gate  City  Fertiliser  Co., 
(CIv.  A.)  176  SW  868. 

80.  Southern  R.  Co.  v.  Born  Steel 
Range  Co..  126  Ga.  627.  56  SE  173 
(holding  further  that  this  is  so,  not- 
withstanding the  sale  was  brought 
about  by  omclals  of  the  carrier  who 
were  misinformed  as  to  the  true 
status  of  the  matter.  The  carrier. 
It  was  said,  was  at  least  bound  to 
know  how  the  matter  stood  and  was 
responsible  for  the  unlawful  acts  of 
Its  ofnoers), 

81.  Slayden-KIrksey  Woolen  Mill 
V.  Houston,  etc.,  R.  Co.,  (Tex.  CIv. 
A.)  132  SW  77. 

82.  Bewley-Darst  Coal  Co.  v. 
Western,  etc.,  B.  Co.,  17  Ga.  A.  464, 
87  SE  702;  Jelks  v.  Philadelphia,  etc., 
R.  Co..  14  Oa.  A.  96,  80  SE  216. 

83.  Jelks  V.  Philadelphia,  etc.,  R. 
Co..  14  Ga.  A.  96.  80  SEr216. 

84.  Stevens-Scott  Grain  Co.  v. 
Atchison,  etc.,  R.  Co..  96  Kan.  1.  149 
P  744  [reh  den  96  Kan.  183,  150  P 
524]. 

86.  Swale  v.  Canadian  Pac.  R.  Co.. 
29  Ont.  L.  634,  16  BomLR  816,  5  Ont 
WN  402,  16  CanRCas  363. 

86.  Atchison,  etc.,  R.  Co.  v.  Mil- 
ler. 16  Nebr.  661,  21  NW  451. 

87.  Roaencranz  v.  Swoflord  Bros. 
Dry  Goods  Co..  175  Mo.  518.  76  SW 
445,  9?  AmSB  609;  Wing  v.  Grlffln,  1 
E.  D.  Smith  (N.  Y.)  ISS.  See  Liens 
(26  Cyo  678]. 
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of  goods  retained  tinder  its  lien  for  ohaiges  and  is 
responsible  for  any  loss  or  injury  which  such  care 
might  have  avoided.^  However,  the  right  to  a  lien 
on  the  goods  carried  necessarily  implies  the  right 
to  retain  such  goods  until  the  proper  charges  are 
paid,  uid  the  carrier  ia  not  liable  for  any  loss  which 


results  purely  from  such  detention;"*  it  has  been  held 
that  in  such  case  the  loss  is  r^arded  as  directly 
attributable  to  the  fault  of  the  consignee  in  not 
paying  the  charges  and  securing  the  goods,  and  he 
cannot  fix  the  responaibility  on  the  carrier."* 


XXL  DEHUKBAOE 


733]  A.  Definition,  Nature,  and  Object  of  De- 
murrage Oharges.^^  Demurrage  is  a  term  originat- 
ing in  maritime  law  and  means  the  sum  which  is 
fixed  by  the  contract  of  carriage,  or  which  is  allowed 
as  remuneration  to  the  owner  of  the  ship  for  the 
detention  of  his  vessel  beyond  the  number  of  days 
allowed  for  loading  and  imloading  or  for  sailing."' 
The  term  is  not  confined  in  its  application  to  car- 
riers by  water,"  but  is  also  used  to  signify  chaises 
made  by  carriers  on  land  for  delay  or  detention  of 
their  vehicles  "  and  by  modem  usage  the  term  has 
been  extended  to  carriage  by  railroads,  find  in  com- 
mon acceptation  is  ordinarily  held  to  denote  a  sum 
charged  by  the  carrier  for  an  unreasonable  deten- 
tion of  cars  in  which  goods  are  shipped.^  Demur- 
rage chains  are  not  part  of  and  are  separate  and 
distinct  from  transportation  charges  and  do  not 
arise,  if  at  all^  until  the  transportation  is  ended.** 
These  charges  it  may  bo  said  are  closely  analogous 
storage  ohai^^,  the  right  to  which  is  nowhere 
denied,  the  only  difference  being  that,  in  the  latter 
instance,  the  goods  are  removed  from  the  car  by 
the  carrier's  agents  and  placed  in  warehouses,  while 
in  the  former  they  remain  in  the  ear  until  unloaded 
by  the  owner."   They  are  not  objectionable  as  be- 


ing a  device  or  pretext  for  exacting  from  the  ship- 
per or  consignee  moire  than  the  rate  prescribed  by 
law  and  fixed  by  schedule."*  The  purpose  to  be 
secured  by  demurrage  charges  is  twofold :  First,  as 
compensation  to  the  carrier  for  an  additional  serv- 
ice;" and  second,  to  obtain  a  prompt  release  of  ears 
and  thus  prevent  interference  with  the  general 
traflSc  of  the  carrier.*  It  is  not  intended  that  they 
shall  be  ao  liberal  as  to  defeat  the  end  sought  to  be 
attained,  but  to  stimulate  the  shipper  to  release 
cars,  and  thus  enable  the  carrier  to  serve  all  ship- 
pers.* 

Sedprocal  demurrage.  Chaiges  for  delay  in  fur- 
nishing cars  have  been  termed  reciprocal  demurrage." 

734]  B.  Bight  to  Demtirrage  Charges* — 1. 
In  Ctraenil.  In  some  of  the  earlier  decisions  it  is 
either  held  or  said  that  the  right  to  demurrage,  if 
it  exists  as  a  legal  right,  is  confined  to  the  mari- 
time law  and  exists  only  as  to  carriers  by  seaeoingr 
vessels  in  the  absence  of  express  contract  providinf; 
for  such  chaiges  by  some  special  statutoiy  provi- 
sion authorizing  them;'  but  the  great  weight  of 
■  authority  is  to  the  effect  that  independent  of  stat- 
ute or  express  contract  a  reasonable  ohai^  may  bo 
imposed  by  carriers  by  rail  on  consignees  for  deten- 


88.  St.  Louis,  etc.,  R.  Co.  v.  Flan- 
nasan.  23  III.  A.  489  (where  the  car- 
rier was  held  liable  for  an  Injury 
to  bees  held  by  it  for  freight 
oharares,  the  Injury  belns  caused  by 
a  failure  to  unload  the  bees  from 
the  car  within  a  reasonable  time); 
Dunlap  v.  Great  Northern  R.  Co.,  34 
S.  n.  320,  148  NW  529  (holding  that 
Civ.  Code  I  1557,  authorixlne  a  car- 
rier to  retain  property  until  the  sur- 
render of  tbe  bill  of  lading  or  the 
furnishing  of  Indemnity,  docs  not  re- 
lieve the  carrier  from  the  duty  to 

frotect  the  property  In  the  mean- 
lme>. 

89.  OeorKla  R.,  etc..  Co.  T.  Mur- 
rah.  86  Oa.  S43.  11  SE  779. 

80.  Oeorgia  R.,  etc.,  Co.  v.  Mur- 
rah,  86  Qa.  843,  11  SB  779. 

91.  See  also  Shipping  [86  Cyc  347 
et  seq]. 

88.  Black  L.  D.  See  also  Ship- 
ping [3«  Cyc  347], 

93.  Klllott  Railroads  [quot  OauU 
Lumber  Co.  v.  Atchison,  etc.,  R.  Co., 
37  Okl.  24,  31,  130  P  291.  where  It  is 
said:  "It  has  been  said  that  the 
right  to  demurrage  exists  only  in 
maritime  law.  and  is  confined  to  car- 
riers by  water.  But,  while  It  la 
probably  true  that  this  right  Is  de- 
rived by  analopty  from  the  maritime 
law  as  administered  In  America,  the 
more  recent  authorities  have  almost 
unanimously  upheld  the  right  of 
railroad  companies  to  make  demur- 
rage charges  in  proper  cases"]. 

94.  See  cases  supra  note  93;  Infra 
notes  S5-2. 

95.  [a]  "Xtatentlon  and  demur- 
rage means  the  same  tUng." — Benson 
V.  Hippius.  4  Blng.  455.  4  59.  13  ECL 
686.  130  Reprint  843,  3  C.  &  P.  186. 
14  ECL  518. 

[b]  D*laT  analogovs  to  detention 
of  sUpe.—  'Demurrage  was  origi- 
nally a  maritime  term,  and  signified 
the  amount  to  be  paid  by  the  char- 
terer to  the  owner  of  a  ship  for  de- 
taining her  In  port  longer  than  the 
time  specified.  .  .  .  By  analogy 
the  word  has  been  applied  In  rail- 
road transportation  to  signify  a 
somewhat  similar  delay  of  cars  by 


a  shipper  and  an  allowance  there- 
for." Southern  R.  Co.  v.  Melton, 
133  Ga.  277.  293,  «S  SE  6G5. 

9e.  Chicago,  etc..  R.  Co.  v.  Ber- 
wlnd-Whlte  Coal  MIn.  Co..  171  111. 
A.  302  [aff  235  U.  S.  371,  35  SCt  131, 
69  L.  ed.  275]:  Norfolk,  etc..  R.  Co. 
V.  Adams.  90  Va.  393.  18  SE  673,  44 
AmSR  916.  82  LRA  630. 

[a]  When,  dsMlnatloiL  mMImO^ 
Cars  billed  to  Chicago  for  recon- 
slgnment  have  reached  their  desti- 
nation for  purposes  of  demurrage 
charge,  where  they  are  held  on  stor- 
age trachn  In  Indiana  convenient  to 
the  belt  line  by  which  they  could  be 
transferred  to  any  new  destination. 
Berwlnd-Whlte  Coal  MIn.  Co.  v.  Chi- 
cago, etc..  R.  Co.,  235  U.  S.  871,  8S 
set  131,  59  L.  ed.  275  [afl  171  111.  A. 
302], 

97.  See  supra  SI  346-848. 

98.  Norfolk,  etc..  R.  Co.  v.  Ad- 
ams. 90  Va.  393,  18  SB  673,  44  Am 
SR  916.  22  LItA  530. 

99.  Horton  v.  Tonopah,  etc.  R. 
Co..  225  Fed.  406;  Miller  v.  Georgia 
R-  etc..  Co..  88  Oa.  563.  15  SE  316. 
30  AmSR  170.  18  LRA  323:  Yazoo, 
etc..  R.  Co.  V.  Rearles.  85  Miss.  620, 
37  S  939,  6fi  LRA  715  (use  of  track 
and  metal  for  the  cars  after  arrival 
at  destination) ;  Carrfzzo  v.  New 
York.  etc..  R.  Co.,  66  Misc.  243  [rev 
on  othpr  grounds  145  Ann.  TJIv.  568, 
129  NYS  9141  123  NTS  173  [quot  New 
York  Hay  Kxch.  Assoc.  v.  Pennsyl- 
v.^nla  R.  Co.,  14  Int.  Com.  Commn. 
178]. 

1.  U.  S. — Horton  v.  Tonopah. 
etc..  R.  Co..  225  Fed.  406. 

Ga. — Miller  v.  Georgia  R,.  etc.. 
Co.,  R8  Ga.  6G3.  15  SE  316.  30  Am 
SR  170.  18  LRA  323. 

111. — Schumacher  v.  Chicago,  etc.. 
R.  Co..  207  111.  199.  G9  NE  825:  Penn- 
sylvania, etc..  R.  Co.  V.  Fraser  Co., 
176  111.  A.  645;  Cleveland,  etc.,  R.  Co. 
V.  Prop.it  Lumber  Co.,  114  111.  A.  659. 

Ky. — Kentucky  "Vagon  Mfg.  Co.  v. 
Ohio.  etc..  R.  Co..  9S  Ky.  152,  32  SW 
595.  17  KyL  726,  66  AmSR  326,  36 
LRA  850. 

Pa. — Pennsylvania  R.  Co.  v.  Wa- 
verly  Oil  Works,  58  Pa.  Super.  154. 


Va. — Norfolk,  *tc.,  R.  Co.  v.  Ad- 
ams. 90  Va.  393.  18  SE  673,  44  AmSR 
916,  22  LRA  630. 

[a]  ITot  a  rvvMim*  m«Mnm. — "The 

object  of  the  rule  of  fixing  a  uni- 
form charge  for  the  detention  of  the 
cars  la  not  for  the  purpose  of  rais- 
ing revenue  at  all.  That  feature  la 
Insignificant,  the  purpose  being  to 
faollltate  the  transportation;  and  the 
less  revenue  there  Is  derived  from 
the  enforcement  of  the  charge,  the 
greaiter  the  carriers  are  benefited  and, 
their  facilities  Increased  for  serving 
the  public."  Kentucky  Wagon  Mfg. 
Co.  V.  Ohio,  etc.,  R.  Co.,  98  Ky.  152, 
161,  82  SW  695.  17  KyL  726.  66  Am 
SR  326,  36  LRA  850. 

fb]  "The  Imposition  of  demnrrsg* 
tmplies  delay  through  negU^noe  or 
Inattention,  or  a  retention  for  per- 
(»onal  uses,  whereby  the  proper  of- 
fice of  the  cars  In  transportation  is 
impaired."  Missouri  Pac.  R.  Co.  v. 
Union  Stockyards  Co.,  204  Fed.  767, 
759,  123  CCA  181. 

3.  Pennsylvania,  etc.,  R.  Co.  v. 
Fraser  Co.,  176  111.  A.  646. 

8.  Southern  R.  Co.  v.  Helton,  ISS 
Oa.  277.  65  SE  665. 

4.  Semnmg*  rsoorsnAls  toaavw 
rler  by  water  see  Shipping  [8s  Cyo 
347]. 

5.  Chicago,  etc.,  R.  Co.  v.  Jen- 
kins, 103  III.  6S8,  600:  Cleveland,  etc.. 
R.  Co.  V.  Lamm.  78  III.  A.  692:  Cleve- 
land, etc..  R.  Co.  V.  Holden,  73  III.  A. 
682;  Burlington,  etc..  R.  Co.  v.  Chi- 
cago Lumber  Co..  16  Nebr.  390.  19 
NW  451.  But  see  Infra  text  and 
note  6. 

"Railroad  companies  have  ware- 
houses In  which  to  store  freights. 
Owners  of  vessels  have  none.  Rail- 
roads discharge  cargoes  carried  by 
them.  Carriers  by  ship  do  not,  but 
it  is  done  by  the  consignee.  The 
masters  of  vessels  provide  In  the 
contract  for  demurrage,  while  rail- 
roads do  not.  and  it  la  seen  these 
essential  differences  are.  under  the 
rules  of  the  maritime  law,  wholly  In- 
applicable to  railroad  carriers."  Chi- 
cago, etc.,  R.  Co.  V.  Jenkins,  supra. 


For  lator  oanSt  4«TalorBMBta  and  tihaBffea  In  the  law  see  cumulative  Annotatloni^  same  title,  page  aatf  note  number. 
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tion  of  care  beyond  a  reasonable  time*  A  fortiori 
is  such  charge  permissible  where  the  contract  ex- 
pressly provides  therefor/  or  where  it  is  authorized 
by  statute."  The  right  to  demurrage  applies  equally 
to  ears  in  intra-state  and  interstate  commerce. 
Under  a  contract  between  defendant  and  plaintifE 
railroad,  making  a  switch  track  plaintiff's  property, 
and  limiting  defendant's  use  thereof  to  shipment 
purposes,  defendant  could  not  use  it  for  storii^ 


its  own  carSf  without  l>eing  subject  to  demurrage 

charges." 

Oars  of  another  carrier.  One  carrier  may  collect 
a  charge  for  detention  of  a  car  belonging  to  another 
carrier  where  the  universal  practice  has  been  that 
the  road  into  whose  custody  the  ear  had  been  deliv- 
ered was  entitled  to  the  earnings  of  the  car  as  long 
as  it  had  been  in  its  possession.^^ 

Privately  owned  cats  as  well  as  those  belonging 


e.  Ala. — Southern  R.  Co.  v.  Lewis, 
165  Ala.  451.  51  S  863;  Gulf  City 
Constr.  Co.  v.  LouisvlU«,  etc.,  R.  Co., 
121  Ala.  621.  25  S  679. 

Colo. — Union  Pacific  R.  Co.  v.  Cook, 
(u-nreported)  BO  Am&ERCas  89  note. 

Ga. — Southern   R,    Co.    v.  Melton, 

133  Ga.  277,  65  SE  665;  Miller  v. 
Georgria  R.,  etc.,  Co..  88  Ga.  GG3,  15 
SE  Sl«.  30  AmSk  l^TO,  18  LRA  323, 

111. — ChlcaKo,  etc.,  R.  Co.  v.  Ber- 
wind-Whlte  Coal  Min.  Co.,  171  HI.  A. 
302;  Cteveland,  etc.,  R.  Co.  v.  Propst 
Lumber  Co.,  114  111.  A.  65»:  Chicago, 
etc..  R.  Co.  V.  Dorsey  Fuel  Co.,  112 
III.  A.  S82. 

Ky. — Kentucky  "Wajfon  Mf^.  Co.  v. 
Ohio,  etc..  R.  Co.,  98  Ky.  152,  32  SW 
595,  17  KyL  728,  56  AmSR  326,  36 
L.RA  860. 

Mass. — Miller  v.  Mansfield,  112 
Mans.  260. 

Misa. — Taaoo,  etc.,  R.  Co.  v. 
Searles,  85  Miss.  520,  37  S  939.  68 
I>RA  715;  New  Orleans,  etc..  R.  Co. 
V.  Georse,  82  Miss.  710,  36  S  193. 

Mo, — -DarJington  v.  Missouri  Pac. 
K.  Co..  99  Mo.  A.  1,  72  BW  122 
(dictum). 

Nebr. — Nebraska  Transfer  Co.  v. 
Chicago,  etc.,  R.  Co..  90  Nebr.  488, 

134  Nw  163  [overr  without  mention 
Burlington,  etc.  R.  Co.  v.  Chicago 
Lumber  Co.,  15  Nebr.  390,  19  NW 
461]. 

N.  Y. — Crommelin  v.  New  York, 
etc..  R.  Co.,  1  Abb.  Dec.  472,  4  Keyes 
SO;  Carrizzo  v.  New  York,  etc.,  R. 
Co..  66  Mtsc.  243,  123  NYS  173  [rev 
on  other  grounds  145  App.  Div.  566, 
129  NYS  914];  Erie  R.  Co.  v.  Walte, 
62  Misc.  872,  114  NYS  1115. 

Oh. — Thomas  Phillips  Co.  v.  Krie 
R:  Co.,  27  Oh.  Cir.  Ct.  486;  Balti- 
more, etc..  R.  Co.  V.  Fisher,  6  OhS& 
CP  659.  3  OhNP  122. 

Pa. — Penn.sylvania  R.  Co.  v.  Mid- 
vale  Steel  Co.,  201  Pa.  624.  51  A  313, 
88  AmSR  836. 

Tenn. — East  Tennessee,  etc.,  R. 
Co.  V.  Hunt,  15  Lea  261. 

Tex. — Spurlock  v.  Missouri,  etc., 
R.  Co..  (Civ.  A.)  90  SW  1124. 

Va. — Norfolk,  etc,  R,  Co.  v. 
Adams.  90  Va.  393,  18  SE  673,  44 
AmSH  916  and  note,  22  LRA  E30  and 
note. 

W.  Va. — Balblmore,  etc.,  R.  Co.  v, 
Luella  Coal  Co..  74  W.  Va.  289.  81  SE 
1044. 

Wyo. — Kansas  Pac.  R.  Co.  v.  Mc- 
Cann.  2  Wyo.  3. 

Eng. — Rex  v.  Marylebone  County 
Ct.  Judge,  [1907]  2  K.  B.  664  (where 
ft  was  said  that,  while  the  word 
"demurrage"  Is  moat  familiarly  used 
in  respect  of  ships,  It  Is  also  very 
frequently  used  In  respect  of 
wagons). 

''we  see  no  aatlsfactorv  reason 
why  carriers  by  railroads  should  not 
be  entitled  to  compensation  for  the 
unresisonable  delay  or  detention  of 
their  vehicles,  as  well  as  carriers  by 
sea."  Miller  v.  Georgia  R.,  etc.,  Co., 
88  Ga.  563,  S73,  16  SE  816,  80  AmSR 
170.  18  LRA  328. 

[a]  SMBoa  for  mle^d)  "That 
case  aeems  to  have  related  to  or 
grown  out  of  the  shipment  of  goods 
in  less  quantity  than  a  car-load  lot. 
The  character  of  the  goods  was  of  a 
perishable  nature,  and  such,  if  re- 
moved from  the  cars,  must  be  stored, 
and  In  distinguishing  that  case  from 
cases  under  the  maritime  law,  and 
denying  that  the  rule  applicable  in 
contracts  of  shipment  under  the  lat- 
ter law  applied  to  railroad  com- 
panies, it  was  said  (page  600):  'But 
the  mode  of  doing  Duslness  by  the 
two   Iclnd  of  carriers  Is  essentially 

[10  C  J.-30I 


different.  Railroad  companies  have 
warehouses  in  which  to  store 
freights;  owners  of  vessels  have 
none.  Railroads  discharge  cargoes 
carried  by  them;  carriers  by  ship  do 
not,  but  it  Is  done  by  the  consignee.' 
Thus,  it  will  be  seen  that  the  court 
could  not  have  had  in  mind  the  case 
of  the  shipment  of  goods  of  the  char- 
acter here  involved  by  car-load  lots, 
and  where  the  undisputed  evidence 
shows  that  the  rule  Is  that  such 
freight  shall  be  loaded  by  the  ship- 
per and  unloaded  by  the  consignee, 
and  that  railroads  do  not  have  ware- 
houses in  which  to  store  that  class 
of  goods."  Schumacher  v,  Chicago, 
etc..  R  Co..  207  111.  199.  212.  69  NB 
825  [expl  Chicago,  etc,  R.  Co.  v. 
Jenkins,  103  111.  588].  (2)  "'Demur- 
rage' is  a  term  derived  from  the 
maritime  law,  and  the  reason  gen- 
erally assigned  for  allowing  it  to 
carriers  by  water  is,  that  they  have 
no  warehouses  and  generally  have  to 
hold  the  goods  In  their  vessels  until 
the  consignee  receives  them,  and  are 
thereby  deprived  of  the  use  of  their 
vessels.  But  is  not  a  railroad  com- 
pany, carrying  In  iiarload  lots  goods 
to  be  unloaded  by  the  consignee  or 
shipper,  in  the  same  situation?  It 
is  thereby  deprived  of  the  use  of  its 
cars,  and,  in  Justice,  Is  certainly  as 
much  entitled  to  demurrage  for  their 
detention  as  the  shipper  By  water  Is 
entitled  to  exact  it  on  account  of  the 
detention  of  his  vessel.  The  law 
imposes  on  railroad  companies  the 
duty  of  supplying  the  shipping  pub- 
lic with  prompt  and  proper  service. 
They  are  bound  to  furnish  cars,  and 
if  the  owner  of  goods  shipped  does 
not  perform  his  duties  in  unloading 
within  a  reasonable  time,  the  public 
as  well  as  the  carrier  may  be  greatly 
Inconvenienced.  Railroads  are  under 
heavy  duties  and  liabilitfes  as  pub- 
lic carriers,  and  it  would  be  mani- 
festly unjust  to  deny  them  the  right 
to  make  reasonable  demurrage 
charges  for  the  unreasonable  deten- 
tion of  their  cars."  Baltimore,  etc, 
R.  Co.  V.  Luella  Coal  Co..  74  W.  Va. 
289.  292.  81  SB  1044.  (3)  For  fur- 
ther discussion  of  reasons  see  Infra 
note  8. 

7.  Miss. — 'Tasoo,  etc..  R.  Co.  v. 
Searles.  85  Miss.  5S0.  37  S  939,  68 
LRA  715. 

Mo. — McGee   v.    Chicago,   etc,  R. 

Co..  71  Mo.  A.  310. 

Pa.— Pennsylvania  R.  Co.  v.  Sam- 
uel. 45  Pa.  Super.  248. 

Tenn. — Swan  v.  Louisville,  etc.,  R. 
Co..  106  Tenn.  229,  61  SW  67. 

Tex. — Galveston,  etc.,  R.  Co.  v. 
Hunt.  (Civ.  A.)  32  SW  649. 

Eng. — Lancashire,  etc.,  R.  Co.  v. 
Swann,  140  L.  T.  Jo.  156. 

8.  Ga. — Miller  v.  Georgia  R..  etc.. 
Co.,  88  Ga.  563,  15  SE  316,  30  AmSR 
170.  18  LRA  323. 

Miss. — New  Orleans,  etc..  R.  Co.  v. 
George,  82  Miss.  710,  35  S  193. 

Mo. — Darlington  v.  Missouri  Pac. 
R.  Co.,  99  Mo.  A,  1,  72  SW  122. 

Tenn.-~Swan  v.  Louisville,  etc,  R. 
Co.,  106  Tenn.  229,  61  SW  67. 

Eng. — Charrington  v.  London,  etc., 
R.  Co..  11905]  2  K.  B.  437. 

"The  law  compels  the  carrier  to 
receive  the  goods  of  the  public  and 
to  transport  and  deliver  them  within 
a  reasonable  time.  Code.  !  2029;  2 
Am.  &  Eng.  Enc.  of  L..  Carriers,  p. 
787.  To  do  this  it  Is  necessary  that 
the  means  of  transportation  shall  he 
under  the  carrier's  control,  and  that 
after  the  duty  of  carriage  has  been 
performed,  Its  vehicles  shall  not.be 


converted  into  storehouses,  at  the 
will  of  consignees,  to  remain  such 
IndeQnitely.  and  without  compensa- 
tion. If  no  check  could  be  placed 
upon  such  detention,  it  Is  plain  that 
the  business  of  transportation  would 
be  at  the  mercy  of  private  Interest 
or  caprice,  and  that  carriers,  thus 
hampered  in  their  faclUtles  and  un- 
able to  foresee  the  time  or  extent  to 
which  their  vehicles  would  be  di- 
verted from  the  work  of  carriage, 
could  not  provide  properly  for  the 
demands  oc  traffic  or  perform  with 
dispatch  their  legitimate  function. 
It  would  place  upon  the  carrier  the 
burden  and  expense  of  supplying 
numerous  vehicles  not  needed  for 
the  hauling  of  freights,  thu.s  requir- 
ing it  to  provide  extra  facilities,  as 
well  aa  to  render  extra  service,  with- 
out compensation  beyond  that  re- 
ceived for  transportation.  It  would 
result  in  the  accumulation  of  cars 
on  the  carrier's  tracks  and  the  ob- 
struction in  a  greater  or  less  degree 
of  the  movement  and  unloading  of 
trains.  Not  only  would  loss  ensue 
to  the  carrier,  out  consignees  and 
shippers  in  general  and  the  people  at 
largo  must  suffer  seriously  from  this 
hindrance  to  the  due  and  regular 
course  of  transportation.  In  this 
matter  the  public  have  rights  para- 
mount to  those  of  any  Individual  or 
class  of  Individuals,  and  the  busi- 
ness of  the  common  carrier  must  be 
so  conducted  as  to  subserve  the  gen- 
eral interest  and  convenience."  Mil- 
ler V.  Georgia  R.  Co.,  88  Ga.  563.  570. 
15  SE  816,  30  AmSR  170,  18  LRA 
323. 

"If  a  road  cannot  make  a  reason- 
able charge  for  detention  of  its  cars 
by  consignees,  It  Is  evident  that 
such  consignees  may  delay  unload- 
ing until  virtually  the  entire  rolling 
stock  of  the  road  may  be  tied  up. 
and  its  tracks  obstructed  by  loaded 
cars,  awaiting  the  pleasure  or  con- 
venience of  consignees."  Swan  v. 
Louisville,  etc..  R.  Co..  106  Tenn.  229. 
234,  61  SW  57. 

[a]  To.  Oeorgla. — The  Reciprocal 
Demurrage  Act  applies  only  where 
the  gist  of  plaintiff's  claim  Is  based 
on  the  carrier's  violation  of  a  public 
duty,  irrespective  of  contract,  Geor- 
gia Northern  R.  Co.  v.  Snellgrove,  16 
Ga.  A.  344.86  SK  790;  Oeorgra  Coast, 
etc.,  R.  Co.  V.  DurrencB,  6  Ga.  A.  616, 
65  SE  583. 

9.  Pennsylvania  R.  Co.  v,  Wa- 
verly  Oil  Works,  5S  Pa.  Super.  154. 

XO.  St.  Louis,  ett.,  R.  Co.  v.  Na- 
tional Refining  Co.,  226  Fed.  357 
(holding  that,  within  a  freight  tariff 
provision  making  subject  to  demur- 
rage charges  private  cars  on  private 
tracks  of  the  owners  of  the  cars, 
even  when  engaged  in  transporta- 
tion of  commodities  produced  l>y 
their  owners.  If  they  are  then  "in 
railroad  service,"  such  cars  of  de- 
fendant on  a  switch  track  which 
under  its  contract  with  plaintiff  rail- 
road la  to  be  considered  as  that  of 
the  railroad  are  "In  railroad  serv- 
ice" and  subject  to  such  charges, 
they  not  only  standing  to  Interfere 
with  the  use  of  the  track  by  the 
railroad  allowed  by  the  contract,  but 
the  railroad's  obligation  with  re- 
spect to  them  not  having  ceased  In 
that  It  was  obliged  to  haul  them  to 
the  InMal  point,  and  pay  wheelage 
thereon  to  defendant). 

11.  Kentucky  Wagon  Mfg.  Co.  v. 
Ohio,  etc.,  R.  Co..  SSlKy.  152,  32  SW 
695.  17  KyL  726,  6S  AmSR  326,  86 
LRA  8S0.  ~ 
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to  the  carrier  are  subject  to  demurrage  rules;"  and 
a  rule  imposing  a  reasonable  demurrage  charge  on 
such  cars  while  standing  on  private  tracks,  and 
while  returned  under  load  until  the  lading  is  re- 
moved and  the  ears  released,  is  reasonable  and  not 
Violative  of  the  owner's  rights." 

Advancing  rat«.  While  changes  in  freight  rates 
will  not  be  given  a  retroactive  effect,  as  to  the  con- 
tract of  shipment,  when  the  shipment  has  reached 
destination,  and  after  the  expiration  of  the  free 
time  allowed  under  the  schedules  filed  with  the  in- 
terstate commerce  commission,  demurrage  rates  may 
be  advanced  and  collected  after  such  time  without 
being  objectionable  as  affecting  preexisting  rights, 
since  the  shipper  has  no  r^ht  under  the  contract 
of  shipment  to  occupy  the  carrier's  premises  for 
storage  purposes.** 

Barge  rates.  Wliere  there  is  no  prohibition  in  the 
shipping  contract  against  using  a  water  route  for 
part  of  the  transportation,  and  it  appears  that  it 
would  have  been  difficult  to  make  delivery  without 
the  use  of  water  transportation,  the  can*ier  is  en- 
titled to  base  its  demurrage  chaises  on  baige  in- 
stead of  car  rates,  although  considerably  higher 
than  car  rates.*^ 

(hx  service  associations.  A  carrier  may  enforce 
such  chaiges  through  a  combination  of  can'iers  com- 
monly known  as  a  car  service  association  organized 
for  that  purpose.**  Such  combination  Is  not  ren- 
dered invalid  by  the  fact  that  all  the  members  agree 


to  make  a  uniform  chaise  for  detention.*'  Wliere 
the  rules  of  a  car  service  association,  regularly 
filed  with  the  interstate  commerce  commission,  pro- 
hibited agents  from  storing  carload  freight  in  ware- 
houses, or  on  ground  belonging  to  the  railroad  com- 
pany, without  adding  car  service  chaises  the  same 
as  if  the'  freight  had  been  left  in  the  car,  the  car- 
rier's right  to  collect  demmrage  does  not  end  when 
the  shipment  is  unloaded,  so  that  the  ear  may  be 
released  for  service,  the  rule  being  obligatory  on  the 
carrier,  and  violations  thereof  constituting  unlawful 
discriminations.** 

735]  2.  Conditions  Precedent  to  Bight  to 
Demurrage — a.  Reasonableness  of  Rules  and  Regu- 
lations. To  justify  a  carrier  in  collecting  demurrage 
charges,  it  is  essential  that  the  rules  and  regula- 
tions providing  for  these  charges  should  be  reason- 
able both  as  to  the  time  allowed  the  consignee  for 
unloading*®  and  as  to  the  amount  charged  for  the 
unreasonable  detention  of  the  cars;"  and  it  is  said 
that  the  rule  to  be  beneficial  to  all  alike  must  be  of 
universal  application,  and  that  a  rare  or  excep- 
tional circumstance  incident  to  a  particular  shipper 
at  some  particular  time  cannot  be  allowed  to  annul 
the  rule;  but  it  has  been  held  that  a  demurrage 
rale  proliibiting  a  discrimination  between  persons 
and  providing  that,  if  car  service  be  collected  from 
one  person,  it  must  be  from  all  who  are  liable,  does 
not  prevent  demurrage  being  collected  because  cars 
are  loaded  with  certain  kinds  of  freight,  althoii^  it 


la.  Interstate  Commerce  Commn, 
v.  Illinola  Cent.  11.  Co..  215  U.  S.  452, 
30  set  155,  54  L.  ed.  280:  Pennsyl- 
vania R.  Co.  V.  Waverly  Oil  Works, 
58  Pa.  Super.  154,  158  (where  the 
court  said:  "The  use  of  a  loaded  pri- 
vate car  and  the  delivery  of  the 
same  to  the  consignee  on  a  private 
track  does  not  put  the  carrier  and 
the  consignee  in  a  diflerent  relation 
to  the  demurrage  rule  than  would 
be  the  ca.se  If  transportation  had 
been  In  the  car  of  a  railroad  com- 
pany. The  private  siding  was  not 
only  a  convenience  to  the  consignee 
but  was  an  Instrumentality  of  trans- 
portation for  the  delivery  of  the 
merchandise.  The  fact  that  the  pri- 
vate siding  was  used  did  not  give 
the  consifsnees  control  over  the  cars 
of  other  corporations  or  persona.  If 
the  result  claimed  by  the  appellant 
were  allowed  the  owners  of  private 
sidings  and  switches  would  nave  a 
great  advantage  over  shippers  who 
were  obliged  to  accept  their  freight 
from  the  tracks  of  the  carrier  and 
one  of  the  discriminations  would  be 
thus  afforded  which  the  law  pro- 
hibits"), 

13.  Proctor,  etc.,  Co.  v.  U.  S.,  188 
Fed.  22]  [rev  on  other  grounds  225 
U.  S.  282,  32  set  761,  56  L.  ed.  1091]. 

[a]  Xeason  for  rnle  Is  that  car- 
riers engaged  in  interstate  commerce 
are  entitled  to  Impose,  as  a  condition 
to  hauling  private  cars,  such  terms 
a.<i  have  a  reasonable  relation  to  the 
transportation  service  In  which  they 
are  employed,  and  may  adopt  such 
rules  as  will  tend  to  provide  a  rea- 
sonably dependable  supply  of  equip- 
ment and  prevent  the  withdrawal  of 
such  cars  at  will  to  servo  the  pri- 
vate purposes  of  the  owners,  and  as 
will  keep  them  In  active  and  steady 
use.  Proctor,  etc..  Co.  v.  U.  S.,  188 
Fed.  221  [rev  on  other  grounds  225 
U.  S.  282,  32  set  761,  56  U  ed.  1091]. 

14.  Horton  v.  Tonopah,  etc.  R. 
Co..  225  Fed.  406. 

15.  Levenson  Wrecklnff  Co.  v. 
New  York  Cent,  etc.,  R.  Co.,  93  MIbc. 
75.  156  NTS  656. 

16.  Kentucky  Wag^n  Mfg.  Co.  v. 
Ohio.  etc..  R.  Co.,  98TCy.  162.  160.  82 
SW  595.  17  KyL.  726,  66  AmSR  326. 
36  L.RA  850  (where  It  was  said:  "If 
the  rules  may  be  enforced  by  the  re- 
spective carriers  In   their  separate 


capacities  they  may  be  enforced  by 
them  jointly.  In  the  executive  com- 
mittee of  this  voluntary  aaaoclatlon 
each  road  has  Its  representative,  and 
the  rules  adopted  by  the  association 
are  accepted  by  the  carriers  and  be- 
come thalr  own  rules.  What  the  car- 
riers may  each  do  for  themselves, 
they  do  by  a  common  agent"), 

17.  Kentucky  Wagon  Mfg.  Co,  v. 
Ohio,  etc..  R.  Co.,  98  Ky.  152.  32  SW 
595.  17  KyL  726,  56  AmSR  326,  36 
LRA  850. 

18.  Horton  v.  Tonopah,  etc,  R. 
Co..  225  Fed.  406. 

19.  Kentucky  Wagon  Mfg.  Co.  v. 
Ohio,  etc.,  R.  Co.,  98  Ky.  152.  32  SW 
595.  17  KyL  726.  56  AmSR  326.  36 
LRA  850;  Baltimore,  etc.,  R,  Co.  v. 
Fisher,  6  OhS&CP  659.  3  OhNP  122; 
Pennsylvania  R.  Co,  v.  Mldvale  Steel 
Co..  201  Pa.  624,  51  A  313.  88  AmSR 
836;  Swan  v.  Louisville,  etc..  R.  Co.. 
106  Tenn.  229.  61  SW  57. 

[a]  ninartratlonfl. — Rules  have  been 
held  reasonable  that  allowed:  (1) 
Four  days"  time.  Baltimore,  etc.,  R. 
Co.  V.  Fisher.  5  OhS&CP  659.  3  OhNP 
122.  (3)  Forty-eight  hours.  Louis- 
ville, etc..  R.  Co.  V.  Waller,  154  Ky. 
811.  159  SW  590  [foil  Kentucky 
Wagon  Mfg.  Co.  v.  Ohio,  etc..  R.  Co., 
98  Ky,  152.  32  SW  595.  17  KyL  726. 
56  AmSR  326.  36  I-RA  S50];  Thomas 
Phillips  Co.  V.  Erie  R.  Co.,  27  Oh. 
Cir.  Ot.  486;  New  York  R.  Co.  v. 
Selberling.  8  Oh.  Cir.  Ct.  693,  4  Oh. 
Cir.  Dec.  210;  Pennsylvania  R.  Co. 
V.  Midvale  Steel  Co.,  201  Pa.  624.  61 
A  313,  88  AmSR  836.  (3)  Twenty- 
four  hours.  Swan  v.  Louisville,  etc., 
R.  Co..  106  Tenn.  229,  61  SW  57. 

ao.  U.  S.— Mlchie  v.  New  York, 
etc..  R.  Co..  151  Fed.  694. 

Ga. — Miller  v.  Georgia  R..  etc.,  Co., 
88  Ga.  563.  15  SE  316,  30  AmSR  170, 
18  LRA  323. 

Ky. — Kentucky  Wagon  Mfg.  Co.  v. 
Ohio,  etc..  R.  Co.,  98  Ky.  152,  82  SW 
595.  17  KyL  726,  66  AmSR  326,  36 
LRA  850. 

N.  Y, — Erie  R.  Co.  v.  Walte,  62 
Misc.  372,  114  NYS  1115. 

Oh. — Baltimore,  etc.,  R.  Co.  v. 
Fisher,  5  OhS&CP  659,  3  OhNP  123. 

Pa. — Pennsylvania  R.  Co.  v.  Mid- 
vale  Steel  Co..  201  Pa.  624,  51  A  313, 
88  AmSR  B36. 

Va. — Norfolk,  etc.,  R.  Co.  v. 
Adams.  90  Va.  398.  18  SE  673,  44  Am 


SR  '916  and  note.  22  LRA  530  and 
note. 

[a]  ninstnitlotLS. — (1)  A  charge 
of  one  dollar  per  day  for  the  deten- 
tion of  cars  over  forty-eight  hours, 
not  Including  Sundays  and  holidaya. 
was  held  not  unreasonable.  Michte 
V.  New  York,  etc.,  R.  Co.,  151  Fed. 
694;  Miller  v.  Georgia  R.,  etc..  Co.. 
88  Qa.  563.  16  SE  316.  30  AmSR  170. 
18  LRA  323;  Kentucky  Wagon  Mfg. 
Co.  V.  Ohio,  etc.,  R.  Co,,  98  Ky.  162, 
32  SW  595,  17  KyL  726,  66  AmSR 
326.  36  LRA  860  [foil  Louisville,  etc.. 
R.  Co.  V,  Waller,  164  Ky.  811,  159 
SW  590];  Baltimore,  etc.,  R,  Co,  v. 
Fisher.  5  OhS&CP  659,  3  OhNP  122; 
Pennsylvania  R.  Co.  v.  Midvale  Steel 
Co.,  201  Pa.  624.  61  A  313.  68  AmSR 
836;  Norfolk,  etc..  R.  Co.  v.  Adams, 
90  Va.  393.  18  SE  673,  44  AmSR  916. 
22  LRA  530.  (2)  A  rate  of  one  dol- 
lar per  day  for  each  railroad  car 
thus  devoted  to  the  use  of  storing 
freight  Is  not  necessarily  unreason- 
able because  cars  are  of  different 
sizes  and  vary  In  capacity,  nor  l)e- 
cause  a  fraction  of  a  day  Is  charged 
for  as  a  whole  day,  nor  because  the 
customary  rate  of  storage  In  ware- 
houses or  elevators  Is  much  lower; 
nor  is  It.  as  matter  of  law,  unrea- 
sonable for  any  cause.  Miller  v. 
Georgia  R,,  etc.  Co.,  supra,  (3)  The 
fact  that  a  dollar  a  day  may  be  more 
than  the  usual  per  cent  on  the  fixed 
Interest  thereof  Is  not  the  proper 
criterion.  A  railroad  company.  It 
was  sa^d,  does  not  construct  cars  for 
the  purpose  of  storing  property  In 
them,  and  their  use  for  transporta- 
tion Involves  the  use  of  costly  rail- 
way tracks  and  other  expenditures. 
Kentucky  Wagon  Mfg.  Co.  v.  Ohio, 
etc.,  R.  Co.,  supra. 

[b]  Bvldsnoe  of  reasooalilenesa.. — 
A  general  custom  followed  by  all 
carrders,  expressed  in  rules  which 
are,  or  ought  to  be,  known  to  their 
customers,  Is  competent  evidence  as 
to  the  reasonableness  of  a  charge 
against  a  consignee  for  the  deten- 
tion of  cars  beyond  a  reasonable 
lime.  Erie  R.  Co.  v.  Walte,  62  Misc. 
372,  114  NYS  1115. 

81.  Kentucky  Wagon  Mfg.  Co.  v. 
Ohio,  etc.,  R.  Co.,  9iKy.  162,  SS  SW 
695.  17  KyL  726,  66  AmSR  326,  SB 
LRA  850. 


For  latar  oana,  darelopmurta  and  obaafw  in  the  law  see  cumulative  Annotations,  aame  title,  page^nd  note  niunber. 
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is  not  charged  where  they  are  loaded  with  other 
kinds."*  Where  tlie  chaises  for  demurrage  or  car 
service  are  based  on  tariffs  filed  with  the  state  com- 
mission as  provided  by  the  Interstate  Commerce  Act, 
the  charges  as  to  cars  engaged  in  interstate  com- 
merce arc  conclusively  presumed  reasonable  in  the 
absence  of  any  action  of  the  commission  thereon.^ 

[$  736]  b.  Notice  of  Demurrage  Boles  or  of 
Contract  Provisions.  According  to  some  decisions, 
before  a  demurrage  rule  or  regulation  can  be  en- 
forced against  a  particular  consignee,  it  must  be 
clear  that  he  had  knowledge  of  it."  In  other  deci- 
sions it  is  said  that,  if  the  demurrage  rules  pro- 
mulgated by  a  railroad  company  are  reasonable,  it 
is  or  no  importance  that  in  framing  them  the  ship- 
per was  not  consulted;"  and  it  has  been  held  that 
such  rules  arc  binding  on  the  consignee,  although 
he  had  no  actual  notice  of  them.^  In  any  event, 
a  shipper  is  sufBciently  chained  with  knowledge  of 
a  demurrage  rule  of  a  carrier  by  the  regular  render- 
ing to  it  of  bills  for  violation  thereof."  "Rules 
contained  in  bill  of  lading,  imposing  demurrage  for 
the  dilatory  unloading  of  cars,  arc  binding  upon 
consignees,"  although  they  are  in  fact  ignorant  of 
the  existence  of  such  rules,^  since,  having  been  em- 
bodied in  the  contract,  the  law  will  impute  knowl- 
edge of  their  terms.^ 

[$  737]  c.  Filing  Tariff  Schedules  and  Posting 
Demurrage  Rules.  It  has  been  held  that,  while  a 
failure  to  file  tariff  schedules  in  aecordanoe  with  the 
Hepburn  Act  renders  the  carrier  liable  to  a  penalty, 


such  failure  does  not  in  any  way  affect  the  right  of 
the  carrier  to  collecrt  demurrage.^  So  the  right  to 
demurrage  is  not  lost  by  failure  to  post  the  rules 
regarding  demurrage  in  the  company's  depot,  as 
required  by  the  rules  of  the  interstate  commerce 
commission.** 

[5  738]  d.  Delivery.  In  as  much  as  the  primary 
duty  of  a  carrier  in  carrying  goods  includes  delivery 
of  the  goods  to  the  consignee  at  destination,  it  is 
in  no  event  entitled  to  charge  demurrage  until  such 
duty  is  performed."*  And  this  duty  is  not  per- 
formed so  as  to  authorize  it  to  charge  demurrage 
unless  it  delivers  the  goods  at  such  a  point  and  in 
such  a  manner  as  to  enable  the  consignee  to  re- 
ceive them  without  inconvenience,  delay,  or  inter- 
ruptionbut  if  a  car  is  placed  and  kept  in  a  suit- 
able place  for  unloading  for  the  free  time  prescribed 
by  the  rule,  and  the  consignee  fails  to  unload  it, 
he  will  be  liable  for  car  service  thereafter,  although 
the  car  may  not  at  all  times  be  in  a  convenient 
place  for  unloading,  provided  he  is  not  thereafter 
unreasonably  hindered  and  delayed  in  unloading." 
Where  consignees  refuse  to  accept  delivery,  except 
on  a  designated  track  where  delivery  could  not  be 
made,  the  carrier  is  not  bound  to  make  delivery 
elsewhere  before  the  commencement  of  the  running 
of  full  time.'* 

739]  e.  Notice  of  Readiness  to  Deliver.  To 
entitle  a  carrier  to  charge  demurrage  for  delay  in 
unloading  ears,  notice  should  be  given  to  the  con- 
signee of  the  arrival  of  the  cars  and  of  the  readi- 


52.  New  Orleans,  etc.,  R.  Co.  v. 
Oeor^e,  82  Ml83.  710,  35  S  193. 

53.  Erfe  R.  Co.  v.  Wanaque  Lum- 
ber Co.,  75  N.  J.  L.  878,  G9  A  168. 

84.  Missouri  Pac.  R.  Co.  v.  Union 
Stockyards  Co..  204  Fed.  7B7.  758.  123 
CCA  131;  Baltimore,  etc..  R.  Co.  v. 
Fisher.  S  OhSACP  669.  3  OhNP  122. 
See  also  Baumbach  v.  Gulf,  etc.,  R. 
Co.,  4  Tex.  Civ.  A.  660,  23  SW  693 
(holdlnK  that,  where  a  consignee  re- 
fuses to  receive  goods  because  of 
unreasonable  delay,  he  cannot  be 
charged  demurrage  fixed  by  a  rule 
of  wnlch  he  had  no  notice). 

"If  a  railroad  company  desires  to 
Impose  upon  the  owner  of  an  Instru- 
mentality which  it  employs  for  the 
delivery  of  trafllc  to  its  consignees 
a  .schedule  of  fixed  charges  or  pen- 
alties for  delay,  it  should  express 
Itself  definitely  and  clearly  before- 
hand, BO  that  the  person  to  be  af- 
fected may  shape  his  course  accord- 
Inerly."  Missouri  Pac.  R.  Co.  v.  Union 
Stockyards  Co.,  supra. 

3S>  Kentucky  Wagon  Mfg.  Co.  v, 
Ohio,  etc..  R.  Co..  98  Ky.  152,  32  SW 
59&,  17  KyL  726.  56  AmSR  32G.  36 
LRA  850;  Pennsylvania  R.  Co.  v. 
Mld^-ale  Steel  Co..  201  Pa.  624.  681. 
51  A  313.  88  AmSR  836  (where  the 
court  said:  "There  is  no  duty  on  a 
common  carrier  to  consult,  either  its 
shippers  or  consignees,  as  to  the 
wisdom  of  its  rateii  of  freiftht  for 
carrying,  or  rules  for  demurrage;  as 
to  the  one,  it  cannot  exceed  a  lawful 
rate,  as  to  the  other.  It  cannot  ex- 
ceed a  reasonable  charge.  Within 
these  bounds.  It  is  presumed,  In  the 
Interests  of  its  stockholders  and  the 

Eublic  to  properly  conduct  its  own 
usiness" ) . 
88.  Pennsylvania  R.  Co.  v.  Bulah 
Shaft  Coal  Co.,  42  Pa.  Super.  1ST; 
Bialtimore,  etc.,  R.  Co.  v.  Gray's 
Ferry  Abattoir  Co.,  27  Pa.  Super. 
511.  See  also  Yazoo,  etc,  R.  Co.  v. 
Searles,  S5  Mfse.  620,  37  S  939,  68 
L,RA  716  (dictum). 

set.  Pennsylvania  B.  Co.  V.  Mid- 
vale  Steel  Co.,  201  Pa.  634,  61  A  313, 
88  AmSR  83S. 

98.  Tasoo,  etc.,  R.  Co.  v.  Searles. 
86  Miss.  B20,  523,  87  8  98«,  88  LRA 
716. 

S>.   Taioo,  etc..  R.  Co.  v.  Searles. 
86  Hlsa.  620,  37  S  989.  68  liRA  716. 
ao.   Chicago,  etc.,  R.  Co.  v.  Ber- 


wlnd-Whlte  Coal  Min.  Co.,  171  111. 
A.  302  (where  it  was  said  that,  if 
the  carrier  has  failed  to  file  tariffs, 
it  will  be  dealt  irlth,  on  proper  ap- 
plication, by  the  Interstate  commerce 
commission), 

31.  ChlcaKO,  etc  R.  Co.  v.  Ber- 
wlnd-Whlte  Coal  Uln.  Co.,  171  lU. 
A.  302. 

311.  Ind. — Grand  Rapids,  etc.,  R. 
Co.  v.  Dlether.  10  Ind,  A.  206,  87  NE 
39,  1069.  53  AmSR  385. 

Mass. — New  York,  etc.,  R.  Co.  v. 
Porter,  220  Mass.  547,  108  NE  499. 

N.  Y. — Carrizzo  v.  New  York,  etc., 
R.  Co..  66  Misc.  243,  128  NY8  173 
[rev  on  other  grounds  146  App.  Div. 
666.  129  NYS  914], 

Oh. — Baltimore,  etc.,  R.  Co.  v. 
Fisher,  6  OhS&CP  659.  3  OhNP  122. 

Tenn, — East  Tennessee,  etc.  R.  Co. 
v.  Hunt.  15  I/ea.  261. 

Wis. — Wooley  V.  Chicago,  etc.,  R. 
Co.,  160  Wis.  183,  136  NW  616. 

[a]  Snl*  applied, — (1)  Where 
goods  were  given  to  a  railroad  com- 
pany for  delivery  to  a  consignee  at 
a  place  Tv-here  the  company  had  no 
facilities  for  unloading  cars  or  stor- 
ing goods,  and  the  company  provided 
no  facilities  to  the  consignee  for  un- 
loading cars  except  the  consignee's 
own  siding,  the  detaching  of  cars 
from  trains  and  placing  them  on  a 
side  storage  track  between  stations, 
where  the  consignee  could  not  ob- 
tain access  to  them  for  purposes  of 
unloading,  followed  by  notice  to  the 
consignee  of  their  arrival,  was  not 
"constructive  delivery,"  so  as  to  put 
the  consignee  in  default  and  entitle 
the  carrier  to  demurrage.  Carrizzo 
V.  New  York,  etCy  R.  Co.,  66  Misc. 
243,  123  NYS  173  [rev  on  Other 
grounds  145  App.  DlV.  566.  129  NTS 
914].  (2)  A  railroad  company  which 
receives  freight  for  transmission  be- 
yond its  line  without  demanding  pre- 
payment of  charges  cannot  claim 
such  charges  until  It  has  carried 
such  freight  to  the  end  of  Its  line 
and  is  ready  to  deliver  it  to  the  con- 
necting carrier;  and  the  refusal  of 
the  consignee  to  receive  the  goods 
or  to  pay  the  charges  at  any  other 
point  does  not  entitle  the  company 
to  charge  demurrage.  Grand  Rapids, 
etc..  R.  Co.  V.  DFether.  10  Inil  A. 
206.  37  NB  39,  1069.  63  AmSR  386. 

[b]  Outom    u    mSmeOag  ratt* 


olanoy  of  delivery. — ^A  railroad  com- 
pany may  make  car  service  charges 
on  cars  consigned  Hat  to  Chicago, 
which  are  never  delivered  In  Chicago 
but  are  held  at  yards  In  Hammond, 
Indiana,  for  reconslgnment  orders, 
where  such  yards  are  the  regular 
holding  yards  in  such  cases  and 
have  been  for  about  twenty  years, 
and  where  the  company  has  no  yards 
or  tracks  in  Chicago.  Chicago,  etc, 
R.  Co.  V.  Berwind- White,  etc.,  Co., 
171  111.  A.  302. 

33.  New  York,  etc.,  R.  Co.  v.  Por- 
ter, 220  Mass.  647,  108  NE  499:  Balti- 
more, etc..  R.  Co.  V.  Pisher,  5  OhS& 
CP  659.  3  OhNP  122;  Dunlap  Lumber 
Co.  V.  Nashville,  etc,  R.  Co.,  129 
Tenn.  163.  166  SW  224;  East  Ten- 
nessee, etc.,  R.  Co.  V.  Hunt.  16  Lea 
(Tenn.)  261. 

[a]  Thus,  (1)  a  carrier  la  not  en- 
titled to  demurrage  for  a  shipment 
consigned  to  a  private  track  until  It 
is  delivered  on  that  track.  New 
York.  etc.  R.  Co.  V.  Porter,  220  Mass. 
547,  108  NE  499.  (2)  If  a  car  is 
shifted  from  day  to  day  and  from 
place  to  place,  and  Is  not  at  any 
time,  for  the  full  period  of  free  time. 
In  a  suitable  place  for  unloading,  the 
company  cannot  recover  car  service 
therefor.  Baltimore,  etc.,  R.  Co.  v. 
Fisher.  5  OhS&CP  659.  3  OhNP  122. 
(3)  If  a  railroad  company  knew  that 
a  shipper  would  not  accept  logs  in 
cars  placed  on  a  certain  track  before 
the  cars  were  delivered  there,  the 
shipper  could  not  be  charged  with 
demurrage  for  not  receiving  the  cars 
at  that  point.  Dunlap  Lumber  Co.  v. 
Nashville,  etc..  R.  Co..  129  Tenn.  163, 
165  SW  224. 

34.  Baltimore,  etc.,  R.  Co.  v. 
Fisher.  5  OhS&CP  659.  3  OhNP  122, 

36.  Wooley  v.  Chicago,  etc,  R. 
Co..  160  Wis.  183.  136  NW  616. 

[a]  Vliat  Is  not  refasal  to  sooept 
dsUvexT* — On  the  arrival  of  certain 
cars,  tne  carrier  offered  to  deliver 
by  spotting  them  on  any  available 
track  for  unloading.  The  consignees 
replied  that  they  wanted  the  cars  as 
soon  as  possible  to  work  so  that  tbey 
could  unload  and  avoid  teaming  ex- 
penses. It  was  held  not  to  be  a  re- 
fusal by  the  consignees  to  accept 
delivery  except  on  a  particular  track. 
Wooley  v.  Chicago,  etc.,  R.  Coi,  160 
Wis.  ISr  13«  ' 
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ness  of  the  carrier  to  deliver  them  for  unloading." 
However,  no  formal  notice  is  necessary."'  It  is 
sufScient  that  the  consignee  is  advised  of  the  arrival 
of  the  cars  and  of  the  readiness  of  the  company 
to  deliver  them  for  unloading.'* 

Notice  of  consignee's  refusal  to  accept.  A  carrier 
must  notify  the  consignor  of  the  consignee  'a  refusal 
to  aeeept  coal  in  carload  lots,  where  the  carrier  is 
not  under  the  duty  to  unload,  and  until  notice  the 
consignor  is  not  liable  for  demurr^e/^ 

[$  740]  f.  Failure  of  Consignee  to  Unload  in 
Beviired  Time.  The  fact  that  plaintiffs  so  ordered 
their  material  that  it  came  in  a  rush,  and  that  they 
were  unable  to  care  for  it  at  once,  did  not  of  itself 
establish  the  carrier's  right  to  collect  demurrage,^ 
unless  it  was  also  shown  that  plaintiffs  failed  to  un- 
load the  cars  consigned  to  them  within  the  required 
time.^  Where  the  rules  of  a  carrier  provided  that 
forty-e^ht  hours'  free  time  would  be  allowed  on 
all  commodities  for  loading  and  unloading,  and  £he 
carrier  had  led  a  consignee  to  believe  that  freight 
would  not  be  due  until  a  ear  was  delivered  on  a 
sidings  the  consignee  had  forty-eight  hours,  after 


the  car  was  placed  on  such  siding  in  a  proper  posi- 
tion for  unloading,  within  which  to  unload  the  car 
and  pay  the  freight  chaises ;  and,  where  the  freight 
charges  were  paid  and  the  car  was  unloaded  within 
the  forty-eight  hours,  demurrage  was  improperly 
collected." 

741]  0.  Oonstmction  of  Demurrage  Boles 
and  Contracts.  The  demurrage  rules  promulgated 
by  a  carrier  must  in  all  instances  be  construed  most 
favorably  to  the  shipper,*"  'and  tlie  court  will  not 
give  a  rule  a  broader  construction  than  its  language 
indicates,  imlcss  the  reason  of  the  thing  and  the 
surrounding  circumstances  require  it  so  to  do.^ 
Where  the  bill  of  lading  provides  that  the  demur- 
rage charges  shall  not  exceed  a  designated  amount, 
the  most, that  the  carrier  can  claim  is  an  allowance 
for  an  nnrcosonablo  detention  within  the  limit  fixed 
by  the  contract,  and  only  a  reasonable  amount  with- 
in such  limit  may  be  chained."  And  a  bill  of  lad- 
ing, providing  that  the  carrier  may  chai^  for  the 
detention  of  cars  after  they  have  been  held  forty- 
eight  hours  for  unloading,  and  may  hold  the  prop- 
erty subject  to  a  lien  therefor,  merely  authorizes 


38.  U.  S.— U.  S.  V.  Erie  R.  Co..  209 
Fed.  283. 

Mlaa. — New  Orleans,  etc.,  R.  Co.  t. 
Oeorsre.  83  Miss.  710,  86  S  198. 

Tox. — Qalveston,  etc,  R.  Co.  v. 
Hunt,  (Civ.  A.)  82  SW  649. 

W.  Va. — Baltimore,  etc..  R.  Co.  v. 
liUelU  Coal  Co.,  74  W.  Va.  289.  81 
BE  1044,  82  LRANS  898. 

Wyo. — Kansas  Pac.  R.  Co.  v.  Mc- 
Cann,  2  Wyo.  S. 

37.  See  cases  Infra  note  3S. 

38.  U.  S.  V.  Brie  R.  Co..  209  Fed. 
283;  New  Orleans,  etc.,  R.  Co.  v. 
Georire,  82  Miss.  710,  35  S  193;  Gal- 
veston, etc.,  R.  Co.  V.  Hunt,  (Tex. 
Civ.  A.)  32  SW  549. 

[a]  Hotioe  held  aniDoie&t. — (I) 
Where  one  ships  carloads  o£  grain 
to  himself  at  a  station  on  a  connect- 
ing line,  and  the  grain,  In  transit,  is 
transferred  from  the  cars  in  which 
It  was  first  shipped  to  the  cars  of 
the  connecting  line,  on  its  arrival  at 
Its  destination,  a  notice  by  the  jcar- 
rler  to  the  shipper  of  the  arrival  of 
the  number  or  cars  of  grain  con- 
signed, In  its  cars  bearing  certain 
numbers,  is  sufficient  notice,  without 
Informing  him  In  what  cars  it  was 
originally  shipped  or  into  what  cars 
it  had  been  transferred  in  transit,  to 
render  him  liable  for  demurrage  on 
his  failure  to  unload  It  within  the 

f roper  time  after  arrival.  Galvcs- 
on,  etc..  R.  Co.  v.  Hunt,  (Tex.  Civ. 
A.)  32  SW  E49.  (2)  Under  a  tariff 
schedule  of  a  railroad  company,  re- 
quiring payment  of  demurrage  after 
twenty-four  hours,  on  the  arrival  of 
cars  at  destination  and  notice  to  the 
consignee,  where  the  cars  were  to  be 
delivered  at  the  yards  of  the  com- 
pany for  reconslgnment,  a  notice  of 
their  arrival  at  such  yards,  without 
more  particular  designation,  Is  sudi- 
clent,  and  demurrage  may  be  as- 
sessed after  twenty-four  hours  from 
the  giving  of  the  notice.  U.  S.  v. 
ErleHR.  Co.,  209  Fed.  283. 

39.  Baltimore,  etc.,  R.  Co.  v. 
Luella  Coal  Co.,  74  W.  Va.  289.  81 
SE  1044,  62  LRANS  398  and  note. 

40.  Wooley  v.  Chicago,  etc.,  R. 
Co.,  150  Wis.  183,  136  NW  616. 

41.  Wooley  v.  Chicago,  etc.,  R. 
Co.,  150  Wis.  183,  136  NW  616. 

43.  Fennell  Infirmary  v.  Southern 
R.  Co.,  101  S.  C.  134.  85  SE  237. 

43.  See  cases  infra  note  44. 

44.  u.  S. — New  Jersey  Cent.  R. 
Co.  V.  Hite,  171  Fed.  370,  96  CCA  32S 
Irev  166  Fed.  976]. 

Miss. — New  Orleans,  etc.,  R.  Co.  v. 
George,  82  Miss.  710.  36  S  193. 

Mo. — E.  R.  Darlington  Lumber  Co. 
V.  Missouri  Pac.  R.  Co..  216  Mo.  658, 
116  SW  530. 

N.  Y. — Staten  Island  Rapid  Tran- 


sit R.  Co.  V.  Marshall.  117  NTS  1034 
[art  136  App.  Div.  671,  121  NYS  82], 

Pa. — New  Jersey  Cent.  R.  Co.  v. 
Morrlsdale  Coal  Co..  22  Fa.  Diet.  712. 

Va.~Citl»ena'  Bank  v.  Norfolk, 
etc^  R.  Co.,  115  Va.  45.  78  SE  668. 

wis. — Chicago,  etc..  R-  Co.  v.  Mena- 
8ha  Paper  Co..  169  Wis.  508,  149  NW 
761. 

[al  Plaoe  of  deUvwT'— d)  Un- 
der demurrage  rules  providing  that 
the  delivery  of  cars  consigned  to  a 
siding  used  exclusively  by  Individ- 
uals located  thereon  shall  be  con- 
sidered as  effected  when.  If  the  sid- 
ing Is  full,  the  road  offering  the  cars 
would  have  made  delivery  had  the 
siding  permitted,  delivery  will  com- 
mence, although  the  cars  fllllng  the 
stdlng  are  for  another  consignee  hav- 
ing equal  right  to  use  the  siding. 
New  Orleans,  etc.,  R.  Co.  v.  George, 
82  Miaa.  710,  36  S  193.  (2)  Rules 
stipulating  that  demurrage  will  be 
charged  at  designated  coal  piers  for 
the  detention  of  coal  cars  held  for 
transshipment,  promulgated  by  a 
terminal  carrier,  required  to  deliver 
a  shipper'a  coal  at  such  piers,  do  not 
authorize  the  collection  of  demur- 
rage for  the  detention  of  coal  cars 
at  a  freight  yard  under  the  control 
of  the  carrier  twelve  miles  distant. 
Staten  Island  Rapid  Transit  R.  Co.  v. 
Marshall,  117  NYS  1034  [aft  136  App. 
DIv.  371.  121  NYS  82].  (3)  Within 
the  meaning  of  a  railroad  rule  regu- 
lating demurrage  charges,  a  private 
track  Is  "full"  when  the  maximum 
number  of  cars  that  can  be  prac- 
tically unloaded  at  one  time  are 
placed  thereon.  Chicago,  etc..  R.  Co, 
V.  Menasha  Paper  Co.,  159  Wis,  608, 
149  NW  751  (holding  that,  under 
rules  regulating  car  service  charges, 
a  carrier  was  entitled  to  such 
charges  for  cars,  to  be  delivered  on  a 
private  track,  which  were  carried  to 
a  point  beyond  destination  and  there 
held  until  the  private  track  was 
emptied  so  that  they  could  be  placed 
thereon). 

""[b]  "Sftt*  of  ■xrivil'*;  "date  re- 
leMMS."— A  coal  company  contracted 
with  a  railroad  company  for  the  car- 
riage of  coal  from  the  mines  to  tide- 
water at  Elizabethport,  N.  J.,  where 
the  coal  was  loaded  upon  vessels. 
When  the  cars  arrived  at  Elisabeth- 
port  they  were  placed  In  the  rail- 
road company's  general  yards  until 
a  vessel  of  the  shipper  wa«  ready  to 
load,  when  It  registered  at  the  rail- 
road company's  pier,  and  such  com- 
pany berthed  it,  ran  the  cars  out  on 
the  pier,  and  dumped  the  coal  Into 
the  vessel  as  an  Incidental  part  of 
the  transportation.  Sometimes  there 
was  delay  while  waiting  for  a  ves- 


sel or  a  berth.  The  schedule  of  rules 
respecting  charges  filed  by  the  rail- 
road company  with  the  Interstate 
commerce  commission  required  the 
payment  of  demurrage  when  there 
was  an  average  detention  of  cars  for 
more  than  five  days,  computed  on 
the  basis  of  the  time  "between  .the 
date  of  arrival  of  each  car,  and  date 
released."  It  was  held  that  the 
"date  of  arrival"  meant  the  time  of 
the  arrival  of  the  car  In  the  yards, 
and  not  on  the  pier,  nor  the  time 
when  notice  of  arrival  was  given  to 
the  shipper's  ageirt,  and  that  the 
"date  released"  did  not  mean  the 
date  when  the  car  waa  unloaded,  but 
the  date  wh^n  the  shipper's  vessel 
waa  registered  at  the  pter  as  readr 
to  load;  the  car  being  then  released 
so  far  as  the  shipper  w&s  concerned, 
and  any  further  delay  being  that  of 
the  railway  company.  Kite  v.  Cen- 
tral R.  of  New  Jersey,  171  Fed.  370, 
96  CCA  826  [rev  166  Fed.  976], 

[c]  "Oftpabltr"  of  oar, — The  De- 
murrage Act  of  April  12,  190S  (L.. 
ri9061  p  110  8  S  [Annot.  St.  (1906) 
S  lOSz-SI),  gives  shippers  or  con- 
signees forty-eight  hours  for  load- 
ing or  unloading  cars  of  less  than 
sixty  thousand  pounds  oapactty,  and 
seventy-two  hours  for  cars  of  sixty 
thousand  pounds  or  greater  capac- 
ity, and  Imposes  a  demurrage  of  not 
more  than  one  dollar  per  car  per  day 
on  all  cars  not  tendered  to  the  com- 
pany within  those  periods.  Rev.  St. 
(1899)  t  1198  (Annot.  St.  [1906]  p 
1005).  rfassifying  freight,  became 
effective  at  the  same  time  as  the 
Demurrage  l>aw,  and  places  lumber, 
laths,  etc.,  in  class  O;  and  Rev.  St. 
(1899),  I  1104,  as  amended  by  Sess. 
Acts  (1905)  p  102  (Annot.  St.  [1906] 
p  1006),  fixes  a  rate  for  freight  In 
class  d  In  carload  lots  of  thirty 
thousand  pounds  minimum  weight, 
not  exceeding  five  cents  per  one  hun- 
dred pounds  for  the  first  twenty-five 
miles,  one-half  cent  per  one  hundred 
pounds  for  the  second  twenty-five 
miles,  etc.  It  waa  held,  construing 
the  Demurrage  Act  In  connection 
with  the  statute,  that  the  word  "ca- 
pacity" in  the  Demurrage  Act  did  not 
refer  to  the  estimated  carrying 
capacity  of  the  car,  hut  to  the  weight 
of  the  load,  so  that  the  consignee  of 
lumber  weighing  less  than  sixty 
thousand  pounds  In  a  sixty  thou- 
sand pound  capacity  car,  would  be 
entitled  to  only  forty-eight  hours 
free  time  In  which  to  unload.  E.  R. 
Darlington  Lumber  Co.  v.  Ulssourl 
Pac.  R.  Co.,  216  Mo.  658,  116  BW  680. 

46.  McGee  v.  Chicaso,  «tc.,  R.  Co.. 
71  Mo.  A.  310. 


For  later  oases.  dereSopaients  and  Abanffes  in  the  law  see  cumulative  Annotations,  same  title,  pag^snd  note  ouinber. 
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the  carrier  to  diai^  demurrage  when  the  cars  have 
been  held  for  unloading,  aud  not  to  give  such  r^ht 
where  they  have  been  placed  on  a  storage  track 
awaiting  switching  to  a  place  where  they  eould  be 
unloaded.^  The  fact  that  terminal  yards  on  which 
coal  cars  stood  were  six  miles  in  length,  so  that  the 
cars  were  not  actually  on  the  pier  at  their  final 
destination,  would  not  mi^e  them  not  subject  to 
demurrage  while  standing  in  such  yards  awaiting 
the  convenience  of  the  consignee  or  the  arrival  of 
the  vessel  into  which  they  were  to  be  loaded,  the 
leaving  of  the  cars  in  the  yards  not  having  preju- 
diced the  consignee.*^  Under  the  rules  of  the  inter- 
state oonunrarce  commission,^  demurrage  must  be 
computed  from  seven  A.  M.  of  the  day  following 
the  arrival  of  the  car  in  the  railroad  yard,  thus  ex- 
cluding the  day  on  which  the  car  actually  arrives, 
but  including  the  day  of  its  release  ,  and  this 
metiiod  of  computing  the  free  days  is  in  accord 
with  the  Pennsylvania  rule  for  the  computation  of 
time." 

[$742]  D.  Who  Liable.  Ordinarily,  the  consignee 
is  the  one  who  is  liable  to  pay  dcmurri^  chafes, 
being  the  party  in  fault.'"'  However,  a  shipper  who, 
knowii^  that  the  one  to  whom  he  consigned  the 
goods  could  not  pay  for  them,  and  knowing  also 
that  he  himself  was  ejected  to  pay  for  the  use  of 
the  ear  while  the  goods  were  in  it,  allowed  them  to 
remain  on  the  tracks  until  he  sold  them  to  another 
party,  is  liable  for  the  use  of  the  car.^"  So,  in  the 
absence  of  special  contract,  a  shipper  of  coal  in 
carload  lots,  to  a  consignee  who  declines  to  receive 
it,  is  liable  for  demurrage  accruing  after  notice  of 
such  refusal."  And  where  the  consignor  has  notice 
that  a  consignee  had  refused  to  accept  carloads  of 
goods,  and  directs  the  carrier  to  reship  them,  with 
direction  "to  allow  all  charges  to  follow,"  and  the 
second  consignee  also  refuses  to  accept  the  goods, 
the  consignor  will  be  liable  for  demurrage." 

The  assignee  of  the  bill  of  lading  who  receives 
the  goods  thereunder  is  liable  for  demurrage  when 
demurrage  is  due," 


One  carriw  detaining  the  cars  of  tuiottier  load 
may  be  liable  to  the  latter  for  their  use  during  such 
detention." 

Stockyuds  company.  Under  a  carrier's  demur- 
rage rules,  a  stockyards  company  operating  a  termi- 
nal railroad  may  be  lialde  for  demurrage  on  ears 
delivered  to  it  as  oonsi^oee,  but  not  on  cars  de- 
livered to  it  as  a  connecting  carrier  for  transporta- 
tion to  consignees  whose  plants  were  reached  by 
such  terminal  company's  lines."  , 

A  cotton  compresa  company  which  does  not  au- 
thorize shippers  to  consign  cotton  to  it  and  does  not 
accept  cotton  as  a  consignee,  but  as  an  f^ent  of  the 
owners  delivers  cotton  to  a  railroad  for  transpOT- 
tati<m  and  collects  from  it  the  compress  charges, 
is  not  liable  to  the  carrier  for  demurrage." 

743]  E.  Esnise  for  Nomiaymait  of  Demur- 
rage." If  the  charges  demanded  toe  excessive,  the 
consignee,  on  tendering  the  proper  charges,  will  not, 
on  refusal  of  the  earri^  to  accept  such  charges, 
be  liable  for  demurrage  because  of  refusal  of  the 
earner  to  allow  the  goods  to  be  unloaded;"  and  in 
such  case,  if  the  carrier  declines  to  receive  the 
amount  tendered  and  refuses  to  permit  the  goods 
to  be  unloaded,  it  will  not  be  entitled  to  collect  de- 
murrage chaiges.*^  The  carrier  is  not  entitled  to 
demurrage  where  failure  of  the  party  sought  to  be 
cliarged  therewith  to  unload  within  the  free  time 
allowed  is  rendered  impossible  by  reasons  of  ob- 
structions placed  in  his  way  by  the  carrier  itself."' 
On  the  other  hand,  the  fact  that  the  consignee  is  not 
able  to  receive  and  unload  the  cars  within  the  free 
time  allowed,  after  notice  of  their  arrival,  will  not 
relieve  him  of  the  obligation  to  pay  demurrage.** 
And,  if  the  bill  of  lading  contains  a  stipulation  as 
to  the  time  for  unloading  the  cars,  the  consignee  is 
not  excused  from  unloading  within  that  time  be- 
cause of  unfavorable  weather  conditions.*"  Nor  is 
it  an  excuse  for  a  refusal  to  pay  demurrage  on  cars 
unduly  detained  by  the  consignee  that  he  has  an 
unadjusted  claim  for  damages  against  the  carrier." 
And  the  fact  that  a  bill  for  demurrage  charges  due 


40.  Carrlzzo  v.  New  York,  etc.,  R. 
Co.,  66  Misc.  243,  123  NTa  173  [rev 
on  other  grounds  146  App.  Dfv,  ^66, 
129  NTS  5U1. 

47.  Cttlsena'  Bank  v.  Norfolk,  etc., 
R.  Co.,  116  Va.  45,  78  SB  668. 

48.  Int.  Com.  Commn.  Rule 
No.  8. 

49.  New  Jersey  Cent.  R.  Co.  v. 
Morriadale  Coal  Co.,  22  Pa.  Dlat.  712. 

50.  New  Jersey  Cent.  R.  Oo.  v. 
Morrisdale  Coal  Co.,  22  Pa.  Dist.  712 
(Act  June  20,  1883.  P.  L.  186). 

51.  See  cases  il  733-741  passim. 
B3.    Hunt  V.  Missouri,  etc.,  R.  Co., 

<Tex.  Civ.  A.)  31  SW  B23. 

B3:  Baltimore,  etc.,  R.  Co.  v. 
L.uel1a  Coal  Co.,  74  W.  Va.  289.  81  SE 
1044.  62  LRANS  398  and  note  [foil 
Bewley-Darst  Coal  Co.  v.  Western, 
etc.  R.  Co..  17  Ga.  A.  464,  87  SE  7021. 

S4.  Baltimore,  etc.,  R.  Co.  v. 
Samuel,  48  Pa.  Super.  274. 

6S.  Cincinnati,  etc..  Tract.  Co.  v. 
Morfolk,  etc..  R.  Co..  28  Oh.  Cir.  Ct. 
543;  Wegener  v.  Smith.  15  C.  B.  285. 
so  SCL.  285,  139  Reprint  432. 

[a]  Til*  r*ftson  Is  that  the  as- 
sl^nraent  of  the  bill  of  lading  and 
the  acceptance  of  the  freight  there- 
under constitutes  an  adoption  by  the 
consignee  of  the  liabilities  as  well 
a£  the  rights  under  the  contract  of 
nliipment.  Cincinnati,  etc..  Tract. 
Co.  V.  Norfolk,  etc.,  R.  Co.,  28  Oh. 
Cir.  Ct.  643. 

Be.  Kentucky  Wajron  Mfg.  Co,  v. 
Ohio,  etc..  R.  Co.,  98  Ky.  152,  32  SW 
S95,  17  KyL  726,  56  AmSR  326,  36 
I.RA  850. 

ST.  Missouri  Pmc.  R.  Co.  v.  Unton 
Stockrards  Co.,  204  FM.  767,  tSt 
CCA  181. 


sa.  Mlaaourl,  etc..  R.  Co.  v.  Capi- 
tal ComproBS  Co.,  50  Tex.  Civ.  A.  572, 
110  SW  1014  (where  it  was  said  that 
there  was  no  contractual  relation  be- 
tween the  corporation  and  the  rail- 
road with  reference  to  the  shipment 
of  cotton). 

59.  OlrovmstaseM  •zoosliw  p»j- 
nunt  of  dunnzrsffs  vihtagmm  to  car- 
rier br  water  sm  Shipping  tS6  Cyc 
3601. 

60.  Gulf  City  Constr.  Co.  v.  Louis- 
ville, etc.,  R.  Co.,  121  Ala.  621.  25  S 
579;  St.  Louis,  etc.,  R.  Co.  v.  Allen. 
119  Ark.  266.  176  SW  514.  ' 

W.  Gulf  City  Constr.  Co.  v.  Louis- 
ville, etc.,  R.  Co..  121  Ala.  621,  25  S 
579. 

6A.  Louisville,  etc.,  R,  Co.  v.  Em- 
pire State  Chemical  Co.,  189  Fed.  174; 
Pennsylvania  R.  Co.  v.  Keally,  232 
Pa.  567.  81  A  646;  Texas,  etc.,  R.  Co. 
v,  Kolp.  (Tex.  Civ.  A.)  88  SW  417. 

[al  TlLOB,  (1)  in  a  carrier's  ac- 
tion for  demurrage,  an  allegation 
that  the  carrier  delivered  cars  to  de- 
fendant In  sucb  large  numbers  and 
so  unreasonably  concentrated  them 
as  to  prevent  defendant  from  han- 
dling them  promptly,  choking  and 
overwhelming  defendant's  sidetrack 
with  cars,  when  It  knew  It  was  Im- 
possible for  defendant  to  handle  and 
unload  them,  stated  a  sufllclent  de- 
fense. Louisville,  etc.,  R.  Co.  v.  Em- 
pire State  Chemical  Co.,  189  Fed.  174. 
(2)  And,  where,  owing  to  unreason- 
able delay  by  a  railroad  In  forward- 
ing a  cariofid  of  grain,  the  consignee 
refused  to  accept  It,  so  that  the  con- 
signor was  compelled  to  leave  It  In 
the  oar,  and  the  railroad  company 
demanded  and  rscelved  demurrace. 


the  coneignor  was  entitled  to  recover 
the  demurrage  In  an  action  for  the 
damages  occasioned  br  the  delay. 
Texas,  etc.,  R.  Co.  v.  Kolp,  <Tex.  Civ. 
A.)  88  SW  417. 

63.  Nebittska  Transfer  Co.  v.  Chi- 
cago, etc.,  R.  Co.,  90  Nebr.  4S8,  184 
NW  163. 

[«}  IiMXge  number  of  em. — Balti- 
more, etc.,  R.  Co.  V.  Gray's  Ferrv 
Abattoir  Co.,  27  Pa.  Super.  611 
(where  it  was  said  that  It  Is  the 
duty  of  a  person  dealing  with  a  rail- 
road comi>any,  unless  relieved  there- 
from by  agreement,  to  provide  him- 
self with  the  necessary  flacllitiea  for 
the  prompt  unloading  and  return  of 
the  companyiB  cars;  and  if  the  num- 
ber of  cars  conBigned  to  him  Is  so 
larse  as  to  make  this  impracticable, 
he  should  limit  his  shipments  to  his 
capacity  for  dealing  with  them,  or 
pay  charges  for  delay). 

64.  Darlington  v.  Missouri  Pac. 
R.  Co.,  99  Mo.  A.  1,  18,  72  SW  122 
(where  It  was  said:  "This  Is  on  the 
principle  that  where  a  party  by  con- 
tract agrees  to  do  a  prescribed  thing 
In  a  prescribed  time,  he  Is  liable  for 
nonperformance  .  .  .  although  non- 
fulfltlment  of  the  contract  was  occa- 
sioned by  inevitable  and  unavoidable 
accident"). 

66.  Tazoo,  etc.,  R,  Co.  v.  Searles, 
85  Miss.  620,  564,  37  S  939,  68  LRA 
715.  See  also  Spurlock  v.  Missouri, 
etc.,  B,  Co..  (Tex.  Civ.  A.)  90  SW  1124 
(holding  that  the  shipper  Is  liable 
for  demurrage  charges  on  the  cars 
which  he  refused  to  accept  when 
first  tendered  on  the  grmind  of  an 
alleged  ahortave  for-^he  time  faken 
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a  railroad  was  made  out  by  direction  of  a  car  serv- 
ice association  to  which  the  railroad  intrusted,  its 
business  in  the  collection  of  demurrage,  and  on  its 
letter  heads,  does  not  justify  the  consignee  in  refus- 
ing to  pay  such  demum^."  So  the  fact  that  de- 
fendant purchased  the  freight  after  arrival  by  ob- 
taining the  bills  of  lading  properly  indorsed,  the 
fre^ht  having  been  shmped  to  the  order  of  tiie 
consignor,  is  no  defense.  Where  a  bank  which  bad 
agreed  to  pay  the  freight  and  demurrage  charges 
on  coal  shipments  stat^,  in  answer  to  a  communi- 
cation from  the  carrier  as  to  what  kind  of  notifica- 
tion it  desired  of  the  consignments,  that  notifica- 
tion of  the  shipments  in  transit  was  sufficient,  the 
bank  could  not  afterward  claim  that  demum^ 
could  not  be  recoverable  unless  it  was  notified  of 
the  arrival  of  the  cars  by  a  notice  containing  the 
point  of  shipment,  initials,  numbers,  and  contents.'' 
Where  shippers  who  arc  under  contract  to  deliver 
interstate  shipments  in  carload  lots  call  on  an  inter- 
state carrier  for  cars,  the  carrier  is  bound  to  fur- 
nish them,  and  the  consignee  cannot  refuse  delivery, 
and  by  notifying  the  carrier  of  its  intention  so  to 
do,  relieve  itself  of  demurrage  chaises  according 
to  the  published  tariff.^  When  a  carrier  illegally 
imposes  an  embargo  against  certain  shipments,  the 
consignee  who  is  under  oblation  to  the  shipper  to 
receive  such  shipments  is  not  entitled  to  notice  of 


rescission  of  the  embiurgo,  and  cannot  set  up  lack 
of  such  notice  as  a  defense  to  a  claim  for  demur- 


J  744]  P.  LienJ^  While  in  some  jurisdictions 
the  contrary  view  is  maintained,^'  the  better  rule 
seems  to  the  effect  that,  in  the  absence  of  us^«, 
statute,  or  contract  providing  for  it,  a  carrier,  al- 
though entitled  to  chai^  demurrage  for  unreason- 
able delay  in  unloading  cars,  has  no  lien  for  such 
demurrage,^'  it  being  considered  as  a  mere  breach 
of  contract  for  which  the  party  must  seek  his  re- 
dress in  the  ordinary  manner,"  and  not  by  a  deten- 
tion of  the  goods.'"  However,  the  carrier  is  entitled 
to  a  lien  for  demurrage,  where  express  provision 
therefor  is  made  by  the  contract  of  shipment  or  the 
bill  of  lading,^"  or  whrare  there  is  a  usage  by  which 
a  demurrage  chai^  of  a  fixed  amount  per  car  for 
each  day  during  which  the  car  is  unloaded  is  known 
to  the  consignee."  It  has  been  held  that  a  statute 
which  gives  a  lien  for  freight  and  storage,  coupled 
with  a  power  to  sell  therefor,  applies  to  demurrage 
charges  for  delay  in  unloading  cars,"  that  demur- 
rage is  one  of  the  "other  charges"  authorized  by 
the  Hepburn  Act,"  and  that  the  carrier  is  given 
a  lien  on  shipments  for  demurrage  as  well  as  for 
freight  or  other  terminal  ehazges."^  On  an  arbitrary 
refusal  to  pa^  demurri^  ehurgcs  accruing  in  the 
past,  tlie  earner  is  warranted  in  refusing  to  switch 


to  negotiate  and  settle  BUch  claim 
with  the  carrier). 

86.  Yazoo,  etc..  R.  Co.  v.  Searles. 
85  Mlsa.  520,  564,  37  S  939.  68  L.RA 
715  (where  It  was  said:  "They  were 
made  out  In  favor  of  appellant,  were 
due  to  appellant  for  services  claimed 
to  have  been  rendered  by  It,  and  ap- 
pellant had  the  right  to  employ  sucfe 
lawful  agency  as  It  chose  for  the  dla- 
charse  of  Its  private  business").  See 
al90  supra  1  734  text  and  notes  16-18. 

67.  Cincinnati,  etc.,  Tract.  Co.  v. 
Norfolk,  etc.,  R.  Co..  28  Oh.  Clr.  Ct. 
643  (where  It  was  said  that  the 
assignment  of  the  bill  of  lading  and 
the  acceptance  of  the  freight  there- 
under constituted  an  adoption  by  de- 
fendant of  the  liabilities  as  well  as 
the  rights  under  the  contract  of 
shipment). 

68.  Citizens'  Bank  v.  Norfolk,  etc., 
R.  Co.,  115  Va.  46,  78  SB  568. 

69.  Menasha  Paper  Co.  v.  Chicago, 
etc.,  R.  Co.,  241  U.  S.  55,  36  SCt  601. 

70.  Klenasha  Paper  Co.  v.  Chicago, 
etc..  R.  Co..  241  U.  S.  6B.  36  SCt  601. 

71.  Uan  for  cluirg«s  other  tluui 
asmnxniffs  see  supra  IS  721.  722. 

£l*n  zor  immtartLgm  olucffM  in 
favor  of  carrier  by  wwtar  see  Ship- 
ping [36  Cyc  871]. 

73.  Ala. — Southern  R.  Co.  v.  Ijock- 
wood  Mfg.  Co.,  142  Ala.  322,  37  S  6B7, 
110  AmSIl  32.  68  LRA  227,  4  Ann 
Cas  12  and  note  (where  the  rigiit 
to  a  Ken  Is  assumed  without  dis- 
cussion). 

Ga. — Dixon  v.  Central  of  Georgia 
R.  Co..  110  Ga.  173,  36  SE  369; 
Pennsylvania  Steel  Co.  v.  Georgia 
R.,  etc..  Co.,  94  Ga.  636,  21  SE  577 
(where  the  right  to  a  Hen  was  as- 
sumed without  discussion,  it  not  ap- 
pearing from  the  claim  whether  there 
was  any  contract  authorizing  a  lien); 
Miller  V.  Georgia  R.,  etc.,  Co.,  88  Ga. 
663.  15  SE  316,  30  AmSR  170.  18  LRA 
323;  Seaboard  Air  Line  Co.  v.  Shack- 
elford. 5  Ga.  A.  395.  63  KIS  252. 

Mo, — Darlington  v,  Missouri  Pac. 
R.  Co.,  99  Mo.  A.  1,  72  SW  122. 

Oh,— Pittsburgh,  etc.,  R.  Co.  v.  H. 
L.  Mooar  Lumber  Co..  27  Oh.  Clr.  CL 
SS8;  Thomas  Phillips  Co.  v.  R.  Co., 
27  Oh.  Clr.  Ct.  486. 

W.  Va. — Baltimore,  etc.,  R.  Co.  v. 
Luella  Coal  Co..  74  W.  Va.  289.  81 
SB  1044,  62  LRANS  898. 

73.  111. — Chicago,  etc,  R.  Co.  v. 
Jenkins,  108  111.  688;  Cleveland,  etc.. 
R.  Co.  V.  LAmm,  73  111.  A.  692;  Cleve- 


land, etc.,  R.  Co.  V.  Holden.  73  111.  A. 
582.  But  see  Schumacher  v.  Chicago, 
etc..  R.  Co..  207  111.  199,  69  NE  S25 
rfoll  Chicago,  etc.,  R.  Co.  v.  Dorcey 
Fuel  Co..  112  111.  A.  382J  (which 
materially  limits  the  previous  Illinois 
decisions  and  holds  that.  In  case  of 
shipment  of  goods  In  carload  lots, 
a  lien  for  demurrage  exists.  The 
case  of  Chicago  R.  Co.  v.  Jenkins, 
supra,  Is  distinguished  on  the  ground 
that  the  goods  in  that  case  were 
shipped  in  lots  of  loss  than  a  car- 
load. It  was  said:  "That  the  court 
could  not  have  had  In  mind  the  case 
of  the  shipment  of  goods  of  the 
character  here  involved  by  carload 
lota,  and  where  the  undisputed  evi- 
dence shows  that  the  rule  is  that 
such  freight  shall  be  loaded  by  the 
shipper  and  unloaded  by  the  con- 
signee, and  that  railroads  do  not 
have  warehouses  In  which  to  store 
that  class  of  goods"). 

N.  T. — Crommelin  v.  New  York,  etc., 
R.  Co.,  1  Abb.  Dec.  472.  4  Keyes  90; 
Carrizzo  v.  New  York,  etc.,  R.  Co.. 
GG  Misc.  243.  123  NYS  173  [rev  on 
other  grounds  146  App.  Div.  666,  129 
NYS  9141. 

Pa. — Wallace  v.  Baltimore,  etc..  R. 
Co..  21G  Pa.  311.  66  A  665;  Nlcolette 
Lumber  Co.  v.  People's  Coal  Co.,  213 
Pa.  379.  62  A  1060.  3  LRANS  827 
and  note.  110  AmSR  660,  fi  AnnCas 
387  [rev  26  Pa.  Super.  676]. 

Tenn. — East  Tennessee,  etc.,  R.  Co. 
v.  Hunt,  15  Lea  261. 

Eng. — Birley  v.  Gladstone,  3  M.  & 
S.  205,  105  Reprint  687, 

[a]  BsMon  xor  mle^— "In  the  ab- 
sence of  any  provision  In  the  con- 
tract for  demurrage,  caused  by  the 
shipper  or  his  consignee.  It  Is  not 
taken  Into  account,  for  it  is  not  rea- 
sonably to  be  anticipated  In  any  case, 
either  by  the  shipper  or  carrier.  It 
is  the  exception  fn  connection  with 
the  business  of  the  common  carrier, 
and,  therefore,  there  is  no  rule  of 
the  common  law  applicable  to  It  be- 
yond the  one  that  requires  the  de- 
linquent shipper  or  consignee  to  pay 
for  his  detention  of  the  ears,  not 
anticipated  or  provided  for  In  the 
contract  of  shipment.  This  is  the 
liability  that  attaches  to  every  one 
to  pay  reasonable  compensation  for 
the  use  and  occupation  of  the  prop- 
erty of  another  not  used  or  occupied 
In  pursuance  of  any  contract;  but 
out  of  such  a  condition  no  lien  on 


the  personal  property  on  the  prem- 
ises so  used  and  occupied  can  arise, 
because,  if  for  no  other  reason,  the 
amount  of  the  liability  is  not  fixed. 
For  what  amount  is  a  common  car- 
rier. In  any  case,  to  have  a  Hen  for 
demurrage  when  the  amount  to  be 
paid  for  it  has  not  only  not  been 
Hxed  by  a  contract,  but  Is  In  dispute 
and  is  to>  be  settled  by  a  Jury?" 
Nlcolette  Lumber  Co.  v.  People's 
Coal  Co.,  213  Pa.  879,  881,  62  A  1060. 
110  AmSR  660,  S  LRANS  827,  6  Ann 
Cas  387. 

74.  Crommelin  v.  New  York,  etc., 
R.  Co..  1  Abb.  Dec.  472,  4  Keyes 
(N.  Y.)  90.  See  generally  Contracts 
[9  Cyc  685]. 

75.  Crommelin  v.  New  York,  etc.. 
R.  Co.,  1  Abb.  Dec.  (N.  Y.)  472,  4 
Keyes  90. 

76.  Thomas  PhllllpB  Co.  v.  Erie 
R.  Co,,  27  Oh.  Clr.  Ct.  486.  See  also 
Cleveland,  etc..  R.  Co.  v.  Lamm.  73 
111.  A.  592;  Carrizzo  v.  New  York, 
etc.,  R.  Co..  66  Ulsc.  243.  123  NYS 
178  [rev  on  other  Kfonnds  146  App. 
Div.  666.  129  NYS  914]  (both  recos- 
nlzing  the  rule). 

[a]  What  is  not  a  oonttasfc  for 
denmmure.. — ( 1 )  A  statement  In  a 
bill  of  lading  that,  where  cars  aro 
detached  from  trains  on  private  sid- 
ings, the  goods  shall  be  at  the  own- 
er's risk,  did  not  provide  a  lien  for 
demurrage.  Carrizzo  v.  N«w  York, 
etc..  R.  Co..  66  Misc.  243.  123  NTS 
178  [rev  on  other  grounds  146  App. 
Div.  666,  129  NYS  914].  (2)  And  the 
fact  that  a  consignee  has  in  particu- 
lar instances  acquiesced,  without 
protes't.  In  a  rule  of  a  railroad  com- 
pany requiring  the  payment  of  de- 
tention charges,  does  not  amount  to 
a  contract  to  pay  euch  charges  In 
future.  Cleveland,  etc.,  R.  Co.  v. 
Lamm,  73  III.  A.  692. 

77.  Miller  v.  Mansfield.  112  Mass. 
260,  263  (where  it  was  said:  "Belnfc 
known  to  the  plaintiff,  it  Is  to  be 
presumed,  In  the  absence  of  any  evi- 
dence to  the  contrary,  that  the  par- 
ties contracted  In  reference  to  it. 
It  enters  Into  and  forms  part  of 
thetr  contract"). 

78.  New  Orleans,  etc,  R.  Co,  v. 
George.  82  Miss.  710,  35  S  193. 

79.  Hepburn  Act  (34  U.  S.  St.  at 
L.  586  c  3591   S  2). 

80.  Gault  Lumber  Co.  v.  Atchison, 
etc..  R.  Co..  37  Okl.  24,  130  P  2»1. 


For  later  eaioa,  OavaiepiiMBte  and  tibuagm  in  the  law  see  cumuIaUve  Annotations,  aamo  title,  pac«^nd  note  luimber. 
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and  place  cars  at  the  warehouse  of  a  eonsignec.'^ 

Daunirage  on  sereral  cars.  Where  a  lien  for 
demurrage  is  enforceable  and  demurrage  is  due  on 
several  cars  constituting  the  shipment,  the  charge 
for  each  car  need  not  be  enforced  against  it  sepa- 
rately, but  enough  cars  may  be  retained  to  satisfy 
the  chaise  against  all.*' 

[9  745]  a.  Enforcement  of  Bemiuntge  Charges.^ 
A  carrier  must  enforce  payment  of  its  claims  for 
demurrage  by  an  appropriate  action  or  proceeding," 
and  not  by  a  refusal  to  furnish  facilities  for  ship- 
ment in  contravention  of  its  common-law  obliga- 
tions." 

Proceedings  to  enforce.  Jurisdiction  of  claims 
for  demurrage  is  sometimes  specially  provided  for 
by  statute.®"  A  declaration  alleging  that  plaintiff 
and  defendant  were  parties  to  a  contract  of  ship- 
ment over  plaintiff's  road  and  that  since  the  demur- 
rage rule  was  adopted  it  had  formed  part  of  the 
contract  of  shipment,  suffteiently  alleges  an  implied 
contract  to  pay  demurrage.*'  Where  the  action  is 
based  on  a  rule  of  the  carrier's  own  making,  an 
affidavit  of  defense  specifically  denying  the  exist- 
ence of  the  rule  is  suflBeient  to  prevent  judgment  for 
want  of  a  sufficient  affidavit  of  defense.^  So  an 
affidavit  of  defense  alleging  that  defendant  was  not 
in  default  as  respects  uie  detention  of  any  of  the 


eara,  that  he  wished  to  unload  them  within  the  free 
time  allowed,  but  was  prevented  from  doii^  so  by 
the  railroad  company,  stating  the  eauses  whi<^ 
brought  about  sueh  prevention,  is  sufficient.'' 
an  action  for  demurrage  charges  imposed  under  a 
rule  of  the  carrier,  independent  of  statute,  defend- 
ants may  set  up  as  a  counterclaim  that  the  delay 
in  unloaiding  the  cars  was  due  to  the  failure  of 
plaintiff  to  furnish  them  sufiScient  cars  in  which 
to  ship  their  grain,  and  that,  for  that  reason, 
their  elevator  became  filled  and  they  were  unable 
to  unload  the  grain  shipped  to  them.**  As  a  lieu  for 
demurrage  exists  independently  of  contract,  in 
those  jurisdictions  where  such  a  lien  is  recognized,^^ 
it  is  not  necessary  to  allege  or  to  prove  a  special 
contract  with  reference  thereto.*^  No  question  of 
the  correctness  or  reasonableness  of  demurrage 
charges  is  before  the  court  where  no  claim  is  made 
that  the  charges  did  not  accrue,  or  were  unreason- 
able, or  that  they  were  not  the  customary  and  usual 
charges.^'  The  ordinary  rules  governing  the  weight 
and  sufficiency  of  evidence  in  civil  actions  apply 
in  actions  for  demurrage.**  Where  there  is  no  evi- 
dence that  the  demurrage  rules  were  unreasonable, 
the  court  should  not  submit  the  issue  of  reasonable- 
ness to  the  jury."* 


XXn.  DISCSIMINATIOK 


746]  A.  Unjust  Discrimination  Prohibited  Both 
by  Oommon  Law  and  Statute — 1.  Prohibition  at 
Common  Law.^  Although,  as  will  subsequently  be 
shown,  there  arc  a  few  decisions  in  which  it  is  held 
or  said  that  a  common  carrier  may  discriminate  in 
respect  to  rates  of  transportation,*'  the  decided 


weight  of  authority  is  that  the  right  to  the  trans- 
portation service  of  the  common  carrier  is  a  com- 
mon right  belonging  to  everyone  alike,  and  that  it 
is  the  duty  of  a  common  carrier  to  serve  the  public 
impartially  and  without  unreasonable  discrimination 
in  any  respect,"  and  that  no  length  of  time  or 


82.  Yaioo,  etc,  R.  Co.  v.  Searles, 
86  Miss.  520.  S7  S  939,  68  LRA  71S 
and  note.  And  see  Thomas  PhlUipa 
Co.  V.  Erie  R.  Co.,  27  Oh.  Cir.  Ot.  4S6 
(holding  that,  where  a  railway  com- 

?any  requires  a  conslKnee  to  remove 
relgfat  irom  cans  witnln  forty>e]Kht 
hours,  and  makes  a  reasonable  charge 
for  demurrage  on  failure  to  remove 
the  freleirt  within  such  time,  on  re- 
fusal of  the  consignee  to  jpay  de- 
murrage already  accrued,  the  com- 
pany can  refuse  to  deliver  other  cars 
thereafter  arriving). 

82.  Pennsylvania  Steel  Co.  v. 
OeorKla  R..  etc.,  Co..  94  Ga.  636.  21 
SB  677;  New  Orleans,  etc.,  R.  Co.  v. 
Georffe.  82  Miss.  710,  35  S  193. 

[a]  Beaaon  for  ml*. — "it  avoljls 
the  sale  of  a  large  amount  of  frelgnt 
for  the  collection  of  a  trifling  sum. 
it  saves  the  consignee  the  possibil- 
ity of  a  loss  by  the  sacrifice  of  hts 
property  at   a   forced   sale,   and  It 

f;lves  the  carrier  the  speedy  use  of 
ta  cars  for  the  moving  of  other 
freight.  We  note  nothing  In  the  rule 
under  consideration  forbidding  such 
action,  and  it  commends  Itself  to  us 
as  being  the  proper  course."  New 
Orleans,  etc.,  R.  Co.  v.  George,  S2 
Miss.  710.  732,  35  S  193. 

83.  BBforoemeat  of  denuurage 
oltarrea  by  carrier  by  water  see 
Shipping  [36  Cyc  370]. 

84.  See  Infra  text  and  notes  86-95. 
as.    Yazoo,  etc.,  R.  Co.  v.  Searles, 

gS  Miss.  520,  37  S  939,  68  LRA  71G; 
Dunlap  Lumber  Co.  v.  Nashville,  etc., 
R.  Co..  129  Tenn.   163,  165  SW  224. 

[a]  Xeason  for  mle. — <1)  "If  such 
action  should  be  allowable,  as  a 
means  of  enforcing  payment  of  dls- 

fiuted  charges,  the  practical  effect  of 
t  would  necessarily  be  to  prevent 
shippers  from  disputing  items  of 
charge  with  the  carrier."  Dunlap 
I>umber  Co.  v.  Na.shvllle,  etc.,  R.  Co., 
129  Tenn.  163,  174,  165  SW  224. 
(Z)  "No  carrier  has  the  right,  on 
account  alone  of  a  dispute  arising 
from  a  doubt  as  to  the  correctness  of 
a  particular  bill  or  several  bills  for 


demurrage  already  past  due  or  an 
honest  difference  of  opinion  as  to  the 
justice  of  the  charge  on  any  number 
of  cars  already  received  and  deliv- 
ered, to  refuse  to  'switch  and  place' 
other  cars  subsequently  received.  No 
oarrter  can  refuse  its  services  to  any 
one  desiring  them  on  the  ground 
alone  of  an  adjusted  claim  then  pend- 
ing, or  on  account  of  any  previous 
violatlbn  of  contract  by  such  person, 
no  matter  how  flagrant  and  Inexcus- 
able, If  such  person  at  the  time  the 
service  Is  demanded  Is  le^lly  en- 
titled thereto."  Yasoo,  etc,  R.  Co.  v. 
Searles.  85  Miss.  620,  B62,  37  S  939, 
68  LRA  716. 

88.  Great  Western  R.  Co.  v.  Phil- 
lips, C1908]  A.  C.  101  (holding  that 
a  claim  by  a  trader  for  demurrage 
or  damages  for  the  detention  of  ms 
truck  by  the  Great  Western  Railway 
and  cost  of  hire  of  another  truck 
must  he  decided  by  an  arbitrator  ap- 
pointed by  the  board  of  trade,  as 
provided  by  5  6  of  the  company's 
special  act  of  1891,  and  that  the  ordi- 
nary courts  iiave  no  jurisdiction). 

87.  Pennsylvania  R.  Co.  v.  Mid- 
vale  Steel  Co.,  201  Pa.  624,  51  A  313, 
88  AmSR  836. 

88.  Pennsylvania  Co,  v.  Marquis 
Limestone,  etc.,  Co.,  31  Pa.  Super. 
198 

89.  Pennsylvania  R.  Co.  v,  Keally. 
232  Pa.  567,  81  A  646  (holding  that 
this  was  so,  although  the  statement 
of  claim  gives  specific  Information 
as  to  the  detention  of  each  car  and 
the  charges  therefor.  It  not  being 
necessary  for  the  ^^davlt  of  defense 
to  specify  in  detail  the  facts  respect- 
ing the  detention  of  each  of  the 
cars). 

90.  Louisville,  etc.,  R.  Co.  v.  Wal- 
ler, 154  Ky.  811,  159  SW  690. 

Bl.    See  supra  S  744. 

83.  Pittsburgh,  etc..  R.  Co.  v.  H. 
L.  Mooar  Lumber  Co.,  27  Oh.  Clr.  Ct. 
688. 

93.  Chicago,  etc.,  R.  Co.  v.  Ber- 
wlnd-Whlte  Coal  Mln.  Co.,  171  111. 
A.  302. 


M.  See  Evidence  [17  Cyo  763]; 
and  cases  Infra  this  note. 

[a]  Brldeiuw  mvMelMat  to  Aow 
agraamsnt  to  pay  flaUHuaago^In  an 

action  for  demurrage  on  one  hundred 
and  forty-eight  cars  of  coal,  it  ap- 
pears that  the  consignee  knew  of 
the  charge  and  agreed  to  pay  it. 
where,  on  delivery  to  the  consignee 
of  notice  of  the  arrival  of  cars,  re- 
consignment  orders  were  made  out 
by  him.  on  all  but  one  or  two  of 
which  appear  the  typewritten  words, 
"We  pay  car  service,"  or,  "Collect 
car  service  at  this  office."  Chicago, 
etc.,  R.  Co.  v.  Berwlnd-Whlte  Coal 
Mln.  Co.,  171  III.  A.  302,  304. 

[b]  Bvldsnoe  of  waiver  of  dama>> 
ng«a — Evidence  in  a  proceeding  by 
a  railroad  company  to  recover  de- 
murrage on  coal  shipments  held  to 
show  that  the  railroad  company  did 
not  waive  Its  right  to  demand  de- 
murrage, or  do  anything  which 
would  lead  a  reasonably  prudent  per- 
son to  believe  that  it  had  waived 
such  right.  Citizens'  Bank  v.  Nor- 
folk, etc.,  R.  Co.,  116  Va.  45.  78  SB  668. 

95.  Pennsylvania  R.  Co,  v.  Joseph 
Furnace,  etc..  Co.,  247  Pa.  99.  93  A 
22 

9G.    Cross  referenoest 

Criminal  liability  of  carriers  and 
their  agents  for  unjust  discrimina- 
tion see  infra  Sfi  1015,  1016. 

Criminal  liability  of  persons  accept- 
ing rebates  and  receiving  discrim- 
inatory rates  see  infra  §  1029. 

Penalties  imposed  on  carrier  for  dis- 
crimination see  infra  H  942-947. 

Status  of  contracts  in  violation  of 
law  against  discrimination  see  In- 
fra 9  824  et  seq. 

97.  See  infra  !  775. 

98.  U.  S. — Missouri  Pac.  R.  Co,  v. 
Larabee  Flour  Mills  Co..  211  U.  S. 
612.  29  set  214,  63  L.  ed.  352;  Prim- 
rose v.  Western  Union  Tel.  Co..  154 
U.  S.  1.  14  set  1098,  38  L.  ed.  883; 
Union  Pac.  R.  Co.  v.  Updike  Grain 
Co.,  178  Fed.  223,  101  CCA  683  [aff 
222  U.  S.  215,  32  SCt  39.  66  L.  ed. 
171];  American  Banana  Co^.JJivUed 
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habit  of  dealing  will  disohai^  a  oarrier's  dtxby  to 
serve  the  public  without  discrimination.""  This 
rule  exists  independently  of  any  statutory  pro- 
vision.^ 

[$  747}  2.  FroMbition  by  Conatitntional  or  Statu- 


tory Fiorlaloni— «.  In  OeneraL  Id  many  jurisdie- 
tiona  statutes  or  constitutional  provisions  exist  pro- 
hibiting unjust  diserimination  by  oonunon  carriers.' 
The  validity  of  state  constitutional  or  statutory 

provisions  along  the  lines  under  consideration  have 


Fruit  Co.,  160  Fed.  184  [aff  166  Fed. 
261.  92  CCA  32S  (aff  213  U.  S.  347. 
2&  set  611.  53  li.  ed.  825)];  Inman 
V.  Seaboard  Air  Line  R.  Co.,  159  Fed. 
960:  Crescent  Liquor  Co.  v.  Piatt,  148 
Fed.  894. 

Fla.— State  v.  Atlantic  Coast  Line 
R.  Co.,  51  Fla.  643.  41  S  629. 

Ga. — ^Kates  v.  Atlanta  BasKase, 
etc..  Co.,  1D7  Ga.  636,  34  SB  ST2.  46 
LRA  431. 

111. — Chicago,  etc.,  R.  Co.  v.  Peo., 
67  111.  11.  16  AmR  699;  ChicaBO,  etc., 
R.  Co.  V.  Peo.,  66  lU.  366,  8  AmR 
690:  Atkinson,  etc..  R.  Co.  v.  Bump, 
60  111.  A.  444;  St.  Louis,  etc.,  R.  Co. 
V.  Hill,  14  111.  A.  679;  Michigan  Cent. 
R.  Co.  V.  Chicago,  etc.,  R.  Co.,  I  111. 
A  369. 

"in  d.— Western  Union  Tel.  Co.  v. 
State,  165  Ind.  492.  76  NE  100,  3 
LRANS  153,  6  AnnCaa  880;  Chicago, 
etc.,  R.  Co.  V.  Wolcott,  141  Ind.  267. 
39  NE  461,  50  AmSR  320;  Louisville, 
etc.,  R.  Co.  V.  Wilson,  132  Ind.  617, 
32  NB  3U,  18  LRA  lOB  and  note: 
Pittsburgh,  etc.  R.  Co.  v.  Wood.  46 
Ind.  A.  1,  84  NE  1009.  88  NE  709. 

Kan. — Missouri,  etc.,  R.  Co.  v.  New 
Era  Milling  Co.,  79  Kan.  435,  100  P 
273. 

Ky. — Louisville,  etc  R.  Co.  v. 
Hlgdon,  149  Ky.  321.  148  SW  26; 
Crescent  Coal  Co.  v.  Louisville,  etc., 
R.  Co.,  143  Ky.  73,  135  SW  768.  33 
LRANS  442;  Louisville,  etc..  R.  Co. 
V,  Central  Stock  Yardn  Co.,  133  Ky. 
148,  D7  SW  778,  30  KyL  18;  Louis- 
ville, etc^  R.  Co.  V.  Queen  City  Coal 
Co..  13  KyL  832. 

Me. — Johnson  v.  New  York,  etc., 
R.  Co.,  Ill  Me.  263,  88  A  988;  New 
England  Express  Co.  v.  Maine  Cent. 
R.  Co.,  57  Mo.  188,  2  AmR  31. 

Mass.— Commonwealth  v.  Mixer, 
207  Mass.  141,  146,  93  NE  249,  31 
LRANS  467,  20  AnnCas  1152  [clt 
Cycl. 

Minn. — Sullivan  v.  Minneapolis, 
etc..  R.  Co..  121  Minn.  488,  142  NW 
3,  46  LRANS  612;  Banner  Grain  Co. 
V.  Great  Northern  R.  Co..  119  Minn. 
68,  137  XW  161.  41  LRANS  678. 

N.  H. — Mf-lJuffee  v.  Portland,  etc., 
R.  Co..  52  N.  H.  430.  13  AmR  72. 

N.  J.— Messenger  v.  Pennsylvania 
R.  Co.,  37  N.  J.  L.  531.  18  AmR  754. 

N.  Y. — Windsor  v.  New  York  Cent., 
etc..  R.  Co..  82  Misc.  38,  148  NYS  646: 
Magnus  v.  Piatt.  62  Misc.  499.  116 
NYS  824. 

N.  C. — Hilton  Lumber  Co.  v.  At- 
lantic Coa.st  Line  R.  Co..  141  N.  C. 
171.  53  SE  823,  6  LRANS  225. 

Oh. — Toledo,  etc.,  H.  Co.  v.  Wren, 
78  Oh.  St.  137,  84  NE  785. 

Pa. — Bnrda  v.  PhltadcLphla.  etc.,  R. 
Co..  141  Pa.  484.  21  A  665;  Shipper 
V.  Pennsylvania  R.  Co.,  47  Pa.  338; 
Sandford  v.  Catawlsaa.  etc.,  R.  Co., 
21  Pa.  37S,  61  AmD  SS7  and  not!e; 
Wright  V.  Baltimore,  etc.,  R.  Co..  32 
Pa.  Suiitr.  6. 

Tenn. — Dunlap  Lumber  Co.  v. 
Na.shvir.o.  etc..  R.  Co.,  129  Tenn.  163, 
165  SW  2LM;  Memphis  News  Pub.  Co. 
V.  Southern  It.  Co.,  110  Tenn.  684, 
75  SW  Oil,  63  LRA  150;  Ragan  v. 
Allien,  9  Lea  609,  42  AmR  684;  Mor- 
gan V.  Cincinnati,  etc.,  R.  Co.,  4  Tenn. 
Civ.  A.  491. 

Tex. — Houston,  etc.,  R.  Co.  v. 
Smith,  63  Tex.  322;  Galveston  Cham- 
ber of  Commerce  v.  State  R.  Commn.. 
(Civ.  A.)  137  SW  737  [rev  on  other 
grounds  105  Tex.  101,  146  SW  573]. 

Va. — Western  Union  Tel.  Co.  v. 
Reynolds,  77  Va.  173,  46  AmR  715. 

Wash. — Chas.  H.  Lilly  Co.  v. 
Northern  Pac.  R.  Co.,  64  Wash.  589. 
117  P  401 :  State  v.  Lewis  County 
Super.  Ct..  60  Wash.  193,  110  P  1017. 

Wis. — Avres  v.  Chicago,  etc..  R. 
Co.,  71  Wis,  372,  87  NW  432,  5  AmSR 
226. 

[al  Bfloaon  for  role. — (1)  The  defi- 
nition   of   a    common    carrier  "ex- 


cludes the  idea  of  the  right  to  grant 
monopolies  or  to  give  special  ana  un- 
equal preferences.  It  implies  indif- 
ference as  to  whom  they  may  serve, 
and  an  equal  readiness  to  serve  all 
who  may  apply,  and  in  the  order  of 
their  application."  New  England 
Express  Co.  v.  Maine  Cent.  R.  Co., 
67  Me.  188.  196,  2  AmR  31  [QUOt 
with  appr  McDufCee  v.  Portland,  etc.. 
R.  Co.,  52  N.  H.  430,  4S9,  13  AmR 
721.  (2)  "His  service  would  not  be 
public,  if,  out  of  the  persona  and 
things  In  his  line  of  business,  he 
could  arbitrarily  select  whom  and 
what  he  would  carry.  Such  a  power 
of  arbitrary  selection  would  destroy 
the  public  character  of  his  employ- 
ment, and  the  rights  which  the  pub- 
lic acquired  when  he  volunteered  In 
the  public  service  of  common-carrier 
transportation.  With  such  a  power, 
he  would  be  a  carrier, — a  special, 
private  carrier,  but  not  a  common, 
public  one."  McPuffee  v.  Portland, 
etc..  R.  Co..  62  N.  IL  430,  448.  18 
AmR  72.  (3)  "The  rights  to  build 
and  use  a  railway,  and  to  charge 
and  take  tolls  and  fares.  These  pre- 
rogatives are  grants  from  the  gov- 
ernment, and  public  utility  is  the 
consideration  for  tbem.  Although  In 
the  hands  of  a  private  corporation 
they  are  still  sovereign  franchises, 
and  must  be  used  and  treated  as 
such,  they  must  be  held  in  trust  for 
the  general  good."  State  v.  Republi- 
can Valley  R.  Co.,  17  Nebr.  647,  659, 
24  NW  329,  52  AmR  424.  <4)  It  Is 
of  great  importance  to  tiie  general 
public  that  there  be  no  undue  relaxa- 
tion of  the  rule  against  discrimina- 
tion, for,'  exercialng,  as  they  practi- 
cally do,  a  monopoly  of  transporta- 
tion on  their  roads,  railroad  man- 
agens  have  In  their  hands  a  tremen- 
dous DOwer  to  enrich  one  man  and 
ruin  another.  Borda  v.  Philadelphia, 
etc..  R.  Co.,  141  Pa.  484.  21  A  665. 

[b]  XI  im  tba  ipMUlo  dnty  of  oar* 
TlUB  to  aam  all  aJIka^-favorB  and 
preferencses  are  to  be  avoided.  A 
common  carrier  cannot  carry  for  one 
and  refuse  to  carry  for  another.  A 
railroad  Is  without  right  to  grant 
privileges  whore  thepublic  is  con- 
cerned. Cumberland  Tiel.,  etc.,  Co.  v. 
Texas,  etc.,  R.  Co.,  62  La.  Ann.  1860, 
28  S  284. 

[cl  Sole  avpUadi-^ne  railroad 
company  Is  not  justified  In  refusing 
to  permit  the  owner  of  a  coal  mine 
to  ship  coal  over  its  road  because 
such  owner  also  ships  coal  from  the 
same  mine  over  the  road  of  another 
railroad  company.  It  Is  the  duty  of 
a  railroad  company  to  carry  any 
freight  that  Is  offered,  provided  Its 
legEU  charges  for  such  carriage  are 
paid.  Chicago,  etc..  R.  Co.  v.  Suffern, 
129  111.  274,  287.  21  NE  824. 

[d]  Under  a  Texas  statute,  appar- 
ently statinp  the  common-law  rule, 
it  is  held  that  a  carrier  is  liable  tor 
receiving  the  goods  of  one  shipper 
after  rejecting  those  of  a  prior  ap- 
plicant. Houston,  etc.,  R.  Co.  v. 
Smith,  63  Tex.  322. 

99.  Crescent  Coal  Co.  V.  Louis- 
ville, etc..  R.  Co..  143  Ky.  73.  135  SW 
768.  See  Wright  v.  Baltimore,  etc.. 
R.  Co.,  32  Pa.  Super.  5  (holding  that 
a  transportation  company  may  not 
discriminate  In  favor  of  particular 
persons  or  companies  merely  because 
they  have  been  engapred  In  business 
for  a  longer  time  than  other  com- 
panies). 

1.  Missouri,  etc.,  R.  Co.  v.  New 
Era  Milling  Co..  79  Kan.  435.  100  P 
27S.    And  see  rfisen   supra  notfl  98. 

3.  See  ronfltltuTlon.il  and  statu- 
tory provisions:  and  Southern  R.  Co. 
V.  'Presrott.  240  U.  S.  6S2.  3fi  SCt 
469;  Interstate  Commerce  Commn.  v. 
Baltimore,  etc..  R.  Co..  145  U.  S.  263, 
12  SCt   844,  36  L.  ed.  699;  Bras  v. 


MoConnell,  114  Iowa  401.  87  NW  290; 
State  V.  Missouri  Pac.  R.  Co.,  29 
Nebr.  650,  45  NW  785;  State  v.  Re- 
publican Valley  R.  Co..  17  Nebr.  647. 
24  NW  329.  62  AmR  424;  Johnson 
Coal  Mln.  Co.  v.  Hocking  Valley  R. 
Co..  14  ObNP  209  (holding  that  the 
statute  requiring  all  railroad  com- 
panies to  extend  equal  opportunities 
and  facilities  to  all  persons  receiving 
or  shipping  freight  Is  only  declara- 
tory of  the  common  law  applicable 
to  the  same  subjects  and  confers  no 
new  rights);  Dunlap  Lumber  Co.  v. 
Naahville,  etc.,  R.  Co..  129  Tenn.  163, 
180.  165  SW  224  (where  the  court 
said:  "[The  statutes]  merely  define 
the  common-law  duty  of  public  car- 
riers to  serve  equally  and  alike  all 
shippers  who  pay  reasonable  charge* 
for  services  required  and  comply 
with  the.  carriers  reasonable  regula- 
tions to  enable  It  to  perform  its 
functions  as  such");  Memphis  News 
Pub.  Co.  V.  Southern  R.  Co..  110  Tenn. 
684,  75  SW  941.  63  LRA  150;  State 
V.  Central  Vermont  R.  Co.,  81  Vt. 
463.  71  A  194,  130  AmSR  1065;  Min- 
neapolis, etc.,  R.  Co.  V.  Menaslia. 
Wooden  Ware  Co.,  169  Wis.  130,  160 
NW  411,  LRA1916F  732;  Bannatyne 
V.  Great  Southern,  etc.,  R.  Co.,  12  R. 
&  Can.  Tr.  Cas.  106.  See  also  supra. 
S  746. 

"Discrimination  is  a  more  danger- 
ous power  than  high  rates — If  the 
latter  is  charged  impartially  to  all. 
Hence  the  statutes  of  Congress  and 
of  the  State,  while  leaving  the  fixing 
of  rates  in  the  hands  of  commissions, 
have  directly  and  strictly  forbidden, 
under  penalties,  any  discrimination." 
Hilton  Lumber  Co.  v.  Atlantic  Coast 
Line  R.  Co.,  136  N.  C.  479,  482,  48 
SE  818.  1  AnnCas  62. 

[a]  PurpoM  of  lsfflalation.r~(l> 
Th6  purpose  of  the  Interstate  Com- 
merce Act  Is  to  insure,  not  only  an 
equality  of  rates,  but  also  an  equal- 
ity of  privileges,  to  all  shippers.  lt» 
manifest  purpose  Is  to  close  the 
doors  against  all  preferences  or  dla- 
criminatlon  directly  or  Indirectly. 
U.  S.  V.  Union  Stock  Yard,  etc.,  Co.. 
226  U.  8.  286,  33  SCt  83,  57  L.  ed. 
226;  Chicago,  etc.,  R.  Co.  v.  Klrby. 
225  U.  S.  166,  32  SCt  648,  6.6  L.  ed. 
1033,  AnnCasl914A  601;  Xjoulsville, 
etc.  R.  Co.  v.  Mottley,  219  U.  S.  467. 
31  SCt  265,  55  L.  ed.  297,  34  LRANS 
671;  Armour  Packing  Co.  v.  U.  S., 
209  U.  S.  56.  28  SCt  428,  62  L.  ed. 
681;  New  York,  etc.,  R,  Co.  v.  Inter- 
state Commerce  Commn.,  200  U.  S. 
361,  26  SCt  272,  50  L.  ed.  616:  Winn 
V.  American  Express  Co.,  149  Iowa. 
259,  128  NW  663.  (2)  "The  principal 
objects  of  the  Interstate  Commerce 
Act  were-  to  secure  just  and  reason- 
able charges  for  transportation;  to 
prohibit  unjust  discriminations  In 
the  rendition  of  like  services  under 
similar  circumstances  and  condi- 
tions; to  prevent  undue  or  unreason- 
able preferences  to  persons,  corpora- 
tions or  localities;  to  Inhibit  greater 
compensation  for  a  shorter  than  for 
a  longer  distance  over  the  same  line; 
and  to  abolish  combinations  for  the 
pooling  of  freights.  It  was  not  de- 
signed, however,  to  prevent  competi- 
tion l)Ptween  different  roads,  or  to 
interfere  with  the  customary  ar- 
rangements made  by  railway  com- 
panies for  reduced  fares  In  consid- 
eration of  Increfised  mileage,  where 
nuoh  reduction  did  not  operate  as  an 
unjust  discrimination  against  other 
persons  travelling  over  the  road.  In 
other  words.  It  was  not  Intended  to 
iornnre  the  nrlnCiple  that  one  can  sell 
at  wholesale  cheaper  than  at  retail. 
It  is  not  all  discriminations  or  pref- 
erences that  fall  within  the  Inhibi- 
tion of  the  statute;  only  such  as  are 
nnjust  or  unreasonable."  Interstate 
Commerce  Commn.  v.  Baltimore,  etc.. 
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very  generally  been  upheld,^  although  the  rules 
governing  the  requisites  and  validity  of  statutes 
generally*  apply,  and  particular  statutes  have  been 
held  void,  as  for  uncertainty.^  St^te  legislation  in 
respect  to  discrimination  is  of  course  applicable  to 
intra-state  shipments  ofily,  whether  in  terms  so 
limited  or  notj^  and  conversely  federal  legislation 
has  no  application  except  to  shipments  not  intra- 
state. 

[  i  748]  b.  Delegation  of  Power  to  Rulroad  Oom- 
mission.'^  The  power  which  the  government  pos- 
sesses to  prohibit  unjust  discrimination  may  be 
delegated  to  a  commission^  which  may  promulgate 
rules  requiring  carriers  to  afford  all  persons  equal 
facilities  in  transportation  without  unjust  discrimi- 
nation;°  and  it  has  been  held  tliat,  when  reducing 
rat^  on  the  complaint  of  anyone  that  rates  be- 
tween certain  points  on  a  certain  railroad  are  too 
high,  if  may,  for  the  purpose  of  preventing  dis- 
Griminatioii,  by  its  own  acts  reduce  the  rates  on  the 
whole  line  or  aystem.^"  la  the  exercise  of  the  power 


conferred  on  the  commission  to  correct  abuses  and 
prevent  unjust  discriminations,  the  commission  of 
course  cannot  make  rates  which  are  unjustly  dis- 
criminatory, and  which  permit  a  carrier  to  chaige 
one  person  for  a  service  a  compensation  greater  or 
less  than  it  charges  any  other  person  for  a  like 
service,  or  to  give  undue  jpreference  to  any  par- 
ticular person  or  locality;"  and  the  fact  that  a 
locality  discriminated  against  possesses  superior 
natural  advantages  which  offset  the  discrimination 
makes  no  difference.^^  The  question  as  to  what  con- 
stitutes an  unjust  discrimination  is  one  of  fact 
within  the  discretion  of  the  railroad  commission  to 
the  extent  of  making  any  rate  fixed  by  it  a  l^al 
rate  until  otherwise  determined  by  judicial  action.^^ 
749]  B.  Only  Unjust  Discrimination  Prohibited. 
At  common  law  only  unjust  discrimination  by  car- 
riers is  condemned."  So  the  constitutional  and 
statutory  provisions  of  the  state  and  federal  gov- 
ernments prohibiting  discrimination  are  very  gen- 
erally held  to  prohibit  only  nnjiist  discrimination." 


R.  Co..  145  U.  S.  263.  278,  12  SCt  844. 
36  L.  ad.  899.    (3)  It  ts  the  manifest 

£arpo8«  of  the  statutes  regulating 
iteratate  commerce  to  strike  througn 
all  pretense  and  all  ingenious  de- 
vices to  the  sabstaace  of  the  trans- 
action, and  It  ts  the  duty  of  the 
courts  to  recoernise  and  carry  Into 
elCect  such  purpose  in  suits  for  their 
enforcement,  u.  8.  v.  Milwaukee 
Ttefrigerator  Transit  Co.,  142  Fed. 
247.  (4)  With  respect*  to  service 
governed  by  the  federal  statute,  the 
paruea  are  not  at  liberty  to  alter 
the  terms  as  fixed  by  the  filed  regu- 
lations. Southern  R.  Co.  v.  Prescott, 
240  U.  S.  6X2.  36  SCt  469;  Atchison, 
etc.,  R.  Co.  V,  Robinson,  233  U.  S. 
178.  34  SCt  686.  68  L..  ed.  901;  Chi- 
cago, etc.,  R.  Co.  V.  Klrby,  225  U.  S. 
15a.  S2  SCt  648,  66  L.  ed.  1033,  Ann 
Casl914A  601  and  note.  (6>  "This 
Is  the  plain  purpose  of  the  statute 
In  order  to  shut  the  door  to  all  con- 
trivances in  violation  of  this  provi- 
sion against  preferences  and  dis- 
crimination. No  carrier  may  extend 
teny  privileges  or  facilities,'  save  as 
these  have  been  duly  specified." 
Southern  R.  Co.  v.  Prescott,  240  U.  S. 
632.  638.  36  SCt  469. 

[b1  "The  trend  of  all  modern 
IWlfllaUoB,  upon  the  part  of  the 
Legislatures  of  the  States  of  the 
Union,  as  well  as  of  that  upon  the 
part  of  the  Congress,  is  to  secure 
equal  and  Just  treatment  and  facili- 
ties to  all  shippers  similarly  situ- 
ated and  to  prevent  the  fplvlng  of 
any  preferences,  or  the  making  of 
any  discrimination  by  any  means 
whatsoever."  St.  Louis,  etc..  R.  Co. 
V.  Dixie  Cotton  OH  Co.,  112  Ark.  147, 
154,  165  SW  251. 

3.  U.  S. — Stone  v.  New  Orleans, 
etc.,  R.  Co.,  116  U.  S.  3B2,  82  SCt 
349.  391,  29  L.  ed.  6Slj  p.  Koehler, 
23  Fed.  629. 

Fla. — State  v.  Florida  East  Coast 
R.  Co.,  67  Fla.  622,  49  S  43. 

III. — Illinois  Cent  R.  Co.  v.  Peo., 
95  111.  313. 

Ky. — Louisville,  etc..  R.  Co.  v.  Cen- 
tral Stock  Yards  Co..  133  Ky.  148, 
97  SW  77S.  SO'KyL  18:  Illinois  Cent. 
R  Co.  V.  Com..  68  SW  448,  23  KyL 
644. 

Nebr. — Anderson  v.  Chicago,  etc.. 
R.  Co.,  88  N«br.  430.  129  NW  lOOS: 
State  V.  Martyn,  82  Nebr.  225,  lli 
NW  719.  23  LRANS  317,  17  AnnCas 
CS9. 

Okl. — Chicago,  etc.,  R.  Co.  v.  Fll- 
Kon.  35  Okl.  89,  128  P  298. 

Tex. — Galveston  Chamber  of  Com- 
merce V.  State  R.  Commn.,  (Civ.  A.) 
137  SW  737  [rev  on  other  grounds 
106  Tex.  101.  146  SW  673]. 

4.  See  Statutes  [36  Cyc  942  et 
■eg]. 

6.  Com.  v.  Louisville,  etc.,  R.  Co., 
46  SW  700.  701,  20  KyL  491  (holding 
that  St.  I  818.  providing  that  it  shafl 
be  unlawful  for  any  corporation  to 
make  or  give  "any  undue  or  unrea- 


sonable preference  or  advantage"  to 
any  particular  person  or  locality,  or 
any  particular  description  of  trafitc, 
in  the  transportation  of  a  like  kind 
of  traffic,  is  void  for  uncertainty; 
the  court  said:  "It  seems  to  us  the 
opinion  of  this  court  In  the  case,' 
LoulBvlUe,  etCa.  R.  Co.  v.  Com.,  99 
Ky.  132,  35  SW  129,  18  KyL  42,  59 
AmSR  467,  33  LRA  209  and  note,  Is 
decisive  of  this;  for  "undue  or  un- 
reasonable preference  or  advantage 
to  any  ttarticuler  person  or  locality' 
is  Just  as  indefinite  and  uncertain  as 
the  pharse  'Just  and  reasonable  rate 
of  toll  or  compensation'  "). 

9,  Wabash,  etc.,  R.  Co.  v.  Illinois, 
lis  U.  S.  567.  7  SCt  4,  30  L.  ed.  244; 
Central  of  Oeorgla  R.  Co.  v.  Augusta 
Rrokerave  Co..  122  Oa.  646,  50  SE 
473.  69  LRA  119;  Seawell  v.  Kansas 
City,  etc..  R.  Co.,  119  Mo.  222,  24  SW 
1002:  Steel  v.  St.  Louts,  etc,  R.  Co., 
166  Mo.  A.  811.  147  SW  217:  Fielder 
V.  Missouri,  etc.,  R.  Co.,  92  Tex.  176, 
46  SW  633  [at  (Civ.  A.)  42  SW  362]. 
Compare  Peo.  v.  Wabash,  etc.,  R.  Co., 
104  111.  476.  In  this  case  which  was 
decided  before  the  enactment  of  the 
Interstate  Commerce  Act  an  Illinois 
railroad  corporation  charged  more 
for  carrying  the  same  class  of 
freight  from  Gllman  to  New  York 
than  from  Peoria  to  New  York,  al- 
though Gllman  was  nearer  to  New 
York  than  Peoria,  and  It  was  held 
that  the  act  of  1874  prohibiting  dis- 
crimination in  charges,  applied  to 
cases  where  the  freight  was  carried 
to  points  beyond  the  state  limits. 

'^n  other  words,  while  these  stat- 
utes may  be  sued  upon  and  enforced 
with  respect  to  infringements  there- 
of pertaining  to  the  transportation 
of  goods  begun  and  ended  within  the 
limits  of  the  state  and  disconnected 
with  any  carriage  outside  of  the 
state,  they  are  without  Influence 
whatever  touching  the  subject-mat- 
ter when  the  undue  preference  re- 
lates to  the  transmission  of  property 
from  a  point  in  one  state  to  a  point 
in  another."  Steel  v.  St.  Louis,  etc., 
R.  Co.,  165  Mo.  A.  311,  317,  147  SW 
217. 

[a]  Vor  exan^e,  a  statute  pro- 
viding that.  If  any  railroad  subject 
to  the  act  unjustly  discriminates 
against  a  person.  It  shall  be  liable  to 
the  one  injured  thereby  for  a  certain 
penalty.  Is  not  applicable  to  dis- 
criminations as  to  the  delivery  of 
freight  shipped  from  another  state, 
art  4580  providing  that  the  act  shall 
apply  to  and  affoct  the  transporta- 
tion of  freight  and  cars  only  "be- 
tween points  within  the  state." 
Fielder  v.  Missouri,  etc..  R.  Co.,  92 
Tex.  176,  46  SW  633  [aff  (Civ.  A.) 
42  SW  362]. 

7.  DelegaUon  of  pcnrsr  la  ffensnl 
see  supra  1  39. 

B.  Augusta  Brokerage  Co.  v.  Cen- 
tral of  Georgia  R.  Co.,  121  Ga.  48, 
48  SE  714:  Chicago,  etc.,  R.  Co.  v. 


Fllson,  35  Okl.  89,  128  P  298;  (Galves- 
ton Chamber  of  Commerce  v.  State 
R.  Commn.,  (Tex.  Civ.  A.)  137  SW 
737  [rev  on  other  grounds  106  Tex. 
101.  146  SW  673}. 

9.  Augusta  Brokerage  Co.  v.  Cen- 
tral of  Georgia  R,  Co;,  121  Ga.  48, 
48  SB!  714. 

10.  Steenerson  v.  Great  Northern 
R.  Co.,  69  Minn.  863,  872.  72  NW  713 
(where  the  court  said:  "The  statute 
which  makes  it  the  duty  of  the  com- 
mission to  prevent  discrimination, 
when  complained  of.  clearly  Intends 
that  the  commission  shall  not  Itself 
create  such  discrimioatlon.  And,  In 
order  to  avoid  doing  so  when  reduc- 
ing the  rates  complained  of.  It  may 
be  necessary  to  reduce  rates  between 
all  other  points  on  the  line  or  sys- 
tem")- 

11.  Galveston  Chamber  of  Com- 
merce v.  State  R.  Commn.,  (Tex.  Civ. 
A.)  137  SW  717  [rev  on  other 
grounds  106  Tex.  101,  145  8W  573]; 
State  R.  Cktmmn.  v.  Galveston  Cham- 
ber of  Commerce,  61  Tex.  Civ.  A. 
476.  116  SW  94. 

19l  State  R.  Commn,  v.  Galveston 
Chamber  of  Commerce,  51  Tex.  Civ. 
A.  476,  116  SW  94. 

13.  Galveston  Chamber  of  Com- 
merce V.  State  R.  Commn.,  (Tex.  Civ. 
A.)  137  SW  737  [rev  on  other 
grounds  106  Tex.  101.  146  SW  578]; 
State  R.  Commn.  v.  Galveston  Cham- 
ber of  Commerce.  61  Tex.  Civ.  A. 
476,  116  SW  04. 

14.  Ind. — Cleveland,  etc.,  R.  Co.  v. 
Closser,  126  Ind.  348,  20  NE  159,  22 
AmSR  693,  »  LRA  764. 

Mo. — McGrew  v.  Missouri  Pao.  R. 
Co.,  230  Mo.  496.  132  SW  1076. 

Vt. — State  v.  Central  Vermont  R. 
Co..  81  Vt  463,  71  A  194,  130  AmSR 
1065. 

Can. — Culver  v.  Lester,  37  GanLJ 

421. 

Ont. — Johnson  v.  Dominion  Ex- 
pre.ss  Co..  28  Ont  203. 

Que. — Kennedy  v.  Quebec,  etc..  R. 
Co.,  21  Que.  K  B.  86.  14  CanRCas  161. 

"At  common  law.  a  common  carrier 
of  freight  was  not  bound  to  treat  all 
shippers  alike.  It  was  only  bound 
to  carry  for  every  shipper  at  a  rea- 
sonable rate.  It  might  favor  any 
particular  shipper  or  class  of  ship- 
pers where  the  circumstances  of  the 
case  warranted  a  distinction,  as 
where  the  preferred  shipper  or  class 
offered  goods  in  larpe  quantities  or 
under  such  conditions  that  they 
could  be  transported  at  less  ex- 
pense." State  V.  Central  Vermont  R. 
Co.,  81  Vt  463,  46B,  71  A  194,  130 
AmSR  1065  Iclt  Cyc]. 

15.  U.  S. — Interstate  Commerce 
Commn.  v.  netroit.  etc..  R.  Co.,  157 
U.  S.  633.  17  SCt  986.  42  L.  ed.  306; 
Interstate  Commerce  Commn.  v.  Bal- 
timore, etc..  R.  Co.,  145  U.  S.  263.  12 
SCt  844,  36  L.  ed.  699;  Union  Pac. 
R.  Co.  V.  Updike  Grain  Co..  178  Fed. 
223,  101  CCA  683  faff  Z2Z  U.  S.  216, 
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And  the  faet  that  the  statute  omits  the  word  "un- 
just" makes  no  difiEerence;  Uie  word  "diserimina- 
tion"  implies  an  unjust  or  unfair  distinction.^'  To 
constitute  an  actionable  dlBcrimination,  the  lav 
contemplates  an  undue  preference,  some  undue  or 
unjust  or  unreasonable  discrimination.^'  Mere 
inequality  of  freight  chaises  docs  not  of  itself 
amount  to  unjust  discrimination  unless  the  con- 
tracts and  circumstances  are  identical  or  similar.^" 
Th<n%  can  be  no  actionable  discrimination  between 
those  whose  situations  and  relations  to  the  carrier 
with  reference  to  the  commodity  to  be  shipped  are 
so  different  as  to  justify  or  demand  a  difference  in 
treatment.**  The  full  measure  of  the  duty  of  the 
carrier  is  to  furnish  equal  facilities  to  all  persons 
similarly  situated."  Application  of  these  rules  to 
particular  classes  of  eases  will  be  found  in  subse- 
quent sections." 

[$  750]  0.  Offer  of  Discrimination  Not  a  Viola- 
tion of  Diterstate  Oommerce  Act.  Actual  discrimi- 
nation in  rates  chatted  is  necessary  to  constitute  a 
violation  of  the  Interstate  Commerce  Act;  the  mere 
making  or  offering  of  a  discriminating  rate,  under 
which  it  is  not  shown  that  any  shipment  was  ever 
made,  constitutes  no  legal  injury  to  a  shipper  who 
is  charged  a  higher  rate." 


[$  761]  D.  Who  Are  Amenable  to  Law  against 

Discrimination.  All  common  carriers  whether  fay 
land  or  water  are  amenable  to  the  law  gainst 
unjust  discrimination.^  Statutory  prohibitions  of 
course  apply  only  to  the  des^^tod  earners.'* 
Where  two  or  more  carriers  ownii^  connecting 
lines  of  road  voluntarily  unite  in  a  joint  throi^ 
tariff,  they  virtually  form  for  tho  connected  ToaAs 
a  new  and  independent  line,  luid  as  such  become 
subject  to  the  law  agfunst  unreasonable  discrimina- 
tion." And  an  initial  carrier  which  has  become  a 
party  to  a  joint  through  rate  for  the  transportation 
of  property  over  its  own  and  connecting  lines  be- 
tween two  points  in  different  states,  which  rate  has 
been  filed  and  published  as  required  by  the  act,  can- 
not lawfully  transpoi't  property  between  such  points 
at  a  less  and  unpublished  rate  over  another  route 
and  with  different  connections.^'  But  a  connecting 
carrier  which  takes  the  cars  as  they  are  delivered  to 
it  by  the  initial  carrier  is  not  liable  for  a  discrimina- 
tion in  favor  of  shippers  of  products  in  tank  ears 
and  against  shippers  of  the  same  products  in  barrels, 
which  may  be  practiced  by  the  initial  carrier, 
merely  because  the  connecting  carrier  has  partici- 
pated in  the  adoption  of  a  joint  through  rate  for 
barrel  shipments,  which  is  in  itself  reasonable.*' 


S2  set  39.  56  Ii.  ed.  171]  (holding 
that  the  Interstate  Commerce  Act 
[S4  U.  8.  St.  at  L.  684  c  3691]  does 
not  prohibit  the  slvlns  of  all  pref- 
erences and  advantasea,  but  pro- 
hibits only  those  that  are  undue  and 
unreasonable) ;  Peavey  v.  Union  Pac. 
R.  Co..  176  Fed.  409  Tmod  228  U.  S. 
42.  32  set  22,  S6  U  ed.  88];  Davin 
Hotel  Co.  V.  Piatt.  172  Fed.  775 
(holdlniT  that  discrimination  by  a 
carrier  airalnst  a  particular  commod- 
ity la  not  necessarily  niegal  If  rea- 
sonable grounds  therefor  can  be 
shown)  ■  Gamble- Robinson  Commn. 
Co.  V.  Chicago,  etc.,  R.  Co,,  168  Fed. 
161,  94  CCA  217,  21  LRANS  9R2.  16 
AnnCas  613;  U.  S.  v.  Wells-Fargo 
Express  Co.,  161  Fed.  606  [afl  212 
U.  S.  S22,  29  sot  31S,  S3  L.  ed.  6351: 
U.  S.  V.  Oregon  R.,  etc.,  Co..  1B9  Fed. 
976;  Interstate  Commerce  Commn.  v. 
Chicago  Great  Western  R.  Co.,  141 
Fed.  1003  [aff  209  U.  S.  108,  28  SCt 
493.  52  L.  ed.  705]:  U.  S.  v.  Chicago, 
etc.,  R.  Co.,  127  Fed.  785.  62  CCA  465; 
Oregon  Sbort  Line.  etc..  R-  Co.  v. 
Northern  Pac.  R.  Co.,  61  Fed.  168. 
169,  161,  162.  9  CCA  409,  410,  412, 
413  [arr  61  Fed.  465,  466,  467,  472,  473]. 

Ark. — Choctaw,  etc.,  R.  Co.  v. 
State.73  Ark.  373.  84  SW  502.  92  SW  26. 

Fla. — State  v.  Florida  East  Coast 
R.  Co..  64  Fla.  112,  69  S  385. 

111. — Chicago,  etc.,  R.  Co.  v.  Peo., 
67  111.  11,  23,  16  AmR  599  (holdlnjf 
that  the  power  of  the  legislature  la 
by  Implication  restrained  to  the  pro- 
hibition of  those  discriminations 
which  are  unjust  by  a  provision  of 
the  constitution  that  "the  Generitl 
Assembly  shall  pass  laws  to  correcL 
abuses  and  prevent  unjust  discrimi- 
nation and  extortion  In  the  rates  of 
freight  and  pas.sengcr  tariffs  on  the 
difTcrent  roads  in  the  state,  and  en- 
force such  laws  by  adequate  penal- 
ties, to  the  extent,  if  necessary  for 
that  purpose,  of  forfeiture  of  their 
property  or  franchises"). 

Ind. — Pittsburgh,  etc..  R.  Co.  v. 
Mitchell.  175  Ind.  196.  91  NB  735.  93 
NE  996  (holding  that  the  Interstate 
Commerce  Act  allows  differential  and 
discriminative  rates  so  long  as  they 
are  not  unjust  or  do  not  opernte  un- 
fairly, and  thf  essence  of  the  act  Is 
that,  whatever  the  rate  is.  it  Khali 
be  the  same  to  all  persons  similarly 
situated). 

Ky. — rnm.  v.  CheBaoeake.  Cftc  R. 
Co.,  72  SW  758,  24  KyL  1887;  Louis- 
ville, etc.,  R.  Cn,  v.  Com.,  104  Ky. 
35.  46  SW  207.  20  KyL  371  (holding 
that  Const,  t  196.  providing  that 
"transportation  of  freight  and  pas- 


sengers by  railroad,  steamboat,  or 
other  common  carrier  shall  be  so 
regulated  by  general  law  as  to  pre- 
vent unjust  discrimination,"  author- 
ises the  legislature  to  prescribe  other 
circumstances  and  conditions  than 
those  prescribed  in  Const.  I  216.  in 
which  carriers  may  discriminate  in 
respect  to  charts  for  transporta- 
tion, being  a  recognition  of  the  Jus- 
tice of  authorizing  discrimination 
deemed  Just). 

Miss. — Laurel  Cotton  Mills  t. 
Gulf,  etc.,  R.  Co.,  84  Hiss.  839.  87 
S  134,  66  LRA  433. 

Tex. — Texas,  etc.,  R.  Co.  v,  Langs- 
dale.  (Civ.  A.)  30  SW  681. 

Vt. — State  V.  Central  Vermont  R. 
Co.,  81  Vt.  463.  71  A  194,  180  AmSR 
1066  (holding  that  Acts  tl8S2]  p  47 
No.  36  [Vt.  St.  3902-3904]  requiring 
railroads  to  give  all  persons  "reason- 
able and  equal  terms  .  .  .  facili- 
ties and  accommodfttfons"  for  the 
transportation  of  freight,  etc..  must 
he  construed  In  the  1  Ight  of  Acts 
[1882]  p  47  No.  37  [Vt.  St.  3896] 
authorizing  a  railroad  corporation  to 
establish  rates,  etc.,  and  when  so 
done,  it  requires  a  railroad  corpora- 
tion to  make  rates  reasonable  and 
equal  as  required  by  the  common 
law.  and  it  Is  but  declaratory  of  the 
common  law  defining  the  right-s  and< 
obligations  of  carriers). 

16.  U.  S.  V.  Wells-Fargo  Express 
Co..  161  Fed.  606  [aft  212  U.  S.  622, 
29  SCt  315.  53  L.  ed,  636].  And  see 
Missouri,  etc,  R.  Co.  v.  Thompson,  65 
Tex.  Civ.  A.  12.  118  SW  618  Irev  on 
other  grounds  126  SW  2571  (where  It 
was  said  that  the  term  "discrimina- 
tion," used  In  a  statute  In  Its  ordi- 
nary acceptation  as  meaning  a  de- 
livery showing  B  preference  for  or 
against  a  shipper  In  the  performance 
of  any  act  essential  to  the  comple- 
tion of  that  service  Is  synonymous 
with  "delay"  as  used  in  the  statute), 

17.  Choctaw,  etc..  R.  Co.  v.  State. 
73  Ark.  373,  84  SW  602,  92  SW  26; 
Wynn  v.  Wabarti  R.  Co.,  Ill  Mo.  A. 
642,  86  SW  662. 

18.  Roberta  v.  Philadelphia,  etc., 
R.  Co..  22  Pa,  Dist.  935. 

19.  V.  S.  V.  Oregon  R.,  etc.,  Co., 
159  Fed.  976;  Choctaw,  etc.  B.  Co.  v. 
State,  73  Aril,  873,  84  SW  602,  92 
SW  26, 

"To  constitute  actionable  discrimi- 
nation In  the  matter  of  falling 
to  furnish  transportation  facilities 
there  must  be  some  undue  or  unjust 
preference,  something  In  the  facts 
tending  to  show  that  the  conduct  of 
the  carrier  was  superinduced  by  a 


desire  to  favor  one  shipper  over  an- 
other, to  give  an  unjust  preference 
to  one  over  the  other,  and  thereby  to 
attempt  to.  create  a  monopoly — to 
'pull  down  one  man's  business  while 
building  up  another's.'  But  If  the 
facts  show  that  'those  who  are  In 
substantially  the  same  situation  with 
reference  to  the  carrier  are  treated 
with  the  same  consideration  and  ac- 
corded the  same  privileges,  there  ca.n 
be  no  actionable  discrimination.'  "  St. 
Louis  Southwestern  R.  Co.  v.  Clay 
County  Gin  Co.,  77  Ark.  357,  363.  92 
SW  631. 

SO.  St.  Louis,  etc.,  R.  Co.  v.  Dixie 
Cotton  Oil  Co.,112  Ark.  147,166  SW  251. 

"Railway  companies  are  only 
bound  to  give  the  same  terms  to  all 

Sersons  alike  under  the  same  con- 
Itlons  and  circumstances,  and  .  .  . 
any  fact  which  produces  an  Inequal- 
ity of  condition  and  a  change  of 
circumstances  Justlflea  an  Inequality 
of  charge."  Interstate  Commerce 
Commn.  v.  Baltimore,  etc.,  R.  Co., 
145  XT,  S.  263,  283,  12  SCt  B44,  36  L. 
ed.  699. 

31.  See  infra  S  761  et  seq. 
33.  Lehigh  Valley  R.  Co. 
Rainey,  112  Fed.  487.  See  Taylor 
Metropolitan  R.  Co..  [1906]  2  K.  B. 
65  (where  it  was  held  that,  where  a. 
person  alleges  that  a  railroad  com- 
pany has  charged  him  a  rate  for 
goods  which  Is  higher  than  that 
charged  to  another  person  In  respect 
of  goods  of  the  same  description, 
contrary  to  |  90  of  the  Railway 
Clauses  Act  [1.845],  he  must  show 
that  the  goods  of  that  other  person 
have  actually  been  carried  by  the 
company  at  the  lower  rate,  and  It  Is 
not  sumclent  to  show  that  the  com- 
pany has  advertised  such  a  rate  in 
their  boohs). 

aa.    Sec  supra  SS  746-748. 
S4,    See  statutory  provisions. 

35.  Cincinnati,  etc..  R,  Co.  V.  In- 
terstate Commerce  Commn.,  162  U.  8. 
184,  16  SCt  700,  40  L.  ed.  935  [aff 
9  CCA  689  mem  (rev  56  Fed.  925)]; 
ir.  S.  V.  Vacuum  Oil  Co..  153  Fed, 
598;  Chicago,  etc.,  R,  Co.  v,  Osborne, 
62  Fed.  912,  3  CCA  34";  Blair  v. 
Sioux  City,  etc.,  R.  Co.,  109  Iowa 
369,  80  NW  673:  Blair  v,  Sioux  City, 
etc..  R.  Co..  (Iowa)  78  NW  1063. 

36.  n.  S.  V.  Vacuum  Oil  Co,,  158 
Fed.  5&S. 

37.  Penn.  Refining  Co,  v.  Western 
New  York.  etc..  R.  c!o,.  20S  U.  S,  208, 
28  SCt  268.  52  L.  ed.  456  [aft  137 
Fed.  343.  70  CCA  23]  (holding  that 
thin  la  so  notwithstanding  a  pro- 
vision  of  the   Interstate  Commerce 
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OompanieB  engaged  in  Bwitching.    A  railroad 

company  holding  itself  oat  to  the  public  as  ready 
to  do  switching,  which  requires  it  to  have  its  own 
rails  and  right  of  way,  and  to  go  on  the  rails  and 
right  of  way  of  another  company  with  which  it  has 
no  express  contract  relating  either  to  compensation 
for  switching  or  to  track  rights,  is  a  common  car- 
rier, and  as  such  must  switch  cars  without  discrimi- 
nation gainst  a  disfavored  shipper.^ 

752]  £.  In  Whoge  Favor  Law  against  Discrizni- 
nation  Operative — 1.  Shippers.  Primarily  the  rule 
against  unjust  discrimination  is  intended  for  the 
protection  of  shippers.^ 

[9  753]  2.  LocEOities."  The  rule  both  at  common 
law  and  under  statutes  prohibitii^  unjust  discrimi- 
nation is  that  commoni  carriers  must  not  unjustly 
discriminate  in  favor  of  the  business  of  one  locality 
or  station  to  the  disadvantage  of  other  localities  or 
stations.'*  But  neither  at  common  law  nor  under 
the  statutes,  state  or  federal,  is  the  carrier  pro- 
hibited from  giving  a  preference  or  advantage,  or 
from  discriminating  between  localities,  provided 
such  preference,  advantage,  or  discrimination  is  not 
unreasonable.^  The  rule  was  not  intended  to  re- 
quire that  precisely  the  same  aocommodation  should 
be  made  for  freight  traffic  at  every  station  on  a  lino' 
of  road,  irrespective  of  its  size  or  importance.''  But 
it  is  no  jostification  for  discriminating  in  favor  of 
one  locality  and  against  another  tiiat  the  latter  is 


poasessed  of  greater  nstoral  advant^es  than  the 
former."  Nor  is  a  carrier  justified  in  discrimi- 
nating in  favor  of  one  locality,  to  the  disadvanti^ 
of  another  because  of  the  fact  that  the  former  ha? 

made  subscriptions  in  aid  of  building  its  road.*"  A 
carrier  cannot,  with  the  purpose  of  building  up  a 
port  on  its  own  line  at  the  expense  of  another  on  a 
rival  road,  adopt  rates  unreasonable  in  themselves, 
nor  which  are  unduly  preferential  to  its  own  port 
and  unduly  prejudicial  to  the  other  or  to  the  pub- 
lic.'" Where  no  undue  discrimination  by  defendant 
carrier  against  the  shipper  or  the  locality  of  its 
plant  is  found,  and  the  community  declared  to  be 
prejudiced  by  the  established  conditions  has  not 
complained  and  is  not  a  party  to  the  proceeding, 
and  the  rate  complained  of  is  intrinsically  reason- 
able, the  mere  fact  that  other  carriers  have  adopted 
a  lower  schedule  from  the  shipper's  district  to 
points  other  than  the  one  designated  affords  no 
foundation  for  a  finding  by  the  interstate  commerce 
commission  that  such  rate  is  unreasonable  and  dis- 
criminatory as  matter  of  law,  and  an  order  of  the 
commission  that  defendant  desist  from  subjectii^ 
the  community  to  undue  prejudice  in  respect  of 
rates  should  be  enjoined." 

754]  3.  Connecting  Carriers.**  The  common- 
law  obligations  of  a  railroad  company  to  a  connect- 
ii^  line  are  the  same  as  to  reception,  transportation, 
and  delivery  of  freight  as  those  existing  between  a 


Act  which  provides  that  a  carrier 
wbich  "shall  do,  cause  to  be  done, 
or  permit  to  be  done,  any  act,  mat- 
ter, or  thing  In  this  act  prohibited 
or  declared  to  be  unlawful  shall  be 
liable  for  the  full  amount  of  dam- 
aRes  sustained  by  one  Injured  thereby. 

38.  Larabee  Flour  Mills  Co.  v. 
Missouri  Pac.  R.  Co..  74  Kan.  808,  88 
P  72,  Compare  Kentucky,  etc., 
Brldee  Co.  v.  Louisville,  etc.,  R.  Co., 
37  Fed.  667,  2  L.RA  289  [app  dlsm 
149  U.  S.  777  mem.  13  SCt  1048  mem. 
37  L..  ed.  964  mem] '(where  a  bridge 
and  switching  company  was  held  not 
a  common  carrier  of  interstate  com- 
merce within  the  meaning  of  the  In- 
terstate Commerce  Act).  See  also 
supra  S  20. 

39.  See  cases  passim. 

[a]  Thm  principal  vnrposa  of  tli* 
sAcoiiA  section  of  thm  Iut*nitat«  Oou- 
maro*  Aot  (1)  was  to  prevent  unjust 
discrimination  In  rates  between  ship- 
pers. Interstate  Commerce  Commn. 
V.  Alabama  Midland  R.  Co.,  168  U.  S. 
144,  18  SCt  45,  42  L.  ed.  414;  Wight 
V.  U.  S.,  167  U.  S.  612.  17  SCt  822, 
42  Ia.  ed.  25S;  Texas,  etc.,  R.  Co.  v. 
Interstate  Commerce  Commn.,  162 
U.  S.  197,  16  sot  666,  40  I...  ed.  940; 
Interstate  Commerce  Commn.  v. 
Western,  etc.,  R.  Co.,   88   Fed.  186 

taff  93  Fed.  83.  35  CCA  217  (aff  181 
r.  S.  29.  21  SCt  512.  45  L.  ed.  729)]. 
(2)  This  section  does  noit  relate  to 
preferences  as  between  localities  or 
to  preferences  In  facilities  furnished, 
except  so  far  as  the  facilities  fur- 
nished or  denied  make  the  rate  a 
discriminating  one.  Interstate  Com- 
merce Commn.  v.  Western,  etc.,  R. 
Co.,  supra:  U.  S.  v.  Delaware,  etc. 
R.  Co..  40  Fed.  101.  See  also  infra 
i  709  et  sea. 

30.  PiicatoilBatloB  la: 
Transportation   of   oars   Bee  Infra 

S  763. 

Furnishing  facilities  for  transporta- 
tion in  general  see  infra  §  7G2. 

31.  V.  S- — Allen  v.  Oregon  R.,  etc., 
Co..  98  Fed.  16. 

Colo. — Colorado,  etc.,  R.  Co.  v. 
State  Commn.,  54  Colo.  64.  129  P  606. 

111. — Chicago,  etc.,  R.  Co.  v.  Peo.. 
67  111.  11.  16  AmR  599. 

N.  J. — Pennsylvania  R.  Co.  v. 
Board  of  Public  Utility  Comrs.,  S3 
N.  J.  L.  67,  83  A  946  [aff  87  A  801. 
84  N.  J.  I..  764,  88  A  1103]. 

Tex. — Galveston  Chamber  of  Com- 
merce V.  State  R.  Oommn.,  (Civ.  A.) 
137  8W  737  (rev  on  other  grounds 


106  Tex.  101,  146  SW  B73]:  State  R. 
Commn.  v.  Galveston  Chamber  of 
Commerce,  61  Tex.  Civ.  A.  476.  115 
SW  94. 

Wis. — Ayres  v.  Chicago,  etc,  R.  Co., 
71  Wis.  372,  37  NW  432.  5  AmSR  226. 

"The  company  owes  the  same  duty 
to  shippers  at  any  one  station  as  It 
does  to  the  shippers  at  any  other 
station  of  the  same  business  import- 
ance. ...  No  one  station,  much 
less  any  one  shipper,  has  the  right 
to  command  the  entire  resources  of 
the  company  to  the  exclusion  or 
prejudice  of  other  stations  and  other 
shippers."  Ayrea  v.  Chloago,  etc.,  R. 
Co..  71  Wis.  372,  381.  87  RW  482,  6 
AmSR  226. 

38.  Interstate  Commerce  Commn. 
V.  Alabama  Midland  R.  Co.,  168  U.  S. 
144.  18  SCt  45,  42  L.  ed.  414 ;  Inter- 
state Commerce  Commn.  v.  Chicago 
Great  Western  R.  Co..  141  Fed.  1003 
[aff  209  U.  S.  108,  28  SCt  493,  62  L. 
ed.  706.    See  also  Infra  I  760  et  seq. 

33.  Michie  v.  New  York,  etc.,  R. 
Co.,  151  Fed.  694. 

[a]  Bale  applied. — (1)  A  demur- 
rage or  "car  service"  charge,  made 
by  an  Interstate  railroad  company 
for  the  time  during  which  cars 
loaded  with  hay  are  left  standing 
on  Its  tracks  at  a  suburban  station 
in  Boston  after  the  expiration  of  the 
time  given  for  unloading.  Is  not  dis- 
criminative within  the  meaning  of 
the  Interstate  Commerce  Aot  (24  U. 
S.  St.  at  L.  380  c  104  S  3),  because 
at  South  Boston  which  is  the  ter- 
minal of  the  road  in  the  city,  a  hay 
shed  ts  provided  into  which  hay  Is 
unloaded  at  the  request  of  a  con- 
signee to  the  extent  of  its  capacity, 
and  where  It  is  stored  at  a  somewhat 
less  rate,  the  charge  being  the  same 
at  the  two  places  where  nay  is  left 
In  the  car.  Mlchle  v.  New  York,  etc., 
R.  Co.,  161  Fed.  694.  (2)  Under  a 
statute  of  South  Dakota  which  pro- 
hibits any  common  carrier  from  giv- 
ing unreasonable  preference  and  tm- 
Doslng  unreasonable  disadvantages 
on  any  particular  locality  or  any  de- 
scription of  traffic  similarly  situ- 
ated, rules  and  practice  of  an  ex- 
press company  to  refuse  to  receive 
packages  of  money  on  the  day  pre- 
ceding that  on  which  the  only  trains 
carrying  express  matter  start  from 
places  of  tender  for  the  destination 
of  the  packages  between  six  twenty- 
nine  and  elgnt  A.  M.  do  not  violate 
the  aectlon,  where  the   rules  and 


practice  are  universal,  apply  to  all 
cities  and  towns  except  certain  large 
cities,  and  apply  to  forty  cities  and 
towns  in  South  Dakota.  Piatt  v. 
Lecocq,  158  Fed.  723,  8B  CCA  621. 
15  IiRANS  658  [rev  150  Fed.  391]. 

3^  Interstate  Commerce  Commn. 
v.  Louisville,  etc..  R.  Co.,  73  Fed. 
409;  Vlcksburg,  etc.,  R.  Go.  v.  State 
R.  Commn.,  137  La.  747,  69  A  161; 
State  R.  Commn.  v.  Galveston  Cham- 
ber of  Commerce,  105  Tex.  107,  145 
SW  573  [rev  <Clv.  A.)  137  SW  737]; 
State  R.  Commn.  v.  Galveston  Cham- 
ber of  Commerce,  51  Tex.  Civ.  A. 
476,  lis  SW  94  [dlst  SUte  R. 
Commn.  v.  Galveston  Chamber  of 
Commerce,  supra]. 

"We  know  of  no  rule,  however,  of 
reason  or  of  Jaw.  which  imposes  upon 
a  carrier  the  burden  of  eompensat- 
Ing,  by  preferential  rates,  the  disad- 
vantage, resulting  from  unfavorable 
location,  under  which  either  a  com- 
munity or  a  particular  shipper  may 
labor."  Vlcksburg,  etc,  R.  Co.  v. 
State  R.  Commn.,  137  La.  747.  763, 
69  S  161. 

"That  rates  should  be  fixed  In  In- 
verse proportion  to  the  natural  ad- 
vantages of  competing  towns,  with 
the  view  of  equalizing  'commercial 
conditions,'  as  they  are  sometimes 
described.  Is  a  proposition  unsup- 
ported by  law  and  quite  at  variance 
with  every  consideration  of  Justice. 
Blach  community  Is  entitled  to  the 
benefits  arising  from  Its  location  and 
natural  conditions,  and  the  exaction 
of  charges  unreasonable  In  them- 
selves or  relatively  unjust,  by  which 
those  benefits  are  neutralized  or  Im- 
paired, contravenes  alike  the  pro- 
visions and  the  policy  of  the  stat- 
ute." Eau  Claire  Bd.  of  Trade  v. 
Chicago,  etc.,  R.  Co..  6  Int.  Com. 
Commn.  264,  293  [quot  with  appr 
State  R.  Commn.  v.  Galveston  Cham- 
ber of  Commerce,  61  Tex.  Civ.  A. 
476.  115  SW  94]. 

36^  Portland  R.,  etc.,  Co.  v.  State 
R.  Commn,,  66  Or.  468,  106  P  709, 
109  P  273. 

36.  Interstate  Commerce  Commn. 
V.  Louisville,  etc.,  R.  Co.,  118  Fed.  613. 

37.  Philadelphia,  etc.  R.  Co.  v. 
U.  S^  240  U.  S.  384.  36  SCt  354  [rev 
219  Fed.  988]. 

38.  Olvlng  oredlt  to  some  con- 
necting carriers  and  requiring  pre- 
payment of  others  see  Infra  i  778. 

■wltoh    oonneottowii  toM 
see  infra  S  767. 
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railroad  and  an  indiTidual  shipper;^^  and  there 
must  'be  no  disorimination  in  rates,  chaiges,  and 
faoiUties  in  favor  of. one  connecting  line  or  i^aiast 
others;  equal  rates  and  facilities  for  equal  service 
must  be  given  to  alL***  But  whatever  rights  or  |mvi- 
legra  other  than  those  beloi^ng  to  a  natural  person 
are  claimed  by  one  railroad  company  against  a  con- 
necting company  must  be  found  either  in  the  char- 
ters of  the  company  or  arise  from  contTaot.'^  As 
at  common  law  a  currier  is  not  bound  to  carry 
except  on  its  own  line ;  if  it  contracts  to  go  beyond, 
it  may,  in  the  absence  of  statutory  r^:ulation,  de- 
termine for  itself  what  agencies  it  will  employ.^ 
In  consequence 'a  railroad  company,  by  contraetii^ 
for  the  shipnunt  and  delivery  of  goods  beyond  its 
own  terminus  over  a  particular  one  of  its  connect- 
ing lin^,  will  not  be  treated  as  unjustly  discrimi- 
nating against  another  connecting  line,  because  the 
first  mentioned  company  refuses  to  issue  through 
bills  of  lading  for  the  shipment  over  the  latter  of 
goods  consigned  to  the  same  point  of  destination.^^ 
So,  in  the  absence  of  constitutional  or  statutory 
provisions  to  the  contrary,  the  carrier  may  enter 
into  a  contract  with  one  connecting  carrier  for 
through  transportation,  through  traffic,  through 
billing,  and  for  the  division  of  through  freights, 
without  being  obligated  to  enter  into  a  similar  con- 
tract wiUi  another  connecting  carrier.**  A  provision 
in  a  state  constitution  which  forbids  a  railroad  com- 
pany to  make  discrimination  in  rates  is  not  violated 
by  refusing  to  give  to  a  connecting  road  the  same 


arrangements  as  to  through  rates  which  are  given 
to  another  connecting  line,  unless  the  conditions  as 
to  the  service  are  substantially  alike  in  both  casea.*^ 

[$  755]  4.  Telegraph  Oompaaies.  Where  a  rui- 
road  company  is  voluntarily  transporting  and  de- 
liveiin^,  between  stations  on  its  line,  empkqrees  and 
freight  for  an  incorporated  pubtic  tel^aph  com- 
pany, and  refuses  similar  service  to  othen  without 
sufficient  excuse,  it  is  guilty  of  unjust  d^erimina^ 
tion,  and  may  be  compelled  to  perform  such  service 
for  a  reiuonable  compensation  to  another  incorpo- 
rated putilie  tel^aph  company,  althoc^  the  serv- 
ice rendered  is  under  a  contract,  where  it  does  not 
diiEcr  from  that  performed  for  other  shippers, 
except  as  to  delivery  between  stations."  A  contract 
to  perform  such  services  for. one  tel^aph  company 
and  not  to  perform  similar  services  for  another  is 
against  public  policy  and  void.*' 

[i  7561  6.  ]^rea8  Oompaniea— a.  In  Absence  of 
Special  StatnteB.  Bulroad  companies  are  not  re- 
quired by  usage  or  common  law  to  transxHirt  the 
traffic  of  independent  express  companies  over  their 
lines  in  i^e  manner  in  which  the  traffic  is  usually 
carried  and  handled.^  A  railroad  company  per- 
forms its  whole  duty  to  the  public  at  large  and  to 
each  individual  when  it  aflorids  the  public  til  rea- 
sonable express  accommodations.^*  It  has  been  held 
by  the  supreme  court  of  the  United  States  and  by 
the  courts  of  most  of  the  states  in  which  the  ques- 
tion has  arisen  that,  in  the  absence  of  statute  or 
usage,  railroad  companies  are  not  obliged  to  furnish 


89.   Bee  Infra  i  988  et  seq. 

40.  Louisville,  etc.,  R.  Co.  v.  U.  S., 
2S8  U.  S.  1,  86  set  696.  61  L.  ed.  1177 
Caff  216  Fed.  6721;  Louisville  R.  Co. 
V.  U.  S..  227  Fed.  26$:  Pennsylvania 
Co.  V.  U.  S.,  214  Fed.  446  [aft  236 
U.  S.  351.  35  set  370,  69  L.  ed.  816]: 
CuttlnK  V.  Florida  R.,  etc.,  Co..  36 
Fed.  663;  Macon,  etc.,  R.  Co.  v.  Gra- 
ham, 117  Ga.  B65,  43  SE  1000;  Hous- 
ton, etc.,  R.  Co,  V.  Lone  Star  Salt 
Co..  19  Tex.  Civ.  A.  676,  48  SW  619. 

[a]  Tims  It  has  been  held  that  a 
railway  company  which  has  extended 
Its  line  of  road  to  the  bank  of  a 
navfrable  stream,  and  there  con- 
structed a  wharf,  with  a  view  to 
facilitating  the  handling  of  freight 
received  from,  or  consigned  to. 
steamboats  usln^  such  stream,  is 
bound  to  afford  the  owners  of  com- 
peting boats  equal  privileges  with 
respect  to  the  use  of  the  wharf  and 
Its  appliances.  Macon,  etc,  R.  Co. 
V.  Graham,  117  Ga.  555,  43  SE  1000. 

41.  Shelbyvllle  R,  Co.  v.  Louis- 
ville, etc.,  R.  Co.,  82  Ky.  541;  Hed- 
ding  V.  Gallagher,  72  N.  H.  377,  57  A 
226,  64  LRA  811;  Rio  Grande,  etc..  H. 
Co.  V.  State  R.  Commn.,  (Tex.  Civ. 
A.)  175  SW  1116. 

43.  Atchison,  etc.,  R.  Co.  v.  Den- 
ver, etc.,  R.  Co..  110  U.  S.  667,  4 
set  185,  28  L.  ed.  291;  Gulf,  etc.,  R. 
Co.  V.  Miami  SS.  Co.,  86  Fed.  407,  30 
CCA  142;  St.  Louis  Drayage  Co.  v. 
LoulsviMe.  etc..  R.  Co.,  65  Fed.  39. 

"His  contract  is  equivalent  to  an 
extension  of  his  line  fDr  the  purposes 
of  the  contract,  and  If  he  holds  him- 
self out  as  a  carrier  beyond  the  line, 
so  that  he  may  be  required  to  carry 
In  that  way  for  all  alike,  he  may 
nevertheless  confine  himself  in 
carrying  to  the  particular  route  he 
choose.s  to  use.  He  puts  Ijimsoif  in 
no  worse  position,  by  extending  his 
route  with  the  hfelp  of  others,  than 
he  would  occupy  If  the  means  of 
transportation  employed  were  all  his 
own.  He  certainly  may  select  his 
own  ngfTicics  and  his  own  n.'*so- 
cfates  for  doing  his  own  work." 
Atchison,  etc.,  R.  Co.  v.  Denver,  etc., 
R.  Co.,  no  U.  S.  667,  680,  4  SCt  185, 
28  L.  ed.  201. 

fa]  Tlie  Interstate  Commeres  Act 
floes  not  take  away  this  right.  Pres- 


cott,  etc.,  R.  Co,  V.  Atchison,  etc.,  R. 
Co.,  73  Fed.  438;  Little  Rock,  etc.,  R. 
Co.  V.  St.  Louis,  etc.,  R.  Co.,  41  Fed. 
669  [app  dISTO  149  U.  S.  779  mem,  13 
SCt  1049  mem,  87  L.  efl.  963  mem]. 

48.  State  v.  Wrightsvllle,  etc..  R. 
Co.,  104  Ga.  437,  30  SE  891. 

44.  Atchison,  etc.,  R.  Co.  v.  Den- 
ver, etc.,  R.  Co.,  110  U.  S.  667,  4  SCt 
185.  28  L,  ed.  291:  Gulf,  etc.,  R.  Co. 
v.  Miami  SS.  Co..  86  Fed.  407.  416.  SO 
CCA  142  (where  it  was  said:  "It 
puts  Itself  In  no  worse  position  by 
extending  Its  route  with  the  help  of 
others  than  It  would  occupy  If  the 
means  of  transportation  employed 
were  all  its  own'  >;  Prescott,  etc.,  R. 
Co.  V.  Atchison,  etc.,  R.  Co.,  73 
Fed.  438 ;  St.  Louis  Dravage 
Co.  v.  Louisville,  etc..  R.  Co.,  65  Fed. 
39;  Little  Rock,  etc.,  R.  Co.  v.  St. 
Louis,  etc..  R.  Co.,  63  Fed.  775,  11 
(X:A  417.  26  LRA  192  [aff  69  Fed. 
400];  Oregon,  etc.,  R.  Co.  v.  Northern 
Pac.  R.  Co.,  51  Fed.  466  [aff  61  Fed. 
168,  9  CCA  409] ;  Kentucky,  etc.. 
Bridge  Co.  v.  Louisville,  etc..  R.  Co., 
37  Fed.  567,  2  LRA  289  [app  dlsm 
149  U.  S.  777  mem.  13  SCt  1048  mem, 
37  L.  ed.  964  memj. 

[a]  BS*ot  of  itatat*.~(l)  U.  B. 
Rev.  St.  S  5258  (embracing  the  act  of 
June  16,  1866).  authorizing  the  car- 
riage of  traffic  from  one  state  to  an- 
other, and,  to  that  end,  the  forma- 
tion of  continuous  lines  by  mutual 
agreement,  confers  no  power  to  com- 
pel a  railroad  company  to  make 
through  routes  and  through  rates 
with  one  connecting  line  because  it 
has.  by  agreement,  made  them  with 
another.  Kentucky,  etc..  Bridge  Co. 
V.  Louisville,  etc..  R.  Co.,  37  Fed.  567, 
2  LUA  289  [app  dlsm  149  U.  S.  777 
mem.  13  SCt  104R  mem,  37  L.  ed. 
964  mem].  (2>  A  court  of  equity 
has  no  power,  either  at  common  law 
or  under  the  Interstate  Commerce 
Act,  to  compel  a  railroad  company 
engaged  in  Interstate  commerce  to 
enter  Into  a  contract  with  another 
cnmpany  for  a  Joint  through  rate 
and  joint  through  routing  of  freight 
and  passengers.  Little  Rock,  etc., 
R.  Co.  V.  St.  Louis,  etc.,  R.  Co.,  41 
Fed.  559  tapp  dtsm  149  U.  S.  779.  13 
SCt  1049  mem,  37  L.  ed.  963  mem]. 

45.  Atchison,  etc.,  R.  Co.  v.  Den- 


ver, etc,  R.  Co..  110  XT.  8.  667,  4  SCt 
186,  88  L.  ed.  291. 

48.  State  V.  Atlantic  Coast  Line 
R.  Co.,  61  Fla.  678,  40  S  876;  State  v. 
Atlantic  Coast  Line  R.  Co.,  61  Fla. 
643,  41  S  629. 

4t.  Cumberland  Tel.,  etc.,  Co.  v. 
Morgan's  Louisiana,  etc.,  R.  Co.,  61 
La.  Ann.  29,  24  S  803,  72  AmSR  44«. 

46.  Memphis,  .  etc,  R.  Co.  v. 
Southern  Express  Co.,  117  U.  S.  1,  6 
SCt  542,  628,  39  L.  ed.  791;  Louis- 
ville, etc.,  R.  Co.  V.  Keefer.  146  Ind. 
21.  44  NE  796,  68  AmSR  348,  38  LRA 
38;  Sargent  v.  Boston,  etc.,  R.  Co., 
115  Mass.  416;  Atlantic  Express  Co. 
v.  Wilmington,  etc.,  R.  Co..  Ill  N.  C. 
463,  16  SB  393,  32  AmSR  805.  IS 
LRA  393  and  note. 

"Was  appellant,  in  the  carriage 
for  the  express  company  of  goods 
and  appellee  its  agent  In  charge 
thereof,  performing  a  duty  as  a  com- 
mon carrier,  or  was  it  performing  a 
service  foreign  to  its  duties  as  a 
common  carrier,  and  which  It  could 
not  have  been  compelled  to  perform? 
Railroad  companies  are  not  required 
by  usage  or  common  law  to  trans- 
port the  traffic  of  Independent  ex- 
press companies  over  Its  lines  In  the 
manner  in  which  the  traffic  is  usu- 
ally carried  and  handled,  and  they 
need  not,  in  the  absence  of  a  statute 
requiring  it,  furnish  to  such  express 
companies  equal  facilities  for  doing 
an  express  business  upon  their  pas- 
senger trains.  Express  Cases.  117 
U.  S.  1.  6  SCt  542,  62S,  29  L.  ed.  791; 
Sargent  v.  Boston,  etc..  R.  Co..  115 
Mass.  416."  Louisville,  etc.,  R.  Co.  V. 
Keefer,  146  Ind.  21.  26,  44  NE  796, 
58  AmSR  348,  38  LRA  93. 

[a]  Xnl*  applied. — A  railroad  cor- 
poration Is  not  bound  to  furnish  an 
expressman,  who  seeks  to  carry  on 
his  business  over  Its  road,  with  fa- 
cilities and  accommodations  different 
In  kind  from  those  furnished  to  the 
general  public;  and  the  fact  that  it 
has  furnished  him  with  facilities  for 
many  years,  and  that  he  has  thereby 
acquired  a  valuable  buslT\<e8S,  is  Im- 
material. Sargent  v.  Boston,  etc., 
R.  Corp.,  ll.'i  Mass.  416. 

48.  St.  Louis,  etc..  R.  Co.  V.  South- 
ern Express  Co.,  117  U.  S.  1,  6  SCt 
542,  628,  29  L.  ed.  791. 


For  later  oaan,  derelopnwntB  and  dunffea  in  the  law  b«e  uumulatlve  Annoutlona,  aame  title,  pagjp  an^o^e ^ 
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an  express  eompaay  with  faeilities  for  dmia  an 
express  basiness  on  their  Maea  of  road,  sneh  as 
they  provide  for  themselves  or  afford  to  another 
express  company  under  8i>eeial  agreement;"*  that  to 
entitle  an  express  company  to  faeilities  for  trans- 
acting its  express  business  on  a  railroad  a  special 
contract  is  necessary;"^  and  that  it  is  not  enough 
to  establish  a  usage  to  carry  for  some  egress  com- 
pany or  to  furnish  the  public  in  some  way  vith  the 
advantages  of  an  express  service  over  the  road.*^ 
The  rule  is  not  affected  by  a  statute  making  it 
unlawful  for  any  common  carrier  to  give  any  un- 
reasonable preference  to  any  particular  pei-son, 
company,  or  locality,  or  to  any  particular  descrip- 
tion of  traffic,  or  to  subject  any  person,  company, 
or  locality,  or  any  particular  description  of  traffic, 
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to  any  undue  disadvantage,"*  nor  Isy  a  rule  of  a 
railroad  commission  providing  that  no  railroad 
company  shall,  by  reason  of  any  contract  with  any 
express  or  other  company,  refuse  to  act  as  a  com- 
mon carrier  to  transport  any  article  proper  for 
transportation  by  the  train  for  which  it  is  offered." 
A  statute  requiring  each  railroad  company  to  ^ve 
ail  persons  or  companies  reasonable  and  equal 
terms  and  facilities  for  traiuportation  does  not 
preclude  a  nulroad  company  from  carrying  on  the 
express  business  itself  to  the  exclusion  of  all  other 
parties." 

Oontraxy  view.  In  England  and  in  a  number  of 
states  the  rule  is  squarely  opposed  to  that  stated  in 
the  iwcoeding  part  of  this  sitetion,"  although  as 
shown  in  the  follo.wing  section  special  statutory  pro- 

etc,  R.  Co.  V.  Keefer.  HG  Ind.  21.  44 
NE  796,  58  AmSR  348.  38  LRA  93. 

68.  St.  Loula,  etc..  R.  Co.  V.  South- 
ern Express  Co.,  117  U.  S. -l.  6  SCt 
643.  628,  29  L.  ed.  791. 

"The  railroad  company  performs 
Its  whole  duty  to  the  public  at  large 
ana  to  each  Individual  when  It  af- 
fords the  public  all  reasonable  ex- 
press accommodations.  If  this  Is 
done  the  railroad  company  owes  no 
duty  to  the  public  as  to  the  partic- 
ular agencies  It  shall  select  for  that 
purpose.  The  public  require  the 
carriage,  but  the  company  may 
choose  its  own  appropriate  means  of 
carriage,  always  provided  they  are 
such  as  to  Insure  reasonable  prompt- 
ness and  security."  St.  Louis,  etc..  R. 
Co.  V.  Southern  Express  Co..  117  U. 
S.  24,  6  SCt  B42,  658.  29  L.  ed.  791. 

53.  Atlantic  Express  Co.  v.  Wil- 
mington, etc.,  R.  Co.,  Ill  N.  C.  463, 
16  SE  393.  32  AmSR  805,  18  LRA 
393  and  note. 

64.  Atlantic  Express  Co.  v.  Wil- 
mington, etc.,  R.  Co,,  111  N.  C.  463, 
16  SE  393.  32  AmSR  80S.  18  LRA  393 
(where  it  was  held  that  the  rule 
merely  requires  railroad  companies 
to  transport  articles  handled  by  an 
express  company,  and  does  not  re- 
quire them  to  furnish  an  express 
company  with  facilities  for  carrying 
on  its  business  on  their  roads). 

66.  Sargent  v.  Boston,  etc.,  R,  Co., 
115  Mass.  416. 

06.  Me. — International  Express 
Co.  V.  Grand  Trunk  R.  Co.,  81  Me.  92, 
16  A  370  (holding  further  that  "for- 
eign express  companies  are  entitled 
equally  with  domestic  express  com- 
panies, to  the  facilities  of  transpor- 
tation over  our  re-ilroads,  by  virtue 
of  the  statute  which  extends  equal 
protection  'to  all  persons  engaged  in 
the  bu.slness'  within  the  State") ; 
New  England  Express  Co.  v.  Maine 
Cent.  R.  Co.,  57  Me.  188.  2  AmR  31. 

Mo. — State  v.  Missouri  Pac.  R.  Co., 
241  Mo.  1.  144  SW  863. 

N.  H. — McDuffee  v.  Portland,  etc., 
R.  Co.,  52  N,  H.  430.  13  AmR  72. 

Pa. — Sandford  v.  Catawlssa.  etc., 
R.  Co.,  24  Pa.  378,  64  AmD  667. 

Eng. — Pickford  V,  Grand  Junction 
R.  Co.,  10  M.  &  W.  39D.  162  Reprint 
526. 

[  a  ]    ni  anpport  of  Vbim   rimw  It 

was  aald:  (1)  "The  power  to  regu- 
late the  transportatiort  on  the  road 
does  not  carry  with  It  the  right  to 
exclude  any  particular  Individuals, 
or  to  grant  exclusive  privileges  to 
others.  Competition  Is  the  best  pro- 
tection to  the  public,  and  It  is 
against  the  policy  of  the  law  to  de- 
stroy It  by  creating  a  monopoly  of 
any  branch  of  business.  It  cannot 
be  done  except  by  the  clearly  ex- 
pressed will  of  the  legislative  power. 
Limited  means  may  perhaps  limit 
the  amount  of  business  done  by  a 
railroad  company,  but  It  can  never 
furnish  an  excuse  for  appropriating 
all  Its  energies  to  any  particular  in- 
dividuals. If  it  possessed  this  power 
it  might  build  up  one  .set  of  men  and 
destroy  others;  advance  one  kind  of 
business  and  break  down  another; 
and  might  make  even  religion  and 
politics  the  tests  in  the  distribution 
of  its  favors,    Suoh  a^ower  in  a 
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60.  U.  S. — St.  Louis,  etc.R.  Co. 
v.  Southern  Express  Co.,  117  U.  S. 
11,  6  SCt  542,  628.  29  L.  cd.  791  [rev 
10  Fed.  210,  869];  Fargo  v.  Redfield, 
22  Fed.  373.  22  Blatchf.  527;  Wells  v. 
Oregon  R-,  etc.,  Co.,  19  Fed.  20,  9 
Sawy.  601;  Wells  v.  Oregon,  etc.  R. 
Co..  IS  Fed.  667,  9  Sawy.  426;  Wells 
V.  Oregon  R..  etc.,  Co..  18  Fed.  517.  9 
Sawy.  370;  Southern  Express  Co.  v. 
Hemphts,  etc.,  R.  Co.,  8  Fed.  799,  3 
McCrary  690;  Texas  Express  Co.  v. 
Texaa.  etc.,  R.  Co.,  6  Fed.  426.  4 
Woods  370;  Southern  Express  Co.  v. 
Louisville,  etc.,  R.  Co.,  4  Fed.  481; 
Dinsmore  v.  Louisville,  etc.,  R.  Co., 
8  Fed.  466. 

Cal. — ^Pflster  v.  Central  Pae.  R.  Co.. 
70  Cal.  169.  11  P  686«  69  AmR  404. 

111.— Blank  v.  Illinois  Cent.  R.  Co^ 
BO  III.  A.  475  [aft  182  111.  332.  S5  Ne! 
332]. 

Ind. — Louisville,  etc.,  R.  Co.  v. 
Reefer,  146  Ind.  21,  44  NE  796,  68 
AmSR  S48,  38  LRA  9S. 

Kan.- — Sewell  v.  Atchison,  etc,  R. 
Co..  78  Kan.  1.  96  P  1007  [cit  CycJ. 

Md. — Dulaney  v.  United,  etc..  R. 
Co.,  104  Md.  423,  65  A  45. 

Mass. — Sargent  v.  Boston,  etc.,  R. 
Corp..  115  Mass.  116.  And  see  Old 
Colony  R.  Co.  v.  Tripp.  147  Mass.  35. 
17  NE  89.  9  AmSR  661  (holding  that 
a  carrier  may  make  exclusive  con- 
tracts with  baggage  and  passenger 
companies  for  the  use  of  the  car- 
rier's premises). 

N.  C. — Atlantic  Express  Co.  v. 
Wtlmlnsrton,  etc.,  R.  Co.,  1 11  N.  C. 
463,  16  SE  393,  82  AmSR  805,  18  LRA 
893. 

[al  "Tlie  rs—on  Is  obvious  why 
special  contracts  In  reference  to  this 
business  are  necessary.  The  trans- 
portation required  Is  of  a  kind  which 
must,  if  possible,  be  had  for  the 
most  part  on  passenger  trains.  It 
requires  not  only  speed,  but  reason- 
able certainty  as  to  the  quantity  that 
will  be  carried  at  any  one  time.  As 
the  things  carried  are  to  be  kept  In 
the  personal  custody  of  the  messen- 
ger  or  other  employee  of  the  express 
company.  It  Is  fmportant  that  a  cer- 
tain amount  ot  car  space  should  be 
specially  set  apart  for  the  business, 
and  that  this  should,  as  far  as  prac- 
ticable, be  put  In  the  exclusive  pos- 
session of  the  express  man  in  charge. 
As  the  business  to  be  done  is  'ex- 

Firess,'  it  implies  access  to  the  train 
or  loading  at  the  lale.-ft,  and  for  un- 
loading at  the  earliest,  convenient 
moment.  All  this  is  entirely  Incon- 
sistent with  the  Idea  of  an  express 
business  on  passenger  trains  free  to 
all  express  carriers.  Railroad  com- 
panies are  by  law  carriers  of  both 
persons  and  property.  Passenger 
trains  have  from  the  beginning  been 
provided  for  the  transportation  pri- 
marily of  passengers  and  their  bag- 
gage. This  must  be  done  with  rea- 
sonable promptness  and  with  reason- 
able comfort  to  the  passenger.  The 
express  business  on  passenger  trains 
Is  In  a  degree  subordinate  to  the 
passenger  business,  and  It  Is  conse- 
quently the  duty  of  a  railroad  com- 
pany In  arranging  for  the  express  to 
see  that  there  is  as  little  Interfer- 
ence as  possible  with  the  wants  of 
passei^rs.    This  Implies  a  special 


understanding  and  agreement  as  to 
the  amount  of  car  apace  that  will  be 
afforded,  and  the  conditions  on  which 
it  is  to  be  occupied,  the  particular 
trains  I  that  can  be  used,  the  places 
at  which  they  shall  stop,  the  price 
to  be  paid,  and  all  the  varying  de- 
tails of  a  business  which  Is  to  be 
adjusted  between  two  public  serv- 
ants, so  that  each  can  perform  In  the 
best  manner  its  own  particular  du- 
ties. All  this  must  necessarily  be  a 
matter  of  bargain,  and  It  by  no 
means  follows  that,  because  a  rail- 
road company  can  ser\e  one  express 
company  in  one  way.  It  can  as  well 
serve  another  company  in  the  same 
way,  and  still  perform  its  other  ob- 
ligations to  the  public  In  a  satisfac- 
tory manner.  The  car  space  that 
can  be  given  to  the  express  business 
on  a  passenger  train  is,  to  a  certain 
extent,  limited, '  and.  as  has  been 
seen,  that  which  Is  allotted  to  a  par- 
ticular carrier  must  be,  In  a  meas- 
ure, under  his  exclusive  control.  No 
express  company  can  do  a  successful 
business  un]e.?s  It  Is  at  all  times 
reasonably  sure  of  the  means  it  re- 
quires for  transportation.  On  Impor- 
tant lines  one  company  will  at  times 
fill  all  the  space  the  railroad  com- 
pany can  well  allow  for  the  busi- 
ness. If  this  space  had  to  be  divided 
among  several  companies.  there 
might  be  occasions  when  the  public 
would  be  put  to  Inconvenience  by  de- 
lays which  could  otherwise  be 
avoided.  So  long  as  the  public  are 
served  to  their  reasonable  satisfac- 
tion. It  Is  a  matter  of  no  Importance 
who  serves  them."  St.  Louis,  etc., 
R.  Co.  V.  Southern  Express  Co..  117 
U.  S.  1,  23.  6  SCt  542.  628,  29  L.  ed. 
791. 

[bl  "  ■Express  faoilltlM'  is  a  term, 
which,  from  the  nature  of  things, 
must  by  this  time  be  pretty  well 
understood  between  the  parties  most 
interested  —  the  express  company 
and  the  railway  company.  As  in- 
terpreted by  the  customs  and  usages, 
of  these  parties  and  sanctioned  and 
adopted  by  the  decisions  of  the 
courts,  these  facilities  may  be  said 
to  Include  the  right  to  enter  depots 
and  stations  with  loaded  and  empty 
wagons,  the  use  of  the  platforms  and 
space  for  the  loading  and  unloading 
of  express  freight,  suHiclent  space  in 
suitable  cars  drawn  In  passenger  or 
quick  trains  for  the  transportation  of 
such  freight  and  a  messenger  in 
charge  thereof,  with  room  for  its 
assortment  while  in  transit  and  a 
BufTlctent  delay  at  stations  for  the 
delivery  and  receipt  of  express  mat- 
ter. Southern  Express  Co.  v,  St. 
Louis,  etc.,  R.  Co,,  10  Fed.  210,  869, 
3  McCrary  147;  Southern  Express  Co. 
V,  Memphis,  etc.,  R.  Co.,  8  Fed.  799. 
2  McCrary  670.  'Express  facilities,' 
from  the  nature  of  the  business,  can- 
not be  limited  to  a  definite  space, 
but  must  correspond  in  this  and  other 
particulars  to  the  public  want  and 
convenience  to  which  the  express 
company  ministers."  Wells  v.  Ore- 
gon R,.  etc.,  Co.,  16  Ped.  661,  8  Sawy. 
600.  609. 

61,  Memphis,  etc.,  R.  Co.  v.  South- 
ern Ehtpress  Co..  117  U.  S.  1,  6  SCt 
642,  628,  29  L.  ed.  791;  LoalsvUle, 
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visions  eiist  in  a  number  of  these  states  on  which 
the  conclusions  of  the  court  might  -well  be  based. 

757]  b.  Under  Special  Statutory  ProTisions. 
By  virtue  of  special  statutory  provisions  in  some 
juiisdictions,  railroad  companies  cannot  grant 
special  facilities  for  transportation  to  one  express 
company  and  deny  them  to  another,  but  must  extend 
equal  facilities  to  all."  The  validity  of  such  stat- 
utes has  been  upheld.^  A  limitation  imposed  on  the 
right  by  some  statutes  is  that  an  express  company 
requesting  the  facilities  must  obligate  itself  to  per- 
form the  same  services  for  tlie  carrier  that  the  other 
express  oompanics  to  whom  the  facilities  have  been 
extended  perform.*^ 


railroad  corporation  mt^ht  produce 
evils  of  the  most  alarming  charac- 
ter." Sandford  v.  Catawissa,  etc.,  R. 
Co.,  24  Pa.  378.  382,  64  AmD  667.  (2) 
"A  railrc»4  corporation,  carrying  one 
expressman,  and  enabling  him  to  do 
all  the  express  buaineaa  on  the  line 
of  their  road,  do  hold  themselves 
out  as  common  carriers  of  expresses; 
and  when  they  unreasonably  refuse, 
directly  or  indirectly,  to  carry  any 
more  public  servants  of  that  class, 
they  perform  this  duty  with  Illegal 
partiality,"  McDuffee  v.  Portland, 
etc.,  R.  Co.,  52  N.  H.  430,  4B4.  13 
AmR  72.  (3>  "They  owe  an  equal 
duty  to  each  citizen.  They  are  al- 
lowed to  Impose  a  toll,  but  It  Is  not 
to  be  so  imposed  as  specially  to 
benefit  on«  and  Injure  another.  They 
cannot,  having  the  means  of  trans- 
porting all,  select  from  those  who 
may  apply,  some  whom  they  will, 
and  reject  others  whom  they  can.  but 
will  not  carry.  They  cannot  right- 
fully confer  a  monopoly  upon  indi- 
viduals or  corporations.  They  were 
created  for  no  such  purpose.  They 
may  regulate  transportation,  but  the 
right  to  regulate  giveB,  no  authority 
to  refuse,  without  cause,  to  trans- 

Krt  certain  individuals  and  their 
ggage  or  goods,  and  to  grant  ex- 
clusive prlvllegeB  of  transportation 
to  others.  The  State  gave  them  a 
charter  for  no  such  purjioae.  Suph 
is  the  common  law  on  the  subject." 
New  £]ngland  Express  Co.  v.  Maine 
Cent  R.  Co..  57  Me.  188,  196,  2  AmR 
SI. 

[b]  Oarzlar  opwattng  exolnsiT* 
•zpveiM  bnaiiMM  on  Its  own  roi^t*. — 

In  International  Kxpress  Co.  v.  Grand 
Trunk  R.  Co.,  81  Me.  32,  96.  16  A  370, 
it  was  set  up,  in  defense  to  a  pro- 
ceeding to  compel  the  carrier  to  per- 
mit an  express  company  to  do  bual- 
nesH  on  Its  line,  that  the  carrier  had 
taken  the  expross  business  exclu- 
sively into  Its  own  hands,  and  hence 
waa  not  obliged  to  extend  accommo- 
dations to  express  compan  les  to 
compete  with  the  carrier  itself.  The 
court  refusect  to  consider  this  ques- 
tion, becauaa  It  appeared  tliat  the 
carrier  had  hired  an  Independent  ex- 
press company  to  do  the  express 
Dullness  for  it.  It  was  said  that 
"such  real  or  pretended  arrangement 
would  easily  avoid  the  law  which 
waa  designed  to  prevent  unequal 
privileges   and  accommodations." 

B7.  Ind. — -American  Express  Co.  v. 
State,  167  Ind.  319,  78  NE  1029. 

Me. — International  Express  Co.  v. 
Grand  Trunk  R.  Co.,  81  Me.  92,  16  A 
370:  New  England  Express  Co.  v. 
Maine  Cent.  R.  Co.,  67  Me.  188,  2 
AmR  31  (a  statute  of  this  state  pro- 
vides that  all  expreasmen  and  all 
persons  engaged  In  the  express  busi- 
ness shall  nave  reasonable  and  equal 
terms,  facilities,  and  accomraoda- 
tlons  for  the  transportation  of  them- 
selves, their  agents,  and  their  serv- 
ants, and  of  any  merchandise  and 
other  property,  on  any  railroad 
owned  and  operated  within  the  state. 
The  court,  however,  apparently  took 
the  view  that  this  statute  was 
merely  declaratory  of  the  common 
law  on  the  subject). 

N.  H. — McDunee  v.  Portland,  etc., 
B.  Co.,  52  N.  H.  430,  13  AmR  72. 


Tex. — Missouri,  etc.,  R.  Co,  v.  Em- 
pire Express  Co..  (Civ.  A.)  17S  SW 
222 

Eng. — In  re  Palmer,  I*.  R.  6  C.  P. 
194;  Baxendalo  v.  Great  Western  R. 
Co..  14  C.  B.  N.  S.  1,  108  ECL  1,  143 
Reprint  343  [aff  16  C.  B.  N.  S.  137, 
111  ECL  137.  143  Reprint  10771; 
Garten  v.  Bristol,  etc..  R.  Co., '6  C.  B. 
N.  S.  639,  95  £X:L.  639.  141  Reprint 
606;  Baxendale  v.  Great  Western  R. 
Co.,  5  C.  B.  N.  S.  309,  94  ECL  309.  141 
Reprint  123;  Baxendale  v.  North 
Devon  R.  Co.,  3  C.  B.  N.  B.  324,  91 
ECL  324,  140  R«print  765. 

Ont. — Vickers  Express  Co.  v.  Cana- 
dian Pac.  R.  Co.,  9  Ont  261  [afC  13 
Ont  A,  210]. 

Que. — Ontario  Ehcpress,  etc.,  Co.  v. 
Grand  Trunk  R.  Co.,  7  Montr.  Super. 
308. 

[a]  Xuls  appUed.^ — An  express 
company  has  no  exclusive  right  to 
the  use  of  railroad  cars  set  apart  to 
It,  and,  where  they  are  ample  to  ac- 
commodate It  and  another  express 
company  desiring  to  do  business  over 
defendants'  lines,  the  railroad  com- 
pany Is  properly  ordered  to  permit 
the  use  of  such  cars  by  the  other  ex- 
press company.  Missouri,  etc.,  R. 
Co.  v.  Empire  Express  Co.,  (Tex.  Civ. 
A.)  173  SW  222. 

[b]  In  Xosaaohnaetts,  by  stat- 
ute, any  person  who  at  the  time  of 
the  enactment  of  the  statute  was  en- 
graged  In  a  local  express  business  be- 
tween points  within  the  common- 
wealth on  the  freight  trains  of  a  rail- 
road corporation  Ts  entitled  to  have 
the  privilege  of  doing  his  express 
business  on  the  passenger  trains  of 
the  corporation  on  terms,  and  with 
facilities  and  accommodations,  which 
shall  be  reasonable  and  equal  to 
those  furnished  to  others  doing  a  like 
business  over  the  railroad,  having  re- 
gard to  the  amount  and  character  of 
the  service,  and  also  to  such  reason- 
able regulations  of  the  business  as 
may  be  required  for  the  public  in- 
terest and  the  efncient  operation  of 
the  railroad.  Kidder  v.  Fitchburg  R. 
Co.,  165  Mass.  398.  43  NE  115. 

68.  Missouri,  etc..  R.  Co.  v.  Em- 

§ire  Express  Co.,  (Tex.  Civ.  A.)  173 
W  222;  Trinity,  etc.,  R.  Co.  v.  Em- 

§lre  Express  Co.,  (Tex.  Civ.  A.)  173 
W  217  (holding  that  Rev.  St.  [19111 
art  6G16,  requiring  railroad  com- 
panies to  grant  equal  facilities  to  all 
express  compamies,  was  not  in  vio- 
lation of  U.  a.  Const.  Amendm.  14.  or 
Tex.  Const,  art  1  i  19,  especially  in 
view  of  art  10  S  2).  See  American 
Express  Co.  v.  Southern  Indiana  Ex- 
press Co..  167  Ind.  292.  78  NE  1021 
rfoli  Adams  Express  Co.  v.  State.  161 
Ind.  328.  67  NE  1033]  holding  that  a 
statute  providing  for  the  equal  treat- 
ment or  express  companies  by  one 
another,  ana  for  penalty  for  failure 
or  refusal  by  any  such  companies  to 
treat  others  on  equal  terms,  is  not  in 
violation  of  amendment  14  of  the 
federal  constitution  providing  for 
equal  rights  and  due  proceaa  of  law). 

69.  Miaaourl,  etc..  R.  Co.  v.  Em- 
pire Express  Co.,  (Tex.  Civ.  A.)  173 
SW  222. 

60.  IHaoTlmlnatlon  In  furnishing 
facilities  for  transportation  in  gen- 
eral see  infra  f  762. 

61.  American    Tie,    etc.,    Co.  v. 


75S]  6.  Oommodities.'"  Under  the  third  section 
of  the  Interstate  Cimimerce  Act,  which  prohibits 
carriers  from  giving  any  undue  or  unreasonable 
preference  or  advantage  to  any  particular  descrip- 
tion of  traffic,  and  under  state  legislation  of  similar 
import,  there  may  be  an  unjust  discrimination  as  to 
particular  commodities  as  well  as  against  particular 
shippers."  But  discrimination  by  a  carrier  against 
a  particular  commodity  is  not  necessarily  unlawful, 
if  reasonable  grounds  therefor  can  be  shown  j"^  and 
proper  classification  of  freight  according  to  its  char- 
acter and  value  is  not  discrimination,  although  dif- 
ferences in  charges  and  in  the  terms  of  conditions  of 
carriage  are  made  between  the  different  classes."' 

Kansas  City  Southern  R.  Co..  175 
Fed.  28,  99  CCA  44  [clt  Reynolds  v. 
Western  New  York.  etc..  R.  Co.,  1 
Int.  Com.  Commn.  393] ;  HiRSOurl, 
etc.,  R:  Co.  v.  Bowles.  1  Ind.  T.  260. 
40  SW  899;  Crescent  Coal  Co.  v.  Louis- 
ville, etc.,  R.  Co.,  143  Ky.  73,  135  SW 
768.  33  LRANS  442;  New  York,  etc.. 
R.  Co.  V.  Oallaher,  79  Tex.  685.  15 
SW  694. 

[a]  Bnle  applied. — (1)  Classifica- 
tion of  railroad  cross  ties  In  a  dif- 
ferent class  from  lumber,  imposing 
on  them  a  higher  rate,  constitutes 
an  unjust  discrimination.  American 
Tie.  etc.,  Co.  v.  Kansas  City  South- 
ern R.  Co.,  17B  Fed.  28.  99  CCA  44. 
(2)  A  hjffher  charge  for  lumber  con- 
sisting oi  plank  dressed  on  one  side 
and  some  scantling  than  for  plank 
prepared  for  making  troughs  and 
beveled  on  the  edge  Is  unjustly  dia- 
criminatory.  New  York,  etc.,  R.  Co. 
V.  Gallaher,  79  Tex.  685,  15  SW  69«. 
<3)  An  interstate  commerce  rate  for 
"hay"  prevents  a  valid  contract  for 
another  rate  for  "old  hay";  "'hay'  is 
the  generic  term,  and  covers  all 
kinds  of  hay."  Missouri,  etc..  R.  Co. 
V.  Bowles,  1  Ind.  T.  260,  40  SW  899. 

63.  Davis  Hotel  Co.  v.  Piatt,  172 
Fed.  775;  Interstate  Commerce 
Commn.  v.  Chicago  Great  Weatern 
R.  Co.,  141  Fed.  TUQZ  Eaff  209  U.  S. 
108.  28  set  493,  62  L.  ed.  706].  See 
also  infra  i  762. 

68.  Louisville,  etc.,  R.  Co.  v. 
Crown  Coal  Co..  43  111.  A.  228;  Cres- 
cent Coal  Co.  V.  Louisville,  etc..  R. 
Co.,  143  Ky.  73.  136  SW  768;  Com.  v. 
Louisville,  etc.,  R.  Co..  68  SW  1103. 
24  KyL  609;  Louisville,  etc.,  R.  Co., 
v.  Com.,  106  Ky.  179,  48  SW  416.  20 
KyL  1099,  43  LRA  650;  Wynn  v. 
Wabash  R.  Co.,  Ill  Mo.  A.  642,  86 
SW  562;  Hersh  v.  Northern  Cent  R. 
Co..  74  Pa.  181. 

[a]  lUiurtxatlona. — (i)  The  fact 
that  a  railroad  company  charges  a 
higher  rate  for  carrying  ordinary 
commercial  coal  than  It  does  for 
carrying  an  inferior  quality  of  coal, 
which  is  used  by  railroads  exclu- 
sively, is  shipped  on  the  cars  of 
other  companies,  and  is  mined  and 
shipped  during  months  when  there  Is 
little  demand  for  ordinary  coal,  does 
not  show  unjust  discrimination. 
Louisville,  etc.,  R.  Co.  v.  ("rown  Coal 
Co.,  43  III.  A,  228.  (2)  The  charge 
of  a  higher  freight  rate  for  trans- 
portation of  sheep  than  that  fixed 
for  the  transportation  of  cattle  and 
other  live  stock  did  not  constitute  a 
discrimination,  within  Rev.  St.  (1899) 
I  1129,  providing  that,  if  any  carrier 
shall  charge  a  greater  or  less  com- 
pensation for  any  service  in  the 
transportation  of  any  kind  of  prop- 
erty than  It  charges  any  other  per- 
son for  doing  for  him  a  "like  serv- 
ice" in  transportation  of  a  "  like  kind 
of  property"  under  substantially  like 
circumstances  and  conditions,  such 
carrier  ahall  be  deemed  jrullty  of 
unjuat  discrimination,  wynn  v. 
Wabash  R.  Co..  Ill  Mo.  A.  642,  648, 
86  SW  662  (where  the  court  said: 
"So  long  aa  all  ahtppers  of  sheep  are 
charged  the  flame  rate  for  sheep  and 
all  shippers  of  mutes  are  charged 
the  same  rate  for  rnulea.  and  so 
through  the  list  of  live  stock,  there 
la   no   discrimination.    So   long  aa 


For  later  cases,  dsvalopmeats  and  thxagw  in  the  taw  see  cumulative  Annotations,  same  title,  pace^nd  note  namber 
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Ordinarily  the  rates  on  raw  material  should  not  he 
higher  than  on  the  manufactured  product."  But  a 
rate  on  the  manufactured  article  resulting  from 
genuine  competition  and  natural  conditions  is  not 
necessarily  an  undue  and  unreasonable  discrimina- 
tion against  a  manufacturing  community,  merely  be- 
cause it  is  lower  than  the  rate  on  the  raw  material." 
In  the  absence  of  any  showing  of  a  reason  therefor, 
an  express  company  cannot  refuse  to  receive  and 
carry  intoxicating  liquors  C.  O.  D.,  and  to  collect  and 
return  the  purchase  money  from  the  consignee  in 
accordance  with  the  general  custom  of  the  business, 
where  it  follows  such  custom  with  respect  to  other 
commodities."  But  a  rule  of  an  express  company 
by  which  it  declines  to  receive  shipments  of  liquor 
C.  O.  D.  is  reasonable  and  valid  where  it  applies  to 
all  shippers  and  all  localities  alike,  and  where  it  is 
shown  that  the  acceptance  of  such  business  has 
resulted  in  loss  to  the  company  and  detriment  to 
its  business  through  unclaimed  packages,  delays  in 
deliveries,  rendering  its  places  of  business  unpleas- 
ant to  other  patrons,  and  in  other  ways,  such  as  to 
justify  the  rule  as  a  business  regulation."  A  rule 
promulgated  by  a  state  railroad  commission  that 
carriers  shall  afford  all  persons,  in  the  conduct  of 
their  interstate  business,  equal  facilities  in  the 
transportation  and  delivery  of  freight,  prohibits  dis- 
crimination only  against  shippers  and  not  against 
commodities,  and  a  carrier  may  discriminate  against 
a  particular  rfommodity,  provided  all  shippers  of 
that  commodity  are  treated  alike." 

[$  759]  F.  Services  outside  Scope  of  Oarrier's 
Duty  as  Such.  Statutory  provisions  against  unjust 
discrimination  in  rates  have  no  application  to  serv- 
ices perfonned  by  the  carrier  which  are  outside  of 
the  scope  of  its  duties  as  such.**  It  has  been  so  held 


every  one  Is  treated  and  charged 
■like  for  the  same  kind  oC  property 
and  the  charn  does  not  exceed  the 
rate  allowed  oy  law,  the  law  la  not 
violated"). 

Interstate  Commerce  Commn. 
T.  Chicago  Great  Western  R.  Co..  209 
U.  S.  108,  28  set  493,  62  L.  ed.  705. 

65.  Interstate  Commerce  Commn. 
V.  Chicago  Great  Western  R.  Co.,  209 
U.  S.  108.  28  set  493.  62  L.  ed.  705. 

66.  Crescent  Liquor  Co.  v.  Piatt, 
148  Fed.  894  [diat  Davis  Hotel  Co.  v. 
Piatt,  172  Fed.  775]. 

67.  Davis  Hotel  Co.  v.  Piatt,  172 
Fed.  775. 

68.  Central  of  Georgia  R,  Co.  v. 
Augusta  Brokerage  Co.,  122  Ga.  646, 
50  SE  473.  69  LRA  119;  Augusta 
Brokerage  Co.  v.  Central  of  Georgia 
R.  Co.,  5  Ga.  A.  187,  62  SE  996. 

[a]  Thva  a  refusal  to  Issue 
through  bills  of  ladingr  or  furnish 
cars  to  connecting  carriers  In  order 
that  shipments  of  cotton  seed  may 
be  carried  to  their  ultimate  destina- 
tion without  reloading  at  terminal 
points,  notwithstanding  such  refusal 
is  a  discrimination  against  cotton 
seed  and  Is  dictated  by  the  business 
Interests  of  the  carrier,  and  really 
affects  but  a  single  shipper  because 
he  Is  the  only  person  at  a  terminal 
point  who  la  engaged  In  so  shipping 
cotton  seed.  Is  not  In  violation  ox 
rule  36  of  the  railroad  commission 
of  neorgia,  requiring  carriers  to  af- 
ford all  persons  equal  facilities 
without  unjust  discrimination,  pro- 
vided all  shippers  of  that  commodity 
are  treated  alike.  Augusta  Broker- 
age Co.  V.  Central  of  Qeorgla  R.  Co., 
&  Oa.  A.  187.  62  SB  996. 

as.  Yasoo,  etc..  R.  Co.  V.  Craw- 
ford. 107  Miss.  35E,  6S  S  4«2.  LRA 
1915C  2S0  and  note.  See  cases  Infra 
notes  70,  71. 

TO.  Santa  Fe,  etc.,  R.  Co.  v.  Grant 
Bros.  Constr.  Co.,  228  U.  S.  177.  33 
set  474,  57  L.  ed.  787  [rev  13  Aris. 
186.  108  P  467}. 

71.   Smger   v.   Northern   Pac.  R. 


Co.,  166  Fed.  B86  (holding  that  such 
contracts  were  not  inv&Iidated  by 
statutes  prohibiting  carriers  from 
giving  preferences  to  persons  or  lo- 
calities with  respect  to  any  partlc> 
ular  description  of  trafflc). 

73.  Santa  Fe,  etc.,  R.  Co,  v.  Grant 
Bros.  Constr.  Co..  228  U.  S.  177,  83 
set  474,  57  L.  ed.  787  [rev  13  Arls. 
186,  108  P  467]. 

73.  Sager  v.  Northern  Pac.  R-  Co., 
166  Fed.  526. 

74.  Yazoo,  etc..  R.  Co.  v.  Craw- 
ford, 107  Miss.  366,  65  S  462,  LRA 
lOlBC  260  and  note. 

75.  Yazoo,  etc.,  R,  Co.  v.  Craw- 
ford. 107  Miss.  366,  65  S  462.  LRA 
191SC  260. 

76.  Comp«tltlOB  ai  JwUfyliiff 
greater  oharg-e  tot  aliort  tliaa  for 
long  iLaal  see  Infra  !$  786,  78C,  789. 

77.  U.  S. — Interstate  Commerce 
Commn.  v.  Louisville,  etc.,  R.  Co.,  190 
U.  S.  273,  28  set  687.  47  L.  cd.  1047; 
£^t  Tennessee,  etc.,  R.  Co.  v.  Inter- 
state Commerce  Commn..  181  U.  S. 
1,  21  sot  616.  46  L.  ed.  719;  Louis- 
ville, etc.,  R.  Co.  V.  Behlmer.  176  U. 
S.  648,  80  set  209,  44  L.  ed.  309;  In- 
terstate Commerce  Commn.  v.  Ala- 
bama Midland  R.  Co.,  168  U.  B.  144, 
18  set  46,  42  L.  ed.  414;  Texas,  etc., 
R.  Co.  V.  Interstate  Commerce 
Commn.,  162  V.  S.  197.  16  SCt  666,  40 
It.  ed.  940;  Interstate  Commerce 
Commn.  v.  Baltimore,  etc.,  R.  Co., 
145  U.  S.  263,  12  BCt  844,  3«  L.  ed. 
699;  Louisville,  etc.,  R.  Co.  v.  U.' 8., 
197  Fed.  68;  Interstate  Commerce 
Commn.  v,  Chicago  Great  Western  R. 
Co.,  141  Fed.  1003  [alT  209  U.  8.  108, 
28  SCt  493,  62  L.  ed.  706};  Interstate 
Commerce  Commn.  v,  Cincinnati,  etc., 
R.  Co.,  124  Fed.  624;  Allen  v.  Oregon 
R.,  etc.,  Co.,  106  Fed.  266;  Alten  v. 
Oregon  R,  etc  Co.,  98  Fed.  16;  De- 
troit, etc.,  R.  Co.  v.  Interstate  Com- 
merce Commn..  74  Fed.  803,  21  CCA 
103  [air  167  U.  S.  633,  17  SCt  986, 
42  L.  ed.  306];  Interstate  Commerce 
Commn.  v.  Louisville,  etc.,  R,  Co.,  73 
Fed.     409;     Interstate  Commerce 


in  respect  of  a  contract  between  a  railroad  company 
and  a  construction  company  for  a  reduced  rate  of 
transportation  of  men  and  materials  required  by 
the  company  in  grading  an  extension,  and  entered 
into  in  good  faith,™  and  of  a  contract  for  the  trans- 
portation of  a  circus  train  providing  that  tlie  car- 
rier should  furnish  motive  power,  etc.,  and,  in  con- 
sideration of  a  reduced  rate,  should  not  be  liable  for 
injuries  caused  by  its  n^ligencc  in  performing  tlie 
contract."-  Contracts  of  this  character  lie  outside 
the  purpose  of  the  statutes,"  and  should  not  be  held 
to  embrace  services  which  common  carriers  have 
never  been  obligated  to  perform,  but  which  they 
have  rendered  to  the  public  from  time  to  time  under 
special  contracts.'*  Since  a  railroad  company  is  not 
bound  as  a  common  carrier  to  furnish  facilities  for 
loading  freight  at  points  between  stations,  it  may 
grant  that  privilege  to  one  person  to  the  exclusion 
of  all  others,"  Thus  the  fact  that  a  railroad  com- 
pany had  for  a  lon^  time  allowed  private  individuals 
to  engage  in  the  business  of  loading  logs  at  points 
between  stations,  and  that  plaintiff  had  built  up  a 
profitable  business  under  that  arrangement,  does  not 
give  plaintiff  any  right  to  insist  that  it  be  continued, 
and  he  cannot  object  that  the  railroad  company 
thereafter  gave  anotlier  the  exclusive  license  to  load 
logs  between  stations.'" 

[5  760]  O,  Competition  as  Justifying  Discrimina- 
tion.'* Competition  between  common  carriers,  when 
it  is  of  a  substantial  and  real  nature,  is  very  gen- 
erally held  to  justify  carriers  in  discriminating 
between  shippers  in  respect  of  facilities  furnished 
for  the  shipment  of  goods,  rates  of  freight  charges, 
etc.,  whatever  may  be  the  wording  of  the  statutes 
directed  against  discrimination.''  A  carrier  is  en- 
titled to  a  fair  return  on  its  capital  judiciously  and 

Conunn.  v.  Cincinnati,  etc.,  R.  Co.,  S6 
Fed.  9  26 ;  In  ters  tate  Commerce 
Oommn.  v.  Atchison,  etc.,  R.  Co.,  60 
Fed.  296  [app  dlsm  149  U.  S.  264,  IS 
SCt  837,  87  L.  ed.  7271;  Interstate 
Commerce  Commn.  v.  Btutlmore,  etc., 
R.  Co.,  43  Fed.  37  [aff  146  U.  S.  263, 
12  SCt  844,  86  L.  ed.  699];  Missouri 
Pac.  R.  Co.  V.  Texaa,  etc..  R.  Co..  81 
Fed.  881. 

Ind. — Sitter  v.  Cleveland,  etc.,  R. 
Co.,  171  Ind.  681,  86  NE  1020. 

Oh.— '-State  R.  Commn.  v.  Hocklnr 
Valley  R.  Co.,  82  Oh.  St.  26.  91  24l 
866. 

Or. — Service  Lumber  Co.  v.  Sump- 
t«r  Valley  R.  Co.,  67  Or.  68,  186  ? 
689. 

Pa. — Munhall  v.  Pennsylvania  R. 
Co.,  92  Pa.  150;  New  York  Cent.,  etc., 
R.  Co.  v.  Deer  Creek  Lumher  Co.,  49 
Pa.  Super.  463. 

Eng. — Denaby  Main  Colliery  Co.  v. 
Manchester,  etc.,  R.  Co.,  11  App.  Caa. 
97;  PhippB  V.  London,  etc.,  R.  Co.,- 
[1892]  2  Q.  B.  229. 

"The  lawfulness  or  unlawfulness 
of  the  rate  must  be  determined  by 
all  the  circumstances  related  to  each 
particular  case.  By  universal  con- 
sent self-defense  Is  recognized  as  a 
natural  right  of  every  Individual  and 
of  every  collection  of  Individuals. 
It  follows,  therefore,  that  whatever 
one  does  within  the  limits  of  protec- 
tion of  his  person,  or  property,  or 
business  Is  just  and  reasonable.  In 
other  words,  when  competitive  condi- 
tions are  such  as  to  really  threaten 
one's  property  or  business,  they 
must  necessarily  be  regarded  a.i  Jus- 
tifying retaliatory  action,  because 
the  same  is,  by  every  Inotinct  of 
man.  Just  and  reasonahlf."  State 
It.  Commn.  v.  Hocking  Valley  R.  Co.. 
82  Oh.  St.  25,  31.  91  NE  865. 

[a]  Oompetltlou  with  wagon 
route, — Hailroada  may  meet  compe- 
tition, so  that  defendant  railroad  had 
the  right  to  fix  a  lower  rate  for  a 
shorter  haul  outside  the  zone  in 
which  plaintiff's  shl 
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honestly  expended,  and  is  entitled  to  meet  compe- 
tition.™ The  prohibition  of  the  rule  is  directed 
sigainst  unjust  discrimination  arising  from  the  vol- 
untary and  wrongful  act  of  the  carrier,  and  does 
not  relate  to  acts  which  are  the  result  of  conditions 
beyond  the  control  of  the  carrier."  Under  the 
Interstate  Commerce  Act  the  phrase  "under  sub- 
stantially similar  circumstances  and  conditions,"  as 
used  in  the  second  section  of  the  act  which  prohibits 
discrimination  in  charges,  refers  to  the  matter  of 
carriage,  and  does  not  include  competition  between 
rival  routes  which  therefore  cannot  be  ccmsidered."" 
But  it  is  well  settled  that,  in  considering  whether 
the  circumstances  and  ccmditions  are  substantially 
similar,  within  the  meaning  of  the  third  and  fourth 
sections,  relating  to  undue  preferences  and  to  long 
and  short  hauls,  competition  is  one  of  the  most  im- 
portant conditions  which  may  and  must  be  taken 
into  consideration."  The  advantageous  position  of 
one  trader  in  having  his  works  so  placed  that  he  has 
two  competing  routes  is  as  much  a  circumstance  to 
be  taken  into  consideration  as  the  geographical  posi- 
tion of  another  trader  who,  althoi^h  he  has  not  the 
advantage  of  competition,  is  situated  at  a  point  on 
the  line  nearer  the  market.^  Potential  water  com- 
petition, although  there  is  at  the  time  but  little 
actual  competition,  is  a  circumstance  to  be  consid- 
ered." In  tbe  case  of  traffic  originating  in  foreign 
countries^  the  courts  may  and  must  take  into  con- 
sideration, as  constituting  dissimilar  conditions,  cir- 


cumstances existing  beyond  the  seaboard  of  the 
United  States,  such  as  competition  by  ocean 
freights,  as  well  as  conditions  prevailing  within  the 
United  States.^  It  is  of  course  essential  that  the 
competition  be  genuine  and  not  a  pretense,"*  and 
that  it  be  not  artificial,  or  merely  oonjectunJ,  but 
material  and  substantiaL"  The  mere  oxiatenee  of 
competition  does  not  necessarily  exempt  the  carrier 
from  the  restraint  of  the  act,  without  regard  to  the 
nature  and  extent  of  the  competition.^  Discrimina- 
tion in  favor  of  particular  shippers  to  induce  them 
not  to  divert  traffic  from  the  carrier,  or  to  induce 
them  to  transfer  traffic  from  one  carrier  which 
would  otherwise  go  to  another  carrier,  is  unlawful 
and  cannot  be  justified  on  the  ground  of  profit  to 
the  carrier  Allowing  them." 

U  761]  E.  Farfdcnlar  Kinds  of  DiBcziminatlon 
Considered — 1.  Zntrodnctoiy  Statement.  The  pro- 
visions of  the  Interstate  Commerce  Act  against  un- 
just discrimination  are  very  broad  in  their  scope 
and  relate  not  only  to  inequality  of  charges  and 
inequality  of  facilities,  but  also  to  the  giving  of 
preferences  by  means  of  consent  judgmwts  or  the 
waiver  of  defenses  open  to  the  earrier." 

762]  2.  Discrimination  in  Fnmiidiins  FacUities 
for  Transportation — a.  In  GeneraL  Both  at  common 
law  and  under  federal  and  state  l^slation,  a  com- 
mon oarrira  is  bound  to  furnish  facilities  for  trans- 
portation to  all  persons  without  discrimination  for 
service  imder  like  conditions.'"  A  carrier  is  guilty 


If  Buch  lower  rate  waa  made  to  meet 
a  possible  competition  by  a  wagon 
haul.  Service  Lumber  Co.  v.  Sump- 
ter  Valley  R.  Co.,  67  Or.  63,  136  T 

639. 

[b]  Side  hjxal  toll  to  nonoompoU- 
tlve  polati. — It  Is  not  unjust  dis- 
crimination for  a  railway  company 
to  charge  a  side  haul  toll  to  points 
where  there  is  no  competition,  al- 
though no  such  toll  is  charged  to 
points  where  competition  exlsta. 
Wylle  Milling  Co.  v.  Canadian  Pac. 
R.  Co.,  (Can.)  8  DomLR  953. 

[c1  TTnloaOing  at  Intermediate 
polnti — The  granting  hy  the  carrier 
of  the  Rrlvll«(f6  of  unloading  at  an 
Intermediate  point,  and  of  subse- 
quently reshlpplng  to  destination  at 
the  same  rate  as  is  charged  for  a 
shipment  moved  from  the  point  of 
origin  to  destination  without  having 
been  unloaded  in  transit,  is  Justified 
by  the  competition  of  other  carriers 
and  is  not  in  violation  of  S  3  of  the 
Interstate  Commerce  Act,  which 
makes  It  unlawful  for  the  carrier  to 
give  any  undue  or  unreasonable  pref- 
erence or  advantage  to  any  sh^per 
or  locality,  or  to  any  particular  de- 
scription of  trafTin.  I^ouisvIUe,  etc, 
R.  Co.  v.  U.  S..  197  Fed.  58. 

[d]  SnbBeiineiit  aconlsltion  of 
ooupetlug'  road. — The  fact  that  a 
railroad  company  has  acquired  the 
ownership  of  the  only  road  which 
previously  competed  with  its  own  for 
business  at  a  certain  point  cannot 
affect  the  question  whether  Its  rates 
unjustly  discriminate  against  such 
point  In  favor  of  another  point  where 
competition  exists,  where  It  affirm- 
atively appears  that  the  rates  to  the 
noncompetitive  point  have  not  been 
Increased  since  the  purchase  of  the 
competing  road.  Interstate  Com- 
merce Commn,  v.  Southern  R.  Co.. 
117  Fed.  741  [aft  122  Fed.  800.  60 
CCA  G40  (app  dlsm  195  U.  S.  639,  2B 
set  790,  49  I<.  ed.  86$)]. 

78.  Service  Lumber  Co.  v.  Sump- 
ter  Valley  R.  Co..  67  Or.  63,  18B  P 
539. 

79.  East  Tennessee,  etc.,  R.  Co.  v. 
Interstate  Commerce  Commn.,  181 
U.  S.  1.  21  set  B16,  46  L.  ed.  719; 
Louisville,  etc.,  R.  Co.  v.  U.  S..  197 
Fed-  58 ;  Interstate  Commerce 
Commn.  v.  Chicago  Oreat  Weetem  R. 


Co.,  141  Fed.  1003  [att  209  U.  S.  108. 
28  set  498.  62  L.  ed.  70S]. 

80.  Interstate  Commerce  Commn. 
v.  Alabama  Midland  R.  Co..  168  U.  S. 
144,  18  set  45,  42  L.  ed.  414  [foil 
Wight  V.  U.  S..  167  V.  S.  512.  17  SCt 
822,  42  L.  ed.  258];  Interstate  Com- 
merce Commn.  v.  Texas,  etc..  R.  Co., 
62  Fed.  187  [att  67  Fed.  948.  6  CCA 
653  <rev  on  other  grounds  162  U.  S. 
197.  16  SCt  66S,  40  L.  ed.  940)];  Cen- 
tral of  Georgia  R.  Co.  v.  Pattersoit 
6  Ala.  A.  494,  60  S  466. 

"This  view  Is  not  open  to  the  crlt- 
tcfsm  that  different  meanings  are 
attributed  to  the  same  words  when 
found  in  different  sections  of  the 
act;  for  ...  as  the  purposes  of 
the  several  sections  are  different,  the 
phrase  under  consideration  must  be 
read,  in  the  second  section,  as  re- 
stricted to  the  case  of  shippers  over 
the  same  road,  thus  leaving  no  room 
for  the  operation  of  competition,  but 
that  in  the  other  sections,  which 
cover  the  entire  tract  of  interstate 
and  foreign  commerce,  a  meaning 
must  be  given  to  the  phrase  wide 
enough  to  Include  all  the  facta  that 
have  a  legitimate  bearing  on  the  sit- 
uation— among  which  we  find  the 
fact  of  competition  when  it  affects 
rates."  Interstate  Commerce  Commn. 
V.  Alabama  Midland  R.  Co..  16S  U.  S. 
144,  168,  IS  set  45,  42  L.  ed.  414. 

81.  Interstate  Commerce  Commn. 
V.  Alabama  Midland  R.  Co..  168  II.  S. 
144,  18  SCt  45,  42  L.  ed.  414;  Texas, 
etc.,  R.  Co.  V.  Interstate  Commerce 
Commn.,  162  U.  S.  197,  IG  SCt  6C6, 
40  L.  ed.  940;  Interstate  Commerce 
Commn.  v.  Western,  etc.,  R.  Co.,  93 
Fed.  83.  35  CCA  217  [aff  88  Fed.  186, 
and  aff  181  U.  S.  29.  21  SCt  512.  45  L. 
ed.  729] ;  Interstate  Commerce 
Commn.  v.  Louisville,  etc.,  R.  Co.,  73 
Fed.  409.  See  also  cases  supra 
note  80. 

Stong  and  iliort  liavl  olaus  see 

infra  {  784  et  seQ. 

89.  Interstate  Commerce  Commn, 
V.  Baltimore,  etc..  R.  Co.,  146  U.  S. 
263,  12  SCt  844,  36  L.  ed.  699;  Inter- 
state Commerce  Commn.  v.  Louis- 
ville, etc..  R.  Co..  78  Fed.  409;  Ran- 
Home  v.  E:aatflrn  Countleft  R.  Co^  1 
C.  B.  N.  S.  437,  87  ECL  487,  140  Re- 
print 179. 

88.   Interstate  Commerce  Commn. 


V.  Alabama  Midland  R.  Co.,  74  Fed. 
715,  21  CCA  51  [aff  188  U,  S.  144,  18 
set  45.  62  L.  ed.  414]. 

84.  Texas,  etc.,  R,  Co.  v.  Inter- 
state Commerce  Commn.,  162  U,  S. 
197,  16  SCt  666,  40  L.  ed.  940;  Inter- 
state Commerce  Commn.  v.  Southern 
R.  Co..  105  Fed.  703;  Southern  Pac. 
Co.  V.  Redding.  17  Tex.  Civ.  A.  440. 
43  aw  1061;  WyHe  Milling  Co.  v. 
Canadian  Pac.  R.  Co.,  (Can.)  8  Dom 
LR  963. 

85.  Interstate  Commerce  Commn, 
V.  Chicago  Great  Western  R.  Co..  209 
U.  S.  108.  28  SCt  498,  62  L.  ed.  705. 
See  East  Tennessee,  etc.,  R,  Co.  v. 
Interstate  Commerce  Commn..  181  U. 
a.  1,  12,  21  set  616.  46  U  ed.  719 
< where  the  competition  which  will 
Justify  discrimination  is  spoken  of  as 
"that  competition  which  la  control- 
ling on  trafHc  and  rates"). 

86.  Bee  Infra  j  786. 

87.  Interstate  Commerce  Commn. 
V.  Alabama  Midland  R.  Co..  168  U.  S. 
144,  18  SCt  45,  4  L.  ed.  414:  Inter- 
State  Commerce  Commn.  v.  Western, 
etc.,  R.  Co.,  93  Fed.  83,  35  CCA  217 
[aff  181  U.  S.  29,  21  SCt  512,  46  L. 
ed.  729]. 

88.  Interstate  Commerce  Commn. 
V.  Texas,  etc..  R.  Co..  52  Fed.  187; 
Evershed  v.  London,  etc.,  R.  Co.,  2 
Q.  B.  D.  254  [aff  L.  R.  3  Q.  B.  134 
(aff  3  App.  Cas.  1029,  5  ERC  361)]; 
Matter  of  Harris.  3  C.  B.  N.  S.  693, 
91  ECL  «9.3.  140  Reprint  914. 

89.  Phillips  Co.  V.  Grand  Trunk 
Western  R.  Co.,  236  U.  S.  662,  3S 
SCt  444.  59  L.  ed.  774. 

90.  U.  S. — Chicago,  etc.,  R.  Co.  v. 
Klrby.  225  U.  S.  IS6.  32  SCt  648.  56 
L.  ed.  1033,  AnnCasl914A  601;  U.  S. 
v.  Louisville,  etc.,  R.  Co.,  195  Fed. 
88;  West  Coast  Naval  Stores  Co.  v. 
Louisville,  etc.,  R.  Co.,  121  Fed.  645. 
57  CCA  671;  Interstate  Stock-Tards 
Co.  v.  Indianapolis  Union  R.  Co.,  39 
Fed.  472. 

Ala. — Agee  v.  Ijouisvllle,  etc.,  R. 
Co.,  142  Ala.  344.  37  S  608. 

Ida. — CcKur  Tl'AIene.  etc.,  Transp. 
Co.  V.  Ferrelt.  22  Ida.  752,  126  P  66S, 
43  LRANS  966. 

Ind. — Pittsburgh,  etc.,  R.  Co.  v. 
Wood.  46  Ind.  A.  1.  84  NS  1009.  88 
NK  70S. 

Ky.~I^ui8vllle.  etc.  R-  Co.  v.  Hig- 
don,  149  Ky.  821,  148  SW  26:  Cres- 


For  later  oaaM.  amSopmata  and  «]wnffw  In  the  law  see  cumulatlvs  Annotations,  Mine  title,  pac»an4  note  number. 
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of  unjust  diseriminatiou  in  lefnsing  to  tnuisport  the 
pxoduet  of  one  shifter  while  at  the  some  time  trans- 
porting the  product  of  other  shippers  from  practi- 
cally the  same  territory,  at  the  same  rates,  to  the 
same  territory.*^  A  carrier  may  not  discontinue  a 
particular  service  as  to  one  and  continue  it  as  to 
others.*'  Nor  is  it  excused  from  its  duty  to  furnish 
equal  facilities  by  reason  of  unusual  tr^c  oondi- 
tions  attendant  on  a  general  strlke.^^  Nevertheless 

cent  Coal  Co.  v.  Iioulsville,  etc.,  R. 
Co..  148  Ky.  73.  135  SW  768.  33  LRA 
NS  442;  Louisville,  etc..  R.  Co.  v. 
Plttsburff.  etc..  Coal  Co.,  64  SW  969, 
23  KyL,  1318.  8S  AmSR  447,  65  LRA 
601. 

Minn. — Farmers'  Warehouse  As- 
soc. V.  Minneapolis,  6tc.,  R.  Co., 
S6  Minn.  B.  56  }fw  248. 

Mo. — Ballentine  v.  North  Missouri 
R.  Co.,  40  Mo.  491.  93  AluD  S16:  Ho- 
bert-L.e«  Tie  Co.  v.  Stone,  13B  Mo. 
A.  438.  117  SW  604. 

N.  H. — McDuffee  v.  Portland,  etc., 
R.  Co..  52  N.  H.  430,  18  AraR  72. 

N.  Y. — Kellose  v.  Sowert)y,  93 
App.  Div.  124,  8?^TS  412. 

N.  C. — Hilton  Lumber  Co.  v.  At- 
lantic Coast  Line  R.  Co..  141  N.  C. 
171,  63  SB  823.  6  LRANS  225. 

Oh. — Quinn  Coal  Co.  v.  Hocking 
Valley  R.  Co.,  32  Oh.  Clr.  Ct.  700; 
Touffhloeheny,  etc..  Coal  Co.  v.  Erie 
R.  Co.,  24  Oh.  Clr.  Ct.  289:  Johnson 
Coal  Mln.  Co.  v.  Hocking  valley  R. 
Co.,  14  OhNP  209. 

Pa. —  Cox  V.  Pennsylvania  R.  Co., 
85  A  863;  Minds  v.  Pennsylvania  R. 
Co..  228  Pa.  575.  77  A  909. 

Tenn, — Memphis  News  Pub.  Co.  v. 
Southern  R.  Co.,  110  Tenn.  684,  76 
SW  941.  63  LRA  160. 

Utah. — Nichols  v.  Oregon  Short 
Line  R.  Co.,  24  Utah  83,  66  P  768.  91 
AmSR  778. 

Va. — National  Car  Adv.  Co.  v. 
Louisville,  etc..  R.  Co..  110  Va.  413. 
66  SB  88.  24  LRANS  1010. 

Wash. — State  v.  Lewis  County- 
Super.  Ct..  60  Wash.  193,  110  P  1017. 

See  also  supra  |j  746,  747. 

"Any  service  which  a  carrier  may 
render  to  a  shipper  In  the  transpor- 
tation of  his  freight,  or  any  privi- 
lege which  it  may  accord  In  connec- 
tion therewith  which  confers  a  bene- 
fit on  the  shipper,  must  under  the 
law  be  available  to  all  of  the  ship- 

f ers  on  the  same  terms  and  condl- 
ions."     Bergln  v.  Missouri,  etc.,  R. 
Co.,  (Tex.  Civ.  A.)  150  SW  1184,  1187. 


[a]    Bxolvalve  aewapi^ev  trkln. — 

(1)  A  railroad  company  contracted 
with  a  newspaper  publlAer.  agree- 
ing to  run  a  special  early  morning 
train  carrying  only  the  newspapers 
of  such  publisher,  In  consideration 
of  the  publishing  company  guaran- 
teeing to  it  a  certain  revenue  from 
the  operation  of  the  train.  This 
train  Decame  one  of  its  scheduled 
trains,  and  was  advertised  as  such. 
It  was  controlled  exclusively  by  the 
company,  and  all  the  revenue  derived 
from  Its  operation  In  the  carrying  of 
passengers  and  freight  was  its  prop- 
erty. It  was  held  that  the  railroad 
could  not,  relying  on  Its  contract,  re- 
fuse to  carry  on  such  train  news- 
papers tendered  It  by  a  rival  pub- 
lisntng  house  which  offered  to  com- 
ply with  all  the  conditions  as  to 
guaranty.  Indemnity,  etc.,  complied 
with  by  the  house  making  the  con- 
tract, and  that  such  refusal  consti- 
tuted an  Illegal  discrimination  be- 
tween persons  of  the  same  class. 
Memphfs  News  Pub,  Co.  v.  Southern 
R.  Co.,  110  Tenn.  684.  710.  75  SW  941. 
63  LRA  IBO.  (2>  The  train  being  In 
operation,  the  railroad  company 
could  not  refuse  to  accommodate  the 
rival  puhllAIng  house,  and  defend, 
when  sued  (or  such  refusal,  on  the 
ground  that  such  house  could  make 
a  Mwctal  contract  similar  to  that 
made  by  the  first  house.  Memphis 
News  Xnib.  Co.  T.  Southern  R.  Co., 
supra  (where  the  court  said:  "This 
would  be  a  good  answer  of  .the  rail- 
way company.  If  complainant  wanted 
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an  early  service  and  there  was  no 
train  on  which  it  could  render  the 
service.  But  It  is  not  for  either  de- 
fendant, with  the  present  train  on, 
amply  able  to  take  care  of  com- 
plainant's goods,  to  decline  only 
upon  the  ground  of  the  special  agree- 
ment"). (3)  It  was  the  duty  of  the 
railroad  company  to  forward  the 
papers  tendered  it,  without  discrim- 
ination In  time  or  order  of  shipment; 
and  It  could  not  refuse  to  carry 
papers  of  the  rival  house  on  the  early 
morning  train,  on  the  ground  that  ft 
had  other  trains  going  out  later  In 
the  day.  Memphis  News  Pub.  Co.  v- 
Southern  R.  Co..  supra.  (4)  The  fac* 
that  the  publishing  company  solicited 
the  institution  of  the  train'  service, 
and  supported  It  by  a  large  outlay  of 
money  during  its  early  days,  did 
not  change  the  rule  or  make  the  train 
a  special  one,  chartered  for  a  special 
purpose.  Memphis  News  Pub.  Co.  v. 
Southern  R.  Co.,  supra. 

[b]  Tnuufar  of  IMglit  In  wugoa. 
by  Itself. — Under  the  Interstate  Com- 
merce Act  of  June  29,  1906  (34  U.  S. 
St.  at  L.  586  c  3591  i  2).  prohibiting 
a  carrier  from  extending  to  any 
shipper  facilities  in  transportation, 
except  such  as  are  specified  In  the 
tariff,  a  shipper  cannot,  under  a 
special  contract  with  a  carrier,  claim 
special  facilities  in  transportation, 
such  as  that  the  freight  be  trans- 
ferred in  a  single,  covered  express 
wagon  by  Itself,  so  that.  In  an  ac- 
tion by  a  shipper  based  on  such 
special  contract,  the  express  com- 
pany could  show  as  a  defense  that 
the  tariff  rates  applicable  did  not 
provide  for  such  special  privileges. 
Winn  V.  American  Express  Co..  149 
Iowa  259.  128  NW  663. 

[c]  Holding  train  for  bUUviaoal 
shipper. — A  common  carrier's  agree- 
ment, In  advance  of  issuing  its  bill 
of  lading,  to  hold  a  certain  train  at 
a  certain  time  and  place  for  the  ship- 
ment of  live  stock  Is  an  unreason- 
able preference  and  void.  Louis- 
ville, etc.,  R,  Co.  v.  Jones,  6  Ala.  A. 
617,  60  S  945. 

Id}  7illlnr  orders  for  oats.^ — 
Where  plaintiff  ordered  cars  of  de- 
fendant railroad  company,  to  be  de- 
livered at  a  certain  date,  defendant's 
action  In  filling  subsequent  orders 
before  plalntifTs  was  unlawful  dis- 
crimination. Nichols  V.  Oregon  Short 
Line  R.  Co..  24  Utah  83.  66  P  768. 
91  AmSR  778. 

[e]  Warslumse  rooIUties. — Under 
L.  (1S87)  c  10  I  2  BUbd  b.  forbidding 
carriers  to  give  unequal  preferences, 
a  rallxvay  company  is  obtlged  to  give 
equal  facilities  for  shipping  grain  to 
all  persons  who  In  pood  faith  erect, 
or  desire  to  erect,  warehouses  at  any 
station;  and  if  it  refuses  a  request 
for  an  elevator  site  on  a  right  of 
way  such  as  It  grants  to  others,  and 
the  warehouseman  buys  land  adjoin- 
ing, and  builds  his  elevator  thereon, 
the  company  cannot  refuse  to  build 
a  spur  on  Its  land  to  accommodate 
his  business.  The  company  may  im- 
pose reasonable  terms  and  conditions 
on  persons  who  demand  such  facili- 
ties but  they  must  bo  the  same  for 
all.  Farmers'  Warehouse  Assoc.  v. 
Minneapolis,  etc..  R.  Co..  55  Minn,  8. 
56  NW  248. 

[f  1  AdTertlsInf-  prlTll^s, —  Un- 
der Va.  Code  (1904)  S  1294c  subs  3, 
making  it  unlawful  for  any  transpor- 
tation company  to  give  any  undue 
adrantage  to  any  particular  person, 
corporation,  etc.,  or  to  any  particular 
tranlc,  etc.,  a  oontraot  whereby  de- 


different  facilities  furnished  under  circumstances 
essentially  different  do  not  constitute  an  unjust  dis- 
crimination, when  the  difference  in  the  facilities 
furnished  is  in  accordance  with  the  difference  in 
circumstances  and  not  intended  to  injure  another 
shipper  or  to  give  one  shipper  material  advantages 
over  another  in  competitive  business."*  A  difference 
in  the  character  of  commodities  offered  for  ship- 
ment, because  of  which  one  is  easier  to  handle  than 

fendant  railroad  gave  plaintiff  the 
exclusive  right  of  displaying  adver- 
tisements on  all  box  oars  controlled 
by  defendant,  the  latter  to  carry  free 
the  material,  to  furnl^  storsjre 
therefor,  and  to  transport  plaintilTs 
employees,  when  engaged  In  the  busi- 
ness, gave  plaintiff  an  exclusive 
privilege,  constituting  an  undue  ad- 
vantage, and  was  void.  National  Car 
Adv.  Co.  v.  Iioulsville,  eta,  R,  Co., 
110  Va.  413,  66  SB  88,  24  LRANS 
1010  and  note. 

[g]  Xesae  to  shipper  of  part  of 
riint  of  wa^r. — A  lease  or  license  by 
a  railroad  company  of  Its  land  be- 
tween its  tracks  and  a  river,  held 
and  treated  by  H  as  part  of  its  right 
of  way  or  depot  grounds,  constitutes 
a  discrimination  between  shippers,  in 
violation  of  Rev.  3t.  (1899)  |  1127 
(Annot.  St.  [18061  p  972).  its  effect, 
and  presumably  its  Intent,  being  to 

f:lve  one  company  engaged  In  float- 
ng  ties  down  the  river  for  shipment 
by  the  railroad  an  advantage  over 
others -in  the  same  business,  in  get- 
ting them  to  the  cars.  Hobart-Lea 
Tie  Co.  v.  Stone.  135  Mo.  A.  4357 
117  SW  604. 

[h]  TrnQsnal  faellltlea  for  pnttlnr 
oatUe  la  condition  for  market. — ^A 
contract  binding  carriers  of  an  Inter- 
state shipment  of  cattle  so  to  handle 


them  as  to  get  them  into  market  by 
a  specified  time,  and  to  feed  and 
water  them  only  once  en  route,  so 
that  they  will  take  a  heavy  fill  and 
weigh  more  at  destination  than  if 
fed  and  watered  more  than  once  en 
route,  is  Invalid  as  in  violation  of 
the  Elkins  Act,  prohibiting  discrim- 
ination between  cAiIppers.  St.  Louis, 
etc.,  R.  Co.  V.  West.  (Tex.  Civ.  A.> 
159  SW  142. 

[1]  Oontraot  held  not  vlolatlTe  of 
act. — Defendant  railroad  company  en- 
tered into  a  contract  with  plaintiff 
for  a  term  of  yearsi  to  build  up, 
develop,  and  conduct  the  business  of 
the  transportation  of  milk  on  its 
lines  of  road.  Plaintiff  was  to  have 
full  charge  of  such  business  and  was 
to  receive  as  compensation  a  per- 
centage of  the  freights  earned  there- 
in. It  was  provided  that  he  should ' 
charge  rates  not  in  excess  of  those 
charged  by  the  competitive  roads, 
and  should  be  granted  the  exclusive 
privilege  of  transporting  milk  over 
defendant's  lines,  "i^o  far  as  It  was 
permitted  to  do  so  by  law."  In  the 
execution  of  the  contract  all  rates 
were  made  by  defendant,  and  plain- 
tiff was  not  given  a  monopoly  of  the 
milk  trafilc.  It  was  held  that  such 
contract  was  not  violative  of  the  In- 
terstate Commerce  Act  S  3  (24  U.  S. 
St.  at  L.  380  c  104).  as  giving  an  un- 
due and  unreasonable  preference  to 

61alntlff.     Delaware,  etc.,  R.  Co.  v. 
:utter.  147  Fed.  51.  77  CCA  315. 
91.    U.   S.   V.   Louisville,  etc.,  Jl. 
Co..  195  Fed.  88. 

93.  Agee  v.  Louisville,  etc.,  R.  Co., 
142  Ala.  344,  37  S  680. 

[a]  Sale  appUML — A  carrier  can- 
not justify  discrimination  in  refus- 
ing to  carry  coal  between  a  mine 
and  an  industrial  line  on  a  belt  line 
in  a  city,  while  carrying  other  freight 
between  points  on  that  line,  merely 
on  the  ground  that  it  obtains  an  ad- 
ditional haul  from  the  other  freight 
before  or  after  the  haul  on  the  belt 
line.  Crescent  Coal  Co,  v.  Louisville, 
etc..  R.  Co.,  143  Ky.  73,  1S5  SW  768, 
33  LRANS  442. 

93.    Minds  v.  Pennsylvania  R.  Co., 
228  Pa.  576.  77  A  909. 
M.   Little  Rock,  etc.,  R.  Co.  v.  Op- 
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the  other,  will  justify  the  carrier  in  refasii^  to 
furnish  equal  facilities  for  the  shipment  of  the  two 
kinds  of  commodities.^  Thus  the  difference  between 
lire  stock  and  inanimate  freight  is  such  as  to  justify 
a  refusal  to  'deliver  or  receive  live  stock  in  car- 
load lota  on  sidetracks  at  private  stockyards.**  So, 
wher^  a  railroad  company  has  by  contract  with  a 
stockyards  company  made  adequate  provision  for 
the  discharge  of  its  duty  as  a  common  carrier  with 
respect  to  live  stock  shipped  over  its  line  to  a  city, 
it  is  not  required  by  the  common  law,  or  by  state  or 
federal  legislation  relating  to  discrimination,  to 
make  deliveries  of  stock  to  other  stockyards  in  the 
same  city.''  A  carrier  cannot  be  required,  at  its 
own  expense,  to  provide  such  equal  facilities  and 
conveniences  between  private  persons  or  corpora- 
tions as  to  overcome  or  equalize  disadvanti^!;es 

Jenhelmer,  64  Ark.  271.  48  8W  lEO, 
4  IjRA  SES. 

SB.  Butchers',  etc.,  Stock-Yards 
Co.  V.  Louisville,  etc..  R.  Co.,  67  Fed. 
86,  14  CCA  290;  Smith  T.  Xx>uIst1I1& 
etc.,  R.  Co.,  181  Tenn.  631.  176  SW 
667,  LRA1916A  1107.  See  also  supra 
I  7ES. 

86.  Butchers',  etc,  Stock-Tards 
Co.  V.  IiOUlsvUIe,  etc.,  R.  Co.,  67  Fed. 
86,  14  CCA  290  (so  holding  In  re- 
spect to  the  business  of  persons  re- 
ceiving and  ahlppins  dead  freight 
over  Its  spur  track  on  which  their 
premises  abut  and  that  of  a  com- 
•panr  who8«  premises  are  forty  feet 
away  from  the  track  and  which  seeks 
to  receive  and  ship  live  stock) :  Smith 
v.  Louisville,  etc.,  R.  Co.,  131  Tenn. 
631,  176  SW  667.  LaA1916A  1107. 

[a]  BMUKm  for  ]rale^"The  differ- 
ence between  the  dutl«s  of  a  common 
carrier  In  the  transportation  of  live 
stock  and  of  dead  irelght  has  been 
remarked  upon  more  than  once  by 
the  supreme  oourt  of  the  United 
Staites.  Covington  Stock-Yards  Co. 
V.  Keith.  13»  U.  S.  128.  133,  11  SCt 
461,  36  L.  ed.  78;  North  Pennsyl- 
vania R.  Co.  V.  Chicago  Commercial 
Nat.  Bank,  128  U.  S.  727,  784.  8  SCt 
266,  31  L.  ed.  287.  The  evidence 
clearly  rtiows  that  the  delivery  of 
oar-load  lots  of  dead  freight  and  the 
receipt  of  them  by  side  tracks  Is  much 
less  onerous,  and  Involves  much 
less  care  and  responsibility  for  the 
railroad  company,  than  would  the  re- 
ceipt of  live  stock  from  a  private 
yard  by  side  track.  One  of  the  chief 
reasons  why  deliveries  and  ship- 
ments of  railroad  car-load  lots  by 
side  track  are  Dosslble  and  consist- 
ent with  the  conduct  of  the  business 
of  a  large  trunk  line  Is  that  the 
loaded  car  may  stand  upon  a  side 
track  for  hours,  or  even  a  day,  until 
the  railroad  company  flnds  It  con- 
venient to  back  Its  engine  down  and 
take  it.  Such  delays  are  utterly  im- 
possible In  the  proper  transportation 
of  car  loads  of  live  stock.  When 
they  are  loaded,  they  must  be  moved. 
The  evidence  shows  that  In  other  re- 
spects the  supervision  of  the  switch- 
ing of  cattle  cars  would  be  much 
more  e^tpenslve  and  troublesome  to 
the  railway  company  than  dead 
freight.    Indeed,  It  hardly  needs  ex- 

tiert  evidence  to  establish  It.  There 
s  no  ground,  therefore,  for  any 
charge  of  unjust  discrimination 
against  the  defendant  railway  com- 
pany as  between  complainant  and  the 
Front  street  shippers."  Butchers', 
etc.,  Stock-Tards  Co,  v,  JjoulBvIlle. 
etc.,  R.  Co.,  67  Fed.  35,  42,  14  CCA 
290  [quot  Smith  V.  LoulavJlle,  etc., 
B.  Co..  131  Tenn.  631,  637,  175  SW 
657.  LRAISIGA  1107]. 

97.  Central  Stock  Yards  Co.  v. 
Louisville,  etc..  R.  Co..  192  U.  S.  568, 
24  SCt  339.  48  L.  ed.  566  [aff  118  Fed. 
113,  55  CCA  63.  63  LRA  2131; 
Butchers',  etc.,  Stock-Yards  Co.  v. 
Louisville,  etc..  R.  Co..  67  Fed.  35; 
Smith  V.  Louisville,  etc..  R.  Co.,  131 
Tenn.  531,  176  SW  557,  LRA1916A 
1107.      Compare    Interstate  Stock- 


cansed  by  dissimilarity  of  location.*'  This  rale  is 
not  affected  a  oonatitntional  provision  that  the 
state  corporation  commission  shall  require  carriers 
to.  establish  and  maintain  such  public  facilities  as 
may  be  reasonable  and  from  time  to  time  to  make 
and  enforce  such  requirements  and  r^ulations  as 
may  be  necessary  to  prevent  unjust  or  unreasonable 
discrimination  in  favor  of  any  person,  locality,  etc., 
in  the  matter  of  ear  service  or  efficiency  of  trans- 
portation.®* 

763]  b.  Distribntion  of  Oars— (1)  Duty  to  Ap- 
portion Oars  without  Discrimination.  It  is  the  duty 
of  the  carrier  to  give  a  fair  and  impartial  car  service 
as  between  different  shippers  and  localities,  having 
regard  to  all  the  circumstances,  and  'any  failure  to 
do  so  constitutes  unjust  discrimination.^  Cars 
should  be  distributed  among  the  different  stations. 


Yards  Co.  v.  Indianapolis  U.  R.  Co., 
99  Fed.  478  <holdlnK  that  neither  the 
National  Live  Stock  Shipping  Law. 
nor  that  of  Indiana,  which  Is  Iden- 
tical, requiring  stock  In  shipment  to 
be  unloaded,  fed,  watered,  and  rested 
within  stated  times,  Justifies  an  In- 
terstate carrier  of  stock  In  discrim- 
inating between  different  stockyards 
at  the  same  place  by  refusing  to  de- 
liver such  stock  at  one  of  the  yards, 
although  consigned  to  It  by  the 
owner  for  care.    Such  statutes  Im- 

?09e  the  duty  of  feeding  and  caring 
or  the  stock.  In  the  first  Instance, 
on  the  owner,  and  the  carrier  has  the 
right  to  control  the  same  only  when 
the  owner  or  person  in  charge  neg- 
lects Buch  duty}. 

"The  claim  Is  that,  having  granted 
certain  rights  and  privileges  to  the 
Bourbon  Stock  Yards  Company,  this 
section  [Interstate  Commerce  Act  I 
3]  guaranties  equal  privileges  to  the 
Centraa  Stock  Yards  Company.  Thla 
construction  the  act  Is  not  sus- 
tainable. Zt  Is  the  duty  of  the  rail- 
road Company  to  provide  reasonable 
facilities  lor  the  unloading  and  care 
of  live  atock.  This  duty  It  might 
discharge  by  itself  furnishing  suffi- 
cient faoilmea,  or  It  might  contract 
with  others  to  make  such  provision. 
The  respondent  has  chosen  the  lat- 
ter course.  By  contract  with  the 
BourlKtn  Stock  Yards  Company  It  has 
provided  facllltle*  for  the  care  of 
stock  received  at  Louisville.  These 
facilities  cannot  be  denied  to  some 
and  afforded  to  others.  But  this  is 
far  from  saying  that  It  was  the  pur- 
pose of  the  law  to  dlotata  to  com- 
mon carriers  the  means  by  wMch  It 
shall  discharge  Its  obligations  to 
shippers.  To  hold  otherwlae  would 
be,  navlng  regard  to  the  present  case, 
to  require  the  railroad  company  to 
make  connections  with  as  many 
stock  yards  companies  as  may  see 
fit  to  provide  facilities  equal  to  those 
furnished  by  the  com^ny  or  its 
agents."  Central  Stock  yards  Co.  v. 
Louisville,  etc.,  R.  Co.,  118  Fed.  113, 
117.  66  CCA  63.  68  LRA  218  faff  192 
U.  S.  568,  24  SCt  339,  48  L.  ed.  666]. 

"It  is  not  to  be  presumed  that  the 
law  places  on  a  common  carrier  a 
burden  Ukely  to  become  bo  great  as 
to  cause  it  to  stagger  under  the 
weight.  In  compelling  the  carrying 
of  numerous  express  cars,  the  sleep- 
ing cars  of  every  and  various  offer- 
ing companies,  or  In  the  delivery  of 
live  stock  to  the  plant  or  place  of 
business  of  each  customer  who  may 
claim  to  be  engaged  In  the  slaughter- 
house business  or  the  business  of 
stockyardlng.  In  the  making  of  such 
deliveries  the  railway  companies 
would  be  onerated  wltn  the  conse- 
quences due  to  the  hazard  to  live 
stock  in  the  jars  and  lurches  Inci- 
dent to  the  numerous  movements  of 
the  cars  In  their  being  placed  on 
spur  tracks  used  by  such  offerers. 
'The  stock  would  have  to  remain  on 
board  cars  during  the  delay  Incident 
to  the  switching  operations,  a  matter 
affecting  their  being  fed  and  watered. 


Further,  there  are  regulat4ons  of  the 
federal  and  State  governments  re- 

aulrlng  live  stock  under  certain  con- 
Itions  to  be  Inspected  and  quaran- 
tined, and  under  other  conditions  to 
be  treated  by  being  dipped  for  pro- 
tection against  certain  diseases,  and 
facilities  for  all  such  required  pur- 
poses could  not  reasonably  be  xur- 
nlshed  at  many  loading  places  in  th« 
same  city.  The  fact  that  Inanimate 
or  dead  freight  may  be  required  to 
be  delivered  to  customers  on  the 
spur  tracks  at  their  plants  Is  no 
sufficient  reason  for  a  like  rule  being 
applied  to  live  stock."  Smith  v. 
Louisville,  etc..  R.  Co.,  181  Tenn.  581. 
640,  176  SW  567.  LRA1916A  1107. 

98.  St.  Louis,  etc.,  R.  Co.  v.  State, 
27  Okl.  426,  112  P  1121:  St  LoulB. 
etc.,  R.  Co.  V.  State,  27  Okl.  424,  112 
P  980:  Atchison,  etc..  R.  Co.  v.  State, 
24  Ok).  616,  104  P  908:  Chicago,  etc.. 
R.  Co.  v.  State.  23  Okl.  94,  99  P  901. 

[a]  Ttnm,  the  fact  that  a  railroad 
permitted  the  location  of  an  elevator, 
maintained  by  a  private  corporation, 
on  the  Industrial  track  on  the  right 
of  way,  does  not  render  Its  refusal  to 
construct,  at  Its  own  expense,  a  aide- 
track  to  a  competing  elevator,  located 
off  tSie  right  of  way,  an  unlawful  dis- 
crimination, within  Const,  art  9  I  18 
(Bunn  ed.  I  22S).  Chlcagcv  etc.,  R. 
Co.  V.  Stsite,  28  Okl.  94,  99  P  901. 
M>  See  cases  supra  note  98. 
1.  U.  S.  V.  Baltimore,  etc.,  R.  Co., 
166  Fed.  118,  91  CCA  147  Irm  on 
other  grounds  216  U.  S.  481,  30  8Ct 
164,  6rL.  ed.  2921:  State  v.  Chicago, 
etc..  R.  Co.,  83  Nebr.  518,  120  Nw 
166;  Puritan  Coal  Mln.  Oo.  v.  Penn- 
aylvanla  R.  Co.,  237  Pa.  420.  86  A 
426,  AnnCaal914B  37. 

[a]  mm*  appUed^d)  The  re- 
fusal of  an  Interstate  carrier  to  fur- 
nish cars  for  the  shipment  of  com- 
plainant's crooBtlea,  while  furnishing; 
cars  to  others  for  Interstate  ship* 
ment  of  other  freight,  constitutes  an 
unjust  discrimination  In  violation  of 
the  Interstate  Commerce  Act  <24  U. 
S.  St.  at  U  880  c  104  i  8),  for  which 

Slalntlff  was  entitled  to  recover  full 
amagea  with  an  attorney's  fee  and 
costs  as  authorised  by  i  8.  Ameri- 
can Tie,  etc.,  Co.  v.  Kansas  City 
Southern  R.  Co.,  176  Fed.  28.  99  CCA 
44.  (2)  Where  a  railroad  distributed 
its  freight  cars  so  that  empty  cars 
were  retained  on  the  division  where 
they  bad  been  unloaded  until  they 
could  be  loaded  with  outgoing 
freight,  and  It  preferred  shippers  of 
live  stock  and  merchandise  over  the 
shippers  of  hay  located  at  noncom- 
petitive points,  and  during  a  block- 
ade at  Its  terminals  withheld  cars  for 
the  shipment  of  hay  to  other  points 
until  the  congestion  was  relieved,  it 
was  an  unlawful  discrimination. 
State  V.  ClilcaRq,  etc..  R.  Co..  83 
Nebr.  518,  120  NW  165.  (S>  Where 
a  railroad  divides  mines  'along  Its 
line  into  two  districts,  and  rates 
them  according  to  their  producing 
capacity,  and  during  a  period  ox 
shortage  gives  to  one  coal  company 
an  excess  of  cars.  It  will  be  liable 


For  later  oases,  dsvelopments  and  Ohaa^s  in  the  law  see  cumulative  Annotations,  same  title,  p: 
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as  nearly  as  may  be,  m  proportion  to  the  ordinary 
business  requirements  at  the  time,  in  order  that 
shipments  may  be  made  with  reasonable  celerity.^ 
Where  stations  are  of  eqaal  importance,  the  rights 
of  all  shippers  applyii^  for  ears  under  the  same 
circomstanees  are  necessarily  eqoaL"  Shippers  simi- 
larly situated  at  the  same  place  most  he  treated 
alike  the  carrier,  in  the  distribntion  of  cars.^ 
Where,  from  causes  not  within  its  control,  the  car- 
rier eannot  supply  a  sufiBcient  number  of  cars  tem- 
porarily made  necessary  by  nnnsual  demands  there- 
for, it  is  not  only  entitled,  but  is  also  bound,  to 
apportion  the  same  in  a  fair  and  equitable  manner 
among  patrons  similarly  situated,  and  eannot  be 
compelled  to  provide  one  shipper  with  ears  to  the 
exclnsion  of  others.^  Under  the  provisitms  of  the 
Interstate  Commerce  Act,  which  require  railroads 
to  furnish  cars  to  shippers  on  branch  lines,  "with- 
out discrimination  in  favor  of  or  i^inst  any  suc^ 
shipper, ' '  shippers  on  the  main  line  of  the  road  and 
those  on  a  collateral  branch  line  are  entitled  to  pre- 
cisely the  same  treatment  in  the  distribution  of 
ears."  The  role  nnder  consideration  is  not  violated 
by  the  making  of  a  contract  by  a  carrier  to  famish 
a  specified  number  of  cars  on  specified  dates  and 
at  specified  places,  unless  the  contract  if  performed 
will  extend  to  that  shipper  an  undue  preference 
over  other  shipj^rs;^  or  by  furnishing  cars  to  be 
loaded  by  a  wi^n  on  its  tracks  at  a  station,  with 
coi^  for  shipment  in  one  direction  to  points  within 
the  state,  while  it  refuses  to  famish  cars  to  be  so 
loaded  for  interstate  shipments  in  the  opposite  di- 
rection, where  the  order  under  which  the  cars  are 


famished  applies  to  all  persons  alike;*  or  by  a  con- 
tract to  furnish  a  car  for  a  certain  date,  to  be  car- 
ried by  a  train  r^alarly  operating  over  the  car- 
rier's une.*  A  refusal  of  a  carrier  to  grant  permis- 
sion to  a  shipper  to  purchase  and  use  on  the  car- 
rier's line  a  number  of  cars  of  a  kind  used  hy  other 
shippers  on  such-  line  did  not  amount  to  a  discrim- 
ination in  the  distribntion  of  cars,  so  as  to  entitle 
the  shipper  to  recover  damages.*^  A  contract  bind- 
ing a  carrier  to  receive  cars  of  another  carrier  and 
to  deliver  them  to  the  shipper  for  the  reception  of 
his  freight  is  not  invalid  as  creating  an  unjust  dis- 
crimination, in  the  absence  of  any  showing  that  the 
contract  gave  the  shipper  a  preference  over  ship- 
pers of  other  similar  freight  who  could  secure  cars 
from  other  carriers.^^ 

[$  76^  (2)  Hatters  to  Be  Oonsideied  in  Deter- 
mlxdng  Oonect  Apportioiimeiit.  Any  inequality  in 
the  matter  of  the  distribution  of  oars  mast  be  jus- 
tified by  a  difference  of  circumstances  and  situa- 
tion." Where  all  shippers  in  the  same  sitaaticm  at 
a  given  point  are  treated  alike  in  the  matter  of 
furnishing  ears,  the  mere  fact  that  shippers  who 
own  spar  tracks  or  who  furnish  cars  are  given  pref- 
erence over  those  who  do  not  own  tracks,  but  re- 
quire the  use  of  a  railroad  company's  sidetracks 
which  are  needed  by  it  to  conduct  its  general  busi- 
ness and  to  serve  the  public,  is  not  an  unjust  dis- 
crimination.^' But  where  a  railroad  company  per- 
mits the  building  of  grain  warehouses  along  its 
track,  in  which  warehouses  the  warehouse  pro- 
prietors store,  for  hire,  the  grain  of  producers,  as 
well  as  grain  which  they  have  themselves  jMircbased, 


In  damasea  to  a  coal  company  in  the 
other  district  which  has  been  de- 
prived of  Its  fair  sfaare  of  cars. 
Puritan  Coal  Mln.  Co.  v.  Pennsyl- 
Tanla  R.  Cq^  2S7  Pa.  420,  85  A  486, 
AnnCa8l914B  37. 

[b]  OoatMot  flxbw  ImsIs  for  dli- 
taamon  of  oank~-An  arrangement 
between  an  interstate  railroad  com- 
pany and  coal  Shippers  in  a  certain 
Ilela.  flxins  a  basis  which  should  be 
considered^  equitable  for  the  dis- 
tribution of  cars  between  such  ship> 
pers.  does  not  operate  to  relieve  the 
railroad  company  from  the  obliga- 
tions imposed  on  It  by  I  3  of  the 
Interstate  Commerce  Act  j  3  (24  U.  8. 
St.  at  L..  380  c  104).  to  treat  ^blppera 
without  discrimination,  nor  does  It 
deprive  one  of  such  shippers  of  the 
right  to  maintain  a  proceeding  In  a 
federal  court  for  a  writ  of  man- 
damus, under  the  amendatory  act  of 
March  2,  1889  (25  U.  S.  St.  at  L.  862 
c  382  S  10).  to  compel  the  company 
to  furnish  to  relator  Its  equitable 
proportion  of  cars,  on  allegations 
that  the  basis  of  distribution  fixed 
by  the  agreement  was  equitable  and 
that  defendant  has  refused  to  ob- 
serve it,  but  has  discriminated  in 
favor  of  other  shippers,  the  agree- 
ment being  In  fact  In  aid  of  the  act 
by  fixing,  as  between  the  parties, 
what  should  be  considered  and  ac> 
cepted  as  a  compliance  with  its  re- 

Sulrements.     U.  S.  v.  Norfolk,  etc. 
,  Co.,  143  Fed.  266.  74  CCA  404. 
X    Ayres  v.  Chicago,  etc.,  R.  Co., 
71  Wis,  372,  37  NW  432,  B  AmSR  226. 

3.  Ayres  v.  Chicago,  etc.,  R.  Co., 
71  Wis.  372,  87  NW  432,  6  AmSR  22V. 

4.  Wright  V.  Baltimore,  etc.,  R. 
Co.,  32  Pa.  Super.  6. 

5.  U.  S. — Interstate  Commerce 
Commn.  v.  Illinois  Cent.  R.  Co.,  215 
U.  a.  452.  30  set  156,  54  I.,  ed.  280: 
U.  S.  V.  Baltimore,  etc..  R,  Co.,  166 
Fed.  113,  9  CCA  147  [rev  on  other 
grounds  216  U.  S.  481,  80  SCt  164,  64 
L-  ed.  292];  U.  S.  v.  Oregon  R.,  etc., 
Co..  159  Fed.  975;  U.  S.  V.  West  Vtr- 

flnia  Northern  R,  Co.,  125  Fed,  252 
Ut  lU  Fed.  198,  C7  CCA  2201;  U.  S. 
T.  Norfolk,  etc.,  R.  Co..  109  Fed. 
831. 


Ark. — St.  Louis  Bottthwestern  R. 
Co.  V.  Clay  County  Gin  Co.,  77  Ark. 
8S7.  92  SW  S31. 

Mich.— Oreat  Western  R.  Co.  v, 
Hawkins,  18  Mich.  427. 

Nebr. — State  v.  Chicago,  etc.,  R. 
Co..  72  Nebr.  642.  101  NW  28;  State 
V.  Chicago,  etc..  R.  Co.,  71  Nebr.  693, 
99  NW  809. 

N.  Y. — Dobbins  V.  Syracuse,  etc., 
R.  Oo.,  167  App.  Dlv.  80,  141  NTS  637 
[aff  215  N.  Y.  674  mem,  109  NB  79 
meml;  Strough  v.  New  York  Cent., 
etc.,  R.  Co.,  92  App.  Dlv.  684.  87  NYS 
30  [alt  181  N.  Y.  633  mem,  73  NB 
1133  mem]. 

Pa. — Hoover  v.  Pennsylvania  R, 
Co.,  156  Pa.  220.  27  A  282.  36  AmSR 
43,  22  tRA  263;  Wright  v.  Baltimore, 
etc.,  R  Co..  82  Pa.  Super.  5. 

Tex. — Houston,  etc.,  R.  Co.  v. 
Smith.  63  Tex.  322. 

Eng. — Baxendale  v.  Great  Western 
R.  Co.,  6  C.  B.  N.  S.  836,  94  ECL.  336, 
141  Reprint  184. 

"The  equipment  of  a  railroad  com- 

f any  engaged  in  Interstate  commerce, 
ncluded  in  which  are  its  coal  cars, 
are  Instruments  of  such  commerce 
.  .  .  such  cars  are  embraced  with- 
in the  governmental  power  oC  regu- 
lation which  extends,  In  time  of  car 
shortage,  to  compelling  a  just  and 
equal  distribution  and  the  preven- 
tion of  an  unjust  and  discriminatory 
one."  Interstate  Commerce  Commn. 
v.  Illinois  Cent.  R.  Co.,  215  U.  S.  452, 
474.  30  SCt  156,  54  L.  ed.  280. 

"The  company  will  not  be  allowed 
to  take  advantage  of  such  a  condi- 
tion [car  shortage],  so  as  to  extend 
advantages  to  one  customer  to  the 
injury  of  another.  It  must,  under 
such  circumstances,  as  at  all  other 
times  in  dealing  with  the  public,  act 
upon  the  rule  of  equality.  To  per- 
mit the  company  to  take  advantage 
of  a  press  of  business  to  deal  out 
favors  to  certain  customers  to  the 
detriment  of  others,  might  result  In 

f erpetuating  that  condition  upon  the 
Ine."    Houston,  etc.,  R.  Co.  v.  Smith, 
63  Tex,  322.  327. 

a.  U.  S.  v.  Baltimore,  etc,  R,  Co., 
166  Fed.  118,  121,  91  CCA  147  [rev 
on  other  grounds  216  U.  8.  481,  20 


SCt  164,  64  L.  ed.  292], 

7.  Oregon  R,.  etc..  Co,  v.  Dumas, 
181  Fed.  781,  104  CCA  641;  Farrell  v. 
Great  Northern  R.  Co.,  119  Minn.  302, 
138  NW  284. 

"A  court  should  declare  a  contract 
void  as  against  public  policy  only 
when  the  case  Is  clear  and  free  from 
doubt,  and  the  Injury  to  the  public 
Is  substantial  and  not  theoretical  or 
problematical."  Oregon  R.,  etc.,  Co. 
V.  Dumas,  181  Fed.  781,  786,  104  CCA 
641. 

8.  Harp  v,  CSioctaw,  etc.,  R.  Co., 
118  Fed.  169  [aff  126  Fed.  446,  61 
CCA  406]. 

9.  Stewart  v.  Chicago,  etc.,  R  Co., 
172  Iowa  313,  151  NW  485. 

10.  Walnut  Coal  Co.  v.  Pennsyl- 
vania R.  Co..  287  Pa.  410,  417:  86  A 
440  (where  the  court  said:  "What  is 
complained  of  is  Injury  that  resulted 
from  undue  and  unreasonable  dis- 
crimination in  denying  plaintiff  facil- 
ities for  the  transportation  of  freight 
which  defendant  had  extended  to 
others.  The  reference  Is  to  the  fact 
that  some  shippers  were  employing 
their  own  cars  In  the  transportation 
of  coal,  and  that  plaintiff  was  denied 
the  privilege  of  using  Its  privately- 
owned  cars  In  like  business.  If  plain- 
tiff had  no  such  cars,  where  was  the 
discrimination  and  where  was  the  In- 
Jury?  A  mere  refusal  to  admit  or 
recognise  a  right  in  another  cannot 
In  Itself  be  made  the  subject  of  a 
legal  action  for  damages.  There 
must  be  Injury  to  redress  before  the 
law  will  take  cognizance  of  the  dis- 
pute. .  .  .  The  mere  assertion  by 
the  defendant  of  its  right  to  exclude 
from  Its  tracks  the  cars  which  plain- 
tiff proposed  to  buy  entailed  no  loss 
or  injury"). 

11.  Texas,  etc..  R.  Co.  v.  Shawnee 
Cotton  Oil  Co.,  66  Tex.  Clv.  A,  188, 
118  SW  776. 

Ifl.  Wright  V.  Baltimore,  etc.,  R, 
Co..  82  Pa.  Super.  5. 

13.  Harp  V.  Choctaw,  etc..  R.  Co.. 
126  Fed.  446.  161  CCA  406  [aff  118 
Fed.  169]:  Choctaw,  etc.,  R.  Co.  v. 
State,  78  Ark.  878,  84  8W  602.  92  8W 
26. 
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the  relative  cinnunstanees  and  oonditions  of  the 
warehousemen  as  prodncers  and  exporters  of  grain 
are  not  materially  dissimilar  to  those  of  the  pnn 
dncers  for  vhom  the^r  store  the  grain  and  do  not 
warrant  a  discrimination  in  the  distribution  of  ears 
for  the  transportation  of  the  grain.^^  It  is  no  jns- 
tifleation  for  giving  a  shipper  a  preference  that  the 
preference  arises  from  the  fact  that  the  carrier 
chose  to  purchase  its  coal  or  fuel  supply  from  that 
particttlar  shipper.^  Blach  shipper  is  entitled  to  his 
percentage  of  all  the  available  cars,  whether  owned 
by  the  company  or  individually,  in  so  far  as  it  will 
not  interfere  with  the  ri^ht  of  individual  ownera 
to  the  exclusive  use  of  their  own  cars/'  In  the  dis- 
tribution of  oars,  the  ears  owned  by  the  carrier, 
those  of  other  carriers  on  its  line  to  be  loaded,  and 
ears  owned  by  any  individual  shipper  must  be 
placed  absolutely  on  the  same  basis  as  together 
forming  the  available  car  equipment  of  the  road 
as  a  whole.^^'  In  determining  the  percentage  of  cars 
to  which  a  particular  shipper  ia  entitled,  the  carrier 
should  be  guided  by  the  capacity  of  the  shipper  to 
furnish  fr»ght  for  shipment."  The  allowance  of 
an  extra  percentage  of  cars  to  a  shipper  who  during 


the  preceding  month  has  unloaded  and  returned  his 
cars  within  a  certun  avwage  time,  such  practice 
having  been  adopted  instead  of  the  imposition  of  a 
demurrage  charge  to  encourage  prompt  return  of 
ears  and  to  enla^  the  supply  available  f  (n:  use,  uid 
being  open  to  all  alike,  hu  nevertheless  been  eon- 
demued  as  giving  ui  umiae  preference  or  advantage 
in  violation  of  the  Interstate  Commerce  Act." 

[%  766]  (3)  Placing  Embargo  on  Fnxnishing  of 
Oars  to  Shipper  at  Consignee's  Beqiiest.  An  em- 
bargo by  which  a  carrier  at  the  request  of  a  con- 
signee, and  not  hy  reason  of  any  conditions  on  its 
line  necessitating  it,  refuses  to  furnish  ears  to  the 
consignors  for  shipments  to  the  consignee  is  an 
unlawful  discriminati<m,'°  uid,  in  the  absence  of 
any  agreement  that  notice  shall  be  given  of  the 
removal  of  the  embargo,  no  duty  rests  on  the  car- 
rier to  notify  the  consi^ee  before  raising  it." 

[$  766]  c.  Swlt<^  Connections  and  Services — 
(1)  In  General.  A  common  carrier  cannot  lawfully 
deny  switch  connections  or  service  to  one  person, 
locality,  or  kind  of  traffic  which  it  furnishes  to 
others  similarly  situated;"  and  the  fact  that  a 
carrier's  line  is  congested  is  not  an  excuse  for  re- 


14.  U.  S.  T.  Oreson  R.,  etc.,  Co.. 
1S9  Fed.  97S.  984  Cwhera  the  court 
said:  "It  fs  plain  that  the  carrier 
cannot  claim  that  It  Is  serving  the 
warehDUsemen  In  a  private  capadtT. 
because  many  others  are  Induced  to 
store  with  the  warehousemen,  who 
expect  and  are  entitled  to  a  like  serv- 
ice on  the  part  of  the  railroad  com- 
panjK  as  the  warehousemen.  Indeed, 
the  entire  aer.vlce,  the  atorage  and 
the  carriage.  Is  of  quasi  public  Char- 
acter, and  the  railroad  company  can 
make  no  discrimination  unless  there 
exist  other  conditions  of  a  dissimilar 
nature:  and  this  cannot  be  main- 
tained''). 

15.  Interstate  Commerce  Commn, 
V.  Illinois  Cent.  R.  Co.,  216  V.  S.  462, 
477,  30  set  IfiS,  54  U  ed.  280  (where 
the  court  said:  "It  la  insisted,  when 
the  findings  made  by  the  commission 
are  taken  Into  view  and  the  plead- 
ings as  an  entire^  are  considered.  It 
results  that  the  dlsopiminatlons  and 

{ireferences  arose  from  the  fact  that 
he  railroad  company  chose  to  pur- 
chaee  Its  coal  for  fuel  supply  from 
a  particular  mine  or  mines,  and  that, 
as  It  had  a  right  to  do  so,  It  is  im- 
possible, without  destroying  freedom 
of  contract,  to  predicate  Illegal  nref- 
erencea  or  wrongful  discriminations 
from  the  fact  or  purchase.  But  the 
proposition  overlooks  the  fact  that 
the  regulation  addresses  Itself,  not 
to  the  right  of  purchase,  but  to  the 
duty  to  make  equal  distribution  of 
cars.  The  right  to  buy  is  one  thing 
and  the  power  to  use  the  equipmeni 
of  the  road  for  the  purpose  of  mov- 
ing the  articles  purcha^d  In  such  a 
way  as  to  discriminate  or  give  pref- 
erence are  wholly  distinct  and  dllTer- 
ent  things"). 

16.  U.  S.  V.  Baltimore,  etc.,  R.  Co., 
165  Fed.  113,  91  CCA  147  [rev  on 
other  grounds  215  U.  S.  481,  30  SCt 
164.  Bf  U  ed.  292]. 

[a]  Bule  applied. — (1)  Where  Its 
own  cars  or  those  of  other  roads  are 
consigned  to  a  particular  shipper,  or 
the  latter's  own  private  cars  are  de- 
livered to  him,  they  should  be 
charged  against  such  shipper,  and  he 
should  be  allotted  only  so  many  of 
the  system  cars  as  are  necessary  to 
make  up  Its  pro  rata  share  of  the 
whole.  U.  S.  V.  Baltimore,  etc.,  R. 
Co..  165  Fed.  113.  91  OCX  147  [rev  on 
other  grounds  215  U.  S.  4R1.  30  SCt 
154,  E4  L.  ed.  292].  (2)  Deducting 
individual  cars  before  making  the 
distribution,  and  allowing  their  own- 
ers in  addition  thereto  their  full  pro- 
portion of  Its  own  cars,  subjects 
other  shippers  who  own  no  cars  to 
an  undue  and  unreasonable  prejudice 
and  disadvantage  in  violation  of  I  8 


of  the  Interstate  Commerce  Act.   tT.  hothers  similarly  situated,  which  it 


9.  V.  Baltimore,  etc.  R.  Co.,  154  Fed. 
108.  (3)  But  a  rule  Drovldlng  that, 
In  the  distribution  ol  the  cars  of  a 
railroad  company  available  for-  the 
transportation  of  coal,  oars  for  the 
railroad's  fuel  supply,  foreign  rail- 
road cars,  specially  consigned  for  the 
fuel  supply  of  the  conaignlhg  rail- 
roads, and  individual  cars  owned  by 
shippers  and  assigned  to  sped  fled 
mines  for  loading,  should  be  charged 
against  the  capacity  of  the  mines  at 
which  they  were  placed,  and  that  the 
dUferenoe  between  the  rated  capac- 
ity of  Uie  mine  and  the  capacity  of 
such  assigned  oars  should  be  the  rate 
on  which  all  the  other  ears  of  the 
railroad  company  would  be  prorated, 
which  rule  operated  slightly  to  the 
advantage  of  the  owners  of  Individ- 
ual cars,  was  not  objectionable  as  a 
discrimination  against  them.  Logan 
Coal  Co,  V.  Pennsylvanda  R.  Co.,  154 
Fed.  497.  ' 

17.  Interstate  Commerce  Commn. 
V.  Illinois  Cent.  R.  Co.,  215  U.  S.  452, 
30  SCt  156.  64  L.  ed.  280;  U.  S.  v. 
Baltimore,  etc.,  R.  Co.,  165  Fed.  113. 
91  CCA  147  [rev  on  other  grounds 
215  U.  S.  481.  SO  SCt  164.  64  L.  ed. 
292]. 

[a]    Bnla  appUedv^d)  It  is  not 

beyond  the  power  of  the  interstate 
commerce  commission  to  require  a 
railroad.  In  distributing  Its  coal  cars, 
to  take  into  account  Its  own  fuel 
cars,  in  order  not  to  create  a  prefer- 
ence of  the  mine  to  which  such  oars 
are  assigned  over  other  mines.  In- 
terstate Commerce  Commn.  v.  Illi- 
nois Cent.  R.  Co.,  215  U.  S.  452,  30 
SCt  155,  64  U  ed.  280.  (2)  This  duty 
to  allot  cars  without  unjust  discrim- 
ination cannot  be  altered  by  the  fur- 
nishing of  special  cars  to  the  carrier 
by  one  shipper,  to  be  used  exclu- 
sively in  the  transportation  of  goods 
for  that  shipper,  whether  the  cars  are 
sold  by  the  shipper  to  the  carrier  on 
the  installment  plan  or  the  shipper 
retains  title  to  the  cars.  U.  S.  v. 
Norfolk,  etc.,  R.  Co.,  109  Fed.  831 
(where  It  was  said  that,  If  the  cars 
are  purchased  from  the  shipper  by 
the  railroad  company  on  the  Install- 
ment plan,  the  company  thereby  be- 
coming Interested  therein  at  once, 
and  finally  the  absolute  owner 
thereof,  then,  In  the  event  of  an  ex- 
clusive application  of  the  same  to 
the  business  of  that  shipper,  there 
never  would  be  a  time,  from  first 
to  last,  during  which  the  railroad 
company,  by  such  a  course,  would 
not  be  devoting  rolling  stock  which 
It  owns,  or  in  which  it  Is  Interested 
as  a  common  carrier,  to  the  demands 
of  one  shipper  to  the  exclusion  of 


may  not  do;  or  sven  If  it  should 
never  become  Interested  in,  or  the 
owner,  of  the  cars,  still  It  may  not 
rent  Its  tracks  or  permit  them  to  be 
appropriated  l>y  any  one  to  the  detrl* 
ment  of  other  shippers  whom  It 
should  serve  to  the  uttermost;  and 
In  the  stress  of  unusual  bualness 
such  special  cars  In  its  service  would 
have  to  be  applied  to  the  accommo- 
dation of  all  snippers  alike). 

[b]  Xatentate  aad  latnt-atats  oou- 
mero*. — A  railroad  company  engaged 
in  interstate  commerce.  In  making 
distribution  of  cars  between  coal 
mining  companies  engaged  In  such 
commerce  where  there  Is  a  shortage 
has  no  legal  right  under  the  Inter- 
state Commerce  Act  S  3  (24  U.  S.  St. 
at  L.  880  c  104),  to  leave  out  of  con- 
sideration private  or  foreign  cars 
used  by  such  a  company,  although 
only  in  Intra-state  commerce,  and 
make  the  allotment  with  reference 
to  Its  own  cars  alone  by  which  such 
company  is  given  a  preference  or  ad- 
vantage over  its  competitors  In  Inter- 
state commerce,  Majestic  Coal.  etc.. 
Co.  V.  Illinois  Cent.  R.  Co.,  162  Fed. 
810. 

18.  U.  S.  V.  Baltdmore,  etc.,  R.  Co., 
166  Fed.  113.  91  CCA  147  [rev  164 
Fed.  108,  and  rev  on  other  grounds 
215  U.  S.  481.  30  SCt  164,  54  L.  ed. 
292]  (where  the  factors  to  be  used 
In  ascertaining  the  capacity  of  a  coal 
mine  are  stated);  U.  S.  v.  West  Vir- 
ginia R.  Co..  125  Fed.  262  [atl  134 
Fed.  198,  67  CCA  220]. 

[a]  Plserlmlnatlon  against  new 
wn». — A  rule  of  distribution  by 
which  such  capacity  Is  taken  as  one, 
while  the  amount  of  ahlpment«  for 
the  preceding  two  years  is  taken  as 
two,  the  sum  of  the  rated  capacity 
and  such  shipments  being  divided  by 
three  to  determine  the  basis  of  dis- 
tribution, is  unfair  and  inequitable 
to  new  mines,  and  results  In  giving 
an  undue  preference  or  advantage  to 
old  mines.  In  violation  of  the  Inter- 
state Commerce  Law.  U.  S.  v.  Balti- 
more, etc.,  H.  Co.,  165  Fed.  113.  91 
CCA  147  [rev  on  other  grounds  215 
U.  S.  481.  SO  Srt  164,  64  L..  ed.  292]. 

19.  U.  S.  V.  Baltimore,  etc.,  R.  Co.. 
165  Fed.  113.  91  CCA  147  [rev  154 
Fed.  108.  and  rev  on  other  grounds 
215  U.  S.  481.  30  SCt  164.  64  L..  ed. 
2921. 

SO.  Chicago,  etc..  R.  Co.  v.  Wena- 
sha  Paper  Co..  159  "Wis.  508,  149  NW 
761. 

31.  Chicago,  etc..  R.  Co.  v.  Mena- 
8ha  Paper  Co..  169  Wis.  508.  149  NW 
751. 

aa.  U.  S. — Interstate  Stock-Yards 
Co.  V.  Indianapolis  Union  R  Co.,  99 
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fusing  a  siding  to  one  shipper  while  affording  siding 
facilities  to  others.^  But  where  a  carrier  receives 
and  delivers  freight  on  private  spar  tracks  pursuant 
to  contracts,  and  the  contracts  offered  to  all  of  its 
customers  are  identical,  there  is  no  illegal  discrim- 
ination." A  carrier  is  not  required  to  permit  a 
shipper  to  connect  a  track  with  its  track,  except 
where  it  has  already  granted  such  privil^e  to 
others.^'  There  can  he  no  unjust  discrimination  in 
the  matter  of  furnishing  switching  facilities  as  be- 
tween shippers  wlio  are  not  similarly  situated.^ 

767]  (2)  Connecting  Oarrieis.  Where  a  re- 
ciprocal  switching  operation  is  carried  on  hy  two 
eonnecting  carriers,  constituting  a  facility  for  the 
interchange  of  traffic  between  two  railroads,  equal 


facilities  must  be  afforded  all  other  lines  for  like 
interchange  of  traffic  without  discrimination;^^  and 
the  commission  has  authority  to  require  all  rail- 
roads performing  such  service  to  desist  from  any 
discriminatory  practice  in  respect  of  Such  switch- 
ing operation.^  An  order  of  this  nature  is  not 
invalid  as  taking  property  without  due  process  of 
law,"  Nor  does  it  require  the  carriers  to  g^ve  the 
use  of  their  tracks  and  terminal  facilities  to  the 
competing  carrier  within  the  meaning  of  the  pro- 
viso in  the  Interstate  Commerce  Act,  which  declares 
that  the  act  shall  not  be  considered  as  requiring  a 
carrier  to  give  the  use  of  its  tracks  or  terminal 
facilities  to  another  carrier  ei^;i%«d  in  like  bosi- 


Fed.  472.  Compare  Harp  v.  Choctaw, 
etc..  R.  Co.,  118  Fed.  169  faff  12B 
Fed.  445,  61  CCA  405]  (holdfng  that 
a  railroad  company  Is  under  no  legal 
obliKatlon  to  construct  a  spur 'track 
from  its  line  to  a  coal  mine  for  the 
private  benefit  of  the  owner  In 
shipping  his  product;  nor  can  it  be 
held  liable  In  damages  for  unlawful 
discrimination  because  of  Its  refusal 
to  build  such  track,  although  It  had 
permitted  to  be  built,  and  assisted  in 
building,  similar  traclts  to  other 
mines). 

111. — Chicago,  etc.,  R.  Co.  v.  Suf- 
fern.  129  111.  274,  21  NE  824. 

Kan. — Larabee  Flour  Mills  Co.  v. 
Missouri  Pac.  R.  Co.,  74  Kan.  808,  S8 
P  72. 

Ky. — Louisville,  etc.,  R.  Co.  v, 
Pittsburg,  etc..  Coal  Co..  64  SW  969, 
22  KyL.  131S,  98  AmSR  447,  65  LRA 
601. 

Miss. — Southern  R.  Co.  v.  Mathew- 
HcDonald  Lumber  Co.,  103  Miss.  74, 
60  S  42. 

N.  Y. — Kellogg  V.  Sowerby,  93  App. 
Div.  124,  87  NYS  412. 

Oh. — Qulnn  Coal  Co.  v.  Hocking 
Valley  R.  Co.,  32  Oh.  Cir.  Ct.  700; 
Johnson  Coal  Mln.  Co.  v.  Hocking 
Valley  R.  Co..  14  OhNP  209. 

Pa, — Minds  v.  Pennsylvania  R.  Co., 
228  Pa.  575.  77  A  909. 

Can. — Grand  Trunk  R.  Co.  v.  Hep- 
worth  Silica  Pressed  Brick  Co.,  51 
Can.  S.  C.  81  [dism  app  18  CanR 
Cas  9], 

[a]  Bui*  appll*4U— <1)  Where  a 
railroad  company  lays  sidetracks  and 
makes  switch  connections  for  coal 
shippers  whose  mines  are  located 
alone  its  line  of  road,  it  must  not 
discnmlnate  between  different  ship- 

gers  with  respect  thereto.  Qulnn 
oal  Co.  V,  Hocking  Valley  R.  Co., 
32  Oh.  Ctr.  Ct.  700.  (2)  A  railroad 
company  adopting  the  plan  of  send- 
inar  Its  cars  over  a  switch  existing 
solely  for  the  purpose  of  delivering 
freight  to  cars  from  shippers  located 
on  the  s'^itch  is  required  to  serve 
all  shippers  alike,  and  any  discrim- 
ination again  a  shipper  is  unlaw- 
ful. KelloKjr  V.  Sowerby,  93  App. 
Div.  1X4,  Sf  NTS  418.  (3)  A  belt 
line  of  railroad,  required  by  ordi- 
nance and  statute  to  extend  to  all 

fiersons  doing  business  on  or  along 
ts  line  full  facilities  to  connect 
switches  with  Its  road,  and  to  carry 
and  transport  freight  to  and  from 
such  switches  at  rates  per  car  not 
exceeding  those  charged  for  through 
freight  of  like  class  and  character, 
owes  the  duty  of  affording  to  all 
persons  constructing  such  switches 
equal  and  impartial  service  In  respect 
to  all  freight,  and  neither  such  com- 
pany nor  Its  lessee  can  lawfully  limit 
the  right  to  use  such  switch  connec- 
tions so  as  to  exclude  any  kind  of 
interstate  freight  transported  over 
its  line,  for  the  purpose  of  giving  to 
Itself  or  to  another  a  monopoly  In 
the  receiving  or  shipping  of  such 
freight.  Interstate  Stock-Yards  Co. 
V.  Indianapolis  Union  R.  Co..  99  Fed. 
472.  (4)  Where  a  switch  track  was 
put  In  by  a  lumber  company  on  a 
railroad  company's  right  of  way  un- 
der a  contract  which  grants  the  lum- 
ber company,  under  specified  condi- 
tions, the  prlvHege  of  operating  lum- 


ber trains  on  the  main  line  and  binds 
It  to  pay  to  the  railroad  company  a 
Bpecined  sum  for  each  loaded  oar 
transported,  and  to  furnish  at  Its 
own  cost  the  rolling  stock  necessary 
to  haul  lumber,  ana  to  employ  train- 
men, and  which  declares  that  the  use 
of  the  main  track  by  the  lumber  com- 
pany shall  be  subordinate  to  the  use 
of  the  railroad  company,  the  lumber 
company  did  not  get  title  to  the 
switch  track,  but  the  title  remained 
in  the  railroad  company  and  formed 
a  part  of  Its  system  and  must  be 
operated  Impartially  and  without 
discrimination  against  parties  de- 
manding similar  services,  and  on  the 
failure  of  the  railroad  company  so  to 
do   It   must   make   reparation   to  a 

?arty  injured  by  Its  failure  to  per- 
orm  Its  duty.  Southern  R.  Co.  v. 
Mathew-McDonald  Lumber  Co.,  103 
Miss.  74.  60  S  42.  (6>  A  contract 
whereby  defendant  railroad  company 
undertook  to  grant  to  a  ooal  com- 
pany the  exclusive  right  to  the  use 
of  a  certain  switch  track  for  liauling 
coal.  In  consideration  of  the  coal 
company's  agreement  to  permit  a 
part  of  the  track  to  he  constructed 
over  Its  land,  is  void,  as  against  pub- 
lic policy,  and  furnishes  no  excuse 
for  defendant's  refusal  to  haul  coal 
for  plaintiff  over  the  -track.  X<ouis- 
ville,  etc.,  R.  Co.  v.  Pittsburg,  etc.. 
Coal  Co.,  64  SW  969.  23  KyC  1318, 
56  LRA  601,  98  AmSR  447. 

[b]  "TaoiUtT"  inolttdes  switching 
couiwotlott. — Irrespective  of  the  na- 
ture, character,  ownership,  or  con- 
trol of  a  sidetrack  or  private 
"switch"  which  A  shipper  himself 
may  build  or  which  may  be  con- 
structed under  regulations  of  the 
railroad  oompany,  the  essential  fact 
\a  the  opening  or  cutting  by  a  rail- 
road company  of  Its  tracks  to  re- 
ceive carload  shipments  from  such 
sidetracks.  Such  opening  or  connec- 
tion Is  a  "facility"  within  the  mean- 
ing of  the  common  law  requiring 
facilities  to  be  furnished  equally  to 
all  complying  with  the  ■  regulations 
of  said  company.  Johnson  Coal  Mln. 
Co.  V.  HockTng  Valley  R.  Co.,  14  Oh 
NP  209. 

S3.  Cox  V.  Pennsylvania  R.  Co., 
<Pa.)  85  A  863,  867  (where  It  was 
said;  "The  congested  condition  of 
tralllc  on  defendant's  road,  which  was 
offered  In  explanation,  afforded 
neither  excuse  nor  extenuation.  The 
means  of  proteotion  against  such  con- 
dition was  in  defendant's  own  hands. 
It  was  under  no  duty  to  haul  more 
coal  than  could  safely  and  conven- 
iently be  transported  over  its  line; 
but  a  bounden  duty  did  rest  upon  It. 
in  limiting  the  amount  to  be  ac- 
cepted by-  It,  because  of  extraordi- 
nary conditions,  to  show  no  prefer- 
ence as  between  shippers,  and  to 
treat  all  alike  on  some  equitable 
basis"). 

24.  Cedar  Rapids,  etc^  R.  Co.  v. 
Chicago,  etc..  R.  Co..  145  Iowa  B28. 
124  NW  323;  Gulf  Compress  Co.  v. 
Alabama  Great  Southern  R,  Co.,  100 
Miss.  582.  56  8  666. 

35.  Northwestern  Warehouse  Co. 
V.  Oregon  R.,  etc.,  Co.,  32  Wash.  218, 
73  P  388. 

«.   St.  Louis,  etc,  R.  Co.  v.  Dixie 


Cotton  Oil  Co.,  112  Ark.  147,  165  SW 
261. 

[a]  ZUitstratloas<— (1)  The  Iron 
Mountain  Railroad  was  one  mile 
from  a  cotton  mill,  with  the  line  of 
the  Cotton  Belt  Railroad  intervening 
between  it  and  a  point  near  the  mill. 
The  Iron  Mountain  built  a  spur  from 
the  mill  to  the  Cotton  Belt.  and.  In 
consideration  of  the  permission  to 
use  the  spur,  the  Cotton  Belt  gave 
the  use  of  its  Intervening  track,  thus 
connecting  the  Iron  Mountain  with 
the  mill  and  consequently  eliminat- 
ing the  switching  charges  to  the  mill 
for  shhiments  over  the  Iron  Moun- 
tain. There  was  another  mill  located 
near  by,  and  connected  by  a  spur 
with  the  Cotton  Belt;  but  It,  not  he- 
Ing  included  In  the  contract,  and  not 
being  on  the  line  of  the  Iron  Moun- 
tain, was  required,  to  pay  switching 
charges  for  such  shipments.  It  was 
held  that  there  wa«  no  discrimina- 
tion between  the  two  mills  since,  un- 
der the  facts,  they  were  not  similarly 
situated.  9t.  Louie,  etc.,  R.  Co.  v. 
Dixie  Cotton  Oil  Co.,  112  Ark.  147, 
165  SW  251.  (2)  A  consignor  of 
goods  loaded  them  Into  railroad  cars 
on  ^  spur  traek  constructed  for  the 
sole  benefit  of  another  Arm.  In  order 
for  the  carrier  to  oonvey  the  goods 
to  destination  it  was  necessary  for  it 
to  transfer  the  ears  to  another  rail- 
road about  a  mile  away.  It  a.p- 
peared  that  they  did  such  service  for 
the  firm  for  whose  benefit  the  side- 
track had  been  constructed.  It  was 
held  that  its  refusal  to  carry  the 
consignor's  goods  did  not  constitute 
a  discrimination  against  him  in 
favor  of  the  other  firm,  the  situation 
of  the  two  being  different.  St.  Louis 
Southwestern  R.  Co.  v.  Arkadelphla 
Milling  Co.,  120  Ark.  672,  180  SW 
200. 

87.  Louisville,  etc..  R.  Co.  v.  U.  S., 
238  U.  8.  1,  35  set  696,  51  L.  ed.  1177 
[aff  21C  Fed.  672];  Pennsylvania  Co. 
V.  U.  S.,  236  XT.  8.  Sfil,  36  SCt  270,  69 
L.  ed.  616  [aff  214  Fed.  446]:  Grand 
Trunk  R.  Co.  v.  Michigan  R.  Commn,. 
231  U.  S.  467,  84  SCt  162,  68  L.  ed. 
310;  Louisville,  etc.,  R.  Co.  v.  U.  S., 
227  Fed.  278.  But  see  Little  Rock, 
etc.,  R.  Co.  V.  St.  Louis,  etc.,  R.  Co., 
69  Fed.  400  [aff  63  Fed.  775,  11  CCA 
417.  26  LRA  192]  (holding  that  a 
railroad  company  is  not  required  by 
the  Interstate  Commerce  Act  to  fur- 
nish to  competing  connecting  car- 
riers equal  facilities  for  the  Inter- 
change of  traffic,  where  this  Involves 
the  use  of  its  tracks  by  such  car- 
riers, and  It  may  still  permit  such 
use  by  one  carrier  to  the  entire  ex- 
clusion of  the  others). 

38.  Louisville,  etc..  R.  Co.  v.  U.  S.. 
238  U.  S.  1,  35  set  696,  51  L.  ed.  1177 
[aff  216  Fed.  672]:  Pennsylvania  Co. 
V.  U.  S.,  236  U.  S.  351.  35  SCt  370,  59 
L.  ed.  616  [aff  214  Fed.  446];  Grand 
Trunk  R.  Co,  v.  Michigan  R.  Commn,, 
231  U.  S.  457.  34  SCt  162,  68  L.  ed. 
310;  Louisville,  etc.,  B.  Co.  v.  U.  8., 
227  Fed.  273. 

89.  Louisville,  etc.,  R.  Co.  v.  U.  S.. 
238  U.  S.  1,  35  SCt  696.  51  L.  ed.  1177 
[aff  216  Fed.  672];  Grand  Trunk  R. 
Co.  V.  Michigan  R.  Commn.,  2S1  tJ.  S. 
457.  34  SCt  152.  5S  L.  ed.  310;  Louis- 
ville, etc..  R.  Co.  v.  U.  S^m,  Fed. 
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neaB."*  But  the  fact  that  a  Tailroad  company  inter- 
changes traffic  with  certain  railroads  at  its  r^nlar, 
estaDUshed  yard  or  depot,  where  it  has  provided  all 
reasonable,  proper,  and  equal  facilities  for  that  pur- 
pose, and  refuses  to  interchange  traffic  with  a  new 
road  at  a  point  of  connection  where  no  such  facili- 
ties exist,  does  not  constitute  ai^  ' '  discrumnation, ' ' 
or  any  "undue  or  unreasonable  preference  or  ad- 
vantage," in  favor  of  the  railroads  with  which  such 
interchange  is  made."- 

[i  768]  d.  Terminal  FacUitiea.  PubUe  policy  re- 
quires the  extension  of  the  conunon  law  to  apply  to 
any  business  conducted  by  a  transportation  cor- 
poration as  intsidental  to  its  business  as  a  common 
carrier,  as  otherwise  every  statute  designed  to  se- 
cure from  the  public  transportation  corporations 
equal  facilities  for  all  shippers  would  be  frustrated.'^ 
While  it  is  permissible  for  railroad  companies  to 
establish  terminal  districts,"  terminal  facilities  are 
witiiin  the  rule  forbidding  unjust  discrimination'^  as 
much  as  any  other  facilities  used  in  the  transporta- 
tion of  goods."  Thus  a  carrier  may  not  discrim- 
inate in  respect  to  the  use  of  its  docks,  wharves,  and 
piers,"  or  other  facilities  for  loading  or  unloading 
freight."  But  the  duty  of  a  carrier  to  accept  goods 
tendered  at  its  station  does  not  extend  to  the  ac- 
ceptance of  ears  offered  to  it  at  an  arbitrary  point 
near  its  terminus  by  a  competing  road,  for  the  pur- 
pose of  reaching  and  using  its  terminal  station." 

Stockyards.  The  rule  against  discrimination  has 
been  applied  in  respect  of  stockyards  maintained  by 
a  earner  on  premises  acquired  and  held  by  it  for 
its  purposes  as  such."  While  it  is  not  the  duty  of 
a  carrier  to  keep  and  maintain  a  stockyard,  yet  if 
it  does  so  without  other  authority  than  its  charter 
as  a  transportation  corporation,  and  as  incidental  to 


its  transportation  business,  it  is  its  duty,  even  in 
the  absence  of  statute,  to  serve  the  public  without 
unjust  disorimination.*^  A  preferential  contract  by 
a  carrier  to  deliver  all  live-stock  shipments  at  a  cer- 
tain privately  owned  stockyard,  and  not  to  establish 
any  other  yard  within  the  city,  has  been  held  void 
under  a  constitutional  provision  prohibiting  dis- 
crimination.'^ 

[$  769]  e.  Shipments  to  Points  on  Line  of  Oon- 
necting  Carrier.  If  the  carrier  holds  itself  out  to 
the  public  as  a  through  carrier  to  points  beyond  its 
own  lines,  it  must  afford  the  same  facilities  to  all 
shippers  along  its  lines  doing  business  under  similar 
or  like  circumstances;  it  cannot  grant  this  accommo- 
dation to  one  shipper  and  refuse  it  to  others  stand- 
ing in  the  same  relation,  as  this  would  amount  to 
an  unjust  discrimination." 

[$  770]  f.  Expediting  or  Diymting  Shipments. 
There  is  no  invariable' rule  requiring  freight  to  be 
carried  in  the  order  in  which  it  is  received  without 
r^ard  to  its  character  or  condition,  or  its  liability 
to  perish.**  Where  there  is  a  press  of  business, 
perishable  goods,  or  goods  the  inherent  character 
of  which  is  such  as  to  render  them  peculiarly  liable 
to  serious  injury  from  delay,  and  which  must  be 
transported  promptly  or  else  lost  or  greatly  dam- 
aged, the  circumstances  must  be  considered  as  of 
such  exceptional  character  as  to  authorize  a  rea- 
sonable preference,  as  to  expedition  in  hauling  them, 
over  freight  not  of  such  a  charaeter,  in  the  absence 
of  express  statutory  r^^lation  on  the  subject.** 
This  rule  does  not  anthoriae  a  preference  on  aceonnt 
of  merely  slight  differences  in  commodities,*'  nor 
can  the  rule  be  invoked  as  a  cloak  for  making 
illegal  discriminations  in  favor  of  one  shipper  or 


■0.  LoulSTlUe.  etc.,  R.  Co.  v.  V.  S., 
M8  IT.  8.  1.  S6  set  69«,  51  U  ed! 
1177  [air  21S  Fed.  «72];  Pennsylvania 
Co.  T.  U.  S.,  2Sfi  U.  S.  S51,  S6  SCt  S70, 
E9  L.  ed.  616  [aff  214  Fed,  44B]: 
Loulsvtlle,  etc.,  R.  Co.  v.  U.  8..  22i 
Fed.  278. 

81.  Kentucky,  etc..  Bridge  Co.  v. 
lAuisvllle,  etc.,  R.  Co..  87  T^Bd.  B6T. 
628,  2  LRA  289  [app  diem  149  U.  S. 
777  mem,  18  SOt  1048  mem,  37  Ih  ed. 
964  meml. 

32.  Windsor  v.  New  York  Cent., 
etc  R.  Co.,  82  Mlac.  88,  143  NTS  646. 

■3.  Interstate  Commerce  Commn. 
V.  Southern  Pac.  Co.,  234  U.  S.  316, 
84  sot  820,  68  L.  ed.  1829  [rev  188 
Fed,  241];  Interstate  Commerce 
Commn.  v.  Atchison,  etc.,  R.  Co.,  234 
V.  S.  294.  34  SCt  814,  68  L.  ed.  1819 
[rev  188  Fed.  229]. 

84.  Windsor  v.  New  York  Cent., 
etc.,  R.  Co..  82  Misc.  38,  148  NTS  64B; 
TouKhlogheny,  etc.,  Coal  Co.  v.  Erie 
TL  CO..  24  Oh.  Clr.  Ct.  289. 

86.    See  grenerally  supra  S  762  et 

^ie.   See  Infra  this  note. 

[a]  Bale  applied. — (1)  A  tract  of 
twenty  acres  acquired  by  a  railroad 
under  the  act  of  March  3,  18TS,  abut- 
ting a  navigable  water  on  which  la 
a  dock  for  receiving  and  discharging 
freight  and  passenKCrs  and  for  for- 
warding through  freight  and  pas- 
sengers. Is  a  facility '  for  freight 
and  paaaengers  within  Const,  art  11 
I  6,  forbidding  undue  or  unreason- 
able discrimination.  Coeur  D'Alene, 
etc.,  Transp.  Co.  v.  Ferrell,  22  Ida. 
752.  128  P  666,  43  LRANS  966  and 
note.  (2)  A  wharf  bulH  by  a  rail- 
road company.  In  extension  of  a 
street,  out  into  the  deep  waters  of  a 
harbor  where  ships  come  tn  the 
carrying  on  of  commerce,  and  where 
they  load  and  discharge  cargoes,  on 
which  wharf  the  company  has  laid 
Its  tracks,  making  It  a  quasi  ter- 
minal for  the  transfer  of  goods  be- 
tween Its  own  line  and  vessels  owned 
by  other  carriers.  Is  affected  by  a 


public  use;  and  the  company  cannot 
permit  Its  use  by  such  vessels  or 
carrying  lines  m  It  may  select,  and 
exclude  others,  to  the  encourage- 
ment of  a  monopoly  and  the  hin- 
drance of  competition,  but,  where 
such  use  is  permitted  by  any.  It  must 
be  open  to  all  on  equal  terms.  West 
Coast  Naval  Stores  Co.  v.  Louisville, 
etc.,  R.  Co.,  121  Fed.  646,  67  CCA  671. 
(3)  A  lease  to  a  dipper  of  one  of 
the  piers  and  Improvements  thereon 
belonging  to  a  terminal  company, 
which  relieves  him  from  the  pay- 
ment of  all  wharfage  and  storage 
charges  other  than  as  the  same  may 
be  Included  In  the  yearly  rental,  and 
has  enabled  him  to  acquire  prac- 
tically a  monopoly  of  the  export  of 
cottonseed  products,  constitutes  an 
unlawful  or  undue  preference  under 
the  act  to  regulate  commerce,  where 
other  shippers  are  not  and  cannot  be 
afforded  tiie  same  facilities  on  the 
same  conditions.  Southern  Fac.  Ter- 
minal Co.  V.  Interstate  Commerce 
Commn.,  219  U.  B.  498.  31  SCt  279,  65 
L.  ed.  310. 

37.  Youghlogheny,  etc.,  Coal  Co. 
V.  Brie  R.  Co.,  24  Oh.  Clr.  Ct.  289. 

[a]  Bole  appllad. — A  machine  for 
unloading  coal  from  cars  Into  boats, 
situated  on  the  docks  of  a  railway 
company  at  Its  lake  terminal,  owned, 
constructed,  and  maintained  Jointly 
by  such  company  and  a  coal  transfer 
company,  and  operated  by  such  coal 
transfer  company  for  the  accommo- 
dation of  the  patrons  of  the  railway 
company  under  the  direction  of  the 
railway  company  and  at  prices  flxed 
by  it,  is  devoted  to  a  public  use  and 
is  part  of  the  terminal  facilities  of 
such  railroad,  and  a  grant  to  one 
shipper  of  coal  of  the  exclusive  use 
of  BTidh  machine  is  an  unlawful  dis- 
crimination which  win  be  enjoined, 
notwithstanding  a  conveyance  by  the 
railroad  company,  to  the  transfer 
company  of  all  Its  rights  In  such  ma- 
chine. YoughloKheny,  etc.,  Coal  Co. 
v.  Brie  R.  Co..  24  Oh.  Clr.  Ct.  289. 


88.  liOulsvUla,  .etc..  R.  Co.  v.  Cen- 
tral Stock  Yards  Co.,  212  U.  8.  183, 
29  SCt  246,  63  L..  ed.  441  [rev  138  Ky. 
148,  97  SW  778,  80  KyL  18]. 

[a]  BsasM  fer  nOa* — "To  re- 
quire such  an  acceptance  from  a  rail- 
road la  to  take  Its  property  In  a  very 
effective  sense,  ana  cannot  be  Justi- 
fied, unless  the  railroad  holds  that 

f roperty  subject  to  greater  Uabltltiea 
han  tnoae  Incident  to  its  calllns 
alone."  Lioulsvllle,  etc.,  R.  Co.  v. 
Central  Stock  Yarda  Co.,  212  V.  S. 
132,  146,  29  SCt  846.  63  U  ed.  441. 

38.  Windsor  v.  New  York  Cent., 
etc..  R.  Co„  82  Htsc.  38,  143  NY8  646. 
And  see  Delaware,  etc.,  R.  Co.  v. 
Central  Stock-Yards,  etc..  Co..  43  N. 
J.  Eq.  71,  10  A  490  (duty  of  inde- 
pendent stockyards  company). 

40.  Windsor  v.  New  York  Cent., 
etc.,  R.  Co.,  82  Mlac.  38,  143  NYS  646. 

41.  Louisville,  etc.,  R.  Co.  v.  Cen- 
tral Stock  Yards  Co..  133  Ky.  148.  97 
SW  778,  30  Kyi.  18  [rev  on  other 

E rounds  212  U.  S.  132,  29  SCt  246.  63 
..  ed.  441]. 

48,  Georgia  Coast,  etc.,  R.  Co.  v. 
Durrence.  f  Oa.  A.  615,  65  SE  683: 
Pittsburgh,  etc..  R.  Co.  v.  Wood,  45 
Ind.  A.  f,  84  NE  1009,  88  XE  709. 

43.  Feet  v.  Chicago,  etc.,  R.  Co., 
20  Wta.  594,  91  AmD  446. 

44.  Southern  R.  Co.  v.  Atlanta 
Sand,  etc..  Co.,  136  Ga.  36,  68  SE  807; 
Ooean  SB.  Co.  v.  Savannah  I^oco mo- 
tive Works,  etc.,  Co.,  131  Ga.  881,  63 
SE  677,  127  AmSR  266,  20  LRANS 
867,  15  AnnCas  1044;  Johnson  v.  New 
Tork.  etc..  R.  Co.,  Ill  Me.  263,  88  A 
988:  Tlerney  v.  New  Tork  Cent.,  etc., 
R.  Co..  76  N.  T.  305  [aff  10  Hun  669. 
67  Barb.  538];  Marshall  v.  New  Tork 
Cent.,  etc.,  R.  Co.,  46  Barb.  502  [aff 
48  N.  T.  660  mem];  Cooper  v.  Kane, 
19  Wend.  (N.  T.)  386.  32  AmD  612; 
Peet  v.  Chicago,  etc.,  R.  Co.,  20  Wis. 
594,  91  AmD  446. 

45.  Ocean  SS.  Co.  v.  Savannah  Lo- 
comotive Works,  etc.,  Co.,  181  Ga. 
831,  63  SB  677.  127  AmSR  266.  SO 
LRANS  867,  16  AnnCas  1044. 


For  latar  easas,  OevalosoMidB  and  ehaBgaa  in  the  law  see  cumulative  Annotations,  sam 
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class  of  shippers  as  against  another  without  real 
ground  for  its  application.**  Giving  preference  to 
relief  goods  sent  to  sufferers  from  fire,  or  flood,  or 
other  calamity  is  not  an  illegal  discrimination.*^ 
While  an  interstate  carrier  can  assume  an  extra  lia- 
bility for  expediting  shipments,  provided  it  makes 
and  pahlishes  a  rate  therefor  and  extends  it  to  all, 
yet  to  agree  with  a  particular  shipper  to  expedite  a 
shipment  at  regular  rates,  when  no  rate  has  been 
published  for  the  expeditii^;,  is  a  discrimination, 
and  as  such  is  in  violation  of  the  Interstate  Com- 
merce Act.** 

Diverting  shipmentt.  Where  pursuant  to  a  rule 
of  the  interstate  commerce  commission  a  carrier 
adopts  a  tariff  and  conditions  on  which  diversion 
would  be  made,  which  provided  that  parties  making 
request  for  change  of  destination  must  furnish  sat- 
isfactory proof  of  ownership  and  acceptable  form  of 
bond,  the  carrier  cannot  without  unjust  discrimina- 
tion waive  its  regulation  and  allow  a  divcr^on  in 
any  unauthorized  measure.*" 

771]  g.  Stop-Orer  PrivUeges.  Under  a  pro- 
vision of  the  Interstate  Commerce  Act  that  no  car- 
rier shall  engage  in  the  transportation  of  property 
unless  the  rates  for  which  the  same  is  transported 
have  been  filed  and  published  in  accordance  with  the 
act,  and  that  no  carrier  can  extend  any  privileges  in 
the  transportation  of  property  except  such  as  are 


specified  in  the  tariff,"  where  the  schedule  of 
rates  filed  with  the  interstate  commerce  commission 
provides  for  stop-over  privileges  for  certain  com- 
modities and  not  for  others,  an  agreement  for  stop- 
over privileges  for  such  other  commodities  is  invalid 
and  unenforceable,  for  the  reason  that  such  privi- 
ly cannot  be  demanded  by  other  persons.^^  When 
freight  is  divided  into  groups  and  classes  for  the 
purpose  of  fixing  charges  for  transportation  and 
other  purposes  in  connection  therewith,  each  sepa- 
rate group  or  class  and  all  the  commodities  belong- 
ing to  it  must  be  considered  as  distinct  objects  of 
contract,  and  each  handled  according  to  the  public 
schedules  and  tariffs  applicable  thereto."^ 

[$  772]  3.  living  Credit  to  Some  Parties  and 
BeQUiring  Payment  of  Otitera — a.  In  OeneraL  Ac- 
cording to  the  weight  of  authority  a  common  car- 
rier both  at  common  law  and  under  the  Interstate 
Commerce  Act  may  demand  prepayment  of  fre^;;ht 
chaiges  for  goods  delivered  to  it  by  a  connecting 
curier  or  an  individual  shipper  without  exacting 
such  prepayment  when  delivered  by  another  con- 
necting carrier  or  individual  shipper;  such  discrim- 
ination does  not  amount  to  an  unreasonable  dis- 
crimination, or  an  undue  or  unreasonable  prejudice 
or  disadvantage,  within  the  meaning  of  the  stat- 
ute," and  the  carrier's  purpose  or  motive  in  wiftMng 
such  discrimination  is  immaterial.^*  There  are  cases. 


46.  Southern  R.  Co.  v.  Atlanta 
Sand,  etc.,  Co.,  I3S  Ga.  86,  68  SK  807; 
Ocean  SS.  Co.  v.  Savannah  Locomo- 
tive Works,  etc.,  Co.,  131  Ga.  831.  63 
SB  577,  127  AmSR  265,  20  LRANS 
867,  16  AnnCaa  1044. 

47.  Michigan  Cent.  R.  Co.  v.  Bur- 
rows, 33  Mich.  6. 

48.  Chicago,  etc.,  R.  Co.  v.  Klrkby, 
22S  U.  S.  1S6,  166.  32  SCt  648,  66  L. 
ed.  1038.  AnnCael914A  601  and  note 
frev  242  111.  418.  90  NB  262  (aff  146 
111.  A.  81)1;  Clegg  v.  St.  Louis,  etc.. 
R.  Co..  203  Fed.  971,  122  CCA  273; 
Johnson  V.  New  York,  etc.,  R.  Co., 
Ill  Ue.  263,  88  A  988;  Chesapeake, 
etc.,  R.  Co.  V.  Ruckman,  116  Va.  493, 
80  8E  496.  And  see  Stemonsma  v. 
Chlcaso,  etc.,  R.  Co..  168  Iowa  488, 
1Z9  NW  1077  (holdingr  that  a  con- 
tract of  a  carrier  of  live  stock  to 
furnish  a  special  train  for  a  ten  car- 
load shipment  a.t  regular  train  rates 
was  invalid  as  constitutfns  a  dis- 
crimination). 

"The  broad  purpose  of  the  Com- 
merce Act  was  to  compel  the  estab- 
lishment of  reasonable  rates  and 
their  uniform  application.    That  pur- 

Kse  would  be  defeated  If  sanction 
given  to  a  special  contract  by 
which  any  such  advantage  Is  given 
to  a  particular  shipper  as  that  con- 
tracted for  by  the  defendant  In 
error.  To  guarantee  a  particular 
connection  and  transportation  by  a 
particular  train,  wan  to  give  an  ad- 
vantage or  preference  not  open  to  all 
and  not  provided  for  In  the  pub- 
lished tarifTs."  Chicago,  etc.,  R.  Co. 
V.  Klrby,  supra. 

49.  Norfolk  Southern  R.  Co.  v. 
Wtaltehurst.  117  Va.  642,  85  SE  458 
[applying  Chesapeake,  etc..  R.  Co.  v. 
Ruckman,  116  Va.  493,  80  SE  4961. 

[a]  B— son  for  rnle.— Regulations 
of  this  character  are  not  Imposed 
simply  for  the  benefit  of  the  carrier, 
but  are  Intended  to  place  all  shippers 
on  the  same  plane  and  to  prevent 
unfair  preferenceii  among  them.  Nor- 
folk Southern  R.  Co.  v.  Whltehurst, 
117  Va.  643,  86  SE  468. 

50.  InL  Com.  Act  June  29,  1906 
(34  U.  S.  St.  at  L.  586  c  3591). 

ftl.  Bergtn  v.  Missouri,  etc.,  R.  Co., 
(Tex.  Civ.  A.)  150  SW  1184. 

Sa.  Bergln  v.  Missouri,  etc.,  R.  Co., 
(Tex.  Civ.  A.)  150  SW  1184. 

83.  U.  S.  —  Gamble  -  Robinson 
Commn.  Co.  v.  Chlcaflrp.  etc.,  R.  Co., 
168  Fed.  161.  94  CCA^IT,  21  LRANS 
S82  and  note,  1«  AnnCaa  013:  Gulf, 
etc.,  R.  Co.  V.  Miami  S8.  Co.,  86  Fed. 


407,  30  CCA  142;  Little  Rock,  etc., 
R,  Co.  v.  St.  Louie,  etc.,  R.  Co.,  63 
Fed.  776,  11  CCA  417,  26  i.RAl92  [afC 
59  Fed.  400];  Oregon  Short  Line,  etc., 
R.  Co.  V.  Northern  Pac.  K.  Co.,  51 
Fed.  466  [ate  61  Fed.  158,  9  CCA  409]. 

Mich. — ferown,  etc..  Coal  Co,  v. 
Grand  Trunk  R.  Syatem,  159  Mich. 
665,  124  NW  628,  29  LRANS  840. 

Mlse.— Russell  v.  Mlll«r.  98  Miss. 
186,  53  S  496. 

Mo. — Gratiot  St.  Warehouse  Co.  v. 
Missouri,  etc.,  R.  Co.,  124  Mo.  A.  646, 
102  SW  11. 

N.  C. — Randall  v.  Richmond,  etc.. 
R.  Co.,  108  N.  C.  612,  13  SB  137: 
Allen  v.  Cape  Fear,  etc.,  R.  Co.,  100 
N.  C.  397,  6  SE  106. 

Tex. — Eagle  Pass  Lumber  Co. 
Galveston,  etc.,  R.  Co.,  (Civ.  A.)  164 
SW  402. 

[al  BMMoa  for  ml*. — "This  com- 
mon-law right  of  requiring  payment 
in  advance  of  some  customers,  and 
of  extending  credit  to  others,  has 
not  been  taken  away  by  the  Inter- 
state commerce  law,  unless  It  is 
taken  away  Indlirecftly  by  the  Inhibi- 
tion contained  in  the  third  section 
of  the  act,  which  declares  that  an 
interstate  carrier  shall  not  'subject 
any  particular  person,  company,  cor- 
poration or  locality  ,  ,  .  xo  any 
undue  or  unreasonable  .  .  .  dis- 
advantage In  any  respect  whatever.' 
This  prohibition  Is  very  broad.  It  Is 
true,  but  It  Is  materially  quallfled 
and  restricted  by  the  words  'undue 
or  unreasonable.'  One  person  or  cor- 
poration may  be  lawfully  subjected 
to  some  disadvantage  In  comparison 
with  others,  provided  it  Is  not  an 
undue  or  unreasonable  disadvantage. 
In  view  of  the  fact  that  all  persons 
and  corporations  are  entitled  at  com- 
mon law  to  determine  for  thvmselves, 
and  on  oonslderaitlons  that  are  satis- 
factory to  themselves,  for  whom  they 
will  render  services  on  credit,  we  are 
not  prepared  to  hold  that  an  Inter- 
state carrier  subiects  another  carrier 
to  an  unreasonaole  or  undue  disad- 
vantage because  it  exacts  of  that 
carrier  the  prepayment  of  freight  on 
all  property  received  from  it  at  a 
given  station,  while  It  does  not  re- 
quire charges  to  be  paid  In  advance 
on  freight  received  from  other  In- 
dlvldualB  and  corporations  at  such 
station.  So  far  as  we  are  aware,  no 
complaint  had  been  made  of  abuses 
of  this  Character  at  the  time  the  in- 
terstate commerce  law  was  enacted, 
and  It  may  be  Inferred  that  the  par- 


ticular wrong  complained  of  was  not 
wl'thin  the  special  oontemplatlon  of 
congress.  This  being  so,  the  general 
words  of  the  statute  ought  not  to  be 
given  a  scope  which  wilt  deprive  the 
defendant  company  of  an  undoubted 
common-law  right,  which  all  other 
Individuals  and  corporations  are  still 
privileged  to  exercise,  and  ordinarily 
do  exercise."  Lltitle  Rock,  etc.,  R.  Co. 
V.  St.  Louis,  etc.,  R.  Co.,  63  Fed.  776, 
777,  11  CCA  417,  26  LRA  192. 

[b]  Applications  of  nOs.— (1) 
Pla,lntlff,  ft  corporation,  was  engaged 
In  the  general  produce  business  with 
offlces  In  different  places  In  two 
states.  Defendant  had  stations  at 
the  towns  In  those  states  and  In  ad- 
joining states.  It  was  defendant's 
custom  for  the  terminal  carrier  to 
advance  charges  of  connecting  lines 
on  freight  consigned  to  parties  at 
thoee  stations,  and  to  deliver  the 
freight  to  consignees,  and  to  receive 
freight  and  deliver  It  to  consignees, 
and  to  hold  the  bills  until  the  cor- 
rectness of  the  charges  had  been  ad- 
justed. From  a  bad  motive  defend- 
ant after  notice  refused  to  advance 
charges  to  connecting  lines  and  to 
transport  freight  consigned  to  plain- 
tiff unless  the  charges  were  prepaid, 
while  it  gave  credit  to  other  con- 
signees similarly  situated.  It  was 
held  thait  this  did  not  subject  plain- 
tiff to  undue  or  unreasonable  preju- 
dice or  disadvantage  within  the  In- 
terstate Commerce  Act  (24  U.  S.  St. 
at  L.  879  c  104).  Gamble -Robin son 
Commn.  Co,  v.  Chicago,  etc.,  R.  Co., 

168  Fed.  161.  94  CCA  217,  21  LRANS 
982,  16  AnnCas  613.  (2)  Plaintiff,  a 
shipper,  on  a  showing  that  a  carrier 
had  a  credit  list  conefstlng  of  certain 
customers,  some  of  whom  were  com- 
petitors of  plaintiff,  for  which  It  car- 
ried goods  without  requiring  a  pre- 
payment of  freighrt,  and  that  It  had 
accorded  this  privilege  to  plaintiff 
over  a  year,  was  not  entitled  to  com- 
pel the  carrier  to  haul  his  goods 
without  prepayment  of  freight  on  the 
ground  that  refusal  so  to  do  con- 
stituted discrimination.  Brown,  etc.. 
Coal  Co.  V.  Grand  Trunk  R.  System, 

169  Mich.  666,  124  NW  628,  29  LRANS 
840. 

M.  Oamble-Roblnson  Commn.  Co. 
V.  Chicago,  etc.,  R.  Co.,  168  Fed.  161. 
169,  94  CCA  217,  21  LRANS  982.  10 
AnnCas  618  (where  the  court  said: 
"The  sole  question  in  this  case  fs 
whether  or  not  tlw>requiremfnt  ^of 
ths  pransarment  at  tlM\  fduunofor 
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however,  which  have  taken  a  different  view  and  held 
such  discrimination  unlawful  because  undue  or  un- 
reasonable, within  the  meaning  of  the  Interstate 
Commerce  Act"  or  similar  state  statutes.""  ' 
[$  773]  b.  Connecting  Oarriers."  A  railroad 
company  may  without  being  guilty  of  unjust  dis- 
crimination require  prepayment  of  freight  from  one 
connecting  carrier,  althoogb  it  does  not  exact  such 
prepayment  from  other  conneeting  carriers.'*  And 


it  has  similarly  been  held  that  a  carrier  may  ad- 
vance freight  charges  to  one  connecting  carrier 
without  advancing  such  charges  to  another  connect- 
ing carrier,  without  laying  itself  open  to  the  charge 
of  unjust  discrimination?'  A  contrary  view  has, 
however,  been  expressed.*"  There  is  nothing  in  the 
federal  constitution  prohibiting  a  state  from  requir- 
ing conmion  carriers  to  treat  all  connecting  carriers 
alike  in  regard  to  the  prepayment  of  freight,  and 


freight  constituted  a  violation  of  the 
Interstate  Commerce  Act.  If  it  did, 
a  noble  puriiose  or  a  good  motive 
constitutes  no  defense  to  the  cause 
of  action-  founded  upon  It.  If  It  did 
not,  a  bad  motive  or  an  evil  purpose 
creates  no  cause  of  action  founded 
upon  the  exercise  of  a  legal  right"). 

56.  U.  S.  V.  Sunday  Creek  Co.,  194 
Fed.  252  [afC  210  Fed.  747.  127  CCA 
297]-  U.  S.  V.  Hocking  Valley  R.  Co.. 
194  Fed.  234  [aff  210  Fed.  735,  127 
CCA  297], 

"Upon  the  broad  and  underlying 
question  whettier  It  is  such  discrimi- 
nation as  is  forbidden  by  the  Elklns 
Act,  In  force  In  1909.  for  the  carrier 
to  insist  thart  shippers  generally  pay 
cash  while  it  gives  long  credit  to 
another  similar  shipper,  and  srlves 
such  credit  pursuant  to  a  previous 
contract — upon  this  broad  que9tton. 
we  have  no  doubt.  Such  conduct,  by 
its  very  terms.  Is  discrimination. 
Shippers  are  not  treated  alike.  Giv- 
ing to  one  shipper  four  months'  time 
in  which  to  raise  the  money,  even 
if  interest  Is  added,  while  the  same 
privilege  Is  denied  to  others,  Is  plain- 
ly a  'concession  or  discrimination.' 
It  also  must  be  considered  a  con- 
cession or  dlscriml nation  'in  respect 
to  transportation';  It  cannot  be 
thought  that  these  two  words  in  this 
clause  of  the  Elklns  Act  pertain  only 
to  a  faclljity  of  transportation;  they 
are  used  In  immediate  connection 
with  'rebate,'  and  so  the  clause  must 
be  Intended  to  reach  and  affect  the 
subject  ot  freight  payments. 
Whether,  by  this  concession,  it  re- 
sults  that   the  property   is  'trans- 

fiorted  ait «  less  rate  than  that  named 
n  the  tariffs'  is  not  important,  be- 
cause the  statutory  condemnation  ex- 
tends also  to  concessions  'whereby 
any  other  advantage  is  given  or  dis- 
crimination Is  practiced.'  Such  a  dls- 
enfmlnation  might  or  might  not  be 
of  pecuniary  value  to  the  freight 
payer,  it  is  conceivable  that  a  ship- 
per, with  sufficient  working  capital 
upon  which  he  could  not  otherwise 
earn  6  per  cent.,  would  save  money 
by  paying  cash;  but  it  Is  clear  that 
such  a  system  of  freight  credits 
amounts  to  loaning  money  to  the 
shipper,  and  is  equivalent  to  provid- 
ing tor  him  working  capital.  To  say 
that  this  cannot  be  considered  a  con- 
oesalon,  or.  when  unf&lrly  practiced, 
a  discrimination,  is,  we  think,  to 
deny  to  these  words  their  plain 
meaning.  Not  only  Is -the 

conclusion  that  the  described  practloe 
does  constitute  that  discrlmlnntlon 
against  which  this  provision  Is  di- 
rected the  natural  inference  from  the 
words  of  the  statute,  but  the  general 
purpose  of  the  law  and  of  the  amend- 
ments here  to  be  enforced,  as  re- 
peatedly declared  by  the  Supreme 
Court,  Indicates  the  same  broad  in- 
terpretation; if.  indeed,  there  is  In 
the  word  'discrimination'  ambiguity 
to  be  construed."  Hocking  Valley  R. 
Co,  V.  U.  S..  210  Fed.  736,  740.  127 
CCA  265  [dlst  Gamble-Roblnson 
Ooramn.  ('o'.  v.  Chicago,  etc.,  R.  Co., 
168  Fed.  161.  94  OCA  217,  21  LRANS 
982.  16  ArniCas  613;  Oulf.  etc.,  R.  Co. 
v.  Miami  SS.  Co.,  86  Fed.  407.  30  CCA 
142;  Little  Rock,  etc.,  R.  Co.  v.  St. 
Louis,  etc.,  R.  Co..  63  Fed.  775,  11 
CCA  417.  26  LRA  1921. 

[a]  B«l«  applied. — A  railroad  com- 
iMiny  practices  discrimination  in  re- 
spect to  transportation.  In  violation 
ox  S  6  of  the  Interstate  Commerce 
Act  of  Febr,  4,  1887  (24  U.  S.  St.  at 
L.  380).  as  amended  by  the  act  of 


June  29.  1906  (34  U.  S.  St.  at  L.  686 
I  2>,  by  systemsJtlcally  extending 
credit  for  freight  charges  to  one  in- 
terstate shipper,  while  exacting  and 
collecting  such  charges  from  other 
shippers  under  substantially  similar 
circumstances  and  conditions.  U.  S. 
v.  Hocking  Valley  R.  Co.,  194  Fed. 
234  [aff  21«  Fed.  735,  127  CCA  2971. 

[bl  Tlie  extension  of  long  oredlt 
(1)  to  one  shipper  in  accordance  wHh 
a  prior  arrangement  while  other  ship- 
pers under  similar  circumstances  are 
required  to  settle  promptly  Is  unlaw- 
ful, although  such  discrimination  has 
not  been  forbidden  by  the  interstate 
commerce  commission.  Hocking  Val- 
ley R.  Co.  V.  U.  S.,  210  Fed.  78B,  127 
CCA  286  (assigning  as  a  reason  that, 
while  it  may  sometimes  be  appropri- 
ate or  necessary  for  the  commission 
by  administrative  ruling  to  determine 
what  Is  discrimination  as  where  cir- 
cumstances and  conditions  must  be 
compared  to  see  if  they  are  similar, 
such  extension  of  credit  is  In  itself 
a  fopbldden  discrimination,  and  no 
ruling  of  the  commission  can  make 
H  lawful).  (2)  Such  extension  of 
credit  was  unlawful,  althoush  other 
shippers,  not  knowing  of  the  priv- 
ilege granted  to  the  favored  shipper, 
had   not   demanded   that   the  same 

firlvllege  be  extended  to  them.  Hock- 
ng  Valley  R.  Co.  v.  U.  S.,  supra. 

56.  Wadley  Southern  R.  Co.  v. 
State,  137  G«.  497,  73  SB  741. 

[a]  Zn  Oeoiv^  under  Its  power  to 
make  rules  to  prevent  discrimination, 
It  Is  competent  for  the  railroad  com- 
mission to  declare  an  unlawful  dis- 
crimination a  course  of  conduct 
whereby  a  railroad  company  connect- 
ing witn  other  railroad  companies  at 
each  of  its  termini  which  converge 
to  a  common  point,  affording  a  choice 
of  routes  from  the  common  point  to 
stations  on  Its  own  line,  receives 
from  one  of  Its  connections  freights 
destined  to  points  on  Its  own  line 
without  requiring  prepaypient  of  the 
earned  charges  oi  the  favored  car- 
rier, and  declines  to  receive  from  the 
connecting  carrier  at  the  other 
terminus  freight  destined  to  points 
on  Its  own  line  without  prepayment 
of  the  freight  charges  earned  by  that 
connecting  carrier,  where  the  condi- 
tions are  substantially  similar  and 
the  effect  of  the  course  of  conduct  Is 
seriously  to  curtail  competition  in 
rates  and  service  to  the  patrons  on 
Its  own  line.  Wadley  Southern  R. 
Co.  V.  State,  137  Ga.  497,  73  SE  741. 
ST.  See  also  supra  {  698. 
68.  Oulf.  etc.,  R.  Co.  V.  Miami  SS. 
Co.,  86  Fed.  407.  30  CCA  142;  Little 
Rock.  etc..  R.  Co.  v.  St.  Louis,  etc., 
R.  Co.,  63  Fed.  775.  11  CCA  417,  26 
T<RA  192  [aff  69  Fed.  400];  Oregon 
Short  Line,  etc.,  R.  Co.  v,  Northern 
Par,  R.  Co..  61  Fed.  1G8,  9  CCA  409 
[aff  61  Fed.  4661;  Baltimore,  etc.,  R. 
Co,  v.  Adams  Express  Co.,  22  Fed. 
32;  Randdll  v.  Richmond,  etc.,  R.  Co., 
108  N.  C.  612,  13  SE  137. 

[a]  In  support  of  tula  view  it  was 
said:  "A  railway  company  may,  un- 
doubtedly, waive  the  right  or  pre- 
])ayment,  and  retain  a  Hen  upon  the 
goods  until  payment  is  made,  and.  In 
case  of  delivery  before  payment,  may 
hold  the  consignee  responsible,  or  ft 
may  refuse  to  do  either,  and  demand 
prepayment.  The  exercise  of  these 
rights,  or  the  waiver  of  some  of 
them,  at  different  times,  can  no  more 
he  construed  to  be  a  denial  of  'equal 
facilities,'  or  a  'discrimination,'  than 
It  would  be  on  the  part  of  an  hotel 
keeper  to  require  some  of  his  guests 


to  pay  in  advance,  and  allow  others 
to  pay  when  they  had  concluded  their 
stay  at  the  hotel."  Little  Rock,  etc.. 
R.  Co.  V.  St.  Louis,  etc.,  R.  Co.,  59 
Fed.  400,  407  [aff  63  Fed.  T76.  11 
CCA  417,  2«  LRA  192]. 

[b]  ApplioAtlona  of  rxQ*. — (l)  The 
provision  requiring  carriers  to  afford 
all  reasonable,  proper,  and  equal 
facilities  for  interchange  of  traffic 
and  forbidding  discrimination  be- 
tween connecting  lines  is  not  violated 
by  receiving  and  forwarding  without 
prepayment  of  freight  or  car  mileage 
cars  of  other  companies  containlne 
goods  coming  from  one  locality,  ana 
refusing  so  to  do  unless  prepayment 
IB  made  when  the  goods  are  from  a 
different  locality.  Oregon  Short  Line, 
etc.,  R.  Co.  v.  Northern  Pac,  R.  Co.. 
61  Fed.  1S8,  9  CCA  409  [aff  61  Fed. 
465].  (2)  under  a  state  statute  pro- 
viding that  common  carriers  may 
require  prepayment  of  freight  in  all 
cases,  the  railroad  company  may 
lawfully  refuse  to  receive  freight 
offered  by  a  connecting  carrier  with- 
out pr(»}ayment.  although  it  does  not 
demand  prepayment  of  others.  If  the 
connecting  carrier  has  notice  that 
prepayment  is  required.  Randall  v. 
Richmond,  etc.,  R.  Co.,  108  N.  C.  612, 
13  SB  137. 

S».  Gulf,  etc.,  R.  Co.  v.  Miami  SS. 
Co.,  86  Fed.  407,  30  OCA  142. 

60.  Baltimore,  etc,  R.  Co.  v, 
Adams  Express  Co..  22  Fed.  404. 

[a]  Ooatrarr  view  atated^'lt 
must  be  conceded  that  the  general 
rule  Is  that  a  carrier  cannot  be  com- 
pelled to  carry  without  prepayment, 
and,  a  fortiori,  a  carrier  cannot  ordi- 
narily be  compelled  to  advance  Its 
own  money  to  Its  customers:  but 
when,  by  Its  encouragement,  a  system 
has  grown  up  of  which  advancing 
charges  Is  an  essential  feature,  and. 
when  it  does  advance  charges  for 
some  of  its  customers  and  refuses 
to  do  so  for  others,  and  it  is  shown 
that  this  discrimination  Is  neces- 
sarily fatal  to  the  business  of  those 
to  whom  the  facility  is  refused,  and 
it  is  further  shown  that  the  facility 
Imposes  no  risk  or  Inconvenience 
upon  the  carrier  granting  It,  ana  is 
an  essential  facility  and  established 
usage  of  the  business,  Is  It  going 
too  far  to  say  that  in  this  respect, 
as  In  others  not  more  essential,  all 
must  be  treated  alike?  We  strongly 
incline  to  the  opinion  that  this  rea- 
sonable doctrine  must  prevail.  It 
seems  to  us  that  the  evils  resulting 
from  such  a  discrimination,  if  al- 
lowed, are  quite  as  apparent  and 
dangerous  as  any  of  those  which 
have  been  held  to  be  unlawful.  In 
this  o^ilnlon,  however,  we  differ  from 
at  least  two  others  of  the  circuit 
courts  of  the  United  States  In  which 
this  same  question  between  the  same 
litigants  has  very  recently  been 
passed  upon,  and,  in  this  condition 
of  the  litigation  over  this  question 
between  these  parties,  we  shall  not 
grant  the  preliminary  Injunction 
with  respect  to  accrued  charges,  ns 
prayed  for."  Baltimore,  etc.,  R.  Co. 
V.  Adams  Express  Co.,  22  Fed.  401, 
410. 

[b]  Bale  vpUed^Where  It  ap- 
peared that  the  practice  of  advancing 
accrued  charges  was  universal  among 
express  companies,  except  where  two 
companies  are  competitors  at  the 
point  where  the  package  starts.  In 
which  cases  each  company  merely 
solicits  business  for  its  own  exclu- 
sive points,  defendant  should  be 
required  to  receive  express  matter 


For  later  oasM.  OeTelopauBtB  and  tShKomn  In  the  taw  see  cumulative  Annotations,  aan^j; 
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a  decision  of  the  state  supreme  eourt  upholding  a 
statute  of  this  character  is  oontrolling  on  the  United 
States  supreme  eourt." 

774]  4.  Receiving  Compeiuation  Other  Than 
That  Allowed  by  Law.  Under  statutes  prohibiting 
diseriminatioQ,  the  carrier  is  not  permitted  to  ex- 
change transportation  for  services  or  property  by 
way  of  barter.**  So  the  compromise  and  settlement 
of  an  unliquidated  claim  by  a  shipper  against  a  car- 
rier furnishes  no  justification  for  the  action  of  the 
carrier  in  charging  him  less  rates  than  it  ehaiges 
other  shippers  for  like  services.^ 

[i  775]  5.  Diaczimination  in  Freight  Rates — 
a.  Duty  of  Carrier  to  Maintain  EQoality  of 
Charges.  Expressions  are  found  in  a  number  of 
English  decisions  to  the  effect  that  at  common  law 
a  common  carrier  of  goods  ia  under  no  oblation 
to  treat  all  customers  equally  in  the  matter  of  mtea 


charged  for  transportation;  that  there  is  nothing  in 
the  common  law  to  hinder  a  carrier  from  carrying 
for  favored  individuals  at  an  unreasonable  rate,  or 
even  gratis;  and  that  all  the  law  required  was  that 
he  should  not  charge  anyone  more  than  was  rea- 
sonable.^ Similar  expressions  are  found  in  a  few 
American  and  Canadian  decisions.""  But  the  great 
weight  of  authority  in  this  country  is  to  the  con- 
trary,*" the  view  being  taken  that,  independently 
of  any  constitutional  or  statutory  r^ulation  on  the 
subject,  the  carrier  is  bound  to  carry  at  an  equal 
rate  for  all  customers  for  substantially  similar 
services  and  under  substantially  similar  conditions." 
This  also  is  the  rule  under  the  provisions  of  the 
Interstate  Commerce  Act  and  under  state  legislation 
enacted  for  the  purpose  of  preventing  discrimina- 
tion;'^ and  such  discriminations  have  been  declared 


tenderad  to  it  by  complainant  for 
further  tranatrartatlon,  to  collect  Its 
accrued  charges  from  the  conaiffnees, 
to  account  for  the  Buma  ao  colTected 
without  charge,  and  to  receive  from 
the  shippers  without  prepayment  ex- 
press matter  destined  for  complain- 
ant's lines,  orovlded  complainant 
tenders  itself  ready  to  pay  the 
charges  thereon  when  transferred  to 
it.  Baltimore,  etc.,  R.  Co.  v.  Adams 
Ebtpress  Co.,  22  Fed.  404. 

61.  Wadley  Southern  R.  Co.  v. 
Georgia.  235  U.  S.  S5l,  36  SCt  214. 
59  U  ed.  405  [aff  137  .Ga.  497,  73  SB 
7411. 

Sa.  Hurley  v.  Big  Sandy,  etc,  R. 
Co.,  137  Ky.  216,  125  SW  302;  State 
V.  Union  Pac.  R.  Co..  87  Nebr.  29,  126 
NW  869,  31  L.RANS  667. 

ra1  BMBon  fov  role. — (1)  "If  a 
railway  company  can  adopt  the  prin- 
ciple of  barter  and  receive  In  return 
for  Ita  service  specific  articles  the 
value  of  which  may  vary  from  day 
to  day,  and  often  may  be  uncertain, 
the  magnitude  of  the  task  of  ascer- 
tainment of  the  value  of  each  article 
alone  would  render  the  regulation  of 
rates,  so  as  to  prevent  discrimination, 
absolutely  Impossible.  To  procure 
uniformity  there  must  be  a  standard 
measurement.  The  only  measure  pos- 
sible In  order  to  Insure  absolute  uni- 
formity In  the  charge  Is  the  standard 
medium  of  exchange  and  measure  of 
value — money."  State  v.  Union  Pac. 
R.  Co.,  87  Nebr.  29.  37.  126  NW  859, 
31  LRANS  657.  (2)  "The  purpose  of 
the  Constitution  is  to  secure  perfect 
equality  between  shippers,  and  to 
this  end  all  shippers  are  required  to 
pay  by  the  same  method  of  payment; 
the  purpose  t>elng  to  exclude  all  con- 
tracts based  upon  other  considera- 
tions for  the  reason  that  these  might 
be,  and  often  would  be,  a  mere  shield 
to  conceal  the  real  transaction.  The 
language  of  the  Constitution  is  too 

{ilain  to  admit  of  any  other  construe- 
Ion.  and  must  be  enforced,"  Hurley 
V.  Biff  sandy,  etc.,  R.  Co..  187  Ky. 
216,  221.  125  SW  302. 

tb]  rree  osrrlare  for  right  of  war. 
rnder  Const,  f  216,  requiring  all 
railway  companies  to  transport 
frelgbt  of  the  same  class  for  all  per- 
sons for  the  same  method  of  pay- 
ment, and  Ky.  St.  (1894)  S  817,  de- 
claring one  falling  to  do  this  guilty 
of  unjust  discrimination,  a  contract 
by  •  lumber  company  to   carry  a 

?arty*8  freight  In  consideration  of  a 
ormer  grant  of  a  right  of  way  for  a 
railroad  cannot  specifically  be  en- 
forced against  a  railroad  company 
leasing  the  right  of  way  and  doing 
the  business  of  a  common  carrier, 
since  the  carrying  of  the  freight  free 
would  be  a  violation  of  the  constitu- 
tion and  statutes.  Hurley  v.  Big 
Sandy,  etc.,  R.  Co.,  137  Ky.  216,  125 
SW  302. 

63.  Union  Pac  R.  Co.  v.  Taggart, 
149  U.  S.  698,  13  SCt  977,  37  L.  ed. 
905;  Union  Pac.  R.  Co.  v.  Goodridge, 
149  U.  8.  680,  13  SCt  970,  37  L.  ed. 
986. 

[a]  »saio»  for  nU^It  would 


praotlcally  nullify  the  law  to  permit 
an  unexplained.  Indefinite,  and  unad- 
justed claim  for  damages  arising 
from  a  tort,  never  prosecuted  to  a 
final  determination  In  the  courta,  to 
be  put  forward  as  an  excuse  for  a 
dear  discrimination  In  rates.  Union 
Pac  R.  Co.  V.  Ooodrldge,  149  U.  S. 
680,  IS  SCt  970,  37  L-  ed.  988. 

6«.  Great  Western  R.  Co.  v.  Sut- 
ton, Li.  R.  4  H.  Lh  226:  Branley  v. 
South  Eastern  R.  Co.,  12  C.  B.  N.  S. 
63,  104  BCL.  63,  142  Reprint  1066 
<where  Willee,  J.,  said  that  the  obli- 
gation of  the  carrier  at  common  law 
Is  to  charge  reasonably,  but  not 
equally) ;  Baxendale  v.  Eastern 
Counties  R.  Co.,  4  C.  B.  N.  S.  63.  71, 
93  ECIi  63,  140  Reprint  1004  (where 
Byles,  J.,  said:  "I  know  no  common- 
law  reason  why  a  carrier  may  not 
charge  less  than  what  is  reasonable 
to  one  person,  or  even  carry  for  him 
free  of  alt  charge"). 

65.  Cal. — Cowden  v.  Pacific  Coast 
SS.  Co.,  94  Cal.  470.  29  P  878,  28 
AmSR  142.  IS  LRA  221. 

Pla. — Johnson  v.  Pensacola,  etc.,  R. 
Co..  16  Fla.  623,  26  AmR  731. 

Mass.— Pltchburg  B.  Co.  v.  Gage, 
12  Gray  393  [foil  Spofford  v.  Boston, 
etc,  R.  Co..  128  Mass.  1261. 

Mo. — McNeea  v.  Missouri  Pac  R. 
Co.,  22  Mo.  A.  224. 

B.  C. — Ex  p.  Benson,  18  S.  C.  88. 
44  AmR  564. 

Cad. — Culver  v.  Lester,  87  Canl/J 
421. 

"The  extent  of  the  common  law 
rule  seems  to  be,  not  that  carriers 
shall  transport  for  all  parties  at  the 
same  rate  of  compensation,  other- 
wise their  contracts  are  Illegal  and 
void,  but  tha>t  they  shall  transport 
at  reasonable  rates  to  all.  A  dif- 
ference In  charge  does  not  per  se 
Invalidate  the  contract  as  inequitable 
and  against  public  policy;  but  to 
have  this  effect,  there  must  be  an 
element  of  unreasonableness  In  the 
charge  Itself,  as  applied  to  the  serv- 
ices rendered,  between  the  parties  to 
the  contract  and  without  comparison 
to  the  charges  against  others.  Ex  p. 
Benson.  18  5.  C.  38,  43.  44  AmR  664. 

66.  Interstate  Commerce  Commn. 
v.  Baltimore,  etc..  R.  Co.,  146  U.  S. 
263.  12  SCt  844,  36  L.  ed.  699. 

67.  U.  S. — Interstate  Commerce 
Commn.  v.  Baltimore,  etc.,  R.  Co.,  146 
U.  S.  263,  12  SCt  844.  36  L.  ed.  699; 
Tift  V.  Southern  R.  Co..  123  Fed.  789; 
Hays  V.  Pennsylvania  Co.,  12  Fed.  309. 

111.^ — -Chicago,  etc..  R.  Co.  v.  Peo- 
ple. 67  lU.  11,  16  AmR  599;  Chicago, 
etc..  R.  Co.  V.  People.  56  111.  365.  8 
AmR  690;  National  El.,  etc.,  Co.  v. 
Chicago,  etc..  R.  Co..  60  III.  A.  339 
[alf  153  111.  70.  38  NE  915]:  St.  Louis, 
etc..  R,  Co.  V.  Hill,  14  111.  A.  579. 

Ind, — Loulavllle,  etc..  R.  Co.  v.  Wil- 
son. 132  Ind.  617,  32  NE  311.  18  LRA 
1D6  and  note. 

Iowa. — Cook  v.  Chicago,  etc.,  R. 
Co..  81  Iowa  661.  46  NW  1080.  26 
AmSR  612.  9  LRA  764. 

Kan.— Missouri,  etc..  B.  Co.  v.  New 
Era  Milling  Co.,  78  Kan.  486,  100  P 
278. 


Minn. — Sullivan  v.  Minneapolis, 
etc.  R.  Co.,  121  Minn.  488,  142  NW 
3.  46  LRANS  612. 

N.  H.— MoDuETee  v.  Portland,  etc, 
R.  Co.,  52  N.  H.  430,  18  AmR  T2. 

N.  J. — Messenger  v.  Pennsylvania 
R.  Co^  86  N.  J.  X.  407,  13  AmR  467 
[aff  37  N.  J.  L.  681.  18  AmR  764]. 

N.  Y. — ^Root  V.  ZjOng  Island  R.  Co., 
Ill  N.  T.  100,  21  NE^  403,  11  AmSR 
642  and  note,  4  LRA  331. 

N.  C.~Hilton  Lumber  Co.  v.  At- 
lantio  Coast  Line  R.  Co..  141  N.  C. 
171,  63  SE  823.  S  LRANS  226  and  note. 

Oh. — Scofleld  V.  Lake  Shore,  «tc.,  R. 
Co.,  48  Oh.  St  671,  8  HE  907.  64 
AmR  846. 

Pa. — Borda  v.  Philadelphia,  etc..  R. 
Co..  141  Fa.  484.  21  A  666;  Shipper 
V.  Pennsylvania  R.  Co..  47  Pa.  3^8: 
Twells  V.  Pennsylvania  R.  Co..  2 
Wslk.  4G0. 

Tenn.~-Racan  v.  Alkan,  9  Lea  609, 
42  AmR  684. 

See  also  supra  |  746, 

[a]  »aa»oa  for  nile.^"A  person 
having  a  public  duty  to  discharge.  Is 
undoubtedly  bound  to  exercise  such 
office  for  the  equal  bene&t  of  all,  and, 
therefore,  to  permit  the  common  car- 
rier to  charge  varioua  prices,  accord- 
ing to  the  person  with  whom  he 
deals,  for  the  same  services,  is  to 
forget  that  he  owes  a  duty  to  the 
community.  If  he  exacts  different 
rates  for  tihe  carriage  of  goods  of 
the  same  kind,  between  the  same 
points,  he  vlolatos,  as  plainly,  though 
It  may  not  be  in  the  same  degree, 
the  principle  of  public  policy  wnich. 
In  hfs  own  dispute,  converts  his  busi- 
ness Into  a  pubMc  employment.  The 
law  that  >forblds  him  to  make  any 
discrimination  in  favor  of  the  goods 
of  A  over  the  goods  of  B,  when  the 
goods  of  both  are  tendered  for  car- 
riage, must.  It  seems  to  rae.  neces- 
sarily forbid  any  discrimination  with 
respect  to  the  rate  of  pay  for  the 
oarrlage."  Messenger  v.  Pennsyl- 
vania R.  Co.,  36  N.  J.  L.  407.  410,  13 
AmR  467  [atl  87  N.  J.  L.  681, 18  AmR 
754]. 

68.  U.  S. — U.  S.  V.  Illinois  Cent. 
R.  Co.,  230  Fed.  940;  Ohio  Coal  Co. 
v.  Whitcomb,  123  Fed.  359.  69  CCA 
487;  Interstate  Commerce  Commn.  v. 
Texas,  etc.,  R.  CO.,  62  Fed.  187  (aft 
67  Fed.  948,  6  CCA  663  (rev  on  other 

(rounds  162  U.  S.  197,  16  SCt  666.  40 
..  ed.  940)1;  U.  S.  V.  Toser.  39  Fed. 
904  (holding  that  I  3  of  the  Inter- 
state Commerce  Act,  which  declares 
it  to  be  unlawful  for  a  carrier  to 
give  "an  undue  or  unr^^onable  pref- 
erence" to  any  person.  Arm.  corpora- 
tion, or  locality,  or  to  subject  any 
person,  etc.,  to  any  undue  or  unrea- 
sonable prejudice  or  disadvantage  "in 
any  respect  whatsoever,"  does  not 
refer  solely  to  facilities  afforded  to 
shippers,  but  applies  also  to  dis- 
crimination In  rstes):  Goodridge  v. 
Union  Pac.  R.  Co..  35  Fed.  36;  Gries- 
ser  V.  Mcllrath,  13  Fed.  373,  4  Mc- 
Crary  412. 

Iowa. — Central  Trust  Co.  v.  Chi- 
cago, etc.,  R.  Co.,  166  Iowa  104,  18E 
NW 
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to  be  particularly  objectionable  where  they  tend  to 
create  a  monopoly  in  favor  of  one  shipper  to  the 
exclusion  of  others."*  The  fact  that  the  rate 
chai-ged  one  who  claims  to  have  been  unjustly  dis- 
criminated against  is  not  in  itself  unreasonable 
does  not  in  any  way  affect  the  carrier's  liability  if 
in  fact  there  has  been  an  unreasonable  discrimina- 
tion.^'* 

[$  776]  b.  Oircomstances  Justifying  Discrimina' 
tion  in  Rates — (1)  In  (General.  Although  a  common 
carrier  is  bound  to  carry  at  equal  rates  for  all  cus- 
tomers in  like  condition,*^  mere  inequality  of  charge 
does  not  necessarily  constitute  undue  or  unreason- 
able preference  or  advantage.""  Common  carriers 
are  only  bound  to  give  the  same  terms  to  all  persons 
alike,  nnder  the  same  conditions  and  circumstances, 
and  any  fact  which  produces  an  inequality  of  con- 
dition and  a  change  of  circumstances  justifies  an 
inequality  of  charge.^^  If,  in  view  of  all  the  cir- 
cumstances, the  discrimination  is  fair  and  reason- 


able, and  not  inconsistent  with  the  public  interests, 
no  claim  of  illegality  can  be  sustained.'*  Subject 
to  the  two  leading  prohibitions  that  their  chaises 
shall  not  be  unjust  or  unreasonable,  and  that  they 
shall  not  unjustly  discriminate  so  as  to  give  undue 
preference  or  disadvantage  to  persons  or  traffic 
similarly  circumstanced,  the  act  to  regulate  com- 
merce leaves  common  carriers,  as  they  were  at  the 
common  law,  free  to  make  special  rates  looking  to 
the  increase  of  their  business,  to  classify  their  traffic, 
to  adjust  and  apportion  their  rates  so  as  to  meet 
the  necessities  of  commerce  and  of  their  own  situa- 
tion and  relation  to  it,  and  generally  to  manage  their 
important  interests  on  the  same  principles  which  are 
r^ardcd  as  sound  and  adopted  in  other  trades  and 
pursuits.'"  But,  in  order  to  render  an  inequality  of 
charge  lawful,  the  goods  must  be  carried  under  dif- 
ferent cirenmstanees,  and  the  question  whether  the 
difference  is  material  or  essential  arises  on  the  facts 
in  each  particular  case."    The  discrimination  or 


Kan. — Missouri,  etc.,  R.  Co.  v.  New 
Era  MUllns  Co..  79  Kan.  486.  100  P 
273. 

Ky. — liOulsvlUe,  etc.,  R.  Co.  v.  Hig- 
don,  149  Ky.  S21,  14S  8W  26. 

Hinn. — Sullivan  v.  Minneapolla, 
ete_  R.  Co.,  121  Minn.  488,  142  NW  3, 
45  LRANS  612. 

Mo. — Sloan  V.  Pacific  R.  Co.,  61 
Mo.  24,  21  AmR  397;  St.  Louis  South- 
ern R.  Co.  v.  Spring  River  Stone  Co.. 
169  Mo.  A.  109.  164  8W  46S  raff  236 
U.  S.  718,  86  set  456,  69  U  etl.  8063. 

N.  C. — Hilton  Lumber  Co.  v.  Atlan- 
tic Coast  Line  R.  Co.,  141  N.  C.  171. 
63  SE  S23,  6  LRANS  226;  Hilton 
Lumber  Co.  v.  Atlantic  Coast  Line 
R.  Co.,  186  N.  C.  479,  48  SE  818,  1 
AnnCas  62. 

Tex. — Texas  Mezioan  R.  Co.  v. 
Reed.  56  Tex.  Civ.  A.  462,  121  SW 
619. 

[a]  Oroinliiffw^Mta  as  initial  point 
of  Bu^nnettt^— where  a  railroad  com- 
pany, engaged  in  th6  Interstate  car- 
riage of  coal  from  the  mines.  In  Its 
schedule  of  rates  filed  and  published 
has  grouped  all  points  within  a  given 
territory  together  as  a  single  Initial 
point  of  shipment  from  which  It 
makes  the  same  rates,  whether  such 

fioints  are  on  Its  own  or  on  connect- 
ag  lines,  the  service  rendered  to-  all 
shippers  from  any  of  such  points  In 
the  contemporaneous  transportation 
of  coal  to  the  same  terminal  point, 
or  to  points  within  the'  same  ter- 
minal group,  is  under  substantially 
similar  circumstances  and  conditions 
within  the  meaning  of  the 'Interstate 
Commerce  Act  (24  U.  S.  St.  at  L. 
379  c  104  9  2),  and  a  discrimination  in 
favor  of  any  such  shipper  over 
others  is  unlawful  under  said  sec- 
tion. Langdon  v.  Pennsylvania  R. 
Co.,  194  Fed.  486:  Philadelphia,  etc., 
K.  Co.  v.  Interstate  Commerce 
Commn..  174  Fed.  687. 

[b]  Terminal  charges. — Along  the 
docks  In  a  city  was  a  railroad  track 
called  the  "Bay  Front  Track,"  one 
part  owned  by  defendant  and  con- 
nected with  lt.s  main  line,  and  the 
other  part  by  another  railroad  com- 
pany and  connected  with  its  line,  and 
connecting  spurs  from  which  reached 
the  several  docks.  By  an  agreement 
between  the  two  companies  the  entire 
track  was  used  jointly,  each  main- 
taining its  own  portion.  It  was  held 
that  such  agreement  made  the  entire 
track  a  part  of  defendant's  terminals, 
and  that  an  extra  charge  of  two  dol- 
lars per  car,  made  to  one  shipper 
from  a  point  on  the  docks,  in  addi- 
tion to  the  published  schedule  of 
rates  from  the  city,  where  no  extra 
charge  was  made  to  any  other  ship- 
per, was  discriminative.  Ohio  Coal 
Co.  v.  Whltcomh,  123  Fed.  869,  59 
CCA  487. 

fc]  Kooal  and  interstate  rates. — 
Where  a  common  carrier  allowed  the 
purchasers  of  hogs  to  ship  them  to  a 


central  pofnt  of  the  state  and  from 
there  to  ship  them  to  foreign  states, 
charging  them  only  the  Interstate 
rate  which  was  lower  than  the  local 
rate,  and  these  hogs  came  Into  com- 
petition with  those  of  puTcbaaers 
making  only  local  shipments,  there 
was  an  unjust  discrimination  against 
the  local  purchasers  within  the  pur- 
view of  Code  li  2124,  2126,  respec- 
tively, providing  that  no  common 
carrier  shall  give  any  preference  to 
any  particular  person  or  persons. 
Central  Trust  Co.  v.  Chicago,  etCi  R. 
Co.,  156  Iowa  104.  136  NW  721. 

n.  Louisville,  etc.,  R.  Co.  v.  Wil- 
son, 132  Ind.  517.  32  NB  311,  18  LRA 
106:  Louisville,  etc.,  R.  Co.  v.  Cen- 
tral Stock  Tarda  Co.,  138  Ky.  148,  97 
SW  778,  80  KyL  18  [rev  on  other 
grounds  212  V.  S.  132,  29  SCt  246. 
S3  L.  ed.  441];  Messenger  v.  Penn- 
sylvania R.  Co..  37  N.  J.  L.  631,  18 
AmK  764;  State  v,  Cincinnati,  etc..  R. 
Co.,  47  Oh.  St  130,  23  HE  928,  7  LRA 
319;  Scofleld  v.  Lake  Shore,  etc.,  R. 
Co^  48  Oh.  St.  571,  8  NE  807,  64  AmR 
848. 

TO.  Galveston  Chamber  of  Com- 
merce v.  State  A.  Commn-.  Cttx.  Civ. 
A.)  187  SW  737  [rev  on  other 
grounds  105  Tex.  101, 146  SW  673). 

n.  Ragan  v.  Alk«n,  9  Lea  (Tenn.) 
609.  42  AmR  684. 

78.  Interstate  Commerce  Commn. 
V.  Baltimore,  etc..  R.  Co.,  146  U.  S. 
263,  12  SCt  844.  86  U  ed.  689:  Inter- 
state Commerce  Commn.  v.  Chicago 
Oreat  Western  R.  Co..  141  Fed.  1003 
[aff  209  U.  S.  108,  28  SOt  498.  62  L. 
ed.  706T. 

73.  U.  S. — Penn  Refining  Co.  v. 
Western  New  York,  etc..  R.  Co.,  208 
U.  S.  208,  28  SCt  268,  62  L.  ed.  456 
[aCr  137  Fed.  343,  70  CCA  23];  Inter- 
state Commerce  Commn.  v.  Balti- 
more, etc..  R.  Co.,  145  U.  S.  263,  12 
SCt  844.  36  L.  ed.  699;  Peavey  v. 
Union  Pac.  R.  Co.,  176  Fed.  409  [mod 
222  U.  S.  42.  32  SCt  22.  56  L.  ed.  83]; 
Delaware,  etc..  11.  Co.  v.  Interstate 
Commerce  Commn.,  166  Fed.  499  [rev 
on  other  grounds  220  U.  S.  235,  31 
SCt  392.  56  L.  ed.  448];  Ohio  Coal 
Co.  v.  Whitcomb.  123  Fed.  359,  69 
CCA  487;  Lundquist  v.  Grand  Trunk 
Western  R.  Co.,  121  Fed.  915;  Harp 
V.  Choctow,  etc.,  R.  Co.,  118  Fed.  169 
[aff  125  Fed.  446,  61  CCA  405];  Inter- 
state Commerce  Commn.  v.  Texas, 
etc.,  R.  Co.,  67  Fed.  948,  6  CCA  663: 
U.  S.  v.  Delaware,  etc.,  R.  Co.,  40 
Fed,  101.  And  see  Western  Union 
Tel.  Co.  V.  Call  Pub.  Co..  181  U.  S. 
92.  21  SCt  6G1.  46  L,.  ed.  766. 

Ga. — Southern  R.  Co.  v.  Atlanta 
Stove  Works,  128  Ga.  207,  57  SB  429. 

Iowa. — Paxon  v.  llllnolB  Cent.  R. 
Co..  66  Iowa  427.  9  NW  334. 

Miss. — tvaurel  Cotton  Mills  v.  Gulf, 
etc.,  R.  Co..  84  Mfss.  339.  37  S  134. 
66  LRA  453. 

N.  T. — Root  V.  Long  Island  R.  Co.. 
114  N,  T.  300,  21  NSr40S,  11  AmSR 


648  and  note,  4  LRA  331. 
Pa.— Hoover   v.    Pennsylvania  R. 

Co..  166  Pa.  220,  27  A  282.  36  AmSR 
43.  22  LRA  263. 

Vt. — State  V.  Central  Vermont  R. 
Co..  81  Vt.  463.  470,  71  A  194,  180 
AmSR  1066  [cit  Cyc]. 

Wash. — Puget  Sound  Electric  R, 
Co,  V.  Railroad  Commn.,  66  Wash. 
76,  117  P  739.  AnnCa8l913B  763. 

"So  far  as  is  reasonable  all  should 
be  treated  alike;  but  ,  .  .  abso- 
lute equality  cannot  in  all  cases  be 
required,  for  circumstances  and  con- 
ditions may  make  It  impossible  or 
unjust  to  the  carrier.  The  carrier 
may  be  able  to  carry  freight  over  a 
long  distance  at  a  less  sum  than  he 
could  for  a  short  distance.  He  may 
be  able  to  carry  a  large  quantity  at 
a  less  rate  than  he  could  a  smaller 
quantity.  The  facilities  for  loading 
and  unloading  may  be  different  In 
dirrerent  places,  and  the  expenses  may 
be  greater  in  some  places  than  in 
others.  Numerous  circumstances 
may  intervene  which  bear  upon  the 
cost  and  expenses  of  transportation, 
and  it  is  but  Just  to  the  carrier  that 
he  be  permitted  to  take  these  cir- 
cumstances Into  consideration  in  de- 
termining the  rate  or  amount  of  his 
compensation."  Root  v.  Long  Island 
R.  Co.,  114  N.  T.  300.  305.  21  ^lE  408, 
11  AmSR  643.  4  LRA  331. 

[a]  Oaxload  rates  may  not  be 
denied  to  forwarding  agents  who 
assemble  goods  of  various  parties 
and  ship  the  goods  in  carload  lots 
where  carload  rates  are  allowed  to 
others.  Interstate  Commerce  Commn. 
V.  Delaware,  etc.,  R.  Co,,  220  U.  S. 
235.  31  SCt  392,  65  L.  ed.  448  trev 
166  Fed.  499]. 

[b]  imoer  En^sli  atatates  it  is 
not  sufncient  for  an  applicant  to 
prove  a  difference  of  treatment;  he 
must  also  show  that  the  difference 
had  caused  an  advantage  to  his  com- 

Eetttor  or  a  disadvantage  to  himself, 
ever  Bros^  Ltd.  v.  Midland  R.  Co.. 
101  L.  T.  Rep.  N.  S.  488;  Olympia 
Oil,  etc.,  Co.  V.  North-EIastern  R.  Co., 
30  T.  L.  R.  236. 

74.  Ragan  v.  Aiken,  9  Lea  (Tenn.) 
609,  42  AmR  684. 

7B,  Interstate  Commerce  Commn. 
V.  Chicago,  etc.,  R.  Co..  209  U.  S.  108, 
119.  28  set  498,  52  L.  ed.  706:  Inter- 
State  Commerce  Commn.  v.  Alabama, 
etc.,  R.  Co.,  168  U.  S.  144.  172.  18  SCt 
45,  42  L.  ed.  414:  Interstate  Com- 
merce Commn.  v.  Cincinnati,  etc.,  R. 
Co..  167  U.  S.  479.  17  SCt  896.  42  L. 
ed.  243;  Interstate  Commerce  Commn. 
V.  Baltimore,  etc..  R.  Co..  145  U.  S. 
293,  12  SCt  844.  36  L.  ed.  699;  Inter- 
state Commerce  Commn.  v,  Balti- 
more, etc..  R.  Co..  43  Fed.  37  [aff 
145  U.  S.  268,  12  SCt  844.  36  L.  ed. 
699]. 

76.  Missouri,  etc..  R.  Co.  v.  New 
Era  Milling  Co.,  79  Kan.  486,  100  P 
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preferences  must  be  reasonable,  and  the  terms  must 
not  be  unreasonably  unequal.'^  Remote  dissimilari- 
ties of  conditions  do  not  justify  any  discriminations 
which  the  carrier  chooses  to  make "  and  the  simi- 
larity of  eireumstances  and  conditions  which,  under 
the  Interstate  Commerce  Act,  requires  equality  of 
rates,  relates  to  the  circumstances  and  conditions 
which  affect  the  service  only,^"  and  does  not  include 
matters  affecting  individual  shippers.^ 

777]  (2)  Considerations  Affecting  Eeason- 
ablffliess  of  Discrimination — (a)  In  OeneiaL  In 
passing  on  the  question  of  reasonableness  of  dis- 
crimination, it  is  proper  to  take  into  consideration, 
besides  the  mere  differences  in  charges,  the  various 
elements,  such  as  the  convenience  of  the  pubUe,  the 
fair  interest  of  the  carrier,  the  relative  quantities 


of  the  trafSc  involved,  the  relative  cost  of  the 
services  and  the  profits  to  the  company,  and  the 
situation  and  circumstances  of  the  respective  cus- 
tomers with  reference  to  each  other  as  competitive 
or  otherwise."  But  it  is  not  proper  to  t^e  into 
consideration  the  fact  that  the  charge  is  reasonable 
in  itself,  since  a  charge  may  be  perfectly  reasonable 
and  yet  create  an  unjust  discrimination.^  Neither 
is  it  proper  to  consider  the  length  of  time  during 
which  the  rates  have  been  in  force  nor  the  confusion 
which  will  result  from  a  change.**  The  proportion 
in  which  freight  earned  by  two  connecting  railroads 
under  a  joint  tariff  schedule  is  divided  between  them 
is  a  matter  for  their  consideration  alone,  and  cannot 
be  taken  ci^:nizance  of  by  a  coort  for  the  purprae  of 
determining  that  the  share  received  by  one  eonsti- 


273;  Borda  v.  Philadelphia,  etc^  R. 
Co.,  141  Pa.  484,  21  A  (66.  And  see 
cases  Infra,  this  note. 

**Any  ilneauallty  of  charge  or  facili- 
ties for  transportation  must  be  justl- 
fled  by  a  dltlerence  of  circumstances 
and  8ltu»tlon."  Wrlsht  v.  Baltimore, 
etc..  R.  Co.,  82  Pa.  Super.  6,  10. 

[a]  CHrownattawMB  not  JsatUSrluff 
dlMximlMtlon  bi  mte».^(l)  The 
fact  that  a  railroad  line  operated  as 
a  jpart  of  a  large  railroad  system 
fans  to  pay  expenses  does  not  Justify 
undue  dlacrlminatlon  In  rates.  In- 
terstate Commerce  Commn.  v.  Liouls- 
vUle.  etc.,  R.  Co.,  118  Fed.  618.  <Z) 
Where  a  carrier  Axes  a  rate  for 
specified  services,  and  Is  engaged  In 
furnishing  such  services,  it  cannot 
Justify  Its  refusal  to  perform  the 
service  for  a  particular  shipper  be- 
cause the  rate  Is  confiscatory.  Louis- 
ville, etc.,  R.  Co.  v.  Higdon,  149  Ky. 
821,  148  SW  26.  (3)  A  railroad  can- 
not oharge  one  shipper  a  lower  rate 
than  Is  charged  another  between  the 
same  terminals,  merely  because  the 
former  Is  shipping  under  contracts 
extending  over  a  term  of  years, 
based  on  lower  rates  which  were  In 
force  when  such  contracts  were 
made,  while  the  other  shipper  had 
no  such  contracts.  The  existence  of 
the  contracts  does  not  create  a  dis- 
similarity of  circumstances  and  con- 
ditions under  whloh  the  service  of 
carriage  was  rendered.  Pennsylvania 
R.  Co.  v.  International  Coal  MIn.  Co.. 
178  Fed.  1.  97  CCA  383  [rev  on  other 
grounds  230  U.  S.  184,  33  SCt  893, 
57  L.  ed.  1447].  (4)  Cut  rates  made 
by  other  railroad  companies  at  com- 
petitive points  furnish  no  excuse  for 
unjust  discrimination  in  favor  of 
such  points.  Illinois  Cent.  R.  Co.  v. 
People,  121  111.  304,  12  NE  670  (where 
It  was  said:  "We  recognize  the  right 
of  railroad  companies,  within  reason- 
able limits,  to  exercise  a  discretion 
la  rates;  to  offer  Inducements  to 
shippers  for  their  business;  and  to 
discriminate  where  the  discrimina- 
tion is  In  good  faith,  and  because  of 
an  actual  proportionate  difference  in 
cost  to  the  companies.  We  simply 
deny  that  a  reduced  or  cut  rate,  to 
meet  a  reduced  or  cut  rate  of  a  rival 
road,  which  reduced  or  cut  rate  dis- 
criminates against  a  non-com  pet  ttlve 
point,  is  of  itself  within  the  meaning 
of  the  statute,  a  just  discrimina- 
tion"). (5)  It  is  not  a  difference  of 
circumstances  Justifying  an  Inequal- 
ity of  charge  that  those  whom  the 
railroad  charges  leas  are  seeking  to 
develop  a  new  trade.  Denaby  Hain 
Colliery  Co.  v.  Manchester,  etc.,  -  R. 
Co..  11  App.  Caa.  97.  (6>  An  agree- 
ment of  a  shipper  of  oil  to  establish  a 
system  of  pipe  lines  to  the  carrier's 
road  constitutes  no  justification  for 

gving  him  a  greatly  decreased  rate 
the  detriment  of  other  shippers 
of  the  same  commodity.  Brundred 
V.  Rice,  49  Oh.  St.  640.  32  NE  169.  34 
AmSR  589.  (7>  The  fact  that  freight 
rates  between  designated  points  are 
too  low  does  not  Justify  a  dlBcrlml- 
natlon  between  one  of  the  points  in 
hauls  ov«r  maximum  distances.  Oal- 
veaton   Chamber   of   Commerce  v. 


Texas  R.  Commn.,  (Tex.  Civ.  A.)  137 
SW.  737. 

[b]  The  dangerous  ehacsoter  of  Che 

goods  win  justify  discrimination  In 
rates.  North-Eastern  R.  Co.  v. 
Reckltt,  109  L.  T.  Rep.  N.  S.  327 
(holding  that  liquid  metal  polish  for 
a  flash  Ijolnt  of  aver  seventy-three 
degrees  Fahrenheit  In  securely  closed 
tins  in  cases  is  "dangerous  goods'*^. 

77.  State  v.  Central  Vermont  R. 
Co.,  81  Vt.  463,  470,  71  A  194,  130 
AmSR  1065  [clt  Cyo]. 

78.  Bigbee,  etc..  Packet  Co.  v. 
Mobile,  etc.,  R.  Co..  60  Fed.  546. 

"That  some  dissimilar  conditions 
Justify  dissimilarity  In  rates  is  true. 
That  remote  dissimilarities  of  con- 
dition Justify  any  dissimilarities 
which  the  carrier  chooses  to  make  is 
not  true."  Interstate  Commerce 
Commn.  v.  Texas,  etc.,  R.  Co.,  67 
Fed.  948,  965,  6  CCA  653. 

79.  Interstate  Commerce  Commn. 
v.  Delaware,  etc.,  R.  Co.,  220  U.  8. 
235,  81  SCt  392.  66  L.  ed.  448;  Phila- 
delphia, etc.,  R.  Co.  V.  Interstate 
Commerce  Commn.,  174  Fed.  687: 
Pennsylvania  R.  Co.  v.  International 
Coal  Min.  Co.,  173  Fed.  1.  97  CCA 
383  [rev  on  other  grounds  280  U.  S. 
184.  33  SCt  893,  57  L.  ed.  14471:  U.  S. 
v.  WellB-SSurgo  Express  Co.,  161  Fed. 
60«  £all  212  U.  S.  622,  29  SCt  316, 
53  L.  ed.  636]. 

80.  PennsylTania  R.  Co.  v.  Inter- 
national Coal  HIn.  Co..  173  Fed.  1, 
97  CCA  883  [rev  on  other  erounds 
230  U.  S.  134.  33  SCt  843.  57  L..  ed. 
14471.  And  see  cases  aupra  note  79. 

[a}  Thna,  where  different  coal 
mining  localities  are  grouped  Into  a 
district  for  rate  making  purposes,  a 
carrier  is  not  justified  In  making  a 
different  rate  ror  the  same  or  sub- 
stantially similar  service  from  a 
particular  locality  in  such  district, 
or  on  the  product  of  a  particular 
mine  or  vein,  from  that  charged 
others  because  the  difference  In  the 
product  from  such  locality  mine  or 
vein  and  that  from  other  mines  In 
the  district  is  such  that  It  can  pay 
a  higher  rate  and  still  compete  in 
the  market.  Philadelphia,  etc.,  R.  Co. 
V.  Interstate  Commerce  Commn.,  174 
Fed.  687. 

81.  Interstate  Commerce  Commn, 
V.  Chicago  Great  Western  R.  Co., 
141  Fed.  1003  [aff  209  U.  S.  108,  28 
SCt  493,  62  L.  ed.  705];  Interstate 
Commerce  Commn.  v.  Baltimore,  etc., 
R.  Co..  43  Fed.  37  [aff  146  U.  S.  2G3, 
12  SCt  844,  36  L.  ed.  699],  To 
same  effect  State '  v.  Florida  Bast 
Coast  R.  Co.,  64  Fla.  112.  69  S  386; 
Hlckleton  Main  Colliery  Co.  v.  Hull, 
etc.,  R.,  etc.,  Co.,  12  R.  &  Can.  Tr. 
Cas.  62  (holding  that,  under  f  27  of 
the  Railway  &  Canal  Traffic  Act  of 
188S,  the  court  will  take  Into  con- 
sideration any  fact  which  makes  It 
better  worth  the  while  of  the  rail- 
road company  to  carry  the  traffic  of 
one  trader  rather  than  that  of  an- 
other). 

[a]  In  Oanada. — In  virtue  of  an 
agreement  with  the  government  of 
Manitoba,  validated  by  statutes  of 
that  province  and  of  the  parliament 
of  Canada,  the  Canadian  Northern 
Railway  Company  established  special 


rates  for  the  carriage  of  freliriit,  etc., 
to  points  In  Manlti^Mi,  and  the  Can- 
adian Pacific  Railway  Company  re- 
duced its  rates,  whloh  had  been  In  * 
force  prior  to  the  agreement,  in 
order  to  meet  the  competition  result- 
ing therefrom.  The  complaint  made 
to  the  board  of  railway  commisalon- 
ers  for  Canada  by  the  respondents 
was  in  effect  that  aa  similar  propor- 
tionate rates  were  not  provided  in 
respect  of  freight,  etc.,  to  points 
west  of  the  province  of  Manitoba 
there  was  unjust  discrimination 
operating  to  the  prejudice  of  ship- 
pers, etc^  to  and  from  the  western 
points.  On  questions  submitted  for 
the  consideration  of  the  supreme 
court  of  Canada,  it  was  held  that  the 
facts  mentioned  are  circumatances 
and  conditions,  within  the  meaning 
of  the  Railway  Act  to  be  considered 
by  the  board  of  railway  oommisslon- 
ers  In  determining  the  question  of 
unjust  discrimination  in  regard  to 
both  railways;  that  such  facts  and 
clrcumstancea  are  not,  in  law,  con- 
clusive of  the  question  of  unjust  dis-  * 
crimination,  but  the  effect.  If  any, 
to  be  given  to  them  is  a  question 
of  fact  to  he  considered  and  decided 
by  the  hoard  in  its  discretion.  Can- 
adian Fac  R.  Co.  v,  Reglna  Bd.  of 
Trade,  45  Can.  8.  C.  321. 

88.  Interstate  Commerce  Commn. 
V.  Baltimore,  etc..  R.  Co.,  145  U.  8. 
283,  12  SCt  844.  36  I.,  ed.  699:  Great 
Western  R.  Co.  v.  Sutton,  U  R.  4  H. 
U  226,  239  (where  it  was  said: 
"When  it  ia  sought  to  shew  that  the 
charge  is  extortionate  as  being  con- 
trary to  the  statutable  obligation  to 
charge  equally.  It  is  immaterial 
wheuier  the  cdiarge  Is  reasoriable  or 
not,  It  is  enough  to  shew  that  the 
company  carried  for  some  other  per- 
son or  class  of  persons  at  a  lower 
charge  during  the  period  throughout 
whitm  the  party  complaining  was 
charged  more  under  the  like  circum- 
stances"). 

[a]  Beaaon  for  ralm. — "The  charge 
made  for  transporting  freight  may 
be  entirely  reasonable,  and  the  plain- 
tiff may  have  no  occasion  to  com- 
plain of  the  intrinsic  value  of  the 
services  rendered,  but  may  be  In- 
juriously   affected    by  advantages 

flven  his  competitors  in  rates  of 
relght.  A  shipper  of  interstate 
commerce  le  generally  a  dealer  in 
such  commerce;  and  It  is  as  Import- 
ant for  him.  In  the  race  of  competi- 
tion, that  his  competitors  get  no  ad- 
vantage in  freight  rates,  aa  it  Is 
that  he  himself  pay  only  reasonable 
charges  for  his  own  shipments." 
Klnnavey  v.  Terminal  R.  Assoc..  81 
Fed.  802,  804. 

[b]  Whore  zates  are  relatively  un- 
just, so  that  undue  preference  is 
afforded  to  one  locality  or  undue 
prejudice  results  to  another,  the 
higher  rate  Is  unjust,  although  It  Is 
not  In  Itself  excessive.  Portland,  R., 
etc.,  Co.  v.  Railroad  Commn.,  66  Or. 
468.  105  P  709,  109  P  278. 

83.  East  Tennessee,  etc.,  R.  Co.  v. 
Interstate  Commerce  Commn,.  99 
Fed.  62,  63.  39  CCA  418  [rev  on  other 

runds  181  U.  8.  1,  21  SCt  616.  46 
ed.  719]  (wh«<^  the  cou^  said: 
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tutes  an  unjust  or  discriiainatiTe  rate,  under  the 
Interstate  Commerce  Law.*"** 

[$  778]  (b)  Amount  of  Freight  Shipped.  Ac- 
cording to  a  ndmber  of  decisions,  discriminations  in 
freight  rates,  based  solely  on  the  amount  of  freight 
shipped  without  reference  to  any  conditions  tending 
to  decrease  the  cost  of  transportation,  are  discrim- 
inations which  are  contrary  to  public  policy^  and 
which  entitle  the  party  against  whom  the  discrimina- 
tion is  practiced  to  recover  the  amount  of  fre^ht 
paid  by  him  in  excess  of  the  rates  accorded  by  the 
carrier  to  -his  more  favored  competitor.*"  However, 
on  the  principle  of  selling  cheaper  at  wholesale  than 
at  retail,  rates  for  lai^e  quantities  may  be  relatively 
lower  than  for  smaller  quantities."  So  it  has  been 
held  that  a  carrier  has  a  right  to  provide  at  times 
for  a  reduced  rate  on  condition  that  one  taking 
advantage  of  it  shall,  for  a  certain  time,  ship  all 
his  goods'  by  such  carrier  line,  if  it  offers  the  same 
terms  to  all,  and  is  prepared  to  transport  goods  for 
a  reasonable  sum  to  any  person  not  willing  to  agree 
to  such  condition." 

779]    (c)   Proportionate  Difference  in  Cost  of 


Transportation.  Proportionate  dijGEerenee  in  eost  of 
transportation  is  a  difference  in  circumstances  war- 
ranting a  preference  in  rates."  But  slight  differ- 
ences in  a  single  item  of  cost  do  not  justify  a  dif- 
ference in  freight  rates." 

[$  780}  (d)  Difference  in  Oharacter  of  Package 
or  Oontainer.  Difference  in  modes  of  packii^  or 
in  the  character  of  the  oontainer  in  which  goods 
are  shipped  may  justify  a  discrimination  in  rates.*" 

[$  781]  (e)  Owner^p  of  Qoods.  A  carrier  can- 
not lawfully  discriminate  in  rates  for  transporta- 
tion on  the  mere  circumstance  that  the  shipper  is 
or  is  not  the  real  owner  of  the  goods.'^  The  fact 
that  the  shipper  is  merely  a  forwarding  agent  fur- 
nishes no  excuse  for  discriminating  against  him  in 
rates  charged  for  transportation."* 

782]  (f)  Difference  in  Purpose  of  Transpor- 
tation or  Ultimate  Use.  A  discrimination  in  rates 
between  shipments  of  the  same  commodity  from 
and  to  the  same  points  cannot  be  justified  solely  by 
a  difference  in  the  purpose  of  the  respective  ship- 
,ments,  or  the  ultimate  use  to  be  made  of  the  com- 
modity after  completion  of  the  transportation."  As 


"We  are  pressed  with  the  argumflnt 
that  to  reduce  the  rates  to  Chatta- 
nooga will  upset  the  whote  Southern 
schedule  of  rates,  and  create  the 
Kreateat  confusion.  The 
length  of  time  which  an  abuse  has 
continued  does  not  justify  It-  It 
was  because  time  had  not  corrected 
abuses  of  discrimination  that  the  In- 
terstate Commerce  Act  was  passed"). 

83^4.  Allen  V,  Oregon  R„  etc.,  Co., 
BS  Fed.  16.  Compare  U.  S.  v.  Tozer, 
39  Fed.  904  (holding  that,  when  two 
carriers  establish  a  Joint  through 
rate,  tJie  proportion  thereof  that  one 
carrier  receives  for  carriage  of  prop- 
erty between  two  points  on  Its  line 
may  be  compared  with  its  local  rates 
between  the  same  points,  for  the  pur- 
pose of  establishing  that  an  unrea- 
sonable preference  has  been  given, 
or  that  a  shipper  has  been  subjected 
to  an  undue  disadvantage). 

84.  U.  S.  V.  ToMr,  39  Fed.  869; 
Burlington,  etc.,  R.  Co.  v.  Northwest- 
ern Fuel  Co.,  31  Fed.  652;  Hays  v. 
Pennsylvania  Co.,  12  Fed.  309;  Sco- 
fleld  V.  Lake  Shore,  etc.,  R.  Co.,  43 
Oh.  St.  671.  3  NE  907,  54  AmR  846. 
Compare  Menacho  v.  Ward,  27  Fed. 
B29.  23  Blatchf.  502  (holding  that, 
while  a  common  carrter  may  make 
discriminations  In  rales,  based  on 
the  quantity  of  goods  sent  by  differ- 
ent shippers.  If  cannot  charge  a 
higher  rate  against  shippers  who  re- 
fuse to  patronlBe  It  excluwlvely). 

[a]  AppUoaUons  of  nils. — (l)  A 
oontract  By  which  a  carrier  agrees  to 
charge  a  rate  of  not  less  than  two 
dollars  and  forty  cents  a  ton  to  all 
persons  shipping  less  than  one  hun- 
dred thousand  tons  of  coal  per  year 
over  its  road,  and  to  make  a  rate  of 
one  dollar  and  sixty  cents  to  all 
shippers  shipping  over  one  hundred 
thousand  tons.  Is  void,  the  discrim- 
ination being  so  gross  as  to  be  con- 
trary to  public  policy.  "On  the  face 
of  It.  It  Is  a  discrimination,  based  not 
upon  the  cost  of  the  transportation, 
upon  the  time  and  labor  and  annoy- 
ances which  may  result  to  the  rail- 
road company,  but  solely  upon  the 
amount  of  the  transportation.  Bur- 
lington, etc.,  R.  Oo.  V.  Northwestern 
Fuel  C3o.,  31  Fed.  652,  G56.  (2)  When 
the  discrimination  Is  based  on  a 
larger  quantity  being  shipped,  it  Is 
Illegal  If  the  smaller  quantity,  as  In 
oar  load  lots,  costs  no  more  to  handle 
in  proportion  to  the  quantity.  Kins- 
ley V.  Buffalo,  etc.,  B.  Co..  37  Fed.  181. 

80.  Hays  v.  Pennsylvania  Co.,  12 
Fed.  309. 

88.  Interstate  Commerce  Commn. 
V.  Chicago  Great  Western  R,  Co.,  141 
Fed.  1003  [efr  209  U.  S.  108,  28  SCt 
493,  52'Ii.  ed.  705]:  Concord,  etc.,  R. 
Co.  V.  Forsaith,  59  N.  H.  122,  47  AmR 


181;  Hlckleton  Main  Colliery  Co.  v. 
Hull,  etc.,  R..  etc.,  Co.,  12  R.  &  Can. 
Tr.  Cas.  63  (holding  that  a  difference 
In  the  amount  of  freight  dipped  may 
constitute  a  sufficient  ground  for  dis- 
crimination in  rates). 

[a]  KsMoB  for  mis. — "The  ex- 
pense of  handling,  carrying,  and  stor- 
ing the  smaller  amount  Is  much 
greater,  pro  rata,  than  that  of  the 
same  operations  upon  the  larger 
amount  In  one  body,  and  a  discrimi- 
nation In  favor  of  the  larger  dealers 
Is  not  Inequality,  but  reasonable 
equaMty."  Conoord,  etc.,  R.  Co,  v. 
Foraalth,  59  N.  H.  122,  124,  47  AmR 
181. 

87.  Liough  V.  Outerbridge,  143  N. 
T.  271,  38  NE  292,  42  AmSR  712.  26 
LRA  674  [rev  68  Hun  486.  22  NYS 
9761.  See  also  Kennedy  v.  Quebec, 
etc..  R.  Co..  21  Que.  K.  B.  85,  14  Can 
RCaa  161  [rev  89  Que.  Super.  344] 
(holding  that  an  agreement  for  re- 
bates Is  not  unlawful  when  given  on 
special  conditions,  such  as  that  the 
shipper  shall  give  to  the  carrier  for 
transportation  all  the  goods  which 
he  himself  manufactures,  paying  the 
charges  of  loading  and  unloading, 
until  it  is  proved  that  an  injustice 
results  therefrom). 

88.  Illinois  Cent.  R.  Co.  v.  People, 
121  111.  304.  12  NE  670;  Denaby  Main 
Colliery  Co.  v.  Manchester,  etc..  R. 
Co.,  11  App.  Cas.  97. 

88.  OcUIveston  Chamber  of  Com- 
merce v.  Texas  R.  Commn.,  (Tex. 
Civ.  A.)  137  SW  737  [cit  Carr  v 
Northern  Pac.  R.  Co.,  9  Int.  Com. 
Commn.  1]. 

90.  Penn  Refining  Co.  v.  Western 
New  York,  etc..  R.  Co..  208  U.  S.  208, 
28  SCt  268,  52  I.,  ed.  456  [aff  137  Fed. 
343.  70  CCA  23];  Guernsey  Mut. 
Transport  Co.  v.  liondon,  etc..  R.  Co., 
13  R.  &  Can.  Tr.  Caa.  153,  24  T.  L.  R. 
318. 

[a]  Bale  applied. — (1)  Carriers 
cannot  be  charged  with  discriminat- 
ing against  shippers  of  oil  In  barrels 
from  the  Pennsylvania  oil  fields  to 
Perth  Amboy,  New  Jersey,  because 
they  charge  for  the  barrel  package 
without  making  a  corresponding 
charge  on  shipments  in  tank  cars 
owned  by  those  flhippers  who  can  af- 
ford to  build  and  furnish  them,  the 
carriers  having  none  of  their  own. 
where  the  transportation  by  tank 
cars  Is  more  remunerative  to  the  car- 
riers than  the  transportation  by  bar- 
rels, and  the  barrel  shippers  have 
made  no  demand  for  tank  ears,  and 
cannot  use  them  economically  for 
shipments  to  Perth  Amboy  on  ac- 
count of  the  lack  of  faclHtles  for 
unloading  at  that  polrtt.  Penn  Refin- 
ing Co.  V.  Western  New  York,  etc., 
R.  Co.,  208  U.  B.  208,  28  SCt  268.  62 


1j.  «d.  466  raff  137  Fed.  S43,  70  CCA 
23].  ( 2 )  Freight  shipped  from 
Dieppe  woa  packed  In  crates,  and 
the  same  shipped  from  Guernsey  was 
packed  in  baskets,  with  the  result 
that  nearly  twice  the  quantity  of 
vegetable*  could  be  carried  in  a  rail- 
road truck  If  packed  in  crates.  It 
was  held  that  the  difference  in  the 
modes  of  traffic  Justifies  the  prefer- 
ence given  to  the  Dieppe  trafllc. 
Guernsey  Mut  Transport  Go.  v.  Lion- 
don,  etc.,  R.  Oo.,  13  R.  &  Can.  Tr. 
Cas.  163,  24  T.  L.  R.  3X8. 

81.  Interstate  Commerce  Commn. 
v,  Delaware,  etc.,  R,  Co.,  220  U.  S. 
235,  31  SCt  392.  65  L.  ed.  448. 

93.  Interstate  Commerce  Commn. 
V.  Delaware,  etc.,  R.  Co.,  220  U.  S. 
235,  31  SCt  392,  66  L.  ed.  448  [rev 
166  Fed.  4991.  But  see  Lundquist  v. 
Grand  Trunk  Western  R.  Co.,  121 
Fed.  915  (where  It  was  held  that 
a  railroad  company  Is  not  required 
by  the  Interstate  Commerce  Act  to 
give  the  same  carload  rates  on  in- 
terstate shipments  to  forwarding 
agents  who  solicit  property  for  ship- 
ment from  different  owners,  eaui 
having  less  than  a  carload,  and  to 
combine  it  Into  carload  lots  that  It 
makes  onicarload  shipments  by  a  sin- 
gle owner,  the  charges  in  such  case 
not  being  for  "a  like  and  contempo- 
raneous service  in  the  transportation 
of  a  like  kind  of  traffic  under  sub- 
stantially similar  circumstances  and 
conditions,"  so  as  to  render  the  dif- 
ference in  the  rates  made  an  unlaw- 
ful discrimination). 

83.  Interstate  Commerce  Commn. 
V.  Baltimore,  etc..  R.  Co.,  225  U.  S. 
326,  32  SCt  742,  56  L.  ed.  1107.  Ann 
Casl914A  504  and  note  (under  Inter- 
state Commerce  Act);  Re  Dominion, 
etc.,  Express  Cos.,  (Can.)  7  DomLR 
868,  22  WestLR  36  (express  rates 
under  Canadian  statute).  Compare 
Taylor  v.  Metropolitan  R.  Co.,  [1906] 
2  K.  B.  E5  (holding  that,  whether  or 
not  a  carrier  may  charge  different 
rates  for  the  same  goods  according 
to  the  use  to  which  they  were  in- 
tended to  be  put,  a  shipper  cannot 
recover  back  the  excess  of  the  higher 
rate  over  the  lower  rate  paid  by  nlm 
on  a  shipment  of  goods  unless  it  is 
shown  that  goods  of  the  same  char- 
acter had  been  actually  shipped  at 
the  lower  rate). 

[a]  tTnAer  the  Interstate  Oom- 
meroe  Act  S  3.  a  carrier  is  not  jus- 
tified In  charging  a  less  rate  for  the 
transportation  oi  railroad  fuel  coal 
to  a  given  point  than  for  the  trans- 
portation of  commercial  coal  to  the 
same  point.  A  railroad  company 
cannot  be  made  a  favored  shipper 
and  given  a  lower  rate  on  the  same 
commodity  to  the  same  point  than 


For  later  mumBi  Aemiopmnts  and  tOtmagtm  In  the  law  see  cumulative  Annotations,  same  title,  page  an4  note  mmbtr. 
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an  apparent  exception  to  tliis  role,  the  rate  on 
freight  transported  to  a  point  for  further  shipment 
beyond  may  be  less  than  the  rate  on  shipments  to 
the  same  point  for  use  or  consumption  there.^ 
Under  state  statutes,  substantially  like  the  Inter- 
state Commerce  Act  in  this  respect,  it  has  been  held 
that  a  special  rate  for  the  transportation  of  fuel  to 
a  manufactory  less  than  the  rate  chained  dealers 
is  not  undue  or  unreasonable  discrimination.^  But 
the  principle  involved  in  so  holding  has  been  dis- 
approved and  held  not  to  justify  a  discriminating 
rate  on  raw  materials  shipped  to  a  mill  to  be  mann- 
factured." 

783]  c.  Throng  Bate  Less  Than  Sum  of 
Local  Bates.  A  thxoi^h  rate  may  be  made  less  than 
the  sum  of  the  local  rate  betveon  two  points  with- 
out violatiitf  any  requirement  of  the  Interstate  Com- 
merce Act,  or  a  state  constitutional  clause  pro- 
vidingr  that  all  railroad  companies  shall  transport 
freight  of  the  same  class  for  all  persons  from  and 
to  the  same  points  and  on  the  same  conditions  and 
in  the  same  manner  and  for  the  same  charges." 
Were  it  otherwise,  all  throngh  &eight  wonid  have 
to  be  hanlcd  at  the  local  rates." 

i%  784]  d.  Charging  lEore  foi  Short  Than  for 
Ltmg  Hanl'^ — (1)  Under  Interstate  Commerce  Act — 
(a)    In  Oener^    The  Interstate  Commerce  Act 


makes  it  onlawfol  for  any  common  carrier,  subjeet 
to  the  provisions  of  the  act,  to  charge  or  to  receive 
any  greater  compensation  in  the  a^;regate  for  the 
transportation  of  like  kind  of  property  under  sub- 
stantially similar  circumstances  and  conditions  for 
a  shorter  than  for  a  longer  distance  over  the  same 
line  in  the  same  direction,  the  shorter  being  in- 
cluded within  the  longer  distance.'  When  both  the 
long  and  the  short  haul  are  made  to  or  from  a  non- 
competitive point,  the  effect  of  chai^ng  lera  for  a 
long  than  for  a  short  haul  is  to  build  up  one  place 
at  the  expense  of  the  other,'  and  it  is  the  object  of 
the  statute  to  prevent  this/  Nevertheless  the  Rtatnte 
does  not  prohibit  a  railroad  company  from  charg- 
ing a  less  rate  for  a  longer  haul  if  it  can  justify 
that  rate  by  showing  that  the  circumstances  and 
conditions  are  dissimilar."  Where  it  is  difficult  to 
point  out  clearly  the  circumstances  or  conditions 
which  produce  dissimilarity,  the  doubt  -  should  go 
in  favor  of  the  law,  and  the  circumstances  and  con- 
ditions should  be  considered  as  being  substantially 
similar." 

[$  785]  (b)  Competition  vitli  Other  Carriers  as 
Jnsti&sa^ott.  Ctmipetition  is  one  of  the  most  obvi- 
ous and  effective  circumstances  that  make  the  con- 
ditions under  which  a  loi^  haul  and  a  short  haul 
are  performed  substantially  dissimilar.^  A  competi- 


other  pereona.  Interstate  Commerca 
Commn.  v.  Baltimore,  etc.,  R.  Co.,  225 
U.  S.  826,  32  act  742.  56  L.  ed.  1107, 
AiinCasl914A  604  and  note.  Com- 
pare cases  infra  note  96. 

94.  Spillers  v.  Taff  Vale  R.  Co.,  90 
L.  T.  Rep.  N.  S.  713,  12  R,  &  Can,  Tr. 
Cas.  70  (where  it  was  held  that  the 
mere  faot  that  a  railroad  company 
charges  a  hlKher  rate  for  the  car- 
riave  of  coal  over  the  same  length 
of  line  to  traders'  works,  all  traders 
being  charKOd  an  equal  rate,  than  it 
does  for  coal  for  shipment  Is  not  of 
itself  sufficient  to  clve  a  trader  a 
right  to  apply  to  the  court  for  reduc- 
tion of  the  works  rate,  and  such  dif- 
ference between  the  works  rate  and 
the  shipment  rate  does  not  necessa- 
rily show  an  undue  preference  or  an 
undue  prejudice  within  the  meaning 
of  the  railway  and  canal  traffic  acts). 

»6.  Louisville,  etc.,  R.  Co.  v.  Com., 
108  Ky.  628.  57  SW  608,  22  KyL  328 
(where  there  was  a  strong  dissenting 
opinion);  Pittsburgh,  etc.,  R.  Co.  v. 
Colonial  Steel  Co.,  261  Pa.  460,  96  A 
1037;  Hoover  v.  Pennsylvania  R.  Co., 
156  Pa.  220.  27  A  282,  36  AmSR  43,  22 
LRA  263  [dlst  Bally  v.  Fayette  Gas- 
Fuel  Co..  193  Pa.  175,  44  A  261;  Bald 
Eagle  Valley  R.  Co.  v.  Nittaror  Val- 
ley R.  Co..  171  Pa.  284,  33  A  239,  BO 
AmSR  807,  29  LRA  423]. 

[a]  KMaon  for  nila. — (D'The 
ruling  of  the  court  below  would  re- 
quire that  coal  carried  to  blast  fur- 
naces, rolling  nrtills,  rail  mills,  foun- 
dries, and  all  other  manufacturing 
enterprises  should  be  carried  for  the 
same  price  aa  the  coal  carried  to  any 
retail  dealer  in  the  same  locality, 
though  the  quantity  consumed  by  the 
former  might  extend  to  many  thou- 
sands of  tons  each  year,  while  the 
quantity  carried  for  the  latter  might 
be  a  few  hundred  tons  only,  and  al- 
though (he  manufacturing  companies 
gave  back  to  the  carrier  many  thou- 
sands of  tons  of  freight  each  year, 
while  the  retail  dealer  gave  back 
none,  and  although  the  business  of 
the  manufacturer  in  no  wise  com- 
petes with  the  business  of  the  dealer, 
we  tMnk  the  dlfFerences  In  these  re- 
spects between  these  two  kinds  of 
business  are  such  ss  to  Justify  a  dls- 
crtminatlon  in  the  rates  of  freight 
chaned  to  each,  and  the  conditions 
of  tne  two  are  not  alike  and  their 
circumstances  are  not  similar  within 
the  Rieanlng  of  our  act  of  1883,  and 
therefore  there  can  be  no  recovery  In 
this  COM'"  Hoover  v.  Pennsylvania 
R.  Co.,  ISfi  Pa.  280,  842.  27  A  282,  M 
AmSR  48,  82  UU.  863.    <2)  "Wken 


there  Is  an  additional  freight  ob- 
tained by  means  of  the  lower  charge, 
the  discrimination  is  Justified  both 
ait  common  law  and  under  the 
statutes."  Hoover  v.  Pennsylvania 
R.  R.  Co.,  166  Pa.  220,  27  A  282,  Be 
AmSR  43.  22  LRA  263  [quoc  and  foil 
Louisville.  e«tc..  R.  Co.  v.  Com.,  108 
Ky.  628.  657,  67  SW  608]. 

[  b  ]  In  Alabama,  under  Code 
(1886)  g  1161.  which  prohibits  rail- 
road companies  from  making  any 
departure  from  their  published 
freight  rates  except  to  aid  in  the  de- 
velopment of  industrial  enterprises 
in  the  state,  an  agreement  to  allow 
a  rebtute  on  coal  shipped  to  a  miller, 
and  used  by  him  In  .  manufacturing 
corn  Into  meal,  is  valid.  Louisville, 
etc.,  R.  Co.  V.  Pulgham,  91  Ala.  656. 
8  S  £03  • 

96.  Hilton  Lumber  Co.  v.  Atlantic 
Coast  Line  R.  Co.,  141  N.  C,  171.  63 
SE  823.  6  LRANS  226  [disappr  Louis- 
ville, etc.,  R.  Co.  V.  Com..  108  Ky.  628, 
67  SW  608.  22  KyL  328];  Hilton 
Lumber  Co.  v.  Atlantic  Coast  Line  R. 
Co.,  136  N.  C.  479.  48  SE  813.  1  Ann 
Cas  62. 

97.  Parsons  v.  Chicago,  etc..  R. 
Co.,  167  U.  S.  447.  17  SCjt  887.  42  L. 
ed.  281  [aff  63  Fed.  903];  Chicago, 
etc.,  R.  Co.  v.  Osborne,  52  Fed.  912. 
3  CCA  347.    See  also  Infra  9  788. 

98.  Southern  R.  Co.  v.  Com.,  116 
Ky.  907.  77  SW  207,  2©  KyL  1078. 

[a]  Wliat  la  a  tbrovclL  alitomeiit. 
— ^A  railroad  company  issued  a  olll  of 
lading  agreeing  to  transport  freight 
to  a  point  which  was  several  miles 
from  the  nearest  station  on  its  line. 
At  this  station  a  person  who  had  al- 
ways made  it  a  practice  to  carry 
freight  between  the  station  and  the 
point  to  which  the  goods  In  question 
were  consigned  took  charge  of  the 
goods,  and  carried  them  to  the  con- 
signee wtth  whom  he  had  a  special 
contract  as  to  the  price  to  be  charged 
for  carrying  such  goods.  Deducting 
this  price  from  the  through  rate 
charged  by  the  company,  the  remain- 
der was  less  than  the  local  rate  from 
the  point  of  shipment  to  the  station. 
It  was  held  that,  notwithstanding 
the  railroad  company  had  no  express 
contract  with  the  person  who  carried 
the  goods  from  the  railroad  station 
to  their  destination,  nevertheless  It 
was  a  through  shipment,  for  which 
the  railroad  company  was  entitled  to 
charge  a  sum  leas  than  the  sum  of 
the  local  rates.  Southern  R.  Co.  v. 
Com.,  lie  Ky.  907.  77  SW  SOT,  2B 
KyL  1078. 
M.   State  Bouthem  R.  Co.  t.  Com., 


116  Ky.  907.  77  SW  207,  26  KyL  1078. 
!■   BeaaonalileBeaa  of  ratea  Ui^mt 

for  short  than  for  loajr  hanl  see  su- 
pra f  664. 

a.  Act  Febr.  4,  1887  (24  U.  8.  St. 
at  L.  380  o  104  S  4). 

3.  Interstate  Commerce  Commn. 
V.  Cincinnati,  etc.,  R.  Co.,  66  Fed.  886; 
Ex  p.  Koehler,  81  Fed.  315.  18  Sawy. 
446. 

4.  Allen  v.  Oregon  R.,  etc.,  Co.,  98 
Fed.  16. 

5.  Detroit,  etc.,  R.  Co.  v.  Inter- 
state Commerce  Commn.,  74  Fed.  803, 
21  CCA  103  [aif  106  U.  S.  633.  17  SCt 
986,  42  L.  ed.  306}.    See  InfraJ  787. 

6.  Missouri  Pac.  R.  Co.  v.  Texas, 
etc.,  R.  Co.,  31  Fed.  862. 

7.  Interstate  Commerce  Commn. 
v.  Louisville,  etc..  R.  Co.,  190  U.  S. 
273,  23  SCt  687,  47  L.  ed.  1047;  Louis- 
ville, etc.,  R.  Co.  v.  Behlmer.  175  U. 
S.  648.  20  SCt  209,  44  L.  ed.  309  [aff 
71  Fed.  836];  Interstate  Commerce 
Commn.  v.  Alal>ama  Midland  R.  Co., 
168  U.  3.  144,  IS  sot  45.  42  L.  ed.  414; 
Texas,  etc..  R.  Co.  v.  Interstate  Com- 
merce Commn..  162  U.  S.  197.  16  SCt 
666,  40  L.  ed.  940;  Interstate  Com- 
merce Commn.  v.   Southern  R.  Co., 

117  Fed.  741  [afC  122  Fed.  800,  60  CCA 
540  (app  dism  196  U.  S.  639.  25  SCt 
790.  49  L.  ed.  356)];  Brewer  v.  Cen- 
tral of  Georgia  R.  Co..  84  Fed.  268; 
Interstate  Commerce  Commn,  v. 
Louisville,  etc.,  R.  Co..  73  Fed.  409; 
Interstate  Commerce  Commn.  v.  Cin- 
cinnati, etc..  R.  Co..  56  Fed.  925,  948; 
Interstate  Commerce  Commn.  v.  Atch- 
ison, etc.,  R.  Co.,  60  Fed.  295  [app 
dlsm  149  U.  S.  264,  IS  SCt  837.  37  L. 
ed.  727];  Missouri  Pac  R.  Co.  v. 
Texas,  etc..  R.  Co..  31  Fed.  862;  £^  p. 
Koehler.  31  Fed,  316,  12  Sawy,  446: 
Cohn  v.  St.  Louis,  etc.,  R.  Co.,  161 
Mo.  A.  661,  133  SW  59. 

"It  has  been  settled  by  this  court 
that  competition  which  is  control- 
ling on  traffic  and  rates  produces  In 
and  of  Itself  the  dlseimilarity  of  cir- 
cumstance and  condition  described 
In  the  statute,  and  that  where  this 
condition  exists  a  carrier  has  a  right 
of  his  own  motion  to  take  It  Into 
view  In  fixing  rates  to  the  competi- 
tive point.  That  Is  to  say,  that  the 
dissimilarity  of  circumstance  and 
condition  pointed*  out  by  the  statute 
which  relieves  from  the  long  and 
short  haul  clause  arises  from  the 
command  of  the  statute  and  not  from 
the  assent  of  the  commission:  the 
law,  and  not  the  discretion  of  the 
commlsafon,  determining  the  rtghta 
of  the  parties.  It  followB  that  the 
conatruotioa  afflx^Hoy  the  eopuula- 
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tion  which  is  real  and  substantial  and  ezereises  po- 
tential inSuenee  on  rates  to  a  particular  point  brii^ 
into  play  the  dissimilarity  of  circumstances  and  con- 
ditions provided  by  the  statute,  and  justifies  the 
lesser  chai^  to  the  more  distant  and  competitiTC 
point  than  to  the  nearer  and  noncompetitive  point.' 
The  legality  of  the  rate  is  not  destroyed  by  the 
mere  fact  that  incidentally  the  lesser  charge  to  the 
competitive  point  may  seemingly  give  a  preference 
to  that  point,  and  the  greater  rate  to  the  noncom- 
petitive point  may  apparently  engender  a  discrim- 
ination against  it.  It  is  well  settled  that  the  char- 
acter of  competition  which  will  justify  a  carrier  in 
chai^ng  more  for  a  short  than  for  a  long  haul 
will  also  exempt  it  from  liabilify  under  the  section 
forbidding  the  giving  of  undue  preferences  or  advan- 
tages to  one  shipper  or  localil^  over  other  sh^pers 
or  other  looalitieB.*" 

[$  786]    (c)    Character  of  Competition  Which 


Hay  Be  Oonsidered.  In  respect  of  the  kind  of  com- 
petition to  be  considered,  the  meaning  of  the  law  is 
not  that  one  kind  of  competition  cim  be  considered 
and  not  another  kind,  bnt  that  all  competition  ean 
be  considered,  provided  it  possesses  the  attributes  of 
producing  a  substantial  and  material  diect  on  traflBc 
and  rate  making.'^  The  competition  to  be  consid- 
ered is  not  only  that  aruing  by  water  transportation, 
but  also  includes  that  from  common  carriers  subject 
to  the  control  of  the  act  to  r^;ulate  oommeree.** 
The  fact  that  the  competition  did  not  or^nate  at 
the  initial  point  of  traffic  is  no  reason  why  it  should 
not  be  considered.''  But  the  mere  fact  of  competi- 
tion, irrespective  of  its  character  or  extent,  does  not 
necessarily  relieve  the  carrier  fnnn  the  restraint  of 
the  statute.**  The  right  of  the  carrier  to  take  com- 
petition into  consideration  in  fixing  rates  is  subject 
to  the  limitations  fixed  by  the  statute :  First,  that 
all  rates  shall  be  just  and  reasonable  and  that  no 


slon  to  the  etatute  upon  which  Its  en- 
tire action  was  predicated  was 
wrong.  Louisville,  etc.,  R.  Oo.  v, 
Behlmer,  176  U.  5.  648,  654,  SSS,  20 
set  209.  44  L..  ed.  309;  Interstate 
Commerce  Commn.  v,  Alabama  Mid- 
land R.  Co.,  168  U-  S.  144.  164.  18  SCt 
45,  42  L.  ed.  414;  Texas,  etc..  R.  Co.  v. 
Interstate  Commerce  Commn..  162  U. 
S.  197.  16  SCt  666.  40  L.  ed.  940." 
Bast  Tennessee,  etc.,  R.  Co.  v.  Inter- 
state Commerce  Commn..  181  XJ.  S.  1, 
IZ.  21  SCt  516,  46  L.  ed.  719  [quot 
Interstate  Commerce  Commn.  v.  Cin- 
cinnati, etc,  R.  Co.,  124  Fed.  «24, 
«29J. 

"That  competition,  the  life  of  trade, 
cuts  an  .Important  figure  In  the  condi- 
tions and  circumstances  attendant 
upon  transportation  of  property  and 

fassengers,  cannot  well  be  over- 
ooked  nor  denied.  Nor  can  It  well 
be  denied  th«t,  as  between  the  short 
and  long  haul,  competition  may  exist 
to  that  extent  that  what  would  other- 
wise be  similar  circumstances  and 
conditions  will  be  dissimilar  circum- 
stances and  conditions."  Missouri 
Pac  R.  Co.  V.  Texas,  etc..  R.  Co.,  SI 
Fed.  862,  868  [quot  Interstate  Com- 
merce Commn.  v.  Cincinnati,  etc.,  R. 
Co..  66  Fed.  926,  946]. 

8.  Interstate  Commerce  Commn. 
V.  Louisville,  etc.,  R.  Co.,  190  U.  S. 
278,  23  SCt  687,  47  L.  ed.  1047;  Bast 
Tennessee,  etc.,  R.  Co.  v.  Interstate 
Commerce  Commn.,  181  U.  S.  1,  21 
SCt  616,  46  L.  ed.  719;  Interstate 
Commerce  Commn.  v.  Clyde  SS.  Co., 
181  U.  S.  29,  21  SCt  612.  45  L.  ed.  729; 
Interstate  Commerce  Commn.  v. 
Southern  R.  Co..  117  Fed.  741  [aff  122 
Fed.  800.  60  CCA  640  (app  dism  195 
U.  S.  639.  25  SCt  790.  49  L.  ed.  856)]; 
Allen  V.  Oregon  R..  etc..  Co..  98  Fed. 
16;  Junod  v,  Chicago,  etc.,  R.  Co.,  47 
Fed.  290;  Cohn  v.  St.  Louis,  etc..  R. 
Co..  151  Mo.  A.  661,  138  SW  59, 
transf  from  Supreme  Court  131  SW 
881 

[a]    Applloatlo&s     of  m*^(l) 

Los  Angeles.  Cal.,  Is  a  competing 
point  In  certain  kinds  of  freight  be- 
tween several  transcontinental  rail- 
road lines,  direct  or  by  water,  via 
Vancouver  and  San  Francisco,  also  by 
ocean  freights;  and  a  through  rate  on 
the  same  kind  of  freight,  tower  than 
that  to  San  Bernardino,  an  Interme- 
diate noncompetitive  point,  sixty 
miles  from  Loa  Angeles,  on  one  of 
the  competing  rail  lines,  is  not  pro- 
hibited by  the  act.  since  the  clrcum-' 
stances  and  conditions  are  substan- 
tially dissimilar.  Interstate  Com- 
merce Commn.  v.  Atchison,  etc..  R. 
Co..  (C.  C.)  60  Fed.  29B  [app  dism 
149  U.  S.  264,  13  SCt  837.  37  L.  ed. 
787].  (2)  The  charging  of  a  greater 
rate  for  a  shorter  than  for  a  longer 
haul  Is  not  prohibited  by  the  statute, 
where  the  rate  charged  for  the 
shorter  distance  Is  not  tn  itself  un- 
reasonable,  and   the   more  distant 

KInt  is  a  commercial  center  and 
rge  distributing  point  where  there 


exists  strong  competition  both  by 
land  and  by  water,  none  of  which 
conditions  are  present  at  the  other 
point,  since  such  differences  create  a 
dissimllarlrty  of  circumstances  and 
conditions  within  the  meaning  of  the 
statute.  Brewer  v.  Central  of  Geor- 
gia R.  Co.,  84  Fed.  258.  (3)  A  car- 
rier, on  shipments  from  New  Orleans 
to  San  Francisco,  charged  a  higher 
rate  on  goods  shipped  from  New 
York  via  New  Orleans  than  from 
Liverpool.  Goods  shipped  from 
Liverpool  were  carried  to  New  Or- 
leans by  boat  and  were  delivered  to 
the  carrier  to  be  carried  to  San  Fran- 
cisco. Goods  shipped  from  New 
York  were  also  delivered  to  the  car- 
rier at  New  Orleans,  but  a  higher 
rate  was  charged  by  the  carrier  from 
New  Orleans  to  San  Francisco  for 
the  New  York  shipmenits  than  for  the 
Liverpool  shipments.  The  carrier 
claimed  that  goods  from  Liverpool 
to  San  Francisco  could  be  carried 
by  water  route  and  other  railroads, 
and  that  if  it  did  not  make  the  spe- 
cial rate  for  such  shipments  It  would 
get  none  of  the  business.  Under  the 
circumstances,  the  carrier  had  the 
right  to  discriminate.  Texas,  etc.,  R. 
Co.  V.  Interstate  Commerce  Commn., 
162  U.  S.  «9T,  16  sot  666.  40  L.  ed. 
940. 

[b]  Addlny  iioneompetltlve  looal 
rate  to  eompetltlve  thTOVgh,  zste^ 

<1)  A  combination  rate  mode  by  add- 
ing to  a  competitive  through  rate 
charged  between  a  point  of  shipment 
and  a  basing  point  a  noncompetitive 
local  rate  charged  between  such  bas- 
ing point  and  a  local  station  beyond  Is 
not  violative  of  the  Interstate  Com- 
merce Act.  Interstate  Commerce 
Commn.  v.  Alabama  Midland  R.  Co., 
69  Fed.  227  [aff  74  Fed.  716.  21  CCA 
61  (aff  168  U.  S.  144.  18  SCt  45,  62 
L.  ed.  414)].  (2)  Freight  rates  from 
New  Orleans,  La.,  to  La  Grange,  Ga., 
arrived  at  by  dharging  the  through 
rate  to  Atlanta.  Oa.,  fixed  as  the  re- 
sult of  competition  at  that  point,  and 
adding  thereto  the  local  rate  back 
ovcR-  the  same  line  from  Atlanta  to 
La  Grange,  are  not  obnoxious  to  the 
prohibition  of  the  Interstate  Com- 
merce Act  (24  U.  S.  St.  at  L.  379). 
against  undue  discrimination  and  a 
greater  charge  for  a  shorter  than  for 
a  longer  haul  under  substantially 
similar  circumstances  and  conditions, 
because  stations  between  La  Grange 
and  Atlanta  to  which  the  same  rule 
Is  applied  receive  tower  rates  from 
New  Orleans  than  from  La  Orange, 
where  the  La  Grange  rates.  If  based 
on  the  nearest  competitive  point 
south,  with  the  local  rate  from  such 
point  added,  would  be  still  higher. 
Interstate  Commerce  Commn.  v. 
Louisville,  etc..  R.  Co.,  190  U.  8.  273. 
23  SCt  687,  47  L.  ed.  1047  Tatt  108 
Fed.  988  mem]. 

9.  East  Tennessee,  et<i.,  R.  Co.  v. 
Interstate  Commerce  Commn.,  181  U. 
S.  1.  21  SCt  516,  46  L.  ed.  719. 


10.  Interstate  Commerce  Commn. 
v.  Alabama  Midland  R  Co.,  168  U.  S. 
144,  18  SCt  45.  42  L.  ed.  414  [aff  74 
Fed.  716.  21  OCA  SI];  Atchison,  etc.. 
R.  Co.  V.  U.  S.,  191  Fed.  866  [rev  on 
other  grounds  284  U.  S.  476.  34  SCt 
986.  68  L.  ed.  1408];  Interstate  Com- 
merce Commn.  v.  Nashville,  etc.,  R, 
Co.,  124  Fed.  624;  Interstate  Com- 
merce Commn.  v.  Nashville,  etc.,  R. 
Co.,  120  Fed.  934.  67  CCA  224  [app 
diam  195  U.  S.  688,  2fi  SCt  789.  49  L. 
ed.  356] ;  Interstate  Commerce 
Commn.  v.  Western,  etc.,  R.  Co.,  88 
Fed.  186  [aff  93  Fed.  83.  35  CCA  217 
(mod  181  U.  S.  29,  21  SCt  512,  45  L. 
ed.  729)1. 

[a]  Snle  appU^d-^ — Conditions  are 
such  at  Norfolk  and  Richmond,  Va., 
by  reason  of  the  large  number  or 
carrying  lines,  both  rail  and  water, 
which  enter  such  places,  and  the  fact 
that  they  are  in  what  Is  known  as 
the  "trunk  line  territory,"  as  to  cre- 
ate a  very  active  competition  on 
shipments  from  the  west  and  to  Jus- 
tify the  making  of  low  rates  on  such 
shipments;  and  the  fact  that  such 
low  rates  are  made  on  through  ship- 
ments from  Chicago,  St.  Louis,  and 
East  St.  Louis  by  a  material  reduc- 
tion from  local  tariff  rates  by  the 
connecting  lines  west  of  the  Ohio 
river,  while  substantially  the  local 
rates  are  charged  on  the  same  lines 
on  through  shipments  from  the  same 
points  to  Wilmington.  N.  C,  which  is 
not  within  the  trunk  line  territory, 
but  In  the  southern  territory,  and  has 
fewer  lines  of  transportation  and 
less  active  competition  resulting  in 
higher  through  rates  to  the  latter 
place,  aVthough  the  length  of  haul  Is 
substantially  the  same,  does  not 
operate  to  give  Norfolk  and  Rich- 
mond an  undue  or  unreasonable 
preference  or  advantage,  or  subject 
Wilmington  to  an  undue  or  unreason- 
able prejudice  or  disadvantage,  in 
violation  of  the  Interstate  Commerce 
Act  (24  U.  S.  St.  at  L.  |.380>.  Inter- 
state Commerce  Oommn.  v.  Cincin- 
nati, etc.,  R.  Co.,  124  Fed.  624. 

11.  Louisville,  etc..  R.  Co.  v.  Behl- 
mer, 176  U.  S.  648,  670.  20  SCt  209, 
44  L.  ed.  309. 

la.  Louisville,  etc..  R.  Co.  v.  Behl- 
mer. 175  U.  S.  648.  20  SOt  209,  44  L. 
ed.  309;  Interstate  Commerce  Commn. 
V.  Alabama,  etc.,  R.  Co.,  168  .U.  S.  144, 
18  SCt  45,  42  L.  ed.  414. 

[a]  Oompetttlon  between  xlval 
railroads,  and  not  merely  between 
rail  and  water  carriers.  Is  a  factor  to 
be  considered  In  determining  the  sub- 
stantial similarity  or  dlseimllarlty  of 
circumstances  and  conditions  under 
the  fourth  section  of  the/  Interstate 
Commerce  Law.  Brewer  v.  Central 
of  Georgia  R.  Co.,  84  Fed.  268. 

IS.  Louisville,  etc..  R.  Oo.  v.  Behl- 
mer. 175  U.  S.  648.  ZO  SCt  209.  44  L. 
ed.  309  [rev  83  Fed.  898.  28  CCA  2X91. 

14.  Interstate  Commerce  Commn. 
V.  Alabama,  etc..  R.  Co..  168  U.  8.  144. 
18  SCt  45.  42  L.  ed.  414. 
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undue  diserimination  shall  be  brought  ^»nt;^°  and 
seeond,  that  the  competition  relied  on  ^lall  not  be 
artifio^  or  merely  conjectural,  but  material  and 
snbstautiai,  therel^  operating  on  the  question  of 
tzaffie  and  rate  making.^*  The  right  can  be  exer- 
cised only  with  due  i^^ard  to  the  interest  of  the 
pnblie,  after  giving  full  we^ht  to  the  benefits  to  be 
eottfernd  on  the  plaee  from  whence  the  traffic  moved 
as  well  as  the  benefits  to  be  derived  from  the  loeality 
to  ^ieh  it  is  to  be  delivered,*' 

[$787]  (d)  Kecessity  for  Obtaining  Permission 
from  Interstate  Commerce  Oommission.  Prior  to  the 
amendment  of  the  Interstate  Commerce  Act  by  the 
act  of  June  18,  1910,  it  was  well  settled  that^  when 
the  circumstances  and  the  conditions  were  such  as 
to  justify  it,  the  carrier  could  charge  more  for  the 
short  than  for  the  long  haul,  without  fii^t  obtain- 
ing leave  from  the  commission,^"  and  it  eould  do  so 
even  though  the  commission  had  made  an  order  for- 
bidding the  charge  in  the  particular  case.*"  In  so 
doing  the  carrier  judged  for  itself  on  peril  of  the 
consequences;^  but,  when  its  action  was  challenged 
in  the  courts,  it  could  justify  itself  by  showii^  a 
substantial  dissimilarity  of  circumstances  and  con- 
ditions  within  the  meaning  of  the  act."*  By  the 
amendment  mentioned  tliis  rule  is  changed,  and  the 
power  previously  lodged  in  the  carrier  is  withdrawn 
and  reposed  in  the  commission.*'  Nevertheless  the 
right  of  carriers  to  seek  and  obtain  under  author- 
ized circumstances  the  sanction  of  the  commission 
to  chaise  a  lower  rate  for  a  lot^  than  for  a 
short  haul  because  of  competition,  or  for  other  ade- 
quate reasons,  is  expressly  preserved;^  and  as  a 
correlative  the  authority  of  the  commission  to  grant 
on  request  the  right  sought  is  made  by  the  statute 
to  depend  on  the  facts  established  and  the  judgment 
of  that  body  in  the  exercise  of  a  sound  legal  discre- 
tion as  to  whether  the  request  should  be  granted 


compatibly  with  a  due  ecmsideration  of  the  private 
and  public  interests  concerned,  and  in  view  of  the 
preference  and  discrimination  clauses  of  the  aef 

[$  788]  (e)  Lines  Haintainlng  Joint  TaiiiT. 
Where  two  railroad  companies  ownii^  connecting 
lines  of  road  unite  in  a  joint  through  tariff,  they 
form  for  the  connected  roads  a  new  and  independent 
line,  and  the  throi^  tariff  on  the  joint  line  is  not 
the  standard  by  which  the  separate  tariff  of  either 
company  is  to  be  measured  in  determining  whether 
such  separate  tsriff  violates  the  provision  which 
forbids  greater  compensation  for  a  short  than  for 
a  long  hauL"  The  portion  of  a  throi^h  rate  re- 
ceived by  one  of  several  railroad  companies  operat- 
ing under  the  conditions  mentioned  for  transporting 
goods  as  interstate  commerce  may  be  less  than  its 
local  rate  without  a  violation  of  this  section.^  It  is 
not  to  be  understood,  however,  that,  when  two  com- 
panies by  their  joint  tariff  make  a  new  and  inde- 
pendent line,  such  line  may  not  become  subject  to  the 
long  and  short  haul  clause.  On  the  contrary,  where  a 
state  railroad  company  whose  road  lies  wholly  within 
the  limits  of  the  state  enters  into  the  carriage  of 
foreign  freight  by  agreeing  to  receive  the  goods  by 
virtue  of  foreign  through  bills  of  lading  and  to  par^ 
tieipatc  in  through  rates  and  charges,  it  thereby  be- 
comes a  part  of  a  continuous  line,  not  made  by  a 
consolidation  with  the  foreign  companies,  but  by  an 
arrangement  for  the  continuous  carriage  or  shipment 
from  one  state  to  another,  and  thus  becomes  amen- 
able to  the  long  and  short  haul  clause  of  the  Inter- 
state Commerce  Act.*" 

[$789]  (2)  Under  State  Legislation.  In  a  num- 
ber of  states  provisions  similar  to  those  of  the  In- 
terstate Commerce  Act  are  found  in  the  constitu- 
tions or  statutes.  The  validity  of  such  provisions 
has  been  upheld  and  they  have  been  held  to  apply 
to  a  ehai^  of  more  for  a  short  than  a  long  haul, 


16.  LouiavlUe.  etc.,  R.  Co.  v.  Behl- 
mer,  176  U.  S.  648,  20  SCt  209,  44  L. 
ed.  309  [rev  83  Fed.  898,  28  CCA  229]. 

le.  Inter^at«  Commerce  Commn. 
V.  Louisville,  etc.,  R.  Co.,  190  U.  S. 
273,  23  SCt  687,  47  L.  ed.  1047;  East 
Tennessee,  etc.,  R.  Oo.  v.  Interstate 
Commerce  Oommn.,  181  U.  S.  1.  21 
SCt  616,  45  L.  ed.  719  fev  99  Fed. 
52,  39  CCA  413  (aff  86  Fed.  107)1; 
I«ulsville,  etc.,  R.  Co.  v.  Behlmer,  176 
U,  3.  648,  20  SCt  209.  44  L.  ed.  309; 
Great  Northern  R.  Co.  v.  Loonan 
Lumber  Co.,  SG  8.  D.  IBS,  lit  NW 
644. 

17.  Louisville,  etc.,  R.  Co.  v.  Behl- 
mer, 17S  U.  S.  648,  674.  20  SOt  E09, 
44  L.  ed.  309  [rev  83  Fed.  898.  28  CCA 
229]. 

IS.  East  Tennessee,  etc.,  R.  Co.  v. 
Interstate  Commerce  Commn.,  181  U. 
S.  1,  21  SCt  616,  45  L.  ed.  719  [rev 
99  F«d.  62,  89  CCA  413  (aff  85  Fed. 
107)3:  Louisville,  etc.,  R.  Co.  v.  Behl- 
mer, 175  U.  S.  648,  20  SCt  209,  44  L. 
ed.  aO»  [aff  71  Fed.  8351;  Interatate 
Commerce  Commn.  v.  Alat>8ma  Mid- 
land R.  Co.,  168  U.  S.  144,  18  SCt  45, 
42  L.  ed.  414;  Interstate  Commerce 
Commn.  v.  Cincinnati,  etc.,  R.  Co.,  66 
Fed.  926;  Interstate  Commerce 
Commn.  v.  Atchison,  etc.,  R.  Co.,  60 
Fed.  296  [app  diam  149  U.  S.  264,  13 
SCt  837,  17  £.  ed.  727]. 

[a]  BeMoa  for  zvl«.^"The  charg- 
liur  or  recelvlnir  the  gnaater  compen- 
sation for  the  shorter  than  for  the 
longer  haul  ts  seen  to  be  forbidden 
only  when  both  are  under  substan- 
tially simlhir  circumstances  and  con- 
dltiom;  and,  therefore.  If  In  any  case 
the  carrier,  without  flrst  obtaining 
an  order  of  relief,  shall  depart  from 
the  general  rule,  its  dolne  so  will  not 
alone  convict  It  of  illeffaTity,  since  if 
the  circumstances  and  conditions  of 
the  two  hauls  are  dissimilar  the  stat- 
ute Is  not  violated.  .  .  .  Be- 
yond question  the  carrier  must  Judge 


for  itself  what  are  the  'substantially 
similar  circumstances  and  condi- 
tions' which  preclude  the  special 
rate,  rebate,  or  drawback,  which  is 
made  unlawful  by  the  second  section, 
since  no  tribunal  is  empowered  to 
Judge  for  it  until  after  the  carrier 
has  acted,  and  then  only  for  the  pur- 
pose of  determining  whether  Its  ac- 
tion constitutes  a  violation  of  law." 
In  re  Louisville,  etc.,  R.  Co.,  1  Int. 
Com.  Oommn.  31,  67,  69  [quot  with 
appr  Interstate  Commerce  Commn.  v. 
Alabama  Midland  R.  Co.,  168  U.  3. 
144,  163,  18  aCt-45,  42  L.  ed.  414], 

19.  Interstate  Commerce  Commn. 
v.  Alabama  Midland  R.  Co.,  168  U.  S. 
144,  18  SCt  45.  42  L.  ed.  414;  Brewer 
v.  Central  of  Georgia  R.  Co.,  84  Fed. 
258. 

SO.  Interstate  Commerce  Commn. 
v.  Alabama  Midland  R.  Co..  16S  V.  S. 
144.  18  sot  45,  42  L.  ed.  414. 

ai.  Detroit,  etc..  R.  Co.  v.  Inter- 
sta'te  Commerce  Commn.,  74  Fed.  803, 
21  CCA  103. 

S3.  U.  S.  V.  Atchison,  etc..  R.  Co., 
234  U.  S.  476,  4B6.  S4  SCt  986,  6*8  L. 
ed.  1468  (where  the  court  said:  "The 
situation  under  the  amendment  Is 
this:  Power  In  the  carrier  primarily 
to  meet  competitive  conditions  In  any 
point  of  view  by  charging  a  leaser 
rate  for  a  longer  than  for  a  shorter 
haul  has  ceased  to  exist  because  to 
do  so.  In  the  absence  of  some  au- 
thority, would  not  only  be  Inimical 
to  the  provision  of  the  fourth  sec- 
tion but  would  be  In  conflict  with  the 
preference  and  discrimination  clauses 
of  the  second  and  third  sections"). 

88.  IT.  S.  V.  Atchison,  etc.,  R.  Co., 
234  V.  a.  478,  34  SCt  986,  SS  L.  ed. 
1408. 

34.  U.  8.  V.  Atchison,  etc.,  R.  Co., 
234  U.  S.  476,  34  SCt  986,  58  L.  ed. 
1408. 

as.  Chicago,  etc.,  R.  Co.  v.  Os- 
borne, 52  Fed.  912,  3  CCA  347  [rev 


48  Fed.  49]. 

3e.  Parsons  v.  Chicago,  etc.,  R. 
Co.,.  167  U.  S.  447,  17  SCI  887.  42  L. 
ed.  231  [aff  63  Fed.  903];  Allen  v. 
Oregon  R..  etc.,  Co.,  98  Fed.  16;  Chi- 
cago, etc.,  R.  Co.  V.  Osborne,  62  Fad. 
912,  3  CCA  847  [rev  48  Fed.  49].  And 
see  infra  9  1016.  • 

[a]  Am  Ulnstrative  of  this  propo- 
stUon,  it  was  said  by  Mr.  Justice 
Brewer:  "On  the  defendant's  road, 
the  distance  from  Turner  to  Chicago 
is  80  miles;  on  the  Lake  Shore  line, 
from  Chicago  to  Cleveland  it  Is  two 
or  th^ee  hundred  miles.  The  defend- 
ant company  may  charge  16  cents  for 
transporting  grain  the  30  miles  from 
Turner  to  (^Fcago,  providing  that  be 
in  fact  only  a  reasonable  charge  for 
the  service,  although  the  Lake  Shore 
Company  charges  no  more  for  trans- 

ftorting  It  from  Chicago  to  Cleve- 
and;  and  the  fact  that  the  rate  on 
each  line  is  16  cents  for  the  distance 
named  will  not  prevent  the  two  com- 
panies from  making  a  Joint  tariff  for 
grain  shipped  from  Turner  to  Cleve- 
land of  12  centfl;  less  than  the  local 
Urlff  of  eltlher."  Chicago,  etc.,  R. 
Co.  V.  Osborne,  62  Fed.  912,  914,  3 
CCA  347. 

87.  Chicago,  etc.,  R.  Co,  v,  Os- 
borne, 52  Fed.  912,  3  CCA  347. 

Stt.  Cincinnati,  etc.,  R.  Co.  v.  In- 
terstate Commerce  Commn.,  162  U.  S. 
184,  16  sot  700,  40  L.  ed.  936  [aff  9 
CCA  689  mem  (rev  56  Fed.  925)]. 
See  also  Junod  v,  Chicago,  etc.,  R. 
Co..  47  Fed.  290. 

39.  California  Adjustment  Co.  v. 
Southern  Pac.  Co.,  226  Fed.  349;  Ex. 
p.  Koehler,  23  Fed.  529:  Illinois  Cent. 
R.  Co.  v.  Com.,  63  SW  448,  23  KyL 
544  (holding  that  Const.  |  218,  and  St. 
3  820,  prohibiting  a  common  carrier 
charging  more  for  a  short  haul  than 
for  a  long  haul,  where  the  shorter 
distance  fs  Included  In  the  longer 
distance,  are  not  In  conflict  with  the 
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although  the  carrier  does  not  actually  carry  any 
freight  the  greater  distance.^"  In  cottstraing  these 
provisions,  it  is  generally  held  that  honest  and  sub- 
stantial competition  of  rival  carriers  will  justify  a 
charge  of  a  less  amount  for  a  long  than  for  a  short 
haul,  at  least  where  permission  is  obtained  from 
the  state  commission."  As  regards  the  character  of 
the  competition,  water  competition  as  well  as  that 
of  rival  railway  companies  may  be  considered." 
These  provisions  apply  where  the  transportation  is 
over  the  same  road,  but  not  where  the  two  hauls  are 
over  difEerent  lines  operated  by  different  corpora- 
tions, although  both  have  common  offices;**  and 
where  the  prohibition  is  limited  to  cases  where  the 
short  is  included  in  the  long  haul,  it  does  not  apply 
where  the  long  haul  is  on  the  main  line  and  the 
short  haul  is  partly  on  a  branch  line.*"  But  the 
prohibition  is  not  limited  to  eases  where  the  freight 
is  being*  transported  between  the  same  points." 

790]  (3)  Under  Legislation  in  Canada.  Un- 
der the  Canadian  Railway  Act,  charging  more  for  a 
short  haul  than  for  a  long  haul  is  justified  by  com- 
petition,'^ as  is  the  case  under  legislation  of  the 
various  states  in  the  United  States."^  and  under  the 
Federal  Interstate  Commerce  Act^ 

7911  e.  Bebates— (1)  At  Oommon  Law.^ 
As  already  ahoim,  there  are  a  limited  number  of  de- 
cisions which  take  the  view  that  a  common  carrier 
is  not  bound  to  treat  all  shippers  equally  in  the 
matter  of  rates  charged  for  transportation;  that 
there  is  nothing  in  the  common  law  to  hinder  a  eax- 
rier  from  transporting  freight  for  favored  individn- 
als  at  an  unreasonable  rate  or  even  free  of  ehai^; 
and  that  all  that  the  common  law  required  was  that 
the  carrier  should  not  charge  other  ahippcs  more 
than  was  reasonable.*^  But  it  was  also  shown  that 
the  weight  of  authority  is  doeidedly  against  this 
doctrine,  the  view  being  taken  that  at  common  law 
the  carrier  is  bound  to  carry  at  an  equal  rate  for 


all  customers  for  substantially  similar  services  and 
under  substantially  similar  conditions.^  In  juris- 
dictions where  the  first  of  these  views  prevails,  in 
the  absence  of  statute  providing  otherwise,  the 
givii^  of  a  rebate  to  a  shipper  by  a  carrier  is  not 
unlawful, -as  long  as  the  charges  gainst  other  ship- 
pers are  not  unreasonable  and  in  no  way  increased 
by  the  rebate  given  to  the  favored  shipper.^  In 
jurisdictions  where  the  majority  view  prevails,  a 
rebate  allowed  by  a  carrier  on  the  regular  tariff  of 
rates  to  one  shipper  is  an  unjust  discrimination,  at 
common  law,  against  others  shipping  the  same  class 
of  goods  under  the  same  conditions  at  the  r^ular 
rate  without  rebate.**  But  even  where  this  view 
prevails,  the  giving  of  a  rebate  to  a  shipper  is  not 
necessarily  illi^al,  as  the  services  may  not  be  sub- 
stantially similar  or  rendered  under  substantially 
similar  conditions.  In  other  words,  the  giving  of  a 
rebate,  to  be  illegal,  must  be  an  unfair  and  unjust 
discrimination  in  favor  of  the  shipper  against  the 
general  public.*" 

C$  792]  (2)  Under  Federal  Legislation.*^  The 
Interstete  Commerce  Act,  with  its  amendmente,  in 
addition  to  dealing  generally  with  the  subject  of  difr- 
erimination,  contains  specific  provisions  in  respect 
to  giving  rebates.  Under  the  Interstate  Commerce 
Act,  a  carrier  is  guilty  of  unjust  discrimination, 
which  is  unlawful,  if,  by  any  rebate  or  other  device, 
it  charges  one  person  less  for  any  service  rendoed 
in  the  transportation  of  property  than  it  does  an- 
other for  a  like  serviee,  and  the  Elkins  Act  makes 
it  an  offense  for  any  person  or  corporation  to  give 
or  receive  any  rebate,  concession,  or  discrimination 
in  respect  to  the  transportation  of  property  in  inter- 
state commerce,  whereby  any  such  property  shall  be 
transported  at  a  rate  less  than  that  named  in  the 
published  tariff,  or  whereby  any  other  advantage  is 
given  or  discrimination  is  practiced.*'  It  is  further 
pro^ndod .  that,  if  the  owner  of  property  directly  or 


conatftutlon  of  the  United  States  or 
any  act  of  congress). 

[a]  For  oonntrnotloii  ot  ZUlnoU 
■tatut*  raUttlnr  to  long  uid  itioTt 
luuilB  as  applied  to  Interstate  trans- 
portation before  the  passage  of  the 
Interstate  Commerce  Act  see  Wahaah, 
etc..  R.  Co.  V.  People,  106  111.  236. 

30.  Cohn  V.  St.  Louis,  etc.,  B.  Co., 
181  Mo.  30,  79  SW  961  (where'  Jt  was 
said  that.  If  defendant  published  and 
held  out  to  the  public  that  certain 
rates  announced  would  be  charged 
for  the  transportation  of  merchan- 
dise, the  carrier  would  be  considered 
as  havlnff  chSLrgei  such  rates);  Sea- 
well  V.  Kansas  City,  etc.,  R.  Co.,  119 
Mo.  222.  24  SW  1002. 

31.  Kx  p.  Koehler.  23  Fed.  629, 
633  (construing  Oregon  statute.  In 
this  cane  it  was  said:  "Jt  Is  not  the 
fault  of  the  railway  that  the  shipper 
who  does  business  at  a  competing 
point  has  the  advantage  of  him  fa 
shipper  at  a  noncompetln^  point]. 
It  Is  a  natural  advantage  which  he 
must  submit  to");  Cohn.  v.  St.  T^ouls, 
etc..  R.  Co.,  IBl  Mo.  A.  661,  133  SW 
59. 

33.  Hutchison  v.  Louisville,  etc., 
R.  Co..  108  Ky.  615,  57  SW  251,  22 
KyL  Sei. 

[a]  Zn  XentaCky  under  a  con- 
stitutional provision  making  It  un- 
kiwful  for  any  common  carrier  to 
charge  any  greater  compensation  In 
the  aggregate  for  transportation  "of 
property  of  like  kind,  und«r  substan- 
tially similar  circumstances  and  con- 
ditions, for  a  shorter  than  for  a 
longer  distance  over  the  same  Une. 
in  the  same  direction,  the  shorter 
being  included  within  the  longer  dis- 
tance," the  fact  that  competition 
exists  at  the  point  to  which  the 
short  haul  Is  made  does  not  justify 
the  carrier  in  charging  more  for  the 


short  haul  than  for  the  long  haul 
without  permission  of  the  railroad 
commission.  Hutchison  v.  Louisville, 
etc..  R.  Co..  108  Ky.  615.  618,  67  SW 
251.  22  KyL  861.  And  see  infra 
I  1015. 

33.  Cohn  V.  St.  Louis,  etc..  R.  Co., 
151  Mo.  A.  661,  133  SW  69  (holding 
that  this  is  ao,  although  a  steamboat 
carrier  does  not  deliver  the  freight  to 
the  conflignee.  but  the  freieht  must 
be  hauled  In  wagons  from  the  river 
several  miles  away). 

[a]  Ball  and  wmtcr  roatM. — 
Where  the  road  of  such  corporation 
forms  a  part  of  a  line  of  transporta- 
tion conislsting  largely  of  water  car- 
riage between  two  principal  points, 
the  rate  may  be  made  so  as  to  enable 
it  to  compete  with  another  road  that 
constitutes  a  part  of  another  line  of 
water  and  railway  transportation  be- 
tween the  same  points.  Bx  p.  Koeh- 
ler. 26  Fed.  73. 

34.  Darlington  Lumber  Co.  v. 
Missouri  Pac,  R.  Oo.,  243  Ho.  224.  147 
SW  1062.  ■ 

35.  IjOUlsviUe,  etc.,  R.  Co.  v. 
walker.  110  Ky,  961,  63  SW  80,  23 
KyL  453. 

36.  Texas,  etc.,  R.  Co.  v.  Kute- 
man,  79  Tex.  466,  14  SW  693. 

37.  British  Columbia  Pac.  Coast 
Cities  V.  Canadian  Pac.  R,  Co.,  7  Can 
RCas  125. 

38.  See  supra  9  789. 

39.  See  supra  Sf  784-788. 

40.  Soe  also  infra  5  796. 
OrlminRl  llabllltj  of  oarrUr  taUL 

Bblppar  for  gMMg  or  aooaptiliMr 
iMitss  see  infra  M  1016,  1028. 

41.  See  supra  |  776. 

42.  See  supra  I  775. 

43.  Rx  p.  Benson,  18  S.  C.  38,  44 
AmR  664.  See  also  Blbber-Whlte 
Co.  V.  White  River  Valtey  Electric  R. 
Co..  175  Fed.  470  (which  perhaps  sus- 


tains this  view,  although  the  opinion 
Is  too  meager  to  be  sure). 

44.  Cook  V.  Chicago,  etc..  R.  Co.. 
81  Iowa  551,  46  NW  1080,  25  AmSR 
512.  9  I,RA  764. 

46.  State  v.  Illinois  Cent.  R.  Co.. 
246  111.  188,  92  NE  814;  Cleveland, 
etc.,  R.  Co.  V.  Closser.  126  Ind.  348. 
26  NE  159,  22  AmSR  593.  9  LRA  754; 
Root  V.  Long  Island  R.  Co.,  114  N. 
Y.  SOO,  21  NE  403.  11  AmSR  643,  4 
LRA  331  (where  a  contract  was  made 
between  A  and  a  railroad  company. 
wJiere  the  former  agreed  to  build,  on 
the  tatter's  lands,  a  dock,  of  pre- 
scribed character  and  size,  each  to 
use  portions  of  It  when  constructed. 
In  consideration,  the  company  agreed 
to  transport  coal  for  A  at  a  specified 
rebate  from  the  usual  rates.  It  also 
agreed  to  provide  him  with  certain 
coal  yards  and  otHces  for  a  term  of 
yea,rs.  after  which  the  improvements 
were  to  be  appraised,  ana  the  value 
paid  to  A.  It  was  held  that  it  could 
not  be  said,  as  matter  of  law,  that 
the  contract  was  void  for  unjust  dis- 
crimination among  shippers;  whether 
in  the  particular  ca«o  such  discrimi- 
nation was  made  being  a  question  of 
fact). 

46.    Criminal  proaeontloiis  for  glv- 

n rebate*  see  infra  fi  1017. 
7.    Aot  Febr.  4.  1887  (24  U.  S.  St. 
at  L.  379  c  104  |  2);  Acft  Pebr.  19, 
1903  (32  U.  S.  St.  at  L.  847  c  708). 

[a]  CoiurtracUon  of  tariff  x>xv7l- 
■lon. — The  words  "actual  cost  of  the 
same"  in  the  following  tariff  provi- 
sion: "When  cars  furnished  by  car- 
riers named  below  for  grain  or  other 
loading  require  repairing  In  order  to 
Insure  against  leakape  In  transit,  and 
maitcrial  necessary  for  this  repair  Is 
furnished  by  the  shipper,  the  carrier 
will  pay  the  actual  cost  of  the  same, 
but  not  to  exceed  80  cents  per  car," 


For  later  eaMS,  derelopmenta  and  olutsffM  in  the  law  see  cumulative  Annotations,  same  title,  pag^an^o^  pu^^r. 
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indirectly  renders  any  service  connected  with  the 
transportation,  or  furnishes  any  instrumentality 
used  therein,  the  charge  and  allowance  therefor 
shall  be  no  more  than  is  just  and  reasonable,  and 
the  commission  may,  after  hearing,  determine  what 
is  a  reasonable  charge  as  the  maximum  to  be  paid 
by  the  carrier  for  the  service  so  rendered  or  for 
the  use  of  the  instrumentality  so  furnished,  and 
may  fix  the  same  by  an  appropriate  order.**  The 
phrase  *  *  connected  with, ' '  as  used  in  this  statute,  is 
a  synonym  of  a  "part  of  it,"  and  does  not  mean 
something  in  addition  to  transportation  that  touches 
or  is  attaclied  to  transpoi-tation."  Carriers  subject 
to  this  act  arc  also  required  to  file  with  the  inter- 
state commerce  commission,  and  to  print  and  keep 
open  for  public  inspection,  schedules  showing  all 
rates,  fares,  and  chaises,  and  stating  all  privileges 
or  facilities  granted  or  allowed  and  all  rules  or 
regnlations  affecting  such  rates,  fares,  and  chaises.'"' 

include  the  cost  of  the  material  and 
labor  necessary  to  be  paid,  but  do  not 
Include  the  coat  of  Inspecrting  or 
cleanlnK  cars  or  the  cost  of  attach- 
ing grain  doors.  Rock  Milling,  etc.. 
Co.  V.  Atchison,  etc.,  R.  Co.,  (Kan.) 
164  P  254. 

48.  Int.  Com.  Act  {  15  (24  U.  S. 
St.  at  L.  S84  c  104  S  15),  as  amended 
by  the  act  of  June  18,  1910  (36  U.  S. 
St.  at  L:  681  c  309  |  12). 

«.  New  York  Cent.,  etc..  R.  Co.  v. 
General  Electric  Co.,  83  Misc.  529,  146 
NYS  323  Irev  on  other  grounds  167 
App.  Dlv.  726.  153  NTS  47S]. 

BO.    U.  S.  Comp.  St.  (1913)  S  S569. 

51.    See  cases  infra  this  note. 

[a1  Malm  wmflltiL — (1)  Under  the 
provision  requiring  carriers  to  file 
and  publish  schedules  of  rates,  fares, 
etc.,  a  carrier  cannot  pay  a  shipper 
for  the  shipper's  services  in  the 
wharfage  and  handling  of  goods,  un- 
less the  charges  therefor  are  speci- 
fied In  a  duly  published  schedule  or 
tariff.  Southern  Cotton  Oil  Co.  v. 
Central  of  Georgia  R.  Co.,  228  Fed. 
335,  142  CCA  627.  (2)  In  an  action 
against  a  carrier  for  the  expense  In- 
curred by  a  shipper  In  furnishing 
grain  doors  to  box  cars,  plaintiff  can- 
not prevail  by  showing  merely  the 
total  cost  of  all  the  doors  he  hart 
furnished.  Including  an  unascertained 
number  of  items  for  which  no  charge 
could  be  made  because  they  accrued 
In  Interestate  shipments,  after  the 
Interstate  commerce  commission  had 
forbidden  the  reimbursement  of  such 
expenses  unless  provided  for  In  the 
tariff,  and  before  any  tariff  provision 
had  been  made  In  that  regard. 
Stockton  El,  etc.,  Assoc.  v.  Missouri 
Pac.  R.  Co.,  (Kan.)  154  P  1126.  (3) 
A  contract  giving  a  shipper  a  salary 
for  shipping  his  own  frefght  violates 
the  statute.  U.  S.  v.  Lehigh  Valley 
R.  Co..  222  Fed.  686  (where  it  was 
said  that  this  was  as  much  within 
the  prohibition  of  the  statute  as  If 
a  commission  were  paid  him  for  do- 
ing the  same  thing).  (4)  A  contract 
by  which  an  interstate  railroad  com- 
pany agreed  to  pay  an  elevator  com- 
pany a  certain  amount  for  grain 
originating  on  its  line  and  passing 
through  the  elevator,  not  allowed  to 
all  elevators  nor  covered  by  a  filed 
and  published  rate  schedule  Is  void. 
Elwood  Grain  Co.  v.  St.  Joseph,  etc.. 
R.  Co.,  202  Fed.  846,  121  CC  153.  (5) 
The  statute  Is  violated  by  a  contract 
between  a  packing  house  firm  and  a 
stockyard  company,  by  which  the 
company  agreed  to  pay  a  bonus  to  the 
packers  if  they  would  erect  their 
new  plant  adjacent  to  the  stockyard 
Instead  of  In  another  city  as  pro- 
posed, and  would  operate  the  plant, 
buy  only  such  stock  as  moved 
through  such  stockyards,  and  pay 
regular  charges  on  live  stock  not  so 
bought  as  If  the  same  had  moved  to 
the  stockyards.  U.  S.  v.  Union  Stock 
Yard,  etc..  Co.,  226  U.  S.  28$,  308.  33 
set  83,  67  L.  ed.  226  [mod  192  Fed. 
330]  (where  the  court  said:  "Any 
other  company  with  which  it  has 

moj.-m 


These  several  provisions  are  violated  by  any  form 
of  transaction,  arrangement,  or  device  which  pro- 
duces the  prohibited  result."  The  word  "rebate," 
as  found  in  the  Interstate  Commerce  Act,  is  used 
in  an  offensive  sense,  and  refers  only  to  such  dis- 
count, deduction,  or  drawback  as  is  the  basis  of 
discrimination  in  favor  of  a  particular  person  and 
against  other  persona  in  a  like  situation,  and  de- 
stroys that  equality  of  treatment  in  rates  to  whicli 
the  public  is  entitled  and  which  it  is  the  purpose  of 
the  law  to  enforce;  an  undiscriminatory  rebate  is 
not  a  criminal  offense,  nor  is  it  in  any  way  pro- 
hibited." An  allowance  made  to  all  shippers  alike, 
which  is  not  a  concession  from  the  published  sched- 
ules but  in  strict  accordance  therewith,  and  which 
is  not  discriminatory  or  preferential  in  its  char- 
acter, is  not  a  rebate  offensive  either  to  the  oommon 
law  or  to  the  statute."' 
[$  793]   (8)  UndAT  State  Legislation.  Statates 


made  no  contract  will  be  compelled 
to  pay  the  full  charge  for  the  serv- 
ices rendered  without  any  rebate  or 
concession.  Another  company  mlglit 
have  a  contract  for  a  larger  or 
smaller  bonus,  and  thereby,  receive 
different  treatment.  Certainly  as  to 
the  company  which  receives  no  such 
bonus  there  has  been  an  undue  ad- 
vantage given  to  and  an  unlawful 
discrimination  practiced  In  favor  or' 
the  party  with  whom  the  contract 
was  made).  (6)  A  contract  between 
a  railroad  company  and  a  shipper, 
whereby  the  shipper  agreed  to  build 
a  hoist  at  a  station,  and  the  company 
agreed  to  haul  its  ties  at  a  less  rate 
than  that  charged  other  shippers 
and  to  return  ten  per  cent  oi  the 
amount  so  received  to  apply  on  the 
cost  of  the  hoist  until  entirely  paid 
for.  when  It  was  to  become  the 
property  of  the  railroad  company, 
the  hoist  to  be  used  only  by  the 
shipper  until  so  paid  for,  is  Illegal 
and  not  enforceable.  Chesapeake, 
etc.,  R.  Co.  V.  Standard  Lumber  Co., 
174  Fed.  107.  98  CCA  81.  (7)  A 
railroad  company  may  not  refuse  to 
pay  the  owner  of  an  elevator  located 
on  another  railroad  compensation  for 
elevating  grain  similar  to  that  paid 
to  owners  of  elevators  located  on 
Its  own  road,  on  account  of  failure 
to  return  cars  within  an  arbitrary 
and  unreasonable  time  fixed  by  It. 
Union  Pac.  R.  Co.  v.  Updike  Grain 
Co.,  222  U.  S.  215,  220.  32  SCt  39. 
56  L.  ed.  171  raff  178  Fed.  223.  101 
CCA  583]  (where  the  court  said: 
"The  carrier  cannot  pay  one  shipper 
for  transportation  service  and  en- 
force an  arbitrary  rule  which  de- 
prives another  of  compensation  for 
similar  service.  To  receive  the  bene- 
fit of  such  work  by  one  elevator  with- 
out making  compensation  therefor 
would,  In  effect,  be  the  Involuntary 
payment  by  such  elevator  of  a  re- 
bate to  the  railroad  company,  for  It 
would  enable  the  railroad  to  receive 
more  net  freight  on  its  grain  than 
was  received  from  Its  competitor 
located  on  the  railroad's  tracks. 
This  cannot  be  directly  done,  nor  in- 
directly by  means  or  regulation"). 
(8 )  Where  a  railroad  company.  In 
order  to  obtain  shipments  from  one 
so  located  as  to  require  no  cartage 
when  he  ships  by  another  road, 
makes  him  a  rebate  to  cover  the  cost 
of  cartage,  but  makes  no  such  rebate 
to  other  shippers  who  require  cart- 
age by  whichever  road  they  may 
ship,  It  is  guilty  of  unjust  discrim- 
ination, under  j  2  of  the  Interstate 
Commerce  Act.  Wight  v.  U.  S.,  167 
U.  S.  512.  17  SCt  8132.  42  L.  ed.  258. 
And  see  American  Sugar  Refining 
Co.  v.  Delaware,  etc.,  R.  Co.,  200 
Fed.  652,  656  (holding  that  cartage 
of  sugar  from  refinery  to  cars  did 
not  constitute  "transportation"  nor 
"a  service  connected  with"  transpor- 
tation within  fi  15,  for  which  the 
carrier  was  justified  In  making  an 
allowance,  and  that  such  allowance 
constituted  an  Illegal  rebate.  "The 


draying  service  here  rendered  ia 
normally  one  that  falls  upon  the 
shipper,  and  not  the  carrier,  and 
could  not  be  exacted  from  the  latter. 
...  It  Is  clear  that,  as  the  act 
casta  upon  the  carrier  the  duty  to 

Berform,  upon  request,  what  It  de- 
nes as  transportation,  any  services 
which  could  not  be  exacted  from  the 
carrier  would  not  come  within  the 
meaning  of  'transportation'  thus  de- 
fined, even  though  rendered  by  the 
shipper"). 

6a.  American  Sugar  Refining  Co. 
V.  Delaware,  etc.,  R.  Co.,  207  Fed.  733, 
126  CCA  261. 

63.  American  Sugar  Refining  Co. 
V.  Delaware,  etc.,  R.  Co.,  207  Fed. 
733.  125  CCA  251.  And  see  cases 
infra  this  note. 

[a]  Bole  applied. — (1)  The  provi- 
sions of  the  statute  are  not  violated 
by  a  contract  between  a  railway  com- 
pany and  shipper  whereby  the  latter 
was  allowed  five  cents  a  buehel 
for  hauling  his  wheat  to  the  station, 
across  a  lake  which  was  frozen  over. 
It  appearing  that  the  allowance  waa 
reasonable  and  represented  the 
amount  apparently  charged  for  trans- 

Sorting  grain  by  barges.  Knapp  v, 
tinneapolis.   etc.,    R.    Co.,    (N.  D.) 

166  NW  1019.  (2)  A  contract  by  a 
carrier  to  pay  a  shipper  twenty 
cents  a  ton  for  the  services  of  the 
shipper  in  "spotting  cars"  on  its  own 
track,  so  that  they  can  be  unloaded, 
is  not  illegal,  in  the  absence  of  any- 
thing to  show  that  the  services  per- 
formed by  the  shipper  are  not  worth 
the  agreed  price.  New  York  Cent., 
etc.,  R.  Co,  V.  General  Electric  Co.. 

167  App.  niv.  726.  163  NYS  478  [rev 
S3  Misc.  529,  146  NYS  322]  (It  being 
the  duty  of  the  carrier  to  place  each 
car  BO  that  it  can  be  unloaded). 
(3)  An  agreement  of  the  agent  of  a 
railroad  company  transporting  goods 
Cor  plaintiff,  on  discovery  that  the 
goods  are  In  a  defective  condition,  on 
delivery,  to  reimburse  plaintiff  for 
damages  suffered  by  reason  of  de- 
terioration of  the  goods.  Is  not  an 
agreement  for  a  rebate.  Missouri, 
efc,  R.  Co.  v.  Want.  (Tex.  Civ.  A.) 
17D  SW  903.  (4)  Contracts  made 
by  railroad  companies  for  the  ex- 
penses of  elevating  grain  at  points 
of  transshipment,  at  rates  not  ex- 
ceeding those  fixed  by  the  commis- 
sion as  reasonable,  are  not  rebates 
when  paid  to  owners  of  elevators 
on  their  own  grain,  although  such 
ownere  perform  services  other  than 
those  paid  for  at  the  same  time, 
to  their  own  advantage.  Interstate 
Commerce  Commn.  v.  Dlffenbaugh, 
222  U.  S.  42,  46.  32  SCt  22,  66  L. 
ed.  83  [mod  and  art  176  Fed.  409] 
(where  the  court  said:  "The  act 
of  Congress  in  terms  contemplates 
that  if  the  carrier  receives  serv- 
ices from  an  owner  of  property 
transported,  or  uses  instrumentalities 
furnished  bv  the  latter,  he  shall  pay 
for  them.  That  ia  taken  for  granted 
in  i  15;  the  only  restriction  beinr 
that  he  shall  pay  no. 
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exist  in  the  several  states  under  which  the  giving 
of  a  rebate  to  a  shipper  on  the  r^^ular  rate  paid 
by  other  shippers  for  like  services  under  similar 
circumstances  is  illegal."  But  as  at  common  law, 
the  giving  of  a  rebate  to  a  shipper  is  not  necessarily 
illegal,  since  the  services  may  not  be  substantially 
similar  or  rendered  under  substantially  similar  con- 
ditions." 

794]  (4)  Under  Canadian  Legialation.  Un- 
der the  Quebec  Railway  Act  prohibiting  the  grant 
of  undue  advantage,  privil^e,  or  monoply  to  a  per- 
son, or  class  of  persons,  in  relation  to  tolls,  an 
agreement  by  which  a  railway  company  undertakes 
to  grant  a  rebate  on  shipments  of  carload  lots  of 
goods,  made  by  the  manufacturer  who  engaged  to 
bear  the  cost  of  loading  and  unloading  his  freight, 
is  not  unlawful  unless  shown  to  be  an  artifice  to 
secure  unjust  diserimination."' 


reaaonable,  and  the  only  permissive 
element  beln?  that  the  Commission 
may  determine  the  maximum  in  case 
there  Is  complaint  (or  now,  upon  Its 
own  motion.  Act  of  June  IS,  1910, 
c.  309,  I  12,  36  Stat.  639,  561).  As 
the  carrier  Is  required  to  furnish 
this  part  of  the  transportation  upon 
request  he  could  not  be  required  to 
do  it  at  his  own  expense,  and  there 
Is  nothing  to  prevent  his  hiring  the 
Instrumentality  Instead  of  ownlnr 
It").  (5)  Interstate  trunk  railway 
companies  having  their  terminals  on 
the  New  Jersey  shore  of  New  York 
harbor,  having  established  a  zone 
within  which  they  perform  lighter- 
age service  without  additional 
charge,  may  pay  reasonable  compen- 
sation on  a  tonnage  basis  to  owners 
of  water  front  within  such  xone 
operating  a  sugar  refinery  for  the 
maintenance  of  a  public  freight  ter- 
minal station  and  for  lightering, 
without  allowing  similar  compensa- 
tion to  sugar  refiners  whose  plant 
Is  situated  some  ten  miles  beyond 
the  free  lighterage  zone,  the  com- 
pensation made  being  a  proper  allow- 
ance under  the  act  of  June  29.  1906, 
(34  V.  S.  St.  at  L.  684).  and  not  an 
Illegal  preference  within  the  act  of 
Febr.  4,  1887,  (24  U.  S.  St.  at  L,.  379  c 
104  g  3).  U.  S.  V.  Baltimore,  etc.,  B. 
Co..  231  U.  S.  274,  34  SCt  76.  68  L. 
ed.  218  [aff  200  Fed.  779]  (holding, 
however,  that  sugar  refiners  whose 
plant  Is  situated  ten  miles  beyond 
the  limit  of  the  free  lighterage  zone 
established  on  the  river  front  of 
Greater  New  York  by  Interstate 
trunk  railroads  whose  freight  ter- 
minals are  at  the  New  Jersey  shore 
of  New  York  harbor,  are  not  entitled 
to  compensation  from  the  railway 
companies  under  the  act  of  June  29. 
1906,  for  lightering  their  sugar  from 
the  refinery  to  their  terminals). 
(6)  Where  a  shipment  was  made  un- 
der a  contract  providing  that  If  the 
goods  shipped  were  Injured,  the 
shipper  should  obtain  no  compensa- 
tion beyond  a  fixed  valuation,  a  de- 
cision holding  that  the  agreement  as 
to  valuation  was  Invalid  does  not 
operate  to  give  the  shipper  a  rebate 
but  only  compensation  for  loss  suf- 
fered. Cramer  v.  Chicago,  etc.,  B. 
Co..  163  Iowa  103.  115,  133  NW  387 
(where  the  court  said:  "No  rebate  Is 
being  granted  to  the  shipper,  either 
directly  or  inferentially.  Compen- 
sation for  his  loss  is  all  he  seeks, 
and  Is  all  that  has  been  awarded.  No 
discrimination  was  Intended  In  grant- 
ing him  the  rate  which  was  charged, 
and,  even  If  that  had  been  the  In- 
tent, w©  doubt  whether  the  defend- 
ant Is  in  position  to  avail  Itself  of 
such  discrimination,  In  an  action 
against  it  for  negligence"). 

M.  See  statutory  provisions:  and 
Indianapolis,  etc.,  R.  Co.  v.  Ervln, 
118  111.  260,  8  NE  862,  B9  AmR  369; 
Indianapolis,  etc..  R,  Co.  v.  Davis, 
32  111.  A.  67;  Wilcox  v.  Durham,  etc., 
R.  Co.,  164  N.  C.  682,  70  SE  940; 
Baltimore,  etc.,  R.  Co.  v.  Diamond 


Coal  Co.,  61  Oh.  St.  242  65  NE 
616. 

[a]  ZUnstrations. — (1)  a  contract 
by  a  railway  company  with  a  shipper 
by  which  he  is  to  ship  his  goods  at 
the  regular  rate  paid  by  all  the 
shippers  for  like  services  under 
slmular  circumstances  and  for  like 
distances,  and  then  receive  a  special 
rebate,  is  In  violation  of  a  statute 
providing  that  a  railroad  company 
shall  not  charge  or  receive  a  higher 
rate  from  any  person  than  it  shall 
at  the  same  time  charge  and  receive 
from  any  other  person  for  the  trans- 
portation of  a  like  quantity  of  freight 
of  the  same  class,  being  transported 
from  the  same  point  in  the  same  di- 
rection over  equal  distances  of  the 
same  railroad;  and  that  all  such  dis- 
criminating rates,  whether  made 
directly  or  by  means  of  any  rebate, 
shall  be  taken  as  prima  facie  evi- 
dence of  unjust  discrimination.  In- 
dianapolis, etc.,  R.  Co.  V.  Ervln,  118 
111.  250,  8  NE  862.  69  AmR  369  [dlst 
Toledo,  etc.,  R.  Co.  v.  Elliott,  76  111. 
67  decided  under  a  previous  statute 
differing  In  Its  provlBlon  and  over- 
ruling In  effect  Erie,  etc..  Despatch 
V.  Cecil,  112  111.  ISO].  (2)  A  railroad 
company  whose  line  extends  to  a 
point  of  Intersection  with  a  canal  of 
the  state  cannot  make  a  valid  con- 
tract to  repay  to  a  shipper  a  portion 
of  the  freight  paid  by  nim.  It  being 
the  regular  rate  posted  by  the  com- 
pany and  received  from  other  shlp- 

Cers,  such  contract  being  prohibited 
y  Rev.  St.  11  3366,  336?;  to  prevent 
discrimination  In  rates  of  carriage. 
Baltimore,  etc..  R.  Co.  v.  Diamond 
Coal  Co..  61  Oh.  St.  242,  56  NB  616. 
(3)  Under  a  statute  prohibiting 
carriers  from  charging  one  person 
more  than  another  for  the  same 
eervlce,  a  contract  by  which  a 
carrier  agreed  that.  If  a  shipper 
would  build  a  tramroad  to  a  certain 
road  on  its  line,  it  would  pay  him  a 
half  cent  per  hundred  pounds  on  all 
lumber  or  timber  delivered  to  It  by 
the  tramroad,  the  amount  to  be  de- 
duced from  the  regular  rate  charged 
othor  pe«ple  from  such  Junction 
point  Is  void,  as  giving  an  illegal 
rebate.  Wilcox  v.  Durham,  etc.,  R. 
Co.,  164  N.  C.  682.  70  SE  940. 

B5.  Toledo,  etc.,  R.  Co.  v.  Elliott, 
76  111.  67  [dlst  IndlanapoMs,  etc.,  R. 
Co.  V.  Ervln,  118  Til.  280,  8  NE  862, 
69  AmR  369];  American  Cent.  Ins. 
Co.  V.  Chicago,  etc.,  R.  Co.,  74  Mo. 
A.  89.  See  also  Christie  v.  Missouri 
Pac.  R.  Co.,  94  Mo.  463.  7  SW  667 
(holding  that  the  constitutional  and 
atatutory  provisions  are  merely 
declaratory  of  the  common  law,  and 
that  a  carrier  may  contract  to  carry 
at  less  than  the  published  tariff  rate, 
unless  such  rate  is  made  exclusive 
to  him,  or  denied  to  other  shippers). 

[a]  EUnstratlozifl. — <1)  A  stipu- 
lation between  a  railroad  company 
and  Its  elevator  lessee,  by  which  the 
former  allows  the  latter  a  rebate 
from  Its  regular  tariff  in  carrying  the 
latter's  grain  from  the  elevator  tn 


795]  t.  Frank*.  The  giving  of  free  trans- 
portation of  personal  packages  to  officers,  employees, 
and  members  of  their  families,  and  to  the  officers 
of  other  transportation  companies  and  members  of 
their  families,  in  exchange  for  passes  issued  by 
the  latter  to  the  officers  of  the  express  companies, 
is  in  violation  of  the  Hepburn  Law,  which  forbids 
all  transportation  of  property  at  less  than  the  pub- 
lished rates,  and  the  giving  or  receiving  of  any  con- 
cession, rebate,  or  discrimination  in  respect  to  the 
transmission  of  any  property  in  interstate  or  foreign 
commerce," 

796]  g.  HiUing  in  Transit.  The  stop|>ing  of 
a  commodity  in  transit  for  the  purpose  of  subjecting 
it  to  treatment  and  then  to  further  transportation 
in  its  altered  state  is  termed  "milling  in  transit.*"* 
The  object  of  the  practice  is  to  escape  a  local  rate 
to  and  from  the  point  of  treatment,  and  to  secure  a 

carload  lots.  The  rate  charged  being 
less  than  that  charged  to  transient 
shippers,  is  not  in  violation  of  stat- 
utes prohibiting  discrimination  by 
carriers;  it  appearing  that  the  lessee 
who  constructs  his  own  storehouse 
and  also  supplies,  at  his  own  ex- 
pense, the  supervision  and  labor 
necessary  for  the  care,  storage,  and 
loading  of  his  grain  relieves  the 
carrier  of  much  expense  that  It 
would  necessarily  incur  In  the  case 
of  transient  shippers.  American 
Cent.  Ins.  Co.  v.  Chicago,  etc..  R. 
Co.,  74  Mo.  A.  89.  (2)  A  carrier  may 
employ  shippers  to  perform  valuable 
services  and  may  pay  therefor  law- 
ful compensation,  and  the  fact  that 
the  compensation  thus  allowed  re- 
duces the  shipper's  freight  expenses 
does  not  necessarily  operate  as  an  un- 
just discrimination  in  his  favor.  This 
was  a  case  where  a  rebate  was  al- 
lowed to  a  shipper  of  cattle  for 
services  rendered  In  taking  care  of 
them.  Rothschild  v.  Wabash  R.  Co., 
16  Mo.  A.  242  [aff  92  Mo.  91,  4  SW 
418]. 


[b1  111  AlalMUHfc  under  a  statute 
which  prohibits  railroad  companies 
from  making  any  departure  from 
their  published  freight  rates,  except 
to  aid  In  the  development  of  Indus- 
trial enterprises  In  the  state,  an 
agreement  to  allow  a  rebate  on  coal 
Shipped  to  a  miller  and  used  by  him 
In  manuflacturing  corn  into  maal  la 
valid.  Louisville,  etc.,  R.  Co.  t.  Fal- 
gham,  91  Ala.  666,  8  S  803. 

W.  Quebec,  etc.,  R.  Co.  v.  Kennedy, 
48  Can.  S.  C.  520  [app  dlsm  21  Qua. 
K.  B.  86,  14  CanRCas  161]. 

B7.  American  Express  Co.  v,  U.  8.. 
212  U.  S.  622.  29  SCt  315,  63  L<.  ed. 
636   [aff  161  Fed.  6061. 

68.  Hilton  Lumber  Co.  v.  Atlantic 
Coast  Line  -R.  Co.,  136  N.  C.  479.  41 
SE  813.  1  AnnCas  62. 

[a]  TTMuaotton  dlatburnlalisd 
from  mining  In  tntaastt.''---^he  de- 
fendant cannot  justify  under  what 
Is  known  as  '  milling  In  transit* 
Those  are  cases  where  freight  Is 
shipped  a  long  distance  and  the 
carrier  will,  at  nis  own  cost,  defray 
the  expense  of  Its  change  in  form 
enroute  because  of  the  easier  han- 
dling In  the  more  compact  shape,  as, 
for  example,  Cowan  v.  Bond,  39  Fed. 
64,  where  a  railroad  company  receiv- 
ing cotton  In  Louisiana  for  shipment 
to  mills  In  New  England  had  It  com- 
pressed en  route  at  Vlckeburg  at  Its 
own  expense,  charging  the  shipper 
no  more  than  If  it  had  carried  the 
uncompressed  cotton  all  the  way. 
the  same  privilege  being  open  to  all 
shippers.  That  has  no  analogy  to 
this  case,  where  the  plaintiff  Is  ship- 
ping logs  to  Its  mill  in  Wilming- 
ton and  Is  charged  nearly  one-fifth 
more  freight  than  others,  unless  It 
will  agree  to  ship  its  lumber  out  of 
Wilmington  over  the  defendant's 
road."  Hilton  Lumber  Co.  v,  Atlantic 
Coast  Line  R  Co.,  136  N.  C.  479,  481, 
48  SE  813,  1  AnnCaa  62. 


For  latar  oaaaa.  ttavaXopnaBtB  and  dhaaffaa  In  the  law  see  cumulative  Annotations,  same  title,  pageA^d  note  nwnber. 
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through  rate  to  the  ultimate  destination."  This 
stopping  of  a  commodity  in  transit  for  the  purpose 
of  treatment  is  in  the  nature  of  a  special  privilege 
which  the  carrier  may  concede"  but  to  which  ship- 
pers are  not  entitled  as  a  matter  of  right."  A  mill- 
ing in  transit  rate  is  an  entirety  and  must  be  ac- 
cepted and  carried  out  in  its  entirety  or  not  e,t  all. 
It  is  applicable  only  when  all  of  its  substantial 
terms  and  provisions  are  observed.  A  shipper  who 
fails  to  conform  to  these  terras  cannot  claim  the 
privilege.*^  In  granting  the  privilege  of  milling  in 
transit  carriers  may  not  discriminate  between  mar- 
kets or  individuals."  And,  if  a  contract  for  milling 
in  transit  privileges  is  in  material  part  violative  of 
the  Interstate  Commerce  Act,  the  illegal  part  will 
vitiate  the  whole  contract  and  prevent  recovery  of 
damages  for  its  breach.**  The  legality  of  the  prin- 
ciple of  milling  in  transit  arrangements  being  gen- 
erally recognized,  the  question  whether  a  particular 
agreement  will  be  upheld  depends  on  the  circum- 


68.  Lewis  V.  Southern  B.  Co.,  217 
Fed.  321,  324,  133  CCA  237  (where  the 
court  aald;  "The  essential  object  of 
the  usual  milling  In  transit  privi- 
lege is  to  enable  shippers  to  employ 
a  method  of  transit  which,  but  for 
the  privilege,  would  subject  the  ma- 
terial to  local  rates  instead  of  entit- 
ling it  to  an  ultimate  through  rate. 
The  through  rate  Is  applied  later 
upon  the  theorj'  and  the  condition 
that  stoppage  at  the  transit  point 
was  for  some  legitimate  treatment  of 
the  material,  and  that  the  continua- 
tion of  the  transit  desired  Is  of  the 
same  material,  Its  product  or  equiva- 
lent, to  a  through  rate  destination. 
.  .  .  The  object  at  least  Is  to  escape 
local  rates  and  secure  a  through  rate; 
indeed,  apart  from  this  object  a  mill- 
ing In  transit  privilege  would  hsA^ 
no  reason  to  exist"). 

60.  Southern  R,  Co,  v.  St.  Louis 
Hay,  etc.,  Co.,  214  U.  S.  297,  29  SCt 
678,  63  L.  ed.  1004:  Priebe  v.  Southern 
R.  Co.,  189  Ala.  427,  66  S  573. 

61.  Priebe  v.  Southern  R.  Co..  189 
Ala.  427.  430,  66  S  673. 

"Shippers  are  not  entitled,  as  mat- 
ter of  right,  to  mill  grain  in  transit 
and  forward  the  milled  product  under 
the  through  rate  In  force  on  the 
grain  from  the  point  of  origin  to 
the  place  of  ultimate  destination:  on 
the  contrary,  milling  in  transit  is  a 
special  privilege  allowable  at  desig- 
nated points,  and  for  which  extra 
compensation  is  usually  exacted  by 
carriers  under  the  control  and  direc- 
tion, in  the  case  of  Interstate  ship- 
ments, of  the  Interstate  Commerce 
Commission."  Priebe  v.  Southern  R. 
Co.,  supra. 

82.  Carson  Lumber  Co.  v.  St. 
Louis,  etc.,  R,  Co.,  209  Fed.  191.  126 
CCA  139;  St.  Louis,  etc.,  R.  Co.  v. 
Walton-Chandler  Lumber  Co.,  44  Okl. 
452.  146  P  340. 

88.  Southern  R.  Co.  v.  St.  Louis 
Hay,  etc.,  Co.,  214  U.  S.  297,  29  SCt 
678,  53  L.  ed.  1004;  State  v.  Atlantic 
Coast  Line  R.  Co.,  59  Fla,  612,  52  S  4. 

64.  Lewis  V,  Southern  R.  Co..  217 
Fed.  321,  133  CCA  237. 

66.  State  v.  Atlantic  Coast  Line 
R.  Co.,  60  Fla.  218,  53  S  601  (holding 
that  the  circumstances  of  each  rail- 
road and  each  market  or  locality 
must  determine  the  rates  of  toll 
property  to  be  allowed  for  the  stop- 
ping of  a  commodity  in  transit  for 
treatment,  since  while  the  carrier  Is 
entitled  to  receive  some  compensation 
beyond  the  mere  cost  of  such  service, 
the  cost  thereof  may  be  greater  or 
less  In  one  city  than  another);  Laurel 
Cotton  Mills  v.  Gulf.  etc..  R.  Co.,  S4 
MIsB.  839,  37  S  134.  66  LRA  453. 

[a}  wnilTijf  In  tranalt  prlvils^s 
iMlA  leraL— (1)  A  railroad  company 
Is  not  guilty  of  an  unlawful  discrimi- 
nation or  preference  In  violation  of 
jg  2  and  8  of  the  Interstate  Com- 
merce Act  by  receiving  from  a  ship- 
per cotton  at  Delhi,  La.,  shipping  It 
to  Vlckaburg.  having  it  compressed 
there  at  the  company's  expense  and 


reshipped  to  Elaatern  points  for  a 
rate  equal  to  Its  published  through 
rate  from  Delhi  to  such'  eastern 
points,  where  such  an  arrangement 
Is  in  compliance  with  a  recognized 
custom  of  which  all  other  shippers 
including  petitioner  could  or  did  avail 
themselves,  and  where  it  does  not  ap- 
pear that  petitioner  desired  to  ship 
any  cotton  from  Delhi  to  the  eastern 
points  or  that  he  was  compelled  to 
pay  a  higher  rate  under  similar  cir- 
cumstances. Cowan  V.  Bond,  39  Fed, 
54.  (2)  Where  a  carrier  made  no 
distinction  In  rate  between  com- 
pressed and  uncompressed  cotton, 
but  included  in  Its  rate  the  cost  of 
compression  and  accorded  to  both 
places  the  same  privilege  of  rebilling 
and  through  rating,  but  declined  to 
compress  the  uncompressed  cotton  at 
a  plant  in  the  district  charging 
discrimination  and  carried  the  cot- 
ton to  a  distant  place,  and  had  It 
compressed  at  a  plant  in  which  it 
was  interested,  altnough  the  cost  of 
compression  was  not  greater  at  one 
plant  than  at  the  other,  this  did  not 
render  the  carrier  guilty  of  discrimi- 
nation. State  R.  Commn.  v.  Central 
of  Georgia  R.  Co.,  159  Ala.  650.  563. 
49  S  237  (where  the  court  said:  "The 
discrimination  complained  against  Is 
wholly  predicated  upon  the  practice 
of  the  carrier  In  selecting  the  plant 
at  which  compression  of  cotton 
shipped  over  its  lines  shall  be,  at  Its 
cost  and  expense,  compressed.  As 
indicated,  the  compression  Is  a  serv- 
ice  of  no  concern  to  the  producer.  It 
simply  enables  the  carrier  to  put  two 
bales  of  compressed  cotton  In  a  space 
one  uncompressed  bale  would  occupy. 
The  carrier  pays  the  cost  and  ex- 

Eense  of  a  process  reBultlnz  In  such 
eneflt  peculiarly  and  only  to  It. 
Naturally,  those  concerned  with  the 
Union  Springs  Compress  arid  the 
people  of  that  community  are  Inter- 
ested in  the  patronage  ol:  that  plant. 
Any  deflection  of  business  of  that 
character  therefrom  affects  the  enter- 
prise and  the  business  activity  of 
Union  Springs.  But,  natural  and 
certainly  rtghteous  as  their  stated 
Interests  are,  that  alone  cannot  avail 
to  condemn  the  described  practice  of 
this  carrier.  Such  a  practice  Is  In  no 
sense  a  discrimination  or  a  favorit- 
ism violative  of  the  enactments  in 
question.  The  practice  la  only  an 
exercise  by  the  carrier  of  Its  right  to 
economize  its  shipping  facilities  at 
its  own  expense,  Just  as  It  has  the 
right  to  locate  its  shops  wherever  it 
sees  nt,  or  to  buy  Its  equipment  In 
any  market,  and  this  without  vio- 
lating any  law  of  which  we  know, 
and  without  the  breach  of  any  duty 
to  any  Interest  or  community.  There 
is  no  obligation  on  the  carrier  to 
compress  cotton.  There  Is  no  right 
In  any  one  to  compel  It  to  compress 
cotton  delivered  to  It  for  transpor- 
tation. Its  practice  In  oo  doing  is 
merely  the  execution,  at  dts  own  ex- 
pense, of  tbe  idea  that,  the  smaller 


stances  of  each  case."  So  long  as  there  is  no  un- 
just discrimination  and  no  stipulation  in  the  con- 
tract forbidding  the  carrier  extending  similar  rates 
to  all  other  shippers  similarly  situated,  there  is 
nothing  unlawful  in  a  milling  in  transit  agreement 
by  which  a  railroad  company  contracts  to  credit 
ou  the  freight  chaises  on  manufactured  goods  any 
freight  on  raw  material  shipped  to  the  factory." 

797]  h.  Stoppage  in  Transit  to  Test  Market. 
Before  a  special  privilege  to  stop  cattle  in  transit 
to  test  the  market  en  route  can  be  granted  by  a 
railroad  company  it  is  necessary  that  the  tariffs  and 
schedules  pertaining  thereto  should  be  filed  with 
the  public  utilities  commission  and  be  open  to  all 
shippers  on  equal  terms."  And  where  the  tariffs 
filed  with  the  public  utilities  commission  specified 
the  points  at  which  live  stock  might  be  stopped  in 
transit  to  test  the  market^  any  special  contract  en- 
larging on  that  privilege,  whieh  is  not  speoified  in 
the  tariffs,  is  void.** 

the  article  of  tbla  <!la«s.  the  more 
economically  may  It  be  transported. 
Whether  the  plaoe  at  which  the  com- 
pression of  the  cotton  Is  accom- 
plished is  near  or  rentote  from  th« 
place  of  original  shipment  is  a  mat- 
ter of  no  concern  to  any  one  save  the 
carrier"). 

Ub]  miUnff  In  transK  prlvUeffe 
t  Mlegal.-  Complainant  at  Knox- 
vllle  manufactured  a  saccharine  feed 
consisting  of  fifty  per  cent  oats  and 
corn,  tw<enty-8ix  per  cent  molasses, 
ten  per  cent  cottonseed  meal,  ten 
per  cent  corn  shive,  and  four  per 
cent  salt.  The  corn  and  oats  were 
shipped  from  points  north  of  the 
Ohio  river  through  Cincinnati  and 
Louisville  and  the  other  ingredients, 
except  the  salt,  from  points  In  the 
south.  The  feed  was  shipped  from 
Knoxville  to  points  east  and  aouth, 
and  by  an  agreement  with  defendant 
complainant  was  allowed  a  milling  In 
transit  privilege  by  which  the  feed 
was  shipped  out  on  the  through  rates 
applying  to  the  corn  and  oats.  Since 
these  grains  composed  only  half  of 
the  feed,  complainant  at  flrst  was 
compelled  to  sell  locally  one  half  of 
the  corn  antl  oats  shipped  In,  but 
this  being  Inconvenient  It  was  later 
arranged  that  complainant  should  be 
permitted  to  ship  out  double  the 
quantity  of  feed  as  fiompared  with 
the  corn  and  oats  shipped  In.  Com- 
plainant paid  the  inbound  local  rates 
on  the  articles  entering  Into  the  pro- 
duct and  the  outbound  proportional 
rates  on  the  feed  and,  under  arbi- 
trary calculations  was  afterward  re- 
imbursed In  the  form  of  refunds  on 
the  hypothesis  that  the  ingredients 
were  all  transit  articles  like  the 
corn  and  oats  and  ao  entitled,  when 
milled,  to  the  transit  rate.  It  was 
held  that  euch  agreement  was  Il- 
legal. Lewis  v.  Southern  R.  Co.,  217 
Fed.  321,  133  CCA  237. 

66.  Laurel  Cotton  Mills  v.  Gulf, 
etc.,  R.  Co..  84  Miss.  339.  366.  37  S 
184,  66  LRA  463  (where  the  court 
further  said:  "Whether  the  raw 
material  pays  the  local  rate  into  the 
point  of  manufacture  and  afterwards 
the  manufactured  in'oduct  pays  a 
lower  rate  calculated  from  point  of 
original  shipment,  or  whether  the 
raw  material  pays  the  local  rate,  and 
this  is  credited  In  whole  or  in  part 
upon  the  transportation  of  the  manu- 
factured products  subsequently 
shipped,  the  result  is  the  same  in 
principle:  the  one  being,  in  the  lan- 
guage of  the  Interstate  commerce 
commission,  'an  equivalent  arrange- 
ment' ,of  the  other,  and  neither  con- 
travening the  mandate  of  the  law 
dsvised  to  protect  shippers  from  un- 
just discrimination,  whether  the  same 
arises  from  extortion  or  from  unlaw- 
ful rebates  granted  to  a  favored  few"). 

67.  Mollohan  v.  Atchison,  etc.,  R. 
Co..  (Kan.)  164  P  248. 

68.  Mollohan  v.  Atchison,  etc..  R. 
Co.,  (Kan.)  164  P  f^S.^^^!^ 
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[f  798]  i.  BeUIling  Bate.  A  tnie  rebilling  rate 
has  been  defined  as  one  in  which  goods  received  in 
unbroken  carload  lots  ean  be  rebilled  over  the  same 
or  another  line  eompleting  one  continuous  trip 
simply  by  ohan^i^  the  consignee  and  altering  the 
destination  of  the  identical  shipment  without  un- 
loading." A  rebilling  rate  to  receive  the  sanction 
of  law  must  operate  uniformly  and  fairly  and  must 
be  open  to  all  alike.  It  eannot  lawfully  be  re- 
stricted to  shippers  who  live  in  a  certain  locality 
and  who  previously  received  freight  over  certain 
other  favored  associate  carriers."*  Wliile  a  local 
railroad's  share  of  an  interstate  rate  may  not  be 
a  legitimate  basis  on  which  a  state  railroad  com- 
mission can  establish  and  enforce  a  low  local  rate, 
yet,  whenever  under  the  guise  or  pretense  of  a  re- 
billing rate  some  merchants  are  given  a  low  local 
rate,  the  commission  is  justified  in  making  that  rate 
the  rate  for  all.  Nor  is  it  bound  to  inquire  whether 
It  furnishes  adequate  return  to  the  railroad  com- 
pany, for  the  state  may  insist  on  equality  being 
enforced  under  the  same  conditions  ^^inst  all  vho 
perform  a  public  or  quasi  public  service.'^ 

799]  j.  Oontract  Lfmitimg  Kate  to  That  Im- 
poMd  on  Otbei  Sb^pen  Similar^  Situated.  A  pro- 
vision in  a  contract  between  a  carrier  and  a  shipper 
which  merely  limits  the  rate  to  be  imposed  to  the 
amount  imposed  on  others  engaged  in  a  similar  busi- 
ness is  not  a  discrimination,  it  not  being  an  effort 
to  secure  an  undue  advantage  to  himself  on  the  part 
of  the  shipper,  but  a  precaution  to  guard  against 
future  imposition  by  advancing  rates. 

[i  800]  k.  Free  Cartage.  A  railroad  company 
does  not  violate  the  provisions  of  the  Interstate 

6S.    Alabama,  etc.,  R.  Co.  v.  State 
R.  Commn.,  86  Mlas.  667,  38  S  856. 

[a]  What  im  aot  a  tima  nbmiar 
rata. — so-called  "rebilUnff  rate" 
adopted  by  a  railroad  which  Is  not 
'  applied  to  consignments  arriving 
over  all  connecting  lines,  but  Is  avail- 
able only  to  those  receiving  freight 
over  associate  lines,  and  under  which 
freight  reconsigned  over  the  rebill- 
ing road  does  not  complete  one  con- 
tinuous trip  without  rehandltne  and 
Is  not  nece.itBarlly  the  Identical  ship- 
ment originally  consigned,  there  be- 
ing a  cust'om  of  granting  dealers 
handling  freight  over  the  associate 
lines  the  privilege  within  ninety  days 
from  the  date  of  their  "expense 
bills,"  or  receipts  showing  the 
amount  of  freight  received  over  such 
line,  of  stadpplpg  an  equal  amount  of 
freight  over  the  rebilling  line  at  the 
rate  adopted,  is  not  a  true  rebfUIng 
rate.  Alabama,  etc.,  R.  Co.  v.  State 
R.  Commn.,  86  Miss.  667.  38  S  356 
Caff  203  U.  S.  498,  27  SCt  163,  51  L. 
ed.  289]. 

TO.  Alabama,  etc.,  R.  Co.  v.  State 
R.  Commn.,  86  Miss.  667,  38  S  356 
[aff  208  U.  S.  406,  27  SCt  163,  61  L. 
ed.  289]. 

71.  Alabama,  etc.,  R.  Co.  v.  MIs- 
vtssdppd  K.  Commn.,  203  U.  S.  496.  27 
SCt  163.  51  U  ed.  289  [all  86  Miss. 
667.  88  S  3661. 

78.  I^aurel  Cotton  MIHs  v.  Gulf, 
etc.,R.  Co.,  84  Miss.  389,  37  S  184,  66 
LRA  463. 

73.  Interstate  Commerce  Commn, 
V.  Detroit,  etc.,  R.  Co.,  167  IT.  S.  633. 
844.  17  act  986.  42  L.  ed.  306  [afl!  74 
Fed.  803,  21  CCA  103]  (where  the 
court  said:  "When  the  passenKers 
and  property  reached  and  were  dls- 
chareed  from  the  cars  at  the  com- 

giny's  warehouse  or  station  at  Grand 
apids.  for  the  same  chargee  as 
those  received  for  similar  aervltie  at 
Ionia,  the  duties  and  obllsatlons  oast 
upon  this  company  by  the  fourth  sec- 
tion were  fulfllled  and  satisfied.  The 
subsequent  history  of  the  passengers 
ani  property,  whether  carried  to 
tholr  places  of  abode  and  of  business 


by  their  own  vehicles  or  by  those 
furnished  by  the  railway  company, 
would  not  concern  the  Interstate 
Commerce  Commlsalon"). 

74.  Centrail  of  Georgfa  R.  Co.  v. 
Patterson,  6  Ala.  A.  494.  60  8  466. 

75.  Southern  R.  Co.  v.  Prescott, 
240  U.  S.  632,  36  SCt  469,  60  L.  ed. 
836;  Central  of  Georgia  R.  Co.  v 
Patterson,  6  Ala.  A.  494,  60  S  466. 

76.  Southern  R.  Co.  v.  Prescott. 
240  U.  S.  632,  36  SCt  469,  60  L.  ed. 
836. 

77.  Tsderal  control  of  tru«port»> 
Uon  of  OMiunoditisa  owned  by  eantsr 

see  supra  |  47. 

78.  Hew  York,  etc.,  R.  Co.  v.  In- 
terstate Commerce  Commn.,  200  IT.  S. 
361,  26  sot  272,  50  L.  ed.  616. 

"The  prohiblttons  of  the  act  to  reg- 
ulate commerce  concerning  "undue  or 
unreasonable  preference  or  advan- 
tage.' 'undue  or  unreasonable  prej- 
udice or  dfiaadvantage'  and  'unjust 
discrimination*  are  fii  conflict  with 
the  aeserted  right  of  a  carrier  to  be- 
come a  dealer  In  commodities  which 
it  transports,  and  as  such  dealer  to 
sell  at  a  price  leKs  than  the  cost  and 
the  pubushed  rates."  New  York, 
etc..  R,  Co,  f.  Interstate  Commerce 
Commn-  200  U.  S.  361,  395.  26  SCt 
272.  50  U  ed.  615. 

[a]  Beacon  for  role. — "Tn  view  of 
the  positive  command  of  the  second 
section  of  the  act.  that  no  departure 
from  the  published  rate  shall  be 
made,  'directly  or  Indirectly.'  how 
ca.n  it  in  reason  be  held  that  a  car- 
rier may  take  itself  from  out  the 
statute  In  every  case  by  simply  elect- 
ing to  be  a  dealer  and  transport  a 
commodity  in  that  character?  For. 
of  course,  if  a  carrier  has  a  rl^ht  to 
disregard  the  published  rates  by  re- 
sorting to  a  particular  form  of  deal- 
ing. It  must  follow  that  there  is  no 
obligation  on  the  part  of  a  carrier  to 
adhere  to  the  rates,  because  doing  so 
la  merely  voluntary.  The  all-em- 
hraclng  prohibition  against  either 
directly  or  Indirectly  charfring  less 
than  the  published  rates  shows  that 
the  purpose  of  the  statute  was  to 


Commerce  Act  by  furnishing  cartage  free  of  charge 
to  merchants  in  one  town  on  its  line  and  not  fur- 
nishing similar  services  to  the  merchants  of  another 
town  in  the  vicinity. 

[$  801]  L  Free  Storage.  Stor^  is  an  instru- 
ment of  transportation.**  And,  where  under  tho 
filed  regulations  the  carrier  is  to  make  a  reasonable 
chai^  for  storage  pending  delivery  to  the  consignee, 
he  cannot  agree  with  a  particular  shipper  or  con- 
signee to  hold  the  goods  gratuitously  pending  de- 
livery." As  the  terminal  services  incident  to  an  in- 
terstate shipment  are  within  the  federal  act  and  the 
condition  of  liability  while  the  goods  are  retained 
after  notice  of  arrival  are  stipulated  in  the  bill  of 
lading  under  the  filed  regulations,  the  conditions 
thus  fixed  are  controllii^  and  the  parties  cannot 
substitute  therefor  a  special  agreement." 

802]  m.  Dealing  hy  Oarrier  In  OommoditiM 
Transpoited."  A  carrier  ^ngaged  in  interstate  eom- 
mcrce  does  not  have  the  power  to  contract  to  sell 
and  transport  on  the  completion  of  the  contract 
the  commodity  sold  when  the  price  stipulated  in 
the  contract  does  not  pay  the  cost  of  purchase,  thp 
cost  of  delivery,  and  the  publiehed  freight  rates." 

[$  803]  XL  Giving  Oarrier  Benefit  of  Joint  Rate 
for  Hauling  Its  Own  Property.  A  carrier  in  an  in- 
tra-statc  shipment  is  not  entitled  to  the  benefit  of 
a  joint  rate  on  its  owii  line  for  carrying  Its  own 
property  in  the  absence  of  contract  tiierefor,  and 
an  order  of  the  railroad  commission  which  peimits 
a  carrier  to  charge  freight  rates  for  hauling  its 
own  property  over  its  own  road  and  to  participate 
in  a  division  of  a  through  rate  for  so  doing  permits 
an  unjust  discrimination." 

make  the  prohibition  applicable  to 
every  method  of  dsaling  tty  a  carrier 
by  whi<A  the  forbidden  result  could 
be  brought  about.  If  the  pubtic  pur- 
pose which  the  statute  was  Intended 
to  accomplish  be  borne  In  mind.  Its 
meaning  becomes,  If  possible,  clearer. 
What  was  that  purpose?  It  was  to 
compel  the  carrier  as  a  public  agent 
to  give  equal  treatment  to  all.  Now 
if  by  the  mere  faot  of  purchaalng  and 
selling  merchandise  to  be  transported 
a  carrier  is  endowed  with  the  power 
of  disregarding  the  pubnstaed  rate.  It 
becomes  apparent  that  the  carrier 
possesses  the  right  to  treat  the  own- 
ers of  like  oommodities  by  entirely 
difTerent  rules.  That  is  to  say,  the 
existence  of  such  a  power  In  its  es- 
sence would  enable  a  carrier,  if  It 
chose  to  do  so.  to  select  the  favored 
persons  from  whom  he  would  buy 
and  the  favored  persona  to  whom  he 
would  sell,  thus  giving  sdch  persons 
an  advantage  over  every  other,  and 
leading  to  a  monopolization  In  the 
hands  of  such  persons  of  all  the  prod- 
ucts as  to  which  the  carrier  chose  to 
deal.    Indeed  the  Inevitable  result  of 


the  possession  of  such  a  right  by  a 
carrier  would  be  to  enable  it,  If  it 
chose  to  exercise  the  power,  to  con- 
centrate In  its  own  hands  the  prod- 
ucts which  were  held  for  shipment 
along  Ita  line,  and  to  make  It.  there- 
fore, the  sole  purchaser  thereof  and 
the  sole  seller  at  the  place  where  the 
products  were  to  be  marketed;  in 
other  words,  to  create  an  absolute 
monopoly."  New  York,  etc.,  R.  Co.  v. 
Interstate  Commerce  Commn.,  200  U. 
S.  361,  391,  26  SCt  272.  60  L.  ed.  516. 

79.  Rio  Grande,  etc.,  R.  Co.  v. 
State  R.  Commn.,  (Tex.  CJv.  A.)  176 
SW  1116;  Rio  Onuide,  etc.,  R.  Co.  v. 
Texas-MeTican  R.  Co.,  (Tex.  CIT.  A.) 
173  SW  236. 

[a]  measoB  for  rnla^ — "If  a  rail- 
way should  be  permitted  to  take  ad- 
vantage of  through  rates  when  the 
commodity  Is  Its  own  property  and 
hauled  partially  over  Its  own  line, 
and  then  absorb  the  proportionate 
part  of  the  freight  on  its  own  line. 


-  later  oases,  a«T«lopiii«ats  and  ohanf  es  in  the  law  see  cumulative  Annotations,  same  title,  pagsjind  i 
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[f  804]  0.  Bfldnction  of  IntanUta  BtttM  to  Oon- 
foim  to  Valid  State  Made  Batea.  Bedoetion  of 
interstate  height  rates  to  conform  to  valid  state 
made  rates  does  not  eonstitnte  an  nnlaTful  disorim- 
inatkm  u:ainst  interstate  traffic.*" 

[(  805]  p.  Waiver  of  Valid  Oontractnal  Llsd- 
tation  of  Liability.  Where  the  liability  of  the  car- 
rier is  limited  to  a  valnation  fixed  by  agreeraont 
in  consideration  of  the  lower  of  the  two  rates^  the 
limitation  becomes  a  part  of  the  rate,  and  the  parties 
canuot  by  any  compromise  or  a^eement  after  loss 
change  the  limitation  and  arrange  for  the  parent 
of  a  greater  amount  than  the  value  as  fixed  in  the 
shipping  contract."  To  do  so  would  be  ^ving  the 
shipper  an  advantage  over  other  shippers  and  would 
constitute  an  unlawful  discrimination.^' 

[$  806]  I.  Sights  and  Bemedies  Arising  ont  of 
Uiijnst  Discrimination — 1.  Becovery  of  Excess  over 
Bate  Charged  Favored  Shipper.^'  At  common  law 
a  shipper  who  has  been  discriminated  against  un- 
justly in  the  matter  of  freight  rates  may  recover 
the  difEerenee  between  the  rate  he  was  required  to 
pay  and  that  charged  a  favored  shipper  for  similar 
services.**  Statutes  r^ulating  rates  but  providing 
□o  civil  Kmcdy  do  not  abrogate  the  common-law 
remedy." 

[  ^  807]  2.  Recovery  of  Damages  Besoltii^  from 
Unjtist  Ihscrimination — a.  In  Gkmeral.  Statutes, 
state  and  federal,  provide  that  a  shipper  who  has 
been  discriminated  against  unjustly  may  recover 
damages  sustained  thereby.**  The  fact  that  a  state 


that  would  ...  be  a  discrimina- 
tion In  favor  of  the  railroad,  because 
It  does  not  have  to  account  for  that 
freight  In  Its  eaminss."  Rio  Grande, 
etc.,  R.  Co.  V.  Texas-Mexican  R.  Co., 
(Tex.  Civ.  A.)  ITS  SW  2S6,  28S. 

OD.  Southern  Pac.  R.  Co.  v.  Call- 
fornta  R.  Commn.,  198  Fed.  699. 

"A  rate  fixed  by  a  state  railroad 
commiMlon  fbr  Intrastate  tralllc,  !f 
just  and  reasonable  In  and  of  Itself, 
cannot  be  held  to  be  unlawful  and 
discriminatory  because  It  may  con- 
flict with  some  rate  fixed  by  the  rail- 
road company  for  Interstate  trafllc. 
l^on  adjustmemt  the  la.t'ter  rate  must 
yield."  woodslde  v.  Tonopah.  etc., 
R.  Co..  184  Fed.  S58,  360  [quot  with 
appr  Southern  Vac.  Co,  v.  California 
R.  Commn.,  19>  Fed.  G»9,  708]. 

81.  Donohoo  Horse,  etc.,  Co.  v. 
Missouri,  etc..  R.  Co.,  96  Kan.  ftSl,  149 
P  436. 

88.  Donohoo  Horse,  etc.,  Co.  v. 
Missouri,  etc.,  R.  Co.,  9B  Kan.  68], 
149  P  436. 

88.  Vrndar  spselal  stirtatory  pro- 
TlalOBS  see  Infra  i  814. 

8t.  Hayes  v.  Pennsylvania  Co.,  12 
Fed.  S09;  Louisville,  etc.,  R.  Co.  v. 
Wilson.  132  Ind.  517.  88  NE  311,  18 
LRA  106  and  note;  Cook  v.  Chicago, 
etc..  R.  Co.,  81  Iowa  661.  46  NW  1080. 
25  AmSR  612.  9  LRA  764;  Murphy  V. 
Crelffhton,  45  Towa  179;  Sullivan  v. 
Minneapolis,  etc.,  R.  Co..  121  Minn. 
488.  142  NW  8.  46  LRANS  612. 

8B.  Sullivan  V.  Minneapolis,  etc., 
R.  Co..  121  Minn.  488,  142  NW  3.  45 
LRAN3  612  (revfewlng  Minnesota 
decisions  on  this  general  rule  of 
statutory  construction). 

88.  See  statutory  provisions;  and 
Lyne  v.  ttelaware.  etc..  R.  Co.,  170 
Fed.  847;  Southern  R.  Co.  v.  Com., 
116  Ky.  907.  77  SW  207,  26  KyL  1078; 
Magnus  V.  Pla«t.  62  Mtac.  499,  116 
NYS  824;  and  oases  passim. 

87.  Hut-chlson  v.  Louisville,  etc.. 
R.  Co..  108  Ky.  615,  57  SW  261,  22 
KvL,  261;  Sullivan  v.  Minneapolis, 
etc..  R.  Co.,  121  Minn.  488,  142  NW  3. 
45  LRANS  612. 

88.  Waugh  V.  Gulf,  etc..  R.  Co., 
62  Tex.  Civ.  A.  61B.  131  SW  843. 

89.  Mitchell  Coal,  etc..  Co.  v.  Fenn- 
aylvanla  R,  Co.,  181  Fed.  403  [app 
dlsm  183  Fed.  908,  writ  of  error  dlsm 
192  Fed.  476,  112  OCA  637,  certiorari 
den  228  U.  S.  788,  32  SOt  628,  66  L. 


ed.  «36,  and  mod  230  U.  8.  247,  S3 
set  916,  67  L.  ed.  14721:  Pennsyl- 
vania R.  Co.  V.  Xntornatlonal  Coal 
Mln.  Co..  173  Fed.  1.  7,  97  CCA  888 

Srev  on  other  grounds  230  U.  S.  184, 
3  set  893,  67  C  ed.  1447]  (where  the 
court  said:  "Having  conferred  auc3x 
right  of  action  without  imposing  the 
precedent  condition  of  protest,  it  fol- 
lows that  the  courts  cannot  by  con- 
struction impose  on  the  statutory 
right  a  condition  whl<A  congress  ham 
not  Imposed"). 

80.  Fennsylvenla  R.  Co.  v.  Inter- 
national Coal  Co.,  230  U.  S.  184.  33 
set  893,  57  L.  ed.  1446  (holding  that 
plaintiff  must  allee;e  and  prove  dam- 
ages aotually  suffered):  Knudsen- 
F^rguson  Fruit  Co.  v.  Michigan  Cent. 
R.  Co..  148  Fed.  968,  974,  79  CCA  46 
(certiorari  den  204  U.  S.  671,  27  SCt 
786.  61  L.  ed.  672]. 

"To  support  a  recovery  under  thle 
section,  there  must  be  a  showing  of 
some  'Specific  pecuniary  injury.  A 
causa  of  action  does  not  necessarily 
arise  from  those  acta  or  omlssfone 
of  a  common  carrier  that  may  sub- 
ject it  to  a  criminal  prosecution  by 
the  government,  or  to  corrective  or 
coercive  proceedings  at  the  Instance 
of  the  commission.  It  Is  not  every 
Imperfect  or  Inaccurate  apeclficatton 
of  rates  In  the  schedules  that  will 
gin  to  a  shipper  a  cause  of  action 
for  damages.  He  must  show,  either 
that  there  has  been  some  unreason- 
able or  excessive  charge  Imposed,  or 
flome  unlawful  discrimination  prac- 
ticed against  him.  The  plaintiff  here, 
having  founded  his  cause  of  action 
ui>on  a  technical  conatruction  of  the 
law,  and  without  the  basis  of  any 
ruling  or  order  of  the  commission, 
seeks  to  recover  without  proof  of 
pecuniary  damage."  Knudsen-Fergu- 
aon  Fruit  Co.  v.  Michigan  Cent.  R. 
Oo..  supra. 

Ta]  Sole  appUed.1 — To  support  an 
action  by  a  shipper  against  a  carrier 
under  !  8  of  the  Interstate  Com- 
merce Act  (24  U.  S.  S't.  at  L.  3S2). 
he  must  show  either  that  there  han 
been  «ome  unreasonable  or  excessive 
charge  imposed  or  some  unlawful  di-<«- 
crlmlnation  practiced  against  him  by 
wfiich  he  has  been  pecuniarily  dam- 
aged, and  he  cannot  recover  on  a 
merely  technical  construction  of  the 
law.  because  In  addition  to  the  ortti- 


statute  makes  an  imjiiBt  diaeiimination  in  rates  by 
the  carrier  an  indictable  ofEense  does  not  prevent 
a  shipper  aggrieved  by  such  violation  of  the  law 
from  maintaining  a  suit  against  the  carrier  for  the 
damages  sustained  thereby;"  and  the  fact  that  the 
statute  under  which  the  action  is  broi^ht  requires 
any  carrier  guilty  of  discrimination  to  pay  to  the 
person  injured  a  penalty  in  addition  to  the  damages 
sustained  does  not  prevent  a  recovery  of  such  dam- 
ages, although  the  shipper  does  not  sue  for  the 
penalty."^  To  entitle  a  shipper  to  maintain  an  ac- 
tion under  the  Interstate  Commerce  Act  to  recover 
damages  caused  by  unjust  discrimination,  it  is  not 
nccessarr  that  he  sliould  have  paid  the  freight  under 
protest.**  It  is  necessary,  however,  that  plaintiff 
show  some  specific  injury  from  the  acts  of  the  car- 
rier." An  agreement  by  a  shipper  to  pay  a  dis- 
criminative charge  exacted  by  a  railroad  company  in 
order  to  obtain  serWce  to  which  it  was  legally  en- 
titled without  such  chaise,  and  with  an  express 
stipulation  that  it  thereby  waived  none  of  its  legal 
riglits,  docs  not  estop  it  from  maintaining  a  suit  to 
recover  back  the  sum  so  paid.®^ 

[$  808]  b.  Jnrisdiction.  Under  the  Interstate 
Commerce  Act  as  amended  the  federal  courts  have 
jurisdiction  to  the  exclusion  of  any  remedy  in  a 
state  court  in  all  that  class  of  cases  involving:  a 
determination  of  matters  calling  for  the  exercise  of 
the  administrative  power  and  discretion  vcFted  in 
the  interstate  commerce  commission,"^  or  which  re- 
late to  a  subject  as  to  which  the  juris^etion  of  the 

nary  scheduled  rate  an  extra  charge 
for  Icing  service,  also  shown  by  the 
schedules,  but  oeparately,  has  been 
collected  from  him,  where  such 
charge  Is  not  shown  to  be  unreason- 
able and  has  not  been  so  held  by  the 
Interstate  commerce  commission. 
Knudsen-Ferguson  Fndt  Co.  v.  Mich- 
igan Cent.  XL  Co.,  148  Fed.  968.  79 
<x;A  46  Tcsrtlorarl  den  204  U.  S.  671, 
27  SCt  TSS,  61  L.  ed.  672]. 

81.  Ohio  Coal  Co.  V.  Whltcomb, 
123  Fed.  369,  69  CCA  487  [certiorari 
den  191  V.  8.  667,  24  SCt  841,  48  L. 
ed.  3051. 

U.  S.— I 


88.  U.  S.— Pennsylvania  R.  Co.  v. 
Puritan  Coal  Mln.  Co..  287  U.  S.  121, 
35  SCt  484,  59  L.  ed.  867  [aft  237  Pa. 
420,  86  A  426.  AnnCasl914B  37  and 
note] :  Mitchell  Coal,  etc..  Co.  v.  Penn- 
sylvania R.  Co..  230  XT.  S.  247.  33  SCt 
916,  67  L.  ed.  1472;  Sheldon  v.  Wa- 
bash R.  Co.,  105  Fed.  786;  Van  Pat- 
ten V.  Chicago,  etc.,  R.  Co.,  74  Fed. 
981 

C'al. — Olcovlch  V.  Grand  Trunk  R. 
Oo^  20  Cal.  A.  349,  129  P  290. 

Ga. — ^Western,  etc.,  R.  Co.  v.  White 
Provision  Co^  142  Qa.  246.  82  SE  644. 

Ind. — St.  Louis  Southwestern  R. 
Co.  v.  J.  S.  Patterson  Constr.  Co.,  181 
Ind.  304.  104  NE  612. 

La. — Copp  V.  Louisville,  etc..  R. 
Co.,  43  La.  Ann.  611,  9  S  441,  26  Am 
SK  198,  12  LRA  72S. 

Mo. — Carlisle  v.  Mi-saourl  Pac.  R. 
Co..  168  Mo.  652,  68  SW  898. 

Nebr. — Fitsgerald  v.  Fitzgerald, 
etc.,  Constr.  Co.,  41  Nebr.  374,  69  NW 
838 

N.  T. — Loomls  v.  Lehigh  Valley  R. 
Co.,  208  N.  Y.  312,  101  NE  907  [mod 
147  App.  IMv.  195.  132  NYS  1381. 

Pa.— Puritan  Coal  Mln.  Co.  v.  Penn- 
sylvania  R.  Co..  237  Pa.  420,  85  A 
426.  AnnCa»1914B  37. 

S.  C, — Hardaway  v.  Southern  R. 
Co.,  90  S.  C.  476.  73  SE  1020.  AnnCas 
1913D  266. 

Tex. — Gulf,  etc..  R.  Co.  v.  Moore. 
9a  Tex.  302.  83  SW  362,  4  AnnCae 
770  and  note. 

Wis. — Sigglns  V.  Chicago,  etc.,  R. 
Co..  153  Wis.  122,  140  NW1128. 

"Section  3  of  the  Commerce  Act 
makeo  it  unlawful  for  the  carrier  to 
unduly  prefer  one  shipper  over  an- 
other. Section  8  gives  a  right  of 
action  against  the  carrier  for  dam- 
ages occasioned  by^hls  doing  as  act 
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federal  courts  has  otherwise  been  made  exclusive.^ 
In  a  suit  where  the  carrier's  mle  of  practice  itself 
is  attacked  as  unfur  or  discriminatory,  a  question 
is  raised  which  calls  for  the  exercise  of  the  dis- 
cretionary administrative  power  vested  in  the  inter- 
state commerce  commission,  and  it  is  for  that  body 
to  say  whether  such  rule  works  an  unjust  discrimi- 
nation, and  until  the  commission  has  declared  the 
rule  of  practice  to  be  discriminatory  and  unjust,  no 
court  has  jurisdiction  of  a  suit  against  an  interstate 
carrier  for  damages  occasioned  by  its  enforcement." 
When  the  commission  has  declared  such  rule  or 
practice  to  be  unjust,  redress  must  be  sought  either 
before  the  interstate  commerce  commission  or  in  the 
federal  courts  of  competent  jurisdiction,  as  pro- 
vided by  the  statute."  But  if  the  carrier's  rule, 
fair  on  its  face,  has  been  unequally  applied,  and  the 
suit  is  for  damages  occasioned  by  its  violation  or 
discriminatory  enforcement,  there  is  no  administra- 
tive question  involved,  the  courts  being  called  on  to 
decide  a  mere  question  of  fact  as  to  whether  the 


prohibited  by  the  statute,  and  S  fi 
provides:  'That  any  person  or  per- 
sons claiming  to  be  damaged  by  any 
common  carrier  aubjeot  to  the  pro- 
visions of  this  act  may  either  make 
coim>lalnt  to  the  Commission  as  here- 
inafter provided  for.  or  may  bring 
suit  In  his  or  their  own  behalf  for 
the  recovery  of  the  damages  for 
which  such  common  carrier  may  be 
liable  under  the  provisions  of  this 
act.  In  any  dlsbrlot  or  circuit  court 
of  the  United  States  of  competent 
jurisdiction;  but  such  person  or  per- 
sons sh'all  not  have  the  right  to  pur- 
sue both  of  said  remedies,  and  must 
In  each  case  elect  which  one  of  the 
two  methods  ot  procedure  herein  pro- 
vided for  he  or  they  will  adopt.' 
.  .  .  It  win  be  seen  that  this  sec- 
tion doea  more  than  create  a  right 
and  designate  the  court  In  which  it 
Is  to  be  enforced.    It  gives  the  ehlp- 

8er  the  opUon  to  proceed  before  the 
ommlisslon  or  In  the  Federal  courts. 
The  express  grant  of  the  right  of 
choice  between  those  two  remedies 
was  the  exclusion  of  any  other  rem- 
edy in  a  state  court;  and  that  the 
Federal  tribunals  have  exclusive 
jurlsldlctdon  of  a  certain  class  of 
cases  referred  to  In  I  9  has  been 
recognized  In  the  few  decisions  deal- 
ing with  the  question."  Pennsyl- 
vania R.  Co.  V.  Puritan  Coal  Min. 
Co.,  237  U.  S.  121,  1S7,  SB  SCt  484,  69 
L.  ed.  867. 

93.  Pennsylvania  R.  Co.  v.  Purl- 
tan  Coal  Mln.  Co..  237  U.  8.  121,  85 
set  484,  B9  L.  ed.  867. 

94.  Pennsylvania  R.  Co.  v.  Purl- 
tan  Coal  Mln,  Co..  237  U.  S.  121,  36 
set  484,  69  L.  ed.  867;  Mittihell  Coal, 
etc..  Co.  V.  Pennsylvania  R.  Co..  230 
V.  S.  247,  33  SCt  916.  57  L,.  ed.  1472; 
Robdnson  v.  Baltimore,  etc.,  R.  Co., 
222  U.  S.  606,  32  SCt  114,  56  L.  ed. 
288  raff  64  W.  Va.  406,  63  SB  823]; 
Franklin  v.  Philadelphia,  etc..  R.  Co., 
203  Fed.  134;  Morrlsdele  Coal  Co.  v. 
Pennsylvania  R.  Co..  183  Fed.  929. 
106  OCA  269  faff  176  Fed.  748.  and 
aff  230  U.  S.  304,  33  SCt  938.  B7  L. 
ed.  1494];  Hardaway  v.  Southern  R. 
Co.,  90  S.  C.  475,  73  SE  1020,  AnnCas 
1913D  266. 

For  aaalogoaa  deolsloas  relating 
to  proceedings  by  shippers  for  relief 
against  unreasonable  rates  flled  with 
the  Interstate  commerce  commission 
see  supra  |i  689,  710,  716. 

96.  Pennsylvania  R.  Co.  v.  Puri- 
tan Coal  Min.  Co.,  237  U.  S.  ISl,  36 
SCt  484,  S9  L.  ed.  867. 

96.  Pennsylvania  R.  Co.  v.  Purl- 
tan  Coal  Mln.  Co.,  237  U.  S.  121,  36 
SCt  484.  59  L.  ed.  867. 

97.  U.  g.— Eastern  R.  Co.  v.  Lit- 
tlefleld,  237  U.  S.  140,  35  SCt  489.  59 
T..  ed.  S78  [dlsm  app  (Tex.)  164  SW 
543];  Pennsylvania  R.  Co.  v.  Puritan 
Coal  Mln.  Co..  287  U.  S.  121.  S5  SCt 
484,  69  L.  ed.  8S7  [aft  287  Pa.  420, 


8S  A  426,  AnnCasl914  B  37]:  Galves- 
ton, etc.,  R.  CO.  V.  WaUace,  228  U.  S. 
481.  32  SCt  206,  66  L.  ed.  61«  [aff 
(Tex.  Civ.  A.)  117  SW  1691. 

Ark. — St.  Lou1s>  etc.,  R.  Co.  v.  Hey< 
ser.  96  Ark.  412.  180  SW  668,  AnnC^ 
1912A  610  and  note;  H.  L.  Halllday 
Milling  Co.  V.  Louisiana,  etc.,  R  Co., 
80  Ark.  536,  98  SW  374. 

Ol. — Olcovlch  T.  Grand  Trunk  B. 
Co.,  20  Cal.  A.  349,  129  P  290. 

Ga. — ^Western,  etc.,  R.  Co.  v.  White 
Provision  Co..  142  Ga.  246.  82  SE  644; 
Louisville,  etc.,  R.  Co.  v.  Warfleld.  6 
Ga.  A.  550,  66  SE  308;  Southern  Pac. 
Co.  V.  Crenshaw,  6  Ga.  A.  676.  63  SE 
866. 

111. — Fry  V.  Southern  Pac  CO.,  247 
1)1.  564,  93  NE  906. 

Ind. — Pittsburgh,  etc..  R.  Co.  v. 
Knox,  177  Ind.  844.  98  NE  296;  Pitts- 
burgh, etc.,  R.  Co.  v.  Mitchell,  176 
Ind.  196,  91  NE  736,  93  NE  996;  Pitts- 
burgh, etc.,  R.  Co.  V.  Wood,  46  Ind. 
A.  1,  84  NE  1009,  88  NE  709. 

Iowa. — Coad  V.  Chicago,  etc.,  R.  Co., 
171  Iowa  747.  154  NW  396;  Bradbury 
V.  Chicago,  etc.,  R.  Co.,  149  Iowa  51, 
128  NW  1,  40  I/RANS  684  and  note. 

Kan. — Rock  Milling,  etc.,  Co.  v.  At- 
chison, etc..  R.  Co.,  154  P  264:  Mis- 
souri, etc.,  R.  Co.  v.  New  Era  Milling 
Co..  79  Kan.  436,  100  P  273;  Kansas 
City  Southern  R.  Co.  v.  C.  H.  Albers 
Commn.  Co.,  79  Kan.  69,  99  P  819. 

Ky. — Illinois  Cent.  R.  Co.  v.  Hen- 
derson El.  Co.,  138  Ky.  220,  127  SW 
779;  Louisville,  *tc^  A.  Co.  v.  Scott, 
133  Ky.  724,  118  SW  990,  19  AnnCas 
392. 

Mo. — Wabash  R.  Co.  v.  Sloop.  200 
Mo.  198,  98  SW  607. 

N.  H. — Read  V.  Central  Vermont  R. 
Co.,  76  N.  H.  666.  86  SW  161. 

N.  Y. — Dobbins  v.  Syracuse,  etc., 
R.  Co^  216  N.  Y.  674  mem.  109  NE 
79,  216  N.  Y.  721  mem,  109  NE  1073 
mem  [aff  157  App.  IMv.  80,  141  NYS 
637];  Loomis  v.  Lehl^  Valley  R.  Co., 
147  App.  Dlv.  196,  132  NY5  138  [mod 
208  NV^.  312,  101  NE  907];  Detmar- 
Wallan  Co,  v.  Delaware,  etc.,  R.  Co., 
89  Misc.  252,  163  NTS  287. 

N.  C. — Smith  V.  Southern  Express 
Co.,  166  N.  C.  166,  82  SE  15. 

Pa. — Clark  Bros.  Coal  Mln.  Co.  v. 
Pennsylvania  R.  Co..  241  Pa.  616,  S8 
A  764;  Sttneman  Coal  Mln,  Co.  v. 
Pennsylvania  R.  Co.,  241  Pa.  509,  88 
A  761;  Walnut  Coal  Co.  v.  Pennsyl- 
vania R.  Co.,  237  Pa.  410,  86  A  440. 

S.  C. — Hardaway  v.  Southern  R. 
Co,,  90  S.  C.  476,  78  SE  1020.  AnnCas 
1913D  266  and  note;  Gibson  v.  At- 
lantic Coast  Line  R.  Co.,  88  8.  C.  360, 
70  SE  1030. 

S.  D. — Elliott  V.  Chicago,  etc.,  R. 
Co..  35  S.  D.  67.  160  SW  777:  Jackson 
V.  Chicago,  etc.,  R.  Co,.  84  S.  D.  163, 
147  NW  732. 

Tex. — Houston,  etc.,  R.  Co.  v. 
Lewis,  129  SW  694;  St  LoulB.  etc.,  R 


carrier  has  violated  the  rule  to  plaintiff's  damage, 
and  suits  for  such  discrimination,  although  against 
an  interstate  carrier  for  dtunages  arising  in  inter- 
state commerce,  may  be  prosecuted  either  in  the 
state  or  federal  courts."^  The  Interstate  Commerce 
Act  was  not  intended  to  deprive  the  state  courts  of 
their  general  and  concurrent  jurisdiction  in  respect 
of  all  existing  rights  not  incons^tent  with  those 
created  by  the  statute,  including  actions  for  dam- 
ages caused  by  failure  of  the  carrier  to  comply  with 
its  common-law  duties,  and  the  like;"^  and  it  has 
been  said  that  tlie  Elkins  Act  provides  a  remedy  in 
court  without  going  before  the  interstate  eommerce 
commission  for  any  discriminations  forbidden 
law  including  discriminations  or  preferences  pro- 
hibited by  the  Interstate  Commerce  Act.**  In  an 
interstate  carrier's  suit  in  a  state  court  to  recover 
an  alleged  deficiency  of  freight  chai^;ed  nnder  a 
published  schedule  the  state  court  has  jurisdiction 
to  constrae  the  schedule  filed  with  the  interstate 
commerce  commission  to  determine  whether  the  rate 

Co.  V.  Gould,  (Civ.  A.)  165  SW  13; 
Pecos,  etc..  R.  Co.  v.  Porter,  (Civ.  A.) 
155  SW  869,  183  SW  98;  Ft.  Worth, 
etc..  R.  Co.  V.  Ma-tador  Land,  etc.. 
Co..  (Civ.  A.)  160  SW  461;  St.  Louis, 
etc.  R.  Co.  V.  Roff  Oil,  etc..  Co..  61 
Tex.  Clv.  A.  190,  128  SW  1194;  Chi- 
cago, etc.,  R.  Co.  V.  caementB.  63  Tex. 
Clv.  A.  143.  115  SW  664;  Galveston, 
etc.,  R.  Co.  V.  P.  A.  Piper  Co.,  62  Tex. 
Clv.  A.  668.  116  SW  107. 

Wash.— Cha».  H.  Lilly  Co.  v.  North- 
ern Pac.  R.  Co., 64  Wash.  689,  117  P  401. 

Wis. — Btchlmeir  v.  Minneapolis, 
ertc.  R.  Co.,  169  Wis.  404,  160  SW  508. 

'X^onstruing,  the«ror«,  S|  8.  9  and 
22  In  connection  with  the  statute  as 
a  whole,  It  appears  that  the  Act  was 
both  declaratory  and  creative.  It 
gave  shippers  new  rights,  while  at 
the  same  time  preserving  existing 
causes  of  action.  It  did  not  super- 
sede the  Jurisdiction  of  state  courts 
in  any  case,  new  or  old.  where  the 
decision  did  not  involve  the  deter- 
mination of  matters  calling  for  the 
exercise  of  the  administrative  power 
and  discretion  of  the  Commission;  or 
relate  to  a  subject  as  to  which  the 
Jurisdiction  of  the  Federal  courts  had 
otherwise  been  made  exclusive.  Com- 

eare  Robinson  v.  Baltimore,  etc.,  R. 
o.,  222  U.  S.  B06.  32  SCt  114.  66  L. 
ed.  288;  Texa,s,  etc.,  R.  Co.  v.  Abilene 
Cotton  Oil  Co..  204  U.  S.  426,  439. 
446,  27  SCt  350,  51  L.  ed.  653,  9  Ann 
Cas  1076;  36  Stat.  661  (16);  38  Stat. 
220."  Pennsylvania  R.  Co.  v.  Puri- 
tan Coal  Mln.  Co..  237  U.  S.  121,  ISO. 
36  SCt  484,  69  L.  ed.  867. 

[a]  Thns,  (1)  a  Pennsylvania 
court  has  Jurisdiction  over  a  railroad 
company  sued  for  damages  under  the 
act  of  June  4,  1883  (P.  L.  72).  for  dis- 
crimination In  supplying  coal  cars, 
where  it  appears  that  plalntifT's  re- 
lation to  the  coal  terminated  at  a 
point  within  the  limits  of  said  state; 
and  it  Us  immaterial  that  the  inten- 
tions of  plaintiff  may  have  been  that 
the  coal  should  be  shipped  from  that 
point  to  a  point  without  the  state- 
Wright  v.  Baltimore,  ©tc,  R.  Co.,  32 
Pa.  Super.  6.  (2)  In  enforcing  the 
provisions  of  the  Interstate  Com- 
merce Act  requiring  an  Initial  car- 
rier to  obligate  itself  to  carry  freight 
to  Its  destination,  the  Jurisdiction  of 
the  state  courts  is  concurrent  with 
that  of  the  federal  courts  where  the 
amount  involved  permits  federal 
Jurisdiction,  and  exclusive  where  the 
amount  involved  is  not  large  enough 
for  federal  Jurisdiction.  Fry  v. 
Southern  Pac.  Co..  247  111.  664.  98  NE 
906;  Louisville,  etc..  R.  Co.  v.  Scott. 
133  Ky.  724.  118  SW  990.  19  AnnCas 
392;  Perkett  v.  Manistee,  etc.,  R.  Co., 
175  Mich.  263.  141  NW  607. 

98.  Interstate  Commerce  Commn. 
V.  Chicago,  etc.,  R.  Co.,  141  Fed.  lOOS 
[aff  209  U.  S.  108,  28  SCt  498,  62  L. 
ed.  706]. 
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so  charged  is  ill^l." 

[$  809]  c  laraitation  of  Aettoiu.  The  time 
vithin  which  actions  for  a  wrongful  diBcrimination 
may  be  brought  is  anbjeet  to  varying  statutory  pro- 
visions.^ 

810]  d.  Parties.  The  person  a^rievcil  is 
the  proper  party  plaintiff  in  an  action  for  diaorinii- 
nation.'  A  l^al  title  is  sufficient  to  maintain  the 
action.* 

811]  e.  Pleadinc.  In  an  action  to  recover 
damages  for  discrimination  the  declaration,  petition, 
or  complaint  must  show  that  the  discrimination 
complained  of  was  unjust,*  and  that  it  operated  to 
plaintiff's  injury.''  If  the  discrimination  complained 
of  is  a  violation  of  the  long  and  short  haul  clause 
of  the  Interstate  Commerce  Act,  the  complaint  will 
be  insnfiScient  if  the  entire  throi^h  rate  is  not  shown 
and  if  it  is  not  alleged  that  any  shipments  were 
made  at  the  lower  rate,  except  such  as  were  billed 
through  under  the  jjoint  rate.  Where  a  complaint 
states  a  good  cause  of  action  under  the  Interstate 
Commerce  Act  for  unjust  discrimination,  it  is  not 
rendered  demurrable  ^  the  fact  that  it  also  insufB- 
eiently  attempts  to  all^e  a  combination  or  con- 
spiracy on,  defendant's  part  with  oertain  other  rail- 
roads to  restrain  trade  and  seeVs  to  recover  treble 
damages  under  the  Sherman  Anti-Trust  Act.^ 
Where  a  recovery  is  soi^ht  for  several  acts  of  dis- 
crimination it  is  not  necessary  to  state  each  sepa- 
rate act  of  discrimination  as  a  separate  cause  of 
action."  If  the  conduct  of  the  carrier  amounts  to  a 
willful  violation  of  the  law  against  discrimination, 
exemplary  damages  are  recoverable;  hence  allega- 
tions of  the  complaint  which  would  throw  light  on 

S9.  Southern  Pac.  Co.  v.  Frye,  82 
Wuh.  9,  143  P  163. 

1.  See  tft&tutory  provtslons:  &nd 
Central  Trust  Co.  v.  ChloaKO.  etc.,  R. 
Co..  ISS  Iowa  104,  1S6  NW  721  (hold- 
ing that  the  riffht  of  action  given  by 
Code  i  2130,  to  any  one  aninst  whom 
a  common  carrier  hae  discriminated 
In  Itfl  rates  la  barred  within  two 
years,  unless  the  discrimination  Is 
fraudulently  concealed);  Xjoulsville, 
etc..  R.  Co.  V.  Walker,  110  Ky.  961.  6S 
SW  20,  28  KyL  453  (holdfner  that  the 
provision  of  St.  I  819,  that  all  prose- 
cutions and  actions  "under  this  law" 
shall  be  commenced  within  two  years 
after  the  offenae  shall  have  been 
committed  or  the  cause  of  action 
shall  have  accrued,  applies  not  only 
to  prosecutions  and  actions  under  the 
sections  Immedlsitely  precedlnK.  re- 
ferrlnf  to  extortion,  dlaerimlnatlon, 
and  preferences,  but  also  to  an  ac- 
tion under  the  section'  Immediately 
following  relating  to  the  long  and 
short  haul):  Roberts  v.  Philadelphia, 
etc.,  R.  Co.,  22  Pa.  Dlst.  fiSS  (holding 
that  an  action  to  recover  the  dam- 
ages provided  for  by  the  Pennsyl- 
vania statute  Is  barred  unless 
brought  within  six  years). 

9.  State  V.  Central  Vermont  R. 
Co..  81  Vt.  483.  71  A  194,  130  AmSR 
1065  (under  St.  |  3904). 

[a]  'Vartj  afgiteved.** — One  who 
Buffers  a  loss  of  fifty  cents  per  ton 
on  coal  purchased  by  him  by  reason 
of  the  fac?t  that  the  carrier  transport- 
ing the  coal  charged  him  fifty  cents 
per  ton  more  than  he  charged  an- 
other shipper  la  the  "party  ag- 
grieved" within  a  statute  making  a 
carrier  liable  to  the  party  aggrieved 
for  all  damages  sustained  by  reason 
of  unreasonable  discrimination  In 
rates.  State  v.  Central  Vermont  R. 
Co..  81  Vt.  463.  71  A  194.  130  AmSR 
106S. 

3.  Cox  V.  Pennsylvania  R.  Co., 
(Pa.)  85  A  863  (holding  that  a  right 
of  action  against  a  railroad  company 
for  discrimination  in  refusing  a  sId* 
Ing  to  a  coal  property  Is  In  plaintiffs 
where  they  held  the  legal  title  dur- 


the  question  as  to  whether  the  eonduet  of  the  car- 
rier was  willful  will  not  be  stricken  out  as  inele- 
vant.* 

812]  f.  Eridsnce.  The  right  of  recovery 
given  by  the  Interstate  Commerce  Act  for  violation 
of  its  provisions  against  unjust  discrimination  for 
the  fuU  amount  of  damages  sustained  by  the  viola- 
tion of  the  act  is  in  the  nature  of  a  penalty,  uid 
in  order  to  recover  plaintiff  must  make  out  a  ease 
showing  a  violation  of  the  act  clearly  and  direetly 
and  not  by  way  of  inference.^**  The  loss  allied  to 
have  been  sustiuned  must  be  proved,^^  and,  where 
the  statute  allows  three  times  the  actual  damf^fcs, 
plaintiff  is  bound  to  produce  very  clear  and  de6nite 
proof  as  to  the  actual  loss  suffered.^'  In  order  to 
make  out  a  case  of  unreasonable  diserimination  it  is 
not  necessuy  to  show  that  the  cbazges  were  more 
than  the  rates  fixed  by  the  carrier  and  approved  by 
the  railroad  commissioners.^'  It  is  competent  to 
show  the  rates  chained  others  for  shipments  over 
other  branches  of  the  road  where  it  appears  that 
the  conditions  were  substantially  similar."  In  an 
action  for  refusal  to  grant  facilities  to  an  express 
company  equal  to  those  afforded  another  express 
company,  contracts  whieh  the  express  company  had 
offered  to  execute  are  properly  admitted."  Under 
a  statute  declarii^  that  every  railroad  company 
which  shall  fail  or  refuse  under  such  regulations 
as  may  be  prescribed  by  the  railroad  commission 
to  tran^Mrt  freight  destined  for  a  connecting  car- 
rier shall  be  guilty  of  unjust  discrimination,  it  is 
contemplated  that  the  commission  shall  establish 
rules;  hence  in  an  action  for  unjust  discrimination 
such  rules  are  admissible.^"  In  an  action  against  a 
carrier  for  refusing  a  siding  to  coal  property,  evi- 


Ing  the  dtscrimlnatlon,  although  they 
had  conveyed  the  property  before  the 
action  was  brotight). 

4.  Chas.  H.  Oily  Co.  v.  Northern 
Pac.  R.  Co.,  64  Wash.  689.  117  P  401. 


pe 
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tltlon  to  recover  under  9  2  of  the 
Interstate  Commerce  Act  Is  sulBcient 
If  It  states  facts  which  show  the  cir- 
cumstances and  conditions  under 
which  defendant  had  charged  plain- 
tiff a  given  rate  for  transportation 
of  freight,  and  alleges  In  the  lan- 
guage of  the  act  that  for  like  serv- 
ices under  substantially  slnfllar  cir- 
cumstances and  conditions,  defendant 
had  charged  another  a  less  given  rate, 
without  alleging  facta  which  show 
that  the  services  were  alike,  or  ren- 
dered under  aubstantlully  similar  cir- 
cumstances and  condlttons,  or  that 
plaintiff  was  charged  more  than  the 
schedule  rate.  Klnnavey  v.  St.  IiOuls 
Terminal  R.  Aasoc..  81  Fed.  802. 

B.  Chas.  H.  Lilly  Co.  v.  Northern 
Pac.  R.  Co..  $4  'wash.  689.  117  P  401. 

[a]  OOBiBaaiBt  hsU  svfiolsBt  to 
■aow  lunr  plalntUf  was  lnJu*d^ln 
an  action  anrinst  a  railroad  company 
for  the  violation  of  Rev.  St.  (1899) 
S  1133,  prohibiting  railroads  from 
giving  any  unreasonable  advantage 
to  any  locality,  or  subjecting  any 
locality  to  unreasonable  disadvan- 
tage, and  I  1134,  prohibiting  them 
from  charging  higher  rates  for  a 
shorter  than  for  a  longer  haul,  a  peti- 
tion alleging  that  defendant  has 
charged  plaintiffs  a  higher  rate  for 
shipping  freight  from  a  certain  nolnt 
to  their  station  than  its  publiBhed 
tariffs  from  the  same  point  In  the 
same    direction    to    stations    at  a 

?reater  distance,  specifying  the  dlf- 
erence  in  the  charges  and  the 
amount  on  which  the  excessive 
freight  was  paid,  and  alleging  that 
merchants  doing  business  at  the 
other  points  were  given  an  undue  ad- 
vantage over  plaintiffa,  sumdently 
states  In  what  way  they  were  In- 
jured by  defendants  acts.  Cohn  v. 
St.  Louis,  etc..  R.  Co..  181  ICo.  20,  79 
SW  961. 


6*  Parsons  v.  Chicago,  etc.,  R.  Co., 
167  U.  S,  447.  17  SCt  887,  42  L.  ed. 
231  [aff  63  Fed.  903,  11  CCA  489}. 

7.  American  Union  Coal  Co.  v. 
Pennsylvania  R.  Co..  159  Fed.  278. 

8.  Cohn  V.  St.  Louis,  etc.,  R.  Co., 
181  Mo.  30,  79  SW  961;  Langdon  v. 
New  York,  etc.,  R.  Co.,  16  NTS  266. 
27  AbbNCas  166. 

S.  Augusta  Brokerage  Co.  v.  Cen- 
tral of  Gfeorgla  R.  Co..  121  Oa.  48,  48 
SB  714. 

10.  Parsons  v.  Chicago,  etc..  R. 
Co..  167  U.  S.  447,  17  SOt  887,  42  L. 
ed.  231  [aff  63  Fed,  903,  11  CCA  489] 
(on  the  principle  that  one  who  la 
seeking  to  recover  a  penalty  Is  bound 
by  the  rule  of  strict  proof):  Knud- 
8en-Fe»uson  Fruit  Co.  v.  Michigan 
Cent.  R.  Co..  148  Fed.  968,  79  CCA 
.46  [certiorari  den  204  U.  8.  671.  27 
SCt  786.  51  L.  ed.  672]. 

[a]  Bvldeacs  lisia  lasnftetoat  to 
Aow  dlMKlittlMUoa  uaOsr  rtato  atat- 
nts^-Si.  Louts,  etc.,  R.  Co.  v.  Clay 
County  OIn  Co..  77  Ark.  367,  92  SW  631. 

[b]  BvldMM  balA  IsrafloloBt  to 
show  wdua  ptofsrsnea^Lever  Bros. 
Ltd.  V,  Uldland  R.  Co..  101  L.  T.  Rep. 
N.  S.  438. 

11.  Meeker  v.  Lehigh  Valley  R. 
Co..  286  U.  S.  412,  86  SCt  828.  69  L. 
ed.  644. 

U.  Roberts  v.  Philadelphia,  etc.. 
R.  Co.,  22  Pa.  Dlst.  936. 

13.  Cohn  v.  St.  Louis,  etc.,  R.  Co., 
181  Mo.  SO,  79  SW  961. 

14.  Hilton  Lumber  Co.  v.  Atlantic 
Coast  Line  R.  Co.,  141  N.  C.  171.  181. 
53  SE  823.  6  LRANS  225  (where  the 
court  said:  "To  show  that  In  a  few 
oases  and  within  a  short  period  lower 
rartes  were  given  other  persons  would 
not  establish  unlawful  discrimina- 
tion. It  is  therefore  essential  to  the 
plaintiff's  right  to  recover  for  It  to 
show  that  a  regular  syfrtematle  dis- 
criminating rate  was  given"). 

15.  Missouri,  etc..  It.  Co.  v.  Em- 

§lre  Express  Co..  (Tex.  Civ.  A.)  178 
W  222. 

16.  Consumers'  Lignite  Co.  v, 
Houston,  etc.,  R.  Co^,  (Tex.  Civ,  A.) 
179  SW  306. 
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dence  of  the  sale  of  cars  by  defendant  to  individnal 
shippers  and  as  to  the  loading  of  cars  from  wagons 
is  irrelevant.*'  On  an  issue  as  to  discrimination  in 
car  supply,  the  evidence  showing  that  defendant 
had  an  adequate  number  of  cars  on  hand,  evidence 
of  defendant's  equipment  of  foreign  Hnes  being  im- 
material was  properly  exelnded.*' 

[$  813]  g.  Defenses.  In  actions  to  recover  dami^es 
for  discrimination  by  payment  of  rebates  to  com- 
peting shippers,  the  doctrine  of  voluntary  payments 
has  no  application  and  will  not  preclude  a  recovery 
of  dam^es  for  the  tort  measured  by  the  rebates 
allowed  to  competitors.'*  Where  a  carrier  discrimi- 
nates against  a  shipper  in  the  allotment  of  cars, 
contrary  to  its  adopted  system  of  transportation 
followed  in  respect  to  other  shippers,  it  cannot  set 
up  as  a  defense  that  such  system  of  transportation 
was  subsequently  declared  unlawful  by  the  inter- 
state commerce  commission  which  ordered  its  dis- 
continuance."* An  order  of  the  interstate  commerce 
commission  agunst  defendant,  forbidding  discrimi- 
nation in  the  distribution  and  awarding  reparation 
to  plaintiff,  does  not  bar  plaintiff's  subsequent  action 
under  a  state  statute  for  damages  from  discrimina- 
tion relatii^  solely  to  intra-state  commerce.^  The 
provision  of  the  Interstate  Commerce  Act'^  per- 
mitting a  just  and  reasonable  allowance  by  a  carrier 
for  services  rendered  or  instrumentalities  furnished 
in  connection  with  the  transportation  is  not  avail- 
able as  a  defense  to  a  carrier  in  an  action  to  recover 
for  diserimmations  practiced  by  the  making  of  a 
secret  allowance  to  a  favored  shipper."  But  a 
shipper  who  with  others  was  ^ven  rebates  in  vio- 
lation of  law  cannot  maintain  an  action  against  the 
carrier  giving  the  rebates  merely  because  other  ship- 


pers were  given  larger  rebates."  The  personnel  of 
the  applicants  for  a  siding  to  a  coal  mine,  under  a 
state  statute,  does  not  enter  into  the  question  of 
its  grant  or  refusal,"^  and  a  request  by  an  agent 
for  an  undisclosed  princii>al  is  sufficient.^ 

[$  814]  h.  Wbat  Damages  BecoveraUe.  The 
amount  of  damages  recoverable  for  an  unjust  dis- 
crimination against  a  shipper  depends  on  the  word- 
ing of  the  statutes  under  which  the  action  is  brought 
and  on  the  character  of  the  diserimination. 

DiscTimimttion  in  ratef.  In  actions  based  <m  $  2 
of  the  Interstate  Commerce  Act,  which  prohibits 
and  declares  it  unlawful  for  a  carrier,  by  any 
special  rate  or  rebate,  or  by  any  other  device,  to 
receive  from  one  person  for  service  rendered  in 
traiisportii^  property  a  greater  or  less  compensa- 
tion, than  it  receives  from  any  other  person  for  do- 
ing for  him  a  like  and  contemporaneous  service  in 
the  transportation  of  a  like  kind  of  traffic  under 
similar  conditions,*  and  on  $  8>  which  expressly  de- 
clares that,  wherever  the  carrier  does  an  act  pro- 
hibited or  fails  to  do  any  act  required  it  shall  be 

liable  to  the  person  injured  thereby  for  the  full 
amount  of  damages  sustained  in  consequence  of 
such  violation  .  .  .  together  with  reasonable 
attorney's  fee/'  the  measure  of  damages  in  favor 
of  a  shipper  compelled  to  pay  the  published  tariff 
rate,  while  his  favored  competitors  are  given  a  less 
rate  by  means  of  rebates,  or  other  device,  is  the 
daman:c  actually  sustained  and  proved,  and  not  the 
difference  between  the  rate  charged  the  injured 
party,  and  that  charged  favored  shippers  on  like 
shipments  during  the  same  period;  the  statute  does 
not  provide  any  fixed  measure  of  damages.*'  Under 
state  statutes,  more  or  less  similar  in  tcnns  to  the 


17,  Cox  V.  Pennflylvania  R.  Co., 
(Pa.)  8fi  A  863. 

16.  Sonman  Shaft  Coal  Co.  v. 
Pennsylvania  R.  Co.,  241  Pa.  487,  S8 
A  746. 

19.  Mitchell  Coal,  etc.,  Co.  v 
Pennsylvania  R.  Co.,  241  Pa.  636,  88 
A  743;  Borda  v.  Philadelphia,  etc., 
R.  Co.,  141-  Pa,  484,  21  A  66S. 

[a}  BeasoB  for  ml*. — Such  an 
action  Is  not  to  recover  back  fFelghts 

Sid  but  an  action  of  tort  to  recover 
mages  for  breach  of  the  carrier's 
duty.  Borda  v.  Philadelphia,  etc.,  R. 
Co.,  141  Pa.  484,  21  A  66S. 

90.  Stineman  Coal  MIn.  Co.  v. 
Pennsylvania  R.  Co.,  241  Pa.  609,  88 
A  761 ;  Puritan  Coal  Min.  Co.  v. 
Pennsylvania  R.  Co.,  2S7  Pa.  420, 
4B8,  86  A  426,  AnnCafil914B  37  and 
note  (where  the  court  said:  "In 
maklnK  the  present  objection  the  de- 
fendant company  would  set  up  Its 
own  disregard  and  violation  of  law 
In  mitlffatlon.  It  had  Its  own  pur- 
pose to  serve  In  excluding  private 
cars  from  the  computation.  What- 
ever the  purpose  was,  the  scheme 
was  acquiesced  In  by  all  shippers  Ir 
the  district  as  fair  and  equitable, 
with  full  knowledge  of  all  facts, 
since,  so  far  as  appefurs,  none  made 
complaint.  Now  tnat  it  has  been 
made  to  appear  that  the  defendant 
company  disregarded  Its  own  bants 
of  distribution,  not  because  it  was  in- 
equitable for  the  reason  that  the  pri- 
vate cars  had  not  been  included  in 
the  computation,  but  solely  with  a 
view  of  giving  a  particular'  shipper 
an  unlawful  preference,  it  seeks 
to  mitigate  the  consequences  of  its 
own  dereliction  by  having  applied  a 
rule  It  defied  when  it  established  the 
basis  of  distribution  upon  which  all 
acted  throughout  the  entire  trans- 
action"), 

31.  Clark  Bros.  Coal  MIn.  Co.  v. 
Pennsylvania  R.  Co.,  241  Pa.  G15.  8S 
A  754. 

02.  Int.  Com.  Act  (24  U.  S.  St.  at 
L.  379  c  104  S  15).  as  amended  by 


Act  June  29,  1906  (34  U.  S.  St.  at 
U  684  c  3691  S  4). 

fta.  Langdon  v.  Pennsylvania  K. 
Co.,  104  Fed.  486. 

84.  Pennsylvania  R.  Co.  v.  Inter- 
national Coal  Min.  Co.,  173  Fed.  1,  9, 
97  CCA  383  frev  on  other  grounds 
230  U.  S.  184.  33  SCt  893,  &7  U  ed. 
1447]  (where  the  court  said:  "Courts 
of  Justice  are  not  Instituted  to  meas- 
ure difference  In  money  value  to  two 
people  who  ore  engaged  In  viola- 
tion of  the  same  law.  and  therefore 
the  court  will  not  permit  them  to 
recover,  not  for  the  purpose  of  re- 
lieving the  defendant,  but  because 
the  plaintiff  is  Just  as  culpable,  and 
under  this  law.  If  any  criminality 
attaches,  has  been  Just  as  much  a 
violator  of  the  law,  as  the  defend- 
ant"). 

as.  Minds  v.  Pennsylvania  R.  Co., 
228  Pa.  676,  77  A  »Q9. 

ae.  Minos  V.  Pennsylvania  R.  Co., 
228  Pa.  576,  77  A  909, 

[a]  Bule  applMLr— In  an  action 
by  two  brothers  as  partners  agsJnst 
a  railroad  company  for  damages  for 
refusing  to  allow  them  a  siding  to 
their  coal  mine,  under  the  act  of 
Ji<ne  4,  1883  (P.  U  72),  relating  to 
discrimination  by  carriers,  it  is  no 
defense  that  the  request  for  the  sid- 
ing was  not  made  by  plaintiffs,  but 
by  their  father,  where  the  father  was 
acting  for  plaintiffs  and  no  one  else 
could  have  sued,  except  the  sons. 
Minds  v.  Pennsylvania  R.  Co.,  228 
Pa.  675.  77  A  909. 

AT.  Pennsylvania  R.  Co.  v.  Inter- 
national Coal  Min.  Co.,  230  U.  S.  184, 
203,  33  SCt  893,  67  U  ed.  1446  (rev 
173  Fed.  1,  97  CCA  3833;  Lehigh 
Valley  R.  C?o.  v.  American  Hay  Co., 
219  P^d.  639.  186  CCA  307;  Knudsen- 
Perguson  Fruit  Co.  v.  Michigan  Cent. 
R.  Co.,  148  Fed.  eOS.  79  CCA  46  [(cer- 
tiorari den  204  U.  S.  071,  27  SCt  786. 
61  U  ed.  672].  See  also  Mitchell 
Coal.  etc..  Co.  v.  Pennsylvania  R. 
Co..  181  Fed.  403  [anp  dism  183  Fed. 
908,  writ  of  error  dism  192  Fed.  476, 


118  OCA  637,  certiorari  den  223  U.  S. 
733,  32  SCt  628,  GO  L.  ed.  635.  and 
mod  230  U.  8.  247.  33  SCt  916,  67  L. 
ed.  1472]  (holding  that,  in  an  action 
to  recover  damages  for  discrimina- 
tion in  rates  based  on  9  2  of  the 
Interstate  Commerce  Act.  the  shipper 
aggrieved  by  the  discrimination  is 
entitled  to  recover  only  for  such  dis- 
crimination as  gave  his  competitor 
an  unfair  advantage'  in  the  same 
market;  damaKes,  tt  was  said,  can- 
not be  allowed  without  regard  to  the 
question  whether  plaintiff's  goods 
reached  the  same  market  as  was 
reached  by  the  goods  of  the  favored 
shipper).  To  same  effect  Meeker 
v.  Lehigh  Valley  R.  Co.,  23«  U.  S. 
412.  36  set  328,  69  L.  ed.  644. 

"To  support  a  recovery  under  this 
section,  there  must  be  a  showing 
of  some  specific  pecuniary  Injury.  A 
cause  of  action  does  not  necessarily 
arise  from  those  acts  or  omlsslona 
of  a  common  carrier  that  may  sub- 
ject It  to  a  criminal  prosecution  by 
the  government,  or  to  corrective  or 
coercive  proceealngs  at  the  instance 
of  the  commission?'  Knudsen-Fergu- 
Ron  Fruit  Co.  v.  Michigan  Cent.  R. 
Co.,  148  Fed.  968.  974,  79  CCA  48 
[certiorari  den  204  U.  8.  671,  27 
set  786.  61  L.  ed.  6721. 

[a]  Reason  for  rue. — "To  adopt 
such  a  rule  and  arbitrarily  measure 
damages  by  rebates  would  create  a 
legalized,  but  endless,  chain  of  de- 
partures from  the  tariff;  would  ex- 
tend the  effect  of  Its  original  crime, 
would  destroy  the  equality  and  cer- 
tainty of  rates,  and,  contrary  to  the 
statute,  would  make  the  carrier  llabl» 
for  damages  beyond  those  Inflicted 
and  to  persons  not  Injured.  The 
limitation  of  liability  to  the  persons 
damaged  and  to  an  amount  equal  to 
thfl  injury  suffered  is  not  out  of  con- 
sideration for  the  carrier  who  has 
violated  the  statute.  On  the  con- 
trary, the  act  Imposes  heavy  penal- 
ties. Independent  of  the  amount  of 
rebate  paid,  and  as  each  shipment 


For  later  oaMs,  AereloinBanta  and  ofcauges  in  the  law  see  cumulative  Annotations,  same  title,  pa^ e  an< 
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provisious  of  the  Interstate  Commerce  Act,  the  same 
rule  has  been  applied  in  some  states  but  in  others 
it  has  been  held  that  the  difference  between  the  dis- 
criminating rates  may  be  recovered.^  Under  a 
statute  of  Colorado,  providing  that,  if  the  carrier 
made  rebates  or  concessions  to  shippers,  it  must  ex- 
tend them  to  all  shippers  under  the  same  circum- 
stances and  conditions,  wliere  it  appeared  that  an- 
other shipper  similarly  circumstanced  as  to  place 
and  distance  as  plaintifEs  had  been  receiving  from 
the  carrier  a  rebate  which  was  not  allowed  to  them, 
the  damages  sustained  by  plaintifEs  should  be  meas- 
ured by  the  amount  of  the  rebate;"  and  the  ques- 
tion whether  plaintiff  lost  profits  on  sales  by  reason 
of  the  nonallowance  of  the  rebate  is  too  remote  to 
be  held  an  element  of  damages. In  actions  based 
on  4  4  of  the  Interstate  Commerce  Act,  relating  to 
rates  for  loi%  and  short  hauls,  the  complaining  ship- 
per may  recover  the  excess  of  the  chaige  for  a  short 


haul  over  a  eha^  for  a  long  haul,^^  and  a  like  rule 
prevails  under  similar  state  statutes.^^ 
Discrimination  in  transportation  facilities.  The 

measure  of  damages  for  unlawful  discrimination  in 
transportation  facilities  is  compensation  for  the  act- 
ual loss  suffered,^  ascertained  according  to  the  usual 
rules  governing  compensatory  damages,^^  subject  to 
any  statutory  minimum,^*  and  to  provisious  for 
double  or  treble  damages  in  certain  cases.^^  All 
damages  which  ordinarily  and  in  the  natural  course 
of  things  have  resulted  from  the  commission  of  the 
wrongful  act  are  recoverable.™  Loss  of  profits,  if 
clearly  shown  and  not  merely  speculative,  is  an  ele- 
ment of  damages.^ 

Double  or  treble  damages.  The  statutes  in  some 
iurisdietions  provide  for  a  recovery  of  double  or 
treble  damages  sustained  by  a  shipper  for  unjust 
discrimination.^  Under  the  Mississippi  statute 
double  damages  are  allowed  in  ease  the  carrier  dis- 


eonstltutea  a  aaparat«  offense,  the 
law  In  Its  measure  of  fine  and  punlBh- 
ment  Is  a  terror  to  evil  doers.  But 
for  the  public  wrong;  and  for  the  In- 
terference with  the  equal  current  of 
commerce  these  penalttes  or  fines 
were  made  payable  to  the  Oovem- 
ment.  If  by  the  same  act  a  private 
Injury  was  Inflicted,  a  private  right 
of  action  was  given.  But  the  public 
wrong  did  not  necessarily  cause 
private  damage,  and  when  it  did,  the 
pecuniary  loss  varied  with  the 
character  of  the  property,  the  cir- 
cumstances of  the  shipment  and  the 
btate  of  tbe  market,  so  that  instead 
of  giving  the  shipper  the  right  to 
recover  a  i>enalty  fixed  In  amount 
or  measure,  the  statute  made  the 
guilty  carrier  liable  for  the  full 
amount  of  damages  sustained, — 
whatever  they  might  be  and  whether 

K eater  or  less  than  the  rate  of  re- 
te  paid,"  Pennsylvania  R,  Co.  v. 
International  Coal  Co..  230  U.  S.  184, 
206.  33  set  893,  57  L.  ed.  1446. 

[b]  "Oontempozaneims*'  defls*d>— 
"The  well-known  evil  aimed  at  In 
section  2  requires  the  court  to  hold 
that  the  Implied  term  in  the  com> 

fiarison  is  the  offending  rates,  mak- 
ng  the  word  to  mean,  'at  the  same 
time  with  the  offending  rates,'  and 
that,  as  long  as  these  rates  remain 
In  force,  the  services  rendered  to  a 
complaining  and  to  a  favored  shipper 
are  'contemporaneous'  within  the 
meaning  of  the  statute."  Mitchell 
Coal,  etc.,  Co.  v,  Pennsylvania  R. 
Co.,  181  Fed.  403.  411  [app  dlsra  183 
Fed.  908,  writ  of  error  dlsm  192 
Fed.  475,  112  CCA  637,  certiorari  den 
223  U.  S.  733,  32  SCt  628,  56  L.  ed. 
63G.  and  mod  230  U.  S.  247,  33  SCt 
916.  57  L.  ed.  1472]. 

38.  Hoover  v.  Pennsylvania  R. 
Co.,  156  Pa.  220,  27  A  282,  3S  AmSR 
43.  22  LRA  268. 

[a]  ITnaar  the  PeaasylTUila  stat- 
ate  (1)  authorizing  the  recover.v  of 
damages  for  treble  the  "amount  of 
injury  suffered"  by  unjust  discrimi- 
nation, It  Is  held  that  the  amount  of 
injury  suffered  is  not  necessarily 
the  difference  In  the  rates  charged. 
"It  might  be,  or  it  might  not  be.  out, 
in  any  event,  it  must  be  a  subject 
of  proof."  Hoover  v.  Pennsylvania 
R.  Co..  1S6  Fa.  220,  244,  27  A  282,  36 
AmSR  48,  22  LRA  268.  <2)  If  the 
shipper  suffers  no  actual  injury  be- 
cause of  the  unlawful  discrimination, 
he  is  not  entitled  to  damages.  Rob- 
erts v.  Philadelphia,  etc.,  R.  Co., 
22  Pa.  Dlst.  936. 

99.  Seaman  v.  Minneapolis,  etc.. 
R.  Co.,  127  Minn.  180,  149  NW  134 
(where  the  court  conceded  that  Its 
doctrine  could  not  be  reconciled  with 
the  federal  decisions,  but  adhered  to 
Its  own  view);  Sullivan  v.  Minneapo- 
lis, etc,  R.  Co..  121  Minn.  488.  142 
NW  3,  46  LRANS  612;  American  Ex- 
press Co.  V.  Crawley,  88  Miss.  526, 
41  S  261. 

[a]  Ht  sitpport  of  tUa  vleir  the 
court  said:  ^  A.a  soon,  therefore,  as 
the  duty  of  equality  Is  established, 
by  reference  either  to  the  common 


law  or  to  statute,  the  general  dam- 
ages incident  to  a  violation  thereof 
obviously  include  the  difference  be- 
tween the  charges  ire\'Olved  in  the 
discrimination,  whether  .  .  .  they 
be  viewed  as  flowing  from  extor- 
tionate or  excessive  charges,  or, 
as  In  our  conception  thereof, 
they  be  deemed  as  purely  com- 
pensatory by  way  of  restoration 
of  equality.  The  wrong  complained 
of  being  unlawful  discrimination, 
the  damages  inevitably  Incident 
thereto  must  include  the  dif- 
ference between  the  amount  paid 
by  the  shipper  from  whom  the  full 
rate  is  exacted  and  that  accepted 
from  the  more  favored  one.  Any 
other  conclusion  would.  In  many 
cases,  deprive  the  shipper  of  the 
benefit  of  the  rule  of  equality,  and 
we  would  have  the  resultant  anomaly 
of  the  invasion  of  a  right  coupled 
with  the  denial  of  a  remedy.  We 
will  hawe  occasion  to  discuss  this 
subject  further  when  we  come  to 
consider  the  effect  of  our  statutes. 
"The  question  as  to  whether  other 
damages  mas^  be  recovered  Is  not  in- 
volved on  this  appeal."  Sullivan  v. 
Minneapolis,  etc..  R,  Co..  121  Minn. 
488,  496,  142  NW  3,  45  LRANS  612. 

30.  Union  Pac.  R.  Co.  v.  Good- 
ridge.  149  U.  S.  680.  13  SCt  970,  37 
L.  ed.  986. 

31.  Union  Pac.  R.  Co.  v.  Ggod- 
rldge,  149  U.  S.  680,  13  SCt  970,  37 
L.  gA.  986. 

33.  Osborne  v.  Chicago,  etc..  R. 
Co.,  46  Fed.  49  [rev  on  other  grounds 
52  Fed.  912,  3  CCA  317];  Junod  v. 
Chicago,  etc.,  R.  Co.,  47  Fed,  290, 

33.  Seawell  v.  Kansas  City,  etc., 
R.  Co.,  119  Mo.  222,  24  SW  1002. 

34.  Toledo,  etc..  R.  Co.  v.  Wren, 
78  Oh.  St.  137,  84  MB  785;  Hillsdale 
Coal,  etc^  Co.  v.  Pennsylvania  R. 
Co.,  229  Pa.  61,  78  A  28,  140  AmSR 
700. 

"The  actual  loss  suffered  by  the 
plaintiff  by  reason  of  the  defendant's 
failure  to  discharge  Its  duty,  is  a 
fair  measure  of  the  damage.'  Hills- 
dale Coal,  etc.,  Co.  v.  Pennsylvania 
R.  Co.,  229  Pa.  61,  68,  78  A  28,  140 
AmSR  700, 

[a]  If  apeolal  damages  are  not 
olwbnedj  the  measure  of  damages  is 
the  difference  between  the  market 
value  of  the  goods  that  would  have 
been  transported  in  the  cars  which 
plaintiff  should  have  received,  at 
the  point  to  which  they  were  to  have 
been  carried  at  the  time  when  they 
were  to  reach  their  destination,  and 
their  market  value  at  the  same  time 
at  the  place  from  which  they  should 
have  been  carried,  less  cost  of  trans- 
portation between  the  two  points. 
Toledo,  etc.,  R.  Co,  v.  Wren,  78  Oh. 
St.  137,  84  NE  78S, 

8S.    See  Damages  [13  Cvc  22]. ' 

35.  See  statutory  provisions:  and 
Toledo,  etc.,  R.  Co.  v.  Wren.  78  Oh. 
St.  137,  84  NB  137  (not  less  than 
five  hundred  dollars). 

37.  See  Infra  text  ana  notes  40- 
42. 

88.   HIllBdale   Coal,   etc,   Co.  v. 


Pennsylvania  R.  Co.,  229  Pa.  61,  78 
A  28,  140  AmSR  700. 

39.  Hillsdale  Coal,  etc.,  Co.  v. 
Pennsylvania  R.  Co..  229  Pa.  61.  78 
A  28.  140  AmSR  700  (evidence  of 
loss  of  profits  held  sufficient). 

[a]  Profits  of  ooal  mine. — (1) 
"As  we  look  at  it,  the  only  known 
method  to  get  at  data  from  which 
to  estimate  what  a  man  is  damaged 
by  reason  of  discrimination  in  not 
furnishing  cars  or  other  facilities  of 
transportation,  la  to  give  the  shipper 
discriminated  against  what  would 
have  been  a  reasonably  fair  profit  on 
whatever  Is  shown  to  be  the  fairly 
probable  output  of  the  mine  discrimi- 
nated against,  less  what  was  actually 
shipped  from  such  mine."  Hillsdale 
Coal,  etc.,  Co.  v.  Pennsylvania  R.  Co.. 
229  Pa.  61.  67,  68.  69.  78  A  28,  140 
AmSR  700  {approving  Instruction  to 
jury).  (2)  'TIaintlff  suffered  more 
than  a  mere  detention  of  Its  product, 
as  It  was  kept  from  the  market  by 
the  discrimination  of  defendant.  It 
was  put  to  the  expense  of  care  and 
maintenance  of  the  mines  and  ma- 
chinery and  mules.  Its  working  force 
was  subject  to  disorganisation,  and 
many  other  Items  of  expense  were 
necessarily  Incurred.  No  other  rule 
than  the  allowance  of  the  reason- 
able profits  It  would  have  made,  can, 
fairly  cover  these  items,  and  make 

food  to  plaintiff  the  loss  resulting 
rom  the  Interruption  of  Its  busi- 
ness." Hillsdale  Coal,  etc.,  Co.  v. 
Pennsylvania  R.  Co.,  supra.  (3) 
That  the  coal  belonging  to  the  coal 
company  was  left  In  the  ground  and 
might  be  available  for  future  ship- 
ment is  immaterial  on  the  question 
of  damages,  in  the  absence  of  proof 
by  defendant  that  the  coal  company 
would  realize  for  its  coal.  If  shipped 
in  the  future,  as  much  as  it  would 
have  realized  If  shipped  during  the 
period  of  alleged  illegal  discrimina- 
tion. Hillsdale  Coal,  etc.,  Co.  v.  Penn- 
sylvania R.  Co.,  supra.  (4)  Where  the 
discrimination  alleged  is  the  refusal 
of  a  siding,  the  loas  on  unmined  coal 
which  plaintiff  was  unreasonably  pre- 
vented from  mining  by  reason  of  the 
siding  may  be  considered.  Minds  V. 
Pennsylvania  R.  Co.,  228  Pa,  575.  77 
A  909.  (5)  "The  Interstate  Commerce 
Commission  seems  to  have  adopted 
the  rule  that  where  discrimination 
is  found  to  have  been  made  by  the 
carrier  in  the  distribution  of  coal 
cars,  damages  are  to  be  awarded  In 
the  amount  of  the  profits  that  the 
shipper  would  have  gained  by  the 
sale  of  his  coal  at  the  place  to  which 
he  desired  to  ship  It,  had  he  not 
been  discriminated  against,  less  the 
cost  of  transportation:  Glade  Coal 
Co,  V.  Baltimore,  etc.,  R.  Co..  10  Int. 
Com,  Commn,  226:  Paxlon  Tie  Co.  v. 
Detroit  Southern  R.  Co..  10  Int,  Com. 
Commn.  422;  Elaton  v.  C.  H.  £  D.  R. 
Co.,  11  Int.  Com.  Commn,  619."  Hills- 
dale Coal,  etc.,  Co.  v.  Pennsylvania  R. 
Co.,  supra. 

40.  See  statutory  provisions;  and 
American  Express  Ctn^v.  Crawlev.  88 
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criminates  purposely;  otherwise  the  shipper  recovers 
only  the  actual  damage  sustained."  Under  the 
Pennsylvania  statute,  authorizii^  tlie  recovery  of 
damages  treble  the  amount  of  injury  suffered  by  un- 
just discrimination,  where  the  verdict  is  for  single 
damages,  it  is  within  the  discretion  of  the  court 
whether  the  damages  should  be  trebled." 

Nominal  damages.  In  order  to  sustain  a  recovery 
for  substantial  damages,  the  favored  and  disfavored 
shippers  must  have  been  competitors,  but  nominal 
damages  are  recoverable  on  a  showing  that  the  car- 
rier violated  its  duty  to  chai^  all  shippers  the 
scheduled  rate.*' 

^emplary  damages  may  be  recovered,  if  it  ap- 
pears that  the  conduct  of  the  carrier  amounted  to  a 
willful  violation  of  the  law,"  or  if  it  appears  that 
the  carrier  acted  maliciously." 

Remote  or  speculative  damages  are  not  recover- 
able." 

Interest.  Under  the  Interstate  Commerce  Act,  in- 
terest on  the  recovery  is  in  the  discretion  of  the 


jury." 

816]  i.  Attorney's  Fees.*"  Some  statutes 
provide  that  a  successful  plaintiff,  in  a  suit  under 
the  statute,  is  entitled  to  a  reasonable  attorney's 
fee  to  be  taxed  as  a  part  of  the  costs.*"  Such  a  pro- 
vision in  the  Interstate  Commerce  Act  has  been 
sustained  as  constitutional  over  the  objection  that 
it  is  purely  arbitrary  and  imposes  a  i>enalty  for 
merely  failing  to  pay  a  debt."  The  services  for 
which  an  attorney's  fee  may  be  taxed  are  those  in- 
cident to  the  action  in  which  the  recovery  is  had, 
and  not  those  before  the  interstate  commerce  com- 

Gl 


mission. 

[5  816] 
riera — (1) 


3.  Injnnctions — a.  Suits  against  Oar- 
By  Individnals  or  Localitira  Discrimi- 
nated, against.  A  shipper  or  a  locality  may  invoke 
the  remedy  of  injunction  to  restrain  common  car- 
riers from  granting  dis(;riminatory  favors  to  other 
shippers  to  his  or  its  prejudice  and  injury,  where 
the  remedy  at  law  is  not  adequate  or  effectuat'''  But  a 
court  of  equity  is  without  jurisdiction  to  enjoin  the 


flouri  Pac.  K.  Co.,  87  Mo.  A.  260;  Cox 
V.  Pennsylvania  R.  Co.,  (Pa.)  85  A 
86S. 

41.  American  Express  Co.  v. 
Crawley,  88  Ules.  62B,  41  S  261 
(where  there  was  evidence  that  the 
overcharge  was  from  a  mistake  of 
■A  arent,  and  the  Jury  save  only 
actual  dajnages). 

•  4S.  Cox  V.  Pennsylvania  R.  Co., 
(Pa.)  86  A  883. 

48.  Seaman  -v.  MInneapelts.  etc., 
R.  Co.,  127  Minn.  180,  149  NW  134. 

44.  Aueusta  Brokerage  Co.  v. 
Central  of  Georgia  R.  Co.,  121  Ga. 
48,  48  SB  714;  Louisville,  etc.,  R.  Co. 
V.  Ohio  Valley  Tie  Co;,  ifil  Ky.  212, 
170  SW  633. 

[a]  Verdiot  lieia  sot  •xoewlve. — 
In  an  action  by  a  tie  company  against 
a  railroad  company  for  willful  Injury 
to  plaintiff's  business  by  discrimina- 
tions and  overcharges,  a  verdict  of 
fifty  thousand  dollars  for  inlurles  to 
plaintiff's  business  and  credit  is  not 
BO  excessive  as  to  Indicate  that  the 
jury  included  therein  an  award  for 
overcharges  which  had  been  re- 
covered In  another  action.  LiOulBVille, 
etc.,  R.  Co.  v.  Ohio  Valley  Tie  Co., 
161  Ky.  812.  170  SW  6S3. 

46.    Missouri,  etc^  R.  Co.  v.  Em- 

gire  Express  Co.,  (Tex.  Civ.  A.)  173 
W  222. 

[a]  MtOm  appUeO^Where  a  rail- 
road company  acted  maliciously  in 
refusing  to  permit  an  express  com- 
pany to  transact  business  over  Its 
line  of  railroad  after  It  had  done 
acts  Indicating  that  it  Intended  to 
permit  the  express  company  to  en- 
gage In  business  over  its  lines,  ex- 
emplary damages  were  properly 
awarded  by  the  jury.  Missouri,  etc., 
R.  Co.  V.  Empire  Express  Co.,  (Tex. 
Civ.  A.)  173  SW  222. 

40,  Florida  Cent,  etc..  R.  Co.  v. 
Bucki,  68  Fed.  864,  16  CCA  42;  Louis- 
ville, etc.,  R.  Co.  V.  Ohio  Valley  Tie 
Co..  161  Ky.  212,  170  SW  633. 

ti]  »smotettM«  of  aanaffe.^(l) 
ere  a  railroad  company,  fn  order 
to  destroy  the  business  of  a  tie  com- 
pany which  was  its  competitor  in 
the  purchase  of  ties,  discriminated 
against  and  tnreroharged  the  tie  com- 
pany, so  that  the  latter  was  obliged 
to  surrender  contracts  with  Its  cus- 
tomers, the  loss  of  the  business  of 
such  customers  and  the  Injury  to 
plaintiff's  credit  thereby  were  not  too 
remote  to  be  considered  In  awarding 
damages.  Louisville,  etc.,  R.  Co.  v. 
OhloValley  Tie  Co.,  161  Ky.  212, 
170  SW  633.  (2)  In  an  action 
against  a  railroad  company  for 
charging  excessive  rates  of  freight 
in  violation  of  a  contract  to  carry 
lumber  at  specified  rates  during  the 
life  of  certain  forests  owned  by 
plaintlfF,  damage  claimed  to  have 
arisen  from  the  inability.  In  conse- 
quence of.  such  excessive  rates,  to 
use  the  lumber  contained  In  uncut 


forests,  la  too  remote.  Florida 
Cent.,  etc.,  R.  Co.  v.  Bucki,  68  Fed. 
864,  16  CCA  42. 

47.  Osborne  v.  Chlcapo,  etc.,  R. 
Co.,  48  Fed,  49  [rev  on  other  grounds 
62  Fed.  912,  3  CCA  347]. 

4S.  Attorney's  fees  In  actions  to 
enforce  an  award  of  damages  based 
on  the'  Imposition  of  unreasonable 
rates  see  supra  I  689. 

40.  See  statutory  provisions;  and 
Cohn  v.  St.  Louis,  etc.,  R.  Co.,  181  Mo. 
30,  79  SW  961. 

BO.  Meeker  v.  Lehigh  Valley  R. 
Co.,  236  U.  S.  412,  433;  36  SCt  828, 
59  L,  ed.  644  (where  the  court  said: 
"The  provision  Is  leveled  against 
common  carriers  engaged  in  inter- 
state commerce,  a  quasi  public  busi- 
ness, and  is  confined  to  cases  wherein 
a  recovery  la  had  for  damages 
resulting  from  the  carrier's  vio- 
lation of  some  duty  Imposed  In  the 

ftubllc  Interest  by  the  Act  to  Regu- 
ate  Commerce.  Atlantic  Coast  Line 
R.  Co.  v.  Riverside  MiUs.  219  V,  S. 
186,  208,  31  SCt  164,  5B  L.  ed.  167, 
31  LRANS  7.  One  of  its  purposes  is 
to  promote  a  closer  observance  by 
carriers  of  the  duties  so  Imimsed;  and 
that  there  Is  also  a  purpose  to  en- 
courage the  payment,  without  suit,  of 
Just  demands  does  not  militate 
against  Its  validity.  Missouri,  etc., 
R.  Co.  V.  Cade.  233  U.  S.  642,  661. 
34  SCt  678.  68  L.  ed.  1136.  and  cases 
cited.  It  requires  that  the  fee  be 
reasonable  and  fixed  by  the  court, 
and  does  not  permit  It  to  be  taxed 
against  the  carrier  until  the  plain- 
tlfTa  demand  has  been  adjudged 
upon  full  Inquiry.  To  be  valid  In 
these  circumstances  the  validity  of 
the  provision  Is  not  doubtful  but 
certain"). 

51.  Meeker  v.  Lehigh  Valley  R. 
Co.,  236  U.  S.  412,  36  SCt  328.  69  L. 
ed.  644, 

52.  U.  S. — Interstate  Stock-Yards 
Co.  V.  Indianapolis  Union  R.  Co..  99 
Fed.  472-  Menacho  v.  Ward.  27  Fed. 
629,  23  Blatchf.  502;  Coe  v,  Louis- 
ville, etc..  R.  Co..  3  Fed.  775. 

Ga. — Merchants',  etc..  Transp.  Co. 
V.  Granger.  132  Ga.  167.  68  SE  700. 

N.  Jj — Rovers  Locomotive,  etc.. 
Works  v.  Brie  R.  Co.,  20  N.  J.  Eq. 
379. 

N.  T, — Windsor  v.  New  York  Cent., 
etc.  R.  Co..  82  Miss.  38,  143  NYS  646. 

Oh. — Scofleld  V.  Lake  Shore,  etc., 
R.  Co.,  43  Oh.  St.  571,  3  NE  907.  54 
AmSR  846;  Johnson  Coal  Min.  Co.  v. 
Hocking  Valley  R.  Co.,  14  OhNP 
209. 

Pa. — Continental  Coal  Co.  v.  Penn- 
sylvania R.  Co.,  13  Pa.  Dist.  702: 
Central  Iron  Works  v.  Pennsylvania 
R.  Co..  S  Pa.  Dist.  247,  17  Piu  Co. 
661. 

Tex, — Missouri,  etc.,  R.  Co.  v. 
Seeger,  fciv.  A.)  175  SW  713. 

Eng. — Parkinson  v.  Great  West- 
ern R.  Co.,  Lu  R.  6  C.  P.  6B4 ;  Banna- 


tyne  v.  Great  Southern,  etc.,  R  Co.. 
12  R.  &  Can.  Tr.  Cas.  105.. 

[a]  lUmedy  at  Uv  Isadsftvala. — 
(1)  "The  nature  of  the  wrong  com- 
plained of,  the  fact  that  it  is  of  a 
continuing  character,  that  it  is  not 
susceptible  of  accurate  pecuniary 
estimation,  and  that  resort  to  actions 
at  law  would  Involve  a  multiplicity 
of  suits,  none  of  which  would  end 
the  litigation,  all  tend  to  make  It 
manifest  that  the  remedy  in  a  court 
of  law  Is  not  as  adequate  to  afford 
relief  as  is  the  remedy  in  a  court  of 
equity.  The  Jurisdiction  in  equity 
does  not  depend  upon  the  fact  that 
there  is  no  reme^  at  law  It  Is 
afforded  whenever  the  remedy  at  law 
Is  not  as  full,  adequate,  and  com- 
plete as  in  a  court  of  equity."  Inter- 
state Stock-Yards  Co.  v.  Inalanapolls 
Union  R.  Co..  99  Fed.  472.  483.  (2) 
"There  might  be  cases  where  the 
remedy  by  civil  suit  for  damages  at 
common  law  would  be  practically  in- 
effectual on  account  of  the  difficulty 
of  proving  large  damages,  or  Ute 
Incompetence  of  a  muUlplielty  of 
such  suits  to  abate  a  continued 
grievance,  or  for  other  reasons:  In 
such  cases  there  would  be  a  plain 
and  adequate  remedy,  where  uiere 
ought  to  be  one  by  the  reinforcing 
operation  of  an  injunction,  or  by  in- 
dictment. Information,  or  other  com- 
mon, familiar,  and  appropriate  coursa 
of  law."  McDuffee  v.  Portland,  etc., 
R.  Co.,  S2  N.  H.  480,  461.  13  AmR  72. 

[b]  Bvls  appUed^d)  A  railroad 
company  may  be  enjoined  from 
charging  an  express  company  higher 
rates  than  those  charged  to  other 
companies  by  the  same  railroad. 
Southern  Express  Co.  v.  Memphis, 
etc.,  R.  Co.,  8  Fed.  799,  2  Mc- 
Crary  670.  (2)  A  railroad  com- 
pany may  be  enjoined  from  blndinr 
Itself  to  deliver  to  a  particular 
stockyard  all  live  stock  coming  over 
its  line  to  that  destination  and  re- 
fusing to  grant  the  same  privilege 
to  other  stockyards  similarly  situ- 
ated. McCoy  v.  Cincinnati,  etc..  R. 
Co.,  13  Fed,  3.  (3)  Where,  by  a  long 
course  of  business  dealing,  the  de- 
fendant carrier  had  given  the  plain- 
tiff shippers  the  same  unrestricted 
right  of  access  to  stockyards  as  was 
given  to  their  competitors,  and  where 
such  right  of  access  was  taken 
away  by  defendant  from  plaintiffs, 
but  not  from  their  competitors,  occa- 
sioning great  Inconvenience  to  plain- 
tiffs and  their  customers,  to  their 
Irreparable  loss  through  losing  op- 
portunities for  sales  of  stock,  plain- 
tiffs having  no  adequate  remedy  at 
law,  they  were  entitled  to  an  Injunc- 
tion restraining  defendant  from  dis- 
criminating between  them  and  their 
competitors.  Windsor  v.  New  York 
Cent.,  etc.  R.  Co.,  82  Miss.  38.  143 
NYS  846.  (4)  Where  a  railroad  com- 
pany lays  side  tracks  and  makes 


rerlatw  easas,  flsrstopMsata  and  ciliaDg—  In  the  law  see  cumulative  Annotations,  aapa  j^ltle^  ^^^^^y^^y^^g^^*^' 
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filing,  application,  or  enforcement  of  an  interstate 
rate  on  the  ground  that  it  is  discriminatory  in 
advance  of  action  thereon  by  the  interstate  com- 
merce commission  which  is  vested  by  the  Interstate 
Commerce  Act  with  exclusive  jurisdiction  to  deter- 
mine such  questions  in  the  first  instance."*  It  is 
only  when  a  ruling  has  been  made  by  the  commis- 
sion that  the  powers  of  a  court  of  equity  can  be 
invoked  for  the  enforcement  of  the  ruling  if  the 
carrier  refuses  to  comply  with  it."  Before  a  court 
of  equity  will  grant  an  injunction,  it  must  be  fully 
satisfied  that  its  orders  will  not  likewise  work  a 
discrimination.'"  It  is  not  a  prerequisite  that 
plaintiff  should  have  first  established  his  rights  by 
an  action  at  law.*^  The  fact  that  an  action  at  law 
is  given  to  recover  treble  damages  does  not  prevent 
a  court  of  equity  from  entertaining  a  bill  to  restrain 
the  carrier  from  continuing  illegal  discrimination, 
and  when  such  a  bill  has  been  filed,  it  will  assume 
jurisdiction  over  the  jvhole  matter  and  will  award 
damages  for  the  actual  injuries  shown  to  have  been 
sustained  through  the  illegal  discrimination.'^  An 
injunction  will  of  course  be  denied  where  the  evi- 
dence does  not  show  that  the  rates  are  discrimina- 
tory." 

[$  817]  (2)  By  Federal  Oovenment.  Prior  to 
the  passage  of  the  Elkins  Act  the  government  was 
without  power  to  commence  a  proceeding  in  equity 
against  a  common  carrier  to  restrain  it  from  dis- 
criminating in  its  rates,^  especially  where  there  had 


been  no  antecedent  order  of  the  interstate  commerce 
commission  forbidding  the  alleged  discrimination 
and  a  failure  of  defendant  to  comply  with  the 
order.*"  But  under  the  Elkins  Act  such  an  action 
may  now  be  maintained  on  behalf  of  the  United 
States  by  one  of  its  law  officers  at  the  request  of 
the  interstate  commerce  commission,'"  or  by  such 
law  officer  on  his  own  motion;"  and  he  may  insti- 
tute a  proceeding  to  restrain  discrimination  by  car- 
riers without  prior  investigation  on  the  part  of  the 
interstate  commerce  commission.**  The  statute  ap- 
plies not  only  to  violations  of  the  Elkins  Act  sub- 
sequent to  its  enactment  but  also  to  every  violation, 
whether  previously  or  subsequently  committed."* 
The  statute  authorizes  suits  to  enjoin  diBcrimination 
only  i^ainst  common  carriers.*^ 

818]  (S)  By  Interstate  Commerce  Oommis- 
sion.  Suit  may  be  maintained  in  equity  by  the  in- 
terstate commerce  commission  to  compel  obedience 
to  an  order  made  by  it  forbidding  the  carrier  to 
continue  unjust  discrimination.** 

619]  (4)  Form  of  lujimction.  Where  a  car- 
rier has  been  adjudged  guilty  of  discrimination,  it 
may  be  restrained  from  further  violations  of  the 
act,  but  should  not  be  enjoined  in  general  terms 
from  violating  the  act  in  the  future  in  any  partic- 
ular.*' 

[$  820]  b.  Suits  against  State  Railroad  Coin- 
mission.  In  a  suit  by  a  local  chamber  of  commerce 
to  enjoin  the  enforcement  of  an  order  of  the  rail- 


switch  connections  for  coal  shippers 
whose  mines  are  located  along  its 
line  of  road,  an  Injunction  will  lie  to 

Srevent  discrimination  between  dif- 
erent  shippers  witli  respect  to  the 
ttse  of  such  facilities  and  to  com- 

Sel  an  equal  service  to  all.  Qulnn 
oal  Co.  V.  Hocklne  Valley  R.  Co.,  32 
Oh.  Cir.  Ct.  700.  (K)  An  injunction 
will  issue  to  prevent  a  railroad  com- 

g&ny  from  charKlng,  in  violation  of 
onst.  art  17  S  3,  a  rreater  rate  for 
transportation  of  freight  a  shorter 
distance  •  than  la  charged  for  its 
transportation  In  the  same  direction 
to  a  more  distant  station.  Central 
Iron  Works  v.  Pennsylvania  R.  Co.. 
S  Pa.  Dlst.  247,  17  Pa.  Co.  6S1.  (6) 
A  coal  company  may  maintain  a 
bill  in  equity  for  a  mandatory  in- 
junction to  compel  a  carrier  to  fur- 
nish sidings  ana  switch  connections 
at  plalntifrs  expense,  so  as  to  enable 
it  to  ship  its  product  over  the  road, 
where  a  case  of  discrimination  Is 
made  out  by  the  bill.  Continental 
Coal  Co.  V.  Pennsylvania  R.  Co.,  13 
Pa.  Dlst  702.  (7>  Under  Rev.  St.  art 
8670,  a  railroad^  by  refusing  to  de- 
liver to  plaintiff,  doing  business  on 
its  spur  track,  shipments  from  lo- 
calities or  persons  served  not  by  its 
own,  but  by  connecting,  lines,  unlaw- 
fully discnmtnates  against  such  lo- 
calities or  persons,  and  may  be  en- 
joined. Missouri,  etc.,  R.  Co.  v. 
Seeger,  (Tex.  Civ.  A.)  175  SW  713. 

fc]  Parties, — A  terminal  or  belt 
railroad  company  which  owns  and 
leases  tracks  and  switches  In  and 
around  a  city  and  entirely  wlthtn 
one  state,  and  which  has  entered  into 
a  contract  with  the  several  roads 
entering  the  city,  under  which  its 
property  Is  entirely  managed  and 
operated  by  a  board  of  managers 
composed  of  a  member  selected  by 
each  of  such  roads  who  pay  a  fixed 
rental  therefor.  Is  a  proper,  but  not 
a  necessary,  party  to  a  suit  against 
such  roads  for  violating  the  Inter- 
state Commerce  Act  by  discriminat- 
ing against  a  business  establishment 
located  on  its  lines,  and  Its  joinder 
In  such  suit  does  not  deprive  a 
federal  court  of  jurisdiction.  Inter- 
state Stoch-Tards  Co.  v.  Indianapolis 
Union  R.  Co..  99  Fed.  472. 

53.  Columbus  Iron,  etc..  Co.  v. 
Kanawha,  etc.,  R.  Co.,  178  Fed.  261, 
101   CCA   «21;   Central  Stock-Tards 


Co.  V.  Louisville,  etc.,  R.  Co.,  112  Fed. 
823.  See  also  supra  |  808.  And  see 
Southern  Pac.  Co.  v.  Colorado  Fuel, 
etc..  Co..  101  Fed.  779,  41  CCA  12 
[app  dlsm  46  L.  ed.  1264  mem.  22  SCt 
934  mem]  (holding,  under  the  stat- 
ute as  ft  then  was,  that  neither 
commission  nor  court  had  power  to 
prescribe  maximum  rates). 

[a]  A  state  oonrt  has  no  Jwlfl- 
dletion  of  a  suit  asking  an  amenda- 
tory injunction  to  compel  carriers 
to  cease  alleged  unjust  discrimina- 
tions against  complainants  in  the 
matter  of  rates  of  freight  on  inter- 
state shipments.  Sheldon  v.  Wabash 
R.  Co..  105  Fed.  786. 

64.  Central  Stock-Tards  Co.  v. 
Louisville,  etc.,  R.  Co.,  112  Fed.  823; 
Farmers'  L.  &  T.  Co.  v.  Northern 
Pac.  R.  Co..  83  Fed.  249. 

65.  Chouteau  v.  Union  R..  etCu  Co., 
22  Mo.  A.  286.  See  also  Louisville, 
etc.,  R.  Co.  V.  Pittsburgh,  etc..  Coal 
Co.,  Ill  Ky.  960,  64  SW  969,  23  KyL 
1318,  98  AmSR  447,  65  LRA  601 
(holding  that  it  was  error  to  grant 
a  mandatory  injunction  to  compel  de- 
fendant to  stand  freight  cars  on  Its 
track  In  the  center  of  the  street  In 
front  of  plaintiff's  property  to  be 
loaded,  In  the  absence  of  express 
authority  from  the  city  to  use  the 
street  in  that  way,  and  of  conclu- 
sive testimony  that  It  would  not  be 

grejudiclal  to  the  use  of  the  track 
y  defendant's  other  patrons). 
6S.    Scolleld  V.  Lsike  Shore,  etc., 
R.  Co.,  4S  Oh.  St  671,  6  NB  907,  B4 
AmR  846. 

67.  Roberts  v.  Philadelphia,  etc., 
R.  Co.,  22  Pa.  Dlst.  935. 

68.  Roberts  v.  Philadelphia,  etc., 
R,  Co.,  22  Pa.  Dlst.  B3G. 

69.  Missouri  Pac.  R.  Co.  v.  U.  S., 
189  U.  S.  274,  23  SCt  607.  47  L.  ed. 
811;  U.  S.  V.  Atchison,  etc.,  R.  Co.. 
142  Fed.  176,    Contra  U.  S.  v.  Mlchl- 

?an  Cent.  R.  Co.,  122  Fed.  644 
dictum). 

60.  U.  S.  V.  Atchison,  etc.,  R.  Co., 
142  Fed.  176.  See  also  Blast  Tennessee, 
etc.,  R.  Co.  V.  Inter.  Com.  Commn.,  181 
U.  8.  1.  27.  21  SCt  516,  46  L.  ed.  719 
(where  the  court  said:  "Whilst  the 
court  has  In  the  discharge  of  its 
duty  been  at  times  constrained  to 
correct  erroneous  constructions 
which  have  been  put  by  the  com- 
mission upon  the  statute,  It  has 
steadily  refused  ...  to  assume  to 


exert  Its  original  judgment  on  the 
facts,  where,  untfer  the  statute,  it 
was  entitled,  before  approaching  the 
facts,  to  the  aid  which  must  neces- 
sarily be  afforded  by  the  previous 
enlightened  judgment  of  the  com- 
mission upon  such  subjects"). 

61.  Missouri  Pac.  R.  Co.  v.  U.  S., 
189  U.  S.  274,  23  SCt  607,  47  L.  ed. 
811;  U.  S.  V.  Michigan  Cent.  R.  Co., 
122  Fed.  544.  See  also  U.  S.  v. 
Milwaukee  Refrigerator  Transit  Co., 
142  Fed.  247  (where  a  bill  for  In- 
junction against  rebating  was  held 
sufficient). 

ea.  U.  8.  T.  Milwaukee  Refriger- 
ator Transit  Co.,  146  Fed.  1007. 

68.  U.  S.  V.  Milwaukee  Refriger- 
ator Transit  Co.,  146  Fed.  1007. 

64.  U.  S.  V.  Michigan  Cent.  R.  Co.. 
122  Fed.  644.  And  see  Missouri  Pac. 
R.  Co.  V.  U.  S.,  189  U.  S.  274.  28  SCt 
607.  47  L.  ed.  811. 

65.  U.  S.  V.  Uidon  Stockyurd,  etc., 
Co.,  192  Fed.  330  [aff  226  U.  S.  286, 
67  L.  ed.  226,  S3  SCt  88]  (holding  that 
a  stockyards  company,  authorized  by 
Its  charter  to  build  and  operate  a 
railroad,  and  which  did  build  and 
operate  one  in  interstate  commerce, 
on  leasing  its  line  and  equipment  for 
a  term  of  years  to  an  Independent 
operating  company,  ceased  to  be  a 
"common  carrier"  engaged  In  Inter- 
state commerce,  and  Is  not  subject  to 
the  provisions  of  the  act  as  such 
because  It  receives  as  rental  a  share 
of  the  net  earnings  of  its  road,  nor 
because  the  owner  of  a  majority  of 
its  stock  also  owns  a  majority  of 
the  stock  of  the  lessee). 

66.  Interstate  Commerce  Commn. 
V,  Western  New  York,  etc.,  R.  Co.,  82 
Fed.  192. 

[a]  EvlOenoe  heUl  to  snstaln  find- 
ittfm  of  Interstate  oommeroe  oom- 
muslon  that  rates  were  unduly 
dlacvlnUnatlTe. — Interstate  Commerce 
Commn.  v.  Loiilsvllle,  etc.,  R.  Co.,  118 
Fed.  613. 

67.  New  York,  etc.,  R.  Co.  v.  Inter- 
state Commerce  Commn.,  200  U.  S. 
361.  26  SCt  272.  BO  L.  ed.  B15. 

[a]  Season  fov  role.; — "The  con- 
tention, therefore.  Is  that  whenever 
a  carrier  has  been  adjudged  to  have 
violated  the  act  to  regulate  commerce 
in  any  particular  It  Is  the  duty  of 
the  court,  not  only  to  enjoin  the 
carrier  from  further  like  violations 
of  the  act,  but  to. 
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road  eonunisBion  fixing  ntes  between  oitieSi  the 
merohants  doiiu;  busmess  along  the  line  of  the  load 
may  pn^>eTly  be  joined  as  plaintiffs."  The  bur- 
den of  proof  is  in  all  cases  on  the  eomplaimog 
party  to  show  that  the  rates  are  uigust  and  diserim- 
inatoiy."  Where  there  is  no  complaint  as  to  the 
rates  firom  the  standpoint  of  revenue  to  the  carriers, 
the  court  must  assume  that  the  rates  are  sufficiently 
high,  if  the  same  average  is  maintained,  to  furnish 
sii^cient  revenue.™ 

[$  821]  4.  Mandamus.  The  duty  of  a  common 
carrier  to  treat  all  shippers  alike  can  be  enforced 
by  mandamus,  irrespective  of  any  le^slative  enact- 
mcnt  or  special  mandate  from  any  commission  or 
other  administrative  board,  as  the  duty  arises  from 
the  fact  that  it  is  a  common  carrier.^^  But  this  is 
subject  to  the  rule  that  in  matters  involving  the 
exercise  of  the  administrative  functions  of  the  in- 
terstate commerce  commission,  the  courts  have  no 
jurisdiction  until  that  body  has  acted  in  the  mat- 
tor  J'"'*  Where  a  railroad  company  undertakes  to 
render,  as  a  common  carrier,  particular  services  to 
one  person,  It  cannot  lawfully  refuse  to  render  simi- 


ilar  services  to  other  persons  under  like  einiim- 
stances  on  the  payment  of  like  eompensation,  and  if 
it  does  so  refuse  it  may  be  compelled  by  mandamus 
to  render  to  all,  under  like  eircumstanees,  the  same 
servie^  in  the  same  manner,  and  for  the  same  com- 
pensation." Wh«re  there  is  no  absolute  duty  to 
construct  E^nrs  and  sidetracks,  or  to  permit  them 
to  be  connected  with  the  carrier's  line,  mandamus 
will  not  lie  to  compel  such  construction  or  permis- 
sion." 

[$  822]  6.  Qqo  Warranto.  A  corporation  which 
fixes  a  rate  of  freight  per  hundred  pounds  for  carry- 
ing petroleum  oil  in  tiuik  cars  which  is  substantially 
lower  than  its  rate  ftn  transporting  in  barrels  in 
carload  lots  exercises  a  £ruxehise  juivil^  or  right 
in  contravention  of  law,  within  the  meaning  of  a 
statute  which  authorizes  an  action  of  quo  warranto 
to  be  broi^ht  against  a  corporation  tmder  these 
circumstances.'* 

823]  J.  Unjust  Discrimination  Ordinarily  a 
Question  of  Fact.  TT&ually  the  question  of  whether 
there  is  an  unjust  discrimination  is  a  question  of 
fact  for  the  jury,'*  but  when  the  facts  are  ascer- 


f;dneral  terms  not  to  violate  the  act 
n  the  future  in  any  particular.  In 
other  words,  the  proposition  Is  that 
by  the  effect  of  a  Judement  against 
a  carrier  concerning  a  specific  vio- 
lation of  the  act,  the  carrier  ceases 
to  be  under  the  protection  of  the 
law  of  the  land  and  must  thereafter 
conduct  all  Its  business  under  the 

Jeopardy  of  punishment  for  contempt 
or  violating  a  general  injunction. 
To  state  the  proposition  Is,  we  think, 
to  answer  It."  New  York,  etc.,  R. 
Co.  V.  Interstate  Commerce  Commn., 
200  U.  S.  361,  404.  26  SCt  272,  fiO  L. 
ed.  616. 

68.  State  R.  Commn.  v.  Galveston 
Chamber  of  Commerce,  SI  Tex.  Civ, 
A.  476.  116  SW  94. 

68.  State  R.  Commn.  v.  Galveston 
Chamber  of  Commerce,  Bl  Tex.  Civ. 
A.  478,  116  SW  94. 

{a]  What  mut  be  sliowa*— Under 
a  statute  which  provides  that  the 
burden  of  proof  shall  rest  on  the 
party  attacking  the  validity  of  rates 
established  hj  a  railroad  commis- 
sion, one  who  sues  to  enjoin  It  from 
enforcing  rates  fixed  by  It  has  the 
burden  of  showing  that  the  rates  are 
discriminatory  aitainst  persona  or 
localities  for  a  like  and  contempo- 
raneous service  and  are  therefore 
unreasonable  and  unjust.  Galveston 
Chamber  of  Commerce  v.  State  R. 
Comn.,  (Tex.  Civ.  A.)  137  SW  787. 

[b]  AdmlnflilUtr  of  mdeiioe^ 
Where  the  petition.  In  a  suit  to  en- 
join the  railroad  commission  from 
enforcing  rates  to  Galveston,  alleged 
that  there  was  nothing  in  the  local 
condlUons  aftactlng  the  ehiument  of 
goods  Into  Galveston  justifying  the 
^arglng  of  any  greater  freight  rate 
than  applied  between  other  polnta  In 
the  state  for  similar  servfces,  and 
that  the  excuse  of  the  railroad  com- 
mission. In  requiring  freight  rates 
to  Galveston,  higher  than  those  re- 
quired to  another  city,  was  to  de- 
prive Galveston,  and  the  persons  en- 
gaged in  business  tbere,  of  natural 
advantages,  and  to  arbitrarily  put 
the  other  city  on  a  plane  of  commer- 
cial equality  In  the  business  of  hand- 
ling goods,  evidence  as  to  whether 
a  lower  rate  to  Galveston  would  be 
a  sufficient  Charge  was  admlsalble 
as  material  to  the  lasua  Galveston 
Chamber  of  Commerce  v.  State  R. 
Commn..  (Tex.  Civ.  A.)  137  SW  787. 

VO.  Galveston  CThamber  of  Com- 
merce v.  State  R.  (i:ommn.,  (Tex.  Civ. 
A.)  137  SW  737. 

71.  Missouri  Pac.  R.  Co.  v.  Iiara- 
bee  Plour  Mills  Co..  211  U.  S.  612. 
29  SCt  214.  53  L.  ed.  352  [aff  74 
Kan.  808.  86  P  7S1.  See  also  gener- 
ally Mandamus  [26  Cyc  36B]. 

[a]    Gist  of  action, — In  mandamus 


under  the  act  of  March  2,  18S9  (26 
U.  S.  St.  at  L..  865  C  382),  to  compel 
a  common  carrier  to  move  and  trans- 
port Interstate  traffic,  or  to  furnish 
cars  or  other  facllttleB  for  such 
transportation,  on  the  ground  that 
there  has  been  such  a  violation  of 
the  Intertsate  Commerce  Act  (24 
U.  S.  St.  at  L.  379  c  104),  as 
prevents  the  relator  from  having 
Interstate  traffic  moved  by  the  com- 
mon carrier  at  the  same  rates  as 
are  (barged,  or  on  terms  as  favorable 
as  those  Riven,  by  the  carrier  for  like 
traffic  under  similar  conditions  to  any 
other  shipper,  the  gist  of  the  whole 
proceeding  la  an  unjust  discrimina- 
tion In  favor  of  one  shipper  over 
another  similarly  situated,  and  that 
character  of  discrimination  must  not 
only  be  pleaded,  but  must  also  be 
proved,  by  the  relator;  otherwise  the 
writ  will  be  denle«a.  U.  S.  v.  Nor- 
folk, etc..  Co.,  109  Fed.  831. 

71^^.  See  Commerce.  See  also 
supra  gs  62,  808.  Compare  U.  S.  v. 
Pacific,  etc.,  R.,  etc.,  Co.,  4  Alaska 
630  (holding  that  no  mandamus  pro- 
ceedings can  be  Instituted  on  account 
of  alleged  discrimination  or  prefer- 
ences until  the  same  has  been  sub- 
mitted to  the  commission  and  a 
ruling  obtained,  unless  It  Is  tn  some 
Instances  where  the  discrimination 
is  so  plain  and  the  duty  of  the 
carrier  so  apparent  as  not  to  require 
the  exertion  of  the  discretion  con- 
ferred on  the  commission  by  the 
act  to  determine  whether  or  not  the 
law  has  been  violated). 

7a.  State  V.  Atlantic  Coast  Line 
R.  Co.,  61  Pla.  678,  40  S  875,  62  Pla. 
G46,  41  S  706,  12  L-RANS  506. 

78.  Northwestern  Warehouse  Co. 
V.  Oregon  R..  etc.,  Co..  82  Wash.  218. 
73  P  388.  See  also  generally  .Man- 
damus r26  Cyc  365]. 

[a]  Sole  HQ^ed^The  owner  of 
a  warehouse  or  elevator  oannot  com- 
pel a  railroad  company  to  extend  a 
spur  of  its  track  away  from  Its  ex- 
isting tracks  and  over  land  not  be- 
longing to  the  railroad,  when  It  has 
never  done  a  like  service  for  other 
shippers  In  the  same  line  of  business, 
but  has  confined  its  service  to  accord- 
ing them  facilities  for  shipment  by 
granting  to  them  leases  on  Its  right 
of  way  for  the  construction  of  ele- 
vators abutting  on  its  tracks.  And 
in  a  proceeding  to  enforce  by  man- 
dajnus  a  demand  on  a  railroad  com- 
pany for  an  extension  of  Its  track  to 
plfitntlff's  warehouse,  an  alternative 
ofTer  to  accept  from  defendant  a  lease 
of  a  portion  of  its  right  of  way.  in 
accordance  with  Its  policy  In  dealing 
with  other  like  shippers,  cannot  be 
enforced  as  a  demand  for  a  lease, 
when  the  offer  to  accept  a  lease  was 


too  Indefinite  In  its  terms  to  be  made 
the  basis  for  a  writ  of  mandate. 
Northwestern  Warehouse  Co.  v.  Ore- 

ron  R.,  etc.,  Co.,  82  Wash.  218,  73  P 
88 

74.  State  V.  Cincinnati,  etc..  R. 
Co.,  47  Oh.  St.  130,  23  NE  928,  7 
LRA  319. 

75.  U.  S. — Interstate  Commerce 
Commn.  v.  Alabama  Midland  R.  Co.. 
168  U.  S.  144,  18  SCt  46,  42  L.  ed. 
414;  Texas,  etc.,  R.  Co.  v.  Interstate 
Commerce  Commn,,  162  U.  S.  197,  16 
SCt  66S,  40  U  ed.  940;  Detroit,  etc.. 
R.  Co.  V.  Interstate  Commerce 
Commn.,  74  Fed.  803,  21  CCA  108 
faff  167  U.  S.  6S3.  17  SCt  986,  42 
L.  ed.  306]. 

111. — P«o.  V.  Chicago,  etc.,  R.  Co.. 
270  III.  232,  110  n!^  iil;  Savlts  v. 
Ohio,  etc,  R.  Co.,  160  111.  208,  27  NE! 
235. 

Ind. — ^Louisville,  etc..  R.  Co.  v.  Wil- 
son. 132  Ind.  617.  32  NB  811,  18  LRA 

105. 

Iowa. — Hopper  v.  Chicago,  etc.,  R. 
Co.,  91  Iowa  639,  60  NW  487;  Faxon 
V.  Illinois  Cent.  R.  Co.,  66  Iowa  427. 
9  NW  334. 

N.  Y. — Root  V.  Long  Island  R.  Co., 
114  N.  T.  300,  21  NET  403,  11  AmSR 
643,  4  LRA  831, 

Tex. — Houston,  etc.,  R.  Co.  v.  Rust, 
58  Tex.  98. 

Eng. — Olympla  Oil,  etc.,  Co.  v. 
Nortn-EIaatern  R,  Co.,  30  T.  L.  R. 
236;  Abram  Coal  Co.  v.  Great  Cent. 
R.  Co.,  19  T.  L.  R.  664. 

[a]  ninxtrationa. — (i)  The  effect 
of  the  competition  of  rival  lines  In 
justifying  rates  Is.  In  every  case,  a 
Question  of  fact  which  is  not  to  be 
settled  by  any  presumptions,  either 
prima  facie  or  conclusive.  The  ques- 
tion  is  to  be  tried  in  the  courts, 
under  the  same  rules  as  to  presump- 
tions, burden  of  proof,  and  the  like, 
whether  or  not  the  carrier  has  ap- 
plied to  the  commission,  In  the  first 
instance,  for  permission  to  charge 
less  for  a  longer  than  for  a  shorter 
haul.  Detroit,  etc.,  R.  Co.  v.  Inter- 
-state  Commerce  Commn..  74  Fed,  803, 
21  CCA  103  taff  167  U.  S.  633.  17  SCt 
986.  42  L.  ed.  306],  (2)  Whether 
the  difference  of  twelve  cents  per 
hundredweight  between  defendant 
company's  local  rate  from  Hannibal 
to  Hepier  and  its  proportion  of  the 
through  rate  from  Chicago  was  an 
undue  and  unreasonable  preference 
or  advantage  over  the  local  shipper, 
within  the  meaning  of  section  S  of 
the  Interstate  Commerce  Act,  was  a 
question  for  the  jury.  XT.  S.  v.  Toser, 
39  Fed.  36».  89  Fed.  204.  (3)  Where. 
In  an  action  against  a  railway  com- 
pany tor  diaorlminatlon  against  a 
shipper.  In  violation  of  Ktrby  Dig. 
E  6804.  making  it  the  duty  of  carriers 


For  Ivter  sasMi  developments  and  tOumgw  In  the  law  see  cumulative  Annotations,  same  title.  paM  and  note  number. 
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tained  the  qnesti<m  of  nnreaBonable  diaeriinination 
is  one  for  the  court.'*  And  where  it  is  difficult  to 
point  out  clearly  the  eircumstaneea  or  conditions 
which  produce  the  dissimilarity,  the  doubt  should 


be  resolved  in  favor  of  the  object  of  the  law,  and 
the  circumstances  and  conditions  should  be  taken 
as  substantially  similar." 


XXm.   STATUS  OF  OOITrBAOTS  IN  VIOLATION  OF  STATUTES  AGAINST  DISOBIMINATION 


[i  824]  A.  Oonteacts  in  Violation  of  Interstate 
Oommerce  Law —  1.  In  General/"  Contracts  which 
are  in  violation  of  the  provisions  of  the  Interstate 
Commerce  Act  prohibiti^  unjust  discrimination  are 
void  and  unenforceable. 

825]  2.  Effect  on  Oarrier's  Sight  to  Secover 
Schedule  Bates— a.  In  OmieTflQ.    freight  charges 


for  interstate  shipments  are  governed  by  the  regu- 
lar published  tar^  rates,  and  there  ean  be  no  de- 
parture therefrom.*  One  of  the  principal  purposes 
of  the  Interstate  Commerce  Act  was  to  enijoin  on 
carriers  the  positive  duty  to  establish  schedule  of 
reasonable  rates  which  should  have  a  uniform  appU- 
eation  to  all,  and  which  should  not  be  depai'ted  from 


to  furnish  cars  without  discrimina- 
tion, the  evidence  of  the  shipper 
showed  that  the  company  refused  to 
furnish  cars  to  him  while  furnish- 
ing ca.rs  to  others,  and  that  many  of 
the  company's  cars  were  in  the  serv- 
ice of  other  roade,  and  the  evidence 
of  the  company  showed  a  sufficfent 
equipment  for  the  usual  demands,  and 
that  more  cars  could  not  be  furnished 
on  account  of  an  unforeseen  demand, 
and  that  the  shipper  received  a  fair 
proportion  of  the  cars  available,  the 
questions,  whether  the  company  was 
properly  equipped  to  supply  the 
usual  demand,  whether  the  company 
was  permitting  Its  cars  to  be  in  the 
service  of  other  roads,  or  whether 
they  were  unavoidably  out  of  reach 
at  the  time  of  the  alleged  unpre- 
cedented demand,  were  for  the  jury. 
St.  Louis  Southwestern  R.  Co.  v. 
Leder,  79  Ark.  59.  95  SW  170.  (4) 
What  ts  reasonable  equality  in  the 
rates  for  the  carriage  of  merchan- 
dise of  the  same  description  between 
the  same  points  Is  a  question  of  fact. 
State  V,  Centra]  Vermont  R.  Co.,  81 
Vt.  463,  71  A  194,  130  AmSR  1066. 

[b]  "SahBtantlaUy  dmUar"  oonOl- 
tiona. — ^Whether  the  "circumstances 
and  conditions"  under  which  a  rail- 
road company  has  charged  a  greater 
compensation  for  a  shorter  than  for 
a  longer  haul  over  the  same  line 
were  '^'substantially  slmtlar,"  within 
the  meaning  of  S  4  of  the  Interstate 
Commerce  Law,  Im  a  question  for  the 
Jury.  Osborn«  v.  Chicago,  etc.,  R. 
Co..  48  Fed.  49  Iny  on  other  grounds 
52  Fed.  912}. 

76.  McGrew  v.  Missouri  Pac.  R. 
Co.,  230  Mo.  496.  132  SW  1076: 
Hoover  t.  Pennsylvania  R.  Co..  1B6 
Pa.  220.  27  A  282,  36  AmSR  43,  22 
LRA  263. 

77.  Missouri  Pac.  R.  Co.  v.  Texas, 
etc.,  R.  Co..  SI  Fed.  862. 

78.  Tower  of  feOeral  gffVMumant 
to  reguUite  rat**  oee  supm.  {  S31. 

79.  U.  S. — Southern  R.  Co.  V. 
Prescott,  240  U.  S.  682.  36  SCt  469, 
60  L.  ed-  836;  Atchison,  etc.,  R.  Co. 
V.  Robinson.  238  U.  S.  173,  34  SCt  556, 
58  L.  ed.  901;  Illinois  Cent.  R.  Co.  v. 
Henderson  El.  Co.,  226  U.  S.  441,  83 
9Ct  ITS,  57  L.  ed.  290;  Chicago,  etc., 
R.  Co.  V.  Kirby,  225  U.  3.  165.  32  SCt 
648.  56  L.  ed.  1033,  AnnOasl914A  501; 
Kansas  City  Southern  R.  Co.  v.  C.  H. 
Albers  Commn.  Co..  225  U.  S.  573.  32 
SCt  316,  56  L.  ed.  556;  Armour  Pack- 
ing Co.  V.  U.  e.,  209  U.  S,  56,  28  SCt 
428,  52  L..  ed.  681;  Texas,  etc.,  R.  Co. 
V.  Abilene  Cotton  Oil  Co.,  204  U.  9. 
426,  27  SCt  350,  51  L..  ed.  553.  9  Ann 
Cas  1076;  New  York,  etc.,  R.  Co.  v. 
Interstate  Commerce  Commn.,  200  U. 
S.  361,  26  SCt  272,  60  L.  ed.  515;  Gulf, 
etc.,  R.  Co.  V.  HeHey,  158  U.  S.  98,  15 
SCt  802.  39  L.  ed.  910;  Lewto  v. 
Southern  R.  Co..  217  Fed.  321.  133 
CCA  237;  Hamlen  v.  Illinois  Cent.  R. 
Co.,  212  Fed.  324;  Bngemoen  v.  Chi- 
cago, etc.,  R.  Co,,  210  Fed.  896.  127 
CCA  436;  Elwood  Grain  Co.  v.  St. 
Joseph,  etc.,  R.  Co.,  202  Fed.  845,  121 
CCA  163;  Chesapeake,  etc.,  R.  Co.  v. 
Standard  Lumber  Co.,  174  Fed.  107, 
98  CCA  81. 

Ala. — Ijoulsvllle,  etc.,  R.  Co.  v.  Mc- 
HuUen.  6  Ala.  A.  662,  69  S  683. 

Ark. — St.  Louis,  etc..  R.  Co.  v. 
Dixie  Cotton  Oil  Co.,  112  Ark.  147. 
165  SW  251;  Chicago,  etc..  R.  Co.  v. 
WhedtMe,  106  Ark.  287,  1E3  SW  S«: 


St.  Louis,  etc..  R.  Co.  v.  Wolf.  100 
Ark.  22,  139  SW  636.  AnnCasIfilSC 
1384;  Rdgar  Lumber  Co.  v.  Comle 
Stave  Co..  95  Ark,  449,  4K,  180  8W 
45a  [cit  Cyc]. 

Ga, — Savannah,  etc.,  R.  Co.  v.  Bun- 
dlck,  94  Ga.  775,  21  SE  995. 

111. — Indianapolis,  etc.,  R.  Co.  v.  Er- 
vin,  118  III.  250,  8  NE  862.  59  AmR 
369. 

Ind, — Baltimore,  etc..  R.  Co.  v.  New 
Albany  Box,  etc..  Co..  48  Ind.  A.  647, 
•J4  NE  906.  96  NE  28. 

Ind,  T. — Missouri,  etc.,  R.  Co.  v. 
Bowles,  1  Ind.  T.  250,  40  SW  899. 

Iowa, — Hermlnghauaen  v.  Adama 
Express  Co.,  167  Iowa  230,  149  NW 
234;  Siemansma  v.  Chicago,  etc.,  R. 
Co..  158  loTV-a  483.  139  NW  1077;  llc- 
Manus  v.  Chicago  Grea^  Western  R. 
Co.,  156  Iowa  359.  136  NW  769;  Winn 
V.  Amerlnan  Express  Co.,  149  Iowa 
259,  128  NW  663. 

Kan. — Schenberger  V.  Union  Pac. 
R.  Co..  84  Kan.  79,  113  P  4SS,  88  LRA 
NS  391  and  note. 

Ky. — Louisville,  etc.,  R.  Co.  v.  Cen- 
tral Stock  Yards  Co..  133  Ky.  148, 
97  SW  778.  30  KyL  18;  Chesapeake 
R.  Co.  V.  Mayesvllle  Brick  Co.,  132 
Ky.  643,  116  SW  1183. 

La. — Louisiana  R.,  etc.,  Co,  v. 
Holly,  127  La.  615,  53  S  882. 

Mo. — Ward  v.  Missouri  Pac.  R,  Co., 
158  Mo.  226,  58  SW  28;  Gerber  v. 
Wabash  R.  Co..  68  Mo.  A.  145. 

Mont. — Bullard  v.  Northern  Pac.  R. 
Co.,  10  Mont.  168.  25  P  120,  11  LRA 
246. 

Nebr. — Haurigan  v.  Chicago  R.  Co., 
80  Nebr.  139,  117  NW  100, 

N.  H. — American  Express  Co.  v. 
Kimball,  77  N.  H.  62,  86  A  58. 

N.  M. — Pecos  Valley,  etc.,  R.  Co.  v. 
Harris.  14  N.  M.  410.  94  P  951. 

N,  Y. — Pennsylvania  R,  Co.  v. 
Titus,  156  App.  Div.  830,  142  NYS 
43  [rev  216  H.  Y.  17,  109  NE  857]. 

N.  C. — Yoke  Furniture  Co.  v. 
Southern  R.  Co.,  162  N.  C.  138,  78  SB 
67. 

N.  D. — Smith  V.  Great  Northern  B. 
Co.,  15  N.  D.  195.  107  NW  56. 

Oh. — ScoAeld  V.  Lake  Shore,  etc., 
R.  Co.,  43  Oh.  St.  671,  3  NIS  907,  S4 

AmR  846. 

Okl. — ^Atohlson,  etc.,  R.  Co.  v. 
Holmes,  18  Okl,  92,  90  P  22. 

Or. — Zoller  Hop  Co.  v.  Southern 
Pac.  Co.,  72  Or.  262,  143  P  931;  Bald- 
win Sheep,  etc.,  Co.  v.  Columbia 
Southern  R.  Co.,  58  Or.  286.  114  P 
469. 

Pa. — Crane  R.  Co.  v.  New  Jersey 
Cent.  R.  Co.,  248  Pa.  333,  93  A  1076; 
New  Jersey  Cent.  R.  Co.  v.  Mauser, 
241  Pa.  603.  88  A  791,  49  LRANS  92; 
Pern  v.  Adams  Express  Co.,  20  Pa. 
Dist.  725.' 

S.  D. — Church  v.  Minneapolis,  etc., 
R.  Co.,  14  S.  D.  443,  S5  NW  1001. 

Tex. — Bergin  v.  Missouri,  etc.,  R, 
Co.,  (Civ.  A.)  150  SW  1184;  Houston, 
etc..  R.  Co.  V.  Dumas,  (Civ.  A.)  43 
SW  609. 

Va. — Oarolhia,  etc.,  R.  Co.  v.  Clinch 
Valley  Lumber  Co.,  112  Va.  540,  72 
SE  116:  Southern  R.  Co.  v.  Wilcox, 
99  Va.  394.  39  SB  144. 

Wash. — Southern  Pac.  Co.  v.  Frye, 
82  Wash.  9.  143  P  163;  F^shar  v. 
Great  Northern  R,  Co.,  49  Wash.  206, 
96  P  77. 

"The  Federal  law  Is  now  the  whole 
law  regulating  and  controlling  inter- 
state shipments.     It   was  ecacted 


without  condition  or  reservation,  and 
its  force  and  scope  ts  not  dependent 
upon  acceptance  of  its  terms  by  car- 
rier or  shipper.  The  law  makes  It 
their  duty  to  comply  with  It.  It  is 
not  wlthfn  the  power  of  either  the 
shipper  or  carrier,  by  contract  or 
otherwise,  to  choose  between  the  ap- 
plication of  the  State  and  Federal 
laws."  Adams  Expr&ss  Co.  v.  Cook, 
162  Ky.  592.  596,  172  SW  1096. 

[a]  Special  ooutMots. — ( l)  "Un- 
der the  federal  regulations  govern- 
ing Interstate  shipments,  the  defend- 
ant cannot,  by  a  mere  stipulation  in 
jin  Independent  contract,  such  as  a 
lease  of  an  elevator,  having  no  con- 
nection with  the  contract  of  ship- 
ment of  the  goods,  relieve  Itself  of 
Its  liabilities  as  a  common  carrier. 
It  can  do  this  only  in  the  mode 
pointed  out  in  such  regulations,  so 
that  all  shippers  will  be  treated  alike, 
which  would  not  be  the  case  If  de- 
fendant were  allowed  to  absolve  it- 
self by  a  clause  In  a  contract  leasing 
a  piece  of  property  to  the  shipper. 
American  Sugar  Refining  Co.  v.  Dela- 
ware, etc..  R.  Co..  207  Fed,  783,  126 
CCA  251.  If  the  defendant  could  re- 
lieve Itself  of  liability  by  a  special 
contract  to  one  shipper,  It  could  in 
this  manner  make  all  sorts  of  dts- 
crHmlnatlona  which  the  interstate 
commerce  laws  are  designed  to  pre- 
vent." Morrison  Grain  Co.  v,  Mis- 
souri Pac.  R.  Co.,  (Mo.  A.)  170  SW 
404.  407.  (2)  The  Interstate  Com- 
merce Act  having  defined  transporta- 
tion to  include  icing  charges,  a  car- 
rier, having  held  Itself  out  as  ready 
to  furnish  such  services,  was  re- 
quired to  make,  publish,  and  file  rates 
therefor,  and  could  not  recover  on  an 
implied  or  express  contract  Independ- 
ently of  the  rates  so  published  and 
filed.  Cudahy  Packing  Co.  v.  Grand 
Trunk  Western  R.  Co.,  215  Fed.  93, 
131  CCA  401. 

[b]  mmlslilng  oarS' — A  contract 
beftween  plaintiff,  a  lumber  company, 
and  defendant,  an  Interstate  railroad 
company,  by  which  plaintiff  agreed 
to  build  a  private  track  on  Its  own 
lands  connecting  with  defendant's 
line,  and  to  ship  all  of  Its  product, 
with  a  certain  exception,  over  de- 
fendant's road,  in  consideration  of 
which  defendant  agreed  to  furnish 
cars  and  to  carry  plaintiffs  product 
at  certain  rates  differing  from  its 
established  and  published  rates,  was 
an  entire  and  indivisible  agreement, 
and  being  illlegal  as  In  violation  of 
S  6  of  the  Interstate  Commerce  Act 
(24  U.  S.  St.  at  L.  380  c  104),  as 
amended  by  Act  March  2,  1889  (26 
U.  S.  St.  at  L.  855  c  382  |  1),  no  ac- 
tion can  be  maintained  for  Its  breach 
by  defendant  for  refusing  to  furnish 
cars.  Taenzer  v.  Chicago,  etc.,  R.  Co., 
191  Fed.  643,  112  CCA  153. 

[c]  Terminal  aervloes. — As  the 
terminal  services  incident  to  an  In- 
terstate shipment  are  within  the  fed- 
eral statutes  and  the  conditions  of 
liability  while  the  goods  are  retained 
after  notice  of  arrival  are  stipulated 
in  the  bill  of  lading  under  the  filed 
regulations,  the  conditions  thus  fixed 
are  controlling  and  the  parties  can- 
not substitute  therefor  a  special 
agreement.  Southern  R.  Co.  v.  Pres- 
cott, 240  U.  S.  632,  36  SCt  469  iTBV 
99  S.  C.  422,  83  SB  781].  > 
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as  long  as  the  established  sehedale  remains  unaltered 
in  tlio  manner  provided  for  by  law."^  The  right  of 
private  contract  between  the  shipper  and  the  car- 
rier, as  far  as  interstate  transportation  of  freight 
is  concerned,  has  been  entirely  abrc^ted  by  the 
enactment  of  the  Interstate  Commerce  Law.*^  Any 
contract  of  shipment  therefore  which  provides  for 
a  greater  or  less  rate  than  that  published  is  to  that 


extent  void  and  unenforceable,^  and  the  earner  is 
entitled  to  recover  the  rate  fixed  by  the  published 
tariff.**  So  far  as  interstate  shipments  are  con- 
cerned, it  is  both  the  right  and  the  duty  of  the  car- 
rier to  collect  freight  based  on  the  schedule  of 
rates  filed  with  the  interstate  eommeree  commis- 
sion.^ And  one  who  has  obtained  fnnn  a  common 
carrier  transportation  of  goods  at  a  rate  specified  in 


81.  Texas,  etc.,  R.  Co.  v.  Abilene 
Cotton  Otl  Co.,  204  U.  S.  27  9Ct 
850.  61  L.  ed.  E63,  9  AnnCui  1075; 
Interstate  Commerce  Commn.  v.  Cin- 
cinnaU,  etc.,  R.  Co.,  167  U.  S.  479,  17 
set  896,  48  U  ed.  243;  Cincinnati, 
etc.,  R.  Co.  V.  Interstate  Commerce 
Commn.,  162  U.  S.  184,  16  SCt  700,  40 
Jj.  ed.  936. 

88.  Armour  Pncklnv  Co.  v.  U.  S., 
209  U.  S.  66,  28  SCt  428,  62  L.  ed. 
681:  Texas,  etc..  R.  Co.  v.  Claco  OH 
Mill.  204  U.  S.  449.  27  SOt  856.  61  L. 
ed.  662;  Texaa,  etc.,  R.  Co.  v.  Abilene 
Cotton  Oil  Co.,  204  U.  S.  428,  27  SCt 
360.  61  L.  ed.  653,  9  AnnCas  1076; 
Texas,  etc.,  R.  Co.  v.  Mugrg.  202  U.  S. 
242,  26  SCt  628.  60  L.  ed.  1011;  Gulf, 
etc.,  R.  Co.  V.  Hefley.  168  U.  S.  98.  15 
sot  802,  39  L.  ed.  910;  Baltimore,  etc., 
R.  Co.  V.  New  Albany  Box,  etc..  Co., 
48  Ind.  A.  647,  94  NE  906,  96  NE  28: 
Baltimore,  etc.,  R.  Co.  v.  La  Due,  128 
App.  Dlv.  594,  112  NYS  964:  New 
York  Cent.,  etc.,  R.  Co.  v.  Smith,  62 
Misc.  626.  115  NYS  838;  Fisher  v. 
Ortet  Northern  R.  Co.,  49  Wash.  206, 
95  P  77. 

"The  resulting  effect  of  the  Fed- 
eral leg<ldation  resulatlns:  Interstate 
commsroe  is  to  remove  the  question 
of  ra^e  from  the  realm  of  private 
agreement.  Every  contract  of  car- 
riage by  a  common  carrier  engaged 
In  inters taite  commerce  must,  as  a 
matter  of  law,  be  at  the  rate  flxed 
and  established  as  provided  by  stat- 
ute, and  no  agreement  as  to  the  rate 
to  be  charged  ia  valid  or  enforclble 
If  It  varies  In  any  degree  from  the 
rate  thus  flxed  and  established." 
Baltimore,  etc..  R.  Co.  v.  La  Due,  128 
App.  Dlv.  594,  598,  112  NYS  964. 

■'After  the  tariff  rates  have  been 
duly  established,  as  provided  by  law, 
the  rate  on  any  gliven  shipment 
ceases  -to  be  a  matter  for  negotiation 
between  the  parties.  The  carrier  Is 
then  required  by  law  to  render  a 
service  for  the  public,  and  the  estab- 
lished freight  dharges  are  enforce- 
able, not  by  reason  of  any  contract, 
but  by  virtue  of  the  law  which  Axes 
the  rates."  Baltimore,  etc.,  R.  Co.  v. 
New  Albany  Box,  etc.,  Co.,  48  Ind.  A. 
647.  94  NE  906.  909,  96  NE  28. 

B3.  U.  S. — Louisville,  etc..  R.  Co. 
V.  Maxwell,  237  U.  S.  94.  35  SCt  494. 
69  Ii.  ed.  853,  LRA1915E  665;  Atchi- 
son, etc.,  R.  Co.  v.  Robinson,  233  U. 
3.  173,  34  sot  666,  68  L.  ed.  901  [rev 
36  Okl.  436.  129  F  20.  and  foil  At- 
chison, etc..  R.  Co.  V.  Moore,  233  V.  S. 
182,  34  SCt  668.  68  L.  ed.  90G  (rev  36 
Okl.  433,  129  P  24)]:  Boston,  etc..  R. 
Co.  V.  Hooker,  233  U.  S.  97,  34  SCt 
526,  68  Ii.  ed.  868,  LRA1915B  460,  Ann 
Casl916D  693;  KB.nsas  City  Southern 
R.  Co.  v.  Carl,  227  U.  S.  639,  33  SCt 
391,  67  L.  ed.  683:  Kansas  City  South- 
ern R.  Co.  V.  C.  H.  Albers  Commn. 
Co.,  223  U.  S.  573.  32  SCt  316,  56  L. 
ed.  556  [rev  79  Kan.  59,  99  P  8191; 
Armour  Pocking  Co.  v.  U.  S..  209  D. 
S.  56,  28  SCt  428.  62  L.  ed.  681;  Texas, 
etc.,  R.  Co.  v.  Cisco  Odl  Mill,  204  U. 
S.  449.  27  SCt  368.  61  L.  ed.  562; 
Texas,  etc..  R.  Co.  v.  Abilene  Cotton 
Oil  Co..  204  U.  S.  426,  27  SCt  350.  51 
L.  ed.  653.  9  AnnCas  1075;  Texas, 
etc.,  R.  Co.  V.  Mugg.  202  U.  S.  242,  26 
SCt  628.  60  L.  ed.  1011  [rev  98  Tex. 
352.  83  SW  800,  107  AmSR  633];  New 
York,  etc.,  R.  Co.  v.  Interstate  Com- 
merce Commn..  200  U.  S.  361,  26  SCt 
272,  60  L.  ed.  615;  Gulf,  etc.,  R.  Co. 
V.  Hefley,  158  U.  S.  98,  15  SCt  802.  39 
L,.  ed.  910;  Taenaer  v.  Chicago,  etc., 
R.  Co..  191  Fed.  548.  649.  112  CCA  153. 

Ala. — Southern  R.  Co.  v.  Harrison, 
119  Ala.  539,  24  S  562,  72  AmSR  936. 
43  LRA  386. 

Artt. — Chdoago,  etc..  R.  Co.  v.  Whed- 


bee.  106  Ark.  237,  153  SW  86;  Myar 
V,  St  lAuie,  etc..  R.  Co.,  71  Ark.  652, 
76  SW  657;  St.  Lioula,  etc.  R.  Co.  v. 
Ostrander,  66  Ark.  567,  62  8W  486- 
Klser  V.  Texarkana,  etc.,  R.  Co.,  66 
Ark.  848.  60  SW  871. 

Ge. — Savannah,  etc,  R.  Co.  v.  Bun- 
dlek,  94  Go.  776,  SI  SB  »»6;  Central 
of  Georgia  R.  Co.  v.  Curtla,  14  Oa.  A. 
716,  82  SB  S18;  Georgia  R.  Co. 
Creety,  6  Oa.  A.  424,  68  8E  628. 

Ind.  T. — MisBoun,  etc.,  R.  Co.  v. 
Bowlea,  1  Ind,  T.  260,  40  SW  899. 

Iowa. — ^UcUanus  v,  Chic»go  Great 
Weotem  R.  Co.,  156  Iowa  S69,  116 
NW  769, 

Kan. — Schenberger  v.  Union  Pac. 
R.  Co.,  84  Kan.  79,  113  P  438,  484,  83 
LRANS  891  and  note:  Chicago,  etc.. 
R.  Co.  V.  Hubbell.  64  Kan.  2f2,  38  P 
266. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Allen,  162  Ky.  837,  164  SW  371:  Louis- 
ville, etc..  R.  Co.  V.  Allen,  162  Ky. 
146,  158  SW  198;  Louisville,  etc.,  R. 
Co.  V.  Coqudllard  Wagon  Works,  147 
Ky.  630,  144  SW  1080;  Ch0BM>«ake, 
etc.,  R.  Co.  V.  MaysviUo  Brick  Co.,  132 
Ky.  643.  116  SW  1188. 

LA. — Foster,  etc.,  Co.  v.  Kansas 
City  Southern  R.  Co.,  121  Zia.  1068.  46 
S  1014. 

Mo. — Ward  V.  lidssourl  Pac.  R.  Co.. 
158  Mo.  226,  68  SW  28:  I>ann  v.  St 
Louis,  etc.,  R.  Co.,  166  Ho.  A.  372, 
148  SW  997;  Sutton  v.  St  Loula.  eftc., 
R.  Co.,  169  Mo.  A.  686.  140  SW  76; 
Gerber  v.  Wabash  R.  Co.,  63  Mo.  A. 
145. 

Mont. — Bullard  v.  Northern  P*c  R 
Co..  10  Mont  168,  25  P  120,  11  LRA 
246. 

N,  H. — ^American  Express  Co.  v. 
Kimball,  77  N.  H.  52,  86  A  258. 

Nebr .—Wen tx- Bates  Mercantile  Co. 
v.  Un4on  Pac.  R.  Co.,  85  Nebr.  584. 
123  NW  1085;  Haurigan  v.  Chicago, 
etc.,  R.  Co.,  80  Nebr.  139.  117  NW 
100  [overr  Haurigan  v.  Ohicago,  etc., 
R.  Co.,  80  Nebr.  132,  113  ^rW  983, 
16  AnnCas  460.  and  dlsappr  Missouri 
Pac.  R.  Co.  V.  Crowell  Lumber,  etc., 
Co..  51  Nebr.  293.  70  NW  964]. 

N.  M. — Pecos  Valley,  etc..  R.  Co. 
v.  Harris.  14  N.  M.  410,  94  P  961. 

N.  T. — Pennsylvania  R.  Co.  v.  Titus 
156  App.  Dlv.  830,  142  NYS  43  [rev  78 
Misc.  347,  188  NTS  325.  and  216  N. 
Y.  17,  109  NE  857]:  Baltimore,  etc., 
R.  Co.  V.  La  Due,  57  Misc.  614,  108 
NYS  669  [rev  on  other  grounds  128 
App.  Dlv.  694,  112  NYS  964]. 

N.  C. — ^Yorke  Furniture  Co.  v. 
Southern  R.  Co,,  162  N.  C.  188,  78  BE 
67. 

Oh. — Baltimore,  etc.,  R.  Co.  v.  Dia- 
mond Coal  Co.,  61  Oh.  St  242,  55  NE 
816;  Clevelajid  Store  Fixture  Co.  v. 
Cleveland,  etc.,  R.  Co.,  13  OhS&CP 
648. 

Okl. — Atchison,  etc.,  R.  Co,  v. 
Holmes,  18  Okl.  92,  90  P  22. 

Or. — Baldwin  Sheep,  etc.,  Co.  v. 
Columbia  R.  Co.,  68  Or.  286.  114  P 
469. 

S.  D. — Melody  v.  Great  Northern  R. 
Co.,  25  S.  D.  606,  127  NW  643.  30  LRA 
NS  668.  AnnCasl912C  727;  Church  v. 
Minneapolis,  etc,  R.  Co.,  14  8.  D.  443. 
85  NW  1001. 

Tex. — San  Antonio,  etc.,  R.  Co.  v. 
Clements.  20  Tex.  Civ.  A.  498,  49  SW 
913;  Houston,  etc.,  R.  Co.  v.  Dumas, 
(Civ.  A.>  43  SW  609, 

Va. — Southern  R.  Co.  v.  Wilcox,  99 
Va.  394,  39  SE  144. 

Wash. — Fisher  v.  Great  Northern 
R.  Co.,  49  Wash,  205,  95  P  77. 

84.  U.  S. — Texas,  etc.,  R.  Co.  v. 
Mugg,  202  U.  S.  242,  26  SCt  628.  50 
L.  ed.  1011;  Illinois  Cent.  R.  Co.  v. 
Segarl,  205  Fed.  998;  Louisville,  etc.. 
R.  Co.  V.  Dickerson.  191  Fed.  705.  112 


CCA  296  [aff  187  Fed.  8741. 

Ark. — St.  lAuis,  etc..  R.  Co.  v.  Os- 
trander, 66  Ark.  667.  62  SW  486. 

Ga. — Central  of  Georgia  R.  Co.  v. 
Curtis,  14  Ga.  A.  716,  82  SB  818; 
Central  of  Georgia  R  Co.  c.  Welllng- 
ham.  8  Ga.  A.  817,  70  SB  199. 

Kan. — Chicago,  etc.,  R.  Co.  v.  Hub- 
bell,  64  Kan.  2^2,  38  P  M«. 

N.  T. — ^Pennsylvania  R.  Co.  t. 
Titus,  78  Hisc,  347,  188  NTS  S26 
[rev  166  App.  IXv.  830,  14S  NTS  43]; 
Pennsylvania  R.  Co.  v.  Mogl,  71  Misc. 
412.  128  NTS  648. 

Oh. — Louisville,  etc.,  R.  t.  Magnus 
Co^  32  Oh.  Clr.  Ct  682. 

Okl. — ^Atchison,  etc.,  R.  Co.  v.  Elh- 
ret  162  P  1107:  Atcblaon,  etc,  R.  Co. 
V.  Bell,  81  Okl.  888,  ISO  P  987,  38 
LRANS  861  and  note. 

Pa. — Pennsylvania  R  Co.  v.  Cruteh- 
fleld,  65  Pa.  Super.  846. 

S.  C— £&irdaway  v.  Southern  R. 
Co..  90  8.  C.  476,  78  SB  1020,  AnnCas 
1913D  266. 

Tex. — Ulsaourl,  etc..  R  Co.  v.  Trin- 
ity County  Lumber  Co.,  1  Tax.  Civ. 
A.  663.  21  SW  290. 

[a]  Tba  exoMM  of  tlw  laml  zat* 
ollar^red  ovw  tltat  oomfciaatea  for  (1) 
cannot  be  recovered  back  by  the  sMp- 
per  (Hermlnghausan  v.  Adams  Kx- 

Sress  Co.,  167  Iowa  230,  149  NW  284: 
chenberger  v.  Union  Pac.  R  Co.,  84 
Kan.  79,  113  P  433,  83  UlANS  ill: 
Bullard  V.  Northern  Pac.  R  Co.,  10 
Mont  168,  25  P  IZOi  11  I/RA  246; 
Baltimore,  etc.,  R.  Co.  v.  Diamond 
Coal  Co..  61  Oh.  St  248,  66  NB  616: 
Atchison,  etc.,  R.  Co.  v.  Holmes.  18 
Okl.  92,  99  P  22;  Southern  R.  Co.  v. 
Wilcox,  99  Va.  394,  39  SE  144),  (2) 
although  he  did  not  know  that  the 
contract  was  Illegal  (Missouri,  etc., 
R.  Co.  V.  Bowles.  1  Ind.  T^  260,  40 
SW  899). 

[b]  raUuM  at  laltlal  eanlw  to 
send  by  ohsapest  routs*"  "That  the 
initial  carrier  in  an  Interstate  com- 
merce shipment  disregarded  its  duty, 
in  the  absence  of  special  Instructions, 
to  forward  the  shipment  by  that  rea- 
sonable and  practical  route  to  which 
the  lowest  charge  for  transportation 
applies,  does  not  prevent  a  connect- 
ing carrier  over  miose  line  the  ship- 
ment Is  routed  and  carried  from  col- 
lecting the  interstate  commerce  rate 
over  Its  line,  the  ahtppsr's  remedy 
being  against  the  Initial  carrter  for 
damages.  Louisiana  R,  etc.,  Co.  v. 
Holly,  127  La.  616,  53  S  882. 

[c]  Flea  held  sufloient  to  ralas 
dexsnse  that  ootttraot  was  illegal  as 
giving  plalntdff  rates  on  Interstate 
shipments  lower  than  those  fixed  by 
the  schedules  filed  and  published  by 
defendant  as  required  by  the  Inter- 
state Commerce  Act.  Taenssr  v. 
Chicago,  etc.,  R  Co.,  191  Fed.  648,  112 
CCA163, 

[d]  Burden  of  proof.^ — In  order  to 
recover  for  an  undercharge  resulting 
from  a  refund,  the  burden  Is  on  the 
carrier  to  show  that  the  agreement 
flxing  the  rate  to  which  payment  was 
actually  adjusted  by  the  refund  was 
contrary  to  its  pubUlehed  schedule. 
Southern  Pac.  Co.  v.  Frve,  82  Wash. 
9,  143  P  163;  Fisher  v.  Great  North- 
ern R.  Co.,  49  Wash.  205,  95  P  77. 

[e]  Set-oS  of  dasnages. — In  a  car- 
rier's action  to  recover  from  a  ship- 
per the  part  of  the  legal  rate  paid  by 
such  shipper  on  an  Interstate  ship- 
ment ana  refunded  to  him,  the  ship- 
per cannot  set  off  a  claim  for  dam- 
ages for  breach  of  the  illegal  con- 
tract to  transport  at  the  lesser  rate. 
Central  of  Georgia  R  Co.  v.  Curtis. 
14  Ga.  A.  716,  82  SE  318. 

8S.  Cleveland  Store  Fixture  Co.  v. 
Cleveland,  etc..  R.  Co.,  18  OhS&CP 
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tlie  bill  of  lading,  which  rate  is  less  than  the  sched- 
ule rates  in  force  at  the  time,  is  not  entitled  to  re- 
cover the  goods,  or  damages  for  their  detention,  on 
the  tender  of  payment  of  the  amount  of  charges 
named  in  the  bill  of  lading,  or  of  any  sum  less  than 
the  schedule  chai^es.^  The  carrier  is  entitled  to 
hold  the  goods  until  payment  of  the  legal  chains.*' 
And  although  it  delivers  the  goods  without  collect- 
ing the  full  amount  required  by  the  schedule,  an 
action  will  lie  in  its  favor  to  recover  the  unpaid 
balance.**  However,  a  settlement  of  a  controversy 
between  a  shipper  and  a  carrier  over  freight  charges, 
made  in  good  faith  on  actual  slapping  weights,  pre- 
vents the  carrier  from  recovering  the  difference  be- 
tween the  charge  as  settled  and  the  rate  based  on 
car  capacity.™  And  in  the  absence  of  the  establish- 
ment of  a  freight  rate  under  the  Interstate  Com- 
merce Act  the  carrier  and  the  shipper  may  &x  the 
rate  on  an  interstate  shipment."^ 


Estoppel.  The  carrier  cannot  be  estopped  to  as- 
sert the  illegality  of  a  contract  made  in  violation 
of  the  statute,  for  the  reason  that  an  estf^pel  can- 
not be  founded  on  an  illegal  act.'* 

826]  b.  Statute  Applicable  to  Contracts 
Existing  at  Time  of  Enactment.  The  Interstate 
Commerce  Act  applies,  hot  only  to  contracts  entered 
into  after  the  enactment  of  the  statute,  but  also  to 
contracts  existing  at  the  time  of  its  enactment.'^ 
Neither  shipper  nor  carrier  may  vary  from  the  duly 
filed  and  published  rate  without  incurrii^  the  pen- 
alty of  the  law.*' 

[i  827]  c.  Effect  of  Mistake.  The  fact  that 
the  rate  was  agreed  on  through  mistake  of  one  or 
both  parties  does  not  affect  the  operation  of  the  rule 
requiring  the  established  rate  to  be  charged  and 
paid,  since  both  are  bound  to  take  notice  of  the  filed 
tariff  rates."  Nor  is  it  material  whether  the  mis- 
taken rate  is  fixed  in  the  bill  of  lading  or  whether 


648;  8t.  Louis,  etc.,  R.  Co.  v.  Pickens, 
(pkl.)  151  P  1066:  San  Antonio,  etc.. 
R.  Co.  V.  Clomonta.  20  Tex.  Civ.  A. 
498.  49  SW  918. 

86.  Texa.B,  etc.,  R.  Co.  v.  Mugg.  202 
U.  S.  242.  26  set  628,  60  L.  ed.  1011; 
Gulf,  etc.,  R.  Co.  V.  Hefley,  158  U.  S. 
98,  15  set  802,  39  U  ed.  910;  South- 
ern R.  Co.  V.  fterrlaon.  119  Ala,  539, 
24  S  652,  72  AmSR  936,  43  LRA  385. 

[a]  In  otluar  words,  whatever  may 
be  the  rate  agreed  on,  the  carrier's 
Hen  on  the  ^ooAs,  la,  by  force  of  the 
act  of  congress,  for  the  amount  fixed 
by  the  puhliBhed  schedule  of  rates 
and  charges,  and  tfals  Hen  cannot  be 
discharsred  and  the  consignee  become 
entitled  to  the  goods  except  by  the 
payment,  or  tender  of  payment,  of 
such  amount.  Southern  R.  Co.  v. 
Harrison,  119  Ala.  639,  24  S  662,  72 
AmSR  936,  43  LRA  385. 

[b]  A  olatn  fiamt  a  oaider  for 
MM.tM  may  be  realftted  as  against 
public  policy  or  contrary  to  state  or 
federal  regulations,  notwithstanding 
any  agreement  of  the  partlee.  First 
Trust,  etc..  Bank  v.  Southern  Indiana 
R.  Co.,  196  Fed.  830. 

87.  Chicago,  ertc,  R.  Co,  v.  Hub- 
hell,  64  Ken.  282,  38  P  266:  Sutton 
V.  St.  Louts,  etc.,  R.  Co.,  169  Mo.  A. 
685.  140  SW  76;  Gerber  v.  Wabash  R. 
Co.,  63  -Mo.  A.  146;  Church  v.  Hfnne- 
ap^is,  etc.,  R.  Co.,  14  8.  D.  443,  85 
NW  1001. 

88.  Ala. — ^Ix>ulav1Ue.  etc.,  R.  Co.  v. 
MoMullen,  6  Ala.  A.  662,  59  S  683. 

Qa, — Georgia  R.  Co.  v,  Creety,  6 
Oa.  A.  424,  63  SB  628. 

Mass. — N^w  York,  etc.,  R.  Co.  v. 
York,  etc.,  Co.,  216  Mass.  36,  102  NB 
366. 

N.  T, — New  York  Oent.,  etc.,  R.  Co. 
V.  Smith,  62  MlBc.  626,  115  NTS  838. 

Okl. — Atchison,  etc..  R.  Co.  v. 
Sairet,  162  P  1107. 

"The  rule  that  money  voluntarily 
paid,  with  full  knowledge  of  all  the 
facts,  cannot  be  recovered  back  is 
also  Camlllar,  as  Is  that  other  rule 
that  when  an  illegal  contract  Is  exe- 
cuted, and  the  parties  aire  In  pari 
delicto,  the  law  will  not  interfere  be- 
tween them.  It  Is,  however,  evident 
that  It  Is  the  purpose  of  the  federal 
courts.  Into  whose  keeping  the  Inter- 
sta<te  commerce  law  Is  peculiarly 
committed,  because  it  Is  a  federal 
law  and  covers  matters  resting  pe- 
culiarly within  the  police  powers  of 
the  federal  government,  to  refuse  to 
permit  the  oversights,  the  blunders, 
or  mistakes  of  the  olerks  or  agents 
of  those  engaged  In  Interstate  com- 
merce, upon  the  above  grounds,  to 
preclude  the  carrier  from  collecttng, 
In  case  of  undert>ayment.  the  actual 
amount  due  on  an  Interstate  ship- 
ment, or  th-e  shipper  or  consignee,  in 
case  of  overpajonent,  from  the  col- 
lection of  the  amount  overpaid." 
Louisville,  etc.,  R.  Co.  v.  McMullen, 
6  Ala.  A.  662.  668.  59  S  683. 

[a]  affsot  of  walTwr  of  lien. — Lla- 
hllny  for  fixed  fredght  charges  Is  not 
affected  by  the  carrier's  waiver  or 
loss  of  Its  lien  by  delivery  wlChout 


collection,  and  conference  ruling  No. 
314  of  the  Interstate  commerce  com- 
mission properly  left  It  to  courts  to 
declare  whether  the  oonsienor  or  the 
constsnee  liable  for  freight  un- 

der charge.  Central  of  Georgia  R. 
Co.  V.  Southern  Ferro  Concrete  Co^ 
183  Ala.  108,  68  S  981,  AnnCa8l»16B 
376. 

89.  St.  Louis  Southwestern  R.  Co. 
V.  Spring  River  Stone  Co.,  286  U.  S. 
718.  35  sot  456.  59  L.  ed.  805  (where 
the  court  said:  "Nothing  herein  Is 
Intended  to  modify  conclusions  an- 
nounced In  former  opinions  In  re- 
spect of  the  obligation  upon  both  car- 
rier and  shipper  strictly  to  observe 
lawful  tariffs''), 

90.  Mott  Store  Co.  t.  S>t.  Louis, 
etc.,  R.  Co..  184  Mo.  A.  60,  168  SW 
322. 

[a]  WlisT*  eanieni  ksA  not 
agr— a  on  rates  for  latentsts  sliip- 
ments  and  no  rates  wars  pnltllslisd 

as  required  by  S  6  of  the  fnteratate 
Commerce  Act  (24  U.  S.  St.  at  L.  380 
c  104),  as  emended  by  the  act  of 
March  2,  1889  (25  U.  S.  St.  at  L.  866 
c  382  I  1),  and  the  aot  of  June  29, 
1906  (34  U.  S.  St.  at  L.  586  c  3591  S 
2).  a  rate  quoted  for  an  Interstate 
shipment  and  acted  on  by  the  ship- 
per must  govern,  and  the  carriers, 
partners  in  the  transaction,  could  not 
recover  a  higher  rate.  Freeman  v. 
Kemendo,  (Tex.  Civ.  A.)  148  SW  606. 

91.  U.  S.— IlHnois  Cent.  R.  Co.  v. 
Henderson  El.  Co.,  226  U.  8.  441,  83 
set  176,  67  L.  ed.  290. 

Ala. — Central  of  Georgia  R.  Co.  v. 
Birmingham  Sand,  etc.*  Co.,  9  Ala.  A. 
419,  64  S  202. 

Ga. — Central  of  Georgda  R.  Co.  v. 
Batonton  Lumber  Co.,  14  Ga.  A.  308. 
80  SE  725. 

Ind. — Baltimore,  etc.,  R.  Co.  v.  New 
Albany  Box,  etc.,  Co.,  48  Ind.  A.  647, 
94  NE!  906,  96  NE  28. 

Ky. — Loulsvillle,  etc..  R.  Co.  v.  Al- 
len, 162  Ky.  145.  163  SW  198,  162 
Ky.  837,  154  SW  371-  Chesapeake, 
etc.,  R.  Co.  V.  Maysvllle  Brick  Co., 
132  Ky.  643,  116  SW  1183. 

La. — Louisiana  R.,  etc.,  Co,  v. 
Holly.  127  La.  615.  63  S  882. 

Mass. — New  York,  etc.,  R.  Co.  v. 
York,  etc.,  Co.,  216  Maes.  36,  102  NE 
366. 

N.  Y. — -Pennsylvania  R,  Co.  v. 
TltuB,  156  App.  DIv.  830.  142  NYS  43 
[rev  78  Misc.  347.  138  NYS  325.  and, 
218  N,  Y.  17,  109  NE  857]. 

S.  D. — Melody  v.  Great  Northern 
R.  Co.,  25  S.  D.  606,  127  NW  643,  SO 
LRANS  668.  AnnCaal912C  727. 

Va. — Virginia  Coal,  etc.,  Co.  v. 
LouisviHe,  etc.,  R.  Co.,  98  Va.  776,  37 
SE  310. 

And  see  Estoppel  [16  Cyc  720]. 

90.  U.  S.— Loulevllle.  etc.,  R.  Co. 
V.  Mottley,  219  U.  S.  467.  31  SCt  265. 
66  L.  ed.  297,  34  LRANS  671  [rev  103 
Ky.  652.  118  SW  982];  American 
Sugar  Refining  Co.  v.  Delaware,  ttc, 
n.  Co.,  200  Fed.  652. 

Mo. — Southern  Wire  Co.  v.  St.  Louis 
Bridge,  etc.,  R.  Co.,  38  Mo.  A.  191. 

Mont. — Bulhird  v.  Northern  Pao.  K. 


Co.,  10  Mont.  166,  26  P  120,  11  LRA 
246. 

Nebr. — Fitzgerald  v.  Fitzgerald, 
etc.,  Constr.  C?o.,  41  Nebr.  374.  69  NW 
838 

N.  D. — Smith  v.  Great  Northern  R. 
Co..  16  N.  D.  196.  lOT  NW  56. 

Okl. — St.  Louis,  etc.,  R.  Co.  v. 
Walton-Chandler  Lumber  Co.,  44  Okl. 
452.  146  P  340. 

Vt. — Fitzgerald  v.  Grand  Trunk  R. 
Co.,  63  Vt.  169,  22  A  76,  13  LRA  70. 

[a]  Xeason  for  mis. — (1  >  "The 
act  to  regulate  commerce  Is  a  gen- 
eral law.  and  contracts  are  always 
liable  to  be  more  or  less  affected  by 
general  laws,  even  when  in  no  way 
referred  to.  .  .  .  But  this  inci- 
dental effect  of  the  general  law  Is 
not  understood  to  make  It  a  law  Im- 

Sialrlng  the  obligation  of  contracts, 
t  Is  a  necessary  etCeot  of  any  con- 
siderable change  In  the  public  laws. 
If  the  legislature  had  no  power  to 
alter  Its  police  laws  when  contracts 
would  be  affected,  then  the  most  tm- 

Eortant  and  valuable  reforms  might 
e  precluded  by  the  simple  device  of 
entering  into  contracts  for  the  pur- 
pose. ...  If  that  principle  be  not 
sound,  the  result  would  be  that  indi- 
viduals and  corporations  could,  by 
contracts  between  themselves.  In  an- 
ticipation of  legislation,  render  of  no 
avail  the  exercise  by  Congress,  to  the 
full  extent  authorised  by  the  Consti- 
tution, of  Its  power  to  regulate  com- 
merce. No  power  of  ConKress  can  be 
thus  restricted."  Louisville,  etc.,  R. 
Co.  V.  Mottley,  219  U.  S.  467,  485.  31 
SCt  265,  65  L.  ed.  297,  34  LRANS  671. 
(2)  "It  was  the  purpose  of  congress. 
In  enacting  this  statute,  to  put  an 
end  to  adl  existing  contracts  and  ar- 
rangements, producing  unjust  dis- 
crimination among  shippers  upon  In- 
tenstate  railways.  It  Is  a  most  Im- 
portant general  police  regulation,  de- 
signed to  prohlbrt  and  suppress  great 
abuses  which  had  sprung  up  among 
Interstate  public  cairriers.  whereby 
preferences  were  given  to  wealthy 
and  favored  shippers,  which  had  the 
effect  of  driving  out  of  business  and 
destroying^  those  who  were  not  thus 
favored.  It  would  greatly  Impair  its 
effect  to  hold  that  it  does  not  operate 
to  abrogate  existing  contracts  which 
are  opposed  to  Its  prohibitions.  Such 
a  holding  would  open  the  door  to 
fraudulent  evasions  of  It  by  the  mak- 
ing of  contracts  creating  unjust  dis- 
criminations and  antedating  them,  so 
as  to  place  them  eeemlngiy  beyond 
its  reach."  Southern  Wire  Co.  v.  St. 
Louis  Bridge,  etc.,  R.  Co..  38  Mo.  A. 
191,  199. 

93.  Armour  Packing  Co,  v.  U.  S., 
209  U.  S.  56,  28  SCt  428.  62  L.  ed. 
681,    And  aee  supra  5  825. 

94.  U.  S.— Atchison,  etc..  R.  Co.  v. 
Moore,  233  U.  S.  182.  84  SCt  558.  58 
L.  ed.  906  [rev  36  Okl.  433,  129  P  24]; 
Atchison,  etc.,  R.  Co.  v.  Robinson, 
233  U.  S.  173,  34  SOt  556.  68  L.  ed. 
901  [rev  36  Okl.  485,  129  P  20);  Great 
Northern  R.  Co,  v.  O'Connor.  232  U. 
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it  was  by  parol  agreement  on  a  mistaken  quotation 
of  the  rates  made  by  the  agent  at  the  point  of  ship^ 
ment."  It  is  the  right  and  the  duty  of  the  carrier 
to  collect  the  rates  filed,  although  the  agent  may 
have  quoted  a  lower  rate  to  the  shipper,  and  al- 
though the  shipper  actually  made  shipment  believing 
the  lower  rate  to  be  the  btwful  rate.^  The  carrier 
is  not  liable  for  damages  resulting  from  a  mistake 
in  quoting  a  rate  less  than  the  full  published  rate." 
[\  828]  d.  Effect  of  Shipper's  Ignorance  of  Vio- 


lation of  Law.  The  fact  that  a  shij^r  who  is  given 
a  less  rate  than  that  fixed  by  the  published  schedule 
of  rates  was  ignorant  of  the  fact  that  he  was  receiv- 
ing a  preferential  rate  does  not  affect  the  operation 
of  the  rule,  as  otherwise  the  shipper  whose  duty  it 
is  to  ascertain  the  published  rate  would  in  effect  be 
empowered  to 'secure  a  preference  oontraiy  to  the 
statute.""  Where  the  rates  have  been  filed  by  the 
carrier  with  the  interstate  commerce  commission 
and  duly  published  in  accordance  with  the  reqnire- 


saa  City  Southern  R.  Co:  v.  Carl,  227 
U.  S.  639,  33  set  391,  67  L.  ed.  683; 
Texas,  etc.,  R.  Co.  v.  Abilene  Cotton 
Oil  Co..  204  U.  S.  426,  27  SCt  850,  61 
Ij.  ed.  &53,  9  AnnCas  1076;  Texas, 
etc.,  R.  Co.  V.  Mugg,  202  U.  S.  242, 
26  SCt  628,  50  L.  ed.  1011;  Gulf,  etc., 
R.  Co.  V.  Hefley,  158  U.  S.  98,  16  SCt 
802,  39  L.  ed.  910;  Hamlen  v.  Illinois 
Cent.  B.  Co.,  212  Fed.  324;  Union  Pac. 
R.  Co.  V.  American  Smelting:,  etc., 
Co..  202  Fed.  720.  121  CCA  188;  Poor 
V.  Chicago,  etc.,  R.  Co.,  12  Int.  Com. 
Commn.  418. 

Ala. — LiOui8vlll«,  etc.,  R.  Co.  v.  Mc- 
Mullen,  .5  Ala.  A.  662,  59  S  683. 

Arit. — Chioago,  etc.,  R.  Co.  v.  Whed- 
bee,  106  Ark.  237,  1G3  SW  86;  St. 
Louis,  etc.,  R.  Co.  V.  Wolf,  100  Ark. 
22,  139  SW  636,  AnnCafll913C  1384 
and  note.  * 

Ga. — Savannah,  etc.,  R.  Co.  v.  Bun- 
dlck.  94  Oa.  775,  21  SB  996;  Central 
of  Georgia  R.  Co.  v.  Curtis.  14  Ga. 
A.  716,  82  SE  818;  Central  of  Georgia 
R.  Co.  V.  Butler  Marble,  etc.,  Co.,  8 
Ga.  A.  1.  68  SE  776. 

Ind. — Baltimore,  etc.,  R.  Co.  v.  New 
Albany  Box,  etc.,  Co.,  48  Ind.  A.  647, 

94  NB  906,  96  NE  28. 

Kan.— Schenberger  v.  Union  Pac. 
R.  Co.,  84  Kan.  79,  113  P  433,  83 
LRANS  891  and  note;  Chicago,  etc., 
R.  Co.  V.  HubbAll,  64  Kan.  222,  88 
P  266. 

La. — Louisiana  R.,  etc.,  Co.  v. 
Holly,  127  La.  616,  53  S  882. 

Mo. — St.  Louis  Southern  R.  Co.  v. 
Spring'  River  Stone  Co.,  169  Mo.  A. 
109,  154  SW  465  [aflf  286  U.  S.  718. 
36  SCt  466,  69  L.  ed.  805];  Dunne  v. 
St.  Louis,  etc.,  R.  Co.,  166  Mo.  A. 
372,  148  SW  997;  Sutton  v.  St.  Loula, 
etc.,  R.  Co.,  169  Mo.  A.  6S5.  140  SW 
76. 

Nebr. — Haurlgan  v.  Chicago,  etc., 
R.  Co..  80   Nebr.   189,    117   NW  100 

ioverr  Haurlgan  v.  Chicago,  etc.,  R. 
!o.,  80  Nebr.  132,  113  NW  983,  16 
AnnCas  460  and  note,  and  disappr 
Missouri  Pac.  R.  Co.  v.  Crowell  Lum- 
ber, etc.,  Co.,  SI  Nebr.  298,  70  NW 
9641. 

N.  M. — Endersteln  v.  Atchison, 
etc.,  R.  Co.,  21  N.  M.  548,  157  P  670. 

N.  Y. — Pennsylvania  R.  Co.  v.  Ti- 
tus. 78  msc.  347,  138  NTS  326  [rev 
156  App.  Dlv.  830.  142  NYS  43J. 

Or. — Zoller  Hop  Co.  v.  Southern 
Pac.  Co..  72  Or.  282,  143  P  931. 

Pa. — Crane  R.  Co.  v.  New  Jersey 
Cent.  R.  Co.,  218  Pa.  333,  93  A  1076; 
New  Jersey  Cent.  R.  Co.  v.  Mauser, 
241  Pa.  603,  88  A  791,  49  LRANS 
92  and  note:  Philadelphia,  etc..  R.  Co. 
V.  Baer,  56  Pa.  Super.  307:  Pennsyl- 
vania R.  Co.  V.  Crutohfleld,  55  Pa. 
Super.  346;  Pern  v.  Adams  Express 
Co..  20  Pa.  Dist.  725. 

S.  C, — Aldrlch  v.  South«rn  R.  Co.. 

95  S.  C.  427.  79  SI^  316. 

Wash, — Southern  Pac.  Co,  v,  Prye, 
82  Wash.  9,  H3  P  163. 

Contra  Rorden  v.  Richmond,  etc., 
R.  Co.,  113  N.  C.  670,  18  SE  3D2.  37 
AmSR  632  (holding  that,  where,  in 
reply  to  the  Inquiry  of  it«  local  agent 
about  freight  rates,  defendant  rail- 
road company's  general  agent  quotes 
a  rate  of  eighty-nine  and  one-half 
cents  per  one  hundred,  which  by 
some  error  Is  received  by  the  local 
agent  as  sixty-nine  and  one-half 
cents,  and  is  so  quoted  to  plaintiffs 
who  accept  such  rate  without  knowl- 
edge of  the  mistake,  there  la  a  valid 
ana  binding  contract  between  plain- 
tiffs and  defendant,  under  which  the 
latter  Is  bound  to  ship  plaintiffs' 
freight  at  the  rate  quoted  them  by 


the  local  agent). 

"Shippers  and  consignees  are  alike 
charged  with  knowledge  of  the  rate 
to  he  paid  and  are  not  entitled  to 
exemption  from  compliance  there- 
with because  an  agent  of  the  carrier 
made  a  mistake  in  giving  a  lower 
rate.  This  rate  Is  not  merely  the 
regulation  of  the  railroad  company; 
It  is  the  tariff  established  by  law." 
Philadelphia,  etc.,  R.  Co.,  66  Fa. 
Super.  307.  310. 

"Although  an  erroneous  quotation 
or  misstatement  of  a  rate  Is  made 
by  an  agent  or  ofllcer  of  a  carrier, 
the  publi^ed  rate  on  file  with  the 
Interstate  Commerce  Commlanlon  is 
the  only  lawful  rate,  and  must  be 

f ald  by  the  shipper  and  collected  by 
he  carrier."   Soutbern   Pac.   Co.  v. 
Prye.  82  Wash.  9,  14,  143  P  163. 

"No  excuse,  which  operates  as  an 
evasion  of  that  rate,  has  any  stand- 
ing as  matter  of  law  in  defense  of 
a  proved  violation  of  such  rate.  Mis- 
take, Inadvertence,  honest  agreement 
and  good  faith  are  alike  unavalllnir." 
New  York,  etc..  R.  Co.  v,  York.  etc.. 
Co.,  215  Mass.  86,  39,  102  NE  366. 

[a]  Hvltbar  tlw  Intontioiial  nor  the 
ai)«laMital  miaatfttemoit  of  tlie  appll- 
oable  pnbUsIiea  rate  will  bind  the 
carrier  or  shipper.  Kansas  City 
Southern  R.  Co.  v.  Carl.  227  U.  S. 
639.  33  SCt  391,  57  L.  ed.  683. 

[b]  Question  of  rood  falUi  or  loss 
to  idilvp«r  not  InToTvaA. — "Nor  can  it 
be  said  that  the  question  of  the  good 
faith  of  both  the  appellee  and  the 
agent  of  appellant,  or  that  appellee 
will  suffer  loss  in  consequence  of  the 
mistake,  are  proper  matters  for  con- 
sideration in  determining  the  law  of 
this  case.  Good  faith  would  doubt- 
less save  the  parties  from  the  charge 
of  criminal  intent,  at  leawt  up  to  the 
time  when  the  truth  became  known, 
and  the  loss  suffered  by  the  appellee 
cannot  affect  or  change  the  rule  of 
law.  The  rate  given  to  the  appellee 
was  an  unlawful  rate,  and  can  neither 
bind  the  company  making  it.  nor  pro- 
tect the  shipper  receiving  Its  bene- 
fits." Baltimore,  etc.,  R.  Co,  v.  New 
Alba?iy  Box,  etc..  Co..  48  Ind.  A,  647. 
94  NE  906.  909,  96  NE  28. 

[c]  Bnle  applledr— Where  a  con- 
tract between  a  station  agent  and  a 
shipper  for  an  Interstate  shipment 
was  entered  into  on  authority  from 
railway  headquarters,  aotlng  under 
the  mistaken  supposition  tnat  the 
the  shipment  was  to  be  within  the 
state,  and  the  rate  agreed  on  was 
less  than  the  rate  posted  under  the 
Interstate  Commerce  Law,  the  eon- 
tract  could  not  be  enforced.  Hous- 
ton, etc.,  R.  Co.  V.  Rumas,  (Tex.  Civ. 
A.)   43  SW  609. 

[dl  Verligenoe  of  a  oarrler^  olerk 
who  had  means  of  discovering  that 
a  freight  rate  quoted  and  paid  was 
too  low  does  not  preclude  a  recovery 
of  the  legal  rate.  Louisville,  etc.. 
R.  Co.  V.  McMullen,  6  Ala.  A,  662. 
59  S  683. 

[el  KlsappUoation  of  rata  to  dlf- 
farant  claaiM  of  frelglit. — Where  the 
agent  to  the  initial  carrier  In  an 
interstate  ■shipment  misapplied,  by 
mistake,  the  published  rate  to  the 
different  classes  of  freight,  the  car- 
rier WBJS  not  bound  thereby,  but 
could  retain  the  freight  until  the 
proper  higher  rate  was  paid.  Chi- 
cago, etc.,  R.  Co.  V.  Whedbee,  163 
SW  86. 

95.  St.  Louis,  etc..  R.  Co.  v.  Wolf. 
100  Ark.  22,  139  SW  636.  AnnCas 
leiac  1384  and  note. 


96.  Illinois  Cent.  R.  Co.  v.  Hen- 
derson El.  Co.,  226  U.  S.  441,  33  SCt 
176.  67  L.  ed.  290;  Texas,  etc..  U.  Co. 
V.  Mugg,  202  U.  S.  242.  26  SCt  628, 
50  L.  ed.  1011;  VHrglnla-CaroMna  Pea- 
nut Co.  V.  Atlantic  Coast  Line  R.  Co.. 
166  N.  C.  62.  82  SE  1;  Cleveland 
Store  Fixture  Co.  v.  Cleveland,  etc.. 
R.  Co.,  13  OhS&CP  648;  New  Jersey 
Cent.  R.  Co.  v.  Mauser,  241  Pa.  608, 
88  A  791,  49  LRANS  92  and  note. 

[a]  Estoppel. — Where  a  railroad 
company  delivers  goods,  and  through 
a  mistake  of  an  employee  demands 
and  receives  from  tne  consignee  a 
less  amount  than  the  lawful  charge, 
the  company  Is  not  eatopped  from 
subsequently  recovering  the  differ- 
ence between  the  amount  actually 
paid  and  the  I'egal  rate.  Pennsyl- 
vania R.  Co.  V.  Titus,  216  N.  Y.  17, 
109  NE  »67;  Philadelphia,  etc..  R. 
Co.  v.  Baer,  66  Pa.  Super.  307  [rev 
20  Pa.  Dist.  656].  See  also  case* 
supra  I  826  text  and  note  91. 

97.  Kansas  City  Southern  R.  Co. 
v.  Carl,  227  U.  3.  689,  33  SCt  891.  67 
L.  ed.  683;  Illinois  Cent.  R.  Co.  v. 
Henderson  El.  Co.,  226  U.  S.  441.  33 
SCt  176.  67  L.  ed.  290:  Texas,  etc, 
R.  Co.  V,  Mugg,  202  U.  S.  242.  26 
SCt  628.  60  L.  ed.  1011;  Hamlen  v. 
Illinois  Cent.  R.  Co.,  212  Fed.  324; 
Porster  Bros.  Co.  V,  Duluth,  etc.,  R. 
Co.,  14  Int.  Com.  Commn.  232;  Sloop 
V.  Delano.  182  Mo.  A.  299.  170  SW 
386;  Baldwin  Sheep,  etc.,  Co.  v.  Co- 
lumbia R.  Co.,  58  Or.  286.  114  P  469; 
Wardlow  v.  Andrews,  (Tex.  Civ.  A.) 
180  SW  1161;  Wichita  Falls,  etc..  R. 
Co.  V.  Asher,  (Tex.  Civ.  A.)  171  SW 
1114. 

98.  U.  S. — Kansas  City  Southern 
R.  Co.  v.  Carl,  227  U.  S.  639,  33  SCt 
391,  67  L.  ed.  683;  Chicago,  etc.,  R. 
Co.  V.  Kirby.  225  U,  S.  r56.  32  SCt 
648,  56  L.  ed.  1033,  AnnCasl914A 
501:  Texas,  etc.,  R.  Co.  v.  Mucrg.  203 
U.  S.  242.  26  set  628,  60  L.  ed.  lOU. 

Ala. — Southern  R.  Co.  v.  Harrison. 
119  Ala.  639,  24  S  552,  72  AmSR  938, 
43  LRA  385  [disappr  Mobile  R.  Co. 
v.  Dlsnukes,  94  Ala.  131.  10  S  2S9, 
17  LKA  1131. 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Faulkner.  Ill  Ark.  430,  164  SW  763. 
Chicago,  etc.,  R.  Co.  v.  Whedbee. 
106  Ark.  237,  153  SW  88;  St.  Louis, 
etc.  R.  Co.  V.  Wolf.  100  Ark.  22. 
139  SW  536,  AnnCasl913C  1384  and 
note. 

Ga. — Savannah,  etc..  R.  Co.  v.  Bun- 
dick,  94  Ga.  775.  21  SE  995. 

Ind. — Baltimore,  etc..  R.  Co.  v. 
New  Albany  Rox.  etc..  Co.,  48  Ind.  A, 
647.  94  NE  906.  96  NE  28. 

Ky. — (::hesapeake,  etc.,  R.  Co.  ■". 
Maysville  Brfck  Co.,  132  Ky.  642,  116 
SW  1183. 

N.  Y. — Pennsylvania  R.  Co.  v.  Ti- 
tus, 216  N.  Y.  17.  109  NB  857  [rev 
156  App.  Dlv.  830.  142  NYS  43] 

Or. — Baldwin  Sheep,  etc.,  Co.  v. 
Columbia  R.  Co.,  58  Or.  285.  114  P 
469. 

Contra  Southern  Kansas  R.  Co.  v. 
J.  W.  Burross  Co-.  <Tex.  Civ.  A.)  9(» 
SW  189  (hnldiriK  that  a  shipper  Is  not 
respoiisiblf^  for  the  act  of  the  carrier 
in  flxine  the  rate  at  less  than  that 
required  by  the  interstate  commerce 
commission  in  the  absence  of  knowl- 
edge that  the  rate  fixed  is  Illegal,  and 
that,  where  a  .thipner  wan  given  a 
through  rate  from  the  points  of  ship- 
ment to  destination  and  had  no 
knowledge  of  any  illegality  in  such 
rate,  the  final  carrier  was  not  en- 
titled to  demand  of  him  a  rate  equal 
In  amount  to  the  sum  of  the  rates 


For  lAtar  omms,  dwrelonnMUtt  and  obuvM  in  the  law  aee  cumulative  Annotations,  same  title.  panB  and«pt«JHmiber. 
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ment  of  the  statute,  the  shipper  is  bound  to  know 
the  rates." 

[$  829]  e.  Effect  of  Subseaoent  Cbange  in  Bate. 
Carriers  may  validly  contract  with  shippers  for  a 
single  transportation  or  successive  transportations 
subject  to  a  change  of  rates  in  the  manner  provided 
by  the  Interstate  Commerce  Act;'  but  a  contract  be- 
tween a  carrier  and  a  shipper  to  transport  the  lat- 
ter 's  goods  in  interstate  commerce  at  the  then  estab- 
lished rates  for  a  definite  time  is  ineffective  after 
a  higher  rate  has  been  filed  and  published  as  re- 
quire by  the  statute.^  Where  a  contract  for  an 
interstate  shipment  is  illegal  because  lower  than  the 
established  schedule,  a  sul»equent  lowerii^  of  the 
rate  to  that  specified  in  the  contract  does  not  vali- 
date the  contract,' 

[$  830]  f.  Effect  of  Failure  to  Post  Schedide. 
The  fact  thai  the  rate  has  not  been  posted  in  accord- 
ance with  statntory  requirements  does  not  affect 
the  operation  of  the  rule;  the  rate  when  made  out 
and  filed  is  notice,  and  its  effect  is  not  lost,  although 
it  is  not  actually  posted  in  the  station.'  Accord- 
ingly, a  carrier  may  recover  the  difference  between 
the  rate  ehaiged  on  an  interstate  shipment  and  the 


higher  published  rate  filed  with  and  approved  by 
the  interstate  commerce  commission,  alUiough  the 
schedules  have  not  been  posted  as  required  by  the 
statute." 

831]  3.  Effect  on  Shipper's  Sight  to  Re- 
cover for  Loss  or  Injury.  The  fact  that  a  contract 
of  shipment  is  invalid  as  violating  the  Interstate 
Commerce  Law  prohibiting  discrimination  in  rates 
does  not  operate  as  a  bar  to  an  action  to  recover 
for  loss  of,  or  injury  to,  the  goods  by  negligence,* 
or  for  injury  due  to  delay  in  transportation,'^  or 
for  damages  causpd  by  willfully  misrouting  the 
goods  so  that  the  shipper  is  compelled  to  pay  a  much 
higher  rate  of  freight.*  Even  though  the  carrier  is 
entitled  to  recover  the  rate  fixed  by  the  schedule, 
the  rights  of  the  shipper  are  not  in  other  respects, 
not  dependent  upon  the  special  contract,  different 
from  what  they  would  have  been  had  the  contract* 
been  free  from  illegality  as  to  rates  charged.* 

832]  4.  Power  to  Enjoin  Carrier  from  Accept- 
ing Less  Than  Scheduled  Bates.  In  a  pnper  pro- 
ceeding, where  the  contract  is  violative  of  the  pro- 
visions of  the  Interstate  Commerce  Act  against 
discrimination  in  rates,  the  carrier  may  be  perpetu- 


ttom  tlw  place  of  departure  to  an 
Intermediate  point  and  from  that 
point  to  destination). 

"Under  no  circumstancea  would  he 
be  entitled  to  the  benefit  of  a  rate 
Which  WBB  denied  to  other  oustomere. 
To  so  hold  would  be  In  the  very 
teeth  of  the  etaitute,  and  would  ut- 
terly defeat  its  purpose  to  prevent 
such  discrimination."^  Savannah,  etc., 
R.  Co.  v.  Bundlck,  »4  Ga.  776,  778, 
21  SS  996. 

99.   See  supra  11  178,  670,  827. 

1.  Inte»tate  Commerce  Commn. 
T.  Cbdoavo,  etc.,  R.  Co.,  209  U.  S.  108, 
S8  9Ct  498,  62  U  ed.  706  {aft  141  Fed. 
10083. 

2.  Armour  Packing  Co.  v.  V.  S.. 
809  17.  S.  56.  28  SCf  428,  62  L.  ed 
C81  raff  163  red.  l.  82  CCA  136,  14 
LRANS  400  end  note].  See  also 
American  Sugar  Rednlng  Co.  v.  Dela- 
ware, etc.,  R.  Co.,  200  Fed.  662  (hold- 
ins  that  a  filed  rate  on  sugar,  pro- 
viding for  allowances  for  carting 
from  refinery  to  cars,  did  not  con- 
stitute a  contract  between  the  car- 
riers and  the  shippers  which  would 
survive  a  determination  by  the  com- 
mission.  In  other  prooeedlnga,  that 
it  constituted  a  rebftte,  and  requiring 
the  carriers  to  desist  from  making 
the  same). 

"If  the  shipper  aees  fit  to  make  a 
contract  covering  a  deflnite  period  for 
a.  rate  In  force  at  the  time  it  must 
be  taken  as  if  done  so  subject  to  the 
possible  change  of  the  published  rate 
In  the  manner  fixed  by  statute." 
Armour  Packing  Co.  v.  U.  S.,  209  U. 
S  66.  82.  28  set  428,  62  L.  ed.  681. 

[a]  Season  for  mle,^ — "If  a 
carrier  may  lawfully  make  an  en- 
forceable contract  with  a  shipper  to 
maintain  an  established  rate  upon 
future  shipments  for  a  definite  time, 
It  may  make  such  an  agreement  with 
a.  preferred  patron,  then  file  and  pub- 
lish an  advanced  rate,  which  will 
BOvern  like  transportation  by  others 
similarly  situated,  and  the  perform- 
ance of  Its  contract  will  give  the 
concession  and  work  the  discrimina- 
tion to  which  the  national  acts  to 
regulate  commerce  were  enacted  to 

e -event."  Armour  Pacldng  Co.  v. 
.  S..  163  Fed.  1,  20,  82  CCA  136.  14 
IL.RANS  400  [aff  209  U.  B.  66,  62  L. 
ed.  681,  28  SCt  4281. 

3.  Southern  B.  Co.  v.  Wilcox,  99 
Va.  394,  39  SB  144  (holding  that  the 
carrier  Is  not  liable  for  a  breach  of 
such  contract  on  a  future  Increase 
]n  the  rate  and  Its  refusal  to  carry 
the  goods  for  the  agreed  rate). 

4.  Kansas  City  Southern  R.  Co. 
V.  Carl.  227  U.  S.  639.  33  SCt  391. 
57  L.  ed.  683;  Illinois  Cent.  B.  Co.  v. 
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Henderson.  El.  Co.,  226  U.  S.  441,  83 
SCt  176,  67  L.  ed.  290;  Chicago,  etc.^ 
R.  Co.  v.  Klrby,  826  V.  S.  166,  32 
SCt  648,  66  L.  ed.  1083.  AnnCasl914A 
601:  Kansas  City  Southern  R.  Co.  v. 
C.  H.  Albers  Commn.  Co.,  223  U.  S. 
573,  88  SCt  316.  66  U  ed.  666;  Texas 
etc..  R.  Co.  V.  Uugg,  202  U.  S.  242, 
26  SCt  628,  60  L.  ed.  1011;  Xxiuisvllle, 
etc.,  R.  Co.  V.  McMuUen,  6  Ala.  A. 
662,  69  S  683.  And  see  Texas,  etc.,  R. 

Co.  v.  Cisco  on  um,  804  tr.  s.  449, 

451,  27  SCt  868^1  Li.  ed.  662,  (where 
It  wa^  said:  "The  requirement  that 
schedules  should  b«  iKisted  In  two 
public  and  conspicuous  places  In 
every  depot,'  etc.,  was  not  made  a 
condition  precedent  to  the  establish- 
ment and  putting  in  force  of  the 
tariff  of  rates,  but  was  a  provision 
baaed  upon  the  existence  of  an  es- 
tablished rate,  and  plainly  had  for 
Its  object  the  affording  of  special 
facilities  to  the  public  for  ascertain- 
ing the  rates  actually  tn  force.  To 
hold  that  the  clause  had  the  tat- 
reachlng  effect  claimed  would  be  to 
say  that  it  was  the  Intention  of 
Congress  that  the  negligent  posting 
by  an  employ^  of  but  one  Instead  of 
two  copies  of  the  schedule,  or  the 
neglect  to  post  either,  would  operate 
to  canoel  uie  previously  established 
schedule,  a  conclusion  Impossible  of 
acceptance").  Contra  Atlanta,  etc^ 
R.  Cfo.  T.  Horne,  106  Tenn.  78,  69  SW 
134. 

■  5.  tr.  8.  V.  Miller.  223  U.  S.  699, 
32  SCt  323,  66  L.  ed.  668:  Kansas  City 
Southern  R,  Co.  C.  H.  Albers 
Commn.  Co..  233  U.  S.  673,  82  SCt 
316,  66  Ij.'ed.  666;  Texas,  etc.,  R.  Co. 
V.  Cisco  Oil  Mill,  204  U.  S.  449.  27 
SCt  368,  61  U  ed.  662;  Northern 
Alabama  R.  Co.  v.  Wilson  Memntlle 
Co.,  9  Ala.  A.  269,  03  8  84. 

e.  XJ.  8. — Merchants'  Cotton-Press, 
etc.,  Co.,  V.  Insurance  Co.  of  North 
America,  161  U.  S.  868.  14  SCt  367, 
38  U  ed.  195  [aff  91  'Tenn.  637,  19 
Ga.  A  1,  68  SET  776. 

Oa. — Adams  Express  Co.  v.  Cham- 
berlln-Johnson-DuBose  Co..  138  Ga. 
466.  76  SE  601;  Central  of  Georgia 
R.  Co.  V.  Butler  Marble,  etc.,  Co.,  8 
Oa.  A.  1.  68  SE  776. 

111. — Klrby  V.  Chicago,  etc.,  R.  Co., 
242  III.  418,  90  NE  252  [rev  on  other 

E rounds  226  U.  S.  166,  32  SCt  648,  66 
.  ed.  1033,  AnnCasl914A  601];  War- 
ren v.  Cleveland,  etc.,  R.  Co.,  156  111. 
A.  111. 

Iowa. — Betts  v.  Chicago,  etc.,  R. 
Co.,  160  Iowa  252,  129  NW  962. 

[a]  False  1)imug-.^(l)  Violation  of 
Interstate  Commerce  Act  9  10,  pro- 
hibiting false  billing,  false  classifi- 
cation, false  weighing,  or  misrepre- 


sentations as  to  the  contents  of  a 
package,  by  which  a  discrimination 
is  obtained,  constitutes  no  defense  to 
a  carrier's  liability  for  loss  of  goods 
shipped  in  interstate  commerce,  re- 
sulting from  a  violation  of  Its  duties 
as  a  carrier.  Adams  Express  Co.  v, 
Chamberlln-Johnson-Du  Boss  Co.,  188 
Ga.  465,  76  SB  601.  (2)  W^ere. 
although  a  shipper  of  eggs  Included 
them  with  live  poultry  to  make  a 
carload,  thus  ODtalnIng  a  lower 
freight  rate  than  he  was  entitled  to, 
he  did  so  in  good  faith,  with  the 
knowledge  of  the  carrier's  agent,  the 
Illegality  of  the  shipment  did  not  ab- 
solve the  carrier  from  liability  for 
damages  to  the  eggs  through  its  neg- 
ligence. Houston  &  T.  C.  R.  Co.  v. 
Commons,  (Tex.  Glv.  A,)  IffO  SW 
1107,  1108  (where  the  court  said: 
"To  so  hold  would  be  In  effect  to  say 
that  be<»iuse  of  such  acceptance  the 
railway  company  was  authorized  to 
confiscate  or  convert  to  Its  own  use" 
the  goods  shipped).  (3)  "Although 
such  practices  upon  the  part  of  con- 
signors of  freight  to  be  moved  by  a 
carrier  from  one  State  Into  another 
are  made  penal,  that  fact  will  not 

Srevent  a  consignor  from  recovering 
amages  on  the  common-law  liabil- 
ity of  the  carrier  for  loss  of  freight 
resulting  from  a  violation  of  Its 
duties  as  a  carrier."  Adams  Ehcpress 
Co.  v.  Chamberlln-Johnson-DuBose 
Co..  138  Ga.  456,  456,  76  SE  801. 

7.  Central  of  Georgia  R.  Co,  v. 
Sims.  169  Ala.  895,  63  S  826.  See  St. 
liouls,  etc..  R.  Co.  v.  Cash  Grain  Co., 
161  Ala.  382,  60  S  81  (where  It  does 
not  appear,  however,  whether  It  was 
an  Interstate  shipment). 

8.  Pond-Decker  Lumber  Co.  t. 
Spencer.  86  Fed.  846,  30  CCA  480. 

9.  Klrby  v.  Chicago,  etc,  R.  Co., 
242  111.  418.  90  NE  252  [rev  on  other 
grounds  225  U.  S.  156.  32  SCt  648,  66 
L.  ed.  1033,  AnnCasl914A  601]. 

[a]  Season  for  rule. — "The  law 
makes  such  agreements  .  .  .  void, 
but  does  not  make  the  contract  of 
affreightment  otherwise  void;  and 
.  .  .  there  is  nothing  In  the  law  or 
the  policy  of  it  which  requires  a 
construction  that  would  excuse  a 
carrier  from  all  liability,  when  it 
made  such  a  contract  in  connection 
with  that  for  receipt  and  transpor- 
tation of  freight.  Such  a  construc- 
tion would  encourage  rather  than 
discourage  such  unlawful  agreements 
for  rebates.  The  carrier  might  pre- 
fer them  to  Uabilltv  for  the  freight." 
Insurance  Co.  of  North  America  v. 
Delaware  Mut.  Safety  Ina,  Co.,  91 
Tenn.  537,  544.  19  SW  755  [aff  151 
U.  S.  868,  14  SCt  367,  88  K  ed.  196]. 
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ally  enjoined  from  taking  less  than  the  rates  fixed 
in  its  published  tariff  of  freight  rates." 

833]  B.  Contracts  in  Violation  of  State  Legis- 
laliou.  Under  state  statutes  prohibiting  discrimi- 
nation in  terms  more  or  less  similar  to  those  of  the 
Interstate  Commerce  Act,  it  is  usually  held  that 
contracts  in  violation  thereof  cannot  be  enforced.^^ 
Thus  there  can  be  no  departure  from  the  estab- 
lished intra-state  rate,  which  may  be  recovered 
regardless  of  any  special  contract,  although  there 
is  authority  to  the  contrary/'  So  such  statutes 
render  prior  eontracta  for  speoial  rates  unenforce- 


able,^* although  it  has  also  been  held  that  the  stat- 
ute will  not  be  given  such  a  retroactive  effect  in  the 
absence  of  some  indication  that  the  legislature  so 
intended."  A  state  statute  prohibiting  carriers 
from  chaiging  a  greater  sum  than  that  specified  in 
the  bill  of  lading  is  void  as  applied  to  interstate 
shipments.^" 

[$  834]  C.  Contracts  in  Violation  of  Canadiw 
Legislation.  Contracts  in  violation  of  Canadian 
legislation  against  unjust  diserimination  are  void 
and  unenforceable.^^ 


ZZIV.  BENEFITS  OF  IKSUBANGE 

[$  835]  A.  In  Aluence  of  Special  Contract."  In 

the  absenue  of  special  eontract,  the  carrier  is  not 
entitled  to  the  benefit  of  insurance  effected  by  the 
shipper  ou  tlic  goods  shipped/'  and  in  case  of  loss 
or  injury  it  is  not  entitled  to  call  on  the  insurer 
for  contribution."   Payment  of  loss  by  the  insurer 


does  not  prevent  a  recovery  against  the  carrier  for 
the  amount  of  the  loss,  the  carrier  being  primarily 
liable  therefor,  and  tiie  recovery  being  for  the 
benefit  of  the  insure]^  which  is  subrogated  to  the 
rights  of  the  shipper."  The  right  to  maintain  the 
action  is  not  affected  by  the  fact  that  the  insurer 


10.  New  Torlt,  etc.,  R.  Co.  v.  In- 
terstate Commerce  Commn.,  200  U.  S. 
361,  26  set  272.  SO  ed.  E15  [mod 
128  Fed.  69].  See  also  supra  ii  <89, 
816. 

11.  Louisville,  etc.,  R.  Co.  v. 
Jones,  6  Ala.  A.  617  60  S  946;  and 
cases  infra  tills  section. 

[a]  Bnle  applUd. — Under  a  stat- 
ute forbidding  common  carriers  to 
give  undue  or  unreasonable  prefer- 
ence or  advantage.  It  has  been  held 
that  a  shipper  cannot  recover  dam- 
ages for  the  breach  of  a  carrier's 
special  contract  to  hold  a  certain 
train  at  a  certain  time  and  place  for 
Its  convenience  In  the  shipment  of 
live  stock  without  extra  charge. 
Louisville,  etc.,  R.  Co.  v.  Jones,  6 
Ala.  A.  617,  60  S  945. 

12.  Central  of  Georgia  R.  Co.  v. 
Catonton  Lumber  Co.,  14  Ga.  A.  302, 
80  SE  725;  Baltimore,  etc.,  R.  Co.  v. 
Shirk,  5S  Ind.  A.  42,  104  NK  864.  866 
(where  It  was  said:  "Where  freight 
rates  are  established  by  a  commis- 
sion having  authority  of  law  so  to 
do,  the  right  of  private  contract  to 
fix  such  rates  ceases  to  exist.  The 
carrier  la  entitled  only  to  the  rate 
so  established,  and  the  shipper  Is 
required  to  pay  only  the  amount  de- 
termined by  such  rate.  No  more 
can  be  lawfully  demanded,  and,  If 
more  Is  collected.  It  Is  unlawful  and 
may  be  recovered");  Texas  Cent.  R. 
Co.  V.  Kerns.  (Tex.  Civ.  A.)  108  SW 
187,  188  (where  It  was  said:  "In 
every  contract  of  shipment  In  this 
state  the  law  writes  the  particular 
rate  flxed  and  authorized  by  the  Rait- 
way  Commission  of  Texas;  and 
neither  the  Initial  carrier  In  this 
state  nor  its  connecting  carrier  in 
this  state  can  lawfully  depart  there- 
from"). See  also  Texas  Mexican  R. 
Co.  V.  Reed.  66  Tex.  Civ.  A.  452,  463. 
121  SW  519  (which  contains  the  fol- 
lowing dictum  tending  to  support 
the  above  view:  "While  there  Is  no 
atflrmatlve  provision  of  the  statute 
forbidding  a  railroad  from  fixing  a 
lower  rate  for  the  transportation  of 
freight  than  that  prescribed  by  the 
Railroad  Commission,  the  statute 
does  prohibit  discrimination  of 
charging  of  one  shipper  a  different 
rate  from  that  charged  another,  and 
it  would  seem  that  unless  the  lower 
rate  charged  in  the  particular  case 
Is  shown  to  have  been  open  to  all 
shippers,  a  special  contract  for  car- 
riage at  such  rate  would  be  void 
because  prohibited  by  the  statute 
against  alscrlmtnation").  Compare 
Thompson  v.  San  Antonio,  etc.,  R. 
Co..  11  Tex.  Civ.  A.  14R.  148.  32  SW 
427  (where  It  was  said  with  refer- 
ence to  the  Texas  statute:  "The 
Act,  as  we  understiind  it,  even  where 
rates  have  been  fixed,  does  not  en- 
join the  railway  company  from 
charging  a  less  rate  than  the  com- 
mtssion    has    named,    provided  it 


makes  no  discrimination,  (articles 
14  and  16),  and  therefore,  even  in 
cases  where  the  commission  has 
fixed  the  rates  for  a  railway  com- 
pany, it  cannot  be  said  that  It  is 
powerless  to  make  contracts  for 
transportation" ) . 

[  a  ]  Umltatlon  of  aoUona. — Ga. 
Civ.  Code  <1910)  S  2640,  relating  to 
limitation  of  actions  for  violation  of 
rules  of  the  railroad  commission, 
does  not  apply  to  an  action  for  the 
difference  between  the  amount  col- 
lected as  freight  and  that  which 
should  have  been  collected,  which 
may  be  brought  within  four  years 
from  the  accrual  of  the  action.  Cen- 
tral of  Georgia  R,  Co.  v.  Eatonton 
Lumber  Co..  14  Ga.  A.  302,  80  SE  725. 

13.  Illinois  Cent.  R.  Co.  v.  Seltz, 
214  III.  350.  356,  73  NE  685,  105  Am 
SR  108  [aff  117  111.  A.  154]  (where 
It  was  said:  "To  do  so  would  per- 
mit the  carrier  to  make  a  rate  lower 
than  it  properly  should  make,  to 
secure  the  business,  and  thereafter 
take  advantage  of  its  own  wrong  to 
increase  the  charge  and  secure  the 
usual  compensation").  But  see  su- 
pra 93  82g-830. 

14.  Seaman  v.  Minneapolis,  etc., 
R.  Co..  127  Minn.  180,  149  NW  134; 
Minneapolis,  etc.,  R,  Co.  v.  Menasha 
Wooden  Ware  Co.,  159  Wis.  130,  150 
NW  411.  LRA1916F  732  (hofding 
that  a  contract  between  a  railroad 
company,  empowered  by  St.  [1898] 
9  1828  subd  9.  to  regulate  compen- 
sation for  transportfng  passengers 
and  property,  and  a  business  con- 
cern, which  fixes  rates  for  the  trans- 
portation of  freight  so  long  as  the 
concern  Is  in  business,  may  be  an- 
nulled by  the  legislature  without 
impairing  the  obligation  of  the  con- 
tract, and  the  company  filing  tariffs 
covering  rates  for  freight  Included 
in  the  contract,  pursuant  to  St. 
[1913]  8  1797-4,  thereby  terminates 
the  contract). 

15.  Sultan  R.,  etc..  Co.  v.  Great 
Northern  R.  Co.,  68  Wash.  604,  109 
P  320.  1020.    But  see  supra  f  826. 

16.  Gulf.  etc..  n.  Co.  v.  Hefley.  158 
U.  S.  98.  15  set  802,  89  L.  ed.  910. 

Bffeet  of  Oarmack  amesdnsnt  see 
i9  42.  628. 

17.  Kennedy  v.  Quebec,  etc.,  R. 
Co,.  39  Que.  Super.  344  frev  on  other 
grounds  21  Que.  K.  B.  SB]. 

18.  Contract  reCLiUrliiy  vA^rpsr  to 
Insure  see  supra  9  231. 

19.  Steamship  Wellesley  Co.  v. 
Hooper,  185  Fed.  733.  108  CCA  71; 
Bennitt  v.  Gu'ding  Star.  63  Fed.  936 
faff  62  Fed.  407];  Gales  v.  Hallman, 
11  Pa.  515;  Burnside  v.  Union  Steam- 
boat Co.,  44  S.  C.  L.  113;  Texas,  etc., 
R.  Co.  V.  Levi,  59  Tex.  674;  St.  I^ouls. 
etc.,  R.  Co.  V.  Brass.  (Tex.  Civ.  A.) 
133  SW  1075.  See  also  Merrick  v. 
Brainard,  38  Barb.  (N.  T.)  674  [aff 
34  N.  Y.  208]  (where  the  rule  seems 
to  be  limited  to  cases  where  the  loss 


is  due  to  tlie  carrier's  negligence). 
Compare  Goodrich  v.  Thompson,  44 
N.  y.  324  (In  this  case  goods  hav- 
ing been  lost  durins  a  deviation 
from  the  shipper's  directions,  tbe 
amount  of  insurance  collected  was 
deducted  from  the  amount  for  which 
the  carrier  was  held  liable.  No  ques- 
tion seems  to  have  been  raised  as  to 
the  propriety  of  so  doing.). 

[a]  Beason  for  rule- — "The  In- 
surer and  the  defendant  are  not  joint 
tort-feasors  or  joint  debtors  so  as 
to  make  the  payment  of  satisfaction 
by  the  former  operate  to  the  benefit 
01  the  latter;  nor  Is  there  any  legal 
privity  between  the  defendant  and 
the  insurer  so  as  to  give  the  former 
the  right  to  avail  Itself  of  a  pay- 
ment By  the  latter.  The  policy  of 
Insurance  is  collateral  to  the  rem- 
edy against  the  defendant,  and  was 

erocured  solely  by  the  plaintiff  at 
Is  expense,  and  to  the  procurement 
of  which  the  defendant  was  in  no 
way  contributory."  Texas,  etc..  R, 
Co.  V.  Levi,  69  Tex.  674,  676. 

lb)  Bole  applieO. — A  fire  policy 
obtained  by  a  shipper  on  goods  ship- 
ped, reciting  the  release  oy  assured 
of  the  carrier  from  liability  under 
Its  bill  of  lading,  and  the  waiver  by 
the  Insurer  of  any  right  of  subroga- 
tion against  the  carrier,  constitutes 
no  defense  to  a  claim  or  the  shipper 
against  the  carrier  for  the  burning 
of  the  goods,  there  being  no  such 
privity  between  it  and  the  parties  to 
the  contract  of  Insurance,  with  ref- 
erence thereto,  as  to  authorise  it  to 
receive  any  benefit  from  it  as  against 
insured.  St.  Louis,  etc.,  R.  Co.  v. 
Brass.  (Tex.  Civ.  A.)  133  SW  1075. 

ao.  Gales  v.  Hallman,  11  Pa.  615; 
Burnside  v.  Union  Steamboat  Co.,  44 
S,  C.  L.  113  (where  it  was  said  that 
the  carrier  cannot  in  case  of  Its  own 
liability  call  on  the  Insurer  for 
contribution  on  the  principle  of 
double  Insurance,  not  being  Itself  an 
insurer  In  the  atrict  sense  of  the 
term).  And  see  cases  In  preceding 
note. 

SI.  Hall  V.  Nashville,  etc.,  R.  Co., 
13  Wall.  (U.  S.)  367.  20  L.  ed.  694; 
MontlceHo  v.  Molllson,  17  How.  (U. 
S.)  152.  15  L.  ed.  68;  Steamship  Wel- 
lesley  Co.  v.  Hooper,  185  Fed.  733, 
108  CCA  71:  Nord-Deutscher  Lloyd  v. 
Insurance  Co.  of  North  America.  110 
Fed.  420,  49  CCA  1;  Commercial  Ins. 
Co.  V.  The  C.  D.  Jr.,  13  F.  Cas.  No. 
7,051,  1  Woods  72;  Burnside  v.  Union 
Steamboat  Co.,  44  S.  C.  L.  113.  But 
see  Hall  v.  Nashville,  etc.,  R.  Co.,  11 
F.  Cas.  No.  6.940  (holding  that,  where 
goods  shipped  are  insured,  the  owner 
In  case  of  loss  may  assert  his  right 
to  indemnity  against  either,  both 
being  Insurers,  and  If  the  shipper 
elects  to  collect  from  the  Insurance 
company  which  pays  the  loss,  and 
the  carrier  has  been  guilty  of  no 
negligence,    the   Insurance  company 
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was  not  legally  bound  to  indemnify  the  insured  for 
the  loss  sustained." 

836]  B.  Under  Special  Coutract.  Contracts  of 
Khipment  which  provide  that  the  canier  shall  have 
the  benefit  of  any  insurance  effected  by  the  shipper 
on  the  goods  transported  are  valid  and  enforce- 
able,'^ in  the  absence  of  fraud  or  of  any  contract 
to  the  contrary  with  the  insurer."  The  rule  that 
an  insurer  when  he  has  indemnified  an  owner  of 
property  for  a  loss  occasioned  by  a  carrier  is  en- 
titled to  all  the  means  of  indemnity  which  the 
satisfied  owner  held  against  the  carrier,  and  that 
the  owner  cannot  after  loss  relinquish  any  rights 
to  whieh  the  insurer  is  entitled,  does  not  prevent  a 
valid  agreement  between  the  carrier  and  the  shipper 
that  the  carrier  shall  have  the  benefit  of  any  insur- 
ance to  be  effected  by  the  owner.*^  So  contracts 
containing  provisions  of  this  nature  are  not  in  vio- 
lation of  statutes  prohibiting  carriers  from  limiting 
their  common-law  liability,"  nor  in  contravention  of 
any  other  rule  based  on  public  policy."  Since  the 
carrier  may  in  its  own  behalf  take  out  insurance 
against  its  liability  arisii^  from  negl^nce,"  con- 
tracts of  the  character  under  consideration'  are  to 


cannot  claim  to  be  reimbursed  by 
the  carrier  who  la  as  blameless  In  re- 
spect to  the  Injury  as  the  Insurance 
company.  Here  It  was  said;  "They 
are  both  paid  for  the  risk  they  take, 
and  where  the  one  Is  not  more  at 
fault  than  the  other,  I  cannot  see 
how,  in  equity,  the  carrier  should  be 
required  to  reimburse  the  insurer 
any  more  than  the  Insurer  should 
be  required  to  reimburse  the  car- 
rier"). 

[a]  Where  put  of  Ion  paid  by 
Inatirer. — ^Where  goods  Injured  in 
transportation  have  been  Insured  by 
the  shipper  and  a  part  of  the  loss 
paid  by  the  insurer,  the  shipper  may 
sue  the  carrier  not  only  for  the  un- 
paid balance  due  to  him,  but  also  as 
trustee  for  what  has  been  paid  by 
the  Insurer  In  ease  of  the  carrier. 
Gales  V.  Hallman,  11  Pa.  £16. 

[  b  ]  IB  whose  name  suit  is 
lironfflLt. — (1)  It  has  been  held  im- 
material whether  the  action  is 
broueht  in  the  name  of  the  insurer 
or  of  the  insured  for  Its  benefit. 
Steamship  Wellesley  Co,  v.  Hooper, 
185  Fed.  733,  108  CCA  71.  (2)  "The 
question  as  to  who  shall  bring  the 
suit  is  one  to  be  determined  between 
the  shippers  and  the  Insurance  Com- 
pany. It  is  no  concern  of  the  ap- 
pellant (the  carrier)  whether  the 
libel  is  brought  In  the  name  of  the 
shippers  or  In  the  name  of  the  In- 
surance Company.  In  either  event, 
the  right  of  the  claimant  in  Its  de- 
fense would  be  Identical."  Piiclflc 
Coast  SS.  Co.  V.  Bancroft -Whitney 
Co..  94  Fed.  180.  36  CCA  135  [rev  on 
other  grounds  ISO  U.  S.  49,  45  L.  ed. 
419.  21  set  278]. 

33.  Nord-Deutscher  Lloyd  v.  In- 
surance Co.  of  North  America,  110 
Fed.  420,  49  CCA  1;  Commercial  In.s. 
Co.  V.  The  C.  D.  Jr.,  18  F.  Cas.  No. 
7,051,  1  Woods  72. 

23.  Phoenix  Ins.  Co.  v.  Erie,  etc.. 
Transp.  Co.,  117  U.  S.  312,  6  SCt  750, 
29  ed.   873    [aff   19    P.  Cas.  No. 

11,112,  10  BIsa.  18];  Bradley  v.  Le- 
hfKh  Valley  R.  Co.,  153  Fed.  350,  82 
CCA  426  (aff  145  Fed.  569];  Penn- 
sylvania, etc.,  R.  Co.  V.  Burr.  1 30 
Fed,  847;  Rintoul  v.  New  York  Cent., 
etc.,  R.  Co..  17  Fed.  905,  21  Blatchf. 
439 ;  Jackson  Co.  v.  Boylaton  Mut. 
Ins.  Co.,  13»  Mass.  508,  2  XE  103,  62 
AmR  728;  Mercantile  Mut.  Ins.  Co. 
V.  Calebs.  20  N.  Y.  173;  Burke  v.  Erie 
R,  Co..  134  ApD.  Dlv.  413,  119  NTS 
309;  Chase  v.  Washlnffton  Mut,  Ins, 
Co..  12  Barb.  (N.  Y.)  595;  Van  Natta 
V.  Mutual  Security  Ins.  Co..  4  N,  Y, 
Super.  490;  Missouri  Pac.  R.  Co,  v. 
International  Mar.  Ins.  Co..  84  Tex. 
149,  19  gW  469;  Gulf,  etc..  R.  Co.  v. 
Zimmerman.  80  Tex.  606,  17  SW  239; 
Insurance  Co.  of  North  America  v. 
Easton.  73  Tex.  167,  11  SW  180,  3 


LRA  424  and  note;  British,  etc,.  Mar, 
Ins.  Co.  V.  Gulf,  etc..  R.  Co.,  63  Tex. 
475,  61  AmR  661. 

[a]    BeMOU  for  the  nils. — (l)  "It 

Is  not  one  of  exemption  from  liabil- 
ity. The  owner  Is  under  no  obliga- 
tion to  Insure;  he  Is  not  compelled 
to  furnish  Indemnity  to  the  carrier; 
and.  If  he  Insures,  can  make  a  lim- 
ited contract  of  insurance  which  does 
not  cover  losses  thrdugh  the  car- 
rier's negligence.  There  is,  there- 
fore, no  contract  of  exemption 
against  liability  for  loss  by  negli- 
gence, no  agreement  that  the  carrier 
shall  be  protected  or  be  indemnified, 
but  the  contract  simply  Is  that,  in 
the  contingency  of  Insurance,  a  con- 
sequent benefit  will.  In  case  of  loss, 
result  to  the  carrier.  (2)  It  is  not 
unfair  to  the  owner.  The  carrier  is 
at  liberty  to  insure  his  Interest  in 
the  property  Intrusted  to  his  care, 
and  the  fact  that  he  may  obtain  an 
indemnity  from  a  third  person  by 
means  of  the  owner's  policy  is  not 
unfair  to  the  owner,  unless  the  ob- 
taining such  Indemnity  is.  In  reality, 
made  compulsory  upon  him,  because 
the  owner  'can  equitably  receive  but 
one  SB.tisfaction'  for  the  loss  of  his 
pooiia.  Hart  v.  Western  R.  Corp.,  13 
Meto.  (Mass.)  99,  46  AmR  719.  If 
it  was  a  part  of  the  bill  of  lading 
that  the  owner  must  Insure  for  the 
benefit  of  the  carrier,  such  condition 
would  be  unfair.  (3)  The  contract 
Is  not  necessarily  unfair  to  the  In- 
surers. At  common  law.  the  owner 
who  has  been  paid  In  full  or  in  part 
for  his  loss  by  the  Insurance  com- 
pany, may  sue  the  carrier  upon  the 
contract  of  bailment,  and  as  to  so 
much  of  the  amount  recovered  from 
the  carrier  as  Is  In  excess  of  a  full 
satisfaction  of  the  loss,  the  owner 
will  be  a  trustee  for  the  insurance 
company.  It  seems  that  the  effect 
of  the  clause  In  the  bill  of  lading 
which  is  now  under  consideration  is 
to  provide  that  the  owner  in  such 
circumstances  is  not  a  trustee  for 
the  insurance  company,  but  a  trus- 
tee for  the  carrier.  If  such  a  con- 
tract is  entered  into,  without  fraud- 
ulent concaalment  of  the  facts  from 
the  Insurers,  of  which  there  Is  no 
evidence  in  this  case,  it  cannot  prop- 
erly be  considered  unjust  or  unrea- 
sonable, because  the  Insurance  com- 
pany obtains  Us  remedy,  not  by 
virtue  of  a  contract  of  its  own  with 
the  carrier,  but  through  the  owner's 
contract,  and  Its  right  depends  upon 
or  is  subject  to  the  agreement  made 
by  the  owner  with  the  carrier,  which 
he  is  at  liberty  to  make  to  suit  bis 
own  interest,  provided  there  i.s  no 
fraudulent  concealment  from  the  In- 
surers. They  can.  In  view  of  this 
provision  in  bills  of  lading,  modify 


be  accorded  full  force  and  effect  even  when  the  loss 
or  the  injury  is  due  to  the  negligence  of  tlio  car- 
rier's servants  or  agents.^  Where  the  policy  cov- 
ering the  goods  is  limited  to  losses  for  which  a 
common  carrier  would  not  bo  liable  at  common  law, 
a  provision  that  the  carrier  shall  have  the  benefit 
of  any  insurance  effected  on  the  goods  to  be  trans- 
ported does  not  protect  it  from  liability  for  loss 
due  to  negligence."  No  special  consideration  is 
necessary  to  sustain  these  contracts.'^ 

Construction  and  operation  of  contracts.  If  the 
owner  has  received  .from  the  insurance  company  the 
amount  of  damages  caused  by  loss  or  injury  to  the 
goods  in  shipment,  he  will  of  course  be  precluded 
by  such  stipulation  from  a  recovery  against  the 
carrier  for  such  loss  or  injury."  Nevertheless,  to 
entitle  a  carrier  to  the  benefit  of  a  stipulation  in 
the  shipping  contract,  giving  to  it  the  benefit  of 
any  insurance  effected  on  the  goods  shipped,  it  is 
essential  that  the  insurer  should  have  made  an  un- 
conditional payment  of  the  damages  to  the  insured; 
otherwise  the  carrier  has  no  standing  to  enforce 
any  claim  to  the  benefit  of  the  insurance.'^  As 
between  the  carrier  and  the  insurer  it  is  held  that, 

the  contract  which  they  have  here- 
tofore customarily  made  with  the 
Insured,  and  the  result  will  prob- 
ably be  that  the  Insurers  will  also 
make  provisions  In  their  policies,  by 
virtue  of  which  Insurance  on  prop- 
erty In  transit  will  have  a  limited 
character."  Rintoul  v.  New  York, 
etc.,  R.  Co.,  17  Fed.  905,  903,  21 
Blatchf.  439, 

[b]  How  contract  eQ^oted. — A 
shipper,  electing  to  accept  a  reduced 
rate  by  tilling  out  the  shipping  order 
and  accepting  the  bill  of  lading,  is 
bound  by  the  terms  of  the  order 
making  it  a  part  of  the  bill  of  lading, 
and  giving  the  carrier  the  benefit  of 
insurance  on  the  freight.  Burke  v. 
Erie  R.  Co.,  134  App.  Dlv.  413,  119 
NYS  309. 

84.  Jackson  Co.  v,  Boylston  Mut. 
Ins.  Co.,  139  Mass.  508,  2  NE  103.  52 
AmR  728;  Chase  v.  Washington  Mut, 
Ins.  Co.,  12  Barb.  {N.  Y.)  595. 

36.  Rintoul  V,  New  York  Cent., 
etc.,  R.  Co.,  20  Fed.  313. 

SO.  British,  etc..  Mar.  Ins,  Co.  v. 
Gulf,  etc..  R.  Co.,  63  Tex.  475,  51  AmR 
661. 

37.  Insurance  Co.  of  North  Amer- 
ica V.  Easton,  73  Tex.  167,  11  SW  180, 
3  LRA  424  and  note. 

38.  Hartford  F.  Ins.  Co.  v.  Chi- 
cago, etc..  R.  Co.,  175  U.  S.  91,  20 
SCt  33,  44  L.  ed.  84;  Phoenix  Ins,  Co. 
V.  Erie,  etc..  Transp,  Co..  117  U.  S. 
312.  6  SCt  750,  1176,  29  L.  ed.  873 
faft  19  F.  Cas.  No.  11,112,  10  Biss, 
18];  Jackson  Co.  v.  Boylston  Mut. 
Ins.  Co.,  139  Mass.  608,  2  NB  103,  52 
AmR  728. 

29.  Phoenix  Ins.  Co,  v.  Erie,  etc., 
Transp.  Co..  117  U.  S.  312,  6  SCt  750, 
29  L.  ed.  873;  Phcenix  Ins.  Co.  v.  Erie, 
etc.,  Transp.  Co..  19  F.  Cas.  No. 
11.112.  10  Blss.  18;  Roos  v.  Phila- 
delphia, etc.,  R.  Co..  199  Pa.  378,  49 
A  344  [dlst  Willock  v,  Pennsylvania 
R,  Co,.  166  Pa.  184,  30  A  948.  46  Am 
SR  674.  27  LRA  228],  Contra  St. 
Louis,  etc.,  R,  Co.  v.  Brass,  (Tex. 
Civ.  A.)  133  SW  1076. 

30.  Gulf,  etc.,  R.  Co.  v.  Zimmer- 
man, 81  Tex.  605,  17  SW  239. 

31.  Missouri  Pac.  R.  Co.  v.  Inter- 
national Mar,  Ins.  Co..  84  Tex.  149, 
19  aw  459. 

33.  Rintoul  v.  New  York  Cent., 
etc.,  R.  Co.,  17  Fed.  905,  21  Blatchf. 
439-  Gulf,  etc..  R.  Co.  v.  Zimmerman. 
81  Tex.  605,  17  SW  239;  British  F.  & 
M.  Ins.  Co.  V.  Oulf,  etc.,  R.  Co.,  63 
Tex.  476.  61  AmR  661. 

33.  Inman  v.  South  Carolina  R. 
Co.,  129  U.  S.  128,  9  SCt  249,  32  L. 
ed.  612:  Bradlev  v.  Lehigh  Valley  R. 
Co.,  153  Fed,  350,  82  CCA  426;  Penn- 
sylvania R.  Co.  v.  Burr.  130  Fed.  847; 
Bennitt  v.  Guiding  Star,  53  Fed.  936 
[aft  62  Fed.  407]:  Cinclrtnati,  etc..  R. 
Co.  V.  Etpratt,  2  Duv.  (Ky.)  4;  Oulf. 
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in  the  absence  of  any  misrepresentation  or  inten- 
tional concealment  by  the  shipper  in  obtaining  in- 
surance on  the  goods,  or  of  any  express  stipulation 
on  the  subject  in  the  policy,  the  provision  in.  the 
shipping  contract  that  the  carrier  shall  have  the 
full  benefit  of  any  insurance  effected  on  the  goods 


limits  the  right  by  way  of  subrt^ation  of  the  in- 
surer on  paying  to  the  shipper  the  amount  of  loss 
or  damage.  In  other  words,  the  contract  between 
the  insured  and  the  carrier  being  valid,  the  latter  is 
protected  from  any  action  b^  the  insurer  on  pay- 
ment by  it  for  the  loss  or  injury  sustained.*' 


XXV.   CONNECTINa  OABBIEBS''* 


[$  837]  A.  Defluition.  In  its  broadest  sense  the 
term  ''connecting  carrier"  means  one  of  several 
common  carriers  whose  lines  or  parts  thereof  united 
constitute  the  route  over  which  a  shipment  is  to 
pass,  and  which  participate  in  the  transportation 
of  such  shipment."^  It  has  been  defined,  however, 
as  one  whose  route,  not  being  the  first  one,  lies 
somewhere  between  the  point  of  shipment  and  the 
point  of  destination;"  it  becomes  such  by  virtue  of 
the  agreement  between  the  consignor  or  shipper  and 
the  first  carrier,  whereby  the  latter  undertakes  to 
deliver  the  shipment  at  its  iiltimate  destination, 


etc.,  R.  Co.  V.  Zimmerman,  81  Tex. 
«05.  17  SW  28«. 

[a]  AppUoatloM  of  nle^d)  A 
bin  of  laolng  provided  that,  in  case 
of  loss  or  injury  of  the  soods,  the 
damagre  should  he  adjusted  on  the 
basis  of  their  value  at  the  place  and 
time  of  shipment,  and  that  the  car- 
rier should  have  the  tMnefit  of  any 
insurance  effected  hj  the  shipper. 
He  Insured,  the  ffoods  for  their  value 
at  the  port  of  deatlnation.  but  the 
policy  contained  a  provision  that  in 
case  of  any  agreement  between  the 
assured  ana  any  carrier  whereby,  in 
case  of  loss  for  which  the  carrier 
would  be  liable.  It  should  have  the 
benefit  of  the  insurance,  there  should 
be  no  liability  on  the  policy  beyond 
the  amount  which  was  not  recover- 
able from  the  carrier,  and  to  make 
good  the  loss  temporarily  by  ad- 
vancing money  pending  delay  In  col- 
lecting from  the  carrier,  which 
should  not  affect  the  final  liability 
of  the  insurer.  The  goods  were  dam- 
aged in  shipment,  and  the  Insurer 
advanced  a  sum  to  the  owner,  taking 
a  receipt  by  which  he  agreed  to  pros- 
ecute nia  claim  against  the  carrier, 
and  to  refund  to  the  insurer  the 
amount  collected.  It  was  held  that 
such  advance  was  strictly  within  the 
terms  of  the  policy,  and  did  not  con- 
stitute a  payment  of  the  loss,  where- 
by the  carrier  could  claim  the  beneflt 
under  the  bill  of  lading  as  a  set-off 
In  an  action  by  the  owner  to  recover 
the  damages.  Pennsylvania  R,  Co. 
V.  Burr,  130  Fed.  847.  65  CCA  SSI. 
(2)  Where  a  bill  of  lading  contains 
a  provision  entitling  the  carrier.  In 
the  event  of  Its  own  liability  for 
damages  against  which  the  consignor 
has  obtained  insurance,  to  recover 
the  amount  from  the  underwriter,  in 
an  action  by  the  shipper  against  the 
carrier  for  damage  to  the  goods  ft 
Is  no  defense  that  the  underwriter 
has  agreed  to  pay  plaintiff  for  his 
loss,  and  that  the  suit  is  for  the 
underwriter's  benefit,  since  tho  car- 
rier has  no  claim  on  the  Insurance 
until  it  has  paid  plaintiff's  claim. 
Cincinnati,  etc.,  II.  Co.  v.  Spratt,  2 
Duv.  (Ky.)  4. 

[b]  'whether  there  was  a  loan  or 
pajmeiLt  on  aoooout  of  Insnraaoe  la 
a  Haastion  for  the  jury  where  the 
amount  of  the  loan  was  the  exact 
amount  of  the  Insurer's  liability  on 
account  of  Insurance  given  the  ship- 
per on  the  goods,  and  this  Is  so  not- 
withstanding the  insured  gave  a  re- 
ceipt reciting  that  he  had  borrowed 
and  received  from  the  insurance  com- 
pany the  amount  In  question.  Boos 
V.  Phtladelphla,  etc.,  R.  Co.,  199  Pa. 
378.  49  A  344. 

34.  Wager  v.  Providence  Ins.  Co., 
150  U.  S.  99,  14  act  65.  37  L.  ed.  1013: 
Phcenix  Ins.  Co.  v.  Erie,  etc.,  Transp. 
Co.,  U7  U.  S,  312.  6  set  750,  29  L.  ed. 
873  taff  19  P.  Cas.  No.  11.112.  10  Blss. 
18];  Mercantile  Mut.  Ins.  Co.  v.  Ca- 


lebs. 20  N.  T.  173. 

[a]    The  reasoK  tor  tho  nOo  la  (1) 

that  the  right  of  subrogation  aris- 
ing out  of  the  contract  of  insurance 
and  payment  of  the  loss  Is  only  to 
such  rights  as  the  assured  has  by 
law  or  contract  against  third  per- 
sons. Ph<eniz  Ins.  Co.  v.  Srle,  etc., 
Transp.  Co..  117  U.  S.  S12.  «  8Ct  7B0, 
29  L.  ed.  873.  (S)  "In  any  form  of 
remedy  the  insurer  can  take  nothing 
by  subrogation  but  the  rights  of  the 
assured:  and  If  the  assured  has  no 
right  of  action,  none  passes  to  the 
insurer."  St.  Ixtuis,  etc..  R.  Co.  v. 
Commercial  Union  Ins.  Co.,  189  U. 
3.  283,  216,  11  set  S64,  IB  U  ed.  164. 

8S.  Phmniz  Ins.  Co.  v.  Brie,  etc., 
Transp.  Co„  19  F.  C^.  No.  11.112.  10 
Bfss.  18.  See  also  cases  in  the  pre- 
ceding note. 

36.  Oonnsctlng  oanlori 
Duty  to  receive  and  transport  prop- 
erty see  supra  ]  66. 

Freight  charges: 
Action  for  see  supra  |  707. 
Affected   by    transportation  over 

several  lines  see  supra  H  C97> 

698. 

Duty  to  demand  prepayment  see 
supra  I  693. 
Liability  for: 

Deviation  see  supra  1  169. 
Overcharges  see  supra  |  712. 
Penalty  for  failure  to  adjust  claim 

for  damages  see  infra  S  986. 
Violation  of  federal  Twenty-Bight 
Hour  Law  see  Infra  9  997. 
Ijien  for  charges  see  supra  3  723. 
Offsetting  damages  see  supra  I  706. 
RlKht  to  protection  against  unjust 
discrimination  see  supra  S  764. 

37.  [a]  ThttS,  where  a  car  of 
freight  was  delivered  by  the  Initial 
carrier  to  a  connecting  carrier,  to  be 
placed  on  the  consignee's  sidetrack, 
and  before  unloading  the  connecting 
carrier  was  directed  ny  the  consignee 
to  deliver  the  car  to  a  buyer,  and 
for  that  purpose  delivered  the  car 
to  the  terminal  carrier,  for  delivery 
to  the  buyer  on  its  sidetracks,  the 
three  carriers  were,  under  their  Joint 
traRlc  arrangements,  "connecting  car- 
riers."  within   Code    (1907)    S  5648, 

fiermlttlng  all  such  carriers  to  be 
olntly  sued  for  loss  of.  or  Injury 
to,  goods,  and  Judgment  to  be  given 
against  those  shown  to  be  liable. 
\'eltoh  V.  lllinote  Cent.  R.  Co.,  <Ala. 
A.)  68  S  G75. 

38.  Ltawson  Carr.  342  [quot  Nan- 
son  V.  Jacob.  12  Mo.  A.  126.  127 
(rev  on  other  grounds  93  Mo.  331, 
6  SW  216.  3  AmSR  631)]. 

39.  Lawson  Carr.  312  [quot  Nan- 
son  V.  Jafiob,  12  Mo.  A.  125,  127 
(rev  on  other  grounds  93  Mo.  381, 
6  SW  246,  3  AmSR  531)J. 

40.  See  Infra  this  section, 
[a]  VnOer  special  statnts. — Where 

a  carrier  accepts  freight  from  an- 
other Mne,  but  requires  from  the 
shipper  a  separate  snipping  contract, 
exempting  It  from  liabiiiHy  for  dam- 


and  thus  makes  the  carrier  beyond  its  own  route  its 
agent  for  continuing  the  transportation,  or  else 
undertakes  only  to  deliver  the  goods  safely  to  the 
next  carrier  on  the  route,  who  thus  becomes  agent 
for  the  shipper  for  carrying  them  further.*"  And 
this  definition  perhaps  more  accurately  expresses 
the  common  acceptation  of  what  is  meant  by  the 
term  *  *  connecting  carrier, "  as  appears  from  the 
decisions  as  to  whether  or  not  a  local  belt  railroad,*"^ 
a  switching  company,*'  a  terminal  company,**  or  a 
transfer  company,  is  or  is  not  a  connecting 
carrier. 

ages  occurring  on  any  other  Mne  of 
road,  but  raspeota  so  much  of  the 
through  contract  ortginally  made 
with  the  Initial  carrier  as  relates  to 
the  through  rate,  it  la  not  a  con- 
necting line,  within  Rev.  St.  arts 
331a,  S31b,  malting  all  carriers  con- 
necting lines  which  recognise,  ac- 
quiesce In,  or  act  on,  a  contract  for 
tnrough  carriage,  and  is  not  liable 
far  any  damage  to  the  freight  not 
occurring  on  its  own  line.  Gulf,  etc., 
R.  Co.  V.  Short,  (Tex.  Civ.  A.>  61 
SW  261. 

41.  Chicago,  etc.,  R.  Co.  v.  Toung, 
(Tex.  Civ.  A.)  107  SW  127. 

[al  Vssd  as  aa  amaor  mi  laltlal 
oarruv  a  local  bsTt  railroad  to  de- 
liver shipments  to  «  .connecting  car- 
rier is  not  itself  a  connecting  car- 
rier. Texas,  etc.,  R.  Co.  v.  Scoggin, 
40  Tex.  Civ.  A.  626.  90  SW  6Zt. 

4S.  Missouri  Pac.  R.  Co.  v.  Wichi- 
ta Wholesale  Grocery  Co.,  66  Kan. 
626.  40  P  899:  St.  Louia,  etc.,  R.  Co. 
V.  Jackson,  S6  Tex.  Civ.  A.  407.  118 
SW  868. 

[a]  Thus  (Da  railroad  company 
switching  cars  over  Ha  own  track 
from  the  line  of  the  \amt  carrier  to 
the  warehouse  of  the  consignee, 
which  is  only  a  spur  track  of  its 
own,  is  a  connecting  carrier  of  such 
goods  and  as  such  Is  liable  for  loss 
of  or  injury  to  them.  Missouri  Pac. 
R.  Co.  V.  Wichita  Wholesale  Grocery 
Co.,  66  Kan.  525,  5S9,  40  P  899  (where 
It  was  Bald:  "A  railroad  transporting 
a  pasaronger  or  car-load  of  freight 
one  mile,  urtng  a  switch-engine  for 
motive  power,  is  Just  as  mucm  a  com- 
mon carrier  as  If  the  distance  were 
a  thousand  miles  by  repular  freight 
or  passenger  train.  The  fact  that 
compensation  for  this  particular 
servlre  was  paid  by  the  St.  Louis 
&  San  Francisco  Railway  Company, 
while  It  might  render  that  company 
also  responsible,  could  not  relieve 
the  defendant  company  from  its  lia- 
bility as  a  carrier").  (2)  But  a  rail- 
way company  engaged  In  shifting 
cars  delivered  to  it  by  a  carrier  to 
the  house  tracks  of  consignees  Is 
not  a  connecting  carrier,  but  Is  the 
agent  of  the  carrier.  St.  Louis 
Southwestern  R.  Co.  v.  Jackson,  66 
Tex.  Civ.  A.  407,  118  SW  8B8. 

43.  V.  S.  V.  Northern  Pac.  Ter- 
minal Co.,  181  Fed.  879  frev  on  other 
grounds  184  Fed.  603,  106  CCA  683] 
(holding  that  a  terminal  railroad 
company  which  receives  cars  of  live 
stock  from  other  railroad  companies 
for  transportation  and  delivery  to  an- 
other company  or  to  stockyards,  is  a 
"connecting  carrier"  whose  road 
forms  a  part  of  the  line  of  road  over 
which  the  shipment  is  made,  within 
the  meaning  of  the  Twenty-Eight 
Hour  Law  [Act  June  29.  1906  (34 
U.  a.  St.  at  L.  607  c  3694)].  and  Is 
subject  to  Its  provisions  as  to  Inter- 
state shipments). 

44.  Western,  etc..  R.  Co.  v.  Kxpo- 
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[$  838]  B.  Bights,  Duties,  and  Uabilittes  of 
Initial  CfarrieT — 1.  Introdnctory  Statement.  The 

r^hts  and  liabilities  of  the  initial  carrier,  when  not 
affected  by  any  partnership  arrangement  with  con- 
necting lines  or  by  joint  undertaking  for  trans- 
portation, will  be  considered  first.*"  The  liabillfy 
o£  both  the  initial  and  the  connecting  earners, 
where  such  an  arrangement  exists,  will  b^  consid- 
ered in  subsequent  sections.*' 

Who  is  initial  carrier.  It  has  been  held  that  an 
initial  carrier  is  the  one  contracting  with  the  ship- 
per, and  not  necessarily  the  one  whose  line  consti- 
tutes the  first  link  in  transportation.*^  Although 
the  operator  of  express  ears  fixed  no  through  rate 
to  points  within  its  lines  and  rendered  no  bill  for 
through  charges,  but  charged  a  flat  rate  per  one 
hundred  pounds  irrespective  of  the  character  of  the 
goods  or  their  value,  or  whether  the  chaises  of  an 
express  company  to  which  it  delivered  shipments 
were  prepaid  or  collected  from  the  consignee,  it 
advancing  the  express  charges  where  they  were  pre- 
paid and  by  its  bill  of  lading  undertaking  to  carry 
shipments  to  their  destination  on  the  line  of  the 
express  company,  the  carrier  is  not  a  mere  agent 
of  the  shipper  but  is  the  initial  carrier  within  the 
meaning  of  the  Interstate  Conunerce  Act.*" 

839]  2.  Duty  to  Carry  to  Points  beyond  Its 
Own  Line.  As  heretofore  shown,  a  common  carrier 
is  not  at  common  law  bound  to  carry  to  points 
beyond  its  own  line.** 

[$  840]  3.  laabiUty  for  Loss  or  Injury  on  Oon- 
necting  lines'^ — a.  In  Absence  of  Statute  or  Spedal 
Contract  for  Through  Tran^ortation" — (1)  Eng- 
lish and  Canadian  Bole.  There  has  been  much 
discussion  by  the  courts  of  the  question  whether,  if 
a  carrier  receives  goods  marked  to  a  destination 
beyond  its  usual  line  of  transportation  so  that  for 
the  final  delivery  of  the  goods  at  their  destination 


transportation  by  a  etmnecting  earner  will  be  neces- 
sary, the  shipper  who  has  actual  or  presumptive 
knowlec^  of  the  facts  is  entitled  to  rely  on  the 
acceptance  by  the  first  carrier  as  constituting  a 
contract  to  deliver  the  goods  at  their  destination, 
employing  the  intermediate  carrier  as  agent  for  tiiat 
purpose,  or  whether,  on  the  other  hand,  the  im- 
plied contract  is  that  the  first  carrier  will  transport 
the  goods  to  the  end  of  its  usual  line,  and  as  agent 
of  the  shipper  deliver  them  to  an  intermediate  car- 
rier who  thereupon  becomes  carrier  of  the  shipper 
to  complete  the  transportation.  On  the  determina- 
tion of  this  qu^tion  will  depend  the  solution  of  the 
further  question  whether  the  first  carrier  after 
transporting  the  goods  to  the  end  of  its  line  and 
delivering  them  to  a  connecting  carrier  is  absolved 
from  liability,  or  whether  its  liability  as  carrier 
continues  until  the  connecting  carrier  completes  the 
transportation  by  delivering  the  goods  at  their 
destination.  These  questions,  which  seem  to  have 
assumed  practical  form  only  since  the  introduction 
of  transportation  by  railroad,  were  decided  first  by 
the  English  courts  on  the  theory  that  the  shipper 
had  a  right  to  assume  an  undertaking  by  the  car- 
rier, in  the  absence  of  any  express  agreement  to 
the  contrary,  to  deliver  the  goods  at  their  ultimate 
destination,  and  according  to  what  is  called  the 
English  rule  the  carrier  receiving  the  goods  becomes 
liable  as  carrier  for  the  entire  transportation."  The 
Canadian  courts  have  adopted  the  English  rule." 

841]  (2)  Bule  in' America — (a)  The  Minority 
Buie.  In  a  number  of  American  states  it  is  held 
that  a  common  carrier  which  receives  goods  con- 
signed to  a  point  beyond  the  terminus  of  its-^wn 
line  is  liable  for  loss  or  injury  occurring  on  a  con- 
necting line  if  it  does  not  by  contract  limit  its  lia- 
bility to  loss  or  injury  occurring  on  its  own  line." 
[$  842]  (b)  The  Majority  Bule.   In  most  of  the 


Rition  Cotton  Mllla,  81  Qa.  522,  7  SE 
916,  2  LRA  102:  Nanaon  v.  Jacob, 
93  Mo.  331,  6  SW  24S,  3  AmSK  531 
Ua  12  Mo.  A.  1251:  Missouri  Pac. 
R.  Co.  V.  Youne.  26  Nebr.  651,  41  NW 
S4«. 

[a]  Tlma  (1)  a  mere  transfer  com- 
pany employed  by  the  consignee  to 
remove  the  goods  from  a  station  la 
not  a  common  carrier.  Naneon  v. 
Jacob,  93  Mo.  331.  6  SW  246,  3  AmSR 
531  [air  12  Mo.  A.  1253.  <2)  Nor  ia 
a  transfer  company  employed  by  one 
Intermediate  earner  to  haul  the 
Koods  to  the  depot  of  the  next  suc- 
ceeding: carrier  in  the  same  city. 
Western,  etc.,  R.  Co.  v.  Sxposttion 
Cotton  Mills,  81  Ga.  522,  7  SB  916, 
a  L.BA  102:  Mtesourl  Pac.  R.  Co.  v. 
Young.  25  Nebr.  661,  41  NW  646. 

4S.    See  infra  S  S39  et  seq. 

40.    See  infra  1  904  et  seq. 

47.  Knapp  v.  Minneapolis,  etc.,  R. 
Co..  3S  N.  D.  291,  166  NW  1019. 

48.  Glenlyon  Dye  Works  v.  Inter- 
state Express  Co.,  36  R.  I.  668,  91  A  5. 

49.  See  supra  f  69. 

50.  '  Ualdllty  for  lois  or  Injury  on 
eoimeotltLff  line  la  ease  of  deviation 
see  supra  S  1B6. 

51.  viider  ■peotal  vtattttory 
TlaioiUi  see  Infra  j|  958-867. 

S3.  Watson  v.  Amber^te,  etc..  R. 
Co.,  15  Jur.  448,  3  EnglAKq  497; 
Muscamp  v.  Lancaster,  etc.,  R.  Co., 
8  M.  &  W.  421,  151  Reprint  1103, 

53.  Northern  Pac.  R.  Co.  v.  Qrant, 
24  Can.  S.  C.  546. 

54.  U.  S. — Florida  Cent.,  «to.,  R. 
Co.  U.  S.,  43  Ct.  CI.  S72  (declaring 
Alabama  law). 

Ala. — Louisville,  etc.,  R.  Co.  v. 
Meyer,  78  Ala.  697;  Mobile,  etc.,  R. 
Co.  V.  Copeland.  63  Ala.  219,  35  AmR 
13.  Rule  changed  by  statute  see 
infra  |  862. 

Ark. — Chicago,  etc.,  R.  Co.  v.  Cot- 
ton, 87  Ark.  339.  112  SW  742;  St. 
Loula.  etc.,  R.  Co.  v.  Randle,  85  Ark. 
127.  107  8W  669;  8t.  Louis  Soutb- 


western  R.  Co,  v.  Kllberry,  88  Ark. 
87,  102  8W  894;  Kansas  City,  etc.,  R. 
Co.  V.  Washington,  74  Ark.  9.  86  SW 
406.  109  AmSR  61,  69  LRA  66. 

Ga. — Southern  EIx  press  Co.  v. 
Palmer,  48  Ga.  85;  Cohen  v.  Southern 
Express  Co.,  46  Ga.  148;  Mosher  v. 
Southern  Express  Co.,  38  Ga.  37. 
Special  ^atutory  provision  see  infra 
S  864. 

111. — Illinois  Match  Co.  v.  Chicago, 
etc.,  R.  Co.,  260  III.  396,  95  NB  492; 
Atchison,  etc.,  R.  Co.  v.  Peo.,  227  111. 
270,  81  NE  342;  Adame  Express  Co. 
v.  Wilson,  81  III.  339;  Milwaukee, 
etc.,  R.  Co.  V.  Smith,  74  111.  197: 
Chicago,  etc..  R.  Co.  v.  Montfort,  60 
111.  n%:  Illinois  Cent.  R.  Co  v.  Frank- 
enberg,  54  III.  88,  6  AmR  92;  Illinois 
Cent.  R.  Co.  v.  Johnson,  S4  111.  389; 
Beklns  Household  Shlpplner  Co.  v. 
Grand  Trunk  R.  System.  162  111.  A. 
497;  Mahaffey  v.  Wisconsin  Cent.  R. 
Co..  147  111.  A.  43:  Coats  v.  Chicago, 
etc.,  R.  Co.,  134  111.  A.  217;  Ohicago. 
etc..  R.  Co.  V.  Igo.  130  111.  A.  378; 
Elgin,  etc.,  R.  Co.  v.  Bates  Mach.  Co., 
98  111.  A.  311,  66  NE  326  [aft  200  111. 
636,  93  AmSR  218];  Lehigh  Valley 
Transp.  Co.  v.  Plllsbury-washburn 
Flour  Mlllfl  Co.,  92  111.  A.  628;  Ohio, 
etc.,  R.  Co.  V.  Emrich.  24  111.  A.  245. 

Iowa. — Carter  v.  Chicago,  etc.,  R. 
Co.,  146  Iowa  201,  125  NW  94;  Beard 
V.  St.  Louis,  etc..  R.  Co.,  79  Iowa  527, 
44  NW  803;  Mulligan  v.  Illinois  Cent. 
R.  Co..  36  Iowa  181,  14  AmR  514; 
Angle  V.  Mississippi,  etc.,  R.  Co.,  9 
Iowa  487. 

Oh. — Chesapeake,  etc..  R.  Co.  v. 
Ward  Lumber  Co..  21  Oh.  Clr.  Ct. 
N.  a.  337.  And  see  American  Roof- 
ing Co.  V.  Memphis,  etc..  Packet  Co.. 
8  OhS&CP  490.  &  OhNP  146  (where 
it  was  said  that  In  Ohio  the  law 
seems  to  treat  the  obligation  of  the 
first  carrier  as  continuing  through- 
out the  entire  route). 

Tenn. — ^Memphle,  etc..  R.  Co.  v. 
Stockard,  11  Heiak.  6<8:  LoulavlUe. 


etc.,  R.  Co.  V.  Campbell,  7  Helsk. 
263;  Western,  etc.,  R.  Co.  v.  McBlwee, 
6  Helsk.  208;  £ast  Tennesue,  etc., 
R.  Co.  V.  Rogers,  6  Helsk.  148,  19 

AmR  689. 

Wash. — Allen,  etc.,  Co.  v.  Canadian 
Pac.  R.  Co..  42  Wash.  64.  '84  P  620, 
70  AnnCas  468   (which  contains  ex- 

Sreaslons  emphatically  approving  the 
Ingllsh  doctrine,  although  they  were 
perhaps  unnecessary  to  a  decision  of 
the  case).  See  also  Windmlller  v. 
Northern  Pac.  R.  Co.,  62  Wash.  613. 
101  P  226  (where  It  was  said  that 
the  foregoing  case  doubtless  stated 
the  law  as  It  existed  in  this  state). 

Wis. — Berger-Crlttenden  Co.  v.  Chi- 
cago, etc..  R.  Co.,  159  Wis.  256,  150 
SW  496  (construing  Illinois  law). 

[a  ]  BsMon  for  tUs  view. — <  1 ) 
"When  goods  are  consigned  to  a 
place  on  his  own  line  of  transporta- 
tion, the  known  and  established  duty 
of  a  carrier  Is  to  deliver  them  at  that 
place,  and  to  the  person  who  has 
the  right  to  receive  them.  A  mistake, 
however  Innocent.  In  making  deliv- 
ery, either  to  the  proper  person,  or 
at  the  proper  place,  Involves  him  in 
liability.  When  he  accepts  goods, 
directed  to  a  place  beyond  the  line 
of  his  route,  not  limiting  his  liabil- 
ity, what  difference  is  tnere  In  the 
measure  of  his  duty  and  liability? 
To  assume  thait  he  is  a  carrier  only 
to  the  terminus  of  his  own  route, 
and  from  thence  a  forwarder,  ia.  as 
was  said  by  Lord  Ablnger.  In  Mus- 
camp V.  lAncaster,  etc.,  R.  Co.,  8 
M.  &  W.  421,  151  Reprint  1103.  to 
assume  that  the  shipper  and  carrier 
enter  Into  'a  very  elaborate  kind  of 
contract;  it  Is,  In  substance,  giving 
to  the  carriers  a  general  power  along 
the  whole  line  of  route,  -to  make,  at 
therir  pleasure,  fresh  contracts,  which 
shall  be  binding  upon  the  principal 
who  employed  them.'  Unless  the 
shipper  In  person  attends  the  goods, 
and  enters  into  theaa^ew  ^ntEacts. 
Digitized  by  VjUUStC 
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states,  and  in  the  fedentl  courts,  the  English  doc- 
trine has  been  repudiated.  Briefly  stated,  the  rule 
formulated  by  the  decisions  of  these  courts  is  that, 
in  the  absence  of  any  contract,  usage,  or  statute  to 
the  cilontrary,  or  of  any  partnership  agroonent  be- 
tween connecting  carriers  or  joint  contract  for 


transportation,  tlie  liability  of  the  initial  carrier, 
notwithstandii^  the  fact  that  the  goods  arc  marked 
to  a  point  beyond  its  line,  terminateH  when  it  trans- 
xwrts  the  goods  to  the  end  of  its  line  and  delivers 
them  to  a  connecting  carrier  to  be  transported  to 
their  destination." 


they  are  practically  unilateral;  and 
it  is  dtnicult  to  beMev«  that  any  ship- 
per flv«r  intends  assenting  to  a  con- 
tract with  the  receiving  carrier  which 
involves  such  consequences.  When, 
without  a  special  contract,  he  In- 
trusts his  property  to  the  receiving 
carrier,  he  understands  that  the  duty 
and  obligation  ot  the  carrier  Is  to 
deliver  safely  at  the  point  of  desti- 
nation. If  that  be  beyond  the  line 
of  the  receiving  carrier,  he  under- 
stands that  the  receiver  must  have 
some  connection  with  other  carriers, 
by  whose  agency  the  delivery  is  to 
be  made.  With  these  he  has  no  con- 
nection or  communication,  nor  can 
It  be  intended  that  he  should  have. 
When  there  Is  a  failure  to  deliver, 
to  compel  the  owner  to  pass  the  car- 
rier with  whom  he  contracted,  to 
whom  he  made  delivery,  because  It 
may  be  that  there  was  no  default 
on  nla  part,  and  search  through  the 
entire  line  of  transportation,  until  he 
finds  the  delinquent,  eeems  to  us  in- 
consistent with  the  principles  which 
underlie  ttie  whole  doctrine  -upon 
which  are  founded  the  duty  and  lia- 
bility of  common  carriers.  As  in 
this  case,  the  line  of  the  receiving 
carrier  may  cover  but  an  Inalgnifl' 
cant  part  of  the  entire  line  of  trane- 

Soitatton,  and  before  the  point  of 
estfnatlon  ia  reached,  numerous  car- 
riers must  Intervene;  to  compel  the 
owner  to  pass  the  carrier  with  whom 
he  flrst  dealt,  because  he  was  guilty 
of  no  deMnquency,  and  travel  over 
the  whole  line  until  he  flnds  who 
of  the  connecting  carriers  was  in 
default,  is  to  condemn  him  to  almost 
certain  loss."  Mobile,  etc.,  R.  Co.  v. 
Copeland,  63  Ala.  219,  222,  35  AmR 
13.  (2)  "The  equitable  distribution 
of  this  money  is  not  within  the  prov- 
ince of  the  shipper.  He  has  no  way 
of  ascertaining  what  the  contract  Is 
between  the  different  connecting 
lines  In  relation  to  their  recompense 
of  reeponsibnity,  and  If  hJa  goods 
are  lost  or  damaged  he  is  relegated 
to  a  search  across  the  continent  to 
obtain  Information  as  to  the  respon- 
slbllrty  of  the  different  carriers  for 
the  damage,  information  which  in 
many  cases  would  be  entirely  un- 
available. He  has  no  way  of  accom- 
uanying  the  goods  to  look  after  them 
himself;  probably  would  not  be  al- 
lowed to  do  so.  under  the'transporta- 
tion  rules  of  the  different  companies, 
If  he  were  so  Inclined.  He  deals 
with  one  company,  which  accepts  his 
goods,  recetpta  fOr  the  same,  and 
coRtmcts  to  carry  them  to  their  des- 
tination; and  any  rule  which  would 
throw  upon  him  the  difficultlea  we 
have  suggested  would  be  unnecessary 
and  Inequitable."  Allen,  etc.,  Co.  v. 
Canadian  Fac  R.  Co.,  42  Wadi.  64, 
84  P  C20,  7  AnnCas  468. 

65.  U.  8.— Michigan  Cent.  R.  Co. 
V,  Myrick,  107  U.  S.  102.  1  SCt  426, 
27  Ii.  ed.  325:  St.  Louis  Ins.  Co.  v. 
St.  Louis,  etc..  R.  Co.,  104  U.  B.  146, 
26  L.  ed.  679;  Hiohdgan  Cent  R.  Co. 
V.  Mineral  Springs  Mftf.  Co..  16  Wall. 
318,  21  L.  ed.  297;  Cincinnati,  etc., 
R.  Co.  V.  Fairbanks.  90  Fed.  467,  33 
CCA  611;  Stewart  v.  Terre  Haute, 
etc.,  R.  Co.,  3  Fed.  768.  1  McCrary 
312;  Dixon  v.  Columbus,  etc.,  R.  Co., 
7  F.  Cas.  No.  3,929.  4  Bias.  137. 

Conn. — Hood  v.  New  York,  etc.,  R. 
Co.,  82  Conn.  1. 

Del.— Klalr  v.  Philadelphia,  etc.,  R. 
Co.,  26  Del.  274,  78  A  1085. 

Ind.— Pittsburg,  etc.,  R.  Co.  v.  Mit- 
chell, ITS  Ind.  196,  91  NK  735,  93  NE 
996;  Chicago,  etc..  R.  Co.  v.  Wood- 
ward. 164  Ind.  360,  72  NE  658.  73  NE 
810;  Pittsburgh,  etc.,  R.  Co.  v.  Mor- 
ton. 61  Ind.  639.  28  AmR  682;  U.  S. 
Express  Co.  v.  Rush,  24  Ind.  403: 
Pittsburg,  etc.,  R.  Co,  v.  Bryant,  36 


Ind,  A.  340.  75  NE  829;  Pennsyylvanla 
Co.  v.  Dickson,  31  Ind.  A.  451.  67 
NE  538;  Lake  Erie,  etc.,  R.  Co.  v. 
Condon,  10  Ind.  A.  536,  38  NE  71. 

Kan. — Hoffman  v.  Union  Pac.  R. 
Co..  8  Kan.  A.  379,  66  P  331. 

Ky. — Chesapeake,  etc..  R.  Co.  v. 
O'Gara,  144  Ky.  561,  139  SW  803; 
Illinois  Cent.  R.  Co.  v.  Curry,  127 
Ky.  643,  106  SW  294,  32  Kyi.  513; 
Cincinnati,  etc.,  R,  Co.  v.  Greening, 
100  SW  825,  30  KyL  1180;  IlUnors 
Cent,  R.  Co.  v.  Holt,  92  SW  640.  29 
KyL  136;  Thomas  v.  Frankfort,  etc.. 
R.  Co.,  116  Ky.  879,  76  SW  1093,  25 
KyL  1061;  Seasongood.  etc.,  Co.  v. 
Tennessee,  etc.,  Transp.  Co.,  54  SW 
193,  21  KyL  1142,  49  LRA  270;  Louis- 
ville, etc..  R.  Co.  V.  Cooper.  42  SW 
1134.  19  KyL  1152;  Louisville,  etc.. 
R.  Co.  V.  Poster,  13  KyL  637;  Louis- 
ville, etc.,  R.  Co.  V.  Cooper.  13  KyL 
496;  Louisville,  etc.,  R.  Co.  v.  Croxler, 
13  KyL  175;  LoulsvlUe,  etc..  Mall  Co. 
V.  Levey.  11  KyL  286. 

La. — Vincent  v.  Yaioo,  etc.,  R.  Co., 
114  La.  1021,  1027.  38  S  816  [clt  Cyc], 

Me. — Ross  V.  Maine  Cent,  R.  Co., 
112  Me.  63,  90  A  711;  Skinner  v.  Hall, 
60  Me.  477;  Perkins  v.  Portland,  etc., 
R.  Co.,  47  Me.  573,  74  AmD  507.  . 

Md. — New  York,  etc..  Tranap.  Line 
v.  Baer,  118  Md.  73,  84  A  251;  Shock- 
ley  v.  Pennsylvania  R.  Co.,  109  Md. 
123.  71  A  437;  Hoffman  v.  Cumber- 
land Valley  R.  Co..  86  Md.  391,  37 
A  214;  Baltimore,  etc.,  R.  Co.  v. 
Schumacher.  29  Md.  168,  96  AmD  510. 

Mass. — Washburn,  etc.,  Mfg.  Co.  v. 
Providence,  etc.,  R.  Co.,  113  Mass. 
490;  Burroughs  v.  Norwich,  etc.,  R. 
Co.,  100  Mass.  26.  1  AmR  78;  Nutting 
V.  Connecticut  River  R.  Co.,  1  Gray 
502;  Darling  v.  Boston,  etc..  R.  Corp., 

11  Allen  295;  Judson  v.  Western  R. 
Corp..  4  Allen  520.  81  AmD  718. 

Mich. — McEacheran  v.  Michigan 
Cent.  R.  Co.,  101  Mich.  264,  69  NW 
612;  Rickeraon  RoUer-Mlll  Co.  t. 
Grand  Rapids,  etc,  R.  Co.,  67  MJch. 
110,  34  NW  269. 

Minn. — Ortt  v.  MInneapolla,  etc., 
R.  Co.,  36  Minn.  396,  31  NW  519. 

Miss. — Southern  R.  Co.  v.  Vaughn, 
86  Miss.  367,  38  B  500;  Crawford  t. 
Southern  R.  ASSOC.,  El  UlsS.  822,  24 
AmR  626. 

Mo. — Grover,  etc..  Sewing  Mach. 
Co.  V,  Missouri  Pac.  R.  Co.,  70  Mo. 
672,  35  AmR  444:  Coates  V.  U.  S. 
Express  Co..  46  Mo.  238;  Lord,  etc.. 
Co.  V.  Texas,  etc.,  R.  Co.,  166  Mo.  A. 
176,  134  SW  111  (declaring  common- 
law  rate) ;  Ktrk  v.  Lehigh  Valley 
Transp.  Co..  135  Mo.  A.  99.  116  SW 
516;  McLendon  v.  Wabash  R.  Co.,  119 
Mo.  A.  128,  96  SW  943  (declaring 
common-law  rule);  Crouch  v.  Louis- 
ville, etc.,  R.  Co.,  42  Mo.  A.  248; 
Goldsmith  v,  Chlicago,  etc.,  R.  Co., 

12  Mo.  A.  479;  McCarthy  v.  Terre 
I&ute,  etc..  R.  Co..  9  Mo.  A.  159. 
Effect  of  giving  through  bill  of  lad- 
ing under  special  statutory  provision 
see  Infra  S  846.  Effeot  of  contract 
limiting  liability  notwithstanding  the 

f;lvlng  of  through  bill  of  lading  see 
nfra  I  871. 

Nebr. — Fremont,  etOy  R.  Co.  y. 
Waters,  SO  Nebr.  698,  70  NW  SSS. 

N.  H.— Gray  v.  Jackson,  61  N.  H. 
9,  12  AmR  1. 

N.  Y. — Jennings  v.  Grand  Trunk 
R.  Co..  127  N.  Y.  438.  28  NE  394: 
Root  V.  Great  Western  R.  Co.,  45 
N.  Y.  624;  Earnest  v.  Delaware,  etc., 
R.  Co..  149  App.  Dlv.  330.  134  NYS 
323;  Hempstead  v.  New  York  Cent. 
R.  Co..  28  Barb.  485;  Well  v.  Mer- 
chants' Despatch  Transp.  Co.,  7  Daly 
456;  Glaser  v.  Old  Dominion  SS.  Co., 
53  Misc.  290,  103  NTS  112;  Sovlero  V. 
Westcott  Express  Co.,  47  Misc.  596, 
94  NYS  375;  Marmorsteln  v.  Penn- 
sylvania R.  Co.,  13  Misc.  32,  34  NYS 
97 :    Blshawaitl   v.   Pennsylvania  R. 


Co.,  92  NYS  783;  Van  Bantvoord  v. 
St.  John.  6  Hill  167;  Ackley  v.  Kel- 
logg. 8  Cow.  223. 

N.  C. — ^Watson  v.  Atlantic  Coast 
Line  R.  Co.  145  N.  C.  236,  69  SE  55; 
Meredith  v.  Seaboard  Air  Line  R. 
Co..  137  N.  C.  478,  483.  50  SE  1  [clt 
CycJ:  Knott  v.  Raleigh,  etc.,  R,  Co.. 

98  N.  C.  73,  3  SE  736.  2  AmSR  321: 
Phillips  V.  North  Carolina  R.  Co..  78 
N.  C.  294. 

Okl. — Missouri,  etc.,  R.  Co.  v. 
Poote.  149  P  223;  St.  Louis,  etc.  R. 
Co.  V.  Carlile,  35  Okl.  118,  181,  128 
P  690  [clt  Cyc]  (declaring  common- 
law  rule  for  Interstate  shipment) : 
Church  V.  Atchison,  etc..  R.  Co.,  1 
Okl.  44,  29  F  530  (declaring  common- 
law  rule).  DecMona  under  statute 
declaratory  of  common-lav  mle  see 
Infra  f  866. 

Or. — Taffe  v.  Oregon  R.  Co.,  41  Or. 
64.  67  P  1016.  68  P  738,  58  LRA 
187. 

Pa. — Smith  V.  Illinois  Cent.  R.  Co., 
33  Pa.  Super.  643:  Mullarkey  v. 
Philadelphia,  etc.,  R.  Co.,  9  Phlla. 
114. 

R.  1. — Harris  v.  Grand  Trunk  R. 
Co.,  15  R.  I.  371,  5  A  305;  Knight  V. 
Providence,  etc.,  R.  Co.,  13  R.  1.  672. 
43  AmR  46. 

S.  C. — Dunbar  v.  Port  Royal,  etc.. 
R.  Co.,  36  S.  C.  110,  15  SE  357.  31 
AmSR  860;  Piedmont  Mfg.  Co.  v. 
Columbia,  etc..  R.  Co,,  19  S.  C.  353. 
Statutory  provisions  see  infra  IS  866. 
872. 

Tex. — Gulf,  etc..  R.  Co.  v.  Jackson. 

99  Tex.  348,  89  SW  968.  See  infra 
this  note  [b], 

Vt. — Hadd  V.  U.  S.,  etc..  Express 
Co..  52  Vt.  335.  36  AmR  757. 

Va. — Chesapeake,  etc.,  R.  Co.  v. 
Stock,  104  Va.  97.  SI  SE  161;  Mc- 
Connell  v.  Norfolk,  etc.,  R.  Co..  86 
Va.  248,  9  SE  1006.  Special  statutory 
provdaions  see  Infra  {'874. 

W.  Va. — Roy  v.  Chesapeake,  etc, 
R.  Co.,  61  W.  Va.  616,  619.  69  SB  39. 
31  LRANS  1  and  note  [cU  Cyc]. 

[a]  Vhe  fair  Tesnit  of  tlw  Aiim»- 
lout  oases  limits  the  carrier's  lia- 
bility as  such,  where  no  special  con- 
tract Is  made,  to  his  own  line.  Penn- 
sylvania R.  Co.  v.  Jones,  155  U.  S. 
333,  16  set  136.  39  L.  ed.  176. 

[b]  lb  Tesaa  <1)  the  rule  of  the 
text  Is  supported  by  many  decisions. 
Gulf.  flto.j_R.  Co.  v.  JackMon.  99  Tex. 
343.  89  SW  968-  Hunter  v.  Southern 
Pac.  R.  Co.,  76  Tex.  195,  18  SW  190; 
Blackburn  v.  CThlcago,  etc.',  R.  Co.. 
63  Tex.  Civ.  A.  443,  116  SW  874; 
Southern  Pac.  Co.  v.  Booth.  (Olv.  A.) 
39  SW  685;  Wichita  Valley  R.  Co.  v. 
Swenson,  (Civ.  A.)  26  SW  47.  See 
also  Pecos,  etc.,  R.  Co.  v.  Cox,  lOS 
Tex.  40,  143  SW  606,  1B7  6W  746 
(holding  that,  where  all  the  ship- 
ments of  live  stock  are  not  Inter- 
state shipments.  Judgment  cannot  be 
entered  against  the  Initial  carrier 
for  the  whole  amount  of  damages). 
(2)  But  see  Texas  Cent.  R.  Co.  v. 
McCall,  (Civ.  A)  166  SW  925;'  Gal- 
veston, etc..  R.  Co.  v.  Young.  <Clv. 
A.)  148  SW  Ills  (both  holdtng  ap- 

fiarently  without  qnallflcsaitton  or 
imitation  of  any  sort  that,  under  a 
special  provision  of  the  statutes,  the 
Initial  carrier  is  liable  for  loss  or 
injury  occurring  on  a  connecting 
line).  In  Galveston,  etc..  R.  Co.  v. 
Young,  supra,  the  court  said:  "In  the 
act  of  1899  (Laws  of  1899.  p.  214) 
It  Is  provided  that  In  a  suit  against 
any  of  the  oonnectlng  lines  where 
freight  has  been  damaged  or  lost  In 
its  transportation  over  two  or  more 
railroads,  operatlnR  any  part  of  the 
same  In  Texas,  the  damages  shall 
be  apportioned  among  the  railroads 
transporting  the  same;  but  that  act 
does  not  place  the  burden  upon  the 
shipper  of  proving  the  damages  ac- 


For  later  eaaes,  Aarelopmants  and  ohaavea  In  the  law  see  cumulative  Annotatlona,  same  title,  page 
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[$  843]  13.  Under  Special  Contract  for  Tbrongh 
Transportation — (1)  Power  of  Initial  Carrier  to 
Bind  Itself.  Although  by  the  great  weight  of  au- 
thority the  common-law  liability  of  a  carrier  for 
injury  to,  or  loss  of,  goods  is  restricted  to  its  own 
line,  in  the  absence  of  contract  or  statute  extending 
its  liability/"  carriers  may  make  valid  contracts  to 
transport  property  beyond  their  own  line,  and  when 
they  do  they  are  bound  to  deliver  the  property  at 
its  place  of  destination  according  to  their  contract, 


and  are  liable  for  loss  or  injm^  occurring  after  the 
property  has  passed  over  their  line  and  while  in 
the  chai^  of  other  carriers.'''  Under  these  cir- 
cumstances, the  connecting  carrier,  receiving  the 
goods  for  the  purpose  of  transporting  them  to  their 
destination  and  delivering  them  there,  becomes  the 
agent  of  the  carrier  receiving  the  goods  from  the 
consignor  for  shipment  for  the  purposes  of  trans- 
portation and  delivery.*^    Sneh  contracts  are  not 


cruiiiK  on  each  line.  The  very  ob- 
ject of  ■the  statute  was  to  relieve 
him  of  such  burden,  and  at  the  same 
time  extend  to  each  connecting  line 
of  railway  the  opportunity  of  locat- 
ing the  line  or  lines  on  which  the 
damage  occurred.  The  Initial  car- 
rier m  this  case  was  liable  to  ap- 
pellees for  the  whole  of  Jthe  dam- 
ages, and  the  connecting  carrier  need 
not  have  been  joined  in  the  Bult. 
When  the  two  rBdlroads  were  Joined, 
appellees  were  not  thereby  com- 
pelled to  prove  the  extent  of  the 
damages  on  each  line;  but,  If  either 
or  both  of  the  roads  desired  an  ap- 

gortlonment,  evidence  should  have 
een  Introduced  by  them  to  show 
where  the  damages  occurred.  If  a 
shipper  were  compelled  to  prove 
where  the  damage  occurred,  the  effi- 
cacious relief  intended  by  the  act  ot 
1899  would  be  destroyed."  No  men- 
tion was  made  in  either  of  these 
cases  of  Gulf,  etc.,  R.  Co.  v.  Jacli~ 
aon,  supra,  and  Pecoa,  etc.,  R.  Co. 
v.  Cox.  supra,  decisions  of  the  su- 
preme court,  both  of  which  -were 
decided  since  the  enactment  in  ques- 
tion, and  which  without  mentioning 
the  statute  held  tn  accordance  with 
the  common-law  rule  adopted  by  the 
majority  of  the  states.  For  opera- 
tion and  effect  of  other  Texas  etat- 
utes,  on  right  of  initial  carrier  to 
limit  its  Ifablllty  for  loss  or  Injury 
to  Its  own  line  by  special  contract 
see  infra  S  811- 
56.  See  supra  }  842. 
a?.  U.  S.— Atlantic  Coast  Line  R. 
Co.  V.  Riverside  Mills.  219  U.  S.  186, 
31  set  164,  55  L.  ed.  167,  31  LRANS 
7;  Northern  Pae.  R.  Co.  v,  American 
Trading  Co..  195  U.  S.  435,  25  SCt  84, 
49  L.  ed.  269:  Ohio,  etc.,  R.  Co.  v. 
McCarthy.  96  tl.  S.  258.  24  L.  ed.  698; 
Evansville,  etc.,  R.  Co.  y,  Andros- 
coggin Mills.  22  Wall.  694,  22  L.  ed. 
724 ;  Oedensburg.  etc..  R.  Co,  v. 
Pratt.  22  Wall.  123.  22  L.  ed.  827: 
Michigan  Cent,  R.  Co.  v.  Mineral 
Springs  Mfg.  Co.,  16  Wall.  318.  21  L. 
ed.  297:  SiTieltaer  v.  R.  Co.,  158  Fed. 
S49:  Camblos  v.  Philadelphia,  etc.. 
R.  Co..  4  F.  Cas.  No.  2.331,  4  Erewst. 
(Pa.)  563,  9  Phila.  (Pa.)  411;  Wood- 
ward V.  IlHnoIa  Cent.  R.  Co.,  30  F. 
Cas.  No.  18.006,  1  Biss.  403. 

Ala. — Southern  R.  Co.  v.  Levy,  144 
Ala.  614,  39  S  96;  Alabama  Great 
Southern  R.  Co.  v.  Mt.  Vernon*  Co., 
84  Ala.  173,  4  S  366. 

Ark. — St.  Louis  Southwestern  R. 
Co.  v.  Wallace.  90  Ark.  138,  143,  118 
SW  412,  22  LRANS  379  and  note 
[clt  Cyol;  St.  Loula,  etc..  R.  Cos  v. 
Handle,  85  Ark.  127.  107  SW  669; 
St.  Louis  Southwestern  R.  Co.  v. 
Kllberry.  83  Ark.  87,  102  SW  894; 
Kansas  City,  etc..  R,  Co.  v.  Washing- 
ton, 74  Ark.  9,  85  SW  406.  109  AmSR 
61,  S»  LRA  65. 

Cal. — Schwartz  v,  Panama  R.  Co., 
165  Cal.  742.  103  P  196;  Germain 
Fruit  Co.  v.  Cal'ifornila  Southern  R. 
Co..  133  Cal.  426.  65  P-  948;  Colfax 
Mountain  Fruit  Co.  v.  Southern  Pac. 
Co..  118  Cal.  648,  60  P  776.  40  LRA 
78;  Perelra  v.  Central  Pac.  R,  Co.,  66 
Cal.  92,  4  P  988. 

Ga. — Graham  v.  Macon,  etc..  R.  Co., 
120  Ga.  767.  49  SE  75;  Central  R.. 
etc.,  Co.  V.  Georgia  Fruit,  etc.,  Exch., 
91  Ga.  389,  17  SB  904;  Rome  R.  Co. 
V.  Sullivan.  25  Ga.  228;  Atlanta,  etc., 
H.  Co.  V.  Emanuel,  6  Ga.  A.  318,  64 
SE  1098. 

111. — Coats  V.  Chicago,  etc.,  H,  Co.. 
239  TU.  154.  87  NT3  929;  Elgin,  etc., 
R.  Co.  V.  Bates  Mach.  Co..  200  III. 
636.  66  NE  326,  93  AmSR  218  [aff 
98  III.  A,  8111;  St.  Louis,  etc.,  R 


Co.  V.  Larned,  103  111.  293:  Fesser  v. 
Chicago,  etc..  R.  Co..  193  111.  A.  432; 
Cleveland,  etc.,  R.  Co.  v.  Bacon,  134 
111.  A.  442;  Wabash  R.  Co.  v.  Thomas. 
122  III.  A.  669  [art  222  111.  337.  78 
NE  777,  7  LRANS  1041];  St.  Louis 
Southwestern  R.  Co.  v.  Elgin  Con- 
densed Milk  Co..  74  III.  A.  619  faflT  175 
III.  557,  61  NE  911,  67  AmSR  238]; 
Wabash  R.  Co.  v.  Harris.  55  III.  A.  159. 

Ind. — Pittsburg,  etc..  R.  Co.  v. 
Mitchell.  175  Ind.  196,  91  NE  735,  93 
NB  996,  Chicago,  etc.,  R.  Co.  v.  Wood- 
ward, 164  Ind.  360,  72  NE  658,  73 
NE  810;  Cleveland,  etc.,  R.  Co.  v. 
Schaefer.  47  Ind.  A.  371,  90  NE  502; 
Cummins  v.  Dayton,  etc.,  R.  Co.,  9 
Am&EngRCas  36. 

Iowa- — Beard  v.  St.  LouJs,  etc..  R. 
Co.,  79  Iowa  527,  44  NW  803;  Aiken 
V.  Chicago,  etc..  R.  Co..  68  Iowa  363, 
27  NW  281;  Robinson  v.  Merchants' 
I>espatch  Tranap.  Co,,  46  Iowa  470. 

Kan. — Atchison,  etc.,  R.  Co.  v. 
Roach.  35  Kan.  740.  12  P  93,  67  AmR 
199:  Atchison,  etc.,  R.  Co.  v.  Fletcher. 
35  Kan.  236.  10  P  696. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Cooper,  66  SW  144.  21  KyL  1644; 
Ireland  v.  Mobile,  etc.,  R.  Co.,  105 
Ky.  400.  49  SW  188.  453.  20  KyL  1686; 
Bryan  v.  Memphis,  etc..  Co..  11 
Bush  697:  Louisville,  etc.,  R.  Co.  v. 
Foster.  13  KyL  637;  Paducah.  etc., 
R.  Co.  v.  Glasscock,  10  Ky.  Op.  468. 

Me. — Ross  v.  Maine  Cent.  B.  Co., 
114  Me.  287.  96  A  223;  Ross  v.  Maine 
Cent.  R.  Co.,  112  Me.  63.  90  A  711; 
Perkins  v.  Portland,  etc.,  R.  Co..  47 
Me.  673,  74  AmD  507. 

Mass. — Hill  Mfg.  Co.  V,  Boston,  etc., 
R.  Corp..  104  Mass.  122,  6  AmR  202. 

Minn. — Stewart  v.  Erie,  etc., 
Tranap.  Co..  17  Minn.  372. 

Mo. — Davis  v.  Jacksonville  South- 
eastern Line,  126  Mo.  69.  28  SW  965; 
Wiggins  Ferry  Co.  v.  Chicago,  etc., 
R.  Co.,  73  Mo.  389.  39  AmR  619  [rev 
5  Mo.  A.  3471;  Snider  v.  Adams  Ex- 

§res8  Co.,  63  Mo.  376;  Coates  v.  U. 
.  Express  Co..  46  Mo.  238;  Keithley 
v.  Lusk,  190  Mo.  A.  458.  177  SW  756; 
Lord,  etc.,  Co.  v.  Texas,  etc..  R.  Co., 
155  Mo.  A.  175,  134  SW  111;  Haase. 
etc..  Fish  Co.  V.  Merchants'  Despatch 
Transp.  Co.,  143  Mo.  A.  42.  122  SW 
362;  Cohen  v.  Missouri,  etc..  R.  Co., 
126  Mo.  A.  244.  102  SW  1029;  Eckles 
V.  Missouri  Pac.  R.  Co..  112  Mo.  A. 
240.  87  SW  99;  Hendrix  v.  Wabash 
R.  Co..  107  Mo.  A.  127,  80  SW  970; 
Davis  Clothing  Co.  v.  Merchants' 
Despatch  Transp.  Co..  106  Mo.  A. 
487,  81  SW  226;  Eckles  v.  Missouri 
Pac.  R.  Co..  72  Mo.  A.  296;  Cherry  v. 
Kansas  City,  etc.,  R.  Co.,  61  Mo.  A. 
303;  Moore  v.  Henry,  18  Mo.  A.  35; 
Loomis  v.  Wabash,  etc..  R.  Co..  17  Mo. 
A.  340;  Lealnsky  v.  Great  Western 
Dispatch  Co..  10  Mo.  A.  134. 

Nebr. — Missouri  Pac.  R.  Co.  v. 
Twiss.  35  Nebr.  267,  63  NW  76,  37 
AmSR  437, 

N.  H.— Gray  v,  Jackson,  51  N.  H. 
9.  12  AmR  1;  Nashua  Lock  Co.  v. 
Worcester,  etc.,  K.  Co.,  48  N.  H.  339, 
2  AmR  242. 

N.  J. — Saunders  v.  Adams  Sxpress 
Co..  78  N.  J.  L.  441.  443,  74  A  670 
[clt  Cyc]. 

N.  Y.— Swift  V.  Pacific  Mail  S3. 
Co..  106  N.  T.  206,  12  NE  583;  Con- 
dlct  V.  Grand  Trunk  R.  Co.,  54  N.  Y. 
500;  Root  V.  Great  Western  R.  Co.. 
45  N.  Y.  621;  Burtis  v.  Buffalo,  etc.. 
R.  Co.,  24  N.  T.  269;  Earnest  v.  Del- 
aware, etc..  R.  Co..  149  App.  Dlv.  330, 
134  NTS  323;  Sabbatino  v.  Snow's 
T*.  S.  Sample  Exnresa  Co.,  120  App. 
Dlv.  416,  104  NTS  1004;  Isham  v. 
Erie  R.  Co..  112  App.  Dlv.  612,  98 
NTS  609  [aff  191  N.  T.  647  mem,  8E 


NE  1111  mem];  Johnson  v.  Missouri, 
etc..  R.  Co.,  107  App.  Div.  374.  96 
NYS  182;  Lyon  v.  Western  New  York, 
etc.,  R.  Co.,  88  Hun  27.  34  NYS  532; 
Schroeder  v.  Hudson  River  R.  Co.. 
12  N.  Y.  Super.  65;  Shultz  v.  Skaiie- 
ateles  R.  Co.,  66  Misc.  9.  122  NYS 
445;  Ogdensburg,  etc.,  R.  Co.  v.  Pratt, 
49  HowPr  84;  Weed  v.  Saratoga,  etc., 
R.  Co.,  19  Wend.  634. 

N.  C. — McConnell  v.  New  York 
Cent.,  etc..  R.  Co..  163  N.  C.  504,  79 
SE  974:  Lindley  v.  Richmond,  etc., 
R.  Co..  88  N.  C.  647;  Phillips  v.  North 
Carolina  R.  Co..  78  N.  C.  294. 

Oh. — Cincinnati,  etc.,  R.  Co.  v.  Pon- 
tius. 19  Oh.  St.  221.  2  AmR  391. 

Pa,— Baltimore,  etc.,  Steamboat  Co. 
v.  Brown.  54  Pa,  77. 

Tenn. — Merchants'  Dispatch  Transp. 
Co,  v.  Bloch,  86  Tenn.  392,  6  SW  881, 

6  AmSR  847;  East  Tennessee,  etc.,  R. 
Co.  v.  Nelson.  1  Coldw.  272;  Western, 
etc.  R.  Co.  V.  McBlwee.  6  Helsk.  208. 

Tex. — St.  Louis,  etc.,  R.  Co.  v. 
Frazer.  43  Tex.  Civ.  A.  585.  97  SW 
325;  Texas  Cent.  R.  Co.  v.  Miller. 
(Civ.  A.)  88  SW  499;  Texas,  etc..  R. 
Co.  V.  McCarty.  29  Tex.  Civ.  A.  616, 
69  SW  229:  Gulf,  etc.,  R.  Co.  v, 
Leatherwood,  29  Tex.  CIv.  K.  507,  69 
SW  119;  Gulf.  etc.  R.  Co.  v.  Insurance 
Co.  of  North  America,  (Civ.  A.)  28 
SW  237;  Houston,  etc.,  R.  To.  v. 
Park.  1  Tex.  A.  Civ.  Cas.   ;  :t32. 

Vt.— Newell  v.  Smith,  49  Vt.  266; 
Morse  v.  Brainard,  41  Vt.  550;  Noyes 
v.  Rutland,  etc.,  R.  Co..  27  Vt.  110. 

Wash. — Allen,  etc.,  Co.  v.  Canadian 
Pac.  R.  Co..  42  Waah.  64.  84  P  620, 

7  AnnCas  468. 

Eng. — Mytton  v.  Midland  R.  Co..  4 
H.  &  N.  615,  167  Reprint  982;  Wllby 
V.  West  Cornwall  R.  Co.,  2  H.  &  N. 
703.  167  Reprint  290. 

Can. — Merchants'  Despatch  Transp. 
Co.  V.  Hately.  14  Can.  S.  C.  672. 

B,  C. — Hamilton  v.  Hudson's  Bay 
Co..  1  B.  C.  176. 

Ont. — McMillan  v.  Grand  Trunk, 
etc..  R.  Co.,  12  Ont.  103  [aff  16  Ont. 
A.  14  (rev  on  other  grounds  16  Can. 
S.  C.  643)];  James  v.  Dominion  Ex- 
press Co..  9  OntWR  93,  94  tcit  Cyc]; 
Gordon  v.  Great  Western  H.  Co..  34 
U.  C.  Q.  B.  224. 

[a]  Transfer  to  tmsnltaliU  ear^ 
Where  a  carrier  takes  horses  for 
transportation  beyond  Its  own  line, 
and  transfers  them  to  an  unsuitable 
car,  and  they  are  thereby  injured,  it 
la  liable  for  the  loss,  Eckert  v. 
Pennsylvania  R.  Co..  211  Pa.  267,  60 
A  781,  107  AmSR  571. 

[b]  Suit  may  be  brouglit  against 
wliat  oarrlor. — If  the  contract  is  for 
through  transportation,  action  for 
breach  may  be  brought  against  the 
contracting  carrier,  although  the  in- 
Jury  or  delay  Is  on  a  connecting  lire. 
Missouri  Pac  R.  Co.  v.  Twiss.  36 
Nebr.  267.  53  NW  76.  37  AmSR  427; 
Monell  V.  Northern  Cent.  R.  Co.,  67 
Barb.  (N.  Y.)  631. 

68.  Ark. — St.  Louis  Southwestern 
R.  Co.  V.  Gramling.  97  Ark.  353,  133 
SW  1129:  St.  Louis  Southwestern  R. 
Co.  V.  Wallace,  90  Ark.  138.  \  ^?..  118 
SW  412.  22  LRANS  379  [clt  Cyc]. 

Cal. — Schwartz  v.  Panama  R.  Co.. 
155  Cal.  742.  103  P  196;  Germain 
Fruit  Co.  v.  California  Southern  R. 
Co.,  133  Cal.  426.  66  P  948;  Colfax 
Mountain  Fruit  Co.  v.  Southern  Pac. 
R.  Co.,  118  Cal.  648,  60  P  776,  40  LRA  78. 

Oa. — Southern  R.  Co.  v.  Williams. 
139  Ga.  357,  77  SE  163. 

111. — Fesser  v.  Chicago,  etc..  R.  Co.. 
267  111.  418,  108  NE  709:  St.  Louis 
Southwestern  R.  Co.  v,  Elgin  Con- 
densed Milk  Co..  ;»>I1I.  A.  619  raff 
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ultra  yirea,^  although  it  was  at  one  time  open  to 
debate  whether  such  was  the  ease;""  and  anch  eon- 
tracts  are  valid,  althot^h  the  agreement  is  to  trans- 
port the  goods  beyond  the  limits  ot  the  state  in 
which  the  carrier  is  chartered."^ 

[$  844]  (2)  Wbat  Oonstitlttes  Thzoiigh  Traiupor- 
tation  OoDtraet— (a)  In  General.  Tlie  contract  may 
be  either  express  or  implied,^  absolute  or  condi- 
tional."^ However,  a  contract  whereby  the  liability 
of  the  carrier  is  sought  to  be  extended  beyond  its 
own  line  will  not  be  inferred  from  loose  and  doubt- 


ful expressions;**  the  pzoot  of  anish  undertaking 
must  be  dear  and  explicit*^  And  it  may  be  stated 
generally  that  the  facts  and  eircnmstanees  of  the 
particular  case  mmt  control  as  to  whether  there  Ib" 
or  is  not"  a  through  contract  of  shipment 

[$  845]  <b)  Zagnance  of  Throngfa  BiU  of  Lading 
or  Shipidng  Beceipt— aa.  In  Absence  of  Statute. 
In  jurisdictions  where  the  English  rule  prevails,^ 
the  giving  of  a  through  bill  of  lading  or  shippii^ 
receipt  by  the  initial  oarrier  will  of  course  amount 
to  a  contract  for  through  transportation  and  bind  it 


Ind. — Pittsburgh,  etc.,  R.  Co.  v. 
MUcbell.  17E  Ind.  196.  207,  91  NE 
736,  »3         996  [cit  Cyc]. 

Mo.— Kcithley  v.  Lusk,  190  Mo.  A. 
488.  177  SW  766. 

wash.- — Andrtia  v.  Columbia,  etc., 
Steamboat  Co.,  47  Wash.  333,  92  P 
128;  Moses  v.  Port  Townsend  South- 
ern R.  Co.,  B  Wash.  695,  32  P  488. 

Ens. — Bristol,  etc.,  R.  Co.  v.  Col- 
lins, T  H.  L.  Cas.  194,  11  Reprint  78. 

Can. — Orand  Trunk  R.  Co.  v.  Mc- 
Millan. IS  Can.  S.  C.  643. 

See  also  cases  supra  note  69. 

"The  aaencles  they  employ  for  the 
transaction  of '  their  business 
(whether  Independent  lines  of  rail- 
way or  not)  are  all  accounted  em- 
ployees, arents,  or  servants  of  the 
contracting  company.  Every  person 
who,  directly  or  indirectly,  la  em* 

Xloyed  by  a  company  as  a  carrier  to 
o  that  which  the  company  have  en- 
gaged to  do  by  themselves  or  others 
under  thern,  la  a  servant."  James  v. 
Dominion  Elxpress  Co.,  9  OntWR  93, 
94  [cIt  Cyc]. 

[a]  Vo  privity  of  ooatraot  with 
ooaBMUnf  eaxxlera> — The  other  car- 
riers over  whose  line  the  goods  mast 
pass  are  merely  agents  of  the  Ini- 
tial carrier  and  In  no  privity  of  con- 
tract with  the  shipper.  Bristol,  etc., 
R.  Co.  V.  Collins.  7  H.  L.  Cas.  194. 
11  Reprint  78;  Grand  Trunk  R.  Co.  v. 
McMtllan.  16  Can.  S.  C.  643. 

S9.    Swift  V.  Pacific  Mall  SS.  Co.. 

106  N.  Y.  206.  12  NE  583;  Baltimore, 
etc..  Steamboat  Co.  v.  Brown,  64  Pa. 
77;  Wllby  v.  West  Cornwall  R,  Co., 
2  H.  &  N.  703.  167  Reprint  290. 

"We  certainly  see  no  policy  in  the 
law  which  is  violated  by  such  con- 
tract, but.  on  the  contrary,  great 
convenience  by  holding  them  valid." 
Baltimore,  etc..  Steamboat  Co.  v. 
Brown,  64  Pa.  77,  83. 

eo.  Saunders  v.  Adams  Express 
Co.,  78  N.  J.  L.  441.  74  A  670. 

61.  LIndley  v.  Richmond,  etc.,  R. 
Co..  88  N.  C.  547. 

63.  Cal. — Colfax  Mountain  Fruit 
Co.  V,  Southern  Pac.  Co.,  118  Cal. 
648,  50  P  775,  40  LRA  78. 

Ind. — Lake  Erie,  etc..  R.  Co.  v.  See- 
ley.  43  Ind.  A.  70,  86  NE  1002. 

Iowa. — Carter  v.  Chicago,  etc.,  R. 
Co.,  146  Iowa  201.  125  NW  94. 

N.  Y. — Jennings  v.  Grand  Trunk 
B.  Co.,  127  N.  Y.  438,  28  NE  39-4; 
Root  V.  Great  Western  R.  Co..  45  N. 
T.  624. 

S.  C. — Piedmont  Mfg.  Co.  v.  Co- 
lumbia, etc..  R.  Co.,  19  S.  C.  353. 

S.  D. — Page  V  Chicago,  etc.,  R. 
Co.,  7  S.  n.  297.  84  NW  137. 

Tex, — Missouri,  etc.,  R.  Co.  v. 
Wells.  24  Tex.  Civ.  A.  304,  68  SW 
842. 

Vt. — Morse  v.  Brainerd,  41  Vt.  650. 

Sal  iB  Texas. — Under  Rev.  St. 
.  11)  art  731,  relative  to  liability 
of  carriers  of  through  shipment, 
there  must  be  more  than  the  mere 
receipt  and  transportation  of  goodn 
to  show  a  contract  for  through  .ship- 
ment. Quanah.  etc..  R.  Co.  v.  War- 
ren. (Civ.  A.)  184  SW  232. 

ea.  Piedmont  Mfg.  Co.  v.  Colum- 
bia, etc.,  R.  Co..  19  S.  C.  363. 

04.  Pennsylvania  R.  Co.  v.  Jones. 
165  U.  S.  333.  16  SCt  138,  39  L.  ed. 
176:  Michigan  Cent.  R.  Co.  v.  Myrick, 

107  TJ.  S.  102,  27  L.  ed.  826;  Roy  v. 
Chesapeake,  etc.,  R.  Co..  61  W.  Va. 
616.  67  SE  39,  31  LRANS  1  and  note. 

66.  Pennsylvania  R.  Co,  v.  Jones. 
155  U.  3.  333,  16  SCt  136,  89  L.  ed. 
176;  Michigan  Cent,  R.  Co.  v.  Myrick, 


107  U.  8,  102,  27  L.  ed.  326:  Conen 
V.  Southern  Express  Co..  46  Oa.  148; 
Baugh  v.  McDanlel,  42  Oa.  641; 
Soutnern  Express  Co.  v.  Shea,  88  Ga. 
519;  Baltimore,  etc.,  R.  Co.  v.  Oreen, 
25  Md.  72;  Pennsylvania  El.  Co.  v. 
Berry,  68  Fa.  272. 

ee.    See  cases  Infra  this  note. 

[a]  Throng  oontxaot  shown. — (1) 
The  contract  contained  In  a  bill  of 
lading,  headed  with  the  name  of  de- 
fendant M.  K  A  T  Ry.  Co.  of  Texas, 
immediately  following  which  are 
written  In  the  words  "and  Wab.  Hoo- 
sac  Tunnel  and  Cunard  Une,"  recit- 
ing receipt  of  goods  In  Texas  "to  be 
carried  to  the  Port  (A)  of  Boston, 
Mass..  and  thence  by  Cunard  Line  to 
the  Port  (B)  Liverpool,  Eng.,"  con- 
cluding, "In  witness  whereof,  the 
agent,  slgnlrig  on  behalf  of  the  said 
M.,  K.  &  T.  Ry.  Co.  of  Texas  and  of 
the  said  Ocean  Steamship  Company 
severally,  and  not  Jointly," 
and  slgqed  by  the  agent,  with  the 
words  "on  behalf  of  carriers  sever- 
ally but  not  Jointly."  is  a  contract 
of  defendant  to  carry  to  Boston  by 
way  of  the  Wabash  and  Hoosac  Tun- 
nel lines  beyond  Its  terminus,  and  of 
the  steamship  company  to  carry 
from  Boston  to  Liverpool.  Johnson 
V.  Missouri,  etc.,  R.  Co.,  107  App. 
DIv.  374,  95  NYS  182.  (2)  Where  a 
carrier  gave  a  bill  of  lading  for  a 
car  of  perishable  fruit  for  shipment 
beyond  Its  own  line,  reciting  the  re- 
ceipt of  the  goods  In  apparent  good 
order,  consigned  from  Michigan  to 
another  state,  subject  to  the  car- 
rier's liability  under  the  common  law 
and  statutes  In  force  in  the  various 
states  through  which  the  goods 
ml^t  nass.  and  that  the  car  was  to 
be  Icea  at  Q  and  re-Iced  as  often  as 
necessary,  the  carrier  Issuing  such 
bill  was  liable  for  damage  to  the 
fruit  by  reason  of  Its  failure  or  the 
failure  of  a  connecting  carrier  to 
keep  the  car  properly  iced.  Johnson 
v.  Toledo,  etc..  R.  Co.,  133  Mich.  696, 
96  NW  724.  103  AmSR  464.  (3)  An 
initial  carrier's  contract  to  transport 
from  a  point  on  Its  line  to  C  via  a 
certain  connecting  carrier  "at"  K.  an 
Intermediate  point  beyond  the  Initial 
carrier's  line,  Is  a  contract  for 
through  shipment,  making  the  lirltlal 
carrier  liable  for  negligence  of  a 
connecting  carrier  In  preventing  ex- 
ercise of  the  shipper's  right  to  divert 
the  shipment  at  K  by  taking  the  car 
over  another  route,  notwithstanding 
a  provision  in  the  contract  exempt- 
ing it  from  liability  for  a  connecting 
carrier's  negligence.  Lord,  etc.,  Co. 
V.  Texas,  etc..  R.  Co..  155  Mo.  A.  175, 
134  SW  111.  (4)  In  an  action  against 
a  carrier  for  failure  to  deliver  a 
consignment  of  stock  at  a  place  be- 
yond ita  own  route,  testimony  by 
the  shipper  that  he  arranged  for  the 
transportation  to  such  point,  with 
the  privilege  of  changing  the  desti- 
nation to  another  place,  will  be 
deemed  sufTlclent  evidence  of  an  ex- 
press contract  for  the  through  ship- 
ment to  render  defendant  liable  for 
the  negligence  of  a  connecting  car- 
rier to  whom  the  stock  was  deliv- 
ered. Texas  Mexican  R.  Co.  v.  Galla- 
gher. (Tex.  Civ.  A.)  64  SW  809.  (5> 
A  bill  of  lading  given  by  an  express 
company,  on  receipt  of  goods  addres- 
sed to  a  consignee  In  another  city, 
and  containing  the  company's  agree- 
ment to  forward  fllem  to  Its  agency 
most  convenient  to  the  destination, 
and  there  deliver  them  to  other  par- 


ties to  complete  the  transportation, 
payment  for  the  entire  transporta- 
tion to  be  collected  from  the  con- 
signee on  final  delivery.  Is  a  through 
contract,  and  the  final  carrier  Is  en- 
titled to  an  exemption  given  by  the 
bill  of  lading  from  liability  for  dam- 
ages to  the  goods.  White  v.  Weir. 
33  App.  Dlv.  146,  68  NYS  466.  (8) 
Where  the  consignee  of  freight,  on 
Its  arrival  at  Che  destination  named 
in  the  bill  of  lading,  directs  the  car 
forwarded  over  connecting  linea.  and 
by  transfer  of  the  orlglnai  bUl  of 
lading  the  shipment  Is  continued,  all 
the  carriers  treating  the  conugn- 
ment  as  a  single  shipment,  the  trans- 
portation may  be  considered  as  a 
single  shipment.  In  an  action  for 
damages  to  the  freight  Hissourl. 
etc.,  R.  Co.  V.  Mauls,  ^9  Tax.  Civ.  A. 
295,  66  SW  56. 
67.  See  cases  infra  this  note, 
[a]  ThronglL  oontiMt  net  Aowa. 
— (1)  A  contract  to  carry  by  con- 
necting lines,  the  carrier  making  the 
contract  not  contracting  for  Itself 
beyond  Its  lines,  but  acting  as  agent 
only  for  the  connecting  carrier,  and 
the  freight  charges  for  each  line  be- 
ing distinct.  Is  a  separable  contract. 
Hughes  V.  Pennsylvania  R.  Co.,  202 
Pa.  222,  61  A  990,  97  AmSR  713,  63 
LRA  613  [atf  191  U.  S.  477.  24  SCt 
132,  48  Jj.  ed.  2681.  (2)  The  mere 
statement  of  the  clerk  of  a  railroad 
company'  receiving  goods,  to  the 
effect  that  they  would  be  sent  to  the 
place  of  destination,  la  no  evidence 
of  a  special  contract  to  transport 
the  goods  beyond  the  company's  own 
lines.    Wels  v.  St.  Louis,  etc..  R.  Co., 

*"  A  bill  Of  lading, 

not 

crulng  on' Ita  route  or  In  lis  propor- 
tion of  the  through  route,  etc.,  con- 
tained, after  the  description  of  the 
property,  which  was  perishable,  the 
statement,  "Ice  when  needed.''  It 
was  held  that  the  carrier  did  not 
thereby  obligate  Itself  to  see  that 
the  goods  were  properly  Iced  on  all 
connecting  routes.  Pamsworth  v. 
New  York  Cent.,  etc.,  K.  Co.,  86  App. 
Dlv.  320.  84  NYS  658.  (4)  A  contract 
of  shipment  of  goods  consigned  to 
New  York  was  made  on  the  carrier's 
printed  form  of  bill  of  lading,  con- 
taining a  blank  space  for  the  place 
of  destination,  with  directions  not 
to  insert  points  not  on  the  carrier's 
lines.  The  blank  was  not  filled.  The 
written  part  of  the  contract  provided 
tor  "fastest  passenger  train  service, 
consigned  as  above?'  A  stipulation 
relieved  the  carrier  from  liability  for 
loss  or  Injury  to  the  property,  ex- 
cept on  Its  own  lines.  It  was  held 
that  the  blank  space  for  the  destina- 
tion of  the  goods  was  reserved  for 
points  on  carrier's  own  lines,  and 
that  the  written  part  of  the  contract 
was  a  contract  for  general  carriage, 
containing  the  designation  of  uie 
place  of  ^Ipment,  subject  to  the 
stipulation  aa  to  liability,  and  there- 
fore the  carrier  was  not  liable  for 
losses  on  lines  of  connecting  car- 
riers. TafTe  v.  Oregon  R.  Co.,  41  Or. 
64,  67  P  1016,  68  P  732.  68  lAtA  187. 
( 5 )  A  proposition  to  take  carload 
lota  of  goods  from  one  point  to  an- 
other at  a  specifled  rate  Is  not  an 
ofFer  to  carry,  but  only  to  take  the 
goods  for  carriage  and  deliver  to  a 
connecting  carrier.  Harris  v.  Orand 
Trunk  R.  Co.,  16  R.  I.  371.  6  A  806. 
SB.    See  supra  9S  840,  841.' 


lines,  weis  v.  at.  i.,ouis,  etc..  k.  < 
97  NYS  993.  (3)  A  bill  of  ladi 
providing  that  the  carrier  shonld 
be  liable  for  loss  or  damage  not 


^or  later  eaaM,d«T«l49mexta  and  ohaacw  in  the  law  see  cumulative  Annotations,  aMne^ltl^c^|<^^i^i^^i^|^. 
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for  loss  or  injury  oecnrring  on  the  lines  of  the  cmi- 
necting  carriers.  Snch  also  is  the  rale  laid  down 
by  deeisiona  in  some  jurisdiction  where  the  so-called 
American  doctrine  prevails.^"  Other  decisions,  how- 
ever, maintain  the  contrary  doctrine and  further 
it  has  been  held  that  no  contract  of  through  ship- 
ment should  be  inferred  from  the  giving  of  a 
through  bill  of  lading  or  shipping  receipt  where  the 
instnunent  limits  the  liability  of  the  carrier  to  its 
own  line." 

846]  bb.  Under  Special  Statutory  Frovisiona." 
Under  express  statutory  provisions  in  some  states/* 
if  a  carrier  issues  a  through  bill  of  lading  or  re- 
ceipt for  transportation  of  goods  to  destination  over 
a  connecting  line,  such  bill  of  ladii^  or  receipt  con- 
stitutes a  contract  of  throi^h  transportation,  and 
the  carrier  will  be  liable  for  loss  or  injury  occurring 


through  the  negligence  of  the  connecting  carrier," 
unless  by  sjiecial  contract  the  carrier  limits  its  lia- 
bility for  loss  or  injury  occurrio^  on  its  own  line.™ 
So  delivery  of  an  interstate  shipment  of  fre^ht  to 
an  intra-state  railroad,  under  a  through  bill  of  lad- 
ing and  a  guaranty  of  a  through  rate,  is  a  through 
shipment  and  is  governed  by  the  Carmack  amend- 
ment making  initial  carriers  liable  for  loss  or  injury 
cansed  by  connecting  camera.'^^ 

[9  847]  (c)  Agreement  for  Through  Bate  to 
Destination.  According  to  the  we^ht  of  authority 
the  mere  fact  that  the  initial  carrier  gives  a  through 
rate  on  the  goods  to  their  point  of  destination  on 
the  line  of  another  carrier  does  not  of  itself  amount 
to  a  contract  of  carriage  beyond  its  own  line" 
especially  where  the  contract  of  shipment  restricts 
the  carrier's  liability  to  its  own  line."   Other  de- 


es. Southern  R.  Co.  v.  Levy,  m 
Aim.  39  S  95;  Central,  etc..  R.  Co. 
V.  Hasselkus.  91  Ga.  382,  17  SS  S38, 
44  AmSR  37:  Palvey  v.  Georgia  B. 
Co..  76  Ga.  B97.  2  AmSR  68*  Cohen 
V.  Southern  Express  Co.,  46  Ga.  148; 
Southern  Ehcpreas  Co.  v.  Shea,  38  Oa. 
&19:  Mosher  v.  Southern  Express  Co., 
38  Ga.  37;  Lehigh  Valley  Transp,  Co. 
V.  Post  Sugar  cfo.,  228  111.  121,  81  NB 
819  [aft  128  III.  A.  6001;  Toledo,  etc., 
R.  Co.  V.  Lockhart,  71  111.  627;  To- 
ledo, etc,  R.  Co.  V.  Merrtman,  62  111. 
123,  4  AmR  &90;  Bauer  v.  Illinois 
Cent.  R.  Co.,  175  111.  A.  846;  Euston 
V.  Erie  R.  Co.,  147  111.  A.  694;  Bljin, 
etc.,  R.  Co.  V.  Bates  Mach.  Co.,  98 
III.  A.  311  raff  200  111.  636,  66  NE 
326.  93  AmSR  218};  Lehigh  Valley 
Transp.  Co.  v.  Pillsbury -Wash burn 
Flour  Mills  Co.,  92  111.  A.  628;  Wa- 
bash R.  Co.  V.  Harris,  56  III.  A.  169; 
Fortler  v.  Fennsjrlvanta  Co.,  18  111. 
A.  260;  Carter  v.  Chicago,  etc..  R. 
Co.,  146  Iowa  201,  207712B  NW  94 
[clt  Cyc]. 

70.  Ireland  v.  Mobile,  etc.,  R,  Co., 
105  Ky.  400.  49  SW  188.  20  KyL 
1586:  Louisville,  etc.  Mail  Co.  v. 
Levey,  11  KyL  286;  Landes  v.  Pa- 
cific R.  Co.,  60  Mo.  346;  Missouri 
Pac.  R.  Co.  V.  Twlsa.  36  Nebr.  267,' 
53  NW  76.  37  AmSR  437;  Hansen  v. 
Flint,  etc.,  R.  Co.,  73  Wis.  346,  41  NW 
529.  9  AmSR  791;  Wahl  v.  Holt,  26 
Wis.  703;  Feet  v.  Chicago,  etc.,  R. 
Co..  19  Wis.  118. 

[a]  Xn  rasport  of  tlila  pxlnoipla 
It  was  said:  ^It  Is  true  the  contract 
may  be  construed  otherwise.  .  .  . 
If  the  contract  Is  ambiguous,  the 
carrier  must  put  up  with  the  con- 
*  stmctlon  moat  favorable  to  the  con> 
signor.  We  construe  the  contract, 
therefore,  as  providing  for  a  through 
shipment  by  the  Initial  carrier,  the 
connecting  line  being  merely  Its 
agent  to  carry  out  the  undertaking." 
Ireland  v.  Mobile,  etc.,  R.  Co..  105 
Ky.  400,  404,  49  SW  188,  463,  20  KyL 
1586. 

71.  Conn. — Naugatuck  R,  Co.  v. 
Waterbury  Button  Co.,  24  Conn,  468; 
Blmore  v.  Naugatuck  R.  Co.,  23  Conn, 
467,  63  AmD  143. 

Ind. — Pittsburg,  etc.,  R.  Co,  v.  Bry- 
ant 36  Ind.  A.  340,  76  NE  829. 

Haas. — Nutting  v.  Connecticut 
River  R.  Co.,  1  Gray  502. 

Hiss. — Crawford  v.  Southern  R. 
Assoc..  El  Miss.  222,  24  AmR  626. 

N.  T. — JEtT\&  Ins.  Co.  V.  Wheeler. 
B  Lana.  480;  Wright  v.  Boughton,  22 
Barb.  661;  Sovlero  v.  Weatcott  Ex- 
press Co..  47  MlBC.  596.  94  NTS  376; 
Van  Santvoord  v.  St.  John,  6  Hill 
167  [rev  25  Wend.  660]. 

N.  C. — Reld  V.  Southern  R.  Co.,  153 
N.  C.  490,  49«,  69  SE  618  [olt  Cyc]; 
Phillips  V.  North  Carolina  R.  Co.,  78 
N.  C.  294. 

P«- — Keller  v.  Baltimore,  etc.,  R. 
Co..  196  Pa.  67.  46  A  261. 

TS.  U.  S. — St.  Louis  Ina.  Co.  v. 
St.  Louie,  etc.,  R.  Co..  104  U.  S.  146. 
26  L.  ed.  679. 

Mass. — Pendergast  v.  Adams  Ex- 
press Co..  101  Mass.  120. 

Mich. — RIckerson   Roller  Mill  Co. 

Orand  Rapids,  etc.,  R.  Co.,  67  Mich, 
110.  M  NW  269. 


Minn. — Ortt  v.  Minneapolis,  etc..  R. 
Co..  36  Minn.  396.  31  NW  619. 

K.  Y. — Ricketta  v.  Baltimore,  etc. 
R.  Co.,  69  N.  Y.  637. 

Vt. — Hadd  v.  U.  S.,  etc..  Express 
Co^52  Vt.  885,  36  AmR  757. 

Wis. — Parmelee  v.  Western  Tranap. 
Co.,  26  Wis.  439;  Detroit,  etc,  R.  Co. 
V.  Farmers',  etc..  Bank,  20  Wta.  122. 

Ont — La  Polnte  v.  Orand  Trunk 
R.  Co.,  26  U.  C.  Q.  B.  479. 

And  see  Missouri  cases  Infra  I  871. 

[a]  mua  a  carrier  of  perishable 
freignt,  under  a  bill  of  lading  atlpu'- 
lating  for  through  shipment  and  pro- 
viding that  only  the  carrier  In  whose 
custody  the  goods  were  at  the  time 
of  the  loss  should  be  liable  therefor, 
and  that  the  Initial  carrier  acts  only 
as  agent  In  issuing  a  through  bill  of 
lading  over  connecting  lines  is  liable 
only  for  negligence  occurring  on  Its 
own  line.  Blount  v.  Pennsylvania  R. 
Co.,  119  NTS  65. 

73.  Sxprcaa  oontraot  limiting  H- 
aUlity  to  line  of  initial  oarrlsr  see 
infra  S  871. 

74.  See  statutory  provisions. 

76.  McCann  v.  Eddy,  133  Mo.  69, 
33  SW  71,  35  LRA  110;  Steckdaub  v. 
Missouri,  etc..  R.  Co.,  (Mo.  A.)  138 
SW  904;  Miller  v.  Missouri,  etc.,  R. 
Co.,  157  Mo.  A.  638,  138  SW  902; 
Central  American  SS.  Co.  v.  Mobile, 
etc,  R.  Co.,  144  Mo.  A.  43,  128  SW 
822;  Haase,  etc..  Fish  Co.  v.  Mer- 
chants' Despatch  Transp.  Co.,  143 
Mo.  A.  42.  122  SW  362;  Blackmer, 
etc..  Pipe  Co.  v.  Mobile,  etc.,  R,  Co., 
137  Mo.  A.  479,  179  SW  1;  Holland 
v.  Atchison,  etc,  R.  Co..  133  Mo.  A. 
694,  114  SW  61:  Meyers  v.  Missouri, 
etc.,  R.  Co.,  120  Mo,  A.  288,  96  SW 
737;  Laddonia  Farmers'  Bank  v.  St. 
Louis,  etc.,  R.  Co.,  119  Mo.  A.  95 
SW  286;  Bushnell  v.  Wabash  R.  Co., 
118  Mo.  A.  618.  94  SW  1001;  Bufflne- 
ton  V.  Wabash  R.  Co.,  118  Mo.  A.  476, 
94  SW  991;  Hurst  v.  St.  Louis,  etc.. 
R.  Co.,  117  Mo.  A.  25,  94  SW  794; 
Ingwersen  v.  St.  Louis,  etc.,  R.  Co., 
116  Mo.  A,  139.  92  SW  857.  And  ^ee 
Faulkner  v.  Chicago,  etc..  R.  Co..  99 
Mo.  A.  421.  72  SW  927  (where  the 
evidence  was  sufficient  to  submit  the 
Issue  of  the  terms  of  the  contract  to 
the  Juit). 

70.    See  infra  !  *71. 

77.  Houston,  etc,  R.  Co.  v.  Lewis, 
(Tex.)  129  SW  694.  See  also  South- 
ern Pac.  Co.  V.  MeadoTs.  61  Tex.  Civ. 
A.  85,  129  SW  170  <ho1dlng  that  a 
bill  of  lading  dated  In  one  state, 
showing  a  destination  in  another,  and 
containing  stipulations  governing  the 
entire  transportation,  specifying 
rlgtita.  duties,  or  limitations  relating 
not  only  to  the  partl-es,  but  also  to 
subsequent  carriers,  was  a  "contract 
for  a  througli  shipment"  within  the 
act  of  June  29,  1906  [36  U.  S.  St, 
at  L.  593  c  8591  {  77,  making  an 
initial  carrier  of  an  interstate  ship- 
ment Xable  for  loss  on  connecting 
lines). 

7«.  U.  S^-^t.  LODlB  Ins.  Co.  v.  St. 
Louis,  etc,  R.  Co.,  104  U.  S.  146,  26 
L.  ed.  679;  Cincinnati,  etc,  R.  Oo.  v- 
Fairbanks,  90  Fed.  467,  88  CCA  611; 
The  l^omas  McUanns,  14  Fed.  509; 
Stewart  v.  Terre  BSkute,  etc..  R.  Co.. 


3  Fed.  768.  1  McCrary  312. 

Cal. — Colfax  Mountain  Fruit  Co.  v. 
Southern  Pac.  Co.,  6  Cal.  Unrep  Caa. 
527.  46  P  668. 

Conn. — Converse  v.  Norwich,  etc. 
Transp.  Co.,  88  Conn.  166. 

Ga, — Baugh  V.  MoDanlel,  42  Ga. 
641. 

111.— Illinois  Cent.  R.  Co.  v.  Frank- 
enberg,  64  111.  88,  5  AmR  92. 

Iowa, — Garter  v.  Chicago,  etc.,  R. 
Co.,  146  Iowa  201.  126  NW  94;  Hill 
V.  Burlington,  etc,  R.  Co.,  60  Iowa 
196,  14  ^^W  249. 

Me. — Taylor  v.  Maine  Cent.  R.  Co.,  . 
87  Me.  299,  32  A  905. 

Mass. — Hill  Mfg.  Co.  V.  Boston, 
etc..  R.  Corp.,  104  Mass.  132,  6  AmR 
202. 

Mich. — McMillan  v.  Michigan 
Southern,  «tc,  R.  Co.,  16  Mich.  79, 
93  AmD  208. 

Minn. — Wehman  v.  Minneapolis, 
etc.,  R.  Co..       Minn.  22.  69  NW  646. 

Mtse. — Illinois  Cent.  R.  Co.  V.  Kerr, 
68  Mis^.  14,  8  S  330. 

Mo. — Bennitt  v.  Missouri  Pac.  R. 
Co.,  46  Mo.  A.  656;  Goldsmith  v.  Chi- 
cago, etc.,  R.  Co..  12  Mo.  A.  479.  And 
see  Holloway  v.  Wabash  R.  Co.,  62 
Mo.  A.  53  (holding  that  the  giving 
of  a  through  rate  is  not  of  Itself 
evidence  of  a  through  contract). 

Nebr. — Missouri  Pac.  R.  Co.  v,  Cro- 
well  Lumber,  etc..  Co.,  51  Nebr.  293, 
70  NW  964. 

N.  Y. — ^tna  Ins.  Co,  v,  Wheeler, 
49  N.  Y.  616:  Merrick  v.  Gordon,  20 
N.  Y.  98;  Wilson  v.  Louisville,  etc. 
R.  Co.,  103  App.  Dlv.  208,  92  NYS 
1091. 

Pa.— Clyde  v.  Hubbard,  88  Pa.  86S. 

S.  C. — Piedmont  Mfg.  Co.  v.  Co- 
lumbia, etc.,  R.  Co.,  19  S.  C.  3S3. 

Tex. — Hunter  v.  Southern  Pac.  R. 
Co.,  76  Tex.  195,  13  SW  190;  Wichita 
Valley  R.  Co.  v.  Swenson,  (Civ.  A.1 
25  SW  47;  Gulf.  etc..  R.  C?0.  v.  Grif- 
fith. (Civ.  A.)  24  SW  362. 

Wis. — Schnedaer  v.  Evans,  25  Wis. 
241.  3  AmR  66. 

Eng. — Pontlfex  v.  Hartley,  62  L.  J. 
Q.  B.  196. 

Ont. — Laurie  v.  Canadian  Northern 
R.  Co.,  210  Ont.  L.  178. 

[a]  XUwtratlon. — Where  platntifT 
was  familiar  with  the  usages  of  de- 
fendant's business,  had  shipped  cat- 
tle over  defendant's  road  for  Ave 
years,  and   knew   that  defendant's 
road  ran  from  East  St.  Louis  to  In- 
dianapolis, connecting  there  with  an- 
other road  which  in  turn  connected 
at  PHtsburg  with  still  another,  and 
also  knew  that  the  cars  of  defendant 
never  ran  Uirough  on  other  lines  un- 
less there  was  a  special  asreement 
with  the  shipper  to  that  effect,  the 
mere  giving  of  a  through  rate  by  de- 
fendant on  certain  cattle  from  East 
St.   Louts   to  Philadelphia   was  not 
suffldlent  to  show  a  contract  to  carry 
beyond   Indianapolis.     McCarthy  v. 
Terre  Haute,  etc..  R.  Co.,  9  Mo.  a, 
169. 

7».  Schneider  v.  Evans.  25  "Wis. 
241.  8  AmR  56;  LauHe  v.  Canadian 
Pac.  R.  Co..  21  Ont.  L  178. 

{a]  Thus,  where  the  contract  «x- 

Sresaly  provides  ttat.  where  a 
Urough  r»te  is  named  to  a  point  or 
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ciaions,  however,  seem  to  take  the  contrary  view.^ 
848]  (d)  Oharging  and  Oollactiug  Entire 
Freight  in  Advance,  Aeeording  to  a  considerable 
number  of  decisions,  if  the  initial  carrier  chains 
and  collects  freight  for  tlie  entire  route  in  advance, 
it  thereby  assumes  responsibility  for  safe  carriage 
over  every  other  part  of  the  route;  in  other  words, 
it  has  entered  into  a  contract  for  through  ship- 
ment.^^  A  limitation  placed  on  this  rule  by  some 
eases  is  that  it  does  not  apply  if  the  contract  of 
carriage  expressly  limits  the  liability  of  the  initial 
carrier  to  its  own  line;*'  but  other  decisions  hold 
that,  wliere  the  initial  carrier  has  collected  full 
^ight  for  the  entire  route,  it  cannot  limit  its  lia- 
bility to  its  own  route. It  has  also  been  held 
that  the  rule  does  not  apply  where  the  initial  car- 
rier has  no  interest  in,  or  connection  with,  the  con- 
necting carrier,  except  to  collect  and  to  pay  over 
to  it  the  freight  ohargo  from  the  end  of  the  initial 
carrier's  line  to  the  point  of  destination;"  and 


that  merely  requiring  a  guaranty  of  the  payment 
of  the  entire  through  freight  will  not  justify  the 
conclusion  that  the  initial  carrier  thereby  undertook 
to  bo  liable  over  the  whole  route.**  On  the  other 
hand,  it  has  been  held  by  some  doeisions  tliat  the 
acceptance  of  full  fre^ht  is  but  an  incident  to  the 
transportation  of  the  freight  and  dobs  not  imply 
any  contract  for  through  liability,  in  the  absence 
of  other  eircnmstanees  showing  clearly  the  carrier's 
intention  to  undertake  for  the  safety  of  the  goods 
over  the  entire  roatc.*" 

[$  849]  (e)  Accepting  Goods  "To  Be  Foi- 
wurded/'  Where  goods  are  received  a  carrier 
"to  be  forwarded"  to  a  certain  destination  not  on 
its  line  of  road,  some  eases  hold  that  no  through 
contract  is  thereby  made,  and  that  the  initial  car- 
rier is  liable  only  for  such  injuries  as  may  occur  on 
its  own  line  or  through  its  own  negligence,"  at 
least  in  the  absence  of  evidence  of  chaigii^  and 
collecting  through  freight,  or  other  business  con- 


other  lines,  the  Initial  carrier  la  to 
act  only  as  agrent  of  the  owner  of 
the  goods  as  to  that  portion  of  the 
road  required  to  meet  the  charges  on 
such  other  lines,  and  that  responsl- 
bllHy  In  respect  to  loss  or  Iniury  on 
other  lines  shall  cease  as  soon  as 
the  Initial  carrier  delivers  the  goods 
to  the  next  conneotlng  carrier. 
Laurie  v.  Canadian  Northern  R.  Co., 
21  Ont.  L.  178. 

80.  Smeltzer  v.  St.  Louis,  etc.,  R. 
Co.,  158  Fed.  649;  Woodward  v.  Illi- 
nois  Cent.   R.    Co.,    30    F.   Caa.  No. 

18.006.  1  Bias.  403;  Woodward  v. 
Illinois  Cent.  R.  Co.,  30  F.  Caa.  No. 

18.007,  1  Blss.  447;  Jenckes  Mach. 
Co.  V.  Canadian  Northern  R.  Co.,  11 
CanRCas  440  (semble).  And  see 
Northern  Pac.  R,  Co.  v.  American 
Trading  Co..  195  U.  S.  439.  25  SCt 
84,  49  T,.  ed.  268  [alT  120  Fed.  873. 
67  CCA  533]  (holding  that  a  special 
agreement  by  a  carrier  to  transport 
a  through  shipment  by  the  vessel  of 
a  connecting  carrier  sailing  on  a 
designated  date  results  from  the  ac- 
ceptance of  a  through  rate  for  a 
shipment  "to  be  forwarded,"  via  such 
steamer,  which  rate  was  quoted  with 
notice  that  it  was  of  vital  import- 
ance that  the  shipment  should  be 
transported  promptly  and  should  go 
forward  by  the  earliest  possible 
steamer  without  delay,  in  order  to 
enable  the  shipper  to  fulfill  a  pro- 
posed agreement  whdch  it  was  about 
to  make  for  the  sale  of  the  goods 
at  the  final  destination,  and  which 
would  require  delivery  there  at  a 
fixed  date);  Atlanta,  etc.,  K.  Co.  v. 
Texas  Grate  Co.,  81  Ga.  602  (where  a 
company  whose  lines  extended  from 
Atlanta  to  West  Point,  G«.,  received 
at  Atlanta,  goods  consigned  to  Dallas, 
Tex.,  and  fixed  by  contract  with  the 
consignor  the  rate  of  freight  for  the 
whole  distance,  apportioning  a  part 
of  the  same  among  the  carriers.  It- 
self incluiled,  to  New  Orleans,  and 
assessing  tlie  balance  for  the  trans- 

fortatlon  beyond  New  Orleans,  La,, 
t  was  held   that  the  contract  was 

grlma  facie  a  through  contract  and 
ound  the  Initial  company  for  trans- 
portation to  Dallas,  the  point  of 
destinajtlon;  and  that  this  was  true 
notwith.standing  the  rate  named  was 
made  subject  to  change  without  no- 
tice, the  erfcct  being  to  limit  the 
agreed  special  rate  to  the  particular 
shipments  with  reference  to  which 
the  rate  was  established,  but  not  to 
allow  any  change,  either  along  or  at 
the  terminus  of  the  route,  which 
would  affect  these  shipments), 

81.  U.  S. — St.  John  V.  Southern 
Express  Co.,  21  F.  Cas.  No.  12,228, 
1  Woods  C12. 

III. — Adams  Sxpress  Co.  v.  Wilson, 
81  111.  339. 

Mo. — Marshall,  etc.,  Grain  Co.  v. 
Kansas  City,  etc.,  R.  Co.,  176  Mo. 
480.  76  SW  638,  98  AmSR  608;  Davis 


v.  Jacksonville  SoutAieastern  Line, 
126  Uo.  69,  28  SW  965;  Coates  v. 
U.  S.  Express  Co.,  45  Mo.  288;  Sim- 
mons Hardware  Co.  v.  St.  Louis,  etc., 
R.  Co..  140  Mo.  A.  130,  120  SW  663; 
Scott  County  Milling  Co.  v.  St.  Louis, 
etc..  R.  Co.,  127  Mo,  A.  80,  101  SW 
924;  Gckles  v.  Missouri  Pac.  R.  Co.. 
112  Mo.  A.  240,  87  SW  99;  Redmond 
V.  Chicago,  etc.,  R.  Co.,  90  Mo.  A.  68: 
Jones  v.  Si.  Louis,  etc.,  R.  Co..  89 
Mo.  A.  658;  Popham  v.  Barnard,  77 
Mo.  A.  619;  Crouch  v.  Louisville,  etc., 
R.  Co.,  42  Mo.  A.  248;  Fischer  v. 
Merchants'  Dispatch  Transp,  Co.,  13 
Mo.  A.  133:  Lin  v.  Terre  Haute,  etc.. 
R.  Co.,  10  Mo.  A.  125.  But  see  infra 
note  86. 

Nebr. — St.  Joseph,  etc..  R.  Co.  v. 
Palmer.  38  Nebr.  463.  66  ^W  957. 
22  LRA  335;  Chicago,  etc.,  R.  Co.  v. 
Western  Tlay,  etc^  Co.,  2  Nebr. 
(Unoff,)  784,  90  NW  205. 

N.  H.— Nashua  Lock  Co.  v.  Wor- 
cester, etc,  R.  Co..  48  N.  H.  889.  2 
AmR  242. 

N.  J.— Potter  V.  Dodd,  etc..  Express 
Co.,  23  N.  J.  L.  J.  145. 

Oh. — Stephens  v.  Lake  Shore,  etc., 
R.  Co..  20  Oh.  Clr.  Ct.  41,  11  Oh.  Cir. 
Dec.  168. 

Pa. — Baltimore,  etc..  Steamboat  Co. 
V.  Brown,  54  Pa.  77. 

See  also  Savannah  R.  Co.  v.  Com- 
mercial Guano  Co..  103  Ga.  590.  30 
SE  555  (holding  that,  where  a  rail- 
road company  receives  on  its  cars 
from  a  consignor,  at  Its  warehouse 
In  a  city,  freight  to  be  conveyed 
from  Its  depot  In  another  portion 
of  the  same  city  to  a  point  or  desti- 
nation beyond  its  line,  which  cars 
are  furnished  at  the  request  made  of 
it  by  the  consignor,  and  where  the 
entire  freight  charges  are  paid  by 
the  consignor  to  such  company  for 
transportation  of  the  goods  from  Its 
de'pol,  this  company  Is  the  Initial 
carrier,  and  as  such  is  responsible 
to  the  shipper  for  the  loss  or  dam- 
age of  the  goods  in  the  course  of 
transportation ) ;  Ijamb  v.  Camden, 
etc.,  R.,  etc..  Co.,  "2  Daly  (N.  Y.)  454 
[rev  on  other  grounds  46  N.  Y.  271] 
(recognizing  the  rule);  Mann  v. 
Birchard.  40  Vt.  326  (holding  that 
proof  that  goods  were  billed  through 
to  a  point  on  the  line  of  a  connect- 
ing carrier  in  accordance  with  the 
usual  course  of  business  on  the  re- 
ceiving company's  road,  and  of  a 
receipt  for  tnrough  freight,  charges, 
was,  without  further  proof,  sufBcient 
to  warrant  a  submission  to  the  jury 
of  the  question  whether  or  not  the 
initial  carrier  undertook  to  transport 
the  goods  to  the  place  of  destina- 
tion). 

ea.  Central  R..  etc.,  Co.  v.  Brldger, 
94  Ga,  471.  20  SE  349;  Adams  Ex- 
press Co.  V.  Wilson.  81  111.  339;  Ste- 
vens V.  Lake  Shore,  etc.,  R.  Co.,  20 
Oh.  Clr.  Ct.  41.  11  Oh.  Clr.  Dec.  168. 

[a]  In  otkar  wovds,  (1)  when  tha 


bill  of  lading  contains  explicit  pro- 
visions on  the  subject,  these  must 
be  regrarded  and  given  effect,  in  the 
absence  of  averments  and  evidence 
that  authorize  a  court  to  Ignore  or 
set  salde  such  contract  of  shipment. 
Central  R*,  etc..  Co.  v.  Bridger.  94 
Ga.  471,  20  SE  849.  (2)  And  where 
the  shipper  Is  aware  at  the  time  of 
shipment  that  the  bill  of  lading  con- 
tains provisions  limiting  the  liability 
of  the  inital  carrier  to  Tts  own  lines, 
and  that  the  destination  of  the  goods 
is  beyond  the  lines  of  such  initial 
carrier,  the  mere  acceptance  by  such 
initial  carrier  of  the  freight  charges 
for  the  whole  distance  to  the  point  of 
destination  iB  not  enough  to  warrant 
a  disregard  of  such  l-lmltlng  pro- 
visions. Stevens  v.  Lake  Shore,  etc., 
R.  Co..  20  Oh.  Clr.  Ct.  41,  11  Oh.  Clr. 
Dec.  168, 

83.  Marshall,  etc..  Grain  Co.  v. 
Kansae  City,  etc.,  R.  Co.,  176  Mo. 
480.  75  SW  638,  98  AmSR  508;  Red- 
mon  v.  Chicago,  etc..  R.  Co.,  90  Mo. 
A.  68;  Jones  v.  St.  Louis,  etc.,  R.  Co.. 
89  Mo.  A.  653; 'Popham  v.  Barnard, 
77  Mo.  A.  619;  St.  Joseph,  etc.,  R. 
Co.  V.  Palmer.  38  Nebr.  463.  56  NW 
957,  22  LRA  335;  Chicago,  etc.,  R. 
Co.  V.  Western  Hay,  etc..  Co.,  2  Nebr. 
(Unoff.)  784,  90  NW  206. 

84.  Simmons  Hardware  Co.  v.  St. 
Louis,  etc..  R.  Co.,  140  Mo.  A.  130, 
120  SW  663.  ■ 

85.  Illinois  Cent.  R.  Co,  v.  Kerr. 
68  Mliss.  14,  8  S  330. 

86.  Iowa. — Carter  v.  Chicago,  etc., 
R.  Co..  146  Iowa  201.  125  NW  94. 

Mo. — McCarthy  v.  Terre  Haute, 
etc..  R.  Co.,  9  Mo.  A.  169.  But  see 
supra  note  81. 

S.  C. — Piedmont  Mfg.  Co.  v.  Colum- 
bia, etc.,  R.  Co.,  19  S.  C.  3B3. 

S.  D.— Sutton  V.  Chicago,  etc,  R. 
Co..  14  S.  D.  Ill,  84  NW  396;  Coates 
V.  Chicago,  etc..  R.  Co.,  8  S.  D.  178. 
65  NW  1067;  Page  v.  Chicago,  etc., 
R.  Co.,  7  S.  t>.  297,  64  NW  137. 

Tex. — Gulf,  etc..  R.  Co.  v.  Grlfflth. 
(Civ.  A.)  24  SW  362. 

W.  Va. — Roy  v.  Chesapeake,  etc., 
R.  Co..  61  W.  Va.  616.  57  SE  39,  31 
LRANS  1  and  note. 

Eng. — Pontlfex  v.  Hartley.  62  L.  J. 
Q.  B.  196. 

87.  Ill,— Mercharrts*  Dispatch,  etc.. 
Co.  V.  Moore,  88  111.  136,  80  AmR 
E41. 

Me.— PlanUtion  No.  4  v.  Hall.  61 

Me,  617, 

Miss. — Crawford  v.  Southern  R. 
As^toc.  El  Miss.  222,  24  AmR  626. 

N.  Y. — ..^tna  Ins.  Co,  v.  Wheeler. 
49  N.  Y.  616  [aff  5  Lans.  480}:  Blos- 
som V.  Griffln,  13  N.  T.  669,  67  AmD 
75:  Wright  v.  Boughton.  22  Barb.  561. 

N.  C— PhllWpB  V.  North  Carolina 
R.  Co..  78  N.  C.  294. 

N.  B. — Armstrong  v.  Grand  Trunk 
R.  Co..  18  N.  B.  445. 

Ont. — Rogers  v.  Great  Western  R. 
Co..  16  U.  C.  Q.  B.  389. 


Forlat«CMaM«a«v«lopiiMatsand  cOuwffeBln  the  law  see  cumulative  Annotations,  same  title,  paveMdnote  nuikber. 
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CARRIERS 


[IOC.  J.J  523 


neetions  or  arrang^enls  'with  connecting  lines;" 
but  other  cases  are  to  the  eontrary.^  &a.  agree- 
ment by  an  initial  carrier. "to  forward"  certain 
cars  from  a  point  on  its  line  to  a  point  on  another 
line  at  a  designated  rate,  in  which  agreement  no 
other  carrier  is  mentioned,  nor  any  mention  is  made 
of  compensation,  to  any  other  party,  or  anything 
said  of  a  change  to  the  care  of  any  other  carrier  on 
the  way,  is  a  through  contract." 

850]  (f)  Contract  Froriding  for  Reshipping 
Privileges.  Where  a  carrier  by  contract  undertakes 
to  deliver  goods  at  a  certain  point,  '  *  with  privilege 
of  reshipping"  reserved  in  the  bill  of  lading  to  tlie 
carrier,  the  carrier's  liability  as  such  continues 
until  the  goods  are  safely  delivered  at  destination.^^ 
So,  in  an  action  against  a  carrier  for  failure  to 
deliver  freight  at  a  place  beyond  its  own  route, 
testimony  by  the  shipper  that  he  arranged  for  the 
transportation  to  said  point,  with  the  privilege  of 
changing  the  destination  to  another  place,  will  be 
deemed  suf&cient  evidence  of  an  express  contract 
for  through  shipment.'" 

{%  851]  (g>  Arrangement  with  Dispatch  Com- 
panies. An  undertaking  on  the  part  of  a  carrier 
to  carry  over  the  entire  route  cannot  be  implied 
from  the  fact  of  its  entering  into  an  arrangement 
with  a  dispatch  company  and  with  other  carriers 
whose  lines  connect  with  its  own,  whereby  it  under- 
takes to  carry  at  certain  special  rates  all  the  goods 
for  the  transportation  of  which  the  dispatch  com- 
pany may  contract."  Nor  can  an  undertaking  be 
implied  from  the  carrier's  giving  a  waybill  on  which 
it  appears  that  the  goods  are  for  a  point  beyond 
its  line,  but  which  plainly  purports  to  be  a  manifest 
of  freight  from  one  terminus  of  the  road  to  the 
other.** 

[4  852]  (h)  Contract  by  Which  Beceiving  Carrier 
Setects  Connecting  Carrier.  A  contract  of  ship- 
ment is  considered  to  be  one  entire  contract  of  car- 
riage from  the  point  of  shipment  to  that  of  destina- 
tion, notwithstanding  it  provides  that  the  "re- 
sponsibility of  each  carrier"  is  "to  extend  here- 
under only"  to  the  line  of  the  receiving  carrier, 
where  no  provision  is  made  by  which  any  person 
other  than  the  receiving  carrier  is  to  choose  the 
connecting  carrier,  and  the  receiving  carrier  does, 
in  fact,  choose  such  connecting  earrier."° 

[$  853]  (i)  Accepting  Goods  "To  Be  DeliTered." 

[a]  Bpaolal  oontatot. — When  a 
carrier  specially  stipulates  that, 
after  the  goods  have  left  its  line  it 
shall  be  held  as  a  forwarder  only, 
it  is  not  liable  for  the  conversion 
of  the  goods  by  a  subsequent  line. 
McEacheran  v.  Mlchif^an  Cent.  R.  Co., 
101   Mich.  264,  69   NW  612. 

88.  Crawford     v.     Southern  R. 
Assoc.,  SI  Miss.  222,  24  AmR  626. 

89.  St.  Loula.  etc..  R.  Co.  v.  Piper, 
13  Kan.  506,  511  (where  the  court, 
by  Brewer,  J.,  said:  "The  company 
contracted  'to  forward  the  cattle 
from  Kansas  City  to  Chicago;'  and 
the  word  'forward,'  as  here  used, 
seems  to  us  to  mean  the  same  as 
'transport'  or  "carry,*  Mercantile 
Mut.  Ins.  Co.  v.  Chase.  1  E.  D.  Smith 
(N.  Y.)  115,  131.  Having  contracted 
to  carry  the  cattle  to  Chicago, — a 
contract  It  was  competent  to  make, 
even  though  the  carriage  Involved 
transportation  beyond  Its  own  line. — 
it  became  responsible  as  a  common 
carrier,  except  bo  far  as  It  limited 
that  responalbllity  by  special  con- 
tract"); Davis  V.  Jacksonville  South- 
eastern Line.  126  Mo.  69.  28  SW  965 
<wher©  the  petition  alleged  that  de- 
fendant, the  initdal  carrier,  received 
certain  goods  to  be  transported  to 
E,  Its  terminal  station,  "and  thence 
to  be  forwarded  -  by  defendant  to 
plalntllla.  at  the  city  of  &t  I^uis." 


The  acceptance  of  goods  under  an  agreement  "to 
deliver"  at  a  designated  point  on  the  line  Of  ail- 
other  carrier  has  been  held  to  amount  to  a  contract 
of  through  shipment."" 

[$  854]  <j)  Waybills.  Waybills  which  contain 
several  items  of  chaises  for  the  two  lines  over 
which  goods  are  to  be  carried  do  not  oonatitate  a 
contract  for  through  transportation,  bnt  indicate 
the  opposite;"  and  the  fact  that  a  car  is  waybilled 
to  a  particular  place  has  been  held  not  to  consti- 
tute evidence  of  a  contract  of  through  transporta- 
tion, but  merely  shows  the  destination  of  the  car."* 
Where  a  written  contract  issued  by  a  carrier  for 
the  shipment  of  cattle  to  a  point  on  its  line  limits 
its  liability  to  damage  accruing  on  its  own  line,  a 
waybill  issued  by  it  for  the  guidance  of  its  em- 
ployees, which  denominated  plaintiff's  sbipment  as 
a  through  live  stock  waybill  to  a  point  on  a  connect- 
ing line,  via  the  point  on  defendant's  line  specified 
in  the  written  contract,  did  not  change  or  affect 
the  terras  of  such  written  contract.*"  But  a  way- 
bill in  which  the  heading  spoke  of  the  goods  as 
goods  to  be  transported  by  the  first  road,  from  the 
place  of  departure  to  the  place  at  the  end  of  the 
whole  line,  and  at  which  the  owner  wished  to  have 
them  delivered,  was  held  to  be  competent  evidence  of 
a  through  shipment.^ 

[$  855]  (k)  Agreement  to  Trace  Shipment.  Wliere 
an  initial  carrier,  on  demand  of  the  shipper,  accepts 
and  assumes  the  responsibility  of  tracing  the  ship- 
ment and  of  reporting  delivery,  if  made,  so  that 
the  shipper  may  enforce  payment  by  the  consignee, 
it  cannot  thereafter  claim  that  its  responsibility  in 
that  respect  terminated  on  delivery  to  a  connecting 
carrier.^ 

[$  856]  (3)  Conflict  between  Written  and  Printed 
Farts  of  Contract  and  Ohiiterations.  Where  there  is 
a  conflict  between  the  written  and  the  printed  parts 
of  a  contract  of  shipmeiit  or  bill  of  lading,  the  one 
indicating  a  throi^h  contract  and  the  other  not,  the 
written  portion  must  prevail.^  In  a  bill  of  lading, 
providing  for  the  carrying  of  the  goods  beyond  the 
line  of  the  carrier  issuing  the  bill,  a  provision  in 
fine  print,  somewhat  obscured  by  the  use  of  stamps, 
that  in  case  of  injury  to  the  goods  only  the  carrier 
having  custody  of  the  goods  at  the  time  of  the 
injury  shall  be  liable,  cannot  be  r^arded  as  part 
of  the  contract.* 

minus,  on  a  connecting  line,  when  It 
receives  goods  and  receipts  for  them, 
"to  be  delivered  on  presentation  of 
this  receipt"  at  a  specified  point  be- 
yond Its  UmltB  of  trade  as  a  car- 
rier; and  delivery  to  a  connecting 
line  does  not  free  It  from  obliga- 
tion to  deliver  them  at  the  speclned 
place). 

97.  Taylor  v.  Maine  Cent.  R.  Co.. 

8?  Me.  299,  32  A  906. 

98.  Herring  v.  Chesapeake,  etc., 
R.  Co..  101  Va.  778,  45  SE  322.  See 
also  McConnell  v.  Norfolk,  etc.,  R. 
Co.,  86  Va.  248.  9  NE  1O06. 

99.  San  Antonio,  etc.,  R.  Co.  v. 
Barnett,  27  Tex.  Civ.  A.  498,  66  SW 
474. 

1.  Ogdensburg.  etc.,  R.  Co.  v. 
Pratt,  89  U.  S.  123,  22  L.  ed.  827. 

3.  Atlantflc  Coaat  Line  R.  Co.  v. 
Schlrmer.  87  S.  C.  309.  313,  69  SB 
439  (where  It  was  said  that  from 
these  facts  "a  '  reasonable  inference 
may  be  drawn  that  it  was  bound  by 
the  contract  of  shipment  to  do  so. 
Defendants  having  relied  upon  Its 
undertaking  to  do  so,  it  will  not  now 
be  allowed  to  repudiate  the  responsf- 

3.  BabCDCk  v.  Uake  Shore,  etc..  R. 
Co.,  49  N.  T.  491;  Peet  v.  Chicago, 
etc..  R.  Co.,  19  Wits.  118. 

4.  Allen  v.  Canadian  Pac.  R.  Co.. 
42  Wash.  64,  84  F(fl20^');  AaB£:iab46'' 
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The  court  held  that  the  petition 
stated  a  cause  of  action;  for.  ad- 
mitting that  the  goods  were  lost  be- 
tween e:  and  St.  Louis,  the  language 
used  was  such  that  the  court  might 
fairly  Infer  an  undertaking  on  the 
part  of  defendant  to  carry  through 
to  the  destination,  so  that  It  would 
be  liable  for  a  loss  wherever  oc- 
curring). 

90.  Ohio.  etc..  R.  Co.  V.  McCarthy, 
96  U.  8.  258,  24  L,  ed.  693. 

91.  Hlrsch  V.  Leathers,  23  La. 
Ann.  50;  Little  v.  Semple,  8  Mo.  99, 
40  AmD  123. 

83.  Texas-Mexican  R.  Co.  v.  Gal- 
lagher, (Tex.  Civ.  A.)  64  SW  809. 
See  also  White  v.  Missouri  Pac.  R. 
Co.,  19  Mo.  A.  400  (recoffnlxing  the 
rule). 

93.  St.  Louis  Ins.  Co.  v.  St.  Louis, 
etc.,  R.  Co..  104  17.  S.  14S,  26  L.  ed. 

679. 

94.  St.  Louis  Ins.  Co.  v.  St.  Louis, 
etc.,  R.  Co..  104  U.  S.  146.  26  L.  ed. 

679. 

95.  Wabash  R.  Co.  v.  Curtis,  134 
111.  A.  409. 

96.  Bryan  v.  MemphJe.  etc.,  R. 
Co..  11  Bush  (Ky.)  BBT;  598;  Perkins 
v.  Portland,  ertc,  R.  Co.,  47  Me.  673. 
74  AmD  607.  And  see  Kyle  v.  Laur- 
ens R.  Co.,  44  S.  C.  L.  382.  70  ArtiD 
231  (holding  that  a  carrier  Is  liable 
for  loss  occurring  beyond  Its  ter- 
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[$  857]  <4)  Fed«ral  Oonrta  Not  Boond  liy  State 
Law.'  In  determining  whether  a  eontraet  of  through 
transportation  eziste,  the  federal  courts  are  not 
botmd  to  accept  the  law  of  the  state  where  the 
shipment  was  made.'  On  the  contrary,  what  con- 
stitutes a  eontraet  of  carriage  is  not  a  question 
of  loeij  law,  but  is  a  matter  of  general  law  on 
which  the  federal  court  will  exercise  its  own 
judgment* 

858]  e.  Ui^er  Special  Statiitoi7  Proviiioiu — 
(1)  The  Oaxmack  Amendment — (a)  Statement  of 
Bole.  Under  the  Cazmaek  amendment  whenever 
an  initial  carrier  accepts  goods  for  shipment  to  a 
point  on  another  I'jie  in  another  state, ,  it  is  eon- 
clnsivcly  treated  as  having  made  a  through  con- 
tract of  shipment  and  will  be  liable  for  any  loss  or 
injury  occurring  on  any  connecting  line  over  which 
the  shipment  may  pass,  as  well  as  for  loss  or  injury 
occuzring  on  its  own  line.'  The  constitutionality  of 
this  statute  has  been  uniformly  upheld."  The  rem- 
edy given  by  the  amendment  is  additional  to,  uid 


eoncnrrait  with,  any  other  existing  federal  remedy.'* 
859]  (b)  Purpose  of  Statute  and  Considera- 
tions Leading  to  Its  Bnactment.  The  pnxpose  of 
the  Garmaek  unendment  is  to  combine  unity  of 
responsibiUty  with  continuity  of  transportation/^ 
and  to  give  the  shipper  a  direct  and  ready  remedy, 
and  to  enable  him,  in  case  of  loss  or  dam^^  to  his 
goods,  to  have  recourse  to  the  initial  carrier,  and  to 
leave  the  initial  carrier  to  its  recourse  for  whatever 
damage  it  may  have  to  pay  to  the  company  doing  the 
injury  in  case  ai^  such  injury  should  be  done  by  a 
connecting  line.'*  Bri^y  stated  the  reasons  are: 
(1)  The  expense  incurred  in  an  eifort'to  establish 
the  shipper's  claim  in  a  distant  court,"  and  (2) 
that,  when  goods  were  shipped  over  connecting 
lines,  Uie  rule  which  required  a  shipper  snstaimng 
loss  to  prove  on  which  line  it  occurred  frequently 
resulted  in  great  hardship  and  sometimes  in  failure 
to  recover,  simply  because  the  shipper  eould  not 
produce  evidence  to  show  where  the  loss  oeeurred.'^ 
As  to  the  question  of  expedieney,  it  was  said  that, 


5.  Myriok  v.  Uichisan  C«nt.  R. 
Co.,  lOf  U.  S.  102,  109  (where  the 
court  said:  "If  the  doctrine  of  the 
Supreme  Court  of  Illinois,  as  to  what 
oonatltuteB  m  contract  ot  carriage 
over  oonneotlnr  llnee  of  roads,  is 
aound.  it  oUffhi  to  vovern,  not  only 
In  Illinois,  but  In  other  States:  and 
yet  the  tribunals  of  other  Siatea. 
and  a  Rkajorltv  of  them,  hold  the 
reverse  of  the  ilUnols  court,  and  co- 
incide with  the  views  of  this  court. 
Such  4s  -the  case  la  Massachusetts. 
.  .  .  If  we  are  to  follow  on  this 
subject  the  ruUns  of  the  sute  courts 
we  should  be  obliged  to  give  a  dif- 
ferent Interpretation  to  the  same  act 
— the  reception  of  groods  marked  for 
a  place  beyond  the  road  ot  the  com- 

?.any — in  different  States,  holding  It 
o  Imply  one  thing  In  IlUnols  and 
another  In  Massachusetts"). 

6.  Michigan  Cent.  R.  Co.  v.  My- 
rlck,  107  U.  S.  102.  27  L.  ed.  S2B. 

7.  This  act  provides:  "That  any 
common  carrier,  railroad,  or  trans- 
portation company  receiving  prop- 
arty  for  transportation  from  a  point 
in  one  state  to  a  point  in  another 
Bta^e  shall  Issue  a  receipt  or  bill  of 
lading  therefor  and  shall  be  liable 
to  the  lawful  holder  thereof  for  any 
loss,  damage,  or  Injury  to  such  prop- 
erty caused  by  It  or  by  any  common 
carrier,  railroad,  or  transportation 
company  to  which  said  property  may 
be  delivered  or  over  whose  line  or 
lines  such  property  may  pass,  and 
no  contract,  receipt,  rule,  or  regula- 
tion shall  exempt  such  common  car- 
rier, railroad,  or  transportation  com- 
pany from  the  liablMty  hereby  im- 
posed: Provided,  that  nothing  In  this 
section  shall  deprive  any  holder  of 
such  receipt  or  bill  of  lading  of  any 
remedy  or  right  of  action  which  he 
has  under  existing  taw."  Carmack 
Amendment  (Act  June  29,  1906  [34 
U.  S.  St.  at  L.  S95  c  3691  |  7]>.  See 
also  supra  |S  42.  172,  173. 

8.  U.  3. — Kansas  City  Southern 
R.  Co.  V.  Carl,  227  U.  S.  639.  33  SCt 
391,  67  L.  ed.  683;  Adams  Express  Co. 
V.  Cronlnger,  226  U.  S.  491.  33  SCt 
148,  57  U  ed.  314.  44  LRANS  257; 
Galveston,  etc.,  R.  Co.  v.  Wallace, 
223  U.  S.  481.  32  SCt  206,  66  L.  ed. 
516;  Atlantic  Coast  IZne  R.  Co.  v. 
Riverside  Mills,  219  U.  S.  186.  31  SCt 
164,  65  L.  ed.  167,  31  LRANS  7; 
Horton  v.  Tonapah,  etc..  R.  Co..  226 
Fed.  406. 

Ala. — Central  of  Georgia  B.  Co.  v. 
Sims.  169  Ala.  296,  63  S  826;  Robert- 
son V.  Southern  R.  Co.,  4  Ala.  A. 
386,  69  S  232;  Atlantic  Coast  Line 
It.  Co.  V.  Ward,  4  Ala.  A.  374,  68  S 
677. 

Ark. — Kansas  City  Southern  R.  Co. 
V.  Mixon-McCllntock  Co..  107  Ark. 
48,  164  SW  206,  AnnCasl914C  1247; 
Gibson  V.  LUtle  Rock,  etc.,  R.  Co.. 
93  Ark.  439.  124  SW  1033;  Kansas 


City  Southern  R.  Co.  v.  Carl,  01  Ark. 
97,  121  SW  9S2,  184  AmSR  66. 

Oa. — Atlantic  Coast  L/Ine  R.  Co.  v. 
Thomasville  Uve  Stock  Co.,  It  Ga, 
A.  102,  78  SE  1019. 

111. — Looney  v.  Oregon  Short  Line 
R.  Co.,  271  111.  638.  Ill  NE  609. 

Ky. — Naishvllle,  etc.,  R.  Co.  v.  Drey- 
fuss-weil  Co..  160  Ky.  333.  150  SW 
321.  • 

La. — Burkenroad  Goldsmith  Co.  v. 
Illinois  Cent.  R.  Co.,  188  La.  81,  70 
S  44. 

Md. — BaWimore,  etc.,  R.  Co.  v. 
Sperber,  117  Md.  695,  84  A  72. 

Mich. — ^Perkett  v.  Manistee,  etc., 
R.  Co..  176  Mich.  253.  141  NW  607. 

Mo. — Jones  V.  Louisville,  etc.,  R. 
Co.,  (A.)  182  SW  1064;  J.  A.  Lamy 
Mfg.  Co.  v.  Missouri  Pac  R.  Co.,  (A.) 
182  SW  131;  Otrlch  v.  St.  Louis,  etc., 
R.  Co.,  154  Mo.  A.  420.  134  SW  665. 

N.  J. — International  Watch  Co.  v. 
DeOaware,  etc.,  R.  Co.,  80  N.  J.  L. 
563,  78  A  49  [aff  82  N.  J.  L.  528,  82 
A  730];  Florman  v.  Dodd,  etc.,  fix- 
press  Co.,  79  N.  J.  L.  63.  74  A  446: 
Travis  v.  Wells,  79  N.  J.  L.  83,  74 
A  444. 

N.  T.— Wlen  v.  New  York  Cent, 
etc..  R.  Co.,  166  App.  Dlv.  766.  162 
NTS  154;  A.  C.  Cheney  Piano  Action 
Co.  v.  New  York  Cent.,  etc.,  R  Co.. 
166  App.  Dlv.  706.  152  NYS  285 
[aff  86  Misc.  157,  148  NYS  108J. 

Oh. — Chesapeake,  etc.,  R.  Co.  v. 
Ward  Lumber  Co.,  21  Oh.  Clr.  Ct. 
N.  a.  327. 

Okl. — St.  Louie,  etc.,  R,  Co.  v. 
Mounts.  44  Okl.  369,  144  P  10S6. 

Pa. — Pern  v.  Adams  Express  Co., 

61  Pa.  Suoer.  204. 

S.  C. — J.  B.  PlnkusBCdin  Cigar  Co. 
v.  Clyde  SS.  Co.,  101  8.  C.  421.  85  SB 
1060. 

Tex. — Missouri,  etc..  R.  Co.  v. 
Stark  Grain  Co..  131  SW  410;  Stevens 
V.  St.  Louis  Southwestern  R.  Co., 
(av.  A.)  178  SW  810;  Texas,  etc.. 
K.  Co.  V.  White,  (Civ.  A.)  174  8W9G3; 
Atchison,  etc.,  R.  Co.  v.  Boyce.  (Civ. 
A.)  171  SW  1094:  St.  Louis,  etc.,  R. 
Co.  V.  Gould,  (Civ.  A.)  165  SW  13; 
Atchison,  etc.,  R.  Co.  v.  Word,  (Civ. 
A.)  159  SW  375;  Pecos,  etc.,  R.  Co. 
V.  Cox,  (Civ.  A.)  160  SW  265;  Galves- 
ton, etc.,  R.  Co.  v.  Johnson,  (Civ.  A.) 
138  SW  726;  "Pexas  Cent.  R.  Co.  v. 
HIco  Oil  Mill,  (Civ.  A.)  132  SW  381; 
Missouri,  etc..  R.  Co.  v.  Carpenter, 

62  Tex.  Civ.  A.  585,  114  SW  900. 
Wis, — Aton  Piano  Co.  v.  Chicago. 

etc.,  R.  Co.,  152  Wis.  166.  139  NW  743. 

9.  U.  S. — Atlantic  Coast  Line  R. 
Co.  V.  Riverside  Mills.  219  U.  S.  186, 
31  SCt  164.  56  L.  ed.  167.  31  LRANS 
7:  Smeltzer  v.  St.  Louis,  etc.,  R.  Co., 
168  Fed.  649. 

Ga. — Southern  Pac.  Co.  v,  Cren- 
shaw, E  Ga.  A.  676,  63  SE  866. 

Ind. — Cleveland,  etc.,  R.  Co,  v. 
Hayes,  104  NE  681,  181  Ind.  87,  102 
NB  84,  103  NE  839. 


MItA, — Sturges  v.  Detroit,  etc,  R. 
Co..  186  Mich.  231,  131  NW  706. 

Minn, — Dodge  v.  Chicago,  etc.,  R. 
Co.,  Ill  Minn.  123,  126  NW  627. 

Mo. — Holland  v.  Chicago,  etc.,  R. 
Co..  180  Mo.  A.  702.  123  SW  087. 

N.  C. — ^Reld  V.  Southern  R.  Co.. 
163  N.  C.  400,  60  SE  618. 

Tex. — Galveston,  etc.,  R.  Co.  v.  F. 
A.  Piper  Co.,  62  Tex.  Civ.  A.  568,  111 
SW  107. 

[a]  Dm  proeesB   of  law. — The 

statute  Is  not  m  violation  of  the  due 
process  clause  of  the  fifth  amend- 
ment. Atlantic  Coast  Line  R.  Co.  v. 
Riverside  Mills,  210  U.  S.  186,  31  SCt 
164,  66  L.  ed.  167,  81  LRANS  7; 
Cleveland,  etc..  R-  Co.  v.  Hayes, 
104  NE  681,  181  Ind.  87,  102  NB  84. 
103  NE  839. 

[b]  The  act  Is  not  obJecUonaUs 
(1)  on  the  ground  that  tne  carrier 
is  made  responsible  for  an  act  of 
God  or  of  the  public  enemy,  or  for 
the  negligence  of  another,  because 
by  vouching  in  or  by  giving  notice 
the  responsibility  Is  flzed  where  it 
belongs,  and  nonliability  from  the 
act  of  (jiod  or  of  the  public  enemy  Is 
a  defense  to  any  carrier;  and  as  to 
negligence,  the  carrier  responsible 
for  the  loss  Is  the  party  which  must 
respond.  Cleveland,  etc.,  R.  Co.  v. 
Hayes,  104  NB  681,  181  Ind.  87, 
102  NE  34,  103  NE  839.  (2)  Nor 
Is  the  act  Invalid  as  Imposing  on  the 
Initial  carrier  the  costs,  expenses,  and 
attorneys'  fees  incurred  in  defending 
the  case  or  in  ascertaining  where 
and  how  the  loss  occurred,  since  by 
vouching  in  the  carrier  responsible 
for  the  loss  or  by  giving  it  notice 
to  defend,  the  party  responsible  for 
the  loss  ^ay  be  determined  and  the 
responsibility  transferred  to  It. 
Cleveland,  etc.,  R.  Co.  v.  Hayes, 
supra. 

10.  Bichlmeir  v.  Minneapolis,  etc, 
R.  Co..  169  Wis.  404.  160  im  508. 

11.  Looney  v.  Oregon  Short  Line 
R.  Co.,  271  111.  538.  Ill  NE  609. 

Ifl.  U.  S. — Atlantic  Coast  Line  R 
Co.  v.  Kiverslde  Mills.  219  U.  8.  186, 
31  set  164,  66  L.  ed.  167,  31  LRANS 
7. 

Minn. — Carpenter  v.  U.  S.  Express 
Co..  120  Minn.  69.  159  NW  1B4. 

N.  Y. — De  Winter  v.  Texas  Cent. 
R.  Co.,  150  App.  Dlv.  612,  136  NYS 
893;  Howatt  v.  Barrett.  78  Misc.  1B6, 
137  NYS  916. 

Pa. — Wright  V.  Adams  Express 
Co.,  43  Pa.  Super.  40  [aff  210  Pa.  836, 
79  A  7601. 

Tex. — Pecos,  etc.,  R,  Co.  v.  Hever, 
(CIv.  A.)  155  SW  309. 

13.  Baltimore,  etc.,  R.  Co.  v.  Sper- 
ber. 117  Md.  595,  84  A  72. 

14.  Baltimore,  etc.,  R.  Co.  v.  Sper- 
ber, 117  Md.  695,  84  A  72.  See  also 
Wright  V.  Adams  Express  Co..  43 
Pa.  Super.  40  [aff  230  Pa.  63E,  79  A 
760]. 


For  later  aasest  OavelopmsBts  and  ohamgea  in  the  law  see  cumulative  Annotations,  same  title,  page 
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while  in  some  instances  it  might  be  burdensome  to 
the  initial  carrier  to  be  held  responsible  for  loss  or 
injury  to  the  property,  caused  by  some  other  car- 
rier over  whose  Une  the  property  passed^  yet  the 
initial  carrier  can  generally  protect  itself  better 
than  a  shipper  can. 

860]  (c)  Extent  and  Limits  of  BTile.  The  Car- 
mack  amendment  is  in  derogation  o£^'  and,  so  far 
as  interstate  shipments  are  concerned,  abrogates  the 
common-law  doctrine  by  which  a  common  carrier's 
liabilitiy  is  restricted  to. loss  or  damage  on  its  own 
line."  However,  it  was  not  the  purpose  of  the 
amendment  to  extend  the  carriers'  common-law  lia- 
bility, except  to  provide  that,  until  the  transporta- 
tion ended,  the  liability  of  an  initial  carrier  should 
continue  exactly  the  same  as  if  it  owned  one  line 
of  railroad  from  the  point  of  shipment  to  the  point 
of  destination.^'  The  liability  of  an  initial  carrier 
as  a  common  carrier  for  loss  of  goods  on  its  own 
lines  is  not  affected  by  the  actj^'  but  the  act  does 
not  impose  an  absolute  liability  for  loss  or  injury 
occurring  on  either  line.^  Obviously,  under  this 
statute,  no  special  contract  creating  extra  terminal 
liability  for  damages  occurring  on  the  line  of  a 
connecting  carrier  is  necessary.*^  The  liability  of 
the  initial  carrier  under  the  statute  is  the  same  as 
if  it  owned  a  continuous  line  from  the  point  of 
shipment  to  the  point  of  destination,^  or,  as  others 
wise  expressed,  its  effect  is  to  make  the  connecting 
carrier  the  agent  of  the  initial  carrier,  the  same  as 


if  it  had  contracted  for  through  carriage  to  the 
point  of  destination.^  The  delivery  of  the  goods 
shipped  without  taking  up  the  bill  of  lading  is  a 
negligent  act  which  makes  the  initial  carrier  liable 
to  the  consignee  for  the  loss  thereby  sustained." 
As  hereafter  shown,  if  shipments  are  received  for 
through  transportation  and  delivery  beyond  its  line 
by  the  initial  carrier,  any  stipulation  for  exemption 
from  liability  for  loss  or  injury  due  to  the  default 
of  its  agents  or  connecting  carriers  is  void  and  in- 
operative.^ The  statute  applies,  although  a  route 
is  selected  by  the  shipper  as  to  which  the  carrier 
has  no  established  rate,^"  although  the  shipper  ac- 
companies the  shipment,"  or  although  the  connect- 
ing carriers  are  insolvent.^  A  carrier  that  indorses 
a  reconsignment  on  a  bill  of  lading  issued  by  it  is 
the  initial  carrier  within  the  Carmack  amendment, 
although  it  had  previously  delivered  the  goods  to 
the  next  carrier.^  The  statute  has  been  held  sufB- 
ciently  comprehensive  to  include  damages  caused 
by  delay  in  transportation,**  damages  by  reason 
of  excessive  freight  charges  caused  by  misrouting 
by  a  connecting  carrier,"^  damages  due  to  the  final 
carrier's  failure  to  notify  the  consignee  of  the  ar- 
rival of  the  goods,  or  the  failure,  on  the  consignee's 
refusal  to  accept  them,  to  store  them  for  the  ac- 
count of  the  consignor,'^  and  damages  due  to  a 
misdelivery  by  the  terminal  carrier." 

Bill  of  lading  to  inteimediate  point.  An  initial 
carrier  is  liable  for  loss  or  injury  oceurrii^  on  any 


1S>  Baltimore,  etc,  R.  Co.  v.  Sper- 
ber.  117  Hd.  B96,  84  A  72. 

16.  Southern  Pac.  Co.  v.  Cren- 
shaw, B  Go.  A.  676,  63  SB  866. 

17.  Qreenwald  v.  Weir,  B9  Misc. 
431,  111  NY3  23E  [rev  on  other 
srounda  130  App.  Dlv.  696.  115  NYS 
Sll,  and  aft  199  N.  T.  170,  92  NB  218. 
35  LRANS  9711. 

IS.  U.  8.— HlBBOurl.  etc,  R.  Co.  v. 
Harriman.  227  U.  8.  667.  33  SCt  397, 
67  li.  ed.  690;  Kansas  City  Southern 
R.  Co.  V.  Carl,  227  U.  S.  639.  38  SCt 
391,  67  L.  ed,  683;  Adajns  Bxpreaa 
Co.  V.  Cronlneer,  226  U.  S.  491,  611. 
33  SCt  148,  67  U  ed.  814,  44  hRANS 
257  and  note;  Atlantic  Coast  Line  R. 
Co.  T.  Riverside  Hills,  219  V.  S.  186, 
31  SCt  164,  66  L.  ed.  167,  81  LRANS 
7. 

Kan. — Hogan  UiUlnK  Co.  v.  Union 
Pac  R.  Co.,  91  Kan.  783,  189  P  397. 

llass. —  Bernard  v.  Adams  Express 
Co.,  206  Mass.  254,  91  NB  32^,  28 
LRANS  293,  18  AnnCas  361. 

N.  T.— Qreenwald  t.  Barrett,  199 
N.  T.  170.  92  NE  218,  36  LRANS  971; 
Burke  v.  Gulf  Coast,  etc,  R.  Co.,  147 
NTS  794. 

VaA. — Parker-Bell  Lumber  Co.  v. 
Great  Northern  R.  Co.,  69  Wash.  123, 
124  P  389,  41  LRANS  1064. 

19.  Cincinnati,  etc.,  R.  Co.  v.  Ran- 
kin. 241  U.  S.  819,  86  SCt  665. 

80.  Burke  v.  Gulf,  etc,  R.  Co.,  147 
NTS  794. 

n.  Wabash  R.  Co.  v.  Prlddy,  179 
Ind.  488.  101  NB  724. 

aa.  Psrkett  V.  Manistee,  etc,  R. 
Co.,  175  Mich.  268.  141  NW  607, 

as.  Galveston,  etc,  R.  Co.  v.  Wal- 
lace, 228  U.  8.  481,  8^  SCt  206,  66  L. 
ed.  616;  Gamble-Robinson  Commis- 
sion Co.  V-  Union  Pac.  R.  Co.,  262  111. 
40O,  104  KE  666,  AnnCasl916B  89 
faff  180  111.  A.  266];  Lewellyn  v.  Pere 
Marquette  R.  Co.,  186  111.  A.  171;  De 
Winter  v.  Texas  Cent.  R.  Co.,  150 
App,  Dlv.  612,  186  NTS  893;  Earnest 
V.  Delaware,  etc,  R.  Co.,  149  App. 
Dlv.  330.  134  NTS  823. 

84.  Kansas  City,  etc.,  R.  Co.  v. 
New  Tork  Cent.,  etc.  R.  Co.,  110 
Ark.  612,  163  SW  171, 

as.    See  infra  S  870. 

se.  Norfolk,  etc.,  R.  Co.  v.  Dixie- 
Tobacco  Co.,  228  U.  S.  693,  696,  83  SCt 
409.  57  L.  ed.  980  where  It  was  said: 
'"The  Supreme  Court  of  Appeals  fol- 
lowed the  ruling  In  Atlantic  Coast 
Une  R.  Co.  v.  Riverside  Mills,  219 


U.  S.  186,  81  SCt  164.  66  L.  ed.  167, 

81  LRANS  7  (to  whldi  may  be  added 
Galveston,  etc,  R.  Co.  v.  Wallace. 
223  V.  S.  481,  82  SCt_206,  66  L.  ed. 
616),  aa  conclusive.  The  plaJntiff  In 
error  contends  that  these  cases  may 
be  dlstinirulshed  on  the  ground  that 
in  both  of  them  It  was  to  Im  pre^ 
sumed  that  the  carrier  was  a  volun- 
tary party  to  a  through  route  and 
rate,  whereas  here  the  stipulation 
against  liability  beyond  Us  line  and 
the  fact  that  It  had  no  through  route 
with  the  steamship  company  exclude 
that  presumption.  It  argues  that  as 
It  was  bound  to  except  goods  des- 
tined beyond  Its  line  for  delivery 
to  the  next  carrier  and  was  reoulred 
by  the  statute  to  give  a  through  bill 
of  lading.  If  on  such  compulsory 
acceptance  it  Is  made  answerable  for 
damages  done  by  others  Its  property 
Is  taken  without  due  process  ox  law. 
But  In  the  former  case  there  was 
the  same  stipulation  In  the  bill  of 
lading,  and  the  supposed  through 
routes  were  only  presumed.  In  the 
second  case  the  carrier  Is  spoken  of 
as  voluntarily  accepting  goods  tor 
a  point  beyond  its  line,  out  there  too 
there  was  the  same  attempt  to  limit 
liability,  and  In  the  present  case  the 
acceptance  was  Toluntary  in  the 
same  degree  as  In  that,  niere  is  no 
substantial  distinction  between  the 
earlier  decisions  and  this"). 

ar.  Texas  Mexican  R.  Co.  v.  King, 
(Tex.  Civ.  A.)  174  SW  S36. 

as.  Texas  Mexican  R.  Co.  v.  King, 
(Tex.  CW.  A.)  174  SW  386. 

89.  Myers  v.  Noi^olk  Southern  R. 
Co..  171  N.  C.  190.  88  SE  149. 

80.  U.  S. — New  York,  etc,  R.  Co. 
T.  Peninsula  Produce  Exch.,  240  U. 
S..84,  86  SCt  280. 

Miss. — Southern  Pac  R.  Co.  v. 
Lyon.  107  Miss.  777,  66  S  209, 

Okl.--Ft.  Smith,  etc.,  R.  Co.  V. 
Awbrey,  39  Okl.  270,  184  P  1117. 

Tex. — Texas  Midland  R.  Co.  v. 
Becker,  (Civ.  A.)  171  SW  1024:  Pe- 
cos, etc.,  R.  Co.  V.  Cox,  (Civ,  A-J  160 
SW  266.  Contra  Gulf,  etc,  R.  Co.  V. 
Nelson,  (Civ.  A.)  139  SW  81. 

Va. — Norfolk  Truckers'  Exch.  v, 
Norfolk  Southern  R.  Co.,  116  Va.  466, 

82  SE  92. 

Contra  Byers  v.  Southern  Express 
Co..  166  N.  C.  642,  81  SE  741. 

"It  would  be  a  narrow  construc- 
tion of  the  statute  to  confine  Its 


operation  to  the  actual  loss  of  goods, 
or  to  thtir  phmloal  Injury.  The 
wrong  for  which  the  statute  under- 
took to  give  a  remedy  was  that  done 


carrier  in  the  performance  of  Its 
contract,  it  Is  just  the  same  as 
though  the  loss  had  resulted  from 
a  physical  injury  to  the  goods  or 
from  the  actual  loss  or  dlsappearanoe 
of  specific  articles."  Norfolk  Truck- 
ers' Exch.  T.  Norfolk  Southern  R. 
Co.,  116  Va.  466,  469,  82  SE  92. 

[a]  1>efSaBes. — Under  the  Car- 
mack  amendment  (34  U.  S,  St.  at  L. 
684  c  3S91  t_7)i.  amending  Act  Febr. 
4,  1887  (24  TT.  8.  Bt.  at  £  886  c  104 
i  20),  which  makes  the  initial  carrier 
responsible  for  the  fault  of  a  con- 
necting carrier,  it  was  no  defense. 
In  an  action  against  the  initial  car- 
rier for  damages  from  a  delayed 
shipment,  that  defendant  used  all 
reasonable  effort  to  induce  the  con- 
necting carrier  to  forward  the  ship* 
ment.  Ft.  Smith.  «tc,  R.  Co.  v. 
Awbrey,  89  Okl.  270,  184  P  1117. 

n.  Chesapeake,  etc,  R.  Co.  v. 
Ward  Lumber  Co.,  21  Oh.  Clr.  '  CL 
N.  S.  337. 

38.  WIen  V.  New  Tork  Cent.,  etc- 
R.  Co.,  166  App,  Dlv.  766,  162  NTS 
154. 

33.  Georgia,  etc»  R.  Co.  v.  Blieh 
Mining  Co.,  241  U.  8.  190,  86  SCt 
641;  Thomas  v.  Blair,  186  Mich.  422, 
161  NW  1041;  Coovert  v.  Spokane, 
etc.,  R  Co.,  80  Wash.  87,  141  P  824. 

"The  words  of  the  statute  are  com- 
prehensive enough  to  embrace  re- 
sponsibility for  all  losses  resulting 
from  any  failure  to  discharge  a 
carrier's  duty  as  to  any  part  of  the 
agreed  transportation  which,  as  de- 
fined In  the  Federal  Act.  includes  de- 
livery." Georgia,  etc,  R.  Co.  v. 
BUsh  Milling  Co.,  241  U.  S.  190,  196. 
36  SCt_641. 

[al  Thas.  whers  goods  are  shipped 
under  a  bill  of  lading  requiring  sur- 
render of  the  bill  01  lading  before 
delivery  to  the  consignee,  the  Initial 
carrier  will  be  liable  under  the  stat- 
ute where  the  terminal  carrier  de- 
livers the  goods  without  surrendei- 
of  the  bill  of  lading.  Thomas  v. 
Blair,  185  Mich.  482,  161  NW  1041; 
Perkett  v.  Manistee,  etc,  R.  Co.,  IIS 
Mich.  263,  141  NW 
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line,  althot^h  it  issnes  a  bill  of  lading  only  to  some 
intermediate  point." 

Fidlnre  to  isBOe  bill  of  lading.  The  failure  of 
the  interstate  carrier  to  issue  a  bill  of  lading  as  re- 
quired by  the  Carmaek  amendment  does  not  relieve 
it  from  liability  imposed  by  the  act  for  damages  to 
the  property  en  route.^** 

Diversion  and  stoppage.  The  initial  carrier  is 
liable  for  loss  caused  by  an  nnanthorized  diversion 
of  the  shipment  from  the  specified  route  of  a  con- 
necting carrier  as  well  as  for  loss  or  injury  other- 
wise caused  by  it,^  and  the  fact  that  the  line  of 
the  connecting  carrier  was  in  another  state  makes 
no  difference."  The  fact  that  the  shipment  is  di- 
verted or  stopped  within  the  state  of  shipment  by 
direction  of  the  consignee  does  not  change  the  ship- 
ment from  an  interstate  to  an  intra-stato  one,  nor 
affect  the  liability  of  the  initial  carrier  under  the 
statute;*®  but,  where  a  diversion  of  freight  shipped 
over  a  line  of  connecting  carriers  is  not  ordered 
until  after  it  reaches  its  original  destination,  the 
initial  carrier  is  not  liable  for  loss  or  injury  to  the 
eonsig^nment  ocpurring  after  it  has  been  started  to 
its  new  destination,"  since  the  reconsignmcnt,  after 
arrival  of  the  freight  at  its  original  destination, 
is  a  new  contract,  and  the  connecting  carrier  has 
no  implied  authority  to  make  a  new  contract  on 
behalf  of  the  initial  carrier  and,  where  an 
initial  carrier  was  under  no  obligation,  by  contract 
or  otherwise,  to  notify  a  connecting  carrier  that  the 
shipper  desired  a  diversion  of  the  shipment  at  a 
point  on  the  connecting  carrier's  line,  having  deliv- 
ered the  shipment  to  the  connecting  carrier,  it  was 
not  liable  for  failure  of  the  connecting  carrier  to 
make  the  diversion,  as  no  fault  was  attributable  to 
the  connecting  carrier."    A  provision  in  a  bill  of 


lading  that  a  stop  should  be  made  on  a  connecting 
line  to  receive  an  additional  shipment  does  not 
operate  to  defeat  the  initial  carrier's  liability  for 
injury  to  the  shipment  oecnrring  on  a  connecting 
line.** 

Shipper's  contracts  and  arrangements  irith  con* 
necting  carrier.  Ko  contract  made  by  an  interme- 
diate carrier  has  any  binding  effect  with  reference 
to  a  shipment  while  in  the  course  of  transporta- 
tion.*' Thus,  if  the  initial  carrier  is  under  no  obli- 
gation under  its  general  bill  of  lading  to  heat  ears, 
it  cannot  be  held  liable  for  the  nonperformance  of 
a  special  agreement  to  heat  made  a  connecting 
carrier,**  since  under  these  oireumstances  the  con- 
necting carrier  will  as  to  defaults  in  heating  during 
transportation  be  considemd  the  initial  carrier.*' 
The  law  is  not  defeated  by  the  fact  that  the  ship- 
per subsequently  obtains  a  bill  of  lading  from  an- 
other carrier,  since  the  first  transaction  has  already 
settled  the  relation  between  the  owner  of  the  goods 
and  the  carrier  and  fixed  the  duties  and  liability  of 
the  carrier  to  such  owner.**  The  fact  that  the  ship- 
per at  the  suggestion  of  the  initial  carrier  and  for 
their  mutual  convenience  transacted  part  of  the 
business  of  salvage  of  the  goods  lost  with  the  con- 
necting carrier  whose  negligence  was  responsible 
therefor  does  not  in  any  way  affect  the  liability  of 
the  initial  carrier.*' 

Only  carriers  as  such  are  subject  to  the  statute, 
and  it  applies  only  to  shipments  that  are  in  the 
custody  of  carriers  as  such  and  before  their  duty 
as  carriers  is  at  an  end.** 

Intra-state  shipments.  While  the  statute  applies 
to  every  carrier  receiving  property  for  transporta- 
tion to  a  point  in  another  state,"  although  its  own 
line  may  be  wholly  within  the  state  of  the  place  of 


34.  Michelson  v.  Ju<3son  Frelpht 
Forwarding  Co.,  268  111.  546,  109  NE 
281 

36.  U.  S. —  Atlantic  Coast  Line  R. 
Co.  V.  Riverside  Mills.  219  U.  S.  186, 
31  set  164,  G6  L.  ed.  167,  31  LRANS 
7. 

111. —  Gamble-Hoblnson  Commn,  Co. 
v.  Union  Pac.  R.  Co..  262  111.  400,  104 
me:  666,  AnnCasiaiSB  89  [afT  180  111. 
A.  256];  Idaho  Sheep  Co.  v.  Oregon 
Short  Line  R.  Co.,  188  Til.  A.  591; 
Ricks  Sheep  Co.  v.  Oreron  Short  Line 
R.  Co.,  J80  in.  A.  220. 

Mo.— Kelthley  v,  Lustz.  190  Mo.  A. 
468.  177  SW  756. 

N.  J. — International  Watch  Co.  v. 
Delaware,  «tc.,  R.  Co.,  80  N.  J,  L. 
653.  7S  A  49  [afT  82  N.  J.  L.  628,  82 
A  780]. 

Wis. — Aton  Piano  Co,  v.  Chlcaeo, 
etc.,  R.  Co.,  1B2  Wis.  156,  139  NW  743. 

"The  carrier  cannot  defeat  Its 
eflFect  by  violating  a  mere  detail  re- 
(littrement."  Aton  Piano  Co.  v.  Chi- 
cago, etc..  R.  Co.,  162  Wis.  156,  159. 
139  NW  743. 

[al  Beavon  for  nUm. — "To  sus- 
tain the  contention  that  the  declara- 
tion must  allege  and  the  .shipper 
must  prove  that  the  defendant  has 
performed  Its  statutory  duty  to  Issue 
a  receipt  or  bill  of  lading,  would  en- 
able the  carrier  to  bring  about  by  in- 
direction and  wilful  violation  of  the 
statute,  an  exemption  from  liability 
which  It  could  not  otherwise  be  heard 
to  assert,  and  thus  to  take  advantage 
of  its  own  wrong."  Rlrhs  Sheep  Co. 
V.  Oregon  Short  Line  R.  Co.,  180  111. 
A.  220  228. 

'as.  'Drake  v.  Nashville,  etc..  R. 
Co.,  125  Tenn.  627.  148  SW  214; 
Kemendo  v.  Fruit  Dispatch  Co..  (Tex. 
Civ,  A.)  131  SW  78. 

37.  Kemendo  v.  Fruit  Dispatch 
Co.,  (Tex.  Civ.  A.)  131  SW  73. 

38.  Lanskl  v.  Chicago,  etc.,  R.  Co., 
181  111.  A.  665. 

39.  Deatwyter  v.  Or^on  R.,  «to., 


Co.,  176  111.  A.  697;  Parker-Bell 
Lumber  Co.  v.  Great  Northern  R.  Co., 
69  Wash.  123,  124  P  389.  41  LRANS 
1064. 

40.  Deatywler  v.  Oregon,  etc.,  R. 
Co.,  176  111.  697.  See  also  infra  text 
and  notes  43-47. 

41.  Patton  V.  Texas,  etc.,  R.  Co., 
(Tex.  Clv.  A.)  137  SW  721. 

43.  De  Winter  v.  Texas  Cent.  R. 
Co.,  150  App,  Dfv.  612.  136  NTS 
893. 

43.  111. —  Deatwyler  v.  Oregon  R., 
etc.,  Co..  176  111.  A.  597. 

Me. — Ross  V.  Maine  Cent.  R.  Co., 
112  Me.  63,  90  A  711. 

Okl. —  Missouri,  etc..  R.  Co.  v. 
French.  152  P  591. 

Tex, —  Atchison,  etc..  R.  Co,  v. 
Word,  (Clv.  A,>  159  SW  376. 

Wash. —  Parker-Bell  Lumber  Co.  v. 
Great  Northern  R.  Co.,  69  Wash.  123. 
124  P  389,  41  LRANS  1064. 

Wis. — Aton  Piano  Co.  v.  Chicago, 
etc..  R.  Co.,  15S  Wis,  IBS,  13B  NW 
743. 

"A  contract  afterwards  entered 
into  between  the  shipper  and  another 
carrier  manlfeatly  cannot  aJTect  Its 
duties  and  liabilities."  Aton  Piano 
Co.  v.  Chicago.  etCy  R.  Co.,  182  Wis. 
156.  160,  139  NW  748. 

[a]  Beaaon  for  rnle. — The  object 
of  the  statute  "would  be  as  com- 
pletely defeated  If  each  carrier  over 
whose  line  the  property  was  trans- 
ported could  make  a  aifferent  con- 
tract, changing  Its  liability,  as  it 
would  if  each  state  could  pass  stat- 
utes efFecting  the  same  end."  Mis- 
souri, etc.,  R.  Co.  v.  French,  (Okl.) 
152  P  591,  593. 

44.  Ross  V.  Maine  Cent  R.  Co., 
112  Me.  63.  90  A  711. 

45.  Ross  V.  Maine  Cent.  R.  Co.. 
112  Me.  63,  90  A  711. 

46.  Rooney  v.  Oregon  Short  Line 
R.  Co.,  271  111.  538.  Ill  NE  609;  Aton 
Piano  Co.  V.  Chicago,  etc..  R.  Co., 
152  Wis.  166,  139  NW  743. 


[aV  AlthonclL  the  oonneotliur  o«r- 
rUr  iBvnei  a  MU  of  laOJjur.  the  ship- 
per must  proceed  against  the  original 
carrier.  Looney  v.  Oregon  Short 
Line  R,  Co.,  271  111.  538.  Ill  NE 
609. 

47.  WIen  V.  New  York  Cent.,  etc.. 
R.  Co.,  85  Misc.  42.  146  NTS  1010. 

4B.  Louisville,  etc..  R.  Co.  v. 
Brewer.  183  Ala.  172,  62  S  698:  Mar- 
cus V.  Chicago,  etc.,  R.  Co.,  167  111. 
A.  638;  Hogan  Milling  Co.  v.  Union 
Pac.  R.  Co.,  91  Kan.  783,  139  P  397; 
Norfolk,  etc.,  R.  Co.  v.  Stuart's 
Draft  Milling  Co,,  109  Va.  184,  63  SB 
415. 

[a]    Warehonaliig'  voods^d)  An 

initial  carrier  is  not  liable  as  a  car- 
rier for  an  Interstate  shipment  over 
lines  of  connecting  carriers,  where 
the  goods  were  held  at  thetr  destina- 
tion by  the  last  carrier  as  a  ware- 
houseman (Marcus  v,  Chicago,  etc. 
R.  Co.,  167  111.  A.  638):  <Z>  sSter  the 
lapse  of  a  reasonable  time  for  their 
removal  subsequent  to  the  mailing 
of  ft  notice  of  ttielr  arrival  and  rea- 
sonable diligence  to  And  and  locate 
the  consignee  (Hogan  Milling  Co.  v. 
Union  Pac.  R.  Co.,  91  Kan.  788,  139 
P  397). 

rb]    Bale  of  goods  by  last  eavrler. 

—where  a  connecting  carrier's  lia- 
bility as  a  carrier  for  an  interstate 
shioment  had  terminated  when  it 
.lold  the  goods  for  freight  charges, 
the  initial  carrier  would  not  be  liable 
for  the  value  of  the  goods  under  the 
Oarmack  Act.  There  was  no  loss, 
damage,  or  injury  to  the  goods  while 
on  the  line  of  the  connecting  carrier 
as  contemplated  by  the  act.  Nor- 
folk, etc.,  R.  Co.  v.  Stuart's  Draft 
Milling  Co.,  109  Va.  184,  63  SE 
416. 

49.  Shults  V.  Skaneateles  R.  Co., 
66  Misc.  9.  122  NTS  44S  [aft  1X9  NT^ 
1146  mem].  See  also  supra  tost  and 
note  48. 


For  later  eases,  OerelopnMita  and  ehasffsa  in  the  law  see  cumulative  Annotations,  same  title,  pag&s^id  note  niunber. 
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shipment,^  it  is  of  course  inoperative  as  to  intra- 
state shipments."'^ 

SMpment  to  foreign  country.  While  the  Inter- 
state Commerce  Act  formerly  had  no  application  to 
shipments  to  a  foreign  country,^^  since  the  amend- 
ment of  March  4, 1915,  shipments  "from  any  point 
in  the  United  States  to  a  point  in  an  adjacent 
foreign  countiy"  are  included  within  the  operation 
of  the  statute."* 

Shipment  through  another  state  to  a  point  in 
same  state.  While  the  Carmack  amendment  was 
held  not  to  apply  to  a  shipment  throt^h  another 
state  to  a  point  in  the  same  state  as  the  point  of 
origin,"  although  the  evil  was  the  same  in  such  a 
case  as  in  the  cases  covered  by  the  express  terms 
of  the  amendment,'^  the  amendment  of  August  29, 
1916,  provides  that  bills  of  lading  issued  by  any 
common  carrier  for  transportation  of  goods  from  a 
place  in  one  state  to  a  place  in  the  same  state, 
through  another  state  or  foreign  country,  shall  be 
governed  by  the  Interstate  Commerce  Act."" 

Defenses  available  to  initial  carrier.  The  initial 
carrier  may  avail  itself  of  any  defenses  or  of  any 
limitations  of  liability  open  to  the  carrier  causing 
the  loss,"  even  though,  it  is  held,  the  shipment  was 
lost  at  sea  by  a  connecting  carrier." 

861]  (2)  State  Legislation— (a)  Introduc- 
tory Statement.  In  regard  to  connecting  carriers, 
statutes  varying  in  their  provisions  have  been  en- 
acted in  some  states."^  Some  of  these  statutes  aire 
in  derogation  of  the  common  law,"  while  the  effect 
of  others  is  in  the  nuun  declaratory  of  the  common 


law  according  to  the  view  of  the  majority  rule  of 
the  American  courts.** 

Interstate  shipments.  The  Carmack  amendment 
supersedes  all  state  legislation  regulating  common 
carriers  in  so  far  as  interstate  shipments  are  con- 
cerned.*" By  virtue  of  this  statute  the  operation 
of  state  legislation  is  confined  solely  to  intra-state 
shipments." 

862]  (b)  Alabama.  Under  a  statute  which 
makes  the  initial  carrier  liable  for  damages  for 
negligence  of  the  delivering  carrier,  it  is  not  liable 
for  negligence  of  the  carrier  to  whom  the  shipment 
has  been  delivered  under  a  new  contract  between 
the  shipper  and  the  latter  carrier  after  the  ship- 
ment has  been  carried  to  its  original  destination 
fixed  by  the  original  contract."* 

863]  (c)  Calif omia.  Under  a  statute  pro- 
viding that,  if  a  common  carrier  accepts  freight  for 
a  place  beyond  its  usual  route,  it  must,  unless  it 
stipulates  otherwise,  deliver  the  freight  at  the  end 
of  the  route  in  that  direction  to  some  other  com- 
petent carrier  carrying  to  the  place  of  address,  or 
connected  with  those  which  thus  carry,  and  that 
its  liability  then  ceases  on  making  such  delivery, 
the  liability  of  the  initial  carrier  ceases  on  delivery 
of  the  goods  shipped  to  the  connecting  carrier  in 
the  absence  of  a  special  contract  otherwise  pro- 
viding and  a  provision  in  a  freight  contract  that 
the  carrier's  responsibility  shall  cease  at  the  con- 
nectii^  point  is  not  rendered  ineffective  by  a  fur- 
ther stipulation  for  through  transportation.^ 

[$  864]    <d)    Oeorgift.   In  construing  a  statute 


60.  Shutts  T.  8lameat«I«8  R.  Co., 

66  Mt9c.  9,  122  NTS  446  [afl  129  NYS 
1146  meml. 

61.  Dodge  V.  Chicago,  «tc.,  R.  Co., 
Ill  Minn.  123,  126  NW  627. 

Stat*  IsglMlfttion  see  Infra  !g  861- 
867. 

53,  U.  S.— J.  H.  Hamlin,  etc..  Co. 
V.  IlllnolB  Cent.  R.  Co.,  212  Fed.  324. 

I-a. — Oviede  v.  WellB,  8  La.  A.  (Or- 
leans) 44. 

N.  T. — Burke  v.  Gulf,  ertc,  R.  Co., 
147  NTS  794. 

Tex, — Houston  East.,  etc..  Texas 
R.  Co.  V.  Inman,  (CJv.  A.)  134  SW 
275. 

Wlfl. — Best  V.  Great  Northern  R. 
Co..  159  Wis.  429.  150  NW  4S4. 

[a]  BMMon  for  rol*. — "The  rule 
which  forbids  a  common  carrier  to 
contract  against  liability  for  loss  or 
damage  caused  by  its  connecting 
carrier  for  which  It  Is  In  no  way  re- 
sponsible Is  an  arbitrary  one,  and 
can  only  be  upheld  upon  the  grounds 
of  public  necessity  and  It  13  entirely 
reasonable  to  conclude  that  Congress 
did  not  deem  It  Wise  to  extend  this 
rule  so  as  to  make  the  domestic  car- 
rier liable  for  loes  occasioned  by  the 
negligence  of  a  foreign  steamship 
company  or  other  foreign  carrier,  be- 
cause the  right  of  the  domestic  car- 
rier to  be  reimbursed  for  any  amount 
paid  by  it  by  reason  of  the  default 
of  a  connecting  carrier  would  be 
much  more  difficult  of  enforcement 
against  a  foreign  carrier  than  It 
would  If  the  shipment  was  merely 
Interstate,"  Houston  "B&Bt.  etc., 
Texas  R.  Co.  v.  Inman.  (Tex.  Clv. 
A,)  134  SW  275.  277. 

[b]  ninstmtlon. — Where,  an  inl^ 
tlal  carrier  accepted  a  shipment  of 
cotton    for    transportation    from  a 

ftolnrt  In  Texas  to  Bremen,  Germany, 
t  was  entitled  to  limit  its  liability 
to  loss  or  damage  occurring  on  Its 
own  line.  Houston  E<aat,  etc.,  Texas 
R.  Co.  V.  Inman,  (Tex.  Clv.  A.)  134 
SW  275, 

[cl  Traiurportatloii  thro  ugh  u- 
aOktT  stata^— A  shipment  for  trans- 
portation from  a  point  in  a  state  of 
the  United  States  destined  to  an  ad- 
joining foreign  country  is  not  within 
the  meaning  of  the  statute,  even 
though  such  transportation  required 
the  oassage  of  the  prooerty  through 
■Aother  etate  of  the  United  States. 


R.  Co.,  147  NTS 


Burke  v.  Gulf,  etc. 
794. 

S8i^.  See  statutory  provisions 
supra  (173  note  48, 

63.  Wichita  Falls,  etc.,  R.  Co.  v. 
Asher.  (Tex.  Clv.  A.)  171  SW  1114, 
1118  (where  it  was  said:  "The  pur- 
pose and  object  and  the  subject  mat- 
ter of  the  act  being  applicable  to 
through  shipments,  we  are  unable  to 
read  Into  the  act  that  where  a  ship- 
ment originates  and  the  point  of  des- 
tination is  within  the  same  state, 
that  because  tt  passes  through  a 
point  In  a  foreign  state  In  order  to 
return  to  the  state  of  origin,  such 
would  be  transportation  from  a 
point  in  one  state  to  a  point  In  an- 
other state"). 

54.  Wichita.  Falls,  etc..  R.  Co,  v. 
Asher,  (Tex.  Clv.  A.)  171  SW  1114. 

64^^.    39  U.  S.  St.  at  L.  636  C  415 

i  1- 

68.  The  Hoffmans,  171  Fed.  465; 
Riverside  Mills  v.  Atlantic  Coast 
Line  R.  Co.,  168  Fed.  987;  Lord  v. 
Goodall,  etc.,  SS.  Co..  16  F.  Cas.  No. 
8.506.  4  Sawy.  292;  Burker  v.  Gulf, 
etc..  R.  Co..  147  NTS  794;  Brtnson  v. 
Norfolk  Southern  R.  Co.,  169  N.  C. 
425,  86  NB  371. 

[a]  Thus  (1)  the  carrier  can  deny 
that  the  bill  of  lading  was  given  or 
that  the  freight  was  received. 
Riverside  Mills  v,  Atlantic  Coast 
Line  R.  Co.,  168  Fed.  987.  (2)  Loss 
occurring  from  fire  on  a  vessel  of  a 
connecting  carrier  not  due  to  design 
or  neglect  and  for  which  it  Is  re- 
lieved from  liability  by  the  provi- 
sions of  the  federal  statutes  Is  not 
a  loss  for  which  the  initial  carrier 
la  liable.  Burke  v.  Gulf,  etc,  R.  Co., 
147  NYS  794. 

B6.  Brlnson  v.  Norfolk  Southern 
R.  Co,,  169  N.  C.  42B,  86  SE  371. 

67.  See  statutory  provisions. 

68.  See  Infra  fS  862-867. 

69.  See  infra  Si  862-S67. 

60.  See  supra  9  42. 

61.  Adams  Express  Co.  v.  Cronin- 
ger.  226  U.  S.  491.  33  SCt  148.  67  L. 
ed.  314,  44  LRANS  257  and  note; 
O'Connor  v.  Great  Northern  R.  Co., 
120  Minn.  359,  139  NW  618;  Walker 
V.  St.  Louis,  etc.,  R.  Co..  162  Mo.  A. 
374.  142  SW  729;  Connelly  v,  nUnois 
Cent.  R.  Co.,  133  Mo.  A,  310.  113  SW 
232;  Berry  Coal,  etc.,  Co.  v.  Chicago, 
etc.,  R.  Co.,  116  Mo.  A.  214,  92  SW 


714;  Smith  v.  Southern  R.  Co..  89  S. 
C.  415,  71  SE  989;  Venning  v.  At- 
lantic Coast  Line  R.  Co..  78  S.  C.  42, 
63  SB  983,  126  AmSR  768,  12  LRANS 
1217. 

63.  International  Agricultural  Corp. 
v.  Southern  R.  Co..  188  Ala.  354,  66 
S  14.    See  also  supra  S  860. 

[a]  Swunon  for  rule. — "To  hold 
that  the  Initial  carrier  Is  bound  by 
the  contract  which  he  made  with  the 
shipper,  and  also  by  all  subsequent 
contracts  made  between  the  shipper 
and  all  intermediate  carriers  and  the 
delivering  carrier,  would  be  to  bank- 
rupt the  Initial  carrier.  It  is  going 
quite  far  enough  to  hold  the  initial 
carrier  liable  for  the  negligence  of 
the  intermediate  or  delivering  car- 
rier, or  for  the  failure  of  the  latter 
to  perform  the  contract  made  by  the 
Iniflad  or  receiving  carrier.  It  is  not 
yet  provided  by  statute  that  the 
shipper  and  the  delivering  carrier 
can,  by  agreement  between  them- 
selves, bind  the  receiving  carrier  by 
a  new  contract  to  which  he  is  not  a 
party,  to  which  he  does  not  consent, 
and  which  he  does  not  undertake,  but 
declines,  to  perform.  It  Is  true  that 
section  6646  of  our  Code  requires  the 
initial  or  receiving  carrier  to  issue 
a  bill  of  lading,  or  receipt,  to  the 
shipper,  and  makes  such  carrier  lia- 
ble to  the  shipper  for  the  negligence 
of  Intermediate  or  delivering  car- 
riers, or  for  the  failure  or  refusal  of 
such  other  carriers  to  perform  the 
contract  of  shipment;  but  It  does 
not  authorize  such  other  carriers  to 
change  that  contract  of  shipment 
and  thereby  hold  the  Initial  carrier 
liable  either  to  the  shipper  or  to 
such  other  carriers — in  other  words, 
does  not  authorize  them  to  make  a 
contract  for  the  Initial  carrier.  On 
the  contrary,  the  statute  requires 
that  the  Initial  carrier  shall  make 
the  contract,  and  that  he  shall  he 
bound  by  the  contract,  though  it  Is 
to  he  performed  In  part  by  others." 
International  Agricultural  Corp.  v. 
Southern  R.  Co.,  188  Ala.  364,  SS9,  66 
S  14. 

63.  Schwartz  v.  Panama  R.  Co.. 
165  Cal.  742.  103  P  196:  Palmer  v. 
Atchison,  etc,  R,  Co.,  101  Cal.  187. 
35  P  630;  Fairfield  v.  Pacific  Coast 
SS.  Co.,  3  Cal.  A.  106.  84  P  438. 

64.  Colfax  Mou^^i^^l^<j^  V. 
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providii^  that,  where  there  are  several  connecting 
railroads  under  different  companies  and  the  goods 
are  intended  to  be  transported  over  more  than  one 
railroad,  each  company  shall  be  responsible  only  to 
its  own  terminus  and  until  delivery  to  the  connect- 
ing road,"  it  was  held  in  a  memorandum  opinion 
that,  where  no  contract  was  entered  into  between 
the  shipper  and  the  initial  carrier  binding  it  to 
transport  its  goods  beyond  its  line,  it  was  not  liable 
for  injuries  on  the  connecting  line,"  and  in  view 
of  the  character  of  this  statute  it  is  difficult  to  see 
how  any  other  conclusion  could  be  reached,  although 
other  decisions  made  since  the  enactment  of  this 
provision  have  apparently  taken  the  opposite  view." 
Other  statutes  provide  that,  where  any  freight  that 
has  been  shipped  to  be  conveyed  by  two  or  more 
common  carriers  to  its  destination,  where  under  the 
contract  of  shipment  or  by  law  the  responsibility  of 
each  or  either  shall  cease  on  delivery  to  the  next 
"in  good  order,"  has  been  lost,  damaged,  or  de- 
stroyed, it  shall.be  the  duty  of  the  initial  or  any 
connecting  carrier  on  application  by  the  shipper, 
the  consignee,  or  their  assigns,  within  thirty  days 
after  application,  to  trace  said  freight  and  inform 
said  applicant  in  writing,  when,  where,  how,  and  by 
which  carrier  said  freight  was  lost,  damaged,  or 
destroyed,  and  the  names  of  the  parties  and  their 
official  position,  if  any,  by  whom  the  truth  of  facts 
set  out  in  said  information  can  be  established;"^ 
and  that,  if  the  carrier  to  which  application  is  made 
shall  fail  to  trace  said  freight  and  give  said  infor- 
mation in  writing,  within  the  time  prescribed,  then 
said  carrier  shall  be  liable  for  the  value  of  the 
&eight  lost,  damaged,  or  destroyed,  in  the  same 
manner  and  to  the  same  extent  as  if  said  loss,  dam- 
age, or  destruction  occurred  on  its  line.''  Under 
these  provisions,  if  the  carrier  on  appUcation  fails 
to  trace  tho  freight  carried  by  a  connecting  carrier, 
it  becomes  liable  for  loss  incurred  by  n^ligenee  of 
tho  connecting  carrier;"  and  on  this  state  of  facts 
the  law  imputes  the  negligence  of  the  oonnectir^ 
carrier  to  the  initial  carrier  and  in  effect  makes 
the  same  its  ne^l^encc.^^  There  can  be  no  recovery 
under  the  provisions  of  the  statute  where  t^e  goods 
were  delivcivd  to  the  consignee  before  the  appli- 
cation to  trace  was  made."  It  has  been  held,  how- 
ever, that,  where  goods  are  delivered  by  the  initial 
carrier  to  a  carrier  by  water  and  transiwrted  to 
destination  and  placed  in  the  warehouse  of  the 
latter  subject  to  the  order  of  the  consignee,  such 
goods  were  not  "lost"  so  as  to  afford  a  right  of 
action  in  favor  of  the  eons^or  against  the  initial 
carrier  for  failure  to  trace  the  freight." 

[4  8()5]  (e)  Oklahoma.  By  express  statutory 
provision,^*  if  a  common  carrier  accepts  freight  for  a 


place  beyond  its  usual  route,  it  must,  unless  it  stipu- 
lates otherwise,  deliver  the  freight  at  the  end  of 
its  route  in  that  direction  to  some  other  competent 
carrier  carrying  to  the  place  of  address,  or  con- 
nected with  those  which  thus  carry,  and  its  liability 
ceases  on  its  making  such  delivery."  Another  stat- 
ute" provides  that,  where  freight  addressed  to  a 
place  beyond  the  route  of  the  common  carrier  re- 
ceiving it  is  lost  or  injured,  the  shipper  may  de- 
mand information  from  the  first  carrier  that  the 
injury  did  not  occur  on  its  line,  and,  if  the  carrier 
fails  to  furnish  within  a  reasonable  time  proof  tend- 
ing to  sh(>w  that  it  was  not  responsible,  it  will  be 
held  liable  whether  it  in  fact  incurred  the  loss  or 
injury  or  not.^'  The  demand  for  such  proof  must, 
however,  be  direct  and  specific,  and  a  simple  request 
or  demand  for  payment  of  the  loss  or  damage  does 
not  bring  the  shipper  within  the  requirements  of 
the  statute.™  The  statute  does  not  prohibit  a  ship- 
per in  the  first  instance  without  such  demand  from 
bringing  an  action  for  damages  for  an  alleged  loss 
or  injury."  In  tho  absence  of  proof  on  the  ques- 
tion as  to  whether  the  injury  occurred  while  the 
goods  were  in  possession  of  the  initial  or  the  con- 
necting carrier,  it  will  be  assumed  that  the  goods 
Were  in  the  same  condition  when  delivered  to  the 
connecting  carrier  as  they  were  in  when  received 
by  the  initial  carrier,  and,  if  the  shipment  was  dam- 
ped when  it  reached  its  destination,  there  is  no 
presumption  that  the  injury  occurred  while  the 
goods  were  in  the  hands  of  the  initial  cairier." 

[i  866]  (f)  South  Carolina.^  A  statute  pro- 
vides that,  in  case  of  loss  or  damage  to  goods  de- 
livered to  a  railroad  company  for  transportation 
over  its  own  and  connecting  roads,  the  initial  car- 
rier shall  be  liable  for  the  loss  or  damage,  but  may 
discharge  itself  of  such  liability  by  producing  a 
written  receipt  from  the  carrier  to  whom  it  deliv- 
ered the  goods."  The  object  of  the  statute,  it  is 
said,  is  to  require  the  delivering  company,  in  order 
to  disehai^  itself,  to  produce  such  written  evidence 
of  the  receipt  of  the  property  by  a  eonnectii^  com- 
pany to  whom  it  was  delivered  as  will  shift  the 
liability  to  account  for  the  property  to  the  latter 
and  it  does  nothing  more  than  relieve  persons  inter- 
ested in  the  property  lost  or  damaged  in  transit  of 
hardship  by  fixing  the  kind  of  evidence  which  a 
carrier  shown  to  have  been  in  actual  possession  of 
the  property  should  take,  preserve,  and  produce  to 
prove  that  the  property  had  properly  been  deliv- 
ered to  another  carrier."*  The  production  of  a  per 
diem  receipt  showing  delivery  to  a  connecting  car- 
rier each  day  of  goods  and  ears  containing  goods, 
including  the  goods  in  question,  signed  by  the  agents 
of  the  connecting  carrier,  is  a  sufficient  receipt  in 


Southern   Pac.  R.  Co.,   (Cal.)   46  P 

ses. 

66.    Civ.  Code  {  2298. 

66.  Felton  v.  Central  of  G«org]a 
R.  Co.,  114  Ga.  609.  40  SE  746. 

67.  Ka,st  Tennessee,  etc.,  R,  Co.  v. 
Johnson,  85  Ga.  497,  11  SE  809:  Fal- 
vey  V.  Georgia  R.  Co..  76  Ga.  B97,  2 
AmSR  (in  which  the  court  stated 
the  rule  In  the  Muschamp's  case  with 
approval  and  expressly  declared  that 
the  Btatutc  under  consideration  did 
not  affei't  the  rule  laid  down  by  that 
case);  Southern  R.  Co.  v.  Montag,  1 
Oa.  A.  649.  57  SE  933. 

68.  Civ,  Code  2771. 
68.    Civ.  Code  S  2772. 

70.  Central  of  Georgia  R.  Co,  v. 
Murphey,  113  Ga.  614,  38  SE  970,  53 
LRA  720. 

71.  Central  of  Georgia  R.  Co.  v. 
MurDhey.  Ill  Ga.  614,  38  SE  970.  BS 
LRA  720. 


72.  Savannah,  etc.,  R.  Co,  v.  Aus- 
tin, 101  Ga.  629,  29  SE  11. 

73.  McElveen  v.  Southern  R.  Co., 
109  Ga.  249,  34  SE  281,  77  AmSR 
371. 

74.  Comp.  L.  (1909)  i  514. 

75.  Chicago,  etc..  R.  Co.  v.  Dlggs, 
42  Okl.  183,  140  P  1160;  St.  Louis, 
etc.,  R.  Co.  V.  Close,  42  Okl.  106,  140 
P  1176;  Chicago,  etc,  R.  Co.  v. 
Walker,  29  Okl.  856,  119  P  993;  Atch- 
ison, etc.,  R.  Co.  V,  Rutherford,  29 
Okl.  850,  120  P  266;  St.  I^ouia,  etc,  R. 
Co.  v.  McGIvney,  19  Okl,  861.  91  P 
693. 

76.  St.  (1893)  I  611. 

77.  Missouri,  etc.,  R.  Co.  v.  Poote, 
(Okl.)  149  P  223;  Chicago,  etc.,  R.  Co. 
v,  Diggs,  42  Okl.  183.  140  P  1160; 
St.  Louis,  etc,  R.  Co,  v.  McGivney, 
19  Okl.  361,  91  P  693. 

[a]  Til*  pnzpot*  of  Vbm  atatnt*  is 
to  put  the  shipper  in  poaseasion  of 


the  information  which  la  In  the  first 
carrier,  so  that  he  may  determine 
what  carrier  caused  the  Injury  and 
obtain  satisfaction  without  bl^ng; 
compelled  to  bring  a  multiplicity  or 
actions.  St.  Louis,  etc..  R.  Co.  v. 
McGlvrey,  ig  Qkl.  361,  91  P  693. 

78.  Missouri,  etc.,  R.  Co.  v.  Foote. 
(Okl.)  149  P  223. 

79.  St.  Louia,  etc..  R.  Co.  v.  Mc- 
GIvney. 19  Okl.  361.  91  P  693. 

80.  Missouri,  etc.,  R.  Co.  v.  Foote. 
(Okl.)  149  P  223:  Chicago,  etc.,  R. 
Co.  T.  DIggs,  42  Okl.  18371  40  P  1160. 

81.  Tmhmr  atatntorr  provtalou 
and  their  construction  aee  infra 
!  872. 

82.  Civ.  Code  (1902)  5  2176. 

83.  Miller  v.  South  Carolina  R. 
Co..  33  S.  C.  3C9,  11  SE  1093,  9  LRA 
833 

84.  Venning  v.  Atlantic  Coast 
Line  R.  Co.,  78  S.  C.  42,  68  SE  98S. 


For  later  omm,  OvrtfopinmUi  and  (AaagM  In  the  law  aee  cumulative  Annotatlona, 
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writing  to  satisfy  the  requirementa  of  the  statute.'" 
The  initial  carrier  may  discharge  itself  from  lia- 
bility by  producing  a  receipt  in  writing  for  the 
goods  from  a  steamship  .company  to  whom  it  de- 
livered the  goods,"  the  words  "connecting  road" 
being  held  to  include  "  connecting  steamship 
lines.""  Another  statute  provides  that,  "when 
under  contract  for  shipment  of  freight  or  express 
over  two  or  more  common  carriers,  the  responsibility 
of  each  or  any  of  them  shall  cease  upon  delivery  to 
the  connecting  line  'in  good  order,'  and  if  such 
freight  or  express  has  been  lost,  damaged  or  de> 
stroyed,  it  shall  be  the  duty  of  the  initial  deliver- 
ing or  terminal  road,  upon  notice  of  such  loss,  dam- 
age or  destruction  being  given  to  it  by  the  shippers, 
consignee,  or  their  assigns,  to  adjust  such  loss  or 
damage  with  the  owners  of  said  goods  within  forty 
days,  and  upon  failure  to  dischai^  such  duty 
within  forty  days  after  such  notice,  or  to  traee 
such  freight  or  express  and  inform  the  said  party 
so  notifying  when,  where  and  by  which  carrier  the 
said  freight  or  express  was  lost,  dami^ed  or  de- 
stroyed, within  said  forty  days,  then  said  carrier 
shall  be  liable  for  all  such  loss,  damage  or  destruc- 
tion in  the  same  manner  and  to  the  same  extent  as 
if  such  loss,  damage  or  destruction  occurred  on  its 
lines:  Provided,  That  if  such  initial,  terminal  or 
delivering  road  can  prove  that,  by  the  exorcise  of  due 
dil^ence,  it  has  been  unable  to  trace  the  line  upon 


125  AmSR  768,  12  LRANS  1217. 

85.  Joneavflle  Mfg.  Co.  v.  South- 
ern R.  Co..  77  S.  C.  480.  58  SE  422. 

8e.  Chartrand  v.  Southern  R.  Co., 
85  S.  C.  479,  67  SE  741;  Miller  v. 
South  Carolina  R.  Co.,  33  S.  C.  S59, 
11  SE  1093.  9  LRA  833. 

87.  Miller  v.  South  Carolina  R. 
Co..  38  3.  C.  359.  11  SE  X093.  9  LRA 
833 

[a]  Btatnt*  to  1)«  UtMnOlr  oon- 
•trnwl. — "The  object  of  the  enact- 
ment being  manifestly  to  provide  a 
proper  remedy  for  the  shipper  In 
what  la  called  'through  transporta- 
tion,' by  making  each  link — each 
carrier  In  the  line — liable  for  Its  own 
negligence  or  conduct  causing  loss 
or  damage  to  the  property;  the  act, 
to  promote  this  Intent,  should  be 
construed  liberally,  so  as  to  include 
a  steamship  company  which  hap- 
pens to  be  one  of  the  common  car- 
riers In  a  through  line  of  transpor- 
tation agreed  upon  by  the  parties." 
Miller  V.  South  Carolina  R.  Co.,  33 
S.  C.  369,  366,  11  SE  1093,  9  LRA 
833  [quot  wtlh  appr  Chartrand  v. 
Southern  R.  Co.,  SBS.  C.  479,  482,  67 
SE  74ia. 

88.  Clv.  Code  (1902)  I  1710. 

88.  Mayfleld  v.  Southern  R.  Co., 
84  S.  C.  393,  66  SE  405-  Vennlne  v. 
Atlantic  Coast  Line  R.  Co.,  78  S:  C, 
42,  58  SE  983,  125  AmSR  76S.  12  LRA 
N3  1217;  Cave  v.  Carolina  Midland  R. 
Co.,  53  S.  C.  496,  31  SE  359. 

"The  manifest  object  of  this  act 
was  to  give  a  shipper,  or  bis  con- 
signee, a  right  of  action  only  in 
cases  where-  the  goods  were  shipped 
under  a  particular  kind  of  contract, 
which  is  specified  In  the  act,  viz.:  a 
contract  for  the  shipment  of  freight 
over  two  or  more  connecting  lines  of 
common  carriers,  where,  under  the 
terms  of  the  contract,  the  responsi- 
bility of  each  carrier  ceaaes  upon 
delivery  of  the  freight  to  the  con- 
necting carrier  'In  good  order.' " 
Cave  V.  Carolina  Midland  R  Co.,  53 
S.  C.  496,  499,  31  SB  869. 

80.  Act  Febr.  23.  1903  <24  S.  C. 
St.  at  L.  D  81). 

81.  Venning  v.  Atlantic  Coast 
Line  R.  Co.,  78  3.  C.  42.  58  SE  983, 
125  AmSR  768,  12  LRANS  1217. 

m.  s.  c.  Civ.  Code  (1902)  i_mo. 

83.  Sutton  V.  Chicago,  etc.,  R.  Co., 
14  S.  D.  Ill,  84  NW  396. 

M.   U.  S. — (3«lve8ton,  etc.,  R.  Co. 
V.  Wallace,  228  U.  S.  481,  82  SCt  206,. 
M  L.  ed.  Sl«:  Loulivllle,  ate,,  R.  Co. 
riO  0 J.-84] 


V.  Scott.  219  U.  S.  209,  81  SOt  171,  66 
L.  ed.  183:  Atlantic  Coast  Line  R.  Co. 
V.  Riverside  Mills,  219  U.  S.  188,  31 
SCt  164.  55  L.  ed.  167.  31  LRANS  7; 
McGuIre  v.  Great  Northern  R.  Co., 
153  Fed.  434;  Cincinnati,  etc.,  R,  Co. 
V.  Fairbanks.  90  Fed.  467,  88  OCA 
611;  Harding  v.  International  Nav. 
Co..  12  Fed.  168. 

Ala. — McNeill  v.  Atlantic  Coast 
Line  R.  Co.,  161  Ala.  319,  49  S  797; 
Jones  v.  Cincinnati,  etc.,  R.  Co.,  89 
Ala,  376,  S  S  61, 

Ark.— Chicago,  etc.,  R.  Co.  v. 
Slaughter,  84  Ark.  423,  106  SW  208; 
Little  Rock,  etc.,  R.  Co.  v.  Odom,  63 
Ark.  326,  38  SW  339;  Taylor  v.  Little 
Rock.  etc..  R.  Co.,  32  Ark.  393,  29 
AmR  1. 

Ga. — Atlantic  Coast  Line  R.  Co.  v. 
Henderson,  131  Ga.  75,  61  SB  1111; 
Rlcflimond.  etc.,  R.  Co.  v.  Shomo,  90 
Ga.  496.  16  SE  220:  Central  R..  etc.. 
Co.  v.  A\-nnt.  80  Ga.  19B,  5  SB  78; 
Southern  R.  Co.  v.  Montag,  1  Ga,  A. 
649,  57  SE  932. 

111. — Illinois  Match  Co.  v.  Chicago, 
250  111.  396,  95  NB  492;  Coats  V.  Chi- 
cago, etc..  R.  Co.,  239  111.  154,  87 
NE  929;  East  St.  Louis  Connecting 
R.  Co.  V.  Wabaah.  etc..  R.  Co.,  123  IlT. 
594,  15  NE  45;  Merchants'  Dispatch, 
etc..  Co.  V.  Moore,  88  111.  136,  80  Am 
R  541;  Field  v.  Chicago,  etc.,  R.  Co.. 
71  111.  4E8;  Chicago,  etc.,  R.  Co.  v. 
Montfort,  60  111.  175;  Illinois  Cent. 
R.  Co.  V.  Frankenberg.  54  111.  88.  5 
AmR  92-  Michigan  Cent.  R.  Oo.  v. 
Chicago  Electric  Vehicle  Co..  124  111. 
A.  158;  Elgin,  etc.,  R.  Co.  v.  Bates 
Mach.  Co..  98  111.  A.  311  [aft  200  111. 
63S,  66  NE  326.  93  AmSR  218]:  Le- 
high Valley  Transp.  Co.  v.  PUIs- 
hury-Wa-shburn  Flour  Mills  Co.,  92 
111.  A.  628;  Chicago,  etc.,  R.  Co.  v. 
Smith.  81  111.  A.  364:  Wabash  R.  Co. 
v.  Harris,  65  111.  A.  159;  Coles  v. 
Louisville,  etc.,  R  C^.,  41  111.  A.  607; 
Chicago,  etc.,  R.  Co.  v.  Church,  12 
III.  A.  17. 

Ind. — Pittsburg,  etc.,  R.  Co.  v. 
Mitchell.  175  Ind.  196,  91  NB  735.  93 
NE  996. 

Iowa. — McManus  v.  Chicago  Groat 
Western  R.  Co.,  138  Iowa  IBO.  116 
NW  919,  128  AmSR  180:  Hartley  v. 
St.  Louis,  etc.,  R,  Co.,  116  Iowa  612, 
89  NW  88:  Hewett  v,  Chicago,  etc., 
R.  Co,,  68  Iowa  «11,  19  NW  tFO;  Mul- 
ligan V.  Illinois  Cent.  R.  Co.,  86  Iowa 
181,  14  AmR  514. 

Kan. — Berg  v.  Atchison,  etc..  R 
C^.,  80  Kan.^61.  2  P  688:  Hoffman  v. 


which  such  loss,  damage  or  destruction  occurred, 
it  shall  thereupon  be  excused  from  liability  under 
this  Section ; "  ^  but  this  statute  has  no  applica- 
tion except  where  the  shipment  is  under  a  bill  of 
lading  providing  that  the  responsibility  of  each  car- 
rier ceases  on  delivery  to  connecting  carriers  in 
good  condition.^^  A  later  statute*'  provides  that 
every  claim  for  loss  or  damage  to  property  while 
in  the  possession  of  a  common  carrier  shall  be  ad- 
justed and  paid  within  a  designated  time.  This 
statute  docs  not  impose  on  one  connecting  carrier 
liability  for  the  default  of  another,"^  even  where 
such  carrier  does  not  obtain  and  give  information,  or 
uses  due  diligence  to  obtain  it  as  provided  by  law." 

[5  867]  (g)  South  Dakota.  The  common-law 
doctrine  is  expressly  affirmed  by  statute  in  this 
state,  which  provides  that,  if  a  common  carrier  ac- 
cepts freight  for  a  place  beyond  its  line,  unless  it 
stipulates  otherwise,  it  must  deliver  it  at  the  end 
of  its  line  to  some  other  competent  carrier,  and  that 
its  liability  shall  cease  on  making  such  delivery."* 
868]  d.  Contracts  Limiting  Liability  to  Car- 
rier's Own  Line — <1)  Bight  to  Uake  Contract — 
(a)  In  Absence  of  Statute — aa.  Statement  of  Bole, 
In  the  absence  of  statute  providing  otherwise,  the 
initial  carrier  may  by  special  contract  limit  its  lia- 
bility to  loss  or  injury  occurring  on  its  own  line.** 
This  is  necessarily  so  because  the  obligation  of  the 
carrier  to  transport  goods  beyond  the  terminus  of 

Union  Pac.  R.  Co.,  8  Kan.  A.  379,  66 
P  331. 

Ky. — Brunk  v.  Ohio,  etc.,  R.  Co., 
127  Ky.  304,  105  SW  443,  32  KyL  174; 
Louisville,  etc..  R.  Co.  v.  Chestnut, 
115  Ky.  43.  72  SW  351,  24  KyL  1848: 
Pittsburg,  etc.,  R.  Co.  v.  Vlers,  113 
Ky.  62C  68  SW  469,  24  KyL  366; 
Richmond,  etc.,  R.  Co.  v.  Richardson, 
13  SW  465,  19  KyL  1495;  Louisville, 
etc^  R.  Co.  V.  Tarter,  39  SW  698,  19 
KyL  229;  Louisville,  etc.,  R.  Co.  v. 
Bourne,  15  KyL  445;  Louisville,  etc., 
R.  Co.  V.  Cooper,  13  KyL  496. 

Mass. — Pendergast  v.  Adams  Ex- 
press Co,,  101  Mass.  120. 

Mich. — Goehrend  v.  Fere  Marquette 
R.  Co.,  146  Mich.  497.  109  NW  849; 
KIbhy  V.  Michigan  Cent.  R?  Co.,  142 
Mich.  313,  105  NW  769;  Smith  v. 
American  Express  Co..  108  Mich.  572, 
66  NW  479;  McEacheran  v.  Michigan 
Cent.  R.  Co.,  101  Mich.  264,  59  NW 
612;  Black  v.  Ashley.  80  Mich.  90,  44 
NW  1120. 

Minn. — Ortt  v.  Minneapolis,  etc.,  R 
Co.,  36  Minn.  896,  31  NW  519. 

Miss. — Mobile,  etc.,  R  Co.  v.  Fran- 
cis. 9  3  508. 

Mo. — Miller  Grain,  etc..  Co.  v. 
Union  Pac.  R.  Co.,  138  Mo.  658,  40 
SW  894;  Nines  v.  St.  Louis,  etc.,  R. 
Co..  107  Mo.  475,  18  SW  26;  Dimmitt 
V.  Kansas  Ctty,  etc..  R.  Co.,  103  Mo. 
438,  15  SW  76i:  Snider  v.  Adams  Ex- 

Eress  Co.,  63  Mo.  376;  Read  v.  St. 
ouls,  etc.,  R.  Co..  60  Mo.  199- 
Ketchum  v.  American  Merchants 
Union  Express  Co.,  62  Mo.  390; 
Ecklea  V.  Missouri  Pac.  R.  Co.,  112 
Mo.  A.  240.  87  SW  99;  Hill  v.  Mle- 
aouri  Pac.  R.  Co.,  46  Mo.  A.  517;  His- 
torical Pub.  Co.  v.  Adams  Express 
Co.,  44  Mo.  A.  421;  F.  A.  Drew  Glass 
Co.  V.  Ohio.  etc..  R.  Co..  44  Mo,  A.  416. 

Nebr. — Fremont,  etc.,  R,  Co,  v. 
New  York,  etc..  R.  Co.,  66  Nebr,  16B. 
92  NW  131.  59  LRA  939. 

N.  Y. — Ricketts  v.  Baltimore,  etc., 
R.  Co..  69  N.  Y.  637:  Reed  v.  U.  S. 
Express  Co.,  48  N.  T.  462,  8  AmR 
561;  Robinson  v.  New  Tork,  etc.,  SS. 


Co..  68  App.  Dlv.  211,  71  NYS  424; 
Shlff  v.  New  Tork  Cent,,  etc,,  R,  Co., 
16  Hun  278  [aff  81  N.  Y.  038  mem]: 
Gibson  V.  American  Merchants* 
Union  Bxpresa  Co.,  1  Hun  887; 
American  Hay  Co.  v.  Bath,  etc.,  R. 
Co.,  86  NYS  841. 

N.  C. — ^Weinberg  v.  Albemarle,  etc., 
R  Co.,  91  N.  C.  31;  Phifer  v.  Caro- 
lina Cent.  R  Co.,  88 'N.  C.  81t,  46 
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its  own  line  is  purely  a  matter  of  contract  and  not 
of  legal  duty.  Contracts  of  this  character  are 
forbidden  neither  by  public  policy**  nor  by  consti- 
tutional or  statutory  provisions  which  prohibit  a 
carrier  from  limiting  its  common-law  liability," 
since  at  common  law  the  initial  carrier  is  not  liable 
for  loss  or  injury  on  a  connecting  line.*'  Such  a 
limitation  does  not  relieve  the  carrier  from  its  com- 
mon-law liability  safely  to  carry  and  deliver  to  the 
connecting  carrier.*" 

[$  869]  bb.  Extent  and  Limits  of  Bnle.  An 
initial  carrier,  which  in  its  bill  of  lading  stipulates 
that  it  shall  be  liable  only  for  loss  occurring  on  its 
own  line  is  not  liable  for  loss  occurring  on  a  con- 
necting line,  although  by  virtue  of  its  through  traflBc 
arrangements  it  received  more  than  the  local  rates 
for  the  haul,  and  although  it  contracted  for  the . 
through  rate,  and  provided 'in  its  bill  of  lading  that 
the  connecting  lines  should  have  the  benefit  of  all 
exceptions  and  conditions  contained  therein.^ 

Lobs  or  injury  due  to  negligence.  The  fact  that 
loss  or  injury  occurring  on  a  connecting  line  was 
due  to  its  negligence  does  not  affect  the  operation 
of  the  limitation.'  The  initial  carrier  is  responsible 
only  for  tho  exercise  of  reasonable  care  and  dili- 
gence in  the  selection  of  proper  connecting  carriers.' 
KeTertheless  the  fact  that  the  contract  exempts 
the  carrier  from  liability  for  loss  or  injury  through 
negligence  occurring  on  a  connecting  line  will  not 


exempt  the  carrier  from  liability  for  loss  occurring 
on  another  line  due  to  its  own  negligence  at  the  in- 
ception of  the  shipment* 

Detention  of  goods.  A  carrier  is  not  liable  for 
the  detention  of  goods  on  a  connecting  line,  where 
a  special  contract  signed  by  the  shipper  relieves  it 
from  all  liability  in  respect  of , the  goods  after  they 
have  been  delivered  to  a  subsequent  carrier  for  fur- 
ther transportation.' 

Stipulation  failing  to  name  station.  The  fact 
that  the  stipulation  limitii^  the  earner's  liability 
to  its  own  line  does  not  state  the  name  of  the  sta- 
tion where  the  liability  of  the  initial  line  is  to  end 
is  immaterial* 

Partnership  or  leasing  agreement  between  car- 
riers. A  contract  limiting  the  liability  of  an  initial 
carrier  for  loss  or  injury  occurring  ou  its  own  line 
is  of  no  effect,  where,  by.  a  partnership  i^eement 
between  it  and  the  connecting  carrier  over  whose 
route  the  shipment  is  to  be  transported,  each  part- 
ner is  liable  in  solido  for  all  causes  of  actions 
against  the  partnership.'  Nor  is  such  a  contract 
by  the  initial  carrier  operative  in  its  behalf,  where 
it  has  leased  the  lines  of  a  connecting  carrier.' 

[$  870]  (b)  Under  Special  Legislation — aa.  The 
Carmack  Amendment.  Under  the  Carmack  amend- 
ment, if  interstate  shipments  are  received  for 
through  transportation  and  delivery  beyond  its  line 


Oh. — Cincinnati,  etc.,  R.  Co.  v.  Pon- 
tius. 19  Oh.  St.  221.  2  AmR  391; 
Chesapeake,  etc.,  R.  Co.  v.  Ward 
Lumber  Co.,  21  Oh.  Cir.  Ot.  N.  S.  337. 

Pa. — Royal  Gas  Stove  Co.  v.  Phil- 
adelpihla.  etc.,  R.  Co.,  20  Montg.  Co. 
128. 

S.  C. — Whittle  V.  Southern  R.  Co.. 
88  S.  C.  172,  70  SE  456;  McMeekin  v. 
Southern  R.  Co.,  86  S,  C.  381.  67  SE 
745;  Venning  v.  Atlantic  Coast  Line 
R.  Co.,  78  S.  C.  42,  58  SB  983,  125 
AmSR  7C8.  12  LRANS  1217;  Dunbar 
V.  Charleston,  etc..  R.  Co.,  62  S.  C. 
414,  40  SE  884;  Hill  v.  Georgia,  etc.. 
R.  Co.,  43  S.  C.  461.  21  SE  337;  Dun- 
bar V.  Port  Royal,  etc.,  R.  Co.,  36 
S.  C.  110.  15  SE!  357.  31  AmSR  860. 

Tenn. — NaehvUle,  etc..  R.  Co.  v. 
Stone.  112  Tenn.  848,  79  SW  1031,  105 
AmSR  SS6j  Bird  v.  Southern  R.  Co., 
99  Tenn.  719,  42  SW  4B1,  63  AmSR 
856;  Texas,  etc.,  R.  Co.  v.  Rogers,  3 
SW  660;  East  Tennessee,  etc.,  R,  Co. 
T.  Brumlev,  fi  Lea  401. 

Tex. — Elder  v.  St.  Louie  South- 
western R.  Co.,  105  Tex.  628.  164  SW 
976;  Galveston,  etc..  R.  Co.  v.  Jones. 
104  Tex.  92.  134  SW  328;  McCarn  v. 
International,  etc.,  R  Co.,  84  Tex. 
362,  19  SW  647,  31  AmSR  61.  16  LRA 
39;  Texas,  etc.,  R.  Co.  v.  Adams,  78 
Tex.  872.  14  SW  666,  22  AmSR  66; 
Ft  Worth,  etc..  R.  Co.  v.  Williams, 
77  Tex.  121,  13  SW  687:  Hunter  v. 
Southern  Pac.  R.  Co.,  76  Tex.  196,  13 
SW  190;  Oulf.  etc..  R.  Co.  v.  Balrd. 
76  Tex.  256.  12  SW  S30;  Harris  v. 
Howe,  74  Tex.  534.  12  SW  224.  15 
AmSR  862,  6  LRA  777;  San  Antonfo. 
etc.,  R.  Co.  V.  Grady.  (Civ.  A.)  171 
SW  1019;  Gulf,  etc.,  R.  Co.  v.  Cross- 
man.  11  Tex.  Civ.  A.  622,  33  SW  290; 
Texas,  etc..  R.  Co.  v.  Hawkins.  (Civ. 
A.)  30  SW  1113:  Rogers  v.  Missouri, 
etc..  R.  Co..  (Civ.  A.)  28  SW  1024; 
New  York.  etc„  SS.  Co.  v.  Wright. 
(Civ.  A.)  26  SW  106;  Galveston,  etc.. 
R.  Co.  V.  Short.  (Civ.  A.)  25  SW  142; 
Texas,  etc..  R.  Co.  v.  Smith.  (Civ.  A.) 
24  SW  566;  (iulf.  etc..  R.  Co.  v. 
Clarke,  5  Tex.  Cfv.  A.  547.  24  SW  365; 
Gulf,  etc..  It.  Co.  v.  Tennant,  (Civ. 
A.)  22  SW  761;  International,  etc., 
R.  Co.  V.  Thornton,  2  Tex.  Civ.  A. 
197.  22  SW  67;  Gulf,  etc.,  R.  Co.  v. 
Thompson.  (Civ.  A.)  21  SW  186. 

Vt. — Brintnall  v.  Saratoga,  etc.,  R. 
Co..  32  Vt.  665;  Farmers',  etc..  Bank 
V.  Champlain  Transp.  Co.,  S3  Vt.  186, 
66  AmD  68. 

Va. — Norfolk,  etc.,  R.  Co.  v.  Reeves, 


9?  Va.  284,  33  SE  606. 

Wis. — Tolman  v.  Abbot.  78  Wis. 
192,  47  NW  264;  Detroit,  etc..  R.  Co. 
V.  Farmers',  etc..  Bank.  20  Wis.  122. 

Eng. — Zunz  V.  South  Eastern  R, 
Co.,  L.  R.  4  Q.  B.  539;  Mahoney  v. 
Waterford,  etc.,  R.  Co..  [1900]  2  Ir. 
R.  273;  Fowles  v.  Great  Western  R. 
Co..  7  Exch.  G99, 

Can. — Northern  Pac.  R.  Co.  v. 
Grant,  24  Can.  S.  C.  546;  Grand 
Trunk  R.  Co.  v.  McMillan,  16  Can.  8. 
C.  643. 

Ont. — Laurie  v.  Canadian  Northern 
R.  Co..  21  Ont.  L.  178;  Fraser  v. 
Grand  Trunk  R.  Co..  26  U.  C.  Q.  B. 
488;  Ija.  Pointe  v.  Orand  Trunk  R. 
Co..  26  U.  C.  Q.  B.  479. 

Que. — Ram  v.  Boston,  etc..  R.  Co.. 
41  Que.  Super.  68,  IS  CanRCas  270; 
Neil  T.  American  Express  Co.,  Z9 
Que.  Super.  253. 

"Th^re  is  a  general  concurrence  of 
opinion  In  the  proposition  that  the 
carrier  may  by  special  contract  ex- 
empt Itself  from  llabiltty  for  an  In- 
Jury  to  freight  resulting  after  It  has 
gone  Into  the  hands  or  another  car- 
rier to  be  transported  to  Its  destina- 
tion. The  ground  of  concurrence  Is 
contract,  which  in  some  Jurisdictions 
It  is  held  is  necessary  to  relieve  from 
liability  for  the  act  of  a  connec<tinR 
carrier  over  whose  line  the  freight 
must  or  does  pass  to  its  destination; 
while  in  the  other  It  is  held,  that  in 
the  absence  of  special  contract  no 
such  liability  rests  on  the  receiving 
carrier  for  Injuries  occurring  after 
he  has  safely  passed  the  freight  to  a 
connecting  carrier."  McCarn  V.  In- 
tprnatlonal,  etc..  R.  Co..  84  Tex.  352. 
354.  19  SW  647,  31  AmSR  51,  16  LRA 
39. 

[a]  A  railrosd  oonmsAy  oanuot  hs 
oompeUed  to  give  a  nlll  of  lading 

making  it  responsible  beyond  Its  own 
Une.  Lotspeich  v.  Central  R.,  etc., 
Co..  73  Ala.  306;  Coles  v.  Central  R., 
etc..  Co..  8S  Ga.  251.  12  SR  749. 

[  b  1  Oona traction  of  term  "f or- 
wardlng  ourler." — In  a  bill  of  lad- 
ing stipulating  that  the  liability  of  a 
forwarding  carrier  for  loss  shall 
oease  on  delivery  to  the  connecting 
carrier,  and  that  of  a  delivering  car- 
rier on  delivery  at  the  station  of  de- 
livery, the  term  "forwarding  car- 
rier" applies  to  all  carriers  who 
transport  goods  to  the  delivering 
carrier,  and  the  term  "delivering 
carrier"  applies  to  the  carrier  who 


actually  delivers  the  goods  at  their 
destination.  Brunk  v.  Ohio,  etc.,  R. 
Co..  127  Ky.  304.  106  SW  443,  32  Ky 
L  174. 

95.  Dodge  V.  Chicago,  etc.,  R.  Co.. 
Ill  Minn.  123.  126  NW  627.  See  also 
supra  B_55. 

96.  Elgin,  etc.,  R  Co.  v.  Bates 
Mach.  Co..  98  111.  A.  311  Jaff  200  III. 
636.  66  NE  826.  93  AmSR  218];  Le- 
high Vailey  Transp.  Co.  v.  Pillsbury- 
Washburn  Flour  Mills  Co.,  93  111.  A. 
628. 

97.  The  City  of  Clarksvllle.  94 
Fed.  201;  Hartley  v.  St.  Louis,  etc., 
R.  Co.,  115  Iowa  612,  89  NW  88. 

ea.  Hartley  v.  St.  Louis,  etc.,  R. 
Co..  115  Iowa  G12.  89  NW  88. 

99.    Berg  v.  Atchison,  etc.,  R.  Co., 

30  Kan.  561,  2  P  639;  Pittsburg,  etc^ 
R.  Co.  V.  VIers.  113  Ky.  626.  68  SW 
469,  24  KyL  366;  Dodge  v.  Chicago, 
etc.,  B.  Co.,  Ill  Minn.  123.  126  NW 
627. 

1.  Hoffman  v.  Union  Pao.  R.  Co.. 
8  Kan.  A.  379.  56  P  8S1. 

5.  American  Bxpress  Co.  v.  Titus- 
ville  Second  Nsit.  Bank,  69  Pa.  394. 
8  AmR  268;  McCarn  v.  international, 
etc..  R.  Co..  84  Tex.  362,  19  SW  647, 

31  AmSR  61,  16  LRA  89  [disappr 
Gulf,  etc..  R.  Co.  V.  Vaughn,  4  Tex. 
A.  Civ.  Cas.  I  182.  16  SW  7751;  Mc- 
Millan V.  Grand  Trunk  R.  Co.,  15  Ont. 
A.  14  fapp  allowed  16  Can.  S.  C.  5431. 

8.  American  Express  Co.  v.  Titus- 
vllle  Second  Nat.  Bank.  69  Pa.  394. 
8  AmR  268. 

4.  Pnpham  v.  Barnard,  77  Mo.  A. 
619;  Texas,  etc..  dl.  Co.  v.  McMillcn, 
(Tex.  Civ.  A.)  183  SW  773:  Galveston, 
etc..  R.  Co.  V.  Herring,  (Tex.  Civ.  A.) 
24  SW  939. 

6.  Aldrldge  v.  Great  Western  R. 
Co.,  IS  C.  B.  N.  S.  582,  109  ECL  682. 
143  Reprint  913. 

6.  Minter  v.  Southern  Kansas  R. 
Co..  66  Mo.  A.  282. 

7.  Gulf,  etc.,  R.  Co.  v.  Wilson.  7 
Tex.  Civ.  A.  128,  26  SW  131.  Com- 
pare Fremont,  etc..  R.  Co.  v.  New 
York,  etc..  R.  Co.,  66  Nebr.  159.  92 
NW  131,  69  LRA  939  (holding  that 
Buch  a  contract  is  not  avoided  oy  the 
fact  that  the  carrier  has  entered  into 
a  Joint  contract  with  another  car- 
rier for  the  transportation  of  goods 
to  a  point  beyond  the  end  of  its  own 
line). 

e.  International,  etc.,  R.  Co.  v. 
Anderson.  3  Tex.  Civ.  A.  8.  21  SW 
691.  


For  later  oases,  dnolopmsata  and  ohuges  in  the  law  Bee  cnmuiative  Annotatlona,  same  title,  pagoand  note  number. 
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by  the  carrier,  any  stipulation  for  exemption  from 
liability  for  loss  or  injury  due  to  the  default  of  its 
a^nts,  the  connecting  carriers,  is  void  and  inop- 
erative.® Originally  the  amcndraont  had  no  appli- 
cation to  foi'eign  commerce  and  did  not  prohibit  a 
carrier  from  issuing  bills  of  lading  limiting  its  lia- 
bility to  its  own  line  in  case  of  a  foreign  shipment/" 
But  by  subsequent  amendment  its  operation  was 
extended  to  transportation  to  points  in  an  adjacent 
foreign  countrj'."^ 

[$  S7I]  b^.  State  Legislation — (aa)  Hissonri.^^ 
Notwithstanding  a  statute  providing  that,  when  a 
carrier  issues  a  throi^h  bill  of  lading  or  a  receipt 
for  transportation  of  goods  to  destination  over  a 
connecting  line,  it  shall  be  liable  for  any  loss  caused 
by  the  negligence  of  the  connecting  line,  the  car- 
rier may  nevertheless  by  special  contract  restrict 
its  liability  for  loss  or  injury  caused  by  negligence 
of  its  own  line,**  but  a  special  contract  is  necessary 
for  this  purpose.^^  When  freight  is  received  by  the 
carrier  for  shipment  to  a  destination  beyond  its 
own  terminus,  it  is  not  necessary  that  it  should  con- 


tract to  carry  to  the  point  of  destination  to  render 
it  liable  for  the  negligence  of  the  connecting  carrier, 
but  it  will  be  liable  unless  it  contracts  to  carry 
only  on  its  own  line.^*  Receiving  freight  for  ship- 
ment to  a  point  beyond  its  own  line  is  prima  facie 
an  agreement  to  carry  to  that  point,  and  it  is  neces- 
sary, in  order  to  escape  liability,  that  it  should 
stipulate  that  it  is  only  to  carry  on  its  own  line.^' 
This  statute,  however,  has  no  application  except  in 
case  of  loss  or  injury  due  to  negligence,^*'  and  no 
special  contract  is  necessary  to  exempt  the  initial 
oarrier  from  loss  or  injury  on  a  connecting  line  not 
due  to  the  negligence  of  the  connecting  carrier." 

[5  872]  (bb)  South  Carolina.^*  A  statute"  de- 
fines connecting  lines,  and  provides  that  each  car- 
rier shall  be  agent  of  the  other  and  liable  on  the 
contract  of  shipment  to  the  consignee  for  safe  and 
speedy  transportation,  and  that  any  connecting  car- 
rier held  liable  for  injury  to  a  shipment  shall  have 
a  right  of  recovery  against  the  offending  carrier 
for  the  amount  of  any  loss,  damage,  or  injury 
which  it  has  been  compelled  to  pay,  with  costs  of 


9.  U.  S. — Norfolk,  etc..  R.  Co.  v. 
Dixie-Tobacco  Co.,  228  U.  S.  593,  33 
set  609.  67  L.  ed.  980  faff  111  Va. 
813.  69  SE  1106];  Kansas  City 
Southern  R.  Co.  v.  Carl,  227  V.  S. 
639.  33  set  391,  57  L.  ed.  683;  Gal- 
veston, etc.,  Co.  V.  Wallace,  223  U.  S. 
481,  32  set  205,  5G  I^.  ed.  516;  Loula- 
vUle.  etc.,  R.  Co,  v.  Scott.  219  U.  S. 
209.  31  set  171.  33  L.  ed.  183;  At- 
lantic Coast  1/lne  H.  Co.  v.  Riverside 
Hills.  219  U.  S.  186.  31  SCt  164,  66 
Lu  ed.  167,  31  LRANS  7;  Smeltzer 
V.  St.  Louis,  etc.,  R.  Co.,  16S  Fed. 
649. 

Ala. —  Central  of  Georgia  R.  Co.  v. 
Sims   169  Ala.  296,  53  S  826. 

Ark. —  Southern  Express  Co.  v. 
Meyer,  94  Ark.  103,  125  SW  642;  St. 
Louis  Southwestern  R.  Co.  v.  Gray- 
son. 89  Ark.  154.  115  SW  933. 

lU. —  Lepman  v.  Wabash  R.  Co., 
186  III.  A.  583;  Gamble-Robinson 
Commn.  Co.  v.  Union  Pac.  R.  Co.,  180 
III.  A.  256  [arr  262  III.  400,  104  NE 
66«,  AnnCasl915B  89], 

Ind. —  Pittsburgh,  etc.,  R.  Co.  v. 
Knox,  177  Ind.  844,  98  NE  296;  Pitts- 
burg, etc..  R.  Co.  V.  Mitchell,  175  Ind. 
196,  91  NE  735,  93  NK  996. 

Minn. —  Dodge  v.  Chicago,  etc.,  R. 
Co.,  Ill  Minn.  123,  126  NW  627. 

HIbb. — Southern  Pac.  R.  Co.  v. 
Lyon,  64  S  784,  34  LRANS  237 
[overr  suggestion  of  error  99  Miss. 
186,  64  S  728,  34  LRANS  234.  Ann 
CaHl913I>  800]. 

Mo. —  Holland  v.  Chicago,  etc.,  R. 
Co..  139  Mo.  A.  702,  123  SW  987. 

N.  Y. — DeWlnter  v.  Texas  Cent.  R. 
Co..  150  App.  DIv.  612.  136  NTS  893; 
Howatt  V.  Barrett.  78  Misc.  156.  137 
NYS  916;  Shldlovsky  v.  Mallory 
SS.  Co.,  60  Misc.  67,  111  NYS  778. 

Okl. —  Missouri,  etc„  R.  Co.  v. 
French.  152  P  591.  " 

R.  I. —  Glenlyon  Dye  Works  v.  In- 
terstate Express  Co.,  36  R.  I.  558, 
91  A  6. 

Tex.— Gulf,  etc.,  R.  Co.  v.  Brackett- 
FJelder  Mill,  etc.,  Co.,  (Civ.  A.)  162 
SW  1191;  Pecos,  etc.,  R,  Co.  v. 
Meyer.  (Civ.  AA  155  SW  309;  Pecos, 
etc.,  R.  Co.  v.  Cox,  (Civ.  A.)  150  SW 
265;  Pecos,  etc.,  R.  Co.  v.  Crews, 
(Civ.  139  SW  1049;  Southern  Pac. 
Co.  v.  Welherford  Cotton  Mills.  {Civ. 
A.)  134  SW  778;  Carlton  Produce  Co. 
V.  Velasco^  (Civ.  A.)  131  SW  1187; 
Southern  Pac.  Co.  v.  Meadors.  61  Tex. 
Civ.  A.  35,  129  SW  170;  St.  Louis, 
etc..  R.  Co.  v.  Rod  Oil,  etc.,  Co..  61 
Tex,  Civ.  A.  190.  128  SW  1194;  Mis- 
souri, etc.,  R.  Co.  v.  Harriman,  (Civ. 
A.)  128  SW  932;  Galveston,  etc.,  R. 
Co.  v.  Wallace,  (Civ.  A.)  117  SW 
169;  International,  etc.,  R.  Co.  v. 
Wllbourne,  (Civ.  A.)  115  SW  111; 
Galveston,  etc.,  R.  Co.  v,  F.  A.  Piper 
Co.,  62  Tex.  Civ.  A.  668.  115  SW  107. 

Va. — Old  Dominion  SS.  Co.  v. 
Flanary.  Ill  Va.  816.  69  SE  1107. 

Se«  also  supra  9!  228,  859,  860. 

"Reduced  to  the  final  result.  Con- 


gress has  said  that  a  receiving  car- 
rier, In  spite  of  any  stipulation  to 
the  contrary,  shall  be  deemed,  when 
it  receives  property  in  one  state  to 
be  transported  to  another.  Involving 
the  use  of  a  connecting  carrier  for 
some  part  of  the  way,  to  have 
adopted  such  other  carrier  aa  Its 
agent  and  to  Incur  a  carrier's  lia- 
bility throughout  the  entire  route, 
without  right  to  reimbursement  for 
the  loss  not  due  to  his  own  negli^ 
gence."  Atlantic  Coast  Line  R.  Co. 
v.  Riverside  Mills,  219  U.  S.  186.  31 
SCt  164,  65  L.  ed.  167.  31  LRANS  7. 

10.  Hamlen  v.  Illinois  Cent.  R. 
Co.,  212  Fed.  324.  See  also  supra 
g  860. 

lOi,'^.    See  supra  j  860. 

11.  IilabUlty  In  abeauoe  of  ex- 
press oontraof  limiting  llabUltjr  to 
oanier's  own  line  see  supra  S  842. 

la.  Crockett  v.  St.  Louis,  etc..  R. 
Co..  (Mo.  A.)  126  SW  243;  Simons 
Hardware  Co.  v.  St.  Louts,  etc..  R. 
Co.,  140  Mo.  A,  130.  120  SW  663; 
Blackmer,  etc.,  Pipe  Co.  v.  Mobile, 
etc..  R.  Co..  137  Mo.  A.  479,  119  SW 
1;  Marshall  Medicine  Co.  v.  Chicago, 
etc.,  R.  Co.,  126  Mo.  A.  456,  104  SW 
478;  SUte  Nat.  Bank  v.  Chicago  Great 
Western  R.  Co..  72  Mo.  A.  82. 

[a]  Pnrpoae  of  statute  to  regu- 
late form  of  oontraot. — "  Mr.  Justice 
White  of  the  Supreme  Court  of  the 
United  States  in  Missouri,  etc.,  R. 
v.  McCann,  174  U.  S,  680,  19  SCt  755, 
43  L.  ed.  1093.  in  expounding  the 
effect  of  the  decisions  oi  the  Supreme 
Court  of  this  State:  "An  examina- 
tion however,  of  the  opinion  of  the 
Supreme  Court  of  Missouri  demon- 
strates that  It  is  not  justly  suscep- 
tible of  the  construction  thus  placed 
upon  It.  Analyzing  the  opinion  of 
the  court,  it  results  that  the  court 
decided  that  whilst  the  statute  left 
a  railway  company  ample  power  to 
restrict  its  liability  by  contract,  both 
as  to  carnage  and  as  to  liability  for 
negligence,  to  Us  own  line,  the  pur- 
pose embodied  in  the  statute  was  to 
regulate  the  form  In  which  the  con- 
tract should  be  expressed,  so  as  (o 
require  the  carrier  to  embody  the 
limitation  directly  and  in  unambigu- 
ous terms  in  the  portion  of  the  agree- 
ment reciting  the  contract  to  trans- 
port, and  not  to  Import  or  Imply 
such  limitation  by  way  of  exception 
or  statements  of  conditions  and 
qualificationa,  requiring  on  the  part 
of  the  shipper  a  critical  comparison 
of  clauses  of  the  contract  in  order  to 
reach  a  projter  understanding  of  Its 
meaning.  That  fs  to  say,  that  the 
restraint  Imposed  by  the  statute  was 
not  a  curtailment  of  the  power  to 
limit  liability  to  the  line  of  the  car- 
rier accepting  the  freight,  but  a 
regulation  of  the  form  In  which  the 
contract  having  that  object  In  view 
should  be  drawn.' "  Simmons  Hard- 
ware Co.  V.  St  Louis,  etc.,  R.  Co., 


140  Mo.  A.  130,  139,  120  SW  663. 

13.  Western  Sash,  etc.,  Co.  v. 
Chicago,  etc.,  R.  Co.,  177  Mo.  641.  76 
SW  998;  Marshall  v.  Kansas  City, 
etc.,  R.  Co..  176  Mo.  480,  75  SW  638, 
98  AmSR  608;  McCann  v.  Eddy,  133 
Mo.  59.  33  SW  71.  35  LRA  110;  Nines 
V.  St.  Louis,  etc.,  R.  Co.,  107  Mo.  475, 
18  SW  26;  Dlmmltt  v.  Kansas  City, 
etc.,  R.  Co..  103  Mo.  433,  15  SW 
761;  Steckdaub  v.  Missouri,  etc., 
R.  Co.,  (Mo.  A.)  138  SW  904; 
Miller  V.  Missouri,  etc.,  R.  Co..  157 
Mo.  A.  638.  138  SW  902;  Crockett  v. 
St.  Louis,  etc.  R.  Co..  147  Mo.  A. 
347,  126  SW  243;  Marshall  Medicine 
Co.  V.  Chicago,  etc.,  R.  Co.,  126  Mo. 
A.  456,  104  SW  478. 

a a]  Wliat  is  contract  u^- 
tr  to  carrier's  Use, — (1>  Where 
the  bin  of  lading  Issued  by  the  Ini- 
tial carrier  provided  that  It  should 
transport  the  freight  only  to  the  end 
of  its  own  line  for  delivery  there  to 
the  connecting  carrier  for  transpor- 
tation to  destination  as  the  agent  of 
the  shipper,  and  not  of  the  initial 
carrier,  and  that  the  latter  should  be 
liable  only  for  loss  occurring  on  It^ 
own  line  while  the  freight  was  In 
Its  actual  custody,  the  initial  carrier's 
contract  was  not  for  through  ship- 
ment, BO  that  It  was  liable  only  for 
negligent  losses  occurring  on  its  own 
line.  Crockett  v.  St.  Louis,  etc.  R. 
Co.,  147  Mo.  A.  347,  126  SW  243: 
Nenno  v,  Chicago,  etc.,  R.  Co.,  105 
Mo.  A.  640,  80  SW  24.  (2)  So  where 
a  receipt  by  an  initial  carrier  of 
freight  recited  that  the  goods  were 
received  in  good  order  for  the  con- 
signee, subject  to  bill  of  lading,  and 
provided  that  the  property  received 
on  the  dray  ticket  was  subject  to  the" 
conditions  of  the  bill  of  lading,  and 
the  bill  of  lading  contracted  for  Uie 
carriage  of  the  freight  to  the  con- 
signee or  to  a  connecting  carrier, 
and  limited  liability  for  loss  to  that 
occurring  on  its  own  line,  It  was  held 
that  the  receipt  and  bill  of  lading  did 
not  establish  a  contract  for  through 
carriage,  and  the  Initial  carrier  was 
liable  only  for  loss  on  Its  own  line. 
Simmons  Hardware  Co.  v.  St.  Louis 
etc.,  R.  Co.,  140  Mo.  A.  130, 120  SW  663. 

14.  Western  Sash,  etc.,  Co.  v, 
Chicago,  etc.  R.  Co..  177  Mo.  641,  78 
SW  998;  Popham  v.  Barnard.  77  Mo. 
A.  619;  Marshall  v.  Kansas  City,  etc., 
R.  Co..  74  Mo.  A.  81. 

15.  Western  Sash,  etc.,  Co,  v. 
Chicago,  etc..  R.  Co.,  177  Mo.  641,  76 
SW  998:  and  cases  supra  note  13. 

16.  Scott  County  Milling  Co.  v. 
St.  Louis,  etc.,  R.  Co.,  127  Mo.  A.  80, 
104  SW  924. 

17.  Scott  County  Milling  Co.  v. 
St.  Louis,  etc.,  R.  Co.,  127  Mo.  A.  80, 
104  SW  924. 

18.  Other  stfttntorr  prtnisiOBs  ud 
their  floostmetloa  see  supra  E  866. 

19.  Acts   (1908)^  1;  Clv.|Code 
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suit.  This  statute  is  not  unconstitutional  as  a 
depriration  of  property  without  due  process  of  law, 
in  that  it  provides  no  adequate  compensation  for 
loss  of  time  in  defending  suits  nor  any  attorney's 
fees,  since  adequate  compensation  does  not  include 
attorney's  fcesj"  and  there  can  be  no  valid  con- 
sideration to  sustain  a  provision  in  a  contract  of 
shipment  limiting  the  curier's  liability  for  loss  or 
injury  to  goods  shipped  to  its  own  line.'^ 

873]  (cc)  Texas.  A  statute  provides  that  all 
carriers  over  whose  lines  any  freight  received  by 
either  of  such  carriers  for  through  shipment,  on  a 
contract  for  through  carrii^,  recognized,  acqui- 
esced in,  or  acted  on  b^  such  carriers,  shall,  with 
respect  to  the  undertaking,  be  consid^wd  connect- 
ing lines  and  bo  deemed  to  be  the  agents  of  each 
other,  and  the  contract  shall  be  deemed  to  be  the 
contract  of  each  of  the  carriers;  and  that  for  any 
loss  or  injury  sustained  in  such  through  transpor- 
tation over  the  connecting  lines,  or  over  either  of 
them,  either  of  such  carriers,  which  the  person  sus- 
taining damages  may  first  elect  to  sue,  shall  be  held 
liable  to  such  person."  These  provisions  do  not 
prevent  either  an  initial  or  a  connecting  carrier 
from  limiting  its  liability  to  its  own  line,""  althoim^ 
some  decisions  are  to  the  contrary."*  Another  stat- 
ute^" provides  that,  wherever  any  freight  has  been 
transported  over  two  or  more  railroads  operating 
and  having  an  agent  within  the  state,  suit  for  dam- 


so.  Glenn  v.  'Atlantic  Coast  Line 
R.  Co.,  96  S.  C.  3B7.  80  SE  898. 

SI.  Glenn  v.  Atlantic  Coast  Line 
R.  Co.,  96  S.  C.  357,  80  SB  898. 

aaj,  fiayles   Annot.    St.    |g  381a, 

S3.  Galveston,  etc.,  R.  Co.  v. 
Jonea,  104  Tex.  92,  134  SW  328  [rev 
(Civ.  A.)  123  SW  737];  Texafl,  etc., 
R.  Co.  V.  Richmond.  94  Tex.  671.  63 
SW  619;  Kansas  City,  etc.,  R.  Co.  v. 
Adams.  (Tox.  Civ.  A.)  182  SW  36B; 
San  Antonio,  etc.,  R-  Co.  v.  Chittim, 
(Tex.  Civ.  A.)  135  SW  747;  St.  Louis 
Southwestern  R.  Co.  V.  Paton,  56  Tex. 
Civ.  A.  59,  lis  SW  798;  International, 
etc.,  R.  Co.  V.  Welbourne,  (Tex.  Civ. 
A.)  118  SW  780;  Gulf,  etc.,  R.  Co.  v. 
Kimble,  49  Tex.  Civ.  A.  622,  109  SW 
234;  Texas,  etc.,  R.  Co.  v.  Gray,  46 
Tex.  Civ.  A.  208,  99  SW  1126;  St. 
Louis,  etc.,  R.  Co.  V.  Stokes,  44  Tex. 
Civ.  A.  220,  99  SW  120;  Houston,  etc., 
R  Co.  V.  Smith,  44  Tex.  Civ.  A.  299. 
97  SW  838-  Houston,  etc..  R-  Co.  v. 
Mayes.  44  Tex.  Civ.  A.  31,  S7  SW  318; 
Cane  Hill  Cold  Storage,  etc,  Co.  v. 
San  Antonio,  etc.,  R.  Co.,  (Tex.  Civ. 
A.)  95  SW  751;  International,  etc.,  R. 
Co.  v.  Helttner.  42  Tex.  Civ.  A.  617, 
94  SW  189;  Gulf,  etc..  R.  Co.  v.  Mc- 
Campbell,  (Tex.  Civ.  A.)  85  SW 
.1158;  Gulf,  etc..  R.  Co.  v.  Dunman, 
33  Tex.  Civ.  A.  287.  76  SW  688;  Inter- 
national, etc.,  R.  Co.  V.  Youns.  (Tex. 
Civ.  A.)  72  SW  68;  Goldstein  v. 
Sherman,  etc..  R.  Co.,  2fi  Tex.  Ctv.  A. 
366,  61  SW  886;  Ft.  Worth,  etc^  R. 
Co.  V.  Wright,  24  Tex.  Civ.  Jl.  291.  58 
SW  846:  Gulf,  etc,  R.  Co.  v.  Short. 
(Tex.  C!v.  A.)  51  SW  261. 

04.  Texas,  etc.,  R.  Co.  v.  Town- 
send,  (Tex.  Civ.  A.)  106  SW  760; 
Gulf,  elci,  R,  Co.  v.  Terry,  (Tex.  Civ. 
A.)  89  SW  792. 

86.  A  statute  entitled.  "An  act  to 
prescribe  the  parties  to  and  venue  of 
suits  against  railroad  corporations 
.  .  .  over  whose  .  .  .  lines,  or  parts 
thereof,  any  freight  .  .  .  has  been 
carried."    Acts  (1899)  p  214  c  126. 

86.  Missouri,  etc..  R.  Co.  v.  El- 
liott. 99  Tex.  286.  89  SW  767. 

[a]  "Tb*  main  pnnose  of  the 
lagluatnra  in  enacting  that  law  was 
to  fix  the  venue  of  suits  against  rail- 
road companies  which  were  engaged 
In  operating  any  part  of  their  roads 
In  the  state,  and  had  agents  in  the 
state,  and  also  to  authorize  the  ship- 
per to  join  In  one  action  all  rail- 


roads which  had  participated  In  the 
transportation  of  the  freight, 
whether  as  partners.  Joint  contract- 
ors, or  under  a  contract  or  separate 
contracts,  limiting  the  liability  of 
each  to  its  own  Ime.  It  is  apparent 
from  the  language  of  the  act  Uiat  it 
was  not  intended  In  any  way  to  af- 
fect the  rights  of  the  parties  under 
the  contract  made  between  them,  but, 
in  one  action,  to  enforce  such  con- 
tract according  to  its  terms  against 
all  of  the  participants  in  the  trans- 
portation of  the  freight."  Mlsaourf, 
etc.,  R.  Co.  v.  EllloU,  99  T«x.  286, 
289,  89  SW  767. 
37.    See  supra  I  871. 

88.  Code  (1904)  i  1294c  (24). 
[a]    Coitstraotlon    of    a  snnllar 

statnte  sliiee  repealed  by  the  above 
statute  see  Norfolk,  etc..  R.  Co.  v. 
Wilkinson.  106  Va.  776,  66  SE  808. 

89.  Chesapeake,  etc^  R.  Co.  v. 
Pew,  109  Va.  288,  64  SB  36. 

30.  See  supra  St  870-874. 

31.  See  supra  |  177  et  seq. 
[a]    OoBtraota  heia  rafllolsnt  to 

limit  llabUltr^(l)  A  bill  of  lading 
for  goods  to  be  carried  over  several 
connecting  lines,  by  which  the  initial 
carrier  undertakes,  for  Itself  and  the 
connecting  carriers  named,  "severally 
and  not  Jointly,"  that  each  oarrler  on 
the  line  shall  safely  carry  and  de- 
liver the  goods  received  'to  the  next 
succeeding  carrier,  untill  they  reach 
their  destination,  expressly  stipulat- 
ing that  the  liability  of  each  as  to 
the  goods  destined  beyond  its  own 
Hne  shall  terminate  on  their  delivery 
to  the  next  succeeding  carrier,  and 
that,  in  case  of  loss  or  damage  to 
the  goods,  the  carrter  In  whose  ac- 
tual custody  they  are  at  the  time  of 
such  loss  <or  damage  shall  alone  be 
responalble  therefor,  although  It 
names  a  through  rate,  constitutes  a 
several  contract  between  the  owner 
of  the  goods  and  each  oarrler  accept- 
ing them  ttiereunder  fn  the  course  of 
shipment  and  renders  any  carrier  In 
whose  custody  they  are  at  the  time 
of  loss  or  damage  liable  directly  to 
such  owner  therefor,  as  a  carrier, 
and  not  merely  ,for  nepHgence  aa 
agent  of  the  Initial  carrfer.  Cincin- 
nati, etc.,  R.  Co.  V.  Fairbanks,  90 
Fed.  467.  33  CCA  611,  (2)  A  paper 
given  by  common  carriers  to  the  per- 
son sending  a  package  acknowledged 
the  receipt  of  the  package  addressed 


age  arising  out  of  such  transportation  may  be 
brought  against  one  or  all  ^f  such  railroad  corpora- 
tions in  imy  county  in  which  either  of  the  roads 
extends  or  is  operated,  provided  that,  if  damages 
are  recovered  gainst  one  or  more  carriers,  not 
partners,  in  the  shipment,  they  shall  be  appor- 
tioned; and  in  construing  this  statute  it  was  held 
that  it  did  not  affect  the  validity  of  a  contract 
limiting  a  carrier's  liability  to  its  own  lines,  nor 
the  rights  of  the  parties  thereunder." 

[$  874]  (dd)  Vixgiiiia.  In  Virginia  the  provi- 
sions of  the  Missouri  statute  heretofore  set  out" 
have  been  enacted,^  and  presumably  the  construc- 
tion placed  on  the  statute  by  the  Missouri  courts 
is  incorporated  in  the  statute  law  of  Yir^ia." 

[$  875]  (2)  Mow  Limitation  of  XfabUily 
Effected.  Where  such  contracts  are  not  invalid,"* 
the  general  rules  governing  the  requisites  and  suffi- 
ciency of  contracts  limiting  the  carrier's  common- 
law  liability  heretofore  considered*^  are  doubtless 
applicable  to  contracts  limiting  the  carrier's  lia- 
bility for  loss  or  negligence  to  its  own  line.  Thus 
if  a  bill  of  lading  limiting  the  liability  of  the  initial 
carrier  for  loss  or  injury  occurring  on  its  own  Una 
is  accepted  by  the  shipper  when  tiie  goods  are  de- 
livered for  tnmsportation,  the  limitation  will  be 
binding  and  effective,  although  the  shipper  did  not 
read  it  and  did  not  know  that  the  limiting  clause 
was  in  the  bill  of  lading.**  But  a  provision  in  fine 

to  a  place  beyond  their  route  and  de- 
clared that  it  was  received  on  the 
spetAal  agreement  that  they  should 
forward  it  only  to  their  agent  near- 
est or  most  convenient  to  destina- 
tion, and  should  then  deliver  it  to 
other  parties  to  complete  the  trans- 
portation such  delivery  to  terminate 
all  liability  of  said  carriers  for  the 
package.  It  was  held  that  they  were 
not  liable  for  a  loss  occurring  beyond 
thcttr  route.  Pendergaet  v.  Adams 
Express  Co.,  lOl  Mass.  120.  (S)  The 
limitation  may  be  effected  by  a  pro- 
vision In  the  bill  of  lading  agreeing 
to  carry  to  destination,  if  on  its  own 
route,  otherwise,  to  deliver  to  an- 
other carrier  on  the  route  to  said 
destination.  Chesapeake,  etc.,  R.  Co. 
v.  Ward  Lumber  Co..  21  Oh.  Clr.  Ct. 
N.  S.  337-  American  Roofing  Co.  v. 
Memphis  Packet  Co.,  8  OhSftCP  490, 
5  OhNP  146.  (4)  Under  a  bill  of 
lading  by  which  the  initial  carrier 
agreea  to  transport  only  over  ita 
own  line  and  to  act  as  agent  as  to 
the  balance  of  the  route,  and  not  to 
be  liable  for  loss  or  Injury  not  oc- 
curring on  its  own  road,  nor  after 
property  had  been  delivered  to  the 
next  carrier,  except  as  liability 
might  be  Imposed  by  law,  together 
with  a  property  releaee,  reciting 
tlmt,  in  consideration  of  defendant 
having  received  the  property  for 
transportation  to  Winnipeg,  the 
shipper  released  defendant  and  all 
other  transportation  companies  from 
liability  from  breakage,  shrinkage, 
etc.,  except  such  as  mljsht  occur 
from  negligence,  the  liability  of  the 
initial  carrier  was  limited  to  Its  own 
line.  Best  v.  Great  Northern  R.  Co., 
159  Wis.  489,  160  NW  484. 

as.  Jones  v.  Cincinnati,  etc..  R. 
Co.,  89  Ala.  376,  8  S  61;  Louisville, 
etc.,  R.  Ck>.  V.  Meyer,  78  Ala.  S97. 
And  see  supra  I  182. 

[a]  xUwoUi  as  Is  elsewhere 
shown  (see  supra  19  181,  184)  a  more 
stringent  rule  obtalna.  Where  the 
limitation  appears  only  In  the  bill  of 
lading  or  receipt  given  to  the  ship- 
per, however  clearly  expressed,  the 
mere  fact  of  its  acceptance  without 
objection  by  the  shipper  Is  not  con- 
clusive of  his  assent  to  it.  To  bind 
him  It  moat  be  shown  that  he  ac- 
cepted It  with  a  fun  understanding 
on  his  part  of  the  limitation,  and 
that  he  intentionally  assented  to  it. 


For  later  oases,  developments  and  ohanf  es  in  the  law  see  cumulative  Annotations,  aame  title,  page^nd  iipte^nt^ 
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print,  limitinif  the  carrier's  liability  to  its  own 
tine,  which  is  somewhat  obscured  by  the  ase  of 
stamps,  cannot,  it  is  held,  be  r^arded  as  a  contract 
aud  is  ineffective  to  limit  the  carrier's 'liability  to 
its  own  line.*"  By  accepting  the  bill  of  lading,  the 
shipper,  in  the  absence  of  fraud  or  mistake,  will  be 
conclusively  presnmed  to  know  its  terms  and  will 
not  be  permitted  to  plead  ignorance  of  its  con- 
tents."^ However,  any  attempted  limitation  of  lia- 
bility contained  in  a  bill  of  lading  or  a  shipping 
receipt  delivered  to  the  carrier  after  acceptance  of 
the  goods  for  transportation  is  inoperative,"  as 
such  special  contract,  to  be  effective,  must  be  made 
contemporaneoosly  with  the  delivery  of  the  goods 
yet  it  has  been  held  that,  where,  at  the  time  of  a 
parol  contract  between  a  shipper  of  live  stock  and 
the  carrier,  the  shipper  expected  to  s^  a  written 
contract,  and  he  subsequently  did  so,  he  was  not  in 
a  position  to  avoid  the  force  of  provisions  in  the 
written  contract  limiting  the  liability  of  the  car- 
rier to  damages  occurring  on  its  own  line.'^ 

[$  876]  (3)  Oonsideiation  for  Oontract  Trfmlting 
Idability.  No  consideration  need  be  shown  to  sup- 
port an  agreement  for  a  limitation  of  the  character 
under  consideration,  for  the  reason  that  the  car- 
rier is  under  no  obligation  to  assume  liability  for 
loss  or  injury  on  the  line  of  a  connecting  carrier." 
If  a  consideration  was  necessary,  the  shipment  itself 
would  suffice."  So  also  the  increased  facilities  and 
lessened  expense  received  by  the  shipper  in  the 
transmission  of  his  goods  to  a  distant  destination 
requiring  several  lines  to  be  traversed  by  means  of 
such  an  arrat^ment  among  the  carriers,^  or  a  re- 
duced rate  of  transportation,*'^  would  be  a  snffl- 
eient  consideration. 


877]  (4)  Waim  of  LbnitaUon.  One  con- 
necting carrier  has  no  power  to  waive  a  stipulation 
limiting  liability  for  loss  or  injury  to  the  line  on 
which  it  occurred  so  as  to  affect  another  connect- 
ing carrier;*'  nor  has  the  station  agent  of  a  con- 
necting line  authority  to  waive  such  stipulation.*^ 

878]  e.  Bight  of  Oarrier  to  Hake  Thxongh 
Contract  of  Carriage  and  Also  to-  Limit  Liability  to 
Its  Own  Line.  Even  where  contracts  limiting  a  car- 
rier's liability  are  not  prohibited  by  statute,  there 
is  some  conflict  of  authority  as  to  whether  a  carrier 
can  make  a  through  contract  of  tnuisportation  and 
also  limit  its  liability  to  ioas  or  injury  on  its  own 
line.« 

View  that  contract  permissible.  In  some  juris- 
dictions the  rule  is  laid  down,  apparently  without 
qualification,  that  an  initial  carrier  may  make  a 
contract  of  through  carriage  to  destination  over 
connectii^  lines  and  at  the  same  time  limit  its  lia- 
bility for  loss  or  injury  to  such  loss  or  injury  as 
occurs  on  its  own  line;"  but,  in  the  absence  of  any 
stipulation  to  the  contrary,  the  carrier  making  a 
contract  of  through  carriage  is  responsible  for  loss 
or  injury  occurrii^  on  connecting  Unes.*^ 

The  contrary  view.  On  the  other  hand,  it  has 
been  held  in  a  number  of  jurisdictions  where  the 
question  seems  to  be  unaffected  by  statute  that, 
where  a  carrier  contracts  to  carry  goods  to  their 
destination  over  a  connecting  line,  a  clause  in  the 
contract  of  shipment  which  limits  its  liability  to 
loss  or  injury  occurring  on  its  own  line  is  invalid 
and  inoperative  as  to  loss  or  injury  occurring  on 
the  connecting  line,  where  the  loss  or  injury  is 
due  to  the  n^ligence  of  the  agents  or  servants  of 
the  connecting  carrier.^  Under  a  statute  providing 


Wabash  R.  Co.  v.  Harris,  55  IlL  A. 

159. 

38.  Allen  v.  Canadian  Pac.  R.  Co., 
42  Wash.  64,  84  P  620.  7  AnnCaB 
46S  (where  the  court  said:  "Even 
conceding,  without  deciding,  that 
these  conditions  are  reasonable  and 
could  be  enforced  it  agreed  to,  they 
are  in  very  fine  type,  almost  impos- 
sible for  anyone  not  accustomed  to 
them  to  read,  and  frequently,  as  in 
this  case,  made  more  illegible  by  the 
use  of  stamps  which  cover  large 
parts  of  the  printed  matter;  and 
without  deciding  whether  or  not  the 
shipper,  having  made  the  other  con- 
necting shippers  his  agents  In  hand- 
ling the  goods  whitm  he  started, 
would  be  bound  by  the  action  of  such 
agents,  and  could  not,  therefore, 
escape  the  common  law  liability 
which  attaches  to  carriers,  we  think 
that  this  and  similar  expressions  or 
announcements  in  bills  of  lading  and 
receipts,  etc..  can  In  no  wise  be  said 
to  be  contracts  which  bind  parties 
to  business  transactions").  See  also 
Patterson  v.  Kansas  City,  etc.,  H. 
Co.,  56  Mo.  A.  667  (holding  that, 
where  every  portion  of  the  Dill  of 
lading  is  Clearly  legible,  a  shipper 
cannot  evade  a  stipulation  limiting 
the  liability  of  a  carrier  to  injuries 
or  losses  occurring  on  Its  own  line 
merely  by  showing  that  the  stipula- 
tion was  printed  In  small  type  on 
the  back  of  the  bill,  and  that  a  por- 
tion of  the  back  of  the  bill  was 
stamped  over  with  the  word  "orig- 
inal"). 

34.  Mulligan  v,  Illinois  Cent.  R. 
Co.,  36  Iowa  ISl,  14  AmR  514, 

35.  Northern  Pac.  R,  Co.  v.  Amer- 
can  Trading  Co.,  195  U.  S.  439.  2B 
set  84.  49  lT.  ed.  269;  Louisville,  etc., 
R.  Co.  V.  Meyer,  78  Ala.  597. 

36.  Southern  R.  Co.  v.  Levy,  144 
Ala.  614,  39  S  95. 

37.  Chicago,  etc..  H.  Co.  v.  Halsell, 
36  Tex.  Civ.  A.  622,  81  SW  1243. 

38.  Hance  v.  Wabash  Western  R. 
Co..  56  Mo.  A.  476. 

38.  McNeill  v.  Atlantic  Coast  Line 
R.  Co..  161  Ala.  Sl».  49  S  797. 


40.  Phifer  v.  Carolina  Cent.  R. 
Co.,  89  N.  C.  an,  46  AmR  687. 

41.  Western  R.  Co.  v.  Harwell,  97 
Ala.  341,  11  S  781. 

45.  Gulf,  etc..  R.  Co.  v.  Williams, 
4  Teat.  Civ.  A.  294,  23  SW  626. 

48.    Gulf,  etc..  R.  Co.  v.  Clarke,  5 
Tex.  Civ.  A.  647,  24  SW  366. 
44.    See  supra  99  870-874. 
48.    See  Infra  notes  46-49. 

46.  Hartley  v.  St.  Louis,  etc.,  R. 
Co..  115  Iowa  612.  89  NW  88  (crit- 
icizing cases  infra  note  48,  and 
holding  that  Code  |  2074,  providing 
that  no  contract  shall  exempt  a  rail- 
way corporation  from  a  llabillfy 
which  would  have  existed  had  no 
contract  been  made,  does  not  Invali- 
date a  limitation  of  liability  In  a 
contract  by  which  a  railroad  com- 
pany contracted  to  transport  prop- 
erty from  one  point  to  another,  such 
transportation  necessarily  Involving 
the  use  of  connecting  lines,  and  by 
the  same  Instrument  provided  that  it 
should  not  be  liable  for  the  negli- 
gence of  such  connecting  carriers); 
McCarn  v.  International,  etc.,  R.  Co.. 
84  Tex.  352,  19  SW  547,  31  AmSR  51. 
16  LRA  39  [dist  Galveston,  etc..  R. 
Co.  V.  Allison,  69  Tex.  193,  and  overr 
Gulf,  etc.,  R.  Co.  V.  Vaughn,  (A.)  16 
SW  775]:  Texas,  etc.,  R.  Co.  v. 
Adams,  78  Tex.  372.  14  SW  666,  22 
AmSR  56.  See  also  Gulf,  etc.,  R. 
Co.  v.  Boird.  76  Tex.  256.  12  SW  530; 
Southern  Pac.  Co.  v.  Prultt,  (Tex. 
Civ.  A.)  90  SW  691  (both  cases  seem- 
ing to  sustain  this  principle,  at  least 
inferentlally).  Contra  Quit  Coast  R. 
Co.  V.  Oolalng,  S  Tex.  A.  Civ.  Cas. 
9  33. 

[a]  Season  for  rnls. — "Can  an  ob- 
ligation, based  alone  on  contract, 
arise  In  the  face  of  an  express  agree- 
ment that  It  shall  not  exist?  That 
is  the  question  Involved  in  this  and 
like  cases,  and  to  It,  in  our  opinion, 
there  can  be  but  one  answer.  No 
court  will  assert  that  a  common  car- 
rier Is  under  obligation  to  carry  or 
to  contract  to  catry  beyond  its  own 
line;  but  the  decision  to  which  we 
have  referred,  and  any  others  that 


may  be  In  harmony  with  It,  In  effect 
hold  that  the  reception  of  freight 
destined  and  known  to  b«  destined 
to  a  point  beyond  the  carrier's  line 
who  receives  It, -when  the  rate  for 
through  transit  is  fixed  by  that  car- 
rier, constitutes  a  contract  by  which 
that  carrier  assumes  the  duties  and 
obligations  of  a  common  carrier  for 
through  transit,  and  thereby  be- 
comes liable  for  the  negligence  of 
every  connecting  carrier  In  the  route, 
notwithstanding  the  Initial  carrier. 
In  the  paper  which  evidences  the 
only  oontract,  expressly  contracts 
that  it  shall  not  be  so  bound.  Such 
a  construction  of  such  a  contract. 
It  seems  to  us,  violates  every  recog- 
nized canon  of  construction  appli- 
cable to  such  a  matter,  and  denies 
effect  to  the  clearly  expressed  In- 
tention of  the  parties,  when  the  law 
Interposes  no  obstacle  to  the  enforce- 
m«nt  of  such  intention  based  on 
grounds  of  public  policy  or  other 
reason.  It  seems  to  us  a  mistake 
to  assume  that  the  initial  carrier, 
throughout  an  entire  route  formed 
by  two  or  more  independent  but  con- 
necting lines,  h>ecomes  a  common 
carrier  when  neither  the  rules  of  law 
nor  the  contract  of  the  parties 
creates  that  relation,  and  upon  this 
false  assumption  to  base  the  propo- 
sition that  It  cannot  exempt  Itself 
from  llabildty  for  the  negligence  of 
a  connecting  carrier  because  the  lat- 
ter is  the  agent  or  servant  of  the 
former.  If  the  relation  be  conceded, 
the  proposition  based  on  it  would  be 
a  sequence;  but  that  falling,  the  con- 
clusion drawn  from  It  fails."  Mc- 
Carn v.  Internationa],  etc.,  R.  Co.,  84 
Tex.  352.  368.  19  8W  B47,  81  AmSR 
51,  16  LRA  39. 

47.  Gulf,  etc.,  R.  Co.  v.  Balrd.  75 
Tex.  266,  12  SW  630;  Southern  Pac. 
Co.  V.  Prultt,  (Tex.  OIv.  A.)  90  SW 
691.    See  also  supra  |  848  et  seq. 

48.  U.  a.— Kentucky  Bank  v. 
Adams  Express  Co.,  93  U.  S.  174.  33 
L.  ed.  872;  Smeltzer  v.  St.  Louis, 
etc..  R.  Co..  158  Fed.  649. 

Ark.— St.  LoulB  iSoi^weHtent^R. 
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that,  when  a  carrier  issues  a  through  bill  of  ladii^ 
for  the  transportation  of  goods  to  destination  over 
a  connecting  line,  it  shall  be  liable  for  any  Iosb 
caused  by  the  negligence  of  any  connecting  line,  a 
carrier  cannot  contract  for  a  through  shipment  and 
at  the  same  time  exempt  itself  from  liability  on 
account  of  loss  or  injury  due  to  the  negligence  of 
connecting  carriers.^ 

879]  f.  Duty  to  Notify  Oonnecting  Carrier 
of  ArriTal  of  Goods.  It  is  the  duty  of  the  initial 
carrier  to  notify  the  succeeding  carrier  of  the  ar- 
rival of  the  goods  at  the  point  where  the  latter  is 
to  receive  them  "  and  until  such  notice  is  given  it 
remains  liable  for  the  safety  of  the  goods."^  There 
is  no  complete  deKvery  to  the  succeeding  line,  and 


no  liability  on  the  part  of  the  latter  arises  until 
after  such  notice."  This  duty,  it  has  been  said, 
exists  particularly  in  cases  where  live  stock  is  beii^ 
carried,  it  being  always  important  in  such  eases  that 
close  connections  shall  be  made."*  This  notice  must 
be  given  to  some  representative  of  the  succeeding 
line  authorized  to  receive  it."*  It  is  not  necessary, 
however,  to  give  notice  to  the  oonsignoc  of  the  deliv- 
ery to  a  succeeding  carrier." 

880]  4.  Duty  to  DeUver  Goods  to  Oonnectiiig 
Carrier — a.  In  Oweral.''  Where  goods  are  to  be 
transported  to  a  point  beyond  the  terminus  of  the 
initial  carrier,  it  is  the  duty  of  such  carrier  to  de- 
liver the  goods  to  the  connecting  carrier  to  be  for- 
warded on  its  line,"  within  a  reasonable  time,*^ 


Co.  V.  Wallace.  90  Ark.  138.  118  SW 
412,  22  LRANS  379;  Eureka  Sprlnss 
R.  Co.  V.  Tlmmons,  51  Ark.  4h9,  11 
SW  690. 

Conn. — Murray  v.  Lehleh  Valley 
R.  Co.,  G6  Oonn.  512,  34  A  606,  32 
LRA  639. 

Kan. — Chicago,  etc.,  R.  Co.  v.  Mar- 
tin. 59  Kan.  437,  63  P  461. 

Ky. — Ireland  v.  Mobile,  etc.,  R. 
Co..  49  SW  188.  453.  20  KyL  1586. 

N€br. — St.  Joseph,  etc.,  R.  Co.  v. 
Palmer,  38  Nebr.  463.  56  NW  957,  22 
LRA  335:  Chtcago.  etc.,  R.  Co.  v. 
Western  Hay.  etc.,  Co.,  2  Nebr,  <TJn- 
Off.)  784,  90  NW  20B. 

N,  Y. — Jennlnes  v.  Grand  Trunk 
R.  Co.,  127  N.  Y.  438.  28  NE  394; 
Condlct  V.  Grand  Trunk  R.  Co.,  54 
N.  Y.  500. 

Oh. — Cincinnati,  etc.,.  R.  Co.  V. 
Fontiu:^.  19  Oh.  St  221,  2  AmR  391: 
Fatman  v.  Clnolnnatt,  etc.,  R.  Co.,  2 
Disn.  248. 

Tenn. — Merchants'  DUpatch  Transp. 
Co.  V,  Bloch.  86  Tenn.  392,  6  SW  881. 
6  AmSR  847. 

[a]  The  raason  aaalffncd  (1)  for 
this  view  la  that  the  carrier,  by  the 
terms  of  the  contract,  makes  the  con- 
necting carrier  its  a^ent.  and  any 
contract  by  a  carrier  which  attempts 
to  avoid  llabtllty  for  loss  or  injury 
caused  by  its  own  neKltRence  or  by 
that  of  its  agents  or  servants  Is  void 
as  against  public  policy.  Ireland  v. 
Mobile,  etc.  R.  Co..  105  Ky.  400,  49 
SW  188,  453,  20  KyL  1586;  Cincin- 
nati, etc.,  II.  Co.  V.  Pontius,  19  Oh. 
St.  221.  2  AmR  391;  Merchants'  Dis- 
patch Tranxp,  Co.  v.  Block.  86  Tenn. 
393.  And  see  supra  |  196  et  seq. 
(2)  The  same  reason  for  prohibiting 
the  carrier  from  limiting  its  liabil- 
ity for  injuries  caused  by  neKllRenco 
on  Its  own  line  exists  in  respect  to 
the  negligence  of  connecting  carriers 
under  a  contract  of  this  character. 
The  only  essential  difference  is  that 
the  distance  covered  by  the  under- 
taklnPT  is  increased  and  the  number 
of  the  carrier's  agents  multiplied. 
No  reason  exists  in  either  of  these 
facts  for  relaxing  the  rule  against 
limitinft  liability  for  negligence, 
rinclnnatl,  etc..  R.  Co.  v.  Pontius,  19 
Oh.  St.  221.  2  AmR  391. 

49.  Western  Sash.  etc..  Co.  v.  Chi- 
cago, etc..  R.  Co.,  177  Mo.  641,  76  SW 
99H;  Marshall,  etc.  Grain  Co.  v.  Kan- 
sas City,  etc.,  R.  Co..  176  Mo.  480. 
75  SW  638.  98  AmSR  508:  Miller 
drain,  etc..  Co.  v.  Union  Pac.  R.  Co., 
138  Mo.  658.  40  SW  894;  M'CCann  v. 
Kddy.  133  Mo.  59.  33  SW  71.  35  LRA 
110;  Dimmitt  v.  Kansas  City,  etc..  R. 
Co..  103  Mo.  433,  IB  SW  761;  Bockser- 
man  v.  St.  LouLs.  etc.,  R.  Co..  169  Mo. 
A.  1G8.  152  SW  389;  Lord,  etc.  Co.  v. 
Texas,  etc..  R.  Co.,  165  Mo.  A.  175.  134 
SW  111;  Simmons  Hardware  Co.  v. 
St.  Louis,  etc..  H.  Co.,  140  Mo.  A.  130. 
120  SW  663;  Hardin  Grain  Co.  v. 
MI.'>KOurI  Pac.  R.  Co..  120  Mo.  A.  203. 
96  SW  681;  McLendon  v.  Wabash  R. 
Co..  119  Mo.  A.  128,  96  SW  943;  Rat- 
llff  V.  Qulncy.  eto..  R.  Co..  118  Mo. 
A.  644.  94  SW  1005;  Bushnell  v.  Wa- 
bn.sh  P.  Co..  118  Mo.  A.  61«.  94  SW 
1001:  BuffinfTton  v.  Wabash  R.  Co., 
118  Mo.  A.  476.  94  SW  991:  Nenno  v. 
Chicago,  etc..  R.  Co.,  105  Mo.  A.  540, 


80  SW  24;  Jones  v.  St.  Louis,  etc.. 
R.  Co..  89  Mo.  A.  653;  Popham  v. 
Barnard.  77  Mo.  A.  619;  Marshall  v. 
Kansas  City,  etc..  R,  Co..  74  Mo.  A. 
81:  State  Nat.  Bank  v.  Chicago  Great 
Western  R,  Co..  72  Mo.  A.  82.  See 
also  Missouri,  etc.,  R.  Co.  v.  McCann, 
174  U.  S.  580.  19  set  765.  43  L.  ed. 
1093;  Milssouri  Pac.  R.  Co.  v.  Baden, 
80  Kan.  405,  102  P  502  (both  cases 
declaring  the  law  of  Missouri). 

[a]  wliat  Is  a  ooutnwt  of  throofh 
■UpnMnt. — Goods  were  delivered  to 
a  carrier  for  shipment  to  a  point 
outside  the  state.  Before  the  ship- 
ment v,<a8  made,  the  shipper  inquired 
of  the  agent  of  the  carrier  whether 
it  carried  goods  to  that  place,  and 
was  informed  that  it  did.  The  car- 
rier issued  a  bill  of  lading  which  In- 
dicated the  place  of  destination,  and 
which  recited  that  the  <Mrrler  re- 
ceived the  goods  to  be  forwarded 
subject  to  the  rules  and  conditions 
printed  on  the  regular  shipping  bills. 
The  place  of  destination  was  not  on 
the  carrier's  line,  but  on  the  line  of 
another  carrier,  with  which  a  joint 
traffic  arrangement  existed.  It  was 
held  that  the  contract  was  for  through 
shipment,  and  under  Rev.  St.  (1889) 
j  944.  the  initial  carrier  was  liable 
for  the  negligence  of  the  connecting 
carrier  causing  Injury  to  the  goods, 
notwithstanding  a  stipulation  fn  the 
bill  of  lading  Limiting  the  liability  of 
the'  initial  carrier  to  its  own  line. 
Western  Sash,  etc.,  Co.  v.  Chicago, 
etc.  R.  Co..  177  Mo.  641,  76  SW  998. 

60.  Selma,  etc.,  R.  Co.  v.  Butts,  43 
Ala.  385.  94  AmD  694;  Louisville, 
etc..  R.  Co.  V.  Bourne.  29  SW  975,  16 
KyL  825;  Dunn  V.  Hannlba'l,  etc.,  R. 
Co.,  68  Mo.  268;  Sprague  v.  New  York 
Cent.  R.  Co.,  62  n!  637. 

51.  Sprague  v.  New  York  Cent.  R. 
Co.,  62  N.  Y.  637. 

93.  Sprague  v.  New  York  Cent.  R. 
Co..  53  N.  Y.  637. 

53.  Dunn  v.  Hannibal,  etc.,  R.  Co.. 
68  Mo.  268. 

64.  Selma.  etc,  R.  Co.  v.  Butts, 
43  Ala.  385.  94  AmD  694. 

55.  Mason  v.  Grand  Trunk  R.  Co.. 
37  U.  C.  Q.  B.  163. 

66.  Saqnisltas  and  snfloleuoy  of 
final  a«llv«ry  genenllr  see  Infra  i 
888. 

Xmty  of  Carrier  "by  water  to  for- 
ward  Ktalvment  see  Snipping  [36  Cyc 
2191. 

87.  XT.  S. — Pennsylvania  R.  Co.  v. 
Jones,  155  U.  S.  333.  15  SCt  136,  39 
L.  ed.  176;  Boston  v.  Pennsylvania 
R.  Co.,  116  Fed.  235  [aff  119  Fed.  808. 
5fi  CCA  320,  and  certiorari  den  189 
U.  S.  511.  23  set  850,  47  L.  ed.  923], 

Ala. — Mt.  Vernon  Co.  ■  v.  Alabama 
Great  Southern  R.  Co..  92  Ala.  296, 
8  S  687. 

Ark. — St.  Louis,  etc.  R.  Co.  v. 
Marrs.  60  Ark.  637,  31  SW  42  (recog- 
nizing the  rule). 

Ky. — Chesapeake,  etc..  R.  Co.  v. 
O'f^ra.  144  Ky.  561.  139  SW  803: 
Loutsvllle.  etc..  R.  Co.  v.  Central 
Stock-Yards  Co..  133  Ky.  148,  97  SW 
778,  80  KyL  18;  Seasongond  v.  Ten- 
nessee, etc,  Transp.  Co.,  54  SW  193, 
21  KyL  1142.  49  LRA  270. 

Md, — Shockley  v.  Pennsylvania  R. 
Co..  109  Md.  123,  71  A  437. 


Mo. — James  S.  Davis  Clothing  Co. 
v.  Merchants'  Dispatch  Transp.  Co.. 
106  Mo.  A.  487.  81  SW  226;  McCarthy 
V.  Torre  Haute,  etc.,  R.  Co.,  9  Mo.  A. 
159. 

Nebr. — Fremont,  etc.,  R,  Co.  v. 
Waters,  50  Nebr.  692.  70  NW  225. 

Oki. — St.  Louis,  etc..  R.  Co.  v. 
Close.  42  Okl.  105,  140  P  1176;  St. 
Louia.  etc.,  R.  Co.  v.  McGivney,  19 
Okl.  361,  91  P  693. 

Pa. — Eckert  v.  Pennsylvania  R, 
Co.,  211  Pa.  2G7.  60  A  781,  17  AmSR 
571. 

Tenn. — East  Tennessee,  etc.,  R.  Co. 
V,  Nelson,  1  Coldw.  272. 

Tex. — Texas,  etc..  R,  Co.  V.  Byers, 
(Civ.  A.)  84  SW  1087. 

W.  Va. — WllliamBport  Hardwood 
Lumber  Co.  v.  Baltimore,  etc.,  R. 
Co..  7]  W.  Va.  741.  743,  77  SE  333 
[cit  Cyc]. 

Wis. — ^Hooper  v.  Chicago,  etc.,  R. 
Co..  27  Wis.  81.  9  AmR  39. 

"The  simple  deposit  of  the  goods 
by  the  carrier  In  his  depot,  unaccom- 

ranied  by  any  act  indicating  an  in- 
entlon  to  renounce  the  obligation 
of  a  carrier,  will  not  change  or  mod- 
ify even  his  liability.  It  may  be  that 
circumstances  may  arise  after  the 
goods  have  reached  the  depot  whk:h 
would  justify  the  carrier  In  ware- 
housing them,  but  if  he  had  reason- 
able grounds  to  anticipate  the  occur- 
rence of  these  adverse  circumstances 
when  he  received  the  goods,  he  can- 
not by  storing  them  change  his  re- 
lation towards  them."  Michigan 
Cent.  R.  Co.  v.  Mineral  Springs  Sifg. 
Co..  16  Wall.  (U.  S.)  318,  325,  21  L. 
ed.  297. 

[a]  Bole  applted^— A  carrier  of 
frefgnt.  which  owned  no  line  of  rail- 
way, but  made  shipments  in  its  cars 
over  other  lines,  received  goods  for 
shipment  under  a  bill  of  lading  in 
which  the  destination  was  marked, 
"St.  Joseph,  Mo.,"  and  In  the  body 
of  which  appeared  the  words.  "Two 
(2)  cases  clothing  c/o  M.  P.  R.  R.." 
and  also  a  statement  that  the  goods 
were  "marked,  consigned  and  des- 
tined, as  Indicated  below,  to  be  car- 
ried over  the  line  to  said  destination, 
or  to  be  delivered  to  another  carrier 
on  the  route  to  said  destination."  It 
was  held  that,  conceding  that  the 
contract  bound  the  carrier  only  to 
deliver  the  goods  to  the  M  P  rail- 
road, and  not  to  St.  Joseph.  Its  re- 
sponsibility did  not  cease  until  It 
made  delivery  to  that  road;  and  that 
a  transportation  company,  to  which 
such  carrier  delivered  the  goods,  to 
be  delivered  by  It  to  the  M  P  rail- 
road, was  its  agent,  for  the  default 
of  which  It  was  liable.  James  S. 
l>a\'1s  Clothing  Co.  v.  Merchants'  Dis- 
patch Transp.  Co..  106  Mo.  A.  487,  81 
SW  226. 

[b]  Ordinary  care  In  aaUvary 
neo*««ary. — A  railroad  company,  in 
the  transportation  of  cattle,  Is  bound 
to  use  ordinary  care  in  handling  and 
delivering  them  to  connecting  car- 
riers, and  to  afford  reasonable  oppor- 
tunities for  feeding  and  watering  In 
tmnslt.  Texas,  etc..  R.  Co.  v.  Byers. 
(Tex.  Civ.  A.)  84  SW  1087. 

58.  Chesapeake,  etc..  R.  Co.  v. 
O'Gara.    144    Ky.    561.    139    SW  803; 


Porl»t*reuM»aamopaii«it«andoluuiVM  In  the  law  see  cumulattve  Annotations,  same  title,  page  an4LneZe«aiaber. 
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and  in  good  condition  fox  trazuportaton."*  The 
daty  of  the  eonneeting  earner  is  not  disohaiged 
until  it  has  been  imposed  on  the  ouricr  next  in 
order.~  To  relieve  the  initial  carrier  from  liability 
and  chaise  the  connecting  earner  for  loss  or  injury, 
a  complete  delivery  by  the  initial  earrier  is  re- 
quisite." However,  in  the  absence  of  special  con- 
tract,  the  initial  earrier  is  under  obligation  to 
allow  its  ears  in  which  the  goods  are  shhiped  to 
go  over  the  connecting  line,^  nor  is  it  bound  to  load 
the  goods  on  the  connecting  carrier's  cars,"'  But  if 
the  carrier  assumes  through  transportation  of  live 
stock,  it  must  deliver  such  stock  at  the  terminus  of 
its  road  to  the  connecting  carrier  in  a  car  suitable  to 
transport  it  to  its  final  destination."  Where  trans- 
portation is  divided  into  two  separate '  imd  inde- 
pendent stages,  and  tiie  initial  bill  of  lading  im- 
poses no  duty  to  deliver  the  car  to  the  eonneeting 
carrier  for  further  transportation,  the  initial  car- 
rier's responsibility  ends  on  its  delivery,  in  good 
order,  to  the  consignor's  agent  at  the  connecting 
point.*'  A  carrier  who  delivers  to  a  connectii^ 
carrier  other  than  the  one  designated  in  the  con- 
tract for  further  transportation  is  liable  for  at 
least  nominal  damage^  even  though  the  goods  ar- 
rive without  delay  or  injury.** 


EJaat  Tennessee,  etc.,  R,  Co.  v.  Nel- 
son, 1  Coldw.  <Tenn.)  272. 

69.  Buston  v.  Pennsylvania  R.  Co., 
116  Fed.  236  i&tt  lift  Fed.  808,  66 
CCA  320,  and  certiorari  den  189  U.  S. 
611.  23  set  850,  47  L.  ed.  9231;  Eck- 
ert  V.  Pennsylvania  R.  Co.,  211  Pa. 
367,  60  A  781,  117  AmSR  671;  Wil- 
liamsport  Hardwood  Lumber  Co.  v. 
Baltimore,  etc.,  R.  Co.,  71  W.  Va.  741, 
77  SB  333. 

"Necessarily  that  means  delivery 
!n  Kood  condition  and  In  such  shape 
aa  to  be  bandied  by  the  connecting 
carrier."  Bckert  v.  Pennsylvania  R- 
Co..  211  Pa.  267,  270.  60  A  781,  107 
AmSR  671. 

[a]  Applying  tlte  rnle,  it  has  been 
held  that  the  carrier's  duty  is  not 
discharged  by  tendering  the  goods 
when  in  an  unfit  condition,  whether 
such  condition  arises  from  an  injury 
received  while  in  the  carrier's  hands, 
or  from  some  unusual  cause.  Where, 
by  reason  of  tire  having  several 
times  broken  out  in  a  shrpment  of 
cotton  while  in  possession  of  a  rail- 
road company,  which  fact  gave  rea- 
son for  believing  that  it  was  more 
than  usually  conibusblble  and  danger- 
ous, a  steamship  company  which  was 
the  next  carrier  under  the  bill  of 
lading,  refused  to  receive  It  when 
tendered,  it  became  the  duty  of  the 
railroad  company  to  have  It  in- 
spected and  put  in  proper  condition, 
although  the  cause  of  the  fires  was 
unknown;  and  the  railroad  company 
could  not  relieve  Itself  from  Habillty 
for  its  failure  to  do  so  by  storing 
the  cotton  In  a  warehouse,  subject 
to  the  owner's  order.  Buston  v. 
Pennsylvania  R.  Co.,  116  Fed.  235 
[aff  119  Fed.  808.  66  CCA  320,  and 
certiorari  den  189  U.  S.  611,  23  SCt 
S50.  47  L.  ed.  923]. 

60.  Texas,  etc..  R,  Co.  v.  Reiss, 
183  U.  S.  621,  22  SCt  253.  46  L.  ed. 
358;  U.  S.  V.  Union  Pac.  R.  Co..  213 
Fed.  332,  130  CCA  34-  Condon  v.  Mar- 
quette, etc.,  R.  Co..  66  Mich.  218,  21 
NW  321.  54  AmR  367. 

61.  Mt.  Vernon  Co.  v.  Alabama 
Great  Southern  R.  Co.,  92  Ala.  296, 
8  S  687;  Famsworth-Emns  Co,  v. 
Chicago,  etc.,  R.  Co.,  128  Tenn.  50, 
157  SW  897. 

Ca]  BeoaoB  for  val: — "The  re- 
sponsibility peculiar  to  a  common 
carrier  Is  not  devolved  on  the  next 
connecting  carrier,  until  the  receiv- 
ing carrier  has  delivered  the  goods 
to  the  former  with  directions  for 
their  shipment — the  place  of  destina- 
tion, and  to  whom  consigned.  Until 
this  iB  done,  the  relation  of  common 
carrier  ta^  not  established  between 


the  shipper  and  the  connecting  car- 
rier," Mt.  Vernon  Co,  v.  Alabama 
Great  Southern  R.  Co.,  92  Ala.  296, 
298.  8  S  687. 

65.  Galveston,  etc.,  R.  Co.  v. 
Jones,  104  Tex.  92,  134  SW  328. 

63.  Galveston,  etc.,  R,  Co.  v. 
Jones,  104  Tex.  92,  134  SW  328. 

64.  Eckert  v.  Pennsylvania  R.  Co., 
211  Pa,  267,  60  A  781,  107  AmSR  671. 

66.  Smith  V.  Gulf,  etc.,  R.  Co.,  177 
Mo.  A.  269,  164  SW  132. 

66.  Chandler  Commn.  Co.  v.  Nash- 
ville, etc.,  R.  Co.,  64  Mo.  A.  144. 

67.  St,  Louis,  etc.,  R.  Co.  v.  Marrs, 
60  Ark.  637,  31  SW  42. 

68.  U.  S.— Michigan  Cent.  R.  Co. 
V,  Mineral  Springs  Mfg.  Co.,  16  Wall. 
318,  21  L.  ed.  297;  Relss  v,  Texas, 
etc.,  R.  Co.,  98  Fed.  633,  39  CCA  149; 
Texas,  etc.,  R.  Co.  v.  Clayton,  84 
Fed.  306.  28  CCA  142  [aff  in  173  U.  S 
348,  19  SCt  421,  43  U  ed.  725];  Peter- 
son V.  Case,  21  Fed.  886. 

111.— IlUnods  Cent.  R.  Co.  v. 
Mitchell.  68  111.  471,  18  AmR  664. 

Iowa. — Banoroft  v.  Merchants'  De- 
spatch Transp.  Co.,  47  Iowa  262,  29 
AmR  482. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Farmers',  etc.,  Live-Stock  Commn. 
Firm,  107  Ky.  63,  62  SW  872,  21  KyL 
708. 

Mass. — Reynolds  v.  Boston,  etc.,  R. 
Co.,  121  Mass.  291. 

Mich. — Reason  v.  Detroit,  etc.,  R. 
Co.,  150  Mich.  50.  113  NW  596;  Con- 
don v.  Marquette,  etc.,  R.  Co.,  66 
Mich.  218,  21  NW  321,  54  AmR  367: 
Moore  v.  Michigan  Cent.  R.  Co.,  3 
Mich.  23.  Contra  Michigan  Cent.  R. 
Co.  v.  Lantz,  32  Mich,  502,  506;  Michi- 
gan Cent.  R.  Co.  v.  Hale,  6  Mich. 
243  (but  these  cases  ^urned  on  pecu- 
liar provisions  in  the  charter  of  the 
railroad  company,  which  it  was  said 
were  "designed  to  adopt  a  certain 
and  independent  rule  relative  to  the 
liability  of  this  company,  to  avoid 
the  uncertainties  of  the  common 
law"), 

Minn. — Kirk  v.  Chicago,  etc.,  R. 
Co..  59  Minn.  161,  60  NW  1084,  50 
AmSR  397;  Irish  V.  Milwaukee,  etc.. 
R.  Co..  19  Minn,  376,  18  AmR  340; 
Lawrence  v.  Winona,  etc.,  R.  Co,,  15 
Minn.  390,  2  AmR  130.  And  see  Blck 
V.  Minneapolis,  etc..  R.  Co..  107  Minn, 
78,  84,  110  NW  505  [oit  Cyc]  (where 
the  question  was  raised  but  not  con- 
sidered). 

Mo. — Cohen  v.  Missouri,  etc.,  R.  Co. 
126  Mo.  A,  244,  102  SW  1029. 

N.  y. — Rawson  v.  Holland,  59  N.  T. 
611,  17  AmR  894;  McDonald  v.  West- 
em  R.  Corp..  34  N.  T.  497;  Xjadue  V. 
Orifflth,  2S  N.  Y.  264.  82  AmD  360; 


When  delivery  is  invracticable.  But  this  duty 
does  not  arise  where  there  is  no  such  connection 
between  tbe  lines  as  to  make  deHvezy  pzaetioable.*' 
881]  b.  Relation  to  Goods  before  DeliTery— 
(1)  In  Gteneial.  Where  a  carrier  receives  goods 
for  transportation  to  a  destination  beyond  its  own 
line,  and  involving  a  delivery  to  a  connecting  car- 
rier, it  does  not  become  warehouseman  of  the  goods 
while  holding  them  at  the  end  of  its  own  line  be- 
fore delivery  to  the  connecting  carrier,  but  its  lia- 
bility remains  that  of  carrier  as  long  as  tbe  custody 
continues.*"  The  universal  rule  is  that  there  must 
be  actual  or  constructive  delivery  to  such  connecting 
carrier,  so  far  as  the  shipper  is  concerned,  before 
the  initial  earrier  can  relieve  itself  from  responsi- 
bility under  its  contract."  The  fact  that,  while  the 
goods  are  being  held  for  delivery  to  the  connectii^ 
carrier,  they  have  been  stored  in  a  warehouse  does 
not  affect  the  operation  of  the  mle.^  It  has  been 
held  that  a  stiptdation  in  a  contract  of  shiinnent  that 
the  liability  of  the  initial  carrier  shall  cease  when 
the  goods  are  ready  to  be  delivered  to  a  connecting 
carrier  is  void;"  but  the  rule  was  held  not  to  apply 
where  the  connecting  carrier  had  no  warehouse  and 
the  goods  were  destroyed  by  Are  in  the  warehouse 
of  the  first  carrier  while  awaiting  transportation 

Goold  v.  Chapin,  20  N.  Y.  259,  75  AmD 
398;  Dunson  v.  New  York  Cent.  R. 
Co.,  3  Lans.  265;  Coyle  v.  Western 
R.  Corp.,  47  Barb.  152. 

Oh. — Erie  R.  Co.  v.  Lockwood.  28 
Oh.  St.  358. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Mathews, 
33  Tex.  Civ.  A.  285.  76  SW  607.  See 
also  Gulf,  etc.,  R.  Co.  v.  Bush,  etc., 
Co..  (Civ.  A.)  136  SW  102. 

Wis. — Wood  V.  Milwaukee,  etc.,  R. 
Co.,  27  Wis.  541,  9  AmR  466LHooper 
V.  Chicago,  etc.,  R.  Co.,  87  Wis.  81, 
9  AmR  439. 

Can, — Merchants'  Despatch  Transp. 
Co.  V.  Hatoly,  14  Can.  S.  C.  572, 

[a]  IdB.'bOlty  of  carrier  Is  rednoed 
to  tHat  of  warehonaamaiL  only  when 
the  contract  of  carriage  has  been 
completed.  Wheeler  v.  Oceanic  Steam 
Nav.  Co.,  62  Hun  75.  6  NYS  101  [rev 
on  other  grounds  125  N.  Y.  165,  26 
NE  248,  21  AmSR  729]. 

[b]  OaiTler  Is  Uabla  for  ajiy  loss 
of,  or  Injury  to,  the  property  until 
dellverr  is  completed,  although  It 
may  be  incident  to  the  duty  of  mak- 
ing delivery  .rather  than  to  the 
transportation  of  the  property.  Larl- 
more  v.  Chicago,  etc.,  R.  Co.,  65  Mo. 
A.  167;  Missouri,  etc.,  R.  Co.  v.  Wells, 
22  Tex.  Civ.  A.  255,  54  SW  939. 

[c]  If  ther*  Is  a  Ontj  to  feed  and 
water  stock  at  the  place  of  transfer, 
it  is  to  be  discharged  by  the  first 
carrier,  and  he  is  responsible  for 
loss  due  to  failure  to  perform  such 
duty.  Texas,  etc..  R.  Co,  v.  Strlb- 
Ilng.  (Tex.  Civ.  A-i  34  SW  1002;  Gal- 
veston, etc.,  R,  Co.  V.  Ivey,  (Tex. 
Civ.  A.)  23  SW  321.  Feeding  and 
watering  see  supra  {  105. 

89.  Louisville,  etc..  R.  Co.  v. 
Farmers',  etc.,  Live-Stock  Commn. 
Firm,  107  Ky.  53,  60,  52  SW  972.  21 
KyL  708. 

70.  Texas,  etc.,  R.  Co.  v.  Clayton, 
84  Fed.  306,  28  CCA  142  [aff  173  U.  S. 
384.  19  SCt  421.  43  L.  ed.  725];  Illi- 
nois Cent.  R.  Co.  v.  Mitchell,  68  III. 
471.  18  AmR  664. 

[a]  Season  for  mis.. — "Public 
policy  .  .  .  will  not  allow  the  carrier 
to  escape  responsibility  on  storing 
the  goods  at  the  end  of  his  route, 
without  delivering  or  an  attempt  to 
deliver  to  the  connecting  carrier.  If 
there  be  a  necessity  for  storage  It 
will  be  considered  a  mere  accessory 
to  the  transportation,  and  not  as 
changing  the  nature  of  the  bailment," 
Michigan  Cent.  R.  Co.  v.  .  Mineral 
Springs  Mfg,  Co.,  16  Wall.  (U.  S.) 
318,  324,  21  L.  ed.  297. 

71.  Loulnrille,  etc..  R.  Oo.  v. 
Farmers',  etc,  Uve-Stock  Commn. 
Firm.  52  «W  972,  f£^lj  708.. 
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by' the  eecond  carrier;^  and  it  has  been  held  that  a 
carrier  oanuot  make  itself  forwarder  only  of  and 
liable  merely  as  a  bailee  for  a  part  of  a  shipment/^ 
[(  882]  (2)  On  Sefnsal  of  Oonnectiiig  Oarrier 
to  Accept  Ooods.  Since  the  duty  of  the  first  car- 
rier is  to  deliver  to  the  second  carrier,  and  its  lia- 
bility is  to  terminate  when  sach  delivery  is  made, 
it  terminates  its  common-law  liability  as  carrier  by 
making  proper  efforts  to  deliver  to  the  connecting 
earrier^  and  having  done  so  it  may,  on  the  refusal 
of  the  connecting  carrier  to  receive  the  goods,  then 
store  them,  and  in  these  circumstances  it  beisomes 
liable  as  warehouseman  only;"  bat  the  initial  car- 
rier must,  by  warehousing  the  goods,  or  by  some  un- 
equivocal w:t,  indicate  its  purpose  to  chuige  its  re- 
lation from  that  of  carrier  of  transportation  to  that 
of  mere  custodian  for  safe-keeinng  or  forwaxdii^;'" 
and,  whore  goods  are  thus  held  tdter  failure  or  re- 
fusal of  the  connecting  carrier  to  receive  them,  it 
is  the  duty  of  the  initial  carrier  to  notify  at  once 
the  aliipper  or  cons^poee,  as  the  case  may  be,'*  unless 
the  property  is  of  such  a  perishable  nature  that  the 
delay  would  be  calculated  to  injure  or  destroy  it 
and,  altho1^rh  on  failing  to  notify  the  owner  its 
responsibility  as  common  carrier  does  not  con- 


tinne,^^  it  will  nevertheless  be  liable  for  any  loss  or 
injury  resulting  from  want  of  sueh  notice;'*  and 
in  the  absence  of  sueh  notice  it  has  be^  held  that 
the  first  carrier  must  exercise  ordinary  care  and 
prudence  in  instructing  another  carrier  to  tranqwrt 
the  consignment."°  The  refusal  of  the  connecting 
carrier  to  receive  the  goods  will  not  render  the  re- 
tention of  them  by  the  flist  earner  a  conversion;"^ 
but  under  such  oirenmstanees,  having  received  the 
goods  for  transportation  involving  their  acceptance 
by  the  connecting  carrier,  the  initial  currier  is  re- 
sponsible as  octnal  custodian,  having  hy  acceptance 
guaranteed  that  they  will  be  forwarted.** 

[$  883]  c.  What  OonstftntM  SniBcient  DdiToiy 
to  Oonnecting  Oarrier.  As  to  what  amounts  to  a 
sufficient  delivery  by  the  initial  carrier,  the  rules 
governing  delivery  to  a  consignee^  are  in  the  main 
applicable.**  If  anythii^  remains  to  be  done  by 
the  initial  carrier,  such  as  the  giving  of  notice  or 
shipping  directions,  or  the  separation  and  identifi- 
cation of  the  goodS)  the  initial  carrier  remains 
liable.^  Where  the  second  carrier  assumes  control 
of  the  goods,  the  requirements  as  to  delivery  are 
satisfied."  However,  a  manual  transfer  of  posses- 
sion is  not  essential;*'  a  coiutmctive  ^ange  of 


79.  Courteen  v.  Kanawha  Dis- 
patch. 110  Wts.  610,  86  NW  176.  B5 
LRA  182. 

73.  Simmons  v.  Law,  4  Abb,  Dee. 
(N.  y.)  241,  3  Keyes  217, 

74.  U.  S. — Texas,  etc.,  R.  Co,  v. 
Clayton,  84  Fed.  305.  28  CCA  142  [aff 
173  U.  S.  884,  19  9Ct  421,  43  L.  ed. 
725];  Demlnff  v.  Korfolk,  etc.,  R.  Co.. 
21  Feci.  26. 

Ark. — LUtle  Rock,  etc.,  R.  Co.  v. 
Odom,  63  Ark.  326,  38  SW  339. 

III. — Illinois  Cent.  R.  Co.  v.  Carter. 
165  Tit.  S70.  46  374,  36  LRA  527; 

Gratiot  St.  Warehouse  -Co.  v.  St. 
Louis,  etc.,  R.  Co.,  122  111.  A.  405  [aff 
221  111.   4i8.  77  NB  675]. 

La. — Dalxell  v.  Steamboat  Saxon, 
10  La.  Ann.  280. 

Md. — Baltimore,  etc.,  R.  Co.  v. 
Schumacher,  29  Hd.  168,  96  AmD 
610. 

Minn.— Wehman  v.  MlnneapoUe. 
etc.,  R.  Co.,  58  Minn.  22,  59  NW 
646. 

Mo. — Cohen  v.  Missouri,  etc.,  R. 
Co..  126  Mo.  A.  244,  102  SW  1029; 
Bennltt  v.  Missourf  Pac,  R.  Co.,  46 
Mo.  A.  656. 

N.  Y.— Mills  V.  Michigan  Cant.  R. 
Co..  45  N.  T.  822,  6  AmR  162. 

Wis. — Wood  V.  Milwaukee,  etc..  R. 
Co..  27  Wis.  B41,  9  AmH  465. 

76.  Texas,  etc.,  R.  Co.  v.  Clayton, 
84  Fed.  306,  308.  ^8  CCA  142  [afC  173 
U.  S.  384,  19  set  421,  43  L.  ed.  7251: 
Cohen  v,  Missouri,  etc..  R.  Co.,  126 
Mo.  A.  244.  102  SW  1029;  Bennltt  V. 
Missouri  Pac.  R.  Co..  46  Mo.  A.  656; 
Ooold  V.  Chapln.  20  N.  T.  259,  76 
AmD  398. 

"Although  the  second  carrier,  after 
notice  and  a  request  to  do  so,  has 
neglected  for  an  unreasonable  time 
to  receive  the  goods,  the  flmt  carrier 
must,  to  exonerate  hlmt>elf  a?  an 
Insurer.  In  some  way  clearly  indi- 
cate his  renunciation  of  the  relation 
of  carrier."  Texas,  etc..  R,  (*o.  v. 
Clayton,  supra:  Goold  v.  Chapin,  20 
N.  Y.  269.  75  AmD  398. 

78.  U.  S. — Peterson  v.  Case,  21 
Fed.  8S5. 

Ala. — Southern  R.  Co.  v.  Wallace, 
175  Ala.  72,  56  S  714:  Louisville, 
etc.,  R.  Co.  V,  Duncan,  137  Ala.  446, 
34  S  986. 

Ky. — Louisville,  etr..  R.  Co.  v. 
Farmers',  etc..  Llve-Stock  Commn. 
Firm,  52  SW  972.  21  KyL  708. 

Me. — Fisher  v.  Boston,  etc..  R.  Co., 
99  Me.  388.  343,  59  A  532,  106  AmSR 
283,  68  LRA  890  fquot  Cyc]. 

Mo. — Leslnsky  v.  Great  Western 
Dlsciatch.  10  Mo.  A.  134. 

N.  Y. — Johnson  v.  New  York  Cent. 
R.  Co.,  33  N.  T.  610,  88  AmD  416,  39 


HowPr  127. 

Tenn. — Louisville,  etc.,  R.  Co,  v. 
Campbell.  7  Heisk.  253. 

[a]  Bale  ftpplled. — Defendant  re- 
ceived cotton  from  a  connecting 
carrier,  to  be  transported  over  its 
line  and  delivered  to  a  steamship 
company  for  further  shipment.  Be- 
fore It  wa«  bendered.  Are  broke  out 
in  two  of  the  cars,  and  on  a  subse- 
quent tender  the  steamship  company 
refused  to  receive  It,  deeming  it  In 
unsafe  condition,  and  the  steamer  on 
which  It  was  to  he  shipped  sailed 
without  It.  Notice  was  promptly 
given  to  the  shipper,  and  Instruc- 
tions asked  for.  but  none  were  given. 
Defendant  again  offered  the  cotton  to 
the  steamship  company  to  be  taken 
on  a  later  vessel,  but,  another  fire 
having  occurred  before  the  time  for 
sailing,  the  company  definitely  re- 
fused to  take  It.  The  owner  was 
again  notified,  and.  no  instructions 
being  received,  defendant  stored  the 
cotton  subject  to  the  owner's  order, 
having  held  It  over  a  month.  De- 
fendant was  In  no  way  responslbl'j 
for  the  fires  nor  for  the  condition  of 
the  cotton.  it  was  held,  that  It 
had  discharged  Its  duty  by  tendering 
the  cotton  to  the  connecting  carrier, 
and  notifying  the  owner  of  Its  re- 
fusal, and  was  not  required  to  put  It 
In  condition  and  again  tender  It.  but 
was  Justified  in  storing  It  to  await 
the  owner's  oi-ders.  Buston  v.  Penn- 
sylvania n.  Co..  119  Fed.  808.  66  CCA 
320  [aff  116  Fed.  235.  and  certiorari 
den  189  U.  S.  611,  23  SCt  860,  47  L. 
ed.  9231. 

77.  Southern  R.  Co.  v.  Wallace, 
175  Ala.  72.  66  S  714;  Louisville,  etc.. 
R.  Co.  v.  Duncan.  137  Ala.  446,  34  S 
988. 

78.  Cramer  v.  American  Mer- 
chants' Union  EJxpresB  Co.,  56  Mo. 
524. 

79.  Cramer  v.  American  Mer- 
chants' Union  Bxpress  Co.,  56  Mo. 
524. 

80.  Louisville,  etc.,  R.  Co.  v.  Dun- 
can, 137  Ala.  446,  84  S  988  (holding 
that  It  is  liable  for  Injuries  to  the 
consignment  caused  by  the  delay  re- 
sulting from  the  selection  of  a 
carrier  having  a  circuitous  route, 
which  might  have  been  avoided). 

81.  Little  Rock,  etc.,  R.  Co.  v. 
Odom.  63  Ark.  326,  38  SW  339. 

sa.  Southard  v.  Minneapolis,  etc., 
R.  Co.,  60  Minn.  382,  62  NW  442, 
619. 

83.    See  supra  I  35S  et  seq. 

64.  U.  S. — Texas,  etc.,  R.  Co.  v. 
Clayton.  84  Fed.  306.  28  CCA  142 
[aft  178  U.  8.  848,  19  SCt  421,  43 


L.  ed.  725]. 

■  Ala. — Mt.  Vernon  Co.  v,  Alabama 
Great  Southern  R.  Co.,  92  Ala.  296, 
8  S  687. 

Conn. — Palmer  v.  Chicago,  etc.,  R. 
Co..  56  Conn.  137,  13  A  818, 

Ga. — Wallace  v,  Rosenthal,  40  Ga. 
419;  Union  Dray  Une  Co.  v.  Hurt, 
30  Ga.  798. 

111. — Illinois  Cent.  R.  Co.  v. 
Mitchell,  68  111.  471,  18  AmR  664. 

Iowa. — McMillan  v.  Chicago,  etc., 
R.  Co.,  147  Iowa  -696.  124  NW  1069. 

Mass. — Reynolds  v.  Boston,  etc., 
Jl.  Co.,«121  Mass.  291. 

Mich. — Moore  v.  Michigan  Cent.  R. 
Co..  3  Mich.  23. 

Mo. — Alexander  v.  McNally,  112 
Mo.  A.  563.  87  SW  1. 

N.  Y. — Thyll  V.  New  York,  etc..  R. 
Co..  92  App.  Dlv.  613,  87  NYS  346; 
Dunson  v.  New  York  Cent.  R.  Co.. 
3  Lans.  265. 

S.  C— Miller  v.  South  Carolina  R. 
Co..  33  S.  C.  359,  11  SE  1093.  9  LRA 
833 

Tenn. — Kentucky  M.  &  F.  Ing.  Co. 
v.  Western,  etc..  R.  Co.."  8  Baxt.  268. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Insur- 
ance Co.  of  North  America,  (Civ.  A.) 
28  SW  237. 

w.  Va. — Lewig  V,  Chesapeake,  etc, 
R.  Co.,  47  W.  Va.  666,  35  SE  90S,  81 
AmSR  816. 

Wis. — Hooper  v.  Chicago,  etc.,  R. 
Co..  27  Wis.  81,  9  AmR  439. 

Can. — Merchants'  I>e8patch  Transp. 
Co.  V.  Hately,  14  Can.  S.  C.  572. 

86.  U.  S. — Bos  worth  v.  Chicago, 
etc..  R.  Co..  87  Fed.  72.  30  CCA  541 
[rev  on  other  grounds  179  V.  S,  442, 
21  SCt  1S3.  45  L.  ed.  2671:  Texas, 
etc.,  R.  Co.  v.  Clayton.  84  Fed.  806. 
28  CCA  142  [aff  173  U.  S.  348,  19 
SCt  421,  43  L.  ed.  725]. 

Ala. — Mt.  Vernon  Co,  v.  Alabama 
Great  Southern  R.  Co.,  92  Ala.  296, 
S  S  687. 

Mass. — Reynolds  v.  Boston,  etc.,  R, 
Co..  121  Mass.  291. 

N.  Y. — .^tna  Ins.  Co,  v.  Wheeler, 
49  N.  Y.  616;  Mills  v.  Michigan 
Cent.  R.  Co.,  46  N.  Y.  622,  6  AmR 
152. 

S.  C. — Miller  v.  South  Carolina  R. 
Co.,  33  S.  C.  369,  11  SE  1093,  9  LRA 
833. 

Tenn. — Farnsworth-Evana  Co.  v, 
Chicago,  etc.,  R.  Co.,  128  Tenn.  60. 
157  SW  897;  Kentucky  M.  A  F.  Ins. 
Co.  V.  Western,  etc.,  R.  Co.,"  8  Baxt 
368. 

86,  Texas,  etc..  R.  Co.  v.  Sconln, 
40  Tex.  Civ.  A.  526.  90  SW  621. 

87.  Texas,  etc..  R.  Co.  v.  Clayton, 
84  Fed.  .105.  308.  28  CCA  142  [»«  178 
U.  S.  384,  19  SCt  421,  43  L.  ed.  725]. 


For  later  asMS,  4e<r«Ittpm«Kta  and  dhaafM  In  the  law  see  eumnlatlva  Annotations,  same  title,  psffumd  note  number. 

Digitized  by  LjOOg  IC 


§§  883^84] 


CABBIEB8 


[IOC.  J.]  537 


possession  from  the  first  to  the  second  carrier  may 
amount  to  a  delivery."  If  there  is  a  common  place 
of  transfer  at  which  the  first  carrier  deposits  the 
goods  ready  to  be  taken  by  the  second  carrier,  such 
deposit  may  constitute  the  necessary  delivery  and 
acceptance,  although  the  agents  of  the  connecting 
carrier  have  not  ezerewed  manual  control  fyrer  the 
goods. 

Placing  in  common  depot.  It  seems  that  where 
the  goods  are  delivered  by  the  first  carrier  to  a 
common  depot,  the  liability  of  the  second  carrier 
docs  not  attach  until  the  Is^se  of  a  reasonable  time 
for  taking  the  goods  away." 

Delivery  of  waybills  covering,  a  shipment  to  a  con- 
necting carrier  is  not  conclusive  of  delivery  of  the 
shipment,  where  the  cars  containing  it  have  yet  to 
be  removed  to  another  track  for  inspection."^ 

884:]  5.  Duty  to  Ctive  Shipping  Directions  to 
Oonnecting  Oarrier.  It  is  the  duty  of  the  carrier 
to  notify  the  connecting  carrier  of  any  facts  with 
reference  to  the  destination  ot  the  goods,  the  method 
of  transportation,  etc.,  which  are  essential  to  en- 

88.  Texas,  etc.,  R.  Co.  v,  Clayton, 
84  Fed.  305.  28  CCA  143  laff  173  U. 
S.  S84,  19  set  421,  4t  L.  ed.  7251: 
Van  Santvoord  v.  St.  John,  <  Hill 
<N.  T.)  157. 

"It  ma;  be  safely  afllrmsd,  aa  a 
proposition  applicable  to  alt  cases, 
that  a  deposit  of  the  coods  with 
notice,  expressed  or  Implied,  a.t  any 
place  where  the  second  carrier  has 
control  of  them,  conformably  with 
usage  created  by  the  courts  of  the 
business  between  the  two  carriers. 
Is  a  sufficient  delivery,  and  dis- 
charges the  flrBt  carrier."  Texas, 
etc.,  R.  Co.  V.  Clayton,  84  Fed.  305, 
308,  28  CCA  142  [afE  173  U.  S.  384, 
19  I^Ct  421,  43  L.  ed.  72E]. 

[a]  Flaolnff  oan  on  tranafw 
traok.^ — (1)  A  car  Is  delivered  to  the 
connecting  carrier  when  it  Is  placed 
on  Its  transfer  track,  and  It  is  noti- 
fied of  that  fact.  St.  Louis,  etc.,  R. 
Co.  V.  Randla,  85  Ark.  127,  107  SW 
6S9:  McWnan  v.  Chicago,  etc.,  R. 
Co..  147  Iowa  596,  124  NW  1069.  (2) 
But  where  the  evidence  showed  a 
prevailing  custom  of  the  placing  of 
a  car  by  a  railroad  on  the  transfer 
track  maintained  by  such  company 
In  a  certain  town.  It  was  not  a  de- 
livery of  the  car  to  defendant  road 
under  such  custom  until  the  car  was 
actually  accepted  by  the  train  crew 
of  defendant,  whose  duty  It  was  to 
carry  It  to  the  place  to  which  the 
car  was  destined.  Seaboard  Air-Line 
R.  Co.  V.  Friedman,  128  Oa.  316,  67 
SE  778. 

[bl  £oadtBtf  on  oonncotliLg- 
earruT^  oara.^ — The  initial  carrier  is 
not  required  to  go  further  than  load- 
ing the  consignment  on  the  connect- 
ing carrier's  cars,  Galveston,  etc., 
R,  Co.  V.  Jones,  104  Tex.  92,  134  SW 
828. 

[c]  Plaoing'  gooda  oa  piar  of  Isl- 
tUa  oarrUr, — JlJ  Where  a  carrier  re- 
ceives lumber  for  shipment  to 
Eurooe  under  a  contract  terminat- 
ing fts  liability  on  delivery  to  the 
steamship  company  or  on  the  steam- 
ship pier,  the  mere  placing  of  the 
lumber  on  the  pier  owned  by  such 
carrier  is  not  sufficient  to  relieve  it 
of  liability  for  loss  of  such  lumber. 
The  pier  on  which  the  lumber  was 
placed  was  not  the  pier  of  the 
ateamahlp  company  but  the  pier  of 
defendant,  entirely  and  wholly  under 
its  control  and  in  Its  custody  and 
over  which  the  steamship  company 
had  no  control.  Lewis  v.  Chesapeake, 
etc.,  R.  Co..  47  W.  Va.  656.  35  SE 
908.  81  AmSR  816.  (2)  It  has  been 
held,  however,  that  there  is  a  delivery 
of  freight  by  a  railroad  company  to 
a  steamship  company,  so  as  to  re- 
lieve the  railroad  company  from 
further  liability,  as  stipulated  in  Its 
bill  of  lading  on  the  happening  of 
such  avant,  iuthongh  It  la  unloaded 
on  a  wharf  belonging  to  the  rail- 
road company,  tha  railroad  company 


able  the  connecting  carrier  properly  to  receive  and 
transport  the  goods,"^  and  its  liability  for  loss  con- 
tinues until  it  has  given  such  shipping  instructions  " 
notwithstanding  delivery  to  the  connecting  earrier."* 
Furthermore,  exemption  in  the  contract  of  carriage 
for  loss  or  damage  beyond  the  line  of  the  initial 
carrier  will  not  relieve  it,  where  such  damage  is 
brought  about  by  its  own  negligent  misdirection.'" 
Excuses  for  failare  to  give  i^mctions.  The  mere 
fact  that  marks  or  labels  on  the  packages  consigned 
indicate  the  point  to  which  they  are  to  go  will  not 
excuse  a  failure  to  transmit  instructions  to  the  suc- 
ceeding carrier.*'  If  the  instructions  are  omitted 
from  the  shipping  bills,  the  initial  carrier  is  re- 
sponsible for  the  failure  of  the  next  line  to  know  of 
them.*'  But,  where  stock  was  carried  over  connect- 
ing raihroads  and  there  was  no- statute  making  it  the 
duty  of  the  first  to  notify  the  second  carrier  that 
the  shipper  wished  to  divert  the  shipment,  and  the 
contract  expressly  provided  that  the  first  carrier 
should  be  relcMed  of  all  liabilities  after  delivery  of 
the  stock  to  the  connecting  carrier,  the  initial  car- 


having  given  the  steamship  company 
notice  by  letter,  which  was  un- 
answered, and  seemingly  acquiesced 
In,  that  unloading  '  of  steamship 
freight  at  that  place  constituted  de- 
livery by  the  railroad  company,  and 
that  thereafter  It  assumed  no  lia- 
bility therefor.  Washburn-Crosby 
Co.  v.  Boston,  etc.,  R.  Co.,  180  Mass. 
262,  62  NE  690. 

[d]  Dellvarr  on  platfont  of  ata- 
UoiL — Where  plalntlft  delivered  a 
valise  to  a  carrier  for  delivery  to  the 
station  agent  at  a  railroad  station, 
and  the  carrier  deposited  the  valise 
on  the  station  platform,  and  left  it 
there.  It  was  liable  in  an  action  for 
its  loss,  although  the  station  agent 
knew  that  the  carrier  always  left 
baggage  on  the  platform.  Alexander 
vTMcNally.  112  Mo.  A.  663.  87  SW  I. 

[ej  SellveiT  to  local  belt  vail- 
votM. — ^A  local  belt  railroad  used 
merely  aa  an  agency  by  an  initial 
carrier  to  deliver  cattle  at  stock- 
yards where  they  were  to  be  taken 
up  by  the  next  connecting  carrier, 
was  not  itself  a  connecting  carrier, 
and  a  delivery  of  the  cattle  to  it  by 
the  Initial  carrier  was  not  a  delivery 
to  the  connecting  carrier.  Texas, 
etc.,  R.  Co.  V.  Scoggln,  40  Tex.  Civ.  A 
626,  90  SW  E21. 

[f]  Placing*  on  depot  tntikj— 
In  the  absence  of  any  evidence  show- 
ing a  course  of  dealing  between 
carriers  by  which  placing  and  leaving 
a  coffined  body  on  a  depot  truck  In 
the  neighborhood  of  the  terminal 
carrier's  tracks  constituted  a  tender 
or  delivery  to  It  for  Immediate  trans- 
portation over  Its  line,  no  Inference 
can  justly  arise  of  a  default  on  Its 
part.  Southern  R.  Co.  v,  Renes,  192 
Ala.  620.  68  S  987. 

89.  Pratt  v.  Grand  Trunk  R.  Co., 
96  U.  S.  43,  24  L.  ed.  336;  Converse 
V.  Norwich,  etc.,  Tranap.  Co.,  33  Conn. 
166;  Barter  v.  Wheeler,  49  N.  H.  9. 
6  AmR  434;  Root  v.  Great  Western 
R.  Co..  55  N.  Y.  636. 

90.  Wood  V.  Milwaukee,  etc.,  R. 
Co..  27  Wis.  641.  9  AmR  466. 

91.  Farnsworth-Evana  Co.  v. 
Chicago,  etc.,  R.  Co.,  128  Tenn.  BO, 
167  SW  897. 

sa.  U.  S. — Bosworth  v.  Carr,  etc., 
Co.,  179  U.  S.  444,  21  SCt  194,  45  L. 
ed.  268;  Rau  v.  Bosworth.  179  U.  S. 
443.  21  SCt  194,  45  L.  ed.  268;  Chi- 
cago, etc.,  R.  Co.' V.  Bosworth.  179  U. 
.S.  442.  21  SCt  183.  46  L.  ed.  267  ["V 
87  Fed.  72,  SO  CCA  641]:  Hunting  El. 
Co.  V.  Bosworth,  179  U.  S.  415.  Sf  SCt 
183,  45  L.  ed.  256. 

Ala. — Southern  R.  Co,  v.  Renes, 
192  Ala.  620,  625,  68  S  987  [cit  Cyc]; 
Mt.  Vernon  Co.  v,  Alabama  Great 
Southern  R.  Co.,  92  Ala.  296,  8  S 
687;  Alabama  Great  Southern  R.  Co. 
V.  Mt.  Vernon  Co.,  84  Ala.  173.  4  S 
356;  Selma,  etc.,  R.  Co.  v.  Butts,  43 
Ala.  386.  94  AmD  694. 

Cal. — Colfax  Mountain  Fruit  Co.  v. 


Southern  Pac.  Co.,  i  Cal.  17nrap..Cas. 
627.  46  P  668. 

Conn. — Palmer  v.  Chicago,  etc.,  R. 
Co..  66  Conn.  137,  13  A  8lf. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Central  Stock  Yards  Co.,  133  Ky.  148, 
97  SW  778.  30  KyL  82. 

Mich. — Rlckerson  Roller-Mill  Co. 
V.  Grand  Raplda,  eta.  R.  Co..  67  HIch. 
110,  34  NW  269;  Hutchinca  v.  I«dd, 
IS  Mich.  493. 

N.  T. — Dana  v.  New  York  Cent., 
etc.,  R.  Co..  60  HowPr  428. 

N.  C— Foard  v.  Atlantic,  etc.,  R 
Co..  53  N.  C.  235.  78  AmD  277. 

Oh. — Little  Miami  R.  Co.  v.  Waah- 
burn.  22  Oh.  St.  324. 

Pa. — Forsytbe  v.  Walker,  9  Pa. 
148. 

8,  C. — Chartrand  v.  Southern  R. 
Co.,  8S  S.  C.  479,  4«S.  87  SE  741  [clt 
Cyc]. 

Tex. — Oulf,  etc.,  R.  Co.  v.  North 
Texas  Grain  Co.,  82  Tax.  Civ.  A.  93. 
74  SW  667;  Booth  v.  Missouri,  etc., 
R.  Co..  (Civ.  A.)  87  SW  168. 

93.  Bosworth  v.  Chicago,  etc.,  R. 
Co.,  87  Fed.  72,  30  OCA  541  [rev 
on  other  grounds  179  U.  S.  442,  21 
SCt  194,  45  L.  ed.  267]. 

94.  Bosworth  v.  Chicago,  etc.,  R. 
Co.,  87  Fed.  72,  30  CCA  641  [rev  on 
Other  grounds  179  U.  S,  442,  21  SCt 
188,  46  L,  ed.  267];  Chicago,  etc.,  R. 
Co.  V.  Fifth  Nat.  Bank,  26  Ind.  A. 
600,  59  NB  43;  St.  Louis,  etc..  R.  Co. 
V.  Miller.  34  Tex.  Civ.  A  528.  79  SW 
43. 

[a]  Thus,  a  cause  of  action  may 
be  predicated  on  the  failure  of  a 
carrier  to  inform  the  connecting 
carrier  that  the  goods  are  shipped 
subject  to  the  shipper's  orders  wnere 
the  connecting  carrier  delivers  the 
goods  without  the  order  of  its  shlp- 

Eer  and  without  presentation  of  the 
ill  of  lading  and  payment  of  the 
draft  attached  thereto,  St.  Louis, 
etc..  R.  Co.  V.  Miller.  34  Tex.  Civ. 
A.  628,  79  SW  43. 

[h]  DalivarT  to  wronc  pwsoa.^ — 
If  oy  reason  of  failure  to  notify  the 
connecting  carrier  that  there  is  an 
outstanding  bill  of  lading  the  con- 
necting carrier  delivers  to  one  not 
entitled  to  the  goods,  the  first  carrier 
is  responsible  to  the  person  to  whom 
the  goods  should  have  been  delivered. 
Chicago,  etc..  R.  Co.  v.  FMfth  Nat. 
Bank,  26  Ind.  A.  600.  59  NE  43. 

95.  North  V.  MerchanCs',  etc., 
TransD.  Co.,  146  Mass,  315,  15  NE 
779;  Johnson  v.  New  York  Cent.  R. 
Co.,  33  N,  Y.  610,  88  AmD  416;  Hoff- 
man V.  Delaware,  etc.,  R.  Co.,  39  Pa. 
Super,  47;  Illinois  Cent.  R.  Co,  v. 
Southern  Seating,  etc.,  Co.,  104  Tenn. 
568,  68  SW  303.  78  AmSR  933,  50 
LRA  729. 

96.  Little  Miami  R.  Co.  v.  Wash- 
burn, 22  Oh.  St.  324. 

97.  Little  MiamLA.  Co.  V.  Wash- 
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rier,  after  deliverii^  the  shipment  to  the  second 
carrier,  was  held  not  liable  for  its  failure  to  notify 
the  latter  that  the  shipper  vished  the  shipment 
diverted." 

Time  of  notice.  It  is  not  required,  however,  that 
the  first  carrier  noti^  the  connecting  carrier  in 
advance  when  the  gpods  will  arrive." 

[f  885]    6.   Initial  Carrier  as  Forwarder.  As 

heretofore  shown,  one  may  be  a  mere  forwarder, 
that  is  to  say,  an  agent  chaiged  with  the  dnty  of 
transporting  goods  without  becoming  a  common 
carrier;*  and  some  courts  have  chosen  to  speak  of 
the  duty  of  the  initial  carrier  to  the  owner  with 
reference  to  sending  the  goods  on  by  a  connecting 
carrier  as  that  of  forwarder  only,  involving  therefore 
liability  for  negligence  rather  than  full  carrier  lia- 
bility* But  regardless  of  this  distinction  it  is  evi- 
dent that  with  reference  to  securing  transportation 
for  the  goods  by  the  connecting  carrier  the  first 
carrier  is  liable  only  for  negligence.^  As  forwarder, 
80  called,  it  is  the  duty  of  the  first  carrier  to  use 
reasonable  care  in  selecting  the  proper  connecting 
carrier,*  but  this  is  the  extent  of  its  duty  in  this 
regard,"  and,  having  used  this  degree  of  care,  the 
forwarder  is  absolved  from  further  liability.'  The 
fact  that  a  connecting  carrier  to  which  the  goods 
are  to  be  transferred  may  be  unprepared  to  continue 
the  transportation  with  due  promptness  does  not 


excuse  a  ne^ect  by  the  first  carrier  to  observe  dili- 
gence in  forwarding  them.*  If  tiie  initial  carrier 
has  transported  goods  over  its  own  lines  to  a  point 
of  intersection  with  the  connecting  carrier,  and  is 
nnable  to  deliver  them  to  such  earrier  without  fault 
on  its  part,  it  has  the  duty  as  a  forwarder  to  exer- 
cise reasonable  care  to  save  loss  of  the  goods  or 
unnecessary  costs  to  the  owner."  In  other  words, 
it  should  use  the  same  d^ree  of  care  that  a  pru- 
dent owner  would  exercise  in  the  same  situation.* 
The  owner  of  the  goods  is  bcmnd  by  any  contract 
between  the  forwa^er  and  the  connecting  carrier.** 
Effect  of  special  statutory  prorisionB.  The  fore- 
going rules  have  no. application  of  course  so  far  as 
interstate  shipments  arc  concerned,  since  by  the 
provisions  of  the  Cwnnack  amendment  the  initial 
carrier  is  liable  for  loss  or  injury  occurring  on  other 
Knes  to  the  same  extent  as  if  such  loss  or  injury 
liad  occurred  on  its  own  Une;"  nor  do  they  apply 
to  intra-statc  shipments  under  state  l^slation  sim- 
ilar to  the  Carmack  amendment." 

886]  7.  Liability  for  Its  Own  Acts  Besolting 
in  Injury  after  Delivery  to  Connecting  Carriers. 
The  first  carrier  may,  by  improperly  dealing  with 
the  goods,  render  itself  liable  to  the  shipi>er,  even 
though  the  actual  loss  resulting  is  not  apparent  until 
the  goods  are  in  the  second  carrier's  hands.''  Thus, 
if  by  delay  in  the  deUvery  to  the  connecting  carrier 


98.  Patton  V.  Texas,  etc.,  R,  Co.. 
(Tex.  Civ.  A.)  137  SW  721. 

99.  Louisville,  etc.,  R.  Co.  v. 
Bourne,  16  KyL,  44B. 

1.    See  supra  {  27. 

[a]  An  agTMmuLt  In  till  of  lad- 
ing "to  forwwrd"  does  not  ot  Itself 
show  that  the  carrier  receiving  the 
goods  takes  them  otherwise  than  aa 
carrier  with  reference  to  Its  duty  to 
deliver  to  a  connecting  carrier. 
Chrlstenson  v.  American  Express  Co., 
15  Minn.  270.  2  AmR  122;  Fischer  v. 
Merchants'  Dispatch  Transp.  Co..  13 
Mo.  A.  133;  Blossom  v.  arimn,  13  N. 
T.  B69,  67  A-mD  75;  Krender  v.  Wool- 
cott.  1  Hilt.  (N,  T.)  223. 

s.    See  cases  infra,  note  i. 

3.  Cal. — Hooper  v.  Wells,  27  Cal. 
11.  es  AmD  211. 

Ind. — Lake  Shore,  etc.  R,  Co.  v. 
Teeters.  (A.)  74  NE  1014  faff  16«  Ind. 
335.  77  NE  699,  5  LRANS  425]. 

Iowa. — Carter  v.  Chicago,  etc..  R. 
Co..  146  Iowa  201.  126  NW  94;  Beard 
V.  St.  Liotvts.  etc.,  R.  Co.,  79  Iowa 
627.  44  NW  803. 

La, — Revlllera  v.  The  John  Bell, 
6  La.  Ann.  544. 

Me.— Plantation  No.  4.  R.  1  v.  Hall. 
61  Me.  517. 

Maan. — Lowell  Wire  Fence  Co.  v. 
Sarfpent.  8  Allen  189;  Northern  R.  Co. 
V.  Fittrhburg  R.  Co..  6  Allen  264. 

Minn. — Chrlstenson  v.  American 
Express  Co..  15  Minn.  270.  2  AmR 
122. 

Mo.— Glover  v.  Cape  Girardeau, 
etc..  R.  Co.,  95  Mo.  A.  369,  69  SW 
699. 

N.  H.— Merrill  v.  American  Ex- 
press Co..  62  N.  H.  514. 

N.  Y, — Btannard  v.  Prince.  64  N.  Y. 
300;  Herafleld  v.  Adams.  19  Barb.  577; 
Goodrich  v.  Thompson,  27  N.  Y. 
Super.  75  [aff  44  N.  Y.  324], 

N.  C. — Foard  v.  Atlantic,  etc..  R. 
Co..  53  N.  C.  235,  78  AmD  277. 

Pa.— American  Express  Co.  v. 
Titus  Second  Nat.  Bank,  69  Pa.  394, 
8  Amit  268;  Hemphill  v.  Chenie,  6 
Watts  &  S.  62. 

S.  C — Maybin  v-  South  Carolina  R. 
Co.,  42  S.  C.  L.  240.  64  AmD  753. 

Tenn.— Post  v.  Southern  R.  Co..  103 
Tenn.  181,  52  SW  301,  66  LRA  481. 

See  also  Southern  Kxnress  Co.  v. 
McVeigh,  20  Gratt.  (61  Va.)  264. 

"When  a  shipper  delivers  goods  to 
a  carrier  to  be  carried  over  succes- 
sive routes  beyond  the  route  of  ,the 
flret  carrier,  he  makes  the  first  car- 


rier his  forwarding  agent  and  his 
acts  in  directing  the  ehipment  or  the 
goods  over  succeeding  routes  are  the 
acta  of  the  owner."  Glov«r  v.  Cape 
Girardeau,  etc..  R.  Co..  95  Mo.  A.  369, 
376.  69  SW  599. 

4.  U.  S. — Buston  V.  Pennsylvania 
R.  Co..  119  Fed.  808.  66  CCA  320  (116 
Fed.  235,  and  certiorari  den  189  U. 
S.  511,  23  set  860,  47  L.  ed.  923]. 

Ala. — Louisville,  etc.,  R.  Co.  v. 
Duncan,  137  Ala.  446.  34  S  988. 

Ind. — Snow  v.  Indiana,  etc.,  R.  Co., 
109  Ind.  422.  9  NE  702. 

La. — DevlUers  v.  The  John  Bell.  6 
La.  Ann.  644. 

Mass. — Slmklns  v.  Norwich,  etc.. 
Steamboat  Co..  11  Cush.  102. 

Mo. — Glover  v.  Cape  Girardeau, 
etc..  R.  Co.,  96  Mo.  A.  369,  69  SW 
599 

N.  Y. — Ingalls  v.  Brooka,  1  EMm. 

Sel.  Cas.  104. 

Tenn. — Poet  v.  Southern  R.  Co.,  103 
Tenn.  184.  52  SW  301.  55  LRA  481. 

fa]    If  dslar  !•  oooMloned  by  the 

failure  to  select  the  connecting  car- 
rier whidh  will  transport  the  goods 
to  their  destination  withtn  a  reason- 
able time,  the  first  carrier  Is  liable. 
McKay  v.  New  York  Cent.,  etc.,  R. 
Co..  50  Hun  563,  3  NYS  708.  See  also 
supra  t  408;  infra  I  900. 

6.  Fowle  V.  ntt,  183  Mass.  351. 
67  NE  343. 

e.  Powle  V.  Pitt,  183  Mass.  361. 
67  NE  343;  Chrlstenson  v.  American 
Express  Co.,  16  Minn.  270.  2  AmR 
122;  Johnson  v.  New  York  Cent.  R. 
Co..  33  N.  Y.  610.  88  AmD  416;  Mills 
v.  Weir,  82  App.  Dlv.  396.  81  NYS 
.801. 

[a]  Thoji,  where.  In  an  action 
agaUnst  forwarders  for  loes  of  goods, 
the  goods  were  shipped  on  the  first 
steamer  leaving  the  port  of  consign- 
ment according  to  the  custom  of  the 
parties,  and  the  vessel  on  which  they 
were  ehlpped  was  not  unseaworthy 
at  the  time  of  her  departure,  plaln- 
tifT  was  not  entitled  to  recover. 
Fowle  V.  Pitt,  183  Mass.  351,  67  NE 

7.  Alexander  v.  PennBylvanln.  R. 
Co..  7  Pa.  Super.  183,  42  WklyNC  181 
(where  It  was  aaid:  "The  obligation 
of  the  flrst  carrier  ia  In  no  sense  con- 
tingent on  the  readiness  or  ability 
of  the  second  to  act  In  the  premises. 
It  is  for  him  to  discharge  his  own 
obligation, 'as  it  arises,  and  he  can- 
not oe  relieved  from  failure  therein 


R. 


V. 


by  any  default  of  the  other"). 

8.  Fisher  v,  Boston,  etc.,  R.  Co., 
99  Me.  338,  59  A  532.  105  AmSR  283, 
68  LRA  390. 

9.  Fisher  v.  Boston,  etc..  R.  Co.. 
99  Me.  338.  59  A  632,  105  AmSR  283, 
68  LRA  390. 

10.  Stoddard   v.   Long  Island 
Co..  7  N.  Y.  Super.  180. 

11.  See  supra  |9  858.  870. 
la.    See  supra  S  861  et  seq. 
13.    Ala. — Selma,   etc..    R.  Co. 

Butts.  43  Ala.  385.  94  AmD  694. 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Coolidge.  73  Ark.  112.  83  SW  833.  108 
AmSR  21.  67  LRA  655.  3  AnnCas  582. 

Cal.— Oolfax  Mountain  Prutt  Co.  v. 
Southern  Pac.  Co..  46  P  668. 

Oa. — Rome  R.  Co.  v.  Sullivan.  2S 
Ga.  228. 

111. — Michigan  Cent.  R.  Co.  v.  Cur- 
tis, 80  111.  324. 

Mass. — Fox  V.  Boston,  etc.,  R.  Co.. 
148  Mass.  220.  19  NB  222,  1  LRA  702. 

Mo. — Popham  v.  Barnard,  77  Mo. 
A.  619. 

Nebr. — Whitnack  v.  CThicaEo.  etc., 
R.  Co.,  82  Nebr.  464,  118  NW  67.  ISO 
AmSR  692.  19  LRANS  1011  and  note. 

N.  Y. — Sherman  v.  Hudson  River 
R.  Co..  64  N.  Y.  254. 

Okl  — Midland  Valley  R.  Co.  v.  Ad- 
kins.  36  Okl.  15.  127  P  867. 

Tenn. — Illinots  Cent.  R  Co.  v. 
Southern  Seating,  etc..  Co..  104  Tenn. 
668.  58  SW  303,  78  AmSIl  933.  60 
LRA  729. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Cunning- 
ham. 51  Tex.  Civ.  A.  368.  113  SW  767; 
IntematSonal.  etc.,  R.  Co.  v.  Aten. 
(Civ.  A.)  81  SW  346;  Hunt  v.  Nutt, 
(Civ.  A.)  27  SW  1031. 

Va. — Norfolk,  etc..  R.  Co.  v.  Har- 
man.  91  Va.  601.  22  SB  490,  60  Am 
SR  856.  44  LRA  389;  Norfolk,  etr.,  R. 
Co.  V.  Sutherland,  89  Ya.  70S.  IT  SB 
127. 

Wis. — Burns  V.  Chtcaeo.  etc.,  R. 
Co..  104  Wis.  646,  SO  NW^827  (recog- 
nizing the  rule). 

[a]  Malm  applied- — (1)  Where  a 
carrier  separated  two  cars  of  pota- 
toes while  they  were  In  transit,  so 
that  the  caretaker  was  prevented 
from  attending  to  one  of  the  cars  and 
the  potatoes  therein  were  frozen,  the 
carrier  was  liable,  notwithstanidinr 
the  potatoes  may  not  have  frozen  un- 
til after  they  were  delivered  to  a 
connecting  carrier.  Whitnack  v. 
Chicago,  etc..  R.  Co..  82  Nebr.  464. 
118  NW  67.  130  AmSR  692.  19  LRA 


For  later  eaieii  derelopmeata  and  ohano*  In  the  law  .see  cumulative  Annotations,  same  title,  p. 
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of  perishable  goods  theiz  loss  is  eaused  iu  the  bands 
of  the  second  earrier,  the  first  carrier  will  be  liable 
and,  if  by  delay  of  the  initial  carrier  in  ^vii^  ship- 
ping directions  to  the  connecting  carrier  there  is 
delay  in  the  transportation,  the  first  carrier  will  be 
responsible  therefor.^"  But  to  render  the  first  car- 
rier liable  it  must  appear  that  its  delay,  and  not 
that  of  the  second  carrier,  was  the  proximate  cause 
of  the  loHs.^°  If,  however,  there  is  concurring  n^- 
ligence  of  both  carriers,  either  will  be  liable.^'  And 
the  shipper  must  take  notice  of  delays  necessarily 
incident  to  transfers  from  one  line  to  another." 

First  carrier  will  not  be  liable  for  conversion  by 
second  carrier,  even  though  there  has  been  negli- 
gence in  properly  advising  the  second  carrier  as  to 
ownership  of  the  property.** 

[$  887]  8.  laability  for  Delay  in  Transporta- 
tion. In  the  absence  of  statute  providing  other- 
wise, the  initial  carrier  is  liable  only  for  delay  oc- 
curring on  its  own  line  both  where  the  contract  of 
transportation  limits  its  liability  to  its  own  line 
and  whore  it  has  not  entered  into  a  through  con- 
tract of  transportation,^  unless  the  delay  occnrrin^ 
on  the  connecting  line  is  due  to  the  initial  carrier's 
n^ligence.^  However,  if  the  first  carrier  has  un- 
dertaken to  carry  the  goods  to  their  destination 


over  connecting  lines,  it  will  be  liable  for  delay  on 
such  connecting  lines  to  the  same  extent  as  on  its 
own  line,^'  in  which  eironmstances  the  connecting 
carriers  must  be  r^arded  as  the  agents  of  the  ini- 
tial carrier.**  And,  independently  of  any  contract 
for  through  transportation,  the  initial  carrier  is  lia- 
ble under  the  Carmaek  amendment  for  any  delay 
occurrii^  on  a  connecting  lino  in  case  of  interstate 
shipments  and  under  this  statute  any  contract  by 
the  initial  carrier  attempting  to  limit  liability  for 
unreasonable  delay  to  its  own  line  would  be  void." 
There  is  a  damage  or  injury  to  the  goods  themselves 
by  delay  in  transportation,  where  it  is  shown  that 
the  delay  in  transportation  has  caused  the  goods  to 
depreciate  in  value  iu  the  market  of  their  destina- 
tion." 

888]  9.  Inability  on  Receipt  of  Goods  for 
Eetnm  to  Sbipper.  The  initial  carrier  is  liable  for 
injuries  to  goods  occurring  on  its  line  if  they  are 
received  back  from  the  connecting  carrier  on  a  re- 
turn of  the  goods  to  the  point  of  shipment." 

889]  C.  Rights,  Dnties,  and  Liabilities  of  In- 
termediate and  Terminal  Carriers^ — 1.  Duty  to 
Beceive  and  Transport  Goods.  The  duty  of  an  in- 
termediate or  terminal  carrier  to  receive  goods  ten- 
dered for  transjjortation  by  the  preceding  carrier 


NS  1011.  (8>  Where  the  decay  of 
cabbages  transported  by  successive 
carriers  began  on  the  line  of  the 
Initial  carrier,  It  w«s  liable,  although 
the  decay  continued  on  the  lines  of 
the  succeeding  carriers.  Iijterna- 
tlonal,  etc.,  R,  Co.  v,  Welbourne, 
(Tex  CSV.  A.)  118  SW  780. 

14.  Ark. — St.  L/oula,  etc.,  R,  Co.  v. 
Coolldge.  73  Ark.  112.  93  SW  338,  108 
AmSR  21.  67  LRA  555.  3  AnnCas  682. 

Ga. — Rome  R.  Co.  v.  Sullivan,  25 
Ga.  228. 

111. — Michigan  Cent.  R.  Co.  v,  Cur- 
tis, 80  111.  324:  Rock  Island,  etc.,  R. 
Co.  V.  Potter,  36  111.  A.  590. 

Mass. — Pox  V.  Boston,  etc.,  R.  Oo., 
HS  Mass.  220,  19  NE  222,  1  LRA 
702, 

Okl. — Midland  Valley  R.  Co.  v. 
George,  36  Okl.  12,  127  P  871. 

Tex.^-San  Antonio,  etc..  R.  Co,  v. 
ThompBon.  (Civ,  A.)  66  SW  792. 

[a]  THUS,  where  a  railroad  com- 
pany fails  to  furntsh  cars  at  a  time 
verbally  agreed  on  by  Its  agent,  and 
because  or  such  failure  freight  ship- 
ped falls  to  connect  with  a  tradn  of 
a  connecting  carrier  and  is  damaged 
by  delay,  the  company  Is  liable  there- 
for. Midland  Valley  R.  Co.  v.  George, 
36  Okl.  12,  127  P  871. 

15.  Ala. — Melbourne  v.  Louisville, 
etc..  R.  Co..  88  Ala.  443.  6  S  782, 

Cal. — Colfax  Mountain  Fruit  Co.  v. 
Southern  Pac.  Co..  46  P  668, 

in. — Michigan  Southern,  etc.,  R. 
Co.  v.  Day.  20  111.  375.  71  AmD  278. 

Mo. — Hall  V.  Wabaah  R.  Co..  80 
Mo.  A.  463. 

X,  T.— Sherman  v,  Hudson  River 
R,  Co.,  64  N.  Y.  254. 

Tenn. — Illinois  Cent.  R.  Co.  v. 
Southern  Seating,  etc..  Co.,  104  Tenn. 
568.  58  SW  303.  50  LRA  729. 

16.  Detroit,  etc..  R.  Co.  v.  Mc- 
Kensde,  43  Mich.  609,  5  NW  1031; 
Michigan  Cent.  R,  Co.  v.  Burrows.  33 
Mich.  6. 

17.  'Ft.  Worth,  etc. .  R,  Co.  v. 
Byers.  (Tex,  Civ.  A.)  85  SW  1082. 
But  compare  St.  Louis,  etc..  R.  Co.  v. 
Coolldge.  73  Ark,  112,  83  SW  333,  108 
AmSR  21,  67  LRA  655,  3  AnnCas  582 
(holding  that  recovery  may  be  had 
of  the  initial  carrier  for  injury  to 
perishable  goods  shipped  over  con- 
necting lines,  caused  by  negligent  de- 
lay In  transportation,  although  each 
carrier  was  guilty  of  such  delay, 
there  being  no  evidence  that  the 
damages  were  caused  solely  by  the 
delay  of  the  subsequent  carriers) ; 
L.  Starks  Co.  v.  Manistee,  etc.,  R.  Co.. 
165  Mich.  518.  523.  131  NW  99  (hold- 
ing that,  where,  in  an  action  against 
an  initial  carrier  for  damages  to  a 
carload   of   potatoes   by   delay  In 


transportation,  the  evidence  Indi- 
cated that  by  far  the  greater  part 
of  the  loss  occurred  through  the  un- 
explained delays  of  the  carriers 
other  then  defendant.  It  could  not  be 
made  liable  as  an  Insurer  for  the 
total  loss,  because  its  agent,  on 
transferring  the  potatoes  to  the  next 
connecting  carrier,  neglected  to  add 
to  the  waybill  a  direction  to  notify 
a  particular  person  of  the  arrival  of 
the  car  at  its  destination,  whereby 
the  delay  was  extendBd  three  days, 
before  such  person  received  notice  of 
the  arrival  of  the  car,  when  on  In- 
spection he  found  them  so  badly  de- 
cayed that  he  was  compelled  to  re- 
fuse thern,  "Wo  deem  it  more 
logical  to  hold  the  defendiant  respon- 
sible only  for  such  portion  of  the  de- 
lay and  consequent  loss.  If  any,  as 
was    dependent   on    its   own  negli- 


gence"). 

is.    Bums  V.  Cblcas 


etc.,  R.  Co.. 


104  Wis.  646,  80  NW  f27.' 

Oelay  generally  see  Infra  I  fi87. 
19.    Northern  R.  Co.  v.  FItchburg 
R.  Co.,  6  Allen  (Mass.)  254. 

30.  Cal. — Palmer  v.  Atchison,  etc., 
R.  Co..  101  Oal.  187,  35  P  630. 

Oa. — Central  R.,  etc.,  Co.  v.  Skellie, 
86  Ga.  686.  12  SE  1017. 

111. — Coats  V.  Chicago,  etc..  R.  Co., 
239  in,  154,  87  NB  929. 

Ky. — Richmond,  etc.,  R.  Co.  v. 
Rlohardson.  43  SW  465,  19  KyL  1495. 

Mich. — Hope  V.  I>elaware.  etc.. 
Canal  Co..  Ill  Mich.  209.  69  NW  487; 
Michigan  Cent.  R.  Co.  v.  Burrows,  33 
Mich.  6. 

Minn. — Ortt  v.  Minneapolis,  etc.,  R. 
Co..  36  Minn.  396,  31  NW  619. 

N.  Y. — Sherman  v.  Hudson  River 
R.  Co.,  64  N.  Y.  254. 

N.  C, — Watson  v.  Atlantic  Coast 
Line  R,  Co..  145  N.  C.  238,  59  SE  65. 

Okl.^ — Chicago,  etc.,  R.  Co.  v. 
Walker.  29  Okl,  856,  119  P  993. 

Tex. — Gal\'«3ton,  etc.,  R.  Co.  v. 
Noelke,  (OIv.  A.)  110  SW  82;  Inter- 
national, etc..  R.  Oo.  V.  Ernest.  (Civ, 
A.)  77  SW  29. 

W,  Va. — I>elaney  v.  U.  S,  Express 
Co..  70  W.  Va.  502,  74  SE  512. 

[a]  In  CMi*  of  tniiuportatlon  bj 
oonnsotlng-  oarrlers,  each  liable  only 
with  reference  to  Its  own  Wne.  one 
of  them  will  be  liable  only  for  de- 
preciation during  delay  due  to  its 
own  negligence.  St.  Louis,  etc.,  R. 
Co.  v.  Qihen,  (Tex.  Glv.  A.)  66  SW 
1123. 

[b]  In  Tl^lnlft,  under  a  statute 
since  repealed,  where  a  shipment  of 
lumber  delivered  to  a  carrier  for 
transportation  to  a  certain  point  be- 
yond Its  tin's,  and  by  it  turned  over 
to  a  connecting  cairter,  was  delayed 


In  reaching  Its  destination,  th«  Initial 
carrier  alone  was  liable  for  such  de- 
lay in  the  absence  of  a  showing  that 
the  delay  did  not  occur  while  the 

f oods  were  in  its  possession.  Nor- 
olk.  etc.,  R,  Co.  V.  Wilkinson.  106 
Va.  775.  66  SE  808. 

31.  Illinois  Cent.  R.  Co.  v.  South- 
ern Seating,  etc,  Co..  104  Tenn.  668, 
58  SW  303.  78  AmSR  933,  50  LRA 
729  (aa,  for  Instance,  where  the  de- 
lay la  due  to  the  Initial  carrier's  mis- 
direction of  the  goods).  See  aupra 
S  886. 

32.  U.  S.— St.  Louis,  etc,  R.  Co.  v. 
Edwards.  78  Fed.  745.  24  CCA  300; 
Bussey  V.  Memphis,  etc.,  R.  Co..  U 
Fed.  330.  4  McCrary  405. 

Ark. — St,  Louis  Southwestern  R, 
Co.  V.  Wallace.  90  Ark.  138,  118  SW 
412.  22  LRANS  379. 

Cal. — Peretra  v.  Central  Pac  R. 
Co.,  66  Cal,  92.  4  P  988. 

Ga. — Central  R.,  etc.,  Co.  v. 
Georgia  Fruit,  etc.,  Exch.,  91  Ga. 
389,  17  SE  904;  Savannah,  etc.,  R, 
Co.  V.  Pritchard.  77  Oa.  412,  1  SB 
261,  4  AmSR  92;  Rome  R.  Co.  v. 
Sullivan.  25  Ga.  228. 

111. — Toledo,  etc„  R.  Co.  v.  Look- 
hart,  71  III.  627;  Fesser  v.  Chicago, 
etc..  R,  Co..  193  111.  A.  432. 

Iowa. — Aulttnan  Engine,  etc..  Co. 
Chicago,  etc.,  R.  Co.,  143  Iowa  661, 
121  NW  22. 

Minn. — Baldwin  v.  Great  Northern 
R.  Co..  81  Minn.  247,  83  NW  986,  83 
AmSR  370.  51  LRA  640. 

Mo. — Ingwersen  v.  St.  Louis,  etc., 
R.  Co..  116  Mo.  A.  139,  92  SW  357. 

N.  Y. — Burtls  V.  Buffalo,  etc..  R. 
Co.,  24  N.  Y.  269;  laham  v.  Erie  R. 
Co.,  112  App,  Div.  612,  98  NYS  609 
[&it  191  N.  T.  647  mem,  85  NB  1111 
mem], 

Tex. — International,  etc.,  R.  Co.  v. 
Anderson,  3  Tex.  Civ.  A.  8,  21  SW 

691. 

Ont.~JameB  v.  Dominion  Express 
Co.,  9  OntWR  93. 

S3.  St.  Louis,  etc.,  R.  Co.  v.  Bd- 
wards,  78  Fed.  746,  24  CCA  300; 
Lewellyn  v.  Pere  Marquette  R.  Co., 
185  111.  A.  171. 

34.    See  cases  infra  note  26. 

SB.  Chicago,  etc.,  R,  Co.  v.  Miles, 
92  Ark.  573.  123  SW  775,  124  SW 
1043;  Baltimore,  etc.,  R.  Co.  v.  Sper- 
ber.  117  Md,  696,  84  A  72;  Southern 
Pac.  R.  Co.  V.  Lyon.  107  Miss.  777, 
66  S  209. 

36.  Southern  Pac.  R.  Co.  v.  Lyon. 
107  Miss.  777.  66  S  209. 

87.  Reason  v,  Detrolt,-etc.,  R,  Co., 
150  Mich.  50,  113  NW  596. 

38.   XdablUty  of  oonnecting  carrier 


540  [lOCJ.j 


CARRIERS 


[§§  889-«90 


IB  the  same  as  that  of  the  initial  carrier  to  receive 
fixun  the  shipper  goods  for  truiqwrtation  on  its 
own  line.^  And,  if  the  goods  are  tendered  in  such 
manner  that  the  carrier  is  nnder  obUgation  to  re- 
ceive them,  it  will  be  liable  as  any  other  carrier  for 
refusing  so  to  do.""  After  the  goods  are  received 
by  the  carrier,  its  liability  is  that  of  common  car- 
rier of  goods.*'-  It  then  becomes  the  dut^  of  the 
carrier  to  transport  the  goods  to  the  end  of  its  route 
with  reasonable  diligence  and  to  exercise  reasonable 
care  for  the  preservation  of  the  goods  bnt  this  is 
the  extent  of  its  duty,  and  it  is  only  bonnd  to  for- 
ward the  shipment  with  reasonable  diligence."  How- 
ever, until  the  goods  are  accepted  by  the  connect- 
ing carrier,  it  does  not  become  liable  to  the  owner 
as  a  common  carrier;"  and,  if  the  second  carrier 
has  taken  custody  of  the  goods  but  something  re- 
mains to  be  done  before  th^  are  forwarded,  it  is 
liable  only  as  warehouseman." 

BeaacmaUe  r^pilatioiu  and  Mnditions  may  be 
imposed  with  reference  to  the  acceptance  of  goods 
from  another  carrier."* 

The  owner  may  change  the  destination  of  the 
goods  by  arrangement  with  the  second  carrier." 


Feeding  and  watering  lin  stook.  Under  the  fed- 
eral  statute  prohibiting  a  carrier  of  sto4^  from 
confining  the  same  for  more  than  twenty-eight  hours 
without  food  and  water,  the  connecting  carrier  must 
take  notice  of  the  length  of  time  the  animals  have 
been  confined  by  the  previous  carrier." 

H  890]  S.  Duty  to  Fwnuili  SnitaldB  Can  and 
Other  Facilities.^  As  is  shown  in  another  section, 
the  conneetii^  carrier  is  not  bound  to  receive  and 
transport  ears  which  are  not  in  a  suitable  condition 
for  further  tnuisportation.^  Keyrartheless,  if  it 
does  accept  defective  ears  for  transportation,  it  will 
he  liable  for  loss  or  injury  to  the  shipment  sus- 
tained by  reason  of  such  defective  conditi<m;"  and 
it  cannot  relieve  itself  from  damages  resulting  from 
a  breach  of  its  duty  to  furnish  satisfactoiy  and 
suitable  cars  by  showing  that  it  carried  tiie  goods 
in  the  same  cars  in  which  it  recaved  them  from  a 
connecting  line,^  although  apparent  limitations  of 
the  rule  have  been  announced  in  the  case  of  cars  of 
the  initial  carrier  used  for  shijmients  nnder  oon- 

"  m  for  shipments 
cars  are  accom- 


traets  for  through  transportation,' 
of  fmit,^  especially  iniere  such 


39.    Ga. — Central  R.  Co.  v.  Losan, 

77  Ga.  804.  2  SE  465. 

Me. — Dunham  v.  Boston,  etc.,  R. 
Co..  70  Me.  164.  36  AmR  314. 

N.  C. — Banaall  v.  Richmond,  etc., 
R.  Co.,  108  N.  C.  612,  13  SB  137. 

Tex. — Gulf.  etc..  R.  Co.  v.  Texas, 
etc..  R.  Co.,  93  Tex.  482,  56  SW  328; 
Gulf,  etc.,  R.  Co.  V.  Batte,  (Civ.  A.) 
107  SW  632;  Red  River,  etc.,  R.  Co. 
V.  Eastln.  39  Tex.  Civ.  A.  579.  88  SW 
630;  Gulf,  etc.,  R.  Co.  v.  Godalr,  3 
Tex.  Civ.  A.  514,  22  SW  777. 

Wash. — Andrus  v.  Columbia,  etc.. 
Steamboat  Co.,  47  Wash.  333,  92  P 
123 

[a1    Applloatloa  of  mlA^Where  a 

connecting  carrier  delivered  a  car  on 
a  traclc  owned  Jointly  with  defend- 
ant, and  informed  defendant's  agent 
that  It  had  no  charges  against  the 
car,  it  was  defendant's  duty  to  ship 
out  the  same  in  accordance  witn 
orders  from  the  owner,  and  Its  re- 
fusal 80  to  do  by  reason  of  the  con- 
necting carrier's  subsequent  objec- 
tion rendered  defendant  a  joint  tort- 
feasor and  liable  for  damages  from 
the  delay.  The  first  carrier  was 
estopped  as  against  the  shipper  from 
claiming  any  control  of  the  car.  Gulf, 
etc.,  R.  Co.  V.  liowery,  (Tex.  Civ.  A.) 
155  SW  992. 

30.  Central  R.  Co.  v.  Logan.  77 
Ga.  804,  2  SB  465;  Dunham  v.  Boston, 
etc..  R.  Co.,  70  Me.  164.  35  AmR  314; 
Gulf,  etc..  R.  Co.  V.  Texas,  etc.,  R. 
Co.,  93  Tex.  482,  66  SW  328;  Gulf, 
etc..  R.  Co.  V.  Godair,  3  Tex.  Civ.  A. 
S14,  22  SW  777. 

31.  Ga. — Southern  Kxpreis  Co.  t. 
Urquhart,  62  Ga.  142. 

111. — Gulliver  v.  Adama  Express 
Co.,  38  111.  603. 

Md. — Philadelphia,  etc.,  R.  Co.  v. 
Lehman,  66  Md.  209,  40  AmR  416. 

Mi  SB. — Southern  Express  Co.  v. 
Thornton.  41  Miss.  216. 

N.  Y. — Livingston  v.  New  York 
Cent.,  etc.,  R.  Co.,  76  N.  Y.  631 ; 
Cartwrlght  v.  Rome,  etc.,  R.  Co.,  85 
Hun  617,  33  NYS  147;  Wltbeck  v. 
Holland,  65  Barb.  443,  3S  HowFr  273 
[air  46  N.  Y.  13.  6  AmR  231. 

Tex. — Missouri,  etc.,  R.  Co.  v.  Dil- 
worth,  (Civ.  A.)  65  SW  602. 

Wis. — Wood  V.  Milwaukee,  etc.,  R. 
Co..  27  Wis.  641.  9  AmR  46B. 

38.  Philadelphia,  etc..  R.  Co.  v. 
Diffendal,  109  Md.  494,  72  A  193,  458; 
Chicago,  etc..  R.  Co.  v.  Kapp,  87  Tex. 
Civ.  A.  203.  83  SW  233. 

33.  Chicago,  etc.,  R.  Co.  v.  Kapp. 
87  Tex.  Civ.  A.  203.  83  SW  233. 

31.  Mt.  Vernon  Co.  v.  Alabama 
Great  Southern  R.  Co.,  92  Ala.  296.  8 
S  687:  GasB  v.  New  York.  etc..  R. 
Co..  99  Mans.  220.  96  AmD  742:  Gray 


V.  Wabash.  R.  Co.,  11»  Mo.  A.  144, 
96  SW  983. 

"When  goods  are  delivered  by  one 
carrier  to  another,  it  ia  evident  that 
the  liability  of  the  second  commences 
only  when  that  of  the  first  termi- 
nates. If  there  be  no  relation  of 
partnership  between  them,  one  can- 
not receive  and  accept  the  goods 
for  transportation  until  the  other  has 
completed  the  delivery  of  them  to 
him,  and  discharged  himself  from 
the  custody  or  control  of  them."  Gass 
V.  New  York,  etc..  R.  Co.,  99  Mass. 
220.  227,  96  AmD  742. 

[a]  VoUOB  and  sUpplnc  dlrao- 
tlons.— Where  an  initial  carrier 
places  a  loaded  car  on  the  sidetrack 
of  a  connecting  carrier,  without  no- 
tice to  the  latter,  and  without  any 
mark  of  the  name  and  address  of  the 
consignee,  or  any  waybill  or  ship- 
ping directions,  the  connecting 
carrier  is  only  a  bailee  of  the  oar, 
and  Its  stringent  Uabltlty  as  common 
carrier  does  not  attach  until  such 
waybill  or  directions  are  given,  or 
until  it  Is  informed  to  what  place 
the  car  Is  to  be  forwarded,  and  to 
whom  delivered,  Mt.  Vernon  Co.  v. 
Alabama  Great  Southern  R.  Co.,  92 
Ala.  296.  8  S  687. 

[b]  Wliat  Is  not  aooeptanM, — 
Proof  that  cars  containing  plaintiff's 
property  were  placed  on  defendant 
railroad's  connecting  track,  the  usual 

flace  ot  delivery  of  freight  destined 
or  It  as  connecting  carrier,  under  an 
arrangement  with  other  roads  that 
freight  so  placed  would  tie  accepted 
for  further  transportation,  did  not 
amount  to  an  acceptance  until  de- 
fendant took  actual  charge  of  the 
property,  accepted  the  bill  of  lading, 
or  performed  some  other  acts 
amounting  in  law  to  an  acceptance. 
Gray  v.  Wabash  R.  Co.,  119  Mo.  A. 
144.  95  SW  983. 

35.  Judson  v.  Western  R.  Corp., 
4  Allen  (Mass.)  520,  81  AmD  718. 

36.  Randall  v.  Richmond,  etc..  R. 
Co.,  108  N.  C.  612,  13  SB  137;  Gulf, 
etc..  R.  Co.  V.  A.  B.  Frank  Co.,  (Tex. 
Civ.  A.)  48  SW  210. 

37.  Sutherland  v.  Peoria  Second 
Nat.  Bank.  78  Ky.  250. 

38.  U.  S.  V.  Louisville,  etc..  R. 
Co.,  18  Fed.  480;  Comer  v.  Columbia, 
etc.,  R.  Co..  52  S.  C.  38,  29  SE  637. 
See  also  supra  |  lOK  et  seq. 

39.  Dnty  of  Initial  oanrlar  to  fur- 
nish suitable  cars  see  supra  {  88-97. 

40.  See  infra  fi  939. 

41.  Ark.— -Gibson  v.  Little  Rock, 
etc.,  R.  Co.,  93  Ark.  439,  124  SW 
1032. 

Ind. — Nashville,  etc..  R.  Co.  v. 
Johnson,  (A.)  106  NE  414. 


Iowa. — Blair  v.  Wells,  156  Iowa 
190,  136  NW  616;  Beard  v.  Illinois 
Cent.  R.  Co.,  79  Iowa  618.  44  NW  800, 
18  AmSR  381,  7  LRA  280. 

Minn. — Shea  v.  Chicago,  etc.,  R.  Co., 
66  Minn.  102,  68  NW  608. 

S.  C. — Walllngford  v.  Columbia, 
etc.,  R.  Co.,  26  8.  C.  258,  2  SB  19. 

Tex.^— SL  LouU,  ate,  R.  Co.  v,  Car- 
lisle, 34  Tex,  ^v.  A.  268,  78  SW 
553. 

[a]  niiwtratlona.. — (1)  A  carrier 
using  a  car  of  a  refrigerator  com- 
pany for  the  transportation  of  perish- 
able goods  is  under  the  same  obliga- 
tion to  care  for  them  that  it  would 
have  been  had  the  car  belonged  to 
it,  and  is  liable  for  a  loss  caused  by 
negligence  In  falling  to  keep  the 
drain  holes  of  the  car  open,  (zlbaon 
V.  Little  Rock,  etc.,  R.  Co.,  93  Ark. 
439.  124  SW  1033.  <2)  A  further  Illus- 
tration of  this  principle  Is  found  in 
an  action  against  an  intermediate 
line  for  damages  to  a  shipment  of 
butter,  caused  by  Its  failure  to  pro- 
vide refrigerator  cars  or  to  pack  Ice 
in  the  car,  where  defendant  pleaded 
that  It  took  the  butter  in  the  same 
cars  In  which  it  was  shipped  origi- 
nally, and  set  up  a  custom  under 
which  It  always  took  cars  from  con- 
necting carriers  without  changing 
the  goods  in  them,  particularly 
where,  aa  In  this  case,  the  cars  were 
seated.  But  It  was  held  that  such 
a  custom  was  no  defense,  being  Itself 
based  on  negligence.  Beard  v.  Illi- 
nois Cent.  R.  Co..  79  Iowa  518.  44 
NW  800.  18  AmSR  381.  7  LRA  280. 

[b]  Ssfeotlva  oars  improperly 
bocUled. — Where  a  terminal  carrier 
without  necessity  accepted  from  a 
connecting  carrier  certain  horses  in 
a  car  of  InsufQcient  size  and  Im- 
properly bedded,  the  terminal  carrier 
was  liable  tor  any  Injuries  resulting 
to  the  horses  by  reason  of  the  Insum- 
clency  of  the  car.  Nashville,  etc.,  R. 
Co.  V.  Johnson.  (Ind.  A.)  106  NB 
414. 

43.   See  cases  supra  note  41. 

43.  Blount  V.  Pennsylvania  R. 
Co..  119  NYS  65  (holding  that  a 
terminal  carrier  Is  not  responsible 
for  any  defect  in  the  car  In  which 
the  goods  were  shipped  under  a  con- 
tract for  through  carriage,  where  it 
did  not  furnish  the  car  and  was  not 
the  owner  of  it). 

44.  Corso  V.  New  Orleans,  etc..  R. 
Co..  48  1^.  Ann.  1286.  20  S  752  (hold- 
ing that  a  connecting  carrier  is  not 
required  to  keep  on  hand,  at  the 
connecting  point,  cars  of  a  special 
kind,  for  forwarding  fruit,  to  meet  a 
possible  contingency  arising  from  the 
defective    condition    of    the    car  In 


For  latar  oasss,  dovaUq^monts  and  iHuMgm  in  the  law  aae  cumulative  Annotations,  same  title,  pace  and  note  namber. 
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panied  \ey  messengers  of  the  initiaf  oarrier,*'  Where 
sneh  carrier  receives  a  ear  from  a  preeedii^  earner 
and  undertakea  to  transport  the  goods  in  it,  it  there- 
by makes  the  ear  a  part  of  its  own  agency  and 
means  of  transportation  and  is  liable  to  the  same 
extent  as  thongh  the  ear  were  its  own.^  A  carrier 
reoeiTing  from  another  carrier  cattle  for  shipment 
is  liable  for  injuries  to  the  cattle  caused  by  plac- 
ing th«n  in  pens  without  shelter  and  too  small  to 
accommodate  them  properly,  and  allowing  them  to 
remain  therein  for  a  day  in  the  sun  without  food  or 
water,  although  it  may  not  be  liable  for  not  holding 
a  train  for  the  cattle.*^ 

{%  891]  8.  Cue  of  Goods  in  Transit.  As  here- 
tofore shown,  it  is  the  duty  of  the  carrier  when 
goods  of  a  perishable  nature  are  accepted  by  it  for 
shipment  to  see  that  its  cars  are  properly  ventilated 
in  transit,*^  and  also  to  see  that  the  cars  are  kept 
reasonably  cool,*"  if  the  goods  are  of  a  character 
which  require  it.  This  rule  ordinarily  applies  to 
connecting  carriers  as  well  as  to  initial  carriers, 
where  they  accept  for  transportation  cars  of  another 
company  whose  contents  require  ventilation  and 
refrigeration;"  but  a  connecting  carrier  that  had 
received  fruit  cars  which  had  been  loaded  by  the 
consignor  at  the  time  of  shipment  over  the  initial 
carrier's  line,  and  which  were  accompanied  by  mes- 
sengers whose  duty  it  was  to  attend  to  the  heating 
of  the  cars,  was  held  not  liable  for  the  failure  to 
keep  the  cars  at  the  proper  temperature."^ 

[$  892]  4.  Duty  to  Follow  Routing  Instructions. 
As  heretofore  shown,  it  is  the  duty  of  the  initial 
carrier  to  follow  the  routing  instructions  given  by 
the  shipper,  and  a  failure  to  observe  such  instruc- 
tions will  render  him  liable  for  any  loss  occur- 
ring during  such  deviation."'  Likewise,  a  con- 
necting carrier,  in  receiving  freight  under  a  contract 
of  shipment  over  several  specified  lines,  owes  a 
contract  duty  to  the  shipper  not  to  divert  the  freight 


witiiout  the  shifter's  oonsent."*  And  where  a  ship- 
ment routed  over  speoifled  connecting  lines  is  di- 
verted the  first  two  earners  without  authority 
to  a  line  not  included  in  the  conti^et,  and  that  line 
received  the  shipment  without  sufficient  shipping 
instmetions,  the  three  carriers  are  jointly  and  sev- 
erally liable  for  loss  resulting  to  the  Bhipment."* 

A  terminal  carrier,  not  being  a  party  to  the  eon- 
tract  of  routing,  is  ordinarily  not  liable  for  dam- 
ages resulting  from  improper  routing  by  the  initial 
carrier.""  Where  a  terminal  carrier  over  whose  line 
goods  were  billed  as  part  of  a  dispatch  route  never 
received  the  goods  by  reason  of  a  wrongful  diver- 
sion thereof  by  a  prior  carrier,  it  is  not  liable  for 
loss  caused  by  such  diversion." 

[<i  893]  6.  Duty  to  Deliver  to  Succeeding  Car- 
rier. As  between  intermediate  carriers,  the  duty 
of  the  one  in  possession  at  the  end  of  his  route  is 
to  deliver  the  goods  to  the  succeeding  carrier  or  to 
notify  him  of  their  arrival;"  and  the  former  is  not 
relieved  of  responsibility  by  unloading  the  goods  at 
the  end  of  his  route  and  storing  them  in  his  ware- 
house without  delivery  or  notice  to,  or  any  attempt 
to  deliver  to,  his  successor."*  The  duty  to  make  de- 
livery to  the  succeeding  carrier  is  not  affected  by 
the  fact  that  no  formal  bill  of  lading  or  shipping 
contract  had  been  executed."'  If  acceptance  is  re- 
fused, the  carrier  should  notify  the  consignor  or 
the  consignee  without  unreasonable  delay  and  should 
store,  or  otherwise  take  care  of,  the  goods  while 
awaiting  instructions;"  and,  having  done  this,  the 
liability  of  the  carrier,  as  such,  will  cease,  and  the 
liability  of  a  warehouseman  will  be  substituted.** 

[$  894]  6.  Liability  for  Loss  or  Injury — a. 
Each  Liable  for  Loss  or  Injury  Occurring  on  Its 
Own  Line — (1)  The  Ckner^d  Bule.  Intermediate 
and  terminal  carriers  are  each  responsible  for 
loss  or  damage  occurring- on  its  own  line;*'  and  the 
faet  that  each  acts  in  the  transportation  as  the 


which  the  fruit  was  originally 
shipped). 

45.  Texas,  etc.,  R.  Co.  v.  Rackusin, 
(Tex.  Civ.  A.)  146  SW  734  (holding 
that  a  connecting  carrier  was  not 
liable  for  defects  In  fruit  cars,  nor 
for  the  failure  to  keep  the  cara  at 
the  proper  temperature,  where  the 
cars  were  loaded  by  the  Initial  car- 
rier and  accompanied  by  Its  mes- 
sengers, whose  duty  It  was  to  attend 
to  these  details). 

46.  "Walllngford  v.  Columbia,  etc., 
R.  Co.,  26  S.  C.  258.  2  SB  19;  St. 
Louis,  etc..  R.  Co.  v.  Carlisle,  34  Tex. 
Civ.  A.  268.  78  SW  663. 

47.  Andrews  v.  McGlll,  (Tex.  Civ. 
A.)  179  SW  1087. 

48.  See  supra  S  102. 

49.  See  supra  I  102. 

60.  Beard  v.  Illinois  Cent.  R.  Co.. 
79  Iowa  618.  44  NW  800,  18  AmSR 
381,  7  LRA  280;  Dunhut  t.  Great 
Northern  R.  Co..  84  S.  D,  820,  148 
NW  529. 

[a]  BsMon  for  rale, — By  under- 
taking to  transport  such  cars,  the 
carrier  assumes  the  obligation  of 
keeping  them  properly  cooled  and 
ventilated  until  delivered  to  the  con- 
signee or  to  the  next  succeeding 
carrier  as  th<e  case  may  be.  Dunlap 
V.  Great  Northern  R.  Co.,  34  8.  D. 
320.  148  NW  629. 

51.  Texas,  etc.,  R.  Co.  v.  Rackusln, 
(Tex.  Civ.  A.)  145  SW  784. 

52.  See  supra  I  84. 

53.  Saxon  Mill  v.  New  York,  etc., 
R.  Co.,  214  Mass.  383,  101  NE  10T5: 
Drake  v.  Najshville.  etc.,  R.  Co.,  125 
Tenn,  627,  148  SW  214. 

64.  Dreke  v.  Nashville,  etc.,  B. 
Co..  12S  Tenn.  627,  148  SW  214. 

W.  Houston,  etc.,  R,  Co.  v.  Bu- 
chanan, (Tex.  Civ.  A.)  84  SW  1073. 

[a]  Bmsob  tot  nO*^— The  Initial 
carrier  alone  being  a  party  to  that 
eontmct  la  the  party  liable.  Hous- 


ton, etc.,  R.  Co.  V.  Buchanan,  (Tex. 
Civ.  A.)  84  SW  1073. 

66.  Saxon  Mills  v.  New  York,  etc., 
R.  Co.,  214  Mass.  383.  101  NS  1076. 

67.  See  cases  Infra  note  68;  and 
supra  i  880. 

68.  u.  S. — Texas,  etc.,  R.  Co.  v. 
Retes,  183  U.  S.  621,  22  SCt  263,  46 
L.  ed.  358;  Boston  v.  Pennsylvania 
R.  Co..  119  Fed.  808,  56  CCA  320  [cer- 
tiorari den  189  U.  S.  611,  23  SCt  850. 
4?  L.  ed.  923]. 

Md.— Philadelphia,  etc.,  R.  Co.  v. 
Diffendal.  109  vCa.  494,  72  A  198,  468: 
Shockley  v.  Pennsylvania  R.  Co.,  109 
Md.  123,  71  A  437. 

Mass. — Saxon  Mills  v.  New  York, 
etc.,  R.  Co..  214  Mass.  883,  101  NE 
1076. 

Mich. — Condon  v.  Marquette,  «tc., 
R.  Co.,  56  Mich.  218,  21  NW  821,  64 
AmR  367. 

N.  Y. — McDonald  v.  Western  R. 
Corp.,  34  N.  Y.  497. 

w.  Va. — Lewis  V.  Chesapeake,  etc., 
R.  Co.,  47  W.  Va.  866,  35  SB  908,  81 
AmSR  816. 

59.  Saxon  Mills  v.  New  York,  etc., 
R.  Co..  214  Mass.  883.  101  NE  1076. 

80.  BuBton  V.  Pennsylvania  R.  Co., 
119  Fed.  808,  66  OCA  320  [alE  116 
Fed.  235,  and  certiorari  den  189  U.  S. 
511,  23  sot  860,  47  L.  ed.  928]. 

61.  Buston  V.  Pennsylvania  R.  Co.. 
119  Fed.  808,  66  CCA  320  [att  llti 
Fed.  236,  and  certiorari  den  189  U.  S. 
611.  23  SCt  850,  47  U  ed.  928].  See 
also  supra  i  882. 

62.  u,  S. — Harding  v.  ■  Interna- 
tional Nav.  Co.,  12  Fed.  168;  Knowles 
V  Pittsburgh,  etc.,  R.  Co..  14  F.  Cas. 
No.  7,899.  i  Blss.  466. 

Ala. — Montgomery,  etc.,  R.  Co  v. 
Moors,  61  Ala.  894. 

Ark.— St.  ZjOuIs  Southwestern  R. 
Co.  V.  Kllberry,  83  Ark.  87,  102  SW 
894:  Packard  v.  Taylor,  86  Ark.  402, 
87  AmR  87. 


Ga, — Southwestern  R.  Co.  v. 
Thornton,  71  Ga.  61;.  Baugh  v.  Mc- 
Danlel.  42  Ga.  641;  Georgia,  etc.,  R. 
Co.  V.  Elliott,  8  Ga.  A.  773.  80  SE 
363. 

IK. — Chesapeake,  etc..  R.  Co.  V. 
Radbourne.  52  111.  A.  203. 

Ky.— U.  S.  Mall  Line  Oo.  v.  Carroll- 
ton  Furniture  Mfg.  Co.,  101  Ky.  668, 
42  SW  342,  19  KyL  833. 

Me. — Ross  V.  Madne  CenL  R.  Co., 
114  Me.  287.  96  A  223. 

N.  Y.— Faulkner  v.  Hart,  82  N.  Y. 
418.  37  AmR  674;  Sherman  v.  Hudson 
River  R.  Co..  64  N.  Y.  264;  Bradley 
V.  Lake  Shore,  etc..  R.  Co..  14S  App. 
niv.  812.  129  NYS  1046;  Lamb  v. 
Camden,  etc.,  R..  etc..  Co..  2  Daly  464 
[rev  on  other  grounds  46  N.  T.  271, 
7  AmR  3331:  Hiint  v.  New  York,  etc., 
R.  Co.,  1  Hilt.  228;  Blount  v.  Penn- 
sylvania R.  Co.,  119  NYS  65;  Jacobs 
v.  Hooker,  1  Edm.  Sel.  Cas.  472. 

S.  C. — De  Lorme  v.  Atlantic  Coast 
Line  R.  Co.,  79  S.  C.  370,  60  SE  440. 

S.  D. — Elliott  v.  Chicago,  etc.,  R. 
Co.,  85  S.  D.  67,  160  NW  777. 

Tex. — United  SS.  Co.  v.  Houston 
Packing  Co.,  (Civ.  A.)  177  SW  670. 

W.  Va. — Wlinanuiport  Hardwood 
Lumber  Co.  v.  Baltimore,  etc.,  R.  Co., 
71  W.  Va.  741.  77  SE  883. 

Wist — Blchlmelr  v.  Minneapolis, 
etc.,  R.  Co.,  169  Wis.  404.  160  NW 
608;  Conkey  v.  Milwaukee,  eta,  R. 
Co.,  81  Wis.  619,  11  AmR  630. 

[a]  >*asoii  for  rnls.— "The  reason 
of  the  rule  that  the  owner  of  the 
goods  may  proceed  directly  against 
tne  carrier  who  is  the  actual  wrong- 
doer, even  If  he  has  a  remedy  against 
the  receiving  carrier,  is  that  each 
carrier  Is  an  agent  of  the  owner  au- 
thorized to  contract  with  the  con- 
necting carrier  for  the  safe  transpor- 
tation of  the  shipment,  which,  when 
undertaken  by  such  carrier,  becomes 
a  contract  with  the  owner,  for  a 
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agent  of  the  contracting  carrier  furnishes  no  legal 
reason  why  it  should  not  be  held  liable.^  If  all 
the  damages  occurred  on  the  line  of  one  of  the  con- 
necting carriers,  the  whole  amount  is  recoverable 
from  it."  Wliere  by  reason  of  the  negligence  of 
each  carrier  damages  occur  on  each  line,  the  car- 
riers are  jointly  and  severally  liable  for  the  whole 
damage,  and  the  whole  damage  suffered  may  be 
recovered  from  cither,^  although  there  is  some 
authority  to  the  contrary.*  The  fact  that  a  ship- 
jnent  of  goods  has  been  injured  by  connecting  car- 
riers before  being  turned  over  to  the  terminal  car- 
rier does  not  relieve  the  latter  from  using  ordinary 
care  to  avoid  further  injury  to  it;  and  if  by  the 
lack  of  ordinary  care  it  does  further  injure  the 
mcrehandiBe  it  will  be  liable  for  such  further  in- 
jury.*"^ A  connecting  carrier,  guilty  of  negligently 
handling  cattle  received  from  the  initial  carrier,  is 
liable  for  the  injuries  caused  thereby,  although  the 
initial  carrier  was  negligent  in  delaying  the  delivery 
of  the  cattle  and  thus  prevented  the  connecting  car- 
rier from  taking  them  out  on  its  first  train.^  Nor 
will  contributory  negligence  of  the  shipper  in  load- 
iug  the  goods  on  the  car  of  the  initial  carrier,  it  is 
held,  constitute  a  defense.™ 


breach  of  which  he  can  proceed  di- 
rectly against  the  carrier  in  default. 
Owing  to  the  Important  public  duties 
which  a  common  carrier  performs, 
the  law  Implies  a  sufflcl'ent  privity 
of  contract  between  the  shipper  and 
the  connecting  carrier  to  enable  the 
shipper  to  maintain  an  action 
agalmst  such  carrier  for  a  breach  of 
the  contract  of  shipment  entered 
into  by  the  Initial  carrier."  Bichl- 
melr  v.  Minneapolis,  etc..  R,  Co.,  159 
Wis.  404.  406.  150  NW  508, 

[b]  Bff*ot  of  iHi*  of  tanstul 
companies  faolUtles. — Where  a  ter- 
minal railroad  company,  owning 
transfer  facilities  for  the  transfer 
of  cars  of  railroad  companies  enter- 
ing the  city,  contracted  with  one  of 
such  companies  whereby  It  could  use, 
for  an  annual  rent  and  payment  for 
the  maintenance  of  the  tracks,  all 
terminal  facilities;  whereby  It  obli- 
gated itself  to  deliver  to  the  terminal 
company  all  freight  cars  for  trans- 
fer, and  whereby  the  terminal  com- 
pany agreed  to  transfer  cars,  such 
company  was  a  lessee  of  the  ter- 
minal company  with  the  right  to  use 
the  terminal  facilities,  subject  to  a 
similar  right  by  the  terminal  com- 
pany and  other  railroad  companies, 
and  cars  transferred  by  the  termlnnl 
company,  as  ordered  by  such  lessee, 
remained  under  the  exclusive  posses- 
sion of  such  lessee  and  the  terminal 
company  was  not  llnble  for  any  loss 
of  goods  while  such  cans  were  on  its 
terminal  facilities.  Chicago,  etc.,  R. 
Co.  V.  Peoria,  etc.,  R.  Co.,  260  III.  320, 
96  NB  137. 

63.  U.  S.  Mail  Line  Co.  v.  Carroll- 
ton  Furniture  Mfg.  Co.,  101  Ky,  658. 
42  SW  342.  19  KyL  833. 

64.  Missouri,  etc.,  R.  Co.  v.  Phil- 
lips. (Tex.  Civ.  A.)  91  SW  242. 

65.  Ark. — St.  Louis,  etc..  R.  Co  v. 
Coolldge,  7.1  Ark.  112.  83  SW  333,  108 
AmSR  21.  67  LRA  556,  8  AnnCas 
682. 

Ky. — Baltimore,  etc.,  R.  Co.  v. 
Wood.  130  Ky.  839,  114  SW  734. 

Me. — Colbath  v.  Bangor,  etc.,  R. 
Co.,  105  Me.  379.  74  A  9ll,  134  AmSR 
669:  I'ake  T.  Mtlliken,  62  Me,  240,  16 
AmR  456. 

N.  Y. — Lamb  v.  Camden,  etc.,  R. 
Co.,  2  Daly  454  [rev  on  other  grounds 
46  N.  Y.  271]. 

Tex. — Houston,  etc.,  R.  Co.  v.  Bath, 
40  Tex.  Civ.  A.  270,  90  SW  55:  Gulf, 
etc..  R.  Co.  V.  Terry,  (Civ.  A.)  89  SW 
792. 

"This  rule  obtains,  although  it  Is 
imposFTlble  to  determine  In  what  pro- 
portion each  of  the  wrongdoers  con- 
tributed to  the  Injury;  although  the 


act  alone  of  the  party  sued  might 
have  caused  the  entire  Injury;  and 
although.  If  his  acts  had  not  concur- 
red in  producing  the  wrong,  the  same 
damages  would  have  resulted  from 
the  act  of  the  other."  St.  Louis,  etc., 
R.  Co.  V.  Coolldge.  73  Ark.  112.  116, 
83  SW  333.  108  AmSR  21.  67  LRA 
555,  3  AnnCas  682. 

[a]  Tlins,  connecting  carriers  of 
live  stock  are  jointly  and  severally 
liable  for  Injuries  to  the  stock  re- 
sulting from  failure  to  properly  feed 
the  same  during  transportation, 
where  such  neglect  begins  on  the 
Initial  line  and  continues  to  the  point 
of  destination,  Baltimore,  etc.,  R. 
Co.  V.  Wood.  ISO  Ky.  8S9,  114  SW 
734. 

[b]  Hmtman. — ^Where  certain  cot- 
ton sh'Ipped  was  injured  by  wetting 
while  In  the  hands  of  a  connecting 
carrier,  it  was  no  defense  to  such 
carrier's  liability  that  the  last  car- 
rier could,  by  the  exercise  of  ordi- 
nary care,  have  prevented  the  de- 
velopment of  the  Injuries,  Houston, 
etc.,  R.  Co.  V,  Bath.  40  Tex.  Civ.  A. 
270,  90  SW  56. 

M.  Seaboard  Alr-Llne  R.  Co.  v. 
Friedman,  128  Ga.  316.  57  SE3  778 
(holding  that,  where  it  afilrraatively 
appears,  In  an  action  for  Injuries  to 
cattle  shipped,  that  some  of  the  dam- 
age covered  by  the  verdict  accrued 
to  plaintiff  before  the  property 
received  by  defendant  carrier,  a  ver- 
dict against  defendant  for  the  full 
amount  claimed  was  unauthorized). 

67.  Atchison,  etc.,  R.  Oo,  v.  Na- 
tion. {Tex.  Oiv.  A.)  92  SW  82S. 

68.  Andrews  v.  McQllI,  (Tex..  Civ. 
A.)  179  SW  1087. 

69.  Walter  v.  Alabama  Great 
Southern  R.  Co.,  148  Ala.  474,  S9  S 
87. 

"The  rule  governing  this  class  of 
cases  cannot  bo  more  perspicuously 
stated,  perhaps,  than  by  comparing 
It  with  and  d!fferent[l]attng  it  from 
the  doctrine  which  obtains  In  respect 
of  causes  of  action  resting  primarily 
on  defendant's  negligence  In  the  car- 
riage of  persons.  In  these  latter 
oase«i  Vhe  contributory  negligence  of 
the  plaintiff  neutralizes  and  renders 
innocuous  the  casual  negligence  of 
the  defendant,  and  destroys  a  cause 
of  action  resting  upon  It.  But  in  the 
other  class  of  cases,  that  to  which 
the  case  at  bar  belongs,  negligence 
upon  either  hand  Is  regarded  from 
an  entirely  different  standpoint,  and 
accorded  an  entirely  different  and 
contrary  effect  and  operation,  so  to 
speak,  on  the  rights  of  the  parties. 
The  unaided,  uncontrihuted  to  negll- 


695]    (2)    Through  Contract  by  Initial  Oar- 
rier  as  Affect^  Liability  of  Connecting  Carriers. 

The  general  rule  laid  down  by  the  courts  of  Eng- 
land and  Canada  is  tliat,  where  the  initial  carrier 
has  made  a  contract  for  through  transportation, 
there  can  be  no  recovery  for  loss  or  injury  as  against 
any  but  the  initial  carrier  in  the  absence  of  a  part- 
nership agreement  betweeu  the  carriers.^'*  The  reason 
commonly  assigned  for  this  rule  is  the  absence  of 
privity. between  the  shipper  and  the  eonnectiii^  car- 
riers.*'' However,  directions  given  by  the  shipper  to  an 
initial  carrier  to  ship  over  the  line  of  a  particular 
connecting  carrier  constitute  the  initial  carrier  the 
agent  of  the  shipper  to  enter  into  a  new  contract 
with  such  connecting  carrier,  and  the  latter  is 
liable  to  the  shipper  for  the  loss  of  the  goods  while 
in  its  custody.'*  Except  in  a  few  eases,  most  of 
which  have  been  overruled  or  disapproved,'^  the 
English  rule  has  never  obtained  any  foothold  in 
America.  It  is  very  generally  held  that  the  faet 
that  the  initial  carrier  makes  a  contract  of  through 
shipment  with  the  shipper  will  not  prevent  the  ship- 
per from  suing  a  connecting  carrier  for  loss  or  in- 
jury sustained  on  its  own  line.'*  It  has  been  said 
that  "the  rule  which  allows  the  action  against  the 

frence  of  the  plaintiff  producing  the 
njury  is  a  defense,  but  where  there 
la -negligence  also  on  tihe  part  of  the 
defenaant,  without  which,  notwith- 
standing pAalntifrs  fault,  th«  Injury 
would  not  have  happened,  this  fault 
of  the  defendant  neutralizes  and 
eviscerates  the  negligence  of  the 
plaintiff  as  a  ground  of  defense.  In 
the  one  case,  plaintiff's  contributory 
negligence  destroys  the  cause  of  ac- 
tion: In  the  other,  defendant's  con- 
curring negligence  defstroya  the  de- 
fense."^ McCarthy  v.  Zioulsvllla,  etc.. 
R.  Co..  102  Ala.  19S.  202,  14  S  270,  48 
AmSR  2». 

70.  Kent  v.  Midland  R.  Co..  L.  R. 
10  Q.  B.  1:  Foulkes  v.  Metropolitan 
DIst.  R.  Co.,  5  C.  P.  D.  157;  Bristol, 
etc.,  R.  Oo.  V.  Collins,  7  H.  L.  Caa. 
194.  11  Reprint  78;  Coxon  v.  Great 
Western  R.  Co..  6  H.  &  N.  274.  167 
Reprint  1186:  WUby  v.  West  Corn- 
wall R.  Co,,  2  H.  &  N.  703.  167  Re- 
print 290.  To  same  effect  Mytton  v. 
Midland  R.  Co.,  4  H.  &  N.  616.  157 
Reprint  982  (baggage  of  passengers); 
Grand  Trunk  R.  Co.  v.  McMillan.  1^ 
Can.  S,  O.  643;  M^erchanta'  Dispatch 
Transp.  Co.  v.  Hately.  14  Can.  S.  C. 
572;  Blcknell  v.  Grand  Trunk  R.  Co.. 
26  Ont.  A.  431:  Corby  v.  Grand  Trunk 
R.  Co..  6  OntWR  81  [rev  on  other 
grounds  6  OntWR  492];  Gordon  v. 
Great  Western  R.  Co.,  34  U.  C.  Q,  B. 
224.  See  also  supra  H  S43~866. 
Contra  Hamilton  v.  Hudson's  Bav 
Co.,  1  B.  C.  Pt.  II  17G  (Jioldlng  that 
the  connecting  carrier  Is  also  liable). 

71.  Bristol,  etc.;  R.  Co,  v.  Collins. 
7  H.  L.  Cm.  194,  11  Reprint  78: 
Grand  Trunk  R.  Co.  v.  McMillan,  16 
Can.  S.  C  543:  Corby  v.  Grand  Trunk 
R.  Co..  6  OntWR  8t  [rev  on  other 
grounds  6  OntWR  492j. 

72.  McKenzie  V.  Canadian  Pac.  R. 
Co..  43  N.  S.  462. 

73.  Alabama  Great  Southern  R. 
Co.  V.  Mt.  Vernon  Co.,  84  Ala.  173,  4 
S  356:  Southern  Express  Co.  v.  Shea. 
3S  Ga.  619;  Mosher  v.  Southern  Eht- 
nress  Co.,  88  Ga.  37;  Anchor  Line  v. 
Pater,  68  III.  369.  See  also  Freeburg 
Coal  Oo.  V.  Union  R..  etc..  Co..  10  Mo. 
A.  597  (which  might  be  conatru«d  as 
upholding  this  rule). 

74.  Ark. — Packard  v.  Taylor,  35 
Ark.  402.  37  AmR  37. 

Oal, — CBvallaro  v.  Texas,  etc.,  R. 
Co.,  110  Cal.  348,  42  P  918,  52  AmSR 
94. 

Ga. — Johnson  v.  East  Tennessee, 
etc,  R.  Co..  90  Ga.  810.  17  SB  121 
(disapproving  earlier  Georgia  de- 
cisions to  the  contrary). 

111. — Chicago,  etc.,  R.  Co.  v.  North- 
ern Line  Packet  Co..  70  111.  217; 


For  later  OMMSt  dwvslo^auMa  and  obUffM  In  the  law  ■»  cumulative  Annotatlona,  same  title,  paca^ad  note  nuuber. 

Digitized  by  LjOOgLC 


§§  895-896] 


CABBIEB8 


[IOC. J.]-  543 


carrier  in  fault,  as  well  as  against  the  one  who  is 
primarily  responsible,  certainly  commends  itself  up- 
on grounds  of  both  justice  and  convenience."" 
While  it  is  held  in  some  decisions  that  an  action  on 
the  contract  wilt  not  lie,  and  that  the  remedy  of  the 
shipper  is  in  tort,"  the  weight  of  authority  is  to  the 
effect  that  the  througli  contract  of  shipment  made 
with  the  initial  carrier  is  binding  on  all  connect- 
ing carriers  who  receive  the  goods.'^ 

[$  896]  (3)  Bnle  as  Affected  by  the  Oannack 
Amendment.  The  Carmack  amendment  exclusively 
controls  the  liability  of  a  receiving  carrier  for  dam- 
ages to  property  in  cases  to  which  it  applies  and 
covers  the  whole  subject  matter. Although  the 
Carmack  amendment  renders  the  initial  carrier  liable 
for  loss  or  injury  to  an  interstate  shipment  which  it 
has  accepted  for  transportation,  regardless  of 
whether  the  loss  or  injury  occurred  on  its  line  or 


that  of  any  connecting  carrier  over  which  the  ship- 
ment is  transported,  such  statute  does  not  have  the 
effect  of  abrogating  the  liability  of  an  intennediate 
or  terminal  carrier  to  an  action  to  recover  for  loss 
or  injury  occurring  on  its  line."  Any  damages  oc- 
curring on  a  connecting  carrier's  line  may,  not- 
withstanding the  Carmack  amendment,  be  recovered 
in  an  action  brought  directly  (gainst  the  carrier 
causing  the  injury,™  or  against  such  carrier  and  the 
initial  carrier  jointly.*^  Furthermore,  under  this 
amendment  the  connecting  carriers  become  the 
agents  of  the  initial  carrier  and  are  charged  with 
the  duty  of  carrying  out  the  contract  of  their  prin- 
cipal with  no  light  or  power  to  ingraft  new  condi- 
tions or  stipulations  onr  the  contract  already  law- 
fully made  and  executed,  bindii^  them  fully  to  per- 
form their  part  of  the  contract  .of  carriers  under 
the  terms  of  that  contract." 


Chesapeake,  etc.,  R.  Oo.  v.  Radbourne, 
52  111.  A.  203. 

Ky.— U.  S.  Mall  Line  Co.  v.  Car- 
rollton  Furniture  Mfg.  Co.,  101  Ky. 
658.  42  SW  342.  19  KyL  833. 

Mass. — Aieen  v.  Boston,  eta,  R. 
Co..  132  Mass.  4ZS. 

Mo. — Halllday  v.  St.  Ixjuis,  etc.,  R. 
Co.,  74  Mo.  169,  41  AmR  309. 

N,  Y. — Hachadoorian  v.  Louisville, 
etc..  R.  Co.,  128  App.  Div.  171,  112 
NYS  6S0. 

Or. — Lacey  v.  Oreran  R.,  etc.,  Co., 
63  Or.  696,  128  P  999. 

Tex, — Texas,  etc.,  R.  Oo.  v.  Kelly, 
(Civ.  A.)  74  SW  343. 

See  also  supra  t|  843-856. 

76.  Hutchinson  Carr.  {  150  [quot 
with  appr  U.  S.  Mall  Line  Co.  v.  Car- 
roUton  Furniture  Mfg.  Co.,  101  Ky. 
6S8,  662.  42  SW  342.  19  KyL  833]. 

76.  Cohen  v.  Southern  Bxpress 
Co.,  45  Ga.  148;  Chesapeake,  etc.,  R. 
Co.  V.  Radbourne,  52  111.  A.  203. 

77.  U.  S. — Cobb  v.  Brown,  193  Fed. 
958.  lis  CCA  586. 

Ky. — Baltimore,  etc.,  R.  Co.  v.  Clift, 
142  Ky.  673,  134  SW  917;  Illinois 
Cent.  R.  Oo.  v.  Curry,  127  Ky.  643, 
106  SW  294,  32  KyL  513;  Chicago, 
etc.,  R.  Co.  V.  Chestnut.  £9  SW  258. 
28  KyL  404  (In  which  It  was  said 
that,  where  a  bill  of  lading  Issued 
by  an  Initial  carrier  showed  that  It 
was  a  contract  for  a  through  ship- 
ment, when  the  goods  were  delivered 
to  the  connecting  carrier  and  carried 
by  it  und«r  the  bill  of  lading,  such 
carrier  became  a  party  to  the  orig- 
inal contract  by  adoption  and  ratifi- 
cation) ;  Pittsburg,  etc.,  R.  Co.  v. 
Viers.  113  Ky.  626,  68  SW  469,  24 
KyL  356:  Nashville,  etc.,  R.  Co.  v. 
Carrlco.  95  Ky.  489.  26  SW  177,  16 
KyL  66.  But  see  Illinois  Cent.  R.  Co. 
V.  Curry.  110  SW  233,  33  KyL  283 
(as  to  parol  contract). 

Mo. — ItoJUday  v.  St.  Louis,  etc.,  R. 
Co..  74  Mo.  159,  41  AmR  309. 

N.  Y. — Faulkner  v.  Hart,  82  N.  Y. 
413,  37  AmR  574;  Hachadoorian  v. 
Louisville,  etc.,  R.  Co.,  128  App.  Dlv. 
1(1.  112  NYS  660, 

"Each  connecting  carrier  to  the 
point  of  destination  receiving  the 
freight  will  be  considered  as  having 
constituted  and  appointed  the  initial 
carrier  Its  agent  for  the  purpose  of 
entering  Into  the  contract  of  ship- 
ment, and  will  be  liable  upon  the 
contract  made  with  the  initial  car- 
rier the  same  as  If  It  had  been  made 
directly  with  it."  Louisville,  etc.,  R. 
Co.  V.  Chestnut,  115  Ky.  43,  72  SW 
351.  24  KyL.  1846. 

"Where  the  contract  of 

the  shipper  contemplates  the  employ- 
ment or  connectine  lines,  the  law 
will  imply  from  tnis  circumstance 
Bufiiclent  privity  between  the  ship- 
per and  the  connecting  carrier  to  en- 
able the  shipper  to  maintain  an  ac- 
tion against  such  carrier  on  the  con- 
tract.''^ Halllday  v.  St.  Louis,  etc.. 
R.  Co..  74  Mo.  1B9.  162,  41  AmR  309. 

Bffeot  of  Oumuk  ftmendiiient  see 
Infra  I  S»C. 

[a]  Roto  amlM^d)  Where  a 
oonnecting  ourlBr  receives  live  stock 


from  the  Initial  carrier  or  an  Inter- 
mediate carrier  without  limiting  its 
liability,  It  must  be  assumed  to  nave 
accepted  the  stock  under  the  terms 
of  the  original  contract  made  with 
the  initial  carrier  on  behalf  of  Itself, 
"and  Its  connecting  lines,"  and,  hav- 
ing thus  ratified  the  contract  may  be 
sued  on  It  In  the  county  in  which  it 
was  made,  as  If  it  had  originally 
signed  the  contract.  Pittsburg,  etc., 
R.  Oo.  V.  Vlers,  113  Ky.  526,  68  SW 

469,  24  KyL  356.  (2)  A  connecting 
carrier  receiiving  a  soldier's  corpse, 
with  Instructions  to  collect  from  the 
consignee  the  express  charges  which 
the  government,  had  arranged  to  pay, 
was  liable  in  damages  for  its  re- 
fusal to  deliver  the  corpse  to  the 
consignee  until  the  charges  were 
paid,  although  It  did  not  know  of 
the  contract  with  the  government. 
Alcorn  v.  AdamB  Exprees  Co..  148 
Ky.  352,  146  SW  747.  62  LRANS  858 
and  note. 

78.  Ricks  Sheep  Co.  v.  Oregon 
Short  Line  R.  Co.,  180  111.  A.  220.  See 
also  supra  H  42.  165.  172.  173,  206,  220, 
478.  858-860,  870;  infra  Sf  900,  912. 

79.  U.  S. — Georgia,  etc..  R.  Go.  v. 
Blish  Milling  Co.,  241  U.  S.  190,  36 
set  541. 

Ala.' — Louisville,  etc,  R.  Oo.  v. 
Lynne,  71  S  338. 

Ark. — Gibson  v.  Little  Rock,  etc., 
R.  Co.,  124  SW  1033. 

Ga. — Western,  etc,  R.  Co.  v.  White 
Provision  Co..  142  Ga.  246,  82  SE 
64  4;  Thomasvllle  Live  Stock  Co.  v. 
Atlantic  Coast  Line  R.  Co..  13  Ga.  A. 
276,  79  SE  162;  Atlantic  Coast  Line 
R.  Co.  V.  ThomsBvlIle  Live  Stock  Co., 
13  Ga.  A.  102.  78  SE  1019;  Atlantic 
Coast  Line  R.  Co.  v.  Hill,  12  Ga.  A 
392.  77  SE  316. 

Miss. — Illinois  Cent.  R.  Co.  v.  Ma- 
hon  Live  Stock  Co..  71  S  802. 

Mo. — Otrich  V.  St,  Louis,  etc.,  R. 
Co..  164  Mo.  A.  420.  134  SW  666. 

N,  C. — Mewborn  v,  Louisville,  etc., 
R.  Co.,  170  N.  C.  206.  87  SB  37. 

Okl. — Chicago,  etc.,  R.  Co.  v.  Har- 
rington, 44  Okl.  41,  143  P  325. 

s.  C. — Eastover  Mule,  etc.,  Co,  v. 
Atlantic  Coast  Line  R.  Co.,  99  S.  C. 

470,  83  SE  699. 

S.  D. — Elliott  v.  Chicago,  etc.,  R. 
Co..  85  S.  n.  57,  150  NW  777. 

Tex. — Atchison,  etc.,  R.  Co,  v, 
Boyce.  (Civ.  A,)  171  SW  1094. 

Wis. — Bichlmelr  v.  Minneapolis, 
etc..  R.  Co.,  159  Wis.  404.  160  NW  508; 
Uber  v.  Chicago,  etc.,  R,  Co.,  151  Wis, 
431.  138  NW  57:  TradewoU  v.  Chi- 
cago, etc.,  R.  Co.,  150  Wis.  269,  136 
NW  794. 

(Compare  Looney  v.  Oregon  Short 
Line  R.  Co.,  271  111.  538,  543.  Ill  NE 
609  (where  the  court  said:  "Tho  re- 
quirement that  the  carrier  receiving 
property  for  a  continuous  Inter-State 
shipment  shall  Issue  a  receipt  or 
WU  of  lading  l8  confined  to  the  In- 
itial carrier,  and  aa  there  Is  no  re- 
quirement that  any  connecting  car- 
rier shall  Issue  a  receipt  or  bill  of 
lading  It  was  evidently  contemplated 
that  the  liability  should  attach  to 
the  first  carrier  only.    Any  other 


doctnlne  would  substitute  diversity 
for  unity,  and  instead  of  making  lia- 
bility depend  upon  the  law  would 
base  It  upon  the  Independent,  sepa- 
rate acts  of  connecting  carriers"). 

"That  Act  makes  the  Initial  carrier 
responsible  for  the  safe  delivery  of 
shipments  over  connecting  lines,  no 
matter  where  the  loss  may  occur, 
but  it  certainly  does  not  exempt  con- 
necting lines  from  direct  responsi- 
bfilty  to  the  owner  for  their  own 
failure  to  safely  carry  and  deliver 
goods  received  by  them  for  that  pur- 

Eose."  LoulsvUlQ.  etc..  R.  Co.  v. 
ynne,  (Ala.)  71  S  338,  340. 
[al  Beasons  for  rule. — (1)  "We 
think  it  clear  from  the  whole  act 
that  the  purpose  of  Congress  was  to 
give  a  remedy  absolutely  dn  all  cases 
against  the  initial  carrier,  but  at  the 
same  time  preserve  all  remedies  ex- 
isting before  the  passing  of  such 
act."  Uber  v.  Chicago,  etc.,  R.  Co., 
161  Wis.  431,  434.  138  NW  67.  (2) 
"If  the  connecting  carrier  cannot  be 
sued  at  all,  it  would  produce  In  some 
instances  a  most  unconscionable  and 
unreasonable  state  of  affairs.  A  ship- 
ment of  merchandise  might  be  start- 
ed over  the  line  of  an  initial  carrier 
In  the  state  of  Massachusetts  des- 
tined to  some  shipper  at  some  point 
In  this  state  and  some  Injury  occur 
In  the  state  at  or  near  the  destina- 
tion point.  All  the  evidence  and  all 
the  witnesses  might  be  situated  In 
thle  state.  It  would  amount  to  prac- 
tical denial  of  Justice  to  compel  the 
shipper,  or  the  connecting  carrier,  to 
take  the  evidence  and  the  witnesses 
all  the  way  to  Massachusetts  and 
wait  around  in  the  courts  there  until 
the  cause  might  be  tried.  Again, 
the  Initial  carrier  mlgtit  be  a  bank- 
rupt against  whom  a  recovery  would 
be  worthleiss.  The  result  of  holding 
that  only  the  initial  carrier  can  be 
sued  is  loaded  with  some  very  dras- 
tic  and  deplorable  results.  We  are 
of  the  opinion  that  the  legislative 
mind  had  these  results  In  view  when 
It  attached  to  the  Carmack  Amend- 
ment the  broad  and  comprehensive 
proviso:  'That  nothing  1n  thlis  sec- 
tion shall  deprive  any  holder  of  such 
.  .  bill  of  lading  of  any  remedy 
or  right  of  action  which  he  has  un- 
der existing  law." "  Elliott  v.  Chi- 
cago, etc.,  R.  Co.,  35  S.  D.  67,  62,  160 
NW  777.  (3)  "The  Carmack  Amend- 
ment merely  places  the  shipper  In  a 
position  where  he  may  be  able  to 
recover  for  injured  property  and  re- 
lieve himself,  oftentimes,  from  the 
task  of  locating  the  active  tort- 
feasor. But  If  the  shipper  knows 
which  one  among  a  number  of  car- 
riers caused  the  Injury,  he  may  sue 
that  one  alone."  Elliott  v.  Chicago, 
etc..  R.  Oo..  supra. 

80.  St.  Louis  Southwestern  R.  Co, 
V.  Ray,  (Tex.  Civ.  A.)  127  SW  281. 

81.  Otrich  V.  St.  Louis,  etc.,  R. 
Co..  164  Mo,  A.  420,  134  SW  665,. 

83.  Missouri,  etc.  R.  Co.  v.  Ward, 
(Tex.  Civ.  A.)  169  SW  1035;  Atchison, 
etc.,  R.  Co.  V.  Wordy  (Tex.  CIp.  A.> 
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897]  b.  Each  Carrier  Liable  Only  for  Loss  or 
Injury  Occurring  on  Its  Own  Line — (1)  Statement 
of  Bale.  The  rule  is  well  settled  that  in  the  ab- 
sence of  some  special  statutory  provision,  or  of  a 
partnership  agreement,  or  joint  undertaking  between 
several  lines  o£  carriers,  an  intermediate  or  terminal 
carrier  is  liable  only  for  loss  or  injury  occurring  on 
its  own  hnc;"  and  this  rule,  it  is  said,  is  especially 
applicable  where  there  is  no  pro  rata  sharing  of 
freight  charges  made  under  the  initial  contract,  and 
where  the  terminal  carrier  refuses  to  receive  a  ship- 
ment under  the  initial  contract,  but  receives  the  same 
under  a  new  contract  whereby  it  makes  its  own 
rates  and  collects  its  own  charges,  and  limits  its  lia- 
bilities to  its  own  lines.^  .  The  initial  carrier  acts 
6nly  as  agent  with  respect  to  the  portion  of  the 
route  beyond  its  own  line."  A  connecting  carrier 
is  not  an  insurer  of  goods  against  damage  result- 

[a]  Bnla  appUaO. — ^Where  a  con- 
tract for  the  transportation  of  an 
Interatatc  Bhipment  was  made  with 
the  Initial  carrier,  stipulations  of  a 
contract  made  by  an  intermediate 
carrier  while  the  Bhidpnnent  was  in 
the  course  of  transportation  purport- 
Ing  to  exempt  the  carriers  from  Ma- 
biuty  unlesB  the  shippers  should  flie 
a  claim  for  damagree  within  thirty 
days  after  the  happening:  of  the  In- 
^ries  was  void.     Missouri,  etc..  R. 


ing  thereto  while  in  its  praaession  from  causes  oc- 
curring before  the  goods  were  delivered  to  it  and 
for  which  it  was  not  responsible,^  it  being,  under 
such  circumstances,  required  to  exercise  only  reason- 
able care  to  save  the  property  from  further  damage 
after  the  condition  which  caused  the  damage  has 
been  discovered  or  should  have  been  discoveored  by 
it  in  the  exercise  of  such  care." 

Where  a  partnership  relation  exists  between  con- 
necting carriers,  the  intermediate  or  terminal  carrier 
is  liable  for  loss  or  injury,  whether  occuring  on  its 
own  line  or  that  of  the  other  connecting  carriers." 

[$  898]  (2)  Rule  as  Affected  by  Special  SUta- 
tory  Provisions.  Statutes  exist  in  a  number  of  juris- 
dictions, some  of  which  have  materially  modified 
the  common-taw  liability  of  intermediate  or  terminal 
carriers  so  far  as  intrarstate  shipments  are  con- 
cerned." 


Co.  v.  Ward.  (Tex.  Olv.  A.)  169  SW 
108E. 

88.  V.  S.— St.  Louis  Ins.  Co.  v.  St. 
liouls.  etc..  R.  Co.,  104  U.  S.  146.  2« 
L.  ed.  679;  Sumner  v.  Walker,  30 
Fed.  261. 

Ala. — Central  of  Goorerla  R.  Co.  v. 
OMoaso  Varnish  Co.,  ISO  Ala.  287, 
S  822;  Southern  Ehcpress  Co.  v. 
Saks,  160  Ala.  621,  40  S  292;  Gulf 
Compress  Co.  v.  Jones  Cotton  Co., 
1B7  Ala.  32.  47  S  261;  Walter  v.  Ala- 
bama Great  Southern  R.  Co..  142  Ala, 
474,  89  S  87;  McCarthy  v.  Louisville, 
etc.,  R.  Co..  102  Ala.  108,  14  8  870, 
48  AmSR  20;  Montgomery,  etc.,  R. 
Co.  V.  M<aore,  51  Ala.  394. 

Oolo. — Trumbull  t.  Coulson,  18 
Colo.  A.  102,  S4  P  016. 

Iowa. — Carson  Harris,  4  Greene 
Bl«. 


Ky. — ^Baltimore,  etc.,  R.  Co.  v. 
Cllft.  142  2^.  673.  134  SW  017:  Illi- 
nois Cent.  R.  Co.  v.  Curry.  127  Ky. 
643,  106  SW  294.  32  ^L  613;  Cin- 
cinnati, etc.,  R.  Co.  V.  Greening,  100 
SW  S2G,  SO  KyL  1180;  LottlsvUle, 
etc,  R.  Co.  V.  Chestnut,  IIS  Ky.  43, 
78  SW  361.  24  KyL  1846:  Ireland  v. 
MoWie,  etc,  R.  Co..  105  Ky.  400,  49 
SW  188,  20  KyL  1686. 

La. — Duvall  v.  Louisiana  Western 
R  Co.,  136  La.  189.  67  S  104;  Thomp- 
0on  V.  Southern  Pao.  Co.,  181  La.  994, 
40  6  998 

Miss.— Mobile,  etc.,  R.  Co.  v.  Phil- 
Hps,  103  Miss.  680,  60  S  572. 

Ho.— Balliday  v.  St.  Louis,  etc., 
R.  Co..  74  Mo.  169,  41  AmR  309; 
Otrtch  r.  St.  Louis,  etc,  R.  Co.,  164 
Ma  A.  420,  184  SW  666;  Crockett  v. 
St.  Louis,  etc.,  R.  Co..  147  Mo.  A. 
847.  126  SW  243;  Berry  Coal,  etc., 
Co.  v.  Chlcaeo.  etc.,  R.  Co.,  116  Mo. 
A.  214,  92  ^W  714;  Shewalter  v. 
Missouri  Pac.  R.  Co.,  84  Mo.  A.  689. 

N.  Y. — Bradley  v.  Lake  Shore,  etc.. 
R.  Co..  146  App.  Dlv.  312.  129  NTS 
1046;  Hlnkley  v.  New  York,  etc.  R. 
Co..  3  Thomps.  &  C.  281  [aff  60  N. 
Y.  644]. 

N.  C— Knott  V.  Raleigh,  etc.,  R. 
Co..  98  N.  C.  73.  3  SE  735,  2  AmSR 
321. 

Okl. — Missouri,  etc.,  R.  Co.  v.  Pe- 
ters, 37  Okl.  186,  131  P  626. 

Or. — Goodman  v.  Oregon  R.,  etc., 
Co..  22  Or.  14,  28  P  894. 

Pa. — Wilson  V.  Harry,  32  Pa.  270. 

R.  I. — Knight  V.  Provildenoe,  etc., 
R.  Co..  13  R.  I.  672,  43  AmR  46. 

S.  C. — Trakaa  v.  Southern  R.  Co., 
102  S.  C.  211.  86  SE  492. 

Tex, — Pecos,  etc.,  R.  Co.  v.  Cox, 
lOB  Tex.  40.  143  SW  606.  157  SW  74B; 
Gulf,  etc.,  R.  Co.  V.  EdlofT,  89  Tex. 


464,  34  SW  414,  35  SW  144;  St.  Louis, 
etc.,  R.  Co.  V.  MoCaellan,  (Civ.  A.) 
173  SW  268;  Missouri,  etc.,  R.  Co. 
V.  Jarmon.  (Civ.  A.)  141  SW  166; 
New  Mexico  Eiastern  R.  Co.  v.  Mont- 
ffometr.  (Civ  A.)  139  SW  885;  Oulf, 
etc.  R.  C<>.  V.  Cunningivam,  51  Tex. 
Civ.  A.  868,  118  SW  767;  Gulf,  etc., 
R.  Co.  V.  Malone.  (Olv.  A.)  26  SW 
1077. 

Bnsr, — Great  Southern,  etc,  R.  Co., 
[1898T  2  Ir.  789. 

Que. — Ducheeneau  v.  -  Canadian 
Northern  R.  Co.,  23  Que.  K.  B.  19; 
McCready  V.  Grand  Trunk  R.  Co.,  43 
Que.  Super.  160,  16  CanRCas  179. 

[a1  niUf  (1)  where  a  dellverlna: 
oarner  reoeives  mules  in  bad  condi- 
tion as  the  result,  apparently,  of  neg- 
lect in  the  hands  of  the  receivlnK 
carrier,  and.  having  unloaded,  tea, 
and  watered  them,  forwarded  them 
to  their  desUnatdon.  It  Is  not  liable 
for  dam  axes  sustained  in  deprecia- 
tion In  value  of  the  aulmsJe.  Thoim>- 
son  V.  Southern  Pac  Co.,  121  La.  994, 
46  8  993,  (2)  A  railroad  company 
wMch  receives  aa  connecUnr  carrier 
outside  of  the  state  cotton  in  bales 
Alpped  In  Maled  cars  which  were 
in  good  oonftitton,  under  through 
contracts  to  which  It  was  not  a 
party,  and  which  hauls  such  oars 
unopened  to  their  place  of  destina- 
tion and  delivers  the  cotton  to  the 
consignee.  Is  not  liable  for  the  wet 
dirty  oondltlon  of  such  ootton  when 
so  oeltvered.  Vincent  v.  Yasoo,  etc., 
R.  Co..  114  La.  1021,  88  S  818.  (8) 
And  a  contract  by  an  Initial  carrier 
as  agent  for  a  connecting  carrier 
which  binds  the  connecting  carrier 
rarely  to  carry  live  stock  does  not 
make  the  connecting  carrier  liable 
for  any  negligence  In  handUng  the 
stock  at  stockyards  at  whkh  they 
were  delivered  by  the  initial  carrier 
for  transportation  by  the  connecting 
carrier,  in  the  absence  of  a  showing 
that  It  controlled  the  stockyards  or 
that  the  stock  M-as  reloaded  there  by 
Its  agents.  Baltimore,  etc,  R.  Co. 
v.  Cllft,  142  Ky.  678.  134  SW  017. 

[b]  Joint  vadertokliir^^he  last 
of  several  connecting  carriers  de- 
livering goods  in  daimaged  condition, 
having  receipted  In  turn  to  its  next 
precedlnir  carrier  for  the  good  order 
and  condition  of  the  goods,  demand- 
ing and  receiving  freight  in  full  from 
orTrliia.tlng  point  to  that  of  delivery, 
making  no  claim  of  separate  con- 
tracts with  several  connecting  lines, 
and  agreedng  that  consignees  shall 
file  their  claim  for  damages  with  it, 
recognises  but  one  contract  for  trans- 
portation; and,  being  unable  to  show 
that  the  injuries  complained  of  were 
caused  by  other  agencies  beyond  its 
oontrol,  a  Judgment  for  the  amount 
of  dEunages  adinltted  will  not  be  set 
aside.  Cleveland,  etc.,  K.  Co.  V.  Bar- 
ron-Boyle Co.,  81  Oh.  Clr.  Ct.  142 
[aff  80  Oh.  St  707  mem.  89  NB  1118 
mem]. 

[c1  WlLSTs  goods  Shaped  over  eon- 
B^otuiff  lines  az«  injured  by  dslftr 

in  transportation,  the  terminal  car- 


rier Is  liable  only  for  such  propor- 
tion of  the  total  loss  as  occurred 
while  the  goods  were  in  Its  custody. 
Trakaa  v.  southern  R.  Co..  102  S.  C. 
211.  86  SE  492. 

[d]  Xvldenoe  lurafleteat  to  skmr 
reoelpt  of  foods^In  an  action 
against  a  connecting  carrter  for  fail- 
ure jto  deliver  goods  to  a  consignee, 
the  evidence  snowed  that  the  con- 
signee bought  goods  from  a  New 
York  merchant,  that  an  invoice  of 
the  goods  together  with  a  bill  of 
lading  executed  by  the  initial  carrier 
was  recedved  by  ttts  consignee,  and 
that  a  case  of  goods  shipped  by  ttie 
New  York  merchant  to  the  eonngnee 
was  delivered  to  the  connecting  car- 
rier. There  was  no  direct  evidence 
lowing  the  contents  of  the  case. 
The  bill  of  lading  described  the  prop- 
erty as  a  case  of  goods,  but  stated 
that  the  contents  were  unknown.  It 
was  held  that  this  wns  Insufficient 
to  support  a  flndlng  that  the  con- 
necting carrier  reoMved  the  goods. 
80  as  to  make  it  liable  for  the 
amount  thereof  on  its  failure  to  de- 
liver the  <»se  received.  Gulf,  etc., 
R.  Co.  V.  Massenburg-Bankhead  Dry 
Goods  Co.,  40  Tax.  X;iv.  A.  647.  SO 
SW  68. 

84.  Missouri,  etc..  R.  Co,  v.  Petsre, 

37  Okl.  188.  181  P  686. 

85.  MoCready  v.  Grand  Trunk  R. 
Co.,  48  Que.  Super.  ISO,  15  CanRCas 
179. 

86.  Bradley  v.  Lake  Shore,  etc^ 
R.  Co.,  146  App.  Div.  812,  129  NY8 
1046. 

9f.  Bradley  v.  Lake  Shore,  etc., 
R.  Co.,-  146  App.  DlT.  313,  189  NTS 
1046. 

88.  Barter  v.  Wheeler,  49  N.  H.  9. 
6  AmR  484. 

89.  See  statutory  provisions. 

[a]  In  Artnas—  It  has  been  held 
that  the  act  of  April  6,  1906,  as 
amended  by  the  act  of  April  11, 
1907,  providing  that  all  carriers  re- 
ceiving goods  for  shipment  within 
the  sute  for  delivery  within  the 
state  shall  be  liable  for  all  damaxes 
thereto,  and  authorising  the  collec- 
tion of  damages  from  the  agent  at 
the  point  of  destination  on  the  con- 
signee presenting  an  itemized  state- 
knent,  and  authorising  an  action 
against  a  carrier  falling  to  pay  such 
claim,  when  oonsldereid  in  connec- 
tion with  the  act  of  May  6.  1907. 
making  the  initial  carrier  liable  for 
all  damages,  makes  each  carrier 
liable  for  all  damages  occurring  on 
Its  own  line,  and  sesks  to  expedite 
Speedy  settlements  of  claims,  and 
recognises  the  common-law  presump- 
tion of  liability  of  the  delivsrtng 
carrier,  which  may  be  overcome  by 
proof;  and  a  terminal  carrier  is  not 
liable  for  damages  caused  by  the 
initial  carrier.  cAiloaco.  etc,  R.  Co. 
V.  Ledbetter,  106  Ark.  61S,  616,  1S3 
SW  801  (where  the  court  said:  "It 
la  contended  that  the  statute  makes 
the  delivering  carrier  liable  for  all 
damages,  whether  done  on  its  own 
line  or  that  of  the  Initial  carrier. 


For  later  oases,  derelopmeats  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  paga«iid  note  number. 
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In  Texas  a  statute^  provides  that  all  carriers 
over  whose  lines  any  freight  received  by  either  of 
such  carriers  for  through  shipment  on  a  contract 
for  through  carriage  recc^ized,  acquiesced  in,  or 
acted  on  by  such  carriers,  shall  with  respect  to  the 
undertaking  be  considered  connecting  lines  and  be 
deemed  to  be.  the  agents  of  each  other,  and  the  con- 
tract shall  be  deemed  to  be  the  contract  of  each  of 
the  carriers;  and  that  for  any  loss  or  injury  sus- 
tained in  such  through  transportation  over  the  con- 
necting lines,  or  either  of  them,  either  of  such  car- 
riers which  the  person  sustaining  damages  may  first 
elect  to  sue  shall  be  held  liable  to  such  person.  Un- 


der these  provisions  where  a  shipment  over  oonnect- 
ing  lines  Is  on  a  throu^  contract  recognized  and 

acted  on  by  the  carriers,  each  carrier  is  equally 
liable  to  the  shipper  for  any  loss  or  injury  to  the 
goods  shipped,'^  and  this  is  so  whether  the  contract 
is  oral  or  in  writing."  But  these  provisions  have 
no  application,  except  where  there  is  a  through  con- 
tract of  shipment  and  where  the  shipment  is  re- 
ceived, and  carried  by  the  connecting  carrier  under 
that  contract.^  In  order  to  bind  the  second  or  sub- 
sequent carriers  jointly  with  the  first,  or  with  any 
of  the  other  carriers,  there  must  be  something  more 
than  receiving  and  transporting  the  goods  or  profg- 


.  .  .  The  language  of  the  first  sec- 
tion of  the  Act,  standing  alone,  un- 
doubtedly tends,  in  some  measure,  to 
sustain  that  contention;  but  our  con- 
clusion Is,  that  such  Is  not  the  proper 
construction  to  place  on  It.  The 
fact  that  the  statute  does  not  pro- 
vide a  remedy  In  favor  of  the  de- 
livering carrier  over  against  the  Ini- 
tial carrier,  as  does  anotber  statute, 
to  which  we  will  presently  call  at- 
tention, with  respect  to  the  remedy 
of  the  initial  carrier  against  the 
connecting  carrier,  and  as  does  the 
Act  of  Congress  on  the  same  sub- 
ject, tends  strongly  to  rebut  that 
construction.  The  words  'are  hereby 
made  liable  for  all  damages,'  are  sus- 
ceptible to  the  construction  that  It 
means  that  each  carrier  shall  be 
liable  for  all  damage  occurring  on 
Its  line.  Otherwise,  why  should  the 
Initial  carrier  be  mentioned  at  all? 
No  remedy  Is  conferred  against  the 
initial  carrier  in  the  succeeding  sec- 
tions, and  It  Is  manifest  that  the 
purpose  of  the  Act  was  to  expedite 
■peedy  settlement  of  claims,  and 
not  to  fix  liability.  It  constitutes, 
also,  a  recognition  of  the  common- 
law  presumption  of  liability  on  the 
part  of  the  delivering  carrier,  which 
may  be  overcome  by  proor*). 

tb]  m  OeoMla  (1)  under  a  stat- 
ute which  provides  that  the  last  of 
several  connecting  lines  of  railroad 
which  receives  goods  as  In  good  order 
shall  be  liable  to  the  consignee  for 
damages  done  to  the  goods,  the  last 
connecting  carrier  which  receives  the 

f oods  as  In  good  order  will  be  liable 
or  any  loss  or  injury  irrespective 
of  the  line  on  which  the  loss  or 
injury  occurred.  Susong  v.  Florida 
Cent.,  etc.,  R.  Co.,  116  Ga.  361.  41 
SB  666;  Louisville,  etc.,  R.  Co.  v. 
Bums,  S  Oa.  A.  241.  70  SE  1112.  (2> 
"If  It  receipts  for  the  goods  as  In 
good  order,  when  In  fact  they  are 
not  In  that  condition  the  law  raises 
against  it  a  conclusive  presumption 
as  to  the  condition  of  the  goods." 
Southern  R,  Co.  v.  Waters,  126  Ga. 
520.  522,  54  SE  620.  (3)  And  it  has 
been  held  that  proof  of  Issuance  by 
the  Initial  carrier  of  a  bill  of  lading 
undertaking  to  deliver  the  goods  win 
not  defeat  the  right  of  the  owner  to 
recover  from  th«  latter  carrier.  Tes- 
blk  v.  Macon,  etc..  R.  Co..  11  Oa.  A. 
298.  75  SB  207.  (4)  However,  to 
bind  the  "last  company  which  has  re- 
ceived the  goods  as  In  good  order," 
under  {  S0t4  of  the  Code,  there  must 
be  some  proof  that  It  so  received 
them;  ana  the  written  indorsement 
of  the  agent  on  the  bill  of  lading 
made  some  time  after  their  reception 
is  not  evidence  unless  accompanied 
with  proof  that  It  was  his  business 
ao  to  act  on  reference  of  the  mat- 
ter to  him.  Kvans  v.  Atlanta,  etc., 
R.  Co.,  5S  Oa.  4B8.  (E)  So  a  rail- 
road company  receiving  goods  from 
a  connecting  line  may  protect  itself 
from  the  conclusive  presumption 
arising  from  a  receipt  expressly  stat- 
ing that  the  goods  were  "in  good 
order,"  or  from  a  rebuttable  pre- 
sumption arising  from  a  failure  to 
state  the  condition  of  the  goods  In 
a  receipt,  by  a  receipt  Setting  forth 
an  exemption  as  to  the  condition 
of  the  goods.  Any  statement  in 
the  receipt  negativing  that  the  goods 
when  received  were  In  good  order 
will   relieve   the   company  from  a 
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presumption  that  they  were  In  such 
condition.  Southern  R.  Co.  v. 
Waters.  126  Oa  620,  64  SB  620. 
<  6 )  Such  statute  has  no  applica- 
tion where  it  affirmatively  appears 
that  the  goods  were  consigned  from 
a  point  beyond  the  limits  of  the 
state  under  a  contract  stipulat- 
ing for  their  delivery  at  a  point 
within  the  state  which  could  not  In 
the  usual  and  ordinary  course  of 
transportation  be  reached  and  was 
not  intended  to  be  reached  by  de- 
fendant's railroad.  Kerr  v.  Georgia 
R.  Co..  106  Ga.  371,  SI  SB  114;  West- 
ern, etc.,  R.  Co.  V.  Bxposltion  Cotton 
Mills,  81  Oa.  622,  7  SB  916,  2  LRA 
102.  (7)  And  If  In  such  action  there 
Is  no  allegation  that  the  carrier  re- 
ceived the  goods  In  good  order,  the 
action  will  be  construed  as  being 
based  on  the  common-law  liability. 
Hartwell  R.  Co.  v.  Kldd,  10  Oa.  A. 
771,  74  SE  310. 

[c]  In  WsslBsippl  (1)  it  was  held 
that  for  the  con«gnee  of  a  car  of 
freight  to  write  the  last  of  connect- 
ing carriers  that  there  was  a  short- 
age, saying,  "Kindly  trace  shortage." 
Is  not  such  a  demand  as  to  make 
such  carrier  liable  under  Code  (1892) 
S  4301  (Code  [1906]  j  4863),  provid- 
ing that.  If  a  carrier  receives  freight 
from  another  carrier  for  further 
transportation  and  delivery,  and  on 
arrival  at  place  of  delivery  there  is 
a  shortage  therein.  It  Is  the  duty  of 
the  last  carrier  to  obtain  and  fur- 
nish the  consignee,  "on  demand," 
true  copies  of  all  notations,  excep- 
tions, records,  and  memoranda  en- 
tered on  the  books  of  each  carrier 
touching  the  receipt,  transfer,  and 
handling  of  the  freight  while  In  tran- 
sit, and  falling  to  furnish  the  same 
within  thirty  days  after  such  de- 
mand it  shall  be  presumed  to  have 
caused  such  loss.  Threefoot  v.  New 
Orleans,  etc.,  R.  Co.,  89  Miss.  192,  43 
S  303.  (2)  However,  the  statute  does 
not  apply  where  the  connecting  car- 
rier never  received  the  lost  freight. 
Thompson  v.  Yazoo,  etc,  R.  Co.,  104 
Miss.  852.  61  S  826. 

[d]  In  Sonth  Carolina  (1)  several 
statutes  ha^e  been  enacted  which 
materially  modify  the  common  law 
in  respect  to  the  liability  of  connect- 
ing carriers.  Civ.  Code  (1902)  § 
1710.  provides  that,  where  under  con- 
tract of  shipment  over  the  lines  of 
connecting  roads  the  responsibility 
of  each  carrier  shall  cease  on  deliv- 
ery to  the  connecting  line  In  good 
order.  If  freight  is  lost  or  damaged 
It  shall  be  the  duty  of  the  Initial 
or  terminal  line  on  notice  to  adjust 
the  same  within  forty  days,  and  on 
failure  so  to  do,  or  to  trace  the 
freight  and  Inform  the  person  giving 
notice  by  what  carrier  it  was  lost  or 
damaged,  such  carrier  shall  be  liable 
for  all  such  loss  or  damage.  Uhder 
this  statute,  to  maintain  an  action 
against  a  terminal  carrier  for  dam- 
age to  freight.  It  must  be  alleged 
and  proved  that  the  shipment  was 
made  under  a  contract  providing  that 
the  responsibility  of  each  carrier 
was  to  cease  on  delivery  to  its  con- 
necting carrier  In  good  order.  Cave 
v.  Carolina  Midland  R.  Co..  63  8.  C. 
496,  31  SB  359.  (2)  But  where  such 
a  contract  exists,  the  failure  of  the 
terminal  carrier  to  comply  with  the 
statute  renders  it  liable  for  goods 
lost  from  a  consignment  over  Its 


line,  whether  lost  on  Its  own  road  or 
not.  Burress  v.  Atlantic  Coast  Line 
R.  Co..  79  S.  C.  260,  60  SE  692.  <3> 
By  a  subsequent  statute  of  this  State, 
i  2754,  each  of  several  connecting 
carriers  is  made  agent  of  the  other 
In  case  of  Intra-state  ahlpments,  and 
In  construing  the  statute  It  has  been 
held  that  the  terminal  carrier  is 
estopped  to  deny  receipt  by  the  ini- 
tial carrier  of  all  the  -  goods  for 
which  it  issued  a  bill  of  lading,  and 
that  proof  that  the  terminal  carrier 
did  not  receive  part  of  the  goods 
does  not  relieve  It  of  the  llabilfty  to 
the  consignee  for  nondelivery. 
Daughty  V.  Northwestern  R.  Co.,  92 
a.  G.  361,  76  SB  663.  (4)  And  in 
case  of  delay  In  shipment,  the  fact 
that  part  of  the  delay  occurred  while 
the  goods  were  not  In  the  possession 
of  the  terminal  company  would  con- 
stitute no  defense  to  an  action  for 
unreasonabUe  delay.  Farmers,  etc., 
Cotton  Co.  V.  Atlantic  Coast  Line  R. 
Co.,  89  S.  C.  398.  71  SE  991.  (5) 
No  rights  under  U.  8.  Const,  amendm 
14,  are  infringed  by  the  provisions 
of  8.  0.  Civ.  Code  (1912)  S|  2764, 
2766.  under  which  all  carriers  par- 
ticipating in  '  a  through  intra-state 
shipment  are  made  the  agents  of 
each  other  with  respect  to  the  trans- 
portation, BO  that  any  of  tjie  carriers 
may  be  sued  for  loss  or  damage 
occurring  on  any  part  of  the  route, 
being  given  the  right  of  recovery 
over  against  the  carrier  In  fault. 
Atlantic  Coast  Line  R,  Co.  v.  Glenn, 
239  n.  S.  388,  36  SCt  154.  60  L.  ed.  344. 

90.  Sayles  Annot.  St.  ig  381a, 
331b. 

91.  Elder  v.  St.  Louis  Southwest- 
em  R.  Co.,  105  Tex.  628,  164  SW  976; 
Texas,  etc..  R,  Co.  v.  Lynch,  97  Tex. 
25.  76  SW  486;  Gulf,  etc..  R.  Co.  v. 
BdloflT,  89  Tex.  464.  34  SW  414,  36 
SW  144;  Houston,  etc.,  R.  Co.  v. 
Waltman,  (Tex.  Civ.  A.)  132  SW  618; 
Houston,  etc.,  R.  Co.  v.  Hill.  60  Tex. 
Civ.  A.  214,  128  SW  446;  Missouri, 
etc.,  R.  Co.  V.  Lawson,  66  Tex.  Civ, 
A.  388,  119  SW  921;  Texas  Cent.  R. 
Co.  V.  Pool,  62  Tex.  Civ.  A.  307,  114 
SW  686;  San  Antonio,  etc.,  R.  Co.  v. 
Turner,  42  Tex.  Civ.  A.  532,  94  SW 
214;  Texas,  etc..  R.  Co.  v.  Andrews, 
(Tex.  Civ.  A.)  80  SW  390:  Houston, 
etc..  R.  Co.  V.  Ney,  (Tex.  Civ.  AJ  68 
SW  43;  Texas,  etc.,  R.  Co.  v.  Ran- 
dle.  18  Tex.  Civ.  A.  348,  44  SW  603. 

M.  Williams  V.  Gulf.  etc..  R,  Co,, 
(Tex.  Civ.  A.)  135  SW  390;  San  An- 
tonio, etc.,  R.  Co.  V.  Turner,  42  Tex. 
Civ.  A.  632,  94  SW  214;  Galveston, 
etc..  R.  Co.  V.  Botts,  (Tex,  Civ.  A) 
70  SW  113. 

•3.  Galveston,  etc..  R.  Co.  v. 
Jones.  104  Tex,  92.  134  SW  828  [rev 
(Civ.  A.)  123  SW  7571;  International, 
etc.,  R.  Co.  V.  Starts,  97  Tex.  167, 
77  SW  1  [rev  (Civ.  A.)  74  SW  1119]; 
Ft.  Worth,  etc.,  R.  Co.  v.  Williams, 
77  Tex.  121.  13  SW  637;  Gulf,  etc^ 
R.  Co.  V.  Balrd.  76  Tex.  266,  12  SW 
530;  Galveston,  etc,  R.  Co.  v,  Patter- 
son. (Tex.  Civ.  A.)  173  SW  278; 
Houston,  etc.  R.  Co.  V.  Eastern 
Texas  R.  Co.,  67  Tex.  Civ.  A.  488.  122 
SW  972;  Texas,  etc.,  R.  Co.  v.  Wets- 
man.  47  Tex.  Civ.  A.  319.  106  SW 
45;  Texas,  etc.  R.  Co.  v,  Arnett,  .41 
Tex.  Civ.  A.  401,  98  SW  67;  Texas, 
etc.,  R.  Co.  V.  Andrews,  {Tex.  Civ. 
A.)  80  SW  890;  Texas,  etc.,  R.  Co.  v. 
Byers,  (Tex.  Civ,  A.)  73  SW  427; 
Oulf,  etc.,  R.  Co.  V.  Short,  (Tex.  Civ. 
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erty,  because  the  law  requires  a  carrier  so  to  receive 
and  transport  such  freight  when  tendered  io  it;** 
and  this  is  so  notwithstoading  the  proTisions  of  a 
statate'^  to  the  effect  that,  whenever  any  freight  or 
other  property  has  been  transported  over  two  or 
more  railroad  operating  any  part  of  their  roads 
in  the-  state,  suit  for  loss  or  damage  thereto,  or  other 
cause  of  action  connected  therewith  or  arising  out 
of  such  transportation  or  contract  in  relation^  there- 
to, may  bo  brought  against  any  one  or  all  of  such 
railroads  in  any  county  in  which  any  of  such  rail- 
roads extends  or  is  operated.  Such  a  statute  does 
not  authorize  a  suit  against  two  railroads  not  act- 
ing under  a  joint  contract  for  the  distinctly  separate 
wrong  of  one  only,  merely  because  property  had 
been  transported  over  the  eonnectii^  lines  of  two.^ 
899]  (3)  Sole  as  AAacted  by  Iiast  Carrier 
Oidlectiiig  Entire  Oharges.  Where  au  arrangement 
is  made  between  several  connecting  carriers  by 
which  goods  to  be  carried  over  the  entire  route  are 
to  be  delivered  by  each  carrier  to  the  next  succeed- 
ing carrier,  each  carrier  to  pay  the  preceding  car- 
rier the  amount  of  its  chains,  and  the  last  one 
to  collect  the  whole  amount  from  the  consignee,  the 
receiving  of  the  goods  by  the  last  carrier,  the  pay- 
ment by  it  of  all  previous  charges,  and  its  collec- 
tion of  the  entire  ohaige  from  the  consignee  will  not 
render  it  liable  for  any  injury  done  to  the  goods 
before  the^  were  received  by  it.°'  In  the  alienee 
of  a  specific  contract  making  each  carrier  liable 
for  the  default  of  any  of  the  others,  the  general  rule 
is  that  only  the  carrier  on  whose  line  the  loss  oc- 
curred will  be  liable." 

[$  900]  7.  Idabilitar  for  Delay.  Connecting  car- 
riers are  bound  to  use  reasonable  dil^nce  to  trans- 
port withm  a  reasonable  time.*"  A  connectii^  car- 
rier cannot  avoid  liability  for  delay  in  forwarding 
a  shipment  because  of  an  alleged  excessive  freight 


chai^,  as  it  is  not  bound  to  collect  more  than  the 
l^al  charges,  and  is  authorized  to  adjust  the  same 
after  collection.^  But  in  the  absence  of  proof  of 
partnership  or  other  joint  interest  existing  between 
several  common  carriers,  or  of  some  statute  other- 
wise providing,  neither  the  intermediate  nor  the 
terminal  carrier  is  liable  for  delay  not  occurring  on 
its  own  line,^  especially  where  the  shipping  contract 
BO  provides  f  and  even  thoi^h  the  initial  carrier  has 
notice  of  special  dami^fes  whicli  will  result  from 
any  delay  and  fails  to  communicate  such  notice  to 
the  terminal  carrier,  it  is  not  liable  for  damages 
from  delay  on  the  terminal  line,  unless  such  delUiy 
was  the  result  of  the  failure  to  communicate  the 
notice,*  but  each  carrier  is  liable  for  delay  caused 
by  it  and  occurring  on  its  own  line." 

Under  l^ie  OanuuA  amendment  an  interned  iate 
carrier  cannot  be  sued  for  delay  in  the  transporta- 
tion of  an  interstate  shipment  of  Uve  stock,  where 
the  delay  was  not  caused  on  its  line,  regardless  of 
whether  or  not  it  had  issued  a  bill  of  lading,  the 
purpose  of  the  amendment  being  to  secure  simplic- 
ity in  the  transportation  of  freight  carried  by  sev- 
eral coinmon  carriers  by  localizing  the  responsible 
carrier."  But  where  a  bill  of  lading  on  an  interstate 
shipment  routed  a  car  over  the  line  of  a  particular 
terminal  carrier,  and  the  shipment  was  not  delivered 
to  that  carrier,  but  to  defendant  which  bad  no  facili- 
ties for  delivering  it  into  plaintiff's  yard,  and  de- 
fendant, after  being  notified  of  the  error,  was  in- 
formed of  plaintiff's  urgent  need  of  the  shipment, 
but  nevertheless  kept  the  car  for  an  nnreasonable 
length  of  time  before  it  was  returned  to  the  place 
where  defendant  received  it,  to  be  transshipped  over 
the  designated  terminal  carrier  into  plaintiff's  yard, 
plaintiff  was  entitled  to  recover  the  damages  sus- 
tained independently  of  the  Interstate  Commerce 
Act,  and  regardless  of  whether  defendant  knew,  in 


A.)  51  sw  281. 

94.  Galveston,  etc.,  R.-  Co.  v. 
Jones,  104  Tex._?2.  134  SW  328  [rev 
(Ctv.  A.)  123  SW  737]. 

S5.  Act  May  20.  1899  (L.  [1899] 
p  214  c  t2E>. 

96.  Texas,  etc.,  R.  Co.  v.  Lynch, 
97  Tex.  25.  30,  75  SW  486  (where 
the  court  said:  "Before  the  passage 
of  the  act,  ft  was  a  matter  of  not 
Infrequent  occurrence  that  Jive  stock 
which  had  been  shipped  over  two  or 
more  Itnea  of  railroad  under  separate 
and  Independent  contracts  arrived  at 
their  destination  In  a  damaged  con- 
dition and  the  shipper  was  at  a  loss 
to  know  how  much  of  the  damage 
was  chargeable  to  the  one  line  and 
how  much  to  the  other,  or  others  In 
case  there  were  more  than  two.  The 
evident  purpose  of  the  act  was  to 
relieve  shippers  of  this  ditllculty. 
and  to  provide  a  Joint  action  against 
all  the  carriers  where  there  was  a 
reasonable  probability  that  each  was 
responsible  for  some  part  of  the 
whole  damage.  But,  In  our  opinion. 
It  was  not  intended  to  authorize  a 
suit  against  two  railroad  companies 
not  acting  under  a  joint  contract, 
for  the  distinctly  separate  wrong  of 
one,  merely  because  property  nad 
been  transported  over  the  connect- 
ing lines  of  the  two,  It  would  in 
our  opinion  be  difficult  to  Justify 
such  leeislation  upon  any  correct 
principle  ).  Contra  Galveston,  etc.. 
R.  Co.  V.  Youns.  (Tex.  Civ.  A.)  148 
SW  1113  [clt  Texas,  etc.,  R.  Co.  v. 
Lynch,  supra.  In  support  of  the  hold- 
ing] (where  the  court  seems  to  have 
read  the  opinion  tn  the  Lynch  case 
In  ,a  very  superficial  way  and  over- 
looked language  which  could  not 
possibly  have  been  misconstrued  If 
read). 

97.  Mass. — Gass  v.  New  Tork,  etc., 
R.  Co..  99  Mass.  220,  96  AmD  742; 


11 


Darling  v.  Boston,  etc.,  R.  Corp, 

Allen  296. 

Pa. — Wilson  V.  Harry,  32  Pa.  270. 

Tex. — Miller  v.  Texas,  etc.,  R.  Co., 
83  Tex.  518,  18  SW  954:  Houston,  etc.. 
R.  Co.  V.  Groves,  48  Tex.  Civ.  A.  45, 

106  SW  416. 

Bng. — Coxon  v.  Great  Western  R. 
Co..  6  H.  &  N.  274,  167  Reprint  118$. 

Man. — Roach  v.  Canadian  Pac.  R. 
Co..  1  Man.  168. 

But  compare  Cleveland,  etc.,  R.  Co. 
V.  Barron-Boyle  Co..  31  Oh.  Cir.  Ct. 
142  [aft  80  Oh.  St.  707  mem,  89  NE 
1118  mem];  supra  note  83  [b]. 

98.  See  cases  supra  note  97. 

99.  Johnson  v.  New  Tork,  etc.,  R. 
Co.,  Ill  Me.  263,  88  A  988.  And  see 
supra  i  404  et  seq. 

1.  St.  Louis,  etc..  R.  Co.  v.  Close, 
42  Okl.  105,  140  P  1176. 

3.  Ga. — Bell  v.  Western,  etc,  R. 
Co..  125  Ga.  510,  64  SE  532. 

Mo. — Wllburn  v.  iWabash  R.  Co., 
148  Mo.  A.  692,  129  SW  484. 

Pa. — Farmers'  Nursery  Co.  v. 
Cowan,  21  Pa.  Super.  192. 

Tex, — Missouri,  etc.,  R.  Co.  v. 
Stark  Grain  Co.,  (Civ.  A.)  131  SW 
410;  Crawford  v.  International,  etc.. 
R.  Co.,  (Civ.  A.)  109  SW  987;  Chi- 
cago, etc.,  R.  Co.  V.  Young.  (Civ.  A.) 

107  SW  127.  See  St.  Louis,  etc.,  R. 
Co.  V.  White.  (Civ.  A.)  103  SW  673 
(recognizing  the  rule). 

(Jue. — Ram  v.  Boston,  etc..  R.  Co., 
41  Que.  Super.  68,  13  CanRCas  370. 

[a]  Thus,  (1)  In  an  action  to  re- 
cover damage.s  for  the  loss  of  per- 
ishable good's,  a  Judgment  for  plaln- 
tlfr  cannot  be  sustained,  w*iere  the 
evidence  «hows  that  the  goods  were 
packed  so  as  to  remain  in  gtjod  con- 
dition from  two  and  one-half  to 
three  and  one-half  days  from  date 
of  delivery  to  the  initial  carrier,  that 
the  Initial  carrier  consumed  about 
two  and  three-quarter  days  in  trans- 


porting the  goods  about  fifty  miles, 
and  that  the  defendant  company  could 
not  transport  them  over  the  three 
hundred  and  fifty  additional  miles  to 
the  point  of  destination  in  less  than 
two  or  three  days.  Farmers'  Nurs- 
ery Co,  v.  Cowan,  21  Pa.  Super.  192. 
(2)  Where  the  Initial  carrier  of  live 
stock,  although  guilty  of  delaying 
transportation,  delivered  the  stock 
to  the  connecting  carrier  an  hour 
and  a  half  late,  while  its  train  was 
on  its  track,  but  the  connecting  car- 
rier refused,  without  cause,  to  ac- 
cept the  stock  and  transport  It  In 
that  train,  thereby  delaying  trans- 
portation, the  initial  carrier  was  not 
liable  for  delay  in  the  delivery  of 
the  stock  at  Its  destination.  St.  Louis, 
etc.,  R.  Co.  V.  Miller.  (Tex.  Civ.  A.) 
176  SW  830.  (3)  A  carrier  who  re- 
ceives goods  forwarded  by  other  car- 
riers Is  not  liable,  in  the  absence  of 
notice  of  special  cause  for  delivery 
within  a  given  time,  for  damage 
arising  from  delay  oaused  by  con- 
gestion of  traflic  in  the  hands  of  the 
next  succeeding  carrier.  Ram  v. 
Boston,  etc..  R.  Co..  41  Que.  Super. 
68.  13  CanRCas  S70. 

[b]  XT  delay  occurs  on  ewili  Iln* 
of  tb*  oonneotuiff  carriers,  the  termi- 
nal OArrter  Is  liable  only  for  the 
proportion  of  loss  occasioned  by 
its  negligent  delay,  and  no  more. 
St.  Louis,  etc..  R.  Co.  v.  Landa.  (Tex. 
Civ.  A.)  149  SW  292:  St.  Louis,  etc.. 
R.  Co.  v.  Cohen,  (Tex.  Civ.  A.)  56  SW 
1123. 

3.  Harris  v.  Minneapolis,  etc.,  R, 
Co..  36  Misc.  181.  73  NYS  169. 

4.  Atchison,  etc..  R.  Co.  v.  St. 
Louis,  etc..  R.  Co..  41  Okl.  80.  115  P 
363.  48  LEANS  509. 

B.  Johnson  v.  Kast  Tennessee, 
etc.,  R.  Co.,  BO  Ga.  810,  17  SB  121. 

e.  Hudson  v.  Chicago,  etc..  R.  Co., 
226  Fed.  38. 


Por  later  oases,  Aerelopments  and  eluuiffes  in  the  law  see  cumulative  Annotations,  same  title,  paM  and^iobvaqn^Mr. 
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tlie  first  instance,  that  the  car  had  been  misrouted.' 

[$901]  8.  Liability  for  Misdelivery.  If  the 
terminal  carrier  delivers  to  the  wrong  person,'  even 
by  reason  of  negligent  direction  of  a  preceding  car- 
rier for  whose  acts  the  shipper  is  not  responsible,* 
it  must  answer  to  the  shipper  for  the  loss  of  the 
goods.  It  has  been  held,  however,  that,  since  a 
connecting  carrier  does  not  see  the  bill  of  lading 
until  it  is  surrendered  on  the  arrival  of  the  goods 
at  their  destination,  the  waybill  is  a  complete  de- 
fense to  it  for  delivery  at  a  wrong  destination.*" 
If  the  consignee  has  designated  a  carrier  to  receive 
the  goods  for  him,  delivery  to  such  carrier  is  a  good 
delivery  and  terminates  the  original  transportation." 

[$  902]  9.  Proceedings  to  Compel  Receipt  of 
Preiglit  from  Oonnectins  OarrieT.*'  The  duty  im- 
posed on  railroad  companies  by  the  Interstate  Com- 
merce Act  and  by  state  legislation  to  receive  freight 
from  connecting  roads  is  one  which  the  federal 
courts  will  enforce  by  mandatory  injunction,  where 
the  injury  resulting  from  its  nonperformance  is 
continuing;"  and  it  is  no  defense  to  such  relief  that 
a  strike  of  locomotive  engineers  and  firemen  has 
been  ordered  on  plaintiff's  road,  and  that  if  defend- 
ant's road  should  accept  cars  from  the  boycotted 
road  its  own  men  would  be  called  ont.** 

[(  903]  D.  Uability  of  Main  Idne  for  Loss  Occnx- 


ring  on  Branch  lanes.  The  main  line  of  a  railroad 
company  is  liable  for  all  loss  ooeurrLi^  on  any  of 
its  branches  over  which  it  exercises  a  control,*''  but 
the  mere  fact  that  one  company  is  a  stockholder 
of  the  company  owning  and  operating  a  connecting 
line  docs  not  render  it  liable  for  loss  on  such  line, 
on  the  theory  that  it  either  has  control  of  auch 
line  or  is  a  part  owner.*' 

[$  904]  E.  Joint  Liability  of  Carriers— 1.  Part- 
nership Agreement.  While  connecting  carriers  can- 
not make  arrangements  with  each  other  which  will 
preclude  either  of  them  from  serving  the  public  gen- 
erally with  reference  to  transportation  of  goods  as 
a  common  carrier;*^  and  while  some  question  has 
arisen  as  to  the  power  of  carriers  under  their  char- 
ter to  form  a  partnership  or  association  for  the 
purpose  of  through  freight  traffic,"  partnership 
arrangements  for  throi^h  freights  are  very  gen- 
erally recognized  and  enforced  in  all  jurisdictions.** 
Where  a  partnership  relation  exists,  each  is  liable 
for  breach  of  the  duty  of  carrier  by  any  one  of 
them  in  the  course  of  the  transjwrtation,  and  suit 
for  the  loss  may  be  brought  against  any  one  of 
them;""  and  this  is  so,  although  the  general  man- 
agement of  each  carrier  is  retained  by  the  respec- 
tive companies."  It  has  been  held  that,  if  an  actual 
state  of  partnership  exists  between  two  connecting 


7.  Mitchell  V.  Greenville,  etc,  R. 
Co..  98  S.  C.  319,  83  SE  261. 

8.  Cavallaro  v,  Texas,  eta,  R.  Co., 
110  Cal.  348.  42  P  918,  S2  AmSR  94; 
Southern  Elxpress  Co.  v.  Van  Meter, 
17  Pla.  783,  36  AmR  107;  Jellett  v. 
St.  Paul,  eta,  R.  Co.,  30  Minn.  265, 
16  KW  237. 

9.  Ratzer  v.  BurllnBton,  etc.,  R. 
Co.,  64  Minn.  245.  66  NW  988,  68  Am 
SR  530;  Foy  v.  Chicago,  etc..  R.  Co., 
83  Minn.  256.  65  NW  627;  Grant  v. 
Korthern  Pac.  R.  Co.,  22  Ont.  646 
[app  dlsm  24  Can.  S.  C.  546]. 

10.  Hayman  v.  Canadian  Pac.  R. 
Co.,  43  Misc.  74.  86  NTS  728. 

11.  Western,  etc.,  R.  Co,  v.  Expo- 
sition Cotton  Afllls,  81  Ga.  622.  7  SB 
916.  2  l^RA  102;  Illinois  Cent.  R.  Co. 
■V.  Carter.  166  III.  570.  46  NE  374.  36 
LRA  527;  Fenner  v.  Buffalo,  etc.,  R. 
Co..  44  N.  Y,  606,  4  AmR  709. 

13.  FrooAsdliv*  to  oompsl  oarrltr 
to  TMtlT*  tniglLt  In  g»iMM  see  su- 
pra a  60. 

13.  Chicago,  etc.,  R.  Co.  v.  Bur- 
lington, etc..  R.  Co.,  34  Fed,  481. 

14.  Chicago,  etc.,  R.  Co.  v.  Bur- 
lington, etc.,  R.  Co..  34  Fed.  481. 

16.  Atchison,  etc.,  R.  Co,  v.  Davis, 
34  Kan.  209,  S  P  530  TallowlnK  reh 
34  Kan.  199..  8  P  146];  InternatTonal, 
etc..  R.  Co.  V.  Anderson,  3  Tex.  Civ, 
A.  8,  21  SW  691. 

16.  Atchison,  etc..  R.  Co.  v.  Coch- 
rane. 43  Kan.  225,  23  P  151,  19  Am 
SR  129.  7  LRA  414;  Atchison,  etc.. 
R.  Co.  V.  Davis,  34  Kan.  209,  211.  8 
P  530  [allowing  reh  34  Kan,  199,  8 
P  146). 

"Where  a  parent  company,  operat- 
tjig  a  long  line  of  road  in  the  state, 
takes  the  necessary  steps  to  con- 
struct an  auxiliary  railroad  for  the 
purpose  of  a  local  line  in  the  name 
of  another  company,  and  in  strictly 
pursuing  the  provisions  of  the  stat- 
ute merely  furnishes  aid  as  a  stock- 
bolder  or  bondholder,  or  a  guarantor 
of  bonds,  to  the  auxiliary  company, 
and  such  auxiliary  company  con- 
structs its  road  In  its  own  name,  it 
is  not  the  servant  or  agent  in  such 
construction,  of  the  parent  company; 
suid  the  parent  company  is  not,  on 
account  of  beln^  a  stockholder  or 
bondholder,  or  guarantor  of  bonds, 
of  the  auxiliary  company,  responsible 
for  the  negligence  or  other  default 
of  the  auxiliary  company  In  con- 
structing its  road  In  its  own  name." 
Atchison,  etc,  R.  Co.  v.  Davis,  supra. 

[s]  Mssonrl  PmUo  Ballroad 
Oompftii7> — Every  line  of  road  op- 
erated by  this  company  Is  to  be  re- 
garded as  a  part  of  "the  line  of  the 


Missouri  Pacific  Railway  Company,' 
and  a  contract  limiting  Its  liability 
to  its  own  line  is  of  no  force  except 
as  to  lines  not  controlled  by  such 
company.  International,  etc.,  R.  Co. 
v.  Anderson,  3  Tex.  Civ.  A.  8.  12,  21 
SW  691. 

17.  Ga. — Seaboard  Alr-Llne  Belt 
R.  Co.  V.  Western,  etc.,  R.  Co..  97  Ga. 
289.  23  SE  848. 

Ky, — Seasongood,  etc.,  Co.  v.  Ten- 
nessee, etc..  Transp.  Co..  54  SW  193. 
21  KyL  1142.  49  LRA  270. 

Minn. — Stewart  v.  Erie,  etc., 
Transp.  Co.,  17  Minn,  372, 

Mo. — Wiggins  Ferry  Co.  v.  Chi- 
cago, etc.,  F5.  Co.,  5  Mo.  A.  347  [rev 
on  other  grounds  73  Mo,  389,  39  AmR 
519], 

Tex. — Houston,  etc.,  R.  Co.  v.  Lone 
Star  Salt  Co.,  19  Tex.  Civ.  A.  676.  48 
SW  619. 

18.  See  Burke  v.  Concord  Ik  Corp,, 
61  N.  H.  160  (holding  that  the  de- 
fendant company  was  authorized  to 
make  with  another  company  such  a 
business  connection  as  would  give 
the  company  a  continuous  line  from 
Boston  to  Concord,  but  not  to  form 
a  general  partnership  with  the  com- 

Eany  named  for  the  operation  of 
oth  roads  as  joint  principals). 

19.  See  ca.ses  infra  notes  20-26. 
90.    U,     S. — Richardson     v.  The 

Charles  P.  Chouteau,  37  Fed.  532; 
Harp  v.  The  Grand  Bra,  11  P.  Cas. 
No.  6,084.  1  Woods  184, 

Iowa. — Independence  Mills  Co.  v, 
BurlinRton.  etc..  R.  Co..  72  Iowa  636, 
34  NW  320.  2  AmSR  268. 

Ky. — Cincinnati,  etc.,  R.  Co.  v. 
Spratt.  2  Duv.  4. 

Md, — Baltimore,  etc.,  R.  Co.  v,  Wil- 
kens.  44  Md.  11,  22  AmR  26. 

Mass. — Block  v.  Fltchburg  R,  Co.. 
139  Mass.  308.  1  NE  348;  Hill  Mfg. 
Co.  V.  Boston,  etc.,  R,  Corp..  lOi 
Mass.  122.  6  AmR  202. 

Miss: — Illinois  Cent,  R.  Co.  v. 
Jones.  87  Miss.  489.  39  S  493;  Ala- 
bama, etc.,  R,  Co.  V.  Lamkin.  30  S  47. 

Mo. — Coates  v,  U.  S.  Express  Co.. 
46  Mo,  238;  R.  E.  Funston  Dried 
Fruit,  etc..  Co.  v.  Toledo,  etc.  R.  Co., 
163  Mo.  A.  426,  143  SW  839;  Green 
v.  Chicago,  etc.,  R.  Co.,  156  Mo.  A. 
259,  1S7  SW  611;  Otrich  v.  St.  Louis, 
etc.,  R.  Co.,  164  Mo.  A.  420.  134  SW 
fi6B;  Crockett  V.  St.  Louis,  etc..  R. 
Co.,  147  Mo.  A.  347.  126  SW  243;  Cen- 
tral American  SS.  Co.  v.  Mobile,  etc.. 
R.  Co..  144  Mo.  A.  43,  128  SW  822; 
Robert  C.  White  Live  Stock  Comran. 
Co.  V.  Chicago,  etc..  R.  Co..  87  Mo.  A. 
330;  Shewalter  v.  Missouri  Pac.  R, 
Co.,  84  Mo.  A.  689:  Wyman  v.  Chi- 


cago, etc.,  R.  Co..  4  Mo.  A.  S5;  Rico 
V.  Indianapolis,  etc.,  R.  Co.,  8  Mo.  A. 
27. 

Nebr. — Missouri  Pac.  R.  Co.  v. 
Twiss.  36  Nebr.  2S7,  it  NW  78,  17 

AmSR  487. 

N.  H.— Barter  v.  Wheeler.  49  N.  H. 
9.  6  AmR  434;  Nashua  Lock  Co.  v 
Worcester,  etc,  R.  Co.,  48  N.  H.  339, 
2  AmR  242. 

N.  Y. — Swift  V.  Pacific  Mall  SS. 
Co..  106  N.  T.  206.  12  NE  683;  Berf 
V,  Narragansett  SS.  Co.,  S  Daly  894: 
Wing  V.  New  York,  etc.,  R.  Co..  1 
Hilt.  235. 

N.  C. — Rocky  Mount  Mills  v. 
Wilmington,  etc,  R.  Co„  119  N.  C. 
693.  25  SE  854.  66  AmSR  682;  Phil- 
Hps  V.  North  Carolina  R.  Co..  78  N. 
C.  294. 

Pa. — Dulaney  v.  Philadelphia,  etc., 
R.  Co.,  228  Pa.  180,  77  A  S07. 

R.  I.— Harris  v.  Cheshire  R.  Co., 

16  A  512. 

S.  C— Smith  V.  Southern  R.  Co..  89 
R.  C.  415.  418.  71  SE  989  [cit  Cyc3; 
Bradford  v.  South  Carolina  R.  Co.. 
41  S.  C.  L.  201.  62  AmD  411. 

Tex,— Houston,  etc..  R,  Co.  v.  Mc- 
Fadden,  91  Tex.  194,  40  SW  216.  42 
SW  593;  Gulf.  etc..  R.  Co.  v.  Edloff, 
89  Tex.  454.  34  SW  414.  35  SW  J44; 
Chicago,  etc,  R.  Co.  v.  Halsell.  35 
Tex.  Civ.  A.  126.  80  SW  140  [aff  98 
Tex.  244,  83  SW  15];  Goldstein  v. 
Sherman,  itc.  R.  Co..  25  Tex.  Civ.  A, 
365,  61  SW336:  Missouri,  etc,  R.  Co. 
V.  Wells.  24  Tex.  Clv.  A.  304.  58  SW 
842;  Galveston,  etc..  R.  Co.  v.  Hous- 
ton, (Clv.  A.)  40  SW  842;  Galveston, 
etc.,  R.  Co.  V.  Johnson.  (Clv.  A.)  37 
SW  243;  Atchison,  etc..  R.  Co.  v. 
Grant,  6  Tex.  Civ.  A.  674.  26  SW  286. 

Va, — Chesapeake,  etc,  R.  Co.  v. 
Stock,  104  Va.  97.  106,  -51  SB  161 
[quot  Cyc], 

Eng. — Gill  v.  Manchester,  etc.,  R. 
Co..  L.  R.  8  Q.  B.  186:  Coxon  v.  Great 
Western  R.  Co..  5  H.  i  N.  274,  167 
Reprint  1186;  Hayes  v.  South  Wales 
R.  Co.,  9  Ir.  C.  K  *74. 

"If  several  common  carriers  hav- 
ing each  its  own  line,  associate  and 
form  what  to  the  shipper  Is  a  con- 
tinuous line,  and  contract  to  carry 
goods  through  for  an  agreed  price, 
which  the  shipper  or  consignee  pays 
In  one  sum  and  which  the  carriers 
divide  among  them,  then  as  to  third 
parties  with  whom  they  contract, 
they  are  liable  for  a  Toss  taking 
place  on  any  part  of  the  whole  line. 
Crockett  v.  St,  Louis,  etc,  R.  Co.,  147 
Mo,  A.  347.  366.  126  SW  243. 

91.  Ky. — Cincinnfili.  etc.  R.  Co.  v. 
Spratt.  2  Duv. 
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roads,  the  initial  carrier  cannot  limit  its  liability  to 
damage  occurring  on  its  own  line,  and  that  any 
contract  to  this  effect  is  void;^  but  there  is  author- 
ity for  the  opposite  view."  However,  mere  joint 
traffic  arrangements  and  an  agreement  for  division 
of  freight  will  not  in  themselves  constitute  such  a 
partnership."  Nor  will  the  fact  that  one  of  two 
connecting  carriers  owns  a  large  amount  of  the 
stock  of  the  other  render  such  carrier  liable  for 

Miss. — New  Orleans,  et<x,  R.  Co.  v. 
Lamkin,  78  Miss.  602.  SO  S  47. 

Ifo.— Barrett  v.  Indianapolis,  etc.. 
R.  Co.,  9  Mo.  A.  226:  Wyman  v.  Chl- 
caco.  eta,  R.  Co.,  4  Mo.  A.  >S. 

It.  H.— Barter  v.  Wheeler,  49  N. 
H.  9,  6  AmR  484. 

N.  Y.— Swift  v.  Paclflc  Mall  SS. 
Co..  106  N.  T.  206,  12  SE  69S;  Wylde 
v.  Northern  R.  Co.,  14  AbbPrNS  213. 

N.  C. — Rocky  Mount  Mills  v.  Wll- 
mlnjrton,  etc.,  R.  Co.,  119  N.  C.  693, 
26  SE  864,  66  AmSR  682. 

Tex. — GuU,  etc..  R.  Co.  t.  SMloft, 
89  Tex.  464,  34  SW  414,  85  SW  144. 

[B]  Whare  there  Is  an  IdmtMr  ot 
Istereat  of  the  companies  who  have 
placed  their  business  under  one  gen- 
eral control,  although  the  general 
manasement  of  each  road  Is  main- 
tained fay  its  owners,  the  companies 
as  to  all  such  features  of  their  busi- 
ness are  partners  and  liable  as  such. 
New  Orleans,  etc.,  R.  Co.  v.  Lamkin, 
78  Miss.  602,  30  S  47;  and  cases  supra 
this  note, 

SB.  Block  v.  EMtehburBR.  Co..  139 
Mass.  808,  1  NE  848;  Weinberg  v. 
Albemarle,  etc..  R.  Co.,  91  N.  C.  39; 
Phifer  V.  Carolina  Cent.  R.  Co..  89 
N.  C.  811.  46  AmR  687;  Onlf,  etc.,  R. 
Co.  V.  Wilson,  79  Ter.  871,  16  SW 
280.  26  SW'lSl,  28  AmSR  846,  11 
IrRA  486;  Galveston,  etc»  R.  Co.  v. 
Houston.  (Tex.  Civ.  A.)  40  SW  842; 
Onlf,  etc.,  R.  Co.  v.  WUbanks,  7  Tex. 
Civ.  A.  489,  27  SW  802.  See  also 
International,  etc.,  R.  Co.  v.  Ander- 
son, 8  Tex.  Civ.  A.  8,  21  8W  891  (rec- 


loss  or  injury  caused  by  the  negl^nee  of  the 
other."  But  an  ^reement  between  several  carriers 
to  the  effect  that  any  injury  to  property  shotUd  be 
paid  for  by  the  company  on  whose  line  it  might 
occur,  but  that,  if  it  could  not  be  ascertained  where 
the  injury  occurred,  then  each  carrier  should  pay 
therefor  in  proportion  to  its  interest  in  the  through 
charge,  does  not  constitute  the  carriers  partners, 
and  where  dami^  ooours  to  freight  shipped  through. 


ognlslng  the  rule). 

[a]   Bess  on  for  _  __  _  _ 

by  virtue  of  anch  an  association  had 


ion  tmt  rBl*^"Each  line 


surrendered  Its  Independence  and  be- 
come a  part  of  the  other.  Each  was 
the  agent  of  the  oUier,  and  In  con- 
templation of  law,  the  negligence  of 
one  was  the  negligence  of  the  other, 
and  binding  on  all.  When  carriers 
act  in  reference  to  the  transportation 
of  freight  Independently  of  other 
carriers,  forming  no  partnerships  or 
associations^  there  Is  no  question  as 
to  the  rule  In  this  State  but  that 
they  can  restrict  liability  to  their 
own  lines;  but  when  they  form  as- 
sociations of  the  character  as  the 
case  at  bar.  they  become  common 
carriers  for  the  whole  line,  and  any 
attempt  to  restrict  liability  for  neg- 
ligence contravenes  the  spirit  of  the 
law,  and  will  not  be  permitted." 
Gulf,  etc..  R.  Co.  V.  Wllbanks,  7  Tex. 
Civ.  A.  489,  406,  27  SW  302. 

ib]  rams,  by  a  bill  of  lading,  the 
Erie  A  North  Shore  ZHspatch  con- 
tracted to  carry  plalntlfTa  goods 
from  Boston  by  the  Fltchburg  Rail- 
road, thence  by  the  dispatch  com- 
pany to  Chicago,  and  there  deliver 
them  to  connecting  lines  for  Denver, 
their  destination.  The  bill  did  not 
name  the  several  railroad  companies 
forming  the  association,  but  provided 
that.  In  case  of  loss  or  damage  to 
the  goods,  "that  company  shall  alone 
be  answerable  therefor  In  whose  ac- 
tual custody  the  same  may  be  at  the 
time  of  the  happening  thereof."  It 
was  held  that  the  words  "that  com- 
pany" referred  only  to  the  several 
companies  named  In  the  contract, 
and  not  to  those  constituting  the 
dispatch  line:  and  that  plaintiff  wan 
not  bound  to  sue  that  member  of 
the  dispatch  line  on  whose  road  the 
loss  occurred,  the  members  of  that 
line  being  partners,  and  each  liable 
for  the  defaults  of  the  others.  Block 
V.  Fitchburg  R.  Co.,  139  Mass.  80S, 
Jll.  1  NE  348. 
83.    Milne  v.  Douglass,  13  Fed.  37, 


4  McCrary  868.  See  also  Crockett  v. 
St.  Louts,  etc..  R.  Co.,  147  Mo.  A.  347, 
126  SW  243  (seeming  to  recognise 
the  validity  of  such  a  contract,  al- 
though the  point  was  not  actually 
decided). 

34.  U.  S. — Pennsylvania  R.  Co.  v. 
Jones,  165  XT.  S.  333,  IB  SCt  136,  S9 
U  ed.  176;  St  Louis  Ins.  Co.  v.  St. 
Louis,  etc.,  R.  Co.,  104  U.  S.  146,  26 
L.  ed.  679;  Deming  v.  Norfolk,  etc., 
R.  Co.,  21  Fed.  2G;  Citizens'  Ins.  Co. 
V.  Kountx  Line,  lO  Fed.  768  [rev  on 
other  grounds  122  U.  S.  683,  7  SCt 
1278,  30  L.  ed.  1137]. 

Ark. — St.  Loula.  etc.,  R.  Co.  v.  Neel. 
B6  Ark.  279,  19  SW  963;  Hot  Springs 
R.  Co.  V.  Trlppe,  42  Ark.  46S,  48 
AmR  66. 

Conn. — Converse  v.  Norwich,  etc., 
Transp.  Co.,  33  Conn.  1^6. 

111.— Irvln  V.  Nashville,  etc..  R. 
Co.,  92  111.  103.  84  AmR  116;  Chicago, 
etc,  R.  Co.  V.  Northern  Line  Packet 
Co..  70  III.  217. 

Md. — Shockley  v,  Pennsylvania  R. 
Co.,  109  Md.  123,  71  A  437. 

Mass. — At  gen  v.  Boston,  etc.,  R. 
Co.,  132  Mass.  42S;  Burroughs  v. 
Norwich,  etc.,  R.  Co.,  100  Mass.  26,  l 
AmR  78;  Gass  v.  New  York,  etc.,  R. 
Co.,  99  Mass.  220,  96  AmD  742;  Dar- 
ling V.  Beaton,  etc.,  R.  Corp.,  11  Al- 
len 296. 

Minn. — Wehmann  v.  Minneapolis, 
etc..  R,  Co.,  68  Minn.  22.  59  NW  546. 

Mo. — Snider  v.  Adams  Express  Co., 
63  Mo.  376;  Crockett  v.  St  Louis, 
etc.,  R.  Co.,  147  Mo.  A.  347,  126  SW 
243:  Robert  C.  White  Live  Stock 
C3oramn.  Co.  v.  CThlcago.  etc.,  R.  Co., 
87  Mo.  A.  330:  Watklns  v.  Terre 
Haute,  etc..  R.  Co.,  8  Mo.  A.  670. 

Nebr. — Fremont,  etc.,  R.  Co.  v.  Wa- 
ters. 50  Nebr.  692.  70  NW  225. 

N.  T. — Hunt  v.  New  York,  etc.,  R. 
Co.,  1  HUt.  228. 

N.  C. — Washington  v.  Raleigh,  etc., 
R.  Co.,  101  N,  C.  239.  7  SE  789,  1 
LRA  8S0;  Knott  v.  Raleigh,  etc.,  R. 
Co.,  98  N.  C.  73,  3  SE  736,  2  AmSR 
221. 

_,^S.  C— Smith  V.  Southern  H.  Co.. 
89  S.  C.  416,  71  SE  089. 

Tenn. — ^Atlantic  Ooast  Line  R.  Co. 
V.  Richardson,  121  Tenn.  448,  117  SW 
496;  Post  V.  Southern  R.  Co.,  103 
Tenn.  184,  52  SW  201,  55  LRA 
481. 

Tex. — HouBton,  etc.,  R.  Co.  v. 
Groves,  48  Tex.  Civ.  A.  45,  106  SW 
416;  Galveston,  etc..  R.  Co.  v.  John- 
son, (Civ.  A.)  37  SW  243;  Ft.  Worth, 
etc.,  R.  Co.  V.  Johnson,  6  Tex.  Civ. 
A.  24,  23  SW  827;  Ft.  Worth,  etc., 
R.  Co.  V.  Fuller.  3  Tex.  Ctv.  A.  340, 
22  SW  1006. 

Va. — Chesapeake,  etc.,  R.  Oo.  v. 
Stock.  104  Va.  97.  61  SB  161. 

[a]  Bnle  apidled. — ^Where  a  con- 
tract between  a  dispatch  company 
and  a  railroad  company  whose  route. 
In  connection  with  those  of  other 
companies,  formed  a  conGinuoua  line, 
stipulated  that  the  railroad  abouid 
receive,  load,  unload,  deliver,  and 
waybill  all  freight  sent  to  It  by  the 
dispatch  company,  at  such  rates  for 
the  transportation  as  might  be  estab- 
lished by  the  railroad  companies,  and 
should,  while  assuming  all  the  risks 
of  a  common  carrier,  pay  for  all 
damage  to,  or  lo«s  of,  property  while 
on  Its  road  or  In  its  possession;  and 
where  the  dispatch  company  entered 
into  a  similar  arrangement  with  each 
of  the  other  companies,  between 
which  there  was  an  agreement  that 
the  amount  charged  for  the  through 
freight   should   be  divided  between 


them  aecordlDg  to  the  length  of  their 
raspecUve  roads,  and  that  on  such 
freight  the  last  carrier  Aould  collect 
the  charges  from  the  oonalgnee,  de> 
duct  its  share  thereof,  account  In 
the  same  way  to  the  next  company, 
and  so  on  to  the  first,  and  that  set- 
tlements were  to  be  made  by  the 
railroad  company  periodically  on  ac- 
countings between  them,  and  each 
settled  separately  with  the  dispatch 
oomp&ny.  It  was  held  that,  by  the 
agreement,  the  dispatch  company  Im- 
posed on  the  railroad  company 
neither  an  obligation  to  carry  freight 
beyond  its  own  road  nor  a  Wablllty 
for  the  neglieenoe  of  either  of  the 
other  companies;  and  that  such  ar- 
rangement did  not  constitute  them 
partners,  either  as  between  them- 
selves or  as  to  third  persons.  St, 
Louis  Ins,  Co.  v.  St,  Loula,  etc..  R. 
Co..  104  U.  S.  146,  26  L.  ed.  679. 

[b]  A  bill  of  lading  gnjuauteeiar 
a  utrongb.  rate  to  desnnatlon  does 
not  establish  an  agency  or  partner- 
ship relation  between  the  connecting 
raiUroads,  so  as  to  render  one  liable 
for  the  default  of  the  other.  Chesa- 
peake, etc.,  R.  Co,  V.  Stock.  104  Va. 
97,  51  SB  161. 

[c]  An  association  for  the  trans- 
portattoa  of  tSirongh  frelglits,  the 
Issuance  of  through  bills  of  lading, 
and  for  a  division  of  the  receipts  In 
prescribed  proportions,  does  not  con- 
stitute the  companies  partners  nor 
render  any  one  of  th«m  liable  for 
loss  or  Injury  to  a  consignment  oc- 
curring on  another  line.  Hot  Springs 
R.  Co.  V.  Trlppe,  42  Ark.  465,  4S  AniR 
65;  Gass  v.  New  York,  etc.,  R.  Co., 
99  Mass.  220,  96  AmD  742;  Fremont, 
etc.,  R.  Co.  v.  Waters,  50  Nebr.  692, 
70  NW  225;  Phifer  v.  Carolina  Cent, 
R.  Co..  89  N.  C.  811,  45  AmR  687. 
See  also  Darling  v.  Boston,  etc.,  R. 
Corp..  11  Allen  (Mass.)  296  (where 
several  connecUnK  carriers  entered 
into  an  agreement  for  the  through 
carriage  of  freights,  providing  that 
each  succeeding  carrier  should  pay 
the  freight  charges  due  the  next  pre- 
ceding carrier,  and  that  the  last  car- 
rier should  collect  the  whole  of  the 
charges,  the  accounts  to  be  settled 
between  the  oompanles  at  stated 
times  according  to  a  certain  stipu- 
lated rate,  and  It  wae  held  that  this 
arrangement  didj  not  constitute  a 
partnership  between  the  companies, 
and  that  each  company  was  liable 
only  for  loss  or  Injury  occurring  on 
Its  own  line  or  through  Its  own 
negligence). 

[d]  One  oompany  fnmlslilng  faolU- 
ties  to  another^Defendant  entered 
Into  an  agreement  with  a  short  line 
to  furnish  the  latter  faolUtles  for 
running  Its  engines  and  cars  over 
defendant's  track  from  R  to  P  stav 
tlons  on  defendant's  line.  Pleintlfl 
shipped  certain  cotton  over  the  short 
tine,  consigned  to  himself  at  P,  tak- 
ing bills  of  lading  therefor.  In  con- 
sequence of  defendant's  fadlure  to 
comply  with  Its  contract,  the  short 
line  was  unable  to  carry  the  cotton 
to  P,  but  had  to  throw  It  off  at  R. 
where  it  was  exposed  to  the  weatfaar 
and  damaged.  It  was  held  that  the 
contract  between  the  companies  did 
not  constitute  them  partners  nor 
make  the  short  line  the  agent  of  de- 
fendant to  receive  freight.  St. 
Louis,  etc.,  R.  Co.  V.  Neel,  60  Ark. 
279,  19  SW  963, 

35,  Gulf,  etc.,  R.  Co.  v,  Lee,  (Tex. 
OIv.  A.)  66  SW  64.  See  also  supra 
I  903. 


For  later  oases,  Aevelopments  and  ehanfes  in  the  law  see  cumulative  Annotations,  same  title. 
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only  the  carrier  in  whose  possession  the  goods  were 
at  the  time  of  the  injury  can  be  held  liable.** 

[$  905]  2.  Under  Joint  Oontracts  for  Transporta- 
tion. Carriers  may  enter  into  joint  contracts  for 
the  transportation  of  goods  from  one  place  to  an- 
other," and  thereby  make  themselves  responsible 
for  the  bringing  of  goods  to  their  road  by  other 
carriers,  as  long  as  they  do  not  transcend  -whatever 
is  reasonably  incident  to  their  business  as  earrien.'' 
The  effect  of  these  contraots  is  to  toaikB  each  carrier 
liable  for  the  default  of  the  other.^  And  it  has 
been  held  that  their  liability  is  not  affected  pro- 
visions in  bills  of  lading  limiting  the  initial  car- 
rier's liability  to  delays  occurring  on  its  own  line."* 
Where  suit  is  brought  on  a  joint  contract  made  with 
several  carriers,  plaintiff  must  recover  against  all 
or  none,  in  the  absence  of  a  statute  providing 
otherwise."^ 

[$  906]  3.  One  Oairier  ai  Agent  of  Other  Oar- 
riers.'*  Althoi^h  several  carriers  are  not  copart- 
ners, one  of  them  may  be  empowered  to  enter  into 
a  through  contract  with  the  shipper  on  behalf  of 
all,  and  each  will  be  responsible  for  the  defaults  of 
ail.*" 

[$  907]  4.  Joint  Employment  of  Common  Agent 
by  Carriers.  Where  carriers  jointly  employ  a  com- 
mon agent,  and  loss  or  injury  occurs  through  his 
n^ligcnce,  they  will  be  jointly  liable  therefor."  It 
has  been  said,  however,  that  the  carriers  do  not 
become  responsible  for  each  other*s  acts,  merely  1^ 
rrason  of  the  employment  of  such  common  agen^ 
and  that  the  employment  of  a  joint  agent  with  au- 
thority to  contract  for  through  transportation  over 
connecting  roads,  under  an  arrangement  for  the 
division  of  the  receipts  for  such  transportation  in 

se.  Algen  V.  Boston,  etc.,  H.  Co., 
132  Mass.  423.  See  also  Shllf  v.  New 
York  Cent.,  etc.,  R,  Co.,  16  Hun  (N. 
Y.)  278  [aJf[  81  k.  Y.  638  mwn]  (reo- 
ornlzlng  the  rule). 

37<  Pennsylvania  R.  Co.  v.  Jones, 
155  U.  S.  33S.  15  set  136,  89  L.  ed. 
17«:  Saxon  MlUa  v.  New  York,  etc., 
R.  Co.,  214  Mass.  8S3,  101  NB  1076; 
Shewalter  v.  Milssourl  Piac.  R.  Co., 


proportion  to  distance  or  other  service,  will  gen- 
erally constitute  neither  such  a  partnership  nor 
agency,  each  for  the  other,  as  will  make  them 
jointly  liable,  or  liable  for  each  other's  acts,  in  the 
transportation." 

[$  908]  F.  Bigbt  of  Connecting  Carrier  to  Bene- 
fit of  Limited  Idability  Clanses  in  Contract  of  Oar^ 
riage— 1.  "Wliere  Initial  Carrier  Is  Agent  of 
Shipi>er.  The  conflict  in  the  authorities  as  to  what 
are  the  relations  between  the  shipper  and  the  enc- 
eessive  carriers  makes  it  difficult  to  lay  down 
general  propositions  as  to  whether  succeeding  car- 
riers are  entitled  to  the  lawful  exemptions  from 
liability  contracted  for  by  the  first  carrier."  If 
the  first  carrier  is  the  agent  of  the  shipper  for  the 
purpose  of  procuring  transportation  over  connect- 
ing lines,  then  a  contract  for  limitation  of  liability 
made  between  the  first  and  second  carriers,  on  de- 
livery of  the  goods  to  the  latter,  will  be  binding  on 
the  shipper." 

Batincatlon  of  contract.  Even  if  there  is  no 
authority  to  contract  with  the  succeeding  earner, 
the  shipper,  by  suing  the  last  carrier  under  such 
contract,  may  ratify  it  and  thereby  become  bound 
to  its  tCTma," 

A  mere  undertaking  on  part  of  first  carrier  to 
transport  to  tiie  end  of  hia  ronto  and  dellTsr  to  a 
connecting  carrier  does  not  in  itself  constitute  the 
first  carrier  an  ^ent  of  the  shipper  in  such  sense 
as  to  authorize  him  to  make  such  a  contract." 

909]  2.  Where  Contract  Expressly  Extends 
Benefit  of  Idmitatione  to  Connecting  Carriers. 
Where  the  contract  of  carriage  made  by  the  initial 
carrier  expressly  provides  that  limitations  of  lia- 
bility therein  provided  shall  inure  to  the  benefit  of 


84  Mo.  A.  589;  HlFSch  v.  New  Kng- 
land  Nav.  Co.,  200  N.  Y.  268.  81  NB 
624;  Swift  V.  Paclflc  Hail  B8.  Co., 
106  N.  Y.  206,  12  NE  683. 

SB.  Saxon  Mill  v.  New  York,  etc., 
R.  Co..  214  Mass.  383,  IQl  NB  1076. 

89.  Independence  APlUs  Oo.  v.  Bur- 
UnKton,  etc.,  R.  Co.,  72  Iowa  635,  34 
NW  320,  2  AmSR  268;  Shewalter  v. 
Missouri  Pac.  R.  Co.,  84  Mo.  A.  688; 
Gulf,  etc.,  R.  Co.  V,  Nelson,  (Tex. 
Civ.  A.)  159  SW  81;  Hayes  v.  South 
Wales  R.  Co.,  9  Ir.  C.  L.  474. 

[a]  Wliat  •moiuita  to  Joint  oon- 
tract." ■  (1)  Where  a  steamship  owner 
and  a  railroad  company  make  an  ar- 
rangement for  the  running  of  a  boat 
In  connection  with  the  railway  and 
for  dividing  the  through  freights, 
and  the  steamship  owner  has  the 
olgn  of  the  nullroad  company  over 
brls  office  door,  they  are  Jodnt  con- 
tractors In  respect  to  through 
frelglit.  and  the  railroad  company  Is 
liable  for  breach  of  contract  In  the 
course  of  transportation  by  the 
steamer.  Hayes  v.  South  Wales  R. 
Co.,  9  Ir.  C.  L.  474.  (2)  In  an  action 
against  two  railroad  compaitles,  jt 
was  alleged  that  a  carload  of  wheat 
wa«  shipped  by  contmct  to  one  of 
the  defendant  compamles,  to  be  trans- 
ferred to  a  given  point  on  ainother 
road,  and  that.  In  violation  of  the 
contract.  It  was  transferred  to  the 
other  defendant  company.  It  was 
also  alleged  that  the  wheat  was  de- 
stroyed while  In  possession  of  the 
latter  defendant.  It  waa  held  that 
the  averments  of  the  complaint  were 
sufficient  to  sustain  the  action,  B.n& 
that,  as  the  evidence  showed  that 
defendants  had  a  Joint  Interest  In 
the  eontimot  of  transportation,  a  ver- 


dict and  Judgment  anulnst  both 
should  be  «uswned.  Independence 
Hills  Co.  V.  Barlington.  etc.,  R.  Co., 
72  Iowa  6S6,  «4  SSO,  S  AmSR 

268. 

80.  Gulf,  etc.,  R.  Co.  v.  Nelson, 
(Tex.  Olv.  A.)  189  SW  81.  But  see 
Fremont,  etc.,  R.  Co.  v.  New  York, 
etc..  R.  Co.,  66  Nebr.  169,  92  NW  131, 
69  L.RA  939  [diet  St.  Joseph,  etc.,  R. 
Co.  V.  Palmer,  38  Nebr.  463.  66  NW 
957.  22  LRA  3^5]  (holding  that,  al- 
though a  railroad  company  enters 
Into  a  joint  contract  with  another 
such  company  for  the  transportation 
of  Koods  to  a  point  beyond  the  end 
of  Its  own  line,  It  Is  competent  for 
ft  to  enter  into  an  express  contract 
with  the  shipper,  llnrtitlng  its  lia- 
bility to  the  transportation  of  the 
property  over  its  own  Une>. 

31.  Veltch  V.  Illinoia  Cent,  R.  Co., 
(Ala.  A.)  68  S  575. 

39.  Xule  under  Texas  statutes  see 
supra  t  898. 

33.  Illinois  Cent.  R.  Co.  v.  Foulks, 
92  111.  A.  891  C&ff  191  111.  67,  60  NE 
890];  Crockett  v.  St.  Louis,  etc.,  R. 
Co.,  147  Mo.  A.  347,  126  SW  243; 
Norfolk,  etc.,  R,  Co.  v.  Read,  87  Va. 
186.  12  SE  396. 

[a]  Taots  Insnflloisnt  to  show 
agency. — Ilev.  St.  art  4251,  obliges 
railroad  companies,  for  a  reasonable 
compensation,  to  draw  over  their 
road  the  merchandise  and  cars  which 
may  enter  and  connect  with  their 
railroad.  PlaJntlff  showed  that  the 
bill  for  his  goods  was  a  through  bill 
of  lading;  tnat  the  delivering  com- 
pany's line  did  not  reach  the  place 
of  shipment,  but  that  rates  were 
made  over  Its  Wne  and  connecting 
lines  to  and  from  that  point;  that 
said  company  Issued  an  expense  bill, 
when  the  goods  arrived,  for  the  ex- 
act amount  called  for  by  the  Will  of 
lading;  that  the  car  containing  the 
goods  came  through  from  the  place 
of  shipment.  It  was  held  that  these 
facts  were  not  enough  to  prove  con- 
clusively a  contract  of  agency  or 
partnership  between  the  campanles, 
nor  a  mtffloatlon  by  the  dsliverlnr 


company,  so  as  to  bind  It  to  the 
freight  rate  named  dn  the  bill  of 
lading.  Ft  Worth,  etc.,  R.  Co.  v. 
Johnson,  6  T«e.  Civ.  A.  84,  28  SW 
827. 

34.  Kansas  City  Southern  R.  Co. 
V.  Bmbry,  76  Ark.  689,  90  SW  15; 
Dulaney  v.  Philadelphia,  etc.,  R.  Co., 
228  Pa,  180,  77  A  607. 

[a]  Ooods  nsver  reoetved  "bj  Initial 
cartler. — Where  connecting  railroads, 
formJng  a  through  line,  enter  Into 
an  arrangement  by  which  they  em- 

&loy  an  agent  to  solicit  freight,  and 
le  agent  Issues  a  bill  of  lading  be- 
fore the  inltlaa  carrier  receives  the 
goods,  and  With  knowledge  that  the 
bill  of  lading  Is  to  accompany  a 
draft  on  the  consignee,  and  toe  con- 
signee pays  the  draft,  but  the  goods 
are  never  received,  either  by  the 
consignee  or  by  any  of  the  railroads, 
the  consignee  can  recover  the  amount 
of  the  draft  from  the  terminal  car- 
rier; since,  apart  from  the  question 
of  partnership,  there  Is  a  Jo^nt  Ha- 
blWty  on  the  part  of  all  the  com- 
panies on  whose  behalf  the  bill  of 
lading  was  Issued.  Dulaney  v.  Phila- 
delphia, etc.,  R.  Co.,  228  Pa.  180.  77 
A  507. 

36.  1  Hutcdiinson  Carriers,  (3d 
ed)  8  268. 

33.   See  inA-a  this  and  i|  909-912. 

37.  (3a. — Cranor  v.  Southern  R. 
Co.,  13  Gta.  A.  86.  78  SE  1014. 

Ind. — Adams  Sxpress  Co.  v.  Byers, 
177  Ind.  33,  95  NH  613  (recognising 
the  rule). 

N.  Y. — Babcock  v.  liake  Shore,  etc., 
R.  Co.,  49  N.  Y.  491  (recognizing  the 
rule). 

Pa. — Sanderson  v.  Lamberton,  6 
BInn.  129. 

S.  C. — Levy  v.  Southern  Sxpress 
CJo.,  4  S.  C.  234. 

Eng. — Barratt  v.  Great  Northern  R. 
Co.,  20  T.  L.  R.  175. 

SB.  Sanderson  v.  Lamberton,  6 
Blnn,  (Pa.)  129. 

33.  Adams  Express  Co.  v.  Byers, 
177  Ind.  S3,  96  ^  BlS^i^McbA  v 
Lake  SB<9ie^«^v»-JaMH^T^ 
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the  connecting  carriers,  such  limitations  are  of 
course  operative  in  their  favor,"  provided  such 
limitations  are  valid.  If  the  limitation  is  one  pro- 
hibited by  law,  it  is  inoperative,  in  favor  either 
of  the  initial  or  of  the  connecting  carriers.**  In 
order  for  any  connecting  carrier  to  obtain  the  bene- 
fit of  such  stipulation,  it  is  not  necessary  that  it 
should  be  expressly  named  in  the  contract.*' 

[$  910]  3.  Where  Limitation  Is  Expressly  Con- 
fined to  First  Oarrier.  Where  the  original  contract 
specifically  provides,  as  it  may  do,  that  the  limi- 
tations contained  therein  shall  affect  the  initial 
carrier  only,  no  subsequent  carrier  is  entitled  to  the 
benefit  of  the  limitations.*'  This  rule  has  frequently 

40.  U.  S. — Evanaville.  etc.,  R.  Co. 
V.  Androscoggin  Mills,  22  Wall.  694, 

22  L.  ed.  721. 
Ala. — Walter    v.    Alabama  Great 

S<nith«rn  R.  Co.,  142  Ala.  474.  39  S 
87. 

Ark. — Kansas  City,  etc.,  R.  Co.  v. 
Sharp.  64  Ark.  116.  40  SW  781. 

Conn. — Mears  v.  New  York,  etc., 
R.  Co.,  75  Conn.  171,  52  A  610.  98 
AmSR  192,  56  LiRA  884:  Welch  V. 
Boston,  etc.,  R.  Co.,  41  Conn.  883. 

O*. — Cranor  v.  Southern  R.  Co.,  13 
Oa.  A.  8S.  78  SE  1014. 

Ind. — Adams  Bxprees  Co.  v.  Har- 
ris. 120  Ind.  73.  21  NE  340,  16  AmSR 
815,  7  LRA  214  and  note;  U.  S.  Bx- 
preas  Co.  v.  Harris,  61  Ind.  127. 

N.  Y.— Whitworth  v.  Erie  R.  Co., 
87  N.  Y.  418. 

S.  C. — Harby  v.  Southern  R.  Co..  75 
S.  C.  321,  55  SB  760;  Johnstone  v. 
Rdchmond.  etc.,  R.  Oo.,  39  S.  C.  65. 
17  8R  612;  Levy  v.  Southern  Bxprass 
Co„  4  S.  C.  234. 

Tex. — St.  Ifouls,  etc.,  R,  Co.  v. 
Cohen,  (Civ.  A.)  66  SW  1123. 

Wis. — BrownlnK  v.  Goodrich 
Transp.  Co.,  78  Wis.  391,  47  NW  428, 

23  AmSR  414,  10  UtA  41S, 
Can. — Liake  Erie  R.  Co.  T.  Saylea. 

26  Can.  S.  C.  663. 

Ont. — Gordon  v.  Great  Western  R. 
Co..  34  U.  C.  Q.  B.  224. 

"Where  the  contract  declares  that 
It  is  for  the  benefit  of  intermediate 
carriers,  it  may  be  enforced,  since 
it  is  a  contract  for  the  benefit  of  a 
third  person:  and  as  it  is  beneHclal 
to  him  it  \a  natural  to  presume  that 
Its  terms  were  assented  to.  and 
formed  the  contmct  under  which  the 

g>odB  were  transported."  Adams 
xpresa  Co.  v.  Harris.  120  Ind.  73, 
78,  21  NE  340,  16  AmSR  315.  7  LRA 
X14. 

[a]  liaUUty  to  tliat  of 

wununurMWui  oa  arrival  at  deatlna- 
1lon<— Where  goods  are  shdpped  over 
oonnectlng  lines  of  railroad,  and  the 
contract  with  the  Initial  carrier  pro- 
vides that  the  liability  of  the  rail- 
road companies  as  common  carriers 
Miall  terminate  on  the  arrlvaa  of 
the  goodb  at  the  station  of  deHivery, 
and  that  afterward  they  shall  be 
liable  only  an  warehousemen,  such 
contract  Inures  to  the  benefit  of  the 
oonnectln?  carrier.  Kan>s«is  City,  etc.. 
R.  Co.  V.  Sharp,  64  Ark.  115.  40  SW 
781. 


[b]  Umitatloa.  of  llablUtr  of  eMli 
'MRur  to  Ita  cm  aagrUffenoe. — <l) 

Where  plalntlCF  shipped  household 
goods  over  a  route  consisting  of  sev- 
eral connecting  carriers,  under  a  bill 
of  lading  Umltiing  the  liability  of 
each  to  negligence  occurring  on  its 
own  line,  the  dtocharglng  or  deliver- 
ing earner  was  liable  only  for  In- 

Jurles  to  the  property  occurring  on 
ts  line,  or  while  the  goods  were  In 
Itm  possession.  Walter  v.  Alabama 
Great  Southern  R.  Co.,  142  Ala.  474, 
39  S  87;  Terns,  etc.,  R.  Oo.  v.  Adams. 
78  Tex.  S72.  14  SW  666.  22  AmSR  66; 
St.  Loufs,  etc.,  R.  Co.  v.  Cohen,  (Tex. 
Civ.  A.)  56  SW  1123.  (2)  Hnce  the 
enactment  of  the  Carmack  amend- 
ment which  as  heretofore  shown 
makes  the  Initial  carrier  liable  for 
loss  OT  Injury  on  connecting  Hnes  as 
well  as  on  Its  own  (see  supra  I  868), 
<8)  such  a  limitation  would  be  void 


'  as  far  as  the  Initial  carrier  Is  con^ 
cerned,  and  even  If  valid  would  not 
be  necessary  for  the  protection  of 
the  connecting  carriers  oecause  they 
are  liable  only  for  loss  or  injury  oc- 
curring on  thedr  own  lines,  in  the 
absence  of  statute,  special  contract, 
or  partnership  arrangement  (see 
supra  i_  897). 

[cj  Samag*  by  wefc — A  provision 
In  a  shipping  receipt  that  no  carrier 
or  party  in  possession  shall  be  liable 
for  any  damage  by  wet  inures  to  the 
benefit  of  comneotlng  carriers.  Hears 
v.  New  Torki  etc,  R-  Oo.,  76  Conn. 
171,  62  A  610,  9«  AmSR  192,  66  LRA 
884. 

[d]  Umltatloo.  of  Tain*. — ^Where  a 
shipper  enters  Into  a  speiclai  contract 
with  the  initial  carrier  for  trans- 
portation of  live  stock,  the  connect- 
ing carrier  Is  entitled  to  the  benefit 
of  the  limiting  vaitue  clause,  where 
it  is  provided  In  the  contract  that  It 
shall  have  the  benefit  of  such  valua- 
tion. Harby  v.  Southern  R.  Co.,  75 
S.  C.  321,  66  SE  780. 

41.  Woodburn  v.  dncdnnatl,  etc., 
R.  Oo.,  40  Fed.  731;  St.  Louis,  etc,  R. 
Co.  V.  Spann,  57  Ark.  127,  20  SW 
914. 

[a]  In  applTlng  this  prtnol^^,  It 

has  been  held  that.  In  order  for  a 
klmitation  of  liability  to  be  operative 
in  behalf  of  the  oonnecting  idnes,  the 
conrtderation  for  the  limitation  in 
the  way  of  reduced  rates  must  not 
be  confined  to  the  inHtial  line,  but 
must  be  equally  allowed  by  the  con- 
necting line.  Central  R,,  etc.,  Co.  v. 
Bridger.  94  Ga.  471,  20  SB  849. 

42.  Meara  v,  New  York,  etc,  R- 
Co.,  76  Conn.  171,  52  A  610,  96  AmSR 
192,  66  LRA  884. 

43.  U.  S. — Liverpool,  etc.  Steam 
Co.  v.  Phenlx  Ins.  Co..  129  U.  8.  897, 
9  set  469,  32  L.  ed.  788. 

111. — Merchants'  Despatch  Transp. 
Co.  v.  Bolles,  80  111.  473. 

Iowa. — Bancroft  v.  Merchants' 
Despatch  Transp.  Co.,  47  Iowa  262, 
29  AmR  482. 

N.  Y.— Edsall  v.  Camden,  etc.,  R., 
etc..  Co..  50  N.  Y.  661. 

Pa. — Camden,  etc.,  R.  Co.  v.  For- 
syth. 61  Pa.  81. 

44.  Edsall  v.  Camden,  etc.,  R.,  etc., 
Co.,  BO  N.  Y.  661;  ^tna.  Ins.  Co.  v. 
Wheeler.  49  N.  T.  616;  Babcoek  v. 
Lake  Shore,  etc.,  R.  Co.,  49  N.  Y. 
491. 

4B.  .^tna  Ins.  Co.  v.  Wheeler,  49 
N.  Y.  616. 

46.  Taylor  v.  Little  Rock,  etc.,  R. 
Co..  89  Ark.  148;  Central  R.,  etc,  Co. 
V.  Bridger,  94  Oa.  471,  20  SB  349: 
Camden,  etc.,  R.  Oo.  v.  Forsyth.  61 
Pa.  81. 

47.  U.  S— St.  Loula  Ins.  Co.  v. 
St.  Louis,  etc..  R.  Co..  104  U.  S.  146, 
26  L.  ed.  679;  Fairbanks  v.  Cincin- 
nati, etc.,  R.  Co.,  66  li^d.  471. 

Ala. — Western  R.  Co.  v.  Harwell, 
91  Ala.  340.  8  S  649. 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Weakly,  60  Ark.  397.  8  SW  134.  7 
AmSR  104;  St.  Louis,  etc..  R.  Co. 
V.  Lesser,  46  Ark.  286;  Taylor  v. 
Ldttle  Rock,  etc.,  R.  Co.,  89  Ark.  148. 

Ga. — Southern  Express  Co.  v. 
Palmer.  48  Oa.  86. 

111. — Frank  Simpson  Fruit  Co.  T. 
Southern  Pac.  Co.,  157  IlL  A.  168. 
Ind. — ^Adams  Bxpress  Co.  v.  Byers, 


been  applied  where  it  is  stipulated  that  the  lia- 
bility of  the  initial  carrier  shall  not  extend  beyond 
its  own  line,**  even  though  the  contract  fixes  a 
through  rate,***  but  especially  where  there  is  no  pro- 
vision in  the  contract  for  a  through  rate.** 

911]  4.  Where  Contract  Doea  Not  Expressly 
Exclude  Oonnecting  Oamers.  According  to  the 
weight  of  authority,  where  a  contract  for  through 
transportation  contains  linlited  liability  clauses 
which  are  not  in  express  terms  restricted  to  the 
initial  carrier,  the  limitations  so  provided  for  will 
inure  to  the  benefit  of  the  connecting  carrier,  so 
far  as  they  are  valid.*'  Such  a  contract,  it  is  said, 
has  respect  to  and  provides  for  the  service  of  the 

177  Ind.  S>,  96  NB  618.    But  see  Infra 

note  61. 

Ka.n. — Klft  v.  Atchison,  etc,  R.  Co.. 
32  Kan.  263.  4  P  401. 

Mass. — P.  GaiTvan,  Inc.  v.  Now 
York  Cent,  etc.,  R.  Co.,  210  ISasa. 
276,  96  NE  717. 

Mich. — Harrison    Oranita  Co. 
Grand  Trunk  R.  System,  176  Mich. 
144.  141  NW  643.    But  see  infrm  note 
61. 

Ho.— Halllday  v.  St.  Louis,  etc,  R. 
Co..  74  Mo.  169,  41  AmR  809. 

N.  T.— Manhattan  Oil  Co.  v.  Cam- 
den, etc.,  R,  etc.,  Co.,  54  N.  Y.  197; 
Lamb  v.  Camden,  etc.,  R.,  etc.,  Co., 
46  N.  Y.  271,  7  AmR  327;  Haghee  v. 
Camden,  etc.,  R.  Transp.  Co.,  45  N.  Y. 
514,  6  AmR  124;  Ha^-hadoorlan  v. 
Louisville,  etc..  R.  Co.,  128  App.  DIv. 
17L  112  NYS  660;  White  v.  W^Ir.  33 
App.  Div.  145,  S3  NYS  465;  Ricketts 
V.  Baltimore,  etc..  R.  Oo.,  4  Lana. 
446  raff  69  N.  Y.  637  mem]-  HInkley 
V.  New  York  Cent.,  etc.,  R.  Co.,  3 
Thompe.  &  C.  281  [aff  60  N.  Y.  6441; 
Whitworth  V.  Erie  R.  Co..  45  N.  Y. 
Super.  602  [aft  87  N.  Y.  413];  SchilT 
V.  New  York  Oent.,  etc.,  R.  Co.,  52 
HowPr  91.  But  see  Infra  note  Slv 
Pa, — Falrchlld  v.  Philadelphia,  etc., 
R.  Co.,  148  Pa.  627,  24  A  79. 

Tenn.-r-Bird  v.  Southern  R.  Co.,  99 
Tenn.  719,  42  SW  451,  63  AmSR  866. 

Tex. — International,  etc,  R.  Co.  v. 
Mahula,  1  Tex.  Civ.  A.  182,  20  SW 
1002. 

Eng. — Hall  v.  North  Eastern  R.  Co., 
L.  R.  10  Q.  B.  437. 

Ont. — Sutherland  v.  Grand  Trunk 
R.  Co.,  18  OnL  L.  139,  13  OntWR 
321;  Bicknell  v.  Grand  Trunk  R.  Co.. 
26  Ont.  A.  431. 

[a]  Bnle  applied. — (1)  A  contract 
made  by  a  railroad  corporation  to 
transport  and  deliver  goods  at  a 
point  beyond  the  ternninuB  of  Its 
own  line  contailned  the  following 
clause:  "Unavoidable  accidents  of  Uie 
railroad,  and  of  Are  In  the  depot 
excepted."  It  was  held  that.  In  the 
absence  of  proof  of  any  other  or  new 
contract,  this  exception  would  be 
held  to  extend  to  every  other  con- 
necting oarrier  which  shared  the 
freight  speeded  in  the  bill  of  ladin^r, 
and  that.  In  an  action  against  such 
connecting  carrier,  the  goods  having 
been  lost  while  in  Its  possession,  it 
could  claim  the  benefit  of  it.  Mag- 
hee  V.  Camden,  etc.,  R.  Transp.  Co.. 
45  N.  Y.  614,  519,  6  AimR  124.  (2> 
A  contract  was  made  by  a  railroad 
company  tor  the  cariHage  of  cattle 
to  a  point  on  the  line  of  a  connecting 
radlroad  company  at  a  fixed  rate  for 
the  whole  Journey.  The  contract 
provided  that  the  shipper,  or  hla 
driver,  should  accompany  the  cat- 
tle, and  that  the  person  In  charse 
should  be  entitled  to  a  "free  pass." 
but  only  "on  the  express  conaitdoti 
that  the  railway  company  are  not 
responsible  for  any  negligence,  de- 
fault or  misconduct  of  any  kind,  on 
the  part  of  the  company  or  their 
servants."  It  was  held  that  the  con- 
dition was  valid  and  could  be  taken 
advantage  of  by  the  connecting  rail- 
road company,  which  therefore  waa 
not  Uable  to  the  shipper  for  injuries 
suftered  by  him  In  a  mlHslon  caused 
by  their  servants'  negllgeitce.  Blek- 


For  later  easesi  ttovelopments  and  oluuvM  in  the  law  see  cumulative  Annotations,  mam^l^^^gi^  ^^€^O^f^ 
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carriers  on  connecting  routes.*'  On  the  same  theory 
it  is  said  that,  as  tlie  first  carrier,  by  accepting  the 
goods  for  through  transportation  without  prepay- 
ment of  charges,  impliedly  agrees  that  no  demand 
for  charwes  shall  he  made  until  the  point  of  destina- 
tion is  reached,  this  agreement  is  binding  on  suc- 
ceeding carriers,  and  they  are  likewise  bound  to 
see  that  no  damage  results  to  the  shipper  from 
demand  for  prepayment  of  charges  by  succeeding 
carriers.**  However,  if  the  limitation  is  invalid,  the 
connecting  carrier  can  of  course  claim  no  more 
under  it  than  the  initial  carrier." 

The  contrary  view.  On  the  other  hand,  according 
to  some  decisions,  where  a  contract  is  made  with 
a  common  carrier  for  the  transportation  of  goods, 
and  the  contract  contains  no  provisions  that  the 
limitations  of  liability  therein  contained  shall  inure 
to  the  benefit  of  connecting  carriers,  the  provisions 
of  the  contract  apply  only  to  the  initial  carrier  with 
whom  the  contract  was  directly  made,  and  no  con- 
necting carrier  can  obtain  the  benefit  of  the  special 
provisions  of  the  contract." 

[$  912]  5.  Under  Hepburn  Act  and  Oannack 
Amendment.  Under  the  Carmack  amendment  a 
valid  limitation  of  liability  in  a  bill  of  lading  sub- 
ject to  the  act  inures  not  only  to  the  benefit  of  the 
initial  carrier  but  also  to  every  connecting  carrier 
over  whose  line  the  shipment  is  forwarded."  And, 
on  the  other  hand,  any  stipulation  for  limitation  of 
liability,  in  so  far  as  it  is  not  authorized  by  the 
Carmack  amendment,  is  invalid,  whether  intended 
for  the  benefit  of  the  initial  carrier  or  that  of  the 
succeeding  carrier."  Under  the  Hepburn  Act," 
enlarging  the  definition  of  the  term  "transporta- 
tion" so  as  to  include  all  services  rendered  in  con- 
nection therewith,  and  a  provision  in  the  bill  of 
lading  that  "every  service  to  be  performed  here- 
under" is  subject  to  all  the  conditions  therein 
contained,  and  that  property  not  removed  within 
forty-eight  hours  after  notice  of  arrival  may  be 


kept  "subject  to  a  reasonable  charge  for  storage 
and  to  carrier's  responsibility  as  warehouseman 
only,"  the  liability  of  the  terminal  carrier  for  a 
loss  due  to  its  negligence  while  the  goods  were  in 
its  possession  as  warehouseman  at  the  place  of 
destination  will  be  regarded  as  controlled  by  a 
limitation  to  the  agreed  valuation  made  to  adjust 
the  rate  contained  in  the  bill  of  lading  issued  by 
the  initial  carrier." 

913]  O.  Bight  of  Oonnecting  Oarrier  to  Benefit 
of  Stipulation  for  Notice  of  Claim  for  Damxiges. 
While  it  has  been  held  that  a  stipulation  that  a 
written  notice  of  claim  for  damages  must  be  given 
to  the  initial  carrier  within  a  specified  time  after 
delivery  of  the  goods  does  not  inure  to  the  benefit 
of  succeeding  carriers,*'  it  hsis  also  been  held  that  a 
provision  in  a  through  bill  of  lading  for  an  inter- 
state shipment,  requiring  reasonable  notice  of  claim 
in  case  of  failure  to  make  delivery,  inures  to  the 
benefit  of  the  terminal  as  well  as  the  initial  car- 
rier, in  case  it  is  sought  to  make  the  terminal  car- 
rier liable  for  a  misdelivery  of  the  goods,"'  or  for 
loss  or  injury  thereto.'*  So  also  a  provision  of  this 
character  will  inure  to  the  benefit  of  connecting 
carriers  which  have  accepted  or  acquiesced  in  a 
through  bill  of  lading  containing  the  provision  under 
a  state  statute  providing  that  a  through  bill  of 
lading  issued  by  the  initial  carrier  and  accepted  or 
acquiesced  in  by  the  connecting  carriers  shall  be 
regarded  as  the  contract  of  each  connecting 
carrier." 

[$  914]  H.  Actions*"—!.  Jurisdiction  and  Venue. 
Jnrisdiction.  Causes  of  action  based  on  the  Car- 
mack amendment,  the  operation  and  effect  of  which 
has  already  been  considered,*^  are  cognizable  by  the 
state  courts.*^ 

Venue  in  actions  against  one  or  more  connecting 
carriers  for  loss  of,  or  injury  to,  goods  or  delay  in 
delivery  is  a  matter  of  statutory  regulation."* 

In  Texas  a  statute  provides  that,  whenever  prop- 


nell  V.  Grand  Trunk  Tt,  Co.,  26  Ont. 
A.  431.  4S6. 

[b]  gnoo— flintf  oarrlar  olalmlns' 
tb«  bsnaflt  of  an  •xvmptloii  ma<]«  by 
the  first  carrier  on  receipt  of  the 
^oods  in  another  state  has  the  bur- 
den of  proving  that  the  exemption  I3 
vakld  under  the  lawe  of  the  state 
where  made.  International,  etc.,  R. 
Co.  V.  Moody,  71  Tex.  «14,  9  SW  465. 

48.  Hachadoorian  v.  LoulffTnie, 
etc.,  R.  Co..  128  App.  Ddv.  171,  112 
NYS  660. 

«9.  Bird  V.  Southern  R.  Co.,  99 
Tenn.  719,  42  SW  451.  63  AmSR  856. 

BO.  St.  Louis,  etc..  R.  Co.  v.  Spann, 
B7  Ark.  127,  20  SW  914. 

51.  Ind. — Adams  Express  Co.  v. 
Harris.  120  Ind.  73,  21  NE  340.  16 
AmSR  315,  7  LRA  214.  But  see 
supra  note  47. 

Mich. — BurrouKha  v.  Grand  Trunk 
R.  Co.,  67  Mich.  351,  34  NW  875;  Mc- 
Millan V,  Michlgran  Southern,  etc.,  R. 
Co..  16  Mioh.  79.  93  AmD  208.  But 
see  flupra  note  47. 

N.  Y. — Robinson  v.  New  York,  etc.. 
Steamship  Co..  63  App.  Div.  211,  71 
NY8  424.    But  see  supra  note  47. 

S.  C. — Walitnirford  v.  OolUTnbla, 
etc.,  R.  Co..  26  S.  C.  258,  2  SE  19. 

Wis. — Martin  v.  American  Express 
Co..  19  Wlis.  336. 

Ta]  Keason  for  ml*. — In  Adams 
BxpresR  Co.  v.  Harris,  120  Ind.  73, 
16  AmSR  815,  it  was  said  that,  where 
the  contract  desi^ates  only  one  car- 
rier, there  <ls  no  privity  between  the 
owners  and  the  undesignated  car- 
riers. 

50.  Kansas  City  Southern  R.  Co. 
V.  Carl,  227  U.  S.  639,  648,  83  SCt 
391.  57  L.  ed.  683  [rev  91  Ark.  97, 
121  SW  932,  134  AmSR  56]  (where 
it  was  said:  "The  liability  of  any 
carrier  In  the  route  over  which  the 
articles  were  routed,  for  loes  or  dam- 


age, is  that  Imposed  by  the  act  as 
measured  by  the  ortKlnal  contract  of 
shipment  so  far  as  It  Is  valid  under 
the  act");  Mlchelson  v.  Judson 
Freight  Forwarding  Co..  268  111.  646, 
109  NE  281:  Spada  V.  Pennsylvania 
R.  Co.,  86  N.  J.  L.  187.  82  A  379. 

53.  Kanaaa  Southern  R.  Co.  v. 
Carl,  227  U.  S.  6S9,  SS  SCt  891,  57 
L.  ed.  683. 

64.  Act  June  29,  1906  (S4  U.  S. 
St.  at  L.  694  c  3591). 

88.  Cleveland,  etc..  R.  Co.  v.  Det- 
tlebach.  239  U.  S.  588,  593,  36  SCt 
177.  GO  L.  ed.  45S. 

66.  Jennings  v.  Orand  Trunk  R. 
Co..  52  Hun  227,  5  NTS  140  [aflf  127 
N.  Y.  438,  28  NE  394];  Grayson  Coun- 
ty Nat.  Bank  v.  Nashville,  etc.,  R. 
Co..  (Tex.  Civ.  A.)  79  SW  1094;  Atch- 
ison, etc..  R.  Co.  V.  Grant.  6  Tex.  Civ. 
A.  674,  26  SW  286. 

67.  Georgia,  etc.,  R.  Co.  v.  BUsh 
Miming  Co..  241  U.  S.  190,  36  SCt 
541.  60  L.  «d,  848. 

[al  Beoson  for  wJ: — A  provision 
of  this  character  Is  not  to  be  con- 
strued iln  one  way  with  respect  to  the 
Initial  carrier  and  In  another  with 
respect  to  the  terminal  carrier.  If 
the  clause  covers  a  case  of  misde- 
livery when  the  action  is  brought 
ai^ainst  the  initial  carrier,  dt  must 
equally  have  that  effect  in  the  case 
of  the  temnrtnal  carrier  which  In  the 
contemplation  of  the  parties  was  to 
make  the  de-livery.  Georgia,  etc.,  R. 
Co.  V.  Blish  Milling  Co.,  241  U.  S. 
190,  36  SCt  641,  60  L,.  ed.  848. 

68.  Olivlt  V.  Pennsylvanrta  R.  Co., 
(N.  J.)  96  A  582. 

69.  Gulf,  etc.,  R.  Co.  v.  Boger. 
(Tex.  Civ.  A.)  169  SW  1093. 

60.  ITotloe  of  loss  or  ia^vxj  mvM- 
olent  to  oharge  one  or  more  of  ser- 
•ral  oonneotuig  earners  see  supra 
f  489. 


61.    See  supra  fS  858.  870,  S96.  912. 

ea.  Galveston,  etc.,  R.  Co.  v.  Wal- 
lace, 223  U.  S.  481.  32  SCt  205,  66  I* 
©d.  516;  Lioulsvllle,  etc.,  R.  Co.  v. 
Scott.  133  Kv.  724,  118  SW  990.  19 
AnnCas  392;  Houston,  etc.,  R.  Co.  v. 
Lewis.  103  Tex.  452.  129  SW  594; 
St.  Louis,  etc..  R.  Co.  v.  Gould.  (Tex. 
Civ.  A.)  165  SW  13;  Pecos,  etc..  R. 
Co.  V.  Meyer.  (Tex.  Civ.  A.)  155  SW 
309:  Galveston,  etc..  R.  Co.  v.  Crow, 
(Tex.  Civ.  A.)  117  SW  170;  Galves- 
ton, etc..  R.  Co.  v.  Wallace.  (Tex. 
Civ.  A.)  117  SW  169;  Galveston,  etc., 
R.  Co.  v.  P.  A.  Piper  Co.,  63  Ter.  Civ, 
A.  568,  115  SW  107. 

"The  jurisdiction  of  state  courts 
extends  to  the  hearing  and  determi- 
nation of  any  civil  and  transitory 
cause  of  action  created  by  a  foreign 
statute,  provided  it  is  not  of  a  char- 
acter opposed  to  the  public  policy 
of  the  State  In  which  the  suit  is 
brought.     .  Considering  the 

relation  between  the  Federal  and 
State  government,  there  Is  no  pre- 
sumption that  Congress  intended  to 
prevent  state  courts  from  exercising 
the  general  Jurisdiction  already  pos- 
sessed by  them,  and  under  which 
they  had  the  power  to  bear  and  de- 
termine causes  of  action  created  by 
Federal  statute."  Galveston,  etc..  R. 
Co.  V.  Wallace,  223  U.  S.  481,  490,  32 
SCt  205.  56  L.  ed.  616. 

[a]  Chiodi  lost  under  coatrsot  for 
through  shipment. — state  courts  have 
jurtsdlctfon  of  actions  based  on  the 
Carmack  amendment,  against  an  Ini- 
tial carrier  operating  a  line  within 
the  state,  for  goods  lost  In  transit 
under  a  contract  for  through  ship- 
ment to  another  state.  Houston,  etc., 
R.  Co.  V.  Lewis.  103  Tex.  452,  128 
SW  594. 

63.    See  atatutosy  proyiBi<m4  ^ 
[a]  [|)|itieeqi^a«3(0®^0ll<> 
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erty  is  transported  by  two  or  more  railroad  eom- 
puiies  having  an  agent  or  representative  in  the  state, 
suit  for  damages  arising  out  of  saeh  earriage  may  be 
brought  against  any  one  or  all  of  such  common  car- 
riers having  an  agent  or  representative  in  the  state, 
in  any  court  in  any  county  in  which  either  of  such 
carriers  operates  or  has  an  agent  or  representative.** 
Under  this  statute  it  has  been  held  that  a  suit  may 
be  brot^ht  against  any  one  or  all  of  the  carriers  in 
any  county  in  which  either  is  operating  its  road, 
without  joining  as  a  defendant  a  carrier  whose  line 
extends  into  the  county  where  the  suit  is  brought, 
or  which  has  a  local  agent  or  its  principal  office  in 
such  county."  And  this  was  the  conclusion  reached, 
in  construing  an  earlier  statute  containing  similar 
provisions,"  by  some  decisions,"  although  the 
weight  of  authority  was  to  the  contrary."  tinder 
both  of  these  statutes  it  has  been  held  that  an 
action  for  loss  or  injury  to  goods  or  delay  in  trans- 
portation-may be  brought  against  several  eonneetir^ 
carriers  operating  in  the  state  and  having  an  agent 
therein  in  a  county  in  which  one  of  the  carriers 
has  its  domicile,  and  that  the  others  cannot  object 
that  they  had  no  domicile  in  the  county.*  It  was 
held,  however,  in  construing  the  earlier  statute  in 
a  suit  against  the  domestic  and  foreign  companies 
for  damages  to  a  shipment,  brought  in  a  county  in 
which  the  domestic  company  operated  a  line  of  road, 


that  the  court  did  not  have  jurisdiction  over  the 
foreign  company,  althoi^h  it  operated  a  part  of  its 
road  in  Texas,  within  the  statute,  by  operating  its 
passenger  trains  into  Texas  to  the  passenger  depot 
of  a  domestic  company,  the  jurisdiction  of  the 
court  being  not  alone  dependent  on  the  fact  that 
it  operated  a  part  of  its  road  in  Texas  but  also  on 
the  fact  that  the  shipment  had  been  transported  by 
the  foreign  company;'"  and  it  was  also  held  that  the 
statute  did  not  apply  to  a  railroad  not  engaged  in 
transportation  within  the  state,  but  which  merely 
in  the  course  of  business  between  it  and  the  con- 
necting line  transfers  freight  and  baggage,  the 
engines  and  cars  of  the  two  lines  reciprocally  pass- 
ing over  the  boundary  line  of  the  state  in  the  course 
of  such  transfer. Where  several  carriers  joined 
as  defendants  in  an  action  for  damages  to  goods  are 
shown  to  be  partners  and  agents  of  each  other,  and 
to  have  a  common  agent  in  the  county  where  the 
action  is  brought,  they  are  all  subject  to  the  juris- 
diction of  the  district  court  of  that  county."  Under 
a  statute  permitting  one  who  has  contracted  in  writ- 
ing to  perform  an  obligation  in  a  particular  county 
to  be  sued  therein  or  where  he  has  his  domicile,  it 
was  held  that  a  carrier  operating  no  line  of  road  in 
the  state  but  having  agencies  therein,  which  gives 
a  bill  of  lading  for  the  delivery  of  the  goods  in  a 
county  in  which  it  has  no  agent,  with  a  stipulation 


fiUtutes  of  thla  state  It  has  be«n 
held  that  the  appropriate  court  of 
the  county  where  delivery  Is  or 
ahonld  be  made  by  the  last  connect- 
ing carrier  has  jurisdiction  of  an 
action  against  such  carrier  for  fail- 
ure to  deliver  In  good  condition  a 
shipment  received  as  In  good  condi- 
tion from  a  connactlng  carrier.  At- 
lantic Coast  Line  R.  Co.  v.  Hill,  12 
Ga.  A.  392,- 77  SE  S16.  (2>  And  a 
judgment  rendered  In  any  other 
county  18  void.  Brooke  v.  Xjoulsvllle, 
etc..  R.  Co.,  3  Ga.  A.  492.  CO  SE  218. 
12}  Also  It  has  been  held  that  a 
carrier  which  by  its  bill  of  lading 
has  agreed  to  deliver  goods  to  the 
connecting  carrier,  and  does  deliver 
a  portion  of  them,  the  remainder  be- 
ing lost,  may  be  sued  for  the  short- 
age as  a  breach  of  contract  of  car- 
riage In  the  county  In  which  It 
undertook  to  deliver  to  the  connect- 
ing carrier,  since  that  was  the  place 
where  the  duty  was  to  be  performed. 
Askew  V.  Southern  R.  Co.,  1  Ga.  A. 
79.  SS  SE  242. 

[b1  la  Kentnoto^d)  A  statute 
of  this  state  provides  that  an  action 
against  a  carrier  must  be  brought  In 
the  county  In  which  defendant  or 
either  of  defendants  reaidea.  or  in 
which  the  contract  Is  made,  or  in 
which  the  carrier  agrees  to  deliver 
the  property.  Civ.  Code  Prac.  I  73. 
(2)  Under  this  statute,  where  goods 
are  injured  in  transit,  suit  may  be 
brought  against  the  Initial  carrier 
and  all  the  connecting  carriers 
against  whom  It  Is  sought  to  recover 
damages  In  the  county  where  the 
contract  of  shipment  was  made.  1111- 
noia  Cent.  R.  Co.  v.  Curry,  127  Ky. 
<1>,  106  8W  294.  82  K/L  EIS.  (3) 
So  also,  where  a  through  contract  of 
shipment  Is  made  by  an  Initial  car- 
rier for  transportation  over  several 
connecting  lines,  an  action  may  be 
brought  against  an  Intermediate  car- 
rier for  injury  to  the  goods  In  the 
county  where  the  Initial  carrier 
made  the  contract.  Nashville,  etc., 
R.  Co.  V.  Carrlco,  95  Ky.  489,  2&  SW 
1T7,  IC  KyL  66  (where  it  was  said 
that  the  initial  carrier  must  be  re- 
garded as  having  made  the  contract 
as  agent  for  the  intermediate  car- 
rier). (4>  Similarly,  where  a  termi- 
nal carrier  receives  goods  from  the 
initial  earner  or  an  intermediate 
carrier  without  limiting  ita  liability. 
It  will  be  aaanmed  to  have  accepted 
ute  goods  under  the  terms  of  the 


original  contract  made  with  the  ini- 
tial carrier  on  behalf  of  itself  and 
connecting  lines,  and  having  thus 
ratified  the  contract  may  be  sued  on 
It  In  the  county  In  which  it  was 
made  as  if  It  had  originally  signed 
the  contract.  Pittsburg,  etc.,  R.  Co. 
V.  Viera,  113  Ky.  526,  68  SW  469,  24 
KyL  366.  (B)  On  the  other  hand, 
an  action  against  the  initial  carrier 
and  an  intermediate  carrier  cannot 
be  brought  In  the  county  of  final 
destination.  Brunk  v.  Ohio,  etc^  R. 
Co.,  127  Ky.  804,  196  SW  443.  32  KyL 
174. 

[c1  Xa  Wasonrl,  (1)  a  statute 
provides  that.  In  any  suit  for  loss 
or  injury  to  property  transported, 
plaintiff  may  Join  as  defendants  the 
original  carrier  and  all  connecting 
carriers,  and  recover  from  the  car- 
rier through  whose  negligence  the 
loss  was  sustained,  and  may  prose- 
cute such  action  in  any  county  In 
which  a  suit  may  be  maintained 
against  either  of  the  carriers.  Rev. 
St.  (1909)  !  6446.  (2)  In  construing 
this  statute  It  was  held  that,  where 
a  carrier  transported  goods  as  a 
connecting  carrier,  suit  for  loss  or 
injury  might  be  brought  in  the 
county  from  which  the  goods  were 
shipped  and  In  which  the  Initial  car- 
rier did  business,  although  defend- 
ant's railroad  does  not  pass  through 
that  county,  and  although  It  had  no 
place  of  huslness  there  and  was 
served  with  process  in  another 
county.  Lay  v.  Chicago,  etc.,  R.  Co.. 
167  Mo.  A,  467,  188  SW  884  (where 
it  was  aald  that  the  fact  that  there 
was  no  Joint  liability  does  not  affect 
the  question  of  venue). 

64.  Acts  29th  Leg.  (L.  [1906]  c 
26  I  1). 

es.  Southern  Pac.  R.  Co.  v.  Mead- 
ora,  104  Tex.  469.  140  SW  427  (hold- 
ing that  a  railroad  company  not  op- 
erating in  the  state,  but  having  an 
agent  In  the  state  in  one  county, 
may  be  sued  In  another  county  where 
its  connecting  carrier  had  an  office 
and  agent,  and  through  which  such 
connecting  road  was  operated) ; 
Texan,  etc.,  R.  Co.  v.  Langbeln.  (Tex. 
Civ.  A.)  160  SW  1188.  See  also  Mis- 
souri, etc.,  R.  Co.  v.  Blanks,  103  Tex. 
191,  195,  125  SW  512  (where.  In  con- 
struing a  statute  of  similar  Import 
fixing  venue  in  actions  for  injuries  to 
passengers,  it  was  aald:  "It  la  to 
be  observed  that  the  language  Is  not 
that  suit  may  be  brought  against  all 


of  such  common  carriers,  hut  is  that 
It  may  'be  brought  against  any  one 
or  all  of  such  common  carriers,' 
Now,  'any  one.'  being  used  in  the 
singular  sense,  we  think  there  could 
have  been  no  doubt  as  to  the  con- 
struction. It  follows  that  a  princi- 
pal object  of  the  statute  was  to  fix 
the  venue  of  such  suits;  and  we 
think  that  It  Is  fixed  In  such  explicit 
terms  that  Its  meaning  can  not  be 
mistaken.  In  other  words,  the  stat- 
ute says  that  either  company  may  be 
sued  in  any  court  which  has  juris- 
diction ordinarily  over  the  other 
company  or  companies.  In  case  of 
such  plain  language  we  do  not  feel 
at  liberty  to  disregard  It"). 

06.    L.  (1899)  p  214  c  125  (which 

Erovlded  that  when  any  freight  has 
een  transported  over  two  or  more 
railroads  operating  any  part  of  their 
roads  in  Texas  and  having  an  agent 
there,  suit  may  be  brought  In  any 
county  In  which  either  of  the  roada 
extends  or  is  operated). 

67.  Texas,  etc.,  R.  Co.  v.  Middle- 
ton,  27  Tex.  Civ.  A.  481,  66  SW  378. 

68.  Atchison,  etc.,  R.  Co.  v.  Wad- 
deH,  40  Tex.  Civ.  A.  110,  88  SW  890; 
Missouri,  etc..  R.  Co.  v.  Bumpas,  38 
Tex.  Civ.  A.  410,  85  SW  1046;  At- 
chison, etc.,  R.  Co.  v.  Porbls,  85  Tex. 
Civ.  A.  255,  79  SW  1074  (all  holding 
that  an  action  for  damages  against 
one  or  more  of  several  connecting 
carriers  cannot  be  brought  In  a 
county  In  which  the  line  of  neither 
extended,  but  through  which  the  line 
of  the  Initial  carrier  ran). 

69.  Texarkana,  etc.,  R.  Co.  v.  Shl- 
vel,  (Tex,  Civ.  A.)  114  SW  196  (hold- 
ing that  the  rule  appllea.  although 
the  shipment  waa  an  Interstate  ship- 
ment, because  In  tranaporting  the 
freight  from  one  point  fn  the  state 
to  another  point  In  the  state  It  passed 
through  sister  states);  Outf,  etc..  R, 
Co.  V.  Cunningham.  61  Tex.  Civ.  A. 
368,  113  SW  7G7;  Gulf.  etc..  R.  Co.  v. 
Pitts.  37  Tex.  Civ.  A.  212,  88  SW  727: 
Texas,  etc.,  R.  Co.  v.  Murtlshaw,  34 
Tex.  Civ.  A.  447,  78  SW  953;  Inter- 
national, etc.,  R.  Co.  V.  Jones,  26  Tex. 
Civ.  A.  167.  62  SW  1076;  San  Antonio, 
etc.,  R.  Co.  V.  Graves.  (Tex.  Civ.  A.) 
49  SW  1103. 

70.  St.  Louie  Southwestern  R,  Co. 
V.  McKnIght,  99  Tex.  289,  89  SW  766. 

71.  St.  Loula.  etc.,  R.  Co.  v.  White. 
97  Tex.  493.  80  SW  77. 

72.  New  Mexico  Eastern  R.  Co.  v. 
Llttlefield,  (Tex.  Civ.  A.)  135  SW  1086. 


For  latu  easM,  «smap»«rta  and  dhMMgtm  in  the  law  aee  cumulative  Annotationa,  aame.  title.  Jtag^^^^i^^^i^r. 
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limiting  its  liability  to  injuries  acorning  on  its  own 
road,  may  be  sued  in  the  county  where  the  goods 
are  delivered  for  injuries  thereto." 

[4  915]  2.  Parties.  The  rules  as  to  proper  par- 
ties defendant  in  actions  for  loss  or  injury  where 
shipments  are  made  over  the  lines  of  eofiuecting 
carriers  practically  conform  to  the  rules  of  substan- 
tive liability  in  such  cases.'*  Where  a  connecting 
carrier  is  sued  only  for  loss  occurring  on  its  own 
line,  it  cannot  object  on  the  ground  of  nonjoinder 
of  the  initial  carrier."*  As  heretofore  shown,  under 
the  Carmack  amendment,  the  initial  carrier  which 
accepts  freight  for  transportation  over  the  line  of 
connecting  carriers  for  interstate  shipment  is  liable 
for  loss  or  injury  whether  occurring  on  its  own  or 
on  connecting  lines,'^  and  the  faet  that  the  connect- 
ing lines  are  made  parties  in  an  action  for  loss  or 
injury  to  the  shipment  does  not  prevent  a  recoveiy 
of  the  entire  damages  against  the  initial  carrier," 
Under  the  Carmack  amendment  in  case  of  injury  or 
loss  the  shipper  may  sue  the  initial  carrier  and  the 
carrier  causing  the  loss  jointly." 

Negligence  of  each  of  several  cftrriers.  If  dam- 
f^es  to  a  shipment  result  from  the  negligence  of 
each  of  several  carriers 'over  whose  line  the  ship- 
ment passes,  th^  may  be  sued  jointly"  or  sever- 
ally^ for  loss  or  injury,  althot^h  there  is  no  priv- 
ity between  them. 

Partnership  or  joint  contract.  Where  a  partner- 
ship relation  exists  between  connecting  carriers,  or 
there  is  a  joint  contract  for  a  shipment  of  goods 
over  their  respective  lines,  they  may  be  joined  as 
defendants  in  an  action  for  loss  or  injury  to  the 
shipment."  And  under  some  statutes  two  or  more 
carriers  may  be  united  as  defendants  in  an  action 


for  loss  or  injury  caused  by  negligence,  although 
there  is  no  partnership  relation  or  joint  undertaking 
by  them  to  carry  the  particular  freight.*^  Where  a 
partnership  relation  exists  between  earriers,  a  con- 
necting carrier  which  is  sued  for  loss  or  injury  to 
the  shipment  cannot  object  on  the  ground  of  the 
nonjoinder  of  the  initial  carrier  by  whose  fault  the 
loss  or  injury  was  caused.®* 

A  receiver  of  a  connectii^  carrier  appointed  more 
than  two  years  after  the  delivery  of  freight  to  the 
initial  carrier  for  transportation  is  not  a  proper 
party  to  the  action  for  the  loss  of  the  freight,  in 
the  absence  of  any  allegation  that  the  goods  or  any 
part  thereof  came  into  his  possession,  or  into  the 
possession  of  the  connecting  carrier,  after  his 
appointment.** 

Shipper.  In  an  action  against  carriers  for  deliv- 
ering plaintiffs'  shipment  of  live  stock  to  another 
shipper's  consignee,  the  other  shipment  being  de- 
livered to  plaintiffs'  consignee,  the  other  shipper 
was  not  a  necessary  party  defendant." 

916]  8.  Pleading — a.  Complaint  or  Declara- 
tion.^ With  respect  to  complaints,  declarationSj  or 
petitions,  in  actions  against  connecting  carriers,  the 
rules  governing  such  pleadings  in  civil  actions  gen- 
erally are  controlling."  As  already  shown,  in  the 
absence  of  special  contract  or  statute  providing 
otherwise,  or  of  a  partnership  relation,  each  of 
several  connecting  carriers  is  liable  only  for  loss  or 
injury  occurring  on  its  own  line.**  Hence,  if  it  is 
sought  to  chai^  one  of  several  connecting  carriers 
for  loss  or  injury,  it  must  ordinarily  be  alleged 
that  the  loss  or  injury  occurred  on  its  line,**  or 
that  the  carriers  were  joint  contractors,  or  that 
some  similar  relation  existed  between  them."  How- 


73.  Texas,  etc.,  R.  Co.  v.  Horn- 
beck,  90  Tex.  496,  39  SW  564. 

74.  See  Infra  this  sectloji. 

76.  Lacey  v.  Oregon  R.,  etc.,  Co., 
63  Or.  S96,  128  F  999;  San  Antonio, 
etc,  R.  Co.  V.  Moore.  (Tex.  Civ.  A.) 
39  SW  960  (since  any  proper  judg- 
ment asked  against  the  connecting 
carrier  would  be  one  to  which  It 
could  not  ask  the  Initial  carrier  to 
contribute). 

78.    See  supra  fi  8S8. 

77.  Missouri,  etc.,  R.  Co.  v.  De- 
mere.  (Tex.  Civ.  A.1  145  SW  623. 

78.  Conley  y.  Chicago,  etc.,  R.  Co., 
(Mo.  A.)  18S  SW  1111;  Atchison,  etc.. 
R.  Co.  V.  Word,  (Tex.  Civ.  A.)  159 
SW  376. 

79.  Wabash  R.  Co.  v.  Priddy,  179 
Ind.  483,  101  NE  724;  New  York,  etc., 
Transp.  Line  v.  Baer,  118  Md.  73,  84 
A  251:  Merchants,  etc.,  Transp.  Co. 
V,  Eichberg.  109  Md.  211,  71  A  993. 
130  AmSR  S24;  Kemendo  v.  Fruit 
Dispatch  Co.,  61  Tex,  Civ.  A.  631.  181 
SW  73. 

[a]  JolnOez  In  orosi  aetloa  by  oon- 
BlgmM. — Since.  If  carriers  were  neg- 
ligent in  the  handling  of  freight, 
they  would  be  liable  either  to  the 
consignor  or  the  consignee,  they  could 
be  Joined  In  a  cross  action  filed  by  a 
consignee  against  the  consignor 
when  sued  for  the  price,  and  alleg- 
ing the  consignor's  breach  of  con- 
tract and  the  railroad  company's 
negligence  In  handling  the  cars  ship- 
ped, especially  where  the  pleadings 
made  it  doubtful  whether  the  car- 
riers' liability  was  to  the  consignor 
or  consignee.  Kemendo  t.  Fruit  Dis- 
patch Co.,  61  Tex.  Civ.  A.  631,  131 
SW  73. 

80.  Wabash  R.  Co.  v.  Priddy,  179 
Ind.  483.  101  NE  724. 

81.  St.  Louis,  etc.,  R.  Cn,  v.  Dod- 
son.  (Tex.  Civ.  A.)  97  SW  623. 

83.  Crockett  v.  St.  Louis,  etc.,  R. 
Co..  147  Mo.  A.  347.  126  SW  243. 

83.  Central  American  SS.  Co.  v. 
Mobn«.  etc.,  R.  Co.,  144  Mo.  A.  43. 
128  SW  822. 

ia]  B— on  for  >al«<— Where  plain- 
has  a  right  to  recover  against 


each  of  defendants,  the  court  has 
no  right  to  use  equities  between 
them  or  to  discharge  one  defendant 
because  the  other  is  the  one  at  fault. 
In  the  effort  to  prevent  a  multiplic- 
ity of  suits,  the  court  should  not' 
take  from  the  Injured  and  Innocent 
party  a  substantia]  and  valuable 
right.  Central  American  SS.  Co.  v. 
Mobile,  etc.,  R.  Oo.,  144  Mo.  A.  48, 
128  SW  822. 

84.  Davles  v.  Texas  Cent.  R.  Co., 
(Tex.  Civ.  A.)  133  SW  295. 

86.  Southern  Kansas  R.  Co.  v. 
Lockhart,  (Tex.  Civ.  A.)  141  SW  127. 

[a]  Season  for  role, — "A  decree 
adjudicating  the  rights  of  plaintiffs 
and  defendants  would  in  no  way 
affect  Hudson:  nor  would  it  affect 
the  right  of  the  defendant  railways 
to  recover  of  Hudson  any  amount 
he  may  have  received  over  and  above 
what  was  due  upon  his  shipment. 
We  think  It ,  is  clear  that  Hudson 
was  not  a  necessary  party."  South- 
ern Kansas  R.  Co.  v.  Lockhart.  (Tex. 
Civ.  A.)  141  SW  127.  128. 

86.  [a]  Statntory  form  of  oom- 
plaint  for  loss  of  ntoAa  see  Cleve- 
land, et<.,  It.  Co.  V.  Scbaefer,  47  Ind. 
A.  371.  90  NE  502. 

87.  See  Pleading  r31  Cyc  92]. 

88.  See  supra  S  897. 

89.  Southern  R.  Co.  v.  Gardner, 
127  Ga.  320,  66  SB  454;  Ausk  V. 
Great  Northern  R,  Co..  10  N.  D.  215. 
86  NW  719:  Felder  v.  Columbia,  etc., 
R.  Co..  21  S.  C.  35.  53  AmR  656. 

80.  Mo. — Otrich  V.  St.  Louis,  etc.. 
R.  Co.,  154  Mo.  A.  420,  134  SW  665 
(holding  further  that  plaintiff  fs  not 
relieved  from  this  duty  by  alleging 
that  ho  is  unable  to  determine  the 
exact  amount  of  liability  to  be  at- 
tached to  each  carrier,  because  the 
carriers  are  so  closely  connected  In 
business  arrangements  and  because 
they  employ  the  same  agent  and 
jointly  use  the  same  yard  at  the 
point  where  the  greatest  damage  was 
discovered). 

N,  T, — Wilson  v,  Louisville,  etc., 
R.  Co.,  103  App.  DIv.  203,  92  NYS 
1091. 


N.  D. — Ausk  v.  Great  Northern  R. 
Co.,  10  N.  D.  216,  86  NW  719. 

S.  C. — Felder  v.  Columbia,  etc..  R. 
Co.,  21  S.  C.  35.  53  AmR  656;  Brad- 
ford V.  South  Carolina  R.  Co..  41  S. 
C.  L.  201.  62  AmD  411. 

Tex. — Texas,  etc.,  R.  Co.  v.  Gray, 
45  Tex-  Civ.  A.  208,  99  SW  1125. 

Va. — Chesapeake,  etc..  R.  Co.  v. 
Stock,  104  Va.  97,  61  SE  161. 

[a]  Oomplatnt  sufficient  to  eliargs 
partnership, — An  amended  complaint 
against  an  Initial  and  a  connecting 
carrier,  alleging  that  plaintiff  de- 
livered to  defendant  certain  goods 
for  carriage,  that  there  was  a  traffic 
agreement  or  partnership  between 
defendants,  whereby  each  was  agent 
for  the  other,  and  they  operated  their 
connecting  lines  as  a  single  road, 
and  that  defendants  so  negligently 
conducted  themselves  as  common 
carriers  that  such  goods  were  dam- 
aged in  transit,  states  a  cause  of 
action  against  the  connecting  carrier 
on  the  common-law  Ilabtlity,  al- 
though breach  of  a  written  contract 
of  carriage  Is  also  alleged.  Moses 
V.  Union  Pac.  R.  Co.,  (Tex.  Civ.  A.) 
41  aw  154. 

[b]  Complaints  Insnfflclent  to 
charge  partnsmliip  or  Joint  oontzaot. 
—(11  In  an  action  against  a  carrier 
for  Injuries  to  live  stock  during  an 
interstate  shipment  under  a  contract 
limiting  the  liability  of  each  carrier 
to  its  own  line,  plaintiff  filed  a  sup- 
plemental petition  alleging  that  the 
agent  of  the  initial  carrier  was  the 
agent  of  defendant,  that  defendant 
was  and  is  a  connecting  carrier  with 
such  initial  carrier,  and  h.id  an  ar- 
rangement by  which  each  acted  as 
the  agent  of  the  other  in  making 
contracts  of  transportation,  and  that 
they  all  acted  together  in  transport- 
ing the  property,  together  with  all 
intermediate  lines,  alt  of  which  were 
connecting  carriers.  It  was  held 
that  such  allegations  did  not  charge 
a  partnership  between  the  various 
connecting  carriers,  so  as  to  make 
the  last  carrier  Koponalble  for  the 

Digitized  by  LjOOg  IC 


554    [IOC.  J.] 


CABBIEB8 


[§§  916-917 


ever,  if  facts  are  stated  which  show  that  the  oarriers 
sustain  a  partnership  relation  to  each  other,  it  is 
not  essential  that  the  complaint  should  in  terms 
designate  them  as  partners,  or  use  any  particular 
words  to  describe  the  relation  existing  between 
them.**  It  is  also  necessary,  if  it  is  sought  to 
chaise  one  of  a  line  of  connectii^  carriers  for  loss 
or  injury  occurring  on  another  line,  to  all^;e  the 
acts  of  the  other  connecting  cairriers  from  which 
liability  might  arise."^ 

Negligence  and  damages.  In  an  action  against  sev- 
eral connnecting  carriers  jointly  for  injuries  caused 
by  negligence,  it  will  be  sufficient  to  allege  the  neg- 
ligence generally  and  the  damages  resulting  there- 
from in  transporting  the  goods,?^  and  it  is  not 
necessary  to  allege  what  effect  the  negligence  of 
each  carrier  had  on  the  goods,^  nor  the  particular 


amount  of  damages  caused  by  each  defendant  on 
its  own  Une,"^  it  being  sufficient  -to  allege  that  the 
damages  were  caused  by  all  the  defendants.'^  And 
even  if  this  were  not  so,  where  suit  is  brought  against 
two  railroads  for  injuries  to  a  shipment  due  to 
n^ligeftee,  where  it  is  alleged  that  both  defendants 
were  really  one  and  the  same  road,  operated  by  the 
same  management,  which  allegation  is  not  specific- 
ally denied,  defendants  cannot  object  to  the  suffi- 
ciency of  the  allegations  in  regard  to  the  times  and 
places  at  which  the  alleged  negligence  occurred." 

917]  b.  Answer  or  Flea.  In  actions  against 
one  or  more  of  several  connecting  carriers,  answers" 
and  pleas"  are  governed  by  the  general  rules  as  to 
such  pleadings  in  civil  actions  generally^  and  by 
such  statutory  provisions  as  may  be  in  force  relat- 
ing to  defenses  in  actions  against  such  carriers.' 


acta  of  the  others.  Texas,  etc.,  R. 
Co.  V.  Gray,  45  Tex.  Civ.  A.  208,  99 
SW  1125.  (2)  Where.  In  an  action 
affainst  several  connecting  carriers 
for  failure  to  deliver  freight,  the 
complaint  alleged  that  all  the  de- 
fendants agreed  to  transport  plain- 
tiff's goods  from  the  point  of  ship- 
ment to  destination,  but  it  also 
alleged  that  one  of  the  defendants, 
an  Intervening  carrier,  received  the 
merchandise  at  N,  and  "that  it  agreed 
and  undertook"  for  a  share  or  the 
freight  to  transport  the  property  to 
a  junction  point,  and  that  such  In- 
tervening carrier  did  transport  the 
property  to  such  Junction  point  and 
delivered  the  same  to  the  succeeding 
carrier,  such  allegation  controlled 
the  averment  that  such  intervening 
carrier  was  a  party  to  a  Joint  through 
contract,  and  the  complaint  as  to  it 
failed  to  state  a  cause  of  action. 
Wilson  V.  Louisville,  etc.,  R.  Co..  103 
App.  Dtv.  208.  92  NYS  lObl.  (3)  For 
another  decision  in  which  the  com- 
plaint was  held  not  to  show  a  Joint 
contract  see  Meyers  v.  Missouri,  etc., 
R.  Co.,  120  Mo.  A.  288,  96  SW  737. 

[c]  Snle  M  affeotad  bjr  ■paolal 
statutory  provlaloui, — (1)  Act  May 
20.  1899  (L.  [1899]  p  214  c  125),  pro- 
vides that,  whenever  any  freight  has 
been  transported  over  two  or  more 
railroads  operating  any  part  of  their 
roads  In  this  state,  and  having  an 
agent  In  this  state,  or  operated  by 
an  assignee,  trustee,  or  receiver,  suit 
for  damage  thereto  or  oiher  cause 
of  action  connected  therewith,  or 
arising  out  of  such  transportation 
or  contract  in  relation  thereto,  may 
be  brought  against  any  of  such  rail- 
road corporations,  assignees,  trus- 
tees, or  receivers,  operating  any  of 
such  railways  in  any  county  In 
which  either  of  such  railroads  ex- 
tends or  is  operated,  provided  that. 
If  damages  be  recovered  against 
more  than  one  carrier  not  partners 
in  the  shipment  or  contract,  they 
shall  be  apportioned  between  defend- 
ants by  the  verdict  and  Judgment. 
It  was  held  that,  where  an  action 
for  damages  to  live  stock  in  trans- 
portation was  brought  !n  a  county 
where  one  of  the  carriers  operated 
Its  line,  it  was  not  necessary.  In 
order  to  authorize  the  Joinder  of  the 
other  carriers,  that  the  petition 
f<hould  have  alleged  a  partnership,  a 
Joint  contract,  or  the  damages  result- 
ing from  the  negligence  of  each  sep- 
arate carrier,  but  It  was  sufllclent 
to  allege  transportation  over  each  of 
the  lines,  and  that  they  were  the 
agents  of  and  for  each  other.  Mis- 
souri, etc.,  R.  Co.  V.  Allen,  39  Tex. 
Civ.  A.  236,  87  SW  168.  (2)  Under 
Acts  (190S)  pp  68,  59,  C  47  (Burns 
Annot.  St.  [1908]  S  3918  et  seq), 
providing  that  In  actions  for  Injuries 
to  goods  by  carriers  It  is  sufficient 
to  nver  delivery  to  and  receipt  by 
the  carrier  for  transportation  to  .a 
named  point,  failure  to  transport  or 
deliver  and  resulting  damage,  a  com- 
plaint In  an  action  against  two  car- 
riers which  alleged  delivery  to  and 
acceptance  of  the  goods  by  one  of 


the  carriers  in  good  condition  for 
carriage  over  both  lines,  each  receiv- 
ing a  part  of  the  freight  charge,  the 
subsequent  delivery  by  them  to  the 
connecting  carrier,  the  failure  of 
both  to  safely  transport  and  deliver 
the  goods,  and  resulting  damage,  was 
sufHclent  as  against  both  defendants. 
Cleveland,  etc..  R.  Co.  v,  Schaefer, 
47  Ind.  A.  371.  90  NE  502. 

[d]  Under  tlis  Cftmuutk  uneiLd- 
ment  which  makes  the  initial  carrier 
liable  for  loss  or  Injury  to  an  inter- 
state shipment  occurring  on  any  con- 
necting line,  the  complaint  In  an 
action  against  the  Initial  carrier  for 
loss  or  injury  to  goods  shipped  need 
not  give  the  names  of  the  connect- 
ing lines.  It  is  sufficient  to  allege 
the  name  of  the  initial  carrier  only. 
Pecos,  etc.,  R.  Co.  v.  Meyer,  (Tex. 
Civ.  A.)  155  SW  S09. 

[e]  In  Oaor^la,  under  a  statute 
providing  that,  when  freight  to  be 
conveyed  by  several  carriers  is  lost, 
any  connecting  carrier,  on  applica- 
tion by  shipper  or  consignee,  shall 
trace  such  freight,  and  Inform  the 
applicant  by  wnich  carrier  It  was 
lost,  and  making  It  liable,  on  failure 
to  trace  such  freight,  as  if  the  loss 
had  occurred  on  Its  line,  a  petition 
averring  the  loss  of  freight  shipped 
by  certain  carriers,  and  the  failure 
of  the  carrier  at  destination  to  trace 
it  after  verbal  application  of  the 
;^lpper,  states  a.  cause  of  action 
against  such  carrier  for  the  value  of 
such  losa  of  freight.  Savannah,  etc.. 
R.  Co.  v.  Hardin.  110  Oa.  438,  35  SE 
681. 

91.  Wyman  v.  Chicago,  etc.,  R. 
Co.,  4  Mo.  A.  36. 

93.  International,  etc..  R.  Co.  v. 
Hatchell.  22  Tex.  Civ.  A.  498,  65  SW 
186. 

93.  San  Antonio,  etc.,  R.  Co.  v. 
Martin,  49  Tex.  Civ.  A.  197,  108  SW 
981;  International,  etc.,  R.  Co.  v. 
Jones.  41  Tex.  Civ.  A.  327,  91  SW  611. 

94a  International,  etc,  R.  Co.  v. 
Jones,  41  Tex.  Civ.  A.  327,  91  SW 
611. 

[a1  Petition  snlllclsut  to  show 
MglSfuo*  on  part  of  ooimsotlns'  car- 
rier see  Oulf,  etc.,  R.  Co.  v.  Cunning- 
ham, 51  Tex.  Civ.  A.  868,  113  SW 
767. 

96.  Gulf,  etc..  R.  Co.  v.  Cunning- 
ham, 61  Tex.  Civ.  A.  368,  113  SW 
767;  Atchison,  etc.,  R.  Co.  v.  Strlb- 
ling.  (Tex.  Civ.  A.)  94  SW  436;  Mis- 
souri, etc..  R.  Co.  v.  Phillips,  (Tex. 
Civ.  A.)  91  SW  242. 

96.  Missouri,  etc.,  R.  Co.  v.  Phil- 
lips, (Tex.  Civ.  A.)  91  SW  242, 

97.  Southern  R.  Co.  v.  Bennett. 
(Tex.  Civ.  A.)  103  SW  1116. 

[a]  BaMon  for  mie. — This  is  so 
because  they  in  fact  constitute  one 
and  the  same  company,  and  It  makes 
no  difference  In  law  when  or  where 
the  negligent  acts  occurred.  South- 
ern R.  Co.  v.  Bennett,  (Tex,  Civ.  A.) 
103  SW  1116. 

98.  ral  ContTMt  limiting  liabil- 
ity.— Where  the  petition  fails  to  al- 
lege a  contract  for  through  shipment, 
and  the  answer  denies  It,  the  answer 
may  set  up  a  contract  limiting  li- 


ability to  defendant's  own  line,  al- 
though the  shipment  was  between 
points  In  the  state,  and  it  is  error 
to  strike  out  such  answer.  Texas, 
etc..  R.  Co.  V.  Arnett.  41  Tex,  Civ. 
A.  403.  92  SW  57. 

[b]  In  Kansas  a  statute,  provid- 
ing that  no  defense  to  an  action 
against  a  railroad  company  for  the 
recovery  pf  loss  or  shortage  on  grain 
received  for  transportation,  which 
has  occurred  on  the  line  of  a  con- 
necting road,  shall  be  admitted  un- 
less all  the  facts  of  such  loss  shall 
be  fully  set  forth  in  pleadings  of 
the  shipping  company,  does  not  ap- 
ply to  cases  against  tJie  Initial  car- 
rier growing  out  of  shipments  of 
grain  under  contracts  in  which  the 
carrier's  liability  Is  limited  to  trans- 
portation to  the  end  of  its  own  line. 
Atchison,  etc.,  R.  Co.  v.  Canton  Mill- 
ing Co.,  70  Kan.  766,  79  P  656. 

99.  [a]  Delivery  in  r*asoiiabl« 
time, — In  an  action  against  an  ini- 
tial carrier  for  neglect  to  carry  and 
deliver  within  a  reasonable  time,  the 
plea  should  allege  the  carrying  of 
goods  to  the  station  on  the  line  near- 
est to  the  final  destination  of  the 
goods  within  a  reasonable  time  and 
the  giving  of  notice,  within  a  reason- 
able time  after  arrival  of  the  goods 
at  their  station,  to  the  connecting 
carrier,  that  they  were  ready  to  de- 
liver the  goods  to  such  carrier.  Dev- 
lin V.  Grand  Trunk  R.  Co.,  30  U.  C. 
Q,  B.  637  (where  the  plea  set  up  a 
special  contract  limiting  liability  of 
defendant  to  Its  own  line). 

[b]  Plea  to  J  oris  diction. — Act  May 
20.  1899  (L.  [18991  P  214  c  125),  pro- 
vides that,  whenever  any  freight 
has  been  transported  over  two  or 
more  railroads  operating  any  part 
of  their  roads  In  Texas,  a  suit  for 
damages  thereto  may  be  brought 
against  any  one  or  all  of  such  rail- 
roads m  any  county  In  which  either 
extends  or  is  operated.  A  petition 
in  an  action  against  several  railroads 
for  damages  to  a  shipment  of  cattle 
from  a  point  In  Texas  to  a  point  In 
another  state  alleged  that  the  ship- 
ment was  a  through  one.  and  that 
the  contract  had  been  made  with  one 
of  defendants  for  itself  and  In  behalf 
of  its  codefendants,  charging  negli- 
gence and  consequent  damages 
against  each  of  defendants  and 
contained  a  prayer  for  the  total 
damages  against  defendants  Jointly 
and  severally.  It  was  held  that,  un- 
der the  statute  and  pleading,  the 
court  had  jurisdiction  of  the  action 
as  against  a  plea  of  privilege  on  the 
part  of  defendant  to  be  sued  in  a 
county  where  it  had  an  agent,  alleg- 
ing that  It  operated  In  the  state  only 
twenty  miles  of  road,  which  was 
under  a  lease,  and  that  another  of 
defendants  was  falsely  and  fraud- 
ulently Joined  for  the  sole  purpose  of 
giving  jurisdiction  over  the  person 
of  defendant  pleading  the  orlvlleffe. 
Atchison,  etc.,  R.  Co.  v.  Wllllama. 
38  Tex,  Civ.  A.  406.  86  SW  38. 

1.  See  Pleading  [31  Cyc  126  «t 
sen]. 

a.   See  statutory  provisions. 


VoT brtw oaass,  dmlopinsBta  and  tHuagw  in  the  law  see cnmtilatlve  Annotations,  same  title, paseu^  note  number. 
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918]  c.  Demorrer.  In  an  action  against  sev- 
eral connecting  carriers  for  refusal  to  deliver  goods 
transported,  the  question  wbether  the  initial  and  the 
intermediate  carriers  weie  proper  parties  cannot  be 
raUed  by  demTirrer." 

[$  919]  4.  Issiies,  Proof,  and  Variance.  Under 
the  general  denial,  it  may  be  shown  that  the  ter- 
minal carrier  transported  the  goods  with  reason- 
able diligence  to  their  destination*  In  an  action 
against  a  terminal  carrier  for  a  delay,  it  was  en- 
titled to  prove  under  the  general  issue  that  the 
delay,  if  any,  was  that  of  the  initial  carrier.^ 

[i  920]  5.  Evidence — a.  Barden  of  Proof  and 
Presnmptioiui — (1)  To  Show  Delivery  of  Goods  to 
Initial  Oairier.  In  an  action  against  a  terminal 
carrier  for  loss  of  goods,  tlie  burden  is  on  plaintiff 
to  prove  the  delivery  of  the  goods  to  the  initial 
carrier."  The  same  rule  applies  in  an  action  for 
delay.'  It  has  also  been  held  that  the  burden  of 
proof  is  on  plaintiff  to  establish  the  receipt  of  the 
goods  by  defendant  unless  some  relation  of  agency 
or  partnership  or  some  speeial  contract  affeeto  the 
status.* 

921]  (2)  To  Show  Loss  or  Injnry— (a)  In  Ac- 
tions against  Initial  Oanier — aa.  View  That  Plain- 
tiff Host  Show  LoM  or  Injnry  by  Initial  Oarrier. 

According  to  numerous  decisions,  in  order  to  hold 
the  initial  carrier  liable  for  loss  of,  or  injury  to, 
goods,  the  burden  rests  on  plaintifE  to  show  that 
the  loss  or  injury  occurred  while  .the  property  was 
in  its  custody;  or  in  other  words,  to  show  a  failure 
to  deliver  the  goods  to  the  connecting  carrier,  or  a 
delivezy  thereof  in  bad  condition*  There  is  no  pre- 
sumption that  injury  or  loss  occurred  while  the 


goods  were  in  the  hands  of  the  initial  carrier,^"  nor 
against  the  initial  carrier  as  to  the  line  on  which 
the  damage  occurred."  The  rule  is  not  affected  by 
a  statute  providing  that  in  ease  of  loss  of,  or  injury 
to,  a  shipment  over  connecting  lines,  the  initial  car- 
rier shall,  on  demand,  give  satisfactory  proof  to  the 
consignor  that  the  loss  or  injury  did  not  occur  on 
its  line;  and  that,  if  it  fails  to  furnish  such  proof, 
it  will  itself  be  liable  therefor,  in  cases  where  the 
consignor  sues  the  initial  carrier  without  making 
the  demand  provided  for  by  the  statute."  Nor  is 
it  affected  by  a  statute  which  provides  that,  where 
a  railroad  company  contracts  to  carry  goods  beyond 
the  terminus  of  its  own  line  and  stipulates  that 
there  shall  be  no  liability  for  damages  to  property 
beyond  its  own  terminus,  it  shall  be  hold  for  any 
damage  occurring  to  property,  unless  it  proves  that 
it  was  not  liable  therefor,  in  cases  where  there  is 
no  evidence  of  a  throi^h  contract."  However, 
where  it  is  shown  that  a  portion  of  the  damage 
was  done  by  the  initial  carrier,  it  will  be  presumed 
to  have  caused  the  whole  damage  unless  it  submits 
proof  to  the  contrary.^*  Where  plaintifE  has  re- 
butted the  presumption  that  the  injury  occurred  on 
the  line  of  the  terminal  carrier,  and  the  intermediate 
carrier  has  shown  that  it  was  not  responsible  for 
the  injury,  it  then  devolves  on  the  initial  carrier 
to  rebut  any  presumption  of  negligence  arising 
from  the  circumstances.^ 

922]  bb.  The  Contrary  View.  On  the  other 
hand,  it  is  held  in  a  ntunber  of  decisions  that, 
where  an  initial  carrier  is  sued  for  loss  or  injury, 
the  burden  rests  on  it  to  show  that  such  loss  or 
injury  did  not  occur  on  its  line."  This  rule,  it  has 


8.  Baltimore,  etc.,  R.  Co.  v.  Mc- 
■Whinney,  36  Ind.  436. 

4.  Gulf,  etc.,  R.  Co.  v.  Brackett- 
Plelder  Mill,  etc.,  Co.,  (Tex.  Civ.  A.) 
162  SW  1191. 

6.  Central  of  Georgia  R.  Co.  v, 
Strlckland-Metcalf  Grocery  Co.,  4 
Ala.  A.  372,  58  S  678. 

e.  Galveston,  etc.,  R.  Co.  v.  Kee- 
aey,  50  Tex.  Civ.  A.  463.  110  SW  170. 

7.  Mexican  Import  Co.  v.  Penn- 
sylvania R.  Co..  193  111.  A.  26. 

8.  Southern  Express  Co.  v.  Saks, 
160  Ala.  621.  49  S  892;  Chiicago,  etc.. 
R.  Co.  v.  Ooldman.  46  111.  A.  626; 
Texas,  etc..  R.  Co.  v.  Berry,  31  Tex. 
CTv.  A.  8.  71  SW  326. 

9.  Ala. — ^Louteville,  etc..  R.  Co.  v. 
Jones,  100  Ala.  263,  14  S  114.  But 
see  lafn  S  922. 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Pearce,  82  Ark.  368,  lOl  SW  760.  118 
AmSR  7S.  12  AnnCas  35;  St.  Louts, 
etc.,  R.  Oa  V.  Coolidge,  78  Ark.  112, 
88  SW  833,  108  AmSR  21,  67  LRA 
55S,  3  AnnCas  682;  St.  Louis  South- 
western R.  Co.  V.  Blrdwell.  72  Ark. 
502,  82  SW  886.  „  ^ 

Iowa. — McManus  v.  Chicago  Great 
Western  R.  Co.,  A3S  Iowa  160,  llS 
NW  919,  128  AtoSr  180. 

Mass. — ^SVnnington  Mercantile  Co. 
V.  Chicaeo,  etc..  R,  Co.,  166  Mass. 
154.  44  NE  131. 

Mo. — Oonn«Uy  v.  IlHnots  Cent.  R. 
Ca,  133  Mo.  A.  810,  118  SW  £33;  Orr 
V.  Chicago,  etc,  R.  Co.,  21  Mo.  A. 
333. 

N.  T. — ^Roberta  v.  Chittenden,  88 
N.  T.  33;  Strong  v.  Long  Island  R. 
Co..  91  Xpp.  Dlv.  442,  86  NYS  911: 
Glazer  v.  Old  Dominion  SS.  Co.,  113 
NYS  979. 

Oki. — Atchison,  etc..  R.  Co.  v. 
Rutherford,  29  Okl.  850,  120  P  286; 
St.  Louia.  etc,  R.  Co.  v.  McGivney, 
19  Okl.  361.  91  P  693. 

Tex. — Martin  v.  Kansas  City,  etc., 
R.  Co.,  (Civ.  A.)  139  SW  616;  Ft. 
Worth,  etc..  R.  Co.  v.  Shanley.  36 
Tex.  Civ.  A.  291.  81  SW  1014;  St. 
Louis,  etc,  R.  Co.  v.  Cohen,  (Civ. 
A)  65  SW  1123.    But  see  Infra  |  922. 

[a]  Mmmon  for  nil«.~Unddr  the 
law  a  common  carrier  is  not  bound 


to  receive  goods  from  a  connecting 
carrier  for  transportation  which  are 
ctamaged;  or  if  It  receives  them.  It 
Is  entitled  to  have  the  receipt  given 
therefor,  for  the  records  of  ship- 
ment show  the  real  condition  of  the 
goods  when  received,  and  the  pre- 
sumption is  that  a  second  carrier, 
or  any  carrier,  will  not  receipt  to  a 
former  carrier  for  goods  as  bedng  In 
good  condition  wtien  they  are  already 
damaged.  It  is  because  of  the  right 
of  a  subsequent  carrier  to  have  the 
record  speak  the  truth  that  the  law. 
In  the  absence  of  a  record  of  proof 
to  the  contrary,  presumes  that  goods 
or  freight  was  in  good  condition 
when  received  from  a  connecting 
carrier.  *  St.  Louis,  etc,  R.  Co.  v. 
McGivney.  19  Okl.  361,  91  P  693. 

10.  Parmlngton  Mercantile  Co.  v. 
Chicago,  etc,  K.  Co.,  166  Mass.  164, 
44  NB  181;  Paashender  v.  Western 
Transit  Co..  7  NTS  134;  Chicago, 
etc.  R.  Co.  v.  rHggs,  42  Okl.  183,  flO 
P  1160;  St.  Louis,  etc,  R.  Co.  v. 
Carlile,  36  Okl.  118,  128  P  690;  Atchi- 
son, etc,  R.  Co.  V.  Rutherford,  29 
Okl.  860,  120  P  266;  St.  Louia,  etc., 
R.  Co.  V.  McGivney,  19  Okl.  361,  91 
P  693. 

11.  St.  Louis,  etc.  R.  Co.  v. 
Pearce,  82  Ark.  363,  101  BW  760,  118 
AmSR  75,  12  AnnCas  126. 

la.  Atchison,  etc.,  R.  Co.  v.  Ruth- 
erford. 29  Okl.  850,  120  P  266:  St. 
Louis,  etc.,  R.  Co.  v.  McGivney,  19 
Okl.  361,  866.  91  P  693  (where  the 
court  said;  "The  statute  was  enacted 
primarily  for  th«  benefit  of  the  ship- 
per, but,  when  he  fails  to  avail  him- 
self of  Its  conditions  in  the  first 
instance,  and  sues  the  first  carrier 
without-such  demand,  he  cannot  then 
t.Tke  advantage  of  Its  provisions 
after  the  first  carrier  has  been  put 
to  the  trouble  and  expense  of  de- 
fending an  action  against  It.  The 
statute  is  intended  to  require  the 
first  carrier  to  furnish  to  the  ship- 
per on  demand  that  Information 
which,  in  the  absence  of  the  statute, 
the  shipper  could  only  Impel  In  an 
action  ag&lnst  it,  or  some  other  con- 
necting carrier"). 


13.  McManuB  v.  Chicago  Great 
Western  R.  Co.,  138  Iowa  160,  IIK 

NW  919,  128  AmSR  180. 

14.  Ol'ncinnati,  etc.,  R.  Co.  T. 
Flesa,  3  Ga.  A.  400,  60  SB  8. 

16,  Pt.  Worth,  etc.  R.  Co.  v- 
Shanley,  36  Tex.  Civ.  A.  291,  81  SW 
1014. 

16.  Ala. — Central  of  Georg4a  R. 
Co.  v.  Chicago  Varnish  Co.,  169  Ala. 
287,  53  S  832;  Georgia  Pac.  R.  Co.  v. 
Hughart,  90  Ala.  36,  8  S  62.  But  see 
supra  S  921. 

Cku — Nashville,  etc.,  R.  Co.  v.  C. 
V.  Truitt  Co.,  17  Ga.  A.  236.  86  SE 
421;  Southern  R.  Co.  v.  Montag,  1 
Ga.  A.  649,  57  SE  933. 

111.— Ohio,  etc.,  R.  Co.  V.  Emrich. 
24  111.  A.  245. 

Ky.— Illinois  Cent.  R.  Co.  v.  Ste- 
vens, 96  SW  888.  29  KyL  1079;  Louis- 
ville, etc.,  R.  Co.  V.  Bourne,  29  SW 
975.  16  KyL  825. 

N.  C. — Lyon  v.  Atlantic  Coast  Line 
R.  Co..  165  N.  C.  143.  81  SB  1:  Here- 
dlth  v.  Seaboard  Air  Line  R.  Co., 
137  N.  C.  478.  60  SE  1. 

Pa. — Nemcof  v.  Baltimore,  etc,  R. 
Co..  39  Pb.  Super.  542.  And  see 
American  Express  Co.  v.  TltusvUle 
Second  Nat.  Bank,  69  Pa.  884,  8  AmR 
268  (recognizing  the  rule). 

Tex. — St.  Louis  Southwestern  R. 
Co.  v.  Vaughan,  (Oiv.  A.)  41  BW  416. 
But  see  supra  |  921. 

Vt. — Brtntnal  v.  BaTatoga,  etc., 
R.  Co..  82  Vt.  665. 

[a]  In  VlMlnlft,  under  the  statute 
(Code  [1904]  S  1294-1).  declaring 
that,  whenever  any  property  Is  re- 
ceived by  a  common  carrier,  loss  or 
injury  to  it  shall  be  prima  facie 
evidence  of  negligence,  the  burden 
of  showing  that  the  Injury  did  not 
occur  on  Its  own  line  Is  on  the  Initial 
carrier.  Southern  Express  Co.  v, 
.Taoobs,  109  Va.  27,  63  SE  17;  Nor- 
folk, etc..  R.  Co.  V.  Wilkinson,  106 
Va.  775,  66  SB  808. 

[b]  Through  hooUng.^ — Where 
there  is  a  through  booking  of  goods 
which  necessitates  their  being  car- 
ried over  lines  owned  by  dTfCerent 
companies,  and  the  goods  are  dam- 
aged In  transit,  the  onus  of  proving 
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been  said,  is  in  no  way  affected  by  the  presumption, 
as  against  a  connecting  carrier,  that  the  goods  were 
received  in  the  same  order  as  when  received  by  the 
initial  carrier nor  is  it  affeeted  by  a  statute  which 
raisies  a  presumption  that  injury  to  freight  in  pos- 
session of  a  carrier  was  caused  by  its  negligence." 
The  initial  carrier,  however,  is  not  bound  to  prove 
when,  where,  or  by  whose  u^;ligence  the  goods 
were  lost.^  And  the  rule  does,  not  apply  where  a 
shippfur  of  live  stock  agrees  to  care  for  the  stock 
while  in  transit  and  accompanies  them  for  that  pur- 
pose, because  he  is  in  a  situation  to  know  the  facts, 
equal,  if  not  superior,  to  that  of  the  carrier."" 

Under  the  0«miack  amendment  which,  as  here- 
tofore shown,  makes  the  initial  carrier  liable  for 
loss  or  injury  oeenrring  on  connecting  lines  as  well 
as  on  its  own,  in  ease  of  interstate  shipments," 
the  shipper  is  of  course  not  bound  to  show  that  the 
injury  occurred  on  the  line  of  the  initial  carrier. 

[$  923]  (b)  In  Actions  against  ^itermedlate  Oar- 
riers.  The  second  or  subsequent  intermediate  carrier 
is  not  to  be  held  liable  in  an  action  against  it  until 
it  is  shown  that  it  reomved  the  goods  in  sound  con- 
dition and  that  loss  or  injury  happened  to  them 
while  in  its  possession.'*  But  where  plaintiff  has 
rebutted  the  presumption  that  the  injury  occurred 
on  the  line  of  the  terminal  carrier,  it  then  devolves 


on  the  intermediate  carrier,  in  order  to  escape  lia- 
bility, to  show  that  it  was  not  responsible  for  the 
injuries."  Where  the  intermediate  carrier  is  shown 
to  have  delivered  the  goods  to  the  terminal  carrier 
in  bad  condition,  it  will  be  presumed  that,  on  receipt 
of  the  goods  by  it  fnsn  the  initial  carrier,  they  were 
in  the  same  condition  as  when  delivered  to  the 
initial  carrier." 

[$  924]  (c)  Jn  Actions  against  Terminal  Oaxrlaxs 
— aa.  Statement  of  Rule.  In  an  action  ^iost  the 
terminal  carrier  for  loss  of  goods  the  burden  is  on 
plaintiff  to  show  that  the  goods  were  lost  or  di- 
verted while  in  defendant's  custody,^  that  the  goods 
were  in  good  condition  when  delivered  to  the  initial 
carrier,  and  that  they  were  damaged  when  they 
arrived  at  their  destination."  However,  except  in 
some  jurisdictions,^  and  especially  where  the  rule 
has  been  modified  by  statute,'*  the  rule  is  that  on 
proof  of  delivery  to  the  first  carrier  in  good  con- 
dition and  receipt  by  the  terminal  earner  witiiont 
objection  it  will  be  presumed  in  an  action  against 
the  terminal  carrier  that  the  goods  were  still  in 
the  condition  in  which  they  were  received  by  the 
initial  carrier,  and  if  they  are  injured  or  deficient 
in  quantity,  the  burden  is  on  the  terminal  carrier 
to  show  that  such  loss  or  injury  did  not  result  from 
any  cause  for  which  it  was  responsible."  Further- 


that  they  were  not  damaKed  by  the 
willful  misconduct  of  the  servants 
of  the  contractfnK  company  on  Ita 
line  lies  on  ttie  oontractlnr  company. 
Hahony  v.  Waterford,  etc.,  R.  Co., 
[1900]  2  Ir.  273. 

17.  Central  of  Oeorela  R.  Co.  v. 
Chicago  Varnish  Co..  169  Ala.  287, 
63  S  832. 

IB.  Meredith  v.  Seaboard  Air  Line 
R.  Co.,  137  N.  C.  478.  60  SE3  1. 

IS.  American  Bxprese  Oo.  v,  Tl- 
tuavllle  Second  Nac.  Bank,  6ft  Pa.. 
394.  8  AmR  2«8. 

30.  St.  I.OU1I  Southwestern  R.  Co. 
V.  Vaughan,  (Tex.  Civ.  A.)  41  SW 
416. 

21.    See  supra  t  868. 

83.  Ala. — central  of  Georgia  R. 
Co.  V.  Chicago  Varnish  Co.,  169  Ala. 
287.  63  S  832;  Western  R.  Co.  v. 
Harwell,  97  Ala.  341,  11  S  781;  South- 
ern Express  Co.  v.  Hess,  53  Ala.  19. 

111.— Michigan  Cent.  R.  Co.  v.  Chi- 
cago Electric  Vehicle  Co.,  124  111.  A. 
168:  Chicago,  etc.,  R.  Co.  v.  Qoldman, 
46  III.  A.  626;  LAke  Brie,  etc.,  R.  Co. 
V.  Oakes,  11  111.  A.  489. 

Mo. — Connelly  v.  Illintris  Cent.  R. 
Co.,  183  Mo.  A.  810.  113  SW  233. 

S.  C. — Mlllam  v.  Southern  R.  Co.. 
58  S.  C.  247,  86  SE  571. 

Tex, — Texas,  etc.,  R.  Co.  v.  Crow- 
ley, (Civ.  A.)  86  SW  342:  Ft.  Worth, 
etc.,  R.  Co.  V.  Shanley,  36  Tex.  Civ. 
A.  291,  81  SW  1014;  San  Antonio, 
etc.,  R.  Co.  V,  Hoore,  (Civ.  A.)  39 
SW  960. 

33.  St.  Louis,  etc..  R.  Co.  v.  Home 
Oil  Co..  (Ark.)  IBS  SW  176;  Pt. 
Worth,  etc.,  R.  Co.  v.  Shanley.  36 
Tex.  Civ.  A.  291.  81  SW  1014. 

34.  Montgoniery,  etc.,  R.  Co.  v. 
Culver.  75  Ala.  687.  61  AmR  483: 
Southern  Express  Co.  v.  Selde.  67 
Miss.  609.  7  S  647:  Stoize  v.  Ann 
Arbor  R.  Co..  148  Wis.  206,  134  NW 
376. 

[a]    KMuion   for  — The  pre- 

sumption which  attaches  to  the  last 
carrier  must  necessarily  attach  to 
each  preceding  carrier,  because  there 
could  not  be  such  presumption 
against  the  last  carrier,  except 
through  a  continuity  of  presumption 
against  those  preceding.  Southern 
Express  Co.  v.  Selde,  67  Miss.  609, 
7  a  647.    See  also  Infra  S  924. 

SB.  Louisville,  etc.,  R.  Co.  V. 
Lynne,  (Ala.)  71  S  338. 

30.  Mexican  Import  Oo.  v.  Penn- 
sylvania R.  Co..  193  111.  A.  26:  Contl 
V.  American  RxpresB  Co..  110  Me. 
145,  85  A  484;  Alabama,  etc.,  R.  Co. 


V.  Oassell  Tnug  Co.,  102  Bfflss.  S43, 
69  S  932;  TexAS  Cent.  R.  Oo.  v.  Barr, 

(Tex.  Civ.  A.)  132  SW  971. 

37.  [a1  la  msUffHi  (1)  the  gen- 
eral rule  Is  dl«approv>ed,  and  the  rule 
adcnited  that,  where  goods  are  trans- 
ported by  successive  carriers  and  an 
action  Is  brought  against  the  ter- 
minal carrier  for  damage  to  the 
goods.  It  Is  not  enough  to  show  that 
the  goods  were  delivered  to  the  in- 
itial carrier  in  good  condition,  but 
It  Is  Incumbent  on  plaintiff  to  show 
that  they  were  in  g>ood  order  when 
received  by  defendant.  Reason  v. 
Detroit,  etc.,  R.  Co.,  160  Htch.  60, 
113  NW  696;  Rolfe  v.  Lake  Shore, 
etc.,  R.  Co.,  144  Mich.  169.  107  NW 
899,  115  AmSR  388:  Marquette,  etc, 
R.  CO.  v.  Klrkwood,  46  Ml<dt.  61,  7 
NW  209,  40  AmR  463:  Marquette, 
etc.,  R.  Co.  V.  Langton.  32  Hlch.  261. 
(2)  A  carrier  has  no  means  In  a  case 
like  thds  of  opening  packages  and 
examining  their  contents.  Unless 
there  Is  some  outward  token  which 
Is  susnOclous,  It  may  and  must  take 
the  articles  and  forward  them  on  the 
usual  terms.  It  Is  bound  in  law  to 
deliver  them  In  the  condition  In 
which  it  receives  them,  but  there  can 
be  no  further  responelblllty;  and  any 
rule  of  law  which  would  make  It 
responsible  actually  or  presumptive- 
ly for  the  conduct  of  previous  In- 
dependent carriers  would  be  grossly 
unfair  and  subject  It  to  losses 
against  which  it  could  have  no  pro- 
tection. It  has  nothing  to  do  with 
any  of  the  previous  dealings  with 
the  property,  and  no  means  of  in- 
forming Atself  about  them.  Marquette 
etc.,  R.  Co.  V.  Klrkwood,  supra.  (3J 
However,  It  has  been  held  that  In  an 
actdon  against  a  carrier  for  damages 
to  property  transported  by  It.  evi- 
dence that  the  property  was  In  good 
condition  when  loaded  on  the  car, 
and  that  the  car  was  receipted  for 
In  good  condition  when  it  reached 
defendant's  road,  tends  to  show  that 
the  property  was  In  good  condition 
when  received  by  defendant.  Modern 
Match  Co.  v.  Baltimore,  etc..  R.  Oo., 
140  Mich.  670.  104  NW  19. 

3S.  See  ntatutory  provisions, 
[a]  In  Wssonrl  under  a  statute 
allowing  an  owner  of  damaged  prop- 
erty which  has  been  transported  by 
several  connecting  carriers  to  Join 
In  his  action  for  damages  the  Initial 
carrier  and  all  the  others,  and  per- 
mitting him  to  recover  from  the  one 
througn  whose  negligence  the  Injury 


was  sustained,  phdntdtt  In  auch  an 
action  must  prove  not  only  that  the 
property  was  damaged  by  negllg«noe, 
but  also  which  carrier  damaged  it. 
Crockett  v.  St,  Louis,  etc.,  R.  Co., 
147  Mo.  A.  847,  126  SW  24»;  Black- 
mer,  etc..  Pipe  Co.  v.  Mobile,  etc.,  R. 
Oo..  137  Mo.  A.  479,  119  SW  1;  Black- 
mer,  eta.  Pipe  Co.  v.  Mobile,  etc,  R. 
Co.,  137  Mo.  A.  188.  lis  SW  13. 

as.  Ala.— Lonlsvllle,  etc.,  R.  Co. 
V.  Lynne,  71  S  338;  Central  of 
Georgia  R.  Co.  v,  Chicago  Varnish 
Co..  169  Ala.  287,  53  S  SSJ;  Southern 
Express  Co.  v.  Saks,  160  Ala.  621.  49 
S  S62;  Central  of  Georgia  R.  Co.  v. 
Dothan  Mule  Co.,  169  Ala.  225.  49  S 
243;  Walter  v.  Alabama  Great  South- 
ern R  Co.,  142  Ala.  474,  39  S  87; 
LouiBvdlte,  etc.,  R.  Co.  v.  Cheatwood. 
(A.)  68  S  720;  Central  of  Oeorgta  R. 
Co.  V.  Strickland-Metcalf  Orocery  Co.. 
4  Ala.  A.  372.  58  S  678. 

Ark. — St.  Louis,  etc..  R.  Co.  v. 
Home  Oil,  etc..  Mfg.  Co.,  188  SW  176; 
St.  Louis,  etc.,  R.  Oo.  v.  Hudgins 
Produce  Co.,  177  SW  400:  St.  Louis, 
etc.  R.  Co.  V.  Ooolldge,  73  Ark.  112, 
83  SW  333.  108  AmSR  21.  67  LRA 
665,  3  AnnCas  682  and  note;  St.  Louis 
Southwestern  R.  Co.  v.  Birdwell,  72 
Ark.  602,  82  SW  836. 

Colo. — Denver,  etc.,  R.  Co.  v.  A. 
Peterson  Grocery  Co.,  69  Colo.  125, 
147  P  663:  Estes  v.  Denver,  etc.,  R. 
Co.,  49  Colo.  378,  113  P  lOOS. 

Pla. — Atlantic  Coast  Line  R.  Co. 
V.  HInely-Btephene  Co..  64  Pla.  175, 
60  S  749.  AnnCaBl914B  999;  Savan- 
nah, etc..  R.  Co.  V.  Harris,  36  Sla. 
148,  7  S  544,  23  AmSR  551. 

Ga. — Way  v.  Southern  R.  Co.,  1S2 
Ga.  677,  64  SE  1066;  Forrester  v. 
Georgia  R.,  etc..  Co.,  92  Ga.  699,  19 
SE  811;  Evans  v.  Atlanta,  etc..  R. 
Co.,  56  Ga.  498;  Atlantic  Coast  Line 
R.  Oo.  v.  Thomasvillo  lAw  Stock  Co.. 
13  Ga.  A.  102.  78  SE  1019;  Georgia, 
etc..  R.  Co.  V.  Stanton,  5  Oa.  A.  SOO. 
63  SE  665. 

111. — Great  Western  R.  Oo.  v.  Mc- 
Donald. 18  in.  172;  Ruddell  v.  Balti- 
more, etc.,  R.  Co.,  175  111.  A.  466; 
Peoria  Hacking  Co.  v.  Nashville,  etc.. 
R.  Co.,  164  111.  A.  646. 

Ind. — Nashville,  etc.,  R.  Co.  v. 
Johnson.  60  Ind.  A.  416.  106  NB 
1087.  109  NE  912.  916  [cit  Cycl; 
Cleveland,  etc..  R.  Co,  v.  Schaefer, 
47  Ind.  A.  371.  90  NE  502. 

Ind.  T. — Gulf.  etc..  R.  Co.  v.  Jones, 
1  Ind,  T.  354.  37  SW  208. 

Iowa. — Glassman  v.  Chicago,  etc.. 
R.  Oo.,  166  Iowa  254,  141  tfw  7B7; 


For  later  oases,  denloyiiMarts  and  obaiifes  in  the  law  see  cumulative  Annotations,  ■ame  title,  page  and  note  number. 
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more,  a  great  number  of  decifiions  have  materially 
extended  this  rule  and  hold  in  effect  that,  if  the 
goods  are  delivered  by  the  terminal  carrier  in  dam- 
aged condition  or  deficient  in  quantity,  the  pre- 
sumption arises  without  further  evidence  that  the 
loss  or  injury  occurred  while  the  goods  were  in  the 
hands  of  the  terminal  carrier.**  In  other  words,  the 


double  presmnption  will  be  entertained  that  the 
goods  were  accepted  in  good  condition  by  the  initial 
carrier  and  that  all  the  goods  accepted  were  received 
by  the  terminal  carrier  in  good  condition,  irrespec- 
tive of  the  number  of  intermediate  lines  over  which 
they  were  transported,  thereby  placing  on  it  the 
burden  of  showing  that  the  lo^  or  injury  was  not 


Powers  V.  Chicago,  etc..  R.  Co.,  180 
Iowa.  615,  106  NW  34S. 

La. — Duvall  v.  Louisiana  Western 
R.  Co..  13B  La.  189,  66  S  lOi;  W.  F. 
Taylor  Co.,  Ltd.  v.  Texas,  etc.,  B. 
Co.,  4  La.  A.  (Orleans)  5S. 

Me. — Ross  V.  Maine  Oent.  R.  Co., 
114  Me.  287,  96  A  J223. 

Md. — New  York,  etc.,  Transp.  Line 
V.  Baer,  118  Md.  78,  84  A  251:  Phila- 
delphia, etc.,  R.  Co.  V.  Diffendal,  109 
Md.  4»4,  72  A  193,  468. 

Mass. — ^Bullock  v.  Haverhill,  etc., 
Dispatch  Co.,  18?  Mass.  91,  72  NB 
256;  Cote  v.  New  York,  etc.,  R.  Co., 
182  Mass.  290,  «5  NG  400,  94  AmSR 
666;  Moore  v.  New  York,  etc.,  R.  Co., 
173  Mass.  83S,  68  NE  816,  78  AmSR 
298 

Minn. — Paterson  v.  Chicago,  etc., 
R  Co.,  95  Minn.  57,  103  NW  621; 
Leo  V.  St.  Paul,  etc.,  R.  Co.,  30  Minn. 
438,  15  NW  872. 

Miss. — Jordan  v.  Mississippi  Cent. 
R.  Co..  107  Miss.  823,  66  S  276  [foil 
Mobile,  etc.,  R  Co.  v.  Tupelo  Furni- 
ture Mfe.  Co.,  67  Miss.  86,  7  S  87», 
19  AmSR  262]. 

Mo. — Ketthley  v.  Lusk.  190  Mo.  A. 
458,  177  SW  756  [clt  BocksemMin  v. 
SL  Louis,  etc.,  R.  Co.,  169  Mo.  A. 
168,  152  SW  389];  Dean  v.  Toledo, 
etc,  B-  Oo.,  148  Mo.  A.  428,  128  SW 
10:  Connelly  v.  Illinois  Cent.  R.  Co., 
133  Mo.  A.  810,  118  SW  883;  Hurst 
V.  St.  Louis,  etc,  R.  Co.,  117  Mo.  A. 
26.  84  SW  794. 

N.  J. — Blumenthal  v.  New  Jersey 
Cent.  R.  Co.,  95  A  978,  974  [olt  Cyo]: 
Wlchern  v.  U.  S.  Sxpreas  Co.,  88 
N.  J.  U  241,  243,  83  A  776  [cdt  CycT; 
Gude  V.  Pennsylvania  R.  Co.,  77  N.  J. 
L.  291,  71  A  1128. 

N.  Y. — Hunt  V.  Michigan  Southern, 
etc,  R.  Co..  37  N.  Y.  162.  4  Transcr. 
A-  108,  35  HowPr  287;  Berkowiti  v. 
Chicago,  etc.,  R.  Co..  109  App.  Div. 
878.  96  NYS  826,  17  NYAnnCas  434; 
StroDK  V.  LouK  Island  R.  Co..  91  App. 
Dlv.  l42,  86  NTS  911;  Springer  v, 
Westcott,  2  App.  Div.  296.  37  NYS 
909.  19  App.  Dlv.  366.  46  NYS  689 
[aff  166  N.  Y.  117,  69  NB  698];  Smith 
V.  New  York  Cent.  R.  Co.,  43  Barb. 
225  [aff  41  N.  T.  620  mem]:  Blount 
T.  Pennsylvania  R.  Co.,  118  NTS  66. 
See  EkikMeln  V.  Woolverton,  11  NTS 
636. 

N.  C. — Gwyn  Harper  S/ltg.  Co.  v, 
Carolina  Oent.  R.  Co.,  128  N.  C.  280, 
38  SB  894,  83  AmSR  675;  Mo^ranton 
Mfg.  Oo.  V.  Ohio,  etc..  R.  Co.,  121 
N.  C.  514,  28  SE  474,  61  AmSR  679; 
Knott  V.  RalelRh,  etc.,  R.  Co.,  98 
N.  a  78.  3  SE  786,  2  AmSR  321. 

Oh. — Cleveland,  etc.,  R.  Oo.  v.  Bar- 
ron-Boyle Co„  31  Oh.  Clr.  Ct.  142. 

Okl. — St.  iSoula,  etc.,  R.  Co.  v. 
Jamleaon,  80  OkL  664,  661,  96  P  417 
[cAt  Cyci. 

Pa. — Vuille  V.  Pennsylvania  R.  Co., 
42  Pa.  Super.  667. 

S.  C. — Bastover  Mule,  etc.,  Co.  v. 
Atlantdc  CoaaSt  Line  R.  Co.,  99  S.  C. 
470,  83  SE  699-  Lowry  v.  Atlantic 
Coast  Line  R.  Co.,  88  S.  C.  310.  70 
SB  806:  Kelly  v.  Southern  R.  Co..  84 
S.  C.  249,  66  SE  198,  137  AmSR  842; 
Wlnslow  V.  Atlantic  Coast  Line  R. 
Co..  79  S.  C.  344,  60  SB  709;  Cooper 
V.  Seaboard  Air  Line  R.  Co.,  78  S.  C. 
81.  58  SE  930. 

S.  D. — Dunlap  v.  Great  Northern 
R.  Co..  34  S.  D.  320,  148  NW  529. 

Tex. — Gull,  etc.,  R.  Co.  v.  King, 
(Civ.  A.)  174  SW  960:  Atchison,  etc.. 
K.  Co.  v.  Smythe,  6S  Tex.  Civ.  A. 
557,  119  SW  892;  Houston,  etc.,  R. 
Co.  V.  Ney.  (Civ.  A.)  68  SW  43. 

Wis. — Stolie  V.  Ann  Arbor  R.  Co., 
148  Wis.  206.  134  NW  876;  Lamb  v. 
Chicago,  etc.,  R.  Oo.,  101  Wis.  138, 
7S  KW  1L88. 

"Whera  soods  are  transported  by 
two  Of  mora  snoMBSlve  oarriera.  It  la 
tbe  prevalliRC  doctrine  lo  thla  coun- 


try, that  If  it  be  shown  that  the 
Koods  were  delivered  to  the  Initial 
carrier  In  good  condition,  and  that 
they  were  subsequently  delivered  to 
the  con^ffnee  by  the  connecting  and 
terminal  carrier  in  bad  condition,  the 

firesumptlon  of  law  la,  when  such 
ast  named  carrier  is  nmde  defend- 
ant, that  the  goods  were  received  by 
such  carrier  In  the  same  condition 
they  were  deHvered  to  the  initial  car- 
rier, and  the  burden  Is  upon  the  de- 
fendant carrier,  of  proving  that  such 
goods  came  to  its  possession  In  a 
clamaged  condition,  oy  way  of  de- 
fense/' Philadelphia,  etc..  R.  Co.  v. 
DlffendE^,  109  Md.  494,  606,  72  A 
193. 

"Where  goods  are  delivered  to  a 
common  carrier  to-be  carried  by  a 
series  of  connecting  lines  to  the  point 
of  destrinatflon,  and  the  goods  are 
delivered  ...  In  good  condition 
to  the  initial  carrier,  the  presump- 
tion is  that  they  were  delivered  to 
each  successive  carrier  In  the  same 
condition."  Cane  Hill  Cold  Storage, 
etc.,  Co.  V.  San  Antonio,  etc..  R.  Co., 
(Tex.  Civ.  A.)  96  SW  751.  753. 

[a]  In  Mlsataalppl  the  rule  is  not 
affected  by  Code  (1906)  S  4853.  pro- 
viding that,  if  the  terminal  carrier 
falls  to  furnish  certain  records,  etc.. 
It  shall  be  presumed  to  have  caused 
the  damage,  the  statute  making 
merely  a  conclusive  presumption  un- 
der such  circumstances,  likstead  of 
a  prtma  facia  one.  Jordan  v.  Mlssts- 
slppd  Oent.  R.  Co..  107  Miss.  828,  65 

5  276. 

[hi  Xn  Month  Oanllaa  a  statute 
providing  that,  under  a  contract  Cor 
shipment  of  freight  between  two  or 
more  common  carriers,  the  reaponsl- 
bUMty  of  each  shall  cease  on  delivery 
to  the  connecting  line  in  good  order 
on  obtaining  a  receipt  to  that  effect 
from  such  connecting  carrier,  and 
that  the  last  carrier  on  failure  on 
notice  to  Inform  shipper  where 
the  freight  deMvered  was  damaged 
shall  be  Hable  therefor,  the  rule  that 
th«  presumption  la  that  the  terminal 
carrier  damaged  the  goods  delivered 
in  bad  order  Is  not  changed.  Willett 
V.  Southern  R.  Co.,  66  S.  C.  477,  46 
SB  93. 

30.  Ala. — Bouthem  Express  Co.  v. 
Saks.  160  Ala.  621,  49  S  892;  Louis- 
Ville,  etc.,  R.  Co.  v.  Jones,  100  Ala. 
263.  14  S  114;  Southern  Express  Co. 
V.  Hes«,  53  Ala.  19. 

Ark. — Gibson  v.  Little  Rock,  etc., 
R.  Co.,  93  Ark.  439,  124  SW  1032; 
Kansas  City  Southern  R.  Co.  v.  Carl, 
91  Ark.  97.  121  SW  932.  134  AmSR 
56;  Midland  Valley  R.  Co.  v.  Hale. 
86  Ark.  483.  Ill  SW  646;  St.  Louis, 
etc.,  R.  Co.  V.  Pearce.  82  Ark.  363, 
101  SW  760,  118  AmSR  76,  12  Ann 
Cas  126 ;  Kansas  City  Southern  R. 
Co.  V.  Bmbry,  78  Ark.  E89.  90  SW  15. 
16;  St.  Louis,  etc..  R.  Co.  v.  Marshall, 
74  Ark.  897.  86  SW  802;  St.  Louis, 
etc..  R.  Oo.  V.  Coolldpe.  73  Ark.  112, 
83  SW  833.  108  AmSR  21,  67  LRA 
665.  8  AnnCas  582;  St  Loida  South- 
western R.  Co.  V.  Birdwell,  72  Ark. 
502.  82  SW  836. 

Del —Klalr  v.  Philadelphia,  etc.,  R. 
Co.,  25  I>el.  274.  78  A  1086. 

Ga. — Central  R..  etc.,  Co,  v.  Bayer, 
91  Ga.  115.  16  SB  953;  Georgia  R. 
Co.  V.  Gann,  68  Ga.  350:  Central  R. 
Co.  V.  Rogers,  66  CJa.  251;  Paramore 
V,  Western  R.  Co..  53  Ga.  383;  Yesblk 
V.  Macon,  etc..  R.  Co.,  11  Ga.  A.  298, 
76  SB  207;  Louisville,  etc,  R.  Co.  v. 
Burns,  9  Ga.  A.  241,  70  SE  1112; 
Southern  R.  Co.  v.  Nallon.  7  Ga.  A. 
430,  67  SB  116;  Central  of  Georgia 
R.  Co.  V.  Jonas,  7  Oa.  A,  16fi,  66  SB 
492;  Georgia,  etc.,  R.  Co.  v.  Stanton, 

6  (Sa.  A.  ^0,  63  SB  666;  Atlanta,  etc., 
R.  Co.  v.  Broome,  3  Ga.  A.  641,  60  SB 
865;  CUnolnnatl,  etc.,  R.  Co.  v.  Plan, 


3  Ga.  A.  400.  80  SE  8;  Ohlen  v.  At- 
lanta, etc.,  R.  Co.,  2  Ga.  A.  323.  68  SE 
511. 

111. — Illinois  Cent,  R.  Co.  v.  Cowles, 
32  111.  116;  Ruddell  v.  Baltimore,  etc., 
R.  Co..  152  111.  A.  218;  Lake  Erie, 
etc.,  R.  Co.  V.  Oakes,  11  111.  A.  489. 

Ind.  T. — Gulf.  etc..  R.  Co.  v.  Jones, 
1  Ind.  T.  864,  37  SW  208. 

Iowa. — Beard  v.  Illlncrta  Cent.  R. 
Co.,  79  Iowa  618,  44  NW  800,  18  Am 
9R  881,  7  LRA  280. 

Minn. — Beede  v.  WlMonsin  Cent. 
R.  Co.,  90  Minn.  36.  95  NW  454.  101 
AmSR  890  and  note;  Shea  v.  Minne- 
apolis, etc.,  R.  Co.,  63  Minn.  228,  66 
NW  468;  Shrlver  v.  Sioux  aty.  etc.. 
R.  Co.,  24  Minn.  506.  31  AmR  263. 

Mo. — Bockserman  v.  St.  Louis,  etc.. 
R.  Co.,  169  Mo.  A.  168.  152  SW  389; 
Dean  v.  Toledo,  etc.,  R.  Co.,  148  Mo. 
A.  428.  128  SW  10;  Plynn  v.  St. 
Louis,  etc.,  B.  Co.,  48  Mo.  A.  424: 
Crouch  V.  Louisville,  etc.,  R.  Co.,  42 
Mo.  A.  248. 

N.  C. — Boas  V.  Atlantic  Coast  Line 
R.  Co.,  156  N.  C.  70,  72  SE  93;  Mere- 
(tlth  V.  Seaboard  Adr  Line  R.  Co..  137 
N.  C.  478,  60  SE  1;  Gwyn  Harper 
Mfg.  Co.  V.  Carolina  Cent.  R.  Co., 
128  N.  C.  280,  88  SE  894.  83  AmSR 
675;  Hlnkel  v.  Southern  R.  Co.,  126 
N.  C.  932,  36  SB  848,  78  AmSR  685; 
Morganton  Mfg.  Co.  v.  Ohio,  etc.,  R. 
Co.,  121  N.  C.  514,  28  SE  474,  61  Am 
SR  679:  Llndley  v.  Rlohmond,  etc., 
R.  Co..  88  N.  C,  547;  Dixon  v.  Rich- 
mond, etc.,  R.  Co.,  74  N.  C.  538. 

Okl, — St.  Louis,  etc,  R.  Co.  v.  Car- 
llle,  85  Okl.  118.  128  P  690;  St.  Louis, 
etc..  R.  Co.  V.  McGivney,  19  Okl.  361, 
91  P  698. 

Or. — Lacey  v.  Oregon  R.,  etc,  Co.. 
63  Or.  596,  608,  128  P  898  [clt  Cyc]. 

Pa. — Slyufy  v.  Pennsylvania  Co., 
234  Pa.  466.  83  A  279. 

S.  C. — Parnell  v.  Atlantic  Coast 
Line  R.  Co.,  91  S.  C.  270.  74  SE  491; 
Smith  V.  Southern  R.  Oo.,  89  S.  C. 
416.  71  SB  989;  McMeekin  v.  South- 
ern R.  Co..  85  S.  C.  381.  67  SB  745; 
Harter  v.  Charleston,  etc..  R.  Co., 
85  S.  C.  192.  67  SE  290:  Jenkins  V. 
Atlantic  Coast  Line  R.  Co.,  84  S.  C. 
360,  66  SB  416;  Wlnslow  v.  Atlantic 
Coast  Line  R.  Co.,  79  9.  C.  844.  60 
SB  709;  Huggins  v.  Atlantic  Coast 
Line  R.  Co..  79  S.  C.  341,  60  SE  694; 
Cooper  v.  Seaboard  Air  Line  R.  Co., 
78  S.  C.  81.  58  SE  930;  Venning  v. 
Atlantic  Coast  Line  R.  Co..  78  S.  C. 
42.  68  SE  983.  125  AmSR  768,  12  LRA 
NS  1217;  Charles  v.  Atlantic  Coast 
Line  R.  Co..  78  S.  C.  36.  68  SE  927, 
125  AmSR  762;  Bradley  v.  North- 
western R.  Co..  77  S.  C.  817,  57  SE 
1101;  Walker  v.  Southern  R.  Co.,  76 
S.  C.  808,  56  SB  862:  Willett  v.  South- 
em  R.  Co.,  -  66  S.  C  477,  479,  46  SE 
93   [clt  CVcl- 

Tenn. — Louisville,  etc.,  R.  Co.  V. 
Tennessee  Brewing  Co..  96  Tenn.  677, 
36  SW  392;  Memphis,  etc.,  R.  Co.  v. 
Holloway.  9  Baxt.  188. 

Tex. — Missouri  Pac.  R.  Co.  v.  China 
Mfg.  Co.,  79  Tex.  26,  14  SW  785; 
Texas,  etc..  R.  Co.  v.  Adams.  78  Tex. 
372.  14  SW  666.  22  AmSR  66;  Ryan 
V.  Missouri,  etc..  R.  Co.  65  Tex.  13. 
57  AmR  689;  Martin  v.  Kansas  City, 
etc.,  R.  Co.,  <Civ.  A.)  139  SW  615; 
San  Antonio,  etc.,  R.  Oo.  v.  Winn, 
(Civ.  A.)  132  SW  972;  Houston,  etc.. 
R.  Co.  V.  Kemendo,  (Civ.  A.)  131  SW 
634;  St.  Louis  Southwestern  R.  Co. 
v.  Jackson,  66  Tex.  Civ.  A.  407,  118 
SW  853;  Texas  Cent  R.  Co.  v.  Wat- 
son. 64  T».  Civ.  A.  eO»,  118  SW  176; 
Internationa],  etc.,  R.  Co.  v.  Wei- 
bourne,  fClv.  A.)  113  SW  780;  Cane 
Rill  Cold  Storage,  etc.,  Co.  v.  San 
Antortio,  etc.,  Co.,  (Civ.  A.)  95  SW 
751;  St  Louis,  etc.,  R.  Co.  v.  Byers, 
40  Tex.  Civ.  A.  633,  80  SW  720;  Hous- 
ton, etc..  R.  Co.  V.  Bath.  40  Tex.  Civ. 
A.  870,  SO  SW  66;." 
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the  result  of  any  cause  for  which  it  was  respousi- 
ble.*^  But  whichever  of  the  two  presumptions  is 
entertained,  the  operation  and  effect  will  be  the 
same.^  The  presumption  is  sufficient  standing  alone 
and  in  the  absence  of  other  testimony  to  sustain  a 
verdict  for  plaintiff;"  but  the  presumption  is  not 
conclusive  and  casts  no  absolute  liability  on  the  last 
carrier  but  simply  imposes  on  it  the  burden  of  ex- 
onerating itself  in  order  to  escape  liability."  In 
the  absence  of  statute  providing  otherwise  it  is  at 
most  merely  a  presumption  of  fact^"  which  may 
be  rebutted,'*  and  is  rebutted,'^  or  according  to 
some  decisions  does  not  arise,^  which  gives  the 
same  net  result,  when  it  is  shown  that  the  act  of 
the  terminal  carrier  did  not  occasion  the  injury  com- 
plained of;  and  when  the  rebutting  evidence  is  so 
fair  and  conclusive  that  no  reasonable  man  could 
fail  to  come  to  the  conclusion  that  the  damage  had 
not  been  done  by  the  terminal  carrier,  thp  court 
should  order  a  nonsuit  or  direct  a  verdict."  How- 


ever the  presumption  cannot  be  overcome  by  prov- 
ing a  prevailing  custom  that  the  goods  were  not 
considered  as  delivered  to  the  second  carrier  until 
a  record  showing  the  delivery  was  made  on  the 
books  by  the  authorized  agent."  Notwithstanding 
a  statute  which  provides  that  the  last  company 
which  received  the  goods  as  "in  good  order"  shall 
be  responsible  to  the  consignee  for  any  damage, 
open  or  concealed,  done  to  the  goods,  the  mere  pro- 
duction of  a  receipt  which  is  silent  on  the  subject 
does  not  rebut  the  presumption  that  the  goods  were 
received  in  good  order."  And  it  has  been  held  that, 
where  goods  were-  delivered  in  a  damaged  condition, 
proof  that,  before  delivery  to  the  last  carrier,  the 
car  was  in  bad  condition  so  that  the  goods  were 
transferred  to  another  is  not  sufficient  to  rebut  the 
presumption  of  negligence  which  rests  on  the  last 
carrier.*' 

926]  fob.  Seasons  for  Bole.  Two  reasons  have 
been  assigned  for  the  rule.   One  reason  is  that  the 


V.  Capper.  38  Tex.  Olv.  A.  61.  84  SW 
694:  Bibb  V.  Missouri,  etc.,  R.  Co.. 
37  Tex.  Civ.  A.  508,  84  SW  663;  Gulf, 
etc.,  R.  Co.  V.  Pitts,  37  Tex.  Civ.  A. 
212.  83  SW  727;  Ft.  Worth,  etc.,  R. 
Co.  V.  Shanley,  36  Tex.  Civ.  A.  291, 
81  SW  1014;  Texas,  etc..  R.  Co.  v. 
Kelly,  (Civ,  A.)  74  SW  343;  Texas, 
etc..  R.  Co.  V.  Berry,  31  Tex.  Civ.  A. 
3,  71  SW  326;  St.  Louis,  etc..  R.  Co. 
v.  Cohen,  (Civ.  A.)  55  SW  1123; 
Texas,  etc.,  R,  Co.  v.  Brown,  <Clv. 

A.  )  37  SW  7»6;  Texas,  etc.,  R.  Co.  v, 
Barnhart.  5  Tex.  Civ.  A.  601.  23  SW 
801,  24  SW  831;  International,  etc.. 

B.  Co.  v.  Wolf.  3  Tex.  Civ.  A.  883.  22 
SW  187. 

Warti. — Sheble  v.  Oregon  R.,  etc., 
Co..  61  Wash.  359.  98  P  745. 

W.  Va. — Wllliamsport  Hardwood 
Lumber  Co.  v.  Baltimore,  etc.,  R,  Co., 
71  W.  Va.  741.  746,  77  SE  333  [quot 
Cyc]. 

Wis. — Densmore  Commn.  Co.  v. 
Duluth,  etc.,  R.  Co.,  101  Wis.  563,  77 
NW  904;  Lamb  v.  Chlcagro,  etc..  R. 
Co.,  101  Wis.  138,  76  NW  1123; 
IjaughUn  V.  Chfcago,  etc..  R.  Co.,  28 
Wis.  204,  9  AmR  493. 

But  aee  Alabama,  etc.,  R.  Co.  v. 
CasBell  Drusr  Co.,  102  Miss.  843,  69  S 
932  (holdine  that  no  presumption  of 
negligence  by  a  delivering  carrier, 
from  the  delivery  of  good-s  to  con- 
slsnee  In  a  damaged  condition,  arises 
without  showilngr  that  the  gooda  were 
delivered  to  the  Initial  carrier  In 
good  condition). 

[a]  KiUe  applied-— (1)  The  bur- 
den IS  on  the  carrier  delivering  the 
goods  shipped  In  a  damaged  condition 
to  show  that  It  was  done  whdle  they 
were  in  the  care  of  another  carrier, 
and  the  rule  ia  applicable  to  a  loss 
of  one  horse  from  a  carload  of 
horoes.  Walker  v.  Southern  R.  Co., 
76  S.  C.  808,  56  SE  952.  (2)  Where  a 
railroad  which  Is  the  last  of  a  con- 
nactlng  line  receives  for'the  purpose 
of  completing  the  transportation 
cars  loaded  with  hogs  which  were  so 
crowded  that  some  of  them  had  been 
suffocated  when  they  reached  the 
point  of  destination,  such  road  be- 
comes reroonsible  to  the  owner  of 
the  hogs  for  their  delivery,  and  the 
burden  Is  on  it  to  show  whether  the 
sufTocatilon  occurred  before  or  after 
its  reception  of  such  cars.  Para- 
more  V.  Western  R.  Co.,  B3  Ga.  tit. 

31.  See  cases  supra  note  SO. 

32.  See  cases  supra  note  30. 

33.  Boss  V.  Atlantic  Coast  Line  R. 
Co.,  166  N.  C.  70,  72  SE  93.  See  also 
Stolze  V.  Ann  Arbor  R.  Co.,  148  Wis. 
205,  184  NW  376  (holding  that  the 
presumption  obtalna  and  prevails, 
unless  overoome  by  evidence  to  the 
contrary,  or  unless  the  facts  and  cir- 
cumstances of  the  particular  case 
conclusively  show  that  It  cannot  at- 
tach). 

34.  Stoize  V.  Ann  Arbor  R.  Co.. 
148  Wis.  206,  184  NW  370. 


30.  Bibb  V.  MSssourl  R.  Co.,  37 
Tex.  Civ.  A.  508,  84  SW  663.  See 
also  Souther  land  v.  Texas  R.  Co.. 
(Tex.  Cav.  A.)  40  SW  193:  and  cases 
infra  notes  36-42. 

[a]  Vnder  speoial  atatatory  PTO- 
vlsloiui^— Code  (1892)  i  4301.  provides 
that,  if  a  carrier  receives  freight  for 
further  transportation  and  delivery 
within  this  state  from  another  car- 
rier on  any  contract,  express  or  Im- 
plied, for  continuous  carriage,  and  It 
arrives  at  the  place  of  delivery  in  a 
damaged  condition,  etc..  it  Is  the 
duty  of  the  last  carrier  to  furnish  to 
the  consignee,  on  demand,  true  copies 
of  all  records  and  memoranda  en- 
tered on  the  books  of  each  carrier 
touching  the  receipt,  transfers,,  and 
handling  of  the  freight  while  In  tran- 
sit, and  df  It  shall  not  furnish  the 
same  wdthln  thirty  days  after  de- 
mand, It  shall  b«r  presumed  to  have 
caused  such  damage,  etc.;  but  In  case 
of  damage,  loss,  or  destruction  of 
perishable  goods  by  reason  of  their 
nature,  and  of  damage  not  discover- 
able by  outward  inspection,  proof 
thereof  shall  be  admissible.  It  was 
held  that  the  presumption  raised  Is 
necessarily  conclusive,  save  in  the 
two  excepted  cases.  Russell  v.  Mo- 
bile, etc.,  R.  Co.,  87  Mtss.  806,  40  S 
1016. 

36.  Southern  R.  Co.  v.  Waters,  125 
Qa.  620,  64  S£3  620;  Atlantic  Coast 
Line  R.  Co.  v.  TiM>mas\-lIle  Live 
Stock  Co.,  13  Ga.  A.  102,  78  SE  1019; 
Hartwell  R.  Co.  v.  Kidd,  10  Ga.  A. 
771,  74  SE  310;  Central  of  Georgia  H. 
Co.  v.  Jones,  7  Ga.  A.  165,  66  SE  492; 
Morganton  Mfg.  Co.  v.  Ohio,  etc.,  R. 
Co.,  121  N.  C.  614.  28  SK  474,  61  Am 
SR  679;  McMeekln  v.  Southern  R. 
Co.,  85  S.  C.  381.  67  SB  745;  Gulf, 
etc.,  R.  Co.  V.  Brackett-Plelder  Mill, 
etc..  Co.,  (Tex,  civ.  A.)  162  SW  1191: 
Kansaa  City,  etc.,  R.  Oo.  v.  Beckham, 
(Tex.  Civ.  A.)  162  SW  228;  Texas, 
etc.,  R.  Co.  V.  Kelly,  (Tex.  Civ.  A.) 
74  SW  343. 

"This  presumption  against  the  ter- 
minal carrier  stands  as  evidence 
throughout  the  trial  to  be  weighed 
by  the  jury,  along  with  any  rebut- 
ting evidence  of  tne  defendant  tend- 
ing to  show  that  the  damage  was 
done  while  the  goods  were  in  the 
hands  of  another  carrier."  Parnell 
v.  Atlantic  Coast  Line  R.  Co.,  91  S. 
C.  270,  272.  74  SQ  491. 

S7.  Atlantic  Coast  Line  R.  Co.  v. 
Henderson,  131  76.  61  SB  1111; 
McMeekln  v.  Southern  R.  Co.,  86  8.  C. 
381.  67  SE  746;  Missouri,  etc..  R.  Co. 
V.  Clayton.  (Tex.  Civ.  A.)  84  SW  1069. 

ta]  Thus,  (1)  where  it  affirm- 
fttrvely  appears  that  the  goods  were 
delivered  to  pladntlff  In  the  condition 
In  which  they  were  received  by  the 
carrier,  a  recovery  Is  unauthorised. 
Hartwell  R.  Co.  v.  Kldd.  10  Ga.  A. 
771.  74  SE  810.  (2)  In  an  action 
against  a  final  carrier  for  damages 


to  certain  stoves  while  In  transit, 
where  evidence  showed  that  the 
stoves  were  improperly  packed  in 
the  car  by  the  ehlpjper  or  the  Initial 
carrier.  It  was  sufficient,  with  evi- 
dence of  proper  handling  by  the  con- 
necting carrier,  to  rebut  any  pre- 
sumption of  negligence  on  Its  part. 
Texas,  etc.,  R.  Co.  v.  Kelly.  (Tex. 
Civ.  A.)  74  SW  343.  (3)  And  where 
goods  are  receipted  for  as  in  good 
order  by  the  first  of  a  connecting 
line  of  railroads  or  delivered  in  a 
damaged  condition  to  th<e  consignee, 
the  last  road  on  being  sued  therefor 
may  show  that,  although  the  goods 
were  apparently  In  good  order,  they 
were  In  fact  damaged  before  ship- 
ment. Central  R.,  etc.,  Oo.  v.  Rogers, 
67  Ga.  336.  (4)  The  presumption 
that  goods  delivered  to  initial  car- 
rier in  good  order  were  received  in 
the  same  condition  by  the  last  of 
several  carriers  may  be  rebutted  by 
proof  that  any  damage  was  due  to 
the  Inherent  quality  of  the  article. 
Capital  City  Oil  Co.  v.  Central  of 
Georgia  R.  Co.,  16  Ga.  A.  760,  86  SE 
57.  (5)  The  presumption  that  de- 
fendant, a  connecting  carrier,  which 
has  received  a  ehipment  in  good  con- 
dition and  delivered  4t  in  a  damaged 
condition,  has  bee^n  negligent  is  re- 
butted by  proof  that  such  defendant 
was  not  negligent  and  that  the  In- 
Jury  must  have  resulted  from  some 
cause  for  which  the  initial  carrier 
and  Its  agents  were  exempted  from 
liability  under  the  shipment  con- 
tract. Atlantic  Coast  Line  R.  Co.  v. 
ThomaBvdlle  Live  Stock  Co..  13  Oa. 
A.  102,  78  SE  1019.  (6)  The  con- 
signee of  goods- — in  this  case  two 
hundred  cases  of  oranges — trans- 
ported by  two  successive  carriers  has 
no  remedy  against  the  latter  one  for 
the  damaged  state  in  which  they 
are  delivered  unless  he  establishes 
neglect  or  default  on  its  part.  The 

eroof  that  flfty  cases  out  of  two 
undred  were  damaged  at  the  time 
they  were  handed  over  by  the  first 
carrier  to  the  second  carrier  creates 
a  strong  presumption  thiat  they  were 
all  damaged,  and  frees  the  second 
carrier  from  responsibility.'  CoK'  v. 
V.  Cal  de  Chemlna  De  Per  Du  Grand- 
Tronc,  28  Que.  Super.  529. 

38.  St.  Louis,  etc.,  R.  Co.  v.  Ren- 
froe,  82  Ark.  143.  100  SW  889,  118 
AmSR  58,  10  LRANS  317;  Georgia, 
etc.,  R.  Co.  V.  Stanton,  6  Ga.  A.  600, 
63  SE  655;  Texas  Cent.  R.  Co.  v. 
Scott,  (Tex.  Civ.  A.)  161  SW  1118; 
Kansas  City,  etc.,  R.  Co.  v.  Kirby. 
(Tex.  Civ.  A.)  160  SW  228. 

39.  Parnell  v.  Atlantic  Coast  Line 
R.  Co.,  91  S.  C.  270,  74.  SF!  491. 

40u  Kansas  City  Southern  R.  Co. 
V.  Embry,  76  Ark.  689.  90  SW  16. 

41.  Georgia  R.,  etc..  Co.  v.  For- 
rester, 06  Ga.  428.  23  SE  416. 

42.  Ruddell  v.  Baltimore,  etc.,  R. 
Co.,  175  III.  A.  466. 
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presumption  is  neoeBsaiy  to  preserre  the  shipper's 
rights,  since  the  carrier,  and  not  he,  has  eonlait)!  of 
the  goods  and  is  in  a  mneh  better  position  to  prove 
their  eondition  at  the  time  it  received  them  than  is 
the  owner.*^  Another  reason  is  that  it  is  within 
the  power  of  the  carrier  to  protect  itself  from  re- 
sponsibility for  loss  or  injury  occurring  prior  to 
its  reception  of  the  property  by  an  inspection  of  its 
eondition  at  the  truisfcr  point  ;^  and  that  it  will 
he  presumed  prima  facie  that  if  the  shipment  had 
not  been  in  good  order  the  carrier  would  have  re- 
fused to  receive  it  otherwise  than  as  in  bad  order 
but,  as  is  shown  hereafter,  the  presumption  applies, 
although  the  goods  were  shipped  in  sealed  ears  or 
in  packages,  or  were  shipped  in  bond,  preventing 
inspection  and  hence  this  latter  reason  is  not  en- 
titled to  much  weight. 

926]  CO.  Extent  and  limits  of  Rule.  The  rule 
applies  to  transfer  companies  as  well  as  to  other 
common  carriers,"  and  to  shipments  of  perishable 
goods*"  or  live  stock,*'  as  well  as  to  other  shipments. 
The  fact  that  the  goods  were  concealed  in  boxes 
or  packages  will  not  affect  the  operation  of  the 
rule;'"  nor  is  its  operation  affected  by  the  fact  that 
the  merchandise  was  shipped  Uirough  in  sealed 
cars  without  opportunity  for  the  carrier  to  examine 
the  goods     and  a  fortiori  the  rule  applies  where 


the  agent  of  the  carrier. has  an  opportunity,  before 
sealing  the  ear,  to  verify  the  waybill  by  ascertain- 
ing the  contents  of  the  ear  by  an  inspection.^^  So 
the  rule  applies  whether  the  goods  arc  passed  over 
all  the  lines  on  the  suae  ear  or  at  any  terminal 
point  are  transferred  from  tlw  car  of  one  line  to 
that  of  another,"  and  it  makes  no  difference 
whether  the  goods  go  all  the  way  on  the  same  bill 
of  lading  or  how  often  new  ones  are  substituted  on 
the  way.  The  presumptitm  is  not  prevented  from 
attachii^  by  the  fact  that  the  goods  could  not  be 
inspected  when  received  by  the  terminal  (uurier  be- 
cause shipped  in  bond.*"  The  operation  of  the  rule 
u  not  affected  by  the  fact  that  the  shipment  was 
made  under  a  contract  limiting  the  liability  of  the 
carrier  to  injuries  occurring  on  its  own  line,""  nor 
by  the  fact  that  the  owner  or  cons^ee  diverts  the 
shipment  while  in  transit."  So  it  has  been  held 
that  the  rule  is  not  changed  by  a  statute  providing 
that,  under  a  contract  for  shi|nnent  of  freight  be- 
tween two  or  more  common  carriers,  the  responsi- 
bility of  each  shall  cease  on  delivery  to  the  con- 
necting line  in  good  order,  on  obtaining  a  receipt 
to  that  effect,  and  that  the  last  earrio:,  on  failure 
to  inform  the  shipper,  where  the  fre^ht  delivered 
was  damaged,  shall  be  liable  therefor.^ 
Limits  of  rule.    On  the  other  hand,  the  rule 


48.  Ark. — St.  Louis  Southwestern 
R.  Co.  v.  BlrdweH,  78  Ark.  608,  82 
SW  S35. 

Fla, — Savannah,  etc.,  R.  Co.  v.  Har- 
ris, 26  Fla.  148,  7  S  644,  23  AmSR 
661. 

La. — W.  P.  Taylor  Co.  Ltd.  v. 
Texas,  etc,  R.  Co..  4  La.  A.  (Orleans) 

He. — Colbath  v.  Banror.  etc.,  R. 
Co,,  106  Me.  379,  74  A91S,  184  Am 
SR  588. 

Mass. — Moore  v.  New  York,  etc. 
R.  Co.,  178  Mass.  815.  63  NB  818,  73 
AmSR  298. 

Miss. — Fafson  v.  Alabama,  etc.,  R. 
CO„  69  Miss,  688,  13  S  37,  30  AmSR 
B77. 

Mo. — Connelly  v.  Illinois  CenL  R. 
Co..  ISS  Mo.  A.  810.  118  SW  233. 

N.  C. — Qvyn  Harper  Ktg.  Co. 
V.  Carolina  Cent.  R.  Co.,  128  N.  C. 
280.  88  SE  894,  83  AmSR  676. 

8.  C. — Pamell  v,  Atlantic  Coast 
Line  R.  Co.,  91  S.  C.  270,  74  SE  491. 

S.  D. — Dunlap  t.  Great  Northern 
K  Co.,  34  S.  D.  820,  148  NW  629. 

Tex. — Texas,  etc.,  R.  Co.  v.  Cap- 
per. 88  Tex,  CIT.  A.  61.  84  SW  684. 

Wash. — Sheble  v.  Orecon  R..  etc., 
Co.,  61  Wash.  359.  98  P  745. 

Wis. — Stolse  V.  Ann  Arbor  R.  Co., 
148  Wis.  206.  184  NW  376;  Lamb  v. 
Chicago,  etc.  R  Co.,  101  Wis.  188, 
76  NW  1123. 

"The  reason  for  the  rule,  then.  Is 
that  the  property  being  transported 
Is  continuously  In  the  possession  of, 
and  under  the  Jurisdiction  of,  the 
various  carriers,  and  all  the  facts 
relative  to  the  Injury  lie  peculiarly 
within  the  knowledge  of  the  car- 
riers." Dunlap  V.  Oreat  Northern  R. 
Co..  34  S.  D.  3^0.  327,  148  NW  629. 

"The  reason  of  the  rule  of  evidence 
la  founded  upon  the  better  means 
the  connecting  carriers  have  to  as- 
certain where  the  loss  occurred.  In 
the  nature  of  the  business,  the  party 
employing  the  transportation  Is  not 
expected  to  follow  up  his  goods  to 
see  that  each  carrier  makes  proper 
dellvenr  to  the  succeeding  one;  but 
his  relwnce  is,  and  the  duty  of  each 
carrier  Is,  that  the  goods  shall  be 
delivered  as  received.  If  not  deliv- 
ered at  the  point  of  flna]  destination. 
It  is  but  reasonable  that  the  last 
carrier  should  account  for  them,  and 
bear  the  responsibility  of  loss,  if  not 
able  to  show  It  never  received  them. 
Public  policy  requires  this  under  the 
system  of  transportation  over  sev- 
eral lines  of  road,  for  the  protection 
of  those  who  engage  in  such  com- 
merce, because  there  Is  leas  hard- 


ship upon  the  carrier  to  trace  the 
loss.  It  being  ordinarily  Impracticable 
for  the  owner  to  trace  It  without 

Sreat  trouble  and  expense  and  seme- 
mes to  the  consumption  of  the  value 
of  the  property  lost.^'  Savannah,  etc. 
R.  Co.  V.  Harria,  26  Fla.  148,  163,  7 
3  644.  23  AmSR  651. 

"Sources  of  evidence  regarding 
where  the  blame  rests  are  more  ac- 
cessible to  the  last  carrier  than  they 
are  to  the  shipper."  Flynn  v.  St. 
Louis,  etc.,  R  Co.,  43  Mo.  A.  424,  438 
[quot  Connelly  v.  Illinois  Cent.  R. 
Co..  133  Mo.  A.  810.  315.  113  SW  233]. 

1a]  WiMre  part  of  shlpoMnt  lost, 
t  has  been  said  that  the  rule 
applicable  to  the  Injury  of  goods 
applies  where  a  part  of  the  shipment 
Is  lost,  because  that  is  In  the  nature 
of  damage  to  the  shipment,  and  the 
carrier  In  whose  hands  the  remain- 
der Is  found  is  fully  as  able  to  pro- 
tect Itself  as  it  would  be  in  the  case 
of  breakage  or  other  damage.  Owyn 
Harper  Mfg.  Co.  v.  Carolina  Cent,  R. 
Co.,  128  N.  C.  280,  38  SE  894,  83  Am 
SR  675. 

44.  Connelly  v.  Illinois  Cent.  R. 
Co.,  132  Mo.  A.  310,  113  SW  233. 

46.  Louisville,  etc..  R.  Co.  v. 
Burna,  9  Ga.  A.  241,  70  SB  1112. 

48.    See  Infra  S  926. 

47.  Texas,  etc..  R  Co.  v.  Capper, 
38  Tex.  Clv.  A.  61,  84  SW  694. 

48.  Central,  etc.,  R,  Co.  v.  Hasael- 
kus,  91  Oa.  382,  17  SB  838,  44  AmSR 
37;  Beard  v.  Illinois  Cent.  R.  Co.,  79 
Iowa  518,  44  NW  800,  18  AmSR  381, 
17  LRA  280:  Trakas  v.  Charleston, 
etc.,  R  Co..  87  S.  C.  206.  69  SB  209. 

49.  Walker  v.  Southern  R.  Co.,  76 
S.  C.  308,  66  SE  952;  Jonea  v.  South- 
ern R  Co.,  76  S.  C.  67,  56  SE  666; 
Galveston,  etc.  R.  Co.  v.  Jones,  (Tex. 
Clv.  A.)  123  SW  737. 

50.  Bullock  V.  Haverhill,  etc^  Dis- 
patch Co.,  187  Mass.  91.  72  NB  256; 
Moore  v.  New  York,  etc.,  R.  Co.,  173 
Mass.  335.  53  NE  816,  73  AmSR  298; 
Morganton  Mfg.  Co.  v.  Ohio,  etc.,  R. 
Co..  121  N.  C.  514.  28  SE  474,  61 
AmSR  679. 

[a]  Thus,  (1)  If  the  condition  of 
the  contents  of  a  box  of  goods  Is 
unknown  to  a  railroad  company  who 
receives  such  a  l>ox  for  shipment,  a 
failure  to  guard  against  liability  tor 
the  condition  of  such  goods,  by  ex- 
amination or  stipulation.  Is  negli- 
gence. Morganton  Mfg.  Co.  v.  Ohio, 
etc..  R.  Co..  121  N.  C.  614,  28  SE  474. 
61  AmSR  679.  (2)  Where  a  case  con- 
taining goods  was  delivered  In  sood 
order  to  an  initial  carrier,  and  when 
the  connecting  carrier  delivered  It  to 


the  owner  it  was  found  that  some 
of  the  goods  had  been  removed  or 
were  lost.  It  was  held  that  the  loss 
presumptively  occurred  on  the  line 
of  the  connecting  carrier.  Bullock 
V.  I^verhlll,  etc..  Dispatch  Co.,  187 
Mass.  91,  72  NB  256. 

51.  Colbath  V.  Bangor,  etc.,  R  Co.. 
105  Mc  379,  74  A  918, 18^  AmSR  669: 
Cote  V.  New  York,  etc..  R  Co.,  182 
Mass.  290^5  NB  400.  94  AmSR  666; 
Beede  v.  Wisconsin  Cent.  R.  Co.,  90 
Minn.  36.  95  NW  454,  101  AmSR  390; 
Leo  V.  St.  Paul,  etc.,  R  Co.,  30  Minn. 
438,  15  NW  872;  Falson  v.  Alabama, 
etc.,  R  Co.,  69  Miss.  669.  13  S  37.  30 
AmSR  677. 

"As  a  matter  of  convenience  to  the 
carriers  themselves,  this  Is  usually 
done  where  the  freight  Is  received  In 
carloads  for  a  common  destination. 
To  Indulge  In  a  different  presump- 
tion In  such  cases  would,  as  business 
Is  now  conducted,  practically  abro- 
gate the  rule  referred  to.  We  can 
see  no  distinction  in  this  respect  be- 
tween goods  transported  by  the  car- 
load in  a  locked  car  and  goods  trans- 
ported in  a  package  nailed  or  other- 
wise fastened  up.  If  there  be  any 
difference,  it  would  be  In  favor  of 
applying  the  rule  more  strictly  In 
the  former  case  than  in  the  latter; 
for  wo  see  no  reason  why  the  car- 
rier would  not  have  the  right  to  open 
the  car  for  the  purpose  of  Inspecting 
the  contents, — a  right  which  they 
might  not  have  In  the  case  of  closed 
packages."  Leo  v.  St.  Paul,  etc.,  R 
Co.,  30  Minn.  438,  440,  16  NW  872. 

52.  Podrat  v.  Narragansett  Pier 
R.  Co..  32  R  I.  256.  78  A  1041. 

83.  Central  R  Co.  v.  Rogers,  66 
Ga.  251. 

04.  Central  R.  Co.  v.  Rogers,  66 
Ga.  261. 

66.  Stoize  V.  Ann  Arbor  R.  Co.. 
148  Wis.  206,  209,  134  NW  376 
(where  the  court  said:  "Some  courts 
rest  the  presumption  of  liability,  at 
least  In  part,  upon  the  fact  of  oppor- 
tunity to  Inspect  when  the  goods  are 
delivered  to  It,  but  we  think  the- 
safer  ground  to  rest  It  upon  is  that 
arising  from  the  necessities  of  the 
situation").  See  also  Laughlln  v. 
Chicago,  etc.,  R.  Co.,  28  Wis.  204, 
9  AmR  493  (recognising  the  rule). 

60.  Walter  v.  Alabama  (3reat 
Southern  R.  Co.,  142  Ala.  474,  39  S 
87. 

67.  Ruddell  v.  Baltimore,  etc..  R. 
Co.,  176  111.  A.  456. 

68.  WUlett  V.  Southern  R  Co.,  66 
S.  C.  477.  479.  46  SB  93  [clt  Cxc]. 
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is  not  one  of  universal  application.  It  does  not 
apply  where  the  line  of  the  alleged  terminal  carrier 
did  not  extend  to  the  point  of  delivery,  and  where 
such  carrier  did  not  undertake  to  transport  freight 
beyond  ite  own  line nor  where  the  agency  of  fur- 
ther transportation  was  not  one  over  which  the  ter- 
minal carrier  had  control.^  So  also  it  has  been 
held  that  the  presumption  does  not  apply  where 
the  shipper  accompanies  the  goods  shipped,**  as 
here  the  reason  on  which  the  rule  is  based  does  not 
exist,  and  in  consequence  the  rule  itself  has  no 
application."  So  the  presumption  that  damage  to 
freight  shipped  over  several  connecting  lines 
occurred  on  the  last  connecting  line  is  for  the  ship- 
per's convenience,  and  cannot  be  invoked  by  an 
initial  or  an  intermediate  carrier  for  its  own  pro- 
tection.** 

927]  dd.  Effect  of  Oarmack  Amendment.  The 
mere  fact  that  the  initial  carrier  is  made  liable 
does  not,  as  between  the  shipper  and  the  terminal 
carrier,  affect  the  presumption  as  to  the  condition 
of  the  property  when  delivered  to  the  latter.** 
But  as  between  the  initial  and  a  connecting  car- 
rier, the  Carmack  amendment**^  is  inconsistent 
with  any  presumption  that  -  the  loss  or  damage  oc- 
curred on  the  line  of  the  last  carrier.*^ 

[$  928]  (3)  To  Show  Final  Delivery  of  Goods. 
The  onus  of  proving  a  valid  delivery  .of  the  goods, 
under  a  bill  of  lading  by  which  they  were  consigned 
to  the  consignors  or  their  assigns,  is  on  the  railway 
company  whicli  received  the  goods  from  the  preced- 
ing carrier  for  the  last  portion  of  the  transporta- 
tion." 

[$  929]  (4)  To  Shoir  Umeasonable  Delay.  It 

has  been  held  that,  in  an  action  against  an  initial 
carrier  to  recover  for  injuries  to  a  shipment  caused 
by  unreasonable  delay,  the  burden  is  on  it  to  show 
delivery  without  unreasonable  delay  to  the  connect- 
ing carrier;"  and  that,  in  an  action  for  injuries 
caused  by  unreasonable  delay,  against  an  intermedi- 
ate or  terminal  carrier,  the  bumen  of  proof  is  on 
plaintiff  to  show  that  the  delay  complained  of 


occurred  on  defendant's  road;"*  but  there  is  au- 
thority directly  to  the  contraiy,"*  on  the  theory 
that  the  same  reasons  for  establishing  the  principle 
of  proof  in  the  case  of  injury  to  the  goods  exist 
with  equal  force  in  the  case  of  a  wrongful  delay." 

[4  930]  (6)  To  Show  Tender  to  Connecting  Oai- 
rier  in  Reasonable  Time.  In  ah  action  against  a 
terminal  cforier  for  unreasonable  delay  in  trans- 
porting a  corpse,  the  burden  of  proof  is  on  plaintiff 
to  show  a  tender  or  a  delivery  by  the  receiving 
carrier  to  the  terminal  carrier  in  reasonable  time 
for  transportation  on  the  train  on  which  it  had 
been  agreed  to  be  carried."  The  presumption,  in 
the  absence  of  opposing  evidence,  that  damage  or 
loss  to  ^>ods  shipped  over  connecting  lines  of  rail- 
road occurred  on  the  line  of  the  terminal  carrier, 
based  on  the  theory  that  a  condition  in  its  nature 
continuing,  has  in  fact  continued,  has  no  application 
to  delay  in  the  shipment  of  a  dead  body  over  con- 
necting lines  where  there  was  no  showing  that  the 
body  was  actually  delivered  to  the  terminal  carrier 
in  time  for  a  proper  speedy  shipment." 

[$  931]  (6)  To  Show  bistrttctions  to  Connecting 
Carrier.  In  an  action  against  an  initial  ^urier  for 
loss  of  goods,  in  which  it  produced  a  receipt  fnnn 
a  connecting  carrier  differing  from  the  original  bill 
of  lading  as  to  the  destination  designated,  the  bur- 
den was  on  the  initial  carrier  to  show  tiiat  its  fail- 
ure to  extend  to  the  connecting  carrier  proper  in- 
structions did  not  cause  the  loss." 

932]  (7)  Presnmptioii  aa  to  Issnance  of  BiU 
of  Lading.  In  an  action  under  the  Carmaek  amend- 
ment for  loss  or  damage  to  property  tramsported 
from  a  point  in  one  state  to  a  point  in  anotb^,  the 
presumption  is  that  the  law  was  obeyed  and  that  a 
bill  of  lading  was  issued." 

[$  933]  b.  AdmissibUity.  The  rules  as  to  the 
admissibility  of  evidence'  in  civil  actions  generally^ 
appl^  to  actions  against  one  or  more  of  seventi  con- 
necting carriers  for  loss  or  injury,  or  for  unreason- 
able delay  in  transportation,"  including  docnmen- 


n.  Hfasourl,  «tc.,  R.  Co.  v. 
Jarmon.  (Tex.  Civ.  A.)  141  SW  166. 

Otk  MlMOurl,  etc.,  R.  Co.  v.  Jar- 
mon, <Tex.  Civ.  AJ  141  8W  IfiS. 

Si.  Millam  V.  Southern  R  Co.,  68 
S.  C.  247,  36  SB  671;  San  Antonio, 
etc.,  R.  Co.  V.  Storey,  (Tex.  Civ.  A.) 
172  SW  188;  Texas,  etc.,  R.  Co.  v. 
Gray,  46  Tex.  Civ.  A.  208,  99  BW  1126. 

{a]  Tluui,  where  the  shipper  him- 
self accompanies  cattle  to  market 
over  the  lines  of  eonnecttng  carriers, 
and  so  has  an  opportunity  of  know- 
Ins  where  and  how  Injuries  to  the 
cattle  are  caused,  the  rule  that  such 
Injuries  are  presumed  to  have  been 
caused  by  the  last  carrier  handliOE 
the  cattle,  and  which  delivers  them 
In  an  Injured  condition.  Is  without 
application.  Texas,  etc.,  R.  Co.  v. 
Sconln,  40  Tex.  Civ.  A.  B26,  90  SW 
621. 

68.  Texas,  etc.,  R.  Co.  v.  Gray,  46 
Tex.  Civ.  A.  208,  211,  99  SW  1126.  90 
SW  621  (where  the  court  said:  "The 
rule  referred  to  was  adopted  to  meet 
the  necessities  of  a  case  where  It 
was  not  reasonably  possible  for  the 
shipper  to  tell  Just  where,  when  and 
by  which  one  of  successive  connect- 
ing carriers  the  damage  was  inflicted. 
The  actual  presence  of  the  shipper's 
arnnt  with  the  stock  relieved  him 
of  his  difficulty.  "Cessante  rations 
cessat  Ipsa  lex'^"). 

63.  Galveston,  etc..  R.  Co.  v. 
Jones,  (Tex.  Civ.  A.)  123  SW  737. 

6ft.  Ga.— AtUntlc   Coast   Line  R. 
Co.  V.  ThomasviUe  Live  Stock  Co.,  13 
Ob.  A.  102.  78  SE  1019. 
_  Iowa. — Glassman  v.  Chicago,  etc.. 
R.  Co.,  166  Iowa  254.  147  NW  757. 


La. — Duvall  v.  Louisiana  Western 
R.  Co..  136  La.  189,  «6  S  104. 

N.  C. — Mewbom  v.  Louisville,  etc., 
R.  Co.,  170  X.  C.  20S,  87  SB  87. 

Okl. — Chicago,  etc.,  R.  Co.  t.  Har- 
rington, 143  P  826. 

Mli.   See  supra  S  922. 

68.  Carlton  Produce  Co.  v.  Vel- 
aaco,  etc.,  R.  Co.,  (Tex.  Civ.  A.)  131 
SW  11B7,  1188  (where  the  court  said: 
"Whatever  presumption  may  have  ex- 
isted prior  to  the  enactment  of  1906, 
that  the  damages  occurred  on  the 
line  of  the  final  carrier,  can  have  no 
place  in  Construing  the  liability  of 
the  carrier  on  whose  line  the  dam- 
ages occurred  to  the  initial  carrier, 
because  the  right  of  the  inlUal  car- 
rier to  recover  against  a  connecting 
carrier  Is  made  to  rest  alone  on 
proof  that  the  damages  occurred  on 
that  llne"*>. 

66.  Woiaely  Tool,  etc..  Car  Co.  v. 
Potts.  38  Ont.  L.  96,  21  DomLR  610, 
7  OntWN  617. 

er.  Colfax  Mountain  Fruit  Co.  v. 
Southern  Pac.  Co.,  6  Cal.  Unrep.  Cas. 
627.  46  P  668:  Ailen-FIemlng  Co.  v. 
Southern  R.  Co.,  146  N.  C.  87,  68  SB 
793:  Meredith  v.  Seaboard  Air  Line 
R.  Co..  137  N.  C.  478,  50  SE  1. 

68.  Almand  v.  Georgia  R.,  etc., 
Co..  96  Ga.  776.  22  SE  674;  East  Ten- 
nessee, etc..  R.  Co.  V.  Johnson,  86 
Ga.  497,  11  SE  809:  Shockley  v.  Penn- 
sylvania R.  Co..  109  Md.  123.  71  A 
4^7. 

69.  Central  of  Georgia  R.  Co.  v. 
Goodwater  Mfg.  Co..  (Ala.  A.)  69 
S  343;  Harper  Furniture  Co.  v. 
Southern  Express  Co.,  144  N.  C.  639, 
57  SE  468.  12  AnnCas  924. 


70.  Harper  Furniture  Co.  v.  South- 
ern Express  Co^  144  N.  C.  839,  67 
SB  458,  12  AnnCas  924. 

Tl<  Southern  R.  Co.  v.  Renea,  192 
Ala.  680.  68  S  987. 

12.  Southern  R.  Co.  v.  Renes,  192 
Ala.  620,  68  S  987. 

T8.  Chartrand  v.  Southern  R.  Co., 
86  S.  C.  47V,  67  SE  741. 

74.  Oamble-Roblnson  Commn.  Co. 
V.  Union  Pao.  R.  Co.,  180  111.  A.  256 
[aff  262  III.  400,  104  NE  666,  AnnCas 
1916B  893. 

75.  See  Bvldence  [16  Cyc  1110  et 

ThyU  V.  New  York,  etc,  R.  Co.. 
84  NYS  175  [mod  on  other  grounds  92 
App.  Dlv.  513,  87  NYS  345];  Gwyn 
Harper  Mfg.  Co.  v.  Carolina  Cent. 
R.  Co.,  llf  N.  C.  280,  38  SB  894. 
83  AmSR  675  (holding  that  evidence 
that  goods  were  delivered  to  a  car- 
rier for  shipment  Is  admissible  on 
behalf  of  plaintiff,  in  an  action 
against  a  connecting  carrier  to  re- 
cover for  the  loss  of  the  goods) ;  Von 
Lehe  v.  Atlantic  Coast  Line  R.  Co..  78 
S.  C.  167,  69  SE  11S6;  Masursky  v. 
Atlantic  Coast  Line  R.  Co.,  (S.  C.)  68 
SB  931;  Charles  v.  Atlantic  Coast 
Line  R.  Co..  78  S.  C.  36.  58  SE  927, 
126  AmSR  762;  Texas,  etc.,  R.  Co.  v. 
McMUlen,  (Tex.  Civ.  A.)  183  SW  773 
(holding  that,  where  a  railroad  com- 
pany limited  Its  liabtllty  to  Injuries 
occurring  on  Its  own  line,  evidence 
that  the  shipment  had  a  good  run 
after  delivery  to  the  connecting  car- 
rier, was  admissible  to  show  that 
the  loss  occurred  on  defendant's 
line);  Atchison,  etc.,  R.  Co.  v.  Na- 
tion.   (Tex.    Civ.    A.)    92    SW  823; 


For  later  oases,  Aevelopmeats  and  ohaiiges  In  the  law  see  cumulative  Annotations,  sam«  title,  pa, 
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tary  evidence,"  such  as  bills  of  lading,"  contracts 
of  shipment,"  receipts  from  connecting  carriers,*' 
and  notices  to  trace  shipments,"^  as  well  as  evi- 
dence to  show  custom  or  usage.^ 

[$  934]  c.  Weight  and  Safficiency.  The  rules 
relating  to  weight  and  sufficiency  of  evidence  in 
civil  actions  generally^'  f^PP'y  actions  against  one 
or  more  of  several  connecting  carriers  for  loss  or 
injury  or  for  delay  in  transportation;"  as  for  ex- 
ample, to  show  delivery  to  the  initial  earrier,^^  deliv- 
ery to  the  terminal  carrier,"  injury  by  transporta- 
tion in  defective  car,*'  liability  for  negligence  of 
intermediate™  or  terminal  carrier  for  delay,  or  the 
occurrence  of  injury  on  defendant's  line;"  or  to 
rebut  presumptions."  The  implied  contract  of  the 
initial  euricr  to  be  liable  for  delivery  beyond  its 
own  line  may  be  shown  by  direct  or  oircumstantial 


Texas,  etc.,  R.  Co.  v.  Stephens,  (Tex, 
Civ.  A.)  8«  SW  933;  Chicago,  etc.,  R. 
Co.  V.  Carroll.  3S  Tex.  Civ.  A  3B9,  81 
SW  1020;  Chicago,  etc.,  R.  Co.  v. 
Halsell,  35  Tex.  Clv^  A.  126,  80  SW 
140  [air  98  Tex.  244,  83  SW  16] 
(boldInK  that.  In  an  action  against 
connectTng  carriers,  evidence  that  an 
agent,  wFth  the'  knowledge  of  the 
companies,  acted  in  their  Joint  In- 
terest and  for  their  common  benefit, 
was  admissible,  as  tending  to  show 
the  joint  prosecution  ol  a  common 
undertaking);  Gulf,  etc.,  R.  Co.  v. 
Butler,  31  Tex.  Civ.  A  676,  73  SW  84. 

77.  See  I^-ldence  [17  Cyc  296  et 
seq]. 

78.  [a]  XUnstratloiui. — (1)  Where 
a  terminal  carrier  wrongfully  di- 
verted an  interstate  shipment  at  the 
Instance  of  the  buyer  of  the  goods,  a 
letter  written  by  the  shipper  to  such 
terminal  carrier,  protesting  against 
such  violation  of  the  bill  of  lading, 
was  admissible  in  an  action  against 
the  initial  carrier  thereon.  Perkett 
V.  Manistee,  etc.,  R.  Co.,  175  Mich. 
253,  141  NW  607.  <2)  Where,  in  an 
action  against  a  carrier  for  damages 
to  a  shipment,  plaintiff  alleged  that 
defendants  belonged  to  a  certain  sys- 
tem and  were  partners,  and  the  part- 
nership was  not  denied,  the  bill  of 
lading,  although  executed  by  one  of 
the  partners,  was  admissible  against 
them  all.  St.  Louis,  etc.,  R.  Co.  v. 
Watkins,  45  Tex.  Civ.  A.  321,  100  SW 
162. 

79.  [a]  XUiurtratton. — ^Where,  In 
an  action  against  connecting  carriers 
for  injuries  to  cattle  shipped,- the  pe- 
tition alleged  that  the  contract  was 
made  by  the  initial  carrier  for  Itself 
and  as  agent  of  the  connecting  car- 
rier, and  there  was  evidence  that  the 
latter  adopted  and  acted  on  the  con- 
tract ae  its  own  and  accepted  bene- 
fits thereunder,  such  contract  was 
properly  admitted  against  it.  St. 
i.,ouls.  etc..  K.  Co.  V.  DodBon,  (Tex. 
Civ.  A.)  97  SW  523. 

ao.  [a]  XUnstratioas,^ — (1)  In  an 
action  against  the  Initial  carrier  for 
damages  to  property  during  trans- 
portation, a  receipt  of  a  connecting 
carrier  reciting  that  the  goods  were 
damaged  when  received  from  the 
initial  carrier  is  not  competent  evi- 
dence. HIrsch  V.  New  York  Cent., 
etc.,  R.  Co.,  60  Misc.  568.  99  NYS  431. 
(2)  In  an  action  against  an  Initial 
carrier  for  damages  to  a  shipment  of 
cattle,  the  receipts  from  the  connect- 
ing carrier  to  the  shipper's  consignee, 
sbowiDff  that  the  freight  has  oeen 
paid,  are  admissible  as  showing  the 
freight  charges.  Texas  Cent.  R,  Co. 
V.  Miller,  (Tex,  Civ.  A.)  88  SW  499. 

81.  [a]  XllTistr»tlon. —  Evidence 
that  the  last  of  several  connecting 
carriers  Is  requested  to  trace  the 
shipment  so  as  to  locate  the  damage, 
ana  that  It  falls  ao  to  do  may  be  a 
pertinent  circumstance  to  indicate 
that  the  Injury  was  occasioned  by, 
or  on,  the  line  of  the  last  carrier. 
Atlantic  Coast  Line  R.  Co.  v.  Hill. 
It  Oa.  A.  tit.  77  SE  316  (holding 
that  the  court  did  not  err  In  ad- 
mitting the  original  notlM  to  trace 
served  on  defendant). 
[10C.J.-36] 


82.  [a]  niwrtratlomri — In  oonnec- 

tion  with  evidence  that  a  carrier  con- 
tracted to  carry  freight  over  Its  own 
and  a  connecting  line,  evidence  of  Its 
custom  so  to  contract  is  admissible. 
Gulf,  etc.,  R.  Co.  v.  Leatherwood.  29 
Tex.  Civ.  A.  507.  69  SW  119. 

83.  See  Bvldence  [17  Cyc  753  et 

"^3i^   See  oases  infra  notes  85-93. 

8S.  Galveston,  etc.,  R.  Co.  v. 
Keesey,  50  Tex.  Civ.  A.  463,  110  SW 

170. 

[a]  glnsteattoa^  In  an  action 
against  a  connectlnff  carrier  for  the 
loss  of  clothing  forming  the  contents 
of  a  box.  It  appeared  that  a  box  was 
delivered  to  the  Initial  carrier  which 
Issued  a  bill  of  lading,  showlns  only 
the  box  and  the  weight,  without  flay- 
ing anything  about  the  contents 
thereof.  Witnessea  teatifled  that.  In 
the  regular  discharge  of  their  duties 
as  employees  of  a  third  person,  they 
checked  off  a  lot  of  goods,  and  that 
all  the  Items  as  called  tor  In  a  du- 
plicate bill  were  In  the  lot  when  It 
left  the  store  Of  the  third  person. 
No  duplicate  bill  was  shown.  There 
was  no  evidence  that  the  box  was  de- 
livered to  the  carrier  In  the  condition 
In  which  It  was  when  It  left  the  store 
of  the  third  person.  It  was  held  In- 
suflUcient  to  show  a  delivery  to  the 
initial  carrier  of  the  clothing  al- 
leged to  have  been  lost  essential  to 
a  recovery.  Galveston,  etc.,  R.  Co.  v. 
Keesey,  60  Tex.  Civ.  A  4e8,  110  SW 
170. 

88.  Southern  Express  Co.  v. 
Cohen.  13  Ga.  A.  174,  78  SB  1111. 

[a]  nivstcatlAnd— Where  the  com- 
plaint, in  an  action  against  an  Initial 
and  a  terminal  carrier  for  damages 
to  freight,  alleged  that  the  initial 
carrier  delivered  goods  to  the  ter- 
minal carrier  "at  one  of  its  connect- 
ing points,"  and  the  terminal  car- 
rier's anawer  denied  every  allegation 
of  the  complaint  charging  negngence 
on  its  part,  and  the  mitial  carrier's 
answer  alleged  that  It  delivered  the 
goods  to  the  terminal  carrier  in  good 
condition,  the  pleadings  showed  that 
the  two  carriers  were  connecting  car- 
riers, and  that  the  goods  were  de- 
livered by  the  initial  carrier  to  the 
terminal  carrier.  Berkowitz  v,  Chi- 
cago, etc.,  R.  Co.,  109  App.  Dlv.  878. 
96  NYS  82S,  17  NTAnnCfas  434. 

87.  Smith  V.  Gulf,  etc.,  R.  Co..  177 
Mo.  A.  269.  164  SW  132  (where  evi- 
dence was  Insutflclent  to  show  that 
the  goods  were  spoiled  by  transporta- 
tion in  a  defective  car). 

88.  Otrlch  V.  St.  Louts,  etc.  R.  Co., 
154  Mo.  A.  420.  134  SW  665;  Gulf, 
etc..  R.  Co.  v.  Peacock,  60  Tex.  Civ. 
A.  250,  128  SW  463. 

89.  Laughlln  v.  Chicago,  etc..  R. 
Co..  28  Wis.  204.  9  AmR  493  (holding 
that,  where  the  evidence  in  an  action 
for  loss  of  goods  showed  delivery  to 
the  initial  carrier,  -and  defendant's 
answer  admitted  the  receipt  of  the 

f roods  by  it  aa  a  connecting  carrier, 
here  was  a  prima  facie  case  of  de- 
fendant's liability  for  failure  to  de- 
liver). 

90.  Best  V.  Great  Northern  R.  Co., 
159  Wis.  429,  160  NW  484. 

91.  Galveston,    etc.,    R.    Co.  v. 


evidence.'^  Where  the  evidence  is  sufficient  to  sus- 
tain a  presumption  of  injury  during  transportation, 
in  an  action  i^ainst  an  initial  carrier  for  injury  to 
an  interstate  shipment  the  initial  carrier  cannot 
object  that  the  act  of  the  connecting  carrier  in 
refusing  to  deliver  the  goods  until  a  receipt  reciting 
that  the  property  was  received  in  good  order  was 
signed  by  the  consignee  amounted  to  a  conversion 
for  which  it  was  not  liable.'' 

[j  935]  6.  Trial.  Questions  for  jury.  It  is  ordi- 
narily a  question  of  fact  for  the  jury  to  determine 
whether  the  facts  show  a  through  contract  of  ship- 
ment," whether  defaidant,  in  cooperation  with  an- 
other- carrier,  operated  a  line  of  railway  from  the 
place  of  shipment  to  the  point  of  destination,**  on 
which  one  of  several  connecting  lines  the  loss  or 
injury  occurred,**  which  carrier's  negligence  was  the 

Patterson.  (Tex.  Civ.  A)  178  SW 
273  (where  the  evidence  was  suffi- 
cient to  rebut  the  presumption  that 
the  shipment  was  received  by  a  con- 
necting carrier  from  an  initial  carrier 
m  good  condition). 

n.  Ross  V.  Maine  Cent,  R.  Co., 
114  Me.  287,  96  A  223;  Grlndle  v. 
Baatem  Sxpreas  Co.,  67  Me.  817,  24 
AmR  81. 

93.  L«pman  v.  Wabash,  etc.,  R. 
Co.,  135  ni.  A.  6SS. 

94.  U.  8.— Ulchigan  Cent  R.  Co. 
V.  Myrick,  107  U.  87102,  1  SCt  425, 

57  L.  ed.  326. 
Ind. —  Pittsburg,   etc,   R.   Co.  v. 

Bryant,  86  Ind.  A  840.  75  NE  829. 

Iowa.— Carter  v.  Chicago,  etc..  R. 
Co^  146  Iowa  201,  125  NW  94. 

Pa. —  Philadelphia,  etc..  R.  Co.  v.' 
Ramsey,  89  Pa.  474. 

8.  D. —  Page  v.  Chicago,  etc.,  R.  Co.. 
7  S.  D.  297.  «4  NW  137. 

Tex. —  Wichita  Falls,  etc.,  R.  Co.  v. 
Asher.  (Civ.  A.)  171  SW  1114. 

[a]  Vlnui  where  In  an  action  for 
loss  of  goods  shipped,  it  appeared 
that  the  carrier's  agent  collected  the 
entire  charge  for  the  shipment  to 
destination  beyond  the  Initial  car- 
rier's line  and  gave  the  shipper  a 
writing  which  In  no  way  Indicated 
that  such  carrier  was  not  undertak- 
ing to  ship  the  goods  to  destination, 
whether  such  agent  contracted  to 
carry  the  goods  to  destination  was 
for  the  Jury.  Pittsburg,  etc.,  R.  Co. 
v.  Bryant.  36  Ind.  A.  340,  75  NE  829. 

[b]  In  the  absence  of  expreaa  oott- 
traot,  (1)  the  question  whether  a  con- 
tract for  through  transportation  may 
be  upheld  from  the  circumstances 
surrounding  the  shipment  is  ordi- 
narily a  question  for  the  jury.  Car- 
ter v.  Chicago,  etc.,  R.  Co.,  146  Iowa 
201,  126  NW  94.  (2)  It  is  a  question 
for  the  Jury  whether  oral  negotia- 
tions between  a  shipper  and  a  car- 
rier's agent  amount  to  a  contract 
for  liability  for  damages  on  connect- 
ing lines.  Wichita  Falls,  etc..  R.  Co. 
V.  Asher,  (Tex.  Civ.  A.)  171  SW  1114. 

96.  St.  Louis,  etc.,  R.  Co,  V. 
Keys.  6  Ind.  T.  396,  98  SW  138;  Pecos, 
etc.,  R.  Co.  V.  Cox,  106  Tex.  40,  143 
SW  606.  157  SW  745. 

[a]  Fartnenhlp  between  oanlera, 
— Where  a  railroad,  defendant  In  an 
action  for  damages  to  a  shipment  of 
live  stock,  under  oath  denied  plain- 
tiff's allegation  of  partnership  with 
other  roads,  of  which  there  was  no 

Eroof,  that  issue  should  not  have 
een  submitted  to  the  jury.  Pecos, 
etc..  R.  Co.  V.  Cox,  105  Tex.  40.  143 
SW  606,  157  SW  746. 

96.  Ky. — Illinois  Cent.  R.  Co.  v. 
Stevens,  96  SW  888,  29  KvL  1079. 

Md. —  New  York,  etc..  Trans.  Line 
V.  Baer,  118  Md.  73.  84  k  251. 

Mich. — Johnson  v.  Toledo,  etc.,  R. 
Co.,  133  Mich.  £96,  95  NW  724,  103 
AmSn  464. 

S.  C— Millam  v.  Southern  R.  Co., 

58  S.  C.  247,  36  SB  571. 
Tex. — Gult,  etc,  It.  Co.  v.  Brackett- 

Plelder  Mill,  etc,  Cc,  (Civ.  A.)  163 
SW  1191;  International,  etc.  R.  Co. 
v.  Bingham.  40  Tex.  Civ.  A.  459,  89 
SW  1113. 

[al    Thus,  where,  in  an  action  fp- 
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proximate  cause  of  the  injury,"*  and  whether  the 
goods  injured  have  been  delivered  to  a  connecting 
carrier.*"  So  the  question  of  the  liability  of  an 
initial  carrier  for  damages  to  cattle,  caused  by 
delay  incident  to  feeding  the  cattle  at  the  point  of 
delivery  to  a  connecting  carrier,  is  one  of  fact  for 
the  jury,  dependent  on  the  time  of  delivery  of  the 
cattle  to,  and  their  acceptance  l^,  the  conneetii^ 
carrier."* 

Instructions.  The  rules  governing  instructions  in 
civil  actions  generally*  apply  in  actions  against  one 
or  more  of  a  line  of  connecting  carriers  to  recover 
for  loss  or  injury  to  goods  shipped,  or  for  wrongful 
delay.^ 

Directing  verdict.  Where,  in  an  action  against 
connecting  carriers  for  injuries  to  plaintiff's  horses, 
plaintiff  admitted  at  the  trial  that  no  injury 
occurred  on  the  line  of  one  of  such  carriers,  it  was 
proper  for  the  court  to  charge  that,  in  case  plaintiff 
was  entitled  to  recover,  no  verdict  should  be  ren- 
dered against  such  carrier."  Even  though  the  cor- 
rect mcasuro  of  dam^es  is  not  proved,  if  any  dam- 
ages are  shown  to  have  been  sustained  a  motion 
for  a  peremptoiy  instruction  for  defendant  must 
be  denied.* 

Dismissal  of  complaint  as  to  connecting  carrier. 

In  as  much  as  under  the  Interstate  Commerce  Law 
an  initial  carrier  is  liable  for  loss  of,  or  injury  to, 
goods  on  a  contract  of  interstate  shipment,  whether 
the'  loss  occurs  on  its  own  line  or  on  a  connecting 
'  line,  the  initial  carrier,  in  an  action  against  it  and 
the  connecting  carrier  for  delay  in  transportation, 
cannot  object  to  a  dismissal  of  the  complaint  as  to 
the  connecting  carrier." 

Findings.  In  an  action  against  the  initial  and 
connecting  carriers  for  delay  in  transporting  live 
stock,  a  finding  of  concurrent  negligence  on  the  part 


of  both  carriers,  and  a  finding  that  the  initial  car- 
rier tendered  the  stock  to  the  connecting  carrier 
while  its  train  was  on  its  track  and  about  to  leave, 
but  that  it  refused  then  to  accept  the  shipment,  are 
inconsistent;  the  second  finding  controls  the  first, 
and  a  judgment  against  both  carriers  cannot  be 
sustained.* 

[$  936]  7.  Jndgment."*  Where  suit  is  brought 
jointly  against  several  connecting  lines  for  joint 
negligence  in  transporting  a  shipment,  a  joint  judg- 
ment may  be  rendered  against  all  of  them,  they 
being  joint  tort-feasors,  arising  from  a  joint  con- 
current negligence  in  failing  properly  to  transport 
the  goods.''  Where  a  carrier,  contracting  to  ship 
goods  over  its  own  and  a  connecting  line,  is  sued 
for  injury  occurring  on  the-  connecting  line,  the 
latter  cannot  complain  of  a  judgment  over  in  favor 
of  the  contracting  line  against  it,  as  it  is  primarily 
liable."  But  where  there  was  no  evidence  of  negli- 
gence on  the  part  of  a  railroad  company,  sued  as  a 
partner  with  its  codefendants  for  damages  to  ship- 
ments of  cattle,  the  bill  of  lading  limiting  liability 
of  each  road  to  negligence  on  its  own  line,  it  was 
entitled  to  a  peremptory  instruction  on  its  plea  for 
judgment  over  against  its  codefendants.*  A  ju^- 
ment  against  connecting  carriers,  one  of  which  was 
not  served  and  did  not  enter  an  appearance,  will, 
as  to  that  one,  be  reversed." 

[$  937]  I.  Liability  Over  of  Carrier  Oausing  Loas 
OT  Injury.  Where  one  of  a  line  of  connecting  car- 
riers is  compelled  to  pay  for  loss  of,  or  injury  to,  a 
shipment,  occurring  on  the  line  of  another,  the 
latter  is  liable  over  to  it  for  the  amount  so  paid.*' 
However,  if  the  connecting  carriers  are  agents  of 
tlie  initial  carrier  for  transportation,  and  the  goods 
arc  lost  or  damaged  by  one  of  the  connecting  car- 
riers, the  first  carrier  having  been  compelled  to 


ants,  connecting-  carriers  over  whose 
lines  the  ^oods  were  transported,  de- 
nied the  losH,  but  claimed  that.  If  a 
loss  occurred  the  other  was  to  blame 
for  it,  and  there  was  evidence  that, 
after  the  Koods  were  delivered  to  the 
initial  carrier,  the  car  was  sealed, 
and  the  car  with  the  seals  unbroken 
was  delivered  at  the  ultimate  des- 
tination, whether  the  loss,  if  any, 
occurred  on  the  line  of  the  Initial  or 
of  the  connecting  carrier  was  for  the 

iury.     International,  etc.,  R,  Co.  v, 
llngham,  40  Tex.  Civ.  A.  469,  89  8W 
1113. 

[b]  Svld*]u«  held  BuSlcUtit  to  go 
to  tne  Jury  on  the  question  whether 
cattle  had  been  roughly  handled 
while  betnK  traneported  over  the  line 
of  the  initial  carrier.  Houston,  etc., 
R.  Co.  V.  Hawkins,  <Tex.  Civ.  A.) 
167  SW  190. 

97.  Atchison,  etc.,  R.  Co,  v.  Si.. 
Louis,  etc..  R.  Co.,  41  OM,  80.  135  P 
353.  48  LiRANS  509. 

98.  Reason  v.  Detroit,  etc.,  R.  Co., 
160  Mich.  50,  11.1  NW  596. 

99.  Texas,  etc.,  R,  Co.  v.  Scoggin, 
40  Tex.  Civ.  A.  626,  90  SW  E21. 

1.  See  Trial  t38  Cyc  1694  ct 
He<i]. 

3.  Connelly  v.  Illinois  Cent.  R.  Co,, 
133  Mo.  A,  310,  113  SW  233;  Texas, 
etc.,  R.  Co.  V.  Ranlitn,  (Tex,  Civ.  A.) 
118  SW  823;  Texas,  etc.,  R.  Co.  v. 
Smith,  34  Tex.  Civ.  A.  571.  79  SW 
614.  See  also  Blackmer,  etc..  Pipe 
Co.  V.  Mobile,  etc..  R.  Co.,  137  Mo.  A. 
133,  119  SW  13  (holding  that  a  re- 
quested charge.  Ignoring  the  liability 
of  the  Initial  carrier  as  an  Insurer 
for  breakage  occurring  from  any 
cause  on  the  entire  route,  if  the 
regular  rate  was  charged,  so  that 
there  would  be  no  consideration  for 
a  stipulation  exempting  It  from  such 
liability,  was  properlv  refused); 
Gulf,  etc.,  R.  Co.  V.  Brackett-Flelder 
Mill,   etc.,   Co..    (Tex.   Civ.   A.)  1«2 


SW  1191  (holding  that,  where  there 
was  substantial  evidence  that  the  de- 
lay complained  of  did  not  occur  on 
the  line  of  the  terminal  carrier,  an 
instruction  that  if  the  shipment  was 
negligently  and  unnecessarily  de- 
layed the  terminal  carrier  would  be 
liable  is  erroneous);  Missouri  Pac. 
R.  Co.  V.  Cheek,  (Tex.  Civ.  A.)  159 
SW  427  (holding  that,  in  an  action 
against  connecting  carriers  for  injury 
to  cattle,  an  Instruction  that  each  de- 
fendant was  liable,  if  at  all,  only  for 
the  loss  or  damage,  if  any,  accruing 
on  ItS'Own  line,  and  that  neither  de- 
fendant was  liable  for  any  loss  occur- 
ring on  any  other  of  the  defendants' 
lines,  was  not  defective  as  confusing 
the  terms  "occurred"  and  "ac- 
crued" ) ;  Southern  Kansas  R.  Co. 
V,  Crump,  32  Tex.  Civ.  A.  222, 
74  SW  336  (holding  that.  In  an 
action  against  two  railroads  for 
negligently  transporting  plaintiff's 
cattle,  a  charge  "  that  neither  of  de- 
fendants herein  .  .  can  be  held 
1  iable  for  damages  resulting  from 
any  acts  of  negligence.  If  any,  on  the 
part  of  plaintiff  or  other  parties  In 
charge  of  or  feeding  and  watering  or 
hauling  said  cattle/'  etc.  was  prop- 
erly refused,  as  It  did  not  limit  Buch 
negligence  to  the  acts  of  plaintifT 
or  his  representatives). 

3.  Ft.  Worth,  etc.,  R.  Co.  v.  Qar- 
llngton,  41  Tex.  Civ.  A.  S40,  92  SW 
270. 

4.  Illinois  Cent.  R.  Co.  v.  Mahon 
Live  Stock  Co.,  (Miss.)  71  S  802. 

6.  Shldlovsky  v.  Mallory  SS.  Co., 
60  Misc.  67.  Ill  NTS  778. 

6.  St.  Louis,  etc..  R.  Co.  v.  Miller. 
(Tex.  Civ.  A.)  176  SW  830. 

6%.  See  generally  Judgments  [23 
Cyc  623], 

7.  Norfolk,  etc.,  R.  Co.  v.  Crull, 
112  Va.  151,  70  SE  S21. 

FMta   not   warrantliif  Joint 


ot^That  freight  when  deliv- 


ered to  a  connecting 
damaged,  and  was  still  further  dam- 
aged while  in  its  possession,  does 
not  show  concurrent  negligence  of 
both  carriers,  warranting  Joint  judg- 
ment against  them.  Walker  v.  Zt. 
Louis,  etc.,  R.  Co..  162  Mo.  A.  374. 
142  SW  729. 

8.  Texas,  etc..  R.  Co.  v.  McCJarty, 
29  Tex.  Civ.  A.  616,  69  SW  229. 

9.  Texas  Cent.  R.  Co.  v.  Pool,  53 
Tex.  Civ.  A.  307.  114  SW  686;  Texas, 
etc..  R.  Co.  V.  Childs,  (Tex.  Civ.  A.) 
40  SW  41. 

10.  Chicago,  etc..  R.  Co.  v.  Hal- 
sell,  35  Tex.  CSV.  A.  186.  80  SW  140. 

11.  Powluttan  Steamboat  Co.  v. 
Appomatoz  R.  Co..  24  How.  (V.  S.) 
247,  16  U  ed.  «82:  Richardson  v. 
Chouteau.  87  Fed.  632;  Harp  v.  The 
Grand  Era,  11  F.  Oas.  No.  6.084,  1 
Woods  184;  Chicago,  etc.,  R.  Co.  v. 
Northern  Line  Packet  Co..  70  III.  217; 
Texas,  etc.,  R.  Co.  v.  McCarty.  29 
Tex.  Civ.  A.  616,  69  SW  229. 

[a]  Pleading  end  proof. — Plaln- 
tirr's  peaches  were  shipped  In  a  car 
which  became  disabled  on  the  line  of 
the  Initial  carrier,  whereupon  the 
peaches  were  transferred  to  another 
car  which  was  delivered  to  the  con- 
necting carrier  for  transportation  to 
destination,  and,  by  reason  of  the 
transfer,  the  peaches  were  not 
promptly  delivered  to  the  Mttpper's 
agent,  and  were  injured.  In  an  ac- 
tion for  such  Injuries,  the  Irritlal  car- 
rier sought  to  recover  over  against 
the  connecting  carrier  for  damages 
recovered  against  it  and  alleged  that 
the  connecting  carrier  had  notice  of 
the  transfer  of  the  peachea  by  an 
entry  on  the  waybill  accompanying 
the  shipment.  It  was  held  that  sucti 
allegation  was  sufTlclent  to  Justify 
proof  that  it  was  a  general  practice 
of  such  carrier,  when  the  contents  of 
a  carload  shipment  were  transferred 
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settle  the  loss,  if  it  sues  to  recover  back  must  pro- 
ceed against  the  carrier  vhich  occasioned  the  loss.^' 

The  Oarmack  axaendment  provides  that  a  common 
carrier  issuing  a  receipt  or  a  bill  of  lading  on  an 
interstate  shipment  may  recover  from  a  carrier  on 
whose  line  the  loss  or  damage  shall  liavc  been  sus- 
tained tlie  amount  of  such  loss  or  dam^;e  as  it  may 
be  required  to  pay  to  the  owners  as  evidenced  by 
any  receipt  or  judgment.  It  was  the  purpose  of 
this  statute  to  give  the  initial  carrier,  after  it  has 
been  required,  to  pay  the  loss,  a  remedy  over  against 
the  particular  carrier  causing  the  loss  for  the 
amount  paid  by  the  initial  carrier  as  evidenced  by 
any  receipt  or  judgment.**  The  right  so  granted  can- 
not be  impaired  by  any  agreement  between  the  ship- 
per or  the  holder  of  the  receipt  or  bill  of  lading  and 
any  of  the  connecting  carriers."  Under  this  amend- 
ment, in  the  absence  of  fraud  or  gross  negligence 
in  settling  with  the  shipper,  the  receipt  would  be 
sufficient  evidence  to'  justify  a  recovery  against  the 
connecting  carrier  of  the  amount  shown  thereby.^" 
And  the  bnzdcn  is  on  the  connecting  carrier,  sued 
by  tlie  initial  carrier  to  recover  the  amount  paid 
the  shipper  for  failure  to  deliver  freight,  to  prove 
alleged  fraud  by  the  initial  carrier  in  procuring  the 
receipt  relied  on  as  evidence  of  the  amount  paid 
by  it.**  Since  under  the  amendment  neither  the 
consignor  nor  the  initial  carrier  could  have  pre- 
sented any  claim  in  bankruptcy  against  a  purchaser 
of  goods,  although  the  delivering  carrier  could  have 
done  so,  in  an  action  the  initial  carrier  against 
the  delivering  carrier  for  the  amount  paid  to  the 
consi^or  for  failure  to  deliver  the  goods  shipped 
to  shipper's  order  and  delivered  without  taking  up 
the  bill  of  lading,  the  delivering  carrier  could  not 
set  oft  an  amount  which  it  claims  that  the  initial 
carrier  could  have  received  from  the  bankrupt  estate 
of  the  eons^ee.*' 

Effect  of  judgment  against  initial  carrio'.  How- 
ever, a  judgment  against  the  initial  carrier  is  not 
conclasive  as  to  the  liability  of  the  carrier  ou  whose 

in  tranfilt,  to  enter  on  the  waybill  a 
memorandum  showing  the  transfer, 
with  the  numbers  and  Initials  of  the 
cars  from  which  and  to  which  the 
transfer  was  made.  St.  Louis  South- 
western R.  Co.  V.  Wester,  <Tex.  Civ. 
A.)  96  SW  769. 

la.  Chicaeo,  etc.,  H.  Co.  v.  North- 
ern Line  Packet  Co.,  70  lU.  217;  Con- 
key  V.  Milwaukee,  etc.,  R.  Co.,  31 
Wis.  619.  11  AmR  630. 

[a}  Benson  for  rule. — person, 
as  a  eeneral  rule,  cannot  sue  any 
agent  of  his,  but  can  sue  the  person 
who  has  omitted  the  duty  or  perpe- 
trated the  wrong.  He  has  no  elec- 
tion to  sue  an  agent  who  has  per- 
formed his  entire  duty,  and  leave 
him   to   sue  another  agent   who  Ik 

fullty  of  a  failure  to  perform  his 
uty  and  who  has  produced  the  in- 
jury to  the  principal.  Chicago,  etc., 
R.  Co.  V.  Northern  Line  Packet  Co., 
70  111.  217. 

[b]  If  goods  are  lost  wUle  wait- 
ing at  taie  end  of  one  carrier  line,  for 
deUvarr  to  the  next  oarrtar,  such 
flrat  carrier,  after  responding  In 
damages  to  the  owner  or  consignee, 
must  seek  his  remedy  against  the 
next  carrier,  if  the  loss  occurred 
through  his  neglect  to  remove  the 
goods  within  due  time  according  to 
the  course  of  business  and  the  usage 
among  carriers.  Oonkey  v.  UUwau- 
kee,  etc.,  R.  Co.,  II  Wis.  619,  11  AmR 
630. 

13.  Joest  V.  Clarendon,  etc.. 
Packet  Co..  (Ark.)  183  BW  759;  Kan- 
aas.  etc.,  R.  Oo.  v.  New  York  Cent., 
etc.,  R.  Co..  110  Ark.  612.  163  SW 
171.  See  also  supra  {{  42,  172.  173, 
206,  220,  478,  858-860,  870,  896,  900, 
912. 

14.  Carlton  Produce  Co.  v,  Ve- 
lasco,  etc.,  R.  Co.,  (Tex.  Civ.  A.)  ISI 


line  the  loss  is  allied  to  have  occurred,  although 
the  latter  may  have  been  notified  of  the  action  and 
requested  to  defend  it.  The  ju^ment  is  evidence 
to  show  the  fact  of  loss  and  the  value  of  the  goods 
lost,  but  that  is  the  extent  of  its  operation." 

938]  J.  Furnishing  of  Facilities  by  Oarrier  to 
Connecting  Idnes — 1.  Li  GeneraL^  The  common- 
law  obligations  of  a  carrier  to  a  connecting  line  as 
regards  reception,  transportation,  and  delivery  of 
freight  are  the  same  as  those  existii^  between, 
such  companies  and  an  individual  shipper.^  How- 
ever, a  carrier  has  no  other  rights  or  privileges 
against  a  connecting  line  than  those  belonging  to  a 
natural  person,  unless  such  rights  and  privileges  are 
granted  by  the  charters  of  the  two  carriers.'*  And, 
at  common  law,  common  carriers  are  not  bound  to 
give  the  use  of  their  tracks  and  terminals  to  com- 
petii^  lines."  But  it  has  been  held  that  the  l^s- 
lature  may,  subject  to  constitutional  limitations, 
prescribe  reasonable  regulations  for  the  conduct  of 
common  caiTiers,  and  impose  on  railroad  companies 
operating  within  the  state  duties  in  excess  of  their 
common-law  obligations,  and  may  exercise  that 
power  through  a  commission  dtUy  constituted  for 
that  purpose.^  Whether  the  Maryland  public  serv- 
ice commission  can  require  a  carrier  to  receive,  from 
another  carrier  at  a  connecting  point,  freight  for 
delivery  at  its  own  terminals  depends  on  whether 
there  was  enough  distance  between  the  point  of 
reception  and  the  point  of  delivery  to  constitute 
a  bona  fide  further  transportation." 

[$  939]  2.  Transportation  of  Gars  of  Oonnectinc 
Carrier.'  By  constitutional  or  statutory  provisions, 
in  many  jurisdictions,  it  is  made  one  of  the  duties 
of  a  railroad  company  as  a  common  carrier  to  re- 
ceive and  transport  over  its  line  of  road  cars  of 
other  companies,^  if  the  gauge  of  the  road  is  suit- 
able, and  the  cars  are  not  defective  or  out  of 
repair,  nor  of  such  unusual  and  peculiar  construc- 
tion as  to  be  unreasonably  hazardous  or  dangerous 
to  work  with  or  to  handle."   And  in  some  states, 


SW  1187. 

16.  Kansas  City,  etc.,  H.  Co.  v. 
New  York  Cent.,  etc.,  R.  Co.,  110  Ark. 
612,  163  SW  171. 

16.  Kansas  City,  etc..  R,  Co.  v. 
New  York  Cent.,  etc,  R.  Co,,  110  Ark. 
612,  163  SW  171. 

17.  Kansas  City,  etc,  R.  Co.  v. 
New  York  Cent.,  etc.,  R.  Co.,  110  Ark. 
612.  163  SW  171. 

18.  Chicago,  etc.,  R.  Co.  v.  North- 
ern Line  Packet  Co..  70  111.  217; 
Pennsylvania  Co.  v.  Chicago,  etc.,  R. 
Co.,  44  111.  A.  182  [aft  144  111.  197,  33 
NE  415]. 

19.  See  also  Railroads  [33  Cyc 
658  et  seq];  and  supra  S!  754,  767. 

Xlnty  of  connect^ig'  carrier  to  re- 
ceive and  transport  goods  see  supra 
§  889. 

ao.  Atchison,  etc..  R.  Co.  v.  Den- 
ver, etc.,  R.  Co..  110  U.  S.  667,  4  SCt 
185,  28  L.  ed.  291;  Louisville,  etc.,  R. 
Co.  V.  Central  Stock  Yards  Co..  133 
Ky.  148.  97  SW  778.  30  KyL  18;  Shel- 
byvllle  R.  Co.  v.  Louieviile,  etc..  R. 
Co..  82  Ky.  541.  6  KyL  611;  Heddlng 
V.  Gallagher,  72  N.  H.  377,  57  A  225, 
64  LRA  811. 

ai.  Shelby vflle  R.  Co.  v.  Louis- 
ville, etc.,  R.  Co.,  82  Ky.  541.  6  KyL 
611. 

22.  State  Public  Service  Commn. 
V.  Baltimore,  etc..  R.  Co..  122  Md.  393, 
90  A  119:  State  Public  Service 
Commn.  v.  Northern  Cent.  R.  Co..  122 
Md.  356,  90  A  105. 

33.  Louisville,  etc.,  R.  Co.  v,  Cen- 
tral Stock  Yards  Co..  212  U.  S.  132. 
29  SCt  246,  63  L.  ed.  441;  State  Pub- 
lic Service  Commn.  v.  Baltimore,  etc., 
R.  Co.,  122  Ind.  313,  90  A  119;  State 
Public  Service  Commn,  v.  Northern 
Cent.  R.  Co..  122  Md.  355,  90  A  105; 
Laird  v.  Baltimore,  etc..  R,  Co.,  121 
Md.  193,  8S  A  358;  Gregg  v.  Laird, 


121  Md.  1.  87  A  1111. 

34.  State  Public  Service  Commn. 
v.  Baltimore,  etc.,  R.  Co..  122  Md. 
393,  90  A  119;  State  Public  Service 
Commn.  v.  Northern  Cent.  R.  Co.,  122 
Md.  365,  go  A  106  (discussing  Public 
Service  Law  9  18). 

SB.    See  also  supra  9  14. 

26.  Ala.— Louisville,  etc.,  R.  Co.  v. 
Boland,  96  Ala.  626  11  S  667  (under 
constitutional  provision  and  statute 
carrying  it  Into  effect  which  Imposes 
the  duty  In  totidem  verbis). 

Mich. — Michigan  Cent,  R.  Co.  v. 
Smlthson.  46  Mich.  212,  7  NW  791 
(under  statute  Imposing  duty  In  toti- 
dem verbis). 

Mo. — Thomas  v.  Missouri  Pac.  R. 
Co.,  108  Mo.  187.  18  SW  980  (under 
constitutional  provision  Imposing 
duty  in  totfdem  verbis). 

Nebr. — Chicago,  etc.,  R.  Co.  v.  Cur- 
tis, 51  Nebr.  442,  453,  71  NW  42,  66 
AmSR  456  (under  a  constitutional 
provision  "railways  heretofore  con- 
structed or  that  may  hereafter  be 
conatructe<i  in  this  state,  are  hereby 
declared  public  highways,  and  free 
to  all  persons  for  the  traivsportation 
of  th«ir  persons  and  property  there- 
on, under  such  regulations  as  may 
be  prescribed  by  law"). 

N.  Y. — Hudson  Valley  U.  Co.  v. 
Boston,  etc.,  R.  Co.,  45  Misc.  630.  92 
NYS  928  taff  106  App.  Dlv.  375.  94 
NYS  546]  (under  a  statute  requiring 
intersecting  railroads  to  receive  from 
each  other  and  forward  merchandise 
and  other  property,  and  requiring 
such  lines  to  afford  each  other  equal 
terms  for  accommodation  In  -the 
transportation  of  cars,  passengers, 
baggage,  and  freight). 

ST.  CUIcago.  etc..  B.  Co.  v.  Curtia 
51  Nebr.  442,  71  42.  66  Am^' 
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by  statate,  the  board  of  railroad  commissioners  has 
general  supervision  of  the  operation  of  railroads 
within  the  state,  and  may  make  an  order  requiring 
a  railroad  company  to  accept  for  transportation  the 
cars  of  a  private  owner  or  of  a  company  not  a 
connecting  carrier;  and  such  railroad  company  can- 
not refuse  to  transport  the  shipment  contained 
therein  unless  transferred  to  its  own  cars,  notwith- 
standing the  fact  that  the  statute  makes  reference  to 
the  transportation  of  cars  of  a  connecting  road." 
And,  although  there  is  authority  to  the  contrary," 
it  has  been  held  or  said  that,  aside  from  any  con- 
stitutional or  statutory  provision  or  special  contract 
regulating  the  terms  of  receiving  and  drawing  cars 
of  another  c£UTier,'a  railroad  company  is  bound  to 
receive  and  carry  the  cars  of  a  connecting  railroad 
company  when  tendered  under  proper  conditions.** 
The  fact  that  the  carrier  has  an  ample  number  of 
cars  of  its  own  in  which  to  ship  the  freight,  and 
that  it  would  have  to  pay  chaises  on  the  cars  ten- 
dered while  on  its  own  line,  will  not  justify  a  refusal 
to  accept  the  cars."  However,  a  connecting  car- 
rier may  of  course  refuse  to  receive  and  transport 
cars  which  are  not  in  a  suitable  condition  for  fur- 
ther movement;"  and  in  any  event  it  is  not  incum- 
bent on  companies,  in  their  duty  as  common  car- 
riers, to  move  such  cars  except  in  their  own 
routine,"  as  they  are  not  obliged  to  accept  and 
run  them  at  all  times  and  seasons,  and  not  in  the 
ordinary  course  of  bu-siness.**  Nor  does  the  duty  of 
a  carrier  to  accept  goods  at  its  station  require  it  to 
accept  ears  offered  by  competing  roads  at  arbitrary 
points  near  its  terminals  for  the  purpose  of  using 
its  terminal  station,  and  a  law  requiring  it  so  to  do 


38.  State  V.  Chicago,  etc.,  R.  Co., 
162  Iowa  317,  130  NW  802. 

[a]  GoiutitatioiLaUty  of  order  of 
nulroaa  ooninU—lon. — An  order  of  a 
state  railroad  commission  which  re- 
quires a  carrier  to  receive  on  its 
tracks  and  t«rmLnnlB  at  a  point  In 
the  state  cars  transported  over  other 
railroads  does  not  deprive  the  carrier 
of  its  property  without  due  process 
of  law,  nor  deny  to  It  the  equal  pro- 
tection of  the  law.  Vandalia  R.  Co. 
v.  Public  Service  Commn.,  182  Ind. 
297.  106  NG  371. 

39.  Oregon  Short  Line,  etc.,  R.  Co. 
Co.  V.  Northern  Pac.  R.  Co.,  61  Fed. 
168,  9  CCA  409  faff  61  Fed.  465] 
(holdlngr  that  a  statute  requiring:  a 
railroad  company  to  permit  otner 
compa.nle8  to  form  running  connec- 
tions with  it  on  fair  and  equitable 
terms  Includes  only  arrangrements  as 
to  the  time  of  arrival  and  departure 
of  trains,  and  does  not  require  car- 
riage of  freight  in  oare  In  which  it 
was  tendered  by  the  connecting  car- 
rier, and  It  wes  also  held  that  no 
such  requirement  could  be  deduced 
from  I  3  of  th«  Interstate  Commerce 
Act  (24  U.  S.  St.  at  L.  380),  mak- 
ing it  unlawful  for  any  com- 
mon carrier  to  give  "any  undue 
or  unreasonable  preference"  to  any 
person,  company,  etc.,  or  locality,  or 
particular  description  of  traffic,  and 
providing  that  auch  carriers  shall 
"afford  all  reasonable,  proper,  and 
equal  facilities  for  the  Interchange  of 
traflic  between  their  respective  lines, 
and  for  receiving,  forwarding,  and 
delivering  of  passengers  and  prop- 
erty to  and  from  their  several  lines, 
and  those  connecting  therewith,  and 
shall  not  discriminate  in  their  rates 
and  charges  between  such  connecting 
lines;  but  this  shall  not  he  construed 
as  requiring  any  such  common  carrier 
to  give  the  use  of  its  tracks  or  ter- 
minal facilities  to  another  carrier 
engaged  In  like  business"). 

30.  Ala. — liOutsvlUe,  etc..  R.  Co.  v. 
Boland,  96  Ala.  626,  11  8  667. 

111. — Toledo,  etc.,  R.  Co.  v.  Black, 
88  III.  112;  IndianapoHs,  eta,  R.  Co. 


v.  Flanlgan.  77  111.  365. 

Iowa.- — McMillan  v,  Chicago,  etc., 
R.  Co.,  147  Iowa  696,  124  NW  1089. 

Mass. — Mackln  v.  Boston,  etc.,  R. 
Co.,  136  Mass.  201,  46  AmR  456;  Ver- 
mont, etc.,  R.  Co.  V.  Fltchburg  R  Co., 
14  Allen  462,  92  AmD  786. 

Mich.' — Michigan  Cent.  R.  Co.  v. 
Smithson,  45  Mioh.  212,  7  NW  791. 

And  see  supra  S  14. 

"It  may  be  said  it  Is  a  matter  of 
common  knowledge  that  the  demands 
and  exigencies  of  ooromerce  require 
In  the  transportation  of  freight  that 
the  cars  of  one  company  shall  be 
hauled  from  the  road  of  another,  and 
that.  In  order  to  meet  this  demand, 
the  gauge  of  the  tracka  of  the  grsat 
trunK  lines  has  been  made  uniform." 
Louisville,  etc.,  R.  Co.  v.  Boland,  96 
Ala.  626,  629.  11  S  667. 

"The  primary  fact  that  must  rule 
this  controversy  is  that  the  Michigan 
Central  Railroad  Company  Is  com- 
nelled  to  receive  and  transport  over 
its  road  all  the  varieties  of  freight 
ears  which  are  offered  to  it  for  the 
purpose  and  which  are  upon  wheels 
adapted  to  Its  gauge.  It  Is  com- 
pelled to  do  so — First,  because  the 
necessities  of  commerce  demand  It. 
It  cannot  and  would  not  be  tolerated 
that  cars  loaded  at  New  York  for 
San  Francisco,  or  at  Boston  for  Chi- 
cago, should  have  their  freight  trans- 
ferred from  one  car  to  another  when- 
ever they  passed  upon  another  road. 
Time  would  be  tost,  expense  In- 
creased. Injuries  to  freight  made 
more  numerous,  and  no  correspond- 
ing advantage  accrue  to  any  one.  It 
is  compelled  to  do  so,  second,  by  Its 
own  interest.  To  attempt  to  stop 
every  car  offered  to  it  at  its  termini, 
that  the  freight  might  be  transferred 
to  Its  own  vehicles,  would  be  to  drive 
away  from  Its  line  a  large  portion 
of  its  traffic,  and  compel  It  to  rely 
upon  a  local  business  for  which  ft 
must  increase  its  charges  to  make 
up  if  possible  for  what  It  would  lose. 
But  third,  the  statute  itself  requires 
It."  Michigan  Cent.  R.  Co.  v.  Smlth- 
flon,  46  Mich.  212,  221,  7  NW  791. 


is  unconstitutional,  as  taking  property  without  due 
process  of  law."  On  refusal  of  the  carrier  to  re- 
ceive and  transport  cars  of  a  carrier  intersectii^  it, 
the  latter  is  not  remitted  to  the  railroad  commis- 
sioners for  redress,  but  the  courts  can  determine  the 
right  of  interchange,  and,  on  failure  of  the  roads 
to  agree  on  the  terms,  these  may  be  fixed  by  the 
commissioners.^'  When  a  domestic  railroad  receives 
a  cattle  car  from  a  foreign  railroad  in  another 
state  under  custom,  rules,  and  contract,  by  which 
the  domestic  road  carries  the  car  loaded  to  its  des- 
tination in  the  state  and  unloads  it,  and  must  return 
the  car  promptly  to  the  foreign  road,  but  may  load 
it  on  its  return  trip,  paying  a  per  diem  for  the  use 
of  the  car,  the  right  of  the  domestic  road  to  tbe 
use  of  the  car  is  superior  to  the  right  of  an  attach- 
ing creditor  of  the  foreign  road;  and  such  right  of 
the  domestic  road  is  not  waived  by  its  local  agent 
requesting  the  sheriff  to  remove  the  car  from  the 
tracks  of  the  domestic  road  when  he  levies  the 
attachment,  and  by  setting  the  car  on  stab  tracks 
so  as  to  be  under  the  control  and  dominion  of  the 
sheriff  under  the  orders  of  the  court." 

[$  940]  3.  Delivery  of  .Ita  Own  Oars  by  Carrier 
to  Connecting  Carrier.  In  the  absence  of  special 
contract,  a  common  carrier  is  not  required  to  per- 
mit its  cars  to  go  over  a  connectix^  line  to  continue 
the  transportation  by  another  carrier  connecting 
with  it,*"  since  the  carrier's  obligation  to  provide 
equipments  has  always  been  held  limited  to  service 
over  its  own  road."  Nor  is  it  required  to  deliver 
its  own  cars  for  transportation  over  the  line  of  a 
connecting  carrier-  by  a  statute  which  provides  that 
every  raihroad  oompany  which  shall  refuse  to  re- 

[a]  Tims  it  has  been  held  that  a 
connecting  carrier  must  accept  and 
transport  oars  delivered  to  it  for 
transportation  without  wanting  for 
the  making  of  a  new  contract,  espe- 
cially where  it  did  not  advise  tbe 
agent  of  the  shipper  that  it  would 
not  transport  the  oar  until  a  new 
contract  was  made.  McMillan  v. 
Chilcago.  etc..  R.  Co.,  147  Iowa  696, 
124  NW  1069. 

31.  Texas,  etc.,  R.  Co.  v.  Texas 
Short  Line  R.  Co.,  S6  Tex.  Civ.  A. 
387,  60  SW  667. 

33.  Nashville,  etc^  R.  Co.  v.  John- 
son, find.  A.)  106  NB  414;  Louisville, 
etc.,  R.  Co.  V.  Williams,  96  Ky.  199, 
24  SW  1.  16  KyL  648,  44  AmSR  214; 
Port  Arthur  Rice  MHlins  Co.  v.  Oulf. 
etc.  R.  Co.,  81  Tex.  Clv.  A.  7«,  12S 
SW  923. 

38.  Coup  V.  WabMh,  etc,  R.  Co., 
56  Mich.  111.  22  NW  215,  E«  AmSR 
374. 

34.  Coup   V.   Wabash   R.  Co., 
Mich.  Ill,  22  NW  216,  66  AmSR  374. 

3B,  Louisville,  etc.,  R.  Co.  v.  Cen- 
tral Stock  Yards  Co.,  212  U.  S.  132. 
145,  29  set  246,  53  L.  ed.  441  [rev  97 
SW  778,  80  KyL  18]  (where  It  was 
said:  "To  require  such  an  accept- 
ance from  a  railroad  Is  to  take  Its 
property  in  a  very  effective  sense, 
and  cannot  be  Justifled,  unless  the 
railroad  holds  that  property  subject 
to  greater  liabilities  than  those  Inci- 
dent to  its  calling  alone"). 

36.  Hudson  Valley  R.  Co.  v.  Boa- 
ton,  etc..  R.  Co.,  45  ^flsc.  620,  92  NTS 
928  [aff  106  App.  Div.  375.  94  NTS 
6461. 

87.    Dye  v.  Denver,  etc.,  R.  Co.,  98 


Kan.  676.  163  P  502. 

Pittsburgh,  etc. 


«>•  x-iiiakiurKii.  eiu.,  R.  CO.  V. 
Morton.  61  Ind.  639.  28  AmR  682: 
Oalveston,  etc..  R.  Oo.  v.  Jones,  104 
Tex.  92,  134  SW  828;  Eastern  R.  Co. 
v.  Montgomery,  (Tex.  Clv,  A.)  139 
aw  886;  Gulf,  etc..  R.  Co.  v.  State.  66 
Tex.  Civ.  A.  363,  120  SW  1028:  Hous- 
ton, etc.,  R.  Co.  V.  Buchanan,  42  Tex. 
Clv.  A.  620.  94  SW  199. 

3».  Gulf,  etc.,  R.  Co.  V.  State,  6S 
Tex.  OIv.  A.  368,  120  SW  1028. 
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eeive  and  transport  the  cars  of  any  eonnecting  rail- 
road, or  to  transport  and  deliver  the  ears  destined 
to  any  point  on  the  line  of  any  eonnectii^  carrier, 
shall  be  guil^  of  diacrimination."  A  state  consti- 
tutional provision,  that  a  carrier  must  deliver  its 
cars  to  connecting  carriers  without  providinur  for 
adequate  protection  for  their  return  or  compensa- 
tion for  their  use,  amounts  to  a  taking  of  property 
without  due  process  of  law  within  the  meaning  of 
the  fourteenth  amendment  of  the  federal  consti- 
tution;*^ and  the  want  of  adequate  provisions  for 
the  carrier's  protection  and  compensation  in  the 
state  constitution  itself  cannot  be  cured  by  insert- 
ing them  in  judgments  under  the  constitutional  pro- 
vision.*' 

941]  K.  Proceedings  to  Compel  Carriers  to 
Hake  Ooniwctions.  In  Venoont  under  a  statute 
providing  that,  where  the  officials  of  two  railroads 
which  cross  or  connect  cannot  agree  as  to  terms 
relating  to  the  transfer  and  carriage  of  goods,  de- 
livery of  can,  etc.,  either  road  may  petition  for 
appointment  of  commissioners  to  make  an  award,  a 
petition  will  not  be  dismissed  because  no  recog- 
nizance for  costs  is  given  by  the  petitioner,  no  such 
leeognizanee  being  required  by  the  statute.*" 
In  Virginia  under  a  statute  which  provides  that 


railroad  commissioners  may  commence  proceedings 
against  any  carrier  which  has  failed  to  miake  connec- 
tions with  other  railroads  after  the  commissioners 
have  requested  such  roads  to  make  such  connections, 
where  one  of  two  railroads  refuses  to  comply  with 
the  commissioner's  request  to  make  connections, 
the  other  railroad,  although  it  has  complied  with 
the  request,  is  a  proper  party  to  proceedings  to 
compel  the  roads  to  make  connections,  since  all  the 
parties  should  be  before  the  court  in  order  that  all 
matters  in  dispute  may  be  determined  and  a  judg- 
ment binding  on  both  corporations  be  rendered;**  it 
has  been  held,  however,  that  a  judgment  in  proceed- 
ings under  a  statute  of  this  state  authorising  the 
circuit  court  to  order  connecting  railroad  lines  to 
make  connections,  which  fixes  a  schedule  for  certain 
connecting  trains,  to  be  in  effect  if  the  companies 
fair  to  agree  on  the  schedule  making  a  desired  con- 
nection, is  erroneous,  unless  it  provides  that  the  con- 
necting roads  may  afterward  agree  on  a  schedule 
not  in  conflict  with  the  law.*° 

In  Texas  it  has  been  held  that,  where  a  railroad 
company  wrongfully  refused  to  exchange  business 
with  a  foreign  company,  it  may  be  required  to  dis- 
charge its  duties  by  mandamus  or  injunction.*" 


XXVI.  PENALTIES*' 


9^]  A.  In  GeneiaL  In  most  jurisdictions 
statutes  have  been  enacted  which  impose  penalties 
on  common  carriers  for  various  acts  and  omissions 
in  violation  of  their  duties  and  obl^iations  as  com- 
mon carriers.  A  state  has  undoubted  power  to 
impose  penalties  on  common  carriers  for  failure  to 
discharge  their  public  duties,^  and  the  penalties 
may  be  made  sufficiently  heavy  to  compel  obedience 
to  administrative  orders  of  a  state  railroad  com- 
mission.*^ But  the  penalties  must  not  be  so  enor- 
mous that  the  carrier  is  prevented  from  resorting 
to  the  courts  to  determine  the  validity  of  the  stat- 
ute imposing  the  penalty,"  and,  as  subsequently 
shown,  state  l^slation  imposing  penalties  is  in- 


operative BO  far  as  interstate  shijunenta  are  con- 
cerned, sinoe  tiie  enactment  of  the  Carmaek  amend- 
ment."'^ Statutes  have  also  been  enacted  which 
impose  ^nalties  on  shippers  for  a  dereliction  of 
duty  wluoh  they  owe  the  carrier.  These  various 
statutes  and  their  operation  are  considered  in  detail 
in  subsequent  sections."* 

943]  B.  Oonsmetion  of  Statntes.  In  common 
with  other  penal  statutes,"  statutes  of  the  char- 
acter under  consideration  must  be  given  a  strict 
construction,"  and  cannot  be  extended  to  cases  not 
within  the  Ic^Iative  intent  or  the  evil  intended  to 
be  remedied,    although  the  acts  are  in  themselves 


40,  Tborapaon  v.  Missouri,  tttc,  R. 
Co^  108  Tex.  372,  12S  fiW  Ml,  128 
SW  109.  Sea  al«o  Oulf,  etc.,  R.  Co. 
T.  State,  6S  Tex.  Civ.  A.  85S.  120  SW 
1028  (where  It  w«u8  Iteld  that  a  rail- 
road company  could  not  be  required, 
under  the  statute  In  question,  to  de- 
liver Its  own  cars  to  a  connecting 
tine,  unless  provision  should  be 
made  for  compensation  for  the  use  of 
the  cars  and  also  provision  for  their 
safe  return  to  the  owner). 

■41.  Louisville,  etc.,  R.  Co.  v.  Cen- 
tral Stock  Yards  Co.,  212  U.  S.  132, 
29  set  246.  63  L.  ed.  441  [rev  133  Ky. 
148,  97  SW  778,  30  KyL  18]. 

43.  Louisville,  etc.,  R.  Co.  v.  Cen- 
tral Stoch  Yards  Co.,  212  U.  S.  132, 
144,  29  set  246,  63  L.  ed.  441  [rev  97 
SW  778.  30  KyL  18]  (where  it  was 
said:  "The  law  Itself  must  eave  the 
parties'  rights,  and  not  leave  them 
to  the  discretion  of  the  courts  as 
such"). 

43.  Rutland  R.  Co.  v.  Bellows 
Palls,  etc.,  R.  Co.,  73  Vt.  20.  60  A 
636. 

44.  Southern  R.  Co.  v.  Com..  98 
Va.  768.  37  SE  294. 

45.  Southern  R.  Co.  v.  Com..  98 
Va.  7B8.  87  SE3  294. 

46.  Texas  Mexican  R.  Co.  v.  State, 
(Tex.  Civ.  A.)  174  SW  298. 

«7.  PmaltUs  for  violations  of 
nuulttm*  Bhtovlnf  reffnlatloas  see 
Shipping:  [86  Cyc  20]. 

48.  Louisville,  etc..  R.  Co.  v.  Ten- 
nessee R.  Cotnmn.,  19  Fed.  679;  Gar- 
rison V.  Southern  R.  Co..  150  N.  C. 
i7S.  64  SB  678;  Wall-Huske  Co.  v. 
Southern  R.  Co..  147  N.  C.  407,  61  SE 
277;  Stone  v.  Atlantic  Coast  Line  R. 
Cc  144  V.  C.  220,  60  SB  9S2. 


40.  Wadley  Southern  R.  Oo.  v. 
aeoTKla,  226  t7.  8.  8S1,  36  8Ct  214.  59 
L.  ed.  406  [afF  U8  6a.  440,  71  SEl 
7401. 

50.  Oarrlson  v.  Southern  R.  Co., 
160  N.  C.  676,  64  SE  678.  See  also 
Infra  I  961,  text  and  note  98,  i  994 
text  and  note  14. 

51.  See  Infra  I  944. 

Sfl.    See  infra  I  946  et  seq. 

68.  See  Penalties  [38  Cyc  1331  et 
seq];  and  Statutes  [36  Cyc  11721. 

54.  U.  S.~U.  S.  V.  Harris.  ITI  V. 
3.  306,  20  act  609,  44  L.  ed.  788. 

Iowa. — Clark  v.  American  Express 
Co.,  130  Iowa  254,  106  NW  642;  Jol- 
ley  V.  Chicago,  etc.,  R.  Co..  119  Iowa 
491,  93  NW?56. 

Mass. — Com.  v.  Worcester,  etc.,  R. 
Co..  124  Mass.  661. 

Mich. — Van  Camp  v.  Mlchtsan 
Cent.  R.  Co.,  137  Mich.  467,  100  NW 
771;  Crosby  v.  Pere  Marquette  R. 
Co..  131  Mich.  288.  91  NW  124. 

Mo. — E,  R.  Darlington  Lumber  Co. 
V.  Missouri  Pac.  R.  Co..  243  Mo.  224. 
147  SW  1052. 

N.  Y. — Gasper  v.  New  York  City  R. 
Co..  61  Misc.  43,  99  NYS  904. 

N.  C. — Alexander  v.  Atlantic  Coast 
Line  R.  Co..  144  N.  C.  93.  56  SE  697; 
Whitehead  v.  Wllmiinston,  etc.,  R. 
Co..  87  N.  C.  255. 

S.  C. — Brown  v.  Atlantic  Coast 
Line  R.  Co..  91  S.  C.  377.  74  SE  764; 
Mills  V.  Southern  R.,  82  S.  C.  242, 
64  SE  238;  Macon  v.  Southern  R.  Co., 
81  S.  C.  167,  62  SE  8;  Rlppy  v. 
Southern  R.  Co..  80  S.  C.  624,  61  SE 
976;  Johnson  v.  Seaboard  Air  Line 
R..  73  S.  C.  36.  62  SE  644. 

Tenn. — ^Parks  v.  Nashville,  etc.,  R. 
Co.,  IS  Lea  1,  49  AmR  666. 


Tex. — Taxaa,  etc.,  R.  Co.  v.  HuKhea, 
99  Tex.  633.  91  SW  667:  Houston! 
etc.,  R.  Co.  V.  Campbell,  91  Tex.  651, 
46  SW  2,  43  LRA  226;  Schloss  v. 
Atchison,  etc.,  R.  Co.,  86  Tex.  601,  22 
SW  1014;  Gulf,  etc„  R.  Co.  v.  Dwyer, 
84  Tex.  194,  19  SW  470:  Gulf,  etc.. 
R.  Co.  V.  Louis  Werner  Store  Co.,  68 
Tex.  Civ.  A.  284.  181  SW  668;  Texar- 
kana.  etc.,  R.  Co.  v.  Sabine  Tram  Co., 
(Clv.  A.)  129  SW  198;  Texas,  etc.,  R. 
Co.  V.  Taylor.  64  Tex.  Olv.  A.  419,  118 
SW  1097;  Texas,  etc,  R.  Co.  v. 
Blocker,  48  Tex.  Clv.  A.  100,  106  SW 
718;  Houston,  etc.,  R.  Co.  v.  Bu- 
chanan, 42  Tex.  Clv.  A.  620.  94  SW 
199:  Houston,  etc.,  R.  Co.  v.  Brown. 
87  Tex.  Clv.  A.  696,  86  SW  44;  Texas, 
etc.,  R.  Co.  V.  Barrow,  81  Tex.  Clv. 
A.  611.  77  SW  643. 

"The  spirit  of  the  rule  Is  that  of 
tenderness  and  care  ,fOT  the  rights 
of  Individuals,  and  It  must  always  be 
taken  that  penalties  are  Imposed  by 
the  legtslatlve  authority  only  by 
clear  and  explicit  enactments."  Hlnes 
V.  Wllmlnsfton,  etc..  R.  Co..  95  N.  C. 
434,  438,  59  AmR  260. 

"It  is  familiar  learning  that  penal 
statutes  must  be  stnictly  construed, 
and  the  plaintiff,  before  he  is  enti- 
tled to  recover  the  penalty,  must 
bring  his  case  strictly  within  the 
language  and  meaning  of  the  statute. 
They  must  be  construed  sensibly,  aa 
all  other  Instruments,  but  not  liber- 
ally, so  as  to  stretch  their  meaning 
beyond  what  the  worde  will  war- 
rant." Hamlet  Grocery  Co.  v. 
Southern  R.  Co.,  170  N.  C.  241,  248, 
87  SE  67. 

55.  Stewart  v.  Metronolltan  St.  R. 
Co.,  SO  Misc.  606,  U  NTS  414v  Hlnes 
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wrongful.'^  If  there  is  reasonable  doubt  arising  as 
to  whether  the  acts  charged  to  have  been  done  are 
within  its  meaning,  the  party  of  whom  the  penalty 
is  demanded  is  entitled  to  the  benefit  of  that  doubt." 
This  rule,  however,  is  never  to  be  applied  so  strictly 
as  to  defeat  the  clear  intention  of  the  legislature, 
and,  if  the  intention  to  impose  the  penalty  clearly 
appears,  that  is  sufficient,  and  must  prevail.^ 

944]  C.  Effect  of  Carmack  Ainendment  on 
State  Legislation  B«Iating  to  Penalties."^  As  here- 
tofore shown,  the  Carmack  amendment  oovera  the 
entire  field  of  interstate  shipments  and  supersedes 
all  state  legislation  on  the  subject,"  It  follows 
that  state  legislation  impeding  penalties  on  common 
carriers  for  acts  of  omission  or  commission  con- 
stituting a  breach  of  their  duty  as  common  carriers 
is  void  and  inoperative  so  far  as  interstate  ship- 
ments are  concerned."^  Inhibitivc  legislation  of 
congress  is  not  essential  to  exclude  that  of  the  state 
on  incidental  matters  relating  to  interstate  com- 
merce with  respect  to  which  both  had  a  eoncurrent 
power,  it  being  sufBcient  so  to  do  if  the  congres- 
sional legislation  occupies  the  field  of  legislation.^' 

945]  D.  Acta  for  Whidi  Penalties  Imposed — 
1.  Unjust  Discriminatioii — a.  Against  Shippers — 
(1)  la  General.  In  a  number  of  states,  and  also 
by  the  United  States,  statutes  have  been  enacted 
which  impose  penalties  on  carriers  for  unjust  dis- 
crimination against  shippers.^  State  statutes  of 
this  character  embrace  all  carriers  doing  business 
in  the  state,  whether  incorporated  under  the  laws 
of  the  state  or  not,**  but  they  have  been  held  not 
to  apply  to  receivers  operatii^  a  railroad."  Where 


a  statute  relating  to  express  companies  was  in- 
tended, as  to  express  companies,  to  cover  the  entire 
field  covered  by  an  act  of  the  same  legislature  re- 
lating to  railroads,  and  does  not  authorize  the 
recovery  of  a  penalty  by  private  individuals,  the 
penalty  provision  of  the  railroad  act  does  not  refer 
to  express  companies,  notwithstanding  a  provision 
that  all  laws  prescribed  for  railroads,  in  so  far  as 
applicable,  shall  apply  to  express  companies;  and 
hence  an  individual  cannot  recover  from  an  express 
company  for  extortion  and  discrimination  in  rates 
the  penalty  prescribed  by  the  railroad  act."  Such 
statutes  have  been  held  to  apply  both  to  shipments 
in  carload  lots  and  to  smaller  shipments;"  but  they 
are  not  intended  to,  and  do  not,  apply  to  interstate 
shipments."*  If  construed  to  apply  to  interstate 
shipments,  they  would  to  that  extent  be  void.""  Like 
all  penal  statutes,  they  are  subject  to  strict  con- 
struction." If  the  word  "willful"  is  used  in  the 
statute  as  descriptive  of  the  offense  i^ainst  which 
the  penalty  is  denounced,  the  discrimination  must 
be  unjust  and  willful  to  render  the  carrier  liable 
for  the  penalty.'*  And  even  in  the  absence  of  such 
descriptive  word  there  is  no  liability  under  the  stat- 
utes, unless  there  is  some  undue  preference,  some 
unjust  or  unreasonable  discrimination;  so  long  as 
those  who  are  in  substantially  the  same  situation 
with  reference  to  the  carrier  and  the  commodity  to 
be  shipped  are  treated  with  the  same  consideration 
and  accorded  the  same  privil^es,  there  is  no  actual 
discrimination."  Nor  can  there  be  any  actual  dis- 
crimination between  those  whose  situation  and  rela- 
tions to  the  carrier  with  reference  to  the  commodity 


V.  Wilmington,  etc.,  R.  Co.,  93  N.  C. 
434,  59  AmR  250;  Missouri,  etc..  R. 
Co.  V.  Thompson,  55  Tex.  Civ.  A.  12, 
118  SW  618  [rev  on  other  grounds 
126  SW  2571. 

66.  San  Antonio,  etc..  R.  Co.  v. 
Strlbling,  99  Tex.  319,  89  SW  963. 

B7.  GoodRpeed  v,  Ithaca  St.  R,  Co., 
184  N.  Y.  351,  77  NB  392  (a  passen- 
ger case):  Chase  v.  New  York  Cent. 
R.  Co.,  26  N.  Y.  623;  Wysockl  v.  Erie 
R.  Co.,  155  App.  r>iV.  798.  140  NYS 
950;  HItios  v.  Wilmington,  etc.,  R. 
Co..  95  N.  C.  434.  59  AmR  250. 

58.  St.  Louis,  etc..  R.  Co.  v.  Free- 
man, (Ark.)  128  SW  1024;  St.  Louis, 
etc.,  R.  Co.  V.  Waldrop.  (Ark.)  123 
SW  778;  Hlnes  v.  Wilmington,  etc, 
R.  Co.,  95  N.  C.  434,  59  AmR  260. 

"While  penal  statutes  are  to  be 
construed  strictly  as  against  the 
party  against  whom  they  are  en- 
forced, they  are  not  to  be  so  con- 
strued as  fco  make  them  of  no  force 
and  effect."  Garrison  v.  Southern  R, 
Co..  160  N.  C.  676,  587,  64  SE  678. 

"A  strict  construction  does  not 
mean  an  unreasonable  one;  nor  does 
it  warrant  the  Court  in  denying  to 
litigants  by  construction  a  remedy 
which  the  legislature  evidently  in- 
tended they  should  have  for  the  en- 
forcement and  protection  of  their 
rights  agalnfit  the  indifference  or 
negligence  of  carriers."  Brown  v. 
Atlantic  Coast  'I..ine  R.  Co.,  91  S.  C. 
377.  379.  74  SE  754. 

69.  Applloatiou  to  spMilal  atata* 
tory  provuions  see  infra  ()  963,  971, 
980.  982,   991,  1006. 

60.  See  supra  j  42. 

61.  Charleston,  etc.,  R.  Co.  v, 
Varnvllle  Furniture  Co..  237  U.  S. 
597,  35  set  716.  59  L,.  ed.  1137  [rev 
98  S.  C.  63,  79  SE  700,  and  dlst  At- 
lantic Coast  lilne  R.  Co.  v.  Mazursky, 
216  U.  S.  122,  30  set  S78.  64  L.  ed. 
4111  (a  case  decided  before  the  Car- 
mack nmendment):  Chicago,  etc.,  R. 
Co.  v.  Hardwlck  FBurmerB'  El.  Co.,  226 
U.  S.  426.  38  set  174.  67  L.  ed.  284. 
46  T..RAMS  203  [r^  llO  Minn.  21.  124 
NW  819.  19  AnnOns  1088]:  Southern 
R.  Co.  V.  Reid.  222  U.  S.  424,  82  SCt 


140,  56  ti.  ed.  267;  Blalock  Hardware 
Co.  V.  Seaboard  Air  Line  R.  Co.,  170 
N.  C.  396,  86  SE  1026;  Trakas  v. 
Southern  R.  Co.,  102  S.  C.  211,  86  SB 
492;  J.  S.  Pinkussohn  Cigar  Co.  v. 
Clyde  SS.  Co.,  101  S.  C.  429,  86  SE 
1060;  Meetze  v.  Southern  Express 
Co.,  91  S.  O.  379,  74  SE  823. 

62.  Southern  R.  Co.  v.  Rc!d.  222 
U.  S.  424,  32  SCt  140.  56  L.  ed.  257. 

63<    See  statutory  provisions. 

[a]  OonstltatioiiaUtT. — Tenn.  Act 
March  30,  1883,  establishing  a  rail- 
road commission  to  prevent  the  tak- 
ing of  unjust  and  unreasonable  com- 
pensation, and  the  making  of  unjust 
and  unreasonable  discrimination,  la 
unconstitutional,  because  its  provi- 
sions were  too  Undeflnlte  and  uncer- 
tain to  sustain  a  suit  for  the  penal- 
ties Imposed,  and  did  not  sufHciently 
describe  the  offense  therein  de- 
scribed, but  left  to  the  jury  to  deter- 
mine from  the  proof  whether  the  dif- 
ference in  rates  amounted  to  dis- 
crimination, or  whether  the  charges 
were  unjust  and  unreasonable,  mak- 
ing the  guilt  or  innocence  of  the  ac- 
cused depend  on  the  finding  of  a 
jury.  Loutaville,  etc.,  R.  Co.  v.  Ten- 
nessee R.  Commn..  19  Fed.  679. 

[b]  Waiver  of  unjtuit  dlsorlmlaa- 
tlon.— Where  a  shipper  at  a  station 
having  no  freight  agent  leaves  car- 
loads of  lumber  to  be  shipped,  with 
directions  that  thev  be  routed  over 
a  specified  connecting  Hne,  and  the 
conductor  taking  up  the  oars,  at  the 
instance  of  the  company,  disregards 
the  Instructions,  and  leaves  bills  of 
ladling  routed  over  a  different  con- 
necting line,  there  Is  no  waiver  of 
right  to  insist  that  the  change  In 
routing  wa.-*  an  unjust  discrimina- 
tion, under  Rev.  St.  (1896)  arts  4574, 
4575.  by  accepting  the  bill  of  lading 
as  so  left.  Thompson  v.  Misnourf, 
etc.,  R.  Co..  103  Tex.  872.  126  SW  257, 
128  SW  109  [rev  66  Tex.  Civ.  A.  12, 
118  SW  618], 

64.  Htnes  v.  Wilmington,  etc..  R. 
Co.,  95  N.  C.  434,  EB  AmR  250:  Qulf. 
etc..  R.  Co.  v.  Barry,  (Tex.  Civ.  A.) 
46  SW  814. 


66.  Bonner  v.  Franklin  Co-op. 
Assoc.,  4  Tex.  Civ.  A.  166.  28  SW  817. 

66.  Helm  v.  Wells,  (Tex.  Civ.  A.) 
177  SW  134. 

67.  Quanah,  etc.,  R.  Co.  v,  R.  D. 
Jones  Lumber  Co..  (Tex.  Civ.  A.)  178 
SW  858. 

68.  McLean  v.  Charlotte,  etc.,  R. 
Co.,  96  N.  C.  1,  4  SE  769. 

68.  McLean  v.  Charlotte,  etc..  R. 
Co.,  96  N.  C.  1,  4  SE  769.  See  also 
Bupni  9  944. 

70.  Blair  v.  Sioux  City.  etc..  R. 
Co.,  109  low*  369,  80  NW  678;  Com. 
v.  Worcester,  «tc.,  R.  Co.,  124  Uasa. 
661;  St.  Lmilis  Southwestern  R.  Co.  v. 
Hill.  97  Tex.  606,  80  SW  368.  And 
see  supra  f  943. 

[a]  Xnie  npUed,<— (1)  Intereet  Is 
not  recoveruble  on  the  treble  dam- 
ages Imposed  by  the  stBtute  as  a 
penalty  for  unjust  discrimination  la 
charges  by  a  railroad  company. 
Blalr  v.  Sioux  City,  etc.,  R.  Co.,  109 
Iowa  369,  80  NW  673.  (2)  Mass. 
St.  (1874)  c  372  I  140,  prohibiting 
any  railroad  corporation  from  charg- 
ing or  receflving  more  for  transport- 
ing freight  "to  any  station  on  Us 
road"  than  for  transporting  "the  like 
class  and  quantity  of  freight  from 
the  same  original  point  of  departure 
to  a  station  at  a  greater  distance  on 
its  road  in  the  same  direction"  ap- 
plies to  trans iwrtatHon  over  Its  own 
road,  and  not  over  other  railroads, 
for  which  It  charges  and  receives 
nothing  except  as  collecting  agent  of 
other  corporations.  Com.  v.  Worces- 
ter, etc.,  R.  Co.,  124  Mass.  661. 

71.  Woodhouse  v.  Rio  Grande  R. 
Co.,  67  Tex.  416,  3  SW  323;  Texas, 
etc..  R.  Co.  v.  Langsdale.  (Tex.  Civ. 
A.)  30  SW  681. 

[a]  A  "wUlfnl"  ftot  of  dlserimiua. 
tlcm  in  freight  charges  is  an  act 
done  "knovrlngly  or  intentionally, 
and  without  reasonable  ground  for 
believing  it  to  be  lawful?*  Galves- 
ton, etc..  R.  Co.  v.  Bowman.  (Tex. 
Civ.  A.)  25  SW  140,  141. 

7a.  Choctaw,  etc..  R.  Co.  v.  State, 
78  Ark.  378,  84  SW  602,  92  SW  26. 


For  later  emwtm,  developmeBts  and  oluuvee  In  the  law  see  cumulative  Annotations,  same  title,  pageuid  note  number. 
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to  be  shipped  are  so  different  as  to  justify  or  demand 
a  difference  in  treatment."  Where  a  carrier  raises 
the  rate  for  transporting  a  certain  commodity  and 
agrees  to  carry  for  one  shipper  at  the  old  rate  under 
eonU'acts  already  made  by  it,  but  refuses  so  to  do 
for  another  shipper,  it  is  guilty  of  unjust  discrimi- 
nation and  becomes  liable  for  the  penalty  imposed 
by  the  statute.''*  Under  a  statnte  providing  that 
every  railroad  comiwny  failii^  to  reeeive,  trans- 
port, and  deliver  freight,  vithout  delay  or  discrimi- 
nation, d^tined  to  any  point  on  the  line  of  a 
connectii^  carrier,  shall  be  guilty  of  unjust  dis- 
crimination, a  railroad  company  becomes  liable  for 
the  penalty  imposed  where  it  fails  to  comply  with 
a  contract  of  shipment  binding  it  to  transport 
jii^ods  to  a  designated  station,  and  which  states  the 
ultimate  destination  as  a  statim  on  ia  connecting 
carrier's  line,  but  carries  the  shipment  b^ond  the 
designated  station  and  there  delivers  it  to  another 
connecting  carrier.^"  A  carrier  renders  itself  liable 
for  the  penalty  provided  fay  this  statute  where  the 
,  wrongful  act  committed  by  it  consists  not  in  fuliim; 
or  refusing  to  deliver  the  freight  to  its  eonneeting 
carrier  but  in  exacting  from  the  latter  as  a  condi- 
tion on  which  it  should  receive  freight  that  the 
same  should  be  transported  over  a  different  route 
from  that  selected  by  the  shipper.^"  The  words, 
"transported  in  the  same  direction,*'  etc.,  used  in 
a  statute  imposing  on  railroad  companies  a  penalty 
for  discrimination  in  fre^ht  rates,  mean  the  direc- 
tion in  which  the  freights  are  carried  from  the  place 
where  the  shipment  is  made,  and  embrace  all 
branches  of  the  road  in  that  direction,  if  used  in 
connection  with,  and  as  a  part  of,  the  same  road.^^ 
If  a  discriminating  charge  is  made  against  the  ship- 
per, the  liability  for  the  penalty  attaches,  althoi^h 
the  charge  was  not  actually  paid.™  There  may  be 
unju3t  discrimination  between  shippers  without 
charging  more  than  the  rate  approved  by  the  rail- 
road commission.''  The  fact  that  the  privileges 
allowed  to  the  favored  party  may  be  withdrawn  at 
any  time  constitutes  no  defense  to  an  action  to 


recover  the  pemUty.**  The  carrier  eannot  set  up 
in  jnstifieatiou  of  the  lower  ratea  a  contract  wiui 
the  party  in  whose  favor  they  were  made,  whereby, 
in  consideration  of  the  lower  rates,  such  party  re- 
leased the  eurior  from  an  nnexploinable,  inde&nite, 
and  unadjusted  elaim  for  damages  arising  from  a 
tort."^  A  statute  which  i)rohibits  the  charging  of 
more  for  a  short  than  for  a  long  distance  ap- 
plies, although  by  the  original  contract  of  carriage 
the  merchandise  was  to  be  carried  to  a  station  be- 
yond that  at  which  it  was  left."  Where  the  statute 
is  directed  against  discrimination  between  locali- 
ties by  unequal  charges  for  the  same  truisporta- 
tion  in  the  same  direction  over  equal  parts  of  its 
road,  the  state  in  an  action  to  recover  a  penalty  need 
not  prove  a  personal  discrimination  and  a  personal 
injury  as  between  individuals  or  classes,  it  being 
sidBcien^  merely  to  prove  a  discrimination  as  be- 
tween localities,  omitting  specific  evidence  of  its 
effect  on  different  individuals.'' 

[%  946]  (2)  Actioufl.  The  action  for  penalties 
under  consideration  is  held  to  be  ex  delicto.'* 

Juiisdictioil.  An  action  based  on  a  state  statnte 
to  recover  a  penalty  for  unjust  discrimination  can- 
not be  brought  in  the  courts  of  another  state.'' 

Oonditions  precedent.  There  being  nothing  in  the 
statute  requiring  notice  to  be  given  in  cases  of  un- 
just discrimination,  the  giving  of  sucli  notice  is  not 
a  condition  precedent  to  a  right  of  action  to  re- 
cover a  penalty  for  unjust  discrimination.^" 

Statnte  of  Ihoitations.  Tlie  time  within  which  an 
action  to  recover  a  penalty  must  be  brought  is  gov- 
erned by  varying  provisions  in  the  different  juris- 
dictions."' Under  the  federal  statute,  the  action 
must  be  brought  within  five  years."'  Under  a  Kan- 
sas statute,  the  action  is  barred  in  one  year.'* 

Petition  or  declaration.  To  authorize  a  recovery 
of  a  penalty  for  unjust  discrimination  it  is  neces- 
saiy*°  and  sufficient  for  plaintiff  to  state  the  facts 
which  bring  his  case  clearly  within  the  statute." 
The  declaration  should  show  a  discrimination  and 
that  such  discrimination  was  unjust.*^  It  is  not  neces- 


78.  Choctaw,  etCy  Tl.  Co.  v.  State, 
73  Ark.  373,  84  SW  602,  S2  SW  26. 
See  alBO  supra  9  749. 

[a]  BtiU  applied. — Where  all 
shippers  In  the  same  situation  at  a 
given  point  on  a  railroad  are  treated 
alike  In  the  matter  of  furnishing 
coal  cars,  the  mere  ftict  that  ship- 
pers who  own  spur  tracks  are  fur- 
nished cars  in  preference  to  those 
who  do  not  own  tracks,  but  require 
the  use  of  the  railroad's  sidetracks 
which  are  needed  by  the  railroad  to 
conduct  Its  jreneral  bualncss  and 
serve  the  public,  does  not  constitute 
a  violation  of  the  act  of  Mm-ch  11, 
1S99  (Acts  riS99]  p  82  c  53),  pro- 
viding a  penalty  for  unlawful  dls- 
orfm4natlon.  Choctaw,  etc.,  R,  Co.  v. 
State,  73  Ark.  373,  84  SW  502,  92  SW 
26  [foil  Harp  v.  Choctaw,  etc.,  R. 
Co.,  126  Fed.  446.  61  CCA  405]. 

[b]  Oonipatltioit. — A  failure  on 
the  part  of  a  railroad  company  to 
furnish  faciUtles  for  forwarding  all 
cotton  offered  at  a  terminal  point  on 
its  line  where  there  was  no  compe- 
tition, when  It  furnished  aufflclent 
transportation  at  competing  points 
In  a  season  when  the  slllpments  of 
cotton  were  unexpectedly  heavy,  did 
not  amount  to  an  unjust  dlocrimlna- 
tlon.  Little  Rock,  etc.,  R.  Co.  v. 
Oppenhelmer.  64  Ark.  271,  48  SW  150, 
44  L.RA  353. 

O  en  Tally  m  to  effeot  of  eOBpetl- 
tlan  on  miestion  of  dlsevfanlnatfoa 
see  supra  56  760.  786. 

74.  Louisville,  etc.,  R.  Co.  v. 
Crown  Coal  Co..  43  111.  A.  228. 

78.  San  Antonio,  etc.,  R,  Co.  v. 
Stribllng,  99  Tex.  319.  89  SW  968. 
And  see  Inman  v.  St.  Louis  South- 
westam  R.  Co.,  14  Tex.  Civ.  A.  29.  »7 


SW  37  (holding  that,  where  the  state 
commission  has  fixed  the  through 
rate  twtween  certain  points  over 
connecting  lines,  and  one  of  them 
wrongfully  refuses  to  accept  goods 
for  snipment  consigned  to  or  routed 
over  the  other  connecting  line  to  a 
point  of  destination,  it  Incurs  the 
penalties  Imposed  by  auch  statute). 

76.  Thompson  v.  Missouri,  etc.,  R, 
Co..  103  Tex.  372,  126  SW  257.  128 
SW  109  [rev  66  Tex.  Clv.  A.  12,  118 
SW  61817 

[a]  'VellTw"  eonstnud. — The 
word  "deliver"  in  the  statute  should 
be  construed  .to  mean  more  than 
physical  delivery,  and  hence  the  fact 
that  freight  was  delivered  to  the  des- 
ignated connecting  carrier,  but  not 
controlled  and  routed  on  its  own  line 
because  of  the  action  of  the  Initial 
carrier,  was  a  dlscnl  ml  nation  by  the 
indtlal  carrier.  Thompson  v.  Mis- 
souri, etc..  R.  Co.,  103  Tex.  872.  126 
SW  257,  128  SW  109  [rev  65  Tex. 
Clv.  A.  12.  118  SW  618], 

77.  Hines  v.  Wilmington,  etc.,  R. 
Co.,  95  N.  C.  434.  69  AmR  250  (where 
It  was  sadd:  "If  the  corporation 
should  use  two  or  more  distinct  rail- 
roads, not  In  connection,  it  may  be 
that  It  could  have  a  different  and 
distinct  class  of  charges  for  each  of 
its  roads"). 

78.  Hines  v.  Wilmington,  etc..  R. 
Co.,  95  N.  C.  434,  446,  59  AmR  260. 

79.  Roberts  v.  St.  Louis,  etc.,  R. 
Co.,  (Ark.)  130  SW  631;  Houston, 
etc.,  R.  Co.  V.  Lone  Star  Salt  Co.,  19 
Tex.  av.  A.  676,  48  SW  619. 

80.  Butchers',  etc..  Stock -Tarda 
Co.  V.  LoutevHlle,  etc.,  R.  Co.,  67  Fed. 
86.  14  CCA  290. 

81.  Union  Pao.  R.  Co.  v.  Taggart, 


149  U.  S.  698,  13  SCt  977,  37  L.  ed. 
905;  Union  Pac.  R.  Co.  v.  Goodrldge, 
149  U.  S.  680,  13  SCt  970,  37  L  ed. 
986. 

83.  Osgood  V.  Concord  R.  Co.,  63 
N.  H.  255. 

83.  Illinois  Cent.  R.  Co.  v.  Peo., 
121  111.  304.  311,  12  NE  670  (where, 
after  adverting  to  the  provisions  of 
the  statute,  it  was  said:  "Obviously. 
It  la  as  certainly  violated  when  all 
are  compelled  to  pay  for  transporta- 
tion for  the  shorter  distance  a  rate 
equal  to  or  greater  than  that  charged 
for  the  same  transportatfton,  In  the 
same  direction,  for  the  longer  dis- 
tance, as  where  one  or  a  few  indi- 
viduals are  compelled  to  do  so"). 

84.  Illlnotts  Cent.  Trust  Co.  v.  Chi- 
cago, etc.,  R.  Co..  1'56  Iowa  104.  135 
NW  721.  See  also  Penalties  [30  Cyc 
1344]. 

86.  Langdon  v.  New  Tork,  etc.,  R. 
Co.,  68  Hun  122.  11  NTS  614  taff  9 
NTS  2451.  See  also  Penalties  [30 
Cyc  1347]. 

86.  Woodhouse  v.  Rio  Orande  R. 
Co.,  67  Tex.  416,  3  SW  323.  See  also 
Penalties  [30  Cyc  1846]. 

87.  See  statutory  provtslons.  See 
also  Limitation  or  Actions  [26  Cyc 
1054]. 

88  Carter  v.  New  Orleans,  etc.. 
R.  Co..  143  Fed.  99.  74  CCA  298  (ap- 
plying Rev.  St.  I  1047). 

88.  Beadle  v.  Kansas  Oity,  etc., 
R.  Co.,  48  Kan.  379.  29  P  696. 

90.  Sabine,  etc..  R.  Co.  v.  Cruse, 
83  Tex.  460.  18  SW  756. 

91.  Reynolds  v.  CSiicago,  etc..  R- 
Co.,  86  Mo.  90.  See  also  Penalties 
[30  Cyc  1362]. 

98.    Chicago,  etc.,  R.  Co.  v.  Peo., 


568    [IOC.  J.] 


CARRIERS 


[§§  94&-947 


saiy  to  allege  what  would  have  been  a  reasonable 
eha^,  since  that  is  a  mere  matter  of  evidence;^ 
and  where  a  recovezy  is  sought  fc»r  several  acts  of 
discrimination,  it  is  not  necessary  to  state  each  act 
of  discrimination  as  a  separate  cause  of  action.^ 
It  is  not  necessary  to  all^  that  the  rate  chained 
was  in  excess  of  that  fixed  by  the  commission,  as 
there  may  be  an  unjust  discrimination  without 
charging  more  than  the  rate  so  fixed.^^ 

AuBWW.  An  answer  in  an  action  to  rcoover  a 
statutory  penalty  for  nnjust  discrimination  in  an- 
other shipper's  favor,  which  alleges  a  contract  for 
a  rebate  if  such  shipper  would  furnish  a  certain 
amount  of  goods  for  shipment,  but  which  does  not 
all^  tliat  such  amount  was  ever  furnished  or  that 
the  shipper  ever  became  entitled  to  a  rebate,  is  in- 
sufficient as  presenting  no  defense.^ 

Variance.  A  material  variance  between  the  plead- 
ings and  proof  is  fatal  to  a  recovery."' 

Evidoice.  One  who  seeks  to  recover  a  p^ialty 
for  unjust  discrimination  has  the  burden  of  lowing 
the  facts  which  are  chained  to  constitute  discrim- 
ination by  a  pre^wnderance  of  the  evidence.'' 


Where  a  prima  facie  ease  of  unjust  discrimination 
is  made  out,  the  burden  is  on  defendant  to  show 
that  the  discrimination  was  in  fact  not  unjust." 
Where  a  earner  of  goods  discriminates  in  its  rates, 
it  will  be  presumed  that  the  person  injured  was  the 
shipper  who  actually  paid  the  freight.* 

947]  b.  Against  OtJwr  OaEiien.  A  statute 
I»ohibitii^  nnjust  discrimination  by  an  express 
company  against  any  other  company  or  persons  en- 
gaged in  the  same  business  and  imposing  a  penalty 
for  violation  has  been  upheld  as  against  various 
constitutional  objections.^  To  render  an  express 
company  liable  as  for  the  violation  of  this  statute, 
it  is  not  essential  that  the  company  discriminated 
against  should  be  incorporated."  Like  other  penal 
statutes,  this  statute  is  subject  to  strict  construc- 
tion, and  a  carrier  can  be  subjected  to  the  penalties 
only  under  the  express  provisions  of  the  statute  and 
not  by  implication  or  eonstmetion.*  Under  a  stat- 
ute imposing  a  penalty  on  any  railroad  company 
which  shall  refuse,  under  such  r^nilatioiis  as  may 
be  prescribed  by  the  railroad  commission,  to  receive 
and  transport  without  discrimination  the  tonnage 


chargecl  a  greater  rate  of  freight 
than  was  charfred  another  for  a  Ilka 
quantity  and  quality  of  merchandise, 
or  that  In  respect  of  such  merchan- 
dise there  was  a  higher  charge  for  a 
lesser  than  a  greater  distance);  St. 
Louis,  etc.,  R.  Co.  v.  Hill,  II  111.  A. 
248;  Adamjs  Express  Co.  v.  State,  161 
Ind.  328.  67  NE  1033;  Paxon  v.  1111- 
noris  Cent.  R.  Co.,  56  Iowa  427,  9  NW 
334;  New  York,  etc.,  R.  Co.  v.  Galla- 
her,  79  Tex.  685.  16  SW  694. 

[a]  Complaints  held  soAolent  to 
■how  dliozuolnatlon.^ — ( 1 )  Where  a 
petition  alleges  that  JoJnt  rates  were 
established    by    two    railroad  com- 

fanles  for  all  stations  on  either  line, 
he  rates  charged  for  the  same  class 
of  goods  over  Uke  distances  of  road 
may  be  considered,  not  only  *n  arriv- 
ing at  the  solution  of  the  question 
of  unjust  dliscrimination,  but  also  in 
determining  whether  a  rate  charged 
was  unreasonable;  and  an  allegation 
that  a  tower  rate  was  charged  for 
transporting  like  goods  over  the 
same  dista/nce  of  road  than  was 
charged  plSiinClff  makes  a  prdma 
fadie  case  of  unjust  discrimination. 
Blair  V.  Sioux  City,  etc.,  R.  Co.,  109 
Iowa  369,  80  NW  673.  (2)  A  petition 
alleging  that  defendant  had  charged 
plaintiff  twelve  and  one-half  cents 

tier  hundred  pounds  freight  for  a  car- 
oad  of  lumber  from  Houston  to 
Wharton,  Texas,  while  it  charged 
another  shipper  eight  cents  per 
hundred  pounds  for  a  carload  of  lum- 
ber, sumoiently  showed  that  plain- 
tiff's shipment  was  similar  In  quan- 
tity and  quality  to  that  of  the  fa- 
vored shipper.  New  York,  etc.,  R. 
Co.  v.  Gallnher,  79  Ter.  685,  15  SW 
694.  <3)  An  allegation  of  a  par- 
ticular usage  and  custom.  In  refer- 
ence to  the  handling  of  express,  be- 
tween defendant  and  other  express 
companies,  with  which  4t  refused  to 
comply  when  tendered  a  package  by 
the  company  claimed  to  have  been 
discriminated  against.  Is  sufficient  to 
show  that  the  fai^llttes  denied  to 
such  company  were  those  which  were 
extended  to  the  other  companies. 
Adams  Express  Co.  v.  State,  161 
Ind.  SIR,  67  NE  10S3.  (4)  A  peti- 
tion alleges  that  defendant  rail- 
road companies  established  Joint 
rates  between  all  stations  on  their 
respective  lines  In  the  state,  that 
they  unjustly  discriminated  between 
the  different  points  on  their  lines,  to 
plalntlfTs  damage,  and  that  the  rates 
(diarged  plalntm  were  unjust  and 
unreasonable,  states  a  cause  of  ac- 
tion; and  that  It  contains  further 
allegations  showing  the  dtlTerent 
rates  charged  between  different 
points  does  not  make  the  action  one 
based   solely   on    the   fact  of  such 


differences  as  establishing  the  un- 
just or  discriminatory  chiaracter  of 
the  rates  charged.  Blair  v.  Sioux 
aity,  etc.,  R.  Co.,  109  Iowa  369,  80 
NW  673. 

[b]  Oonolwlons  of  law. — An  alle- 
gation "that  defendants,  being  rail- 
road corporations,  were  at  the  date 
hereinafter  set  out  and  are  now 
under  the  constitution  and  laws  of 
the  state  of  Texas  prohibited  from 
wUllfully  and  unjustly  dleorimlnating 
in  their  rates  and  charges  for  the 
transportation  of  any  freSght  against 
amy  person  or  place,  and  any  such 
discrimination  Is  unlawful  and  sub- 
jects any  ratilroad  corporation  so  do- 
ing to  a  penalty  of  $600,"  is  not  an 
allegation  of  fact,  but  of  a  conclusion 
of  law,  and  should  have  been  stricken 
out  as  such,  but  the  refusal  so  to  do 
was  harmless  error.  New  York,  etc., 
R.  Co.  V.  Gallaher,  79  Tex.  685,  687, 
15  SW  694. 

93.  Goodrich  v.  Union  Pac.  R,  Co., 
36  Fed.  8B. 

04.  Cohn  V.  St.  Louis,  etc.,  R.  Co., 
181  Mo.  30,  79  SW  961;  Langdon  V. 
New  York,  etc.,  TL  Co.,  15  NYS  2S5 
(holding  that.  If  defendant  desires 
to  know  the  precise  time  and  cir- 
cumstances of  the  alleged  discrimi- 
nation, he  should  move  for  a  bill  of 
particulars).  See  also  Hilton  Lum- 
ber Co.  V.  Atlantic  Coast  Line  R.  Co., 
141  N.  C.  1T1,  53  SE  S23,  6  LRAXS 
226  (holding  that  dt  Is  not  a  ground 
to  dlsndss  the  complaint  that  It 
failed  to  set  forth  the  dates  of  ship- 
ment by  plaintiff  and  the  dates  on 
which  defendant  received  lower  rates 
for  the  same  hind  of  shipments  from 
others,  where  by  statute  defendant 
may  ask  for  a  olU  of  particulars). 

95.  Roberts  v.  St.'  Louis,  etc.,  R. 
Co..  95  Ark.  249.  130  SW  531. 

96.  Union  Pac.  R.  Co.  v.  Taggart, 
119  U.  S.  698,  13  set  977,  37  L.  ed. 
905;  Union  Pac.  R.  Co.  v.  Goodrldge. 
149  U.  S.  680,  13  set  970,  37  U  ed. 
986.  See  also  Penalties  [30  Cyc 
1366]. 

97.  Texas,  etc.,  R.  Co.  v.  Langs- 
dale,  (Tex.  Civ.  A.)  80  SW  681  (hold- 
ing that,  under  an  allegation  that 
defendant  railroad  company  un- 
justly discriminated  against  plaintiff 
In  charging  him  fifty  dollars  for  a 
shipment,  while  It  charged  others  for 
ainnlar  shipments  its  publitshed  rate, 
thlrty-flve  dollars,  piailntlfr  cannot 
recover  for  Unlust  discrimination, 
consisting  In  refusing  plaintiff  a  re- 
bate on  its  established  rate  whSch  It 
allowed  others),  ^ee  also  Penalties 
[30  Cyc  1357]. 

96.  Interstate  Commerce  Commn. 
V.  Baltimore,  etc..  R.  Co..  43  Fed.  S7 
[aff  146  U.  S.  263.  12  SCt  844.  39  L. 
©d.  699];  St.  Louis,  etc.,  R.  Oo.  ■  v. 


Hill,  11  111.  A.  248;  Hilton  Lumber 
Co.  v.  Atlantic  Coast  Line  R.  Co., 
141  N.  C.  171,  63  SE  823.  6  LRANS 
225.  See  also  Penalties  [30  Cyc 
13571. 

[a]  BvUenoe  held  suflUdent  to  go 
to  Jury  on  qnestloii  of  OlMrlmiBa- 

tton^llllnols  Cent.  Trust  Co.  v.  Chl- 
oago,  etc.,  R  Co.,  1S<  Iowa  104,  1S5 

NW  721. 

[b]  Evldeuoe  held  snSolent  to 
aathorlse    raooresy    of  peiui2ty.r— 

Minks  v.  Baltimore,  etc.,  EL  Co.,  1S4 
111.  A.  869, 

99.  See  Peo.  v.  Baltimore,  etc.,  R. 
Co.,  246  III.  474,  92  NE  934. 

1.  Illinois  Cent.  Trust  Co.  v.  Chi- 
cago, etc.,  R.  Co.,  16S  Iowa  104,  186 
NW  721. 

3,  Adams  Express  Oo.  t.  State. 
161  Ind.  328,  67^  NE  1083  (holdlnr 
that  Acts  [19011  p  149  [Bums  Rev. 
St.  (1901)  i  3312b  et  seqj.  Is  not  re- 
pugnant to  Const,  art  1  f  16,  declar- 
ing that  all  penalties  shall  be  pro- 
portioned to  the  nature  of  the  offense, 
OS  that  provision  has  reference  to 
criminal  proceeidings;  nor  Is  It  viola- 
tive of  the  fourteenth  amendment  on 
the  ground  that,  by  depriving  an  ex- 
press company  of  the  right  to  elect 
when  and  of  whom  It  will  demand 
prepayment  of  Its  charges,  it  de- 
prives it  of  property  without  due 
process  of  law,  nor  of  a  constitu- 
tional provision  forbidding  local  or 
special  taws  for  the  punishmant  of 
crimes  and  misdemeanors,  as  It  does 
not  make  any  breach  of  It  a  misde- 
meanor, and  the  recovery  of  the  pen- 
alty must  be  by  civil  action). 

[a]  Intentate  oomneroe^—Sueh 
statute  is  not  Invalid  as  an  interfer- 
enre  with  the  [interstate  commerce 
laws.  Adams  Express  Co.  v.  State, 
161  Ind.  328,  67  NR  1033. 

[b]  "The  pwpose  of  the  stotate 
was  to  prevent  express  companies 
and  other  common  carriers  doing 
business  in  this  State  from  unfairly 
and  unjustly  diacrlminatdnK  against 
other  persons  or  corporations  en- 
gaged in  the  same  business,  by  ex- 
tending to  some  carriers  advantagea 
and  facilities  wMch  were  denied  to 
othara"  Adams  Sxnress  Co.  t. 
State,  161  Ind.  328,  345,  67  NB  lOM. 

3.  Adams  Express  Co.  v.  State. 
161  Ind.  828,  67  NB  1033  (where  it 
was  said  that  Acts  [18791  p  146,  re- 
lating to  foreign  express  companies 
declared  all  copartnerships,  associa- 
tions, and  companrtes  engaged  In  such 
business  to  be  common  carriers  atid 
Buthoriied  them  to  carry  on  trade 
and  to  sue  and  be  sued  uy  the  name 
adopted  by  the  copartners). 

4.  State  v.  U.  S.  Bxpress  Co..  172 
Ind.  717,  87  NE  716.  See  also  supra 
S  943. 


For  latez  oasea,  developments  and  ohanves  In  the  law  see  cumulative  Annotations,  same  title,  page  and^npta-ovinber. 
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in  cars  loaded  or  empty  of  any  oonneeting  line  of 
raibroad,  it  is  not  a  defense  to  an  action  to  recover 
a  penalty  for  discrimination  that  the  car  or  cars 
tendered  to  defendant  carrier  were  not  the  original 
ear  or  cars  in  which  the  goods  were  shipped.''  Nor 
is  it  a  defense  that  the  ear  tendered  was  a  refrig- 
erator car  not  commonly  used  for  the  transporta- 
tion of  goods  of  the  character  with  which  it  was 
loaded,  where  it  appeared  that  the  car  was  adapted 
to  the  use  to  which  it  was  applied." 

948]  2.  OrercliarKe^ — a.  In  General.  Stat- 
utes in  many  jurisdictions  varying  somewhat  in  their 
provisions  impose  penalties  on  common  carriers  of 
goods  for  overcharges  made  for  transportation.' 
Such  a  statute  has  been  held  constitutional*  al- 
though it  would  not  now  apply  to  interstate  trans- 
portation.^** In  accordance  with  the  usual  rule,^ 
these  statutes  are  subject  to  strict  construction,^ 
and  of  course  have  no  application  to  shipments  in 
interstate  commerce.^'  So  long  as  the  charges  of 
the  carrier  are  within  the  limit  prescribed  by  the 
raiboad  commission,  it  cannot  be  subjected  to  lia- 
bility for  such  penalties."  Nor  can  a  penalty  be  re- 
covered from  the  carrier  for  exacting  unreasonable 
chaises  where  the  rates  have  not  been  fixed  by  the 
railroad  commission  as  required  by  statute."'  But 


B.  aulf,  etc.,  R.  Co.  V.  lione  Star 
Salt  Co.,  26  Tex.  Qiv.  A.  631,  «3  SW 
1026. 

e.  Gulf,  etc.,  R.  Co.  V.  Ix)Tie  Star 
Salt  Co..  26  Tex.  Ctv.  A.  531.  63  SW 
1025. 

7.   ■ffect  of  OamiMk  amendment 

in  respect  to  Interstate  shtpments 
see  BUiHU  f  944. 

MftuMl  to  adjust  or  to  reXtuod 
oreniharre  see  iDira  I  1006. 

Wlwt  eonstttat—  orsitiumni  In  ac- 
tions not  relating  to  penailt«  see 
Bupra  f  711. 

B.    See  statutory  provisions. 

[a]  Bxtortlon  under  Xentaoky 
atAtnte. — Bxtortion  as  used  In  St. 
I  Sl6.  relating  to  extortion  by  a  car- 
rier consisting  of  the  charging  of 
an  unreasonable  mte  is  extortion 
also  under  I  820ia,  provtdflng  that,  if 
a  carrier  ia  or  has  been  guilty  of 
extortion,  on  couvdctlon  it  aholl  be 
flned.  etc.  IlUnola  Ceot.  R.  Co.  V. 
Paducah  Brewery  Co.,  1-67  Ky.  SET, 
163  SW  239. 

9.  Richmond,  etc.,  R.  Co.  v.  Trajn- 
mel  Co.,  53  Fed.  196. 

[a]  BnlM  of  •TidenMf— Ga.  Acts 
(1879)  p  126,  empower  the  state  rail- 
road commission  to  flx  "reasonable 
and  Just"  rates  and  declare  that  in 
any  suits  against  rail-roads  Involving 
their  charges  for  freight  or  pas- 
sengers the  schedule  of  rates  fixed  by 
the  commission  shall  be  deemed 
"nifnclent  evidence"  that  the  rates 
therein  fixed  are  Just  and  reasonable. 
Oa.  Code  f  S748,  defines  "sufficient 
evidence"  to  mean  "that  which  is 
satlsft&ctory  for  the  purpose."  It  was 
held  that,  in  the  absence  of  any  In- 
terpretation of  the  statute  of  1S19 
by  tbe  state  courts,  the  commission- 
ers will  not  be  restrained  from  In- 
stituting suits  to  collect  penalties 
for  violations  of  rates  fixed  by  them 
on  the  ground  that  the  statute  denies 
to  the  company  Its  constitutional 
Fight  to  offer  evidence  as  to  what  are 
reasonable  rates,  for  It  does  not  ap- 
pear that  the  state  courts  will  neces- 
sarily hold  that  "sufficient  evidence" 
mean*  "conclusive  evidence."  Rich- 
mond, etc.,  R.  Co.  V.  Trammel,  63 
Fed.  196  [dist  Chicago,  etc.,  R.  Co.  v. 
Ulnn«sota,  134  U.  S.  418,  10  SCt  462. 
702,  S3  L.  ed.  9701. 

10.  See  supra  i  944. 

[a]  Bat  pzlor  to  tlie  latentate 
CoBuneree  Act,  such  statutes  were 
valid  as  police  regulations,  and  not 
void  M  being  a  r^ulation  of  inter- 
state commerce.  Puller  v.  Chicago, 
etc.,  R  Ca,  SI  Iowa  167  Calt  84  U.  S. 
660.  SI  U  ed.  710]. 

11.  Bm  mpra  I  S4S. 


la.  Wlnsor  Coal  Oo.  v.  Chicago, 
etc.,  R.  Co.,  62  Fed.  716;  Oiniland  v. 
Illinois  Cent.  R.  Co.,  81  Miss.  41.  32 
S  916;  Gulf,  etc.,  R.  Co.  v.  Lamkln, 
S  Tex.  A.  Civ.  Cas.  S  SO.  See  also 
supra  S  943. 

[a]  Bnle  applled^d)  Rev.  St. 
art  +25S,  prescribing  a  penalty  where 
a  railroad  company  charges  for 
freight  more  than  thirty  cents  per 
one  Hundred  pounds  for  a  distance  of 
fifty  miles  or  less,  does  not  prescribe 
any  penalty  for  an  overcharge  when 
the  freight  weighs  less  than  one 
hundred  pounds.  Gulf,  etc.,  R.  Co. 
v.  Lamkln,  3  Tex.  A.  Civ.  Caa.  fi  80. 
(2)  Where  a  statute  makes  it  unlaw- 
ful to  charge  more  than  a  specified 
rate  for  freight,  no  penalty  can  be 
inflicted  on  the  carrier  where  the 
statute  provides  no  penalty  whatever 
for  its  violation,  but  merely  de- 
nounces the  charge  as  unlawful. 
Dwyer  v.  Gulf,  etc.,  R.  Co.,  8  Tex.  A. 
Civ.  Cas.  g  79. 

13.  Mobile,  etc.,  R  Co.  v.  Dls- 
mukea.  94  Ala.  131,  10  S  289.  17  LRA 
113:  Atchison,  etc.,  R.  Co.  v.  State, 
26  Okl.  166,  109  P  218.  See  also  supra 
S  944. 

14.  Burlington,  etc.,  R.  Co.  v.  Dey, 
82  Iowa  812.  48  NW  98,  31  AmSR 
477,  12  LRA  436. 

15.  Chicago,  etc.,  R.  Co.  v.  Peo., 
77  III.  443;  Scammon  v.  Kansas  City, 
etc.,  R.  Co..  41  Mo.  A.  194. 

[a]  Season  for  rnle. —  If  the 
rule  were  otherwise  "different  per- 
sons would  have  different  opinions 
as  to  what  la  a  fair  and  reasonable 
rate;  courts  and  juries,  too,  would 
differ,  and  at  one  time  or  place  a 
defendant  might  be  convicted  and 
fined  in  a  large  amount  for  the  same 
act,  which,  in  another  place,  or  at 
another  time,  would  be  held  to  be 
no  breach  of  the  law.  .  .  .  There 
would  be  no  certainty  of  being  able 
to  comply  with  the  law.  A  railroad 
corporation,  with  purpose  of  con- 
forming to  the  law,  might  fix  Its 
rates  at  what  it  believed  to  be  rea- 
sonable, and  yet  be  soblected  to  the 
heavy  penal  tlea  prescnbed."  Chi- 
cago, etc..  R,  Co,  V.  Peo.,  77  III.  443, 
448. 

16.  Stewart  v.  Comer,  100  Oa.  754, 
28  SB  461.  62  AmSR  353;  Tlmpson 
Northwestern  R.  Co.  v.  Sanford,  46 
Tex.  Civ.  A.  636.  103  SW  432. 

[a]  Thna  it  has  been  held  that 
the  act  of  a  carrier  in  demanding 
and  collecting  from  a  shipper  in  ad- 
dition to  the  freight  one  dollar  a  day 
for  the  use  of  a  car  prior  to  giving 
him  the  use  thereof,  for  the  forty- 
eight  taonra  allowed  by  law  for  nn- 


generally  the  statutes  are  violated  where  an  amount 
is  demanded  in  excess  of  that  fixed  by  statute  or  by 
a  regulation  of  the  railroad  commission  governing 
rates  and  is  not  innocently  or  unintentionally  col- 
lected.*" An  intentional  failure  to  comply  with  the 
statute  is  a  "willful"  violation."  If  the  carrier 
adopts  a  mode  of  transportation  which  involves  the 
payment  of  a  higher  rate  of  freight  than  that  pro- 
vided for  by  the  contract,  it  is  guilty  of  an  over- 
eharge.*"  Where  a  carrier  is  obliged  to  pay  a 
switching  charge  to  a  connecting,  carrier  and  re- 
quires the  shipper  to  pay  such  charge  in  addition 
to  the  regular  rate  it  is  not  liable  to  the  penalty," 
even  where  the  switching  charge  is  excessive."  And 
a  carrier  having  no  siding  where  a  patron  desired 
to  have  goods  hauled  may  demand  extra  compensa- 
tion before  undertaking  the  service  and  is  not  sub- 
ject to  a  penalty  for  a  rate  in  excess  of  its  schedule 
for  the  station  beyond." 

949]  b.  Effect  of  Statutes  on  Bigbt  to  Be- 
cover  Damages.  Some  statutes  authorizang  shippers 
to  recover  a  penalty  for  an  overchai^  do  not  take 
away  the  right  of  action  to  recover  the  amount  in 
excess  of  the  lawful  charge."  But  other  statutes 
have  been  held  to  snpersede  the  eommon-law 
remedy." 

loading,  was  extortion,  under  Sayles 
Annot.  Civ.  St.  (1897)  art  4673.  mak- 
ing It  extortion  for  any  carrier  to 
demand  or  receive  a  greater  rate  of 
compensation  than  that  established 
by  the  railroad  commission  for  the 
use  of  any  car.  St.  Loula  Southwest- 
ern R.  Co,  V.  Rutherford,  48  Tex.  Civ. 
A.  644,  96  SW  73. 

17.  Puller  V.  Chicago,  etc..  R.  Co., 
81  Iowa  187  (in  which  It  was  said 
that  the  word  "  willful"  does  not 
imply  malice). 

18.  Stewart  v.  Comer.  100  Oa. 
754.  28  SB  461,  62  AmSR  363. 

19.  GUliland  v.  Illinois  Cent.  R. 
Co.,  81  MIsa.  41,  32  S  916. 

SO.  Atchison,  etc.,  R.  Co.  v.  State, 
26  Okl.  166.  109  P  218. 

31.  Schanen-BIalr  Co.  v.  Southern 
Pac.  Co.,  68  Or.  106,  136  P  88S. 

Sa.  Fuller  v.  Chicago,  etc.,  R,  Co., 
31  Iowa  187:  Graham  v,  Chicago,  etc,. 
R.  Co..  49  Wis.  6SS,  B  NW  944:  Smith 
V.  Chicago,  etc..  R.  Co.,  49  Wla  44S, 
5  NW  240. 

[a]  Beanm  for  rale,-~"The  re- 
covery of  the  penalty  and  overcharge 
will  not  be  in  the  nature  of  a  double 
punlahment.  The  recovery  of  the 
overcharge  Is  no  punlahment  at  all; 
it  Is  for  a  sum  justly  due  plaintiff, 
and  therefore  defendant  is  required 
to  pay  it.  The  penalty  Is  the  punish- 
ment for  defendant's  wrongful  act. 
If  counsel's  views  are  correct,  viola- 
tions of  the  law,  when  more  than  |200 
of  overcharge  are  collected,  would 
present  cases  where  the  law  could 
not  be  enforced  without  gross  In- 
justice. If  the  penalty  is  recovered 
the  offending  party  would  be  acquit 
of  liability  for  the  overcharge,  and 
would  thereby  be  a  gainer  by  his 
violation  of  the  law.  If  the  over- 
charge is  collected  he  could  not  be 
prosecuted  for  the  penalty.  In  such 
cases  the  law  would  be  practically 
defeated,  and  an  Inducement  held  out 
for  great  offenses  against  It."  Ful- 
ler V.  Chicago,  etc.,  «.  Co.,  31  Iowa 
187.  203. 

23.  Wlnsor  Coal  Co.  v,  Chicago, 
etc..  R.  Co.,  52  Fed.  716  (construnig 
statute  of  Missouri};  Beadle  v.  Kan- 
sas City,  etc.,  R.  Co.,  61  Kan.  248.  32 
P  910  (holding  that  the  act  of  1883, 
concerning  common  carriers,  giving 
a  full  ana  ample  remedy  to  the  ship- 
per for  the  recovery  back  for  any 
excess  of  overcharges  received  by 
the  common  carrier  beyond  reason- 
able compensation  Is  a  substitute 
for  the  remedy  provided  In  such  case 
at  common  law.  The  statute  not  only 
permits  the  shipper  to  recover  the 
•xoeaa  of  overebaraea  exacted  by  the 
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[$  950]  c.  Who  Liable.  Where  the  statute  pro- 
vides a  penalty  against  any  railroad  company  exact- 
ing higher  rates  than  the  mazimam  rates  fixed  by 
statute,  a  eompany  which  receives  freight  and  de- 
livers it  to  a  connecting  carrier  is  not  liable  for  a 
penalty  because  of  an  overcharge  by  the  latter  com- 
pany, although  the  first  company  collects  the 
amount  from  the  sliipper.^'  Receivers  are  not 
within  the  terms  of  the  statute  imposing  a  penalty 
on  railroad  companies  for  making  excessive  chaxges 
for  freight.'" 

951]  d.  Defenses.  It  is  no  defense  to  an  ac- 
tion to  recover  penalties  for  overchai^es  that  there 
was  a  special  contract  between  the  shipper  and  the 
carrier  to  fix  rates,  and  that  the  ship|>er  has  a  rem- 
edy by  action  for  breach  of  contract.-^  Nor  is  it  a 
defense  that  the  shipper  did  not  pay  the  charges  at 
the  point  of  sliipment,  but  at  another  station.^  A 
carrier  is  excepted  from  the  operation  of  a  statute 
imposing  penalties  for  overcharges  during  the  prose- 
cution by  it  in  good  faith  of  a  suit  to  determine 
whether  the  statute  is  confiscatory  in  its  operation 
and  effect  as  applied  to  such  carrier.^  Defendant 
is  not  estopped  from  showing  that  it  might  lawfully 
have  charged  more  than  it  actually  did  charge, 
and  a  custom  to  make  no  additional  charge  for 
hauling  to  certain  docks  does  not  estop  the  carrier 
from  asserting  that  the  city  and  the  docks  are  dif- 
ferent places  justifying  an  additional  chai^e.'^ 

lUstake.  Where  the  statute  expressly  exempts 
the  carrier  from  liability  for  mistakes  of  fact,  it 
thereby  impliedly  provides  that  for  mistakes  of  law 
it  shall  not  be  exempt."  Where  the  statute  im- 
poses a  penalty  for  a  willful  violation  of  its  provi- 


sions, there  ean  be  no  recovery  of  a  penalty  on 
proof  of  an  overchai^  due  to  an  accident  or 

mistake.*" 

Voluntary  payment.  Where  an  excess  of  fre^ht 
charged  over  the  rates  specified  in  the  bill  of  lading 
is  paid  under  protest,  such  pa3mient  is  not  voluntary 
so  as  to  preclude  a  recovery."  But  there  is  some 
conflict  of  opinion  as  to  the  effect  of  payment  with- 
out protest  by  the  sliipper.  According  to  some  de- 
cisions, if  the  payment  is  made  without  protest  an 
action  to  recover  the  penalty  will  for  that  reason 
be  barred."^  Other  cases  hold  that  the  right  of 
action  to  recover  the  penalty  is  not  affected  by  the 
fact  that  the  excessive  chaises  were  paid  without 
protest  and  with  full  knowledge  of  the  facts."* 

Bate  not  in  excess  of  that  fixed  by  railroad  com- 
missioners. Where  the  statute  imposes  a  penalty 
against  the  carrier  for  making  "unreasonable" 
charges,  the  carrier  is  not  relieved  from  liability 
to  the  shipper  for  making  an  unreasonable  charge 
by  the  fact  that  the  rate  charged  was  that  fixed  by 
the  railroad  commissioners  under  a  statute  provid- 
ing that  the  commissioners  shall  make  a  schedule 
of  "reasonable"  maximum  rates,  which  shall  be 
prima  facie  evidence  that  the  rates  therein  fixed 
are  reasonable."''  The  approval  of  a  state  commis- 
sion cannot  make  an  unlawful  rate  a  lawful  one." 

[$  952]  e.  Conditions  Precolent  to  Action. 
Where  the  statutes  require  the  shipper  to  file  a 
written  demand  or  notice  of  claim  for  overoha^e 
with  the  carrier,  there  ean  be  no  recovery  of  a  pen- 
alty for  overcharge,  unless  the  requirements  of  the 
statutes  are  complied  with."  The  claim  need  not 
be  accompanied  by  the  bill  of  lading.***  Several 


common  carrier,  but  allows  three 
times  the  excess,  or  treble  damages, 
with  attorney's  fee  and  costs). 

34.  Outf,  etc.,  R.  Co.  V.  Adair, 
(Tex.  A.)  14  SW  1076. 

85.  Atchison,  etc.,  R.  Co.  v.  State, 
26  OKI.  166,  109  P  218  (exCBBSlve 
switching  charKe). 

86.  Campbell  v.  Wless,  (Tex.  Civ. 
A.)  2fi  SW  1076. 

S7.  Reynolds  v.  Chicago  R.  Co., 
8B  Mo.  90,  SB  (where  the  court  said; 
"The  statute,  designed  as  It  Is  to  pro- 
tect shippers  from  overcharges,  can- 
not be  defeated  in  this  way*'). 

38.  San  Antonio,  etc.,  R.  Co.  v. 
Bracht,  (Tex.  Civ.  AJ  16S  SW  376. 

M.  Coal,  etc.,  R.  Co.  v.  Conely,  67 
W.  Va.  129.  67  BIS  613. 

30,  McGregor  v.  Erie  R.  Co.,  35 
N.  J.  L.  116. 

81.  Texarkana,  etc.,  R.  Co.  v.  Sa- 
bine Tram  Co.,  (Tex.  Civ.  A.)  129 
SW  198. 

39.  Texas,  etc.,  R.  Co.  v.  Sabine 
Tram  Co.,  61  Tex.  Civ.  A.  358,  121 
SW  266. 

[a]  Defense  not  avalUble  wiOer 
■tatiit*  WEsmptiiig'  for  mistake  of 

fiuitii — In  an  action  against  a  carrier 
to  recover  a  penalty  and  flfty-two  dol- 
lars overcharges  on  a  local  shipment 
of  eight  cars,  the  fact  that  under 
the  same  agreement  the  carrier  had 
transported  one  hundred  and  forty- 
six  Interstate  cars  at  six  dollars  and 
a  half  a  car,  when  It  could  have 
charged  twenty  dollars,  and  that 
hence  on  the  whole  transaction  plain- 
tiffs were  not  overcharged  In  respect 
to  the  local  cars,  was  not  available 
as  a  defense  under  Rev.  St.  (1895). 
art  4575,  providing  that  as  to  a 
penalty  it  shall  be  a  defense  that  an 
overcharice  was  unintentionally  and 
innocently  made  through  a  mistake 
of  fact,  Ttmson  Northwestern  R. 
Co.  V.  Sanford,  46  Tex,  Civ.  A.  636, 
103  SW  432. 

33.  n.  S.  V.  Texas,  etc,  R.  Co.,  185 
Fed.  820. 

84.  Southern  R.  Co.  v.  Anniston 
Fdy..  etc..  Co.,   135  Ala.  316.  33  S 


274. 

36.  Stalllngs  V.  Southern  R.  Co., 
92  S.  C.  290.  76  SB  449;  Hardaway 
V.  Southern  R.  Co.,  90  S,  C.  475,  489. 
73  SB  1020,  AnnCa8l918D  266. 

"Bxcept  where  otherwise  provided 
by  statute,  a  party  cannot,  by  direc- 
tion, or  by  way  of  set-off  or  counter- 
claim,  recover   money  voluntarily 

?aid  with  a  full  knowledge  of  all  the 
acts,  and  without  any  fraud,  duress, 
or  extortion,  although  no  obligation 
to  make  such  payment  existed." 
Hardaway  v.  Southern  R.  Co.,  supra 
[clt  Cyc]. 

36.  Streeter  v.  Chicago,  etc.,  R. 
Co..  40  Wis.  29^, 

[a]  Iteason  for  role.— "The  stat- 
ute gives  the  right  of  action  in  the 
most  distinct  and  absolute  terms; 
and  if  we  were  to  hold  that  a  party 
voluntarily  paying  the  excessive 
charges  without  protest  could  not 
bring  an  action  for  the  penalty,  we 
should  Introduce  an  exception  which 
the  legislature  has  not  seen  fit  to 
make.  If  It  had  been  the  Intention 
of  the  legislature  to  deny  the  rl^ht 
of  action  to  a  party  voluntarily  pav- 
ing the  charges,  such  Intention  would 
have  been  effectuated  by  a  positive 
exception.  The  case  presented  under 
the  act  is  quite  analogous  to  a  case 
of  usurvi  where  the  statute  forbids 
the  taking  of  excessive  Interest  and 

Bunlshes  a  violation  of  its  provisions 
y  an  action  for  a  penalty  given  the 
borrower  .  against  the  lender." 
Streeter  v.  Chicago,  etc.,  R.  Co.,  40 
Wis,  294,  800, 

37.  Barrls  v.  Chicago,  etc.,  R.  Co., 
102  Towa  376,  378,  71  NW  889,  63 
AmSR  449  (where  the  court  said: 
"S  17  does  not  operate  to  the  preju- 
dice of  the  company,  if  the  commis- 
sioners shall  err  in  judgment,  and  fix 
a  rate  less  than  what  Is  reasonable. 
Tt  seems  to  us  that  the  section  has 
the  same  force  and  effect  as  to  both 

Fiarties.  If  the  commissioners  err 
D  judgment,  and  fix  a  rate  too  high 
to  be  reasonable,  why  should  the 
shipper  be  required  to  pay  It,  or  the 


company.  If  it  receive  It,  be  per- 
mitted to  keep  it?  It  will  be  seen 
that  !  17,  when  carefully  read,  does 
not  attempt  to  deal  with  facts  or  con- 
ditions that  are  conclusive,  but  those 
that  are  prima  facie  only.  LArgely, 
Its  office  Is  to  fix  a  rule  of  evi- 
dence"). 

38.  McGrew  v.  Missouri  Pac,  R. 
Co,,  118  Mo,  A.  379.  94  SW  719. 

39.  Sabine,  etc^  R.  Co.  v.  Cruse, 
83  Tex.  460,  18  SW  766. 

[a]  Vader  tbe  Vans  statnto^ 
The  notice  required  to  be  given  by  a 
shipper  to  a  railroad  company  for 
"overcharge"  is  required  only  where 
the  overcharfre  results  from  charging 
more  than  the  maximum  statutory 
rate.  Texas,  etc.,  R.  C^.  v.  Liangs- 
dale.  (Olv.  A.)  30  SW  681. 

[b]  On  whom  notlM  — rTSd.^(l> 
Under  Sayles  Civ.  St.  art  4258b  f  10, 
providing  that  penalties  for  over- 
charges on  freight  shall  not  be  re- 
coverable unless  the  party  aggrieved 
shall  give  notice  thereof  in  writing 
"to  the  railway  company  or  to  the 
agent  demanding  or  receiving  the 
same,"  a  notice  delivered  to  the  suc- 
cessor of  the  local  agent  who  re- 
ceived the  overcharge,  which  failed 
to  give  data  from  which  the  record 
of  the  shipment  could  be  found  on 
the  company's  books.  Is  insufficient. 
Sabine,  etc.,  R.  Co.  v.  Cruse,  83  Tex. 
460,  463.  IS  SW  756.  (2)  A  service 
of  a  notice  of  an  overcharge  for 
freight  on  the  successor  of  the  agent 
who  received  the  overcharge  is  sufB- 
clent  after  service  of  notice  on  the 
company  making  the  overcharge. 
Missouri  Pac,  R,  Co.  v.  Rains,  8  Tex. 
A.  Civ.  CBji.  S  6i 

40.  Misnouri  Pac.  R.  Co.  v.  Rains, 
3  Tex.  A.  riv.  Cas.  S  66. 

[a]  VuaaaonaUa  stlpnlatlon^— 
One  may  recover  the  penalty  for 
overcharge  on  freight  prescribed  by 
Rev,  St.  art  4268,  although  hla  olaini 
for  overcharee  was  not  accompanied 
by  the  oriRinal  bill  of  lading  and 
expense  bill  as  stipulated  In  the 
expense  bill,  as  such  a  stipulation 
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overeharees  may  be  claimed  in  the  same  written 
demand.  In  the  absence  of  any  statute  expressly 
or  by  implication  requiring  that  complaint  shall  be 
made  to  the  railroad  commission  before  bringing 
suit,  such  action  on  the  part  of  the  shipper  is  not 
a  cfmdition  precedent  to  an  action  for  a  penalty.*^ 
953}  f.  Actioiu.  Vsniie.  Where  it  is  pro- 
vided by  statute  that  an  action  for  a  penalty  shall 
be  brought  in  the  eonn^  where  the  cause  of  action 
aroscj  and  that  an  action  against  a  railroad  on  a 
liability  as  carrier  may  be  brought  in  any  county 
through  which  the  road  passes,  an  action  to  recover 
a  penalty  for  overehaige  may  be  brought  in  a 
county  through  whieh  the  road  runs,  although  the 
overehaige  was  not  made  there.*" 

Parties.  Under  some  statutes,  an  action  for  the 
penalty  is  required  to  be  brought  in  the  name  of 
the  state.^ 

IdmitationB.  Actions  based  on  stattttes  of  the 
character  under  consideration  are  gov^ned  by  the 
statutes  of  limitations  applicable  to  penal  actions.^ 

Oomplaint  or  petition.  To  authorize  a  recovery 
of  a  penalty  for  overcharge  the  auctions  of  the 
complaint  must  brii^  the  case  clearly  within  th« 
provisions  of  the  statute.*"  But  ordinarily  a  com- 
plaint or  declaration  which  follows  the  language  of 
the  statute  will  suffice/'^  altihon^h  it  fails  to  nega- 
tive statutory  exceptions  to  liability.*"  If  the  stat- 
utes provide  a  peimlty  for  a  ehai|^  in  excess  of  a 
schedule  of  rates  established  as  provided  by  law, 
the  declaration  must  show  that  such  rates  had  been 
established  and  that  the  freight  charge  was  in  ex- 


Is  unreasonable.  Missouri  Pac.  K. 
Co.  ▼.  Rains,  8  Tex.  A.  Civ.  Gas.  fi  66. 

41.  Edand  V.  Southern  R.  Co.,  146 
N.  C.  129.  13S.  S9  SB  369,  356. 

4C  Texas,  etc.,  R.  Co.  v.  Sabine 
Tram  Co.,  61  Tex.  Civ.  A.  353,  121 
SW  266. 

49.   Chicago,  etc^R.  Co.  v.  Miller, 
lOS  Ark.  161,  lis  SW  48S. 
44.   See  statutory  provlaions.  See 


alao  Penalties  [30  Cyc  1347]. 
'[a]    b  nanda.^tJnder  a  atatute 
providing  that  a  penalty  Imposed  by 


the  railroad  commission  "shall  be 
recovered  ...  in  a  dvll  action 
brought  by  the  said  commissioners 
in  the  name  of  the  state  of  Florida. 
The  state  of  Florida  Is  the  real  party 
in  intereat,"  and  the  action  may  be 
brought,  thus,  "The  atate  of  Florida, 
plalntllt  by  F.  M.  Hudson.  Special 
Counsel  for  the  Railroad  Commission- 
era  of  Said  State,  by  Them  Desig- 
nated and  Directed  to  Sue  in  This 
Behalf,"  etc.  State  v.  florlda  R.  Co., 
<8  S  667. 

45.  Baker  Wire  Co.  v.  Chlcuro. 
etc.,  R.  Co..  106  Iowa  239,  76  NW 
666.  See  also  Limitation  of  Actions 
[25  Cyc  1054]. 

46.  Chicago,  etc.,  R.  Co.  v.  Peo.. 
77  111.  443;  McGrew  v.  Missouri  Pac. 
R.  Co.,  114  Mo.  210.  21  SW  463.  See 
also  Penalties  [30  Cyc  1352]. 

47.  Norfolk,  etc.,  R.  Co.  v.  Pendle- 
ton, 86  Va.  1004.  11  SB  1062  [&a  156 
U.  667,  16  set  413.  39  L.  ed.  394]: 
Hart  V.  Baltimore,  etc.,  R.  Co.,  6 
W.  Va.  336. 

[a]  Declaration  held  sufflolent, — 
A  declaration  In  an  action  against  a 
carrier  for  charging  an  illegal  freight 
rate  which  alleges  the  weight  of  the 
freight,  the  time  and  place  of  de- 
livery to  the  carrier  for  transporta- 
tion, the  place  to  which  the  same 
was  to  be  transported,  the  distance, 
and  the  amount  demanded  and  re- 
ceived by  the  carrier  for  freight 
charges,  and  that  such  amount  was 
more  than  the  lawful  rate,  contrary 
to  the  statute,  states  an  action  based 
on  Va.  Code  (1860)  c  61  H  1,  18,  re- 
lating to  railroads  and  Imposing  a 

Senalty  on  a  railroad  charging  more 
lan  the  lawful  rate.    Hart  v.  Balti- 
more, etc.,  R.  Co..  6  W.  Va.  836. 

48.  Norfollt,  etc.,  R.  Co.  v.  Pen- 
dleton, 86  Va.  1004,  11  SB  1062  [i^ 


166  U.  S.  667,  16  SCt  413,  39  L.  ed. 
574]. 

48.  Chicago,  etc.,  R.  Co.  v.  Peo., 
77  111.  443;  McGrew  v.  Mlasourl  Pac. 
R.  Co.,  114  Mo.  210.  21  SW  463. 

60.  San  Antonio,  etc.,  R.  Co.  v. 
Bracht,  (Tex.  Civ.  A.)  16^  SW  376. 

[a]  Qenaral  or  speolal  damnrrez. 
•~A  petition,  in  an  action  against  a 
railroad  for  the  penalty  for  an  over- 
charge, although  subject  to  special 
exceptions  for  failing  to  state  that 
the  charges  were  In  excess  of  those 
fixed  by  the  railroad  commission.  Is 
not  subject  to  attack  by  general  de- 
murrer. San  Antonio,  etc..  R.  Co.  v. 
Bracht.  (Tex.  Civ.  A-i  163  SW  37S. 

51.  Chicago,  etc.,  R.  Co.  v.  Peo., 
77  111.  443. 

62.  Gulf,  etc.,  R.  Co.  v.  Jjoonle.  84 
Tex.  259,  261,  19  SW  385;  Sabino,  etc^ 
R.  Co.  V.  Cruse.  83  Tex.  460.  18  SW 
755. 

63.  International,  etc.,  R.  Co.  v. 
Plchard.  1  Tex.  A.  Civ.  Caa.  (1  427, 
431  (where  the  court  aald:  •'where 
particular  facts  He  more  In  the 
knowledge  of  the  opposite  party  than 
of  the  party  pleading  them,  less  par- 
ticularity la  required  In  alleging 
them"). 

64.  St.  I..OU1S  Southwestern  R.  Co. 
V.  Rutherford,  43  Tex.  Civ.  A.  544. 
96  SW  73. 

66.  Ft.  Worth,  etc.,  R.  Co.  v.  Lll- 
lard,  (Tex.  A.)  16  SW  654. 

66.  Missouri  Pac.  R.  Co.  v.  Smith, 
60  Ark.  221.  29  SW  752  (where  it 
was  said  that  equity  will  not  extend 
aid  to  anyone  on  account  of  the  mis- 
take which  is  the  result  of  culpable 
negligence). 

67.  Chicago,  etc.,  R.  Co.  v.  Toung. 
102  Ark.  599.  145  SW  203;  Scammon 
v.  Kansas  City,  etc..  R.  Co.,  41  Mo.  A. 
194;  Palm  v.  New  York,  etc..  R.  Co.. 
60  N.  Y,  Super.  162,  17  NYS  471.  See 
also  Penalties  [30  Cyc  1357]. 

[a]  Domestio  or  Interstate  obarao- 
ter  of  shipment. — In  a  suit  against 
a  carrier  to  recover  the  penalty  for 
overcharges  consisting  In  the  ex- 
cess of  the  Interstate  rate  over  the 
commission  rates  of  Texas,  the  bur- 
den of  proving  that  the  shipment  was 
&  domestic  shipment  was  on  plaintiff. 
Gulf.  etc..  R.  Co.  V,  Fort  Grain  Co., 
(Tex.  Civ.  A.)  72  SW  419.  73  SW 
846. 

58.   San  Antonio,  etc..  R.  Co.  v. 


cess  of  that  rate,"  or  it  will  be  demurrable.""  A 
mere  alle^tion  that  the  charges  were  unreasonable 
uid  extortionate  will  not  suffice. If  the  statute 
makes  the  earner  liable  for  a  penalty  for  collecting 
greater  freight  eharges  than  those  stipulated  in  the 
bill  of  lading,  and  an  action  is  brought  for  a  penalty 
for  overehaige  on  a  bill  of  lading  containing  the 
clause  "wei^t  and  transportation  subject  to  cor- 
rection, ' '  it  must  be  alibied  that  the  ohiuges  speci- 
fied therein  were  based  on  tlie  actnal  weight  of  the 
freight.'^  If  suit  is  brought  against  connecting  car- 
riers jointly  to  recover  a  penalty  for  overcharge,  an 
averment  that  defendants'  business  relations  were 
wholly  within  their  knowledge  and  that  they  had 
colluded  to  secrete  the  same  to  defeat  plaintifE  and 
other  shippers  is  sufficient^  full  and  specific." 

Aiuww.  The  defense  Uiat  an  ovcovha^  was 
imintentional  and  innocent  is  a  matter  which  must 
be  pleaded  and  proved  hy  defendant."*  A  mistake 
in  we^ht  or  classification  cannot  be  proved  under  a 
general  denial,"  and  if  the  uiswer  shows  on  its 
face  that  the  mistake  pleaded  was  due  to  culpable 
n^ligence,  it  is  insufficioit." 

Evidenc*.  The  burden  is  on  plaintiff  to  prove  all 
the  facts  necessary  to  make  out  a  ease  under  the 
statute  providing  for  the  recovery  of  penalties  for 
overcharges."'  The  burdoi  of  provii^  mistake  as 
a  defense  is  on  the  carrier.""  The  rules  applicable 
generally  in  civil  actions  as  r^ards  admissibility^ 
and  we^ht  and  sufficiency  of  evidence*"  apply  in 
actions  to  recover  penalties  for  overcharge. 

Qnestioiui  for  Jury.   Whether  or  not  a  violation 

Bracht,  (Tex.  Civ.  A.)  163  SW  376. 

69.  See  Evidence  [16  Cyc  821]. 
And  Bee  Central  of  Georgia  R.  Co.  v. 
Stephens,  141  Ga.  342,  80  SB  1044 
(holding  that  in  an  action  Incurred 
by  the  collection  of  a  rate  in  excess 
of  that  prescribed  by  the  railroad 
commission  evidence  of  a  rule  of  the 
railroad  commission  not  applicable 
or  In  efFect  at  the  time  of  the  trial 
should  have  been  excluded);  Fuller 
V.  Chicago,  etc.,  R.  Co.,  31  Iowa  187 
(holding  that,  where  a  railroad  com- 
pany authorized  the  drayman  de- 
livering to  the  consignee  goods  car- 
ried by  the  company  to  collect  the 
charges,  the  drayman's  testimony 
that  the  consignee  on  paying  the 
charge  said  that  he  thought  It  was 
too  high  Is  admissible  In  an  action  by 
the  consignee  to  recover  a  statutory 
penalty  and  overcharge);  Scammon 
V.  Kansas  City,  etc..  R.  Co..  41  Mo.  A, 
194  (holding  that  an  action  to  re- 
cover penalties  for  Illegal  freight 
charges  Is  not  based  on  the  written 
contract  of  shipment  between  the 
parties,  but  on  the  statute  allowing 
the  recovery,  and  there  can  be  no 
objection  to  the  introduction  of  parol 
evidence  to  show  what  those  charges 
were);  Latta  Martin  Pump  Co  v. 
Southern  R.  Co..  138  N.  C.  300.  302. 
60  BE  686  (holding  that  under  Acts 
[19^^3]  p  999  c  690  SB  1,  2,  iwescrlblng 

fenalties  for  making  overcharges  on 
relght,  the  question  whether  there 
has  been  an  overcharge  depends  on 
whether  the  amount  exacted  is  "In 
excess  of  the  rates  appearing  in  the 
printed  tariff  of  said  company  or 
more  than  Is  allowed  by  law,''  and  In 
an  action  for  the  penalties  the  mere 
unsworn  declaration  of  defendant's 
agent  that  there  was  an  overcharge 
on  the  goods  was  inadmissible  on 
the  question  of  overcharge). 

60.  See  Evidence  HB  Cyc  8211. 
And  see  Missouri  Pac,  R.  Co.  v.  Boil- 
ing. 66  Ark.  646,  48  SW  806-  Mis- 
souri Pac.  R.  Co.  v,  Wright.  6B  Ark. 
631,  47  SW  657;  Latta  Martin  Pump 
Co.  v.  Southern  R.  Co..  138  N.  C. 
300,  BO  SB  686;  Sabine  Tram  Co.  v. 
Texarkana,  etc..  R.  Co.,  105  Tex.  82, 
148  SW  143  [afr  (Civ.  A.)  129  SW 
198];  Gulf,  etc..  R.  Co.  v.  State,  »7 
Tex.  274,  78  SW  495  [aff  204  U.  S. 
403,  27  set  360.  SI  L.  ed.  640,  and 
aff  32  Tex.  Civ.  Aj  1, 
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of  the  statute  was  intentional  or  -was  caused  by  in- 
advertenee  or  mistake  is  a  question  for  the  jniy." 

Directing' verdict.  Where  the  petition  stated  a 
cause  of  action  and  was  supported  by  uncontra- 
dicted evidence,  the  court  properly  directed  a  ver- 
dict for  plaintiff.*" 

9641  g.  Amount  and  Nnmlier  of  Penalties 
SecoTwaue.  Where  the  statute  relating  to  penal- 
ties for  overcharge  provides  that  all  penalties  shall 
be  cumulative,  a  shipper  who  is  compelled  to  pay 
excessive  freight  chains  on  different  shipments  may 
recover  a  penalty  for  each  separate  act  of  extor- 
tion.** If  the  statute  imposes  two  distinct  penal- 
ties for  the  same  act,  and  the  penalties  are  not  in 
the  alternative,  the  enforcement  of  one  does  not 
prevent  the  enforcement  of  the  other.** 

Reasonableness.  The  fact  that  the  amount  of 
the  penalty  recoverable  is  greatly  in  excess  of  the 
overcharge  does  not  render  it  objectionable,  since 
the  penalty  is  imposed,  not  to  facilitate  the  collec- 
tion of  claims,  but  to  enforce  the  pc^ormanee  of 
the  carrier's  duties.*" 

Interest.  Before  judgment  the  penalty  does  not 
bear  interest  where  the  statute  does  not  allow  it, 
the  liability  not  being  of  the  character  which  en- 
titles it  to  draw  interest  under  the  general  statutes 
relating  to  interest."* 

[$  955]  3.  Befusal  to  Keceive  Freight  for  Trans- 
portation— a.  In  General.  In  a  number  of  juris- 
dictions the  statutes  impose  a  penalty  on  carriers 
under  certain  circumstances  for  refusal  to  receive 
freight  for  transportation.*'  The  power  of  a  state 
to  enact  reasonable  regulations  of  this  character  is 
not  open  to  doubt,**  at  least  so  far  as  intra-state 


shipments  are  concerned,  and  prior  to  the  enactment 
of  the  Garmack  amendment  and  decisions  of  the 
United  States  supreme  court  construing  its  pro- 
visions in  regard  to  these  regulations  they  were 
nniformly  upheld  r^ardless  of  whether  the  ship- 
ment was  intra-state  or  interstate  in  its  character.** 
Provisions  of  this  character  are  now  inoperative  so 
far  as  interstate  shipments  are  concerned."  Like 
other  statutes  imposing  penalties,  these  statutes  are 
subject  to  strict  construction.'^ 

[\  956]  b.  Time  Allowed  for  Shipment.  Where 
the  statute  allows  the  carrier  two  days  at  the  initial 
point  of  shipment  in  which  to  ship  freight,  it  incurs 
no  penalty  by  a  refusal  to  receive  goods  for  ship- 
ment by  a  train  being  loaded  when  the  goods  were 
tendered  for  shipment." 

[$  957]  c.  Ilefenses.  The  character  of  a  ship- 
ment may  constitute  a  sufficient  excuse  for  refusal 
to  receive  it.'^  So  also  unforeseen  conditions  not  to 
be  anticipated,'*  or  conditions  for  which  the  carrier 
is  not  responsible,  preventing  the  dischai^e  of  its 
duty  to  receive  goods  for  shipment,"  may  be  suc- 
cessfully urged  as  a  defense  to  an  action  to  recover 
a  penalty  under  the  statutes.  But  it  is  not  a  de- 
fense to  an  action  to  recover  a  penalty  for  violation 
of  the  statutes  that  the  party  whose  freight  the 
carrier  refused  to  ship  sustained  no  injury  thereby;" 
or  that  the  carrier  had  failed  to  file  and  publish  its 
schedule  of  rates or  that  the  consignee  of  freight 
had  failed  to  unload  cars  previously  consigned  to 
him,  creating  a  congestion  of  traffic  at  the  point  to 
which  the  shipper  desired  to  have  the  freight  trans- 
ported;" or  that  the  agent  to  whom  the  goods  were 
offered  for  shipment  was  ^orant  of  the  location 


61.  Fuller  v.  Chicago,  etc.,  R.  Co., 
SI  Iowa  187. 

OS.  Central  of  Georsia  R.  Co.  v. 
Stephens.  141  Oa.  842.  80  SB  1044. 

63.  Texarlcana,  etc.,  R.  Co.  v.  Sa- 
bine Tram  Co..  (Tex.  Ctv.  A.)  129 
SW  198;  Texas,  etc.,  R.  Co.  v.  Sa- 
bine Tram  Co.,  61  Tex.  dv.  A.  858, 
121  SW  25S.  Compare  Oulledge  v. 
HlBSOurl  Pac.  R.  Co.,  8  Tex.  A.  Civ. 
Cas.  9  168. 

[a]  Sole  applied. — shipper 
made  twenty-four  ehipments  on 
twenty-four  different  daya.  The  car- 
rier extorted  excessive  charges,  but 
its  agent  allowed  the  bills  to  accu- 
mulate and  collected  the  charges  on 
five  occasions.  It  was  held  that  the 
carrier  was  guilty  of  twenty-four 
different  ofFenses,  authorizing  the 
collection  of  the  penalty  for  each 
offense.  Texas,  etc,  R.  Co.  v,  Sa- 
bine Tram  Co..  61  Tex.  Civ.  A,  353, 
12t  SW  256. 

64.  Herriman  v.  Burlington,  etc., 
R.  Co..  57  Iowa  187.  189.  9  NW  878. 
10  NW  340  (holding  that  where  a 
statute  provides  that  a  higher  rate 
than  the  maximum  rate  fixed  shall 
be  "punished  by  a  penalty  of  for- 
feiture of  1500  to  the  school  fund," 
and  that  the  company  shall  "forfeit 
and  pay  to  the  person  Injured  Hve 
times  the  amount  of  compensation 
or  charges,"  an  action  brought  under 
the  first  clause  would  not  bar  an 
action  Under  the  second). 

65.  Burlington,  etc.,  R.  Co,  v.  Dey. 
82  Iowa  312.  48  NW  98,  31  AmSR 
477.  12  LRA  436:  Tucker  v.  Missouri 
Pac.  R.  Co.,  82  kan.  222,  108  P  89; 
Efland  v.  Southern  R.  Co.,  146  N.  C. 
129.  133.  59  SE  359  fwhere  the  court 
said:  "It  Is  In  reference  to  these 
smaller  claims  that  penalties  are 
desirable  and  chiefly  required"). 

[al  Fartlonlar  paualties  held  rea- 
•onable. — (1)  A  statute  imposing  the 
penalty  of  five  hundred  dollars  for 
charging  in  excess  of  the  rate  fixed 
by  law  Is  not  so  oppressive  as  to 
intimidate  carriers  from  resorting 
to  courts  to  test  its  validity.  Hence 


an  argument  that  the  legislative  rates 
are  in  eltect  made  ooncIuBlve  because 
the  penalties  for  violating  the  law 
are  great  enough  to  terrorfie  car- 
riers into  submfttlnK  rather  than  to 
taklns  ehances  in  succeeding  In  a 
teat  ease  is  without  force.  Tucker 
V.  Missouri  Pac.  R.  Co.,  82  Kan.  222, 
108  P  89.  (2)  Penalties  of  not  less 
than  one  thousand  dollars  or  not 
more  than  flve  thousand  dollars  for 
the  first  offense  of  charging  more 
than  the  rate  flxed  by  the  commis- 
sion, or  not  less  than  flve  thousand 
dollars  nor  more  than  ten  thousand 
dollars  for  every  subsequent  offense, 
are  not.  excessive  within  the  consti- 
tutional provision  prohibiting  penal- 
ties of  that  character.  Burlington, 
etCu  R.  Co.  v.  Dey,  82  Iowa  312,  48 
NW  98.  81  AmSR  477.  12  LRA  43^. 

68.  Iron  R.  Co.  v.  Lawrence  Fur- 
nace Co.,  49  Oh.  St.  102,  30  NB  616. 
See  also  Penalties  [30  Cyc  1861], 

67.  See  statutory  provisions.  And 
see  St.  Louis,  etc.,  R.  Co.  v.  State, 
84  Ark.  160.  154,  104  SW  1106  (hold- 
ing that  Kirby  Dig.  |  6808  "de- 
nounces a  penalty  for  the  refusal  of 
a  carrier  to  accept  property  for 
transportation  and  to  Issue  receipts 
or  bills  of  lading  therefor"). 

68.  Reld  V.  Southern  R  Co.,  160 
N.  C.  753,  64  SE  874,  17  AnnCas  247 
and  note. 

68.  Reld  V.  Southern  R.  Co..  153 
N.  C.  490.  69  SE  618;  Reld  v.  South- 
ern R.  Co..  150  N.  C.  753.  64  SE 
874,  17  AnnCaa  247:  Wampum  Cotton 
Mills  V.  Carolina,  etc..  R.  Co..  150 
N.  C.  612.  64  SE  688;  Qarrlson  v. 
Southern  R.  Co..  150  N.  C.  575.  64  SB 
578;  Reid  v.  Southern  R.  Co.,  149  N. 
C.  423,  63  SE  112:  Twitty  v.  South- 
ern R.  Co.,  141  N.  C.  356,  B3  SE 
957;  Currie  v.  Raleigh,  etc.,  R.  Co., 
135  N.  C.  635.  47  SB  654;  Bagg  v. 
Wilmington,  etc.,  R.  Co.,  109  NT  C. 
279.  14  SE  79.  26  AmSR  567,  14  LRA 
696.  And  see  generally  decisions 
cited  in  subsequent  notes  in  this  and 
the  following  sections. 

70.    See  supra  §  944. 


71.  Cox  V.  Atlantic  Coast  Line  R. 
Ca,  148  N.  C.  4B9,  62  SE  666.  See 
also  supra  S  948. 

n.  Cox  V.  Atlantic  Coast  Line  R. 
Co.,  148  N.  C.  469.  62  SE  556. 

73.  TlU^  T.  Norfolk,  etc.,  R.  Co., 
162  N.  C.  if,  77  SE  994  (holding  that, 
under  Revisal  flOOS]  |g  1066.  1099. 
1112,  Acts  [1907]  cc  469,  471.  and 
the  rules  of  the  corporation  commis- 
sion, a  carrier  whose  motive  power 
is  fire-drlven  engines  may  refuse  to 
receive  loose  hay  for  transportation). 

74.  Garrison  v.  Southern  R.  Co., 
150  N.  C.  575.  64  SE  578. 

7B.  Murphy  Hardware  Co.  v. 
Southern  R.  Co.,  150  N.  C.  703,  64  SE 
873,  22  LRANS  1200,  17  AnnOas  481; 
(Sarrlson  v.  Southern  R,  Co.,  160  N. 
C.  675,  64  SB  678.  But  see  St.  Louis, 
etc.,  R.  Co.  V.  State,  84  Ark.  150,  104 
SW  1106  (holding  tbat  a  carrier  can- 
not excuse  its  refusal  to  receive 
goods  for  transportatdon,  and  Issue 
a  bill  of  lading  therefor,  and  escape 
the  penalty  imposed  by  Kirby  Dig. 
I  6803,  by  showing  that  an  unusual 
emergency  has  caused  a  shortage  of 
cars  so  that  goods  cannot  be 
shipped  out  as  rapidly  as  Is  custo- 
mary. No  reason  is  stated  for  this 
holding). 

[a]  ■trikes.^In  applying  this 
principle,  it  has  been  held  that.  If 
the  carrier  was  unable  to  transport 
cattle  because  its  motive  power  was 
tied  up  by  a  strike.  It  would  not  be 
liable  for  the  statutory  penalty  for 
its  refusal  to  receive  the  stock. 
Murphy  Hardware  Co.  v.  Southern  R. 
Co.,  160  N.  C.  708.  64  SE  878,  tt 
LRANS  1200  and  note,  17  AnnCaa 
481  and  note. 

76.  Reld  V.  Southern  R.  Co.,  160 
N.  C.  753,  64  SE  874.  17  AnnCas  S47. 

77.  Burlington  Lumber  Co.  v. 
Southern  R.  Co.,  152  N.  C.  70.  67  NE 
167. 

78.  Garrison  v.  Southern  R.  Co., 
150  N.  C.  576,  64  SE  578  (where  It 
was  fsid  that  the  fact  that  the  con- 
signee refused  to  dt«cbarge  his  duty 
to  the  carrier  would  furnish  no  ex- 
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of  the  point  to  which  they  were  destined;™  or  that 
the  point  to  which  the  freight  was  to  be  consigned 
was  not  a  regular  station  at  which  an  agent  of  the 
carrier  was  kept."  Where  the  carrier  fails  to  pro- 
vide sufficient  platform  facilities  for  receiving  cot- 
ton ordinarily  awaiting  transportation,  it  is  not  ex- 
ensed  from  receiving  cotton  for  transpoitation, 
bec&ose  the  shipper  refuses  to  place  it  on  the  plat- 
form which  is  covered  with  other  cotton,  necessitat- 
ing unusual  expense  in  putting  the  cotton  on  the 
platform.*^  The  fact  that  a  connecting  carrier  re- 
fuses to  receive  freight  for  a  certain  consignee  will 
not  relieve  the  initial  carrier  from  liability  for  the 
penalty  for  refusing  to  receive  freight.*^ 

958]  d.  Who  Entitled  to  Sue.  Where  the 
statutes  provide  that  the  penalty  shall  be  recovered 
by  "the  party  aggrieved/'  the  shipper  is  entitled 
to  sue  for  the  penalty  but  a  mere  agent,**  or  the 
attorney  for  attaching  creditors,*"  or  a  connecting 
carrier  over  whose  lines  the  freight  is  consigned,* 
is  not  so  entitled. 

[$  959]  e.  Conditions  Precedent  to  Bight  to 
Sue.  Before  the  liability  for  a  penalty  can  attach, 
there  must  be  an  actual  tender  of  the  freight  for 
shipment;"  and  the  tender  must  be  made  during 
business  hours'"  and  at  a  regular  station,  when  the 
statute  so  requires."  In  making  a  tender,  it  is  not 
essential  that  any  particular  language  be  used;  it 
is  BofiBoient  that  the  langnage  amounts  in  common 


understanding  to  a  tender.*"  There  is  a  refusal  to 
transport  within  the  meaning  of  the  statute  when 
the  carrier  permits  a  shipper  to  load  his  cars  with 
goods,  but  refuses  to  ship  the  car  or  to  issue  a 
bill  of  lading  therefor." 

[9  960]  f.  Actions.  The  declaration,  petition, 
or  compUiint  must  allege  all  the  statutory  requi- 
sites, to  establish  defendant's  liability  for  the  pen- 
alty ;*'  thus,  it  must  allege  a  proper  tender,**  and  such 
tender  must  be  proved.**  Where  the  penalty  is  a 
percentage  of  the  value  of  the  property  at  the  time 
it  should  have  been  shipped,  calculated  for  the  time 
of  the  delay,  the  petition  mtist  show  the  date  of 
shipment  or  tender,  the  value  of  the  goods,  and  the 
period  of  delay.*''  Plaintiff  need  not  show  that  de- 
fendant has  filed  and  published  its  schedule  of 
freight  rates  as  required  by  law,  as.  defendant  will 
be  presumed  to  have  complied  with  the  law.** 

961]  g.  Amount  and  Number  of  Penalties. 
Wliere  the  statute  provides  that  each  article  refused 
shall  constitute  a  separate  offense,  on  a  refusal  of 
a  railroad  company  to  transport  a  lot  of  cattle,  a 
separate  penalty  is  recoverable  for  each  head.*'  A 
statute  imposing  a  penalty  of  fifty  dollars  for  each 
day's  failure  to  receive  freight  for  shipment  is  not 
invalid  as  imposing  a  penalty  which  would  prevent 
the  carrier  from  resorting  to  the  courts  to  deter- 
mine the  validity  of  a  statute  imposing  it.**  To 
entitle  a  shipper  daily  to  the  statntory  penalty  for 


case  for  the  carrier  to  refuse  to  dis- 
charge Its  duty  to  the  conslKnor). 

79.  Reld  V.  Southern  R.  Co.,  150 
N.  C.  76S,  S4  SE  874,  17  AnnCas  247 
(where  It  was  said  that  he  should 
have  known  of  ascertained  the  lo- 
cation of  the  shipping  point). 

[a]  A  sllslit  arror  nuuie  liy  the 
shipper  Sst  gVTtag  the  mune  of  the 
plaoe  of  AestlnMioii,  which  Is  not 
calculated  to  mislead  the  carrier's 
agent,  furnlshea  no  excuse  for  re- 
fusal to  transport.  Redd  v.  Southern 
R.  Co..  160  N.  C.  TBS,  64  SB  874,  17 
AnnCas  247. 

80.  Reld  V.  Southern  R  Co.,  149 
N.  C.  423,  63  SE  112. 

81.  St.  Louis,  etc.,  R.  Co.  v.  State, 
84  Ark.  IRQ,  104  SW  1106. 

88.  Wampum  Cotton  Mills  v. 
Carolina,  etc..  R.  Co.,  150  N.  C.  fil2, 
614,  64  SE  688  <where  It  was  said 
that  the  Initial  carrier  should  have 
received  the  freight,  carried -it  to  the 
connecting  point,  and  then  tendered 
It  to  the  conmctlng  carrier;  that  "if, 
by  simply  ordering  an  embargo 
against  one  of  its  customers  .  . 
[the  connecting  carrier]  could  para- 
lyxe  all  of  the  connecting  roads  and 
relieve  them  from  the  duty  to  receive 
shipments  to  such  person,  th«  com- 
mon law  would  faM  and  the  statutes 
passed  to  enforce  the  public  duty  be 
of  no  avail.  One  company  could  de- 
stroy the  business  of  any  person  or 
corporation,  starve  it  out  of  exist- 
ence, bankrupt  It  by  ordering  an 
embargo  ana  notifying  all  other 
r(Kida  that  It  would  not  receive 
freight  for  the  persons  selected  a.s 
the  subject  for  aiscrimlnation.  Each 
company  must  discharge  its  duty 
and  cast  the  responsibnity  for  re- 
fusing upon  the  one  who  is  der- 
elict''}. 

83.  Crosby  v.  Pere  Marquette  R. 
Co..  131  Mich.  288.  289.  91  NW  124; 
Burlington  Lumber  Co.  v.  Southern 
R.  Co..  1B2  N.  C.  70,  67  SB  167;  Mc- 
Rackan  v.  Atlantic  Coast  lilne  R.  Co., 
160  N.  C.  8S1,  63  SB  1042;  Reld  v. 
Southern  R  Co..  149  N.  C.  42S,  63  SB 
112. 

84.  McRackan  v.  Atlantic  Coast 
Line  R  Co.,  150  N.  C.  331.  63  SB  1042 
(not  the  real  party  In  Interest). 

8B.  HcRachan  v.  Atlantic  Coast 
Une  R.  Co.,  160  N.  C.  331,  68  SB 
1042. 

86.  Crosby  v.  Pere  Marquett«  R 
Co..  131  Mich.  288,  91  NW  124  (hold- 
ing that  fwnMatlng  oarrlera  have  no 


further  Interest  than  as  common  car- 
riers prepared  to  perform  a  service, 
in  case  the  freight  so  shipped  reached 
the  point  of  connection  wJth  their 
line,  and  havie  not  suffered  a  legal 
injury  such  as  excludes  the  right  of 
the  shipper  to  recover  and  transfers 
the  cause  of  action  to  them), 

87.  Wampum  Cotton  Mills  v,  Caro- 
lina, etc.,  R.  Co.,  150  N.  C.  608.  64 
SE  686:  Land  t.  Wilmington,  etc., 
R  Co.,  104  N.  C.  48,  10  SB  80. 

•8.  Wampum  Cotton  Hills  v.  Caro- 
Hna.  etc.,  R  Co.,  160  N.  C.  608,  64  SB 
686. 

88.  Garrison  v.  Southern  R.  Co., 
ISO  N.  C.  676.  64  SB  678;  Alsop  v. 
Southern  Express  Co.,  104  N.  C.  278, 
10  SB  297.  6  LRA  271. 

[a]  What  is  a  "ngVlar  •tatlon." 
— (1)  The  words  "regular  station" 
denote  a  place  where  the  railroad 
transadts  regular  and  orderly  busi- 
ness, with  suitable  buildings  and  ap- 
pliances, and  with  agents  present  at 
all  appropriate  times,  to  arlve  bills 
of  lading  and  receipts  to  shippers 
tendering  or  receiving  freight;  and 
the  fact  that  a  place  Is  set  down  In 
the  circulars  ana  orders  of  the  rail- 
road as  a  station,  and  that  a  mall 
train  stops  there  regularly  is  not 
sufficient  to  make  it  a  "regular  sta- 
tion." Land  V.  W<lmlneton,  etc..  R. 
Co.,  104  N.  C.  48,  10  SB  80.  (2)  A 
point  on  a  railroad  where  there  was 
never  any  station  agent,  no  agent's 
ofnce,  no  books  kept,  tickets  sold,  or 
bille  of  lading  given,  but  where  con- 
ductors had^  frequently  stopped 
trains  to  receive  and  let  off  freight 
and  passengers.  Is  not  a  regular  sta- 
tion within  the  meaning  of  Code  t 
1964,  Imposing  a  penalty  for  refusal 
to  receive  and  forward  freight  when 
tendered  at  a  regular  station.  Kel- 
logg V.  Suffolk,  etc.,  R  Co.,  100  N.  C 
168.  5  SE  379. 

90.  Wampum  Cotton  Mllla  v.  Caro- 
lina, etc.,  if.  Co.,  160  N.  C.  608,  64 
SB  586. 

[a]    Tnetm  htHA  to  show  tanflw^ 

Where  a  shipper  placed  lumber  on  a 
car  with  the  earner's  consent  and 
demanded  a  bill  of  ladAng  which  was 
refused,  and  he  afterward  went  to 
the  ag<ent  of  the  carrier  two  or  three 
times  and  asked  him  If  he  had  shlp- 

fied  the  carload,  and  the  agent  said 
hat  he  had  not,  the  facts  are  suffi- 
cient to  show  a  tender.  Oarrison  v. 
Southern  R  Co.,  160  N.  C.  576.  64  SB 
678. 


91.  Tilley  V.  Norfolk,  etc.,  R.  Co., 
162  N.  C.  37.  77  SB  994;  Garrison  v. 
Southern  R.  Co.,  IBO  N.  C.  67B,  64 
SB  678;  Twltty  v.  Southern  R.  Co., 
141  N.  C.  35B,  83  SE  9B7. 

93.  Kansas  City,  etc.,  R.  Co.  v. 
Ode.  (Tex.  Civ.  A.)  149  SW  763; 
Dorrance  v.  -  International,  etc..  R 
Co.,  63  Tex.  Civ.  A.  460.  126  SW  694. 
See  also  Penalties  [80  Cyc  1362]. 

93.  Currle  v.  Rajels4i.  etc.,  R  Co., 
136  N.  C.  636.  47  SB  654  (holding 
that.  In  an  action  against  a  carrier 
to  recover  a  statutory  penalty  for 
refusal  to  receUve  merchandise  for 
transportatian.  a  complaint  alleging 
a  tender  at  defendant's  regular  d^>oc 
at  a  specified  placp  on  May  2,  1903, 
and  that  the  defendant  for  two  suc- 
oessdve  days,  namely,  "on  Sth  and  9th 
of  May,  1903,  failed  and  refused  to 
receive  the  same,"  contained  a  suffi- 
cient allegation  of  tender). 

VecMSlty  of  tsiiAsT  see  supra  I 
959. 

84.    See  cases  Infra  this  note. 

[a]  Bvldenoe  hslA  to  show  lasnfl- 
oient  tender. — Cox  v.  Atlantic  Coast 
Line  R.  Co..  148  N.  C.  459.  62  SB  666. 

[bl  Hvldeoca  held  snOoleiit  to  go 
to  Jury  on  snfflclsnoy  of  tenders- 
Wampum  Cotton  Mills  V.  Carolina, 
etc..  R.  Co..  ISO  N.  C.  608,  64  SE  586. 

98:  Kansas  City,  etc..  R.  Co.  v. 
Oole,  (Tex.  Civ.  A.)  149  SW  753; 
Dorrance  v.  International,  etc.,  R. 
Co..  63  Tex.  Civ.  A.  460.  126  SW  694. 

96.  Burlington  Lumber  Co.  v. 
Southern  R.  Co.,  152  N.  C.  70.  67  SB 
167. 

97.  Carter  V.  Wttlmlngton,  etc..  R. 
Co.,  126  N.  C.  437.  86  SB  14. 

98.  Gaorlson  v.  Southwn  R  Co., 
150  N.  C.  576.  64  SE  678.  And  see  St. 
Louis,  ttc.  R.  Co.  v.  State,  84  Ark. 
150,  104  SW  1106  (holding  that  a 
penalty  of  flftsen  hundrea  dollars. 
Imposed  on  a  carnler  violating  KIrby 
Dig.  6  6803,  by  ftilllng  to  receive 
for  fOupmem  ten  bales  of  cotton,  and 
to  Issue  a  hill  of  lading  therefor.  Is 
not  excessive,  the  statute  fixing  a 
minimum  and  maximum  penalty,  and 
It  being  for  the  trial  court  to  assess 
the  amount). 

[a]  OonatltBtloua  limitations. — 
'•I  think  that  the  correct  limitation 
upon  leslBlatlon  of  this  character  is 
stated  by  Mr.  Justice  Peckham  In 
Ex  p.  Younr,  209  U.  S.  128.  28  SCt 
441,  62  L.  ed.  714,  13  LRANS  982.  14 
AnnCas  764.   If  tl*r>penaltie8  mre  so 
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failure  to  receive  height  for  shipment,  tbere  moat 
have  been  a  tender  and  a  refusal  ea^  day.^ 

962]  4.  Failnie  to  Fnrniali  and  Equip  Oanh— 
a.  In  OeiwraL  In  a  number  of  jurisdictions  statutes 
have  been  enacted  which  impose  penalties  on  carriers 
for  a  failure  to  furnish  cars  to  shippers  who  have 
complied  with  tho  provisions  of  the  statutes.^  Tht^ 
statutes  are  upheld  as  beii^  a  proper  regulation  of 
common  carriers,^  as  far  as  they  are  reasonable; 
unreasonable  regulations  are  void.^  They  are  to  be 
strictly  construed  and  no  penalty  other  than  that 
specifically  provided  by  the  statute  can  be  imposed.* 
Under  these  statutes  it  has  been  held  that  the  car- 
rier is  not  bound  to  furnish  any  particular  kind  of 
car,  as  loi^  as  the  cars  which  it  furnishes  or  ten- 
ders arc  suitable  for  the  particular  kind  of  freight 
offered  for  transportation^"  and  tho  fact  that  the 
shipper  has  made  a  binding  contract  with  the  car- 
rier for  a  particular  kind  of  ears  does  not  affect  the 
operation  of  this  rule,  the  remedy  of  the  shipper  be- 
ing for  a  breach  of  the  contract  and  not  an  action 
to  recover  the  penalty."  Statutes  exist  requiring 
the  earner  to  furnish  double-decked  oars  for  cer- 
tain kinds  of  live  stoek.^  The  carrier  is  not  liable 
to  the  penalty  for  refusing  to  furnish  cars  to  be 


used  on  a  connecting  line."  A  statute  providing 
that  "every  railroad  corporation  in  the  state  shall 
start  and  run  cars  for  the  transportation  of  such 
property  as  shall,  within  a  reasonable  time  previous 
thereto,  be  ready  or  offered  for  transportation," 
cannot  be  so  extended  as  to  include  coal  in  the  earth, 
to  be  dug  and  raised  from  the  mines  after  cars  are 
furnished,  so  that  the  carrier,  for  n^lect  in  that 
regard,  will  be  subject  to  the  penalty  provided  in 
the  statute.* 

[$  963]    b.    To  What  Shipments  AppUcabla. 

Some  of  these  statutes  are  by  their  terms  limited  to 
intra-state  shipments;*"  but  others  have  been  held 
by  state  courts  to  apply  to  interstate  as  well  as 
to  intra-state  shipments,^^  on  the  theory  that  thi^ 
affect  interstate  commerce  in  only  an  indirect  or 
remote  manner."  But  the  supreme  court  of  the 
United  States  has  definitely  settled  the  rule  to  the 
contrary  on  the  ground  that  congress  has  exerted 
its  paramount  authority  over  the  subject,  thereby 
supersedi^  any  state  l^islation  relating  to  the 
same  matter." 

964]  c.  Application  for  Ooxs.  To  authwise 
a  recovery  of  a  penalty  under  the  provisions  of  the 
statutes  under  consideration,  all  the  statutory  re- 


they  are  Imposed  is  prevented  from 
resortlnir  to  the  courts  to  determine 
the  validity  of  the  st&tute — that  ia, 
that  an  unsuccessful  effort  to  do  so 
would  work  th«rir  destruction — they 
are  Invalid.  No  such  result  could 
follow  the  enforcement  of  the  statute 
under  consideration."  Gftrrison  v. 
Southern  H.  Co.,  IBO  N.  C.  67B,  693, 
«4  SB  678. 

as.  Wampum  Cotton  Hitla  v. 
Carolina,  etc.,  R.  Co.,  160  N.  C.  608, 
64  SE  686. 

1.    See  statutory  proWslons. 

a.  Emerson  v.  St.  Louis,  etc.,  R. 
Co.,  Ill  Mo.  161.  19  SW  1113. 

3.  Houston,  etc.,  R.  Co.  v.  Mayes, 
201  U.  S.  321,  26  set  491.  60  L.  ed. 
772  [rev  36  Tex.  Civ.  A.  606.  83  SW 
SS] ;  Southern  R.  Co.  v.  Atlantic 
Sand,  etc..  Co..  135  Ca.  35.  68  SE  807. 

(a]  BernlAtloiis  held  ^uoaable. 
— A  rule  of  a  railroad  commission 
made  in  accordance  with  statutory 
authority  which  pro%'ides  that,  when 
a  shipper  files  with  a  railroad  com- 
pany  written  application  for  cars, 
stating  the  character  of  freight  to  be 
shipped  and  its  destination,  the  rail- 
road company  shall  furnish  such  cars 
within  four  days.  Sundays  and  holi- 
days excepted,  etc.,  and  for  a  viola- 
tion of  the  rule  shall,  within  thirty 
days  after  demand,  pay  the  shipper 
one  dollar  nor  day  per  car  after  ex- 
piration of  the  free  time,  Is  a  reason- 
able rule.  Southern  R,  Co.  v.  Atlanta 
Sand,  etc.,  Co.,  13S  Ga.  S6,  68  SE  807. 

1b]  MgiUatlona  lieM  vnrMson- 
— "An  absolute  requirement  that 
a  railroad  shall  furnish  a  certain 
number  of  cars  at  a  specified  day, 
reaardless  of  every  other  considera- 
tion except  strikes  and  other  public 
calamities,  transcends  th«  police 
power  of  the  State  and  amounts  to 
a  burden  Upon  Interstate  commerce. 
It  makes  no  exception  In  oases  of  a 
sudden  congestion  of  trafflc,  an  actual 
inability  to  furnish  cars  by  reason 
of  their  temporary  and  unavoidable 
detention  in  other  States,  or  In  other 
places  within  the  mme  State.  It 
makes  no  allowance  for  Interference 
of  traffic  occasioned  by  wrecks  or 
other  accidents  upon  the  same  or 
other  roads.  Involvlns  a  detention  of 
traffic,  the  breaking  of  brldses,  acci- 
dental fires,  washouts  or  other  un- 
avoidable consequences  of  heavy 
weather."  Houston,  etc.,  R.  Co.  v. 
Mayes,  201  U.  S.  321,  329.  26  SCt  491. 
BO  tI  ed.  772  [rev  36  Tex.  Civ.  A. 
606,  83  SW  53]. 

4.  Atchison,  etc..  R.  Co.  v.  Peo., 
227  III.  270,  81  NE  342  [rev  128  III. 
A.  38];  San  Antonio,  etc.,  R.  Co.  v. 


Bailey,  (Tex.  A.)  16  SW  203.  See 
also  supra  i  S43. 

[a]  Bui*  appIleO^By  refusing  to 
furnish  cars  on  request,  a  railroad 
company  does  not  incur  the  penalty 

frovldea  by  another  statute  for  re- 
using to  transport  goods.  Atchison, 
etc..  R.  Co.  V.  Peo..  227  111.  276.  81 
NE  342  [rev  128  111.  A.  28];  San 
Antonio,  etc..  R.  Co.  v.  Bailey,  (Tex, 
A.)  15  SW  203. 

9.  Texas,  etc.,  R,  Co.  v.  Barrow. 
33  Tex.  Civ.  A.  611,  77  SW  643  (hold- 
ing that,  in  order  to  recover,  plaintiff 
must  show  affirmatively  that  no 
other  cars  would  be  suitable  for 
transportation  of  such  freight  as  he 
desired  to  ship). 

6.  Texas,  etc.,  R.  Co.  v.  Barrow, 
33  Tex.  Civ.  A.  611,  77  SW  643. 

7.  See  statutory  provisions. 

[a]  Texas  statute. — (1)  Rev.  St. 
(1895)  art  4502a.  makes  it  the  duty 
of  raflway  companies  to  provide 
double-decked  oars  for  sheep,  goats, 
hogs,  and  calves,  but  prescribes  no 
penalty  for  their  failure  so  to  do. 
Article  4502b  declares  that  It  shall 
be  unlawful  to  charee  more  for  ship- 
ping a  double-decked  car  of  such  ani- 
mals than  Is  charged  for  shipping  a 
carload  of  other  cattle  or  horses,  and 
that  any  railway  company  which 
shall  fail  or  refuse  to  furnish  double- 
decked  cars  for  sheep,  etc.,  shall  be 
liable  to  the  owner  or  dipper  for 
five  hundred  dollars  liquidated  dam- 
ages, provided  tliat,  li  the  railroad 
company  shall  transport  such  ani- 
mals In  single-decked  oars  at  half 
the  price  per  carload  charged  for 
shipping  horses  and  other  cattle,  the 

Eenalty  stiall  be  inoperative.  It  was 
eld  tnat  a  shipper  of  sheep,  etc.,  had 
no  actionable  right  to  recover  a  pen- 
alty for  failure  to  provide  double- 
decked  cars,  unless  he  had  been 
charged,  and  required  to  pay.  a 
greater  amount  for  his  shipment  in 
single-decked  cars  than  one  half  the 
price  per  carload  charged  for  horses 
and  other  cattle.  Ft.  worth,  etc.,  R. 
Co.  V.  Starr,  (Civ.  A.)  141  SW 
1084.  (S)  A  demand  by  the  shipper 
for  double-decked  cars  will  be  im- 
plied. Ft.  Worth,  etc..  R.  Co.  v. 
Starr,  supra.  (S)  Where  an  Initial 
carrier  refused  to  provide  double- 
decked  cars  for  the  shipment  of 
plalntlfTs  sheep,  and  the  terminal 
carrier  collected  full  rates  for  the 
transportation  of  the  sheep  In  single- 
decked  cars,  the  Initial  carrier  was 
liable  for  the  penalty,  unless  It  sus- 
tained the  burden  of  proof  that  such 
terminal  carrier  had  no  authority  to 
act  for  it  In  collecting  such  rate.  Ft. 


Worth,  etc.,  R  Co.  v.  Starr,  (Civ.  A.) 
141  SW  1084. 

8.  Texas,  etc.,  R.  Co.  v.  Ixjvlng. 
(Tex.  Civ.  A.)  98  SW  461:  Houston, 
etc..  R.  Co.  V.  Buchanan.  42  Tex.  Civ. 
A.  620.  94  SW  199  (where  it  was  said 
that  the  statute  cannot  by  Implica- 
tion Impose  the  duty  to  furnish  cars 
beyond  Its  own  line). 

9.  Peo.  V.  Illinois,  etc.,  R.  Co.,  122 
111.  606.  14  NE  261. 

10.  See  statutory  provisions. 

[a]  Ultra-state  or  foralgu  sUp- 
ments-— Under  Rev.  St,  (1896)  art 
4499,  authorizing  the  recovery  of  a 
penalty  for  the  failure  to  furnish 
cars  for  an  intra-state  shipment,  that 
a  shipper  demanding  oars  had  the 
Intention  and  did  actually  ship  them 
to  a  point  .In  Mexico  does  not  change 
the  shipment  to  a  foreign  shipment. 
K-here  the  freight  was  shipped  to  a 

folnt  wttlhln  the  state  consigned  to 
he  shipper,  and  the  freight  was 
there  paid,  and  the  freight  was  there- 
after shipped  to  a  point  In  Mexico. 
Texas,  etc..  R.  Co.  v.  Taylor,  103  Tex. 
367.  126  SW  1117.  1200  [aff  54  Tex. 
Civ.  A.  419.  118  SW  1097J.  See  also 
Commerce  [7  Cyc  446], 

11.  Southern  R.  Co.  v.  Atlanta 
Sand,  etc..  Co.,  135  Ga.  35,  68  SE  807; 
Gray  v,  Minneapolis,  etc.,  R.  Co.,  110 
Minn.  527,  124  NW  1100;  Hardwlck 
Farmers'  El.  Co.  v.  Chicago,  etc.,  R. 
Co.,  110  Minn.  25,  124  NW  819.  19 
AnmOas  1088  and  note;  Houston,  etc.. 
R.  Co.  V.  Mayes,  36  Tex.  Civ.  A.  606, 
88  SW  53  [rev  SHI  U.  8.  321,  26  SCt 
491,  SO  U  ed.  7721 

IS.  Hardwlck  Farmers'  El.  Co.  v. 
Chicago,  etc..  R.  Co.,  110  Minn.  25. 
124  NW  819,  19  AnnCas  1088  and  note 
[rev  226  U.  S.  426], 

"Neither  Its  purpose  nor  its  opera- 
tion constitates  a  burden  on  such 
commerce.  Its  enforcement  must 
tend  to  secure  the  prompt  perform- 
anoe  by  the  carrier  of  its  common- 
law  duty  to  furnish  can  for  tnuis- 
porfiatlon  of  freight  and  thus  add  to 
the  volume  of  matter  to  be  trans- 
ported within  and  w>lt3iout  the  state. 
Without  euphemism  It  Is  In  aid  of 
commerce  of  botli  kinds."  Kirdwick 
Farmers'  El.  Co.  v.  Chicago,  etc..  R. 
Co.,  110  Minn.  26.  36,  124  NVT  81».  IS 
Ann(7aa  108S  [rev  226  U.  S.  426,  3S 
SCt  174,  S7  L.  ed.  284,  46  LRANS 
2031. 

18.  Chicago,  etc..  R.  Co.  v.  T&rd- 
wlck  Farmers'  El.  Co.,  226  U.  S.  426. 
435,  33  SCt  174,  67  L,.  ed.  284.  46 
T.,RANS  203  [rev  110  Mdnn.  25,  124 
NW  819.  19  AnnCas  1088}  (where  it 
was  said:  "The  elementsify  and  long 
settled  doctrine  is  that  there  can  be 
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ijairements  in  respect  of  application  or  demand  for 
cars  must  be  complied  with  by  the  shipper."  The 

application  must  bo  made  to  the  agent  designated 
by  statute.*''  An  oral  application  is  insufficient  where 
the  statute  requires  the  application  to  be  in  writ- 
jjjgie  ipjjg  application  should  state  definitely  the 
time  when  the  cars  shall  be  furnished,  and  non- 
compliance by  the  carrier  with  an  ai)pIication  for 
cars  which  &^es  no  time,"  nor  requests  that  cars 
shall  be  furnished  "as  soon  as  possible,"^  imposes 
no  liability  on  the  carrier  for  failure  to  furnish 
cars.  An  application  which  requests  the  carrier  to 
famish  ears  within  a  shorter  period  than  the  mini- 
mum allowed  by  the  statute  to  the  carrier  for  fur- 
nisliii^  ears  is  of  no  effect,*^  and  the  same  conclu- 
sion has  been  reached  in  respect  of  an  application 
which  reqaests  cars  to  be  furnished  at  a  date  sub- 
sequent  to  the  time  allowed  by  the  statute  for  fur- 
nishing cars.^  A  failure  to  comply  with  an  appli- 
cation to  fnmish  cars  to  be  used  on  another  line 
imposes  no  liability  on  the  carrier,  where  the  stat- 
ote  does  not  require  that  cars  to  be  used  on  an- 
other line  shall  be  furnished.*^  And  an  application 
for  cars  of  a  particular  kind  will  not  be  sufficient 
as  a  basis  for  imposing  a  penalty  on  the  carrier, 
where  the  statute  does  not  impose  on  it  the  duty 
of  supplying  a  particular  kind  of  ears,  but  only  such 
as  are  suitable  for  the  kind  of  property  which  the 
shipper  desires  to  transport.** 

965]  d.  Defenses.  When  expressly  so  pro- 
vided by  statute,  a  strike  on  the  carrier's  line  is  a 


good  defense  to  an  action  to  recorer  penalties  for 
failure  to  famish  cars;*"  and  even  in  the  absence  of 

any  statute  so  providing,  a  strike  of  such  magnitude 
as  to  render  the  carrier  unable  by  the  use  of  proper 
effort  to  furnish  cars  on  demand  would  constitute 
a  good  defense,^  although  it  would  be  otherwise  if 
the  strike  was  of  an  insignificant  number  of  em- 
ployees or  in  some  department  in  no  substantial 
way  interfering  with  the  furnishing  of  cars.*"  The 
more  fact  that  the  carrier  did  not  have  sufficient 
cars  to  comply  with  the  demands  made  on  its  serv- 
ice, when  cars  were  ordered  from  it,  constitutes  no 
defense.^  But  where  there  is  a  rush  of  business 
or  congestion  of  traffic  which  could  not  reasonably 
have  been  anticipated,  and  the  failure  to  furnish 
ears  is  due  to  this  cause,  the  carrier  is  not  liable  for 
noncompliance  with  the  statute.*^  Where  the  stat- 
ute requires  the  applicant  to  deposit  with  the  agent 
of  the  carrier  at  the  time  of  m^ing  his  application 
a  part  of  the  fro^ht  chaises,  it  ia  a  good  defense 
that  at  the  point  of  shipment  the  carrier  had  no 
agent.**  Tlie  fact  that  the  cars  were  eventually 
furnished,  although  not  within  the  required  time, 
does  not  prevent  the  recovery  of  a  penalty.**  Nor 
is  it  a  defense  that  a  buyer  from  the  shipper  noti- 
fied the  carrier  not  to  carry  any  more  of  the  ship- 
per's property  consigned  to  the  buyer.^  It  is  not 
a  defense  that  a  demand  was  made  for  cars  to  be 
shipped  outside  of  the  state,  the  -statute  not  requir- 
ii^  the  carrier  so  to  do,  where  the  carrier's  right 
to  limit  the  use  of  cars  to  shipments  inside  the 


no  divided  authority  over  interstate 
oommerce  and  that  the  regulations 
of  Congress  on  that  subject  are  su- 
preme. It  results,  therefore,  that  In 
a  case  where  from  the  particular  na- 
ture of  certain  subjects  th'e  State 
may  exert  authority  until  Congress 
acts  under  the  assumption  that  Con- 

SesB  by  Inaction  has  tacitly  author- 
id  it  to  do  80,  action  by  Congress 
destroys  the  posaitMllty  of  such  as- 
sumption, aince  such  action,  when 
exerted,  covers  the  whole  Held  and 
renders  the  State  Impotent  to  deal 
with  a  subject  over  wnlch  It  had  no 
inherent  but  only  permlssiva 
power") :  Houston,  etc.,  R,  Co,  v. 
Uayes.  201  U.  S.  321,  26  SCt  491,  60 
L.  ed.  772  Crev  36  Tex.  Civ.  A.  606, 
83  SW  53]. 
14.  See  ca^ea  lirfra,  this  section. 
16.  Austin,  etc.,  R.  Co.  v.  Slator,  7 
Tex.  Civ.  A.  344,  347,  26  SW  233 
(holding  that  a  raiilroad  company's 
local  agent  In  dharse  of  Its  trans- 
portation at  that  point  is  "the  per- 
son  in  charge  of  transportation,  to 
whom  as  alternative  to  the  superin- 
tendent application  may  be  made  for 
stock  cars). 

16.  Texas,  etc.,  R.  Co.  v.  Barrow, 
33  Tex.  Civ.  A.  611.  77  SW  643. 

[a]  BiU«  ajntlled. — ^^'here  after  a 
written  demand  for  stable  cars  for  a 
shipment  of  cattle  the  shipper  made 
an  oral  demand  tor  any  kind  of  suit- 
able oars,  failure  to  comply  with  such 
demand  was  not  a  violation  of  the 
statute,  eince  it  did  not  amount*  to  a 
written  demand.  Texas,  etc.,  R.  Co. 
v.  Barrow.  33  T«x.  Civ.  A.  611.  77 
SW  64.1. 

17.  C5ox  V.  Missouri,  etc.,  R.  Co., 
SI  Kan.  186,  105  P  14  (where  it  was 
said  that,  where  the  appllcatkin  men- 
tioned no  time,  to  treat  Hie  absence 
of  such  statement  to  mean  "now" 
would  be  leg-tslatfon  and  not  Inter- 
pretation). 

18.  Texas,  etc..  R.  Co.  v.  Hughes, 
99  Tex.  688.  91  SW  667;  Texas,  etc.. 
R.  Co.  V.  Shipman,  <Tex.  Civ.  A.)  08 
SW  44S  (where  it  was  said:  "The 
phiase  Us  soon  as  poaMble'  specifies 
no  tims  whatever"). 

U.  UoDuffle  V.  Ssaboard  Air  Line 
R.  Co.,  146  N.  C.  197,  6»  SB  122  (stat- 


ute allowing  carrier  four  days  after 
receipt  of  appHcatlon  wrtthln  which 
to  furnish  cars  and  an  application 
demanding  that  cars  shall  he  fur- 
nished wIULln  two  days):  Orlfllth  v. 
Texas,  etc.,  R.  Co..  53  Tex.  Civ.  A. 
ElO,  116  SW  648  (one  day):  Texas, 
etc.,  R.  Co.  V.  Blocker,  48  Tex.  Civ. 
A.  100.  106  SW  718  (Statute  allowing 
oarrter  three  days  after  receiving  ap- 
pldcation  in  which  to  furnish  cars 
and  application  requiring  them  to  be 
fumlsbed  within  one  day). 

BO.  Texas,  etc.,  R.  Co.  v.  Andrews, 
(Tex.)_126  SW  662,  563  [rev  (Clv.  A.) 
118  SW  1101]  (where  tiM  court  said: 
"Th«  purpose  of  the  statute  was  to 
facilitate  the  movement  of  freight, 
when  It  was  ready  for  shipment,  and 
not  to  provide  for  Its  shtlpment  when 
It  could  be  got  ready.  The  freight 
was  to  be  practlcSilly  tendered.  If 
as  In  this  case  the  idilpper  had  the 
right  to  name  a  day  10  days  after 
the  3  allowed  for  supplying  the  cars, 
why  should  he  not  be  allowed  30  or 
40  days,  or  such  time  as  tho  cattle 
could  be  fattened  and  prepared  for 
market"). 

31.  Texas,  etc.,  R.  Co.  v.  Loving, 
(Tex.  Civ.  A.)  08  SW  +5!:  Houston, 
etc.,  R.  Co.  V.  Buchanan,  42  Tex.  Civ, 
A.  620.  94  SW  199. 

as.  Chicago,  etc.,  R.  Co.  v.  Risley, 
55  Tex.  Clv.  A.  66,  119  SW  897. 

[a]  Xole  applied. — Where  a  ship- 
per demanded  stable  cars  for  the 
shipment  of  cattle,  such  cars  not  be- 
ing the  only  sud table  ones  for  the 
shipment  of  cattle,  the  railroad  com- 
pany was  not  required  to  furnish 
other  suitable  cars.  Texas,  etc.,  R 
Co.  v.  Barrow,  33  Tex.  Clv.  A.  611,  77 
SW  643. 

[bl  What  oonstitnteB  demand  for 
partloalar  kind  ot  oars. — A  shipper's 
order  for  cars  of  not  less  than  eighty 
thousand  pounds  capacity  each,  al- 
though evidencing  a  wllUngneas  to 
accept  "their  equIvaJent  In  different 
capacity  cars,"  and  also  describing 
them  as  "such  cars  as  are  suitable  to 
be  loaded  With  crashed  stone,"  Im- 
mediately following  the  demand  for 
gondolas,  or  coal  cars,  ia  an  order 
for  cars  of  a  particular  kind  which 
a  railroad  company  was  not  bound 


by  Rev.  St.  (1896)  art  4497,  to  fur- 
nish. Chicago,  otc,  R.  Co.  v.  Rtsley, 
55  Tex.  CUv.  A.  66,  69,  119  SW  897. 

33.  Texa.s,  etc.,  R.  Co.  v.  Andrews, 
103  Tex.  271.  126  SW  662. 

34.  Southern    R.    Oo.    v.  AtlJlnta 
etc.,  Co.,  135  Oa.   35,  68  SE 


Sand. 
807. 

35. 
Sand, 
807. 

aa. 


Southern 
etc.,  Co., 


R.  Co. 
135  Ga. 


V.  Atlanta 
36,   68  SS 


St.  Louis,  etc.,  R.  Co.  v.  State, 
85  Ark.  311,  107  SW  1180,  122  AmSR 
33;  Southern  R.  Co.  v.  Atlanta  Sand, 
etc..  Co.,  136  Ga.  35,  68  SE  807. 

[a]  IiMflloleiur  or  oar  asrvio* 
roles  aa  aa  vxcnm: — It  Is  not  a  de- 
fense to  an  action  for  penalties  for 
failure  to  furnl^  cars  that  the  rules 
of  an  association  of  railroads  to 
which  the  carrier  belonged,  govern- 
ing the  return  of  cars,  proved  In- 
ofFectual  to  secure  the  return  of  Its 
cars  after  passing  Into  the  posses-^ 
slon  of  other  carriers,  where  Its  ex- 
perience for  two  or  three  years  had 
demonstrated  that  th»  rules  for  the 
return  of  cars  were  Inefficient.  In 
this  case  >lt  was  said:  "Until  the  ap- 
pellant carrier  show«  reasonable 
rules  and  regulations  for  the  Inter- 
change of  cars.  It  cannot  avail  Itself 
of  these  rules  of  jnterchangc  as 
causing  and  excusing  Its  default  to 
the  public."  St,  Louis,  etc.,  R.  Co.  v. 
State.  85  Ark.  311,  107  SW  1180,  1182, 
122  AmSR  33. 

37.  Southern  B.  Co.  v.  Atlanta 
Sand,  etc..  Co..  136  Ga.  35,  68  SE  807: 
Udall  Milling  Co.  v.  Atchison,  etc.,  R. 
Co..  82  Kan.  256,  108  P  137  (under 
a  statute  'excusing  the  carrier  from 
fumilBhtng  cars  because  of  unavoid- 
able accident). 

38.  Houston,  etc..  R,  Co.  v.  Camp- 
bell. 91  Tex.  561.  658.  46  SW  2.  43 
LRA  225  (where  the  court  said:  "The 
words  'the  agent'  do  not  mean  any 
agent.  They  cl«arly  imply  that  a 
particular  agent  Is  meant:  and  the 
only  reasonable  construction  Is.  that 
It  la  the  agent  at  or  far  the  point  of 
proposed  shipment,  with  wTiom  the 
deposit  was  to  be  made"). 

89.    Texas,  etc.,  R.  Oo.  v.  Taylor, 
54  Tex.  Olv.  A.  419,  118  SW  1097. 
30u   Honston.  eta.,  R.  Co.  v.  Oomp- 
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state  was  not  asserted  at  the  time  the  cars  were 
furnished.*^  Where  under  the  statute  the  carrieT 
is  excused  from  famishing  ears  at  any  other  place 
than  its  own  elevators,  it  is  essential  that  it  should 
provide  elevators  sa£Gieient  for  faandUs^  and  stor- 
ing all  grain  designed  for  transportation  over  its 
road,  and  if  it  fails  so  to  do  its  refusal  to  famish 
cars  at  the  customers'  elevators  adjacent  to  its 
track  will  render  it  liable  to  a  penalty.'* 

966]  e.  Who  Hay  Sue.  One  who  makes  de- 
mand for  the  cars  and  has  control  of  the  property 
may  sue  for  the  penalty  provided  by  the  statute 
for  failure  to  furnish  cars,  although  he  is  only  part 
owner  of  the  property." 

[$  967]  f.  Conditions  Precedent  to  Action.  A 
statutory  requirement  that  the  shipper  shall  have 
"on  hand  at  the  time  any  demand  for  cars  was 
made"  necessary  freight  for  loading  them,  taken  in 
connection  with  the  time  allowed  him  of  forty-eight 
hoars  for  loading  after  delivery  to  the  cars,  has 
been  held  to  meui  that  he  must  be  the  owner  and 
manager  of  the  freight  and  have  such  control  over 
it  that  he  can  load  the  cars  ordered  within  sneh 
time.**  The  statute  does  not  mean  that  the  shipper 
should  have  the  property  at  the  immediate  point  of 
shipment  at  the  time  of  demand."  If  the  statute 
so  requires,  the  railroad  commission  must  give  the 
carrier  opportunity  to  present  a  defense  to  a  claim 
made  by  the  shipper  before  it  as  a  condition  pre- 
cedent to  a  suit  by  the  shipper  to  recover  a  penalty 
for  refusal  to  furnish  cars." 

[$  968]  g.  Actions.  Subject  to  the  provisions 
of  the  statutes  governing  venue,  the  action  may  be 
brought  in  any  county  of  the  state  in  which  the 
principal  office  or  place  of  basinet  of  the  carrier 
is  located."  The  petition  need  not  all^  that  the 
point  to  which  plaintiff's  goods  were  shipped  was 
a  station  on  defendant's  road,  where  it  alleges  that 

defendant  was  conducting  a  general  passei^er  and 


freight  business  over  the  line  of  its  railroad"  be- 
tween the  point  of  shipment  and  the  point  of  desti- 
nation." An  answer  which  fails  to  allege  facts  to 
show  that  defendant  had  performed  its  duty  by 
furnishing  a  sufficient  nomher  of  ears  to  meet  the 
ordinary  needs  of  its  business  which  it  could 
reasonably  anticipate,  or  that  a  scarcity  of  cars  and 
existing  demands  for  them  were  the  results  of  cir- 
cumstances not  in  its  power  reasonably  to  control 
and  provide  against  is  insufficient."  Where  the  stat- 
ute j)rovides  that  not  to  exceed  six  days  shall  con- 
stitute a  reasonable  time  in  which  to  furnish  cars, 
and  no  excuse  for  delay  is  offered  except  that  traffic 
was  unusually  heavy,  the  court  is  justified  in  assum- 
ing that  nine  days  was  a  reasonable  time  within 
which  to  furnish  the  cars.** 

[$  969]  h.  Amount  and  Number  of  Fenalttaa. 
Under  a  statute  fixing  the  penalty  at  twenty-five 
dollars  a  day  for  each  car  not  furnished,  but  not 
namii^  the  time  for  which  it  is  to  foe  inflicted,  tite 
penalty  is  to  be  charged  at  the  rate  of  twenfy-flve 
dollars  a  day  for  eaeh  ear  and  to  be  ccmtinued  dar- 
ing the  whole  time  of  the  oairier's  delinquency.*^ 
This  statute  has  been  held  not  in  violation  of  the 
constitution  as  authorizing  the  imposition  of  ex- 
cessive fines  and  punishment.*^ 

970]  1.  Failure  Properly  to  Eoo^  Oars.  In 
a  shipper's  action  to  recover  a  statutory  penalty 
for  the  failure  of  the  carrier  properly  to  equip  cars 
used  for  hauling  lumber  and  timber,  it  is  error  to 
exclude  testimony  that  the  cars  were  under  a  special 
contract  allowed  to  go  out  on  a  private  track  to  be 
loaded  beyond  the  control  of  the  carrier,  where  the 
real  shipper  had  contracted  properly  to  equip  the 
cars  before  loading  them  to  be  transferred  to  the 
carrier  on  its  line.*'  In  such  an  action  a  defense 
that  the  oars  were  loaded  on  a  private  track  beyond 
the  carrier's  control  could  be  made  under,  the  gen- 
eral issue.** 


bell,  91  Tflx.  BBl,  45  SW  2.  48  LRA 
226  [rev  (Civ.  A.)  40  SW  431]  (where 
ft  was  said  that  the  seller  had  the 
riarht  to  ship  to  the  buyer  and  hold 
him  to  the  contract). 

31.  Houston,  etc..  R.  Co.  v.  Bu- 
chanan, (Tex.  Civ.  A.)  84  SW  1073. 

38.  Rhodes  v.  Northern  Pac.  R. 
Co..  34  Minn.  87,  24  NW  347. 

33.  Texas,  etc.,  R.  Co.  v.  Taylor, 
103  Tex.  367,  126  SW  1117.  1200  [aff 
64  Tex.  Olv.  A.  419.  118  SW  1097]. 

34.  Texas,  etc.,  R.  Co.  v.  Taylor, 

54  Tex.  Civ.  A.  419,  421,  118  SW  1097 
(holding  further  thiat  whether  he  has 
such  e^>od8  or  m>t  does  not  depend 
on  feet  or  miles,  but  rather  on  his 
ability  to  deliver  the  freight  within 
the  time  epecifled.  and  that  thus  con- 
strued the  statute  Is  not  void  for  un- 
certainty because  of  the  use  of  the 
phrase  "on  hand"). 

36.    ChlcaBO,  etc.,  R.  Co.  v.  Rlaley, 

55  Tex.  Olv.  A.  66,  119  SW  897; 
Texas,  etc.,  R.  Co.  v,  Taylor,  54  Tex. 
Civ.  A.  419.  118  SW  1097. 

Ja]  Paota  iMld  to  lOiow  tbat  prop- 
•rqr  wa«  on  banfl. — Where  a  shipper 
demanding  stocli  cars  has  his  stock 
within  five  miles  of  the  station  ready 
to  be  loaded  within  a  few  hours  after 
receiving  notice  of  the  arrival  of  the 
cars,  he  has  Ms  stock  "on  hand," 
within  Rev.  St.  (1895)  art  4502.  re- 
lating to  furnishing  shippers  with 
cars  on  demand,  and  providing  tbat 
it  shall  be  neceesary  for  the  party 
bringing  suit  against  any  railroad 
company  under  the  provisions  of  this 
law  to  show  by  evidence  that  he  had 
"on  band"  at  tha  time  demand  was 
made  the  freight  necessary  to  load 


the  cars.  Texas,  etc.,  R.  Co.  V.  Tay- 
lor. 103  Tex.  367,  126  SW  1117,  1200 
laJX  54  Tex.  Civ.  A.  419,  118  SW 
10971. 

[b]  Vaota  sbowiBf  that  wopert* 
was  not  "on  hand." — Under  Rev.  St. 
(1895)  art  4407.  giving  the  penalty 
for  failure  to  furnish  a  shipper  with 
cars,  and  providing  that  when  the 
"owner"  or  any  freight  shall  apply 
in  writing,  etc.,  and  art  4502  requir- 
ing that  a  party  suing  therefor  shall 
show  that  he  'had  on  hand,"  when 
his  demand  for  cars  was  made, 
freight  necessary  to  load  the  same,  a 
shipper  of  crushed  stone  who  In- 
tended to  load  from  the  crusher  and 
save  expense  in  handling  the  cruehed 
product  was  not  the  "owner"  of  any 
crushed  rock  when  he  ordered  cars 
and  did  not  have  such  freight  "on 
hand."  and  he  was  not  entitled  to  a 
penaJty  for  failure  to  furnish  the 
cars  demanded.  Chicago,  etc..  R.  Co. 
V.  Rlsley.  56  Tex.  Civ.  A.  66.  119  BW 
897. 

36.  Southern  R.  Co.  v.  'Atlanta 
Sand,  etc.,  Co..  136  Oa.  36.  6S  SB  807 
(In  this  ca«e  a  shdpper  acting  under 
Raillroad  Commission  Storage  Rule 
No.  9,  filed  with  the  commission  a 
complaint  for  delay  In  furnishing 
cars,  which  the  secretary  of  the  com- 
mission referred  to  the  manager  of 
the  railroad  having  charge  of  claims, 
who  <ln  reply  denied  the  charges  and 
stated  that  he  understood  that  suit 
had  been  brought  on  the  claim  and 
he  did  not  suppose  It  worth  while 
for  him  to  answer  the  complaint  In 
detail.  It  was  held  that  this  was  a 
sufncient  eompliance  with  L.  [1906] 


p  1X0  i  t,  requiring  the  railroad 
commlasloR  to  give  a  railroad  oom- 
pany  an  opportunity  to  present  a 
defense  before  the  commission  so  as 
to  authorize  claimant  to  bring  suit 
for  the  penalty  imposed  by  Rule 
No.  9,  as  authorized  by  U  [1906]  p 
120  S  2). 

[a]  Dedaiou  of  oonunlMion  beld 
not  eonolnslTe. — A  decision  of  the 
railroad  commission  that  a  railroad 
company  had  not  shown  sufficient 
cause  to  relieve  Itself  from  liability 
did  not  conclude  the  company  as  to 
the  question  of  such  liability,  on  a 
suit  oy  the  complaining  shipper  for 
the  amount  claimed  by  him  against 
the  company  for  failure  to  furnish 
cars  on  written  demand  within  four 
days  as  provided  by  the  railroad  com- 
mission rule.  Southern  R.  Co.  v.  At- 
lanta Sand,  etc.,  Co.,  136  Ga.  3S,  68 
SB  807. 

37.  Star  Orain,  etc^  Co.  v.  Atchi- 
son, .etc.,  R  Co.,  86  Kan.  281,  116  P 
906. 

38.  Emerson  v.  St.  Louis,  etc,  R. 
Co..  Ill  Mo.  161.  166.  19  SW  1111. 

38.  Texas,  etc.,  R.  Co.  v.  Allen. 
100  Tex.  626.  101  SW  792  [rev  48 
Tex.  Civ.  A.  ill.  98  8W  460]. 

40-  Texas,  etc.,  R.  Co.,  v.  Bmith, 
34  Tex.  Civ.  A.  B71,  79  SW  614. 

41.  Texas,  etc..  R-  Co.  v.  Taylor. 
64  Tex.  Civ.  A.  419.  118  SW  1097. 

U.  Texas,  etc..  R.  Co.  v.  Taylor. 
64  Tex.  Civ.  A.  419.  118  SW  1097. 

43.  Atlantic  Coast  Une  R.  Co.  v. 
Lukens.  88  Fla.  116.  66  S  666. 

44.  Atlantic  Coast  Line  R-  Co.  v. 
Lukens.  68  Fla.  116.  66  S  B66. 


For  later  aaiM.  dsvelopmaats  and  (AaafM  in  the  law  qee  cumulative  Annotationa,  Bftine  title,  pa^a  ud>note  nnmher. 
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[$  971]  6.  Delay  in  Transportation— a.  In 
Ofloeral.  The  statutes  of  a  number  of  states  impose 
a  penalfy  on  the  earrier  for  delay  in  transporta- 
tion." Such  statutes  have  been  upheld  as  a  valid 
exercise  of  the  police  power,^'  and  they  are  not  on- 
constitutional  as  contrary  to  public  poliey  on  the 
ground  that  they  promote  dishonesty.**  These  stat- 
utes are  not  desired  to,  and  do  not,  apply  to  inter- 
state shipments,^  even  though  the  initial  and  the 
terminal  point  of  shipment  may  be  within  the  same 
state.*"  If  construed  to  include  interstate  ship- 
ments they  would  be  a  regulation  of  interstate  com- 
merce and  to  that  extent  void.'"  Nor  have  such 
statutes  any  reference  to  loss  of,  or  injury  to, 
goods."^  Like  other  penal  statutes,  these  statutes 
are  subject  to  striot  construetion.°^  They  do  not 
apply  to  a  delay  in  delivery  to  the  consignee  after 
the  transportation  ceases,"  but  to  relieve  Uie  earrier 
from  the  operation  of  the  statute  it  is  essential  that 
transportation  should  have  terminated,  that  is  to 
say,  the  relation  of  earner  must  have  ended  and 
that  of  warehouseman  begun.^  Where  a  shipper  has 
a  cause  of  action  for  a  penalty  under  a  statute  im- 
posing a  penalty  for  delay  in  transportation,  he 
will  be  entitled  to  recover  such  penalty,  although 
such  statute  operates  as  a  repeal  of  another  statute 
providing  that  delay  in  transportation  shall  con- 
stitute a  discrimination  for  which  the  railroad  shall 
be  liable  to  a  penalty,  and  althoi^h  the  penalty 
fixed  by  the  first  mentioned  statute  is  merely  cumu- 
lative of  the  penalty  denounced  by  the  latter."  Un- 
der the  statutes  of  Texas  a  penalty  for  delay  in 
delivering  a  shipment  to  a  connecting  carrier  may 
accrue,  although  no  regulations  concerning  the  mat- 
ter have  been  adopted  by  the  railroad  oommission." 


972]    b.    Effect  on  Oommoa-Lav  Liability. 

These  statutes  apply  simply  to  the  penalties  therein 
imposed  and  are  not  intended  to  affect  the  common- 
law  liability  of  the  earricr.^^ 

973]  c.  Time  Allowed  Carriers  for  Trans- 
portation. Where  the  statute  allows  a  oarrier  a 
designated  number  of  days  for  eonunenoing  the 
transportation,  full  running  days  are  intended,  ex- 
elusive  of  the  day  of  delivery  and  the  day  of  ship- 
ment.'^ Where  the  statute  imposra  a  penalty  on 
a  carrier  for  neglecting  to  transport  within  a  reason- 
able time  and  provides  that  it  shall  be  deemed  to 
have  transported  the  goods  within  a  reasonable  time 
if  it  is  done  within  the  ordinary  time  required  by 
such  truisportation,  the  effect  of  the  statute  is  to 
make  a  failure  to  transport  within  the  cn^inary 
time  prima  facie  unreasonable."*  Ordinary  time 
within  the  meaning  of  the  statute  means  the  regular 
customary  time  within  which,  by  the  facilities  in 
general  use  for  the  performance  and  duty  of  carry- 
log  goods,  the  carriage  should  be  completed."" 
Reasonable  time  in  any  given  case  is  to  be  deter- 
mined by  the  ordinary  time  consumed  as  the  stand- 
ard after  making  proper  deduction  for  "lay  days," 
or  those  which  the  statute  provides  shall  be  omitted 
from  the  count."  By  the  statutes  of  some  states, 
for  all  in  excess  of  oniinary  time  for  transportation 
the  carrier  is  liable  for  the  statutory  penalty,  less 
two  days  at  the  initial  point  and  forty-eight  hours 
at  one  intermediate  point  for.  each  one  hundred 
miles  of  distance,  which  shall  not  be  chai^^  against 
the  carrier  as  unreasonable.*^  The  purpose  of  the 
time  allowance  at  intermediate  points  is  for  change 
of  cars,  if  necessary,  and  for  unloading  and  reload- 
ing.*"  The  *'free''  days  allowed  the  carrier  must 


45.  See  statutoir  provisions. 

46.  Wall-Huske  Co.  v.  Southern 
R.  Co..  147  N.  C.  407.  61  SE  277: 
Davis  V.  Southern  R.  Co.,  147  N.  C. 
68.  60  SE  722;  Cardwell  v.  Southern 
R.  Co.,  146  N.  C.  218,  59  SE  673; 
Rollins  V.  Seaboard  Air  Line  R.  Co., 
148  N.  C.  153,  59  SE  671;  Stone  v. 
Atlantic  Coast  Line  R.  Co..  H4  N.  C. 
220.  66  SE  932;  Walker  v.  Southern 
R.  Co..  1S7  N.  C.  163.  49  SE  84;  Lex- 
tnfrton  Grocery  Co.  v.  Southern  R. 
Co.,  136  N.  C.  396.  48  "SE  801;  Katzen- 
stein  V.  Raleigh,  etc.,  R.  Co..  84  N. 
C.  688;  Branch  v.  VFllmln^on.  etc.. 
R.  Co..  77  N.  C.  847:  Texas  Cent.  R. 
Co.   V.   Hannay-Prerlchs,    (Tex.  Civ. 

A.  )  130  SW  250. 

47.  Thweat  v,  Atlantic  Coast  Lln« 

B.  Co.,  (S.  C.)  67  SE  15. 

4e.  Shelby  Ice.  etc..  Co.  v.  South- 
ern R.  Co..  147  N.  C.  61,  60  SE  723; 
Hickory  Marble,  etc.,  Co,  v.  Southern 
R.  Co.,  147  N.  C.  63.  60  SE  719; 
Davis  V.  Atlantic  Coast  Line  R.  Co,, 
145  N.  C.  207,  59  SE  53;  Moore  v. 
Atlantic  Coast  Line  R.  Co..  85  S.  O. 
19,  67  SB  11;  Hunter  v.  Charleston, 
etc..  R.  Co.,  8t  S.  C.  169,  62  SE  13; 
Frasler  v.  Charleston,  etc.,  R.  Co., 
81  S.  C.  162,  62  SE  14. 

[a]  WIuTs  any  part  of  tlie  trua- 
portetlon  im  ontsfa*  of  the  state,  the 
shipment  is  Interstate  traffic  and  not 
within  the  provisions  of  the  statute. 
T»vla  v.  Southern  R,  Co.,  147  N.  C. 
68.  60  SE  722.  And  generally  as  to 
what  constitutes  Interstate  com- 
merce see  Commerce  [7  Cyc  417]. 

4».  Davis  V.  Southern  R.  Co.,  147 
N.  C.  68.  60  SE  722;  Shelby  Tee,  etc.. 
Co.  T.  Southern  R.  Co..  147  N.  C.  61. 
60  SE  723.  See  also  Commerce  [7 
Cyc  420], 

ao.  Hickory  Marble,  etc..  Co.  v. 
Southern  R.  Co,,  147  N.  C.  53,  60 
SE  719.  See  also  supra  S  944.  Contra 
BaBff  Wilmlnvton,  etc..  R.  Co.,  109 
N.  C.  279.  U  SB  79,  28  AmSR  669, 
14  LRA  SS9. 

51.   Gouaar     Mercantile     Co.  v. 

I10C.J.— 8T] 


Southern  R.  Co.,  82  S.  C.  807,  64  8E 
391;  Macon  v.  Southern  R.  Co.,  81 

S.  C.  167,  62  SE  6. 

S2.  Whitehead  v.  Wilmington,  etc.. 
R  Co..  87  N.  C.  256  (holding  that 
the  rigid  common-law  rule  as  to  the 
liability  of  common  carriers  should 
not  be  applied  to  a  case  Involving 
the  violations  of  a  penal  statute  such 
as  one  Imposing  a  penalty  for  fall- 
ing to  forward  goods).  See  also  su- 
pra 9  943. 

63,  Brooks  Mfg.  Co.  v.  Southern 
R.  Co.,  152  N.  C.  665,  68  SE  243. 

[a]  Sole  appUeO. — (1)  Neither 
Revlsal  (1905)  f  2632,  providing  as 
originally  enacted  for  a  penalty  for 
delay  In  the  transportation  of 
freight,  nor  as  amended  by  the  act  of 
1907  c  461,  SO  as  to  require  a  de- 
livery at  destination  within  a  thne 
spoclfled,  Imposes  a  penally  for  deltiy 
In  delivery  to  the  consignee  after 
transportation  ceases,  nor  does  It 
compel  a  carrier  to  deliver  loaded 
cars  off  Its  own  right  of  vi-ay  onto 
the  private  track  of  the  consignee. 
Brooks  Mfg.  Co.  v.  Southern  R.  Co., 
152  N.  C.  665.  68  SE  243,  (2)  The 
statute  Imposes  a  penalty  on  a  rail- 
road for  failure  reasonably  to  "trans- 
port" goods,  as  distinguished  from  a 
failure  to  "deliver"  goods  to  the  con- 
signee, and  for  a  failure  to  perform 
the  first  the  statutory  penalty  Is  Im- 
posed, while  for  a  failure  to  perform 
the  second  the  consignee  may  sue  for 
damages.  Alexander  v.  Atlantic 
Coast  Line  R.  Co.,  144  N.  C.  93,  66 
SE  697. 

94.  Wall-Huske  Co.  v.  Southern  R. 
Co..  147  N.  C,  407.  61  SE  277;  Alex- 
ander V.  Atlantic  Coast  Line  R,  Co., 
144  N.  C.  93,  66  SE  697  (where  It 
was  said  that,  when  the  carrier  be- 
comes a  warehouseman  and  liable 
as  such,  transportation  ceases  and 
not  before). 

[a]  Bnle  applied,! — Transporta- 
tion of  freight  by  a  carrier  was  not 
terminated  so  as  to  relieve  the  car- 


rier from  llahlllty  for  a  penalty  for 
delay  prescribed  by  Revlsal  (1905) 
{  2632,  on  the  train  hauling  the 
freight  arriving  wUhIn  the  yard 
limits  of  the  point  to  which  the 
freight  was  consigned.  Wall-Huske 
Co.  V.  Southern  R.  Co.,  147  N.  C. 
407.  61  SE  277. 

66.  Gulf,  etc.,  R.  Co.  v.  Lone  Star 
Salt  Co,,  26  Tex.  Civ,  A.  631,  63  SW 
102.5. 

B6.  Quanah,  etc.,  R.  Co.  v.  War- 
ren, (Tex.  Civ.  A.)  184  SW  232. 

Failure  to  afford  facilities  for  la- 
terohanf  e  of  trafllo  wlta  otHer  llass 

see  Infra  f  978. 

67.  See  supra  S  405. 

sa.  Branch  v.  Wilmington^  etc., 
R.  Co.,  88  N.  C.  670;  Keeter  v.  Wil- 
mington, etc.,  R.  Co..  86  N.  C.  346; 
Branch  v.  Wilmington  etc..  R.  Co., 
77  N.  C.  347. 

69.  Jenkins  v.  Southern  R.  Co. 
146  N.  C.  178,  59  SE  663;  Stone  v 
Atlantic  Coast  Lino  R.  Co.,  144  N,  C. 
220.  66  SE  932. 

60.  Jenkins  v.  Southern  R.  Co., 
146  N.  C.  178,  69  SB  663;  Stone  v. 
Atlantic  Coast  Line  R.  Co.,  144  N.  C 
220.  66  SE  932. 

61.  Jenkins  v.  Southern  R.  Co., 
146  N.  C.  178.  59  SE  663. 

63.  See  statutory  provisions;  and 
Blue  Ridge  Collection  Agency  v. 
Southern  R.  Co.,  147  N.  C.  593,  61 
SE  462;  Jenkins  v.  Southern  R.  Co., 
146  N.  C.  178.  59  SE  663. 

[a]  SSeot  of  days  allowed  m% 
Inlnai  and  Intexnudlate  points, — 
"The  two  days  at  the  Initial  point 
and  forty-eight  hours  at  each  Inter- 
mediate point  are  not  the  standard 
by  which  "reasonable  time*  Is  meas- 
ured but  are  not  to  be  charged  'as 
reasonable,'  or  as  we  said  In  Stone's 
case  tStone  v.  Atlantic  Coast  Line  R. 
Co..  144  N.  C.  220,  S6  SE  932]  to  this 
extent  the  standard  of  the  common- 
law  Is  lowered."  Davis  v.  Southern 
R.  Co.,  147  N.  C.  68,  71,  60  SE  722. 

63.    Watson  v.  Atlantic  Coast  Line 
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embrace  within  them  the  day  of  delivery  when  the 
goods  were  applied  for,  and  for  every  day  beyond 
that  the  carrier  incurs  the  prescribed  penalty." 
Where  the  statute  provides  that  the  time  within 
which  an  act  is  to  be  done  shall  be  computed  by 
excluding  the  first  and  including  the  last  day,  un- 
less that  day  shall  be  Sunday,  when  it  also  shall  be 
Qxclnded,  what  constitutes  a  reasonable  time  for 
transportation  of  freight  must  be  determined  by 
excluding  the  last  day  when  it  is  Sunday,"*  and  by 
includii^  it  if  it  is  not  Sunday.**  In  estimatii^ 
what  constitutes  a  reasonable  time,  intervening 
Sundays  must  be  included,"  even  when  freight 
trains  are  prohibited  by  law  from  running  on  Sun- 
days;^ but  under  a  statute  measuring  the  time  by 
hours  instead  of  days,  it  has  been  held  that  inter- 
vening Sundays  should  bo  excluded,  as  the  statute 
contemplates  working  hours.*^  Under  a  demurrage 
and  deiayage  rule  of  a  railroad  commission,  fixing 
a  chai^  against  carriers  for  each  day's  detention 
of  a  car  in  transit  without  allowance  for  free  time, 
and  allowing  a  day's  free  time  at  transfer  points, 
a  carrier  is  not  deprived  of  such  allowance  by  a 
delay  in  transit.^^  Under  this  provision  time  not 
used  at  one  transfer  point  cannot  be  used  at  an- 
other." 

974]  d.  Defenses.  Extraordinary  and  unfore- 
seen conditions  over  which  the  carrier  has  no  con- 
trol, disabling  it  from  performing  the  duty  imposed 
by  the  statute,  present  a  good  defense  to  an  action 
to  recover  a  penalty  for  delay.'^  But  the  mere  in- 
ability of  the  carrier  to  furnish  cars  will  not  of  it- 
self excuse  it  for  delay  in  transportation,  since  it  is 
a  part  of  its  common-law  duty  to  furnish  sufficient 
facilities  for  transportation.'''  The  fact  that  trade 
conditions  demand  a  lai|;cr  number  of  cars  than  had 


ever  been  required  at  the  time  of  the  delay  com- 
plained of  constitutes  no  defense  in  the  absence  ttf 
a  showing  how  the  carrier's  ability  to  move  freight 
was  affected  thereby.'*  The  fact  that  owing  to 
unusual  conditions  it  was  difficult  to  secure  help 
in  railroad  offices  is  no  defense  where  it  is  not  shown 
how  that  fact  contributed  to  the  delay.'''  If  the 
carrier  did  not  require  prepayment  of  freight,  fail- 
ure of  the  shipper  to  prepay  the  freight  presents 
no  defense,  since  receiving  the  freight  for  transpor- 
tation waives  the  prepayment.'"  Mismarking  part 
of  the  goods  shipped  under  a  single  bill  of  lading 
is  no  excuse  for  failure  to  transport  those  correctly 
marked,  where  the  carrier  in  fact  transported  the 
incorrectly  marked  goods." 

975]  e.  Who  May  Sne.  By  some  statutes 
the  right  to  the  penalty  is  given  to  the  "party 
a^ricvcd,"  and  he  is  the  one  whose  legal  right  is 
denied,  and  the  right  of  action  for  the  penalty  is 
in  him."  Such  a  statute  does  not  require  or  even 
permit  sucli  action  to  be  brought  on  relation  of  the 
state.''  Ordinarily,  when  goods  arc  delivered  to  a 
common  carrier  for  transportation  and  the  bill  of 
lading  issued,  the  title  in  the  absence  of  any  direc- 
tion or  agreement  to  the  contrary  vests  in  the  con- 
signee, and  he  alone  is  entitled  to  sue  as  the  "party 
i^grievcd"  for  the  penal^.^  But  where  the  facte 
show  that  some  person  other  than  the  consignee  is 
the  one  whose  legal  right  is  denied,  and  who  alone 
is  interested  in  having  the  transportation  properly 
made,  a  different  rule  obtains,  and  he  and  not  the 
consignee  is  entitled  to  sue  for  the  penalty.^  Thus 
where  the  consignor  retains  title  to  the  goods,  he  is 
the  party  in  whom  the  right  to  the  penalty  vests," 
and  to  authorize  recovery  by  him  it  is  not  eB8enti^J 


R.  Co.,  145  N.  C.  236,  69  SE  55. 

[a]  Wli»t  li  bh  "ImtcrmMlat* 
point." —  ( 1 }    A    Junction    at  which 

foods  are  transported  by  breaking 
ulk  is  an  intermediate  point  Trlthin 
the  meaning  of  the  statute.  Davis 
V.  Southern  R.  Co.,  147  N.  C.  68,  60 
SE  722.  (2)  Where  freicht  less 
than  a  carload  destined  for  a  point 
on  a  branch  line  was  loaded  Into 
a  car  intended  to  go  through  with- 
out breaking  bulk  and  the  car  at  the 
Junction  was  shifted  from  the  car- 
rier's main  to  Its  branch  line  and 
transported  to  destination,  the  junc- 
tion   point    was    an  "Intermediate 

Soint*  Wall-Huske  Co.  v.  Southern 
L  Co.,  147  N.  C.  407,  61  SE  277.  (3) 
A  Station  at  which  a  car  must  be 
taken  out  of  a  local  train  which 
comes  Into  the  station  and  then 
placed  in  another  train  leaving  the 
station  for  the  point  of  destination 
is  not  an  "Intermediate  point." 
Brooks  Mfg.  Co,  v.  Southern  R.  Co., 
162  N.  C.  6G5.  68  SE  243.  (4)  A 
Station  on  defendant's  railroad  which 
was  the  terminus  of  two  other  rail- 
roads was  not  an  intermediate  point 
with  reference  to  freight  not  trans- 
ferred to  the  other  lines,  but  shipped 
through  on  defendant's  line  to  points 
beyond.  Davis  v.  Atlantic  Coast  lilne 
R.  Co..  145  N.  C.  207,  59  SE  53. 

64.  Wall-Huske  Co.  v.  Southern 
R.  Co.,  147  N.  C.  407.  61  SR  277. 

es.  Blue  Ridge  Colleotlon  Agency 
V.  Southern  R.  Co.,  147  N.  C.  BSS,  61 
SE  462. 

66.  XHivis  V.  Atlantic  Coast  Line 
R.  Co..  145  N.  C.  207.  69  SE  53; 
Branch  v.  Wilmington,  etc.,  R.  Co.,  77 
N.  C.  347. 

Coupntatloa  of  tlm«  see  generally 
Time  [38  Cyc  309]. 

67.  Wall-Huske  Co.  v,  Southern 
R.  Co.,  147  N.  C.  407,  61  SE  277. 

68.  Watson  V.  Atlantic  Coast  Line 
R.  Co.,  146  N.  C.  236,  59  SE  66; 
Keeter  v.  Wilmington,  etc..  R.  Co., 
86  N.  C.  346. 


[a]  Reason  for  ml*.-— "The  I^egia- 
lature  evidently  thought  It  had  made 
full  allowance  for  freight  trains  not 
running  between  sunrise  and  sunset 
on  Sunday  by  the  liberal  allowance 
it  has  made  to  the  railroads  over 
and  above  'the  ordinary  time  required 
for  transporting  such  articles  of 
freight  between  the  receiving  and 
shipping  stations.' "  Davia  v.  At- 
lantic Coast  Line  B.  Co.,  145  N.  C. 
207,  211.  69  SE  63. 

rb]  MwUlKr  Inolndad  In  two  Inlp 
tlal  OaTB. — where  one  of  the  two 
days  next  after  delivery  of  the 
freight  for  transportation  to  the  car- 
rier was  Sunday,  the  day  was  prop- 
erly deducted  in  ascertaining  whether 
the  freight  was  transported  within 
a  reasonable  time,  not,  however,  as 
Sunday,  but  as  one  of  the  two  lnl> 
tial  days  of  noncountlng  to  which 
the  carrier  was  entitled  when  it  was 
to  be^ln  transportation.  Davis  v. 
Atlantic  Coast  Line  R.  Co.,  146  N.  C. 
207.  69  SE  53. 

69.  Sanford  v.  Seaboard  Air  Line 
R.  Co.,  79  S.  C.  619,  61  SB  74;  Sallev 
V.  Seaboard  Air  Line  K.  Co..  76  S. 
C.  17S,  66  SE  782. 

70.  Keystone  Lumber  Yard  v. 
Tazoo.  etc.,  R,  Co.,  97  Miss.  433.  63 
3  8. 

71.  Keystone  Lumber  Tard  v. 
Yazoo,  etc..  R.  Co.,  97  Miss.  433,  63 

S  8. 

7a.  Jenkins  v.  Southern  R.  Co., 
146  N.  C.  178,  69  SE  663;  Branch  V. 
Wilmington,  etc..  R.  Co.,  77  N.  C. 
347. 

[a1  BUpnlatlon  In  tlte  blU  of  Ud- 
ing  tbmt  the  gooda  an  to  1m  shipped 
at  the  oompanT^  oonvenlenoe,  while 
ordinarily  considered  unreasonable, 
where  taken  In  connection  with  an 
extraordinary  combination  of  adverse 
circumstances  over  which  defendant 
had  no  control  nor  means  to  foresee, 
will  constitute  a  defense  to  an  action 
to  recover  a  penalty  for  delay  In 
transportation.     Whitehead   v.  Wil- 


mington, etc.,  R.  Co.,  87  N.  C,  25S. 

73.  Keeter  v.  Wilmington,  etc..  R. 
Co.,  86  N.  C.  346. 

74.  Texas  Cent.  R.  Co.  v.  Hannay- 
Frerlchs.  104  Tex.  603,  142  SW  116S. 

75.  Texas  Cent.  R.  Co.  v.  Hannay- 
Prerichs,  104  Tex.  603.  142  SW  IIM. 

TO.  Texas  Cent.  R-  Co.  v.  Hannay- 
Frerlchs,  104  Tex.  603,  142  SW  1168 
[mod  (Civ.  A.)  180  SW  250]. 

77.  Lexington  Grocery  Co.  v. 
Southern  R.  Co.,  136  N.  C.  396.  48 
SE  801. 

78.  Lexington  Grocery  Co.  v. 
Southern  R.  Co.,  136  N.  C.  89ff,  48  SK 
801. 

"In  giving  the  penalty  to  the  party 
aggrieved,  me  statute  simply  desig- 
nates the  person  who  shall  have  a 
rlKht  to  sue,  and  restricts  it  to  him 
who.  by  contract,  has  acquired  the 
right  to  demand  that  the  service  b« 
rendered.  The  party  aggrieved,  tn 
statutes  of  this  character.  Is  the  one 
whose  legal  right  is  denied,  and  ths 
penalty  Is  enforceable  Independent 
of  pecuniary  Injury."  Elliott  v. 
Southern  R.  Co..  155  N.  C.  236,  237, 
71  SE  339. 

79.  Robertson  v.  Atlantic  Coast 
Line  R.  Co.,  148  N.  C.  323,  62  SB  413. 

[al  The  person  claiming  » 
penuty,  and  not  ths  state,  is  the 
proper  party  plaintirc  in  an  action 
for  the  penalty  imposed  for  delay 
beyond  a  certain  time  in  the  ship- 
ment of  goods.  MIddleton  v.  Wil- 
mington, etc..  R.  Co..  95  N.  C.  167. 

80.  Elliott  v.  Southern  R.  Co.,  165 
N.  C.  235,  71  SE  339;  Stone  v.  At- 
lantic Coast  Line  R.  Co.,  144  N.  C. 
220,  56  SE  932;  Summers  v.  South- 
ern R.  Co.,  138  N.  C.  295.  50  SB  714. 

81.  Cardwell  v.  Southern  R.  Co.. 
146  N.  C.  218,  69  SE  673;  Summers 
v.  Southern  R.  Co..  138  N.  C.  S96. 
60  SE  714. 

83.    See  cases  infra  this  note. 

fa]  Bole  appUsA^d)  A  con- 
signor shipping  goods  under  an 
agreement  that  the  consignee  shall 


For  later  eases,  derelopmeats  and  oluuiffes  In  the  law  see  cumulative  Annotations,  ssma  title,  pace  nqd  note  nujpber. 
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that  he  shonld  have  sustained  injury  by  the  delay."* 
Under  a  statute  providing  that  ttie  penalty  is  to  be 
recovered  "by  ai^  consignee  who  may  be  injured  in 
any  way  by  such  delay  or  by  the  owner  or  holder  of 
the  bill  of  lading,"  the  consignee,  not  beiE^  shown 
to  be  either  the  owner  or  the  holder  of  the  bill  of 
lading,  cannot  recover  the  penalty  without  provii^ 
that  he  was  injured  by  the  delay.  But  under  tl^is 
statute  the  holder  of  the  bill  of  lading  can  recover 
the  statutory  penalty  without  provii^  any  injury 
from  delay  in  shipping."'  Under  the  demurrage  and 
delayage  rule  of  the  Mississippi  railroad  commission 
the  consignee  may  recover  the  penalty." 

[$  976]  f.  Conditioiui  Precedent  to  Suit.  Where 
the  statute  makes  it  a  condition  precedent  to  the 
right  to  recover  for  a  delay  in  transportation  that 
notice  be  given  the  carrier  that  prompt  delivery  is 
required,  the  notice  provided  for  must  be  given  to 
the  shipping  agent  of  the  oarrier."  While  it  is  not 
necessary  to  give  notice  at  the  exact  time  of  ship- 
ment, notice  should  be  given  within  such  time  of 
shipment  that  the  carrier's  agent,  notwithstandii^ 
his  other  duties,  with  reasonable  diligence  may  re- 
member the  notice."  Ko  particular  method  of  no- 
tice being  required,  it  may  be  given  by  the  con- 
signee or  the  holder  of  the  bill  of  lading  through 
another;  direct  notice  is  not  essential.^  It  is  not 
necessary  that  the  carrier  be  required  by  the  ship- 
per to  insert  in  the  bill  of  lading  "prompt  notice 
required'*  where  there  is  other  evidence  of  such  no- 
tice to  the  carrier.*** 

[f  977]  g.  Actions.  Jurisdiction  and  venue. 
An  action  to  recover  the  penalty  under  a  statute 
providing  that  it  shall  be  unlawful  to  allow  freight 
to  remain  unshipped  for  more  than  five  days  un- 
less otherwise  agreed  between  the  parties  is  an 
action  ex  contractu,  and,  when  the  sum  does  not 


exceed  the  jurisdictional  amount,  a  justice  of  the 
peace  has  jurisdietion.*^  A  statute  providing  that 
suit  for  penalty  shall  be  brought  la  the  proper 
court  having  jurisdiction  thereof  in  a  designated 
county,  or  in  any  county  through  or  to  which  the 
carrier  may  run,  has  been  held  not  to  relate  to  juris- 
diction, but  to  venue,  and  that  a  court  in  a  county 
other  than  the  one  designated,  and  through  which 
the  carrier  does  not  run,  has  jurisdiction  of  an 
action  for  a  penalty  if  defendant  does  not  file  a 
plea  of  privilege  to  be  sued  in  some  other  county.^ 

Umltationi.  A  delayage  charge  fixed  by  rule  of  a 
rulroad  commission  is  in  the  nature  of  liquidated 
damages  rather  than  a  penalty,  and  therefore  an 
action  to  recover  it  is  not  within  a  statute  requir- 
ing suits  for  penalties  to  be  brought  within  a  year.*" 

Pleading.  In  order  to  sustain  a  recovery  of  the 
penalty,  the  petition  should  allege  the  dates  the 
shipments  were  delivered  to  the  carrier.**  If  the 
statute  prescribes  a  penalty  for  delaying  shipments 
by  sidetraeking  in  transit,  the  declaration  is  de- 
murrable if  it  fails  to  allege  that  the  delay  for 
which  the  pfflialty  is  asked  was  caused  by  sidetrack- 
ing.** An  answer  alleging,  as  a  defense  to  an  action 
to  recover  a  penalty,  that  owin^  to  unusual  condi- 
tions it  was  difficult  to  secure  help  in  railroad 
offices,"  or  that  there  was  great  prosperity  in  the 
country  at  the  time,  and  that  freight  conditions  de- 
manded a  lai^r  number  of  cars  than  had  ever  been 
required,^  is  insufficient  in  the  absence  of  any 
allegation  of  how  these  facts  contributed  to  the 
delay. 

Evidence.  In  an  action  to  recover  a  penalty  for 
failure  of  a  carrier  to  transport  goods  within  a 
reasonable  time,  the  burden  is  on  plaintiff  to  show 
that  the  time  of  the  transportation  was  not  reason- 
able.**  But  the  burden  is  on  the  earner  to  show 


not  pay  for  them  until  their  arrival 
la  the  party  aggi'leved  by  delay  in 
trajisportation  and  may  recover  the 
penalty.  Davis  v.  Southern  H.  Co., 
147  N.  C.  68.  60  SB  722.  (2)  Where 
plaintifF  sold  Koodti  to  one  at  a  dis- 
tant point,  delivered  them  to  the  r^r- 
rler.  and  received  a  bill  of  lading 
therefor,  and  delivery  at  the  buyer's 
home  was  a  part  of  the  contract  of 
sale,  plaintiff  was  the  party  aggrieved 
and  the  party  to  sue  for  the  penalty. 
Cardwell  v.  Southern  R.  Co.,  146  N. 
C  218.  59  BE  673.  (3)  Whore  the 
consider  loaded  and  received  a  hill 
of  lading  for  a  carload  of  wood 
shipped  to  the  consignee,  to  be  sold 
by  him  for  the  consignor's  benefit, 
the  consignor  Is  the  party  to  sue  for 
a  penalty  for  unreasonable  delay, 
Rollins  V.  Seaboard  Air  Line  R.  Co., 
146  N.  C.  153.  B9  SE  671.  (4)  Where 
goods  are  shipped  under  an  open  bill 
of  lading,  and  the  contract  between 
the  shipper  and  the  conelgnee  pro- 
vides that  the  goods  are  not  to  be 
paid  for  until  received,  inspected, 
and  weighed  at  the  point  of  destina- 
tion, and  a  stipulation  Is  Inserted 
to  ascertain  the  quantity  of  the 
goods  and  the  price  therefor,  the 
title  remains  In  the  shipper  who  Is 
the  party  aggrieved  by  delay  In 
transportation  and  who  alone  may 
sue  for  the  penalty.  Elliott  v. 
Southern  R.  Co..  1S5  N.  C.  236,  71  SE 
ZZ9.  <5)  The  consignor  of  goods 
who  under  contract  with  the  con- 
signee was  permitted  to  return  cer- 
tain goods  that  had  been  shipped  to 
him  by  the  consignee,  but  was  not 
to  receive  credit  tnerefor  on  his  ac- 
count until  the  goods  were  received 
by  the  consignee,  Is  the  party  ag- 
grieved by  an  unreasonable  delay  and 
is  the  party  to  sue  for  the  penalty. 
Summers  v.  Southern  R.  Co..  188  N. 
C.  295,  60  3&  714. 

n.  Reld  v.  Southern  R.  Co..  150 
N.  C.  76S.  64  SB  874,  17  AnnCas  247; 


Summers  v.  Southern  R.  Co.,  188 
N.  C.  296,  298,  50  SE  714. 

"These  penalties  are  not  given 
solely  on  the  Idea  of  making  pecu- 
niary compensation  to  the  person  In- 
jured, but  usually  for  the  more  im- 
portant  purpose  of  enforcing  the  per- 
formance of  a  duty  required  by  pub- 
lic policy  or  positive  statutory  en- 
actment." Summers  v.  Southern  R. 
Co.,  supra. 

84.  Fullerton  v.  Atlantic  Coast 
Line  R.  Co.,  82  S.  C.  333,  386,  64  SE 
142. 

[a]    Effeot  of  rwoelvliiff  satlafao- 

UoiLf  A  consignee  having  received 
from  the  carrier  satisfaction  for 
total  loss  of  goods  is  no  longer  such 
injured  consignee  or  owner  of  the 
bill  of  lading  aa  can  maintain  an 
action  under  24  St.  at  L,  p  671.  for 
penalty  for  delay  In  transportation. 
Macon  v.  Southern  R.  Co.,  81  S.  C. 
167.  62  SE  6;  Best  v.  Seaboard  Air 
Line  R.  Co..  72  S.  C.  479.  52  SE  223. 

85.  Muchenfuas  Mfg.  Co.  v. 
Charleston,  etc.,  R.  Co..  82  S.  C.  177. 
63  SE  747. 

ee.  Keystone  Lumber  Yard  v. 
Yazoo,  etc.,  R.  Co.,  94  Miss,  192.  47 
S  803;  Yazoo,  etc..  R.  Co.  v.  Key- 
stone Lumber  Co.,  90  MISB.  891.  43 
S  605,  13  AnnCas  960. 

87.  Mills  v.  Southern  R.  Co..  82 
S.  C.  242,  64  SE  238  (where  It  was 
said  that  the  shipping  agent  is  the 
one  who  Issues  the  pill  of  lading, 
and  on  him  therefore  must  devolve 
the  duty  to  insert  In  the  bill  of  lad- 
ing on  request  the  words,  "Prompt 
delivery  required"). 

88.  Mills  V.  Southern  R.  Co.,  82 
S.  C.  242.  64  SE  238. 

[a]  Xeaaon  for  Tvlm. — "Evidently 
the  General  Assembly  did  not  mean 
that  the  notice  might  be  given  at  any 
time,  however  remote,  before  the 
shipment.  A  statute  with  that  mean- 
ing would  he  oppressive,  because 
the  burden  on  the  railroad  company 


of  keeping  In  the  minds  of  Its 
agents  notices  given  In  the  remote 
past  that  prompt  shipment  would  be 
required  of  freight,  afterwards  to 
be  shipped,  would  be  Intolerable." 
Mills  V.  Southern  R.  Co,,  82  S.  C. 
242.  245.  64  SE  238. 

89.  Southern  R.  Co.  v.  Mills,  82 
S.  C.  242,  64  SE  238. 

so.  Jamison  v.  Southern  R.  Co., 
77  S.  C.  216.  67  SE  768. 

81.  Katzensteln  v.  Raleigh,  etc., 
R.  Co.,  81  N.  C.  688. 

93.  San  Antonio,  etc.,  R.  Co.  v, 
Strlbling.  (Tex.  Civ.  A.)  86  SW  374 
[mod  90  Tex.  319,  80  SW  063]. 

93.  Keystone  Lumber  Yard  v. 
Yazoo,  etc.,  R,  Co.,  97  Miss.  433,  63 
S  8  [foil  State  v.  Atlantic  Coast  Une 
R.  Co..  56  Fla.  617,  47  8  969,  32 
LRANS  639]. 

94.  Dorrance  v.  International,  etc.. 
R.  Co..  (Tex.  Civ.  A.)  126  SW  694, 
700  (where  It  was  said:  "In  the 
absence  of  such  an  allegation,  there 
was  not  sufficiently  shown  by  the 
petition  any  negligence  on  the  part 
of  the  initial  carrier  between  the 
time  it  received  the  shipments  until 
delivery  to  the  connecting  line,  nor 
of  the  connecting  carrier  between  the 
time  it  received  the  shipment  and 
the  time  of  delivery  to  the  con- 
signee"). 

98.  Keystone  Lumber  Yard  v. 
Yazoo,  etc.,  R.  Co.,  94  Miss.  192,  47 
S  803. 

[a]  Complaint  held  snffloleiit  In  s 
justloe's  ooort. — Farrell  v.  Atlantic 
Coast  Line  R.  Co.,  82  S.  C.  410,  64 
SE  226. 

9e.  Texas  Cent.  R.  Co.  v.  Hannay- 
Prerlchs,  104  Tex.  602,  142  SW  1163. 

97.  Texas  Cent.  K.  Co.  v.  Hannay- 
FYerlchs,  104  Tex.  603,  142  SW  1163. 

98.  Jenkins  v.  Southern  R.  Co., 
146  N.  C.  178.  69  SE  663;  Alexander 
V.  Atlantic  Coast  Line  R.  Co..  144 
N.  C.  93,  66  SB  697;  Walker  v.  South- 
ern R.  Co..  137  N.  J&vl63.  49  SB  64. 
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that  the  delay  was  not  negligent,"  Whatever  cir- 
cumstance contributed  to  produce  the  delay  in  spite 
of  ordinary  diligence  on  the  part  of  the  carrier,  and 
to  which  circumstance  the  carrier  did  not  contribnte, 
is  admissible  to  disprove  negligence.*  It  is  not 
necessary  to  prove  the  value  of  the  goods  in  order 
to  recover.^  If  the  statute  requires  that  the  claim 
be  filed,  the  burden  is  on  defendant  to  show  that 
it  was  not  filed,"  and,  if  the  statute  provides  that  in 
order  to  recover  the  penalty  it  is  necessary  to  re- 
cover the  full  amount  of  the  claim  filed,  the  burden 
is  on  defendant  to  show  that  the  claim  was  exces- 
sive.* If  the  carrier  sued  sets  up  that  the  delay 
occurred  on  the  line  of  a  connecting  carrier,  the 
burden  is  on  it  to  prove  this  fact.**  Evidence  of 
failure  of  the  carrier  to  transport  within  the  ordi- 
nary time  makes'  out  a  prima  facie  case  against 
defendant,'  It  is  not  relevant  to  the  inquiry 
whether  defendant  knew  the  facts  which  gave 
plaintiff  the  right  to  sue.^ 

Questions  for  court  and  jury,  and  instnictions. 
It  is  for  the  jury  to  determine  whether  there  has  been 
an  unreasonable  delay  in  transportation,*  and  an 
instruction  which  takes  this  question  from  the  jury 
is  erroneous."  So,  if  there  is  any  question  arising 
on  the  issue  of  ownership  of  the  goods,  for  delay  in 
shipment  of  which  a  penalty  is  sought,  the  issue 
should  be  submitted  to  the  jury,"  Where,  in  an 
action  against  a  carrier  for  penalties  for  delay  in 
the  transportation  of  goods,  a  written  bill  of  lad- 
ing acknowledging  the  receipt  of  a  car  was  admitted 
in  evidence,  a  charge  that  the  carrier  was  pre- 
sumed to  know  what  it  was  doing  when  it  accepted 
the  car,  and  that  it  could  not  be  heard  to  say  that 
it  did  not  have  possession  thereof  at  the  time  it 
issued  the  bill  of  lading,  was  proper.*"- 

[$  978]  6.  Failure  to  Afford  Facilities  for  Inter- 
change of  Traffic  with  Other  Lines.*'  Statutes  exist 
requiring  common  carriers  to  afford  all  reasonable, 
proper,  and  equal  facilities  for  the  interchange  of 
traffic  between  their  respective  lines,  and  for  re- 
ceiving, forwarding,  and  delivering  freight  to  and 


from  their  refipeetiTe  lines,  and  to  and  from  other 
Imes  and  places  conneeted  therewith,  wider  a  pen- 
alty for  violation."  Under  sneh  a  statute,  a  peti- 
tion which  fails  to  allege  that  defendant  did  not 
provide  proper  facilities  for  the  interchange  .of 
traffic  between  it  and  the  connecting  carrier,  or 
for  the  forwarding  of  freight  to  other  lines  and 
places  connected  therewith,  states  no  cause  of  ac- 
tion.** So  by  statute  a  domestic  railroad  company 
which  wrongfully  refuses  to  exchange  business  with 
a  foreign  company  is  subject  to  statutory  penalties.** 

[$  979]  7.  Frerentiag  Continuous  Shipment  of 
Freight.  Statutes  forbidding  any  combination, 
contract,  or  agreement  to  prevent  the  carriage  of 
freight  from  being  continuous  from  the  place  of 
shipment  to  the  point  of  destination,  and  authoriz- 
ing the  recovery  of  treble  damages  for  violation  of 
the  provision,  are  penaL**  Accordii^ly,  a  petition 
or  a  complaint  in  an  action  to  recover  the  penalty 
must  bring  the  case  strictlpr  within  the  letter  of  the 
statute,  leaving  nothing  to  inference  or  intendment.'^ 
A  complaint  which  fails  to  all^e  any  contract,  com- 
bination, or  agreement  to  prevent  a  continnous 
carriage  from  the  point  of  shipment  to  the  point 
of  destination  is  fatally  defective." 

[$  980]  8.  Refusal  to  Deliver  Freight.  The 
statutes  in  some  states  impose  a  penalty  on  car^ 
riers  for  refusing  to  deliver  freight  on  tender  of  the 
l^al  charges,*"  and  the  constitutionality  of  such 
statutes  has  been  unheld."*  So  far  as  interstate 
shipments  are  concerned,  they  are  of  course  super- 
seded and  rendered  inoperative  by  the  Carmack 
amendment.**  To  authorize  a  recovery  of  the  stat- 
utory penalty,  the  party  seeking  recovery  must  brinp: 
himself  strictly  within  the  terms  of  the  statute.'* 
Plaintiff  must  tender  full  amount  of  the  chains 
due,  as  shown  by  the  bill  of  lading,  where  the  stat- 
ute so  provides."  There  can  be  no  recovery 
where  there  are  no  figures  nor  data  given  in  the 
bill  of  lading  and  none  referred  to,  from  which  the 
amount  of  height  can  be  calculated     but  there  is 


99.  Texas  Cent.  R,  Co.  v.  Hannay- 
PrerichB,  104  Tex.  608,  142  SW  1163. 

1.  Texas  Cent.  R.  Co.  v.  Hannay- 
Prerichs,  104  Tex.  603.  142  SW  1163. 

a.  Welnraub  v.  Southern  R.  Co., 
103  S.  C.  264,  87  SB  1009  [foil  Muck- 
enfuHs  Mtg.  Co.  v.  Charleston,  etc., 
R.  Co..  82  S.  C.  177.  63  SE  7471. 

3.  Rabon  T,  Atlantic  Coast  Line 
R.  Co.,  149  N.  C.  59,  62  SE  743. 

4.  Habon  v.  Atlantic  Coast  Line 
R.  Co..  149  N.  C.  59,  62  SE  743. 

6.  Wat.'ion  v,  Atlantic  Coast  Line 
R.  Co..  145  N.  C.  236.  59  SB  55  (hold- 
ing that,  where  an  Initial  carrier.  In 
an  action  for  penalty  for  delay,  aid 
not  prove  that  the  delay  or  a  portion 
thereof  occuired  on  the  line  of  a 
connecting  carrier.  It  would  be  pre- 
sumed that  the  entire  delay  occurred 
on  the  initial  carrier's  line). 

6.  Jenkins  v.  Southern  R.  Co,,  146 
N.  C.  178,  59  SE  663. 

7.  Cardwell  v.  Southern  R.  Co., 
146  N.  C.  218,  59  SE  673. 

[a]  Wtulm  appUed.1— Evidence  that 
plaintiff  told  defendant's  agent  that 

elalntitl  was  shipping  the  goods  to 
e  sold  on  account,  and  that  he  could 
get  no  money  until  the  goods  were 
sold.  Is  not  relevant  to  the  Inquiry, 
since,  when  plaintiff  establishes  that 
he  is  the  party  aggrieved,  It  hears 
in  no  way  on  his  demand  or  defend- 
ant's obligation,  whether  defendant 
knew  who  was  the  party  aggrieved, 
either  at  the  inception  of  the  matter 
or  at  any  other  time.  Rollins  v. 
Seaboard  Air  Line  R.  Co.,  146  N.  C. 
153,  59  SE  671. 

8.  Wall-Huske  Co.  v.  Southern  R, 
Co.,  H7  N.  C.  407.  61  SE  277;  Davis 


V.  Southern  R.  Co.,  147  N.  C.  68.  60 
SB  722:  Shelby  Ice,  etc.,  Co.  v.  South- 
em  R.  Co..  147  N.  C.  61,  60  SB  723; 
Hamrlck  v.  Southern  R.  Co.,  146  N. 
C.  186.  69  SE  666;  Jenkins  v.  South- 
ern R.  Co.,  146  N.  C.  178,  69  SB  663; 
Holllna  V.  Seaboard  Air  Line  R.  Co., 
146  N.  C.  163.  59  SE  671;  Alexander 
V.  Atlantic  Coast  Line  R.  Co.,  144 
N.  C.  93.  66  SE  697. 

9.  Davis  V.  Southern  R.  Co.,  147 
N.  C.  68,  60  SE  722;  Shelby  Ice.  etc., 
Co.  V.  Southern  R.  Co.,  147  N.  C 
61,  60  SB  728. 

ID.  Sanford  v.  Seaboard  Air  Line 
R.  Co.,  79  S.  C.  519.  61  SB  74. 

11.  Sanford  v.  Seaboard  Air  Line 
R.  Co.,  79  S.  C.  519.  61  SE  74. 

13.  Delay  la  dellverlv  shipment 
to  eonneotuiff  carrier  see  supra  S 
971. 

13.  See  statutory  provisions. 

14.  Clark  v.  American  Express 
Co..  130  Iowa  254,  106  NW  643. 

15.  Texas  Mexican  R.  Co.  v.  State, 
(Tex.  Civ.  A.)  174  SW  298  (Tex.  Rev. 
St.  [1911]  art  6615). 

16.  Clark  v.  American  Express 
Co.,  130  Iowa  264.  lOG  NW  642. 

17.  Clark  v.  American  Express 
Co..  130  Iowa  254,  106  NW  642. 

18.  Clark  v.  American  Express 
Co.,  130  Iowa  264,  106  NW  642. 

19.  See  statutory  provisions. 

ao.  Harrlll  v.  Southern  R.  Co., 
144  N.  C.  532.  67  SE  382;  Houston, 
etc..  R.  Co.  v.  Harry,  63  Tex.  256 
(holding  that  a  statute  entitling  an 
owner  of  merchandise  to  recover  the 
amount  of  freight  charges  for  every 
day  the  railroad  company  refuses  to 
deliver,  after  tender  of  freight,  Is 


not  repugnant  to  art  16  S  24.  of  the 
constitution  which  refers  only  to 
fines  imposed  as  penalties  for  crimes, 
and  such  as  arise  from  forfeited 
ball  bonds,  etc..  and  does  not  Include 
such  as  are  allowed  by  statutes  to  be 
recovered  by  citisens  for  injuries 
done  to  their  rights). 

31.  Fennel!  Inttrmary  v.  Southern 
R.  Co..  101  S.  C.  134,  86  SE  237.  And 
see  supra  I  944.  Contra  Harrltl  v. 
Southern  R.  Co.,  144  N.  C.  532,  67 
SE  883. 

sa.  Harrlll  v.  Southern  R.  Co.,  144 
N.  C.  532,  67  SE  383;  SchlosB  v. 
Atchison,  etc.,  R.  Co..  86  Tex,  601, 

22  SW  1014:  Gulf.  etc..  R.  Co.  v. 
nwyer,  84  Tex.  194.  19  SW  470; 
Texas,  etc.,  R.  Co,  v.  Wood.  (Tex. 
Civ,  A.)  23  SW  744. 

88.  Oulf.  etc..  R.  Co,  v.  I^onie, 
84  Tex.  269,  19  8W  385;  St.  Louis 
Southwestern  R.  Co,  v.  Garden, 
(Tex.  CIV.  A.)  36  SW  747:  Oulf.  etc., 
R.  Co.  V.  Nelson,  4  Tex.  Civ.  A.  345. 

23  SW  738. 

34.  Texas,  etc,  R,  Co.  v.  Wood. 
(Tex.  Civ.  A,)  28  SW  744. 

[a]  Amowt  hnU.  to  lie  Blunm  fer 
bUl  of  ls41nff^(l)  A  person  shipped 
goods  at  a  certain  through  rate, 
stated  in  the  hill  of  lading,  in  care 
of  himself.  Afterward  the  carrier 
agreed  to  deliver  to  the  shipper  at  an 
intermediate  point,  provided  the  later 
would  pay  the  local  rate.  The  local 
rate  was  contained  In  the  carrier's 
published  tariff,  while  the  bill  of 
lading  was  expressly  stated  as  hav- 
ing been  made  subject  to  such  tariff. 
It  was  held  that  the  freight  de- 
manded was  "shown  by  the  lillls  of 


For  later  oases,  develt^ments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page-and  note  number. 

Digitized  by  V^O.Og  LC 


§  980] 


CASBIER8 


[10  0.  J.]  581 


authority  to  the  contrary."  And  a  shipper  who 
tenders  the  amount  of  freight  shown  by  an  expense 
account  furnished  by  the  carrier,  which  was  no  part 
of  the  bill  of  lading,  cannot  maintain  an  action  for 
the  penalty."  In  order  to  fix  the  carrier  with  lia- 
bility for  the  jpenalty  it  is  essential  that  the  entire 
charges  be  paid  or  tendered."  Such  statutes  have 
no  application  to  s  carrier  not  a  party  to  the  bill 
of  lading,  which  has  not  carried  the  goods  under  the 
bill  of  lading  and  has  neither  authorized  nor  ac- 
cepted it."  Nor  do  they  apply  where  no  chaises 
are  due,  the  same  having  been  prepaid.*  Where  no 
depot  was  maintained  at  the  point  of  tlestination  of 
tiie  goods,  and  it  was  customary  to  deliver  freight 
for  that  place  from  a  depot  at  another  place,  tender 
of  freight  charges  at  such  depot,  and  refusal  to 
deliver,  will  render  the  carrier  liable  for  the  pen- 
alty."**  It  is  not  a  defense  to  an  action'  to  recover 
a  penalty  under  this  statute  that  the  owner  refused 
to  surrender  the  bill  of  lading,^  or  to  give  an  in- 
demni^  bond  in  lien  of  such  snrrend^.''  Nor  is 
it  material  that  there  is  a  custom  among  railroads 
of  reqnirii^  surrender  of  the  bill  of  lading.**  The 
statutory  requirements  cannot  be  avoided  by  mak- 


ing an  unreasonable  demand  on  the  eons^ee  as  a- 
condition  precedent  to  obeying  the  law.'*  It  is  not 
necessary  that  the  hill  of  lading  be  shown  at  the 
time  of  the  tender  to  make  the  tender  effectual,  un- 
less its  production  is  demanded."  The  burden  is 
on  the  carrier  to  show  that  its  failure  to  deliver  was 
due  to  the  consignee's  failure  on  request  to  pro- 
duce the  bill  of  lading."  The  fact  that  tender  was 
made  under  protest  does  not  invalidate  it  nor  does 
it  excuse  the  carrier's  failure  to  deliver.'^  It  is 
no  defense  for  the  carrier  to  show  that  its  agent 
did  not  know  the  correct  chaiges,  because  of  the 
carrier's  failure  to  file  its  schedule  of  nAea."  An 
order  dismissing  a  complaint  charging  a  willful  re- 
fusal to  deliver  freight,  where  there  is  failure  m^ely 
to  support  the  all^^tion  of  willfulness,  is  error." 
Under  some  statutes  only  one  penalty  is  recover- 
able,*°  while  by  the  provisions  of  others  penaltira 
are  cumulative.*^  Where  by  statute  a  tender  of  the 
amount  of  freight  shown  Ijy  the  hill  of  lading  is  a 
condition  precedent  to  recover  a  penalty  for  refusal 
to  deliver  freight,  the  petition  must  all^e  a  tender 
of  the  amount  of  freight  charges  as  shown  by  the 
bill  of  lading,*^  and,  if  the  bill  of  lading  stipulates 


lading "  Atchison  Co.  v.  Roberta, 
I  Tex.  Civ.  A.  370,  22  SW  183.  <2) 
A  railroad  company  ts  liable  for  the 
statutory  penalty  for  failure  to  de- 
liver frelirht.  -when  the  consignee 
tendera  the  charffes  due.  calculated 
on  the  charge  per  one  hundred  pounds 
as  stated  In  the  bill  of  lading,  and 
the  "approximate  weight"  of  the 
shipment  as  there  stated,  although 
this  Is  much  less  than  the  real 
weight.  This  Tras  "a  tender  of  the 
freight  charges  shown  by  the  bill  of 
lading  within  the  meaning  of  the 
statute."  St.  Louis  Southwestern  R. 
Co.  V.  Garden,  (Tex.  Civ.  A.)  26  SW 
747,  748. 

ab]  Auout  held  not  sliown  hj 
of  Udlng^d)  A-  bill  of  lading 
which,  although  specifying  the  rate 
per  one  hundred  pounds,  and  pro- 
viding that  the  rates  therein  made 
are  subject  to  correction,  does  not  in 
terms  purport  to  state  the  true 
weight,  but  merely  refers  by  its 
number  to  the  car  In  which  the 
freight  Is  shipped,  does  not  contain 
sufficient  data  for  a  determination 
of  the  true  freight  charges,  and  will 
not  support  a  suit  by  the  shipper  to 
recover  the  penalty.  Johnson  v.  Ft. 
Worth,  etc..  R.  Co.,  9  Tex.  Civ.  A. 

30  SW  260.  (2)  A  bill  of  lad- 
ing which  states  the  rate  per  one 
hundred  pounds  only,  without  giving 
the  numoer  of  pounds  of  freight, 
does  not  show  tne  freight  charges 
due.  Oulf,  etc.,  R.  Co.  v.  HcCown, 
(Tex.  Civ.  A.)  26  SW  745  [rev  (Civ. 
A.)  25  SW  486]. 

35.  Little  Rock,  etc.,  R.  Co.  v. 
Bannlford,  49  Ark.  291,  6  SW  291 
(holding  that,  where  a  statute  pro- 
hibits railroads  from  charging  more 
freight  than  the  bill  of  lading  specl- 
fles,  and  affixes  a  penalty  of  the 
amount  of  the  freignt  charges  for 
every  day  after  payment  or  tender 
of  tne  legal  charges  during  which 
it  shall  withhold  delivery,  It  is  the 
duty  of  the  carrier,  where  the  weight 
of  the  goods  Is  not  specified  in  the 
bill  of  lading,  to  welfth  them  within 
a  reasonable  time,  and  to  ascertain 
the  charges,  according  to  the  rates 
specified  in  the  bill  of  lading;  and.  If 
It  falls  so  to  do,  and  refuses  to  de- 
liver the  goods,  it  Is  liable  to  the 
penalty). 

36.  Schloss  v.  Atchison,  etc.,  R. 
Co.,  85  Tex.  601.  22  SW  1014;  Texas, 
etc,  R.  Co.  V.  Wood,  (Tex.  Civ.  A.) 
23  SW  744  (holding  that  an  expense 
account,  furnished  By  the  carrier,  and 
showing  the  amount  of  freight,  con- 
stitutes no  part  of  the  bill  of  lading, 
and  cannot  be  used  In  aid  of  it  unless 
referred  to  therein). 

37.  St.  Louis,  etc.,  R.  Co.  v.  John- 
son. U  Ark.  282.  13  SW  109«. 

[a]    BoU  iWlM^Where  a  con- 


signee declines  to  receive  a  portion  of 
the  goods  because  they  are  damaged, 
and  the  company  refuses  to  deliver 
the  undamaged  freight  on  a  tender 
of  Its  proportion  of  the  charges,  and 
It  Is  tnereupon  replevied,  and  sub- 
sequently, after  repairing  the  dam- 
age, the  company  refuses  to  deliver 
the  remaining  goods  on  a  tender  of 
their  proportion  of  the  charges,  but 
offers  so  to  do  on  the  payment  of 
the  whole  bill,  no  liability  for  the 
penalty  Is  Incurred.  St.  Louis,  etc, 
R.  Co.  V.  Johnson,  B3  Ark.  282,  13  SW 
1096. 

38.  St.  Louis,  etc..  R.  Co.  v.  Gib- 
son. 68  Ark.  34,  66  SW  268;  Loewen- 
berg  V.  Arkansas,  etc.,  R.  Co.,  66 
Ark.  439,  19  SW  1051;  Fordyce  v. 
Johnson,  56  Ark.  430.  19  SW  1050; 
Gulf,  etc.,  R.  Co.  V.  Dwyer.  84  Tex. 
194.  19  SW  470;  Gulf.  etc..  R.  Co.  v. 
Dwver,  75  Tex.  572.  12  SW  1001.  16 
AmSR  926.  7  LRA  478:  Wichita  Val- 
ley R.  Co.  V.  Nance,  «  Tex.  CIv.  A. 
34.  26  SW  47:  Mluouri.  etc..  R.  Co. 
V.  Stoner,  5  Tex.  Civ.  A.  60,  23  SW 
1020. 

[a]  Season    for  role, — "If  the 

carrier  at  the  point  of  destination 
has  either  executed  the  bill  of  lad- 
ing or  has  authorised  Its  execution, 
he  is  presumed  to  know  Its  contents, 
and  he  cannot  shield  himself  from 
the  penalty  of  the  statute  for  a  re- 
fusal to  deliver  the  goods  upon  tender 
of  the  freight  as  shown  by  such  bill, 
by  claiming  that  there  has  been  a 
mistake.  But  In  a  case  In  which  the 
bill  of  lading  has  been  given  without 
hie  authority  mistakes  are  likely  to 
occur,  and  we  do  not  think  It  was 
Intended  to  punish  the  last  carrier 
when  he  refuses  to  deliver  the  goods 
until  he  has  the  means  of  protect- 
ing himself  from  the  consequences 
of  such  mistakes.  Svery  man  Is 
presumed  to  know  the  law,  and  it 
would  seem  that  before  any  one 
should  be  punished,  either  in  a  crim- 
inal or  civil  action,  for  an  act  claimed 
to  be  penal,  the  offense  should  be 
clearly  defined,  and  that  any  grave 
doubt  as  to  the  Intention  of  the 
Legislature  should  be  resolved  in 
favor  of  the  defendant."  Oulf,  etc., 
R.  Co.  V.  Dwyer,  84  Tex.  194,  200,  19 
SW  470. 

[b]  Bvldenc*  Isinflloteiit  to  show 
•Mucy,  partnarsliip,  or  rftUfloatlon.. — 

Plalntlft  showed  that  tht>  bill  for  his 
goods  was  a  through  bill  of  lading, 
that  the  delivering  company's  line 
did  not  reach  the  place  of  shipment, 
but  that  rates  were  made  over  Its 
line  and  connecting  lines  to  and 
from  that  point;  that  said  company 
issued  an  expense  bill,  when  the 
goods  arrived  for  the  exact  amount 
called  for  by  the  bill  of  lading;  that 
the  car  oontainlnr  the  goods  came 


through  from  the  place  of  shipment. 
It  was  held  that  these  facts  were 
not  enough  to  prove  conclusively  a 
contract  of  agency  or  partnership 
between  the  companies,  nor  a  ratify 
cation  by  the  delivering  company, 
so  as  to  bind  It  to  the  freight  rate 
named  In  the  bill  of  lading.  Ft 
Worth,  etc,  R.  Co.  v.  Johnson.  6  T«g. 
Civ.  A.  24,  23  SW  827. 

39.  Alderson  v.  Gulf,  etc,  R.  Co., 
(Tex.  Civ.  A.)  28  SW  617. 

30.  St.  Louis,  etc.  R.  Co.  v.  Mc- 
Kee.  (Tex.  A.)  16  SW  46. 

31.  Dwyer  v.  Gulf,  etc.,  R.  Co., 
69  Tex.  707.  7  SW  504;  Gulf,  etc.,  R. 
Co.  V.  McCown,  (Tex.  Civ.  A.)  25 
SW  436 

aa.  du\t,  etc,  R.  Co.  V.  MoCowan, 
(Tex.  Civ.  A.)  25  SW  435,  436  (where 
it  was  said:  "It  cannot  coerce  the 
owner  into  giving  indemnity  for  re- 
fusal to  do  what  the  law  declares  he 
is  not  bound  to  do"). 

33.  Dwyer  v.  Gulf,  etc.,  R.  Co., 
69  Tex.  707.  710,  7  SW  504  (where  it 
was  said:  "It  Is  unreasonable  that  a 
custom  should  require  the  surrender 
of  a  valuable  right  In  order  to  ob- 
tain poBisession  of  property,  that  the 
law  without  condition  or  quallflcatlon 
requires  should  be  delivered");  Gulf, 
etc,  R.  Co.  V.  McCbwan.  (Tex.  Civ. 
A.)  25  SW  436. 

34.  Dwyer  v.  Gulf,  etc.,  R.  Co., 
69  Tex.  707,  7  SW  504. 

35.  Gulf,  etc.,  R.  Co.  v.  Dwyer, 
75  Tex.  572,  12  SW  1001,  16  AmSR 
926.  7  LRA  478. 

36.  Jeans  v.  Seaboard  Air  Line 
R.  Co.,  164  N.  C.  224,  80  SE  242. 

37.  Atchison,  etc.,  R.  Co.  v. 
Roberts.  3  Tex.  CIv.  A.  370,  22  SW  183. 

38.  Harrlll  v.  Southern  R.  Co..  144 
N.  C.  532,  541.  57  SE  383  (where  It 
was  said:  "Any  other  view  of  the 
law  would  leave  the  carrier  free  to 
successfully  plead  his  own  default 
in  defense  to  an  action  for  a  violation 
of  the  statute"). 

39. -  Jefferson  v.  Southern  Eixpress 
Co.,  103  S.  C.  75,  87  SE  209. 

40.  Harrlll  v.  Southern  R.  Co., 
144  N.  C.  632,  67  SE  383  (holding  that 
under  Revlsal  [1906]  9  2633.  provid- 
ing that  the  carrier  shall  Inform  the 
consignee  of  the  amount  of  freight 
charges  and  deliver  the  freight  on 
tender  or  payment  thereof,  and  that 
any  failure  or  refusal  to  comply  with 
such  provisions  shall  subject  the  car- 
rier to  a  penalty  of  fifty  dollars  for 
each  such  failure  or  refusal,  only 
one  penalty  Is  recoverable  on  one 
.shipment,  although  there  are  several 
demands  for  delivery  and  refusals 
thereof). 

41.  Atchison,  etc.,  R-  Co.  v. 
Roberts,  S  Tex.  Ci^A.  270,  |2  SW 
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that  the  weights  named  therein  are  subject  to  cor- 
rection, plaintiff  must  all^  that  the  weights  are 
correct.*^  Under  a  general  denial  defendant  can- 
not prove  a  mistake  in  the  weight  or  classification, 
although  the  bill  of  lading  provides  that  the  rate 
and  classification  were  subject  to  correction;  such 
mistake  must  be  specially  pleaded.**  Where  defend- 
ant claimed  a  higher  rate  than  that  fixed  by  the 
bill  of  ladir^,  evidence  offered  by  defendant  to  show 
that  the  shipper  offered  plaintiff  to  pay  the  differ- 
ence between  the  amount  specified  in  the  bill  of  lad- 
ing and  that  demanded  by  defendant,  which  offer 
plaintiff  refused,  was  properly  excluded.*" 

981]  9.  Befnsal  to  (Hto  Bill  of  Lading.  Un- 
der a  statute  imposing  a  penalty  on  a  common  car- 
rier for  refusing  to  give  a  shipper,  when  demanded, 
a  bill  of  lading  stating  the  quantity,  cai^,  order, 
and  condition  of  goods  received  for  shipment,  the 
railroad  company  is  not  liable  because  an  agent  re- 
fused to  state  in  a  bill .  of  lading  the  weight  or 
quantity  of  a  car  of  goods  loaded  by  the  shipper, 
where  the  loading  was  done  by  plaintiff  himself, 
and  all  the  information  necessary  to  make  out  the 
bill  of  lading  was  in  his  possession  and  by  him 
withheld  from  the  agent.** 

982]  10.  Failnre  to  Fay  for  Losb  of,  or  In- 
jury to,  Goods*' — a.  In  CHneral.  In  a  number  of 
states  statutes  have  been  enacted  which  impose 
penalties  on  carriers  for  failure,  within  a  desig- 
nated time,  to  adjust  claims  for  loss  of,  or  injury  to, 
goods.**  Statutes  of  this  character  have  uniformly 
been  held  not  in  violation  of  the  due  process  or 
equal  protection  clauses  of  the  state  and  the  fede- 
ral constitutions;**  but  on  the  contrary  merely  to  , 


provide  a  reasonable  incentive  for  the  prompt  settle- 
ment, without  suit,  of  just  demands  of  a  class  ad- 
mitting of  special  legislative  treatment,*^  and  such 
statutes  are  not  objectionable  so  far  as  intra-state 
shipments  are  concerned."  But  if,  and  as  far  as, 
these  statutes  assume  to  apply  to  interstate  ship- 
ments, they  are  inoperative  and  void  as  being  in 
conflict  with  the  Carmack  amendment,"'  by  which 
the  special  regulations  and  policies  of  particular 
states  on  the  subject  of  the  carrier's  liability  for 
loss  of,  or  damage  to,  interstate  shipments,  and  the 
contracts  of  carriers  with  respect  thereto,  have 
been  superseded."  Such  statutes,  being  of  a  penal 
nature,  are  to  be  strictly  construed."  The  penalty, 
being  purely  a  creature  of  the  statute,  can  be  im- 
posed only  when  all  the  statutory  conditions  exist." 
To  bring  the  case  within  the  statutes,  it  is  of  no 
importance  *  in  what  manner  the  loss  was  caused, 
the  purpose  of  the  statutes  being  to  give  the  con- 
signee a  special  remedy  for  the  carrier's  failure  to 
deliver."  Where  the  statute  imposii^  the  penalty 
does  not  designate  the  place  of  payment,  the  carrier, 
as  debtor,  must  find  the  claimant  and  tender  the 
payment  to  him  within  the  statutory  period."  A 
party  otherwise  entitled  to  the  penalty  may,  by  his 
own  conduct,  estop  himself  from  any  right  thereto." 

983]  b.  Reanisiteg  and  Sufficiency  of  Olaim. 
To  authorize  a  recovery  of  the  penalty  there  should 
be  a  strict  compliance  with  the  requirements  of  the 
statute  in  relation  to  the  claim."  A  mere  verbal 
claim  will  not  be  sufficient  where  the  statute  pro- 
vides for  the  "filing"  of  the  claim,"  unless,  as 
may  be  done,  this  requirement  of  the  statute  is 
waived."^    The  claim  should  show  its  nature  and 


v.  Garden,  (Tex.  Civ.  A.)  2«  8W 
747. 

43.  Wichita  Valley  R.  Co.  v. 
Nanc©,  6  Tex.  Civ.  A.  34.  26  SW  47. 

44.  Ft.  Worth,  etc.,  R.  Co.  v.  Lil- 
lartf,  (Tex.  A.)  16  SW  6&4.  . 

[a]  Iiutniotloaa  to  Jnrjr. — Where 
It  was  admitted  by  both  parties  that 
the  bill  contained  the  words,  "weight 
.  .  .  subject  to  correction."  and  it 
waa  claimed  by  defendant  that  more 
was  due  than  tendered,  the  court 
erred  in  charrlns  that  the  Jury 
could  consider  evidence  as  to  the  true 
weight  only  If  they  believed  that 
Bucn  words  were  in  the  bill,  aa  the 
burden  of  proof  was  on  plaintiff  to 
show  that  he  tendered  the  full 
amount.  Gulf,  etc.,  R.  Co.  v.  Nel- 
son. 4  Tex.  Civ.  A.  845,  23  SW  732 
[foil  Gulf,  etc..  R.  Co.  v.  Loonle.  84 
Tex.  259.  19  SW  38B]. 

45.  Dllllneham  v.  Flschl,  1  Tex. 
Civ.  A.  546,  21  SW  554. 

46.  Oonley  v.  Sherman,  etc.,  R. 
Co.,  90  Tex.  296.  297,  88  SW  619 
(where  the  court  said:  "Under  this 
state  of  facts,  it  must  be  held  that 
the  ae«nt  of  the  Railroad  Company 
did  not  refuse  to  deUver  to  the  pialn- 
tirr  such  bin  of  lading  as  the  Statute 
prescribes,  and  plailntlff  had  no  right 
of  action  for  the  penalty  imposed  by 
the  law").  See  also  Snerman,  etc., 
R.  Co.  V.  Oonly.  (Tex.  Civ.  A.)  37 
SW  263. 

47.  Eflset  of  statatei  oa  oontmon- 
IVB*  Mtlon  for  delay  la  shlpiiieiit  see 

supra  S  444. 

48.  See  statutory  provisions. 

[a]  Oousideratloiu  leadlnff  to  sa- 
aeimsat  of  statnts. — "The  duty  to 
make  prompt  settlement  for  loss  or 
damage  to  goods  Is  but  an  Incident 
of  the  duty  to  transport  and  deliver 
safely  and  with  reasonable  dUlnnce. 
The  statute  In  question  was  designed 
to  effectuate  an  Important  public  pur- 
pose, vis:  to  compel  the  common  car- 
rier to  perform  with  reasonable  dili- 
gence the  duty  which  peculiarly  ap- 
pertains to  his  business  as  a  carrier 
of  freight.  The  penalty  Is  but  a 
means  to  that  end."   Seegera  v.  Sea- 


board Air  Line  R.  Co..  73  S.  C.  71, 


52  SB  797,  121  AmSR  921  [quot  with 

gpr  Charles  v.  Atlantic  Coast  Une 
Co..  78  S.  C.  36.  41,  58  8E  927,  126 


AmSR  762  and  note]. 

[b]    Btngleness  of  subjeot  of  stat- 

nte^The  act  of  190S,  relating  to  ad- 
justment of  freight  charges  and 
claims  for  loss  of,  or  damage  to, 
freight,  does  not  violate  the  constitu- 
tional provision  that  every  act  shall 
relate  to  but  one  subject.  AycoeJc, 
etc.,  Co.  V.  Southern  R.  Co.,  76  S.  C. 
331,  67  SE  27. 

48.  U.  S. — Seaboard  Air  Line  R. 
Co.  v.  Seegers,  207  U.  S.  73,  28  SCt 
28,  62  L.  ed.  108  [aff  73  S.  C.  71,  62 
SB  797,  121  AmSR  921]. 

Fla.~-Atlantlc  Coast  Line  R.  Co.  v. 
Coachman.  59  Pla.  180,  62  S  377,  20 
AnnCas  1047  and  note. 

Ga. — Southern  R.  Oo.  v.  Lowe,  1S9 
Ga.  362,  77  SB  44. 

Minn. — Riskln  v.  Great  Northern  R. 
Co.,  126  Minn.  138,  147  NW  960,  Ann 
Casl91&D  823  and  note. 

S.  C. — Varnville  Furniture  Co.  v. 
Charleston,  etc..  R.  Co.,  98  S.  C.  68, 
79  SE  700  [rev  on  other  KTounda  237 
U.  S.  597,  85  SCt  715,  69  L.  ed.  1127]; 
Venning  v.  Atlantic  Coast  Line  R. 
Co..  78  S.  C.  42.  68  SE  983.  125  AmSR 
768.  12  LRANS  1217;  Best  v.  Sea- 
board Air  Line  R.  Co.,  72  8.  C.  479,  62 
SE  223. 

60.  Yazoo,  etc..  Valley  R.  Co.  V. 
Jackson  Vinegar  Co.,  226  U.  B.  217, 
33  SCt  40,  67X,.  ed.  193. 

61.  Yazoo,  etc..  Valley  R.  Co.  v. 
Jackson  Vinegar  Co.,  226  U.  S.  217, 
33  SCt  40,  57  L.  ed.  193;  Seaboard 
Air  Line  R.  Co.  v.  Seegers.  207  tJ.  6. 
73,  28  SCt  28.  52  L.  ed.  108. 

S2.  Charleston,  etc,  R.  Co.  v. 
Varnville  Furniture  Co.,  237  U.  S,  S97, 
36  SCt  716,  69  L.  ed.  1137  frev  »S  8. 
8.  68,  79  SE  700,  and  dist  Atlantic 
Ooast  Line  R.  Co.  v.  Maaursky,  216 
IT.  S.  122,  80  SCt  S7S,  54  L.  ed.  411, 
a  case  decided  prior  to  the  Carmack 
amendment]:  Trakas  v.  Southern  B. 
Co.,  102  a.  C.  211,  86  SG  492.  Com- 
pare Charles  v.  Atlantic  Coast  Line 
rTCo.,  78  S.  C.  86,  126  AmSR  762,  68 


SE  927  (where  the  cause  of  action 
arose  before  the  Carmack  amendment 
and  the  court  held  that  the  statute 
was  not  unconstitutional  as  an  inter- 
ference with  interstate  shipments). 

63.    See  supra  |  944. 

54.  Thompson  v.  Southern  Ex- 
press Co.,  147  N.  C.  343,  61  SE  182. 
See  also  supra  S  943. 

66.  King  V.  Atlantic  Coast  Line 
R.,  86  S.  C.  610.  68  SE  769. 

56.  Wilson,  etc.  v.  Atlantic  Coast 
Line  R.  Co.,  79  S.  C.  198.  60  8E  663. 

57,  BerVey,  etc.  v.  Columbia,  etc., 
n.  Co.,  82  S.  C.  232,  64  SE  397  (hold- 
ing, however,  that  the  carrier  may 
require  the  claimant  to  state  where 
he  desires  payment  to  be  made,  and 
that  payment  at  that  place  within 
the  required  time  will  prevent  the 
penalty  from  attaching). 

68.  Andrews  v.  Atlantic  Coast 
Line  R.  Co.,  98  S.  C.  212,  82  SE  403 
(holding  that  where,  in  an  action  for 
loss  on  freight  and  penalty  for  non- 
payment within  forty  days,  it  ap- 
peared that  plaintiffs  had  received 
and  retained  an  order,  In  lieu  of 
money,  without  objection  until  after 
the  penalty  had  accrued,  they  were 
estopped  to  claim  the  penalty).  Com- 
pare Southern  R.  Co.  v.  Kimball,  103 
S.  C.  366,  88  SE  14  (where  a  shipper 
of  live  stock  who  set  up  a  claim  for 
damages  for  loss  of  a  horse,  not  hav- 
ing paid  the  freight  or  feeding 
charges,  was  held  not  entitled  to  re- 
cover the  statutory  penalty  of  fifty 
dollars  for  nonpayment  of  his  claim). 

69.  See  cases  Infra  notes  60-70. 
eo.   Thompson    v.  Southern  Ehc- 

press  Co.,  147  N.  C.  »43,  61  SB  182 
(where  it  was  said  thai  the  words 
"to  file"  mean  receiving  a  paper  Into 
custody):  King  v.  Atlantic  Coast 
Line  R.,  86  S.  C.  610.  612,  68  SE  769 
(where  It  was  said  that  av6tL  Items 
"as  flUng  a  claim"  necessarily  Imply 
the   placing   of   some    written  or 

f Tinted  paper  with  tlie  proper  eus- 
odlan). 

61.  Goldstein  v.  Southern  R.  Co., 
80  S.  C.  622,  61  SE  1007  (holding  that, 
where  defendant  railroad  not  only 
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amount  and  the  person  to  whom  due."^  This,  how- 
ever, will  satisfy  the  requirements  of  the  statute 
so  far  as  the  contents  of  the  claim  are  concerned."* 
It  is  unnecessary  to  attach  the  freight  bill,  or  the 
receipt  and  the  bill  of  lading."  The  claim  must  be 
filed  with  the  agent  designated  by  the  statute,  usu- 
ally the  agent  at  destination,"'^  unless  there  is  a 
waiver  of  strict  compliance  with  the  statute^  or 
facts  excusing  a  literal  compliance  therewith." 
Where  the  consignor  of  a  shipment  fails  to  file  his 
claim  with  the  carrier  at  the  place  where  the  ship- 
ment originated,  as  required  of  the  consignor  by 
the  statute,  he  cannot  recover  the  penalty  incurred 
by  the  carrier  by  its  failure  to  settle  the  claim  for 
loss  of  the  shiitment  within  the  time  prescribed  hy 


the  statute.""  A  claim  may  be  filed  for  the  loss  of 
goods  after  the  lapse  of  a  reasonable  time  for  the 
arrival  thereof.^  It  is  not  essential  that  the  claim- 
ant should  demand  interest;  and,  where  the  claim-» 
ant  sues  for  the  actual  amount  of  damages,  with- 
out  interest,  on  account  of  the  amount  claimed,  he 
is  entitled  to  recover  the  penalty.™ 

[i  984]  c.  Necessity  of  Recovering  Judgment  for 
Full  Amount  of  Claim.  By  the  express  provisions 
of  some  statutes,  it  is  essential  to  the  recovery  of 
the  penalty  that  plaintiff  recover  judgment  for  the 
full  amount-of  the  claim  flled;^^  and,  even  in  the 
absence  of  any  clause  of  this  nature  in  the  statute, 
there  can  be  no  recovery  of  the  penalty  when  the 
claim,  as  presented,  was  largely  in  excess  of  the 


waived  the  right  to  have  a  claim 
flled.  hut  promised  to  pay  it,  It  could 
not  thereafter  contend  that  the  claim 
was  not  flled). 

63.  Kins  V.  Atlantic  Coast  Line 
R.  Co.,  86  S.  C.  610,  68  SE  769. 

63.  Hawea  v.  Southern  R.  Co..  73 
S.  C.  274.  63  SE  285. 

[a]  Clalnu  haU  siinol«nt>— (1) 
Where  plaintiff  filed  with  defendant's 
railroad  agent  the  bill  of  lading,  In- 
raice  of  goods,  and  a  list  of  the 
shortage)  as  a  claim,  there  was  a 
sufRclent  filing,  end  It  was  imma- 
terial that  the  agent  filed  the  claim 
himself,  it  being  done  at  the  request 
and  in  the  presence  of  plaintiff,  and 
no  form  for  setting  out  the  claim 
being  prescribed  by  the  statute. 
Goldstein  V.  Southern  R.  Co.,  80  S.  C. 
S22,  61  8E  1007.  (2)  A  written  state- 
ment setting  forth  the  purchase  of 
the  article  claimed  to  have  been  lost, 
with  the  price,  the  quantity,  and  the 
name  of  the  seller  and  of  the  ship- 
ping point  Is,  when  handed  to  the 
company's  agent  within  the  time 
specified  by  the  statute  with  a  state- 
ment that  it  was  for  the  goods  lost 
sufficiently  definite  to  enable  the  com- 
pany to  investigate  the  claim,  and 
will  satisfy  the  requirements  of  the 
statute.  Currle  v.  Seaboard  Air  Line 
R.  Co..  15S  N.  C.  432,  434.  72  SE  493 
(where  the  court  said:  "While  the 
form  of  the  demand  is  not  one  to  be 
approved  or  generally  followed,  we 
think  It  sufflcfently  definite  to  notify 
defendant  of  the  amount  and  nature 
of  the  claim").  (3)  Where  plaintiff 
called  defendant  railroad's  agent's 
attention  to  the  damaged  condition 
of  five  sacks  of  rice  shipped  plaintiff 
and  stated  that  he  would  sell  the  rice 
for  what  he  could  get  and  claim  the 
difference,  and  the  agent  had  knowl- 
edge that  the  amount  mentioned  In 
the  claim  filed  by  plaintiff  was  for 
damages  to  all  the  sacks,  the  fact 
that  only  three  sacks  were  stated  In 
the  claim  filed  could  not  defeat  a  re- 
covery for  the  statutory  penalty  for 
failing  to  adjust  the  claim  within  the 
time  required  by  law.  Under  these 
circumstances  defendant  was  not 
misled.  Bolen  v.  Seaboard  Air  Line 
R.  Co.,  81  S.  C.  78,  61  SE  1024. 

64.  Hawes  v.  Southern  R.  Co.,  73 
S.  C.  274.  53  SE  285. 

66.  King  V.  Atlantic  Coast  Line 
R.  Co.,  86  S.  C.  BIO,  68  SE  769. 

[a]  A«ent  at  dastlnatlos^d) 
Piling  a  claim  for  damages  to  freight 
with  the  Bolldting  freight  agent  at 
destination  is  a  Bufflotent  filing  with 
th''  agent  of  a  common  earner  at 
destination  to  entitle  plaintiff  to  re- 
cover the  penalty.  Bell  v.  Southern 
R.  Co..  77  S.  C.  78,  67  SE  689.  (2) 
But  the  filing  of  a  claim  with  an- 
other ofllcer  oi  the  carrier,  and  a  for- 
warding of  the  same  by  such  officer, 
in  the  discharge  of  his  duties  to  the 
agent  at  the  destination  of  the 
freight  ninety  days  before  action  Is 
brought,  la  not  a  filing  with  the 
agent  at  point  of  destination.  Brown 
V.  Southern  R.  Co..  71  S.  C.  273,  61 
SB  161.  (3)  Filing  a  claim  at  des- 
tination on  a^  connecting  line,  with 
an  agent  there  who  collected  the 
charges  due  and  reported  the  loss 
and  value  to  defendant,  and  who 


sometimes  adjusted  the  claims 
against  defendant,  was  flled  with  de- 
fendant's ag«nt  within  the  meaning 
of  the  statute.  Brooks  v.  Southern 
R.  Co.,  96  S.  C.  427.  81  SE  151. 

[b]  HoUoe  to  efsBt  of  terminal 
oaxrler. — Under  Act  May  13.  1903  (24 
St.  at  L.  p  1),  making  each  carrier 
of  goods,  recognizing  and  acting  un- 
der a  contract  of  through  shipment, 
the  agent  of  the  other  connecting 
carriers,  notice  of  claim  for  loss  of 
goods,  under  a  shipment  wholly 
within  the  state,  served  on  the  agent 
of  the  terminal  carrier,  was  notice 
to  the  initial  carrier,  Lssulng  Its 
through  bill  of  lading.  Smith  v. 
Southern  R.  Co.,  84  S.  C.  167,  65  SE 
1029. 

[c]  Brldeno*  of  filing  of  claim, — 

Evidence  that  G,  the  agent  of  the  ter- 
minal carrier,  received  plaintiff's 
claim  for  lost  goods  and  forwarded 
it.  under  the  instructions  of  the  de- 
fendant Initial  carrier's  agent,  to  de- 
fendant's general  claim  agent,  and 
that  the  latter  not  only  received  and 
considered  the  claim,  but  also  re- 
turnejl  it  to  G-  and  received  It  from 
him  again  with  further  information, 
was  evidence  that  the  claim  was  filed 
with  defendant  at  the  point  of  des- 
tination. Smith  v.  Southern  R.  Co.. 
64  S.  C.  167,  65  SB  1029. 

66.  King  v.  Atlantic  Coast  Line 
R.  Co.,  86  S.  C.  510,  68  SE  769. 

[a]  Vaota  not  ooutltutlng  waiver. 
— In  an  action  for  goods  lost  by  a 
carrier,  and  the  statutory  penalty  for 
failure  to  adjust  the  claim  within 
the  time  allowed  after  a  claim  Is  flled 
with  th^  agent  at  the  destination  of 
the  goods.  It  appeared  that  plaintiff 
had  nad  a  conversation  with  the  car- 
rier's local  agent  at  the  destination 
of  the  goods,  who  told  him  to  send 
his  claim  to  the  general  freiglit 
agent,  which  he  did.  In  the  corre- 
spondence with  such  agent  there  was 
no  mention  of  the  statutory  penalty: 
and  at  that  time  defendant  was  not 
liable  for  it.  Defendant  had  no  right 
to  compel  plaintiff  to  file  his  claim 
with  the  local  agent.  It  was  held 
that  the  direction  by  such  agent,  to 
send  the  claim  to  the  general  agent, 
was  not  a  waiver  of  the  statutory 
requirement  that  the  claim  must  be 
"filed"  with  the  agent  at  the  destina- 
tion of  the  goods  before  the  penalty 
sued  for  can  be  recovered,  because 
waiver  is  the  voluntary  relinquish- 
ment of  some  existing  right.  King 
V.  Atlantic  Coast  Line  R.  Co.,  86  S. 
C.  610,  68  SE  769.  . 

67.  Sumter  Pine,  etc.,  Co.  v.  At- 
lantic Coast  Line  R.  Co.,  90  S.  C.  376, 
378.  73  SE  770  (holding  that,  under  a 
statute  requiring  the  filing  of  the 
claim  with  the  agent  at  the  point  of 
destination,  the  claim  may  be  filed 
with  the  nearest  agent  who  keeps  the 
station  open  during  reasonable  buBi- 
ness  hours,  and  the  claimant  is  not 
bound  to  file  the  claim  with  a  nearer 
agent  who  leaves  his  station  closed 
most  of  the  time,  and  in  support  of 
this  rule  the  court  said:  "The  stat- 
ute contemplates  the  filing  of  the 
claim  with  the  agent,  at  the  point  of 
destination.  If  he  fails  to  keep  rea- 
sonable buslnem  hours,  such  conduct 
would  naturally  tend  to  cauae  vreat 


Inconvenience  and  loss  of  time  to  the 
party  flllng  the  claim.  The  defend- 
ant has  not  (the  right  to  Impose  in- 
convenience and  loss  of  time  upon 
such  party.  a;nd  if  he  files  his  claim 
with  the  agent,  at  the  nearest  sta- 
tion, where  reasonable  business  hours 
are  kept,  it  Is  estopped  from  raising 
the  objection,  that  the  claim  should 
have  been  flled  at  a  nearer  station"), 

68.  Hamlet  Grocery  Co.  v.  South- 
ern R.  Co.,  170  N.  C.  241.  87  SE  67. 

69.  Bullock  V.  Charleston,  etc.,  R. 
Co..  82  S.  C.  375,  64  SE  234. 

70.  Abrams  v.  Columbia,  etc.,  R. 
Co.,  73  S.  C.  542.  53  SB  819. 

71.  Ray  v.  Southern  R.  Co.,  94  S. 
C.  303,  77  SE  1012;  Smith  v.  Southern 
R.  Co.,  89  S.  C.  415,  71  SE  989;  White 
Laundry  Co.  v.  Charleston,  etc.,  R. 
Co.,  83  S.  C.  209.  66  SE  239.  18  Ann 
Cas  690;  Bullock  v.  Charleston,  etc., 
R.  Co.,  82  S.  C.  375.  64  SE  234;  Cousar 
Mercantile  Oo.  v.  Southern  R.  Co.,  82 
S.  C.  307,  64  SE  391;  Rippy  v.  South- 
ern R.  Co..  80  S.  C.  624,  61  SE  976. 

[a]  "The  pnrpose  of  tlM  ■tattt'te 
In  90  providing  was  to  prevent  the 
flllng  of  fictitious  or  exorbitant 
claims  and  compelling  the  carriers 
to  pay  or  refuse  to  pay  them  at  the 
peril  of  being  penalixed.  if  the  .claim- 
ant should  afterwarde  recover  any 
part  of  the  claim."  Price  v.  Charles- 
ton, etc.,  R.  Oo.,  n  S.  C.  676,  678,  77 
SB  703. 

[b]  Where  the  anumnt  wn»&  for  la 
lera  Uwa.  the  uwuBt  of  the  olalm 

filed,  the  penalty  cannot  be  recov- 
ered. Ray  v.  Southern  R.  Co.,  94  S. 
C.  303,  77  SB  1012. 

[c]  Vender  of  goods  hefore  salt 

bn>iWht<~-Where  goods  are  tendered 
before  suit  la  brought,  although  after 
the  expiration  of  the  time  allowed 
for  the  settlement  of  the  claim  flled, 
there  can  be  no  recovery  of  the  pen- 
alty, because  of  the  statutory  pro- 
vision that  a  recovery  of  the  full 
amount  of  the  claim  is  necessary  to 
the  right  of  action  to  recover  the 
penalty.  The  goods,  although  de- 
layed In  transportation,  still  belong 
to  plaintiff  and  he  cannot  abandon 
them  and  throw  on  the  carrier  lia- 
bility as  for  their  total  loss  or  de- 
struction. Bullock  V.  Charleston  R. 
Co.,  82  S.  C.  375,  64  SE  234. 

[  d  1  Where  addition  of  Interest 
nuiiee  the  reoovery  above  the  emonnt 
of  the  olalm,  the  penalty  may  be  re- 
covered. White  Laundry  Co.  v. 
Charleston  R.  Co.,  83  S.  C.  209,  65  SE 
239  [foil  Weinberg  v.  Atlantic  Coast 
Line  R.  Co..  83  S.  C.  470,  65  SE  637]. 

[e]  De  mlnlmle  non  carat  lex. — 
Where  a  claim  against  a  carrier  for 
loss  or  damage  to  freight  recovered 
within  half  a  cent  of  the  amount  of 
its  original  claim,  exclusive  of  In- 
terest, it  was  entitled  to  the  penalty 
prescribed  by  the  act  of  Febr.  23, 
1903  (24  St.  at  L.  p  81)  S  2.  under  the 
maxim  de  minimis  non  curat  lex. 
B.  &  M.  White  Laundry  Co.  v. 
Charleston,  etc.,  R.  Co.,  83  S.  C.  209, 
212.  65  SB  239,  18  AnnCas  690  and 
note  [foil  Weinberg  v.  Atlantic  Coast 
Line  R.  Co.,  83  8.  C.  470,  65  SE  637]. 

[f]  The  Ahot  that  me  Oanuw*  tx- 
aeeded  the  snm  olatmeA  will  not  bar 
a  recovery  of  the^penalty.  Nether- 
Digitized  by  CjOOg  IC 
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amount  subseqacntly  recovered."  But  a  contrary 
view  has  been  taken  where  the  statute  did  not 
expressly  require  recovery  of  the  full  amount 
claimed.  Although  the  statute  makes  a  recovery 
of  judgment  for  the  amount  claimed  essential  to  the 
recovery  of  a  penalty,  the  consignee  may  sue  for  the 
penalty  if  the  time  has  elapsed  without  adjustment 
of  the  claim  at  the  same  tune  that  he  sues  for  loss 
or  damage  to  the  property,  and  is  not  required  to 
institute  an  independent  action  for  damagcs.^^ 

985]  d.  Effect  of  Settlement  of  Claim.  Un- 
der  statutes  practically  identical  in  their  provisions, 
the  different  courts  have  reached  opposite  conclu- 
sions as  to  the  effect  of  a  settlement  of  the  claim 
after  the  time  allowed  therefor  has  expired.  On  the 
one  hand  it  has  been  held  that  no  penalty  can 
thereafter  be  recovered;"'  and  on  the  otiier  hand 
this  doctrino  is  expressly  disapproved  and  the  view 
taken  that  the  penalty  provided  for  by  the  statute 
m&y  nevertheless  be  recovered.^ 

986]  e.  "Who  May  Sue  and  'Who  Liable. 
The  purchaser  of  goods  shipped  to  the  consignor's 
own  order,  with  sight  dr^t  against  the  bill  of 
lading  which  provided  that  the  purchaser  should 
be  notified  of  their  arrival,  is  the  "consignee 
aggrieved"  within  the  statute  giving;  such  person  a 
ri^ht  to  recover  a  penalty  for  failure  to  adjust, 
within  the  statutory  period,  a  claim  for  nimdelivery 
of  goods.'^  Beceivers  of  a  railroad  company,  ap- 
pointed by  a  federal  court,  are  subject  to  the  pen- 
alty when  subjected  by  a  statute  to  the  duties, 
liabilities,  and  restrictions  arising  from  the  opera- 
tion of  the  road."  Wliere  the  bill  of  lading  under 
which  the  goods  were  shipped  stipulates  that  no 
carrier  shall  be  liable  for  loss  or  damage  not  occur- 
ring on  its  own  line,  no  penalty  can  oe  recovered 
from  a  connecting  carrier  on  whose  line  the  loss 
or  injury  did  not  occur;"  and  independently  of 
such  provision  in  the  bill  of  lading,  if  the  statute 


penalizes  a  carrier  for  failure  to  adjust  a  claim 
for  damages  for  loss  of.  Or  injury  to^  goods  while 
in  its  possession,  no  penalty  can  be  imposed  on  a 
carrier  who  has  never  received  the  goods.*"  The 
carrier  liable  for  the  penalty  is  the  one  originally 
at  fault." 

[$  987]  f.  Actions.  A  cause  of  action  against  a 
railroad  company  for  the  statutory  penalty,  for 
failing  to  adjust  a  claim  for  loss  of  goods  within 
the  period  prescribed  by  statute,  arises  at  the  point 
of  destination,  where  the  oompuiy  faik  to  adjust 
the  claim.''  Iii  an  action  against  a  carrier  for  loss 
on  freight  and  for  a  penalty  for  nonpayment  within 
forty  days,  evidence  of  defendant's  dealings  with 
other  claimants  is  properly  excluded;"  but  it  is 
error  to  exclude  evidence  of  former  dealings  be- 
tween the  parties.**  Whether  or  not  the  freight 
claim  agent  of  a  carrier  who  passra  on  claims  and 
either  rejects  them  or  orders  them  paid  has  author- 
ity to  adjust  a  freight  claim  and  eommnnieate  the 
decision  to  the  claimant,  so  as  to  make  his  state- 
ment binding  on  the  carrier,  is  a  question  for  the 
jury." 

9SS]  g.  Amount  of  Penalty.  The  reasonable- 
ness of  a  penalty  for  the  failure  to  perform  'a  public 
duty  is  primarily  for  the  judgment  of  the  legisla- 
ture, and  courts  will  not  interfere  with  its  discre- 
tion as  long  as  it  keeps  within  the  reasonable  scope 
of  its  powers."  A  statute  imposing  a  penalty  of 
fifty  per  cent  per  annum  interest  on  the  principal 
sum  of  a  claim  for  freight  lest  or  danu^ed  1^  a 
carrier,  on  the  carrier's  failure  to  i>ay  the  claim 
within  sixty  days  from  its  presentation,  is  not  so 
exorbitant  and  nnreasonable  as  to  render  the  stat- 
ute unconstitutional.*' 

[$  989]  11.  Failure  to  Post  Tianspoitation 
Bates  Statutes  in  some  jurisdictions  impose  pen- 
alties on  railroad  .companies  for  failure  to  post 
rates  of  transportation  at  their  stations."'   If  the 


land  v.  Charleston,  etc.,  K.  Oo.,  79  S. 
C.  368,  60  SB  927. 

7a.  fitupeck  V.  Union  Pac.  R.  Co., 
200  Fed.  192  [foil  St.  Liouis,  etc.,  R. 
Co.  V.  Wynne.  224  U.  S.  354.  32  SCt 
493,  66  L.  ed.  799,  42  LRANS  102,  an 
analogous  case]. 

[a]  B«aKoit  for  ml*. — "The  effect 
of  the  statute,  if  gflven  the  construc- 
tion contended  for  by  plaintiff,  is 
thus  to  penalize  the  defense  of  the 
company  against  »-hat  the  result 
shows  to  have  been  an  excessive 
claim,  and  is  therefore  repugnant  to 
the  fourteenth  amendment  of  the 
Constitution,"  Stupeck  v.  Union  Pac. 
R.  Co.,  200  Fed.  192. 

73.  Mobile,  etc.,  R.  Co.  v.  Brandon, 
98  Mias.  461.  S3  S  957,  42  LRANS  106. 

[a]  Beaion  for  role. — "The  claim 
contemplated  by  the  statute  ia  the 
actual  amount  due,  and  not  neces- 
sarily the  amount  claimed  by  the 
party  sufTerlns  the  damag«.  All  the 
carrier  is  required  to  do  In  order  to 
be  relieved  of  the  penalty  Is  to  pay 
or  tender  within  sixty  or  ninety  days 
to  the  party  entitled  thereto  the 
Amount  actually  due.  Should  such 
tender  be  made  and  refused,  the  pen- 
alty cannot  be  collected.  The  amount 
of  damage  sustained  can  tie  as  easily 
ascertained  by  the  carrier  as  by  the 
claimant."  Mobile,  etc..  R.  Co.  v. 
Brandon,  98  Miss.  461,  467,  63  A  957, 
42  LRANS  106. 

74.  [a]  Suit  for  dunitgtm  not  eon- 
dttlon  prMMdant  to  salt  for  paulty.— 
Jenkins  v.  Atlantic  Coast  Line  R. 
Co..  84  S.  C.  343,  66  SE  409. 

76.  Beat  v.  Seaboard  Air  Line  R. 
Co.,  72  S.  C.  479,  483.  52  SE  223 
(where  the  stress  Is  placed  on  the 
term  "recover"  as  used  In  the  stat- 
ute. It  was  said:  "The  term  're- 
cover,' when  considered  by  itself.  Is 


not  the  usual  or  apt  word  to  indicate 
a  voluntary  payment  or  receipt  of 
money  for  damaees  suffered,  but 
ordinarily  means  the  obtaining  In  a 
suit  of  the  right  to  something  by  a 
verdict  and  Judgment  of  a  Court,  and 
that  this  is  the  m«inlng  In  the  pres- 
ent statute  is  manifest  by  the  con- 
text— 'recover  in  such  action,"  .  .  . 
It  Is  true,  that  the  statute  authorizes 
a  suit  tor  the  penalty  Jn  the  same 
aclon  for  the  loss  or  damage,  but 
that  Is  very  far  from  saying  tnat  the 
penalty  is  not  dependent  upon  the 
recovery  of  the  claim  by  action  In 
Court,  Doubtless  the  act  provided  for 
suOh  a  Joinder  mainly  because  the  re- 
covery of  the  penalty  la  dependent 
upon  recovery  at  law  of  the  claim"). 
See  aiao  Cousar  Mercantile  Co.  v. 
Southern  R,  Co..  82  S.  C.  307.  64  SB 
391  (reaching  the  same  result  by  a 
somewhat  dlfEerent  line  of  reason- 
ing), 

76.  Albrltton  v.  Atlantic  Coast 
r>Ine  R.  Co..  148  N.  C.  486,  62  SE  597 
[dlsappr  Best  v.  Seaboard  Air  Line 
R.  Co..  72  S.  C.  479,  52  SE  228j.  See 
Rabon  V.  Atlantic  Coast  Line  R.  Co., 
149  N.  C.  59,  62  SB  743  (holding  that 
the  fact  that  defendant  voluntarily 
paid  the  loss  on  Judgment  for  plain- 
tiff, and  while  an  appeal  therefrom 
was  pending,  did  not  prevent  a  re- 
covery of  the  penalty), 

Ja]  Beason  for  ml*. — "The  pen- 
alty is  given  for  the  delay  in  adjust- 
ing and  paying,  and  it  cannot,  there- 
fore, be  that  paying  after  the  time 
fixed  by  the  statute  works  a  forfeit- 
ure of  the  penalty.  .  .  ,  Any  other 
construction  would  enable  the  car- 
rier, by  Its  own  wrong  in  refusing  to 
pay  a  Just  claim  for  Toss  of  damage, 
to  compel  the  plaintiff  to  sue,  and 
then  by  settling  to  avoid  the  penalty. 


or  by  delaying  to  pay  ever  so  long: 
beyond  the  time  fixed  by  the  statute, 
and  then  finally  settling,  to  produce 
the  same  result."  Albrltton  v.  At- 
lantic Coast  Line  R.  Co..  148  N.  C. 
486,  488,  62  SE  697. 

77.  Brown  v.  Atlantic  Coast  Line 
R.Co,,  91  S.  C.  377,_74  SE  764. 

78.  Huguelet  v.  warfleld,  84  8.  C 
87.  66  SE  985. 

79.  McMeekln  v.  Southern  R.  Co., 
86  S.  C.  381,  67  SE  745;  Moody  v. 
Southern  R.  Co.,  79  S.  C.  297.  60  SE 
711;  Venning  v.  Atlantic  Coast  Line 
R.  Co.,  78  S.  C.  42.  68  SB  983,  126 
AmSR  768.  12  LRANS  1217. 

80.  Stothard  v.  Louisiana  R,.  etc.. 
Co.,  127  La.  383,  53  S  658  (holding 
further  thnt.  where  certain  freight 
was  lost,  the  fact  that  the  price  of 
the  goods  lost  was  subsequently  ten- 
dered by  the  delivering  carrier,  -with 
intent  to  collect  from  the  connecting 
carrier,  does  not  bind  It  for  payment 
of  the  penalty):  Smith  v.  Southern 
R.  Co.,  89  S.  C.  415,  71  SE  989:  Bur^ 
ress  V.  Atlantic  Coast  Line  R.  Co.,  79 
S.  C.  250,  60  SE  692. 

81.  Stothard  v.  Louisiana  R.,  etc., 
Co,,  127  XjO..  383.  63  S  658. 

aa.  Smith  V.  Southern  R.  Co.,  84 
S.  C.  167.  65  SE  1029. 

83.  Andrews  v.  Atlantic  Coast 
Line  R.  Co.,  98  S.  C.  212,  82  SE  403. 

84.  Andrews  v.  Atlantic  Coast 
Line  R.  Co.,  98  S.  C.  212.  82  SE  403.  . 

S5.  Tenhet  v.  Atlantic  Coast  Line 
R.  Co..  82  S.  C.  465.  64  SE  232. 

86.  Atlantic  Coast  Line  R.  Co.  v. 
Coachman.  59  Fta.  130,  62  S  377,  20 
AnnCas  1047. 

87.  Atlantic  Coast  Line  R,  Co.  v. 
Coachman.  59  Fla.  130,  52  S  377,  20 
AnnCas  1047. 

88.  See  statutory  pDovlslons. 
PoBtlaf  rfttM  see  supra  i  6T2. 


For  Iat*r  auM,  OaTCU^^ments  and  ohugM  In  the  law  see  cumulative  Annotatlonik  ume  title,  paaa  an^  note  nnmbn-. 
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statute  provides  that  the  penalty  shall  be  recov- 
ered "by  the  party  aggrieved,"  only  a  person  in- 
juriously affected  by  the  noncompliance  with  the 
statute  may  recover  the  penalty.™  Where  a  notice, 
in  writing,  of  the  violation  of  the  statute,  and  a 
demand  for  reparation  thereof,  is  required  by  the 
statute,  a  notice  which  fails  to  state  how  the  claim- 
ant was  injured  by  failure  to  post  rates,  the  extent 
of  his  grievance,  and  the  damage  occasioned  thereby 
is  fatally  defective.""  Wliere  it  is  made  the  duty 
of  the  railroad  commission  to  fix  the  rates,  there 
can  be  no  violation  of  the  statute  by  the  carrier 
before  the  commission  has  complied  with  the  statu- 
tory requirements  which  include  a  delivery  of  a 
copy  of  the  schedule  of  rates  to  the  carrier  to  be 
affected  thereby.*^  In  an  action  to  recover  the 
penalties  provided  for  by  this  class  of  statutes,  it 
is  essential  to  allege  all  the  facts  necessary  to  show 
a  case  falling  within  the  terms  of  the  statute." 

990]  12.  Failnre  to  Deliver  Express  Matter  at 
Besidence  or  Place  of  Busmess.  It  is  the  general 
duty  of  express  carriers  to  deliver  parcels  at  the 
residence  or  place  of  business  of  the  consignee.^^ 
This  common-taw  rule  has  been  reaffirmed  by  stat- 
ute in  some  jurisdictions  and  a  penalty  imposed 
thereby  for  a  noncompliance  with  such  duty."  Such 
a  statute  was  held  not  to  be  in  violation  of  the 
state  or  the  federal  constitutions;''  and  until  con- 
gress had  legislated  on  the  subject,"'**  the  statute 
was  not  void  as  being  a  regulation  of  interstate 
commerce  even  as  applied  to  interstate  shipments."" 
The  provisions  of  the  statute  are  not  complied  with 
by  a  personal  delivery  to  the  consignee  at  the  local 
office.*' 

991]  13.  Refusal  to  Trace  Freight  and  Give 
Information.  There  are  statutes  in  some  jurisdic- 
tions requiring  carriers  to  trace  freif^ht  which  may 
have  been  lost  or  damaged,  and  to  give  information 


89.  Arkansas,  etc..  R.  Co.  v.  Har- 
ris, 62  Ark.  452,  36  SW  186. 

90.  Arkansas,  etc.,  R.  Co.  v.  Har- 
ris, 62  Ark.  452.  468.  36  SW  186 
(where  the  court  aald:  "Otherwise, 
It  would  fell  to  aocompllsh  the  ob- 
Ject  for  which  It  Is  required,  for  the 
railroad  company  cannot  make  repa- 
ration until  It  Is  apprised  of  the  In- 
Jury  cuid  the  extent  of  the  dam- 
ages"), 

91.  Johnson  v.  Seaboard  Air  Line 
R.  Co.,  73  S.  C.  86,  62  8E  644  (It 
was  held,  however.  In  this  case  tha.t 
the  fact  that  the  commlssloii  had 
not  published  a  schedule  of  rates 
would  not  constftute  a  defense  to 
an  action  for  the  penalty,  the  stat- 
ute providing  that  the  schedule  shsll 
not  be  taken  as  evidence  until  sched- 
ules h&ve  been  prepared  and  pub- 
lished for  all  the  railroad  companies 
in  the  state,  only  applying  to  the 
reception  of  the  schedule  as  evi- 
dence). 

9S.  Johnson  v.  Seaboard  Air  Line 
R.  Co..  73  S.  C.  36,  62  Sm  644  (hold- 
ing that  the  complaint  must  allege 
that  each  and  every  act  required  of 
the  railroad  commissioners  has  been 
done.  In  order  to  state  a  cause  of 
action  for  failure  to  post  said 
schedules) . 

93.  See  supra  9  267. 

94.  See  statutory  provisions.  And 
see  U.  S.  Bxpress  Co.  v.  State,  164 
Ind.  196,  73  NB  101. 

99.  tr.  S.  Express  Co.  v.  State,  164 
Ind.  196,  73  NB  101. 

98U.  State  v.  Adams  E^xpresa  Co., 
171  Ind.  188,  85  NE  387,  966,  19  LRA 
NS  98. 

[al   n*  Xatnatate  Oommsre*  Act, 

as  amended  by  the  Railroad  Act  of 
Jone  29,  190E  (34  U.  S.  St.  at  L.  684 
e  8591),  regulating  the  transporta- 
tion and  delivery  oi  goods  by  express 
companies,  auperaedes  the  Indiana 
Act  of  UnmlL  ft    ];oi  (Acts  [1901] 


r97  c  62;  Burns  Annot.  St.  tl901] 
3312a),  relating  to  the  same  subject 
matter  so  far  as  Interstate  shipments 
are  concerned.  State  v.  Adams  Ex- 
press Co.,  171  Ind.  138.  85  NE  337, 
966,  19  LRANS  93.  See  also  supra 
9  944. 

96.  U.  S.  Express  Co.  v.  State,  164 
Ind.  196,  205,  73  NE  101  (where  the 
court  said:  "They  are  not.  In  them- 
selves, regulations  of  Interstate  com- 
merce, although  they  control,  in  some 
degree,  the  conduct  and  the  liability 
of  those  engaged  In  such  commerce. 
So  long  as  congress  has  not  legis- 
lated upon  the  piirtlcular  subject, 
they  are  rather  to  be  regarded  as 
legislation  in  aid  of  such  commerce, 
and  as  a  rightful  exercise  of  the 
police  power  of  the  state  to  regulate 
the  relative  rights  and  duties  of  all 
persons  and  corporations  within  Its 
limits"). 

97.  tj.  S.  Express  Co.  v.  State, 
164  Ind.  196,  73  NE  101. 

98.  See  statutory  provisions, 
[a}    Hot    limited    to  conoeotlBS' 

Unss. — Although  a  statute  which 
provided  for  a  penalty  of  one  dollar 
per  day  for  default  by  carrier  to 
furnish,  within  ten  days  after  de- 
mand In  writing  therefor,  a  state- 
ment In  writing,  meclfylng  the  day 
of  Its  receipt  of  ftelght  delayed  in 
transportation,  the  cause  of  the  de- 
lay, and  the  name  of  the  company 
responsible  therefor,  was  clearly  In- 
tended to  embrace  delay  In  ship- 
ments over  connecting  lines,  still  It 
Is  not  limited  to  suoi  lines  so  as 
to  have  no  application  to  a  shipment 
made  over  a  single  continuous  line. 
McCutchen  v.  Atlantic  Coast  Une 
R.  Co.,  81  S.  C.  71,  61  SE  1108. 

99.  SeaboaJ^  Air  Line  R.  Co.  v. 
Davis,  139  Ga.  547.  77  SE  803. 

[a]  XiaUllty  not  OepenOeiit  on  oon- 
trMt^-The  llabllUy  is  not  Incidental 
to  the  traneportatfon  of  the  freight, 


to  the  shipper  coneoning  the  same,  under  penalty 
of  liability  for  the  freight  lost,  damaged,  or  de- 
stroyed." An  action  to  enforce  the  carrier's  lia- 
bility under  such  a  statute  is  in  the  nature  of  an 
action  for  a. penalty;"  but  where  recovery  is  lim- 
ited to  the  value  of  the  freight  lost,  damaged,  or 
destroyed,  and  the  right  of  action  is  con&ied  to 
the  shipper,  the  consignee,  or  an  assignee,  it  is 
not  a  qui  tam  action  to  recover  a  penalty,  within 
the  statute  of  limitations  applicable  to  that  class 
of  actions.^  Since  the  enactment  of  the  Carmaek 
amendment,  state  statutes  authorizing  the  recovery 
of  a  penalty  against  a  carrier  for  failing  to  trace 
and  g;ive  information  concerning  shipments  over  its 
line  can  have  no  application  in  case  of  an  interstate 
shipment.^  But  even  without  r^ard  to  that  enact- 
ment, a  statute  of  the  character  under  consideration 
in  so  far  as  it  relates  to  interstate  shipments  is  not 
a  reasonable  police  regulation  in  aid  of  interstate 
commerce,  but  is  a  direct  and  immediate  hurden 
on  it,  and  hence  void.'  In  an  action  under  such  a 
statute,  evidence  that  defendant  delivered  the 
freight  in  question  to  the  next  connectii^  lino  in 
good  order  is  not  admissible,  because  the  act  by  its 
terms  applies  where,  under  the  contract  of  ship- 
ment or  by  law,  the  responsibility  of  each  or  either 
carrier  shall  cease  on  delivery  to  the  next  carrier, 
in  good  order;*  and  accordingly,  it  is  unnecessary 
to  ail^e  such  delivery  in  good  order.^  So  it  is  not 
necessary  to  produce  the  contract  of  affreightment, 
and  therefore  not  necessary  to  set  it  out  as  part  of 
the  petition  asking  for  the  recovery  of  the  penalty.' 

992]  14.  Delivery  of  Qoods  withont  Surrender 
of  Bill  of  Lading.  Some  statutes  prohibit  the  de- 
livery of  freight  by  a  carrier  without  surrender  and 
cancellation  of  the  bill  of  lading,  under  penalty  of 
fine  or  imprisonment  and  civil  liability  for  damages 
sustained  by  the  owner  of  the  bill  of  lading.' 

springing  out  of  the  contract  of  af- 
freightment, but  is  In  the  nature  of 
a  penalty  prescribing  damages  for 
noncompliance  ivdth  the  statutory 
duty,  and  when  the  raHroad  com- 
pany refuses  to  trace  tlie  goods  and 
give  the  Information.  It  makes  Itself 
liable  to  the  shipper  by  refusal  In- 
dependently of  Its  contmct.  MoCall 
V.  Central  of  Georgia  R.  Co..  120 
Ga.  602,  48  SB  157;  ^^arkas  v. 
Georgia  Southwestern,  etc..  R.  Co.. 
17  Ga,  A.  403.  87  SE  160. 

1.  Seaboard  Alr-Llne  R.  Co.  v. 
Davis,  139  Ga.  647,  77  SE  803  (where 
the  court  said:  "Such  suit  Is  not  a 
qui  tam  action  for  the  recovery  of  a 
penalty  In  its  strict  and  technical 
sense"). 

9.  Meetze  v.  Southern  Express 
Co..  91  S.  C.  379.  74  SE  823.  And 
see  supra  S  944. 

3.  Central  of  Georgia  R.  Co.  v. 
Murphey,  196  U.  S.  194,  25  SCt  218. 
49  L.  ed.  444.  2  AnnCas  514  frev  116 
Ga.   863,  43   SE   265,    60  I,RA  817J. 

4.  Davis  V.  Seaboard  Air-Line  R. 
Co.,  136  Ga.  278,  71  SF,  428;  Savan- 
nah, etc..  R.  Co.  V.  Elder,  116  Ga. 
942.  43  SE  379:  Farkas  v.  Georgia 
Southwestern,  etc.,  R.  Co.,  17 .  Ga. 
A.  403,  87  SE  160. 

6>  Davis  V.  Seaboard  Alr-Llne  R. 
Co..  136  Ga.  278,  71  SE  428;  Farkas 
v.  (Seorgia  Southwestern,  etc..  R. 
Co..  17  ak.  A.  403,  87  SE  160. 

e.  Davis  V.  Seaboard  Alr-Llne  R. 
Co.,  136  Ga.  278.  71  SE  428;  Sa- 
vannah, etc.,  R.  V.  Eider,  116  Ga. 
942,  43  SB  879:  Tbrkas  v.  Georgia 
Southwestern,  etc.,  R.  Co.,  17  Ga.  A. 
403.  S7  SE  160. 

7.  See  statutory  provtelons. 
[a]  In  AxkMiMa^Kirby  Dig. 
I  630,  provides  that  no  property  de- 
posited, for  which  bills  of  lading 
have  been  Issued,  shall  be  delivered 
up  by  a  carrier,  except  on  surrender 
and  cancellation  <^^8u<^  bills  vf  lad- 
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993]  16.  Failure  to  File  Annual  Report.  The 

statutes  of  New  York  provide  that  the  public  serv- 
ice commission  shall  prescribe  an  annual  report  to 
be  made  by  carriers,  the  form  of  which  report 
shall  be  designated  by  the  commission;  that  the 
report  shall  be  filed  on  or  before  a  designated  date 
in  each  year;  and  that  a  penalty  shall  be  imposed 
for  noncompliance  with  this  statute.*  This  con- 
templates a  report  independently  of  the  one 
required  to  be  filed  by  the  Railroad  Law,  or  else 
such  a  report  as  may  be  indicated  by  the  commis- 
sion in  the  form  which  it  prescribes*  A  complaint 
to  recover  the  penalty  must  allege  that  the  form 
was  proscribed  and  furnished  to  defendant  but 
it  need  not  allege  that  such  form  was  as  nearly  as 
may  be  like  that  used  by  the  interstate  commerce 
commission,  as  required  by  the  statute.^^  Federal 
receivers  may  be  sued  in  a  state  court  to  recover 
the  penalty." 

994]  16.  Disobedience  tff  Orders  of  Railroad 
Oommission.  The  statutes  of  some  jurisdictions 
provide  a  penalty  for  disobedience,  by  carriers,  of 
orders  of  the  railroad  commission."  Such  statutes 
do  not  offend  the  constitutional  guaranties  of  due 
process  of  law  and  the  equal  protection  of  the  laws, 
where  the  penalties  are  not  so  excessive  as  to  pre- 
vent the  carrier  from  testing  the  validity  of  the 
order  in  the  courts.'*  The  purpose  of  the  statutes 
is  to  enforce  the  duties  and  obligations  of  carriers 
when  of  a  public  nature  or  where  penalties  are  in- 
curred for  their  violation.'"  Being  highly  penal, 
they  are  to  be  strictly  construed,"  and  they  extend 
only  to  injuries  inflicted  on  any  person  by  a  carrier 
in  violation  of  a  rule,  rate,  or  regulation  directly 
affecting  its  duties  as  carrier."  If  the  statute  so 
prescribes,  the  action  to  recover  damages  must  be 
brought  in  the  name  of  the  state  by  the  direction 
of  the  governor."  If  the  right  of  action  is  given 
to  the  shipper,  one  shipper  cannot  make  the  com- 
plaint for  another  shipper.'"  A  complaint,  or  a 
declaration  to  recover  a  penalty  imposed  by  a  state 
railroad  commission  for  violation  of  its  rules  by 


failing  or  refusing  to  transport  freight,  must  all^ 
the  point  of  destination  and  must  show  that  it  was 
within  the  state."  Failnxe  of  the  order  of  the 
commission  attached  to  the  declaration  to  show  the 
point  of  destination  is  cured  by  proper  allegation 
in  the  de<slaration."  Bnt  unless  required  by  stat- 
ute or  rule  of  court,  such  order  need  not  be  filed 
with  the  declaration."  Where  the  evidence  shows 
that  defendant  failed  to  file  a  tariff  sheet  within 
the  time  prescribed  by  the  railroad  commission,  the 
presumption  is  that  the  act  was  willful."  The 
authority  of  the  railroad  commission  and  the  rea- 
sonableness of  its  order  may  be  collaterally  attacked 
in  an  action  to  recover  penalties  for  a  disobedience 
of  such  orders;"  and  the  reasonableness  of  a  rule 
of  the  railroad  commission  is  a  question  of  law  for 
the  court." 

995]  17.  Noncompliance  with  Statutes  Enacted 
to  Prevent  Omelty  to  Animals — a.  Federal  L^a- 
lation'" — (1)  In  General.  Subject  to  some  provisos 
which  will  hereafter  be  considered,  the  so-called 
Twenty-Eight-Hour  Law  provides  that  no  common 
carrier  other  than  by  water  engaged  in  the  inter- 
state transjwrtation  of  cattle,  sheep,  swine,  or 
other  animals  shall  confine  the  same  in  ears,  boats, 
or  vessels  of  any  description  for  a  period  longer 
than  twenty-eight  consecutive  hours  without  un- 
loading them  into  properly  equipped  pens  for  rest, 
water,  and  feed  for  a  period  of  at  least  five  con- 
secutive hours;  and  that,  where  it  knowingly  and 
willfully  fails  to  comply  with  the  provisions  of  the 
statute,  it  shall  be  liable  to  a  penalty  recoverable 
in  a  civil  action  in  the  name  of  the  United  States.^ 
The  statute  is  remedial  in  its  character,^  and  as 
indicated  by  its  title  its  primary  purpose  is  to 
prevent  cruelty  to  animals  while  being  transported 
by  railroad  or  other  moans  of  conveyance*"  by  mak- 
ing sure  that  live  stock  confined  in  ears  shall  not 
go  without  feed,  water,  and  rest  for  more  than  the 
specified  time.^  The  statute  is  not  intended  for 
the  benefit  of  the  owners,  but,  on  the  contrary,  is 
restrictive  of  their  rights.^'    The  penalty  does  not 


Ing.    Section  S31  provides  that  any 

ferson  violating  ihfl  provisions  of 
he  act  shall  be  deemed  guilty  of  a 
crime,  and  on  conviction,  shall  be 
fined,  to  an  amount  not  exceeding 
five  thousand  dollars,  or  imprisoned 
In  the  penitentiary  ror  a  term  not 
exceeding  five  years,  or  both,  and  it 
also  provides  a  liability,  in  a  civil 
action,  for  all  damages  sustained  by 
the  owner  of  the  bill  of  lading.  It 
was  not  the  leglnlative  intent  to  Im- 

fiose  on  a  carrier  delivering  goods 
o  a  consignee  without  surrender  or 
rancnlUation  of  the  bill  of  lading,  in 
addition  to  the  fine  and  the  civil  lia- 
bility, the  further  penalty  of  being 
prohibited  from  collecting  the  value 
of  the  goods  illegally  delivered  and 
converted  to  the  consignee's  own 
use.  In  re  T,  H.  Bunch  Co.,  180  Fed. 
519. 

8.  Public  Service  Commissions 
Act  (L.  [1907]  C  429). 

9.  Peo.  v.  Joltne,  66  Misc.  894. 
121  NYS  857. 

10.  Peo.  V.  Jollne,  66  Misc.  394, 
121  NYS  857  (complaint  held  suffi- 
cient). 

11.  Peo.  V.  JoHne,  66  Misc.  394, 
121  NYS  857. 

12.  Peo.  V.  Jollne,  65  Misc.  394, 
121  NYS  857. 

IS.    See  statutory  provisions. 

[a]  Tom  of  dMlAMtton  held  nifl- 
olniti. — Form  of  complaint  for  viola- 
tion of  statute  requiring  all  conr 
tracts  between  any  and  nil  railroads, 
as  to  use  and  transportation  of  cars, 
to  he  submitted  to  railroad  commis- 
sioners  for   inspection   and  correc- 


tion. State  V.  Warfleld,  eX  Fla.  298, 
58  S  867. 

14.  Wadley  Southern  R.  Oo.  v. 
State.  137  Ga.  497.  73  SB  741. 

15.  Railroad  Comrs.  v.  Atlantic 
Coast  Line  R.  Co.,  66  Fla.  525,  47  S 
870. 

16.  E.  R.  Darlington  Lumber  Co. 
V.  Missouri  Pac.  R.  Co..  243  Mo.  224. 
147  SW  1052.    See  also  supra  S  943. 

17.  Railroad  Comrs.  v.  Atlantic 
Coast  Lilne  R.  Co.,  66  Flo.  526,  47 
S  870  (holding  that  mere  liabilities 
for  money  payments,  imposed  by  a 
rule  of  the  railroad  commissioners 
on  a  carrier  in  favor  of  a  shipper,  as 
cumulative  remedies  for  breaches  of 
duties,  are  not  within  Gen.  St.  [li»06] 
{  2910.  as  amended  by  Acts  [1907]  p 
108  c  6624,  authorizing  the  railroad 
commissioners  to  compel  restitution 
and  to  enforce  the  penalty  incurred 
for  Injury  inflicted  on  any  person  by 
the  violation  of  any  rule,  rate,  or 
regulation  of  the  commissioners). 

18.  Wadley  Southern  It.  Co.  v. 
State.  1.17  Ga.  497.  73  SE  741. 

19.  E.  R.  Darlington  Lumber  Co. 
V.  Missouri  Pac.  R.  Co,.  243  Mo.  224. 
147  SW  1052. 

SO.  Slate  V,  Atlantic  Coast  Line 
R.  Co.,  56  Fla.  601.  47  S  387. 

91.  Stnte  V.  Seaboard  Air  Line  R. 
Co..  58  Flft.  670.  47  S  986. 

32.  State  v.  Seaboard  Air  Line  R. 
Co.,  56  P'la.  670.  47  S  9»fi, 

83.  Atchison,  etc..  R.  Co.  v,  State. 
33  Okl.  371.  125  P  721  fevldence  held 
Bufllclent  to  show  willfulness). 

34.  St.  Louis,  etc..  R.  Co.  v.  State. 
112  Ark.  147.  166  SW  251.  See  also 


St.  Louis,  etc.,  R.  Co.  v.  State.  99 
Ark.  1.  136  sW  938  (by  Inference 
supporting  this  position). 

86.  Southern  R.  Co.  v,  Atlanta 
Sand,  etc.,  Co.,  136  Oa.  35,  68  8K 
807. 

36.    See  also  supra  fit  llS-115;  and 

Infra  fi  1023. 

27.  Act  June  29,  1906  (34  U.  S.  St. 
at  L.  607  c  3594). 

38.  U.  S.  V.  Atlantic  Coast  Line 
R.  Co..  173  Fed.  764.  98  CCA  110 
(holding  that  the  act  is  not  a  crimi- 
nal statute):  Montana  Cent.  R.  Co. 
V.  U.  S..  164  Fed.  400.  90  CCA  38fi 
(holding  that  the  strict  rules  ap- 
plied in  criminal  prosecutions  are  not 
applicable). 

39.  U.  S.  V.  Atchison,  etc.,  R.  Co., 
185  Fed.  105.-107  CCA  323;  U.  S.  v. 
Lehigh  Valley  R.  Co..  184  Fed.  971 
[aff  187  Fed.  1006.  109  CCA  211]; 
U.  S.  V.  St.  Joseph  Stockyards  Co.. 
181  Fed.  625  [rev  on  other  grounds 
187  Fed.  104,  110  CCA  432];  U.  S.  v. 
Northern  Pac.  Terminal  Co.,  181 
Fed,  879  [rev  on  other  grounds  184 
Fed.  603];  Imperial  Colliery  Co.  v 
Chesapeake,  etc..  R.  Co..  171  Ped. 
nsS;  Cleveland,  etc.,  R.  Co.  v.  Hayes, 
(Ind.)  104  NE  581. 

30.  V.  a.  V.  Philadelphia,  etc..  R. 
Co..  223  Fed.  206. 

31.  Baltimore,  etc.,  R.  Co.  v.  U. 
S..  220  U.  S.  94.  31  SCt  368.  65  L.  ed. 
3S4;  Cleveland,  etc.,  R.  Co.  v.  Hayes. 
(Ind.)  104  NE  581.  Compare  U.  S. 
V.  Sioux  City  Stock  Yards  Co.,  162 
Fed.  556  [afr  167  Fed.  126,  92  CCA 
578]  (where  It  was  said  that  perhaps 
another  purpose  is  to  prevent  dam- 


For  later  oases,  OsvelopmuLts  and  ohaatfe*  in  the  law  see  cumulative  Annotations,  same  title,  pagarvnd  note  nianber. 
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go  to  the  consignor,  but  to  the  United  States.'* 
Compliance  with  the  statute  cannot  be  waived  ex- 
cept in  the  manner  and  on  the  contingencies  pro- 
vided in  the  act;^^  nor  can  the  carrier  shift  the 
burden  of  responsibility  of  unloading  in  time  on 
the  shipper  or  caretaker  by  agreement  with  him." 
It  is  only  where  a  railroad  company  knowingly  and 
willfully  violates  the  statute  that  it  becomes  liable 
for  the  penalty  therein  pi-escribcd;'^  and  it  has 
been  held  that  the  words  "knowingly  and  willfully" 
as  used  in  the  statute  are  "not  synonymous  with 
'Diligently,'  "  and  hence  a  mere  careless  omission 
to  observe  the  statute  docs  not  subject  the  can-ier 
to  the  penalty.'^  But  the  words  "knowingly"  and 
"willfully"  require  only  that  the  carrier  should 

agaa  to  the  owner  bj  reason  of  the 
conflnement  therein  prohibited). 

32.  Baltimore,  etc„  R.  Co.  v.  U. 
S..  220  U.  8.  94.  81  SCt  868.  SS  U  ed. 
384. 

33.  Cleveland,  etc.,  R.  Co.  v. 
Hayes,  (Ind.)  104  681. 

[a]  mole  applM^The  fact  that 
owners  of  horses  consented  to  the 
reloading  of'  them  before  the  expira- 
tion of  (he  fltatutorr  time  does  not 
excuse  the  carrier's  violation  of  the 
statutory  requirement  that  there 
shall  be  at  least  five  hours  unloading 
and  rest,  nor  Is  It  an  excuse  that 
the  balance  of  the  transportation 
consumed  only  three  hours.  U.  S.  v. 
Delaware,  etc.LR.  Co..  220  Fed.  944. 

34.  OreKon-washlngton  R.,  etc., 
Co.  V.  U.  S.,  206  Fed.  337,  123  CCA 
471  (holdtnff  that,  where  stock  Is 
transported  Tn  charge  of  a  caretaker, 
the  fact  that,  on  the  car  being  spot- 
ted at  the  carrier's  stockyards  for 
unloading  for  rest,  the  caretaker 
agreed  to  notify  the  consignee  to 
unload  the  stock,  did  not  relieve  the 
carrier  from  using  due  diligence  and 
foresight  to  see  that  the  stock  was 
unloaded  within  the  time  prescribed). 

35.  U.  S.  V.  Philadelphia,  etc.,  H. 
Co.,  223  Fed.  213;  U.  S.  v.  Philadel- 
phia, etc.,  R.  Co.,  223  Fed.  206;  St. 
Joseph  Stockyards  Co.  v.  U.  S.,  187 
Fed.  104,  110  CCA  432;  Wabash  R. 
Co.  V.  U.  S.,  178  Fed.  5.  101  CCA  133, 
21  AnnCas  819  and  note;  St.  Louis, 
etc..  R.  Co.  V.  U.  S..  169  Fed.  69,  70, 
9*  CCA  437  (where  It  was  said  that 

•  the  words  "knowingly  and  willfully" 
describe  an  essential  element  of 
every  right  to  the  penalty  therein 
prescribed);  U.  S.  v.  Sioux  City  Stock 
Yards  Co.,  162  Fed.  556  [aft  167  Fed. 
12«.  92  CCA  578];  U.  S.  v.  Louisville, 
etc.,  R-  Co.,  167  Fed.  979  (where  it 
was  said  that  knowledge  and  will- 
ingness to  neglect  compliance  with 
the  provisions  of  the  statute  together 
constitute  an  essential  element  of 
the  offense). 

[a]  Thus,  (1)  a  carrier  which  con- 
fines animals  In  cars  beyond  the  time 
limited  through  a  clerical  error  of 
the  receiving  clerk  who  fails  to  know 
the  loading  time  at  the  Initial  point 
and  to  mark  the  shipment  for  un- 
loading at  a  point  for  rest,  water,  and 
feed  Is  not  subject  to  the  penaltv. 
U.  S.  V.  Philadelphia,  etc.,  R.  Co..  22i 
Fed.  213.  (2)  A  carrier  placed  cars 
of  live  stock  on  the  consignee's  sid- 
ing for  delivery  and  notified  the 
consignee  thereof  within  the  time 
limit.  The  consignee  refused  to  un- 
load, because  Its  place  of  business 
was  closed,  and  because  of  the  cold 
and  stormy  weather.  The  carrier 
had  provided  proper  unloading  pens, 
but  they  were  not  within  available 
distance.  The  carrier  confined  the 
animals  In  the  cars,  and  hauling  the 
cars  to  its  pens  would  not  have  re- 
leased the  animals  sooner  than  was 
done.  The  carrier  knew  of  the  con- 
ditions of  the  consignee's  siding  and 
had  refused  to  erect  a  shed  there. 
It  was  held  that  the  carrier  was  not 
liable  for  a  penalty,  because  the  act 
did  not  impose  a  duty  to  provide 
shelter  pens  at  every  place  of  de- 
livery of  carload  shipments  of  ani- 
mals, and  because  it  did  not  confine 
the  animals  beyond  the  time  limited 
in  cars  while  In  transit,  and  be- 


cause there  was  no  willful  failure 
of  the  carrier  to  comply  with  the 
act.  U.  S.  V.  Philadelphia,  etc.,  R. 
Co.,  228  Fed.  211.  (3)  Where  an 
Initial  carrier  of  stock  tendered  It  to 
a  connecting  otrrler  when  nine  hours 
of  the  statutorv  conflnement  period 
remained,  and  the  connecting  carrier 
refused  to  receive  the  stock  because 
It  would  probably  be  rejected  by  Its 
next  connecting  carrier,  the  initial 
carrier's  subsequent  transportation 
to  Its  own  stockyards  for  unloading 
after  the'  time  expired  did  not  con- 
stitute a  willful  and  knowing  con- 
flnement of  the  stock  in  violation  of 
the  Twenty-Eight  Hour  Law.  U.  S. 
V.  Chicago,  etc.,  R.  Co.,  211  Fed.  770. 
<4)  A  terminal  carrier  is  not  liable 
for  a  penalty  for  violating  the 
Twenty-Eight  Hour  Law,  If  It  was 
misled  to  believe  that  the  stock  had 
Just  been  unloaded  for  rest,  etc.,  by 
Its  immediate  connecting  carrier,  and 
thereby  unavoidably  kept  the  stock 
confined  beyond  the  lawful  time.  Ore- 
gon-Washington R.,  etc.,  Co.  V.  U. 
S..  205  Fed.  341,  183  CCA  475.  (5) 
Where  defendant,  a  terminal  rail- 
road company,  received  cattle  from 
a  connecting  carrier  for  the  sole 
purpose  of  transporting  them  to  cer- 
tain stockyards  to  feed,  water,  and 
rest,  and  then  to  return  to  the  car- 
rier from  which  they  had  been  re- 
ceived, not  knowing  that  such  carrier 
had  already  confined  them  in  the 
cars  exceeding  the  time  allowed  by 
the  statute,  the  terminal  carrier  hav- 
ing used  due  diligence  in  carrying 
the  cattle  to  the  stockyards  and  un- 
loading them  was  not  guilty  of 
"knowingly  and  willfully"  violating 
such  statute.  U.  S.  v.  Stockyards 
Terminal  R.  Co.,  178  Fed.  19,  101 
CCA  147  [aff  172  Fed.  462].  (6) 
Where  defendant  carrier  maintained 
only  switching  service  and  trans- 
ported animals  that  had  already  been 
conflned  by  trunk  line  carriers  longer 
than  the  statutory  period  to  unload- 
ing chutes  without  unreasonable  de- 
lay. It  was  not  guilty  of  knowingly 
and  willfully  confining  the  animals 
In  violation  of  the  Twenty-Eight 
Hour  Law,  U.  S.  v.  Chicago  Junc- 
tion R.  Co.,  211  Fed.  724.  (7)  A 
Stockyards  company  without  actual 
knowledge  that  cattle  had  been  con- 
fined nearly  twenty-eight  hours,  and 
without  making  any  effort  to  And 
out  whether  they  had  been  or  not, 
which  receives  from  a  common  car- 
rier and  hauls  a  few  miles  to  Its 
stockyards  and  there  unloads  cattle 
for  rest,  food,  and  water,  where  the 
stockyards  are  nearer  to  the  place 
of  the  receipt  of  the  cattle  than  any 
other  place  where  they  could  be  un- 
loaded, fed,  and  watered.  Is  not  guilty 
of  knowingly  and  willfully  violating 
the  statute.  St.  Joseph  Stockyards 
Co.  V.  U.  S.,  187  Fed.  104.  110  CCA 
432  [rev  181  Fed.  62E1.  (8)  It  has 
been  held,  however,  tnat  the  duty 
rests  on  the  carrier  to  make  reason- 
able Inquiry  as  to  the  time  of  con- 
finement. New  York  Cent.,  etc.,  R. 
Co.  V.  U.  S.,  203  Fed,  953.  956,  122 
CCA  255  (where  the  court  said; 
"The  humane  purpose  of  the  law 
would  be  frequently  frustrated  If 
the  government  were  compelled  to 
prove  facts  directly  and  often  ex- 
clusively within  the  knowledge  of 


have  failed  to  obey  the  statute  purposely  and  with 
a  knowledge  of  the  facts."  The  word  "know- 
ingly" means  simply  with  knowledge  of  the  facts 
which  taken  together  constitute  the  failure  to  com- 
ply with  the  statute.'*  The  word  "willfully"  is 
not  used  as  implying  a  vicious  or  evil  intent,  but  as 
meaning  "voluntarily"  or  "intentionally,"  *  "pur- 
posely" or  "obstinately";*"  and  it  is  designed  to 
describe  the  attitude  of  a  carrier  who  having  a 
free  choice  either  intentionally  disregards  the  stat- 
ute or  is  indiftcrent  to  its  requirements.*'  A  carrier 
is  liable  for  the  violation  of  the  statute  by  a  ter- 
itunal  company  which  it  had  selected  to  discharge 
its  duties  to  the  shipper  and  under  the  statttte.** 
So  long  as  the  responsibility  of  the  cairicr  con- 

the  carrier.  When  the  government 
had  proved  that  the  time  had  long 
elapsed  within  which  the  horses 
should  have  been  unloaded,  knowl- 
edge of  that  fact  was  properly  Im- 
puted ...  to  the  defendant,  in 
the  absence  of  any  evidence  from 
It  that  it  had  made  reasonable  In- 

?:ulry  and  could  not  ascertain  the 
act^). 

36.  U.  S.  V.  I^igh  Valley  R.  Co., 
204  Fed.  706,  708.  123  CCA  9.  But 
see  U.  S.  V.  Atlantic  Coast  Line  R. 
Co.,  173  Fed.  764,  98  CCA  110  (hold- 
ing that  it  Is  no  defense  that  the 
carrier  made  rules  requiring  its  em- 
ployees to  obey  the  statute  and 
that  they  negligently  violated  such 
rules);  Montana  Cent.  R.  Co.  v.  U.  S., 
164  Fed.  400,  403,  90  CCA  388  (where 
the  carrrer  was  held  liable  for  "vio- 
lation caused  by  'tftie  oversight,  for- 
getfulness,  and  unintentional  neglect' 
of  Its  train  dispatchers"). 

37.  New  York  Cent.,  etc..  R.  Co. 
v.  U.  S..  165  Fed.  833,  91  CCA  619; 
U.  S.  V.  Southern  Pac.  Co.,  167  Fed. 
459.  And  see  U.  S.  v.  Stockyards 
Terminal  R.  Co.,  178  Fed.  19,  101 
CCA  14  7. 

38.  Oregon-Washington  R,  etc., 
Co.  V.  U.  S.,  205  Fed.  337.  123  CCA 
471;  St.  Louis,  etc.,  R.  Co.  v.  U.  S., 
169  Fed.  69,  94  CCA  437  (as  where  a 
carrier  receives  from  another  a  car 
loaded  with  cattle,  and  with  knowl- 
edge of  the  time  they  have  been  con- 
fined without  rest,  water,  or  food 
prolongs  the  conflnement  until  the 
statutory  limit  Is  exceeded). 

39.  Grand  Trunk  R.  Co.  v.  U.  S., 
229  Fed.  116,  143  CCA  392;  U.  S.  v. 
Atlantic  Coast  Line  R.  Co..  173  Fed. 
764,  98  C!CA  110;  U.  S.  v.  Union  Pac. 
R.  Co.,  169  Fed.  65.  94  CCA  433;  U, 
S.  V.  Atchison,  etc..  R.  Co.,  166  Fed. 
160;  New  York  Cent.,  etc.,  R.  Co.  v. 
U.  S..  165  Fed.  833,  91  CCA  519;  U.  S. 
V,  Sioux  City  Stockyards  Co.,  162 
Fed.  656,  562  [aff  167  Fed.  126,  92 
CCA  678]  (where  the  court  said:  "It 
does  not  seem  that  It  was  Intended 
to  require  proof  that  the  animals 
were  conflned  beyond  the  prescribed 
period  with  a  malevolent  purpose 
upon  the  part  of  the  carrier  of 
cruelly  torturing  them,  or  of  doing 
damage  to  their  owner,  before  the 
penalty  la  incurred.  To  require  such 
proof  would  largely  thwart  the  pur- 
pose of  the  statute,  for  seldom,  if 
ever,  could  it  be  adduced"). 

40.  Grand  Trunk  R.  Co.  v.  U.  S.. 
229  Fed.  116.  143  CCA  392;  St.  Louis 
Merchants'  Bridge  Terminal  R.  Co.  v. 
U.  S.,  209  Fed.  600,  126  CCA  422; 
Oregon-Washington  R.,  etc.,  Co.  v. 
U.  S.,  206  Fe£  337.  123  CCA  471; 
Chicago,  etc.,  R  Co.  v.  U.  S.,  194  Fed. 
342.  114  CCA  834;  St.  Joseph  Stock- 
yards Co.  V.  U.  S.,  187  Fed.  104,  110 
CCA  432. 

41.  Grand  Trunk  R.  Co.  v.  U.  S.. 
229  Fed.  116,  143  CCA  392;  St.  Louis 
Merchants'  Bridge  Terminal  R.  Co,  v. 
U.  S.,  209  Fed.  600,  126  CCA  422; 
Oregon-Washington  R..  etc..  Co.  v. 
U.  S..  20B  Fed!  337,  123  CCA  471; 
Chicago,  etc.,  R.  Co.  v.  U.  S-  194 
Fed.  342,  114  CCA  334;  St.  Joseph 
Stockyards  Co.  v.  U.  S.,  187  Fed.  104, 
110  CCA  432;  St.  Louis,  etc.,  R.  Co. 
V.  U,  S-  1«9  Fed.  89.  94  CCA  437. 

43.  TJ.  S.  V.  Union  Paa  R.  Co.,  211 
Fed.  8S2,  180  (XA-)!. 
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tinues,  tlie  responsibility  for  the  eare  of  the 
stock  continues,  and  the  carrier  is  required  to 
provide  for  the  care  of  the  stock  until  its  duties 
as  carrier  are  fulfilled  by  complete  delivery.*'  But 
where  the  transportation  ends  within  the  time 
limit,  the  carrier  need  not  to  escape  liability  for 
a  violation  of  the  statute  provide  for  the  care  of 
the  stock.**  The  statute  does  not  require  the  car- 
rier to  maintain  any  particular  kind  of  equipment 
of  its  stock  pens,  permanent  or  otherwise,  except 
in  so  far  as  to  render  them  suitable  for  the  humane 
purpose  of  properly  feeding,  watering,  and  resting 
the  particular  shipment  of  stock  unloaded  into 
them.*= 

In  case  of  shipment  over  connecting  lines  it  is  the 
duty  of  the  initial  carrier  to  deliver  the  shipment 
of  stock  to  the  next  succeeding  carrier,  and  until 
it  does  so  it  remains  responsible  for  the  stock  and 
for  the  compliance  with  the  statute  regulating  its 
confinement.**  But  a  carrier  which  delivers  the 
car»  containing  stock  to  a  connecting  carrier  or  to 
the  consignee  within  the  prescribed  time  is  relieved 
from  further  responsibility.*' 

996]  (2)  Effect  of  Transportation  Partly  in 
Foreign  Oonntry.  The  statute  is  applicable  to  a 
shipment  originating  in  one  state  and  ending  in 
another,  when  the  deprivation  of  food,  water,  and 
rest  for  the  statutory  period  is  shown,  even  though 
part  of  such  period  elapsed  while  the  animals  were 
in  a  foreign  country.*"  The  statute  is  applicable 
also  to  shipments  originating  at  points  outside  of 
the  United  States  and  destined  to  points  within  the 
United  States.*" 

097]  (3)  Who  Liable.  Terminal  companies. 
A  terminal  railroad  company  which  receives  cars 
of  live  stoek  from  other  railroad  companies  for 
transportation  and  delivery  to  another  railroad,  or 
to  stockyards^  is  subject  to  the  provisions  of  the 
statute,  and  hence  may  become  liable  to  a  penalty 
for  violation  thereof." 

A  stockyards  company  which  constructs  and 
maintains  railroad  tracks  on  land  owned  or  leased 
by  it,  and  operates  ci^nes  and  cars  for  hire  for 
the  transportation  of  live  stock  brought  to  the 
city  in  which  it  is  situated  by  other  interstate  rail- 
road companies  between  their  terminals  and  the 
stockyards,  and  which  also  hauls  such  of  the  prod- 


ucts or  freight  of  the  packing  house  from  one  to 
the  other  as  required,  and  cars  loaded  with  fuel  or 
ice  from  such  houses  to  the  different  railroads  en- 
tering the  city,  is  a  railroad  company  or  common 
carrier  other  than  by  water  within  the  meaning  of 
the  statute."^ 

Oonnecting  carriers.  The  liability  imposed  by  the 
statute  is  a  several  one,  and  all  connecting  carriers 
that  have  had  a  hand  in  the  carriage  beyond  the 
time  limit  are  alike  guilty  of  the  offense."  If  one 
carrier  has  held  stock  in  transit  for  less  than  the 
time  limit  and  delivers  it  to  another  carrier  who 
continues  the  transportation  so  that  the  combined 
time  of-  carriage  would  exceed  such  time  limit, 
although  the  latter  carrier  may  not  have  carried  for 
the  full  time,  it  is  liable  if  it  had  knowledge  of  the 
time  consumed  in  carriage  by  the  former."  Where 
the  initial  carrier  had  kept  the  stock  on  hand  with- 
out unloading  for  a  period  longer  tlian  that  author- 
ized by  the  statute  when  they  were  delivered  to  the 
connecting  carrier,  the  latter  is  not  authorized  to 
confine  the  stock  for  another  period  equal  to  the 
statutory  limit  before  it  will  be  liable  for  violat- 
ing the  act,*^  and  if  it  receives  and  continues  to 
transport  stock  which  has  heen  kept  in  confinement 
for  more  than  the  time  allowed  by  statute  by  the 
carrier  from  which  it  was  received,  it  is  liable  to 
the  penalty  prescribed,  notwithstanding  the  initial 
carrier  has  been  prosecuted  and  has  paid  a  fine  for 
its  own  violation  of  the  statute.'^  The  mere  receipt 
by  a  connecting  carrier  of  live  stock  which  has  been 
continuously  transported  by  the  initial  carrier  for 
more  than  twenty-eight  hours  in  violation  of  the 
statute  does  not  make  the  connecting  carrier  liable 
to  the  penalty,"  where  it  moves  the  stock  with  all 
reasonable  dispatch  to  the  nearest  and  only  avail- 
able place  for  unloading."'  But  in  such  case  it  is 
bound  to  exercise  diligence,  and  to  act  with  reason- 
able promptness  in  moving  the  car  to  its  nearest 
unloading  point  and  in  commencing  to  unload;" 
and  while  it  will  prima  facie  be  liable  if  it  allows 
several  more  hours  to  elapse  before  unloading .  the 
live  stock,"  yet  it  is  not  liable  where  it  unloads 
the  stock  at  its  own  yards,  the  next  and  only  place 
at  which  it  could  have  been  unloaded  and  watered 
with  all  reasonable  dispatch,  with  the  facilities  it 
had  for  unloading  it." 


43.  U.  S.  v.  Philadelphia,  etc.,  R. 
Co.,  223  Fed.  202  (where  a  contract 
for  the  carriage  of  live  stoclc  called 
for  delivery  at  a  private  siding  of 
the  consignee,  but  custom  required 
the  carrier  to  place  the  cars  at  a 
point  on  the  siding  opposite  a  run- 
way provided  for  unloading;  the  car- 
rier did  not  place  the  cars  at  the 
point  of  unloading  within  the  time, 
but  confined  the  stock  In  the  cara 
beyond  the  statutory  period  without 
unloading,  feeding,  and  watering; 
and  it  was  held  that  the  carrier 
wad  liable  to  the  penalty,  since  the 
delivery  of  the  stock  was  not  com- 
plete until  each  car  was  placed  op- 
posite the  runway  for  unloading). 

44.  U.  S.  v.  Philadelphia,  etc.,  R. 
Co..  223  Fed.  206. 

46.  U.  S.  V.  St.  Louis,  etc.,  R.  Co., 

177  Fed.  205,  101  CCA  375. 

48.  U,  S.  V.  Union  Pac.  R.  Co..  213 
Fed.  332.  130  CCA  34. 

X^bllltT  of  ooBiuotlnr  oad«r  see 
Infra  {997. 

47.  Missouri,  etc..  R.  Co.  v.  U.  S., 

178  Fed.  16.  101  CCA  143:  U.  S.  v. 
Southern  Pac.  R.  Co.,  157  Fed.  469. 

48.  Grand  Trunk  R.  Co.  v.  U.  S.. 
191  Fed.  803,  112  CCA  317;  U.  S.  v. 
Lehigh  Valley  R.  Co..  184  Fed.  971 
faff  187  Fed.  1006,  109  CCA  2111. 

48.    Grand  Trunk  R.  Co.  v.  IJ.  S., 


229  Fed.  116,  143  CCA  392. 

50.  U.  S.  V.  Northern  Pac.  Ter- 
minal Co.,  181  Fed.  879  [rev  on  other 
grounds  184  Fed.  603];  U.  S.  v.  St. 
Joseph  Stockyards  Co.,  181  Fed.  626 
[rev  on  other  grounds  187  Fed.  104, 
110  CCA  432]. 

51.  U.  S.  V.  Sioux  City  Stock 
Tarda  Co..  162  F»d.  666  [aff  167  Fed. 
126,  S2  CCA  678]. 

53.  U.  S.  V.  Northern  Pac.  Ter- 
minal Co.,  186  Fed.  947. 

63.  U.  S.  v.  Northern  Pac.  Ter- 
minal Co.,  186  Fed.  947;  U.  S.  v.  Ore- 
gon Short  Line  R.  Co..  160  Fed.  626. 

54.  U.  S.  V.  Northern  Pac.  Ter- 
minal Co..  186  Fed.  947;  U.  S.  V.  Le- 
high Valley  R.  Co.,  184  Fed.  971  faff 
187  Fed.  1006  mem,  109  CCA  211]; 
U.  S.  v.  Wabash  R.  Co..  182  Fed.  802, 
106  CCA  234.  See  also  as  sustaining 
this  view  New  York  Cent.,  etc.,  R. 
Co.  V.  U.  S.,  203  Fed.  953,  122  CCA 
255.  Contra  U.  S.  v.  Stockyards  Ter- 
minal Co..  172  Fed.  462  [aft  178  Fed. 
19.  101  CCA  147];  U.  S.  v.  Sioux  CHy 
Stock  Yards  Co.,  162  Fed.  656  [aff 
167  Fed.  126,  92  CCA  578]. 

55.  U.  S.  V.  New  York  Cent.,  etc., 
R.  Co..  221  Fed.  1000;  New  York 
Cent.,  etc..  R.  Co.  v.  U.  S.,  203  Fed. 
953.  122  CCA  255;  U.  S.  v.  Northern 
Pac.  Terminal  Co..  186  FeA  947;  U. 
8.  V.  Lehigh  Valley  R.  Co.,  184  Fed. 


971  [alt  187  Fed.  1006  mem,  109  CCA 
211];  U.  S.  V.  Wabash  R.  Co.,  182 
Fed.  802.  106  CCA  284;  U.  S.  v.  North- 
ern Pac.  Terminal  Co.,  181  Fed.  879 

irev  on  other  grounds  184  Fed.  603]. 
ontra  U.  S.  v.  Stockyards  Terminal 
Co.,  172  Fed.  452  [aff  178  Fed.  19, 
101  CCA  147]. 

58.  U.  S.  v.  Lehigh  Valley  R.  Co.. 
184  Fed,  971  [aff  187  Fed.  1006  mem, 
109  CCA  211]. 

67.  St.  Louis  Merchants'  Bridge 
Terminal  R.  Co.  v.  U.  S.,  209  Fed. 
600.  126  CCA  422;  U.  S.  v.  Delaware, 
etc.,  R.  Co.,  206  Fed.  613;  Northern 
Pac.  Terminal  Co.  v.  U.  S..  184  Fed. 
603.  106  OCA  588;  U.  S.  v.  Union  Pac. 
Co.,  169  Fed.  66,  94  CCA  433. 

68.  U.  S.  v.  Delaware,  etc..  R.  Co.. 
220  Fed.  944. 

68.  U.  S.  V.  New  Tork  Cent.,  etc., 
R.  Co..  156  Fed.  249. 

60.  U.  S.  v.  Sioux  City  Stock 
Yards  Co..  162  Fed.  556  [aff  167  Fed. 
126.  92  CCA  678],  See  also  U.  S.  v. 
Lehigh  Valley  R.  Co.,  184  Fed.  971. 
975  fair  187  Fed.  1006,  109  CCA  211] 
(where  the  court  said:  "The  act 
should  be  reasonably  construed.  It 
provides  that,  in  estimating  such 
confinement,  the  time  consumed  In 
loading  and  unloading  shall  not  be 
considered,  and  therefore,  if  a  road 
receiving  animals  which  have  been 
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(4)  Operatfon  and  Effect  of  Frorisos 
Oontaiiied  in  Statato— (a)  Be4,ii«t  of  Sliipper  for 
Extension  of  Vina.  The  statute  contains  a  proviBO 
that  on  the  written  request  of  the  owner  or  person 
in  eustody  of  the  partioular  shipment,  which 
written  request  must  be  separate  and  apart  from 
any  printed  bill  of  lading  or  other  railroad  form, 
the  time  of  confinement  may  be  extended  to  thirty- 
six  hours."  And  where  such  request  is  made  ex- 
tending the  time  to  thirty-«ix  hours,  the  carrier 
eumot  be  held  liable  to  a  penalty  unless  it  has 
continuously  transported  the  stock  for  a  period  ex- 
ceeding thuty-six  hours.^  In  the  construction  of 
this  proviso  it  has  been  held  that  a  legal  request 
under  the  statute  may  be  made  by  the  authorized 
agent  of  the  owner  of  the  particiuar  shipment,  or 
by  the  person  in  custody  of  the  particular  ship- 
ment."' There  is  a  legal  presumption  that  one  to 
whom  an  owner  of  animals  has  intrusted  their  pos- 
session for  delivery  to  a  railroad  company  for  ship- 
ment is  authorized  to  make  the  request,  and  a  rail- 
road relying  on  this  presumption  cannot  be  held 
knowingly  to  have  violated  the  law  by  confining 
animals  for  more  than  twenty-eight  and  less  than 
thirty-six  hours  without  knowle^e  of  any  defect 
in  the  ^nt's  authority."  The  request  may  be 
printed,  engraved,  or  stamped,  or  partly  printed, 
engraved,  or  stamped  and  partly  in  handwritii^. 
It  may  be  made  on  or  in  a  railroad  form  separate 
and  apart  from  a  bill  of  ladiz^  or  other  railroad 
form  than  the  one  which  contains  the  request 


alone."  Nor  is  it  necessary  that  it  be  written  on 
a  virgin  sheet;  it  is  eflEective  if  written  at  the  bot- 
tom of  a  waybill  and  signed  by  the  shipper."^  Such 
a  request  may  be  made,  althoi^h  it  is  not  induced 
by  any  emergency  or  contingency  that  arises  after 
the  transportation  commences  and  that  was  un- 
foreseen at  that  time,**^  and  it  may  be  made  before 
the  transportation  commences."*  But  to  justify  the 
confinement  of  cattle  for  more  than  twenty-eight 
hours  without  unloading,  it  is  essential  that  the 
shipper  should  file  a  written  request  with  each 
shipment;  he  may  not  file  a  single  request  applicable 
to  all  future  shipments  of  his  cattle.^'' 

[$  999]  (b)  Accidoital  or  Unavoidable  Causes. 
The  statute  excuses  the  carrier  from  liability  to  a 
penalty  for  confinement  of  animals  for  more  than 
twenty-eight  hours,  when  prevented  by  storm  or 
other  accidental  or  unavoidable  causes  which  cannot 
be  anticipated  or  avoided  by  the  exercise  of  due 
dili^nce  and  foresight."  An  "accidental  or  un- 
avoidable cause"  within  the  meaning  of  the  statute 
is  one  which  cannot  be  avoided  by  that  degree  of 
prudence,  foresight,  care,  and  caution  which  the 
law  requires  of  everyone  under  the  circumstances 
of  the  particular  ease,  and  such  as  would  have  been 
exercised  by  a  man  of  ordinary  prudence  under 
such  eireumstanoes."  This  does  not  include  acci- 
dents to  the  train  through  the  n^Iigence  of  the 
carrier  or  its  servants,^  the  negligence  of  servants 
in  violation  of  the  carrier's  rules,'*  great  and  un- 
usual stress  of  business,'"  breakdowns  or  wredcs 


confined  longer  than  the  statutory 
period  proceeds  with  reasonable 
speed  to  unload,  water,  and  feed 
them,  in  my  opinion  no  penalty  will 
be  incurred.  The  (act  that  it  may 
be  necessary  to  move  the  cars  con* 
talninr  them  a  short  distance  to  the 
yards  would  not  Decessarlly  Involve 
a  penalty.  The  Question  would  be; 
Is  the  movement  substantially  a  part 
of  the  process  of  unloading,  or  Is  It 
a  continuance  of  transportation?"). 
But  see  U.  S.  v.  Northern  Pac.  Ter- 
minal Co..  186  Fed.  947  (holding  that, 
where  a  terminal  company's  railroad 
formed  a  part  of  a  continuous  line 
of  Interstate  transportation  over 
which  live  stock  was  transported, 
and  the  animals  had  been  confined 
in  the  cars  without  being  unloaded 
for  food,  water,  and  rest  for  a  period 
longer  than  that  prescribed  by  the 
Twenty-Bight  Hour  Law  before  be- 
ing delivered  to  the  terminal  com- 
pany for  transportation  to  the  stock- 
yard for  unloading,  the  terminal 
company  could  not  relieve  Itself 
from  llabllty  for  continuing  such 
transportation  on  the  ground  that  It 
found  the  cattle  so  confined  at  a 

eace  where  they  could  not  be  un- 
adad  except  by  being  taken  to  the 
stockyards,  nor  except  In  exceptional 
cases,  because  Its  violation  of  the 
law  would  subserve  a  humane  pur- 
pose, the  terminal  company  being 
under  no  obligation  to  accept  the 
cattle  from  Its  connecting  carrier 
under  such  circumstances). 

61.  Act  June  29,  1906  (84  U.  8. 
St  at  L.  608  c  S5H). 

ea.  U.  S.  V.  Pierre  Marquette  R. 
Co.,  171  Fed.  686, 

68.  Uissourl,  etc.,  R.  Co.  v.  U.  8., 
178  Fed.  IE,  101  CCA  143:  Atchison, 
etc.,  R.  Oo.  v.  U.  3.,  178  Fed.  12.  101 
CCA  140;  Wabaah  R  Co.  v.  U.  8., 
178  Fed.  6.  101  OCA  188,  21  AnnCas 
819  and  note. 

[a1  "The  mot  of  Oongress  does  not 
nodlxr  the  general  law  of  agenoy, 
and  an  owner  of  animals  may  dele- 
gate to  another  the  power  to  ar- 
range and  contract  with  a  carrier 
for  their  shipment,  to  make  the  re- 
quest for  the  extension  of  time  of 
confinement  specified  In  the  act  of 
Congress  under  consideration,  and  to 
do  any  other  act  relating  to  the 
transportation  which  he  oould  have 


done  himself."  Wabash  R.  Co.  v. 
U.  8^  178  Fed.  5,  7,  lOJ.  OCA  133,  21 
AnnCas  819  and  note. 

e^  Wabash  R.  Co.  v.  U.  6.,  178 
Fed.  e,  101  OCA  183,  21  AnnCas  819. 

66.  Missouri,  etc.,  R.  Co.  v.  U.  S.. 
178  Fed.  16.  101  CCA  143;  Atchleon, 
etc.,  R.  Co.  V.  U.  8.,  178  Fed.  12,  101 
CCA  140;  Wabash  R.  Co.  v.  U.  S-. 
178  Fed.  6,  101  CCA  188,  21  AnnCas 
819. 

66.  Missouri,  etc.,  R.  Co.  v.  U.  S.. 
178  Fed.  15,  101  OCA  143:  Atchison, 
etc.,  R.  Co.  V.  U.  S.,  178  Fed.  12.  101 
OCA  140;  Wabash  R.  Co.  v.  tJ.  S.. 
178  Fed.  5,  101  CCA  138.  21  AnnCas 
819. 

[a1  Pnxpos*  ud  eonatnuttlaa  of 
prorlsloiu— "The  Congress  was  ac- 
customed to  use  concise  and  fit 
language  to  express  Its  intentions. 
If  It  hed  intended  to  Invalidate  every 
request  upon  a  railroad  form,  the 
natural  and  apt  expression  of  that 
purpose  would  have  been,  'which 
written  request  shall  not  be  upon 
or  in  any  railroad  form.'  The  fact 
that  it  did  not  use  this  simple  dec- 
laration, but  enacted  that  It  should 
be  'separate  and  apart  from  any 
printed  bill  of  lading  or  other  rail- 
road form.'  cornea  very  close  to  a 
demonstration  that  It  dtd  not  Intend 
to,  and  that  it  did  not,  prohibit  the 
embodiment  Of  a  lawful  request  in 
a  railroad  form.  The  plain  object 
of  thto  clause  of  the  act  was  to 
make  It  certain  that  the  owner  or 
person  In  custody  of  the  shipment 
should  know,  when  he  made  the  re- 
quest, that  he  was  making  It,  and 
should  exercise  his  Judgment  and 
<dioIce  In  the  matter.  Its  purpose 
was  to  prevent  the  concealment  of 
the  request  in  any  railroad  form 
which  created  of  other  subjects  or 
contained  other  terms  that  might 
withdraw  the  attention  of  the  signer 
from  the  request,  and  cause  him  to 
sign  it  without  knowledge  that  It 
was  there,  or  without  a  conscious 
exercise  of  his  option.  The  end 
sought  Is  as  perfectly  attained  by  a 
separate  request  upon  a  railroad 
form  as  by  one  upon  any  other  piece 
of  paper."'^  Wabash  R.  Co.  v.  U.  S., 
178  Fed.  6,  9,  101  CCA  133.  21  Ann 
Cas  819. 

67.  Mobile,  etc.,  R.  Co.  v.  0.  S.. 
209  Fed.  fiOK.  126  CCA  427, 


68.  Missouri,  etc..  R.  Co.  v.  U.  S.. 
178  Fed.  15.  101  CCA  143;  Atchison, 
etc.,  R.  Co.  v.  U.  S.,  178  Fed.  12,  101 
CCA  140;  Wabash  R.  Co.  v.  U.  S., 
178  Fed.  6, 101  CCA  133.  21  AnnCas  818. 

68.  Missouri,  etc.,  R.  Co.  v.  TJ.  S., 
178  Fed.  15,  101  CCA  142;  Atchison, 
etc..  R.  Co.  V.  U.  S.,  178  Fed.  12,  101 
CCA.  140;  Wabash  R.  Co.  v.  IJ.  3., 
178  Fed.  6,  101  CCA  183,  21  AnnCas 
819 

TO.  u.  S.  V.  Pere  Marquette  R. 
Co.,  171  Fed.  586. 

71.  Act  June  29,  1906  (84  V.  8. 
St.  at  L.  608  c  3694).  And  see  U.  3. 
V.  Fere  Marquette  R.  Co.,  171  Fed. 
586  (holding  that  the  statutory 
phrase,  "the  contingencies  hereinbe- 
fore stated"  Included  both  the  case 
where  the  carrier  was  prevented 
from  unloading  by  storm  or  other  ac- 
cidental or  unavoidable  causes  and 
the  contingency  of  the  owner  having 
filed  a  written  request  extending  the 
time  of  confinement  to  thirty-six 
hours). 

"There  was  no  purpose  or  inten- 
tion to  Impose  unjust  restrictions  or 
duties  impracticable  of  performanoe 
upon' carriers.    The  ezcwtlone  and 

firovlsos  introduced  Into  the  act  give 
t  the  elasticity  required  to  meet 
special  exigencies  and  conditions." 
U.  8.  V.  Philadelphia,  etc.,  H.  Co,, 
223  Fed.  207,  210. 

n.  Cihloago,  etc.,  R.  Co.  v.  XT.  3.. 
-194  Fed.  842,  344,  114  OCA  S34:  U.  S, 
V.  Southern  Pac.  Co.,  167  Fed.  459. 

73.  U.  S.  V.  Southern  Pac.  R.  Co., 
1B7  Fed.  459. 

74.  U.  8.  V.  Atlantic  Coast  Line 
R.  Co.,  173  Fed.  7S4.  98  OCXA  110: 
Montana  Cent.  R.  Co.  v.  U.  8.,  164 
Fed,  400,  90  CCA  888. 

7B,  U.  8.  V.  Union  Pac.  R.  Co. 
169  Fed.  66,  <S.  94  CCA  488  (where 
It  was  said:  "It  might  constitute, 
when  taken  In  connection  with  other 
facts  and  olrcum'Stanoes  attending  a 
transportation  of  live  stock,  some 
evidence  of  sucfc  a  cause;  but  in 
Itself  It  cannot  In  our  opinion  con- 
stitute that  cause.  If  it  could  a 
transportation  company  would  have 
it  In  its  power  to  create,  ad  libitum, 
a  cause  which  would  Justdfy  its  dis- 
obedience of  the  law"):  U.  3.  v. 
Atchison,  etc,  R.  Co.,  166  Ped.  160: 
U.  S.  v.  Southern  Pac.  R.  Co.,  157 
Fed.  469. 
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which  reftsonable  diligence  and  foresight  could  have 
avoided/*  the  sidetracking  of  the  train  to  allow 
passage  of  other  trains,  the  necessity  of  which  could 
have  been  anticipated,  nor  the  failure  of  the  car- 
rier to  provide  unloading  stationsJ^  But  it  does 
include  an  accident  to  the  train  which  could  not 
reasonably  have  been  anticipated  and  avoided/"  and 
the  existence  of  a  heavy  snowstorm.*' 

1000]  (c)  Provisions  for  Oare  of  Animals 
Olndating  the  Necessity  for  Unloading.  A  further 
proviso  foimd  in  the  statute  is  that,  when  animals 
are  carried  in  cars,  boats,  or  other  vesseb  in  which 
they  can  and  do  have  proper  food,  water,  space, 
and  opportunity  to  rest,  the  provisions  in  regard  to 
their  being  unloaded  shall  not  apply ."^  This  proviso 
deals  with  the  structure  of  a  car  in  which  animals 
are  transported,  without  taking  into  account  the 
habits  of  animals ;  and  where  a  car  is  so  constructed 
that  animals  transported  therein  have  no  oppor- 
tunity to  rest  by  lying  down,  the  carrier  must  un- 
load them,  for  "opportunity  to  rest"  means 
"opportunity  to  lie  down.""  To  brii^  the  case 
within  the  proviso,  the  carrier  must  show  not  only 
that  the  animals  can  have  the  supplies  specified  but 
that  they  are  in  fact  accorded  them.** 


1001]  (d)  Time  Expiring  at  Nigbt.  The  stat- 
ute contains  a  proviso  that  it  shall  not  be  required 
that  sheep  be  unloaded  in  the  nighttime,  but  that, 
where  the  time  expires  in  the  night  in  case  of 
sheep,  the  same  may  be  kept  in  transit  to  a  suitable 
place  for  unloading,  subject  to  the  thirty-six-bonr 
limitation,"  Such  provision  is  not  void  for  uncer- 
tainty,^ the  meaning  being  that  in  case  of  sheep, 
if  the  twenty-eight-hour  limit  expiree  at  night,  the 
transit  may  be  continued  to  a  suitable  puce  for 
unloading,  without  the  consent  of  the  owner  or 
custodian,  except  tiiat  in  no  case  shall  the  thirty- 
six-hour  limit  be  exceeded."* 

[$  1002}  (5)  Oompntation  of  Time.  By  the  ex- 
press provisions  of  the  statute,  in  estimating  the 
time  of  confinement,  the  time  consumed  in  loading 
and  unloading  is  not  to  be  considered."  But  the 
time  during  which  the  stock  has  been  confined  on 
connecting  lines  is  to  be  included.** 

[$  1003]  (6)  Actions.  Proceedings  to  recover 
penalties  for  violation  of  the  Twenty-Eight-Hour 
Law  are'  civil  and  not  criminal  in  their  nature,"* 
and  the  same  strict  rules  of  construction  and  of 
evidence  which  are  applied  in  criminal  proseeations 
are  not  applicable." 


78.  U.  S.  V.  Atchiaon,  «tc..  R.  Co., 

166  Fed.  160. 

77.    U.  S.  V.  Southern  Pac  R.  Co., 

167  Fed.  469. 

7a.  U.  S.  V.  Atchison,  etc.,  R.  Co., 
166  Fed.  160;  U.  S.  v.  Southern  Pac. 
R.  Co.,  157  Fed.  459. 

79.  U.  S.  V.  Boston,  etc.,  R.  Co.. 
228  Fed.  915  (engine  trouble):  Chi- 
cago, etc..  R.  Co.  V.  U.  S..  194  Fed. 
342,  114  OCA  334. 

80.  U.  S.  V.  Philadelphia,  etc,  R. 
Co..  223  Fed.  202. 

81.  Act  June  29,  1906  (34  U.  S.  St. 
at  L.  608  c  3694). 

83.  Northern  Pac.  R.  Co.  v.  Finch. 
225   Fed.    676.  678. 

83.  Erie  R.  Co.  v.  U.  S.,  200  Fed. 
406.  118  CCA  558  [aflf  191  Fed.  941]; 
U.  S.  V.  New  York  Cent.,  etc.,  R.  Co., 
186  Fed.  541;  U.  S.  v.  Chicago,  etc.. 
R.  Co.,  184  Fed.  984  [aff  195  Fed. 
241,  115  CCA  193]  (holding  that  it 
was  no  answer  to  the  carrier's  lia- 
bility that  the  ehJpper  accompanied 
the  stock,  agreeing  to  care  for  them, 
and  that  he  could  have  provided 
proper  attention,  and  that,  on  being: 
Inquired  of  en  route  as  to  how  he 
was  flaring,  he  stated  that  he  was 
"all  right"  and  that  he  could  feed 
and  water  his  stock). 

[a]  Failore  to  pnt  snlKoleiit  water 
In  troughs. — Wliere  cattle  were 
transported  In  patent  cattle  cars, 
equipped  with  troughs  affording  an 
opportunity  to  water  them  wltnout 
unloading,  but  the  cattle  were  kept 
in  the  cars  for  a  period  longer  than 
that  authorized  by  statute,  without 
water  being  Introduced  in  the 
troughs  for  at  least  a  part  of  the 
cattle,  the  carrier  was  liable  for  the 
penalty.  U.  S.  v.  New  York  Cent., 
etc..  R.  Co..  186  Fed.  541. 

[b]  Overloading. — (1)  Where  cars 
provided  for  the  transportation  of 
cattle  were  sufficiently  large  to  en- 
able all  the  cattle  to  lie  down  at 
different  times,  hut  not  sufflctently 
large  to  permit  all  of  them  to  lie 
down  at  the  same  time,  they  were 
not  sufUclent  to  exempt  the  carrier 
from  the  duty  to  unload  for  rest, 
under  the  Twenty-Bleht-Hour  Law. 
Erie  R.  Co,  v.  U.  S.,  200  Fed.  406. 
408.  lis  CCA  SS8  [aft  191  Fed.  941] 
(where  the  court  said:  "It  Is  the 
object  of  the  statute  to  secure  to 
every  animal  In  the  shipment  proper 
space  and  opportunity  to  rest.  Not 
only  Is  cruelty  to  a  single  one 
'cruelty  to  animals.'  but  the  landing 
of  a  single  one  in  a  condition  had 
for  slaughtering  exposes  the  persons 
who  may  eat  the  meat  from  that 
one  carcass  to  a  risk  whlcAi  mlffht 


not  exlet  if  this  statute  were  strict- 
ly conformed  to.  Every  animal  In 
this  shipment  might  have  proper  op- 
portunity to  rest  if  they  all  agreed 
to  take  turns  dn  occupying  space. 
But  such  agreement  could  not  be 
brought  about,  and,  for  aught  that 
any  one  can  tell,  two  or  three  or 
four  cattle  of  his  shipment  may  have 
been  deprived  of  the  opportunity  to 
rest,  even  for  the  8  hours  out  of 
every  24,  which  la  the  lowest  period 
of  refat  contended  for  by  the  de- 
fendant"), (2)  Where,  in  the  lihlp- 
raent  of  cattle  from  Chicago  to  New 
York,  one  of  the  oars,  thirty-six  feet 
long,  contained  twenty-one  bulls, 
tied  side  by  side  to  alternate  slde.'^ 
of  the  car,  and  In  a  number  of  other 
cars  from  eighteen  to  nineteen  large 
cattle  were  carried,  the  cars  were 
too  heavily  loaded.  It  appearing  by 
uncontradicted  proof  that  cattle  un- 
der transportation  should  have  at 
least  two  and  one-half  feet  of  space 
for  each  animal.  U.  S.  v.  New  York 
Cent.,  etc..  R.  Co.,  186  Fed.  641. 

84.  Act  June  29,  1906  (34  U.  S. 
St.  at  L.  608  c  3694). 

85.  Southern  Pac.  Co.  v.  U.  S.. 
171  Fed.  360,  96  CCA  256  {afC  162 
Fed.  412]. 

86.  U.  S.  v.  Atchison,  etc.,  R.  Co., 
186  Fed.  105,  107  CCA  323;  Southern 
Pac.  Co.  V.  U.  S.,  171  Fed.  360,  86 
CCA  256  [aft  162  Fed.  412]:  U.  S. 
V.  Atchison,  etc.,  R.  Co.,  166  Fed. 
160,  163  (where  it  was  said:  "Where 
the  36-hour  period  will  expire  In  the 
nighttime,  the  carrier  should  unload 
during  the  preceding  day"). 

87.  U.  S.  V.  Northern  Pac.  Ter- 
minal Co.,  186  Fed.  947;  U.  S.  V. 
Lehigh  Valley  R.  Co.,  184  Fed.  971 
[afr  187  Fed.  1006,  109  CCA  211]. 

[a]  "In  Mttmating  tlis  oonflna- 
m»nx,  so  as  to  determine  whether 
or  not  the  statute  has  been  violated, 
we  always  come  backwards  from  the 
unloading  in  question,  and  ascertain 
when  the  cattle  were  last  before  un- 
loaded for  rest,  food,  and  water,  or 
shipped,  and  when  reloaded.  Com- 
mencing our  reckoning  of  time  at 
that  point,  we  go  forward  to  the 
time  when  next  unloaded  for  rest, 
food,  and  water,  and  If  we  find  that 
the  cattle  were  confined  for  more 
than  28  hours,  or  more  than  36  hours 
in  case  of  consent  by  the  owner  or 
person  In  charge,  and  also  And  that 
unloading  was  not  prevented  by 
storm,  or  by  other  accidental  or  un- 
avoidable causes,  we  have  a  com- 

Sleted  violation  of  the  law,"   U.  S.  v. 
rew  York  Cent.,  etc..  !R.  Co.,  221 
Fed.  lOOS. 


[b]  DefemOut,  a  terminal  railroad 

oompasy,  received  a  carload  of 
horses  from  a  connecting  railroad 
company,  which  had  transported 
them  In  Interstate  commerce.  Such 
carrier  had  kept  them  confined  In 
the  car  for  more  than  twenty-eight 
hours  without  unloading  for  rest, 
water,  and  feeding,  in  violation  of  the 
Twenty-Eight  Hour  Law  (Act  June 
29,  1906,  (34  U.  S.  St.  L.  607  c  3694 
!  1).  and  was  indicted  and  fined 
therefor.  Defendant  received  them 
for  transportation  over  Its  line  for 
some  thirteen  hundred  feet  to  stock- 
yards, and  moved  them  to  such  yards 
with  all  speed  possible,  and  there 
unloaded  them  for  rest,  water,  and 
feed.  It  was  held  that  defendant 
wae  not  (Aargeable  with  violation  of 
the  statute,  out  that,  on  the  con- 
trary. Its  action  aided  in  giving  effect 
to  its  ohjeot  and  purpose.  Northern 
Pac.  Terminal  Co.  v.  U.  S.,  184  Fed. 
603  [rev  181  Fed.  879,  882]. 

8B.  U.  S.  V.  Northern  Pac.  Ter- 
minal Co.,  1S6  Fed.  947:  V.  S.  v. 
Lehigh  Valley  R.  Co.,  184  Fed.  971 
[aft  187  Fed.  1006,  109  CCA.  2111. 
And  cases  supra  S  997  text  and  note 
ii3. 

8&.  New  York  Cent,  etc  R.  Co. 
v.  U.  S..  166  Fed.  833.  91  CCA  519; 
U.  S.  V.  SouChern  Pac.  R.  Co..  162  Fed. 
412  [off  171  Fed.  360,  364,  96  CCA 
252,  256];  U.  S.  v.  Baltimore,  etc.. 
R.  Co.,  159  Fed.  33.  86  CCA  223  [mod 
220  U.  S.  94,  31  set  368.  65  L.  ed. 
384].  And  see  cases  In  the  follow- 
ing note. 

ao.  Missouri,  etc.,  R.  Co.  v.  U.  S.. 
178  Fed.  15.  101  CCA  143;  Atchison, 
etc.,  11.  Oo.  V.  U.  S.,  178  Fed.  12.  101 
CCA  140;  U.  S.  v.  Southern  Pac.  Co.. 
162  Fed.  412  [afr  171  Fed.  360.  364. 
96  CCA  2'52,  256];  U.  S.  v.  Philadel- 
phia, etc..  R.  Co..  160  Fed.  696;  U.  S. 
V.  Baltimore,  etc.,  R.  Co..  159  Fed. 
33.  86  CCA  223  [mod  220  U.  S.  94. 
31  set  369,  56  L.  ed.  884].  Contra 
U,  S.  V.  Louisville,  etc..  R.  Co..  157 
Fed.  979;  U.  S.  v.  Central  of  Georgia 
R.  Co..  157  Fed.  893;  U.  S.  V.  South- 
ern Pac.  Co.,  157  Fed.  469;  U.  S.  v. 
TUinois  Cent.  R.  Co..  1B6  Fed.  182 
[rev  on  other  grounds  170  Fed.  E42. 
96  CCA  628]. 

"We  do  not  understand  the  statute 
to  make  a  violation  of  Its  provisions 
a  crime.  It  Is  true  that  a  penalty 
Is  imposed  for  Its  violation,  but  the 
penalty  is  a  pecuniary  wne  only, 
which  Congress  erpressly  provided 
shall  be  recovered  hv  civil  action  In 
the  name  of  the  United  States,  hav- 
ing, as  we  think,  the  ordinary  Inci- 


For  iMtn  easM,  dcrslopmaata  and  eluuVM  In  the  law  see  enmulatlva  Annotatlona,  aaine  tltl*.  pase-and  note  nwnber. 
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Jurisdiction  and  venue.  In  as  much  as  the  action 
is  civil  in  its  nature,  the  clause  of  the  Twenty-Eight- 
Hour  Law  which  authorizes  the  action  to  be  brought 
in  the  federal  court  of  the  district  wha-e  the  vio- 
lation may  have  been  committed,  or  the  person  or 
the  corporation  resides  or  carries  on  business,  is 
not  in  violation  of  the  provision  of  the  federal  con- 
stitution declaring  that  in  criminal  cases  the  ac- 
cused shall  be  entitled  to  a  trial  in  the  district 
where  the  crime  has  been  committed.'^ 

Pleading.  The  complaint  must  state  the  length 
of  time  live  stock  was  confined  without  food,  water, 
and  rest,''  and  must  allege  that  the  act  for  whieh 
the  penalty  is  sought  to  be  imposed  was  done 
"knowingly  and  willfully,"^  as  otherwise  it  is 
fatally  defective  for  failing  to  state  an  offense.  It 
is  not  necessary,  however,  Uiat  the  complaint  should 
u^^ative  the  matters  of  excuse  designated  by  the 
statute,"  as  these  are  matters  of  defense  to  be 
all^d  by  the  carrier,^^  and  hence  an  allegation  in 
the  declaration  n^^tiving  their  existence  is  sur- 
plusage  and  need  not  be  proved.^  A  complaint 
describing  defendant  as  "lessee"  of  the  road,  and 
otherwise  following  the  language  of  the  statute  Is 
sufficient  after  verdict,  although  it  does  not  ex- 
pressly all^  that  defendant  was  at  the  timie  oper- 
ating the  road."' 

Emence.  Plaintiff  in  an  action  to  recover  the 
penalty  prescribed  by  the  statute  is  not  required 
to  prove  the  nonexistence  of  accidental  or  unavoid- 
able causes  which  might  have  prevented  a  compli- 
ance with  the  requirements  of  the  statute  and  which 
could  not  have  been  anticipated  by  the  exercise  of 
diligence  and  foresight  as  such  causes  are  matters 


of  defense."  The  burden  is  on  a  connecting  car- 
rier which  has  received  stock  already  confined  for 
a  period  longer  than  that  allowed  by  statute  to 
show  that  it  acted  with  reasonable  promptness  in 
removing  the  car  to  its  nearest  unloading  point  and 
in  commencing  to  unload."  Plaintiff  is  required  to 
establish  its  case  only  by  a  preponderance  of  the 
evidence  as  in  other  civil  cases,  and  not  beyond  a 
reasonable  doubt  as  in  criminal  cases.^ 

Instructions  on  a  theory  which  there  is  no  evi- 
dence to  support  are  properly  refused.^ 

Province  of  court  and  jury.  The  legality  of 
written  requests  for  an  extension  of  time  of  the 
confinement  of  cattle  is  a  question  of  law  for  the 
court.'  Whether  facts  amounting  to  a  violation  of 
the  statute  are  shown  to  exist  is  a  question  for  the 
jury.*  The  court  fixes  the  amount  of  the  penalty, 
within  the  statutory  limits.' 

1004]  (7)  Amount  and  Computation  of  Penal- 
ties.* The  statute  provides  a  penalty  of  not  less 
than  one  hundred  dollars,  and  not  more  than  five 
hundred  dollars,  for  each  violation  of  its  provisions, 
and  where  there  has  been  a  verdict  in  favor  of  the 
government,  the  duty  of  fixing  the  amount  of  the 
penalty  by  judgment  devolves  on  the  court.'  The 
unit  of  offense  for  which  a  separate  penalty  may  be 
imposed  is  neither  the  individual  animal,^  nor  the 
carload,"  nor  the  trainload,^"  nor  the  individual 
shipment;'^  it  is  the  whole  number  of  animals 
loaded  at  one  time  and  as  to  which  the  time  for 
unloading  expires  at  the  same  time,  every  failure 
to  unload  any  animals  being  a  complete  offense 
when  the  time  for  so  doii^  has  e3q>ired."  The  time 
of  confinement  of  live  stock  beyond  the  period  fixed 

384  [mod  and  aff  1S9  Fed.  33,  86 
CCA  223];  U.  S.  v.  Boston,  etc.,  R. 
Co.,  15  Fed.  208. 

9.  Baltimore,  etc.,  R.  Co.  v.  U.  S., 
220  U.  S.  94,  31  set  368.  56  L..  ed. 
384;  U.  S.  V.  Southern  Pac.  Co..  171 
Fed.  360.  96  CCA  252  {aff  162  Fed. 
412];  U.  S.  V.  St.  Louis  R.  Co.,  107 
Fed.  870. 

10.  Baltimore,  etc.,  R.  Co.  v.  U.  S.. 
220  U.  S.  94.  31  set  368,  55  L.  ed. 
384  [mod  and  aff  169  Fed.  33.  SS  CCA 
223];  U.  9.  V,  New  York,  etc.,  R.  Co., 
168  Fed.  699,  94  CCA  76. 

[a]  OontM  1>at  overrolad  omm.. — 
U.  S.  V.  St.  Louis,  etc.,  R.  Co.,  107 
Fed.  870  (where,  however,  the  train- 
load  constituted  but  one  shipment). 

11.  Baltimore,  etc.,  R.  Co.  v.  U. 
S.,  220  U.  S.  94.  31  SCt  368,  55  L.  ed. 
384  [mod  and  aff  169  Fed.  83,  86  CCA 
223]. 

[a]     Contra  lint  orerrnlvd. — U.  S. 

V.  New  York,  etc.,  R.  Co.,  168  Fed. 
699.  94  CCA  76;  U.  S.  v.  Atchison, 
etc..  R.  Co..  166  Fed.  160;  New  York 
Cent,,  etc.,  R.  Co.  v.  U.  S.,  165  Fed. 
833,  91  CCA  619;  U.  S.  v.  Oregon  R.. 
etc.,  Co.,  163  Fed.  642;  U.  S.  v.  South- 
em  Pac.  R.  Co..  162  Fed.  412  [aff  171 
Fed.  360.  364,  96  CCA  252,  256];  U.  S. 
V.  Southern  Pac.  Co.,  157  Fed.  459. 

19.  Baltimore,  etc.,  R.  Co.  v.  V.  S., 
220  U.  S.  94,  31  SCt  368,  65  L.  ed.  384 
[mod  and  aff  159  Fed.  33,  86  CCA 
223]. 

[a]  X*aaon  for  ral*. — "Several 
expressions  In  the  statute,  and  par- 
ticularly the  provision  that,  in  esti- 
mating the  period  of  lawful  confine- 
ment, 'the  time  consumed  In  loading 
and  unloading  shall  not  be  consid- 
ered,' recognize  that  the  proper  load- 
ing or  unloading  of  a  number  of 
animals  may  be  treated  as  a  single 
act,  and  there  is  nothing  to  Indicate 
that  it  is  to  be  treated  as  more  than 
one  act  because  the  animals  happen 
to  belong  to  different  persons.  The 
loading  of  numerous  cars  might  pro- 
ceed concurrently;  or  If  not  discon- 
tinuous or  unduly  prolonged  several 
cars  of  cattle  of  the  same  consignor 
might  be  loaded  at  the  same  time 
within  the  meanlnjc^  of  the  act.  In 
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dents  of  a  civil  action."  Montana 
Cent.  R.  Co.  v.  U.  S.,  164  Fed.  460, 
40S,  90  CCA  388. 

01.  Southern  Pac  Co,  v.  U.  S., 
171  Fed.  364,  96  CCA  256  [aff  162 
Fed.  412]. 

93.  U.  S.  V.  Oregon  Short  Une 
R.  Co..    218    Fed.  868. 

S3.  St.  Louis  Merchants'  Bridge 
Terminal  B.  Co.  v.  U.  S.,  209  Fed. 
600.  126  CCA  422;  U.  S.  v.  Oregon 
Short  Line  R.  Co.,  160  Fed.  526. 

9*.  Chflcago.  etc.,  R.  Co.  v.  U.  S., 
195  Fed.  241,  115  CCA  193;  New  York 
Cent.,  etc..  R.  Co.  v.  U.  S.,  165  Fed. 
833.  91  CCA  519;  U.  S.  v.  Oregon 
Short  Line  R.  Co.,  160  Fed.  526. 

[a]  Tile  reason  aealrned  is  that, 
although  the  exception  Is  contained 
In  the  enacting  clause  of  the  act, 
the  act  created  a  general  offense  and 
not  one  limited  to  particular  condi- 
tions. "By  the  excepting  clause  a 
concemlon  was  made  to  necessity, 
and  the  carrier  is  protected  against 
punishment  for  doing  that  which  It 
could  not  avoid.  The  offense  Is  thus 
not  defhied  or  qualified,  but  an  ex- 
cuse only  Is  afforded  to  the  carrier." 
U.  S.  V.  Oregon  Short  Line  R.  Co.. 
160  Fed.  626.  529. 

96.  New  York  Cent.,  etc.,  R.  Co. 
V.  U.  S-.  165  Fed.  833.  91  CCA  519. 
See  also  Infra  note  98. 

96.  Grand  Trunk  R.  Oo.  v.  U.  S.. 
229  Fed.   116.  143  CCA  392. 

97.  New  York  Cent.,  etc..  R.  Co. 
v.  U.  S.,  165  Fed.  833,  91  CCA  619 
(where  It  was  said  that  technical 
objections  to  the  declaration  are 
without  merit  after  verdict), 

98.  Grand  Trunk  R.  Co.  v.  tf.  S., 
229  Fed.  116.  143  CCA  392;  U.  S.  v. 
Delaware,  etc.,  R.  Co..  206  Fed.  513; 
New  York  Cent.,  etc.,  R.  Co.  v.  U.  S.. 
165  Fed.  833,  91  CCA  519;  U.  S.  v. 
Oregon  Short  Line  R.  Co.,  160  Fed. 
526. 

99.  U.  S.  V.  Delaware,  etc.,  R.  Co., 
220  Fed.  944. 

1.  Missouri,  etc.,  R.  Co.  v.  U.  S.. 
178  Fed.  15.  101  CCA  143:  Atchison, 
etc..  R  Co.  V.  U.  S..  178  Fed.  12,  101 
CCA  140:  New  York  Cent.,  etc..  R. 
Co.  V.  n.  K  166  Fed.  833.  91  CCA  ll9i 


U.  S.  V.  Southern  Pac.  R.  Co.,  162  Fed. 
412  [aff  171  Fed.  860,  364,  96  CCA 
252.  258];  U.  S.  v.  Southern  Pac.  R. 
Co.,  1G7  Fed.  469.  And  see  eupra 
this  section  notes  98.  99.  Contra 
U,  S.  V.  Louisville,  etc.,  R.  Co..  157 
Fed.  979. 

[a]  Bviaenoe  held  InsnAoient  to 
rapport  a  recovery. — In  an  action 
under  such  statute  against  a  rail- 
road company  to  recover  the  penalty 
imposed  thereby  for  "knowingly  and 
willfully"  falling  to  comply  with  ite 
provisions,  based  on  the  fadlure  of 
defendant  to  unload  a  carload  of 
cattle  until  neariy  six  hours  after 
their  receipt  from  a  connecting  road, 
by  which  they  had  been  loaded 
twenty-four  hours  previously,  the 
government  is  not  entitled  to  recover 
on  proof  merely  of  such  facts,  there 
being  no  evidence  that  they  were 
not  unloaded  and  fed  during  such 
time,  or  that  defendant  had  Knowl- 
edge of  the  time  when  they  were 
loaded.  U.  S.  V.  Louisville,  etc.,  R. 
Co.,  157  Fed.  979. 

a.  Oregon-Washington  R.,  etc., 
Co.  V.  U.  S.,  205  Fed.  341,  123  CCA 
476.  See  also  generally  Trial  [38 
Cyc  279]. 

3.  Missouri,  etc.,  R.  Co.  v.  U.  9., 
178  Fed.  16.  101  OCA  143. 

4.  Atchison,  etc.,  R.  Co.  v.  U.  S., 
178  Fed.  12,  101  CCA  140, 

[a]  Evldenoe  held  rafllctent  to  go 
to  Jmt  (1)  on  the  question  wliether 
defendant  knowingly  and  willfully 
confined  stock  in  violation  of  the 
statute.  Oregon-Washington  R.,  etc.. 
Co.  V.  U.  S..  205  Fed.  341.  123  CCA 
475.  (2)  On  question  whether  de- 
fendant had  knowingly  and  willfully 
confined  stock  beyond  the  time  Umft 
fixed  by  statute.  Oregon-Washington 
R..  etc.,  Co.  V.  U.  a.,  205  Fed.  837. 
123  CCA  471. 

5.  See  infra  !  1004. 

6.  See  also  supra  |  997. 

7.  U.  S.  V.  Southern  Pac.  R.  Co., 
162  Fed.  412  [aff  171  Fed.  360,  364, 
96  CCA  252,  256];  U.  S.  V.  Boston, 
etc..  R.  Co.,  15  Fed.  209. 

B.  Baltimore,  etc.,  R,  Co.  v.  U.  8., 
220  V.  S.  94.  81  SCt  308,  B6  L.  ed. 
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by  the  statute  is  not  material  in  determining  the 
Qimiber  of  the  penalties  or  the  amount  thereof, 
unless  it  is  for  another  period  of  the  length  desig- 
nated by  the  statute.^'  It  is  not  a  defense  that  a 
carrier  has  instructed  its  employees  to  comply 
strictly  with  the  Twenty-Eight-Houx  Xtaw,  but  such 
instructions  have  a  bearing  on  the  question  of  the 
amount  of  penalty  which  the  court  should  impose.** 
Although  there  is  no  intentional  violation  of  the 
statute,  the  carrier  may  be  guilty  of  such  negli- 
gence as  to  call  for  the  imposition  of  more  than 
the  minimum  penalty  for  a  second  violation.*" 

1005]  b.  State  Legislation.  State  statutes 
exist  imposing  on  carriers  duties  with  respect  to 
the  care  of  live  stock  during  transit.^*  A  statute 
of  Texas  provides  that  a  common  carrier  which 
conveys  live  stock  shall  feed  and  water  the  same 
during  the  time  of  conveyance  and  until  delivery 
to  the  consignee,  unless  otherwise  provided  by 
special  contract,  and  imposes  a  penalty  upon  the 
carrier  for  violation  of  its  provisions  of  not  less 
than  five  dollars  and  not  more  than  five  hundred 
dollars,  to  be  recovered  by  the  owner  of  the  live 
stock.*'  Where  a  special  contract  is  made,  whereby 
the  shipper  undertakes  to  feed  and  water  the  stock, 
the  fact  that  no  reduction  is  made  in  the  freight 
does  not  render  the  contract  void  for  want  of  con- 
sideration and  make  the  carrier  liable  for  the 
penalty.*"  The  statute  does  not  authorize  the  re- 
covery of  the  penalty  for  failure  or  refusal  to  feed 


which  event  the  period  of  their  law- 
ful conflnement,  on  the  same  train, 
would  end  at  the  same  time  and 
place.  There  would  In  this  latter 
case  be  coincidence  between  the  one 
shipment  and  the  one  offense.  But 
In  determining^  whether  the  number 
of  penalties  Is  always  to  he  meas- 
ured bj  the  number  of  shipments  on 
the  same  train,  even  when  the  ani- 
mals were  loaded  at  dlfFerent  times, 
it  Is  to  be  remembered  that  the  stat- 
ute is  general.  It  applies  to  the 
transportation  of  a  tralnload  of  cat- 
tle belonging  to  one  owner;  to  the 
more  usual  case  where  anlnials  be- 
longing to  one  or  more  owners  are 
loaded  Into  dilferent  cars  at  different 
times,  and  also  tO'  those  Instances 
where  one  or  a  few  horses  or  other 
animals  are  shipped  and  at  a  dif- 
ferent time  or  farther  on  during 
the  journey  other  animals  are  loaded 
into  the  same  car.  These  differences 
in  shipments  do  not  affect  the  duty 
of  the  carrier  to  the  animals,  but 
only  the  time  when  the  duty  to  un- 
load Is  to  be  performed.  The  num- 
ber of  consignors,  the  consent  of 
the  owner  or  agent  In  charge  of  the 
particular  shipment  that  the  cattle 
might  be  confined  for  36  hours,  the 
number  of  bills  of  lading  and  the 
particulars  of  the  shipment  are  Im- 
material, except  as  they  serve  to  fix 
the  limit  of  lawful  confinement." 
Eaitlmore,  etc.,  R.  Co.  v.  V.  S.,  220 
V.  S.  94.  104,  31  set  868,  S6  L.  ed. 
384  (per  Lamar,  J.). 

rb]  Kale  ai>plie<L — (11  Where  cars 
of  cattle  are  loaded  at  nearly  the 
same  time,  although  at  different 
points,  are  forwarded  to  the  same 
destination,  the  consignor  and  the 
consignee  are  the  same,  and  they  are 
coniinlldated  into  one  train  and  so 
received  by  a  connecting  carrier,  the 
failure  of  such  carrier  to  unload 
the  same  for  rest,  water,  and  feeding 
as  required  by  the  Twenty-Eight- 
Hour  Law  of  June  29,  1906  (34  U.  S. 
St.  at  L.  607  c  3&94  g  1).  constitutes 
but  one  violation  of  the  .statute.  U. 
S.  V.  New  York  Cent.,  etc..  R.  Co., 
191  Fed.  938.  (2)  Where  consign- 
ments of  live  stock  were  unloaded 
simultaneously,  but  were  received  by 
the  carrier  at  different  hours,  the 
unlawful  confinement  of  each  con- 
signment constituted  a  separate  of- 


fense. U.  S.  V,  Oregon  Short  Line 
R.  Co..  21S  Fed.  868. 

13.  U.  S.  V.  SI  OUT  City  Stock 
Tarda  Co.,  162  Fed.  566  [all  167  Fed. 
126,  92  CCA  678]. 

[a]  "U  unloading  stock  Into  Ijn- 
properlr  equipped  pens  after  they 
have  been  connned  in  transit  without 
food  and  water  for  more  than  28 
hours,  the  carrier  only  continues  and 
aggravates  the  ofFense:  It  does  not 
commit  a  new  one.  In  efTect  the 
confinement  in  the  cars  is  deemed  to 
continue  until  the  stock  are  unloaded 
Into  suitable  pens  and  there  fed,  wa- 
tered, and  rested,"  U.  S.  v.  Oregon 
Short  Line  R.  Co..  218  Fed.  868,  869. 

14.  U.  S.  v.  Delaware,  etc.,  R.  Co., 
220  Fed.  944. 

16,  U.  S.  V.  Delaware,  etc.,  R.  Co., 
220  Fed.  944  (where,  after  a  carrier 
received  from  a  connecting  carrier  a 
shipment  of  horses  which  had  been 
confined  without  food,  water,  and 
rest  for  forty-four  and  one-half 
hours,  there  was  a  delay  of  two  and 
one-half  hours  before  thev  were  un- 
loaded, and  after  only  three  hours 
they  were  reloaded  and  forwarded 
to  their  destination,  and  It  did  not 
appear  that  the  carrier  had  instructed 
its  employees  to  comply  with  the 
statute,  and  a  penalty  of  two  hun- 
dred dollars  was  Imposed). 

16.  See  statutory  provisions. 

17.  Sayles  Civ.  St.  art  326. 

18.  Texas,  etc..  R.  Co.  v.  Peters, 
31  Tex.  Civ.  A.  6.  71  SW  70. 

19.  Houston,  etc.,  R.  Co.  v.  Brown, 
37  Tex.  Civ.  A.  598,  600.  86  SW  44 
(where  the  court  said:  ''The  law  In 
this  respect  is  evidently  defective. 
.  .  .  But  we  have  no  power.  In  view 
of  the  rule  of  strict  construction,  to 
extend  the  terms  of  the  statute  to 
classes  not  clearly  embraced  In  the 
language  used  In  defining  the  of- 
fense"). 

SO.  Houston,  etc..  R.  Co.  v.  Brown. 
37  Tex.  Civ.  A.  595.  85  SW  44. 

21.  Houston,  etc.,  R,  Co.  v.  Brown, 
37  Tex.  Civ.  A.  696,  85  SW  44.  But 
compare  the  rule  under  the  federal 
statute  stated  supra  I  1003  text  and 
notes  94-96. 

[a]  Wliat  la  a  sitfltelsnt  oompll- 
anoe  wltli  tills  requirement, — ^An  al- 
legation that  the  contract  was  with- 
out consideration  and  was  executed 
under  circumstances  not  binding  on 


and  water  the  stock,  where  the  shipper  has  con- 
tracted to  do  so,  although  it  fails  to  furnish  him 
with  the  facilities  for  so  doing.^"  Under  the  stat- 
ute suit  may  be  brought  for  leas  than  the  maxi- 
mum penalty."  In  as  much  as  the  body  of  the  act 
that  creates  the  offense  contains  an  exception  re- 
lieving the  carrier  from  liability  to  feed  and  ^ter, 
if  there  is  a  special  contract  to  that  effect  a  peti- 
tion in  an  action  to  recover  the  penalty  must  nega- 
tive this  exception,'^  It  is  not  necessary  to  all^e 
that  a  demand  that  the  stock  be  watered  was  made 
on  any  particular  agent."  In  an  action  to  recover 
the  penalty,  a  written  statement  as  to  the  condition 
of  the  stock,  signed  by  the  person  who  had  charge 
of  it  on  behalf  of  the  owner,  not  being  contractual 
in  its  nature,  is  important  only  as  evidence  and  is 
not  one  to  be  considered  by  the  eourt.^  An  in- 
struction which  authorizes  a  recovery  without  a 
finding  negativing  the  existence  of  a  special  con- 
tract exempting  the  oarrier  from  the  duty  to  feed 
is  affirmatively  erroneons.** 

[$  1006]  18.  Refusal  to  Befnnd  Oreicharge.  In 
some  states  statutes  have  been  enacted  which  re- 
quire claims  for  overcharges  to  be  adjusted  and 
paid  within  a  designated  time  after  filing  of  the 
claim,  and  impose  a  penalty  for  failure  bo  to  do." 
So  far  at  least  as  intra-state  shipments  are  con- 
cerned enactments  of  this  character  are  valid  and 
enforceable,^  and  have  been  held  to  apply  to  the 
consignee's  claim  for  fre%ht  for  goods  taken  be- 

plalntlff,  sufflclentlj  complies  with 
the  requirement  that  existence  of  the 
special  contract  mentioned  in  the 
suit  by  way  of  exception  be  nega- 
tived. Houston,  etc..  R.  Co.  v.  Brown, 
37  Tex.  Civ.  A.  696.  8fi  SW  44. 

S2.  Houston,  etc..  R.  Oo.  v.  Brown, 
37  Tex.  Civ.  A.  B95,  B98,  8B  SW  44 
(where  the  court  said:  "All  that 
was  essential  was  that  the  railway 
comiiany,  or,  as  the  plaintiff  alleges, 
that  the  defendant  water  or  cause 
the  hogs  to  be  watered"). 

93.  Texas,  etc..  R.  Co.  v.  Peters, 
81  Tex.  Civ.  A.  6,  71  SW  70. 

34.   Houston,  etc.,  R.  Co.  v.  Brown, 
37  Tex.  Civ.  A.  695.  85  SW  44. 
25.    See  statutory  provisions. 
36.    Qfland  v.  Southern  R,  Co..  14< 
N.  C.  135.  59  SE  365. 

[a]  Oonsldsratlons  leading  to  en- 
aotment  of  statutes, — "This  statute 
was  enacted  in  pursuance  of  a  well 
known  public  policy  and  to  remedy  a 
well  known  evil.  It  is  common 
knowledge  that  there  are  countless 
cases  of  shortage  In  freights  and 
of  overcharges,  either  by  freight  col- 
lected on  such  shortages  or  other- 
wise. Errors  will  happen  and  some- 
times are  well  nigh  unavoidable,  but 
none  the  less,  Justice  and  sound  pol- 
icy require  the  prompt  Investigation 
of  alt  claims,  and  prompt  payment 
of  those  that  are  Just.  These  sums 
aggregate  very  many  thousands  of 
dollars  annually,  but  each  amount 
usually  is  too  small  a  sum  to  Juatlfv 
the  expense  of  litigation.  Unless  th'o 
railroad  companies  will  promptly  In- 
vestigate and  refund  in  such  cases 
the  aggregate  loss  to  the  public  Is 
very  great  and  the  exasperation  In 
the  public  mind,  at  the  injustice.  Is 
greater  still.  .  .  .  The  companies 
that  either  voluntarily,  or  tn  obedi- 
ence to  the  law.  Investigate  promptly 
and  refund  all  claims  for  overcharges 
which  are  found  to  be  Just,  within 
fiO  days,  suffer  no  inconvenience  from 
this  statute.  Those  who  are  so  In- 
considerate of  Just  claims  as  not  to 
adjust  them  within  60  days  are 
proper  subjects  of  the  penalty  and 
prove  the  necessity  of  this  statute." 
Cottrell  V,  Carolina,  etc.,  R.  Co..  141 
X.  C.  383.  385.  64  SB  288  [quot  Bfiand 
v.  Southern  R.  Co.,  146  N.  C.  129.  133. 
59  SE  369]. 


For  later  esMa,  OvmoynuBte  and  ohufM  In  the  law  see  cumulative  Annotations,  same  title,  pas^J^d  note  number. 
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yond  the  point  to  which  they  were  consigned,  as 
this  amounts  to  an  overcharge  of  freight,"  and 
also  to  a  claim  for  an  amount  paid  as  freight  on 
part  of  a  shipment  which  was  short  and  not  de- 
livered.**" On  the  other  hand,  the  mere  fact  that 
the  carrier  chaises  a  higher  rate  for  carrying 
freight  in  one  direction  than  it  does  for  carrying 
freight  of  the  same  class  in  the  opposite  direction 
does  not  necessarily  constitute  an  overcharge.** 

Interstate  shipments.  In  as  much  as  congress  has 
taken  entire  control  of  the  question  of  rates  for 
interstate  transportation,  and  especially  of  the 
matter  of  excessive  chaises,  or  those  not  corre- 
sponding with  the  rates  authorized,  filed,  and  pub- 
lished, a  state  statute  imposing  a  penalty  on  the 
carrier  for  refusing  to  refund  an  overcharge  is,  as 
far  as  interstate  shipments  are  concerned,  uncon- 
stitutional and  void,  as  an  interference  with  inter- 
state commerce.*" 

[$  1007]  19.  Penalties  Imposed  on  Shipper  or 


Oonsignee.  Under  a  statute  which  provides  that 
the  party  to  whom  cars  are  consigned  shall  unload 
the  same  within  a  specified  time  after  delivery  and 
notice,  or  forfeit  to  the  railway  company  a  certain 
sum  per  day  for  each  car  so  left  unloaded,  the  con- 
signor is  not  liable  for  failure  to  see  that  the  cars 
are  unloaded  at  their  destination;  the  remedy  is 
against  the  consignee."  Under  a  similar  statute  im- 
posing a  penalty  on  an  applicant  for  cars  who  fails 
to  load  them  within  a  specified  time  after  they  are 
furnished  by  the  carrier,  only  one  penalty  can  be 
collected  for  each  car  not  loaded  within  the  time 
limit  after  it  is  placed  for  loading."  A  statute  im- 
posing on  a  shipper  a  penalty  for  presenting  a 
fraudulent  claim  for  damages  against  the  common 
carrier  is  not  unconstitutional  as  class  legislation, 
as  denying  the  shipper  the  equal  protection  of  the 
law,  or  as  operating  to  take  from  him  his  property 
without  due  process  of  law.** 


ZXVn.   OFFBKSES  BT  OABBIEBS  AKD  THEIR  AaENTS** 


1008]  A.  '  Litroductory  Statement.  In  addi- 
tion to  the  imposition  of  penalties  on  carriers  for 
violation  of  constitutional  and  statutory  provisions 
enacted  for  the  regulation  of  transportation,  stat- 
utes have  been  enacted  by  the  congress  of  the 
United  States  and  by  the  legislatures  of  many 
states  in  regulation  of  transportation  by  carriers 
which  provide  that  a  violation  of  the  provisions 
thereof  shall  constitute  an  indictable  offense.^^ 

[$  1009]  B.  FaUure  to  File  Bates."  The  Inter- 
state Commerce  Act  requires  the  filing  of  schedules 
of  interstate  railroads  with  the  interstate  commerce 
commission  and  makes  willful  failure  to  comply 
therewith  a  misdemeanor  punishable  in  any  federal 
court  having  jurisdiction  of  crimes  within  the  dis- 
trict within  which  the  offense  was  conmiitted." 
The  offense  of  failing  to  file  a  schedule  with  the 
commission  is  committed  in  Washington,  where  the 
commission  has  its  office,  and  must  be  prosecuted 
there.™  The  rates  which  the  carrier  is  required  to 
file  and  publish  are  not  alone  those  under  which 
transportation  has  actually  taken  place,  but  those 
which  the  carrier  has  established  as  its  present 
charges,  as  distinguished  from  those  which  arc  ob- 
solete and  tentative,  or  perhaps  only  to  take  effect 


in  the  future;  they  are  the  rates  open  to  public 
inspection  and  on  which  shipments  may  be  made, 
if  offered.^  An  entirely  intra-state  railroad  which 
is  part  of  a  joint  through  route  over  which  inter- 
state commerce  is  transported  is  snfajeet  to  the  pro- 
visions of  the  act.** 

1010]  0.  Transportation  of  Interstate  Com- 
merce wittiont  Filing  Tariff.  By  the  provision  of 
the  Interstate  Commerce  Act,**  transportation  of 
interstate  commerce  by  a  carrier  which  has  not 
filed  its  rate  for  such  service  is  a  misdemeanor.*'' 
Prosecution  for  the  violation  of  this  statute  may 
be  brought  in  any  district  throngfa  which  the  trans- 
portation passes.*' 

1011]  D.  Charging  Bates  Different  from 
Those  Fixed  by  Schedule — 1.  FrosecntionB  Based 
on  Section  6  of  the  Interstate  Commerce  Act.  This 
section,  among  other  provisions,  provides  that,  when 
a  carrier  shall  have  established  and  published  its 
rates  or  fares  it  shall  be  unlawful  for  it  to  chai^, 
or  receive  from,  any  person  for  the  transportation 
of  passengers  or  property,  or  for  any  services  in 
connection  therewith,  a  greater  or  a  less  compen- 
sation than  that  whieh  is  specified  in  such  published 
schedule  of  rates  or  fares  as  may  at  the  time  be  in 


97.  Wlcbman  v.  Atlantic  Coast 
Line  R.  Co.,  100  S.  C.  138.  84  SB  420. 

3S.  Cottrell  V.  Carolina,  etc.,  K. 
Co.,  141  N.  C.  383.  54  SE  288. 

39.  Scull  V.  AtlanUc  Coast  Lino 
R.  Co.,  144  N.  C.  180.  182,  56  SE  876 
(where  the  court  said:  "There  may 
be  and  frequently  are  facta  and  con- 
ditions which  affect  the  rate  In  one 
direction  v.htcb  do  not  exist  and 
have  no  bearing  or  Just  influence 
on  the  rate  In  the  opposite  direc- 
tion'"). 

What  eouUtatM  ov«nA«rff*  see 

gererally  supra  SS  711,  1006. 

30.  Blalock  Hardware  Co.  v.  Sea- 
boarrt  Air  Line  R,  Co..  170  N,  C.  395, 
86  SE  1025:  Pinkussohn  Cigar  Co. 
V.  Clyde  SR.  Co..  101  S.  C.  429,  85  SE 
lOen.    See  also  supra  S  944. 

31.  Houston,  etc.,  R.  Co.  v.  Camp- 
bell. 91  Tex.  551.  45  SW  2,  43  LRA 
22.S  [rev  fCiv.  A.)  40  SW  431], 

33.  Gulf,  etc.,  R.  Co.  v.  Werner 
Stave  Co..  62  Tex.  Civ.  A.  284,  131 
SW  CS8. 

33.  Rlskin  V.  Oreat  Northern  R. 
Co..  126  Minn,  138,  147  NW  960,  Ann 
Casl915r>  823  and  note. 

34.  OffcnaM  ftfalnat  Bwvlffatlon 
lAws  see  ShlpplDK  (36  Cyc  24]7 

35.  See  statutory  provisions.  And 
see  Infra  St  1009-1032. 

36.  niiair*  paUtMtlox,  aaa  post- 
^o^^f^ntM  aee  cenerally  supra  fij 

[i6g.J.--88] 


37.  Int.  Com.  Act  (24  U.  S.  St.  at 
L.  379  c  104  I  6).  as  amended  by 
Elkins  Act  Febr.  19.  1903  (32  U.  S. 
St.  at  L.  847  c  708  S  D- 

38.  New  York  Cent.,  etc.,  R.  Co. 
V.  U.  S.,  166  Fed.  267,  92  CCA  331 
[rev  153  Fed.  630]. 

39.  New  York  Cent.,  etc..  R.  Co.  v. 
U.  S..  166  Fed.  267,  92  CCA  331  [rev 
153  Fed.  G30]. 

40.  U.  S.  V.  New  York  Cent.,  etc., 
R.  Co..  163  Fed,  630  [rev  on  other 
grounds  166  Fed.  267.  92  CCA  331]. 

[a]  Indictment  IxmUL  to  iliow  In- 
t«ntat«  klilpineiit  under  joint  tariff. 
— An  Indictment  of  a  carrier  for 
failure  to  llle  Its  tariff  of  rates  for 
petroleum,  established  under  a  com- 
mon arrangement  for  interstate  ship- 
ment. In  violation  of  the  ISlklns  Act 
(32  U.  S.  St.  at  L.  847  c  708  S  1). 
which  alleged  the  establishment  of 
a  rate  for  carrying  petroleum  be- 
tween intra-state  terminals  under  a 
common  arrangement  for  a  continu- 
ous Interstate  shipment,  and  that 
all  of  the  shipments  under  such 
rate  were  under  shipping  orders, 
transfer  slips,  and  waybills,  showing 
that  the  commodity  was  to  be  trans- 
ported from  the  point  of  shipment  to 
destination  by  a  continuous  route 
without  unloading  or  transshipment, 
sufllclently  charged  a  common  ar- 
rangement between  the  various  car- 
riers for  a  through  Interstate  ship- 


ment under  a  joint  tariff.  U.  S.  v. 
New  York  Cent.,  etc..  R.  Co..  163  Fed. 
630  [rev  on  other  grounds  166  Fed. 
267.  92  CCA  331]. 

41.  Int.  Com.  Act  (24  U.  S.  St.  at 
L.  379  c  104).  as  amended  by  Act 
June  29,  1906  (34  U.  S.  St.  at  L.  584 
c  3591). 

«1.  U.  S.  V.  Illinois  Terminal  R. 
Co.,  168  Fed.  646  (where  the  court 
said:  "Effective  railroad  regulation 
must  begin  with  publicity  of  rates. 
The  penalty  for  failure  on  the  part 
of  any  carrier  subject  to  the  act  to 
regulate  commerce  (Act  Feb.  4,  1887, 
c.  104.  24  St.  379  [U.  S.  Comp.  St. 
1901,  p.  31S4])  to  publish  and  file 
its  rates  Is  as  severe  as  the  penalty 
for  failure  to  strictly  observe  such 
rates  after  flilnff");  New  York  Cent, 
etc.,  R.  Co.  V.  U.  S.,  168  Fed.  267,  92 
CCA  331. 

[a]  "Mor  to  the  act  of  nam  99, 
1906,  such  a  prosecution  as  this 
could  not  have  been  maintained.  Be- 
fore that  time  the  act  made  failure 
to  file  rates  with  the  commission  at 
Washington  an  offense,  but  did  not 

Srovide  that  transportation  without 
ling  rates  should  also  be  an  offense." 
U.  s;  v.  Illinois  Terminal  R.  Co.,  168 
Fed.  546,  548. 

43.  U.  S.  V.  Illinois  Terminal  Co.. 
168  Fed.  646;  New  York  Centj  etc..  R. 
Co.  T.  V.  3.,  166  Fe^  267^  93.  OdilLSSl. 
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force.^  This  provision  applies  solely  to  transporta- 
tion privileges  and  facilities,  and  not  to  such  privi- 
as  may  be  extended  to  a  consignee  after  the 
shipment  has  reached  its  destination.^^  This  stat- 
ute, however,  is  violated  where  a  railroad  company, 
while  ostensibly  chai^ng  the  rate  fixed  by  the 
schedule,  gives  the  shipper  a  rebate."  Subordinate 
agents  who  act  in  the  illegal  transaction  are  not 
criminally  liable,  in  the  absence  of  notice  that  the 
carrier  is  violating  the  statute.*^  A  joint  stock 
association  organized  under  state  laws  to  do  an  ex- 
press business  is  subject  to  criminal  prosecution 
under  this  section."  The  indictment  need  not  al- 
lege the  day  or  days  when  the  shipments  were 
made,"  nor  allege  that  defendants,  when  the  ship- 
ments were  made,  intended  to  chaise  less  than  the 
schedule  rate."**  An  allegation  that  an  established 
rate  was  in  force  on  the  day  on  which  the  unlaw- 
ful charge  was  alleged  to  have  been  made  obviates 
the  necessity  of  alleging,  in  express  terms,  that  no 
reduction  in  the  established  rates  had  taken  place."^ 
The  statute  by  its  terms  applies  to  any  common 
carrier  who  is  a  party  to  any  joint  tariff,  and  pro- 
hibits departures  from  the  joint  rates  specified  in 
the  filed  schedules."^  A  receiver,  not  being  bound 
to  continue  contracts  made  before  his  appointment, 
is  not  criminally  liable  for  the  violation  of  a  joint 
tariff  previously  established  by  the  railroad  com- 
pany of  which  he  is  receiver  and  another  company, 
and  which  he  has  not  ratified,  adopted,  or  recog- 
nized in  any  way.°^  An  indictment  must  show  that 
a  joint  tariff  has  been  established;"  but  a  specific 
charge  that  all  the  connecting  carriers  concurred 
in  the  joint  rate,  or  that  it  was  filed  with  the  inter- 
state commerce  commission  by  their  joint  action,  is 
not  essential  to  the  validity  of  the  indictment."* 
The  burden  is  on  the  prosecutor  to  show  a  common 
arrangement  for  a  continuous  carriage  between  the 
points  mentioned  in  the  filed  joint  tariff.'^^ 

{%  1012]   2.   Piosecntioiu  Based  on  the  Elkins 


and  Hepbnrn  Amendments."'  The  Elkins  and  Hep- 
burn amendments  of  the  Interstate  Commerce  Act 
both  contain  provisions  that  the  willful  failure  on 
the  part  of  any  carrier  subject  to  the  Interstate 
Commerce  Act  strictly  to  observe  the  .tariffs  or 
rates  filed  and  published  as  required  by  that  act 
shall  constitute  a  misdemeanor,  and  that,  whenever 
any  carrier  files  with  the  interstate  commerce  com- 
mission, or  publishes  a  particular  rate  under  the 
provisions  of  the  Interstate  Commerce  Act  or  acts 
amendatory  thereto,  or  participates  in  any  rates  so 
filed  and  published,  that  rate,  as  against  such  a 
carriers,  its  ofScers  or  agents,  in  any  prosecution 
begun  under  the  act,  shall  be  conclusively  deemed 
to  be  the  legal  rate,  and  any  departure  or  offer  to 
depart  therefrom  shall  be  deemed  to  be  an  offense." 
The  purpose  of  these  provisions  is  to  require  that 
all  shippers  be  treated  alike,  and  that  the  only  rate 
charged  for  the  same  services,  under  the  same  con- 
ditions, shall  be  the  one  established,  published,  and 
posted  as  required  by  law."  The  purpose  is  also 
to  prohibit  departure  from  the  tariff  rates  irre- 
spective of  the  actual  discriminative  effect  of  the 
departure.""  While  carrying  at  less  or  different 
rates  than  the  tariff  rate  is  not  in  terms  declared 
an  offense  or  penalized,  it  is  punishable  as  a  failure 
to  sti-ictly  observe  the  statute."^  To  make  rates 
valid,  so  that  a  departure  from  them  by  the  car- 
rier will  constitute  an  offense,  it  is  necessary  that 
they  should  be  published.'*  The  departure  from  the 
established  and  published  rate  must  be  willfuL" 
But  it  has  been  held  that  the  charging  of  a  rate 
less  than  the  filed  rate  constitutes  a  violation  of  the 
statute  as  matter  of  law.**  The  willful  demand  of 
more  than  the  tariff  rates  is  of  equal  criminality 
with  an  actual  collection  thereof."  There  is  a  will- 
ful failure  strictly  to  observe  the  rates  filed  where 
the  carrier  accepts  the  shipper's  note  for  a  part 
of  its  freight  chai^,""  or  gives  a  particular  ship- 
per a  discriminative  credit,    or  where  the  carrier 


M.    See  statutory  provfsion. 
4S.    U.  S.  V.  Brie  R.  Co..  209  Fed.  283. 
40.    U.    S.    V.    Michigan   Cent.  R. 
Co.,  \Z  Fed.  26. 

47.  U.  S.  V.  Michigan  Cent  R. 
Co.,  48  Fed.  26. 

[a]  Bole  applied. — Where  an  ar- 
rangement in  violation  of  the  statute 
was  made  by  the  assistant  general 
freight  agent,  the  fact  that  the  local 
freight  agent,  and  the  agent  who 
made  out  the  bills  of  ladfng,  knew 
that  there  was  something  unusual 
and  out  of  the  ordinary  course  of 
business  In  such  shipments  1b  not 
sufficient  notice  to  them  that  the 
company  was  violating  said  act.  to 
make  them  criminally  liable  there- 
for. U.  S.  V.  Michigan  Cent.  R.  Co., 
43  Fed.  26. 

48.  U.  S.  V.  Adams  Express  Co., 
229  U.  S.  381,  88  SCt  878,  67  U  ed. 
1237. 

49.  U.  S.  V.  Hanley,  71  Fed.  672. 
60.    U.  S.  v.  Hanley,  71  Fed.  672 

(where  It  was  held  that  an  Indict- 
ment was  sufficient  which  charged 
that  defendants  were  officers  or  a 
railroad  company  which  was  a  com- 
mon carrier  between  designated 
points  in  different  states;  that  a 
certain  rate  was  In  force  between 
such  points;  that  defendants,  during 
a  certain  period  of  time,  received 
such  rate  from  a  certain  shipper; 
and  that  at  a  certain  time  they  un- 
lawfully and  willfully  paid  such 
shipper  a  certain  rebate). 

51.  U.  a.  v.  Tozer,  37  Fed.  63B,  2 
LRA  444. 

63.  24  n.  S.  St.  at  It.  380  c  104 
!  6. 

B3.  U.  S.  V.  De  Coursey,  82  Fed. 
302. 


64.  U.  S.  V.  Pennsylvania  R.  Co., 
163  Fed.  626. 

ta]  BnfllolenoT  of  liUUctment. — 
ere  the  indictment  alleged  that 
a  common  arrangement  existed  be- 
tween defendant  and  three  other  con- 
necting carriers  named  for  a  con- 
tinuous forwarding  of  property,  in 
interstate  commerce,  between  two 
specified  points,  and  that  defendant 
kept  open  for  public  Inspection  its 
printed  tariff  of  rates,  and  filed  the 
same  as  required  by  law,  with  the 
allegation  that  the  shipment  in  aueft- 
tion  was  accompanied  by  written 
shipping  orders,  waybills,  and  trans- 
fer slips  showing  a  continuous  ship- 
ment between  such  points,  it  suffi- 
ciently charged  the  establishment  of 
a  joint  tariff  of  rates  for  the  com- 
modity in  question,  without  alleging 
that  all  the  connecting  carriers  con- 
curred In  such  Joint  rate,  or  that  It 
was  filed  with  the  interstate  com- 
merce commission  by  their  Joint  ac- 
tion. U.  S.  V.  Pennsylvania  R.  Co., 
163  Fed.  625. 

66.  U.  S.  V.  Pennsylvania  R.  Co., 
153  Fed.  625.  627  (where  the  court 
said:  "Such  allegations  would  seem 
to  be  assertions  of  fact  which  may 
be  presumed  within  the  defendant's 
own  knowledge,  and  therefore  par- 
ticularity of  pleading  in  relation 
thereto  is  not  necessary"). 

88.  U.  a.  V.  Pennsylvania  R.  Co., 
15.^  Fed.  626. 

67.  OlTliif  T*lMte*  In  Tlolatlon  of 
ElUiu  uui  fiepbtun  amendments  see 
Infra  |  1017.    See  also  supra  9  7fl2. 

68.  Act  Febr.  19,  1903  (32  U.  S. 
St.  at  L.  847  e  708);  Act  Febr.  29, 
1908  (84  U.  S.  St.  at  I>.  584  c  3691). 

60.   New  YorlE  Cent.,  etc.,  R.  Co. 


V.  U.  S..  212  U.  S.  481,  2fl  SCt  304,  63 
L.  ed.  613;  Chicago,  etc.,  R.  Co.  v. 
U.  S.,  209  U.  S.  To,  28  ^Ct  489,  52 
L.  ed.  698;  Armour  Packing  Co.  v. 
U.  S.,  209  U.  S.  66.  28  SCt  428,  62  L. 
ed.  681;  New  York.  etc..  R.  Co.  v. 
Inter.state  Commerce  Commn.,  200 
U.  S.  861»  26  SCt  272,  GO  L.  ed.  616. 

60.  Vandalla  R.  Co.  v.  U.  S..  226 
Fed.  713,  141  CCA  469. 

ei.  Hocking  Valley  R.  Co.  v.  U.  S., 
210  Fed.  736,  127  CCA  285. 

63.  U.  S.  v.  Indiana  Standard  Oil 
Co.,  170  Fed.  988. 

63.  Atchison,  etc.,  R.  Co.  v.  U.  S., 
170  Fed.  250,  96  CCA  446. 

64.  U.  S.  V.  Merchants',  etc. 
Transp.  Co.,  187  Fed.  363. 

66.  U.  a.  V.  Texas,  etc.,  R.  Co., 
185  Fed.  820. 

66.  U.  S.  V.  Sunday  Creek  Co.,  194 
Fed.  262,  254  (where  it  was  said: 
"Receiving  payment  by  note  Is  re- 
ceiving a  'different  compensation' 
from  that  which  only  the  law  au- 
thorizes, namely,  money"), 

67.  Hocking  Valley  R.  Co.  v.  U. 
S..  210  Fed.  735,  12?  CCA  2S5  (hold- 
ing that  the  gdvlng  of  several 
months'  credit  for  the  payment  of 
freight  charges  to  one  shipper  pur- 
suant to  a  contract  undertaking  the 
shipment  while  other  shippers  under 
the  same  circumstances  were  re- 
quired to  settle  promptly  at  the  end 
of  each  calendar  month  for  frel^t 
shipped  during  that  month,  and  to 
give  bond  that  the  freight  chanee 
would  be  paid,  constituted  a  dis- 
crimination in  respect  of  transporta- 
tion within  the  Sikina  Act,  although 
legal  Interest  was  paid  by  the  ship- 
per receiving  the  credit).  But  see 
supra  i  772. 


For  Istar  OMss,  Omlopmrnts  and  akaaffMi  in  the  law  bm  oumulativ*  AnnoUtlons.  aame  title,  pave  and  note  ntmiber. 

Digitized  by  Google 


§§  1012-1015] 


CABBIER8 


[IOC.  J.]  595 


attempts  to  chaise  storage  before  it  has  so  placed 
the  cars  that  the  freight  can  be  delivered."  It  is 
no  defense  to  a  prosecution  under  these  statutes 
that  concessions  from  the  published  rate  were 
granted  in  compromise  of  claims  for  loss  of  prop- 
erty in  transit  nor  can  defendant  be  heard  to 
say  that  it  did  not  know  of  the  filed  rate  estab- 
lished by  it  in  accordance  with  the  statute  as  a 
justification  for  its  departure  therefrom."  The  fact 
that  demurrage  charges  fixed  by  the  rate  schedule 
in  a  certain  district  were  discriminatory  as  between 
a  shipper  located  in  such  a  district  and  competitors 
placed  in  other  districts  and  governed  by  different 
rates  constitutes  no  defense  for  granting  a  conces- 
sion or  a  cancellation  of  such  charges."  Prosecu- 
tions for  violations  of  these  statutes  are  governed 
by  the  ordinary  principles  governing  criminal 
prosecutions."  An  indictment  against  a  railroad 
company  for  failure  to  obseni'e  its  published  tariffs 
by  extending  credit  to  a  shipper  under  joint  rates 
for  part  of  the  freight  is  not  insufficient  because  it 
does  not  preclude  the  possibility  that  it  received  in 
cash  its  own  share  of  such  freights." 

[$  1013]  3.  Frosecntions  Based  on  State  Stat- 
utes. Under  a  state  statute  regulating  maximum 
freight  rates  and  providing  that  the  carrier  shall, 
on  conviction  of  charging  higher  rates  than  those 
fixed,  be  fined,  it  was  held  that  the  penalties  could 
be  enforced  only  in  a  criminal  trial,  and  the  su- 
preme court  has  no  original  jurisdiction  of  a  civil 
action  to  recover  such  penalties." 

[$  1014]  4.  Violation  of  Oommodities  Clause  of 
Hepburn  Act."  The  commodities  clause  of  the 
Hepburn  Act  makes  it  unlawful  for  any  railroad 
company  to  transport  in  interstate  commerce  any 
article  it  may  own,  or  in  which  it  may  have  any 
interest  except  such  as  may  be  necessary  for  its 
use  in  the  conduct  of  its  business  as  a  common  car- 
rier." The  constitutionality  of  this  statute  has 
been  upheld.*'   The  statute  is  general  in  its  appli- 


cation, and  not  limited  to  eases  of  actual  prejudice 
to  shippers."  It  includes  inbound  as  well  as  out- 
bound shipments." 

1015]  E.  tTnjust  Discrimination — 1.  Under 
State  Statutes.  Constitutional  and  statutory  pro- 
visions in  a  number  of  states,  varying  in  terms, 
provide  that  common  carriers  guilty  of  unjust  dis- 
crimination shall  be  liable  to  indictment." 

In  Kentucky  there  are  several  constitutional  and 
statutory  provisions  relating  to  the  subject  of  un- 
just discrimination  by  carriers."  Under  a  consti- 
tutional provision  which  declares  that,  for  a  viola- 
tion of  its  provisions  against  unjust  discrimination, 
the  carrier  shall  "  upon  conviction  by  a  court  of 
competent  jurisdiction "  be  fined  a  designated 
amount,  it  was  held  that  the  legislature  has  no 
power  to  enact  a  statute  providing  that  prosecu- 
tions ,  for  violation  of  the  constitutional  provision 
can  be  instituted  only  on  recommendation  or  re- 
quest of  the  railroad  commission.^*  And,  on  the 
other  hand,  it  was  held  that  such  power  does  exist 
under  another  constitutional  provision  forbidding 
carriers  to  chaise  any  greater  compensation  for  a 
short  than  for  a  long  haul  over  the  same  line  in 
the  same  direction  where  such  provision  further 
provides  that,  on  application  to  the  railroad  com- 
mission the  common  carrier  may  be  authorized  in 
special  cases  to  charge  less  for  long  than  for  short 
distances,  and  authorizes  the  commissioners  to  pre- 
scribe the  extent  to  which  the  common  carrier  may 
be  relieved  from  its  operation,  and  the  question  as 
to  what  penalties  shall  be  imposed,  or  when,  is  left 
to  the  discretion  of  the  legislature."  Whether  or 
not  the  legislature  has  exercised  its  power  in  this 
regard  has  been  the  subject  of  some  difference  of 
opinion.  In  the  earliest  decision  on  the  subject, 
it  was  held  that  the  statute  set  out  below"  does 
not  prevent  the  indictment  of  a  railroad  company 
for  charging  more  for  a  short  than  for  a  long  haul 
in  violation  of  the  constitutional  provision^  without 


88.  U.  S.  V.  Texas,  etc.,  R.  Co., 
186  Fed.  820.  See  ateo  L«Meh  Val- 
ley R.  Co.  V.  U.  8.,  188  Fed.  879.  110 
CCA  613  [atf  184  Fed.  548]  (holding 
that  a  departure  from  the  demur- 
rage chargrea  fixed  by  the  Aled  and 
pUDlttAied  schedules  constitutes  an 
ofTense  under  the  statute). 

ee.  U.  S.  V.  Atchison,  etc.,  R.  Co., 
163  Fed.  Ill  [rev  on  other  grounds 
170  Fed.  250,  95  CCA  446]. 

70.  U,  S.  V.  Merchants',  etc., 
Transp.  Co.,  187  Fed.  363:  Atchison, 
etc..  R.  Co.  V.  U.  S.,  170  Fed.  250,  95 
CCA  446. 

71.  Lehigh  Valley  R.  Co.  v.  U.  S.. 
18S  Fed.  879,  110  CCA  613  [aff  184 
Fed.  543]  (where  It  was  said  that 
the  only  legal  mode  of  correcting 
the  discrimination  Is  by  a  change  in 
the  schedule  on  proper  notice,  or 
under  lawful  authority  from  the  In- 
terstate commerce  commission). 

73.  Atchison,  etc..  R.  Co.  y.  TJ.  S.. 
170  Fed.  250.  95  CCA  446. 

73.  U.  S.  V.  Hocklns  Valley  R. 
Co.,  194  Fed.  234  [aff  210  Fed.  73B, 
127  CCA  286]. 

EstendlBff  oredlt  see  supra  I  772. 

74.  State  V.  Union  Pac.  R.  Co., 
S7  Nebr.  141,  93  NV7  222  [foil  State 
V.  Missouri  Pac.  R.  Co.,  64  Nebr. 
«7».  90  NW  877]. 

75.  Otobi  referenoei; 

Dealing  by  carrier  In  commodities 
transported  as  violation  of  law 
against  discrimination  see  supra 
«  802. 

Regulations  as  to  articles  carried 
see  supra  {  47. 

7B.  U.  B.  St.  at  Li.  684  c  3591.  See 
also  supra  i  47. 

[a]  Pnzpose  of  statate. — "If  such 
carrier  hauls  for  the  public  and  also 
for  its  own  private  purposes,  there 
Is  ao  opportunity  to  discnimlnate  in 


favor  of  Itself  asainst  other  ship- 
pers In  the  rate  charged,  the  facu- 
lty furnished  or  the  quality  of  the 
service  rendered.  The  CommotSttes 
Clause  was  not  an  unreasonable  and 
arbitrary  prohibition  against  a  rail- 
road company  transporting  Its  own 
useful  property,  but  a  constitutional 
exerclee  of  a  governmental  power 
Intended  to  cure  or  prevent  the  evils 
that  milght  result  if.  In  hauling 
goods  In  or  out,  the  company  oc- 
cupied the  dual  and  inconsistent 
position  of  public  carrier  and  private 
shipper."  Delaware,  etc.,  R.  Co.  v. 
U.  S..  231  U.  S.  863.  370,  34  SCt  65, 
58  L.  ed.  269. 

[b]  Bay  pBTohased  for  ase  la 
mining,  where  seventy-flve  per  cent 
of  the  coal  mined  was  Intended  to 
be  sold  for  domestic  purposes,  the 
remainder  being  used  by  the  carrier 
itself.  Is  within  the  prohibition  of 
the  commodities  clause.  Delaware, 
etc.,  R.  Co.  V.  U.  S.,  231  U.  S.  363. 
371,  34  SCt  66,  68  L.  ed.  269  (where 
it  was  said:  "Hay  purchased  for  use 
in  such  mining  cannot  be  said  to 
have  been  neceesary  for  the  use  of 
the  Company  In  the  conduct  of  its 
business  as  a  common  carrier").  See 
also  supra  S  47. 

77.  Delaware,  etc.,  R.  Co.  v.  U.  S., 
231  U.  S.  363,  34  SCt  65,  68  L.  ed. 
269;  U.  S.  V.  tJelaware,  etc.,  Co.,  213 
U.  S.  366,  29  SCt  627,  63  L.  ed.  836. 

78.  Delaware,  etc.,  R.  Co.  v.  U.  S.. 
231  U.  S.  363,  370,  34  SCt  65.  58  L. 
ed.  269  (where  the  court  said:  "The 
statute  is  general  and  applies  not 
only  to  those  particular  instances  in 
which  the  carrier  did  use  Its  power 
to  the  prejudice  of  the  shipper,  but 
to  all  shipments  which,  however  In- 
nocent in  themselves,  come  within 
the  scope  and  probability  of  the  evil 


to  be  prevented")' 

n.  Delaware,  etc..  R.  Co.  v.  VS.  S., 
231  U.  S.  368,  369,  S4  SCt  65,  68  L.. 
ed.  269  (where  it  was  said:  "Botli 
classes  of  transportation  are  within 
the  purview  of  the  evil  to  be  cor- 
rected and.  therefore,  sublect  to  the 
power  of  Congress  to  regulate  Inter- 
state commerce"). 

B0.  See  comstltutiooal  and  statu- 
tory provisions. 

n.  See  infra  this  section  text 
and  notes  82-2. 

82.  Commonwealth  v.  Lioulavllle. 
etc..  R.  Co.,  112  Ky.  75,  84,  66  SW 
158,  23  KyL  1282  (where  it  was  said: 
"Jt  is  suggested  that  the  statute 
which  conferred  upon  the  railroad 
commission  the  night  to  say  when  a 

firosecutlon  shall  be  inaugurated  re- 
ates  to  the  remedy,  and  that  It  was 
competent  for  the  (General  Assembly 
to  enact  it.  It  not  only  relates  to 
the  remedy,  but  wrests  from  courts 
Jurisdiction  to  enforce  the  constitu- 
tional provisions.  The  power  to  say 
when  a  prosecution  shaJl  be  Inaugu- 
rated Ls  the  power  to  say  there  shall 
be  none.  The  power  to  say  there 
shall  be  none  is  the  exact  equivalent 
of  the  power  to  suspend  the  opera- 
tion of  the  sections  of  the  Constitu- 
tion here  in  question"). 

83.  Illinois  Cent.  R.  Co.  v.  Com., 
64  SW  976,  23  KyL  11B9. 

84.  Ky.  St.  g  820,  provides  for 
the  punishment  of  any  common  car- 
rier who  shall  charge  more  for  trans- 
porting passengers  or  property  for 
a  short  than  for  a  long  distance, 
and  provides  that  on  complaint  made 
to  the  railroad  commission  that  any 
carrier  has  violated  the  statute  It 
shall  be  the  duty  of  the  commission 
to  investigate  the  charge,  and.  If  the 
oommisslon 
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recommendatioit  of  the  railroad  commission.^  Bat 
in  a  case  decided  shortly  afterward,  the  opposite 
oonclusion  was  reached  without  any  mention  being 
made  of  the  previous  decision,^  and  this  is  the 
result  reached  by  a  still  later  decision  in  which  the 
court  was  nearly  equally  divided.^'  It  has  also 
been  held  that  this  statute  is  not  inconsistent  with 
the  constitutional  provision  creating  the  offense, 
although  it  omits  the  proviso  of  the  constitution 
authorizing  .the  railroad  commission,  on  application, 
to  relieve  carriei^,  in  special  cases,  from  its  opera- 
tion, since  the  proviso  is  self-executing^  and  this 
provision  in  the  statute  unnecessary A  joint  traffic 
arrangement  by  which  connecting  carriers  haul  from 
a  point  on  one  road  to  a  point  on  another  for  less 
than  the  fixed  carryii^  charges  from  the  same  point 
on  one.  road  to  its  terminus  between  such  points 
does  not  violate  the  statute.^  In  construing  the 
long  and  short  haul  clause  of  the  constitution,  it 
has  been  held  that  the  fact  that  competition  exists 
at  one  point  which  does  not  exist  at  the  other  does 
not  of  itself  constitute  such  a  dissimilarity  of  con- 
ditions as  will  justify  the  carrier  in  chai^ng  more 
for  the  short  than  for  the  long  haul."  The  phrase 
used  in  the  constitution  "substantially  similar  cir- 
cumstances and  conditions"  relates  to  the  actual 
cost  of  transportation."^  Under  a  constitutional 
provision  that  all  railroad  companies  shall  trans- 
port, deliver,  and  haul  "freight  of  the  same  class 
for  all  persons,  associations  or  corporations  from 
and  to  the  same  points  and  upon  the  same  condi- 
tions in  the  same  manner  and  for  the  same  charges 
and  for  the  same  method  of  payment,"  there  can 
be  no  offense  committed,  unless  different  chai^^es 
be  made  for  transporting  freight  of  the  same  class 
from  and  to  the  same  points  and  "upon  the  same 
conditions. "       A  railroad  company  commits  no 


offense  by  cha^^ing  a  lower  rate  of  freight  for  coal 
transported  to  a  manufacturing  establishment  than 
to  a  coal  dealer  not  in  competition  with  the  manu- 
facturer.^ A  constitutional  provision  that  the  attor- 
ney-general shall  institute  proceedings  to  enforce 
the  provisions  of  another  section  of  the  constitu- 
tion prohibiting  common  carriers  from  making  a 
discrimination  in  rates  where  the  conditions  are 
the  same  does  not  exempt  the  carrier  from  indict- 
ment for  violation  of  thrae  provisions.**  Under  the 
constitutional  provision  against  discrimination,  an 
indictment  for  discrimination  in  charges  must  al- 
lege that  the  services  to  the  different  persons  were 
on  the  same  conditions,*"  and  that  the  freight  in 
question  was  of  the  same  class  or  kind  and  not  of 
different  classes  or  kinds.*"  The  points  from  and 
to  which  the  goods  were  shipped  must  be  stated,*' 
and  it  must  allege  that  the  offense  was  willfully 
and  knowingly  committed,  as  the  constitution  makes 
that  an  essential  element  of  the  offense.*'  If  the 
indictment  is  based  on  the  statute,  it  is  not  neces- 
sary that  it  should  state  the  precise  amount  chai^d 
for  the  entire  distance,  nor  that  it  should  state  the 
names  of  the  persons  in  whose  favor  the  discrim- 
ination was  made,  it  being  sufficient  to  state  that 
the  specified  amount  charged  or  received  for  the 
short  distance  was  greater  than  that  cha:i^ed  or 
received  from  persons  generally  for  the  long  dis- 
tance.** Although  it  is  a  condition  precedent  to 
an  indictment  that  the  commission  shall  make  an 
investigation  followed  by  an  order  refusing  to  ex- 
onerate the  accused  from  the  operation  of  the  pro- 
visions of  the  constitution,  an  indictment  stating 
the  circumstances  of  the  offense,  and  reciting  that 
"  defendant  at  said  time  not  having  been  author- 
ized by  the  railroad  commission  of  this  Common- 
wealth to  charge  less  for  a  longer  than  for  a  shorter 


onerate  the  carrier,  an  order  to  that 
effect  shall  be  made,  hut,  if  the  com- 
misaloii  falls  to  exonerate  the  car- 
rier from  the  operation  of  the  stat- 
ute, an  order  to  that  effect  shall  be 
made,  and  It  shall  be  the  duty  of 
the  commission  to  furnish  a  state- 
ment of  the  facts,  with  a  copy  of  its 
order,  to  the  ffrand  Jury,  ''^in  order 
that"  the  carrier  may  be  indicted. 
Illinois  Cent.  R.  Co.  v.  Com.,  €4  SW 
975,   23   KyL  1159. 

8B.    Illinois  Cent,  R.  Co.  V.  Com., 

63  SW  448.  23  KyL  544. 

86.  Illinois  Cent.  R.  Co,  V.  Com., 

64  SW  975.  23  KyL  1159. 

87.  Louisville,  etc.,  R.  Co.  v.  Com., 
in  Ky.  787.  798,  71  SW  910.  24  KyL 
1E>93,  1779  (where  it  was  further 
held  that  an  order  of  the  railroad 
commission,  under  |  820,  failing  to 
exonerate  a  carrier,  and  recommend- 
ing its  indictment  in  specially  named 
cases,  could  not  be  made  the  basis 
of  an  indictment  for  unlawful  dla- 
crimrtnatlon  in  subsequent  shipments. 
In  this  case  it  was  said:  "The  In- 
vestigation of  the  railroad  commis- 
sion, and  an  adverse  decision  by  it 
against  the  railroad,  are  necessary. 
In  every  case,  before  an  indictment 
can  be  had  under  section  820  of  the 
Kentucky  Statutes;  that  no  declara- 
tion of  the  commission  on  the  sub- 
ject of  competition  in  freights  can 
be  projected  Into  the  future,  but 
must  act  alone  on  the  present  and 
the  past"). 

88.  trf>ulsvl1le,  etc..  R.  Co.  v.  Com., 
104  Ky.  226,  46  SW  707,  47  SW  210, 
698.  20  Kyli  1S80.  4S  LRA  541. 

88.  Com.  T.  Chesapeake,,  etc.,  R. 
Co..  72  SW  S61.  24  KyL  1883. 

80.  Louisville,  etc,  R.  Co.  v.  Com., 
106  Ky.  638.  51  SW  164,  1012,  90  Am 
SR  2S6  [aff  183  U.  S.  503.  22  SCt 
96,  46  L.  ed.  2981;  Louisville,  etc.. 
~    ~          -    1.,  1«  ^   


R.  Co.  V.  Com. 


Ky.  226,  46  SW 


707,  47  SW  210.  698.  20  KyL  1380. 
43  LRA  641.  See  LoulavlUe,  etc.,  R. 
Co.  V.  Kentucky,  18S  U.  S.  603,  22 
SCt  96.  46  L.  ed.  298  [off  106  Ky. 
633.  51  SW  164.  1012.  21  KyL  232. 
90  AmSR  236]  (where  the  supreme 
court  of  the  United  States  in  up- 
holding this  construction  of  the  pro- 
vision by  the  state  court  said  that 
a  state  railroad  corporation,  volun- 
tarily formed,  cannot  exempt  itself 
from  the  control  reserved  to  the 
state  by  its  constitution,  and.  If  not 
protected  by  a  valid  contract,  can- 
not successfully  invoke  the  Inter- 
position of  federal  courts,  in  respect 
to  long  haul  and  short  haul  clauses 
in  a  state  constitution,  simply  on 
the  ground  that  the  railroad  Is  pron- 
erty).  See  also  Hutchison  v.  IjouIs- 
ville,  etc.,  R.  Co.,  108  Ky.  615.  57  SW 
215,  63  SW  33.  22  KyL  361.  Com- 
pare rule  under  Interstate  Commerce 
Act  supra  l!  784-786. 

91.  Louisville,  etc.,  R.  Co.  v.  Com., 
104  Ky.  226.  46  SW  707.  47  SW  210, 
598,  20  KyL  1380,  43  LRA  541. 

93.  Louisville,  etc..  R.  Co.  v.  Com., 
106  Ky.  179.  183,  48  SW  416,  20  KyL 
1099.  43  LRA  641. 

93.  Com.  v.  Louisville,  etc.,  R. 
Co.,  68  SW  1103,  24  KyL  509;  Louis- 
ville, etc..  R.  Co.  V.  Com.,  108  Ky. 
628,  57  SW  508,  22  KyL  328.  Com- 
pare decisions  under  the  Interstate 
Commerce  Act  supra  S  782  note  93. 

[a]  Beacon  for  rnle. — In  Louis- 
ville, etc.,  R,  Co.  V.  Com.,  108  Ky. 
628,  638.  67  SW  608,  22  KyL  328, 
It  was  said:  "It  w<lll  not  he  con- 
tended that  the  conditions  must  be 
precisely  th«  same.  That  could 
rarely  happen.  The  application  of 
the  section  la  not  to  be  dented  mere- 
ly because  the  conditions  surround- 
tnfC  the  shipments  are  not  entirely 
the  same.  There  must,  on  the  whole, 
be  a  reasonable.  Just,  and  appreci- 


able difference  in  the  conditions  be- 
fore there  can  be  allowed  a  dlffer- 
ence  in  the  rate.  There  must  be  a 
difference  in  the  conditions  that  ad- 
dresses Itself  to  the  Intelligence  and 
buainess  common  sense  of  the  public, 
and  those  to  whom,  as  triors  under 
the  law,  such  Questions  are  to  be 
determined.  Such  a  difference,  we 
believe,  has  been  shown  to  exdst  In 
these  cases." 

94.  Louisville,  etc..  R.  Co.  v.  Com., 
108  Ky.  628,  633,  67  SW  608.  32  KyL 
328  (where  it  was  said:  'The  well- 
known  and  usual  mode  of  inflicting 
punishment  for  a  violation  of  the 
penal  laws  of  the  State  Is  by  a  trial 
of  the  offender  under  an  Inalctment, 
and,  if  the  radical  ^jhange  claimed 
had  been  intended,  we  think  plainer 
language  would  hav«  been  used.  The 
language  is  not  that  the  Attorney 
General  shall  institute  prosecuUons 
for  the  enforcement  of  tne  penalties 
fixed  for  a  violation  of  these  sec- 
tions, but  that  offlcer  was  to  Insti- 
tute proceedings  to  enforce  the  pro- 
visions of  the  sections"). 

96.  Com.  V.  Chesapeake,  etc.,  R.' 
Co..  72  SW  361.  24  KyL  1888  (hold- 
ing that  an  indictment  is  bad  where 
It  charges  the  hauling  of  freight 
of  the  same  class  between  the  same 

Joints  for  different  persons  for  dlf- 
erent  charges  "and  on  different  con- 
ditions"). 

96.  Louisville,  etc..  R.  Co,  v.  Com., 

105  Ky.  179.  46  SW  702.  48  SW  416. 
20  KyL  1099.  43  LRA  641. 

97.  Louisville,  etc..  R.  Co.  t.  Com., 
108  Ky.  628,  B7  SW  608.  22  Kyl^ 
328. 

98.  Louisville,  etc,  R  Co.  v.  Com.. 

106  Ky.  179,  46  SW  702,  48  SW  416. 
20  KyL  1099,  43  LRA  641. 

99.  Louisville,  etc.,  R.  Co.  v.  Com^ 
104  Ky.  226,  230,  46  SW  707,  47  SW 
210.  698.  20  KyL  1880,  48  LRA  641. 
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distance  for  transportation  of  eoal"  is  stiffieient.^ 
On  the  trial  of  a  prosecution  against  a  rulroad 
company  for  chai^iing  more  for  a  short  than  for  a 
long  haul,  the  report  of  the  railroad  eommission 
that  defendant  had  been  repeated^  gmlty  of  the 
offense  was  admissible  as  evidence ' 

Oregon.  A  statute  of  this  state*  which  makes  it 
an  offense  for  a  railroad  company  to  collect  from 
one  person  for  carrying  more  than  it  demands  from 
another  for  a  like  contemporaneous  service,  and 
which  omits  the  words,  "under  substantially  simi- 
lar circumstances  and  conditions/'  as  used  in  the 
Interstate  Commerce  Law,  after  which  it  was  pat- 
terned, has  been  held  to  apply  to  the  different  hues 
of  an  electric  railroad  company,  although  the  con- 
ditions, such  as  cost,  construction,  etc.,  are  not  the 
same  on  the  several  lines'  - 

New  Eampdiire.  Under  a  statute"  providing  that 
all  persons  shall  have  reasonable  and  equal  terms, 
facilities,  and  accommodations  for  the  transporta- 
tion of  themselves  or  their  property,  an  indictment 
of  a  railroad  company  for  not  affording  reasonable 
transportation  facilities  need  not  allege  that  the 
acts  were  unlawful,  nor  that  the  merchandise  was 
the  property  of  the  person  tryii^  to  transport  it, 
where  it  not  only  uses  the  statutojy  description  of 
the  offense,  but  specifies  the  acts  by  which  it  is 
claimed  that  the  law  has  been  violated* 

[$  1016]  2.  Under  Federal  Statutes.^  The  stat- 
utes of  the  United  States  relating  to  interstate  com- 
merce contain  numerous  provisions  against  unjust 
discrimination  and  declare  that  the  acts  of  discrim- 
ination therein  enumerated  shall  constitute  indict- 
able offenses.  Every  device  that  seeks  to  cover  up 
a  discrimination  is  denounced  by  the  statute.' 

The  second  section  of  the  Interstate  Commerce 
Act  declares  that  a  common  carrier  shall  be  guilty 
of  unjust  discrimination  which  is  unlawful,  if  by 
aoy  special  rate,  rebate,  or  other  device  the  charges 
it  receives  from  any  person  are  a  greater  or  less 
compensation  for  any  services  rendered  or  to  be 
rendered  in  the  transportation  of  passengers  or 
property  than  the  chaises  it  received  from  any 
other  person  for  doing  for  him  a  like  contempora- 
neous service  in  the  transportation  of  a  like  kind 
of  traflBc  under  substantially  similar  circumstances 
and  conditions.  The  offense  under  this  statute  is 
not  confined  to  discrimination  by  means  of  some 
device,  as  of  special  rate  or  drawback,  but  is  com- 
mitted by  directly  giving  different  rates  to  different 
persons.^  An  indictment  under  this  statute  need 
not  all^e  by  what  particular  device  the  discrimina- 
tion was  accomplished.^"  If  the  indictment  alleges 
all  the  details  of  time,  place,  distance,  amount,  and 
kind  of  freight  transported  for  a  designated  person, 
and  then  charges  that  the  service  was  for  a  less  com- 
pensation than  was  received  from  another  person 


named^  "for  doing  for  him  a  like  and  contempora- 
neons  service  in  the  transportation  of  a  like  kind  of 
tnifBe  under  snbstajitial^  similar  ciremustances  and 
conditions,"  tisere  is  a  sufficient  description  of  the 
services  rendered  for  the  person  discriminated 
against.^  An  indictment  whi^  states  that  a  car- 
rier gave  a  rebate  to  one  shipper,  without  stating 
any  instance  in  which  the  carrier  refused  a  like  re- 
bate to  any  other  shipper,  is  defective  as  not  show- 
ii^discrimiuation.^* 

The  third  section  of  the  Intentate  Commerce  Act 
makes  it  unlawful  for  a  carrier  to 'make  or  to  give 
any  undue  or  unreasonable  preference  or  advantage 
to  any  particular  person,  company,  or  locality  in 
any  respect  whatever,  or  to  subject  any  particular 
person,  company,  or  locality  to  any  imdue  or  un- 
reasonable prejudice  or  disadvantage."  Where  tVo 
connecting  lines  agree  on  a  joint  throuEfh  tariff, 
such  joint  tariff,  or  the  share  of  it  which  either 
takes,  is  not  the  standard  by  which  to  determine 
whether  either  line  has  given  an  undue  preference.** 
An  indictment  under  this  section  is  sufficient  if  it 
shows  with  requisite  certainty  that  defendant  has 
committed  an  act  giving  one  shipper  or  class  of 
shippers  an  advantage,  or  subjecting  others  to  a 
disadvantage,  and  need  not  allege  that  the  discrimi- 
nation was  committed  "under  substantially  similar 
circumstances  and  conditions"  as  required  under 
the  fourth  section  relating  to  long  and  short  hauls.*'* 
The  statute  does  not  subject  a  railroad  company  to 
an  indictment  for  failure  or  refusal  to  furnish  switch 
connections  to  a  shipper  handling  interstate  traffic 
for  transportation,  although  such  connections  are 
furnished  to  other  shippers,  where  the  indictment 
does  not  chaige  that  those  demanded  are  reasonably 
practicable  and  could  be  put  in  with  safety,  and  that 
the  shipper  would  furnish  suflScient  business  to 
justify  the  expense  of  their  construction  and  main- 
tenance, nor  that  the  person  or  company  asking  for 
the  same  offered  to  pay  such  portion  of  their  cost 
as  is  usual  and  reasonable.*'  An  indictment  which 
charges  generally  that  defendant  practiced  an  un- 
just discrimination  in  respect  of  the  transportation 
of  property  in  interstate  commerce  by  refusing  to 
furnish  to  a  particular  company  its  proper  and 
rightful  share  and  quota  of  cars  and  motive  power, 
and  by  furnishing  to  other  companies  more  than 
their  respective  shares  and  quota  of  cars  and  motive 
power,  does  not  allege  a  violation  of  that  part  of 
the  section  relating  to  the  giving  of  an  undue  or 
unreasonable  preference  or  advantage  to  any  par- 
ticular person,  company,  or  locality,  or  to  any 
particular  description  of  traffic;*'  nor  does  it  suffi- 
ciently charge  that  defendant  subjected  any  particu- 
lar company  or  any  particular  description  of  traffic 
to  any  undue  or  unreasonable  prejudice  or  disad- 
vanti^,  where  it  alleges  no  facts  showing  the 


1.  Iioutsvllle.  etc.,  R.  Co.  v.  Com., 
104  Ky.  22fl.  230.  46  SW  707.  47  SW 
210,  698.  20  KyL  1380.  43  LRA  641. 

a.  IfOUlavlHe,  etc..  R.  Co.  v.  Com., 
51  SW  167,  21  Kyt,  239. 

X  Railroad  Commifsslon  Law  (L. 
[1907]  p  93  c  33  g  48). 

4.  Portland  R..  etc..  Co.  v.  State 
R.  Commn.,  66  Or.  488.  481,  105  P 
709.  109  P  273. 

5.  N.  H.  Gen.  L.  c.  163  !  2. 

e.  state  V.  Concord  R.  Co.,  59  N. 
H.  85. 

7.  24  U.  S.  Bt  at  L.  879  c  104  |S 
2,  3,  4.  10. 

8.  Vandalla  R.  Co.  v.  U.  S..  226 
Fed.    713.   141  CCA  469. 

9.  U.  S.  V.  Tozer,  S7  Fed.  636,  2 
X.BA  444  and  note.  See  also  supra 
I  7»S. 


[a]  Uke  and  oontemporaaeoni 
mtrnomm^ — It  has  been  held  that  to 
carry  two  barrels  of  su^ar  for  one 
person  on  a  afven  date,  and  to  carry 
one  barrel  of  sugar  for  another  per- 
son between  the  same  points  over 
the  same  route  two  days  later  are 
contemporaneoufi  and  like  services 
within  the  meaning  of  5  2.  U.  S.  v. 
Tozer,  39  Fed.  369.    See  also  supra 

1  792. 

10.  U.  S.  V.  Toser,  37  Fed.  636, 

2  LRA  444. 

11.  U.  S.  V.  ITecourser,  82  Fed. 

302. 

18.  U.  S.  V.  Hanley,  71  Fed. 
672. 

18.  See  Tozer  v.  IT.  S..  62  Fed. 
917  [diet  Waters  Pierce  Oil  Co.  v. 
Texaa,  211  U.  8.  8«,  29  SCt  220,  63 


L.  ed.  417;  U.  S.  v.  Vacuum  OH  Co., 
153  Fed.  698]  (where  It  weS'  eald 
that  this  section  ds  Indefinite  and 
uncertain,  and  that  a  conviction  for 
Its  violation  cannot  be  sustained 
where  the  criminality  is  made  to  de- 
pend on  whether  the  jury  thlnka  a 
preference  reasonable  or  unreaeon- 
able). 

14.  Tozer  v.  U.  S.,  B2  Fed.  917 
[foil  Parsons  v.  Chlcaso.  etc..  R.  Co.. 
63  Fed.  903.  11  CCA  489  faff  167  U.  S. 
447,  17  set  887,  42  L.  ed.  231)].  See 
also  supra  S  788. 

16.  U.  S.  v.  Toier,  87  Fed.  686, 
2  LRA  444. 

16.  U.  S.  V.  Baltimore,  etc.,  R. 
Co..  158  Fed.  997. 

IT.  U.  S.  V.  Baltimore,  etc.,  R.  Co.. 
162  Fed.  997. 
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rightful  share  or  quota  of  ears  and  motive  power  to 
which  the  company  charged  to  have  been  so  preju- 
diced was  entitled,  or  that  such  company  at  the 
time  chained  was  prepared  to  make  shipments  and 
tendered  the  same  and  made  demand  for  cars  and 
motive  power  for  their  transportation  in  interstate 
commerce.^* 

The  fourth  section  of  the  Interstate  Commerce 
Act  known  as  the  long  and  short  haul  clause  does 
not  apply  to  a  case  where  the  short  haul  rate  is  a 
combination  of  the  local  rates  of  two  connecting 
lines,  and  the  lower  long  haul  rate  is  a  joint  rate 
made  by  the  two  lines  acting  together.*'  And  an 
indictment  alleging  that  the  share  of  the  joint  rate 
taken  by  one  company  is  less  than  its  local  rate  for 
a  short  haul  is  bad.''"'  An  agent  of  a  railroad  com- 
pSny  who  merely  collects  freights  or  makes  out 
bills  of  lading  and  has  nothing  to  do  with  fixing 
the  rate  is  not  indictable  for  violation  of  this  sec- 
tion of  the  statute,'*  except  where  guilty  knowledge 
is  brought  home  to  him."  But  agents  or  employees 
of  whatever  rank  who  knowingly  aid  and  abet  in 
the  execution  of  an  unlawful  contract  are  criminally 
liable.** 

[$  1017]  F.  Giving  Rebates.^  The  present 
statute  relating  to  rebates,  known  as  the  Hepburn 
Act,  provides  that  every  person  or  corporation, 
whether  carrier  or  shipper,  who  shall  knowingly 
offer,  or  give,- or  solicit,  or  receive  any  rebates  from 
the  published  and  filed  rates,  shall  be  deemed  guilty 
of  a  misdemeanor  and,  on  conviction,  shall  be  pun- 
ishable by  fine.^  This  statute  amends  a  jirevious 
statute  on  the  subject  nearly  the  same  in  its  pro- 
visions, known  as  the  Elkins  Law,  and  contains  the 
further  provision  that  "ail  laws  and  parts  of  laws 
in  conflict  with  the  provisions  of  this  ilct  are  hereby 
repealed,  but  the  amendments  herein  provided  for 
shall  not  affect  causes  now  pending  in  the  courts  of 


the  United  States,  but  such  causes  shall  te  prose- 
cuted to  a  conclusion  in  the  manner  heretofore 
provided  by  law."^  The  right  to  prosecute  for 
any  prior  offense,  under  the  Elkins  Act,  committed 
before  the  going  into  effect  of  the  Hepburn  Act  is 
not  lost  by  reason  of  its  adoption."'  A  shipment 
between  two  points  in  a  state  which  passes  over 
lines  of  road  running  through  other  states  is  an 
interstate  shipment  within  the  meaning  of  the 
Elkins  Act.^ 

Elements  of  offense.  Up  to  the  present  time  most 
of  the  prosecutions  are  based  on  the  Elkins  Act, 
the  provisions  of  which  are  set  out  below.^  An 
essential  element  of  the  offense  under  this  act  is 
the  offering  or  giving  of  rebates  from  the  published 
and  filed  rates  for  transportation  of  property  by  a 
carrier  engaged  in  interstate  commerce,**  and  the 
offense  of  rebating  consists  in  purjKraely  doing  the 
thing  prohibited  by  statute;^*  but  it  is  sufficient  to 
constitute  the  offense  if  the  act  was  done  know- 
ingly, although  without  any  evil  motive."*  A  car- 
rier "knowingly"  grants  an  unlawful  concession 
contrary  to  the  Hepburn  amendment  if  it  or  its 
agents  have  willfully  or  intentionally  remained  .in 
ignorance  of  the  facts  rendering  the  rate  unlaw- 
ful." In  a  prosecution  for  rebating  by  applying 
transit  rates  to  certain  outbound  shipments,  the 
fact  that  the  agents  who  executed  such  otttbonnd 
transactions  did  not  know  that  the  goods  were  not 
entitled  to  the  transit  rate  does  not  show  that  de- 
fendant carrier  did  not  knowingly  make  the  re- 
bates." It  is  necessary  only  to  prove  that  the 
favored  shipper  has  had  his  property  transported  at 
a  less  rate  than  that  published  and  filed.'''  Payment 
by  the  carrier  of  rebates  stipulated  in  the  contract 
of  shipment  or  a  refund  of  part  of  the  le^l  rate 
completes  the  offense  of  giving  rebates."  Eveir 
device  that  se^s  to  cover  up  a  rebate  is  prohibited^ 


18.  U.  S.  V.  Baltimore,  etc.,  R. 
Co.,  163  Fed.  997. 

19.  U.  S.  V.  Mellen.  53  Fed.  229 
[foil  Chicago,  etc.,  R.  Co,  v.  Osborne, 


i2  Fed.  912,  3  CCA  347]  (conetrulng 
S.  St.  at  L.  p  379). 
U.  S.  V.  Mellen,  63  Fed.  229. 


24  U.  S.  St.  at  L. 

ao.  _ 

ai.  U.  S.  V.  Mellon,  63  Fed.  229; 
U.  S.  V.  Michigan  Cent.  R.  Co.,  43 
Fed.  2S. 

aa.    u.   S.  V.   Michigan  Cent.  R. 

Co.,  43  Fed.  26. 

as.  U.  S.  V.  Michigan  Cent.  R. 
Co.,  43  Fed.  26. 

a4.    See  also  supra  SS  792-946  et 

^^Ss.    Act  June  29,  1»06  (34  U.  S.  St 

at  L.  584). 

36.  Act  June  29,  190«  (34  V.  8. 
St.  at  L.  595  c  3591)  S  10. 

87.  Great  Northern  R.  Co.  v.  U. 
S.,  208  U.  S.  452,  465,  466,  28  SCt  313. 
52  C.  ed.  567  (The  court  sets  out 
the  provisions  of  the  U.  S.  Rev.  St. 
i  13,  which  are  BiS  follows:  "The  re- 
peal of  any  statute  shall  not  have 
the  efTect  to  release  or  extinguish 
any  penalty,  forfeiture,  or  liability 
Ineurred  under  such  statute,  unless 
the  repeating  act  shall  so  expressly 

frovlde,  and  such  statute  shall  be 
reated  as  still  remaining  in  force 
for  the  purpose  of  sustaining  any 
proper  action  or  prosecution  for  the 
enforcement  of  such  penalty,  for- 
feiture, or  liability."  and  considers 
it  .In  connection  with  the  provision 
quoted  In  the  text  and  says;  "Clear- 
ly, the  mere  repeal  of  conflfeting 
laws  4s  In  no  way  repugnant  to  the 
provisions  of  3  13  of  the  Revised 
Statutes,  and.  therefore,  standing 
alone,  leaves  no  room  for  contending 
that  the  enactment  of  the  Hepburn 
law  destroyed  the  effect  of  8  13.  The 
difficulty  of  construction,  if  any. 
arises  from  the  words  following  the 
general   repealing   clause,    "but  the 


amendments  herein  provided  for 
shall  not  affect  causes  now  pending 
in  the  courts  of  the  United  Stetes, 
but  such  cftuses  shall  be  prosecuted 
to  conclusion  In  the  manner  hereto- 
fore provided  by  law.'  These  words, 
we  tmnk,  do  not,  expressly  or  by 
fadr  Implication,  conflict  with  the 
general  rule  established  by  S  13, 
Rev.  Stat,,  eince  by  tbelr  very  terms 
they  are  concerned  with  the  applica- 
tion to  proceedings  pending  In  the 
courts  of  the  United  States  of  the 
new  methods  of  procedure  created 
by  the  Hepburn  law.  Any  other 
construction  would  necessitate  ex- 
punging the  words  'shall  be  prose- 
cuted to  a  conclurton  in  the  manner 
heretofore  provided  by  law'");  U.  S. 
v.  Chicago,  etc.,  R.  Co..  161  Fed.  84 
[aff  162  Fed.  836,  90  CCA  211  (cer- 
tiorari den  212  U.  S.  579,  29  SCt  689. 
53  L.  ed.  ees)}. 

S8.  U.  S.  V.  Delaware,  etc..  R.  Co., 
152  Fod.   269.     See  also  Commerce. 

[a]  In  rapport  of  tUs  t1*w,  it  was 
said:  "The  defendant's  road  passes 
through  New  Jersey.  Pennsylvania, 
find  New  York,  Neither  of  those 
states  alone  could  regulate  the 
transportation  of  merchandise  over 
any  part  of  the  line  except  that 
which  was  situated  within  that  state. 
Transportation  upon  such  a  road, 
therefore,  camnot  be  efflctently  regu- 
lated at  all  unless  It  is  regulated 
by  the  United  States.  .  The 
simplest  theory  Is  that  as  soon  as 
merchandise  Is  carried  from  one 
state  into  another  it  becomes  Inter- 
state commerce."  U.  S.  v.  Delaware, 
etc.  R.  Co..  152  Fed.   269,  271. 

ao.  "It  shall  be  unlawful  for  any 
person,  persons,  or  corporation  to 
offer,  grant,  or  give  or  to  solicit, 
accept,  or  receive  any  rebate,  con- 
oesRion,  or  discrimination  in  respect 
of  the  transportation  of  any  prop- 


erty in  Interstate  or  foreign  com- 
merce by  any  common  carrier  sub- 
ject to  said  Act  to  regulate  com- 
merce and  the  Acts  amendatory 
thereto  whereby  any  such  property 
shall  by  any  device  Whatever  be 
transported  at  a  less  rate  than  that 
named  In  the  tariffs  published  and 
filed  by  sueh  carrier,  as  Is  required 
by  said  Act  to  regulate  commerce 
and  the  Acts  amendatory  thereto,  or 
whereby  any  other  aidvantage  Is 
given  or  discrimination  is  practiced. 
,  .  ,  Every  violation  of  this  sec- 
tion shall  be  prosecuted  in  any  court 
of  the  United  States  having  jurisdic- 
tion of  crimes  within  the  district  In 
which  «uch  violation  was  committed 
or  through  which  the  transportation 
may  have  been  conducted."  S3  U.  S. 
St,  at  1.1.  847  c  708. 

30.  Chicago,  etc.,  R.  Co.  v.  U.  S., 
162  Fed.  836,  90  CCA  211  [certiorari 
den  212  U.  S.  579.  29  SCt  689,  63  L. 
ed,  6691. 

31.  New  York  Cent.,  etc,  R.  Co. 
V.  U.  S.,  212  U.  S.  481,  29  SCt  304,  63 
L,  ed,  613;  Atchison,  etc.,  R.  Co,  v. 
U,  S.,  170  Fed.  250.  96  CCA  446  (hold- 
ing that  intent  Is  of  the  essence  of 
the  offense,  and  that  the  act  of  the 
carrier  must  have  b«en  wlllfullr 
done). 

33.  Chicago,  etc.,  R.  Co.  v.  U.  S.. 
162  Fed,  835,  90  CCA  211  [aff  151 
Fed,  84,  and  certiorari  den  212  U.  S. 
579.  29  SCt  68fl,  fiS  L.  ed.  65S1. 

33.  U.  S.  v.  Erie  R.  Co.,  222  Fed. 
444, 

34.  Grand  Rapids,  etc.,  R.  Co.  v. 
U.  S..  212  Fed.  677,  129  CCA  113. 

35.  Chicago  R.  Co.  v.  U.  S..  156 
Fed.  658,  84  CCA  324,  26  I.RANS  ESI 
[aff  148  Fed.  64G.  and  aff  212  U.  S. 
663.  29  SCt  689.  53  L.  ed.  663]. 

36.  U,  S.  v.  New  York  Cent.,  etc. 
R.  Co..  212  U.  S.  481.  500.  29  SCt  304. 
309,  63  L.  ed.  613.  624  [aff  146  Fed. 


Forlatar  easMi,  Oanlopmrnta  and  ekuiffM  in  the  law  see  cumulative  Annotations,  same  title,  pM^and  note  numbor. 
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provided  the  property  is  thereby  transported  at  less 
than  the  tariff  rate."  That  the  full  tariff  rate  is 
collected  at  the  time  of  transportation  does  not  n^- 
ative  the  possibility  of  a  rebate  in  respect  thereto, 
as  the  rebate  may  be  in  a  lump  cash  sum  in  advance,'^ 
or  by  later  or  earlier  indirect  payments.™  The  pay- 
ment of  a  rebate  after  the  statute  went  into  effect, 
but  on  shipments  of  property  transported  prior  to 
its  enactment,  is  comprehended  by  its  provisions.*" 
Who  liaMe.  Corporations  engaged  in  interstate 
commerce  as  well  as  their  agents  are  subject  to  the 
provisions  of  the  act,*^  and  a  carrier  can  be  prose- 
cuted for  the  offense  of  rebating  where  it  is  a  party 
to  a  published  joint  rate,  although  it  has  not  filed 
or  published  the  same.*'  It  is  not  essential  to  the 
commission  of  the  offense  of  giving  a  concession 
from  a  through  rate  over  connectii^  lines  of  rail- 
roads that  the  rate  should  be  a  joint  one  as  estab- 


lished by  all  the  earners  and  published  and  filed 
with  the  interstate  commerce  commission.*^ 

Defenses.  It  is  no  defense  to  a  prosecution  for 
granting  rebates  that  defendant  treated  all  shippers 
of  the  same  class  of  property  for  the  same  destina- 
tion alike,**  or  that  defendant  acted  in  the  honest 
belief  that  the  rebate  was  lawful,*"  or  that  com- 
peting roads  granted  like  concessions,  and  that  de- 
fendant was  compelled  to  do  the  same  in  order  to 
receive  its  fair  share  of  the  business.*^  So  the  fact 
that  the  rebate  is  paid  to  another  than  the  shipper 
is  immaterial,  although  a  payment  which  is  but  a 
commission  for  obtainii^  busineBS  for  the  carrier 
is  not  within  the  statute.*^ 

Namber  of  offenses.  Each  payment  of  a  rebate 
constitutes  only  one  offense,  although  it  may  eover 
more  than  one  shipment.** 


298];  Central  of  Georgia  R.  Co.  v. 
Curtlfi,  16  Ga.  A.  716,  B2  SE  318. 

[a]  Bnla  ap^lsd. — A  grain  com- 
pany inade  certain  shipments  of 
^ram  over  defendant's  road  from 
Minneapolis  to  Milwaukee  to  the 
grain  company's  brokers  who  re- 
ceived the  constgnments,  paid  the 
freight,  and  afterward  sold  the  grrain 
for  the  shipper's  account.  Thereaf- 
ter the  grain  company  presented  to 
defendant  the  receipted  freight  bills 
paid   by  the  consignees  vrlth  other 

Fiapers,  on  which  defendant  accord- 
ng  to  a  preSxistlng  agreement  re- 
funded elevator  charges  to  the  grain 
company.  It  was  held  that  defend- 
ant at  the  time  it  paid  such  rebate 
had  actual  knowledge  that  the  freight 
had  been  paid  by  the  consignees  act- 
ing for  the  gram  company,  and  that 
such  facts  therefore  sustained  an 
Indictment  charging  the  railroad 
company  with  paying  a  rebate  to  the 
grain  company  from  freight  charges 
before  then  "received  from  the  grain 
company,"  Wisconsin  Cent,  R.  Co. 
V.  U.  S..  169  Fed.  76.  78.  94  CCA  444. 

37.  See  cases  infra  this  section; 
and  Vandalla  R.  Co.  v.  U.  S.,  226  Fed. 
713,  141  CCA  469. 

[a]  Sol*  ajniUed. — (1)  A  contract 
by  which  a  railroad  company  leased 
premises  to  a  shipper  for  leas  than 
their  rental  value,  as  a  means  of 
granting  to  the  lessee  a  rebate  or 
concession  from  Its  published  rates, 
is  invalid.  Cleveland,  etc.,  R,  Co,  v. 
Hirach,  204  Fed.  849,  123  CCA  146. 
(2)  Private  tracks  built  by  the  owner 
of  a  packing  plant  on  its  own  prop- 
erty, extending  from  a  connection 
with  the  tracks  of  a  belt  line  rail- 
road company  to  and  around  its 
buildings,  and  used  in  loading  cars 
for  shipment,  are  not  a  part  of  the 
railroad  system,  but  plant  facilities, 
and  the  refunding  by  a  railroad  com- 
pany which  made  and  published  a 
schedule  of  through  rates,  Including 
the  belt  line  charge,  of  one  dollar  per 
car  to  such  packing  company  on  ship- 
ments made  by  it  and  paid  for  at 
the  scheduled  rate,  on  the  eround 
that  It  was  a  payment  for  the  use 
of  such  private  tracks,  thus  making 
the  rate  charged  one  dollar  per  car 
less  than  that  published  and  charged 
to  shippers  generally  from  the  same 
point,  constituted  the  giving  of  a 
rebate  in  violation  of  the  Glkins  Act. 
Chicago,  etc.,  R.  Co.  v.  U.  S..  156  Fed. 
558,  84  CCA  324,  26  L.RANS  651  faff 
U8  Fed.  646,  and  afE  212  U.  S.  663, 
29  set  689,  53  1..  ed.  653].  (3)  Where 
an  interstate  carrier  returned  to  a 
shipper  of  grain  after  payment  of 
the  freight  an  amount  equal  to  ele- 
vator charges  at  the  point  of  ship- 
ment, and  the  carrier  had  not  pub- 
lished or  filed  any  schedule  showing 
that  It  had  absorbed  such  elevator 
charge  as  a  part  of  Its  rate  between 
the  points  In  question,  the  carrier 
was  guilty  of  granting  rebates.  Wis- 
consin Cent.  R.  Co.  v.  IT.  S.,  169  Fed. 
76.  94  CCA  444. 

38.  Vandalla  R.  Co.  v.  U,  S.,  226 
Fed.  713,  141  CCA  469  (construing 
Hepburn  Act). 


39.  Vandalla  K.  Co.  v.  U.  S..  226 
Fed.  713,  141  CCA  469  (construing 
Hepburn  Act). 

40.  Now  York  Cent.,  etc.,  R.  Co. 
V.  U.  S..  212  U.  S.  500.  29  SCt  309.  S3 
L.  ed.  624  [aff  14G  Fed.  298]  (con- 
struing Elklns  Act). 

"Manifestly  the  act  does  not  refer 
alone  to  the  transportation  of  the 
property,  although  that  Is  an  essen- 
tial element  of  the  offense,  but  the 
thing  aimed  at  Is  the  giving  or  re- 
ceiving of  a  rebate  whereby  the 
property  shall  be  transported  at  less 
than  the  rates  named  in  the  pub- 
lished tariffs.  It  Is  the  transaction 
of  giving  or  receiving  the  rebate, 
etc,  with  the  effect  that  the  goods 
of  the  shipper  thus  preferred  shall 
be  transported  at  a  reduction  from 
the  published  rated,  which  Is  penal- 
ized.'* New  York  Cent.,  etc.,  R.  Co. 
V.  U.  S.,  212  U.  S.  500,  605,  29  SCt 
309,  63  L..  ed.  624. 

41.  New  York  Cent.  etc..  R.  Co.  v. 
U.  S..  212  U.  S.  481,  495,  29  SCt  304, 
6S  Li.  ed.  613  (where  the  court 
said:  "It  la  a  part  of  the  public 
history  of  the  times  that  statutes 
against  rebates  could  not  be  effectu- 
ariy  enforced  so  long  as  individuals 
only  were  subject  to  punishment  for 
violation  of  the  law,  when  the  giv- 
ing of  rebates  or  concessions  enured 
to  the  benefit  of  the  corporations  of 
which  the  Individuals  were  but  the 
Instruments.  This  situation,  devel- 
oped In  more  than  one  report  of  the 
Interstate  Commerce  Commission, 
was  no  doubt  influential  In  bringing 
about  the  enactment  of  the  Elkins 
Law.  making  corporations  criminally 
liable.  ,  .  .  We  see  no  valid  objec- 
tion in  law.  and  every  reason  In  nub- 
ile policy,  why  the  corporation  which 
I^roflts  by  the  transaction,  and  can 
only  act  through  its  agents  and  of- 
ficers, shall  be  held  punishable  by 
fine  because  of  the  knowledge  and 
Intent  of  Its  agents  to  whom  it  has 
intrusted  authority  to  act  in  the  sub- 
ject-matter of  making  and  fixing 
rates  of  transportation,  and  whose 
knowledge  and  purposes  may  well 
be  attributed  to  the  corporation  for 
which  the  agents  act"). 

42.  U.  S.  v.  New  York  Cent.,  etc.,  R 
Co..  212  U.  S.  609.  515,  29  SCt  313,  53 
L.  ed.  629  [rev  157  Fed.  393]  (where 
the  court  said:  "The  statute  specific- 
ally provides  that  the  nubllshed  rate 
shall  be  conclusively  deemed  in  any 

Cirosecutlon  under  the  act  to  be  ,Ihe 
egal  rate  as  against  the  carrier  who 
files  the  same,  or  'participates  In 
any  rates  so  filed  and  published'; 
and  the  section  further  provides  that 
any  departure  from  such  rate,  which 
would  Include  rates  either  published 
or  participated  In,  shall  be  deemed 
to  be  an  offense  under  the  act.  This 
part  of  the  first  section  of  the  El- 
kins act  was  evidently  enacted  with 
a  view  to  meeting  the  very  situation 
developed  In  this  case,  wherein  a 
Joint  rate  has  been  established  bind- 
ing upon  all  who  are  parties  thereto, 
and  has  been  filed  by  one  of  the  par- 
ticipating carriers"). 

[a]    nins  a  carrier  which  accepts 


and  carries  an  Interstate  shipment 
on  a  through  bill  of  lading,  openly 
charging  the  sum  of  the  published 
local  rates  between  the  points  named 
therein,  thereby  creates  a  through 
rate  and  accepts  the  published  ag- 
gregate as  the  lawful  through 
charge,  and  any  rebate  given  there- 
from is  a  violation  of  the  Elklns 
Act.  U.  S.  v.  Great  Northern  R.  Co.. 
167  Fed.  288  [app  dism  214  U.  S.  630 
mem,  29  SCt  698  mem,  53  L.  ed. 
1070  mem]. 

43:  Chicago,  etc.,  R.  Co.  v.  U.  S., 
167  Fed.  830,  833.  85  CCA  194.  197 
[aff  209  U.  S.  90.  28  SCt  439.  52  I., 
ed.  698]  (construing  Blkins  Act,  and 
where  It  was  said:  "By  failing  to 
establish  or  concur  in  a  Joint  through 
rate  for  trafilc  accepted  for  Inter- 
state transportation,  each  participat- 
ing carrier  impliedly  asserts  that  the 
rate  which  it  has  duly  established, 
published,  and  filed  for  Its  own  line 
shall  be  a  component  part  of  the 
through  rate  to  be  charged.  It  la 
competent  for  carriers,  if  conditions 
justify  it.  to  make  their  proportions 
of  a  through  rate  less  than  the  local 
charges  upon  their  own  lines,  but  in 
doing  so  they  should  observe  legal 
methods,  and  If  no  action  to  that 
end  is  taken  they  In  effect  adhere 
to  the  rates  established,  published, 
and  filed  by  them  as  applying  not 
only  to  local  but  to  through  trafilc. 
The  initial  carrier  which  receives 
traffic  and  Issues  a  bill  of  lading  to 
ultimate  destination  should  be  held 
to  have  done  so  In  view  of  the  only 
rates  which  Its  connections  are  au- 
thorized by  law  to  charge"). 

44.  Chicago,  etc.,  R.  Co.  v,  U.  S.. 
162  Fed.  835.  90  CCA  211  [certiorari 
den  212  U.  S.  679.  29  SCt  689,  63  L. 
ed.  669]  (where  it  was  said  that  this 
might  be  Important  or  conclusive  on 
a  charge  of  discrimination,  but  could 
have  no  bearing  in  a  prosecution  for 
violation   of   another   and  different 

g revision  of  the  statute,  under  the 
Ilk  ins  Act). 

46.  New  Jersey  Cent.  R.  Co,  v,  U, 
S..  229  Fed.  501,  143  CCA  569  (con- 
struing Hepburn  Act);  Chicago,  etc., 
R.  Co.  V.  U.  S..  162  Fed,  835,  90  CCA 
211  [certiorari  den  212  U.  S.  679,  29 
SCt  689.  63  L.  ed.  659]  (conatrulng 
Elkins  Act). 

48.  U.  S,  V,  Chicago,  etc.,  R,  Co., 
161  Fed.  84  [aff  162  Perf.  835.  90  CCA 
211;  certiorari  den  212  U.  S.  679.  29 
SCt  689,  53  L.  ed.  659]  (construing 
Elklns  Act), 

47.  U.  S.  v.  Delaware,  etc.,  R.  Co.. 
152  Fed.  269  (construing  Elkins  Act). 

40.  U.  S.  v.  Bunch,  166  Fed.  736; 
U.  S,  v.  Stearns  Salt,  etc..  Co..  165 
Fed.  736  (both  decided  under  Elkins 
Act). 

[a]  Thna  (1)  where  defendant 
was  indicted  for  receiving  a  conces- 
sion, rebate,  and  discrimination  on 
twenty  shipments  of  lumber,  but  It 
appeared  that  there  were  only  six 
rebate  settlements  with  the  carrier, 
defendant  was  guilty  of  but  six  of- 
fenses. U.  S.  V.  Stearns  Salt.  etc.. 
Co..  165  Fed.  736.  (2)  Defendant  In- 
terstate carrier  was  Indicted  for  re- 
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Indictmoit.**  Inaamnoh  as  the  object  of  the  stat- 
ute is  to  make  the  act  of  lebaiing  one  of  the  corpo- 
ration as  well  as  of  the  agent,  and  to  include  both 
within  the  provisions  and  restrictions  of  the  statute, 
the  corporation  and  its  agents  may  be  prosecuted 
for  the  same  offense  in  one  indiotment.'"  An  indict- 
ment charging  a  railroad  company  with  the  grant- 
ing of  a  concession  to  a  shipper  must  specifically 
set  forth  the  nature,  and,  if  possible,  the  amount  of 
the  concession,  and  point  out  what  particular  tariff 
chazges  the  railroad  company  violated  and  failed 
to  observe  in  makii^  the  concession."  The  indict- 
ment need  not  all^  the  methods  or  d^ices  re- 
sorted to  to  avoid  the  law,  as  the  device  constitutes 
no  part  of  the  offense;"  nor  is  it  necessary  to  allege 
a  prior  agreement  for  a  rebate,  it  being  sufficient 
to  allege  that  defendant  received  the  legal  rate  and 
paid  the  shipper  a  certain  rebate.'"  The  indictment 
need  not  allege  the  name  of  the  agent  by  whom  the 
concession  was  givcn.'^  A  description  of  the  act 
charged  as  having  been  done  unlawfully  and  will- 
fully is  sufficient  in  chai^ng  intent.""  Wliere  the 
offense  charged  is  giving  the  shipper  a  through 
transportation  of  property  between  two  points  at 
loss  than  the  lawful  rate,  the  indictment  is  not 
insufficient  because  it  docs  not  aver  the  through 
rate,  if  it  states  the  amount  of  the  concession  and 
that  it  was  given  from  the  lawful  rate  over  a  cer- 
tain part  of  the  route,  which  rate  is  also  given." 
An  indictment  is  not  rendered  insufficient  in  describ- 
ing an  aUc^d  rebate  by  failure  to  use  the  word 
"concession.""  The  indictment  need  not  negative 
exceptions  to  conditions  or  circumstances  which 
might  render  the  payment  legal,  this  being  a  matter 


of  defense.""  A  chai^  that  a  earner's  codefendant 
as  its  agent  granted  an  'unlawful  concession  does 
not  amount  to  a  ehai^  that  the  carrier  granted 
the  concession  through  that  agent  so  that  it  cannot 
be  convicted  if  the  agent  is  acqoitted.""  . 

Pleading  and  proof.  It  is  not  nccossary  to  prove 
the  exact  amount  chafed  to  havo  been  given  as 
rebates,  as  the  precise  mean:)  alleged  are  not  of  the 
essence  of  the  ofEenae;  it  is  sufficient  if  substantial 
amounts  are  proved.^  Where  a  carrier  is  ehorg^ 
witii  rebating  .in  applying  transit  rates  to  certain 
so-called  outbound  local  shipments,  evidence  of  the 
carrier's  acts  concerning  inbound  shipments  dis- 
closing a  scheme  calculated  to  conceal  and  carry  out 
the  offense  charged  in  the  indictment  is  admissible.'^ 
Where  the  indictment  contains  a  number  of  counts, 
each  charging  the  gmnting  of  a  concession  consist- 
ii^  in  failure  to  collect  the  demurrage  charge  fixed 
by  its  published  schedule  of  rates  on  a  single  car- 
load shipment,  it  will  be  supported  as  to  any  one 
count  by  proof  that  at  a  single  settlement  between 
defendant  and  the  shipper  after  all  the  shipments 
charged  had  been  made  defendant  made  a  conces- 
sion to  the  demurrage  charges  on  all  of  the  cars." 

Evidence  tending  to  show  lack  of  intent  to  grant 
a  concession  to  a  shipper  is  admissible." 

Instmctioiu.  The  statement  of  the  court  after 
setting  out  the  language  of  the  act  and  discussing 
the  alie^tions  as  to  a  device  and  the  intention  of 
the  parties,  to  the  effect  that  the  indictment  con- 
cluded with  a  charge  that  defendant  throi^  the 
device  named  unlawfully  gave  a  rebate  to  a  named 
shipper  in  the  transportation  of  property  in  inter- 
state commerce,  was  not  objectionable  as  allowing 


bating  in  applying  transit  rates  to 
fourteen  local  shipments  of  lumber. 
The  Indictment  contained  a  aeparate 
count  for  each  shipment,  and  It  ap- 
peared that  each  outbound  carload 
■was  transported  under  a  distinct 
shipping  order  which  was  accompa- 
nied by  a  receipted  bill  called  "ex- 

Eense  bill"  for  freight  charges  which 
ad  previously  been  pala  by  the 
shipper  on  an  Inbound  shipment, 
which  bill  was  made  the  basis  of  a 
transit  shipment  of  the  outbound 
carload.  Each  refund  was  paid  by 
a  draft  in  the  month  succeeding  the 
shipment,  eiCcept  one  which  was  paid 
the  second  succeeding  month,  and 
four  of  the  payrnents  each  Included 
two  carloads.  Each  of  the  four  ship- 
ments, however,  were  made  to  dif- 
ferent consignees,  except  two  which 
were  made  on  different  dates.  It 
was  held  that  the  joinder  of  pay- 
ments WHS  a  mere  matter  of  conveni- 
ence. Intended  to  be  divided  appro- 
priately and  applied  to  the  transac- 
tions to  which  they  respectively  be- 
longed; and  hence  the  trial  court 
properly  held  that  there  were  four- 
teen and  nnt  ten  separate  offenses 
and  assessed  the  punishment  accord- 
ingly. Grand  Rapids,  etc.,  R,  Co,  v. 
U.  S..  212  Fed.  677,  129  CCA  113  (con- 
struing Hepburn  Act). 

49.  [a]  Form  of  indiotmeut, — 
U.  S.  V.  New  Yorli  Cent.,  etc.,  R.  Co.. 
146  Fed.  298  [aPf  212  U.  S.  481.  2ft  SCt 
a04.  S3  L.  ed.  613.  and  aft  212  U.  S. 
600,  29  set  S09,  63  U  ed.  624]. 

BO.  New  York  Cent.,  etc.,  R.  Co,  v. 
U.  S..  212  U.  S.  481,  29  SCt  304.  63  L. 
ed.  613;  IT.  S.  v.  New  Tork  Cent.,  etc., 
R.  Co.,  148  Fed.  298  [aff  212  TT.  8. 
481,  29  SCt  804.  63  T,.  ed.  613,  and  aff 
212  U.  8,  500,  29  SCt  309.  63  I...  ed. 
324]  (both  decided  under  Biklns 
Act). 

Bl.  U.  8.  V.  Philadelphia,  etc..  R. 
Co..  1S4  Fed.  R43  [aff  188  Fed.  879. 
110  CCA  618]  (construing  Blklns 
Act). 

M.  Grand  Rapids,  etc.,  R.  Co.  v. 
U,  S.,  212  Fed.  577,  129  CCA  113 
(construing  Hepburn  Act);  Chicago, 


etc.,  R.  Co.  V-  U.  S.,  162  Fed.  836.  90 
CCA  211  [afr  161  Fed.  84,  and  cer- 
tiorari den  212  U.  S.  679,  29  SCt  689, 
63  Li.  ed.  659]  (construing  Slklns  Act 
and  holding  tnat  it  is  sumclent  where 
it  avers  the  kind  of  property  shipped, 
the  time  and  place  when  and  where 
shipped,  the  consignee,  the  existing 
legal  tariff  for  such  shipment,  the 
payment  thereof  by  the  shipper,  the 
subsequent  payment  of  the  rebate  by 
the  carrier  to  the  shipper,  and  the 
time  and  amount  of  suonjiayment); 
Armour  Packing  Co.  v.  U.  S.,  161  Fed. 
1,  82  CX:A  135.  14  L.RANS  400  [aff 
209  V.  S.  5fi,  28  set  428.  62  L,.  ed. 
681]  (construing  Etkins  Act). 

53.  U.  S.  V.  Chicago,  etc.,  R.  Co.. 
161  Fed.  84  {art  162  Fed.  83iv,  90  CCA 
211,  certiorari  den  212  U.  R.  679.  29 
SCt  689,  63  Ij.  ed.  659]  (construing 
Elklns  Act). 

54.  U.  S.  V.  Er'o  R.  Co.,  222  Fed. 
444  (construing  Hepburn  Act,  and 
where  it  was  said  that  a  company's 
knowledge  is  the  sum  of  the  knowl- 
edge of  all  its  agents,  although  the 
trftna^ctlon  is  executed  by  oiuy  one 
of  them). 

B9.  U.  S.  V.  Pelaware.  etc.,  R.  Co.. 
152  Fed.  269  (where  It  was  said, 
however,  that,  if  the  prosecution  was 
brought  uider  the  llenburn  amend- 
ment, it  would  be  necessary  to  allege 
that  the  rebates  were  given  "know- 
ingly"). 

[a]  mOlotmeat  helA  snlDclent  as 
to  averment  of  Intent. — An  indict- 
ment against  a  railroad  company  and 
the  agent  of  certain  shippers  alleg- 
ing that  full  schedule  rates  were 
paid  first  by  the  railroad  company 
for  the  transportation  of  certain 
freight,  and  that  thereafter  nine 
hundred  and  twenty  dollars  and 
thirty-nine  cents  were  paid  to  the 
shipper's  agent  by  way  of  rebate.^ 
and  concessions  In  respect  to  the 
transportation  of  freight  under  a 
previously  made  unlawful  agreement, 
sufUcientfy  charged  that  the  payment 
of  the  rebate  was  a  willful  failure 
to  observe  the  cubllshed  tariff,  and 
therefore  stated  a  violation  of  the 


Elklns  Act.  tj.  S.  V.  New  Tork  Cent., 
etc.,  R.  Co„  146  Fed,  298  [aff  212  U. 
S.  481,  29  get  304,  63  U  ed.  613,  and 
aff  212  V.  8.  600,  2S  BCt  809,  63 

ed.  624]. 

se.  Chicago,  etc..  R.  Co.  v.  U.  S.. 
157  Fed.  830,  86  CCA  194  [aff  209  U. 
S.  90,  28  SCt  489.  62  L.  ed.  698]  (con- 
strulnK  Rlklnn  Act). 

B7.  Atchison,  etc.,  R.  Co.  v.  tr.  S., 
170  Fed.  260,  95  CCA  446  (construing 
Blkins  Act)- 

58.  U.  8.  v.  Chicago,  etc.,  R,  Co., 
151  Fed.  34  [aff  162  Fed.  835.  90  CCA 
211,  and  certiorari  den  212  U.  S.  679, 
29  set  689.  63  L.  ed.  fi691  (construing 
Elklns  Act). 

B9.  U.  S.  v.  Erie  R.  Co.,  222  Fed. 
444  (construing  Hepburn  Act), 

60.  Grand  Rapids,  etc.,  R.  Co.  v. 
XT.  B..  212  Fed.  577,  129  CCA  113  (con- 
struing Hepburn  Act). 

61.  Grand  Rapids,  etc..  R.  Co.  v. 
U.  S..  212  Fed.  677.  682,  129  CCA  113 
(where  the  court  said:  "The  natural 
tendency  of  the  facts  concerning  the 
inbound  shipments  and  the  transit 
rates  and  charges  was  to  disclose  a 
scheme  that  is  calculated  alike  to 
conceal  and  carry  out  everything 
charged  In  the  indictment — to  dis- 
close the  means  used  to  accomplish 
the  end  in  view;  and,  since  these 
means  entered  Into  and  fornicd  a 
vital  part  of  the  outbound  transac- 
tions, we  are  unable  to  see  why  the 
proofs  were  not  admissible.  .  .  . 
The  execution  of  such  a  method 
clearly  operated  to  transport  the 
outbound  lumber  at  less  rates  than 
those  named  in  the  local  tariffs  "pub- 
lished and  flied'  by  defendant"). 

6B.  U.  S.  V.  Philaddphia.  etc..  R. 
Co.,  184  Fed.  E4S  [aff  188  Fed.  879. 
110  CCA  613]  (construing  Elkina 
Act). 

63.  Atchison,  etc,  R,  Co.  v.  U.  S.. 
170  Fed.  260.  95  CCA  446  (holding 
that,  where  In  a  prosecution  against 
a  carrier  for  aueeed  rebating  on 
shipments  of  bulk  lime  it  was  shown 
that  the  regular  published  rate  was 
three  dollars  and  fifty  cents  per  ton, 
forty    thousand    pounds  minimum. 


For  latar  oMsa,  devslopasnts  and  dhmagmm  in  the  law  see  cumulative  Annotations,  aam*  title. 
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the  jury  to  find  that  the  mere  concoction  of  the 
device  without  transportation  at  a  reduced  rate 
would  justify  a  conviction." 

Province  of  court  and  jury.  Where  failure  to 
obser\'e  published  tariff  rates  with  regard  to  demur- 
rage chaises  is  alleged,  the  questions  whether  de- 
fendant had  made  a  settlement  with  the  shipper  as 
to  such  demuiTage,  and  whether,  if  so,  the  cancella- 
tion of  the  chaises  was  a  valid  settlement  of  a  dis- 
puted claim  or  for  the  purpose  of  making  a  con- 
cession in  violation  of  the  statute,  are  questions  of 
fact  for  the  jury." 

[  J  1018]  Q.  Fooling.  Where  a  carrier  is  a  cor- 
poration, not  only  the  carrier  itself,  but  the  officers 
individually,  are  subject  to  indictment  for  viola- 
tion of  tliat  section  of  the  Interstate  Commerce 
Act''  which  provides  that  it  shall  be  unlawful  for 
any  common  carrier,  subject  to  a  provision  of  the 
act,  to  enter  into  a  contract,  agreement,  or  combina- 
tion with  any  other  common  carrier  or  carriers  for 
the  pooling  of  freights  of  different  competing  rail- 
roads, or  to  divide  between  them  the  aggregate  or 
net  proceeds  of  the  earnings  of  such  railroads  or 
any  portion  thereof.*' 

[$  1019]  E.  Delay  in  Transportation.  A  rule 
of  state  railroad  commissioners  relating  to  the  time 


of  forwarding  freight  applies  only  to  intra-statc 
shipments  and  a  fine  on  account  of  an  interstate 
shipment  cannot  be  imposed  on  a  carrier  by  virtue 
of  such  rule."* 

1020]  I.  Embezzlement.  Statutes  specially 
applicable  to  embezzlement  by  carriers  have  been 
enacted.*" 

[$  1021]    J.   Violation  of  Quarantine  Laws.  A 

receiver  operating  a  railroad  is  subject  to  the  penal 
provisions  of  a  statute  prohibiting  any  common 
carrier  from  transporting  live  stock  by  rail  from  a 
quarantined  district  into  another  state."' 

1022]  E.  Transportation  of  Game  in  Vio- 
lation of  Statutes.  Statutes  for  the  protection  of 
game  exist,  making  it  an  offense  for  a  carrier  to 
receive  game  for  transportation  in  violation  of  the 
provisions  of  such  statute." 

1023]  L.  Violation  of  Twenty-Eight-Honr 
Law/^  Subject  to  some  provisos  the  federal  stat- 
utes make  it  an  offense  punishable  by  fine  for 
a  carrier  to  keep  live  stock  confined  in  a  car  for 
more  than  twenty-eight  hours  without  unloading 
for  rest,  water,  and  feeding.'' 

1024]    M.    Operation  of  Freight  Trains  on 
Sunday.   Statutes  exist  in  many  jurisdictions 
nlating  the  runnit^  of  trains  on  Sunday." 


XXVm.   OFFENSES  BY  FEB80NS  DEALINO  WITE  CASBIEBS 


[$  1025]  A.  IntrodDCtoxy  Statommt.  Statutes 
have  been  enacted  by  congress  and  by  many  of 
the  states  making  acts  therein  enumerated  com- 
mitted by  shippers  or  other  persons  dealing  with 
common  carriers,  as  such,  criminal  offenses.'^ 

1026]  B.  Violations  of  Elkins  Aeb—1.  In- 
troductory Statement.  The  Elkins  Act  provides 
that  it  shall  be  unlawful  for  any  person  or  corpora- 
tion to  solicit,  accept,  or  receive  any  rebate,  eon- 
eessionf  or  discrimination  in  respect  to  the  trans- 
portation of  any  property  in  interstate  or  foreign 
commerce,  whereby  such  property  shall,  by  any  de- 
vice whatever,  be  transported  at  a  less  rate  than 
that  named  in  the  tariffs  published  and  filed  by  the 
carrier  and  declares  that  any  person  or  corporation 


violating  these  provisions  will  be  guilty  of  a  mis- 
demeanor punishable -by  fine."*  This  statute  pro- 
vides for  three  separate  and  distinct  offenses  on  the 
part  of  the  shipper,''  namely,  accepting  conces- 
sions,'* accepting  rebates,"  and  receiving  discrim- 
ination.*** The  purpose  of  the  statute  is  to  require 
that  all  shippers  shall  be  treated  alike,'  and  that 
the  only  rate  charged  for  the  same  services  under 
the  same  conditions  shall  be  the  one  established, 
published,  and  posted  as  required  by  law.*^  This 
statute  embraces  the  whole  field  of  interstate  com- 
merce; and  it  does  not  exempt  such  fo^ign  com- 
merce as  is  carried  on  a  through  bill  of  lading,  but 
in  terms  applies  to  transportation  of  .property 
shipped  from  any  point  in  the  United  Sfetes  to  a 


that  the  value  of  the  lime  was  three 
dollars  and  llfty  cents  per  ton  at  the 
point  of  shipment,  and  that  the  car- 
rier had  accepted  In  settlement  sums 
varying  from  thlrty-flve  cents  to 
fourteen  dollars  and  thirty-five  cents 
per  car  less  than  such  established 
rate,  evidence  that  the  shipper  had 
claimed  that  each  of  the  cars  had 
been  loaded  with  at  least  the  mini- 
mum amount,  but  that  various 
amounts  had  been  lost  In  transit, 
and  that  the  carrier  had  not  exacted 
freight  on  the  amount  8o  lost  is  ad- 
missible as  showing  absence  of  the 
carrier's  Intent  to  grant  a  concession 
from  the  established  freight  rate). 

64.  Vandalla  R-  Co.  v.  TT.  S,,  226 
Fed.  713,  141  CCA  469  (construing 
Hepburn  Act). 

66.  U.  S.  V.  Philadelphia,  etc..  R. 
Co.,  184  Fed.  B4S  [aff  188  Fed.  879. 
110  CCA  513]  (construing  Elklna 
Act). 

es.  24  U.  S.  St.  at  li.  380  c  104 
I  5. 

67.  In  re  Pooling  Freights.  116 
Fed.  588. 

68.  Atchison,  etc..  R.  Co.  v.  State, 
39  Okl.  IE8.  124  P  S6.  See  also  supra 
19  971-977. 

66.    See  statutory  provisions. 

[a]  V«w  Tork  natnte. — Where  an 
advance  was  made  by  shippers  to  a 
carrier  on  account  of  freight,  by 
check,  indorsed  to  the  order  of  a 
third  person  at  the  carrier's  request, 
to  enable  It  to  pay  a  debt  to  such 
third  person,  and  such  check  was 
delivered  by  the  carrier  to  such  third 
penion.  the  person  making  the  ad- 
vance must  be  deemed  to  have  as* 


sented,  by  the  terms  of  the  check, 
that  such  third  person,  and  not  the 
carrier,  should  determine  as  to  the 
disposition  of  it;  and,  on  delivery  of 
the  check  to  sucIl  third  person,  no 
Indictment  would  He  against  the 
carrier,  under  2  Rev.  St.  p  679  S  62. 
providing  that  a  carrier  of  good*, 
which  has  received  the  price  for  the 
transportation  of  goods  in  advance, 
and  which  shall  apply  the  same  to 
Its  own  use  or  to  any  purpose  other 
than  that  for  which  the  aavance  was 
made,  without  the  consent  of  the 
person  making  the  advance,  shall  be 
deemed  guilty  of  embezzlement.  Lar- 
kin  V.  Peo..  61  Barb.  226.  237 
(in  deciding  this  case  It  waa  not 
necessary  to  determine  the  validity 
of  the  statute,  but  the  court  de- 
scribed It  as  "a  moat  anomalous  and 
extraordinary  attempt,  by  statute, 
to  confound  and  obliterate  all  the 
settled  and  plain  distinctions  which 
have  existed  from  time  Immemorial 
between  a  felony  and  a  mere  breach 
of  contract"). 

70.  U.  S.  V.  Nixon,  236  U.  S.  231, 
25  set  49,  59  K  ed.  207. 

Quarantin*  laws  as  mttmetbtg  Inter- 
state oommeroe  see  Commerce  [7 
Cyc  4691. 

71.  See  statutory  provisions;  and 
Game  [19  Cyc  101«]. 

CHuns  laws  as  Mgiilatloiia  of  iatsr- 
■tate  oomnsres  see  Commerce  [7 
Cvc  4331, 

72.  XdaUlitr  to*  psaaltles  see  su- 
pra S  996  et  seq. 

73.  34  U.  S.  St.  at  L..  607  c  3594. 
[a]    Tsnnlnal  ttaA  vwtteUng  oon- 

vaidMw— On  a  prosecution  under  this 


statute  defendant,  a  terminal  rail- 
road company,  received  a  carload  of 
horses  from  a  connecting  railroad 
company  which  had  transported  them 
in  Interstate  commerce.  Defendant 
received  them  for  transportation  over 
its  line  for  some  thirteen  hundred 
feet  to  stockyards,  moved  them  to 
such  yards  with  all  possible  speed, 
and  there  unloaded  them  for  rest, 
water,  and  feeding.  It  was  held  that 
defendant  was  not  chargeable  with 
a  violation  of  the  statute,  but  that, 
on  the  contrary.  Its  action  aided  In 
giving  effect  to  its  object  and  pur- 

Sose,    Northern  Pac.  Terminal  Co.  v. 
S..  184  Fed.  603.  116  CCA  683. 
74.    See  statutory  provisions.  See 
also  Sunday  [37  Cyc  6481. 

simdsy  laws  M  Mgulatloiia  of 
Interstate  oommetse  aee  Commerce 
(7  Cyc  428]. 

76.  See  statutory  provisions:  and 
Infra  S!  102G-1031. 

76.  Act  Febr.  19,  1903  (32  XJ.  S. 
St.  at  L..  847  e  708). 

77.  U.  S.  V.  Bunch.  165  Fed,  736. 

78.  See  infra  1  1027, 

79.  See  Infra  I  1028. 

80.  See  infra  I  1029. 

81.  U.  S.  V.  Merchants'  Transp., 
etc.,  Co..  187  Fed.  363. 

"It  Is  not  so  much  the  particular 
form  by  which  or  the  motive  for 
which  this  purpose  was  accomplish- 
ed, but  the  intention  was  to  prohibit 
any  and  all  means  that  might  be  re- 
sorted to  to  obtain  or  receive  con- 
cessions and  rebates  from  the  fixed 
rates,  duly  posted  and  published," 
Armour  Packing  Co^  v.  U.   S.,  209 
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foreign  country  and  earned  from  such  place  to  a 
port  of  transshipment.*'  The  receiving  of  a  rebate 
or  ooneession  is  a  continnoos  crime  which  may  be 
prosccnted  in  any  eourt  of  the  United  States  having 
jurisdiction  of  crimes  tbroiurh  whose  district  the 
transportation  is  conducted. 

1027]  2.  Accepting  Ooncessioiu.  There  is 
little  substantial  distinction  between  a  concession 
and  a  rebate.** 

Vnukt  constitutes  oflenae.  To  make  rates  valid, 
so  that  the  acceptance  of  a  ecmcession  from  them 
by  the  shipper  shall  constitute  an  ofEeuse,  it  is 
necessary  that  they  shall  have  been  ''pubUshed,"*" 
but  not  that  they  shall  have  been  "posted.""^ 
The  ofEense  is  not  complete  until  the  shipper  has 
received  a  rate  diffra«nt  from  the  established  rate."* 
A  mere  agreement  on  the  part  of  the  shipper  to 
accept  the  concession  is  not  an  offense  under  the 
statute."^  The  shipper  cannot  be  convicted  of  ac- 
cepting a  concession  from  the  lawful  published  rate 
without  proof  of  knowledge  of  what  such  rate  in 
fact  was."^  But  shippers  who  pay  a  reduced 
rate  with  full  knowledge  of  the  published  rate  are 
guilty  of  the  offense  of  accepting  a  concession,  al- 
though, under  a  mistaken  view  of  the  law,  they  be-, 
lieved  that  they  had  the  right  to  do  so.""  It  is  not 
essential  that  the  shipper  should  have  solicited  the 
concession  which  the  carrier  gave."*  The  statute  is 
violated  where,  after  the  carrier  has  duly  estab- 


lished a  higher  rate,  the  shipper  secures  sueh  trans- 
portation at  the  rate  agreed  on  in  a  prior  contract 
with  the  carrier,  which  was  the  legal,  published,  and 
filed  rate  when  the  contract  was  made,  since  the 
statute,  being  then  in  force,  is  read  into  such  con- 
tract and  becomes  a  part  of  it."^  The  fact  that  a 
concession  from  the  published  and  filed  through 
rate  on  an  interstate  shipment  over  the  lines  of 
connecting  carriers  was  given  entirely  by  the  initial 
carrier  for  transportation  over  its  own  line  wholly 
within  one  state  does  not  relieve  the  shipper  re- 
ceiving such  concession  from  liability  to  prosecu- 
tion therefor."* 

Indictment.  An  indictment  charging  shippers 
with  receiving  a  concession  and  accepting  transpor- 
tation of  freight  at  a  rate  less  than  that  filed  is 
not  fatally  defective,  if  it  fails  to  chazgo  that  the 
higher  rate  so  filed  had  been  "posted"  as  required 
by  statute.*"  But  an  indictment  for  this  offense  is 
suf&cient  where  it  charges  each  and  all  of  the  ele- 
ments of  the  offense  with  the  aU^;ations  of  time* 
place,  kind  of  goods,  and  name  of  earner,  averring 
the  fixing  of  the  published  rate,  the  ehanging  of  the 
rate,  and  the  new  publication,  the  shipper's  knowl- 
e^^  of  this  change,  and  the  cfurriage  of  the  goods 
over  a  described  route  at  a  concession  of  the  differ- 
ence between  the  two  rates."  The  indictment  need 
not  allege  the  actual  payment  of  the  unlawful  lower 
rate,  this  being  a  matter  of  proof.*^  If  it  is  averred 


88.  Chicaeo,  etc.,  R.  Co.  v.  U.  S., 
209  U.  S.  90,  i9  set  439,  62  L.  ed. 
698;  Armour  FackinK  Co.  v.  U.  S., 
209  U.  S.  6S,  28  SCt  428,  62  L.  ed. 
681. 

88.  Armour  Packlne  Co.  v.  U.  S., 
168  Fed.  1,  6,  82  CCA  135,  14  LKANS 
400  UJt  209  U.  S.  66.  28  SCt  428,  62 
ii.  M.  fiBl]  (where  the  court  said: 
"A  continuing;  offenae  Is  a  continu- 
ous, unlawful  act  or  series  of  acta 
set  on  foot  by  a  single  impulse  and 
operated  by  an  unlntermlttent  force, 
however  long  It  may  occupy.  Where 
such  an  act  or  series  of  acts  runs 
through  several  Jurisdictions,  the  of- 
fense is  committed  and  cosnlxable  in 
each"). 

84.  B^tlV  see  supra  If  791-794. 
[a]  Oonaeasuin  aad  xelMte  Olstla- 

nlahed. — "The  concession  differs 
from  the  rebate  only  in  this,  that 
In  the  concesadon  the  shipper,  In- 
stead of  paying  the  full  rate  and 
receiving  back  part,  merely  settles 
for  the  alfferance.  The  result  Is  the 
same — the  property  la  transported 
for  the  same  net  amount  less  than 
the  lawful  rate."  Indiana  Standard 
Oil  Co.  V.  U.  S.,  164  Fed.  376,  386, 
90  CCA  364  [certiorari  den  212  U.  S. 
679.  29  SCt  C89,  6S  L..  ed.  6G91. 

85.  U.  S.  V.  Miller,  187  Fed.  376 

frev  on  other  grounds  223  U.  8. 
99,  32  SCt  323.  &6  U  ed.  668 j:  U.  S. 
V.  Indiana  Standard  Oil  Co.,  170  Fed. 
688. 

86%.  U.  S.  V.  Miller,  223  U.  8. 
699.  32  SCt  328. 

[a]  'Vn'blleatloa  and  poatUw  in 
the  «eiue  of  Uie  aot  are  •sseaflallT 

dlatlnct.    This  Is  the  Import  of  the 

fi^ovfsion  that  the  requirements  re- 
tting to  'publishing,  posting,  and 
filing.*  may  be  modified  by  the  Com- 
mission in  special  circumstances,  fnr 
if  publishing  Included  posting,  men* 
tlon  of  the  latter  was  unnecessary. 
And  from  all  the  provisions  on  the 
subject  It  Is  evident  that  the  publi- 
cation intended  consists  In  promul- 
gating and  distributing  the  larlfC  in 

firlnted  form,  preparatory  to  putting 
t  into  efTcct,  while  the  posting  Is  a 
rontinulns  act  enjoined  upon  the 
carrier,  while  the  tariff  remains  op- 
erative, as  a  means  of  affording  spe- 
clal  facilitie!>  to  the  public  for 
ascertaining  the  rates  In  force  there- 
under. In  other  words,  publication 
Is  a  step  In  establishing  rates,  while 


posting  Is  a  duty  arising  out  of  the 
fact  that  they  have  been  established. 
Obviously,  therefore,  posting  is  not 
a  condition  to  making  a  tariff  legally 
operative.  Neither  is  It  a  condition 
to  the  continued  existence  of  a  tariff 
once  legally  established.  If  It  were, 
the  Inadvertent  or  mischievous  de- 
struction or  removal  of  one  of  the 

Sosted  copies  from  a  depot  would 
Isestabllsn  or  suspend  the  rates, 
— a  result  which  evidently  Is  not  in- 
tended by  the  act,  for  it  provides 
that  rates  once  lawfully  established 
shall  not  be  changed  otherwise  than 
In  the  mode  prescribed."  U.  S.  v. 
Miller,  223  U.  S.  699,  32  SCt  823, 
326. 

88.  Indiana  Standard  Oil  Co.  v. 
U,  S..  164  Fed.  376.  90  CCA  864 
frev  166  Fed.  306,  and  certiorari  den 
212  V.  a,  679,  29  SCt  689,  63  Is.  ed. 
669]. 

87.  Indiana  Standard  Oil  Co.  v. 
U.  S.,  164  Fed.  376,  886,  90  CCA  864 
[certiorari  den  212  U.  S.  679,  29  SCt 
689.  68  L.  «d.  669]  (where  the  court 
said :  "There  is  no  basis  In  the 
statute  for  holding  that  In  the  case 
of  accepting  a  concession  the  trans- 
action is  consummated,  and  the  door 
of  repentance  is  closed,  at  any  earlier 
moment  than  in  the  case  ox  accept- 
ing a  rebate.  So  proof  that  a  ship- 
per has  agreed  to  accept  a  conces- 
sion— stopping  there— whether  the 
proof  bo  embodied  In  way  bills,  or 
book  entries,  or  formal  contracts,  will 
not  support  an  Indictment  for  ac- 
cepting a  concession,  until  the  In- 
tended wrong  becomes  an  accom- 
plished fact.  Of  course  the  Irrevoca- 
ble may  be  reached  and  the  trans- 
action consummated  In  other  ways 
than  by  money  settlements,  as  by 
the  orTKettlng  of  mutual  accounts. 
The  point  is  that  the  transaction,  as 
a  transaction,  must  be  consum- 
mated"), 

88.  Indiana  Standard  Oil  Co.  v. 
U.  S..  164  Fed.  376,  882,  90  CCA  364 
[rev  155  Fed.  306,  and  certiorari  den 
212  U.  S.  579,  29  SCt  689,  63  I.,  ed. 
6691  (holding  that.  In  consequence, 
evidence  that  the  shipper  had  no 
knowledge  of  the  published  rate,  and 
could  have  ascertained  the  same 
onlv  by  the  construction  of  several 
tariff  flheets,  the  appHcatlon  of  which 
was  questionable,  was  admlsslhle; 
and  it  was  said  In  this  case:  "Surely 


the  farmer  who  brings  his  produce 
to  town  to  be  shipped  to  the  city 
markets,  or  the  small  merchant  ship- 

glng  to  the  country,  or  the  house- 
older  who  ships  his  furniture,  when 
changing  his  re^dence,  were  not 
meant  by  the  Interstate  commerce 
law  to  be  guilty  of  having  accepted 
a  concession,  merely  because  they 
took  the  word  of  the  carrier  or  hla 
agent,  as  to  what  the  rate  was,  ac- 
centing such  rate  stated.  In  the  hon- 
eet  belief  that  it  was  in  fact  the 
regularly  esabllshed  rate"). 

89.  Armour  Packing  Co.  t.  U.  S., 
209  U.  S.  66,  28  SCt  428,  62  L.  ed. 
681  (where  it  was  said  that  under 
these  circumstances,  all  the  knowl- 
edge and  guilty  dntent  that  the  act 
requires  exist).  See  also  Chicago, 
etc.,  R.  Co.  v.  U.  S..  209  U.  S.  90. 
28  SCt  429,  62  L.  ed.  698  [foil  Ar- 
mour Packing  Co.  v.  V.  S.,  209  U.  S. 
56,  28  SCt  428,  62  L,.  ed.  6811. 

80.  U.  S.  V.  Vacuum  Oil  Ca.  163 
Fed.  698  (where  It  was  »id  that 
the  statute  Is  violated  If  he  has  ac- 
cepted and  received  any  conceseion 
which  resulted  In  the  carrying  of 
the  freight  at  a  rate  less  than  that 
established  under  the  act). 

91.  Chicago,  etc.,  R.  Co.  v.  U.  S., 
209  U.  S.  9^,  28  set  439,  62  U  ed. 
698  [aft  157  Fed.  830,  85  CCA 
194];  Armour  Packing  Co.  v.  U.  S., 
209  U.  S.  66,  82.  28  SCt  428.  62  L.  ed. 
681  raff  163  Fed.  1,  88  CCA  136,  14 
LRANS  400]  (where  the  court  said: 
"If  the  shipper  sees  fit  to  make  a 
contract  covering  a  definite  period 
for  a  rate  in  force  at  the  time  he 
must  be  taken  to  have  done  so  sub- 
ject to  the  poasibie  change  of  the 

gubllabed  rate  In  the  manner  fixed 
y  statute,  to  which  he  must  con- 
form or  suffer  the  penalty  fixed  by 
law"). 

98.  U.  S.  V.  Vacuum  Oil  Co..  158 
Fed.  636. 

9S.  U.  S.  V.  Miller.  228  U.  S.  699, 
32  SCt  323  [rev  187  Fed.  376].  See 
alRo  supra  text  and  note  85^. 

94.  Chicago,  etc..  R.  Co.  v.  U.  S.. 
209  U.  S.  90,  28  SCt  439.  52  L.  ed. 
698  [aff  167  Fed.  830.  86  CCA  1941; 
Armour  Packing  Co.  v.  U.  S.,  209  U. 
S.  56.  28  SCt  428.  52  L.  ed.  681  [aft 
153  Fed.  1,  82  CCA  135.  14  LRANS 
400]. 

95.  New  York  Standard  OH  Co.  v. 
U.  S..  179  Fed.  614.  103  CCA  172. 


For  later  easea,  develoviBeiita  and  ehuigea  In  the  law  see  cumulative  Annotations,  same  title,  pagA  and^otejuunber. 
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that  there  was  an  established  through  rate  between 
the  terminal  points  of  the  shipment,  to  which  rate 
the  carriers  concerned  were  parties,  the  indictment 
need  not  aver  the  route  over  which  the  shipment 
was  actually  made."*  Since  prima  faoie  the  offense 
is  consummated  when  the  property  has  been  trans- 
ported at  the  unlawful  rate,  the  payment  of  the 
rate,  when,  by  whom,  or  under  what  circumstances, 
is  not  deemed  an  essential  allegation."^  As  in 
other  criminal  prosecutions,  a  material  variance 
between  the  pleadii^  and  proof  is  fatal  to  a  epn- 
viction.** 

Knmber  of  offenses.  Where  defendant  made  dif- 
ferent shipments  of  goods  in  interstate  commerce 
at  concession  rates,  delivered  throughout  the  year, 
the  bills  being  marked  prepaid,  and  settlements  be- 
ing made  at  a  rate  lower  than  that  published,  at 
various  intervals,  all  shipments  contained  in  one 
freight  settlement  between  the  parties  did  not  con- 
stitute a  single  offense;  but,  notwithstanding  a 
settlement  was  essential  to  make  out  the  offense  of 
receiving  concession  rates,  on  such  settlement  being 
consummated,  there  were  as  many  offenses  com- 
mitted as  there  were  distinct  shipments,  transporta- 
tions, or  transactions.^ 

Amount  of  fine.  The  imposition  of  a  fine  so  large 
that  its  effect  would  be  to  bankrupt  defendant  is 
an  abuse  of  discretion  and  cannot  be  sustained.^ 

1028]  3.  Accepthig  Rebates.  The  purpose 
of  the  Elkins  Act  and  its  subsequent  amendments 
was  to  secure  uniform  freight  rates  to  all  shippers, 
and  its  provisions  are  violated  by  receiving  any 
rebate  or  concession,  whereby  any  property  shall  be 
transported  at  a  less  rate  by  any  interstate  carrier 
than  that  named  in  the  tariffs  published  and  filed  by 
the  earner  whether  by  direct  agreement  between 


the  shipper  and  the  carrier  or  indirectly  by  any 
device  whatever."  The  offense  is  complete  when 
the  carrier  to  whom  the  shipper  has  paid  the  full 
rate  returns  to  the  shipper,  on  his  demand,  the 
amount  of  rebate  fixed  in  the  shipping  contract.' 
To  make  rates  valid,  so  that  an  acceptance  of  a  re- 
bate from  them  by  a  shipper  shall  constitute  an 
offense,  it  is  essential  that  the  rates  should  he  pub- 
lished.* But  where  a  railroad  company  has  pub- 
lished and  filed  a  schedule  of  rates  on  interstate 
shipments  to  points  beyond  its  own  line,  the  sec- 
tion applies  to  such  rates  equally  with  those  be- 
tween points  on  its  own  line;''  and  the  failure  to 
post  rates  by  an  interstate  carrier  will  not  relieve 
a  shipper  from  the  penalty  for  accepting  rebates." 
To  come  within  the  prohibition  of  the  statute,  a  de- 
vice to  obtain  rebates  need  not  necessarily  be  of 
a  fraudulent  character;  the  term  "device"  includes 
anything  which  is  a  plan  or  contrivance.'  The  sub- 
stance of  the  offense  is  not  the  device,  but  the  re- 
ceipt of  the  rebate  and  the  transportation  thereby 
effected.^  A  rebate  or  concession  from  a  part  of 
a  single  rate,  whereby  property  is  transported  there- 
under at  a  rate  less  than  the  established  rate,  is 
a  concession  from  the  entire  rate  and  renders  all 
transportation  thereunder  ill^al."  Shipments  in 
interstate  commerce  to  a  transit  point  where  the 
goods  were  consumed,  and  in  another  instance  re- 
shipment  from  the  transit  point  to  another  city  in 
the  same  state,  do  not  justify  the  application  of 
lower  transit  rates,  and  hence  the  application 
thereof  constituted  rebating.*"  Where  an  inter- 
state railroad  company  applied  lower  transit  rates 
to  shipments  which  were  entitled  only  to  local 
rates,  the  shipper's  ^nts  would  be  presumed  to 
have  knowledge  of  the  rate  applicable,  which 


96.  U.  S.  V.  Vacuum  Oil  Co..  168 
P8d.  636. 

97.  U.  S.  T.  Vaenuro  Oil  Co..  IBS 
Fed.  636;  U.  8.  v.  Standard  Oil  Co.. 
16S  Fed.  305  [rev  on  other  grounds 
164  Fed.  876.  90  CCA  864,  oerUorarl 
den  212  U.  S.  679.  29  SCt  689,  68 
L.  ed.  6691. 

98.  U.  3.  V.  Xndtena  Standard  OU 
Co.,  183  Fed.  223  (holding  that 
charslnK  that  defendant  received 
concessionB  from  the  eatabllshed 
through  rate  on  shipments  from 
KvansvlUe,  Ind.,  to  Birmingham, 
Ala.,  via  Grand  Junction,  Tenn.,  Is 
not  sustained  by  proof  that  ship- 
ments were  made  by  defendant  from 
Whiting,  Ind..  via  Evansvllle  to 
Grand  Junction,  for  beyond,  at  the 
lawfully  filed  and  published  rate 
which  was  prepaid,  and  were  for- 
warded from  there  to  Birmingham 
on  orders  from  the  consignee,  which 
paid  the  freight,  although  the  cost 
of  the  transportation  from  Evans- 
vllle to  Birmlngrham  was  less  than 
the  established  through  rate  between 
such  points);  U.  S.  v.  Indiana  Stand- 
ard Oil  Co.,  170  Fed.  988  (holding 
that  In  an  indictment  charging  a 
shipper  with  having  received  a  con- 
cession In  violation  of  the  Elkins 
Act,  whereby  oil  was  transported  for 
it  in  interstate  commerce  at  a  rate 
less  than  that  named  In  the  tariffs 
published  and  filed  by  the  railroad 
company,  an  averment  that  such 
company  SBtablished,  published,  and 
filed  a  rate  on  oil,  between  Chicago, 
111.,  and  St.  Louis,  Mo.,  of  nineteen 
and  one-half  cents  per  hundred 
pounda  is  not  sustained  by  proof 
that  its  schedules  named  only  the 
rate  over  its  own  line  from  Chicago 
to  Bast  St.  Louis,  at  eighteen  cents, 
and  that  the  tariff  on  connecting 
tines  between  East  St.  IIouls  and  St. 
Louis  was  one  and  one-half  cents). 

99.  U.  S.  V.  Standard  Oil  Co.,  192 
Fed.  438,  442  [dlst  U.  S.  v.  Standard 
on  Co.,  170  Fed.  448]  (where  the 
court  «aid:    "The  defendant  dlrsots 


attention  to  the  holding  In  tlie  sec- 
ond trial  of  XT.  8.  v.  Indiana  Stand- 
ard Oil  Co.,  170  Fed.  988,  where 
Judffd  Anderson  says  there  would 
not  oe  any  more  oftensea  during  the 

fierlod  covered  by  the  indictment 
han  the  evidenoe  showed  there  had 
been  payments  at  the  concession 
rate.  Such  views,  howevei%  were 
expressed  under  a  state  ox  facts 
which  did  not  diBclose  the  character 
and  extent  of  the  Atpments  or 
transactIon»— 1.  e.,  aa  to  whether  one 
car  load  or  a  number  of  car  loads 
constituted  the  transaction  by  which 
the  property  was  carried — and  the 
court  properly  considered  that,  un- 
der the  evidence  in  tliat  case,  there 
might  be  a  doubling  up  on  the  de- 
fendant of  the  speolnc  ofTenses  actu- 
ally committed");  U.  S.  v.  Vacuum 
Oil  Co.,  158  Fed.  536.  Compare  U.  S. 
V.  Indiana  Standard  Oil  Co..  170  Fed. 
988  (where  it  was  held  that,  in  a 
prosecution  against  a  shipper  for 
receiving  concessions  from  the  pub- 
lished rates  of  a  railroad  company 
in  violation  of  the  Elkins  Act,  which 
violation  involves  continuous  ship- 
ments covering  a  number  of  years, 
there  can  be  no  greater  number  of 
offenses  than  there  were  payments 
of  freight  in  which  concessions 
were  granted  and  received,  such  re- 
ceipt being  the  completion  of  the 
transaction  which  constitutes  the 
offense). 

1.  Indiana  Standard  Oil  Co.  v. 
U.  S.,  164  Fed.  37S.  90  CCA  3G4  [rev 
155  Fed.  306,  and  certiorari  den  212 
U.  S.  679,  29  SCt  689,  63  L.  ed.  659] 
({29.240,000). 

a.  U.  S.  V.  Standard  Oil  Co.,  148 
Fed.  719. 

3.  Central  of  Georgia  R.  Co.  v. 
Curtis.  14  (^.  A.  716,  82  SE  318. 

4.  U.  S.  V.  Indiana  Standard  Oil 
Co..  170  Fed.  988;  Oamden  Iron 
Works  V.  tr.  S..  158  Fed.  561.  86  CCA 
5*5;  U.  S.  V.  Wood.  145  Fed.  405,  409 
(where  the  court  said:  "It  may  be 
unlawful  for  a  carrier  to  give  a  re- 


bate, concesBlon,  or  discrimination 
on  a  Joint  t&rUt  filed  by  it,  or  on 
a  joint  taz4ft  published  by  it.  or  on 
a  joint  tariff  In  which  It  inrticipated 
when  died  by  another,  or  on  a  Joint 
tariff  In  which  It  participated  when 
published  by  another,  but  It  Is  only 
unlawfi^l  for  a  Shipper  to  receive  a 
i^bate  on  a  Joint  tariff  wlilch  is  both 
filed  and  published"). 

6.  U.  S.  V.  Standard  Oil  Co.,  148 
Fed.  719, 

6.  U.  S.  V.  Miller,  223  U.  S.  599, 
32  SCt  323,  66  L.  ad.  668;  Kloliols, 
etc..  Lumber  Co.  v.  U.  S..  212  Fed. 
588.  129  CCA  124. 

7.  Chicago,  etc.,  R,  Co,  v.  U.  S., 
209  U.  S.  90,  28  SCt  439,'  52  L.  ed. 
698  [aflE  157  Fed.  830,  85  CCA  194]; 
Armour  Packing  Co.  v.  U.  S.,  209 
U.  S.  56,  28  SCt  428.  52  L.  ed.  681 
[aff  163  Fed.  1,  82  CCA  135,  14  LRA 
NS  4001. 

[a]  The  meaning  of  Hie  olauM 
"hr  any  Auviam  whatever,"  as  found 
in  the  statute.  Is  directly  or  indi- 
rectly, in  any  way  whatever.  Armour 
Packing  Co.  v.  U.  8.,  153  Fed.  1.  16, 
82  CCA  136,  14  LRANS  400  [afl  209 
U.  S.  56,  28  SCt  428,  62  L.  ed.  681]. 

[b]  Thns,  It  Is  unlawful  for  a 
corporation  organised  to  control  the 
Interstate  transportation  of  a  brew- 
ing company  to  demand  and  receive, 
as  a  consideration  for  the  routing 
of  the  brewing  company's  products 
over  certain  lines  of  railroad,  a  con- 
cession equal  to  one  eighth  or  one 
tenth  of  the  published  freight  rates. 
U.  S,  v.  Milwaukee  Refrigerator 
Transit  Co..  145  Fed.  1007. 

8.  Armour  Packing  C^.  v.  U.  S., 
153  Fed.  1.  82  CCA  136,  14  LRANS 
400  [aff  209  U.  S.  66,  28  SCt  428.  62 
L.  ed.  681]. 

9.  Armour  Packing  Co.  v.  U.  S.. 
153  Fed.  1.  82  CCA  135.  14  LRANS 
400  [aff  209  U.  S.  66.  28  SCt  428,  62 
L.  ed.  681]. 

10.  Nichols,  etc..  Lumber  Co.  v. 
V.  S.,  212  Fed.  688.  128  lit^ 
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knowled^  wad  imputable  to  the  shi^^r.^^  Where 
a  speei^  tariff  promulgated  by  a  railroad  com- 
pany making  a  rate  to  a  point  .on  the  line 
of  another  road,  altfaoi^h  filed  with  the  inter- 
state commerce  commission,  was  not  a  joint  tariff 
fixing  a  joint  rate,  a  joint  rate  subsequently  made 
by  the  two  roads  and  duly  filed  with  the  inter- 
state oommerce  commission  superseded  the  rate 
previously  promulgated,  the  rule  that  a  rate  once 
lawfully  published  continues  to  be  the  lawful  rate 
until  it  has  been  lawfully  canceled,  and  that  a 
subsequent  tariff  naming  other  rates,  without  can- 
celing the  previous  rates,  cannot  carry  the  new 
rates  into  lawful  effect,  having  no  application;  and 
th«  use  and  acceptance  of  the  old  rate  by  shippers 
after  the  filing  of  the  new  rate,  and  after  the  pass- 
age of  the  Elkins  Act,  was  unlawful,  as  constituting 
a  rebate.*^  To  warrant  a  conviction  of  the  shipper 
for  accepting  rebates,  the  tender  of  payment  of  such 
rebate,  by  or  on  behalf  of  the  carrier,  and.  its  receipt 
by  or  on  behalf  of  the  shipper,  must  be  proved.^^ 
It  is  not  a  defense  that  one  who  contracted  for  and 
received  a  rebate  personally  received  no  benefit 
therefrom,  but  turned  the  rebate  over  without  con- 
sideration  to  another;^*  or  that  a  contract  existed 
between  the  carrier  and  the  shipper  to  transport  the 
latter 's  goods  at  the  then  established  rates  within 
a  definite  time;^'  or  that  the  rate  filed  was  not  in- 
tended to  apply  to  shipments  originating  at  cer- 
tain points,  when  no  other  different  rate  was  pro- 
vided on  shipments  from  such  points.^"  The  con- 
signee, as  well  as  the  consignor,  is  ohaigeable  with 
a  violation  of  the  statute  by  receiving  rebates  or 
concessions  from  the  published  tariffs  of  an  inter- 
state carrier  through  the  cancellation  of  terminal 
charges  at  the  point  of  destination,  which  chaises 
form  a  part  of  the  tariffs  as  so  published.^'  Under 
the  Elkins  Act  which  provides  that  it  shall  be  law- 
ful to  include  as  parties,  in  addition  to  the  carrier, 
all  persons  interested  in,  or  affected  by,  the  rate 
regulation  or  practice  under  consideration,  a  refrig- 
erator company,  organized  for  the  purpose  of  con- 
ducting the  interstate  transportation  of  a  brewing 
company,  having  entered  into  a  contract  for  re- 
bates with  certain  railroads,  is  "a  party  interested 
in  the  traffic,"  and  as  such  subject  to  the  provi- 
sions of  the  statute."  The  mere  fact  that  defendant 
was  a  stockholder  in  a  corporation  which  accepted 
rebates  in  violation  of  taw  does  not  render  him 
subject  to  the  penalty  imposed  by  tlie  statute,^" 

Indictment.  Since  the  device  by  which  a  rebate 
is  brought  about  is  not  an  essential  clement  of  the 
offense  denounced  by  the  Elkins  Act,  it  is  unneces- 
sary to  plead  it  in  the  indictment.  The  indict- 
ment need  not  allege  that  the  carrier's  published 


rate  was  a  reasonable  rate  nor  set  out  its  tariffs  in 
full;  it  is  suffleient  to  aver  that  a  certain  named 
rate  was  in  force  between  designated  points  as 
shown  by  the  published  tariffs.^  Nor  is  it  neces- 
sary to  name  any  other  shipper  who  was  required 
to  pay  a  different  rate,  as  is  the  case  where  dis- 
orimination  is  charged."  An  indictment  chai^ng 
the  shipper  with  having  received  a  rebate  from  the 
joint  rate  published  and  filed  by  a  carrier  need  not 
specifically  charge  that  such  rate  was  required  to 
be  filed  by  the  statute,  where  it  alleges  that  it  was 
published  and  filed  as  required  by  law.*^  On  the 
other  hand,  an  indictment  which  chaiges  that  there 
was  an  arrangement  between  several  carriers  hav- 
ing connecting  lines  for  the  continuous  transporta- 
tion of  property  over  such  lines  between  certain 
points,  and  that  the  lowest  total  rate,  as  shown 
by  the  published  tariffs  of  such  several  carriers, 
was  a  certain  sum  on  a  particular  product,  but  that 
such  product  was  transported  for  defendant  at  a 
lower  rate,  is  bad,  in  that  it  does  not  negative  the 
existence  of  a  joint  through  rate  lower  than  the 
total  of  the  local  rate." 

Variance.  In  a  prosecution  for  rebating  in  the 
application  of  transit  rates  to  certain  local  ship- 
ments, evidence  that  one  of  the  cars  was  sold  to  a 
railroad  company  and  transported  over  its  own  line 
for  a  part  of  the  oul^Lng  distance,  and  that  the 
charges  for  such  portion  of  the  distance  were 
absorbed  by  it,  did  not  constitute  a  fatal  variance,^ 

Evidence.  On  a  prosecution  of  the  shipper  for 
receiving  a  rebate,  it  has  been  held  that  the  burden 
is  on  the  government  to  prove  that  the  tariffs  were 
posted  at  least  in  the  depot,  station,  or  office  of 
the  railroad  company  where  the  shipments  were 
received;^  but  under  later  decisions,  both  of  the 
United  States  supreme  court  and  of  the  federal 
district  court,  it  seems  that  the  burden  of  proving 
this  fact  is  not  cast  upon  the  government.^''*  It  may 
be  shown  that  the  carrier  giving  the  alleged  rebate 
was  subject  to  the  provisions  of  the  statute." 
Where  the  prosecution  is  for  receiving  rebates  on 
a  shipment  over  the  lines  of  more  than  one  carrier, 
any  evidence  tending  to  show  that  the  shipment 
was  made  under  a  through  bill  of  lading,  or  on  a 
contract  for  continuous  carriage  by  the  several 
carriers,  is  admissible  to  prove  that  such  carriers 
were  used  for  the  purpose  of  the  shipment  under 
a  common  control,  management,  or  arrangement  of 
continuous  carriage,'"  and  the  schedules  of  rates 
filed  with  the  interstate  commerce  commission  by 
the  several  carriers  arc  admissible  for  the  purpose 
of  showing  the  lawful  rate  on  such  shipment.^ 

1029]  4.  BeceiTing  Discrimination.  The  Elkins 
Act,  the  provisions  of  whieh  so  fax  as  pertinent  to 

86%;  i  loss  text  and  note  6. 

87.  U.  S.  V.  Camden  Iron  Works. 
150  Fed.  214  [rev  on  other  grounds 
158  Fed.  661,  85  CCA  685]  (holding 
that  the  provision  In  the  Elkins  Act 
to  the  effect  that  any  rate  filed  by  a 
carrier  with  the  interstate  com- 
merce commission,  or  In  which  It 
participates,  Shall  be  conclusively 
deemed  to  be  the  legal  rate  as 
against  sudh  carrier,  merely  pre- 
scribes the  effect  to  be  given  such 
rate  as  evidence  against  the  carrier 
and  does  not  affect  its  admissibility 
agadnst  the  shipper  who  is  being 
tried  for  receiving  a  rebate). 

38.  U.  S.  V.  Oamden  Iron  Works, 
150  Fed.  214  [rftv  on  other  grounds 
158  Fed.  561,  86  OCA  685]. 

SS.  U.  S.  V.  Camden  Iron  Works, 
160  Fed.  214  [rev  on  other  grounds 


11.  Nichols,  etc..  Lumber  Co.  v. 
U.  S.,  212  Fed.  588,  129  CCA  124. 

IS.  Waters-Pierce  Oil  Co.  v.  U. 
S..  222  Fed.  69.  137  CCA  293. 

13.  U.  S.  V.  Bunch,  165  Fed.  736. 
See  U.  S.  v.  Milwaukee  Refrigerator 
Transit  Co..  145  Fed.  1007  (where 
the  facta  were  held  Ineufllcient  to 
show  the  receipt  of  rebates). 

14.  U.  S.  v.  Wood.  H5  Fed.  405. 

15.  Armour  Packing  Co.  v.  II.  S.. 
153  Fed.  1.  82  CCA  135,  14  I,RANS 
400  [aff  209  U.  S.  56,  28  SCt  .428. 
52  L.  ed.  6811. 

16.  Merchants',  etc.,  Transp.  Co. 
V.  V.  S..  199  Fed.  902,  118  CCA  282. 

17.  IT.  S.  V.  Standard  Oil  Co..  148 
Fed.  719. 

IS.    U.  S.  V.  Milwaukee  Refriger- 
ator Transit  Co..  145  Fed.  1007. 
IS.    U.  S.  V.  Wood.  145  Fed.  406. 


20.  Armour  Packing  Co,  v.  U.  S., 
153  Fed.  1.  83  CCA  135,  14  LRANS 
400  [aff  209  U.  S.  66,  28  SCt  428. 
52  L.  ed.  681]. 

31.  U.  8.  V.  Standard  Oil  Co.,  148 
Fed.  719. 

82.  U.  S.  v.  Vacuum  Oil  Co.,  153 
Fed.  598. 

23.  U.  S.  V.  Vacuum  Oil  Co.,  163 
Fed.  598. 

24.  U.  8.  V.  SteAdard  Oil  Co.,  148 
Fed.  "19. 

25.  Nichols,  etc.  Lumber  Oo.  v. 
U.  S..  212  Fed.  588.  129  CCA  124. 

26.  U.  S.  V.  Indiana  Standard  Oil 
Co..  170  Fed.  988. 

3aV..  U.  S.  V.  Miller,  223  U.  S.  599. 
32  SCt  323,  56  L.  ed.  668  [rev  187 
Fed  376];  Nichols,  etc.,  Lumber  Co. 
V.  U.  S..  212  Fed.  588.  129  CCA  124. 
See  also  supra  !  1027  text  and  note 


For  latw  ohm,  damHoBmmatm  and  ehaaffw  In  the  law  see  cumulative  Annotatlona,  aam*  Cltl*.  pac*att4  note  nuinlMr. 
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this  section  are  set  out  below,*  is  not  restricted  in 
its  provisions  to  departures  from  the  established 
tariff  rate,  but  is  violated  if  any  other  advantage 
is  given  to  a  shipper,  whereby  discrimination  is 
practiced.*^  Unjust  discrimination  and  favoritism 
of  all  kinds  is  condemned  by  the  statute,  and  the 
question  whether  the  existing  conditions  justify  the 
difference  in  rates  charged  is  one  to  be  determined 
as  one  of  fact  on  the  trial."^  Under  the  Hepburn 
amendment  of  the  Elkins  Act  providing  that  a 
shipper  vho  is  permitted  to  settle  his  chaises  by 
paying  a  less  or  a  different  compensation  to  the 
carrier  than  is  required  of  other  shippers  operating 
under  the  same  or  similar  circumstances  accepts  or 
receives  a  discrimination,"  receiving  payment  by 
note  is  receiving  "a  different  compensation"  within 
the  meaning  of  the  statute,  and  the  shipper  from 
whom  such  note  is  received  is  guilty  of  a  violation 
of  the  statute."  Unlike  an' indictment  charing  a 
shipper  with  taking  a  rebate  or  concession  which 
need  not  name  any  other  shipper  who  is  required 
to  pay  a  different  rate,  such  an  averment  is  neces- 
sary where  the  indictment  is  based  on  unjust  dis- 
crimination." 

1030]  0.  Violation  of  Section  10  of  Interstate 
Commerce  Act  and  Ita  Amendments.  Section  10 
provides  that  any  person  or  corporation,  or  any 
agent  or  officer  thereof,  who  shall  knowingly  and 
willfully  by  false  billing,  false  classification,  false 
wei.c^ht,  false  representations  of  the  contents  of  a 
package  or  the  substance  of  the  property,  false 
statement  or  any  other  device  or  means,  without 
the  consent  or  connivance  of  the  carrier,  obtain  or 
attempt  to  obtain  transportation  of  such  property 
at  less  than  the  regular  rates,  shall  be  deemed 
guilty  of  fraud,  which  is  declared  to  be  a  misde- 
meanor." An  indictment  will  not  lie  under  this 
section  for  giving  or  receiving  rebates."  A  shipper 
is  guilty  of  false  representation,  rendering  him  sub- 
ject to  prosecution  under  the  statute,  where  he  de- 


scribes the  contents  of  a  car  so  as  to  intentionally 
conceal  its  true  character,  and  induces  the  carrier 
to  chai^  him  a  less  rate  than  is  I^ally  applicable.** 
On  the  other  hand,  the  fixing  of  the  value  of  prop- 
erty in  a  bill  of  lading  at  less  than  its  actual  value, 
for  the  purpose  of  limiting  the  amount  of  the  car- 
rier's liability  in  case  of  loss,  is  not  a  false  billing 
in  violation  of  the  statute,^  and  the  designation  of 
a  typewriter,  dictionary,  wearing  apparel,  trunk, 
and  personal  effects  as  cmig^nt  movables  is  not  a 
violation  of  the  act.*"  The  offense  may  be  com- 
mitted in  securing  an  adjustment  of  the  freight 
after  delivery  of  the  goods  to  the  consignee.*^  the 
statute  applies  to  consignees  as  well  as  to  con- 
signors of  interstate  shipments."  On  a  prosecution 
based  on  the  statute,  it  is  not  necessary  to  the 
validity  of  the  indictment  that  the  different  tariffs 
should  be  averred  verbatim,  the  gravamen  of  the 
offense  being  the  misrepresentation  by  Which  the 
rate  was  obtained."  Of  course  there  must  be  no 
material  variance  between  the  indictment  and  the 
proof.**  As  evidence  of  the  establishment  of  the 
rate,  the  jury  may  consider  the  testimony  of  those 
erpployees  of  the  carrier  having  charge  of  that 
branch  of  its  business,  and  also  the  fact  that  they 
posted  a  notice  stating  that  schedules  of  rates 
could  be  inspected  on  application  to  its  agent.** 

1031]  D.  Sending  Dangerons  Goods  by  Carrier 
withont  Oiving  Notice  of  Their  Oharacter.  In  some 
jurisdictions  statutes  exist  making  the  sendit^  of 
dangerous  goods  by  railroad  without  notice  a  crim- 
inal offense.**  Under  such  statute  a  guilty  knowl- 
edge on  the  part  of  the  sender  of  such  goods  is 
necessary  to  render  bim  criminally  liable;  if  a 
shipper  is  misled  by  the  person  from  whom  he  re- 
ceived the  goods,  as  to  their  nature  and  character, 
and  has  no  guilty  knowledge  of  their  dangerous 
character,  he  is  not  liable  under  the  statute  for 
sending  dangerous  goods  which  he  describes  in  his 
bill  as  harmless  property.*' 


XXTT.  LIABILITY  OF  SHIPPER  OB  OONSIGNEE  TO  CAARIBB  FOB  TORTIOUS  AOT*> 


[$  1032]  Consignee's  dnty  to  use  care  while 
imloading  goods.    The  consignee  is  liable  to  the 


carrier  for  damages  caused  to  its  trains  throi^h 

his  negligence  in  unloading  freight  which  has  been 


158  Fed.  561,  »6  CCA  E85]. 

30.  "It  shall  be  unlawful  for  any 
person,  persona,  or  corporation  to 
offer,  grant,  or'  give  or  to  solicit, 
accept,  or  receive  any  rebate,  con- 
cession, or  dfscrhninatlon  In  respect 
to  the  transportation  of  any  prop- 
erty In  Interstate  or  foreign  com- 
merce by  any  common  carrier  sub- 
ject to  said  Act  to  regulate  com- 
merce and  the  Acts  amendatory 
thereto  whereby  any  such  property 
^all  by  any  device  whatever  be 
tmnsported  at  a  less  rate  than  that 
named  In  the  tariffs  published  and 
filed  by  such  carrier,  as  la  required 
by  saild  Act  to  regulate  commerce 
and  the  Acts  amendatory  thereto,  or 
whereby  any  other  advantage  is 
elven  or  discrimination  is  practiced," 
S2  U.  S.  St.  at  L.  847  C  70S  S  1- 

31.  U.  S.  V.  Vacuum  Oil  Co.,  155 
Fed.  69 S. 

32.  V.  S.  V.  Vacuum  Oil  Co.,  1B3 
Fed.  598. 

33.  Act  June  29,  1906  (34  U.  S. 
St.  at  li.  684  c  3691). 

84.  U.  S.  V.  Sunday  Creek  Co.,  194 
Fed.  252.  264  [afl  210  Fed.  747]. 

35.  U.  S.  V.  Vacuum  Otl  Co.,  163 
Fed.  698. 

36.  Int.  Com.  Act  (24  U.  S.  St.  at  L. 
379  c  104  I  10),  as  amended  by  Act 
March  2,  1889  (25  U.  S.  St.  at  L.  866  c 
382  S  2);  and  Act  of  June  18.  1910  (36 
V.  S.  St.  at  L.  549  C  309  §  10  par  8) 

87.  V.  S.  V.  Hanley.  71  Fed.  672. 

88.  U.  S.  V.  Sterling  Salt  Co., 
sen  Fed.  593. 

88.   Oaorffe  N.  Pteroe  Oo.  v.  Wells, 


189  Fed.  Efil,  110  CCA  645  [aff  236 
V.  S.  278.  36  set  361,  59  L.  ed.  676]. 

40,  O'Connor  v.  Great  Northern 
R.  Co.,  118  Minn.  223.  136  NW  743. 

41.  U.  S.  v.  Union  Mfg.  Co.,  240 
U.  S.  606,  36  set  420,  60  L.  ed.  822 
(where  the  court  said:  "In  de- 
nouncing as  criminal  'false  billing, 
false  classification,  false  weighing, 
false  representation  of  the  contents 
of  the  package  or  the  substance  of 
the  property,  false  report  of  weight, 
false  tnatement,  or  other  device  or 
means'  employed  In  order  to  'obtain 
or  attempt  to  obtain  transportation 
for  such  property  at  leas  than  the 
regular  rates  then  established,'  the 
lawmaker  regarded  not  merely  the 
physical  transportation  of  the  prop- 
erty, but  the  entire  transaction 
through  wMch  consignor  or  con- 
signee might  seek  to  evade  the  policy 
of  the  Act  to  subject  all  interstate 
shipments  to  uniform  rates  of 
cha^e  prescribed  In  published 
tarlff^s.  In  a  case  w^iere  for  any 
rea9on  the  payment  of  the  freight 
Is  not  made  prior  to  the  delivery  of 
the  goods  to  the  consignee  but  re- 
mains to  be  afterwards  adjusted,  the 
effort  to  obtain  an  advantage  not 
permitted  by  the  schedules  may  still 
be  exerted  through  fraudulent  repre- 
sentations Influencing  the  adjust- 
ment of  the  freight,  with  precisely 
the  same  effect  as  If  the  representa- 
tions had  preceded  delivery  of  the 
goods.  When  this  is  accomplished, 
there  la  a  fraudulent  obtaining  of 
tran^Mrtatton    at    leu    thui  the 


established  rate,  within  the  meaning 
of  the  prohlbltdon"). 

48.  U.  a.  V.  Union  Mfg.  Co.,  240 
U.  S.  605,  36  act  420,  60  U  ed.  822. 

43.  U.  S.  V.  Sterling  Salt  Co.,  200 
Fed.  Bfl«. 

44.  U.  S.  V.  Howell,  56  Fed,  21. 
And  see  Criminal  Law  [22  Cyc  445], 

[al  Immaterial  Tariaaoe, — An  In- 
dictment under  Rev.  St.  9  5440,  and 
under  S  10  of  the  Interstate  Com- 
merce Law.  as  amended  by  Act 
March  2.  1889  (25  U.  S.  St.  at  L.  855 
c  382),  charged  a  conspiracy  between 
lumber  merchants  and  their  servants 
and  an  employee  of  a  railroad  com- 
pany to  procure  less  than  the  estab- 
lished rate  by  falsely  weighing  the 
lumber  shipped,  and  alleged  that  a 
shipment  was  made  from  East  Atchi- 
son. Mo.,  where  the  underwe|ghlng 
wa.3  accomplished.  The  evidence 
showed  that  the  lumber  was  ship- 
ped from  Atchison.  Kan.,  and  that 
the  rates  from  Atchison  and  East 
Atchison  were  tihe  same.  It  was 
held  that  this  variance  was  imma- 
terial, if  the  overt  act  charged  the 
underweighlng  was  accomplished  at 
East  Atcnlson,  within  the  Jurisdic- 
tion of  the  district  court  trying  the 
case.    U.  S.  V.  Howell,  66  Fed.  21. 

45.  U.  S.  V,  Howell,  66  Fed.  21. 
4S.    See  statutory  provisions. 
BxploaivcB   carriaa  on  trnlna  see 

Explosives  [19  Cyc  1], 

47.  Heme  v.  Qerton,  2  K.  &  "E.  66, 
106  EiCL  68.  121  Reprint  2«  (vitriol). 
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delivered  to  him  in  a  car.  It  is  his  dntjjr,  in  exer< 
eising  his  privilege  of  going  on  the  carrier's  r^ht 
of  way  to  procure  his  goods,  to  exercise  it  in  such 
a  way  as  not  to  inflict  injury  to  the  other's 
property." 

Dangerona  goods.  A  shipper  desiring  to  ship  a 
dangerous  explosive  by  a  carrier  has  a  right  to  do 
so  if  the  carrier  will  accept  it  for  tnmsportation; 
bat  on  delivering  it  it  is  his  duty  to  inform  the 
carrier  folly  of  its  dangerous  character,  in  order 
that  transportation  may  be  deolined,  or  if  it  accepted 
that  suitable  provision  may  be  made  against  any 
danger  from  it  And  a  failure  to  give  the  carrier 
such  notice  will  subject  the  shipped  to  liability 
for  all  dam^^s  arising  from  a  subsequent  ex- 
plosion of  the  articles  shipped.'*'  The  duty  does 
not  arise  from  any  contract,  express  or  implied, 
but  from  the  principle  expressed  in  the  maxim, 
Sic  utere  tno  ut  alienum  non  Isodas.'"^  Where 
the  goods  are  delivered  to  the  carrier  by  the 
shipper's  agent  who  has  full  knowledge  of  the 
dangerous  character  of  the  goods,  the  fact  that 
such  agent  may  be  liable  criminally  will  not  affect 
his  principal's  liability  to  respond  in  damages  to 
the  Carrie."  Where  a  consignee  orders  from  dif- 
ferent manufacturers  two  kinds  of  explosives,  and 
each  mannfactnrer  delivers  to  the  carrier  the  ex- 
plosive ordered  of  him,  without  hnowii^  of  the 
shipment  by  the  other  of  a  similar  explosive,  and 
wi&ont  informing  the  carrier  of  the  dangerous 


nature  of  the  goods,  and  an  explosion  results,  each 
of  the  shippers  is  liable  in  a  joint  action  for  the 
whole  damages  resulting,  but  there  is  no  liability  on 
the  part  of  the  consignee."  It  has  been  said  that 
"in  every  shipment  there  is  an  implied  contract  on 
the  part  of  the  shipper  that  his  goods  are  not  of 
such  a  character  as  to  cause  injury  to  other  goods, 
and  that,  no  matter  how  innocent  or  how  ignorant 
he  may  have  been  of  their  real  character,  the  law 
will  impute  to  him  knowledge  of  the  fact,  inasmuch 
as  he  has  had  a  better  opportunity  of  acquiring  it 
than  any  otJier  person."'^  80  a  consignor  is  liable 
in  damages  for  sending  as  "general  ca^o"  dan- 
gerous goods  which  onitted  poisonous  fumes  dur- 
ing transit,  causing  the  deaui  of  the  earrira:,  al- 
though he  did  not  know  and  had  no  means  of 
knowing  that  the  goods  carried  were  dangerous."" 

Goods  of  greatw  weight  fham  npniented  by 
shipper.  It  is  not  a  part  of  the  implied  eontowt 
of  shipment  that  a  shipper  should  declare  the  true 
weight  of  an  article  shipped,  and  he  will  not  be 
liable  for  negligence  in  understating  the  weight  of 
an  article  of  this  character  where  an  injury  occurs 
because  the  tackle  used  is  insufiDicient,  although 
adequate  for  the  weight  stated,"  nor  where  the  car- 
rier^ horse  is  injured  in  drawing  the  goods  because 
they  were  of  a  weight  much  greater  than  that 
stated."'  This  is  on  the  ground  that  the  carrier  may 
judge  and  ascertain  the  true  wei^^t  of  the  goods  for 
itself." 


PART  FOUR:    CARRIERS  OF  PASSENGERS" 

[By  Henry  H.  Skyles] 
L  DEFINITION  AND  aENERAL  NATDBE 


[$  1033]  A.  In  Oeneral.  Public  carriers  of  pas- 
sengers, like  common  carriers  of  goods,  are  engaged 
in  a  public  calling  which  imposes  on  them  a  duty 
to  serve  all  without  discrimination;"*  and  they  owe 
to  their  passengers  a  degree  of  care  and  protec- 
tion different  from  that  which  may  be  exacted  of 
persons  who  do  not  thus  hold  themselves  out  as 


serving  the  public  in  such  capacity.**  Therefore 
the  question  whether  one  who  furnishes  transporta- 
tion to  individuals  is  a  public  carrier  or  not  may 
be  important  for  the  purpose  of  determining  his 
duty  as  to  serving  all  who  may  apply,  and  also  the 
care  and  prudence  which  he  is  required  to  exercise. 
For  either  purpose  a  public  carrier  of  passengers 


4t.  New  York.  «tc..  R.  Oo.  v.  At- 
lantic Refining  Co..  129  N.  Y.  597,  29 
NS  829  [rev  13  NYS  4661  (where  It 
was  held  that  a  railroad  company 
ow«8  no  duty  to  a  person  to  whom  It 
has  dellverea  a  carload  of  lumber  on  a 
sldlnx  adjacent  to  the  main  track  to 
watch  and  take  care  of  the  car  and 
Its  contents,  and  that,  if  the  own«r 
of  such  lumber,  after  unloading  a 
part  of  It,  leaves  It  Btanding  over 
night,  without  replacing  the  fasten- 
ings to  hold,  it  on  the  car,  and  In 
consequence  the  lumber  Is  blown  on 
the  main  track  and  c&uses  a  train  to 
be  derailed,  he  Is  liable  to  the  car- 
rier for  the  damages  thus  caused; 
and  the  company  cannot  be  said  to 
be  guilty  of  contFlbutory  negligence 
in  such  a  case  in  acting  on  the  as- 
sumption that  defendant  would  per- 
form his  duty  In  properly  securing 
the  lumber). 

BO.  International  Mercantile  Mar. 
Co.  V.  Fels.  170  Fed.  276,  96  CCA 
471.  18  AnnCas  IS:  Boston,  etc.,  R.  Co. 
V.  Shanly.  107  Mass.  6«8  (In  this  case 
It  aj)peared  that  a  party  had  ordered 
of  one  manufacturer  a  substance 
known  as  "dualln,"  and  of  another 
a  box  of  articles  used  to  explode 
dualln.  These  were  shipped  by  the 
two  manufacturers,  neither  knowing 
of  the  shipment  by  the  other,  ana 
neither  giving  the  carrier  any  no- 
tice of  the  character  of  the  articles 
shipped.  On  the  route  an  explosion 
occurred,  and  much  damage  was 
done  to  the  railroad  company's 
property  and  to  property  of  other 
persons.  Two  separate  actions  were 
decided  together — one   by   the  rail- 


road company  against  the  manufac- 
turers who  shipped  the  goods,  for 
d.-imagee  to  its  own  property;  the 
other  by  the  Injured  third  parties 
for  the  use  of  the  company,  for 
damages  sustained  by  them,  the 
company  having  paid  them  for  the 
Injuries  sustained  by  them  and 
taken  an  assignment  of  their  cause 
of  action,  and  the  <wurt  held  that 
both  actions  should  be  sustained; 
that  the  shippers  were  liable  to  the 
company  and  to  third  parties  In- 
jured by  such  explosion;  that  the 
consignee  was  not  liable;  that  the 
fact  that  the  company  had  paid  the 
thdrd  parties  for  the  Injuries  sus- 
taJned  by  them,  and  a  recital  In  the 
declaration  Uiat  the  action  was 
brought  for  the  use  and  benefit  of 
the  carrier,  were  not  an  admission 
that  the  loss  occurred  through  the 
company's  negligence  and  would  not 
defeat  uie  action).  Sea  also  Barney 
V.  Burns tenbinder.  7  I^ans.  (N.  Y.) 
210,  64  Barb.  212:  Heme  v.  Oarton. 
2  E.  &  JS.  68,  105  BCL.  66,  121  Re- 
print 26. 

Bl.  Boston,  etc.,  R.  Co.  t.  Shanly. 
107  Mass.  668, 

Sa.  Barney  v.  Burstenblnder,  7 
Lans.  (N.  tT)  210,  64  Barb.  212. 

B8.  Boston,  etc.,  R.  Co.  v.  Shanly. 
107  Mass.  S68. 

54.  Hutdhinmn  Carriers  (8d  ed) 
i  798.  To  same  effect  Pierce  v. 
Winsor,  1»  F.  CB8.  No.  11,161,  8 
Sprague  36:  Brass  v.  MaJtland,  6  G. 
&  B.  470,  »  BCL  470,  119  Reprint 
940. 

SB.  Bamfleld  v.  Goole,  etc., 
Transp.  Co.,  Ltd.,  [1910]  2  K.  B.  94. 


Be.  Hanna  v.  Pitt,  ISl  App.  Dlv. 
420.  106  NTS  146. 

67.  Bally  v.  Merrell,  8  Bulstr.  94, 
81  Reprint  81. 

68.  Bally  v.  Merrell.  8  Bulstr.  94, 
81  Reprint  81. 

B9.    OtMH  MfsnaoMI 
"Common  carrier"  as  not  Includlnc 
carriers  of  paasangerg  Me  supr& 

Discrimination  by  reason  of  race, 
color,  or  condition  see  Civil  Rights 
[7  Cyc  169];  Constitutional  Law 
[8  Cyc  107S  et  seq}. 

Duties  and  liabilities  of  ferry  com- 
pany as  common  carrier  see  lor- 
ries (19  Cyc  608]. 

Liability  for  violation  of  statute  for- 
bidding running  of  exoursion  traina 
on  Sunday  see  Sunoay  [ST  Cyc 
6491. 

Liability  of  carrier  for  &lse  Impris- 
onment of  passenger  see  False  Im- 
prisonment [19  Cyc  8X7  et  seq]. 

Matters  peculiar  to  carriage  by  ves- 
sels see  Shipping  [36  Cyc  1]. 

Receiving  or  using  pass  by  notary 
public  as  iTouna  for  forfeiture  of 
office  see  notaries  [29  Cyc  1074 
note  46]. 

Regulation  of  carriage  of  xussengers 
as  regulation  of  commerce  see 
Commerce  [7  Cyc  406  et  seq]. 

Right  of  passenger  to  carry  weapona 
see  Weapons  [40  Cyc  868]. 

Statutory  and  municipal  regulation 
of  passenger  service  and  aceom- 
mooatlon  of  street  railroads  see 
Street  Railroads  CU  Cyc  1S41  et 
aeq], 

•0.   See  infra  t  lOSS. 

61.   Stanley  v.   Steele.  77  Conn. 


For  later  oases,  devslopmsnts  and  ehuures  In  the  law  see  cumulative  Annotations,  sams  tlUe,  page  and  note  numpw. 
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may  be  defined  as  "one  who  undertakes  for  hire 
to  carry  all  persons,  indifferently,  who  may  apply 
for  passage,''^  as  long  as  there  is  room  and  there 
is  no  legal  excuse  for  refusing." 

Holdi^  ont.  To  constitute  a  carrier  a  common 
carrier  it  is  necessary  that  it  hold  itself  out  to 
the  public  as  engaged  in  the  business  of  carrying 
passengers;"  and  hence  one  who  occasionally  car- 
ries a  passenger  as  a  matter  of  special  accommoda- 
tion and  agreement  does  not  thereby  become  a  com- 
mon carrier  of  passengers."  The  fact  that  the 
owner  of  a  private  automobile  hires  it  to  certain 
friends  but  not  to  everybody  does  not  indicate  that 
his  automobile  is  devoted  to  the  business  of  a  com- 
mon carrier."' 

The  destination  of,  or  distance  to  be  traveled  by, 
the  passenger  is  immaterial  in  determining  whether 
t!ie  carrier  is  or  is  not  a  common  carrier." 

DistingniBhed  from  carrier  of  goods.  A  carrier 
of  passengers  is  to  be  distinguished  from  a  carrier 
of  goods  not  only  as  to  the  extent  of  the  liability, 
but  also  as  to  the  nature  of  the  contract.  The 
carriage  of  goods  is  a  bailment,  and  the  liability 
arising  therefrom  for  injuries  to  the  goods  is  a 
liability  arising  out  of  the  contract,  whereas  the 
carriage  of  passengers  is  not  a  contract  of  bail- 


ment,"* and  the  liability  of  the  carrier  for  injuries 
to  passengers  depends  entirely  on  negligence,  and 
is  sometimes  said  as  regards  common  carriers  to 
arise  out  of  a  public  duty  to  carry  safely  imposed 
by  law."®  The  distinction  between  a  carrier  of 
passengers  and  a  carrier  of  goods  is  aptly  exem- 
plified in  the  case  of  the  transportation  of  pas- 
sengers and  the  -transportation  of  baggage  by  a 
common  carrier;  the  carrier  is  at  tlie  same  time  a 
carrier  of  passengers  and  a  carrier  of  goods,  its 
liability  as  carrier  in  the  former  case  depending 
on  its  negligence,  whereas  in  the  latter  case  the 
carrier  is  liable  for  all  injuries  not  caused  by  an 
act  of  God  or  of  the  public  enemy." 

Public  and  private  carrier  distinguished.  The 
distinction  between  a  public  or  common  carrier  of 
passengers  and  a  special  or  private  carrier  of  the 
same  is  that  it  is  the  duty  of  the  former  to  receive 
all  who  apply  for  passage,  so  long  as  there  is  room 
and  no  legal  excuse  for  refusing,,  while  such  duty 
does  not  rest  upon  the  latter." 

[$  1034j  B.  Particular  Classes  of  Passenger  Car- 
riers— 1.  la.  General."  Public  or  common  carriers  of 
passengers  are  generally  held  to  include  all  those 
who  as  a  business  carry  passengers  by  means  of 
stagecoach,'*  omnibus,"  public  hack  or  taxicab,"* 


688,  S93,  60  A  640,  60  LRA  561,  2  AliD 
Cas  842  tclt  Cyc]. 

63.  Tnompson  Carriers  Pass.  26, 
note  1  [quot  Richmond  v.  Southern 
Pac.  Co.,  41  Or.  64,  60,  67  P  947,  949. 
»3  AmSR  694.  67  LRA  616:  Thomp- 
son-Huston Slectrlo  Co.  v.  Simon,  20 
Or.  60,  25  P  147,  23  AmSR  86,  10  LRA 
251]:  Bouvier  L.  D.  [quot  Central  of 
Georgia  R.  Co,  v.  Llppman,  110  Ga. 
665.  673,  36  SE  202,  60  LRA  6731; 
Orr  V.  Boockholdt,  10  Ala.  A.  331, 
65  S  430:  Verner  v.  Sweitzer,  32  Pa. 
208;  McGregor  v.  Gill,  114  Tenn, 
621.  624,  86  SW  318,  108  AmSR  919 
[cit  Cyc];  Nashville,  etc.,  R.  Co.  v. 
MesBlno,  1  Sneed  (Tenn.)  220:  GU- 
Ilngham  v.  Ohio  River  R.  Co^  36  "W. 
Va.  588,  14  SE  243,  29  AmSR  827, 
14  LRA  798. 

[a]  Otlur  daHBltloiiS^d)  "One 
who  transports  such  passengers  aa 
choose  to  employ  him  from  place 
to  place  for  reward,"  Wharton  Neg. 
ii  645.  626  [quot  Burke  v.  State,  64 
Misc.  558,  680.  119  NYS  108«].  (2) 
"One  who  undertakes  to  carry  per- 
sons from  Diace  to  place,  gratul* 
tously,  or  for  hire."  Simmons  v. 
Oregon  R.  Co.,  41  Or.  151,  167,  69  P 
440.  1022. 

[b1  A  Mno«  oarrfliur  prlwrnen 
of  wmx,  WMn  oonMn  tlw  yor- 
mmMnt,  Is  a  carrier  aa  to  the  nedes- 
sary  gruards,  and  not  merely  a  gov- 
ernment agent.  Truex  v.  Erie  R.  Co., 
4  Lans.  (N.  Y.)  198. 

[c]  A  contractor  to  carry  tbe  mall 
between  a  railroad  station  and  the 
poat  office  in  a  town  Is  not  a  common 
carrier.  Davis  v.  Crisham,  213  Mass. 
151,  99  NE  969. 

83.  Bouvier  L.  D.  [quot  Georgia 
Cent.  R.  Co.  v.  Llppman,  110  Ga.  665, 
e73.  36  SB  202,  60  LRA  6731;  Orr  v. 
Boockholdt,  10  Ala.  A.  331,  65  S  430; 
Gilllngbam  v.  Ohio  River  R.  Co..  36 
W.  Va.  688,  14  SE  243,  29  AmSR  S2T, 
14  LRA  798:  Rex  v.  Toronto  R.  Co., 
23  Ont.  L.  186.  203,  2  OntWN  681,  18 
OntWR  104  [clt  Cyc], 

Dstr  to  roMlTo  uft  transport  pM- 
■■BMrB  Bee  Infra  I  1088  et  seq. 

eL  N.  H. —  Murch  v.  Concord  R. 
Corp..  29  N.  H.  9.  61  AmD  «31. 

Or. —  Thompson-Houston  Electric 
Co.  v.  Simon,  20  Or.  60.  25  P  147,  23 
AmSR  86.  10  LRA  261. 

Porto  Rico. — Velez  v.  Llavlna,  18 
Porto  Rico  634. 

Tenn. — Nashville,  etc.,  R.  Co,  v. 
Messlno,  1  Sneed  220  (quot  McGregor 
v.  GUI,  114  Tenif.  621,  624,  86  SW  318. 
108  AmSR  919]. 

Va. — Carlton  v.  Boudar,  118  Va. 
521.  626.  88  SE  174. 

"To  constitute  one  a  common  car- 


rier It  Is  necessary  that  he  should 
hold  himself  out  to  the  community 
as  such.  This  may  be  done  not  only 
by  advertising,  etc.,  but  by  actually 
engaging  in  the  business  and  pursu- 
ing the  occupation  as  an  employ- 
ment." NaahvUle,  etc.,  R,  Co.  v. 
Messino.  1  Sneed  (Tenn.)  220,  225. 

65.  Murch  V.  Concord  R.  Corp.,  29 
N.  H.  9.  61  AmD  631. 

66.  Forbes  v.  Relnman,  112  Ark. 
417,  ISS  SW  663.  61  LRANB  1164  and 
note:  Velei  v.  Llavlna,  18  Porto  Rlco 
634. 

[a]  no*«  of  irtutm  om  Utm  an 
aniomoUl*  with  a  chauffeur  to  drive 
htm  and  his  guests  where  he  directs 
become  private  carriers  for  hire. 
Forbes  v.  Reinman,  112  Ark.  417,  166 
SW  663,  61  LRANS  1164. 

67.  Parmelee  v.  Lowitz,  74  111. 
116,  24  AmR  276;  Benett  v.  Peninsu- 
lar, etc..  Steamboat  Co.,  6  C.  B.  776, 
60  EGL  776.  136  Reprint  1453. 

[a]  Transportauoa  wlflilu  the 
Units  of  a  otTiF— The  proprietor  of 
an  omnibus  Una  for  transporting  all 
passengers  who  may  apply  to  nlm, 
from  a  railway  station  to  hotels  in 
the  same  town.  Is  a  common  carrier. 
Parmelee  v.  Lowits,  74  111.  116.  24 
AmR  276. 

68.  Boyce  V.  Anderson,  Z  Pet. 
(U.  S.)  160,  7  L.  ed.  379;  kcDonald 
V.  Clark,  16  S.  C.  L.  223. 

69.  Brewer  v.  New  Tork.  etc..  R- 
Co.,  124  N.  T.  69.  26  NB  824.  21  Am 
SR  647,  11  LRA  483;  Ansell  v.  Water- 
house,  2  Chit.  1,  18  BCL  469.  Com- 
pare Alton  V.  Midland  R.  Co.,  19  C. 
B.  N.  S.  213.  116  BCL  213,  144  Re- 
print 768  (where  the  liability  of  a 
common  carrier  for  Injuries  to  a 
servant  was  held  to  depend  solely 
on  the  contract  of  carriage,  an<l 
therefore  the  master  could  not  sue 
the  carrier  for  the  loss  of  his  serv- 
ant's services). 

Uabilltr  dependent  on  ne^lg^ne* 
see  generally  Infra  9  1302. 

70.  U.  S.~Stokes  V.  Saltonstall, 
13  Pet.  181,  10  L.  ed.  115. 

111. —  Chicago,  etc.,  R.  Co.  v.  Car- 
roll, 5  111.  A.  201. 

Mich. —  Grand  Rapids,  etc.,  R.  Co, 
V.  Huntley,  38  Mich.  537,  31  AmR 
321 

pi.  H, —  Bennett  v.  Dutton,  10  N. 
H.  481. 

N.  T. — Caldwell  v.  Murphy.  8  N.  T. 
Super.  233  [afT  11  N.  Y.  416];  Cam- 
den, etc.,  R.,  etc.,  Co,  v.  Burke,  13 
Wend.  626.  28  AmD  488. 

Tenn. — East  Tennessee,  etc.,  R.  Co. 
V.  Mitchell,  11  Heisk.  400. 

W.  Va. — Gllllngham  v.  Ohio  River 
R.  Co..  36  W.  Va.  688.  14  SS  243,  29 


AmSR  827,  14  LRA  798. 

Eng. — Crofts  v,  Waterhouse,  3 
Blng.  319,  11  ECL  160,  130  Reprint 
536;  Christie  v.  Griggs,  2  Campb.  79. 

Oarrtur  Uabls  for  personal  InJwclM 
only  In  oase  of  nagUgenoe  see  infra 
S  1302. 

UahUity  for  baggmre  see  Infra  fi 
1572,  1573. 

71.  Indianapolis  Tract.,  etc.,  Co. 
V.  Lawaon,  143  Fed.  834,  74  CCA 
630,  5  LRANS  721,  6  AnnCas  66S: 
Orr  V.  Boockholdt,  10  Ala,  A.  331, 
66  S  430;  Forbes  v.  Relnman,  112 
Ark.  417,  166  SW  668,  61  UtAKS 
1164. 

"A  public,  common  carrier  of  pas- 
sengers is  distinguished  from  private 
carriers  by  the  franchises  conferred 
upon  it,  and  the  obligations,  restric- 
tions, and  liabilities  with  which  it 
is  charged,  all  flowing  from  con- 
siderations of  public  policy.  It  must 
carry  all  alike,  and  for  a  reasonable 
compensation,  furnish  reasonable  ac- 
commodations, must  continuously 
operate  its  line,  and  submit  to  rea- 
sonable regulation.  It  has  the 
franchise  of  taking  tolls,  and,  If  a 
street  railway  corporation,  the  fran- 
chise of  laying  tracks  In  the  streets, 
of  atringing  wires  and  setting  poles, 
and  the  rignt  of  way  over  all  private 
means  of  transportation,"  Indian- 
apolis Tract.,  etc.,  Co.  v.  Lawson, 
143  Fed.  834.  837,  74  CCA  680,  6 
LRANS  721,  6  AnnCas  666. 

72.  Palaeo  and  sleeping  oar  oonn- 
paules  see  Infra  t  1529. 

73.  Falrchild  v.  California  Staga 
Co.,  13  Cal.  599:  Prink  v.  Coe,  4 
Greene  (Iowa)  666,  61  AmD  141; 
Bennett  v.  Dutton,  10  N.  H.  481; 
Lovett  V.  Hobbs,  2  Show.  127,  89  Re- 
print 836. 

[a]    KMnM  are  not  vehicles  used 


for  carrying  passengers.  Burlington 
V.  tJnterkircher,  99  Iowa  401,  68  NW 
795. 

74.  Parmelee  v.  Lowitz,  74  111, 
116,  24  AmR  276;  Parmelee  v.  Mc- 
Nulty,  19  HL  666.  Compare  Baker  v. 
Ellison,  [19141  2KB.  762  (holding 
that  a  corporation  with  statutory 
authority  to  run  motor  omnibuses 
was,  by  reason  of  notices  exhibited 
thereon,  not  common  carrier  of  pas- 
sengers on  the  top  of  Its  omnlbuees 
in  regard  to  certain  portions  of  the 
route). 

[a]  Proof  that  a  person  Is  the 
driver  of  a  "lioensed  nns"  in  a  city 
does  not  show  him  to  be  a  common 
carrier,  and  thus  legally  bound  to 
carry  passengers.  Atlantic  City  v. 
Dehn,  69  N.  J.  L.  233,  54  A  220. 
7B>  V.  S. — Teniilnal,TvUC4biCe.  v. 
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jitney/'  steamboat,"  or  ferry."  Bat  a  hackman 
who  has  no  established  route,  place  of  business, 
or  time  of  employment,  although  a  carrier  in  a 
Testricted  sense,  is  not  a  common  carrier.^" 

A  JiTery-stable  ke^pei  does  not  hold  himself  out 
to  serve  any  and  all  persons,  but  operates  only 
under  a  special  contract,  and  deals  with  such  per- 
sons only  as  he  ohooses,  and  is  in  no  sense  a  com- 
mon carrier." 

[$  1035]  2.  Railroads;  Street  Ballroads.  Railroad 
companies  are  generally  by  the  nature  of  their 
business  public  carriers  of  passengers,"^  and  bound 
to  carry  to  the  extent  of  the  capacity  of  their  pas- 


senger trains  all  suitable  persons  who  apply  for 
transportation  in  a  proper  way."  *But  a  railroad 
company  may  occasionally  carry  passengers  on  its 
freight  trains  without  thereby  wialrii^g  itself  a 
common  carrier  of  passengers  on  such  trains and 
a  company  which  operates  only  freight  cars  is  not 
such  a  carrier.^*  So  a  railroad  company  ia  not  a 
carrier  of  passengers  with  reference  to  a  person 
who  is  allowed  to  ride  on  a  handcar.""  The  receiver 
or  trustee  operating  a  railroad  is  a  carrier  of  pas- 
sengers."" A  railroad  company  is  not  a  common 
carrier  of  Pullman  oars  and  employees  performing 
duties  therein,  and  is  not  bound  to  haul  such  cars 


Public  utilities  Commn.,  241  U.  S. 
262,  36  set  583,  60  L.  ed.  984. 

Ala. — Lindsay  v-  Annlston,  104 
Ala.  257,  16  S  645.  63  AmSR  44,  27 
LRA  436. 

Iowa. — Bonce  v.  Dubuque  St,  R. 
Co.,  53  Iowa  278,  5  NW  177,  36  AmR 
221. 

Kan. — Desaer  v,  Wichita,  96  Kan. 
820.  163  F  1194.  LRA1916D  246: 
Lewark  v.  Parkinson,  73  Kan.  552,  86 
P  601.  6  LRANS  1069. 

Mo. —  Lemon  v.  Chanslor,  68 -Mo. 
340.  30  AmR  799. 

N.  Y. — Yellow  Taxlcab  Co.  v. 
Gaynor,  82  Misc.  94,  143  NTS  279 
[aff  169  Ai>p.  DlT.  S88.  144  NTS  4941: 
Stlner  v.  Metropolitan  St.  R.  Co.,  84 
NTS  285. 

Pa. — Donnelly  v.  Philadelphia,  etc., 
R.  Co.,  S3  Fa.  Super.  78;  Primrose  v. 
America  Casualty  Co.,  19  Pa.  Dlat. 
471. 

Va. — Carlton  t.  Boudar,  118  Va. 
E21,  88  SE  174. 

"Taxlcabs  are  jiow  so  venerally  In 
use  that  they  are  Included  In  the 
class  of  common  carriers.  The  name 
Is  a  coined  one  to  describe  a  con- 
veyance similar  to  a  hackney  car- 
riage operated  by  electric  or  steam 
power,  and  held  for  public  hire  at 
deelgned  places,  subject  to  municipal 
controL"  Donnelly  v.  Philadelphia, 
etc..  It.  Co.,  63  Pa.  Super.  78.  82. 

[a]  JL  tSKieali  company  in  the 
business  of  transporting  persons  for 
hire  from  one  part  of  the  city  to 
another  and  holding  itself  out  to 
carry  one  and  all  Is  a  common  car- 
rier of  passenarers.  Van  Hoefen  v. 
Columbia  Taxlcab  Co.,  179  Mo.  Ai> 
591.  162  8W  694. 

Owner  of  antomoUle  pxlTate 
oazxler  see  supra  S  1033. 

76.  Nolen  v.  Rlechman,  226  Fed. 
812;  Houston  v.  Des  Motnes,  (Iowa) 
166  NW  883;  Deaser  v.  Wichita,  96 
Kan.  820,  153  P  1194,  LRA1916D  246. 

[a]  A  Statute  which  defines  as  a 
common  carrier  any  person  or  cor- 
poration operating  for  hire  any  pub- 
lic conveyance  propelled  by  steam, 
gasoline,  electricity,  or  other  power, 
for  purposes  of  transportation  simi- 
lar to  that  ordinarily  afforded  by 
street  railways,  but  not  operated  on 
fixed  tracks,  by  Indiscriminately 
stopping  and  discharging  passengers 
along  the  way,  and  declaring  the 
business  of  such  a  common  carrier 
to  be  a  privilege,  and  forbidding  any 
such  carrier  to  occupy  any  street  or 
public  place  In  a  city  or  town  with- 
out first  obtaining  a  permit  by  ordi- 
nance giving  the  rltht  of  such  oc- 
cupancy, and  embodying  rate»,  tcrm.s, 
and  conditions  such  as  a  city  or 
town  may  impose,  etc.,  defines  a  new 
class  of  common  carriers,  and  the 
act  Is  not  invalid  when  api)!led  to 
the  operation  of  jitneys.  Nolen  v, 
Rlechman.  225  Fed.  812  (construing 
Tenn.  Act  April  3.  1915). 

[b]  Street  railroaa  dlstingnlslied. 
— "A  substantial  distinction  between 
the  property  of  the  owner  of  a  street 
railway  and  that  of  the  owner  of  a 
'jitney'  should  not  escape  attention. 
The  former  consists  of  a  fixed  plant, 
including  roiling  stock,  which  Is 
operative  only  along  tracks  provided 
for  the  purpose,  while  that  of  the 
latter  is  fugitive  in  character,  since 


it  Is  operative  through  its  own 
power  upon  any  portion  of  the  sur- 
face of  an  ordinary  highway."  Nolen 
v.  Rlechman.  225  Fed.  812.  819. 

[c]  Tazloab  dlsHnsmislied. — "While 
the  'Jitney'  and  the  taxlcab  are 
physically  the  same,  yet  the  services 
they  perform  materially  differ.  The 
service  of  the  one  Is  designed  to  ac- 
commodate persona  traveling  along 
distant  routes  and  at  a  rate  of  fare 
common  to  all;  but  the  service  of  the 
other  is  intended  for  the  accommo- 
dation of  persons  whose  destinations 
Involve  varying  distances  and  lines 
of  travel  and  presumably  at  vary- 
ing prices.  The  two  kinds  of  service 
would  slgnl:^  substantial  difference 
In  number  of  vehicles  needed  to  meet 
the  respective  demands;  and  so  the 
dangers  attending  the  operation  of 
the  'Jitney'  presumably  would  ma- 
terially exceed  those  arising  In  the 
taxlcab  service."  Nolen  v.  Rlech- 
man. 226  Fed.  812.  820. 

77.  U.  S.— The  Aberfoyle,  ■  1  F. 
Cas.  No.  17.  1  Blatchf.  360;  Jencks 
V.  Coleman.  13  F.  Cas.  No.  7,258.  2 
Sumn.  221;  The  Pacific.  18  F.  Cas.  No. 
10,643,  1  Blatchf.  569;  The  Zenobla. 
30  F.  Cas.  No.  18,208,  1  Abb.  Adm. 
48. 

Ky. — ^fteasor  v.  Paducah,  etc..  Ferry- 
Co..  162  Ky.  220.  163  SW  222.  43 
LRANS  820. 

N.  C— White  V.  Norfolk,  etc..  R. 
Co..  116  N.  C.  631,  20  SE  101,  44 
AmSR  489. 

Pa.— MoBride  v.  McNally,  243  Pa. 
206,  89  A  1131,  62  LRANS  269. 

S.  C — McCUena«han  v.  Brook,  38 
S.  C.  L.  17. 

See  generally  Shipping  [36  Cyc 
320]. 

[a]  "A  steamboat  ooapany,  hold- 
ing Itself  out  to  the  public  as  a  car- 
rier of  passengers  and  freight,  la  a 
common  carrier."  Reasor  v.  Padu- 
cah. etc.  Ferry  Co.,  152  Ky.  220,  222, 
153  SW  222.  43  LRANS  820  [cit  Cyc]. 

[b]  Points  not  on  regular  route. 
—The  liability  of  the  owner  as  car- 
rier is  not  affected  by  the  fact  that 
the  boat  is  let  to  run  between  points 
not  on  its  regular  route.  White  v. 
Norfolk,  etc.,  R.  Co..  116  N.  C.  631. 
20  SB  191.  44  AmSR  489. 

78.  Cal. — May  v.  Hanson,  5  Cal. 
360,  63  AmD  135. 

Iowa. — Slimmer  v.  Merry.  23 
Iowa  90;  Whitmore  v.  Bowman,  4 
Greene  148. 

Mass. — Le  Barron  v.  East  Boston 
Ferry  Co..  11  Allen  312.  87  AmD  717. 

Mich. — Melsner  v.  Detroit,  etc., 
Ferry  Co..  164  Mich.  645.  118  NW  14. 
129  AmSR  493,  19  LRAI^S  872. 

Minn. — Blakeley  t.  Le  Duo,  19 
Minn.  187. 

N.  Y. — Brockway  v.  Lascala,  1 
Edm.  Sel.  Cas.  135. 

N.  C. — Spivey  v.  Farmer,  3  N.  C. 
619. 

[a]  A  city  operating'  a  ferryboat 

Is  a  common  carrier.  Davles  v.  Bos- 
ton, 190  Mass.  194.  76  N13  663. 

[b]  Boat  to  amnaement  park. — 

A  company  Incorporated  to  own  and 
to  operate  ferries  on  a  river,  which 
also  owns  and  operates  an  amuse- 
ment park  and  steamers  for  the 
transportation  of  persons  to  and 
from  the  park.  Is  not  a  common  car- 
rier while  engaged  in  transporting 


such  persons.  Melsner  v.  Detroit 
Ferry  Co.,  164  Mtch.  546.  118  NW  14. 

79.  Godbout  V.  at.'  Paul  Union 
Depot  Co..  79  Minn.  188,  81  NW  83S, 
47  LRA  532:  Brown  v.  New  York 
Cent.,  etc.,  R.  Co.,  76  Hun  866,  27 
NTS  69. 

BO.   Ala. — Georgia  Life  Ins.  Co. 
Easter,  189  Ala.  472,  68  S  614,  UUL 
1915C  456.  ' 

Conn. — Stanley  v.  Steele,  77  Conn. 
688.  60  A  640,  69  LRA  661.  2  AnnCas 
342  and  note. 

111.— Payne  v.  ^stead,  44  HI.  A. 
97. 

Mo.— Sleswlat  v.  Amot,  86  Mo.  200. 
56  AmR  424  [rev  10  Uo.  A.  197]; 
Trout  V.  WatklDS  Livery,  etc,  Co.. 
148  Mo.  A.  621,  130  8W  186. 

Tenn. — ^MoO-regor  v.  OIll,  114 
Tenn.  6S1,  88  SW  818,  108  AmSR 
919. 

UvazT-ataUii    kaepeni  renerallr 

see  Llvery.49table  XCeepers  [26  Cyc 
1504]. 

81.  Davis  V.  Button,  78  Cal.  247, 
18  P  133,  20  P  646;  Caldwell  v. 
Richmond,  etc..  R.  Co.,  89  Ga.  660. 
16  SE  678;  Chicago,  etc..  R.  Co.  v. 
Hamler,  215  III.  526.  74  NE  705,  108 
AmSR  187,  1  LRANS  674,  3  AnnCae 
4 2 ;  Klwoczka  v,  PubUc  Service  R. 
Co.,  32  N.  J.  L.  J.  144.  But  see  East 
Indian  K.  Co.  v.  Mukerjee,  [1901] 
A.  C.  396.  3  BRC  420  (holding  that 
railroad  companies  are  bound  to  use 
reaiBonable  care  and  diligence  In  the 
conveyance  of  passengers,  but  they 
are  not  common  carriers  of  passen- 
gers end  are  not  under  the  obliga- 
tion to  carry  safely). 

[a]  A  railroad  company  anthor- 
laed  to  take  property  under  the 
power  of  eminent  domain  becomes 
pro  hac  vice  a  common  carrier. 
Caldwell  v.  RHchmond,  etc..  R.  Co.. 
89  Ga.  550,  16  SE  6T8. 

83.    See  infra  ig  1068-1068. 

83.  Murch  V.  Conoord  R.  Corp.,  29 
N.  H.  9,  61  AmD  831.  See  alao  Infra 
1  1060. 

84.  Dodson  v.  Clark  Lumber  Co., 
123  Ark.  60,  184  SW  417;  Self  v.  Adel 
Lumber  Co..  6  Ga.  A.  846,  64  SE  112. 

[a  ]  dumber  eoupaiky . — (1 )  A 
lumber  company  operating  an  engine 
and  flat  cars  to  haul  lumber  and 
transport  Its  employees  to  and  from 
their  work  is  not  a  carrier  of  pas- 
sengers, and  its  employees  while 
being  transported  are  not  passen- 
gers. Self  V.  Adel  Lumber  Co..  6 
Ua.  A.  846.  64  SE  112.  (2)  A  log- 
ging company  operating  a  railroad 
to  naul  timber  to  Its  mill,  and  on 
which  It  occaslonaJly  hauls  mate- 
rials for  others,  but  which  does  not 
carry  passengers  at  all  except  gra- 
tuitously and  under  a  stipulation 
exempting  It  from  liability  for  neg- 
ligence, is  not  a  common  carrier  of 

eassengers.    Dodson  v.  Clark  Lum- 
er  Co..  123  Ark.  60.  184  SW  417. 
86.    Hoar  V.  Maine  Cent.  R.  Co., 
70  .  Me.   65.  35  AmR  299.    See  also 
infra  S  1059. 

86.  U.  S.— Washington,  etc..  R, 
Co.  V.  Brown.  17  Walt.  446,  21  L.  edl 
676. 

Conn. — Lamphear  v.  Buckingham, 

33  Conn.  287. 

D.  C. — Jones  v.  PennsyJvanla  R. 
Co.,  19  D.  C.  178. 

1*.  J.— Klein  y.  Jewett,  26  N.  J. 


Far  X«Mb  MMit  OaraiopuntB  and  akaaffM  in  the  taw  ■••  oumulativa  Annotationa,  aatiM  tlUa,  mw«Md  not*  nnmbar. 
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when  tendered  to  it  the  Pullman  company  with 
its  conductors,  porters,  or  other  employees,"^  unless 
its  charter  requires  it  so  to  do,^  subject  to  such 
rules  and  regulations  as  may  be  prescribed;^  and 
if,  under  such  a  charter,  it  contracts  with  a  Pull- 
man company  to  haul  its  cars,  it  necessarily  con- 
tracts as  a  common  carrier.^ 

As  Iwtweai  different  companies,  where  one  rail- 
road company  is  operating  its  train  on  the  line 
of  another  road,  the  company  operating  the 
train  is  generally  deemed  the  carrier  as  to  pas- 
sengers on  such  train  and  where  one  company 
operates  the  trains  of  another  road  over  its  track 
it  is  deemed  the  carrier,"^  except  where  it  furnishes 
only  the  motive  power."  The  owner  of  a  train  or 
boat  leased  for  an  excursion,  the  crew  being  fur- 
nished with  the  train  or  boat,  is  the  carrier  as  to 
pusengers  conveyed,  although  the  means  of  convey- 
ance may  be  under  the  general  diiiiection  of  the 
manager  of  the  excursion.'* 

A  street '  railroad  company,  irrespectlTe  of  the 
motive  power,  is  a  common  carrier  of  passengers,"'' 
although  it  ia  constructed  on  private  property. 


The  crtmu  and  operator  of  a  scenic  railmiy  in  an 
amusement  park  is  subject,  where  he  has  accepted 
passengers  on  such  railway  for  hire,  to  the  liabili- 
ties of  a  carrier  of  passengers  generally."^ 

State  as  common  carrier.  Where  a  state  owns 
and  operates  a  railway  system  at  a  park,  posts 
notices  calling  attention  to  the  railway  and  the  fare 
chained  to  ride  thereon,  has  ticket  offices,  maintains 
the  structure,  provides  the  cars  and  machinery 
which  runs  them,  and  receives  the  revenue  of  its 
operation,  it  is  a  common  carrier  of  passengers 
for  hire,  subject  to  liability  as  such.** 

[$  1036]  3.  Elevators."  The  owner  or  manager 
of  a  passet^er  elevator  used  in  a  building  for  the 
transportation  of  tenants  and  others  is  not  in  the 
full  sense  of  the  term  a  common  carrier  of  pas- 
sengers.^ However,  with  reference  to  the  safety  of 
the  passengers  on  an  elevator  a  similar  d^rco  of 
care  is  usually  required  of  the  owner  or  manager 
as  is  exacted  of  other  passenger  carriers,'  and  with 
this  idea  in  view  it'  has  been  held  in  many  cases 
that  such  an  owner  or  manager  is  a  common  carrier 
of  passengers  as  to  persons  using  the  elevator;^  and 


Eq.  474  [alT  27  N.  J.  Eq.  6&0]. 

Wash. — O'Toole  v.  Faulkner,  29 
Wash.  644,  70  P  68. 

87.  Chicago,  etc.,  R.  Co.  v.  Ham- 
ler.  216  111.  B25.  74  NE  706,  106  Am 
BR.  187.  1  LRANS  674,  3  AmiCas  42. 

PalM*  uiA  Blaaplnff  can  gmcnmr 
aee  Infra  SI  1529-1658. 

88.  Coleman  v.  Pennsylvania  R. 
Co.,  242  Pa.  304.  89  A  87.  60  LRANS 
432,  AnnCasl91&B  629. 

89.  Coleman  v.  Pennsylvania  R. 
Co.,  242  Pa.  804,  89  A  87,  50  LRANS 
432,  AnnCa8l91&B  529. 

[a]  HMd  not  depart  fzom  r^nla- 
tlona. — ^Where  a  railroad  company's 
diarter  requires  It  bo  haul  cars 
owned  by  others,  it  cannot  refuse  to 
transport  cars  of  a  sleeping  oar  com- 
pany containing  employees  of  that 
company,  but  may  refuse  to  haul 
such  in  connection  wiith  passenger 
trains  or  in  any  way  which  Involves 
a  departure  from  its  reasonable 
regulathms.  Coleman  v,  Pennsyl- 
vania R.  Co.,  242  Pa.  304.  89  A  87,  60 
LRANS  432,  AnnCasl916B  629. 

90.  Coleman  v.  Pennsylvania  R. 
Oo.,  242  Pa.  304,  89  A  87.  50  LRANS 
432.  AnnCasl916B  629. 

91.  XT.  S. — Haft  v.  Minneapolfs, 
etc.,  R.  Co.,  14  Fed.  658,  4  McCrary 
622. 

Ark. — Eureka  Springs  R.  Co.  v. 
TImmons.  51  Ark.  459,  11  SW  690. 

Cal. — Wheeler  v.  San  Francisco, 
etc.,  R.  Co..  31  Call.  46.  89  AmD  147. 

111. — Hannibal,  etc..  R.  Co.  v.  Mar- 
tin. Ill  111.  219. 

irich. — Patterson  v.  Wabash,  etc., 
R.  Co.,  54  Mich,  91.  19  NW  761. 

N.  T. — Slas  V.  Rochester  R.  Co., 
169  N.  Y.  118,  62  NB  132,  66  LRA 
859. 

Eng. — Wright  v.  Midland  R.  Co.. 
li.  R.  8  Exch.  137. 

[a]  A  pMMBgW  traveUiur  over  a 
iMimd  tzMk  has  no  contract  rela- 
tion with  any  other  lessee  of  the 
track  than  the  company  which  car- 
ries him.  Patterson  v.  Wabash,  etc., 
R.  Co.,  64  Mich.  91.  19  NW  761. 
.  Oonpaaiei  anA  ptrMma  llahU  jrcn- 
wallr  Bee  tnfra  fS  1201.  1259-1262, 
1812-1S21. 

92.  Schopman  v.  Boston,  etc,  R. 
Co..  9  Gush.  (Mass.)  24,  55  AmD  41: 
Smith  V.  St.  Loula,  etc.,  R.  Co.,  85 
Mo.  418,  66  AmR  880;  Sprague  t. 
Smith.  29  Vt.  481.  70  AmD  424. 

88.  Keep  v.  Indianapolis,  etc.,  R. 
Co..  9  Fed.  626,  S  McCrary  20S. 

84.  Cuddy  V.  Horn,  46  Mich.  696, 
10  NW  32,  41  AmR  178;  White  v. 
Norfolk,  etc..  R.  Co..  115  N.  C.  681. 
20  SE  191.  44  AmSR  489;  Collins  v. 
Texas,  etc..  R.  Co.,  16  Tex.  Civ.  A. 
16S,  39  SW  643. 

rt.  U.  S.~Van  de  Venter  v.  Chl- 
caco  City  R.  Co.,  26  Fed.  32. 

£10  C.J.-59] 


Ga. — Holly  v.  AOanta  St.  R.  Co., 

61  Ga.  215,  34  AmR  97. 

111. — Chicago  Union  Tract.  Co.  v. 
Chicago,  199  111.  484,  65  NE  451,  69 
LRA  631;  Dean  v.  Chicago  Gen.  R 
Co.,  64  111.  A.  166. 

Minn. — WatBon  v.  St.  Paul  City  R. 
Co.,  42  Minn.  46,  43  NW  904  (cable 
line). 

Mo.— Schloemer  v.  St.  Louis  Tran- 
sit Co.,  204  Mo.  99.  102  SW  566; 
Redmon  v.  Metropolitan  St.  R.  Co., 
185  Mo.  1,  84  SW  26.  105  AmSR  658; 
Jackson  v.  Grand  Ave.  R.  Co.,  118 
Mo.  199.  24  SW  192;  Zedler  v.  Metro- 
politan St.  R.  Co.,  153  Mo.  A.  613, 
134  SW  1067;  Nelson  v.  Metropolitan 
R.  Co..  113  Mo.  A.  702,  88  SW  1119. 

Nebr. — Dore  v.  Omaha,  etc.,  R.  Co., 
97  Nebr.  250.  149  NW  792;  Lincoln 
Tract.  Co.  v.  Webb,  73  Nebr.  136,  102 
NW  258,  119  AmSR  879;  Lincoln 
Tract.  Co.  V.  Heller,  72  Nebr.  127, 
100  NW  197,  102  NW  262;  Omaha 
St.  R.  Co.  V.  Boeson,  68  Nebr.  437. 
94  NW  619;  East  Omaha  St.  R.  Co. 
V.  Godola.  50  Nebr.  906,  70  NW  491; 
Pray  v.  Omaha  St.  R.  Co.,  44  Nebr, 
167.  62  NW  447.  48  AmSR  717: 
Spellman  v.  Lincoln  Rapid  Transit 
Co.,  36  Nebr.  890,  55  NW  270.  38 
AmSR  763,  20  LRA  316  (dummy 
line). 

Va. — Richmond  R..  etc.,  Co.  v. 
Bowles,  92  Va.  738.  24  SE  388. 

Wajsh. — Denham  v.  Washington 
Water  Power  Co^  38  Wash.  354,  80 
P  546;  State  v.  Spokane 'St.  R.  Co.. 
19  W^h.  618,  53  P  719,  67  AmSR 
739.  41  LRA  615. 

Ont. — Rex  V.  Toronto  R.  Co.,  23 
Ont.  L.  186,  2  OntWN  681.  18  Ont 
WR  104. 

98.  East  Omaha  St.  R.  Co.  v.  Go- 
dola. 50  Nebr.  906.  70  NW  491. 

97,  O'Callaghan  v,  Dellwood  Park 
Co.,  149  111.  A.  34  [alt  242  111.  336. 
89  NE  1005.  134  AmSR  331,  26  LRA 
NS  1054  and  note.  17  AnnCas  407 
and  note]. 

88.  Burke  y.  State,  64  Misc.  658. 
119  NYS  10S9. 

States  ffenerallr  see  States  [86 
Cyc  820J. 

99.  Can  required  of  owners  or 
operators  of  elevaton  see  infra 
S  1307. 

1.  U.  S.— Bigby  v.  U.  S..  103  Fed. 
697  raff  188  U.  S.  400.  23  SCt  468,  47 
L.  ed.  6191. 

Macs.— Seaver  v.  Bradley,  179 
Mass.  328,  60  NE  796,  88  AmSR  384. 
See  also  Gibson  v.  International 
Trust  Co.,  177  Mass.  100,  68  NE  278. 

62  LRA  928  <whore  the  question  was 
stated  as  being  confllcUng,  but  not 
decided). 

N.  T.— Grlflfen  v.  Manlce.  166  N.  T. 
188.  69  NE  986.  82  AmSR  630,  62 
LRA  922  [rev  47  App.  Dlv.  70.  62 


NYS  364];  Allen  V.  Sackrlder.  ?7  N. 
T.  841 ;  Peo.  v.  Public  Service 
Commn.,  157  NYS  708. 

R.  I. — Edwards  v.  Manufacturers' 
Bids.  Co.,  27  R.  L  248,  61  A  646,  IW 
AmiSR  37,  2  LRANS  744  and  note, 
8  AnnCas  974. 

Tex. — ^Farmers',  etc.,  Nat.  Bank  v. 
Hanks,  104  Tex.  320.  137  SW  1120, 
AnnCasl914B  368  and  note. 

[a]  Seasons  for  rale.i — "The  own- 
ers and  managers  of  passenger  ele- 
vators, although  spoken  of  by  some 
courts  as  common  carriers  of  pas- 
sengers, cannot  properly  be  so 
classed.  The  public  carnier  of  pas- 
sengers, on  account  of  the  nature  of 
his  employment  is  charged  In  law 
wflth  certain  duties  owed  to  the  pub- 
He  among  which  is  that  of  receiving 
upon  his  vehicles  all  who  may  offer 
themselves  for  transportation,  and 
who  stand  ready  to  pay  the  legal 
fare  and  comply  with  Tiis  reasonable 
rules  and  regulations.  When  the 
nature  of  the  nusiness  of  operating 
a  passenger  elevator  is  considered, 
it  Is  clear  that  the  proprietor  owes 
no  such  duty  to  the  public  and  Is 
therefore  not  a  carrier  of  passengers 
in  the  full  sense  of  the  term  as  le- 
gally understood.  Nevertheless, 
with  reference  to  the  safety  of  their 
passengers,  the  law,  has  Imposed 
upon  uie  proprietors  of  passenger 
elevators  dutlles  precisely  similar  to 
those  exacted  of  passenger  carriers 
by  railroad."  Hutchinson  Carriers 
(3d  cd)  I  100  [quot  Farmers',  etc., 
Nat.  Bank  v.  Hanks,  104  Tex.  320, 
328.  137  SW  1120,  AnnCasl914B  368 
and  note]. 

[b]  ZUnstratlon«.^(l)  A  landlord 
who  maintains  an  elevator  In  hla 
private  building  for  the  use  of  ten- 
ants and  their  employees  and  cus- 
tomers is  not  a  common  carrier, 
Edwards  v.  Manufacturers'  Bldg. 
Co..  27  R.  I.  248.  61  A  646,  114  Am 
SR  37,  2  LRANS  744  and  note.  8  Ann 
Cas  974.  (2)  Under  Pubiic  Service 
Commissions  Law  S  2  subd  9.  defin- 
ing common  carrier,  an  elevator  be- 
tween street  levels  la  not  a  common 
carrier  within  S  6,  enumerating  serv- 
ices over  which  the  commission  has 
jurisdiction.  Peo.  v.  Public  Service 
Commn.,  157  NYS  708.  (3)  The 
United  States  Is  not  a  common  car- 
rier In  the  operation  of  an  elevator 
In  a  government  building  devoted  to 
government  purposes.  Bigby  v. 
U.  S..  103  Fed.  1597  [aff  188  U.  S.  400, 
23  SCt  468.  47  L.  ed.  619]. 

8.   See  infra  I  1807. 

3.  Ala. — Morgan  v.  Saks.  148  Ala. 
189.  38  S  848. 

Cal. — Champagne  v.  Hamburger. 
169  Cal.  683.  691.  147  P  654  Tclt 
Cyc];  Treadwell  v.  Whlttier.  80  Cal. 
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it  has  been  held  further  that,  where  the  landlord 
in  consideration  of  the  payment  of  the  rent  agrees 
to  carry  the  tenant,  his  customers,  and  guests,  in  a 
passei^^  elevator,  he  is  a  carrier  for  hire.*  It  has 


been  held  that  an  owner  who  permits  a  person  to 
ride  on  a  freight  elevator  occupies  the  relation  of 
a  common  carrier  of  passei^rs  towaI^d  such  person.'^ 


n.  WHO  ABE  PASSENaEES 


[$  1037]  A.  In  OeueraL  It  is  difficult  to  lay  down 
a  compr^ensive  definition  of  the  word  "pas- 
senger," or  to  exhaust  in  a  single  statement  all  the 
possible  circumstances  under  which  the  relation  of 
carrier  and  passenger  may  exist;"  and,  althoi^h  a 
definition  often  given  is  that  a  passenger  is  one  who 
travels  in  some  public  conveyance  by  virtue  of  a 
contract  expressed  or  implied,  with  the  carrier,  as 
to  the  payment  of  fare  or  that  which  is  accepted  as 


equivalent  therefor,^  this  definition,  like  some  others 
which  have  been  made,  does  not  comprehend  all 
possible  situations;  for  ordinarily  every  person  not 
an  employee,  who  is  carried  by  the  express  or  im- 
plied consent  of  the  carrier  on  a  conveyance  usually 
employed  in  the  carriage  of  passengers,  is  presumed 
to  be  lawfully  on  it  as  a  passenger." 

One  riding  in  a  private  car  may  be  considered  a» 
a  passenger  of  the  railroad  company  to  whose  train 


674,  22  P  266,  13  AmSn  17S,  5  LRA 
498 

b.  C. — Munsey  v.  Webb.  37  App. 
185. 

111. — Beldler  v.  Br&iushaw,  200  111. 
426,  65  NB  1086;  Chicago  Exch.  Bide, 
Co.  V.  Nelson,  197  III.  534,  64  NE 
3&9:  Hartford  Deposit  Co.  v.  Sollltt, 
172  111.  222.  50  NK  ITS,  64  AmSR  35; 
Swan  V.  Chicago  Boston  Store,  191 
111.  A.  84;  Anderson  Art  Co.  v.  Green- 
burg-,  118  111.  A.  220;  Springer  v. 
Schultz,  105  111.  A.  644  [aft  205  111. 
144,  68  NE  753];  Western  Union  Tel. 
Co.  V.  Wooda.  88  111.  A.  376;  Field  v. 
French,  80  III.  A.  78. 

Ind. — Tippecanoe  L.  &  T,  Co.  v. 
Jester.  180  Ind.  357,  101  NE  916.  L.RA 
1915E  721  and  ndte :  Ohio  Valley 
Trust  Co.  V.  Wernke,  42  Ind.  A.  326, 
84  NE  999. 

Md. — Belvedere  Bldg.  Co.  v.  Bryan, 
103  Md.  614,  64  A  44. 

Mo. — Cooper  v.  Century  Realty  Co.. 
224  Mo.  709,  123  SW  848;  Goldsmith 
V.  Holland  Bldg.  Co..  182  Mo.  697,  81 
SW  1112;  Hensler  v.  Stix,  113  Mo.  A. 
16^,  88  SW  108. 

Nebr. — Grlmm'el  v.  Boyd,  94  Nebr. 
246,  142  NW  893. 

Or. — Putnam  v.  Pacific  Monthly 
Co.,  68  Or.  36.  130  F  986.  136'  P  835, 
46  LRANS  338,  LRA1916F  782,  Ann 
Ca8l915C  256. 

Wash. — Davis  v.  Burke,  90  Wash. 
496,  166  P  626;  Atkeson  v.  Jackson, 
72  Wash.  233,  130  P  102:  P«rrault  v. 
Smporlum  Dept.  Store  Co.,  71  Wash. 
623.  12«  P  1049. 

Wis. — Dibbert  v.  Metropolitan  Inv. 
Co..  158  Wis.  69,  147  NW  3,  148  NW 
1096.  LRA1915D  306,  312.  AnnCas 
1916E  924;  Ferguson  v.  Truax,  132 
Wla.  478.  HO  NW  395,  111  NW  657, 
112  NW  613,  14  L.RAN6  350,  13  Ann 
Cas  1092. 

[a]  ZUnstratloxtx. — (1)  One  who 
owns  and  controls  a  building  used 
for  business  purposes  and  equipped 
with  passenger  elevators  !s  a  car- 
rier in  the  transportation  of  passen- 
gers uslner  the  elevators  by  his  invi- 
tation. Munsey  v.  Webb,  37  App. 
(D.  C.)  185.  (2)  A  company  engaged 
In  operating  and  managing  an  ontce 
building,  and  In  connection  there- 
with operating  a  pa.^aenger  elevator 
for  the  use  of  tenants  and  others,  is 
a  common  carrier  of  passengers. 
Cooper  v.  Century  Realty  Co..  224 
Mo.  709.  123  SW  848.  (3)  The 
owner  of  an  elevator  in  an  office 
building  Is  to  all  Intents  a  common 
carrier,  and  his  liability  to  those 
rigtitfully  uelng  it  l.^  that  of  com- 
mon carrier  to  passengers.  Ohio 
Valley  Trust  Co.  v.  Wernlte,  42  Ind. 
A.  326.  84  NE  9&9;  Dibbert  v.  Metro- 

Jolitan  Inv.  Co..  15R  Wis.  69.  147  NW 
.  148  NW  1095.  L.RA1916D  305,  312, 
AnnOasl91BE  924. 

4.  Kelly  V.  Lewis  Inv.  Co..  66  Or. 
1.  133  P  826,  AnnCasl915B  S68. 

"A  landlord  who  In  leasing  a 
building  or  a  room  therein  agrees. 
In  consideration  of  the  payment  of 
the  rent  reserved,  to  carry  in  a  pas- 
senger erlevator  to  and  from  various 
floors  Uie  lessee  and  also  the  persons 
who  deal  with  and  visit  him,  lb  not 


In  the  strict  sense  of  the  term  a 
common  carrier  of  passengers,  be- 
cause he  does  not  engage  to  trans- 
port the  public  generally,  but  only 
a  small  part  thereof.  He  is.  how- 
ever, a  carrier  of  passengers  for 
hire;  the  rent  paid  by  the  tenant 
being  the  compensation  for  which 
the  landlord  undertakes  safely  to 
carry  him  and  hils  visitors  by  the 
elevator."  Kelly  v.  Lewis  Inv.  Co,, 
66  Or.  1.  7,  133  P  826.  AnnCasl915B 
568. 

6.  Springer  v.  Ford,  189  111.  430, 
59  NB  953.  83  AmSR  464,  52  LRA  930 
[aft  88  111.  A.  629];  Orcutt  v.  Cen- 
tury Bldg.  Co.,  201  Mo.  424,  99  SW 
1062.  8  LRANS  929. 

[a]  niMtratioa. — The  owner  of  a 
building  in  which  a  freight  elevator 
is  operated  who  permits  an  employee 
of  his  tenant  to  ride  thereon  In  the 
discharge  of  his  duties  occupies  the 
relation  of  common  carrier  of  pas- 
sengers toward  such  employee. 
Sprrnger  v.  Ford.  189  111.  430,  59  NH 
963.  8^  AmSR  464,  52  LRA  930  [afT 
88  III.  A.  629]. 

[b]  Tlie  faot  thAt  oooupant*  of  a 
bloolc  wsrs  aoonstoned  to  ride  on 
a  freight  elevator  is  not  evidence 
that  the  owner  and  operator  of  the 
elevator  intended  It  to  bo  a  carrier 
of  passengers.  Hall  v.  Murdock,  114 
Mich.  233.  72  NW  150. 

e.  Georgia,  etc.,  R.  Co.  v.  "fttpley, 
144  Ga.  453,  87  SE  473.  LRA1916C 
1020. 

"Efforts  to  lay  down  a  comprehen- 
sive definition  of  the  word  'passen- 
ger,' or,  Ih  a  single  statement,  to 
exhaust  all  possible  circumstances 
under  whic*  the  relation  of  carrier 
and  passenger  may  exist,  have  not 

riroved  very  successful.  The  vary- 
ng  facts  under  which  that  relation 
may  begin,  oontlnue,  and  terminate, 
render  such  a  complete  definition, 
applicable  to  all  cases,  difiicutt  if 
not  impossible.  It  is  easy  to  de- 
clare that  where  one  has  purchased 
a  railroad- ticket  entitling  him  to 
transportation  upon  a  train,  and  has 
at  the  proper  time  ta.ken  his  seat  In 
the  proper  car  for  that  purpose,  he 
is  a  passenger;  but  he  may  have  en- 
tered the  train  without  a  ticket,  yet 
with  the  means  and  Intention  to  pay 
for  transportation,  or  he  may  be  in 
the  act  of  boarding  the  train  at  a 
proper  place  for  that  purpose,  and 
with  a  ticket  or  the  necessary  means 
of  transportation,  when  Injured;  or 
he  may  nave  procured  a  ticket  and 
be  waiting  in  a  waiting-room  set 
apart  by  the  company  for  that  pur- 
pose, Willie  the  train  Is  being  made 
ready  for  departure.  These  or  other 
variations  In  circumstances  may 
enter  Into  the  question  of  whether  or 
not  the  relation  has  begun  at  a  given 
time,"  Georgia,  etc.,  R.  Co.  v.  Tap- 
ley.  144  G«.  453,  4S4,  87  SE  473,  LRA 
1916C  1020. 

Oontlimaac*  aad  tmubuttlon  of 
the  r*lfttloa  see  Infra  IS  1047-106S. 

When  ralatloii  oonmuaoM  sea  In- 
fra SS  1039-1046. 

7.  Ga. — Georgia,  etc,  R.  Co.  v. 
Tapley,  144  Ga.  46S,  87  SE  478,  LRA 


1916C  1020;  Travelers"  Ins.  Co.  v. 
Austin,  116  Ga.  204.  42  SE  622,  94 
AmSR  126,  69  LRA  107. 

111. — Chicago,  etc,  R.  Co.  v.  Moran, 
117  IH.  A.  42;  De  la  Vergne  Refrig- 
erating Mach.  Co.  v.  McLeroth.  60 
III.  A.  529. 

Iowa. — Weber  t.  Chloaso.  etc.,  R. 
Co..  151  NW  862. 

N.  C— McNeill  V.  Durham,  etc.,  H. 
Co..  136  N.  C.  682,  47  SE  766,  67  LRA 
227. 

Pa. — Bricker  v.  Philadelphia,  etc., 
R.  Co.,  132  Pa.  1,  18  A  983.  19  AmSR 
585  [quot  Stalcup  V.  Louisville,  etc., 
R.  Co..  16  Ind.  A.  584,  45  NB  802. 
8031;  Pennsylvania  B.  Co.  v.  Price, 
96  Pa.  266  [quot  Rowdln  v.  Pennsyl- 
vania R.  Co.,  208  Pa.  623,  628,  57  A 
11261. 

[a]    Other  Oeflnttlous. — (1)  "A 

person  who  undertakes  with  consent 
of  the  carrier  to  travel  in  the  con- 
veyance provided  by  the  latter, 
otherwise  than  In  the  service  of  the 
carrier  as  such."  Shearman  &  R, 
on  Negl.  305  §  262  [quot  Hlgley  v. 
GiBmer.  3  Mont.  90,  99,  36  AmR  450; 
and  clt  Alabama  Olty,  etc.,  R.  Co,  v. 
Bates,  149  Ala.  487,  490,  43  S  98]. 
(2)  "One  who  undertakes,  with  the 
carrier's  consent,  to  travel  In  the 
carriage  of  the  latter,  otherwise  than 
in  Its  service."  Indianapolis  Tract., 
etc.,  Co.  v.  Lawson,  143  Fed.  834, 
837.  74  COA  630,  6  LRANS  721.  4 
AnnCas  666.  (3)  "A  person  whom  a 
railway  company.  In  the  perform- 
ance of  its  duty  as  a  common  car- 
rier, has  contracted  to  carry  from 
one  place  to  another,  for  a  valuable 
consideration,   and   whom   the  com- 

Eany,  in  the  performance  of  the  con- 
tact, has  received  at  its  station,  or 
In  its  car.  or  under  its  care."  Sim- 
moife  V.  Oregon  R.  Co.,  41  Or,  161. 
155.  69  P  440,  1022.  To  same  effect 
Stalcup  V.  Louisville,  etc.,  R.  Co.,  16 
Ind.  A,  584,  45  NE  802.  (4)  "One 
who  enters  the  veh'icle  of  the  car- 
rier with  the  Intention  of  paylnp. 
In  money,  Bhe  usual  fare  for  his 
traivsportation.  or  who  Is  supplied 
with  a  ticket  or  pass  entitling  him 
to  ride  to  a  given  point."  Powell  v. 
St,  Louis,  etc..  R.  Co.,  229  Mo.  246. 
280.  129  SW  963. 

[bl  "The  ysnentl  ml*  is  that  any 
person,  whom  a  common  carrier  has 
contracted,  expressly  or  Impliedly,  to 
convey  from  one  place  to  another.  In 
consideration  of  tJie  payment  of  fare, 
or  Its  eoulmlent.  and  who,  in  the 
course  of  the  performance  of  such 
contract  has  been  received  by  the 
carrier  under  Its  care,  either  upon 
the  means  of  conveyance,  or  at  the 
point  of  departure  of  that  convey- 
ance, is  a  passenger."  Moore  Car- 
riers 641-'64  3  [quot  Blair  V.  Phila- 
delphia Rapid  Transit  Co.,  26  Pa. 
Suner.  319.  32'2]. 

Persona  TUiag  rratoStoiulT  a« 
pasBenren  see  Infra  |9  1055,  1066. 

8.  Oeorgla.  etc.,  R.  Co.  v.  Tapley, 
144  Ga.  453,  87  SE  473,  LRA1916C 
1020. 

PnauBptton  h  to  the  relatloa  ot 
oanler  mnA  pas— nger  cMwnllj  see 

Infra  I  1486. 


For  later  omni,  daralopaMBti  and  ohufM  in  the  law  see  cumulative  Annotations,  aame  title,  page  Md  note  namber. 

Digitized  by ' 


re  ana  note  nnmoe 

Google 


§§  1037-1039] 


CABBIEB8 


[IOC.  J.]  611 


the  car  is  attached  ■*  but  this  does  not  apply  to  one 
riding  in  a  private  car  which  is  moved  under  a 
contract  by  which  the  employees  of  the  railway  com- 
pany become  special  employees  and  act  under  the 
orders  and  directions  of  the  person  owning  the  car." 

1038]  B.  Necemity  of  Contract.  The  relation 
of  carrier  and  passenger  is  dependent  on  the  exist- 
ence of  a  contract  of  carrif^,  express  or  implied, 
between  the  carrier  and  the  passenger,  made  either 
by  themselves"  or  by  their  respective  agents.^^  It 
ia  the  existence  of  such  a  contract  wlueh  distia- 
gnishes  a  passenger  from  a  licensee/^  a  ^espasser,^' 
an  employee  of  the  carrier,^"  an  employee  of  a  sleep- 


Ijackawanna,  etc.,  R.  Co.  v. 
Cbenewith.  62  Pa.  382,  91  AmD  168. 

[a]  lUiutratlojx. — One  Is  a  paa- 
senser  who,  as  the  owner  of  a  pri- 
vate car,  arranges  to  have  bta  car 
attached  to  a  regular  passenger 
train,  stipulating  that  be  will  tend 
the  brakes  on  hia  own  car;  at  least 
he  la  a  passenger  as  far  as  his  right 
of  recovery  ftor  personal  injury  oc- 
casioned by  negligence  of  the  com- 
pany la  concerned.  Lackawanna, 
etc.,  R.  Co.  V.  Chenewdth,  52  Pa.  882, 
»1  Amr>  168. 

10.  Clough  V.  Grand  Trunk  West- 
ern B.  Co.,  166  Fed.  81,  8B  CCA  1.  11 
L.RAN8  446.    See  also  Infra  S  10S3. 

1\.  U.  8. — Farley  v.  CIncinnatt 
etc.,  R.  Co.,  108  Fed.  14,  47  CCA  156. 

Ala. — Waldorp  v.  Nashville,  etc., 
R.  Co.,  18S  Ala.  22B,  62  S  769;  South- 
ern R.  Co.  V.  Bunnell,  138  Ala.  247, 

36  S  880:  Orr  v.  Boockholdt,  10  Ala. 
A.  331.  65  S  430. 

Conn. — Gardner  v.  New  Haven, 
etc,  Co.,  El  Conn.  143,  50  AjnR  12. 

III. — Gemmlll  v.  Illinois  Cent.  R. 
Co.,  186  in.  A.  124;  Spaonagle  v. 
Cailoago,  etc.,  R.  Co^  31  111.  A.  460. 

Ind. — Mlshler  v.  Chicago,  etc.,  R. 
Co.,  (A.)  Ill  NB  460. 

He. — Cuozzo  V.  Maine  Cent.  R.  Co., 
112  Me.  660,  91  A  1006;  Hoar  v. 
Maine  Cent.  R.  Co.,  70  Me.  65,  85 
AmR  299. 

Md. — Baltimore,  etc.,  R.  Co.  v. 
Brelnig,  26  Md.  378,  90  AmD  49  and 
note. 

Mo. — O'Donnell  v.  Kansas  City, 
etc..  R.  Co.,  197  Mo.  110,  95  SW  196, 
114  AtnSR  753:  Schaefer  v.  St.  Louis, 
etc.,  R.  Co.,  128  Mo.  64.  30  SW  331: 
Schepera  v.  Union  Depot  R.  Co.,  126 
Mo.  665.  29  SW  712;  Canattey  v. 
United  R.  Cos..  134  Mo.  A.  282,  114 
SW  88:  MoCarty  v.  St.  Louie,  etc., 
St.  R.  Co.,  106  Mo.  A.  696,  80  SW  7: 
CTMam  V.  St.  Louis  Transit  Co.,  102 
Mo.  A.  202.  76  SW  680. 

Mont. — Higley  v.  Gilmer,  3  Mont. 
30.  35  AmR  460. 

Nebr. — Fremont,  etc.,  R.  Co.  v. 
French.  48  Nebr.  638,  67  NW  472. 

Pa. — Pennsylvania  R.  Co,  v.  Price. 
96  Pa.  256;  Blair  v.  Philadelphia 
Rapid  Transit  Co..  36  Pa.  Super.  319. 

Utah. — Schuyler  v.  Southern  Pac. 
Co.,  37  Utah  681.  109  P  458  [reh  den 

37  Utah  612,  109  P  1025]. 

[a]  The  Mventlal  IngreOimta  of 
a  contract  of  carriage  on  a  street  car 
are  that  the  person,  either  by  words 
or  conduct,  must  signify  his  inten- 
tion to  take  passage  and  that  the 
car  man  must  assent,  by  words  or 
conduct,  to  his  becoming  a  passen- 

Ser.  CMana  v.  St.  Louis  Transit 
a..  102  Mo.  A.  202,  76  SW  690. 

[b]  It  Is  not  aeoeNiarjr  that  there 
If  ait  srpreas  oontraot  in  order  to 
constitute  the  relation  of  carrier  and 
passenger,  nor  that  there  should  be 
a  consummated  contract.  The  con- 
tract may  be  Implied  from  slight  cir- 
cumstances, and  It  need  not  be  actu- 
ally consummated  by  the  payment  of 
fare  or  by  entry  Into  the  car  or  boat 
of  the  oarrler,  but  the  matter  de- 
pends largely  on  the  Intention  of  the 
person  at  the  time  he  enters  the  car 
or  tmat.  North  Chicago  St.  B,  Co. 
v.  Williams,  140  111.  2T6,  29  NK  672 
(all  40  111.  A.  690];  Kane  v.  Cicero, 
etc.,  R.  Co.,  100  111.  A.  181;  Schuyler 
V.  Southern  Pac.  Co..  37  Utah  681, 
108  P  468  [reh  den  37  Utah  612,  109 
F  1026], 


[c]  Slstingnlalied  from  strau^r. 

—The  obligation  of  a  company  for 
the  safe  transportation  of  a  passen- 
ger is  one  arising  from  contract.  Im- 
posing duties  growling  out  of  the  re- 
lation between  the  parties.  Involv- 
ing trust  and  oonfldenoe,  while  to- 
ward a  stranger  no  such  relation 
exists,  each  party  being  in  the  law- 
ful pursuit  of  his  own  business  or 
the  lawful  exercise  of  his  own  rights, 
Baltimore,  etc.,  R.  Co.  v.  Brelnig,  26 
Md.  878,  90  AmD  49. 

[d]  Telephone  oonvenstionfl  be- 
tween a  person  and  a  railroad  station 
agent  as  to  furnishing  transporta- 
tilon  for  a  number  of  men.  without 
stating  the  number,  the  kind  of 
transportation  to  be  provided  and 
whether  by  regular  fare,  mlleave 
books,  or  passes,  are  too  Indefinite 
to  oonstftute  a  contract.  Cuozzo  v. 
Maine  Cent.  R.  Co.,  112  Me.  660,  91 
A  1006. 

19.  Orr  V.  Boockholdt.  10  Ala.  A. 
331.  66  S  430;  Buss  v.  TheWarSagle, 
14  Iowa  363;  Gulf,  etc..  R.  Co.  v.  Wil- 
son, 79  Tex.  371.  15  SW  280.  28  Am 
SB  345.  11  L^A  486. 

[a]  CInests  at  funeral. — Where  a 
husband  whose  wrlfe  had  died  con- 
tracted with  defendant  for  carriages 
and  drivers  to  carry  those  in  at- 
tendance at  the  funeral  of  the  wife 
to  a  cemetery,  persons  who  by  the 
express  or  Implfed  Invitation  of  the 
husband  occupied  the  carriages  f^or 
the  purpose  were  passengers,  and 
defendant  owed  to  them  the  duty  of 
using  reasonable  care  In  the  selec- 
tion and  furnishing  of  skillful  and 
careful  drivers.  Orr  v.  Boockholdt, 
10  Ala.  A.  331,  66  S  430. 

18.  U.  S. — Indianapolis  Tract., 
etc.,  Co.  V.  Lawson.  143  Fed.  834.  74 
CCA  630,  6  LRANS  721,  6  AnnCas 
666. 

III. — Lake  Shore,  etc.,  R.  Go.  v. 
Bodemer,  139  111.  596,  29  NE  692.  32 
AmSR  218  [aff  33  111.  A.  479]. 

Ky. — Shelby  v.  Cincinnati,  etc.,  R. 
Co..  85  Ky.  224,  3  SW  157.  8  KyL 
928. 

Md. — Benaon  v.  Baltimore  Tract, 
Oo.,  77  Md,  535,  26  A  973,  39  AmSR 
436.  20  LRA  714. 

Eng. — Holmes  v.  North  Eastern  R- 
Co..  L.  R.  4  Exch.  264. 

B.  C. — Nightingale  v.  Union  Col- 
liery Co.,  9  B.  C.  463  [app  dlsm  36 
Can.  S.  C.  65]. 

Ont. — Blackmore  v.  Toronto  St.  R. 
Co.,  38  U.  C.  Q.  B.  172. 

14.  Indianapolis  Tract.,  etc.,  Co. 
V.  Lawson.  143  Fed.  834.  74  OCA  630. 
5  LRANS  721,  6  AnnCas  666;  Brown 
V.  Missouri,  etc.,  R.  Co.,  64  Mo.  536; 
Schurr  v.  Houston,  10  NTSt  262: 
Lygo  V.  Newbold,  9  Exdi.  308,  156 
Reprint  139. 

[a]  A  tramp  Is  not  a  passenger. 
Chicago,  etc.,  R.  Co.  v.  Michle.  83  III. 
427;  Higley  v.  Gilmer,  3  Mont.  90,  35 
AmR  450. 

[b]  Seeking  employment. — A  work- 
man boardlns:  a  laborers'  train  with- 
out permission  for  the  purpose  of 
securing  employment  is  not  a  pas- 
senger. Sch  ifalacQua  v.  Atlantic 
City  R.  Co..  249  Pa,  602.  95  A  260. 

IB.  Indianapolis  Tract.,  etc..  Co. 
V.  Lawson.  143  Fed.  834.  74  CCA  630, 
5  LRANS  721,  6  AnnCas  666;  Teo- 
mans  v.  Contra  Costa  Steam  Nav. 
Co..  44  Cal.  71  (where  the  facte 
showed  that  plalntltc  was  the  bar- 
keeper on  defendant'n  boat,  under  a 


ing  car  company,^*  and  other  persons  riding  in  the 
carrier's  vehicles.*'  A  mere  contract  for  future 
transportation  does  not  of  itself  create  the  relation 
of  carrier  and  passenger,  where  the  person  so  con- 
tracting has  not  placed  himself  under  the  care  of 
the  carrier  as  passei^er.** 

1039]  C.  When  Selatiou  Oonuuences— 1.  Intent 
to  Become  PasBMiga^— a.  In  OeneraL  The  relation 
of  carrier  and  passenger  commences  when  one  puts 
himself  in  the  care  of  the  carrier,  or  directly  within 
its  control,  with  the  bona  fide  intention  of  becoming 
a  passenger,  and  is  accepted  as  such  by  the  carrier,^ 
as  where  he  makes  a  contract  for  transportation 

contract  for  a  valuable  consideration, 
having  the  privilege  of  running  the 
bar,  the  use  of  a  stateroom,  and 
such  meals  as  he  might  desire  nn 
the  boat,  receiving  to  himself  all 
the  profits  accruing  from  the  sales 
of  liquors,  etc.,  at  the  bar;  that 
plaintiff  was  about  to  enter  the 
cars.  Intending  to  make  his  usual 
trip  over  defendant's  line;  that 
the  boiler  of  the  engine  In  charge 
of  defendant's  engineer  exploded, 
proximately  causing  personal  inju- 
ries to  plaintiff,  and  the  contract 
between  plaintiff  and  the  navigation 
company  was  properly  Interpreted 
by  the  supreme  court  to  have  cre- 
ated the  relation  of  passenger  and 
carrier  between  the  parties,  so  that 
plalntltr  could  not  in  any  sense  have 
been  considered  an  employee  or  a 
member  of  defendant's  establish- 
ment. In  so  far  as  his  right  to  re- 
cover for  hla  Injuries  was  con- 
cern'ed).    See  also  Infra  j  1064. 

^6.  Hughson  V.  Richmond,  etc., 
R.  Oo.,  2  App.  (I>.  C.)  9S.  See  Mao 
Infra  |  1053. 

17.  Gradin  v.  St.  Paul,  etc.,  R. 
Co.,  30  Minn.  217,  14  NW  881. 

18.  Donovan  v.  Hartford  St.  R, 
Co.,  65  Conn.  201,  32  A  350.  29  LRA 
297. 

19.  U.  S. — CWlcago,  etc.,  R.  Co.  v. 
Thurlow.  178  Fed.  894.  102  CCA  128, 
30  LRANS  571;St.  Louis  Southwest- 
ern R.  Co.  V.  Watnwright,  1«2  Fed. 
624.  82  OCA  16. 

Ala. — Alabama  City,  etc.,  R.  Co.  V. 
Bates,  149  Ala.  487,  43  S  98. 

Cal. — Walther  v.  Southern  Pac. 
Oo..  169  Cal.  769,  lit  P  61,  87  LRA 
NS  235, 

111. — Chicago,  etc.,  R.  Co.  v.  Jen- 
nings, 190  111.  478,  60  NE  818.  64  LRA 
827  [rev  89  111.  A.  335] :  Illinois 
Cent.  R.  Co.  v,  O'Keefe,  168  111.  116, 
48  NE  294,  61  AmSR  68  and  note, 

39  LRA  148  Frev  63  111.  A.  102]; 
Davidson  v.  Illinois  Cent.  R.  Co., 
1G4  III.  A.  47;  Deatrlck  v.  Lake  Erie, 
etc.,  R.  Co..  164  111.  A.  34;  Devlne  v. 
Chicago  City  R.  Co.,  162  111,  A.  243; 
Strong  V.  North  Chicago  St.  R.  Co.. 
116  111.  A.  246;  O'Donnell  v.  Chicago, 
etc.,  R.  Co.,  106  HI.  A.  287;  Chicago, 
etc.,  R.  Co.  v.  Weeks,  99  111.  A.  518 
[aff  198  111.  551,  64  NE  10S9]:  Pen- 
nington V.  Illinois  Cent.  R.  Co.,- 69 
111.  A.  628;  Spannagle  v.  Chicago,  etc., 
R.  Co.,  31  111.  A.  460. 

Ind. — Pere  Marquette  R.  Co.  v. 
Strange,  171  Ind.  160,  164.  84  NE 
819.  85  NE  1026.  20  LRANS  1041 
[olt  Cyc];  Citizens'  St.  R.  Co.  v. 
Jolly,  161  Ind.. 80.  67  NE  936. 

Iowa. — AUender  v.  Chicago,  etc., 
R.  Co,.  37  Iowa  264. 

Mass. — Hogner  v.  Boston  El.  R, 
Co.,  198  Mass.  260,  84  NE  464.  16 
LRANS  960;  Webster  v.  Fltchburg 
R.  Co,,  161  Mass.  298,  37  NE  166, 
24  LRA  521  and  note. 

Minn. — Barnett  v.  Minneapolis, 
etc.,  R.  Co,,  123  Minn.  163,  148  Nw 
263.  48  LRANS  262. 

Mo. — Lindsay  v.  St.  Louis,  etc..  R. 
Co..  (A.)  178  SW  276. 

Nebr. — Hicks  v.  Union  Pac.  R.  Co., 
76  Nebr.  496.  107  NW  798. 

N.  J. — Atlantic  City  v.  Brown,  71 
N.  J.  L.  81,  68  A  110  [aff  72  N.  J.  L. 
207.  62  A  4281. 

N.  T. — Buffett  V.  Troy,  etc.,  R.  Co., 

40  N.  T.  1<8  [an  36  Barb.  420], 
Or. — Radley  V.  Columbia  R.  Co.,  44 

Or.  332,  7S  P  213,  l^nCas  44^ 
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and  presents  himself  at  the  proper  place  and  in  a 
proper  manner  to  be  transported,^  but  not  where 
he  does  not  present  himself  in  a  proper  way  to 
become  a  passenger.^ 

Implied  from  circmnstaaces.  It  is  not  required, 
however,  that  there  be  any  formal  act  of  delivery 
of  the  passenger's  person  into  the  care  of  the  car- 
rier, or  of  acceptance  by  the  carrier  of  one  who 
presents  himself  for  transportation;  but  the  exist- 
ence of  the  relation  is  commonly  to  be  implied  from 
the  attendant  circumstances;  and  the  rule  is  that 
these  circumstances,  either  by  the  purchase  of  a 
ticket  or  otherwise,  must  be  sueh  as  will  warrant 
an  implication  that  he  intends  to  become  a  passenger 


Pa. — Gelger  v.  Plttsburnh  B.  Cos.. 
247  Pa.  287,  93  A  342. 

S.  C. — Creech  v,  Charleston,  etc., 
R.  Co.,  66  S.  C.  B28,  45  SE  86. 

Tex. — St.  Louis  Southwestern  B. 
Co.  V.  Franklin,  CCJv.  A.)  44  SW  701. 

Utah. — Schuyler  v.  Southern  Pac. 
Co.,  37  Utah  581,  109  P  4&8  [reh  den 
37  Utah  612,  109  P  1026J. 

"The  relation  of  carrier  and  pas- 
senger commences  when  ^  person, 
with  the  good  faith  Intention  of  tak- 
ing passage,  with  thet  consent  of  the 
carrier,  express  or  Implied,  assumes  a 
situation  to  avail  himself  of  the  fa- 
cilities for  transportation  which  the 
carrier  offers."  Pere  Marquette  R. 
Co.  V.  Strange,  171  Ind.  160.  164,  84 
NE  819.  85  NE  1026,  20  LRANS  1041 
[cit  Cycl. 

[a]  Tne  test  (1)  in  determining 
who  are  passengers.  Is  whether  the 
person  desiring  passage  In  good  faith 
offers  himself  for  the  purpose  of 
being  carried  as  a  passenger,  tmd 
whether  he  is  as  such  accepted  and 
received  by  the  carrier  who  under- 
takes to  transport  him.  Schuyler  v. 
Southern  Pac.  Co.,  37  Utah  581,  109  P 
468  [reh  den  87  Utah  612,  109  P  1025]. 
To  same  effect  Lindsay  v.  St.  Louis, 
etc.,  R,  Co.,  (Mo.  A.)  178  SW  276.  (2> 
Where  the  existence  of  the  relatloir 
is  In  controversy,  the  question  Is 
whether  the  person  has  presented 
himself  In  readiness  to  be  carried 
under  such  circumstances.  In  refer- 
ence to  time,  place,  manner,  and  con- 
dition, that  the  company  must  be 
deemed  to  have  accepted  him  as  a 
passenger.  Hogner  v.  Boston  El.  R 
Co.,  198  Mass.  260,  84  NE  464,  16  LBA 
NS  960.  <3)  One  who  has  not  pre- 
sented himself  at  any  place  provided 
by  a  railroad  company  for  the  recep- 
tion of  passengers,  who  has  not  Indi- 
cated to  the  company's  employees  that 
he  intends  to  become  a  passenger,  and 
who  has  not  committed  himself  to 
the  care  or  control  of  the  company 
cannot  be  regarded  as  a  passenger 
being  transported  and  under  the  pro- 
tection of  the  statutes  of  the  state. 
Illinois  Cent.  R.  Co.  v.  McMillion,  129 
111.  A.  37;  Illinois  Cent.  R.  Co.  v.  Mc- 
Million, 129  111.  A.  27:  Hicks  V. 
Union  Pac.  R.  Co.,  76  Nebr.  496,  107 
NW  798. 

[b]  Terma  of  carriage. — On  what- 
ever terms  a  common  carrier  of  per- 
sons- voluntarily  receives  and  carries 
a  person,  the  relation  of  common  car- 
rier and  passenger  exists.  Walther 
V.  Southern  Pac.  Co..  159  Cal.  769,  116 
P  51.  37  LRANS  236. 

[c]  Biding  to  station  In  oompanr'a 
stag*. — Where  a  railroad  company 
runs  a  stage  for  the  purpose  of 
carrying  passengers  to  and  from  its 
depot,  a  person  who, Is  riding  In  the 
stage  to  the  station  for  the  purpose 
of  taking  passage  on  a  train  is  ».  pas- 
senger and  Is  entitled  to  recover 
damages  for  an  injurs'  received 
through  the  negligence  of  the  stage 
driver,  although  he  has  not  bought  a 
ticket  or  made  any  declaration  of  his 
Intention  to  do  so.  Buffett  v.  Troy, 
etc.,  R.  Co.,  40  N.  T.  168  [aff  36 
Barb.  420]. 

[d]  One  wlio  solleits  the  sscvloss 
of  a  llosHsed  baolnuu  Is  a  passenger, 
within  the  meaning  of  an  ordinance 


Srovlding  that  it  shall  be  unlawful 
or  the  driver  of  an  omnibus  or  auto- 
mobile to  refuse  to  convey  a  passen- 
ger from  any  one  point  to  any  other 
point  in  the  city.  Atlantic  City  v. 
Brown,  71  N.  J.  L.  81,  68  A  110  [afC 
72  N.  J.  L.  207,  62  A  428]. 

Veoessitir  of  aoe*ptano«  hy  oanltr 
see  Infraf  104S. 

30.  Ala. — Birmingham  R.,  etc., 
Co.  V.  Wise.  149  Ala-  492.  42  S  821. 

Ga. — CentrsJ  R.,  etc.,  Co.  v.  Perry, 
68  Ga.  4S1. 

HI. — Wabash,  etc..  R.  Co.  v.  Rector, 
104  111.  296:  Hannibal,  etc.  R.  Co.  v. 
Martfn.  11  111.  A.  386  [atf  111  111.  219]. 

Mass. — Dodge  v.  Boston,  etc..  SS. 
Co.,  148  Mass.  207.  19  NE  373.  12  Am 
SR  B41,  2  LRA  83:  Warren  v.  Pitch- 
burg  R.  Co..  8  Allen  227,  86  AmD  700. 

Bflnn. — Smith  v.  St.  Paul  City  R. 
Co.,  32  Minn.  1,  IS  NW  827. 

N.  Y. — Davis  v.  Cayuga,  etc,  R. 
Co..  10  HowPr  330. 

ai.  Southern  R.  Co.  v.  Smith,  86 
Fed.  292,  30  CCA  68.  40  LRA  746; 
Chicago,  etc.,  R.  Co.  v.  Weeks,  99  111. 
A.  618  [aft  198  111.  B61,  64  NB  10391; 
Toungerman  v.  New  York,  etc.,  R. 
Co..  223  Mass.  29,  111  NE  607. 

Ea]  ZUustratloas. — (l)One  who  Is 
crossing  the  track  with  a  railroad 
ticket  In  his  pocket  to  board  a  train, 
but  who  has  not  been  to  the  depot 
and  has  not  notified  the  ofBcers  or 
agents  of  the  company  that  he  Is  a 
prospective  passenger.  Is  not  a  per- 
son to  whom  the  company  owes  ex- 
traordinary care  and  diligence  as  a 

Jassenger.  Southern  R.  Co.  v.  Smith, 
6  Fed.  292.  30  CCA  68,  40  LRA  746. 
(2)  A  person  who  is  Intending  to 
take  passage  on  a  railroad  train,  and 
who  Is  proceeding,  without  precau- 
tion for  his  safety,  toward  a  point 
directly  In  front  of  an  incoming 
train,  does  not  present  himself  in  a 

S roper  way  to  become  a  passenger, 
hlcago.  etc.,  H.  Co.  v.  Weeks,  99  111. 
A.  618  raff  198  111.  561,  64  NE  1039]. 

83.  U.  S.— St.  Louis  Southwestern 
R.  Co.  V.  Watnwright,  162  Fed.  624. 
82  CCA  16. 

111.— ChudnovskI  v.  Eckels,  232  111. 
312,  83  NE  846;  Hickey  v.  Chicago 
City  R.  Co.,  148  in.  A.  197;  Strong 
v.  North  Chicago  St.  R.  Co..  116  IlL 
A.  246;  Spannagle  v.  Chicago,  etc., 
R.  Co.,  31  111.  A.  460. 

Iowa. — Dleckmann  v,  Chicago,  etc., 
R.  Co.,  145  Iowa  250,  121  NW  676, 
139  AmSR  420,  31  LRANS  338; 
Dleckmann  v.  Cnica'go,  etc..  R.  Co., 
106  NW  526. 

Mass. — Lauchtamacber  v.  Boston 
El.  R.  Co..  214  Mass.  103,  100  NE 
1068;  Hogner  v.  Boston  El.  R.  Co.. 
19S  Mass.  260,  84  NE  464,  16  LRANS 
960  and  note;  Webster  v.  Fltchburg 
R.  Co..  161  Mass.  298.  37  NE  165,  24 
LRA  621  and  note. 

Mich. — Buman  v.  Michigan  Cent. 
R.  Co.,  168  Mich.  651.  134  NW  972. 
AnnCasl913D  107  (relation  of  pas- 
senger held  not  to  have  arisen). 

Minn. — Barnett  v.  Minneapolis, 
etc.,  R.  Co..  123  JJInn.  153,  143  NW 
263,  48  LRANS  262. 

Mo. — Nolan  v.  Metropolitan  St.  R. 
Co.,  250  Mo.  602.  167  SW  637. 

MonL — Hlglev  v.  Gilmer,  8  Hont. 
»D.  SB  AmR  460. 
Nebr. — Fremont,   etc.,   R.   Co.  v. 


and  offers  himself  to  be  carried,''  and  that  the  offer 
is  accepted  by  the  carrier."  But  the  mere  fact  of 
intention  to  become  a  passenger,  which  intention  has 
not  been  by  acts  or  otherwise  indicated  to  the  serv- 
ants of  the  carrier,  does  not  render  the  person  hav- 
ing such  intention  a  passenger,  although  he  may  be 
entitled  to  transportation.^*  One  is  not  a  passenger 
before  he  reaches  a  station,  while  walking  toward 
such  station  with  the  intention  of  buying  a  ticket 
and  taking  a  train  after  he  gets  there  ;^  or  while 
away  from  the  carrier's  premises  after  purchasing  a 
ticket;"  or  while  attempting  to  cross  in  front  of  a 
street  car  for  the  purpose  of  entering  it;"  or  while 
approaohing  a  street  ear  with  the  intention  o£ 

Hagblad,  72  Nebr.  778.  101  NW  1031, 
106  NW  1041,  4  L.RAKS  264,  9  Ann 
Cas  1096  and  note. 

Or. — Zurcher  v.  Portland  R».  etc., 
Co_^  64  Or.  217,  129  P  126. 

Tex. — Galveston,  etc.,  R.  Co.  v. 
Fink,  44  Tex.  Civ.  A.  644,  99  SW  204. 

W.  Va. — Kldwell  v.  Chesapeake, 
etc.,  R.  Co.,  71  W.  Va.  664.  77  SE 
285,  43  LRANS  999. 

[a]  A,  manifestation  bj  some  on^ 
wara  aot  of  an  Intention  to  become  a 
passenger  has  been  held  not  to  be  e»- 
sentlal.  Warner  v.  Baltimore,  etc, 
R.  Co..  168  U.  S.  339.  18  SCt  68,  4i 
L.  ed.  491. 

'  [b]  In  the  ease  of  a  street  rail- 
road, the  relation  of  carrier  and  pas- 
senger is  seldom  created  by  express 
contract,  and  whether  It  has  begun 
Is  generally  to  be  shown  by  the  cir- 
cumstances; but  It  must  at  least  ap- 
pear that  the  passenger  has  offered 
himself  and  that  the  offer  has  been 
accepted,  and,  while  the  carrier  ought 
to  consent  where  there  is  no  reason- 
able objection,  It  does  not  necessarily 
follow  that  It  has  consented  or  will 
consent  In  any  particular  case,  for  it 
may  decline  to  accept  an  offered  pas- 
senger without  a  good  reason,  and  In 
such  case  one  cannot  become  a  pas- 
senger by  forcing  his  way  on  the 
car  against  the  carrier's  will,  but 
his  remedy  Is  for  dajnages  for  the 
unwarrantable  exclusion.  Hogtier  ▼. 
Boston  El.  ,R.  Co..  198  Mass.  260,  04 
NE  464,  IS  LRANS  960  and  note, 
as.    See  infra  I  1046 

34.  U.  S. — Southern  R.  Co.  t. 
Smith.  86  Fed.  292.  80  CCA  SO,  40 
LRA  746. 

111. — Chicago,  etc.,  R.  Co.  v. 
Jennings.  190  III.  478,  60  NE  817: 
Chicago,  etc..  R.  Co.  v.  Stewart,  77 
111.  A.  66;  Spannagle  v.  Chicago,  etc., 
R.  Co..  31  111.  A.  460. 

Ind. — Indiana  Cent.  R.  Co.  v.  Hudel- 
son.  13  Ind.  325,  74  AmU  264. 

Mass. — Jones  v.  Boston,  etc.,  R.. 
163  Mass.  246,  39  NE  1019;  Webster 
V.  Fltchburg  R.  Co..  161  Mass.  298.  37 
NE  16S,  24  LRA  621;  June  v.  Boston, 
etc.:  R.  Co..  153  Mass.  79,  26  NE  238. 

Miss. — Georgia  Pac.  R.  Co.  v.  Rob- 
inson, 68  Miss.  643,  10  S  60. 

Mo. — Schepers  v.  Union  Depot  R. 
Co..  126  Mo.  666,  29  SW  712. 

35.  Oemmlll  v.  Illinois  Cent.  R. 
Co.,  186  111.  A.  124;  June  v.  Boston, 
etc.,  K.  Co.,  163  Mass.  79,  26  HB 
238;  Tlngley  v.  Long  Island  R.  Co., 
109  App.  Dlv.  793.  96  NYS  865.  17 
NYAnnCas  440. 

36.  Du  Bose  v.  Atlantic  Coast  Lin* 
R.  Co.,  81  S.  C.  271.  62  SE  266. 

[a]  beavlnr  premises  after  pnz» 
olwse  of  tlokeb— -It  Is  not  the  Taw, 
without  qualification,  that,  when  one 
becomes  a  passenger  by  the  purchase 
of  a  ticket,  he  remains  a  passenger 
until  he  reaches  his  destination;  but. 
If  he  leaves  the  station  premises 
after  his  purchase,  he  ceases  to  have 
the  full  rights  of  a  passenger  during 
his  absence  and  until  he  again 
presents  himself  for  transportation 
at  the  proper  time  and  place,  ac- 
cording to  the  reasonable  rules  of 
the  carrier,  Du  Bose  v.  Atlantic 
Coast  Line  R.  Co.,  81  S.  C.  271,  6S 
SB  SS6. 

8T.   Jaquette  v.  Capital  Tract.  Co.. 


Wor  latar  dsrslopaMnti  and  Aaagsa  In  the  law  see  eumnlatlTe  Annotationa,  aama  tltl«LPags^nd  note  number. 
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boardii^  it,  bat  witiurat  the  conductor's  knowl- 
edge." 

1040]  b.  Ooing  to  or  Awaiting  Train  or  Oar. 
Actual  entry  into  the  carrier's  vehicle  of  carriage 
Is  not  necessary  to  create  the  relation  of  carrier  and 
passenger,  and  one  may  become  a  passenger  before 
entering  such  vehicle"  or  before  transportaticm  has 

34  App.  (D.  C.)  41,  2E  L.RAN8  407. 

28.  Welsh  V.  Concord,  etc.,  R.  Co., 
223  Mass.  184,  111  NB  6fiS;  Duohemln 
V.  Boston  El.  R.  Co.,  18fi  Uass.  353, 
71  NE  780,  104  AmSR  ESQ,  BS  LRA 
980.  1  AnnCaa  «03:  Dunn  v.  Puret 
Sound  Tract,  etc.,  Co.,  89  Waah.  S€, 
1S3  P  1059;  Foster  v.  Seattle  Blectrlo 
Ca,  SB  Wash.  177,  76  P  995. 

[al  Zllutnrtlo&, — One  Intending 
to  board  a  street  car  who  approaches 
tt  from  the  rear,  and  is  fn  a  position 
where  the  conductor.  In  looking  out 
for  Intending  passengers,  will  not 
ordinarily  have  seen  her,  and  who  Is 
not  seen  by  the  conductor  who  does 
look  out  toward  the  rear  before  giv- 
ing the  signal  to  start,  Is  not  a  pas- 
senger. Foster  v.  Seattle  Electric 
Ca,  35  Waah.  177,  76  P  995. 

88.  Del. — MacLeat  v.  Phlladel- 
l^ia,  etc.,  R.  Co.,  22  Del.  613,  69  A 

Iowa. — Allender  v.  Chicago,  etc., 
ft.  Co.,  37  Iowa  264. 

Me. — Rogers  v.  Kennebec  Steam- 
boat Co.,  36  Me.  261,  29  A  1069,  25 
LRA  491. 

R.   Co.  V. 


actually  commenced.'"  Where  one  with  the<  bona 
fide  intention  of  becoming  a  passenger,  and  with  the 
express  or  implied  assent  of  the  carrier,  goes  on 
the  carrier's  premises,  into  the  station,  ticket  office, 
or  waiting  room,"  at  a  time  when  such  place  is  open 
for  the  reception  of  passengers  intending  to  take 
passage,"  even  though,  without  the  passei^^'s 


Md. — Baltimore,  etc.. 
State.  63  Md.  135. 

Maaa~-Warren  v.  Fltchburg  R. 
Co.,  8  Allen  227,  86  AmD  700. 

Mo. — Murphy  v.  St.  L>ouis,  etc.,  R. 
Co.,  43  Mo.  A.  342. 

N.  Y. — Gordon  v.  Grand  St.,  «tc.,  R. 
Co..  40  Barb.  646. 

Va. — Norfolk,  etc.,  R.  Co.  v.  Gani- 
her.  89  Va.  639,  16  SK  935. 

30.  Rogers  v.  Kennebec  Steam- 
boat Co.,  86  Me.  261,  29  A  1069,  26 
LRA  491. 

31.  U.  S. — Kansas  City  Southern 
R.  Co.  V.  Wlllsle,  224  Fed.  90S.  910. 
140  CCA  352  [clt  Cyc];  Riley  v. 
Vallejo  Ferry  Co.,  173  Fed.  331: 
Chicago,  etc.,  R  Co.  v.  Stepp,  164 
Fed.  786.  90  CCA  431,  2£  LRANS  850 
[aff  161  Fed.  908]. 

Ala. — Nashville,  etc.,  R.  Co.  v. 
Crosby,  70  S  7;  Wldener  v,  Ala- 
bama Great  Southern  R.  Co.,  69  S 
658. 

Conn. — Barll  v.  New  York,  etc.,  R, 
Co..  90  Conn,  74,  96  A  164;  Donovan 
v.  Hartford  St.  R.  Co.,  65  Conn.  201, 
32  A  350,  29  LRA  297. 

D.  C. — Dixon  V.  Great  Falls,  etc.,  R. 
Co..  88  App.  691,  AnnCasl9I3C  671. 

Ga. — Smith  v.  Seaboard  Air  Line 
R.  Co..  10  Ga.  A.  227,  73  SE  622. 

111. — Lake  Shore,  etc.,  R.  Co.  v. 
Ward,  135  lU.  511.  26  NE  520;  Soren- 
sen  V.  Illinois  Cent.  R.  Co.,  155  111. 
A  606. 

Ind. — Jeffersonvllle,  etc.,  R.  Co.  v. 
Riley,  39  Ind.  668;  Evansvllle  R.  Co. 
V.  Sfiller.  (A.)  Ill  NE  1031. 

Iowa. — Dleckmann  v,  Chicago,  etc., 
R.  Co..  145  Iowa  260.  121  NW  676. 
199  AmSR  420,  81  LRANS  388:  Dleck- 
mann V.  Chicago,  etc.,  R.  Co.,  106 
NW  526. 

Kan. — Atchison,  etc.,  R.  Co.  v. 
Holtoway,  71  Kan.  1.  80  P  81.  114 
AmSH  462. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Daugherty.  108  SW  336,  337,  32  KyL 
1392,  15  LRANS  740  [quot  Cyc]. 

La. — Strain  v.  Vlcksburg,  etc..  R 
Co.,  123  La.  407,  49  S  2. 

Md. — Philadelphia,  etc.,  R.  Co.  v. 
Green.  110  Md.  32,  71  A  986. 

Mass. — Horgan  v.  Boston  El.  R. 
Co..  208  Mass.  287.  94  NE  386. 

Minn. — Barnett  v.  UinneapoUs,  etc, 
R.  Co..  123  Minn.  163,  143  NW  263, 
4S  LRANS  262. 

Miss. — Metcalf  v.  Taioo.  etc..  R. 
Co..  97  Miss.  466,  52  S  366.  28  LRANS 
311. 

Mo. — Barth  v.  Kansas  City  El.  R. 
Co..  142  Mo.  635.  44  SW  778;  Choate 
V.  Missouri  Pac.  R.  Co.,  67  Mo,  A. 
105. 

N.  J. — Exton  v.  Central  R.  Co.,  63 
N.  J.  L.  366,  46  A  1099,  66  LRA  608. 


N.  Y.— Wells  v.  New  Tork  Cent., 
etc.,  R.  Co.,  26  App.  Dlv.  866,  49  NYS 
510:  Gordon  v.  Grand  St,  etc.,  R.  Co., 
40  Barb.  646. 

N.  C. — Leggett  v.  Atlantic  Coast 
Line  R.  Co..  168  N.  C.  366,  84  SE 
367:  Hansley  v.  JamesvlUe,  etc.,  R. 
Co.,  116  N.  C.  602,  20  SB  628,  44 
AmSR  474,  32  LRA  643. 

Pa. — Powell  V.  Philadelphia,  etc., 
R.  Co.,  220  Pa.  «88.  70  A  268.  20 
LRANS  1019;  Rhoads  v.  Cornwall, 
etc.,  R.  Co.,  48  Pa.  Super.  310. 

Porto  Rico. — Wood  v.  ValdM,  4 
Porto  Rico  Fed.  166. 

S.  C— Mitchell  V.  Augusta,  etc..  R. 
Co..  87  8.  C.  875,  69  SB^664,  81  LRA 
NS  442. 

Tex. — Texas  Midland  R.  Co.  y. 
Griggs,  (Civ.  A.)  106  SW  411. 

Va. — Norfolk,  etc..  R.  Co.  v.  Galli- 
her.  89  Va.  639.  16  SE  935. 

W.  Va. — Kidwell  v.  Chesapeake, 
etc..  R.  Co..  71  W.  Va.  664,  77  SE 
286.  43  LRANS  999;  Barker  v.  Ohio 
River  R.  Co..  61  W.  Va.  483,  41  SE 
148.  90  AmSR  808. 

Wis. — Tarczek  v.  Chicago,  etc.,  R. 
Co..  162  Wis.  438,  166  NW  473;  Lug- 
ner  v.  Milwaukee  Electric  R.  etc., 
Co.,  146  Wis.  175.  131  NW  342. 

[a]  One  beoomes  a  passengert 
<1)  Where  he  has  purchased  a  ticket 
for  his  transportation  and  Is  at  the 
station  awaiting  the  arrival  of  his 
train.  Warner  v.  Baltimore,  etc.,  R. 
Co.,  168  U.  S.  339,  18  SCt  68,  42  L. 
ed.  491;  Nashville,  etc.,  R.  Co.  v. 
Crosby,  <Ala.)  70  S  7:  Sorenson  v. 
Illinois  Cent.  R.  Co..  166  111.  A.  606; 
Chicago  Terminal  Transfer  R.  Co,  v. 
Young,  118  111.  A.  226;  Klefner  v. 
Pittsburg,  etc.,  R.  Co..  223  Pa.  50,  72 
A  253;  St.  Louis  Southwestern  R. 
Co.  V.  Padgett,  (Tex.  Civ.  A.)  181 
SW  718.  r2)  Where  he  holds  the 
return  coupon  of  a.  ticket  purchased 
from  a  railroad  company  and  goes 
to  the  depot  to  take  a  train.  Chicago, 
etc..  R.  Co.  V.  Walker,  217  III.  606,  76 
NE  620.  (3)  Where  he  enters  the 
oRlce  or  waiting  room  at  a  depot  and 
informs  the  denot  agent  of  his  desire 
to  become  a  passenger,  and  is  di- 
rected as  to  the  manner  In  which  he 
should  get  on  a  caboose  car.  Allen- 
der V.  Chicago,  etc.,  R.  Co.,  87  Iowa 
264.  (4)  Where  he  enters  the  sub- 
way station  of  an  elevated  railway 
company  and  pays  his  fare  with  the 
Intention  of  becoming  a  passenger. 
Horgan  v.  Boston  EI.  R.  Co.,  208 
Mass.  2ST.  94  NE  386. 

[b]  Presenee  of  •  peraoa  In  the 
waltimg  room  about  train  time  is 
notice  of  Intention  to  become  a  pas- 
senger. Texas,  etc.,  R,  Co.  v,  Jones, 
(Tex.  Civ.  A.)  39  SW  124. 

[  c  }  On  elevated  platf  onn. — <  1 ) 
Where  a  person  boards  a  shuttle  car 
on  a  city  street,  which  car  connects 
with  an  elevated  railroad,  and  Is 
carried  to  a  platform  station  erected 
between  two  elevated  tracks,  and 
there  waits  for  the  elevated  train 
on  which  she  Intends  to  continue  the 
journey,  such  person  Is  a  passenger. 
T^ke  St.  El.  R.  Co.  V.  Burgess.  200 
111.  628.  66  NE  216  [aff  99  111.  A. 
499].  (2)  A  person  on  the  platform 
of  an  elevated  railroad  station  with 
the  knowledge  of  the  company  that 
he  intends  to  take  a  train.  Is  a  pas- 
senger when  approaching  the  train 
to  board  it.  Lapln  v.  Northwestern 
EI.  R.  Co.,  162  111.  A.  296. 

[d]  At  onion  etatlon. — Where  the 
carrier  Is  compelled  by  law  to  use 
a  union  station,  owned  and  operated 
by  separate  corporations,  rights  of 
a  passenger  do  not  accrue  earlier 
than  the  moment  when,  standing  on 
the  platform,  the  ticket  holder  Is 
about  to  step  on  a  train.  Hunt  v.  New 
York,  etc.,  R.  Co.,  212  Mass.  102.  98 
NE  787,  40   LRANS   778  and  note 


(holding  that,  in  view  of  St  C1896] 
c  616,  creating  ths  Boston  Terminal 
Company  and  requiring  railroads  to 
U86  Ita  union  station,  one  who  has 
purchaiMd  a  ticket  and  expects  to 
board  a  train  leaving  the  union  sta- 
tion Is  not  a  passenger  until  about 
to  step  on  the  train). 

[ej  An  intMidlBff  passenger  mmj 
lawfulT  nss  the  roonia  (1)  In  the 
depot  for  any  necesBary  or  conven- 
ient purpose  in  furtherance  of  his 
Intention  to  become  a  passenger;  and 
an  Intending  passenger  who  avails 
himself  of  a  waiting  room  within  a 
reasonable  time  before  the  arrival 
of  the  train  is  a  passenger,  although 
hfs  purpose  is  merely  to  place  his 
hand  baggage  In  the  waiting  room  aa 
a  matter  of  convenience  to  himself 
and  In  furtherance  of  his  ultimate 
object,  and  although  he  has  a  pur- 
pose to  leave  again  before  the  arrival 
of  the  train  on  a  matter  of  conven- 
ience, pleasure,  or  business.  Metcalf 
v.  Yasoo,  etc.,  R.  Co.,  97  Miss.  466, 
62  S  366,  28  LRANS  311  and  note 
(holding  that,  where  a  person  intend- 
ing to  take  passage  on  a  train  went 
to  the  depot  fifteen  minutes  before 
the  arrival  of  the  train  to  deposit 
his  satchel  In  the  waiting  room,  his 
resort  to  the  depot  was  for  a  law- 
ful purpose  and  In  furtherance  of 
his  Intention  to  become  a  passenger, 
and  that  the  relation  of  carrier  and 
passenger  was  created,  although  he 
Intended  to  leave  the  depot  to  see  a 
person  on  business).  (2)  A  person 
with  a  bona  fide  intention  to  take 
passage  on  a  train,  and  golne  to  the 
carrier's  station  a  reasonable  time 
before  train  time.  Is  a  passenger 
from  the  moment  that  he  enters  the 
carrier's  .  premises.  Central  of 
Georgia  R.  Co.  v.  Bell,  187  Ala.  641, 
66  S  836. 

[f]  One  on  a  railroad  station 
platiorm  regarding  his  baggage  Is 
not  a  mere  licensee,  when  Injured 
by   falling   through   a  hole   In  the 

Slatform,  Cleveland,  etc..  R.  Co.  v. 
ones,  61  Ind.  A.  246,  99  NE  503. 
[gl  At  station  on  amnsement 
grounds., — The  duty  of  a  railroad 
company  owning  amusement  grounds 
on  which  a  station  building  and  plat- 
form are  located,  and  where  passen- 
gers are  Invited  by  the  company  to 
assemble  for  the  purpose  of  board- 
ing Its  cars.  Is  that  of  a  common 
carrier,  charged  with  the  highest 
care  for  the  safety  of  its  passen- 
gers; and  persons  assembling  In  the 
Building,  on  the  grounds,  or  on  the 
platform,  at  the  point  fixed  by  the 
company  for  receiving  passengers, 
are  at  the  company's  station  and  are 
passengers  within  the  meaning  of  the 
law.  Dixon  v.  Great  Falls,  etc..  R. 
Co..  38  App.  (D.  C.)  698;  Dixon  v. 
Great  Falls,  etc..  R.  Co.,  38  App,  (D. 
C.)  691. 

[h]  At  flag  station. — Where  a 
person  at  a  nag  station  does  not 
make  any  of  the  customary  signals 
to  attract  the  attention  of  the  motor- 
man  of  an  approaching  car  to  the 
fact  that  he  Is  waiting  for  carriage 
and  desires  to  get  on  board,  it  Is 
insulflcient  to  show  that  he  Is  at  HUch 
station  for  the  purpose  of  offering 
himself  as  a  missenger.  Alabama 
City.  etc..  R.  Co.  v.  Bessiere,  190 
Ala.  69.  66  S  805. 

33.  Barll  v.  New  York,  etc.,  R. 
Co.,  90  Conn.  74.  96  A  164;  Merrill 
V.  Michigan  Cent.  R.  Co.,  168  111.  A, 
38;  Metcalf  v.  Yazoo,  etc.,  R.  Co..  97 
Miss.  466,  52  S  356.  28  LRANS  311; 
Mitchell  V.  AuKuata,  etc..  R.  Co..  S7 
S.  C.  376.  69  SE  664.  31  LRANS  442. 

[a]  tUturtmUen. — Where  a  rail- 
road has  opened  its  waiting  room  In 
a  depot  for  the  reception  of  paseen- 
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knowledge,  it  has  been  opened  without  Buthority," 
or  goes  from  the  ticket  office  or  waiting  room  on  to 
the  platfonu  or  other  proper  part  of  the  premises 
to  take  a  seat  in  a  ear,^  he  ordinarily  places  him- 
self in  the  position  of  a  passenger,  although  he  has 
not  purchased  a  ticket,''  or  the  agent  has  refused 


to  sell  him  a  ticket.**  However,  in  tnider  that  one 
may  become  a  passengeri  he  most  oome  on  the  ear- 
ner's premises  and  await  the  arriTal  of  his  train  or 
car  at  a  proper  place,*'  in  a  proper  manner,"  and 
within  a  reasonable  time  before  the  arriv^  or  de- 
parture of  such  train  or  car." 


passage  on  a  train  shortly  to  arrive 
resorts  to  the  depot  for  that  purpose, 
the  relation  of  carrier  and  passenger 
arises  as  a  matter  of  law.  Metcalf 
y.  Yazoo,  etc..  R.  Co.,  97  Miss.  466, 
62  S  366.  28  LRANfi  311. 

33.  Chicago,  etc.,  R.  Co.  v.  "Walker, 
217  111.  606,  75  NE  620  [a/T  118  111.  A. 
397], 

34.  U.  S. — Atlantic  City  R.  Co.  v. 
Clegg.  183  Fed.  216.  106  CCA  478. 

Ark. — St.  Ixjuis.  etc.,  R.  Co.  v. 
Hutchinson,  101  Ark.  424,  142  SW 
627. 

111. — Illlnoia  Cent.  R.  Co.  v.  Treat, 
76  111.  A.  327  [aff  179  111.  576,  54  NB 
290]. 

Ind. — ^Pere  Marquette  R.  Co.  v. 
atranRe,  171  Inct.  160.  164,  84  NB  819, 
86  1026,    20   LRAN6    1041  [cit 

Cyc];  Indianapolis  Southern  R.  Co.  v. 
Wall.  64  Ind.  A.  43,  101  NB  680. 

Ky.— IllliMtte  Cent  R.  Co.  v.  Proc- 
tor. 122  Ky.  92,  89  SW  714.  28  KyL 
&98. 

Md. — Baltiiorore,  etc.,  R.  Co.  v. 
State.  63  Md.  135. 

Mass. — Warren  v.  Fltchburg  R. 
Co..  8  Allen  227,  85  AmD  700. 

Mo. — ^Albin  V.  Chicago,  etc.,  R.  Co., 
103  Ho.  A.  308,  77  SW  163. 

N.  C. — Roberts  v.  Atlantic  Coast 
Une  R.  Co.,  156  N.  C.  79.  70  SE  1080; 
Plneua  v.  Atlantic  Coast  Line  R.  Co., 
140  N.  C.  450,  63  SE  297,  111  AmSR 
868. 

[a]  On*  who  luw  mtroluuied  a 
Umk  mnA  la  puBl««  nom  thm  olBo* 

where  the  purchase  wbh  made  to  the 
tnln  to  take  the  seat  given  to  blm 
as  a  passenger  In  the  cars  on  the 
premises  belonging  to  Uhe  company, 
connected  wUth  the  railroad,  and 
under  the  direction  of  the  com- 
pany's ag«nt.  Is  a  paoaenger  and 
entitled  to  the  rights  of  a  i»asBenger 
while  so  passing.  Chioagq,  etc.,  R. 
Co.  T.  W«eka,  111.  aTTiS  [alC  198 
111.   S51.   fi4  10391;   Warren  v. 

Fltchburg  R.  Co.,  8  Allen  (Mass.) 
227.  86  AmD  700. 

[b]  A  psnon  attempting  to  cross 
Intsxnedlats  tracks,  in  order  to  take 
an  approaching  train.  Is  a  passenger. 
Chicago.  etCy  R.  Co.  v.  Chancellor, 
60  111.  A.  626  rrev  on  other  grounds 
166  111.  438.  46  NE  2691;  Young  v. 
New  York,  etc.,  R.  Co.,  171  Mass.  33, 
50  NE  465,  41  USA  198;  Warren  v. 
Pitdhburg  R.  Co..  8  Allen  (Mass.) 
227.  85  AmD  700;  Albln  v.  Chicago, 
etc..  R.  Co..  103  Mo.  A.  308,  77  SW 
163.  But  see  Indiana  Cent  R.  Co.  v. 
Hudelaon,  13  Ind.  325.  74  AmD  254 
(where  a  contrary  view  seems  to 
have  been  adopted,  and  it  was  held 
that  where  plaintiff,  without  having 
procured  a  ticket,  was  crossing  a 
sidetrack  of  a  railroad  to  get  on  a 
passenger  train  at  Its  usual  place  of 
stopping  on  the  main  track,  but  by 
the  negligence  of  th«  employees  of 
the  company  a  switch  had  been  left 
open,  and  the  train  was  thrown  on 
the  sidetrack,  and  plaintiff  was  run 
over,  he  was  not  a  passenger  at  the 
time  of  the  Injury,  and  that  his  right 
to  cross  the  sidetrack  was  only  the 
right  that  persons  have  to  cross  a 
n^lroad  track  at  a  public  street  or 
highway). 

[c]  On  frslght  jHuttorm. — One 
having  a  mileage  book  good  on  a 
railroad  and  undertaking  to  board  a 
train  by  passing  along  the  platform 
of  a  freight  warehouse  where,  by  the 
invitation  of  the  railroad,  he  has 
been  to  check  his  trunks.  Is  a  pas- 
senger, Pineus  v.  Atlantic  Coa»t  Line 
R.  Co..  140  N.  C.  450,  63  SE  297,  111 
AmSR  866. 

3B.  U.  S. — Grimes  v.  Pennsyl- 
vania Co..  36  Fed.  72. 

Ark. — St.  L(OUis.  etc.,  R.  Co.  Laur- 
ence. IOC  Ark.  644.  153  SW  799. 


Iowa. — Allender  v.  Chicago,  etc., 
R.  Co.,  37  Iowa  264. 

Mo. — Albin  V.  Chicago,  etc.,  R. 
Co..  103  Mo.  A.  308,  77  SW  163. 

N.  C. — ^Ptiilllps  T.  Southern  R.  Co., 
124  N.  C.  128,  32  SB  888,  4S  LRA 
163. 

Tex. — Texas  Midland  R.  Co.  v. 
GrlggB.  (Civ.  A.)  J06  SW  411. 

[a]  On  frelgnt  train. — Even  be- 
fore purchasing*  a  ticket  one  who  In 
good  faith  applies  to  an  agent  for 
a  ticket  for  a  pasoage  on  the  ca- 
boose of  a  freight  car,  and  who  is 
referred  by  the  agent  to  the  con- 
ductor. Is  a  passenger  and  may  re- 
cover for  an  injury  received  before 
getting  on  the  train.  Allender  v. 
Oiicago.  etc..  R.  Co..  87  Iowa  264. 

Pnroliass  of  tlokat  generally  see 
Infra  I  1042. 

36.  McKeman  t.  Manhattan  R. 
Co..  64  N.  T.  Super.  364;  Norfoll^ 
etc..  R.  Co.  T.  Oalllher,  89  Va.  OS*,  16 
SE  936. 

[a]  ZUnstratlo&r— Where  plaintiff 
came  to  a  station  intending  to  buy 
a  ticket  and  become  a  passenger, 
but  the  ticket  agent  refused  to  sell 
him  a  ticket,  claiming  tbat  he  was 
drunk,  which  seems,  however,  not 
to  have  been  the  fact,  after  he  failed 
to  buy  the  ticket  he  was  atlll  law- 
fully at  the  station,  with  the  duty 
of  leaving  It  with  ordinary  prompt- 
ness, and  of  not  loitering  thsre  or 
using  it  for  any  other  purpose.  Mc- 
Kernan  v.  Manhattan  R.  Co.,  64  N. 
T.  Super.  364. 

37.  Ala.— Louisville,  etc.,  R  Co. 
v.  Glascow,  179  Ala.  281,  60  8  108. 

lU. — Spannagle  v.  Chicago,  etc..  B. 
Co.,  81  IlL  A.  460. 

Me.— Shannon  v.  Boston,  etc.,  R. 
Co.,  78  Me.  52.  2  A  678. 

Pa. — Comty  v.  Pennsylvania  R. 
Co..  9  Pa.  Caa.  869,  12  A  496. 

Eng.— Wilby  v.  Midland  R.  Oo.,  86 
L.  T.  Rep.  N.  S.  244.  ^ 

Ont. — Walker  v.  Great  Western  R. 
Co..  8  U.  C.  C.  P.  161. 
_ra]  Waiting-  im.  Taeaat  eav.^ 
Wmre  a  wvman  while  waiting  for  a 
train  left  the  wsflting  room  which 
warn  being  cleaned  and  by  direction 
of  tbe  afatlon  agent  entered  a  va- 
cant car  standing  by  the  station 

Filatfoirm,  shn  was  a  passenger  while 
n  the  ear.  Shannon  v.  Boston,  ste., 
R.  Co.,  78  Me.  62,  2  A  678. 

[b]  Bntezlnff  nr  Impcopsr  mats. 
—Attempting  to  enter  a  station  by 
a  route  not  meant  for  passengers, 
and  which  is  In  fact  shut  off  by  a 
barbed  wire  fence,  makes  an  Intend- 
ing passenger  a  trespasser.  Comly 
V.  Pennsylvania  R.  Co.,  9  Pa.  Cas. 
369,  12  A  496;  WUby  v.  Midland  R. 
Co..  36  L.  T.  Rep.  N.  S.  244;  Walker 
v.  Great  Western  R.  Co..  8  U.  C.  C. 
P.  161. 

[c]  Customary  place. — Where  a 
raitroad  company  habitually  receives 
and  sets  down  passengers  at  a  plat- 
form at  a  flag  station,  prospective 
passengers  waiting  there  for  a  train 
then  due  are  not  trespassers,  regard, 
less  of  whether  t$ie  railroad  com- 

Eany  Intended  It  as  a  waiting  place. 
,oulsville,  etc.,  R.  Oo.  v.  Olascow, 
179  Ala.  251,  60  S  103. 

rdl  At  hoavdlng  bonse. — ^Where  a 
person.  Instead  of  waiting  in  the 
station  for  a  train,  remained  at  a 
boarding  house  some  two  or  three 
hundred  feet  from  the  depot  until 
the  arrival  of  the  train,  and  endeav- 
ored tx)  get  on  the  train  after  it  was 
in  motion  and  was  injured,  such  per- 
son was  not  a  passenger.  Spannagle 
V.  Chicago,  etc..  R.  Co.,  51  111.  A. 
460. 

38.  Chicago,  etc.,  R.  Co.  v.  Weeks, 
99  III.  A.  618  [aff  198  IlL  561,  64  NB 
10»9]. 


[a]  Oolnr  to  train  by  other  tbma. 
TSgoXar  way,  (1)  in  disregard  of  warn- 
ings, does  not  constitute  one  a  pas- 
senger. Raymond  v.  Chicago,  etc.. 
R.  Co.,  126  111.  A.  240.  (2pWhere  a 
person  on  arriving  late  at  the  sta- 
tion finds  that,  if  he  takes  the  time 
necessary  to  approach  the  train 
which  he  desires  to  take  an  the  ways 
openly  and  obviously  provided  by 
the  company  for  safe  passage,  he 
win  not  be  able  to  reach  It  before 
It  starts,  and  he  takes  a  short  cut 
by  crossing  the  tracks  and  4s  In- 
jured in  consequence,  he  cannot 
rightfully  be  considered  to  have  bs* 
come  a  paB8eng>er.  Chicago,  etc,  R. 
Co.  V.  Weeks.  99  111.  A.  618  [aff  198 
111.  661.  64  NE  10391. 

39.  Ala, — Widener  v.  Alabama 
Great  Southern  R.  Co.,  69  S  558; 
Louisville,  etc.,  R.  Co.  v.  Kay.  8  Ala. 
A.  662.  62  S  1014. 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Laurence,  106  Ark.  544,  163  SW  798, 

Conn, — Baril  v.  New  York,  etc.,  R. 
Co.,  90  Conn.  74,  96  A  164. 

Ga. — Smith  v.  Seaboard  Air  Llns 
R.  Co.,  10  Ga.  A.  227.  73  SB  628. 

Iowa. — Dleckmann  v.  Chicago,  etc., 
R.  Co..  145  Iowa  260,  121  676. 
139  AmSR  420,  31  LRANS  888,  106 
NW  626. 

Ky.— Illinois  Cent  R.  Co.  v.  La- 
loge.  69  SW  1118.  24  KyL  696;  Illi- 
nois Cent.  R  Co.  v,  Laloge,  113  Ky. 
896,  69  SW  796,  24  KyL  6l3,  62  LRA 
406. 

Minn. — Barnett  v,  Minneapolis, 
etc.,  R.  Co,,  123  Minn.  158,  143  NW 
263,  48  LRANS  262. 

Miss. — Metcalf  v.  Yasoo,  etc.,  R. 
Co.,  97  Miss.  466.  62  S  366,  28  LRA 
N3  811:  Andrews  v.  Tasoo,  etc..  R. 
Co.,  86  Hiss.  129,  88  8  773. 

Nebr. — ^Fremont,   etc..   R.  Co. 
Hagblad,  72  Nebr.  778.  101  NW  1083. 
106  NW  1041,  4  LRANS  264,  9  Ann 
Cas  1096,  and  note. 

N.  C—PhilUps  V.  Bouthem  R.  Co., 
124  N.  C.  128.  82  SB  388,  45  LRA 
163. 

8.  C. — ^Mitchell  V.  Augusta,  etc.  R. 
Co.,  87  S.  C.  876.  69  SET  884.  31  LRA 
NS  442. 

Tex. — Texas  Midland  B.  Co. 
Geraldon,  103  Tex.  402.  128  SW  611. 
29  LRANS  799,  AnnCasl913A  46  (afC 
54  Tex.  Civ.  A.  71,  117  SW  1004]; 
Texas  Midland  R.  Co.  v.  Griggs.  (Civ. 
A.)  106  SW  411. 

Vt— Haaris  V.  Stevens,  81  Vt.  79, 
78  AmD  837. 

Warti. — Gregg  v.  Northern  Pac.  R. 
Co.,  49  .Wash.  183.  94  P  911. 

W.  Va. — Kidwell  v.  Chesapeake, 
etc.,  R.  Co..  71  W.  Va.  664.  77  SEJ 
286,  43  LRANS  999  and  note. 

ta]  Indefinite  tlma,~-(l)  It  Is  not 
enough  that  the  person  has  come  to 
the  carrier's  station  with  the  inten- 
tion of  taking  passage  at  some  In- 
definite time  in  the  future;  he  must 
come  to  the  station  a  reasonable 
time  before  the  departure  of  the 
train  by  which  he  is  to  travel.  Har- 
ris v.  Stevens.  31  Vt  79,  73  AmD  337. 
(2)  A  person  is  not  entitled  to  the 
privileges  of  a  passenger  during  the 
whole  night  before  an  early  morning 
train  which  he  Intends  to  take.  Bar- 
nett V.  Minneapolis,  etc.,  R.  Co..  123 
Minn.  153,  143  NW  263,  48  LRANS 
262.  (S>  Where  a  person  went  to  a 
station  at  eleven  o'clock  in  the 
evening  to  purchase  a  ticket  and 
board  a  trail  n  which  left  at  four 
o'clock  in  the  morning,  and  was  told 
by  the  agent  to  wait  until  he  could 
sell  him  a  ticket  the  right  to  remain 
in  the  station  did  not  depend  on 
whether  he  went  there  a  reasonable 
time  before  the  train  left  Louis- 
ville, etc.,  R.  Oo.  T.  Kay,  8  Ala.  A. 
562.  62  8  1014.   (4)  One  on  the  prem- 
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Licensee  or  tieq^UMer.  A  peraon  is  not  a  ^»as- 
senger  who  is  at  a  station  or  about  the  earner's 
premises  by  mere  permission  and  soilerance,  and  not 
for  the  purpose  of  being  transported  in  due  oourse, 
or  after  the  abandonment  of  such  an  intention,***  as 
where  he  is  there  as  a  mere  sight-seer,^  or  out  of 
mere  euriosiW,  or  for  the  transaction  of  business 
not  connected  with  the  company;"  or  where  he  is 


there  more  than  a  reasonable  time  before  or  after 
the  arzival  of  his  train." 

1041]  c.  BlgnaHng  Oar  or  Train  and  Boarding 
Same.  A  person  who,  with  the  bona  iido  intention 
of  becoming  a  passenger,**  enters  or  attempts  to 
enter  or  board  a  train  or  car,  even  before  he  has 
got  entirely  in  the  car  or  other  vehicle,  becomes  a 
passenger,"  although  he  may  not  have  purchased  a 


ises  of  a  railroad  company  to  pur- 
chase a  ticket  for  a  train  ei^ht  hours 
later.  Intending  to  remain  In  the  city 
of  purchase  but  not  on  the  premises 
of  the  carrier.  Is  not  a  paBsenRer. 
Kidwell  V.  Chesapeake,  etc.,  R.  Co., 
71  W.  Va.  €64,  77  SB  286,  43  LRANS 
999. 

[b]  WlMT*  a  peraon  remalna  all 
iilglii  at  a  etatlOB,  with  the  intention 
of  taking  an  early  morning  train,  and 
purchases  a  ticket  about  an  hour 
before  train  time,  he  becomes  a  pas- 
senger and  entitled  to  rights  as  such 
from  the  time  he  buys  his  ticket, 
although  the  train  Is  three  hours 
late.  Barnett  v.  Minneapolis,  etc.,  R. 
Co..  123  Minn.  153,  143  NW  263,  48 
LRANS  262. 

[c]  TTnaer  a  role  ot  'Um  rallroaA 
commlseloii,    (1)    that    at  junction 

folnts  railroad  companies  shall  open 
heir  depot  waiting  room  for  the  ac- 
commodation of  the  trax'eling  public 
at  least  thirty  mlnutas  before  the 
schedule  time  of  the  arrival  of  all 
passenger  trains,  and  that  at  local 
or  nonjunction  points  such  waiting 
rooms  shall  likewise  be  open,  pro- 
vided they  Shall  not  be  required  to 
be  opened  nor  kept  open  after  ten 
P.  M,,  except  after  delayed  trains 
due  before  that  hour,  in  which  case 
the  rooms  shall  be  kept  open  until 
the  actual  arrival  of  the  delayed 
trains,  one  whose  coming  to  the 
depot  to  take  a  train  is  not  within 
the  limitations  of  the  rule  is  not  a 
passenger.  Smith  v.  Seaboard  Air- 
Line  R.  Co.,  10  Ga.  A.  227.  73  SE  528. 
(2)  A  rule  of  the  state  railroad  com- 
mlsston  requiring  a  depot  to  be  open 
one  hour  before  the  arrival  of  trains 
does  not  protect,  as  a  passenger,  one 
wlio  comes  to  the  depot  six  hours 
before  train  time.  Widener  t.  Ala- 
bama. Great  Southern  R,  Co.,  (Ala.) 
09  S  558. 

[d]  A  statute  requiring  all  rail- 
road companies  to  open  their  ticket 
ofllces  and  waiting  roomB  for  pas- 
sengers at  least  thirty  minutes  pre- 
ceding the  schedule  time  for  the  de- 
parture of  all  passenger  trains  Axes 
what  Is  a  reasonable  time  for  the 
carrier  to  be  required  to  care  for 
passen^rs  before  they  have  taken 
actual  passage,  and  therefore,  where 
a  person  was  assaulted  in  the  wait- 
ing room  of  a  station  about  three 
hours  before  the  schedule  time  for 
the  departure  of  the  train  on  which 
he  proposed  to  take  passage,  the 
company  was  not  liable.  In  the  ab- 
sence of  any  contract,  express  or  im- 

filled,  to  accommodate  such  person 
or  a  longer  time  than  that  fixed  by 
statute.  Illinois  Cent.  R.  Oo.  v. 
Laloge,  69  SW  lllS,  24  KyL  696: 
lllinota  Cent.  R.  Co.  v.  Laloge.  113 
Ky.  S98.  69  SW  79S.  24  KyL  198,  62 
I^A  406  (construing  St.  I  784). 

[el  KoldlBff  ear  muoaaUe  time. 
— where  a  person  Is  not  at  a  station 
when  a  carrier's  car  arrives  and  Is 
left,  he  is  not  In  a  position  to  raise 
the  question  that  the  carrier  did  not 
hold  the  car  for  a  reasonable  time 
to  take  up  passengers.  Mitchell  v. 
Augusta,  etc.,  B.  Co.,  87  S.  C.  375, 
89  SE  644,  31  LRANS  442  and  note. 

40.  111. — Chicago,  etc.,  R.  Co.  v. 
Stewart,  77  111.  A.  66. 

Mass. — Helnleln  v,  Boston,  etc.,  R, 
Co.,  147  Mass.  136,  16  NE  698,  9  Am 
SR  676. 

Miss. — Andrews  v.  Yazoo,  etc.,  R. 
Co.,  86  Miss.  129,  38  S  773. 

N.  D. — Galehouse  v.  Minneapolis, 
etc.  R.  Co..  22  N.  D.  615,  186  NW 
139,  47  LRANS  965. 

Oh. — ^Pittsburgh,  etc.,  R.  Co.  t. 
BlDBham,  29  Ob.  St  tti. 


Pa. — Ambler  v.  Philadelphia,  etc., 
R.  Co.,  39  Pa.  Super.  198. 

Tex. — IntematMiml,  etc.,  R.  Co.  v. 
Duncan,  66  Tex.  Civ.  A.  440,  121  SW 

362. 

[a]  Waiting  to  be  tnuupoited  on 
another  carrier's  train. — A  passenger 
removed  from  a  railroad  company's 
depot  on  the  completion  of  ner 
journey  over  its  line,  who  reenters 
the  depot  several  days  thereafter 
and  procures  a  ticket  to  enable  her 
to  resume  her  Journey  from  the 
depot  of  another  company  is  not  a 
passenger  of  the  former  company 
while  awaiting  at  its  depot  the  de- 
parture of  the  other  company's  train, 
and  the  former  company  owes  only 
the  duty  of  ordinary  care.  Interna- 
tional, etc.,  R.  Co.  V.  Duncan,  55  Tex. 
Civ.  A.  440,  121  SW  362. 

Care  to  be  ezerolaeS  for  the  safety 
of  those  who  come  on  the  carrier's 
premlsee  accompaiving,  or  to  meet, 
passengers  see  Infra  T|  1311,  1347, 
1362. 

41.  Glllls  V.  Pennsylvania  R.  Co., 
59  Pa.  129,  98  AmD  317. 

4a.  St.  Louis,  etc.,  R.  Oo.  v.  Falr- 
bairn,  4S  Ark.  491.  4  SW  60;  Kansas 
City,  etc.,  R.  Co.  V.  Kirksey,  48  Ark. 
366,  3  SW  190;  Diebold  v.  Pennsyl- 
vania R.  Co..  50  N.  J.  L.  478,  14  A 
576;  Pittsburgh,  etc.,  R.  Co.  v.  Bing- 
ham, 29  Oh.  St.  364,  23  AmR  751; 
Gillls  V.  Pennsylvania  R.  Co.,  69  Fa. 
129,  98  AmD  217. 

43.  Widener  v.  Alabama  Great 
Southern  R.  Co.,  (A&.)  69  S  558: 
Heinlein  v.  Boston,  etc..  R.  Co..  147 
Mass.  136,  16  NS  698,  9  Am.SR  676; 
Archer  v.  Union  Pac,  R.  Co.,  110  Mo. 
A.  849,  86  SW  934:  Texas  Midland 
R.  Co.  V.  Griggs,  (Tex.  Civ.  A.)  106 
SW  411. 

ta]  nioatratloxu — Where  a  per- 
son enters  a  railroad  station  In  the 
evening  to  take  a  train  and  after 
finding  that  the  last  train  has  gone 
remains  therein  for  his  own  conven- 
ience several  minutes  longer,  during 
which  the  station  master,  the  usual 
closing  time  having  arrived,  puts  out 
the  lights,  he  becomes  at  most  a 
mere  licensee,  and  cannot  recover  for 
injuries  sucrtalned  in  leaving  the  sta- 
tion by  reason  of  the  extinguish- 
ment of  the  tights.  Helnleln  v.  Bos- 
ton, etc.,  R.  Co.,  147  MKsa.  136,  16 
NE  698.  9  AmSR  676. 

[b]  TTslng  oar  on  swltoh  traok. — 
Where  plalntifF,  with  certain  other 
excursionists,  engaged  an  ordinary 
passenger  car  for  transportation  to 
another  city  and  return,  with  the 
right  to  use  the  car  while  on  the 
switch,  awaiting  return,  plaintiff  was 
not  a  passenger  in  going  to  the  car. 
for  her  own  accommodation,  as  It 
was  standing  on  the  switch  some 
time  before  it  waa  due  to  leave  on 
its  return  trip.  Archer  v.  Union 
Pac.  R.  Co..  lie  Mo.  A.  849,  86  SW 
934. 

44.  Ala. — ^Brown  t,  Scaxboro,  97 
Ala.  316,  IS  S  289. 

Ga. — Coleman  v.  a«orgla  R.,  etc., 
Co.,  84  Ga.  1,  10  SE  498. 

111. — Hatcher  v.  Qulncy  Horse  R.. 
etc.,  Co.,  181  111.  A.  SO. 

Mont. — Higley  v.  Gilmer,  S  Mont. 
90,  35  AmR  450. 

Okl. — CSilcago,  etc,  R.  Co.  v. 
-EvBLns,  41  Ol^.  411,  118  P  804,  61 
LRANS  608. 

Tex. — Dallas  Rapid  Transit  R.  Co. 
V.  Payne,  98  Tex.  211,  82  SW  649 
[rev  (Civ.  A.)  78  SW  1085];  Gulf, 
etc.,  R.  Co.  V.  Bunn,  41  Tex.  Civ.  A. 
503,  95  SW  640. 

[a]  ftood  faith  on  part  of  penon 
•ntarlac — A  person  who  enters  the 
coach  of  a  carrier  without  any  law- 


ful right  or  without  any  Intention 
of  paying  fare,  or  remains  there 
after  he  hae  no  lawful  right  thereon 
and  has  been  ordered  to  leave,  ought 
to  be  considered  a  trespasser.  Hig- 
ley v.  Gilmer,  3  Mont.  90,  35  AmR 
450. 

[b]    To  transact  bnslneis. — (1)  A 

person  entering  a  train,  without 
ticket  or  money  to  pay  fare,  to  col- 
lect an  account  from  a  passenger, 
and  remaining  after  the  train  leaves 
the  station,  is  not  a  passenger.  Chi- 
cago, etc..  R.  Co.  v.  Evans,  41  Okl. 
411.  138  P  804,  61  LRAMS  608.  (2> 
One  getting  on  a  fast  mail  train  to 
transact  private  business  during  one 
of  its  fixed  stops  at  a  station,  where 
these  stops  are  too  short  for  one  to 
transact  nls  business  and  get  safely 
back,  -is  not  a  passenger.  Coleman 
v.  Georgia  R.,  etc.,  Oo.,  84  Oa.  1,  10 
SE  498. 

45.  Ala. — BlrmingKem  R.,  etc.,  Co. 
v.  Bynum.  139  Ala.  389,  36  S  736; 
Birmingham,  etc.,  R.  Co.  v.  NorrlSi 
4  Ala.  A.  863,  69  S  66  (attempting 
to  boar.d  train  at  regular  station). 

Ark. — Dlllahunty  v.  Chicago,  etc., 
R.  Co.,  119  Ark.  392,  178  SW  420. 

Ga. — ^Louisville,  etc.,  R.  Co.  v.  For- 
rest, 6  Ga.  A.  766.  65  SE  80S. 

111. — Isbltz  v.  Chicago  City  R.  Co., 
192  III.  A.  487;  Hatcher  v.  QiHlncy 
Horse  R.,  etc..  Co..  181  111.  A.  30; 
Kelleher  v.  Chicago  City  R.  Co,  167 
111.  A.  326  [rev  on  other  grounds  256 
111.  4B4,  100  NE  145];  Kane  v.  Cicero, 
etc..  Electric  R.  Co.,  100  111.  A.  181. 

Ind. — Lake  Shore,  etc.,  R.  Co.  v. 
Foster.  104  Ind.  293,  4  NE  20.  64 
AmR  319;  Hall  v.  Terre  Haute  Elec- 
tric Co..  88  Ind.  A.  43,  76  NE  334: 
Lake  Erie,  etc..  R.  Oo.  v.  Mays,  4 
Ind.  A.  413,  80  NE  1106. 

Kan. — Union  Pac.  R.  Co.  v.  Nichols, 
8  Kan.  505.  12  AmR  476. 

Ky. — IlllnoiB  Cent.  R.  Co.  v.  Dallas, 
160  Ky.  442.  150  SW  536. 

La. — Strain  v.  Vicksburg,  etc.,  R, 
Co..  123  La.  407.  49  S  2. 

Me. — Rogers  v.  Kennebec  Steam, 
boat  Co.,  86  Me.  261,  29  A  1069,  26 
LRA  491. 

Mass, — Wheeler  v.  Boston  Bl.  R. 
Co..  220  Mass.  298,  107  NE  938;  Craft 
v.  Boston  El.  R.  Co..  211  Mass.  374. 
97  NE  610,  39  LRANS  878;  Mc- 
Donough  V.  Metropolitan  R.  Co.,  137 
Mass.  210. 

Minn.— Smith  v.  St.  Paul  City  R. 
Co..  32  Minn.  1,  IB  NW  827. 

Mo. — Ferguson  v.  Missouri  Pac 
R.  Co..  177  SW  616;  Benjamin  V. 
Metropolitan  St.  R.  Co.,  246  Mo.  698, 
151  SW  91:  Holt  V.  Hannibal,  etc., 
R.  Co.,  87  Mo.  A.  203  [rev  on  other 
grounds  174  Mo.  624.  74  BW  6311; 
Ohoate  v.  Missouri  Pac.  R.  Co.,  67 
Mo.  A.  105. 

N.  H. — Haaelton  v.  Portsmouth, 
etc.,  R.  Co..  71  N.  H.  689.  53  A  1016. 

N.  T. — Buffet  v.  Troy,  etc..  R.  Co., 
40  N.  Y.  168. 

N.  C. — Snipes  v.  Norfolk,  etc.,  R. 
Co..  144  N.  C.  18,  56  SE  477. 

N.  D. — Messenger  v.  Valley  City 
St..  etc..  R.  Co..  21  N.  D.  82,  87.  128 
NW  1023,  32  LRANS  881  [quot  Cyc]. 

S.  C— Wllliford  v.  Southern  R.  Co., 
85  S.  C.  301,  67  SE  302. 

Tenn. — Nashville,  etc.,  R.  Co.  v, 
Messino,  1  Sneed  220. 

Tex. — -Green  v.  Houston  El.  Co., 
40  Tex.  Civ.  A.  260,  89  SW  442; 
Lewis  v.  Houston.  El.  Co.,  39  Tex. 
Civ.  A.  625,  88  SW  489,  112  SW  593. 

Eng. — Brlen  v.  Bennett,  8  C.  &  P. 
724.  84  ECL  984. 

[a]  Uluatratlons. — The  relation  of 
carrier  and  passenger  arises:  (1) 
Where  one  goes  on  a  steamboat  used 
for   carrying   passengers,   in  good 
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ticket  before  making  such  attempt,**  provided  he  I  does  so  at  a  proper  place**  and  time,^  and  in  a 


faith.  Intending  to  take  passage  there- 
on.  ClevelancTv.  New  Jersey  Steam- 
boat Co..  6«  N.  T.  808  [rev  5  Hun 
EZ3].  <2)  Where  a  traveler  has  been 
Invited  to  enter  a  car,  or  enters  it 
In  obedience  to  the  announcement 
that  It  Is  ready  to  receive  pasaen- 
sers.  Hannibal,  etc.,  R,  Co.  v.  Mar- 
tin. 11  111.  A.  386  [aft  111  III.  219]. 
(3)  Where  a  person  goaa  on  the 
pnngplank  of  a  steamboat,  for  the 
purpose  of  taking  passage.  Rogers 
v.  Kennebec  Steamboat  Co.,  86  Me. 
261.  29  A  1069,  25  LRA  491.  (4) 
Where  a  person  attempts  to  enter  a 
street  car  in  a  proper  manner,  by 
getting  on  the  rear  platform,  with 
the  intention  of  becoming  a  passen- 

6er.  Kane  v.  Cicero,  etc.,  Electric 
Co..  100  111.  A.  181. 
[b]  VbyBlcal  ooataot  with  tli*  oar 
la  not  always  necessary  to  const!-' 
tute  one  a  passenger  on  a  street  car. 
Haaelton  v.  Portsmouth,  etc.,  R.  Co., 
71  N.  H.  689.  63  A  1016  (holding  that, 
where  a  person  for  the  purpose  of 
taking  a  street  car  went  to  the  plat- 
form at  which  the  car  stopped,  and. 
after  assisting  his  aged  companion 
to  a  seat,  walked  along  the  plat- 
form to  take  the  next  seat  and  fell 
off  the  unguarded  end  of  the- plat- 
form which  did  not  extend  back  to 
such  seat,  he  was  a  passenger,  and 
entitled  to  the  care  due  to  that  re- 
lation, although  he  had  not  come 
in  physical  contact  with  the  car). 

[cl  On  elsvator. — (1)  Where  a 
hotel  elevator  for  the  accommoda- 
tion of  guests  stops  at  a  floor  and 
the  door  is  opened  for  the  reception 
of  passengers,  the  relation  of  car- 
rier and  passenger  begins  the  mo- 
ment the  latter  starts  to  enter  the 
car  and  brings  himself  within  the 
range  of  its  possible  activities. 
Chambers  v.  Kupper-Benson  Hotel 
Co.,  1S4  Mo.  A.  24§,  134  SW  46  (hold- 
ing also  that,  where  a  guest  at  a 
hotel  approached  the  passenger  eleva- 
tor with  the  intention,  recognized  by 
the  operator,  of  becoming  a  pas- 
senger, and  the  operator  who  had 
started  up  stopped  and  returned  to 
the  floor  for  the  sole  purpose  of  re- 
ceiving the  guest  and  his  compan- 
ions, and  the  elevator  door  was  not 
entirely  closed  when  the  descent  be- 
gan  and  the  operator  opened  it  and 
stopped  the  car  at  the  proper  place 
to  admit  passengers,  the  relation  of 
the  carrier  and  passenger  began  when 
the  car  was  returned  and  stopped  at 
the  floor  and  when  the  elevator  door 
was  opened -by  the  operator  and  the 
guest  started  to  enter  In  front  of  the 
door).  (2)  A  customer  in  a  store, 
invited  to  use  the  elevator  to  visit 
the  desired  floor,  is  a  passenger  on 
stepping  forward  to  enter  the  cage. 
Anderson  v.  American  Sash,  etc.,  Co.-, 
<Mo.  A.)  182  SW  819. 

46.  Del  — MacFeat  v.  Philadelphia, 
etc..  n.  Co.,  22  Del.  613.  69  A  744. 

HI.— Merrill  v.  Michigan  Cent.  R. 
Co.,  168  III.  A.  38.  But  see  Relten 
V.  Lake  St,  Bl.  R.  Co.,  86  111.  A. 
8S7  (holding  that,  where  there  Is  no 
evidence  that  a  person  attempting  to 
board  a  train  had  paid  her  fare  or 
had  a  ticket,  but  only  that  she  pr<^- 
sented  herself  on  the  atatlon  plat- 
form and  attempted  to  get  on  the 
train,  the  relation  of  passenger  and 
carrier  Is  not  shown  to  exist). 

Mo. — Rawllngs  v.  Wabash  R.  Co., 
97  Mo.  A.  616,  71  SW  534;  Cross  v. 
Kansas  City,  etc.,  R.  Co.,  68  Mo.  A. 

e«4. 

N.  C. — Snipes  v.  Norfolk,  etc.,  R. 
Co„  144  N.  C.  18,  66  SE  477. 

Tex. — Houston,    etc..    R.    Co.  v. 
Washington,  (Ctv.  A.)  30  SW  719. 
[a]    Wliere,  the  tieket  olBoe  not 


open,  one  undertakes  to  get  on 
the  train  while  It  Is  standing  for 
the  reception  of  passengers,  Intend- 
ing to  pay  his  fare,  he  becomes  a 
raasenger.  Merrill  v.  Michigan  Cent. 
R.  Co.,  168  III.  A.  38. 

PoveliMW  of  tUkmt  CHMnUy  aee 
infra  1042. 

47.    U.  S.— Farley   v.  Cincinnati, 


etc.,  R.  Co..  108  Fed.  14,  47  CCA  168 
(Improper  place,  not  a  passengar). 

111. — Chicago,  etc.,  R.  Co.  v.  Jen- 
nings. 190  111.  478,  60  NE  818.  64 
L.RA  827  [rev  80  111.  A.  336]. 

Ind. — Indiana  Cent.  R.  Co.  v.  Hudal- 
son,  13  Ind.  325,  74  AmD  264. 

La.— Moses  v.  IjOutBvllIe,  etc..  R. 
Co.,  39  La,  Ann.  64ft,  2  S  E67,  4  AmSR 
231. 

■  Mass. — Jones  v,  Boston,  etc.,  R. 
Co..  163  Maas.  245,  39  NB  1019. 

Miss. — Georgia  Pac.  R.  Co,  v. 
Robinson.  68  Miss.  643,  10  S  60. 

Mo. — Lindsay  v.  St.  Louis,  etc.,  R. 
Co.,  (A.)  178  SW  276  (at  usual 
place) :  Fields  v.  Metropolitan  St.  R. 
Co.,  169  Mo.  A.  624.  166  SW  846. 

N.  J. — Martin  v.  West  Jersey,  etc, 
R.  Co.,  87  N.  J.  L.  648,  94  A  697. 

Or. — Haase  v.  Oregon  B.,  etc.,  Co., 
19  Or.  364.  24  P  238. 

Tex. — Missouri,  etc..  R.  Co.  v. 
Byrd,  40  Tex.  Civ.  A.  316,  89  SW  991; 
Missouri,  etc.,  R.  Co.  v.  Simmons, 
12  Tex.  Civ.  A.  500.  33  SW  1096. 

Wash. — Mcllwalne  v.  Tacoma  R., 
etc.,  Co.,  72  Wash.  184,  129  P  1093. 

[a]  ZUttstratlons. — (1)    One.  is  a 

?aseenger  who  enters  a  car  made  up 
or  Its  usual  run  and  ready  for  the 
reception  of  i>assengers,  intending  to 
ride  in  such  car  to  another  station, 
and  being  willing  and  able  to  pay 
his  fare,  notwithstanding  the  car 
Is  not  drawn  up  to  the  station  plat- 
form. Missouri,  etc.,  R.  Co.  v.  Sim- 
mons, 12  Tex.  Civ.  A.  600,  33  SW 
1096.  (2)  One  who,  seeking  to  board 
a  train  at  night  and  finding  no  one 
to  inform  hnn  how  to  reach  the 
sleeping  car  attached  to  the  train, 
which  IS  left  standing  outside  of  the 
yards,  and  to  which  a  sidewalk, 
erected  by  the  company  under  a 
contract  with  the  city  leads  in  a 
direct  route,  follows  such  route,  is 
a  passenger.  Moses  v.  Louisville, 
etc.,  R.  Co..  39  La.  Ann.  649,  2  S  667, 
4  AmSR  231.  (3)  A  person  who  after 
purchasing  a  ticket  walked  down  the 
track  to  ooard  a  train  which  had 
passed  beyond  the  station  is  a  pas- 
senger and  entitled  to  rights  as 
such.  Martin  v.  West  Jersey,  etc., 
R.  Co.,  87  N.  J.  L.  648.  94  A  697.  (4) 
One  cannot  be  considered  a  passenger 
who,  without  having  procured  a 
ticket,  was  crossing  a  sidetrack.  In 
the  night,  to  get  on  a  passenger  train 
at  Its  usual  stopping  place  on  the 
main  track  (Indiana  Cent.  R.  Co^  r. 
Hudelson,  13  Ind.  325,  74  AmD  2^4); 
(5)  or  who  endeavors  to  get  on  a  car 
without  the  knowledge  oi  the  train- 
men, the  car  having  stopped  for  the 
purpose  of  discharging  passengers 
at  a  station,  but  where  it  was  not 
the   custom    to   stop   for  receiving 

fassengers,  notwithstanding  the  fact 
hat  he  has  a  ticket  (Jones  v,  Boston, 
etc..  R.  Co..  163  Mass.  245,  39  NE 
1019);  (6)  or  who,  having  purchased 
no  ticket  and  paid  no  fare,  goes  to 
a  caboose  attached  to  a  freight  train, 
and  without  the  knowledge  of  those 
in  charge  of  such  train  attempts  to 
get  into  said  car  at  a  place  where 
the  company  Is  not  accustomed  to 
receive  passengers  (Haase  v.  Ore- 
gon R  etc..  Co..  19  Or.  364,  24  P 
238);  (7)  or  who.  by  signals,  causes 
a  passenger  train  to  stop  at  night 
at  a  point  not  a  stopping  place,  and 
while  endeavoring  to  enter,  although 
with  reasonable  caution,  is  Injured 
by  the  sudden  starting  of  the  train, 
hie  purpose  being  unknown  to  the 
trainmen  (Georgia  Pac.  R.  Co.  v. 
Robinson,  68  Miss.  643.  10  S  60); 
(8)  or  who  crosses  the  tracks  of  a 
railroad  along  a  strset  to  take  a 
train,  but  who  has  not  yet  reached 
the  station  or  platform  provided  for 
boarding  trains  (Chicago,  etc.,  R.  Co. 
v.  Jennings,  190  III.  478.  60  NTS  818, 
64  LRA  827  Trev  89  111.  A.  335]). 

[b]  Onstomary  stopping  plaoe. — 
(1)  Where  a  street  car  company  stops 
a  car  equipped  for  carrying  passen- 
gers at  a  place  selected  by  It  to  re- 
ceive passengers,  a  person  who.  de- 
string  to  be  transported,  hoards  or 


attempts  to  board  the  car  for  such 

purpose  becomes  a  passenger  as  the 
stopping  of  the  car  at  the  customarr 
place  is  an  Implied  invitation  to  those 
waiting  to  take  passage.  Hatcher  v. 
Quincy  Horse  R..  etc.,  Co..  181  111. 
A.  80;  Klinck  v.  Chicago  City.  R  Co.. 
177  111.  A.  165  [aff  262  111.  280,  104 
NG  669,  52  LRANS  70.  AnnCa8l91&B 
177];  Hall  v.  Terre  Haute  Electric 
Co..  38  Ind.  A.  43,  76  NE  334;  Wheeler 
V.  Boston  El.  R.  Co..  220  Mass.  298. 
107  NE  938;  Marshall  v.  Boston  El. 
R.  Co..  203  Mass.  40.  88  NE  1094: 
Fields  V.  Metropolitan  St.  R.  Co., 
169  Mo.  A.  824.  165  SW  845.  (2)  The 
Stopping  of  an  electric  car  at  a  place 
whore  passengers  are  customarily 
received  and  the  opening  of  the  door 
to  admit  them  Is  an  Invitation  to 
all  persons  desiring  to  travel  on  such 
car  to  board  It,  and  when  one  in 
good  faith  boards  a  car  In  such  cir- 
cumstances the  relation  of  carrier 
and  passenger  Is  established,  the  car- 
rier's legal  duties  attaching  before 
as  well  as  after  the  payment  of 
fare.  Peterson  v,  Elgin,  etc..  Tract. 
Co.,  238  111.  403,  87  NE  346  [aflt 
142  111.  A.  34].  (3)  Where  plaintiff 
tioarded  a  car,  believing  It  to  be  one 
on  which  her  husband  was  a  con- 
ductor, at  a  regular  stopping  place, 
with  Intent  to  pay  her  fare,  she  waa 
a  passenger  entitled  to  the  highest 
degree  ot^care,  although  the  car  was 
in  fact  going  to  the  barn,  and  made 
only  a  safety  stop.  Mcllwalne  v. 
Tacoma  R..  etc.,  Co.,  72  Wash.  184, 
129  P  1093.  (4)  Boarding  a  car  at 
other  than  the  regular  stooping  place 
mav  create  the  relation  of  passenger 
and  carrier,  where  It  Is  customary 
for  persons  to  board  cars  at  such 
placet  Devroe  v.  Portland  R..  etc.. 
Co.,  64  Or.  547,  131  P  304.  (6)  "It 
is  true  a  potential  passenger  must 
undertake  to  board  the  train  at  a 
proper  place,  and  presumptively  a. 
point  160  feet  away  from  the  depot 
beside  the  track  is  not  such  a  place, 
but,  if  such  is  the  place  the  carrier 
provides  for  the  purpose  through 
continuously  receiving  passengers 
and  permitting  them  to  debark  there. 
It  is  otherwise.  Especially  Is  this 
true  when  it  closes  its  depot  in 
darkness,  and  thus  slgnlfles  a  pur- 
pose not  to  afford  the  usual  facili- 
ties for  receiving  pa.<<sengers  there." 
Lindsay  v.  St.  Louis,  etc,  R.  Co., 
(Mo.  A.)  178  SW  27«.  279. 

[c]  Unsxpeotsd  place. — A  person 
does  not  become  a  passenger  by 
attempting  to  g&t  on  a  car  at  a  place 
where  he  is  not  expected,  and  when 
the  carmen  are  ignorant  of  his  pres- 
ence. McCarty  v.  St.  Louis,  etc..  R. 
Co.,  106  Mo.  A.  696,  80  SW  7  (hold- 
ing that  a  person  who  without  the 
linowledge  of  the  carrier's  servants 
attempts  to  get  on  a  street  car  whic^ 
has  stopped  to  throw  a  switch  Is  not 
a  passenger  unless  It  la  customary 
to  take  on  passengers  whw^  the  car 
stops). 

48.  U,  S. — Farley  v.  Cincinnati, 
etc.  R  Co.,  108  Fed.  14,  47  CCA  156. 

Ala. — Brown  v.  Scarboro.  97  Ala. 
316,  12  S  289. 

Ark. — St.  Louis  Southwestern  R. 
Co.  v.  Overton.  114  Ark.  98,  169  SW 
364. 

111.— Oemmill  v.  Illinois  Cent  R. 
Co.,  186  III.  A.  124. 

Wash. — Foster  v.  Seattle  Elsctrlo 
C:o.,  36  Wash.  177.  76  P  995. 

Cam. — Hutchinson  v.  Canadian  Pac. 
R.  Co..  9  CanLTOccNotes  331. 

[a]  Oas  wlu>  goss  on  a  train  be- 
fws  It  Is  ceadj  (l)  for  passengers, 
and  without  authority,  does  not  be- 
come a  passenger  by  that  act.  Far- 
ley v.  Cincinnati,  etc,  R.  Co.,  lOt 
Fed.  14.  47  CCA  166;  Brown  v.  Scar- 
boro, 97  Ala.  316,  12  S  289;  Oemmlll 
V.  Illinois  Cent.  R  Co..  186  111.  A. 
124;  Hutchinson  v.  Canadian  Pac.  R, 
Co.,  9  CanLTOccNotes  331.  (2)  But 
a  person  entering  a  coach  before  the 
train  ts  made  up  Is  a  passenger 
where  the  coach  Is  standing  at  or 
near   the   place   where   It  usually 
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proper  manner,*'  although,  if  the  person  gets  on 
board  a  train  at  an  unusual  or  unauthorized  place, 
if  he  is  entitled  to  transportation,  he  becomes  a 
passenger  from  the  time  he  gets  on  board  the 
train.  This  rule  is  particulars  applicable  where 
the  train  or  the  car  has  slowed  down  or  stopped 
apparently  for  the  purpose  of  taking  a  person  on,  in 
response  to  his  signal  to  it  so  to  do but  the  mere 
si^ialii^  of  the  car  to  stop  and  the  driver's  inten- 


tion to  stop  do  not  give  rise  to  the  relation,  until 
the  driver,  by  checking  the  speed  of  the  car  or  by 
some  other  act,  indicates  an  intention  to  accept  such 
person  as  a  passenger,'^  and  this  rule  is  particu- 
larly applicable  at  a  flag  station.^'  A  person  be- 
comes a  passenger  of  a  street  car  as  soon  as  hp  has 
set  his  foot  on  the  step  or  running  board,  in  the  act 
of  getting  into  the  car^  after  it  has  stopped,  with 
the  intention  of  becoming  a  passenger." 


stands  for  the  rcMseptlon  of  passen- 

Sers,  and  whore  the  coach  Is  set 
iero  for  passengers.  St.  Louis 
Southwestern  R.  Co.  v.  Overton,  114 
Ark.  98,  169  SW  364. 

[b]  Att—ipWng  to  bourd  street 
oar  aftai  slrial  to  start^A  person 
who  attempts  to  get  on  a  street  car 
after  the  stgnal  to  start  has  been 

SIven  Is  not  a  pasaenffer.   Foster  v. 
esttle  EUeotrlo  Ca,  Is  Wash.  177. 
76  P  SS5. 

4».  Arlc-rSt  Louis,  etc..  R.  Co.  v. 
Kllpatrlok,  67  Ark.  47,  54  SW  971. 

Mont. — Robinson  v.  Helena  Llsht, 
etc..  Co.,  SS  Mont.  222.  99  P  837. 

N.  J. — Barlow  t.  Jersey  City,  etc., 
R.  Co^  fi7  N.  J.  L.  S»4,  81  A  463. 

N.  C. — McOraw  v.  Southern  R.  Co., 
135  N.  C.  264,  47  SB  7B8. 

Pa.— Oelger  v.  Plttsburr  R.  Co.,  234 
Pa.  645.  8S  A  387. 

[a]  Slwtrattcms^(l)  One  board- 
ing a  street  car  by  the  barred  front 

{ilatform  Is  not  a  passenRer.  Bar- 
ow  V.  Jersey  City,  etc.,  R.  Co.,  67 
N.  J.  L.  264,  61  A  463.  (2)  A  person 
who  sets  on  the  platform  of  & 
"blind  ha,gsAgt  car.  and  who,  when 
found  there  by  the  conductor,  al- 
though having  a  ticket,  does  not  in- 
form the  conductor  of  the  fact,  oaji- 
not  be  deemed  a  passenger.  McGraw 
V.  Southern  R.  Co.,  135  TJ.  C.  264.  47 
SE  758.  (3)  One  attempting  forcibly 
to  enter  on  the  wrong  side  of  the 
car  Is  not  a  passenger.  Gelger  v. 
Pittsburg  R.  Co..  284  Pa.  646,  83  A 
867. 

Ibl  DelaylJig  oa  platform  of  oar 
haxore  eatezug- — One  who  goes  on  the 
platform  of  one  of  the  cars  of  a 
passenger  train  with  a  bona  Add  in- 
tention of  paying  his  fare  ind  be- 
coming a  passenger  does  not  forfeit 
bis  right  to  be  protected  as  such 
because  he  tarries  for  a  short  time 
on  the  platform  where  passengers 
are  forbidden  to  ride  before  entering 
the  car.  St.  Louis,  etc.,  R.  Co.  v. 
Kilpatrlclt,  67  Ark.  47,  64  SW  971. 

SO.  Hannibal,  etc.,  R.  Co.  v.  Mar- 
tin. Ill  111.  219;  minols  Cent.  R.  Co. 
V.  Axloy,  47  III.  A.  807;  Dewlre  v. 
Boston,  etc.,  R.  Co..  148  Mass.  343, 
19  NE  623,  2  LRA  166. 

[a]  Permlailoii  to  board. — ^Where 
a  carrier  permits  passengers  to  take 
trains  at  a  place  which  Is  not  a 
depot^  a  person  taking  the  train  at 
such  place  Is  not  a  trespasser;  and 
when  he  has  reached  In  safety  the 
Inside  of  a  passenger  car  he  then, 
if  not  before,  becomes  a  passenger. 
Bewlre  v.  Boston,  etc.,  H.  Co..  148 
Mass.  343.  19  NB  523,  2  LRA  166. 

61.  Ga. — Western,  etc.,  R.  Co.  v. 
Voils.  98  Ga.  446,  26  SB  483,  36  LRA 
665. 

Ky. — Lexington  R,  Co.  v.  Herring. 
98  SW  558,  29  KyL  794,  97  SW  1127, 
30  KyL  269. 

Uaes. — Lockwood  v.  Boston  EI.  R, 
Co.,  200   Mass.    537,   86  934.  22 

LJtANS  488. 

Mo. — Nolan  v.  Metropolitan  St.  R. 
Co.,  250  Mo.  602.  157  SW  637;  Pal- 
frey V.  "Onlted  R.  Co.,  162  Mo.  A,  470. 
142  SW  773. 

N.  T. — Oantard  v.  Rochester  City, 
etc..  R.  Co.,  60  Hun  22,  2  NYS  470 
[aff  121  N,  T.  661  nem.  24  NB  1092 
mem]. 

Oh. — Carney  v.  Cincinnati  St.  R. 
Co.,  8  OhS&CP  587.  11  OhNP  717. 

Tex. — Cltiaens  R.  Co.  v.  Parley. 
(Civ.  A.1  136  SW  94. 

Ta. — Reynolds  v,  Richmond,  etc., 
R,  Co..  92  Va.  400,  23  SE  770. 

Wis. — Karr  v.  Milwaukee  Light- 
ing, etc.,  Co..  182  Wis.  662,  113  NW 
62.  122  AmSR  1017,  18  LRANS  283. 


[a]  ZUvatnitlaiui^d)  Where  a 
person  goes  to  a  lla«  station,  and 
by  giving  proper  signals  signifies 
his  intention  to  become  a  passenger 
and  the  train  is  stoppea  for  the 
purpose  of  taking  him  on,  he  is. 
when  attempting  to  enter  the  train, 
a  passenger  ana  entitled  to  all  the 
rights  of  a  passenger,  although  he 
has  not  purchased  a  ticket,  west- 
ern, etc.,  R.  Co.  V.  VoUs,  98  Ga.  446, 
26  SE  483,  85  LRA  666.  (2)  One 
who  signals  an  interurban  electric 
railroad  ear  hy  the  company's  right 
signal  device,  which  Is  responded  to 
by  the  motorman  whistling  or  setting 
his  brake.  Is  a  passenger.  Karr  v.  Mil- 
waukee Light,  etc.  Co.,  182  Wis.  662, 
lis  NW  62,  122  AmSR  1017,  13  LRA 
NS  283  and  note.  (3)  Where  per- 
sons are  lined  up  In  the  attitude  of 
waiting  for  a  car  on  a  platform  con- 
structed by  a  street  railroad  com- 

fiany  for  convenience  of  passengers 
n  getting  on  and  off  cars,  this  is 
notice  to  a  motorman  of  their  desire 
to  board  his  car;  and,  where  he  turns 
off  the  power,  applies  the  brake,  and 
checks  the  car  for  the  apparent  pur- 
pose of  taking  on  passengers,  one  of 
such  persons  has  the  right  to  assume 
that  he  is  Invited  to  board  the  car, 
so  that,  in  his  attempt  so  to  do,  the 
relation  of  passenger  and  carrier  ex- 
ists between  him  and  the  company, 
although  the  power  la  turned  off  and 
the  brake  applied  for  some  other 
purpose,  not  communicated  to  those 
waiting  for  the  car.  Spencer  v.  St. 
Louis  Transit  Co..  Ill  Mo.  A.  653,  86 
SW  593.  (4)  Where  a  mother  with  a 
child  in  her  arms  signals  a  streetcar 
to  stop,  and.  the  car  stopping,  she 

R laces  the  child  on  the  platiorm  and 
i  In  the  act  of  boarding  the  car, 
when  It  suddenly  starts  leaving  her. 
and  the  conductor  Is  immediately 
notlfled  of  the  fact,  but  he  makes  no 
attempt  to  permit  the  mother  to 
reach  the  car.  and  the  mother  be- 
comes frantic  and  In  her  efforts  to 
recover  the  child  exposes  herself  to 
a  rainstorm,  she  is  a  passenger  en- 
titled to  the  high  degree  of  care 
necessary  on  the  part  of  the  carrier 
to  protect  its  passengers  from  in- 
jury. Citizens'  R.  Co.  v.  Farley, 
(Tex.  Civ.  A.)  136  SW  94. 

[b]  Street  car  stopping  to  act 
down  passenger, — ^Although  a  street 
car  is  not  stopped  at  the  signal  of  a 
bystander,  but  for  the  purpose  of 
setting  down  passengers,  the  by- 
stander may  ordinarily  make  him- 
self a  passenger  by  evincing  a  desire 
to  get  on  thp  car.  Maxey  v.  Metro- 
politan St.  R.  Co..  95  Uo.  A.  303.  68 
SW  1063. 

[c]  Op«Uac  MUF  doWi^Where  a 
street  car  has  come  to  a  full  stop 
in  response  to  a  person's  signal,  it 
Is  not  necessary,  to  constitute  the 
carrier's  assent  to  such  person  be- 
coming a  passenger,  that  the  car 
door  snould  be  entirely  open  to  per- 
mit him  to  enter.  Carter  v.  Boston, 
etc.,  St.  R.  Co..  205  Mass.  21,  91 
142. 

58.  Conn. — Donovan  v.  Hartford  - 
St.  R.  Co.,  66  Conn.  201,  32  A  360,  29 
LRA  297. 

B,  C. — Great  Falls,  etc,  R.  Co.  v. 
Hammerly,  40  App.  196, 

Md. — Baltimore  Tract.  Co.  v.  State, 
78  Md.  409.  28  A  397. 

Mass. — Welsh  v.  Concord,  etc.,  R. 
Co.,  223  Mass.  184.  Ill  XB  693. 

R.  I. — Oarvey  v.  Rhode  Island  Co., 
26  R.  L  80.  68  A  45fi. 

Wis. — Karr  v.  Milwaukee  IJght, 
etc.,  Co,,  132.  Wia  662,  113  NW  62, 


122  AmSR  1017,  13  LRANS  283  and 
note, 

(a1  Assimq>tlon  ttM  ow  wUl 
stop.^ — One  who  signals  an  approach- 
ing street  car  which  Is  rounding  a 
curve  has  no  right  to  assume  that 
the  oar  will  stop  at  any  particular 
point  on  the  curve,  and  until  he  is 
given  to  understand  by  some  act  of 
the  -motorman  or  conouctor  that  he 
can  safely  attempt  to  board  the  car, 
or  until  the  conditions  are  such  that 
he  can  do  so,  the  street  railroad  com- 
pany is  under  no  legal  duty  to  him. 
Qarvey  v,  Rhode  Is&nd  Co.,  26  R.  I. 
80,  58  A  466. 

[b]  Xssposse  to  signal. — One  who 
In  good  faith  signals  In  the  recog- 
nised manner  an  interurban  car, 
with  a  view  to  board  it,  which  signal 
fs  responded  to  by  the  motorman  by 
whistling  or  setting  his  brake,  is  a 
passenger.  Karr  v.  Milwaukee  Light, 
etc.  Co..  132  Wis.  662,  113  NW  62,  122 
AmSR  1017,  13  LRANS  283. 

53.  Georgia,  etc..  R,  Co.  v.  Tap- 
ley,  144  Ga,  463,  466,  87  SE  473,  LRA 
1916C  1020. 

"The  street-railway  and  omnibus 
cases  are  not  in  all  respects  anal- 
ogous to  those  involving  an  effort  to 
take  passage  on  a  steam  railway 
train  at  a  flag-statfon.  One  differ- 
ence which  win  be  readily  perceived 
arises  from  the  fact  uiat  street 
cars  and  omnibuses  travel  along 
highways  which  they  do  not  own  and 
over  which  other  vehicles  and  pedes- 
trians pass,  while  steam  railways 
use  a  right  of  way  along  a  flxed 
roadbed,  and  In  many  places  have 
waiting-rooms  at  fixed  places  for  the 
reception  of  passengers.  Also  street- 
cars and  omnibuses  usually  stop 
either  whenever  signaled,  or  at  cer- 
tain short  Intervals  upon  signals, 
and  passengers  generally  enter  these 
conveyances  In  the  public  streets  or 
at  ■  street-crossings.  Nevertheless 
the  reasoning  in  cases  Involving  the 
question  of  whether  a  person  has 
become  a  passenger  upon  such  & 
vehicle,  may  be  useful  In  consider- 
ing the  same  question  with  refer- 
ence to  whether  one  has  become  a 
passenger  on  a  steam-railway  train 
at  a  fia*-statlon."  Georgia,  etc,  R. 
Co.  V.  Tapley,  supra. 

54.  Del.— Waller  v.  Wilmington 
City  R.*Co,.  21  Del.  874,  61  A  874. 

D.  C. — Washington,  etc,  R.  Co.  v. 
Patterson,  9  App.  423. 

IlL—West  Chicago  8L  R.  Co.  v. 
James,  69  III.  A  609. 

Ind. — Neely  v.  Louisville,  etc. 
Tract,  Co.,  63  Ind.  A.  659,  102  NE 
465;  CltlEens'  St.  R.  Co.  v.  Merl, 
69  NE  491.  26  Ind.  A,  284,  69  NE  491. 

Mass. — Duchemin  v.  Boston  El.  R, 
Co.,  186  Mass.  353,  71  NE  7S0,  104 
AmSR  680  and  note.  66  LRA  980.  1 
AnnCas  603 ;  Gordon  v.  West  End 
St.  R.  Co.,  176  Mass.  181,  65  NB  900. 

Minn. — Gaffney  v.  St.  Paul  City  R. 
Co..  81  Minn.  459.  84  NW  304;  Miller 
V.  St.  Paul  City  R.  Co..  66  Minn.  192, 
68  NW  862. 

Mo. — Conway  v.  Metropolitan  St, 
R.  Co..  161  Mo.  A.  81.  142  SW  1101; 
Scott  V.  Metropolitan  St.  R.  Co..  138' 
Mo.  A.  215.  120  SW  131;  Magulre  v. 
St.  Loula  Transit  Co..  103  Mo.  A. 
159.  78  SW  838;  Posch  v.  Southern 
Electric  R.  Co..  76  Mo.  A,  601. 

N.  T, — Ganlard  v.  Rochester  City, 
etc..  R.  Co.,  SO  Hun  22,  2  NTS  470 
[aff  121  N.  T.  661  mem,  24  NE  1093 
mem]. 

Va. — Norfolk,  etc..  R.  Co.  v.  Morris 
101  Va.  422.  44  SE  719.  . 
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Boarding  moTing  train  or  car.  Ordinarily  a  per- 
son attempting  to  board  a  movii^  train  or  car  does 
not  become  a  passenger"  until  he  reaches  a  place 
of  safety  on  the  car,"  although  he  may  have  a  ticket 
for  such  train  or  car.*"  So  also  running  to  get  on 
board  a  moving  train  or  car  is  not  of  itself  sufficient 
to  constitute  one  a  passenger.''"  But  a  street  car 
company  may  extend  permission  to  become  a  pas- 
senger without  bringing  its  car  to  a  dead  stop;"* 
and  where  one,  either  on  the  invitation  or  with  the 
knowle^e  of  the  motorman  or  conductor,  attempts 
to  board  a  car  which  is  moving  very  slowly,  such 

ft  nsnal  plM*  (1)  for  receiving  paa- 
aenffera,  and  a  person  In  the  exer- 
cise of  due  care  gets  on  the  steps  or 
platform  of  the  car  for  the  purpose 
of  taking  passage  while  It  Is  so  wait- 
ing, he  is  to  be  regarded  as  a  pas- 
senger. Gaffney  v.  St.  Paul  City  R. 
Co.,  81  Minn.  459,  84  NW  304:  Nor- 
folk, etc.,  R.  Co.  V.  Morris,  101  Va. 
422,  44  SE  719.  (2)  Where  an  elec- 
tric car  on  an  elevated  railroad  had 
stopped  at  a  station  to  receive  pas- 
sengers, and  n'hlle  It  was  standing 
still  deceased  stepped  on  the  step  of 
the  car  for  the  purpose  of  getting  on 
the  car  as  a  passenger,  he  was  en- 
titled to  all  the  protection  of  a  pas- 
^senger,  and  hence  defendant  was 
negligent  in  suddenly  starting  the 
car  before  deceased  could  ent«r  it. 
Barth  v.  Kansaa  El.  R.  Co.,  142  Mo. 
63B.  44  SW  778. 

[b]  Invitation. — ^Where  a  car  is 
stopped  at  a  point  where  it  Is  re- 
quired to  receive  passengers,  the 
company  extends  an  Invitation  to  a 
person  to  become  a  passenger,  and 
he  becomes  a  poasenger  as  soon  as 
he  steps  on  the  car  slepe.  Neely  v. 
Louisville,  etc..  Tract,  Co.,  63  Ind. 
A.  659,  102  NB  455. 

[c]  XTo  Intention  to  'become  pM- 
nngeT, — One  who  takes  his  position 
on  the  steps  of  the  platform  of  a 
car,  having  no  intention  of  becoming 
a  passenger  and  not  presenting  him- 
self to  the  carrier  as  such,  does  not 
acquire  the  rights  of  a  passenger. 
Chicago,  etc.,  B.  Co.  v,  Moran.  12fl  111. 
A.  38. 

65.  111.— Ohio,  etc.,  B.  Co.  v.  Al- 
lender,  69  111.  A.  620. 

Ky.— Kentucky  Highlands  B.  Co.  v. 
Creal,  166  Ky.  469,  179  SW  417,  LRA 
1916B  830  and  note*  Jonas  t.  South 
Covlnjrton,  etc.,  B.  Co.,  162  Ky.  171, 
172  SW  131:  Illinois  Cent.  R.  Co.  v. 
Cotter,  103  SW  279,  31  KyL  679. 

Md. — BalUmore  Tract.  Co.  v.  State, 
78  Hd.  409,  28  A  397  <movlng  at  rate 
of  six  miles  an  hour). 

MafiB. — ^Payne  v.  Sprlngfleld  St.  B. 
Co.,  203  Mass.  425,  89  NE  636;  Mer- 
rill v.  Eastern  B.  Co.,  139  Mass.  238, 
1  NB  648.  62  AmB  706. 

Mo. — Speaks  v.  Metropolitan  St.  B. 
Co..  179  Mo.  A.  311,  166  SW  864; 
Palfrey  v.  St.  Louis  United  R.  Co., 
162  Mo.  A.  470.  142  SW  773;  Mathews 
V  Metropolitan  St  B.  Co..  156  Mo.  A. 
71B.  137  SW  1003;  Lehnlck  v.  Metro- 

Solltan  St.  B.  Co.,  118  Mo.  A.  611, 
4  SW  996. 

■{  a  ]  nmstrations, — ( 1 )    One  who 

at  iiii  elevated  station  where  the 
street  niUroad  company  maintained  a 
sign  warning  persons  not  to  board 
moving  cars  attempts  to  board  a  car 
in  motion,  the  gates  of  which  are 
p.inly  shut,  is  not  a  passenger: 
Speaks  v.  Metropolitan  St.  II.  Co., 
179  Mo.  A.  311.  1C6  SW  8C4.  (2)  The 
attempt  of  one  to  board  a  slowly 
moving  street  car  after  It  had  left 
the  usual  stopping  place  and  wa.i 
starting  to  run  over  a  viaduct  used 
exclusively  for  Htrect  car  trafHc  did 
not  create  the  relation  of  pas.senRer 
and  carrier  in  the  absence  of  any 
invitation  extended  to  him  by  the 
company  to  hoard  the  car,  and  the 
company  owed  him  no  other  duty 
than  fhat  of  using  ordinary  care  to 
avoid  Injuring  him  after  It  dia- 
cAvered  or  should  have  known  his 
peril.    Mathews  v.  Metropolitan  St. 


as  at  a  speed  of  two  miles  per  Hoar,  he  becomes  a 
passenger,*  although  he  seeB  no  conductor  or  motor- 
man  on  the  car." 

Getting  on  wrons  train  or  car.  Where  a  person 
with  the  right  to  passage  on  the  right  train  or  car, 
by  mistake  gets  on  a  wrong  train  or  car,  he  is 
nevertheless  a  passenger  on  the  train  or  car  which 
he  is  on,"'  particularly  where  he  is  accepted  as  a 
passenger  by  the  conductor."  Unless  a  person  has 
knowledge  or  is  notified  of  the  facts,"  he  is  a  pas- 
senger, although  he  has  boarded  a  train  which  does 
not  stop  at  his  station,*^  or  although  ho  has  boarded 


B.  Co.,  156  Mo.  A.  715,  137  SW  1003. 

[b]  Without  ludioatliiff  Intention. 

— One  who  attempts  to  board  a  mov- 
ing street  car,  not  having  Indicated 
his  Intention  so  to  do  In  time  to 
enable  the  person  In  charge  to  stop 
the  car  at  a  proper  place.  Is  not  a 
passenger.  Schepers  v.  Union  Depot 
R.  Co..  125  Mo.  665,  29  SW  712. 

[c]  On  lnTltatlon.^A  person  who 
waits  at  a  flag  station  to  board  a 
freight  train,  and  on  the  Invitation 
of  the  conductor  attempts  to  board 
the  train  moving  at  the  rate  of  four 
miles  an  hour,  has  been  held  to  be  a 
passenger.  Murphy  v.  St.  Louis,  etc., 
R.  Co..  43  Mo.  A.  342. 

SB.  Mlshler  v.  Chicago,  etc.,  R. 
Co..  (Ind.  A.)  Ill  NE  460  [reh  den 
(A.)  113  NE  310];  Merrill  v.  Eastern 
R.  Co..  139  Mass.  238,  1  NE  548,  52 
AmR  705;  Sharrer  v.  Pazson.  171  Pa. 
26,  33  A  120. 

[a]  One  wlio  does  safely  board  a 
mamng  train,  having  a  ticket,  must 
be  considered  a  passenger.  Sharrer 
V.  Paxson.  171  Pa.  26.  33  A  120. 

57.  Kentucky  Highlands  R.  Co.  v. 
Creal,  166  Ky.  469,  179  SW  417,  LRA 
1916B  830  and  note:  Illinois  Cent. 
R.  Co.  V.  Cotter,  103  Sw  279,  31  KyL 
679. 

58.  Chicago  Union  Tract.  Co.  v. 
O'Brien,  219  111.  303,  76  NE  341  [aff 
117  111.  A.  183];  Jones  v.  Boston, 
etc.,  B.  Co.,  163  Mass.  245,  39  NE 
1019;  Webster  v.  Fitchburg  R.  Co., 
161  Mass.  298,  37  NB  165.  24  LRA 
621  and  note;  Schepers  v.  Union 
Depot  R.  Co..  126  Mo.  665,  29  SW 
712. 

[a]  ZUnatratlon. — A  person  who  is 
running  rapidly  from  the  direction  of 
a  public  street  across  a  track  on 
which  an  engine  and  cars  are  ap- 
proaching, presumably  to  take  pas- 
sage on  another  train  that  is  about 
to  start  on  the  track  beyond,  is  not 
a  passenger  so  as  to  allow  recovery 
for  his  death,  notwithstanding  at  the 
time  he  is  struck  and  killed  he  has  In 
hla  Docket  a  ticket  entitling  him 
to  rlae  over  the  road  and  on  a  train 
which  he  Is  apparently  endeavor- 
ing to  catch,  Webster  v.  Pitchburg 
R.  Co.,  161  Mass.  298,  87  NB  165,  24 
LRA  621. 

59.  Nolan  v.  Metropolitan  St.  R. 
Co.,  250  Mo.  602,  157  SW  037;  Lewis 
v.  Houston  Electric  Co.,  39  Tex,  Civ. 
A.  625,  88  SW  489,  112  SW  693. 

60.  Cat. — Nilson  V.  Oakland  Tract. 
Co.,  10  Cal.  A.  103.  101  P  413. 

Ind.— Citizens'  St.  B.  Co.  v.  Merl, 
26  Ind.  A,  284,  59  NE  491. 

Ma. — Nolan  v.  Metropolitan  St.  B. 
Co..  250  Mo.  602.  157  SW  637;  Devoy 
V.  St.  Louis  Transit  Co.,  192  Mo.  197, 
91  SW  140;  Goebel  v.  St.  Louis 
United  R.  Co.,  (A.)  181  SW  lOSl; 
Elkenherry  v.  St.  Louis  Transit  Co., 
103  Mo.  A.  442,  80  SW  360;  O'Mara  v. 
fit.  Louis  Transit  Co.,  102  Mo.  A.  202. 
7G  SW  «80. 

Tex. — L'lwls  V.  Houston  El.  Co.. 
39  Tex.  Civ.  A.  625,  88  SW  489.  112 
SW  5!i;t. 

Va. — Reynolds  v,  Richmond,  etc., 
R.  Co..  92  Va.  -mf),  2.1  K13  770. 

[a]  lUnitiatlons, — (1)  Where  one 
standing  on  a  street  crossing  at  a 
regular  stopping  place  signals  the 
car  to  stop  to  t.ike  paHsage,  and  it 
is  practically  stopped  in  obedience  to 
the  signal,  the  relation  of  passenger 
and  carrier  arises.    Nllson  v.  Oak- 


land Tract.  Co..  10  Cal.  A.  lOS.  101 
P  413.  (2)  Where  a  person  desiring 
to  become  a  passenger  on  a  street  car 
stations  himself  at  a  place  where 
the  cars  are  accustomed  to  receive 
passengers  end  signale  or  calls  to 
the  motorman  of  an  approaching  car 
to  £top  the  car,  and  such  signal  is 
seen  by  the  motorman  and  the  car 
slows  up.  an  acceptance  of  the  offer 
to  become  a  passenger  will  be  Im- 
plied from  the  act  of  the  motorman: 
and  such  person  Is  entitled  to  be  re- 
garded as  a  passenger  while  in  the 
act  of  getting  on  the  car,  although 
he  attempts  fo  board  the  car  before 
It  comes  to  a  full  stop,  and  Irrespec- 
tive of  whether  the  motorman  In- 
tended to  atop  the  car  for  the  pur- 
pose of  allowing  him  to  get  on. 
Lewis  V.  Houston  Electric  Co.,  39 
Tex.  Civ.  A.  626.  88  SW  489,  112  SW 
593. 

61.  Devoy  v.  St,  Louis  Transit 
Co.,  192  Mo.  197.  91  SW  140. 

62.  Ala. — Southern  R  Co.  v.  Far- 
quhar,  192  Ala.  415.  68  6  289. 

Del. — Butler  v.  Wilmington  City  R. 
Co.,  25  Del.  262,  70  A  871  (atreet 
car). 

Gta. — Johnson  v.  Seaboard  Air  Line 
R.  Co.,  13  Ga.  A.  298,  79  SB  91, 

Ind.— Cincinnati,  etc.,  B.  Co.  v. 
Carper,  112  Ind.  26.  13  NE  122.  14 
NE  352.  2  AmSR  144;  Columbus,  etc. 
R.  Co.  V.  Powell.  40  Ind.  87;  Balti- 
more, etc.,  R.  Co.  V.  Norris,  17  Ind. 
A.  189.  46  NE  564,  60  AmSB  16S. 

Mich. — Baldwin  v.  Grand  Trunk  R. 
Co..  128  Mich.  417.  87  NW  880. 

Minn. — Plnnegan  v.  Chicago,  etc.. 
R.  Co.,  48  Minn.  878,  61  NW  ISS,  15 
LRA  399. 

Pa. — Arnold  v.  Pennsylvania  R.  Co., 
115  Pa.  135,  8  A  213,  2  AmSR  642; 
Lake  Shore,  etc.,  B.  Co.  v.  Roaens- 
weig,  113  Pa.  619,  6  A  645. 

Tex. — International,  etc.,  R.  Co.  v. 
Gilbert,  64  Tex.  636;  Ft.  Worth,  etc.. 
R.  Co.  v.  Dubose,  (Clv.  A.)  171  SW 
1090;  Missouri,  etc..  R.  Co.  v.  Hum- 
phries, <CIv.  A.)  167  SW  1174;  St. 
Louts  Southwestern  B.  Co.  v.  Pruitt. 
(Clv,  A.)  79  SW  B98;  Garry  v.  Gulf, 
etc,  R.  Co..  17  Tex.  Clv.  A.  129.  42 
SW  676;  Missouri,  etc..  K.  Co.  v.  Wil- 
liams,  (Civ.  A.)   40  SW  360. 

63.  Texarkana,  etc,  R.  Co.  v.  An- 
derson, 67  Ark.  123.  63  SW  673;  Fits- 
glbbon  v.  Chicago,  etc.,  B.  Co.,  108 
Iowa  614,  79  NW  477. 

[a]  Exonrslon  train. — The  accept- 
ance, as  a  passenger,  by  the  conduc- 
tor of  a  special  excursion  train  of 
one  not  belonging  to  the  excursion 
la  binding  on  the  company,  and  he 
will  be  treated  as  a  passenger  if  he 
did  not  know  that  the  conductor  ex- 
ceeded his  authority.  Texarkanu. 
etc.,  R.  Co.  V.  Anderson.  67  Ark.  123, 
53  SW  673;  Fltzglhbon  v.  Chicago, 
etc.,  R.  Co.,  108  Iowa  614.  79  NW  477. 

64.  Chicago,  etc..  B.  Co.  v.  Bills, 
104  Ind.  13.  3  NE  611;  Atchison,  etc.. 
R.  Co.  V.  Gants.  38  Kan.  608.  17  P  54. 
S  AmSR  780;  Baldwin  v.  Grand 
Trunk  H.  Co.,  128  Mich.  417.  S7  NW 
3S0;  Texas,  etc..  R.  Co.  v.  White.  4 
Tex.  A.  Clv.  Cas.  |  259.  17  SW  419. 

65.  Baldwin  v.  Grand  Trunk  R. 
Co..  128  Mich.  417.  87  NW  380;  Schurr 
v.  Houston.  10  NTSt  262. 

[a]  On  train  not  •tOT>pinr  at  sta- 
tion named  in  tlol^et. — 'The  mere  pur- 
chase of  a  ticket  to  a  certain  station 
does  not  create  a  contract  on  the 


For  later  easM,  devalopmtntB  and  ohanges  in  the  law  see  cumulative  Annotations,  B^[j^^|f4p 
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a  train  or  car  not  intended  for  passei^ers,"  unless 
lie  has  no  right  to  believe  that  it  is  not  so  intended 
or  is  informed  to  the  contrary.*"  But  one  who 
boards  the  car  of  one  company  nnder  the  impression 
that  it  is  the  car  of  another  company,  havii^  at 
the  time  no  purpose  or  intention  of  being  carried 
as  a  passenger  thereon,  docs  not  become  a  pas- 
senger."* 

1042]  d.  Purchase  of  Ticket  The  mere  fact 
that  a  person  has  purchased  a  ticket  entitling  him 
to  transportation  docs  not  of  itself  create  the  rela- 
tion of  caxrier  and  passenger  i''^  nor,  in  the  absence 
of  a  role  or  known  usage  of  the  company  to  the 
contrary,  is  the  actual  purchase  of  a  ticket  before 
entering  the  train  essential  to  constitute  the  reia- 


nrt  of  the  railroad  company  to  carry 
the  passenger  on  a  train  that  does 
not  stop  at  that  station,  and  ft  may 
be  negrilgence  for  the  passenger  to 
get  on  such  train;  yet  If  he  doea  so, 
the  taking  and  punching  of  his  ticket 
by  the  conductor,  after  examining  It, 
so  that  he  cannot  ride  on  another 
train.  Is  sufficient  acceptance  of  him 
as  a  passenger.  Schurr  v.  Houston, 
10  NYSt  262. 

66.  Ahern  v.  Minneapolis,  etc.,  R. 
Co.,  102  ailnn.  435.  113  NW  1019; 
Washburn  V.  Nashville,  etc.,  R.  Co., 

3  Head  (Tenn.)  638.  75  AmD  -784; 
Boggess  V.  Chesapeake,  etc.,  R.  Co., 
17  W.  Va.  297,  16  SE  625,  23  LRA 
777. 

[al  Vbers  a  ear  hors  ttie  wign.  'OTot 
tm  nTTios,"  but  was  stopped  at  a 
erosalmr  and  Uie  doors  were  open, 
plBdntln.  If  she  entered  the  car  tn 
good  CaJth,  was  a  passenger  on  the 
car  and  continued  to  be  such  until 
she  wa-s  given  a  reasonable  oppor- 
tunity to  alight.  Ahern  v.  Minne- 
apolis St  R.  Co.,  102  Minn.  435,  113 
NW  1019. 

Penoiu  xiOing  on  vehlalea  sot 
propar  for  passengers  see  generally 
intra.  |i  1059-1060. 

«7.  111. — Toledo,  etc,  R,  Co.  v. 
Broolu,  81  111.  245. 

Mass. — ^Robertson  v.  Boston,  etc, 
R.  Co.,  190  Mass.  108,  76  NE  513, 
112  AmSB  814,  3  LRANS  588. 

Minn.— McVeety  v.  St.  Paul,  etc.. 
R.  Co.,  45  Minn.  268,  47  NW  809,  22 
AmSR  728.  11  LRA  174. 

Tenn.^ — Rallrcfad  Co.  v.  Mea<^m, 
91  Tenn.  428,  19  SW  232;  Trotllnger 
V.  Blast  Tennessee,  etc.,  R.  Co.,  11 
Lea  633. 

Tex. — Gulf,  etc..  R.  Co.  v.  Camp- 
bell. 76  Tex.  174,  13  SW  19:  Houston, 
etc.,  R.  Co.  T.  Moore,  49  Tex.  31,  30 
AmR  98. 

[a]  One  who  ItoarOa  a  Oetonred 
train  knowing  that  the  company's 
rules  forbid  carriage  of  local  pas- 
sengers on  -such  train  is  not  a  pas- 
senger, and  la  not  entitled  to  he 
carried.  Southern  R.  Co.  v.  McNabb, 
130  Tonn.  197,  169  SW  787,  LRA 
1915B  TBI. 

68.  DeVane  v.  Atlanta,  etc.,  R.  Co., 

4  Ga.  A.  136.  GO  SE  1079;  Metropoli- 
tan Weat  Side  EI.  R.  Co.  v.  Suther- 
kind.  139  111.  A.  86. 

69.  Deatrick  v.  Lake  Eric.  etc..  R. 
Co..  164  111.  A.  34;  O'Donnell  v.  Chi- 
cago, etc..  R.  Co.,  106  111.  A.  287;  Bar- 
nelt  V,  Minneapolis,  etc..  R.  Co..  123 
Minn.  153,  143  NW  263.  48  LRANS 
2G2;  KIdwell  v.  CheBapeake,  etc..  R. 
Co..  71  W.  Va.  664.  77  SE  2S5.  43 
LRANS  999.    See  also  supra  I  1039. 

[a]  Pnrohase  of  a  ticket,  although 
not  conclusive,  may  fix  the  time 
when  the  relation  of  carrier  and  pas- 
senger commences.  Barnett  v.  Min- 
neapolis, etc.,  R.  Co..  123  Minn.  153, 
143  NW  263,  48  LRANS  262. 

n.  U.  S. — Kansas  CUy  Southern 
R.  Co.  V.  wnisie,  224  Fed.  908.  140 
CCA  352;  The  Wasco,  63  Fed.  546. 

Ark. — St.  Louis,  etc..  R.  Co.  v,  De 
Witt.  115  Ark.  678,  171  SW  906;  St. 
Louis,  etc..  B.  Co.  v.  Kllpatrlck.  67 
Ark.  47,  54  SW  971. 

Del. — MacTeat  v.  Philadelphia, 
etc.,  R.  Co..  22  Del.  518,  69  A  744. 

Qa. — Western,  etc.,  R,  Co.  v.  Volls, 
•8  Ga.  446,  26  SE  488,  86  LRA  656; 


Chattanooga,  etc.,  R.  Co.  v.  Huggins, 
89  Ga.  494!  15  SK  848. 

111. — West  Chicago  St.  R.  Co.  v. 
Manning.  170  111.  417,  48  NE  958: 
Cleveland,  etc.,  R.  Co.  v.  Scott.  Ill 
111.  A.  234;  Spannagle  v.  Chicago, 
etc.,  R.  Co..  31  III.  A.  460. 

Ind. — Lake  Erie,  etc..  R.  Co.  v. 
Mays,  4  Ind.  A.  413,  30  NE  1106. 

Iowa. — Allender  v,  Chicago,  etc., 
R.  Co..  37  Iowa  264. 

Mass. — Jones  v.  Boston,  etc.,  R. 
Co.,  163  Mass.  245.  39  NE  1019. 

Mo. — Albin  v,  Chicago,  etc.,  R.  Co., 
103  Mo.  A.  308,  77  SW  153;  Holt  v. 
Hannibal,  etc..  R.  Co.,  87  Mo.  A.  203 
[aff  174  Mo.  524,  74  SW  631];  Cross 
V.  Kansas  CUy,  etc.,  R  Co..  56  Mo. 
A.  664. 

N.  Y. — Schurr  v.  Houston.  10  NYS 
262. 

N.  D. — Messenger  v.  Valley  City 
St.,  etc..  B.  Co..  21  N.  D.  82.  87.  128 
NW  1023,  32  LRANS  881  [quot  Cye]. 

Okl. — St.  Louis,  etc,  R.  Co.  v. 
Nichols,  39  Okl.  522,  136  P  169. 

Or. — Simmons  v.  Oregon  R.  Co.,  41 
Or.  161,  69  P  440,  1022. 

Porto  Rico. — Wood  v.  ValdeS,  4 
Porto  Rico  Fed.  166. 

Tex. — Houston,  etc.,  R.  Co.  t. 
Washington.  (Civ.  A.)  30  SW  719. 

Va.— Norfolk,  etc.,  R.  Co.  v.  Oal- 
llher,  89  Va.  639.  16. SE  935:  Norfolk, 
etc.,  R.  Co.  V.  Groaeclose,  88  Va.  267, 
13  SB  464,  29  AmSR  718. 

W.  Va. — Kldwril  V.  Chesapeake, 
etc.,  R.  Co.,  71  W.  Va.  664,  77  SE  288. 
43  LRANS  999. 

Wis. — Szezepanskl  v.  CMcasOi  etc., 
R.  Co.,  147  Wis.  180.  132  NW^989. 

See  also  supra  {J  1039,  1040. 

"It  Is  not  necessary  that  he  should 
have  bought  a  ticket  or  actually  have 

fald  the  conductor;  If  he  Is  there  on 
he  train.  Intending  to  he  a  pas- 
senger, the  law  regards  him  aa  a 

gLSSenger."  Wood  v.  Valdes,  4  Porto 
ico  Fed.  16B,  167. 
[a]  The  possession  of  a  ticket  Is 
InunaterlsX  as  constituting  the  rela- 
tion where  the  person  is  lawfully  on 
a  proper  train,  with  the  knowledge 
of  the  company,  for  the  purpose  of 
being  transported  as  a  passenger. 
Secord  v.  St.  Paul,  etc.,  R.  Co.,  18 
Fed.  221,  5  McCrary  515. 

K>]  The  purchase  of  a  ronad  trip 
tt  does  not  create  the  relation  of 
carrier  and  passenger  as  to  any  par- 
ticular train.  Spannagle  v.  Chicago, 
etc..  R.  Co..  31  111.  A.  ?G0. 

71.  St.  Louis,  etc..  R.  Co,  v.  Green. 
110  Ark.  232,  161  SW  148. 

Opportnnlty  to  pnrcliase  ticket  see 
generally  Infra  !S  1112.  1113. 

72.  See  statutory  provisions.  And 
see  Houston,  etc..  R.  Co.  v.  Wash- 
ington. (Tex.  Civ.  A.)  30  SW  719 
(under  Saylea  Civ.  St.  art  4258b  5  9). 

73.  St.  Louis,  etc.,  R.  Co,  v.  Kll- 
patrlck. 67  Ark.  47,  54  SW  971. 

[a]  ninstratlon. — Under  a  stat- 
ute requiring  carriers  to  transport 
passengers  falling  to  procure  tickets 
at  the  same  price  as  charged  for 
tickets,  one  who  is  able  and  Intends 
to  pay  his  fare  on  demand,  and  who 
In  good  faith  enters  a  passage  to  a 
car  where  passengers  ride  through 
an  unobstructed  entrance  which  pas- 
sengers may  freely  use  Is  a  pas- 
senger, although  he  has  not  pur- 
chased a  ticket  or  entered  at  a  place 


tion/°  particularly  where  he  has  been  ^ven  no 
opportunity  to  purchase  a  ticket.'^  And  in  some 
jurisilictions  this  rule  is  in  effect  prescribed  by  stat- 
utc,''  as  where  the  statute  requires  carriers  to  truis- 
port  passengers  failing  to  procure  tickets  at  the 
same  price  as  is  charged  for  tickets,"  although  such 
a  statute  does  not  prevent  the  carrier  from  enforc- 
ing a  rule  refusing  to  permit  a  person  without  a 
ticket  to  enter  a  passenger  train.'^  But  the  fact 
of  the  purchase  of  a  ticket  is  an  element  entering 
into  the  inception  of  the  relation,  and  when  taken 
tc^ther  with  other  acts  on  the  part  of  the  pur- 
chaser indicating  an  intention  to  put  himself  under 
the  control  of  the  carrier  it  will  be  sufficient  and 
although  his  ticket  is  invalid,  if  he  boards  a  train 

where  a  brakeman  is  stationed  to 
inspect  tickets,  and  has  passed  over 
to.  and  is  found  standing  temporarily 
on,  the  platform  of  a  coach  in  which 
passengers  are  not  permitted  to  ride. 
St.  Louis,  etc.,  R.  Co.  v.  Kllpatrlck, 
67  Ark.  47.  64  SW  971  (construing 
Sandels  &  H.  Dig.  j  6613), 

74.  St.  Louis,  etc.,  R.  Co.  v. 
Blythe,  94  Ark.  153.  126  SW  386,  29 
LRANS  299  and  note. 

76.  Ark. — Little  Rock  R.,  etc.,  Co. 
V.  Goerner,  80  Ark.  158,  95  SW  1007, 
7  LRANS  97  and  note.  10  AnnCas  278 
and  note. 

Ga. — Central  R.,  etc.,  Co.  v.  Perry, 
58  Ga.  461. 

111. — Wabash,  etc.,  R.  Co.  v.  Rector, 
104  III.  296;  Chicago,  etc..  R.  Co.  v. 
Jennings,  89  111.  A.  835  [rev  on  the 
facte  190  III.  47S,  60  NE  818,  54  LRA 
827]. 

HCan. — R.  Co.  v.  HoIIoway,  71  Kan. 
1.  80  P  31. 

Mo. — Bledsoe  v.  Wbst,  186  Mo.  A. 
460.  171  SW  622;  Winston  v.  Lush, 
186  Mo.  A.  881.  172  SW  76. 

N.  J. — Exton  V.  New  Jersey  Cent. 
R.  Co..  62  N.  J.  L.  7.  48  A  486,  66 
LRA  508  [all  63  N.  J.  L.  356,  46  A 
1099,  66  LRA  608]. 

N.  Y. — Poucher  v.  New  York  Cent. 
R.  Co.,  49  N.  Y.  263.  10  AmR  264. 

W.  Va.— Kidwell   v.  Chesapeake, 
etc..  R.  Co.,  71  W.  Va.  664,  77  SE  285, 
43  LRANS  999. 
See  also  supra  ||  1039,  1040. 


[a]  XUsitratloaa^d)  A  person 
who  itas  purchased  a  railroad  ticket 
and  is  present  at  the  ordinary  point 
of  departure  to  take  a  •  train  is  a 
passenger.  Central  R.,  etc.,  Co.  v. 
Perry,  68  Ga.  461;  C^arpenter  v.  Bos- 
ton, etc.,  R.  Co.,  97  N.  Y.  494,  49 
AmR  640.    (2)  The  fact  that  a  ticket 

food  for  passage  on  a  train  was 
ound  In  the  pocket  of  a  person 
killed  while  In  the  act  of  taking  pas- 
sage on  a  suburban  train  is  sumctent 

Eroof  to  support  an  allegation  that 
e  was  received  as  a  passenger  by 
the  company,  in  connection  with  the 
fact  that  he  was  on  the  premises 
which  the  company  had  appropriated 
and  used  for  the  purpose  of  receiv- 
ing and  discharging  passengers  and 
for  their  convenience.  Chicago,  etc., 
R.  Co.  V.  Jennings.  89  111.  A.  336 
[rev  on  the  facts  190  111.  478,  60  NE 
818,  54  LRA  827]. 

[b]  Transfers.^ — (1)  Where  a  per- 
son on  a  traction  car  gives  to  a  con- 
ductor a  transfer  ellp  and  receives 
from  him  another,  the  relation  of 
passenger  and  carrier  is  established. 
Hickey  v.  Chicago  City  R.  Co.,  148 
111.  A.  197,  (2)  Where  a  person 
boards  a  street  oar  and  tenders  the 
conductor  a  transfer  In  payment  of 
his  fare,  he  is  a  passenger,  although 
the  conductor  refuses  to  accept  the 
transfer.  Daniel  v.  Brooklyn  Heights 
R.  Co..  67  Misc.  78,  121  NYS  577; 
Lewyt  v.  Dry  Dock.  etc..  R.  Co..  56 
Misc.  496.  107  NYS  14.  (3)  One  who 
pays  his  fare  on  a.  street  car,  and 
receives  a  transfer  punched  as  of  an 
earlier  hour  than  It  should  be,  and 
boards  another  car  within  the  life  of 
the  transfer  if  properly  punched,  al- 
though after  It  has  on  its  face  be- 
come void,  is  a  passenger.  Little 
Rock  R..  etc..  Co.  v.  Goerner,  80  Ark, 
158,  95  SW  1007, /7  LRAN4^7,^d 
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or  car  in  good  faith  believing  tiiat  it  is  good,  he  is  a 
passenger,  and  entitled  to  be  treated  as  such,"  until 
he  is  notified  that  his  ticket  is  not  good  and  he 
refuses  to  pay  his  fare.'^ 

[i  1043]  e.  Ffonnent  of  Fan."  Where  a  person 
enters  a  car  for  the  purpose  of  becoming  a  pas- 
senger, and  with  the  means  and  intention  of  payii^ 
his  fare,  the  aetnal  payment  of  fare  is  not  essential 
to  the  establishment  of  the  relation  of  carrier  and 
passenger;^  and  where  a  person  boards  a  train  with 
money  sufficient  to  pay  his  fare,  it  will  ordinarily  be 
presumed  that  he  intends  to  pay  his  fare  on  de- 
mand,^ unless  his  conduct  is  such  as  to  show  that 


I  he  is  trying  to  evade  a  demand  being  nude  on  him^ 
as  by  hiding  himself  or  otherwis^^  and  if  he  fails 
to  p^  after  a  demand  and  opportunity  so  to  do  the 
presumption  ceases."  Kevertheless,  the  payment  of 
fare  to  the  proper  person  and  the  receipt  of  the 
same  constitute  unequivocal  evidence  of  the  exist- 
ence of  the  relation,^  and  unless  the  payment  is 
either  made  or  waived,  the  fare  must  some  time  be 
paid  or  tendered;"*  and  if  a  person  gets  on  or  enters 
a  vehicle  of  a  carrier  with  no  intention  of  paying 
fare,"  or  persistently  refuses  to  pay  his  fare,  he 
cannot  be  considered  a  passenger,    unless  such  re- 


note.  10  AnnCas  273  and  note. 

[c]   Dspoiltlng'  tLoKtt  In  lioz. — One 

who  purcEases  a  ticket  for  transpor- 
tation on  an  elevated  railroad,  de- 

Sosits  It  in  the  box  provided  tbere- 
or,  and  goes  on  the  platform  be- 
comes a  passeneor.  Busch  v.  Inter- 
borou^h  Rapid  Transit  Co.,  110  App. 
Div.  706.  96  NTS  747  [aff  187  N.  Y. 
388,  SO  HE  197,  10  AnnC&s  460]. 

76.  Central  of  Georela  R.  Co.  v. 
Bagley,  178  Ala.  611,  B5S  894;  Little 
Rock  R.,  etc.,  Co.  v.  Goerner,  80  Ark. 
1&8,  9B  SW  1007,  7  LRANS  97  and 
note.  10  AnnCas  278  and  note;  Short 
V.  St.  Louis,  etc.,  R.  Co.,  160  Mo.  A. 
SS9,  180  8W  488;  Golf,  etc..  R.  Co.  v. 
Bunn,  41  Tex.  ClV.  A.  SOS,  9^  SW  640. 

77.  Oult,  etc.,  R.  Co.  v.  Bunn,  41 
Tex.  Civ.  A.  603,  96  SW  640. 

ajMtioa  of  luiiaav  of  OafMitlTO  or 
Umdld  tlomt  see  Infra  il  1178-1184. 

78.  Tar*  nBanllr  sea  Infra  19 
1078-1106. 

79.  U.  S. — Chlcaso,  etc.,  R.  Co.  v. 
Lee,  92  Fed.  S187  84  CCA  36E;  The 
Wa«co,  63  Fed.  646. 

Ala. — ^Birmingham  R.,  etc.  Co. 
Bynum,  139  Aia.  389.  36  S  736. 

Ark.— St.  LfOUls,  etc.,  R.  Co.  t.  Kll- 
patrick.  67  Ark.  47,  64  SW  971. 

Cal.— Tarbell  v.  Central  PaC.  R 
Co.,  34  Cal.  616. 

Conn. — G&rdner  v.  New  Haven, 
etc..  Co.,  SI  Conn.  143,  60  AmR  12. 

Del.— Whlttington  v.  Philadelphia, 
etc..  R.  Co..  93  A  663. 

Fla. — Florida  Southern  R.  Co.  V. 
Hirst,  30  Fla.  1,  11  S  606,  12  AmSR 
17,  16  LRA  631. 

Gvl. — Southern  R.  Co.  T.  Skinner, 
133  Ga.  33.  65  SE  134. 

111. — West  Chicago  St.   R.  Co.  v. 
Manning.  170  111.  417,  48  NE  968  [afC 
70  in.  A.  239];  Ohio,  etc.,  R.  Co.  v. 
Muhling,  30  111.  9.  81  AmD  336;  Prbik 
V.    Schroyer.    18    III.    416;    Ruch  v. 
Aurora,  etc.,  Co.,  150  Hi.  A.  329  [pe- 
tition stricken  out  for  certiorari  243 
III.  474.  90  NE  924];  Peterson  v.  El- 
fin, etc..  Tract.  Co..  142  III.  A.  34 
aff  238  111.   403,  87  NE  345];  Wa- 
ash  R.  Co.  V.  Jellison,  124  111.  A. 
652;  Cleveland,  etc..  R.  Co.  v.  Scott. 
Ill  111.  A.  234. 

Ind. — Hali  v.  Terre  Haute  Electric 
Co.,  88  Ind.  A.  43.  76  NE  334. 

Iowa. — Kose  v.  Des  Moines  Valley 
R.  Co.,  39  Iowa  246;  Ru88  v.  The 
Steamboat  War  Eagle,  14  Iowa  363. 

Maiss. — McKlmble  v.  Boston,  etc., 
R.  Co.,  139  Mass.  642,  2  NE  97. 

Mtss. — Alabama,  etc.,  R.  Co.  v. 
Beardsley.  79  Miss.  417.  30  S  660; 
Hurt  V.  Southern  R.  Co..  40  Miss.  391. 

Mo.— Reynolds  v.  St.  Louis  Transit 
Co.,  189  Mo.  408.  88  SW  60,  107  Am 
SR  360;  Muehihausen  v.  St.  Louts 
R.  Co..  91  Mo.  332,  2  SW  315;  Sher- 
man V.  Hannibal,  etc..  R.  Co.,  72  Mo. 
65,  37  AmR  423 ;  Cross  v.  Kansas 
City.  etc..  R.  Co..  56  Mo.  A.  664- 
Buck.  V.  People's  St.  R.,  etc.,  Co.,  46 
Mo.  A.  655. 

N,  Y.— Buffett  V.  Troy,  etc.,  R.  Co.. 
40  N.  Y.  168;  Morris  v.  New  York, 
etc.,  R.  Co..  73  Hun  660,  26  NYS  342 
frev  on  other  ground  148  N.  Y.  88. 
42  NE  410,  51  AmSR  675]:  Doran  V. 
East  River  Ferry  Co.,  3  Lans.  lOB: 
Gordon  v.  Grand  St..  etc..  R.  Co..  40 
Barb.  546;  Bartlett  v.  New  York,  etc.. 
Ferry,  etc.  Co..  57  N.  Y.  Super.  348. 
8  NYS  309  taff  130  N.  Y.  669  mem. 
29  NE  1033  mem]. 


N.  D, — Messenger  v.  Valley  City 
St.,  etc.,  R.  Co.,  21  N.  D.  82,  87.  128 
NW  1023.  32  LRANS  881  [auot  Cyc]. 

Okl. — St.  Louis,  etc..  R.  Co.  v. 
Nichols,  39  Okl.  622,  136  P  159  (so 
far  as  relates  to  the  carrier's  lia- 
bility for  Injuries  to  a  passenger). 

Or. — Clark  v.  North  Pac.  SS.  Co.. 
74  Or.  470,  144  P  472;  Simmons  v. 
Oregon  R.  Co..  41  Or.  161,  69  P  440, 
1022. 

Pa. — Ham  v.  Delaware,  etc..  Canal 
Co.,  142  Pa.  617.  21  A  1012. 

S.  C. — Iseman  v.  South  Carolina, 
etc.,  R.  Co.,  62  S.  C.  566.  30  SE  488; 
Martin  v.  Southern  R.  Co.,  61  S.  C. 
150,  28  SE  303. 

Tenn. — Nashville,  etc..  R  Co.  T. 
Messlno,  1  Sneed  220. 

Tex. — Gulf,  etc..  R.  Co.  t.  Wilson, 
79  Tex.  371,  16  SW  280,  23  AmSR 
345,  11  LRA  486;  Prince  V.  Interna- 
tional, etc.,  R.  Co.,  64  Tex.  144;  Mis- 
souri, etc.,  R.  Co.  V.  Brown,  (Civ.  A.) 
136  SW  1076:  Missouri,  etc.,  R.  Co^ 
V.  Simmons,  12  Tex.  Civ.  A.  600,  8S 
SW  1098. 

Wash. — CoKffwell  t.  West  St.,  eto„ 
Electric  R.  Co.,  6  Wa«h.  46,  31  F  411. 

Wis.— Oabbert  v.  Hackett.  136  Wis. 
86.  lis  NW  346,  14  LBANS  1070. 

Eng. — Austin  v.  Great  Western  R. 
Co..  L.  R.  2  Q.  B.  442. 

[a]  A  Kpootal  oontnwt  with  » 
street  oar  company,  baaed  on  the 
payment  of  fare,  Is  not  essential  to 
make  a  person  boarding  a  car 
stopped  at  the  customary  place  a 
passenger.  Hall  v.  Terre  Haute 
Electric  Co..  38  Ind.  A.  43,  76  NE  834. 

[bi  MUttBg  ImtobA  station.^ 
Whetho-  a  passenger  wiho  remains 
aboard  the  train  to  go  to  a  station 
beyond  that  to  which  ne  lias  a  ticket 
sustains  the  relation  of  passenger 
after  the  train  leaves  the  latter  sta- 
tion does  not  depend  on  the  knowl- 
edge of  the  conductor  that  he  is  on 
the  train  or  whether  he  could  dis- 
cover -his  presence  by  extraordinary 
care;  but  ff  he  remains  on  the  train 
with  a  bona  llde  intention  and  pres- 


ent ability  to  pay  cash  fare  to  the 
station  to  which  he  Intends  going,  be 
is  a  paissenger.    Southern  R.  Co.  v. 


Skinner,  133  Ca.  33,  65  SE  134. 

[c]  Befoaal  to  recelT*  fare, — A 

person  ready  and  willing  to  pay.  and 
offering  to  pay,  fare  is  a  passenger, 
although  Che  conductor  without 
Justification  refuses  to  receive  the 
same.  Whittington  v.  Philadelphia, 
etc..  R.  Co..  (Del.)  93  A  663. 

[d]  Dispute  ar  to  ohangv, — The 
fact  thB.t  a  passenger  proposes  to 
submit  the  question  ae  to  how  much 
change  he  Is  entitled  to  to  another 
employee  of  the  company  does  not 
make  him  any  the  less  a  passenger. 
Seidman  v.  New  York  R.  Co.,  88 
Misc.  53.  160  NY8  578. 

Payment  of  fare  to  avoid  ejection 
see  Infra  li  1187-1189. 

SO.  U.  S.— RoboBtelli  v.  New  York, 
etc..  R.  Co.,  33  Fed.  796. 

Ala. — Broyles  v.  Central  of  Geor- 
gia R.  Co..  166  Ala.  616.  62  S  81,  13S 
AmSR  60. 

Fla. — Florida  Southern  R.  Co.  v, 
Hfrot.  30  Fla.  1,  11  S  606.  82  AmSR 
17,  16  LRA  631. 

111. — Cleveland,  etc..  R.  Co.  v.  Scott, 
111  111.  A.  234. 

Or. — Simmons  v.  Oregon  R.  Co..  41 
Or.  151.  69  P  440,  1022. 


Tex. — CkilveBton,  etc.  R.  Co.  V. 
Snead.  4  Tex.  Civ.  A.  81,  23  SW  277. 

Presnxaptloag  aa  to*r«»tloii  of  oac- 
tier   and  passonrer   see  generally 

infra  i  1436. 

SI.  Broyles  v.  Central  of  Georgia 
R.  Co..  166  Ala.  616.  62  S  81.  139  Am 
SR  50. 

83.  Broyles  v.  Central  of  Georgia 
R.  Co.,  166  Ala.  616,  62  S  81,  139  Am 
SR  50. 

83.  Williamson  v.  Central  of 
Georgia  R.  Co.,  127  Go.  126.  66  SB 
119;  Carroll  v.  Staten  Island  R.  Co.. 
58  N.  Y.  126,  17  AmR  221:  Galveston, 
etc..  R.  Co.  v.  Fink.  44  Tex.  Civ.  A. 
544.  99  SW  204. 

[a]  Wlwve  a  person  with  a  tnuia- 
fer  boards  a  oar  carrying  other  pas- 
sengers and  agrees  to  pay  his  fare 
to  Che  conductor  who  Is  also  In- 
formed of  his  transfer,  he  beoomea 
a  passenger,  the  fact  that  the  car  Is 
carrying  other  passengers  being  a 
sufficient  invittatron.  Oyle  v.  Joune, 
120  NYS  761. 

84.  Gardner  v.  New  Haven,  etc., 
Co.,  61  Conn.  148,  66  AmR  12;  Hirley 
V.  Gilmer,  3  MonL  90,  S6  AmR  460; 
Sultlvan-Sanford  Lumber  Co.  v.  Wat- 
son, 106  Tex.  4.  166  SW  178  [rev 
(Civ.  A.)  135  SW  636],  Sea  gen- 
erally infra  S  1082. 

[a]  The  moro  Intention  of  one  to 
paj  hia  fare  lo  Immaterial  when 
there  has  been  no  contract,  expreaa 
or  Implied,  of  the  carrier  with  him. 
Gardner  v.  New  Haven,  etc.,  Co.,  61 
Conn.  143,  50  AmR  12. 

[b]  SnflotenoT  of  oonsiOeratlon'— 
Where  the  owner  of  a  logging  rail- 
road carried,  without  compensation, 
one  seeking  employment  with  a  con- 
tractor extending  the  line,  the  possi- 
bility that  the  owner  might  be  bene- 
fited by  the  employment  Is  too  re- 
mote to  afford  any  consideration  for 
the  trannportatlon.  Sullivan-Sanford 
Lumber  Co.  v.  Watson,  106  Tex.  1, 
155  SW  179  [rev  (Civ.  A.)  136  SW 
6351. 

SB.  Garrett  v.  St.  Louis  Transit 
Co..  219  Mo.  65.  118  SW  68,  16  Ann 
Cas  678;  Gates  v.  Quincy.  etc.,  R.  Co., 
125  Mo.  A.  334.  102  SW  60;  Lugner  v. 
Milwaukee  Electric  R.,  etc..  Co.,  146 
Wis.  175.  131  NW  S42.  See  also  infra 
IS  1044,  1055. 

[a]  Biding  short  Olfltance.^ — ^Where 
one  gets  on  a  car  merely  for  the 
purpose  of  riding  a  short  distance, 
and  then  jumps  off.  without  any  In- 
tention of  paying  his  fare,  and  does 
not  pay  fare  nor  offer  to  pay  It,  he 
cannot  be  considered  a  passenger, 
even  though  the  driver  knows  that 
he  is  on  the  car.  unless  the  driver 
has  consented  to  his  being  and  re- 
maining on.  Muehlhausen  v.  St. 
Louis  R.  Co..  91  Mo.  332,  2  SW  816. 

[b]  Asking  for  free  riOe^If  a 
person  has  boarded  a  car  prepared 
and  willing  to  pay  his  fare  In  case 
he  could  not  obtain  a  free  ride,  the 
fact  that  he  asks  for  a  free  ride  does 
not  deprive  him  of  his  character  as 
a  passenger.  It  being  the  refusal  to 
pay  fare  on  proper  demand  or  the 
entry  on  a  car  with  intent  not  to  pay 
which  has  euch  effect.  Lugner  v. 
Milwaukee  Electric  R-,  etc..  Co..  146 
Wis.  175.  131  NW  342. 

86.    U.  S.— Gilmer  v.  Higley,  110 
U.  S.  47.  3  set  471,  28  L.  ed.  62. 
Ala. — Louisville,    etc.,    R.    Co.  v. 
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fosal  is  justifiable.*'  A  passenger  who  for  a  tem- 
porary purpose  of  his  own  enters  a  Pulhnan  ear 
forming  part  of  the  trun  without  paying  the  extra 
fare  demanded  for  the  privily  of  riding  therein 
remains  a  jHusenger,  and  is  entitled  to  protection 
as  saeh.^ 

[i  1044]  f.  Fiand  or  Evasion  of  Fare.^  One  con- 
veyed by  fraud  or  against  the  express  orders  of  the 
earlier  is  not  a  paasenger,***  as  where  by  giving  a 
tip  or  bribe  he  indnees  a  conductor  or  otiier  train- 
man to  pennit  him  to  travel  on  a  train  not  intended 
for  the  conveyance  of  passengers,  contrary  to  the 
regulations  of  the  company."^  One  who  fraudulently 
attempts  to  secure  transportation  by  attempting  to 


pass  himself  off  as  one  entitled  to  be  carried  without 
a  ticket,  or  by  like  fraudulent  acts,  is  not  a  passenger, 
although  he  is  being  transported,  and  it  matters  not 
whether  he  has  actually  perpetrated  a  fraud  by  de- 
ceiving the  oondnetor  of  the  train,  or  is  on  the  train 
with  intent  to  secure  transportation  hy  so  doing;** 
but  it  is  not  to  be  presumed  from  the  mere  fact 
that  a  person  has  attempted  to  secure  transportation 
which  has  been  refused  to  him  that  he  intends  a 
fraud  by  remaining  on  the  train,*^  since  the  pre- 
sumption on  the  contrary  is  that  he  intends  to  pay 
his  fare  when  it  is  demanded."  One  who  fraudu- 
lently attempts  to  ride  on  a  nontransferable  ticket  or 
pass  issued  to  another  person  is  not  a  passenger.*'^ 


Johnson,  92  Ala.  204,  9  S  269,  25  Am 
SR  25. 

Ark.— St.  Louto  SoBthwestern  R. 
Co.  V.  Harper,  69  Ark.  186.  61  3W 
911.  86  AmSR  190,  53  LRA  220. 

Ind. — Terre  Haute,  etc.,  R.  Co.  v. 
PltzKerald.  47  Ind.  79;  Lake  ESrle, 
etc..  R.  Co.  V.  Mays,  4  Infl.  A.  418.  30 
KE  1106. 

Ky. — Louisville,  etc..  R.  Co.  v.  Cot- 
tenglm.  104  SW  280.  31  KyL  871,  13 
L.RANS  624. 

Mo. — LUlls  V.  St  Xrfiuls.  etc.,  R. 
Co..  64  Mo.  464,  27  AmR  255. 

Mont. — Higley  v.  Oilmer,  S  Mont. 
90,  86  AmR  450. 

N.  T. — Peo.  V.  JlHson,  3  Park.  Cr. 
234. 

S.  C— Moore  v.  Columbia,  etc..  R. 
Co.,  38  S.  C.  I,  16  SE  781. 

Tex. — St.  Louis  Southwestern  R. 
Co.  V.  Fussell,  (Tex.  Civ.  A.)  97  SW 
332. 

Wis. — Lugner  v.  Milwaukee  Slec- 
tric  R..  etc..  Co.,  146  Wis.  175,  131 
NW  842. 

[a]  XUiiitratl(nis«— (1 )  One  who, 
h&vinff  entered  a  train  as  a  pas- 
senger, persistently  refuses  to  pay 
his  fare,  and  becomes  boisterous,  and 
uses  profane  and  obscene  language, 
im  a  trespasser,  not  a  paasenger. 
Louisville,  etc.,  R,  Co.  v.  Johnson,  98 
Ala.  204,  9  S  269,  25  AmSR  35.  (2) 
A  person  who  enters  a  passenger 
coaoh  BJS  a  passenger,  and  on  demand 
ot  the  conductor  refuses  to  pay  his 
fare,  la  considered  not  a  passenger, 
but  a  trespasser  ab  initio,  &a  though 
his  entry  had  been  unlawful.  Moore 
V.  Columbia,  etc.,  R.  Co.,  38  S.  C.  1, 
16  SE  781. 

[b]  Bematsliv  on  train  thronclk 
thr— tt. — Where  a  person  la  suffered 
to  remain  on  the  train  after  a  refusal 
to .  pay  his  fare,  because  of  threats 
to  resist  removal  by  force,  he  is  not 
a  passenger.  Gilmer  v.  Higley,  110 
U.  S.  47,  3  set  471.  28  L.  ed.  62. 

[c]  One  who  falls  to  tender 
•Bonfb  money  to  pay  fare  when  re- 
quested Is  a  trespasser,  and  not  a 
passenger.  Louisville,  etc.,  R.  Co. 
V.  Cottengtm.  104  BW  280,  31  KyL 
S71,  13  LRANS  624. 

fd]  Heaaonable  time  to  get  money, 
f  a  passenger  intends  to  pay  fare 
and  toM  abili^  eo  to  do,  he  la  enti- 
tled to  a  reasonable  time  to  get  the 
money  after  demand,  and  does  not 
become  a  trespasser  on  the  very  In- 
stant of  failure  or  refusal.  St.  Louis 
Southwestern  R.  Co.  v.  Fussell.  (Tex. 
Civ.  A.)  97  SW  332.  See  aleo  Infra 
3  1174. 

B7.  The  Wasco,  53  Fed.  546:  Har- 
denbergh  v.  St.  Paul,  etc.,  R.  Co..  39 
Minn.  3.  38  NW  626,  12  AmSR  610. 

[a]  nllwa  to  provide  leat^ — 
Where  a  person  entered  a  car  which 
started  before  he  had  an  opportunity 
to  leave  ft.  and  the  conductor  failed 
or  refused  to  provide  him  with  a 
seat  as  required  by  law,  hi«  refusal 
to  pay  was  JusUflable,  and  he  did 
not  forfeit  any  of  his  rights  as  a 
passenger.  Hardenbergh  v.  St.. Paul, 
etc.,  R.  Co..  88  Minn.  S,  88  NW  626, 
12  AmSR  910.  Duty  to  furnish  seat 
see  generally  infra  I  IZ86. 

[b  J  Bsfwal  to  pay  extra  oUarge^ 
One  wlio  after  boarding  a  steamer 
ascertain*  that  a  certain  landing 
wbere  he  intsndB  to  stop  la  oft  the 
racular  ronte,  and  that  the  steamer 


will  go  there  only  under  a  special 
arrangement  whereby  the  additional 
cost  to  it  will  be  paid,  and  he  de- 
clines to  pay  the  extra  charge,  but 
does  not  chfinge  hds  purpose  of  tak- 
ing passage.  Is  a  passenger  from  the 
time  he  goes  on  board.  The  Wasco, 
S3  Fed.  546. 

B8.  S4egel  v.  Illinois  Cent.  R.  Co., 
186  Mo.  A.  645,  172  SW  420. 

89.  Befnsal  to  pay  fare  see 
supra  5  1043. 

so.  Mass. — O'Brien  v.  Boston,  etc., 
R.  Co..  15  Gray  20,  77  AmD  847. 

Mo. — Brown  v,  Missouri,  etc,  R. 
Co..  64  Mo.  B86. 

N.  T. — Satterlee  v.  Groat,  1  Wend. 
672. 

Okl. — St.  Louis,  etc.,  R.  Co.  v. 
Nichols.  39  Okl.  B22.  136  P  159. 

Eng. — ar«at  Northern  R.  Co.  v. 
Harrison,  10  Bxch.  376,  26  BngL&E!i3 
443.  156  Reprint  489. 

[a]  Where  a  ticket  Is  procured  by 
frand,  the  fraud  will  vitiate  the  con- 
tract, and  the  person  using  it  will 
not  be  entitled  to  the  rights  of  a 
passenger.  Brown  v.  Missouri,  etc., 
R.  Co.,  64  Mo.  536. 

[b]  Oonnlvanoe  with  train  orew*— 
An  intruder  or  trespasser  riding  on 
a  train  through  illegal  connivance 
with  the  train  crew  does  not  thereby 
become  a  passenger.  St.  Louis,  etc., 
R.  Co.  v.  Nichols.  39  Okl.  522.  136  P 
159. 

91.  Brevlf  T.  Chicago,  etc„  R.  Co., 
64  Mlno.  168,  66  NW  401:  Canadian 
Pac.  R.  Co.  V.  Johnson,  6  Montr.  Q.  B. 

213. 

as.  U.  S. — Oondran  v.  Chicago, 
etc..  R.  Co.,  67  Fed.  622,  14  CCA  Bo6. 

Colo. — Atchison,  etc.,  R.  Co.  v. 
Headland,  18  Colo.  477,  33  P  186,  20 
LRA  822. 

111. — ^Toledo,  etc.,  R.  Co.  v.  Brooks, 
81  111.  245;  Rice  t.  Illinois  Cent.  R. 
Co.,  22  111.  A.  643. 

Iowa. — Denny  v.  Chicago,  etc.,  R, 
Co.,  150  Iowa  460,  130  NW  363: 
Ramm  v.  Minneapolis,  etc..  R.  Co.,  94 
Iowa  296.  62  NW  751;  Way  v.  Chi- 
cago, etc..  R.  Co.,  64  Iowa  48,  19  NW 
828,  52  AmR  431  and  note,  78  Iowa 
468.  85  NW  526. 

Mass. — Fltzmaurice  v.  New  York, 
etc.,  R.  Co.,  192  Mass.  159,  78  NE  418, 
116  AmSR  236.  6  LRANS  1146.  7  Ann 
Cas  586  and  note;  Plani  v.  Boston, 
etc.,  R.  Co.,  157  Mass.  S7T,  88  NE 
856.  17  LRA  886. 

Minn. — McVeety  v.  St.  Paul,  etc., 
R.  Co.,  46  Minn.  268,  47  NW  809,  22 
AmSR  728.  11  LRA  174. 

Tenn. — Southern  R.  Co.  v.  HcNabb. 
130  Tenn.  197,  169  SW  767,  LRA 
19I6B  761. 

[a]  Xlltistrations. — (1)  Where  one 
gets  on  a  passenger  train  with  the 
deliberate  purpose  not  to  pay  fare, 
and  adheres  -  to  that  purpose,  or  If, 
being  on  the  train  and  having  money 
^Ith  him  with  which  he  could  pay 
his  fare,  he  falstiy  and  fraudulently 
represents  to  the  conductor  that  he 
Is  without  means  to  pay  his  fare,  and 
by  means  of  auch  false  representa- 
tions Induces  the  conductor  to  per- 
mit him  to  remain  on  the  train  with- 
out paying  fare,  the  relation  of  car- 
rier and  passenger  Is  not  established, 
and  this  rule  Is  not  modlfled  by  Mc- 
Claln  Annot.  Code  Iowa  i  3022.  Con- 
dran  v.  CSiIoago,  etc.,  R.  Co.,  67  Fed. 
521.  14  CCAleS,  M  LRA  749.  (S) 


Under  a  statute  which  provides  that 
a  railroad  may  make  contracts  for 
the  conveyance  of  passengers  at  such 
reduced  rates  of  rare  as  the  parties 
may  agree  on.  one  riding  on  a  ticket 
procured  at  a  reduced  rate  by  false 
representations,  to  the  efTect  that 
she  was  a  student  at  a  certain  school 
is  not  a  passenger.  Fltzmaurice  v. 
New  York,  etc.,  R.  Co.,  192  Mass.  159. 
78  NS  418.  116  AmSR  236,  6  LRAN'S 
1146.  7  AnnCas  686. 

93.  Robostelli  V.  New  York,  etc., 
R.  Co.,  83  Fed.  796;  Florida  Southern 
R.  Co.  V.  Hirst.  80  Fla.  1.  11  S  506, 
32  AmSR  17,  16  LRA  631-  Galveston, 
etc.,  R.  Oo.  V.  Snead.  4  Tex.  Civ.  A. 
31,  23  SW  277. 

ta]  Child  orer  ag-e. — The  intent  to 
take  a  child  through  without  paying 
fare,  although  the  child  Is  old 
enough  to  be  required  to  pay.  there 
being,  however,  no  Intent  to  defraud, 
will  not  prevent  the  child  becoming 
a  passenger.  Austin  v.  Qreat  West- 
ern R.  Co.,  L.  R.  2  Q.  B.  442. 

94.  See  supra  j  1043. 

90.  U.  S. — Harmon  v.  Jensen,  176 
Fed.  519.  100  OCA  116.  20  AnnCaa 
1224;  Oody  V.  Central  Pac.  R.  Co.,  5 
F.  Cas.  No.  2,940,  4  Sawy.  114. 

Ala. — Neyman  v.  Alabama  Great 
Southern  R.  Co.,  172  Ala.  606,  610,  65 
S  609.  AnnCasl913C  232  [clt  Cyc]; 
Broyles  v.  Central  of  Georgia  R.  Co., 
166  Ala.  616.  S2  S  81,  139  AmSR  50. 

ni. — Toledo,  etc..  R.  Co.  v.  Beggs, 
85  IIL  80,  28  AmR  613. 

Ind. — Louisville,  etc.,  R.  Co.  v. 
Thompson.  107  Ind.  442,  8  18,  9 

NE  357,  67  AmR  120. 

Kan. — Lupher  v.  Atchison,  etc.,  R. 
Co..  81  Kan.  586,  686,  106  P  284,  26 
LRANS  707  tcit  Cjrc]. 

Me. — CroAy  v.  Maine  Cent.  PL  Co., 
69  He.  418. 

Mo. — Walker  v.  Wabash,  etc.,  R. 
Co.,  16  Mo.  A.  833  (train  check). 

Nebr. — Post  v.  Chicago,  etc.,  R.  Co., 
14  Nebr.  110.  15  NW  226,  45  AmR 
100. 

N.  Y.— Odell  V.  New  York  Cent., 
etc.,  R.  Co.,  18  App.  Dlv.  12,  45  NTS 
464  {afr  162  N.  T.  626  mem,  57  NB 

1119  mem]. 

Tex. — Beard  v.  International,  etc., 
R.  Co.,  (Civ.  A.)  171  SW  653;  Hand- 
ley  v.  Houston,  etc.,  R.  Co.,  2  Tex. 
Unrep.  Cas.  282. 

Utah. — Drummond  v.  Southern  Fac 
Co..  7  Utah  118.  26  P  738. 

Eng. — Langdon  v.  Howells,  4  Q.  B. 
D.  337. 

Saak. — Ashbee  v.  Canadian  North- 
ern R.  Co.,  14  DomLR  701,  26  West 
LR  884. 

[a]  Oood  fatth^A  person  wrong- 
fully riding  on  a  nontransferable 
ticket  In  good  faith  may  be  a  pas- 
senger. Odel]  V.  New  York  Cent., 
etc.,  R.  Co..  18  App.  Dlv.  12,  46  NYS 
464  [aft  162  N.  T.  625  mem,  67  NB 
1119  mem].  But  see  Broyles  v.  Cen- 
tral  of  Georgia  R.  Co.,  166  Ala.  616, 
52  8  81,  189  AmSR  SO  (holding  that, 
where  plalntltr  with  her  mother  en- 
ters a  train,  and  on  demand  for  fare 
the  mother  gives  a  pass  Issued  for 
others,  which  the  conductor  tEUies,  a 
fraud  Is  practiced  on  the  carrier,  and 
plaintiff  Is  a  trespasser  on  the  train, 
even  though  she  did  not  know  about 
the  pass). 

[bl  Wnmgfnl  «as>of  eonannlal 
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A  trespasser  stealing  a  ride  or  attempting  so  to 
do  cannot  be  considered  in  any  sense  a  passenger.^ 

Children  or  nersboys  who  climb  on  the  platform 
of  street  cars  without  the  consent  of  the  conductor, 
for  the  purpose  of  securing  a  ride  without  payment 
of  fare,  are  not  entitled  to  protection  as  pas- 
sengers;" but  if  the  conductor  consents  that  a  child 
be  carried,  although  he  has  no  intention  of  paying 
fare,  he  is  entitled  to  protection  as  a  passenger." 

[$  1045]  2.  Acceptance  by  Oi^ei — a.  Necessity 
for;  What  Constitntes.  To  give  rise  to  the  rela- 
tion of  passenger  and  carrier,  there  must  be  not  only 
an  intent  on  the  part  of  the  former  to  avail  himself 
of  the  facilities  of  the  latter  for  transportation,  but 
'also  an  express  or  implied  acceptance  by  the  latter 
of  the  former  as  a  passenger.  Until  there  is  an 
acceptance,  that  is,  until  within  the  express  or  im- 
plied knowledge  of  the  carrier  or  his  employees  the 
person  seeking  to  become  a  passenger  has  indicated 
his  intention  to  become  a  passenger,  which  intention 
has  been  in  some  way  acquiesced  in,  at  least  to  the 
extent  of  not  refusing  transportation,  the  relation 


does  not  arise,  even  though  the  purpose  of  the  per- 
son attempting  to  become  a  passenger  is  to  pay  fare 
when  required.^  But  just  as  there  may  be  sufficient 
intent  to  become  a  passenger  before  transportation 
actually  commences,^  so  there  may  be  an  implied 
acceptance  as  to  persons  seeking  transportation  be^ 
fore  they  have  entered  into  the  train  or  other  con- 
veyance and  it  has  started  toward  its  destination. 
Those  who  by  express  or  implied  assent  are  waiting 
in  the  passenger  room  or  in  a  standing  car  for  the 
departure  of  a  train,  or  are  crossing  the  premises  of 
the  carrier  for  the  purpose  of  going  on  a  train,  or 
are  in  the  act  of  mounting  the  car  steps,  are  pas- 
sengers, provided  their  acts  are  such  as  are  presumed 
to  be  known  and  assented  to  by  the  agents  of  the 
railroad  company  having  authority  in  the  matter, 
and  regardless  of  whether  or  not  a  ticket  has  been 
purchased,  if  no  rule  or  regulation  of  the  company 
is  being  violated.^ 

1046]  b.  Invitation  or  Aciiniescence  of  Car- 
lier'B  Bmployees.  One  is  ordinarily  considered  a 
passenger,  in  some  respects  at  least,  who  in  good 


son  obtains  his  tteket  at  a  reduced 
rate  by  presenting  a  commercial 
traveler's  card  after  he  has  ceased 
to  be  entitled  to  use  it  does  not  make 
him  a  trespasser  on  the  train  so  as 
to  relieve  the  carrier  from  liability. 
Ashbee  v.  Canadian  Northern  It.  Co., 
(Sask.)  14  I>omI/R  701,  26  WestLR 
884. 

TnuuferabtUtr  of  tfaAtta  see  infra 

is  1121-1126. 

96.  111. — Chicago,  etc.,  R.  Co.  v. 
Mehlsack.  ISl  111.  61,  22  NE  812,  18 
AmSR  17  [rev  83  111.  A.  221]:  Toledo, 
etc.,  R.  Co.  V.  Brooks,  81  111.  246; 
Chicago,  etc.,  R.  Co.  v.  Casey,  9  III. 
A.  682. 

ICan. — Hendryx  v.  Kansas  City, 
etc..  R.  Co.,  45  Kan.  377,  26  P  893. 

Mo. — ^Farber  v.  Missouri  Pac.  R. 
Co..  116  Mo.  81,  22  SW  681.  20  LRA 
360;  Sherman  v.  Hannibal,  etc..  R. 
Co.  72  Mo.  62  37  AmR  423;  Fornoft 
V.  Columbia  Taxlcab  Co.  179  Mo.  A. 
620,  162  SW  699. 

Nebr. — Pledger  v.  Chicago,  etc.,  R. 
Co.,  -69  Nebr.  466,  96  NW  1067. 

Tex. — Rucker  v.  Missouri  Pac  R. 
Co.,  61  Tex.  499. 

Wis. — Daley  v.  Chloago,  etc.,  R. 
Co.,  145  Wis.  249,  129  NW  1062.  82 
LRANS  1164. 

[a]  KUlntf  on  platfonn.^ — The 
mere  fact  that  one  rides  on  the  plat- 
form of  the  train  to  avoid  paying 
fare  does  not  deprive  him  of  the 
riglit  to  become  a  passenger  If  he 
pa.ya  the  regular  fare  demanded  and 
commits  no  Dreadi  of  the  peace.  For- 
dyce  V.  Reecher,  2  Tex.  Civ.  A.  29. 
21  SW  179. 

Stealing  rides  as  offenses  see  infra 
g  1062. 

97.  Udell  V.  Citizens  St.  R.  Co., 
152  Ind.  607.  62  NE  799.  71  AmSR 
336:  Jackson  v.  St.  Paul  City  R.  Co., 
74  Sftnn.  48.  76  NW  966;  Padgitt  v. 
Moll.  169  Mo.  142.  60  SW  121,  81 
AmSR  347.  52  L-RA  854;  Raining  v. 
Metropolitan  St.  R.  Co.,  157  Mo.  477. 
67  SW  268;  Fleming  v.  Broidtlyn  City 
R.  Co.,  1  AbbNCas  (N.  T.)  438  [an 
74  N.  Y.  618  mem]. 

88.  Metropolitan  St.  R.  Co.  v. 
Moore,  83  Ga.  453,  10  SE  780.  See 
also  infra  I  1063. 

88.  U.  S. — ^Farley  v.  Cincinnati, 
etc..  R.  Co.,  108  Fed^  14,  47  CX:!A  166. 

Ala, — Lawrence  v.  Kaul  Lumbar 
Co..  171  Ala.  800,  6B  S  111;  Alabama 
City,  etc.  R.  Co.  v.  Bates,  166  Ala. 
347,  46  S  776:  AUbama  City,  etc.,  R. 
Co.  V.  Bates.  149  Ala.  487,  43  S  98. 

Conn, — Gardner  v.  New  Haven,  etc., 
Co.,  61  Conn.  148,  BO  AmR  12. 

Del.— Wittington  v.  Philadelphia, 
etc.,  R.  Co.,  98  A  663. 

111. — Chicago,  etc.,  R.  Co.  v.  Jen- 
nings, 190  111.478.60  NB813.B4  LRA 
827;  Illinois  Cent.  R.  Co.  v.  O'Keefe. 
168  111.  116,  48  NE  294.  61  AmSR  68, 


39  LRA  148  [rev  63  III.  A.  102]; 
Illfnol's  Cent.  Tl.  Co.  v.  McMllllon, 
129  111.  A.  27,  87;  Strong  v.  North 
Chicago  St.  R.  Co.,  116  III.  A.  246; 
O'Donnell  v.  Chicago,  etc.,  R.  Co„  106 
III.  A.  287;  Kane  v.  Cicero,  etc..  Elec- 
tric R.  Co..  100  III.  A.  181;  Illinois 
Cent.  R.  Co.  V.  Axley  47  111.  A.  307. 

Ind. — Mishler  v.  Chicago  etc.  R. 
Co.  (A.)  Ill  NE  460;  Citizens'  St.  R. 
Co.  v.  Jolly,  161  Ind.  80,  67  NE  935. 

Iowa. — Fltaglbbon  v.  Chicago,  etc.. 
R.  Co..  119  Iowa  261.  93  NW  276; 
Fltzgibbon  v.  <^icago,  etc.,  K.  Co., 
108  Iowa  614.  79  NW  477. 

Ky. — Liouiaville.  etc.,  R.  Co.  v. 
MoAS.  13  KyL  684. 

Me. — Hoar  v.  Maine  Cent.  R.  Co., 
70  Me.  66,  36  AmR  299. 

Mass. — Lockwood  v.  Boston  El.  R. 
CO..  200  Maes.  687,  S6  NE  934,  22 
LRANS  488. 

Mo. — Schaefer  v.  St.  Louis,  etc., 
R.  Co..  128  Mo.  64,  30  SW  331;  Far- 
ber  V.  Missouri  Pac.  R.  Co.,  116  Mo. 
81,  22  SW  631,  20  LRA  360;  Lindsay 
V.  St.  Louis,  etc.,  R.  Co.,  (A.)  178 
SW  276. 

N.  J. — Schmidt  V.  North  Jersey  St. 
R.  Co.,  66  N.  J.  L.  424,  49  A  488. 

N.  Y.— Kohn  V.  Nassau  Electric  R. 
Co..  117  NY3  231. 

Okl. — Chicago,  etc.,  R.  Co.  v.  Stone. 
34  Okl.  364.  126  F  1120,  LRA191&A  142. 

Or.--Clark  v.  North  Pac.  SS.  Co., 
74  Or.  470,  144  P  472;  Haase  v.  Ore- 
gon R.,  etc.,  Co.,  19  Or.  864,  24  P 
238. 

p'a. — Geiger  v.  Pittsburgh  R.  Co., 
247  Pa.  287,  93  A  342;  Bricker  v. 
Philadelphia,  etc..  R.  Co..  132  Pa.  1, 
18  A  983.  19  AmSR  685. 

S.  C. — Creech  v.  Charleston,  etc.. 
R.  Co.,  66  S.  C.  628.  46  SE  86. 

Wa.sh. — Foster  v.  Seattle  Klectrfe 
Co..  35  Wash.  177,  186,  76  P  99S  [quot 
Cyc]. 

Wts. — Ferguson  v.  Truax.  132  Wis. 
478,  110  NW  895.  Ill  NW  667.  112 
NW  613,  14  LRANS  360,  13  AnnCaa 
1092. 

See  also  cases  supra  Jl  1039-1041. 

[a]  Applioatloii  to  rsilroads  and 
street  railroads  distinguished.— -"Un- 
doubtedly there  must  be  an  accept- 
ance by  the  carrier,  before  the  per- 
son who  offers  himself,  becomes  a 
passenger.    But  the  principle  as  ap- 

Slied  to  those  who  offer  themselves 
or  transportation  by  railroads, 
whose  trains  stop  only  at  llxed  sta- 
tions, where  the  carrier  only  holds 
itself  out  to  receive  and  transport 
as  passengers  those  who  present 
thenvselves  in  the  usual  way,  has  not 
been  held  applicable  to  passengers 
upon  street  railways,  unless  at  least 
it  appears  that  the  operating  com- 
pany makes  a  rule  that  passengers 
will  not  be  taken  on  except  at  desig- 
nated places."    Lockwood  v.  Boston 


El.  n.  Co.,  200  Mass.  637,  644,  86  NE 
934.  22  LRANS  488. 

[b]  The  aooeptance  need  not  Ite 
dlreot  or  express,   (1)   but  may  be 

and  usually  Is  Implied  from  the  facts 
and  circumstances  attending  the  par- 
ticular situation.  Devlne  v,  Chicago 
City  R.  Co.,  162  111.  A.  243;  Lindsay 
V.  St.  Louis,  etc..  R.  Co..  (Mo.  A.) 
178  SW  276.  (2>  The  existence  of 
the  relation  of  passenger  and  carrier 
may  be  Implied  or  inferred  as  a 
matter  of  law  from  the  facts  and 
circumstances  in  evidence;  assent  by 
the  carrier  i«  not  essential.  Indeed, 
the  relation  may  under  a  particular 
state  of  facts  be.es tab Ushea  notwith- 
standing the  express  dissent  of  the 
carrier.  Hickey  v.  Chicago  City  R. 
Co.,  148  111.  A.  197. 

[c]  A  mers  refusal  to  aeoept  a 
far*  or  transfer  does  not  conclusive- 
ly preclude  a  traveler  as  to  the 
status  of  a  passenger.  WMttington 
V.  Philadelphia,  etc..  R.  Co.,  (Del.) 
93  A  563;  Hickey  v.  Chicago  City  R. 
Co..  148  111.  A.  197. 

[  d  ]  rorolbl J  carrying  a  pwson 
alward  a  street  oar  by  vhe  carrier's 
servants  to  take  him  to  a  police  sta- 
tion shows  the  relation  of  carrier 
and  passenger.  Bowling  Green  R. 
Co.  V,  Lewte.  157  Ky.  575.  163  SW 
769;  Lewis  v.  Bowling  Green  R.  Co.. 
147  Ky.  460.  144  SW  377.  39  LRANS 
929 

[e]  Directing  person  not  to  board 
train.  Where  the  conductor  directs 
an  intoxicated  person  not  to  get  on 
the  train,  but  ne  does  so  in  viola- 
tion of  the  direction,  he  is  a  tres- 
passer, and  not  a  passenger.  Louis- 
ville, etc..  H.  Co.  V.  McNally,  106  SW 
124.  31  KyL  1357. 

ff]  Accepting  transfer. — A  street 
railroad  accepts  a  person  as  a  pas- 
senger when  his  transfer  is  accepted 
by  its  conductor  in  lieu  of  a  rare, 
and  he  can  recover  for  breach  of  the 
contract  of  carriage  without  proving 
that  the  transfer  was  good.  Kobn  v. 
Nassau  Electnc  R.  Co..  117  NTS  231. 

[g]  A  person  riding  in  a  paMsav«r 
elsvatovln  a  building  on  his  way  to 
the  office  of  a  tenant  of  the  building 
to  ascertain  If  the  tenant  requires 
his  services  Is  not  a  passenger,  so 
as  to  entitle  him  to  recover  for  in- 
juries resulting  from  the  falling  of 
the  elevator,  where  prior  thereto  he 
has  been  permanently  prohibited 
from  riding  in  the  elevator  in  con- 
sequence of  misconduct  furnishing 
reasonable  ground  for  such  prohibi- 
tion. Ferguson  v.  Truax.  132  Wis. 
478.  110  KW  395,  111  NW  6S7.  112 
NW  613,  14  LRANS  360  and  note. 
IS  AnnCas  1092. 

1.  See  supra  li  1039-1041. 

2.  U.  S.— -Grimes  v.  Pennsylvania 
Co..  36  Fed.  72. 


For  later  oas— ,  OerelopaMnta  and  olianges  In  the  law  see  cumulative  Annotations,  same  title,  pue  and  notaiuimber. 
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faith  enters  the  earner's  vehiele  to  ride  therein  to 
a  certain  ppint,  at  the  invitation  or  hy  the  consent 
of  the  carrier's  employees,  snch  as  the  eonduetor, 
in  ehaige  of  the  means  of  transportation,'  even 
though  snch  person  has  paid  no  fare,^  and  although 
the  brain  is  not  intended  and  operated  for  the  car- 
riage of  passengers.^  The  invitation  or  consent, 
however,  most  be  given  by  one  having  the  authority 
or  r^fht  to  give  it;'  and  persons  aecepti:^  invitar 


Go. — Central  R.,  etc.,  Co.  Peirr, 
E8  Qa.  461. 

111.— Gemmlll  v.  Illinois  Cent  R. 
Co.,  186  III.  A.  124,  126;  Chicago, 
etc.,  R.  Co.  V.  Chancellor,  60  111.  A. 
526  [rev  on  other  grounds  166  III. 
438,  46  NS  269]. 

Iowa. — Allendflr  v.  Chlcaso,  etc, 
R.  Co.,  37  Iowa  264. 

He. — Rogers  v.  Kennebec  Steam- 
boat Co.,  86  Me.  261,  29  A  1069,  26 
LRA  491;  Shannon  v.  Boston,  etc., 
R.  Oo.,  78  Me.  62,  2  A  678. 

Mass. — Tounir  v.  New  York,  etc., 
R.  Co.,  171  Mass.  33,  60  NE  456,  41 
LRA  193. 

N.  Y. — Buffett  T.  Troy,  etc.,  R  Co., 
40  N.  Y.  168, 

N.  C. — Phillips  V.  Southern  R,  Co., 
124  N.  C.  123.  32  SB  388,  46  LRA  163. 

Tex. — Lewis  V,  Houston  El,  Co.,  39 
Tex.  Ctv,  A.  626,  88  3W  489,  112  SW 
693. 

Eng. — Brlon  v.  Bennett,  8  C.  &  P. 
724,  34  BCL  984, 
See  also  cases  supra  {(  104O.  1041. 
[a]    Intention  to  board  amnlbns. — 

Where  a  person  sousht  to  procure 
transportation  on  an  omnibus  he  be- 
came entitled  to  protection  as  a  pas- 
senKCr  when  he  indicated  to  the 
driver  of  the  omnibus  his  desire  to 
get  on  board,  and  the  driver  indi- 
cated hy  checking  the  omnibus  his 
intention  to  accept  the  person  as  a 
passenger.  Brien  v.  Bennett,  8  C.  & 
P.  724,  34  ECL  984. 

S.  Ala, — Alaba^na  Great  Southern 
R.  Co,  V.  Yarbrough,  88  Ala.  238,  3 
S  447,  3  AmSR  716. 

Oa. — Atlanta,  etc.,  R.  Co.  v.  Puller, 

92  Ga.  482,  17  SE  643. 

111. — Ohio,  etc.,  R.  Co.  V.  Allender, 
69  111.  A.  620. 

Iowa. — Pftsgtbbon  v.  Chicago,  etc., 
R.  Co.,  119  Iowa  261,  93  NW  276. 

Ky. — Chicago,  etc.,  R,  Co.  v.  Bene- 
dict, 164  Ky.  67S,  1S9  SW  626. 

La. — Thompson  v.  Yazoo,  etc.,  R. 
Co.,  47  La.  Ann.  1107,  17  S  503. 

Mass. — Wilton  v.  Middlesex  R.  Co., 
107  Mass.  108,  9  AmR  IL 

Mich. — Eclilt  v.  Wabash,  etc.,  R. 
Co..  64  Mich.  196,  31  NW  180. 

Minn. — Gradln  v.  St.  Paul,  etc.,  R. 
Co..  30  Minn.  217,  14  NW  881. 

Miss. — Hurt  v.  Southern  R.  Co.,  40 
Miss.  391. 

Mo. — Whitehead  v.  St.  Louis,  etc., 
R.  Co..  99  Mo.  263,  11  SW  761.  6 
LRA  409;  Muehlhausen  v.  St.  Louis 
R.  Co.,  91  Mo.  332,  2  SW  315. 

Nebr. — Woolsey  v,  Ohicago,  etc.,  R. 
Co.,  39  Nebr.  798,  G8  NW  444,  25 
LRA  79. 

N.  J. — Dan  beck  v.  Now  Jersey 
Tract.  Co..  57  N.  J.  L.  463,  31  A  1038. 

Tex. — Prin'ce  v.  International,  etc., 
R.  Co..  64  Tex.  144;  St.  Louis  South- 
western R.  Co.  V.  Fowler.  (Civ.  A.) 

93  SW  484;  Texas,  etc.,  R.  Co.  v. 
Hayden,  6  Tex.  Civ.  A,  746,  26  SW 
331. 

[a]    Boarding  wlthont  pmnlsslon. 

— (1)  One  boarding  a  train  without 
permission  or  knowledge  of  the  con- 
ductor Is  a  passenger  as  much  as 
tf  he  had  paid  fare,  If  the  conductor, 
after  he  knows  of  his  presence,  al- 
lows him  to  remain  as  such.  Muehl- 
hausen V.  St.  Loula  R.  Co.,  91  Mo. 
332,  2  SW  315;  Sherman  V.  Han- 
nibal, etc.,  R.  Co.,  72  Mo.  62,  37  AmR 
423.  (2)  A  person  on  a  train  with 
the  conductor's  knowledge  and  con- 
sent, both  before  and  after  the  train 
has  stopped  at  a  point  where  he 
could  have  been  expelled.  Is  a  pas- 
senger. Chicago,  etc..  R.  Co.  v.  Bene- 
dict. 154  Ky.  l7B,  169  SW  526.  (3) 
Even  If  a  person  hnovs  he  is  on  a 
train  In  violation  of  the  company's 


Wh« 


rules,  still,  if  he  Is  there  with  the 
consent  of  the  master  of  the  train, 
the  company  owes  him  at  least  ordi- 
nary care.  Whitehead  v.  St.  Louis, 
etc.,  R.  Co,,  99  Mo.  163,  11  SW  761, 
6  LRA  409, 

[b]  An  amuvement  made  hy  a 
oonduotor  in  charge  of  a  train,  with 
respect  to  the  carriage  of  a  person 
on  the  train.  Is  binding  on  the  car- 
rier, and  confers  on  such  person  the 
rights  of  a  passenger.  St,  Louis 
Southwestern  R.  Co,  v.  Fowler,  <Tex. 
Civ.  A.)  93  SW  484, 

4.  Muehbhausen  v.  St.  Louis  R. 
Co.,  91  Mo.  332,  2  SW  315.  See  also 
supra  I  104»;  infra  ii  1056-1060. 

5.  Alabama  Great  Southern  R.  Co, 
V.  Yarbrouf^,  83  Ala.  288,  S  5  447, 
3  AmSR  716;  MoCarter  v.  Greenville 
Tract.  Co.,  72  S.  C.  134,  fll  BE  646, 
6  AnnCas  42  and  note. 

a]  On  ehartered  street  oar. — 
.ere  passenger  enters  a  special 
street  car  chartered  by  a  particular 
person,  and  tenders  the  amount  of 
his  passage,  and  keeps  his  seat  with 
the  knowledge  and  consent  of  the 
conductor  who  intends  to  transport 
him  to  his  destination,  the  carrier 
thereupon  waives  the  right  to  Insist 
that  he  is  not  a  passenger,  and  it  Is 
liable  for  ^Is  sUDsequent  expulsion. 
McCarter  V.  Oreenvllle  Tract.  Co., 
72  S.  C.  134.  61  SB  646,  6  AnnCas  42 
and  note. 

Persona  lUing  on  velilolei  or  In 
places  not  proper  for  paiwenge'*  see 
generally  Infra  S5  1069,  1060. 

6.  U.  S. — Chicago,  etCy  R.  Co.  v. 
Bryant,  66  Fed.  969,  18  CCA  249. 

Ala. — McCauley  v.  Tennessee  Coal, 
etc.,  Co..  93  Ala.  356,  9  S  611. 

La. — Thompson  v.  Yaaoo,  etc.,  R. 
Co..  47  La.  Ann.  1107,  17  S  503  {gen- 
eral agent  of  company). 

Mass. — Wilton  v.  Middlesex  R.  Co., 
107  Mass.  108,  9  AmR  11  (street  car 
driver). 

Mo. — Snyder  v.  Hannibal,  etc.,  R, 
Co.,  60  Mo.  413. 

N.  J. — Danbeok  v.  New  Jersey 
Tract,  Co.,  57  N,  J.  L.  463,  31  A  1038 

(conductor). 

N.  Y. — Satterlee  v.  Groat,  1  Wend. 
272. 

Eng. — -Lygo  v.  Newbold,  9  Exch. 
302.  166  Reprint  129. 

[  a  1  Passenger  received  wlUiont  an- 

thorfty, — The  owner  of  a  vehicle  or 
conveyance  of  any  sort  la  not  liable 
for  the  negligence  of  his  servant 
in  the  transportation  of  passengers 
received  by  the  servant,  without  an 
express  or  implied  authority  to  re- 
ceive them.  Chicago,  etc..  R.  Co.  v. 
Bryant,  65  Fed.  969.  13  CCA  249; 
Dwlght  V.  Brewster,  1  Pick.  (Mass.) 
50,  11  Aml>  133;  Satterlee  v.  Great, 
1-Wend.  (N.  T.)  272;  Lygo  v.  New- 
bold,  9  Bxch.  S02,  1^  Reprint 
129. 

(bl  A  paiienrsr  on  a  trala  tiy  tn- 
▼ItaUon  of  a  gvneral  agent  (1)  of 

the  railroad  company,  for  ttie  pur- 
pose of  performing  some  service  for 
the  company,  is  a  pa'ssenger.  Thomp- 
son V.  Tazoo,  etc..  R.  Co.,  47  La. 
Ann.  1107.  17  S  503.  (2)  But  per- 
mission from  the  superintendent  of 
a  railroad  company  to  ride  on  a  car 
known  to  be  for  the  use  of  employees 
only  does  not  make  such  person  a 

gassenger.    McCauley  v.  Tennessee 
oal,    etc.,    Co,,    98    Ala.    356,    9  S 
61L 

7.  U.  S, — Chicago,  etc.,  R.  Co.  v. 
Bryant,  65  Fed.  969,  13  CCA  249. 

Ala, — Lawrence  v.  Kaul  Lumber 
Co.,  171  Ala.  300,  B6  S  111;  Thompson 
V.  Nashville,  etc.,  R.  Co.,  160  Ala. 
590,  49  S  340. 


tions  from  employees  not  having  the  control  of  the 
train  or  any  apparent  right  to  give  permission  to 
ride  thereon  are  of  course  not  entitled  to  be  con- 
sidered as  passengers,^ 

[$  1047]  D.  Oontinaance  and  Termination  of  Se- 
latton— 1.  In  OeneraL  The  relation  of  carrier  and 
passenger  having  been  constituted  continues  until 
the  journey,  expressly  or  impliedly  contracted  for, 
has  been  concluded"  and  the  passenger  has  left  the 

111. — Chicago,  etc.,  R.  Co.  v.  MIchle, 
83  111.  427;  Ohio,  etc.,  R.  Co.  v.  Al- 
lender, 69  111.  A.  620:  Chicago,  etc., 
R.  Co.  V.  Casey,  9  III.  A.  632. 

Ind. — ^Bv«nsvllle,  etc,  R.  CJo.  v. 
Barnes,  187  Ind.  306,  36  NG  1092: 
Chicago,  etc.,  R.  Co.  v.  Field,  7  Ind. 
A,  m,  84  NE  406. 

La. — Candlff  v.  Louisville,  etc,  R, 
Co.,  42  La.  Ann.  477,  7  S  601;  Reary 
v.  Louisville,  etc,  R.  Co..  40  La.  Ann. 
32,  3  S  390,  8  AmSR  497  (baggage 
master). 

N.  Y. — FInley  v.  Hudson  Electric 
R.  Co.,  64  Hun  873.  19  NYS  «2L 

Okl. — ^Folley  v.  Chloago.  etc.,  R 
Co.,  16  Okl,  82,  84  F  1090  (brake- 
man). 

Tex. — Texas,  etc.,  R.  Co.  v.  Black, 
87  Tex.  160,  27  SW  118:  Gulf,  etc.. 
R.  Co,  V.  Campbell,  76  Tex.  174.  IS 
SW  19. 

Va. — Virginia  Midland  R.  Co.  v. 
Roach,  83  Va.  375,  5  SE  176. 

[a]  A  snperlntendsnt  of  oonstmo- 

tltui  who  requests  a  bridge  superin- 
tendent, in  the  course  of  his  employ- 
ment, to  go  to  a  point  on  the  line 
where  the  construction  Is  incomplete 
does  not  on  behalf  of  the  company 
invite  the  bridge  superintendent  to 
become  a  passenger.  Evansville, 
etc,  R.  Co.  V.  Barnes,  137  Ind.  806, 
36  NE  1092, 

S.  Ala. — Birmingham  R.,  etc.,  Co. 
V.  Seaborn,  168  Ala.  668,  62  S  241. 


Colo. — ^Denver,  ate,  R.  Co.  v.  Derry, 
47  Colo.  684,  108  P  172,  27  LRANS 

761. 

Ga. — McBride  v.  C^eorgla  R.,  etc.. 
Co.,  126  Ga.  515,  619,  64  SE  674  [clt 
Cyc] ;  Brunswick,  etc„  R.  Co.  t. 
Moore.  101  Ga.  684,  2S  SE  1000:  Mice 
V.  Southern  R.  Co.,  16  Oa.  A.  866,  82 
SE  925. 

Ind. — Terre  Haute,  etc..  Tract.  Co. 
V.  Hunter,  (A.)  Ill  NE  344. 

Mo. — Van  HoefTen  v.  Columbia 
Taxlcab  Co.,  179  Mo.  A.  591,  162  SW 
694. 

N.  Y.— Doran  v.  East  River  Ferry 
Co.,  3  Lans.  106;  Seldman  v.  Nev 
York  R.  Co..  88  Mlsc  68.  160  NYS 

678. 

Tex. — Pt.  Worth,  etc.,  R.  Co.  v. 
Keith,  (Civ.  A.)  163  SW  142;  St. 
Louis  Southwestern  R.  Co.  v.  Foster, 
(Civ.  A.)  112  SW  797;  Ft.  Worth, 
etc.,  R.  Co.  v.  Hardin.  41  Tex.  Civ. 
A.  19.  90  SW  679;  Hardin  v.  Pt. 
Worth,  etc.,  R.  Co..  83  Tex.  Civ.  A. 
448,  77  SW  431. 

W.  Va. — Turk  v.  Norfolk,  etc.,  R. 
Co..  76  W.  Vn.  623,  84  SE  569,  LRA 
191BB  14B. 

[a]  Vanai  stopping  place. — A  per- 
son entitled  to  passage  on  a  train 
between  two  points  la  entitled  to  the 
protection  of  a  passenger  from  the 
starting  point  to  the  appropriate  and 
usual  stopping  place  at  the  final 
destination.  Hardin,  v.  Pt.  Worth, 
etc.,  R.  Co.,  33  Tex.  Civ.  A.  448,  77 
SW  431. 

lb]  In  cave  of  wreeki^A  passen- 
ger, resting  in  a  car  under  the  con- 
ductor's directions  while  the  train 
Is  delayed  by  a  wreck,  continues 
to  be  a  passenger  entitled  to  reason- 
able protection  from  unlawful  as- 
saults or  imprisonment  at  the  hands 
of  the  railroad  company's  employees. 
Turk  V.  Norfolk,  etc..  R.  Co,.  76  W. 
Va.  623,  84  SE  669,  LRA1915E  145. 

[c]  A  oazrler  of  paasmcws  from 
one  seaport  to  aaotber  does  not  com- 
plete Its  voyage  at  the  quarantine  of 
the  port  of  destination;  and  unless 
excused  bv  special  agreement,  or  by 
the  health  laws  preventing  inter- 
course with  the  eliy.  It  Is  bound  to 
carry  a  passengejr~and  his  baggage 
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carrier's  premiBes,*  onleas  the  relation  is  sooner 
terminated  by  the  voluntary  act  of  the  passenger/" 
or  unless  the  passei^r  has  relinqoished  his  rights 
as  such  by  some  act  or  misconduct  of  faia  own,  sneh 
as  a  refusal  to  pay  fare/'  refusal  to  produce  a 
ticket,"  failure  to  have  his  ticket  stamped/*  de- 
taching coupons/'  attempting  to  use  an  invalid 


ticket/*  or  refusing  to  comply  with  the  reaaonahle 
rules  of  the  carrier/' 

Carried  past  desttnatiiui.  A  passenger  on  a  street 
car  who  is  earned  past  the  place  for  which  passage 
was  t^en  does  not  cease  to  be  a  passenger;"  and 
if  he  is  permitted  to  remain  on  the  ear  until  he 
reaches  his  destination  on  the  return  trip,  he  re- 


to  the  point  agreed  on.  Gllliooly  v. 
New  York,  etc.,  Steam  Nav.  Co.,  1 
Daly  (N.  T.)  197. 

td]  HoiaiMg  puMAffMr  prlsouor. — 
ere  the  aervants  of  a  taxicab 
company  hold  a  pasaengrer  prisoner 
even  after  he  has  allshted,  and  re- 
fuse to  allow  him  to  remove  his  srip 
until  he  has  paid  an  excessive  fare, 
the  relation  of  paasenger  and  carrier 
exists  during:  the  entire  time.  Van 
Hoefen  Columbia  Taxicab  Co.,  179 
Mo.  A.  6S1.  162  SW  694. 

9.  Brunswick,  etc..  R.  Co.  v. 
Moore,  101  Ga.  684,  28  SB  1000;  Fre- 
mont, etc.,  R.  Co.  V.  Hagblad,  72 
Nebr.  773,  101  NW  1033.  106  NW 
1041.  4  LRANS  2E4,  9  AnnCaa  1096; 
Hansley  v.  Jamesvllle,  etc.,  R.  Co., 
115  N.  C.  602,  20  SE  628,  44  AmSR 
474,  32  LRA  643;  Pittsburi^,  etc.,  R. 
Co.  V.  Krouse,  80  Oh.  St.  222, 

Aft«r  luTlnc  TeUole  see  generally 
Infra  {  1049. 

10.  Qa. — Brunswick,  etc.,  R.  Co. 
V.  Moore.  101  Ga.  684,  28  8S  1000; 
Mlze  V.  Southern  R.  Co.,  16  Oa.  A. 
265.  82  SB  926. 

Ind. — Terre  Haute,  etc..  Tract.  Co. 
V.  Hunter.  (A.)  Ill  NE  844. 

N.  J. — Vandegrift  v.  West  Jersey, 
etc.,  R.  Co..  71  N.  J.  L.  637.  60  A  184. 

Tex. — St.  Lou  la  Southwestern  R, 
Co.  v.  Poater,  <Clv.  A.)  112  SW  797. 

Utah. — Krants  v.  Rio  Grande 
Western  R.  Co.,  12  Utah  104.  41  P 
717.  30  LRA  297. 

11.  U.  S. — Texas,  etc.,  R.  Co.  v. 
Dfefenbach.  167  Fed.  39.  92  CCA  601. 

Ala. — LoubsvlUe,  etc.,  R.  Co,  v. 
Johnson.  92  Ala.  204,  9  S  269,  26 
AmSR  35. 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Woodruff.  89  Ark.  9,  116  8W  953. 

Oa. — Mize  v.  Southern  R.  Co.,  16 
Ga.  A.  266,  82  SE  925. 

111. — Chicago,  etc.,  R.  Co.  v.  Bar- 
rett, 16  111.  A.  17. 

Ind. — Terre  Haute,  etc..  Tract.  Co. 
T.  Hunter.  (A.)   Ill  NE  344. 

Mass. — Renaud  v.  New  York,  etc., 
R.  Co.,  210  Mass.  553,  97  NE  98,  38 
LRANS  689, 

Nebr. — Fremont,  etc.,  R.  Co.  v. 
Hagblad,  72  Nebr.  773,  101  NW  1038. 
106  NW  1041,  4  LRANS  254,  9  Ann 
Cas  1096. 

N.  J.— SUte  V.  Campbell,  S2  N.  J. 
L.  309. 

N.  T.— People  V.  JlUaon,  S  Park. 

Cr.  234. 

Wa»h. — Loy  v.  Northern  Pac  R. 
Co..  68  Wash.  33,  122  P  372. 

[a]  msooiUlnot  on  13m  part  of  the 
passenger  may  Justify  the  carrier  In 
rescinding  the  contract  for  carriage 
and  In  ejecting  the  passenger,  but 
the  penalty  for  such  misconduct 
must  not  be  enforced  unreasonably 
or  oppressively.  Chicago,  etc.,  R. 
Co.  V.  Barrett.  16  III.  A.  17. 

[b]  After  ejMtloa^d)  A  paasen- 
ger  who  has  been  put  off  the  oar  for 
Improper  conduct  and  thereafter 
again  boards  the  csr,  for  the  sole 

eurpose  of  assaulting  the  motorman, 
e comes  a  trespasser  on  boarding  it 
the  second  time,  and  not  a  passen- 

8 sr.  Harrison  v.  Fink,  42  Fed.  787; 
olbeck  V.  Sampsell.  140  111.  A.  666: 
North  Chicago  St.  R.  Co.  v.  Olds.  40 
111.  A.  421;  State  v.  Campbell,  82  N. 
J.  S09:  People  v.  JiUson,  i  Park. 
Cr.  (N.  T.)  234.  (2)  One  who  has 
been  ejected  for  nonpayment  of  fare, 
and  who  follows  the  conductor  in  a 
threatenln'g  manner  to  the  front  end 
of  the  smoking  car.  when  he  Is  as- 
saulted by  the  conductor.  Is  not  then 
a  passenger.  Tioy  v.  Northern  Pac. 
R.  Co..  68  Wash.  38.  122  P  372. 

Tc]  Where  a  niuiBeiiger  went  to  the 
lower  step  of  the  ooaoh  In  which  he 
was  riding  before  the  car  stopped, 


in  violation  of  a  rule,  but  there  was 
no    evidence   that   notice  had  been 

given  to  him  on  former  occasions 
lat  he  would  not  be  regarded  as  a 
passenger  if  he  violated  the  rule,  or 
that  he  knew  that  such  was  the  pen- 
alty of  violation,  or  that  he  avoided 
the  carrier's  servants,  so  that  his 
conduct  would  be  unolMerved  and  no 
notice-  could  be  given  him,  or  that 
he  was  in  a  place  where  passengers 
might  not  go  under  prbper  condi- 
tions, his  violation  of  the  rule  did 
not  Involve  malicious  conduct,  moral 
turpitude,  gross  and  willful  disre- 
gard of  the  rights  of  others,  or  a 
plain  surrender  of  his  rights  as  a 
passenger,  and  therefore  did  not  ter- 
minate the  contract  of  carriage  and 
transform  him  Into  a  bare  licensee 
or  trespasser.  Renaud  v.  New  York, 
etc..  R.  Co.,  210  Mass.  563,  97  NE  98, 
38  LRANS  689. 

[d]  Insane  person  taken  off  train. 
—Under  a  statute  providing  that  in- 
sane persons  at  large  and  not  in  the 
care  of  some  discreet  person  shall 
be  arrested  by  any  peace  ofilcer  and 
taken  before  a  magistrate  of  the 
county,  an  Insane  passenger  ejected 
from  a  railroad  train  and  placed  In 
the  station  In  the  custody  of  the 
railroad  station  agent  is  a  passenger, 
and  not  an  insane  person  found  at 
large,  within  such  section.  St.  Louie, 
etc,  R.  Co.  v.  WoodrulT,  89  Ark.  9, 
116  SW  953  (construing  Kirby  £)lg. 
g  4049). 

19.  111.— St  Louis,  etc.,  R.  Co.  V. 

Carroll,  18  111.  A.  686. 

Iowa. — Sherman  v.  Chicago,  etc, 
R.  Co.,  40  Iowa  46. 

Kan. — Atchison,  etc.,  R.  Co.  v. 
Qants,  38  Kan.  608.  17  P  64.  6  AmSR 
780. 

Md. — Johnson  v.  Philadelphia,  etc., 
R.  Co..  63  Md.  106. 

Mass. — Hudson  v.  Lynn,  etc.,  R. 
Co.,  186  Mass.  610,  71  NE  66. 

Miss. — Hurt  V.  Southern  R.  Co.. 
40  Miss.  391. 

N.  J. — Atwater  v.  Delaware,  etc., 
R.  Co,.  48  N.  J.  L.  56,  2  A  808,  67 
AmR  643. 

N,  Y.— People  v.  JtUaon,  t  Park. 
Cr.  234. 

Pa. — Cresson  v.  Philadelphia,  etc., 
R.  Co.,  11  Phlla.  697. 

[a]  Bemaad  for  fare. — (1)  One 
rightfully  on  the  train  is  a  passen- 
ger, and  Is  not  in  default  until  de- 
mand made  on  him  for  fare  and  his 
refusal  to  pay;  after  euch  refusal  he 
ceases  to  sustain  the  relation  of 
passenger.  Hurt  v.  Southern  R.  Co., 
40  Miss.  S91.  (2)  One  has  a  right  to 
go  on,  and  to  taJte  a  seat  as  a  pas- 
senger on,  a  train  without  any  con- 
tract or  agreement  with  the  con- 
ductor or  company  for  the  purpose, 
unless  the  conductor,  for  some  cause 
connected  with  the  general  conduct 
of  his  business  or  the  safety  of  the 
company  or  the  passengers,  has  for- 
bidden nim;  suoi  person,  by  obsti- 
nately refusing  to  pay  his  fare  when 
demanded,  relinquishes  his  right  as 
a  passenger  and  ceasss  to  have  any 
right  on  the  cars.  People  v.  JIUson, 
8  Park,  Cr.  (N.  T.)  234. 

[b]  Wliare  a  person  boards  a  train 
to  uus  a  ratnzn  tito  with  a  return 
coupon  of  a  round  trip  ticket,  the 
time  limit  on  which  has  expired,  and 
when  called  on  for  his  ticket  he  of- 
fers the  coupon  wtilch  Is  refused, 
and  he  then  offers  to  pay  the  differ- 
ence between  Its  redeemable  value 
and  the  full  fare,  which  Is  also  re- 
fused, he  is  not  to  be  regarded  as 
R  trespasser  If  he  supposes  that  he 
is  entitled  to  passage  on  such  terms, 
but  merely  as  a  passenger  who  has 
made  a  mistake,  Arnold  v.  Pennsyl- 


vania R.  Co.,  lis  Pa.  136,  8  A  213, 
2  AmSR  642. 

[c]  &efnslng  to  pay  ssoond  fare. — 
A  passenger  on  a  street  car  ceases 
to  be  such  on  falling  to  pay  a  second 
fare  when  due.  Hudson  v.  Lynn, 
etc.,  R.  Co.,  186  Mass.  610.  71  NE  66. 

Ejectten  for  refusal  to  pay  fare 
seelnfra  St  1172-1176. 

Payment  of  fare  genosnUy  see 
supra  S  1043. 

13.  111. — Chicago,  etc.,  R.  Co.  v. 
Waiard,  31  111.  A.  436. 

Mass. — McKlmble  v.  Boston,  etc. 
R.  Co.,  141  Mass.  463.  6  NE  804. 

N.  J. — Ripley  v.  New  Jersey  R., 
etc.  Co.,  31  N.  J.  L.  388. 

N,  T.— Hubbard  v.  New  York,  etc, 
R.  Co.,  16  N.  Y.  465. 

Oh. — Crawford  v.  Cincinnati,  etc., 
R.  Co.,  26  Oh.  St.  680. 

Pa. — Bennett  v.  Railroad  Co.,  7 
Phlla.  11. 

[a]  One  who  allglits  hefors  ths 
oonanotor  takes  np  Ua  tlokst  does 
not  forfeit  his  right  as  a  passongar. 
McKlmble  v.  Boston,  etc,  R.  Co.,  141 
Mass.  463,  5  NE  804. 

BjMtion  for  refusal  to  prodnes 
tlokst  see  Infra  li  1172-1176. 

Bnhlhltioa  and  snxrenAsr  at  tlal^ 
ets  see  generally  Infra  S|  1128-1122. 

Fiuvhass  of  tlokot  vMMMdlr  see 
Supra  I  1042. 

14.  Boylan  v.  Hot  Springs  R.  Co., 
132  U.  S.  146,  10  set  60,  33  L.  ed, 
290;  Cloud  V.  St.  Louis,  etc,  R.  Co., 
14  Mo.  A.  136. 

Btampiag  sad  signing  of  tiekwt 
genwnUly  see  infra  TS  1142-1146. 

15.  Boston,  etc.,  R.  Co.  v.  Chip- 
man,  146  Mass.  107,  14  NE  940,  4  Am 
SR  Z93;  Louisville,  etc.,  R.  Co.  v. 
Harris,  9  L«a  <TennJ  180,  42  AmR 
668:  Houston,  etc.  R.  Co.  v.  Ford. 
63  Tex.  864:  Norfolk,  etc,  R.  Co.  v. 
Wysor.  82  Va.  260. 

DetMhamt  of  eonpons  gtmmtuStf 
see  infra  |  1131. 

U.  Godfrey  Ohio,  etc,  R.  Co.. 
116  Ind.  SO,  18  NE  61;  Wyman  t. 
Northern  Pac.  R.  Co.,  84  Minn.  210. 
26  NW  849. 

IT.  Manning  v.  Ijouisville,  etc.,  R. 
Co.,  96  Ala.  892,  II  S  8,  86  AmSR 
225,  16  LRA  66  and  note;  Lake  Erie, 
etc,  R.  Co.  V.  Mays,  4  Ind.  A.  413,  30 
NE  1106;  Renaud  v.  New  York.  etc.. 
R.  Co.,  21D  Mass.  663,  97  NE  98.  38 
LRANS  689;  Sharrer  v.  Paxson,  171 
Pb.  26,  33  A  120. 

[a]  After  express  notice  to  a  pas- 
senger of  hJs  violation  of  a  carrier's 
reasonable  rule,  if  he  does  not  forth- 
with conform  thereto,  his  rights  as 
a  passenger  cease  and  he  becomes  a 
trespasser,  and  may  be  ejected;  but 
until  notice  the  relation  of  carrier 
and  passenger  continues.  Renaud  v. 
New  York,  etc.,  R.  Co.,  210  Mass.  fiSS, 
97  NE  98.  38  LRANS  689;  Sharrar  v. 
Paxson.  171  Pa.  26,  33  A  120- 

[b]  One  does  not  lose  Us  relntioa 
of  passmger  by  boarding  a  moving 
car,  If  otherwise  a  passenger.  Shar- 
rer V.  Paxson.  171  Pa.  26,  33  A  120. 

BJeotlon  for  f aUors  or  refusal  to 
comply  with  regulations  see  Infra 
St  1167-1171. 

18.  Terre  Haute,  etc.,  Tract.  Co. 
V.  Hunter,  (Ind.  A.)  Ill  NE  344; 
Toledo  Cons,  St.  R.  Co.  v.  Puller,  17 
Oh.  Clr.  Ct.  662.  9  Oh,  Cir.  Dec.  128. 

[a]  WalUnr  haok^An  interurban 
railroad  continued  under  duty  to  use 
a  reasonable  degree  of  care  for  the 
safety  of  a  passenger  who,  by  the 
negligence  of  a  conductor,  had  be«n 
carried  past  his  intended  destination, 
until  such  passenger,  walking  back, 
reached  that  point,  he  still  being  a 
passenger.  Terre  Haute,  etc.  Tract. 
Co.  V.  Hunter.  (Ind.  A.)  Ill  NE  344. 


For  later  oases,  dsTslopmcnts  and  ohanges  in  the  law  see  cumulative  Annotations,  same  title, 

Digitized 


page  and  note  number. 


§§  1047-1048] 


CABRIEB8 


[IOC.  J.]  625 


mains  a  p^^^nsc^r  althoagh  he  ^ays  but  one  fare." 
But  a  railroad  passenger  who  is  carried  past  his 
destination  is  not  a  passenger  while  at  &  hotel  until 
he  can  return.*'  A  passenger  who  remains  on  the 
train,  after  passing  his  destination,  to  alight  in 
switch  yards  nearer  his  home  is  a  licensee  only." 

1048]  2.  Leaving  Vehicle.  A  traveler  is  or- 
dinarily, while  in  the  act  of  rightfully  leaving  the 
rehiele  of  transportation  at  the  station  at  wbieh  it 


19.  RoBenb«rK  v.  Third  Ave.  B. 
Co..  47  App.  Div.  828,  61  NYS  1052 
[aff  168  N.  Y.  661  mem,  61  NE  1151 
mem}. 

[aj  Xnaatmtioii. — Where  a  street 
car  Dassensef  notified  the  conductor 
where  to  let  him  oft,  but  was  carried 
by  throug'h  fault  of  the  conductor 
and  waB  permitted  to  remain  on  the 
car  until  Us  return  trip,  he  remained 
a  passenger,  although  he  paid  but 
one  fare.  Rosenberg  v.  Third  Ave. 
R.  Co..  47  App.  Dlv.  S28.  61  NTS  1052 
fan  168  N.  T.  681  m«ni,  61  NEI  1161 
mem]. 

30.  Central  of  Georgia  R.  Co.  t. 
Price.  106  Ga.  176.  32  SG  77,  71 
AmSR  246.  43  LRA  403. 

[a]  IllMtr»tlon. — Where  a  pasaen- 

fer.  by  the  negligence  of  the  con- 
uctor,  la  carried  beyond  her  desti- 
nation, and  without  express  author- 
ity the  conductor  procures  for  her 
loderings  In  a  hotel  for  the  night 
until  she  can  return  on  the  com- 
pany's train  to  her  destination,  the 
railroad  company  Is  not  liable  for 
Injuries  received  at  the  hotel  through 
the  negligence  of  Its  proprietor.  Cen- 
tral of  Georgia  R.  Co.  v.  Price,  lOS 
Ga.  176,  83  SE  77,  71  AmSR  246.  43 
LRA  402. 

ai.  Keeney  v.  Delaware,  etc.,  R. 
Co..  87  N.  J.  L.  505,  94  A  604. 

39.  Cal. — Maxwell  v,  Fresno  City 
R.  Co.,  4  Cal.  A.  746,  89  P  »«7. 

Colo. — Denver  City  Tramway  Co. 
V.  Hills,  60  Colo.  328,  116  P  126.  86 
LRANS  218. 

Ga. — Sanders  v.  Southern  R.  Co., 
107  Ga.  132,  32  SB  840. 

111. — Keller  v.  Chicago  B.  Cos..  188 
III.  A.  399. 

Mass. — McKlmble  v.  Boston,  etc., 
R.  Co.,  139  Maas.  542.  2  NB  97. 

Mich. — Serviss  v.  Ann  Arbor  R. 
Co.,  169  Mich.  564,  1S5  NW  343. 

Mo. — Craig  V.  St.  Louis  United  B. 
Co.,  175  Mo.  A.  616,  158  SW  390;  Nel- 
son V.  Metropolitan  St.  R.  Co.,  113 
Mo.  A.  702,  88  SW  1119;  Senf  v,  St. 
Louis,  etc.,  R.  Co.,  112  Mo.  A.  74, 
86  SW  887;  FilUngham  v.  St.  Loula 
Transit  Co.,  102  Mo.  A.  573.  77  SW 
314;  Grayson  v.  St,  Louts  Transit 
Co.,  100  Mo.  A.  60,  71  SW  730. 

N.  Y. — Tlmpson  v,  Manhattan  R. 
Co„  52  Hun  489,  5  NTS  684. 

Eng. — Theobald  v.  Railway  Pass. 
Assur.  Co.,  10  Exch.  45,  26  EngL&Eq 
432,  166  Reprint  349. 

[a]  Street  oar  paisengwr. — In  the 
transportation  of  passengers  on 
street  cars,  the  relation  of  carrier 
and  passenger  does  not  terminate 
until  the  passenger  has  alighted  and 
has  both  feet  squarely  on  the  ground, 
the  carrier  up  to  that  time  being 
bound  to  exercise  the  strictest 
vigilance  not  only  In  carrying  him 
safely  to  his  destination,  but  also  In 
setting  him  down.  Denver  City 
Tramway  Co.  v.  Hills,  50  Colo.  328, 
116  P   125,  36  LRANS  213. 

33.  Fla. — Florida  R.  Co.  v.  Dorsey, 
E9  Fla.  260.  52  S  963. 

Ga. — Columbus  R.  Co.  v.  Asbell, 
133  Ga.  573.  66  SE  902;  Central  B. 
Co.  V.  Whitehead,  74  Ga.  441. 

III. — Chicago,  etc.,  R.  Co.  v.  Tracey, 
109  HI.  A.  563. 

Mass. — McKlmble  v.  Boston,  etc., 
R.  Co.,  139  Mass.  542,  2  NE  97,  141 
Mass.  468,  S  NB  804. 

N.  T.— Haus  V.  Erie  R.  Co.,  89 
Mlse.  416,  161  NYS  919. 

Oh. — ^Pittsburgh,  etc.,  R.  Co.  v. 
Martin.  3  OhS^P  493.  2  OhNP  363. 

Tex. — St.   Louis,   etc^  B.   Oo.  v. 
Plnley.  79  Tex.  86.  16  8W  266;  Texas, 
etc.,  R.  Co.  T.  Miller.  79  Tex.  78.  15 
SW  264.  23  AmSR  308,  11  LRA  396. 
ta]  iniu*  a  ptMOB  IMTM  •  ear 

riOCJ.-40] 


on  tlw  wrong  aide,  (1)  owing  to  the 
negligence  of  the  company  In  not 
preventing  -passengers  from  leaving 
on  that  side  or  notifying  them  not 
to  do  so,  he  must  be  regarded  as  a 
passenger,  although  It  does  not  ap- 
pear thdt  he  Is  not  negligent  In  ro 
leaving  the  car.  McKlmbie  v,  Bos- 
ton, etc.,  R.  Co.,  139  Maas.  542,  2  NE 
97,  141  Maas.  468.  6  NE  804  (con- 
struing Pub.  St.  e  112  S  212).  (2)  A 
rule  that  a  passenger  alighting  on 
the  side  of  the  train  opposite  the 
platform  ceases  to  be  a  passenger 
and  becomes  only  a  licensee  has  no 
application,  where  the  evidence 
shows  that  plaintiff  was  thrown  from 
the  steps  of  the  car  by  a  sudden 
Jerk,  although  she  was  about  to 
alight  on  the  wrong  side  as  was  th9 
custom.  Haus  v.  Erie  R.  Co.,  89 
Misc.  416,  151  NYS  919.  (8>  The 
mere  fact  that  a  passenger  gets  off 
the  car  on  the  sloe  of  the  train  op- 
posite the  depot  does  not  as  matter 
of  law  make  him  a  trespasser.  Chi- 
cago, etc.,  R.  Co.  v.  Tracey,  109  111. 
A.  663. 

84.  U.  S. — Chicago,  etc.,  R.  Co,  v. 
Wood,  104  Fed.  663,  44  CCA  118; 
Chesapeake,  etc.,  R.  Co.  v.  King,  99 
Fed.  261.  40  CCA  432. 

Ala.— Alabama  City,  etc.,  R.  Co. 
V.  Cox,  173  Ala.  629.  56  S  909. 

Ark. — Prescott,  etc.,  R.  Co.  v. 
Thomas,  114  Ark.  56,  167  SW  486. 

Ga. — Atlanta  Cona.  St.  R.  Co.  v. 
Bates,  103  Ga.  333,  30  SE  41;  South- 
ern R.  Co.  V.  Wright,  6  Ga.  A.  172, 
64  SE  703. 

111. — Burke  v.  Chicago,  etc..  I*.  Co., 
108  111.  A.  665;  Chicago  Terminal 
Transfer  R.  Co.  v.  Schmelllng.  99  HI. 
A.  577  [aff  197  111.  619,  64  NB  714]. 

Ind. — Terre  Haute,  etc..  Tract.  Co. 
V.  Hunter,  (A.)  Ill  NB  844;  Pitts- 
burgh, etc.,  R.  Oo.  V.  Gray,  <A.>  69 
NE  lOOO. 

Ky. — Louisville  R.  Co.  v.  Mitchell, 
138  Ky.  190,  127  SW  770;  South  Cov- 
ington, etc.,  St.  R.  Co.  V.  Beatty,  60 
SW  239.  20  KyL  1846. 

Mass. — Dodge  v.  Boston,  etc.,  SS. 
Co.,  148  Mass.  207,  19  NE  373,  12 
AmSR  641.  2  LRA  83. 

Mich. — Bass  v.  Cleveland,  etc.,  R. 
Co..  142  Mich.  177.  106  NW  161,  2 
LRANS  876,  7  AnnCaa  718. 

N.  Y. — Wandril  v.  Corbln,  1  NTS 
795. 

Pa. — Powell  V.  Philadelphia,  etc., 
R.  Co.,  220  Pa.  638.  70  A  268,  20  LRA 
NS  1019;  Brooks  v.  Philadelphia,  etc., 
R.  Co.,  218  Pa.  1,  4,  66  A  872  [clt 
Cyc]. 

Tex. — Houston,  etc..  R.  Co.  v.  Eas- 
ton,  44  Tex.  Civ.  A.  96,  97  SW  833; 
Texas,  etc..  R.  Co.  v.  Dick,  26  Tex. 
Civ.  A.  256.  63  SW  895;  Gulf,  etc., 
R.  Co.  V.  Glenk,  9  Tex.  Civ.  A.  599, 
30  SW  278. 

Va. — Bragg  v.  Norfolk,  etc.,  R.  Co., 
110  Va.  867.  67  SE  593. 

W.  Va, — Layne  v.  Chesapeake,  etc., 
R.  Co..  68  W.  Va.  213,  69  SE  700,  31 
LRANS  414. 

[a]  XnowleOre  of  anlTal  at  desti- 
nation.— The  relation  continues  until 
the  passenger  knows  of  his  arrival 
at  the  place  of  destination  and  has 
a  reasonable  time  to  alight  and  leave 
the  premises.  Powell  v.  Philadel- 
phia, etc..  R.  Co.,  220  Pa.  638.  70  A 
268.  20  LRANS  1019  and  note. 

[hi  A  pMsenMT  who  t&zongli  mls- 
tai*  IMS  faUM  to  dlaemlMrk  at  the 
station  of  his  destination  does  not 
thereafter  jiecome  a  trespasser,  but 
rather  a  licensee.  Fanning  v.  St. 
Loula  Southwestern  R.  Co.,  8S  Tex, 
Civ.  A.  613.  86  SW  354. 

Icl  Fassengar  aalssp  at  AMrtlna- 
ticakr— Where  a  passenger  Is  sleeping 


has  stopped,  deemed  to  be  a  passenger,^  and  the 
relation  continues  nntil  he  has  alighted  in  safety** 
or  has  had  a  reasonable  opportunity  so  to'  do.** 
But  remainii^  on  the  train  after  reaching  his 
destination  does  not  necessarily  terminate  such 
passenger's  relation,  where  he  does  so  with  the 
intention  of  paying  the  proper  fare  to  continue  his 
journey,"'  or  for  some  other  proper  purpose.** 
Where,  however,  he  does  not  have  sueh  an  intention 

when  the  train  arrives  at  his  desti- 
nation, and  those  In  charge  of  the 
train  knowing  it  to  be  the  passen- 
ger's destination  fall  to  awaken  him 
and  to  acquaint  him  with  the  fact, 
hla  failure  to  leave  the  train  Imme- 
diately does  not  terminate  the  rela- 
tion of  passenger  and  the  carrier's 
duty  to  him  as  such.  Bass  v.  Cleve- 
land, etc.,  R.  Co.,  142  Mich.  177.  105 
NW  161.  2  LRANS  87B,  7  AnnCas 
718  and  note. 

[d]  Zntoxloated  person. — ^Where  a 
persbn  while  riding  on  a  pass  re- 
mained on  the  train  after  he  reached 
his  destination  in  an  intoxicated  and 
irresponsible  condition,  whether  his 
remaining  on  the  train  was  the  result 
of  defendant's  negligence  or  of  his 
mental  and  physical  condition  he  was 
entitled  to  be  treated  as  a  passenger. 
Bragg  v.  Norfolk,  etc.,  R.  Co.,  110 
Va.  8117,  67  SE  693. 

[e]  Opportunity  to  amdst  child 
from  oar.^ — Where  a  person  is  riding 
on  a  street  car  in  company  with  his 
Infant  child,  he  does  not  cease  to  be  a 
passenger  merely  because  he  has 
alighted  therefrom,  where  he  has  not 
been  afforded  a  reasonable  time  to 
assist  and  take  from  the  car  auch 
Infant  child.  Chicago  Union  Tract. 
Co.  V.  Rosenthal,  llff  111.  A.  278  taff 
217  111.  458.  75  NB  578]. 
.  35.  Forbes  v.  Chicago,  etc.,  R.  Co., 
135  Iowa  679,  113  NW  477:  Hanson 
V.  Chicago,  etc.,  R.  Co.,  83  Kan.  553, 
112  P  152,  31  LRANS  624;  Anderson 
V.  Missouri  Pac.  R.  Co.,  196  Mo.  442, 
93  SW  394,  113  AmSR  748:  Fanning 
V.  St.  Louis  Southwestern  R.  Co..  38 
Tex.  Civ.  A.  613,  86  SW  364. 

[a]  msMon.  for  ralftr— "If  he  sees 
fit  to  remain  upon  a  train  which  is 
one  upon  which  passengers  are  en- 
titled to  ride.  It  must  be  presumed 
that  he  Intends  to  pay  the  proper 
fare,  and.  until  this  presumption  Is 
overcome  by  some  evidence  that  he 
Intends  to  be  carried  without  pay- 
ment of  fare,  he  Is  entitled  to  the 
same  protection  as  any  other  pas- 
senger." Forbes  v.  Chicago,  etc.,  R. 
Co.,  135  Iowa  679,  682,  113  NW  477. 

ib]  xreed  not  mliiM  and  ratetw. 
— A  passenger  who  has  purchased  a 
ticket  to  a  certain  point,  but  who  on 
reaching  such  point  decides  to  go 
further,  need  not.  In  order  to  pre- 
serve his  protection  as  a  passenger, 
alight  from  the  train  and  then  re- 
enter, nor  expressly  notify  the  con- 
ductor of  his  purpose  to  continue  his 

iourney.    Anderson  v.  Missouri  Pac. 
I.  Co..  196  Mo.  442,  93  SW  394,  113 
AmSR  748. 

36.  Chicago,  etc.,  R.  Co.  v.  Flex- 
man,  103  111.  546;  Indianapolis  South- 
ern R.  Co.  v.  Tucker.  61  Ind.  A.  480, 
98  NE  431. 

[a]  Thus,  where  a  passenrer  on 
arriving  at  the  place  to  which  he 
had  paid  his  fare  missod  his  watch 
and  supposing  It  to  have  been  stolen 
refused  to  leave  the  train  until  he 
should  recover  it,  and  the  conductor 
consented  that  he  might  remain  on 
the  train  until  it  reached  another  sta- 
tion, the  company  occupied  the  same 

SoBitlon  toward  the  passenger  as  If 
e  had  paid  his  fare  to  such  other 
station.  Chicago,  etc.,  B.  Co.  v. 
Flexman.  103  IlL  546. 

[b]  Witere  a  passcnirs'  ^  allowed 
to  trmT*l  In  a  box  oar  with  his  horse, 
as  a  caretaker,  he  Is  not  required  to 
get  off  at  the  lAs&enger  depot,  but 
Is  entitled  to  be  carried  to  stock- 

Jrards  where  the  horse  Is  to  he  un- 
oaded.  Indianapolis  Southern  R. 
Co.  T.  Tucker.  6pEnd.  A.  480,  98  NB 
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and  has  had  a  reasonable  time  and  opportunity  to 
leave  the  car  and  does  not  do  so,  he  ceases  to  be  a 
passenger.^' 

One  who  leaves  the  train  while  in  motion  at  a 
time  and  place  when  and  where  the  company  could 
not  anticipate  that  he  would  leave  it  ceases -to  be  a 
p^senger;^  but  unless  he  has  had  a  reasonable  op- 
portunity to  alight  an  attempt  to  alight  at  his  sta- 
tion while  the  train  is  in  motion  does  not  terminate 


the  relation." 

1049]  3.  After  Leavinc  VeUde— a.  At 
Destination.  The  relation  of  carrier  and  passenger 
does  not  cease  at  the  moment  the  passenger  alights 
from  the  carrier's  vehicle  by  its  invitation  at  a 
place  selected  by  the  carrier  at  the  point  of  destina- 
tion, but  continues  until  the  passenger  has  had  a 
reasonable  opportunity  to  leave  the  carrier's  prem- 
ises,"" and  what  is  a  reasonable  time  or  a  reasonable 


ar.  Ga, — Central  R.  Co.  v.  T^Tiite- 
head.  74  Qa.  441. 

III. — Chloago,  etc,  R.  Co.  v.  Bar- 
rett, 16  111.  A.  17. 

Ind. — JefferaonvlUe,  etc.,  R.  Co.  v. 
Parmalee.  61  Ind.  42. 

Kan. — Chicago,  etc,  R.  Co.  t. 
Fracer,  65  Kan.  582.  40  P  92S. 

Md. — Maryland,  etc.,  R.  Co.  v. 
Tucker,  116  Md.  43,  80  A  688. 

Ho.— Prlckett  v.  New  Orleans  An- 
chor Line.  13  Mo.  A.  436. 

N.  J. — ^Wright  V.  Orange,  etc.,  R. 
Co.,  77  N.  J.  L.  774,  778.  73  A  517, 
23  LRANS  671  [clt  Cycli  Atlantic 
City  R,  Co.  V.  Kiefer.  76  N.  J.  L.  64, 
66  A  930. 

Pa. — Schley  v.  Susquehanna,  etc., 
R.  Co.,  227  Pa.  494,  76  A  207,  136  Am 
SR  906,  19  AnnCas  1019. 

Tex. — St.  Louis  Southwestern  R. 
Co.  V.  Bryant,  <Civ.  A.)  92  SW  813; 
Kaase  v-  Gulf,  etc.,  R.  Co.,  41  Tex. 
Civ.  A.  370.  92  BW  444  (terminus  of 
road);  St.  Louis  Southwestern  R.  Co. 
V.  Martin,  26  Tex.  Civ.  A.  231,  63 
SW  1089;  St.  Louis  Southwestern  R. 
Co.  V.  Ricketts,  22  Tex.  Civ.  A.  515, 
E4  SW  1090;  Houston,  etc^  R.  Co.  v. 
Cohn.  22  Tex.  Civ.  A.  11,  63  SW  698. 

Wis. — Tmhoff  V.  Chicago,  etc.,  R. 
Co.,  20  Wis.  344. 

[a]  Snoh  rwMoaabl*  tlnis  Is  the 
time  within  which  persons  of  ordi- 
nary care  and  prudence  under  like 
circumstances  get  off  the  cats.  Inl- 
hoff  V.  Chicago,  etc.,  R.  Co.,  20  Wis. 
344. 

[b]  Bemalnlny  oa  »  train  half  an 

hour  after  reaching  his  destination 
has  been  held  to  terminate  the  rela- 
tion, especially  where  the  station  Is 
the  terminus  of  the  road.  Chicago, 
etc.,  R.  Co.  V.  Frazer,  65  Kan.  682, 
40  P  923 :  Schley  v.  Susquehanna, 
etc.,  R.  Co.,  227  Pa.  494.  76  A  207, 
136  AmSR  906.  19  AnnCas  1019  and 
note   (twenty-five  minutes). 

tc]  Bill*  applied  to  oarriaffft  liy 
W»>%»T, — The  voyage  is  not  ended 
until  passengers  who  remain  on 
board  a  steamboat  all  night  by  invi- 
tation or  permission  of  Its  captain 
have  had  a  reasonable  time  on  the 
next  morning  to  leave  the  boat  and 
remove  their  baggage.  Prlckett  v. 
New  Orleans  Anchor  Line,  13  Ho.  A. 
436. 

as.  Com.  V,  Boston,  etc.,  R.  Co.. 
129  Mass.  500,  37  AmR  382  and  note. 

29.  Pittsburgli.  etc.,  R.  Co.  v. 
Gray.  28  Ind.  A.  588,  64  NB  39;  Pitts- 
burgh, etc.,  R.  Co.  V.  Gray,  (Ind.  A.) 
69  NE  1000. 

30.  U.  S. — Chicago,  etc.,  R.  Co.  v. 
Thurlow,  178  Fed.  894,  102  OCA  128, 
30  LUANS  571:  Chicago,  etc..  R.  Co. 
V.  Wood.  104  Fed.  663.  44  ("CA  118. 

Ala. — Waldrop  v.  Nashville,  etc.. 
R.  Co.,  183  Ala.  226,  231.  62  S  769 
[quot  Cyc];  Alabama  City,  etc.,  R. 
Co.  V.  Cox,  173  Ala.  629,  66  S  909; 
Melton  V.  Birmingham  R.  I^lght,  etc^ 
Co.,  163  Ala.  95.  45  S  151,  16  LRANS 
467  and  note;  Southern  R.  Co.  v.  Nel- 
son, 148  Ala.  88.  41  S  1006. 

Ark. — Hill  v.  St.  Louts,  etc.,  H.  Co., 
86  Ark.  529,  109  SW  523;  St.  Louis, 
etc..  R.  Co.  V.  Boecher,  65  Ark.  64, 
44  SW  715. 

Cal. — Miller  v.  Pacific  Electric  R. 
Co.,  169  Cal.  107.  14fi  P  1023;  Hodges 
V.  Southern  Pac.  Co.,  3  Cal.  A.  807, 
86  P  620. 

Ga. — Georgia,  etc.,  R.  Co.  v.  Thlg- 
pen.  141  Ga.  90.  80  SE!  826;  King  v. 
Georgia  Cent.  R.  Co.,  107  Ga.  754,  33 
SB  839:  Brunswick,  etc..  R.  Co.  v. 
Moore,  101  Ga.  684,  28  SB  1000. 

111. — Williamson  v.  Grand  Trunk 
Western  R.  Co.,  1S9  111.  A.  443;  Illi- 


nois Cent.  R.  Co.  v.  McUlllion,  129 
111.  A.  37;  Illinois  Cent.  R.  Co.  v. 
McMilllon,  12S  III.  A.  27;  Chicago, 
etc.,  R.  Co.  V.  Tracey,  109  111.  A.  663; 
West  Chicago  St.  R.  Co.  v.  Walsh,  78 
III.  A.  595;  Hanson  v.  Urbana,  etc.. 
Electric  St.  R.  Co..  75  111.  A.  474. 

Ind. — Glenn  v.  Lake  Erie,  etc.,  R. 
Co.,  166  Ind.  659,  76  NB  282.  112  Am 
SR  266,  2  LRANS  872,  6  AnnCas 
1032  and  note  [afC  (A.)  73  NE  861J. 

Iowa. — Ray  v.  Cviicago,  etc..  R. 
Co..  163  Iowa  430,  144  NW  1018. 

Ky. — Ward  v.  Louisville,  etc.,  R.. 
Co.,  168  Ky.  S26.  188  SW  211;  Loula- 
vllle,  etc.,  R.  Co.  v.  Johnson,  168  Ky. 
351,  182  SW  214,  LRA1916D  614; 
Louisville,  etc.,  R.  Co.  v.  Bay,  142 
Ky.  400,  403,  134  SW  460  [ctt  Cyc}. 

La. — Schneidau  v.  New  Orleans, 
etc.,  R.  Co..  48  Ann.  866,  19  S 
918. 

Md. — Central  R.  Co.  v.  Peacock,  69 
Md.  257,  14  A  709,  9  AmSR  425. 

Mass. — Allerton  v.  Boston,  etc.,  R. 
Co.,  146  Mass.  241,  16  NB  621:  John- 
son V.  Boston,  etc.,  R.  Co.,  126  Mass. 
75;  Gaynor  v.  Old  Colony,  etc.,  R. 
Co.,  100  Mass.  208.  97  AmD  96. 

Mich. — Burnham  v.  Wabash  West- 
ern R.  Co.,  91  Mich.  523,  52  NW  14. 

Mo. — Hendrick  v.  Chicago,  etc.,  R, 
Co..  136  Mo.  548,  38  SW  297:  Flynn  v. 
St.  Louis  Transit  Co.,  113  Mo.  A.  186, 
87  SW  560. 

Nebr." — Painter  v.  Chicago,  etc.,  R, 
Co.,  93  NebP.  419,  426,  140  NW  787 
[clt  Cyc]. 

N.  H.— Hill  V.  Boston,  etc^  R.  Co^ 
77  N.  H  161,  89  A  482,  AnnCasl914C 
714.- 

N.  J. — Garrett  v.  Atlantic  City, 
etc.,  R.  Co.,  79  N.  J.  L.  127.  74  A  273 
[aff  81  N.  J.  L.  670,  79  A  1119]. 

N.  Y. — Piatt  V.  Forty-second  St., 
etc..  Ferry  R.  Co.,  2  Hun  124,  4 
Thomps.  &  C.  406;  Lasker  v.  Third 
Ave.  R.  Co.,  27  Misc.  824.  57  NYS  395. 

N.  C— Quantz  v.  Southern  R.  Co.. 
137  N.  C:  136.  49  SE  79. 

Oh. — Pittsburgh,  etc.,  R.  Co.  v. 
Krouse,  30  Oh.  St.  222;  Pittsburgh, 
etc..  R.  Co.  V.  Martin,  3  OhS&CP  493, 
2  OhNP  263. 

Or.— Abbott  v.  Oregon  R.  Co^  46 
Or.  649.  80  P  1012,  114  AmSR  886,  1 
LRANS  851,  7  AnnCas  961:  Smith 
V.  City  R.  Co.,  29  Or,  539,  46  P  136, 
780. 

Pa. — Powell  V.  Philadelphia,  etc., 
R.  Co..  220  Pa.  638,  70  A  268,  20  LRA 
NS  1019  and  note;  Rhoads  v.  Corn- 
wall, etc.,  R.  Co.,  48  Pa.  Super.  310; 
Clunn  V.  WiUlamsport,  etc.,  R.  Co., 
39  Pa.  Super.  591;  Hall  v.  Bessemer, 
etc..  R.  Co.,  36  Pa.  Super.  556.  Com- 
pare Green  v,  Baltimore,  etc..  R.  Co., 
214  Pa.  240.  63  A  603  (holding  that 
a  passenger  who  has  left  the  train, 
passed  from  the  train  shed  to  the 
passenger  station,  and  has  selected 
one  of  several  passageways  leading 
to  the  street,  where  he  Is  Injured  by 
falling  over  a  cuspidor,  has  ceased 
to  be  a  passenger  before  the  acci- 
dent). 

Tenn. — Chattanooga  Electric  R.  Co. 
V.  Boddy,  105  Tenn.  666,  68  SW  646, 
51  LRA  885. 

Tex. — Ormond  v.  Hayea,  60  Tex. 
180:  Missouri,  etc..  R.  Co.  v.  Cook, 
(Clv.  A.)  186  SW  453;  St.  Louis 
Southwestern  R.  Co.  v.  Misaildine, 
(Civ.  A.)  157  SW  246:  Houston,  etc., 
R.  Co.  V.  Batchler,  32  Tex.  Civ.  A. 
14.  73  SW  981;  Texas,  etc..  R.  Co.  v. 
Dick,  26  Tex.  Clv.  A.  266.  63  SW  896; 
Davis  V.  Houston,  etc.,  R.  Co.,  <Clv, 
A.)_69  SW  844. 

wash. — Harris  v.  Seattle,  etc.,  R. 
Co.,  66  Wash.  27,  117  P  601. 


W.  Va. — Iiayne  v-  CSiesapeake,  etc. 
R.  Co.,  68  W.  Va.  213,  69  SE  700,  SI 
LRANS  414:  McDade  v.  Norfolk,  etc.. 
R.  Co.,  67  W.  Va.  582,  68  SE  378. 

Wis. — Carter  v.  Rockford,  etc.,  R. 
Co.,  147  Wis.  86,  132  NW  698. 

[a]  Ttttll  the  passenger  has  bM& 
mad*  aware  of  ula  arrival  at  the 
place  of  destination  and  has  had  a 
reasonable  time  to  alight  from  the 
car  and  to  leave  the  premises  of  the 
carrier,  the  relatfon  continues. 
Rhoads  V.  Cornwall,  etc.,  'R.  Co.,  48 
Pa.  Super.  810. 

[b]  A  person  Is  stlU  a  passeay ri 
(1)  Who  after  alighting  from  a  train 
walks  along  the  station  platform. 
Keefe  v.  Boston,  etc.,  R.  Co.,  142 
Mass.  251.  7  NE  874.  (2)  Or  who 
alights  from  an  interurban  car  at  a 

flatform  where  cars  regularly  stop 
D  permit  passengers  to  alight  and 
la  on  steps  leading  from  the  plat~ 
form  to  the  street.  Carter  v.  Rock- 
ford,  etc..  R.  Co.,  147  Wis.  86,  132 
NW  698.  (3)  A  woman  alighting 
at  a  station  In  the  early  morning 
while  It  was  dark,  and  who  was  in- 

(ured  Immediately  afterward  by  fall* 
ng  from  the  platform  owing  to  the 
darkness,  there  being  no  one  at  the 
station  and  no  lights  In  or  around  it, 
Is  not  debarred  from  recovering  for 
the  injury  because  she  had  formed 
the  intention  of  remaining  at  the 
station  until  daylight.  Chicago,  etc., 
R.  Co.  v.  Wood,  104  Fed.  663.  44  CCA 
118. 

rcl  Xmudaing  oa  premlaes  to 
aid  u  reinoTliig  Mgvage.^ — The  rela- 
tion of  carrier  and  passenger  does 
not  necessarily  cease  where  the  lat- 
ter after  alighting  from  the  car  aids 
the  carrier's  servants  in  removing 
his  baggage  from  the  car,  nor  does 
the  act  of  so  aiding  make  him  a 
servant  of  the  carrier.  Ormond  v. 
Hayes,  60  Tex.  ISO. 

[d]  The  relation  of  p— eayr 
osasss  (1)  where  a  railroad  passen- 

f:er  takes  passage  in  a  hack  stand- 
ng   near    the   station    in   a  public 
street  over  which  the  railroad  com- 

Eany  .has  no  dominion.  Southern  R. 
o.  V.  Burnett,  6  Ala.  A.  668,  60  S 
472.  (2)  A  person  who  is  trans- 
ported in  the  caboose  on  the  same 
train  on  which  his  horses  are  trans- 
ported for  the  purpose  of  caring  for 
the  same  is  not  a  passenger  after  he 
reaohes  his  destination  and  the 
horses  are  unloaded,  if  he  was  one 
previously.  Chicago,  etc.,  R.  Co,  v. 
Thurlow,  178  Fed.  894.  102  CCA  128, 
30  LRANS  671  and  note. 

[e]  Aft«r  a  party  has  left  tha 
station  platform  (I)  of  a  railroad 
and  ha.-]  proceeded  along  Hie  side- 
walk of  a  public  street,  he  la  no 
longer  in  the  carrier's  charge  as  a 
passenger.  Lake  St.  El.  R.  Co.  v. 
Gormley,  108  111.  A.  69;  Garrett  v. 
Atlantic  City,  etc.,  R.  Co..  79  N,  J.  I*. 
127,  74  A  273  [aff  81  N.  J.  L.  570,  79 
A  1119].  (2)  A  person  who  has 
reached  his  destination,  a1  Ighted 
from  the  train,  taken  a  position  on 
the  sidewalk  of  the  highway,  and 
has  started  to  cross  the  track,  but 
not  on  his  way  to  the  station,  and 
who  is  Injured  wlille  so  crossing,  has 
ceased  to  be  a  passenger  before  the 
accident.  Allerton  v.  Boston,  etc.. 
R.  Co.,  146  Mass.  241.  IS  NB  621. 
(3)  A  passenger  who  has  left  the 
train  and  the  depot  pilatform  and  is 
on  the  railroad  track  en  route  to  her 
residence  has  ceased  to, be  a  passen- 

Ser.    St.    Louis,    etc.,    R.    Co.  v. 
eecher,   6S    Ark.    64,   44    SW  715; 
Louisville,  etc.,  R.  Co.  v.  Hobbs.  15S 
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delay  within  this  rule  is  to  be  determined  from  all 
the  circumstances.''^  But  the  relation  continues  only 
while  he  is  leaving  in  a  proper  manner  and  by  the 
route  usual  and  proper  in  such  case,  and  if  he  fails 
to  leave  in  such  manner  and  by  such  route  he  ceases 
to  be  a  passei^er.**  A  railroad  company  has  the 
right  to  determine  the  routes  by  which  passengers 
shall  enter  and  leave  its  trains  and  premises  and, 
where  it  has  made  safe  and  suitable  arrangements 
for  the  exit  by  passengers  from  its  station  grounds, 
a  passenger  must  use  the  ways  provided,  and  where 
he  knowingly  fails  so  to  do  and  without  invitation 
makes  his  exit  in  some  other  way,  he  ceases  to  be 


a  passenger  and  becomes  at  most  a  mere  licensee;" 
and  it  makes  no  difference  that  he  go^  where  others, 
with  the  knowledge  of  the  carrier,  have  gone  before 
him,  unless  there  is  some  invitation  on  the  part  of 
the  carrier,  and  knowledge  of  such  use  does  not  of 
itself  amount  to  such  invitation." 

Street  cars.  However,  this  rule  is  qaalified  in  its 
application  to  passengers  leavii^  cars  of  ordinary 
surface  street  railroad  companies,  it  being  a  general 
rule  in  such  cases  that  a  person  ceases  to  be  a  pas- 
senger as  soon  as  he  safely  steps  from  the  ear  into 
a  public  street"*  and  has  had  a  reasonable  opportu- 
nity to  leave  the  place  at  which  he  alights,*"  pro- 


Ky.  130.  169  SW  682,  7  L.RANS  1149 
and  note.  ( 4 )  Wher«  a  passensrer 
allgtita  from  a  train  and  leav«8  the 
depot  platform  In  safety  after  check- 
ing hla  bassage  In  the  depot  and  ob- 
tunlnc  a  check  therefor,  the  rela- 
tion of  carrier  and  pasaenffer  ter- 
minates and  the  earner  becomes  a 
warehouseman  with  the  duty  to  al- 
low the  passeneer  access  to  the 
depot  to  remove  his  bag^ase^  and  to 
see  that  no  obstructions  are  in  or  on 
the  station  or  platform.  Reynolds 
T.  St.  Louis  Southweetern  R.  Co.,  162 
Mo.  A.  618,  142  SW  1097. 

[f]  Xntoadeated  paneiujrecs. — ^When 
a  passenger  has  safely  anghted  from 
a  train  and  left  the  depot  at  his  des- 
tination, the  company  does  not  own 
him  any  further  or  peculiar  duty  from 
the  fact  that  he  may  be  intoxicated. 
Rozwadosfskle  v.  International,  etc., 
R.  Oo.,  1  Tex.  Civ.  A.  487,  20  SW 
872. 

31.  (Alcago,  etc.,  R.  Co.  v.  Wood, 
104  Fed.  663,  44  CCA  118;  Missouri, 
etc.,  R.  Co.  V.  Cook.  (Tex,  Civ,  A.) 
166  SW  453;  Houston,  etc.,  R.  Co.  v. 
BatChler,  37  Tex.  Civ.  A.  116,  83  SW 
902     See  also  cases  supra  note  30. 

[a]  niitstratlons. — (1 }  An  arriv- 
ing passenger  is  not  required  to 
leave  a  railroad  depot  instantly,  but 
may  remain  such  time  as  is  under 
the  circumstances  reasonably  neces- 
sary to  prepare  for  his  departure. 
St.  Louis  Southwestern  R.  Co.  v.  Wal- 
lace, 32  Tex.  Civ.  A.  312.  74  SW  581. 
(2)  The  court  cannot  say  as  a  mat- 
ter of  law  that  the  relation  of  car- 
rier and  passenger  ceases  after  the 
expiration  of  four  minutes  after  the 
arrival  of  the  train  at  the  point  of 
destination.  Hodges  v.  Southern  Pac. 
Co..  3  Cal.  A.  357,  86  P  620.  (3) 
Where  a  passenger  has  alighted  at 
his  destination  and  Is  proceeding  by 
the  usual  way  to  leave  the  company's 
premises,  but  before  actually  doing 
so  is  halted  by  the  discharge  of  a 
gun  and  the  report  that  his  brother, 
a  fellow  passenger,  has  been  shot  bv 
a  special  police  officer  of  the  rall- 
roaa  company,  and  he  in  good  faith 
and  without  the  intent  oi  engaging 
in  the  difflculty  returns  to  refieve 
his  brother,  he  is  reasonably  and 
necessarily  delayed  and  continues 
to  be  a  passenger  entitled  as  such 
to  the  protection  of  the  railroad 
company  and  its  agents,  and,  if  as- 
saulted by  such  police  ofiicer  or 
agent  of  the  railroad  company,  the 
company  will  be  liable  to  him  for 
damages  from  the  injuries  sustained. 
Layne  v.  Chesapeake,  etc..  R.  Co..  68 
W,  Va.  213,  69  SE  700,  81  LRANS  414. 
(4)  Where  a  piissenger  on  arriving 
at  his  destination  voluntarily  and 
without  any  necessity  therefor  goes 
into  the  depot  waiting  room  with 
some  acquaintances  and  engages  in 
social  converse  for  ten  or  fifteen 
minutes,  after  which  he  leaves  the 
depot,  and  In  passing  over  the  station 
grounds  falls  and  Is  Injured,  the 
relation  of  passenger  and  carrier  has 
as  a  matter  of  law  terminated  at 
the  time  of  the  Injury,  and  no  re- 
covery therefor  can  be  based  on  such 
relation.  Glenn  v.  Lake  Erie,  etc., 
R.  Co..  166  Ind.  669,  75  NE  282.  112 
AmSR  256,  2  LRANS  872  and  note, 
>  AnnCas  1082.  (5)  A  statute  re- 
quiring railroads  to  keep  their  pas- 
senger  depots   open,    lighted,  and 


heated  for  one  hour  after  the  de- 
parture of  passenger  trains  Axes  the 
reasonable  time  within  which  a  pas- 
senger may  remain  in  the  station, 
without  losing  his  right  to  protec- 
tion as  such,  at  not  less  than  one 
hour.  Galveston,  etc,  R.  Co.  v. 
Watts,  <Tex.  Civ.  A.)  182  SW  412; 
Missouri.  etc^;,R.  Co.  v.  Cook.  (Tex. 
Civ.  A.)  166  SW  453  (Rev.  St.  [1911] 
art  6691). 

Sa.  U.  S. — Payne  v.  Illinois  Cent. 
R.  Co.,  155  Fed.  73.  83  CCA  589; 
Chesapeake,  etc..  R.  Co.  v.  King,  99 
Fed.  251,  40  CCA  432,  49  LRA  102. 

Ala. —  Waldrop  v.  Nashville,  etc., 
R.  Co.,  183  Ala.  226,  62  S  769;  Ala- 
bama City,  etc.,  R.  Co.  v.  Cox,  173 
Ala.  629.  65  S  909. 

Del. — Wallace  v.  Wilmington,  etc. 
R.  Co..  13  Del.  629,  18  A  818. 

111. — Chicago,  etc.,  R.  Co.  v.  Harri- 
son, 100  111.  A.  211. 

Ind. — Glenn  v.  Lake  Erie,  etc.  R. 
Co..  (A.)  73  NE  861  [aff  165  Ind.  659. 
75  NE  282.  112  AmSR  255,  2  LRANS 
8721  <in  the  direction  ordinarily 
taken). 

Mass. — Legge  v.  New  York,  etc.,  R. 
Co.,  197  Mass.  88,  83  NE  S67,  23 
LRANS  633  and  note. 

Mo, — Hendrick  v.  Chicago,  etc,  R, 
Co.,  136  Mo.  548.  38  SE  297. 

N.  C. — Quants  v.  Southern  R.  Co., 
137  N.  C.  186,  49  SE  78. 

Tex. — Ratteree  v.  Oalvesrton,  etc., 
R,  Co.,  36  Tex.  Civ.  A.  197,  81  SW 
566. 

Wash. — Harris  v.  Seattle,  etc.,  R. 
Co.,  65  Wash.  27.  117  P  601. 

[a]  VrhM!%  a  oarrler  has  provided 
a  safe  walk  for  exit  from  Its  station 
grounds  to  a  highway,  and  a  pas- 
senger was  on  it,  but  left  it  and 
undertook  to  reach  the  highway  by 
crossing  the  railroad  tracks,  and 
there  was  no  path  after  he  left  the 
walk,  and  nothing  to  Indicate  that 
the  place  which  he  walked  on  was 
Intended  for  passengers,  he  ceased 
to  be  a  passenger.  Legge  v.  New 
York,  etc,  R.  Co.,  197  MaSS.  88,  83  NE 
367,  23  LRANS  633. 

[b]  Crossing  train. — <1)  Where 
after  a  passenger  has  alighted  from 
a  train  he  returns  to  the  same  for 
the  purpose  of  using  It  as  a  mode  of 
crowing  to  the  other  side  of  the 
track,  he  thereby  becomes  a  tres- 
passer, as  to  whom  the  carrier  owes 
no  duty  except  not  to  Injure  him 
after  discovering  him  in  a  place  of 
peril.  Ratteree  v.  Galveston,  etc.. 
R.  Co..  36  Tex.  Civ.  A.  197.  81  SW 
566.  (2)  Where  a  passenger  after 
safely  alighting  on  a  station  plat- 
form left  the  platform  in  a  reverse 
direction  from  that  in  which  pas- 
sengers usually  depart  therefrom, 
and  not  intended  for  them  to  take, 
and  undertook  to  cross  the  train  to 
the  opposite  side  from  the  station 
for  the  purpose  of  seeing  the  engi- 
neer on  some  private  business  of  his 
own,  he  ceased  to  be  a  passenger. 
Hendrick  v,  Chicago,  etc,  R.  Co., 
136  Mo.  548,  38  SW  297. 

fc]  Passenger  left  In  Aacknesa.^ 
Where  a  passenger  being  a  stranger 
to  the  station  and  surroundings  finds 
hlmoelf  almost  Immediately  after 
alighting  from  a  train  left  In  utter 
dancness  by  the  extinguishment  of 
the  station  light  bv  the  agent,  the 
railroad  cannot  claim  that  the  pas- 
senger Is  a  wrongdoer  If  he  in  his 


effort  to  get  to  a  place  of  safety  or 
for  Information  crosses  other  grounds 
of  defendant  than  that  on  which  the 
station  Is  actually  erected.  Wallace 
V.  Wilmington,  etc,  R.  Co.,  13  Del. 
629,  18  A  SIS. 

83.  Chicago,  etc.,  R.  Co.  v.  Harri- 
son, 100  III.  A.  211;  Legge  v.  New 
York.  etc.  R.  Co..  197  Mass.  88.  83 
NE  367,  23  LRANS  633  and  note. 

34.  Legge  v.  New  Tork.  etc.  R. 
Co.,  197  Mass.  88,  83  NE  367,  23 
LRANS  883  and  note. 

85.  Conn. — Powers  v.  Connecticut 
Co„  82  Conn.  8611,  74  A  931.  26  LRANS 
4  OB  and  note. 

D.  C. — Harten  v.  Brtghtwood  R. 
Co.,  18  App.  260. 

Ga. — Macon  R..  etc.  Co.  v.  Vlulng. 
120  Ga.  611.  48  SE  232. 

111. — Haskins  v.  St.  Louis,  etc.. 
R.  Co.,  193  111.  A.  437;  West  Chicago 
St.  R.  Co.  V.  Walsh,  78  111.  A.  595; 
Hanson  v.  Urbana,  etc.  Electric  St. 
R.  Co.,  76  111.  A.  474. 

Ind. — Indianapolis  St.  R.  Co.  v. 
Tenner.  32  Ind.  A.  311.  67  NE  1044. 

Ky. — Louisville  R.  Co.  v.  Megle- 
mery.  78  SW  217.  25  KyL  1587  [reh 
den  79  SW  287.  25  KyL  2062].  Com- 
pare South  Covington,  etc,  St.  R.  Co. 
V.  Beatty,  50  SW  239,  20  KyL  1846 
(holding  that  a  passenger  on  alight- 
ing from  a  street  car  does  not  cease 
to  be  a  passenger,  but  Is  entitled  to 
protection  against  the  negligent  man- 
agement of  cars  by  the  same  com- 
pany  on  a  parallel  track), 

Mass. — Conroy  v.  Boston  El.  R.  Co., 
188  Mass.  411,  74  NE  672;  Lee  v. 
Boston  El.  Co.,  182  Mass.  464,  6S  NB 
822;  Creamer  v.  West  End  St.  R  Co., 
166  Mass.  320.  31  NE  391,  32  AmSR 
466.  16  LRA  490. 

N.  J. — Robertson  v.  West  Jersey, 
etc,  St.  Co.,  79  N.  J.  186,  74  A 
300. 

N.  T. — Piatt  V.  Forty-second  St., 
etc.,  R.  Co.,  2  Hun  124,  4  Thomps.  & 

C.  406. 

Or.— Smith  v.  City,  etc,  R.  Co.,  29 
Or.  539.  46  P  136.  780. 

Tenn. — Chattanooga  Electric  R.  Co. 
v.-Boddy.  105  Tenn.  666,  58  SW  646, 
51  LRA  885. 

Wash.— Welsh  v.  Spokane,  etc.. 
R.  Co..  91  Wash.  260.  157  P  679;  Gan- 
naway  v.  Puget  Sound  Tract.,  etc., 
Co.,  77  Wash.  655,  138  P  267. 

[a]  "The  street  la  la  bo  asnae  a 
paaaenffur  atatlon,  for  the  safety  of 
which  a  street  railway  company  Is 
responsible.  When  a  passenger  steps 
from  the  car  upon  the  street,  he  be- 
comes a  traveler  upon  the  highway, 
and  terminates  his  relations  and 
rights  as  a  passenger,  and  the  rail- 
way company  is  not  responsible  to 
him  as  a  carrier  for  the  condition  of 
the  street,  or  for  his  safe  passage 
from  the  car  to  the  sidewalk." 
Creamer  v.  West  End  St.  R.  Co..  188 
Mass.  320.  321.  31  NE  391,  32  AmSR 
456,  16  LRA  490. 

[b]  XntenutHUi  train. — This  rule 
applies  to  one  alighting  in  the  street 
from  an  Interurban  train.  Welsh  v. 
Spokane,  etc,  R.  Co.,  91  Waj^.  260, 
157  P  679. 

86.  Louisville  B.  Co.  T.  Kennedy, 
162  Ky,  660,  172  SW  970;  MacDonafd 
V.  St.  Louis  Transit  Co.,  108  Mo.  A. 
374.  83  SW  1001;  Johnson  v.  Wash- 
ington Water  Power  Co.,  62  Wash. 
619.  622.  114  P  4^ 
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Tided  he  is  set  down  at  a  place  whieh  is  reasonably 
safe  uid  proper  for  that  purpose.'^  In  accordance 
with  this  rule  it  has  been  held  that  a  passenger  who, 
after  alighting,  starts  to  cross  the  street  in  front  of 
or  in  the  rear  of  the  car  has  ceased  to  be  a  passen- 
ger,^ although  it  has  been  held  otherwise.^  Where 
a  street  car  company  is  required  by  statute  to  keep 
certain  portions  of  the  street  in  repair  and  is  made 
liable  for  injuries  sustained  by  reason  of  any  ob- 
struction placed  by  it  in  the  street,  the  relation  of 
passenger  and  carrier  is  not  terminated  immediately 
on  a  passenger  alighting  from  a  street  car.*" 

[$  1050]    b.  At  Point  Other  Than  Destination — 


(1)  In  General.  The  retetion  ordinarily  terminates 
when  a  passei^er  chooses  to  abandon  his  journey 
at  a  point  before  reaching  the  place  to  whidi  he  is 
entitled  to  lide.*^  But  a  temporary  departure  from 
the  train  for  any  eood  or  reasonable  cause,  without 
an  intention  to  aoandon  transportation,  does  not 
terminate  the  relation.** 

1051]  (2)  At  Intermediate  Station— (a)  In 
OeneraL'"  As  a  general  rule  a  passenger  does  not 
lose  his  character  as  such  by  merely  temporarily 
alighting  at  an  intermediate  station,  with  the  ex- 
press or  implied  consent  of  the  carrier,  for  any 
reasonable  and  usual  purpose,^  such  as  the  procur- 


senger  on  ailshting  from  a  street 
car  Is  more  or  less  subject  to  the 
condltlona  In  which  the  carrier  has 
placed  him,  and  common  prudence 
dictates  that  he  should  have  a  rea- 
sonable time  to  note  the  surround- 
ings and  prepare  to  protect  himself 
from  the  ordinary  dangers  of  the 
street."  Johnson  v.  Washington 
Water  Power  Co..  62  Wash.  619,  622. 
114  P  463. 

37.  Macon  R..  etc..  Co.  v.  Vining, 
120  Ga.  511.  48  SE  232;  MacDonald  v. 
St.  Louis  Transit  Co.,  108  Mo.  A.  374, 
83  SW  1001;  Robertson  v.  West  Jer- 
sey, etc..  R,  Co..  79  N.  J.  L.  186,  74 
A  300;  Welsh  v.  Spokane,  etc..  R.  Co., 
91  Wash.  260,  157  P  679. 

[a]  "It  is  the  duty  of  a  fftswet- 
o*T  oompany  to  *elcot  a  rcMonalily 
■afe  plao*  for  landing  passengers 
wherever  it  may  stop  a  car  for  that 
purpose.  The  duty  which  the  law 
imposes  upon  an  ordinary  railroad 
company,  to  provide  and  maintain  a 
safe  place  for  landing  Its  passengers, 
has  no  application  to  a  street-car 
company  operating  its  line  along  a 
public  street  or  road;  but  the  duty 
imposed  upon  such  a  company  is,  as 
stated,  to  select  a  reasonably  safe 
place  for  landing  Its  passengers,  and 
to  make  such  selection  with  reference 
to  getting  off  the  car  while  the  same 
la  at  rest.  The  company  is  not  re- 
sponsible for  any  peril  which  the 
passenger  incurs,  without  Its  fault, 
after  the  stoppage  has  terminated, 
and  the  pasRenger  has  secured  a  safe 
footing  upon  the  street."  Maoon  R., 
etc..  Co.  V.  Vlning.  120  Qa.  611,  613, 
48  SE  232. 

{b]  KolOlnff  OIL  to  oar. — Where 
a  passenger  in  alighting  from  a' 
street  car  had  put  her  feet  on  the 
surface  of  the  ground,  but  while  she 
stood  there,  before  she  had  taken  a 
step,  and  while  she  was  still  hold- 
ing on  to  the  car,  the  soil  crumbled 
under  her  feet  and  let  her  into  a 
ditch,  the  relation  of  passenger  and 
carrier  was  still  intact  when  she 
fell,  and  the  liability  of  the  street 
railroad  company  was  to  be  tested 
by  the  high  degree  of  care  required 
of  carriers  of  passengers,  Mac- 
Donald  V.  St.  Louis  Tran^t  Co.,  108 
Mo.  A.  374.  83  SW  1001. 

■afsty  of  plM*  for  gvtUnff  on 
board  or  alulitliic'  see  generally 
Infra  S  1340. 

88.  Conroy  v.  Boston  K\.  R.  Co., 
18S  Mass.  411,  74  NB  672;  Poland  v. 
United  Tract.  Co.,  107  App.  Dlv.  661. 
96  NVS  498:  ChattanooB»,  El.  R.  Co. 
V.  Boddy.  106  Tenn.  666,  B8  SW  646, 
61  LRA  886. 

[a]  At  terminus. — A  street  rall- 
road^s  duty  to  a  passenger  as  such 
ceases  where  the  passenger  has 
alighted  from  the  car  at  the  terminus 
of  Its  route,  has  proceeded  along  the 
car  to  Its  front,  and  has  started  to 
cross  the  track.  Poland  v.  United 
Tract.  Co.,  107  App.  Dir.  E61.  &6  NTS 

38.  Blrmlnrtiam  R..  etc.,  Co.  v. 
O'Brien,  186  Ala.  61T,  64  S  343. 

[a]  ninstraitioii. — Where  a  pas- 
senger on  a  street  car  stepped  oft  at 
her  destination  and  atarteo  to  cross 
the  track  behind  the  car,  when  her 
foot  caught  in  a  wire  attached  to 
the  car,  the  relation  of  passenger  and 
carrier  had  not  terminated.  Blrmtng- 


ham  R.,  etc..  Co.  v.  O'Brien,  185  Ala. 
617.  64  S  343. 

40.  White  V.  Lewiston,  etc.,  R. 
Co.,  107  Me.  412,  78  A  473. 

[a]  Under  statnte. — Under  Maine 
Priv.  and  8p.  L.  (1889)  c  528  99  3.  15, 
and  Rev.  St.,  c  63  9  26,  a  street  car 
company  is  liable  where  a  passenger 
alights  from  a  car  on  a  portion  of 
the  street  occupied  by  the  company's 
tracks  and  falls  over  a  grass  covered 
spur  track,  sustaining  injuries.  White 
V.  Lewiston,  etc.,  R.  Co.,  107  Me. 
412,  78  A  473. 

41.  Ga. — Central  R.  Co.  v.  Hender- 
son, 69  Ga,  715. 

Ind. — Cincinnati,  etc.,  R.  Co.  v. 
Carper,  112  Ind.  26.  IS  122,  14 

NE  35^  2  AmSR  144. 

Mass. — Hyama  v.  Boston  El,  R.  Co., 
216  Mass.  560.  104  NE  370  (leaving 
car  before  reaching  platform). 

Minn. — Flnnegan  v.  Chicago,  etc., 
R.  Co..  48  Minn.  878,  51  NW^  122,  16 
L.RA  399. 

N.  T. — Rellly  v.  New  York  City  R. 
Co..  46  Misc.  72,  91  NYS  819. 

Wash. — Leclaire  v.  Tacoma,  etc. 
R.  Co..  62  Wash.  167,  113  P  268. 

[a]  Leaving  a  train  a  short  dls- 
tanos  from  the  station  where  it  has 
been  stopped  for  some  purpose  other 
than  the  discharge  of  passengers, 
and  where  the  name  of  the  station 
has  not  been  called,  nor  any  express 
or  implied   Invitation  given   to  the 

fiassengers  to  leave  the  train  where 
t  then  stands,  and  continuing  the 
homeward  journey  on  foot,  termi- 
nates the  relation  of  passenger.  Buclt- 
ley  V.  Old  Colony  R.  Co.,  161  Mass. 
26.  36  NE  583. 

[b]  Where  a  person  enters  a 
wrong  train  as  a  passenger,  and  the 
conductor  stops  the  train,  not  at  a 
station,  in  order  that  the  passenger 
might  get  off  and  walk  along  the 
track  to  a  train  pointed  out  by  the 
conductor,  which  will  carry  him  to 
his  destination,  the  conduct  of  the 
passenger  In  availing  himself  of  this 
opportunity  being  voluntary,  he 
ceases  to  be  a  passenger  after  leav- 
ing the  train.  Cincinnati,  'etc.,  R. 
Co.  V.  Carper,  112  Ind.  26,  13  NE  122, 
14  NS  362,  2  AmSR  144;  Flnnegan 
V.  Chicago,  etc..  R.  Co..  48  Minn.  378, 
61  NW  122.  15  LRA  399  and  note. 

[cl  Where  pajwengors  on  aa  eleo- 
trio  railroad  are  entitled  to  be  car- 
ried to  their  destination  for  a  five 
cent  fare,  and  the  company  refuses 
to  carry  them  beyond  a  certain  point, 
when  they  voluntarily  leave  the  car 
in  which  they  are  riding,  they  cease 
to  be  passengers  and  can  become 
such  only  on  another  car  by  the  pay- 
ment of  another  fare.  Leclaire  v. 
Tacoma  R.,  etc.,  Co.,  62  Wash.  157, 
113  P  268. 

43.  Stuchly  V.  Chicago  City  R.  Co.. 
182  111.  A.  337;  Fornoff  v.  Columbia 
Taxicab  Co..  179  Mo.  620.  162  SW 
699;  Austin  v.  St.  Louis,  etc.,  R.  Co.. 

149  Mo.  A.  397,  130  SW  38B;  Seidman 
V.  New  York  R.  Co.,  S8  Misc.  53, 

150  NYS  678  (leaving  street  car  to 
submit  dispute  over  fare  to  in- 
spector). 

[a]  AsBlstlng  at  wreck. — A  pas- 
senger on  a  freight  train  who,  at  the 
request  of  the  conductor,  alights 
from  the  caboose  to  assist  in  the 
saving  of  property  endangered  by  a 
wreck  of  a  part  of  the  train  does  not 


thereby  cease  to  be  a  passenger,  and 
the  carrier  owes  him  the  duty  of  pro- 
tecting him  from  injury  while  alight- 
ing and  of  Informing  him  of  the 
dangers  of  his  act,  and,  where  the 
conductor  Invites  the  passenger  to 
leave  the  caboose  while  in  a  danger- 
ous position  known  to  him  and  un- 
known to  the  passenger,  and  the  pas- 
senger is  injured  in  consequence,  the 
carrier  is  liable.  Austin  v.  St. 
Louis,  etc.  R.  Co.,  149  Ho.  A.  197, 
130  SW  386. 

[b]  Tanloab  passenger. — Where  a 
passenger  in  the  taxicab  of  a  com- 
mon carrier  enters  a  saloon  to  pro- 
cure change  to  pay  the  chauffeur  for 
that  part  of  the  journey  which  has 
already  been  made,  the  relation  of 
carrier  and  passenger  still  exists,  the 
passenger  not  yet  having  reached  his 
destination.  FornofC  v.  Columbia 
Taxicab  Co..  179  Mo.  A.  620,  162  SW 
699. 

Temporarily  allghtiar  from  trala 
at  Intarmsdlats  station  see  Infra  S9 

1051,  1062. 

43.  Stop-oTsr  prlTUeg-ea  see  Infra 

99  1239-1243. 

44.  U.  S. — Alabama,  etc..  R.  Co. 
V.  Coggins,  88  Fed.  455,  32  CCA  1. 

Ala, — Central  of  Georgia  R.  Co.  v. 
Storra.  169  Ala.  361.  63  S  746;  Wat- 
son V.  Oxanna  Land  Co.,  92  Ala.  320. 
8  8  770. 

Ark. — St.  Lduls,  etc..  R.  Co.  v. 
Gloasup,  88  Ark.  226,  114  SW  247: 
Arkansas  Cent.  R.  Co.  v.  Bennett,  82 
Ark.  393,  102  SW  198. 

Iowa. — Gradert  v.  Chicago,  etc,  R. 
Co..  109  Iowa  647,  80  NW  669. 

Me, — State  v.  Grand  Trunk  R.  Co. 
of  Canada,  68  Me,  176.  4  AmR  258. 

Mass. — Tompkins  v.  Boston  EH.  R. 
Co.,  201  Mass.  114,  87  NE  488,  ISl 
AmSR  392,  20  LRANS  1063. 

Minn. — Lemery  v.  Great  Northern 
R.  Co.,  83  Minn,  47,  86  NW  908, 

Mo.— Harkless  v.  Chicago,  etc,  R. 
Co..  161  Mo.  A.  463.  132  SW  29, 

Nebr. — Chicago,  etc.,  R.  Co.  v, 
Sattler,  64  Nebr.  636,  90  NW  649.  97 
AmSR  666.  57  LRA  890. 

N.  Y. — Zeccardl  v.  Yonkers  R.  Co., 
190  N.  Y.  389,  83  NE  31,  17  LRANB 
770  [rev  113  App.  Dlv.  649,  99  NYS 
936];  Parsons  v.  New  York  Cent., 
etc.,  R.  Co.,  113  N.  Y.  356,  21  NB  14B. 
10  AmSR  450,  3  LRA  683  and  note. 

Or. — Dice  v.  Willamette  Transp. 
etc..  Co..  8  Or.  60.  34  AmR  576. 

Pa. — Walters  v.  Philadelphia,  etc, 
R.  Co.,  239  Pa.  492.  86  A  1021. 

Tex. — St.  LoTilB.  etc.,  R.  Co.  v. 
Fielder,  {Civ.  A.)  163  SW  606;  MIb- 
sourl.  etc..  R.  Co.  v.  Price,  48  Tex. 
Civ.  A.  210.  106  SW  700;  &t.  Louis 
Southwestern  R.  Co.  v.  Humphreys. 
26  Tex.  Civ.  A.  401.  62  SW  791. 

W.  Va. — Layne  v.  Chesapeake,  etc., 
R.  Co..  66  W.  Va.  607,  67  SB  1108.  - 

[a]  IlliutrKtloaa. — (1)  Where  a. 
passenger  train  has  stopped  at  a 
station,  passengers,  during  the  stop, 
may  walk  out  of  the  oar  In  which 
they  are  seated  on  to  the  station 

filatform.  or  over  the  car  platforms 
nto  another  car,  without  losing  their 
right  to  protection  aa  passengers. 
Ontral  of^  Oeorgla  R.  Co.  v.  Storrs. 
169  Ala.  361.  63  S  746.  (2)  A  streat 
car  passenger  riding  on  the  front 
vestibule  does  not,  by  stepping  ofT 
the  car  to  enable  some  ladies  to 
alight,   cease   to   be   a  passenger. 


For  later  oasM,  Mrftlopmeata  and  ohanfes  in  the  law  see  cumulative  Annotations,  Mune  title,  page  i 
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ing  of  refreshments,"  the  sending  or  the  receiving  of 
telegrams,**  or  for  the  purpose  of  exercising  by 
walking  up  and  down  the  platform,*'  or  even  from 
motives  of  curiosity.**  But  it  has  been  held  that  the 
passenger  should  not  go  out  of  sight,  or  out  of 
hearing  of  the  voice  which  gives  the  usual  loud  and 
distinct  notice  for  all  passengers  to  get  aboard.*" 
Where  there  is  no  intention  to  rotiim;  stop-over. 
But  by  leaving  the  train  before  he  has  arrived  at 
the  point  to  which  his  ticket  entitles  him  to  ride, 
with  no  intention  of  resuming  the  journey  on  the 
same  train  at  that  time,  a  passenger  voluntarily 
terminates  his  contract  with  the  company  to  carry 
him  to  such  point,'"  as  by  stopping  over  at  an  inter- 
mediate'^ or  way"^  station  on  a  ti^et  for  a  oontinti- 


ous  passage  only  between  two  points,  unless  the 
stop-over  is  caused  without  any  faxdt  on  the  part 
of  the  passenger,"  or  unless  it  is  made  nnder  a  con- 
tract permitting  him  so  to  do.** 

Not  at  regnlar  stopping  place.  Where  a  passen- 
ger temporarily  leaves  the  oar  at  a  place  not  a 
regnlar  stopping  place,  he,  for  the  time,  surrenders 
his  relation  as  a  passenger,^''  unless  he  so  leaves  the 
car  on  the  express  or  implied  invitation  of  the  com- 
pany for  some  necessary  purpose  incident  to  the 
journey,"  such  as  for  the  purpose  of  going  around 
a  wreck,  washout,  or  other  obstruction,  and  taking 
another  train  or  ear."'  One  who  leaves  a  car  for 
the  purpose  of  avoiding  a  collision  does  not  lose 
his  rig^t  to  protection  as  a  passenger.^ 


Tompkins  v.  Boston  EI.  R.  Co.,  201 
Mass.  114.  87  NK  488,  131  AmSR  292. 
20  L.RANS  1063. 

[b]  ObUnUon  to   hold  tnla^ 

When  nearmg  an  intermediate  sta- 
tion a  passenger  asked  the  conductor 
how  long  the  traJn  would  stop  at 
that  station,  and  he  answered,  '^ve 
minutes,"  and  on  the  arrival  of  the 
train  at  the  station  the  passenser 
left  the  cars  to  inquire  after  some 
business  matter,  and  had  gone  but  a 
few  steps  when  he  heard  the  train 
start,  and  in  attempting-  to  get  on  It 
while  In  motion  he  wa»  thrown  down 
and  Injured,  and  it  seems  that  the 
train  started  in  much  less  time  than 
Ave  minutes,  the  answer  of  the  con- 
ductor that  the  train  would  wait 
Ave  minutes  created  no  obligation  to 
hold  the  train  that  length  of  time. 
Missouri  Pac.  R,  Co.  v.  Foreman,  73 
Tex.  311,  11  SW  326,  15  AmSR  785. 

[c]  DroTsr.— One  who  rides  on  a 
freight  train  in  charge  of  stock  Is 
entitled,  to  alight  at  proper  stopping 
places  to  look  after  the  stock.  In- 
termatlonal,  etc.,  R.  Co.  v.  Downing, 
16  Tex.  Civ.  A.  643,  41  SW  190. 

[d]  At  switch,  traok  nsar  station. 
—  (1)  A  passenger  may  alight,  from 
motives  of  business  or  curiosity, 
from  a  train  on  which  he  Is  riding, 
at  a  switch  track  near  an  Inter- 
mediate station,  where  the  train 
stops  in  order  to  permit  another  train 
to  pass,  without  losing  his  status 
and  rights  as  a  passenger.  Texas 
Midland  R.  Co.  v.  Ellison,  39  Tex. 
Civ.  A.  172,  87  SW  213.  (2)  A  pas- 
senger on  a  freight  train  does  not 
lose  his  character  as  a  passenger  by 
leaving  the  train  to  talk  with  an  ac- 
quaintance during  the  time  cars  are 
being  switched  at  a  station.  Ar- 
kansas Cent.  R.  Co.  v.  Bennett,  83 
Ark.  393,  102  SW  198. 

[e]  A.  passenffer  traveUnC'  on  a 
vtcamboat  has  a  right  to  go  ashore 
at  any  point  where  such  boat  may 
land,  before  arriving  at  his  destina- 
tion, without  forfeiting  his  rights  as 
a  passenger  to  safe  ingress  and 
egress.  Dice  v.  Willamette  Transp., 
etc.,  Co.,  8  Or.  60  34  AmR  576. 

45.  U.  S. — Alabama,  etc.,  R.  Co. 
V.  Cogglns,  88  Fed.  455,  32  CCA  1. 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Glossup,  88  Ark.  225,  114  SW  247. 

Colo, — Atchison,  etc.,  R.  Co.  v. 
Shean,  18  Colo.  368,  33  P  108,  20  LRA 
729. 

Mass. — Dodge  v.  Boston,  etc.,  3S. 
Co.,  148  Mass.  207,  19  NE  273.  12  Am 
SH  541,  2  LRA  83  and  note. 

Tex. — Missouri,  etc..  R,  Co,  v. 
Price,  48  Tex.  Civ.  A.  210, 106  SW  700. 

[  a  1  At  ref raslimeiit  and  eating 
stations . — A  passenger  on  a  steam- 
boat may  properly  go  ashore  at  a 
landing  to  get  a  meal,  and  he  re- 
mains a  passenger  during  his  egress 
from  the  boat.  Dodge  v.  Boston,  etc., 
SS.  Co..  148  Mass.  207.  19  NG  373, 
12  AmSR  541.  2  LRA  S3. 

46.  Alabama,  etc.,  R.  Co.  v. 
Coggins.  88  Fed.  4S5.  82  CCA  1. 

47.  U.  S. — Alabama,  etc.,  R.  Co.  v. 
CogKlns,  88  Fed.  465.  32  CCA  1. 

Ai*. — Central  of  Georgia  R.  Co.  v. 
Storrs,  169  Ala.  361.  63  S  746. 

Ark. — St.  Louis,  etc..  R.  Co.  v. 
Olossnp,  88  Ark.  S25.  114  SW  247. 


Ind. — Jeffersonville,  etc.,  R.  Co.  v. 
Riley,  39  Ind.  568. 

Iowa. — Gannon  v.  Chicago,  etc.,  R. 
Co.,  141  Iowa  37,  117  NW  966. 

W.  Va- — Layne  v.  Chesapeake,  etc., 
R.  Co..  66  W.  Va.  607.  67  SB  1103. 

[a]  As  »  passenffsr  ha  has  the 
vlfht  to  stand  or  walk  on  the  plat- 
forms provided  at  stations  for  the 
convenience  of  passengers  while  the 
train  Is  stopping  for  refreshments, 
and  In  a  street  alongside  of  the 
track  and  platforms.  JeRersonvllle, 
etc.  R.  Co.  V.  Riley.  39  Ind.  B68. 

4B.  Layne  v.  Chesapeake,  etc.,  R. 
Co..  66  W.  Va.  607,  67  SB  1108. 

King  V.  Central  of  Georgia  R. 
Co..  107  Ga.  754.  38  SE  839;  State  v. 
Grand  Trunk  R.  Co.  of  Canada,  68 
Me.  176,  4  AmR  268. 

[a]  Oolng"  to  hoteL — ^A  passenger 
who  alights  at  a  station,  leaves  the 
premises  of  the  railroad  company, 
and  goes  to  a  hotel  ceases  to  stand 
in  the  relation  of  passenger  to  the 
company,  and  the  relation  can  be 
resumed  only  when  be  again  enters 
the  station  grounds  for  the  purpose 
of  taking  the  train.  King  v.  Central 
of  Georgia  R.  Co..  107  Ga.  764.  3S 
SE  839. 

60.  Drew  v.  Central  Pac.  R.  Co., 
61  Cal.  426. 

61.  U.  a. —  Roberts  v.  Koehler,  SO 
Fed.  94. 

Iowa. — Stone  v.  Chicago,  etc.,  R. 
Co.,  47  Iowa  82,  29  AmR  468. 
Md. — Johnson  v,  PhUadslpbla,  etc., 

R.  Co,,  68  Md.  106. 

Mass. — Johnson  v.  Boston,  etc.,  R. 
Co.,  125  Mass.  76;  Cheney  v,  Boston, 
etc.,  R.  Co.,  11  Mete.  121,  45  AmD 
190  and  note. 

Minn. — Wyman  v.  Northern  Pac.  R. 
Co.,  34  Minn.  210,  26  NW  349. 

Mo. — Walker  v.  Wabash,  etc.,  R- 
Co..  15  Mo.  A.  333. 

N.  H. — Johnson  v.  Concord  R. 
Corp..  48  N.  H.  213,  88  AmD  199. 

N.  J. — Petrie  v.  Pennsylvania  R. 
Co.,  42  N.  J.  L.  449;  State  V.  Over- 
ton, 24  N.  J.  L.  435,  61  AmD  671. 

N.  Y. — Hamilton  v.  New  York 
Cent.  R.  Co.,  61  N.  Y.  100;  Terry  v. 
Flushing,  etc.,  R.  Oo„  13  Hun  369; 
Gale  V.  Delaware,  etc.,  R  Co..  7  Hun 
670;  Beebe  v.  Ayres,  28  Barb.  276; 
Dunphy  v.  Erie  R.  Co.,  42  N.  Y. 
Super.  128. 

Oh.— Hatten  v.  R.  Co.,  39  Oh.  St. 
375;  Cleveland,  etc.,  R.  Co.  v.  Bar- 
tram,  11  Oh.  St.  457. 

Pa. — Vankirk  v.  Pennsylvania  R. 
Co..  76  Pa.  66,  18  AmR  404:  Oil 
Greek,  etc.,  R.  Co.  v.  Clark,  72  Pa. 
231;  Dietrich  v.  Pennsylvania  R.  Co.. 
71  Pa.  432,  10  AmR  711. 

Tex. — Gulf,  etc..  R.  Co.  v,  Henry, 
84  Tex.  678.  19  SW  870,  1«  LRA  318; 
Breen  v.  Texas,  etc.,  R.  Co.,  50  Toi. 
48. 

Vt.— Shedd  V.  Troy,  etc,  R.  Co..  40 
Vt.  88. 

Ont. — Brlggs  v.  Grand  Trunk  R. 
Co,,  24  U.  C.  Q.  B.  510;  Craig  v.  Great 
Western  R.  Co..  24  U.  C.  Q.  B.  604. 

63.  McClure  v.  Philadelphia,  etc, 
R.  Co.,  34  Md.  532.  6  AmR  346;  State 
v.  Overton,  24  N.  J.  L.  435,  61  AmD 
671. 

53,    Gulf,  etc,  R.  Co.  v.  Henry.  64 
T«c.  C78.  19  SW  87«,  16  LRA  SIS. 
[a]  Thorn,    cases    may   arise  In 


which  by  accident,  misfortune,  fault 
of  the  carrier,  or  the  misconduct  of 
the  employees  of  a  carrier  of  pas- 
sengers, continuous  transit  may  be 
Interrupted  without  fault  on  the  part 
of  the  passenger,  and  in  such  cases 
the  passenger  may  be  entitled  to  re- 
sume his  Journey,  and  to  be  trans- 
ported as  though  no  Interruption  had 
occurred.  Gulf,  etc,  R,  Co,  v.  Henry, 
84  Tex.  678,  19  SW  870,  16  LRA  318. 

M.  New  York,  etc.,  R.  Co.  v.  Win- 
ter, 143  U.  S.  60,  12  act  366,  36  L. 
ed.  71;  Cherry  v.  Kansas  City,  etc, 
R.  Co..  52  Mo.  A.  499;  Tarbell  v. 
Northern  Cent.  R.  Co.,  24  Hun  (N. 
y.)  61;  Beebe  v.  Ayres,  28  Barb. 
(N.  Y.J  275:  Dietrich  v.  Pennsylvania 
R.  Co..  71  Pa.  432.  10  AmR  711. 

Stop-over  prlTUeffM  nuMaUy  seo 
Infra  H  1239-1243. 

66.  State  v.  Grand  Trunk  R.  Co. 
of  Canada,  58  Me.  176.  4  AmR  268: 
Lemery  v.  Great  Northern  R.  Co.,  83 
Minn.  47.  86  NW  908;  Chicago,  etc., 
R.  Co.  V.  Sattler,  64  Nebr.  636.  90 
NW  649.  97  AmSR  666,  67  LRA  890. 

[a]  Wlisre  »  tatrongh  passenger 
on  a  thronffb  train,  which  does  not 
stop  at  Intermediate  stations  to  re- 
ceive or  discharge  passengers,  leaves 
such  train  without  the  knowledge, 
consent,  or  Invitation  of  the  com- 
pany, at  an  Intermediate  station  at 
which  the  train  stops  for  some  pur- 
pose Incident  to  Its  operation  and 
management  only,  he  abandons  for 
the  time  being  his  relation  as  a  pas- 
senger and  assumes  all  risks  fncl.. 
dent  to  his  movements.  Lemery  v. 
Great  Northern  R.  Co.,  83  Minn.  47, 
86  NW  908;  De  Kay  v.  Chicago,  etc., 
R.  Co.,  41  Minn.  178,  43  NW  182,  16 
AmSR  687,  4  LRA  632. 

66.  Chicago,  etc,  R.  Co.  v.  Sattler, 
64  Nebr.  636,  90  NW  649,  97  AmSR 
666,   67   LRA  890. 

67.  Dwinelle  v.  New  York  Cent., 
etc..  R.  Co.,  120  N.  Y.  117,  24  NE  819, 
17  AmR  611,  8  LRA  224  frev  46  Hun 
1391:  Bugge  V.  Seattle  Electric  Co., 
54  Wash.  483,  103  P  824;  Klllmyer  v. 
Wheeling  Tract.  Oo.,  72  W.  Va.  148, 
77  SE  908.  48  LRANS  683  and  note; 
Conroy  v.  Chicago,  etc.,  R.  Co..  »« 
Wis.  243.  70  NW  486,  88  LRA  419. 

[a]  AUgbtlnff  iMoanse  of  wreck 
on  traok  uisML — ^When  a  Journey  Is 
Interrupted  by  a  wreck  on  the  track 
ahead,  the  passengers  who  alight 
from  the  train,  under  the  direction 
of  the  company's  servants,  for  the 
purpose  of  going  around  the  wreck 
to  continue  the  Journey  on  another 
train,  remain  passengers  while  mak- 
ing the  transfer  and  waiting  for  the 
train.  Conroy  v.  Chicago.  «tc.  R. 
Co.,  96  Wis.  248,  70  NWlsS,  88  LRA 
419. 

[b]  Where  an  obstrtutlon  in- 
vents the  farther  passage  of  a  street 

oar,  and  another  Is  substituted  by 
the  carrier,  the  carrier's  duty  to  care 
for  the  safety  of  its  passengers  con- 
tlnues  while  one  with  ordinary  care 
Is  attempting  to  reach  the  substi- 
tuted car.  Klllmyer  v.  Wheeling 
Tract.  Co..  72  W.  Va.  148.  77  SE  908\ 
48  LRANS  683  and  note  [quot  Cyc], 

68.  Gradert  v.  Chicago,  etc..  R 
Co.,  109  Iowa  S47.  80  NW  569;  Toledo 
Cons.  St  R.  Co.  V.  Fuller.  17  Oh.  Clr. 
Ct.  562,  »  Oh.  Clr.  pmfi.  128. 
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[§§  1052-1053 


[$1062j  (b)  At  Traiuf «  StatloxL  While  irans- 
fening  from  one  train  or  car  to  another  and  while 
waiting  at  a  transfer  point  for  the  purpose  of  con- 
tinuing the  journey,  under  a  ticket  entitling  the 
passenger  so  to  do,  the  relation  of  cfurier  and  pas- 
senger continues,"  as  while  transferring  froAi  one 
street  car  to  another."  Bat  where  a  person  desires 
to  travel  to  a  certain  point  on  a  designated 
train  which  does  not  stop  at  such  point,  and  at  the 
suggestion  of  the  agent  buys  a  ticket  to  an  intei^ 
mediate  point,  and  arrives  there  in  the  evening,  and 
later  takes  the  early  morning  train  to  his  destina- 
tion, he  is  not  a  through  passenger."* 

[$  1053]   E.  Ihnployees  of  Others;  Special  Call- 


ings on  Trains.  Persons  engaged  in  occupations 
involving  their  transportation  on  passenger  trains, 
and  not  employees  of  the  railroad  eompanyr  but 
carried  under  special  contracts  with  the  company, 
have  been  held  to  be  entitled  to  the  rights  of  pas- 
sengers.^ And  one  is  not  deprived  of  the  protec- 
tion due  a  passenger  when  carried  on  a  passenger 
train  by  arrangement  with  the  railroad  company, 
by  the  fact  that  he  is  there  for  the  purpose  of  trans- 
acting some  business  or  of  carrying  on  some  occu- 
pation with  the  consent  of  the  oompai^;"  but  this 
does  not  apply  to  one  who  is  allowed  such  a  privi- 
ly by  mere  sufferance  or  permission.'*  Thus  a 
newspaper  peddler  on  a  train  or  a  street  ear  by 


69.  U.  S. — Chicago,  etc..  R.  Co.  v. 
Stephens,  218  Fed.  636,  134  CCA  263. 

Conn. — Baldwin  v.  Fair  Haven, 
etc..  R  Co.,  68  Conn.  567.  37  A  418. 

Qa. — Riley  v,  Wrishtaville,  etc, 
R.  Co.,  133  Ga.  413,  66  SE  890.  24 
LRANS  379.  18  AnnCaa  208. 

in. — Chicago,  etc.,  R.  Co.  v.  Win- 
ters, 175  111.  293,  51  NE  901. 

Me. — KniRht  V.  Portland,  etc.,  R. 
Co.,  66  He.  234,  96  AmD  449  (trans- 
ferring from  train  to  boat). 

Hd, — Baltimore,  etc.,  R.  Co.  v. 
State,  80  Md.  449. 

MaSB. — MlUett  T.  New  York,  etc., 
A.  Co.,  211  Mau.  486.  98  NE  &74. 

Mo.— Wood  v.  Metropolitan  R.  Co., 
181  Mo.  433.  81  SW  162. 

N.  J. — Walter  v.  Jersey  City,  etc. 
St  R.  Co..  71  N.  J.  L.  356.  59  A  14. 

N.  C— Bullock  T.  Atlantic  Coaat 
Line  R.  Co.,  152  N.  C.  86,  67  SB  60: 
Clark  T.  Durham  Tract.  Co.,  138  N. 
C.  77.  EO  SE  518,  107  AmSR  626. 

Tex. — St.  Louis  Southwestern  R. 
Co.  V.  Foster.  (Civ.  A.)  112  SW  797; 
St.  Louis  Southwestern  B.  Co.  v. 
Griffith,  12  Tex.  Civ.  A.  631,  S6  SW  741. 

Wash. — ^Blomsness  t.  Punt  Sound 
Electric  R.  Co..  47  Wash.  620,  92  P 
414,  17  LRANS  763. 

[a1  OooupjrlBff  waltlaff  zoofli* — 
(I)  ThrouKh  passengers  with  small 
children,  stopping  at  a  Junction  sta- 
tion four  hours  for  a  necessary 
change  of  cars,  on  a  rainy,  cool 
night,  have  the  risht  to  occupy  the 
waiting  room  until  the  arrival  of 
their  train,  and,  for  expelling  them 
therefrom,  the  company  Is  just  as 
liable  as  if  they  had  been  ejected 
from  a  train.  St.  Louis  Southwest- 
ern R.  Co.  V.  Foster,  (Tex.  Civ.  A.) 
112  SW  797.  799  [clt  Cyc].  (2) 
Where  the  holder  of  a  through  ticket 
reached  the  Junction  point  of  de- 
fendant's road  and  another  railroad 
at  midnight,  in  ignorance  that  de- 
fendant's train,  scheduled  to  leave 
that  point  at  three  twenty-five  A  M. 
had  been  withdrawn  because  of  high 
water,  and  not  having  sufficient 
money  to  pay  the  expense  of  going 
to  a  hotel,  in  addition  to  the  expense 
of  the  return  trip  made  necessary  by 
the  withdrawal  of  such  train,  and 
being  unable,  until  morning,  to  clear 
up  conflicting  statements  as  to  trains 
for  her  destination,  remained  until 
nine  o'clock  the  next  morning  In  the 
depot  which  was  cold  and  flUhy,  and 
where  she  was  frightened  by  the  con- 
duct of  a  drunken  man,  it  was  a 
question  for  the  Jury  whether  she 
was  Justified  In  remaining  In  the 
depot  for  the  rest  of  the  night;  and 
it  could  not  be  said  as  a  matter  of 
law  that  she  was  not  a  passenger 
when  she  entered  the  depot,  or  tnat 
she  lost  her  rights  in  that  respect 
by  staying  there  too  long.  Chicago, 
etc.,  R.  Co.  V.  Stephens,  218  Fed.  536, 
134  CCA  263. 

60.  Colo. — Colorado  Springs,  etc.. 
R.  Co.  V.  Petit.  37  Colo.  326,  86  P  121. 

Ga. — Valdosta  St.  B.  Co.  v.  Penn. 
11  Qa.  A.  586.  75  SE  981. 

Ind. — Citizens*  St.  R.  Co.  v.  Merl, 
134  Ind.  609,  33  NE  1014. 

Kan. — Koran  v.  Metropolitan  St.  R. 
Co..  85  Kan.  707,  118  P  876. 

Mich. — Wilson  V.  Detroit  United  R. 
Co..  167  Mich.  107.  118,  132  NW  762 
Iclt  Cyc]. 


N.  J.— Whllt  V.  State  Public  Serv- 
ice Corp.,  76  N.  J.  L.  729,  72  A  480, 
74  A  568. 

N.  Y.— Miller  V.  Brooklyn  Heists 
R.  Co.,  124  App.  Dlv.  637,  108  NYS 
960. 

Pa. — Keator  v.  Scrantoh  Traction 
Co.,  191  Pa.  102.  43  A  86.  71  AmSR 
758.  44  LRA  546. 

[a]  niostrationa. — (l)  Where  a 
passenger  on  a  street  car  was  com- 

fetled  to  alight,  in  order  to  transfer 
rom  one  car  to  another  over  a  place 
where  the  track  was  being  repaired, 
the  relation  of  carrier  and  passenger 
continued  to  exist  while  such  passen- 
ger was  passing  from  one  car  to  an- 
other, so  as  to  require  defendant  to 
exercise  reasonable  care  to  have  the 
w&y  In  a  reasonably  safe  condition. 
Colorado  Springs,  etc.,  R.  Co.  v. 
Petit.  37  Colo.  329,  86  P  121.  <2) 
Where  a  passenger  on  a  crowded 
street  car  alighted  from  the  front 

Slatfonn  at  a  transfer  point  to  go  to 
le  rear  platform,  where  the  con- 
ductor was  standing.  In  order  to  pro- 
cure a  transfer,  he  did  not  lose  his 
status  as  a  passenger,  defeating  re- 
covery from  the  company  for  an  as- 
sault by  the  motorman  and  the  con- 
ductor. Miller  T.  Brooklyn  Heights 
R.  Co.,  124  App.  Div.  537,  108  NTS 
960. 

[b]  Waiting  in  oar. — A  passenger 
on  a  street  car  who  has  not  reached 
his  destination,  and  who  must  change 
from  one  car  to  another,  and  is 
permitted  to  remain  In  the  first  car 
while  waiting  the  arrival  of  the  con- 
necting car,  IS  still  apassenger.  Val- 
dosta St.  R.  Co.  V.  Fenn.  11  Ga.  A. 
686.  76  SE  984. 

61.  Barnett  t.  Minneapolis,  etc., 
R.  Co.,  123  Miim.  IBS,  143  NW  26S, 

48  LRANS  262. 

09>  Ala. — McCauley  v.  Tennessee 
Coal,  etc..  Co. ,  93  Ala.  366,  9  S 
611. 

Ga. — Gregory  v.  Georgia  Granite 
R.  Co.,  132  Ga.  587,  64  SE  686. 

Mo. — Kansas  City,  etc..  R.  Co.  v. 
Southern  R.  News  Co.,  161  Uo.  373. 
62  SW  206,  74  AmSR  645,  46  LRA 
380.  , 

Or. — Gray  v.  Q)lumbia  Cent  R.  Co.. 

49  Or.  18,  88  P  297. 

Pa. — Cumberland  Valley  R.  Co.  v. 
Myers,  55  Pa.  288.  But  see  Small- 
wood  V.  Baltimore,  etc.,  R.  CO.,  31 
Pa.  Co.  561  (news  agent  on  train  held 
not  to  be  a  passenger). 

Tex. — Trinity  Valley  R.  CO.  V. 
Stewart,  (Civ.  A.)  62  SW  1086. 

Ont. — Torpy  v.  Grand  Trunk  R. 
Co.,  20  U.  C.  Q.  B.  446, 

[a]    Employee    of   Inmlier  eoa- 

?any. — Where  by  arrangement  be- 
ween  a  lumber  company  and  a  rail- 
road company  the  latter  agrees  to 
carry  the  employees  of  the  former  to 
and  from  work,  an  employee  thus 
riding  is  a  passenger.  Central  of 
Georgia  R.  Co.  v.  Besslnger,  17  Ga. 
A.  617,  87  SE  920:  Trinity  Valley  R. 
Co.  v.  Stewart,  (Tex.  Civ.  A.)  62  SW 
1086. 

[b1  The  conductor  of  pnvate 
frelffht  oars,  not  in  the  employ  of  the 
railroad  company.  Is  not  considered 
as  a  servant;  he  Is  a  passenger. 
Cumberland  Valley  R.  Co.  V.  Myers. 
55  Pa.  288. 

[c]  SerraJit  of  railroad  oontrac- 


tOTiF— (1)  One  Is  not  lawfully  on  the 
ears  with  the  consent  of  the  com- 
pany, where  It  appears  that  he  Is  a 
servant  and  workman  employed  by 
certain  contractors  In  ballasting  de- 
fendants' railroad:  that  in  perform- 
ing such  work  certain  cars  and  en- 
gines, under  the  guidance  and  man- 
agement of  defendants'  servants,  are 
used  for  the  transporting  of  mate- 
rials; and  that  during  the  time  he  is 
such  workman,  being  carried,  by  per- 
mteslon  of  the  conaactor.  from  his 
place  of  work  to  his  home,  by  the 
negligent  management  of  the  train 
he  sustained  certain  personal  inju- 
ries, and  where  it  appeara,  In  addi- 
tion, that  defendants  are  bound  by 
their  contract  only  to  provide  an  en- 
gine and  platform  cars  for  carrying 
materials,  not  for  the  carrying  of 
the  contractors'  workmen.  Sheer- 
man  v.  Toronto,  etc.,  R.  Co.,  34  U.  C. 
Q.  B.  451;  Graham  v.  Toronto,  etc.. 
R.  Co.,  28  U.  C.  C.  P.  641.  (2)  Under 
exactly  similar  circumstances,  plain- 
tiff, a  servant  In  the  employ  of  a 
contractor  with  defendants  for  keep- 
ing their  railroad  In  repair,  was  held 
to  occupy  the  position  of  a  passen- 
ger, for  the  reason  that  it  appeared 
that  he  was  carried  for  a  consider- 
ation under  a  contract  to  that  effect. 
Torpy  V.  Grand  Trunk  R.  Co..  20  U. 
C.  Q.  B.  446.  (3)  A  person  in  the 
service  of  a  contractor  engaged  In 
getting  out  timbers  for  a  railroad, 
who  with  his  fellow  workmen  rides 
on  a  train  which  Is  intended  only  for 
the  use  of  the  rullroad  employees, 
knowing  that  no  other  persona  are 
allowed  to  ride  on  It  without  the 
consent  of  the  superintendent,  pay- 
ing no  fare,  but  using  the  train  as 
an  accommodation  in  going  to  and 
returning  from  his  work.  Is  not  to 
be  regarded  as  a  passenger;  nor  can 
he  be  regarded  as  a  mere  trespasser 
when  It  is  shown  that  the  workmen 
BO  used  the  train  for  several  months, 
with  the  knowledge  of  the  conductor 
and  without  objection  from  him. 
McCauley  v.  Tennessee  Coal,  etc., 
Co.,  93  Ala.  356.  9  S  611. 

[d]  An  employee  of  a  stone  dnarry 
company,  who  has  no  connection  with 
the  operation  of  the  train  while  being 
transported  to  and  from  work  is  a 
passenger  of  the  railroad  company 
over  Tt'hose  track  the  train  is  oper- 
ated by  the  quarry  company  with 
the  railroad  company's  consent. 
Gregory  v.  Georgia  Granite  R.  Co., 
1Z2  Ga.  587.  64  SE  686. 

63.  Yeomans  v.  Contra  Costs. 
Steam  Nav.  Co.,  44  Cal.  71;  Common- 
wealth V.  Vermont,  etc.,  R.  Co..  108 
Mass.  7,  11  AmR  301;  Alexander  v. 
Toronto,  etc.,  R.  Co.,  33  U.  C.  Q.  B. 
474. 

64.  Chicago,  etc..  B.  Co.  v.  Morran, 
117  111.  A.  42. 

[a]   anq^loTee  of   lomlMr  eom- 

pany.^ — ^Where  the  facts  show  the  ab- 
sence of  a  contract  of  carriagv  r*- 
quirlng  the  exercise  of  care  due 
from  a  carrier  to  a  passmger.  and 
an  employee  of  a  lumber  company 
whose  lumber  is  being  loaded  ana 
carried  by  the  railroad  company 
rides  In  an  empty  car^  merely  by 
consent  and  permission  of  the  con- 
ductor, he  is  not  a  passenger  In  the 
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sufferance  or  permission  merely  to  ply  his  trade  ia 
not  a  passenger,  but  only  a  licensee."  Where  a 
railroad  company  simply  furnishes  the  motive  power 
for  a  special  train,  having  no  control  over  the  man- 
agement of  the  train  its^f,  the  company  is  not  so 
related  to  persona  riding  on  the  train  as  to  be 
charged  with  the  duty  of  their  protection  as  pas- 
sengers." Where  an  employee  of  another  rides  on  a 
train  in  violation  of  an  express  rule  of  the  company 
forbidding;  hiin  so  to  do,  of  which  rule  he  has  knowl- 
edge, he  is  a  trespasser.*^ 

A  sarrant  of  a  aleeping  car  company  who  is  given 
free  transportation  by  a  railroad  company  by  the 
terms  of  an  existing  contract  between  the  two  com- " 
panies  has  been  held  not  to  be  a  passenger  of  the 
railroad  company  on  whose  line  he  runs,  in  any 
such  sense  as  to  require  of  it  the  highest  degree 


ordinary  sense  of  the  term,  although 
not  a  trespasser  on  the  train.  Ora- 
dln  V.  St.  Paul,  etc.,  R.  Co.,  30  Minn. 
217.  14  NW  881. 

as.  Chicago,  etc.,  R.  Co.  v.  Moran, 
117  111.  A.  42;  Rosenkovitz  v.  United 
R..  etc.,  Co.,  108  Ma.  306.  70  A  108; 
Barry  v.  Union  R.  Co.,  105  App.  Dlv. 
620.  94  NTS  449;  Blackmore  v.  To- 
ronto St.  R.  Co.,  38  U.  C.  Q.  B.  172. 

[a]  A  newiDor,  entering  a  street 
car  for  the  purpose  of  sellmg  papers 
and  without  paying  fare.  Is  not  a 

fiaasenger  but  a  mere  licensee  or 
respasser.  Rosenkovlts  v.  United 
R.,  etc.,  Co.,  108  Md.  30fi.  70  A  108; 
Barry  v.  Union  R.  Co.,  106  App.  Dlv. 
620,  94  NTS  449. 

66.  Clough  V.  Grand  Trunk  West- 
ern R.  Co.,  166  Fed.  81,  85  CCA  1.  11 
LRANS  44G;  Robertson  v.  Old  Colony 
R.  Co.,  166  Mass.  525,  31  NE  650,  32 
AmSR  482;  Galveston,  etc.,  R.  Co.  v. 
Parsley,  6  Tex.  Civ.  A.  150,  26  SW 
64. 

[a]  A  olrcas  employ**!  riding  In 
a  car  'belongtiiff  to  bis  «tnplo7«ra 

who  had  contracted  with  the  railroad 
company  for  motive  power,  the  use 
of  Its  tracks,  and  trainmen,  under  a 
contract  exempting  the  company 
from  liability  for  Injuries  to  any 
person  using  the  train  from  any 
cause  whatever,  has  been  held  not 
to  be  a  passenger.  Clough  v.  Grand 
Trunk  western  R.  Co.,  155  Fed.  81, 
85  CCA  1.  11  LRANS  446. 

[b]  Omrrriag  soUUen.^ — Where  a 
railroad  company  furnishes  a  spe- 
cial train,  manned  with  Its  own 
crew,  for  the  purpose  of  transport- 
ing a  company  or  soldiers,  the  sol- 
diers occupy  to  the  railroad  comoany 
the  relation  of  passengers.  GaK'ea- 
ton,  etc.,  B.  Co.  v.  Parsley,  6  Tex. 
Civ.  A.  160,  25  SW  64. 

67.  Prescott.  etc..  R.  Co.  v.  Hop- 
kins, 122  Ark.  168,  132  S-W  661. 

[a3  Emplor**  of  imnliar  com- 
pany.— ^Where  a  lumber  company 
and  a  subsidiary  railroad  company 
had  passed  rules  forbidding  em- 
ployees of  the  lumber  company  to 
use  the  trains  for  their  own  beneflt, 
and  an  employee  knew  that  fact,  he 
was  a  trespasser  when  riding  on  a 
train.  Prescott.  etc..  R.  Co,  v.  Hop- 
kins, 122  Ark.  168,  182  SW  6S1. 

68.  Denver,  etc.,  R.  Co.  v.  Whan. 
39  Colo.  230,  89  P  39,  11  LRANS  432, 
12  AnnCas  732:  Hughson  v.  Rich- 
mond, etc..  R.  Co..  2  App.  (D.  C.)  98. 

[a]  A  al**plnff  car  oonanotor  has 
been  held  not  to  be  a  passenger  of 
the  railroad  company.  Denver,  etc., 
R.  Co.  V.  Whan,  39  Colo.  230.  89  P  89, 
11  LRANS  432,  12  AnnCas  732. 

ea.  Jones  V.  St.  Louts  Southwest- 
ern, etc..  R.  Co..  125  Mo.  6G6.  28  SW 
S83,  46  AmSR  514.  26  LRA  718;  Mur- 
ray V.  Philadelphia,  etc..  R.  Co..  249 
Pa.  126.  94  A  55S:  Coleman  v.  Penn- 
sylvania R.  Co..  242  Pa.  304,  89  A  87, 
50  LRANS  432.  AnnCasl915B  529. 
But  «ee  Lewis  v.  Pennsvlvanla  R. 
Co..  220  Pa.  317.  69  A  821.  18  LRANS 
279.  13  AnnCas  1142  (holding  that 
one  not  In  the  emplovment  of  a  rail- 
road company,  but  using  Its  facilities 
under  a  contract  between  the  rail- 
road company  and  his  employer,  the 


Pullman  car  company,  which  sim- 
ply permits  his  carriage  for  and  in 
connection  with  the  business  of  his 
employer  conducted  on  the  railroad, 
Is  not  a  passenger,  but  a  fellow 
servant  of  the  trainmen,  under  Act 
April  4,  1868  [P.  L.  58]). 

[a]  niutnttlon. — Plaintiff,  at  the 
time  of  the  Injury  complained  of, 
was  in  the  general  employment  of 
the  Pullman  palace  car  company  as 
a  car  porter,  by  virtue  of  a  contract 
between  him  and  the  said  company, 
by  which,  among  other  things,  it  was 
stipulated  that  In  consideration  of 
said  employment  he  undertook  and 
bound  himself  to  obey  all  rules  and 
regulations  of  the  transportation 
company  made  for  the  government 
of  their  own  employees,  over  whose 
line  the  cars  of  the  Pullman  com- 
pany might  operate,  while  said  por- 
ter was  traveling  over  said  line  In 
the  employment  and  service  of  the 
Pullman  company.  There  was  In 
force  at  the  time  of  the  Injury  to 
plaintiff  a  contract  between  the  Pull- 
man company  and  defendant,  by  the 
terms  of  which  the  Pullman  com- 
pany agreed  to  furnish  sleeping  and 
parlor  cars,  to  be  used  by  the  rail- 
way company  for  the  transportation 
of  pstssengers,  the  Pullman  company 
agreeing  to  furnish  at  its  own  cost 
one  or  more  employees  on  each  car, 
whose  duty  It  should  be  to  collect 
fares  for  the  accommodation  fur- 
nished in  eald  car,  and  arenerally  to 
wait  upon  passengers  utereln  and 

frovtde  for  uiair  comfort  The  con- 
ract  between  the  Pullman  company 
and  the  railway  company  also  pro- 
vided that  the  employees  of  the  Pull- 
man company  should  be  governed  by 
and  subject  to  the  rules  and  regula- 
tions of  the  railway  company  adopted 
for  the  government  of  the  railroad 
company^  employees.  It  was  held: 
First.  That  the  porter,  while  merely 
riding  In  the  Pullman  car  and  look- 
ing after  the  welfare  of  the  passen- 

f;era  therein,  was  in  no  sense  a  fel- 
ow  servant  with  those  operating  the 
engine  and  train.    Second.  That  the 

forter,  being  transported  over  de- 
endant'8  road  under  a  contract 
which  was  supported  by  a  sufficient 
consideration,  was  entitled  to  the 
rights  of  a  •passenger  In  respect  to 
careful  running  and  management  of 
the  train;  and  that  he  did  not  differ 
materially  from  mail  agents,  express 
agents,  and  persons  In  like  circum- 
stances who  are  transported  under 
contracts  of  a  similar  nature.  Jones 
V.  St.  Louis  Southwestern,  etc.,  R. 
Co..  125  Mo.  666,  28  SW  88S,  46  Am 
SR  514,  26  LRA  718. 

70.  Martin  v.  Pittsburgh,  etc..  R. 
Co.,  203  U.  S.  284.  27  SCt  100,  61  L. 
ed.  184.  8  AnnCas  87;  Yarrlnpton  v, 
Delaware,  etc.,  Co.,  143  Fed.  565  [art 
152  Fed.  396.  81  CCA  5221  fcon- 
strulng  Pennsylvania  statute);  Pitts- 
burgh, etc..  R.  Co.  V.  Bishop.  13  Oh. 
Cir.  Ct.  380.  7  Oh.  Clr.  Dec.  73  (under 
Pennsylvania  laws);  Martin  v.  Phila- 
delphia, etc.,  R.  Co..  200  Pa.  603.  50 
A  193;  Foreman  v.  Pennsylvania  R. 
Co..  196  Pa.  499,  46  A  109;  Pennsyl- 
vania R.  Co.  V.  Price,  98  Pa.  26S  [dis- 


of  eare  and  skill  in  the  operation  of  its  road;*"  but 
on  the  other  hand,  it  has  been  held  that  such  servant, 
although  not  a  passenger  in  the  ordinary  meaning 
of  the  word,  yet  occupies  the  position  of  a  passenger 
in  regard  to  the  careful  running  and  management  of 
the  train." 

Postal  clerks.  Although  it  has  been  held  that  a 
postal  clerk  while  on  a  train  in  the  performance  of 
his  duties  is  not  a  passenger,  so  that  the  railroad 
company  is  liable  to  him  for  an  injury  only  in  ease 
of  negligence  which  would  render  it  liable  to  its 
own  employees,"  by  the  weight  of  authority  a 
imstal  clerk,  employed  in  the  service  of  the  govern- 
ment and  ei^aged  in  its  service,  traveling  on  a  train, 
whom  by  contract  with  the  government  the  company 
ia  bound  to  cany,  must  be  considered  a  passenger,^ 
at  least  in  so  far  as  the  company's  liability  for  his 

missed  because  no  substantial  fed- 
eral ground  involved  113  U.  S.  218, 
5  SCt  427.  28  L.  ed.  980]  (construing 
Act  April  4.  1868.  |  1). 

71,  U.  S. — Gleeson  v.  Virginia 
Midland  R.  Co..  140  U.  S.  435.  11  SCt 
859.  35  L.  ed.  468:  Southern  Pac.  Co. 
V.  Cavln.  144  Fed.  848.  76  CCA  350; 
Tarrineton  v.  Delaware,  etc.,  Co.,  143 
Fed.  665  [aff  152  Fed.  396.  81  CCA 
6221;  Arrowsmlth  v.  Nashville,  etc.. 
R.  Co.,  57  Fed.  166.  But  see  Price  v. 
Pennsylvania  R,  Co..  113  U.  S.  218, 
5  SCt  427,  28  L.  ed.  980  [dlsm  writ  of 
error  96  Pa.  256]  (holding  that  a  per- 
son, traveling  on  a  railroad.  In 
charge  of  malls,  does  not  acquire  the 
rights  of  a  passenger,  In  case  he  is 
Injured  on  tne  railroad  through  neg- 
ligence of  the  company's  servants). 

Del. — Wood  v.  Philadelphia,  etc., 
R.  Co..  24  Del.  836,  76  A  813. 

D.  C. — Lindeey  v.  Pennsylvania  R. 
Co.,  26  App.  503,  6  AnnCas  862;  Ches- 
apeake, etc.,  R.  Co.  V.  Patton,  23  App. 

lis. 

lU. — Gemmlll  v.  Illinois  Cent  R. 
Co.,  186  111.  A.  124;  Barker  v.  Chi- 
cago, etc.,  R.  Co..  149  111.  A.  620  [aff 
243  111.  482,  90  N&  1057,  134  AmSR 
382,  26  LRA>ffi  105S  and  note]; 
Wabash  R.  Co.  v.  Jelllson,  124  111.  A. 
652. 

Ind. — Malott  V.  Central  Trust  Co., 
168  Ind.  428.  79  NE  369.  11  AnnCas 
879  and  note;  Cleveland,  etc..  R.  Co. 
V.  Ketcham,  133  Ind.  346.  33  NE  116. 
36  AmSR  660,  19  LRA  339  and  note; 
Ohio,  etc.,  R.  Co.  V.  Volght,  122  Ind. 
288,  23  NE  774;  Pittsburgh,  etc.,  R. 
Co.  V.  Blr,  56  Ind.  A.  598.  105  N£  &21: 
Southern  R.  Co.  v.  Utz,  B2  Ind.  A. 
270,  98  NE  376. 

Iowa. — Weber  v.  Chicago,  etc.,  R. 
Co..  161  NW  852. 

Ky. — Louisville,  etc..  R,  Co.  v. 
Kingman,  36  SW  264,  1*8  KyL  82 
[diet  and  expl  Price  v.  Pennsylvania 
It.  Co.,  lis  U.  S.  218,  B  SCt  427,  28 
L.  ed.  9803. 

Me. — Llbby  v.  Maine  Cent.  R.  Co., 
85  Me.  24,  26  A  943,  20  LRA  812. 

Md. — Baltimore,  etc.,  R.  Co.  t. 
State.  72  Md.  36,  18  A  HOT,  20  Am 
SR  464,  6  LRA  706. 

Mass. — Stoddard  V.  New  York,  etc, 
R.  Co.,  181  Mass.  422,  63  927. 

Minn. — Decker  v.  Chicago,  etc.,  R. 
Co..  102  Minn.  99,  112  NW  901. 

Mo. — Mellor  v.  Missouri  Pac.  R. 
Co..  106  Mo.  465,  14  SW  758,  16  SW 
849,  10  LRA  36;  Magoffin  v.  Missouri 
Pac.  R.  Co.,  102  Mo.  640,  15  SW  76.  22 
AmSR  798;  Farmer  v.  St.  Louis,  etc.. 
R.  Co..  178  Mo.  A.  679.  161  SW  327; 
Lasater  v.  St.  Louis,  etc..  R.  Co..  177 
Mo.  A.  534,  160  SW  818;  Dunlap  v. 
Chicago,  etc.,  R.  Co.,  145  Mo.  A.  215. 
129  SW  262. 

Mont. — Hosklns  v.  Northern  Pac. 
R.  Co.,  39  Mont.  394.  400,  102  P  988 
[quot  Cycl. 

N,  Y. — Seybolt  v.  New  York,  etc., 
R.  Co.,  95  N.  Y.  662,  47  AmR  75; 
Nolton  V.  Western  R.  Corp..  15  N.  Y. 
444,  69  AmD  623. 

N.  C. — Grant  v.  Raleigh,  etc..  R. 
Co..  108  N.  C.  462.  13  SE  209. 

Oh. — Pittsburgh,  etc.,  R.  Co.  v. 
Pool,  1  Oh.  A.  436.  35  Qh.  Clr.  Ct. 
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personal  injuries  through  n^ligence  is  concerned.^' 
Eq>reB8  mesaengers.  An  express  messenger  em- 
ployed and  paid  solely  by  an  express  company  and 
entitled  under  an  arrangement  between  the  express 
company  and  the  railroad  company  to  ride  on  the 
trains  of  the  latter  in  the  discharge  of  his  duties  is 
a  passenger  while  on  such  train  in  the  disohai^e  of 
his  duties  and  is  entitled  to  the  same  degree  of  pro- 
tection,^^ although  no  charge  is  made  for  his  trans- 
portation/*   Bat  it  has  been  held  that  the  relation 


of  such  messenger  to  the  railroad  eompany  is 
analc^us  to  that  of  one  of  its  own  employees  and 
that,  where  the  messenger  agrees  to  hold  the  car- 
rier harmless  for  personal  injuries,  he  does  not 
stand  in  the  relation  of  a  passenger.''  An  employee 
of  an  express  company  employed  to  load  and  to 
unload  express  matter  into*  and  from  cars  at  a  sta- 
tion is  not  a  passenger.^' 

3.054]  F.  Carrier's  Employees."  It  is  evident 
that  the  liability  of  the  carrier  for  injuries  to  pas- 


S.  C. — Hammond  v.  Northeastern 
R.  Co..  40  S.  C.  U  130,  24  AmR  467. 

Tenn. — IlUnola  Cent.  R.  Co.  t.  Por- 
ter, 117  Tenn..  13,  94  3W  66«,  10  Ann 
Cas  789. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Wilson, 
79  Tex.  371,  IG  SW  280,  23  AmSR  34B, 
11  LRA  4B6:  Houston,  etc.,  R.  Co.  v. 
Hampton,  64  Tex.  427:  Sproule  v.  St. 
Ixjuls.  etc..  R.  Co..  (Civ.  A.)  91  SW 
S57;  Houston,  etc.,  R.  Co.  v.  McCul- 
louffh.  22  Tex.  Civ.  A.  208,  56  SW 
392;  International,  etc.,  R.  Co.  v. 
Davis,  17  Tex.  Civ.  A.  S40,  43  SW 
540. 

Utah. — Schuyler  v.  Southern  Pac. 
Co..  37  Utah  681.  109  P  458. 

Vt.— Hale  V.  Grand  Trunk  R.  Co.. 
SO  Vt.  605,  15  A  300,  1  L.RA  187. 

Va. — WaBhtngton,  etc..  R.  Co.  v. 
Carter,  117  Va.  424.  66  SE  482;  Vir- 
ginian R.  Co.  V.  Bell,  115  Va.  429,  79 
SE  396.  AnnCaslSlSA  804;  Norfolk, 
etc.,  R.  Co.  v.  Shott,  92  Va.  34,  22  SE 
811. 

Eng.— Collett  v.  London,  etc.,  R. 
Co.,  16  Q.  B.  »84,  71  ECL  984,  117 
Reprint  1158. 

N.  W.  Terr. — Kennjr  v.  Canadian 
Pac.  R.  Co..  6  Terr.  L.  420. 

"It  Is  settled  law  that  In  the  car- 
riage of  the  route  agents  or  postal 
clerks  of  the  United  States,  charged 
with  duties  respecting  the  protection 
and  nroper  distribution  of  the  malls 
carried  under  contracts  In  accordance 
with  law.  the  carrier  is  under  the 
same  obligation  to  them,  as  regards 
suitable  and  safe  carriage,  that  it  Is 
to  Its  ordinary  passengers."  Llnd- 
aey  v.  Pennsylvania  R.  Co.,  26  App. 
(D.  C.)  603.  506,  6  AnnCas  862. 

"As  a  matter  of  general  law,  aalde 
from  any  local  statute,  a  railway 
mall  clerk,  while  engaged  in  the  per- 
formance of  his  duties.  Is  unques- 
tionably  to  be  regarded  as  a  passen- 

f;er,  and  entitled  to  the  rights  and 
mmunitles  growing  out  of  that  re- 
lation. This  Is  decided  by  courts  of 
the  highest  character,  the  authority 
of  which  is  not  to  be  resisted."  Yar- 
rineton  v.  Delaware,  etc.,  Cb.,  143 
Fed.  565,  567  [aff  152  Fed.  396,  81 
CCA  622], 

[a]  Whtrt  a  mUtdwi  oamptaa 
honors'  a-  povtal  elerk'a  photoKTByh 
conunlssioB  which  he  had  received 
before  the  company  came  Into  pos- 
session of  the  road,  he  has  the  same 
rights  as  a  passenger,  as  If  the  oom- 
mlsslon  was  directed  to  the  company 
specifically.  Cleveland,  etc.,  R.  Co. 
V.  Ketcham,  138  Ind.  846.  38  116, 
36  AmSR  650,  19  L.RA  339. 

{b}  OontlanaiuM  of  relatloiu— 
where  a  railroad  company  Is 
bound  to  deliver  mall  from  a  sta- 
tion to  a  post  office,  and  an  incom- 
ing railroad  mail  clerk  is  tfound  to 
accompany  the  mail  to  the  office,  the 
relation  of  carrier  and  passenger  ex- 
isting between  him  and  the  company 
continues  until  the  arrival  of  the 
mall  at  the  post  office.  Texas,  etc.. 
R.  Co.  V.  Cassldy.  (Tex.  Civ.  A.)  137 
SW  S89.  (2)  A  mall  clerk  Is  a  pas- 
senger of  the  defendant  carrier  as 
well  while  In  transit  as  during  the 
ensuing  period,  when  he,  pursuant  to 
a  long  continued  custom,  remains  In 
the  yards  of  defendant  at  work  in 
his  car.  Wabash  R.  Co.  v.  Jelllson, 
124  Til.  A.  662. 

[c]  Presentiu  oomxDl«slon.i — 
Where  a  railroad  company  continu- 
ously recognizes  the  right  of  a  pos- 
tal clerk  to  free  transportation  under 
his  commission,  he  has  the  right  to 


assume  that  he  will  be  transported 
without  payment  of  a  fare,  and  the 
right  to  enter  the  car  without  look- 
ing up  the  conductor  and  informing 
him  that  he  is  on*  the  train  and  pre- 
senting his  commission.  Cleveland, 
etc.,  R.  Co.  V.  Ketcham.  133  Ind.  346. 
33  NE  116.  36  Am-SR  560,  19  LRA 
339. 

[d]  XTot  employee, — ^A  United 
States  railroad  postal  clerk  is  In  no 
sense  an  employee  of  the  railroad 
company  on  whose  trains  he  travels 
in  the  performance  of  bis  official 
duty,  and  is  to  all  Intents  and  pur- 
poses a  passenger  for  hire.  Chesa- 
peake, etc.,  R.  Co.  v.  Patton,  23  App. 
(D.  C.)  113. 

72.  See  Infra  i  1311. 

[a]  Wrinea  oontraot  nnneoessarr. 
— To  establish  a  liability  of  a  rail- 
road company  for  injuries  to  a 
United  States  mall  clerk.  It  Is  not 
necessary  to  show  a  written  contract 
between  the  company  and  the  United 
States  to  carry  mail.  International, 
etc.,  R.  Co.  V.  Davte.  17  Tex.  Civ.  A. 
340.  43  SW  b40. 

73.  U.  S. — Volght  V.  Baltimore, 
etc.,  R,  Co..  79  Fed.  E61. 

Ala. — Southern  R.  Co,  v,  Harring- 
ton, 166  Ala.  630,  52  S  57.  139  AmSR 
59. 

Ark. — Fordyce  v.  Jackson,  66  Ark. 
594,  20  SW  52S,  697. 

Cal. — Yeomans  v.  Contra  Coata 
Steam  Nav.  Co.,  44  Cal.  71. 

111. — Blank  v.  Illinois  Cent.  R.  Co.. 
SO  111.  A.  476  [afC  182  111.  332.  56  NE 
332]. 

Kan. — Sewell  v.  Atchison,  etc.,  B. 
Co..  78  Kan.  1,  2.  96  P  1007  [cit 
Cyc]. 

Ky, — Davis  v.  Chesapeake,  etc.,  R. 
Co..  122  Ky.  628.  92  SW  339.  29  KyL 
63.  121  AmSR  481,  5  L.RANS  458,  12 
AnnCas  723  and  note:  Kentucky  Cent. 
R.  Co.  V.  Thomas.  6  KyL  599,  13  Ky. 
Op.  269. 

N.  Y, — Brewer  v.  New  York,  etc., 
R.  Co..  124  N.  y.  69.  26  NE  324.  21 
AmSR  647.  11  L,RA  483;  Blalr  v.  Krle 
R.  Co..  66  N.  Y.  318.  n  AmR  65, 

Oh. — Baltimore,  etc..  R.  Co.  v.  Mc- 
Camey,  12  Oh.  Clr.  Ct  643,  6  Oh. 
CIr.  Dec.  631. 

Okl. — Missouri,  etc.,  R.  Co.  v. 
West.  38  Okl.  581,  134  P  656. 

Tex. — Missouri,  etc.,  R.  Co.  v.  Bla- 
lack,  106  Tex.  296.  147  SW  659  [aff 
(Civ.  A.)  128  SW  706];  San  Antonio, 
etc.,  R.  Co.  V.  Adams,  6  Tex.  Ctv.  A. 
102,  24  SW  839. 

Ont. — Jennings  v.  Orand  Trunk  R. 
Co..  16  Ont.  A.  477. 

[a]  "The  mesMiver  la  a  pa>- 
■esger  In  the  lemw  that  he  Is  not  a 
mere  licensee,  a  trespasser,  nor  an 
employee  of  the  railrpad  company, 
but  one  who,  through  his  employer, 
the  express  company,  his  bargained 
for  the  privilege  of  riding  upon  the 
train.  He  Is  not  a  passeneer  In  the 
sense  that  his  primary  object  In  so 
doing  was  to  be  conveyed  from  one 
point  to  another."  Sewell  v.  Atchi- 
son, etc.,  R.  Co..  78  Kan.  1.  3,  96  P 
1007. 

[b]  One  tenporarilT  supplying 
the  place  of  an  express  messenge* 

stands  In  the  same  position  as  the 
messenger  and  Is  entitled  to  the 
same  protection.  Blair  v.  Erie  R. 
Co..  66  N.  Y.  313.  23  AmR  66. 

[c]  Aoting  also  as  haggar*  inaa> 
ter*— Where  an  express  agent  on  a 
railroad  train  acts  In  the  capacity  of 
baggage  master,  under  the  employ 
and  control  of  the  railroad  company. 


and.  In  addition  thereto,  acts  in  the 
capacity  of  express  maesenger  for 
the  express  company,  under  an  ar- 
rangement between  tne  railroad  com- 

fiany  and  the  express  company,  and 
s  required  by  the  nature  of  his  em- 

aloyment  to  occupy  a  place  In  the 
Kgga^e  and  express  oar  which  Is 
used  for  both  purposes,  he  will  be 
entitled  only  to  tne  rights  of  an 
employee  as  regards  the  liability  of 
the  railroad  company  for  an  injury 
occurring  through  the  negligence  of 
railroad  employees.  Baltimore,  etc., 
R.  Co.  v.  McCamey,  12  Oh.  CIr.  CL 
543.  6  Oh.  CIr.  Dec.  631. 

{d]  Bights  same  as  those  of  em- 
pIoyeT., — The  rights  of  a  messenger 
In  the  employ  of  an  express  com- 
pany are  the  same  as  those  of  his 
employers,  under  special  contracts 
with  the  railroads  over  whose  lines 
he  travels  In  discharge  of  his  duties. 
Blank  v.  Illinois  Cent.  B.  Co.,  80  111. 
A.  476  [atr  182  111.  332.  65  NB 
332]. 

74.  Blair  V.  Brie  R.  Co.,  66  N.  T. 
313.  23  AmR  55. 

76.  Baltimore,  etc..  R.  Co.  v. 
Volgt,  176  U.  S.  498.  20  SCt  386.  44 
L.  ed.  S60;  Perry  v.  Philadelphia, 
etc.,  R.  Co.,  24  Del,  399.  77  A  726. 

[a]  Dlaowniloa  of  ral*< — "The  re- 
lation of  an  express  messenger  to 
the  transportation  company.  In  cases 
like  the  present  one,  seems  to  us  to 
more  nearly  resemble  that  of  an  em- 
ploy^  than  that  of  a  passenger.  His 
position  la  one  created  by  an  agree- 
ment between  the  express  company 
and  the  railroad  company,  adjusting 
the  terms  of  a  joint*  business — the 
transportation  and  delivery  of  ex- 
press matter.  His  duties  of  personal 
control  and  custody  of  the  goods  and 
packages,  if  nbt  performed  hy  an  ex-* 
press  messenger,  would  have  to  be 
performed  by  one  In  the  Immediate 
service  of  the  railroad  company. 
And,  of  course.  If  his  position  was 
that  of  a  common  employ^  of  both 
companies,  he  could  not  recover  for 
Injuries  caused,  as  would  appear  to 
have  been  the  present  case,  by  the 
negligence  of  fellow-servants."  Balti- 
more, etc.,  R.  Co.  V.  Volgt,  176  U.  S. 
498,  513,  20  SCt  385,  44  L.  ed.  660. 

[b]  Votlcw  of  ooatraet.^An  ex- 
press messenger  riding  In  a  railroad 
car  in  the  discharge  of  the  duties  of 
his  employment  is  chargeable  with 
notice  of  the  contract  under  which 
be  Is  being  transported  by  the  rail- 
road company.  Long  v.  Lehigh  Val- 
ley R.  Co.,  130  Fed.  170.  65  CCA  354. 

76.  Baltimore,  etc.,  R.  Co.  v. 
Volgt,  176  U.  S.  498,  613.  20  SCt  386,. 
44  L  ed.  6SQ;  McKay  v.  Louiavill^ 
etc.,  R.  Co..  1S3  Tenn.  690,  18S  SW 
874. 

[ft]   adatton  of  anpXorsa^An  ex- 

frean  measenger  who  nas  contracted 
0  assume  the  risk  of  injuries 
through  negligence  in  the  operation 
o^  the  railroad,  and  who  is  carried 
free  under  the  contract  between  the 
express  company  and  the  carrier,  haa 
been  held  to  sustain  the  relation  of 
an  employee  to  the  carrier.  Ohieavo. 
etc.,  R.  Co.  V.  O'Brien,  182  Fed.  593. 
67  CCA  421:  Long  V.  Lehigh  Valley 
R.  Co.,  ISO  Fed.  870.  65  CCA  364. 

UtmltatloiL  of  llitMUtr  for  aegU' 
geaoe  see  generally  infra  i  1161. 

77.  Piper  v.  Boston,  etc.,  R.  Co.. 
75  N.  H.  228.  72  A  1024. 

78.  Employees  as  fellow  servaBt* 
see  Master  and  Servant  [26  Cyc 
1276], 


For  later  cases,  derelopmants  and  ohaages  in  the  law  see  cumulative  Annotations,  same  title,  pagp  anc 
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sengers  is  different  from  tliat  of  an  employer  with  • 
reference  to  injuries  to  employees  in  its  service." 
Therefore  the  rules  of  a  carrier's  liability  as  to 
passengers  do  not  apply  to  employees  in  the  opera- 
tion of  the  cars  or  other  vehicles  in  which  passen- 
gers are  being  transported.^  Employees  who  are 
being  carried  back  and  forth  to  and  from  their  work, 
whether  on  constmetion  trains  or  passenger  trains, 
and  although  they  have  no  connection  with  the  op- 
eration of  the  train  and  are  carried  ontside  of  the 
hours  of  employment  for  which  they  are  paid,  with- 
out the  payment  of  fare,  are  generally  not  to  be 
considered  as  passengers;''^  and  this  is  also  true  of 


an  ^i>loyee  who  voluntarily  rides  on  a  train  to  his 
work,  withont  payment  of  fare,  and  without  any 
arrangement  in  regard  thereto  with  the  eompany,"* 
or  of  employees  who  borrow  a  ear  and  engine  with- 
out the  company's  consent  for  their  own  purposes.^ 
But  as  it  is  customary  to  give  free  transportation 
to  empl(^ees  as  a  part  of  the  consideration  for  their 
services,  it  has  been  held  that  on  employee  so  riding, 
not  for  the  purpose  of  rendering  any  service,  and 
not  rendering  any  service  on  the  train,  but  for  his 
own  pleasure  or  advantage,  even  thoi^h  continuing 
all  the  while  in  a  popular  sense  in  the  employment 
of  the  company,  is  a  passenger,**  as  where  the  em- 


79>  McQneen  v.  Central  Union 
Pac.  R.  Co..  30  Kan.  689,  1  P  139; 
Miller  V.  Cornwall  R.  Co..  154  Pa. 
473,  26  A  779;  Ryan  v.  Cumberland 
Valley  R.  Co.,  23  Pa.  264. 

80.  Gillshannon  v.  Stony  Brook 
R.  Corp.,  10  Cueh.  (Mass.)  228. 

81.  U.  S. — St.  Bernard  Cypress 
Co.  v.  Johnfion,  222  Fed.  246.  137  CCA 
662;  Louisville,  etc.,  R.  Co.  v.  Stuber, 
lOS  Fed.  934,  48  CCA  149.  64  L,RA 
696  [rev  102  Fed.  421,  and  certiorari 
den  183  U.  S.  698,  22  SCt  935,  46  U 
ed.  39S]  (foreman  of  water  supply 
rldlne  on  detached  engine  In  course 
of  tila  duties). 

Ala. — Birmingham  R.,  etc,  Co.  v. 
Sawyer,  1&6  Ala.  199.  201,  47  S  67,  19 
IjBANS  71?  [cit  eye]  (section  hand 
ridinc  back  and  forth  to  work  on 
car). 

Ark. — St.  Loula,  etc.,  R.  Co.  v.  Wte- 

Km,  96  Ark.  259,  135  SW  889;  St. 
uls,  etc.,  R.  Co,  V.  Harmon,  85 
Ark.  503,  109  SW  295  (section  hand 
riding:  to  work  on  freight  train). 

Ga. — Travelers  Ins,  -Co.  v.  Austin, 
116  Ga.  266.  42  SB  522,  94  AmSR  125, 

69  LRA  107. 

111. — Eidem  V.  Chicago,  etc..  R.  Co.. 
158  111.  A.  82;  Emery  v.  IJUnoLs  Cent. 
R.  Co..  149  111.  A.  353;  Chicago  Ter- 
minal Transfer  R.  Co.  v.  O'Donnell, 
114  III.  A.  345  raff  213  111.  545,  72  NE 
1133];  St.  Louis,  etc,  R.  Co.  v.  Wag- 
goner, 90  III.  A.  666. 

Ind. — Columbia,  etc,  R.  Co.  v. 
Arnold.  31  Ind.  174,  99  AmD  615; 
Southern  Indiana  R.  Co.  v.  Meesick, 
35   Ind.  A.  676,  74  NB  1097. 

Iowa. — Dodge  V.  Chicago  Great 
Western  R.  Co.,  164  Iowa  CS7,  146 
NW  14. 

Kan. — McQueen  v.  Central  Branch 
Union  Pac  R.  Co..  30  Kan.  689,  1  P 
189;  Kansas  Pac  R.  Co.  v.  Salmon,  11 
Kan.  83. 

Mass. — Kilduff  v.  Boston  El.  R.  Co^ 
195  Mass.  307.  81  NE  191.  9  LRANS 
873;  Gillshannon  v.  Stony  Brook  R. 
Corp-.  10  Cush.  228;  Seaver  v.  Boston, 
etc.,  B.  Co..  14  Gray  466. 

Mo. — Hlggins  V.  Hannibal,  etc,  R. 
Co.,  36  Mo.  418;  St.  Clair  v.  St.  Louis, 
etc,  R.  Co.,  122  Mo.  A.  619,  99  SW 
776. 

N.  H. — ^Klndellan  v.  Mt.  Washing- 
ton R.  Co.,  76  N.  H.  54.  59,  79  A  691 
Icit  Cyc]. 

N.  Y. — Vlck  V.  New  York  Cent., 
«te.,  R,  Co.,  95  N.  Y.  267,  47  AmR 
36;  Ross  v.  New  York  Cent.,  etc., 
R.  Co.,  74  N.  Y.  617;  Russell  v.  Hud- 
son River  R.  Co..  17  N.  Y.  134. 

N,  C. — Wright  V,  Northampton, 
etc,  R,  Co.,  122  N.  C.  862,  29  SE  lOO. 
Compare  Robertson  v.  Greenleaf- 
Johnson  Lumber. Co.,  154  N.  C.  328, 

70  SE  630  (boldtng  that,  as  regards 
liability,  an  employee  of  a  lumber 
company,  who  having  boarded  a  train 
on  its  logging  road,  as  was  his  cus- 
tom, to  return  to  his  home  at  night 
from  his  work,  was  injured,  while 
Allgliting,  through  the  negligent  op- 
eration of  the  train,  was  a  pas- 
senger). 

On. —  Manvllle  v.  Cleveland,  etc.. 
R.  Co.,  X  Oh.  Dec.  (Reprint)  859.  2 
WeatLMonth  466. 

Pa. —  Ryan  v.  Cumberland  Valley 
R.  Co.,  23  Pa.  384. 

R.  I. — Shannon  v.  Union  R.  Co.,  27 
R.  I.  475.  63  A  488;  lonnone  v.  New 
York,  etc,  R.  Co..  21  R.  I.  452.  44  A 
692.  79  AmSR  812.  46  LRA  730. 

W.    Va. — Sanderson    v.  Panther 


Lumber  Co.,  50  W.  Va.  42,  40  SB  368. 
88  AmSR  841,  65  LRA  908. 

Eng. —  Tunney  v.  Midland  R.  Co.. 
L.  R.  1  C.  P.  291;  Hutchinson  v. 
York,  etc.  R-  Co.,  6  Exch.  343.  156 
Reprint  150. 

Ont. — May  v.  Ontario,  etc,  R.  Co., 
10  Ont.  70. 

[a]  A  paymaster  of  a  railroad 
company  traveling  from  station  to 
station  to  pay  off  employees  of  the 
company  is  not  a  passenger. 
Travelers  Ins.  Co.  v.  Austin,  116  Ga. 
264,  42  SE  522,  94  AmSR  125,  59 
LRA  107. 

[b]  An  smployM  of  an  latemrbsn 
elaotno  railroad  oompany,  repairing 
Its  tracks,  when  carried  to  and  from 
his  work,  or  from  point  to  point 
along  the  line  In  a  car  of  the  com- 
pany, is  not  a  passenger,  but  an  em- 
ployee, and  a  fellow  servant  of  those 
in  charge  of  the  oar.  Indianapolis, 
etc..  Transit  Co.  v,  Andts,  3t  Ind.  A. 
625,  72  NB  145. 

[c]  Biding  In  oaboose. — A  person 
In  the  employ  of  a  company,  riding 
from  his  home  to  his  employment 
in  a  caboose  car  attached  to  a  freight 
train  without  paying  fare,  according 
to  the  custom  and  the  understanding 
of  the  parties,  from  which  car  and 
train  all  persons  except  employees 
of  the  company  are  excluded,  of 
which  exclusion  such  person  has  full 
knowledge.  Is  not  a  passenger.  Kan- 
sas Pac.  R.  Co.  V.  Salmon,  11  Kan. 
83 

[d]  An  sugine  wiper  riding  on  an 
engine  Is  not  a  passenger,  although 
the  railroad  knows  that  ne  and  other 
of  its  employees  are  habitually  vio- 
lating Its  rules  which  prohibit  them, 
under  any  circumstances,  from  rid- 
ing on  an  engine.  Streets  v.  Grand 
Trunk  R.  Co.,  76  App.  Dlv.  480,  78 
NY3  729  [afE  178  N.  Y.  563.  70  NE 
1109]. 

[e]  TraasTiortation    by  team. — 

Where  plaintllT  and  other  workmen 
were  constructing  a  trolley  line  at 
some  distance  from  town,  and  the 
company  employing  them  furnished 
a  team  and  wagon  to  transport  them 
to  and  from  work,  they  were  em- 
ployees, and  not  passengers,  while  so 
riding.  Bowles  v.  Indian  R.  Co.,  27 
Ind  A.  672,  62  NE  94.  87  AmSR  279. 

[f  1  Employes  of  liunbsr  eompany. 
— (1)  A  lumber  company  operating 
an  engine  and  flat  cars  to  haul  tim- 
ber and  transport  its  employees  to 
and  from  their  work  is  not  a  carrier 
of  passengers,  and  Its  employees 
while  being  transported  are  not  pas- 
sengers. Self  T.  Adel  Lumber  Co., 
6  Ga.  A.  846,  64  SE  112.  (2)  A  fore- 
man of  a  lumber  camp  whose  duty. 
In  the  Interest  of  a  common  em- 
ployer, requires  him  to  ride  on  a  log 
train  to  and  from  the  camp  to  the 
mill,  is  a  fellow  servant  with  the 
employees  of  the  same  employer 
operating  such  log  train,  and  not  a 
passenger,  unless  there  is  an  express 
or  implied  contract  requiring  him, 
directly  or  Indirectly,  to  pay  fare 
for  his  passage.  Sanderson  v.  Pan- 
ther Lumber  Co..  50  W.  Va.  42.  40  SE 
368.  88  AmSR  841.  55  LRA  908. 

83.  Moss  V.  Johnson.  22  111.  633; 
Dodge  V.  Chicago  Great  Western  R. 
Co.,  164  Iowa  627.  148  NW  14. 

fa]  Onstom.^ — A  custom  of  rail- 
road employees  to  ride  on  trains  run- 
ning through  the  yards  to  their 
homes,  unless  contemplated  la  their 


contract  of  employment,  will  not 
make  them  passengers  while  so 
riding.  Dodge  v.  Chicago  Great 
Western  R.  Co.,  164  Iowa  627,  146 
NW  14. 

83.  Cliicago,  etc,  R.  Co.  v.  Bryant, 
66  Fed.  969,  13  CCA  S49, 

[a]  Thus  (1)  where  employees  of  a 
railroad  company  borrow  a  car  and 
engine  for  tneir  own  purposes,  by 
permission  of  the  company's  yard- 
master,  and  one  of  them  Is  killed 
while  riding  thereon,  the  relation  of 
carrier  and  passenger  does  not  exist 
between  the  employee  so  killed  and 
the  railroad  company.  Chicago,  etc, 
R  Co.  v.  Bryant,  65  Fed.  969;  jDavls 
V.  Chicago,  etc.,  R.  Co.,  45  Fed.  643. 
(2)  But  where  an  engineer,  while 
under  pay  of  the  company  and  under 
direction  of  the  yardmaster,  takes 
an  engine  and  passenger  coach  some 
two  miles  down  the  track,  and  brings 
a  car  full  of  the  companv's  em- 
ployees to  the  depot  to  attend  a 
meeting,  and  returns  the  same,  the 
yardmaster  acting  as  conductor,  there 
is  some  evidence  to  establish  the  re- 
lation of  carrier  and  passenger,  al- 
though it  is  not  shown  that  any 
fares  were  paid.  Bryant  v.  Chicago, 
etc,  R."Co.,  53  Fed.  997,  4  CCA  146. 

84.  U.  S. — Whitney  v.  New  York, 
etc,  R.  Co.,  102  Fed.  850.  43  CCA  19, 
59  LRA  615. 

Ala. — McDaniel  v.  Highland  Ave., 
etc.,  R.  Co.,  90  Ala  64,  8  S  41. 

Colo. — Denver,  etc..  Transit  R.  Co. 
V.  Dwyer,  20  Colo.  132,  36  P  1106. 

Ga. — Travelers  Ins,  Co,  v.  Austin, 
116  Ga  264,  42  SE  622,  »4  AmSR 
125.  59  LRA  107;  Central  R.  Co.  v. 
Henderson,  69  Ga.  715.- 

III. — Illinois  Cent.  R.  Co.  v. 
O'Keefe,  63  111.  A.  102  [rev  on  the 
facts  168  111,  116,  48  NE  294.  61 
AmSR  68  and  note,  39  LRA  148]. 

Ind. — Indianapolis  Tract.,  etc,  Co. 
V.  lagrlg.  181  Ind  211.  104  NK  60. 

Ky. — Loulavllltt.  etc.,  R.  Co.  v. 
Scott.  108  Ky.  392,  66  SW  674,  22 
KyL  458.  50  LRA  381. 

La- — Dobson  v.  New  Orleans,  etc., 
R.  Co.,  52  La.  Ann.  1127i27  S  670. 

Mass. — Dickinson  v.  West  End  St. 
R.  Co..  177  Mass.  365,  59  NB  60,  83 
AmSR  284.  52  LRA  326;  Doyle  v. 
Fltchburg  R.  Co.,  162  Mass.  66.  37 
NB  770,  44  AmSR  335.  25  LRA  157. 

Minn, — Rosenbaum  v.  St.  Paul,  etc.. 
R.  Co.,  38  Minn.  173,  36  NW  447,  8 
AmSR  663. 

N.  J. — New  York,  etc.,  R.  Co.  v. 
Burns,  51  N.  J.  L.  340,  IT  A  630. 

N,  C. — Penny  v.  Atlantic  Coast 
Line  R.  Co.,  153  N.  C.  296.  69  SE 
238,  32  LRANS  1209. 

Or. — Sucznlk  v.  Alger  Logging  Co., 
76  Or.  189.  147  P  922;  Simmons  v. 
Oregon  R.  Co.,  41  Or.  Ifil,  69  P  440, 
1022. 

Fa. — Elmer  t.  Pittsburgh  R.  Co., 
251  Pa  605,  96  A  1064;  OH^nnell  v. 
Allegheny  Valley  R.  Co.,  69  Pa.  239, 
98  AmD  386. 

Tenn. — Chattanooga  Rapid  Transit 
Co.  v.  Venable.  106  Tenn.  460,  56 
SW  861.  61  LRA  886. 

Tex. — Johnson  v.  Texas  Cent.  R. 
Co..  42  Tex.  Civ.  A.  604.  93  SW  433. 

Wash. — Harris  v,  Puget  Sound 
Electric  R.  Co..  52  Wash.  289,  297, 
100  P  838  fcit  Cjc]. 

Can. — British  Columbia.  R.  Co.  v. 
Wilkinson,  45  Can.  B.  C.  263  [dism 


app  16  B.  C.  113]. 
[a]     Thum,  a 
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ployee  is  given,  in  addition  to  hia  wi^es,  tickets  or 
passes  which  entitle  him  to  ride  to  and  from  his 
work,  he  iSt  while  riding  on  such  tickets,  a  passen- 
ger to  whom  the  carrier  owes  the  same  daty  as  to 
other  passengers.^ 

Where  a  passenger  renders  service  as  an  employee, 
at  the  requ^t  of  the  servants  of  the  carrier,  and  is 
injured  while  so  engaged,  it  has  been  held  that  he 
is,  with  reference  to  such  injury,  to  be  deemed  an 
employee  and  not  a  passenger,  havings  gone  outside 
of  his  relation  as  passenger  in  performing  the  serv- 
ice and  having  incurred  dangers  other  than  those 


•involved  in  that  relation;"  but  a  passei^r  will  not, 
by  the  performance  of  a  casual  service  on  a  train, 
cease  to  be  a  passenger  and  become  an  employee 
of  the  railroad,"'  piutieularly  after  he  has  returned 
to  his  position  as  passenger."^ 

devaton.  Employees  in  a  bnildii^,  such  as  a 
hotel  or  store,  are  not  passengers  while  being  car- 
ried to  and  from  their  work  on  an  elevator  owned 
and  operated  in  such  building  by  their  employer;" 
but  it  has  been  held  that  a  person  being  carried  to 
the  place  of  her  work  in  an  elevator  before  the  time 
for  her  to  begin  work  is  a  passenger  and  not  a 


the  employ  of  a  company,  must  be 
deemed  to  have  been  a  passenser 
where  he  was  traveling  on  a  ticket 
Issued  to  the  employees  of  the  com- 
pany each  month,  containing  more 
rides  than  were  necessary  In  travel- 
ins  to  and  from  work,  and  on  which 
employees  had  liberty  to  ride  whether 
in  the  service  of  the  company  or  on 
private  business  or  pleasure.  It  ap- 
pearing that  at  the  time  he  was 
killed  In  a  colltefon  caused  by  the 
gross  negligence  of  the  engineer,  he 
was  riding  on  personal  business. 
Doyle  V.  Pltchburg  R.  Co..  162  Mass. 
66.  37  NB  770,  44  AmSR  S35.  Z6  LRA 
167. 

[b]  VUl*  Off  ftnty^(l)  A  rail- 
road employee  traveling  free  accord- 
ing to  his  contract  of  service,  but 
on  his  own  private  business  and 
when  his  time  is  his  own,  is,  so  far 
as  relates  to  the  company's  liability 
for  injuries  due  to  the  negligence  of 
ita  employees,  a  passenger.  Mc- 
Daniel  v.  Highland  Ave.,  etc.,  R.  Co., 
90  Ala,  61,  8  S  41;  Penny  v.  Atlantic 
Coast  I-lne  R.  Co.,  153  N.  C.  296.  69 
SE  238.  32  I>RANS  1209;  Simmons 
V.  Oregon  R.  Co..  41  Or.  IBl,  69  P 
440,  1022.  (2)  Where  an  employee  Is 
riding  on  a  gravel  train  back  to  the 
working  camp  to  get  a  coat  which 
he  had  left  there.  It  not  being  the 
habit  of  the  company  to  transport 
employees  for  such  purposes,  he  can- 
not be  considered  as  a  trespasser, 
and  the  company  is  responsible  for 
Injuries  sustained  by  him  through 
defects  In  the  track.  Roaenbaum  v. 
St.  Paul,  etc.,  R.  Co..  38  Minn.  173, 
36  NW  447,  8  AmSR  653.  (3)  A 
Station  agent  riding  to  his  home  on 
a  passenger  train  of  hla  employer,  by 
permission  of  the  conductor,  five 
hours  after  his  labors  of  the  day 
bave  ceased,  is  a  passenger  and  does 
not  take  the  risks  attending  the 
operation  of  the  train  with  the  coach 
Instead  of  the  engine  In  front.  Louis- 
ville, etc..  R.  Co.  V.  Scott,  108  Ky. 
392,  66  SW  674,  22  Kyli  30,  BO  LRA 
381. 

[c]  ffMtlfm  liand  rldlaff  on  Ktreet 
Tallroatt  car. — A  section  hand  of  a 
street  railroad  company,  while  riding 
on  one  of  its  cars  by  the  direction  or 
hts  foreman,  although  paying  no 
fare,  has  been  held  to  be  a  passenger 
not  a  treHpasser.  I>enver,  etc..  Tran- 
sit Co.  V.  Dwyer,  20  Colo.  132,  36  P 
1106. 

[d]  rres  transportation  part  of 

wages. — Where  a  servant  is  given 
free  transportation  as  part  of  his 
wages  he  Is  a  passenger  for  hire. 
Doyle  V.  Fltchburg  R.  Co.,  166  Mass. 
492,  44  NE  611,  6E  AmSR  417.  33 
I^KA  844;  O'Donnell  v.  Allegheny 
Valley  R.  Co..  69  Pa.  239.  98  AmD 
336. 

[e]  Pannlaslon    of  QOnAnctor. — 

Where  the  conductor  of  a  train, 
knowing  an  employee  of  the  rail- 
road to  be  aboard,  permits  him  to 
rlda  without  demanding  a  pass  or  fare 
from  him.  In  violation  of  the  rail- 
road's rules,  such  employee,  riding 
openly.  Is  not  a  trespasser,  so  as  to 
exonerate  the  railroad  from  liability 
for  Injuries  to  him  resulting  from  Its 
negligence.  Chattanooga  Rapid  Tran- 
a\(Co.  V.  Venahle,  105  Tenn.  460,  68 
SW  861.  61  L.RA  886. 

[f]  A  telegrayik  Uaenuui,  while  be- 
ing transported  to  and  from  his  work 


by  the  railroad  company  by  whom  he 
is  employed.  Is  a  passenger  to  the 
extent  that  the  company  is  bound  to 
exercise  extraordinarv  diligence  to 
keep  from  injuring  nlm.  CarsweU 
V.  Macon,  etc.,  R.  Co,,  118  G&.  826, 
45  SE  695. 

[g]  An  unployM  traveUng  on  a 
train  pnrsnant  to  a  dlraotlon  of  tli* 
company  is  entitled  to  protection  as 
a  passenger.  Johnson  v.  Texas 
Cent.  R.  Co.,  42  Tex.  Civ.  A.  604,  93 
S^T  433 

86.  Del. — Klinck  v.  Chicago  City 
R.  Co..  262  111.  280,  104  NE  669,  62 
LRANS  70,  AnnCasl916B  177  [afT 
177  111.  A.  166]-  Nelson  v.  Chicago, 
etc.,  R.  Co.,  184  111.  A.  489;  St.  Louis, 
etc.,  R.  Co.  V.  WacBoner,  90  111.  A. 
666. 

Ind. — Indiana  Union  Tract.  Co.  v. 
Langley.  178  Ind.  136,  98  NE  728; 
Indianapolis  Tract.,  etc.,  Co.  v.  Ro- 
mans, 40  Ind.  A.  184.  79  NE  1068. 

Me. — Hebert  v.  Portland  R.  Co.. 
103  Me.  315,  69  A  266,  125  AmSR 
297,  13  AnnCas  886. 

Mich. — Eberts  v.  Detroit,  etc..  R. 
Co.,  161  Mich.  260,  115  NW  43. 

Mo. — Haas  v,  St.  Louis,  etc..  R. 
Co..  Ill  Mo.  A.  706,  90  SW  1155. 

N,  T. — McOucken  v.  Western  New 
York,  etc.,  R.  Co.,  77  Hun  69,  28 
NYS  298. 

Pa. — O'Donnell  v.  Allegheny  Val- 
ley R.  Co.,  69  Pa.  239,  98  AmD  336. 

R.  I. — EnoB  v.  Rhode  Island  Subur- 
ban R.  Co.,  28  R.  I.  291,  67  A  6,  12 
LRANS  244. 

Utah. — Williams  v.  Oregon  Short 
Llhe  R.  Co.,  18  Utah  210,  64  P  991. 
72  AmSR  777. 

W.  Va. — Harris  v.  City,  etc.,  R.  Co., 
69  W.  Va.  65,  70  SE  869,  60  LRANS 
706,  AnnCa8l912D  69. 

"The  weight  of  authority,  as 
shown  by  recent  decisions,  is  to  the 
effect  that  where  a  carrier  of  pas- 
sengers employs  a  person,  and  as- 
signs him  a  place  of  labor  some  dis> 
tance  from  his  home,  giving  him,  in 
addition  to  his  wages,  tickets  which 
entitle  him  to  ride  to  and  from  his 
work,  he  is,  while  riding  on  such 
tickets,  a  passenger,  and  the  carrier 
owes  him  the  duty  of  carrier  to  pas- 
senger." Indiana  Union  Tract.  Co. 
V.  Langley,  178  Ind.  136.  137,  98  NE 
728. 

[a]  XUoatratlotUi^^C  1 )  An  em- 
ployee of  a  street  railroad  company 
while  riding  on  a  car  to  his  place 
of  work  Is  a  passenger,  if  he  so 
rides  of  his  own  volition  and  pays 
his  fare  in  coupons  Issued  to  him  by 
the  company  as  part  of  his  wages. 
Hebert  v.  Portland  R.  Co.,  103  Me. 
316,  69  A  266,  U5  AmSR  297,  13 
AnnCaa  886.  (2)  A  laborer  employed 
to  work  on  the  tracks  of  a  street  car 
company,  who  travels  on  the  com- 
pany's car  on  a  laborer's  free  pass 
to  the  place  where  he  Is  ordered  to 
work,  is  a  passenger.  Haas  v.  St. 
Louis,  etc.,  R.  Co.,  Ill  Mo.  A.  706, 
90  SW  1155. 

[b]  A  nUvoad  flayman  who  re- 
ceives as  compensation  for  his  serv- 
ices a  weekly  sum  of  money  and 
transportation  tickets  on  the  railroad 
to  convey  him  to  and  from  his  work 
la  a  passenger  while  riding  home  on 
one  of  the  tickets  after  his  day's 
work  has  been  fally  completed.  Enos 
V.  Rhode  Island  Suburban  R.  Co.,  28 
R.  I.  291,  67  A  5.  12  LRANS  244. 


[c]  An  employee  Olreoted  to  g-o 
to  a  partlovlar  point  on  the  linn  of 
a  railroad  for  the  purpose  of  per- 
forming services  there,  and  riding  on 
an  employee's  pass  in  doing  so.  is 
a  passenger.  Gillenwater  v.  Madi- 
son, etc..  R.  Co.,  5  Ind.  339,  61  AmD 
101;  McOucken  v.  Western  New  York, 
etc..  R.  Co.,  77  Hun  69,  28  NYS  298. 

[d]  Paaa  over  btldn. — Where  a.n 
employee  has  a  pass  from  the  car- 
rier which  permits  him  to  go  over 
a  road  bridge  without  paying  cus- 
tomary toll  and  there  are  no  con- 
ditions or  limitations  attached  to 
such  paiss.  there  is  no  legal  differ- 
ence In  the  mutual  rights,  duties, 
and  obligations  of  the  parties  other 
than  exist  between  a  common  carrier 
and  a  passenger  without  hire.  Pem- 
broke V,  Hannibal,  etc.,  R.  Co.,  32  Mo. 
A.  61. 

B6.  Georgia  Pac.  R,  Co.  v.  Propst, 
83  Ala.  618,  3  S  764;  Atchison,  etc.. 
R.  Co.  v.  Lindley,  42  Kan.  714,  22  P 
708,  16  AmSR  616,  6  LRA  646:  Sher- 
man V.  Hannibal,  etc.,  R.  Co.,  72 
Mo.  62.  37  AmSR  423;  Woolsey  v. 
Chicago,  etc.,  R.  Co..  39  Nebr.  798. 
58  NW  444.  26  LRA  79. 

BT.  Brown  v.  Scarboro.  97  Ala. 
31S.  12  S  289;  People's  Pass  R.  Co. 
V.  Oreen,  66  Md.  84:  Mclntyre  R.  Co. 
V.  Bolton,  43  Oh.  St.  224,  1  NE  333; 
Cumberland  Valley  R.  Co,  v,  Myers. 
55  Pa.  288. 

[a]  Olsanlnc  headlight  at  th«  ra- 
anetrt  of  •mployea. — Where  a  pas- 
senger on  a  train,  at  the  request  of 
a  nreman,  undertakes  to  clean  the 
headlight  of  the  engine,  he  does  not 
lose  the  character  of  a  passenger. 
Brown  v.  Scarboro,  9?  Ala.  316,  12 
S  289. 

[  b  ]  An  employee  permitted  to  zlda 
on  »  paasen««r  tram,  in  considera- 
tion of  services  rendered  independ- 
ent of  the  general  service  for  which 
he  is  engaged,  may  be  a  passenger. 
O'Donnell  v.  Allegheny  R,  Co.,  60 
Pa.  490. 

88.  Cumberland  Valley  R.  Co.  V. 
Myers.  55  Pa.  288, 

8S.  Walsh  V.  Cullen,  236  III.  91.  85 
NE  223,  18  LRANS  911  and  note  [rev 
138  111.  A.  168];  Indianapolis  Abat- 
toir Co.  V.  Neldllnger,  174  Ind.  400. 
92  NE  169:  Kappes  v.  Brown  Shoe 
Co.,  116  Mo.  A.  154,  90  SW  1158; 
McDonald  v.  Simpson-Crawford  Co., 
114  App.  Dlv.  869.  100  NYS  269. 

[a]  Walters.. — Where  a  waitress 
In  a  hotel  left  h«r  room  for  the 
street  and  returned  late  In  the  ayen- 
Ing,  using  her  employer's  elevator, 
she  did  not  thereby  become  a  pas- 
senger, but  the  relation  of  master 
and  servant  continued.  Walsh  v. 
Cullen.  236  III.  91,  86  NE  223,  18 
LHANS  911  and  note  [rev  138  III.  A. 
168]. 

[b]  An  en^loyee  who  zldes  on  a 
freight  elevator  in  the  employer's 
building  in  going  to  and  from  work 
is  not  a  passenger.  Kappes  v.  Brown 
Shoe  Co.,  116  Ho.  A.  164.  90  SW 
1158. 

[c]  A   saleawoman  in  a  retail 

■twe,  while  being  carried  in  an  ele- 
vator after  working  hours  to  a  top 
floor  to  get  her  street  clothes.  Is 
still  in  the  employ  of  the  company, 
and  the  relation  of  passenger  and 
carrier  does  not  exist.  Donald  v. 
Simpson-Crawford  Co.,  114  App.  Dlv. 
869.  100  NYS  269. 


For  later  oases,  derelopineBts  and  ehanfee  In  the  law  see  cumulative  Annotations,  same  title,  pagennd  nptejuunber. 
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seiTant  of  the  owner  of  the  building.*" 

[$  1055]  Ot.  Persons  Biding  Oratnitoruly— 1.  In 
GoieraL  While  it  is  no  doubt  true,  as  indicated  in 
the  definitions,'*  that  public  carriers  of  passengers 
are  those  which  carry  passengers  for  hire,  there  is 
not  in  the  case  of  carriers  of  passengers  a  distinc- 
tion as  to  liability  between  passengers  carried  for 
compensation  and  those  earned  gratuitously  analo- 
gous to  that  recognized  as  to  carriers  of  goods  be- 
tween cases  where  goods  are  carried  for  coimiensa- 
tion  and  those  where  they  are  carried  free.  One 
who  is  accepted  for  transportation  as  a  passenger 
without  any  compensation  to  be  rendered  is  never- 
theless entitled  to  all  the  care  and  protection  which 
the  carrier  is  under  obli^tion  to  furnish  to  paying 
passengers.*^  However,  such  acceptance  must  be  by 
an  officer  or  agent  having  the  proper  authority  to 
do  so  ;**  and  where  one  enters  a  train  or  car  without 
any  intention  of  paying  fare,  but  under  a  collusive 
agreement  with  the  conductor  or  some  other  em- 
ployee to  ride  free  in  violation  of  the  rules  of  the 
company,  he  does  not  become  a  passenger.*'  But 
where  the  conductor  of  a  train  or  other  agent  of 
the  carrier,  in  violation  of  the  rales  of  the  carrier, 
invites  a  person  to  ride  without  payment  of  fare, 


the  person  riding  in  good  faith  on  such  invitation  is 
a  passenger  and  not  a  trespasser.** 

[$  1056]  2.  Children.  While  it  seems  a  reason- 
able view  that  newsboys  or  children  who  are  per- 
mitted to  ride  on  a  car  gratuitously,  with  knowledge 
that  the  employee  giving  the  permission  has  no  au- 
thority to  do  so,  are  not  passengers,"  there  are 
many  cases  holding  that  where  a  child  accepts  the 
invitation  of  a  person  in  chaise  of  a  railroad  or 
street  car  and  having  apparent  authority  to  extend 
an  invitation  to  ride  thereon,  without  any  payment 
of  fare  being  intended,  he  becomes  a  passenger  with 
reference  to  whose  safety  the  carrier  has  the  same 
liability  as  with  reference  to  a  paying  passenger.** 

Child  in  charge  of  another.  A  child  going  on  a 
train  or  car  with  its  mother,  or  in  chai^  of  another 
person  who  has  a  ticket  or  pays  fare  for  herself  or 
himself,  is  a  passenger,  although  no  fare  is  paid  for 
such  child;**  but  this  rule  does  not  apply  where  the 
child  is  unaccompanied  by  one  having  it  in  charge.^ 
1057]  E.  Biding  on  Passes'— 1.  In  OeneraL 
A  person  riding  on  a  pass  is  as  much  a  passenger  as 
if  he  were  paying  full  fare,*  unless  he  refuses  to 
comply  with  the  conditions  thereof,*  and  if  the 


M.  Putnam  v.  Pacific  Monthly 
Co..  6S  Or.  39,  ISO  P  98«,  1S6  F  83B, 
LRAMS  138,  1.RA1915F  782,  Ann 
Ca»l»16C  266. 

•1.    8m  supra  if  1083.  1087. 

98.    See  supra  I  IB. 

S&    See  Infra,  i  1310. 

9^  Clark  v.  Colorado,  etc.,  R.  Co^ 
165  Fed.  408,  91  CCA  3S8,  19  L.RANS 
988;  Prince  v.  Internhtional,  etc.,  R. 
Co..  64  Tex.  144. 

(a]  AntlunltT  to  wtrj  yeraoa 
trmu.  Neither  the  maeter  mechanic 
of  a  railroad,  nor 'a  conductor,  nor  an 
enstneer  of  a  train,  has  any  Implied 
authority  to  agree  to  carry  a  person 
on  such  train  without  payment  of 
fore.  Clark  v.  Colorado,  etc,  R.  Co., 
165  Fed.  408,  91  CCA  858,  19  LRANS 
»S8. 

8A.  Ala. — Kruse  v.  St.  Iioula,  etc., 
R.  Co..  97  Ark.  137,  133  SW  841. 

Cal. — Sessions  v.  Southern  Pac.  Co., 
1B9  Cal.  599,  114  P  982. 

III. — Toledo,  etc.,  R.  Co.  v.  BeggB, 
SB  111.  80,  28  AmR  613;  Toledo,  etc., 
R.  Co.  T.  Brooks,  81  111.  245,  292. 

Ind. — StaJcup  V.  Louisville,  etc., 
R.  Co^  16  Ind.  A.  684.  4B  KB  802. 

N.  C.— McNeill  V.  Durham,  etc.,  R. 
Co.,  135  N.  C.  682,  47  SB  766,  «7 
LRA  227. 

[a]  Oa*  who  ■eowea  tnuuportfr- 
tlM  RM  by  Invitation  of  the  conduc- 
tor of  a  train  having  no  authority  to 
permit  persons  to  ride  without  nay 
does  not  become  a  paaseneer.  Slal- 
cup  V.  Louisville,  etc.,  R.  Co.,  16  Ind. 
A.  584.  45  NE  802. 

Ovoaa  referenoeai 
Care  as  to  paBsengers  who  do  not 

pay  fare  see  Infra  I  1810. 
Payment  of  fare  as  condition  of  he- 

comlnr  passenEer   see   supra  !l 

1043,  1044. 

tS.  Kansas  City,  etc.,  R.  Co.  v. 
Berry.  68  Kan.  IIS,  36  P  53.  42  AmSR 
278:  Hilton  V.  Middlesex  R.  Co.,  107 
Haas.  108,  9  AmR  11:  Ssciepanskl  v. 
Chicago,  etc,  R.  Co.,  147  Wis.  180, 
182  NW  989. 

9T.  Ky. — Cincinnati,  etc.  R.  Co.  v. 
Jackson,  68  SW  626^2  KyL  630. 

Hleh.— Ecllff  v.  Wabash,  etc.,  R. 
Co..  64  Mich.  196.  81  NW  180. 

Mo. — Drogmund  v.  Metropolitan  St. 
R.  Co.,  122  Mo.  A.  164,  98  SW  1091. 

N.  T. — Marks  v.  Rochester  R.  Co., 
41  App.  Dlv.  66,  58  NTS  210. 

Pa. — DuS  T.  Allevheny  Valley  R. 
Co.,  91  Pa.  468,  36  AmR  676. 

Tex. — Gulf,  etc..  R  Co.  v.  Dawklns, 
77  Tex.  228.  13  SW  982. 

[a]  Xlliutration,. — A  boy  board- 
ing a  street  car  with  the  consent  of 
the  grlpman  in  charge  thereof  who 
had  no  authority  to  grant  the  boy 
permission  to  ride  on  the  car  is  a 
trei^MMer.    and   not   a  passenger. 


Drogmund  v.  Metropolitan  St,  R.  Co., 
122  Mo.  A.  164.  98  SW  1091. 

Vewaboy  sldliv  ae  ageat  of  anoUier 
see  supra  5  1058. 

meat  of  fan  tvamMUj  see  su- 
)48. 

9S.  Ark.— Little  RodE  Traction, 
etc.,  Co.  V.  Nelson,  66  Ark.  494,  62 
SW  7. 

Conn. — Brennan  v.  Fair  Haven, 
etc.,  R,  Co.,  46  Conn.  284,  29  AmR 

679. 

Qa. — Metropolitan  St.  R.  Co.  v. 
Moore,  83  Ga.  453.  10  SB  730. 

111. — Chicago,  etc.,  R.  Co.  v.  Casey, 
9  111.  A.  632. 

Ky, — Palmer  Transfer  Co.  v.  Smith, 
137  Ky.  319.  822,  125  SW  725,  136 
AmSR  296,  29  LRANS  321  [quot 
Cyc]. 

Mo. — Buck  V.  People's  St.  R.,  etc, 
Co.,  108  Mo.  179,  18^ SW  1090:  Buck 
V.  People's  St.  R.,  etc.,  Co.,  46  Mo. 

A.  565. 

N,  J. — I^nbeck  V.  New  Jersey 
Traction  Co.,  67  N.  J.  L.  463,  31  A 

1038. 

Pa. — Hestonvllle  Pass.  R.  Co.  v. 
Grey,  1  Walk.  613. 

Tex. — Missouri,  etc.,  R,  Co.  v. 
Pope.  (Civ.  A.)  149  SW  1185. 

[a]  An  Invitation  of  a  motormaa 
to  a  noj  to  ride  on  the  car  Is  an  act 
within  the  scope  of  his  employment 
for  which  he  Is  responsible  lo  his 
master,  and  If  the  boy  accepts  It 
Innocently  he  is  no  trespasser,  and 
It  is  the  duty  of  the  company  to  ex- 
tend to  him  The  diligence  due  to  pas- 
sengers of  his  age  and  discretion. 
Little  Rock  Tract..  etCy  Co.  v.  Nel- 
son. 66  Ark.  494.  fife  SW  7. 

99.  Ala.— Ball  v.  Mobile  Light, 
etc.,  Co.;  146  Ala.  309,  39  S  684,  119 
AmSR  82,  9  AnnCas  968  and  note; 
Southern  R,  Co.  v.  Herron,  12  Ala. 
A.  416,  68  S  661. 

Ky. — Southern  R.  Co.  t.  Lee,  101 
SW  807,  30  KvL  1360,  10  LRANS  837. 

Mass. — BecKwIth  v.  Cheshire  R. 
Co.,  148  Mass.  68,  8  NB  875. 

Mo. — ^RawUngs  v.  Wabash  R,  Co., 
97  Mo.  A.  511.  ^1  SW  685, 

Okl. — St.  Louis,  etc.,  R.  Co.  v. 
FItts,  40  OkL  685,  140  P  144,  LRA 
1916C  348. 

Eng. — ^Austin  v.  Great  Western  R. 
Co.,  L.  R.  2  Q.  B.  448. 

[a]  Oastom  sot  to  ebacre  fare  for 
ebllerea. — A  small  child,  riding  on  a 
street  car  In  company  wltn  his 
mother  who  pays  a  fare  for  herself, 
Is  a  passenger,  although  no  fare  Is 
paid  for  such  child,  where  there  Is 
a  general  custom  on  the  part  of  the 
street  railroad  not  to  charge  fare 
for  the  carriage  of  small  children. 
Ball  V.  Mobile  Light,  etc.,  Co..  146 
Ala.  809,  89  S  684,  119  AmSR  32,  9 


AnnCas  962. 

[b]  Wlieze  »  oUU  is  yut  on  the 
traia  with.  »a  older  slater  without  a 
ticket,  it  Is  reasonable  to  presume 
that  the  child  Is  a  passenger  In  good 
faith,  especially  where  no  objection 
is  made  to  him  as  a  passenger  for 
want  of  prepayment  of  fare,  and  no 
demand  and  refusal  to  make  such 
payment  is  shown.  Rawllngs  v.  Wa- 
bash R.  Co.,  9?  Ho.  A.  B16,  71  SW 
534. 

1.  Gulf,  etc.,  R.  Co.  V.  Dawklns, 
77  Tex.  228,  13  SW  982. 

[a]  Thn*.  where  a  child  attempted 
to  ride  by  Invitation  of  a  carrier's 
employees,  It  was  held  that  while  the 
tender  age  of  a  child  might  excuse 
him  if  he  had  occupied  the  relation 
of  a  passenger  from  the  effect  of  his 
own  negligence,  It  could  not  create 
the  relation.  Gulf,  etc.,  R.  Co.  v. 
Dawklns,  77  Tex.  228,  13  SW  982. 

2.  Passes  genesaUr  see  Infra  || 
1148-1150. 

3.  111. — Illinois  Cent.  R.  Co.  v. 
O'Keefe,  63  111.  A.  102  [rev  on  other 
grounds  168  III,  115,  48  NE  294,  61 
AmSR  68  and  note,  39  LRA  148]. 

Ind. — Louisville,  etc.,  R.  Co.  v. 
Faylor,  126  Ind.  126.  25  NE  869. 

La. — Thompson  v.  Yaxoo,  etc.,  R. 
Co.,  47  La.  Ann.  1107,  17  S  603. 

Me.— Rogers  v.  Kennebec  Steam- 
boat Co.,  86  Me.  261,  29  A  1069,  26 
LRA  491. 

Mass. — Todd  V,  Old  Colony,  etc..  R. 
Co..  3  Allen  18.  80  AmD  49.  7  Allen 
207,  83  AmD  679. 

Mo. — ^Powell  V.  St.  Louis,  etc.,  R. 
Co.,  229  Mo.  246,  129  SW  963;  Young 
V.  Missouri  Pac  R.  Co.,  93  Mo.  A. 
267. 

Porto  Rico. — Wood  v.  Yaldes,  i 
Porto  Rico  Fed.  165. 

Tex. — St.  Louis  Southwestern  R. 
Co.  V.  Hill,  (Civ.  A.)  108  SW  827. 

Va. — Norfolk,  etc,  R.  Co.  v.  Tan- 
ner, 100  Va.  879,  41  SB  721. 

Ont. — Ryckman  v.  Hamilton,  etc. 
Electric  R.  Co.,  10  Ont.  L.  419,  6 
OntWR  271,  4  AnnCas  1126. 

[a]  Xidlaff  in  o&oez^  ear  by  Ibf 
Tlta'Bon.i— The  holder  of  an  annual 
free  pass  on  a  road,  traveling  by  In- 
vitation on  a  trip  In  the  officer's 
car,  who  was  not  called  on  to  pay 
his  fare  or  show  his  ticket,  was 
deemed  to  be  a  passenger,  as  he  was 
lawfully  In  the  car  by  permission  of 
the  company.  Thompson  v.  Yasoo, 
etc.,  R.  Co..  47  La.  Ann,  1107,  17  S 
503. 

Prandnlently  atteuptlnff  to  ride 
on  nontransferable  pass  of  another 

see  supra  I  l044, 

4.  Elliott  v.  Western,  etc.,  R.  Co., 
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pass  is  given  for  a  valnable  consideration  he  is  a 
passenger  for  hire." 

Vhaax  carxier  piohibited  fma  issning  pasaas.  The 
faet  that  the  carrier  is  prohibited  by  law  fnmi 
issuing  free  passes  does  not  render  a  person  a  tres- 
passer who  travels  on  such  a  pass  unlawfully  issued 
to  him;  if  the  pass  is  unlawful,  the  conductor  should 
deniand  the  regular  fare,  and  his  failure  to  do  so 
wiU  not  mako  Uie  traveler  a  trespasser,  nor  destroy 
h^  rights  as  a  passenger.* 

1058]  2.  On  DroTer'a  Passes  oi  mideT  Similar 


Airangemeiits.''  Persons  are  frequently  transported 
on  so-called  passes  who  are  not  in  fact  gratuitous 
passengers,  because  the  right  to  ride  without  pay- 
ment of  special  compensation  therefor  is  given  in 
part  consideration  of  payment  which  is  principally 
for  other  services.  Thus  persons  who  are  carried 
on  freight  trains,  on  a  drover's  pass  or  a  similar 
arrangement,  to  look  after  live  stock  which  is  being 
transported  and  as  an  incident  to  such  transporta- 
tion, are  entitled  to  protection  as  passengers  for 
hire,"  provided  they  comply  with  the  conditions  of 


certain  conditions  with  which  the 
person  riding  thereon  refuses  to 
comply,  on  such  refusal  he  ceases 
to  be  a  passenger  If  the  conductor 
so  elects.  Elliott  v.  Weetern,  etc., 
R.  Co..  58  Ga.  454. 

6.  Griawolii  v.  New  York,  etc.,  R. 
Co..  B3  Conn.  371,  4  A  261,  65  AmR 
115:  Ft.  Wayne,  etc..  Tract.  Co.  v. 
Justus,  (Ind.  A.)  108  NE  754;  Powell 
V.  Union  Pac.  R.  Co.,  266  Mo.  420, 
164  SW  628;  McNeill  v.  Durham,  etc., 
R.  Co.,  136  N.  C.  688,  47  SE  766.  67 
LRA  227. 

[a ]  'Kallrond  ftttorney. — Wh ere  a 
railroad  company  engages  an  attor- 
ney to  act  as  Ua  local  counsel,  and 
gives  him  an  annual  pass  In  con- 
sideration of  his  agreement  not  to 
accept  any  cases  against  the  com- 
pany, the  attorney,  although  using 
the  pass  on  his  own  business,  is  a 
passenger.  Powell  v.  Union  Pac.  R. 
Co.,  255  Mo.  420,  164  SW  628. 

[b]  Pwww  glT«n  In  exohuige, — 
A  pass  issued  by  one  railroad  com- 
pany In  exchange  for  a  pass  Issued 
by  another  Is  supported  by  a  valid 
consideration  and  the  carrier  ts 
governed  by  rules  applicable  to  pas- 
sengers for  hire,  unaffected  by  Burns 
Annot.  St.  (1914)  |  6644,  authorizing 
exchange  of  passes.  Ft.  Wayne,  etc.. 
Tract.  Co.  V.  Justus,  (Ind.  A.)  108 
NE  764. 

S.  U.  S. — Southern  Pac.  Co.  v. 
Schuyler,  227  U.  S.  601,  33  SCt  277. 
67  L.  ed.  662,  43  LRANS  »01  [atC  37 
Utah  S81,  109  F  68  and  note]. 

Mont. — John  v.  Northern  Pac  R. 
Co.,  42  Mont.  18,  111  P  632,  32  LRA 
NS  86. 

N.  C— McNeill  V.  Durham,  etc.,  R. 
Co.,  185  N.  C.  682,  47  SE  766.  67  LRA 
227  [rev  132  N.  C.  510.  44  SE  34,  96 
AmSR  641.  67  LRA  227,  and  clt  Cyc]. 

Pa. — Buffalo,  etc..  R.  Co.  v.  O'Hara, 
8  Pennyp.  190, 

Wa^. — Bradburn  v.  Whatcom 
County  R.,  etc..  Co.,  46  Wash.  682, 
88  P  1020,  14  LRANS  526  and  note. 

Wis. — Gabhert  v.  Hackett.  136  Wis. 
86,  116  NW  345,  14  LRANS  1070. 

fa]  A  street  rallzoad  oarryljitf  % 
p<Hloe  oAoer  free  of  charge  as  re- 
quired by  a  municipal  ordinance  is 
liable  for  Injuries  sustained  by  him 
through  the  negligence  of  its  motor- 
man  in  charge  of  the  car.  although 
the  ordlns.nce  is  in  conflict  with  a 
constitutional  or  statutory  provision 
prohibiting  the  granting  of  passes 
to  officers.  Bradburn  v.  Whatcom 
County  R..  etc.,  Co.,  46  Wash.  682,  88 
P  1020.  14  LRANS  626:  Gabhert  v. 
Hackett.  135  Wis.  86,  116  NW  846,  14 
LRANS  1070. 

[b]  One  hollUnff  »  goTemment 
oommisslon  that  entitles  htm  to  free 
interstate  railroad  transportation 
while  on  duty,  and  who  while  not  on 
duty  enters  a  train  reiyinu  on  such 
commiHsion.  and  with  the  consent  of 
the  officials  In  charge  of  the  train, 
and  remains  thereon  with  their  con- 
sent, is  not  a  trespasser,  even  If  In 
so  doing  he  violates  the  antipass 
provlRton  of  the  Hepburn  Law. 
Southern  Pac.  Co.  v.  Schuyler.  227 
U.  S.  601.  83  SCt  277,  57  L.  ed.  662, 
43  LRANS  901  [aff  87  Utah  681,  109 
P  458]. 

7.  Care  required  as  to  persoiui  M- 
oompanying  atook  see  Infra  fi  1304. 

8.  u.  S. — Indianapolis,  etc.,  R.  Co. 
V.  Horst.  93  U.  S.  291.  23  L.  ed.  898; 
New  York  Cent.,  etc.,  R.  Co.  v.  Lock- 
wood.  17  Wall.  357,  21  L.  ed.  627; 
Wiley  V.  Canada  Grand  Trunk  R.  Co., 


227  Fed.  127;  Norfolk  Southern  R. 
Co.  v.  Chatman,  222  Fed.  802,  806, 
138  CCA  360  [quot  Cyc]'  New  York, 
etc.,  R.  Co.  v.  ^Istead.  218  Fed.  466, 
133  CCA  1;  Chicago,  etc.,  R.  Co.  v. 
Williama,  200  Fed.  207,  118  CCA  393; 
Chicago,  etc.,  R.  Co.  v.  Carpenter,  66 
Fed.  461,  6  CCA  561;  Illinois  Cent. 
R.  Co.  V.  Foley,  63  Fed.  459,  S  CCA 
589;  Waterbury  v.  New  York  Cent., 
etc.,  R.  Co.,  17  Fed.  671,  21  Blatcaif. 
314. 

Ark. — St.  Louis,  etc.,  R.  Co.  t. 
Loyd,  106  Ark.  340,  ISO  SW  864; 
Little  Rock,  etc.,  R.  Co.  V.  MUea.  40 
Ark.  298,  48  AmR  10. 

Del. — PUnn  v.  Philadelphia,  etc.,  R. 
Co.,  6  Del.  469. 

111. — Illinois  Cent.  R.  Co.  v.  Jen- 
nings,  217  111.  140,  76  NE  467  [rev 
119  111.  A.  817J;  Chicago,  etc.,  R.  Co. 
V.  Winters,  176  111.  293,  61  NE  901 
[aS  65  111.  A.  4361;  Illinois  Cent.  R. 
Co.  V.  Beebe,  174  111.  IS,  50  NE  1019, 
66  AmSR  268,  43  LRA  210;  New  York, 
etc.,  R.  Co.  V.  Blumenthal,  160  111. 
40,  43  NE  809:  Lajce  Shore,  etc,  R. 
Co.  V.  Brown,  123  iTl.  162.  14  NE  197, 
5  AmSR  610;  IllinolB  Cent.  R.  Co.  v. 
Rothschild.  134  111.  A.  604:  Southern 
R.  Co.  V.  Cullen,  122  111.  A.  293  [aff 
221  111.  892,  77  NE  4701:  Pennsyl- 
vania Co.  V.  Greso,  102  111.  A.  262; 
Pennsylvania  Co.  v.  Greao,  79  111.  A. 
127-  Union  R.,  etc..  Co.  v.  Shaoklett, 
19  ill.  A.  146  [aff  119  111.  222710  NE 
896]. 

Ind. — Lake  Shore,  etc.,  R.  Co.  v. 
Teeters,  166  Ind.  336,  77  NG  699,  6 
LRANS  425  [aft  (A.)  74  NE  10143; 
Ohio,  etc.,  R.  Co.  v.  Selby,  47  Ind. 
471,  17  AmR  719;  IndianapoUs.  etc., 
R.  Co.  v.  Beaver.  41  Ind.  498;  Indian- 
apolis Southern  R.  Co.  v.  Tucker,  51 
Ind.  A.  480,  98  NE  431:  Southern  R. 
Co.  V.  Roach.  88  Ind.  A.  211,  78  NE 
201:  Evanevllle,  etc.,  R.  Co.  v.  Mills, 
37  Ind.  A.  598.  77  NE  608:  Southern 
R.  Co.  v.  Roach,  (Ind.  A.)  77  NE  606. 

Ky. — Memphis,  etc..  Packet  Co.  v. 
Buekner.  108  Ky.  701,  57  SW  482,  22 
KyL  401;  Louisville,  etc.,  R.  Co.  v. 
Bell,  100  Ky.  203,  38  SW  3. 

Md. — Western  Maryland  R.  Co.  v. 
State,  95  Md.  637,  53  A  969. 

Mich. — ^Weaver  v.  Ann  Arbor  R. 
Co.,  139  Mich,  690.  102  NW  10S7,  6 
AnnCas  764. 

Minn. — OlBon  v.  St.  Paul,  etc,  R. 
Co.,  45  Minn.  SSe,  48  NW  446,  22  Am 
SR  749. 

Miss. — Louisville,  etc.,  R.  Co,  v. 
Winn.  107  Miss.  755,  66  S  201. 

Mo. — GriRlth  v.  Mls.souri  Pac.  R. 
Co.,  98  Mo.  168.  11  SW  559;  Carroll 
V.  Missouri  Pac-  R.  Co..  88  Mo.  239, 
57  AmR  382;  Tlbby  V.  Missouri  Pac. 
R.  Co.,  82  Mo.  292;  Graham  v.  Pacific 
R.  Co..  66  Mo.  536;  Chom  v.  Missouri, 
etc.,  R.  Co.,  168  Mo.  A.  618,  153  SW 
1060. 

Nebr. — Chicago,  etc.,  R.  Co.  v. 
Troyer.  70  Nebr.  287.  97  NW  308.  70 
Nebr.  293,  103  NW  680;  Omaha,  etc.. 
R.  Co.  V.  Crow,  47  Nebr.  84.  66  NW 

21. 

N.  Y. — Poucher  v.  New  York  Cent 
R.  Co..  49  N.  Y.  263.  10 -AmR  364; 
Smith  V.  New  York  Cent.  R.  Co..  24 
N.  Y.  222;  Pitcher  v.  Lake  Shore,  etc., 
R.  Co..  16  NYS  62  (aff  187  N.  Y.  668. 
83  NE  339]. 

N.  D. — McGregor  v.  Great  Northern 
R.  Co..  31  N.  T>.  471.  486.  154  NW  261 
[clt  Cyr]. 

Oh. — Cleveland,  etc.,  R.  Co.  v.  Cur- 
ran,  19  Oh.  St.  1,  2  AmR  362;  Lake 
Shore,  etc.,  R.  Co.  v.  Hotchklss.  24 
Oh.  Clr.  Ct.  431. 


Okl. — ^Martin  Chicago,  etc,  R. 
Co.,  148  P  711;  St.  Louis,  etc.,  R.  Co. 
V.  Kerns,  41  Okl.  167.  126  P  109;  St. 
Louis,  etc..  R.  Co.  v,  NlOhola,  89  Okl. 
522,  136  P-169. 

Pa. — Rowdin  v.  Pennsylvania  R. 
Co.,  208  Fa.  628,  67  A  1126;  Pennsyl- 
vania R.  Co.  V.  Henderson.  61  Pa. 
816;  Hanover  Junction,  etc.,  R.  CO. 
V.  Anthony,  3  Walk.  210. 

Tex. — Miesouri  Pac.  R.  Co.  v.  Ivy. 
71  Tex.  409,  9  SW  346,  10  AmSR  758. 
1  LRA  600;  Texas,  etc,  R.  Co.  v. 
Garcia,  62  Tex.  286;  American  Ex- 
press Co.  T.  Ogles,  36  Tex.  Civ.  A. 
407.  81  SW  1023:  Gulf,  etc,  R.  Co. 
V.  Cole,  8  Tex.  Civ.  A.  636.  28  SW 
391;  International,  etc. ,  R.  Co.  v. 
Armstrong,  4  Tex.  Civ.  A.  146.  23  SW 
286;  International,  etc,  R.  Co.  v. 
Campbell,  1  Tex.  Civ,  A.  609,  20  SW 
846. 

Utab. — Saunders  v.  Southern  Pac. 
Co.,  18  Utah  275,  44  P  982. 

Vt,-— Sprigg  V.  Rutland  R.  Co.,  77 
Vt.  347,  60  A  148. 

W.  Va. — Maslln  v.  Baltimore,  etc, 
R  Co.,  14  W.  Va.  ISO,  36  AmR  748. 

Wis. — Lawaon  v.  Chicago,  etc.,  R. 
Co.,  64  Wis.  447,  24  NW  618,  64  AmR 
634. 

Ont — Qoldstine  v.  Canadian  Pac. 
R.  Co.,  21  Ont.  L.  675.  16  OntWR  725 
[app  dlsm  23  Ont.  L.  686,  2  OntWN 
964,  18  OntWR  977]. 

[a]  irot  mle  of -law. — There  ts  no 
rule  of  law  which  gives  one  a  right 
to  a  pass  on  a  freight  train  because 
he  has  a  shipment  of  stock  thereon, 
although  there  is  a  custom  whitA 
permits  the  owner  under  some  ship- 
ping contracts  to  accompany  the 
stock.  Chesapeake,  etc..  R.  Co.  v. 
Coliinsworth,  162  Ky.  197,  158  SW 
241. 

[b]  ninBtratloBS^(l)  One  who, 
being  the  agent  of  the  owner  or 
horses,  rides  on  the  freight  train  on 
which  they  are  shipped  Is  a  pas- 
senger, ana  does  not  assume  the  risk 
of  injury  from  negligence  of  the  car- 
rier. Southern  R.  Co.  v.  Roach,  38 
Ind.  A.  211,  78  NE  20L  (2)  A  care- 
taker, with  a  shipment  of  household 
goods  and  a  horse  and  a  cow,  Is  a 
passenger,  within  a  statute  declaring 
that  a  railroad  company  shall  not  be 
liable  for  injuries  to  passengers  on 
freight  trains  unless  tt  is  guilty  of 
gross  negligence.  Louisville,  etc.,  R. 
Co.  v.  Winn,  107  Miss.  755,  66  S  201. 
<3>  A  person  in  charge  of  live  stock, 
traveling  on  freight  trains  on  a 
"drover's  pass,"  w^ile  going  along 
the  tracks  of  a  railroad  company  In 
order  to  get  on  board  of  the  caboose 
of  the  freight  train  on  which  he  is  to 
ride,  is  a  passenger  of  such  railroad 
company  and  entitled  to  all  the  rights 
thereof,  and  is  not  a  mere  licensee. 
Lake  shore,  etc.,  R.  Co.  v.  Hotchkiss, 
24  Oh.  Clr.  Ct.  431.  (4)  Where  an 
employee  accompanies  live  stock  In 
transit,  and  his  transportation  has 
been  included  in  the  price  paid  by 
the  owner,  he  is  a  passenger  within 
the  meaning  of  a  statute  which  re- 
lieves a  railroad  company  from  lia- 
bility for  injuries  received  by  any 
person  not  a  passenger.  Rowlln  v. 
Pennsylvania  R.  Co..  208  Pa.  623,  67 
A  1125.  (5)  One  accompanying  stock 
aa  an  attendant,  with  the  consent  of 
the  agent  of  the  express  company 
which  Is  transporting  the  stock  and 
of  the  conductor  of  the  train.  Is  a 
passenger,  and  entitled  to  protection 
as  such,  although  his  name  does  not 
appear  on  the  written  contract  as  an 


For  later  ceies.  tfevaltq^aeata  and  (dua^es  in  the  law  see  cumulative  Annotations,  same  title,  paae  and^ajotavilinl>er. 
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the  pass  or  similar  arTanranaii,'  saeh  as  a  eondi- 
tion  leqairiag  them  to  ride  in  the  caboose,^  or  on 
the  same  tram  with  the  stock.^^  It  hais  been  held 
that  a  person  traveling  on  sneh  a  pass  is  a  passen- 
ger only  in  a  restricted  sense.*'  Thu  relation  ean- 
not  be  flhanRed  by  any  subterfoge  in  the  contract 
for  earrii^,  nojy  by  references  to  him  in  the  way- 
bill as  riding  free,"  0r  as  ''a  man  in  charge";" 
but  one  aeoompanying  a  shipment  without  any 
agreement  with  the  earner  is  not  a  passenger/' 

The  con^deration  for  the  passage  of  such  a  per- 
son is  the  service  he  renders  in  ttdting  care  of  the 
stock,  or  the  cha^e  made  against  him  or  his  em- 
ployer for  shipping  the  stock.*' 

Provision  for  ouy  ona  lerson.  Where  the  con- 
tract provides  that  only  the  shipper  or  one  person 
may  accompany  the  stock  free  of  ebaxge,  another 
person  who  boards  the  train,  claiming  an  interest 
in  such  stock,  cannot  claim  the  right  of  a  passen- 


ger;*' this  also  applies  to  a  person  who  boards  the 
train  for  the  purpose  of  assisting  in  the  eare  of 
such  stock;*'  but  in  sneh  a  ease  the  shipper  who 
is  riding  with  the  stoek  cannot  be  held  to  be  a  tres- 
passer by  reason  of  the  fact  that  his  servant  is  also 
permitted  to  ride.^ 

Btatntory  duty  to  foinliih  fine  tranapoftation. 
Under  some  statntes  it  is  required  that  a  railroad 
doing  business  within  the  state  shall  furnish  free 
transportation  to  shippers  of  live  stock  in  case  of 
intra-sfate  shipmentSj  subject  to  a  penalty  if  it  re- 
fuses so  to  do.** 

1059]  L  Parsoiu  Biding  on  Vehidw  or  in 
Places  Not  Proper  for  Passengers— 1.  In  OmeraL 
Unless  the  company  has  expressly  or  impliedly  au- 
thorised the  use  of  such  trains  for  the  carrying  of 
passet^ers,  the  rale  is  that  persons  entering  and 
riding  on  pay  trains,**  construction  trains,"  gravel 


attendant  who  Is  to  accompany  tbe 
stock.  Amarloan  Express  Co.  v. 
Offlea,  S6  Tex.  Civ.  A.  407,  81  SW 
1028. 

[c1    Oomtlnwuioo    of  zalatloii. — 

(1)  Wlier«,  under  the  contract  of  ship- 
ment, a  person  rides  fn  the  car  to 
look  after  and  care  for  the  property 
shipped,  and  the  car  is  temporarily 
stopped  at  a  place  where  It  cannot  be 
unloaded,  and  with  the  understanding 
that  it  win  be  placed  at  a  more  con- 
venient place  tne  next  morning,  and 
the  person  leaves  the  car  during  the 
night,  and  returns  to  It  in  the  morn- 
ing:, he  does  not,  as  a  matter  of  law, 
cease  to  be  a  passenger.  Hardin  v. 
Ft.  Worth,  etc.,  R.  Co..  33  Tex.  Civ. 
A.  U8.  77  SE  431.  (2)  But  the  re- 
lation ceases  after  the  arrival  of  the 
train  at  Its  destination  and  a  reason- 
able opportunity  for  the  passenger 
to  leave.  Orcutt  v.  Northern  Pac.  R. 
Co.,  4&  Minn.  368,  47  NW  1068.  Con- 
tinuance and  termination  of  the  rela- 
tion see  generally  supra  {j  1047- 
1952. 

[d]  WhSM  a  tnlasr  of  zsos  borses 

travels  In  a  railroad  car  equipped 
for  their  transportation,  in  charge  of 
such  horses,  and  the  contract  with 
the  railroad  provides  that  It  will  not 
assume  any  risk  for  feeding,  water- 
ing, or  earing  for  the  stock,  and  the 
trainer  has  not  paid  his  fare,  but  has 
the  money,  and  it  Is  customary  In 
like  cases  to  pay  whenever  the  con- 
ductor calls  for  the  fore,  and  the 
conductor  has  not  done  so,  and  It  Is 
necessary  to  haVe  some  one  In  charge 
of  the  horses,  the  trainer  is  not  a 
trespasser.  Alabama,  etc.,  R.  Co.  v. 
BmSS^y,  7ft  Hiss.  417,  30  S  SeO.  89 
>AmSR  C60. 

[el  A  otvUian  dxlver  attsdMA  te 
a  aatloaal  yaard  MStewnt,  while  rid- 
ing in  a  oar  with  horses  belonging 
to  the  regiment,  under  orders  from 
his  commanding  ofllcer.  Is  not  a  tres- 
passer. New  Yoiic,  etc.,  R.  Co.  v. 
Halstead,  ZIH  Fed.  466,  133  CCA  1. 

[f]  On  ecnuuotlw  raUzoad. — Where 
one  railroad  receives  from  another 
railroad  a  car  of  live  stock,  with  a 
man  in  charge  thereof  who  is  trav- 
eling free  under  contract  with  the 
flrst  company,  of  which  It  has  knowl- 
edge, the  person  thus  carried  is  a 
passenger  for  hire.  Delaware,  etc, 
R?  Co.  V.  Ashley,  67  Fed.  209.  14  CCA 

AM  to  UmltatloB  of  Uatdlltr  ^  oon- 
tract  see  infra  J  1160. 

9.  Illinois  Cent.  R.  Co.  v.  Jen- 
nings, 217  111.  140,  76  NE  467  [rev 
119  III.  A.  317]. 

10.  IIlinoiB  Cent.  R.  Co.  v.  Jen- 
nings. 217  111.  HO,  75  NE  457  frev 
119  111.  A.  317]-,  Scrlvner  v.  Missouri 
Pac.  R.  Co.,  260  Mo.  421.  169  SW  83. 

[a]  Thna,  where  a  contract  be- 
tween a  railroad  company  and  a  ship- 
per of  stock  and  household  goods  re- 
quired the  shipper  to  ride  at  all  times 
In  the  caboose,  the  shipper,  when  rid- 
ing in  the  freight  car  contrary  to  the 
contract,  was  not  a  passenger  and 
could  not  recover  for  injuries  occa- 


sioned by  an  unusually  hard 
coupling.  Scrlvner  v.  Missouri  Pac. 
R.  Co.,  l!60  Mo.  421,  169  SW  S3. 

11.  Gulf,  etc.  R.  Co.  v.  Winn. 
(Tex.  Civ.  A.)  178  SW  697;  Thorp  v. 
Concord  R.  Co.,  61  Vt.  378,  17  A  791. 

[a]  lUastratloii. — Where  one 
boards  a  passenger  train  when  his 

f ass  Is  expressed  to  be  good  only  on 
he  train  on  which  his  stock  is  trans- 
ported, the  relation  ceases.  Thorp  v. 
Concord  R.  Co..  61  Vt.  378,  17  A  791. 

[b]  Prior  similar  aots, — The  fact 
that  similar  tickets  have  been  pre- 
viously received  by  defendant  for 
passage  on  its  passenger  trains  does 
not  alter  the  case.  Thorp  v.  Con- 
cord R.  Co.,  61  Vt.  878,  17  A  791. 

la.  Chicago,  etc.,  R.  Co.  v.  Troyer, 
70  Nebr.  287.  97  NW  308,  70  Nebr. 
293,  103  NW  680;  Omaha,  etc..  R.  Co. 
V.  Crow,  64  Nebr.  747.  74  NW  1086, 
69  AmSR  741;  Ft.  Worth,  etc,  R.  Co. 
V.  Hardin,  41  Tex.  Civ.  A.  19,  90  SW 
679.  See  also  Riley  v.  Chicago,  etc, 
R.  Co.,  78  Nebr.  748,  111  KW  847 
(holding  that  one -who  under  contract 
with  a  railroad  company  accom- 
panies a  shipment  of  live  stock  Is 
not  a  passenger,  within  Cobbey 
Annot.  St.  [1903]  fi  10,039,  and  In  an 
acttlon  for  Ihjurles  reoeivad  the  com- 
mon law.  and  not  the  statutory  rule 
of  liability,  applies). 

13.  Missouri  Pac.  B.  Oo.  V.  Ivy,  71 
Tex.  409.  9  SW  84S,  10  AmSR  768, 
1  LRA  600. 

[a1  Stlpttlatloa  as  to  assumption 
of   zi«k.^(l)    A    shipper    of  stock 

f;lven  a  pass  to  accompany  the  same 
s  a  passenger,  entitled  to  recover  of 
the  carrier' for  Injury  through  negli- 
gence of  its  employees.  notwTthstand* 
mg  a  stipulation  in  the  contract  that 
he  feed  and  water  his  stock,  and  dur- 
ing the  passage  be  deemed  an  em- 
ployee ox  the  company,  and  assume 
all  risks  Incident  to  hlis  employment. 
St.  Louis  Southwestern  R.  Oo.  v. 
Nelson,  (Tex.  Civ.  A.)  44  SW  17ft. 
(2)  Where  the  contract  for  the  ship- 
ment of  stock  provided  that  the 
owner  should  send  a  hand  on  the 
traih  to  look  after  the  stock  and 
that  such  hand  should  he  regarded  as 
an  employee  of  the  carrier,  and 
should  assume  all  the  risks  of  one. 
and  during  the  transportation  the 
hand  was  killed  by  a  collision,  it  was 
held,  in  an  action  by  his  next  of  kin, 
that  such  employee  was  a  passenger 
for  hire.  Missouri  Pac  R.  Co.  v. 
Ivy,  71  Tex.  409,  9  SW  846,  10  AmSR 
768,  1  L.RA  500. 

[b]  Where  mtaors  not  allowed. — 
Where  a  minor  is  knowingly  received 
by  a  conductor  as  assistant  to  a 
drover,  under  a  drover's  pass  con- 
taining a  provision  that  no  minor 
shall  be  permitted  to  travel  under 
such  pass,  the  minor  is  a  passenger. 
Texas,  etc.,  R,  Co.  v.  Qarcia,  62  Tex. 
285.  , 

14.  Porter  v.  New  York,  etc.,  R. 
Co..  59  Hun  (N.  Y.)  177.  13  NYS  491 
[aff  129  N.  Y.  624  mem,  29  NE  1029 
mem]:  Cleveland,  etc.,  R.  Co.  v.  Cur- 
ran,  19  Oh.  St  1,  Z  AmR  862. 


15.  Indianapolis,  etc.,  R.  Co.  v. 
Beaver,  41  Ind.  493,  498. 

16.  Chicago,  etc,  R.  Co.  v.  Hob- 
tetter,  171  Ind.  466,  84  NE  634  [rev 
(A)  82  NE  1134]. 

IT.  Pennsylvania  Co.  v.  Gresco. 
102  111.  A.  252;  Pennsylvania  Co.  v. 
Greao,  79  111.  A.  127;  Pittsburgh,  etc. 
R.  Co.  V.  Brown,  127  Ind.  11,  97  NE 
145.  98  NE  625;  Lake  Shore,  etc.,  R. 
Co.  V.  Teeters,  (Ind.  A.)  74  NE  1014 
[aff  166  Ind.  385,  77  NE  599,  5  LRA 
NS  4251:  Louisville,  etc.,  R.  Co.  v. 
Winn,  107  Miss.  766,  66  S  201:  Sprlgg 
v.  Rutland  R.  Co.,  77  Vt  347,  60  A 
143. 

18.  Richmond,  etc..  R.  Co.  v. 
Burnsed.  70  Miss.  437,  12  S  968,  36 
AmSR  656;  Brown  v.  Missouri,  etc., 
R.  Co..  64  Mo.  536. 

Traud  or  evasion  of  fare  yenerally 
see  supra  S  1044. 

19.  Gardner  v.  New  Haven,  etc., 
Co..  61  Conn.  143.  60  AmR  12:  Mis- 
souri Pac.  R.  Co.  v.  Atken,  71  Tex. 
373.  9  SW  437. 

ao.  Missouri  Pac.  R.  Co.  v.  Aiken, 
71  Tex.  373.  9  SW  437. 

[a]  Thns,  where  the  shipper  and 
one  servant  enter  the  car.  and  on  ob- 
jection being  made  that  both  cannot 
ride  free,  the  shipper  informs  the 
conductor  that  the  employee  can  be 
put  off,  but  no  further  oojectlon  is 
made,  and  the  shipper  Is  Injured,  he 
is  a  passenger,  and  not  a  trespasser, 
by  reason  of  having  the  employee  on 
the  train.  Missouri  Pac.  R.  Co.  v. 
Aiken,  71  Tex.  373,  9  SW  437. 

ai.  See  statutory  provisions.  And 
see  Missouri,  etc.,  R.  Co.  v.  Sin- 
clair, 77  Kan;  228,  94  P  123;  State  V. 
Otis,  60  Kan.  248.  66  P  14. 

[a]  Applies  only  to  iBtra-stato 
■h^mentir  By  necessary  Implica- 
tion from  the  language  of  the  stat- 
ute the  act  was  Intended  to  apply 
only  to  Intra-state  business;  and  in 
the  event  that  It  was  intended  to  ap- 

61y  to  interstate  business  it  would 
e  unconstitutional  and  void.  State 
v.  Otis,  60  Kan.  248,  66  P  14. 

aa.  Southwestern  B.  Co.  v.  Single- 
ton, 66  Oa.  252;  Louisville,  etc.,  R. 
Co.  v.  Stacker,  86  Tenn.  843,  6  SW 
737,  6  AmSR  840. 

ia]  Trespasser. — ^A  company  pro- 
ing  sufTtcient  trains  and  cars  to 
accommodate  all  the  traveling  pub- 
lic over  its  line  has  the  legal  right 
to  run  special  trains  for  the  pur- 

fiose  of  carrying  provisions  and  pay- 
ng  its  employees,  and  to  prohibit 
any  person  from  traveling  on  such 
trains;  and  if  a  person  enters  a  car 
attached  to  the  same,  knowing  Its 
character,  without  the  consent  of  the 
corporation  or  its  agent,  he  h^comes 
a  trespasser.  Southwestern  R.  Co. 
v.  Singleton.  66  Ga.  252. 

[b]  While  on  oar  to  receive  wages. 
—An  employee  on  a  pay  train  by  in- 
vitation to  receive  his  wages  Is  In 
the  position  of  a  passenger.  Louis- 
vlHe,  etc..  R.  Co.  v.  Stacker.  86  Tenn. 
343,  6  SW  787.  6  AmSR  840. 

S3.  U.  S. — Shoemaker  v.  Kings- 
bury, 12  Wall.  369, 
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trains,"  timber  trains,^  or  trains  prohibited  from 
carrying  passengers,^  are  not  deemed  pa^ngers, 
unless  they  do  so  on  the  invitation  or  with  the 
consent  of  the  conductor  or  other  e^^loyee  having 
authority  to  grant  such  privilege;"  and  this  is 
true  also  of  one  riding  on  a  railroad  velocipede.^ 
A  person  riding  on  a  construction  train  which  cus- 
tomarily carries  passei^rs,  and  having  no  notice 
of  a  rule  to  the  contrary,  has  a.  right  to  assnme 


that  the  conductor  has  authority  to  allow  him  to 
ride  thereon,  and  should  be  considered  a  passenger." 

Improper  place.  A  person  riding  in  a  place  or 
on  a  portion  of  a  vehicle  not  provided  by  the  car- 
rier for  passengers  is  usually  not  regarded  as  a 
passenger,^  unless  the  rule  forbidding  such  riding 
has  been  habitually  disregarded.^  Thus  other  per- 
sons than  express  messengers,  riding  in  «pre8S  ears, 
are  usually  not  to  be  considered  as  passengers." 


Wade  V,  Lutcher,  etc..  Cypress  Lum- 
ber Co.,  74  Fed.  617,  20  OCA  fil6; 
Albion  Lumber  Co.  v.  De  Nobra,  72 
Fed.  739.  19  CCA  168. 

Ind. — Menaugh  v.  Bedford  Belt  R. 
Co.,  157  Ind.  20.  60  NB  694. 

Minn. — Rosenbauni  v.  St.  Paul, 
etc.,  R.  Co.,  38  Minn.  178.  36  NW  447, 
S  AmSR  663. 

Tenn. — Nashville,  etc.,  R.  Co.  v. 
Messino.  1  Sneed  220. 

Ont.' — Sheerman  v.  Toronto,  etc.,  K. 
Co.,  34  U.  C.  Q.  B.  461;  Graham  v. 
Toronto,  etc.  R.  Co.,  23  U.  C.  C.  P. 
641. 

BmplojMs  of  ouxlex  on  neh 
trains  see  supra  |  1054. 

34.  Keating  v.  Mlchiean  Cent.  R. 
Co.,  97  Mich.  164,  68  NW  346.  37  Am 
SR  328.  See  also  Lawrencebursh, 
etc..  R.  Co.  V.  Montgomery,  7  Ind.  474 
(holding  that  under  some  circum- 
stances a  company  may  be  liable  for 
an  Injury  which  happens  to  a  person 
who  takes  passage  on  a  gravel  train 
not  engagea  In  carrying  passengers). 

as.  Illinois  Cent.  R.  Co.  v.  Mea- 
eham,  91  Tenn.  428,  19  SW  232.  Com- 
Dkre  ^rvey  v.  I>eep  River  Logging 
Co.,  49  Or.  683,  90  P  SOI,  12  LRANS 
131  and  note  (holding  that  although 
defendant  engaged  Tn  the  logging 
business  and  operating  as  part  of  its 
appliances  a  logging  steam  railroad 
with  engines  and  logging  trucks  Is 
not  engaged  in  the  paBsenger  busi- 
ness, ana  neither  charges  nor  re- 
ceives fares  of  persons  carried,  its 
implied  consent  to  the  carriage  of 
a  person  on  one  of  Its  trucks  may 
bft  found  from  evidence  tending  to 
Show  not  only  that  defendant's  man- 
ager had  actual  knowledge  that  the 
persons  In  charge  of  Its  trains  were 
In  the  habit  of  permitting  persons  to 
ride  thereon,  but  also  that  such  prac- 
tice was  BO  open,  notorious,  and  con- 
tinuous that  It  was  hardly  probable 
that  It  could  have  been  without  his 
knowledge). 

36.  Purple  v.  Union  Pac  R.  Co.. 
114  Fed.  123,  51  CCA  664.  67  LRA 
700;  Kruse  v.  St.  I^uls,  etc.,  R.  Co., 
97  Ark.  137.  133  SW  841. 

[a]  OonstTUotlTe  feaowUdge, — 
One  about  to  board  a  train  who  has 
knowledge  of  facts  which  would  put 
a  prudent  person  on  Inquiry  as  to 
whether  the  train  Is  allowed  to  carry 
passengers  Is  charged  with  knowl- 
edge of  the  facta  which  diligent  In- 
QuTry  would  disclose.  Purple  v. 
Union  Pac.  R.  Co..  114  Fed.  123.  61 
CCA  664,  57  LRA  700. 

[b]  Persons  riding  on  trains  not 
Intended,  for  passengers,  contrary  to 
the  carrier's  rules,  or  by  permission 
of  the  trainmen,  are  trespassers  or 
at  most  bare  licensees.  White  v. 
Illinois  Cent.  B.  Co.,  99  Miss.  661.  66 
S  593. 

Oettinff  on  wrong  train  or  oar  see 
supra  I  1041. 

JUdlstf  on  fMigU  trains  see  infra 
I  1060. 

37.  Brown  v.  Scarboro,  97  Ala. 
316,  12  S  289;  Prescott.  etc.,  B.  Co. 
V.  Hopkins,  122  Ark.  168.  182  SW 
661;  cSilcago.  etc..  R.  Co.  v.  Fraxer, 
65  Kan.  682.  40  P  923;  Rosenbaum 
v.  St.  Paul,  etc.,  R.  Co.,  38  Minn.  173, 
36  NW  447,  8  AmSR  663. 

[a]  Vba  condmotor  in  charge  of  a 
ooBstnutlon  train  is  the  representa- 
tive of  the  companr  and  the  manager 
of  the  train,  and  his  acceptance  and 
receiving  of  passengers  on  such  tfafn 
and  collecting  fare  from  them  ordi- 
narily entitles  them  to  the  rights  of 
passengers  and  to  such  care  and  at- 


tention as  can  reasonably  be  given, 
having  due  regard  to  the  mode  of 
conveyance  and  the  nature  of  the 
train;  and  the  fact  that  the  conductor 
may  have  carried  passengers  with- 
out authority  from  the  company,  and 
contrary  to  Instructions,  will  not  re- 
lieve the  company  from  liability  for 
failure  to  exercise  due  care  toward 
those  so  received  as  passengers,  un- 
less the  latter  knew  they  were  riding 
In  violation  of  the  rules  of  the  com- 
pany and  willfully  Joined  with  the 
conductor  In  committing  a  wrong 
against  the  company.  Chicago,  etc.. 
R.  Co.  V.  Frazer,  B6  Kan.  682,  40  P 
928. 

[b]  railure  to  warn  not  pexuls- 
•lon. — The  failure  of  those  In  charge 
of  a  train  on  which  a  person  had 
wrongfully  taken  passage  to  warn 
him  to  get  off  cannot  be  construed 
Into  a  permission  to  become  a  pas- 
senger on  the  train.  Brown  v.  Scar- 
boro, 97  Ala.  316,  12  S  289. 

[c]  Frasuttptlon. — The  presump- 
tion that  one  who  is  permitted  by  an 
employee  of  a  company  to  ride  on  a 
construction  train  is  not  lawfully 
thereon  may  be  overcome  by  special 
circumstances  implying  the  authority 
of  such  employee  tO'  grant  such  privi- 
lege. Rosenbaum  v.  St.  Paul,  etc., 
R.  Co.,  38  Minn.  173,  86  NW  447,  8 
AmSR  653. 

[d]  Duty  to  laanlr*  <or  permla- 
■ion.~It  is  the  duty  of  one  desiring 
to  take  passage  on  a  work  or  log- 
ging train  to  Inquire  of  proper  per- 
sona if  he  may  do  so.  Prescott,  etc., 
B.  Co.  v.  Hopkins,  122  Ark.  168.  182 
SW  551. 

38.  Craig  v.  Mt.  Carbon  Co..  46 
Fed.  448  [app  dism  164  U.  S.  499 
mem,   14  SCt  1144  mem.  S8  L.  ed. 

1084  men)]. 

[a]  XCsre  aoqnlesoenoe  or  per- 
mission on  the  part  of  the  company 
to  such  use  of  the  track  gives  no 
right,  but  in  such  case  the  person  so 
using  Is  a  trespasser,  and  no  action- 
can  be  maintained  unless  defendant 
was  guilty  of  willful  negligence. 
Craig  v.  Mt.  Carbon  Co.,  46  Fed.  448 
[app  dIsm  164  U.  S.  499  mem.  14  SCt 
1144  mem,  38  L.  ed.  1084  mem], 

S8.  Spence  v.  Chicago,  etc.,  R.  Co., 
117  Iowa  1,  90  NW  846  (former  em- 
ployee) ;  St.  Joseph,  etc.,  B.  Co.  v. 
Wheeler.  36  Kan.  186,  10  P  461. 

30.  U.  S. — Chicago,  etc.,  R.  Co.  v. 
Thurlow,  17B  Fed.  894,  102  CCA  128, 
30  LRANS  671. 

111. — Illinois  Cent.  R.  Co.  v. 
O'Keefe.  168  111.  116.  48  NB  294.  61 
AmSR  68  and  note,  39  LRA  148  [rev 
63  111.  A.  1021;  Strong  v.  North 
Chicago  St.  R.  Co.,  116  111.  A.  246. 

Ind. — Udell  v.  Citizens'  St.  R.  fCo., 
162  Ind.  507,  62  NE  799,  71  AmSB 
336. 

Mass. — Merrill  v.  E^astern  B.  Co.. 
139  Mass.   238,  1   NB  648,  62  AmR 

705. 

Tex. — Missouri,  etc.,  B.  Co.  v.  Wil- 
liams, 91  Tex.  256,  42  SW  855  [rev 
(Civ.  A.)  40  SW  350]. 

[a]  niTurtrations. — (l)  Where  a 
person  who  holds  a  free  pass  boards 
a  train  as  It  is  moving  out  from 
the  sUtlon  by  climbing  on  the  plat- 
form next  to  the  tender  in  front  of 
the  baggage  car,  the  door  of  which 
Is  locked,  he  is  not  a  passenger,  even 
though  the  engineer  and  conductor 
know  that  some  one  has  boarded  the 
moving  train  between  the  tender  and 
baggage  car.  but  do.  not  know  who  be 
is  or  lor  what  purpose  he  Is  there. 
Illinois  Cent.  B.  Co.  v.  O'Keefe.  168 
111.  116,  48  NE  294,  61  AmSB  68,  39 


LBA  148  [rev  63  111.  A.  102].  (2) 
A  boy  who  hangs  on  the  side  of  an 
electric  car  with  his  feet  resting  on 
the  boxing  of  the  axle  and  rides  there 
without  offering  to  pay  fare  is  not  a 
passenger.  Udell  v.  (Jttisens'  St.  R. 
Co..  162  Ind.  507.  62  NE  799,  71  AmBB 
336.  (3)  One  who  without  a  ticket, 
but  prepared  to  pay  his  fare,  and 
with  a  bona  fide  Intention  of  paying 
It,  boards  a  train  carrying  passen- 
gers. Is  not  a  passenger  if  he  takes 
passage  on  a  part  of  the  train  not 
intended  for  passengers,  such  as  the 
front  platform  of  an  express  car. 
Missouri,  etc.,  R.  Co.  v.  Williams,  91 
Tex.  266.  42  SW  865  £rev  (Civ.  A.) 
40  SW  360]. 

[b]  The  preninption  Is  that  one 
riding  out  of  the  place  provided  by  a 
railroad  company  for  passengers  Is 
not  a  passenger,  or,  if  such,  that 
he  has  aaaumed  the  increased  risk 
from  riding  there.  Chicago,  etc.,  R. 
Co.  V.  Thurlow.  178  Fed.  894,  102 
CCA  128,  80  LRANS  571. 

[c]  Oettimr  on  atep  of  closed  ves- 
tlbnlsji  (1)  Where  one  who  has  4 
transfer  slip  entitling  him  to  ride  on 
a  street  car  stands  on  the  vestibule 
step  of  the  car,  and  the  -  vestibule 
door  is  closed  and  cannot  be  opened 
from  the  outside,  he  does  not  become 
a  itassenger.  Devlne  v.  Chicago  City 
B.  CO.,  162  111.  A.  248.  (2)  A 
person's  presence  on  a  street 
car  is  not  wrongful,  in  the 
sense  of  an  intentional  invasion  of 
Its  possession  and  control,  where  in 
ignorance  of  Its  rule  whereby  en- 
trance to  the  car  can  be  had  only  by 
the  rear  right-hand  door,  and  the 
other  door  to  the  rear  vestibule  is 
kept  locked,  she  for  the  purpose  of 
becoming  a  passenger  gets  on  the 
rear  left-hand  steps  leading  to  such 
vestibule.  Yancey  v.  Boston  EI.  B. 
Co.,  206  Mass.  162,  91  NE  202,  137 
AmSR  431.  26  LRANS  1217  and  note. 

81.  Schultz  V.  Minneapolis,  etc.. 
R.  Co.,  123  Minn.  406.  143  NW  llJl 
(riding  in  cupalo  of  caboose). 

33.  Pflster  V.  Central  Pac.  R.  Co., 
70  Cal.  169.  11  P  686.  69  AmR  404; 
Florida  Southern  B.  Co.  v.  Hirst,  30 
Fla.  1.  11  S  506,  32  AmSR  17,  16 
LRA  631;  Union  Pac  R,  Co.  v.  Nich- 
ols. 8.  Kan.  505,  12  AmR  475.  Bee 
also  Fremont,  etc.,  R.  Co.  v.  Root,  • 
49  Nebr.  900.  69  NW  897  (holding  that 
the  question  whether  a  pasaennr 
loses  his  status  by  going  Into  uta 
express  car  is  a  question  of  fact  for 
the  Jury). 

[a]  neket  gives  no  right  to  travol 
In  egress  oarir— While  a  ticket  enti- 
tling the  purchaser  to  transportation 
in  nrst-ciass  coaches  gives  him  a 
right  to  have  his  luggage  transported 
at 'the  same  time  free  of  charge.  It 
does  not  give  him  a  right  to  travel 
In  a  baggage,  express,  or  freight 
car.  Pflster  v.  Central  Pao.  R.  Co., 
70  Cal.  169,  11  P  686,  69  AmR  404. 

[b]  Bole  applied  to  ez-sinployM 
of  express  company. — A  person  who 
was  injured  while  In  an  express  car 
of  a  passenger  train  had.  up  to  six 
weeks  prior  to  the  accident  out  of 
which  the  action  arose,  been  an  ex- 
press messenger,  and  had  run  on  the 
same  train  with  the  conductor  of  the 
colliding  passenger  train,  but  had 
left  such  employment,  and  at  the 
time  of  the  accident  was  engaged  in 
other  business  not  connected  with 
the  railroad.  On  boarding  the  train 
he  went  into  the  passenger  car.  He 
had  funds  sufficient  to  pay  his  fare, 
but  the  conductor  who  there  was  evi- 
dence to  show  was  aware  of  theM 
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But  (me 'does  not  lose  his  status  as  a  panenger 
where  with  the  express  or  implied  permission  of 
the  eonduotor  he  is  riding  on  the  platform  or  the 
steps  of  a  street  ear,**  partio^olarly  where  the  ear 
is  erowded,"*  and  he  expects  to  and  is  able  to  pay 
the  usual  fare,  and  the  street  car  company  cus- 
tomarily receives  and  accept  fares  from  soeh  pas- 
sengers and  this  is  trae  also  in  case  of  a  crowded 
railroad  train."* 

Biding  on  engiiM.  The  relation  of  carrier  and 
passenger  does  not  exist  by  any  agreement,  express 


or  implied,  between  a  carrier  and  a  person  who  fur- 
tively rides  on  the  ^gine  unknown  to  the  company 
and  contrary  to  its  rules  which  must  have  been 
known  to  him"  unless  he  rides  thereon  on  the 
invitation  or  permission  of  an  employee  of  the  ear- 
ner haying  apparent  authority  to  extend  him  such 
invitation,  but  the  presumption  is  against  such 
authority. Thus  riding  on  an  engine  by  the  per- 
mission or  invitation  of  the  engineer  does  not  con- 
stitute one  eo  ridiz^  a  passenger,^  even  though  the 
conductor  knows  of  his  presence  there  and  acqui- 


facts  omitted  without  fault  of  the 
party  to  ask  him  for  his  fare  and 
save  as  a  reason  for  this  omission 
that  he  thought  the  party  was  In 
the  employ  of  the  express  company. 
It  was  held  that  the  evidence  did  not 
justify  a  conclusion  that  the  party 
had  at  no  tinne  the  legal  status  of  a 
passenger.  Florida  Southern  R.  Co. 
V.  Hirst.  30  Fla.  1,  11  S  606.  32  AmSR 
17.  16  LRA  631. 

[c]  One  leaning  •zprMi  rente. — 
Where  a  company  la  transporting 
freight  and  messengers  for  an  ex- 
press company,  and  a  person  not  In 
the  employ  of  the  express  company 
goes  Into  the  baggage  car  with  the 
regular  express  messenger  for  the 
purpose  of  learning  the  route  and 
assists  the  regular  express  messenger 
along  the  route,  and  the  conductor 
of  the  train,  supposing  such  person  to 
be  an  express  messenger  in  the  em- 
ploy of  the  express  company,  allows 
him  to  ride  without  paying  hts  fare, 
he  is  not  a  passenger,  tjnlon  Pac. 
R.  Co.  V.  Niohola,  8  Kan.  BOB,  12 
AmR  47  S. 

Hapr—  messengers  m  passengen 
see  supra  S  10S3. 

83.  Liversldge  t.  Berkshire  Bt 
R.  Co..  110  Haas.  SS4.  96  NB  665,  86 
LRANS  993;  Olund  v.  Worcester 
Cons.  St.  R.  Co.,  206  HasB.  644,  92 
NE  720:  Jackson  V.  St  Paul  City  R. 
Co..  74  Minn.  48.  76  NW  966;  Sterne- 
man  V.  Springfield  Tract.  Co.,  178 
Mo.  A.  64.  163  SW  258;  Muth  v.  St. 
Xx>uls,  etc.,  R.  Co.,  87  Ho.  A.  422. 

[a]  A  person  riding  on  the  mn- 
Bing  board  of  an  electric  street  car 
and  continuing  aboard  after  having 
signaled  the  car  to  stop  is  still  a 
passenger  toward  whom  the  carrier 
must  exercise  reasonable  care  to  oro- 
tect  him  from  Injury.  Olnno  v. 
Worcester  Cons.  St.  R.  Co.,  206  Mass. 
644.  92  NE  72(1. 

[b]  sight  to  ride  In  Testibnle^ 
The  fact  that  a  street  car  passenger 
has  paid  his  fare  and  been  received 
as  a  passenger  does  not  entitle  him 
as  a  matter  of  law  to  rid©  In  the 
vestibule  until  he  can  with  a  reason- 
able degree  of  diligence  gain  admis- 
sion inside  the  car.  Llversidge  v. 
Berkshire  St.  R.  Co.,  210  Mass.  234. 
96  NE  665.  36  LRANS  993. 

[c]  Stopping  on  platform  until 
ear  rsUglLted. — Where  ptaintltr  rode 
to  the  end  of  a  street  car  tine,  and 
the  conductor  removed  the  trolley 
rendering  the  car  dark,  plaintiff  did 
not  lose  his  status  as  a  passenger 
because  he  stopped  on  the  platform 
until  the  car  was  relighted.  Starne- 
man  v.  Springfield  Tract.  Co.,  178 
Mo.  A.  64,  163  SW  258. 

Contrnrntorr  negligence  of  persona 
riding  on  platform,  munlng  board,  or 
steps  seeTnfra  E5  1513.  15*4. 

34.  Mobile  Light,  etc..  Co.  v. 
Hughes,  (Ala.)  67  S  278;  Birmingham 
R.,  etc.,  Co.  V.  Bynum,  139  Ala.  389, 
86  S  736:  Klrkpatrlck  v.  Metropoli- 
tan St.  R.  Co.,  161  Mo.  A.  515.  143 
SW  866;  Coyne  v.  Pittsburgh  R.  Co.. 
239  Pa.  17,  86  A  624;  Beaumont  Tract. 
Co.  V.  Happ,  67  Tex.  Civ.  A.  427.  122 
SW  610. 

ra]  XUnstrations. — (1)  Where  a 
train  of  street  railroad  cars  Is  so 
crowded  inside  the  cars  as  not  to 
admit  of  others  entering,  but  it  con- 
tinues to  stop  at  each  stopping  place 
and  others  are  allowed  to  get  on,  a 
person  who  gets  on  the  car .  and 
stands  outside  the  vestibule  Is  a  pas- 
senger, although  he  has  not  been 


seen  by  the  conductor,  and  although 
his  fare  has  not  been  collected.  Bir- 
mingham R.,  etc..  Co.  V.  Bynum,  139 
Ala.  389.  36  S  736.  (2)  One  who  is 
permitted  by  the  conductor  to  ride 
on  the  bumper  of  a  street  car  be- 
cause of  Its  crowded  condition  is  a 
passenger.  Klrkpatrlck  v.  Metropoli- 
tan St.  R.  Co.,  161  Mo.  A.  51-5,  143 
SW  865.  (3)  One  riding  on  the 
bumper  of  a  crowded  street  car,  ac- 
cording to  the  usual  practice  allowed 
by  the  company  whose  conductor  does 
not  try  to  prevent  it.  but  takes  his 
fare  and  warns  him  to  be  careful.  Is 
a  passenger.  Beaumont  Tract.  Co.  v. 
Hopp.  57  Tex.  Civ.  A.  427,  122  SW 
610. 

[b]  Aoosptaaoe  Msoeasazr*— A 

person  climbing  on  the  back  bumper 
of  a  crowded  summer  street  car  and 
riding  thereon  Is  not  a  passenger,  un- 
less the  evidence  shows  an  accept- 
ance of  him  as  such.  Coyne  v.  Pitts- 
burgh R.  Co.,  289  Pa.  17,  86  A  524. 

W.  Mobile  Light,  etc.,  Co.  v. 
Hughes.  (Ala.)  6T  S  278. 

36.  Choate  V.  Missouri  Pac.  R. 
Co..  67  Mo.- A.  lOS. 

[a]  mnstratlon. — Where  a  person 
having  In  his  possession  a  ticket 
came  to  the  station  to  take  a  train, 
and  when  he  arrived  at  the  station 
he  found  the  train  standing  at  the 
platform,  and  the  Steps  and  plat- 
form of  the  forwapo  cars  being 
crowded  he  passed  along  the  plat- 
form beside  the  train  until  he  came 
to  the  last  car  but  one,  and  entering 
this  car  he  found  It  crowded  also, 
and  thereupon  took  up  a  position  on 
the  platform  of  such  car,  he  was  a 
passenger.  Choate  v.  Missouri  Pac 
R.  Co.,  67  Mo.  A.  106. 

37.  Chicago.  etc.,  R.  Co.  v. 
MIchle.  83  111.  427;  Piles  v.  Boston, 
etc.,  R.  Co.,  149  Mass.  204.  21  NE 
311.  14  AmSR  411;  Flower  v.  Penn- 
sylvania R.  Co..  69  Pa.  210,  8  AmR 
261. 

[a]  Invitation  of  flreman. — ^Where 
a  flreman  was  put  in  charge  of  an 
engine  and  certain  cars  to  run  to  a 
water  station,  the  duty  usually  de- 
volving on  the  engineer,  and  at  the 
station  he  Invited  a  boy  to  climb  on 
the  tender  and  turn  on  the  water, 
who  in  doing  so  was  killed  by  other 
cars  running  against  the  tender,  the 
company  was  not  liable  for  the  kill- 
ing. Flower  V.  Pennsylvania  R.  Co., 
69  Pa.  210.  8  AmR  251. 

Tb]  Permission  of  oondnotor. — 
(1)  A  person  riding  on  the  engine  of 
a  ft-elght  train  with  the  consent  of 
the  conductor  Is  not  a  passenger. 
Illinois  Cent.  R.  Co.  v.  Jennings,  229 
111.  608,  82  NE:  403.  <2)  A  person  who 
Is  Injured  while  attempting  to  get 
on  a  freight  engine  to  ride  for  his 
own  convenience  cannot  recover  for 

Eersonal  injuries  received,  although 
e  was  attempting  to  get  on  the  en- 
gine by  Invitation  of  the  conductor 
of  the  train,  as  he  bears  none  of  the 
relations  of  a  passenger  to  the  com- 
pany; and  it  is  no  excuse  that  he 
had  ordered  the  freight  cars  for  the 
use  of  his  employers  In  shipping 
goods,  and  had  previously  been  per- 
mitted to  ride  by  Invitation,  and  had 
seen  others  Including  railroad  em- 
ployees do  so.  Piles  v.  Boston,  etc., 
R.  Co..  149  Mass.  204,  21  NE  311, 
14  AmSR  411. 

[c]  A  drover  riding  on  the  ea- 
gue  may  under  some  circumstances 
Be  a  passenger.  Southern  R.  Co.  v. 
CuUen,  221  111.  392,  77  NB  470  [afC 


122  111.  A.  293]  (holding  that  one  au- 
thorized by  contract  to  accompany 
stock  while  In  transport  is  a  pas- 
senger, and  his  status  as  such  Is  not 
changed  by  the  fact  that  while  ac- 
companying the  same  he  rides  on  an 
engine,  there  being  no  more  suitable 
place  available).  See  also  Illinois 
Cent.  R.  Co.  v.  Jennings,  217  III.  140. 
76  NE  467  [rev  119  111.  A.  317] 
(holding  that  whether  a  drover  had 
the  right  under  the  circumstances 
of  the  case  to  ride  on  the  engine 
with  the  consent  and  by  direction  of 
the  conductor,  notwithstanding  a 
stipulation  that  he  should  ride  in  the 
caboose,  was  a  question  for  the 
Jury). 

38.  U.  S. — -Waterbury  v.  New 
York  Cent.,  etc.,  R.  Co.,  17  Fed.  671, 
21  Blatchf.  314. 

Cal. — Berliner  v.  Travelers"  Ins. 
Co..  121  Cal.  458.  53  P  918,  66  AmSR 
49.  41  LRA  46?  (officer  of  the  road). 

111. — Lake  Shore,  etc.,  R.  Co.  v. 
Brown.  123  111.  162.  14  NE  197.  6 
AmSR  610. 

Pa. — Wilkes  v.  Buffalo,  etc..  R.  Co., 
216  Pa,  355,  65  A  787. 

Tenn. — Nashville,  etc.,  R.  Co.  v. 
Brwin,  3  Am&ERCas  466. 


[a]  One  having  sa  emploree's  pass 

and  riding  on  the  engine  by  permis- 
sion of  the  company  may  be  a  pas- 
senger. Wilkes  V.  Buffalo,  etc.,  R. 
Co.,  216  Pa.  355,  65  A  787. 

39.  Lake  Shore,  etc.,  R.  Co.  v. 
Brown,  123  III.  162.  14  NE  197.  6 
AmSR  510;  Merrill  v.  Eastern  R.  Co., 
189  Mass.  238.  1  NE  548.  52  AmR  706: 
Rucker  v.  Missouri  Pac.  R.  Co.,  61 
Tex.  499;  Wilcox  v.  San  Antonio, 
etc..  R.  Co.,  11  Tex.  Civ.  A.  487,  39 
SW  879. 

40.  III. — CHiicago,  etc.,  R.  Co.  v. 
Mlchie,  83  in.  427;  Chicago,  etc.,  R. 
Co.  V.  Casey.  9  111.  A.  632. 

Mo.- — Roberts  v.  Southern  R.  Co., 
166  Mo.  A.  639,  150  SW  717. 

N.  Y. — Grimshaw  v.  Lake  Shore, 
etc.,  R.  Co..  205  N.  T.  371,  98  NB 
762,  40  LRANS  563,  AnnCasl918E! 
571  and  note  [aff  140  App.  Dlv.  687, 
125  NYS  626l_:  Robertson  v.  New 
York,  etc.  R.  Co..  22  Barb.  91. 

Or. — Radley  v.  Columbia  B.  Co.,  44 
Or.  332,  76  P  212,  1  AnnCas  447  and 
note. 

S.  C. — Darwin  v.  Charlotte,  etc.,  R. 
Co.,  23  S.  C.  531,  55  AmR  32. 

Va, — Virginia  Midland  R.  Co.  v. 
Roach.  83  Va.  375,  6  SE  176, 

Wash. — Fischer  v.  Columbia,  etc., 
R.  Co..  62  Wash.  462,  100  P  1006. 

B.  C— Nightingale  v.  Union  Col- 
liery Co.,  9  B.  CT  468  [app  dlsm  16 
Can.  S.  C.  651. 

[  a  ]  rUojrtrationB. — (1 )  One  per- 
mitted by  the  engineer  to  ride  on 
the  back  of  the  engine  is  not  a  law- 
ful passenger  without  reward,  within 
Cal.  Civ.  Code  S  2096,  but  merely  a 
trespasser,  so  that  defendant's  only 
liability  was  to  exercise  ordinary 
care  to  prevent  Injuring  him  after 
discovery  of  his  peril.  Roberts  v. 
Southern  Pac  Co.,  166  Mo.  A.  689, 
160  SW  717,  (2)  Plaintiff  Intending 
to  take,  as  a  passenger,  a  ^Ight 
train  was  told  by  the  conductor  that 
It  would  leave  In  about  ten  minutes; 
he  went  some  distance  from  the 
train,  and  returning  In  about  five 
minutes  found  the  train  ready  to 
start;  fearing  that  he  would  be  un- 
able to  reach  the  caboose  he  accepted 
the  engineer's  Invitation  to  board  the 
engine,  and  while  Tiding  thereon 
was  Injured.  It  was  held  that  he  was 
not  a  passenger^  nor  one  to  whom 
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Biding  on  hand  cars.  One  transported  on  a  hand 
ear  vhich  is  used  by  the  carrier  for  the  eonvenienee 
of  its  employees,  and  on  which  the  carrying  of  pas- 
sengers  is  forbidden,  ia  not  a  passenger.*'  But  the 
rule  is  otherwise  where  the  railroad  employee  is  au- 
thorized to  accept  the  person  as  a  passenger  on  a 
hand  ear/^  or  he  is  with  the  consent  of  the  rail- 
road traveling  on  a  hand  car,^  or  the  companv  is 
a  common  carrier  of  passengers  by  hand  ears.^ 

[i  1060]  2.  On  Freight  Trains.'"  Where  persons 
are,  by  proper  authority,  accepted  for  transporta- 
tion on  freight  trains,  the  carrier  is  liable  with  ref- 
erenee  to  them  as  passei^ers/'  particularly  where 
fare  or  its  equivalent  is  accepted  and  it  is  imma- 
terial whether  the  company  carries  more  or 


the  company  owed  any  afflrmatlve 
duty,  as  he  was  required  to  take 
notice  that  the  engineer  was  unau- 
thorized to  permit  him  to  ride  on  the 
engine,  the  conductor  being  the  car- 
rier's agent.  Fischer  v.  Columbia, 
etc..  R.  Co.,  62  Waah.  462.  100  P  lOOB. 

jh]  TUji  ml*  amlimm  to  a  pMHKm 
xialixg  on  tlx*  pUot  of  an  engine,  even 
by  permission  of  the  engineer.  In 
violation  ot  the  rules  of  the  com- 
pany. Darwin  v.  Charlotte,  etc.,  R. 
Co..  23  8.  C.  Sn,  S&  AmR  S2  and 
note. 

41.  Radley  v.  Columbia  R.  Co.,  44 
Or.  382,  76  P  212,  1  AnnCas  447  and 
note;  Nightingale  v.  Union  ColUory 
Co.,  9  B.  C.  4S3  [app  dlsm  3S  Can.  S. 
C.  66]. 

48.  Ark. — Houston,  etc.,  R.  Co.  v. 
Boiling.  59  Ark.  39S,  27  SW  498,  43 
AmSR  38,  27  LRA  )90. 

Iowa. — Dougherty  v.  Chicago,  etc.. 
R.  Co.,  137  Iowa  267,  114  PJw  902. 
126  AmSR  282,  14  LRANS  690. 

Me, — Hoar  v.  Maine  Cent  R.  Co., 
70  Me.  66.  35  AmR  299. 

N.  C. — Wlllla  V.  Atlantic,  etc.,  R. 
Co.,  120  N.  C.  508,  26  SE  784. 

Oh. — Cincinnati,  etc.,  R,  Co.  v. 
Morley,  4  Oh.  Ctr.  Ct  659. 

Or.' — Rathbone  v.  Oregon  R.  Co., 
40  Or.  225,  66  P  909. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Dawkina, 
77  Tex.  228,  13  SW  982. 

[a]  Anthorltj  or  onatoni. — In  the 
absence  of  a  showing  of  any  author- 
ity on  the  part  of  employees  to  al- 
low a  boy  to  ride  on  a  hand  car,  or 
of  any  snowing  that  the  custom  of 
employees  to  allow  persons  so  to 
ride  was  known  to  and  acquiesced 
In  by  the  ofUcers  of  the  company, 
the  boy  so  riding  Is  not  to  be  con- 
siderea  as  a  passenger  where  It  ap- 
pears tliat  one  of  the  rules  of  the 
company  forbade  the  employees  to 
grant  such  permission,  Houston,  etc. 
R.  Co.  V,  Boiling.  59  Ark.  396.  27  SW 
492,  43  AmSR  38.  27  LRA  180. 

[b]  Inorasoe  ot  nUe  forbidding 
■nolL  tldliig^Even  though  the  per- 
son may  be  Ignorant  of  rules  forbid- 
ding such  transportation  he  Is  not  a 
passenger  when  such  carrying  Is 
done  not  by  an  authorized  agent  of 
the  company,  but  by  those  In  charge 
of  the  hand  car  to  do  other  work. 
Gulf,  etc.,  R.  Co.  V.  Dawklns,  77  Tex. 
228.  13  SW  982. 

[c]  A  'aeetion  master  or  foreman 
as  agent  of  his  employer  has  no  au- 
thority by  taking  a  person  walking 
along  the  track  on  to  a  hand  car  in 
use  by  the  section  master  in  the  per- 
formance of  his  duties  to  fasten  on 
his  master  the  duty  of  a  carrier 
toward  such  person  as  a  passenger. 
Willis  V.  Atlantic,  etc.,  R.  Co.,  120 
N.  C.  EOS,  26  STG  784;  Rathbone  v. 
Oregon  R.  Co.,  40  Or.  225,  66  P  909. 

43.  International,  etc..  R.  Co.  v. 
Prince,  77  Tex.  660,  14  SW  171,  19 
AmSR  795:  International,  etc..  R.  Co. 
V.  Cock.  88  Tex.  713.  6  SW  636.  2 
AmSR  521:  Prince  v.  International, 
etc,  R.  Co..  84  Tex.  144:  Poo!  v. 
Chicago,  etc.  R.  Co..  66  Wis.  227. 
14  NW  46. 

[a]    Train  master. — Where  the 


passengers  on  its  freight  trains,  or  whetKer  or  not 
the  passengers  travel  on  a  special  permit  or  on  a 
r^ular  ticket.^  The  question  of  liability  does  not 
depend  on  the  uses  to  whi^  the  train  is  usually  de- 
voted; and  where  there  are  no  rules  of  the  com- 
pany prohibiting  it,  or  even  if  there  are  such  rules, 
and  the  offteers  making  sueh  rules  relax  or  dispense 
with  them  in  a  particular  ease,  and  a  passenger  is 
taken  on  a  train  not  generally  used  for  passenger 
purposes,  or  with  the  expectation  of  paying  fare 
when  demanded,  he  is  lawfully  on  the  train."*  This 
rale  also  applies  to  persons  permitted  by  the  car- 
rier's employees  to  ride  without  pa^ng  fare,  where 
the  employee  is  expressly  or  imphedly  anthorizcd 
to  grant  such  permission.'^  If  it  is  oustomary  for 
the  carrier  to  allow  passengers  to  ride  on  some 


train  master  who  Is  the  representa- 
tive of  the  company  in  all  matters 
connected  with  the  use  of  Its  road, 
cars  of  all  kinds,  and  services  of 
Us  employees.  Invites  a  person  not 
an  employee  to  ride  on  a  hand  car, 
he  is  a  passenger.  International, 
etc.,  R.  Co.  V.  Prince.  77  Tex.  660,  14 
SW  171,  19  AmSR  796. 

44.  International,  etc,  R.  Co.  v. 
Gray,  66  Tex.  32. 

46.  Hoar  v.  Maine  CenL  R.  Co., 
70  Me.  65,  35  AmR  299. 

46.  BroTsrs  In  oliargs  of  stock 
riding  on  freight  trains  see  supra 
S  1068. 

47.  U.  S.— -Haxard  v.  Chicago,  etc., 
R.  Co.,  11  F.  Cas.  No.  6,275,  1  Blss. 
603. 

Ga. — Western,  etc.,  R.  Co.  v.  Tur- 
ner, 72  Ga.  292,  63  AmR  842. 

111. — Chicago,  etc.,  R.  Co.  v.  Win- 
ters. .175  HI.  293.  61  NE  901;  Ohio, 
etc.,  R.  Co.  V.  Muhling,  30  111.  9,  81 
AmD  336. 

Ind. — Ohio,  etc.,  R.  Co.  v.  Dicker- 
eon,  69  Ind.  317;  Vandalla  R.  Co.  v. 
Darby.  60  Ind.  A.  294.  108  NE  778. 

Iowa. — Dodge  v.  Chicago  '  Great 
Western  R  Co..  164  Iowa  627,  146 
NW  14;  Gradert  v.  Chicago,  etc  R. 
Co.,  109  Iowa  647,  80  NW  B69. 

Mo. — Gardner  v.  St.  Louis,  etc.,  R. 
Co^  117  Mo.  A.  138,  93  SW  917. 

Oh. — Allen  v.  Lake  Shore,  etc.,  R. 
Co..  67  Oh.  St.  79,  47  NE  1037. 

Or. — Richmond  v.  Southern  Pac, 
Co.,  41  Or.  64,  67  P  947,  93  AmSR  694, 
67  LRA  616. 

Tex. —  Texas,  etc.,  R.  Co,  V.  Gar- 
cia. 62  Tex.  286. 

[a']  Authority  of  train  master. — 
Where  a  train  master  who  has  no 
authority  to  permit  passengers  on 
freight  trains  without  the  order  of 
the  superintendent,  but  whose  duty 
It  Is  to  Issue  orders  to  that  effect 
to  conductors  when  so  directed  by 
the  superintendent,  and  whose  orders 
the  conductors  are  required  to  obey 
without  question,  without  authority 
from  the  superintendent,  orders  a 
conductor  to  carry  a  physician  on  a 
freight  train,  ana  neither  the  con- 
ductor nor  the  physician  know  that 
the  train  master  has  violated  his 
duty,  the  act  of  the  train  master  Is 
within  the  scope  of  his  agency,  and. 
as  against  the  conductor  and  the 
physician,  the  apparent  authority  is 
as  binding  on  the  railroad  company 
as  actual  authority  would  be.  Dy- 
sart  V.  Missouri,  etc,  R.  Co.,  122  Fed. 
228.  68  CCA  692. 

[b]  Frirate  avrangemsnV—  The 
fact  that  one  had  a  pnvate  arrange- 
ment between  a  railroad  company 
and  himself,  whereby  he  could  ride 
on  freight  trains,  did  not  render  the 
road's  relation  to  him  other  than  that 
of  a  common  carrier.  Gardner  v.  Bt. 
Louis,  etc,  R.  Co.,  117  Wo.  A.  18S,  93 
SW  917. 

tc]  W1i«r«  a  parson  i>  OlneCsdlw 
tha  oompany's  »4[eat,  whose  duty  ft 
is  to  direct  passengers  what  trains 
they  shall  enter,  to  take  passage  on 
a  freight  train,  he  becomes  on  his 
entrance  a  passenger,  notwithstand- 
ing, under  tne  rules  of  the  company, 


which  are  unknown  to  such  person, 
passengers  are  not  permitted  to  ride 
on  that  train.  McOee  v.  Missouri 
Pac.  R.  Co.,  92  Ho.  208,  4  SW  739. 
1  AmSR  706;  Albln  v.  Chicago,  etc., 
R.  Co..  103  Mo.  A.  308,  77  SW  163. 

4B.  Ark.— Arkansas  Midland  R. 
Co.  v.  Grimth.  63  Ark.  491,  39  SW  560 
(construing  Sandels  A  H.  Dig.  1 
6284). 

111. — Lake  Shore,  etc.,  R.  Co.  v. 
Brown,  123  111.  162.  14  NE  197,  5  Am 
SR  610. 

Ind. — New  York,  etc.,  R.  Co,  v. 
Doane,  115  Ind.  436,  17  NE  913,  7 
AmSR  461,  1  LRA  167. 

Ky. — Chesapeake,  etc.,  R.  Oo.  v. 
Smith.  162  Ky.  747,  172  SW  1086. 

Me. — Dunn  v.  Grand  Trunk  R.  Co., 
68  Me.  187,  4  AmR  267. 

Mo. — McDonald  v.  St.  Louis,  etc., 
R.  Co.,  165  Mo.  A.  76,  146  SW  83. 

N.  T. — Gdgerton  v.  New  York 
Harlem  R.  Co.,  39  N.  T.  227  [aft  35 
Barb.  389]. 

Oh. — Cleveland,  etc.,  R,  Co.  v.  Bar- 
tram,  11  Oh.  St.  457. 

Tex. — International,  etc,  R.  Co.  V. 
Irvine,   64   Tex.  629. 

[a]  Amount  leas  than  regular 
fare^— A  person  boarding  a  freight 
train  and  giving  the  conductor  an 
amount  less  than  the  regular  fare 
does  not  become  a  passenger.  Mc~ 
Donald  v.  St.  Louis,  etc.,  R.  Co..  166 
Mo.  A.  76,  146  SW  83. 

[b]  Tnder  statute. — ^Although  it 
may  be  the  common-law  rule  that 
one  boarding  a  freight  train  cannot 
claim  to  be  a  passenger,  notwith- 
standing any  conduct  toward  him, 
unless  the  company  has  by  Its  man- 
agement led-  the  public  to  believe 
that  passengers  would  be  carried  on 
such  train  for  hire  or  otherwise,  and 
the  company  has  not  made  itself 
otherwise  liable  to  him  as  a  passen- 
ger, It  has  been  held  that,  under  a 
statute  requiring  local  freight  trains 
to  carry  passengers  from  and  to  any 
and  all  stations.  If  the  conductor  of 
the  freight  train  permits  a  person  to 
board  It  and  receives  his  fare,  such 
person  has  a  right  to  presume  that 
the  train  is  a  local  freight  which  the 
law  compels  to  carry  passengers. 
Arkansas  Midland  R.  Co.  v.  Grimth. 
63  Ark.  491.  39  SW  560  (construing 
Sandels  &  H.  Dig.  j  6284). 

[c]  An  offer  to  pay  the  fare  to  an 
employee  on  the  train,  unauthorized 
to  receive  the  same.  Is  not  an  offer 
to  the  company,  and  In  such  case 
does  not  entitle  the  person  to  a  place 
on  a  freight  train  as  a  passenger. 
Cleveland,  etc.,  R.  Co.  v.  Bartram,  11 
Oh.  St.  457. 

fdl  SanderlBff  assiaf aas^  One 
riding  In  a  caboose  under  agreement 
with  the  conductor,  In  consTderatlon 
of  assisting  in  loading  and  unload- 
ing freight.  Is  a  passenger.  Chesa- 

?eake,  etc.,  R.  Co.  v.  Smith,  162  Ky. 
47.  172  SW  1088. 

4Q.  Hasard  v.  Chicago,  etc.,  R.  Co- 
ll F.  Cas.  Ko.  6,276,  l^lss.  508. 

00,  Prince  v.  International,  etc., 
R.  Co.,  64  Tex.  144. 

51.  TJ.  S. — Serord  v.  St.  Paul,  etc., 
R.  Co.,  18  Fed.  221,  6  MoCrary  616. 


For  later  omms,  OereloprnMite  and  ohangM  in  the  law  see  cumulative  Annotatlona,  game  title.  paga«nd  note  nunber. 
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freight  trains,  and  if  the  person  seeking  transporta- 
tion has  no  notice,  express  or  implied,  that  passen- 
gers are  not  permitted  to  ride  on  the  freight  train 
in  question,  }ie  may  rely  on  the  act  of  the  conductor 
in  authorizing  him  to  go  on  such  train,  even  though 
such  act  is  without  authority  or  contrary  to  the 
conductor's  instructions.'"  Where,  however,  a  per- 
son goes  on  a  freight  train,  chained  with  knowledge, 


by  reason  of  the  general  course  of  business  of  the 
carrier,  or  by  reason  of  rules  or  regulations  known 
to  him,  that  passengers  are  not  allowed  to  ride  on 
freight  trains,  and  that  conductors  of  freight  trains 
have  no  authority  to  allow  them  so  to  do,  he  does 
not  become  a  passenger,  although  he  may  have  the 
assent  of  the  conductor  or  some  other  agent  to  his 
act,"  and  even  though  the  conductor  accepts  a  ticket 


Ala. — Alalwma  Great  Southern  R, 
Co.  V.  Yarbroush,  83  Ala.  238,  8  S 
447.  3  AmSR  716. 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
WhlUcre,  103  Ark.  332,  147  SW  58. 

Mass. — ^Wilton  v.  Middlesex  R.  Co., 
126  Mass  130;  Wilton  v.  Middlesex  R. 
Co..  107  Mass.  108,  9  AmR  11. 

Minn, — Gradin  v.  St.  Paul,  etc.,  R. 
Co..  30  Minn.  217,  14  NW  881. 

Mo. — Sherman  v.  Hannibal,  etc.,  R. 
Coy  72  Mo.  62.  87  AmR  423. 

Or. — Gray  v.  Columbia  Cent.  R.  Co., 
4»  Or.  18.  88  P  207. 

Pa. — Creed  v.  Pennsylvania  R.  Co., 
86  Pa.  189,  87  AmR  «»S;  Pittsburg, 
etc.  R.  Co.  V.  Caldwell.  74  Pa.  421 ; 
Pennsylvania  R.  Co.  t.  Books,  B7  Fa. 
339.  98  AmD  229. 

Wis. — Lucas  V.  Milwaukee,  etc.,  R. 
Co..  33  Wis.  41.  14  AmR  738. 

[a]  Vot  tr*«pMRer> — ^A  person 
ridlns  on  a  freight  train  by  permts- 
sion  of  the  conductor,  without  pay- 
ing tere.  Is  not  wholly  a  trespasser, 
aithonsh  the  train  ta  not  Intended 
and  operated  for  the  carriage  of  pas- 
sengerH.  and  although  the  conductor 
bas  no  authority  to  permit  such  per- 
son to  ride.  Alabama  Oreat  South- 
em  R.  Co.  V.  Tarbrough,  83  Ala.  238, 
3  S  447,  S  AmR  TIE;  Whitehead  v. 
St  Zioula,  etc,  R.  Co.,  89  Mo.  268,  11 
SW  781.  6  LRA  409. 

rb]  mm*  to  wan  off  not  tavl- 
tatlcn. — ^An  Invitation  by  implication 
to  ride  on  freight  trains  Is  not  sus- 
tained by  the  omission  of  the  flagman 
and  the  trainmen  to  drive  away  boys 
who  attempt  to  steal  a  ride  while  the 
train  Is  passing  a  street  crossing. 
Mehaiek  v.  Minneapolis,  etc,  R.  Co., 
105  Minn.  128.  117  NW  260. 

Persona  xfdlng  gratnltoulr  see 
generally  Rupra  i  itfSB. 

58.  U.  S. — Secord  v.  St.  Paul,  etc., 
R.  Co..  18  Fed.  221,  5  McCrary  BIB. 

Ark. — Arkansas  Midland  R.  Co.  t. 
Grlfflth,  68  Ark.  491,  39  SW  660. 

Cal. — Wleland  v.  Southern  Pac. 
Co..  1  Cal.  A,  348,  82  P  226. 

Ga. — Western,  etc.,  R.  Co.  v.  Tur- 
ner, 72  Oa.  292,  63  AmR  842. 

Ind. — Lawrenceburph,  etc.,  R.  Co. 
T.  Montgomery,  7  Ind.  474. 

Iowa. — Spenca  v.  Chicago,  etc.,  R. 
Co..  117  Iowa  1.  90  NW  346. 

Kan. — St.  Joseph,  etc..  R.  Co.  v. 
Wheeler.  85  Kan.  185.  10  P  461. 

La. — Hanson  v.  Mansfield  R.,  etc., 
Co.,  38  X.a.  Ann.  ill,  58  AmR  162. 

Me. — Dunn  v.  Grand  Trunk  R.  Co., 
58  Me.  187,  4  AmR  267. 

Mich.— Oreenfleld  v.  Detroit,  etc., 
R.  Co.,  133  Mich.  557,  96  NW  646. 

Mo. — Miller  v.  Missouri  Pac.  R. 
Co.,  109  Mo.  360,  19  SW  58.  32  AmSR 
673:  Whitehead  T.  St.  Louis,  etc..  R. 
Co..  99  Mo.  263,  11  SW  751,  6  LRA 
409;  Zuendt  v.  Missouri  Pac.  R.  Co., 
10  SW  491:  Wagner  v.  Mla- 
souri  Pac.  R.  Co.,  97  Mo.  612,  10  SW 
486,  3  LRA  166;  Dorsey  v.  Atchison, 
etc.,  R.  Co.,  83  Mo.  A.  528:  Burke  v. 
Missouri  Pac.  R.  Co.,  El  Mo.  A.  491; 
Jones  V.  Wabash,  etc.,  R.  Co.,  17  Mo. 
A.  158. 

PT.  T. — ^Edgerton  v.  New  York,  etc., 
R.  Co.,  3E  Barb.  198,  889  [afT  89  N.  T. 
227]. 

Or. — Simmons  v.  Oregon  R.  Co.,  41 
Or.  151,  69  P  440.  1022. 

Tenn. — Chattanooga  Rapid  Transit 
Co.  V.  Venable.  106  Tenn.  460,  68  SW 
861.  51  LRA  886. 

Tex. — International,  etc.,  R.  Co.  v. 
Cock,  14  SW  242;  International,  etc., 
R.  Co.  V.  Prince.  77  Tex.  560,  14  SW 
171,  19  AmSR  795;  International,  etc.. 
R.  Co.  V.  Irvine,  64  Tex.  529;  Texas, 
.etc,  R.  Co.  V.  Garcia.  62  Tex.  285; 
Missouri,  etc.,  R.  Co.  v.  HufT,  (CIt. 
A.)  78  SW  249  [rev  on  other  grounds 
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98  Tex.  110,  81  SW  6SE];  Galveston, 
etc..  R.  Co.  V.  Parsley,  6  Tex.  Civ. 
A.  IBO.  2B  SW  64. 

Utah.' — ^Everett  v.  Oregon  ShoK 
Line,  etc,  R.  Co.,  9  Utah  840.  S4  F 
289. 

W.  Va. — Boness   v.  Chaaapaake, 

etc.,  R.  Co..  87^.  Va.  297,  16  SB  626, 
23  LRA  777. 

Wis. — ^Boehm  v.  Duluth,  etc.,  R. 
Co.,  91  Wis.  692,  66  NW  606;  Lucas  v. 
Milwaukee,  etc.,  R.  Co.,  83  Wis.  41, 
14  AmR  736. 

fa]  Thna,  (1>  a  person  riding  on 
a  freight  train.  In  the  car  in  wnlch 
the  company  allowed  people  to  travel, 
with  the  knowledge  of  the  company 
or  any  of  Its  agents,  for  the  purpose 
of  being  transported.  Is  a  passenger 
whether  he  had  a  ticket  or  not.  Se- 
cord  V.  St.  Paul,  etc.,  R.  Co.,  18  Fed. 
221,  5  McCrary  61B.  (2)  Where  one 
was  lawfully  In  the  cab  of  a  freight 
train,  treating  for  passage,  as  had 
frequently  been  done,  and  was  still 
being  done  at  the  time  of  the  trial, 
by  other  persons  on  the  same  train, 
as  to  an  Injury  Inflicted  upon  him  hy 
the  conductor,  be  stands  within  the 
reason  and  spirit  of  the  authorities 
In  reference  to  like  Injuries  done  to 
passengers.  Western,  etc.,  R.  Co.  v. 
Turner,  72  Qa.  292,  63  AmR  842. 

[b]  Good,  faith  of  paaaesger. — 
Where  a  company  has  adopted  the 
system  of  carrying  passengers  on 
freight  trains,  a  person  who  goes  on 
a  freight  train  in  good  faith,  sup- 

F losing  It  to  be  also  a  train  for  carry- 
ng  passengers,  Is  entitled  to  all  the 
rights  and  remedies  of  a  passenger 
as  against  the  company,  at  least  un- 
til he  la  Informed  that  he  is  mis- 
taken In  the  character  of  the  train; 
and  ho  is  not  chargeable  with  notice 
that  the'  train  will  not  carry  him. 
from  the  fact  that  It  was  not  broupht 
to  the  platform  and  that  the  ticket 
ofllce  was  not  open  for  the  sale  of 
tickets  about  the  time  of  Its  arrival, 
nor  from  the  fact  that  the  caboose 
was  not  convenient  for  passengers, 
where  there  was  nothing  from  Its  ex- 
ternal appearance  to  Indicate  that  It 
was  not  suited  to  carrying  pas- 
sengers. Lucas  v.  Milwaukee,  etc., 
R.  Co.,  33  Wis.  41.  14  AmR  735. 

53.  Ark. — Prescott,  etc.,  R.  Co.  v. 
Hopkins,  122  Ark.  168,  182  SW  561; 
KrusB  V.  St.  Loula,  etc.,  R.  Co..  97 
Ark.  137.  133  SW  841;  St.  Louis,  etc., 
R.  Co.  v.  Reed,  76  Ark.  106,  88  SW 
836,  113  AmSR  78. 

Colo. — Atchison,  etc.,  R.  Co.  v. 
Headland.  18  Colo.  477,  33  P  185,  20 
LRA  822. 

Conn. — Bergan  v.  Central  Vermont 
R.  Co.,  82  Conn.  674,  74  A  937. 

Ga. — Morris  v.  Georgia  R.,  etc.,  Co., 
131  Ga.  475,  477,  62  SE  579  [clt  Cyc]. 

111. — Nelce  V.  Chicago,  etc.,  R.  Co., 
254  III.  596,  98  NE  989,  41  LRANS 
162;  Cleveland,  etc-.  R-  Co.  v.  Best, 
169  lit.  301,  48  NB  684  [rev  68  111.  A. 
532]. 

Ind. — Smith  V.  I^oulsvIIle,  etc,  R. 
Co.,  124  Ind.  394,  24  NE  768. 

Kan. — St.  Joseph,  etc..  R  Co.  v. 
Wheeler.  35  Kan.  185,  10  F  461. 

Ky. — Clarke  v.  Louisville,  etc.,  R. 
Oo.,  Ill  SW.344,  83  KyL  797. 

Mass. — Planz  v,  Boston,  etc..  R. 
Co.,  157  Mass.  377.  S2  NE  366,  17 
LRA  835;  Powers  v.  Boston,  etc.,  R. 
Co..  153  Mass.  188,  26  NB  446. 

Mich. — Greenfield  v.  Detroit,  etc, 
R.  Co..  133  Mich.  557.  95  NW  546. 

Miss. — Alabama,  etc.,  R.  Co.  v.  Liv- 
ingston, 84  Miss.  1,  36  S  256. 

Mo. — Berry  v.  Missouri  Pac.  R. 
Co..  124  Mo.  223,  25  SW  829:  You- 
mans  v.  Wabash  R.  Co,,  141  Mo.  A. 


803.  127  SW  596. 

N.  Y. — Eaton  v.  Delaware,  etc,  K. 
Co..  57  N.  T.  382,  IS  AmR  513. 

N.  C. — Vassor  v.  Atlantic  Coast 
Line  R.  Co.,  142  N.  C.  68.  64  SE  849, 
7  LRANS  950,  9  AnnC'as  635  and  note 
(passenger  received  on  condition  of 
rendering  certain  service). 

Or. — Radley  v.  Columbia  R.  Co., 
44  Or.  838,  76  P  212,  1  AnnCas  447. 

Tenn. — Sands  t.  Southern  B.  Co., 
64  SW  478;  Louisville,  etc^R.  Co.  v. 
Halley,  94  Tenn.  88S.  29  SW  867,  27 
LRA  649. 

Tex. — Texas,  etc,  R.  Co.  v.  Black, 
87  Tex.  160,  27  SW  118;  Houston,  etc., 
R.  Co.  v.  Moore,  49  Tex.  31,  30  AmR 
98;  International,  etc.,  R.  Co.  v. 
Hanna,  (Civ.  A.)  B8  SW  B48;  De 
Palaclos  V.  Rio  (3rande,  etc..  R.  Co., 
(Civ.  A.)  45  SW  eil:  St.  Louis  South- 
western R.  Co.  V.  "Vniite,  (Civ.  A.)  84 
SW  1042. 

Wis. — Lucas  V.  Milwaukee,  etc.,  R. 
Co..  33  Wis.  41,  14  AmR  735. 

[a]  The  fut  that  one  rides  In  a 
"oaboose  oar"  attached  to  a  freight 
train  does  not  show  that  he  Is  a  pas- 
senger, as  such  a  car  is  defined  as 
one  "used  on  freight  or  construction 
trains  for  workmen  or  train  crew." 
Bergan  v.  Central  Vermont  R  Co., 
82  Conn.  574,  676,  74  A  937. 

[b]  Aooeptaaoe  of  fare  by  the 
oondnotor  ox  a  freight  train  from  one 
riding  thereon  does  not  render  the 
latter  a  passenger,  where  it  does  not 
appear  that  he  was  Ignorant  of  the 
rule  forbidding  passengers  to  ride  on 
freight  trains,  nor  that  freight  trains 
were  in  the  habit  of  carrying  pas- 
sengers. Texas,  etc.,  R.  Co.  v.  Black, 
87  Tex.  160,  27  SW  118;  St.  Louis 
Southwestern  R.  Co.  v.  White,  (Tex. 
Civ.  A.)  34  SW  1042. 

[c]  Where  a  former  employee  of  a 
raUrosd  asks  permission  to  ride  on 
a  freight  train,  knowing  that  It  Is 
against  the  rules,  and  is  refused  and 
succeeds  by  collusion  with  the  con- 
ductor in  getting  permission  to  ride 
on  such  freight  train,  he  Is  a  tres- 
passer, and  not  a  passenger.  You- 
mans  v.  Wabash  R.  Co.,  143  Mo.  A. 
393,  127  SW  536.  (Senerally  as  to 
effect  of  fraud  or  collusion  see  supra 
I  1044. 

[d]  OpporfeOBltr  to  aseertsla  ntf- 
olations. — A  person  on  a  freight 
train  In  violation  of  the  rules  Is  not 
a  passenger  if  It  appears  that  he  was 
given  reasonable  opportunity  to  as- 
certain the  existence  of  the  regula- 
tion forbidding  the  taking  of  pas- 
sengers on  freight  trains,  notwlth- 
staxtding  there  was  evidence  tending 
to  show  that  conductors  frequently 
violated  the  regulation,  San  An- 
tonio, etc.,  R.  Co.  v.  Lynch,  8  Tex. 
Civ.  A.  513,  28  SW  262. 

[e]  The  faUw*  of  th»  eoadwitoT 
to  U««t  a  person  after  discovering 
him  in  the  caboose  of  a  freight  train 
does  not  constitute  him  a  passenger. 
Atchison,  etc.,  R.  Co.  v.  Headland,  18 
Colo.  477,  33  P  186.  20  LRA  822  (al- 
lowing cripple  to  ride);  Menau^Ai  v. 
Bedford  Belt  .R.  Co..  167  Ind.  20,  60 
NB  694;  Radley  v.  Columbia  R.  Co.. 
44  Or.  332,  75  P  212,  1  AnnCas  447 
and  note. 

[f]  rallnre  to  enforce  role.^ — ^A 
person  on  a  freight  train  In  violation 
of  the  rules  is  not  a  passenger  simply 
because  the  rule  has  not  been  fully 
and  perfectly  enforced.  If  it  has  not 
been  so  generally  disregarded  as  to 
Justify  the  belief  that  It  has  been 
abrogated  or  has  fallen  Into  dlBUSO, 
Houston,  etc..  R.  Co.  v.  Norris,  (Tex. 
Civ.  A.)  41  SW  708. 

[g]  VlMM  a  eaadnatoir  kaa  ao  av- 
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or  payment  of  fare,"'*'  and  this  is  particularly  true 
where  he  so  rides  without  the  payment  of  fare" 
and  in  violation  of  a  statute."  Permission  given  by 
a  brakeman  on  a  freight  train  to  a  person  to  ride 
thereon,  contrary  to  a  rule  of  the  company,  does 
not  m^e  sneh  person  a  paasenger,^"  particularly 
where  such  person  has  already  been  refused  passage 
by  the  conductor.^' 

Special  permits.  Where  persons  are  prohibited 
from  riding  on  freight  trains  without  special  per- 
mits, one  riding  thereon  without  such  a  permit,  and 
with  knowlc^e  of  such  regulation,  does  not  become 
a  passenger,'"  unless  such  rule  of  the  company  has 
been  waived.'^*  This  mle  applies  to  persons  riding 
on  such  train  by  the  invitation  or  permission  of  the 
carrier's  agents  who  have  no  authori^,  implied  or 
express,  to  extend  such  invitation  or  to  grant  such 
permission.** 

[$1061]  J.  Persons  Attending  Passengers.  Per- 


paraat  utliorltj  to  make  a  contract 
with  a  passenger  to  carry  him  on  a 
coal  train,  and  the  person  gets 
thereon,  where  there  Is  nothing  to  In- 
dicate to  him  any  accommodation  for 
the  carriage  of  passengers,  he  cannot 
be  considered  a  passenger.  It  appear- 
ing that  there  was  a  regulation  for- 
bidding the  carriage  of  passengers 
on  coal  trains.  Elaton  v.  Delaware, 
etc..  R.  Co.,  57  N.  T.  382.  IB  AmR  613, 
63^^!.    See  supra  note  53. 

64.  Taylor  v.  Chesapeake,  etc.,  R. 
Co..  157  Ky,  735,  163  SW  1084;  Van 
Auken  V.  Michigan  Cent.  R.  Co.,  182 
Mich.  331.  148  NW  819;  Powell  v. 
East  Tennessee,  etc.,  R.  Co.,  (Miss.) 
8  S  788;  Haase  v.  Oregon  R..  etc.,  Co., 
19  Or.  354,  24  P  238.  See  also  cases 
supra  note  53. 

[a]  ninstxfttlons^d)  The  rela- 
tion of  carrier  and  passenger  does 
not  appear  merely  from  the  facts 
that  plaintiff  being  desirous  to  re- 
turn home  at  once,  and  the  first  train 
thither  being  a  freight  train,  he  ap- 

{iroaches  the  conductor  and  inquires 
f  freight  trains  are  prohibited  from 
carrying  passengers;  and  that  the 
conductor  renlies  that  he  knows  of 
no  such  prohibition,  and  tells  him  to 
take  a  seat  in  the  caboose,  which  he 
does.  It  appearing  that  he  has  not 
paid  any  fare  or  even  tendered  It. 
Powell  V.  East  Tennessee,  etc.,  R.  Co., 
(Miss.  >  8  S  738.  (2)  A  person 
who  has  purchased  no  ticket  and  paid 
no  fare,  and  wbo  goes  to  a  caboose 
attached  to  a  freignt  train  and,  with- 
out the  knowledge  of  those  in  charge 
attempts  to  get  Into  said  car  at  a 
place  where  thft  company  Is  not  ac- 
customed to  receive  passengers,  is 
not  a  passenger.  Haase  v.  Oregon 
R..  etc.,  Co.,  19  Or.  354,  24  P  238. 

Fenoas  riding*  natoitonsly  see 
generally  supra  f  1065. 

65.  Van  Auken  v.  Michigan  Cent. 
R.  Co.,  182  Mich.  331,  148  NV7  819 
(Pub.  Acts  [1909]  No.  800  59  S.  10 
subd  "a**>. 

66.  lA. — Candtrr  V.  Louisville,  etc.. 
R.  Co.,  42  La.  Ann.  477.  7  S  801. 

Minn. — Janny  v.  Great  Northern  R. 
Co..  63  Minn.  380,  66  NW  460. 

Mo. — O'Donnell  v.  Kansa*  City, 
etc..  R.  Co.,  197  Mo.  110,  9B  SW  196, 
114  AmSR  753. 

Okl. — Atchison,  etc.,  R.  Co.  v.  John- 
son, 3  Okl.  41.  41  P  641. 

Tenn. — ^Sands  v.  Southern  R.  Co., 
108  Tenn.  1,  64  SW  47&. 

Tex. — Oalavlz  v.  International,  etc.. 
R.  Co.,  16  Tex.  Civ.  A.  61.  38  SW  234. 

[a]  niostraUonSi^ — (1)  One  who 
goes  on  a  freight  train  at  the  invita- 
tion of  a  brakeman,  paying  him  less 
than  the  regular  fare,  where  the 
freight  train  Is  used  excluslvelv  for 
freight  and  Is  loaded  with  freight  at 
the  time,  is  not  a  passenger.  Janny 
v.  Great  Northern  R.  Co..  63  Minn. 
880.  66  NW  450.  (2)  One  cannot  be 
considered  a  passenger  who  contracts 
with  a  brakeman  on  a  freight  train 
without  the  knowledge  of  the  con- 


ductor  to  pay  fare  and  gets  Into  a 
box  car  to  take  passage.  Atchison, 
etc..  R.  Co.  V.  Johnson.  3  Okl.  41.  41 
P  641.  (3)  A  contract  by  a  brake- 
man  of  a  freight  train  to  allow  a  per- 
son to  ride  on  the  train  In  considera- 
tion of  his  rendering  assistance  in 
the  loading  and  unloading  of  freight 
is  outside  the  scope  of  the  brake- 
man's  authority,  does  not  bind  the 
railroad  company,  and  the  person  so 
riding  is  a  trespasser.  O'Donnell  v. 
Kansas  City,  etc..  R.  Co..  197  Mo.  110. 
95  SW  196,  114  AmSR  763. 

[h]  Ohm  wlio  bribes  a  "bralreman  to 
pvnnlt  Iiim  to  ride  (l)  on  a  freight 
car  is  not  a  passenger,  even  though 
the  conductor,  on  discovering  him, 
locks  him  in  the  car  prior  to  eject- 
ing him.  Brevlg  v.  Chicago,  etc.,  R. 
Co.,  64  Minn.  168,  66  NW  401.  (2) 
Where  a  party  knowing  that  he  Is 
not  entitled  to  ride  on  a  irelght  train, 
pays  a  brakeman  for  the  privilege 
and  follows  the  brakeraan's  direc- 
tions so  as  to  evade  the  conductor, 
he  becomes  a  trespasser,  and  the 
company  Is  not  liable  for  Injuries 
received  in  alighting  from  the  train. 
Sands  v.  Southern  R.  Co..  108  Tenn. 
1,  64  SW  478. 

[c]  InferuuM  of  wathorltr. — 
No  inference  will  arise  that  a 
brakeman  on  a  freight  train  has  au- 
thority to  agree  to  carry  passengers 
merely  because  his  employer  knows 
that  such  acts  are  done,  as  they 
might  be  done  while  the  company  Is 
endeavoring  to  mforce  rules  for- 
bidding such  acta.  Missouri,  etc.,  R. 
Co.  V.  Huff,  98  Tex.  110,  81  SW  625 
[rev  (Clv.  A.)  78  SW  249]. 

67.  Gulf,  etc.,  R.  Co.  v.  Campbell, 
76  Tex.  174.  13  SW  19. 

68.  Houston,  etc.,  R.  Co.  v.  Btell, 
28  Tex.  Clv.  A.  280,  67  SW  537;  Olson 
V,  Northern  Pac.  R,  Co.,  49  Wash. 
626.  96  P  150,  18  LRANS  209. 

Beqnlrlng  tlokst  or  jpermlt  on 
freight  train  see  generally  Infra  | 
1120. 

59.  Greenfield  v.  Detroit,  etc.,  R. 
Co.,  133  Mich.  657,  95  NW  546. 

[a]    A  railroad  may  waive  a  mle 

that  a  person  without  a  permit  can- 
not ride  as  a  passenger  on  a  freight 
train,  by  a  long  continued  disregard 
thereof.  Greenfield  v.  Detroit,  etc., 
R.  Co..  133  Mich.  557.  95  NW  546. 

eo.  Conn. — Gardner  v.  New  Haven, 
etc.,  Co..  61  Conn.  143,. 50  AmR  12. 

IM. — Chicago,  etc.,  R.  Co.  v.  Michle, 
83  III.  427:  Toledo,  etc.,  R.  Co.  v. 
Brooks,  81  111.  245. 

Pa. — Duff  v.  Allegheny  Valley  R. 
Co..  91  Pa.  458,  36  AmR  676. 

Tex. — Houston,  etc,  R.  Co.  v. 
Moore,  49  Tex.  31,  SO  AmR  98. 

Wl.f, — Jenkins  v.  ChicaCK),  etc,,  R. 
Co..  41  Wis.  112. 

61.  Colo. — Dmver,  etc.,  R.  Co.  v. 
Spencer,  27  Colo.  31S,  61  P  606,  61 
LRA  121. 

^  Ky. — Barry  v.  Louisville,  etc..  R. 
Co..  109  Ky.  727,' 60  SW  699,  22  KyL 
1410. 


sons  going  on  a  carrier's  premises  or  entering  a 
carrier's  vehicle  to  assist  a  passenger,  to  greet  an 
arriving  passenger,  or  to  take  leave  of  a  departing 
passenger,  cannot  be  deemed  passengers  themselves; 
nor  are  they  trespassers,  properly  speaking;  they 
should  be  considered  rather  in  the  light  of  licensees 
to  whom  the  carrier  owes  certain  duties,"  and  in 
the  absence  of  any  regulation  to  the  contrary,  a  per- 
son entering  a  train  to  assist  a  passenger  does  so 
under  an  implied  permission."'  But  it  has  been  held 
that  one  who  goes  on  a  train  to  assist  or  attend  a 
sick  or  infirm  passenger  sustains  the  relation  of 
passenger,^^  particularly  where  he  does  so  at  the 
request  of  the  conductor." 

1062]  K.  Stealing  Bide  as  an  Offense.^  Stat- 
utes varying  somewhat  in  their  provisions  have  been 
enacted  in  some  states,  the  effect  of  which  is  to 
make  it  an  indictable  offense  to  steal,  or  to  attempt 
to  steal,  rides  on  the  cars  of  a  railroad  company." 

Mass. — Lucas  v.  New  Bedford,  etc., 
R.  Co..  6  Gray  64,  66  AmD  406. 

Mich. — McKone  v.  Michigan  Cent. 
R.  Co..  61  Mich.  601,  17  NW  74.  47 
AmR  596. 

Mo. — Doss  V.  Missouri,  eta.  R.  Co.. 
69  Mo.  27.  21  AmR  371. 

N.  Y. — Dunne  v.  New  Tork,  etc.,  R. 
Co..  99  App.  Dlv.  6*1,  91  NTS  146. 

N.  C. — Morrow  v.  Atlanta,  etc.,  R. 
Co..  134  N.  C.  92,  46  SE  12. 

Okl. — St.  Loula,  etc.,  R.  Co.  v.  laen- 
berg,  160  P  123. 

S.  C. — Izlar  v.  Manchester,  etc.,  R. 
Co.,  67  S.  C.  332,  35  SB  583;  Johnson 
V.  Southern  R.  Co.,  63  S.  C.  303,  31  SE 
212,  69  AmSR  849. 

Tex. —  Bullock  V.  Houston,  stc.  R. 
Co.,  (Civ.  A.)  66  SW  184. 

Va. — Chesapeake,  etc.,  R.  Co,  v. 
Fortune,  107  Va.  412,  69  SE  1096. 

Wis. — Orlswold  V.  Chicago,  etc..  R. 
Co..  64  Wis.  668,  26  NW  101. 

See  also  Railroads  [SS  Cyc  768. 
8061. 

UaUlltr  M  to  MVSOM  attnUUnc 
passuiffsn  see  Infi-a  ||  iSll,  1S4T, 

1362. 

[a]    TIalttng  on  passing  train. — 

Where  a  passenger  left  a  train,  and 
boarded  another,  at  a  meeting  point, 
to  converse  with  her  sister,  she  wa£ 
not  a  passenger  on  the  latter  train, 
although  the  conductor,  whose  au- 
thority was  limited  to  his  own  train, 
consented  to  her  boarding  the  other 
train.  Bullock  v.  Houston,  etc,  R. 
Co..  (Tex.  Civ.  A.)  56  SW  184. 

68.  St.  Louis,  etc.,  R.  Co.  v.  Inn- 
berg.  (Okl.)  160  P  123. 

63.  Bvansville,  etc.,  R.  Co.  v. 
Athon,  6  Ind.  A.  296.  33  NE  469,  51 
AmSR  303;  Hamilton  v.  Texas,  etc., 
R.  Co.,  64  Tex.  261,  53  AmR  766. 

[a]  ZUnstratlon. — Where  plaintiff, 
for  the  purpose  of  assisting  his  in- 
valid daughter  on  the  cars,  went  to 
the  station  and  proceeded  on  the 
train  with  her,  and  was  injured  In 
attempting  to  leave,  the  relation  of 

fassenger  and  carrier  existed  be- 
ween  him  and  the  company.  Evans- 
ville.  etc..  R.  Co.  v.  Athon.  6  Ind.  A. 
296.  33  NK  469,  SI  AmSR  303. 

[b]  Xnllmitiea  of  passenger  re- 
ftnlrlng  a«sUtano«. — Ii  the  Infirmi- 
ties of  passengers  require  the  assist- 
ance of  others  to  see  tbem  safely  on 
the  train,  servants  or  friends  attend- 
ing them  for  that  purpose  are  under 
an  Invitation  of  the  company  as  di- 
rect as  that  given  to  passengers 
themselves.  Hamilton  v.  Texas,  etc.. 
R.  Co.,  64  Tex.  251,  63  AmR  756. 

64.  Vandalla  R.  Co.  v.  Darby,  60 
Ind.  A.  294,  108  NE  778. 

[a]  On  freight  train. — A  person 
riding  on  a  freight  train,  at  the  re- 
quest of  Its  conductor,  to  accompany 
a  person  injured,  is  a  passenger  and 
Is  entitled  to  care  as  such,  vandalla 
R.  Co.  V.  rtarby,  60  Ind.  A.  284,  108 
NE  778. 

66.  Frattd  or  evMloa  of  fan  gwa- 
eraUy  see  supra  |  1044. 

66.    See  statutory  provisions. 


For  Isfcw  eWM«t  d«v*lopmmta  and  ohange*  in  the  law  see  cumulative  Annotations,  aam*  title,  pac«>«iid  not«  onmber. 
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It  is  within  the  power  of  the  legislature  to  enact 
statutes  of  this  character  as  a  measure  conducive 
to  the  public  safety,  and  this  is  so  whether  or  not 
the  ride  so  "stolen"  is  the  subject  matter  of  lar- 
ceny." One  who  openly  enters  and  remains  in  a  car 
with  no  intent  to  pay  his  fare  is  not  guilty  of  at- 
tempting to  steal  a  ride.**  On  the  other  hand,  if  one 
conceals  himself  on  a  train  or  in  a  car  to  avoid 
paying  his  fare,  he  is  guilty  of  attempting  to  steal 
a  ride  if  removed  before  the  journey  begins,**  and 
of  actually  stealing  a  ride  if  he  remains  in  the  car 
until  after  the  journey  has  commenced;™  and  it  is 
no'  defense  that  he  was  under  the  influence  of 
liquor."  One  who  leaves  a  ear  without  paying  hia 
fare  before  reaching  the  transfer  point  and  boards 
a  car  on  the  continuing  line  where  he  pays  his  fare 
is  guilty  of  an  evasion  of  fare  within  a  statute  pro- 


hibiting persons  from  leaving  cars  without  having 
paid  the  fare  for  the  distance  traveled.^^  An  ordi- 
nance fixing  a  rate  for  hire  of  hacks,  etc.,  and  im- 
posing a  fine  or  imprisonment  for  refusal  to  pay 
such  rate,  is  within  the  legislative  authority  of  a 
municipality  authorized  to  regulate  such  convey- 
ances." 

Boarding  car  while  in  motion.  One  who  steps  on 
a  car  while  in  motion,  in  good  faith  intending  to 
become  a  passenger,  is  not  guilty  of  violating  a  stat- 
ute making  it  a  misdemeanor  for  a  person  to  get  on 
a  train  while  in  motion  to  obtain  transportation 
thereon  as  a  passenger,^*  as  such  statute  applies  only 
to  a  person  seeking  to  board  a  car  or  train  unau- 
thorizedly,  or  intending  surr^titiously  to  obtfun 
transportation  as  a  passenger. 


m.  DUT7  TO  HEOEIVE  AND  TBANSPOBT  PASSSKaEKS 


1063]  A.  In  Oeneral.'"  As  a  general  rule  a 
carrier  of  passengers  is  bound  to  receive  for  carriage 
without  discrimination  all  proper  persons  who  desire 
and  properly  offer  to  become  passengers,"  unless 


some  special  reason  exists  for  refusing  them,™  a& 
where  the  road  has  not  been  officially  opened  foi 
traffic  and  in  some  jurisdictions  this  duty  is  ex- 
pressly prescribed  hy  constitutional  or  statutory  pro- 


[al  ladlotnuuts.^ — (1)  An  indict- 
ment charging  defendanf  with  a  mis- 
demeanor. In  that  he  fraudulently 
concealed  himself  in  a  car  of  a  rail- 
road company  for  the  double  pur- 
pose of  avoiding  the  payment  of  fare 
and  of  stealing  a  ride.  Is  suRiclent  to 
withstand  a  general  demurrer.  Mack 
V.  State,  lis  Qa.  362,  46  SB  437.  (2) 
An  Indictment  based  on  a  statute  de- 
olaring  that  any  person  boarding  a 
passenger  or  other  railroad  train, 
with  no  lawful  business  thereon,  and 
with  intent  to  obtain  a  free  ride 
without  the  consent  of  the  person  In 
charge  thereof,  shall  be  punishable, 
which  alleges  that  defendant  unlaw- 
fully boarded  a  passenger  and  freight 
train  on  a  certain  railroad,  Is  not  ob- 
jectionable for  failure  to  sufBclently 
charge  "that  defendant  hoarded  a 
railway  train,"  Daugherty  v.  State, 
41  Tex.  Cr.  661,  BG  SW  620. 

[b]  Borden  of  proofs— In  a  prose- 
cution charging:  a  person,  not  an 
employee  in  the  discharge  of  hts 
duty,  and  without  authority  from  the 
conductor  of  the  train  or  by  perniis- 
slon  of  the  engineer,  with  riding  on 
tbe  top  of  a  freight  car  with  the  in- 
tention of  being  transported  free,  the 
burden  of  proving  the  negative  aver- 
ments of  the  affidavit  of  complaint 
Is  not  on  the  state.  Gains  v.  State, 
149  Ala.  29.  48  S  137. 

[c]  SvldnM  IMA  BaiBolent  to 
sustain  a  conviction  of  riding  on  a 
freight  car  without  authority  from 
the  conductor  of  the  train  or  permis- 
sion of  the  engineer,  and  with  the 
Intention  of  being  transported  free. 
Oalna  v.  SUte,  14^  Ala.  29.  43  S  137. 

97.  Fressley  v.  State,  118  Ga.  316. 
4B  SB  39fi. 

e&  Mack  T.  State,  119  Oa.  362,  46 
SE  437. 

a».  Mack  v.  State,  119  Ga.  362,  46 
SE  437. 

TO.  Braszell  v.  State.  119  Ga.  669, 
46  SK  837;  Mack  v.  State,  IIB  Ga.  352. 
46  SE  437:  Presaley  v.  SUte,  118  Ga. 
IIB,  45  SB  395. 

[a]  mmrtratfam.™ One  who  with- 
out fare  or  ticket  Is  ordered  by  the 
conductor  to  leave  the  train,  but  who 
conceals  himself  on  the  train  and 
continues  his  journey.  Is  guilty  of 
stealing  a  ride.  Brazzell  v.  State, 
119  Ga.  659.  46  SE  837. 

71.  Brazzell  v.  State,  119  Ga.  559, 
46  SB  837. 

7a.  Com.  V.  Jones.  174  Mass.  401, 
S4  NB  869. 

{al  Moral  tnxpltnde  not  neoes- 
—rf. — "One  is  guilty  who  evades  or 
attempts  to  evade  'either  by  giving 
a  false  answer  to  the  collector  of  the 
toll  or  f&re,  or  by  traveling  beyond 
the  point  to  which  he  has  paid  the 
same,  or  by  leaving  the  train  or  car 
without  having  paid  the  toll  or  fare 
established  for  the  distance  traveled. 


or  otherwise.'  Pub.  Sts.  c  112  |  197. 
One  who  willfully  or  intentionally 
does  either  of  these  things  is  within 
the  meaning  as  well  as  the  language 
of  the  statute."  Com.  v.  Jones,  174 
Mass.  401,  403,  54  NE  869. 

73.  Bray  v.  State,  140  Ala.  172,  87 
S  250. 

74.  Bast  v.  Brooklyn  Heights  R. 
Co.,  195  N.  T.  409,  88  NE  761,  23  L.RA 
NS  513. 

76.  East  v.  Brooklyn  Heights  R. 
Co..  195  N.  T.  409.  88  NE  751,  23  LRA 
NS  513. 

76.  Cross  referesoesi 

Dependent  on  status  as  common 
carrier  see  supra  91  1033-1036. 

Duty  to  receive  passengers  on  palace 
or  Sleeping  cars  see  Infra  |  la32. 

Mandamus  to  compel  carrier  to  re- 
ceive passenger  see  Mandamus  [26 
Cyc  371]. 

Occupying  conveyances  and  places 
not  proper  for  passengers  as  af- 
fecting relation  of  parties  see  su- 
pra Sf  1059,  1060. 

Receiving  and  taking  up  passengers 
In  performance  of  contracts  of  car- 
riage see  Infra  f  123^, 

77.  U.  S. — Hannibal,  etc.,  R.  Co. 
V.  Swift.  12  Wall.  262,  20  L.  ed.  423; 
I'earson  v.  Duane.  4  Wall.  605.  18  L. 
ed.  447;  Jencka  v.  Coleman,  13  F.  Gas. 
No.  7.SG8,  Z  Sumn.  221;  Saitonatall  v. 
Stockton.  21  F.  Cas.  No.  12.271.  Taney 
11. 

Ala. — Birmingham  R.,  etc..  Co.  v. 
Adams,  146  Ala.  267.  272.  40  S  385, 
119  AmSR  27  [clt  Cyc];  Birmingham 
R.,  etc.,  Co.  V.  Anderson,  3  Ala.  A. 
424,  67  S  103. 

Ark. — St.  Louis,  etc.,  R.  Co.  V. 
Lawrence,  153  SW  799;  St.  Louis 
Southwestern  R.  Co,  v.  Reagan,  79 
Ark.  484,  96  SW  168,  7  LRANS  997. 

Cal. — ^Tarbell  v.  Central  Pac.  R.  Co., 
34  Cal.  616. 

Dak. — Waldron  v.  Chicago,  etc.,  R. 
Co^  1  Dak.  336,  46  NW  456. 

Fla. — State  v.  Atlantic  Coast  Line 
R.  Co.,  63  Fla.  650.  44  S  213,  18  LRA 
NS  320.  12  AnnCas  369. 

111. — Chicago,  etc.,  R.  Co.  v.  Hom- 
ier, 215  111.  626.  74  NB  705,  106  Am 
SR  187.  1  LRANS  674,  3  AnnCas  42; 
Chicago,  etc.,  R.  Co.  v.  Bryan,  90  111. 
126;  Galena,  etc.,  R.  Co.  v.  Yarwood, 
16  111.  468. 

Ind. — Indianapolis,  etc.,  R,  Co.  v. 
Rlnard,  46  Ind.  293. 

Iowa. — Bowlln  v.  Lyon,  67  Iowa 
636.  25  NW  766.  56  AmR  356;  State 
V.  Chovln,  7  Iowa  204. 

Ky. — Bogard  v.  Illinois  Cent.  R. 
Co..  114  Kv.  G49.  139  SW  856,  36  LRA 
NS  337:  winnegar  v.  Central  Pass.  R. 
Co..  85  Ky.  547.  4  SW  237.  9  KyL  156. 

Me. — Railroad  Comrs,  v.  Portland, 
etc..  R.  Co..  63  Me.  269.  18  AmR  208. 

Mtch.— Metsner  v.  Detroit,  etc.. 
Ferry  Co..  154  Mich.  546.  118  NW  14. 
129  AmSR  498.  19  LRANS  872. 


Minn. — Barnett  v.  Minneapolis, 
etc.,  R.  Co..  123  Minn.  168,  143  NW 
263.  48  LRANS  262. 

Mo. — Nolan  v.  Metropolitan  St.  R. 
Co..  250  Mo.  602,  157  SW  637. 

N.  H.— Bennett  v.  Dutton,  10  N.  H. 
481. 

N.  J. — Mershon  v.  Hohensack.  22  N 
J.  L.  872  [air  23  N.  J.  L.  580]. 

N.  Y. — Beekman  v.  Saratoga,  etc. 
R.  Co.,  3  Paige  44,  22  AmD  6^9. 

N.  C. — Patterson  v.  Old  I>Dmlnlon 
BS.  Co.,  140  N.  C.  412,  413.  53  SB  224, 
111  AmSR  848.  5  LRANS  1012  [cli 
Cyc]. 

Oh. — Cleveland,  etc..  R.  Co.  v.  Bar- 
tram,  11  Oh.  St.  457;  State  v.  Klmber 
3  Oh.  Dec.  (Reprint)  197,  4  WklyL 
Gaz  369. 

Tenn. — De  Glopper  v.  Nashville  R., 
etc..  Co..  123  Tenn.  633.  184  SW  609, 
33  LRANS  913. 

Va.— Norfolk,  etc..  R.  Co.  v.  Gallh 
her,  89  Va.  639,  16  SE  935. 

Eng. — Clarke  v.  West  Ham  Corp.. 
[1909]  2  K.  B.  858;  Brethorton  V. 
Wood.  3  B.  &  B.  64,  7  ECL  602,  129 
Rwrlnt  1203. 

''A  carrier  holds  Itself  out  as  ready 
to  receive  as  passengers  all  persons 
who  present  themselves  In  a  proper 
condition  and  in  a  proper  manner  and 
at  a  proper  time  and  place  to  be  car- 
ried. Barnett  v.  Minneapolis,  etc., 
R.  Co.,  123  Minn.  153,  156.  148  NW 
263,  48  LRANS  262. 

[a]  Sj^soUl  sxevxsioiL — The  fact 
that  a  steamboat  company,  operating 
as  a  common  carrier,  Is  running  a 
special  excursion  does  not  relieve  It 
from  its  duty  to  carry  without  dis- 
crimination. 80  far  as  practicable,  all 
persons  applying  and  tendering  pay- 
ment for  passage.  Reasor  v.  Fadu- 
cah,  etc..  Perry  Co^  162  Ky.  220,  163 
SW  222,  43  LRANS^  820. 

[b]  A  street  car  company  acting 
as  a  public  carrier  for  passengers  is 
required  to  carry  without  discrimina- 
tion all  who  properly  present  them- 
selves, Nolan  V.  Metropolitan  St.  R. 
Co.,  250  Mo.  602.  157  SW  637;  De 
Glopper  V.  Nashville,  etc.,  R.  Co.,  123 
Tenn.  688,  134  SW  609,  33  LRANS 
913. 

78.  Pearson  v.  Duane,  4  Wall.  (U. 
S.)  605,  18  L.  ed.  447:  St.  Loula,  etc., 
R.  Co.  V.  Laurence,  106  Ark.  544,  163 
SW  799. 

Befusol  for  lack  of  aoeommoda- 
tlons  see  Infra  |  1236. 

What    iMrsons    may    bs  refused 

transportation  see  Infra  t_10e4. 

79.  Re  Grand  Trunk  Pac.  R.  Co., 
(Can.)  3  DomLR  819. 

[a]  In  Canada  a  railroad  company 
cannot  lawfully  carry  pHs.sengers 
over  a  road  that  has  not  been  opened 
for  traffic  by  an  order  of  the  board  of 
railway  commissioners  under  S  261 
of  the  Railway  Act,  except  laborers 
employ^j^RlJlJ  e?M5H«)Og'l©>'- 
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visions.*^  This  duty,  especially  in  the  cases  of  rail- 
roads and  street  railroads,  arises,  independent  of 
contract,  from  the  public  character  of  the  carrier's 
business,  and  is  regarded  as  a  public  duty.^^  A  rail- 
road company  therefore  has  no  right  to  discriminate 
by  selling  tickets  to  some  persons  and  refusing  them 
to  others  without  a  good  excuse  nor  has  it  a  right 
to  refuse  to  sell  a  ticket  to  a  point  on  its  line 
which  a  railroad  commission  has  ordered  to  be  made 
a  flag  station,^  except  that  it  may  refuse  to  sell  a 
ticket  for  a  train  which  does  not  stop  at  that  point.^ 
Proper  persons  within  the  meaning  of  this  rule 
means  persons  whose  status  or  condition  apparently 
entitles  them  to  be  carried  as  passei^ers,^  regard- 
Re  Orand  Trunk  Pao.  R.  Co.,  S  Dom 
LR  819. 

80.  U.  S. — Poster  v.  Cleveland, 
etc..  R.  Co.,  56  Fed.  434. 

Cal. — ^Wheeler  v.  San  Francisco, 
etc..  R.  Co.,  31  Cal.  46,  89  AmD  147; 
Contra  Coata  Coal  MineB  R.  Co.  v. 
Moss,  23  Cal.  323. 

111.— Litchfield,  etc..  R.  Co.  v.  Peo- 
ple, 222  111.  242.  78  NE  &89. 

Ky.' — Chesapeake,  etc.,  R.  Co.  v. 
Selsor.  142  Ky.  163,  134  BW  143,  33 
LRANS  165. 

N.  J.— Atlantic  City  v.  Brown,  72 
N.  J.  L.  207,  G2  A  428. 

Tex. — Paris,  etc.,  B.  Co.  v.  "Robin- 
son, 63  Tex.  Civ.  A.  12,  114  SW  668 

i construing  Sayles  Annot.   Civ.  St. 
1897]  arts  4494,  4496). 
See  also  constitutional  and  statu- 
tory .provisions. 

tal  OaUfoiBla,  under  1  481  of 
the  civil  code.  It  is  provided  that 
railroads  must  carry  all  proper  per- 
sons who  apply  to  be  carried,  and 
who  tender  the  requisite  fare;  they 
are  compelled  to  act  as  common  car- 
riers for  the  conveyance  of  alt  pas- 
sensers  that  may  come  to  their  roads 
for  that  purpose.  Wheeler  v.  San 
Prancisco.  etc.,  R.  Co.,  31  Cal.  46,  89 
AmD  147:  Contra  Costa  Coal  Mines 
R.  Co.  T.  Moss,  28  Cal.  828. 

Ibl  Xa  niliiols  under  Const  art 
11  S  12,  which  provides  that  rail- 
roads within  the  state  are  public 
highways,  and  free  to  all  persons  for 
the  transportation  of  thetr  persons 
and  property  thereon  under  such 
regulations  as  may  tie  prescribed  by 
law,  and  under  Hurd  Rev.  St.  (1906)  c 
114  i  84,  which  declares  that  every 
railroad  corporation  in  the  state  shall 
operate  cars  for  the  transportation 
of  such  passengers  and  property  as, 
within  a  reasonable  time  previous 
thereto,  shall  be  ready  or  be  offered 
for  transportation  at  the  several  sta- 
tions on  Its  railroads,  and  that  they 
rihall  transport  such  passengers  and 
property  on  and  from  all  trains  ad- 
vertised to  stop  at  the  same  for  pas- 
sengers and  freight.  It  Is  obligatory 
on  a  railroad  company  to  furnish 
and  use  equipment  for  the  transpor- 
tation of  both  passengers  and  freight. 
Litchfield,  etc.,  R.  Co.  v.  Peo.,  222  111. 
242.  78  NE  589. 

fc]  In  Xentaokr  5t.  i  806  (Rus- 
sell St.  j  5350),  providing  for  the 
punishment  and  ejection  of  disor- 
derly passengers,  was  enacted  for  the 
protection  of  the  carrier,  and  applies 
only  to  persons  received  on  a  train, 
and  does  not  change  the  common-law 
rule  as  to  what  passengers  carriers 
must  receive.  Chesapeake,  etc.,  R. 
Co.  V.  Selsor.  142  Ky.  163,  134  SW 
143,  33  LRANS  165. 


less  of  their  character  or  conduct  at  other  times,*" 
unless  the  prior  acts  of  misconduct  have  been  such 
as  to  give  rise  to  a  fear  of  their  repetition.^' 

[$  1064]  ^  B.  What  Persons  May  Be  Refused 
Transportation.^  The  duty  to  serve  the  public  with- 
out discrimination  does  not  prevent  the  making  and 
enforcement  of  reasonable  regulations  so  as  to  ex- 
clude from  trains  or  other  vehicles  of  transportation 
persons  who,  by  reason  of  bad  character,  or  indecent 
conduct,  or  otherwise,  are  likely  to  render  them- 
selves obnoxious  or  dangerous  to  other  passengers, 
or  to  interfere  with  the  safe  and  convenient  trans- 
action of  the  carrier's  business,"  or  persons  who  re- 


[d1  An  ordinance  raanlrlng  an 
omnlbns  driver  to  carry  any  person 

tendering  himself  as  a  passenger, 
whether  the  driver  desires  to  carry 
him  or  not.  Is  not  Invalid,  and  Im- 
posing a  fine  of  twenty  dollars  for 
his  refusing  so  to  do  Is  not  excessive; 
but  it  la  Invalid  In  so  far  as  it  im- 
poses the  penalty  ngainst  those 
whose  refusal  to  accept  a  person  who 
offers  himself  aa  a  passenger  is  jus- 
tified by  the  circumstances  under 
which  the  refusal  occurs.  Atlantic 
City  V.  Brown,  72  N.  J.  L.  207.  S2  A 
428. 


81.  Iowa. — Bowlin  v.  L^on,  67 
Iowa  636,  26  NW  766.  66  A^  355. 

Ky. — Bogard  v.  Illinois  Cent.  R. 
Co.,  144  Ky.  649,  1S9  SW  866,  36  LRA 
NS  337. 

La. — Sacco  v,  Yazoo,  etc.,  R.  Co., 
10  La.  A.  (Orleans)  198. 

N.  J. — New  York,  etc.,  R.  Co.  v. 
Ball,  53  If.  J.  L.  283.  21  A  1052;  Dela- 
ware, etc.,  R.  Co,  V.  Trautwein,  62 
N.  J.  L.  169,  19  A  178,  19  AmSR  442, 
7  LRA  435. 

N.  y.— Carroll  v.  Staten  Island  R. 
Co.,  58  N.  Y.  126,  17  AmR  221:  Peo. 
V.  New  York  Cent.,  etc.,  R.  Co.,  28 
Hun  643. 

N.  C— McNeill  V.  Durham,  etc.,  R. 
Co.,  135  N.  C.  682.  47  SE  765,  67  LRA 
227  [reh  allowed  132  N.  C.  510.  44  SE 
34,  96  AmSR  641,  67  LRA  227]. 

Eng. — Austin  v.  Oreat  Western  R, 
Co.^  R.  2  Q.  B.  448. 

'TVe  cannot  bring  our  minds  to 
entertain  a  doubt  4hat  a  railroad  cor- 
poration is  compellable  by  manda- 
mus to  exercise  its  duties  as  a  car- 
rier of  freight  and  passengers;  and 
that  the  power  so  to  compel  It  rests 
equally  firmly  on  the  ground  that 
that  duty  is  a  public  trust,  which 
having  been  conferred  by  the  State 
and  accepted  by  the  corporation  may 
be  enforced  for  the  public  benefit; 
and  also  upon  the  contact  between 
the  corporation  and  the  State,  ex- 
pressed In  Its  charter  or  implied  by 
the  acceptance  of  the  franchise  (Ab- 
bott V.  Johnstown,  etc.,  ft.  Co..  80  N. 
Y.  27);  and  also  upon  the  ground  that 
the  common  right  of  all  the  people 
to  travel  and  carry  upon  every  pub- 
lic highway  of  the  State  has  been 
changed  In  the  special  Instance,  by 
the  legislature  for  adequate  reasons 
into  a  corporate  franchise,  to  be  ex- 
ercised solely  by  a  corporate  body 
for  the  public  benefit,  to  the  exclu- 
sion of  all  other  persons,  whereby  it 
has  become  the  duty  of  the  State  to 
see  to  It  that  the  franchise  so  put  In 
trust  b«  faithfully  administered  by 
the  trustee."  Peo.  v.  New  York 
Cent.,  etc.,  R.  Co.,  28  Hun  (N.  Y.) 
543.  653. 

[a]  A  legally  Implied  dnty^The 

duty  of  common  carriers  with  respect 
to  the  transportation  of  persons  or 
property  is  a  duty  independent  of 
contract,  arising  by  Implication  of 
law  from  the  fact  that  persons  or 
property  are  received  In  the  course 
of  the  business  of  sugh  employments. 
Delaware,  etc.,  R.  Co.  v.  Trautwein, 
52  N.  J.  L.  169,  19  A  178,  19  AmSR 
442,  7  LRA  435. 

[b]  The  rights,  prlvUeges,  and 
proteotlon  attaching  to  the  relation 
of  a  passenger  are  Imposed  by  law 
on  common  carriers  on  considerations 
of  public  policy.  Independent  of  con- 
trart,  and  arise  from  the  nature  of 
their  public  employment.  McNeill  v. 
Durham,  etc..  R.  Co.,  135  N.  C.  682, 
47  SE  766.  67  LRA  227  freh  allowed 
132  N.  C.  610.  44  SE  34,  96  AmSR  641. 
67  LRA  227]. 

83.  Indianapolis,  etc.,  R,  Co.  v. 
RInard.  46  Ind.  293;  State  v.  Dela- 
ware, etc.,  R.  Co..  48  N.  J.  L.  65,  2  A 
803,  57  AmR  543. 

83.  Georgia  R..  etc.,  Co.  v,  Greer, 
7  Ga.  A.  2»2.  66  SB  961. 

Georgia  R..  etc.,  Co.  v.  Greer, 
7  Ga.  A.  292,  66  SE  961. 


[a1  ninstratlon.— Where  persona 
seeking  to  buy  tickets  to  a  nag  sta- 
tion established  by  the  rallroaa  com- 
mission are  told  by  the  station  agent 
that  the  train  on  which  they  desire 
passage  will  not  stop  at  that  point, 
and  the  agent  refuses  to  sell  them 
tickets,  notwithstanding  which  tSiey 
board  the  train  and  are  carried  to  & 
station  beyond  their  destination,  the 
maxim.  Volenti  non  fit  Injuria,  la  ap- 
plicable to  and  prevents  a  recovery 
of  all  damages  sustained  after  they 
board  the  train.  Georgia  R..  etc.,  Co. 
V.  Greer,  7  Ga.  A.  292.  66  SB  961. 

85.  Bogard  v.  Illinois  Cent  R.  Co^ 
144  Ky.  649,  139  SW  866,  36  LRANS 
337;  Meisner  v.  Detroit,  etc,  Farry- 
Co.,  154  Mich.  646.  118  NW  14,  139 
AmSR  493,  19  LRANS  872. 

Se.  U.  S. — Brown  v,  Memphis,, etc., 
R.  Co.,  4  Fed.  37,  E  Fed.  499. 

Ky. — Reasor  v.  Paducah,  etc.. 
Ferry  Co.,  162  Ky.  220,  153  SW  222. 
43  LRANS  820  and  note. 

Mich. — Meisner  v.  Detroit,  etc.. 
Perry  Co..  154  Mlch.  646.  118  NW  14, 
129  AmSR  493.  19  LRANS  872. 

N.  J. — ^Atwater  v.  Delaware,  etc, 
R.  Co.,  48  N.  J.  L.  55,  2  A  808,  67  Am 
R  643. 

N.  C. — Story  v.  Norfolk,  etc,  R. 
Co..  138  N.  C.  69,  46  SE  349. 

[a]  Xmutratttms^d)  A  railroad 
company  cannot  exclude  a  parson 
from  its  trains  because  on  othar 
trains  he  had  been  offensive  and 
troublesome  to  other  passengers, 
story  V.  Norfolk,  etc,  R  Co.,  183  N. 
C.  5S,  45  SE  849.  (2)  It  Is  not  proper 
to  refuse  to  carry  a  woman  of  bad 
character  who  Is  not  likely  to  make 
herself  obnoxious  to  other  passen- 

fers  (Brown  v.  Memphis,  etc,  R.  Co.. 
Fed.  37,  6  Fed.  499).  (3)  nor  a  per- 
son who  has  simply  on  a  previous  and 
separate  occasion  reftlsed  to  pay  his 
fare  (State  v.  Delaware,  etc,  R.  Co., 
48  N.  J.  L.  66.  8  A  808,  67  AmR  543). 

[b]  A  Btsimboat  oompasT  oper- 
ating as  a  common  carrier  has  no 
right  to  refuse  to  carry  a  sober  and 
orderly  passenger,  merely  because  he 
had  conducted  himself  in  a  disorderly 
manner  on  a  former  trip.  Reasor  v. 
Paducah,  etc.,  Ferry  Co.,  152  Ky.  220. 
153  SW  222,  43  LRANS  820. 

87.  Louisville,  etc.,  R.  Co.  v.  Mc- 
Nally,  105  SW  124.  81  KyL  1357; 
Stevenson  v.  West  Seattle  Land,  etc, 
Co..  22  Wash.  84,  60  P  61. 

[a]  Where  a  paaiesfw  on  previ- 
ous trips  had  bean  IntoxleatM,  and 
while  so  had  been  obscene,  the  car- 
rier could  rightfully  refuse  to  carry 
him  when  Intoxicated  on  a  subse- 
quent trip,  Louisville,  etc..  R.  Co.  v. 
McNally.  106  SW  124.  31  KyL  13S7. 

88.  BJecUon  of  improper  pasgMi- 
gera  see  infra  !|  1165,  1166. 

89.  U.  S. — Brown  v.  Memphis,  etc.. 
R,  Co.,  7  Fed.  51;  Jencks  v.  Coleman, 
13  P.  Cas.  No.  7,258,  2  Suran.  221; 
Thurston  v.  Union  Pac.  R.  Co..  23  F. 
Cas.  No.  14.019,  4  Dill.  321. 

Iowa. — Beeson  v.  Chicago,  etc,  R. 
Co.,  62  Iowa  173,  17  NW  448. 

Ky. — Bogard  v.  Illinois  Cent.  R. 
Co.,  144  Ky.  649.  139  SW  856,  36  LRA 
NS  337;  Chesapeake,  etc.,  R.  Co.  v. 
Selsor.  142  Ky.  16,  134  SW  148,  SS 
LRANS  165. 

Mass.— Thayer  v.  Old  Colony  St.  R, 
Co.,  214   Mass.   234,   101   NE  368,  44 


For  later  cases,  darelopiiumtB  and  duuMTM  In  the  law  see  cumulative  Annotations,  aamgi^^il^  9fMhc^4^4^^tt^^'' 
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fus€  or  fail  to  comply  with  the  earner's  reaBonable 
rules  and  r^ulations.*** 

Intoxicsted  peisoiu.  A  carrier  of  passei^;ers  is 
not  bound  to  afford  accommodations  to  persons,  at 
least  not  without  an  attendant,  who  are -so  intox- 
icated as  to  affect  their  conduct  or  to  render  them 
unable  to  care  for  themselves.^  But,  where  they 
are  only  slightly  intoxicated,  and  show  no  signs  that 
they  will  not  conduct  themselves  properly  or  take 
care  of  themselves,  they  cannot  be  refused  trans- 
portation."' 

Persona  infected  with  contagions  diseases.  A  car- 


rier of  passengers  is  not  under  obli|^tion  to  carry 
persons  infected  with  contagious  diseases  to  the 
danger  of  other  passengers." 

Sick,  feeble,  inftem,  aad  insane  persons;  neeessl^ 
of  attendant.  While  persons  who  are  ill  or  afflicted 
have  a  right  to  enter  and  travel  on  the  conveyances 
of  a  common  carrier  of  passengers,  nevertheless  the 
carrier  is  not  bound  to  accept  as  a  passenger,  with- 
out an  attendant,  one  who,  because  of  physical  qr 
mental  disabiKty,  is  unable  to  take  care  of  himself  i 
or  is  liable  to  require  extra  attention  from  the  car- 
rier or  the  passengers;**  but,  where  a  person  seem- 


LRANS  1125,  AnnCaal914B  865: 
Renaud  v.  New  Tork,  etc.,  R,  Co.,  210 
Uass.  563,  97  NK  98,  38  LRANS  689. 

N.  H. — McDufflee  v.  Portland,  etc., 
R.  Co.,  52  N.  H.  430,  13  AmR  72. 

N.  J. — Daniel  v.  North  Jersey  St. 
R.  Co.,  64  N.  J.  L.  603.  46  A  626. 

Vt.— Stephen  v.  Smith,  29  Vt.  160. 

Wis. — Walsh  V.  Chicago,  etc.,  R. 
Co.,  42  Wis.  23,  24  AmR  376. 

"It  may  be  the  duty  of  a  common 
carrier  of  passengers  to  carry  under 
discriminating  restrictions,  or  to  re- 
fuse to  carry  those  who,  by  reason 
of  their  physical  or  mental  condition, 
would  injure,  endanger,  disturb,  or 
annoy  other  passengers.  .  .  . 
Healthy  passengers  In  a  palatial  car 
would  not  be  provided  with  reason- 
able accommodations.  If  they  were 
there  unreasonably  and  negligently 
exposed,  by  the  carrier,  to  the  society 
of  small-pox  patients.  Sober,  quiet, 
moral,  and  sensitive  travelers  may 
have  cause  to  complain  of  their  ac- 
commodations. If  they  are  unreason- 
ably exposed  to  the  companionship 
of  unrestrained.  Intoxicated,  noisy, 
profane,  and  abusive  passengers, 
who  may  enjoy  the  discomfort  they 
cast  upon  others.  In  one  sense, 
both  classes,  carried  together,  might 
be  provided  with  equal  accommoda- 
tions; In  another  sense,  they  wouJd 
not.  The  feelings  not  corporal,  and 
the  decencies  of  progressive  civiliza- 
tion, as  well  as  physical  life,  health, 
and  comfort,  are  entitled  to  reason- 
able accommodations."  McDuffee  v. 
Portland,  etc.,  R.  Co.,  52  N.  H.  430, 
451.  13  AmR  72. 

"The  general  rule  that  a  common 
carrier  fs  bound  to  accept  anybody 
and  everybody  who  presents  himself 
for  transportation  and  pays  the  reg- 
ular fare,  has  Its  limitations.  A 
common  carrier  is  bound  to  care  for 
all  who  have  become  its  passengers. 
For  that  reason  not  only  is  it  bound 
to  accept  but  it  Is  under  obligation 
to  refuse  to  accept  as  a  passenger  an 
Insane  person  without  •&  proper  at- 
tendant or  attendants  ...  or 
one  who  has  smallpox.  .  .  .  And 
the  same  Is  true  of  one  wiio  because 
of  Intoxication  or  for  any  other  rea- 
son would  be  offensive  to  other  pas- 
sengers." Connors  v.  Cunard  SS.  Co., 
204  Mass.  310,  315,  90  NE  601,  134 
AmSR  €62,  26  LRANS  171,  17  Ann 
Cas  lOSl. 

Ca}  mwtratlou,.— (1)  Railroad 
carriers  are  not  bound  to  carry  pas- 
sengers wtK>  are  fleeing  from  Justice, 
or  whose  conduct  is  riotous  or  disor- 
derly, or  who  are  known  to  he  dan- 
gerous characters  or  maniacs,  or 
whose  cldthlng  ia  In  such  a  fllthjr  or 
disgusting  condition  as  to  make  them 
obnoxious  to  other  passengers,  or 
wlio  are  affected  with  a  contagious 
disease  or  with  vermin,  or  who  are 
intoxicated.  Walsh  v,  Chicago,  etc., 
R.  Co..  42  Wis.  23,  24  AmR  376.  (2) 
It  Is  proper  to  exclude  gamblers 
whose  purpose  in  traveling  on  a  train 
Is  to  ply  their  vocation  (Thurston  v. 
Union  Pac.  R.  Co..  23  P.  Cas.  No.  14, 
019.  4  Dill.  321),  (3)  or  persons  who 
insist  on  carrying  animals  with  them. 
In  violation  of  reasonable  regulations 
(Daniel  v.  North  Jersey  St.  R.  Co..  G4 
N.  J.  L.  603.  46  A  625). 

[b1  mtglit  to  pMsaffa  on  board 
of  a  vteamboat. — "It  la  subject  to 
such  reasonable  regulations  as  the 
proprietors  may  prescribe,  for  the 
due   accommodation  of  passengen, 


and  for  the  due  arrangements  of 
their  business.  The  proprietors  have 
not  only  this  right,  but  the  farther 
right  to  consult  and  provide  for  their 
own  Interests  In  the  management  of 
8u<^  boats,  as  a  common  incident  to 
their  right  of  property;  They  are 
not  bound  to  aamft  passengers  on 
board,  who  refuse  to  obey  the  reason- 
able regulations  of  the  boat,  or  who 
are  guilty  of  gross  and  vulgar  habits 
of  conduct;  or  who  make  disturb- 
ances on  board;  or  whose  characters 
are  doubtful  or  dtesolute  or  auapt- 
ctous;  and,  a  fortiori,  whose  charac- 
ters are  unequivocally  bad.  Nor  are 
they  bound  to  admit  passengers  on 
board,  whose  object  it  Is  to  Interfere 
with  the  Interests  or  patronage  of 
the  proprietors,  so  as  to  make  the 
business  less  lucrative  to  them." 
Jencks  v.  Coleman,  13  F.  Cas.  No, 
7,258,  2  Sumn.  221,  224  (per  Story, 
J.). 

90.  Jencks  v.  Coleman,  13  P.  Cas. 
No.  7,268,  2  Sumn.  221 ;  Renaud  v. 
New  York,  etc.,  R.  Co..  210  Mass.  5S3, 
97  NE  98,  38  LRANS  689;  Daniel  v. 
North  Jersey  St.  R.  Co.,  64  N.  J.  L. 
603.  46  A  625;  Southern  R.  Co.  v,  Mc- 
Nabb,  130  Tenn.  197,  169  SW  767, 
LRA1915B  761. 

BJtctioii  for  fallvTS  or  rsftuftl  to 
eotnplj  with  regnlatlons  see  Infra 
H  1167-1171. 

91.  Ark. — Price  v.  St.  Louis,  etc., 
R.  Co.,  75  Ark.  479,  88  SW  675,  112 
AmSR  79. 

D.  C, — Lemont  v.  Washington,  etc, 
R.  Co.,  12  D.  C.  180,  47  AmR  238. 

Ind. — Pittsburgh,  etc..  R.  Co.  v. 
Vaoidyne,  67  Ind.  676,  26  AmR  68. 

Ky. — Chesapeake,  etc.,  R.  Co.  v. 
Gatewood,  156  Ky.  102.  159  SW  660: 
Chesapeake,  etc.,  R.  Co.  v.  Selsor,  142 
Ky.  163,  134  SW  143,  33  LRANS  1S5; 
Louisville,  etc.,  R.  Oo.  v.  McNally, 
106  SW  124,  31  KyL  1867. 

Mass. — Murphy  v.  Union  R.  Co.,  118 
Mass.  228. 

N.  Y. — Putnam  v.  Broadway,  etc, 
R.  Co.,  56  N.  T.  108,  14  AmR  190; 
Preedon  v.  New  York  Cent.,  etc..  R. 
Co..  24  App.  DIv.  306.  48  NYS  684. 

N.  C. — Story  v.  Norfolk,  etc.,  R. 
Co..  133  N.  C.  59,  46  SB  849. 

Pa. — Pittsburgh,  etc..  R.  Oo.  v.  Pil- 
low. 76  Pa.  510,  18  AmR  424. 

Tex. — Paris,  etc.,  R,  Co.  v.  Robin- 
son, 63  Tex.  Civ.  A.  12,  114  SW  668. 

"A  railroad  company  Is  not  bound 
to  receive  any  person  as  a  passenger 
who  Is  drunk  to  such  a  degree  as  to 
be  disgusting,  offensive,  disagreeable, 
or  annaylng:  and  a  person  so  drunk 
as  to  be  likely  to  violate  the  common 
proprieties,  civilities,  and  decencies 
of  life,  has  no  right  to  a  passage 
while  In  that  condition.  The  com- 
fort and  convenience  of  passengers 
generally  mi*st  be  protected,  their 
opinions  and  feelings  regarded,  and 
proper  decorum  observed;  and  al- 
though, in  -a  railroad  passenger  car, 
neither  the  highest  breeding  of  the 
drawing-room,  nor  the  fastidious 
delicacy  of  the  parlor,  is  required, 
yet  the  behavior  of  all  persons  there- 
in should  be  becoming  to  the  place 
and  the  general  character  of  the  pas- 
sengers.'^ Pittsburgh,  etc..  R.  Co.  v. 
Vandyne,  67  Ind.  576.  679,  26  AmR 
68. 

[al  Xtafonkea  mm.  should  not  be 
permitted  on  the  oars,  or,  if  per- 
mitted, should  be  so  guarded  or  sepa- 
rated from  the  orderly  part  of  the 


aassengers  as  to  prevent  injury  from 
lem.    Pltt^urg,  etc.,  R.  Co.  v.  Pil- 
low. 76  Pa.  610,  18  AmR  424. 

[b]  Bxolnslon  from  street  oar. — 
The  conductor  of  a  street  railroad 
car  mfl.y  exclude  or  expel  therefrom 
a  person  whose  condition,  by  reason 
of  intoxication  or  otherwise.  Is  such 
that  it  la  reasonably  certain  that  by 
act  or  speech  he  will  become  offen- 
sive or  annoying  to  other  passengers 
therein,  although  he  has  not  com- 
mitted any  act  of  olCense  or  annoy- 
ance. Vinton  V.  Middlesex  R.  Co.,  11 
Allen  (Mass.)  804.  87  AmD  714. 

Bjeonon  of  intoxicated  pasasngen 
genszallr  see  Infra  f  1166. 

93.  Pittsburgh,  etc. .  R.  Co.  v. 
Vandyne,  57  Ind.  676.  679,  26  AmR 
6B;  Parks  v.  Delaware,  etc.,  R.  Co.,  86 
N.  J.  L.  577,  89  A  983  [aff  86  N.  J.  L. 
696.  92  A  10871:  Mllllman  v.  New 
York  Cent,  etc.,  R.  Co.,  66  N.  T.  642: 
Paris,  etc..  R.  Co.  v.  Robinson.  63 
Tex.  Civ.  A.  12,  114  SW  668. 

"Slight  Intoxication,  such  as  would 
not  be  likely  to  seriously  affect  the 
conduct  of  the  person  intoxicated, 
would  not  be  sumclent  ground  to  re- 
fuse him  passage  In  a  public  car,  al- 
though his  behavior  might  not  be  in 
all  respects  becoming."  Pittsburgh, 
etc.,  R.  Co.  v.  Vandyne,  supra. 

[a]  The  mere  fact  tliat  a  man  Is 
intoxioated  does  not  of  Itself  deprive 
him  of  the  right  to  ride  on  a  railroad 
car,  nor  does  it  free  the  company 
from  Its  duty  to  render  to  him  as  a 

Sassenger  due  care.  Mllllman  v. 
lew  York  Cent.,  etc.,  R.  Co.,  66  N.  T. 
642  taff  4  Hun  409,  6  Thomps.  &  C. 
685,  and  expl  Putnam  v.  Broadway, 
etc.,  R.  Co.,  55  N.  Y.  108,  14  AmR 
1901. 


ant  business,  and  with  foresight  to 
provide  for  his  own  safety,  does  not 
authorise  a  carrier  to  refuse  to  re- 
ceive him  as  a  passenger,  especially 
in  view  of  a  statute  requiring  car- 
riers to  receive  all  persons  ottering 
themselvu  as  passengers,  and  au- 
thorising a  person  refused  transpor- 
tation to  sue  for  the  damages  sus- 
tained,- Paris,  etc,  R.  Co.  v.  Robin- 
son. 53  Tex.  Civ.  A.  12,  114  SW  668. 

93.  Thurston  v.  Union  Pac.  R.  Co., 
23  P.  Cas.  No.  14.019,  4  Dill.  321;  Bo- 

rard  V.  Illinois  Cent.  R.  Co..  144  Ky. 
49,  139  SW  855,  36  LRANS  337. 

94.  U.  S. — Meyer  v.  St.  Louis,  etc., 
R.  Co.,  54  Fed.  116,  4  CCA  221  [aff  77 
Fed.  160]. 

Ark. — Price  v.  St.  Louis,  etc.,  R. 
Co.,  75  Ark.  479,  88  SW  675.  112  Am 
SR  70. 

Colo. — Denver,  etc.,  R.  Co.  v.  Derry, 
47  Colo.  584,  108  P  172,  27  LRANS 
761 ;  Pullman  Palace  Car  Co.  v. 
Barker.  4  Colo.  344.  34  AmR  89. 

Ky. — Illinois  Cent.  R.  Co.  v.  Allen, 
121  Ky.  885,  89  SW  150,  28  KyL  108. 

Mass. — Connors  v.  Cunard  SS.  Co^ 
204  Mass.  310.  90  NE  601,  134  AmSR 
662,  26  LRANS  171  and  note,  17  Ann 
Cas  1051  (person  so  ill  as  to  require 
medical  treatment). 

Minn. — Croom  v.  Chicago,  etc.,  R. 
Co.,  52  Hlno.  296,  63  NW  1128,  88 
AmSR  567,  18  LRA  602. 

Miss. — Tllinois  Cent.  R.  Co.  v. 
Smith,  85  Miss.  S49,  37  S  643,  107  Am 
SR  293  and  note,  70  LRA  642. 

Mo. — Hathew  vrHPTabaSh  |L  Co., 
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ingly  disabled  is  in  fact  able  to  travel  alone  without 
requiring  extra  care  or  attention,  and  this  fact  is 
known  to  the  carrier,  it  is  bound  to  carry  him.^ 
Thus  a  carrier  cannot  absolutely  refuse  to  transport 
an  insane  person,  but  may  insist  that  he  be  properly 
attended  and  sufficiently  restrained,"*  and  may  even 
refuse  to  receive  an  adjudged  lunatic  who  is  violent 
at  the  time,  although  he  is  in  the  charge  of  attend- 
ants."^ A  blind  person  otherwise  qualified  cannot 
be  refused  passage  on  that  ground  alone,"^  but  the 
carrier  may  insist  that  he  be  accompanied  by  a 
competent  attendant,*"  unless  it  has  reasonable 
grounds  to  believe  that  he  can  travel  alone.* 

Persons  soliciting  business  in  conflict  or  competi- 
tion with  carrier.  The  carrier  may  exclude  a  person 
who  wishes  to  travel  on  its  line  for  the  purpose  of 
soliciting  business  in  conflict  or  competition  with 
that  in  which  the  carrier  is  engaged,  and  may  refuse 
transportation  to  such  person,  although  he  is  willing 
to  pay  the  usual  fare  charged  to  others.*  But  a 
competitor,  as  part  of  the  general  public,  is  entitled 
to  transportation  where  such  competition  .is  not 
conducted  on  the  trains  or  stations  of  the  carrier' 


Nonunion  workingmen;  duiger  of  attack.  A  car- 
rier may  not  exclude  from  its  passenger  cars  non- 
union workingmen,  on  the  ground  that  a  mob  of 
strikers  may  board  the  train  and  injure  other  pas- 
sengers.* 

Discrimination  on  accoimt  of  color.  The  obla- 
tion imposed  by  law  on  carriers  of  passengers  to 
receive  for  carriage  all  properly  behaved  and  other- 
wise unobjectionable  persons  that  may  apply  and 
that  have  complied  with  all  reasonable  precedent 
regulations  precludes  the  carrier  from  refusing  an 
intended  passenger  on  account  of  race  or  color." 

[4  1065]  0.  Waiver  of  Grounds  for  BefnsaL 
Where  at  any  time  there  is  reasonable  ground  for 
refusing  to  receive  and  to  carry  passengers  apply- 
ing for  transportation,  the  carrier  should  then  in- 
sist on  such  ground,  if  desirous  of  avoiding  respon- 
sibility; if  it  does  not  do  so,  and  receives  the  pas- 
sengers, their  baggage,  and  other  property,  its  lia- 
bility will  be  the  same  as  though  no  ground  for  re- 
fusal ever  existed.* 

1066]  D.  Duty  to  Carry  on  Preight  and  Spe- 
cial Trains  or  Oars.  Except  where  a  railroad  coin- 


Call  199  U.  S.  605,  26  SCt  752.  50  L. 
ed.  329]. 

"Stck  persona  have  the  right  to 
enter  the  cars  of  a  railroad  comDany; 
as  common  carriers  of  passenger  a, 
they  cannot  prevent  their  entering 
their  cars."  New  Orleans,  etc.,  R. 
Co.  V.  SUtham,  42  Miss.  607.  613.  97 
AmD  478  and  note.  To  same  effect 
Mathew  V.  Wabash  R.  Co..  116  Mo.  A. 
468,  78  SW  271,  81  SW  646  [aff  199 
U.  S.  60S,  26  SCt  762,  60  L.  ed.  329]. 

fa]  A  JiutUlea,tloii  iM  "made  ont 
he  carrier  had  reasonable  cause  to 
suppose  and  did  suppose  that  the 
safety  or  convenience  of  other  pas- 
sengers would  be  endangered  by  the 
person  In  question  and  that  It  was 
not  necessary  to  wait  to  see  whether 
the  person  believed  and  with  reason 
to  be  afflicted  with  an  Infectious  dls~ 
ease  or  so  insane,  drunk  or  sick  as 
to  be  likely  to  Interfere  with  the 
safetr  or  convenience  of  other  pas- 
sengers was  or  was  not  in  fact  in  the 
condition  he  appeared  to  be  In."  Con- 
nors v.  Cunard  SS.  Co.,  204  Mass.  310. 
316.  90  NE  601,  134  AmSR  662,  26 
LRANS  171.  17  AnnCas  lOSl. 

[b]  X>it^  of  vlek  person,^ — "Where 
a  person  who  Is  111  presents  herself 
to  a  connnon  carrier  for  transporta- 
tion by  water  it  fs  her  duty  to  state 
the  fact  that  she  i«  HI  and  make  spe- 
cial arrangements  for  her  transpor- 
tation as  a  person  in  need  of  medical 
attention."  Connors  v.  Cunard  SS. 
Co..  204  Mass.  810.  819.  90  NE  601, 
184  -AmSR  662,  26  LRAN8  171,  17 
AnnCas  10B2. 

[c]  A,  mla  Sar'bUUaag  Um  of 
tlokets  to  aisaUed  persouii  unless 
accompanied.  Is  only  for  the  guid- 
ance of  the  carrier's  servants.  Illi- 
nois Cent.  R.  Co.  V.  Allen.  121  Ky. 
385,  89  SW  ISO,  28  KyL  108. 

id]  nuane  pexMiu— A  carrier  Is 
not  obliged,  as  a  matter  of  law.  to 
receive  as  a  passenger  an  Insane  per- 
son or  one  whose  physical  or  mental 
condition  Is  such  that  his  presence 
on  the  vehicle  may  cause  Injury  or 
substantial  discomfort  to  the  other 
passengers,  and  such  insane  person 
may  be  refused  where  he  Is  Known 
to  be  Insane,  although  at  the  time  of 
offering  to  become  a  passenger  he  la 
apparently  harmless,  and  conducts 
himself  in  no  way  differently  from 
other  persons.  Meyer  v.  St.  Louis, 
etc..  R.  Co.,  54  Fed.  116.  4  CCA  221 
[aff  77  Fed.  150J. 

96.  Illinois  Cent.  R.  Co.  v.  Smith, 
85  Miss.  349,  37  S  643,  107  AmSR  293 
and  note.  70  L.RA  642;  Hogan  v. 
Nashville  Interurban  R,  Co.,  181 
Tenn.  244.  174  SW  1118,  LRA1915C 
788,  AnnCasl916C  11G2. 

[a]    Adult  using  crutches. — A  per- 


son twenty-six  years  of  age,  who  has 
always  uaed  crutches,  but  who  has 
traveled  on  trains,  street  cars,  etc., 
and  requires  only  ordinary  care  may 
ride  on  a  passenger  train.  Hogan  v. 
Nashville  Interurban  R.  Co.,  131 
Tenn.  244,  174  SW  1118,  LRA1915G 
788.  AnnCaal916C  1162. 

M.  Owens  v,  Macon,  etc.,  R.  Co., 
119  Ga.  230,  46  3E  87,  63  LRA  946: 
Louisville,  etc.,  R.  Co.  v.  Brewer,  147 
Ky,  166,  143  SW  1014,  39  LRANS  647, 
AnnCa8l913I>  161  and  note. 

[a]  Notice  of  Intention  to  tran^ 
port  lunatlo. — Where  it  becomes  nec- 
essary to  transport  a  lunatic  who 
may  endanger  the  safety  or  Interfere 
with  the  comfort  of  other  travelers, 
the  carrier  is  entitled  to  seasonable 
notice,  that  it  might  make  proper  ar- 
rangements for  his  transportation. 
Owens  v.  Macon,  etc.,  R.  Co..  119  Qa, 
230.  46  SE  87,  63  LRA  946. 

97.  Owens  v.  Macon,  etc.,  R,  Co., 
119  Ga.  230,  46  SE  87,  63  LRA  946. 

[a]  Season  for  rule. — The  right 
of  other  travelers  to  a  safe  passage 
warrants  a  carrier  in  refusing  to  re- 
ceive an  adjudged  lunatic  who  la 
loudly  cursing  at  the  time  of  board- 
ing the  train,  although  he  Is  in 
charge  of  attendants.  Owens  v. 
Macon,  etc,  R.  Co.,  119  Ga.  230,  46  SE 
87.  63  LRA  946. 

Se.  Wilson  V.  Detroit  United  R. 
Co..  167  Mich.  107.  118.  182  NW  762 

felt  Cyc]:  Zackery  v.  Mobile,  etc.,  R. 
:o..  74  Miss.  580.  21  S  246,  60  AmSR 
629.  36  LRA  646,  7fi  Miss.  746.  28  S 
484,  «B  AmSR  617,  41  LRA  886. 

S9.  Denver,  etc.,  R.  Co.  v.  Derry, 
47  Colo.  684,  108  P  172,  27  LRANS 
761;  Illinois  Cent  R.  Co.  v.  Allen.  121 
Ky.  138.  89  SW  160.  28  KyL  108.  11 
AnnCas  970  and  note. 

[a]  Thus,  where  a  blind  person 
is  aged,  and  his  journey  necessitates 
the  changing  of  cars  two  or  three 
times,  although  he  frequently  took 
short  trips  Involving  no  chdnge  of 
cars,  and  on  these  trips  some  one 
would  assist  him  getting  on  and  off 
the  train,  and  on  taking  a  trip  involv- 
ing a  change  of  cars  he  depended  on 
the  assistance  of  chance  acquaint- 
ances or  the  employees  In  charge  of 
the  train,  the  carrier  Is  justified  In 
refusing  to  sell  him  a  ticket  unless 
he  secures  an  attendant.  Illinois 
Cent.  R.  Co.  v.  Allen,  121  "Ky.  138, 
89  SW  160,  28  KyL  lOS,  11  AnnCas 
970. 

1.  Illinois  Cent.  K.  Co.  v.  Smith, 
86  Miss.  349.  37  8  648,  107  AmSR  293, 
70  LRA  642. 

[a]  Agent's  duty  in  JuOglnff  com- 
petency.—It  is  the  duty  of  the  agent 
to  whom  a  blind  person  applies  for 
transportation  to  listen  to  explana- 


tions made  by  hira  of  hia  experlrnce 
and  capacity  to  travel  alone,  and  to 
Judge  of  his  competency  In  the  light 
of  the  facta  then  made  known  to  mm. 
Illinois  Cent.  B.  Co.  v.  Smith.  85 
Miss.  349,  37  8  643,  107  AmSR  293, 
70  LRA  642. 

3.  Barney  v.  D.  R.  Martin,  2  F. 
Cas.  No.  1,030,  11  Blatchf.  233; 
Jencks  v.  Coleman.  13  F.  Cas,  No.  7. 
268.  2  Sumn.  221;  Barney  v.  Oyster 
Bay.  etc.,  Steamboat  Co.,  67  N.  T. 
301.  23  AmR  115  [aff  2  Thomps.  &  C. 
698]. 

3.  Ford  V.  East  Louisiana  R.  Co., 
110  La.  414.  34  S  686. 

[a]  A  psrson  wlio  scalps  railroad 
tierets  elsewhere  than  on  the  train  Is 
a  part  of  the  general  public,  and  a 
railroad  company  cannot  deny  him 
transportation,  although  he  scalps  In 
the  tickets  of  such  company.  -Ford 
V.  East  Louisiana  R.  Co.,  110  La.  414. 
34  S  686. 

4.  Chicago,  etc.,  R,  Co.  v.  PlllB- 
bury.  (III.)  8  NE  803. 

6.  Washington,  etc.,  R.  Ca  v. 
Brown.  17  Wall.  (U.  S.)  445,  21  L.  ed. 
675;  Gray  v.  Cincinnati  Southern  R. 
Co.,  11  Fed.  683;  Deculr  v.  Benson.  27 
La.  Ann.  1;  Day  v.  Owen,  6  MiCh.  620, 
72  AmD  62;  Louisville,  etc.,  R.  Co. 
V.  Crayton.  69  Miss.  162,  12  S  271. 

Slscrhnlnattnir  ag^dnat  oolored  pw- 
■ona  as  violation  oMl  tlklits  see 
Civil  Rights  [7  Cyc  1691. 

Separate  accommoOatunui  forraeai 
see  Tnfra  S  1234. 

6.  Hannibal,  etc.,  R.  Co.  v.  Swift. 
12  Wall.  (U.  8.)  262.  20  L.  ed.  423. 

[a]  Altar  aooaptaBM  eartlaffs 
mnn  be  eonvleted^Although  a 
common  carrier  of  passengers  by 
sea.  as  a  master  of  a  steamship,  may 
properly  refuse  a  passage  to  a  per- 
son who  has  been  forcibly  expelled 
by  the  actual,  although  violent  and 
revolutionary,  authorities  of  a  town, 
under  threat  of  death  If  he  should 
return,  and  when  the  bringing  back 
and  landing  of  such  passenger  would 
In  the  opinion  of  such  master  tend  to 

f remote  further  difficulty,  yet  his  re- 
usal  should  precede  the  sailing  of 
the  ship;  If  the  passenger  tuts  vio- 
lated no  Inflexible  rule  of  the  ship 
In  getting  aboard  the  vessel,  has  him- 
self, or  through  a  friend,  lutld  or 
tendered  the  passage  money,  and  has 
conducted  himself  properly  during 
the  voyage,  the  master  has  no  right, 
as  matter  of  law,  to  atop  a  return- 
ing vessel,  put  him  aboard  it,  and 
send  him  back  to  the  port  of  depart- 
ure, and  if  he  does  so  damages  will 
be  awarded  against  him  on  a  pro- 
ceeding in  admiralty,  Pearson  v, 
Duane,  4  Wall.  (U.  S.)  605,  18  L,  ed. 
417. 


For  later  ewes,  deTeloponanta  and  tbMakgmm  in  the  law  see  cumulative  Annotations,  aame  title,  page  and-oote  nuinber. 
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pany  is  required  by  statute  to  tianaport  passengers 
on  freight  trains/  generally  speaking,  it  has  the 
right  to  refuse  to  carry  passengers  on  its  freight 
trains,*  or,  if  it  does  receive  them,  to  make  such 
reasonable  regulations  as  to  the  precedent  purchase 
of  tickets,  or  other  conditions,  as  it  may  see  fit.' 
But  where  a  company  is  accustomed  to  carry  passen- 
gers on  such  trains,  its  duty  to  receive  and  to  carry 
such  persons  as  offer  themselves  is  of  the  same  char- 
acter as  in  the  case  of  its  regular  passenger  trains.^" 
And  even  if  the  company  does  not  regularly  carry 
passengers  on  its  freight  trains,  the  acceptance  of 
fare  by  the  conductor  from  one  who  has  entered  the 
train,  or  the  sale  by  a  ticket  agent  who  assures  the 
passenger  that  he  can  travel  on  such  train,  although 
tiiere  may  be  a  regulation  of  the  company  prohib- 
iting such  travel,  will  impose  on  the  company  the 
CDstomaiT  liabilities  of  carriers  of  passengers.^* 
Special  trains  or  cars.    A  carrier  is  not  boimd 


to  receive  or  transport  passengers  on  special  trains 
or  cars  running  for  the  particular  purposes  of  the 
road,  and  not  for  the  convenience  of  the  traveling 
public." 

1067]  E.  Remedy  of  Passenger  for  Refnsal  of 
Oarriage.  The  remedy  of  one  who  is  wrongfully  re- 
fused carriage  on  the  vehicle  of  a  public  carrier  is 
an  action  for  damages,"  and  in  some  jurisdictions 
this  remedy  is  expressly  prescribed  by  statute," 
Out  of  the  duty  to  carry  springs  a  license  to  every 
person,  having  no  notice  to  keep  off,  to  go  on  the 
carrier's  conveyance;  but  with  such  notice,  the 
license  is  withdrawn,  and,  whether  rightful  or 
wrongful,  such  right  cannot  be  enforced  vi  et  armis ; 
the  remedy  of  a  person  so  aggrieved  is  by  action." 
An  agent  of  intending  passengers  cannot  complain 
of  a  carrier's  refusal  to  render  service,  as  the  right 
to  such  service  is  in  the  intending  passengers.^* 
Plea^ng.   In  .declaring  against  a  carrier  for  re- 


Aooaptenc*   by   otxsin  rwsrally 

see  supra  IS  1046.  1046. 

7.  See  statutory  provlalons.  And 
nee  Jones  v.  Atchison,  etc.,  R.  Co., 
98  Kan.  133,  157  P  399;  Allen  v.  Lake 
Shore,  etc..  R.  Co..  67  Oh.  St.  79,  47 
NE  1037. 

[al  Slglit  of  >2iorlff  to  rid*  on 
Xnl^t  train*. — (1>  In  Ohio,  under 
Rev.  St.  t  33T5a,  a  sheriff  haa  a  right 
to  ride  on  frelglit  trains  in  the  per- 
formance of  ms  oRlclal  duties,  be- 
tween stations  where  such  trains 
Etop,  and  to  take  prisoners  thereon, 
paying  therefor  a  regular  passengrer 
fare;  and  to  give  a  sheriff  such  right 
ft  Is  not  necessary  that  such  trains 
should  regularly  stop  at  such  sta- 
tion, or  be  scheduled  to  stop  there, 
If  they  are  In  fact  stopping  there  at 
the  time  the  sheriff  gets  aboard.  Al- 
len V.  Lake  Shore,  etc.,  R,  Co.,  67 
Oh.  St.  79,  47  NE  1037.  (2>  This 
right  of  a  sheriff  Is  not  confined  to 
cases  in  which  a  prisoner  Is  taken  on 
such  train,  but  the  right  exists  when- 
ever the  sheriff  Is  fn  the  perform- 
ance of  any  offlclal  duty  and  com- 
ptlea  In  other  respects  with  the  stat- 
ute, Allen  V.  Lake  Shore,  etc.,  R. 
Co..  supra. 

8.  Ark. — Rodgers  v.  Choctaw,  etc., 
R.  Co.,  76  Ark.  620.  89  SW  468,  113 
AmSR  102.  1  LRANS  1146. 

Ga. — Western,  etc.,  R.  Co.  v.  Tur- 
ner. 72  Qa.  292,  53  AmR  842. 

111. — Arnold  V.  Illinois  Cent.  R.  Co., 
83  111.  273,  25  AmR  386;  Illinois  Cent. 
R.  Co.  V.  Nelson.  69  111.  110;  Chicago, 
etc..  R.  Co.  V.  Randolph,  63  III.  610, 
&  AmR  60. 

Mo. — Farber  v.  Missouri  Pac.  R. 
Co.,  116  Mo.  81,  22  SW  631,  20  LRA 
350;  Whitehead  v.  St.  Louis,  etc.,  R. 
Co..  99  Mo.  263,  11  SW  761.  6  LRA 
409. 

N.  T. — Eaton  v.  Delaware,  etc.,  R. 
Co.,  57  N.  Y.  382.  15  AmR  513. 

Oh. — Cleveland,  etc.,  R.  Co.  v.  Bar- 
tram.  11  Oh.  St.  457. 

Tex. — Houston,  etc.,  R.  Co.  v. 
Moore,  49  Tex.  31,  30  AmR  98. 

[a]  Baaaona  for  ntle. — The  strict 
care  for  the  safety  of  the  passenger, 
as  well  as  regard  for  his  comfort  and 
convenience,  incumbent  on  railroad 
companies,  forbids  that  they  should 
be  required  to  admit  passengers  gen- 
erally on  their  freight  trains  in  the 
same  manner  that  It  Is  incumbent  on 
them  to  do  on  passenger  trains.  The 
number  must  necessarily  be  limited, 
and  the  circumstances  somewhat 
special  under  which  they  are  ad- 
mitted at  all,  and  the  conditions  and 
rules  must  be  reasonable  and  adapted 
to  the  case.  Cleveland,  etc.,  R.  Co. 
T.  Bartram,  11  Oh.  St.  457. 

Status  of  persons  rldluff  on  freight 
trains  ffsneraUy  see  supra  3  lOGO. 

9.  Greenfleld  v.  Detroit,  etc.,  R. 
Co.,  133  Mich.  557.  96  NW  546; 
Thomas  v.  Chicago,  etc.,  R.  Co..  72 
Mich.  355,  40  NW  463;  Burlington, 
etc..  R.  Co.  v.  Rose,  11  Nebr.  177,  8 
XW  438;  Allen  v.  Lake  Shore,  etc.,  R. 
Co.,  67  Oh.  St.  79.  47  NE  1037. 

ta]    Aanmpttbn  of  rlak^A  car^ 


rier  operating  a  logging  road  may 
refuse  to  receive  passengers  on  log 
trains  except  on  their  assuming  the 
risk  of  Injury  from  accidents.  Van 
Auken  v.  Michigan  Cent,  R.  Co.,  182 
Mich.  331,  148  NW  819.  Limitation 
of,  or  exemption  from,  liability  for 
negligence  see  generally  Infra  S  1167. 

Beonlrlnf  tioket  or  permit  on 
frelent  train  see  generally  Infra  S 

10.  U.  S. — Hazard  v.  Chicago,  etc., 
R.  Co.,  11  F.  Cas.  No.  6.275,  1  Blss. 
603. 

111. — Illinois  Cent,  R.  Co.  v.  John- 
son, 67  111.  312;  Chicago,  etc.,  R.  Co. 
V.  Flagg,  43  111.  364.  92  AmD  133. 

Ind. — Indianapolis,  etc..  R.  Co.  v. 
Beaver.  41  Ind.  493. 

Miss. — Mobile,  etc.,  R.  Co.  v.  Mc- 
Arthur,  43  Miss.  180. 

Mo. — Whitehead  v.  St.  Louis,  etc., 
R.  Co.,  99  Mo.  263.  11  SW  751,  6  LRA 
409;  Burke  v.  Missouri  Pac.  R.  Co., 
61  Mo.  A.  491;  Jones  v.  Wabash,  etc., 
R.  Co.,  17  Mo.  A.  158. 

N.  Y. — Edgerton  v.  New  York  Har- 
lem R.  Co.,  l9  N.  Y.  227;  Dlllaye  v. 
New  York  Cent.  R.  Co.,  66  Barb.  30. 

Wis. — Lucas  v.  Milwaukee,  etc.,  R. 
Co.,  33  Wis.  41,  14  AmR  736. 

[a]  Onstom.  Where  a  railroad 
company  regularly  carries  passen- 
gers by  a  freight  train,  and 
so  holds  Itself  out  to  the  pub- 
lic. It  thereby  becomes  a  com- 
mon carrier  of  passengers  by 
such  freight  tr^in,  and  has  no  more 
rlcht  to  expel  a  passenger  therefrom, 
without  cause,  than  from  a  regular 
train.  Chicago,  etc.,  R.  Co.  v.  FlaKg, 
43  111.  364,  92  AmD  133. 

11.  Kansas  Pac.  R.  Co.  v.  Kessler, 
18  Kan.  523. 

Persons  rldlBf  on  frelgbt  trains  as 
pasaangen  see  generally  supra  1 
1060. 

12.  DuBose  v.  Louisville,  etc.,  R. 
Co..  121  Ga.  308,  48  SB  913;  Cleve- 
land, etc..  R.  Co.  V.  Wade.  18  Ind.  A. 
346.  48  NB  12;  Fltzglbbon  V.  Chicago, 
etc.,  R.  Co.,  108  Iowa  614.  79  NW  477: 
Wagner  v.  Missouri  Pac.  R.  Co.,  97 
Mo.  512,  10  SW  486.  3  LRA  166. 

[a]  Illustration. — One  who.  with 
full  knowledge  of  the  circumstances, 
contracts  with  a  conductor  for  trans- 
portation on  a  special  train  made  up 
to  go  to  and  return  from  a  wreck  on 
the  line,  and  who  pays  fare  for  his 
passage  In  going,  has  no  right  of  ac- 
tion against  the  company  for  Its 
breach  of  contract  to  furnish  return 
transportation.  Du  Bose  v.  Louis- 
ville, etc..  R.  Co.,  121  Ga.  308,  48  SB 
913;  Louisville,  etc.,  R.  Co.  v.  Du 
Bose.  120  Ga.  339,  47  SB  917. 

[b]  Special  oars  in  train. — A  rail- 
road carrier  may  have  special  cars  In 
Its  trains  to  ivhich  the  general  pub- 
lic is  not  admitted.  Cleveland,  etc., 
R.  Co.  V.  Wade,  18  Ind.  A.  346.  48  NE 
12. 

[c]  A  strast  raUroafl  has  the  right 
to  refuse  to  carry  passengers  on  cars 
during  their  passage  between  the 
barns  and  the  lines  where  they  are 
to  be  put  In  service.    Hermann  v. 


St.  Joseph  R..  etc.,  Co.,  144  Mo.  A. 
147.  129  SW  414. 

13.  Wallen  v.  McHenry,  3  Humphr. 
(Tenn.)  244.. 

[a]  ITonfeasance  or  aisfaasanoe 
hr  a  oarrlar  la  a  tort. — in  Baltimore, 
etc.,  R.  Co.  v.  Carr,  71  Md.  136,  141, 
17  A  1052,  which  was  an  action  on 
the  case  brought  by  the  appellee 
against  the  appellant  for  the  wrong- 
ful refusal  of  the  latter's  gateman 
to  admit  the  former  to  the  cars,  the 
court  said:  "The  first  of  the  defend- 
ant's prayers  would  seem  to  be  based 
upon  the  theory  that  this  is.  in  sub- 
stance at  least,  an  action  upon  the 
contract  of  carriage  of  the  plaintiff 
over  the  road  of  the  defendant.  But 
this  Is  in  form  an  action  of  tort.  The 
contract,  it  Is  true,  entitled  the  plain- 
tiff to  admission  to  the  cars,  and 
gave  rise  to  the  duty  on  the  part  of 
the  defendant  to  allow  such  admis- 
sion, under  proper  circumstances; 
but.  In  cases  of  the  class  to  which 
this  belongs,  the  refusal  or  neglect 
to  perform  that  duty,  as  well  as  the 
negligent  performance  of  it,  fur- 
nishes a  ground  of  action  In  tort.  In 
such  case,  both  the  non-feasance  and 
the  misfeasance  constitute  a  wrong- 
ful act.  for  which  the  remedy  may  be 
either  by  action  on  the  contract  or  In 
tort,  at  the  option  of  the  party  In- 
jured." 

14.  See  satutory  provlalons. 

[a]  In  Texas,  under  Baylea  Annot. 
Civ.  St  (1897)  arts  4494.  4496,  a  per- 
son who  Is  refuaad  transportation 
may  sue  for  the  damages  sustained. 
Paris,  etc.,  R.  Co.  v.  Robinson,  63 
Tex.  Civ.  A.  12,  114  SW  65S. 

[b]  Abrofatton  of  atatnta^Acts 
(1876)  c  130  (Shannon  Code  {  3046) 
abrogating  the  common-law  rule  as 
to  right  of  action  for  exclusion  from 
a  public  conveyance,  etc.,  were  abro- 
gated by  Acts  <1S97}  c  10  S  14,  de- 
claring railroad  corporations  to  be 
common  carriers,  which  term,  in  view 
of  Acts  (1907)  c  433,  includes  an  In- 
terurban  street  railway  company. 
Hogan  V.  Nashville  Interurban  R. 
Co.,  131  Tenn.  244.  174  SW  1118,  LRA 
1915C  788.  AnnCasl916C  1162. 

16.  Chicago,  etc.  R.  Co.  v.  Grlffln, 
68  111.  499;  North  Chicago  St.  R.  Co. 
V.  Olds,  40  in.  A,  421;  Lake  Erie,  etc., 
R.  Co,  V.  Acres.  108  Ind.  548,  9  NE 
453. 

[a]   Beaaon  for  ml*.^ — "It  is  due 

to  good  order  and  the  comfort  of  the 
other  passengers,  that  he  [the  ag- 
grieved passenger]  should  submit  for 
the  time  being,  and  redress  his  griev- 
ances, whatever  they  may  be.  by  a 
civil  action.  A  party  will  be  enti- 
tled to  quite  as  much  damage  for  any 
wrong  or  Injury  quietly  endured  as 
If  violently  resisted;  Indeed,  the  pol- 
icy of  the  law  ought  to  be  to  award 
him  a  higtier  measure  of  damages." 
Chicago,  etc.,  R.  Co.  v.  Orlffln,  68  111. 
499,  504. 

16.  AtchlBon.  etc.,  R.  Co.  v.  Tledt, 
196  Fed.  348,  116  OCA  168,  40|LRA 
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fusing  to  carry,  plaintifi  most  aver  that  he  offered 
or  was  ready  and  willing  to  pay  fare,'^  as  well  as 
other  facts  necessary  to  constitute  his  cause  of 
action.*" 

Bridence.  The  burden  is  on  the  carrier  to  justify 
its  refusal  to  accept  as  passengers  those  who  prop- 
erly apply  by  showing  the  existence  of  the  special 
facts  warrantii^  such  refusal.*'  The  admissibility 
of  evidence  is  governed  by  the  ordinary  rules  regu- 
lating admissibilify  of  evidence  in  civil  actions.** 

Trial.  The  reasonableness  or  unreasonableness  of 
a  refusal  to  cany  a  particular  person  is  ordinari^ 
a  question  for  the  jury;"  and  where  there  is  evi- 
dence to  support  the  all^tions  of  the  complaint 
it  is  fnuper  to  refuse  a  nonsuit."  The  verdict  and 
Undin^  in  such  an  action  are  ^vemed  by  the  rules 
applying  to  verdicts  and  findii^fs  in  civil  actions 
generally." 


[$  1068]  F.  Damages."  General  or  special  dam- 
ages may  be  recovered  for  a  carrier's  refusal  to 
carry  a  person  as  a  passenger,^  and  such  damages 
consist  in  compensation  for  the  actual  loss  sustained 
by  the  intending  passenger;  this  may  include,  speak- 
ing generally,  the  expense  of  reaching  his  des- 
tination by  another  means,  hotel  expenses  incurred 
by  the  delay,  and  any  actual  loss  sustained  in  mat- 
ters of  business  as  the  direct  and  necessary  conse- 
quence of  the  carrier's  failure  to  carry  him,"  and 
may  also  include  the  cost  of  the  passenger's  ticket,'^ 
upon  his  offering  to  surrender  it,"  and  something 
for  the  indignity,  vexation,  and  disgrace  to  which 
the  person  has  been  subjected." 

PanitiTe  or  conmplaiy  damages  may  be  Recovered 
in  addition  to  actual  duuages,  where  the  carrier's 
reftiaal  is  willful  or  accompanied  by  violence  or  bad 
faith;"  but  not  where  the  element  of  willfulness, 


17.   Day  V.  Oiren,  6  Mich.  BSO,  72 

AmD  62. 

IS.  Ala. — BlrmlnKham  R.,  etc.,  Co. 
T.  Anderson,  3  Ala.  A.  424.  57  S  103. 

Ky. — DIerle  v.  South  Covinirton, 
etc.,  R.  ■Co.,  72  SW  35B.  24  KyL  1826. 

N.  C. — Purcell  v.  Richmond,  etc., 
R.  Co.,  108  N.  C.  414,  12  SB  964,  966, 
12  LRA  113. 

8.  C. — Kibler  v.  Southern  R.  Co.,  64 
8.  C,  242,  41  SB  977. 

Tex. — International,  etc.,  R.  Co.  v. 
Lister,  (Civ.  A.)  72  SW  107. 

[a]  Oontplauiti  litUL  KulBolant. — 
(1)  A  complaint  which  alleges  that  a 
conductor  willfully,  wronrtully,  un- 
lawfully, and  Intentionally  refused 
plaintiff  passage  on  a  train  on  tender 
ef  the  legal  fare  sets  up  a  cause  of 
action  for  punitive  damages.  Kibler 
V.  Southern  R.  Co.,  64  S.  C.  242,  41 
SB  977.  <2)  A  petition  alleging  that, 
by  reason  of  defendant's  failure  to 
keep  its  ticket  oRlce  open  thirty  min- 
utes before  train  time,  plalntHTs 
wife  was  separated  from  plaintiff 
and  suffered  embarrassment  and 
humiliation  from  which  she  subse- 
quently became  ill  was  not  objection- 
able on  the  ground  that  such  allega- 
tions with  reference  to  damages  were 
vague,  indefinite,  and  uncertain.  In- 
ternational, etc..  R,  Co.  V.  Liister, 
(Tex.  Civ.  A.)  72  SW  107. 

[b]  Oomplaliit  held  liuiiflloleitt.^ — 
A  complaint  alleging  that  plaintiff  on 
a  certain  date  applied  to  the  serv- 
ants or  agent  of  the  carrier  in 
charge  of  one  of  Its  cars  for  trans- 
portation thereon,  but  such  servant, 
acting  within  the  scope  of  his  em- 

filoyment,  wrongfully,  and  -without 
egal  excuse  refused  to  permit  plain- 
tiff to  become  a  passenger  on  the  car 
or  to  be  transported  thereon,  and 
that  her  intention  and  desire  to  be- 
come a  passenger  and  be  transported 
was  known  to  the  servant,  is  not 
sufficient  to  show  such  a  relation  be- 
tween plaintiff  and  the  carrier  as  to 
put  the  latter  under  the  duty  of  ac- 
cepting plaintiff  as  a  passenger. 
Birmingham  R.,  etc.,  Co.  v.  Anderson, 
3  Ala.  A.  424,  67  S  103. 

[c]  BafiiMl  to  eazTT< — An  allega- 
tion that  an  offer  to  pay  the  regular 
fare  was  refused  by  tno  conductor 
is  not  a  BUfflcient  allegation  that  tbe 
carrier  refused  to  carry  plaintiff, 
Dierig  V.  South  Covington,  etc.,  R. 
Co..  72  SW  366.  24  KyL.  1826. 

[d]  WUIfnlly  rnunliiB'  train  put 
■tatioiLr— Where  a  railroad  company, 
by  willfully  running  its  train  past  a 
ragiilar  station  vttnout  stopping,  re- 
fases  to  carry  a  person  entitled  to 
enter  the  train  at  such  sUtlon.  In  an 
action  fbr  damages  plaintiff  need  not 
allege  the  price  he  paid  for  his  ticket. 
Purcell  V.  Richmond,  etc.,  R.  Co.,  108 
N.  C.  414.  12  SB  964,  966,  12  LRA  IIS. 

19.  St.  Iiouts.  etc..  R.  Co.  t.  Lau- 
rence. 106  Ark.  544.  153  SW  799. 

20.  Buries  v.  Oregon  Short  Line 
R.  Co..  49  Mont.  129.  140  F  613,  Ann 
Ca8l916A  873;  Stevenson  v.  West 
Seattle  Land.  etc..  Co.,  22  Wash.  84, 


60  P  51.  See  generally  Evidence  [16 
Cyc  1110  et  seql. 

[a]  Vbere  a  parson  had  fre- 
anantlr  heen  giilltr  of  obeoane  and. 
InOeoant  conduot  on  a  ferryboat,  the 
refusal  to  furnish  transportation,  un- 
less she  would  promise  to  behave 
herself  properly,  was  Bufllcient  to  ap- 
prise her  of  the  ground  on  which  she 
was  refused  transportation,  and  made 
testimony  as  to  her  conduct  on  pre- 
vious occasions  competent.  Steven- 
son V.  West  Seattle  Land,  etc.,  Co., 
22  Wash.  84,  60  P  61. 

31.  Illinois  Cent.  R.  Co.  v.  SmiUi, 
86  Miss.  349.  37  8  641,  107  AmSR 
298,  70  LRA  642. 

[a]  Ulnstratloa. — The  reasonable- 
ness or  unreasonableness  of  the  re- 
fusal of  the  agent  of  a  carrier  to  sell 
a  ticket  to  a  blind  person  who  offers 
an  explanation  of  his  ability  to  travel 
alone  is  a  guestlon  for  the  Jury.  Illi- 
nois Cent.  R.  Co.  v.  Smith.  iS  Uiss. 
349,  87  S  643,  107  AmSR  S93.  70  LRA 
642. 

23.  Kibler  v.  Southern  R.  Co.,  64 
S.  C.  242,  41  SB  977. 

33.  See  generally  Trial   [38  Cyc 

1868]. 

[a]  A  vardlot  on  proper  Instruc- 
tions, in  a  suit  to  recover  damages 
sustained  by  plaintiff  in  being  re- 
fused admission  as  a  passenger  on 
one  of  defendant's  trains,  for  the  al- 
leged reason  that  he  was  drunk,  find- 
ing "for  the  plaintiff  for  the  price  of 
his  ticket,  with  Interest,  otnerwise 
for  the  defendant,"  is  a  flndlng  in  de- 
fendant's favor,  on  the  question  as 
to  whether  or  not  plaintiff  was  drunk 
when  he  offered  himself  as  a  pas- 
senger. St.  Louis,  etc.,  R,  Co.  v.  X>are. 
99  Ark.  486,  138  SW  1009. 

34.  Dauagea  for  hMMh  Of  OOU- 
traot  of  tranaportaUon  see  infra  II 
1277-1282. 

Damages  for  wrongful  ejaotion  see 
Infra  I!  1203-1212. 

35.  Georgia  R.,  etc..  Co.  v.  Greer, 
7  Oa.  A.  292.  66  SB  961. 

36.  Georgia  R.,  etc..  Co.  v.  Greer, 
7  Ga.  A.  292.  66  SB  961;  Indianapolis, 
etc..  R.  Co.  V.  Blrney,  71  111.  391; 
Chesapeake,  etc..  R.  Co.  v.  Gatewood, 
155  iSr.  102.  159  SW  660:  Northern 
Cent.  R.  Co.  v.  O'Conner.  76  Md.  207. 
24  A  449,  36  AmSR  422.  16  LRA  449; 
Baltimore,  etc.,  R.  Co.  v.  Carr,  71  Md. 
135,  17  A  1062. 

"Had  he  procured  a  carriage  and 
horses  to  make  the  trip,  the  company 
would  no  doubt  have  oeen  liable  for 
reasonable  compensation  for  Its  use 
and  for  a  driver,  or  had  he  awaited 
the  next  train,  and  gone  on  it,  he 
would  have  been  entitled  to  nominal 
damages  at  least,  and  could  have  re- 
covered for  all  such  actual  damages 
as  he  could  have  proved  In  the  way 
of  necessarily  Increased  expenses 
whilst  awaiting  the  arrival  of  the 
train,  and  loss  by  being  unable  to 
visit  patients  who  required  his  med- 
ical aavice,  or  injury  or  loas  he  may 
have  actually  sustained  in  his  busi- 
ness, occasioned  by  the  delay."  In- 


dianapolis, etc.,  R.  Co.  V.  Blmey,  71 
111.  391,  393. 

37.  St.  Louis,  etc.,  R.  Co.  v.  Dare, 
99  Ark.   486,   1S8   SW  1009;  Cheea- 

geake.  etc.,  R.  Co.  v.  Qatewood.  156 
:y.  102.  169  SW  660;  Caldwell  v.  At- 
lantic Coast  Line  R.  Co.,  76  S.  C.  74, 
56  SB  131. 

38.  St.  Louis,  etc.,  R,  Co.  v.  Dare, 
99  Ark.  486.  138  SW  1009. 

89.  Chicago,  etc.,  R.  Co.  v.  Wil- 
liams. 66  111.  186,  8  AmSR  641;  Cleve- 
land, etc.,  R.  Co.  v.  Kinsley.  27  Ind, 
A.  136.  60  NB  169.  87  AmSR  246; 
Chesapeake,  etc..  R.  Co.  v.  Gatewood, 
156  Ky.  102,  169  SW  660;  Saoco  v. 
Yasoo,  etc.,  R.  Co.,  10  La.  A  (Or- 
leans) 198. 

[a]  Humiliation. — in  an  action  to 
recover  damages  for  a  wrongful  re- 
fusal to  admit  plaintiff  to  a  train  tti« 
humiliation  suffered  by  plaintiff  is  an 
element  in  the  measure  of  damages. 
Cleveland,  etc..  B.  Co.  v.  Kinsley,  27 
Ind.  A.  186.  60  NB  169.  87  AmSR  246; 
Chesapeake,  etc.,  R.  Co.  v.  Gatewood, 
165  I^.  102,  1E9  aw  660;  Saicco  v. 
Yasoo,  etc.,  R.  Co.,  10  La.  A.  (Or- 
leans) 198. 

30.  Ga. — Georgia  R..  etc..  Co. 
Greer.  7  Oa,  A.  itt,  66  SB  961. 

Miss. — Illinois  Cent  R  Co.  v. 
Smith.  86  Miss.  149,  37  S  648.  107 
AmSR  293,  70  LRA  642. 

Mo. — Davis  V.  Chicago,  etc.,  R.  Co., 
192  Ho.  A.  419,  182  SW  826. 

Mont.-~Burle8  v.  Oregon  Short 
Line  R.  Co.,  49  Mont.  129,  140  P  618. 
AnnCasl916A  873. 

S.  C. — Vlasservltch  v.  Augusta., 
etc.,  R.  Co..  85  S.  C.  291.  67  SE  806. 

Tex. — Townsend  v.  Texas,  etc.,  R. 
Co..  40  Tex.  Civ.  A.  71.  88  SW  302. 

[a]  ninstratlons. — (l)  Where  a 
street  car  company  has  waived  a  rule 
prohibiting  passengers  from  bringing 
unwieldy  articles  into  the  car  by 
permitting  a  passenger  to  bring  a 
graphophone  horn  Into  the  car  with 
him,  It  will  be  liable  to  punitive  dam- 
ages for  afterward  refusing  to  allow 
plaintiff  to  become  a  passenger  with 
a  graphophone  horn.  Vlasservltch  v. 
Augusta,  etc.,  R.  Co.,  86  S.  C.  291,  67 
SE  306.  (2)  In  Montana  under  Rev. 
Codes  I!  6038.  6047,  where  It  was 
shown  that,  although  the  railway 
engineer  saw  the  signal  to  stop,  he 
failed  to  atop  for  a  passenger,  ex- 
emplary damages  might  be  awarded 
If  the  Jury  found  oppression,  malice 
or  fraud,  f  4326  not  limiting  daraag-es 
to  actual  compensation.  Buries  v. 
Oregon  Short  Line  R.  Co.,  49  Mont. 
129.  140  P  513,  AnnCasl916A  878. 

Jb]  Damages  not  axoaaslT*. — 
Where  the  defendant  railroad  com- 
pany wrongfully  excluded  plaintiff 
from  its  train  and  secured  his  arrest 
under  a  false  charge  of  intoxication. 
BO  that  he  was  Incarcerated  for  al- 
most a  day.  when  the  prosecution  was 
dropped,  an  award  of  one  thousand 
Ave  hundred  and  twenty  dollars 
DUnltive  damages  is  not  excessive. 
Davis  V.  C!hicago,  etc.,  R.  Co.,  192  Mo. 


For  lates  omm,  darelopmenta  and  ohaaffes  in  the  law  see  cumulative  Annotations,  same  title,  pag^and  note  ntunbor. 
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wantonness,  or  bad  faith  is  lacking.*^  In  some 
jurisdictions  a  railroad  company  can  be  held  liable 
for  exemplary  dam^^  only  vhere  it  has  ratified 


the  malicious  acts  of  its  agents  in  failing  or  refus- 
ing to  carry  a  passenger.**^ 


IV.  STATUTORY  BEQVLATIOKS  IN  QENESAL" 


[$  1069]  The  general  public  has  such  an  interest 
in  the  business  of  a  common  carrier  of  passengers, 
such  as  a  railroad  or  a  street  railroad,  that  such 
business  is  properly  the  subject  of  regulation 
under  the  police  power  of  the  state,''  so  far  as  such 
carrier  is  engiagcd  in  intranstate  business,''  includ- 
ing the  riglit  to  license  or  tax  such  carrier,^  This 
pover,  however,  is  subject  to  the  power  of  congress 
to  regulate  interstate  commerce,"  and  is  subject 
also  to  the  limitation  that  the  regulation  must  not 
violate  the  state  or  federal  constitution,"^  and  must 
be  reasonable,'*  which  reasonableness  and  lawful- 
ness is  to  be  determined  by  the  judiciary."  The 
public  power  to  regulate  railroads  and  the  private 
right  of  ownership  of  such  property  coexist,  and  the 
one  does  not  destroy  the  other;  and  where  the  power 
to  r^^late  ia  so  arbitrarily  exercised  as  to  infringe 
the  rights  of  ownership,  it  is  void  as  being  repug- 
nant to  the  fourteenth  amendment  of  the  constitu- 
tion <>f  the  United  States,  and  also  to  the  due 


process  clause  of  the  state  constitution.'^  One  en- 
gaging in  the  business  of  common  carrier  by  auto- 
mobile operated  on  the  streets  of  the  city  and  ob- 
taining a  license  to  use  the  public  streets  in  the 
prosecution  of  his  business  is  subject  to  the  police 
power,  and  he  holds  his  property  and  exercises  his 
rights  subject  to  such  other  and  different  burdens 
as  the  legislature  may  reasonably  impose  for  the 
safety  and  convenience  or  welfare  of  the  public." 
This  power  of  regulation  so  far  as  it  concerns  car- 
riers within  the  limits  of  a  municipality  may  be  con- 
ferred on  the  municipality,*^  as  by  requiring  the 
consent  of  the  municipal  authorities  to  operation 
within  the  city." 

Oonunission.  This  power  of  r^^lation  may  be, 
and  often  is,  v<>sted  in  a  railroad  or  public  service 
commission  provided  for  by  statute,  which  statute 
also  usually  defines  the  extent  of  the  commission's 
powers.'^  The  order  of  such  a  commission  must  not 


A.  419.  182  SW  826. 

SMMnaflMtj  Oamaf M  for  bnaoli  of 
eoatraet  of  teuiaportatlm  see  infra 
I  1281. 

BsnoyUwr  danuffM  for  mroafffol 
•jMtlon  pMSOBgor  see  Infra  { 
1210. 

81.  aeorgla  B..  etc^  Co.  v.  Greer, 
7  Qo.   A.   292,   66   SB   961;  Chesa- 

Seake,  etc.,  K.  Co,  v.  Oatewood,  1&5 
:y.  102,  159  SW  660;  Davis  v.  Chi- 
cago, etc..  R.  Co..  X32  Mo.  A.  419,  182 
SW  826.  . 

(a]  ZlliUitratlon.1 — Where  the  car- 
rier's servants  tn  refusing  to  permit 
a  passeneer  to  enter  the  train  on  ac- 
count of  his  Intoxicated  condition, 
were  not  Insulting,  violent,  wanton, 
nor  reckless,  punitive  damaRes  can- 
not be  recovered.  Chesapeake,  etc., 
R.  Co.  v.  Gatewood,  156  Ky.  102,  159 
SW  660. 

[b]  Wliere  the  refosal  resvlts 
merely  from  negUireaee  of  the  car- 
rier's managing  officers  in  falling  to 
promulgate  to  station  agents  and 
conductors  necessary  instructions  to 
put  a  rule  of  the  railroad  commis- 
sion In  force,  the  refusal  of  such  em- 
ployees to  accept  passengers  for  a 
certain  point  Is  not  ground  for  re- 
covery of  punitive  damages.  Geor- 
gia R..  etc.,  Co.  V.  Greer,  7  Ga.  A.  292, 
SS  SE  961. 

33.  Townsend  v.  Texas,  etc.,  R. 
Co.,  40  Tex.  Civ.  A.  71,  88  SW  S02. 
See  generally  Damages  [13  Cyc  117], 

33.   Cross  refarencest 
Constitutional  or  statutory  provision 

aa  to  limit  of  or  exemption  from 

liability  for  negligence  see  Infra  | 

1154. 

Legislative  regulation  of  fares  see 
Infra  fj  1081-1088. 

Municipal  regulation  of  street  rail- 
road fares  see  Infra  Sf  10M9-1090. 

Passes  forbidden  by  law  see  infra  g 
114  9. 

Police  power  and  regulation  of  rail- 
roads and  street  railroads  by  a 
municipality  see  Municipal  Corpo- 
rations £28  Cyc  727]. 

Police  power  and  regulation  of  ve- 
hicles of  transportation  by  a  mu- 
nicipality see  MuQiclpal  Corpora- 
tions [88  Cyc  731]. 

Separate  coach  laws  see  Railroads 
[33  Cyc  661]. 

Statute  Imposing  liability  for  per- 
sonal Inluries  to  passengers  see  In- 
fra i  1294. 

Statutory  and  municipal  regulation 
of  raliroada  In  general  see  Rail- 
roads [8S  Cyc  43  et  seq,  648  et 
seql. 

statutory  provision  as  to  extra 
charge  on  '  failure  to  purcbase 
tl<A:«t  see  Infra  |  llll. 


Statutory  requirement  of  transfer  on 
street  car  see  infra  !  1246. 

Statutory  right  to  stop-over  privi- 
leges see  Infra  )  1240. 
M.    U.  S. — Nolen  v.  Rluchman.  225 

Fed.  812  (construing  Tenn.  Act  April 

3,  1915). 

Pla. — State  v.  Atlantic  Coast  Line 
R.  Co..  56  Pla.  617,  47  S  969,  32  LRA 
NS  639;  State  v.  Atlantic  Coast  Line 
R.  Co.,  63  Fla.  660.  44  S  213,  13  LRA 
NS  320  and  note,  12  AnnCas  359. 

Ga. — State  R.  Commn.  v.  Louis- 
ville, etc.,  R.  Co.,  140  Ga.  817,  80  SE 
3E7,  LRA1915E  902,  AnnCasl91EA 
1018. 

Iowa, — Bowlin  v,  Lyon,  67  Iowa 
536,  25  NW  766.  56  AmR  355. 

N.  M. — Seward  v.  Denver,  etc.,  R. 
Co.,  17  N.  M.  557,  131  P  980.  46  LRA 
NS  242. 

Polio*  sower  gtnmxmXly  see  Consti- 
tutional Law  [8  Cyc  863  et  seq]. 

35.  State  v.  Atlantic  Coast  Line 
R.  Co.,  66  Fla.  617,  47  S  969,  32  LRA 
NS  639;  Huston  v.  Des  Moines, 
(Iowa)  156  NW  883. 

36.  Huston  v.  Des  Moines,  (Iowa) 
166  NW  883;  Public  Service  Commn. 
Second  Dist  v.  Booth,  170  App.  Dlv. 
590,  156  NYS  140. 

[a]  In  K*w  Toxk,  L.  (1916)  c  667 
Si  25,  26,  apply  to  all  vehicles  within 
their  terms,  whether  previously  li- 
cenced by  the  city  or  not.  on  the 

fTOunds  that  public  safety  requires 
t.  Public  Service  Commn.  Second 
Dfst.  v.  Booth,  170  App.  Dlv.  690,  166 
NYS  140. 

Uoenslng-  of  veliiales  oarrring-  paa- 
■•agers  genendly  see  Licenses  [25 
Cyc  615]. 

37.  See  Commerce  [7  Cyc  422]. 

38.  Quanah,  etc..  R.  Co.  v.  Warren, 
(Tex.  Civ.  A.)  184  SW  232  (statute 
held  constitutional). 

39.  State  v.  Atlantic  Coast  Line 
R.  Co..  56  Fla.  617,  47  S  969.  32  LRA 
NS  639;  Seward  v.  Denver,  etc..  R. 
Co.,  17  N.  M.  557,  131  P  980,  46  LRA 
NS  242  and  note. 

40.  Seward  v.  Denver,  etc.,  R.  Co., 
17  N.  M.  557.  131  P  980.  46  LRANS 
242.    See  also  infra  9  1091. 

41.  State  R.  Commn.  v.  Louisville, 
etc..  R.  Co..  140  Ga.  817.  80  SE  327, 
LRA1915E  902.  AnnCasl91BA  1018. 

Power  to  regnlats  and  oontrol  mll- 
roadi  gensrallT  see  Railroads  [33  Cyc 
43]. 

43.  Nolen  v.  RIechman.  225  Fed. 
812  (construing  Tenn.  Act  April  3, 
1915):  Huston  v.  Des  Moines,  (Iowa) 
156  NW  883:  Public  Service  Commn. 
Second  Dtat.  v.  Booth,  170  App.  Dlv. 
590.  156  NYS  140. 

[a]  Jitney  Tww  which  are  auto- 
mobiles carrrlng  passengers  between 


fixed  termini  are  common  carriers 
doing  an  Intra-state  business,  and  as 
such  are  subject  to  reasonable  regu- 
lation and  control.  Huston  v.  Des 
Moines,  (Iowa)  156  NW  883;  Public 
Service  Commn.  Second  Dlst.  v. 
Booth,  170  App.  Div.  690,  1B6  NTS 
140. 

[b]     A  statute  regulating  lltusys 

and  requiring  licenses  and  bonds  con- 
ditioned that  they  will  pay  any 
finally  adjudged  damages  for  loss  of 
life  or  Injuries  to  persons  Inflicted 
through  their  negligence  Is  a  valid 
exercise  of  the  police  power.  Nolen 
v.  RIechman,  225  Fed.  812  (constru- 
ing Tenn.  Act  April  3,  1915). 

43.  Huston  V.  Des  Mofnes,  (Iowa) 
156  NW  8S3;  Public  Service  Commn. 
Second  Dlst.  v.  Hurtgan,  91  Misc. 
432,  154  NYS  897. 

Unnloliial  regnlatlon  of  raflroaOa 
and  street  rauroads  geuerallv  see 
Municipal  Corporations  [28  Cyc  727]. 

KnniDlpal  regnlation  of  street  rall- 
roaA  fares  see  Infra  ii  1089,  1090. 

44.  Public  Service  Commn.  Second 
Dlst.  V.  Hurtgan,  91 'Misc.  432,  164 
NYS  897. 

[a]  In  ir«w  York  U  (1915)  c  66T 
I!  25,  26,  enumerating  persons  and 
corporations  subject  to  the  Public 
Service  Commissions  Law,  and  re- 
quiring the  consent  of  the  municipal 
authorities  and  a  certificate  from  the 
public  service  commission  certifying 
to  the  public  convenience  and  neces- 
sity for  the  establishment  of  common 
carriers,  require  such  consent  for 
the  operation  In  a  city  of  either  a 
bus  line,  a  stage  route,  a  motor  vu- 
hlcle  line  or  route;  a  vehicle  In  con- 
nection with  a  bus  line,  a  stage  route, 
a  motor  vehicle  line  or  route;  a 
vehicle  carrying  passengers  at  a  rate 
of  Tare  of  flfteen  cents  or  less  for 
each  passenger  within  the  limits  of 
a  city;  or  a  vehicle  carrying  pas- 
sengers in  competition  with  another 
common  carrier  which  is  required  by 
law  to  obtain  the  consent  of  the 
local  authorities  of  said  city  to 
operate  over  the  streets  thereof. 
Public  Service  Commn,  Second  Di.st. 
v.  Hurtgan,  91  Misc.  432,  154  NYS 
897. 

Consent  of  mnnlolpality  to  nse  of 
street  by  atzeet  railroad  see  Street 
Railroads  [36  Cyc  1378]. 

48.  U.  S. — Terminal  Taxloab  Co. 
V.  Kutz.  241  U.  S.  252.  36  SCt  583,  60 
L.  ed.  984,  AnnCaslOieD  765, 

Ga. — State  R.  Commn,  v.  Louis- 
ville, etc..  R.  Co.,  140  Ga.  817,  80  SR 
327.  LRAt91SSi  902,  AnnCasl916A 
1018. 

N,  J.— Delawi 
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bo  in  violation  of  statute,^  and  must  be  reasonable 
and  jnflt;^^  and  where  it  is  so  it  supersedes  and 
annujs  any  previous  rules  or  regulations  of  the  car- 
rier in  conflict  therewith.^  The  fact  that  a  minor- 
ity of  the  members  of  a  commission  dissent  does  not 
invalidate  an  order  passed  by  the  majority  of  the 
members.*^.  Under  some  provisions  an  appeal  may 
be  taken  from  the  commission's  order;""  but  if  the 
order  has  been  made  after  a  due  hearing,  on  such 
appeal,  the  presumption  obtains  that  the  order  is 
reasonable,  just,  and  correct,  and  the  burden  is  on 
the  party  complaining  to  establish  its  unreasonable- 
ness, unjustttcss,  or  incorrectness;"  and  where  an 
order  is  made  after  hearing  testimony  sufficient  to 
support  the  conclusion  reached,  the  court,  on  appeal, 
will  not  substitute  its  judgment  for  that  of  the 
commission.''  Where  in  an  action  to  enjoin  an  order 
of  such  commission  the  evidence,  although  conflict- 


ing, does  not  show  that  the  order  was  unreasonable 
or  arbitrary,  an  injunction  will  be  denied."^  It  is 
no  objection  to  a  general  order  of  a  public  service 
commission  applying  to  all  railroads  givii^  a  cer- 
tain service  that  complainant  who  was  served  with 
notice  of  the  hearing  claims  that  it  does  not  afford 
such  service,  as  complainant  would  have  the  right  to 
try  that  question  before  it  could  be  determined 
against  complainant."' 

Penalties.  Under  some  statutes,  a  violation  of  the 
statute  by  the  carrier  subjects  it  to  a  penalty,"*  as 
where  it  violates  the  orders  of  the  public  service 
commission."  Thus  each  failure  of  a  railroad  com- 
pany to'  start  its  train  from  the  point  of  origin  on 
schedule  time,  as  required  by  an  order  of  the  rail- 
road commission,  is  a  separate  offense  and  subjects 
the  company  to  the  penalty  for  each  offense." 


V.  RULES  AND  REGULATIOHS  OF  OASBIER  IN  OENBKAJ/' 


[$  1070]  A.  Power  to  Make.  In  the  absence  of 
statutory  regulation,"*  the  whole  subject  of  the  mak- 
ing of  rules  and  regulations  is  left  to  the  common 
carrier,  subject  only  to  control  by  the  courts  of 
their  reasonableness,  or  discriminatory  character;"" 


and  with  this  limitation  a  carrier  of  passengers  has 
the  right  to  make  such  reasonable  rules  and  rela- 
tions as  may  seem  fit  and  proper  for  the  conduct  of 
its  business,"  such  as  for  the  management  and 


Board  of  Public  Utility  Comrs.,  84 
N.  J.  U  619,  87  A  801. 

N.  M. — Seward  v,  Denver,  etc.,  R. 
Co.,  17  N.  M.  B67,  131  P  980,  46  LRA 
NS  242 

N.  Y. — Public  Service  Commn,  Sec- 
ond Dlat.  V.  HurtKan,  91  Misc.  432, 
164  NYS  697. 

Oh. — Adena  R.  Co.  v.  Public  Serv- 
ice Commn..  92  Oh.  St.  1,  110  NE  631. 

Okl. — St.  Louis,  etc.,  R.  Co.  v.  State 
Travelers'  Corp..  148  P  166. 

Tex. — Missouri,  etc.,  R.  Co.  v.  State, 
(Civ.  A.)  167  SW  822. 

[a]  A  tazloali  oompanr  la  a  com- 
mon carrier  within  the  meaning  of 
the  act  of  March  4,  1913  (37  U.  S.  St. 
at  L..  975  c  160  i  8),  and  hence  Is 
subject   to   the  Jurisdiction   of  the 

Bubllc  utilities  commission  of  the 
tlstrlct  of  Columbia  as  a  "public 
utility"  in  respect  to  the  exercise  of 
an  exclusive  right  under  a  lease  from 
the  Washington  Terminal  Company, 
the  owner  of  the  Washington  Union 
railway  station,  to  solicit  delivery 
and  taxlcab  business  from  persons 
passing  to  or  from  trains,  and  of  its 
exclusive  right-  under  contracts  with 
certain  Washington  hotels  to  solicit 
taxlcab  business  from  guests.  Ter- 
minal Taxlcab  Co.  v.  Kutx.  241  U.  3. 
252,  36  set  688,  60  L.  ed.  984,  AnnCas 
1816D  765.  _ 

fb]  0«tUoat»  of  neoMflltr.! — N. 
Y.  L.  (1916)  C  667  I!  2S.  26.  requiring 
enumerated  common  carriers  to  ob- 
tain the  consent  of  the  municipal  au- 
thorities and  a  certificate  of  neces- 
sity from  the  public  service  commls- 
slon  where  operating  within  the  dty 
limits  and  charging  a  fare  of  fifteen 
cents  or  less  for  each  passenger,  ap- 
plies to  a  common  carrier  for  hire 
within  a  city,  although  It  does  not 
carry  passengers  at  the  rate  speci- 
fied. Public  Service  Commn.  Second 
J)lst.  V.  Ilurtgan,  91  Misc.  432,  164 
NYS  897. 

[c]  Snforoemtnt  of  order. — An 
order  requiring  railroads  to  start 
passenger  trains  from  their  points 
of  origin  on  schedule  time  Is  a  gen- 
eral order  applying  to  all  roads  In 
the  state  and  can  be  enforced  by  the 
courts,  without  the  road  having  first 
been  cited  by  the  commission  to 
show  cause  why  it  did  not  comply 
with  the  order.  Missouri,  etc.,  R. 
Co.  V.  State,  (Tex.  Civ.  A.>  167  SW 
822.  ' 

Oonstttntloiialitr  of  vtatntai  ooa^ 
tmn^ng  powen  on  rallroaa  oommi»- 


vloners   see   Constitutional   Law  [8 

Cyc  834]. 

46.  St.  Louis,  etc..  R.  Co.  v.  State 
Travelers'  Corp.,  (Okl.)  148  P  166. 


[a]  Zllastration. — An  order  of  a 
corporation  commission  directing 
that  railroads  desist  from  requiring 
passengers  to  show  their  tickets  be- 
fore entering  cars  and  penalizing 
passengers  not  procuring  tickets  is 
not  In  violation  of'a  statute  author- 
izing a  common  carrier  to  demand 
passenger  fare  either  at  starting  or 
at  any  subsequent  time.  St.  Louis, 
etc.,  R.  Co.  V.  state  Travelers'  Corp.. 
(Okl.)  148  P  166  (Rer.  L.  [1910]  ! 
812). 

47.  St.  Louis,  etc..  R.  Co.  v.  State 
Travelers'  Corp.,  (Okl.)  148  P  166. 

48.  St.  Louis,  etc.,  R.  Co.  v.  State 
Travelers'  Corp.,  (Okl.)  148  P  166. 

tt.  State  R.  Commn.  v.  Loulsvlue, 
etc..  R.  Co..  140  Ga.  817,  80  SE  327. 
LRA1915E  902.  AnnCasl915A  1018. 

60.  St.  Louis,  etc..  R.  Co.  v.  State 
Travelers'  Corp..  (Okl.)  148  P  166. 

61.  State  v.  Florida  East  Coast  R. 
Co.,  69  Pla.  473,  68  S  727;  State  R. 
Commn.  v.  Louisville,  etc.,  R.  Co.,  140 
Ga.  817.  80  SF,  327.  LRA1915E  902, 
AnnCaBl915A  1018;  St.  Louis,  etc..  R. 
Co.  v.  State  Travelers'  Corp.,  (Okl.) 
148  P  166. 

[a]  In  OUolioma  on  appeal  from 
an  order  of  the  corporation  commis- 
sion, the  presumption  obtains  by  rea- 
son of  S  22  art  9  of  the  constitution, 
that  the  order  Is  reasonable,  just,  and 
correct,  and  the  company  which  com- 
plains on  appeal  of  such  order  has 
on  It  the  burden  of  establishing  the 
unreasonableness,  unjustness,  or  in- 
correctness of  such  order,  which  It 
may  do  by  showing  that  the  unrea- 
sonableness of  the  order  appears 
affirmatively  from  the  facts  as  certi- 
fied by  the  commission,  or  that  it  ts 
shown  by  evidence  in  the  record  on 
which  the  commission  failed  to  make 
findings  of  fact,  or  on  which  the  com- 
mission erroneously  found  the  facts. 
St  Louis,  etc.,  R-  Co.  v.  State  Travel- 
ers' Corp.,  148  P  166. 

[b]  Talldlty  of  order. — ^Where  un> 
der  statutory  authority  the  railroad 
commission  of  a  state  after  full 
hearing  as  to  the  facts  passes  a  regu- 
latory order.  It  win  not  be  declared 
void  by  the  courts  merely  because 
In  the  absence  thereof  a  dilferent 
regulation  or  agreement  made  by  the 
railroad  companlen  might  have  been 
held  valid.  State  R.  Commn.  v. 
Louisville,  etc..  R.  Co..  140  Oa.  817,  80 
SB  327,  LRA1915E  902,  AnnCasl91SA 
1018. 

62.  Grand  Rapids,  etc.,  R.  Co.  v. 
State  R.  Commn.,  188  Mich.  108,  154 
NW  16. 

83.  State  R.  Commn.  v.  Louis- 
ville, etc.,  R.  Co.,  140  Oa.  817,  80  SB 


327,  LRA1916E  902,  AnnCaslSlSA 
1018. 

64.  Delaware,  etc.,  R.  Co.  v.  Board 
of  Public  Utility  Comrs..  84  N.  J.  L. 
619,  87  A  801. 

66.  See  statutory  provisions.  And 
see  State  v.  Qalveston,  etc.,  R.  Co., 
(Tex.  Civ.  A.)  184  SW  227. 

Oroaa  r«f«r«BOMi 
Penalty: 

For  excessive  charges  see  Infra  S| 

1094-1099. 
For  failure  to  stop  at  station  aee 

infra  8  1270.  / 
For  failure  to  keep  ticket  office 

open  see  Infra  Si  1113,  1346. 
For    refusal    to    issue    or  accept 

transfers  see  Infra  }8  1252,  12S8. 
For    refusal    to    redeem  unused 

ticket  see  Infra  8  1133. 
For  refusal  to  sell  ticket  over  con- 
necting lines  see  infra  |  1119. 
For  refusal  to  sell  mileage  book 

see  infra  51088. 
For  refusing  free  transportation  to 

shippers  of  live  stock  see  supra 

§  1058. 

For  unlawfully  baying  or  selling 

transfer  see  Infra  |  1268, 
For  using  free  pass  see  Infra  | 

1148. 

Sale    of    tickets    by  unauthorised 
agents  as  a  penal  offense  see  lnfr« 

S  1110. 

Statutory    penalty    for    refusing  to 
check  baggage  see  infra  j  1568. 
66.    Missouri,  etc..  R.  Co.  V.  State. 

(Tex.  Civ.  A.)  167  SW  822. 

57.  Missouri,  etc..  R.  Co.  v.  State, 
(Tex.  Civ.  A.)  167  SW  822. 

Obligation  to  oonfom  to  Hmm- 
tahlea  generaUy  see  Infra  f  1276. 

58.  OroRB  refereiioesi 
Disobedience  of  rules  as  contributory 

negligence  of  person  Injured  see 
Infra  f  1487. 

Disobedience  of  rules  as  ground  for 
ejection  see  Infra  99  1167-1171. 

Rules  aa  to  making  change  on  pay- 
ment of  fare  see  infra  |  1108. 

Rules  In  respect  to  passenger's  bagr- 
gnge  see  Infra  f  1679. 

Rules  in  respect  to  performance  of 
contract     of     transportation  see 
infra  9!  1229,  1230,  1240,  1247. 
69.    See  supra  I  1069. 

60.  State  R.  Commn.  t.  Louis- 
ville, etc.,  R.  Co.,  140  Oa.  817,  80  SB 
327,  LRA191&1Q  902,  AnnCaslSlSA 
1018. 

aeMons'blMMn  of  zegvlatlou  see 

Infra  i  1071. 

61.  U.  S. — Ohage  t.  Northern  P&e. 
R.  Co.,  200  Fed.  128,  118  CCA  802; 
Gray  v.  Cincinnati  Southern  R.  Co., 
11  Ped.  688. 

Ala. — Birmingham  S.,  etc.,  Co.  v. 


For  later  oases.  dSTelapmeiita  and  ehaac*s  in  the  law  see  cumulative  Annotations,  same  title,  page^nd  note  numlMr. 

Digitized  by  LjOOg  LC 


§  1070] 


CABRIEBS 


[IOC.  J.]  651 


operation  of  its  trains  and  ears,**  the  government 
of  its  employees  in  the  conduct  of  their  business  on 
trains,"  the  conduct  of  employees  and  of  passen- 
gers,** the  convenience,  comfort,  and  safety,  of  its 
passengers,"  the  mode  of  performance  of  its  duty  as 
carrier,"  and  the  payment  of  its  charges."^  And 
where  a  railroad  company  has  made  such  rules  and 


r^inlations,  it  is  its  duty  to  nm  its  ti-ains  accord- 
ing to  them." 

Inconaistent  with  roles  of  commission.  A  carrier's 
rules  and  r^ulations  are  void  when  they  are  incon- 
sistent with  the  rules  prescribed  by  the  public 
service  commission."" 

Boles  and  stipnlatioiis  distingnished.    Some  of 


McDonouKh.  163  Ala.  122,  44  B  9S0, 
127  AmSR  18.  13  LRANS  446;  Blr- 
mineham  R.,  etc..  Co.  v.  Anderson,  8 
Ala.  A.  424,  67  S  108  (as  to  the  times 
and  places  of  receiving  passengrera). 

D.  C. — Watkfns  v.  Pennsjrlvanfa  R. 
Co..  21  D.  C-  1. 

Fla. — Florida  East  Co&at  R.  Co.  v. 
Carter.  67  Fla.  385,  66  S  264,  AnnCas 
1916&  1299. 

Ga. — Southern  R.  Co.  v.  Ballejr,  143 
Ga.  610,  86  SB  847.  LRA1915E  1043; 
Coyle  V.  Southern  R.  Co.,  112  Ga.  121. 
87  SE  168;  Southern  R.  Co.  v.  Wat- 
son. 110  Ga.  681,  3«  SE  209. 

Ind. — Chicago,  etc.,  R.  Co.  v.  Gra- 
ham, 3  Ind.  A.  28,  29  NE  170,  60  Am 
SR  266 

Kan. — Brown  v.  Kansas  City,  etc., 
R.  Co.,  38  Kan.  634,  16  P  942. 

Ky. — Chiles  v.  Chesapeake,  etc.,  R 
Co..  126  Ky.  299.  305,  101  SW  386,  80 
KyL.  1832,  11  LRANS  268  [quot  Cyc], 

Uass. — Reraud  v.  New  York,  etc., 
R.  Co.,  210  Haas.  663s  97  NE  98.  38 
LRANS  689. 

Mich. — Day  v.  Owen,  6  Mlcb.  620, 
i2  AmD  62. 

Mo. — State  v.  Blunt,  110  Mo.  323, 
19  SW  660:  Lesser  v.  St.  IjOuIs,  etc., 
B.  Co..  86  Mo.  A.  326. 

N.  J. — Durand  v.  Newark,  etc.,  St. 
R.  Co..  11  N.  J.  L.  J.  370. 

N.  T. — Montgomery  v.  Butfalo  R. 
Co.,  165  N.  Y.  139.  58  NB  770'  Avery 
V-  New  York  Cent.,  etc.,  R.  Co.,  121 
N.  Y.  31.  24  NE  20:  Weber  v.  Roches- 
ter, etc..  R.  Co..  145  App.  Div.  84.  129 
NYS  304;  Charbonneau  v.  Nassau 
Electric  R.  Co.,  123  App.  Div.  531.  108 
NYS  106;  Blngfemann  v.  International 
R.  Co..  73  Misc.  458,  131  NYS  4. 

N.  C. — Norman  v.  East  Carolina  R. 
Co.,  161  N.  C.  330,  77  SE  345.  AnnCas 
1914D  917;  Phillips  v.  Southern  R. 
Co.,  124  N.  C.  123.  32  SE  388.  45  LRA 
163  (as  to  when  waiting  rooms  shall 
be  closed);  Browne  v.  Raleigh,  etc., 
R.  Co.,  108  N.  C.  34,  12  SE  968. 

Okl, — St.  Louis,  etc.,  R.  Co.  v.  John- 
son, 26  Okl.  833,  108  P  378;  Decker 
V.  Atchison,  etc..  R.  Co.,  3  Okl.  663, 
41  P  610. 

Pa. — Robb  V.  Pittfi*»urg,  etc.,  B. 
Co.,  14  Pa.  Super.  282. 

R.  I. — Martin  v.  Rhode  Island  Co., 
32  R.  I.  162.  78  A  648,  S2  LRANS  696, 
AnnCasl9]ZC  1283. 

S.  C. — Taylor  v.  Spartanburg  R,. 
etc..  Co..  98  S.  C.  206,  82  SE  404,  62 
LRANS  908;  Funderburg  v.  Augusta, 
etc..  R.  Co.,  81  S.  C.  141,  61  SE  10T5, 
21  LRANS  868. 

Tenn,- — Southern  R,  Co.  v.  McNabb, 
130  Tenn.  197.  169  SW  7B7.  LRA 
1916B  761;  Knoxvllle  Tract.  Co.  v. 
Wllkerson.  117  Tenn.  482,  99  SW  992, 
9  LRANS  579,  10  AnnCas  641. 

Tex. — Eddy  v.  Rider,  79  Tex.  53,  15 
SW  113;  Houston,  etc.,  R,  Co.  v. 
Moore.  49  Tex.  31.  30  AmR  98;  Gulf, 
etc.,  R.  Co.  V.  Moody,  (Civ.  A.)  30  SW 
674 :  International,  etc.,  R.  Co.  v. 
Goldstein.  2  Tex.  A.  Civ.  Gas.  I  274. 

Va. — Norfolk,  etc..  R.  Co.  v.  Wysop. 
82  Va.  260. 

W,  Va. — Boster  v.  Chesapeake,  etc., 
R.  Co..  36  W.  Va.  318.  15  SR  158. 

Wis. — Wlghtman  v.  Chicago,  etc., 
R.  Co..  73  Wis.  169.  40  NW  689.  9  Am 
SR  778.  2  LRA  185. 

Ont. — Rex  v.  Toronto  R.  Co.,  23 
Ont.  L.  186,  209.  2  OntWN  681.  18 
OntWR  104  [clt  Cyc], 

"A  common  carrier  of  passengers 
not  only  has  the  right,  but  is  bound 
to  make  rules  and  regulations  to  In- 
sure the  safe,  effective  and  comfort- 
able operation  of  Its  corporate  bufil- 
ness."  Ketchum  v.  New  York  City  R- 
Co..  118  App.  Div,  248,  249.  103  NYS 
486.  To  Bame  effect  Montgomery  v. 
Buffalo  R.  Co.,  les  N.  T.  139,  58  NE 
770. 

[a]   ah*  avttozttr  to  naka  nlM 


Is  of  course  primarily  In  the  direct- 
ors of  the  corporation  If  the  carrier 
Is  a  corporation,  but  by  delegration 
such  authority  may  be  exercised  by 
the  superintendent,  or  by  an  agent 
having  charge  of  a  station  as  ap- 

ellcable  to  that  particular  station, 
om.  v.  Power,  7  Mete.  (Mass.)  696, 
41  AmD  465;  Smith  v„  Chamberlain, 
38  S.  C.  629,  17  SE  871.  19  LRA  710. 

Tbl  Bnlss  viewed  with  favor. — 
Rules  adopted  to  accord  passengers 
the  fullest  use  of  the  carrier's  equip- 
ment and  facilities  should  be  viewed 
with  favor,  so  long  as  they  are  rea- 
sonable and  subject  no  one  to  disad- 
vantage. Midland  Valley  R.  Co.  v. 
State,  38  Okl.  343,  133  P  27. 

ea.  U.  S. — Kyle  V.  Chicago,  etc., 
R.  Co..  182  Fed.  613.  105  CCA  151. 

Ind. — Chicago,  etc..  R.  Co.  v.  Field, 
7  Ind.  A.  172,  34  NE  406,  62  AmSR 
444. 

Kan. — Atchison,  etc.,  R.  Co.  v. 
Oants.  38  Kan.  608,  17  P  64,  6  AmSR 
780, 

Miss. — Connelt  v.  Mobile,  etc.,  R. 
Co.,  7  S  344. 

Nebr. — Reed  v.  Chicago,  etc..  R. 
Co.,  84  Nebr.  8,  120  NW  442;  CMcago. 
etc.,  R.  Co.  V.  Mann.  78  Nebr,  541,  ill 
NW  379  (both  in  regard  to  carrying 
passengers  on  freight  trains). 

N.  C. — Anderson  v.  Atlantic  Coast 
R.  Co.,  161  N.  C.  462,  77  SE  402; 
Hutchinson  v.  Southern  R.  Co.,  140  N. 
C,  123,  62  SE  263.  6  AnnCas  22;  Brit- 
ton  V.  Atlanta,  etc..  R.  Co.,  88  N.  C. 
536.  43  AmR  749;  McRae  v.  Wilming- 
ton, etc.,  R.  Co.,  88  N,  C.  626.  43  AmR 
746, 

Pa. — Lake  Shore,  etc.,  R.  Co.  v. 
Greenwood,  79  Pa.  373. 

Tex. — Texas,  etc.,  R.  Co.  v.  White, 
4  Tex.  A.    Civ.  Cas,  S  259.  17  SW  419. 

Wis. — Plott  V.  Chicago,  etc.,  R.  Co., 
63  Wis.  511,  23  NW  412. 

63.  Crawford  v.  Cincinnati,  etc., 
R.  Co..  26  Oh.  at.  680. 

M.  Ga. — Macon,  etc.,  R.  Co.  v. 
Johnson,  38  Ga.  409. 

111. — Chicago,  etc.,  R.  Co.  v.  Mc- 
Lallen,  84  III.  109. 

Iowa. — State  v.  Chovin,  7  Iowa  204. 

Miss. — New  Orleans,  etc.,  R.  Co.  v. 
Burke.  53  Miss.  200.  24  AmR  689. 

Mo, — State  v.  Blunt,  110  Mo.  322, 
19  SW  650. 

N.  Y. — Rows  V.  Brooklyn  Heights 
R.  Co.,  71  App,  Div.  474.  76  NYS  893. 

Pa. — Pittsburg,  etc..  R.  Co.  v.  Pil- 
low. 76  Pa.  510,  18  AmR  434;  West 
Chester,  etc.,  R.  Co.  v.  Miles,  6E  Pa, 
209.  93  AmD  744. 

[a]  Employe*  sitting-  on  front 
platiorm. —  (1 )  A  rule  of  a  street 
railroad  company  that  no  employee 
when  off  duty  in  uniform  shall  sit 
on  the  front  seat  of  an  open  car  in 
operation  Is  reasonable,  even  when 
applied  to  an  employee  paying  fare 
as  a  passenger,  as  promoting  the 
safety  of  passengers  by  preventing 
the  motorman's  attention  from  being 
diverted  from  his  work  by  the  oppor- 
tunity for  conversation  which  might 
otherwise  be  occasioned.  Rowe  v. 
Brooklyn  Heights  R,  Co.,  71  App.  Div, 
474.  75  NYS  893.  (2)  But  ft.has  been 
held  that  such  rule  applies  only  to 
employees  riding  free  and  does  not 
justify  an  assault  on  an  employee 
riding  in  uniform,  but  paying  fare, 
in  ejecting  him  from  the  front  seat 
on  tils  refus'il  to  vacate  the  same. 
Rowe  V.  Brooklyn  Heights  R.  Co.,  80 
App.  Dlv.  477.  81  NYS  106. 

65.  Del. — Whlttington  v.  Phila- 
delphia, etc..  R.  Co..  93  A  563. 

Fla. — Flnrida  Southern  R.  Co.  v. 
Hirst.  30  Fla.  1.  11  S  506.  32  AmSR 
17.  16  LRA  631. 

Ga. — Central  of  Georgia  R.  Co.  v. 
Motes.  117  Qa.  923.  43  SE  990,  97  Am 
SR  223.  ea  LRA  607. 


111.— Chicago,  etc.,  R.  Co.  v.  Wil- 
liams, E5  111.  186,  8  AmR  641, 

Ind. — ^Lake  Shore,  etc.,  R.  Co.  v. 
Teeters,  166  Ind,  335,  77  NE  599,  5 
LRANS  425   [alt  (A.)   74  NE  1014J. 

Iowa. — Gregory  v.  Chicago,  etc.,  R. 
Co..  100  Iowa  346.  69  NW  632. 

Mo. — McLain  v.  St.  Louis,  etc.,  R, 
Co..  131  Mo.  A.  733.  HI  SW  835  (for 
seating  of  passengers). 

N.  T.— 0"Gorman  v.  New  York,  etc., 
R.  Co..  96  App.  Div.  694,  89  NYS  689; 
Montgomery  v.  Buffalo  R.  Co.,  24 
App.  Dlv.  454,  48  NYS  849  talT  165 
N.  Y.  139,  58  NE  770]. 

Wis. — Coombs  v.  Southern  Wiscon- 
sin R.  Co.,  162  Wis.  Ill,  156  NW  922, 
LRA1916D  539. 

[a]  Bs^nlring  stockmen  to  ride 
In  oalK>oa*>— A  common  carrier  of 
passengers  may  require  stockmen 
accompanying  their  stock  to  ride  In 
the  caboose  of  the  train  while  in 
motion.  Lake  Shore,  etc.,  R.  Co,  v. 
Teeters.  166  Ind.  336,  77  NB  699.  6 
LRANS  426  [aff  (A.)  74  NE  1014]. 
See  also  supra  'fl  lOSB  text  and  note 
10. 

[b]  Beaulzlng  pusenrnw  to  move 
forwwd.^ — A  street  car  company's 
rule  that  ^ts  conductor  should  re- 
duest  passengers  to  enter  a  car  and 
move  forward  and  endeavor  to  keep 
the  rear  platform  clear  at  all  times, 
adopted  to  procure  the  safety  of  pas- 
sengers and  the  efficiency  of  the 
service.  Is  a  proper  and  reasonable 
rule  to  which  passengers  are  bound 
to  conform  when  its  requirements 
can  reasonably  be  enforced.  Coombs 
v.  Southern  Wisconsin  R.  Co.,  162 
Wis.  Ill,  156  NW  923,  LRA1916D  639 
and  note. 

66.  Lautorer  v.  Manhattan  R.  Co., 
128  Fed,  540.  63  CCA  38:  Northern 
Cent.  R.  Co.  v.  O'Connor,  76  Md.  207, 
24  A  449.  36  AmSR  422.  16  LRA  449; 
Johnson  v.  Concord  R.  Corp.,  46  N.  H. 
213,  88  AmD  199;  Cleveland,  etc.,  R. 
Co.  V.  Bartram,  11  Oh.  St.  457. 

[a1  Thus  a  carrier  may  make  rules 
relating  to  the  admission  of  oassen- 
gers  to  its  trains,  provided  such 
rules  do  not  subject  the  passenger  to 
unnecessary  inconvenience  and  an- 
noyance. Lauterer  v.  Manhattan  R. 
Co.,  128  Fed.  540,  63  CCA  38;  North- 
ern Cent.  R,  Co.  V.  O'Conner,  76  Md. 
207,  24  A  449.  36  AmSR  423.  16  LRA 
449;  Baltimore,  etc..  R.  Co.  v.  Carr, 
71  Md.  135,  17  A  1052;  Cleveland,  etc., 
R.  Co.  V,  Bartram,  11  Oh.  St.  4  67. 

67.  Martin  v.  Rhode  Island  Co.,  32 
R.  I.  162,  78  A  648,  32  LRANS  695, 
AnnCa9l912C  1283  and  note. 

[a1  A  oaXTler  hM  tlie  incidental 
power  to  establish  reasonable  rules 
regulating  the  payment  cf  its 
charges,  and  such  regulations  will  be 
sustained  on  the  sole  ground  that 
they  are  reasonably  necessary  to 
protect  the  carrier,  although  the 
rules  manifestly  result  in  additional 
hardship  to  the  'passenger  but  not 
Interfering  with  his  primary  right  to 
transportation.  Martin  v.  Rhode 
Island  Co..  32  R.  I.  162.  78  A  548,  32 
LRANS  695,  AnnCasl912C  12S3. 

BegnlationB  as  to  far*  ffsneraUy 
see  infra  3S  1079-1091, 

68.  Pittsburgh,  etc.,  R.  Co.  v.  Nu- 
Kum.  50  Ind.  141,  19  AmR  703;  Pitts- 
burgh, etc..  R.  Co.  V.  Llghtcap,  7  Ind. 
A.  249.  34  NB  243  (without  Infringing 
on  them  to  accommodate  a  single  pas- 
senger): Chicago,  etc..  R.  Co.  v.  Field. 
7  Ind.  A.  172,  34  NE  40S,  52  AmSR 
444. 

69.  St.  Louis,  etc.,  R.  Co,  v.  State 
Travelers'  Corp.,  (Okl.)  148  P  166, 
168. 

"Where  .  ,  .  the  Commission, 
acting  within  the  scope  of  Its  author- 
ity, prescribes  rules  and  regulations 
governing  transportation  and  trans- 
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the  r^iilations  adopted  by  the  carrier  are  aometiioea 
printed  on  the  ticket,  and  may  then  be  said  to  (in- 
stitute a  stipulation  in  the  contract  rather  than  a 
rule  governing  the  rights  of  the  parties." 

1071]  B.  Begulationa  Most  Be  Reasonable. 
A  carrier's  rules  and  regulations  must  be  reason- 
able or  else  they  are  not  binding  on  passengers.'^^ 
A  rule  or  regulation  which  is  in  contravention  of 
law,  or  whose  enforcement  would  invalidate  the  pro- 
visions  of  a. statute,  cannot  be  enforced.''  The  fol- 


mission  companlas,  In  matters  relat- 
ing to  the  carriage  and  transporta- 
tion of  pasBensers,  Including  the  en- 
trance and  exit  or  passengers  upon 
and  from  the  cars  or  trafns  of  the 
carrier,  and  such  rules  are  reasonable 
and  JuBt,  they  will  be  held  to  super- 
sede and  annul  any  previous  rules  or 
regulatlona  of  the  carrier,  in  conflict 
therewith.  Where,  however,  the 
Commission  has  failed  to  prescribe 
rules  and  regulations  governing  a 
particular  subject  under  Its  control, 
without  doubt,  under  proper  limita- 
tions, it  would  remain  the  province, 
if  not  the  duty,  of  the  carrier  to 
adopt  and  enforce  Its  own  rules." 
St.  Louis,  etc.,  R.  Co.  V,  State  Travel- 
ers' Corp.,  supra. 

70.  Freeman  v.  Atchison,  etc..  R. 
Co.,  71  Kan.  327.  80  P  592,  6  AnnCas 
118;  State  v.  Campbell,  32  N.  J.  L. 
309. 

71.  U.  S. — Ohage  v.  Northern  Pac, 
R.  Co.,  200  Fed.  128,  118  CCA  302. 

Ala. — Birmingham  R.,  etc.,  Co.  v, 
Yielding,  ISE  Ala.  369,  4r  S  747;  Bir- 
mingham R.,  etc.,  Co.  V.  McDonough, 
153  Ala.  122.  44  B  960,  127  AmSR  18, 
13  LRANS  446. 

Ark. — St.  liouls  Southwestern  R. 
Co.  V.  Hammett,  98  Ark.  418,  116  SW 
191. 

Fla. — South  Florida  R.  Co.  v. 
Rhodes,  26  Fla.  40,  5  S  6SS,  28  AmSR 
S06.  3  LRA  733. 

Ga. — Central  R.,  etc.,  Co.  v.  Strick- 
land, 90  Oa.  662,  16  SE  352. 

Ind. — Louisville,  etc.,  R.  Co.  v. 
Wright,  18  Ind.  A.  125.  47  NE  491. 

Iowa,— Gregory  v.  Chicago,  etc.,  R. 
Co.,  100  Iowa  34B,  69  NW  532;  State 
V.  Chovin,  7  Iowa  204. 

Ky. — Ponder  v.  Lexington,  etc.,  R. 
Co.,  164  Ky.  69.  174  SW  786;  Cheaa- 

feake,  etc.,  R.  Co.  v.  Splller,  157  Ky. 
22,  162  SW  816,  50  LKANS  394.  Ann 
Casl916D  186;  Louisville,  etc..  R.  Co. 
V.  Turner,  137  Ky.  730.  126  SW  372, 
136  AmSR  317. 

Md. — Northern  Cent.  R.  Co.  v. 
O'Conner,  76  Md.  207,  24  A  449.  86 
AmSR  422,  18  LRA  449. 

Mass. — Dewey  v.  Boston  EL  R.  Co., 
217  Masa.  599,  106  NB  368. 

Mich.—Day  v.  Owen,  6  Ulch.  620, 
72  AmD  62. 

Minn. — Faber  v.  Chicago  Great 
Western  R.  Co..  62  Minn.  438,  64  NW 
918,  36  LRA  789. 

Mo. — McLaln  v.  St.  Louts,  eto.,  R. 
Co..  131  Mo.  A.  733,  111  SW  835. 

Mont. — Doherty  v.  Northern  Pac. 
&.  Co..  43  Mont.  294,  115  P  401,  36 
LRAN3  1139. 

N.  Y. — O'Gorman  v.  New  York,  etc., 
R.  Co..  96  App,  Div.  694.  89  NYS  689. 

N.  C— Phinips  V.  Southern  R.  Co., 
124  N.  C.  123.  32  Sl^  388.  45  LRA  163. 

Pa. — Perry  v.  Pennsylvania  R.  Co., 
41  Pa.  Super.  591. 

Tex.— Hardin  v.  Ft.  Worth,  etc,  R. 
Co.,  (Civ.  A.)  100  BW  996, 

Va. — Norfolk,  etc..  R.  Co.  v.  Wysor, 
82  Va.  250. 

[ai  The  rlffht  to  he  carried  la  a 
rlg)it  superior  to  the  role*  and  regu- 
lations of  the  carrier,  and  cannot  be 
affected  by  them;  but  the  accommo- 
dation of  passengers  while  being  car- 
ried is  subject  to  such  rules  and 
regulations  as  the  carrier  may  think 
proper  to  make,  provided  they  are 
reavonable.  Day  v.  Owen,  6  Mich. 
820.  72  AmD  82. 

[b1  All  mlw  wUl  he  deemed  zea- 
■onnnlt  which  are  suitable  to  enable 
the  company  to  perform  the  duties  it 


undertakes,  and  to  secure  Its  own 
Just  rights  and  insure  the  safety  and 
comfort  of  passengers.  State  v. 
Chovin,  7  Iowa  204. 

[c]  Fixing  time  for  keepliv  ollloe 
open. — (1)  A  regulation  with  refer* 
ence  to  a  station  agent  at  a  village 
which  required  him  to  keep  his  office 
open  for  business  only  from  seven 
A.  M.  to  seven  P.  M.  Is  reasonable. 
Louisville,  etc..  R.  Co,  v.  Wright.  18 
Ind.  A.  125,  47  NE  491.  (2)  A  rule  of 
a  railroad  company  requiring  its 
waiting  rooms  at  a  station  to  be 
closed  after  the  departure  of  its 
trains,  and  until  thirty  minutes  be- 
fore the  departure  of  Us  next  train, 
Is  reasonable.  Phillips  v.  Southern 
R.  Co.,  124  N.  C.  123,  32  SE  388,  46 
LRA  163. 

r  d  1  Prohlhltliif  paseetiff en  from 
**•  y  dcm  with  them  In  passenger 
cars,  and  requiring  payment  for 
carrying  dogs  fn  baggage  cars  Is  rea- 
sonable. Gregory  v.  Chicago,  etc.,  R. 
Co.,  100  Iowa  34B,  69  NW  532;  Hull  v. 
Boston,  etc..  R.  Co.,  210  Mass.  169,  96 
NE  68,  36  LRANS  406,  AnnCa8l912C 
1147  and  note:  O'Gorman  v.  New 
York,  etc.,  R.  Co.,  96  App.  Div.  694, 
89  NYS  6S9. 

[e]  Belatlng'  to  oolleottoa  of 
street  o«i  faces. — To  facilitate  col- 
lection of  fares  In  street  cars  it  may 
be  required  that  while  the  conductor 
is  taking  up  fares  passengers  shall 
not  go  past  him  from  one  part  of  the 
car  to  another.  Faber  v.  Chicago, 
Great  Western  R.  Co..  62  Minn.  433, 
64  NW  918,  36  LRA  789. 

[  f  ]  r  orhlddlnff  pMsanflw  to 
chaiif •  from  one  oar  to  another, — 
The  rule  of  a  street  railroad  company 
operating  motors  and  trailers  as  part 
of  the  same  train  with  a  conductor 
on  each  car,  requiring  each  conductor 
to  collect  and  register  fares  from  all 
the  passengers  on  his  car,  and  pro- 
hibiting a  passenger  who  has  paid 
fare  on  one  of  the  cars  of  the  train 
from  passing  to  the  other  without 
again  paying  his  fare  on  that  car  Is 
reasonable  and  enforceable.  Bir- 
mingham R.,  etc.,  Co.  V.  Yielding,  165 
Ala.  359,  46  S  747;  Birmingham  R., 
etc..  Co.  V.  Stallings,  164  Ala.  627,  45 
S  660:  BlrminjEham  R.,  etc.,  Co.  v. 
McDonough,  168  Ala.  122,  44  S  960, 
127  AmSR  18  and  note,  13  LRANS 
446. 

[g1  MUoeUaneons  regnlatUms  held 
rsMonahle. — (1)  Ohage  v.  Northern 
Pac.  R.  Co..  200  Fed.  128,  118  CCA 
302;  Doherty  v.  Northern  Pac.  R.  Co^ 
43  Mont.  294,  115  P  401,  36  LRANS 
1189.  (2)  Requiring  passengers  to 
vacate  car  when  Bwitching.  Hardin 
V.  Ft.  Worth,  etc.,  R.  Co.,  (Tex.  Civ. 
A.)  100  SW  995.  (3)  Requiring  a 
person  who  has  paid  his  fare,  passed 
the  turnstile  of  an  elevated  station 
and  then  retired  from  the  station,  to 
pay  a  second  fare  on  again  seeking 
to  enter  the  station-  Slckela  v. 
Brooklyn  Heights  R.  Co.,  113  App. 
niv.  680.  99  NYS  963.  (4)  Prohibit- 
ing smoking  in  a  street  car.  Mc- 
Querry  v.  Metropolitan  St.  R.  Co..  117 
Mo.  A.  255,  92  SW  912.  (5)  Forbid- 
ding passengers  to  ride  In  a  dining 
car  during  such  portions  of  the  route 
aa  the  car  is  not  In  actual  service  for 
meals.  Perry  v.  Pennsylvania  R.  Co., 
41  Pa.  Super.  691.  (6)  Forbidding 
DaBsengers  to  ride  In  a  baggage  car. 
Renaud  v.  New  York,  etc..  R.  Co.,  210 
Mass.  663.  97  NE  98,  38  LRANS  688. 
(7)  Prohibiting' the  opening  of  water- 


lowing  rules  or  regulations  have  been  held  leason- 
able :  Forbidding  passengers  from  boarding  or  leav- 
ing cars  while  in  motion;"  forbidding  passengers 
from  riding  on  the  platform  or  steps  of  cars;" 
forbidding  patrons  going  to  sleep  in  waiting  rooms 
or  lying  down  on  benches,  in  the  absence  of  a  duty 
to  provide  places  where  patrons  may  sleep  while 
awaiting  the  arrival  or  departure  of  trains;"  pro- 
hibiting the  taking  of  dangerous  articles  into  cars i'* 
limiting  the  amount  of  personal  effects  which  a  pas- 
closets  on  trains  at  stations.  Louis- 
ville, etc..  R.  Co.  V.  Turner,  187  Ky. 
730,  126  SW  372.  136  AmSR  317.  (8) 
Prohibiting  the  turning  of  seats  so 
that  passengers  could  ride  back- 
wards. Chesapeake,  etc.,  R.  Co.  v. 
Splller,  167  Ky.  222,  162  SW  816.  60 
LRANS  394.  AnnCa4l916D  186  and 
note.  (9>  Forbidding  passengers  to 
stand  between  the  seats  except  in 
emergencies.  Dewey  v.  Boston  SL 
R.  Co.,  217  Mass.  699,  106  HE  366. 

73.  Cal. — Robinson  v.  Southern 
Pac.  Co.,  106  Cal.  528,  88  P  732,  28 
LRA  773  and  note. 

Ga, — Central  R,  etc..  Co,  v.  Strick- 
land, 90  Ga.  662,  16  SB  362. 

La. — Decuir  v.  Benson,  27  La. 
Ann.  1. 

N.  Y, — Charbonneau  v.  Nassau 
Electric  R.  Co..  123  App.  Dlv.  631,  108 
NYS  105. 

Tex.-— Eddy  v.  Rider,  79  Tex.  S8,  16 
SW  113. 

Va. — Norfolk,  etc.,  R.  Co.  v.  Wysor, 
82  Va.  250. 

W.  Va. — Boater  v.  Chesapeake,  etc, 
R.  Co.,  36  W.  Va.  318,  16  SE  158. 

[a]  A  mle  must  not  he  In  oonfliot 
with  the  cMurlsr's  legal  Uahlllfy,  and 
must  not  exempt  It  from  liabilfty  for 
negligence  or  Improper  conduct. 
Norfolk,  etc.,  R.  Co.  v.  Wysor,  82  Va. 
260. 

[b]  BulSB  TioUtlTS  of  the  law  (1) 

cannot  be  made  and  enforced  with- 
out liability  to  a  person  Injured  by 
their  enforcement.  Eddy  v.  Rider,  79 
Tex.  63.  15  SW  113.  (2)  A  passenger 
need  not  take  notice  of  a  rule  which 
is  in  contravention  of  law.  Robin- 
son V.  Southern  Pac.  Co.,  106  Cal.  626, 
38  P  94.  722,  28  LRA  773. 

73.  Armstrong  v,  Montgomery  St. 
R.  Co.,  123  Ala.  ^33.  26  S  349  (street 
car) ;  Dlckerman  v.  St.  Paul  Union 
Depot  Co..  44  Minn.  433,  46  NW  907. 


[a]  Bnforoemant  of  rule. — A  rule 
providing  that  no  passenger  shall  be 
allowed  to  board  any  train  while  In 
motion  Is  reasonable,  and  to  prevent 
a  violation  the  company  may  employ 
such  force  as  may  be  necessary  for 
that  purpose,  and  therefore  is  not 
liable  for  an  assault  where  its  agents 
seize  hold  of  a  paseenger  and  detain 
him  to  prevent  htm  from  boardlnga 
train  in  motion.  Dickerman  v.  St. 
Paul  Union  Depot  Co.,  44  Minn.  433, 
46  NW  907. 

74.  Ark.— Dobblna  V.  Uttle  Rock. 
R..  etc..  Co..  79  Ark.  86,  96  8W  794, 
9  AnnCas  84. 

Ga. — Macon,  etc.,  R.  Co.  v.  Johnson. 
38  Ga.  409. 

Mass. — Renaud  v.  New  York,  etc, 
R.  Co..  210  Mass.  653.  97  NE  98.  88 
LRANS  689;  Tompkins  v.  Boston  Bl. 
R.  Co..  201  Maes.  114,  87  NE  488.  181 
AmSR  392,  20  LRANS  1068;  Wills  v. 
Lynn,  etc.,  R.  Co.,  129  Uass.  SSI 
(front  platform). 

N.  Y. — Montgomery  v.  Buffalo  R. 
Co..  24  App.  Div.  464,  48  NYS  848 
[aff  166  N,  Y.  139.  68  NB  7701. 

Oh.--Cincinnat).  etc..  Electrfe  St. 
R.  Co.  V.  Lohe.  68  Oh.  St.  101,  67  NSI 
161,  67  LRA  687. 

Pa. — McMillan  v.  Federal  SL.  etc., 
R.  Co..  172  Pa.  523,  33  A  660. 

Wash,— Kirk  v.  Seattle  Electric 
Co.,  58  Wash.  283,  108  P  604.  31  LRA 
NS  991. 

75.  Central  of  Oeorgla  R-  Co.  v. 
Motes.  117  Ga.  923.  43  SE  990,  97  Am 
SR  223.  62  LRA  607. 

76.  Dowd  V.  Al'bany  R.  Co.,  41 
App.  my.  208,  68  NTS  178. 


For  latsr  eaaM,  AsvalopmsMka  and  dhaagtm  in  the  law  see  cumulative  Annotations,  aame  title,  paffs  and  not*  number. 
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senger  may  carry  with  him  in  a  car;''  requiring  the 
deposit  of  fare  in  a  box  on  entering  the  ear;"  and 
requiring  a  passenger  to  have  a  ticket^'  or  to  pay 
cash  fare."  Rules  dividing  passengers  into  classes, 
and  setting  apart  particular  cars,  or  portions 
thereof,  for  particular  classes,"  such  as  for  the 
separation  of  white  and  colored  races,'^  have  also 


been  held  reasonable. 
Beasonableness  a  question  of  law  and  of  fact.  The 

better  rule  seems  to  be  that  the  reasonableness  of  a 
rule  or  regulation  prescribed  by  a  carrier  is  a  mixed 
question  of  law  and  of  fact,^  but  in  many  cases  it 
has  been  held  to  be  purely  a  question  of  law  for  the 
court,"  particularly  where  the  facts  are  uncontro- 


See  Infra  I  1101. 

t. — St,  Loula.  etc.,  R.  Co.  v. 


77.  Runyan  v.  Now  Jersey  Cent. 
R.  Co..  65  K.  J.  L.  228,  47  A  422. 

[a]  OuBtom. — Where  plaintiff 
sought  damages  against  defendant 
railroad  company  for  Its  refusal  to 
permit  him  to  ride  on  Its  train  on  the 
ground  that  he  carried  a  larger 
amount  of  personal  effects  with  him 
than  was  permitted  by  the  rules  of 
the  company,  and  where  it  was 
shown  that  defendant  had  for  a 
great  many  years  permitted  passen- 

Sers  to  carry  their  parcels  with 
lem  In  the  cars.  It  was  not  error  to 
refuse  to  inatruct  the  jury  that,  al- 
though the  racks  placed  In  the  cars 
were  shown  to  have  been  made  and 
used  for  personal  baggage,  no  pre- 
sumption arose  that  the  company  in- 
vited passengers  to  use  the  same  for 
merchandise.  Runyan  v.  New  Jersey 
Cent.  R.  Co.,  66  N.  J.  L.  228,  47  A  422. 

Utmltetlon  of  iteUUtr  uto  amaut 
or  TalM  of  hAnd  banaf  •  see  gener- 
ally infra  i  1E80. 

78.  See  1: 

79.  Ark 

tAurence,  106  Ark.  S44,  153  SW  799, 
St.  Louis,  etc..  R.  Co.  T.  Blythe,  94 
Ark.  153,  126  SW  S86.  29  LRANS  299 
and  note. 

Mo. — ^BoUes  V.  Kansae  Cltjr  South- 
em  R.  Co.,  134  Mo.  A.  696,  116  BW 
459. 

N.  J. — Graves  v.  Newark,  etc.,  St, 
R.  Co..  6  N.  J.  L.  J.  307. 

N.  Y. — Mullln  V.  Long  Island  R. 
Co..  137  App.  Dlv.  894  mem,  121  NTS 
459;  Mullln  V,  Long  Island  R.  Co..  136 
App.  Dlv.  733.  121  NTS  458. 

N.  C. — Ammons  v.  Southern  R.  Co., 
138  N.  C.  5S5,  SI  SE  127.  3  AnnCas 
886  and  note. 

Tex. — Mills  v.  Missouri,  etc..  R. 
Co..  94  Tex.  242,  59  SW  874,  B6  LRA 
497. 

Eng. — Hanks  v.  Bridgman,  [18961 
1  Q.  B.  253;  Lowe  v.  Volp.  11896]  1 
Q.  B.  256;  Heap  v.  Day,  S4  Wkly. 
Rep.  627  (by-law  as  to  showing  a 
ticket  or  paying  fare  held  reasonaole. 
In  all  three  cases). 

[a]  A  rnle  reanlrlnff  aa  nnoan- 
oefM  tlck«t  as  evidence  of  purchased 
transportation  Is  reasonable.  Mullin 
V.  Long  Island  R.  Co..  137  App,  Dlv. 
984  mem,  121  NTS  459;  Mullln  v. 
Long  Island  R.  Co.,  13S  App.  Dlv.  733, 
121  NYS  458. 

BzUbltlon  and  snxrenSer  of  tloksta 
ffanmUjr  see  Infra  Si  1128-1132. 

XMnlnng'  ticket  or  tterxalt  on 
fMff£t  tn^tt  see  infra  |  1120. 

B&  Rhodes  V.  Honolulu  Rapid 
Transit,  etc.,  Co.,  16  Hawaii  319; 
Bolles  V.  Kansas  City  Southern  R. 
Co.,  134  Mo.  A.  696.  116  SW  469: 
Graves  v.  Newark,  etc.,  St.  R.  Co.,  6 
N.  J.  L.  J.  307:  Egglnton  v.  Pearl.  S3 
L.  T.  Rep.  N.  S.  428, 

[al  Stantrlnc  fare  or  tnuiafer.^ — 
A  rule  requiring  a  passenger  to  pay 
a  fare  or  present  a  transfer  In  order 
to  be  entitled  to  ride  on  a  car  of 
a  street  railroad  company  Is  a 
reasonable  rule.  Rhodes  v.  Hono- 
lulu Rapid  Transit,  etc.,  Co.,  16  Ha- 
waii 319. 

BlgHt  to  reQuir*  fan  see  generally 
infra  I  1092. 

81.  U.  S. — Gray  v.  Cincinnati 
Southern  R.  Co.,  11  Fed.  683. 

Ill, — Chicago,  etc..  R.  Co.  v.  Parks, 
18  111.  460.  68  AmD  662. 

N.  T. — Peck  v-  New  Tork  Cent,, 
etc.,  R.  Co..  70  N.  T.  587. 

Tenn. — Memphis,  etc.,  R.  Co.  v, 
Benson.  85  Tenn.  627.  4  SW  6,  4  Am 
SR  776. 

Tex. — Texas,  etc.  R.  Co.  v.  John- 
son, 2  Tex.  A  Civ.  Cas.  9  185. 

Wis. — Baas  v.  Chicago,  etc.,  R  Co., 
»  Wi0.  460,  17  AmR  496. 

[a]  SattlBff  apatt  partUnlar  oan 
tor  paitlealar  paraoBa. — (1)  The  car- 


rier may  by  reasonable  regulation 
set  apart  particular  cars  for  particu- 
lar classes  of  passengers  for  the  pur- 
pose of  promoting  the  convenience 
and  good  order  of  the  passengers. 
Thus,  a  car  may  be  set  apart  for 
ladles,  and  for  gentlemen  who  are 
accompanied  by  ladles,  from  which 
gentlemen  not  thus  accompanied  may 
be  excluded.  Chicago,  etc.,  R,  Co.  v. 
Williams.  56  111.  185,  8  AmR  641; 
Peck  V.  New  York  Cent.,  etc..  R.  Co., 
70  N.  Y.  587;  Memphis,  etc.,  R.  Co.  v. 
Benson.  85  Tenn.  627,  4  SW  6.  4  Am 
SR  776;  Texas,  etc.,  R.  Co.  v.  John- 
son, 2  Tex.  A.  Civ.  Cas.  fi  185;  Bass  v. 
Chicago,  etc.  R.  Co.,  36  Wis.  450.  17 
AmH  495.  (2)  But  colored  persona 
cannot  be  excluded  from  such  car 
merely  on  account  of  color.  Brown 
V.  Memphis,  etc..  R.  Co.^S  Fed.  499; 
Chicago,  etc.,  R.  Co.  v.  Williams.  66 
111.  185.  8  AmR  641. 

B8.  See  Infra  S  1234.  See  also 
Civil  Rights  17  Cyc  170]. 

83.  U,  S. — Brown  v.  Memphis,  etc., 
R.  Co.,  7  Fed.  51;  Jencks  v.  Coleman, 
13  F,  Cas.  No.  7,258,  2  Sumn.  221. 

Mass. — Com.  v  Power,  7  Mete.  696. 
41  AmD  465  and  note. 

Mich. — Day  v.  Owen,  5  Mich.  520, 
72  AmD  62. 

N.  T.— Morris  v.  Atlantic  Ave.  R. 
Co.,  116  N.  T.  662,  22  NE  1097. 

Tenn.— Nashville  St.  R.  Co.  V.  Grlf- 
fln,  104  Tenn.  81,  67  SW  168,  49  LRA 
451. 

Tex. — Houston,  etc.,  R.  Co.  v.  Jack- 
son, (Civ.  A.)  61  SW  440;  Houston, 
etc.,  R.  Co.  V.  White,  (Civ.  A.)  61  SW 
436. 

Wis. — Bass  V.  Chicago,  etc,  R.  Co., 
36  Wis.  460,  17  AmR  495. 

[a]    Dlsoiuslon  of  ml*. — (1)  "The 

f general  rule  to  be  found  in  the  books 
9,  that  the  reasonableness  of  such 
regulations  is  a  mixed  question  of 
law  and  fact,  to  be  submitted  to  the 
Jury  under  proper  directions,  1  Red- 
fleld  on  Railways,  88.  And  at  least 
one  court,  pointing  the  distinction  be- 
tween by-laws  of  a  corporation,  af- 
fecting the  corporators  only,  and 
regulations  affecting  third  persons, 
has  held  that  the  reasonableness  of 
such  by-lawB  rests  in  their  lawful- 
ness, and  is  therefore  a  pure  ques- 
tion of  law;  while  the  lawfulness  of 
such  regulations  rests  In  their  rea- 
sonableness, and  Is  therefore  a  pure 
question  of  fact.  Ayres  v.  Morris, 
etc.,  R.  Co.,  29  N.  J.  L.  393,  80  AmD 
215;  State  v.  Overton,  24  N.  J.  L.  435, 
61  AmD  671.  We  cannot  think  that 
the  latter  proposition  is  well  founded 
in  principle  or  sustained  by  author- 
ity, as  applied  to  regulations  affecting 
passengers  by  railroad  In  transitu. 
Many  cases,  without  passing  ex- 
pressly on  the  point,  deal  with  the 
propriety  of  such  regulations  as  with 
a  question  of  law.  Even  in  [State  v. 
Overton],  the  court  does  so  arguendo. 
Perhaps  It  is  practically  so  in  plain 
ca&es.  For  courts  would  not  hesi- 
tate to  overrule  the  flndtngs  of  juries 
against  their  own  clear  views  of  the 
reasonableness  or  unreasonableness 
of  such  regulations.  But  there  may 
well  be  cases  of  doubt,  largely  of  the 
nature  of  questions  of  fact,  in  which 
courts  would  not  be  justified  In  de- 
clining to  take,  or  in  disregarding, 
the  finding  of  the  jury.  It  may  be 
said  to  partake  of  the  character  of 
debatable  ground  between  court  and 
jury,  and  Is  so  properly  held  to  be 
a  mixed  question  of  fact  and  law. 
Com.  V.  Power.  7  Mete.  (Mass.)  596. 
41  AmD  466;  Day  v.  Owen,  5  Mich. 
520,  72  AmD  62.    And  It  Is  always 

f I  roper  to  submit  the  question,  under 
nstnictlons,  to  the  jury.  Jencks  v. 
Coleman,  13  F.  Cas.  No.  7,2S8,  2 
Sumn.  811."   Bass  t.  Chloaffo,  etc. 


R.  Coj  36  Wis.  450.  468,  17  AmR  495. 
(2)  "The  reasonableness  of  a  rule  or 
regulation.  Is  a  mixed  question  of  law 
and  fact,  to  be  found  by  the  Jury  on 
the  trial,  under  the  Instructions  of 
the  court.  It  may  depend  upon  a 
great  variety  of  circumstances,  and 
may  not  Improperly  be  said  to  he  in 
Itself  a  fact  to  be  deduced  from  other 
facts.  It  is  not  to  be  Inferred  from 
the  rule  or  regulation  Itaelf.  but 
must  be  shown  positively."  Day  v. 
Owen,  6  Mich.  520.  526.  72  AmD  62. 

84.  Ala. — Birmingham  R.,  etc.,  Co. 
V.  McDonough.  163  Ala.  122,  44  8  960. 
127  AmSR  18,  13  LRANS  445;  Pull- 
man Car  Co,  V.  Krauas,  145  Ala.  395. 
40  S  898.  4  LRANS  103,  8  AnnCas  218. 

Ark. — McCook  V.  Northup.  66  Ark. 
226,  45  SW  647. 

Cal.— Wright  V.  California  Cant.  R. 
Co..  78  Cal.  360,  20  P  740. 

Fla. — South  Florida  R.  Co.  v. 
Rhodes,  25  Fla.  40,  6  S  688,  28  AmSR 
606.  3  LRA  733. 

Oa. — Burge  v.  Georgia  R.,  etc..  Co., 
183  Ga.  423.  65  SE  879.  18  AnnCas 
42;  Central  of  Georgia  R.  Co.  v. 
Motes.  117  Ga.  928,  48  SE  990,  97  Am 
SR  223,  62  LRA  607. 

111.— Illinois  Cent.  R.  Co.  v.  Whltte- 
more.  43  111.  420,  92  AmD  138. 

Iowa. — Gregory  v.  Chicago,  etc.,  R. 
Co..  100  Iowa  846,  69  NW  632;  Hoff- 
bauar  v.  Delhi,  etc.,  R.  Co.,  62  Iowa 
842,  I  NW  121. 

Mo.— Chilton  T.  St  Louis,  etc.,  R. 
Co..  114  Mo.  88,  21  SW  467.  19  LRA 
269. 

Mont. — Doherty  Northern  Pac. 
R.  Co..  43  Mont  294,  IIB  P  401,  26 

LRANS  1139. 

N.  J. — Daniel  v.  North  Jersey  St.  R. 
Co.,  64  N.  J.  L.  603,  46  A  625  [disappr 
Compton  V,  Van  Volkenburgh,  84  N. 
J.  L.  134;  Ayres  v.  Morris,  etc.,  R. 
Co.,  29  N.  J.  L.  393.  80  AmD  216; 
State  v.  Overton,  24  N.  J.  L.  435,  61 
AmD  671.  all  three  holding  the  ques- 
tion to  be  one  for  the  jury]. 

N.  T. — Montgomery  v.  Buffalo  R. 
Co.,  165  N.  T.  189,  68  NE  770;  Vedder 
V.  Fellows,  20  N.  Y.  126;  HIbbard  v. 
New  York,  etc.,  R.  Co.,  15  N.  Y.  455; 
O'Gorman  v.  New  Tork.  etc.,  R.  Co.. 
96  App.  Dlv.  694,  89  NTS  689;  Tracy 
V,  New  York,  etc.,  R.  Co.,  9  Boaw. 
396. 

Pa. — Com.  V.  Doe.  44  Pa.  Super.  331. 

R.  I. — Martin  v.  Rhode  Island  Co., 
32  R.  I.  162.  78  A  548,  32  LRANS  696, 
AnnCasl912C  1288  (regulating  i>ay- 
ment  of  fare), 

S.  C. — Weber  v.  Southern  R.  Co.,  65 
S.  0.  366,  43  SE  888. 

Tenn, — Knox  vl  lie  Tract.  Co.  v. 
Wllkerson,  117  Tenn.  482.  99  SW  992, 
9  LRANS  679,  10  AnnCas  641;  Louis- 
ville, etc.,  R.  Co.  v.  Fleming,  14  Lea 
128. 

Va. — Norfolk,  etc.,  R-  Co.  v.  Wysor, 

82  Va.  250. 

[a]  Bsasoa,  for  mle, — "The  neces- 
sity of  holding  this  to  be  a  question 
of  law,  and.  therefore,  witnin  the 
province  of  the  court  to  settle,  is  ap- 

farent  from  the  consideration,  that  It 
s  only  by  so  holding,  that  fixed  an<I 

fiermanent  regulations  can  be  estab- 
Ished.  If  this  question  Is  to  be  left 
to  juries,  one  rule  would  be  applied 
by  them  to-day  and  another  to-mor- 
row." Illinois  Cent.  R.  Co.  v.  WhU- 
temore,  43  III.  420.  423.  92  AmD  138. 

[b]  IUn8tratlona,^(^l)  Whether  a 
rule  of  a  street  railroad  fixing  the 
maximum  amount  for  which  change 
will  be  made  is  reasonable  Is  a  ques- 
tion of  law  for  the  court.  Burge  v. 
Georgia  R,,  etc.,  Co.,  133  Ga.  423.  65 
SE  879.  18  AnnCas  42;  Knoxvllle 
Tract  Co.  v.  Wllkerson,  117  Tenn. 
48S.  99  SW  992,  9  LRANS  679,  10  Ann 
Cas  641.    (2)  Where  a  atatqte  pro- 
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verted;""  and  it  has  been  held  to  be  solely  a  ques- 
tion of  fact  for  the  jury," 

Interstate  cosiinerce  commission.  The  reasonable- 
ness of  a  rule  or  regulation  by  a  carrier^  within  the 
Interstate  Commerce  Act,  is  a  question  for  the  in- 
terstate commerce  commission,  where  the  only  ques- 
tions are  whether  the  carrier's  rule  was  applicable 
to  the  case  and  was  properly  applied.®' 

1072]  0.  Notice  of  Begnlations.^  As  the 
validity  of  a  regulation  does  not  depend  on  contract, 
express  or  implied,  but  on  the  general  power  of  the 
carrier  to  control  its  business,  there  is  not  the  neces- 
sity, which  exists  with  reference  to  a  special  con- 
tract regulation,  of  bringing  it  home  to  the  passen- 
ger so  that  his  assent  thereto  shall  appear;  but  the 
passenger  is  bound  to  take  notice  and  to  inform  him- 


self of  reasonable  regulations  governing  the  pur- 
ctiase  of  tickets  and  the  transit  and  conduct  of 
trains,^**  and  if  such  regulations  are  so  posted,  or 
otherwise  published,  that  passengers  may  conven- 
iently advise  themselves  with  i^cforcnce  thereto,  it 
is  sufficient.'^  The  distinction  has  been  m^de  that 
rules  which  cover  special  cases  may  properly  be 
brought  to  the  knowledge  of  the  traveling  public  by 
notice  of  publication,"'^  but  that  a  rule  and  notice 
which  is  intended  to  apply  to  all  passengers  and  to 
affect  all  travel  and  ovei-y  individual  who  applies  for 
passage  stands  on  a  different  basis  and  requires  more 
direct  notice,"^  and  it  has  been  held  that  a  notice 
which  is  intended  to  apply  to  the  entire  public 
should  be  such  as  to  leave  no  doubt  but  that  it 
reaches  all  who  are  to  be  afEected  by  it" 


vides  that  an  extra  charge  of  ten 
cents  may  be  made  where  a  parly 
has  a  reasonable  opportunity  to  pur- 
chase a  ticket  before  entering  a  train 
and  falls  so  to  do,  the  reasonableness 
of  a  regulation  of  the  carrier  requir- 
ing such  extra  charge  Is  a  question 
of  law,  HofTbauer  v.  Delhi,  etc..  R. 
Co.,  52  Iowa  342.  3  NW  121.  (3) 
Whether  the  regulations  of  a  rail- 
road company  as  to  excess  rates  and 
rebate  checks  is  reasonable  Is  a 
question  of  law  for  the  court.  Weber 
v.  Southern  R.  Co.,  65  8.  C.  SBS,  43  BE 
888. 

86.  U.  S. — Ohage  v.  Northern  Pac. 
R.  Co.,  200  Fed.  128,  118  CCA  302. 

Ark. — St.  Liouls,  etc.,  R.  Co.  v.  Ad- 
cock,  62  Ark.  406.  12  SW  874. 
-  111. — Illinois  Cent.  R.  Co.  v.  Whlt- 
temore,  43  111.  420,  92  AmD  138. 

Mo. — Chilton  V.  St.  Iioufs,  etc.,  R. 
Co..  114  Ho.  88,  21  SW  4E7,  19  LRA 
269. 

N.  Y, — Barker  v.  Central  Park,  etc., 
R.  Co.,  151  N.  Y.  237,  46  NE  650,  56 
AmSR  626,  35  LRA  489;  Avery  v. 
New  York  Cent.,  etc.,  R.  Co.,  121  N. 
Y.  31,  24  NE  20. 

Pa. — Pittsburgh,  etc..  R,  Co.  v. 
Lyon,  123  Pa.  140,  IB  A  607,  10  Am 
SR  617,  2  LRA  489. 

[a]  Tbe  •rro&wna  ■ntnalaslon  of 
such  question  to  the  jury  will  be 
deemed  harmless  where  its  finding 
thereon  Is  correct.  Chilton  v.  St. 
Louis,  etc.,  R.  Co.,  114  Mo.  88,  21  SW 
467,  19  LRA  289. 

86.  State  v.  Chovln,  7  Iowa  204. 

87.  Southern  R.  Co.  v.  Campbell, 
239  U.  S.  99,  102,  36  SCt  33.  60  L.  ed. 


165  [aff  94  S.  C.  95,  77  SE  745].  See 
generally  Commerce  [7  Cyc  486]. 
"We  are  not  concerned  with  the 


reasonableness  of  the  rule;  that,  if 
challenged,  would  be  a  question  for 
the  Interstate  Commerce-  Commis- 
sion." Southern  K.  Co.  v.  Campbell. 
239  U.  S.  99.  102,  S«  SCt  33,  60  L.  ed. 
166  raff  94  S.  C.  OB.  77  SB  745]  (per 
Hughes,  J.) . 

[al  roTfeltnre  of  mileage  hook. — 
Whether  a  rule  of  a  carrier  In  regard 
to  the  forfeiture  of  mileage  books  Is 
reasonable  is  a  question  for  the  In- 
terstate commerce  commission. 
Southern  R.  Co.  v.  Campbell,  239  U. 
S.  99.  36  SCt  33.  60  L.  ed.  166  [afl  94 
S.  C.  95,  77  SE  745], 

88.  Knowled|re  and  uwent  of  paa- 
■•ngar  to  condftlong  and  limitations 
to  contract  of  carriage  see  Infra 
i§  1136,  1137. 

89.  Fla. — Florida  Bast  Coast  R. 
Co.  V.  Carter,  C7  Fla.  S36,  66  S  254, 
AnnCasl9l6E  1299. 

Kan. — Southern  Kansas  R.  Co.  v. 
Hinsdale.  38  Kan.  607.  16  P  937. 

Ky. — Chiles  v.  Chesapeake,  etc.,  R. 
Co..  125  Ky.  299.  305.  101  SW  386,  30 
KyL  1332.  11  LRANS  268  tquot  Cyc]. 

Minn. — Faber  v.  Chicapo  Great 
Western  R.  Co.,  62  Minn.  433,  64  NW 
918.  36  LKA  789. 

Mont. — Doherty  v.  Northern  Pac. 
B.  Co.,  43  Mont.  294,  115  P  401,  36 
LRANS  1139. 

N.  H. — Johnson  v.  Concord  R.  Corp., 
46  N.  H.  eiS.  88  AmD  199. 

X.  Y. — ^Barker  v.  Central  Park,  etc.. 


R.  Co..  151  N.  Y.  237,  45  NE  650,  66 
AmSR  626.  35  LRA  489. 

N.  C. — Brltton  v.  Atlanta,  etc.,  R. 
Co.,  88  N.  C.  536,  43  AmR  749. 

Pa. — Urake  v.  Pennsylvania  R.  Co., 
13?  Pa.  352,  20  A  994,  21  AmSR  883; 
Com,  V.  Doe,  44  Pa.  Super.  331. 

S.  C. — Funderburg  v.  Augusta,  etc., 
R.  Co.,  81  S.  C.  141,  61  SE  1076,  21 
LRANS  868. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Uoody, 
(Civ.  A.)  30  SW  674. 

[a]  Heed  not  notify  eooh  paMen^ 
g*r. — (1)  A  carrier  need  not  bring 
home  to  each  passenger  personal 
knowledge  of  the  existence  of  a  rea- 
sonable rule.  Funderburg  v.  Au- 
gusta, etc.,  R.  Co.,  81  S.  C.  141,  61  SE 
1075,  21  LRANS  868.  (2)  Where  a 
street  railroad  company  has  adopted 
reasonable  rules  and  regulations  as 
to  fares,  there  is  no  burden  on  the 
company  to  show  that  a  passenger 
had  notice  of  such  rules  and  regula- 
tions. Com.  V.  Doe,  44  Pa.  Super. 
331. 

[b]  Dnty  to  make  iJiqalry. — (i) 

A  passenger  desirins  to  know  the 
regulations  of  a  carrier  should  make 
proper  Inquiry,  and  It  is  not  neces- 
sary that  notice  of  a  proper  regula- 
tion should  be  brought  home  to  the 
passenger  to  bind  him  thereby. 
Johnson  v.  Concord  R.  Corp.,  46  N.  H. 
213,  88  AmD  199.  (2)  The  purchaser 
of  a  ticket  is  bound  to  inform  him- 
self of  a  carrier's  regulations,  and 
must  conform  to  the  custom  of  the 
road  In  the  transportation  of  its  pas- 
sengers. McRae  v.  Wilmington,  etc., 
R.  Co.,  88  N.  C.  626,  43  AmR  745.  (3> 
The  law  does  not  presume  that  one 
about  to  become  a  passenger,  or  one 
who  has  become  a  passenger,  knows 
the  rules  and  regulations  of  the  car- 
rier, but  one  who  neglects  to  Inform 
himself  as  to  the  rules  and  regula- 
tions has  no  greater  right  under  his 
ticket  than  if  he  had  acquired  actual 
knowledge  of  the  terms  of  his  con- 
tract. Lake  Shore,  etc.,  R.  Co.  v, 
Rosenzwelg.  113  Pa.  519.  6  A  646. 

[c]  If  »  pasKenffsT  dlsregarda 
regnlatloni  adopted  by  a  comimny  as 
to  the  purchase  of  tickets  or  the  run- 
ning or  trains,  by  failure  on  his  part 
to  make  any  inquiries,  and  such  neg- 
lect is  not  induced  by  the  company  s 
agent  who  has  authority  in  the  mat- 
ter, the  company  Is  not  liable  there- 
for. Southern  Kansas  R.  Co.  v.  Hins- 
dale. 38  Kan.  507,  16  P  937. 

[d]  Evidence  of  knomeOge. — (1) 
The  knowledge  of  a  regulation  by  a 

E articular  passenger  may  be  shown 
y  evidence  that  the  regulation  had 
been  in  operation  for  many  years, 
that  it  had  always  been  enforced,  and 
that  the  passenger  in  question  had 
some  knowledge  of  the  operation  of 
the  road.  Com.  v.  Doe,  44  Pa.  Super. 
331.  (2)  Where  a  passenger  knows 
that  on  one  side  of  the  track  no  plat- 
form or  place  for  alighting  from 
trains  has  been  provided,  and  that 
there  is  a  safe  and  convenient  plat- 
form on  the  other  side  for  the  use  of 

fassengers  In  entering  and  leaving 
ralna,  such  knowledge  Is  notice  of 
a  rule  of  the  company  that  passen- 


gers shall  get  on  and  off  trains  at 
said  platform.  Drake  v.  Pennsyl* 
vanla  R.  Co..  137  Pa.  352,  20  A  994, 
21  AmSR  883. 

90.  Cal.— Wright  v.  Central  R. 
Co..  78  Cat.  360,  20  P  740. 

Ga. — Macon,  etc.,  R.  Co.  v.  Johnson, 
38  Oa.  409. 

N.  Y. — Ketchum  v.  New  York  City 
R.  Co.,  118  App.  Div.  248,  103  NTS 
486. 

Pa.— Whltesell  v.  Crane,  8  Watts  & 
S.  369. 

Tenn. — Trotllnger  v.  East  Tennes- 
see, etc..  R.  Co..  11  Lea  633. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Moody, 
(Civ.  A.)  30  SW  574, 

Eng. — Motteram  v.  Elastern  Coun- 
ties R.  Co..  7  C.  B.  N.  S.  68,  97  ECL 
58,  141  Reprint  736. 

[a]  Publication  ud  postlnf  of 
rules. — (1)  A  statute  providing  that 
every  railroad  corporation  must  have 
printed  and  conspicuously  posted  on 
the  inside  of  Its  passenger  cars,  its 
rules  and  regulations  regarding  fare 
and  conduct  of  Its  passengers.  Is 
sufnciently  complied  with  where  a. 
passenger  enters  a  car  of  a  class 
higher  than  that  which  his  ticket  en- 
titles him  to  enter,  and  Is  Informed 
by  the  conductor  that  he  must  pay 
an  extra  fare  or  go  into  another  car, 
and  at  the  same  time  the  conductor 
calls  his  attention  to  a  card  posted 
up  in  the  car,  stating  the  terms  and 
rules  for  the  regulation  of  pas- 
sengers, and  Informs  him  that  it  is 
a  regulation  of  the  company.  Wright 
v.  Central  R.  Co.,  78  Cal.  360.  26  P 
740.  (2>  Where  a  railroad  company 
has  given  such  publicity  to  Its  regu- 
lations in  the  ticket  ofilce  and  by 
posters  In  the  cars  that  a  person  of 
ordinary  Intelligence,  by  the  use  of 
reasonaole  care  and  caution,  may  ob- 
tain all  requisite  Information,  he  is 
bound  by  the  regulations.  Trotllnger 
v.  East  Tennessee,  etc.,  R.  Co.,  11 
Lea  (Tenn.)  633. 

[b]  Xrottce  on  oar  door. — ^Where  a 
notice  of  a  rule  that  passengers  must 
not  stand  on  the  platform  Is  posted 
on  the  door  of  a  car.  passengers  will 
be  presumed  to  know  such  rule,  and 
the  burden  of  proof  Is  on  the  party 
disclaiming  such  knowledge  to  estab- 
lish such  fact,  Macon,  etc..  R.  Co. 
V.  Johnson.  38  Ga.  409. 

[  c  ]  Copies  posted  at  station, — 
Proof  that  a  copy  of  the  by-laws  of 
the  company  was  posted  at  the  sta- 
tions at  which  the  passengers 
against  whom  it  was  attempted  to 
enforce  them  got  Into  and  left  the 
train  Is  sufndent  proof  of  the  pub- 
lication of  such  by-laws  under  !  110 
of  the  Railway  Clauses  Act  of  1846, 
without  sliowlng  that  copies  were 
atlixed  at  all  other  stations.  Mot- 
teram V.  Eastern  Counties  R.  Co.,  7 
C.  B.  N.  S.  68,  97  ECL  58,  141  Re- 
print 736. 

91.  Louisville,  etc.,  R.  Co,  v.  Tur- 
ner. 100  Tenn.  213,  47  SW  223,  43 
LRA  140. 

92.  Louisville,  etc.,  R.  Co.  v.  Tur> 
ner.  100  Tenn.  213,  47  SW  223.  43 
LRA  140. 

98.    Louisville,  etc.,  B.  Co.  ▼.  Tur- 
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BnleB  relating  to  the  method  in  irhidi  employees 
shall  conduct  the  business  of  the  carrier,  and  regu- 
lating their  authority,  are  not  supposed  to  be  known 
to  the  public,  and  a  passenger  is  not  charged  with 
notice  thereof,  unless  they  are  brought  home  to 
hinij**  and  before  such  rules  can  be  enforced  i^ainst 
a  passenger  reaBonable  notice  thereof  most  be  given 
to  him.«» 

1073]  D.  Duty  to  Obey;  Enforcement.  Pas- 
sengers are  bound  to  obey  all  reasonable  rules  and 
regulations  prescribed  by  the  carrier,  of  which  they 
have  knowledge  or  are  charged  with  knowledge, 

n«r.  100  Tenn.  SIS,  47  SW  221,  42 
X.RA  140. 

M.  Ala. — Blrmingrham  R.,  etc.,  Co. 
T.  StallltiKS.  154  Ala.  627,  4B  B  660. 

Oa. — Georsia  R.,  etc..  Co.  v.  Uur- 
den,  86  Ga.  424.  12  SE  620. 

111. — Lake  Shore,  etc.,  R.  Co.  v. 
Brown,  121  111.  1«Z.  14  NB  197,  6 
AmSR  610. 

Me. — X>unn  v.  Grand  Trunk  R.  Co., 
52  Me.  187.  4  AmR  2«7. 

Mich. — ^Huftord  V.  Grand  Raplda. 
etc..  R.  Co..  64  Mich.  6S1,  2l  NW  S44. 
2  AmSR  85». 

Mo. — McQee  Hinourl  Pac.  R. 
Co..  92  Mo.  202,  4  8W  7S9,  1  AmSR 
706. 

N.  T.— McGowan  v.  New  York  City 
R.  Co..  99  NTS  835  (as  to  lesaance 

or  use  of  transfers). 

S.  C— Klrkland  v.  Charleston,  etc., 
R.  Co..  79  S.  C.  273.  60  39!  668,  128 
AmSR  848.  15  L.RANS  425. 

Va. — Norfolk,  etc..  R.  Co.  v.  WyBor, 
82  Va.  250. 

[a]  PrlTate  rale*. — A  passenger 
Is  not  presumed  to  know  the  private 
or  secret  rule.s  Eiven  by  a  company 
to  Its  conductors,  but  has  a  rl^ht  to 
rely  on  their  statemsnt  as  to  what 
th«  rules  are  In  contracting  with  It. 
GeorRla  R.,  etc.,  Co.  v.  Miirden,  86 
Ga.  434.  12  SE  630. 


provided  the  carrier  has  afEorded  them  reasonable 

facilities  for  doing  so.** 

Enforcement.  It  is  within  the  power,  a^  well  as 
the  duty,  of  the  carrier,  through  its  proper  em- 
ployee*, to  enforce  the  observance  of  such  rules  and 
reguUftions  but  such  enforcement  must  be  done 
in  a  reasonable  manner,  and  so  as  not  to  inflict  un- 
necessary injury  or  inconvenience  on  passengers." 

[$  1074]  E.  Waiver  or  Abrogation  of  Rules.  The 
rules  and  regulations  of  a  carrier  may  be  waived  or 
abrogated,  as  by  their  habitual  violation,  with  the 
knowledge  of  the  carrier,^  and  such  knowledge  may 


Kov  far  a  paweafer  la  oliarreaUe 
with  notice  or  rules  of  the  company 
as  to  the  authority  of  a  conductor 
on  a  freight  train  to  receive  pas- 
aenf^ers  see  supra  |  1060. 

96.  Ft.  Clark  St.  R.  Co.  v.  Ebausrh, 
49  in.  A.  582;  Compton  v.  Van  Vol- 
kenburffh.  34  N.  J.  L.  134;  Lane  v. 
Ea^t  Tennessee,  etc..  R.  Co.,  5  Lea 
(Tenn.)  124. 

ee.  Pla. — Florida  Southern  R.  Co. 
V.  Hfrst.  30  Fla.  1,  11  S  506,  32  Am 
SR  17,  16  LRA  631. 

Til, — ChicaRo,  etc.,  R.  Co,  v.  Rellly. 
40  111-  A.  416.  ' 

Ind. — Chicago,  etc.,  R.  Co.  v.  Field. 
7  Ind.  A.  172,  S4  NE  406,  52  AmSR 
444. 

Mo.— McQuerry  v.  Metropolitan  3t. 
R.  Co.,  117  Mo.  A.  256,  92  RW  912. 

Mont. — Doherty  v.  Northern  Pao. 
R.  Co..  43  Mont  294,  IIB  P  401,  36 
LRANS  1139. 

N.  T. — Montgomery  v.  Buffalo  R. 
Co.,  165  N.  T.  139.  58  NE  770;  Blnge- 
mann  v.  International  R.  Co.,  :  3fi 
NTS  743  [rev  on  other  grounds  153 
App.  Dlv.  935.  138  NTS  1107  mem]. 

N.  C. — Britton  v.  Atlanta,  etc..  R. 
Co^  88  N.  C.  536,  43  AmR  749. 

Oh. — Crawford  v.  Cincinnati,  etc, 
R.  Co..  26  Oh.  St.  680. 

S,  C. — Punderburg  v.  Augusta,  etc., 
R.  Co..  81  S.  C.  141.  61  SE  1076,  21 
LRANS  868. 

W.  Va.' — Downey  v.  Chesapeake, 
etc..  R.  Co..  28  W.  Va.  732. 

Wis. — Bass  v.  Chicago,  etc..  R.  Co.. 
36  "Wis.  450,  17  AmR  495. 

See  also  supra  S  1071. 

[a]  Beacoaa  for  rale. — "The  con- 
tract of  carriage  Is  made  subject  to 
all  reasonable  rules  and  regulations 
then  In  force  and  the  passenger  ac- 
cepts either  the  express  or  implied 
undertaking  of  carriage  with  the  un- 
derstanding that  he  will  conform 
to  such  regulations  of  the  carrier 
with  respect  to  the  transportation  as 
are  appropriate  and  reasonable."  Mc- 
Lain  v.  St.  Louis,  etc..  R.  Co..  131 
Mo.  A.  733,  737.  Ill  SW  835. 

[b]  AtttkocUgr  of  o&oer  anst  be 
obayvAi  In  the  enforcmnent  of  an 
ordsr  on  a  train,  and  In  the  execu- 


tion of  reasonable  rerulatlona  for  the 
safety  and  comfort  of  the  passengers 
and  for  the  security  of  the  train, 
the  authority  of  the  offlcers,  exer- 
cised on  the  responsibility  of  the 
company,  must  tie  ot><ured  by  the 

Eassengers.  Bass  v.  Chicago,  etc., 
Co.,  36  Wis.  460,  17  AmR  495. 
[c]  axeiiM  for  TlolatioB.— One 
who  sees  fit  to  ride  on  a  street  car 
is-  bound  to  submit  to  reasonable 
regulations  with  reference  thereto, 
without  regard  to  any  excuse  he  may 
have  for  desiring  to  violate  them. 
Montgomery  v.  Buffalo  R.  Co.,  165 
N.  T.  139,  68  NE  770. 

IMsobedlence  of  rales  l 
As  contributory  negligence  see  Infra 
I  1487. 

As  grounds  for  ejection  see  Infra  j| 
11S7-1171. 

97.  Chicago,  etc.,  R.  Co.  v.  Gra- 
ham. 3  Ind.  A.  28.  29  NE  170,  50  Am 
SR  266;  Brown  v.  Kansas  City,  etc., 
R.  Co.,  38  Kan.  634.  16  F  942;  Cathey 
v.  St.  Louis,  etc.,  R.  Co.,  149  Ho.  A. 
134.  130  SW  130;  Kirk  v.  Seattle 
Electric  Co.,  58  Wash.  288,  108  P  604. 

31  LRANS  991. 

[a]  A  passenger  is  entitled  to-  a 
reasonable  opportunity  to  comply 
with  a  carrier  s  regulation.  Cathey 
V.  St.  Louis,  etc.,  R.  Co.,  149  Mo.  A. 
134,  130  SW  130. 

98.  Ark. — Mayfield  v.  St.  Louis, 
etc.,  R.  Co.,  97  Ark.  24,  133  SW  168, 

32  LRANS  525. 

Fla. — Florida  Southern  R.  Co.  v. 
Hirst,  30  Fla.  1,  11  S  506,  32  AmSR 
17,  16  LRA  631. 

Md. — Baltimore,  etc.,  R.  Co.  v. 
Carr.  71  Md.  135.  17  A  1052. 

Mo. — McLaln  v.  St.  Louis,  etc.,  R. 
Co.,  131  Mo.  A.  733,  111  SW  83B. 

N.  T. — Smith  V.  Manhattan  R.  Co.. 
IS  NTS  769  [aff  138  N.  Y.  62S  mem. 

33  NE  1083  mem]. 

Eng. — Jennings  v.  Great  Northern 
R.  Co..  L.  R.  1  Q.  B.  7. 

Ont. — Rex  v.  Toronto  R.  Co.,  23 
Ont.  L.  186.  209.  2  OntWN  681.  18 
OntWR  104  [cit  CycJ. 

ia]  The  enforcement  of  reason- 
B  rales  and  regnlattons  for  the 
admission  to  trains  In  a  crowded 
depot,  where  trains  are  constantly 
departing  for  different  points  and  di- 
rections, la  an  actual  necessity;  and 
the  railroad  company  must  have 
power  to  make,  and  to  require  to  be 
observed,  such  reasonable  rules  and 
regulations.  Baltimore,  etc.,  R.  Co. 
V.  Carr.  71  Md.  135.  17  A  1052. 

[b]  Discretion  as  to  enforoentent. 
— where  a  rule  Is  reasonable,  the 
carrier's  employees  have  no  discre- 
tion respecting  its  enforcement. 
Sickles  V.  Brooklyn  Heights  R.  Co., 
113  App.  Dlv.  680,  99  NTS  953. 

[c]  It  is  the  dnty  of  a  condnotor 
to  enforce  a  rule  of  the  carrier  re- 
quiring passengers  to  ride  in  the 
passenger  cars,  out  the  obligation  on 
the  passengers  and  the  protection  to 
the  company  of  a  rule  of  this  kind 
la  not  dependent  on  the  fidelity  of 
the  conductor  or  other  agent  charged 
with  Its  enforcement.  Florida  South- 
ern R.  Co.  v.  Hirst.  30  Fla.  1.  11  S 
606,  32  AmSR  17.  16  LRA  631. 

[d]  Compliance  bjr  carrier,^ — ^Where 
a  hy-law  of  a  carrier  Imposes  cer- 
tain duties  on  passengers,  and  lays 
correlative  duties  on  the  company, 
the  company  must  strictly  have  com- 
plied with  the  by-law  on  Its  part,  to 
entitle  it  to  enforce  it  against  the 
passenger.   Jennings  v.  Great  North- 


ern R.  Co.,  Li.  R,  1  Q.  B.  7. 

M.  Ala. — Carleton  v.  Central  of 
Georgia  R.  Co..  156  Ala.  826,  46  8  496. 
16  AnnCas  446  and  note. 

Ark. — Hobbs  v.  Texas,  etc.,  R.  Co., 
49  Ark.  357.  6  SW  686. 

Fla. — Louisville,  etc.,  R.  Co.  v. 
Berry,  68  Fla.  300,  60  S  679. 

Md. — Baltimore,  etc.,  R.  Co,  v. 
Blocher,  27  Md.  277. 

Mo. — Cathey  v.  St.  Louis,  etc.,  R. 
Co..  149  Mo.  A.  134,  130  SW  130. 

N.  T. — Weber  v.  Rochester,  etc.,  R. 
Co..  145  App.  Div.  84.  129  NTS  304. 

Tenn. — Nashville  St.  R.  Co.  v.  Grif- 
fin, 104  Tenn.  81.  57  SW  153,  49  LRA 
451  (unreasonable,  arbitrary,  and  op- 
pressive enforcement). 

Tex. — Texas  Midland  R.  Co.  v, 
Geraldon.  103  Tex.  402,  128  SW  611. 
29  LRANS  799  and  note,  AnnCaa 
1913A  45  and  note, 

[a]  A  carrier  Is  responsible  for 
an  unjust  application  of  a  reasonable 
rule,  or  for  enforcing  It  In  an  un- 
reasonable manner  or  with  undue 
severity,  Birmingham  R.,  etc.,  Co,  v. 
McDonough.  153  Ala.  122,  44  S  960, 
127  AmSR  18,  13  LRANS  445;  Louis- 
ville, etc.,  B.  Co.  V.  Berry,  58  Fla. 
300,  60  S  579. 

[b]  The  prerlons  existence  of  a 
oontrary  oostom  does  not  make  It  Im- 
proper for  the  carrier  to  Introduce 
and  enforce  a  rule  on  the  subject. 
Hobbs  V.  Texas,  etc..  R.  Co.,  49  Ark. 
357,  5  SW  586. 

[c]  Conrtesj.— Passengers  being 
obliged  to  conform  to  the  regulations 
prescribed  by  carriers,  so  far  as  to 
enable  them  to  avoid  Imposition,  a 
corresponding  duty  Is  Imposed  on 
the  latter  to  show  all  becoming 
courtesy  toward  the  former  In  de- 
manding the  evidence  of  their  com- 
pliance with  such  rules.  Baltimore, 
etc..  R.  Co.  V.  Blocher.  27  Md.  277. 

1.  Fla. — Florida  East  Coast  R.  Co. 
V.  Carter,  67  Fla,  386,  SE  8  264,  Ann 
Casl916E  1299. 

111. — Coburn  v.  MoHne,  etc.,  R.  Co., 
149  III.  A.  132  [afT  242  111.  448.  90  NE 
741.  134  AmSR  377], 

Mich. — Lake  Shore,  etc.,  R.  Co.  v. 
Pierce,  47  Mich.  277.  11  NW  157. 

Mo. — Burke  v.  Missouri  Pac.  R,  Co., 
51  Mo.  A.  491. 

Pa. — Drake  v.  Pennsylvania  R.  Co.. 
137  Pa.  352.  20  A  994,  21  AmSR  883. 

Tex.— Missouri,  etc..  R.  Co.  v.  Herr- 
ing. 61  Tex.  Civ.  A.  543.  127  SW  1155. 
130  SW  1039  (continued  nonenforce- 
ment):  San  Antonio,  etc.,  R.  Co.  v. 
Lynch,  <Clv.  A.)  56  SW  517  (rule 
forbidding  conductor  of  freight 
trains  to  carry  passengers  not  abro- 
gated). 

[al  Wbere  snoli  rniss  are  mwnte 
and  habitually  tlolatea   (1)  by  the 

employees,  and  such  Tiolatlon  is 
known  to  the  company's  officers,  or 
continued  for  such  a  length  of  time 
that  such  officers,  by  the  use  of  ordi- 
nary care,  might  have  known  of  It, 
and  no  attempt  Is  made  to  enforce 
the  rules,  such  rules  will  be  pre- 
sumed to  have  been  abrogated,  Mis- 
souri, etc.,  R,  Co,  V.  Huff.  (Tex.  Clv. 
A.)  78  SW  249  frev  on  other  grounds 
98  Tex.  110,  81  SW  525].  (2)  By 
allowing  agents  or  servants  to  con- 
tinue to  act  in  violation  of  such 
rules  and  regulations  as  are  made 
for  their  guidance  the  carrier  waives 
the  same  with  reference  to  the  pub- 
lic. San  Antonio,  etc.,  R.  Co.  v. 
Lynch,  (Tex.  Clv.  A.3.  66  SW  617: 
Texas,  etc.,  R.  COy^  iQlUott,  U  Tex. 
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be  constructive  as  well  as  aetoal.'  A  railroad  com- 
pany cannot  waive  a  compliance  with  its  r^ulations 
by  way  of  discrimination;  but,  if  the  regulation  is 
waived  for  one  person,  it  is  waived  as  to  all  under 
like  conditions.' 

1075]  F.  Use  of  Oarrier's  Premises — 1.  In 
G^eraL  A  common  carrier  of  passengers,  such  as 
a  railroad  company,  may  make  reasonable  rules  and 
reflations  for  the  use  of  its  stations  and  other 
premises,  consistent  with  the  purposes  for  which  it 
was  created  and  not  inconsistent  with  legally  estab- 
lished regulations;*  and  the  power  which  the  com- 
pany has  to  regulate  its'  station  buildings  it  may 
delegate  to  suitable  officers."  It  may  exclude  from 
its  station  grounds  those  who  go  there  not  to  trans- 


act business  with  the  railroad  eompany,  but  from 
curiosity  or  to  transact  their  private  business  with 
passengers  or  third  persons,"  plu^ieularly  dishonest 
and  troublesome  persons;'  and  when  such  persons 
come  on  its  station  grounds  in  violation  of  such 
prohibition,  it  may  remove  them,  using  no  unneces- 
sary force.*  Thus  a  common  carrier  may  exclude 
from  its  vehicles  and  premises  persons  selling 
lunches  to  passengers,*  and  hotel  runners  soliciting 
patronage  for  their  hotels."  So  also  the  company 
may  exclude  from  its  station  grounds  hackmcn 
soliciting  the  carriage  of  passengers  to  and  from 
stations,^^  and  for  this  purpose  may  obtain  an  in- 
junction to  prevent  such  persons  from  entering  on 
its  premises  ;^^  or  it  may  allow  all  hackmen  the  same 


Civ.  A.  81,  54  SW  *10:  Eddy  v. 
Rowell,  (Tex.  Civ.  A.)  26  SW  87B. 

[b]  OoBAaotor  o«iuiot  flcrlat*. — 

A  conductor  cannot  be  required 
by  a  passenger  to  deviate  from  his 
train  rules  on  the  latter's  statement 
of  an  alleged  agreement  with  the 
company  confllctins  therewith,  Every- 
one Is  bound  to  Know  that  a  con- 
ductor has  no  general  power  to  run 
his  train  except  in  conformity  to  the 
schedule.  lAke  Shore,  etc.,  R.  Co,  v. 
Pierce,  i7  Mich.  277,  11  NW  157. 

[c]  Whmt  not  walvw. — The  fact 
that  the  company  has  permitted  per- 
sons residing  north  of  its  road  to 
cross  its  right  of  way  and  track  aa 
foot,  at  different  points  in  the  vicin- 
ity of  Its  station  building,  in  going 
between  different  parts  of  the  town, 
Is  not  a  waiver  of  its  regulations 
affecting  Its  paflsengers,  nor  a  per- 
mission to  them  to  alight  on  the 
north  aide.  Drake  v.  Pennsylvania 
R.  Co..  137  Pa.  362,  20  A  994,  21  Am 
8R  883. 

8.  Coburn  v.  MoUne.  etc..  R.  Co., 
14D  111.  A.  132  [air  243  111.  448.  90  NB 
741.  134  AmSR  377]. 

3.  Coleman  v.  Pennsylvania  R  Co., 
242  Pa.  304,  89  A  87.  50  LRANS  432. 

4.  Donovan  v.  Pennsylvania  Co., 
199  U.  S.  279,  26  SCt  91.  50  L.  ed.  192; 
Landrigan  v.  State.  31  Ark.  50,  25 
AmR  547;  Godbout  v.  Kt.  Paul  Union 
Depot  Co..  79  Minn.  188,  81  NW  83S, 
47  LRA  532. 

[a]  Vowar  incident  to  omMnUxi. 
-—"Although  its  functions  are  public 
in  their  nature,  the  company  holds 
the  legal  title  to  the  property  which 
It  has  undertaken  to  empl&y  In  the 
discharge  of  those  functions.  And 
as  incident  to  ownership  it  may  use 
the  property  for  the  purpose  of  mak- 
ing profit  for  Itself;  such  use,  how- 
ever, being  always  subject  to  the 
condition  that  the  property  must  be 
devoted  primarily  to  public  objects, 
without  discrimination  among  pas- 
sengers and  shippers,  and  not  be  so 
managed  as  to  defeat  those  objects. 
It  is  required,  under  all  circum- 
stances, to  do  what  may  be  reason- 
ably necessary  and  suitable  for  the 
accommodation  of  passengers  and 
shippers.  But  It  Is  under  no  obliga- 
tion to  refrain  from  using  Its  prop- 
erty to  the  best  advantage  of  the 

fiubllc  and  of  Itself.   It  Is  not  bound 
D  use  Its  property  that  others,  hav- 
ing no  business  with  It,  may  make 

&rofIt  to  themselves.  Its  property  la 
>  be  deemed,  in  every  legal  sense, 
private  property  as  between  It  and 
those  of  the  general  public  who  have 
no  occasion  to  use  it  for  purposes  of 
transportation."  Donovan  v.  Penn- 
vanla  Co..  199  V.  S.  279.  294,  26  SCt 
91.  60  L.  ed.  192. 

5.  Com.  V.  Power,  7  Mete.  (Mass.) 
598,  41  AmD  465  and  note. 

S.  Jencks  v.  Coleman.  13  F.  Cas. 
No.  7.258.  2  Sumn.  221;  Kluker  v. 
Georgia  R..  etc.,  Co..  81  Ga.  461,  8  SE 
529,  12  AmSIt  328,  2  LRA  843;  John- 
son V,  Chicago,  etc.,  R.  Co.,  61  Iowa 
26.  50  NW  643. 

7.  Chicago,  etc..  R.  Co.  v.  Arm- 
strong,  30  Okl.    134,    120  P  962,  39 


LRANS  126  and  note,  AnnCa8l913B 
1343  and  note. 

[a]  rUnstratlon. — A  railroad  com- 

fiany  has  the  right  to  exclude  from 
ts  depots  and  warerooms  baggage 
carriers  who  come  there  In  an  Intox- 
icated condition,  and  who  are  turbu- 
lent and  troublesome  and  disturb  and 
interfere  with  the  agents  and  em- 
ployees of  the  company  in  the  dis- 
charge of  their  work,  and  it  may  also 
exclude  therefrom  those  who  are  re- 
ported to  be  dishonest,  and  on  ac- 
count of  whose  past  presence  in  and 
about  its  depots  and  warerooma 
freight  had  been  removed  without  the 
company's  consent,  and  for  such 
freight  the  company  had  been  com- 
pelled to  pay  the  consignee.  Chicago, 
etc..  R.  Co.  V.  Armstrong,  30  Okl.  134, 
120  P  962.  39  LRANS  126  and  note, 
AnnCasl913B  1343. 

8.  See  infra  |  1169. 

9.  Pluker  v.  Georgia  R..  etc.,  Co., 
81  Ga.  461,  8  SB  529,  12  AmSR  328, 
2  LRA  843;  Ft.  Worth,  etc..  R.  Co.  v. 
White,  (Tex.  Civ.  A.)  15S  SW  241. 

[a]  A  railroad,  company  joaj  per- 
penuUly  enjoin  lunch  rendors  from 
going  on  its  depot  platform  or  on  Its 
right  of  way  at,  or  adjacent  to,  its 
passenger  station,  as  well  as  from 
going  on  lt0  passenger  coaches,  to 
sell  articles  of  food.  JFt.  Worth,  etc., 
R.  Co.  v.  White,  (Tex.  Civ.  A.)  156 
SW  241. 

[b]  BevoUng  lloeue. — Where  a 
person  bad  for  nine  years  exercised 
the  privilege  of  entering  the  station 
and  supplying  the  passengers  with 
lunches,  without  objection  by  the 
company,  and  the  company  then  noti- 
fied him  that  he  could  no  longer  en- 
joy the  privilege,  it  having  been 
leased  to  another,  but  he  insisted  on 
exercising  it,  and  was  ejected  by  the 
company  s  employee,  but  with  no 
greater  violence  than  was  actually 
necessary.  In  an  action  by  him  for 
damages  for  assault,  the  court  held 
that  the  company  had  a  right  to  re- 
voke the  Implied  license  to  him  and 
to  exclude  him  from  the  station;  and 
that,  the  expulsion  having  been  made 
properly,  the  company  was  not  liable 
for  assault.  PluKer  v.  Georgia  R., 
etc.,  Co.,  81  Oa.  461.  8  SE  529,  12  Am 
Sn  328.  2  LRA  S43. 

10.  St  Louis,  etc.,  R.  Co.  v.  Os- 
born,  67  Ark.  399,  55  SW  142:  Lan- 
drigan v.  State,  31  Ark.  50,  26  AmR 
547;  Com.  v.  Power,  7  Mete.  (Mass.) 
596.  41  AmD  466  and  note. 

11.  U.  S. — Donovan  v.  Pennsyl- 
vania Co..  124  Fed.  1016.  60  CCA  168 
faff  199  U.  S.  279,  28-  SCt  91,  60  L. 
ed.  192]. 

Mass. — Com.  t.  Carey,  147  Mass. 
40.  17  NE  97. 

Minn. — Godbout  T.  St.  Paul  Union 
Depot  Co..  79  Hinn.  188,  81  NW  8SS, 
47  LRA  632. 

N.  Y. — New  York  Cent.,  etc.,  R.  Co. 
V.  Sheeley.  27  NTS  186. 

R.  I.— New  York.  etc..  R.  Co.  v. 
Bork.  23  R.  I.  218,  49  A  966:  Grlswold 
V.  Webb.  16  R.  I.  649,  19  A  143,  7 
LRA  202. 

Tenn. — Summltt  v.  State.  8  Lea  413, 
41  AmR  637. 


Tex. — Denton  v.  Texas,  etc.,  R.  Co., 
(Civ.  A.)  160  SW  lis. 

Eng. — Barker  v.  Midland  R.  Co.,  18 
C.  B.  4G,  86  ECL  46,  139  Reprint  1281. 

[a]  At  common  law  a  railroad 
company  is  under  no  obligation,  as  a 
common  carrier,  to  afford  accommo- 
dations to  hackmen  for  the  trans- 
action of  their  business  of  carryins 
passengers  to  and  from  the  depots 
of  the  company.  New  York  Cent,, 
etc.,  R.  Co.  v.  Sheeley,  27  NYS  186. 

[b]  A  haofcmea  or  private  oanlar 
for  hire  is  not  a  party  having  such 
relations  with  a  common  carrier  (1) 
aa  will  permit  him  to  enter  a  depot 
to  solicit  business  from  passenKers. 
Godbout  V.  St.  Paul  Union  Depot  Co., 
79  Minn.  188,  81  NW  835,  47  LRA  B82. 
(2)  A  common  carrier  of  passensers 
and  their  baggage  to  and  from  rail- 
road stations,  in  the  business  of 
soliciting  the  patronage  of  paasenKers 
at  a  railroad  station,  holds  no  rela- 
tion with  the  railroad  company  els  a 
common  carrier  and  has  no  rlRht, 
without  its  consent,  to  use  its  sta- 
tion grounds  and  buildings.  Com.  v. 
Carey,  147  Mass.  40,  17  NE  97;  Old 
Colony  R.  Co.  v.  Tripp.  147  Mass.  S6. 

17  NE  89,  9  AmSR  661. 

[b]  On  sbeet  running  tbrovclL 
oarrfer's  premises. — Where  a  street 
ran  through  and  under  premises  oc- 
cupied by  plaintiff  as  a  railroad  sta- 
tion, and  plaintiff  claimed  the  fee  In 
the  street,  subject  only  to  the  ea.se- 
ment,  defendant  had  no  right,  against 
plaintiff's  protest,  to  take  up  a  sta.n(S 
as  a  hackman  on  such  street  within 
the  line  of  plaintiff's  premises,  and 
plaintiff  might  maintain  trespass. 
New  York,  etc.,  R.  Co.  v.  Bork,  23  R. 
I.  218,  49  A  965. 

[dl  In  an  early  Bn^rtlah  ommm 
plaintiff  sued  the  railroad  company 
for  refusing  to  permit  him  to  drive 
on  Its  station  premises  with  his  om- 
nibus, lor  the  purpose  of  taking  per- 
sons to  the  station  and  bnnKlns 
others  away.  All  of  the  Judges  de- 
livered opinions,  holding  that  the 
case  was  not  within  the  Engl  ish 
Traffic  Act  of  1864  (17  &  18  Vict.), 
and  saying  that  it  would  be  extraor- 
dinary if  any  such  right  existed  in 
one  to  whom  the  company  owed  no 
direct  duty;  that  plaintiff  was  not  a. 
person  wishing  to  travel  by  the  rail- 
road, or  to  send  goods  by  it,  but  a. 
person  who  carries  to  and  from  the 
railroad  persons  who  are  desirous  of 
using  or  who  have  used  the  railroad; 
and  that  the  action  had  neither  prin- 
ciple nor  any  color  of  authority  to 
sustain  it.    Barker  v.  Midland  R.  Co., 

18  C.  B.  4S,  86  ECL  46,  139  Reprint 
1281. 

12.  Donovan  v.  Pennsylvania  Co., 
199  IT.  B.  279.  86  SCt  91.  60  L.  ed. 
192  [aft  124  Fed.  1016.  flO  CCA  168; 
120  Fed.  216,  67  CCA  362,  «1  LRA 
140  (mod  lis  Fed.  907}];  Denton  v. 
Texas,  etc.,  R.  Co.,  (Tex.  Civ.  A.)  160 
SW  113. 

[a]    The  Inadeqnaor  of  any  rem- 

edy  at  law  justifies  injunctive  relief 
against  the  constant,  unlawful  at- 
tempt of  hackmen  and  cabmen  to 
enter  a  railroad  passenger  station 
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privil^ea  and  facilities  at  its  depot  on  their  paying 
the  company  a  certain  compensation/'  But  of 
course  the  company  has  no  power  to  exclude  from 
its  station  grounds  persons  desiring  to  transact 
business  with  it  as  a  common  carrier/^  and  cannot 
unreasonably  prohibit  a  passenger  from  having  his 
carrii^,  wliether  owned  by  him  or  hired  for  the 
purpose,  enter  the  station  grounds  to  deposit,  or  to 
take  away,  him -or  his  bag^agc.^^ 

Statates  and  ordinances.  The  soliciting  of  pas- 
sengers on  trains  or  at  depots,  by  hotel  porters  or 
cabmen,  may  be,  and  sometimes  is,  prohibited  by 
statute  or  by  municipal  ordinance and  such  an 
ordinance  is  not  unreasonable  by  reason  of  the  fact 
that  it  is  impossible  to  go  within  fifty  feet  of  a 
station  without  going  on  railroad  premises/^ 

1076}  2.  Ezclusiye  Privileges.  By  some  au- 
thorities, even  where  a  statute  expressly  requires 
railroad  companies  to  give  all  persons  equal  facili- 
ties for  the  use  of  their  depots,  such  a  company,  as 
owner  of  its  stations  and  station  grounds,  has  power 
to  grant  to  individuals  exclusive  privileges  to  trans- 


act business  of  a  particular  kind  with  persons  re- 
sorting to  its  stations,^*  such  as  the  exclusive  privi- 
lege of  sellii^  lunches,  or  of  soliciting  orders  for  the 
sale  of  lunches,  to  passengers,*'  or  of  entering  on 
the  cars  or  other  vehicles  to  solicit  the  carriage  of 
passengers  or  ba^age,^  since  such  a  statute  applies 
only  to  persons  having  contractual  relations  with 
the  carrier,  and  does  not  forbid  the  granting  of 
exclusive  privileges  to  persons  to  solicit  patronage 
within  the  depot  and  on  the  trains  of  a  common 
carrier,'"^  nor  require  it  to  allow  all  hack  drivers 
alike'  to  use  its  premises  as  a  standing  ground  to 
solicit  business  at  its  depot  when  they  have  no  con- 
tract with  a  passenger.'^  The  common  carrier,  such 
as  a  railroad  company,  may  grant  to  one  person  the 
exclusive  right  of  coming  on  its  cars  and  station 
grounds  to  solicit  from  passengers  the  carriage  of 
themselves  and  their  baggage  from  the  station,  and 
may  exclude  others  from  coming  on  the  grounds  for 
such  soliciting,  so  long  as  reasonable  accommodations 
are  afforded  to  the  public  in  general  for  reaching  and 
leaving  the  station;'^  and  this  rule  applies,  although 


and  depot  grounds  to  solicit  patron- 
are,  and  against  their  use  of  the 
sidewalk  In  front  of  the  station,  so  as 
to  Interfere  unduly  with  the  InEress 
and  egresa  of  paijseiigrcrs.  Donovan 
V.  Pennsylvania  Co.,  124  Fed.  101 G.  60 
CCA  168  [aft  193  U.  S.  279,  26  SCt  91, 
60  U  ed.  192]. 

XaJoncUoiu  Mnarallr  see  Injunc- 
tions [22  Cyc  724]. 

13.  New  York  Cent.,  etc.,  R.  Co.  v. 
Sheeley,  27  NY.S  1S5. 

[a]  ftMuoaabluLMi  of  oompuuMi- 
tio«u — Where  a  railroad  company 
offers  to  allow  all  hackmen  the  same 
privileges  and  facilities  In  Its  depot 
on  their  paying  the  company  a  cer- 
tain compensation,  the  court  will  not 
Inquire  Into  the  reasonableness  of 
such  compensatLon.  New  York  CenL, 
etc.,  K.  Co.  V.  Sheeley,  27  NYS  186. 

14.  Old  Colony  R.  Co.  v,  Tripp, 
147  Mass.  35,  17  NE  89,  9  AmSR  661; 
Summitt  V.  State.  8  Lea  (Tenn.)  413, 
11  AmR  637;  Harris  v.  Stevens,  31 
Vt.  79,  73  AmD  337. 

16.    See  infra  )  1076. 

16.  Moore  v.  Campbell,  8&  Ark. 
581,  109  SW  644;  Emporia  v.  Shaw,  6 
Kan.  A.  808.  51  P  237;  Laddonla  v. 
Poor,  73  Mo.  A.  465.  See  also  Munici- 
pal Corporations  [28  Cyc  7261. 

[a]  Towtr  oi  mimlolpultr, — In 
Arkansas  under  Kirby  Dig.  9  6438, 
conferring  on  towns  the  power  to 
regulate  the  soliciting  of  persons  who 
arrive  on  trains,  for  hotels,  etc.,  and 
i  5454,  granting  the  power  to  regu- 
late omnibuses,  drays,  etc.,  and 
hotels,  a  town  is  empowered  to  pass 
an  ordinance  prohibiting  the  solicit- 
ing of  customers  for  anv  hotel,  etc., 
on  a  depot  platform  while  passenger 
trains  are  stopping;  and  tne  power 
so  conferred  and  exercised  is  not  an 
interference  with  any  common  right, 
but  is  a  proper  exercise  nf  the  police 
power.  Emerson  v.  McNeil.  84  Ark. 
562,  106  SW  479.  15  I.RAIjS  715  and 
note. 

[b]  Tliat  a  platform  Is  railroad 
pvopwty  does  not  render  Invalid  an 
ordinance  prohibiting  the  soliciting 
of  customers  for  any  hotel,  etc..  on  a 
depot  platform  •  while  passenger 
trains  are  stopping.  Emerson  v.  Mc- 
Neil, 84  Ark.  562,  106  SW  479,  15 
LRANS  716. 

[cl  "Dspot.'*— An  ordinance  of  the 
city  of  Hot  Springs  made  it  unlawful 
for  any  person  to  drum  or  solicit 
business  for  a  hotel  on  the  trains  or 
in  depots  of  any  railroads,  the  word 
"depot."  In  the  ordinance.  Included 
not  only  the  depot  building,  but  the 
platform  and  grounds  connected 
therewith  and  used  by  the  company 
for  Us  business  with  the  public. 
Uoore  V.  Campbell,  S5  Ark.  581,  109 
SW  544, 

[d]     OhKBM  of  OWMMk^  AOM  SOt 

•wpima  ortlTiisKos  —Where  an  ordi- 
nancs  prohibits  hack  and  bus  men 
[IOC  J.— 42] 


from  soliciting  custom  on  the  plat- 
form of  the  depot  of  a  certain  rail- 
road company,  mere  change  of  own- 
ership, or  in  the  name  of  the  owner, 
ot  the  depot,  does  not  suspend  the 
operation  of  the  ordinance.  Bmporia 
V.  Shaw,  6  Kan.  A.  808,  51  P  237. 

[  e  ]  Proprietor  of  liotol  wltlilii 
oralnano*^— An  ordinance  prohibiting 
any  person  from  entering  on  any 
depot  platform,  or  on  the  premises 
of  any  railroad  within  the  city,  for 
the  purpose  of  soliciting  patronage 
for  any  hotel,  applies  to  the  proprie- 
tor of  an  hotel  who  undertakes  to 

gerform  the  work  of  a  "runner"  for 
Is  house.    Laddonla  v.  Poor,  73  Mo. 
A.  465. 

17.  Laddonla  v.  Poor,  73  Mo.  A. 
465. 

la.  Atlanta  Terminal  Co.  v.  Amer- 
ican Baggage,  etc.,  Co.,  125  Ga.  677, 
54  SE  711;  Old  Colony  R.  Co.  v. 
Tripp.  147  Mass.  35,  17  NE  89.  9  Am 
8R  661;  Beadell  v.  Eastern  Counties 
R.  Co.,  2  C.  B.  N.  S.  609.  89  ECL  509, 
140  Reprint  616.  Compare  Marriott 
V,  London,  etc.,  R  Co,  1  C  B.  N.  S, 
499,  87  ECL  499,  140  Reprint  205 
(where  such  an  arrangement  was 
held  a  breach  of  the  statute  prohibit- 
ing undue  preferences,  on  account  of 
the  inconvenlenca  It  Inflicted  on  the 
public). 

[a]    Vrivats  •nterpMse  In  baggsf* 

room. — Where  a  corporation,  acting 
for  a  common  carrier  in  providing  a 
buggage  room  and  In  receiving  and 
taking  baggage,  contracts  with  a  sec- 
ond corporation  to  allow  It  the  exclu- 
sive right  to  carry  on  a  private  enter- 
prise In  its  baggage  room,  but  com- 
plies with  its  duty  to  a  third  corpora- 
tion as  a  member  of  the  public  gen- 
erally by  receiving  and  checking  such 
parcels,  accompanied  by  a  ticket  or 
other  evidence  of  the  right  of  trans- 
portation, and  giving  such  third  cor- 
poration, as  to  such  parcels  as  are  at- 
tended with  tickets,  the  preference 
over  the  parcels  tendered  by  the  sec- 
ond corporation  to  go  on  storage,  the 
first  corporation  does  not  violate  any 
duty  to  the  third,  and  the  latter  can- 
not challenge  the  legility  of  the  con- 
tract between  the  first  and  second 
corporations,  or  enjoin  operations 
thereunder.  Atlanta  Terminal  Co.  v. 
American  Baggage,  etc.,  Co.,  125  Qa. 
677.  54  SB  711. 

19.  Fiuker  v.  Georgia  R.,  etc.,  Co., 
81  Oa.  461,  S  SE  629,  12  AmSR  328, 
2  LRA  aia. 

30.  Dingman  v.  Duluth.  etc.,  B. 
Co.,  164  Mich.  328.  130  NW  24,  32 
LRANS  IlSl  and  note  [disappr  and 
dist  Kalamazoo  Hack,  etc.,  Co.  v. 
Sootsma.  84  Mich.  194,  47  NW.667,  22 
AmSR  692,  10  LRA  8191;  Barney  v. 
Oyster  Bay,  etc..  Steamboat  Co.,  47 
N.  Y.  301.  23  AmR  116:  Lewis  v. 
Weatherford.  etc.,  R.  Co.,  36  Tex.  Civ. 
A.  48.  81  SW  111  (exclusive  right  to 


solicit  transfer  business  on  trains). 

[a]  Smwou  for  rolei^d)  "That 
the  privilege  of  dealing  with  a  com- 
petent and  trustworthy  baggage 
agent  is  a  valuable  one,  seems  too 
obvious  for  argument.  The  traveling 
stranger  Is  often  Ignorant  of  the  loca- 
tion of  termini  or  his  destination, 
and  the  best  means  of  transportation 
to  and  from  the  same.  He  Is  entitled 
to  receive  this  Information,  and  to 
receive  It  from  one  whose  position 
upon  the  train  is  a  guaranty  that  he 
Is  responsible  and  may  be  safely  In- 
trusted with  the  person  or  property 
of  the  traveler.  In  large  cities, 
scores,  nay  hundreds,  are  engaged  In 
the  sajne  business  as  Is  the  plaintiff. 
To  compel  the  railroad  company  to 
transport  all  persons  who  desired  to 
solicit  the  transportation  of  pas- 
sengers or  baggage  would,  of  neces- 
sity, result  in  tne  refusal  of  the  com- 
pany to  carry  any,  and.  as  a  conse- 
quence, the  denial  to  the  traveling 
public  of  a  service  of  the  greatest 
possible  importance.  But  suppose  the 
railroad.  Instead  of  refusing  to  carry 
all,  permitted  two  or  more  baggage 
agents  upon  Its  trains.  The  condi- 
tions which  would  result  from  such 
a  course  would  at  once  become  in- 
tolerable. Rival  agents  would  be- 
siege the  passenger  tor  his  business 
to  his  infinite  annoyance,  and,  when 
he  Anally  made  a  selection,  he  would 
have  no  means  of  knowing  that  he 
had  chosen  either  a  competent  or  re- 
sponsible agency  for  its  transaction." 
Dingman  v.  Duluth.  etc.,  R.  Co.,  164 
Mich.  828,  330.  130  NW  24,  32  LRA 
NS  1181  and  note.  (2)  "To  admit  all 
transfer  agents  would  amount  not 
only  to  an  Inconvenience  to  the  trav- 
elling public,  but  would  render  It 
well  nigh  impossible  to  establish  any 
rules  or  regulations  In  regard  to  the 
business  whatever."  Lewis  v. 
Weatherford.  etc..  R.  Co.,  36  Tex.  Civ. 
A.  48,  62.  81  SW  111. 

31.  Godbout  V.  St.  Paul  Union 
Depot  Co.,  79  Minn.  188,  81  NW  835. 
47  LRA  532  (construing  Gen.  St. 
[1894]  f  380);  Oregon  Short  Line  R. 
Co.  V.  Davidson,  33  Utah  370.  94  P 
10.  16  LRANS  777  and  note.  14  Ann 
Cas  489;  Norfolk,  etc.,  R.  Co.  v.  Old 
Dominion  Baggage  Co.,  99  Va.  111.  37 
SE  784.  50  LRA  722, 

32.  Brown  v.  New  York  Cent.,  etc., 
R.  Co..  75  Hun  355,  27  NYS  69  [app 
dism  151  N.  Y.  674  mem,  46  NE  1146 
mem]. 

23.  U.  S. — Terminal  Taxi  cab  Co, 
V.  Kut2,  241  U.  B.  252.  36  SCt  583.  60 
L.  ©d.  984,  AnnCa8l916D  765;  Dono- 
van V.  Pennsylvania  Co.,  199  U.  S. 
279,  26  set  !ll,  50  L.  cd.  192  [aft  124 
Fed.  1016,  60  CCA  168];  Depot  Car- 
riage, etc..  Co.  V.  Kansas  City  Ter- 
minal R,  Co,.  190  Fed.  212. 

Colo. — Union  Depot,  etc.,  R.  Co. 
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the  person  to  whom  the  exclusive  privil^e  has  been 
granted  is  not  a  duly  licensed  haekman,  in  accord- 
ance with  a  municipal  ordinance.'*   But  this  rule 


does  not  prevent  others  from  entering  to  detiver  or 
receive  paasei^rs  or  baggage  on  an  order  or  eon- 
tract.^ 


AmSR  145. 

Conn. — New  York,  etc.,  R.  Co.  v, 
Scovill,  71  Conn.  13G.  41  A  246,  71 
AmSR  15ft,  42  L.RA  157. 

Ga. — Kates  v.  Atlanta  Baeffage, 
etc.,  Co..  107  Qa.  838,  34  SB  371.  46 
LRA  431. 

Mass. — Boston,  etc.,  R,  Co.  v.  Sulli- 
van, 177  Mass.  230,  58  NB  689,  83 
AmSR  27B;  Boaton.  etc..  R.  Co.  v. 
Brown,  177  Mass.  65,  68  XE  189.  62 
LRA  418;  Old  Colony  R.  Co.  v.  Tripp, 
147  Mass.  36,  17  NE  89,  9  AmSR  661. 

Minn. — Qoclbout  v.  St.  Paul  Union 
Depot  Co.,  79  Minn.  188,  81  NW  835, 
47  L.RA  632. 

N.  H.— Heading  v.  Gallagher.  72  N. 
H.  377,  57  A  225.  64  LRA  811  [llm 
69  N.  H.  650,  45  A  96,  76  AmSR  204]. 

N.  T. — Brown  v.  New  York  Cent., 
etc..  R.  Co.,  75  Hun  3B5,  27  NYS  69 
[aj)p  dism  151  N.  Y.  674  mem,  46  NE 
ll^B  mem];  New  York  Cent.,  etc.,  R. 
Co.  V.  Flynn.  74  Hun  124,  26  NYS  869; 
New  York  Cent.,  etc.,  R.  Co.  v.  Ryan. 
71  Misc.  241.  129  NYS  56;  New  York 
Cent.,  etc.,  R.  Co,  v.  Warren.  31  Mlac. 
571,  64  NYS  781;  New  York  Cent., 
etc.,  R.  Co.  V.  Sheeley.  27  NYS  185. 

Oh. — Snyder  v.  Union  Depot  Co.,  19 
Oh.  Clr.  Ct.  368,  10  Oh.  Clr.  Dec.  645. 

Pa. — Philadelphia,  etc,  R,  Co.  v. 
Godfrey.  28  Pa.  Co.  8*6,  18  Mont».  Co. 
129. 

Tex. — Denton  v.  Texas,  etc.,  R.  Co.. 
(Civ.  A.)  160  SW  113. 

Utah. — Oregon  Short  Wne  R.  Co.  v. 
Davidson,  33  Utah  370,  94  P  10,  16 
LRANS  777  and  note.  14  AnnCaB  489 
and  note. 

Va. — Norfolk,  etc.,  R.  Co.  v.  Old 
Dominion  Baggrage  Co.,  99  Va.  Ill, 
37  SE  784.  50  LRA  722. 

Eng. — I'afnter  v.  London,  etc.,  R. 
Co.,  2  C.  B.  N.  S.  702,  89  EKL  702,  140 
Reprint  592;  Beadell  v.  Eastern  Coun- 
ties R.  Co.,  2  c:.  B.  N.  S.  609,  89  ECt, 
609,  HO  Reprint  615  [dlst  Marriott  v. 
London,  etc.,  R.  Co.,  1  C.  B.  N.  S.  499. 
87  ECL  499.  140  Reprint  205];  Perth 
Gen.    Station    Committee    v.  Ross. 

tlSft?]  A.  C.  479;  Barker  v.  Midland 
1.  Co..  18  C.  B.  46.  86  ECL  46,  139 
Reprint  1281. 

[a]  BeARoni  for  rule. — <1)  "Trans- 
portation companies,  such  as  express 
or  carriage  companies,  do  not  have 
the  rights,  which  must  be  enjoyed  by 
the  public  at  large,  of  being  allowed 
egress  and  Ingreas  at  the  railway 
stations.  The  railway  company  has 
the  right  to  make  the  one  contract 
with  one  concern  to  serve  the  gen- 
eral public  at  fixed  and  certain  and 
reasonable  charges  for  the  transpor- 
tation of  persons  and  baggage  from 
one  depot  to  another,  and  from  depots 
to  hotels  and  residences  and  business 
houses."  Depot  Carriage,  etc..  Co,  v. 
Kansas  City  Terminal  R.  Co.,  190 
Fed.  212,  214.  (2)  "If  the  public  Is 
entitled  to  the  best  service  at  rail- 
road terminals,  and  if  it  provides 
such  service,  it  would  be  a  palpable 
absurdity  to  auy  that  it  must,  unon 
grounds  of  public  policy,  permit  tnat 
service  to  be  crippled  and  paralyzed 
by  the  admission  to  its  stations  of 
large  numbers  of  irresponsible  men 
clamorously  seeking  the  privilege  of 

fierformlng  the  same  service.  But  If 
ts  duty  to  its  passengers  does  not 
require  the  presence  on  the  arrival 
of  trains  of  soliciting  agents  for  the 
transfer  of  baggage.  It  Ts  dlfllcult  to 
explain  why  It  is  obliged  to  permit 
others  to  perform  that  service,  or 
why.  if  it  makes  arrangements  for 
such  unnecessary  convenience  of  its 
passengers,  by  engaging  competent 
men  for  -the  work,  it  must  also  fur- 
nish facilities  for  others  to  engage 
In  the  same  enterprise  without  com- 
pensation. An  onerous  duty  of  that 
character  can  only  be  Imposed  by 
legislative  action."  Hedding  v.  Gal- 
lagher, 72  N.  II.  377.  395,  67  A  225. 
64  LRA  811  [lim  G9  N.  H.  660,  45  A 
96.  76  AmSR  204,  70  N.  H.  681,  47  A 
614]. 


[b]  'Thm  t«adlBg>  case  is  Old  Col- 
ony R.  Co.  V.  Tripp.  147  Mass.  36,  17 
NE  89.  9  AmSR  661.  The  railroad 
company  entered  Into  an  exclusive 
contract  with  one  to  furnish  the 
means  to  carry  passengers  and  their 
baggage  from  its  station.  All  others 
were  prohibited  from  entering  the 
company  grounds  to  solicit  business, 
although  they  might  enter  to  deliver 
or  receive  passengers  upon  order. 
The  following  statute  was  construed: 
'Every  railroad  corporation  shall  give 
to  all  persons  or  companies  reason- 
able and  equal  terms,  facilities,  and 
accommodations  for  the  transporta- 
tion of  themselves,  their  agents  and 
servants,  and  of  any  merchandise  and 
other  property  upon  its  railroad,  and 
for  the  use  of  Us  depot  and  other 
buildings  and  grounds;  and,  at  any 
point  where  Its  railroad  connects 
with  another  railroad,  reasonable  and 
equal  terms  and  fa«llltles  of  Inter- 
change.' Pub.  St.  1882  (Mass.)  c.  112, 
{  188.  The  majority  of  the  court 
held  that  the  use  of  Its  depots  and 
grounds  obviously  meant  a  use  of 
right;  that  the  statute  did  not  in- 
tend to  prescribe  who  shall  ha-ve  the 
use  of  the  grounds,  but  to  provide 
that  all  who  have  the  right  to  use 
them  shall  be  furnished  by  the  com- 
pany with  equal  conveniences;  that 
the  statute  applied  only  to  relations 
between  railroads  as  common  car- 
riers and  their  patrons;  that  the  de- 
fendant, in  his  business  as  solicitor 
of  the  patronage  of  passengers,  held 
no  relations  with  the  plaintiff  as  a 
common  carrier,  and  had  no  right  to 
its  station  grounds  and  buildings." 
Godbout  v.  St.  Paul  Union  Depot  Co., 
79  Minn.  188,  196,  81  NW  835.  47  LRA 
632. 

[cl     ZMsontlon    of    oaxrl«T.r— "In 

regulating  matters  of  this  kind,  a 
wide  discretion  is  necessarily  in- 
trusted to  the  managers  of  the  rail- 
road. They  are  in  a  situation  which 
should  make  them  the  best  Judges  of 
what  promotes  the  comfort  of  those 
who  ride  upon  their  road.  Courts 
will  always  be  slow  to  pronounce  un- 
reasonable any  rule  purporting  to  be 
directed  towards  that  end.  which  they 
have  deliberately  adopted."  New 
York,  etc.,  R.  Co.  v.  Scovlll,  71  Conn. 
136.  147,  41  A  246,  71  AmSR  159.  48 
LRA  167. 

[d1  When  not  niuLaoassguT,  nima- 
•oaanla,  or  arbitrary,  a  railroad  may 
make  arrangements  with.  Including 
the  granting  of  special  privileges  to, 
a  single  concern  to  supply  passengers 
arriving  at  its  terminals  with  hacks 
and  cabs,  and  It  Is  not  bound,  at  least 
in  the  absence  of  valid  state  legisla- 
tion requiring  it  to  do  so,  to  accord 
similar  privileges  to  other  persons, 
even  though  they  are  licensed  hack- 
men.  Such  an  exclusive  arrangement 
is  not  a  monopoly  in  the  odious  sense 
of  the  word,  nor  does  It  involve  an 
improper  use  by  a  railroad  company 
of  its  property.  Donovan  v.  Pennsyl- 
vania Co..  199  U.  S.  279.  26  SCt  91,  60 
L.  ed.  192. 

[e]  Subject  only  to  reffiUatlon  by 
the  atat*.  In  the  Interest  of  the  pub- 
lic, as  to  fares  to  be  charged  and 
service  to  be  furnished,  a  railroad 
may  prohibit  all  but  one  carriage 
concern  from  soliciting  on  Its  depot 
grounds  the  carriage  therefrom  of 
passengers  and  their  baggage.  Ore- 
gon Short  Line  R.  Co.  v.  Davidson,  33 
Utah  370.  94  P  10.  16  LRANS  777.  14 
AnnCas  489  and  note. 

[f]  A  uilon  depot  company  <i)  in 
a  city  has  a  right  to  make  an  exclu- 
sive contract  with  a  concern  for  the 
transfer  of  passengers  In  that  city, 
and  may  lawfully  refuse  to  grant  to 
others  engaged  In  the  .^ame  fauslnees 
an  opportunity  to  use  the  depot  and 
adjacent  grounds  to  solicit  patronage 
on  equal  terms.  Depot  Carriage,  etc.. 
Co.  v.  Kansas  City  Terminal  R.  Co.. 
190  Fed.  212;  Godbout  v.  St.  Paul 


Union  Depot  Co.,  79  Minn.  188,  81 
NW  836.  47  LRA  «32;  State  v.  Union 
Depot  Co..  71  Oh.  St.  879.  73  NE  633, 

68  LRA  792.  2  AnnCas  186  and  note; 
Snyder  v.  Union  Depot  Co.,  19  Oh. 
Clr.  Ct.  3S8,  10  Oh.  Cfr.  Dec.  646.  (2) 
Thus  a  contract  by  which  to  afford 

fassengers  opportunity  to  arrange 
or  the  carriage  of  themselves  and 
baggage  from  the  depot,  entered  into 
by  a  depot  company  with  a  hack  com- 
pany, where  such  hack  company  fur- 
nishes men  to  meet  all  trains  coming 
Into  the  city,  and  also  furnishes  a 
man  at  the  depot  to  serve  incominar 
passengers,  the  rates  charged  for 
such  services  to  be  reasonable,  and 
not  greater  than  the  scale  of  charges 
flxea  by  ordinance,  in  consideration 
of  which  such  hack  company  is  given 
the  exclusive  privilege  of  soli^ttng 
patronage  within  the  depot  and  on 
the  trains,  furnishes  a  reasonable  and 
proper  arrangem«nt,  not  interfering 
with  the  rights  of  the  traveling  pub- 
lic. Oodbout  v.  St.  Paul  TTnton  D«pot 
Co.,  79  Ulnn.  188,  81  NW  836,  47  LRA 
632. 

[g]  A  railway  eomyauy  may  xent 
a  p<ntloa  of  its  ^Mggt»  room  to  a 

corporation  or  to  an  individual,  and 
may  concede  to  it  or  to  him  the  privi- 
leges necessarily  Incident  to  the  oc- 
cupancy and  use  thereof,  provided 
that  so  doing  does  not  interfere  with 
the  exercise  by  any  other  person  of 
any  right  which  it  may  lawfully  de- 
mand of  the  company  as  a  common 
carrier.  Kates  v.  Atlanta  Baggage, 
etc.,  Co.,  107  Ga.  636,  34  SE  372,  46 
LRA  431. 

[h]  Bntry  after  noUse  of  privl- 
laflr*^— A  subsequent  entry  to  solicit 
patronage,  by  one  who  has  been  notl.- 
ned  that  the  exclusive  right  to  enter 
its  grounds  to  solicit  the  patronage 
of  passengers  has  been  granted  to 
another,  is  unlawful,  and  the  fact 
that  he  does  so  under  a  contract  with 
a  certain  hotel  to  transport  pas- 
sengers from  the  station  to  the  hotel 
will  not  avoid  his  liability,  since 
notice  to  the  carrier  was  notice  to 
the  hotel,  Boston,  etc.,  R.  Co.  v 
Brown,  177  Mass.  66,  68  NE  189,  62 
LRA  418. 

{ i  ]  A  railroad  company  may  maln- 
tam  teespasa  against  the  owner  of 
express  teams,  a  common  carrier  of 
passengers  and  their  baggage  to  and 
from  a  railroad  station,  for  using, 
without  the  consent  of  the  company, 
the  latter'e  grounds,  buildings,  and 

filatforms  for  the  purpose  of  sollclt- 
ng  the  patronage  of  passengers,  the 
exclusive  privilege  of  doing  which 
has  been  granted  to  another.  Old 
Colony  R.  Co.  v.  Tripp,  147  Mass.  3B, 
17  NB  89,  9  AmSR  661. 

34.  Boston,  etc.,  R.  Co.  v.  BulHvan. 
177  Mass.  230.  68  NE  689,  88  AmSR 
275. 

[a]    Want  of  lioenae  no  defenae  to 

liijiinotioni<— Where  a  carrier,  after 
having  sold  the  exclusive  privilege  of 
entering  its  depot  grounds  for  the 
purpose  of  soliciting  passengers  and 
baggage,  notllled  defendants,  who 
were  hackmen  and  baggagemen,  not 
to  enter  its  depot  grounds  for  such 
purpose,  the  fact  that  the  person  to 
whom  the  privilege  was  sold  was  not 
a  duly  licensed  haekman.  In  accord- 
ance with  the  city  ordinance,  was  no 
defense  to  a  bill'  by  the  carrier  for 
an  injunction  restraining  such  hack- 
man  from  entering  lis  premises. 
Boston,  etc..  R.  Co.  v,  Sullivan,  177 
Mass.  230,  68  NE  689,  83  AmSR  275. 

25.  U.  S. — Donovan  v.  Pennsyl- 
vania Co,.  199  U.  S.  279,  26  SCt  91,  BO 
L.  ed.  192. 

Mass. — Old  Colony  B.  Co.  v.  Tripp. 
147  Mass.  36.  17  NE  89,  9  AmSR  661. 

Minn. — Oodbout  y.  St.  Paul  Union 
Depot  Co.,  79  Minn.  188,  81  NW  885, 
47  LRA  632, 

N.  H.— Hedding  v.  aallagher.  72 
N.  H.  377,  67  A  2?5.  64  LRA  «1J  Jllm 

69  N.  H.  660,  46  A  96,  76  AmSR  2043. 
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Accordinc  to  other  anthoritiM,  a  railroad  com- 
pany lias  no  right  to  grant  to  one  haekman  the  ex- 
clusive privilege  of  entering  its  grounds  to  solicit 
the  Carriage  of  passengers  or  baggage  to  the  exclu- 
sion of  others,"  on  the  ground  that  it  would  create 
a  moDopol;^  prevent  competition,  and  inconvenience 
the  public,  and  as  being  against  a  constitutional 
or  statutory  provision  requiring  all  railroad  com- 
panies to  grant  equal  facilities  for  the  transporta- 
tion of  passengers  and  freight  to  all  persons.'* 

A  rauroad  companr  ovnins  or  operating  a  dock 
or  wharf  in  connection  with  its  depot  grounds  can- 
not grant  the  exclusive  privily  of  reoeivii^  and 
dischai^ng  passengers  thereat  to  one  steamboat 
company  to  the  exclusion  of  all  others.*" 


[$  1QT7]  S.  Designatiiig  Places  for  Hacks  to 
Stand.  Even  though  a  carrier  has  no  power  to 
grant  an  exclusive  privil^e  to  one  hack  or  omnibus 
line  to  occupy  the  depot  grounds  with  its  vehicles 
and  solicit  the  patronage  of  incoming  passengers,  it 
has  power  to  des^^te  the  place  abutting  on  the 
platform  where  the  owners  of  competing  lines  shall 
stand  their  respective  vehicle  while  awaiting  the 
arrival  and  departure  of  trains,  and  where  they 
shall  receive  and  dischai^e  passengers  and  bag- 
gageand  it  may  remove  one  who  willfully  dis- 
obeys such  a  regulation,  using  as  much  force  as  may 
be  neeessary.*^  Such  designation  may  also  be  made 
by  a  municipal  r^ulation,"*  and  this  power  is  not 
affected  by  any  contract  a  haekman  may  make  with 


N.  T. — ^Brown  v.  New  York  Cent., 
etc.,  R.  Co..  75  Hun  855,  27  NY3  «9 
iapp  dism  161  N.  T.  674  mem,  46  NB 
1146  mem]:  New  York  Cent.,  etc.,  R. 
Co.  V.  Ryan,  71  Uisc.  241.  129  NYS 
56. 

Oh. — State  v.  Union  Depot  Co..  71 
Oh.  St.  37d.  73  N£  63S,  68  LRA  7»2, 
2  AnoCas  186  and  note. 

R.  1. — Griawold  v.  Webb,  16  R.  I. 
619.  19  A  143,  7  LRA  302. 

Tenn. — Summitt  v.  State,  8  Lea 
413,  41  AmR  637. 

[a]  BWris  or  nae.^"The  rlsht  of 
a  nackman  or  a  job-teamster  to  enter 
a  railroad  station  in  the  prosecution 
of  his  business,  when  it  exists.  Is 
derived  from,  or  is  Included  In,  the 
passenger's  rl^ht,  as  against  the 
railroad  to  reasdnable  means  of 
transportation  for  himself  and  bag- 
sage,  and  la  not  a  right  derived  from 
any  duty  which  the  corporation  owes 
him  directly  as  a  connecting  common 
carrier.  If  it  Is  bound  to  admit  him 
to  its  station  under  any  circum- 
stances, it  is  so  bound  only  when  he 
is  employed  by  a  passenger,  and 
hence  represents  the  latter  as  his 
servant  or  agent,  or  when  It  fails  to 
afford  the  passenger  reasonable  fa- 
cilities of  egress  from  its  grounds." 
Hedding  v.  Gallagher,  72  N.  H.  S77. 
394,  67  A  225.  64^  L.RA  811  [11m  69 
N.  H.  650.  45  A  96.  76  AmSR  804,  70 
N.  H.  631,  47  A  614]. 

[b]  A  regnlatloiL  o1  »  valon  depot 
oompAny,  excluding  therefrom  all 
others  engaged  In  a  like  business, 
except  for  the  purpose  of  delivering 
or  receiving  passengers  who  shall 
have  previously  employed  them.  Is 
reasonable,  and  may  be  enforced,  as 
long  as  the  transfer  company  fur- 
nishes adequate  accommodations,  In 
the  way  of  \ehicles,  to  meet  the 
needs  oC  the  traveling  public,  and 
makes  no  greater  charge  for  carrying 
passengers  and  baggage  from  such 
station  than  is  made  by  others  for 
like  services.  State  v.  Union  Depot 
Co.,  71  Oh.  St.  879.  73  NE  633.  68  LRA 
792,  2  AnnCas  186;  Snyder  v.  Union 
Depot  Co..  19  Oh.  Clr.  Ct.  368,  10  Oh. 
Cir.  Dec.  646. 

[c]  A  liMknuut  with  »  ebeok  for 
bairgaffe  may  enter  the  baggage  room 
therefor.  Summitt  v.  State,  8  Lea 
(Tenn.)  413,  41  AmR  637. 

28;  Hi. — Pennsylvania  Co.  v.  Chi- 
cago, 181  111.  289,  64  NE  825,  53  LRA 
223. 

Ind. — Indianapolis  Union  R,  Co,  v. 
Dohn,  1B3  Ind.  10.  63  NE  937,  74  Am 
SR  274.  45  LRA  427. 

Ky. — Palmer  Transfer  Co.  v,  An- 
derson, 131  Ky.  217.  115  SW  182.  133 
AmSR  237,  19  LRANS  756;  McConnell 
V.  Pedigo,  92  Ky.  465.  18  SW  15,  1% 
KyL  689;  McConnell  v.  Pedigo,  12 
KyL  750, 

Mich. — Kalamazoo  Hack,  etc..  Co. 
V.  Sootsma,  84  Mich.  194,  47  NW  667, 
22  AmSR  693  and  note,  10  LRA  819. 

Miss— State  v.  Reed.  76  Miss.  211. 
14  S  308.  71  AmSR  528,  43  LRA  134. 

Mo, — Cravens  v.  Rodgers,  101  Mo. 
2*7.  14  SW  106. 

Mont. — Montana  Union  R.  Co,  v. 
Langlolfl,  9  Mont.  419.  24  P  209,  18 
AmSR  74$,  S  LRA  763. 

[a]  A  Mpot  ooxpoTfttloBf  under  Its 
charter  power  to  make  regulations 


frovemlng  Its  depot,  cannot  dtscrlm- 
nate  between  the  owners  of  public 
vehicles  by  allowing  one  to  stand 
and  solicit  business  before  the  en- 
trance to  its  depot,  and  then  exclude 
others.  Indianapolis  Union  R.  Co,  v. 
Dohn.  153  Ind.  10.  58  NE  937,  74  Am 
SR  274.  46  LRA  427. 

[b]  Owner  of  exolulve  prlvtlaga 
oannot  keep  oS  otben. — The  owner 
of  a  bus  line  who  has  made  an  ap- 
proach to  a  depot  platform,  under  an 
oral  agreement  with  the  railroad 
company  that  he  shall  have  Its  ex- 
clusive use.  cannot  confine  the  teams 
of  a  rival  line  to  other  parts  of  the 
platform  at  which  the  chance  of  get- 
ting passengers  Is  not  so  good,  and 
to  which  In  dry  weather  vehicles  can 
be  driven  or  backed  up  with  some 
dlRlculty,  while  in  wet  weather  It  Is 
very  hard  so  to  do.  Cravens  v. 
Rodgers,  101  Mo.  217,  14  SW  106. 

27.  111. — Pennsylvania  Co.  v. 
Chicago,  181  III.  289,  64  NB  825,  63 
LRA  223. 

Ind. — Indianapolis  Union  R.  Co,  v. 
Dohn,  153  Ind.  10.  53  NE  937,  74 
AmSR  274,  46  LRA  427. 

Ky. — Palmer  Transfer  Co.  v.  An- 
derson, 131  Ky.  217.  116  SW  182,  133 
AmSR  237,  19  LRANS  766. 

Mich. — Kalamazoo  Hack,  etc.,  Co.  v. 
Sootsma,  84  Htch.  1S4,  47  NW  667, 
22  AmSR  698  and  note,  10  LRA 
819 

Mlss.~State  V.  Reed,  76  Miss.  211, 
24  S  308.  71  AmSR  528,  43  LRA  134. 

Mo. — Cravens  v.  Rodgers,  101  Mo. 
247.  14  SW  106. 

Mont. — Montana  Union  R.  Co.  v. 
Langlois.  9  Mont.  419.  24  P  209,  18 
AmSR  745.  8  LRA  753. 

[a]  Statement  of,  and  rSMOna  for, 
mle. — "While  we  recognize  that  the 
companies  which  control  the  depot 
grounds  and  buildings  may  make 
needful  rules  for  their  regulation,  yet 
they  cannot  grant  special  privileges 
beyond  the  limits  of  their  own  land, 
and  make  a  contract  with  one  which 
gives  him  the  right  to  carry  pas- 
sengers from  their  depot  beyond  tneir 
own  lines  and  exclude  others  from 
such  privilege  of  carriage.  If  such 
companies  control  the  transportation 
of  passengers  and  merchandise  be- 
yond their  own  lines,  such  power 
might  be  exercised  solely  for  their 
own  benefit  and  not  for  that  of  the 
jiublic.  They  cannot  make  a  rule 
under  which  certain  persons  are  al- 
lowed to  occupy  the  streets  or  con- 
trol travel  and  exclude  others  there- 
from, regardless  of  any  wrongdoing 
or  misconduct  on  the  part  of  the  per- 
sons so  excluded.  An  attempt  to  ex- 
erci.se  a  power  of  that  character 
would  be  unreasonable  and  unauthor- 
ized under  the  law."  Pennsylvania 
Co.  v.  C^hlcago,  181  111.  289.  299.  54 
NE  825,  53  LRA  223.  To  same  offect 
Indianapolis  Union  R,  Co.  v.  Dohn, 
153  Ind.  10.  53  NE  937.  74  AmSR  274, 
45  LRA  427;  State  v.  Reed.  76  Miss. 
211.  24  S  308.  71  AmSR  528.  43  LRA 
134;  Cravens  v.  Rodgers.  101  Mo.  247, 
14  SW  106;  Montana  Union  R.  Co.  v. 
Langlois,  9  Mont.  419.  24  P  209.  18 
AmSR  745,  8  LRA  753. 

38.  Kalamazoo  Hack,  etc.,  Co.  v. 
Sootsma.  84  Hlch.  194,  47  NW  067.  22 
AmSR  693  and  note,  10  LRA  819; 


Cravens  v.  Rodgers.  101  Mo.  247,  14 
SW  106;  Montana  Union  R.  Co,  v. 
Langlois,  9  Mont.  419.  24  P  209,  18 
AmSR  746.  8  LRA  763. 

29.  Indian  River  Steamboat  Co.  v. 
East  Coast  Transp.  Co.,  28  Pla.  387, 
10  B  480,  29  AmSR  258;  Cceur  d'Alene, 
etc.,  Transp.  Co.  v.  Ferrell,  22  Ida, 
752,  128  P  666.  43  LRANS  965  and 
note. 

[a]  BeMou  for  toI: — "Such  a 
doctrine  would  lead  to  the  legalizing 
of  a  monopoly,  and  the  sanction  of 
an  unfair  and  unjust  preference  be- 
tween connecting  and  competing 
lines  of  transportation."  Indian 
River  Steamboat  Co.  v.  East  Coast 
Transp.  Co.,  28  Fla.  387,  435.  10  S 
480,  29  AmSR  258.  To  same  effect 
Cceur  d'Alene,  etc.,  Transp.  Co.  v. 
Ferrell,  22  Ida.  752,  128  P  S65,  43 
LRANS  965  and  note. 

30.  Hot  Sjprings  v.  Demby,  90  Ark. 
B74,  119  BW  1126,  134  AmSR  48; 
Lucas  V.  Herbert,  148  Ind.  64,  47  NB 
146.  37  LRA  376:  Cole  v.  Rowen,  88 
Mich.  219,  60  NW  138,  13  LRA  848 
[dlst  Kalamazoo  Hack,  etc.,  Co.  v. 
Sootsma,  84  Mich.  194,  47  NW  667,  22 
AmSR  693,  10  LRA  819  and  note]; 
Smith  V.  New  York,  etc.,  R.  Co.,  149 
Pa.  249,  24  A  304. 

[a]  Vot  dlMrtmlutioii. — "The 
mere  fact  that  the  railroad  company 
fixes  and  determines  the  place  where 
each  particular  hack  shall  stand  Is 
not  a  discrimination  between  hack- 
men,  but  is  a  necessary  rule  to  pre- 
vent quarrels  for  place,  so  often  seen 
among  hackmen  around  depots."  Cole 
V.  Rowen.  88  Mich.  219,  224.  60  NW 
138.  13  LRA  848. 

[b]  Away  from  entnuio*  to  *ta- 
tlon. — A  railroad  company  has  a  right 
to  order  that  hacks  shall  not  stand  in 
front  of  the  entrance  to  Us  station. 
Smith  V.  New  York,  etc.,  R.  Co.,  149 
Pa.  249,  24  A  304. 

31.  Cole  V.  Rowen.  88  Mich.  219, 
60  NW  138.  13  LRA  848  Jdtst  Kala- 
mazoo Hack,  etc..  Co.  v.  Sootsma,  84 
Mich.  194,  47  NW  667.  22  AmSR 
C93.  10  LRA  819];  Smith  v.  New 
York.  etc..  R.  Co.,-149  Pa  249.  24  A 
304. 

[a]  BJaction  from  «taiid  wwlgned 
to  anotnar.— A  railroad  company 
owning  the  grounds  surrounding  its 
depot  has  a  right'  to  adopt  ana  en- 
force regulations  assigning  stands 
for  each  bus  and  hack  driver  while 
waiting  for  trains;  and,  where  plain- 
tiff resisted  such  regulation,  the  sta- 
tion master  Is  not  guilty  of  assault 
and  battery  in  taking  hold  of  him 
and  ejecting  him  from  the  stand  as- 
signed to  another.  Cole  v.  Rowen, 
8S  Mich.  219,  50  NW  138,  13  LRA  848 
and  note. 

TalloT*  or  refnaal  to  oomply  witb 
regulations  as  grounds  for  ejeotioii 
see  generally  Intra  !§  1167-1171. 

33.  Veneman  v.  Jones.  116  Ind, 
41,  20  NE  644,  10  AmSR  100;  Ottawa 
V.  Rodlcy,  67  Kan.  178,  72  P  645. 

[a]  measons  for  mtulolpal  powar 
of  regnlatloii. — "A  regulation  of 
hackmen  and  others  who  solicit  pas- 
sengers at  railway  stations  is  in  the 
Interest  of  peace  and  good  order,  and 
obviously  essential  to  the  convenience 
and  comfort  of  travelers.  The  plac- 
ing of  them  under-^e  direction  and 
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a  passenger  to  meet  him  at  a  place  other  than  that 
designated  by  the  oflBcer  exercising  such  power." 
An  ordinance  establishing  hack  and  street  car 
stands  at  a  depot,  which  requires  the  hack  drivers 
to  remain  with  the  vehicles  but  which  makes  no 
similar  requiremente  as  to  the  persons  in  ehaige  of 

VI.   FABE3,  TICKETS,  A 

[$  1078]  A.  ra»— 1.  DeflDitioiu.<»  Pare  is 
the  price  of  passage  or  the  sum  paid  or  to  be  paid 
the  carrier  for  transporting  a  passenger." 

"Bate  of  fare,"  when  used  in  dealing  with  the 
question  of  transportation  by  a  carrier,  means  the 
price  or  charge  for  the  transportation  of  pas-  ' 
sei^rs." 

1079]  2.  Bate  or  Amount  of  Fare — a.  Bate 
Fixed  by  Carrier — (1)  In  (General."  Subject  to  the 
control  of  the  legislature,  a  common  carrier,  su^  as 
a  railroad  or  street  railroad  company,  may  r^ulate 


the  cars,  is  invalid  as  an  imreasonable  discrimina- 
tion;" but  an  ordinance  establishing  hack  stands 
at  a  depot  at  a  greater  distance  therefrom  than 
the  place  at  which  street  cars  are  permitted  to 
stop  is  not  such  a  discrimination." 

ND  SPECIAL  CONTBAdTS 

the  rate  of  faro  to  be  charged  for  the  transporta- 
tion of  passengers;  but  such  rate  must  be  just  and 
reasonable,*^  and  without  unjust  discrimination.*^  A 
regulation  by  which  more  fare  ia  required  of  one 
person  than  of  another  under  similar  conditions  is 
unreasonable,  and  cannot  be  enforced  but  the  car- 
rier may  discriminate  in  favor  of  those  who  pur- 
chase tickets  before  entering  its  cars,*'  or  who  pur- 
chase "party  rate"  or  commutation  tickets;**  nor  is 
a  party  rate  ticket  an  unjust  discrimination  within 
the  meaning  of  the  Interstate  Commerce  Act.*"  The 


control  of  the  city  marshal  Is  a  rea- 
sonable and  practical  method  of  rear- 
ulatlon.  The  power  to  deslirnate  tne 
position  for  hackmen  and  solicitors 
of  passengers  must  be  placed  In 
some  one,  and  no  reason  ts  seen  why 
It  may  not  be  properly  given  to  the 
marshal,  a  peace  officer  whose  duty 
it  is  to  preserve  order  throughout 
the  city.  We  think  there  was  power 
to  regulate  hackmen,  and  that  It  haa 
been  exercised  In  a  reasonable  and 
valid  way."  Ottawa  v.  Bodiey,  67 
Kan.  178.  72  P  545. 

Knnlolpal  remlatbm  of  haokmen 
and  Hotel  numen  at  d«pots  see  gen- 
erally Municipal  Corporations  [28 
Cyc  726]. 

33.  Ottawa  v.  Bodiey,  67  ^n.  178, 
72  P  546. 

34.  Ex  p.  Vwiee,  42  Tex.  Cr.  €19, 
62  SW  E68. 

35.  Ex  p.  Vance.  42  Tex.  Cr.  619, 
62  SW  568. 

se.   Otom  refereueeii 

Constitutionality  of  statutes  relating 
to  fares,  tickets,  and  special  con- 
tracts see  Constitutional  Law  [8 
Cyc  1111]. 

Embezzlement  of  tickets  by  officer, 
agent,  or  employee  of  railroad  com- 
pany see  Embezzlement. 

Failure  to  produce  a  ticket  or  pay 
fare  as  ground  for  ejection  see  In- 
fra gg  1172-1176. 

Forgery  of  tickets  sm  Forgery  {19 
Cyc  1387]. 

Payment  of  fare  as  creating  relation 
of  carrier  and  passenger  see  supra 
f  1043. 

37.  Chase  v.  New  York  Cent.  R. 
Co.,  26  N.  Y.  523;  McNeal  Pipe,  etc^ 
Co.  V.  Howland,  111  N.  C.  615,  16  SE 
857.  20  LRA  743;  Philadelphia  v. 
Philadelphia  Rapid  Transit  Co..  228 
Pa.  325,  77  A  601,  21  AnnCas  87. 

[a]  Otlier  definition. — "A  pay- 
ment that  is  made  when  the  right  of 
carriage  is  claimed,"  Shelton  v.  Erie 
R.  Co.,  73  N.  J.  L.  668,  569,  66  A  403, 
118  AmSR  704,  9  LKANS  727.  9  Ann 
Cas  883. 

[b]  "Tare"  .orlclnalljr  meant 
"jOBraey.'* — Webster  Int.  D.  [elt 
Shelton  v.  Erie  R.  Co.,  73  N.  J.  L.  558, 
66  A  403,  118  AmSR  704,  9  LRANS 
713.  727,  9  AnnCas  883]. 

[c]  As  dsflaed  hj  statute,  the 
term  Includes  all  sums  received  or 
charged  for  the  hire.  fare,  or  convey- 
ance of  passenger  on  or  along  any 
highway.  St.  46  &  47  Vict,  c  34  i  8. 
See  Railway  Comrs.  v.  Portland,  etc.. 
R.  Co..  63  Me.  269.  278,  18  AmR  208 
[quot  Scodeld  v.  I^ke  Shore,  etc.,  R. 
Co.,  42  Oh.  St.  671.  694.  3  NB  907,  64 
AmR  846  note]. 

[d]  Xa  common  aeiwptaaoa,  when 
used  in  relation  to  common  carriers 
the  term  relates  to  passengers  and 
not  to  freight.  The  word  "compen- 
sation" embraces  both.  DeGrauw  v. 
Ijong  Island  Electric  R.  Co.,  43  App. 
I>lvT602^0  KT8  16S  [aft  16S  N.  f. 
697.  67  NE  1108]. 


38.  Philadelphia  v.  Philadelphia 
Rapid  Transit  Co.,  228  Pa.  S25,  77  A 
601,  21  AnnCas  87  and  note. 

[a1  This  phrase  ordinarily  slgai- 
ftes  tlie  onlt  or  basic  xurice  on  which 
the  total  charge  fs  based,  and  in  the 
carrying  of  passengers  by  street 
railroad  companies  tne  rate  is  fixed 
at  a  certain  price  per  ride  without 
reference  to  the  distance  traveled, 
and  this  price  for  a  single  ride  Is  the 
rate  of  fare  as  the  term  is  ordinarily 
used.  Philadelphia  v.  Philadelphia 
Rapid  Transit  Co..  228  Pa.  325,  77  A 
501,  21  AnnCas  87. 

[b]  A  total  oliarge  of  twenty-flTe 
cents  for  six  rides  is  not  a  rate  of 
fare  as  used  In  a  contract  relating 
thereto,  Philadelphia  v.  Philadelphia 
Rapid  Transit  Co.,  228  Pa.  325,  77  A 
601,  21  AnnCas  87. 

[c]  Th»  words  '^te"  ssid  "fare" 
are  synotumons  when  used  in  defin- 
ing the  price  for  transporting  passen- 
gers by  a  carrier.  In  all  the  cases 
they  are  used  interchangeably  as 
signifying  the  price  or  charge  for 
transportation  of  a  passenger.  Phil- 
adelphla  v.  Philadelphia  Rapid  Tran- 
sit Co.,  228  Pa.  826,  77  A  601,  81  Ann 
Cas  87. 

89.  Vraaafers  see  infra  ||  1244- 
1251. 

U.  U.  S. — Dow  V.  Beldelman,  126 
U.  S.  680,  8  set  1028.  SI  U  ed.  841. 

Ga. — State  H.  Commn.  v.  Louis- 
ville, etc..  R.  Co.,  140  Ga.  817.  80  SE 
327,  LRA1916E  902,  AnnCaslSlEA 
1018. 

111. — Peo.  V,  Suburban  R.  Co..  178 
III.  594,  53  NE  349,  49  L.RA  650. 

N.  Y.— New  York,  etc.,  R.  Co.  v. 
Second  DIst.  Public  Service  Commn., 
169  App.  IMt.  631,  146  NYS  60S  tatt 
21S  N.  Y.  689  mem,  109  NB  1089 
mem]. 

Oh. — Smith  V.  Pittsburg,  etc.,  R. 
Co..  23  Oh.  St.  10. 

Tenn. — KnoxvlUe  Tract.  Co.  v.  Wll- 
kerson.  117  Tenn.  482.  99  8W  998.  9 
LRANS  679  and  note,  10  AnnCas  641 
and  note. 

[a]  A  street  railroad  oomvany  as 
a  quasi  public  corooratlon  owes  ft  as 
a  duty  to  the  public  to  demand  rea- 
sonable rates  only  for  the  transpor- 
tation of  passengers.  PeoDle  v.  Sub- 
urban R.  Co.,  178  111'.  694.  63  NB  849, 
49  LRA  650. 

Delssratlon.  of  yower  to  oarrUr  see 
infra  I  1082. 

might  of  carrier  to  fix  rates  gen- 
erally see  supra  9S  625.  626. 

41.  Ga. — Phillips  V.  Southern  R. 
Co..  114  Ga.  284,  40  SE  268-  Raleigh, 
etc..  R.  Co.  V.  Swanson,  102  Ga.  764, 
28  SE  601.  39  LRA  276  (violation  of 
Act  Febr.  4,  1887). 

111. — Peo.  v.-  Suburban  R.  Co.,  178 
III.  694.  63  NE  349,  49  LRA  650. 

Mo. — State  V.  Missouri,  etc  R.  Co.. 
262  Mo.  607.  172  SW  S5,  LRA1916C 
778.  AnnCasl916H!  949. 

N.  C.~McNelll  V.  Durham,  etc..  R. 
Co.,  132  N.  C.  610.  44  SE  84,  96  AmSR 


641,  67  LRA  227,  135  N.  C.  882,  47 
SE  765.  67  LRA  227. 

Can. — Montreal  Park,  etc..  R.  Co.  v. 
Montreal.  43  Can.  S.  C.  256,  18  Ann 
Cas  148  and  note, 

a]  Farorl&r  one  mnnleipaUtT. — 
ere  a  railroad  company  operating 
a  tramway  through  several  munici- 
palities Is  charged  with  unjust  dis- 
crimination in  granting  special  rates 
to  one  of  the  municipalities.  It  is 
error  for  the  board  of  railroad  com- 
missioners on  the  hearing  of  the  com- 

flalnt  to  refuse  to  consider  a  con- 
ract  between  the  railroad  company 
and  the  favored  municipality  where- 
by special  privileges  were  conceded 
in  regard  to  the  use  of  the  streets 
by  the  railroad  company,  which  con- 
tract Is  offered  In  evidence  to  Justify 
the  ground  of  the  special  rates.  Mon- 
treal Park,  etc..  R.  Co.  v.  Montreal, 
43  Can.  S.  C.  256,  IS  AnnCas  143  and 
note. 

X>isozlinla»tion  la  rates  gmoMnOr 

see  supra  746-823. 

43.  Phillipa  v.  Southern  R.  Co..  114 
Ga.  284,  40  SE  268;  State  v.  Omaha, 
etc.,  R.  Co.,  118  Iowa  30,  84  NW  988. 
86  AmSR  357.  62  LRA  316;  Coy  v. 
Detroit,  etc..  R.  Co.,  126  Ulch.  616, 
86  NW  6.  But  see  SpalTord  v.  Bos- 
ton, etc..  R.  Co.,  128  Mass.  326  (where 
a  discrimination  In  rate  was  held 
lawful}, 

43.  Bee  Infra  fj  1111-1116. 

44.  Interstate  Commerce  Commn. 
v.  Baltimore,  etc.,  R.  Co..  146  U.  S. 
263,  12  set  844.  86  U  ed.  699  [alC 
43  Fed.  87];  U.  S.  v.  Chicago,  etc..  R. 
Co.,  127  Fed.  786.  62  CCA  466;  Etter 
V.  Cleveland,  etc..  R.  Co.,  171  Ind.  681, 
86  NE  1020:  Spottord  v.  Boston,  etc., 
R.  Co.,  121  UasB.  S86  (saaaon 
ticket). 

46.  Interstate  Commerce  Commn. 
V.  Baltimore,  etc..  R.  Co..  145  U.  S. 
263,  12  set  844,  36  L.  ed.  699  [aft  43 

Fed.  37]. 

[a1  XUvBtrattoii.— The  issuance  of 
"party  rate"  tickets,  each  good  for  a 
party  of  ten  or  more  persons,  at  the 
rate  of  two  cents  per  mile,  while 
single  passengers  are  charged  three 
cents,  is  neither  an  unjust  discrim- 
ination nor  an  undue  or  unreasonable 
preference  or  advantage,  within  the 
meaning  of  the  interstate  Commerce 
Act  (2f  V.  S.  St.  at  L.  379  If  2,  8), 
when  such  tickets  are  offered  to  the 
public  generally,  and  there  is  no 
merit  In  the  suggestion  that  "party 
rate"  tickets  may  be  used  by  ticket 
brokers  as  a  means  of  evading  the 
law,  since,  being  for  ten  or  more 
persons,  they  would  hardly  be  avail- 
able for  that  purpose,  and,  if  Issued 
for  so  small  a  number  of  persona  aa 
to  become  available,  the  courts  would 
have     authority     to     apply  the 

g roper  remedy.  Interstate  Commerce 
'ommn.  v.  Baltimore,  etc.,  R.  Co..  146 
U.  S.  its.  12  set  844.  86  L.  ed.  69» 
raff  48  Fed.  1171. 


For  later  oaaes;  dsvoXopmsBta  and  tibmagum  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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government  of  the  United  States,  in  buyir^  trans- 
portation on  a  railroad  for  its  soldiers  in  lots  of 
ten  or  more,  is  not  entitled  to  the  benefit  of  a  re- 
duced ten  party  rate  given  by  a  railroad  company's 
schedule  to  theatrical,  operatic,  or  concert  com- 
panies, hunting  and  fishing  parties,  glee  clubs,  brass 
or  stringed  bands,  and  to  baseball,  polo,  or  tennis 
clubs,  football,  and  other  parties  of  like  character.*^ 

Who  may  regulate  fares.  The  rates  of  fare  need 
not  be  established  by  the  board  of  directors  and 
proved  by  a  record  of  their  action;  agents  other 
than  the  directors  may  be  empowered  to  relate 
such  matters.*' 

Bednced  rate.  To  constitute  a  reduced  rate,  the 
rate  mast  be  one  which  is  lower  than  another  rate 
which  is  offered  to  the  public,*"  and  the  sale  of  a 
return  trip  ticket  at  a  price  less  than  two  single 
trip  fares  is  not  a  sale  at  a  reduced  rate.*'  A  cus- 
tom of  allowing  a  reduced  rate  on  particular  days 
or  occasions  or  to  particular  persons  imposes  no 
obligation  on  the  carrier  to  continue  such  custom 
and  where  such  custom  has  been  abandoned,  one  is 
not  entitled  to  be  carried,  on  tendering  the  reduced 
rate  of  fare;"  but  where,  during  the  continuance  of 
such  custom  or  offer,  a  passenger  is  unable  to  pro- 
cure  a  ticket  through  the  fault  of  the  carrier,  he  is 
entitled  to  be  carried  on  a  tender  of  the  reduced 
fare.''  Where  under  a  constitutional  provision  a 
railroad  company,  for  the  purpose  of  competing  with 
another  eommon  carrier,  reduces  its  rate  of  fare 


from  one  point  to  another,  such  rate  cannot  again 
be  raised  without  the  consent  of  the  governmental 
authority  in  which  is  vested  the  power  to  regulate 
fares.*^ 

Increasing  rates.  Where  by  reason  of  a  change 
in  conditions,  or  otherwise,  the  established  rates  are 
not  compensatory,  the  carrier  may  make  a  reason- 
able increase  in  its  passenger  rates;"  and  the  fact 
that  it  is  impolitic  for  the  carrier  to  make  the 
increase  is  immaterial  and  no  ground  for  settii^  the 
increase  aside.'"' 

Length  of  trip.  In  the  absence  of  legislative 
regulation,  a  street  railroad  company  operating  a 
belt  line  may  by  a  reasonable  regulation  define  the 
length  of  trip  to  which  a  passenger  is  entitled  for 
his  fare,"  and  beyond  which  he  cannot  ride  without 
paying  an  additional  fare;"  and  this  is  true  even 
where  a  person,  by  taking  a  ear  on  the  same  street 
going  in  an  opposite  direction,  may  reach  his  des- 
tination and  have  by  that  route  a  continuous  one 
fare  ride  before  reaching  the  end  of  the  line." 

Passenger  remaining  on  train;  joumiy  by  stages. 
It  has  been  held  that,  where  a  passenger  pays  his 
fare  to  a  certain  station  and  then  remains  on  the 
train  and  demands  transirortation  from  that  station 
to  a  still  further  station,  he  stands  in  the  same 
situation,  so  far  as  paying  for  his  further  passage  is 
concerned,  as  if  he  had  boarded  the  train  at  the  in- 
termediate station;*^  and  that  a  passenger  is  entitled 
to  mi^e  his  journey  by  stages  to  obtain  the  benefit 


46.  U.  S.  V.  Chicago,  etc..  R.  Co.. 
127  Fed.  786,  62  CCA  465. 

[a]  Hot  tutjnst  OlsorlmlnfttloB  or 
ondna  projndloa. — The  refusal  to  give 
the  KOvernment  the  same  rates  does 
not  constitute  an  unjust  discrimina- 
tion against  It  or  subject  it  to  undue 

frejudlce  or  disadvantage,  In  vlola- 
lon  of  the  Interstate  Commerce  Act, 
where  it  is  shown  that  the  purpose 
and  effect  of  the  party  rate  given  by 
the  schedule  is  to  increase  the  com- 
pany's business  and  that  tickets  sold 
thereunder  are  closely  limited  in 
time  and  are  paid  for  in  cash  in  ad- 
vance, white  thosf  furnished  to  the 

Rvernment  are  not  so  limited,  are 
mfshed  on  a  requisition,  and  are 
paid  for  only  after  Indefinite  delay 
in  the  auditing  and  allowance  of  the 
claim  by  the  war  and  treasury  de- 
partments; In  such  case  the  condi- 
tions and  circumstances  under  which 
the  service  Is  rendered  are  essentially 
different  and  Justify  the  making  of 
different  rates.  U.  S.  v.  Chicago,  etc., 
R.  Co.,  127  Fed.  785.  62  CCA  465. 

47.  Jeffersonville  R.  Co.  v,  Rogers, 
28  Ind.  1,  92  AmD  278. 

48.  Robert  v.  Chicago,  etc.,  R.  Co., 
148  Mo.  A.  96.  127  SW  925. 

49.  Robert  v.  Chicago,  etc.,  R.  Co., 
14S  Mo.  A.  96,  127  SW  925. 

60.  Johnson  v.  Georgia  R.,  etc.. 
Co..  108  Ga.  496.  34  SE  127.  46  LRA 
602:  Illinois  Cent.  R.  Co.  v.  Dunnlgan. 
95  Miss.  749.  50  8  443,  24  LRAN3 
SOS,  AnnCasl912A  159  and  note. 

[a]  ZUnstratloii. — Permitting  a 
minister  of  the  gospel,  or  any  person, 
to  travel  at  a  rate  lower  than  that 
given  to  the  general  public,  by  a  car- 
rier. Is  a  mere  gratuity  which  the 
carrier  can  withhold  at  Its  pleasure. 
Illinois  Cent.  R.  Co.  v.  Dunnigan,  95 
ailu.  749,  60  S  443,  24  LRANS  603, 
AnnCa8l812A  169. 

51,  Johnson  v.  Georgia  R..  etc., 
Co..  108  Ga.  496,  34  SB  127,  46  LRA 
502. 

[a]    SiMSOiis  fox  rTiI«.^"Rallroad 

companies  in  this  State  are  required 
by  law  to  sell  tickets  to  persons  de> 
siring  to  become  passengers  for  three 
cents  per  mile,  and  it  Is  made  their 
duty  to  provide  a  place  at  which 
these  tickets  can  be  procured.  If 
they  fall  In  this,  such  persons  may 
nevertheless  board  the  train  and  in- 
sist upon  being  carried  upon  tender- 
ing the  amount  which  they  would  be 


required  to  pay  for  the  ticket  This 
Is  all  that  the  railroad  companies  are 
compelled  to  do.  They  may.  If  they 
see  proper,  carry  a  passenger  for  a 
leas  sum  than  this  rate,  but  they  are 
not  compelled  to  do  so,  and  any  offer 
on  their  part  to  make  a  contract  of 
carriage  for  a  less  sum  Is  entirely 
voluntary.  Being  under  no  legal 
obligation  to  make  the  offer,  when 
made  It  may  be  withdrawn  at  any 
time  that  the  company  sees  proper. 
Johnson  v,  Georgia  R.,  etc.,  Co.,  108 
Ga.  496.  499.  34  S^  127,  46  LRA  502. 

[b]  Bvi^nee  of  abandoniaetit.^ — 
The  mere  fact  that  a  railroad  com- 

Sany  has  been  accustomed,  on  a  given 
ay  In  each  week,  to  sell  round  trip 
tickets  between  two  stations  along 
its  line  of  road  at  a  rate  of  fare  be- 
low the  maximum  rate  fixed  by  law, 
does  not  entitle  a  person  who  fail» 
to  procure  such  a  ticket,  by  reason 
of  the  fact  that  the  agent  Is  absent 
and  the  ticket  office  Is  closed,  to  be 
carried  the  round  trip  between  such 
stations  on  a  tender  to  the  conductor 
of  the  fare  which  the  company  has 
been  In  the  past  accustomed  to 
charge.  The  closing  of  the  ticket 
office  Is  prima  facie  evidence  that  the 
company  Intended  to  abandon  its  cus- 
tom, which  It  had  a  right  to  do;  and, 
in  the  absence  of  facte  showing  that 
such  was  not  its  Intention,  such 
custom  cannot  be  relied  on  to  con- 
stitute a  contract  of  carriage  at  the 
reduced  rate  which  the  company  was 
formerly  In  the  habit  of  charging. 
Johnson  v.  Georgia  R-  etc.,  Co.,  108 
Ga.  496.  34  SK  127.  46  LRA  602. 

S9.  Chicago,  etc.,  R.  Co.  v.  Ora- 
ham,  3  Ind.  A.  28,  29  NB  170,  60  Am 
SR  266. 

[a]  Oa  •xonxsios  train,— A  rail- 
road company,  as  a  carrier,  may  run 
an  excursion  train  at  reduced  rates 
and  require  passengers  to  purchase 
tickets  as  a  condition  on  which  they 
shall  obtain  the  ben^t  of  excursion 
rates,  and  It  may  enforce  this  rule 
as  against  all  who  by  their  own  fault 
fall  to  comply  with  It;  but,  where  a 
passenger  is  unable  to  procure  a 
ticket  through  the  fault  of  the  com- 

fany,  he  may  take  passage  on  the 
rain  and  on  a  tender  of  the  ticket 
fare  will  be  entitled  to  all  the  rights 
and  privileges  that  an  excursion 
ticket  would  afford  him.  Chicago, 
etc.,  R.  Co.  T.  Qraham,  1  Ind.  A.  28, 


29  NS  170,  60  AmSR  256  and  note. 

53.  Edson  v.  Southern  Pac.  R.  Co.. 
144  Cal.  182,  77  P  894  (under  Const, 
art  12  g  20). 

ra]  la  asoertalnlng  wbetlLer  a 
rate  has  been  lowered  within  the 
meaning  of  such  provision.  (1)  the 
court  win  scrutinize  the  terms  of  the 
ticket  and  the  conditions  surround- 
ing the  traffic,  to  determine  whether 
what  purports  to  be  a  special  con- 
tract for  Inferior  services  Is  not  In 
reality  a  lowered  rate  for  the  same, 
or  substantially  the  same,  services. 
Edson  V.  Southern  Pac  R.  Co.,  144 
Cal.  182.  77  P  894.  (2)  The  mere  re- 
striction of  privileges  by  a  limited 
ticket,  coupled  with  the  lowering  of 
a  rate,  will  not  prevent  the  act  of 
lowering  the  rate  from  falling  within 
the  provision,  unless  the  privileges 
withdrawn  represent  a  service  actu- 
ally rendered  on  the  one  side  or 
claimed  bv  the  other.  Eldsoa  v. 
Southern  Pac.  R.  Co..  supra.  <2}  Nor 
is  a  rate  lowered  within  the  quallOca- 
tlon  "for  the  purpose  of  competing 
with  any  other  common  carrier," 
when  lowered  in  self-defense  to  meet 
a  lower  rate  Inaugurated  by  a  rival 
carrier.  Edson  v.  Southern  Pac.  R. 
Co.,  supra. 

54.  Peo.  V.  Public  Service  Commn., 
216  N.  Y.  241,  109  NE  252  [aff  169 
App.  Dlv.  646.  146  NTS  613], 

AdTMwa  of  zatoB  hy  eanrUr  gvn- 
•raUy  see  supra  I  626. 

55.  Feo.  V.  Public  Service  Commn., 
216  N.  T.  241,  109  NB  262  [aft  169 
App.  Dlv.  646.  146  NTS  613]. 

Voww  or  oonunlMdoa  to  Mt  aaUo 
laersMMd  xatag  see  Infra  1  1082. 

56.  Com.  V.  Doe,  44  Pa.  Super.  331. 

57.  Com.  V.  Doe,  44  Pa.  Super.  331. 

58.  Com.  V.  Doe,  44  Pa.  Super.  331. 
69.    Perry  v.  Atlantic  Coast  Line 

R.  Co.,  9  Ga.  A.  260,  70  SB  1122:  At- 
chison, etc.,  R.  Co.  v.  SUte,  (Okl.) 
150  P  108. 

[a]  Thus  a  person  boarding  a 
train  as  a  passenger  has  a  right  to 
pay  for  his  passage  to  any  point  on 
the  line  of  the  railroad  company,  and 
to  remain  on  the  train  and  demand 
transportation  from  that  point  to  a 
still  further  point  on  complying  with 
the  usual  terms  relating  to  transpor- 
tation from  the  point  to  which  he 
pays  for  his  passage;  and  this  Is  true 
notwlthstanoing  he  may  have  had  in 
mind  all  the  time  to  malco  a  oontlnu- 
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of  local  fares,  when  they  are  less  than  the  through 
fare,  notwithstanding  the  statute  makes  it  nnlawful 
for  a  carrier  to  chaise  or  collect  any  rate  different 
from  that  fixed  in  the  schedules  filed."  But  on  the 
other  hand  it  has  been  held  that,  where  the  throi^h 
fare  from  one  point  to  another  is  greater  than  the 
combined  fares  from  the  starting  point  to  an  inter- 
mediate station  and  from  there  to  the  more  distant 
point,  and  one  who  intends  to  travel  between  such 
points  takes  a  ticket  from  the  starting  point  to  an 
intermediate  station,  he  is  liable  for  the  through 
fare  for  the  entire  journey  less  the  amount  which 
he  has  already  paid,  and  not  merely  for  the  fare 
from  the  intermediate  station  to  the  more  distant 
point."* 

[}  1080]  (2)  Published  Eates."*  Under  the  Inter- 
state Commerce  Act  a  carrier  must  publish  pas- 
senger rates,^  and  cannot  charge  a  less  or  a  different 
rate  than  that  specified  in  its  publislied  rates,°* 
unless  such  rate  is  found  to  be  unreasonable  fay  the 
interstate  commerce  commission;^  and  neither  the 
misquotation  of  rates  nor  ignorance  is  an  excuse 

ouB  Journey  to  the  point  of  his  final 
destination;  but,  In  remaining  on  the 
train  at  the  Intermediate  point  after 
he  has  paid  his  fare  only  that  far,  he 
stands  in  the  same  situation  as  If  he 
had  boarded  the  train  at  that  point, 
so  far  as  paying  for  his  further  pas- 
sage is  concerned.  Perry  v.  Atlantic 
Coast  Line  R.  Co.,  »  Ga.  A.  260,  70  BE 
1122. 

60.  Brcwn  v.  Terrs  Haute,  etc.. 
Tract.  Co.,  (Ind.  A.)  110  NB  703,  113 

NE  ai3. 

61.  London,  etc.,  R.  Co.  V.  Hinch- 
cUfee,  [1903]  2  K.  B.  32. 

62.  PUlnp,  pablloatloii,  and  post- 
ing of  rates  reaezally  see  supra  Si 

670-673. 

63.  U.  S.  V.  Grand  Trunk  R.  Co., 
225  Fed.  283. 

[a]  Rates  tbroogli  fox«Um  ooontry. 

— Although  the  Interstate  Commerce 
Act  does  not  specitlcally  provide  for 
the  publication  of  passenger  rates 
where  the  journey  Is  through  a  for- 
eign country  to  another  point  in  the 
United  States,  yet  In  view  of  the  en- 
tire provision  for  the  publication  of 
freight  rates  for  shipments  over  such 
a  route,  a  carrier  must  publish  pas- 
senger rates.  U.  S.  v.  Canada  Grand 
Trunk  R.  Co.,  225  Fed.  283. 

64.  Louisville,  etc.,  R.  Co.  v.  Max- 
well, 237  U.  S.  94.  36  SCt  4»4,  59  L. 
ed.  86S,  LRA1915E:  666;  Illinois  Cent. 
R.  Co.  V.  Holman,  106  Miss.  449.  64 
S  7;  Ligon  v.  St.  Louis,  etc.,  R.  Co., 
184  Mo.  A.  187.  168  SW  647:  Saund- 
ers v.  Atlantic  Coast  Line  R,  Co.,  101 
B.  C.  11.  R5  SB  167. 

65.  Louisville,  etc„  R.  Co.  v.  Max- 
well, 237  U.  S.  94.  36  SCt  494,  69  L. 
ed.  853,  LRA'191&e:  665. 

66.  Louisville,  etc.,  R.  Co.  v.  Max- 
well, 237  U.  S.  94,  36  SCt  494,  69  L. 
ed.  853.  LRA191&e:  065;  Ltgon  v.  St. 
Louis,  etc.,  R.  Co.,  184  Mo.  A.  187, 
168  SW  647;  Saunders  v.  Atlantic 
Coast  Line  R.  Co.,  101  S.  C.  11,  85 
SB  167, 

"It  is  well  settled,  too,  that  under 
the  act  cf  Congress  and  the  decisions 
of  the  Supreme  Court  of  the  United 
States  construing  it,  no  Itablllty  of  a 
carrier  can  be  predicated  upon  the 
misrepresentations  or  mistakes  of  its 
agents  as  to  the  rates  applicable,  or 
privileges  or  facilities  to  be  afforded 
under  the  tariffs  filed  with  the  Com- 
mission. Passengers  and  shippers  are 
conclusively  presumed  to  know  them, 
as  well  119  the  agents  of  the  carriers. 
This  question  has  been  so  recently 
and  frequently  considered  and  de- 
cided both  by  the  Supreme  Court  of 
the  United  States  and  by  this  Court 
that  It  is  not  deemed  necessary  to 
state  the  reafons  therefor,  or  even  to 
cite  the  decisions."  Saunders  v.  At- 
lantic Coast  Line  R.  Co.,  101  S.  C. 
11.  16,  85  SB  167. 

[a]  XllTutratlon. — Under  the  Inter- 


for  charging  or  paying  less  or  more  than  the  filed 
rates,  since  passengers,  as  well  as  the  agents  of  the 
carrier,  are  presumed  to  know  such  rates.*  The 
publishing  and  filing  of  such  rates  may  also  be  re- 
quired by  the  order  of  a  publifc  service  commission." 
Althoi^h  a  passenger  might  have  gone  and  re- 
turned by  a  direct  route  to  and  from  his  point  of 
destination,  if  he  expresses  a  desire  to  go  and  come 
by  a  different  route  he  must  pay  the  filed  tariff 
rates  for  the  route  taken  notwithstanding  a  mis- 
quotation made  by  the  carrier's  agent  and  accepted 
by  him  in  good  faith,  since  such  a  mistake  is  not  a 
mere  misrouting  by  error  of  the  carrier  which  will 
relieve  the  passenger  from  paying  the  tariA  rate 
for  the  route  he  has  taken.* 

[{  1081]  b.  Legislative  Eegulatioii  of  Fares**— 
(1)  In  GeueraL  A  state  has  the  power  to  establish 
rates  to  be  charged  by  common  carriers,  such  as 
railroads  or  street  railroads,  for  the  exclusively 
intra-state  canine  of  passengers,  either  by  the 
direct  action  of  the  legislature    or  by  a  municipal- 


state  Commerce  Act  (24  U.  S.  St.  at 
L.  379  c  104  S  2),  prohibiting  unjust 
discrimination  In  rates  and  fares  by 
carriers,  and  t  3,  prohibiting  undue 
preferences,  a  passenger,  regardless 
of  the  arrangement  he  may  have  had 
with  the  ticket  agent,  has  no  right 
to  be  transported  over  a  longer  route, 
at  the  tariff  rate  applicable  to  a 
shorter  route  between  two  points, 
Ligon  v.  St.  Louis,  etc.,  R  Co.,  18i 
Mo.  A.  187.  168  SW  647. 

67.  Delaware,  etc.,  R.  Co.  v.  Board 
of  Public  Utility  Comrs..  84  N.  J.  L. 
619,  87  A  SOI. 

[a]  An  order  of  the  pnbUo  utUlty 
commission,  requiring  all  railroads 
affording  commutation  service  at  cer~ 
tain  points  to  publish  and  file  sched- 
ules of  such  rates,  is  constitutional. 
Delaware,  etc.,  R.  Co.  v.  Board  of 
Public  Utility  Comrs.,  84  N.  J.  L.  619, 
87  A  801. 

68.  Louisville,  etc.,  R.  Co.  v.  Max- 
well. 237  U.  S.  94,  35  SCt  494,  69  L. 
ed.  863.  LRA191SB  665. 

69.  Comstittttloitalitr  of  atatutes 
regulating  rates  of  fare  gMwaUy  see 
Constitutional  Law  [8  Cyc  696]. 

Sates  and  rata  »Mvt»g  geawally 
see  supra  IB  624-692. 

ssgnlatloiL  of  rates  on  eomm«ro« 
general^  see  Commerce  [7  Cyc  449]. 

70.  U.  S.— Portland  R.  etc.,  Co.  v. 
Oregon  R.  Commn.,  229  u.  S.  397,  33 
SCt  820,  57  L.  ed.  1248:  Chicago,  etc.. 
R.  Co.  V.  Wellman,  143  U.  S.  339,  12 
SCt  400,  36  L.  ed.  176;  Georgia  R.. 
etc,  Co.  V.  Smith,  128  U.  S.  174,  9  SCt 
47.  32  L.  ed.  377;  Dow  v.  Beldelman, 
125  U.  S.  680.  8  SCt  1028,  31  L.  ed. 
841  JafC  49  Ark.  325,  6  SW  2971;  Stone 
V.  Farmers'  L.  &  T.  Co.,  116  U.  S. 
307,  6  SCt  334,  338,  1191,  29  L.  ed. 
636;  Shields  v.  Ohlo^S  U.  S.  319,  24 
L.  ed.  357;  Stone  v.  Wisconsin.  94  V. 
S.  181,  24  L.  ed.  102;  Winona,  etc.,  R. 
Co.  V.  Blake,  94  V.  S.  180,  24  L.  ed. 
99;  Chicago,  etc.,  R.  Co.  v.  Ackley.  94 
U.  S.  179,  24  L.  ed.  99;  Pelk  v.  Chi- 
cago, etc..  R.  Co..  94  U.  S.  164,  24  L. 
ed.  97;  Chicago,  etc.,  R.  Co.  t.  Cutts, 
94  U.  S.  155.  24  L.  ed.  94:  Munn  V. 
Illinois.  94  tr.  S.  113,  24  L.  ed.  77: 
Arkansas  Rate  Ca.ses,  187  Fed.  290 
[rev  on  other  grounds  230  U.  S.  552, 
33  SCt  1030,  6f  L.  ed.  1625];  U.  S.  v. 
Chicago,  etc.,  R.  Co.,  1G3  Fed.  114 
[alT  219  U.  S.  4S6,  31  SCt  272.  55  L. 
ed.  305];  Metropolitan  Trust  Co.  v. 
Houston,  etc.,  R.  Co.,  90  Fed.  683. 

Ark. — Clark  v.  Jonesboro,  etc.,  R. 
Co.,  87  Ark.  385,  112  SW  961;  St. 
Louis,  etc.,  R.  Co.  V.  Ryan.  56  Ark, 
245.  19  SW  839. 

Cal. — BuBwell  V.  Southern  Pac,  Co.. 
114  Cal.  445,  46  P  291  (construing 
Act  May  20,  1861);  Suydam  v.  Los 
Angeles  R.  Co.,  27  Cal.  A.  157,  149  P 
65. 

Ga. — State  R.  Commn.  v.  Louisville, 
etc.,  R.  Co..  140  Ga.  817,  80  SB  327. 


LRA19i5E  902,  AnnCasl915A  1018. 

111. — Chicago  Union  Tract.  Co.  v, 
Chicago.  199  111.  484.  66  NE  451.  69 
LRA  631;  Peo.  v.  Suburban  R.  Co.. 
178  111.  594,  53  NE  349,  49  LRA  660. 

Ind. — Indianapolis  v.  Navln,  161 
Ind.  139,  47  NE  626,  51  NE  80.  41 
LRA  337. 

Maas. — Atty.-Gen.  v.  Old  Colony  R. 
Co.,  160  Mass.  62,  36  NE  262,  22  LRA 
112;  Parker  v.  Metropolitan  R.  Co., 
109  Mass.  506. 

Mich. — Chamberlain  v.  Lake  Shore, 
etc.,  R.  Co..  122  Mich.  477,  81  NW  S89. 

Minn. — State  v.  Chicago,  etc.,  R. 
Co..  128  Minn.  26.  150  NW  172. 

Nebr. — Chicago,  etc..  R,  Co,  v.  An- 
derson, 72  Nebr.  866.  101  NW  1019. 

N.  J. — Rarltan  River  R.  Co.  v.  Mid- 
dlesex, etc..  Tract.  Co.,  70  N.  J.  L. 
732.  58  A  332. 

N.  M. — Seward  v.  Denver,  etc.,  R. 
Co..  17  N.  M,  557,  131  P  980,  46  LRA 
NS  242. 

N.  Y. — Buffalo  East  Side  R.  Co.  v. 
Buffalo  St.  R.  Co.,  Ill  N.  T.  132.  19 
NB  63.  2  LRA  284;  Moneypenny  v. 
Sixth  Ave.  R.  Co.,  30  N.  Y.  Super.  328. 
4  AbbPrNS  367,  35  HowPr  462;  Top- 
ham  V.  Interurban  St.  R.  Co.,  42  Miac. 
503.  86  NYS  296  [rev  on  other 
grounds  96  App.  Dlv.  323,  89  NTS 
298]. 

Oh. — Cleveland,  etc.,  R.  Co.  t. 
Wells,  61  Oh.  St.  268.  55  NE  827. 

Pa. — ^Western  Maryland  R.  Co. 
Adams  County,  21  Pa.  Dtst  766. 

Tex. — San  Antonio  Tract.  Co.  v. 
Altgelt.  (Civ. -A.)  81  SW  106  [ait  200 
U.  S.  304.  26  SCt  261,  60  L.  ed.  4011- 

[a]  Baals  of  powers— (1)  "The 
powjer  to  require  a  public  service  to 
be  performed  for  a  limited  rate  Is 
but  a  branch  of  the  power  to  regu- 
late, in  the  public  interest,  property 
that  is  devoted  to  the  public  use.  * 
Raritan  River  R.  Co.  v.  Middlesex, 
etc.  Tract.  Co..  70  N.  J.  L.  732,  744, 
68  A  832.  (2)  "Railroad  corporations 
hold  their  property  and  exercise  thetr 
functions  for  the  public  benefit,  and 
they  are  therefore  subject  to  legia- 
lative  control.  The  legislature  which 
has  created  them  may  regulate  .  .  . 
the  price  which  they  shall  charge  for 
transportation  of  freight  and  pas- 
sengers." Buffalo  East  Side  R.  Co. 
V.  Buffalo  St.  R.  Co.,  Ill  N.  Y.  182, 
140.  19  NE  63.  2  LRA  284. 

[b]  Does  not  depend  on  right  to 
amend  or  repeal. — The  right  of  the 
legislature  to  regulate  the  fares  on 
street  railroads  oreanized  under  a 
statute  does  not  depend  on  a  reserva- 
tion In  such  statute  of  the  right  to 
amend  or  repeal  the  statute.  Indian- 
apolis V.  Navln.  151  Ind.  139,  47  NE 
525.  51  NR  80,  41  T-RA  337.  S44. 

r  c  1  An  exercise  of  tlis  solloe 
power, — The  right  of  every  sovereign 
state  to  regulate  public  service  cor- 
porations and  the  rates  to  be  charged 


For  later  oaMS,  OsTalOBonsats  and  tiliaBgas  In  the  law  see  cumulative  Annotations,  same  title,  pageand  note  number. 
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ity"  or  omnmisston  to  vhom  the  legUlatnre  has  dele- 
gated the  power.^'  This  power  of  the  state  exists 
even  over  a  raihroad  eoxporation  created  by  an  aot 
of  congress,  in  the  ahseuee  of  anythii^  in  the  act 
indicating  an  intent  by  congress  to  remove  snch 
corporation  from  state  control." 

[$1082]  (2)  Dd^ationof  Power.  Powsrs  of  com- 
misnon.  Althoi^  a  railroad  or  public  service 
commission  has  power  to  make  an  order  only  as 
far  as  authorized  by  the  l^islatnre,  it  may,  as  far 
as  the  legislature  can  grant,  recnlate  all  transporta- 
tion chaj^es  within  the  state/'  in  the  absence  of 
specific  U^slation  thereon/^  A  public  service  com- 
mission may  also  have  authority  to  compel  observ- 
ance, by  the  carrier,  of  a  statute  fixing  rates/"  or 
to  anniu  unjust  and  unreasonable  rates  established 
by  the  carrier;"^  but  only  after  it  has  determined 
on  satisfactory  evidence  that  the  rates  are  unjust 
and  unreasonable,  where  the  carrier  has  a  statutory 
right  to  a  hearing,'"  although  it  may  be  authorized 
to  suspend  an  increase  in  rates  by  the  carrier  pend- 
ing the  hearing  and  determination  of  their  reason- 
ableness, without  notice  to  the  carrier/**  •  But  it 
cannot  annul  rates  which  are  not  unjust  and  unrea- 
sonable,*' nor  can  it  annul  rates  merely  because  a 
lesser  rate  would  be  to  the  advantage  of  the  public,*' 
In  proceedings  before  a  commission  to  annul  in- 
creased rates,  in  the  absence  of  a  showing  that  the 
lower  rates  were  reasonable  and  compensatory,  the 
fact  that  such  rates  had  been  in  force  for  some  years 
raises  no  presumption  that  an  increase  therein  is 
unreasonable;*'  and  the  carrier  is  entitled  to  have 
the  commission  pass  on  the  merits  of  the  question 

by  them,  subject  to  the  provlBions  of 
tne  fourteenth  constitutional  amend- 
ment, prohibiting  deprivation  of  one's 
property  without  due  process  of  law, 
and  other  constitutional  provisions, 
rests  on  the  police  power  of  the  state. 
Arkansas  Rate  Cases,  187  Fed.  290 

Srev  on  other  grounds  2S0  U.  S.  653, 
3  set  1«30.  iTU  ed.  16261. 

[d]  Obmmm  to  yaMmngmn  ffetUng- 
on  at  '•Mm^  ■tatloiia.'^A  railroad  sta- 
tion Is  a  "flag  station."  aTid  not  a 
"reeular  station/'  within  a  statute 
authorising  railroad  comuanies  to 
malte  special  charses  to  passengers 
boarding  or  alishtms  at  other  than 
regular  stations,  where  the  company 
has  no  depot  there  and  no  joint 
agency  with  the  railroad  which  It 
crosses  and  docs  not  use  the  other 
company's  depot,  although  trains 
stop  at  the  crossing  opposite  the 
depot,  and  passengers  are  received 
and  discharged  there  on  signal,  and 
frelKht,  express,  and  mall  matter  Is 
received  there,  no  tickets,  bills  of 
lading,  nor  bagvage  checks  being  la- 
sued,  and  such  stations  being  desig- 
nated as  "flag  stations"  by  the  rail- 
road, as  distinguished  from  regular 
atatlons  at  which  tickets  are  soH. 
luggage  checked,  bills  of  lading  is- 
SDed,  and  station  houses  and  agents 
maintained.  Clark  v.  Jonesboro.  etc., 
R.  Co..  87  Ark.  385,  112  SW  961  (gon- 
atnilng  Kirby  Dig.  |  Gei2). 

[e]  mepealed  statnte^-Cal.  St. 
<1877-1878>  p  18  S  1,  relating  to  pas- 
senger fares,  was  repealed  by  impli- 
cation by  Civ.  Code  S  601,  as  amended 
and  reenacted  In  1903  (St.  [19031  p 
172),  and  hence  Is  not  applicable  to 
Btreet  car  fares  in  the  city  of  Loa 
Angeles.  Suydam  v.  Los  Angeles  R. 
Co..  27  Cal.  A.  157.  149  P  55. 

[f]  Uhws  oonatroed  togetbar. — 
The  New  York  Public  Service  Com- 
mission Law,  and  the  Railroad  Law 
as  amended  In  1910,  arc  to  be  con- 
strued as  one  act.  In  the  light  of 
policy  prompting  the  legislation,  giv- 
ing appropriate  meaning  to  every 
part  of  both  acts,  and  not  emasculat- 
ing any  portion  of  either.  Peo.  v. 
Second  Dist.  Public  Service  Commn., 
ITl  App,  Div.  607,  156  NTS  1066. 

Vowar  of  state  to  fls  <ar  rsgnlat* 


whether  the  increased  rates  are  unreasonable  under 
the  conditions  tiien  ^sting;"  and  where  in  such  pro- 
ceedings the  commission  does  not  find  that  the  in- 
creased rates  are  unreasonable  or  unjust,  it  is  erro- 
neous for  it  to  vacate  them  and  to  require  the  resto- 
ration of  the  preeristing  lower  rates  merely  on  the 
ground  that  the  carrier  has  failed  to  overcome  the 
presumption  that  the  increase  was  unreasonable,** 
'since  in  view  of  the  reflations  imposed  on  railroad 
companies  and  the  public  reports  required  of  them 
it  is  improper  to  assume  that  they  have  peculiar  and 
hidden  knowledge  of  their  affairs,  and  so  should 
have  the  burden  of  justifying  an  increase  of  rates, 
instead  of  those  objecting  having  the  burden  of 
proving  that  the  increase  was  not  required."  Under 
a  provision  that  any  person  or  corporation  may  file 
a  written  complaint  with  the  commission,  a  railroad 
commission  has  jurisdiction  to  establish  a  through 
route  and  joint  rate  on  a  railroad  to  a  city  on  pe- 
tition of.  incorporated  navigation  companies,  the 
fact  that  it  has  no  jurisdiction  over  their  business, 
or  over  water  rates,  being  immaterial."  That  part 
of  a  taxicab  company's  business  which  consists  in 
furnishing  automobiles  from  its  central  garage  on 
individual  orders,  generally  by  telephone,  cannot  be 
regarded  as  a  public  utility,  and  the  rates  charged 
for  such  service  are  therefore  not  open  to  inquiry 
by  a  public  utilities  commission." 

Delegation  of  power  to  carrier.  A  railroad  com- 
pany may  be  granted  an  uncontrolled  discretion  to 
establish  such  rates  of  fare  as  its  own  interest  from 
time  to  time  may  require,"  subject  only  to  the  maxi- 


ratM  generaUj  see  supra  II  627-630. 
71.  See  Infra  H  1089,  1090. 
73.  Chicago,  etc.,  R.  Co.  v.  Smith. 
210  Fed.  632;  Wilmington  City  R.  Co. 
V.  Taylor.  198  Fed.  159:  Arkansas 
Rate  Cases.  187  Fed.  290  [rev  on 
other  grounds  230  V.  S.  553.  33  SCt 
1080,  57  L.  ed.  1625];  Pennsylvania 
R.  Co.  V.  Towers.  126  Md.  69.  94  A 
330;  State  v.  Clarke,  98  Nebr.  666  153 
NW  623;  Delaware,  etc.,  R.  Co.  v. 
Board  of  Public  Utility  Comrs.,  84 
N.  J.  L.  619.  87  A  801. 

Fowvm  of  aemailMlon  see  Infra  f 
1082. 

73.  Ames  V.  Union  Pae.  R.  Co.,  64 
Fed.  165  [afr  169  U.  S.  466,  18  8Ct 
418,  42  I^.  ed.  8191. 

[a]  Under  the  Union  Paolflo  Ball- 
road  Aot  (12  U.  S.  St.  at  L.  489  c  112 
I  IB),  which  provides  that,  when  the 
net  earnings  of  the  entire  road  and 
telegraph,  after  deducting  expendi- 
tures, shall  exceed  ten  per  cent  on 
its  cost  exclusive  of  the  Ave  per  cent 
to  be  paid  the  United  States,  congress 
will  reduce  the  rates  of  fare  thereon 
If  unreasonable  and  tlx.  and  estab- 
lish the  same  by  law,  and  which  re- 
serves to  congress  the  right  "to  add 
to,  alter,  amend,  or  repeal  this  act." 
congress  did  not  reserve  to  Itself  the 
sole  and  absolute  control  of  all  rates 
to  he  charged  by  such  company. 
Ames  V.  Union  Pac.  R.  Co.,  64  Fed. 
166,  170  [aff  169  U.  S.  466,  18  SCt  418. 
42  L.  ed.  8191. 

74.  Pennsylvania  R.  Co.  v.  Tow- 
ers, 126  Md.  S9,  94  A  3S0;  Peo.  v. 
Public  Service  Commn..  159  App.  Dlv. 
531.  14S  NYS  503  [aff  216  N.  T.  689 
mem.  109  NE  1089  mem]. 

[a]  In  V«W  TOTk  the  Public  Ser^ 
vice  Commission  Law  t  38  subd  4, 
empowering  the  commission  to  fix 
reasonable  and  Just  commutation 
rates,  is  not  unconstitutional  and 
authorizes  the  commission  to  fix  less 
rates  for  commutation  travelers  than 
the  just  rates  fixed  by  law  for  all 
travelers.  Peo,  v.  Public  Service 
Commn.,  159  App.  DIv.  531,  145  NT.S 
603  [aff  215  N.  Y.  689  mem,  109  NE 
1089  mem]. 

Salegatlon  of  gtate's  povez  fMu 
•mxr  see  supra  g  6S0. 


7fi.    State  V.  Clarice.  98  Nebr.  666, 

153  NW  823. 

[a]    Womae  not  •»tlttalv«,F~Nebr. 

Const,  art  S  f  19a,  did  not  give  the 
state  railway  commission  exclusive 
power  to  fix  transportation  rates, 
and  it  can  fix  such  rates  only  in  the 
absence  of  specific  legislation.  State 
v.  Clarke,  98  Nebr.  666,  163  NW  623. 

76.  State  V.  Baltimore,  etc.,  R.  Co., 
(W.  Va.)  85  SE  714. 

Proceadiiws  to  enforce  oonipUanoe 
by  carriers  with  rates  fixed  by  stat- 
ute or  railroad  commission  see  gen- 
erally supra  SI  676,  677. 

77.  Peo.  V.  Public  Service  Commn., 
159  App.  Div.  531,  145  NYS  603  [aft 
215  N.  Y.  689  mem.  109  NE  1089  mem]. 

78.  Peo.  V.  Public  Service  Commn., 
159  App.  Piv.  631.  146  NYS  603  [aff 
215  N.  Y.  689  mem,  109  NE  1089 
meml. 

79.  Trenton,  etc..  Tract  Corp.  ,v. 
Trenton,  227  Fed.  502  [aff  229  Fed. 
J40,  143  CCA  416]  (under  P.  L.  [1911] 
p  374). 

80.  Peo.  V.  Public  Service  Commn.. 
159  App.  Div.  631,  146  NYS  603  [aft 

215  N.  T.  689  mem,  109   NB  1089 

mem]. 

81.  Peo.  v.  Public  Service  Commn.. 
1E9  App.  Div.  581.  146  NYS  503  [aff 

216  N.  Y.  689  mem.  109  NE  1089 
mem]. 

83.  Peo.  V.  Public  Service  Commn., 
216  N.  Y.  241.  109  NB  262  [aff  159 
App.  DIv.  546.  145  NYS  613]. 

83.  Peo.  v.  Public  Service  Commn., 
169  App.  Div.  646.  145  NYS  513  [aff 

215  N.  Y.  241.  109  NE  252]. 

84,  Peo.  V.  Public  Service  Commn.. 
169  App.  Div.  646,  14S  NYS  613  [aff 

216  N.  Y.  241.  109  NE  242]. 

M,  Peo.  V.  Public  Service  Commn., 
216  N.  T.  241,  109  NK  252  [aff  169 
App.  Div.  646,  146  NYS  513]. 

86.  Grand  Rapids,  etc.,  R.  Co.  v. 
Michigan  R.  Commn..  188  Mich.  108, 

154  NW  15  (Railroad  Act  [Pub.  Acts 
(1909)  No.  3001  I  22). 

87.  Terminal  Taxicab  Co.  v.  Kuti, 
241  U.  S.  262.  36  SCt  583,  60  L.  ed. 
984.  AnnCa8l916D  765. 

88.  Rarltan  River  R  Co.  v.  Mid- 
dleseiy  x'sJa  Tract,  ip.,  70  N.  J.  li. 
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mum  rates  which  may  be  prescribed  by  the  state,"* 
and  to  the  reserved  rights  of  repeal  and  modifica- 
tion by  the  l^slature."  The  state's  power  to 
regulate  rates  is  a  power  of  government,  continu- 
ing in  its  nature,  and  although  it  may  at  least  quali- 
fiedly  delegate  this  power  to  the-  carrier,  this  can 
be  done  only  by  words  of  positive  grant  in  the  car- 
rier's charter  or  by  something  which  is  in  law 
equivalent  thereto;®^  such  power  can  be  suspended 
in  a  given  case  only  by  a  contract  for  a  definite 
time  by  the  supreme  l^islative  body  of  the  state 
or  under  authority  clearly  delegated  by  such  body.*^ 
1083]  (3)  Limitations  on  Power  of  Legislature. 
The  power  of  legislative  regulation  is  not  restricted 
by  the  fact  that  the  income  of  the  company  has  been 
pledged  to  the  payment  of  obligations  on  the  faith 
of  its  charter.^  So  a  statute  reducing  rates  is  not 
invalid  because  of  the  fact  that  a  contract  existed 
between  two  companies  for  the  interchange  of  traffic 
at  the  rates  of  fare  which  existed  prior  to  its  enact- 
ment." Of  course  a  state  or  municipality  has  no 
power  to  regulate  the  fares  charged  in  interstate 


ItwUmgrnlAon  of  ■tata's  powar  gvu- 
•mi7  see  supra  I  630. 

88.  Raritan  River  R.  Co.  v.  Mid- 
dlesex, etc..  Tract.  Co.,  70  N.  J.  L.  732. 
58  A  S92. 

90.  Raritan  River  R-  Co.  v.  Mid- 
dlesex, etc..  Tract.  Co.,  70  N.  J,  L. 
732.  5S  A  332. 

91.  U.  S. — Georgia  R.,  etc.,  Co.  v. 
Smith,  128  U.  S..174,  9  SCt  47,  32  L. 
od.  377;  Stone  v.  Farmers'  L.  &  T. 
Co.,  116  U.  S.  307.  6  SCt  334,  388.  1191, 
29  L.  ed.  636;  Portland  R.,  etc.,  Co.  v. 
Portland,  201  Fed.  119;  Union  Pac. 
R.  Co.  V.  U.  S.,  20  Ct.  CI.  70  [aff  117 
U.  S.  355,  6  SCt  772,  29  L.  ed.  9201. 

111.— Illinois  Cent.  R.  Co.  v.  Peo., 
95  III.  313. 

Ind. — Indianapolis  v.  Navln,  151 
Ind.  139.  47  NE  625,  51  NE  80.  41 
LRA  387. 

Mich. — Plngree  v.  Michigan  Cent. 
R.  Co,,  118  Mich.  314,  76  NW  635.  53 
LRA  274. 

N.  J.— Raritan  River  R.  Co.  v.  Mid- 
dlesex, etc..  Tract.  Co.,  70  N.  J.  L. 
732.  68  A  332. 

[a]  To  exempt  a  itreet  nUlroad 
eoupaar  from  IsfftelfttlTe  control 
over  its  rates  of  fare,  it  must  ap- 

f ear  that  the  exemption  was  made 
n  its  charter  In  clear  and  unmistak- 
able language.  Indianapolis  v,  Navln, 
ISl  Ind.  139,  47  NE  MS,  SI  NE  80,  41 
LRA  337. 

[b]  Power  of  directors. — A  char- 
ter provision  that  the  "directors  shall 
have  power  to  establish  such  rates 
.  .  .  as  they  shall,  from  time  to 
time,  by  their  by-laws  direct  and 
determine"  does  not  confer  unlimited 
power,  but  merely  the  right  to 
charge  reasonable  rates,  and  what 
is  a  reasonable  maximum  rate  may 
be  fixed  by  statute.  Illinois  Cent.  R. 
Co.  V.  Peo..  95  111.  318,  314;  RuKVles 
V.  Peo.,  91  III.  256. 

[c]  A  grant  in  the  oliarter  of  "the 
•xcliulve  rlfflit'*  of  tranaportfttlon  of 
passengers,  provided  the  charges 
sh.ill  not  exceed  a  certain  specified 
rate,  is  not  a  contract  between  the 
state  and  company  that  the  latter 
may  charge  such  rates  as  It  pleases, 
within  the  limits  named,  and  tne  com- 
pany  Is  subject  to  the  provisions  of 
subsequent  acts  establishing  a  com- 
mission to  regulate  railroad  rates. 
Georgia  R.,  etc.,  Co.  v.  Smith.  123  U. 
S.  174.  175.  9  SCt  47,  32  L.  ed,  377. 

9a.  Portland  R.,  etc.,  Co.  v.  Port- 
land. 201  Fed.  119. 

93.  Chicago,  etc..  R.  Co.  v.  Cutts, 
94  U.  S.  155,  24  L.  ed.  94. 

94.  Buffalo  East  Side  R.  Co.  v. 
Buffalo  St.  R.  Co.,  Ill  N.  T.  132,  19 
NE  63,  2  LRA  284. 

98.    See  Commerce    [7   Cyc  449], 

96.  Pennsylvania  R,  Co,  v.  Tow- 
ers. 126  Md.  69,  94  A  330. 

97.  Pennsylvania  R.  Co.  v.  Tow- 
era,  126  Md.  59,  94  A  330. 


98.  Setenulnatlon  of  v*Aaona1>l*- 
neas  of  rat*  see  infra  S  1084, 

BeaaonablenoKB  of  ratM  ff«ni»lly 

see  supra  Si  633-665. 

99.  U.  S. — Chicago,  etc..  R.  Co.  v. 
Wellman,  143  U.  S.  339.  12  SCt  400. 
36  L.  ed.  176  [aff  83  Mich.  592.  47 
NW  4891;  Georgia  R,  etc.,  Co.  v. 
Smith.  128  U.  S.  174,  9  SCt  47,  32  L. 
ed.  377;  Dow  v.  Beidelman,  125  U.  S. 
BSO,  8  SCt  1028.  31  L.  ed.  841;  Stone 
v.  Farmers'  L.  &  T.  Co.,  116  U.  S. 
307,  6  SCt  334,  388,  1191,  29  L.  ed. 
636;  Central  of  Georgia  R.  Co.  v.  Ala- 
bama R.  Commn.,  2IJ9  Fed.  75;  East 
St.  Louis,  etc.,  R.  Co.  v.  Belleville, 
193  Fed.  96;  Arkansas  Rate  Cases,  187 
Fed,  290  [rev  on  other  grounds  230 
U.  S.  558,  33  SCt  1030,  57  L.  ed.  1625]; 
Wallace  v.  Arkansas  Cent.  R.  Co.,  118 
Fed.  422,  55  CCA  192. 

N.  H.— State  v.  Maine  Cent.,  R  Co., 
77  N.  H.  425,  92  A  837. 

N.  T. — Peo.  V.  Public  Service 
Commn.,  159  App.  Div.  531,  145  NTS 
503  [aff  215  N.  Y.  689  mem,  109  NE 
1089  mem];  Blume  v.  Interurban  St. 
R.  Co.,  41  Misc.  171,  83  NYS  989. 

Tex. — San  Antonio  Tract.  Co.  v. 
Altgelt.  (Civ.  A.)  81  SW  106  [aff  200 
U.  S.  304.  26  SCt  261.  50  L.  ed.  491]. 

Wash. — Pusot  Sound  Electric  R.' 
Co.  v.  State  R.  Commn.,  65  Wash.  75, 
117  P  739.  AnnCasl91.3B  763. 

"In  determining  the  reasonableness 
of  railway  rates,  consideration  must 
be  given,  not  only  to  the  currier,  hut 
to  the  individual  requiring  the  serv- 
ice. The  carrier  is  entitled  to  ade- 
quate recompense  for  the  service  it 
performs.  The  Individual  is  entitled 
to  a  rate  that  he  can  reasonably  af- 
ford to  pay  for  the  service  he  re- 
quires, upon  this  point,  both  Judicial 
and  economic  authority  agree."  Puget 
Sound  Electric  R.  Co.  v.  State  R. 
Commn..  65  Wash.  75,  84,  117  P  739, 
AnnCasl913B  763. 

{ a  ]  Development  of  terrltorj.^ — 
"If  the  Increa.sed  revenue  under  the 
lower  rate  Is  due  to  the  development 
of  the  territory  served,  the  carrier 
and  the  public  served  by  it  should 
each  share  in  the  benefit.  The  pioneer 
carrier  frequently  operates  Its  road 
through  a  sparsely  settled  territory 
at  a  loss,  and  for  that  reason  should 
share  In  the  advantages  due  to  the 
subsequent  higher  development  of 
the  country.  On  the  other  hand,  the 
community  served  should  also  profit 
by  the  Increased  population.  It  Is 
universally  true  that  passenger  rales 
are  lowered  as  trafnc  increases  In 
density.  The  benefit  of  the  Incre- 
ment due  to  stimulation  of  the  lower 
rate  should  go  entirely  to  the  public, 
and  that  due  to  the  growth  of  the 
tributary  territory  should  be  divided 
between  the  carrier  and  its  patrons." 
Central  of  Georgia  R.  Co.  v.  Alabama 
R.  Commn.,  209  Fed.  75.  80. 


commerce.''  The  aotion  of  the  state,  through  the 
l^slature  or  a  public  service  commission,  in  estab- 
lishing a  single  fare  rate  does  not  exhaust  its  power 
to  regulate  transportation  ehaiges  and  after 
establishing  such  rate  it  may  make  a  reasonable 
regulation  affecting  mileage  or  commutation  rates."' 
Kegulation  must  be  reasonable  and  fair.^  The 
legislature's  power  to  r^^^late  rates  is  subject  to 
the  limitations  that  the  rates  established  by  it  must 
be  reasonable  and  fair,  both  to  the  carrier  and  to 
the  public,"  and  that  they  must  not  be  such  as 
amount  in  law  to  the  taking  of  private  property  for 
public  use  without  just  compensation  or  without 
due  process  of  law.^  It  has  been  said  that  rates 
can  go  no  higher  than  the  service  is  reasonably 
worth  to  the  public  requiring  the  service,  and  that 
the  reasonable  value  of  the  service  to  the  public 
may  be  insisted  on,  even  though  charges  so  limited 
would  fail  to  produce  a  fair  return  to  the  carrier 
on  its  investment.^  But  on  the  other  hand,  it  has 
been  said  that  if  a  reasonable  and  just  rate  will  be 
prejudicial  to  a  community  it  is  unfortunate,  but 

SM^yrocal  Tlglita  of  public  and 
carrier  In  respect  to  service  and 
rate  of  compensation  see  g«nerally 
supra  i  632. 

I.  Norfolk,  etc.,  R.  Co.  v.  Conley, 
236  U.  S.  605.  85  SCt  487,  69  L.  ed. 
746;  Dow  v.  Beidelman,  125  U.  S.  680. 
8  act  1028.  31  L.  ed.  841;  Chicago, 
etc..  R.  Co.  v.  Smith.  210  Fed.  632; 
Loulavllle,  etc.,  R.  Co.  v.  Alabama  B. 
Commn.,  208  Fed.  86;  Arkansas  Rate 
Cases,  187  Fed.  290  [rev  on  other 
grounds  230  U.  S.  653,  33  SCt  1030.  57 
L.  ed.  1626];  Atty.-Gen.  v.  Boston, 
etc.,  R.  Co.,  160  Mass.  62.  36  NE  252, 
22  LRA  112;  Oklahoma  R.  Co.  v.  St. 
Joseph's  Parochial  School,  33  Okl. 
755,  137  P  1087;  State  v.  Great  North- 
ern R.  Co.,  43  Wash.  658.  8S  P  10S6. 
117  AmSR  1084,  6  LRANS  908.  See 
also  cases  supra  note  99. 

[a]  The  fares  fixed  must  not  r*- 
diioe  the  eamingi  of  the  carrier  be- 
low what  reasonable  rates  would  pro- 
duce so  as  to  deprive  it  of  its  prop- 
erty without  due  process  of  law,  or 
deny  It  the  equal  protection  of  the 
laws.  Metropolitan  Trust  Co.  v. 
Houston,  etc..  R.  Co.,  90  Fed.  683. 

[b]  mpalrinir  franoUae  oontract. 
— A  commission  has  no  authority  to 
regulate  rates  when  it  has  the  effect 
of  Impairing  the  franchise  contract 
as  ratified  by  the  legislature.  Minne- 
apolis V.  Minneapolis  St.  R.  Co..  215 
U.  S.  417,  30  SCt  118,  54  L.  ed.  259; 
Oklahoma  R.  Co,  v.  St.  Joseph's  Pa- 
rochial School.  33  Okl.  755,  127  P 1087. 

3.  Puget  Sound  Electric  R.  Co.  v. 
State  R.  Commn.,  65  Wash.  75,  117  P 
739,  AnnCasl913B  763.  See  generally 
supra  I  632. 

[a]  Bsasons  for  rule. — "Such  a 
rule,  as  applied  to  these  great  public 
service  corporations,  is  based  upon 
reason  and  Justice,  because  of  their 
axerclse  of  governmental  powers  and 
assumption  of  the  functions  of  the 
state  in  their  acquisition  of  their 
property,  compelling  the  individual 
to  yield  and  surrender  his  own  that 
it  may  be  devoted  to  the  greater  serv- 
ice of  the  general  public;  benefits 
that  cannot  be  enjoyed  without  corre- 
sponding burdens.  If  they  seek  to 
exercise  the  function  of  the  state  In 
one  particular,  they  cannot  deny  It 
In  another.  If  they  can  take  prop- 
erty from  the  Individual  because  It 
is  to  be  devoted  to  a  public  use.  then 
thev  must  recognise  such  public  uae 
as  the  first  law  affecting  such  prop- 
erty, and  subordinate  the  Interests  of 
stockholders  to  the  interest  of  the 
public.  Irrespective  of  the  effect 
upon  the  question  of  profits.  In  thi.'i 
respect  they  differ  from  other  cor- 
porations In  whose  property  there  is 
only  an  Incidental  public  use."  Pug-et 
Sound  Electric  R.  Co.  v.  State  R, 
Commn.,  65  Wash.  75.  87,  117  P  789. 
AnnCasl913B  763. 


For  later  cases,  developmntB  and  ebaair**  in  the  law  see  cumulative  Annotations,  same  title,  pag^^ani^i:^  ^^IBr. 
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furnishes  no  reason  why  the  company  Bhould  be 
required  to  render  the  service  at  a  loss.^  A  rate 
established  by  statute  is  binding  on  the  carrier  nntil 
in  the  first  instance,  on  application  by  the  carrier 
or  by  some  one  injuriously  affected  thereby,  or  on 
the  initiative  of  tlie  public  service  commission,  such 
rate  has  been  investigated  by  the  commission  and 
judicially  determined  to  he  tmreasonable  or  con- 
fiscatory as  to  a  particular  carrier;*  and  until  then, 
or  until  such  statute  has  been  amended  or  otherwise 
nullified,  the  public  service  commission  has  jurisdic- 
tion to  compel  observance  of  such  statute  by  the 
carrier.*  Wliere  a  carrier  voluntarily  maintains  a 
certain  passenger  rate  for  years,  it  is  estopped  to 
claim,  in  support  of  a  contention  that  a  reduced  rate 
is  confiscatory,  that  such  rate  was  uoremunerative." 

DisciimiiiatioiL  The  rates  established  must  not 
amount  to  unjust  discrimination.^  Unjust  discrimi- 
nation in  railroad  rates  was  forbidden  by  the  com- 
mon law,  and  it  needs  neither  a  statute  nor  a  con- 
stitutional provision  to  make  such  discrimination  in 
rates  nnlawful."  But  a  state  may,  without  violatii^ 
the  fourteenth  amendment,  prohibit  any  unjust  dis- 
crimination by  a  domestic  railroad  company  against 
any  persons  or  localities  on  its  lines*  and  may  leave 


it  to  the  railroad  ocnnmiBBion  to  determine  whether 
the  rates  are,  or  are  not,  discriminatory."  A  con- 
stitutional provision  forbiddii^  discrimination  is 
binding  on  the  state,  notwithstanding  that  by  the 
constitution  railroads  are  declared  to  be  public  high- 
ways;'* and  a  constitutional  provision  authorizing 
the  legislature  to  enact  laws  to  prevent  unjust  dis- 
crimination is  a  declaration  of  the  sovereign  power 
over  the  carrier's  duties  to  the  public  to  demand 
only  a  reasonable  rate  without  unjust  discrimina- 
tion, although  the  legislature  has  enacted  no  laws  to 
carry  out  the  constitutional  provision.*^  The  mere 
fact,  however,  that  the  rate  fixed  is  discriminatory 
is  not  conclusive  of  its  invalidity,'^  especially  where 
the  discrimination  is  produced  by  an  unreasonable 
overcharge;"  arbitrary  discriminations  alone  are 
unjust;  if  the  difference  in  rates  is  based  on  a  rea- 
sonable and  fair  difference  in  conditions  which 
equitably  and  Ic^oally  justify  a  different  rate,  it 
is  not  an  unjust  discrimination."* 

1084]  (4)  Reasonableness  of  Bates.'"  A  rail- 
road company,  like  other  public  service  corporations, 
is  entitled  to  an  adequate  return  on  the  actual  in- 
vestment," or  at  least  a  return  sufficient  to  pay 


3.  Peo.  V.  Public  Service  Coramn., 
169  App.  Dlv.  631,  146  NYS  608  laff 
215  N.  T.  689  mem.  109  NB  1089 
mem]. 

4.  State  V.  Baltimore,  etc»  R.  Co., 
(W.  Va.)  85  SB  714. 

5.  State  V.  Baltimore,  etc..  R.  Co., 
<W.  Va.)  86  SB  714. 

6.  Central  of  Georgrla  R.  Co.  v. 
Alabama  R.  Commn.,  209  Fed.  76. 

7.  Chicago,  etc.,  R.  Co.  v.  Ketchum, 
212  Fed.  986  (conatrulns  Iowa  Acts, 
35th  Gen.  Assembly  c  166). 

[a]  Bxoozsion  rate  to  itata  fair, — 
Conceding  the  power  of  a  state  to 
compel  railroads  to  erant  exearalon 
rates  to  persona  attending  a  state 
fair  or  other  exposition,  on  the 
ground  that  It  Is  an  educational  In- 
stitution, It  Is  not  required  to  extend 
such  rates  to  all  persons  KoInK  to 
and  from  the  city  where  the  fair  Is 
being  held,  regardless  of  whether  or 
not  they  attend  It;  bnt  on  the  con- 
trary auch  extension  Is  not  only  not 
wltmn  the  reason  of  the  law,  but 
operates  as  a  clear  discrimination 
against  the  Industries  and  business 
Interests  of  other  cities  of  the  state. 
Chicago,  etc.,  R.  Co.  v.  Ketchum,  212 
Fed.  986. 

DisorliiUnatloB  guMMUy  see  supra 
I  746  «t  seq. 

B.  State  V.  Missouri,  etc..  R.  Co., 
262  Mo.  507.  172  SW  25,  L,RA19I6C 
778.  AnnCaBl916E  949.  See  also  su- 
pra as  746,  775.  1079. 

9.  Portland  R.,  etc..  Co.  v.  Oregon 
R.  Commn.,  229  tJ.  S.  397,  414,  33  SCt 
820.  827,  57  L.  ed.  1248,  1259  Caff  56 
Or.  468,  105  P  709,  109  P  273]; 
PhllUpa  V.  Southern  R.  Co.,  114  Ga. 
284,  40  SE  268. 

[al  Illustration  of  dlsorimlnatloii. 
— Charging  a  ten-cent  fare  without 
transfer  privileges  for  a  ride  on  an 
electric  railway  from  a  city  terminus 
to  a  specified  town  and  ftve^cent  fares 
with  transfer  privileges  for  a  ride  be- 
tween such  terminus  and  a  town  far- 
ther away  on  another  division,  la  no 
less  a  violation  of  Or.  L.  (1907)  p  67, 
prohibiting  discriminations,  because 
the  fare  on  the  latter  division  la  fixed 
at  Ave  cents  by  a  contract  with  the 
railroad  company's  predecessor.  Fort- 
land  R.,  etc..  Co.  V.  Oregon  R. 
Commn.,  229  U.  S.  397,  414.  33  SCt 
t20,  827,  67  L.  ed.  1248.  1259  [aff  66 
Or.  468,  106  P  709,  109  P  273]. 

10.  Portland  R.  etc.,  Co.  v.  Ore- 
gon R.  Commn.,  229  U.  S.  897,  414.  33 
Set  820,  827,  67  L.  ed.  1248.  1269  [aff 
68  Or.  468.  106  P  709,  109  P  273]. 

11.  State  T.  Missouri,  etc.,  R.  Co., 
262  Mo.  607,  172  SW  86,  UlAlftlSC 
778,  AnnCasl916£  949. 


la.  Peo.  V.  Suburban  R.  Co.,  178 
111.  594.  53  NB  849,  49  LRA  660. 

13.  Pennsylvania  R,  Co.  v.  Towers, 
126  Md.  59,  94  A  330;  State  v.  Mis- 
souri, etc.,  R.  Co..  262  Mo.  507.  172 
SW  85,  LRA1915C  778,  AnnCasl916E 
949:  State  v.  Maine  Cent.  R.  Co.,  77 
N.  H.  426.  92  A  837. 

[a]  Under  a  oonatltatlonal  provl- 
slon  forbidding  unjust  discrimination 
in  railroad  rates.  It  does  not  follow 
that  because  a  discrimination  la  ap- 
parent, it  is  an  unjust  discrimination. 
State  V.  Hlssourf,  etc.,  R.  Co,,  262 
Mo.  507,  172  SW  35,  LRA1916C  778, 
AnnCa8l916E  949. 

[b]  Otmunatation  rate^—The  mere 
fact  that  the  rate  fixed  by  the  public 
service  commission  for  commutation 
tickets  is  discriminatory  Is  not  con- 
clusive of  its  invalidity.  Pennsylva- 
nia R.  Co.  V.  Towers,  126  Md.  69,  94 
A  330. 

14.  SUte  V.  Maine  Cent  R.  Co.,  77 
N.  H.  425,  92  A  837. 

[a]   JUleaga  and  trip  tlokets^Dis- 

criminatlon  between  purchasers  of 
mileage  books  and  of  trip  tickets  does 
not  render  L.  <1913)  c  92  Invalid,  if 
the  dlacrlmlnatton  is  produced  by  an 
unreaaonable  overcharge  for  trip 
tickets.  State  y.  Maine  Cent.  R.  Co., 
77  N.  H.  425,  92  A  837. 

15.  State  V.  Missouri,  etc,  R-  Co., 
262  Mo.  607,  172  SW  35,  LRA1915C 
778.  AnnCa8l916E  949;  Puget  Sound 
Electric  R.  Co.  v.  State  R.  Conunn„  65 
Wash.  76,  117  P  789.  AnnCasl913B 
763. 

ta]     Avplloatlons  of  ml*^(l)  A 

constitutional  provision  that  no  dis- 
crimination in  charges  or  facilities  for 
transportation  shall  be  made  by  any 
railroad  between  places  or  persons, 
or  in  the  facilities  for  the  transpor- 
tation of  the  same  classes  of  freight 
or  passengers,  is  not  violated  ny 
rates  ordered  by  the  railroad  commis- 
sion, which  rates  do  not  charge  any 
persons  or  classes  of  persons  a 
greater  or  less  rate  for  the  same 
aervloe  than  is  charged  all  other  per- 
sons similarly  situated,  and  which 
have  a  Illce  eliect  on  all  who  are  simi- 
larly situated.  To  constitute  an  un- 
just discrimination,  the  company 
would  have  to  receive  a  greater  or 
leas  rate  from  one  person  than  from 
another  to  whom  It  furnished  a  like 
service  under  like  conditions,  either 
directly  or  indirectly.  Puget  Sound 
Electric  R.  Co.  v.  State  R.  Commn., 
66  Wash.  76.  11?  P  739.  AnnCasl91SB 
763.  ( 2 )  Where  the  railroad  com- 
mission has  established  rates  for  a 
street  railroad  company,  and  It  does 
not  appear  that  other  lines,  operating 
In  a  part  of  the  territory  covered  by 


Its  lines,  have  station  facilities  at 
any  of  the  points  affected  by  the  es- 
tablished rates,  except  at  one  or  two 

e laces,  or  that  they  are  seeking  to 
andle  the  traffic  or  had  time  sched- 
ules to  handle  it,  and  where  it  ap- 
pears that  people  living  In  territory 
outside  of  those  places  must  travel 
on  the  appellant's  line  or  be  deprived 
of  direct  access  by  railroad  into  cer- 
tain towns,  auch  other  lines  are  not 
"competing  lines;"  and  hence  the 
order  of  the  commission,  reducing 
rates  below  the  rates  permitted  to 
be  charged  by  such  other  roads,  can- 
not be  discrimination.  Puget  Sound 
Electric  R.  Co.  v.  State  R.  Commn., 
supra. 

IS.   XeasonablensBs  of  rates  geaer- 

aUy  see  supra  |f  633-667. 

17.  U.  S. — Dow  v.  Beldelman,  126 
U.  S.  680,  8  SCt  1028,  31  L,.  ed.  841; 
South,  etc.,  Alabama  R.  Co.  v.  Ala- 
bama R.  Commn.,  210  Fed.  465. 

111. — Chicago  Union  Tract.  Co.  v. 
Chicago,  199  111.  679,  65  NE  470. 

N.  Y. — Peo.  v.  Public  Service 
Commn.,  215  N.  Y.  241,  109  NE  252 
[aft  169  App.  Dlv.  546,  146  NYS  613]. 

Pa. — Western  Maryland  R.  Co.  v. 
Adams  County,  21  Pa.  Diat.  766. 

Wash. — Puget  Sound  Electric  R. 
Co.  V,  State  R.  Commn.,  65  Wash.  75, 
117  P  739,  AnnCa3l913B  763. 

[a]  Proper^  purchased  at  fors- 
oloenr*  sale.,— A  regulation,  by  the 
legislature,  of  three  cents  per  mile 
as  the  maximum  to  be  charged  for 
carrying  passengers  will  not  be  con- 
sidered unreaaonable,  in  that  it  re- 
duces the  net  income  to  one  and  one- 
half  per  cent  on  the  original  cost  of 
the  road,  and  to  two  per  cent  on  the 
amount  of  Its  bonded  debt,  or  as  con- 
fiscating property  without  due  pro- 
cess of  law,  where  there  is  no  evi- 
dence to  show  that  plaintiffs  who  had 
purchased  the  property  at  a  fore- 
closure sale  had  paid  a  price  equal 
to  the  original  cost  of  the  road  or  to 
the  bonded  debt,  as  it  cannot  be  pre- 
sumed that  the  price  paid  at  the  sale 
under  foreclosure  equaled  the  orig- 
inal cost  of  the  road  or  the  amount 
of  the  outstanding  debt.  Dow  v. 
Beldelman.  126  U.  S.  680.  8  SCt  1088, 
31  L.  ed.  841. 

[b]  mate  of  intereat^(l)  A  pub- 
lic service  corporation  in  Pennsyl- 
vania is  entitled  under  Const,  art  14 
S  10,  after  paying  fixed  charges, 
charges  for  maintenance,  and  operat- 
ing expenses,  to  a  rate  of  return,  if 
their  property  will  earn  It,  of  not 
less  than  the  legal  rate  of  Interest, 
Western  Maryland  R.  Co.  v.  Adams 
County.  21  Pa.  DIst.  766.  (2)  On  the 
question  of  what'-sate  of  return  on 
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operating  expenses;"  and  a  law  which  will  not  per- 
mit a  company  to  earn  at  least  an  amount  sufficient 
to  pay  such  expenses  is  confiscatory.^'  In  deter- 
mining the  reasonableness  of  rates,  the  cost  of  main- 
tenance, upkeep,  and  general  expenses  must  be  con- 
sidered as  well  as  the  actual  cost  of  transportation  ;^ 
but  the  company  is  not  entitled  to  exact  such  rates 
as  will  enable  it  at  all  times  not  only  to  pay  oper- 
ating expenses,  but  also  to  meet  the  interest  r^n- 
larly  accruing  on  all  of  its  outstanding  obligations 
and  justify  a  dividend  on  all  of  its  stock.^^  If  the 
rate  establislied  will  yield  a  reasonable  return  to 
the  carrier  at  present,  it  cannot  be  said  to  be  con- 
fiscatory because  it  fails  to  yield  in  addition  an 
amount  for  the  purpose  of  recouping  prior  losses.^ 
A  railroad  company  may  properly  charge  its  returns 
with  an  annual  sum  to  pro^de  for  depreciation  and 
replacement  and  have  such  sum  allowed  in  any  de- 
termination of  what  is  a  proper  return  on  its  invest- 
ment, to  be  approximated  in  fixing  its  rates  of  car- 
riage; but  it  cannot  make  the  traffic  of  a  future 
year  bear  all  the  burdens  of  the  deterioration  of  past 
years,  since  each  year  should  carry  the  burden  of 
its  own  wear  and  tear,  so  that,  when  renewals  be- 
come ncecssarv,  the  burden  is  equally  borne  by  all 
contributing  features."  The  values  of  the  com- 
puiy's  intra-fitate  property,  for  the  determination 
of  the  reasonableness  of  the  intra-state  rates,  may 
be  obtained  by  taking  the  tax  values  and  raising 
them  one  hundred  per  cent.^*  Whether  or  not  a  rate 


Its  investment  should  be  allowed  to 
a  street  railroad,  that  In  the  locality 
where  the  railroad  operated  the  pre- 
vaillnsr  rate  of  interest  on  loans  run- 
ning for  a  long  time  and  backed  by 
first-class  security  was  seven  per 
cent,  that  on  ordinary  commercial 
paper  the  rate  was  eight  per  cent, 
and  that  the  railroad  appealing  from 
rates  ordered  by  the  railroad  commis- 
sion had  Itself  loaned  to  an  allied 
corporation  a  large  sum  on  its  notes 
at  six  per  cent,  raising  the  amount 
by  an  issue  of  bonds,  may  be  taken 
Into  consideration  on  the  question  of 
adequate  return,  Puget  Sound  Elec- 
tric R.  Co.  V.  State  tt.  Commn..  66 
Wash.  75,  117  P  739,  AnnCa8l»13B 
763. 

[c]  Presumption^— The  fact  that 
a  rate  was  once  compensatory  will 
not  raise  a  presumption  that  several 

fears  thereafter  it  affords  a  fair  re- 
urn.  It  being  a  matter  of  common 
knowledge  that  the  price  of  material 
and  the  scale  of  wages  have  in- 
creased. Peo.  V.  Public  Service 
Commn.,  216  N.  Y.  241,  109  NB  252 
taff  159  App.  DIV.  646.  145  NTS  513J. 

Standard  of  adequate  retura  gen- 
erally see  supra  |  666. 

18.  Bellamy  v.  Missouri,  etc.,  R. 
Co..  215  Fed.  18.  131  CCA  826,  LRA 
1915A  1  and  note. 

19.  Bellamy  v.  Missouri,  etc.,  R. 
Co..  215  Fed.  18.  131  CCA  326,  LRA 
191GA  1  and  note. 

"Where  a  railroad  company  incor- 
porated under  the  laws  of  a  state 
has  built  and  economically  operates 
Its  line  of  road.  It  is  entitled  to  earn 
at  least  sufficient  to  pay  operating 
expenses,  and  a  law  of  the  state 
which  will  not  permit  it  to  do  so  is 
conflacatory."  Bellamy  v.  Missouri, 
etc.,  R.  Co.,  supra. 

ao.  Peo.  V.  Public  Service  Commn., 
159  App.  Dlv.  631,  145  NYS  503  [aff 
215  N.  Y.  689  mem.  109  NE  1089 
mom];  Puget  Sound  Electric  R.  Co, 
v.  State  R.  Commn..  65  Wash.  75,  117 
P  739,  AnnCasl913B  763. 

21.  Smyth  v.  Ames,  169  U.  S.  466. 
18  set  418.  42  L.  ed.  819;  Chicago 
Union  Tract.  Co.  v.  Chicago,  199  111. 
579,  66  NE  470. 

as.  South,  etc.,  Alabama  R.  Co.  v, 
Alabama  R.  Commn.,  210  Fed.  465. 

23.    Paget  Sound  Electric  R.  Co. 


V.  State  R.  Commn.,  6G  Wash.  76,  117 
P  739.  AnnCaslSlSB  763. 

Central  of  O«o»la  R.  Co.  v. 
Alabama  R.  Commn.,  809  Fed.  75. 

TalM  of  propertr  devotsd  to  pub- 
lid  MTVles  ud  astbods  tar  wUn  It 
Is  datanulaaa  see  generally  supra  i| 
639,  640. 

SB.  St.  Louis,  etc.,  R.  Co.  v.  0111. 
156  U.  6.  649,  IB  SCt  484,  39  L.  ed. 
667  EafT  64  Ark.  101.  15  SW  18.  11 
L.RA  452];  Chicago  Union  Tract  Co. 
v.  Chicago,  199  111.  579.  66  NB  470: 
Peo.  V.  Public  Service  Commn.,  216 
N.  Y.  241.  109  NB  252  [afl  159  App. 
Dlv.  546,  145  NYS  513];  Peo.  v.  Pub- 
lic Service  Commn.,  153  App.  Dlv. 
129.  138  NYS  434.- 

[a]  Bvldenoe  of  the  earnings  or 
expenses  of  a  single  mile  or  division 
of  a  system  of  railways  Is  Inadmissi- 
ble to  prove  that  a  rate  fixed  by  the 
legislature  ta  unreasonable.  Chicago 
Union  Tract.  Co.  v.  Chicago,  199  III. 
679.  66  NE  470. 

ae.  St.  Louis,  etc.,  R.  Co.  V.  QUI, 
166  U.  a.  649,  16  SCt  484,  39  L.  ed. 
667  [aff  54  Ark.  101,  16  SW  18.  11 
LRA  462]. 

Bffeot  of  consolidation  of  several 
roads  In  determining  reasonableness 
see  generally  supra  1  657. 

27.  Central  of  GeorKia  R.  Co.  v. 
Alabama  R.  Commn.,  209  Fed.  76. 

38.  Missouri  Pac.  R.  Co.  v.  Smith, 
60  Ark.  221.  29  SW  762;  Pansaoola, 
etc..  R.  Co.  V.  State,  26  Fla.  310,  E  S 
833.  3  LRA  661. 

39.  South,  etc.  Alabama  R.  Co.  v. 
Alabama  R.  Commn.,  210  Fed.  465; 
Central  of  Georgia  R.  Co.  v.  Alabama 
R.  Commn..  209  Fed.  75. 

[a]  "Tb*  test  of  oouflsoatlon  Is 
that  the  carrier's  entire  intrastate 
business  la  unremuneratlve.  Yet  It 
does  not  follow  that  the  carrier  has 
the  absolute  right  to  a  passenger 
rate  that  will.  In  every  case,  be  suffi- 
cient to  raise  Its  total  extra  revenue 
to  the  remunerative  point.  If  It  had 
such  right,  the  passenger  would  fre- 
quently carry  the  burden  of  the 
freight  to  an  undue  and  prohibitive 
extent.  The  freight  revenue  of  a 
farrier  Is  ueually  many  times  greater 
than  Its  passenger  revenue,  and  it  Is 
easy  to  see  what  result  on  passenger 
rates  would  follow  the  application 
of  such  a  principle.     All  that  the 


of  fare  per  mile  prescribed  by  the  legislature  or 
the  commission  is  fair  and  reasonable  must  be  de- 
termined by  the  effect  on  the  net  earnings  through- 
out the  whole  line  within  the  jurisdiction,  and  not 
on  any  particular  divisioii,'^  notwithstandiimr 
formerly  an  independent  line.^°  A  reduced  pas- 
senger rate  which  in  a  typical  year,  on  experiment, 
yields  a  revenue  equal  to  that  produced  by  a  former 
higher  rate  in  a  year  of  exceptional  prosperity  is 
not  unreasonable." 

Based  on  business  of  carrier.  Aceordii^  to  some 
decisions,  in  determining^  the  reasonableness  of  a 
ratCf  the  entire  net  revenue  of  the  railroad  must  be 
looked  to,  from  whatever  source  derived,  whether 
from  passengers,  freight,  express,  or  from  invest- 
ments held  hy  the  company.^  But  ^thou^h  the 
reasonableness  of  a  single  rate  or  partial  schedule 
as  well  as  the  snfflciency  in  the  aggi^rato  of  the 
return  on  the  cairier's  intranstate  business  should 
be  considered  in  determining  whether  the  inbra-statc 
business  will  yield  a  fair  return  on  the  value  of  the 
property  devoted  to  such  business,^  by  the  weight 
of  authority,  in  determining  whetiier  the  rate  for 
specific  passenger  service  is  reasonable,  the  entire 
net  revenue  of  the  Toad,  from  whatever  character 
of  service  derived,  is  not  to  be  looked  to,  since  the 
specific  service  regulation  must  have  its  chaises  so 
&ced  as  to  return  to  the  road  a  normal  profit  on 
such  specific  branch  of  the  service  by  itself;^  the 
regulation  of  the  specific  service  most  be  such  as  to 

carrier  can  demand  is  that  its  entirs 
intra  revenue  Is  not  brought  below 
the  remunerative  point  by  an  unrea- 
sonably low  passenger  rate."  Cen- 
tral of  Georgfa  R.  Co.  v.  Alabama  R. 
Commn.,  209  Fed.  7fi.  80. 

30.  Norfolk,  etc,  R.  Co.  v.  Conley, 
286  U.  S,  606,  36  SCt  4X7,  69  L.  ed. 
746:  South,  etc.,  Alabama  R.  Co.  v. 
Alabama  R.  Commn.,  210  Fed,  466; 
Louisville,  etc.,  R.  Co.  v.  Alabama 
R.  Commn..  208  Fed.  35;  Iowa  R. 
Comrs.  V.  Illinois  Cent.  R.  Co..  20  Int. 
Com.  Commn,  181;  Pennsylvania  R. 
Co.  v.  Towers,  126  Md.  69,  94  A  330. 

[a]  Seasons  for  mis, — (1)  "The 
passenger  traffic  is  one  of  the  main 
departments  of  the  company's  busi- 
ness; It  has  its  separate  equipment, 
its  separate  organization  and  man- 
agement, and  of  necessity  Its  own 
rates.  In  making  a  reasonable  ad- 
justment of  the  carrier's  charges,  the 
State  Is  under  no  obligation  to  secure 
the  same  rate  of  return  from  each  of 
the  two  principal  departments  of 
business,  passenger  and  freight;  but 
the  State  may  not  select  either  of 
these  departments  for  arbitrary  con- 
trol. Thus,  ft  would  not  be  con- 
tended that  the  State  might  require 
passengers  to  be  carried  for  nothing, 
or  that  It  could  Justify  such  action 
by  placing  upon  the  shippers  of  goods 
the  burden  of  excessive  charges  in 
order  to  supply  an  adequate  return 
for  the  carrier's  entire  service.  And. 
on  the  same  principle.  It  would  also 
appear  to  he  outside  the  field  of  rea- 
sonable adjufitment  that  the  State 
should  demand  the  carriage  of  pas- 
sengers at  a  rate  so  low  that  it 
would  not  defray  the  cost  of  their 
transportation.  when  the  entire 
traflUc  under  the  rate  was  con.'^ldered, 
or  would  provide  only  a  nominal  re- 
ward In  addition  to  cost.  That  fact, 
satisfactorily  proved,  would  be  sufTl- 
dent  to  rehut  the  presumption  of 
reasonableness;  and  If  In  any  case  It 
could  be  said  that  there  existed  other 
criteria  by  reference  to  which  the 
rate  could  still  be  supported  as  a 
reasonable  one  for  the  transporta- 
tion In  question.  It  would  b©  neces- 
sary to  cause  this  to  appear."  Nor- 
folk, etc..  R.  Co.  V.  Conley.  236  U.  S. 
606,  609,  35  SCt  437.  69  L.  ed.  745. 
(2)  "If  it  appears  that  the  portion 
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bring  a  proper  return  to  the  railroad  company  for 
such  service,  independently  of  the  return  to  it  from 
other  services,"*  and  if  the  yield  to  the  carrier  from 
intra-state  passenger  eamir^  under  a  specific  rate 
is  sufQciently  reasonable  iu  amount  to  remunerate  it 
for  the  service  performed  thereunder,  confiscation 
cannot  result  from  such  a  rate, .  even  thoi^h  the 
entire  earnings  derived  from  intra-state  business, 
both  freight  and  passenger,  are  unremunerative.'" 
The  remedy  for  such  a  situation  is  the  adjustn^ent 
of  freight  rates,  and  not  the  disturbance  of  the 
passenger  rates;  and  a  deficiency  in  intra-state 
earnings,  due  to  unreasonably  low  freight  rates, 
should  be  overcome  by  raising  freight  rates  until 
they  afford  a  reasonable  return,  and  not  by  raising 
already  reasonable  passenger  rates  to  accomplish 
that  end." 

Oompaiiaon  with  other  rates.  A  rate  voluntarily 
established  by  the  company,  in  common  with  prac- 
tically all  other  companies  doing  business  in  that 
part  of  the  country,  and  maintained  for  many  years, 
may  be  used  as  a  basis  for  comparison  in  determin- 
ing the  reasonableness  of  a  rate  of  passenger  fare." 

Interstate  and  intra-state  business.  The  reason- 
ableness of  an  intra-state  rate  must  be  determined 
from  the  intra-state  business  alone,  and  the  inter- 
state business  should  not  be  considered,'''  except 
that  the  amount  of  interstate  fares  earned  by  that 
portion  of  the  railroad  lying  within  the  state  may 


be  included  in  the  computation."  Values  cannot  be 
apportioned  as  between  interstate  and  intra-state 
business  and  freight  and  passenger  business  on  a 
gross  revenue  basis,  nor  can  a  carrier  be  permitted 
to  charge  for  more  eostly  equipment,  roadbed,  track, 
and  structures  constituting  a  part  of  an  interstate 
route  than  would  be  justified  for  the  conduct  of 
intra-state  business.^''  But  it  has  been  held  that 
this  rule  does  not  apply  to  a  railroad  built  and  oper- 
ated essentially  for  interstate  purposes,  and  where 
the  intra-state  business  is  merely  incidental  and  too 
inconsiderable  to  make  it  feasible  to  fix  rates  on  the 
basis  of  comparative  values."® 

1085]  (6)  Particular  Regulations — (a)  In  Gen- 
eral Classification  of  roads.  A  statute  dividing 
railroad  companies  into  classes  according  to  the 
length  of  the  roads  operated  or  the  amount  of  busi- 
ness done,  and  fixing  a  limit  for  passenger  fares  for 
each  class,  does  not  deny  a  corporation  the  equal 
protection  of  the  laws.""  The  l^slature  may,  it  if 
sees  fit,  establish  rates  for  each  railroad  separately, 
and,  as  different  roads  may  reasonably  require  differ- 
ent rates,  certain  roads  may  be  exempted  or  excluded 
from  a  statute  fixing  rates." 

Charge  for  fraction  of  mile.  Where  a  carrier  is 
authorized  to  make  certain  chains  per  mile,  the 
same  fare  may  usually  be  charged  for  a  part  of  a 
mile  as  is  chained  for  a  whole  mile;*^  but  it  has 
been  held  that  a  cha^  cannot  be  made  for  a  f rac- 


ot  th«  schedule  alone  complained  of 
ia  reasonable  to  the  carrier,  and  af- 
fords a  fair  return  on  the  property 
devoted  by  It  to  the  service,  then  the 
injury  to  the  carrier's  business  is 
accomplished  elsewhere,  and  the 
business  affected  by  the  rates  com- 
plained of  should  not  be  made  to  as. 
sum«  any  part  of  the  burden.  Where 
a  single  rate  or  a  partial  schedule 
Is  the  subject-matter  of  contention, 
the  reasonableness  of  a  single  rate 
or  partial  schedule  Is  an  Issue,  as 
well  as  the  sufficiency  in  the  aggre- 
Kate  of  the  returns  upon  the  carrier's 
intrastate  business.  The  insufficiency 
of  the  aggregate  return  is  conclusive 
in  favor  of  the  carrier  only  as 
against  the  entire  schedule.  The 
reasonableness  of  a  single  rate  or 
partial  schedule  is  open  to  contesta- 
tion, though  the  aggregate  return 
may  appear  to  be  Insufncient.  The 
corollary  of  a  contrary  holding  would 
be  that  the  carrier  would  have  the 
right  to  burden  traffic,  the  rates  upon 
which  were  already  reasonably  high, 
by  Increases,  with  the  purpose  of 
making  up  a  deficiency  caused  by 
other  traffic,  with  relation  to  which 
the  rates  were  too  low.  The  cost  of 
the  service,  charges  made  by  other 
carriers  for  similar  service,  and  many 
elements,  other  than  the  aggregate 
returns  from  the  carrier's  entire 
business,  enter  into  the  inquiry  as 
to  the  reasonableness  of  a  specific 
rate,  all  of  which  would  be  excluded 
from  consideration  If  insufficiency  in 
the  aggregate  were  held  to  he  con- 
trolling." South,  etc.,  Alabama  R. 
Co.  v.  Alabama  R.  Commn.,  210  Fed. 
465,  477. 

lb]  Itoiuff  frebrlLt  business  at  a 
Ion. — Where  a  railroad  company  vol- 
untarily does  a  large  part  of  its 
intra-state  freight  business  in  a  state 
at  cost  or  at  a  loss,  In  order  to  de- 
velop Its  Interstate  business  It  can- 
not attack  passenger  rates  fixed  by 
the  state  as  confiscatory  because  its 
entire  intra-state  business  does  not 
yield  a  fair  return.  Louisville,  etc.. 
R.  Co.  V.  Alabama  R.  Commn.,  208 
Fed.  3S. 

31.  Pennsylvania  R.  Co.  v.  Tow- 
ers. 126  Md.  69,  94  A  330. 

38.  South,  etc.,  Alabama  R.  Co.  v. 
Alabama  R.  Commn..  210  Fed.  465. 

38.  South,  etc.,  Alabama  R,  Co,  v. 
Alabama  R.  Commn.,  310  Fed.  465. 

94.  South,  etc..  Alabama  R.  Co,  v. 
Alabama  R.  Commn.,  210  Fed.  48ft. 


Oonparlsoa  wltn  otlMr  rata*  gun>- 
•nhllr  see  supra.  |  649. 

86.  Smyth  v.  Ames,  169  U.  S.  466, 
IS  set  418,  42  L.  ed.  819;  Seaboard 
Air  Line  R.  Co.  v.  Alabama  R. 
Commn.,  155  Fed.  792;  State  V. 
Florida  East  Coast  R.  Co.,  69  Pla. 
473,  68  S  727;  Washington  Southern 
R.  Co.  V.  Com,,  112  Va.  515,  71  SE 
539. 

[a]  BnrdMi  on  Mrrler. — "It  is  in- 
cumbent upon  the  carrier  to  clearly 
show  by  convincing  evidence  that  the 
service  required  in  the  entire  traffic 
to  which  the  order  applies  would  un- 
der the  order  be  rendered  without 
Just  compensation,  by  showing  the 
cost  of  respondent's  entire  intra- 
state passenger  service,  the  receipts 
therefrom,  the  value  of  the  property 
properly  apportioned  to  and  devoted 
to  Intra-State  traffic,  and  the  prac- 
tical elTect  of  applying  the  order." 
State  v.  Florida  fiast  Coast  R.  Co., 
69  Fla,  473.  476,  68  S  727. 

Oonslderation  of  interstate  bosi- 
UMB  in  determining  reasonableness 
of  Intra-state  rates  see  generally 
supra  !  658. 

36.  Central  of  Georgia  R.  Co.  v. 
Alabama  R.  Commn.,  209  Fed.  75; 
State  R,  Commn.  v.  Wabash  R.  Co., 
126  Mich.  113.  86  NW  466. 

37.  Central  of  Georgia  R.  Co.  v. 
Alabama  R.  Commn.,  209  Fed.  75. 

38.  Washington  Southern  R.  Co.  v. 
Com..  112  Va.  6l5,  71  SE  539. 

39.  Dow  V.  Beidelman.  125  U.  S. 
680.  8  set  1028.  31  L.  ed.  841;  Illinois 
Cent.  R.  Co.  v.  Illinois.  108  U.  S.  541. 
2  set  839,  27  L.  ed.  818;  Ruggles  v. 
Illinois.  108  U.  S.  526,  2  SCt  832.  27 
Li.  ed.  812:  Chicago,  etc.,  R.  Co.  v. 
Cutts,  94  U.  S.  155.  4  L.  ed.  94;  St. 
Louis,  etc.,  R.  Co.  v.  Gill.  54  Ark.  101, 
115.  16  SW  18,  U  LRA  452  [aff  156  U. 
S.  649,  16  set  484.  39  L.  ed.  567]; 
Shelton  v.  Erie  R.  Co..  73  N.  J.  L.  558, 
66  A  403.  118  AmSR  704,  9  LRANS 
727.  9  AnnCas  883.  See  generally 
Constitutional  Law  [8  Cyc  1066J. 

[a]  SeMons  for  mle.^ — "It  follows, 
if  roads  mav  be  classified  for  regula- 
tion, that  the  Justice  or  injustice  of 
the  regulation  must  be  determined 
with  reference  to  Its  elTect  on  the 
class  and  not  a  particular  member  of 
it.  Any  other  rule  would  lead  to  con- 
fusion— almost  chaos — In  the  law. 
An  act  held  valid  as  to  one  member 
of  a  class  might  be  held  Invalid  as  to 
another,  and  no  adjudication  would 
move  or  iMsen  the  uncertainties  as  to 


the  validity  of  an  act."  St.  Louis, 
etc,  R.  Co.  V.  am,  54  Ark.  101.  16  8W 
18.  11  LRA  452  [aff  166  U.  3.  649.  15 
set  484.  39  L.  ed.  6671. 

[b]  XUwtratlon.— N.  J.  Gen.  Rail- 
road L.  (1903)  S  38  (P.  L.  [1903]  p 
665),  providing  that  a  railroad  may 
charge  such  fare  as  It  shall  think 
reasonable,  not  exceeding  three  cents 
per  mile,  and  not  exceeding,  In  the 
case  of  railroads  under  special  char- 
ter, three  and  one-half  cents  per  mile, 
and  providing  for  the  sale  of  tickets 
limited  as  to  time  for  less  than  the 
regular  fare,  is  constitutional.  Shel- 
ton  V.  Erie  R.  Co..  73  N.  J.  L.  568, 
671.  66  A  403,  118  AmSR  704,  9  LRA 
NS  727,  9  AnnCas  8S3  (where  the 
court  said:  "We  think  that  section 
18  of  the  General  Railroad  law  Is 
not  rendered^nconstitutlonal  by  rea- 
son of  the  provision  that  railroads 
constructed  and  operated  as  the 
plaintiff  In  error  is,  under  a  special 
charter,  are  permitted  to  charge  one- 
half  cent  more  per  mile  than  rail- 
roads organized  under  the  general  act 
are  permitted  to  charge.  The  argu- 
ment is  that  this  discrimination, 
which  In  itself  Is  favorable  to  the 
plaintiff  in  error,  is  based  upon  an 
illusory  classification.  The  classifi- 
cation is  'railroad  companies  organ- 
ized under  this  act'  (the  General 
Railroad  law)  and  'railroads  con- 
structed and  operated  under  a  special 
charter.'  The  former  of  these  classes 
Is  rendered  general,  for  purposes  of 
railroad  legislation,  by  section  88, 
hence  it  must  follow  that  the  residue 
left,  after  subtracting  this  general 
class  from  the  entire  class  is  also 
general  for  the  like  purpose'  ). 

40.  Indianapolis  v.  Navln,  151  Ind. 
139.  47  NE  525.  51  NE  80.  41  LRA 
337;  Atty.-Gen.  v.  Old  Colony  R.  Co., 
160  Mass.  62.  35  NE  252,.  22  LRA  112. 

[al  Vntfonaity. — A  statute  regu- 
lating the  fares  to  be  collected  by 
street  railroad  companies  need  not 
operate  uniformly  on  all  of  such  com- 
panies in  the  state;  It  Is  sufficient  If 
it  operates  on  all  under  the  same  cir- 
cumstances and  conditions.  Indian- 
apolis v.  Navln.  151  Ind.  139.  47  NB 
525.  51  NE  80.  41  LRA  337.  344. 

41.  .Tonesboro,  etc..  R.  Co,  v. 
Brookfleld.  87  Ark.  409,  112  SW  977 
(under  Klrby  Dig.  9  6611);  Hunter  v. 
Erie  R.  Co..  70  nT  J.  L.  101.  66  A  139; 
Cleveland,  etc..  R.  Co.  v.  Wells.  65  Oh. 
St.  318.  62  NK  S32.  68,LRA  651., 
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tion  of  a  mile  unless  it  is  bo  la^  a  fraction  as  to 
make  a  chai^  of  one  cent  or  more  not  in  excess 
of  the  rate  per  mile  fixed  by  the  statnte.*" 

Multiple  of  five.  That  multiple  of  Atc  which  is 
nearest  the  product  reached  by  multiplying  the  dis- 
tance by  the  rate  may  be  chai^^ed  under  some  stat- 
utes, whether  it  is  above  or  below  the  actual  fare 
and  in  case  the  fare  is  equally  distant  from  the 
multiple  next  above  and  the  one  next  below,  either 
may  be  chained." 

Requiring  certain  officials  to  be  carried  free.  It 
has  been  held  that  a  statute  requiring  street  rail- 
roads to  transport  firemen  or  police  officers  free  of 
chai^  is  a  valid  exercise  of  the  police  power  of  the 
state,  since  policemen  are  frequently  required  to  be 
on  street  cars  in  the  execution  of  their  duties  as 
such,*^  and  that  such  a  provision  is  not  the  taking 
of  property  without  just  compensation.*'  But  on 
the  other  hand,  it  has  been  held  that  such  a  statute 
requiring  firemen  and  policemen  to  be  carried  free 
is  unconstitutional  as  depriving  the  company  of 
property  without  due  process  of  law,  for,  although 
it  is  conceded  that  public  safety  requires  policemen 
and  firemen  to  be  carried  on  street  railroad  cars, 
such  safety  will  not  be  promoted  by  their  carriage 
free  of  charge.*'  A  statute  requiring  a  railroad 
company  to  transport  public  messengers  free  of 
charge  does  not  include  a  county  treasurer  with 
state  funds  to  be  paid  into  the  treasury  of. the 
state."  A  statute  requiring  a  state  oflioial  to  be 
carried  free  by  a  railroad  includes  the  secretary  to 
the  governor  whose  duties  are  prescribed  by  stat- 
ute.*' An  order  of  the  public  service  commissioners 
that  the  members  of  the  state  water  supply  commis- 
sion shall  receive  free  transportation  over  all  rail- 
roads operated  in  the  state  is  not  an  exercise  of 
the  police  power." 

Special  rates  to  soldiers.  It  has  been  held  that  a 
statute  requiring  railroads  to  give  special  rates  to 
militiamen  traveling  on  orders  does  not  violate  a 
constitutional  provision  f(»rbidding  discrimination 


between  or  in  favor  of  transportation  companies 
and  individuals;^  but  where  the  fare  established  is 
unjust  discrimination^  it  violates  a  oonstitntiooal 
provision  that  the  l^slatnre  shall  pass  laws  to  pre- 
vent unjust  discrimination  in  passenger  fares."  But 
on  the  other  hand,  it  has  been  held  that  such  a 
statute  is  void  as  denying  to  the  railroad  companies 
the  equal  protection  of  the  laws  guaranteed  by  the 
fourteenth  ammdment  to  the  constitution  of  the 
United  States." 

Hacks  and  taxicabs.  An  ordinance  fixing  the 
rate  of  fare  for  the  hire  of  hacks  and  taxicabs  is 
within  the  legislative  authority  of  a  municipality 
authorized  to  regulate  such  conveyances;'"  and  it 
has  been  held  that  such  rate  of  fare  includes  com- 
pensation for  time  and  trouble  in  going  for  the 
passenger  as  well  as  in  carrying  him  to  his  point 
of  destination,'"^  and  that  the  driver  cannot  make  a 
special  contract  for  a  higher  rate  of  fare  after  the 
passenger  has  entered  or  b^un  to  enter  the  car- 
riage.*^ Where  the  rates  of  fare  so  fixed  will  per- 
mit a  fair  profit  for  the  service  rendered,  they  are 
not  confiscatory  and  unreasonable  because  they  will 
not  also  yield  a  fair  return  on  all  the  property  em- 
ployed by  the  person  or  the  corporation  renderii^ 
the  service,'^  An  ordinance  regulating  such  rates  is 
not  discriminatory  because  it  fixes  lower  rates  of 
fare  for  motor  driven  vehicles  than  for  horse  driven 
vehicles,^  or  because  it  requires  taximeters  on  motor 
driven  vehicles  only,*"  or  because  it  requires  taxi- 
meters on  motor  driven  vehicles  designed  to  carry 
not  more  than  four  persons  and  not  on  those  of 
greater  carrying  capacity;*"  nor  is  the  provision 
requiring  the  use  of  taximeters  on  motor  driven 
vehicles  unreasonable  or  void,  since  it  is  necessary 
to  prevent  fraud."^  An  ordinance  r^ulating  public 
hackmen  is  not  discriminatory  because  it  applies 
only  to  those  engaged  in  transporting  passengers  for 
hire  who  solicit  business  on  the  streets.*' 

Local  and  'tiirough  rates.  Under  an  act  which 
requires  transportatitm  at  "fair  and  reasonable 


most  "b*  'p*T  mil*;'  and  a  construction 
which  would  subdivide  0i6  mile  into 
halves,  or  tenths  or  hundredths,  or 
even  thousandths,  or  Inflnltely  less 
fractions  would  be  unreasonable  and 
impracticable  and  would  subject  the 
company  to  endless  annoyance  and 
numberless  prosecutions;  for  If  .  .  , 
we  may  take  account  of  half  a  mile 
there  Is  no  reason  why  we  may  not 
be  compelled  to  measure  to  the  ex- 
act one  hundred  thousandth  of  a 
mile."  Cleveland,  etc.,  R.  Co.  v. 
Welts,  6S  Oh.  St.  318,  Slfl,  62  NB  382, 
68  LRA  651. 

42.  Chamberlain  v.  LAke  Shore, 
etc..  R.  Co.,  122  Mich.  477,  81  NW  339; 
Zaeelmeyer  v.  Cincinnati,  etc.,  R.  Co., 
lOf  Mich.  214.  60  NW  436,  47  AmSR 
514. 

[a]  Titos,  where  the  distance  be- 
tween two  points  was  six  and  forty- 
eight  one-hundredths  miles,  a  rail- 
road had  no  authority  to  charge  to 
exceed  nineteen  cents,  the  fraction 
over  nineteen  cents  being  leas  than 
one-half  cent,  under  L.  (1899)  Act 
No.  202.  establishing  a  rate  of  fare 
of  three  cents  per  mile.  Chamber- 
lain V.  Lake  Shore,  etc.,  R.  Co.,  122 
Mich.  477,  81  NW  339. 

43.  Cleveland,  etc..  R.  Co.  v.  Wells. 
61  Oh.  St.  268,  66  NB  827  [afT  17  Oh. 
Clr.  Ct.  201,  9  Oh.  Clr.  Dec.  627]  (un- 
der Rev.  St.  I  3374);  Heaton  v.  Cin- 
cinnati, etc,  R.  Co.,  2  OhS&CP  B90, 
1  OhNP  188.  483. 

44.  Cleveland,  etc..  R.  Co.  v.  Wells. 
61  Oh.  St.  268,  55  NH:  827  [aff  17  Oh. 
Cir.  Ct.  201.  9  Oh.  Clr.  Dec.  527]. 

45.  State  v.  Sutton.  S3  N.  J.  h.  46, 
84  A  1067:  Oklahoma  City  v.  Okla- 


homa R.  Co.,  20  Okl.  1.  93  P  48,  16 
L.RANS  651. 

46.  State  v.  Sutton,  83  N.  J.  L.  46, 
84  A  1067. 

47.  Wilson  V.  United  Tract.  Co.. 
72  App.  Dlv.  288,  76  NTS  203. 

48.  Pflster  V.  Central  Pac.  R.  Co., 
TO  Oal.  169,  11  P  686,  69  AmR  404. 

49.  Pennsylvania  R.  Co.  v.  Herr- 
mann. 88  N.  J.  L.  626,  96  A  665. 

60.  Delaware,  etc.,  R.  Co.  v.  Board 
of  Public  Utilities  Comrs.,  85  N.  J. 
L,.  28,  88  A  849. 

61.  State  v.  Chlcagp,  etc.,  R.  Co., 
118  Minn.  380.  137  NW  2.  41  LRANS 
524,  AnnCasl913E  494  and  note  [dis- 
appr  In  re  Gardner,  84  Kan.  264.  113 
P  1064,  33  L.RANS  9661;  State  v.  Mis- 
souri. etG^  R.  Co.,  262  Mo.  B07,  172 
SW  85,  LRA1916C  778,  AnnCa8l»16B 
949. 

63.  State  v.  Missouri,  etc^  R.  Co., 
262  Mo.  507,  172  BW  86,  I.RA1915C 
778,  AnnCasl916K  949. 

[a]  rare  bald  nnjiut. — The  One 
Cent  Militia  Pare  Law  in  Missouri 
(Rev.  St.  [1909]  I  8396)  constitutes 
unjust  discrimination  under  Const, 
art  12  S  14,  In  view  of  Rev.  St.  (1909) 
!  8232,  flxlns  the  maximum  fare  for 
adult  paMengers  at  two  cents  a  mile. 
State  V.  Missouri,  etc.,  R.  Co.,  262  Mo. 
507.  172  SW  85,  LRA1916C  778,  Ann 
Casl916G  949. 

53.  In  re  Gardner.  84  Kan.  264, 118 
P  1064,  3  LRANS  966. 

64.  Bray  v.  State,  140  Ala,  172,  37 
S  260:  Yellow  Taxicab  Co.  v.  Gaynor. 
82  Mfsc.  94.  143  NTS  279'  [aff  169 
Apt).  Dlv,  893  mem.  144  NTS  299,  494). 

[al  The  OTMter  ITew  York  Ohuf- 
ter  (L.  [1901]  c  466)   |  61  granted 


power  to  regulate  rates  of  fare  to  be 
charged  by  hackmen  expressly  and 
not  merely  by  Inference.  Yellow 
Taxicab  Co.  v.  Gaynor,  82  Misc.  94, 
143  NTS  279  [ait  159  App.  IMv.  893 
mem,  144  NTS  299]. 

[b]  Bapeal  of  ■tatnte, — (1)  The 
Greater  New  York  Charter  (L.  [1901] 
c  466)  I  61,  relative  to  regulation  or 
business  of  public  hackmen.  was  not 
impUedly  repealed  by  L.  (1510)  c  480 
I  2  subd  9,  as  amended  by  L.  (1913) 
c  344  or  S  6,  relative  to  the  Jurisdic- 
tion of  the  public  service  commission. 
Yellow  Taxicab  Co.  v.  Gaynor,  82 
Misc.  94,  148  NTS  279  [aff  169  App. 
Dlv.  898  mem,  144  NTS  2991.  (2)  Nor 
was  such  charter  repealed  by  TL. 
(1910)  c  374,  amending  Highway  Law 
I  288,  relative  to  the  use  of  high- 
ways by  motor  vehicles.  Yellow 
Taxicab  Co.  v.  Gaynor,  supra. 

66.    Com.  V.  Duane.  98  Mass.  I. 

66.  Com.  V.  Duane.  98  Mass.  1. 

67.  Yellow  Taxicab  Co.  v.  Gsynor. 
SS  Misc.  94,    148   NTS   279    [aff  159 

Dlv.  893  mem,  144  NTS  299]. 
8.    Yellow  Taxicab  Co.  v.  Gaynar, 
82  Misc.  94,  143  NTS  279  (aff  169  App. 
Div.  893  mem.  144  NYS  299]. 

SS.  Yellow  Taxicab  Co.  v.  Gaynor, 
82  Misc.  94,  143  NYS  279  [aff  169  App. 
Dlv.  893  mem,  144  NTS  299]. 

60,  Tellow  Taxicab  Co.  v.  Gaynor, 
82  Misc.  94.  143  NTS  279  Jaff  169  App. 
Dlv.  893  mem,  144  NTS  299J. 

ei.  Tellow  Taxicab  Co.  v.  Gaynor, 
82  Misc.  94.  143  NTS  279  [aff  169  App. 
Div.  883  mem.  144  NTS  21)9]. 

82.  Tellow  Taxicab  Co.  v.  Gaynor, 
82  Misc.  94,  148  NTS  279  [aff  159  App. 
Div.  893  mem,  144  NTS  299]. 
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rates/'  the  carrier  is  not  bound  to  transport  local 
passengers  at  through  rates,  if  the  local  rates  are 
"fair  and  reasonable.***' 

1086]  (b)  M^^^THTfTq  and  Maximum  Bates. 
M'"'rmim  rate.  Under  some  statutes  or  regulations 
thereunder,  a  minimum  amount  may  be  chained 
where  the  regular  fare  for  the  distance  traveled  is 
less  than  that  amount;**  but  such  minimum  charge 
cannot  be  made  for  a  fraction  of  a  journey  for 
which  a  passenger's  mileage  book  falls  short. 

MaTimnm  rate.  Subject  to  the  limitation  that 
the  rate  fixed  must  be  reasonable  and  fair,**  the 
legislature  or  the  commission  may  fix  a  maximum 
rate  beyond  which  the  carrier  cannot  chai^  a  pas- 
senger for  transportation,  and  snch  maximum  rate 
when  fixed  is  binding  on  the  courts  in  their  adjudi- 
cations as  well  as  on  the  parties  in  their  deali]^;" 

eS.    Union  Pac.  B.  Co.  v.  U.  S..  20 
Ct.  CI.  70  [aflE  H7  U.  S.  865,  6  SCt  772, 
29  L..  ed.  920]. 
[a]     Trauportotloii  for  vovarn- 
mtf— Under   the  Pactflc  Railroad 


and  such  power  is  cot  surrendered  so  as  to  leave 
it  to  be  determined  by  the  courts,  free  of  all  Ic^s- 
lative  control,  by  statutory  authority  to  the  com- 
pany "from  time  to  time  to  fix,  regulate,"  etc., 
chains.**  Thus  regulations  have  been  made  by 
statute  or  ordinance  which  require  that  but  a  single 
fare,  usually  five  cents,  shall  be  charged  each  pas- 
senger for  a  continuous  ride  over  the  street  rail- 
road company's  lines  within  the  municipal  limits,*" 
and  an  additional  fare  for  distances  beyond  the 
municipal  limits,™  or  which  require  a  certain  num- 
ber of  tickets  to  be  sold  for  a  specified  sum,  such  aa 
six  tickets  for  twenty-five  cents.^  A  regulation  re- 
quiring a  street  railroad  company  to  chai^  but  a 
single  fare  for  a  continnous  nde  over  its  lines  does 
not  entitle  a  passenger  to  ride  to  a  terminus  and 
back  again  for  a  single  fare.''  Under  the  New  York 


Act  of  1S82,  which  requires  the  road 
to  transport  frei|rht  and  passengers 
for  the  Kovernment  "at  fair  and  rea- 
sonable rates,"  etc.,  the  road  Is  not 
bound,  under  the  act  of  May  7.  1878. 
which  does  not  change  the  rule,  to 
transport  local  passengers  at  through 
rates  If  the  local  rates  are  "fair  and 
reasonable";  and  the  rule  Is  the  same 
as  to  the  fare  over  the  Omaha  bridge, 
the  act  of  P«br.  24,  1871,  under  which 
the  bridge  was  built,  not  supersed- 
ing or  modifying  the  rule.  Union 
Pac  R.  Co.  V.  U.  8..  20  Ct  01  TO  [aft 
117  U.  S.  8BG,  «  SCt  772. 29  U  ed.  920]. 

M.  LoulsvUle,  etc.,  R.  Co.  v. 
Berry,  BS  Fla.  300,  EO  8  579;  Klbler 
V.  Southern  R.  Co.,  62  S.  C.  252,  40 
8E  666. 

[a]  XUostratlon. — Wh«re  under  S. 
C.  Rev.  St.  (1893)  t  1667,  which  au- 
thorises the  railroad  commlsslonera 
to  establish  reasonable  rates  for  the 
transportation  of  passengers,  a  circu- 
lar issued  by  such  commissioners, 
dated  April  2.  1896,  authorized  a 
charge  or  ten  cents  where  the  regular 
fare  would  be  less  than  that  amount, 
a  railroad  cempany  was  authorized 
to  charge  ten  cents  where  the  resru- 
lar  fare  for  the  distance  traveled 
would  be  only  three  cents.  Klbler  v. 
Southern  R.  Co..  62  S  C.  262,  40  SE  666. 

6S.  Louisville,  etc..  R.  Co.  v. 
Berry,  68  Fla.  300,  60  S  679. 

[a1  UlnstntloB. — ^A  carrier  whose 
regular  fare  1b  four  cents  a  mile  has 
no  legal  right  to  demand  of  a  pas- 
senger, tendering  for  his  passage 
from  one  station  to  another,  a  dis- 
tance of  one  hundred  and  twenty-six 
miles,  hla  mileage  book  for  one  hun- 
dred and  twenty-five  miles  and  five 
cents  in  money,  an  additional  Ave 
cents,  under  the  rule  of  the  state  rail- 
road commission  that  ten  cents  as  a 
minimum  fare  may  be  collected, 
where  the  regular  fare  would  be  less 
than  that.  Louisville,  etc.,  R.  Co.  v. 
Berry,  68  Fla.  300,  60  S  579. 

68.    See  supra  !!  1083.  1084. 

67.  U.  S. — Dow  V.  Beldelman,  125 
U.  a.  680,  8  SCt  1028,  31  L;  ed.  841; 
Chicago,  etc.,  R.  Co.  v.  Cutts.  94  U.  S. 
156,  24  L.  ed.  94;  Munn  v.  Illinois,  94 
U.  S.  113,  24  L.  ed.  77. 

Ark. — Dow  V,  Beldelman,  49  Ark. 
325.  6  SW  297  [aff  126  U.  S.  680,  8 
SCt  1028,  31  L.  ed.  8411. 

Ind. — Indianapolis  v.  Navin,  151 
Ind.  139.  47  NE  626,  61  80,  41 

LRA  337. 

HIch. — Pingree  v.  Michigan  Cent. 
R.  Co..  118  Mich.  314,  76  NW  636,  63 
LRA  274;  Smith  v.  Lake  Shore,  etc., 
R.  Co.,  114  Mich.  460.  72  NW  .128; 
Wellman  v.  Chicago,  etc.,  R.  Co.,  83 
Mich.  692,  47  NW  fSd. 

Minn. — State  v.  Chicago,  etc.,  R. 
Co..  128  Minn.  25.  150  NW  172. 

Nebr. — Chicago,  etc.,  R,  Co.  v.  An- 
derson, 72  Nebr.  866,  101  NW  1019. 

N.  T. — Peo.  V.  Public  Service 
Commn.,  171  App.  DIv.  607,  156  NYS 
1065:  Hoyt  V.  Sixth  Ave.  R.  Co.,  1 
Daly  BSS. 


N.  C — State  V.  Southern  R.  Co.,  146 
N.  C.  496,  69  SE  670,  IS  LRANS  966. 

Oh. — Cleveland,  etc.,  R.  Co.  v. 
Wells,  65  Oh.  SL  111,  62  NS  232,  68 
LRA  661. 

[a]  XsffnlatlOB  not  tueonstltii- 
tloBUi— The  regulation  of  a  maxi- 
mum rate  to  be  charged  by  street 
railroad  companies  In  cities  of  a  par- 
ticular class  is  not  within  a  consti- 
tutional prohibition  against  the  crea- 
tion of  corporations  by  special  act. 
Indianapolis  v.  Navin,  161  Ind.  139. 
47  NE  B25.  61  NE  80.  41  LRA  337,  344. 

[b]  Vot  applloabla  to  street  rail- 
roads,— ^A  statute  providing  that  rail- 
road companies  shall  not  charge  more 
than  three  cents  a  mile  for  the  trans- 
portation of  a  passenger  and  his  bag- 
gage does  not  apply  to  street  rail- 
roads. Hoyt  v.  Sixth  Ave.  R.  Co.,  1 
Daly  (N.  Y.)  628. 

[c1  Fallnre  to  vubUSh  rates  as  not 
affeotbir  operation  of  itatnte, — in 
North  Carolina  the  provision  of  the 
act  of  March  2,  1907,  the  Maximum 
Passenger  Rate  Act  (Acts  [1907]  p 
251  c  216  i  2),  that  the  North  Caro- 
lina corporation  commission  shall 
publish  the  rates  fixed  by  the  act  on 
or  before  June  1,  1907,  for  the  In- 
formation of  the  public  and  the  rail- 
roads, la  directory,  and  was  not  In- 
tended to  stav  the  operation  of  the 
act  beyond  July  1,  1907,  on  and  after 
which  date  |  7  (p  252)  provides  that 
the  act  shall  be  enforced,  should  the 
commission  fall  In  the  performance 
of  that  duty;  nor  in  law,  by  any  rea- 
sonable construction  of  the  act,  does 
It  have  any  such  effect,  and  the  maxi- 
mum passenger  rate  prescribed  by 
{  1  as  two  and  one-quarter  cents  a 
mile  was  unconditionally  effective  on 
and  after  July  1,  1907.  and  the  act 
therefore  self-executing.  State  v. 
Southern  R.  Co.,  146  N.  C.  495,  69  SB 
570.  13  LRANS  966. 

[d]  TFBlt  of  msaswrsmentw— Under 
a  statute  fixing  the  rate  which  a  rail- 
road company  may  receive  for  the 
transportation  of  passengers  at  not 
exceeding  three  cents  a  mile  for  a 
distance  of  more  than  eight  miles,  the 
unit  of  measurement  Is  one  mile,  and 
the  limit  of  three  cents  applies  first 
to  nine  miles,  then  to  ten,  and  so  on, 
and  for  any  distance  less  than  nine 
miles  it  does  not  apply.  Cleveland, 
etc.,  R.  Co.  V.  Wells,  65  Oh.  St.  313, 
62  352,  58  LRA  661  (construing 
Rev.  St.  a  3376). 

[e]  Different  rates  for  different 
dlstaaoes. — Under  Minn.  L.  (1913)  c 
536  (Gen.  St.  [1913]  H  4286.  4287),  a 
railroad  company  may  charge  three 
cents  per  mile  for  the  first  five  miles 
of  a  passenger's  trip,  and  two  cents 
per  mile  for  the  additional  distance. 
State  V.  Chicago,  etc.,  R.  Co.,  128 
Minn.  25.  150  NW  172. 

[f]  Power  of  commisston. — In  New 
York  the  power  of  the  public  service 
commission  to  fix  maximum  rates, 
under  power  given  by  the  Railroad 
Law  and  the  Public  Service  Commis- 
sions Law,  is  not  limited  to  raising 
or  lowering  maximum  rates  within 
the  statutory  limit,  as  such  construc- 
tion would  leave  the  acts  as  they 


were  before  amendment,  and  would 
ignore  the  word  "maximum"  In  the 
Public  Service  Commissions  Law  | 
49,  empowering  the  oomralsslon  to  fix 
maximum  rates  where  the  maximum 
chargeable  Is  not  compensatory, 
which  power,  fi  33  declares,  shall  not 
be  deemed  limited  by  any  other  pro- 
vision of  law.  Peo.  v.  Public  Service 
Commn.,  171  Am.  DIv.  607,  156  NYS 
1065,  Power  of  commission  generally 
see  supra  |  1082. 

■aessslv  ana  tuanttUMlnd  ohaxrsa 
see  infra  11  1093-1099. 

68.  Stone  v.  New  Orleans,  etc.,  R. 
Co.,  116  U.  S.  352,  6  SCt  349,  29  L.  ed. 
661:  Stone  v.  lUlnoia  Cent.  R.  Co.,  116 
U.  8.  247,  6  SCt  848,  388,  1191,  29  L. 
ed.  660;  Stone  v.  E^rmers'  L.  &  T. 
Co..  116  U.  S.  807,  6  SCt  334.  888. 
1191.  29  L.  ed.  686. 

69.  Hawa  i  1. — DI  ckey  v.  Hawaiian 
Tramways  Co.,  10  Hawaii  887. 

Ud. — Baltimore,  etc.,  Turnp.  Road 
V.  Bonne,  86  Md.  344. 

N.  J. — ^Reed  v.  Trenton,  SO  N.  J.  Sq. 
S08,  82  A  270. 

Pa. — Reading  v.  United  Tract.  Co., 
282  Pa.  803,  81  A  304;  Wlmmer  v. 
Union  Tract.  Co.,  12  Pa,  Super.  467. 
But  see  Ashworth  v.  Pittsburg  R. 
Co.,  281  Pa.  639,  80  A  981  [rev  4?  Pa. 
Super.  326]  (holding  that  Act  June 
7,  1907,  regulating  the  maximum  rate 
of  fare  for  transportation  of  pas- 
sengers by  street  railroad  companies 
in  the  cities  of  the  second  class,  and 

f rescribtng  a  penalty  for  the  viola- 
ion  thereof  is  unconstitutional  as 
local  or  city  legislation,  involving  an 
Improper  classification  of  cities). 

Wis.— Ellis  V.  Milwaukee  City  R. 
Co.,  67  Wis.  186.  80  NW  218,  68  AmR 
858. 

[a]    The  phrase,  "oonttnnons  ride 

in  the  same  general  direction,"  In  an 
ordinance  relating  to  rates  of  fare  to 
be  charged  by  a  traction  company, 
means  a  Journey  over  the  company  s 
own  tracks.  Reed  v.  Trenton,  80  N. 
J.  Eq.  603,  606,  85  A  270. 

[bj  Oonneotiag  lines  afterward 
ootLStrooted. — An  ordinance  fixing  a 
maximum  fare  for  street  railroad 
companies  has  no  application  to  con- 
necting lines  afterward  constructed 
by  such  roadg.  EIllls  v.  Milwaukee 
City  R.  Co.,  67  Wis.  186,  80  NW  218, 
58  AmR  868. 

[c]  Change  of  oars, — ^A  street  rail- 
road company  which  Is  prohibited  by 
law  from  charging  more  than  five 
cents  for  each  passenrer  using  its 
cars  within  certain  limits  cannot,  by 
causing  a  change  of  cars  within  those 
limits,  acquire  the  rlRht  to  charge  an 
additional  fare.  Dickey  v.  Hawaiian 
Tramways  Co.,  10  Hawaii  887. 

7D.  Baltimore,  etc.,  Turnp.  Road  v, 
Boone,  46  Md.  344. 

71.  Rice  v.  Detroit,  etc.,  R.  Co.. 
122  Mich.  677,  81  NW  927.  48  LRA  84: 
.Sternberg  v.  State,  36  Nebr.  307,  64 
NW  563.  19  LRA  570. 

[a]  UaUUty  to  passenger  for  re- 
funng  to  sell  tlokets  In  compliance 
with  such  a  regulation  see  Rice  v. 
Detroit,  etc.,  R.  Co..  122  Mich.  677.  81 
NW  927.  48  LRA  84. 

78.  Wimmer  v.  Union  JcapU  Co., 
12  Pa.[Sg|W^d*S?.V^OtWT;C 
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statutes'^  no  coiporation  coiistrueting  and  operating 
a  street  railroaa,  under  such  statute,  shall  chai^ 
any  passenger  more  than  five  cents  for  one  oontinn- 
0U8  nde,  from  any  point  on  its  road,  or  on  any  road, 
line,  or  branch  operated  by  it  or  under  its  control,^* 
to  any  other  point  thereof  or  any  eonneetiz^  branch 
thereof,"  within  the  limits  of  any  incorporated  city 
or  village;  and  not  more  than  one  fare  shall  be 
charged  within  the  limits  of  any  such  eity  or  village 
for  passage  over  the  main  line  of  the  road  and  any 
branch  or  extension  thereof,"  if  the  Tight  to  con- 
struct such  branch  or  extension  shall  have  been 
acquired  under  the  provisions  of  these  statutes;" 
and  it  is  further  provided  that,  where  one  street 
surface  railroad  company  acquires  by  lease  or  other- 
wise the  right  to  operate  another  street  surface  rail- 
road, after  the  passage  of  such  statutes,  it  is  required 
to  carry  a  passenger  not  only  over  its  own  road  but 
also  over  the  connecting  leased  road  operated 
it  within  the  limits  of  a  city  or  village  for  a 
single  fare.^  It  has  been  held  that  these  provisions 
apply  only  to  street  surface  railroads'"  which  have 
been  incorporated  under  the  provisions  of  these 
statutes,  and  that  they  do  not  apply  where  a  street 
surface  railroad  leases  the  line  of  an  elevated  rail- 
road or  steam  surface  railroad,  or  to  railroad  com- 
panies which  are  not  incorporated  under  such  stat- 
utes," hut  that  in  sueh  case  the  company  may 


cha^  in  addition  to  the  sii^le  faro  of  five  cents 
over  its  own  road  the  fare  which  by  its  charter  the 
leased  elevated,"^  or  steam  surface,  railroad,"  or 
which  the  road  organized  prior  to  May  6,  1884," 
was  entitled  to  chaigc,  although  it  changes  the  mo- 
tive power  of  such  a  steam  railroad  and  operates  it 
as  an  electric  surface  railroad.**  A  prohibition 
against  charging  more  than  five  cents  for  five  mileH 
or  less,  contained  in  one  of  the  grants  of  a  traction 
company  which  operates  three  different  lines,  is  lim- 
ited to  its  services  as  a  connecting  carrier,  and  does 
not  apply  to  the  carrif^e  of  passengers  over  its 
several  lines,''  and  where  sueh  company  owns  and 
operates  several  lines  under  several  grants  it  cannot 
be  considered  as  a  connecting  carrier  when  trans- 
porting passengers  from  one  of  its  lines  to  another;" 
and  where  such  company  can  chai^  ten  cents  be- 
tween two  points,  it  may  chai^  that  amount  for 
transportation  originating  on  another  of  its  own 
lines,  although  it  is  considered  as  operating  con- 
necting lines. 

[$  1087]  (c)  Seduced  Fare  to  Pi^Us.  A  street 
railroad  company  may  be  required  by  statute  or 
ordinance  to  transport  school  children  at  a  fare 
lower  than  the  regular  fare,""  The  words  ''pupils" 
and  "schools"  as  used  in  sueh  a  statute  or  ordi- 
nance are  of  broad  s^ifieanee  and  may,  by  the 
connection  in  which  they  are  used,  be  held  to  include 


73.  N.  T.  Consol.  L.  (1909).  tit 
Railroad  Law  t{  101,  104,  and  L. 
<1884)  c  252. 

74.  Senior  v.  New  York  City  R. 
Co..  Ill  App,  Dlv.  as,  97  NTS  64B 
[afr  187  N.  T.  659  mem,  80  NE  1120 
mem]. 

[a]  OoBteol. — The  control  contem- 
plated by  £  101  of  the  New  Tork 
Railroad  Law  means  the  control  of 
the  operation  of  the  road  and  not 
merely  the  control  of  the  corporation 
or  the  Individuals  who  operate  It  by 
reason  of  the  ownership  of  a  ma- 
jority of  stock,  and  hence  the  fact 
that  one  street  surface  railroad  com- 
pany owns  the  majority  of  the  stock 
of  a  similar  company  having  a  sepa- 
rate and  distinct  management,  and 
thus  may  be  able  indirectly  to  con- 
trol the  management  by  the  election 
of  directors  In  such  other  company, 
does  not  constitute  the  control  of 
such  other  company  within  the  mean- 
ing of  this  statute.  Senior  v.  New 
Tork  City  R.  Co.,  ill  App.  Dlv.  39,  97 
NYS  645  [a(T  187  N.  T.  6E9  mem,  80 
NE  1120  mem], 

75.  Bull  V.  New  York  City  R.  Co.. 
192  N.  T.  361,  85  NE  385.  19  LRANS 
778  [aCE  121  App.  Dlv.  682.  106  NYS 
378];  King  v.  Nassau  Electric  R. 
Co..  128  App.  Dlv.  130,  112  NTS 
689. 

[a]    &oadi  and  ooimaotioiui.^ — Two 

lines  of  street  surface  railroad,  orig- 
inally constructed  and  owned  by 
separate  companies  operating  dllTer- 
ent  lines  of  cars  and  brought  Into 
physical  relation  only  by  means  of  a 
third  Intervening  line  of  road,  do  not, 
where  thev  have  been  taken  Into  a 
general  railroad  system,  constitute  a 
road  and  "connecting  branch  thereof" 
or  "main  line  of  road  and  any  branch 
or  extension  thereof"  within  the 
meaning  of  such  statute;  but  the 
terms  of  the  statute  suggest  an  orig- 
inal or  main  line  which  by  an  off- 
shoot and  secondary  and  tributary 
line  has  been  extended  or  continued, 
the  two  constituting  a  single  continu- 
ous and  connected  Tine  of  road.  BuU 
V.  New  Tork  City  R.  Co..  192  N.  T. 
861.  86  NE  386.  19  LRANS  77B  [aff 
121  App.  Dlv.  582,  106  NYS  378]. 

76.  O'Connor  v.  Brooklvn  Helg-hts 
R.  Co.,  123  App.  Dlv.  784,  108  NTS 
271;  Baron  v.  New  York  City  R.  Co.. 
120  App.  Dlv.  134,  105  NYS  258  [rev 
62  Misc.  581,  102  NYS  746];  Blnge- 


mann  v.  International  R.  Co.,  73  Hlso. 
458,  131  NYS  4. 

[a]  This  provision  does  not  apply 

to  roads  operated  under  a  lease  or 
contract,  but  only  to  the  main  line 
and  branches  thereof  built  by  the 
carrying  company  itself,  and  entitles 
a  passenger  to  transportation  over 
the  main  line  and  branches  thereof 
without  the  payment  of  another  fare; 
and  it  has  also  been  held  that  this 

firovlsion  docs  not  apply  where  two 
ines  owned  by  the  same  company  do 
not  connect,  tiiat  Is,  do  not  run  Into 
each  other,  but  on  the  contrary  cross 
at  right  angles.  O'Connor  v.  Brook- 
lyn Heights  R.  Co.,  123  App.  Dlv.  784, 
108  NYS  471:  Baron  v.  New  York 
City  R.  Co.,  120  App.  Dlv.  134,  105 
NVS  258  [rev  52  Misc.  581,  102  NYS 
746].  But  see  McNulty  v.  Brooklyn 
Heights  R.  Co..  31  Misc.  674,  66  NYS 
57  (holding  that  a  street  railroad 
company  organized  under  such  act 
could  not  charge  more  than  a  five- 
cent  fare  within  the  city  limits, 
whether  It  operated  Its  own  lines,  or 
leased  other  lines  whose  owners  had 
a  riifht  to  charge  a  higher  rate). 

[b]  liffect  of  agTMnient  between 
particular  municipalities  and  street 
railroad  companies  as  taking  street 
railroads  out  of  the  operation  of  the 
statute  see  Blngemann  v.  Interna- 
tional R.  Co.,  73  Misc.  458,  131  NYS  4. 

77.  Mendoza  v.  Metropolitan  St.  R. 
Co.,  Bl  App.  Dlv.  430.  64  NYS  745 
[rev  48  App.  Dlv.  62,  62  NYS  680]. 

78.  Bull  v.  New  Tork  City  R.  Co.. 
192  N.  T.  861,  85  NE  385,  19  LRANS 
778  [alt  121  App.  Dlv.  682.  106  NTS 
378];  Peo.  v.  Brooklyn  Heights  R.  Co., 
187  N.  T.  48,  79  NB  838.  See  also 
N.  T.  Consol.  L.  (1909),  tit  Railroad 
Law  I  104.  But  see  Roosa  v.  Brook- 
lyn Heights  R.  Co.,  28  Misc.  387.  59 
NYS  664  (holding  that  a  lessee  op- 
erating a  railroaa  Is  not  subject  to 
the  provisions  of  Railroad  Law  f 
104). 

79.  Peo.  V.  Brooklyn  Heights  R. 
Co..  187  N.  T.  48.  79  NE  888. 

80.  Barnett  v.  Brooklyn  Heights 
R.  Co..  53  App.  Dlv.  432.  65  NYS  1068; 
McNulty  V.  Brooklyn  Heights  R.  Co., 
36  Misc.  402,  73  NYS  698. 

81.  Peo.  V.  Brooklyn  Heights  R. 
Co.,  187  N.  Y.  48,  79  life  838. 

83.  Peo.  V.  Brooklyn  Heights  R. 
Co.,  187  N.  Y.  48.  79  NE  838;  Barnett 
V.  Brooklyn  Heights  R.  Co.,  53  App. 
Dlv.  432,  65  T^YS  1068. 


83.  Barnett  v.  Brooklyn  Heights 
R.  Co.,  53  App.  Dlv.  432,  66  NYS  1068. 

84.  Peo.  V.  Brooklyn  Heights  R. 
Co.,  187  N.  Y.  48,  79  NE  838. 

8B.  Raynor  v.  New  York,  etc.. 
Tract.  Co.,  166  App.  Dlv.  987  mem. 
161  NYS  417  Crev  86  Hlsc.  SOI.  149 
NYS  151]. 

86.  Raynor  v.  New  York,  etc.. 
Tract.  Co.,  166  App.  Dlv.  927  mem. 
151  NYS  417  frev  86  Misc.  201,  149 
NYS  151]. 

87.  Raynor  v.  New  York,  etc.. 
Tract.  Co..  166  App.  Dlv.  927  mem. 
151  NYS  417  [rev  86  Misc.  201,  149 
NYS  1611. 

88.  U.  S. — Interstate  Cons.  St.  R. 
Co.  V.  Com.,  207  U.  S.  79,  28  SCt  26, 
52  L.  ed.  Ill,  12  AnnCas  665  [aff  187 
Mass.  436.  73  NB  530,  11  LRANS  973 
and  note,  2  AnnCaa  419  and  note]; 
San  Antonio  Tract.  Co.  v.  Altgelt,  200 
U.  S.  304,  26  SCt  261,  60  L.  ed.  491 
(one-half  fare). 

Mass. — Com.  v.  Boston,  etc.,  St.  R. 
Co.,  212  Mass.  82.  98  NB  1075;  Clin- 
ton V.  Worcester  Cons,  St.  R.  Co..  19ft 
Mass.  279,  86  NE  607;  Com.  v.  Con- 
necticut Valley  St.  R.  Co..  196  Mass. 
309,  82  NE  19. 

Okl. — Oklahoma  R.  Co.  v,  St. 
.Joseph's  Parochial  School,  33  Okl. 
755.  127  P  1087. 

Va. — Northrop  v.  Richmond,  106  Va. 
335.  63  SE  962. 

Wash. — State  v.  Seattle  Electric 
Co  ,  71  Wash.  213,  128  P  Z20,  43  LRA 
NS  172  and  note. 

[a]  Season  for  mle, — "The  re- 
quirement may  be  justified  under 
what  commonly  is  called  the  police 
power.  The  obverse  way  of  s&tlng 
this  power  in  the  sense  In  which  I 
am  using  the  phrase  would  be  that 
constitutional  rights  like  others  are 
matters  of  degree  and  that  the  great 
constitutional  provisions  for  the  pro- 
tection  of  property  are  not  to  be 

E ashed  to  a  logical  extreme,  but  must 
e  taken  to  permit  the  Infliction  of 
some  fractional  and  relatively  small 
losses  without  compensation,  for 
some  at  least  of  the  purposes  of 
wholesome  legislation.  .  .  .  Sdn- 
catlon  Is  one  of  the  purposes  for 
which  what  Is  called  the  police  power 
may  be  exercised.  And,  to 

return  to  the  taking  of  property,  the 
aspect  in  which  I  am  considering  the 
case,  general  taxation  to  maintain 
public  schools  Is  an  appropriation  of 
property  to  a  use  in  which  the  tax 


For  latex  oases,  AevelopmMts  and  eluu^TM  In  the  law  see  cumulative  Annotations,  same  title,  page^nd 
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students  in  higher  institutions  of  learning;^  but 
ordinarily,  and  without  something  to  indicate  that 
a  wider  meaning  intended  to  be  given  to  such 
words,  the^  will  not  be  taken  to  include  students 
of  higher  institutions  of  learning,  such  as  collies, 
universities,  or  institutions  for  the  teaching  of 
trades,  prof essions,  or  business.""  "Public  schools*' 
as  used  in  such  a  statute  has  been  held  to  in- 
clude a-  parochial  school  maintained  by  private 
benevolence." 

[$  1088]  (d)  Uileage  Books.  A  statute  requiring 


a  railroad  company  to  issue  mileage  books  at  less 
than  the  r^nlar  fare  has  been  held  invalid  as  a 
discrimination  in  favor  of  those  who  purchase  such 
tickets,  and  as  depriving  the  company  of  its  prop- 
erty without  due  process  of  law,  and  without  equal 
protection  of  the  laws,^  except  as  to  corporations 
organized  subsequent  to  its  enactment;^  and  this 
rule  applies  particularly  where  such  mileage  books 
are  required  to  be  sold  to  one  class  of  persons  at  a 
lower  rate  than  to  another  class."  Under  some 
statutes  the  public  service  commission  has  the  power 


payer  may  have  no  private  interest, 
and,  It  may  be,  against  his  will.  It 
has  been  condemned  by  some  theorists 
on  that  Rround.  Yet  no  one  denies 
Its  constrtutlonality.  People  are  ac- 
customed to  It  and  accept  it  without 
doubt.  The  present  requirement  is 
not  different  In  fundamental  princi- 
ple, although  the  tax  is  paid  In  kind 
and  falls  only  on  a  class  capable  of 
paying  that  kind  of  a  tax — a  class  of 
quasi  public  corporations  specially 
subject  to  legislative  control."  Inter- 
state Cons.  St.  R.  Co.  V.  Coin.,  207 
U.  S.  T9,  86,  87,  28  SCt  2S,  62  L.  ed. 
Ill,  12  AnnCas  G65  [aft  187  Mass. 
436,  TS  NE  630.  11  LRANS  »78,  2 
AnnCas  419]  (per  Mr.  Justice 
Holmes). 

[b]  OomMUir  Bnlijsot  to  prwrlouOjr 
•BMM  ■tKat«<— A  street  railroad 
company  whose  charter  subjects  It  to 
"all  the  duties,  liabilities,  and  re- 
strictions set  forth  In  all  general 
laws  now  or  hereafter  In  force  re- 
lating to  street  railway  companies" 
Is  bound  by  tbo  requlremenc  of  a 
statute  previously  enacted,  that 
street  railroad  companies  shall  trans- 
port school  children  at  a  reduced  rate, 
although  such  statute  may  be  un- 
constitutional as  to  already  existing 
corporations.  Interstate  Cons.  St.  R. 
Co.  V.  Com.,  207  U.  S.  79.  84,  28  SCt 
26,  52  L.  ed.  Ill,  12  AnnCas  S56  [aXt 
187  Mass.  436,  7^  NB  630,  11  LRAKS 
973,  2  AnnCas  419]. 

89.  Clinton  v.  Worcester  Cons.  St. 
R.  Co.,  199  Mass.  279,  8S  NB  507; 
Northrop  v.  Richmond,  105  Va.  83S, 
63  SE  962. 

[a]  niwrtrationi^ — A  municipal  or- 
dinance requiring  a  street  railroad 
company  to  sell  "tickets  ...  to 
pupils  presenting  a  certificate  of  en- 
rollment In  some  school  at  the  rate 
of  two  for  five  cents,"  to  be  used  be- 
tween specified  hours  from  Monday 
to  Friday  Inclusive,  adopted  after  the 
city  had  rejected  the  provision  tn  the 
franchise  proposed  by  the  company 
requiring  the  sale  for  the  accommo- 
dation of  children  going  to  and  from 
school  of  tickets  at  half  rates  to  be 
used  between  specified  hours,  when 
construed  in  connection  with  the 
practice  adopted  by  the  company  and 
continued  for  several  years  of  sell- 
ing tickets  at  the  rate  of  two  for 
Ave  cents  to  the  students  of  a  busi- 
ness college,  must  be  construed  as 
requiring  the  company  to  sell  tickets 
at  such  rates  to  the  students  of  such 
college.  Northrop  v.  Richmond,  105 
Va.  335.  53  SE  962. 

90.  Clinton  v.  Worcester  Cons.  St. 
R.  Co.,  199  Mass.  279,  86  NE  507; 
Com.  v.  Connecticut  Valley  St.  R, 
Co.,  196  Mass.  309,  82  NE  19;  State 
V.  Seattle  Electric  Co.,  71  Wash.  213, 
12S  P  220.  45  LRANS  172  and  note. 

[a]  TJL«  word  "pupils,'*  as  used  in 
a  statute  requiring  street  railroads 
to  transport  the  pupils  of  public 
schools  at  half  rates  means  children 
and  vouths  attending  the  public 
schools,  and  does  not  include  stu- 
dents In  colleges  and  professional 
schools,  nor  young  men  or  bovs  at- 
tending nautical  or  Industrial 
schools,  nnr  adults  attending  evening 
schools  or  evening  high  schools,  nor 
children  attending  vacation  schools. 
Com.  V.  Connecticut  Valley  St.  R. 
Co.,  196  Mass.  309,  82  NE  19  (con- 
struing Rev.  I...  c  ]i2  5  72). 

Ib3  TIchoolB, — The  schools  referred 
to  in  Mass.  Rev.  L,  c  42  !|  1,  2,  re- 
quiring cities  and  towns  to  maintain 
certain    schools,    are    open  under 


proper  regulations  to  all  children  of 
the  city  or  town,  as  provided  by  c  44 
{  3;  and  all  children  between  the  ages 
of  seven  and  fourteen  are  obliged  to 
attend  such  schools,  unless  they  re- 
ceive equivalent  Instruction  outside 
of  them,  as  provided  by  c  44  If  1,  2: 
Rev.  L.  c  112  fi  72,  providing  that 
street  raUroad  companies  shall  trans- 
port pupils  of  the  "public  schools" 
at  half  fare,  while  traveling  to  and 
from  the  schoolhouses  In  which  they 
attend  school,  referred  to  those 
schools  mentioned  in  c  42  SI  1,  2, 
which  are  a  part  of  the  system  of 
compulsory  education  for  children, 
and  did  not  include  other  schools 
maintained  at  public  expense,  such  as 
Industrial  schools,  nautical  schools, 
evening  schools,  etc.,  authorized  by 
SS  10.  11,  12,  15,  16.  Com.  v.  Con- 
necticut Valley  St.  R.  Co.,  196  Mass. 
309,  82  NE  19. 

[cl  "Prlvate.'^Where  a  statute 
requiring  street  railroads  to  trans- 
port "pupils  of  the  public  schools" 
at  half  rates  is  amended  by  the  In- 
sertion of  the  words  "or  private" 
after  the  word  "public,"  the  word 
"private,"  as  so  used.  Includes  only 
such  schools  as  are  ejusdem  generis 
with  the  public  schools  previously 
mentioned,  namely,  in  which  instruc- 
tion Is  permitted  to  take  the  place  of 
the  compulsory  instruction  required 
In  the  public  schools,  and  hence  does 
not  Include  education  In  a  private 
business  college.  Com.  v.  Connecti- 
cut Valley  St.  R.  Co.,  196  Mass.  309, 
82  NE  19. 

91.  Oklahoma  R.  Co.  v.  St. 
Joseph's  Parochial  School,  S3  Okl. 
755,  127  P  1087. 

98.'  U.  fi. — Lake  Shore,  etc,  R,  Co. 
V.  Smith.  173  D.  S.  684,  19  SCt  666. 
43  L.  ed.  868  trev  114  Mich.  460,  72 
NW  3281. 

La. — State  v.  Bonnoval,  128  La. 
902,  65  S  669,  AnnCasl912C  837  and 
note, 

Mass. — Atty.-Gen.  v.  Boston,  etc., 
R  Co.,  160  Mass.  62,  35  NE  252,  22 
LRA  112. 

N.  Y. — Beardsley  v.  New  York,  etc., 
R.  Co.,  162  N.  T.  280,  66  NE  488  [rev 
15  App.  Div.  251,  44  NYS  1751. 

N.  D. — State  V.  Great  Northern  R. 
Co.,  17  N.  D.  370.  116  NW  89. 

Va. — Com.  V.  Atlantic  Coast  Line 
R.  Co.,  106  Va.  61,  55  SE  572.  117  Am 
SR  983,  7  LRANS  1086  and  note,  9 
AnnCas  1124. 

See  generally  Constitutional  Law 
[8  Cyc  1066,  11161. 

[a]  ParUonlar  statutes. — <1)  Mich. 
Pub.  Acts  (1891)  No.  90,  requiring 
railroad  companies  in  the  state  to 
keep  for  sale  one-thousand  mile 
tickets  at  specified  rates,  which  are 
less  than  the  regular  rate,  to  be 
used  in  the  name  of  the  purchaser, 
his  wife  and  children,  and  valid  for 
two  years,  is  not  legislation  for  the 
convenience  of  the  public,  so  as  to 
be  validated  on  that  ground.  Lake 
Shore,  etc..  R,  Co.  v.  Smith,  173  U.  S. 
681,  19  SCt  565,  43  L.  ed.  858  [rev 
114  Mich.  4G0.  72  NW  328].  <2)  N. 
Y.  L.  (1893)  c  1027  {  1.  requiring 
railroad  companies  to  sell  one-thou- 
sand mile  mileage  tickets  at  a  re- 
duced rate,  is  not  a  valid  exercise 
of  the  right  of  the  state  to  fix  maxi- 
mum rates  for  transportation,  but  an 
arbitrary  enactment  in  favor  of  those 
able  or  willing  to  purchase  the  re- 
duced rate  ticket,  and  Is  void  as  not 
within  the  police  power  of  the  state. 
Beardsley  v.  New  York,  etc..  R.  Co., 
162  N.  T.  280,  66  NE  488   [rev  16 


App.  Div.  261,  44  NYS  1751.  (S> 
Mass.  St.  (1892)  c  889.  requiring  a 
railroad  company  to  sell  one-tbon- 
sand-mlle  passenger  tickets  for 
twenty  dollars,  to  redeem  such 
tickets  on  presentation  by  any  other 
company,  and  to  accept  for  fare  over 
Its  lines  all  such  tickets  issued  by 
any  railroad  company  operating 
within  the  state,  is  unconstitutional, 
as  authorizing  one  railroad  to  deter- 
mine the  condltloas  on  which  another 
railroad  must  carry  passengers,  and 
aa  compelling  one  railroad  to  carry 
passengers  on  the  credit  of  another, 
thus  appropriating  Individual  prop- 
erty to  tha  public  use  without  the 
owner's  consent.  Atty.-Gen.  v.  Bos- 
ton, etc..  R.  Co.,  160  Mass.  62,  35  NE 
262,  22  LRA  112. 

93.  Parish  v.  XTlster,  etc.  R.  Co., 
192  N.  T.  353,  85  NE  163;  Minor  v. 
Erie  R.  Co.,  171  N.  Y.  566.  64  NE  464 
taff  73  App.  Div.  621,  76  NYS  513. 
and  app  dism  199  IT.  S.  613  mem,  26 
SCt  74r  60  L.  ed.  333]. 

[a]  VewTork  L.  (1895)  c  1027.  as 
amended  by  L.  (1896)  c  835,  L. 
(1897)  c  4S4,  and  L.  (1898)  c  677. 
making  such  a  provision,  was  uncon- 
stitutional and  Inoperative  as  to  cor- 
porations formed  prior  to  the  enact- 
ment, but  constitutional  as  to  corpo- 
rations  organized  subsequent  thereto. 
Parish  v.  Ulster,  etc.,  R.  Co..  192  N. 
Y.  853.  85  NE  153  [rev  113  App.  Div. 
894  mem,  98  NYS  1109  mem]. 

94.  Lake  Shore,  etc.,  R.  Co.  v. 
Smith,  173  U.  S.  684.  19  SCt  566,  48 
L.  ed.  868  [rev  114  Mich.  460,  72  NW 
828]. 

[a]  "The  power  of  the  leglslatnre 
to  nuutt  general  laws  regarding  a 
company  and  its  affairs  does  not  In- 
clude the  power  to  compel  it  to  make 
an  exception  in  favor  of  some  par- 
ticular class  in  the  community  and  to 
carry  the  members  of  that  class  at 
a  less  sum  than  It  has  the  right  to 
charge  for  those  who  are  not  for- 
tunate enough  to  be  members 
thereof.  This  is  not  reasonable  regu- 
lation. We  do  not  deny  the  right  of 
the  legislature  to  make  all  proper 
rules  and  regulations  for  the  general 
conduct  of  the  affairs  of  the  com- 
pany, relating  to  the  running  of 
trains,  the  keeping  of  ticket  offices 
opon  and  provldine  for  the  proper 
accommodation  of  the  public."  Lake 
Shore,  etc.,  R.  Co.  v.  Smith,  173  U.  S. 
684,  692.  19  SCt  665.  43  L.  ed.  858 
[rev  114  Mich.  460.  72  NW  328]. 

[b]  ninstratioii. — The  provision 
in  the  act  of  the  legislature  of  Mich- 
igan No.  90,  of  the  year  1891.  amend- 
ing the  General  Railroad  Law.  that 
one-thousand-mile  tickets  shall  be 
kept  for  sale  at  the  principal  ticket 
offices  of  all  railroad  companies  in 
this  state  or  carrying  on  business 
partly  within  and  partly  without  the 
limits  of  the  state,  at  a  price  not 
exceeding  twenty  dollars  In  the  lower 
peninsula  and  twenty-five  dollars  in 
the  upper  peninsula,  that  such  one- 
thousand-mile  tickets  may  be  made 
nontransferable,  but  whenever  re- 
quired by  the  purchaser  they  shall 
be  Issued  in  the  names  of  the  pur- 
chaser, his  wife  and  children,  desig- 
nating the  name  of  each  on  such 
ticket,  and  in  case  that  such  ticket  Is 
presented  by  anyone  other  than  the 
person  or  person.s  named  thereon,  the 
conductor  may  take  It  up  and  collect 
fare  and  thereupon  such  one-thou- 
sand-mile ticket  shall  be  forfeited  to 
the  railroad  company,  and  that  each 
one-thousand-mll^^l^^  O'^^  ^ 
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to  increase  the  maximum  mileage  book  rates,^"  and 
its  power  to  fix  such  maximam  in  excess  of  the  maxi- 
mum fixed  by  the  Railroad  Law  is  not  a£Eected  by  a 
provision  in  the  Public  Service  Commission  Law 
empowerii^  the  commission  to  fix  maximum  rates 
generally,  notwithstanding  a  higher  rate,  fare,  or 
charge  was  theretofore  authorized  by  the  statute." 

Penalty.  Under  some  statutes  a  railroad  com- 
pany is  liable  to  a  penalty  for  a  refusal  to  sell  a 
mileage  ticket,  or  to  accept  it  for  transportation 
when  issued and  any  conditions  as  to  the  exercise 
of  the  right  of  issuance  of  the  mileage  book  or  of  its 
acceptance  for  transportation  not  warranted  by  the 
terms  of  the  statute  are  not  enforceable  by  the  car- 
rier, and  a  noncompliance  by  the  passenger  there- 


with constitutes  no  defense  to  an  action  tQ  recover 
a  penalty  for  a  violation  of  the  statute.^"  But  where 
a  demand  is  made  for  a  mileage  book,  as  provided 
for  by  a  statute  which  has  been  superseded  by  a 
later  statute,  a  railroad  company  may,  without  sub- 
jecting itself  to  a  penalty,  refuse  to  issue  it." 

1089]  c.  Unnicipal  Begulatiou  of  Street  Bail- 
road  Fares — (1)  In  General.*  Subject  to  constitu- 
tional limitations  already  discussed/  and  except 
where  such  power  is  given  by  statute  to  a  com- 
mission exclusively,'  a  municipality,  under  express 
or  implied  delegated  power  from  the  legislature,  may 
regulate  the  rates  of  passenger  fares  to  be  chained 
by  street  railroad  companies  within  its  jurisdiction.* 
Such  power  is  not  subject  to  judicial  control  unless 


▼alld  for  two  years  only  after  date 
of  purchase,  and  In  case  It  Is  not 
wholly  used  within  the  time,  the 
company  Issulntr  the  same  shall  re- 
deem the  unused  portion  thereof.  If 

S resented  by  the  purchaser  for  re- 
emption  within  Oifrty  days  after 
the  expiration  of  such  time,  and  shall 
on  such  redemption  be  entitled  to 
charre  three  cents  per  mile  for  the 
portion  thereof  used,  is  a  violation  at 
that  part  of  the  constltiitlon  of  the 
United  States  which  forbids  the  tak- 
ing of  property  without  due  process 
of  law,  ana  which  requires  the  equal 
protection  of  the  laws.  Z^ke  Shore, 
etc.,  R.  Co.  T.  Smith.  173  U.  S.  684, 
19  set  665.  43  L.  ed.  8B8  [rev  114 
Mich.  460,  7^  NW  8283. 

96.  Peo.  V.  Public  service  Commn., 
171  App.  Civ.  607,  1B6  NTS  lOQK. 

[al  n  JTew  York  under  provision 
of  Public  Service  Commissions  Law 
1  49  as  amended  In  1910,  and  by  L. 
(1911)  C  E46,  empowering  the  fixing 
of  maximum  rates  for  reduced  fares, 
and  S  33  subd  4.  excluding:  such  pro- 
vision from  limitation  by  any  law, 
the  public  service  commission  has 
power  to  increase  maximum  mlleagre 
book  rates  over  the  two-cent  maxi- 
mum prescribed  by  Railroad  Law 
i  60.  Peo,  v.  Public  Service  Commn., 
156  NTS  1065. 

Power  of  oonunisslott  r'^^'^^T  see 
supra  I  1082. 

S6.  Peo.  v.  Public  Service  Commn., 
171  App.  Dlv.  607.  1B6  NYS  1065. 

97.  Watson  v.  New  York.  etc..  R. 
Co..  24  Misc.  628,  54  NYS  201.  But 
see  Beardsley  v.  New  York,  etc.,  R. 
Co..  162  N.  T.  230,  56  NE  488  [rev 

16  App.  Dlv.   251.   44  NYS  176  (aft 

17  Misc.  256.  40  NYS  1077)]  (hold- 
ins  that  such  a  statute  la  void  as  not 
being  within  the  police  power  of  the 
state). 

[a]  The  object  of  statutes  of  this 
character  la  to  provide.  In  addition  to 
legal  damages,  a  proper  and  sufhclent 
punishment  for  any  railroad  company 
which  might  refuse  to  comply  with 
them.  Watson  v.  New  York,  etc.,  R. 
Co.,  24  Misc.  G28,  54  NYS  201. 

r_b]  One  reoovexy  by  same  party. 
— The  statute  does  not  author- 
Ixe  the  recovery  for  more  than  one 
refusal  to  the  same  party  before  suit 
is  brought.  Watson  v.  New  York, 
etc..  R.  Co..  24  Misc.  628.  54  NYS  201. 

[c1  Vtaerc  the  complaint  in  an  ac- 
tion to  recover  the  penalty  alleges 
that  defendant  was  and  still  is  a 
domestic  railroad  corporation,  and 
there  is  no  contention  that  defendant 
is  not  within  the  purview  of  the 
statute  relating  to  mileage  books,  the 
court  must  assume  that  the  statute 
applies.  Horton  v,  Erie  R,  Co.,  66 
App.  Div.  587,  72  NTS  1018.  10  NT 
AnnCaa  321. 

98.  Trolan  v.  New  York  Cent., 
etc.,  R.  Co..  31  App.  Dlv.  320,  52  NTS 
267 ;  Corcoran  v.  New  York  Cent., 
etc.,  R.  Co.,  25  App.  Dlv.  479,  49  NYS 
701  [aff  164  N.  Y.  587  mem,  58  NE 
1086  mem] ;  Watson  v.  New  York, 
etc.,  R.  Co.,  24  Misc.  628,  54  NYS  201. 

[a]  lUnatraUons.— (1)  Under  N. 
Y.  L..  (1896)  c  825  f  1,  providing  that 
railroads  shall  issue  mileage  Dooks 
entitling  the  holder,  "upon  comply- 


ing with  the  conditions  thereof,"  to 
travel  one  thousand  miles,  that  such 
mileage  books  shall  be  Issued  imme- 
diately on  application,  that  the  holder 
or  any  member  of  his  family,  etc.,  is 
entitled  to  use  such  book,  and  that 
any  railroad  refusing  to  Issue  mile- 
age books  shall  forfeit  fifty  dollars 
to  the  party  refused,  a  refusal  to 
issue  a  book,  because  the  applicant 
therefor  declined  to  give  the  names 
of  the  members  of  his  family  and 
to  sign  a  contract,  waa  a  violatlon  of 
the  statute.  Trolan  v.  New  York 
Cent.,  etc.,  R.  Co.,  31  App.  Dlv.  320, 
52  NYS  267.  (2)  L.  (1896)  c  1027, 
requiring  railroad  companies  to  Issue 
one-thousand-mlle  mileage  books,  at 
two  cents  a  mile,  and  declaring  a 
forfeiture  of  fifty  dollars  to  the  per- 
son to  whom  a  railroad  comwiny 
"shall  refuse  to  Issue  a  mileage  book 
as  provided  by  this  section,  or.  In 
violation  thereof,  to  accept  auch 
mileage  book  for  transportation," 
does  not  authorise  the  company,  as 
a  condition  to  an  Issue  of  mileage  and 
transportation  thereon,  to  require  a 
contract  that  It  shall  be  good  for 
passage  only  when  presented  with  a 
passage  ticket  received  In  exchange 
for  coupons  detached  from  the  book. 
Corcoran  v.  New  York  Cent.,  etc.,  R. 
Co..  25  App.  Div.  479,  49  NYS  701 
[aff  164  N.  Y.  S87  mem,  68  NE  1086 
mem].  (3)  A  railroad  company  can- 
not require  as  a  condition  to  the  Is- 
suance of  the  book  that,  if  presented 
by  one  other  than  the  person  named 
therein,  the  book  shall  be  taken  up; 
under  euch  a  regulation.  If  the  book 
should  be  lost  without  the  holder's 
fault,  or  stolen,  and  should  be  pre- 
sented for  use  by  a  wrongdoer,  the 
holder  would  absolutely  and  unqual- 
ifiedly lose  all  his  rights  therein. 
Watson  v.  New  York,  etc.,  R,  Co..  24 
Misc.  628,  G4  NYS  201. 

99.  Watson  v.  New  York,  etc.,  R. 
Co.,  24  Misc.  628.  54  NYS  201. 

1.  Statutory  and  mnnlolpal  rero- 
latlons  of  street  railroads  generally 
see  Municipal  Corporations  [28  Cyc 
7271:  Street  Railroads  [36  Cyo  1450]. 

2.  See  sunra  I  1083. 

3.  Portland  R.,  etc.,  Co.  v.  Port- 
land. 210  Fed.  667. 

[a]  ninstratlona. — Oregon  having 
passed  a  public  utility  law  giving  to 
the  railroad  commission  exclusive 
authority  to  regulate  rates  charged 
by  public  utilities,  such  act  deprived 
the  city  of  Portland  of  power  to  pass 
an  ordinance  requiring  street  rail- 
road companies  In  such  city  to  sell 
six  tickets  for  twenty-five  cents. 
Portland  R.,  etc.,  Co.  v.  Portland,  210 
Fed.  667. 

4.  U.  S.— Detroit  v.  Detroit  Citi- 
zens' St.  R.  Co.,  184  U.  S,  368,  22  SCt 
410.  46  L.  ed.  592. 

111. — Chicago  Union  Tract.  Co.  v. 
Chicago.  199  111.  484.  65  NE  451.  69 
I^RA  631:  Peo.  V.  Suburban  R.  Co., 
178  111.  594,  53  NE  349.  49  LRA  650. 

Ind. — Indiana  R.  Co.  v.  Hoffman, 
161  Ind.  593.  69  NE  S99. 

La. — Forman  v.  New  Orleans,  etc, 
R.  Co.,  40  La.  Ann.  446,  4  S  246. 

Mich.— Detroit  v.  Detroit  United 
R.  Co.,  173  Mich.  314.  139  NW  66: 
Detroit  V.  Detroit  United  R.  Co.,  172 


Mich.  186,  187  NW  646:  Peo.  v.  De- 
troit United  R.  Co.,  162  Mich.  460, 
126  NW  700.  127  NW  748.  139  Am 
SR  682;  KIssane  v.  Detroit,  etc,  R. 
Co..  121  Mich.  17B.  79  NW  1104. 

Nebr, — Sternberg  v.  State.  86  Nebr, 
307.  64  NW  558,  19  LRA  670. 

N.  J, — Reed  V.  Trenton,  80  N,  J. 
Bq.  £08.  86  A  270. 

N.  T.— Peo.  V.  Barnard,  110  N.  T. 
S48,  18  NE  8S4  [rev  48  Hun  57]. 

Pa. — Reading  v.  United  Tract,  Co., 
232  Pa.  802,  81  A  304:  Aahworth  t. 
Plttsburs  R  Co..  44  Pa.  Super.  826 

5 rev  on  other  grounds  281  Pa.  S39, 
0  A  S811. 
R.  I.— Adams  V.  Union  R.  Co.,  21 
R.  t.  134.  42  A  516,  44  LRA  278. 

Va. — Virginia   Pass.,   etc.,  Co. 
Com.,  108  Va.  644,  49  SB  99S. 

Wash.— SUte  v.  Seattle,  64  Wash. 
167.  116  P  638. 

[a]  SeAoeed  zate  to  woiMaff- 
men;  eztenalon  of  Ua: — Where  an 
ordinance  was  passed  providing  that 
a  street  railroad  company  should 
furnish  worklngmen's  tickets  at  a 
reduced  rate,  good  over  any  of  its 
lines  In  the  city,  which  ordinance 
was  accepted  by  the  railroad,  and 
the  same  ordinance  gave  the  railroad 
a  right  to  extend  its  tracks  to  the 
easterly  limits  of  the  city,  and  sub- 
sequently the  railroad  franchise  was 
assigned  to  a  united  company  which 
thereafter  purchased  a  suburban  line 
wholly  without  the  limits  of  the 
city,  and  the  city  then  extended  its 
limits  to  cover  a  portion  of  the  ter- 
ritory In  which  the  purchased  rail- 
road was.  since  there  were  two 
methods  of  extending  a  street  rail- 
road, one  by  construction  and  the 
other  by  purchase,  the  purchase  of 
the  suburban  railroad  by  the  united 
company  was  an  "extension,"  and 
the  company  was  bound  by  the  ordi- 
nance, regardless  of  the  franchise 
of  the  suburban  railroad,  and  the 
ordinance  also  covered  future  exten- 
sions of  the  city  limits,  since  it  was 
reasonably  In  the  contemplation  of 
the  original  parties  that  the  limits 
would  be  extended,  and  the  company 
was  bound  to  give  such  reduced 
fares  on  its  purchased  line.  Peo.  v. 
Detroit  United  R.  Co..  162  Mich.  460. 
125  NW  700,  127  NW  748.  139  Am 
SR  582. 

[b]  Dlscontlnnlntr  •!>  tickets  for 
a  qaaxter. — (1)  An  ordinance  provid- 
ing that  "the  rate  of  fare  shall  not 
exceed  five  (5)  cents  for  a  single 
fare,  or  six  tickets  for  twenty-five 
(25)  cents,"  does  not  prevent  the 
railroad  company  from  discon- 
tinuing the  sale  of  strip  trol- 
ley tickets  at  the  rate  of  six  for  a 
quarter  on  all  its  lines.  Reading  v. 
United  Tract.  Co..  232  Pa.  308.  306,  81 
A  304.  (2)  But  on  a  subsequent  ap- 
peal of  this  case  It  was  held  that, 
where  an  ordinance  is  passed  grant- 
ing a  street  railroad  company  terms 
for  an  extension  and  providing  that 
the  rate  of  fare  shall  not  exceed  five 
cents  per  single  fare,  or  six  tickets 
for  twenty-five  cents,  such  being  the 
rate  of  fare  before  the  passage  of 
the  ordinance,  neither  the  railroad 
company  nor  another  company  to 
which    It  has  leased  Its  lines  can 


For  Utw  OMM,  a*Ttiopm«ata  and  okuffaa  in  the  law  sse  cumulative  Atmotatloni,  Mune  title,  pave  an4  note  numt>er. 
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it  is  unlawfiilly  or  arbitrarify  exercised,"  and  the 
questioa  whether  a  provision  in  the  franchise 
granted  a  street  railroad  company  by  a  city,  which 
fixes  the  maximum  fares,  is  valid  is  one  for  the 
courts  and  not  for  the  railroad  or  public  service 
commi^ion.'  But  in  the  absence  of  legislative  au- 
thority a  municipality  cannot  interfere  with  a  street 
railroad  company  in  the  regulation  of  its  rates  of 
fare  under  express  statutory  authority  so  long  as 
it  aeto  in  good  faitfa.^  The  important  question  in 
this  oonneetion  is  whether  in  a  given  case  such 

Sower  has  in  f afit  be«n  gnmted ;  the  authfnit;;^  must 
e  eontained  in  express  terms  or  must  arise  by 
necessary  implication  from  the  language  used  in  the 
l^slative  act,  or  it  does  not  exist.*  Thus  power 
given  a  municipality  to  grant  franchises  for  the 
use  of  its  streets  may  impliedly  confer  power  to 
fix  therein,  as  a  condition  of  the  grant,  the  rates 
of  fare  whieh  it  may  be  lawful  for  the  grantee  to 
charge  and  collect;*  but  it  does  not  anthorize  it  to 


barter  or  contract  away  the  governmental  power  of 
thereafter  changing  such  rates  if  the  altered  condi- 
tions BO  require.^"  The  rate  of  fare  to  be  chaiged 
by  a  street  railroad  company  between  points  in  the 
municipality  and  outside  points  is  a  matter  of  such 
municipal  and  public  interest  that  the  municipal 
authorities  may  bargain  with  reference  thereto  or 
make  a  certain  rate  a  condition  of  a  grant  by 
them." 

"Approral"  of  mnnicipalit?.  A  provision  in  the 
act  incorporating  a  street  railroad  company  that 
makes  the  rates  of  fare  "subject  to  the  approral 
of  the  mayor  and  city  council"  confers  no  power 
on  the  city  to  fix  rates  originally/^  and  even  ^ough 
power  to  fix  rates  could  thus  be  conferred,  it  is  ex- 
hausted by  the  passage  of  an  ordinance  under  which 
the  road  is  oonstmoted  and  itiMimmn  rates  pre- 
scribed.^' 

Power  concerning  public  order  and  enumerated 
vehicles.  It  has  been  held  that  a  grant  of  authority 


abolish  the  sals  of  six  tickets  for 
twentjr-flve  cents  from  points  on  the 
two  lines  for  which  the  extension 
waa  allowed  by  the  city.  Reading  v. 
United  Tract.  Co.,  236  Pa,  197.  84  Al66. 

[c]  Van  beyoBd  tozmuinji. — ( 1 ) 
A  municipality  may  require  as  a 
condition  precedent  that  the  pur- 
chaser of  a  street  railroad  francnise 
shall  transport  passengers  for  -one 
fare  to  and  from  points  beyond  one 
of  the  termini  of  uie  proposed  route 
over  the  line  of  other  companies. 
Peo,  V.  Barnard,  110  N.  T.  S48,  18  NE 
354  [rev  48  Hun  57].  (2)  But. 
where  a  traction  company  contracted 
with  a  city  by  acceptance  of  an  ordt- 
luince  granting  permission  to  main- 
tain its  railroad,  conditioned  that 
specified  rates  of  fare  should  be 
charged,  and  no  words  were  used  In- 
dicating that  the  parties  were  con- 
tracting for  any  other  corporation, 
its  obligation  was  to  carry  passen- 
gers for  the  stipulated  fares  only 
over  Its  own  lines.  Reed  v.  Trenton, 
80  N.  J.  Bq.  B03,  8K  A  270. 

[d]  SsliMaaent  extension  of  olty 
Umlta^^d)  A  franchise  to  operate  a 
system  of  street  railroads  in  a  city 
which  provides  that  the  fare  shall 
not  exceed  five  cents  between  points 
within  the  city  limits,  although  a 
transfer  shall  be  necessary,  is  ap- 
plicable to  territory  subsequently 
annexed  to  the  city,  and  passengers 
within  the  territory  annexed  must  be 
carried  for  five  cents,  Indiana  R, 
Co.  V.  Hoffman.  161  Ind,  693.  69  NE 
339;  State  v.  Seattle,  etc.,  R.  Co.,  64 
Wash.  167,  116  P  638;  Peterson  v. 
Tacoma  R.,  etc.,  Co..  60  Wash.  406, 
111  P  338,  140  AmSR  936.  (2)  An 
ordinance  accepted  by  a  street  rail- 
road company  providing  that  at  cer- 
tain hours  during  the  day  the  com- 
pany should  charge  certain  fares 
over  its  lines  within  the  city  must 
be  construed  strictly  against  the 
company,  and  therefore  has  equal 
effect  In  territory  subsequently  an- 
nexed to  the  city.  Peo.  v.  Detroit 
United  R.  Co.,  162  Mich.  460.  125  NW 
TOO.  127  NW  748.  139  AmSR  582. 

[e]  Extra  fares. — ^A  resolution 
adopted  by  a  city  council  pending  a 
dispute  with  a  street  railroad  com- 
pany as  to  its  franchise  rights  with 
respect  to  fares,  etc.,  on  certain 
streets,  which  permitted  the  com- 
pany to  continue  operations  from 
time  to  time  "under  the  same  terms 
and  conditions  now  prevailing  in  the 
city  of  Detroit,  whether  due  to  con- 
tract agreement  or  not,"  althout;h 
made  wnen  the  city  knew  that  the 
company  was  collecting  extra  fares 
on  certain  lines  which  were  without 
the  city  limits  when  the  franchises 
for  such  lines,  which  authorized  ex- 
tra fares,  were  granted,  did  not  rec- 
ognlxe  the  company's  right  to  charge 
extra  fares  on  such  lines,  the  word 
"prsvalUng"  having  no  technical 
meaning  and.  as  used,  signifying  that 
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which  is  common,  in  operation,  or 
prevalent,  while  the  words  "terms" 
and  "conditions"  mean  the  proposi- 
tions and  limitations  which  comprise 
the  agreement  and  govern  the  par- 
ties, defining  their  obligations,  and, 
as  applied  to  an  ordinance  giving  a 
franchise,  signifying  the  boundary, 
limit,  or  extent  of  the  grant.  De- 
troit V.  Detroit  United  R.  Co.,  173 
Mtch.  314,  320.  139  NW  66. 

6.  Forman  v.  New  Orleans,  stc. 
R.  Co..  40  L.a.  Ann.  446,  4  S  246. 

e.  Barre  v.  Barre,  etc..  Power, 
etc..  Co.,  88  Vt.  804,  92  A  287. 

7.  Wellealey  v.  Boston,  etc.,  St. 
R.  Co.,  188  Mass.  260,  74  NE  3SS; 
Keefe  v.  Lexington,  etc.,  St,  R.  Co., 
185  Mass.  183.  70  NE  37;  Cambridge 
V.  Cambridge  R.  Co.,  10  Allen  (Mass.) 
60. 

S.  Old  Colony  Trust  Co.  v.  At- 
lanta, 83  Fed.  39  [aft  88  Fed.  869,  32 
CCA1251_;  Pittsburg  v.  Pittsburg  R. 
Co.,  47  Pa.  Super.  476. 

[a]  niostrntlon. — A  validating 
act,  providing  that  the  companies 
whose  charters  were  thus  legalized 
should  be  subject  to  such  municipal 
regulations  "as  are  other  railroads 
and  street  railroad  companies  Incor- 
porated by  separate  act  or  acts  by 
the  law  of  this  state,"  does  not,  bo- 
cause  the  charter  of  one  of  such 
street  railroad  companies  contained 
a  provision  authorizing  the  city 
within  which  it  was  located  to  fix 
rates,  itself  confer  authority  to  fix 
rates.  Old  Colony  Trust  Co.  v.  At- 
lanta, 83  Fed.  39,  43  [aK  88  Fed.  869, 
32  CCA  125]. 

rb]    Orfllnanoe  without  utliorltr 
▼old*— An  ordinance  of  a  city  aim 
Ing  to  regulate  the  rates  of  trans- 

fortatlon  and  the  Issuance  of  trans- 
ers  of  a  street  railroad  is  void 
without  express  statutory  authority, 
Pittsburgh  R.  Co.  v.  Alexander,  20 
Pa.  Dlsr.  413. 

9.  Portland  R.,  etc.,  Co.  v.  Port- 
land. 201  Fed.  119. 

10.  Portland  R..  etc,  Co.  v.  Port- 
land, 201  Fed.  119. 

11.  111. — Peo.  v.  Suburban  R.  Co., 
178  III.  594,  53  NE  349.  49  LRA  6S0. 

Mass. — westwood  v.  Dedham,  etc., 
St.  R.  Co..  209  Mass.  213,  96  NE  81. 

Mich. — Detroit  v.  Detroit  United 
R.  Co.,  173  Mich.  314,  139  NW  66; 
Ross  Tp.  v.  Michigan  United  R.  Co., 
165  Mich.  28,  130  NW  358,  AnnCas 
1912C  885:  Coy  v.  Detroit,  etc.,  R. 
Co,.  125  Mich.  616,  86  NW  6;  Rice  v. 
Detroit,  etc.,  R.  Co.,  122  Mich.  677. 
81  NW  927.  48  LRA  84;  Klssane  v. 
Detroit,  etc.,  R.  Co.,  121  Mich.  176. 
79  NW  J101, 

N.  Y. — Public  Service  Commn.  v. 
Westchester  St.  R.  Co..  206  N.  T.  209, 
99  NE  536. 

Va. — Virginia  Passenger,  etc.,  Co. 
V.  Com.,  103  Va.  644,  4f  SE  996. 

Wis. — Manitowoc  v.  Manitowoc, 
etc..  Tract.  Co..  146  Wis.  13.  129  NW 
926.  140  AmSR  1056. 


[a]  AppllMtloni  of  rule, — (1)  A 

street  railroad  operating  Its  line 
through  a  village  under  a  franchise 
from  such  village,  which  provides 
for  a  certain  rate  of  fare  per  mile 
between  certain  points,  is  bound  hy 
such  rate,  even  though  the  points 
speclfled  are  beyond  the  limits  of  the 
village.  Vlning  v.  Detroit,  etc.,  R. 
Co.,  188  Mich.  689,  96  NW  642.  (2) 
Where  the  selectmen  of  a  town  on 
granting  a  street  railroad  location 
inserted  a  provision  fixing  the  maxi- 
mum fare  to  be  charged  within  a  lo- 
cality covering  three  towns,  such 
provision  was  a  valid  exercise  of 
power  granted  by  Pub.  St.  (1882)  c 
113,  and  was  not  affected  by  St. 
(1898)  c  678,  withdrawing  such 
power  from  local  boards,  adopted 
within  less  than  a  month  after  the 
location  became  effective.  West- 
wood  V.  Dedham,  etc.,  St.  R,  Co.,  209 
Mass.  213.  96  NE  81.  (3)  Where  the 
ordinance  granting  a  franchise  to  a 
street  railroad  company  provided 
that  it  should  sell  haif-fare  tickets 
between  certain  hours  and  give 
transfers  at  points  where  one  line 
Intersected  with  another,  and  the 
company  owned  a  line  which  ex- 
tended from  Its  point  of  Intersection 
with  another  line  to  the  city  limits, 
beyond  which  it  was  owned  by  a  dif- 
ferent corporation,  whloh,  however, 
ran  Its  cars  with  the  same  oper- 
atives into  the  city  and  to  the  point 
of  intersection,  this  line  was  an  In- 
tersecting line  to  which  the  provi- 
sions as  to  half-fars  tickets  and 
transfers  applied.  Virginia  Passen- 
ger, etc..  Co.  V.  Com..  103  Va.  «44.  49 
SB  996.  (4)  Under  Wis.  St.  (1898) 
S  1863,  as  amended  by  L.  (1901)  c 
42S,  authorizing  an  Interurban  rail- 
road company  to  use  the  streets  of  a 
city,  provided  its  consent  is  ob- 
tained, and  providing  that  such  con- 
sent may  be  given  on  such  terms  as 
the  common  council  may  prescribe, 
the  city  has  the  power  to  refuse 
consent  and  so  can  Impose  as  a  con- 
dition to  consent  that  the  railroad 
company's  fare  between  the  cities 
shall  not  exceed  ten  cents,  Mani- 
towoc V,  Manitowoc,  etc.  Tract.  Co., 
146  Wis.  13,  189  NW  925,  140  AmSR 
1056. 

[b]  Oondltloual  ftuoUss. — Where 
the  granting  of  a  franchise  by  a 
municipality  is  on  condition  that  a 
flve-cent  fare  shall  be  charged  be- 
tween points  therein  and  outside 
points,  the  acceptance  of  the  fran- 
chise by  the  company  and  Its  agree- 
ment to  observe  the  conditions,  regu- 
lations, and  restrictions  thereof  make 
a  valid  contract.  Public  Service 
Commn.  v.  Westchester  St.  R.  Co., 
206  N,  T.  209,  99  NE  686. 

IS.  Old  Colony  Trust  Ca  v.  At- 
lanta, 83  Fed,  39,  42  [aff  88  Fed.  869, 
32  CCA  125]. 

18.   Old  Colony  Trust  .Co.  v.  At- 
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in  a  municipal  charter  to  pass  ordinances  for  the 
order  and  good  government  of  the  city,  and  con- 
cerning *  *  carriages,  wagons,  carts,  drays, ' '  etc., 
neither  by  the  general  terms  employed,  nor  by  the 
special  reference  to  vehicles,  authorizes  an  enact- 
ment fixing  rates  of  fare  to  be  charged  by  a  street 
railroad  company,^*  although  there  is  authority  to 
the  contrary.  ' 

Power  to  fix  rates  in  grant  of  francMse.  Some 
statntes  confer  power  on  municipalities  to  deter- 
mine the  conditions  of  the  grant  of  a  street  raU- 
road  franchise  at  the  time  it  is  made,  including 
fixing  the  rates  of  fare  to  be  chaiscd,  but  no  power 
thereafter  to  prescribe  rates  of  faro;  accordingly, 
when  the  grant  itself  fixes  the  rate,  a  reserved  right 
of  regnlation  does  not  authorize  a  subsequent  modi- 
fication or  change  during  the  life  of  the  grant,** 
unless  such  modification  or  change  is  made  with  the 
ransent  of  both  parties  for  a  sufficient  considera- 
tion.^^ Thus  where  a  municipality  authorizes  a 
street  railroad  company  to  chai^  a  specified  rate 
of  fare  for  a  given  period,  it  cannot  require  the 
company  to  reduce  such  rate  during  the  period 


specified,*'  nor  can  the  company  durit^  the  con- 
tinuance of  such  contract  increase  the  rate  of  fare," 
since  by  operating  its  lines  in  accordance  with  such 
regulation  it  assumes^  contractual  obligations  with 
respect  thereto,^  But  the  acceptance  of  a  franchise 
does  not  validate  conditions  as  to  fares  which  the 
municipality  could  not  legally  impose. ^"^ 

Where  flzing  of  rates  matter  of  contract  by  legia- 
latire  command.  Where  the  fixing  of  rates  of  fare 
is  made  a  matter  of  i^eement  between  the  munici- 
pality and  the  company  by  the  express  command  of 
the  legislature,  and  is  not  an  exercise  of  a  govern- 
mental function  of  a  legislative  character  by  the 
municipality  under  a  delegated  power,  a  2>ositiTe 
agreement  as  to  rates  suspends  the  power  of  the 
municipality  during  the  time  that  may  be  specified, 
notwithstanding  the  right  to  prescribe  from  time  to 
time  the  rules  and  regulations  for  the  operation  of 
the  road."  An  ordinance  that  provides  that  the 
rate  of  fare  "shall  not  exceed  the  present  fare" 
shows  no  intention  to  diminish  the  amount  of  fare 
collectable,  but  only  to  prevent  a  subsequent 


increase." 


lanta,  63  Fed.  39  [aff  88  Fed.  859,  32 
CCA  1251. 

14.  Old  Colony  Trust  Co.  v.  At- 
lanU.  83  Fed.  89.  41  [aff  88  Fed.  869, 
82  CCA  125];  Pittsburg  v.  Pittaburg 
R.  Co..  47  Pa.  Super.  476. 

[a]  A  nuule^alltr  la  aot  antlioT- 
la*d  to  fix  tbe  rates  ot  fare  lo  be 
charged  by  a  street  railroad  com- 
pany by  provisions  In  the  charter  of 
the  city  authorlilnc  It  to  "pass  all 
by-laws  concermnff  .  .  .  car- 
riages, wagons,  carts,  drays,  etc.," 
and  "every  by-law.  ordinance  and 
regulation  that  It  may  deem  proper 
for  the  peace,  health,  order  or  kooA 
government  of  said  city:*'  nor  is  It 
so  authorised  by  a  proviso  In  a 
street  railroad  company's  charter, 
"that  rates  of  fare  and  freight  upon 
said  railroad  shall  be  subject  to  the 
approval  of  the  mayor  and  city  coun- 
eu,"  or  by  a  reservation  In  an  ordi- 
nance granting  the  use  of  streets  for 
a  street  railroad  that  such  road  shall 
be  "subject  to  all  the  laws  and  ordi- 
nances now  in  force  and  such  as 
may  be  hereafter  made,"  unless  It  is 
cdther  expressly  or  by  necessary  im- 

Iiltcatlon  thereto  authorized  by  some 
aw  of  the  state.  Old  Colony  Trust 
Co.  V.  Atlanta.  83  Fed.  39,  41  Eatff  88 
Fed.  859.  32  CCA  126]. 

IB.  Chicago  Union  Tract.  Co.  v. 
Chicago,  199  111.  484,  6B'  NB  451,  69 
LRA  $X1. 

[a]  In  XUinols  under  1  Starr  & 
C.  Annot.  St.  (2d  ed)  pp  689-715  art 
fill  (City  and  Village  Act  April  10, 
1872),  adopted  by  the  city  of  Chicago 
as  its  charter,  as  well  as  under  for- 
mer charters  (act  Febr.  14.  1861,  and 
act  Febr.  13,  1863),  authorizing  the 
city  to  regulate  and  prescribe  the 
compensation  of  hackmen,  cabmen, 
omnibus  drivers,  and  "all  others  pur- 
suing like  occupations,"  the  city  had 
power  to  enact  Chicago  Rev.  Code 
Si  1723.  1726.  limiting  the  rate  of 
fare  to  be  charged  by  street  railroad 
companies,  In  as  much  as  the  phrase 
"others  pursuing  like  occupations," 
where  construed  ejusdem  generis, 
includes  street  rn-Hroad  companies. 
Chicago  Union  Tract.  Co.  v.  Chicago, 
199  111.  484,  519,  66  NE  451.  59  LRA 
631:  Dean  v.  Chicago  General  R.  Co., 
64  III.  A.  105. 

le.  Cleveland  v.  Cleveland  City 
R.  Co..  194  U.  S.  517,  638,  24  SCt  756, 
764,  48  J.,  ed.  1102,  1109  [aff  94  Fed. 
385];  Detroit  v.  Detroit  Citizens'  St. 
R.  Co.,  184  U.  S.  .168,  22  SCt  410,  46 
L.  ed.  592;  Coy  v.  Detroit,  etc.,  R. 
Co..  125  Mich.  616  85  NW  6;  Adams 
V.  Union  R.  Co.,  21  R,  I.  134.  42  A 
SIS,  44  LRA  273:  Virginia  Passenger, 
etc..  Co.  V.  Com.,  103  vk.  844,  49  SE  99B. 
[a]    Power      not  Implied. — Tbe 


power  of  the  municipality  to  re- 
duce rates  of  fare  cannot  be  Im- 
plied (1)  from  a  provision  in  the 
statute  authorizing  the  establish- 
ment of  such  rates  by  agreement 
that  the  rates  of  fare  agreed  on  shall 
not,  be  increased  without  the  con- 
sent of  the  city  authorities  (Detroit 
v.  Detroit  Cltiaena'  St.  R.  Co.,  181  U. 
S.  368.  22  SCt  410.  46  L.  ed.  B92):  (2) 
nor  from  a  provision  In  an  ordinance 
reserving  to  the  municipality  the 
right  to  prescribe  from  time  to  time 
the  rules  and  regulations  for  the 
running  and  operation  of  the  road 
(Detroit  V.  Detroit  Citizens'  St.  R. 
Co.,  supra). 

[hi  Ootttraot  ma  to  rates  for  bene- 
fit oi  patallo. — (1)  Where  In  grant- 
ing a  street  railroad  franchise  a  con- 
tract is  made  between  the  town  and 
the  company  limiting  the  rate  of 
fare,  such  contract  is  for  the  benefit 
of  the  public,  on  which  passengers 
may  rely  and  for  breach  of  which 
they  may  seek  redress.  Adams  v. 
Union  R.  Co,,  21  R.  L  134.  42  A  515. 
44  LRA  273.  (2)  Where  the  ordi- 
nance of  one  of  several  villages, 
townships,  and  cities,  under  whose 
ordinances  an  electric  railroad  runs, 
entitled  such  railroad  to  charge  at 
the  rate  of  one  and  one-half  cents  a 
mile  for  travel  on  Its  road  between 
any  two  points  thereon,  any  member 
of  the  public,  although  not  a  resident 
of  such  village,  was  entitled  to  ride 
at  such  rate.  Coy  v.  Detroit,  etc.,  R. 
Co..  125  Mich.  616.  86  NW  6. 

[c]  Ahrog*tion  of  aathority. 
— A  grant  of  authority  by  a 
township  to  charge  extra  fares  may 
be  abrogated  by  ordinances  of  a  city 
of  which  the  township  has  berome  a 
part.  Detroit  v.  Detroit  United  R. 
Co..  173  Mich.  314.  139  NW  56. 

17.  Detroit  v,  Detroit  Citizens'  St. 
R.  Co.,  184  U.  S,  36B,  22  SCt  410.  46 
L.  ed.  592;  Cleveland  City  R.  Co.  v. 
Cleveland.  94  Fed.  885  [aff  194  U.  S. 
517.  538.  24  SCt  756,  764,  48  L.  ed. 
1102.  1109];  Clement  v.  Cincinnati.  9 
Oh.  Dec.  (Reprint)  688,  16  ClncLBuI 
355 :  Philadelphia  v.  Philadelphia 
Rapid  Transit  Co.,  228  Pa.  325,  77  A 
501.  21  AnnCas  87. 

[a]  Hew  motive  power  as  oonsld- 
eratlon.— A  municipality  and  a  street 
railroad  company  may  in  good  faith 
enter  into  a  contract  for  the  better 
accommodation  of  the  public  by 
which  in  consideration  of  more  rapid 
transportation  through  a  new  motive 
power  the  municipality  Increases  the 
rate  of  fare  as  authorized  by  the 
original  grant.  Clement  v,  Cincin- 
nati. 9  oil.  Dec.  (Reprint)  688.  16 
ClncLBul  856;  Cincinnati  v.  Cincin- 
nati St.  R.  Co..  2  OhS&CP  ^66.  2  Oh 
NP  Z8R. 


[b]  MscontlTitiiag  sale  of  strto 
tickets.^ — Where  a  street  railroad 
company  contracts  with  the  city  that 
the  existing  rates  of  fare  might  be 
changed  from  time  to  time,  but  only 
with  the  consent  of  both  parties  to 
the  contract,  and  at  the  date  of  the 
contract  the  company  charges  live 
cents  for  a  continuous  ride  and  sells 
tickets  in  strips  at  the  rate  of  six 
for  twenty-five  cents  and  gives  tree 
transfers  at  certain  intersections  on 
either  cash  fares  or  tickets,  the  com- 
pany does  not  violate  the  contract  by 
discontinuing  the  sale  of  strip  tick- 
ets without  the  city's  consent. 
Philadelphia  v.  Philadelphia  Rapid 
Transit  Co.,  228  Pa.  326,  77  A  SOI. 
21  AnnCas  87. 

18.  Hinneapolla  v.  Minneapolis 
St.  R.  Co..  215  U.  S.  417.  SO  SCt  118, 
54  L.  ed.  262:  Detroit  v.  Detroit  Citi- 
zens' St.  R.  Co.,  184  tr.  &  SS8,  22  SCt 
410,  46  U  ed.  692:  Old  Colony  Trnst 
Co.  V.  Atlanta.  82  Fed.  89  [aff  88  Fed. 
869,  32  CCA  126];  State  v.  Seattle 
Electric  Co.,  71  Wash.  218,  128  P  220, 
43  LRANS  172. 

[a]  lUnstratlonfl. — (i)  Under  the 

f:rant  by  the  city  of  Minneapolis  to 
he  Minneapolis  Street  Railroad  Com- 
pany, the  rate  of  fare  conld  not  be 
reduced  during  the  life  of  the  com- 
pany's charter  below  five  cents,  and 
hence  an  ordinance  directing  the  sale 
of  six  tickets  for  twenty-nvfl  cents 
was  void  under  the  contract  clause 
of  the  constitution.  Minneapolis  v. 
Minneapolis  St.  R.  Co.,  216  UT  8.  417. 
80  SCt  118,  54  L.  ed.  269.  (2)  A  pro- 
vision in  an  ordinance  that  the  rate 
shall  not  be  more  than  five  cents 
does  not  give  a  right  to  the  city  to 
reduce  It  below  the  rate  of  five  cents 
established  by  the  company.  Detroit 
V.  Detroit  Citizens'  St.  R.  Co.,  184  U. 
S.  368,  22  SCt  410,  46  L.  ed.  692. 

19.  Westwood  V.  Dedham,  etc., 
St.  R.  Co.,  209  Mass.  213.  95  NB  81; 
State  V.  Seattle  Blectric  Co..  71 
Wash.  213,  128  P  220,  43  LRANS 
172;  Edinburgh  St.  Tramways  Co.  v. 
Torbain.  3  App,  Cas.  58. 

[a]  A  sntMeqnent  corporation  ac- 
quiring the  assets  and  franchises  of 
the  original  company  takes  subject 
to  the  same  obligation.  Westwood 
V.  Dedham,  etc.,  St.  R.  Co.,  209  Mass, 
213,  95  NE  81. 

30.  Virginia  Pass.,  etc..  Co.  v. 
Com.,  103  va.  644.  49  SE  996. 

31.  Keefe  v.  Lexington,  etc..  St. 
R.  Co.,  185  Mass.  183,  70  NE  37. 

83.  Detroit  v.  Detroit  CItisens'  St. 
R.  Co..  184  U.  S.  S68,  22  SCt  410.  46 
L.  ed.  592 

33.  West  Bloomfleld  Tp.  v.  De- 
troit United  R.  Co..  146  Mich.  198. 
109  NW  258.  117  AmSR  628;  Wlra- 
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1090]  (2)  Xdinitatioiis  on  Power.  This  power 
of  municipal  r^ulatiou  has  been  declared  to  be 
subject , to  these  limitations:  First,  That  there  is 
reasonable  need  on  the  part  of  the  public,  con- 
sidering the  nature  and  extent  of  the  service,  of 
lower  rates  and  better  terms  than  those  existing; 
second,  that  the  rates  and  terms  fixed  by  the 
ordinance  arc  clearly  not  unreasonable,  in  view 
of  all  the  conditions;  neither  of  these  considera- 
tions is  independent  of  the  other,  and,  although 
the  public  interest  is  of  the  first  Importance,  the 
test  is  not  what  is  desirable  on  the  part  of  either, 
but  what  is  reasonable  in  respect  to  both;^  and 
rates  of  fare  so  prescribed  by  municipal  ordi- 
nances will  be  presumed  to  be  reasonable  until 
their  unreasonableness  is  shown."'  But,  although 
a  rate  is  reasonable  when  fixed,  under  the  con- 
ditions then  existing,  it  may  subsequently  become 
unreasonable  by  reason  of  the  company's  build- 
ing extensions  and  connecting  lines,  changing  its 
motive  power,  and  otherwise  rendering  increased 
services  at  an  additional  cost.^"  It  has  been  held 
that  a  municipality  can  make  no  regulation  or  con- 
tract with  a  street  railroad  company  which  cur- 
tails the  power  of  the  legislature  to  regulate  the 
rates  of  fares  to  be  charged  thereon;"  and  accord- 
ingly, a  statute  fixing  a  lower  rate  than  that 
permitted  or  aiithori^d  by  an  ordinance  does  not 
impair  the  obligation  of  any  contract,  although  len- 


mer  v.  Union  Tract.  Co.,  12  Pa.  Su- 
per. 467. 

[a]  Bui*  applied. — <1)  Where  a 
franchise  granted  by  a  township  to 
an  electric  suburban  railroad  pro- 
vided that  the  rate  of  fare  from  any 
point  In  the  township  to  the  city, 
and  vice  versa,  should  at  no  time  ex- 
ceed the  rate  then  charged  by  the 
company  from  the  city  of  P  to  D, 
and  vice  versa,  the  provision  In- 
cluded the  rate  charged  between  P 
and  D  on  any  line  subsequently 
built  or  purchased  by  the  corpora- 
tion. West  Bloomfleld  Tp.  v.  De- 
troit United  R.  Co.,  146  Mich.  198, 
109  NW  258,  117  AmSR  628.  (2)  The 
Philadelphia  ordinance  relating  to 
the  Union  Traction  Company,  pro- 
viding that  "the  rate  of  fare  to  be 
charged  for  a  slnele  continuous  ride 
over  the  entire  line  shall  not  ex- 
ceed the  present  fare,"  does  not  enti- 
tle a  passenger  to  a  ride  to  a  ter- 
minus and  back  for  a  single  fare, 
where  the  company  had  been  charg- 
ing a  double  fare  for  such  a  ride  he- 
fore  the  passage  of  the  ordinance. 
Wimmer  v.  Union  Tract.  Co.,  12  Pa. 
Super.  467. 

84.  Milwaukee  Electric  R.,  etc., 
Co.  V.  Milwaukee,  87  Fed.  577:  Ellis 
V,  Milwaukee  City  R.  Co.,  67  Wis. 
135.  30  NW  218,  68  AmR  858. 

[a]  SeuouableiMM. — An  ordi- 
nance requiring  a  street  railroad 
company  charging  flve-cent  fares  to 
sell  six  tickets  for  twenty-flve  cents 
or  twenty-five  tickets  for  one  dollar 
Is  unreasonable  when  the  road  Is 
making  yearly  net  earnings  of  only 
three  and  three-tenths  per  cent  to 
four  and  flve-tenths  per  cent  on  Its 
bona  fide  Investments  and  paying 
five  per  cent  interest  on  Its  bonds, 
in  a  city  where  the  current  rate  of 
Interest  on  flrat  mortgage  real  estate 
secarity  Is  six  per  cent:  and  such  an 
ordinance  Is  void,  under  the  four- 
teenth amendment,  as  depriving  the 
company  of  Its  property  without 
due  process  of  law.  Milwaukee  Elec- 
tric R.,  etc.,  Co.  v.  Milwaukee,  87 
Fed.  677. 

26.  Milwaukee  Electric  R..  etc., 
Co.  V.  Milwaukee.  87  Fed.  677;  Chi- 
cago Union  Tract.  Co.  v.  Chicago, 
19»  111.  579.  65  NE  470:  Ellis  v.  Mil- 
waukee City  R.  Co.,  «7  Wis.  185,  30 
NW  218,  58  AmR  8S8. 

28.  Ellla  V.  Milwaukee  City  B. 
Co..  «7  Wis.  135,  80  NW  818,  6S  AmR 
8S«. 


37.  San  Antonio  Tract.  Co.  v.  Alt- 
gelt,  200  U.  S.  304,  26  SCt  261.  60  L. 
ed.  491;  Indianapolis  v.  Navln,  151 
Ind.  139,  47  NE  625,  51  NB  80.  41 
LRA  337,  344;  Milwaukee  Electric 
R.,  etc.,  Co.  V.  State  R.  Commn.,  163 
Wla.  692,  142  NW  491,  L.RA1915F 
744.  AnnCaslSlSA  911. 

[a]  Application  of  rule, — An  ordi- 
nance regulating  the  rates  of  fare 
to  be  charged  by  a  street  railroad 
company  does  not  prevent  the  state 
legislature  from  afterward  provid- 
ing that  such  company  shall  Issue 
one-half-fare  tickets  to  school  chil- 
dren, particularly  where  the  consti- 
tution provides  that  no  irrevocable 
or  uncontrollable  grant  of  privileges 
shall  be  made,  and  that  all  privi- 
leges granted  by  the  legislature  or 
under  Its  authority  shall  be  sub- 
ject to  its  control.  San  Antonio 
Traction  Co.  v.  Altgelt,  200  U.  3.  804, 
26  SCt  261.  60  li.  ed.  491. 

as.  Indianapolis  v.  Navln,  151 
Ind.  139.  47  NE  S2S,  61  NE  80,  41 
LRA  337. 

39.  Robira  v.  New  Orleans,  etc., 
R.  Co..  45  l^a.  Ann.  13G8,  14  S  214; 
Forman  v.  New  Orleans,  etc.,  R.  Co., 
40  La.  Ann.  446,  4  S  246. 

[a]  Dlacrtmlnatlon  not  onreaaon- 
able^— A  contract  between  a  city  and 
a  street  railroad  company  which  ex- 
acts from  the  public  a  fare  of  ten 
cents  except  to  actual  residents  who 
can  on  certain  conditions  make  a 
trip  for  five  cents  Is  not  an  unrea- 
sonable discrimination.  Forman  v. 
New  Orleans,  etc.,  R.  Co.,  40  La. 
Ann.  446,  4  5  246. 

30.  Forman  v.  New  Orleans,  etc., 
R.  Co.,  40  La.  Ann.  446,  4  S  248. 

31.  Peo.  V.  Suburban  R.  Co ,  178 
111.  594.  53  NE  349,  49  LRA  650. 

ProoeMUngn  maintainable  by  oar- 
xler  for  relief  arainst  imrcasonable 
rates  see  generally  supra  IS  678-688. 

33.  Froeee  dings  to  eiuoroe  eom- 
pUanoe  by  caxrura  wltb  the  rates 
fixed  by  statute  or  commission  see 
generally  supra  5!  676,  677. 

33.  u.  S. — Chicago,  etc..  R.  Co.  v. 
Wellman.  143  U,  S.  339.  12  SCt  400. 
36  L.  ed.  176  [aff  83  Mich.  592,  47 
NW  489];  South,  etc..  Alabama  R. 
Co.  V.  Alabama  R.  Commn..  210  Fed. 
465. 

111. — Chicago  Union  Tract.  Co,  v. 
Chicago.  199  III.  679.  66  NE  470. 

Minn. — State  t.  cnilcago,  etc.,  R. 
Co.  130  Minn.  144,  16S  NW  820, 
L.HA1916B  7«4. 


dering  the  ordinance  null  and  of  no  effect.*"  Such 
rates  must  not  unreasonably  discriminate  against 
any  particular  class  of  persons."  But  where  all  the 
residents  of  a  municipality  receive  a  reasonable 
service  at  a  reasonable  price,  a  discrimination  in 
favor  of  the  residents  of  a  coiiain  locality,  resting 
on  a  sense  of  justice  and  fair  play,  is  not  repre- 
hensible."* 

Estoppel  to  assert  invalidity  of  ordinance.  Where 
the  company  accepts  and  enjoys  the  benefit  of  an 
ordinance  authorizing  the  use  of  the  eity  streets 
and  fixing  the  rates  of  fare,  it  may  not  escape  the 
performance  of  its  duty  conocruing  rates  on  the 
ground  that  the  ordinance  and  the  duties  imposed 
are  ultra  vires  both  as  to  the  city  and  the  company. 

[$  1091]  d.  Proceedings  to  Enforce,  or  Obtain 
Belief  from,  Bates."^  The  extent  of  judicial  inter- 
ference with  the  legislative  power  to  fix  rates  is 
protection  against  unreasonable  or  confiscatory 
rates,*"  and  although  the  courts  may  in  a  given 
instance  be  called  on  to  decide  in  the  course  of 
litigation  whether  a  certain  rate  is  reasonable  or 
unreasonable,  or  to  declare  that  a  given  statutory 
regulation  is  confiscatory,"  they  in  general  have 
no  power  to  declare  maximum  rates.  A  federal 
court  may  have  jurisdiction  of  the  question  whether 
a  rate  prescribed  by  a  state  statute  or  a  commission 
acting  thereunder  is  reasonable  or  confiscatory,"* 
bat  a  federal  court  will  be  bound  by  a  decision  of 

N.  J.— Rarltan  XUver  R.  Co.  v. 
Middlesex,  etc..  Tract  Co.,  70  N.  J. 
L.  732,  58  A  332. 

N.  M. — Seward  v.  Denver,  etc.,  R. 
Co.,  IT  N.  M.  5S7,  131  P  980.  46  LRA 
NS  242 

[a]  Control  of  leglslatiTe  poller . 

— "The  distribution  of  the  Increment 
due  to  Increased  population  In  the 
tributary  territory  and  to  increased 
density  of  traffic  is.  as  between  the 
carrier  and  its  patrons,  a  matter  of 
legislative  policy,  not  to  be  con- 
trolled by  the  courts,  unless  less  is 
left  to  the  carrier  than  a  fair  re- 
turn for  the  service  rendered  and 
the  property  employed  at  the  time 
the  court  Is  called  upon  to  act." 
South,  etc„  Alabama  R.  Co.  v.  Ala- 
bama R.  Commn.,  210  Fed.  465,  480. 

[b]  Statute  or  oonstltatiouw — 
"Where  there  is  a  statute,  the  courts 
follow  the  rule  of  law  thus  pre- 
scribed; where  the  statute  violates 
the  constitution,  as  by  prescribing 
rates  so  low  as  to  be  unremunera- 
tlve,  so  as  to  amount  to  a  taking  of 
property  without  compensation  or 
without  due  process  of  law,  the 
courts  follow  the  constitution,  dis- 
regarding the  statute."  Rarltan 
River  R.  Co.  v.  Middlesex,  etc..  Tract, 
Co..  70  N.  J.  L.  732.  744.  68  A  332. 

34.  State  V.  Chicago,  etc..  R.  Co., 
130  Minn.  144,  153  NW  320.  LRA 
1916B  764;  Rarltan  River  R.  Co.  v. 
Middlesex,  etc ,  Tract.  Co.,  70  N.  J. 
L.  732,  58  A  822. 

36.  Rarltan  River  R,  Co.  v.  Mid- 
dlesex, etc..  Tract.  Co..  70  N.  J.  L. 
732.  68  A  332. 

36.  Chicago,  etc.,  R.  Co.  v.  Smith, 
210  Fed.  632:  State  v.  Chicago,  etc., 
R.  Co..  130  Minn.  144,  1S8  NW  820, 
LRA1916B  764. 

[a]  Suit  br  stooKholdars. — The 
federal  courts  have  jurisdiction  of 
actions  brought  by  stockholders  of 
railroads  to  test  the  validity  of  the 
Two-Cent  Fare  Law.  and  to  enjoin 
such  companies  from  putting  the 
rate  In  force  during  the  pendency 
of  the  action.  State  v.  Chicago,  etc.. 
R.  Co.,  130  Minn.  144,  153  NW  820, 
LRAiaieB  764. 

[b]  Bvideooe. — ^Where  It  appears 
from  the  evidence  that  the  net  earn- 
ings of  a  railroad  company  from 
Intra-state  business  under  a  rate 
fixed  by  state  authority  will  approx- 
imate a  sum  that  would  give  a  fair 
return  on  the  value- 4>f  the  preperty 
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the  state  court  as  to  whether  or  not  the  rate 
-prescribed  applies  to  given  individuals  or  given 
localities." 

Proceedings.  The  enforcement  of  an  unreason- 
able rate  may  be  restrained  by  injunction,^  or, 
under  some  statutes,  by  proceedings  to  set  aside  the 


order  of  the  commission  fixing  the  rate,  or  deter- 
mining its  reasonableness and  as  a  rate  not  com- 
pensatory cannot  be  enforced,**"  evidence  that  a  rate 
established  by  the  public  service  commission  is  not 
compensatory  is  admissible  in  such  proceedings.** 
The  rule  is  imperative  that  the  operation  of  state 


dence  consists  largely  of  opinions 
as  to  value  on  which  the  witnesses 
differ  considerably,  a  federal  court 
Is  not  Justified  In  declaring  such  rate 
confiscatory.  Chicago,  etc.,  R.  Co.  v. 
Smith,  210  Fed.  632. 

[c]  Vartioiilar  decree  oonitroed. — 
A  decree  of  a  federal  court  enjoining 
the  enforcement  of  state  statutes 
establishing  a  system  of  railroad 
rates  for  freight  and  passengers  on 
the  ground  that  such  system,  If  put 
Into  effect,  would  be  confiscatory,  has 
been  constrii,ed  and  held  not  an  ad- 
judication of  the  invalidity  oE  the 
passenger  rates  alone,  nor  to  pre- 
clude the  state  railroad  commission 
acting  under  its  Independent  rate- 
making  power  from  establishing  and 
putting  into  effect  a  similar  pas- 
senger rate  on  complainant's  road 
with  a  right  to  a  hearing  as  to  its 
reasonableness  and  on  the  issue 
whether  its  effect  would  be  to  render 
complainant's  Intra-state  business  as 
an  entirety  unremunerative.  Louis- 
ville, etc.,  R.  Co.  V.  Alabama  R. 
Commn.,  206  Fed.  800. 

37.  Portland,  etc.,  R.  Co.  v,  Ore- 
gon R.  Commn..  229  U.  S.  S97,  S3 
set  820,  S7  L.  ed.  1248. 

[a]  A  ooBBtrtutlon  Itj  the  state 
«own  that  the  equality  provisions  of 
a  state  statute  regulating  railroad 
fares  applies  to  localities  as  well  as 
to  Individuals  Is  binding  on  the 
United  States  supreme  court,  and  the 
constitutionality  of  the  statute  will 
be  determined  as  so  construed.  Port- 
land R.,  etc.,  Co.  V.  Oregon  R. 
Commn...  829  U-  8.  897.  S8  SCt  820. 
67      ed.  1248. 

88.  Bellamy  v.  Missouri,  etc.,  R. 
Co..  21B  Fed.  18,  181  CCA  326,  LRA 
1916A  1;  Chicago,  etc.,  R.  Co.  v. 
Ketchum,  212  Fed.  986;  South,  etc., 
Alabama  R.  Co.  v.  Alabama  R. 
Commn.,  210  Fed.  46B;  St.  Louis,  etc., 
R.  Co.  V.  Radley,  1S6  Fed.  2Z0; 
Wilmington,  etc.,  R.  Co.  v.  North 
Carolina  Bd.  of  R.  Comrs.,  90  Fed. 
88:  State  v.  Chicago,  etc.,  R.  Co.,  130 
Ml^nn.  144,  158  NW  820.  LRA19ieB 
764;  Western  Maryland  R.  Co.  v. 
Adams  County,  21  Pa.  Dlst.  766; 
Coal,  etc..  R.  Co.  v.  Conley,  67  W. 
Va.  129.  67  SE  613. 

[a]  Ignoring  weoBStttntlonallty 
of  statute. — In  Ignoring  an  unconsti- 
tutional statute  limiting  its  charges 
for  transportation  of  passengers  and 
appealing  to  equity  for  protection 
against  criminal  proceedings  to  com- 
pel compliance  therewith,  a  railroad 
company  relies  on  the  principle  al- 
lowing an  Injured  person  under  some 
circumstances  to  redress  by  his  own 
hands  the  wrong  done.  Coal,  etc.,  R. 
Co.  V.  Conley,  ft  W.  Va,  129,  67  SB 
613. 

[b]  Pleading.— (1)  In  a  bill  by  a 
railroad  company  to  restrain  the  en- 
forcement of  an  order  made  by  a 
state  railroad  commission  reducing 
the  rates  of  passenger  fare  on  com- 

flainant's  road,  on  the  ground  that 
he  rates  so  fixed  are  not  just  and 
reanonable.  allegations  that  former 
commissions  and  also  the  present 
commission  had  previously  conBld- 
ered  the  question  of  rates  at  differ- 
ent times,  and  had  determined  that 
the  rates  then  in  force  were  just  and 
reasonable,  coupled  with  allegations 
that  there  had  since  been  no  change 
In  conditions  to  warrant  a  reduction 
of  rates,  are  not  impertinent,  nor  are 
allegations  that  the  commission 
without  Just  ground  for  discrimina- 
tion had  not  reduced  rates  on  certain 
other  roads.  Wilmington,  etc.,  R. 
Co.  V.  North  Carolina  Bd.  of  R. 
Comrs..  90  Fed.  33.  (2)  In  such  bill, 
however,  allegations  that  such  re- 
duction in  rates  was  made  at  the 


instance  of  the  governor  of  the  state 
who  was  not  a  member  of  the  com- 
mission, that  the  governor  de- 
nounced a  decision  of  the  supreme 
court  relating  to  the  subject,  and  In- 
duced the  commission  to  make  the 
reduction  complained  of  for  the  pur- 
pose of  making  a  test  case  to  secure 
the  reversal  of  the  ruling  In  such  de- 
cision, are  matters  not  relevant  to 
the  is.^ues,  and  which  could  not  be 
proved  thereunder,  and  are  imperti- 
nent; so  long  as  there  Is  a  real,  and 
not  a  simulated,  controversy,  it  Is 
immaterial  by  what  considerations 
the  commission  was  influenced  in  Its 
action.  Wilmington,  etc.,  R.  Co.  v. 
North  Carolina  Bd.  of  R.  Comrs., 
supra. 

icl  Bvldsnoe^d)  Evidence  held 
Insutnclent  to  warrant  the  granting 
of  a  preliminary  injunction  to  re- 
strain the  enforcement  of  an  order 
of  the  railroad  commission  of  Ala- 
bama reducing  the  passenger  fare  on 
complainant's  road  from  three  cents 
per  mile  to  two  and  one-half  cents. 
South,  etc.,  Alabama  B.  Co.  v.  Ala- 
bama R.  Commn.,  210' Fed.  466.  (2) 
Evidence  held  Insufficient  to  estab- 
lish the  uncwnstitutionality  of  an 
order  of  the  railroad  commission  of 
Alabama  fixing  Intra-etate  passenger 
rates  at  two  and  one-half  cents  per 
mile  on  the  ground  that  it  was  con- 
fiscatory as  applied  to  complainant 
railroad  company,  tiouisville,  etc., 
R.  Co.  V.  Alabama  R.  Commn.,  208 
Fed.  36.  (3)  In  a  suit  by  a  railroad 
to  enjoin  enforcement  of  an  order  of 
the  public  service  commission  fixing 
the  maximum  charge  for  commuta- 
tion tickets,  evidence  held  Insuffi- 
cient to  show  that  such  rate  was  un- 
reasonable and  confiscatory.  Penn- 
-Hylvanla  R.  Co.  v.  Towers,  126  Md. 
59.  94  A  330. 

Sestrainlttg  oidleotioa  of  exoesslTe 
or  nnanthorusd  charge  see  infra  | 
1093. 

89.  Boston,  etc.,  R.  Co.  v.  State, 
77  N.  H.  437,  93  A  306;  Public  Serv- 
ice R.  Co.  V.  Board  of  Public  Utility 
Comrs.,  81  N.  J.  L.  363.  80  A  27; 
State  R.  Commn.  v.  Hocking  Valley 
R.  Co.,  82  Oh.  St.  2D,  91  NE  866; 
State  V.  Mitchell,  60  Wash.  660,  111 
P  873.  ' 

[a]  Appeal. — (l)  In  Ohio,  under 
Rev.  St.  I  244-16  par  "d,"  either 
party  to  an  action  before  the  rail- 
road commission  against  a  railroad 
for  unjust  discrimination  may  ap- 
peal within  sixty  days  after  judg- 
ment in  the  court  of  common  pleas, 
or  take  the  case  up  on  error,  state 
R.  Commn.  v.  Hocking  Valley  R.  Co , 
79  Oh.  St.  419,  87  NB  648.  (2)  "It 
will  be  seen  upon  examination  of 
Section  16  .  .  .  that  said  section 
In  the  first  instance  makes  provision 
whereby  any  party  In  interest,  being 
dissatisfied  with  any  order  of  the 
commission  fixing  any  rates,  etc., 
may  within  sixty  days  commence  an 
action  against  said  commission  In 
the  court  of  common  picas  and  it 
defines  and  prescribes  the  rules  of 

frocedure  in  that  court,  from  the 
ime  of  the  commencement  of  such 
action  until  final  judgment  therein. 
Then  follows  this  provision,  found 
In  paragraph  d  of  said  section  .  .  . 
'Either  party  to  said  action  within 
sixty  days  after  service  of  a  cony 
of  the  order  or  judgment  of  the 
court  may  appeal  or  take  the  case  up 
on  error  as  In  other  civil  actions.' 

.  .  By  the  plain  language  of  this 
paragraph,  the  right  thereby  given 
to  appeal  or  prosecute  error,  is  In 
terms  llmlt^  to  a  party  to  'said  ac- 
tion.' and  is  to  be  exercised  by  him 
only  in  respect  to  the  Judgment  ren- 


dered or  order  made  by  said  court 
of  common  pleas  in  such  action." 
State  R.  Commn.  v.  Hocking  Valley 
R.  Co.,  79  Oh.  St.  419.  426,  87  NE 
648.  (3)  In  New  Jersey  «i«  erro- 
neous treating  by  a  street  railroad 
of  its  system  of  three  cent  fares  for 
school  children  as  abrogated  by  Pub- 
lic Utility  Law  (P.  L.  11911]  c  196) 
I  18,  amounts  to  an  increase  of  the 
rate  of  fare  In  existence  when  the 
statute  became  effective,  within  I 
17h,  conferring  on  the  board  of  pub- 
lic utility  commissioners  power  "to 
hear  and  determine  whether  the  said 
increase  charge  or  alteration  Is  Just 
and  reasoitbble,"  with  which  deter- 
mination the  court  cannot  Interfere, 
except,  as  provided  by  fi  88,  where  It 
clearly  appears  that  Qiere  was  no 
evidence  before  the  board  reasonably 
to  support  Its  order,  or  that  it  was 
without  the  jurisdiction  of  the  board. 
Public  Service  R.  Co.  v.  Board  of 
Public  Utility  Comrs.,  81  N.  J.  L.. 
363,  80  A  27. 

[b]  Bnspenslon  of  order  panOliiir 
appeal;  bond. — In  Washington,  iinder 
L..  (1909)  c  93  S  3,  which  provides  for 
review  of  a  railroad  commission's 
order  reducing  railroad  rates,  and 
declares  that  pending  such  review 
the  court  may  suspend  the  order  un- 
til the  further  order  of  the  court.  In 
which  event  the  court  may  require 
a  bond  conditioned  that  the  company 
petitioning  for  such  review  shall  an- 
swer for  all  damages  caused  by  the 
delay  In  the  enforcement  ol:  the 
order,  and  for  compensation  for  ex- 
cessive sums  for  transportation  or 
service  which  any  person  or  corpora- 
tion shall  be  compelled  to  pay  nend- 
Ing  the  review,  and  further  declares 
that  the  railroad  company  shall  have 
a  right  to  appeal  to  the  supreme 
court  as  in  other  civil  cases,  and 
that  In  all  such  iproceedlngs  bonds 
shall  be  required,  conditioned  as 
hereinbefore  provided,  the  provision 
requiring  a  compensatory  bond  on  an 
appeal  from  an  order  sustaining  a 
reduction  of  passenger  rates  by  the 
railroad  commission  is  mandatory. 
State  V.  Mitchell,  60  Wash.  660,  111 
P  873. 

[c]  Fresninptioii.  as  to  flnAIan  of 
commlssloiu — in    Ohio    the    act  of 


April  2.  1906  (98  Oh.  U  p  342).  creat- 
ing a  board  of  railroad  commission- 
ers, f  16  par  "e."  giving  prima  facie 
effect  to  determination  of  commis- 
sioners, applies  to  the  determination 
of  facts  on  evidence  as  to  unreason- 
able rates,  but  does  not  countervail 
the  well  settled  rule  that  In  proceed- 
ings in  error  the  presumption  Is  that 
the  court  below  applied  the  law  cor- 
rectly. State  R,  Commn.  v.  Hocking 
Valley  R.  Co.,  82  Oh.  St.  26.  38.  91  NE 
866  (where  the  court  said:  "It  is 
suggested  In  the  brief  for  the  com- 
mission that  Section  16,  Paragraph 
e  of   the   railroad   commission  act 

f rives  prima  fade  effect  to  the  find- 
ngs  of  the  commission ;  and  that 
such  finding  should  stand,  unless 
clear  and  unmistakable  evidence 
should  require  a  reversal  thereof. 
That  is  true  so  far  as  concerns  the 
burden  of  proof,  as  distinguished 
from  what  may  be  called  the  burden 
of  the  Issue.  The  statute  applies  to 
the  determination  of  facts  upon  evi- 
dence ;  but  It  does  not  countervail 
the  well  settled  rule,  that  tn  pro- 
ceedings In  error,  the  presumption 
Is  in  favor  of  the  judgment  and  that 
the  court  below  applied  the  taw  cor- 
rectly"). 

40.  Boston,  etc.,  R.  Co.  v.  State, 
77  N.  H.  437,  93  A  306. 

41.  Boston,  etc.,  R.  Co.  t.  State, 
77  N.  H.  467,  93  A  S06. 


For  Ifttev  oases,  dsveXesmmts  and  ehanges  in  the  law  see  cumulative  Annotations, 
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statutes  govmiing  railroad  passenger  rates  should 
not  be  enjoined,  unless  the  confiscatory  character  of 
the  rate  is  dear;"  and  this  rule  is  specially  appli- 
cable to  injunctions  before  final  hearing."  A  public 
service  commission  will  not  be  enjoin^  from  exer- 
cising the  power  conferred  on  it  by  statute  until 
it  has  investigated  and  determined  that  the  rate 
complained  of  is  unreasonable;**  the  court  can  only 
determine  whether  the  rates  fixed  are  unreasonable 
or  conSscatory,  and  may  not  review  the  commis- 
sion's determination  of  questions  of  business  or 
public  policy,*'  or  amend  or  correct  the  order  of 
the  commission,  or  substitute  another  order  there- 
for;*" and  the  findings  of  the  commission  should 
not  be  disturbed  on  review  unless  they  bear  evi- 
dence of  having  been  reached  arbitrarily  and  with- 
out a  full  consideration  of  the  controlling  facts  ;*^ 
but  the  courts  may  review  the  questions  submitted 
in  so  far  as  requiring  the  application  of  legal  prin- 
ciples.*" Where  in  a  suit  by  a  railroad  to  restrain 
the  patting  into  effect  of  a  statute  or  order  of  a 
commission  fixing  rates  the  evidence  as  to  the  un- 
reasonableness of  such  rates  is  unsatisfactory,  the 
rates  should  be  allowed  to  take  effect  experiment- 
ally, to  await  a  demonstration  of  their  reasonable- 
ness or  unreasonableness  by  actual  trial  for  a  rea- 
sonable length  of  time,  subject  to  a  future  applica- 
tion for  a  change;**  nor  will  a  preliminary  injunc- 
tion be  granted  where  it  is  not  shown  that  either 
the  company  or  its  stockholders  will  suffer  irre- 
parable injury,  or  what  amount  of  loss  they  will 
sustain  by  a  compliance  with  the  reflation,  until 
final  hearing."*  But  an  injunction  issued  by  a  court 
of  competent  jurisdiction,  restraining  the  euforoe- 
mtot  of  a  rate  law  during  the  pendency  of  an  ac- 


tion, will  suspend  the  operation  of  such  rates  until 
final  determination  of  their  validity."^  Where,  on 
a  motion  for  an  injunction  pendente  Ute  to  restrain 
the  enforcing  of  a  city  ordinance  prescribing  rates 
of  fare  to  be  charged  by  hackmen,  the  affidavits 
present  a  sharp  conflict  of  fact  as  to  whether  ha<^ 
could  be  operated  at  a  profit  at  such  rates,  this  fact 
will  not  be  determined  on  af&davits  on  a  prelim- 
inary hearing  in  advance  of  the  trial."' 

Bijshts  of  bondholders ;  trustee.  Holders  of  mort- 
gage bonds  of  a  railroad  company  cannot  maintain 
a  suit  to  enjoin  the  enforcement  of  a  state  statute 
fixing  rates  unless  it  is  shown  that  the  mortgage 
trustee,  representing  all  the  bondholders,  has  re- 
fused to  bring  the  suit."^  The  trustee  under  a  rail- 
road mortgage  nehich  is  in  process  of  foreclosure 
while  the  railroad  is  in  the  hands  of  receivers  has 
no  such  interest  in  the  future  earnings  of  the  road 
as  to  entitle  it  to  question  the  validity  of  a  rate 
statute,  unless  it  is  clearly  shown  that  the  mort- 
gaged property  is  not  of  suflleient  value  to  pay  the 
mortgage  debt  after  satisfying  precedent  liens." 

MbuidamiiB.  An  order  forbidding  special  passen- 
ger rates  is  prima  facie  legal,  and  where  a  railroad 
company  alleges  that  the  order  is  ill^i^,  but  does 
not  present  evidence  thereon,  the  order  may  be  en- 
forced by  mandamus." 

1092]  3.  Right  to  Beanire  Fan.  Authority 
conferred  ou  a  corporation  to  carry  passengers  im- 
plies authority  to  charge  a  reasonable  sum  for  the 
service  rendered,'*  and  ordinarily  it  cannot  be  re- 
quired to  carry  passenger  without  reward,"  even 
though  the  railroad  is  r^arded  as  a  public  high- 
way.'^ Looking  at  the  relation  of  carrier  and  pas- 
senger as  arising  out  of  contract,  it  is  evident  that. 


^^48.   TTlnthrop  v.  Fallows,  2S0  Fed. 

[a]     Applleatlon    of  rola. — The 

showing:  mads  on  application  by  the 
trustee  In  a  railroad  mort^a^e  which 
was  In  process  of  foreclosure,  for  a 
preliminary  Injunction  restraining 
the  enforcement  of  a  passenger  rate 
statute,  considered  in  connection 
with  the  report  of  the  receivers  of 
the  earnings  of  the  road  under  the 
statute  for  the  precedtna:  year,  and 
held  insufficient  to  establish  the  fact 
that  the  road  operating^  under  the 
statute  would  not  earn  a  fair  return 
on  an  Investment  representing  the 
sum  necessary  to  be  realized  at  the 
sale  of  the  property  to  cover  com- 
plainant's mortgage  debts  and  prece- 
dent llena,  and  therefore  not  to  war- 
rant the  granting  of  an  Injunction 
on  the  ground  of  threatened  confisca- 
tion tn  whole  or  in  part  of  the  mort- 
gage bond  investment  tn  question, 
wlnthrop  v.  Fellows,  230  Pea,  702. 

43.  Wlnthrop  v.  Fellows,  230  Fed. 
702. 

44.  State  v.  Baltimore,  etc.,  R. 
Co.,  (W.  Va.)  85  SE  714. 

4B.  Central  of  Georgia  R.  Co.  v. 
Alabama  R.  Commn.,  209  Fed.  7S. 

[a]  CKowth  of  oonntTT  Kffactliir 
r»t«i. — "It  might  be  better  policy  for 
the  commission  to  permit  the  carrier 
to  reap  the  benefit  of  the  country's 
growth  and  enable  it  thereby  to  give 
better  and  safer  service,  but  this  Is  a 
matter  for  the  decision  of  the  com- 
mission and  not  the  courts,  whose 
sole  province  Is  to  preserve  the  car- 
rier's property  from  confiscation,  and 
not  to  review  the  commission's  de- 
termination on  questions  of  business 
or  public  policy."  Central  of  Geor- 
gia R.  Co.  v.  Alabama  R,  Commn., 
209  Fed,  75.  81. 

46.  Wilmington  City  R.  Co.  v. 
Taylor.  198  Fed.  159. 

[a]  Zki  D«l«wmz«^  under  the  act  of 
March  29,  1911  (26  L  c  206),  creating 
the  Wilmington  utility  board  with 
power  to  supervise  and  to  regulate 
atrset   railroads   and   other  public 


utility  corporations  In  that  city,  and 
with  a  power  to  fix  rates,  etc.,  and 
also  providing  for  an  appeal  from  any 
order  of  the  board  to  the  superior 
court  which  is  given  jurisdiction  to 
hear  and  to  determine  the  appeal  on 
the  merits  of  the  matters  forming 
the  basis  of  the  order,  the  utility 
board,  and  not  the  court.  Is  the  body 
having  the  last  legislative  word  tn 
a  determination  of  the  reasonable- 
ness of  rates,  its  order  being  a  legis- 
lative act  by  an  Instrumentality  of 
the  state  exercising  delegated  au- 
thority, 80  that  on  an  appeal  the 
court's  duty  Is  limited  merely  to  an 
affirmance  or  reversal,  without  juris- 
diction to  amend  or  correct  the  order 
of  the  board  or  substitute  another 
order  therefor.  Wilmington  City  R, 
Co.  V.  Taylor,  198  Fed.  159. 

47.  Puget  Sound  Electric  R.  Co. 
V.  State  R.  Commn.,  65  Wash,  76, 
117  P  739,  AnnCasl^l3B  763. 

[a]  On  gneitlons  as  to  th*  v&Iqa- 
tton  of  fltreet  railroad  propartr,  the 
estimate  of  future  earnings,  operat- 
ing expenses,  maintenance,  deprecia- 
tion, taxes,  and  flxed  charges,  and 
other  results  reached  by  the  rail- 
road commission  in  determining  the 
questions  before  It  and  tn  fixing 
rates,  the  Inquiry  calls  largely  for 
expert  evidence,  and  the  findings 
made  are  necessarily  of  the  same 
nature  and  should  not  be  disturbed 
on  review  unless  they  bear  evidence 
of  having  been  reached  arbitrarily 
and  without  a  full  consideration  of 
all  the  controlling  facta.  Puget 
Sound  Electric  R.  Co.  v.  State  R, 
Commn..  65  Wash.  76,  117  P  739, 
AnnCasl913B  763. 

4B.  Puget  Sound  Electric  R.  Co. 
V.  State  R.  Commn..  65  Wash.  75,  117 
P  739.  AnnCasl913B  763. 

4».  St.  Louis,  etc.,  R.  Co.  v.  Had- 
ley,  155  Fed.  220:  Pennsylvania  R- 
Co.  V.  Towers,  1S«  Md.  59,  94  A 
330. 

60.    Ahem  v,  Newton,  etc.,  R.  Co., 
105  Fed,  702. 
SI.   State  V.  Chicago,  etc.,  R.  Co., 


180  Minn.  144,  168  NW  S20.  LRA191BB 

764. 

55.  Yellow  Taxicab  Co.  v.  Gaynor, 
82  Misc.  94.  148  NTS  279  [aflf  159 
App.  DIv.  893  mem,  144  NYS  299], 

63.  Wlnthrop  v.  Fellows.  230  Fed, 
702. 

ProoaedSiv*  maltttalnaWe  by  bond- 
iLoldcn  for  relief  enlBSt  unvaamn- 
aUa  rates  gmutO^   see  supra  I 

691, 

64.  Wlnthrop  v.  Fellows,  230  Fed. 
702. 

56.  State  v.  Florida  East  Coast 
R,  Co.,  69  Fla.  473,  68  S  727. 

[a]  Evidenoe  held  inrofll cleat  to 
show  that  the  order  of  the  railroad 
commissioners  sought  to  be  enforced 
by  mandamus  was  made  arbitrarily. 
State  V.  Florida  East  Coast  R.  Co., 
69  Fla,  473.  68  S  727. 

Man  dam  n»  to  enforce  ordeni  of 
railroad  oommlsiion  or  other  like 
boards  generally  see  Mandamus 
[26  eye  372], 

66.  Stone  v.  Farmers'  L.  &  T.  Co., 
116  U.  S.  307.  6  set  334,  388,  1191. 
29  L.  ed.  636.  But  see  Johnson  v. 
Hudson  River  R.  Co..  32  N.  Y.  Super. 
298  [rev  on  other  grounds  49  N.  T. 
466]  (where  it  was  said  that  the 
power  of  a  railroad  company  to  de-- 
mand  fare  of  a  passenger  Is  not  an 
Implied  or  incidental  power,  but  one 
derived   solely   from  statute). 

67.  Indianapolis  v.  Navin,  1 61 
Ind.  139.  47  NE  625,  61  NE  80,  41 
LRA  337. 

Aooeptanoe  of  passenver  wlthont 
payment  see  supra  S5  1055-1058. 

Beqnlrlng  certain  offldals  to  "be 
oanlsd  free  see  supra  S  1085. 

68.  Farber  v.  Missouri  Fac,  R. 
Co,,  116  Mo.  81,  22  SW  631,  20  LRA 
350. 

[a]    A     o  onatltntlo  nal  provision 

that  railroads  within  the  state  aro 
public  highways  does  not  authorize 
one  to  ride  on  a  train  without  pay- 
ment of  fare  and  In  deflance  of  the 
regulations  of  the  company,  Farber 
V.  Missouri  Pac.  R.  Co.,  116  Uo.  81, 
22  SW  631,  20  Lr 
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while  a  person  may  be  a  passenger  without  pay- 
ment, if  accepted  as  such  by  the  carrier,*"  neverthe- 
less, to  give  rise  to  any  contractnal  relation,  con- 
sideration on  the  part  of  the  passenger  is  essen- 
tial;*" and  on  demand  of  the  conductor  or  other 
agent  or  servant  properly  empowered  for  the  pur- 
pose, the  passenger  is  under  obl^ation  to  make 
payment,  or  to  produce  a  ticket  showing  payment.'^ 
Where  a  passenger,  shortly  after  boarding  a  car 
and  paying  his  fare,  leaves  the  car  and  boards 
another  car  attached  thereto,  be  becomes  a  new 
passenger  and  liable  for  another  fare."^ 

[$1093]  4.  Excessive  and  Unauthorized  Charges ; 
Recovery — a.  In  General.  If  the  agents  of  the  car- 
rier exact  a  larger  amount  by  way  of  fare  than  the 
carrier  is  entitled  to,  the  passenger  may  recover 
back  the  excess  chai^,  with  interest,"*  unless  the 
carrier  shows  that  the  excess  charges  do  not  repre- 
sent the  actual  damages  arising  directly  from  the 
wrong  done."  Where  the  overcharge  is  willful  or 
wanton,  exemplary  damages  may  be  recovered."  A 
passenger  on  a  street  railroad  cannot  recover  back 
a  fare  on  the  ground  that  the  distance  traversed 
was  not  sufScient  for  the  amount  paid,  nor  for  the 


B9.    See  supra  !S  106S-10B8. 

eo.  Turner  v.  Blctimond,  etc..  R. 
Co..  70  N.  C.  1. 

[a]  Pass. — A  life  pajss  Issued 
without  consideration  Is  merely  a 
revocable  license.  Turner  v.  Rich- 
mond, etc.,  R.  Co.,  70  N.  C.  1.  Rid- 
ing' on  passes  generally  see  supra  H 
10l7,  1068. 

61.  Norton  v.  Consolidated  R.  Co., 
79 -Conn.  109,  63  A  1087,  118  AmSR 
132,  8  AnnCas  943;  Jersey  City,  etc., 
R.  Co.  V.  Morgan,  62  N,  J.  L.  60, 
18  A  904  [aflf  52  N.  J.  L.  668,  21  A 
7831;  Cave  v.  Seaboard  Air  Line  R. 
Co.,  94  S.  C.  282,  77  SE  1017,  1.RA 
1915B  916,  AnnCaslSlfiA  1066. 

Ktsteks  of  ooBdnetor  In  taklaff 
less  aaunmt  ttuw  Aim  mo  Infra 
i  1186. 

PorotaOM  of  tlpkat  oa  wwmHit 
of  far*  s«e  cenwiUly  supra  If  1042, 
1043. 

eS.  LasUer  v.  Third  Ave.  R.  Co.. 
27  Misc.  824,  S7  NYS  396. 

63.  Paine  v.  Chicago,  etc.,  R.  Co., 
46  Iowa  669:  Courts  v.  Louisville  R. 
Co..  99  Ky.  674,  36  SW  B48,  18  KyL 
415;  Southern  Poc  Co.  v.  Patter- 
eon,  7  Tex.  Civ.  A,  451.  27  SW  194; 
Chance  v.  Great  Western  R.  Co.,  29  T. 
L.  R.  483. 

[a]  Exooislvo  InrlOffo  tolL — Where 
a  railroad  company  grants  to  a 
bridge  company  its  right  of  way 
across  a  stream,  and  the  bridge  com- 

fiany  builds  a  bridge  thereon  which 
a  uaed  by  the  railroad  company,  the 
bridge  company  cannot  lawfully 
charge  passengers  on  the  railroad 
company  8  trains  a  toll  of  fifty  cents 
for  crossing  the  bridge,  when  that  Is 
more  than  the  railroad  company  Is 
allowed  by  law  to  charge.  Southern 
Pac.  Co,  V.  Patterson,  7  Tex.  Civ.  A. 
461.  27  8W  194. 

[bl  Aisigulsg'  atroiiMiiB  roason 
for  obJsotUV  to  JtV- — A  passenger's 
cause  of  action  for  the  company's 
exaction  of  an  excessive  and  unlaw- 
ful faro  Is  not  affected  by  the  cir- 
cumstance that  he  assigned  an  erro- 
neous reason  for  his  objection  to 
paylniT  U.  Galveston,  etc..  H.  Co.  v. 
Patterson,  <Tex.  Civ.  A.)  4S  SW 
848. 

64.  Chance  v.  Great  Western  R. 
Co..  29  T.  L.  R.  483. 

66.  Oateen  v.  Southern  R.  Co.,  101 
S.  C,  632.  86  SE  30,  LRA1916A  565; 
Tant  V.  Southern  R.  Co.,  87  S.  C.  184. 
69  SE  168;  Galveston,  etc..  R.  Co.  v, 
Patterson,  (Tex.  Civ.  A.)  4G  SW  848. 

Emuplarr  Oamsffes  fox  brsaolt  of 
oontxwof  see  generally  Infra  S  1281. 

[a]  Svmdlaff  statutory  obUjratton. 
—where  the  overcharge  Is  In  fla- 
grant evasion  of  a  statutory  obli- 
gation, and  oppressive  in  its  nature. 


exemplary  damages  may  be  allowed. 
Galveston,  etc.,  R.  Co.  v.  Patterson, 
(Tex.  Civ.  A.)  46  SW  848. 

ee.  Pittsburgh  R.  Co.  A1«K- 
ander,  20  Pa.  DTst.  413. 

67.  Westwood  v.  Dedham,  etc., 
St.  R.  Co.,  209  Mass.  213,  96  NB  81: 
MUloreek  Tp.  v.  Erie  Rapid  Transit 
St.  R.  Co.,  20ft  Pa.  800,  68  A  613: 
Atty.-Oen.  T.  Chicago,  etc.,  R.  Co.,  86 
Wis.  425. 

ta]  Vartlas. — Where  the  super- 
visors of  a  township,  under  a  grant 
to  a  street  railroad  company,  stipu- 
late as  a  condition  thereof  that  the 
company  shall  not  charge  a  fare  ex- 
ceeding a  certain  amount,  but  the 
company,  after  the  construction  of 
Its  road,  charges  a  fare  exceeding 
the  amount  stipulated,  owners  of 
property  abutting  on  the  road,  who 
have  no  contract  with  the  company 
as  to  the  rate  of  fare,  are  not  proper 
parties  plaintiff  to  a  bill  by  the 
township  authorities  to  restrain  the 
company  from  collecting  a  greater 
rate  of  fare  than  that  stipulated  in 
the  contract,  since  such  owners  have 
no  Interest  different  from  that  of  the 
general  public.  Mlllcrsek  Tp.  V. 
Erie  Rapid  Transit  St.  R.  Co.,  209 
Pa.  300,  ^8  A  613. 

[b]  Psfwuiss^— Where  a  street 
rauroad   location   contains  &  valid 

§ revision  fixing  the  maximum  fare  to 
e  charged  for  a  specified  locality, 
it  is  no  answer  to  a  suit,  by  the 
selectmen  of  a  town  granting  the  lo- 
cation, to  restrain  the  railroad  com- 
pany from  enforcing  rates  In  excess 
of  the  maximum  specified,  that  the 
management  has  not  acted  arbitrar- 
ily, that  the  increased  fares  are 
reasonable,  and  that  the  maximum 
rates  specified  by  the  location  are 
insufllclent    to    psy    operating  ex- 

fienses,  and.  If  enforced,  will  result 
n  the  curtailment  of  service.  West- 
wood  V.  Dedham,  etc.,  St.  B.  Co., 
209  Mass.  213,  95  NE  81. 

Beatralniiiff  SBfraosnWBt  of  VA- 
raasouable  tats  hx  t&JviietlMi  see 
supra  I  1091. 

68.  St.  Louis,  etc.,  R.  Co.  v.  Balcer, 
118  Ark.  69.  175  SW  397;  Chicago, 
etc.,  R.  Co.  V.  Davis,  114  Ark.  519. 
170  SW  245;  St.  Louis,  etc..  R.  Co. 
v.  Waldrop.  93  Ark.  42,  123  SW  778: 
Chicago,  etc.,  R.  Co.  v.  McEIroy,  92 
Ark.  600,  123  SW  771:  Wyaockl  v. 
Erie  R.  Co.,  156  App.  Dlv.  798,  140 
NYS  960;  Byars  v.  Bennington,  etc.. 
R.  Co..  99  App.  Div.  34,  90  NYS  736 
[aff  184  N.  Y.  554  mem,  76  NE  1099 
mem];  State  v.  Southern  R.  Co..  145 
N.  C.  496,  69  SE  570.  13  LRANS  966 
(construing  Acts  [1907]  p  260  S  1, 
D  261  j  4):  Cleveland,  etc.,  R.  Co.  v. 
Wells,  66  Oh.  St  313.  02  NE  332,  68 


refusal  to  issue  a, transfer  from  one  line  to  another 
to  enable  him  to  reach  his  destination,  either  on  an 
implied  contract  or  on  any  common-law  right."* 

Injunction.  An  injunction  may  issue  to  restrain 
a  railroad  or  a  street  railroad  company  from  col- 
lecting an  excessive  or  unauthorized  rate  of  fare." 

1094]  b.  Penalty  and  Offenses— (1)  In  Gen- 
eral. In  some  states  the  statutes  impose  on  car- 
riers a  penalty  for  charging  fares  in  excess  of  those 
allowed  by  law,*^  the  penalty  usually  including  at- 
torney's fees;"*  and  under  some  of  these  statutes 
any  agent  of  the  company  charging  an  excessive 
fare  is  guilty  of  a  misdemeanor."  Under  such  a 
statute  a  railroad  company  is  not  indictable  for  a 
violation  of  the  act,  but  is  subject  to  the  penalty 
only;'^  and  this  is  true,  notwithstanding  the  pro- 
hibition to  chaise  in  excess  of  the  maximum  rate 
and  the  penalty  for  a  violation  thereof  are  not 
found  in  the  same  but  in  different  sections.''^  The 
penalty  is  not  given  as  a  satisfaction  for  the  injury 
received,^"  but  to  compensate  the  party  injured  for 
his-  expenses  in  the  prosecution  and  to  compel  the 
payment  of  such  a  sum  by  the  company  violatiiu[ 
the  law,  so  as  effectually  to  break  up  the  practice." 

See  also 


LRA  661   (Rev.  St.  3376). 
statutory  provisions. 

[a]    Amount  of  penalty;  validity. 

— A  statutory  provision  that  a  car- 
rier charging  more  than  the  speclfled 
compensation  for  the  transportation 
of  passengers  shall  forfeit  for  each 
offense  not  loss  than  fifty  dollars  nor 
more  than  three  hundred  dollars  and 
also  costs  of  suit,  including  a  reason- 
able attorney's  fee.  to  be  recovered 
in  a  suit  by  the  party  aggrieved,  does 
not  provide  a  penalty  "so  enormous, 
arbitrary  and  oppressive"  as  to  ren- 
der the  statute  unconstitutional  as 
depriving  the  carrier  of  its  property 
without  due  process  of  law  ana  de- 
nying It  the  equal  protection  of  th« 
laws.  Chicago,  etc..  R.  Co.  v.  Davis, 
114  Ark.  519,  170  SW  246. 

68.  Dow  v.  Beldelman,  4t  Ark. 
466,  5  SW  718.  8e«  also  cases  supra, 
note  68. 

70.  State  V.  Southern  R.  Co.,  14G 
N.  C.  496,  59  SE  670.  13  LRANS  966 
(construing  Acts  [19071  p  250  |  1, 
p  261  (  4).  See  also  statutory  pro- 
visions. 

71.  State  V.  Southern  R.  Co.,  145 
N.  C.  496.  60  SB  670.  13  LRANS  986. 

[a]  Basis  of  ml*. — This  conclu- 
sion is  in  accordance  with  the  prin- 
ciple that,  where  a  statute  creates 
a  new  offense  and  declares  that  the 
same  shall  be  punishable  in  a  specl- 
fled manner,  tne  offender  must  be 
punished  in  that  manner  only. 
State  v.  Southern  R.  Co.,  145  N.  C. 
496.  69  SE  570.  13  LRANS  966. 

[b]  Tlie  dootrlne  of  aooeasoxy  1m- 
fon  tlM  faot  and  that  all  accessories 
in  misdemeanors  are  principals  doen 
not  apply  so  as  to  render  a  railroad 
company  subject  to  Indictment  the 
same  as  its  arent.  State  v.  South- 
ern R.  COy  14f  N.  C.  496,  69  SB  670. 
13  LRANS  966. 

78.  State  v.  Southern  R.  Co..  145 
N.  C.  496,  69  SE  670,  13  LRANS  966. 

73.  St.  Louis  R.  Co.  v.  Gill.  54 
Ark.  101.  16  SW  18,  11  LRA  452: 
Fisher  v.  New  York  Cent,,  etc.,  R. 
Co.,  46  N.  Y.  644  (where  it  was  said 
that  the  injury  was  fully  satisfied  bv 
the  return  of  the  sum  extorted  vlto 
interest). 

74.  St.  Louis,  etc.,  R.  Co.  v. 
Frlsby.  96  Ark.  281.  129  BW  291; 
St.  Louis,  etc..  R.  Co.  V.  Waldrop. 
93  Ark.  42.  123  SW  778;  Fisher  v. 
New  York  Cent.,  etc..  R.  Co..  46  N. 
Y.  644;  Stewart  v.  Metr^olltan  St. 
R.  Co..  20  Misc.  606.  46  NTS  414. 

"The  plain  object  and  intent  of  thlfi 
legislative  enactment  is  to  protect 
the  passenger  against  the  payment 
of  an  excessive  charge  for  his  fare. 
And  If  such  overcharge  is  demanded 
and  received,  the  penalty  provided 


For  latsv  oasss,  AavoiopoMuts  and  oluuiffM  in  ths  law  see  cumulatlvs  Annotations,  san^ej^ltle, 
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While  these  statutes  are  penal  in  their  nature  and 
tsnbject  to  strict  constraetion/'  the  words  of  the 
statute  should  not  be  so  narrowed  as  to  exclude 
cases  which  the  words  in  their  ordinary  and  com- 
mon acceptation  would  comprehend.''^  It  has  been 
held,  in  accordance  with  the  rule  requiring  strict 
construction  of  penal  statutes,  that  such  statutes 
have  no  application  in  case  of  an  overcharge,  made 
in  violation  of  the  carrier's  rates  and  rules,  which 
the  carrier  is  not  shown  to  have  ratified;"  but  on 
the  other  hand,  it  has  been  held  that  the  carrier 
is  liable  for  the  statutory  penalty  where  the  over- 
charge is  made  designedly  and  not  through  inad- 
vertence or  mistake,"  even  though  it  is  made  con- 
trary to  orders.'^  A  carrier  does  not  render  itself 
Uable  by  exacting  the  full  amount  of  fare  author- 
ized by  law,  although  it  voluntarily  accepted  less 
at  the  commencement  of  the  Ij-ansportation.^ 
Where  a  passenger  travels  from  a  point  within  to 
a  point  without  the  state,  not  desiring  or  offering 
to  break  up  the  continuous  passage  by  paying  to  the 
last  station  within  the-  state,  the  transaction  is  one 
of  interstate  commerce  and  the  statute  does  not 
apply  but  where  in  such  case  he  desires  to  break 
ap  the  continuity  of  his  journey  and  offers,  but  is 
refused  permission,  to  pay  his  fare  to  the  last  sta- 
tion in  the  state,  intending  there  to  get  a  ticket  for 
the  rest  of  the  trip,  and  a  fare  is  collected  of  him 
greater  than  he  would  have  to  pay  had  he  been  per- 
mitted so  to  do,  there  is  a  matter  of  intra-state 
commerce  involved  to  which  the  statute  applies.*' 
What  carriers  liable.  Street  surface  railroads  as 
well  as  steam  railroads  are  liable  under  the  pro- 
visions of  some  statntes."'    A  railroad  company 


which  is  running  its  trains  over  a  piece  of  road 
without  l^al  authority,  and  hence  is  not  entitled 
to  exact  a  fare,  cannot  be  held  liable  for  Hhe 
penalty." 

[$  1095]  (2)  Who  May  Eecover.  "The  party 
aggrieved,"  who  may  recover  the  penalty  against  a 
railroad  company  for  chai^ng  excessive  fare,  is 
the  person  intending  to  become  a  passenger,^  al- 
though his  ticket  was  purchased  by  another  for 
him.^  Where  children  in  chaise  of  a  parent  or 
another  having  custody  of  them  are  overchai^ed 
by  a  carrier,  they  are  "persons  a^rieved"  and 
entitled  to  sue  for  the  penalty,  although  the  over- 
chai^  is  not  paid  by  them  but  by  the  persons  in 
charge  of  thera.^^ 

[$  1096]  (S)  Defenses— (a)  In  Gteneral.  The 
fact  that  the  rate  fixed  is  unreasonable  and  con- 
fiscatory may  constitute  a  good  defense;*^  but  to 
make  this  defense  available  it  should  clearly  appear 
that  the  statutory  rate  is  unreasonable,  and  the 
mere  fact  that  the  business  and  traffic  is  small  and 
unremunerative  does  not  of  itself  establish  the  un- 
reasonableness of  the  rate.*'  An  injunction  re- 
straining a  railroad  company  from  putting  a  rate 
in  force  is  a  complete  defense  in  a  prosecution  for 
a  violation  of  the  statute  establishing  such  rate."" 
It  is  not  a  defense  to  an  action  to  recover  a  penalty 
for  extorting  excessive  fares  that  the  passenger  was 
riding  in  expectation  of  being  overchar^d  .and 
merely  for  the  purpose  of  becoming  entitled  to  sue 
for  the  penalty;'^  or  that  the  fare  was  paid  by  the 
passenger  under  a  champertous  agreement  with  an 
attorney  to  induce  the  company  to  accept  the  over- 
charge and  then  to  recover  the  penalty;®^  or  that 


by  the  statute  will  cover  the  ex- 
iwnse  and  annoyance  of  seeklnir  Its 
recovery,  and  will  be  a  punishment 
to  cause  the  railroad  company  to  re- 
frain from  making  and  taking  such 
excessive  charge.  The  overcharn 
may  be  and  probably  would  be  smul 
In  amount,  and  wltnout  such  penalty 
the  aggrieved  passenger  would  not 
ordinarllr  feel  warrs^ed  In  seeking 
the  recovery  of  the  amount  which 
had  been  wrongfully  exacted,  on  ac- 
count of  the  expense  of  such  pro- 
cedure: and  If,  through  the  negli- 
gence, but  the  actual  Intention  of  the 
railroad  company,  the  overcha^e  is 
made,  the  result  to  the  passenger 
would  be  the  same."  St.  Louis,  etc., 
R.  Co.  V.  Waldrop,  $i  Ark.  4i,  46,  12S 
SV  778. 

75.  Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Waldrop.  93  Ark.  42,  183  SW  778. 

J. — ^Hunter  v.  Brie  R-  Co.,  70 
N  J.  L.  101.  66  A  13fl. 

N.  Y^Wysocki  v.  Erie  R.  Co.,  165 
App.  Div.  793.  140  NTS  960. 

Oh. — Cleveland,  etc.,  R.  Co.  v. 
Wells,  86  Oh.  St.  313,  82  NE  332,  5g 
LRA  6B1. 

W.  Va.— Hall  v,  Norfolk,  etc.,  R. 
Co.,  44  W.  Va.  36,  28  SB  764.  67 
AraSR  767,  41  LRA  609. 

76.  St.  Louis,  etc.,  R.  Co.  v.  Wal- 
drop, 98  Ark.  is.  123  SW  778. 

77.  Hall  v.  Norfolk,  etc..  R.  Co., 
44  W.  Va.  36,  28  SB  764,  67  AmSR 
757,  41  LRA  669. 

78.  St.  I4OUIS.  etc,  R.  Co.  v.  Baker, 
118  Ark.  69.  175  SW  397;  Petze  v. 
<^oney  Island,  etc.,  R.  Co.,  127  App. 
Dlv.  361.  Ill  i«TS  632. 

Mistake  as  a  detsnM  see  infra 
I  1097. 

[a]  Ohartfes  by  tloktt  affeat  and 
eoBdmotov  ■ariwttad^^lthough  the 

fare 'exacted  by  the  ticket  seller  does 
not  amount  to  an  overcharge,  yet.  if 
the  conductor  makes  an  additional 
charge,  the  two  acts  together  may  be 
considered  as  the  act  of  one  for  the 
purpose  of  holding  the  carrier  liable. 
St.  Louis,  etc..  R.  Co.  v.  Frleby,  96 
Ark.  281,  129  SW  291. 

79.  St.  Louis,  etc.,  R.  Co.  t.  Ryan, 
66  Ark.  246,  19  SW  839. 


BO.  King  V.  Nassau  Electric  R.  Co., 
128  App.  Dlv.  130,  112  NTS  689. 

81.  Kansas  City  Southern  R.  Co. 
V.  Brooks,  84  Ark.  23S,  105  SW  93. 

TranaportatloiL  from  one  state  to 
another  as  Interstate  oommenw  see 
Commerce  [7  Cyc  417]. 

88.  Kansas  City  Southern  R.  Co. 
V.  Brooks.  84  Ark.  233,  106  SW  93. 

83.  Petse  v.  Coney  Island,  etc.,  R. 
Co,,  127  App.  Dlv.  361,  111  NTS  6S2: 
King  V.  Syracuse,  etc.,  R.  Co.,  131 
NTS  878.  Compare  Hoyt  v.  Sixth 
Ave.,  R.  Co..  1  Daly  W.  T.)  B28 
(holding  that  a  statutory  provision 
that  railroads  shall  not  charge  over 
a  certain  sum  per  mile  and  impos- 
ing a  penalty  for  rharglng  a  greater 
sum  does  not  apply,  to  a  street  rail- 
road), 

84.  Enton  v.  Nassau  Electric  R. 
Co.,  68  Misc.  886,  126  NTS  666  (where 
It  was  said  that  under  the  conditions 
there  could  be  no  "lawful  rate,"  and, 
as  a  lawful  rate  imposes  a  limitation, 
there  being  no  limitation,  there  could 
be  no  excess). 

85.  St.  Louis,  etc.,  R.  Co.  v. 
FHsby,  96  Ark.  281,  129  SW  291; 
St  Louis,  etc,.  R.  Co.  v.  Freeman, 
96  Ark.  218,  128  SW  1024. 

86.  St.  Ih>u1s,  etc,  R.  Co.  v. 
Frlsby,  96  Ark.  281.  129  SW  291; 
St.  Lonls,  etc.,  R.  Co.  v.  Freeman, 
96  Ark.  218,  l28  SW  1024:  Pennsyl- 
vania Co.  V.  O'Connell,  84  Oh.  St  218, 
96  NB  778,  AnnCasl912C  640. 

[a]  Bona  flde  elalmaat^Where 
the  statute  gives  a  right  of  action  to 
"a  bona  Gde  claimant  using  the 
road,"  it  Is  not  essential  to  the  cause 
of  action  that  the  purchaser  should 
have  himself  used  the  ticket.  Penn- 
sylvania Co.  V.  O'Connell,  84  Oh.  St. 
218,"  220.  95  NE  773,  AnnCasl912C 
640  (where  It  was  said:  "Using  the 
road  of  such  company  Implies  an  In- 
tention to  use  it.  It  does  not  imply 
a  contract  personally  to  use  It"). 

87.  Chicago,  etc..  R.  Co.  v.  Davis, 
114  Ark.  619,  170  SW  246. 

■'There  Is  no  merit  in  the  contention 
that  these  minor  appellees  are  not 
the  persons  aggrieved  by  the  over-- 
charge of  fare,  since  such  overcharge 


was  not  paid  by  them,  but  by  the 
persons  In  charge  of  them — the 
grandmother  in  the  one  case  and  the 
mother  in  the  other.  The  persona 
referred  to  in  the  first  part  of  the 
section  of  the  statute  providing  the 
penalties  are  those  Intending  to  be- 
come passengers,  and  it  can  make  no 
difference  to  the  railroad  company 
by  whom  the  fares  were  actually 

Said;  and,  since  they  were  paid,  and 
or  the  minors,  they  are  the  parties 
aggrieved  within  the  meaning  of  the 
statute  and  entitled  to  recover  the 
penalties."  Chicago,  etc.,  R.  Co.  v. 
Davis,  114  Arte.  519,  170  SW  246, 
246, 

88.  St.  Louis,  etc.,  R.  Co.  T. 
Stevenson,  166  U.  S.  667,  16  SCt  484, 
491,  39  L.  ed.  673:  St  Louis,  etc.,  R. 
Co.  V.  6111,  166  U.  S.  649,  16  SCt 
484,  39  L.  ed.  667. 

[a3  Season,  for  role^Where  the 
legislatures  choose  to  act  dlrectlv  on 
the  subject  by  themselves  establish- 
ing a  tarlfF  of  rates  and  prescribing 
penalties  "there  la  no  opportunity  to 
resort  to  a  compendious  remedy,  such 
as  a  proceeding  in  equity,  because 
there  is  no  public  functionary  or 
commission  which  can  be  made  to  re- 
spond, and  therefore,  if  the  com- 
panies are  to  have  any  relief  It  must 
be  found  in  a  right  to  raise  the  ques- 
tion of  the  reasonableness  of  the 
statutory  rates  by  way  of  defence  to 
an  action  for  the  collection  of  the 
penalties."  St.  Louis,  etc„  R.  Co. 
am,  156  U.  S.  649,  16  SCt  484.  39  L. 
ed.  567. 

88.  Missouri  Pac.  R.  Co.  v.  Smith, 
60  Ark.  221,-  29  SW  752. 

90.  State  v.  Chicago,  etc..  Co.,  130 
Minn.  144,  153  NW  320.  LRAlfllBB 
764. 

91.  PIsher  v.  New  York  Cent.,  etc., 
R.  Co.,  46  N.  T.  614.  660  (where  it 
was  said:  "The  forfeiture  ia  Imposed 
upon  the  company  for  Its  act,  and 
this  entirely  Irrespective  of  the  ob- 
ject or  motive  of  the  passenger  in 
travellnK"). 

92.  Missouri  Pac.  R.  Co.  v.  Smith, 
60  Ark.  221,  29  9W  762  (ETince  the 
right  of  action  ^^^*^'^^^*|^'^ 
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the  payment  of  the  oTenhsig^  iras  Tofamtarily  made 
by  the  passei^fer;*"  or  that  the  exeessive  taxe  was 
in  fact  not  actually  paid,  where  the  statute  author- 
izes a  recovery  if  the  carrier  should  "demand  or 
charge  such  excessive  fare";"  or  that  the  amoont 
paid  in  excess  of  the  lepal  rate  of  fare  was  repay- 
able on  presentation  by  the  passenger  of  a  slip  given 
him  on  making  the  paj-ment or  that  a  greater  fare 
was  demanded  because  a  speed  greater  than  the 
ordinary  speed  was  requested." 

{%  1097]  <b)  Uistake.  No  penalty  of  course 
can  be  recovered  for  an  overcharge  due  to  inad- 
vertence or  mistake  not  amounting  to  gross  negli- 
gence, where  the  statute  expressly  so  provides."' 
Sucli  a  statute  is  intended  to  apply  only  to  inten- 
tional wrong  or  reckless  carelessness  by  the  rail- 
road company."*  It  has  been  held,  under  such  a 
statute,  that  an  honest  mistake  of  law  as  well  as 
of  fact  will  excuse  the  carrier;"  but  the  mistake 
which  is  to  be  relieved  from  must  not  have  been 
the  result  of  carelessness  on  the  part  of  the  car- 
rier in  being  advised  on  the  subject  of  its  legal 
rights.* 

Under  statutes  not  expressly  tempting  from  lia^ 
bility  for  mistake.  Where  the  statute  contains  no 
express  provision  exempting  the  carrier  from  lia- 
bility in  case  of  mistake,  it  has  been  held  that  the 
carrier  is  subject  to  a  penalty  only  where  it  iii- 
tentionally  chaises  an  excessive  fare,'  but  that  a 
presumption  of  such  intention  would  arise  from  the 
mere  act  of  taking  or  receiving  the  excessive  fare  ;* 
and  that  if  the  carrier  or  its  agent  demands  and 


receives  for  the  fare  an  amount  that  is  in  etcess 
of  what  is  lawful,  knowing  that  he  is  receiving  that 
amount,  the  carrier  will  be  liable  for  the  penalty, 
and  the  mistake  of  making  such  overcharge  consti- 
tutes no  defense;*  and  what  perhaps  amounts  to  the 
same  thing,  although  'differently  expressed,  that  a 
mistake,  although  honest,  will  not  excuse  the  car- 
rier if  it  is  duo  to  culpable  negligence.^  On  the 
other  hand,  it  has  been  held  that  an  honest  mistake 
of  a  conductor  in  collecting  fare,  without  the  inten- 
tion of  taking  an  amount  greater  than  was  lawful, 
will  not  make  the  carrier  liable.^  And  it  has  also 
been  held  that  where  a  ticket  agent  on  receiving  a 
fare  for  transportation  to  a  designated  point,  by  a 
mistake  gives  a  ticket  to  a  point  at  a  less  distance, 
and  the  conductor  requires,  in  addition  to  the  sur- 
render of  the  ticket,  the  payment  of  the  legal  fare 
between  the  two  points,  the  passenger  is  not  entitled 
to  recover  the  penalty,  there  being  an  honest  mis- 
take, and  no  intention  to  charge  more  than  the  l^al 
rate,*  although  in  such  a  case  the  carrier  would  be 
liable  in  damages  for  violating  the  contract  of 
carriage." 

1098]  (4)  Amount  and  Number  of  Penalties 
Recoverable.  Where  the  statute  provides  that  for  a 
disobedience  thereof  the  carrier  shall  forfeit  a  cer- 
tain sum,  which  sum  may  be  recovered  by  the  party 
paying  the  same,  and  omitting  the  words,  ' '  for  each 
and  every  offense,"  only  one  penalty  can  be  recov- 
ered for  all  overchai^s  exacted  from  one,  person 
prior  to  the  commencement  of  the  action."  It  has 
been  held,  however,  that  under  a  provision  that 


or    controlled    by    a  champertous 

agreement). 

93.  St.  Lfouls,  etc..  It.  Co.  v.  Olll, 
54  Ark.  101.  15  SW  18.  11  LRA  4fi2 
raff  166  U.  S.  649,  K  SCt  484,  39  J* 
ed.  667J. 

94.  Ballou  V.  Hawaiian  TramwayB 

Co..  10  Hawaii  376. 

95.  Hocan  v.  Long  Island  R.  Co., 
142  App.  Blv.  28.  126  NTS  449. 

96.  Com.  V.  Loud,  Z  Mete.  (Mass.) 
828,  37  AmD  139. 

97.  Wysockl  v.  Erie  R.  Co..  165 
App.  r>iv.  798,  140  NY3  960;  Enton 
V.  Coney  Island,  etc..  R.  Co.,  136  App. 
Dlv.  800,  121  NTS  793;  McCarthy  v. 
International  R.  Co.,  126  App.  Dlv. 
182,  110  NTS  936;  Tullls  v.  Brooklyn 
Heights  R.  Co..  71  App.  Div.  494,  75 
NTS  863;  Robinson  v.  International 
R.  Co.,  64  Misc.  163.  103  NTS  688; 
Stewart  v.  Metropolitan  St.  R.  Co., 
20  Misc.  605,  46  NTS  414;  King  v. 
Syracuse,  etc.,  R  Co.,  131  NTS  878. 

[al  Act*  not  amenntlng'  to  ffrosi 
negiiffcnoe. — (1)  Where  after  receiv- 
ing a  fare  from  a  paasenger  a  street 
car  conductor  again  demanded  his 
fare,  denied  that  the  passenger  had 
paid,  and  obtained  a  second  fare  on 
threatening  to  eject  him  unless  he 
paid  his  "faro,"  the  second  fare  was 
received  through  Inadvertence  or  mis- 
take not  amounting  to  gross  negli- 
gence, and  hence  the  passenger  could 
not  recover  a  penalty,  Robinson  v. 
International  R.  Co.,  64  Misc.  163.  103 
NTS  588.  (2)  And  the  same  Is  the 
case  where  toe  conductor  of  the  car 
to  which  the  passenger  has  been 
transferred  attempts  to  collect  the 
same  fare,  in  ignorance  of  the  pas- 
senger's right  to  continue  his  ride; 
In  such  case  there  la  no  attempt  to 
make  an  illegal  charge  or  exaction, 
Stewart  v.  Metropolitan  St.  R.  Co., 
20  Misc.  606,  46  NTS  414.    (3)  Es- 

Sectally  Is  this  true  where  the  con- 
nctor,  before  the  passenger  left  the 
car,  offered  to  accept  his  transfer 
check  or  to  restore  to  him  the  fare 
he  had  paid;  this  warrants  and  re- 

anlres  the  inference  that  the  over- 
tiarge  was  mistakenly  made  and 
under  circumstances  which  did  not 
amount  to  gross  negligence.  Tullls 


v.  Brooklyn  Heights  R.  Co.,  71  App. 
Dlv.  494,  75  NTS^868. 

98.  McCarthy  v.  International  R. 
Co..  126  App.  Div.  182,  110  NTS  936. 
-99.  Goodapeed  v.  Ithaca  St.  R.  Co., 
184  N.  T.  361,  77  NE  3B2  [aft  88 
App.  Div.  147,  84  NTS  383]  (mis- 
take In  the  construction  of  statutory 
rights,  such  as  an  ordinarily  prudent 

Eerson  honestly  desiring  to  act  within 
Is  rights  might  make) ;  Enton  v. 
Coney  Island,  etc..  R.  Co.,  136  App. 
Div.  80^  121  NTS  793  (dfctum  to 
same  effect  as  Ooodspeed  v.  Ithaca 
St  R.  Co.,  supra). 

[a]  In  support  of  this  view  It  hu 
been  ssldi  "if  we  did  not  read  sec- 
tion 39  as  Including  within  its  ex- 
emption from  the  penalty  cases  of 
mistakes  In  law  as  well  as  mistakes 
of  fact,  I  think  that  we  should  be. 
quite  unwarrantably,  refusing  to  ad- 
mit a  dlatlnction  in  the  application  of 
the  general  presumption  of  law  re- 
ferred to,  which  equity  recognizes, 
which  is  Just  in  itself  and  which  th© 
Legislature,  from  its  unqualified 
language,  may  well  be  presumed  to 
have  understood."  Ooodspeed  v. 
Ithaca  St.  R.  Co.,  184  N.  T.  351,  356, 
77  NB  392. 

[b]  Snls  api^d. — Where,  under 
the  advice  of  its  counsel,  a  railroad 
company  makes  an  overcharge,  the 
right  to  which  might  be  legally  con- 
sidered a  fairly  doubtful  question.  It 
constitutes  an  Inadvertence  or  mis- 
take not  amounting  to  gross  negli- 
gence, within  the  terms  of  L.  (1890) 
c  565  S  89,  imposing  a  forfeiture  of 
fifty  dollars  on  any  railroad  corpora- 
tion which  shall  ask  or  receive  more 
than  the  lawful  rate  of  fare,  unless 
such  overcharge  was  m'ade  through 
inadvertence  or  mistake  not  amount- 
ing to  gross  negligence.  Parker  v. 
Elmira,  etc..  R.  Co.,  27  App,  Dlv.  |383, 
49  NTS  1127  [aff  166  N.  T.  274,  69  NE 
81]. 

1.  Ooodspeed  v.  Ithaca  St.  R.  Co., 
184  N.  T.  361.  77  NE  392. 

"The  mistake,  which  Is  to  be  re- 
lieved from,  must  not  have  baen  the 
result  of  carelessness  on  the  part  of 
the  corporation  in  being  advised 
upon  the  subject  of  its  legal  rights. 


The  circumstances  should  show  that 
its  action  was  induced,  in  the  particu- 
lar case,  for  such  reasons  as  would 
govern  the  conduct  of  an  ordinarily 
prudent  person,  honestly  desiring  to 
act  within  his  rights."  Ooodspeed  v. 
Ithaca  St.  R.  Co.,  184  N.  Y.  861,  856, 
77  NE  392. 

a.  St.  Louis,  etc.,  R.  Co.  v.  Baker, 
118  Ark.  69.  175  897;  Little  Rock, 
etc..  R.  Co.  V.  Clark,  58  Ark.  490. 
26  SW  604. 

3.  Little  Rock,  etc.,  R.  Co.  v. 
Clark,  68  Ark.  490,  26  SW  604. 

4.  Chicago,  etc..  R.  Co.  v.  Young, 
102  Ark.  599,  145  SW  203;  St.  Louis, 
etc.,  R.  Co.  v.  Waldrop.  93  Ark.  42, 
123  SW  778;  Missouri  Par.  R.  Co.  v. 
Smith,  60  Ark.  221,  29  SW  762. 

B.  Missouri  Pac.  R.  Co.  v.  Smith, 
60  Ark.  221,  29  SW  762. 

fa]  An  honest  mistake  as  to  tlis 
fllstanee  between  Its  stations  will 
not  excuse  the  railroad  company  for 
a  charge  of  more  than  the  statutory 
amount  for  the  actual  distance,  since 
the  company  la  bound  to  know  the 
distances  between  its  stations.  Mis- 
souri Pac.  R.  Co.  V.  Smith,  60  Ark. 
221,  29  SW  752. 

e.  St.  Louts,  etc.,  R.  Co.  v.  Baker, 
118  Ark.  69,  175  SW  397;  Little  Rock, 
etc..  R.  Co.  V.  Clark,  58  Ark.  490,  25 
SW  504. 

7.  Smith  V.  St.  Louis,  etc.,  R.  Co., 
118  Ark.  291,  176  SW  308;  Chlcairo. 
etc.,  R.  Co.  V.  McDermott,  106  Ark. 
170,  152  SW  983,  44  LRANS  281  and 
note. 

8.  Smith  V.  St.  Louis,  etc.,  R.  Co.. 
118  Ark.  291.  176  SW  308. 

Vwf onaues  or  breach  of  oostoMt 
ffMMMUy  see  infra  {9  1229-1293. 

XUcovsry  of  sxoeMTe  ohazgM  Bee 
supra  i  1098. 

9.  Fisher  v.  New  York.  Cent.,  etc., 
R.  Co..  46  N.  Y.  644.  688. 

[a]  B«MM  for  ma^The  lerls- 
lature  did  not  Intend  to  open  a  door 
to  a  practice  adopted  in  a  case  orisri. 
nating  in  another  part  of  the  State, 
now  under  advisement  In  this  court, 
of  opening  a  book  account  of  penal- 
ties earned,  and  delaying  suit  for  a 
year,  when  such  penalties  amounted 
to  between  120,000  and  180,000.  A 


For  later  osmb.  dsvslopmsats  and  ohangM  in  the  law  see  cumulative  Annotations,  sun*  title,  pag^an^o^^^^r. 
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the  carrier  "shall  forfeit  and  pay  to  the  party 
aggrieved  a  sum  equal  to  double  the  amount 
of  the  overcharge,  but  in  no  case  shall  the 
amount  of  the  forfeiture  be  less  than"  a  cer- 
tain sum,  he  shall  have  the  right  to  recover  for 
each  overcharge."  If  the  statute  declares  that  the 
railroad  company  exacting  excessive  fares  is  lia- 
ble in  three  times  the  excess,  the  company  which 
charges  excessive  fares  for  transportation  over  its 
own  line  and  a  connecting  road  is  liable  only  in 
three  times  the  excess  of  its  own  fare;  the  penalty, 
does  not  extend  to  an  excess  charge  on  the  connect- 
ing road."  A  earner  charging  a  husband  excessive 
fare  on  a  single  purchase  of  two  tickets  for  himself 
and  his  wife  is  subject  to  but  one  penalty,  in  the 
absence  of  anything  to  show  that  it  intended  to  ap- 
portion its  wrongful  act  between  the  two  tickets.^' 
1099]  (6)  Actions.  An  action  to  recover  the 
penalty  for  chai^ng  excessive  fares  may  foe  brought 
in  the  county  where  the  ticket  was  sold  and  under 
some  statutes  the  title  of  the  statute  should  be  in- 
dorsed on  the  proeesB.^*  The  petition  nwd  not  i^a- 
tive  matters  of  defense,  as  for  instance,  that  the 
ticket  was  purchased  for  the  purpose  of  obtaining 
a  penalty  nor  is  it  necessary  to  plead  matters  of 
evidence.^  An  answer  attacking  the  statute  under 
which  the  penalty  is  sought  to  be  enforced  as  un- 
constitutional, because  under  its  terms  the  carrier 
would  be  obliged  to  operate  its  railway  at  a  loss, 
is  insufficient  to  raise  the  constitutional  question, 
unless  it  appears  that  the  rate  fixed  is  unreason- 
able." 

Evidence.    The  burden  is  on  plaintifi  to  show 


facts  sufficient  to  bring  his  ease  within  the  provi- 
sions of  the  statute.^ 

Trial.  Whether  or  not  the  carrier  was  guilty  of 
gross  negligence  in  allowing  a  conductor  to  take 
charge  of  its  cars  and  eolloct  fares  without  adopt- 
ing some  effectual  method  of  notifying  him  of  a 
change  in  the  rate  of  fares  is  a  question  of  fact.*' 
So  also  it  is  a  question  of  fact  whether  a  railroad 
station  was  a  r^ular  station  or  a  flag  station  within 
the  meaning  of  a  statute  authorizing  railroad  com- 
panies to  make  special  charges  to  passengers  board- 
ing a  train  or  alighting  at  other  than  regular  sta- 
tions.^ A  judgment  against  a  carrier  for  the  pen- 
alty for  an  overcharge  between  two  stations  is  not 
supported  by  evidence  merely  that  the  mileposts  be- 
tween such  stations  showed  the  distance  to  be  so 
many  miles,  where  it  does  not  appear  that  the  com- 
pany had  any  connection  witli  such  mileposts,  or 
that  they  were  located  on  its  right  of  way.** 

[$  1100]  6.  Time,  Place,  and  Mode  of  Tender  or 
Payment — a.  In  General.  A  carrier  may  make  and 
enforce  reasonable  r^ulations  as  to  the  time,  place, 
and  mode  of  payment  of  fare  j*^  and  it  may  demand 
prepayment  of  fare."  But  as  a  general  rule,  the 
time  of  taking  the  fare,  whether  at  the  carrier's 
station  or  office,  or  in  the  car  or  other  vehicle,  is  im- 
material;** and  in  the  absence  of  a  regulation,  it 
is  not  necessary  that  it  should  be  paid  or  tendered 
in  advance ;  it  is  snffleient  that  it  is  understood  that 
faro  is  to  be  paid." 

[5  1101]  b.  Depositing  Fare.  A  rule  of  a  street 
railroad  company  requiring  passengers  to  deposit 
their  fare  in  a  box  or  other  device  on  the  car,  on 
entering  such  car,'"  or  within  a  given  time  or  dis- 


construction  permlttlne  this  would 
defeat  the  Intention  oi  the  legisla- 
ture, which  was  to  suppress  the  ex- 
tortion by  prompt  prosecutions,  by 
enabling  parties  to  forbear  suing 
until  the  aggregate  of  penalties 
amounted  to  a  large  sum."  Fisher  v. 
New  York  Cent.,  etc,  R.  Co..  16  N.  T. 
«44,  658. 

10.  Pittsburg,  etc..  R.  Co.  v. 
Moore,  33  Oh.  ^t.  384.  38B,  31  AmR 
643  Jdlst  Fisher  v.  New  York  Cent. 
R.  Co..  46  N.  T.  644]. 

11.  Streeter  v.  Chicago,  etc.,  R. 
Co.,  40  Wis.  294. 

13.  Chicago,  etc.,  R.  Co.  v.  Toung, 
102  Ark.  699,  14S  SW  203. 

13.  Pennsylvania  Co-  v.  O'Connell, 
84  Oh.  St.  218.  95  NB  773,  AnnCaa 
1912C  540. 

14.  Hunter  v.  Erie  R.  Co.,  70  N. 
J.  L.  101,  66  A  13d. 

[a]  Indonliv  title  of  atatut*  on 
prooeu. — In  a  qui  tarn  action  to  re- 
cover from  a  railroad  company, 
under  Gen.  8t,  p  2673  }  149,  for 
charging  a  passenger  an  excessive 
rate.  It  Is  necessary  to  Indorse  on 
the  proceas,  under  Pr.  Act  (Gen.  St. 
p  2575)  g  254,  not  only  the  Utie  of 
the  aforesaid  statute,  but  also  the 
title  of  Act  March  11,  1880  (Gen. 
St.  p  2701  i  270),  the  alleged  viola- 
tion of  which  is  the  foundation  of 
the  action.  Hunter  v.  Erie  R.  Co., 
70  N.  J.  L.  101,  66  A  139. 

IB.  Cincinnati,  etc.,  R.  Co.  v. 
Cook,  37  Oh.  St.  266. 

16.  NelUs  V.  New  Tork  Cent.  R. 
Co,.  30  N.  Y.  506. 

[a]  Uluatration. — In  an  action 
against  the  New  York  Central  Rail- 
road Company  to  recover  the  forfeit- 
ure of  fifty  dollars  for  charging  more 
than  the  legal  fare,  it  Is  not  neces- 
sary' that  tne  complaint  should  set 
nut  the  various  enactment:?  consoli- 
dating the  several  companies  which 
make  up  the  New  York  Central  Rail- 
road Company,  so  as  to  show  that 
the  latter  company  is  restricted  to  a 
fare  of  two  cents  per  mile  for  each 
passenger;  but  it  Is  enough  to  allege 
that  defendant  had  been  duly  or- 
ganized, that  It  was  entitled  to  de- 
mand and  receive  of  paSMnien  a 


certain  rate  of  fare,  and  that  It  had 
demanded  and  received  a  higher  rate. 
Nellls  V.  New  York  Cent.  R.  Co..  30 
N.  Y.  506. 

17.  Missouri  Pac.  R.  Co.  v.  Smith, 
60  Ark.  221,  29  SW  752. 

[a]  Thna,  an  allegation  that  the 
rate  fixed  Is  unreasonable,  in  that 
the  actual  cost  of  transporting  each 

?a^senger  and  his  laaggage  over  de- 
endant's  road  la  more  than  three 
cents  a  mile,  and  that  hence  defend- 
ant is  compelled  to  transport  pas- 
sengers at  a  loss.  Is  bad  on  demurrer. 
It  not  showing  but  that  the  statu- 
tory rate  permits  of  a  profit  on  de- 
fendant's aggregate  buslnesB,  Mis- 
souri Pac.  R.  Co.  T.  Smith,  CO  Ark. 
221.  29  SW  762. 

IS.  Chicago,  etc.,  R.  Co.  v.  Young, 
102  Ark.  599.  145  SW  203;  Enton  v. 
Coney  Island,  etc.,  R.  Co.,  136  App. 
Dlv.  800.  121  NYS  793. 

[a]  Which  of  two  statntM  appll- 
oaole. — Where  there  are  two  acts 
under  which  a  railroad  may  operate 
within  city  limits,  one  of  which  im- 
poses no  restriction  as  to  rate  of 
fare  while  the  other  does,  if  action 
Is  brought  under  the  Railroad  Law 
(L.  [1890]  c  665)  i  39.  to  recover  the 
penalty  f^r  excessive  fare  charged, 
the  burden  of  proof  Is  on  plaintiff 
who  asserts  the  charge  to  be  Illegal, 
to  establish  by  a  fair  preponderance, 
under  which  act  defendant  Is  opera- 
ting. Enton  v.  Coney  Island,  etc.,  R, 
Co..  136  App.  Dlv.  800,  121  NYS  793. 

[b]  Bvideno*  held  aniHolent  to 
authorize  a  verdict  against  the  car- 
rier. Chicago,  etc.,  R.  Co.  v.  Young. 
102  Ark.  699.  145  SW  203. 

19.  King  V.  Syracuse,  etc.,  K.  Co., 
131  NYS  878. 

30.  Clark  v.  Jonesboro,  etc.,  R.  Co., 
87  Ark.  385,  112  SW  961. 

21.  Little  Rock,  etc.,  R.  Co.  v. 
Well!?.  61  Ark.  3B4,  33  SW  208,  64 
AmSR  216.  30  LRA  660. 

sa.  Ammons  v.  Southern  R.  Co., 
138  N.  C.  655.  51  SE  127,  3  AntiCaa 
886;  Reese  v.  Pennsylvania  R.  Co..  131 
Pa,  422,  19  A  12.  17  AmSR  818,  6 
LRA  629;  Knoxvllle,  Tract.  Co.  v. 
WUkerson,  117  Tenn.  462,  99  SW  992. 
9  LRAN3  G7B,  10  AnnCaa  641;  Tuffley 


V.  Tate,  21  Cox  C.  C.  337. 

as.  Hurt  V.  Southern  R.  Co.,  40 
Miss.  391. 

[a]  If  a  carrier  does  not  demand 
prvpannent  of  fare,  It  must  be  pre- 
sumed to  rely  on  Its  lien  on  the  pas- 
sengers' baggage  or  on  the  Integrity 
and  responsibility  of  the  passenaer. 
Hurt  v.  Southern  R  Co.,  4Q  MUB, 
391. 

34.  Russ  V.  The  War  Elagle,  14 
Iowa  363;  Gordon  v.  Grand  St..  etc, 
R.  Co.,  40  Barb.  (N.  Y.)  546. 

85.    See  supra  g  1043. 

se.  Nye  V.  Marysville.  etc.,  St.  R. 
Co..  97  Cal.  461,  32  P  630;  Elder  v. 
International  R.  Co..  68  Misc.  22,  122 
NYS  880  [aff  143  App.  Dlv.  960  mem, 
128  NYS  1122  memi;  Martin  V.  Rhode 
Island  Co..  32  R.  I.  162.  78  A  648,  33 
LRANS  695,  AnnCasl&12C  1283  and 
note;  Virginia  R..  etc.,  Co.  v. 
©■Flaherty,  118  Va.  749,  88  SE  312. 

[a]  Thns,  a  rule  of  a  street  rail- 
road company  requiring  payment  of 
fare  by  ita  passengers  by  means  of 
an  automatic  fare  registering  device 
held  in  the  hand  of  the  conductor, 
and  consisting  of  a  small  nickel- 
plated  box  having  a  coin  slot  on  one 
side,  through  which  slot  the  passen-- 

f:er  inserts  the  nliikel,  the  coin  be- 
ng  drawn  inio  the  device  by  Its 
mechanism  as  soon  as  the  edge  of 
the  nickel  touches  certain  levers 
within  the  slot,  whereupon  the  fare 
Is  registered  automatically,  under 
which  rule  a  passenger  may  either 
Insert  a  coin  possessed  by  him  or 
may  receive  one  in  change  from  the 
conductor  and  Insert  it,  Is  not  un- 
reasonable as  causing  great  Incon- 
venience and  annoyance  to  passen- 
gers without  benefit  to  the  traveling 
public,  as  being  solely  for  the  bene- 
fit of  the  carrier.  In  keeping  a  check 
on  dishonest  conductors,  as  being  a 
reflection  on  the  hone.sty  of  the  con- 
ductors, and  as  not  serving  the  con- 
venience of  the  conductors  In  keep- 
ing account  of  the  fares  collected, 
the  rule  imposing  no  greater  bur- 
den on  the  passengers  than  n  per- 
missible rule  requiring  the  purchase 
of  tickets  and  b^lng^t-jJd  |t&  th** 
carrleCi|ril(tdW35%dBi^tM^ 
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tanoe,"  is  a  reasonable  one  which  must  be  eomplied 
with  by  a  passex^r.  An  employee  authorized  to 
make  change  may  not,  by  misti&e,  retain  a  nickel 
belonging  to  a  passenger,  and  then  compel  him  to 
put  another  fare  in  the  box." 

Correction  of  mistake.  Where  &  passenger,  by 
mistake,  deposits  in  the  box  an  amount  greater  than 
the  fare,  he  is  entitled  to  restitution  of  the  excess, 
and  if  the  employee  in  chaise  is  not  authorized  to 
return  it  and  in  that  manner  correct  the  mistake,  it 
is  a  reasonable  course  to  adopt  for  the  passenger  to 
receive  the  fare,  of  another  passenger,  and  in  that 
way  reimburse  himself."  A  regulation  requiring  a 
passenger  who  may  be  deprived  of  his  money  by  in- 
advertently depositing  in  tlio  box  more  than  the 
amount  of  the  fare  to  go  to  the  office  for  his  reim- 
bursement and  the  correction  of  the  mistake  is 
unreasonable." 

[9  1102]  c.  Medium  of  Paym«nt.^^  In  the  ab- 
sence of  a  special  statute  requiring  payment  in  some 

fylng  the  accounting  for  fares,  ob' 
viating  the  necessity  of  daily  settle- 
ments between  them,  securing  accur- 
acy, and  tending  to  prevent  fraud 
and  mistake.  Martin  v.  Rhode  Island 
Co.,  32  R.  I.  162,  78  A  648,  32  LRANS 
695.  AnnCasl912C  1283  and  note. 

[b]  £xoeptloiULl  olronnutaiicM 
may  arise  which  will  make  the  strict 
enforcement  of  the  rule  vexatious, 
but  the  railroad  company  need  not 
provide  Cor  all  the  possible  excep- 
tions justifying  a  suspension  of  such 
rule.  Elder  v.  International  R,  Co,, 
68  Misc.  22.  122  NYS  880  [afC  143 
App.  Dlv.  &$0  mem,  128  NYS  1122 
memj. 

[cj    Vot  dMuana  for  grektsr  fa». 

—The  requirement  that  a  passenger 
shall  pay  hla  fare  into  the  automatic 
collector  Is  not  a  demand  for  a 
greater  fare  than  that  allowed  by  the 
carrier's  charter  fixing  a  maximum 
rate  of  five  cents,  stnce  the  estab- 
lishment of  such  maximum  rate  does 
not  preclude  the  carrier  from  making 
reasonable  regulations  as  to  its  pay- 
ment. Martin  v.  Rhode  Island  Co.. 
32  R.  I.  162,  78  A  648,  32  IiRANS 
695,  AnnCasl912C  1283. 

87.  Curtis  V.  Louisville  City  B. 
Co.,  94  Ky.  573,  2S  SW  363,  16  KyL, 
351,  21  I^RA  649. 

as.  Curtis  V.  Louisville  City  R. 
Co.,  94  Ky.  673,  23  SW  3«3,  15  KyL 
351,  2i  LRA  649  (where  the  court 
considered  the  retention  of  the  five 
cents  a  payment  of  the  fare,  which 
the  employee  could  have  put  in  the 
box-  had  he  so  desired).  _ 

OB.  Corbett  v.  Twenty-third  St,  R. 
Co.,  42  Hun  (N.  YJ  687. 

30.  Corbett  v.  Twenty-third  St  R. 
Co..  42  Hun  (N.  Y.)  B87. 

31.  MiMmu  of  pivmm*  ffnmOlj 
see  Payment  [30  Cyc  1187]. 

32.  Tarbell  v.  Central  P&c.  R.  Co., 
34  Cal.  616;  Atlanta  Cons.  St.  R.  Co. 
V.  Keeny,  99  Ga.  266,  26  SS  629.  33 
LRA  824  and  note. 

[a]  Tor  liutaBOOt  it  was  attempted 
at  one  time  by  csirrlers  in  California 
to  require  payment  of  fare  In  gold, 
and  no  doubt  such  regulation  was 
valid;  but,  with  reference  to  a  pas- 
senger whose  transportation  had 
commenced  before  payment.  It  was 


particular  kind  of  money,  a  passei^^  may  tender 
payment  in  any  good  and  lawful  money,  and  the 
carrier  is  not  entitled  to  insist  on  a  particular 
kind  of  money,  as,  for  instance,  coin,  instead  of 
legal  tender  notes.'^  And  it  must  accept  legal  ten- 
der notes  at  their  face  value,  in  payment  of  fare 
when  demanded  in  advance  of  transportation;"  and 
if  it  exacts  payment  in  gold  or  silver  coin,  or  the 
market  value  thereof  in  such  notes,  it  is  liable  to 
the  statutory  penalty  for  chaining  a  rate  greater 
than  that  allowed  by  law.**  Unless  a  payment  in 
money  is  expressly  required,  the  fare  need  not  be 
paid  even  in  money,  for  any  valuable  consideration 
moving  from  the  person  to  the  carrier  will  render 
him  a  paying  passenger. "°  However,  under  an  act 
of  congress,"  a  carrier  cannot  accept  any  compen- 
sation other  than  cash  for  interstate  transporta- 
tion," and  hence  the  delivery  of  such  transporta- 
tion in  exchange  for  advertising,""  or  for  injorie^ 
received,"*  or  for  services  or  property,*"  is  a  viola- 


held  that  the  obligation  to  nay  had 
become  a  debt,  discharge  of  which 
rould  be  made  In  any  legal  tender. 
Tarbell  v.  Central  Pae,  R.  Co.,  34 
Cul.  616. 

[b]  Bare  coin. — A  genuine  silver 
roln  of  the  United  States  distinguish- 
able as  such,  although  somewhat  rare 
and  differing  in  appearance  from 
other  coins  of  the  government  of 
like  denomination  but  of  later  date, 
is  nevertheless  a  legal  tender  for  car 
fare.  Atlanta  Cons.  St.  R.  Co.  V. 
Keeny.  99  Ga.  266.  25  SE  629.  33  LRA 
S2i. 

33.  Lewis  V.  New  York  Cent.  R. 
Co..  49  Barb.  (N.  Y.)  330.  See  also 
Moneypenny  v.  Sixth  Ave.  R.  Co..  35 
HowPr    ivr.  Y.)   452    (holding  that. 


where,  at  the  time  the  charter  was 
granted,  the  company  had  the  right 
to  demand  a  fare  of  Ave  cents  in 
specie.  It  was  warranted,  on  the 
issue  of  paper  currency  by  the 
general  government,  which  action  en- 
hanced tne  value  of  the  original  fare 
in  advancing  the  fare  one  cent;  and 
that  a  law  cif  congress  allowing  the 
company  so  to  do  vraa  constitutional). 

[a]  Uader  tlie  not  of  Febr.  26. 
1862.  declaring  that  the  notes  thereby 
authorized  shall  "be  lawful  money 
and  a  legal  tender  for  all  debts, 
public  and  private,  within  the  United 
States,  except  duties  on  imports  and 
interest."  a  company  Is  bound  to  ac- 
cept such  notes  at  their  face  value 
In  payment  of  fare  on  Its  railroad, 
when  payment  Is  demanded  In  ad- 
vance of  transportation  on  such  road. 
liCwis  V.  New  York  Cent.  R.  Co.,  49 
Barb.  (N.  Y.)  330.  331. 

34.  Lewis  V.  New  York  Cent.  R. 
Co.,  49  Barb.  (N.  Y.)  330. 

Penalty  for  exoevfllve  or  nnantbor- 
Ued  <jbsxgw  see  generally  supra  fi 
1094. 

35.  U.  S. — Orand  Trunk  R.  Co,  v. 
Stevens,  95  U.  S.  656;  24  L.  ed.  535; 
Indianapolis,  etc.,  R.  Co.  v.  Horst,  93 
U.  S.  291.  23  L.  ed.  898;  New  York 
Cent-  R.  Co.  v.  Lockwood,  17  Wall. 
357,  21  L.  ed.  627. 

Ark. — Little  Rock,  etc.,  R.  Co.  V. 
Miles,  40  Ark.  298. 

Del. — Flinn  v.  Philadelphia,  etc.,  R. 
Co.,  6  Del.  469. 

Ind. — Ohio,  etc.,  R.  Co.  v.  Nlckless. 
71  Ind.  271:  Ohio,  etc..  R.  Co.  v. 
Selby,  47  Ind.  471.  17  AmR  719. 

Mo. — Carrol)  v.  Missouri  Pac.  R. 
Co..  88  Mo.  239.  67  AmR  382. 

Oh. — Cleveland,  etc,  R.  Co.  v, 
Curran.  IB  Oh.  St.  1.  2  AmR  362. 

Pa^-<3oldey  v.  Pennsylvania  R. 
Co.,  30  Pa.  242.  72  AmD  703. 

Tex. — ^International,  etc.,  R.  Co. 
V.  Oray,  66  Tex.  82:  Texas,  etc., 
R.  Co.  V.  Garcia.  62  Tex.  286. 

Utah. — ^Koxmlnsky  v.  Oregon  Short 
Line  R.  Co.,  86  Utah  464,  104  P  670, 
24  LRANS  7G8. 

W.  Va, — ^Maslln  v.  Baltimore,  etc., 
R.  Co.,  14  W.  Va.  180. 

Wis.— Lawson  v,  Chicago,  etc.,  R- 
Co.,  64  Wis.  447,  24  NW  618,  64 
AmSR  634;  Pool  v.  Chicago,  etc.,  R. 
Co.,  6«  Wis.  227.  14  NW  ?6;  Pool  v. 
Chicago,  etc.,  R.  Co.,  S3  Wis.  667,  11 
NW  15. 

[a]  JvwtHry^A  conductor  Is  not 
required  to  accept  a  passenger's 
Jewelry  as  a  pledge  for  his  fare, 
where  a  rule  of  the  carrier  requires 
a  ticket  or  fare  In  money.  Texas, 
etc.,  R.  Co.  V.  Smith,  38  Tex.  Civ.  A. 
4,  84  SW  852. 

[b]  Use  of  Borip  In  payment  of 
far*. — The  word  "obtainable,"  In  a 
contract  providing  that  scrip  ex- 
changeable for  tickets  will  not  be 
honored  for  passage  on  trains  except 
from  stations  where  tickets  are  not 
obtainable,  cannot  be  given  Its  full 
natural   meaning,   but   must  be  re- 


stricted to  mean  that  scrip  cannot 
be  used  for  fare  on  trains,  except 
from  stations  where  tickets  are  not 
kept  on  sale  or  for  exchange  for 
scrip.  Kozmlnsky  v.  Oregon  Short 
Line  R.  Co.,  36  Utah  464,  104  P  570. 
24  LRANS  758. 

36.  Act  June  29.  1906  (34  U.  S. 
St.  at  L.  5S4  c  3691),  amending  Act 
Pebr.  4,  1887  <24  tf.  S.  St.  at  L. 
379  o  104  I  2). 

37.  Chicago,  etc.,  R.  Co.  v.  U.  S. 
219  U.  S.  486.  31  SCt  272,  55  L.  ed. 
306  [aff  163  Fed.  1141;  Loulavllle. 
etc.,  11.  Co.  V.  Mottley.  219  U.  S.  467. 
31  SCt  265,  55  L.  ed.  297.  34  LRANS 
671  [rev  133  Ky.  652,  118  SW  892]. 

[aj  "Ths  endant  pnipoa*  of  Con- 
gress was  to  establish  uniform  rates 
for  transportation,  to  give  all  the 
same  opportunity  to  know  what  the 
rates  were  as  well  as  to  have  the 
equal  benefit  of  them.  To  that  end 
the  carrier  waa  required  to  print, 
post  and  file  its  scnedules  and  to 
keep  them  open  to  public  Inspection. 
No  change  could  be  made  in  the 
rates  embraced  by  the  schedules  ex- 
cept upon  notice  to  the  Commission 
a.nd  to  the  public.  But  an  examina- 
tion of  the  schedules  would  be  of  no 
avail  and  would  not  ordinarily  be  of 
any  practical  value  If  the  published 
rates  could  be  disregarded  in  special 
or  particular  cases  by  the  accept- 
ance of  property  of  various  kinds, 
and  of  such  value  as  the  parties  Im- 
mediately concerned  chose  to  put 
upon  it.  In  place  of  money  for  the 
services  performed  by  the  carrier." 
Louisville,  etc.,  R.  Co.  v.  Mottley. 
219  U.  S.  4S7,  47G,  31  SCt  265,  55 
L.  ed.  297,  84  LRANS  671  [rev  133 
Ky.  652,  118  SW  982]. 

[b]  'The  pusenyer  has  no  rl^t 
to  btty  tlolcvts  with  ••rrioM,  aMvw 
tlsiug,  releases  or  property,  nor  can 
the  railroad  company  buy  services, 
advertising,  releases  or  property  with 
transportation.  The  statute  mani- 
festly means  that  the  purchaser  of 
a  transportation  ticket  by  a  passen- 
ger and  its  sale  by  the  company  shall 
be  consummated  only  by  tne  former 
paying  cash  and  by  the  latter  re- 
ceiving cash  of  the  amount  specified 
In  the  published  tariffs-"  Louisville. 
etc..  R.  Co.  V.  Mottley,  219  U.  S.  467, 
477.  31  SCt  265,  65  L.  ed.  297,  34 
LRANS  671  [rev  133  Ky.  662,  118 
SW  9821 

38.  Chicago,  etc^  R.  Co.  v.  U.  S., 
219  U.  S.  486,  31  SCt  272.  66  L.  ed. 
305  raff  163  Fed.  1141;  Louisville,  etc., 
li.  Co.  v.  Mottley,  219  U.  S.  467,  31 
SCt  265,  65  L.  ed,  297,  34  LRANS 
671  [rev  ISS  Ky.  6B2,  118  SW  9821- 
Illinois  Cent.  R.  Co.  v.  Holman,  106 
Miss.  449.  64  S  7 

39.  Louisville,  etc.,  R.  Co.  v.  Mott- 
ley, 219  U.  S.  467,  31  SCt  266,  65  L. 
ed.  297.  34  LRANS  671  [rev  133  Ky. 
652,  118  SW  982]. 

40.  Louisville,  etc.,  R.  Co.  v.  Mott- 
ley. 219  U.  S.  467.  31  SCt  2«6,  55  L. 
ed!  297.  34  LRANS  671  [rev  131  Ky. 
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tion  of  the  act,  although  such  a  transaction  is  per- 
mitted by  a  state  statute/^  and  although  thrae  was 
a  prior  contract  between  the  carrier  and  the  pas  sen- ' 
ger  for  sacli  transportation."  So  also  under  some 
state  statutes,  the  carrier  cannot  accept  other  than 
cash  in  payment  of  a  passei^r'a  fare.*"  Thus  a 
statutory  provision  which  prohibits  a  common  car-, 
rier  from  charging  one  person  a  greater  or  a  less 
compensation  than  another,  and  which  also  prohib- 
its ehai^ng  other  than  the  rates  fixed  and  estab- 
lished, which  rates  are  expressed  and  measured  by 
dollars  and  cents,  prevents  a  carrier  from  collecting 
or  receiving  other  than  cash  in  payment  of  a  pas- 
senger's fare.** 

wnooth  or  mntlUted  money.  A  silver  coin,  worn 
smooth  by  constant  and  long  continued  handling 
while  being  circulated  as  a  paft  of  the  national  cur- 
rency, but  distinguishable  and  not  appreciably 
diminished  in  weight,  is  a  good  tender  for  car 
fare.*"  But  the  conductor  has  the  r^ht  to  demand 
an  entire  bill  and  is  not  bound  to  accept  one  from 
which  a  portion  has  been  torn;  if  any  part  which 
may  aid  in  determining  whether  it  is  a  genuine  bill 
is  absent,  he  is  under  no  duty  to  receive  it.** 

[$  1103]  d.  Amount  of  Tender;  Makinfi  Change. 
A  passenger,  particularly  one  on  a  street  car,  is  not 
bound  to  tender  the  exact  fare,  and  while  a  tender 
of  more  than  the  amount,  with  the  requirement  of 
the  making  of  change,  may  perhaps  under  the  or- 
dinary usages  of  such  business  be  sufficient,  yet  the 
person  makii^  the  tender  cannot  cspect  the  agent 
or  servant  of  the  carrier  to  be  prepared  to  make 
change  in  any  amount,  no  matter  how  lai^,  and 
there  must  be  a  reasonable  ^>proximation  of  the 
amount  tendered  to  the  fare  and,  in  the  absence 
of  a  rule  of  the  carrier  fixing  the  maximum  amount 


for  which  chaise  will  be  made,  if  a  reasonable 
amount  is  tendered,  the  carrier  must  furnish 
change.*^  The  carrier,  however,  may  make  a  rea- 
sonable rule  fixing  the  maximum  amount  for  which 
change  wilt  be  made  i*^  and  where  such  a  rule  exists, 
a  tender  of  more  than  the  maximum  amount  is  not 
a  good  tender;"  and  in  such  a  case  the  conductor 
is  not  bound  to  change  a  bill  of  a  lai^er  denomina- 
tion than  that  fixed  as  the  maximum,  althoi^h  he 
has  sufficient  change  on  hand  so  to  do,  as  he  is 
allowed  considerable  diswetion  in  deciding  whether 
lie  has  sufficient  change  for  the  probable  demands 
of  the  trip  to  allow  him  to  chai^  more  than  the 
maximum  amount  in  a  particular  case."  What  is  a 
reasonable  sum  within  the  mcfmii^  of  these  rules  is 
usually  a  question  for  the  court  to  determine,*^  and 
depends  largely  on  whether  the  carrier  is  a  steam 
railroad  or  a  street  railroad."  Thus  a  rule  of  the 
carrier  has  been  held  reasonable  which  fixes  five 
dollars"  or  two  dollars"  as  the  maximum  amount 
for  which  ehai^  will  be  given  by  a  oondnetor.  But, 
even  in  the  absence  of  such  a  rule,  or  any  custom 
to  that  efllect,  it  has  been  held  that  a  tender  of  a 
five-dollar  bill  in  payment  of  a  five-cent  fare  is 
unreasonable;"  but,  on  the  other  huid,  it  has  been 
held  that  such  a  tender  is  not  unreasonable."  It 
has  been  held  that,  where  a  one-hundred-doUar  bill 
is  tendered,  with  the  request  that  the  conductor 
return  the  necessary  change  when  the* passenger's 
destination  is  reached,  the  size  of  tiie  bul  is  imma- 
terial" 

A  demand  for  change,  as  a  condition  precedent 

to  giving  up  the  money,  defeats  a  tender  which  is 
otherwise  good." 

1104]  e.  By  and  to  Whom  Tender  or  Payment 
Hade.  Tlie  fare  need  not  be  paid  by  the  passenger 


652.  118  SW  982]. 

41.  Chicago,  etc.,  R.  Co.  v.  U.  3., 
219  U.  S.  486.  31  SCt  272,  55  L.  ed. 
305  [aff  163  Fed.  114]. 

43.  Louisville,  etc.,  R.  Co.  v.  Mott- 
ley,  219  U.  S.  467,  31  SCt  266.  66  L. 
ed.  297,  34  LRANS  671  [rev  ISX  Ky. 
652.  118  SW  982L 

43.  SUte  V.  Union  Pao.  R.  Co.,  87 
Nebr.  29.  126  NW  859.  31  LRANS 
657.    See  also  statutory  provisions. 

44.  Ehransvllle.  etc.,  R.  Co.  v. 
Vanada.  57  Ind.  A.  416,  106  NK  388; 
State  V.  Union  Pac.  R.  Co.,  87  Nebr. 
29,  126  NW  859.  31  LRANS  657  and 
note. 

[a]  BeMOBB  for  ml*. — "If  a  rail- 
way company  can  adopt  the  principle 
of  barter  and  receive  In  return  for 
Us  service  specific  articles  the  value 
of  which  may  vary  from  day  to  day, 
and  often  may  be  uncertain,  the 
magnitude  of  the  task  of  ascertain- 
ment of  the  value  of  each  article 
alone  would  render  the  regulation  of 
rates,  so  as  to  prevent  discrimina- 
tion, absolutely  Impossible,  To  pro- 
cure uniformity  there  must  be  a 
standard  measurement.  The  only 
measure  possible  In  order  to  insure 
absolute  uniformity  in  the  charge  is 
the  standard  medium  of  exchange 
and  measure  of  value — money," 
State  V.  Union  Pac.  R.  Co.,  87  Nebr. 
;9,  37.  126  NW  859,  31  LRANS  657 
and  note. 

fb]  Ttanafw  of  land. — A  contract 
to  furnish  transportation  In  consid- 
eration of  a  transfer  of  land  for  a 
right  of  way  is  illegal  under  a  stat- 
ute which  contemplates  that  the  pur- 
chase of  transportation  shall  be  only 
for  cash  In  accordance  with  the  pub- 
lished tariffs.  Bvansville,  etc.,  R.  Co. 
V.  Vanada,  57  Ind.  A.  415.  106  NE 
388 

45.  Mobile  St.  R.  Co.  v.  Watters, 
1S6  Ala.  227,  33  S  42;  Chicago  Union 
Tract.  Co.  v.  McCIevey.  126  111.  A. 
21;  j«near  City,  etc..  R.  Co.  v.  Mor- 
mn.  52  N.  J.  L.  60,  18  A  S04  [aff  B2 
H.  J.  L.  668.  21  A  783  (app  dism  160 


U.  S.  288,  16  SCt  276,  40  L.  ed.  430)]. 

46.  North  Hudson  County  R.  Co. 
v.  Anderson,  61  N.  J.  L.  248,  39  A  905, 
68  AmSR  703,  40  LRA  410.  • 

47.  Burge  v.  Georgia  R.,  etc.,  Co., 
133  Qa.  423.  65  SB  879,  18  AnnCas  42; 
Wynn  v.  Georgia  R.,  etc.,  Co.,  6  Ga. 
A.  77.  64  SE  278;  Louisville,  etc.,  R. 
Co.  V.  Cottengim,  104  SW  280,  31 
KyL  871.  13  LRANS  624;  Barker  v. 
Central  Park,  etc.,  R.  Co.,  151  N.  Y. 
237.  45  NE  560,  66  AmSR  626,  35 
LRA  489  and  note;  Muldowney  v. 
Pittsburg,  etc..  Tract.  Co..  8  Pa. 
Super.  335. 

48.  Burge  V.  Georgia  B.,  etc..  Co., 
133  Ga.  423.  65  SE  879,  18  AnnCas 
42;  Jones  v.  Louisville,  etc.,  R.  Co., 
109  Miss.  655.  68  S  924.  See  also 
caries  supra  note  47. 

4S,  Burge  V.  Georgia  R.,  etc.,  Co., 
133  Ga.  423,  66  SE  879,  18  AnnCas  42 
and  note;  Knoxvllle  Tract.  Co.  v. 
Wllkerson.  117  Tenn.  482.  89  SW  992, 
9  LRANS  679.  10  AnnCas  641  and 
note. 

60.  Wynn  v.  Georgia  R„  etc..  Co., 
6  Ga.  A.  77.  64  SE  278;  Funderburg 
v.  Augusta,  etc..  R.  Co.,  81  S.  C.  141, 
61  SE  107S,  21  LRANS  868. 

[a]  Sole  applied. — A  rule  that 
conductors  shall  make  change  to  an 
amount  not  exceeding  two  dollars  is 
reasonable;  and  where  it  exists,  the 
tender  of  a  five-collar  bill  In  pay- 
ment of  the  five-cent  fare,  with  re- 

3uest  for  change,  is  not  a  good  ten- 
er.     Wynn  v.  Georgia  R.,  etc..  Co., 
6  Ga.  A.  77.  64  SE  278. 

61.  Funderburg  v.  Augusta,  etc., 
R.  Co.,  81  S.  C.  141,  61  SB  1075,  21 
LRANS  868. 

62.  Barker  v.  Central  Park,  etc., 
R.  Co..  161  N.  T.  237.  45  NE  550.  56 
AmSR  62S.  35  LRA  489;  Muldowney 
v.  Pittsburg,  etc.  Tract.  Co.,  8  Pa. 
Super.  336;  Knoxvllle  Tract  Co.  v. 
Wllkerson,  117  Tenn.  482,  99  SW  992, 
9  LRANS  679  and  note,  10  AnnCas 
641  and  note. 

[a]  BBle  trnfOmtL—d)  Whether  a 
rule  of  a  street  railroad  company,  re- 


quiring conductors  to  be  provided 
with  currency  or  fractional  coins  to 
the  amount  of  five  dollars,  and  to 
change  bills  or  coins  of  that  denom- 
ination or  less,  when  tendered  in 
payment  of  a  flve-cent  fare,  etc..  Is 
a  reasonable  one  Is  a  question  of 
law.  Knoxvllle  Tract.  Co.  v.  Wllker- 
son, 117  Tenn.  482.  99  SW  992,  9 
LRANS  679  and  note,  10  AnnCas 
641,  (2)  A  tender  by  a  passenger  on 
a  street  car  of  a  five-dollar  bill  In 
payment  of  a  flve-cent  fare  Is  un- 
reasonable, as  a  matter  of  law  if  not 
Justified  by  any  custom  on  the  part 
of  plaintiff  or  the  public,  and  there 
Is  no  rule  of  the  company  re- 
quiring its  conductor  to  furnish  pas- 
sengers with  change  to  so  large  an 
amount.  Barker  v.  Central  Park,  etc.. 
R.  Co.,  151  N.  Y.  237.  45  NE  650,  56 
AmSR  626.  35  LRA  489  and  note. 

KeaeouableneBB  of  regnlatioiui  aa 
ftnaatlon  of  law  and'  fact  see  gen- 
erally supra  g  1071. 

63.  Jones  v.  Louisville,  etc.,  R. 
Co..  109  Miss.  655.  68  S  924. 

64.  Knoxvllle  Tract.  Co.  v.  Wllker- 
son. 117  Tenn.  482.  99  SW  992.  9 
LRANS  579,  10  AnnCas  641. 

66.  Burge  v.  Georgia  R..  etc.,  Co., 
133  Ga.  423,  65  SE  879,  18  AnnCas 
4 2  and  note ;  Wynn  v.  Georgia  R.. 
etc..  Co.,  6  Ga,  A.  77.  64  SB  278; 
Barker  v.  Central  Park,  etc..  R.  Co,, 
151  N,  Y.  237.  46  NE  550,  66  AmSR 
626.  35  LRA  489;  Funderburg  v.  Au- 
gusta, etc.,  R.  Co.,  81  S.  C.  141.  61 
SB  1075.  21  LRANS  868. 

66.  Barker  v.  Central  Park,  etc., 
R.  Co..  151  N.  Y.  237,  46  NE  560,  66 
AmSR  626.  36  LRA  489  and  note; 
Muldowney  v.  Pittsburg,  etc..  Tract. 
Co..  8  Pa.  Super.  385. 

67.  Barrett  v.  Market  St.  R.  Co.. 
81  Cal.  296,  22  P  869.  IE  AmSR  61,  6 
LRA  336. 

68.  Jones  v.  LouisTllle,  etc.,  R. 
Co..  109  Miss  656,  68  S  924. 

SB.  Louisville,  etc.,  R.  Co.  t.  Cot- 
ten^rn^  104  SW  880,  31  KyL  871,  is 
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himself.""  XT  an  actual  tender  of  fare  is  made,  the 
conductor  cannot  refuse  it,  no  matter  by  whom  the 
tender  is  made,'^  except  that,  where  a  stranger's 
offer  to  pay  the  passenger's  fare  is  addressed  to 
the  passenger  and  not  to  the  conductor,  the  latter 
is  not  bound  to  accept  it  in  the  face  of  the  passen- 
ger's unqualified  dissent."^ 

Payment  or  tender  of  fare  may  be  made  to  any 
agent  authorized  to  accept  payment,*"  who  is  usu- 
ally the  conductor;**  and  a  tender  or  payment  to 
one  not  so  authorized,  such  as  to  a  brakeman,  is 
not  sufficient."  An  offer  to  pay  an  employee  who 
informs  the  passenger  that  he  is  not  only  unauthor- 
ized to  receive  it  but  also  that  he  is  prohibited  from 
so  doing  is  not  an  offer  to  the  company.™ 

[i  1105 J  6.  Back  Faie.  If  a  passenger  has  failed 
to  pay  for  the  carriage  already  received  on  the 
train,  he  cannot  insist  on  being  allowed  to  continue 
his  trip  without  payinent  of  back  fare.^'  Under 
some  statutes,  where  a  carrier  receives  for  a  ticket 
or  fare  an  amount  less  than  the  published  rate,  it 
may  recover  from  the  purchaser  the  difference  be- 
tween the  amount  paid  and  the  amount  which  should 
have  been  collected.*^  So  also  if  a  conductor, 
through  mistake,  collects  less  than  the  regular  train 


60.  Rowdln  v.  Pennsylvania  R. 
Co..  208  Pa.  623.  57  A  1125;  Mlms  V. 
Seaboard  Air  Line  R.  Co.,  69  S.  C. 
338,  48  SE  269;  Trinity  Valley  R.  Co. 
V.  Stewart,  (Tex.  Civ.  A.)  62  SW 
1085;  Austin  v.  Great  Western  R. 
Co.,  L.  R.  2  Q.  B.  442;  Marshall  v. 
York,  etc.,  R.  Co.,  11  C.  B.  655,  73 
ECL.  655,  138  Reprint  632;  Great 
Northern  R,  Co.  v.  Harrison.  10 
Exch.  376.  1S6  Reprint  489:  Skinner 
V.  London,  etc.,  R.  Co.,  6  Esch.  787, 
15S  Reprint  345. 

[a]  A  vervaat  im  none  tbe  Inn  • 
puseaffer,  under  a  contract  other- 
wise creating  the  relation,  because 
the  passage  money  was  paid  by  his 
master  with  whom  he  was  traveling 
at  the  time.  Marshall  v.  York,  etc., 
R.  Co.,  11  C.  B.  656,  73  ECL  665,  138 
Reprint  632. 

[b ]  I^labUity  tha  aune. — ^Where 
the  carrier  has  contracted  to  carry 
an  Individual  whose  fare  is  to  be 
paid  by  the  person  with  whom  the 
contract  is  made,  the  carrier  is  lia- 
ble to  the  individual  who  is  so  re- 
ceived for  carriage,  to  the  same  ex- 
tent as  if  he  had  personally  paid  his 
fare  before  coming  on  the  carrier's 

f remises  or  entering  Its  cars.  Aus- 
In  V.  Great  Western  R.  Co.,  L.  R.  2 
Q.  B.  442;  Marshall  v.  York,  etc.,  R. 
Co,.  11  C.  B.  655.  73  ECL  655,  138 
Reprint  632;  Great  Northern  R.  Co. 
V.  Harrison.  10  Eich.  876,  156  Re- 
print 4S9;  Skinner  v.  London,  etc,  R. 
Co,.  5  Exch.  787.  16S  Reprint  345. 

61.  Ham  v.  Delaware,  etc..  Canal 
Co.,  142  Pa.  617.  21  A  1012. 

TenOcr  of  faro  Iqr  third  ponon  to 
avoid  ojootlon  of  pMMonffw  see  Infra 
S  1169. 

63.  Muldowney  v.  Pittsburg,  etc.. 
Tract.  Co..  8  Pa.  Super.  335. 

63.  Shelton  v.  Erie  R.  Co.,  73  N. 
J.  L.  558.  66  A  403,  118  AmSR  704,  9 
LRANS  727,  9  AnnCas  883;  Cleve- 
land, etc,  R.  Co.  V,  Bartram,  11  Oh. 
St.  457. 

64.  Shelton  v.  Rrie  R.  Co.,  73  N. 
J.  L.  S58.  66  A  403,  118  AmSR  704, 
9  LRANS  727.  9  AnnCas  883. 

66.  Cal. — Wleland  v.  Southern 
Pac.  Co..  1  Cal.  A.  343,  82  P  226. 

Ind. — Chicago,  etc..  R.  Co.  v.  Field, 
7  Ind.  A.  172.  34  NE  406,  62  AmSR 
444. 

Kan  — Mendenhall  v.  Atchison,  etc.. 
R.  Co.,  66  Kan,  438,  71  P  846,  97  Am 
SR  3B0.  61  LRA  120, 

Minn. — Brevlg  v.  Chicago,  etc.,  R. 
Co..  64  Minn.  IfiS.  66  NW  401-  Janny 
V.  Great  Northern  R.  Co.,  93  Minn. 
380.  66  NW  460;  McNamara  v.  Great 
Northern  R.  Co.,  61  Minn.  296,  68 
NW  726. 


Okl. — Atchison,  etc.,  R.  Co.  v.  John- 
son, 3  Okl.  41.  41  P  641. 

Tox. — Texas,  etc.  R.  Co.  V.  Black, 
87  Tex.  160,  27  SW  118. 

[a]  A  brak«maa  liM  no  ftulSiority 
(1)  to  collect  fare,  and,  even  if  he 
has.  he  cannot  waive  the  established 
rules  and  regulations  made  for  the 
running  of  trains-;  and  plaintiff  has 
no  right  to  suppose  that  he  can  bind 
the  company  by  such  an  arrange- 
ment, and,  occupying  the  front  plat- 
form of  the  express  car.  acquires  no 
rights  as  a  passenger  by  the  pay- 
ment of  mon»r  to  the  brakeman. 
Chicago,  etc.,  R.  Co.  v.  Field.  7  Ind. 
A.  172,  34  NE  406,  62  AmSR  444.  (2> 
One  who  pays  a  brakeman  on  a  pas- 
senger train  money  to  be  carried  to 
a  certain  point,  and  la  told  to  ride 
on  the  platform  of  the  baggage  car, 
to  get  off  the  train  at  all  stops,  ana 
to  keep  out  of  sight,  and  who  fol- 
lows such  instructions.  Is  not  a  pas- 
senger. Mendenhall  v.  Atchison, 
etc.  R.  Co.,  66  Kan.  438,  71  P  846,  97 
AmSR  380,  61  LRA  120. 

[b]  Xn  0«Ufornl»  under  Civ.  Code 
I  488,  declaring  that  no  collector  or 
conductor,  without  the  badge  pro- 
vided for  him.  is  authorized  to  de- 
mand or  receive  from  any  passenger 
any  fare,  etc.,  a  passenger  paying 
his  fare  to  a  brakeman.  instead  of 
to  the  conductor  of  the  train,  Is 
bound  to  show  that  the  brakeman 
had  authority  to  receive  the  same. 
Wleland  v.  Southern  Pac.  Co.,  1  Cal. 
A.  343,  82  P  226. 

66.  Cleveland,  etc.,  R.  Co.  v.  Bar- 
tram,  11  Oh.  St.  457. 

67.  Coyle  v.  Southern  R.  Co.,  112 
Ga.  121,  37  SE  163. 

Vument  of  haoK  far*  to  prerent 
•jMllon  see  generally  infra  S  1189. 

68.  Louisville,  etc..  R.  Co.  v.  Max- 
well, 237  U.  S.  94,  35  SCt  494,  69  L. 
ed.  853,  LRA1915E  665;  New  York 
Cent.,  etc.,  R.  Co.  v.  Shelmidlne,  91 
MIsc,  226,  154  NYS  236. 

[a]  Xnteratate  trknaportstlon. — 
A  carrier  which  has  exacted  less 
than  the  puhllflhed  rate  for  inter- 
state round  trip  tickets  may,  under 
act  Pebr.  4,  1887  g  6,  as  amended  by 
act  June  29,  1906.  5  2.  recover  from 
the  purchaser  the  difference  between 
the  amount  paid  and  the  amount 
which  should  have  been  collected. 
Louisville,  etc..  R.  Co.  v.  Maxwell.  237 
U.  S.  94.  36  SCt  494,  69  L.  ed.  853, 
LRA1916E  666. 

69.  Wardwell  v.  Chicago,  etc..  R. 
Co..  46  Minn.  614.  49  NW  206.  24 
AmSR  246,  13  LRA  596. 

70.  Wardwell  v.  Chicago,  etc.,  R, 
Co.,  46  Minn.  614,  49  NW  ^06.  24  Am 


fare  he  may,  on  discovering  the  mistake  within  a 
reasonable  time,  require  the  passenger  to  pay  the 
difference,"  unless  his  right  so  to  do  has  been 
waived,  aa  where  the  conductor  receives  and  re- 
tains the  amount  paid  without  demanding  more,  for 
more  than  a  reasonable  length  of  time.^" 

1106 J  7.  Passenger  on  Wrong  Train.  If  the 
passenger,  by  his  own  mistake  and  without  fault  of 
the  servants  of  the  carrier,  takes  the  wrong  train, 
he  may  be  required  to  pay  to  the  first  station  be- 
yond, where  the  train  stops;"  but  while  on  the 
train  by  mistake  he  is  a  passenger. 

[$  1107]  B.  Ticket»~-1.  PnrcbaBe  and  Sale— 
a.  In  Oeneral.  Ordinarily  ic  is  the  duty  of  the  pas- 
senger to  provide  himself  with  the  necessary  evi- 
dence of  his  right  to  transportation,  and,  if  he 
fails  so  to  do  through  no  fault  of  the  carrier  or  its 
agents,  the  passenger  will  be  entitled  only  to  such 
transportation  as  he  shows  himself  entitled  to.^'  If 
the  carrier  sees  fit,  by  proper  regulation,  to  require 
the  passenger  to  procure  a  ticket  before  entering 
the  train  for  transportation,  such  r^ulation  may  be 
enforced  by  the  proper  servants  of  the  carrier.^* 
Such  a  regulation  is  reasonable;"  but  it  is  not 
necessary  that  a  ticket  for  passage  on  a'  specially 

SR  246,  13  LRA  696. 

WalTsr  of  tlgSU  to  aomand  «xtra 
train  tm  see  Infra  |  liis. 

71.  Columbus,  etc.,  R.  Co.  v. 
Powell,  40  Ind.  67;  Illinois  Cent.  R. 
Co.  v.  BillingtoD,  30  SW  886,  17 
KyL  271;  McGarry  v.  Holyoke  St.  R. 
Co.,  182  Mass.  123,  66  NE  46;  Mis- 
souri, etc.,  R.  Co.  V,  Dawson.  10  Tex. 
Civ.  A.  19.  29  SW  1106. 

[a]  Xetozn  trip  of  MtrMt  oar. — 
Where  a  person  hailed  a  street  car 
and  asked  the  conductor  if  It  was  a 
Mountain  Park  car,  and  on  being 
told  It  was  such  car,  got  on  and 
rode  to  the  terminus,  but  the  car 
was  not  going  to  the  park  but  was 
returning  therefrom,  he  could  not 
remain  on  the  car  for  the  return 
trip  without  paying  a  second  faro. 
McGarry  v.  Holyoke  St.  R.  Co.,  181 
Mass.  123,  65  NE  45. 

Ejection  of  panennr  taklw 
wrong  train  see  Infra  [1177. 

72.  See  supra  fi  1041. 

73.  U.  S. — Atchison,  etc.,  R.  Co.  v. 
Cameron.  66  Fed.  709.  14  CCA  368. 

Ga. — Comer  v,  Foley,  98  Ga.  678, 
25  SE  671. 

Ind. — Godfrey  v.  Oh,,  etc.,  R.  Co., 
116  Ind.  30,  18  NE  61:  Pittsburgh, 
etc,  R.  Co.  V.  Nuium,  60  Ind.  633. 

N.  Y. — Beebe  v.  A^rea,  28  Barb. 
275. 

Oh. — Shelton  v.  Lake  Shore,  etc., 
R.  Co.,  29  Oh.  St.  214. 

Tex. — International,  etc.,  R.  Co.  v. 
Best.  93  Tex.  344,  55  SW  316. 

74.  Ark. — St,  Loula.  etc.,  R.  Co,  v. 
Laurence,  106  Ark.  544.  163  SW  799; 
St.  Louis  Southwestern  R.  Co.  v. 
Branch,  106  Ark.  269,  153  SW  118; 
St.  Louis,  etc..  R.  Co.  V.  BIythe,  94 
Ark-  153,  126  aw  386,  29  LRANS  299 
and  note, 

111. — Illinois  Cent.  R.  Co.  v.  Lou- 
than,  80  111.  A.  579;  Chicago,  etc.,  R. 
Co.  V.  Boger,  1  111.  A.  472. 

Ind, — Pittsburgh,  etc,  R.  Co.  v. 
Vandyne.  57  Ind.  576,  26  AmR  68. 

Mich. — Van  Dusan  v.  Grand  Trunk 
R.  Co.,  97  Mich.  439,  56  NW  848,  37 
AmSR  354  and  note. 

N.  Y. — Corwln  v.  Long  Island  R. 
Co..  2  NYCltyCt  106. 

N.  C. — Ammons  v.  Sotithem  R.  Co., 
138  N.  C.  558,  61  SE  127,  S  AnnC^ 
886  and  note. 

Oh. — Cleveland,  etc,  R.  Co.  v.  Bar- 
tram,  11  Oh.  St.  457. 

Tex. — International,  etc,  R.  Co.  v. 
GoldfltPin,  2  Teat  A.  Civ.  Caa.  |  274. 

Vt.— Harris  v.  Stevens,  81  Vt.  7*. 
78  AmD  337. 

76.    St,  Louis  Southwestern  R.  Co. 
V.  Branch,  106  Ark.  269,  153  SW  118. 
[a]    BMSos  for  na«^"Such  rules 


For  later  oaiw,  developiMBta  and  tbaatgm  in  the  law  see  cumulative  Annotations,  same  title,  page  ai^l  note  nunber. 
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chartered  train  Bhou]4  have  beea  purchased  &om 
the  carrier  Itself.*'  The  earner  must  sell  its  tickets 
without  diserimioation  in  the  order  of  application." 
And  the  earrier  may  be  heU.  liable  in  damages 
whezc.  through  its  failure  to  exercise  ordinary 
care,"  it  fails  to  give  a  passenger  an  opportunity 
to  porchase  a  ticketi*'  or  wrongfully  or  negligently 


refuses  to  sell  him  one,"*  or  to  furnish  him  one  in 
exchange,  under  the  proriaions  of  a  mileage  book," 
or  furnishes  a  wrong  ticket.^ 

Sale  of  tickets  on  can.  B^laticms  have  been 
made,  and  held  reasonable,  requirii^  street  rail- 
road companies  to  keep  tickets  for  sale  on  their 
cars." 


are  reasonable,  because  they  not  only 
facilitate  the  order  and  convenient 
conduct  by  the  railroad  company  of 
ita  own  business,  but  they  promote 
the  safety  and  comfort  of  Its  pas- 
senKers."  St.  Louis  Southwestern  R. 
Co.  V.  Branch.  lOfi  Ark.  269.  272,  153 
SW  118. 

76.  Skinner  v.  London,  etc.,  R. 
Co.,  6  Exch.  787,  ISS  Reprint  S4S. 

ia]  Cpatfal  trala  Ured  by  sooltttr. 
— ^wbere  a  benefit  society  hired  a 
train  for  an  excursion,  and  the 
tickets  were  sold  by  the  treasurer  of 
the  society,  from  whom  plaintiff 
bought  one,  this  was  evidence  for 
the  Jury  that  plAlntUf  was  a  pas- 
senger. Skinner  v.  London,  etc.,  R. 
Co^S  Exch.  787,  lEB  Reprint  346. 

77.  Ga. — Raleiffh,  etc.,  R.  Co.  v. 
Swanson,  102  Qa.  764,  2S  SE  601,  39 
LRA  276. 

N.  J. — State  T.  Delaware,  etc.,  R. 
Co.,  48  N.  J.  L.  66,  2  A  803,  67  AmR 
643. 

N.  T.— Dillon  V.  Erie  R.  Co.,  19 
Misa  116.  43  NTS  320. 

N.  Cr— Patterson  v.  Old  Dominion 
SS.  Co..  140  M.  C.  412,  S8  SB  224,  111 
AmSR  848,  6  URASB  1012. 

Tax. — Chicago,  etc,  R.  Co.  v. 
Howell,  (CivTA.)  168  SW  81. 

[a]  slaonmlaatlOB. — ri)  A  com- 
mon carrier  discriminating  In  the 
sale  of  its  tickets  and  accommoda- 
tions In  the  order  of  application 
therefor  is  liable  for  such  hreach  of 
duty,  and  also  for  the  indignity,  vex- 
ation, and  disgrace.  If  any,  resulting 
therefrom  to  a  passengei:.  Patterson 
V.  Old  Dominion  SS.  Co.,  140  N.  ,C. 
412,  63  SE  224,  ill  AmSR  848,  6  LRA 
NS  1012.  (2>  Where  a  carrier  au- 
thorized Its  agent  to  place  on  sale 
two  kinds  of  return  trip  tickets  con- 
taining different  date  limits,  and 
established  rates  for  each  class  of 
tickets,  the  carrier  could  not  dis- 
criminate against  a  passenger  by  re- 
fusing to  sell  a  ticket  of  the  class 
demanded.  Chicago,  etc.,  R.  Co.  v. 
Howell,  (Tex.  Civ.  A.)  1G6  SW  81. 
(3)  A  contract  entered  into  between 
a  railroad  company  and  a  ticket 
broker,  whereby  the  latter  was  en- 
abled to  sell  tickets  to  individuals, 
over  the  company's  lines  leading 
from  thla  to  anotner  state,  at  less 
than  the  established  rate  for  the 
sale  of  tickets  by  its  regular  agents 
between  the  same  points,  and  for 
the  same  accommodations,  is  in  vio- 
lation of  the  act  of  congress  "to  reg- 
ulate commerce,"  approved  Febr,  4, 
1887.  A  party  to  such  a  contract 
cannot  recover  in  an  action  which 
does  not  seek  to  disaffirm,  but  to 
enforce  It  by  suit  for  Ita  breach. 
Raleigh,  etc.,  R.  Co.  v.  Swanson,  102 
Ga.  764,  28  SE  601,  39  LRA  275.  And 
see  generally  Commerce  [7  Cyc  4071. 

ib]  Kafual  to  seU  mileage  book. 
.  railroad  may  not  refuse  to  sell 
a  person  a  mileage  book,  as  required 
by  L.  (1895)  c  1027  f  1,  on  the  ground 
that  he  Intends  to  tender  its  coupons 
in  exchange  for  a  ticket  to  a  point 
without  the  state.  Dillon  v.  Erie  R. 
Co..  19  Misc.  116,  43  NYS  320. 

[c]  OommiitAtlo&  tioketSd — A  rail- 
road company  Is  under  no  obligation 
to  establish  commutation  rates  for 
a  particular  locality,  yet  when  it  baa 
done  so,  and  commutation  tickets  are 
sold  thereat  to  the  public,  the  re- 
fusal of  such  a  ticket  to  a  particular 
individual  under  the  same  circum- 
stances and  on  the  same  conditions 
as  such  tickets  are  sold  to  the  rest 
of  the  public  is  an  unjust  discrim- 
ination against  him.  and  a  violation 
of  the  principle  of  equality  which  the 
company  Is  bound  to  observe  In  the 
conduct  of  Its  business.  State  v. 
Delaware,  etc.,  R.  Co.,  48  N.  J.  L.  66, 
2  A  803,  57  AmR  643. 


78.  Texas,  etc.,  R.  Co.  v.  Wiggins, 
(Tex.  Civ.  A.)  156  SW  1181. 

ta]  Oare  rvanlred  In  sale  of  ttoket. 
—The  high  degree  of  care  which  a 
carrier  owes  to  Its  passengers  does 
not  apply  In  the  making  of  a  con- 
tract of  carrlase,  and  in  the  making 
of  a  contract  by  a  sale  of  a  ticket 
the  carrier  is  held  to  the  exercise  of 
ordlnarycare  only.  Texas,  etc.,  R. 
Co.  V.  Wiggins.  (Tex.  Civ.  A.)  156 
SW  1131. 

79.  Southern  R.  Co.  v.  Johnson,  8 
Ga.  A.  664,  70  SE  69. 

[a]  ninatratlMi^Where  plaintiff, 
having  only  sufficient  money  to  pay 
her  fare  to  her  destination,  applied 
at  the  ticket  office  at  the  station  and 
was  told  to  wait  twenty  minutes  be- 
fore arrival  of  the  trun  before  pur- 
chasing a  ticket,  and  she  waited, 
and  the  station  agent  did  not  return, 
so  as  to  sell  her  the  ticket,  and  she 
decided  not  to  attempt  to  take  the 
train  and  run  the  chance  of  the  con- 
ductor not  charging  the  usual  con- 
ductor's fare,  which  she  was  unable 
to  pay,  and  was  hereby  compelled 
to  remain  over  nigfat,  the  carrier  was 
liable  for  the  resulting  damages. 
Southern  R.  Co.  v.  Johnson,  8  Ga.  A. 
654.  TO  SE  69. 

Opportunity  to  pnrdiaM  tlokst  as 
affeotliig  extra  oucff*  see  Infra  S| 
1112,  1113. 

Duty  to  recelTs  and  transport  pas- 
•engwi  gnvfXlr  see  sypra  Si  1063- 

ao.  Coleman  t.  Southern  R.  Co., 
138  N.  C.  351,  60  SE  690. 

[a]  Thna,  where  a  ticket  agent 
was  asked  to  sell  a  ticket  on  the  next 
local  train,  and  the  demand  was  re- 
fused on  the  ground  that  8  ticket 
could  not  be  sold  until  a  through 
train,  which  the  agent  erroneously 
stated  was  ahead  of  the  local,  had 
passed,  it  was  immaterial  to  the 
right  to  recover  for  damages  suffered 
in  consequence  of  the  refuaal 
whether  It  was  the  negligence  of  the 
ticket  agent,  or  whether  he  was  mis- 
led by  the  negligence  of  some  other 
agent:  and  a  subsequent  announce- 
ment oy  the  agent  In  the  station  that 
the  local  had  arrived  did  not  excuse 
the  misinformation  which  had  been 
given,  when  not  brought  to  the 
knowledge  of  the  person  refused. 
Coleman  v.  Southern  R.  Co.,  138  N. 
C.  351,  60  SE  690. 

81.  Pittsburgh,  etc.,  R.  Co.  v, 
Daniels.  90  111.  A.  154;  Schmidt  v. 
Cleveland,  etc.,  R.  Co..  74  SW  674.  25 
KyL  11. 

[a]  Thus,  where  a  mileage  book 
Issued  by  a  carrier  provides  that  the 
purchaser  Is  entitled  to  transporta- 
tion in  exchange  tickets  over  certain 
lines  under  the  local  regulations,  and 
subject  to  all  the  conditions  of  the 
contract,  but  only  on  trains  adver- 
tised to  carry  passeneers,  and  to  and 
from  stations  at  which  such  trains 
are  scheduled  to  stop,  and  the  car- 
rier refuses  to  Issue  an  exchange 
ticket  for  transportation  between  two 
points,  claiming  that,  as  It  does  not 
own  the  track  between  such  points, 
such  part  of  the  route  la  not  a  part 
of  ita  line,  although  it  runs  trains 
over  It,  and  Its  time-table  advertises 
trains  between  such  points,  and  It 
maken  no  distinction,  either  therein 
or  In  the  map  forming  a  part  thereof, 
between  those  points  and  others  ad- 
mitted to  be  on  that  part  of  the 
route  owned  by  It,  the  carrier  is  lia- 
ble In  damages  for  Ita  refusal  to  Is- 
sue the  exchange  ticket.  Schmidt  v. 
Cleveland,  etc.,  R.  Co.,  74  SW  674,  26 
KyL  11. 

82.  Pullman  Co.  v.  Riley,  6  Ala. 
A.  661,  59  S  761;  Chicago,  etc.,  R. 
Co.  V.  McDermott.  106  Ark.  170,  162 
SW  983,  44  LRANS  281;  Gerety  v. 


New  York,  etc.,  R.  Co.,  88  N.  J.  L. 
16.  05  A  733;  Chicago,  etc.,  R.  Co.  v. 
Howell,  (Tex.  Civ.  A.)  166  SW  81. 

[a]  Ticket  for  wrong  station. — A 
railroad  company  is  liable  for  dam- 
ages resulting  to  a  passenger  for 
furnishing  a  ticket  to  a  different  sta- 
tion than  that  called  for,  which 
would  Include  the  amount  paid  out 
by  the  passenger  on  account  of  the 
mistake.  Chicago,  etc.,  R.  Co.  v.  Mc- 
Dermott, 106  Ark.  170,  162  SW  988, 
44  LRANS  281  and  note. 

[b]  WnOM  tote  Uatt^A  ticket 
agent  authorized  to  sell  two  kinds  of 
return  trip  tickets,  with  different 
date  limits  for  the  return  trip,  must 
Issue  a  ticket  for  the  time  limit  de- 
manded by  a  passenger,  and,  where 
he  Inserts,  without  the  fault  of  the 

?asBeneer.  an  erroneous  date  limit 
or  return,  the  passenger  may  re- 
cover the  damages  suswned.  Chi- 
cago, etc.,  R.  Co.  V.  Howell,  <Tex. 
Civ.  A.)_166  SW  81. 

[c]  vatf  of  passenger  to  Inspect 
tSeket<— A  passenger  may,  in  the  ab- 
sence of  actual  notice  to  the  con- 
trary, assume  that  the  carrier  has 
furnl^ed  him  with  a  ticket  correctly 
stating  the  terms  of  the  contract 
actually  made,  and  is  not  bound  to 
Inspect  the  ticket  to  see  that  the  car- 
rier has  performed  Its  duty.  Gulf, 
etc.,  R.  Co.  V.  Copeland,  17  Tex.  Civ. 
A.  55,  42  SW  239.  Defect  due  to 
agents  mistake  generally  see  Infra 
If  1182-1184. 

83.  West  Bloomfield  Tp.  v.  De- 
troit United  R.  Co.,  146  Mich.  198, 
109  NW  258,  117  AmSR  628;  Rice  v. 
Detroit,  etc,  R.  Co..  122  Mich.  677, 
81  NW  927.  48  LRA  84:  Sternberg  v. 
State,  36  Nebr.  S07,  64  NW  663.  19 
LRA  570. 

[a]  A  ressrvatlon  of  the  rlgbt  by 
a  oitj  to  make  such  further  regula- 
tions as  may  be  deemed  necessary  to 

firotect  the  interests  of  the  public 
ncludes  the  right  to  enact  an  ordi- 
nance providing  that  the  company 
shall  keep  tickets  tor  sale  on  its 
cars.  Detroit  v.  Ft,  Wayne,  etc.,  R. 
Co.,  96  Mich.  466,  64  NW  958,  35  Am 
SR  680,  20  LRA  79. 

[b]  Oonstmctlon  of  regulation. — 
A  franchise  by  a  townshrp,  provid- 
ing for  the  sale  of  trip  tickets  on 
cars  between  a  village  In  a  township 
and  a  city  without  the  township,  re- 
quires such  tickets  to  be  sold  on 
cars  at  any  point  on  the  line,  and 
does  not  limit  such  sale  to  the  line 
within  the  township  granting  the 
franchise.  Rice  v.  Detroit,  etc.,  R. 
Co.,  122  Mich.  677,  81  NW  927,  48 
LRA  84. 

[c]  Destroying  or  Impairing 
rl^ts.— An  ordinance  providing  that 
the  company  shall  keep  tickets  for 
sale  on  Its  cars  does  not  destroy  or 
unreasonably  Impair  the  right  and 
franchise  of  the  company,  within  the 
meaning  of  a  statute  prohibiting  the 
city  authorities  from  making  any 
regulation  whereby  the  rights  or 
franchise  granted  shall  be  destroyed 
or  unreasonably  Impaired.  Detroit 
V.  Ft.  Wayne,  etc.,  R.  Co..  96  Mich. 
456,  54  NW  958.  86  AmSR  680,  20 
LRA  79. 

[d]  Sale  tn  store  not  snfflolent. — 

Where  a  franchise  granted  an  elec- 
tric suburban  railroad  by  a  township 
required  the  road  to  sell  "family 
tickets"  entitling  the  purchaser  or 
any  member  of  his  family  to  a  cer- 
tain number  of  rides  from  any  point 
in  the  township  to  any  point  in  a 
certain  city  and  vice  versa,  the  plac- 
ing of  such  tickets  on  sate  in  a  store 
in  the  city  was  not  a  compliance 
with  the  franchise,  the  passengers 
having  a  right  to  purchase  such 
tickets  on  the  cars.  West  Bloomfleld 
Tp.  v.  Detroit  Vnlt4<  A^-PPk>  1' 
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[$  1108]  b.  Authority  to  SeU  Tickets;  BrokerB." 

The  carrying  on  of  the  business  of  purchasing  and 
selling  nontransferable  tickets  for  profit  to  the  in- 
jury of  the  carrier  issuing  such  tickets  is  an  action- 
able wrong,  although  actual  malice  in  the  sense  of 
personal  ill  will  does  not  exist,  since  the  wanton 
disregard  of  the  rights  of  the  carrier  causing  in- 
jury to  it,  which  such  business  involves,  constitutes 
legal  malice.*'  In  some  jurisdictions  there  are 
statutory  provisions  prohibiting  persons  from 
sellir^  railroad  tickets,  unless  they  are  specially 
authorized  so  to  do  by  the  railroad  company,*^ 
and  making  it  a  penal  offense  for  them  so  to 
do,  and,  except  in  a  few  states,*'  these  provi- 
sions have  very  generally  been  upheld  as  a  valid 


exercise  of  the  police  power,**  the  object  of  such 
provisions  being  the  prevention  of  ticket  brok- 
erage or  ticket  scalpii^.*^  These  statutes  are  xiot 
unconstitutional  as  an  interference  with  interstate 
commerce,*'  or  as  granting  to  anyone  privileges  or 
immunities  denied  to  others,**  or  as  depriving  any 
person  of  property  without  due  process  of  law,** 
or  as  impairing  the  obligation  of  contracts,'^  or  as 
a  delegation  of  the  police  power  of  the  state  to 
grant  licenses  to  engage  in  a  business.'^ 

Term  "sell  or  deal  in"  construed.  A  statute 
making  it  unlawful  for  any  person  other  than  a  duly 
authorized  agent  of  the  company  to  '*sell  or  deal 
in  tickets ' '  has  no  application  to  the  sale  of  a  single 
ticket  by  a  person  not  a  dealer  therein.^ 


Mich.  198,  109  NW  26S,  117  AmSR 

62S. 

84.    BMtrftlnlBff  Mtiinff  in.  tlol»tB 

see  Injunction. 

80.  Bftterman  t.  Louisville,  etc., 
R.  Co..  207  U.  S.  205,  28  SCt  91,  62  U 
6d.  171  [alt  144  Fed.  34.  75  CCA  192], 

88.    See  statutory  provisions. 

Sal  In  Florida  under  Gen.  St. 
06)  i  2880,  a  railroad  conductor 
cannot  sell  a  transportation  ticket 
of  any  kind,  and  a  ticket  a^ent  can- 
not confer  such  authority  on  the  con- 
ductor by  declining  to  sell  a  ticket, 
and  Btatlnar  that  plaintiff  could  get 
one  from  the  conductor.  Wright  v. 
Georgia  Southern,  etc.,  R.  Co.,  66 
Fla.  610,  63  3  909. 

[b]  In.  InOlana,  by  virtue  of  I  8 
of  the  act  of  March  9,  1876  (1  Rev. 
St.  [1876]  p  2S9>.  regulating  the  is- 
suing of  railroad  tickets  and  coupons, 
all  special  tickets  are  exempted 
from  the  operation  of  said  act, 
whether  they  are  half-fare,  excursion 
tickets,  or  tickets  special  In  any 
other  respect.  State  v.  Fry,  81 
Ind.  7. 

[c]  Xtt  Orcffon,  L..  (1905)  p  422. 
requiring  railroads  to  provide  agents 
authorized  to  sell  tickets  with  a  cer- 
tificate of  authority,  and  making  It 
unlawful  for  a  person  not  possessed 
of  such  a  certificate  from  a  railroad 
to  sell  tickets  or  operate  a  ticket 
ofHce,  prohibits  the  ticket  brokerage 
business,  and  restricts  the  sale  of 
railroad  tickets  by  others  than  duly 
constituted  agents  of  the  railroads 
Issuing  the  same.  State  v.  Thomp- 
son, 47  Or.  4.92,  84  P  476,  4  LRANT3 
480,  8  AnnCas  646. 

87.  Peo.  V.  City  Prison  Warden, 
167  N.  T.  116.  51  NE  1006,  03  AinSR 
768.  48  L.RA  264  [rev  26  App.  Dlv. 
228.  50  NYS  66]  (by  divided  court); 
International,  etc.,  R.  Co.  t.  Ing.  29 
Tex.  Civ.  A.  898,  68  SW  722. 

[a]  m  N«w  Tone  (1)  It  has  been 
held  that  L..  (1897)  c  506  S  1.  pro- 
hibiting the  sale  of  passenger  tickets 
by  persons  not  agents  of  the  carrier. 
Is  not  valid  as  a  police  regulation  of 
carriers  as  quasi  public  corporations, 
nor  as  a  police  regulation  of  the 
manner  in  which  tne  business  of 
ticket  brokerage  may  be  conducted, 
and  that  the  sale  of  a  valid  pas- 
senger ticket  by  a  broker  la  not  a 
fraud  on  either  the  transportation 
company  or  the  traveler  colling  for 
protective  legislation  In  the  exercise 
of  the  police  power.  Peo.  v.  City 
Prison  Warden.  157  N.  T.  116.  61  Nfe 
1006,  68  AmSR  763.  43  LRA  264  [rev 
26  App.  Dlv.  228,  50  NYS  66].  (2) 
1,.  (1901)  c  639,  prohibiting  private 
Individuals  from  selling  railroad 
tickets,  and  forbidding  the  officers  of 
a  common  carrier  from  supplying 
tickets  for  sale  to  any  other  than  an 
authorized  agent,  Is  not  a  valid  exer- 
cise of  the  power  of  the  legislature 
to  regulate  the  conduct  of  a  railroad 
company's  business  because  It  Is  a 
creation  of  the  legislature  and  a 
common  carrier.  Poo.  v.  Caldwell.  64 
App.  rHv.  46.  71  NTS  654  [aff  168 
N.  T.  671  mem.  61  NB  1182  mem]. 

[b]  In  rapport  of  the  Haw  York 
dootrlae  It  was  said:  "Stringent 
rules  undoubtedly  may  be  enacted  to 
punish  those  who  are  guilty  of  dis- 


honest practices  In  the  conduct  of 
such  a  Duslneas  and  the  machinery 
of  the  law  put  in  motion  for  its 
rigorous  enforcement;  but  to  cup  up, 
root  and  branch,  a  business  that  may 
be  honestly  conducted  to  the  conven- 
ience of  the  public  and  the  profit  of 
the  persons  engaged  In  It,  Is  beyond 
legislative  power.  If  the  law  were 
otnerwise  no  trade,  business  or  pro- 
fession could  escape  destruction  at 
the  hands  of  the  legislature  if  a 
situation  should  arise  that  would 
stimulate  It  to  exercise  Its  power,  for 
in  every  field  of  endeavor  can  be 
found  men  that  seek  profit  by  fraud- 
ulent processes.  Transportation 
tickets  have  been  forged  It  la  said; 
so  have  notes,  checks  and  bank  bills. 
Railroad  companies  are  no  more 
bound  to  honor  forged  tickets  than 
the  alleged  maker  of  a  forged  note 
Is  bound  to  pay  It.  An  Innocent  per- 
son who  suffers  by  parting  with  his 
money  on  a  forged  ticket  has  his 
remedy  agaltist  the  vendor  Just  the 
same  as  has  the  bank  that  discounts 
a  forged  note.  Such  Instances  might 
be  multiplied,  but  it  would  serve  no 
good  purpose,  for  it  Is  well  known 
that  no  business  can  be  suggested 
through  which  innocent  parties  may 
not  be  occasionally  victimized.  But, 
because  of  that  fact,  honest  men  can- 
not be  prevented  from  engaging  In 
their  chosen  occupations."  Peo.  v. 
City  Prison  Warden,  157  N.  T.  116. 
132.  51  NB  1006,  68  AmSR  763,  43 
L.RA  264. 

tc]  Zn  T«xas,  (1)  the  statute  does 
not  apply  to  the  holder  of  a  ticket 
"upon  which  1b  not  plainly  printed 
that  It  Is  a  penal  offense  for  btm  or 
her  to  sell,  oartar,  or  transfer  said 
ticket  for  a  consideration."  but  such 
ticket  Is  assignable.  International, 
etc..  R.  Co.'v.  Ing,  28  Tex.  Civ.  A. 
398,  400,  68  SW  722.  (2)  It  has  also 
been  held  that  the  statute  so  far  as 
It  attemptB  to  make  the  sale  of  a 
railroad  ticket  a  penal  offense  is  un- 
constitutional and  void.  Janntn  v. 
SUte.  (Cr.)  61  SW  1126  Tfoll  Texas, 
etc.,  R.  Co.  V.  Mahaffey,  98  Tex.  392, 
84  SW  646ir 

88.  111.— %urd1ck  V.  Peo..  149  111. 
600,  36  NE  948.  41  AmSR  329.  24 
L.RA  162  and  note. 

Ind.— State  v.  Pry.  81  Ind.  7. 

Minn.— State  v.  Corbett.  67  Minn. 
346.  69  NW  817,  24  LRA  498. 

Mont. — State  v.  Bernhelm,  19  Mont. 
512.  49  P  441. 

N.  estate  v.  Ray.  109  N.  C.  78«, 
14  SE  83.  14  LRA  529. 

Or. — State  v.  Bollam.  47  Or.  639, 
84  P  479;  State  v.  Thompson,  47  Or. 
492,  84  P  476,  4  LRANS  480.  8  Ann 
Cas  646. 

Pa.— Com.  V.  Wilson,  14  Phlla.  384. 
Tenn. — Samuelnon    v.    State,  116 
Tenn.  470,  95  SW  1012,  116  AmSR 

805. 

"If  a  business,  as  that  of  common 
carriers.  Is  a  proper  subject  of  police 
regulation,  so  are  Its  Incidents  and 
accessories;  as.  for  example,  the  is- 
sue and  sale  of  transportation 
tickets."  State  v.  Corbett,  57  Minn. 
346,  69  NW  317,  24  L.RA  498  and  note. 

[a]  PuUonlar  statutes. — Tenn. 
Acta  (1905)  p  873  c  410.  which  pro- 
vides that  it  shall  be  unlawful  for 


any  person,  other  than  the  author- 
Ized  agent  of  the  carrier  issuing  the 
same  to  sell  or  otherwise  deal  In 
nontransferable  passenger  tickets 
sold  below  the  schedule  rate,  did  not 
authorize  carriers  or  their  authorized 
agents  to  engage  In  the  business  of 
selling  such  tickets,  and  was  thare- 
fore  not  objectionable  as  prohibiting 
the  business  only  when  engaged  In 
by  persons  not  common  carriers  or 
their  authorized  agents;  and  that, 
since  standard  schedule  rates  are 
flxed  with  reference  to  interstate 
commerce  by  Interstate  Commerce 
Act  S  6,  and  with  reference  to  Intra- 
state commerce  by  Acts  (1897)  p  121 
c  10  I  22,  the  act  was  not  Invalid  for 
uncertainty  of  the  expression  "stand- 
ard schedule  rate,"  Samuetson  v. 
State.  116  Tenn.  470,  95  SW  1012,  116 
AmSR  806. 

89.  State  v.  Thompson,  47  Or.  492. 
84  P  476,  4  LRANS  480  and  note.  8 
AnnCas  646  and  note;  Samuelson  v. 
State,  116  Tenn.  470,  95  SW  1012,  llS 
AmSR  80S. 

[a]  In  Taimessaa,  Acts  (1905)  p 
S73  c  410,  prohibiting  persons  other 
than  the  authorized  agents  of  com- 
mon carriers  to  sell  or  deal  In  pas- 
senger tickets  issued  and  sold  below 
the  standard  schedule  rate  under  con- 
tract with  the  original  purchaser,  en- 
tered on  the  ticket  to  uie  affect  that 
the  ticket  was  nontransferable  and 
should  be  void  in  the  hands  of  a  per- 
son other  than  the  original  pur- 
chaser, was  a  valid  exercise  of  tha 
state's  police  power  to  prevent  fraud 
and  tha  dapraclatlon  of  public 
morals.  Samuelson  v.  State,  116 
Tenn.  470,  96  SW  1012. 116  AmSR  805. 

90.  Burdlck  v.  Peo.,  149  111.  600. 
86  NE  948,  41  AmSR  829.  24  LRA 
162  and  note:  Fry  v.  State,  63  Ind. 
5S2.  30  AmR  238:  State  v.  Corbett,  57 
Minn.  846.  69  NW  817,  24  LRA  498; 
Com.  v.  Wilson,  14  Phlla.  (Pa.)  384. 
See  also  Commerce  [7  Cyc  407]. 

"Tha  law  Is  not  a  revenue  law,  and 
IB  not  designed  to,  and  does  not, 
regulate  interstate  commerce  at  all. 
It  Is  a  mere  police  regulation  of  the 
sale  and  transfer  of  tickets,  designed 
to  protect  the  public  from  frauds, 
and  its  Interference,  if  any,  with  In- 
terstate commerce.  Is  purely  Inci- 
dental and  accidental."  State  y. 
Corbett,  57  Minn.  346,  854,  69 
817.  24  LRA  498. 

91.  Burdlck  v.  Peo.,  149  HI.  600, 
36  NE  948,  41  AmSR  329,  24  L,RA 
162:  Fry  v.  State.  63  Ind.  652,  30 
AmR  238-  State  v.  Corbett,  67  Minn, 
345.  59  nW  317.  24  LRA  498:  Jannln 
V.  State.  42  Tex.  Cr.  631.  61  SW  1126. 
62  SW  419.  96  AmSR  821  and  note. 

Sa.  Burdlck  v.  Peo.,  149  111.  600. 
36  NE  948.  41  AmSR  329.  24  LRA 
152  and  note;  State  v.  Corbett.  57 
Minn.  346.  50  NW  317.  24  LRA  498; 
Jannln  v.  State.  42  Tex.  Cr.  631,  51 
SW  1126.  62  SW  419,  96  AmSR  821 
and  note. 

93.  Burdlck  v.  Peo.,  149  111.  600. 
36  NE  948.  41  AmSR  329,  24  L.RA 
152  and  note. 

94.  State  v.  Corbett,  67  Minn.  845, 
59  NW  317.  24  LRA  498. 

9&.  State  V,  Clarke.  109  N.  C.  789, 
14  SE  84;  State  v.  Ray,  109  N.  C.  786. 
14  SE  83.  14  LRA  529. 


For  tatar  oasaa,  daralopinaats  and  tauMgmu  In  the  law  see  cumulative  Annotations,  same  title,  p. 
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§§  1108-1111] 


CABBIEBS 


[10  C.  J.]  687 


Ticket  obtaixied  in  another,  state.  A  person  who 
buys  a  ticket  from  a  dealer  who  is  not  an  author- 
ized agent  of  the  company,  in  a  state  where  such 
sale  is  lawful,  is  entitled  to  transportation  into  an- 
other state  over  the  railroad  by  which  the  ticket 
was  issued,  although  a  statute  of  the  latter  state 
makes  the  sale  unlawful." 

Bond  by  broker.  In  New  York  persons  engaged 
in  selling  steamship  or  railroad  tickets  for  transpor- 
tation to  or  from  foreign  countries,  and  in  connec- 
tion therewith  receiving  deposits  of  money  for  trans- 
mission, are  required,  by  statute,  to  give  a  bond  for 
the  repayment  of  such  deposits  and  the  faithful 
holding  and  transmission  thereof."  Such  a  statute 
is  within  the  power  of  the  legislature,  being  a  police 
regulation,  for  the  protection  of  a  class  liable  to 
imposition  and  unfit  to  protect  itself.'*  Such  a 
bond  covers  savings  deposits  with  the  agent  as  well 
as  deposits  for  transmission  to  a  foreign  country,^ 
and  also  covers  deposits  made  before  the  bond  is 
given  and  thereafter  allowed  to  remain  with  the 
agent.^  The  amount  of  such  bond  creates  a -fund 
for  the  payment  of  creditors  of  the  person  selling 
such  tickets,  and  is  to  be  distributed  among  them 
equally.^ 

[$  1109]  c.  Sale  on  Credit.  The  mere  fact  that 
the  ticket  is  not  actually  paid  for  at  the  time  of 
purchase  does  not  prevent  the  purchaser  from  be- 
coming passenger."   But  an  agent  only  authoruEed 


to  sell  tickets  and  to  stamp  and  deliver  the  same, 
on  receiving  pay  therefor,  cannot  bind  his  prin- 
cipal by  turning  over  tickets  to  a  third  person,  a 
ticket  broker,  to  be  in  turn  sold  by  him  and  to  be 
paid  for  when  so  sold,* 

1110]  d.  Delivery  to  Purchaser.^  It  is  the 
duty  of  a  ticket  agent  to  exercise  reasonable  care 
in  delivering  the  ticket  so  that  the  purchaser,  may 
get  it,  and  if  the  purchaser  is  called  away  after 
applying  for  a  ticket  and  putting  down  his  money, 
it  will  be  no  delivery  for  the  agent  to  put  the 
ticket  on  the  counter  in  his  absence,  if  it  does  not 
come  into  his  possession."  If  a  ticket  agent  by 
mistake  gives  a  passenger  the  wrong  ticket,  the 
carrier  is  bound  by  the  real  contract  between  the 
parties;'  but  if  the  passenger  knows  or  has  reason 
to  believe  that  the  ticket  handed,  him  is  not  the 
ticket  for  which  he  called,  he  cannot  thereafter 
complain  that  he  received  an  improper  ticket.^ 

1111]  e.  Extra  Chaise  on  Failare  to  Purchase 
Ticket — (1)  In  Oeneral.  Instead  of  excluding  a 
passenger  from  a  train  for  not  having  procured  a 
ticket,'  where  he  has  had  an  opportunity  so  to  do,^° 
the  carrier  may  proper lyi  exact  a  sum  in  addition  to 
the  amount  which  would  have  been  charged  for  a 
ticket  to  the  same  destination,  and  such  extra  charge 
is  generally  recognized  as  a  reasonable  regulation 
and  not  unlawful  as  a  discrimination,^^  particularly 
where  the  r^ulatira  provides  for  a  refunding  of 


96.  Sleeper  v.  Pennsylvania  R, 
Co..  100  Pa.  259.  46  AmR  380. 

97.  Conaentlno  v.  Illinois  Surety 
Co..  210  N.  Y.  621,  104  NE  936;  Gold- 
berg V.  People's  Surety  Co.,  162  App. 
Dlv.  386,  147  NYS  365;  Ru8»o  v.  Illi- 
nois Surety  Co.,  141  App.  Dlv.  690, 
125  NYS  991;  Musco  v.  United  Surety 
Co.,  132  App.  Dlv.  300,  117  NYS  21 
faff  196  n:  T.  459,  90  NB  171.  134 
AmSR  851];  Cappadonna  v.  Illinois 
Surety  Co.,  68  Misc.  470,  125  NYS 
162. 

[a]  UAblllty  ot  oUlffor;  IwMob 
of  bond. — ^A  bond  conditioned  under 
such  statute  duly  to  transmit  money 
delivered  for  transmission  to  a  for- 
eign country,  and  duly  to  account 
therefor,  and  promptly  to  pay  over 
all  money  received  makes  the  obUepr 
liable  only  if  the  money  Is  recelvedoy 
the  principal  for  transmission  and  he 
fails  to  transmit  it  as  agreed,  so  that 
the  bond  Is  not  breached  If  the 
money  is  transmitted  and  deposited 
In  the  postal  treasury  of  Italy  as 
agreed,  although  the  depositor  does 
not  receive  a  bank  book  within  a 
month  as  promised.  Consentino  v. 
Illinois  Surety  Co.,  210  N.  Y.  521,  104 
NE  936. 

[b]  AdOitloiutl  icoiiTlty;  mlm. — 

A  waiver  of  the  benefit  of  a  bond 
given  pursuant  to  L.  (1907)  c  185, 
and  L..  (1908)  c  479,  is  not  a  condi- 
tion precedent  to  a  depositor's  right 
to  resort  to  additional  security  given 
pursuant  to  1..  (1910)  c  348  art  3a. 
Sciaballa  v.  Illinois  Surety  Co.,  156 
App.  Dlv.  677,  152  NYS  760  fafT  215 
N.  Y.  692  mem,  109  NE  1070  memj. 

[c  1  Bapeal  ot  statute. — <  1 )  L. 
(1907)  c  186  requiring  bonds  for  the 
holding  and  transmission  to  foreign 
countries  of  moneys  delivered  for 
that  purpose  were  impliedly  repealed 
by  L..  (1908)  c  479,  amending  L. 
(1907),  by  adding  new  provisions  re- 
quiring bonds  to  be  .given  by  persons 
selling  steamship  tickets,  and  In 
connection  therewith  receiving  money 
on  deposit  and  to  be  conditioned  for 
repayment,  etc.  Vldl  v.  United 
Surety  Co.,  155  App.  Dlv.  502,  140 
NYS  612,  (2)  L.  (1908)  c  479.  under 
wblch  a,  surety  company  save  Its 
bond  for  money  deposited  for  safe- 
keeping: or  shipment  abroad,  although 
repealed  in  terms  by  Oeneral  Busi- 
ness Law,  remains  In  effect  under  L. 
(1909)  c  696,  and  the  surety  company 
is  liable  on  the  bond.  Sciaballa  v- 
Illinois  Surety  Co.,  166  App.  Dlv.  677. 


152  NYS  760  [aft  21B  N.  Y.  69Z  mem, 
109  NB  1070  mem];  Bngelhelm  v. 
Illinois  Surety  Co.,  86  Misc.  588.  148 
NYS  1072.  (3)  A  bond  given  for  one 
engaged  in  selling  tickets  to  foreign 
countries  for  repayment  of  savings 
deposits  continues  chargeaole  for  a 
deposit  made  before  the  repeal,  al- 
though It  Is  allowed  to  remain  after 
the  repeal.  Goldb  ery  v.  People's 
Surety  Co.,  162  App.  Dlv.  285.  147 
NYS  366.  <4)  L.  (1914)  c  369  S  BOO, 
which  repeals  I..  (1910)  c  348,  as 
amended  oy  L.  (1911)  c  393,  author- 
izes canceling  a  bond  given  under  the 
Li.  1910  ana  requiring  a  return  of 
collaterals,  but  does  not  authorize' 
such  an  order  as  to  a  bond  given 
under  L.  (1907)  c  185,  as  amended 
by  L.  (1908)  c  479.  Matter  of  Ko- 
vacs,  88  Misc.  689,  151  NYS  232. 

98.  Goldberg  v.  People's  Surety 
Co..  162  App.  Dlv.  385,  147  NYS  855. 

99.  Goldberg  v.  People's  Surety 
Co.,  162  App.  Dlv.  385.  157  NYS  355. 

I.  Goldberg  v.  People's  Surety 
Co.,  162  App.T>iv.  386.  147  NYS  355; 
Kusso  V.  Illinois  Surety  Co.,  141  App. 
Dlv.  690.  125  NYS  991. 

&.  Cappadonna  v.  Illinois  Surety 
Co.,  68  Misc.  470,  125  NYS  162. 

3.  Ellsworth  v.  Chicago,  etc.,  R. 
Co.,  96  Iowa  98,  63  NW  584,  29  L.RA 
173. 

[a]  lUustratlozi. — One  who  pur- 
chases a  ticket  of  an  agent  and 
promises  to  pay  for  It  on  his  return 
must  be  treated  as  a  purchaser  of 
the  ticket,  where  the  testimony 
shows  that  there  was  not  time  to  pay 
for  the  ticket  before  the  starting  of 
the  train,  and  that  he  afterward  did 
pay  for  it.  Blleworth  v.  Chicago,, 
etc.,  n.  Co..  95  Iowa  98.  6S  PfW  584. 
29  LRA  173. 

4.  Frank  v.  Ingalls.  41  Oh.  St.  560. 
6.    Purchase  of  ticket  or  payment 

of  fare  generally  see  supra  Si  1042, 
1043. 

6.  Quigley  v.  Central  Pac.  R.  Co., 
20  r.  Caa.  No.  11.510,  5  Sawy.  107. 

7.  Pullman  Co.  v.  Riley,  6  Ala.  A. 
561,  59  S  761. 

8.  Pullman  Co.  v.  Riley,  5  Ala.  A. 
561,  59  S  761. 

9.  See  infra  9$  1172-1176, 

10.  See  infra  !j  1112,  1174. 

II.  Conn. — Crocker  v.  New  Lon- 
don, etc.,  R.  Co.,  24  Conn.  249. 

Ga. — Southern  R.  Co.  v.  Fleming, 
128  Ga.  241,  57  SB  481,  10  AnnCas 
921;  Phillips  V.  Southern  R.  Co..  114 
Oa.  284,  40  SB  268;  Coyle  v.  South- ' 


ern  R.  Co.,  112  Ga.  121,  87  SB  163; 
McCook  V.  Dublin,  etc..  R.  Co.,  2  Ga. 
A.  374,  58  SB  491. 

III. — Arnold  V.  Illinois  Cent  R.  Co., 
83  111.  273,  26  AmR  383;  St.  Louis, 
etc.,  R.  Co.  V.  South,  43  111.  176,  92 
AmD  103;  Chicago,  etc.,  R.  Co.  v. 
Parks.  18  111.  460,  68  AmD  562. 

Ind. — Sage  v.  Bvansvllle.  etc.,  R. 
Co.,  134  Ind.  100,  33  NE  771;  Indian- 
apolis, etc.,  R.  Co,  V,  Kennedy,  77  Ind, 
507;  Indianapolis,  etc..  R.  Co,  v.  Rl- 
nard,  +6  Ind.  293;  Jeffersonvllle  R. 
Co.  V.  Rogers,  28  Ind.  1,  92  AmD  278; 
Lake  Erl«.-etc.,  R.  Co.  v.  Mays,  4  Ind. 
A.  413,  30  NE  1106;  Chicaafo,  etc..  R. 
Co.  v.  Graham,  3  Ind.  A.  28,  29  NB 
170,  50  AmSR  256. 

Iowa. — Ellsworth  v.  Chicago,  etc.. 
R.  Co.,  95  Iowa  98,  63  NW  584.  29 
LRA  173;  Hoflfbauer  v,  Delhi,  etc.,  R. 
Co.,  52  Iowa  342.  3  NW  121,  35  AmR 
278;  State  v.  Chovin.  7  Iowa  204. 

Ky. — Ponder  v.  Lexington,  etc.,  R. 
Co..  164  Ky.  69.  174  SW  786;  Wllsey 
V.  Louisville,  eto.,  R.  Co..  83  Ky.  611, 
7  KyL  498. 

La. — McGowen  v.  Morgan's  Louisi- 
ana, etc.,  R.,  etc.,  Co.,  41  La.  Ann. 
732,  6  S  606.  17  AmSR  415,  6  LRA 
817  and  note. 

Me. — State  v.  Goold,  53  Me.  279.  ' 

Minn. — State  v.  Hunger  ford.  39 
Minn.  6,  38  NW  628:  Du  Laurans  y. 
First  Dlv.  St.  Paul,  etc..  R.  Co.,  15 
Minn.  49.  2  AmR  102. 

N.  H.— Hilllard  v.  Goold,  34  N.  H. 
230.  66  AmD  765. 

N.  Y.— Nsllls  v:  New  York  Certt. 
R.  Co.,  30  N.  Y.  505;  Bordeaux  v.  Erie 
R.  Co..  8  Hun  579. 

N.  C. — Ammons  v.  Southern  R.  Co., 
138  N.  C.  655,  51  SE  127,  3  AnnCas 
886.  ' 

Oh. — Cincinnati,  etc.,  R.  Co.  v. 
Sklllman.  39  Oh.  St.  444. 

Or. — Poole  V.  Northern  Pac.  R.  Co., 
16  Or.  261,  19  P  107.  8  AmSR  289. 

Pa. — Reeae  v.  Pennsylvania  R.  Co., 
131  Pa.  422,  19  A  72.  17  AmSR  818,  6 
LRA  529. 

Tenn  — Nashville  St.  R.  Co.  v.  Grif- 
fin. 104  Tenn.  81,  67  SW  163,  49  I^RA 
461;  Lane  v.  Bast  Tennessee,  etc.,  R. 
Co..  6  Lea  (Tenn.)  124. 

Vt.— Stephen  v.  Smith.  ^9  Vt.  160. 

[a]  Sztra  elu»g«  as  reasoaaUs 
pesaity. — The  extra  charge  is  not  re- 
garded as  payment  for  transporta- 
tion, but  aa  a  reasonable  penalty  for 
not  complying  with  the  requirement 
for  the  pundiase  of-«  ticket.  wReese 
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the  ezeess  on  the  presentation  by  the  passenger  of 
a  check  at  the  tuw:et  office;"  and  the  payment  of 
the  extra  amount  required  may  be  enforced  by  ex- 
pulsion from  the  train  of  one  who  refuses  to  pay.^' 
Nor  is  such  a  regulation  unreasonable  because  it 
provides  that  as  to  passengers  getting  on  the  train 
at  stations  where  there  is  no  ticket  oflBce,  or  on 
trains  where  on  account  of  the  excessive  rush  of 
business  it  is  impossible  to  issue  the  refunding 
check,  the  colleetitm  of  the  excess  shall  be  omitted. 
This  rule  may  also  be  effected  by  the  carrier's  mak- 
ing a  deduction  from  the  r^nlar  or  advertised  fare 
in  ease  of  those  buying  tickets  at  the  station.^" 

Btatotoiy  provisioiu.  Under  some  statutes  suoh 
extra  ehaige  is  expressly  authorised/'  except  where 
the  passage  is  wholly  within  the  limits  of  an  in- 
corporated city/'  But  under  other  statutes  pas- 
sengers who  fail  to  procure  tickets  must  be  trans- 
ported at  the  same  rate  and  price  chained  for  tick- 
ets for  the  same  service." 

Paym6nt  of  fare  at  each  station.  It  has  been  held 
that>  if  a  passenger  pays  only  from  one  station  to 
another  without  a  ticket,  he  ma^  be  compelled  to 
pay  an  extra  charge  at  each  station,  as  a  new  con- 
tract between  him  and  the  company  is  thus  made 
at  each  station/'  and  that,  although  he  is  on  the 
train  with  a  ticket,  if  he  desires  to  ^  further  than 
his  ticket  calls  for,  he  may  be  reqmred  to  pay  the 
extra  amount  for  the  further  transportation,  not- 
withstanding he  has  no  opportunity  to  procure  an- 
other ticket.     But  on  the  other  hand  it  has  been 


held  that,  where  the  passenger  has  had  no  oi^or- 
tunity  to  procure  anothor  ticket,  he  is  entitled  to 
continue  his  joume;^  by  tendering  or  paying  the 
r^lar  farep  and  in  some  jnrbdietions  an  order 
to  that  effect  may  be  made  by  the  coloration  com- 
mission as  to  travel  within  the  state.'^ 

Umitatlon  of  amount  of  eocfera  charge.  In  the 
absence  of  a  statutory  limitation  the  amount  of  such 
extra  charge  must  be  reasonable;"  and  it  Las  been 
held,  under  some  statutes,  that  the  extra  charge  can 
in  no  case  exceed  the  maximum  rate  allowed  the  car- 
rier by  law.**  But  where  the  excess  to  to  be  re- 
funded under  rwscmable  conditions,  the  fact  that 
the  two  sums  might  exceed  the  maximum  rate  au- 
thorized does  not  constitute  an  illq^  charge,  aa 
such  additional  sum  is  in  no  sense  a  chai^  for 
transportation." 

[$1112]  (2)  Opportunity  to  Pnrchaie  (a)  In 
OeiuraL  As  a  condition  precedent  to  the  enforce- 
ment of  a  regulation  exactii^  an  extra  charge  in 
case  of  a  failure  to  purchase  a  ti^t,  the  carrier 
must  have  afforded  to  the  passenger  a  reasonable 
opportunity  to  procure  a  ticket.  The  duty  of  the 
company  in  this  respect  may  be  stated  thus :  It  must 
f umi^  a  convenient  and  accessible  place  for  the 
sale  of  tickets  with  a  competent  person  in  attend- 
anee  ready  to  sell  them,  which  place  should  be  open 
and  accessible  to  all  passengers  for  a  reasonable 
time  before  the  departure  of  each  train,  so  that  the 
passenger's  failure  to  obtain  a  ticket  shall  reaJly 
be  a  case  of  n^lect  on  his  part  and  not  the  fault 


19  A  72,  17  AmSR  818,  6  LRA  62». 

[b]  it  Im  th*  Antj  of  a  pawnyg 
to  avpplr  himself  wltli  a  «ok«t  (l) 

befora  gettloK  on  the  train,  and  If  he 
falle  so  to  do  he  !■  not  entitled  to 
transportation  without  paying  extra 
fore  (MoCook  v.  Dublin,  etc.,  R.  Co., 
i  G&.  A.  374.  S8  SB  Ul).  (8)  pro- 
vided hla  failure  to  provide  hlniBelf 
with  a  ticket  ta  due  to  his  own  fault 
or  negligence,  and  not  to  any  fault 
or  negligence  on  the  part  of  the  car- 
rier tSoutbern  R.  Oo.  v.  Fleming,  118 
Ga.  241,  57  SE  481.  10  AnnCas  921). 

[c1  Bale  held  nasonahla.— A  rule 
requiring  passengers  who  fall  to 
supply  themselves  with  tickets  sold 
at  three  cents  per  mile  to  pay  con- 
ductors cash  fares  at  the  rate  of 
four  cents  per  mile  Is  reasonable. 
Coyle  V-  Southern  R.  Co.,  112  Ga.  121, 
37  SE  163. 

la.  McGowen  v.  Morgan's  Louisi- 
ana, etc.,  R..  etc..  Co.,  41  La.  Ann.  7S3, 
6  S  60fi,  17  AmSR  416,  5  LRA  817: 
Allen  V.  Chicago,  etc.,  R.  Co..  IIB 
Minn.  119,  133  NW  462,  AnnCaBl913A 
1197:  Reese  v.  Pennsylvania  R.  Co., 
131  Pa.  422.  19  A  72,  17  AmSR  818, 
e  LRA  6S9. 

[a]  It  Is  a  reasonable  rerolatlou 
to  require  a  passenger  without  a 
ticket  who  tenders  cash  for  trans- 
portation to  pay  ten  cents  more  than 
the  regular  fare,  the  passenger  being 
furnished  with  a  receipt  which  enti- 
tles him  to  a  refundment  of  the  ten 
cents,  and  such  a  rule  does  not  vlo- 
l.itft  L.  f1907)  c  97  (Rev.  L.  Supp. 
[1909]  il  2007-1.  2007-2),  flzlng  the 
maximum  rate  of  transportation  of 
passengers  at  two  cents  per  mile. 
Allen  v.  Chicago,  etc.,  R.  Co.,  116 
Minn.  119.  18S  NW  482,  AnnCaslSllA 
1197. 

13.  See  Infra  t  1176. 

14.  Reese  v.  Pennsylvania  R.  Co., 
131  Pa.  422.  19  A  72,  17  AmSR  818, 
«  LRA  829. 

IB.  Coyle  V.  Southern  R.  Co.,  112 
Ga.  121.  37  SE  163;  State  v.  Goold.  53 
Me.  279:  Swan  v.  Manchester,  etc.,  R. 
Co..  132  Ma.«!S.  116.  42  AmU  432. 

fal  The  reanlreueat  for  the  tmr- 
ohase  of  a  ticket  may  he  enforced  by 
giving  a  discount  to  those  who  pur- 
chnse  tickets  Instead  of  imposing  an 
extra  charge  on  those  who  do  not. 


Coyle  V.  Southern  R.  Co.,  112  Oa.  121. 
87  SE  163;  State  v.  Qoold,  S3  He. 
279.  ' 

10.  Klmbrell  v.  Louisville,  etc., 
R.  Co„  191  Ala.  892,  67  S  686;  Union 
Pac.  R.  Co.  V.  Wolf,  64  Kan.  692,  88 
P  786;  Atchison,  etc.,  R.  Co.  v.  Hogue. 
60  Kan.  40.  II  P  898;  Atchison,  etc., 
R.  Co.  V.  Dwslle,  44  Kan.  894.  24  P 
600;  Hogan  v.  Liong  Island  R.  Co., 
206  N.  T.  440.  100  ^  47  [rev  142 
App.  Dlv.  29,  126  NTS  449]:  Moore  v. 
Cofumbta,  etc.,  R.  Co-,  88  S.  C.  1,  16 
SB  781. 

ra]    Ortsv    of  eommlaslen^— An 

order  of  the  railroad  commission  au- 
thorising an  extra  charge  of  fifteen 
cents  where  a  passenger  has  no 
ticket  la  authorised  under  a  statute 
giving  the  commission  power  to 
change  rates,  regardless  of  another 
statute  fixing  rates  generally.  Klm- 
brell v.  Louisville,  etc..  R.  Co.,  191 
Ala.  392,  67  S  586  (construing  L. 
[1907]  p  711.  and  Code  [1907]  I 
6563). 

17.  Hogan  v.  Long  Island  R.  Co.. 
206  N.  T.  440,  100  NE  47  [rev  142 
App.  Dlv.  29.  126  NTS  449]  (con- 
struing L.  [1889]  c  S8>;  Weber  v. 
Southern  R.  Co.,  65  S.  C.  856,  43  SE 
888. 

fa]  Bff  ect  of  oonsolUUtton  of 
raenrban  uimio^alltUB.^ — This  ex- 
ception does  not  apply  to  a  passage 
between  a  former  city  ana  town 
which  have  been  consolidated  into 
one  city  subsequently  to  the  statute. 
Hogan  V.  Lorig  Island  R.  Co.,  20R  N. 
Y.  140,.  100  NE  47  [rev  142  App.  Dlv. 
29,  126  NTS  449]. 

18.  St.  Louis  Southwestern  R.  Co. 
V.  Hammett,  98  Ark.  418,  136  SW  191. 

19.  Chicago,  etc.,  R.  Co.  v.  Parks. 
18  111.  460,  68  AmD  662. 

20.  Lake  Erie,  etc..  R.  Co.  v. 
Quisenberry,  48  111.  A.  338:  Easton  v. 
Waters.  (Tex.  A.)  IG  SW  540. 

81.  Brown  v.  Central  of  (jeorgla 
R  Co.,  128  Ga.  635,  5R  SR  163:  Phet- 
tlnlace  v.  Northern  Pac.  R.  Co,.  fi4 
Wis.  412.  54  NW  1092,  20  LRA  483. 
See  also  supra  |  1079. 

39.  Atchison,  etc.,  R.  Co.  v.  State, 
(Okl.)  150  P  108. 

[a]  In  Oklahoma  by  Const,  art  9 
i  22,  it  is  made  the  duty  of  the  cor- 
poration commission  on  making  an 


order  that  interstate  paaeengers  on 
trains  desiring  to  continue  their 
Journey  within  the  state  beyond  the 
station  to  which  tickets  originally 
are  purchased  shall  be  permitted  to 
pay  the  regular  fare,  unless  the  car- 
rier gives  them  an  opportunity  to 
purchase  a  ticket  at  the  station  to 
which  they  originally  were  destined, 
to  make  findings  of  fact  on  which 
the  order  is  based,  and  on  appeal  to 
this  court  from  such  order  to  certify 
the  facts  found  by  it  to  this  court. 
And  where  the  corporation  commis- 
sion falls  to  make  and  certify  such 
findings  of  fact,  this  court  may 
under  said  section  of  the  constitu- 
tion remand  the  case  to  the  commis- 
sion with  directions  so  to  do  and  to 
certify  the  same  as  stated.  Atch- 
ison, etc.,  R.  Co.  V.  State,  150  P  108. 

33.  White  V.  CHiesapeake,  etc..  R. 
Co.,  26  W.  Ve.  800. 

94.  Kan. — Atchison,  etc.,  R.  Co,  v. 
Dlckerson,  4  Kan.  A.  345.  46  P  975. 

Mich. — Coy  V.  Detroit,  etc.,  R.  Co., 
126  Mich.  616,  86  NW  6j  Zagelmeyer 
V.  Cincinnati,  etc.,  R.  Co.  102  Mich. 
214.  60  NW  436.  47  AmSR  514. 

Oh. — Cincinnati,  etc.,  R.  Co.  v. 
Skillman,  39  Oh.  St.  444;  Smltb  v. 
Pittsburg,  etc ,  R.  Co.,  23  Oh.  St.  10. 

S.  C. — Fulmer  v.  Southern  R.  Co.. 
6?  S.  C.  262,  4S  SE  196. 

Tenn. — Louisville,  etc.,  B.  Co.  v. 
Gutnan,  11  Lea  98,  47  AmR  279;  I«ane 
v.  East  Tennessee,  etc,  R  Co..  6  L>ea 
124. 

[a]  Vhora  a  caOroad  eosBvaju- 
fixes  two  rates  of  passenrer  xwa, 

namely,  a  ticket  rate  and  a  car  rata, 
the  former  within  and  the  latter  bo- 

f'ond  the  limits  of  its  authority,  and 
he  conductor  of  a  train  under  the 
direction  of  the.  company  refuses  to 
nccent  from  the  passenger  less  than 
the  Illegal  and  unauthorized  rate,  it 
Is  not  necessary,  to  entitle  the  pan- 
senger  to  remain  on  the  train,  to  ten- 
der more  than  the  ticket  rate,  al- 
though the  company  might  have 
fixed  such  ticket  rate  at  a  hlKrfaer 
num.  Smith  v.  Pittsburg,  etc.  R. 
Co.,  23,  Oh.  St.  10. 

86.  Reese  v.  Pennsylvania  R.  Co., 
131  Pa.  422,  19  A  72.  17  AmSR  8l». 
6  LRA  529. 


For  later  oases*  dsrelo^sttta  and  ohanfss  in  the  law  see  cumulative  Annotations,  same  title,  page  an< 
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of  the  company;  and  if  such  opportunity  is  not 
afforded,  the  passenger  is  entitled  to  have  the  regu- 
lar fare  accepted  for  his  transportation,"  although 
the  contrary  ht^s  been  held."  Thus,  ■where  there 
is  no  ticket  ofBcc,  or  it  is  not  kept  open  during  a 
reasonable  time  before  the  departure  of  the  train^ 
so  that  a  ticket  may  be  bought,  the  regulation  is 
not  applicable." 

[$  1113]  (b)  Time  for  Keeping  Open  Office.  Rea- 
sonable time  for  keeping  open  the  office  for  the  sale 
of  tickets  has  been  held  to  mean  up  to  the  time 
fixed  by  the  published  rules  of  the  company  for 
the  departure  of  the  train  and  not  up  to  the  time 
of  actual  departure;"  and  it  is  not  necessary  that 
it  be  kept  open  until  the  very  moment  the  train 
departs  if  the  agent,  in  the  usual  course  of  the 
practicable  discharge  of  his  duties,  has  afforded 
opportunity  for  the  purchase  of  tickets."  What  is 
a  reasonable  time  is  usually  a  question  of  fact  for 
the  determination  of  the  jury  under  the  circum- 
stanees  of  the  particnlar  eaae,*^  with  reference  to 


the  requirements,  convenience,  and  demand  of  the 
public  at  the  station  in  question."" 

Statutory  provisions  regulating  the  keeping  open 
of  ticket  ofBces  have  been  enacted  in  some  juris- 
dictions,**  Under  a  statutory  provision  that  the 
ticket  office  shall  be  kept  open  "at  least  one  hour 
prior  to  the  departure  of  each  passenger  train, ' ' 
or  "just  prior  to  the  departure  of  the  train,"" 
it  has  been  held  that  the  actual  departure  and  not 
the  advertised  time  of  departure  is  meant.  But 
where  the  requirement  is  to  keep  the  ofHee  open  a 
specified  time  before  the  schedule  time  for  the  de- 
parture of  the  train,  it  is  not  necessary  that  an 
opportunity  be  afforded  for  the  purchase  of  a  ticket 
after  the  schedule  time  for  departure,  although 
the  train  is  late.'"  If  there  is  no  one  in  attendance 
to  sell  tickets,  the  ofi&ce  is  not  "open"  within  the 
meaning  of  the  statute." 

Oif^ise.  Under  some  statutes  it  is  made  an 
offense  for  a  ticket  agent  to  n^leet  to  keep  the 
ticket  office  open  for  the  time  prescribed  by  statute 


20.  U.  S.— Harrison  v.  Pink,  42 
Fed.  787. 

Cal. — Clare  v.  Morthwest«>n  Pac. 
R.  Co.,  21  Cal.  A.  214.  131  P  123. 

Gb.— Brown  V.  Central  of  Georgia 
R.  Co..  128  Ca.  635,  68  8E  188;  Phtl- 
lips  v.  Southern  R.  Co.,  114  Ga.  284, 
40  BE  288;  Central  R.,  etc.,  Co.  v. 
Strickland.  »0  Ga.  662,  16  SE  352; 
Georgia  Southern,  etc.,  R.  Co.  v.  As- 
more.  88  Ga.  629,  16  SE  IS.  16  LRA 
63;  Georgia,  etc,  Co.  v.  Murden,  86 
Ga.  484,  12  SE:  «S0. 

III. — Illinois  Cent.  R.  Co.  t.  John- 
son, 67  111.  312:  Chicago,  etc..  R.  Co. 
V.  Flagg.  43  III.  364,  92  AmD  138: 
llllnola  Cent.  B.  Co.  v.  Sutton,  42 
111.  488,  92  AmD  81:  St.  Louis,  etc.. 
K.  Co.  V.  Dalby,  19  lU.  358. 

Ind. — Sage  v.  Evansvllle.  etc.,  R. 
Co.,  134  Ind.  100,  38  NE  771:  Jeffer- 
sonvllle  R.  Co.  v.  Rogera,  28  Ind.  1, 
92  AmD  276;  Cleveland,  etc.,  R.  Co. 
V.  Beckett,  li  Ind.  A.  647,  39  NB  429; 
Chicago,  etc.,  R.  Co.  v.  Graham.  3 
Ind.  A.  28.  29  NE  170.  BO  AmSR  256. 

Kan. — Atchison,  etc.,  B,  Co.  v. 
Dwelle,  44  Kan.  394,  24  P  BOO. 

Ky. — Ponder  v.  Lexington,  etc.,  R. 
Co..  164  Ky.  69,  174  SW  786;  Wllsey 
V.  Louisville,  etc.,  R.  Co,  83  Ky.  611. 

Minn. — Finch  v.  Northern  Pac.  R. 
Co..  47  Minn.  86,  49  NW  329;  Du 
Laurans  v.  First  Dlv.  St.  Paul,  etc., 
R.  Co.,  IB  Minn.  49,  2  AmR  102. 

Miss. — Rivers  v.  Kansas  City,  etc., 
R.  Co.,  86  Miss.  571,  38  S  508. 

N.  T.— Nellls  V.  New  York  Cent.  R. 
Co..  30  N.  T.  BOB;  Chase  v.  New  York 
Cent.  R.  Co.,  26  N.  Y.  523;  Porter  v. 
New  York  Cent.  R.  Co..  34  Barb.  363. 

Or. — Poole  V.  Northern  Pac.  R.  Co., 
16  Or.  261.  19  P  107.  8  AmSR  289. 

Tex. — Fordyce  v.  Manuel,  82  Tex. 
B27.  18  aw  657:  Eddy  v.  Rtder.  79 
Tex.  63.  IB  SW  113;  Gulf,  etc.,  R.  Co. 
V.  Sparger.  (Civ.  A.)  39  SW  1001. 

W.  Va. — White  v.  Chesapeake,  etc., 
R.  Co..  26  W.  Va.  800. 

Wis. — Phettiplace  v.  Northern  Pac. 
R.  Co.  84  Wis.  412,  54  NW  1092.  20 
LRA  4S3  and  note. 

[a]  Zf  the  roUroad  oompuy  liai 
been  at  fanlt  In  rendering  It  imprac- 
ticable for  the  passenger  to  procure 
a  ticket,  the  conductor  with  knowl- 
edge of  the  facts  shoujd  not  enforce 
the  extra  payment.  Louisville,  etc.. 
R.  Co.  V,  Wilaey.  12  SW  275,  11  KyL 
419.  5  LRA  855. 

[b]  WHare  a  zaUroad  company 
aOrotlses  to  run  »a  •xoimlou  train 
on  a  certain  day.  giving  the  rate  of 
fare  for  the  round  trip.  etc..  and  a 
person  duly  presents  himself  at  the 
ticket  ofBce  to  purchase  a  ticket 
therefor,  but  is  unable  so  to  do 
through  the  fault  of  the  company, 
he  may  take  passage  on  such  tram 
and  win  be  entitled  to  the  special 
excursion  rate  of  fare.  Chicago,  etc., 
li.  Co.  V.  Graham,  3  Ind.  A.  2S,  29 
NE  170.  50  AmSR  256. 

87.   Crocker  v.  New  London,  etc., 

no  C  J.— 44] 


R.  Co.,  24  Conn.  249;  Bordeaux  v.  Erie 
R.  Co.,  8  Hun  (N.  Y.)  679. 

[a]  WlthdrawM     of     offw<— (1) 

Thus  It  has  been  held  that  a  regula- 
tion making  a  discrimination  in  fares 
Is  a  mere  proposal,  and  can  be  with- 
drawn by  the  company  at  any  time 
before  being  actually  accepted  by  the 
passenger,  and  that  the  closing  of 
the  ticket  ofUce  for  the  night,  bw^ore 
the  passenger  applies  for  a  ticket,  is 
a  withdrawal  of  the  offer  to  discrim- 
inate in  favor  of  those  purchasing 
tickets.  Crocker  v.  New  London, 
etc.,  R  Co.,  24  Conn.  249  (divided 
court).  (2)  This  view  was  sanc- 
tioned in  a  case  before  the  supreme 
court  of  New  York.  Bordeaux  v. 
Erie  R.  Co.,  8  Hun  (N.  Y.)  B79.  (3) 
But  to  the  contrary  Is  the  language 
of  the  court  of  appeals  in  an  earlier 
case,  where  the  train  left  at  an  hour 
In  the  night  at  which  the  company 
was  not  required  to  keep  Its  ticket 
ofllce  open.  Nellls  v.  New  ToiIe  Cent. 
R.  Co.,  30  N.  Y.  BOB. 

[b]  The  Oonneeaont  ouw  lias 
also  lieen  oousldered  hy  otlwr  til- 
hnnala,  but  failed  to  receive  their 
approval.  St.  Louis,  etc.,  R.  Co.  v. 
Dalby,  19  111.  353;  Jeffersonvllle  R. 
Co.  V  Rogers,  28  Ind.  1,  92  AmD  276; 
Swan  V.  Afanchester,  etc.,  R.  Co..  132 
Mass.  116,  42  AmR  432;  Du  Laurans 
V.  St.  Paul,  etc.,  R.  Co.,  15  Minn.  49, 
2  AmR  102. 

as.  Ala. — Kennedy  v.  Birmingham 
R.,  etc..  Co.,  138  Ala,  225,  36  S  108. 

Iowa, — Bowsher  v.  Chicago,  etc., 
R.  Co.,  113  Iowa  16.  84  NW  958. 

Ky. — Snellbaker  v.  Paducah,  etc., 
R.  Co..  94  Ky.  B97,  23  SW  609,  15 
KyL  380. 

la.. — McGowen  v.  Morgan's  Louisi- 
ana, etc.,  R..  etc..  Co..  41  La.  Ann. 
732.  6  S  606,  IT  AmSR  415.  6  LRA 
817  and  note. 

Miss. — Forsee  v.  Alabama  Great 
Southern  R.  Co..  63  MtsB.  66,  56  AmR 
801. 

N.  Y. — Monnler  v.  New  York  Cent., 
etc,  R.  Co.,  70  App.  Dlv.  405,  75 
NYS  B21  [rev  on  other  grounds  17B 
N.  T.  281.  67  NE  669,  96  AmSR  619. 
62  LRA  357], 

39.  St.  Louis,  etc.,  R.  Co.  v.  South, 
43  III.  176,  92  AmD  103;  llllnola  Cent. 
R.  Co.  V.  Bauer,  66  111.  A.  124;  Swan 
V.  Manchester,  etc.,  R.  Co.,  132  Mass. 
116.  42  AmR  432. 

30.  Everett  v.  Chicago,  etc.,  R. 
Co.,  69  Iowa  15,  28  NW  flO.  58  AmR 
207:  State  v.  Hungerford.  39  Minn. 
6,  38  NW  628;  Talbert  v.  Charleston, 
etc..  R.  Co..  75  S.  C.  138.  65  SE  138; 
Talbert  v.  Charleston,  etc.,  R.  Co.,  72 
S.  C.  137,  51  SE  564. 

[al  After  arrival  of  train. — There 
Is  no  law  requiring  a  railroad  com- 
pany to  have  a  ticket  agent  at  Its 
ticket  office  after  the  train  has  ar- 
rived, Talbert  v.  Charleston,  etc.. 
R.  Co..  75  S.  C.  136,  65  SE  188;  Tal- 
bert V.  Charleston,  etc.,  R.  Co..  72 


S.  C.  187,  El  SB  664. 

31.  Central  R.,  etc»  Co.  v.  StrltA- 
land,  90  Ga.  662.  16  SB  352;  Everett 
V.  Chicago,  etc.  R.  Co..  69  Iowa  IS. 
28  NW  410.  68  AmR  207;  Du  Laurans 
V.  St.  Paul,  etc..  R.  Co.,  15  Minn.  49, 
2  AmR  102. 

[a]  Katwa  dntlea. — ^The  company- 
need  not  keep  a  ticket  ofllce  open 
each  and  every  minute  up  to  the  time 
It  may  lawfully  close  the  same,  pro- 
vided a  reasonable  opportunity  to 
purchase  tickets  Is  given  to  alt  per- 
sons desiring  so  to  do;  nor  on  tbe 
other  hand.  Is  a  passenger  bound 
to  wait  at  the  office  an  unreasonable 
time  for  the  appearance  of  tbe  ticket 
agent,  or  to  call  again  and  again  at 
the  office  to  obtain  a  ticket,  provided 
In  the  exercisp  of  gooA  faith  and  due 
diligence  he  endeavors  so  to  do  be- 
fore the  time  for  closing  the  office; 
and  In  each  case  It  Is  a  question  for 
the  jury  whether  the  parties  have 
respectively  performed  the  corre- 
sponding duties  devolving  on  them. 
Central  R.  etc..  Co.  V.  Strickland,  90 
Ga.  562.  16  SE  352. 

33.  Everett  v.  Chicago,  etc.,  R, 
Co.,  69  Iowa  15,  28  NW  410,  58  AmR 
207. 

33.  Bee  statutory  provisions.  And 
see  Ponder  v.  Lexington,  etc.,  R  Co.. 
164  Ky.  69,  174  SW  786;  International, 
etc.,  R.  Co.  V.  Lister,  (Tex.  Civ.  A.) 
72  SW  107;  Missouri,  etc..  R.  Co.  v. 
Mills.  27  Tex.  Civ.  A.  246.  65  SW  74. 

[a]  Hi  Kantaokjr,  under  St.  !  784, 
a  railroad  company  need  not,  where 
a  train  Is  seven  minutes  late,  keep 
its  ticket  office  open  up  to  the  time 
of  departure,  although  it  should,  if 
the  train  Is  more  than  thirty  minutes 
late,  post  notice  of  the  delay  and 
keep  its  office  open.  Fonder  v.  Lex- 
ington, etc.,  R.  Co..  164  Ky.  69,  174 
SW  786. 

34.  Nellls  V.  New  York  Cent.  R. 
Co.,  30  N.  Y.  605;  Chase  v.  New  York 
Cent.  R.  Co.,  28  N.  Y.  523;  Porter 
V.  New  York  Cent.  R.  Co.,  34  Barb. 
<N.  Y.)   353,  355. 

as.  Atchison,  etc.,  R.  Co.  v. 
Hogue,  50  Kan.  40.  SI  P  698;  Atchi- 
son, etc.,  R.  Co.  Y,  Dwelle,  44  Kan. 
394.  24  P  500. 

36.  St.  Louis,  etc.,  R,  Co.  v.  South. 
43  111.  176.  92  AmD  103;  Illinois  Cent. 
R.  Co.  v.  Bauer.  66  III.  A.  124;  Chi- 
cago, etc.,  R.  Co.  V.  Brisbane,  24  III. 
A.  463;  Swan  v.  Manchester,  etc.,  R. 
Co..  132  Mass.  116,  42  AmR  432. 

37.  Atchison,  etc.,  R.  Co.  v.  Hogue, 
50  Kan.  40,  31  P  698;  Atchison,  etc., 
R.  Co.  V.  Dwelle.  44  Kan.  394.  24 
P  500;  Porter  v.  New  York  Cent.  R. 
Co.,  34  Barb.  (N.  Y.)  353;  Fordyce 
V.  Manuel,  82  Tex.  527,  18  SW  657; 
Gulf,  etc.,  R.  Co.  V.  Dyer,  43  Tex. 
Civ.  A.  93.  95  SW  12. 

[a]  miurtratlon. — Under  Sayles 
Annot.  Clv.  St.  (1897)  art  4542,  which 
requires  railroad  ticket  ofllc^  to  ^ 
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before  the  departure  of  each  train  ;^  but  it  is  a 
good  defense  to  a  prosecution  under  such  a  statute 
that  the  railroad  company  did  not  sell  tickets  at 
such  station  for  such  train,  but  permitted  the  pas- 
sengers to  pay  r^ular  ticket  fare  on  the  train," 

[S  1114]  (3)  Snffideacr  of  Effort  to  Pibcnie 
Ticket.  Where  the  passenger  makes  no  effort  to 
procure  a  ticket,^  or  where  he  merely  goes  to  the 
window  of  the  ticket  office,  and  not  finding  the 
agent  there  immediately  enters  the  cars  without 
making  any  effort  to  see  if  the  agent  is  within  the 
office,  or  to  attract  his  notice,*^  he  may  be  required 
to  pay  the  train  rate  of  fare;  and  this  is  also  tme 
where  he  reaches  the  station  too  late  to  buy  a 
ticket  before  taking  the  train."  Where,  however, 
the  company  fails  to  observe  the  statute  relative  to 
keeping  open  the  ticket  office,  it  cannot,  demand  a 
higher  rate,  even  though  the  passenger  did  not 
appl^  at  the  office  for  a  ticket  within  the  time 
specified,  the  court  regarding  the  provision  of  the 
statute  as  an  absolute  rule,  the  operation  of  which 
is  in  no  wise  dependent  on  the  attempt  or  intent 
of  th^  purchaser  to  buy  a  ticket.^ 

[$  1115]  (4)  Wainr  of  Bigbt  to  Demand  Extra 
Fan.  Where  the  conductor  receives  and  retains  the 
ticket  fare  without  demanding  more  until  the  train 
has  passed  the  place  at  which  he  must  exercise  or 
abandon  the  right  to  eject  the  passenger  for  non- 
payment, the  latter  han  the  right  to  assume  that 
the  amount  paid  is  satisfactory.^  But  if  the  sum 
is  received  through  mist^e,  the  conductor  has  a 
reasonable  time  in  which  to  demand  the  proper 
fare,  and  a  refusal  to  pay  the  same  will  justify  the 
passenger's  expulsion  from  the  train."    The  fact 


that  the  carrier  has  in  other  cases  required  only 
the  regular  fare  is  immaterial.*" 

1116]  2.  Representations  and  Acts  of  Acwt  or 
Employee.*'  Any  agent  allowed  to  exercise  gen- 
eral authority  to  sell  tickets  over  the  line  of  a 
carrier  thereby  binds  the  carrier,"  and  any  repre- 
sentation or  promise  within  the  apparent  scope  of 
his  authority  in  making  such  contract  for  trans- 
portation will  be  binding,"  partienlarly  where  the 
carrier  has  acted  on  the  contract  with  knowledge 
of  the  facts."  If  the  terms  of  a  ticket  in  effect 
arc  dependent  on  punches  or  marks  not  ordmarily 
intelligible  to  a  purchaser,  the  latter  may  rely  on 
the  representations  of  the  agent  with  r^ard  to 
their  effect."  However,  a  clear  distinction  appears 
to  exist  between  an  agent's  representations  at  the 
time  of  the  selling  of  the  ticket  and  subsequent 
representations  of  an  agent  of  the  same  company 
in  regard  thereto;'^  representations  as  to  the  effect 
of  a  ticket]  not  made  in  connection  with  its  sale, 
are  without  authority."  An  agent  authorized  to 
sell  cannot  bind  the  carrier  by  del^^ating  his  au- 
thority to  anoth^,  as  by  putting  tickets  already 
stamped  and  prepared  for  delivery  into  the  hands 
of  a  third  person,  without  t^e  carrier's  knowledge 
or  consent.  An  agent  of  a  carrier  who  has  au- 
thority to  sell  a  passenger  ticket  over  its  own  line 
and  that  of  a  connecting  carrier  has  authority  to 
bind  his  principal  by  representations  relating  to 
the  transportation  over  both  lines." 

ApplicationB  of  rule.  Under  the  particular  cir- 
cumstances shown  to  exist,  a  carrier  haa  been  held 
bound  by  the  statements  of  a  ticket  agent  concern- 
ing the  movement  of  trains,"  the  route  to  be 


the  departure  of  each  train,  where 
the  one  in  oharee  of  a  ticket  office 
during  the  half  hour  before  the  de- 
parture of  the  train  absented  him- 
self a  sufficient  time  to  attend  to  two 
separate  business  matters,  and  in- 
cidentally to  hold  a  conversation  with 
a  friend,  the  office  was  not  Itept  open 
half  an  hour  prior  to  the  departure 
of  the  train  within  the  meantngr  of 
Ihe  statute.  Gulf,  etc.,  R.  Co.  v. 
Dyer,  43  Tex.  Civ.  A.  93.  95  SW  12. 

38-  See  statutory  provisions.  And 
see  Brady  v.  State,  16  Lea  (Tenn.) 
628. 

39.  Brady  v.  State,  IB  Lea  (TennO 

628. 

40.  Union  Pac.  R.  Co.  v.  Wolf,  B4 
Kan.  592.  38  P  786. 

41.  IndlanapollB.  etc.,  R.  Co.  v. 
Kennedy.  77  Ind.  507. 

45.  Coyle  V.  Southern  R.  Co.,  112 
Ga.  121,  37  SE  163;  I-ake  Erie,  etc., 
R.  Co.  V.  Mayo,  4  Ind.  A.  413,  30  NE 
1106:  Allen  v.  ChlcaKo.  etc.,  R.  Co.. 
116  Minn.  119,  133  NW  462,  AnnCas 
1913A  1197. 

43.  Missouri  Pac.  R.  Co.  v.  Mc- 
Clanahan.  66- Tex.  530,  1  SW  676; 
Gulf,  etc..  R,  Co,  V.  Dyer,  43  Tex. 
Civ.  A.  93.  95  SW  12. 

44.  Wardwell  v.  rhlcago.  etc., 
R.  Co.,  4G  Minn.  614.  49  NW  206.  24 
AmSH  246.  13  LRA  596. 

46.  Lake  Erie,  etc.,  R.  Co.  v.  Mays, 
4  Ind.  A.  413.  30  NB  1106;  Wardwell 
V.  Chicago,  etc.,  R.  Co.,  46  Minn.  614, 
49  NW  206.  24  AmSR  246.  13  LRA 
696  [qual  DuLaurans  v.  St.  Paul,  etc.. 
R.  Co..  15  Minn.  49,  2  AmR  102]. 

Befnsal  to  pay  extra  ohatve  as 
KtonnAm  Sot  eleotloii  see  generally 
rnfra  g  1176. 

46.  Sage  v.  Evan.ivllle,  etc.,  R. 
Co.    134  Ind.  100,  33  NE  771. 

47.  AntboTtt7  of  ag-ent  In  general 
to  accept  pacsenyer  see  aupra  {  1046. 

Effect  ox  mistake  of  affent  tn  sale 
of  ticket  see  Infra  9S  1182-1184. 

Waiver  of  oottOltlone  br  avsnt  see 
infra  fi«  1146,  1147. 

48.  Winters  v.  Cowen,  90  Fed. 
99   [aff  96  Fed.  929.  37  CCA  628}: 


Southern  R.  Co.  v.  Marshall,  111  Ky. 
660.  64  SW  418.  23  KyL  813. 

49.  Ga. — Southern  R.  Co.  v.  Daugh- 
drlll,  11  Ga.  A.  603,  76  SB  926. 

Ky, — Louisville,  etc.,  R.  Co.  v. 
Spurling.  160  Ky.  819,  170  SW  192. 
AnnCasl916A  487. 

Mioh. — Hayes  v.  Wabash  R.  Co., 
163  Mich.  174,  128  NW  217,  31  LRA 
NS  229  and  note. 

Mo. — Cornell  v.  Chicago,  etc.,  R. 
Co.,  143  Mo.  A.  698,  128  SW  1021. 

S.  C— Saunders  v.  Atlantic  Coast 
Line  R.  Co..  101  S.  C.  11.  85  SE  167; 
Smith  V.  Southern  R.  Co.,  88  S.  C. 
421.  70  SE  10E7.  34  LRANS  708. 

Tex. — Gulf,  etc,  R.  Co.  v.  Moor- 
man, (Clv.  A.)  46  SW  662. 

[a]  Scope  of  aat3iorltT.— It  Is  a 
ticket  agent's  duty,  and  therefore 
within  the  scope  of  hla  authority, 
correctly  to  Inform  passengers  re- 
garding their  tickets,  and  to  provide 
them,  on  payment  of  their  fares, 
with  proper  tickets,  and  a  passenger 
may  rely  on  the  agent's  assurances 
RS  to  the  BufUclency  of  a  ticket,  the 
carrier  being  liable  for  errors  of  such 
agent  reaultine  in  Injurv  to  the  pas- 
senger. Smltn  V.  Soutnern  R.  Co., 
88  S.  C.  421.  70  SB  1067,  84  LRANS 
708. 

50.  Southern  R.  Co.  v.  Marshall, 
111  Ky.  560,  64  SW  418,  23  KyL  813. 

[a]  Sule  applied. — ^A  carrier, 
after  acting  on  a  contract  with 
knowledge  of  the  fact  that  it  had 
been  made  by  a  clerk  assuming  to 
act  as  general  [Kissenger  agent,  can- 
not deny  his  authority.  Southern  R. 
Co.  V.  Marshal!.  Ill  Ky.  660,  64  SW 
418,  23  KyL  813. 

51.  O'Rourke  v.  Citizens'  St.  R. 
Co..  103  Tenn.  124,  62  SW  872,  76 
AmSR  639,  46  LRA  614:  Oulf,  etc 
R.  Co.  V.  Copeland,  17  Tex.  Civ.  A. 
55,  42  SW  239. 

As  to  effect  of  mistake  of  ayeut  or 
oondnctor  In  not  furnishing  the  pas- 
senger the  proper  evidence  of  his 
right  to  transportation  see  infra 
ii  1182-1186. 

sa.   Shoenlg    v,    Atlantic  Coast 


Line  R.  Co.,  17  Oa.  A.  UO.  86  SB 

940. 

63.  Atchlsfon,  etc.,  R.  Co.  v. 
Cameron,  66  Fed.  700,  14  CCA  368; 
Shoenlg  V.  Atlantic  Coset  Line  R. 
Co.,  17  Ga.  A.  860,  86  SB  940;  Hanlon 
V.  Illinois  Cent.  R.  Co.,  109  Iowa  186, 
80  NW  223. 

[a]  XUtutratloii. — Representations 
of  the  ticket  agent  to  the  purchaser 
of  an  ordinary  railroad  ticket,  con- 
taining a  statement  that  It  is  good 
for  passage  between  certain  points 
if  used  within  one  day  from  date  of 
sale,  not  made  at  the  time  the  ticket 
was  sold,  but  on  the  next  day,  aj- 
though  within  twenty-four  hours 
after  the  sale,  to  the  effect  that  the 
ticket  would  be  good  and  might  be 
used  after  the  expiration  of  one  day 
from  the  date  of  sale,  are  not  bind- 
ing on  the  comi>any.  Hanlon  v. 
Illinois  Cent.  R.  Co.,  109  Iowa  136. 
80  NW  223. 

[b]  Hl  order  to  koU  a  ootinaotlair 
earner  liable  for  the  representatloiis 
made  by  a  foreign  ticket  agent,  which 
are  incorrect  and  different  from  th» 
information  given  by  its  published 
time  cards,  they  must  be  practically, 
coincident  with  the  purchase  of  the 
ticket.  Atchisoii,  etc.,  R.  Co.  v. 
Cameron,  66  Fed.  709,  14  CCA  SB8 
f  where  the  conversation  occurred 
three  weeks  before  the  ticket  was 
bought,  and  there  waa  nothing  to 
show  that  the  ticket  was  bought  on 
the  faith  of  the  representations). 

54.  Comer-  v.  Foley,  98  Oa.  678. 
25  .SE  671;  Frank  v.  Ing^llB,  41  Oh. 
St.  560. 

85.  Louisville,  etc,  R.  Co.  v.  Spur- 
ling.  160  Ky.  819,  170  SW  198,  Ann 
Caal916A  487. 

56.  Illinois  Cent.  R,  Co.  v.  Harper, 
83  Miss.  560.  35  S  764,  102  AmSK  469. 
64  LRA  283:  Miller  v.  King.  21  App. 
Dlv.  192,  47  NTS  634;  Coleman  v. 
Southern  R.  Co.,  138  N.  C.  351,  50  SE 
690;  Gulf,  etc..  R.  Co.  v,  Moorman. 
(Tex.  Clv.  A.)  46  SW  662. 

tn]  XeUanee  on  Infonnatloii. — 
lie  It  Is  the  duty  of  a  person  pur- 
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taken,"  the  time  of  arrival  at  the  passenger's 
destination,*"  or  the  stopping  of  the  train  at  a 
certain  station.'^.  An  agent  having  authority  to 
make  all  usual  and  ordinary  contracts  of  carriage 
may  jniarantee  connection  at  an  intermediate  sta- 
tion;*' but  a  statement  by  the  agent  that  the  train 
would  make  close  connections  at  a  certain  point  is 
not  such  a  guaranty.**  But  a  carrier  is  not  liable 
for  agreements  or  special  contracts  made  by  an 
agent,  not  within  the  scope  of  his  authority.*'  Thus 
the  carrier  has  been  held  not  liable  for  the  repre- 
sentations of  a  ticket  agent  that  a  ticket  may  be 
used  by  one  other  than  the  original  purchaser,*'  or 
that  the  conductor  would  transport  without  a  ticket 
one  who  had  lost  his  ticket." 

Railroad  conductors  may  make  reasonable 
arrangements  as  to  passengers  transported  under 
their  direction,"   But  every  one  is  bound  to  know 


chasine  a  railroad  ticket  to  Inform 
himself  as  to  the  movement  of  trains, 
yet,  if  he  possesses  no  knowledse  on 
that  subject,  he  may  rely  on  Informa- 
tion received  from  the  ticket  agent 
whom  the  comptuiy  authorizes  to  con- 
tract for  transportation.  Gulf,  etc., 
R.  Co.  V.  Moorman.  (Tex.  Civ.  A.)  46 
SW  662.  See  also  Infra  gs  1229, 
1230. 

57.  Southern  R.  Co.  v.  NowHn, 
156  Ala.  222.  47  S  180,  130  AmSK  91; 
Mace  V.  Southern  R.  Co.,  151  N.  C- 
404,  ee  SE  342,  24  LRANS  1178  and 
note;  Drless  v.  Southern  R.  Co.,  98 
S.  C.  100.  81  SE  431:  St.  Louis  South- 
western R.  Co,  V.  White,  99  Tex.  359, 
89  SW  746,  122  AmSR  631,  2  LRANS 
110  and  note,  13  AnnCas  965  [rev 
(Civ.  A.)  86  SW  71]. 

[a]  ZUiurtrattoiia'— (1)  An  agent, 
in  an  office  maintained  by  a  carrier 
for  the  purpose,  among  others,  of 
giving  Information  to  intending  pas- 
sengers in  reference  to  routes  of 
travel,  was  acting  within  the  scope 
of  his  authority  in  representing  that 
a  designated  route  was  the  best  and 
quickest.  Southern  R.  Co.  v.  Now- 
lln,  1S6  Ala.  222.  47  S  180.  130  AmSR 
91:  St.  Louis  Southwestern  R.  Co.  v. 
White,  99  Tex.  359,  89  SW  746,  122 
AmSR  631.  2  LRAN8  110,  13  Ann 
Cas  965  [rev  (Civ.  A.)  86  SW  71]. 
(a)  Where  a  passenger's  ticket  pro- 
vides that  it  is  good  "via  short  line 
only."  and  he  does  not  know  which 
of  the  two  routes  Is  the  shorter,  he 
may  rely  on  the  statement  of  the 
ticket  agent  as  to  which  route  he  c&n 
take.  Mace  v.  Southern  P..  Co.,  151 
N.  C.  404,  66  SE  342.  24  LKANS  1178. 
(3)  Where  a  carrier's  ticket  agent 
sold  passengers  certain  mileage  books 
on  the  representation  that  they  might 
be  used  over  a  specified  route,  which 
was  untrue,  and  the  nassengers  were 
damaged  thereby,  the  carrier  was 
liable  for  the  damages,  although  the 
passengers  by  examination  of  the 
book  and  tariffs  might  have  ascer- 
tained the  contrary.  I>rlgg5  v. 
Southern  R.  Co.,  98  S.  C.  100.  81  SE 
431. 

[b]  Vrandnlant  rcpresentatloiui. — 

Where  a  ticket  agent,  on  being  asked 
as  to  the  best  route  to  a  certain 
pointy  made  representations  Induc- 
ing the  purchase  of  a  ticket  over  his 
own  line,  with  Intent  to  Induce  such 
purchase,  regardless  of  whether  or 
not  It  was  uie  best  road,  and  said 
road  was  not  the  best,  such  act  was 
a  fraud  on  plaintiff,  and  It  makes  no 
dilTerence  whether  the  agent  knew  or 
could  have  known  of  tne  fact  that 
the  line  suggested  was  not  the  beat, 
and  defendant  is  liable  for  the  in- 
juries resulting  from  such  represen- 
tation. St.  IiDuts  Southwestern  R. 
Co.  V.  White,  99  Tex.  359.  89  SW 
746.  122  AmSR  631,  2  LRANS  110. 
J3  AnnCaa  SfiR  [rev  (Civ.  A.)  86  SW 
71]  (holding  also,  that,  where  a  per- 
son desiring  to  make  a  Journey  with 
bla  wife  who  was  in  delicate  nealth 
inquired  of  a  carrier's  ticket  agent 
as  to  the  beat  route,  and  was  di- 
reeted  to  take  the  route  which  they 
traveled,  for  which  the  agent  sold 


tickets,  and  they  were  out  four  days 
and  three  nights  and  made  four 
changes,  during  one  of  which  the 
wife  was  injured  w^hile  alighting 
from  a  car,  and  there  was  another 
route  over  which  he  could  have  gone 
and  reached  the  destination  In  much 
less  time  and  with  less  changes,  he 
was  entitled  to  recover  against  the 
carrier  compensation  for  any  injury 
resulting  to  his  wife  from  any  negli- 
gence of  the  carrier  on  its  own  ifne, 
and  on  account  of  her  having  to 
make  a  greater  number  of  changes 
of  trains  than  she  would  otherwise 
have  been  compelled  to  make,  and 
for  any  injury  which  she  sustained 
in  necessarily  being  on  the  way 
longer  than  if  she  had  taken  the 
other  route,  excluding  any  delays 
that  may  have  occurred  from  a  fail- 
ure of  the  trains  over  other  railroads 
to  be  run  on  schedule  time). 

58.  Dresser  v.  Canadian  Pac.  R. 
Co.,  116  Fed.  281,  53  CCA  659;  Tur- 
ner V,  Great  Northern  R.  Co..  16 
Wash.  213,  46  P  243.  66  AmSR  883. 

[a]  Tlokat  agent  at  union  depot. 
—A  purchaser  of  a  ticket  from  a 
ticket  agent  at  a  union  depot,  selling 
tickets  furnished  by  defendant  rail- 
road company  and  accepted  by  It,  is, 
in  the  absence  of  a  showing  that  he 
neglected  other  reasonable  means  of 
information,  entitled  to  rely  on  the 
agent's  statements  as  to  the  time 
of  arrival  of  the  train  at  his  point 
of  destination.  Turner  v.  Great 
Northern  R.  Co..  15  Wash.  213,  46  P 
243,  65  AmSR  883. 

[b]  A  caanal  etatemaiLt  by  an 
agent  at  the  time  of  the  purchase  of 
the  ticket,  but  not  shown  to  have 
been  made  prior  to  the  purchase,  and 
which  was  no  part  of  the  considera- 
tion on  which  the  purchase  was 
made,  that  plaintiff  would  reach  a 
certain  point  before  the  close  of 
navigation,  did  not  constitute  a  con- 
tract by  defendant  to  act  as  through 
carrier,  or  to  transport  plaintllC  to 
his  destination  before  the  close  of 
navigation.  Dresser  v.  Canadian  Pac. 
R.  Co.,  116  Fed.  281,  53  CCA  559. 

69.  Louisville,  etc.,  R,  Co.  v. 
Scott.  141  Ky.  5S8.  133  SW  800,  34 
LRANS  206.  AnnCasl912C  647  and 
note;  Gulf,  etc.,  R.  Co.  v.  Moorman. 
(Tex.  Civ.  A.)  46  SW  662. 

[  a  ]  ninatntloiL*— The  agen  t  of 
a  carrier,  in  charge  of  one  of  its 
passenger  stations  at  which  tickets 
are  sold,  has  implied  authority  to 
agree  with  and  to  furnish  informa- 
tlon  to  persons  desiring  to  become 
passengers  that  a  train  not  scheduled 
to  stop  at  a  certain  point  will  stop 
there  to  let  him  on  or  off,  so  that 
the  company  will  be  bound  by  his 
representations,  the  person  with 
whom  he  makes  the  agreement,  or 
to  whom  he  gives  the  Information, 
not  being  shown  to  have  known  that 
it  was  not  within  his  power  or  au- 
thority to  make  the  arrangement  or 
to  give  the  Information.  Louisville, 
etc..  R.  Co.  V.  Scott.  141  Ky.  688.  133 
SW  800.  34  LRANS  206.  AnnCas 
1912C  547  and  note. 

[b]    KtetlOB  portMni  aatiiorltr^ 


that  a  conduetor  has  no  general  power  to  mn  his 
train  except  in  conformity  to  the  Bchednle;"  and 
it  has  been  held  that  a  railroad  company  is  not 
bound  by  the  agreement  of  a  conductor  as  to  the 
stopping  of  his  train  at  a  certain  station,  not  a 
regular  station,"  or  by  his  agreement  to  forward 
a  passenger  where  his  train  has  been  delayed  by 
unavoidable  accident,**  or  by  his  a^eement  to  give 
a  passenger  special  notification  of  the  arrival  of  a 
train  at  a  certain  place." 

Oonflicting  directions.  Where  the  conductor  and 
an  ordinary  employee  make  to  a  passenger  con- 
flicting statements  as  to  the  movement  of  the  train, 
the  passenger  should  act  on  the  former's  direc- 
tions, and  if  he  follows  those  of  the  other  to  his 
detriment  he  has  no  cause  of  action  against  the 
company.^" 

[$  1117]  3.  Nature  and  Effect  of  Ti(*et"— a.  In 

A  person  purchasing  a  return  ticket 
from  a  station  porter  who  was  fre- 
quently In  charge  of  the  ticket  office 
with  the  knowledge  of  the  ticket 
agent,  on  an  agreement  that  a 
certain  train  should  stop  at  that 
place.  Is  entitled  to  rely  on  his  au- 
thority to  make  the  agreement,  and 
the  company  will  be  bound  thereby. 
Gulf,  etc..  R.  Co.  V.  Moorman,  (Tex. 
Civ.  A.)  46  SW  662. 

60.  Hayes  v.  Wabash  R.  Co.,  1S3 
Mich.  174,  128  NW  217,  81  LRANS 
229  and  note. 

81.  Latour  v.  Southern  R.  Co., 
71  S.  C.  632.  61  SE  265. 

62.  Cuozzo  v.  Maine  Cent.  R.  Co., 
112  Me.  560.  91  A  1006:  Oerardy  v. 
Louisville,  etc.,  R.  Co.,  52  Misc.  466, 
102  NYS  548. 

[a]  Partlel  payment. — A  railroad 
station  agent  has  no  authority  to 
contract  for  the  transportation  of  a 
party  of  men  to  his  station  without 
receiving  the  full  consideration  for 
the  transportation  or  arranging  for 
its  payment  on  call  for  the  tlcxete. 
Cuozzo  V.  Maine  Cent.  R.  Co..  IIS  He. 
660.  91  A  1006. 

63.  Coyle  v.  Southern  R.  Co.,  112 
Ga.  121,  37  SE  163. 

SeBtrletlon  of  ue  of  tloket  to 
orlMlaal  pnxOhaaw  see  infra  i  IISZ. 

04h  Texas,  etc.,  R.  Co.  v.  Smith, 
38  Tex.  Civ.  A.  4.  84  SW  862. 

66.  Wright  v.  Glens  Falls,  etc., 
R.  Co.,  24  App.  DIT.  S17,  48  NYS 
1026:  Chicago,  etc.,  R.  Co.  v.  Bnrna, 
(Civ.  A.)  104  SW  1081  [air  101  Tex. 
329,  107  SW  49]. 

[a]  Th»  repreeentatfOa  of  a  atxeet 
railroad  coaduotor  to  a  prospective 
passenger  regarding  the  rate  of  fare 
Is  binding  on  the  company.  Wright 
v.  Glens  Falls,  etc,  R.  Co..  24  App. 
Dlv.  617,  48  NYS  1026. 

66.  Lake  Shore,  etc.,  R.  Co.  v. 
Pierce.  47  Mich.  277.  11  NW  157. 

67.  Ohio.  etc..  R.  Co.  v.  Haton.  60 
Ind.  12.  But  see  Texas,  etc.,  R.  Co. 
v.  Siliott,  22  Tex.  Civ.  A.  31,  64  SW 
410  (holding  that,  where  a  conductor 
was  in  charge  of  a  train  and  had  ap- 
parent authority  to  contract  with  a 
passenger  to  stop  at  a  certain  sta- 
tion, and  he  had  frequently  made  and 
carried  out  such  contracts,  his  agree- 
ment with  the  passenger  to  stop  at 
such  station  is  binding,  although 
contrary  to  rules  of  the  company 
which  are  unknown  to  the  passen- 
ger). 

Ferfomance  of  oontraot  or  daty 
to  transport  on  a  proper  train  or  oon- 
Teyaaoe  see  infra  13  1230.  1231. 

68.  Houston,  etc.,  R.  Co.  v. 
Rogers,  16  Tex.  Civ.  A.  19,  40  SW 
201. 

69.  St.  Louis  Southwestern  R.  Co. 
v.  McCullough,  18  Tex.  Civ.  A.  634, 
45  SW  334. 

Duty  to  onnonnee  or  give  notioe  of 
•ndral  at  atatbrn  ynei»Uy  eee  infra 
51  1271-1273. 

70.  Dillon  V.  Llndell  R.  Co.,  71 
Mo.  A.  631.  ^ 

71.  OonolnslveneM  of  tloket  H 
between  oondnotor  and  paeaepger  see 

""":^|i&'?'b'yH!hOOg[e 
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Qoneral.  There  has  been  some  diversity  of  opinion 
as  to  whether  a  railroad  ticket,  or  other  similar 
ticket  entitling  the  passei^er  to  transportation,  is 
to  be  deemed  a  contract.^^  The  ordinary  ticket  is 
not  a  contract  in  itself  but  is  in  the  nature  of  a 
receipt,  and  is  evidence  of  the  right  to  transporta- 
tion furnished  to  the  passenger  in  consequence  of  a 
contract  to  carry,  and  intended  to  enable  the  pas- 
senger to  secure  transportation,  under  the  rules 
and  r^ulations  of  the  carrier  in  performance  of 
such  contract  and  this  rule  applies  to  a  transfer 
ticket  of  a  street  railroad  company."  The  actual 
contract  between  the  carrier  and  the  passenger,  made 


73.  See  Louisville,  etc.,  R,  Co.  v. 
Wright,  18  Ind.  A.  126.  47  NB  491; 
Htbbard  v.  New  York,  etc.,  R.  Co.,  15 
N.  T.  455;  Dietrich  v.  Pennsylvania 
R,  Co.,  71  Pa.  432.  10  AmR  711. 

73.  U.  S.— New  York,  etc.,  R.  Co. 
V.  Winter.  143  U.  S.  60,  12  SCt  866, 
36  L.  ed,  71;  Harmon  v.  Jensen,  176 
Fed.  619.  100  CCA  115,  20  AnnCas 
1224;  Hudson  v.  Kansas  Pac.  R.  Co., 
9  Fed.  879,  3  McCrary  249. 

Cal. — Justis  V.  Atchison,  •tc,  R. 
Co.,  12  Cal.  A.  639.  108  P  328. 

Ga. — Aiken  v.  Southern  R.  Co.,  118 
Os.  118,  120,  44  SE  828,  98  AmSR 
107.  62  LRA  666  [quot  Cyc]. 

111. — Chicago,  etc.,  R.  Co.  v.  Dum- 
■er,  161  111.  190,  43  NE  698. 

Ky. — Illinois  Cent.  R.  Co.  V.  Flem- 
ing. 148  Ky.  473,  146  SW  1110. 

Me. — Burnham  v.  Grand  Trunk  R. 
Co..  63  Me.  298,  18  AmR  220. 

Md. — Western  Maryland  R.  Co.  v. 
Stocksdale,  83  Md.  246,  34  A  880. 

Mass. — Lewis  v.  New  York  Sleep- 
ing Car  Co..  143  Mass.  267,  9  NE  616, 
68  AmR  135;  Sears  v.  Eastern  R.  Co., 
14  Allen  433,  92  AmD  780. 

Mo. — Logan  v.  Hannibal,  etc.,  R. 
Co.,  77  Mo.  663;  Cornell  v.  Chicago, 
etc..  R.  Co.,  143  Mo.  A.  598,  128  SW 
1021. 

Mont. — Sanden  v.  Northern  Pac.  R. 
Co.,  48  Mont.  209,  116  P  408,  84  LRA 
NS  711. 

Nebr. — Cholletto  v.  Omaha,  etc.,  R. 
Co..  26  Nebr.  159,  41  NW  1106,  4  LRA 
135. 

N.  H. — Gordon  v.  Manchester,  etc., 
R.  Co.,  B2  N.  H.  696,  13  AmR  97; 
Johnson  V.  Concord  R.  Corp.,  46  N. 
H.  213.  88  AmD  199. 

N.  J. — Wood  V,  Delaware,  etc.,  R. 
Co.,  73  N.  J.  L.  357,  68  A  867:  Run- 

San  V.  New  Jersey  Cent.  R.  Co.,  61 
'.  J.  L.  637.  41  A  367,  68  AmSR  711. 
43  LRA  284;  Pennsylvania  R.  Co.  v, 
Parry.  66  N.  J.  L.  551.  27  A  914,  39 
AmSR  654.  22  LRA  251. 

N.  Y. — Elmore  v.  Sands,  S4  N.  T. 
612,  13  AmR  617;  Rawson  v.  Penn- 
sylvania R.  Co.,  48  N.  Y.  213.  8  AmR 
543;  Van  Busklrk  v.  Roberts,  31  N. 
Y.  661;  Quimby  v.  Vanderbllt.  17  N. 
Y.  306,  72  AmD  469:  Htbbard  v.  New 
York,  etc..  R.  Co.,  16  N.  Y.  455;  Pier 
V.  Pinch,  24  Barb,  614;  Nevins  v.  Bay 
State  Steamboat  Co.,  17  N.  Y.  Super. 
226. 

N.  C. — Norman  v.  East  Carolina  R. 
Co..  161  N.  C.  330,  77  SE  346,  Ann 
Casl914D  917. 

Oh. — Pennsylvania  Co.  v.  O'Con- 
nell,  84  Oh.  St.  218.  95  NB  773.  Ann 
CaSl9!2C  540;  Prank  v.  Ingalis.  41 
Oh.  St.  560;  Baltimore,  etc.,  R.  Co.  v. 
Campbell.  36  Oh.  St.  647,  38  AmR 
617;  Cleveland,  etc..  R.  Co.  v.  Bar- 
tram,  11  Oh.  St.  457. 

Pa. — Sleeper  v.  Pennsylvania  R. 
Co.,  100  Pa.  259.  45  AmR  SSO;  Diet- 
rich V.  Pennsylvania  R-  Co.,  71  Pa. 
432.  10  AmR  711. 

Tenn. — Cincinnati,  etc..  R.  Co.  v. 
Harris.  J15  Tenn.  501,  91  SW  211.  6 
I-RANS  779;  Watson  v.  Louisville, 
etc.,  R.  Co.,  104  Tenn.  194.  66  SW 
1024,  49  LRA  464;  O'Rourke  v  Citi- 
zens' St.  R.  Co..  103  Tenn.  124.  52  SW 
872,  76  AmSR  639,  46  LRA  614; 
Louisville,  etc..  R.  Co.  v.  Turner,  100 
Tenn.  213.  47  SW  223.  43  LRA  140. 

Tex. — International,  etc.,  R.  Co.  v. 
Ing,  29  Tex.  Civ,  A.  398.  68  SW  722. 

Utah. — McCollum  v.  Southern  Pac. 


Co.,  31  Utah  494,  88  P  668. 

Vt. — Jerome  v.  Smith,  48  Vt.  2S0, 
21  AmR  125. 

Eng. — Burke  v.  South  Eastern  R. 
Co..  fc  P.  D.  1. 

Can. — Reg.  v.  Mclieod,  S  Can.  S. 
C.  1. 

"Ordinarily  a  ticket  is  not  a  con- 
tract, but  is  a  means  adopted  for 
convenience  to  enable  the  persons  In 
charge  of  trains  to  recognlES  the 
holder  as  entitled  to  passage,  and  to 
be  taken  up  by  the  conductor  or 
ticket  collector  as  his  voucher." 
Chicago,  etc.,  R.  Co.  v.  Dumser,  161 
111.  190.  194.  43  NE  698. 

[a]  "Vh.*  ordinary  oazfl  tloket  for 
which  full  fare  is  paid  Is  generally 
regarded  as  a  mere  token  or  check, 
the  purpose  of  which  is  to  Indicate 
the  route  over  which  the  passenger 
must  travel.  Upon  a  sale  of  It  the 
law  makes  the  contract."  Sanden  v. 
Northern  Pac.  Tl.  Co.,  43  Mont.  209, 
218.  115  P  408,  34  LRANS  711. 
-  [b]  In  th*  *lw«aM  of  eriasnoe  to 
tlis  oontTftr7i  railroad  tickets  are  not 
deemed  to  be  contracts  in  writing, 
and  no  presumption  arises,  from  the 
purchase  of  a  ticket,  that  the  ordi- 
nary duties  of  a  carrier  imposed  by 
law  are  modified  In  the  ticket.  Mc- 
Collum V.  Southern  Pac.  Co.,  81  Utah 
494.  88  P  663. 

[c]  HnsTwHia  pnroharing  faetat  tOr 
nit: — The  purchase  of  an  ordinary 
railroad  ticket  by  a  husband  for  his 
wife,  although  he  pays  for  it,  does 
not  constitute  a  contract  between 
the  husband  and  the  company  for 
the  safe  transportation  of  the  wife. 
Ueorgta,  etc..  R.  Co.  v.  Brown,  120 
Ga.  280,  47  SE  942. 

[d]  Bailroad  tlolnts  for  paMkffe 
over  ■weraJ  routes,  which  do  not 
purport  to  be  contracts,  are  not  con- 
tracts, but  are-  rather  in  the  nature 
of  receipts  for  the  separate  portions 
of  the  passage  money,  and  their  of- 
fice is  to  serve  as'  tokens  to  enable 
the  persons  having  charge  of  the  ves- 
sel and  carriages  of  the  company 
to  recognize  the  bearers  as  parties 
who  are  entitled  to  be  received  on 
board.  Quimby  v.  Vanderbllt,  17  N. 
Y.  306,  313,  72  AmD  469. 

[e]  BCimoTaiLdnm<~As  between 
the  p&ssenger  and  the  carrier,  a 
ticket  is  a  mere  memorandum  of  the 
contract  of  transportation,  the  real 
terms  of  which  are  entered  Into  be- 
fore the  delivery  of  the  ticket.  Illi- 
nois Cent.  R.  Co.  v.  Fleming,  148  Ky. 
473.  146  RW  mo. 

[f  ]  Inaerted  or  MUtexetf  condi- 
tions.— As  to  other  conditions  In- 
serted in  or  annexed  to  an  ordinary 
passenger  ticket  not  treated  as  a 
part  of  the  contract  see  infra  S  1136. 

74.  Golden  v.  Pittsburg  R.  Co.,  28 
Pa.  Suoer.  313. 

ta.'i  A  transfer  tloket  of  »  street 
railroad  eompauar  Is  evidence  of  the 
contract  as  made  out  and  punched 
by  the  carrier,  and  if  It  falls  to  dis- 
close the  true  contract  the  fault  is 
with  the  carrier  which  is  responsible 
for  the  natural  consequences  of  vari- 
ances; and  It  is  Immaterial  that  the 
transaction  for  the  carriage  was  con- 
ducted through  several  conductors. 
Instead  of  one;  their  combined  acts 
constitute  but  one  continuous  act  of 
the  carrier.  Golden  v.  Pittsburg  R. 
Co.,  28  Pa.  Super.  318. 


when  the  ticket  is  porehaaed,  governs,  notwith- 
standing recitals  in  the  ticket,^'  and  a  passenger 
has  a  right  to  assume  that  a  ticket  delivered  to  him 
conforms  to  his  contract;"  but  either  party  may 
prove  the  rejection  or  waiver  of  any  teiins  therein 
indorsed.''^  Where,  liowever,  a  ticket  purports  to 
be  a  complete  agreement  and  sets  out  the  terms  of 
a  special  contract,  it  is  to  foe  looked  to  as  the  evi- 
dence of  the  contract,  and  is  conclusive  as  to  its 
terms.^  It  has  been  held  that  a  ticket  is  both  a 
receipt  and  a  contract,  the  acknowledgment  of  the 
receipt  of  the  passenger's  fare  and  of  the  obliga- 
tion to  carry  him  on  the  terms  specified/"   A  non- 

Trusfen  genenair  see  infra  ti 

1244-1258. 

78.  Cincinnati,  etc.,  R.  Co.  v.  Har- 
ris. 116  Tenn.  601,  91  SW  211,  6  LRA 
NS  779  and  note;  LAUlsvllle,  etc.  R. 
Co.  V.  Turner,  100  Tenn.  213.  47  SW 
^23,  43  LRA  140;  Texas,  etc.,  R.  Co. 
V.  Wynn.  44  Tex  Civ.  A.  29,  97  SW 
506. 

[al  OontravMdnr  zivlita.i— A  ticket 
whicn  seeks  to  contravene  or  limit 
the  rights  of  the  passenger  as  agreed 
on  In  the  contract  actually  made  Is 
an  unreasonable  Imposition  which 
should  not  receive  recognition  in  law. 
Texas,  etc.,  R.  Co.  v.  Wynn,  44  Tex. 
Civ.  A.  29.  97  SW  BOB. 

76.  Harmon  v.  Jensen,  176  Fed. 
619.  100  CCA  116,  20  AnnCas  1224; 
O'Rourke  v.  Citizens'  St.  R.  Co.,  lOS 
Tenn.  124,  52  SW  872,  76  AnfSR  639. 

46  LRA  614;  Texas,  etc.,  R.  Co. 
Wynn,  44  Tex.  Civ.  A.  29.  97  SW  60C; 
Gulf,  etc.,  R.  Co.  v.  Copeland.  17  Tex. 
Civ.  A.  55,  42  SW  239. 

77.  Burnham  v.  Grand  Trunk  R. 
Co..  63  Me.  298.  18  AmR  220.  But 
see  Rolfs  v.  Atchison,  etc.,  R.  Co.,  66 
Kan.  272.  71  P  626  (where  It  was 
held  that  parol  evidence  of  state- 
ments made  by  the  agent  at  the  time 
of  sale  of  the  ticket,  contradictory  to 
the  positive  terms  and  stipulations 
contained  In  the  ticket,  is  inadmis- 
sible, but  where  what  passes  be- 
tween the  ticket  agent  and  the  pas- 
senger at  the  time  of  purchase  Is  In- 
dependent of  and  adaltional  to  the 
ticket  provisions,  It  ts  provable  by 
evidence  Independent  of  and  addf- 
tlonal  to  the  ticket). 

78.  Ind. — Terre  Haute,  etc.,  R-  Co- 
V.  Fitzgerald,  47  Ind.  79;  Louisville, 
etc.,  R.  Co.  V.  Wright.  18  Ind.  A.  126, 

47  NE  491;  Calloway  v.  Mellett,  16 
Ind.  A.  368,  44  NE  198,  67  AmSR  238. 

Me. —  Crabtree  v.  Washington 
County  R.  Co.,  101  Me.  486.  64  A  842; 
Keeley  v.  Boston,  etc.,  R.  Co.,  67  Me. 
163.  24  AmR  19. 

Md. — Western  Maryland  R.  Co.  v, 
Stocksdale.  83  Md.  245,  34  A  880. 

Mtss. — Howard  v.  Chicago,  etc.,  R. 
Co..  61  Miss.  194. 

Nev. — Zetler  v,  Tonopah,  etc.,  R. 
Co..  36  Nev.  381,  389,  129  P  299,  LRA 
1B16A  1270  [clt  Cyc]. 

N.  C. — Harvey  v.  Atlantic  Coast 
Line  R.  Co..  163  N.  O.  667,  69  SK  627. 

"We  must  therefore  give  to  a 
ticket  a  more  extensive  signification 
than  a  mere  receipt  or  voucher. 
.  .  .  When  it  Is  so  drafted  as  to 
Impose  an  affirmative  obligation  upon 
either  party,  it  amounts  to  a  con- 
tract, and  must  be  construed,  and 
the  rights  and  obligations  of  the 
parties  thereunder  determined,  by 
the  law  of  contracts  in  general.^' 
Calloway  v.  Mellett,  16  Ind.  A.  368, 
44  NE  198,  199.  67  AmSR  238. 

[a]  AdTerUsements  are  Inadwiis- 
Bible  to  vary  the  terms  of  such  a 
ticket.  Howard  v.  Chicago,  etc..  R. 
Co..  61  Miss.  194. 

[b]  A  mlleaff*  liook  as  a  contract 
of  carriage  see  Harvejr  y.  Atlantic 
Coast  Line  R.  Co.,  168  N.  C.  S67,  69 
SE  627. 

rc]  A  tlokst  gM^g  the  right  to 
travel  In  one  direotton  does  not  give 
a  right  to  travel  In  the  opposite  di- 
rection. Keeley  v.  Boston,  etc.,  R, 
Co..  67  Me.  163.  24  AmR  19. 

79.  Richmond,  etc.,  R.  Co.  V.  Aah- 
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transferable  tieket  evidences  a  l^:al  contract  be- 
tween the  carrier  and  the  purchaser,  and  limits  the 
benefits  of  the  contract  to  him." 

As  property,  a  mileage  book,  at  the  death  of  the 
one  to  whom  it  is  issued,  goes  to  his  personal  rep- 
resentatives.** 

[$  1118]  b.  Oonstraction;  What  Law  Qoveras.^. 
If  a  ticket  is  of  doubtful  meaning,  or  ambigtfous, 
it  should  be  construed  most  strongly  against  the 
carrier  1^  whom  it  is  issued,  and  in  favor  of  the 
purchaser." 

What  law  governs.  A  contract  evidenced  by  a 
railroad  ticket  is  genonlly  governed  by  the  law  of 
the  place  where  it  is  made,  that  is,  where  the  ticket 
is  bought.**  But  a  special  contract  which  affects 
only  the  remedy  is  governed  by  the  law  of  the 
forum." 

[$  1119]  4.  Tickets  over  Ooimectinc  Idnes."  In 

the  absence  of  any  arrangement  between  carriers 
operating  connecting  lines,  there  is  no  right  on  the 
{wrt  of  either  to  bind  the  other  by  the  sale  of  a. 
ticket  for  through  transportation  over  the  two 
lines."  But  where  there  is  such  an  arrangement, 
the  connecting  carri^  is  bound  to  honor  tidcots  or 
coupons  sold  by  the  initial  carier  for  transportation 
over  the  connecting  line,*"  even  after  the  arrai^- 


ment  has  terminated,  if  the  purchaser  had  no  notice 
thereof.**  The  initial  carrier,  in  selling  the  ticket 
in  such  a  case,  acts  as  the  ^nt  of  the  conneotii^ 
carrier,  although  there  has  been  no  direct  appoint- 
ment to  that  effect;*^  but  a  connecting  carrier  can- 
not legally  make  the  initial  carrier  its  agent  to  sell 
a  ticket  for  interstate  transportation  over  a  route 
prohibited  by  tariffs  filed  with  the  interstate  com- 
merce commission.^  Where,  however,  the  initial 
carrier  has  exceeded  its  authority,  and  the  pur- 
chaser has  notice  of  limitations  on  such  authority, 
the  connecting  carrier  is  not  bound  to  honor  the 
ticket." 

ICilease  tlcketo.  Where  by  agreement  between 
two  oonqunies  each  is  constituted  the  agent  of  the 
other  in  the  sale  of  mileage  tickets  good  over  both 
linos,  neither  may  repudiate  a  ticket  over  its  line 
sold  by  the  other,  on  account  of  the  subsequent 
abrogation  of  the  agreement.**  But  where  the 
mileage  ticket  specifies  the  number  of  miles  that 
may  be  traveled  on  each  road,  the  portion  of  the 
ticket  unused  on  one  road  is  not  available  for  trans- 
portation on  the  other.**^ 

Befnsal  to  seU  ticket  over  other 'road;  pmalty. 
Under  some  statutes  a  railroad  company  is  re- 
quired to  sell  tickets  over  the  lines  of  a  conncctii^ 


by,  79  Va.  130,  52  AmR  620. 

SO.  KIrby  v.  Union  Pac.  R.  Co.,  Bl 
Colo.  SOS,  119  P  1042.  AnnCasl»13B 
46  L. 

XAVtrletion  of  iui«  of  ticket  to  orlf - 
IsAl  pnrohanr  aee  generally  infra 
SI  1122-1126. 

Bl.  MInnlsh  v.  Southern  R.  Co., 
135  N.  C.  342,  47  SE  432. 

A*  property  within  the  meanlne  of 
the  constitutional  guaranty  against 
tha  deprivation  of  property  vithout 
due  process  of  law  see  Constitutional 
Law. 

sa.  What  lav  rovsnui  UmtlatUn 
m  exem^ption  f rom  llaMlltr  for  aafU- 

reaoe  see  Infra  |  1164. 

83.  Ga. — Georgia  R.,  etc.,  Co.  V. 
Clarice,  97  Ga.  706,  25  SE  368. 

Ind, — Cleveland,  etc.,  R.  Co.  v. 
Kinsley,  27  Ind.  A.  135,  60  NE  169, 
87  AmSR  24G. 

N.  T. — Auerbach  v.  New  York 
Cant.,  etc.,  R.  Co.,  89  N.  Y.  281,  42 
AniR  290. 

N.  C. — Norman  v.  East  Carolina  R. 
Co.,  161  N.  C.  330,  77  SE  345,  Ann 
Casl914D  917. 

Oh. — Ann  Arbor  R.  Co.  v.  Amos, 
85  Oh.  St.  300,  97  NE  978,  43  L.RANS 
587. 

84.  Robert  v.  Chicago,  etc.,  R.  Co., 
148  Mo.  A.  96,  127  SW  925;  Galves- 
ton, etc.,  R.  Co.  V.  Wiseman,  <Tex. 
Civ.  A.)  136  SW  793;  Mexican  Nat. 
R.  Co.  v.  Ware,  (Tex.  Civ.  A.)  60  SW 
343. 

[a]  lUutntlonB^d)  Where  a 
passenger  buys  a  return  trip  ticket 
In  California,  the  law  of  that  state 
governs  Its  performance.  Robert  v. 
Chicago,  etc,  R.  Co.,  148  Mo.  A,  96, 
127  SW  925.  (2)  A  contract  for  the 
carriage  of  a  passenger  and  his  bag- 
gage to  his  destination  in  Mexico 
and  return,  made  by  the  Initial  car- 
rier in  Texas,  la  governed  by  the 
laws  of  Texas.  Mexican  Nat.  R.  Co, 
T.  Ware,  (Tex.  Civ.  A.)  60  SW  S43. 

88.  St.  Louis,  etc.,  R.  Co.  v.  Dy- 
sart,  62  Tex.  Civ.  A.  7,  130  SW  1047. 

[al  Malm  applied, — A  contract 
with  a  carrier  requiring  suit  for  in- 
juries to  one  accompanying  a  ship- 
ment of  stock  to  be  brought  within 
a  specified  time  aflects  onlv  the  rem- 
edy, and  is  frovemed  by  the  law  of 
the  forum.  St.  Louts,  etc..  R.  Co.  v. 
Lysart.  62  Tex.  Civ.  A.  7,  130  SW 
1047. 

ee.   X>tttlea  of  conneotlnff  oanSer 

see  Infra  3  1262. 
Vatnre  and  extent  of  liability  see 

Infra  IS  1259-1261. 

87.  Oregon  Short  Line,  etc..  R.  Co. 
V.  Northern  Pac  R.  Co.,  51  Fed.  465 
i&tt  61  Fed.  168,  9  CCA  409]:  Mills  v. 


Baltimore,  etc.,  R.  Co.,  Ill  Md.  260, 
73  A  886,  134  AmSR  599;  Bussey  v. 
Charleston,  etc.,  R.  Co.,  75  S.  C.  116, 
56  SE  163;  Landers  v.  Missouri,  etc., 
R.  Co.,  (Tex.  Civ.  A.)  50  SW  528. 

ta]  One  conductor  passl^  it  does 
bind  otlier  oondootor, — whero.  In 
an  action  against  .a  carrier  for  re- 
fusal to  furnish  transportation,  the 
ticket  Bold  showed  on  Its  face  that 
It  was  Intended  to  have  coupons  for 
several  connecting  lines  over  which 
defendant  sold  It  attached  to  It  so 
thkt  plaintiff  could  go  to  a  certain 
place  and  return,  and  defendant  war- 
ranted the  ticket  to  be  good,  the  fact 
that  the  conductor  over  the  connect- 
ing line  passed  It  on  the  outgoing 
trip  does  not  bind  such  connecting 
line  so  as  to  require  another  conduc- 
tor on  the  same  road  to  receive  it 
on  the  return  trip.  Bussey  v. 
Charleston,  etc.,  R.  Co.,  76  S.  C.  116, 
56  SE  163. 

88.  Pittsburg,  etc..  R.  Co.  v. 
Berryman,  11  Ind.  A.  640,  36  NE  728; 
Brian  v.  Oregon  Short  Line  B.  Co., 
40  Mont.  109,  106  P  489.  26  LRANS 
459,  20  AnnCas  311:  Tolleson  v. 
Southern  R.  Co.,  88  8.  C.  7,  70  SE 
311;  Chicago,  etc.,  R.  Co.  v.  Carroll, 
(Tex.  Civ.  A.)  161  SW  lllG:  Mexican 
Cent.  R.  Co.  v.  Goodman,  (Tex.  Civ. 
A.)  48  SW  680. 

[a]  If  one  oompaay  has  the  «a- 
thomj,  or  the  apparent  authority,  to 
issue  tickets  for  transportation  over 
Its  own  and  connecting  lines,  and  the 
purchaser  does  not  know  of  a  want 
of  authority  for  their  issuance,  and 
Is '  not  chargeable  by  the  facts  and 
circumstances  therewith,  he  acaulres 
the  right  to  be  carried  on  the  ticket. 
Mexican  Cent.  R.  Co.  v.  Goodman, 
(Tex.  Civ.  A.)  43  SW  B80. 

[b}  Xnplled  ndmlaBlon  of  aaiaiov- 
i^^Whera  defendant's  conductor 
refused  plalntlft  transportation  on  a 
ticket  Issued  by  another  railroad 
company  over  Its  own  road  and 
others,  including  defendant's  line,  on 
the  sole  ground  that  tha  time  limit 
contained  in  the  ticket  had  expired, 
his  act  was  an  Implied  determination 
that  the  issuing  road  had  authority 
to  issue  the  ticket.  Brian  v.  Oregon 
Short  Line  R.  Co.,  40  Mont.  109,  106 
P  489,  25  LRANS  459.  20  AnnCas  311. 

[o]  That  a  railroad  oompany  has 
repeatedly  issued  tlcksts  similar  to 
one  sold  to  plaintiff  for  transporta- 
tion over  a  number  of  lines,  Includ- 
ing defendant's,  which  tickets  have 
been  accepted  by  defendant.  Is  sufll- 
clent  to  show  authority  of  the  issu- 
ing company  to  sell  the  ticket  to 
pl&lntltl,  plaintiff  not  being  bound  to 


ascertain  whether  the  Issuing  road 
is  the  agent  for  defendant.  Brian  v. 
Oregon  Short  Line  R.  Co..  40  Mont 
109,  105  P  489,  26  LRANS  469,  20 
AnnCas  311. 

[d]  Companies  liable, — In  an  ac- 
tion against  two  railroad  companies 
which  admit  having  a  traSIc  agree- 
ment, whereby  one  can  sell  tickets 
over  the  line  of  the  other,  and  a  con- 
ductor of  one  testifies  that  one  of 
them  owns  the  other,  both  are  liable 
for  hla  action  In  refusing  to  honor  a 
through  ticket  and  compelling  a  pas- 
senger to  pay  her  fare  on  the  train. 
Tolleson  v.  Southern  R.  Co.,  88  S.  C. 
7,  70  SE  311. 

89.  Pittsburg,  etc.,  R,  Co.  v.  Ber- 
ryman, 11  Ind.  A.  640,  36  NE  728. 

90.  Cowen  v.  Winters,  9  6  Fed. 
929,  37  CCA  628  laff  90  Fed.  99]; 
Pittsburg,  etc.,  R,  Co.  v.  Berryman, 
11  Ind.  A.  640.  36  NE  728;  Brian  v. 
Oregon  Short  Line  R.  Co.,  40  Mont. 
109,  105  P  489,  25  LRANS  459,  20 
AnnCas  311.  See  also  cases  aupra 
note  88. 

Vatars  and  extant  of  initial  oar- 
rier^  liability  ffenenOly  see  infra  H 
1259-126L 

91.  Seaboard  Air  Line  R.  Co.  v. 
Patrick,  10  Ala.  A.  841,  65  S  437. 

[a]  fiitenttate  Ootnmeroe  Bcffnla- 
tSons  f  36,  which  providea  that  a 
carrier  may  apply  to  through  rates 
to  or  from  points  to  or  from 
which  no  Joint  rate  Is  published,  law- 
fully published  bases,  local  or  pro- 

fiortlonal.  In  connection   with  other 
awfully  published  tariffs,  Is  appli- 
cable only  to  other  fares  to  or  from 

{loints  to  or  from  which  no  Joint  fare 
9  published,  and  hence  does  not  vali- 
date a  ticket  over  a  prohibited  route 
In  accordance  with  filed  tarlfTa: 
where  there  Is  )n  force  at  the  time  a 
duly  published  Joint  rate  over  a  per- 
mitted route,  although  the  rate 
charged  la  the  sum  of  tne  Initial  car- 
rier's local  rate  and  a  Joint  rate, 
and  although  prior  to  the  sale  of  the 
ticket  a  Joint  circular  has  been  Is- 
sued, but  not  filed,  establishing  the 
through  rate  and  Joint  rate  for 
which  the  ticket  Is  sold;  and  there- 
foie  such  a  ticket  is  Invalid  and  not 
good  for  passage  over  the  prohibited 
route.  Seaboard  Air  Line  R,  Co.  v. 
Patrick,  10  Ala.  A.  341.  65  S  437. 

93.  Anderson  v  New  York,  etc., 
R.  COj  1  F.  Cas.  No.  360,  6  AmLRev 
754;  CfhlcagO,  etc.,  R.  Co.  v.  Carroll, 
(Tex.  Civ.  A.)  151  SW  1116. 

93.  Cowen  v.  Winters,  96  Fed.  929, 
37  CCA  628  [art  90  Fed.  99]. 

94-90.  Terre  Haute,  etc.,  R.  Co. 
V.  Fitzgerald,  47  lod.  79. 
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carrier  and  is  subject  to  a  penalty  for  a  violation 
of  this  requirement."  Such  a  statute  is  intended 
solely  to  prevent  one  railroad  company  from  dis- 
criminating against  a  connecting  company;  but  it 
has  been  held  that  no  liability  attaches  for  the 
penalty  imposed  for  a  refusal  to  sell  a  ticket  to  a 
point  on  the  line  of  the  connecting  company,  unless 
such  connecting  company  has  tendered  its  tickets 
and  requested  their  sale.  Where  a  connecting  line 
having  an  office  or  agency  has  on  sale  tickets  fur- 
nished fay  another  connecting  railroad  and  refuses 
to  sell  them  to  a  prospective  passenger,  the  connect- 
ing line  is  subject  to  the  penalty."*^ 

i\  1120]  6.  Beanirins  Tidket  or  Permit  on  Fieiglit 
Train.  It  is  a  reasonable  regulation  to  require  per- 
sons wishing  to  take  passage  on  freight  trains  to 
pay  fare  or  to  procure  a  ticket*"  or  a  special  per- 
mit^ in  advance.  Of  course  this  right  cames  with 
it  the  duty  on  the  part  of  the  carrier  to  afford 
reasonable  facilities  for  compliance.' 

if  1121]  6.  Transferability  of  Tickets— a.  In  Gen- 


eral. In  the  absence  of  a  constitutional  or  a  statu- 
tory prohibition,  or  of  a  stipulation  to  the  contrary 
on  the  face  thereof,  an  ordinary  ticket,  merely  in- 
dicating a  right  to  be  transported  by  the  carrier 
between  two  points  named  on  its  line,  is  transfer- 
able, and  the  right  to  be  transported  between  the 
poiqts  thus  indicated  passes  by  delivery  of  the 
ticktet  to  the  transferee,'  although  it  is  pnreliased 
from  a  scalper.* 

Ticket  in  coupon  form.  A  ticket  in  coupon  form, 
calling  for  transportation  over  connecting  lines, 
with  stop-over  privil^es  under  certain  conditions, 
is  transferable  at  the  terminus  of  each  division.' 

[$  1122]  b.  Bestriction  of  Use  to  Origiiul  Ptu- 
chaser^ — (1)  In  Gener^.  Unless  prohibited  by 
statute  it  is  competent  for  a  carrier  of  passengers 
to  restrict  the  use  of  its  tickets  to  the  original  pur- 
chaser, and  where  by  a  stipulation  a  ticket  is  made 
nontransferable,  no  one  other  than  the  person  to 
whom  it  is  issued  is  entitled  to  transportation 
thereon,^  as  where  the  words  "not  transferable," 


86.    See  statutory  provisions. 

fa]  TIM  statatai  of  Osorgla  re- 
quire railroad  companlea  to  sell 
any  tickets  of  any  other  railroad 
company  with  which  they  may  be 
directly  or  Indirectly  connected  for 
passage  over  the  lines  of  Such  con- 
necting companies,  and  Impose  a  pen- 
'alty  for  violation  of  this  require- 
ment, to  be  recovered  either  by  the 
company  discriminated  against  or  by 
the  person  offering  to  buy  the  ticket, 
or  by  both.    Civ.  Code  SI  2299.  3301. 

Ibj  Siicli  statntei  are  not  nncon- 
■t&imo&al  as  compelling  a  railroad 
company  to  become  the  aRcnt  of  an- 
other railroad  or  to  appoint  another 
railroad  company  its  agent  against 
its  consent,  nor  as  depriving  a  rail- 
road of  the  right  to  select  Its  own 

Eaeents.    Stephens  v.  Central  of  Oeor- 
Ta  R.  Co..  lit  Oa.  62E,  7B  SB  1041,  42 
RAN8  B41  and  note,  AnnCaslsisE 
609  and  note. 

Jones  V.  Iioulsville,  etc.,  R. 
Co.,  132  Ua.  II,  63  SB  627;  Vlmberly 
v.  Georgia  Southern,  etc.,  R.  Co.,  5 
Ga.  A.  fss,  267,  68  SE  29. 

"Before  there  can  be  discrimina- 
tion against  a  particular  railroad 
company  there  must  be  a  desire  ex- 

gressed  by  it  that  at  least  as  much 
e  done  in  behalf  of  it  as  it  is  in- 
formed by  the  law  that  It  Is  entitled 
to  receive  at  the  hands  of  another 
corporation.  In  other  words,  as  the 
law  requires  a  railroad  company  to 
put  on  sale  tickets  of  a  connecting 
line,  it  naturally  follows  that  if  a 
connecting  line  should  desire  Its 
tickets  to  be  sold  by  such  other  rail- 
road company.  It  would  tender  such 
tickets  to  the  other  railroad  com- 
pany with  &  request  that  they  be 
sold  on  its  account."  Wimberly  v. 
Georgia  Southern,  etc.,  R.  Co.,  supra. 

98.  Stephens  v.  Central  Georgia 
R.  Co..  138  Ga.  626.  76  SB  1041,  42 
LRANS  541,  AnnCasl913E  609. 

99.  Ark. — McCook  v.  Northrup.  65 
Ark.  225,  45  SW  647. 

111.— Chicago,  etc.,  R.  Co.  v.  Flagg, 
43  111.  364,  92  AmD  133. 

Kan. — Brown  v.  Kansas  City,  etc, 
R.  Co.,  38  Kan.  634,  18  P  942. 

Mo.— Cross  v.  Kansas  City,  etc.,  R. 
Co..  56  Mo.  A.  664. 

Oh. — Cleveland,  etc.,  R.  Co.  v.  Bar- 
tram.  11  Oh.  St.  457. 

Pa, — Reese  v.  Pennsylvania  R.  Co., 
131  Pa.  422,  19  A  72.  17  AraSR  818, 
6  LRA  529;  Lake  Shore,  etc.,  R.  Co. 
V.  Greenwood,  79  Pa.  373. 

Tr-I  Xnle  held  reasonable,-^  n 
imperative  rule  forbidding  freight 
conductors  to  permit  passe  ngers 
without  tickets  to  rifle  on  their 
trains  from  ticket  stations,  and  re- 
quiring them  to  collect  from  paB.sen- 
gera  (retting  on  fretirhts  carrying 
passengers  at  nonticket  stations  fare 
to  the  first  ticket  station  only,  noti- 
fying them  to  provide  themselves 


there  with  tickets  to  their  destina- 
tions. Is  reasonable  and  lawful.  Mc- 
Cook V.  Northup,  65  Ark.  22E,  45  SW 
547;  Brown  v,  Kansas  City,  etc.,  R. 
Co.,  38  Kan.  634,  16  P  942. 

1.  Thomas  v.  Chicago,  etc..  R.  Co., 
72  Mich.  355.  40  NW  468;  Ellis  v. 
Houston  East,  etc.,  R.  Co.,  30  Tex. 
Civ.  A.  172,  70  SW  114;  Houston,  etc.. 
R.  Co.  V.  Jackson,  (Tex.  Civ.  A)  61 
SW  440:  Olson  v.  Northern  Pac.  R. 
Co..  49  Wash.  626,  96  P  160,  18  L,RA 
NS  209. 

ra]    BeUlnr  tlokst  wlthont  permit. 

— Where  a  railroad  company's  rules 
required  a  passenger  wishing  to  ride 
on  a  freight  train  to  sign  a  special 
permit  to  oe  obtained  from  its  ticket 
agent  or  conductor,  the  act  of  the 
agent  In  selling  plaintiff  a  ticket 
that  he  might  travel .  on  a  freight 
train  without  mentioning  the  permit 
did  not  create  an  unconditional  con- 
tract to  carry  plalntifT,  as  the  rule 
was  a  reasonable  one  which  the 
agent  could  not  abrogate,  and  plain- 
tilT  was  bound  to  know  that  the  com- 
pany could  make  reasonable  rules 
regarding  transportation  of  nassen- 

Bira    on    freight    trains.     Ellis  v. 
ouston  Bast,  etc..  R.  Co..  30  Tex. 
Civ.  A.  172,  70  SW  114. 

fb]  One  holding  an  excozsion 
tleket  marked  "good  going  on  any 
train"  Is  not  entitled  to  ride  on  a 
through  freight  train  without  such 

Eermlt.    Thomas  v.  Chicago,  etc.,  R. 
o.,  72  Mich.  355,  40  NW  463. 
Persons  riding  on  freight  trains  as 
passenrers  see  generally  supra  ft  1060. 

3.  Chicago,  etc.,  R.  Co.  v.  Flagg, 
43  111.  364.  92  AmD  133;  Cross  v. 
Kansas  City,  etc.,  R.  Co.,  56  Mo.  A. 
661;  Hou.ston,  etc.,  R.  Co.  v,  Jaok»on, 
(Tex.  Civ.  A.)  61  SW  440.  See  gen- 
erally supra  S!  1112,  1113. 

Opportunity  to  parchass  tlokot  as 
Affeoung  right  to  exact  extra  fare 
see  aupra  ST  1112,  1113. 

3.  U.  S. — Hudson  v.  Kansas  Pac. 
R.  Co..  9  Fed.  879,  3  McCrary  249. 

Colo. — Denver,  etc.,  R.  Co.  v.  Derry, 
47  rohx  58  J.  108- P  172.  27  TJIANS  761. 

Ga. — Spencer  v.  Lovejoy.  96  Ga. 
657,  23  SE  836,  51  AmSR  U2. 

Minn. — Hoffman  v.  Northern  Pac. 
R.  Co.,  45  Minn.  53.  47  NW  312;  Car- 
Hten  v.  Northern  Pac  R.  Co.,  44 
Minn,  454,  47  NW  49,  20  AmSR  589. 
9  I,RA  688. 

N.  T.— Peo.  V.  Caldwell.  64  App. 
DIv.  46.  71  NTS  664  [aflf  168  N.  T. 
671  mem.  61  NE  1132  meml. 

Oh. — Pennsylvania  Co.  v.  O'Con- 
nell.  84  Oh-  St.  218,  95  NE  773,  Ann 
Casl912C  640. 

Tex. — International,  etc.,  R  Co.  v. 
Inir.  29  Tex.  Civ.  A.  398,  68  SW  722. 

[a]  "A  railway  ticket.  If  unlim- 
ited as  to  the  person  entttled  to  use 
it,  and  almost  universally  they  are 
so  unlimited.  Is  good  in  the  hands  of 
any  person  who  may  present  it  on 


the  cars  of  the  company,  and  If 
bought  in  good  faith  and  not  for  the 
mere  purpose  of  speculation,  or  of 
obtaining  evidence  to  support  a  con- 
templated lawsuit.  Is  complete  evi- 
dence of  a  contract,  and  the  holder, 
whose  right  Is  not  otherwise  Im- 
pugned, is  not  required  to  himself 
ride  over  the  route  In  order  to  lus- 
tify  the  bringing  of  an  action.  The 
requirement  that  the  purchaser  shall 
himself  ride  would  destroy  the 
transferability  of  the  contract,  and 
materially  detract  from  its  value  in 
the  hands  of  the  purchaser."  Penn- 
sylvania Co.  V.  O'Connell,  84  Oh.  St. 
218,  220,  95  NE  773,  AnnCBal»12C  540. 

[b]  Statntorv  pvovtUmui.— In 
Texas,  under  Baits  Annot.  Civ.  St. 
tit  94  c  12a,  which  attempts  to  regu- 
late the  sale  of  railroad  tickets,  and 
under  certain  circumstances  prohib- 
its any  one  save  a  duly  appointed 
agent  from  making  such  soles,  but 
provides  that  it  "shall  not  apply  to 
any  person  holding  a  ticket  UDon 
which  Is  not  plainly  printed  that  it  is 
a  penal  oftense  for  him  or  her  to  sell, 
barter  or  transfer  said  ticket  for  a 
consideration."  a  ticket  not  having 
the  printed  notice  is  assignable.  In- 
ternational, etc..  R.  'Co.  V.  lag,  29 
Tex.  Ctv,  A.  398,  68  SW  722,  723. 

4.  Hoffman  v.  Northern  Pac.  R. 
Co.,  46  Minn.  63,  47  NW  312:  Carsten 
V.  Northern  Pac  R.  Co.,  44  Minn.  4S4, 
47  NW  49,  20  AmSR  689.  9  LRA  BBS. 

Sale  bj  broker  or  BOiO^fW  see  gen- 
erally supra  I  1110, 

5.  Nichols  V.  Southern  Pae.  Co.. 
23  Or.  123,  31  F  296,  87  AmSR  664, 
18  LRA  65. 

8.  roKfeltnr*  of  noatnuisferahle 
ticket  see  Infra  {  1127. 

Persons  attemptiag  to  vse  non- 
tnuurferable  tickets  or  passes  tm  not 
being  passengers  see  supra  i  1044. 

7.  u.  S. — Delaware,  etc.,  R.  Co.  v. 
Frank.  110  Fed.  689. 

Colo. — Kirby  v.  Union  Pac  R.  Co., 
51  Colo.  609,  119  P  1042,  AnnCas 
1913B  461. 

Ga. — Coyle  v.  Southern  R.  Co.,  112 
Ga.  121,  37  5E  163. 

Ind. — Baltimore,  etc.,  R.  Co.  v. 
Evana,  169  Ind.  410,  82  NE  778. 

Nebr. — Post  v.  Chicago,  etc.,  R. 
Co.,  14  Nebr.  llO,  16  NW  226.  45 
AmR  100. 

N.  Y. — Salomon  v.  New  York  Cent., 
etc..  R.  Co.,  1C5  App.  Dlv.  35,  150 
NVS  282. 

Tex. — Levinson  v.  Texas,  etc.,  R, 
Co.  17  Tex.  Civ.  A.  617.  43  SW  901. 

[a]  Hot  property.^ — A  purchaser 
from  a  carrier  of  a  nontransferable 
passenger  ticket  takes  it  subject  to 
all  its  agreements  and  limitations, 
and,  as  the  right  to  transfer  It  is 
wanting,  the  ticket  In  the  hands  of 
a  third  person  lacks  an  essential  ele- 
ment of  property,  the  power  of  sale 
and  transfer.    Klrby  v.  Union  Pac. 


For  latsr  oasWi  asTslopmeiits  and  diasffoa  In  the  law  see  cumulative  Annotations,  same  title,  pag^nd  note  number. 
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or  words  of  like  import,  are  pristed  on  the  ticket* 
Thus  a  railroad  company  may  make  special  reduced 
rate  tickets  nontransferable,  and  in  such  a  case  the 
original  pxirchaser  cannot  assign  or  transfer  them, 
or  any  rights  whatever  thereunder,  to  any  third 
person.*  And  under  the  Interstate  Commerce  Act*" 
it  is  the  duty  of  the  railroad  company  to  prevent 
the  wrongful  use  of  such  tickets';*^  but  under  such 
act  a  railroad  company  cannot  make  a  ticket  non- 
transferable unless  such  limitation  is  shown  in  its 
schedule/^  The  r^^ular  fare  may  be  required  of 
another  person  who  attempts  to  travel  on  a  ticket 
containing  such  a  restriction,  notwithstandii^  he 
bought  it  on  the  ossuraace  of  a  pretended  but  un- 
authorized agent  of  the  company  that  it  vould  be 
accepted.*' 

A  train  check  issued  by  a  conductor  in  taking 
up  a  ticket  is  not  assignable  or  transferable,  but 
is  merely  evidence  of  the  right  to  transportation 
of  the  person,  to  whom  it  is  given." 

Special  authority  to  tnuisfer.  Where  a  company 
delivers  a  ticket  to  a  person,  with  power  in  the 
latter  to  sell  and  transfer  the  same,  but  its  validity 
has  on  its  face  been  expressly  limited  to  the  first 
purchaser,  the  effect  of  the  transaction  is  to  con- 
stitute such  person  a  special  agent  to  dispose  of 


the  ticket  on  the  terms  named;  and  no  authority 
being  given  such  agent  to  vary  the  terms,  it  results 
that  after  a  sale  by  the  agent  and  the  insertion  of 
the  purchaser's  name,  it  becomes  valueless  in  the 
han^  of  any  other  person.*" 

Transferee  cannot  avoid  transfer.  The  nontrans- 
ferable clause  is  one  which  the  carrier  may  insist 
on  or  waive  at  its  election,  and  hence  a  transferee 
of  the  use  of  such  a  ticket  cannot  take  advantage 
of  the  clause  to  avoid  his  liability  to  the  owner 
of  the  ticket." 

[$  1123]  (2)  Failure  to  Affix  Signatnre.  Where 
the  conditions  of  a  nontransferable  ticket  contem- 
plate that  it  shall  bear  the  signature  of  the  original 
purchaser,  the  fact  that  it  is  unsigned  will  not  con- 
fer on  a  third  person  who  purchases  it  the  right  to 
ride  on  the  ticket,'^  unless  it  is  originally  sold  with 
the  express  understanding  that  it  is  to  be  used  by 
such  person.** 

[$  1124]  (3)  Ticket  Issued  in  Wrong  Name;  Ab- 
mmed  Name.  Where  a  ticket,  on  its  face  not  trans- 
ferable, is  issued  in  the  name  of  the  wrong  person,  the 
conductor  may  refuse  to  receive  it  when  tendered  by 
the  person  for  whom  it  was  in  fact  purchased." 

Assumed  mune.  Where  the  ticket  is  limited  to 
the  original  purchaser,  and  purports  to  contain  his 


R.  Co.,  51  Colo.  B09,  119  P  1042,  Ann 
CaslSlSB  4B1. 

[b]  Good  1»ltb.  of  tranflfvTM. — 
Wbere  one,  without  attempting  to 
conceal  his  Identity,  presentB  for 
passage  a  nontransferable  ticket  Is- 
sued to  another,  and  hla  claim  la 
recocnlzed  by  the  conductor,  he  Is 
entitled  to  the  rights  of  a  pasBenKer. 
Robostelll  V.  New  York,  etc..  R.  Co.. 
33  Fed.  79S.  See  g«i>«rany  supra 
B  1044. 

8.  U.  S. — Cody  v.  Central  Pac.  K. 
Co..  6  F.  Caa.  No.  2.940,  4  Sawy.  114. 

lU. — Toledo,  etc.,  R.  Co..  v.  Beggs, 
86  111.  SO. 

Iowa. — ^Way  v.  Chicago,  etc.,  R. 
Ca.  64  Iowa  48,  19  NW  828,  62  AmR 
431  and  note. 

TAB. — Crosby  v.  Maine  Cent.  R.  Co., 
69  Me.  418. 

Nebr. — Post  v.  Chlcnuro.  etc^  B. 
Ca,  14  Nebr.  110,  15  NW  226,  45 
AmR  100. 

Eng. — Langdon  v.  Howells,  4  Q.  B. 
D.  33^. 

9.  Blttemaan  v.  Iiouisvtlle.  etc.,  R. 
Co..  207  U.  S.  205,  28  SCt  91,  52  L.. 
ed.  171,  12  AnnCas  693  [afE  144  Fed. 
34.  75  CCA  1921;  Delaware,  etc.,  R 
Co.  T.  Frank,  110  Fed.  689;  Schubach 
V.  McDonald,  179  Mo.  168,  78  SW 
1020.  101  AmSR  462,  66  L.RA  136  [app 
dlsm  196  U.  8.  644,  26  SCt  797,  49 
L.  ed.  6321. 

10.  24  U.  S.  St.  at  L.  379,  25  U.  S. 
St.  at  L.  856,  as  amended  by  Act 
June  29,  1906  (34  U.  S.  St.  at  L.  684 
c  3591 }.  See  generally  Commerce 
[7  Cyc  407]. 

11.  Bltterman  v.  Louisville,  etc., 
R.  Co.,  207  V.  S.  206,  88  SCt  91,  52 
L.  ed.  171,  12  AnnCas  693  [aff  144 
Fed.  34,  75  CCA  192]. 

[a]    Oonstnurtlou  of  ««t^ — The  ex- 

firess  recognition  in  the  act  to  regu- 
ate  commerce  of  the  power  of  car- 
riers engaged  in  interstate  commerce 
to  Issue  nontransferable  reduced  rate 
excursion  tickets,  when  considered 
with  the  restrictions  embodied  In  the 
act  concerning  equality  of  rates  and 
with  the  prohibition  against  prefer- 
ences, must  be  regarded  as  charging 
the  carrier  with  the  duty  of  exercis- 
ing due  diligence  to  prevent  the  use 
of  such  tickets  by  other  than  the 
original  purchasers,  and  hence  causes 
the  nontransferable  clause  to  be 
operative  and  effective  against  any- 
one who  wrongfully  attempts  to  use 
such  tickets.  Bitterman  v.  Louis- 
ville, etc.,  R.  Co.,  207  U.  S.  206.  28 
SCt  91,  52  L.  ed.  171,  12  AnnCas  693 
[aff  144  Fed.  34,  76  CCA  192]. 

12.  Baltimore,  etc.,  R.  Co.  t.  ilam- 
burger.  166  Fed.  849. 


[a]  TTuder  the  Interstate  Oom- 
meroe  Aot  (24  U.  S.  St.  at  L.  380  c 

104  S  6),  as  amended  by  the  act  of 
June  29.  1906  (34  U.  3.  St.  at  L.  684 
c  3591),  which,  after  requiring  car- 
riers to  publish  and  flle  schedules 
showing  all  of  their  rates,  fares,  and 
charges,  provides  that  "the  schedule 
printed  as  aforesaid  by  any  such 
common  carrier  shall  plainly  state 
.  .  .  all  privileges  or  facilities 
granted  or  allowed,  and  any  rules  or 
regulations  which  In  any  wise 
change,  affect  or  determine  .  .  . 
the  value  of  the  service  rendered  the 
passenger,  shipper  or  consiKuee,"  a 
provision  In  a  passenger's  ticket  sold 
by  a  railroad  company  making  It 
nontransferable,  where  no  such  limi- 
tation Is  shown  In  the  company's 
schedule.  Is  unlawful  and  void,  and 
the  company  cannot  maintain  a  suit 
In  equity  based  on  such  provision  to 
enjoin  transfers  of  such  tickets. 
Baltimore,  etc.,  R.  Co.  v.  Hamburger. 
166  Fed.  849,  851. 

13.  Drummond  v.  Southern  Pac. 
Co.,  7  Utah  118,  26  P  733. 

Porfaitore  of  nontransferable 
tloket  see  infra  S  1127. 

14.  Cody  V.  Central  Pac  R.  Co.. 
5  F.  Cas.  No.  2,940,  4  Sawy.  114; 
^Valker  v.  Wabash,  etc.,  R.  Co..  16 
Mo.  A.  333. 

15.  Davis  V.  South  Carolina,  etc., 
R.  Co.,  107  Ga.  420.  33  SE  437. 

16.  Bartlett  v.  Cook.  115  App.  Dlv. 
836.  100  NTS  1036;  Cook  v.  Bartlett. 
116  App.  Dlv.  829.  100  NTS  1032. 

~Ta]  niustratlan. — Where  defend- 
ant purchased  a  railroad  mileage 
book  In  the  name  of  another,  and 
gave  the  same  to  plaintiff  for  a  con- 
sideration, to  be  used  by  him  for  a 
certain  Journey,  the  fact  that  a 
printed  regulation  therein  specified 
that  it  was  good  for  transportation 
only  when  presentad  by  the  pur- 
chaser named,  and  would  be  accepted 
for  his  transportation  only  when  pre- 
sented to  the  conductor,  and  if  pre- 
sented by  any  other  person  It  would 
be  taken  up  and  forfeited,  did  not 
deprive  defendant  of  his  property 
rights  in  such  book  as  against  plain- 
tiff, the  nontransferable  clause  being 
one  which  the  carrier  could  Insist  on 
or  waive  at  Its  election.  Cook  v, 
Barlett.  115  App.  Dlv.  829,  100  NTS 
1032. 

17.  Rahllly  v.  St.  Paul,  etc.,  R. 
Co..  66  Minn.  163.  68  NW  863;  Drum- 
mond V.  Southern  Pac.  Co..  7  Utah 
118.  25  P  733. 

[a]  ninstratloB. — Where  a  mile- 
age book  provided  that  It  was  to  be 


used  only  by  the  person  to  whom  It 
was  Issued,  "whose  signature  ap- 
pears on  the  last  page."  and  that  it 
was  "subject  to  the  conditions 
named  In  the  contract  attached  to 
and  made  part  hereof,"  one  of  which 
was  that  it  was  not  transferable,  and 
that  it  might  be  taken  up  If  pre- 
sented by  any  other  than  the  original 
holder,  "whose  signature  is  hereon." 
the  fact  that  the  original  purchaser 
never  signed  the  book  did  not  render 
it  assignable.  Rahllly  v.  St.  Paul, 
etc..  R.  Co.,  66  Minn.  153.  68  NW  863. 

18.  Jevons  v.  Union  Pac.  R.  Co., 
70  Kan.  491.  78  P-817;  Southern  Pac 
R  Co.  v.  Bailey,  <Tex.  Civ.  A.)  91 
SW  820. 

[a]  ZUwtratloii&f— (1)  A  round 
trip  ticket,  providing  that  It  shall  be 
used  only  by  the  original  holder 
whose  signature  It  bears,  but  not 
signed  by  anyone,  sold  with  the  ex- 
press understanding  that  it  shall  be 
used  by  A  in  going  to,  and  by  B  In 
returning  from,  the  place  of  des- 
tination. Is  not  void  when  presented 
by  B  on  such  return  passage,  after 
having  been  used  by  A  for  the  first 
part  of  the  Journey.  Jevons  v.  Union 
Pac  R.  Co..  70  Kan.  491,  78  P  817. 
(2)  Where  defendant's  ticket  agent 
sold  a  ticket  to  plalntllTa  daughter 
with  full  knowleoRe  that  It  was  to 
be  used  by  plalntlfT  representing  that 
if  It  was  executed  by  the  daughter 
it  could  be  used  by  plaintiff,  and  that 
it  was  not  necessary  for  plaintiff  to 
sign  it  herself  and  to  have  It  made 
to  suit  her  description,  defendant 
was  liable  for  the  refusal  of  Its  train 
employees  to  honor  the  ticket. 
Southern  Pac.  Co.  v.  Bailey.  (Tex. 
CIv.  A.)  91  SW  820. 

19.  Chicago,  etc.,  R.  Co.  t.  Ban- 
nerman,  16  111,  A.  100. 

[a]  Clnstratlon. — Where  the  ap- 
pellee's husband  houvht  a  nontrans- 
ferable thousand-mile  ticket,  and 
told  the  agent  to  Issue  It  to  E.  Ban- 
nerman,  and  the  agent,  thinking  that 
it  was  Intended  for  a  man.  Inserted 
"Mr."  before  the  name,  and  the 
ticket  was  presented  by  the  husband 
to  pay  his  wife's  fare,  he  stating  at 
the  time  to  the  conductor  that  it 
was  bought  for  his  wife.  Blaa  Ban- 
nerman.  and  the  conductor  refused 
to  receive  such  ticket  In  payment  of 
the  wife's  fare,  and  on  a  refusal  to 
pay  her  fare  put  her  off  at  the  next 
station,  using  no  unnecessary  force. 
It  was  held  that  the  appellee  could 
not  recover  damages  from  the  rail- 
road company  for  such  expulsion. 
Chicago,  etc.,  R.  Co.  Bannerman, 

16  lu.  A.  100.  C*r^f^rftr> 
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name  and  a  description  of  his  personal  appearance, 
and  is  issned  to  another  purchaser  under  an  as- 
sumed name  with  the  knowledge  and  assent  of  the 
agent,  the  conductor  may  not  take  up  the  ticket 
when  presented  by  the  purchaser  for  transporta- 
tion." 

[9  1126J  (4)  Ticket  Intended  for  Several  Per- 
sons. A  ticket  may  be  limited  to  the  use  of  several 
persons,  such  as  the  purchaser  and  the  dependent 
members  of  his  family."  It  has  been  held  that 
snch  a  ticket  authorises  a  son  who  is  residing  with 
the  father  as  a  member  of  his  family  to  travel 
thereon,  notwithstanding  he  has  attained  his  ma- 
jority, unless  at  the  time  of  purchase  the  pur- 
chaser is  informed  that  a  son  ov«r  twenty-one  years 
of  age  will  not,  under  the  rogolations  of  the  com- 
pany, be  allowed  to  ride  on  it." 

[9  1126]  (5)  Znjimcfeiffli."  Persons  may  be  en- 
joined from  buyii^  and  selling  tickets  issued  at 
reduced  rates  to  persons  who  contract  and  bind 
themselves  not  to  transfer  them,  the  nontransfer^ 
ability  being  clearly  apparent  on  the  face  of  the 
tickets." 

1127]  7.  Forfeiture  of  Ticket  A  carrier  sell- 
ing a  ticket  at  a  reduced  rate,  under  an  agreement 
that  it  shall  not  be  transferred,  may  forfeit  it 
when  presented  by  one  not  entitled  to  ride  there- 
under," particularly  where  there  is  a  stipulation 
between  the  carrier  and  the  purchaser  which  ^ves 
the  former  the  right  to  forfeit  the  latter's  ticket  if 
presented  by  another  person,*^  unless  the  use  of  it 


by  the  third  person  is  without  the  owner's  author- 
ity or  fanlt,^  since  a  ticket  can  be  forfeited  for  a 
violation  of  its  terms  only  where  Buch  terms  have 
been  violated  with  the  permission  or  oonnivance 
of  the  owner.*"  The  ciuner  may  invoke  the  aid  of 
equity  to  cancel  the  contract  because  of  the  fraud 
thus  perpetrated;"  or,  if  the  ticket  is  used  by  an- 
other, it  may  su6  for  damages  for  the  breach  of 
the  eontract.^^  The  presentation  of  a  mileage  book 
by  the  original  purchaser  for  the  transportation  of 
another  accompanying  him  does  not  justify  a  for- 
feitnre  of  the  book  under  a  rule  providing  for  its 
forfeiture  if  presented  by  anyone  other  than  the 
original  parehasor."  But  it  has  been  held,  under  a 
st^te  requiring  railroads  to  issue  mileage  books, 
that  a  compaDy  cannot  prescribe  as  a  condition 
that,  if  presented  by  a  person  other  than  the  one 
named  therein,  the  book  shall  be  taken  up.^  A 
ticket  fraudulently  obtained  from  the  carrier  is  sub- 
ject to  forfeiture  in  the  hands  of  a  purchaser, 
although  be  had  no  knowledge  of  the  fraud." 

Bltfht  to  take  np  ticket.  Where  a  ticket,  by  its 
terms  nontransferable,  is  presented  by  one  other 
than  the  or^nal  purchaser,  the  conductor  may,  in 
accordance  with  the  provisions  of  the  ticket,  take 
up  the  ticket  and  demand  full  fare,"  and  the  holdn- 
is  not  entitled  to  demand  the  return  of  the  dis- 
honored ticket  as  a  condition  precedent  to  payment 
of  fare,"  even  though  it  is  wrongfully  tucen  up, 
if  it  is  a  ticket  on  which  the  passenger  is  not  en- 
titled to  ride."   But  it  has  been  held  that  the  car- 


80.  ChlcaRro.  etc.,  R.  Co.  v.  Pen- 
dersaat,  75  ill.  A.  13S. 

ai.  Baltimore,  etc.,  R.  Co.  v. 
Evans.  169  Ind.  410,  82  NE  77J;  Great 
Northern  R.  Co.  v.  Harrison,  10  Bxch. 
376.  166  Reprint  489. 

[a]  Oontraot  Umltatioii*.^That 
part  of  a  ticket  provldlnfr  that  Its 
use  Is  limited  to  the  purcnaser  and 
the  dependent  members  of  his 
famlljr,  and  that  a  transfer  will  In- 
volve Its  forfeiture,  constitutes  a 
contract  between  the  purchaser  and 
the  carrier,  by  the  limitations  of 
which  he  binds  himself  by  accepting 
the  ticket.  Baltimore,  etc ,  R.  Co. 
V.  Evans.  169  Ind.  410.  82  NE  778. 

[b]  Vbare  a  otnuantetloii  tlokvt 
WM  MsnM  to  It  uewapapw  for  cer- 
tain reporters,  and  was  not  transfer- 
able, and  a  reporter  on  tbe  same 
paper,  not  of  those  named,  was  per- 
mitted to  ride  on  It,  the  auestion 
whether  he  was  a  passenger  or  a 
trespasser  was  left  to  tne  Jury. 
Great  Northern  R.  Co.  v.  Harrison, 
10  Exch.  376,  156  Reprint  489. 

as.  Chicago,  etc.,  R.  Co.  v.  Chis- 
holm.  79  111.  584. 

33.  Chicago,  etc.,  R.  Oo.  v.  Cbfs- 
holm,  79  111.  584. 

84.  See  generally  Injunctions  [22 
Cyc  7241. 

as.  IT.  S.~-Ponnsylvanla  Co.  v. 
Bay.  150  Fed.  770;  Louisville,  etc., 
R.  Co,  V.  Bltterman.  144  Fed.  34,  75 
CCA  192  [rev  128  Fed.  176.  and  aft 
207  U.  S.  205.  28  SCt  91,  52  L.  ed. 
171,  12  AnnCas  693]:  Illinois  Cent. 
R,  Co.  V.  Caffrey,  128  Fed.  770;  Dela- 
ware, etc.,  R.  Co.  v.  Frank,  110  Fed. 
689. 

Mo. — Schubach  v.  McDonald.  179 
Mo.  163,  78  SW  1020,  101  AmSR  462, 
66  liRA  136. 

N.  Y. — Long  Island  R.  Co.  v. 
Lanfce.  136  NYS  188.  But  see  New 
York  Cent,  etc.,  R.  Co.  v.  Reeves, 
41  Miac  490,  85  NYS  28  (where  It 
was  held  that  the  purchaser  of  a 
ticket  nontransferable  on  Its  face  has 
a  property  Interest  therein  which  he 
nan  sell,  and  while  the  railroad  com- 
pany may  lawfully  refuse  tfi  trans- 

f>ort  the  transferee  on  the  ticket.  It 
8  not  entitled  to  an  Injunction  to 
prevent  a  ticket  broker  from  buying 
and  selling  the  ticket). 


Oh. — ^Klnner  v.  Lake  Shore,  etc.i 
R.  Co.,  69  Oh.  St.  S39,  69  NE  614. 

Tex. — Lytle  v.  Galveston,  etc.,  R. 
Co..  (Civ.  A.)  100  SW  199.  < 

[a]  lUiistvatlon* — ^Where  a  rail- 
road company  sold  tickets  with 
coupons  to  persons  desiring  to  at- 
tend a  convention,  the  tickets  being 
nontransferable,  and  the  purchasers 
being  required  to  show  their  Identity 
on  returning,  and  the  contract  was 
based  on  a  substantial  reduction  In 
the  fare,  the  company  was  entitled 
to  an  injunction  against  persons  ac- 
quiring the  return  portions  of  such 
tickets  from  the  original  purchasers 
and  selling  them  to  others  in  viola- 
tion of  the  terms  of  the  contract. 
Klnner  v.  Lake  Shore,  etc.,  R.  Co., 
69  Oh.  St.  339,  69  NE  614. 

SB.  Schubach  v.  McDonald,  179 
Mo.  163,  78  SW  1020,  101  AmSR  452, 
65  LRA  136  [app  dism  196  U.  S.  644 
mem.  25  SCt  797  mem,  49  L.  ed.  632 
mem] ;  Levinson  v.  Texas,  etc.,  R. 
Co.,  17  Tex.  Civ.  A.  617,  43  SW  901; 
Moore  v.  Ohio  River  R.  Co.,  41  W. 
Va.  160.  23  SR  539. 

27.  Baltimore,  etc,  R,  Co.  v. 
Evans,  169  Ind.  410,  82  NE  778; 
F'roidenrlch  v.  Baltimore,  etc.,  R,  Co., 
53  Md.  201;  Enstman  v.  Maine  Cent. 
H.  Co..  70  N.  H.  240,  46  A  54;  Colton 
V.  Delaware,  etc.,  R.  Co..  80  N.  J-  L. 
592,  77  A  1020;  Harris  v.  Delaware, 
etc.,  R.  Co.,  77  N.  J.  L.  278.  72  A  60. 

[T]  Illustratloii.^ — Where  a  com- 
miitatfon  ticket  which  had  been  Is- 
sued on  special  terms  and  stlpula- 
ttoiin  providing  that,  if  found  In  the 
hands  of  anyone  but  the  party  In 
whone  name  It  was  Issued,  ft  should 
be  forfeited  and  taken  up.  If  the 
ticket  had  been  used  by  another  with 
the  owner's  connivance.  It  was 
proper  for  the  railroad  company  to 
t  ke  It  up  even  from  the  one  to 
whom  it  was  issued.  Preldenrich  v. 
Baltimore,  etc.,  R.  Co.,  63  Md.  201. 

[b]  Tlie  phTM*  "person  to  wbom 
it  la  Issued,''  as  used  In  a  commuta- 
tion ticket  containing  a  stipulation 
that,  if  it  should  be  offered  by  any 
other  person  than  the  person  to 
whom  It  is  issued.  It  would  be  for- 
feilecl  and  taken  up  by  the  conductor. 
Is  synonymous  with  "person  namod 
on   its  lace."     Colton  v.  Delaware. 


etc.,  R.  Co..  80  N.  J.  L.  B92.  6>4,  77 
A  1020. 

[c]     Stipulation    liald  valid. — A 

stipulation  In  a  ticket  that  it  Is  not 
transferable,  and  that.  If  it  Is  ofFered 
by  any  other  person  than  the  one  to 
whom  It  was  Issued,  it  shall  be  for- 
feited. Is  valid.  Elastman  v.  Maine 
Cent.  R.  Co.,  70  N.  H.  240,  46  A  64- 
Harris  v.  Delaware,  etc.,  R.  Co.,  77 
N.  J.  L.  278,  72  A  50. 

28.  Mueller  v.  Chicago,  etc..  R. 
Co..  76  Minn.  109,  77  NW  566:  Harris 
V.  Delaware,  etc..  R.  Co.,  77  N.  J.  L. 
278,  72  A  60. 

[a]  ninstrationf— Where  one 
bought  a  mileage  ticket  with  the 
funds  of  a  scalper,  and.  after  using 
a  part  of  It,  deposited  it  as  owner 
with  the  scalper  as  security  for  the 
balance  owing  him  on  the  ticket,  ajid 
did  not  authorise  the  scalper  to  per- 
mit others  to  ride  on  It,  the  ticket  is 
not  forfeited  in  the  hands  of  the 
owner  by  the  acts  of  the  scalper  In 
allowing  a  third  person  to  ride  on  It. 
Mueller  v.  Chicago,  etc.  R.  Co.,  7& 
Minn.  109,  77  NW  566. 

99.  Harris  v.  Delaware,  etc.,  R. 
Co.,  77  N.  J.  L.  278,  72  A  50. 

30.  Schubach  v.  McDonald,  17» 
Mo.  163.  78  SW  1020,  101  AmSR  462. 
65  LRA  136  [app  dism  196  U.  S. 
G44  mem,  25  SCt  797  mem,  49  L.  ed. 
632  mcml. 

31.  Schubach  v.  McDonald,  179 
Mo.  163,  78  SW  1020.  101  AmSR  462. 
65  LRA  196  [app  dlsm  1S«  U.  S.  f44. 
mem,  26  SCt  797  mem.  49  L.  ed.  912 
mem]. 

39.    Southern  R.  Co.  v.  Campbell, 

239  U.  S.  99,  36  SCt  33,  60  L.  ed.  1€S 
caff  94  S.  C.  95.  77  SE  745]. 

33.  Watson  v.  New  York,  etc.,  R. 
Co..  24  Bflsc.  628.  64  NYS  201. 

34.  Frank  v.  Ingalls,  41  Oh.  St. 
660. 

35.  Freidenrlch  v.  Baltimore,  etc., 
R.  Co..  53  Md.  201:  Rahilly  v.  St. 
Paul.  etc..  R.  Co.,  66  Minn.  163.  68 
NW  863:  Colton  v.  Delaware,  etc,  R. 
Co.,  80  N.  J.  L.  S92.  77  A  10X0:  Harris 
T.  Delaware,  etc..  R.  Co.,  77  N.  J.  L. 
378.  72  A  EO. 

86.  Rahilly  v.  St.  Paul.  etc..  JEL 
Co..  66  Minn.  IBS,  6S  NW  868. 

87.  Rahilly  v.  St.  Paul,  etc.,  R. 
Co..  66  Minn.  l&S.  68  NW  SS3. 


For  later 


deTslopnent*  and  abaag^s  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  namber. 
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rier  cannot  confiscate  a  mileage  ticket  purchased  by 
a  broker  in  a  fictitious  name  without  offering  to 
return  the  money  paid.^  The  right  to  take  up  a 
ticket  is  not  limited  to  the  occasion  when  presented 
by  a  third  pei'son,  but  it  may  be  taken  up  when 
subsequently  presented  by  the  rightful  holder.'* 
But  a  condition  that,  if  the  purchaser  fails  to  com- 
ply with  the  terms  of  the  ticket,  the  company  may 
"refuse  to  accept"  it  docs  not  give  the  conductor 
the  right  to  take  it  up  when  found  in  the  bands  of 
a  third  person,  but  merely  fhe  right  to  refuse  to 
honor  itr 

WaiTei.  A  carrier  does  not  waive  its  right  to 
forfeit  a  ticket  because  of  a  previous  improper  use, 
by  subsequently  honoring  the  ticket,  unless  in  so 
doing  it  has  knowledge  or  notice  of  the  forfeiture.*^ 

Where  tlie  carrier  wrongfnlly  forfeits  a  ticket, 
it  will  be  liable  to  the  owner  thereof  for  damages.*' 

[$  1128]  8.  Exhibition  and  Snrrender  of  Tickets — 
ft.  Di  General.*'  A  carrier  may  make  regalations 
reqniring  passengers  to  exhibit  and  snrrender  their 

38.  Morton  v.  liake  Erie,  etc.,  K. 
Co..  S  OhS&CP  680,  7  OhNP  605. 

39.  Trupm  V.  New  Jersey  Cent.  R. 
Co..  87  N.  J.  L.  9,  93  A  SS:  Harris  v. 
Delaware,  etc.,  B.  Co.,  77  N.  J.  L..  278. 
72  A  50. 

40.  Post  T.  Chicago,  etc.,  R.  Co., 
14  Nebr.  110,  IS  NW  X»,  46  AmR 

100. 

41.  Baltimore,     etc.,    R.    Co.  v. 
Evans.  169  Ind.  410,  82  NB  773, 

43.  Chlcaso.  etc.,  R.  Co.  v.  Pui- 
der^t.  75  111.  A.  133;  Smltb  t. 
Southern  R.  Co.,  S8  S.  C.  »1.  71  8E 
47. 

[a]  ninstntloa. — ^Where  a  rail- 
road company  has  no  rl^ht  to  for- 
feit a  passenger's  mileage  book  taken 
up  and  retained  by  a  conductor,  the 
passenger  can  recover  the  value  of 
the  book,  with  Interest  from  the  date 
of  the  taking.  Smith  v.  Southern  R. 
Co.,  88  S.  C.  641,  71  SE  47. 

[b]  Ticket  in  Hnuned  luune. — 
Where  the  agent  assents  to  the  Is- 
Buanco  of  a  mileage  book  In  an  as- 
sumed name,  the  carrier  will  be 
liable  for  the  act  of  Its  conductor  In 
taking  up  the  book  as  forelted  when 
It  fa  presented  by  the  purchaser. 
Chicago,  etc.,  R.  Co.  t.  Pendergast, 
75  111.  A.  183.  See  generally  supra 
g  1124, 

43.  BjeotloB  for  xsfonl  to 
UUt  or  wcatmuamt  tlokst  ■«•  infra 

S  1172. 

44.  Conn. — Havens    v.  Hartford, 
etc.,  R.  Co..  28  Conn.  G9. 

Ga. — Harp  v.  Southern  R.  Co..  119 
Ga.  927.  47  SE  206,  100  AmSR  212. 

Md. — Baltimore,  etc.,  R.  Co.  v. 
Blocher,  27  Md.  277. 

Mass. — Loring  V.  Aborn,  4  Cush. 
608. 

Mich. — Van  Dusen  v.  Canada 
Grand  Trunk  R.  Co..  97  Mich.  439.  66 
NW  848,  37  AmSR  364;  Frederick  v. 
Marquette,  etc»  R.  Co.,  37  Mich.  342, 
2G  AmR  531. 

N.  J. — State  V.  Campbell.  32  N.  J. 
L.  309;  Durand  v.  Newark,  etc.,  St. 
R  Co..  H  N.  J.  L.  J.  370. 

N.  Y.— Hlbbard  v.  New  Tork,  etc., 
R.  Co.,  15  N.  Y.  465;  Robinson  v. 
New  York,  etc,  R  Co.,  ICB  App.  !>!▼. 
429,  160  NYS  926;  Peo.  T.  Caryl,  8 
Park.  Cr.  326. 

Pa. — Ham  v.  Delaware,  etc..  Canal 
Co.,  142  Pa.  617,  21  A  1012;  Cresson 
V.  Philadelphia,  etc..  R.  Co.,  11 
Phlla.  697. 

Tenn. — Louisville,  etc.,  R,  Co.  v. 
Fleming.  14  Lea  128. 

Eng. — Butler  v.  Manchester,  etc., 
R,  Co.,  21  Q.  B.  D.  207;  Woodard  v. 
Eastern  Counties  R,  Co.,  7  Jur.  N.  S. 
971. 

[a]  Xeaaoaaltla  rnls. — A  rule  re- 
quiring the  production  of  a  ticket 
as  evidence  of  the  right  of  a  pas- 
senger Is  reasonable,  and  one  with 
which  the  traveling  public  Is 
familiar.  Van  Dusan  t.  Canada 
Grand  Trunk  R.  Co.,  97  Ml(^.  489, 
6<  HW  848,  37  AmSR  864. 


tickets  to  the  proper  train  officials  at  suitable  and 
reasonable  times;"  and  such  regulations  will  not  be 
condemned  unless  they  are  palpably  unjust  and 
oppressive.*'  Thus  a  passenger  may  lawfully  be 
required  to  produce  his  ticket  before  entering  the 
train,**  and  to  this  end  the  railroad  company  may 
require  passengers  to  enter  at  certain  doors,  pro- 
vided sufficient  facilities  arc  afforded,  and  may 
close  other  doors  to  prevent  entrance  therein  of 
passengers.*'  A  passenger  may  also  be  required 
to  exhibit  his  ticket  on  passing  through  the  car- 
rier's gates  for  the  purpose  of  taking  a  train,*"  and 
the  gateman  may,  in  the  exercise  of  his  judgment, 
refuse  to  allow  a  person  to  pass  through  the  gate 
on  a  defective  ticket.*'  The  passenger  may  also  be 
required  to  exhibit  his  ticket  whenever  reasonably 
requested  by  the  conductor,"  even  two  or  more 
times."  The  conductor  of  a  connecting  carrier  is 
not  authorized  to  agree  on  behalf  of  another  car- 
rier that  a  passenger  may  be  carried  by  the  latter 
without  exhibitii^  a  ticket."   Where  a  passenger 


[b}    ICtlsage  anfl  enAanir*  tlokets. 

—A  railroad  company  may  regulate 
special  tickets  by  reasonable  rules, 
and  a  passenger  having  a  mileage 
ticket  providing  for  exchange  tickets 
cannot  demand  a  passage  on  presen- 
tation of  the  mileage  ticket  book, 
unless  accompanied  with  the  ex- 
(Atange  ticket,  as  provided  by  the 
rule  under  which  the  mileage  ticket 
was  sold.  Robb  v.  Pittsburg,  etc., 
R.  Co.,  14  Pa.  Super.  282. 

45.  Vedder  v.  Fellows.  20  N.  Y. 
126. 

46.  St.  Louis,  etc.,  R.  Co.  v. 
Dyer,  115  Ark.  262,  170  SW  1013;  St. 
Louis  Southwestern  R.  Co.  v.  Ham- 
mett,  98  Ark.  418,  136  SW  191; 
Illinois  Cent.  R.  Co.  v.  Louthan,  80 
111.  A.  679:  Chicago,  etc..  R.  Co.  v. 
Boger,  1  111.  A.  473;  Pittsburgh,  etc., 
R.  Co.  V.  Vandyne.  57  Ind.  576,  26 
AmR  68;  Louisville,  etc.,  R.  Co.  v. 
Fleming,  14  Lea  (Tenn.)  128. 

47.  St.  Louis,  etc.,  R.  Co.  v.  Dyer, 
115  Ark.  262.  170  SW  1013. 

48.  Watkins  v.  Pennsylvania  R. 
Co.,  21  D.  C.  1;  Northern  Cent.  R.  Co. 
V.  O'Conner.  7G  Md.  207,  24  A  449, 
86  AmSR  422,  16  LRA  499  and  note: 
Dlckerman  v.  St.  Paul  Union  Depot 
Co..  44  Minn.  433.  46  NW  907. 

40.  Northern  Cent  R.  Co.  v.  O'Con- 
ner, 78  Md.  207,  24  A  449,  35  AmSR 
422,  16  LRA  449. 

50.  Union  Tract.  Co.  v.  Vestal, 
(Ind.)  110  NE  211;  Rogers  v,  At- 
lantic City  R.  Co.,  67  N.  J.  L.  703. 
34  A  11;  Hibbai-d  v.  New  York,  etc., 
R.  Co.,  15  N.  Y.  466;  Robinson  v. 
New  York,  etc.,  R.  Co.,  166  App.  Dlv. 
429.  150  NYS  &2B. 

[aj  Beason  for  nUe^— "II  Is  quite 
evident  that  It  would  be  entirely 
impracticable  for  a  conductor  on  a 
train  to  take  the  word  of  every  pas- 
senger that  his  fare  had  been  paid 
without  the  production  of  some  evi- 
dence of  that  fact.  It  seems  to  me 
that  before  a  passenger  can  estab- 
lish the  existence  of  a  contract  he 
must  produce  to  the  conductor  of  the 
train  some  evidence  that  such  a  con- 
tract actually  existed."  Robinson  v. 
New  York,  etc.,  R.  Co.,  166  App.  Div. 
429.  437.  160  NYS  925. 

[b]  B«Honable  xnle. — (1)  "It  is 
not  all  an  unreasonable  regulation 
that  a  passenger  on  a  train  should 
be  required  to  exhibit  to  the  con- 
ductor some  evidence  that  the  fare 
has  been  paid."  Robinson  v.  New 
York.  etc..  R.  Co.,  165  App.  Div.  429. 
437,  150  NYS  925.  (2)  A  rule  of  an 
Interurban  railroad  company,  requir- 
ing passengers  to  present  tickets  on 
request  or  pay  legal  fare,  is  reason- 
able. Union  Tract.  Co.  v.  Vestal, 
(Ind.)  110  NH  211. 

Bl.  Hlbbard  v.  New  York,  etc.,  R 
Co..  15  N.  Y.  456. 

[a]  Boason  for  rnle.^ — "The  rail- 
road ticket  Is  a  small  slip  of  paper 
or  pasteboard,  which  may  be  con- 


veniently carried  about  the  person; 
and  it  involves  no  concelvatile 
trouble  for  the  passenger,  when 
called  upon  at  his  seat  by  the  con- 
ductor, to  exhibit  It  to  him,  Then  no 
one  can  question  but  that  this  or 
some  similar  arrangement  la  abso- 
lutely necessary  for  the  company, 
unless  they  are  willing  to  transport 
passengers  free.  A  train  of  railroad 
cars  frequently  contains  several  hun- 
dred passengers,  a  portion  of  them 
constantly  changing  as  the  train 
passes  stations  where  persons  are  re- 
ceived and  discharged.  The  tickets, 
which  are  given  as  evidence  of  the 
payment  of  fare,  are  of  as  many 
different  kinds  as  there  are  stopping 
places  on  the  road; 'each  being  for 
the  distance  or  to  the  place  for 
which  the  passenger  has  paid  his 
fare.  The  conductor  must  neces- 
sarily be'  a  stranger  to  all  or  a  large 
portion  of  his  passengers.  Unless  he 
IS  allowed  a  sight  of  these  evidences 
of  the  payment  of  fare,  whenever  he 
may  require  it,  be  is  exposed  to  the 
chance  of  carrying  the  holder  of 
them  beyond  the  place  to  which  he  is 
paid,  or  of  carrying  persons  who  have 
not  paid  at  all.  If  the  conductor  Is 
not  allowed  to  ascertain  whether  a 
passenger  who  has  obtained  a  ticket 
stni  keeps  it,  there  Is  nothing  to 
prevent  Its  being  given  to  another 
passenger  who  has  not  procured  one, 
and  thus  serving  as  a  pas.^port  for 
several  passengers.  But  It  is  argued 
that  if  the  ticket  has  been  once 
shown  to  a  conductor,  the  passenger 
cannot  reasonably  be  required  to  ex- 
hibit it  a  second  time.  If  the  duty 
of  showing  It  was  at  all  dttllcult  or 
arduous,  it  might  be  a  question 
whether  the  company  would  not  be 
bound  to  devise  some  easier  arrange- 
ment; or,  if  It  was  possible  that  the 
memory  and  other  faculties  of  per- 
sons employed  as  conductors  could 
be  so  cultivated  that  they  could 
know  and  remember  the  persons  of 
several  hundred  people,  upon  seeing 
them  for  the  first  time,  and  could, 
moreover,  retain  the  recollection  of 
the  terms  of  the  several  tickets  held 
by  them  upon  their  being  once  shown. 
It  might  be  considered  unreasonable 
to  require  a  second  exhibition  of  a 
ticket  in  any  case.  As  this  degree  of 
perfection  is  unattainable  in  the 
present  condition  of  mankind.  I  am 
of  opinion  that  it  was  lawful,  for 
this  railroad  company,  to  require 
that  persons  engaging  passage  In  its 
cars  should  show  their  tickets  when- 
ever required  by  the  company's  serv- 
ants intrusted  with  that  duty,  upon 
pain  of  being  left  to  travel  the  re- 
maining distance  in  some  other  way 
In  case  of  refusal."  Hlbbard  v.  New 
York,  etc.  R.  Co.,  16  N.  Y.  455,  468. 

53.  Robinson  v.  New  York,  etc^ 
K.  Co.,  185  App.  Bl«r.  429,  lU  NYP 
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with  a  ticket  to  a  flag  station  has  been  overlooked 
by  the  condnctor,  it  is  hia  duty  to  call  the  con- 
ductor's attention  to  the  fact,  and  surrender  his 
ticket,  in  order  that  the  conductor  may  know  the 
passenger's  destination,  and  have  the  train  stopped 
for  him  to  alight." 

VAgkt  to  seat  as  condition  precedent.  A  carrier 
may  require  a  passenger  to  surrender  his  ticket 
after  securing  a  scat  in  the  car  or  other  vehicle 
used  for  transportation." 

1129]  b.  Bight  to  Token  in  Exchange.  It  is 
not  unreasonable  to  require  a  passenger  to  render 
up  his  ticket  at  any  time  in  the  course  of  his 
journey,  provided  a  conductor's  check  is  ^ven  him 
in  exehangc.'^  And  he  may  in  like  manner  be  re- 
quired to  deliver  it  up  without  receiving  such  a 
cheek,  provided  the  next  station  at  which  the  train 
stops  is  his  point  of  destination. But  he  should 
not  be  required  to  part  with  his  ticket  without 
receiving  a  check  or  other  adequate  token  of  pay- 
ment of  fare,  at  a  considerable  distance  from  his 
point  of  destination,  when  there  are  intervening 
stations  at  which  the  train  stops.'^^  It  is  incumbent 
on  the  conductor  to  exercise  care  in  seeing  that, 
after  he  has  taken  the  passenger's  ticket,  the  lat- 
ter is  provided  with  a  check  or  other  evidence  of 
hia  right  of  continuing  his  jonmey."*  Where  it  is 
neeraaary  for  the  passenger  to  change,  tor  the  per- 
formance of  the  road's  contract,  it  is  necessary 
that  the  conductor,  after  takii^  up  the  passenger's 
ticket,  should  return  it  to  him  before  reaching  the 
changing  point,  or  in  place  thereof,  should  give  him 
something  that  the  new  conductor  will  accept  for 
passage  to  his  destination,"*  Where  a  passenger's 
ticket  has  beep  taken  from  him,  and  not  returned, 
he  may  bny  another  ticket  and  sue  the  carrier  for 
its  price." 

[$  11301  c.  Holder  of  Oommntation  Ticket."^  A 
person  traveling  on  a  commutation  ticket  must  pro- 
duce the  same  when  required  by  the  conductor, 


although  known  by  the  latter  to  be  the  holder  of 
such  a  ticket,"*  and  if  he  fails  or  refuses  so  to  do, 
he  may  be  required  to  pay  the  ordinary  fare,  or 
be  ejected."* 

Surrender  on  last  trip.  A  r^ulation  that 
monthly  commutation  tickets  shall  be  surrendered 
by  the  holders  to  the  conductor  on  the  last  trip 
taken  during  the  periods  for  which  they  are  issued 
is  reasonable." 

U31]  d.  Coupon  Tickets;  Detachment  of 
Coupons.  A  rule  of  'the  carrier,^  or  a  stipulation 
in  a  ticket  wliich  consists  of  two  or  more  coupons 
or  parts,  to  be  separated  by  successive  conductors, 
that  each  successive  portion  shall  be  invalid  if 
detached,  is  reasonable  and  valid,  and  in  such  a 
case  tender  of  a  detached  coupon  is  ordinarily  not 
sufficient  to  entitle  the  passei^r  to  transporta- 
tion,"^ the  intention  being  that  the  whole  of  the 
ticket,  or  the  remaining  portion  of  it,  shall  be  pre- 
sented to  the  conductor  who  shall  detach  therenom 
the  portion  entitling  the  passenger  to  transporta- 
tion over  that  part  of  the  entire  route  which  is 
under  the  control  of  such  conductor;  and  if,  while 
the  passenger  is  detaching  a  ooux>on,  the  conductor 
calls  the  passenger's  attention  to  the  fact  that  it 
is  the  conductor's  duty  to  detach  it,  he  should 
desist  and  hand  the  ticket  and  coupons  to  the  con- 
ductor, and  it  will  then  be  the  duty  of  the  latter, 
if  he  saw  the  coupons  detached,  or  can  readily 
ascertain  that  they  have  been  detached  from  the 
ticket,  to  accept  them,  but  the  conductor  will  Ziot 
be  bound  to  receive  the  detached  coupons  without 
seeing  the  ticket."  Bnt  such  a  stipulation  should 
not  be  insisted  on  where  the  detachment  is  made 
without  the  fault  of  the  passenger;"  and  a  practice 
of  accepting  detached  coupons  may  constitute  a 
waivei*  of  the  stipulation." 

[$  1132]  e.  Where  Ticket  U  Lost.  The  rule  re- 
qnirii^  the  exhibition  of  a  ticket  applies,  even 
though  the  passei^r  had  a  ticket  but  has  lost  it 


63.  Georgia  Cent.  B.  Co.  v,  Dor- 
S«y,  106  Ga.  826,  827.  32  SE  873. 

"We  think  it  is  the  duty  of  the 
conductor  of  a  passenger  train,  when 
the  company  has  sold  tickets  to  paa- 
sengers,  to  go  through  the  train  and 
ascertain  the  stations  at  which  the 
passengers  wish  to  allf^ht,  but  we 
also  think  that  In  a  case  like  the 
present  there  is  a  corresponding  duty 
upon  the  part  of  a  passenger,  when 
he  sees  that  the  conductor  has  failed 
to  call  for  and  take  up  his  ticket 
and  fs  Ignorant  of  his  presence  on 
the  train  and  of  his  destination,  to 
notify  the  conductor  "of  his  presence 
and  of  his  destination,  especially 
where  the  ride  Is  a  short  one  and  the 
passenger  knows  that  the  train  will 
not  stop  at  his  station  unless  the 
conductor  has  notice  that  there  la 
On  board  a  passenger  for  that  sta- 
tion." Georgia  Cent.  R.  Co.  v.  Dor- 
se y,  aujira. 

54.  Illinois  Cent.  R.  Co.  v.  Lou- 
than.  80  III.  A.  579. 

Duty  to  fuxnlflli  seat  as  eondition 
to  siirrendcr  of  tloket  see  infra  S 
1236. 

C6.  Northern  R.  Co.  v.  Page,  22 
Barb.   (N.  Y.)  130. 

Se,  Illinois  Cent.  R.  Co.  v,  Whltte- 
more,  43  111.  420,  92  AmD  138. 

57.  State  v.  Thompson,  20  N.  H. 
250. 

SB.  Sloanc  v.  Southern  California 
R.  Co.,  Ill  Cal.  668,  44  P  320,  32  LRA 
19S. 

69.  Sawyer  v,  Norfolk  Southern 
R.  Co.,  171  N.  C-  l».  88  SE  166. 

60.  Stewart  v.  BaltlmorCt  etc.,  R. 
Co..  88  NYS  377. 

61.  iMum  of  oopuiivtatlon  titikst 
see  Infra  f  1132. 

63.    Ripley  v.  New  Jersey.  R.  etc.. 


J.  It.  3SS;  Crawford  v. 
etc..  R.  Co..  26  Oh.  St. 


Co..  31  N. 
Cincinnati, 
680. 

63.  Downs  v.  New  York,  etc..  R. 
Co..  36  Conn.  287,  4  AmR  77. 

BJectlon  for  foUoze  or  refusal  to 
pay  fare  or  prodnoa  ticket  see  gen- 
erally infra  f  1172. 

6*.  Rogers  v.  Atlantic  City  R. 
Co..  67  N.  J.  L.  703.  34  A  11;  Bennett 
V.  Railroad  Co.,  7  Phila.  (Pa.)  11. 

66.  De  Liucas  V.  New  Orleans,  etc., 
R.  Co..  38  1^.  Ann.  930;  United  R., 
etc..  Co.  V.  Hardesty.  94  Md.  661,  61 
A  406.  57  LRA  275. 

66.  Boston,  etc..  R.  Co,  v.  Chip- 
man.  146  Mass.  107,  14  NB  940.  4 
AmSR  293;  Walker  v.  Dry  Dock.  etc.. 
R.  Co..  33  HowPr  (N.  Y.)  327;  Hous- 
ton, etc.,  R,  Co.  V.  Pord,  63  Tex.  364; 
Missouri,  etc.,  R.  Co.  v.  Luster,  (Tex, 
Civ.  A.)_162  SW  11;  Norfolk,  etc..  R. 
Co.  V.  Wysor.  82  Va.  260. 

67.  Louisville,  etc.,  R.  Co.  v. 
Harris,  9  Lea  (Tenn.)  180,  42  AmR 
668. 

68.  Fairfield  v.  Louisville,  etc.. 
R.  Co.,  94  Miss.  887.  48  S  613.  136 
AmSR  611,  19  AnnCas  456  and  note; 
Wightman  v.  Chicago,  etc.,  R.  Co., 
73  Wis.  169.  40  NW  G89,  9  AmSR 
778,  2  LRA  185. 

[a  ]  Aooldentol  detaoluneat. — ( 1 ) 
A  condition,  "Void  If  detached,"  etc.. 
In  railroad  coupon  tickets,  must 
reasonably  be  construed  to  avoid  In- 
justice to  either  party,  and  the  holder 
cannot  be  dented  passage  merely  be- 
cause the  ticket  had  been  Inadvert- 
ently  detached.  If  both  book  and 
ticket  are  presented,  and  It  can  be 
seen  by  Inspection  that  thev  corre- 
spond. Fairfield  v.  Louisville,  etc., 
R.  Co.,  94  Miss.  887,  48  S  fil3.  136 
AmSR  611.  19  AnnCos  456  and  note. 


(2)  A  round  trip  railroad  ticket  punc- 
tured for  separation  into  two  parts 
and  having  on  the  "going"  part  the 
words  "not  good  for  passage."  and 
on  a  line  therewith  on  the  "return- 
ing" part  the  words  "if  detached." 
\»  nevertheless  good  for  passage 
where  the  parts  have  become  sepa- 
rated by  accident,  If  both  parts  are 
in  good  faith  presented  to  the  con- 
ductor on  the  outward  trip.  The 
words  were  regarded  by  the  court  as 
not  having  the  etCect  of  a  stipulation 
that  the  ticket  should  be  deemed 
forfeited  If  such  parte  should  be 
separated  by  any  person  other  than 
the  conductor,  but  as  having  been  so 
placed  on  the  ticket  to  prevent  Im- 
position by  a  separation  of  the  parts 
and  the  use  of  each  as  a  single  trip 
ticket.  Such  being  the  case  the  pres- 
entation of  the  two  parts  to  the 
conductor  under  the  circumstances 
found  was  the  same  in  legal  effect 
as  though  the  parts  had  not  been 
detached  when  bo  presented.  Wight- 
man  V.  Chicago,  etc..  R.  Co..  78  Wis. 
169.  40  NW  689.  9  AmSR  778.  2  LRA 
186. 

69.  Pennsylvania  Co.  v.  Bray,  12S 
Ind.  229,  25  NE  439;  Thompson  v. 
Truesdale,  61  Minn,  129,  63  NW  35&, 
62  AmSR  679. 

70.  Ga.— Harp  v.  Southern  R.  Co.. 
119  Ga.  927,  47^  SB  2C6,  100  AmSR 
212. 

111. — Pittsburgh,  etc,  R.  Co.  v. 
Daniels,  90  III.  A.  164. 

Ky. — Nutter  v.  Southern  R.  Co., 
78  SW  470,  25  KyL  1700. 

Oh. — Crawford  v.  Cincinnati,  etc., 
R.  Co.,  26  Oh.  St.  580. 

Tenn. — Louisville,  etc.,  R,  Co,  v, 
Fleming,  14  Lea  128. 

Tex.— tQiilf,  etc.  R.  Co,  v.  HcCor- 


For  later  oasss,  OaTelopnuaLts  and  eltonffss  In  the  law  see  cumalatlvs  Annotations,  same  title,  pose  and  note  nnnbcr. 
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and  there  is  no  distinction  in  the  rights  of  the 
passenger  whether  he  loses  or  mislays  his  ticket 
before  boarding  the  train  or  subsequently or 
whether  he  exhibited  his  ticket  to  an  employee  sta- 
tioned at  the  door  of  the  car  for  such  purpose.^ 
Where  a  commntation  ticket  is  purchased  at  a  price 
less  than  regular  fare,  and  contains  a  condition 
requiring  it  to  be  presented  by  the  holder  to  the 
eonduetor  on  each  trip,  presentation  \s  a  condition 
precedent  to  the  right  of  the  purchaser  to  be  trans- 
ported on  it,  and  the  rule  is  not  changed  by  the 
fact  of  the  loss  of  the  ticket.^" 

[%  1133]  9.  Bedemption  of  TTnnsed  Tfckat — a.  In 
Goierftl.   A  carrier,  having  sold  a  ticket,  may  treat 


the  purchase  price  as  having  been  irrevocably  paid, 
as  long  as  it  stands  ready  to  furnish  the  transpor- 
tation;" and,  in  the  absence  of  statute,  the  pur- 
chaser of  a  ticket  who  has  not  used  it  is  not,  as  a 
matter  of  law,  entitled  to  have  the  amount  paid 
therefor,  or  any  portion  of  it,  refunded  to  him,'* 
particularly  where  the  ticket  is  sold  at  a  special 
rate,  with  the  condition  that  the  company  shall  not 
be  required  to  refund  because  of  its  nonnser."  But 
under  some  statutes  carriers  of  passengers  are  re- 
quired to  redeem  unused  tickets  or  parts  of  tickets 
issued  by  them,''^  or  be  liable  to  a  prescribed  pen- 
alty, which  usually  consists  of  the  forfeiture  of  a 
specified  sum,  in  addition  to  the  amount  to  be  re- 


mlck.  46  Tex.  Civ.  A.  42B,  100  8W 
202;  Texas,  etc.,  R.  Co.  v.  Smith, 
(Civ.  84  SW  852. 

Vt.— Jerome  v.  Smith,  48  Vt.  S80, 
21  AmR  125. 

Bnr. — Butler  v.  Manchester,  etc., 
R.  Co..  21  Q.  B.  D.  ZOT. 

Ont. — Duke  v.  Great  Western  R. 
Co.,  14  U.  C.  Q.  B.  377. 

[a]  THe  faet  that  »  pHsswer^ 
Iwnmr*  was  olieoksd  on  a  tfcket 
which  the  passenger  afterward  lost 
will  not  entitle  him  to  transporta- 
tion without  payment  of  fare,  Texas, 
elc..^.  Co.  V.  Smith,  (Tex.  Civ.  A.) 
84  SW  8B2. 

71.  Harp  v.  Southern  R.  Co.,  119 
Ga.  827.  47  SB  206.  100  AmSR  212; 
Louisville,  etc,  R.  Co.  v.  Fleming, 
14  Lea,  (Tenn.)  128. 

7a.  Harp  v.  Southern  R.  Co.,  119 
Ga.  927,  47  SB  206.  100  AmSR  212: 
Louisville,  etc.,  R.  Co.  v.  Fleming,  l4 
Lea  (Tenn.)  128. 

[a]  BeasoB  for  ml*. — "The  fact 
that  one  actually  purchased  a  ticket, 
and  that  this  was  known  to  the 
a«ent  who  sold  it,  or  to  the  gate- 
keeper who  examined  it,  or  to  em- 
ploreea  on  the  trajn  who  saw  it, 
would  not  relieve  the  passenger  of 
the  obligation  to  surrender  it  to  the 
conductor.  Tickets  vary  in  their 
terms.  Some  are  good  only  on  cer- 
tain trains;  others  only  on  particular 
dates;  others  require  validation.  The 
mere  fact  that  the  plaintiff  has  a 
ticket  does  not.  therefore,  neoes- 
■arlly  establish  hla  rl^t  to  be  trans- 
ported on  a  given  train.  These  mat- 
ters must  be  passed  on  by  the  con- 
ductor, and  not  by  other  employees 
who  are  not  charged  with  this  duty 
by  the  company.  When  the  conduc- 
tor makes  his  demand,  he  Is  entitled 
to  have  the  ticket  siurrendered.  He 
can  not  be  required  to  hear  evidence 
or  Investi^te  the  bona  fldes  of  the 
passenger's  excuse  for  its  non-de- 
livery,  nor  to  wait  until  he  arrives  at 
the  next  station  and.  by  telegraphic 
correspondence  with  the  Helling 
agent,  undertake  to  verify  the  cor- 
rectness of  the  plaintiff's  statement, 
or  determine  the  character  and  va^ 
lidity  of  the  ticket  sold.  '  It  is  mani- 
fest that  such  course  would  neces- 
sarily give  rise  to  delay,  and  seri- 
ously Interfere  with  the  operation  of 
trains  and  the  rights  of  the  travel- 
ing public.  Had  the  plaintiff's  money 
blown  out  of  his  hand.  It  is  evident 
that  his  misfortune  would  have  to 
fall  upon  himself  and  not  upon  the 
company.  Such  loss  would  not  have 
prevented  hla  lawful  eviction.  The 
same  result  would  follow  where  the 
ticket  itself  was  lOBt;  for  It  might 
have  come  into  the  hands  of  another, 
and  the  company  might  thereby  have 
been  compelled  to  carry  two  passen- 
gers for  one  fare.  Besides,  any  rule 
allowing  an  excuse  as  a  substitute 
for  a  ticket  would  give  rise  to  so 
much  uncertainty  and  so  many  possi- 
bilities of  fraud  that  the  courts  have 
uniformly  held  that  the  failure  to 
pay  the  fare  or  produce  the  ticket 
warrants  an  evletton."  Harp  v. 
Southern  R.  Co.,  119  Ga.  927,  929,  47 
SE  206.  lOO  AmSR  212. 

7S.  Southern  R.  Co.  v.  De  Saus- 
sure,  116  Ga.  63.  42  SE  479;  Rogers 
V.  Atlantic  City  R.  Co..  67  N.  JT  I*. 
70S,  84  A  11. 


[al    Conductor  need  not  Investi. 

gate. — If  the  holder  of  a  commuta- 
tion ticket  has  lost  it,  so  as  to  be 
unable  to  comply  with  the  provis- 
ion as  to  presentation,  the  conduc- 
tor is  not  bound  to  investigate  the 
passenger's  statement  as  to  the  cause 
of  nonproductlon,  but  may  demand 
the  regular  fare.  Rogers  v.  Atlantic 
City  R.  Co.,  67  N.  J.  L.  703,  34  A  11. 

Bshlblttoa  of  oonunntatlon  tlokets 
generally  see  supra  S  1130. 

74.  Salomon  v.  New  York  Cent, 
etc.,  R.  Co.,  165  App,  DIv.  36,  160 
NYS  282. 

75.  Sldman  v.  Richmond,  etc.,  R 
Co.,  3  Int.  Com.  Commn.  B12;  Tre- 
zona  V.  Chicago  Great  Western  R. 
Co.,  107  Iowa  22.  77  NW  486,  43  LRA 
136;  Salomon  v.  New  York  Cent.,  etc., 
R.  Co..  166  App.  Div.  SB,  160  NYS  282. 

[a]  Ttme  of  pnrohase, — Where  a 
quarterly  commutation  ticket  Is  pur- 
(»iased  thirteen  days  after  the 
quarter  begins,  the  carrier  is  not  re- 
quired to  refund  any  portion  of  the 
purchase  price.  Sldman  v.  Rich- 
mond, etc.,  R.  Co..  8  Int.  Com. 
Commn.  512. 

[b]  nie  traasferea  of  a  noaaaaln- 
able  railroad  tlokot  may  not,  under 
the  Personal  Property  Law  t  41,  and 
the  Penal  Law  g  1662.  require  the 
railroad  company  to  redeem  it.  Salo- 
mon v.  New  York  Cent.,  etc.,  R.  Co., 
166  App.  Dlv.  36,  150  NYS  282. 

7&  Southern  R.  Co.  v.  De  Saus- 
sure,  116  Ga.  63.  42  SE  479. 

[a]  liost  ,  tleksb— Where  the 
owner  of  a  commutation  ticket,  pur- 
chased below  the  regular  rate  on 
condition  that  no  rebate  would  be  al- 
lowed on  account  of  its  nonuse.  loses 
the  ticket,  he  ts  not  entitled  to  have 
the  amount  paid  by  him  for  the 
ticket  refunded,  or  to  recover  dam- 
ages against  the  company  for  fail* 
ure  to  transport  him  without  paying 
fare.  Southern  R.  Co.  v.  Be  Saus- 
sure.  lis  Oa.  63,  42  SB  479. 

fb]  Oaanot  require  dnpUeats^ 
Where  a  passenger  obtains  a  commu- 
tation ticket,  with  the  condition  that 
the  railroad  company  shall  not  be 
required  to  refund  because  of  its 
nonuser,  and  he  loses  the  ticket,  he 
cannot  compel  the  railroad  company 
to  issue  a  duplicate.  Southern  R. 
CTo.  V.  De  Bausaure,  116  (3a.  68,  42 
SE  479. 

77.  111. — Burn  v.  Chicago,  etc.,  R. 
Co.,  16S  III.  A.  319. 

Iowa. — Cook  V.  Chicago,  etc..  R. 
Co..  136  Iowa  497,  113  NW  1079; 
Rohrlg  V.  Chicago,  etc.,  R.  Co.,  180 
Iowa  380,  106  NW  935;  Jolley  v. 
Chicago,  etc.,  R.  Co..  119  Iowa  4B1, 
93  NW  655. 

N.  Y. — Salomon  v.  New  York  Cent., 
etc.,  R.  Co..  166  App.  DIv.  36,  150 
NYS  282. 

Pa. — Arnold  v.  Pennsylvania  R.  Co., 
115  Pa.  135.  8  A  218,  2  AmSR  542; 
Smith  V.  Philadelphia,  etc.,  R.  Co.. 
11  Pa.  Co.  555. 

Tex. — Ft  Worth,  etc..  R.  Co.  v. 
Oushman,  92  Tex.  623,  60  SW  1009; 
Levlnson  v.  Texas,  etc.,  R.  Co.,  17 
Tex.  Civ.  A.  617,  43  SW  901.  But  see 
Texas,  etc.,  R.  Co.  v.  Mahaffey,  98 
Tex.  392,  84  SW  '646  (holding  L. 
[1893]  c  73,  as  far  as  it  provides 
a  penalty  for  failing  to  redeem  un- 
used portions  of  tickets,  unconstitu- 
tional). 


[a]  fltattrte   part  of  oontraet.. — 

The  statutory  obligation  to  redeem  a 
ticket  at  Its  full  price  If  sot  used  ' 
enters  Into  the  contract  of  carriage 
made  by  the  carrier  with  a  passen- 
ger. Burn  V.  Chicago,  etc.,  tt.  Co., 
163  111.  A.  319. 

[b]  Payment  of  dlfferenoe  be- 
between  fares  for  Alatanee  traveled 
and  pries  of  tloket^(l)  Under  a 
statute  requiring  a  carrier  to  redeem 
unused  ticdcets  by  paying  the  differ- 
ence between  the  regular  fare  for 
the  distance  traveled  and  the  amount 
paid  for  the  ticket,  a  passenger  whose 
trips  in  regular  fares  exceed  the  cost 
of  the  whole  ticket  can  recover 
nothing.  Smith  v.  Philadelphia,  etc., 
R.  Co..  11  Pa.  Co.  566.  (2)  Under  a 
statute  providing  that.  If  no  part  of 
a  railroad  passenger  ticket  is  used, 
the  holder  shall  be  entitled  to  re- 
ceive the  full  amount  paid  therefor, 
and  if  only  part  is  used,  he  shall 
be  entitled  to  the  remainder  of  the 

Erice  after  deducting  the  tariff  rate 
etween  the  points  for  which  part 
of  the  ticket  was  actually  used,  the 
words  "tariff  rate"  mean  the  regular 
rate,  which  Is  to  be  deducted  from 
the  price  of  an  excursion  ticket  sold 
at  reduced  rates  and  only  partially 
used.  Ft.  Worth,  etc.,  R.  Co.  v. 
Cushman,  92  Tex.  623.  50  SW  1009. 

[c]  m    Texaa  (l)    Rev.  St. 

(ISSS),  art  4560d.  providing  for  the 
redemption  of  unused  tickets  and  for 
the  fining  of  one  selling  an  unused 
railroad  ticket,  "provided  that  tb« 
provisions  of  this  chapter  ahall  not 
apply  to  any  person  holding  a  ticket 
upon  which  Is  not  plainly  printed 
that  it  is  a  penal  offense"  to  sell  the 
same,  and  that  any  railroad  com- 
pany which  shall  refuse  to  redeem 
any  ticket  shall  forfeit  not  less  than 
one  hundred  dollars,  does  not  author- 
ise such  forfeiture  by  a  railroad  com- 
pany where  said  printed  notice  is 
not  on  the  ticket.  Donalson  v. 
Gulf,  etc.,  R.  Co.,  (Civ.  A.)  46  SW 
391.  (2)  And  under  Pen.  Code 
(1911)  arts  1627-1S29.  relative  to  re- 
demption of  unused  railroad  tickets, 
the  railroad  company  is  entitled  to 
provide  a  channel  or  to  employ  pro- 
cesses of  disbursement  most  or- 
derly to  It,  and  la  not  liable  for  the 
penalty  for  an  agent's  refusal  to 
pay  redeemable  value  Immediately  on 
presentation  without  forwarding  it  to 
the  auditor,  pursuant  to  a  rule  of 
the  company,  Texas,  etc..  R.  Co.  v. 
Beaird,  (Civ.  A.)  169  SW  1050. 

rd]  Aocroal  of  penalty.^ — Lia- 
bility for  a  penalty  under  the  stat- 
ute accrues  where  a  ticket  agent  re- 
fuses to  sell  a  person  a  ticket  to  a 
designated  point,  and  thereby  In- 
duces him  to  buy  one  to  a  more  dis- 
tant point,  which  ticket  the  agent 
afterward  refuses  to  redeem  when 
returned  unused,  unless  lack  of  good 
faith  on  the  part  Of  plaintiff  in  buy- 
ing the  ticket  Js  shown.  Cook  v.  Chi- 
cago, etc.,  B.  Co.,  136  Iowa  497,  113 
NW  1079. 

[e]  ■  Proof. — In  an  action  to  re- 
cover a  penalty  for  the  violation  of 
the  statute,  plaintiff  is  not  required 
to  prove  his  case  with  the  same 
degree  of  certainty  as  Is  required 
In  a  criminal  prosecution.  'Texas, 
etc  R.  Co.  V.  Maltaffey^SS  T^x.  39a, 
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funded  on  the  nnased  tieket,  or  portion  thereof." 
Wliere  conditions  are  by  contract  attached  to  the 
right  to  redeem,  they  must  he  complied  with.^ 
>^ere  the  statute  limits  the  right  of  redemption  to 
persons  who  shall  have  purchased  the  ticket  froni 
an  authorized  agent  of  the  railroad  company,  an 
assignee  of  such  a  ticket  may  not  require  the  rail- 
road company  to  redeem  it.*'^ 

Cktod  fi^th  vi  imrchaser.  It  has  been  held  that 
such  a  statute  was  intimded  for  the  benefit  of  those 
purchasing  tickets  in  good  faith  and  for  actual  use, 
and  may  not  be  invok^  by  one  who  procures  tickets 
with  the  sole  object  of  bringing  suit .  against  the 
company  in  the  event  of  its  failure  to  redeem,  and 
thereby  recovering  a  penalty  and  seekii^  revenge 
for  past  difficulties.^ 

Ticket  once  used.  A  statute  requiring  redemp- 
tion does  not  apply  to  the  case  of  a  ticket  used 
by  the  original  purchaser  and  thereafter  sold  by 
him,  although  the  transferee  is  without  notice  of 
such  fact." 

Sufldency  of  demand  for  redemption.  Where 
the  agent  knows  that  the  bolder  is  at  the  ticket 
office  with  the  tickets  then  in  his  possession,  for 
the  purpose  of  asking  that  they  be  redeemed,  and 
the  agent  declines  to  redeem  them,  the  necessity  for 
a  more  formal  offer  is  thereby  obviated.** 

Kecessity  for  returning  ticket  It  has  been  held 
that  under  an  agreement  to  refund  the  purchase 
price  provided  the  ticket  is  not  used  within  a  speci- 
fied time,  the  return  of  the  tieket  is  not,  in  the 
absence  of  express  stipulation  therefor,  a  condition 
precedent  to  recovery. 

1134]  b.  Place  and  Time  of  Bedemptlon.  It  is 


usually  ]nrovided  that  the  redemption  shall  be  made 
at  the  place  of  purchase.*" 

Time  of  zedemption.  Provision  is  also  made 
under  some  statutes  as  to  the  time  for  redemption}" 
and  the  carrier's  liability  for  the  price  of  the  tieket 
and  for  the  prescribed  penalty  attaclies,  on  the 
mere  n^Ieet  of  the  company  to  redeem  within  the 
prescribed  time  after  demand,  and  the  holder  !s  not 
required  to  return  to  the  company's  office  for  his 
money  within  such  time  after  demand."  But  where 
the  carrier  does  not  limit  the  period  within  which 
redemption  shall  be  demanded,  as  authorized  by 
such  a  statute,  demand  is  timely  if  made  within 
the  period  of  the  general  statute  of  limitations.*" 

[i  1135]  0.  Conditions  and  I^tationa;  Special 
Contracts — 1.  In  OenenL*^  A  ticket  may  be  issued 
containing  special  conditions  or  limitMions,  that 
is,  it  may  be  such  as  to  constitute  a  special  con- 
tract.'" Tlius  a  carrier  is  under  no  general  obliga- 
tion to  carry  anyone  for  less  than  the  regular  rates, 
and  if  it  does  so  for  special  accommodation,  any 
reasonable  condition  imposed  on  the  passenger 
should  be  performed,  and  in  default  of  perform- 
ance he  may  be.  required  to  pay  the  r^lar  fare.*' 
Where  a  ticket  is  snch  as  to  constitute  a  special 
contract,  its  terms  will  not  be  affected  by  any  gen- 
eral representations  of  the  carrier,  by  posted 
notices,  advertisement,  or  otherwise,  as  to  the  effect 
of  such  tickets;"  and  the  posting  of  notices  in 
waiting  rooms  and  ticket  offices,  and  on  the  cars, 
putting  conditions  or  limitations  on  ordinary 
tickets,  is  not  sufficient  to  ehaige  a  passenger  with 
notice  thereof."  The  conditions  attached  even  in 
ease  of  a  special  contract  ticket  must  be  reason- 


78.  Jolley  V.  Chicago,  etc.,  R.  Co., 
119  Iowa  491,  98  NW^ESS;  Donalson 
■V.  Gulf,  etc.,  R.  Co.,  (Tex.  Civ.  A.) 
45  8W  891. 

70.  Cooper  v.  London,  ate,  R.  Co., 
4  Bx.  D.  88. 

80.  Salomon  v.  New  York  Cent., 
etc.,  R.  Co.,  165  App.  Div.  35,  150 
NYS  282. 

81.  Cook  V.  Chlcajro,  etc.,  R.  Co., 
136  Iowa,  497,  118  NW  1079;  Jolley 
V.  Chicago,  etc.,  R.  Co.,  119  Iowa 
491,  93  NW  6S6. 

BS.  Levlnson  v.  Texas,  etc,  R. 
Co.,  17  Tex.  Civ.  A.  617,  43  SW  901. 
See  also  statutory  provision. 

8&  Jolley  V.  Chicago,  etc.,  R.  CD., 
119  Iowa  491,  98  NW  555. 

84.  Maaa  v.  Scharbach,  18  HIse. 
216.  84  NTS  234. 

[a1  BcMon  for  nOe^— The  theory 
is  that  the  ticket  was  not  the  subject 
of  the  sale,  but  a  mere  token,  value- 
less after  the  expiration  of  the  time 
limited.  Maaa  v.  Gcharbaeh,  IS 
Ml.sc.  215.  34  NTS  234. 

86.  Shaw  v.  Chicago,  etc.,  R.  Co.. 
(Iowa)  113  NW  478. 

[a]  A  demand  for  redemption  of 
nnased  tickets,  made  to  a  telegrajA 
operator  while  relieving  the  station 
agent,  and  his  refutsal  to  redeem, 
will  render  the  carrier  liable  for 
the  penally;  the  mere  fact  that  the 
regular  ticket  agent  had  been  au- 
thorized to  redeem  the  tickets  1b  no 
excuse.  Rohrig  v.  Chicago,  etc.,  K. 
Co.,  130  Iowa  380,  .182,  106  NW  935 
(where  the  court  said:  "The  statute 
Is  not  satisfied  by  the  mere  appoint- 
ment of  one  person  who  may  or  may 
not  have  his  station  at  the  window 
where  the  ticket  business  is  trans- 
acted as  the  one  through  whom  re- 
demption must  be  made.  The  pas- 
senger has  the  right  to  assume  that 
the  person  in  charge  la  there  by  au- 
thority and  that  he  Is  clothed  with 
all  necessary  authority  incident  to 
the  business  he  is  transacting  on  be- 
half of  the  company.  Wood  v,  Chi- 
cago, etc.,  R.  Co.,  68  Iowa  491,  27  NW 
473.  It  was  not  contemplated  that 
the  right  to  have  redemption  made 


should  be  clogged  by  any  nice  quea- 
tlons  of  authOTity  as  between  princi- 
pal  and  agent,  or  that  the  passenger 
should  be  put  to  the  peril  of  cor- 
rectly ascertaining  what  particular 
person  bad  been  selected  by  the  com- 
pany to  discharge  the  duty  of  mak- 
ing redemption"). 

Tb]  Defeaae. — Under  a  statute  re- 
quiring redemption  of  unused  rail- 
road tickets  at  the  p1a£e  of  purchase, 
it  is  no  defense  that  the  person  in 
charge  of  the  ofllce  of  purchase  di- 
rected plaintiff  to  apply  for  redemp- 
tion at  a  freight  depot,  the  location 
of  which  did  not  appear.  Shaw  v. 
Chicago,  etc..  R  Co.,  (Iowa)  113  NW 
478. 

86.  See  statutory  provisions.  And 
see  Jolley  v.  Chicago,  etc.,  R,  Co., 
119  Iowa  491,  93  NW  655  (constru- 
ing Act  88th  Gen.  Assembly  c  71 
5  12- 

87.  Jolley  V.  Chicago,  etc.,  R.  Co., 
119  Iowa  491,  93  NW  M5. 

88.  Jolley  v.  CSilcago,  etc.,  R.  Co., 
119  Iowa  491.  93  NW  ^66. 

89.  Condition  for  forfeltBre  see 
supra  I  1127. 

Umltatlon  of,  or  exemptlOB  from, 
liability  see  Infra  H  1167-1164. 

90.  Aiken  v.  Southern  R.  Co..  118 
Ga.  118,  44  SE  828,  98  AmSR  107.  62 
L,RA  666;  Baltimore,  etc..  H.  Co.  v. 
Evana.  169  Ind.  410.  82  NB  773;  Scriv- 
ner  v.  Missouri  Pac.  R.  Co.,  260  Mo. 
421.  169  SW  83;  Cherry  v.  Chicago, 
etc.,  R.  Co.,  191  Mo.  489,  90  SW  381, 
109  AmSR  830.  2  I.RANS  695  (special 
contract  for  sixty-day  convention  ex- 
cursion tickets);  Sanden  v.  Northern 
Pile,  R.  Co.,  43  Mont.  209.  115  P  408. 
34  LRANS  711. 

ta]  Continuous  passage  oheOk  as 
changing  oon&aot, — A  special 
contract  of  carriage,  which  provides 
for  a  continuous  trip,  and  that  It  is 
subject  to  exchange  at  any  point  on 
the  route  for  a  continuous  passage 
check,  is  not  changed  by  the  issu- 
ance of  such  a  check  which  Indicates 
the  same  class  of  passage  and  time 
limit  as  the  ticket,  but  provides  that, 
if  it  shows  a  thirty-day  limit,  stop- 


cl  A  bontraet  re^nlrlng  a  aSi^- 
vo  feed  and  water  stock  does  not 


over  prlvilMea  may  be  had  on  appli- 
cation to  the  conductor;  for  the 
check  in  no  wise  alters  any  of  the 
terms  of  the  original  contract.  San- 
den V.  Northern  Pao.  R.  Co..  43  Mont. 
209,  116  P  408,  34  IiRANS  711. 

Cb]  A  kMpand  mar  eoattact  for 
tfee  safe  oattiaffe  of  fala  -wit*  by  a 
railway  company,  but  the  law  will 
not  imply  such  a  contract  from  the 
mere  purchase  of  an  ordinary  ticket 
by  the  husband,  whi<A  only  raises  an 
Implied  contract  for  safe  carriage 
with  the  wife  alone.  Alken  v.  South- 
ern R.  Co.,  118  Oa.  lis,  44  SE  828.  98 
AmSR  107,  62  LRA  " 

tc]  - 
per  i_ 

avoid  other  provisions  of  the  con- 
tract requiring  the  shipper  to  ride 
in  the  caboose  at  all  times  when  the 
train  is  In  motion.  Scrlvner  v.  Mis- 
souri Pac.  R.  Co.,  260  Mo.  421.  169 
SW  82. 

91.  Baltimore,  etc.,  R.  Co.  v. 
Evans,  169  Ind.  410.  82  NIS  77S; 
Ooets  v.  Hannibal,  etc..  R,  Co.,  50 
Mo.  472;  Chicago,  etc.,  R.  Co.  v. 
Howell,  (Tex.  Civ.  A.)  166  SW  81. 

[a]  Pemit  to  half  fare  pasienifaf. 
—A  rule  requiring  passengers  travel- 
ing on  half  fare  tickets  to  have  per- 
mit from  a  proper  ofllclal  to  travel 
thus  Is  reasonable.  Goetz  v.  Hanni- 
bal, etc,  R.  Co.,  50  Mo.  472. 

9X  Dunlap  v.  Northern  Pac,  R, 
Co.,  35  Minn.  203.  28  NW  240;  How- 
ard v.  Chicago,  etc.,  R.  Co..  61  Miss 
194. 

93.  Georgia  R.  Co.  v.  Baldoni.  115 
Ga.  1013,  42  SE  364:  Crabtree  v. 
Washington  County  R.  Co.,  101  Me. 
485.  64  A  842;  Norman  v.  Southern 
R.  Co..  66  S.  C.  617.  44  SE  83,  95  Am 
SR  809;  Louisville,  etc..  R.  Co.  v. 
Turner,  100  Tenn.  218.  47  SW  138,  48 
LRA  140. 

ra]  Season  for  raIe^"PaaBenger8 
have  but  little  time  or  opportunity 
to  rekd  such  placards,  and  It  would 
Impose  quite  a  serious  burden  upon 
travel  to  hold  that  the  public  must 
read  all  these  notices  thus  posted, 
before   taking   passage   on   a  train 


For  later  oases,  developmaita  and  okaaffea  In  the  law  see  cumulative  Annotations,  same  title.  pag^^^^^^^i|i^r. 
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able,"  and  certain  in  their  terms.""  A  condition  in 
a  ticket  that  in  case  of  error  or  dispute  the  pas- 
senger agrees  to  pay  the  regular  fare  and  to  apply 
at  the  carrier's  oflSce  for  correction  and  reimburse- 
ment is  nnreaaonable  and  void;""  and  it  has  been 
held  that  a  provision  on  a  ticket,  printed  under  the 
head  "caution,"  that  in  cases  of  doubt  the  pas- 
senger should  pay  the  rate  which'  the  conductor 
demands,  take  his  receipt,  and  report  to  the  general 
oflBce  is  mere  advice  and  not  a  part  of  the  ticket.*' 
Mileage  ticket.^  Limitations  and  restrictions  on 
the  use  of  a  mileage  ticket  when  properly  made  a 
part  of  the  contract  are  binding  on  the  purchaser," 
such  as  that  the  ticket  shall  be  accepted  for  trans- 
portation* only  for  journeys  wholly  within  the  state,* 
althoT^h  it  has  been  held  that  such  a  contract 
should  be  construed  to  mean  that  it  will  be  ac- 
cepted for  only  so  much  of  a  journey  as  lies  within 
the  state,  and  that,  where  one  takes  a  trip  from 
a  point  within  to  one  without  the  state,  he  may 
pay  for  the  part  within  the  state  with  his  mileage,* 
unless  the  ticket  expressly  provides  otherwise."  A 
purchaser  of  an  interchangeable  mileage  book  is 
bound  by  a  condition  that  undetached  coupons 
shall  be  honored  on  trains  only  for  transportation 
from  a  nonagency  station,  or  from  an  agency  sta- 
tion not  open  for  the  sale  of  tickets;*  and  where 
offices  are  open  for  the  sale  of  tickets  and  the 
holder  of  such  a  book  has  a  reasonable  opportuni'ty 


30  to  do,  he  is  required  to  present  the  book  and 
procure  an  exehauge  mileage  ticket,  and  if  he  fails 
so  to  do  he  cannot  tender  coupons  from  the  book 
for  his  transportation;"  but  where  the  holder  is 
prevented  from  exchanging  coupons  for  a  mileage 
ticket,  aa  by  reason  of  the  company's  failure  to 
afford  him  reasonable  facilities  for  making  the  ex- 
change, the  book  becomes  a  complete  contract  for 
carriage  entitling  him  to  carriage  without  ex- 
changing the  coupons  for  a  ticket."  A  provision 
requiring  the  holder  who  gets  on  at  a  nonagency 
station  to  get  off  the  train  at  the  next  junction  or 
ear  changing  station  and  procure  a  ticket  for  the 
remainder  of  the  journey  has  no  application  to  a 
passenger  who  boards  the  train  at  a  nonagency 
station  with  the  intention  of  making  a  continuous 
journey  to  a  distant  point,  although  he  is  to  pass 
through  a  junction  station  at  which  there  is  an 
agent,  if  the  passenger  is  received  as  a  passenger 
in  a  coach  which  goes  the  whole  distance.''  Limita- 
tions and  restrictions  not  authorized  by  statute  are 
not  binding  on  the  purchaser  where  there  is  no 
consideration  for  any  agreement  on  his  part  to 
limit  the  use  of  the  ticket  further  than  prescribed 
by  statute* 

Mutilated  ticket.  To  mutilate  a  ticket  within 
the  meaning  of  a  stipulation  on  its  face  that  it  shall 
not  be  good  for  passage  if  mutilated  in  any  way,  it 
must  be  deprived  of  some  essential  part,*  and  hence 


upon  which  they  are  wllllna'  to,  and 
do,  J>ay  full  fare."  Louisville,  etc., 
R.  Co.  V.  Turner,  lOff  Tenn.  213,  224, 
47  SW  228,  43  LRA  140. 

[b]  In  MiUii*,  under  Rev.  St.  c  &2 
S  2.  a  carrier  must  state  on  the  ticket 
all  the  llmttations  of  its  use  other 
than  the  six-year  limitation  pre- 
scribed by  statute.  Crabtree  v. 
Washington  County  R.  Co.,  101  Me. 
485,  64  A  S42. 

[  c  1  Oontlnnou  pHB»r««~Th  e 
posting  of  notices  In  the  waiting 
rooms  of  depots,  and  in  ticket  ofllces 
and  on  the  cars,  stating  that  ordinary 
local  tickets  will  be  void  if  not  used 
for  continuous  passaere,  beginning  on 
date  of  sale,  only,  is  not  a  proper 
notice  to  persons  paying  the  usual 
price  for  such  tickets,  Louisville, 
etc..  R.  Co.  V.  Turner,  100  Tenn.  213. 
47  SW  223.  43  LRA  140. 

M.  Freeman  v,  Atchison,  etc.,  R. 
Co..  71  Kan.  327.  830,  80  P  592.  6 
AnnCas  118  [clt  Cyc];  DangerfieM  v. 
Atchison,  etc..  R.  Co.,  62  Kan.  85.  61 
P  405;  Illinois  Cent.  R.  Co.  v.  Gor- 
tlkov.  90  Miss.  787,  45  S  863,  122  Am 
SR  324.  14  LRANS  464;  O'Rourke  v. 
Citizens*  St.  R.  Co.,  103  Tenn.  124,  52 
SW  872,  76  AmSR  639,  46  LRA  614. 

96.  Dancey  v.  Grand  Trunk  R. 
Co..  19  Ont.  A.  664. 

96.  Ga. — Georgia  R..  etc.,  Co.  v. 
Baker.  125  Ga.  662.  64  SE3  639,  114  Am 
SR  246,  7  I>RANS  103,  6  AnnCas  484. 

Miss. — Illirolfl  Cent.  R,  Co.  v.  Gor- 
tlkov.  90  Miss.  7S7.  45  S  363,  122  Am 
SR  324,  14  LRANS  464. 

Mo.— -Cherry  v.  Chicago,  etc,  R. 
Co..  191  Mo.  489,  90  SW  381.  109 
AmSR  830,  2  LRANS  695  and  note. 

Nev. — Forrester  v.  Southern  Pac. 
Co..  86  Nev,  247,  134  P  753,  136  P 
705,  48  LRANS  1. 

Tenn. — O'Rourke  v,  Citlaens*  Bt.  R, 
Co..  103  Tenn.  124.  B2  SW  872,  76 
AmSR  639.  46  LRA  614. 

[a]  A  ooaditton  printed  on  a 
street  raUroAd  truifer  oliMA  that 
"In  accepting  this  transfer,  passenger 
agrees  that  in  case  of  controversy 
with  conductor  about  this  ticket  and 
its  refusal,  to  pay  the  regular  fare 
charged,  and  apply  at  the  office  of 
the  company  for  refund  of  same 
within  three  days"  Is  unreasonable 
and  will  not  be  enforced.  Georgia 
R..  etc.,  Co.  v.  Baker,  126  Ga.  662.  64 
SE  <S9.  114  AmSR  248,  7  LRAKS  103, 
5  AnnCas  484:  Illinois  Cent.  R.  Co. 
V.  Oortlkov.  90  Hiss.  787,  45  S  S63, 
123    Am8R    814,    14    lAANS    4«4 ; 


O'Rourke  v.  Cltlsens'  St.  R.  Co.,  103 
Tenn.  124.  52  SW  872.  76  AmSR  639, 
46  LRA  614. 

97.  Illinois  Cent.  R.  Co.  v.  Oor- 
tlkov. 90  Miss.  787,  46  S  861,  ItS  Am 
SR  324,  14  LRANS  464. 

98.  Umltatloui  M  to  tbo*  see  In- 
fra i  1140. 

99.  Illinois  Cent.  R.  Co.  v.  Hol- 
man,  106  Mlea.  449,  64  S  7;  Horton 
V.  Erie  R.  Co..  86  App.  Dlv.  379,  83 
NYS  733  [app  dlsm  179  N.  Y.  689 
mem,  72  NE  1152  mem]. 

1.  State  R.  Commn.  v.  Louisville, 
etc.,  R.  Co..  140  Qa.  B17.  80  SB  327, 
LRA191EB  902.  AnnCa8l915A  1018; 
Illinois  Cent.  R.  Co.  v.  Holman.  106 
Miss.  449,  64  S  7;  Horton  v.  Brie  R. 
Co.,  66  App.  Dlv.  687,  72  NYS  1018, 
10  NYAnn(5a8  321." 

S.  Horton  v.  Brie  R.  Co.,  86  App. 
Dlv.  379,  83  NYS  733  [app  dlsm  179 
N.  Y.  589  mem,  72  NE  1162  mem]. 

3.  Illinois  Cent.  R.  Co.  v.  Holman, 
106  Miss.  449.  64  S  7. 

[a]  TaUdity  of  ooatrMt^A  con- 
tract whereby  a  railroad  company  in 
consideration  of  certain  advertising 
Issues  a  mileage  book  to  be  used  for 
transportation  only  between  points 
entirely  within  the  state,  but  not  In 
connection  with  or  for  any  part  of 
an  interstate  trip.  Is  not  expressly 
condemned  by  statute,  and  is  not  in- 
valid. Illinois  Cent.  R.  Co.  v.  Hol- 
man, 106  Miss.  449.  64  S  7. 

4.  Perry  v.  Atlantic  Coast  Line  R. 
Co.,  9  Ga.  A.  260,  70  SE  1122;  Des 
Portes  v.  Southern  R.  Co.,  87  S.  C. 
160.  69  SE  148:  N.,  etc.,  R.  Co.  v. 
Read,  4  Tenn,  Civ.  A.  98. 

5.  Perry  v,  Atlantic  Coast  Line  R, 
Co.,  9  Ga.  A.  260,  70  SE  1122;  Harvey 
v.  Atlantic  Coast  Line  R.  Co.,  153  N. 
C.  567,  69  SE  627;  Des  Portes  v. 
Southern  R.  Co..  87  S.  C.  160,  69  SE  148. 

[a]  In  Oeorgl»  under  Civ.  Code 
(1910)  (5  2638,  2663,  the  railroad 
commission  has  authority  to  pass  an 
order  requiring  that  passengers  from 
cities  of  ten  thousand  or  more  must 
exchange  mileage  for  tickets.  State 
R.  Commn.  v.  Louisville,  etc.,  R  Co., 
140  Ga.  817,  80  SE  327,  LRA191SE 
902,  AnnCasl91EA  1018. 

6.  Harvey  v.  Atlantic  Coast  Line 
R.  Co.,  158  N.  C.  567,  69  SE  627-  Des 
Portes  v.  Southern  R.  Co.,  87  S.  C. 
160,  69  SE  148. 

7.  N.,  etc.,  R.  Co.  v.  Read.  4  Tenn. 
Civ.  A.  «. 

8.  Pariah  v.  Ulster,  etc...  R.  Co., 
19S  N.  T.  S6S,  SB  NE  151;  Horton  v. 


Erie  R.  Co..  65  App.  Div.  587.  72  NYS 
1018,  10  NYAnnCas  321;  Watson  v. 
New  York,  etc ,  R.  Co.,  24  Misc.  628, 
54  NTS  201;  Eberle  v.  Southern  R. 
Co..  98  8.  C.  89,  79  SE  798. 

[a]  Clnstratlons. — <l)  Under  N. 
Y.  L.  (1895)  p  961  c  1027,  as 
amended  by  L.  (1896)  p  758 
c  836,  L.  (1897)  p  622  c  484. 
and  L.   (1898)  p  1326  c  677,  which 

frovide  that  any  railroad  corpora- 
Ion,  the  lines  of  which  exceed  one 
hundred  miles  in  length,  shall  Issue 
mileage  books  for  either  one  thou- 
sand or  Ave  hundred  miles,  which 
shall  entitle  the  holder,  or  any  mem- 
ber of  his  family,  to  travel  thereon, 
defendant  company  Issued  a  mileage 
book  to  plaintiff  which  contained  cer- 
tain restrictions  as  to  its  use  not 

Erovlded  by  the  statute,  and  It  was 
eld  that  plaintiff  was  not  bound  to 
insist  on  the  Issuance  of  a  mileage 
book  In  strict  accordance  with  the 
statute  and  to  sue  for  the  statutory 
penalty  If  It  was  refused,  on  penalty, 
if  he  accepted  the  ticket  as  Issued, 
of  becoming  bound  by  Its  limitations, 
but  that,  the  company  having  re- 
ceived the  full  price  of  the  mileage 
book  as  fixed  by  statute,  there  was 
no  consideration  for  any  agreement 
by  plaintiff  to  limit  Its  use  further 
than  prescribed  by  the  statute,  and 
plaintiff  was  not  bound  by  the  addi- 
tional limitation.  Parish  v.  Ulster, 
etc.,  R.  Co..  192  N.  Y,  353,  85  NE  153. 
(2)  Where  defendant  on  issuing  a 
book  to  plaintiff  required  him  to  sign 
a  contract  that  It  would  be  accepted 
for  transportation  only  for  journeys 
wholly  within  the  state,  such  con- 
tract was  without  consideration  and 
void,  since  It  was  the  duty  of  de- 
fendant to  issue  the  book  without 
other  conditions  than  those  pre- 
scribed by  the  statute.  Horton  v. 
E^le  R,  Co.,  66  App.  DlV.  687.  72  NTS 
1018,  10  NYAnn(3aa  S21. 

[b]  When  a  cantor  sella  a  mlls- 
afe  oonttaot  nnOar  schednlw  Impos- 
tag  no  limit  on  the  use  of  tickets 
Issued  In  exchange  for  coupons.  It 
cannot  by  filing  subsequent  sched- 
ules containing  such  limitation  alter 
a  ticket  holder's  contract  so  as  to 
make  a  ticket  Issued  to  him  on  his 
mileage  coupons  sublect  to  such  lim- 
itation. Eberle  v.  Southern  R.  Co., 
98  S.  C.  89.  79  SE  793. 

9.  Young  v,  Georgia  Cent.  R.  Co., 
120  Ga.  26.  47  SB.566.  102  AmSR  6P 
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a  ticket  is  valid,  although  torn  in  two  pieces,  where 
both  pieces  are  presented  to  the  eonanetor  at  the 
same  time  and  it  is  apparent  that  they  are  parts 
of  the  same  ticket,  that  together  they  form  the 
entire  ticket,  and  that  no  fraud  has  been  perpe- 
trated on  the  railroad  company.^**  And  although  a 
street  railroad  compuiy,  pursuant  to  its  rules,  may 
refuse  a  transfer  ticket  which  is  mutilated  aft^ 
coming  into  possession  of  a  paasengor,  it  cannot 
refuse  a  ticket  mutilated  before  it  is  given  to  him.*^ 
[$  1136]  2.  Enovledge  and  Assent  of  Fassenger^ 
a.  Txi  Oenieial.  While  there  is  some  conflict  in  the 
authorities,^'  by  the  weight  of  authori^  an  ordi- 
nary ticket  bought  at  the  usual  full  fare  and  not 
for  a  special  occasion  is  regarded  as  a  mere  receipt 
or  voucher  evidencing  the  purchaser's  right  to  be 
carried,^^  imd  conditions  printed  on  the  ticket 
attempting  to  limit  the  purchaser's  unlimited  right 
of  transportation  are  of  no  effect  unless  his  atten- 
tion is  called  to  them  or  they  are  known  and  as- 


sented to  by  him,  the  mere  acceptance  of  the  ticket 
not  being  enough  to  make  them  a  part  of  the  con- 
traetr^^  particularly  where  the  system  of  figures 
and  punches  used  to  indicate  the  condition  or  limi- 
tation is  not  easily  understood  by  a  person  of 
ordinary  intelligence."* 

1137]  b.  Special  Tickets  or  Contracts.  Where 
a  ticket  purports  to  be  a  complete  agreement  and 
sets  out  the  terms  of  a  special  contract,  it  is  to  be 
looked  to  as  the  evidence  of  the  contract,^'  and 
reasonable  conditions  inserted  therein  are  binding 
on  the  purchaser,  as  they  are  presumed  to  be  as- 
sented to  by  him  in  the  acceptance  of  the  tieket 
itself.*^  The  holder's  assent  to  the  terms  of  such 
a  ticket  will  be  implied  where  he  accepts  the  ticket 
and  retains  it  a  snfficlent  length  of  time  to  acquaint 
himself  with  its  contents,  although  in  fact  he 
neglects  to  examine  it;**  and  it  has  been  held  that 
the  facts  that  the  passenger's  ticket  is  purchased 
for  him  by  his  agent  in  a  wrong  name,  and  that 


10.  Younr  V.  Georela  Cent.  R.  Co., 
120  Ga.  26,  47  SE  556,  102  AmSR  68. 
66  LRA  436.  1  AnnCas  24. 

B*teoli»<l  oottpotui  see  eupra  jll31. 

11.  Koch  V.  New  York  City  R.  Co., 
95  NTS  559. 

IS.  Iioulavllle.  eto.,  R.  Co.  v.  Tur- 
ner. 100  Tonn.  213.  47  SW  228,  43 
LRA  140. 

13.  See  supra  {  HIT. 

14.  U-  S. — Harmon  v.  Jensen,  176 
Fed.  519.  100  CCA  115.  20  AnnCas 
1224;  The  Majestic,  S6  Fed.  S44  [afF 
166  V.  S.  375.  17  SCt  697.  41  L.  «d. 
1039  <rBv  60  Fed.  624,  9  CCA  161,  23 
LRA  746)3;  Maurltz  v.  New  York, 
etc.,  R.  Co.,  23  Fed.  766. 

Ga. — Boyd  v.  Spencer,  103  Ga.  828, 
30  SE  841,  68  AmSR  146. 

Mass. — O'Resan  v.  Cunard  SS.  Co., 
160  Mass.  366,  8S  NE  1070,  39  AmSR 
484. 

N.  T. — Apllngton  v.  Pullman  Co., 
110  App.  DIv.  250.  97  NYS  329,  17 
NYAnnCas  455;  Nevlns  v.  Bay  State 
Steamboat  Co.,  17  N.  Y.  Super.  226. 

N.  C. — Norman  v.  East  Caroltna  R. 
Co.,  161  N.  C.  330.  77  SB  84^  AnnCas 
1914D  917. 

Oh. — Kent  v.  Baltimore,  etc.,  R. 
Co.,  45  Oh.  St,  284,  12  NE  798*  4 
AmSR  639:  Lake  Shore,  etc..  R.  Co. 
V.  Mortal,  18  Oh.  Cir.  Ct.  562,  8  Oh. 
CIr.  Dec.  134. 

B.  C, — ^Dagnall  v.  Southern  R,  Co., 
69  S.  C.  110,  48  8K  97:  Norman  v. 
Southern  R.  Co..  6S  8.  C.  S17.  44  SB 
S3.  96  AmSR  809. 

Tenn. — Watson  v.  Louievllle,  etc., 
R.  Co.,  104  Tenn.  194.  66  SW  1024, 
49  LRA  454:  O'Rourke  v.  Citizens' 
St.  R  Co.,  103  Tenn.  124,  62  SW  872, 
76  AmSR  639,  46  LRA  614:  Louis- 
ville, etCjR.  Co.  V.  Turner,  100  Tenn. 
213,  47  SW  223.  43  LRA  140. 

Tex. — San  Antonio,  etc.,  R.  Co.  v. 
Newman,  17  TjBX.  Civ.  A.  606,  43  SW 
915. 

Can. — Bate  v.  Canadian  Pac  R.  Co.. 
18  Can.  3.  C.  697  [rev  15  Ont.  A.  388, 
14  Ont.  625}. 

"While  there  Is  a  conflict  In  the 
cases,  the  weight  of  authority  is  that 
time  limitations,  or  conditions 
stamped  or  printed  upon  the  back  or 
face  of  a  general  ticket,  are  not 
binding  upon  a  passenger  unless  hia 
attention  is  called  to  them  when  he 

fiurchases  the  ticket,  and  he  asnents 
hereto."  Louisville,  etc.,  R.  Co.  v. 
Turner.  100  Tenn.  213,  221,  47  SW 
223^3  LRA  140. 

"Where,  from  the  undisputed  cir- 
cumstances of  the  transaction,  it  Is 
apparent  that  the  passenger  right- 
fully took  the  ticket  aa  a  mere  re- 
ceipt or  voucher  evidencing  his  right 
to  be  carried,  and  enabling  him  to 
follow  and  identify  his  property,  and 
without  any  notice  that  It  embodied 
the  terms  of  a  special  contract,  or 
was  Intended  to  subserve  any  other 
purpose  than  that  of  a  voucher,  it 
would  seem  that  his  omission  to  read 


the  paper  ought  not  to  be  held  negli- 
gence, and  that,  as  a  matter  of  law, 
he  should  not  be  held  t>ound  by  lim- 
itations of  which  he  had  no  knowl- 
edge, and  to  which,  therefore,  he  did 
not  assent,  especially  where,  as  In 
this  case,  thenurchaaer  was  unable 
to  read  the  English  language,  and 
was  ignorant  not  only  of  the  printed 
matter  on  the  ticket,  but  of  the  ways 
of  business  In  this  country."  Maurltx 
V.  New  York,  etc.,  R.  Co.,  23  Fed.  766, 
769. 

[a]  Itoasoa  for  nils.— "It  cannot 
be  presumed  that  every  person  buy- 
ing a  railroad  ticket,  for  ordinary 
and  general  use.  will.  In  Uie  hurry 
and  bustle  of  travel,  stop  to  read  and 
critically  Inspect  bis  ticket.  As  a 
matter  of  fact,  but  little  opportunity 
la  afforded  him  to  do  ao,  He  gen- 
erally takes  hla  place  In  the  crowd 
at  the  ticket  window,  and  produces 
and  hands  over  hla  money,  with  a 
request  for  a  ticket  to  destination. 
Hla  money  is  received.  The  ticket 
is  produced,  and,  after  being 
stamped.  Is  handed  to  him  through 
the  ticket  window.  He  has  had  no 
opportunity  to  see  what  Is  upon  It, 
and  has  no  time,  in  the  rush,  to  stop 
and  read  and  consider  what  may  be 

g Tinted  or  stamped  on  its  face  or 
ack,  and  when  he  has  paid  full  faro 
there  Is  no  occasion  for  his  doing  so, 
Inasmuch  as  he  can  safely  rely  upon 
the  contract  which  the  law  makes 
for  him."  Louisville,  etc.,  R.  Co.  v. 
Turner,  100  Tenn.  218,  228.  47  BW 
223,  43  LRA  140. 

[b]  "The  mere  stamping  oz  print- 
ing of  a  limitation  or  condition  upon 
the  back  or  face  of  a  ticket,  and  the 
acceptance  of  such  ticket  by  a  pas- 
senger, without  more,  Is  not  sufB- 
clent  to  bind  him  to  such  condition 
or  limitation,  in  the  absence  of  ac- 
tual notice  to  him  of  such  condition 
or  limitation  and  his  assent  thereto 
when  he  purchases  his  tieket." 
Louisville,  etc.,  R.  Co.  v.  Turner.  100 
Tenn.  213.  223,  47  SW  223,  48  LRA  140. 

15.  O'Rourke  v.  Citizens'  St  R. 
Co..  103  Tenn.  124,  52  SW  872,  76 
AmSR  639,  46  LRA  614. 

[a]  A  condition  printed  on  a  street 
raUroad  transfer  ohaok,  which  pro- 
vides that  a  part  of  the  conditions 
on  which  it  is  given  and  accepted  is 
that  passengers  shall  examine  date, 
time,  and  directions,  and  see  that  the 
same  are  correct.  Is  not  reasonable 
and  will  not  be  enforced  where  the 
system  of  flgures  and  punches  used 
to  indicate  toe  time  of  transfer  Is 
so  complicated  om  not  to  be  easily 
understood  by  persons  of  ordinary  In- 
telligence. O'Rourke  v.  Cltlxena*  St. 
K.  Co.,  103  Tenn.  124.  52  SW  872.  76, 
AmSR  639,  46  LRA  614. 

16.  See  aupra  S  1117. 

17.  U.  S. — Boylan  v.  Hot  Springs 
R.  Co..  132  U.  S.  146,  10  SCt  50,  83 


L.  od.  '290:  Pittsburgh,  etc.,  R.  Co.  v. 
RusB,  67  Fed.  822.  6  CCA  697;  New 
York,  etc.,  R.  Co.  v.  Bennett.  60  Fed. 
496,  1  CCA  544- 

Oa. — Wenz  v.  Savannah,  etc.,  R. 
Co.,  108  Ga.  290,  33  SB  970:  Southern 
R.  Co.  v.  White,  108  Ga.  201,  33  SE 
952;  Perry  v.  Atlantic  Coast  Line  R, 
Co.,  9  Ga.  A.  260.  70  SE  1122  (mile- 
age book). 

Ind. — Louisville,  etc.,  R.  Co.  v. 
Nicholal,  4  Ind.  A.  119,  SO  NE  424. 

Kan. — Freeman  v.  Atchison,  etc.. 
R.  Co.,  71  Kan.  327,  SO  P  692,  6  Ann 
Caa  118  and  note. 

La. — ^ranier  v.  Louisiana  Western 
R.  Co.,  42  La.  Ann.  880,  8  S  614. 

Mass, — French  v.  Merchants',  etc., 
Transp.  Co.,  199  Mass.  433.  85  NE 
424,  127  AmSR  606,  19  LRANS  1006. 

Mo, — Leyser  v.  Chicago,  etc.,  R. 
Co.,  138  Mo.  A.  34.  119  SW  1068. 

Mont. — Sanden  v.  Northern  Pac.  R. 
Co.,  43  MonL  209,  115  P  40$,  34  LRA 
NS  711. 

N.  H. — Eastman  v.  Maine  Cent.  R. 
Co..  70  N.  H.  240,  46  A  64. 

N.  Y. — Watson  v-  New  York,  etc. 
R.  Co.,  24  Misc.  628.  64  NTS  201. 

N.  0. — McRae  v.  Wilmington,  etc.. 
R.  Co..  88  N.  C.  626.  43  AmR  745. 

S.  C. — Daniels  v.  Florida  Cent., 
etc.,  R.  Co.,  62  S.  C.  1,  89  SE  762; 
Bethea  v.  Northeastern  R.  Co..  26  S. 
C.  91.  1  SE  372. 

Tenn. — Watson  v.  Louisville,  etc.. 
R.  Co..  104  Tenn.  194,  56  SW  1024. 
49  LRA  454;  Louisville,  etc.,  R.  Co. 
V.  Turner,  100  Tenn.  213,  47  SW  223. 
43  LRA  140. 

Tex. — Houston,  etc..  R.  Co.  v.  Lee. 
104  Tex.  82,  84.  133  SW  86S  [clt 
CycJ;  Houston,  etc..  R.  Co.  v.  Arey. 
18  Tex.  Civ.  A.  457.  44  SW  894. 

Utah. — Drummond  v.  Southern 
Pac.  Co.,  7  Utah  118.  25  P  733. 

Vt. — Shedd  V.  Troy,  etc.  R.  Co.,  40 
Vt.  88. 

Eng. — Acton  v.  Castle  Mall 
Packets  Co.,  8  Aspln.  78;  Johnson  v. 
Great  Southern,  etc.,  R.  Co.,  Ir.  R.  9 
C.  L.  108. 

tal  Where  iSis  tloket  snupoits  on 
Its  faoe  to  express  a  oontraot,  and 
its  conditions  and  restrictions  at 
variance  with  the  conditions  whidt 
the  law  would  Impose  are  supported 
by  a  consideration,  the  ticket  Itself 
is  the  contract  of  transportation,  and 
Its  reasonable  and  lawful  oondttlonB 
and  reatirlctlons  will  be  enforced  by 
the  courts.  Leyser  v.  Chicago,  etc., 
R.  Co..  138  Mo.  A.  34,  119  SW  1088. 

[b]  VegUgeaoe  of  passenysr.— 
Where  the  circumstances  are  such 
that  It  is  negligence  for  the  pas- 
senger not  to  discover  the  conditions 
on  his  ticket,  such  conditions  become 
binding  on  him.  ApHngton  v.  Pull- 
man Co.,  110  App.  Div.  260,  97  NYS 
329,  17  NYAnnCfas  456. 

18.  Godfrey  v.  Ohio.  etc..  R.  Co., 
116  Ind.  30.  18  NE  61;  French  v.  Mer- 
chants',  etc.,  Transp.  Co.,  199  Mass. 


For  later  eases*  OsTslopmeKts  and  Ahaaffes  in  the  law  see  cumulative  Annotations,  same  title,  pageiand^tejuutiber.- 

Digitized  byVjOOytC 


§§  1137-1138] 


CABBIEB8 


[IOC.  J.]  703 


he  cannot  read,  do  not  affect  the  validity  of  the 
condition  contained  in  the  ticket  vhich  the  pas- 
senger  accepts  and  uses,  where  there  is  no  fraud  on 
the  part  of  anyone  in  the  sale  of  the  ticket.*"  It 
has  been  held  also  that,  where  the  words  expressing 
the  limitation  are  contained  on  the  back  of  the 
ticket,  in  order  to  bind  the  holdra  it  must  appear 
that  he  read  them  or  knew  of  them  when  he  ac- 
cepted  the  contract!" 

Signing  tidcet.  Where  the  purchaser  signs  the 
ticket  it  most  be  presumed,  in  the  absence  of  fraud, 
misrepresentation,  or  mistake,  that  he  read  the  con- 
ditions and  assented  to  them,  and  he  will  be  bound, 
altboi^h  he  did  not  in  fact  read  them.^  However, 
in  case  of  tickets,  such  as  mileage  tickets  or  tickets 
over  eonnectiug  lines,  the  veiy  terms  of  which 
imply  an  assent  which  is  required  to  be  given  by 
signature,  the  failure  to  sign  does  not  relieve  the 

C -chaser  who  accepts  and  uses  the  ticket  from  the 
itations  or  conditions  contained  therein.^  Thus 
it  has  been  held  that,  where  a  ticket  is  sold  at  a 
reduced  rate  on  a  special  occasion,  this  is  sufficient 
to  put  the  purchaser  on  inquiry  and  affect  him  with 
notice  to  expect  some  special  terms  or  conditions, 

4S3,  8E  NE  424,  127  AmSR  506.  19 
LRANS  1006:  Bollns  v.  St.  Louis, 
etc.,  R,  Co.,  189  Mo.  219,  88  SW  35; 
Wheeler  v.  Oceanic  Steam  Nav.  Co., 
72  Hun  5.  25  NYS  S78  [aff  149  N.  T. 
576  mem.  43  NE  990  mem]  (where 
the  ticket  was  In  such  form  that  a 
person  looking  at  it  would  see  at 
once  that  a  contract  was  set  forth 
therein). 

[a]  A.»  %  gmenl  nle,  a  passenger 
who  accepts  a  ticket  on  which  the 
contract  of  transportation  is  stated 
is  bound  by  Its  terms,  whether  he 
reads  It  or  not.  French  v.  Mer- 
chants', etc..  Tranap.  Co..  199  Mass. 
433,  86  NB  424,  127  AmSR  506,  19 
LRANS  1006. 

IS.  Southern  R.  Co.  v.  White,  108 
Ga.  201,  83  SE  962. 

50.  the  Majestic,  66  Fed.  244  [aff 
166  U.  S.  376,  17  SCt  697.  41  L.  ed. 
1039  (rev  60  Fed.  624,  9  CCA  ISl,  23 
LRA  746)];  San  Antonio,  etc,  R.  Co. 
V.  Newman,  IT  Tex.  CW.  A.  806,  4S 
SW  915. 

[a]  In  Bnffland  the  followincr  prin- 
ciples have  been  announced:  The 
holder  Is  not  bound  by  the  conditions 
on  the  back  of  the  ticket  if  he  does 
not  know  there  is  writing  on  the 
ticket;  but  If  he  knows  there  is  writ- 
ing containing  conditions,  he  is 
bound;  If  he  knows  there  is  writing 
but  does  not  know  that  It  contains 
conditions,  he  is  bound  nevertheless, 
if  in  the  opinion  of  the  Jury  reason- 
able notice  Is  given  that  it  contains 
conditions.  Parker  v.  South  Elastem 
R.  Co.,  2  C.  P.  D.  416  [foil  Richard- 
son V.  Rowntree,  [1894]  A.  C.  217]: 
Henderson  v.  Stevenson,  32  L  T.  Rep. 
N.  S.  709;  Harris  v.  Great  Western 
R.  Co..  1  Q.  B.  D.  616  (holding  that 
the  party  was  bound  because  his 
agent  who  procured  the  ticket  ad- 
mitted that  he  believed  that  there 
were  some  conditions  on  It). 

51.  Rawltzky  v.  Louisville,  etc.,  R. 
Co.,  40  La,  Ann,  47,  3  S  387;  Wataon 
v.  New  Tork,  etc.,  R.  Co..  24  Misc. 
628.  54  NTS  201;  Daniels  v.  Florida 
Cent.,  etc.  R.  Co..  62  S,  C.  1.  39  SE 
762:  Bethea  v.  Northeastern  R.  Co., 
26  S.  C.  91,  1  SE  372. 

[r]  vniere  s  person  of  ordiiuuT 
InteUlnnos  signs  a  Tallxond  excnr- 
RloB  noket,  it  will  be  conclusively 
presumed  that  he  knew  and  assented 
to  its  condittors,  although  It  was  not 
read  before  or  after  signing,  nor 
were  its  conditions  called  to  his  at- 
tention. Daniels  v,  Florida  Cent., 
etc..  R.  Co..  62  S.  C.  1,  39  SE  762. 

lb]  Hlffulng  one's  nane  to  a  rs- 
eltsl  In  »  milear*  book.  (1)  thnt  it 
was  Issued  subiect  to  the  reprulatlons 
therein  set  forth.  Is  an  adoption  of 
the  conditions  contained  therein. 
Wataon  v.  New  York,  etc..  R.  Co..  24 
Hlsc.  628,  64  NYS  201.    <2)  One  sign- 


althoi^h  he  may  be  unable  to  read,  and  that  it  is 
immaterial  that  he  does  not  sign  the  contract  or 
have  its  contents  explained  to  him,"  and  that, 
where  such  a  ticket  contains  in  the  body  thereof  a 
requirement  as  to  identification  and  signing  by  the 
passenger,  his  assent  is  conclusively  presumt^  not- 
withstanding he  docs  not  sign  the  ticket." 

[$  1138]  3.  Limitations  as  to  Time— a.  In  Gen- 
eral." In  the  absence  of  any  bindii^  stipulation 
or  limitation,  a  ticket  will  be  presumed  to  be  un- 
limited as  to  the  time  when  performance  of  the 
undertaking  evidenced  by  it  may  be  demanded,"  and 
it  may  be  used  at  least  at  any  time  before  the  pas- 
senger's rights  are  lost  under  the  law  by  lapse  of 
time."  Thus  a  round  trip  ticket,  not  limited  by 
its  terms,  is,  after  being  used  one  way,  good  for 
the  return  trip  at  such  time  as  the  holder  is  dis- 
posed to  present  it,^  unless  he  is  notified  to  the 
contrary  at  the  time  of  purchase.** 

Power  to  limit;  reaBOnableness.  In  the  absence 
of  statutory  r^ulations  to  the  contrary,  the  car- 
rier may  limit  the  time  within  which  tickets  of  any 
class  may  be  used,**  subject  to  the  qualification  that 
the  limitation  must  be  reasonable.  ^    If  the  time 


Ing  a  contract  on  a  mileage  book  is- 
sued to  him  by  a  railroad  company 
la,  in  the  absence  of  fraud,  misrepre- 
sentation, or  mistake,  conclusively 
presumed  to  have  known  and  as- 
sented to  all  of  Its  conditions  and 
stipulations.  Smith  v.  Southern  R. 
Co.,  88  S.  C.  421,  70  SE  1057,  34  LRA 
NS  708. 

as.  Freeman  v,  Atchison,  etc..  R. 
Co.,  71  Kan.  327,  330.  80  P  692,  6  Ann 
Cas  118  iclt  Cyc];  Walker  v.  Price. 
62  Kan.  327.  62  P  1001,  84  AmSR  392 
and  note  [rev  9  Kan.  A.  720,  69  P 
1102];  Rahllly  v.  St.  Paul,  etc.,  R. 
Co.,  66  Minn.  153,  68  NW  863;  St. 
Clair  V.  Kansas  City,  etc.,  R.  Co.,  77 
Mlas.  789,  28  S  957;  Brian  v.  Oregon 
Short  Line  R.  Co..  40  Mont.  109,  106 
P  489,  26  LRANS  459,  20  AnnCas 
311. 

38.  Wataon  v.  Loulavllle,  etc.,  R, 
Co.,  104  Tenn.  194,  66  SW  1024,  49 
LRA  464;  LoulBvllle,  etc..  R.  Co.  v. 
Turner,  100  Tenn.  213,  47  SW  223,  43 
LRA  140;  Duff  v.  Great  Northern  R. 
Co.,  41  L.  T.  Rep.  N.  S.  197. 

34.  Abram  v.  Gulf,  etc.,  R.  Co.. 
83  Tex.  61,  18  SW  821;  Ketcheson  v. 
Southern  Pac.  R.  Co.,  19  Tex.  Civ, 
A.  288,  46  SW  907. 

35.  Duty  to  transport  passenMn 
on  sohaanle  tlm»  see  infra  S  1276. 

86.  Ga. — Boyd  v.  Spencer,  103  Ga, 
828.  30  SB  841,  68  AmSR  148. 

Kan. — Freeman  v,  Atchison,  etc., 
R.  Co..  71  Kan.  887.  80  P  B9S,  6  Ann 
Cas  118. 

Pa. — Pennsylvania  R.  Co.  v. 
Splcker.  105  Pa.  142. 

S.  C. — Dagnall  v.  Southern  R.  Co., 
69  S.  C.  110,  48  SE  97. 

Tenn, — Louisville,  etc.,  R.  Co.  v. 
Klyman,  108  Tenn.  304,  67  SW  472. 
91  AmSR  755,  56  LRA  769:  Louisville, 
etc.,  R.  Co.  v.  Turner.  10(1  Tenn,  213, 
47  SW  223.  43  LRA  140. 

37.  Boyd  v.  Spencer,  103  Ga.  828, 
30  SE  841,  68  AmSR  146. 

38.  Pennsylvania  R.  Co.  v. 
Splcker.  105  Pa.  142. 

39.  Fennaylvanla  R.  Co.  v, 
Splcker.  106  Pa.  142. 

Xnowlsdm  and  assent  of  pussa- 
gar  to  Umitstioni  see  Kenerally  su- 
pra gg  1136,  1137. 

30.    U.  S.— U.  S.  V.  Egan,  47  Fed. 

112. 

Cal. — Elliott  v.  Southern  Pac.  Co., 
146  Cal.  441,  79  P  420,  68  LRA  393. 

Ga. — Samples  v.  Georgia,  etc.,  R. 
Co.,  143  Ga.  805,  86  SE  1002. 

111. — Pennington  v.  Illinois  Cent.  R. 
Co.,  252  111.  684.  97  NE  289.  37  LRA 
NS  983  [rev  160  111.  A.  128]. 

Kan. — Freeman  v,  Atchlaon,  etc., 
H.  Co..  71  Kan.  327.  80  P  592,  6  Ann 
Cas  118  and  note. 

Mo. — Cherry  v.  Chicago,  etc..  R. 
Co,,   191   Mo.  489.   90  SW  881,  108 


AmSR  830,  2  LRANS  695.  * 
Okl. — St.    Louis,    etc.,    R.    Co.  v. 

Johnson,  25  Okl.  838.  108  P  378. 
Eng. — Great    Esjstern    R.    Co.  v. 

Klrkley,  68  Sol.  J.  239. 

[a]  In  oonsldsratlon  of  a  rslaosa 
f M*,  (1 )  a  railroad  company  may 
limit  the  time  in  which  a  ticket  may 
be  used  and  provide  that,  If  it  is 
not  used  within  the  terms  of  such 
limitation.  It  shall  be  void.  Shoenlg 
V,  Atlantic  Coast  Line  R.  Co..  17  Ga. 
A.  360.  86  SE  940;  Pennington  v. 
Illinois  Cent.  R.  Co.,  252  111.  684,  97 
NE  289.  37  LRANS  988  [rev  160 
111.  A.  1281.  (2)  A  railroad  com- 
pany in  selling  round  trip  ticketa  at 
a  reduced  fare  may  limit  the  time  in 
which  the  coupon  for  return  pas- 
sage may  be  used,  and  after  the  ex- 
piration of  that  time  may  refuse  to 
honor  the  coupon,  although  the  pas- 
senger offers  to  pay  a  sum  in  addi- 
tion. Samples  v,  Georgia,  etc.,  R. 
Co.,  143  Ga.  805.  85  SE  1002;  South- 
ern R.  Co.  V.  Watson,  110  Ga.  681. 
36  SE  209.  <3)  Under  a  condition 
on  the  face  of  a  cheap  week-end 
ticket  that  it  Is  available  for  return 
on  the  following  Sunday  or  Monday, 
the  purchaser  cannot  return  on  the 
Saturday  before.  Great  Eastern  R. 
Co.  V.  Klrkley.  58  Sol.  J.  239.  (4) 
Where  a  distinction  In  rate  is  made 
between  unlimited  and  limited 
tickets,  a  ticket  with  a  time  limita- 
tion comes  within  the  latter  clause. 
U.  S.  V.  Egan,  47  Fed.  112. 

[b]  Power  of  a^ent. — Where  an 
agent  of  a  connecting  line,  who  Is- 
sues a  through  ticket  to  plaintiff 
over  defendant's  railroad,  has  pre- 
vloualy  BO  acted,  and  his  action  in 
limiting  such  tickets  has  always 
been  acceded  to  by  defendant  In  order 
to  obtain  a  share  of  the  business, 
and  defendant's  proportionate  part 
of  the  coat  of  plaintiff's  ticket  has 
been  received  by  defendant,  and  la 
retained  prior  to  plaintiff's  offer  of 
the  return  portion  of  his  ticket  for 
transportation  within  the  time  limit 
specified  therein,  defendant  Is  bound 
by  the  act  of  such  issuing  agent  in 
limiting  the  ticket,  whether  he  Is  a. 
general  or  a  mere  special  agent. 
Cherry  v.  Chicago,  etc..  R,  Co.,  191 
Mo.  489.  90  SW  881,  109  AmSR  830, 
2  LRANS  696. 

31.  Cal. — Elliott  V.  Southern  Pac. 
Co.,  146  Cal.  441,  79  P  420,  68  LRA 
393. 

Ga. — Southern  R.  Co.  v.  Wataon, 
110  Ga.  681,  36  SB  209. 

Kan, — Freeman  v.  Atchison,  etc.. 
R.  Co.,  71  Kan.  327,  80  P  592.  6  Ann 
Cas  118  and  note. 

La. — Rawltzky  v.  Louisville.-  etc, 
R.  Co.,  40  La.  Ann.  47,  3  S  387. 

N,  Y. — Maxson  v,  Pennsylvania  R. 
Co.,  49  Misc.  602.  (97  NyS>A«4j  ,  > 
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limit  is  less  than  is  sufficient  to  accomplish  the 
trip,  it  is  of  course  unreasonable  and  therefore  of 
no  effect.'^  A  limitation  has  been  held  reasonable 
which  limits  the  use  of  the  ticket  to  one  day  from 
date  of  sale,^^  especially  where  there  is  also  a  pro- 
vision for  refunding:  the  purcliase  price  or  any  un- 
used part  thereof  if  the  ticket  is  not  used  within 
that  time.^ 

Statutory  limit.  In  some  jurisdictions  a  time 
limit  is  put  by  statute  on  railroad  tickets  contain- 
ing no  limitation  as  to  time.^'^  But  such  a  statute 
making  all  railroad  tickets  available  for  a  specified 
time  from  date  has  no  force  beyond  the  territorial 
limits  of  the  state;  and  hence  it  will  not  apply  to 
the  case  of  a  ticket  calling  for  passage  from  a 
point  within  to  a  point  without  the  state  while 
being  used  beyond  the  limits  of  the  state.^ 

LttoitatioB  posted.  A  purchaser  is  not  bound  by 
a  time  limitation  in  a  notice  posted  in  the  ticket 
office  or  in  a  circular,  unless  he  has  read  it  or  has 
had  notice  of  its  contents." 

[$  1139]  b.  Particular  Limitations  Oonstrued.  In 
eonstming  limitations  as  to  time,  it  has  been  held 
that  the  stipulation  "not  good  for  passage  after'* 
a  certain  number  of  days  from  date,  or  "on  and 
from  date  stamped  on  back,"  limits  only  the  time 
of  the  commencement  of  the  journey,  so  that,  if  the 
journey  is  commenced  before  midnight  of  the  last 
day,  the  ticket  remains  good  until  its  completion, 


if  pursued  continuously,  although  the  time  expires 
while  en  route.^  But,  where  the  stipulation  is 
such  that  the  ticket  expires  or  is  not  to  be  good 
after  a  certain  limit  of  time,  the  transportation 
must  be  completed  by  that  time.^"  If  a  ticket  bears 
date  prior  to  the  purchase  from  the  agent,  and  is 
limited  to  one  day  from  date  of  sale,  the  passenger 
is  entitled  to  passage  within  one  day  from  the  time 
of  purchase.*" 

"Oood  tliis  trip  only."  The  words  "good  this 
trip  only"  on  a  ticket  will  not  have  the  efEect  of 
limitit^  the  nndertaking  of  the  company  to  any 
particular  day,  as  they  do  not  relate  to  time  but  to 
a  journey,  and,  if  the  ticket  has  not  previously  been 
used,  it  entitles  the  holder  to  a  passage  on  a  subse- 
quent day,  as  well  as  on  the  day  it  bears  datc.*^ 

"Oood  for  this  day  only."  A  ticket  that  bears 
on  its  face  the  words  "good  for  this  day  only," 
with  the  date  indorsed,  is  not  good  on  a  subsequent 
day,*^  especially  where  the  rate  of  fare  has  law- 
fully been  increased  in  the  meantime.*^ 

[$  1140]  c.  Effect  of  Expiration  of  Time  Limit.^ 
Where  a  reasonable  limitation  as  to  the  time  within 
which  a  ticket  may  be  used  is  printed  or  stamped  on 
the  face  of  the  ticket,  the  purchaser  is  bound  by  it 
and  must  take  notice  thereof,  and  he  is  not  entitled 
to  use  the  ticket  for  transportation  after  the  ex- 
piration of  the  time  specified,*'*  unless  the  ticket  has 
been  extended  by  a  duly  authorized  a^nt  of  the 


Okl. — St.  Louis,  etc..  R.  Co.  v. 
Johnson,  25  Okl.  833.  108  P  378. 

[a]  81x-day  tlokat. — A  ticket 
which  Is  available  for  use  on  the  day 
of  ita  Issue  and  for  five  consecutive 
days  thereafter  is  practically  a  six- 
day  ticket.  Maxson  v.  Pennsylvania 
R.  Co..  49  Misc.  502,  97  NYS 
962. 

[b]  Altu  laantUoBtloii. — A  stlpu- 
latlon  contained  in  a  ticket  by  which 
the  use  of  the  same  fs  restricted  to 
fifteen  days  after  the  Identification 
of  the  original  purchaser  at  the  ter- 
minus of  his  Journey  Is  valid.  Raw- 
Itzky  V.  Louisville,  etc.,  R.  Co.,  40 
La.  Ann.  47.  3  S  387. 

32.  Brian  v.  Oreffon  Short  Line  R. 
Co.,  40  Mont.  109,  105  P  489,  25 
LRANS  459  and  note.  20  AnnCas  311 
and  note;  Gulf,  etc.,  R.  Co.  v. 
Wright.  10  Tex.  Civ.  A.  179,  30  SW 
294;  Gulf,  etc.,  R.  Co.  v.  Wright.  2 
Tex.  Civ.  A.  463.  21  SW  399. 

33.  Burn  v.  Chicago,  etc.,  R.  Co.. 
153  III.  A.  319;  Coburn  v.  Morgan's 
Louisiana,  etc..  R.  Co..  105  La.  398, 
29  S  882,  83  AmSU  242;  Illinois  Cent. 
R.  Co.  V.  Marlett.  75  Miss.  956.  23  S 
683. 

[a]    Vnintellltfible  Umttation. — 

A  ticket  stating  on  Its  face  that  it 
la  good  for  "one  passage  ...  If  pre- 
sented on  date  of  sale  shown  on 
back,"  is  limited  as  to  time,  although 
the  perforated  date  of  sale  Is  not 
shown  in  such  language  a.s  to  be 
intelligible  to  the  purchaser.  Pen- 
nington V.  Illinois  Cent.  R.  Co.,  252 
III.  584.  97  NR  289,  37  LUANS  983 
[rev  160  in.  A.  128). 

Ou-Oay  Ibnit  on  taUcaffe  tlekat  m 
balnff  TO  id  see  Infra  S  1140. 

34.  Southern  R.  Co.  v.  Watson, 
110  Oa.  681.  36  SE  209;  Illinois  Cent. 
R.  Co.  V.  Marlett,  76  Miss.  956.  23  S 
683. 

35.  See  statutory  provisions.  And 
see  Freeman  v.  Atchlnson,  etc.,  R. 
Co.,  71  Kan.  327,  80  P  692,  S  AnnCas 
118  (at  any  time  within  period  fixed 
by  statute  of  limitations);  Crabtree 
V.  Washington  County  R.  Co..  101 
Me.  485.  64  A  842  (SIX  years  from 
day  of  Issue,  under  Rev.  St.  c  62  S  2). 

fa]  Btatnt*  of  UinlteUoiia. — A 
flrst-class  railroad  ticket,  making  no 
provision  as  to  time  of  use,  is  sub- 
ject to  the  statute  of  limitations,  be- 
ginning to  run  from  its  date  of  is- 
sue; so  that  one  boarding  a  train  and 


claiming  a  right  of  passage  by  vir- 
tue only  of  such  a  ticket,  fourteen 
years  after  its  Issue,  is  a  trespasser, 
and  may  be  ejected.  Casslano  v. 
Galveston,  etc.,  R.  Co.,  (Tex.  Civ.  A.) 
82  SW  806. 

36.  Carpenter  v.  Grand  Trunk  R. 
Co.,  72  Me.  388,  39  AmR  340-  Boston, 
etc.,  R.  Co.  V.  Trafton.  151  Mass. 
229.  23  NE  829. 

Stattttai  affeotlna*  Interstate  oom- 
mero*  see  Commerce  [7  Cyc  4461, 

37.  Georgia  R.  Co.  v.  Baldonl.  115 
Ga.  1013,  42  SE  364;  Pennsylvania  R. 
Co.  v,  Splcker,  105  Pa,  142  (posters, 
circulars,  etc.);  Louisville,  etc.,  R. 
Co,  V.  Turner,  100  Tenn.  213.  47  SW 
223.  43  LRA  140. 

33.  Ala. — Morningstar  v.  Louis- 
ville, etc.,  R.  Co.,  135  Ala.  251,  33  S 
156. 

Cal. — Lundy  v.  Central  Pac.  R.  Co., 
66  Cal.  191,  i  P  1193,  56  AmR 
100, 

Ky. — Louisville,  etc.,  R.  Co.  v.  Ste- 
phen, 13  KyL  687. 

Mo. — Evans  v.  St.  Louis,  etc.,  R. 
Co..  11  Mo.  A.  463, 

Mont. — Brian  v.  Oregon  Short  Line 
R.  Co..  40  Mont.  109.  105  P  489,  25 
LRANS  459,  20  AnnCas  311. 

N.  Y. — Auerbach  v.  New  York  Cent, 
etc.,  R.  Co..  89  N.  Y.  281.  42  AmR 
290  [rev  GO  HowPr  382]. 

Tex. — Demllley  v.  Texas,  etc.,  R. 
Co.,  91  Tex.  215,  42  SW  640;  Texas, 
etc..  R.  Co.  V.  Powell,  13  Tex.  Civ. 
A.  212.  35  SW  841. 

39.  Georgia  Southern  R.  Co,  v. 
Blgelow,  68  Ga.  219;  Rolfs  v.  Atchi- 
son, etc.,  R.  Co.,  66  Kan.  272.  71  P 
526:  Mitchell  v.  Southern  R.  Co.,  77 
.Miss.  917,  27  S  834;  Gulf,  etc..  R. 
Co.  V.  Wright,  2  Tex.  Civ.  A,  463,  21 
SW  399. 

40.  Ellsworth  v.  Chicago,  etc.,  R. 
Co,.  95  Iowa  98,  63  NW  r,84.  29  LRA 
173;  Trice  v.  Chesapeake,  etc..  R. 
Co..  40  W.  Va.  271.  21  SE  1022. 

4X.  Pier  v.  Finch,  24  Barb.  (N. 
Y.)  614. 

40.  Bumham  v.  Grand  Trunk  R. 
Co..  63  Me.  298,  18  AmR  220;  Bolce 
v.  Hudson  River  R.  Co.,  61  Barb. 
(N.  T.)  611:  Brlgga  v.  Grand  Trunk 
R,  Co..  24  U.  C.  Q.  B.  510. 

Umltalioii  on  «m  of  nllsac* 
tioM  see  Infra  B  1140, 

48.  Bolce  V.  Hudson  River  R.  Co., 
61  Barb.  (N.  Y.)  611, 

44.    Ejection  of  on*  attempting  to 


zlde  on  an  explrcA  tlokst  see  Infra 

i  118L 

45.    Ala.— McGbee  T.  Drisdale.  Ill 

Ala,  697,  20  S  391. 

Ark. — Little  Rock,  etc,  R.  Co.  v. 
Dean,  43  Ark.  S29.  61  AmR  584. 

Ind. — Terre  Haute,  etc..  R.  Co.  v. 
Fitzgerald,  47  Ind.  79. 

Iowa. — Trezona  v.  Chicago  Great 
Western  R.  Co,,  107  Iowa  22,  77  NW 
486.  43  LRA  l56. 

Kan. — Freeman  .v.  Atchison,  etc., 
R.  Co.,  71  Kan,  327,  80  P  692.  6  Ann 
Cas  118  and  note. 

La. — Coburn  v.  Morgan's  Louisi- 
ana, etc.,  R.  Co.,  106  La.  398,  29  S 
882,  83  AmSR  342:  Rawltsky  t. 
Louisville,  etc.,  R.  Co.,  40  La.  Ann. 
47,  3  S  387. 

Md. — Pennington  v,  Philadelphia, 
etc..  R.  Co.,  62  Md.  96;  McClure  v. 
Philadelphia,  etc.,  R.  Co.,  34  Md.  532. 
6  AmR  345. 

Mass.- — Boston,  etc.,  R.  Co.  v,  Traf- 
ton, 151  Mass.  229,  23  NE  829;  Bos- 
ton, etc.,  R.  Co.  V.  Proctor,  1  Allen 
267,  79  AmD  729. 

Mich. — Heffron  v.  Detroit  City  R. 
Co..  92  Mich,  406.  62  NW  802.  31 
AmSR  601.  16  LRA  345. 

Miss. — Howard  v.  Chicago,  etc..  R. 
Co.,  61  Miss.  194. 

Mo. — Boling  V.  St.  Louie,  etc..  R. 
Co..  J89  Mo.  219.  88  SW  36;  Llllis 
V.  St.  Louis,  etc.,  R.  Co.,  64  Mo.  464, 
27  AmR  255;  Randolph  v.  Qulncy, 
etc.,  R.  Co..  129  Mo.  A.  1,  107  SW 
1029. 

N.  H. — Johnson  v.  Concord  R.  Corp., 
46  N.  H.  213.  88  AmD  199. 

N.  J. — State  v.  Campbell,  32  N.  J. 
L.  309. 

N.  Y. — Hill  V.  Syracuse,  etc..  R. 
Co.,  63  N.  Y.  101;  Elmore  v.  Sands. 
54  N.  Y.  612,  13  AmR  617;  Gale  v. 
Delaware,  etc.,  R.  Co..  7  Hun  670; 
Nelson  v.  Long  Island  R.  Co.,  7  Hun 
140;  Wenta  v.  Erie  R.  Co,.  3  Hun 
241.  5  Thomps.  &  C.  656;  Bolce  v. 
Hudson  River  R.  Co,,  61  Barb.  Sll; 
Barker  v.  Coflln,  31  Barb.  656. 

N.  C. — McRae  v.  Wilmington,  etc., 
R.  Co.,  88  N.  C.  526.  43  AmR 
746. 

Oh, — Pennsylvania  Co.  v.  HIne,  41 
Oh.  St.  276;  Powell  v.  Pittsburg,  etc.. 
R.  Co.,  25  Oh,  St.  70. 

Pa.— McElroy  v.  Railroad  Co.,  7 
Phlla.  206. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Looner. 
85  Tex.  158,  19  SW  1039,  34  AmSR 


For  later  «Mea,  derelopnaita  and  thmafm  In  the  law  see  cumulative  Annotations,  same  title,  paxp  andnote  number. 
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carrier.**  Aceording  to  some  authorities,  although 
the  ticket  is  an  ordinary  ticket,  tlic  fact  that  it  is 
limited  as  to  time  makes  it  more  than  a  mere  re- 
ceipt or  token,  as  it  expresses  at  least  a  part  of 
the  contract  between  the  parties,  and  by  accepting 
it  the  passenger  assents  to  the  limit  as  expressed 
and  is  not  entitled  to  use  it  after  that  limit  has 
expired."  But  aceording  to  other  authorities  the 
usual  rule  as  to  the  knowledge  and  assent  of  the 
passenger  to  a  limitation  of  an  ordinary  ticket** 
applies,  and  the  passenger  is  not  bound  by  the  limit 
of  time  expressed  in  such  ticket  unless  he  has  notice 
thereof  at  the  time  of  purchasing  the  ticket.*^  A 
passenger  is  not  entitled  to  transportation  on  an 
expired  ticket,  although  he  has  on  other  occasions 
been  permitted  to  ride  on  such  ticket  or  even  on 
the  particular  ticket  in  question,"  or  has  checked 
baggage  on  the  ticket,"  or  although  an  unauthor- 
ized agent  of  the  company  has  made  representations 
to  him  of  his  right  to  ride  thereon.^^  To  carry  a 
passenger  after  the  date  of  expiration  on  a  ticket, 
owing  to  a  mistake  in  writing  such  date,  is  not  a 
violation  of  the  Interstate  Commerce  Act,  since  the 
erroneous  issuance  of  a  ticket  in  terms  not  conform- 
ing to  the  actual  contract  does  not  make  an  unlaw- 
ful contract.''^ 

Fault  of  carrier.  It  has  been  held  that  if,  by 
fault  of  the  carrier,  the  passenger  is  delayed,  so 
that  he  cannot  complete  his  journey  within  the 
limitation  of  the  ticket,  then  he  is  entitled,  notwith- 
standing such  limitation,  to  continue  his  journey  to 
his  destination;'*  but  this  rule  does  not  apply  where 
the  delay  is  caused  by  a  third  person,"'  Where  the 
railroad  company  fails  to  run  its  trains  on  time, 
a  ticket  holder  who  boards  the  first  jmssenger  train 

787.  16  LRA  471:  Oulf,  etc.,  R.  Co.  v. 
Henry,  84  Tex.  S7S,  19  SW  870,  16 
LRA  318;  Missouri,  etc.,  R.  Co.  v. 
Murphy,  (Civ.  A.)  35  SW  66;  Texas, 
etc.,  R.  Co.  V.  McI>onald,  2  Tex.  A, 
Civ.  Cas  S  163. 

Vt. — Shedd  V.  Troy,  etc..  R.  Co..  40 
Vt.  88. 

Ont. — Farewell  v.  Grand  Trunk  R. 
Co..  15  U.  C.  C.  P.  427;  Brfggs  v. 
Grand  Trunk  R.  Co,,  24  U.  C.  Q.  B. 
BIO. 

46.  Klllott  V.  Southern  Pac.  Co.. 
145  Cal.  441.  79  P  420,  68  LRA  393; 
Randall  v.  New  Orleans,  etc.,  R.  Co., 
45  La.  Ann.  778.  13  S  166. 

[a]  XeMoaable  axtencioa,^ — Where 
a  railroad  sold  special  excursion 
tickets  limited  to  three  days,  which 
expired  on  July  6,  and  could  not  be 
used  within  the  prescribed  time 
owing  to  a  strike  and  Interruption  of 
train  ser\'ice,  an  extension  of  the 
time  limit  for  six  days  from  July  13 
was  a  reasonable  period  of  exten- 
sion; nor  was  it  rendered  unreason- 
able, as  to  a  particular  passenf^er.  by 
reason  of  his  having  no  occa.sion  to 
use  his  ticket  until  August  13. 
Elliott  V.  Southern  Pac  Co..  145  Cal. 
441,  79  P  420.  68  LRA  393. 

Waiver  of  Umltatloii  as  to  titne  see 
Infra  9  1146. 

47.  Hanlon  v.  Illinois  Cent.  R.  Co., 
109  Iowa  136,  80  NW  223;  Freeman  v. 
Atchison,  etc..  R.  Co.,  71  Kan.  327.  80 
P  592,  6  AnnCas  118;  Coburn  v.  Mor- 

ran's  Louisiana,  etc.,  R.  Co.,  105  La. 
98,  29  S  S82.  83  AmSR  242.    See  also 
caFea  supra  note  4Fi. 

48.  See  supra  g  1136. 

49.  Georgia  Cent.  R.  Co.  v.  Ricks, 
109  Ga.  339,  34  SE  570;  Boyd  v. 
Spencer,  103  Ga.  828.  30  SE  841.  68 
AmSR  146. 

Posting*  of  noUeei  In  wftltlu 
xooma  anA  ticket  oSoaR  not  bind" 
tar  on  paMsnrsn  see  supra  9  1138. 

50.  Iowa. — Sherman    v.  Chicago, 
etc..  R.  Co..  40  Iowa  45. 

Mass. — Wakefield  v.  South  Boston 
R.  Co..  117  Mass.  544. 
N.  H. — Johnson  v.  Concord  R.  Co.. 

[10  C  J.-45J 


46  K.  H.  213.  8B  Amt>  199. 

N.  T. — Hill  V.  Syracuse,  etc.,  R. 
Co..  63  N.  Y.  101. 

Pa. — Dietrich  v.  Pennsylvania  B. 
Co..  71  Pa.  432,  10  AmR  711. 

SI.  Wentz  V.  Erie  R.  Co.,  3  Hun 
(N.  Y.)  241. 

Ba.  McClure  v.  Phfladelphfa,  etc.. 
R.  Co.,  34  Md.  632,  9  AmR  345;  Bolce 
V.  Hudson  River  R.  Co..  61  Barb.  (N. 
T.)  611. 

53.  Illinois  Cent.  R.  Co.  v.  Flem- 
ing, 148  Ky.  473.  146  SW  H10. 

a]  Mlsteken  data  of  expiratloii.^ — 

ere  a  carrier  sells  a  return  excur- 
sion ticket  for  interstate  transporta- 
tion at  a  rate  duly  scheduled  and 
died  as  required  by  the  Interstate 
Commerce  Act,  to  expire  on  July  15. 
the  carriage  of  the  passenger  after 
July  12.  the  mistakenly  written  ex- 
piration date  of  the  ticket  Issued  to 
the  passenger,  Is  not  a  violation  of 
the  Interstate  Commerce  Act,  since 
the  erroneous  Issuance  of  a  ticket  In 
terms  not  conforming  to  the  actual 
contract  does  not  malce  an  unlawful 
contract,  Illinois  Cent.  R.  Co.  v. 
Fleming,  148  Ky.  473.  146  SW  1110. 

Oommerce  nnMaUy  see  Commerce 
[7  Cyc  407]. 

64.  Mornlngstar  v.  Louls\'ille,  etc., 
R.  Co..  135  Ala.  251.  33  S  156;  Wal- 
king V.  Pennsylvania  R.  Co..  21  D. 
C.  1;  Brian  V.  Oregon  Short  Line  R. 
Co..  40  Mont.  109.  105  P  489.  25  LRA 
NS  459  and  note.  20  AnnCas  311  and 
note;  Texas,  etc..  R.  Co.  v.  Dennis.  4 
Tex.  Civ.  A.  90,  23  SW  400;  Gulf.  etc.. 
R.  Co.  V.  Wright.  2  Tex.  CIv.  A.  463. 
21  SW  399. 

55.  Elliott  V.  Southern  Pac.  Co., 
145' Cal.  411,  79  P  420,  68  LRA  393. 

[a]  Return  prevented  by  strike. — 
The  fact  that  a  railroad  which  sold 
limited  return  trip  tickets  failed, 
owing  to  a  strikb,  to  carry  the  pas- 
sengers on  the  return  trip  within  the 
period  prescribed  by  the  ticket,  and 
thereby  put  them  to  the  trouble,  in- 
convenience, and  expense  of  return- 
ing by  other  means,  while  it  might 
give  rise  to  liability  for  damages 


stopping  at  his  station  after  the  purchase  of  his 
ticket  is  not  to  be  ousted  from  the  train  on  the 
ground  that  the  limit  of  tlie  ticket  has  expired.^ 
But  it  has  been  held  that  the  fact  that  the  carrier 
fraudulently  concealed  the  fact  tliat  it  might  not 
be  able  to  carry  the  passenger  oi;  his  return  trip 
within  the  time  prescribed  in  the  ticket  docs  not 
entitle  the  passenger  to  use  an  expired  ticket." 
Where  a  passenger  holds  a  limited  ticket  which 
expires  on  Sunday  and  he  is  prevented  from  riding 
on  that  date  because  the  company  runs  no  trains, 
he  is  entitled  to  a  passage  on  the  next  day.^^ 

Mileage  tickets.  A  mileage  ticket  limited  as  to 
time  and  good  for  a  specified  number  of  miles 
ceases  to  be  valid  at  the  expiration  of  that  time, 
altliough  the  number  of  miles  has  not  been  traveled 
ont.^*  However,  a  limitation  of  one  day  on  the  use 
of  a  mileage  ticket  for  two  thousand  miles  is  void 
on  its  faee,^  and  where  such  limitation  is  caused 
by  a  mistake  of  the  agent,  the  passenger  is  not 
bound  by  the  contract  until  it  is  reformed  in  a 
court  of  equity." 

Tickets  over  connecting  lines.  Where  a  railroad 
company  sells  a  limited  ticket  over  its  own  and 
connecting  roads,  and  such  ticket  is  a  joint  contract 
of  the  several  carriers,  a  passenger  who  is  delayed 
by  the  fault  of  one  of  the  roads  is  entitled  to  com- 
plete his  journey  on  such  ticket,  although  the  time 
expires  before  he  reaches  the  last  of  the  connect^ 
ing  lincs.^'  It  is  sufficient  if  the  trip  is  begun  on 
a  particular  line  and  the  ticket  is  presented  before 
midnight  on  the  day  named  as  the  limit,  although 
the  journey  is  not  completed  on  that  line  until  after 
that  time;  but  where  the  ticket  is  in  coupon  form, 
and  expressly  provides  that  the  carrier  selling  it  is 

proximately  caused  by  its  failure  to 
perform  Its  contract  according  to  its 
terms,  did  not  give  the  passengers 
the  right  to  enforce  a  passage  under 
the  original  contract,  and  on  another 
Journey  taken  by  them  within  a  rea- 
sonable time  subsequent  to  the  time 
specified  in  the  contract.  BUlott  v. 
Southern  Pac.  Co..  146  Cal.  441,  79  P 
420,  68  LRA  393. 

56.  Marx  v.  Louisiana  Western  R. 
Co..  112  La.  1085,  36  S  862. 

57.  Elliott  v.  Southern  Pac.  Co., 
145  Cal.  441,  79  P  420.  68  LRA  393. 

58.  Little  Rock,  etc..  R.  Co.  v. 
Dean.  43  Ark.  529,  51  AmR  584. 

[a]  Beason  for  ml*. — The  rule  la 
more  applicable  to  a  contract  for 
carriage  than  to  ordinary  contracts, 
for  the  re:i-son  that  the  time  for  per- 
formance Is  Imposed  by  the  company 
by  way  of  limitation,  and  the  con- 
tract should  be  so  construed  as  to 
save  the  rieht  and  prevent  a  for- 
feiture, if  it  can  be  done.  Little 
Rock,  etc.,  R.  Co.  v.  Dean.  43  Ark. 
529.  51  AmR  584. 

69.  Sherman  v.  Chicago,  etc.,  R. 
Co..  40  Iowa  45;  Llllis  v.  St,  Louis, 
etc..  R.  Co..  64  Mo.  464.  27  AmR  255; 
Powell  V.  Pittsburg,  etc.,  R.  Co..  25 
Oh.  St.  70. 

60.  Krueger  v.  Chicago,  etc.,  R. 
Co.,  68  Minn.  445.  71  NW  683,  64  Am 
SR  487. 

61.  Krueger  v.  Chicago,  etc.,  R. 
Co..  68  Minn.  445,  71  NW  683,  64  Am 
SR  487. 

8S.  Cleveland,  etc.,  R.  Co.  v.  Kins- 
ley, 27  Ind.  A.  135,  60  NE  169.  87 
AmSR  245;  Brian  v.  Oregon  Short 
Line  R,  Co,.  40  Mont.  109,  105  P  489, 
25  LRANS  459  and  note,  20  AnnCas 
311  and  note;  Gulf,  etc.,  R.  To.  v. 
Looney,  85  Tex.  158.  19  SW  1039,  34 
AmSR  787.  16  LRA  471;  Stevens  v. 
Wichita  Valley  R.  Co..  45  Tex.  CIv. 
A.  196,  100  SW  807;  Rutherford  v.  St. 
Louis  Southwestern  R.  Co.,  28  Tex. 
Civ.  A.  625,  67  SW  161. 

63.  Brian  v.  Oregon  Short  Line  R. 
Co.,  40  Mont,  109,  105  P  489.  26  LRA 
NS  469,  20  AnnCas  311, 
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merely  the  ^ent  of  the  connecting  roads  and  is  not 
responsible  beyond  its  own  line,  the  passenger  is  not 
entitled  to  be  carried  over  the  last  road  after  the 
time  has  expired,  although  he  is  delayed  by  the 
fault  of  one  of  the  other  companies."  Where 
the  last  day  of  the  limitation  falls  on  Sunday, 
and  the  last  line  runs  no  train  on  that  day, 
the  passenger  will  be  entitled  to  transportation 
if  he  presents  himself  for  the  first  train  of  the 
next  day."  Where  the  ticket  is  unlimited,  and  the 
passenger  has  used  it  over  the  first  road,  he  is  at 
liberty  to  begin  his  journey  over  the  second  road 

[$  114^  4.  lamitatioiis  as  to  Trains."  Subject 
to  reasonable  regulations  or  limitations,  the  holder 
of  a  general  ticket  purchased  at  the  regular  price 
is  entitled  to  passage  on  any  train  which  under  the 
usual  schedules  of  the  railroad  stops  at  his  destina- 
tion.** The  company  may,  however,  by  a  regulation 
or  condition  on  the  ticket  provide  that  certain 
tickets  shall  be  good  only  on  particular  trains."" 
Thus  the  carrier  may  require  that  holders  of  ex- 
cursion tickete  shall  travel  on  the  trains  provided 
for  that  special  purpose,  and  not  on  regular  trains;'" 
and  it  may  refuse  to  recognize  as  a  passenger  one 
who  is  riding  on  any  train  other  than  the  one  on 
which  he  is  entitled  to  travel  by  his  ticket,'^  as  by 
refusing  him  passage  on  a  second-class  ticket  on  a 


64»  Brian  v.  Orecon  Short  Line  R. 
Co.,  40  Mont  109,  106  P  489,  ZS  LRA 
NS  469,  20  AnnCaa  Sll :  Pennsylvania 
Co.  V.  Hine.  41  Oh.  St.  276. 

[a]  Wham  a  ooiuon  Uokvt  pro- 
TlOM  that  It  will  not  M  accepted^for 
paaaaga  unleay  used  to  destination 
before  midnight  on  a  certain  date,  if 
the  limitation  Is  reasonable  the  pas- 
senger la  not  entitled  to  transporta- 
tion over  the  last  road  on  presenting 
his  ticket  aner  that  time.  Brian  v. 
Oregon  Short  Line  R.  Co.,  40  Mont. 
109,  lOB  P  489,  ZB  LRANS  469,  20 
AnnCas'Sll. 

66.  Little  Rock,  etc.,  R.  Co.  v. 
I>ean,  43  Ark.  629,  61  XmR  684. 

6S>  Brooke  v.  Grand  Trunk  R.  Co., 
16  Mich.  332. 

67.  JMj  to  tnuMport  on  proper 
train  see  Infra  I  1230. 

68.  See  Infra  |  IZSO. 

69.  Ames  v.  Southern  Pac.  Co.,  141 
Cal.  728,  76  P  310,  99  AmSR  98;  Dun- 
lap  V.  Northern  Pac.  R.  Co.,  36  Minn. 
803,  28  NW  240;  Howard  V.  Chicago, 
etc.,  R.  Co.,  61  Mlsa.  194;  Nolan  v. 
New  York,  etc,  R.  Co.,  41  N.  T. 
Super.  641. 

{a]  Procuring  iMrth. — A  railroad 
company  has  the  righ  t  to  run  a 
special  train  at  night  for  those  only 
who  procure  sleeping  berths  thereon, 
and  a  ticket  for  such  train  may  be 
subject  to  a  rule  makfnK  it  a  condi- 
tion of  the  purchase  that  a  berth 
shaU  be  procured,  and  if  the  pur- 
chaser has  notice  of  such  condition, 
although  It  Is  not  expressed  in  his 
ticket,  he  is  not  entitled  to  ride  on 
such  train  unless  he  procures  a  berth 
thereon.  Ames  v.  Southern  Pac.  Co.. 
141  Cal.  728,  75  P  310,  99  AmSR  98. 

fb]  Mileage  tloket  not  good  on 
frelgut  train. — A  railroad  mileage 
ticket,  on  which  is  expressed  the  con- 
dition, expressly  assented  to  by  the 

furchaser,  that  It  shall  not  be  good 
or  pasRage  on  freight  trains,  does 
not  entitle  such  purcha.ser  to  ride  on 
a  frelf^ht  train,  although  the  carrier, 
subsequent  to  the  purchase  of  the 
ticket,  has  advertised  that  passengers 
with  tickets  may  ride  on  such  trains. 
Dunlap  V.  Northern  Pac.  R.  Co.,  36 
Minn.  203,  28  NW  240. 

TO.  McRae  V.  Wilmington,  etc.,  R. 
Co..  88  N.  C.  626,  43  AmU  745;  Eng- 
land V.  International,  etc.,  R.  Co.,  32 
Tex.  Civ.  A.  86.  73  SW  24. 

[a]  Xsi41«r  train. — The  holder  of 
such  a  ticket  cannot  return  on  a 


regular  train,  even  at  an  earlier  day 
than  that  advertised  for  the  excur- 
sion train.  McRae  v.  Wilmington, 
etc..  R.  Co.,  88  N.  C.  620.  43  AmR  746. 

71.  Howard  v.  Chicago,  etc.,  R, 
Co..  61  Miss.  194. 

73.  New  York,  eta,  R.  Co.  v.  Ben- 
nett, 50  Fed.  496,  1  CCA  544. 

73.  Johnson  v.  Philadelphia,  etc., 
R.  Co.,  GS  Md.  106. 

74>  U.  S. — Boylan  V.  Hot  Springs 
R.  Co..  132  U.  8.  146,  10  SCt  60,  S3 
L.  ed.  290. 

Cal. — Marlow  v.  Southern  Pac  Co.. 
161  Cal.  383,  SO  P  928,  121  AmSR  127; 
Elser  v.  Southern  Pac  Co.,  7  Cal.  A. 
493,  94  P  8B2. 

Ga. — Qeorgla  Cent  R.  Co.  v.  Can- 
non. 106  Ga.  82S,  32  SK  874;  Southern 
R.  Co.  V.  Barlow,  104  Oa.  218,  30  SE 
732,  69  AmSR  166;  Moses  v.  East 
Tennessee,  etc.,  R.  Co.,  73  Oa.  366. 
But  see  Phillips  V.  Georgia  R,  etc., 
Co..  93  Oa.  356.  20  SE  247  (holding 
that,  where,  by  virtue  of  a  statute,  a 
carrier  may  not  limit  its  liability 
by  a  notice  In  the  ticket,  it  cannot, 
after  the  sale  of  a  ticket,  require  the 
holder  to  aflUx  hts  signature  thereto 
as  a  condition  precedent  to  his  right 
to  make  the  return  trip,  notwith- 
standing the  ticket  bore  on  its  face 
such  a  condition  and  was  sold  at  a 
reduced  rate). 

Ind. — Pittsburgh,  etc.,  R.  Co.  v. 
Coll.  37  Ind.  A.  232,  76  NE  816; 
Louisville,  etc.,  R.  Co.  v.  Wright,  18 
Ind.  A.  126,  47  NE  491. 

Kan. — Dangerfleld  v.  Atchison,  etc., 
R.  Co.,  62  Kan.  85,  61  P  405. 

Ky. — Illinois  Cent.  R.  Co.  v.  WIl- 
llams,  147  Ky.  62.  143  SW  760;  Balti- 
more, etc.,  R.  Co.  V,  Hudson,  117  Ky. 
985.  80  SW  454.  25  KvL  2154. 

X.a, — Rawltzky  v,  Louisville,  etc., 
R.  Co.,  40  La.  Ann.  47,  3  S  387. 

Mich. — Edwards  v.  Lake  Shore, 
etc.,  R.  Co..  81  Mich.  364,  46  NW  827, 
21  AmSR  527. 

Pa. — Bowers  v.  Pittsburgh,  etc..  R. 
Co..  158  Pa.  302,  27  A  893. 

S.  C. — Sellers  v.  Atlantic  Coast 
Line  R.  Co..  77  S.  C.  361,  57  SK  1102; 
Bethea  v.  Northeastern  R.  Co.,  26 
S.  C.  91,  1  SE  372. 

Tenn. — Watson  v.  Louisville,  etc., 
R.  Co.,  104  Tenn.  194,  66  SW  1024. 
49  LRA  454. 

Tex. — Abram  v.  Gulf,  etc.,  R.  Co.. 
83  Tex.  61.  18  SW  321;  Reed  v.  Texas, 
etc..  R.  Co..  (Civ.  A.)  50  SW  432. 

Ont. — Taylor  v.  Grand  Trunk  R. 


train  on  which  only  first-class  tickets  are  accepted." 
Where  the  ticket  calls  for  a  "continuous  trip  only" 
between  two  points,  it  is  not  valid  for  passage  to  an 
intermediate  point  on  a  train  which  does  not  make 
the  whole  trip." 

[$  1142]  6.  Stamping.  Signing,  and  Identification 
— a.  In  QeneraL  Usual  conditions  in  an  excursion 
ticket  sold  for  a  round  trip  at  a  reduced  rate  are 
that  before  the  returning  portion  of  the  ticket  may 
be  used  it  must  be  presented  by  the  holder  to  an 
agent  at  the  other  end  of  the  line  to  be  signed  or 
stamped  by  him,  and  that  the  holder  must  identify 
himself  as  the  original  purchaser  by  writing  his  sig- 
nature on  the  ticket  or,  if  this  is  not  satisfactoiy 
to  the  validating  agent,  by  producing  other  proo& 
of  his  identity,  and  such  conditions  have  been  up- 
held as  reasonable  and  valid."  Where  there  is  an 
obvious  mistake  in  the  body  of  the  contract  indorsed 
on  the  ticket  as  to  the  place  of  identification,  but 
whicli  is  inconsistent  with  the  whole  tenor  of  the 
contract  and  does  not  mislead  the  holder,  the  eon- 
tract  requiring  a  restamping  of  the  tieket  is  not 
invalidated."  It  is  the  duty  of  the '  passenger  to 
present  his  ticket  to  the  validating  agent,  but  it  is 
then  the  duty  of  the  agent  to  see  that  the  validat- 
ing is  properly  done.^*^  The  passenger  is  not  re- 
quired to  discover  any  mistake  of  the  agent,"  nor 
need  he  use  specific  terms  to  ask  the  f^ent  to  vali- 

Co^  4  Ont.  L.  357.  1  OntWB  447. 

But  see  Lake  Shore,  etc.,  R.  Co.  v. 
Mortal,  8  Oh.  Cir.  Dec.  134,  18  Oh. 
Cir.  Ct.  662  (holding  that  a  provision 
printed  on  the  face  of  a  flrst-clasa 
return  trip  railroad  ticket,  to  the 
effect  that  It  will  not  be  valid  for 
the  return  Journey  unless  stamped 
by  the  agent  of  the  company  at  the 

Rlace  from  which  the  return  journey 
I  authorised,  forms  no  part  of  the 
contract  between  such  purchaser  as 
a  passenger  and  such  company  as  a 
carrier,  and  doea  not  quality  the 
usual  rights  and  obligations  of 
either.  If  such  purchaser  does  not 
assent  to  such  conditions  before  or 
at  the  time  he  purchases  such  ticket; 
and  hlB  mere  acceptance  of  the  ticket 
Is  not  such  assent). 

[a]  yaMenger  vnsltle  to  read  or 
wnte^-4uch  condition  printed  on  the 
ticket  1b  obligatory  on  a  passenger 
who  can  neither  read  nor  write,  and 
who  is  not  speclflcally  notifled  there- 
of. Wateon  v.  Louisville,  etc..  R. 
Co.;  104  Tenn.  194,  56  SW  1024.  49 
LRA  464. 

[b]  Heeessity  of  signing. — A  con- 
dition that  the  purchaser  agrees  to 
sign  his  name  to  Identify  himself 
when  called  on  so  to  do  by  a  con- 
ductor or  agent  does  not  require  the 
passenger  to  sign,  as  a  part  of  the 

firocesB  of  validating  the  ticket,  un- 
ess  he  Is  called  on  so  to  do  by  the 
validating  agent,  although  a  blank 
space  is  left  for  his  signature.  Illi- 
nois CenL  R.  Co,  V.  Williams,  147 
Ky.  52,  143  SW  760. 

7S.  Bethea  v  Northeastern  R.  Co., 
2B  S.  C.  91,  1  SE  372. 

78,  Illinois  Cent.  R.  Co.  v.  Wil- 
liams, 147  Ky.  62,  143  SW  760;  Hous- 
ton, etc.,  R,  Co,  V.  Arey,  18  Tex.  Civ. 
A.  457,  44  SW  894. 

[a]  niustratlon. — ^Where  a  ticket 
to  H  and  return  stipulates  that,  to  be 
good  for  return,  It  must  flrat  be 
signed  nnd  stamped  by  the  company's 
agent  at  H,  and  the  passenger  knows 
of  this,  and  the  signing  and  stamp- 
ing Is  not  done,  and  tie  does  not 
ask  that  It  be  done,  he  cannot  com- 
plain of  a  refusal  to  accept  It  for 
passage,  although  the  agent  at  the 
tloket  office  to  whom  he  showed  it 
said  at  the  time  that  it  was  all  right. 
Houston,  etc.,  R,  Co.  v.  Arey,  18  Tex. 
Civ.  A.  457,  44  SW  894. 

77.  Illinois  Cent.  R.  Co.  v.  Wil- 
liams. 147  Ky.  62,  143  SW  760. 


For  latw  eaaea,  OertiopmeBti  and  tihaagva  in  the  law  see  cumulative  Annotations,  same  title,  paca^nd  note  number. 
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date  the  ticket;  but  it  is  sufficient  that  the  ticket 
eomes  into  the  agent's  hands  with  information  that 
the  passenger  is  starting  on  his  return  journey.'" 
Signing  by  the  purchaser  is  also  sometimes  regaired 
as  to  other  special  tickets  at  the  issuing  office. 

[$  1143]  b.  Sufficient  of  IdentiflcatioiL  It  has 
been  held  that  ■  the  purchaser  merely  writi^  his 
name,  without  more,  is  not  necessarily  a  suf&ient 
identification,  but  that  he  must  offer  to  the  agent 
such  proof  of  his  identity  as  would  satisfy  a  rea- 
sonable man,^  and  that  he  is  not  bound  to  identify 
himself  to  the  satisfaction  of  the  train  agent."'^  The 
validating  agent  is  not  required  to  accept  the  hold- 
er's verbal  assurance  of  his  identity  or  to  institute 
other  inquiries  with  a  view  of  satisfying  himself  on 
such  subject,  as  the  burden  is  on  the  holder  to  pro- 
duce sufficient  evidence  of  his  identification,'^  but  the 
agent  cannot  refuse  to  hear  facts  on  the  subject  of 
identification  ;^  and  on  the  refusal  of  the  conductor 
or  apent  to  allow  the  passenger  to  identify  himself 
by  signature,  he  cannot  be  required  to  furnish  other 
identification."  Where  the  ticket  provides  that  the 
holder  shall  identify  himself  "to  the  satisfaction" 
of  a  designated  agent,  such  agent  is  the  party  to 
determine  the  sufficiency  of  the  identification,  and' 
it  may  not  be  referred  to  a  jury  to  determine 
whether  he  was  or  was  not  "satisfied"  witii  the 
proof  of  identity." 

1144]  c  Effect  of  Noncompliance — (1)  Failure 


or  BafiiMl  of  Agent  to  Act.  The  passei^^'s  right 
to  transportation  is  uni^eted  by  the  arbitrary 
refusal  of  the  agent  to  stamp  and  a^sa  the  ticket, 
or  by  his  neglect  so  to  do,"  when  the  ticket  is  prop- 
erly presented  to  him.  It  has  been  held  that,  where 
there  was  no  one  preeent  at  the  station  author- 
ized to  validate  the  ticket,  and  the  passenger  did 
ev^thing  that  ordinary  prudence  and  dil^rence 
would  require  to  obtain  a  validation  of  the  tidcet, 
he  is  entitled  to  ride  on  the  unvalidated  ticket  on 
explaining  the  circumstances  to  the'  conductor,*' 
since  it  is  incumbent  on  the  carrier  to  have  present, 
at  a  reasonable  time  before  the  arrival  of  trains  on 
which  the  ticket  would  be  good  for  passage,  on  any 
date  on  which  the  purchaser  might  see  fit  to  use 
it,  an  agent  authorized  to  sign  and  to  stamp  the 
ticket  in  the  manner  therein  provided." 

Agent  of  connecting  line.  Where  the  ticket  is 
for  carriage  over  several  lines  and  contemplates 
that  it  shall  be  validated  by  the  agent  at  the  point 
of  destination  for  the  return  trip,  the  company 
issuing  the  ticket  is  liable  for  the  fault  of  such 
agent  in  failing  properly  to  validate  the  ticket,^ 
unless  the  initial  company  acts  merely  as  agent  for 
the  connecting  lines  in  issuing  the  ticket,'^  or  unless 
the  ticket  provides  that  such  company  will  not  he 
responsible  beyond  its  own  line.*^ 

[§  1145]  (2)  Where  Purchaser  Is  at  Fault.  It  is 
incumbent  on  the  purchaser  to  use  reasonable  means 


78.  Illinois  Cent.  R.  Co.  v.  Wil- 
liams, 147  Ky.  52,  143  SW  760. 

"By  practically  all  the  authorities 
examined  It  Is  settled  that  there  is 
an  affirmative  obUsatlon  upon  the 
passenger,  laia  upon  him  by  the  con- 
tract Into  which  he  enters,  to  take 
hia  ticket  to  the  aerent  at  the  turnlne 

SInt.  in  order  that  It  may  be  valf- 
ted  for  the  return  Journey.  But 
when  once  he  has  presented  It  to  the 
asent.  and  given  nlm  to  understand 
that  he  Is  entering  upon  his  return 
Journey,  the  duty  oevolvea  upon  the 
agent  to  see  that  the  validating  Is 
done  properly.  At  this  point  the 
passenger  has  discharged  his  full 
duty;  and  is  not  to  suffer  because  of 
the  oarelessness,  inattentton.  or  igno- 
mnce  of  the  agent  placed  in  charge 
of  the  other  side  of  the  contract 
duty  by  the  opposite  party  to  the 
contract."  Illinois  Cent.  R.  Co.  v. 
Williams.  147  Ky.  62,  58.  143  SW  760. 

TC.  Chicago,  etc.,  R.  Co.  v.  New- 
bum,  27  Okl.  »,  110  F  IOCS,  30  L.RANS 
432;  Ketcheson  v.  Southern  Pac.  Co., 
19  T«x.  Civ.  A.  288.  4S  SW  907;  Mex- 
ican Cent.  R.  Co.  v.  Ooodman,  (Tex. 
Civ.  A.)  43  SW  680. 

fa]  nnatnre  of  MuitaBa  to  wife's 
tinkst^  If  a  husband.  In  reliance  on 
the  agent's  statement  that  it  is  per- 
missible for  him  so  to  do.  signs  hla 
own  name  to  a  ticket  Intended  for 
his  wife's  use,  the  company  may  not 
refuse  to  honor  the  ticket  when  pre- 
sented by  the  wife,  although  the 
ticket  states  that  it  must  be  signed 
by  the  person  using  it.  Uextcan  Cent. 
R.  Co.  V.  Goodman,  (Tex.  Civ.  A.)  43 
SW  580. 

80.  Marlow  v.  Southern  PaC.  Co., 
151  Cal.  883,  90  P  928,  181  AmSR 
127:  Brlgham  v.  Southern  Pac.  Co.,  2 
Cal.  A.  522.  84  P  306;  Central  of 
Georgia  R.  Co.  v.  Cannon,  106  Oa. 
828,  32  SE  874;  Southern  R.  Co.  v. 
Cassell.  122  Ky.  317,  92  SW  281; 
Jones  V.  Missouri,  etc.,  R.  Co.,  (Tex. 
Civ.  A.)  157  SW  213. 

[a}  Bule  applied. — ^A  ticket,  signed 
by  the  purcnaser,  and  reading,  "I 
agree  to  Identify  myself  as  the  orig- 
inal purchaser  of  this  ticket,  by  sig- 
nature or  otherwise,  to  the  satisfac- 
tion of  the  conductors,  agents,  or 
representatives  of  the  railway  com- 
panies over  whose  lines  this  ticket 
reads  whenever  called  upon  to  do  so," 
does  not  require  the  passenger  to 
satisfy  the  conductor  of  bis  identity 
as  the  original  purchaser,  but  only 


requires  identlflcatlon  by  mich  proof 
as  would  satisfy  the  mind  of  a  rea- 
sonable, conscientious,  and  pradent 
man  selected  by  the  parties  to  pass 
on  the  question.  Southern  R.  Co.  v. 
Cassell,  122  Ky.  817,  819.  93  SW  281, 
28  KyL  1230. 

[bl  Where  the  puzohaaer  "prfated" 
his  name  (1)  on  the  ticket,  thus  ren- 
dering It  impossible  to  Identify  him- 
self as  the  original  purchaser  by  re- 
producing his  slgnatuiy.  It  was  not 
satisfactory  proof,  under  all  circum- 
stances, to  the  agent  at  his  destina- 
tion, to  prove  by  witnesses  that  the 
holder's  name  was  the  same  as  the 
name  printed  on  the  ticket,  to  show 
that  he  was  the  original  purchaser. 
Central  of  Georgia  R.  Co.  v.  Cannon, 
106  Oa.  828,  38  SB  874.  (2)  The  fact 
that  the  holder  of  a  round  trip  ex- 
cursion ticket  on  which  he  had 
"printed"  his  name  as  hia  signature 
produced  to  the  validating  agent,  at 
the  time  he  was  ready  to  return, 
evidence  sufficient  to  snow  that  he 
"was  the  man  he  represented  himself 
to  be"  wae  Insufficient  to  identify 
him  as  the  original  purchaser  of  the 
ticket.  Central  of  (leorgla  R.  Co.  v. 
Cannon^Oe  Oa.  828,  880,  82  SB  874. 

[c]  Wliere  the  ticket  has  on  Its 
margin  a  desorlpttoa  of  the  passen- 
ger and  stipulates  that  the  ticket  will 
not  be  accepted  unless  the  contract 
Is  signed  by  the  person  using  it.  the 
signature  Is  not  the  only  means  of 
identification,  and  the  agent  author- 
ised to  approve  the  ticket  and  make 
It  valid  for  the  return  trip  cannot 
refuse  to  hear  other  facts  on  the 
subject  of  identification.  Houston, 
etc  .  R.  Co.  v.  Lee,  (Tex.  Civ.  A.)  123 
SW  164. 

81.  Brlgham  v.  Southern  Pac.  Co., 
2  Cal.  A.  622,  84  P  306. 

83.  Baltimore,  etc..  R.  Co.  v.  Hud^ 
Bon.  117  Ky.  995,  80  SW  464,  25  KyL 
2154. 

83.  Houston,  etc.,  R.  Co.  v.  Lee. 
(Tex.  Civ.  A.)  123  SW  154. 

84.  Norfolk,  etc.,  R.  Co.  v.  Ander- 
son, 90  Va.  1.  IT  SB  7E7,  44  AmSR 
884. 

86.  Bethea  v.  Northeastern  R.  Co., 
26  8.  C.  91.  1  SE  872. 

86.  McGhee  v.  Reynolds,  117  Ala. 
413.  23  S  68-  Pittsburgh,  etc..  R.  Co. 
V.  Coll.  37  Ind.  A.  232.  76  NE  816; 
Baltimore,  etc.,  R.  Co.  v.  Hudson,  92 
SW  947.  29  KyL  298:  Atchison,  etc.. 
R.  Co.  v.  Lucas,  105  Tex.  82.  144  SW 
1126,  39  LRANS  512;  Texas,  etc.,  R. 


Co.  V.  Payne,  99  Tex.  46,  87  SW  880. 
122  AmSR  603,  70  LRA  946;  Ft 
Worth,  etc.,  R.  Co.  v.  Jones,  38  Tex. 
Civ.  A.  129,  85  SW  37;  Missouri  Pac. 
R.  Co.  V.  Marttno,  2  Tex.  Civ.  A.  634. 
18  SW  1066,  21  SW  781.  But  see 
Central  Trust  Co.  v.  Elast  Tennessee, 
etc.  R.  Co.,  65  Fed.  332  (holding  that 
the  passenger  may  be  expelled  from 
the  train  where  the  stipulation  call- 
ing for  the  counter-signature  of  the 
agent  has  not  been  compiled  with, 
notwithstanding  nonaompilance  was 
due  to  the  assurance  by  the  agent 
that  such  counter-signature  was  un- 
necessary). 

FaUnre  to  comply  with  ooaOltloiL 
as  to  Btamplttg,  ugiilng,  and  IdeatU 
lleatlon  as  gcowd  for  ejeotbm  see 
infra  S  1180. 

87.  Northern  Pac.  R.  Co.  v.  Pau- 
son,  70  Fed.  585,  17  CCA  287. 

88.  Southern  R.  Co.  v.  Wood,  IH 
Oa.  140,  39  SE  894.  55  LRA  586;  WIl. 
cox  v.  Louisville,  etc.,  R.  Co.,  7  La 
A.  (Orleans)  870.  See  also  infra 
S  IISO.  But  see  Western  Maryland 
R.  Co.  V.  Stocksdale,  83  Md.  246,  84 
A  880  (holding  that,  where  the  con- 
dition required  the  return  coupon  to 
he  stamped  by  a  designated  ofncer  of 
a  camp  meeting  association,  and  the 
holder  was  unaftle  to  comply  for  the 
reason  that  the  camp  meeting  had 
closed  and  there  was  no  one  pres- 
ent authorised  to  act,  he  might  be 
ejected  from  the  train). 

[a]  "A  reasonable  time  at  which  to 
present  a  ticket  for  validation  la 
that  at  which  one  may  reasonably 
expect  to  And  the  aerent  at  his  office; 
this  includes  not  only  the  time  at 
which  the  agent  Is  required  to  be 

firesent.  but  also  that  at  which  he  Is, 
n  fact,  usually  present."  Wilcox  v. 
Louisville,  etc.,  R.  Co.,  7  La.  A.  (Or- 
leans) 370.  371. 

89.  Southern  R.  Co.  v.  Wood.  114 
Oa.  140,  39  SE  894.  65  LRA  636. 

90.  Chase  v.  Atchison,  etc.,  R.  Co., 
70  Kan.  546.  79  P  153;  Oulf,  etc..  R. 
Co.  V.  St.  John,  13  Tex.  Civ.  A.  257, 
35  SW  501  (where  the  agent  returned 
the  ticket  to  the  passenger  without 
stamping  It,  telling  him  this  was  un- 
necessary). 

Hatnre  and  extent-  of  llahlU'^  of 
ooaaeottng  lines  ganerallv  see  Infra 
fiS  1269^62. 

91.  Bethea  v.  Northeastern  R.  Co., 
26  S.  C.  91,  1  SE  372. 

92.  Mosher  v.  Bt.  Loula,  etc..  R. 
Co.,  12?  U.  S.  890,.8  SCIl  i824.,8i  L. 
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of  complying  with  a  condition  as  to  identifying 
himself  to  the  agent;**  and  where,  after  ample 
opportunity  for  complying  with  spch  stipulation  has 
been  afforded  to  him,  he  fails  so  to  do,  he  is  not 
entitled  to  transportation  on  his  ticket,  unless  in 
80  doing  he  relies  on  the  representations  of  an  au- 
thorized agent  of  the  company." 

[i  1146]  6.  Waiver  of  Conditions — a.  In  Cteneral. 
Except  where  it  is  stipulated  in  the  ticket  itself 
that  no  agent  or  employee  has  authority  to  waive 
the  conditions,""  a  general  officer,  or  an  agent  au- 
thorized to  determine  whether  or  not  a  passenger  is 
entitled  to  transportation,  may  waive  the  conditions 
in  a  ticket."  But  such  a  waiver  cannot  be  made 
by  an  agent  or  servant  having  no  authority  to  de- 
termine such  a  question,  such  as  a  servant  admittir^ 
passengers  to  the  trains,  a  baggagemaster,  or  an 
agent  giving  information  not  in  connection  with  the 
sale  of  the  ticket."*  A  waiver  by  one  conductor  as 
to  his  portion  of  the  route  will  not,  as  a  general  rule, 
be  binding  on  other  conductors."  A  purchaser  of 
tickets  with  authority  to  resell  them  may  waive  a 


requirement  ^as  to  sig&atnr&^ 

After  8a]«  of  ticket.  A  ticket  agent  has  not  the 
implied  power  to  bind  the  eompany,  after  the  sale 
of  the  ticket  is  fully  completed  and  his  duties  in 
regard  to  it  are  at  an  end,  by  representations  which 
contradict  the  plain  terms  of  the  ticket  sold.'  An 
agent  who  has  sold  a  ticket  has  no  implied  author- 
ity, after  the  ticket  has  expired  by  limitation,  to 
waive  such  limitation  and  make  a  new  contract  as 
to  its  use.* 

1147]  b.  Omission  to  Enforce  Condition.  The 

fact  that  compliance  with  the  conditions  of  a  ticket 
has  not  been  required  in  other  instances  will  not 
amount  to  a  waiver  of  soch  conditions,  unless,  on 
the  occasion  in  question,  such  instances  were  known 
to  the  passenger  and  were  sufficiently  numerous  to 
induce  him  to  believe  that  the  requirement  had 
been  abandoned.^  Thus  the  fact  that  the  passenger 
has  on  other  occasions  been  permitted  to  ride  cm 
an  expired  ticket,  or  even  on  the  particular  ticket 
in  question,  docs  not  establish  a  custom  to  that 
effect,  and  so  entitle  the  passenger  to  transports- 


ed.  249;  Boltn?  v.  St.  Loula.  etc.,  R. 
Co..  189  Mo.  219.  88  SW  35;  Clark  v. 
Qalveston,  etc.,  R.  Co.,  (Tex.  Civ.  A.) 
137  SW  716.  But  see  RusBell  V. 
Missouri,  etc.,  R.  Co.,  12  Tex.  Civ.  A. 
627.  35  SW  724  (where  the  agent 
refuaed  to  stamp  the  ttcltet  because 
It  did  not  bear  the  stamp  of  the 
ofRce  by  which  it  was  issued). 

93.  Southern  R.  Co.  v.  Barlow,  104 
Oa.  213,  30  SB  732,  69  AmSR  166. 

[a]  niTistratlon. — A  special  con- 
tract on  a  railroad  excursion  ticket, 
stipulatlnK  that  the  ticket  would  not 
be  valid  for  the  returning:  trip  unless 
signed  by  the  purchaser  In  tne  pres- 
ence of  a  designated  agent,  and  ''also 
witnessed  and  ofllclally  executed  by 
said  agent  for  the  returning  trip,'* 
necessarily  implied  that  It  was  in- 
cumbent on  the  purchaser  to  use 
reasonable  means  of  Identifying  him- 
self as  such  to  this  agent.  Southern 
R.  Co.  V.  Barlow.  104  Ga.  213,  30  SB 
732.  69  AmSR  166. 

94.  U.  S. — MoBher  v.  St.  Ix>uis, 
etc.,  R.  Co.,  127  U.  S.  890,  8  SCt  1S24, 
32  U  ed.  249. 

Ga. — Wenz  v.  Savannah,  etc,  R. 
Co.,  108  Ga.  290.  33  SB  970. 

Ind, — Louisville,  etc.,  R.  Co,  v. 
Wright.  18  Ind.  A.  126,  47  NE  491. 

Kan. — Dangerfield  v.  Atchison,  etc., 
R.  Co.,  62  Kan.  8S.  61  P  405. 

La. — Rawltzky  v. /Louisville,  etc., 
R.  Co.,  40  La.  Ann.  47,  8  S  887. 

Md. — Western  Maryland  R.  Co.  v, 
Stocksdale.  83  Md.  246,  34  A  880. 

Pa. — Bowers  v.  Pittsburgh,  etc.,  R. 
Co.,  1K8  Pa.  302,  27  A  893. 

Tenn. — Watson  v.  Louisville,  etc., 
R.  Co..  104  Tenn.  194,  66  SW  1024, 
49  LRA  464. 

Tex. — Reed  v.  Texas,  etc.,  R.  Co., 
(Civ.  A.)  60  SW  433. 

Ejeotlon  for  fall  ore  to  Aomply  with 
■noli  a  atlpnlatlon  see  Infra  B  1180. 

95.  Houston,  etc.,  R.  Co.  v.  Lee, 
(Tex.  Civ.  A.)  123  SW  154.  Compare 
Ketcheson  v.  Southern  Pac.  Co..  19 
Tex.  Clv.  A.  288,  46  SW  907  (where 
the  ticket  expressly  provided  that 
the  agent  was  without  authority  to 
waive  or  to  modify  any  of  the  stipu- 
lations). 

96.  Boylan  v.  Hot  Springs  R.  Co.. 
132  U.  S.  146,  10  SCt  50.  33  L.  ed. 
290;  Mosher  v.  St.  Louis,  etc.,  R. 
Co.,  127  U.  S.  390,  8  SCt  1324.  82  L. 
ed.  249;  Coyl©  v.  Southern  R.  Co., 
112  Ga.  121.  87  SE  163;  Houston,  etc.. 
R.  Co.  v.  T.^e,  104  Tex.  82.  133  SW 
868;  International,  etc.  R.  Co.  v. 
Best.  93  Tex.  344,  55  SW  315:  Ket- 
cheson V.  Southern  Pac.  Co..  19  Tex. 
Civ.  A.  288.  46  SW  907.  Compare 
Galveston,  etc.,  R.  Co,  v.  Ktnnebrew, 
7  Tex.  Civ.  A.  649,  27  SW  631  (hold- 
ing that,  where  the  agent  has  au- 
thority to  sell  both  limited  and  un- 
limited tickets,  his  sale  of  a  ticket 


as  an  unlimited  ticket  will  bind  the 
carrier,  although  the  ticket  furnished 
is  in  fact  limited,  and  stipulates 
that  the  conditions  cannot  b«  waived 
by  an  employee). 

[a]  A  paasanger  affeut  cannot 
waive  the  conditions  of  a  ticket 
which  Is  accepted  by  the  purchaser 
on  condition  that  no  employee  can 
change  its  stipulations.  Heed  v. 
Texas,  etc.,  R.  Co.,  (Tex.  Clv.  A.)  50 
SW  432. 

[b]  Wbere  tlie  affMt  of  tHe  t»r- 

muul  xtfA  is  not  shown  to  be  the 
representative  of  the  Intermediate 
carrier,  his  attempted  exemption  of 
the  time  limit  In  a  coupon  ticket  Is 
unavailing,  particularly  where  the 
ticket  provides  that  no  agent  has  au- 
thorlty  to  waive  or  to  alter  any  of 
Its  terms.  Landers  v.  MLssourl,  etc., 
R.  Co.,  (Tex,  qiv.  A.)  50  SW  628. 

97.  ha..- — Randall  v.  New  Orleans, 
etc.,  R.  Co,.  4S  La.  Ann.  778,  13  S 
166. 

N.  Y.— Hardy  v.  New  York,  etc., 
R.  Co.,  12  NYS  65. 

N.  O. — Taylor  v.  Seaboard,  etc..  R. 
Co.,  99  N.  C.  185,  6  SB  760,  6  AmSR 
509. 

Tenn. — Loulavllle.  etc.,  R.  Co.  v, 
Blair,  104  Tenn.  212,  55  SW  154. 

Tex. — Mexican  Cent.  R.  Co.  v, 
Goodman,  (Civ.  A.)  43  SW  680;  Mis- 
souri, etc.,  R.  Co.  v.  Cook,  B  Tex.  Clv. 
A.  376.  27  SW  769. 

98.  U.  S. — Central  Trust  Co.  v, 
EABt  Tennessee,  etc.,  R.  Co.,  66  Fed. 
332. 

Cal.— Elliott  V.  Southern  Pac.  Co., 
145  Cal.  441,  79  P  420,  68  LRA  893. 

111. — Pennington  v.  Illinois  Cent. 
R.  Co.,  69  III.  A.  628. 

N.  Y.— Went*  v.  Erie  R.  Co.,  3 
Hun  241,  6  Thomps.  &  C.  556;  Bolce 
V.  Hudson  River  R.  Co.,  61  Barb. 
611. 

Utah. — Drummond  v.  Southern  Pac. 
Co.,  7  Utah  118,  25  P  733. 

99.  111. — Burn  v.  Chicago,  etc.,  R. 
Co..  153  111.  A.  319. 

Kan, — Dangerfield  v.  Atchison,  etc, 
R.  Co.,  62  Kan.  85,  61  P  405. 

Mo. — Cloud  v.  St.  Louis,  etc.,  R. 
Co..  14  Mo.  A.  136. 

N.  Y. — Hill  V.  Syracuse,  etc.,  R. 
Co..  63  N.  Y.  101. 

Pa. — Bowers  v.  Pitsburgh,  etc.,  R 
Co..  158  Pa.  .302,  27  A  893;  Dietrich 
V.  Pennsylvania  R.  Co.,  71  Pa.  432,  10 
AmR  711. 

Tex. — International,  etc.,  R.  Co. 
V.  Best.  93  Tex.  344,  65  SW  31B. 

[a]  Tbnj,  if  a  ticket  Issued  to  a 
passenger,  which  provides  for  Its 
use  on  the  day  of  its  date,  Is  punched 
by  several  successive  conductors,  but 
is  not  retained,  a  succeeding  con- 
ductor may  properly  refuse  to  ac- 
cept the  same  on  the  ground  that 
it  Is  being  used  on  a  dajr  other  than 


the  day  of  Its  date.  Burn  v.  Chi- 
cago.  etc^R.  Co.,  163  111.  A.  319. 

[bl  Wlun  UM  tteket  «all>  for  » 
oontunuma  tzlp  and  expressly  do- 
clares  that  no  agent  or  employee  Is 
authorised  to  modify  Its  conditions, 
and  the  conductor  permits  a  stop- 
over, indorsing  the  ticket  to  that  ef- 
fect, the  passenger  may  be  ejected 
from  the  train  by  another  conductor 
when  he  attempts  to  restmie  hts  jour- 
ney on  such  ticket  International, 
etc.,  R.  Co.  V.  Best,  93  Tex.  344,  5S 
SW  316. 

1.  Blser  V.  Southern  Pac.  Co.,  7 
Cal.  A.  493.  94  P  862. 

a.  Hanlon  v.  Illinois  Cent.  R.  Co., 
109  Iowa  136.  80  NW  223  (where  rep- 
resentations were  made  on  the  day 
after  the  sale  but  within  twenty-four 
hours  of  the  hour  of  sale);  Bolce  v, 
Hudson  River  R  Co.,  61  Barb.  (N. 
Y.)  611. 

fa]  Terbal  aeolaratloiis  of  tt» 
tloxat  Mr*nt,  made  after  the  sale  of 
the   ticket,   will  not  bind   the  com- 

gany,  in  the  absence  of  proof  that 
e  was  empowered  to  vary  In  such 
manner  the  contract  contained  In  the 
ticket,  and  such  authority  will  not 
be  presumed.  Bolce  v.  Hudson  River 
R.  Co..  61  Barb.  (N.  Y.)  611. 

KeprMentatlona  and  acts  of  agants 
generaUr  see  supra  t  1116. 

3.  Pennington  v.  Illinois  Cent.  R. 
Co..  252  111.  684.  97  NB  289.  37  LRA 
NS  98.1  [rev  160  III.  A.  128]. 

4.  Iowa. — Sherman  v.  Chicago, 
etc..  R.  Co.,  40  Iowa  45. 

Me. — Keeley  v.  Boston,  eta,  R.  Co., 
67  Me.  163,  24  AmR  19. 

Mass. — New  York,  etc.,  R.  Co.  v. 
Feely,  183  Mass.  205,  40  NE  20. 

Mich. — Johnson  v.  Michigan  United 
R.  Co.,  163  Mich.  65,  116  NW  529 
(acts  of  conductor). 

Minn. — Thompson  v.  Truesdale.  61 
Minn.  129,  63  NW  269.  52  AmSR  679. 

Pa. — Lake  Shore,  etc.,  R.  Co.  v. 
Greenwood^  79  Pa.  373. 

Tenn. — Watson  v.  XxtulBvllle,  etc., 
R.  Co.,  104  Tenn.  194,  56  SW  1024.  49 
LRA  454. 

Tex. — Houston,  etc.,  R.  Co.  v.  Jack- 
son. (Clv.  A.)  fil  SW  440. 

Vt. — Thorp  V,  Concord  B.  Co..  61 
Vt.  378,  17  A  791. 

r  a  ]  mnstratlona  of  nl: —  ( 1 ) 
The  fact  that  other  passengers,  or 
Indeed  the  passenger  in  question,  on 
other  occasions,  have  been  allowed 
to  travel  without  having  tickets 
Htamped  will  not  abrogate  the  rule, 
unless  such  occurrences  are  so  com- 
mon or  frequent  as  to  amount  to  a 
custom  or  an  abandonment  of  the 
rule,  and  to  mislead  the  passenger, 
especially  where  the  passenger  has 
no  knowledge  of  such  Instances, 
Watson  V.  Louisville,  etc.,  R.  Co.,  104 
Tenn.  194.  66  SW  1024,  49  LRA  464. 
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tion."  But  it  has  been  held  that,  where  a  condition, 
snoh  as  that  a  ticket  shall  be  signed  by  the  pur- 
chaser, has  been  ignored  by  the  selling  agent  or  the 
conductor  and  the  passenger  has  been  allowed  to 
ride  thereon  without  stature,  so  that  the  omission 
to  require  signature  is  not  to  be  deemed  a  mere 
OTcrsight,  the  condition  must  be  regarded  as  waived* 
Faiinre  of  otikci  agents  to  detect  defect.  Where 
a  ticket  is  not  stamped  as  required,  a  waiver  of 
the  requirement  cannot  be  predicated  on  the  fact 
that  the  gatekeeper  allows  the  passenger  to  pass 
without  punching  his  ticket,  or  that  the  sleeping  car 
conductor  fails  to  remark  the  defect,  where  the 
r^fular  conductor  detects  it  at  once  and  calls  the 
passenger's  attention  to  it.^  Where  one  conductor 
fails  to  discover  that  the  holder  of  a  nontransfer- 
able ticket  is  not  in  fact  the  original  purchaser,  but 
the  second  conductor  detects  the  fraud,  there  is  no 
waiver  of  the  condition  in  the  tioket  i^;ain8t  its 
transfer* 

[$  1148]  D.  Fasseft— 1.  In  OeneraL*  Although 
there  is  Bometimea  a  custom  pennittii^  an  owner 
to  aeeompany  his  stock,  he  is  not  entitled,  as  a 


(2)  Where  the  rules  required  a  per- 
son seeking  transportation  on  a 
freight  train  to  obtain  a  Bpeclal  per- 
mit of  either  the  ticket  ngent  or  the 
conductor,  the  failure  of  the  afrent, 
at  the  time  of  selling  a  ticket,  to  re- 
quire the  purchaser  to  sign  a  permit, 
or  to  notify  him  that  he  would  have 
to  obtain  one,  cannot  be  considered 
as  a  contract  on  the  part  of  the  com- 

fany  to  transport  the  holder  on  Its 
reiKht  train  without  a  permit,  In 
violation  of  its  established  rules. 
ElJls  V,  Houston,  etc.,  R.  Co.,  30  Tex. 
Civ.  A.  172,  70  SW  IH.  (3)  But  a 
person  who  had  often  been  permitted 
to  ride,  both  before  and  after  the 
adoption  of  the  rule,  without  objec- 
tion being  made  because  ha  had  no 
ticket,  could  not  be  put  off  a  miie 
or  so  from  the  station,  without  proof 
of  express  notice  or  actual  knowledee 
of  tb«  existence  of  the  rule  forbid- 
ding anyone  to  enter  the  car  with- 
out a  ticket:  and  under  the  circum- 
stances, posting  notices  of  the  rule 
in  stations  was  not  sufficient.  Lake 
Shore,  etc.,  R.  Oo.  v.  Greenwood,  79 
Pa-  373. 

[b]  miere  the  eompaatr  luw  Iwen 
■ooaatomed  to  bonor  oonpoui  wiua 
fletached*  this  constitutes  evidence 
of  a  waiver  by  It  of  a  condition  In 
the  ticket  requiring  them  to  be  de- 
tached only  by  the  conductor, 
Thompson  v.  Truesdale,  CI  Minn.  129, 
63  NW  259,  S2  AmSR  679. 

[c]  XUuuF  elaewlure  tluui  In  oa- 
Iwose. — (1)  evidence  of  a  custom  of 
the  company's  conductors  permit- 
ting parties  accompanying  horses  to 
ride  in  the  car  with  them  la  admia- 
Rlble  to  show  a  waiver  of  the  con- 
tract prohibition  to  ride  elsewhere 
than  in  the  caboose.  Missouri,  etc., 
R.  Co.  V.  Cook,  12  Tex.  Civ.  A.  203, 
33  SW  $69;  Missouri,  etc.,  R.  Co.  v. 
Cook.  8  Tex.  Civ.  A.  878,  27  SW  769. 
(2>  Thus,  testimony  that  four  suc- 
cessive conductors,  in  charge  of  the 
train,  did  not  object  to  his  riding  in 
the  car,  and  that  at  least  three  knew 
tbat  he  was  so  riding,  is  sufficient 
tn  show  a  waiver  of  a  provision  of 
the  contract  of  shipment  requiring 
him  to  ride  In  the  caboose,  where 
there  is  no  showing  of  want  of  the 
conductor's  authority  to  permit  him 
to  ride  In  the  oar.  Chicago,  etc.,  R, 
Co.  V.  Bums.  <Tex.  Civ.  A.)  104  SW 
1081  lutt  101  Tex.  329,  107  SW 
49]. 

fd}  The  fact  that  the  eondnotor 
bad  on  two  pravloiu  oeoaslons  ao- 
iMpted  oovpoxui  from  the  plaintiff's 
neason  ticket  for  passage  on  a  par- 
ticular train.  Is  at  most  only  a  waiver 
of  Che  company's  right  to  collect 
cash  fares  for  those  two  trips.  New 
Tork,  etc.,  R.  Co.  v.  Feely,  168  Mass. 
205,  40  NK  20. 

S.  Iowa. — ^Banlon  t.  nunoia  Cent. 


R.  Co.,  109  Iowa  136,  80  NW  223; 
Sherman  v.  Chicago,  etc.,  R.  Co.,  40 
Iowa  4G. 

Mass. — ^Wakefield  v.  South  Boston 
R.  Co.,  117  Mass.  544. 

N.  H. — Johnson  v.  Concord  K- 
Corp.,  46  N.  H.  213,  88  AmD  199. 

N.  T. — Hill  V.  Syracuse,  etc,  R. 
Co^  63  N.  T.  101. 

Pa. — Dietrich  v.  Pennsylvania  R. 
Co.,  71  Pa.  432.  10  AmR  711. 

[a]  That  the  holder  of  a  mlleaffe 
tioket  had  naed  It  twenty  times  after 
it  had  expired  does  not  give  him  the 
right  to  use  it  again  or  estop  the 
company  to  insist  on  the  terms  of 
the  contract.  Sherman  v.  Chicago, 
etc.,  R.  Co.,  40  Iowa  46. 

6.  Kent  v.  Baltimore,  etc..  R.  Co., 
46  Oh.  St.  284,  13  798,  4  AmSR 
539:  Chicago,  etc.,  R.  Co.  v.  Newburn, 
27  Okl.  9,  110  P  l06K,  30  LRANS  48i 
and  note. 

7.  Bowers  v.  Pittsburgh,  etc..  R. 
Co.,  158  Pa.  302.  27  A  898. 

8.  Bangerfield  v.  Atchison,  etc.,  R. 
Co.,  62  Kan.  85,  61  P  405. 

9.  OroN  refareaeest 
Care  required  as  to  persons  traveling 

on  free  passes  see  Infra  9  1310. 

Limitation  of  or  exemption  from  lia- 
bility see  infra  fi|  1IB8-1162. 

Obligation  of  assignee  of  street  rail- 
road franchise  to  honor  passes  is- 
sued by  assignor  see  Street  Rail- 
roads. 

Persons  riding  on  passes  as  passen- 
gers see  supra  SS  1057.  lOoS. 

10.  Chesapeake,  etc,  R.  Co.  v.  Col- 
Unsworth,  162  1&.  197,  168  BW  241. 

11.  Chorn  V.  Missouri,  etc.,  R.  Co., 
168  Mo.  A  518,  163  SW  1060  (so  re- 
quired under  Rev.  St.  [19091  1  8122). 

U.  Western  Maryland  R.  Co.  v. 
Lynch,  82  Md.  233,  34  A  40. 

[a]  lUutntloiLr-Where,  in  con- 
sideration of  the  grant  of  certain 
water  rights,  the  company  cove- 
nanted that  the  grantor  ahould  "be 
entitled  forever  thereafter  to  ride 
without  charge  upon  the  trains  of 
the  company,"  he  has  no  right,  under 
the  contract,  to  travel  free  on  a  road 
subsequently  leased  and  operated  in 
connection  with  the  original  line. 
Western  Maryland  R.  Co.  v.  Lynch, 
82  Md.  Zn.  239,  34  A  40. 

18.  Wallace  v.  Ann  ArtKjr,  etc.. 
Electric  R.  Co..  121  Mich.  588.  80  NW 
572. 

14.  McNeill  V,  Durham,  etc..  R. 
Co.,  ISG  N.  C.  682,  47  SE  765,  67  LRA 

227. 

15.  Stamp  V.  New  Mexico  Eastern 
R.  Co.,  (Tex.  Civ.  A.)  161  SW 
460. 

Uultatlon  of  uaMU^  In  fxee  pm 

see  infra  g  1168. 

16.  Stamp  V.  New  Mexico  Slastem 
B.  Co.,  {Tex.  Civ.  A.)  161  SW 
450. 

17.  U.  S. — Boerlng  v.  Chuapeake 


matter  of  right,  to  a  pass  on  a  freight  train  on 
which  he  has  a  shipment  of  stock,^"  unless  such  a 
pass  is,  by  statute,  required  to  be  given."  A  pass 
given  in  consideration  of  rights  granted  does  not 
entitle  the  holder  thereof  to  travel  free  on  a  road 
subsequently  leased  and  operated  in  connection 
with  the  original  line;"  and  the  fact  that  such  a 
pass  has  been  honored  for  use  over  a  connecting 
line  does  not  bind  a  consolidated  company  which 
buys  both  roads  to  recognize  the  pass  beyond  the 
limits  of  the  onginal  line  granting  it."  Conditions 
on  the  back  of  a  pass  which  has  expired,  or  which 
has  had  no  l^al  existence,  can  have  no  legal 
effect.^*  A  pass  given  as  a  gratuity  is  none  the  less 
a  free  pass  because  the  carrier  requires  the  person 
using  it  to  sign  an  agreement  exempting  it  from  lia- 
bility for  injuries,*"  or  because  the  giving  of  such 
pass  is  customaij.** 

Ameilt  to  C(mcuti0ii8.  One  who  receives  and  uses 
a  pass  to  procure  free  transportation  niust  be 
deemed  to  have  assented  to  the  conditions  indorsed 
thereon  whether  he  reads  and  signs  them  or  not,*^ 
except  that,  where  the  pass  is,  by  statute,  required 

Beach  R.  Co.,  193  U.  S.  442,  24  SCt 
S15.  48  L.  ed.  742. 

Mass. — Quimby  v,  Boston,  etc.,  R. 
Co.,  160  Mass.  365,  23  NE  205,  5  LRA 
846. 

Mo. — Randolph  v.  Qulncy,  etc.,  R. 
Co.,  129  Mo.  A.  1,  107  SW  1029. 

Tex. — Gulf,  etc,  R.  Co.  v.  McGown, 
66  Tbx.  640. 

Wash. — Muldoon  v.  Seattle  City  R. 
Co.,  10  Wash.  311.  38  P  996,  4fi  AmSR 
787. 

[a]  Beasong  for  role^d)  "A  car- 
rier Is  not  bound,  any  more  than 
any  other  owner  of  property  who 

fjants  a  privilege,  to  hunt  the  party 
o  whom  the  privilege  is  given,  and 
see  that  all  the  conditions  attached 
to  It  are  made  known.  The  duty 
reata  rather  upon  the  one  receiving 
the  privilege  to  ascertain  those  con- 
ditions." Boerlng  v.  Chesapeake 
Beach  R.  Co.,  193  U.  S.  442,  450.  24 
SCt  616,  48  L.  ed.  742.  <2)  "We  think 
it  may  he  fairly  held  that  a  person 
receiving  a  ticket  for  free  tranapor- 
tation  is  bound  to  see  and  know  all 
of  the  conditions  printed  thereon 
which  the  carrier  sees  fit  to  lawfully 
Impose,  This  is  an  entirely  difTerent 
case  from  that  where  a  carrier  at- 
tempts to  impose  conditions  upon  a 
passenger  for  hire,  which  must,  if 
unusual,  be  brought  to  his  notice. 
In  these  cases  of  free  passage,  the 
carrier  has  a  right  to  impose  any 
conditions  it  sees  flt  as  to  time, 
trains,  baggage,  connections,  and,  as 
we  have  held,  damages  for  negli- 
gence; and  the  recipient  of  such 
favors  ought  at  least  to  take  the 
trouble  to  look  on  both  sides  of  the 
paper  before  he  attempts  to  use 
them."  Muldoon  v.  Seattle  City  R. 
Co.,  10  Wash.  311,  313,  38  P  995,  45 
AmSR  787. 

[b]  imty  to  read. — Where  plain- 
tiff was  given  a  drover's  pass  cov- 
ering return  transportation,  it  would 
be  presumed,  In  the  absence  of  evi- 
dence to  the  contrary,  that  plaintiff 
could  read,  and  it  was  hl.s  duty  to 
read  the  pass  and  make  himself  ac- 
quainted with  and  comply  with  Its 
conditions.  Randolph  v.  Quincy,  etc., 
R.  Co.,  129  Mo.  A.  1,  107  SW  1029. 

[c]  Umitatlon  as  to  time. — Where 
a  drover's  pass  on  which  plaintiff 
claimed  a  right  to  ride  recited  that 
It  was  Issued,  subject  to  "the  follow- 
ing contract,"  the  first  provision  of 
which  declared  that  It  was  good  only 
for  continuous  train  passage  com- 
mencing on  the  date  punched  In  the 
margin,  and  plaintiff  did  not  begin 
his  Journey  until  the  day  succeeding 
that  date,  the  ticket  did  not  entitle 
plaintiff  to  ride  thereon.  Randolph 
V.  Qulncy.  etc.,  R.  Co.,  129  Mo.  A.  1, 
B,  107  SW  1029.    See  generaUy  aupra 
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to  be  issued  on  certain  conditions,  he  is  not  bound 
by  additional  conditions  thereon,  to  which  he  has 
not  assented." 

Oontract  to  issue.  A  contract  based  on  a  good 
consideration,  to  grant  a  life  pass,  unless  prohibited 
by  statute,  is  valid  and  binding  on  the  company, 
and  for  its  refusal  to  perform  the  same  the  com- 
pany may  be  held  liable  in  damages;^'  and  the  fact 
tliat  the  contract  expresses  that  transportation  is 
to  be  furnished  "free  of  chaise"  does  not  neces- 
sarily mean  that  it  is  a  gratuity.^  But  it  has  been 
held  that  the  receivers  of  a  railroad  cannot  make 
an  agreement  for  a  free  life  pass  which  will  bind 
subsequent  owners  of  the  road.^^ 

Oontract  for  "free  carriage";  application  for 
pass.  Where  a  carrier  engages  that  a  person  shall 
be  "carried  free  of  ehai^,"  he  is  under  no  duty 
to  apply  for  a  pass,  and  if  none  is  furnished  him 
he  is  entitled  to  be  carried  without  one^''  aud  it  is 


the  Anty  of  the  carrier  to  inform  the  conductors 
of  the  r^ht  of  such  person  to  be  carried  free  of 
charge."  But  it  has  been  held  that,  where,  under  a 
contract  for  an  annual  pass,  on  the  expiration  of 
the  first  pass  application  for  a  renewal  is  made, 
but  a  second  renewal  is  not  applied  for  thereafter, 
it  is  a  question  of  fact  for  the  jury  as  to  whether 
an  application  is,  under  th3  circumstances,  necessary 
or  not." 

1149]  2.  Passes  Forbidden  by  Law."  In  some 
jurisdictions  railroad  companies  are,  by  the  state 
constitution  or  by  statute,  prohibited,  except  in 
certain  specified  cases,"  from  granting  free  passes 
over  their  roads,''  such  as  to  public  ofBoers;^  and 
some  statutes,  subject  to  certain  exceptions,  make 
it  a  penal  offense  for  a  person  to  accept  free  trans- 
portation on  a  railroad,  or  to  use  or  ride  on  free 
paases  thereon,''  or  for  the  carrier  to  issue  such 
free  transportation  or  pass,"*  idthough  there  is  no 


18.  Chorn  v.  MlBsourl,  etc.,  R,  Co., 
168  Mo.  A.  618,  153  SW  1060. 

[a]  Mxdm  spplltA. — Under  Rev.  St. 
<1909)  5  3122,  requiring  a  carrier  of 
live  stock  to  pass  the  snipper  In  con- 
sideration of  the  latter  giving  the 
stock  necessary  care,  and  releasing 
the  carrier  from  liability  therefor,  a 
shipper  need  not  enter  Into  addi- 
tional obltsations  to  obtain  a  pass, 
and  any  additional  conditions  in  the 
paaa  are  without  force.  Chorn  v. 
Missouri,  etc.,  R.  Co.,  168  Mo.  A.  518, 
168  SW  1060. 

19.  Erie,  etc.,  R.  Co.  v.  Douthet, 
88  Pa.  243,  32  AraR  451: 

ao.  Emerson  v.  Boston,  etc.,  R. 
Co..  75  N.  H.  427,  76  A  629,  27  LRA 
NS  381. 

[a]  "rt—  of  obaTtr*"  not  a  natv- 
ity.— Where  the  lessee  of  a  railroad 
agreed  by  the  lease  "to  transport  the 
stockholders  of  the  lessor  to  and 
from  their  annual  and  special  meet- 
ings free  of  charge,"  and  at  the  time 
of  the  lease  this  was  not  prohiblteci 
by  law  or  contrary  to  public  policy, 
it  became  a  binding  part  of  the  con- 
tract; and,  although  the  lessee  agreed 
to  carry  the  stockholders  "free  of 
charge,'*  It  did  m>t  undertake  to  do 
so  as  a  pure  gratuity;  but  for  a  suf- 
ficient consideration  It  agreed  to 
carry  them  without  the  usual  charge 
exacted  of  ordinary  passengers.  Em- 
erson V.  Boston,  etc..  R.  Co..  76  N.  H. 
427.  428.  76  A  529,  27  LRAN8  SSI. 

31.  Martin  v.  New  York,  etc.,  R. 
Co..  36  N.  J.  Eq.  109. 

39.  Grimes  v.  Minneapolis,  etc., 
R.  Co..  37  Minn.  66.  33  NW  83. 

83.  Grimes  v.  Minneapolis,  etc.,  R. 
Co.,  37  Minn.  66,  33  NW  33. 

34-  Knopf  V.  Richmond,  etc.,  R. 
Co..  85  Va.  769,  8  SB  787. 

36.  Panena  riding  on  puna  aa 
passenguni  see  generally  supra  IS 
1057.  1058. 

36.  See  statutory  and  constitu- 
tional provisions.  And  see  Smith  v. 
Northern  Cent.  R.  Co..  119  Md.  481, 
87  A  269  (holding  that  an  exception 
in  favor  of  an  express  company's 
employees  applies  wnlle  they  are  re- 
turning home  from  work);  John  v. 
Northern  Pac.  Co.,  42  Mont.  18,  111 
P  632,  32  I^RANS  85;  Pennsylvania 
R,  Co.  V.  Herrmann,  88  N.  J.  L.  626, 
96  A  666  (secretary  to  the  governor); 
Chicago,  etc..  R.  Co.  v.  Filson,  36  Okl. 
89,  128  P  29S  (holding  that,  under 
Const,  art  9  S  13,  permitting  rail- 
roads to  give  free  transportation  to 
baggage  agents  traveling  on  their 
trains.  It  is  Immaterial  whether  or 
not  such  agents  are  employed  by  the 
railroad  giving  the  transportation); 
Oklahoma  City  v.  Oklahoma  R.  Co., 
20  Okl.  1,  93  P  48.  16  LRANS  661; 
Schuyler  v.  Southern  Pac.  Co.,  37 
Utah  581.  109  P  458  [reh  den  87 
Utah  SIS,  109  P  1025,  and  aft  227 
U.  S.  601.  33  set  277,  67  L.  ed.  662, 
48  LRANS  901]  (mall  clerks  ex- 
cepted). 

[a]    la  Montana  railroad  compa- 


nies may  issue  free  transportation 
or  sell  tickets  at  reduced  rates,  as  the 
case  may  require,  to  their  employ- 
ees and  memoera  of  their  families; 
to  doctors,  nurses,  and  helpers  being 
taken  to  wrecks;  to  soldiers  and  sail- 
ors going  to  or  coming  from  insti- 
tutions wherein  they  are  kept ;  to 
ministers  or  persons  engaeed  in 
charitable  and  rellglouls  works:  and 
to  members  and  employees  of  the 
railroad  commission  traveling  on  of- 
ficial business,  but  not  when  they 
are  traveling  on  private  business. 
John  V,  Northern  Pa«.  R.  Co.,  42 
Mont.  IS.  Ill  P  632.  82  LRANS  86 
(Rev.  Code  it  4369.  4396). 

{b]  Mnnliapal  ragiUatlon. — A  con- 
stitutional provision  prohibiting  rail- 
road or  transportation  companies 
from  issuing  passes,  with  certain  ex- 
ceptions does  not  prohibit  a  munic- 
ipal corporation  operating  a  street 
railroad  from  furnishing  transporta- 
tion free  to  Its  policemen,  firemen, 
and  United  States  mail  carriers,  and 
half  rate  tickets  to  school  children, 
and  free  transportation  to  children 
under  a  certain  age  while  traveling 
with  a  parent  or  guardian;  nor  does 
such  provision  prohibit  a  municipal- 
ity from  granting  franchises  for 
street  railroads  with  conditions  con- 
tained therein  for  the  carrying  of 
policemen,  firemen.  United  States 
mall  carriers,  and  children  under  a 
certain  age  free,  and  for  the  furnish- 
ing to  school  children  of  transporta- 
tion at  a  reduced  rate,  and,  when 
accepted  by  the  grantee  of  the  fran- 
chise, such  conditions  are  valid. 
Oklahoma  City  v.  Oklahoma  R.  Co., 
20  Okl.  1,  93  P  48,  16  LRANS  661 
and  note. 

[c]  An  eseei^tlon  In  faTor  of  ofll- 
oen  and  •mployaes  of  the  road  does 
not  include  the  families  of  such  per- 
sons. Ex  p.  Koehler,  31  Fed.  315,  12 
Sawy.  446. 

Id]  An  nuploTM  of  an  Indepand- 
oontraotoT  for  the  construction 
of  a  depot  la  an  employee  of  the  rail- 
road company,  and  a  person  to  whom 
a  pass  might  be  issued  under  the 
statute.  Louisville,  etc.,  R.  Co.  v. 
Dawson.  11  Ala.  A.  621,  66  S  905. 

[el  Person  aooooQtanTlng'  shlp- 
mant.— A  person  transported  with  a 
shipment  In  order  to  be  entitled  to 
exemption  under  the  provisions  of 
the  Anti-Pass  Law  must  accompany 
the  shipment  and  not  go  on  another 
train.  Gulf,  etc.,  R.  Co.  v.  Winn, 
(Tex.  Civ.  A.)  178  SW  687. 

37.  U.  S.— U.  S.  V.  Martin.  176 
Fed.  110. 

Iowa. — Shulti  T.  Parker,  IBS  Iowa 
42.  139  NW  173.  AnnCaslSlSD  551 
and  note, 

Mont. — John  v.  Northern  Pao.  R. 
Co..  42  Mont  IS,  111  F  ess,  32  LRA 
NS  85. 

Nebr,— State  T.  Martyn.  82  Nebr. 
225,  117  NW  719.  23  LRANS  217  and 
note,  17  AnnCas  669  and  note. 

N.   C. — State  v.  Southern  R.  Co., 


122  N.  C.  1052,  80  SB  133,  41  LRA  246. 

Pa. — Plttaburg,  etc..  R.  Co.  v.  Pe- 
terson, 68  Pa.  Super.  44:  Bultalo,  etc, 
R.  Co.  v.  O'Hara,  12  WklyNC  473. 

Tex. — Gulf,  etc..  R.  Oo.  v.  Orean, 
(Criv.  A.)  141  SW  341. 

[a]  An  agrament  In  tha  natnra 
of  a  fraa  paaa  for  Ufa  between  a 
railroad  company  and  a  prospective 
shipper  is  Invalid,  'where  the  con- 
sideration mentioned  Is  one  dollar, 
and  the  proof  is  to  the  effect  that 
the  pass  was  merely  a  gratuity  in 
recognition  of  past  kindnesses.  Pitts- 
burg, etc.,  R.  Co.  V.  Peterson,  58  Pa. 
Super.  44. 

88.  Derapsey  v.  New  York  Cent., 
etc..  R.  Co.,  146  N.  T.  290.  40  NE  867 
(construing  Const,  art  13  9  6). 

39.  See  statutory  provisions.  And 
see  U.  S.  V.  Martin.  176  Fed.  110.  See 
also  cases  supra  note  27. 

[a]  A  oontract  1>atwaea  a  nllroad 
oompanr  and  a  pbralolaa  by  which 
he  Is  to  receive  for  professional  serv- 
ices rendered  by  him  for  the  rail- 
road a  small  sum  monthly  and  an 
annual  pass  over  the  road,  where  the 
physician  does  not  spend  a  major 
portion  of  his  time  In  the  employ 
of  the  company,  is  prohibited  under 
some  statutes,  and  the  acceptance 
and  use  of  such  pass  by  the  physi- 
cian renders  him  guilty  of  a  viola- 
tion thereof.  ^  State  v.  Martvn.  82 
Nebr.  225,  ll7  NW  719,  23  LRANS 
217,  17  AnnCas  669. 

[b]  Ona  who  aooapts  fraa  trana- 
po ration  for  a  ohUd  over  five  years 
of  age,  although  no  free  pass  Is  pre- 
sented for  the  child,  is  guilty  of  the 
oEFense.  Carpenter  v.  Trinity,  etc., 
R.  Co..  (Tex.  Civ.  A.)  146  SW  ^63. 

Tc]  "Umm  of  noatranafarabla  paaa. 
— Under  a  statute  making  It  unlaw- 
ful to  use.  or  to  attempt  to  use.  anv 
pass  "which,  by  conditions  expressed 
therein  is  not  transferrable."  a  con- 
viction cannot  be  had  for  the  use  of 
a  pass  which  contained  no  other  re- 
striction as  to  transferability  than 
the  Indorsement.  "If  presented  by 
any  other  person  than  the  one  named 
thereon,  the  conductor  will  take  up 
pass  and  collect  fare."  Allardt  v. 
People,  197  111.  601.  606.  613.  64  NE 
633  (where  It  was  said  that  the  pass 
"Is  only  non-transferable  by  Infer- 
ence or  by  construction,  and  not  by 
the  express  terms  endorsed  there- 
on").   See  also  supra  |  1062. 

30.  U.  S.  V.  Martin,  176  Fed.  110; 
State  V.  Live  Oak,  etc.,  R.  Co.,  70 
Fla.  664,  70  S  650;  State  v.  Southern 
R.  Co..  122  N.  C.  1052,  80  SB  1»,  41 
LRA  246. 

[a]  AottOK  Itt  aama  of  stata. — An 
action  against  a  railroad  company  to 
recover  the  penalty  Imposed  for  Is- 
suing a  pass  in  violation  of  some 
statutes  may  be  brought  in  the  name 
of  the  state.  State  v.  Live  Oak,  ate., 
R.  Co..  70  Fla.  664,  70  S  KEO  (In  tha 
name  of  the  "State  of  Florida"  under 
L.  [1909]  C  6895). 

[h]  Pleadlnv.— The  declaration  In 


Forlatav  eaaaa,  AarOlopnaiita  and  tOuagm  In  tba  law  see  oumnlatiTa  Annotatlona,  aaiii|^^t|tla. 
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intent  to  violate  the  statute;'*  but  it  has  been  held 
that  it  is  not  an  offense  under  such  statutes  for  a 
person  to  attempt  to  ride  free  without  attempting 
to  use  the  pass.'^  Such  a  statute  is  within  the 
power  of  the  leg^islaturc  to  regulate  the  business  of 
common  carriers  by  preventing  unjust  discrimina- 
tion, and  is  a  reasonable  exercise  of  the  {wlice 
power  of  the  state."  Under  the  Interstate  Com- 
merce Act,"  if  a  common  carrier  violates  the  pro- 
visions of  that  statute  against  free  transportation, 
it  is  euilty  of  a  misdemeanor  and  subject  to  a  pen- 
alty," and  likewise  any  person  other  than  those 
excepted,  who  uses  such  interstate  free  transporta- 
tion, is  subject  to  a  like  penalty.'"  But  it  has  been 
held  that  giving  an  undue  preference  or  advantage 
to  a  particular  person  in  violation  of  this  act  is 
not  complete  where  a  free  pass  had  been  delivered, 
unless  there  was  also  an  actual  transportation  on 
the  pass.''^  It  has  been  held  that  such  a  pro- 
vision is  prospective  in  its  operation,  and  does  not 
operate  to  destroy  or  impair  the  oblation  of  con- 


tracts made  prior  to  its  passage,""  although  it  has 
been  held  otherwise,  under  the  Interstate  Commerce 
Act,  as  to  the  issuance  of  annual  passes  for  life;'" 
and  it  has  also  been  held  that,  where  a  public  of&eer 
is  prohibited  from  making  use  of  a  pass  as  well  as 
from  receiving  one,  he  may  not  avail  himself  of  a 
pass  notwithstanding  it  was  issued  before  the  pro- 
vision became  operative.*"  Where  the  prohibition 
is  against  "free  passes"  only,  a  pass  for  which  a 
full  consideration  is  rendered  is  not  unlawful.** 

What  officers  within  prohibition.  A  railroad 
policeman  appointed  by  the  governor,  and  required 
to  take  the  constitutional  oath,  and  by  virtue  of 
his  appointment  authorized  to  perform  the  duties 
of  a  peace  officer  in  protecting  the  property  of  the 
railroad  company  and  that  of  the  general  public  in 
its  custody  is  a  public  officer  within  a  provision 
prohibiting  such  passes  to  public  officers.*'  So, 
also,  are  a  notary  public,*'  and  the  officers  and 
agents  of  the  state  railroad  commission.**  But  the 
private   eontraetual  relations  between  a  publio 


an  action  for  the  penalty  Imposed 
on  a  railroad  company  for  lasulng  a 
free  pass  in  violation  of  statute  Is 
not  demurrable  on  the  ground  that 
the  order  ImposlnK  the  penalty  was 
defective,  where  the  alleged  defects 
do  not  appear  on  the  face  of  the  or- 
der. State  V.  Live  Oak,  etc.,  K.  Co., 
70  Fla.  564.  70  S  650. 

[cI  A  Jadcuent  for  OefMidant  on 
a  demurrer  to  the  declaration,  in  an 
action  by  the  state  against  a  rail- 
road company  for  the  penalty  Im- 
posed under  a  statute  for  Issuing  a 
free  pass,  is  unauthorized  where  the 
declaration  does  not  wholly  fall  to 
state  a  cause  of  action.  State  v. 
Live  Oak,  etc..  R.  Co..  70  Pla.  664. 
70  S  560. 

rd]     m   iTorth  Carolina   (1)  L. 

(1901)  c  820  j  4  provides  that  no 
common  carrier  shall  receive  from 
any  person  any  greater  compensa- 
tion than  It  charges  any  other  person 
for  a  like  and  contemporaneous  serv- 
lee  and  makes  a  violation  thereof  an 
Indictable  offense;  in  construing  this 
statute  It  has  been  held  unlawful  for 
a  railroad  company  to  issue  passes 
and  transport  people  thereon  free  of 
charge.  State  v.  Southern  R.  Co.,  122 
N.  C.  1052.  30  SB  133.  41  LRA  246. 
(2)  An  Indictment  under  this  section 
should  charge  the  method  of  dis- 
crimination relied  on  as  constituting 
the  ofFense.  to  the  end  that  the  car- 
rier may  be  more  fully  prepared  to 
meet  the  charge.  State  v.  Southern 
R.  Co.,  126  N.  C.  666,  670.  34  SB  627. 
<3)  An  Indictment  alleging  the  giv- 
ing of  a  free  pass  over  defendant's 
road  does  not  enow  an  undue  prefer- 
ence, where  it  falls  to  allege  that, 
by  virtue  thereof,  the  holder  received 
free  transportation.  State  v.  South- 
ern R.  Co..  supra  (where  It  was  said 
that  receiving  free  transportation 
"would  be  an  undue  preference,  for- 
bidden by  the  statute,  equally, 
whether  it  was  given  upon  a  free 
pasa  from  an  official,  or  by  a  verbal 
order,  or  upon  a  ticket  or  mileage 
book  not  in  truth  paid  for,  but  do- 
nated by  the  company").  <4)  It  is 
not  necessary,  however,  that  the  In- 
dictment allege  that  the  passenger 
transported  free  did  not  belong  to 
one  of  the  excepted  classes,  a  pro- 
viso In  favor  of  such  class  not  being 
within  the  section  creating  the  of- 
fense. State  V.  Southern  R.  Co.,  126 
X.  C.  666.  34  SB  627. 

51.  State  V.  Live  Oak,  etc.,  R.  Co., 
70  Fla.  564.  70  S  660. 

32.  Carpenter  v.  Trinity,  etc.,  R. 
Co..  (Tex.)  Ig4  SW  186. 

33.  State  v.  Martyn,  82  Nebr.  8ZE, 
117  NW  719,  23  LRANS  217.  17  Ann 
Cas  669. 

34.  24  U.  S.  St.  at  L.  379  c  104  8  1. 
as  amended  by  Act  June  29,  1906 
€34  U.  S.  St.  at  U  684  c  S691);  Comp. 
St  (1913)  p  8817. 

86.  Illinois  Cent.  R.  Co.  v.  Mes- 
sina. 240  U.  S.  895,  8fi  SCt  868.  «0  L. 


ed.  709  [rev  109  Miss.  143,  67  S  9681; 
Wentz  V.  Chicago,  etc.,  R.  Co..  269 
Mo.  450,  168  SW  1166,  AnnCasl916B 
317. 

[a]  Panon  riding  on  tandar. — The 

statute  is  applicable  to  persons  rid- 
ing on  a  tender  with  the  consent  of 
the  engineer.  Illinois  Cent.  R.  Co.  v. 
Messina,  240  U.  S.  396.  36  SCt  368, 
60  L.  ed.  709  [rev  109  Miss.  143,  67 
S  963]. 

[b]  "ramUles." — The  word  "fam- 
ilies,'' in  the  Interstate  Commerce 
Act,  prohibiting  the  Issuance  of  any 
pass  except  to  employees  and  their 
families,  is  used  In  a  restrictive  sense 
and  means  a  collective  body  of  per- 
sons living  In  one  house  under  one 
head,  and  aoea  not  Include  the  father 
of  an  adult  employee  not  living  with 
him  nor  dependent  on  him.  Wentz  v. 
Chicago,  etc.,  R.  Co.,  259  Mo.  460, 
168  SW  1168,  AnnC!&Bl916B  817  and 
note. 

36.  Illinois  Cent.  R.  Co.  v.  Mes- 
sina, 240  U.  S.  396,  36  SCt  368,  60  L. 
ed.  709  [rev  109  Miss.  143.  6?  S  963]; 
New  York  Cent.,  etc.,  B.  Co.  v.  Gray, 
239  U.  S.  583,  36  SCt  176,  60  L.  ed. 
451;  U.  S.  V.  Martin,  176  Fed.  110; 
U.  S.  V.  Williams.  169  Fed.  310. 

[a]  Vae  of  fTM  pMs.. — Under  the 
Interstate  Commerce  Act  which  pro- 
vides that  any  person  other  than  the 
perbons  excepted  In  this  provision, 
who  uses  an  interstate  free  ticket, 
free  pass,  or  free  transportation, 
shall  be  guilty  of  a  misdemeanor,  one 
who.  having  In  his  possession  such 
a  ticket  or  pass  issued  by  a  railroad 
company,  sells  it  to  another,  knowing 
that  he  is  not  the  person  named 
therein,  and  is  not  entitled  to  ride 
thereon,  with  the  intent  that  he  shall 
so  use  It,  which  he  does  by  riding 
free  on  an  Interstate  journey.  Is 
guilty  of  using  the  ticket  In  viola- 
tion of  the  statute.  U.  B.  v.  Martin, 
176  Fed.  110. 

[b]  Bmployea'a  pass  delivered  to 
wuHitlLorlBed  penon. — Although  the 
statutes  make  an  exception  in  favor 
of  employees  of  the  railroad  com- 
pany, it  an  employee  to  whom  a  pass 
is  given  delivers  it  to  another  not 
authorized  to  receive  or  use  it,  and 
the  latter  uses  it  In  an  Interstate 
Journey,  he  Is  punishable,  and  the 
employee  delivering  the  pass  to  htm 
is  guilty  of  aiding  and  abetting  in 
violation  of  the  statutes.  U.  S.  v. 
Williams.  159  Fed.  310. 

37.  In  re  HOntington,  68  Fed.  881. 
Compare  In  re  Charge  to  Grand  Jury, 
66  Fed.  146  (where  the  substance  of 
the  charge  seems  to  be  in  effect  that 
an  officer  of  a  railroad  company  en- 
gaged In  Interstate  commerce,  who, 
as  a  personal  favor,  issues  to  a  per- 
son not  within  any  of  the  exceptions 
contained  in  the  Interstate  Commerce 
Act  9  22.  a  free  pass  for  transporta- 
tion from  one  State  to  another,  is 
guilty  of  unjust  discrimination,  in 
violation  of  t!  2  and  8  of  that  act. 


making  the  charging  of  a  less  rate 
to  one  person  than  to  another,  for 
the  same  services,  unjust  dlscrlmina< 
tion). 

38.  Emerson  v.  Boston,  etc..  R. 
Co.,  75  N.  H.  427,  75  A  629.  27  LRA 
NS  331;  St.  Louis  Southwestern  R. 
Co.  V.  Mitch en-(?rlttenden  Tie  Co., 
(Tex.  Civ.  A.)  148  SW  1191;  Gulf, 
etc..  R.  Co.  V.  Wells,  (Tex.  Civ.  A.) 
108  SW  174  [alt  110  SW  41];  Texas, 
etc.,  R.  Co.  V.  Wells,  (Tex.  Civ.  A.) 
108  SW  172  [aff  101  Tex.  564,  110  SW 
38]   (express  messengers). 

39.  Loulsvile,  etc.,  R.  Co.  v.  Mott- 
ley,  219  U.  S.  467,  31  SCt  266,  56  L. 
ed.  297,  34  LRANS  871  frev  133  Ky. 
652,  118  SW  982]  (the  act  of  June 
29.  1906);  Gill  v.  Erie  R,  Co.,  161  App. 
r>iv.  131,  136  NTS  856  [rearg  den 
152  App.  Div.  904  mem,  136  NTS 
1135  mem];  Cowley  v.  Northern  Pae. 
R.  Co..  68  Wash.  658,  118  P  998,  41 
LRANS  569. 

[a]  An  agTMmeut  "by  an  Interstate 
carrier  to  issue  annual  passes  for 
life  in  consideration  of  a  release  of 
a  claim  for  damages,  although  en- 
tered  into  prior  to  Act  June  29.  1906, 
34  U.  S.  St  at  L.  584  c  3691  (U.  S. 
Comp.  St.  Suppl.  [1909]  1149).  was 
made  unenforceable  by  the  prohibi- 
tion of  {  6  p  1163  of  that  act, 
against  demanding,  collecting,  or  re- 
ceiving "a  greater  or  less  or  differ- 
ent compensation"  for  the  transpor- 
tation of  persona  or  property,  or  for 
any  service  in  connection  therewith, 
than  that  speolfled  in  the  carrier's 
publl8h«d  schedule  of  rates.  Louis- 
ville, etc.,  R.  Co.  V.  Hottley,  219  U. 
S.  467.  31  SCt  266,  B5  L.  ed.  297,  34 
LRANS  671  trev  183  Ky.  652,  IIS 
SW  982];  Gin  V.  Erie  R.  Co..  151 
App.  DIv.  181,  186  NTS  366  rrearv 
den  162  App.  Div.  904  mam,  136  NTS 
1135  memj. 

40.  Peo.  V.  Rathbone,  146  N.  Y. 
434,  437,  40  NB  396,  28  LRA  884. 

41.  Chirry  v.  Kansas,  etc.,  R.  Co., 
5  8  Kan.  6 ,  48  P  679;  Dempsey  v. 
New  Tork  Cent.,  etc.,  R.  <5o.,  148 
N.  T.  290,  40  NB  S67. 

43.  Dempsey  v.  New  York  Cent., 
etc.,  R.  Co.,  146  N.  T.  290,  40  NE 
867. 

43.  Peo.  v.  Rathbone.  146  N.  T. 
434.  40  NB  396,  28  LRA  384. 

44,  Matter  of  R.  Comrs.,  11  Misc. 
103.  32  NTS  1115. 

[al  Pas*  from  aeoretary  of  state 
to  railroad  eommiaalonem. — The  New 
Tork  constitutional  provision  does 
not  prevent  the  officers  and  agents 
of  the  state  railroad  commission 
from  accepting  passes  from  the  sec- 
retary of  state  for  transportation 
while  engaged  fn  public  business,  as 
provided  by  the  General  Railroad 
Law.  since  this  clause  of  the  con- 
stitution must  not  only  be  construed 
In  the  light  of  existing  statutes,  but 
it  win  be  presumed  that  it  was 
drafud  with  full  feco«aUloB<cMC^them. 
Digitized  by  l^OuOTiT 
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offlcor  and  a  eorporation  may  be  sueti  as  to  dis- 
tinguish the  ease  from  that  of  an  ordinary  public 
officer,  so  as  to  make  legal  the  issue  of  a  pass.*° 
The  provision  of  the  Interstate  Commerce  Act  that 
no  common  carrier  shall  issue  free  passes  to  pas- 
sengers, oze^t  that  the  provision  shall  not  prohibit 
the  interchange  of  passes  for  the  officers,  agents, 
and  employees  of  common  curiers  and  their  fami- 
lies, does  not  |m^ibit  the  issuance  of  passes  to 
officers,  agents,  and  ranployees  of  carriers  not  sub- 
ject to  the  act,  such,  for  instance,  as  to  officers  and 
agents  of  transatlantic  steamship  companies  and 
foreign  railroad  companies.". 
Passenger  canied  put  station.   A  statute  pro- 

•  YU.  UHITATION  OF.  OB 

[$  1151]  A.  In  General— 1.  Early  Anle.  As  in 
the  case  of  carriers  of  goods,"  some  of  the  earlier 
cases  held  that  a  common  carrier  of  passengers 
could  not  by  any  means  whatever  avoid  the  liabili- 
ties imposed  on  it  by  the  common  law.** 

[$  1152]  2.  Present  Eules— a.  By  Oontract  It  is 
now  generally  conceded  that,  in  the  absence  of  statu- 
tory restrictions,  a  common  carrier  may  limit  its 
liability  by  special  agreement  for  a  reasonable  and 


hibiting  carriers  from  transportii^  passengers  free 
does  not  pravent  a  railroad  company,  on  carrying  a 
passenger  past  his  station  by  mistake,  from  carry- 
ing him  free  to  the  next  station.*^ 

1150]  3.  Berocalnli^  of  Pass.  A  pass  not 
given  for  a  valuable  consideration  is  revooable  at 
any  time  when  the  holder  is  not  actually  a  passenger 
under  it,*"  especially  where  the  right  is  reserved  to 
cancel  the  pass  at  any  time,*'  and  under  such  a 
reservation  it  may  be  revoked  even  while  the  holder 
is  a  passenger  on  it"  The  leasing  of  a  railroad 
works  a  revocation  of  prior  passes  issued  without 
consideTation."* 


EXEHPTION  FBOH,  XJABIUTT" 

just  exemption  from  responsibility  for  injuries  not 
arising  from  the  negligence  of  itself  or  its  serv- 
ants,^^  especially  where  the  passenger  is  carried  at 
a  reduced  fare;"  and  in  some  jurisdictions  the  car- 
rier's power  to  limit  its  liability  is  expressly  given 
to  it  by  statute."^  Such  limitation,  however,  must 
in  general  be  by  express  contract  with  the  passenger 
or  some  one  authorized  to  act  in  his  behalf." 
BeoniBltes  of  form.   The  contract  need  not  be 


Matter  of  R.  Cotnrs.,  11  Hlsc.  103, 
32  NTS  1115. 

45.  Dempsey  v.  New  York  Cent., 
etc  R.  Co.,  146  N.  Y.  2&0,  296,  40 
NB  867  (where  the  court  said:  "The 
dlstinguishlne  feature  In  this  case 
ts  that  the  plalntllT  Is  a  public  ofH- 
cer  whose  only  duty  to  the  public  Is 
limited  and  defined  by  his  contract 
with  the  defendant"). 

46.  U.  S.  V.  Erie  R.  Co.,  236  U.  S. 
259.  36  set  396,  69  L.  ed.  S67  [afr 
213  Fed.  391]. 

47.  Gulf,  etc.,  R,  Co.  v.  Oreen, 
(Tex.  Civ.  A.)  141  SW  341. 

48.  New  York.  •  etc.,  R,  Co.  v. 
Ketchum.  27  Conn.  170;  Reed  V.  Cht- 
cajto.  etc.,  R.  Co.,  84  Nebr.  8,  120  NW 
442. 

[a-]  A  paaa  for  life  given  without 
a  valid  consideration  may  be  re- 
voked, notwithstanding  It  was  Issued 
in  pursuance  of  a  vote  of  the  stock- 
holders of  the  company.  ■  New  York, 
etc.,  R,  Co.  V.  Ketchum,  27  Conn.  170. 

[b]  Psrmlt  to  ride  on  frelglit  train. 
—A  permit  Issued  by  a  carrier  with- 
out consideration,  authorlzlnR  Its 
train  operatives  to  carrj'  the  holder 
on  frelpht  trains,  Is  a  mere  license 
revocable  at  any  time  the  holder  Is 
not  actually  a  passenger  under  It. 
Reed  v.  Chicago,  etc.,  R.  Co.,  84  Nebr. 
8,  120  NW  442. 

49.  St.  Ixiuls  Southwestern  R.  Co. 
V.  Hill,  (Tex.  Civ.  A.)  103  SW  227. 

60.  St.  Louis  Southwestern  R.  Co. 
V.  Hill.   (Tex.  Civ.  A.)   103  SW  227. 

51.  Turner  v.  Richmond,  etc.,  R. 
Co..  70  N.  C.  1. 

M.   OarrlAre  of) 
Baggage  see  infra  ft  1679-1583. 
Goods  B«e  supra  |f  167-249. 

OonnMtlar  oarnm  see  Infra  I 
1163. 

B3.    See  supra  g  168  note  22  [a]. 
54.    Fish  V.  Chapman,  2  Ga.  349, 
■46  AmB  393:  Jones  v.  Voorhees,  10 
Oh.  145. 

65.  Ala. — Steele  v.  Townaend,  S7 
Ala.  247,  79  AmD  49. 

III. — Western  Transp,  Co.  v.  New- 
hall,  24  111.  466,  76  AmD  760. 

Ind. — Rosenfeld  v.  Peoria,  etc.,  R. 
Co.,  103  Ind.  121,  2  NE  244,  63  AmR 
600. 

Kan. — Kansas  City,  etc.,  R.  Co.  t. 
Simpson.  30  Kan.  846,  2  P  821,  46 
AmR  104. 

Md. — Baltimore,  etc~  R.  Co.  v. 
Brady.  82  Md.  333. 

Mass. — Pemberton  Co.  v.  New  Tork 
Cent.  R.  Co.,  104  Mass.  144;  Grace  v. 
Adams,  100  Mass.  BOS,  97  AmD  117, 
1  AmR  131. 

Minn. — (Arlateneon    v.  American 


Express  Co.,  18  Minn.  270,  2  AmR 
122. 

Mlsa. — Southern  Express  Co.  v. 
Moon,  39  Miss.  822. 

Mont. — Mlley  v.  Northern  Pac.  R. 
Co..  41  Mont.  51,  108  P  5. 

N.  H.— Merrill  v.  American  Ex- 
press Co.,  62  N.  H.  614;  Barter  v. 
Wheeler,  49  N.  H.  9,  6  AmR  434. 

Oh. — rtevldson  v.  Graham,  2  Oh.  St. 
131. 

Pa. —  Crary  v.  Lehigh  Valley  R.  Co., 
203  Pa.  526.  63  A  363,  93  AmSR  778, 
69  LRA  815;  Beckman  v.  Shouse,  5 
Rawl©  179.  28  AmD  653. 

Tenn. — Dlllard  v.  Louisville,  etc., 
R.  Co.,  2  Lea  288. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Mc- 
Gown,  66  Tex.  640. 

W.  Va. — Maslin  v.  Baltimore,  etc, 
R.  Co..  14  W.  Va.  180,  35  AmR  748. 

"Unquestionably,  much  might  be 
said,  on  the  one  hand,  on  the  policy 
of  allowing  common  carriers  to  limit 
their  common  law  liabilities,  and,  on 
the  other  hand,  on  the  impolicy  of 
interfering  with  the  rights  of  par- 
ties to  make  such  contracts  as  they 
may  see  proper.  Perhaps  in  this,  as 
In  so  many  other  vexed  questions, 
while  an  adherence  to  either  extreme 
may  be  more  logical  and  better  sus- 
tained by  principle,  the  middle  course 
into  which  the  courts  have  certainly 
fallen.  Is  best  In  its  practical  re- 
sults, both  because  It  Is  more 
fle7:lble,  and  therefore  capable  of  be- 
ing adapted  to  varying  exigencies, 
and  because  It  subjects  to  less  re- 
straint the  great  interests  of  the 
commerce  upon  which  so  much  of 
our  modern  civilization  rests."  Dll- 
lard v.  Louisville,  etc.,  R.  Co.,  2  Lea 
(Tenn.)   288.  292. 

Xb  oases  of  ncgUarenoe  see  Infra 
Sf  1154-1164. 

66.  Mlley  v.  Northern  Pac,  R.  Co., 
41  Mont.  61,  108  P  6.  And  see  cases 
supra  note  66;  infra  note  64. 

67.  See  statutory  provisions.  And 
see  Southern  R.  Co.  v.  Watson,  110 
Ga.  681.  36  SE  309. 

[a]    In  Georgia,  Civ.  Code  S  2276. 

Erovlding  that  a  carrier  may  limit 
Is  legal  liability  by  an  express  con- 
tract, applies  only  to  carriers  of 
goods,  southern  R.  Co,  v.  Watsoa, 
110  Oa.  681,  86  SE  209. 

68.  New  Jersey  Steam  Nav.  Co. 
V.  MerchantB  Bank,  6  How.  (U.  S.) 
344,  12  L.  ed.  466;  Kenney  v.  New 
Tort  Cent.,  etc.,  R.  Co.,  126  N.  T. 
422,  26  NE  626;  Brewer  v.  New  York, 
etc.,  R.  Co.,  124  N.  Y.  69.  26  NE  324. 
21  AmSR  647,  11  LRA  483;  Seybolt  v. 
New  York,  etc.,  R.  Co.,  96  N.  T.  882. 


47  AmR  75;  Dow  v.  Syracuse,  etc., 
R.  Co..  81  App.  DIv.  862,  80  NYS  941; 
Elliott  V,  New  York  Cent.,  etc.,  R. 
Co.,  11  NYS  691;  Grand  Trunk  R.  Co. 
V.  Robinson,  [1915]"  A.  C.  740,  22 
DomLR  1,  19  CanRCas  37,  81  West 
LR  241  [rev  47  Can.  S.  C.  622,  12 
DomLR  696,  15  CanRCas  264  (rev 
27  Ont.  L.  290.  8  DomLR  1002,  and 
restoring  26  Ont,  L.  437,  5  DomLR 
513,  3  OntWN  1345,  22  OntWR  290)]; 
Alexander  v.  Toronto,  eta,  R.  Co., 
86  U.  C.  Q.  B.  463.  See  also  cases 
supra  note  66. 

[a]  ninstrattona. — (l)  A  newsboy 
becomes  a  party  to  a  contract  be- 
tween a  railroad  company  and  a  news 
company,  exempting  the  former  from 
liability  to  the  employees  of  the  lat- 
ter, by  traveling  under  it,  and  it  la 
unnecessary  to  allege  that  he  Is  a 
party.  Alexander  v.  Toronto,  etc..  R. 
Co.,  36  U.  C.  Q,  B.  453.  (2)  Where 
the  owner  of  a  horse  being  trans- 
ported has  employed  a  person  to  go 
with  the  horse,  such  person  la  not 
bound  by  a  stipulation  In  the  con- 
tract between  the  carrier  and  his 
employer  limiting  the  liability  of 
the  former,  in  the  absence  of  proof 
that  the  exemption  was  brought  to 
the  knowledge  of  the  employee,  and 
the  knowledge  that  his  employer  has 
entered  into  a  contract  with  the  car- 
rier Is  not  in  Itself  proof  of  his 
knowledge  of  the  exemption  of  the 
carrier  from  liability.  Coppock  v. 
Long  Island  R.  Co.,  89  Hun  186,  34 
NYS  1039. 

[b]  Proof  of  tiganor. — "if  the  con- 
tract Is  one  which  deprives  the  pas- 
senger of  the  beneflt  of  a  duty  of 
care  which  he  Is  prima  facie  entitled 
to  expect  that  the  company  has  ac- 
cepted, the  latter  must  discharge  the 
burden  of  proving  that  the  passenger 
assented   to   the  special   terms  irn- 

gosed.  This  he  may  be  shown  to 
ave  done  either  in  person  or 
through  the  agency  of  another.  Such 
agency  will  be  held  to  have  been 
established  when  he  Is  shown  to  have 
authorized  antecedently  or  by  way 
of  rattflcatlon  the  making  of  the  con- 
tract undU"  circumstances  in  which 
he  must  be  taken  to  have  left  every- 
thing to  his  agent.  In  such  a  case 
It  la  aufilclent  to  prove  that  he  has 
been  content  to  accept  the  risk  of 
allowing  terms  to  be  made  without 
taking  the  trouble  to  learn  what  was 
being  agreed  to.  The  company  may 
infer  his  Intention  from  hia  conduct. 
If  be  stands  by  under  such  circum- 
stances that  it  will  naturally  con- 
clude that  he  has  left  the  negotla- 


Por  latar  oases,  daTelopmeata  and  ohaafM  In  the  law  see  cumulative  Annotations,  same  title,  pase-and  note  number. 
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written;  if  oral,  it  is  as  obligatory  when  estab- 
lished as  a  written  contraot;""  and  the  faet  that  a 
printed  or  written  contract  u  not  s^ed  by  the 
passenger  is  immaterial  where  the  requisites  to  its 
validity  in  other  respeets  exist,**  unless  sueh  signa- 
ture is  required  by  statute."^ 

Aaaent  Limitaticms  of  liability  contained  in 
tickets  which  set  out  in  full  the  tcrma  of  a  special 
oonbraet  have  been  held  to  be  impliedly  assented  to 
by  the  acceptance  and  the  use  of  the  ticket.*"  But 
where  the  contract  is  not  in  writing,  or  is  founded 
on  a  mere  notice,  the  proof  must  be  dear  of  assent 
to  the  terms  proposed  by  the  carrier." 

Consideration.  The  contract  must  be  founded  cm 


a  valuable  consideration  which  may  consist  in  a 
reduction  of  the  passenger's  fare  or  soothing 
equivalent.**  It  has  been  held  that  the  contract 
for  carriage  is  consummated  on  the  payment  and 
acceptance  of  fare,  and  if  the  tenns  of  transporta- 
tion are  not  then  agreed  on,  the  law  prescribes  the 
conditions,  and  the  passenger's  subsequent  assent, 
even  though  express,  to  a  limitation  of  liability  is 
nugatory  as  being  without  consideration.*' 

Limitation  most  be  iost  and  reasonable.  To  con- 
stitute a  valid  limitation  of  liability,  the  exemption 

Provided  for  in  the  contract  must  be  such  as  is 
eemed  just  and  reasonable  in  law,"  the  burden  of 


tlon  to  the  person  who  la  acting  for 
him,  and  Intends  that  the  latter 
should  arranire  the  terras  on  which 
he  la  to  be  conveyed,  he  wUl  be  pre- 
luded by  80  doing  from  afterwards 
alleging  want  of  authority  to  make 
any  such  terms  as  the  law  allows. 
Moreover,  if  the  person  acting  on 
hla  behalf  has  himself  not  taken  the 
trouble  to  read  the  terms  of  the  con- 
tract proposed  by  the  company  In  the 
ticket  or  pass  oltered,  and  yet  knew 
that  there  was  something  written  or 
printed  on  It  which  might  contain 
conditions,  it  Is  not  the  company  that 
will  suffer  by  the  agent's  want  of 
care.  The  agent  will,  in  the  absence 
of  aomethlng  misleading  done  by  his 
company,  be  bound,  and  bis  principal 
will  be  bound  through  him.  To  hold 
otherwise  would  be  to  depart  from 
the  general  principles  of  necessity 
recognized  in  other  business  trans- 
actions, and  to  render  it  Impracti- 
cable for  railway  companlea  to  make 
arrangements  for  travellers  and  con- 
signors without  delay  and  Inconveni- 
ence to  those  who  deal  with  them." 
Orand  Trunk  R.  Co.  v.  Robinson, 
[1916]  A.  C.  T40,  747,  22  DomLR  1, 
19  CanRCas  S7,  SI  WestLR  241  [rev 
47  Can.  S.  C.  622,  12  DomLR  696, 
IS  CanRCas  264  <rev  27  Ont.  U  290, 
8  DomLR  1002,  and  restoring  28  Ont. 
L.  437,  B  DomLR  &13,  2  OntWN  134B, 
28  OntWR  290)1.  See  generally 
Agency  19  241-243. 

W.  Ga.— Phillips  V.  Qeorgla  R.. 
etc.,  Co^93  Qa.  3B«.  20  SB  247. 

IlL — Western  Transp.  Co.  v.  New- 
halL  24  111.  466,  76  AmD  760:  Illinois 
Cent.  R.  Co.  v.  Morrison,  19  111.  136. 

Ind. — Loulaville,  etc.,  R.  Co.  v. 
Nlcholai.  4  Ind.  A.  119,  80  NB  424, 
61  AmSR  20S. 

La. — Roberts  v.  Riley,  16  La.  Ann. 
lOS,  77  AmD  ICS. 

Mass. — Qulmby  t.  Boston,  etc.,  R. 
Co.,  160  Haas.  366,  23  NS  206.  6  LRA 
846. 

Hlch. — American  Transp.  Co.  v. 
Hoore,  6  Mich.  368. 

Wis. — ^Lawson  v.  Chicago,  etc.,  R. 
Co.,  64  Wis.  447,  24  NW  618. 

Eng. — Walker  v.  York,  etc.,  R.  Co., 
2  E.  A  B.  760,  76  ECL  750,  22  Eng 
L&Ka  316,  118  Reprint  948. 

60.  Adama  Express  Co.  v.  Haynea. 
42  III.  89;  Fonseca  v.  Cunard  33.  Co., 
163  Mass.  653,  27  NE  665,  26  AmSR 
660,  12  LRA  340  and  note;  Piedmont 
Mfg.  Co.  V.  Columbia,  etc.,  R.  Co., 
19  C.  358;  Hall  v.  North  Eastern 
R.  Co.,  L.  R  10  Q.  B.  437. 

61.  See  statutory  provisions.  And 
see  Meuer  v.  Chicago,  etc,  R.  Co.,  5 
8.  D.  668,  69  NW  945,  40  AmSR  898, 
26  LRA  81. 

'  [a)  In  South  Dakota,  under  a  stat- 
ute, the  rate  of  hire  and  the  time, 
place,  and  manner  of  delivery  were 
assented  to  by  the  acceptance  of  a 
ticket  or  written  contract  with 
knowledge  of  it.s  terms,  but  that 
assent  to  any  other  modifications  of 
the  carrier's  rights  or  llabllltlea  con- 
tained in  such  instrument  could  be 
manifested  only  by  the  passenger's 
signature.  Meuer  v.  Chicago,  etc, 
R.  Co..  6  S.  I>.  568.  59  NW  945,  49 
AmSR  898,  25  LRA  81. 

[bl  la  Biwland,  under  the  Rail- 
way and  Canal,  Traffic  Act.  contrncts 
limiting  the  carrier's  liability  must 
be  written  or  printed  and  signed  by 
the  ahipper  or  passenger.   Simons  v. 


Great  Weatern  R.  Co.,  18  C.  B.  805, 
86  ECL  806,  139  Reprint  1688;  Al> 
dridge  V.  Great  Western  R.  Co.,  15 
C.  B.  N.  S.  582.  109  ECL  582,  143  Re- 
print 913;  Peek  v.  North  Stafford- 
shire R.  Co..  10  H.  L.  Cas.  473.  11 
Reprint  1109,  5  ERC  286:  Lewis  v. 
Great  Western  R.  Co.,  6  H.  ft  N. 
867.  157  Reprint  1427. 

62.  Johnson  t.  Philadelphia,  etc., 
R.  Co..  63  Md.  106:  O'Regan  v.  Cu- 
nard SS.  Co.,  160  Haas.  366,  36  NE 
1070.  39  AmSR  484:  Fonaeca  v.  Cu- 
nard S3.  Co..  163  Mass.  653.  27  NE 
665,  25  AmSR  660.  IS  LRA  340  and 
note;  Steers  v.  Liverpool,  etc.,  SS. 
Co.,  57.  N.  T.  1.  16  AmR  461. 

Knowledge  and  aaaent  of  paaaenffaz 
to  eoadStloiis  and  UmltatloaB  eee  gen- 
erally supra,  SI  1136,  1137. 

63.  New  Jersey  Steam  Nav.  Co.  v. 
Merchants  Bank,  6  How.  (U.  S.)  344, 
12  L.  ed.  465;  Louisville,  etc.,  R.  Co. 
v.  Nlcholai.  4  Ind.  A.  119, -30  NE  424. 
51  AmSR  206;  American  Tranap.  Co. 
V.  Moore.  ■6  Mich.  368. 

[a]  Keaaoas  f  or  nle. — (1)  Proof  of 
the  assent  must  be  clear,  for  the  law, 
having  Imposed  an  important  duty 
on  the  carrier  on  grounds  of  public 

fiollcy,  will  not  permit  it  to  divest 
tself  of  its  responsibility  and  throw 
the  loss  on  the  other  party,  where 
the  proof  that  the  latter  has  so 
agreed  is  doubtful.  Louisville,  etc., 
R.  Co.  V.  Nlcholai,  4  Ind.  A.  119,  30 
NE  424.  51  AmSK  206.  (2)  But  It 
has  been  said:  "If  in  writing,  the 
writlnK  must  be  shown;  but  If  by 
parol,  there  Is  no  rule  which  requires 
different  proof  from  that  which 
would  establish  any  other  contract. 
It  does  not  matter  that  the  evidence 
Is  conflicting,  for  in  civil  cases  the 
Jury  must  always  decide  upon  the 
weight  of  evidence;  and  there  is  no 
rule  (except  where  turpitude  or  ille- 
gality is  in  issue)  which  requires 
one  contract  to  be  proven  by  more 
or  different  testimony  than  another. 
The  jury.  In  each  case,  must  be  satis- 
fied that  a  certain  contract  exists: 
and.  If  satisfied,  that  is  sufficient." 
American  Transp.  Co.  v.  Moore,  6 
Mich.  368,  3T8. 

64.  U.  S.— York  Mfg.  Co.  v.  Illi- 
nois Cent.  R.  Co.,  3  Wall.  107,  18  L. 
ed.  170. 

Ala. — Western  R.  Co,  v.  Harwell, 
91  Ala.  340.  8  S  649. 

Ark. — St.  Louis,  etc..  R.  Co.  v. 
Weakley,  50  Ark.  397,  8  SW  134,  7 
AmSR  104;  Taylor  v.  Little  Rock, 
etc.,  R.  Co.,  39  Ark.  148. 

111. — Arnold  V.  Illinois  Cent.  R, 
Co.,  83  ill.  278,  25  AmR  383;  Illinois 
Cent.  R.  Co.  V.  Morrison.  19  ill.  136. 

Kan. — Kansas  Pac  R.  Co.  v.  Rey- 
nolds, 17  Kan.  251. 

Md. — Baltimore,  etc.,  R.  Co.  v. 
Brady,  32  Md.  338. 

Mass. — Perry  v.  Thompson,  98 
Mass.  249;  Squire  t.  New  York  Cent. 
R.  Co..  98  Mass.  239,  93  AmD  162. 

N.  Y. — Seybolt  v.  New  York.  etc.. 
R.  Co..  95  N.  Y.  562.  47  AmR  75; 
Bissell  V.  New  York  Cent.  R.  Co..  25 
N.  Y.  442,  82  AmD  369;  Boawell  V. 
Hudson  River  R.  Co.,  18  N.  Y.  Super. 
699. 

Tenn. — Louisville,  etc..  R.  Co.  v, 
Gilbert.  88  Tenn.  430,  12  .SW  1018, 
7  LRA  162;  DlUard  v.  Loulaville.  etc., 
R.  Co.,  2  Lea  288, 

VL—Klmball  t.  Rutland,  etc.,  R. 


Co..  26  Vt.  247,  62  AmD  567. 

Eng. — Hall  v.  North  Eastern  R.  Co., 
L.  R.  10  Q.  B.  437;  Gallin  v.  London, 
etc.,  R.  Co„  L.  R.  10  Q.  B.  212;  Mc- 
Cawley  v.  Furness  R.  Ce.,  L.  R.  8  Q. 
B.  57;  Duff  V.  Great  Northern  R.  Co., 
41  L.  T.  Rep.  N.  S.  197. 

Ont, — Alexander  v.  Toronto,  etc., 
R.  Co,.  33  U.  C.  Q.  B.  474  [app  dism 
36  U.  C.  Q,  B.  463]. 

[a]  VnvnenSar  moo*  of  oonTejruoe. 
—where  a  passenger  purchases  a 
ticket  for  carriage  on  a  freight  train, 
which  contains  stipulations  exempt- 
ing the  railroad  from  liability  for 
Injuries,  the  consideration  which  sup- 
ports the  limitation  Is  the  promise  by 
the  company  to  carry  him  by  this 
particular  mode  of  conveyance,  to 
which  but  for  the  promise  he  would 
not  be  entitled.  Arnold  v.  Illinois 
Cent.  R.  Co.,  83  111.  273,  25  AmR  386. 

[b]  Performanoe  of  a  duty  alzmdy 
imposed, — A  etlnulatlon  for  exemp- 
tion  from   liability   contained   In  a 

gass  issued  to  a  mail  agent  has  been 
eld  to  be  without  consideration,  the 
carrying  of  the  agent  being  a  duty 
already  Imposed  on  the  carrier.  The 
court  said:  "A  promise  by  one  party 
to  do  that  which  he  Is  already  under 
a  legal  obligation  to  perform  haa 
frequently  been  held  to  be  Insufflclent 
as  a  consideration  to  support  a  con- 
tract." Seybolt  V.  New  York,  etc.,  R. 
Co.,  96  N.  Y.  668,  676,  47  AmR  7S. 

60.  Lechowltxer  v.  Hamburg 
American  Packet  Co..  S  Misc.  213.  28 
NYS  677. 

66.  U.  S.— Liverpool,  etc^  Steam 
Co.  v.  Phenlz  Ina.  Co.,  129  V.  8.  397, 
9  set  469,  82  L.  ed.  788;  Phoenix  Ina. 
Co.  V.  Erie,  etc,  Transp.  Co.,  117  U. 
S.  818.  6.  set  T&O,  1176,  29  L.  ed.  873; 
Hart  V.  Pennsylvania  R,  Co..  112  U. 
S.  331.  6  set  Ul,  2i  L.  ed.  717;  New 
York  Cent.  R.  Co.  v.  Loehwood.  17 
Wall.  367,  21  L.  ed.  627:  Delaware, 
etc.,  R.  Co.  v.  Ashley,  67  Fed.  209. 
14  CCA  368;  Sells  V.  St.  Louis,  etc, 
R.  Co..  62  Fed.  803;  Mueer  v.  Amer- 
ican Express  Co..  1  Fed.  382,  17 
Blatchf.  412. 

Ala. — Loulaville,  etc.,  R.  Co.  v. 
Oden,  80  Ala.  38;  South,  etc.,  R.  Co. 
V.  Henleln.  62  Ala.  606,  23  AmR  678. 

Ind. — Rosenfeld  v.  Peoria,  etc.,  R. 
Co.,  103  Ind.  121,  2  NE  344,  63  AmR 
500;  Ohio,  etc.,  R.  Co.  v.  Selby,  47 
Ind.  471.  17  AmR  719;  Adams  Exprcsa 
Co.  V.  Reagan,  29  Ind.  21,  92  AmD 
332. 

Kaif. — Sprague  v.  Missouri  Pac.  R. 
Co..  34  Kan.  347.  8  P  465. 

Mo. — Carroll  v.  Missouri  Pac.  R. 
Co..  88  Mo.  239.  67  AmR  382  and  note. 

Oh. — U.  S.  Express  Co.  v.  Backman, 
28  Oh.  St.  144. 

Tenn. — Louisville,  etc.,  R.  Co,  v. 
Gilbert,  88  Tenn.  430.  12  SW  1018.  7 
LRA  162;  Merchants'  Dispatch 
Transp.  Co.  v.  Bloch.  86  Tenn.  332, 
6  SW  881,  6  AmSR  847;  Marr  v.  West- 
ern Union  Tel.  Co.,  85  Tenn.  629.  3 
SW  496. 

Tex. — Port  Worth,  etc..  R.  Co.  v. 
Greathouse.  82  Tex.  104.  17  SW  R34; 
Missouri  Pac.  R.  Co.  v.  Ivy.  71  Tex. 
409.  9  SW  346,  10  AmSR  788.  1  LRA 
500;  Missouri  Pac.  R.  Go  r.  Cnrn- 
wall.  70  Tex.  611.  8  SW  312;  Missouri 
Pac.  R.  Co.  V.  Harris,  67  Tex.  166,  2 
SW  674;  Galveston,  etc..  R.  Co.  v. 
KInnebrew,  7  Tex.  Civ.  A.  649.  27  SW 
631. 

W.  Va^Haalln.v.  BalUp^ttrp^^etc, 
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proving  which  is  on  the  carrier." 

1153]  b.  By  Notice.^  The  limitation  of  lia- 
bility authorized  by  the  rule  cannot  be  effected  by 
any  act  of  the  carrier  without  the  coneurrcnee  of 
the  passenger;  and  hence  all  mere  notices  purport- 
ing to  limit  the  carrier's  common-law  liability  are 
ineffectual  and  void,  no  matter  liow  given,  and 
although  brought  to  the  knowledge  of  the  conductor 
or  of  the  passenger,"^  and  in  some  jurisdictions  the 
limitation  of  liability  by  notice  is  expressly  pre- 
cluded by  constitution  or  by  statute."*  But  it  has 
been  held  that  a  common  carrier  may  limit  its  lia- 
bility by  general  notice,  but  that  the  general  notice 
must  be  such  as  amounts  to  actual  notice,  or  such 
that  parties  sought  to  be  affected  by  it  could  not 
have  failed  to  discover  it  without  gross  negligence.'^ 
As  a  basiB  of  contract.  Where  the  terms  of  a 
notice  are  fully  known  and  expressly  assented  to, 


it  ceases  to  be  a  mere  notice,  and  becomes  a  con- 
tract, governed  by  the  principles  stated  in  the  pre- 
ceding section  on  contracts.'^  In  such  case,  how- 
ever, the  assent  of  the  passenger  is  not  to  be  im- 
plied or  inferred,  but  an  actual  adoption  of  the 
notice,  as  an  expression  of  the  terms  of  a  contract, 
must  be  affirmatively  shown  by  the  carrier  on  whom 
rests  the  burden  of  proving  the  contract." 

[$  1154]  B.  For  NegUgence — 1.  In  OeneraL  In 
analogy  to  the  rule  established  the  great  weight 
of  authority  in  the  case  of  earners  of  goods,  that 
any  contract  relieving  the  carrier  from  liability  for 
negligence  is  invalid,'*  it  is  well  settled  that  any 
ofHitract  purportiaig  to  exempt  a  common  carrier  of 
passengers  from  liability  for  nogl^ence  of  itself 
or  its  employees  to  a  passenger,  particularly  when 
carried  for  hire,  is  void,  as  being  against  public 
policy;^"  and  the  authorities  are  practically  unani- 


R.  Co.,  H  W.  Va.  180,  35  AmR  748. 

Wis. — Davia  v.  Chicago,  etc.,  R, 
Co.,  93  Wis.  470.  67  NW  16.  1132.  B7 
AmSR  93S,  33  LRA  664;  Abrams  v. 
Milwaukee,  etc.,  R.  Co.,  87  Wis.  485, 
68  NW  780,  41  AmSR  56. 

[a]  QnMtion  of  law  and  of  faoW— 
The  view  taken  by  many  of  the  cases 
is  that  the  reasonableness  of  the  limi- 
tation is  a  question  of  law,  but  in 
some  Instances  the  question  seems  to 
have  been  treated  as  one  partially 
of  fact.  South,  etc.,  R.  Co.  v.  Hen- 
leln,  52  Ala.  606,  23  AmR  678  (hold- 
ing that  a  limitation  of  a  carrier's 
liability  must  be  just  and  reasonable, 
and  whether  It  is  so  or  not  must  be 
pronounced  by  the  court  in  view  of 
all  the  circumstances);  Te^cas,  etc., 
R.  Co.  V.  Adams.  78  Tex.  372,  14  SW 
666,  22  AmSR  56  (holding  that  the 
reasonableness  of  a  limitation  was 
a  question  of  fact  to  be  submitted  to 
the  Jury  under  instructions  from  the 
court). 

87.  Louisville,  etc.,  R.  Co.  v-  Gil- 
bert. 88  Tenn.  430,  12  SW  1018,  7 
LRA  162. 

mmjaayaonm  and  burden  of  proof 
ffwerftUr  see  infra  19  1424-1436. 

68.  Votlo*  of  oondltloni  and  llml- 
tatloni  g«narallT  see  supra  g  1135. 

Vottca  of  reffnlatlons  see  supra 
9  1072. 

69.  U.  S. — York  Mfg.  Co.  v.  Illi- 
nois Cent.  R.  Co.,  3  Wall.  107.  18  L. 
ed.  170;  New  Jersey  Steam  Nav.  Co, 
V.  Merchants  Bank,  6  How.  344.  12 
L.  ed.  4S6;  Hopkins  v.  Westcott,  12 
F.  Cas.  No.  6,692,  6  Blatchf.  64;  Sel- 
ler V.  The  Pacific,  21  F.  Cas.  No. 
12,644,  1  Or.  409. 

Ala. — Alabama,  etc.,  R.  Co.  v.  Lit- 
tle, 71  Ala.  611 ;  Southern  Express 
Co,  V.  Crook.  44  Ala.  468.  4  AmR  140: 
Mobile,  etc.,  R.  Co.  v.  Hopkins,  41 
Ala.  486,  94  AmD  607;  Steele  v.  Town- 
send,  37  Ala.  247.  79  AmD  49. 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Weakly.  50  Ark.  397,  8  SW  134,  7 
AmSR  104. 

Conn. — Peck  v.  Weeks.  34  Conn. 
14  B;  Derwort  v.  Loomer,  21  Conn. 
245;  Hale  v.  New  Jersey  Steam  Nav. 
Co..  15  Conn.  539,  39  AmD  398. 

Dak. — Hartwell  v.  Northern  Pac. 
Kxpress  Co.,  5  Dak.  463,  41  NW  732, 
3  LRA  342  and  note. 

Del. — Flinn  v.  Philadelphia,  etc.,  R. 
Co..  6  Del.  469. 

Ga. — Phillips  V.  Georgia  R.,  etc., 
Co..  93  Ga.  356,  20  SE  247;  Central  R. 
Co.  V.  Combs,  70  Ga.  533.  48  AmR 
682;  Southern  Express  Co.  v.  Newby, 
36  Ga.  635,  91  AmD  783;  Fish  V.  Chap- 
man. 2  Ga.  349,  46  AmD  393. 

111.— Erie  R.  Co.  v.  Wilcox,  84  111. 
239,  25  AmR  451;  Field  v.  C^hlcago. 
etc.,  R.  Co.,  71  111.  458;  Opnenheimer 
V.  tr.  S.  Express  Co.,  69  III.  62,  18 
AmR  596;  Adams  Express  Co.  v. 
Haynes.  42  111.  89;  Illinois  Cent.  R. 
Co.  V.  Read.  37  111.  484.  8T  AmD  260; 
Western  Tranap.  Co.  v.  Newhall.  24 
111.  466,  76  AmD  760. 

Ind. — Rosenfeld  v.  Peoria,  etc.,  R. 
Co.,  103  Ind.  121,  2  NE  S44,  63  AmR 


500;  Evansvllle,  etc,  R.  Co.  v.  Younj, 
28  Ind.  616;  Louisville,  etc.,  R.  Co. 
v,  Nlcholal,  4  Ind.  A.  119,  30  NE  424, 

61  AmSR  206. 

Iowa. — Solan  v.  Chicago,  etc.,  R. 
Co..  96  Iowa  260,  63  NW  692,  58  Am 
SR  430,  28  LRA  718;  Rose  v.  Dea 
Moines  Valley  R.  Co.,  39  Iowa  246. 

Kan, — Kansas  City,  etc.,  R.  Co.  v. 
Rodebaugh,  38  Kan.  46,  16  P  899.  6 
AmSR  715  and  note:  Kansaa  Pac.  R. 
Co.  v.  Reynolds,  17  Kan.  261. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Brownlee.  14  Bush  690;  Adams  Ex- 
press Co.  V.  Nock,  2  Duv.  662,  87 
AmD  510. 

Me. — Flllebrown  v.  Orand  Trunk  R. 
Co..  56  Me.  462,  92  AmD  606;  Sager 
V.  Portsmouth,  etc.,  R.  Co.,  31  Me. 
228,  60  AmD  659. 

Md. — Barney  v.  Prentiss,  4  Harr. 
&  J.  317,  7  AmD  670. 

Mass, — Lewis  v.  New  York  Sleep- 
Ing  Car  Co..  143  Mass.  267,  9  NE  615. 
68  AmR  135;  Golt  v.  Dinsmore,  111 
Mass.  46;  Maroney  v.  Old  Colony,  etc., 
R.  Co.,  106  Mass.  153,  8  AmR  305; 
Perry  v.  Thompson,  98  Mass.  249; 
Brown  V.  Eastern  R.  Co.,  11  Cush.  97; 
Malone  v.  Boston,  etc.,  R.  Corp..  12 
Gray  388,  74  AmD  598;  Judson  v. 
Western  R.  Corp.,  6  Allen  486,  83 
AmD  646. 

Miss.— Mobile,  etc.,  R.  Co.  v.  Wel- 
ner,  49  Miss.  725;  Southern  Express 
Co.  V.  Moon.  39  Miss.  822. 

N.  H. — Merrill  v.  American  Express 
Co.,  62  N.  H.  614;  Barter  v.  Wheeler, 
49  N.  H.  9,  6  AmR  434;  Moses  v. 
Boston,  etc.,  R.  Co..  88  N.  H.  523,  64 
AmD  381. 

N.  Y.— -Blossom  v.  Dodd,  43  N.  Y. 
264.  3  AmR  701;  Blssell  v.  New  York 
Cent.  R.  Co.,  26  N,  Y.  442,  82  AmD 
369;  Perkins  v.  New  York  Cent.  R. 
Co..  24  N.  Y.  196,  82  AmD  'l^i;  Dorr 
v.  New  Jersey  Steam  Nav.  Co.,  11 
N.  Y.  486,  62  AmD  125;  Llmburger 
V.  Wastcott,  49  Barb.  283;  Rawson 
V.  Pennsylvania  R.  Co.,  2  AbbPrNS 
220  [&tt  48  N.  y.  212.  8  AmR  643]; 
Gould  v.  Hill,  2  Hill  623;  Camden, 
etc.,  R.,  etc.,  Co.  v.  Belknap.  21  Wend. 
354;  Clark  v.  Paxton,  21  Wend.  153; 
Cole  V.  Goodwin.  19  Wend.  251,  32 
AmD  470  and  note;  Hollister  v,  Now- 
len,  19  Wend.  234,  32  AmD  456  and 
note. 

N.  C. — Smith  A-.  North  Carolina  R. 
Co^  64  N,  C.  23^. 

Oh. — Baltimore,  etc..  R.  Co.  v. 
Campbell.  86  Oh.  St.  647,  38  AmR 
617;  Graham  v.  Davis.  4  Oh.  St.  362, 

62  AmD  286;  Davidson  v.  Graham,  2 
Oh.  St,  131;  Jones  v.  Voorhees,  10 
Oh.  146. 

S.  C. — Walllngford  v.  Columbia, 
etc.,  R.  Co..  26  S.  C.  258.  2  SE  19; 
Piedmont  Mfg.  Co.  v.  Columbia,  etc.. 
R.  Co..  19  S.  C.  353;  Zemp  v.  Wil- 
mington, etc..  R.  Co..  43  S.  C.  L.  84, 
64  AmD  763;  Singleton  v.  Hllliard, 
32  S.  C.  L,  203;  Patton  v.  Magrath, 
23  S.  O.  L.  169.  31  AmD  652. 

S.  D. — Meuer  v.  Cnilcavo,  etc.,  R. 
Co.,  5  S,  D.  568,  59  NW  946,  49  Am 
SR  898,  26  LRA  81. 


Vt. — Mann  v.  Blrcfaard.  40  Vt.  326, 
94  AmD  398;  Kimball  v.  Rutland,  etc., 
R.  Co.,  26  Vt.  247,  62  AmD  567. 

W.  Va. — Brown  v.  Adams  KznresB 
Co.,  16  W.  Va.  812. 

70.  See  constitutional  and  statu- 
tory provisions.  And  see  Boyd  t. 
Spencer.  103  Ga.  828,  80  SCt  841,  68 
AmSR  146;  Phillips  v.  Georgia  R.. 
etc.,  Co.,  93  Oa.  356,  20  SE  247;  Rose 
V.  Des  Moines  Valley  R.  Co.,  39  Iowa 
246;  Meuer  v.  Chicago,  etc..  R.  Co.,  6 
S.  D.  568,  69  NW  946.  49  AmSR  898, 
26  LRA  81;  Texas,  etc.,  R.  Co.  v.  Fen- 
wlck,  34  Tex.  Civ.  A.  222,  78  SW  548. 

71.  Lake  Shore,  etc.,  R.  Co.  v. 
Rosenzweig,  113  Pa.  519,  6  A  645; 
Verner  v.  Sweltser,  32  Pa.  208;  Cam- 
den, .etc.,  R.  Co.  V.  Baldauf,^  16  Pa. 
67,  65  AmD  481;  Atwood  v.  Reliance 
Transp.  Co.,  9  Watts  (Pa.)  87.  34 
AmD  503;  Beckman  v.  Shouse,  6 
Rawie  (Pa.)  179.  28  AmD  653. 

72.  U.  S. — New  Jersey  Steam  Nav. 
Co.  v.  Merchants  Bank,  5  How.  344, 
12  L.  ed.  466. 

Ala.— Southern  Express  Co.  v. 
Crook.  44  Ala.  468.  4  AmR  140. 

111. — Western  Transp.  Co,  v.  New- 
hall.  24  111.  466,  76  AmD  760. 

La. — Newman  v.  Smoker,  26  La. 
Ann.  303. 

Me. — Flllebrown  v.  Grand  Trunk 
R.  Co..  56  Me.  462,  92  AmD  606. 

Md. — Baltimore,  etc.,  R.  Co  v. 
Brady.  32  Md.  333. 

Mass. — Perry  v.  Thompson,  98 
Mass.  249;  Buckland  v.  Adams  Ex- 
press Co.,  97  Mass.  124.  93  AmD  68; 
Judson  V.  Western  R.  Corp.,  6  Allen 
486.  83  AmD  646. 

Oh. — Graham  v.  Davis,  4  Oh.  St. 
?62.  62  AmD  286;  Davidson  v.  Gra- 
ham. 2  Oh.  St.  131. 

See  also  supra  S  1162. 

73.  New  Jersey  Steam  Nav.  Co.  v. 
Merchants  I^ank,  6  How.  (U.  S,)  344, 
12  L.  ed.  465;  Jacobs  v.  Central  R. 
Co..  19  Pa.  Super.  13. 

"Admitting  the  right  thus  to  re- 
strict his  [the  carrier's]  obligation. 
It  by  no  means  follows  that  he  can 
do  so  by  any  act  of  his  own.  He  Is 
In  the  exercise  of  a  sort  of  public 
office,  and  has  public  duties  to  per- 
form, from  which  he  should  not  be 
permitted  to  exonerate  himself  with- 
oL.t  the  assent  of  the  parties  con- 
cerned. And  this  is  not  to  be  implied 
or  Inferred  from  a  general  notice  to 
the  public,  limiting  his  obligation, 
which  may  or  may  not  bo  assented 
to.  .  .  .  The  burden  of  proof  lies 
on  the  carrier,  and  nothing  short  of 
an  express  stipulation  by  parol  or  in 
writing  should  be  permitted  to  dis- 
charge him  from  duties  which  the 
law  has  annexed  to  his  employment." 
New  Jersey  Steam  Nav.  Co.  v.  Mer- 
chants Bank,  supra, 

Presnmptlona  and  Irarden  of  proof 
gmerallT  see  Infra  H  1424-1436. 

74.  See  supra  S  195. 

70.  U.  S. — Inman  v.  South  Caro- 
lina R.  Co.,  129  U.  S.  128,  9  SCt  249, 
32  L.  ed.  612;  Phcenlx  Ins.  Co.  v. 
Erie,  etc.,  Transp.  C<f..  117  U.  S.  312. 


For  Uter  easM,  deTelopmests  and  flhaacM  In  the  law  see  oumulatlve  AnnoUtlona,  same  title. 
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inous  in  support  of  the  proposition  that  no  con- 
tract, condition,  or  limitation  will  relieve  tiie  carrier 


from  liability  to  a  passenger  carried  for  compensa- 
tion for  the  consequences  of  the  negligence  of  the 


6  set  760.  1176,  29  L.  «d.  873;  Hart 
V.  Pennsylvania  R.  Co..  112  U.  S.  331. 
5  set  151,  28  L.  ed.  717:  Grand  Trunk 
U.  Co.  V.  Stevens,  95  U.  S.  655,  2i  L. 
ed.  S35:  Kentucky  Bank  v.  Adams 
Kxpreas  Co..  93  U.  S.  174,  23  L.  ed. 
872;  OKdenabure,  etc.,  R.  Co.  v,  Pratt. 
22  Wall.  123,  22  L.  ed.  827;  Southern 
Express  Co.  v.  Ca.ldwell,  21  Wall.  264. 
22  L.  ed.  566;  New  York  Cent.  R.  Co. 
V.  Lockwood,  17  Wall.  357,  21  L.  ed. 
627;  U.  S.  Express  Co.  v.  Kountze.  8 
Wall.  3i2,  19  L.  ed.  457;  New  York 
Mfg.  Co.  V.  Illinois  Cent.  R.  Co.,  3 
Wall.  107.  18  L.  ed.  170;  Wiley  v. 
Grand  Trunk  R.  Co..  227  Fed.  127; 
The  Oregon.  133  Fed.  609,  68  CCA 
603;  Delaware,  etc.,  R.  Co.  v.  Ash- 
ley, 67  Fed.  209,  14  CCA  368;  Eells 
V.  St.  Iiouis,  etc..  R.  Co.,  52  Fed.  903; 
Woodburn  v.  Cincinnati,  etc.,  R.  Co., 

40  Fed.  731;  Rintoul  v.  New  York 
Cent,  etc..  R.  Co..  17  Fed.  906,  21 
Blatohf.  439;  Muser  v.  American  Ex- 
press Co..  1  Fed.  382,  17  Blatchf.  412: 
Earnest  v.  Southern  Express  Co.,  8 
F.  Cas.  No.  4,248,  I  Woods  673;  Seller 
V.  The  Paciac.  21  P.  Cas.  No.  12,644, 

I  Or.  409. 

Ala. — Alabama,  etc.,  R.  Co.  v. 
Thomas.  83  Ala.  343.  3  S  802;  Louis- 
ville, etc..  R.  Co.  V.  Oden.  80  Ala,  38; 
Louisville,  etc.,  R.  Co.  v.  Meyer,  78 
Ala.  697;  Alabama,  etc..  R.  Co.  v. 
Little.  71  Ala.  611;  South,  etc.,  R.  Co. 
V.  Henlein,  66  Ala.  368;  Southern  Ex- 
press Co.  V.  Crook.  44  Ala.  468,  4 
AmR  140;  Southern  Express  Co.  v. 
Caperton.  44  Ala.  101,  4  AmR  118; 
Mobile,  etc..  R.  Co.  v.  Jarboe,  41  Ala 
644;  Mobile,  etc.,  R.  Co.  v.  Hopkins, 

41  Ala.  486.  94  AmD  607;  Steele  v. 
Townsend,  37  Ala.  247,  79  AmD  49. 

Ark, — St-  Louis,  etc..  R.  Co.  v. 
Weakly,  60  Ark.  397,  8  SW  134,  7 
AmSR  104;  Little  Rock,  etc.,  R.  Co. 
V.  Talbot,  47  Ark.  97.  14  SW  471; 
St.  Louis,  etc.,  R.  Co.  v.  Lesser.  46 
Ark.  236;  Taylor  v.  Little  Rock,  etc., 
R.  Co.,  39  Ark.  118. 

Cal. — Walther  v.  Southern  Pac.  Co.. 
159  Cal.  769,  116  P  61,  37  LRAN3 
235. 

Colo. — Denver,  etc..  R.  Co.  v.  Whan, 
39  Colo.  230,  89  P  39,  11  LRAN3  432, 
12  AnnCas  732;  Overland  Mail,  etc, 
Co.  V.  Carroll,  7  Colo.  43,  1  P  682; 
Merchants'  Dispatch,  etc.,  Co.  v.  Corn- 
forth.  3  Colo.  280,  26  AmR  757. 

Conn. — Grlswold  v.  New  York,  etc., 
R.  Co.,  53  Conn.  371.  4  A  261,  55 
AmR  116 :  Camp  v.  Hartford,  etc.. 
Steamboat  Co.,  43  Conn.  333;  Law- 
rence V.  New  York,  etc.,  R.  Co.,  36 
Conn.  63. 

Del. — Flinn  v.  Philadelphia,  etc.,  R. 
Co..  S  Del.  469. 

D.  C. — Gait  V.  Adams  Elxpresa  Co., 

II  D.  C.  188. 

Ga. — Philltps  V.  Georgia  R..  etc., 
Co.,  93  Ga.  356.  20  SCt  247;  Western, 
etc.,  R.  Co.  V.  Exposition  Cotton 
Mills.  81  Ga.  622.  7  SE  916.  2  LRA 
102;  Central  R.  Co.  v.  Bryant,  73  Ga. 
722;  Georgia  R.  Co.  v.  Oann,  68  Ga. 
3SD;  Purcell  v.  Southern  Express  Co.. 
34  Ga.  315;  Berry  v.  Cooper,  28  Ga. 
543. 

Ind. — Lake  Shore,  etc..  R,  Co.  v. 
Teeters,  166  Ind.  335.  77  NB  599,  5 
LRANS  425;  Terre  Haute,  etc.,  R. 
Co.  V.  Sherwood,  132  Ind.  129.  31  NE 
781,  32  AmSR  239,  17  LRA  339;  Ro- 
senfeld  v.  Peoria,  etc.,  R.  Co.,  103  Ind. 
121.  2  NB  344,  63  AmR  600;  Bartlett 
V.  Pittsburgh,  etc..  R.  Co.,  94  Ind. 
281:  Ohio,  etc.,  R.  Co.  v.  Nlckless.  71 
Ind.  271;  St.  Louis,  etc.,  R.  Co.  v. 
Smuck,  49  Ind.  302;  Adams  Elxpress 
Co.  V.  Pendrlck.  88  Ind.  150;  Michi- 
gan Southern,  etc.,  R.  Co.  v.  Heaton, 
If  Ind.  448,  10  AmR  88;  Indianapolis, 
etc.,  R.  Co.  V.  Allen,  31  Ind.  394;  Ad- 
ams Sxpress  Co.  v.  Roagan,  29  Ind. 
21,  ftS  AmD  3S2;  Malott  v.  Weston. 
Bl  Ind.  A.  K72,  98  NE  127;  Louisville, 
etc..  R.  Co.  V.  Nicholai,  4  Ind.  A.  119, 
SO  NB  4S4,  51  AmSR  206.  The  ear- 
lier decisions  In  this  state  held  that 
tlie  carrier  could  not  exempt  Itself 
from  liability  for  gross  negligence, 
and  were  construed  to  concede  the 
right  as  to  ordinary  negligence. 
Thayer  v.  St.  Louis,  etc.,  R.  Co.,  22 


Ind.  26,  85  AmD  409;  Indiana  Cent. 
R.  Co.  V.  Mundy.  21  Ind.  48,  83  AmD 
839;  Indianapolis,  etc..  R.  Co.  v. 
Remmy.  13  Ind.  618;  Wright  v.  Gaff, 
S  Ind.  416.  Theee  decisions,  however, 
were  expressly  overruled,  and  the 
rule  stated  In  the  text  was  upheld 
In  Ohio.  etc..  R.  Co,  v.  Selby,  47  Ind. 
471,  17  AmR  719. 

Jowa. — Solan  v.  Chicago,  etc.,  R. 
Co..  95  Iowa  260,  63  NW  892,  68  Am 
SR  430,  28  LRA  718. 

Kan.— Pacific  Express  Co,  v,  Foley. 
46  Kan.  457.  26  P  665.  26  AmSR  107, 
12  LKA  799;  Sprague  v.  Missouri 
Pac.  R.  Co..  34  Kan.  347.  8  P  466; 
Kansas  City,  etc.,  R.  Co.  v.  Simpson, 

30  Kan.  645,  2  P  821,  46  AmR  104; 
Kansas  Pac.  R.  Co.  v.  Reynolds.  17 
Kan.  261;  St.  Louis,  etc.,  R.  Co.  v. 
Piper,  13  Kan.  505;  Goggln  v.  Kansas 
Pac.  R.  Co.,  12  Kan.  416;  Kallman  v. 
U.  S.  Express  Co.,  3  Kan.  205, 

Ky, — Louisville,  etc,  R.  Co.  v. 
Brownlee,  14  Bush  690-  OmdortE  t. 
Adams  Express  Co.,  8  Bush  194,  96 
AmD  207. 

La. — Newman  v.  Smoker,  25  La. 
Ann.  303;  Simon  v.  The  Fung  Shuey. 
21  La.  Ann.  363;  New  Orleans  Mut. 
Ins.  Co,  v.  New  Orleans,  etc^  R.  Co., 
20  La.  Ann.  302;  Roberts  v.  Riley,  16 
La.  Ann.  103,  77  AmD  183. 

Me. — Buckley  v.  Bangor,  etc..  R. 
Co..  113  Me.  164,  93  A  66.  LRA1916A 
617;  Willis  V.  Grand  Trunk  R.  Co., 
62  Me.  488;  Flllebrown  v.  Grand 
Trunk  R.  Co..  66  Me.  462,  92  AmD 
606;  Sager  v.  Portsmouth,  etc..  R. 
Co..  31  Me.  228,  60  AmD  669. 

Md, — Baltimore,  etc.,  R.  Co.  v. 
Brady,  32  Md.  338. 

Mass. — Hill  V.  Boston,  etc..  R.  Co., 
144  Mass.  284,  10  NB  836;  Graves  v. 
Lake  Shore,  etc.,  R.  Co.,  137  Mass. 
33.  60  AmR  282;  School  Dist.  v.  Bos- 
ton, etc..  R.  Co.,  102  Mass.  562.  3  AmR 
502;  Grace  v.  Adams,  100  Mass.  606, 
97  AmD  117.  1  AmR  131;  Squire  v. 
New  York  Cent.  R.  Co..  98  Mass.  239, 
93  AmD  162;  Buckland  v.  Adams  Ex- 
press Co.,  97  Mass.  124,  93  AmD  68. 

Mich. — Hawkins  v.  Great  Western 
R.  Co.,  17  Mich.  67,  97  AmD  179. 

Minn. — Boehl  v.  Chicago,  etc.,  R. 
Co.,  44  Minn.  191,  46  NW  333;  Hutch- 
inson V.  Chicago,  etc.,  R.  Co.,  37  Minn. 
524,  35  NW  438;  Ortt  v.  Minneapolis, 
etc.,  R.  Co.,  36  Minn.  396,  31  NW 
619;  Moulton  v.  St.  Paul,  etc..  R.  Co.. 

31  Minn.  85,  16  NW  497,  47  AmR  781; 
Schrlver  v.  Sioux  City,  etc.,  R.  Co.. 
24  Minn.  606.  31  AmR  363;  Jacobus 
V.  St.  Paul,  etc.,  R.  Co.,  20  Minn.  125, 
18  AmR  360:  Chrlstenson  v.  Ameri- 
can Express  Co.,  16  Minn.  270.  2  AmR 
122. 

Miss. — Johnson  v.  Alabama,  etc., 
B.  Co..  69  Miss.  191,  11  S  104,  30  Am 
SR  634 ;  Chicago,  etc.,  B.  Co.  v, 
Abels.  60  Miss.  1017;  New  Orleans, 
etc..  R.  Co.  v.  Paler,  68  Miss.  911; 
Southern  Express  Co.  V.  Hunnlcutt, 
64  Miss.  666,  28  AmR  386;  Mobile, 
etc.,  R.  Co.  V.  Welner,  49  Miss.  725; 
Southern  Express  Co.  v.  Moon.  39 
Miss.  822;  Whltesldes  v.  Thurlklll, 
12  Sm.  &  M.  599.  51  AmD  128;  Gil- 
more  V,  Carman,  1  Sm.  &  M.  279,  40 
AmD  96. 

Mo. — Powell  V.  Union  Pac.  B.  Co., 
266  Mo.  420,  164  SW  628;  Kansas 
City,  etc.,  R.  Co.  v.  Southern  R.  News 
Co..  161  Mo.  373.  52  SW  205.  74  Am 
SR  546,  46  LRA  380;  Carroll  v.  Mis- 
souri Pac.  R.  Co..  88  Mo.  239.  57  AmR 
382  and  note;  Ball  v,  Wabash,  etc., 
R.  Co.,  83  Mo.  B74:  Dawson  v.  Chi- 
cago, etc.  R.  Co.,  79  Ho.  296-  Har- 
vey V.'  Terre  Haute,  etc.,  R.  Co.,  74 
Mo.  688;  Oxiey  v.  St.  Louis,  etc.,  R. 
Co.,  6E  MO.  629:  Sturgeon  v.  St.  Louls, 
etc.,  R.  Co.,  66  Mo.  169;  Clark  v.  8t, 
Louis,  etc,  R.  Co.,  64  Mo.  440;  Rice 
V.  Kansas  Pac.  R  Co.,  63  Mo.  314; 
Read  V.  St.  LfOUls,  etc..  R.  Co.,  60  Mo. 
199;  Ketchum  v.  American  Mer- 
chants' Union  Express  Co..  62  Mo. 
390;  Levering  v.  Union  Transp.,  etc., 
Co..  42  Mo.  88,  97  AmD  320;  Filling- 
ham  V.  St.  Louis  Transit  Co.,  102  Mo. 
A.  573.  77  SW  314;  Doan  v.  St.  Louis, 
etc..  R.  Co.,  38  Mo.  A.  408;  Nlckey 
v.  St.  Louis,  etc,  R.  Co.,  36  Mo.  A. 


79;  Baiter  v.  Missouri  Pac.  R.  Co..  34 
Mo.  A.  98. 

Nebr. — Atchison,  etc.  R,  Co.  v. 
Washburn.  6  Nebr.  117. 

N.  H. — Baker  v,  Boston,  etc..  R. 
Co.,  74  N.  H.  100,  65  A  386,  124  Am 
SR  937.  12  AnnCas  1072;  Merrill  v. 
American  Express  Co.,  62  N.  H.  514; 
Rand  V.  Merchants'  Dispatch  Transp, 
Co.,  69  N.  H.  363;  Barter  V.  Wheeler, 
49  N.  H.  9.  6  AmR  434;  Moses  v. 
Boston,  etc.,  R.  Co..  24  N,  H.  71,  66 
AmD  222. 

N.  C. — Branch  v.  Wilmington,  etc., 
R,  Co..  88  N.  C.  573;  Smith  v.  North 
Carolina  R.  Co..  64  N.  C.  236. 

Oh. — Baltimore,  etc..  R.  Co.  v. 
Campbell,  36  Oh.  St.  647.  38  AmR 
617;  Gaines  v.  Union  Transp.,  etc., 
Co..  28  Oh.  St.  418;  U.  S.  Express  Co. 
v.  Backman,  28  Oh.  St.  144;  Union 
Express  Co.  v.  Graham.  26  Oh.  St. 
696;  Knowlton  v.  Erie  R.  Co..  19  Oh. 
St.  260.  2  AmR  395;  Cincinnati,  etc.. 
R.  Co,  V.  Pontius.  19  Oh.  St.  221.  2 
AmR  391;  Cleveland,  etc.,  R.  Co.  v, 
Curran.  19  Oh.  St.  1,  2  AmR  362; 
Welsh  V.  Pittsburgh,  etc.,  R.  Co.,  10 
Oh.  St.  65.  75  AmD  490;  Wilson  v. 
Hamilton,  4  Oh.  St.  722;  Graham  v. 
Davis.  4  Oh.  St.  862.  62  AmD  286; 
Davidson  v.  Graham.  2  Oh.  St.  181; 
Jones  V.  Voorhees.  10  Oh.  145. 

Pa. — Coleman  v.  Pennsylvania  R. 
Co.,  242  Pa.  304.  89  A  87.  50  LRANS 
432.  AnnCasl916B  629;  Crary  v,  Le- 
high Valley  R.  Co..  203  Pa.  526.  63 
A  363.  93  AmSR  778,  59  LRA  815; 
Pennsylvania  R.  Co.  v,  Raiordon,  119 
Pa.  677,  13  A  324,  4  AmSR  670;  Gro- 
lan  V.  Adams  Express  Co..  114  Pa. 
623.  7  A  134.  60  AmR  360;  Pennsyl- 
vania R.  Co.  V.  Fries,  87  Pa.  234; 
Adams  Express  Co.  v.  Sharplees,  77 
Pa.  516;  American  Express  Co,  v. 
Sands,  65  Pa.  140;  Farnnam  v.  Cam- 
den, etc.,  R.  Co..  55  Pa.  53;  Pennsyl- 
vania R.  Co.  v.  Henderson.  51  Pa. 
316;  Vemer  v,  SweitEer,  32  Pa.  208; 
Pennsylvania  R.  Co.  v.  McCloskey, 
23  Pa.  626:  Camden,  etc.,  R.  Co.  v. 
Baldauf,  16  Pa.  67,  56  AmD  481: 
Lalng  v.  Colder,  8  Pa.  479.  49  AmD 
533;  Buffalo,  etc.,  R.  Co.  v.  O'Hara, 

3  Pennyp.  190.  12  WklyNC  473;  Bing- 
ham V.  Rogers,  6  Watts  &  S.  495,  4S 
AmD  581;  Atwood  v.  Reliance  Transp. 
Co..  9  Watts  87.  34  AmD  603;  Beck- 
man  V.  Shouse,  5  Rawle  179,  28  AmD 
653;  Camden,  etc.  R.  Co.  v.  Bausch, 

4  Pa.  Cas.  518,  7  A  731. 

R.  I. — Ballou  V.  Earle,  17  R.  I. 
441.  22  A  1113,  33  AmSR  881,  14  LRA 
433. 

S.  C— Klrkland  v.  Charleston,  etc., 
R.  Co.,  79  S.  C.  273,  60  SB  668,  128 
AmSR  848,  15  LRANS  425;  WalHng- 
ford  v,  Columbia,  etc..  R.  Co..  26  S. 
C.  258,  2  SE  19;  Piedmont  Mfg.  Co.  v. 
Columbia,  etc..  R.  Co.,  19  S.  C.  363; 
Baker  v.  BBinson,  43  S.  C.  L.  201.  67 
AmD  548;  Zemp  v.  Wilmington,  etc., 
R.  Co..  43  S.  C.  L.  84,  64  AmD  763; 
Swindler  v.  HlUiard,  36  S.  C.  L.  286, 
45  AmD  732;  Singleton  v.  HiUlari), 
32  S.  C.  L.  203;  Patton  v.  Magrath, 
23  S.  C.  L.  169,  31  AmD  552. 

Tenn. — Louisville,  etc,  R.  Co.  v. 
Sowell.  90  Tenn.  17,  16  SW,  837; 
Louisville,  etc.,  R.  Co.  v.  Manchester 
Mills,  88  Tenn.  663,  14  SW  314: 
Louisville,  etc.  R.  Co.  v.  Gilbert,  88 
Tenn.  430,  12  SW  1018,  7  LRA  162: 
Louisville,  etc,  R.  Co.  v.  Wynn,  88 
Tenn.  320.  14  SW  311;  Merchants' 
Dispatch  Transp.  Co.  v.  Bloch.  86 
Tenn.  39|,  6  SW  881,  6  AmSR  847; 
Marr  v.  western  Union  Tel.  Co.,  8E 
Tenn.  629,  2  SW  496;  Coward  v.  Bast 
Tennessee,  etc,  R.  Co..  IS  Lea  226,  67 
AmR  227:  Louisville,  etc.  R.  Co.  v. 
Weaver,  9  Lea  38,  42  AmR  654:  DIl- 
lard  V.  IiOUlsvlUe.  etc.,  R.  Co.,  2  Lea 
288 

Tex. — ^Pt.  Worth,  etc.,  R.  Co.  v. 
Greathouse.  82  Tex.  104,  17  SW  884: 
Harris  v.  Howe,  74  Tex.  634.  12  SW 
224.  16  AmSR  862.  5  LRA  777:  Mis- 
souri Pac.  R.  Co.  v.  Cornwall.  70  Tex. 
611.  8  SW  312;  Missouri  Pac.  R.  Co. 
v.  Harris.  67  Tex.  166,  2  SW  674; 
Gulf.  etc..  R.  Co.  V.  McGown,  66  Tex. 
640;  Galveston,  etc..  R.  Co.  v.  Alli- 
son, 59  Tex.  198:  Houaton^^qtc,  R. 
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carrier  or  its  employees,  or  modify  that  liability  so 
as  in  any  way  to  restrict  it  within  the  limits  fixed 
by  the  common  law/^  notwithstanding  such  eon- 


tract  is  agreed  to  by  the  passenger  in  considera- 
tion of  special  concessions  as  to  rates  or  otherwise.^' 
Oonstitntional  or  statutory  provisions.   In  some 


Co.  V.  Burke.  55  Tex.  S2S,  40  AmR 
808;  Galveston,  etc.,  R,  Co.  v.  Klnne- 
brew.  7  Tex.  Civ.  A.  549,  27  SW  631; 
International,  etc.,  R.  Co,  v.  Camp- 
bell, 1  Tex.  Civ.  A.  60D.  20  SW  846. 

Vt.— Mann  v.  Blrchard.  40  Vt.  326, 
94  AmD  398;  Kimball  v.  Rutland, 
etc.,  R.  Co.,  26  Vt.  247,  62  AmD  567. 

Va. — Richmond,  etc,  R,  Co.  v, 
Payne.  86  Va.  481,  10  SK  749,  6  LRA 
849;  Virginia,  etc.,  R.  Co.  v.  Sayers, 
26  Gratt.  (67  Va.)  328. 

Wash. — Muldoon  v.  Seattle  City  R. 
Co.,  7  Wash.  528,  3S  P  422,  38  AmSR 
9*1,  22  LRA  794. 

W.  Va. — Brown  v.  Adams  Express 
Co.,  16  W.  Va.  612  [overr  Baltimore, 
etc.,  R.  Co.  V.  Rauibone,  1  W.  Va. 
87,  88  AmD  664]:  MasUn  v.  Balti- 
more, etc.,  R.  Co..  14  W.  Va.  180,  85 
AmR  748;Baltlmore.  etc.,  R.  Co.  v. 
Skeels.  3  W.  Va.  566. 

Wis. — ^Davis  V.  Chicago,  etc.,  R.  Co.. 
93  Wis.  470,  67  NW  16,  1132,  67  Am 
SR  936,  33  IMA.  654;  Annas  v.  Mil- 
waukee, etc.,  R.  Co.,  67  Wis.  46,  30 
NW  282,  58  AmR  848. 

"It  Is  settled  with,  practical  unt- 
formtty  of  decisions  that  a  common 
carrier  of  poBBen^ns  cannot,  Dy  ante- 
cedent contract  or  release,  exempt 
Itself  from  liability  to  a  passenvor 
for  hire,  for  its  own  neglfsence,  or 
that  of  its  servants,  no  mutter  in 
what  way  the  hire  or  compensation 
has  been  paid,  or  Js  to  he  paid." 
Buckley  v.  Bangor,  etc.,  R.  Co.,  113 
He.  164,  167,  93  A  66,  LRA1916A  617. 

[ai  menMHw  for  r^'— (1>  "A  stip- 
ulation that  the  carrier  rtiall  not  be 
bound  to  the  exercise  of  care  and 
diligence  Is  In  effect  an  agreement  to 
absolve  him  from  one  oi  the  essen- 
tial duties  of  hia  employment,  and  It 
would  be  flubverslve  of  the  very  ob- 
ject of  the  law  to  permit  the  carrier 
to  exempt  himself  from  liabiUty  by 
a  stipulation  In  his  contract  with  a 
passenger,  that  the  latter  should 
take  the  risk  of  the  negligence  of 
the  carrier,  or  of  his  servants.  The 
law  will  not  allow  the  carrier  tbua 
to  abandon  his  obligation  to  the  pub- 
lic, and  hence  all  stipulations  wnlch 
amount  to  a  denial  or  repudiation  of 
duties  which  are  of  the  very  essence 
of  his  employment  will  be  regarded 
as  unreasonable,  contrary  to  nubile 
policy,  and  therefore  void."  Louis- 
ville, etc.,  R.  Co.  v.  Faylor,  126  Ind. 
130.  26  NE  869.  (2)  %he  relation 
of  passenger  and  carrier  Is  created 
by  contract,  express  or  implied,  but 
It  does  not  follow  from  this  that  the 
extent  of  liability  or  responsibility 
of  the  carrier  is,  in  any  respect,  de- 
pendent on  a  contract,  In  reference 
to  matters  Indifferent  to  the  public, 
parties  may  contract  as  they  please; 
but,  not  BO  In  reference  to  matters 
in  which  the  public  has  an  interest. 
For  the  purpose  of  regulating  such 
matters,  rules  have  been  established, 
by  statute'  or  the  common  law, 
whereby  certain  duties  have  been  at- 
tached to  given  relations  and  employ- 
ments. These  duties  attach  as  mat- 
ter of  law,  and  without  regard  to  the 
will  or  wish  of  the  party  engaged  in 
the  employment,  or  of  the  person 
who  transacts  business  with  him.  In 
the  course  thereof;  and  this  is  so, 
for  the  public  good.  Duties  thus  Im- 
posed are  not  the  subject  of  contract. 
They  exist  without  It,  and  cannot  be 
dispensed  with  by  It.  The  violation 
of  such  a  duty  is  a  tort.  The  law 
declares  that  It  is  the  duty  of  a  pub- 
lic carrier  of  passengers  to  use  the 
highest  degree  of  care,  to  Insure 
their  safety.  Why  was  not  this  left 
to  be  settled  by  the  contract  of  the 
carrier  and  passenger?  Certainly 
for  no  other  reason  than  that  the 
employment  itself  was  of  such  a 
nature  as  to  make  it  a  matter  of 
public  concern."  Gulf,  etc.,  R.  Co, 
V.  MrGown.  65  Tex.  640,  646.  (3) 
"There  are  two  distinct  considera- 
tions upon  which  the  stringent  rule 


ae  to  the  duty  and  liability  of  car- 
riers of  passengers  rests.  One  is  a 
regard  for  the  safety  of  the  pas- 
senger on  his  own  account,  and  the 
other  Is  a  regard  for  his  safety  as  a 
citizen  of  the  state.  The  latter  Is 
a  consideration  of  public  policy  grow- 
ing out  of  the  Interest  which  the 
state  or  government  as  parens  pa  trice 
has  In  protecting  the  lives  and  limbs 
of  Its  subjects.  ...  So  far  as 
the  consideration  of  public  policy  is 
concerned,  it  cannot  be  overridden 
by  any  stipulation  of  the  parties  to 
the  contract  of  paasenger  carriage, 
since  it  Is  paramount  from  Its  very 
nature."  Jacobus  v.  St.  Paul,  etc., 
R.  Co„  20  Minn.  110,  ll3,  18  AmR 
360.  To  same  effect  Buckley  v.  Ban- 
gor, etc..  R.  Co.,  118  Me.  164,  93  A 
65,  LRA1916A  617.  (41  "The  main 
underlying  reasons  are  briefly  these: 
Railroads,  by  reason  of  physical  con- 
ditions, are  natural  monopoltea.  In 
most  instances,  the  public  are  re- 
stricted to  a  choice  of  using  a  cer- 
tain lino  or  none.  The  corporations, 
created  by  the  State,  are  granted  spe- 
cial privileges,  in  return  for  which 
they  are  held,  among  other  things,  to 
undertake  to  use  due  care  and  dili- 
gence In  transporting  nsAsengers  and 
goods.  They  owe  this  duty  to  the 
public  generally.  They  owe  the  fur- 
ther duty,  as  common  carriers,  to 
transport,  on  eoual  terras  of  service 
and  compensation,  all  who  apply. 
The  peraon  who  is  practically  con- 
strained to  patronize  a  certain  road 
and  the  corporation  tbat  operates 
the  road  are  not  on  a  footing  uf 
equality  in  contracting.  If  the  cor- 
poration was  permitted  to  Impose, 
as  one  of  the  terms  of  the  contract, 
a  waiver  of  its  negligence  upon  one 
customer.  It  could  practically  upon 
all,  and  thereby,  while  claiming  the 
benefits  of  its  franchise,  evade  the 
performance  of  a  public  duty  which 
Was  one  of  the  chief  considerations 
of  the  grant.  Therefore,  It  is  held, 
a  contract,  by  which  a  common  car- 
rier assumes  to  abandon  a  duty  it 
owes  to  the  public  generally,  is  void 
as  being  against  public  policy." 
Payne  v.  Terre  Haute,  etc.,  R.  Co., 
167  Ind.  616,  617,  61  N15  472,  66  LRA 
472.  (6)  "The  grounds  upon  Which 
this  prohibition  rests  have  been  vari- 
ously stated  by  the  courts,  as  that 
such  an  exemption  la  against  public 
policy;  that  the  public  Is  interested 
In  the  exercise  of  care  and  diligence 
on  the  part  of  the  carrier;  that  It  Is 
unreasonable  for  any  common  carrier 
to  contract  for  the  prlviliwe  of  being 
negligent:  that  the  public  ia  oon- 
cervied  with  the  life  and  security  of 
Its  citizens;  and  that  the  obligations 
of  a  common  carrier  arise  from  the 
nature  of  the  business  in  which  it  is 
engaged,  and  being  imposed  by  law. 
it  wlil  not  be  permitted  to  escape 
such  obligations  by  a  contract  ex- 
empting it  from  the  conseQuencoa  of 
negligence  In  the  transaction  of  Its 
business."  Denver,  etc.,  R.  Co.  v. 
Whan,  39  Colo.  230.  236,  89  P  39.  11 
L.RANS  432,  12  AnnCas  732. 

[b1  Snle  of  deolalon  In  federal 
oonru — The  right  of  a  carrier  of 
goods  or  passengers,  by  land  or 
water,  to  stipulate  for  exemption 
from  liability  for  Its  own  negligence 
Is  not  a  local  question  on  which  the 
decision  of  a  state  court  must  con- 
trol, but  such  question  Is  a  matter 
of  general  law  on  which  the  courts 
of  the  United  States  will  exercise 
their  own  Judgment,  even  when  their 
Jurisdiction  attaches  only  by  reason 
of  the  citizenship  of  the  parties,  in 
an  action  at  law  of  which  the  courts 
of  the  state  have  concurrent  jurisdic- 
tion and  on  a  contract  made  and  to 
be  performed  within  the  state.  Liver- 
pool, etc..  Steam  Co.  v.  Phenix  Ins. 
Co.,  129  U.  S.  897.  9  SOt  469.  82  L. 
ed.  788;  Kew  York  Cent.  R.  Co.  v. 
I.,ockwood,  17  Wall.  (U.  S.)  367,  21 


L.  ed.  627;  Eells  v.  St.  Louis,  etc.,  R. 
Co..  52  Fed.  903. 

[c]  Safe  nutchlnezT  or  traok. — Lim- 
itations of  liability  as  against  cul- 
pability of  the  carrier  Itself  in  pro- 
viding safe  machinery  or  track  are 
invalid.  Bryan  v.  Uissourl  Pac.  R. 
Co..  32  Mo.  A.  228. 

[d]  AotloiL  for  deatb  br  moBstvl 
set' — Widow  or  children,  or  next  of 
kin,  of  a  passenger  whose  death  la 
caused  by  negligence  of  the  carrier 
cannot  be  restricted  in  their  right 
of  recovery.  If  they  have  such  right 
by  law,  by  a  contract  entered  into 
by  the  passenger  himself.  Clark  v. 
Geer.  86  Fed.  447,  32  CCA  295;  Doyle 
v.  Fltchburg  R.  Co..  162  Mass.  66. 
37  NE  770,  44  AmSR  336,  26  LRA 
167;  Pennsylvania  R.  Co.  v.  Hender- 
son, 61  Pa.  315. 

[e]  Penallr  for  death  of  pmrntaagw. 
— A  street  railroad  cannot,  by  con- 
tract made  in  advance,  exempt  Itself 
from  the  penalties  provided  by  stat- 
ute for  the  death  of  a  passenger. 
Jones  V.  Boston,  etc.,  R.  Co.,  205 
Mass.  lOS,  99  NB  1U2  (St.  [1907]  o 
392). 

76.  U.  S.— New  Tock  Cent.  R.  CJo. 
V.  Lockwood,  17  Wall.  167,  21  L.  ed. 
627;  Baltimore,  etc.,  R.  Co.  t.  Mc- 
Laughlin. 73  Fed.  619.  19  CCA  651. 

Cal. — ^Walther  v.  Southern  Pac  Co., 
159  Cal.  769.  116  P  61,  37  LRANS 
235. 

Del. — Pllnn  v.  Philadelphia,  etc.,  R. 
Co.,  6  Del.  469. 

Oa.-— Southern  R-  Co.  v.  Wataon, 
110  Ga.  681,  36  BE  209;  Georgia  Cent 
R.  Co.  V.  Lilppman,  110  Ga.  665.  86 
SB  202,  60  LRA  678. 

111. — ^Pennsylvania  Co.  v.  Oreao,  79 
III.  A.  127. 

Ind. — Cleveland,  etc.,  R.  Co.  v. 
Henry,  170  Ind.  94,  82  NG  710  [rev 
(A.)  80  N&  686]:  Pittsburg,  etc,  R, 
Co.  V.  Htgga,  16S  Ind.  694,  76  NB 
299,  4  LRAN8  1081  and  note;  Louis- 
ville, etc,  R.  Co.  T.  Keefer,  146  Ind. 
21,  44  NE:  796,  68  AmSR  848,  28 
LRA  98. 

Iowa. — Rose  v.  Des  Molnee  Valley 
R.  Co.,  89  Iowa  246. 

Kan. — Sewell  v.  Atchison,  etc..  R. 
Co.,  78  Kan.  1.  8,  96  P  1007  [clt  Cycl. 

Ky. — Louisville,  etc.,  R.  Co.  v.  Bell, 
100  Ky.  203,  38  SW  8,  IS  KyL  785. 

Mass. — Doyle  v.  Fltchburg  R.  Cq^ 
166  Mass.  492,  44  NE  611,  66  AmSR 
417.  33  LRA  844. 

Mo. — Kansas  City,  etc.,  R.  Co.  v. 
Southern  R.  News  Co.,  161  Mo.  373, 

52  SW  206.  74  AmSR  545,  43  LRA 
380;  Jones  v.  St.  Louis  Southwestern 
R.  Co.,  126  Mo.  666.  28  SW  883.  46 
AmSR  514,  2fi  LRA  718:  Tlbby  V. 
Missouri  Pac.  R.  Co.,  82  Mo.  292. 

Or, — ■Richmond  v.  Southern  Pac. 
Co..  41  Or.  64.  67  P  947,  93  AmSR 
694.  57  LRA  616. 

Pa. — Lackawanna,  etc..  R.  Co,  v. 
Chenewith,  52  Pa.  882,  91  AmD  168. 

S.  C. — Carter  v.  Carolina  Div. 
Southern  R.  Co.,  100  S.  C.  468,  84  SB 
999. 

Tex, — Missouri  Pac.  R.  Co.  v.  Ivy, 
71  Tex.  409.  9  SW  346.  10  AmSR  768, 
1  LRA  500  and  note;  Ft.  Worth,  etc, 
R,  Co,  V.  Rogers,  21  Tex.  Civ.  A.  605, 

53  SW  366. 

Wis. — Davis  v.  Chicago,  etc.,  R. 
Co.,  93  Wis.  470,  67  NW  16,  1133.  57 
AmSR  936,  33  LRA  654. 

[a]  A  notioe  on  the  back  of  eaeh 
seat  in  a  street  railroad  oar,  "Avoid 
accidents;  Wait  until  the  car  stops," 
must  be  construed  to  have  been  In- 
tended by  the  street  railroad  com- 
pany as  a  caution  to  passengers 
against  alighting  from  a  car  In  mo- 
tion, and  not  as  an  exemption  from 
its  own  negligence.  Cameron  v,  Lew- 
iston.  etc..  R.  Co.,  103  Me,  482,  70 
A  634,  126  AmSR  316,  18  LRANS  497. 

77.  Walther  v.  Southern  Pac.  Co., 
159  Cal.  769.  116  P  61,  87  LRANS 
235;  Richmond  v.  Southern  Pac  Co., 
41  Or.  54.  67  P  947,  98  AmSR  894. 
57  LRA  616. 
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jurisdictions  it  ia  ezinnssly  inwrided  by  eonstitu- 
tion  or  statute  that  the  oarrier  eannot  by  contract 
exempt  itself  from,  or  limit,  its  common-law  lia- 
bility for  injury  occasioned  by  its  negleet  or  mis- 
conduct;^^ and  under  suoh  provisions  a  contract 
exempting  the  carrier  from  liability  will  not  be 
valid,  even  though  it  is  attached  as  a  condition 
to  some  special  privily  which  mi^t  have  sus- 
tained it  at  common  law.'' 

With  respect  to  duties  which  the  carrittr  is  qh^ 
der  no  oUigation  to  perfoxm.  It  may  limit  its  lisr 
Uility,  and  in  sneh  cases  its  liability  for  its  n^' 
ligence  depends  on  the  oontraet." 

Oazxieis  incloded  in  rule.  The  above  general  rule 
includes  all  common  carriers,  whether  by  land  or 
by  water,  and  it,  tt^ther  with  the  principles  stated 
in  the  succeeding  sections,  is  applied  to  all  allke.^ 
A  private  carrier,  however,  may  wholly  absolve  it- 
self by  ctmtract  from  liability  for  its  negligence.^ 
Thus  an  exemption  from  liability  for  negligence 
contained  in  a  pass  issued  by  a  private  oarrier, 
although  for  a  consideration,  is  va'  lid" 

Bule  in  England  and  Canada.   According  to  the 

'  [a]  "Ind*p«nd«nt  of  ■ttttatocr  pro- 
TlaionSi  It  ia  almost  universally  held 
that  any  contract  purijorting  to  ex- 
empt a  common  carrier  of  persons 
from  liability  for  neffltgence  of  him- 
self oir  his  servants  to  a  passenger 
carried  for  compensatJon  Ib  void,  as 
being  against  public  policy,  and  it  Is 
Immaterial  in  such  cases  that  the  at- 
tempted limitation  on  such  liability 
Is  agreed  to  by  the  passenger  In  con- 
sideration of  special  concessions  In 
the  matter  of  rate  of  fare  or  other 
departure  from  the  rules  applicable 
to  passengers  paying  full  fare.  It  is 
enough  that  there  is  any  considera- 
tion for  the  carriage."  Walther  v. 
Southern  Pac  Co.,  159  Cal.  769,  772. 
116  P  51,  37  LRANS  236.  But  see 
Infra  |  1167  text  and  note  6. 

78.  V.  S. — Weir  v.  Rountree,  17S 
Fed.  776,  97  CCA  SOO,  19  AnnCaa  1204 
fapp  dlsm  216  U.  S.  607,  80  SCt  418, 
64  L.  ed.  6363  (Kan.  a«n.  St.  [1001] 
il  fi8&7,  686S). 

III. — Nelson  v.  Chicago,  etc,  R,  Co.. 
184  III.  A.  489. 

Mo.^ — Wentz  v.  Chicago,  etc.,  R.  Co., 
2S9  Mo.  450,  IfiS  SW  1166,  AnnCas 
1»1$B  317. 

Nebr. — Chicago,  etc.,  R.  Co.  v.  Ham- 
bel.  2  Nebr.  (Unoff.)  607,  89  NW  648: 
Chicago,  etc.,  R.  Co.  v.  Collier,  1  Nebr. 
(Unolf.)  278,  96  NW  472. 

Tex. — Texas,  etc.,  R.  Co.  v.  Fen- 
wlck.  34  Tex  Civ.  A.  222.  78  SW  548; 
Ft.  Worth,  etc.,  R.  Co.  v.  Rogers. 
21  Tex.  Civ.  A.  606,  53  SW  366. 

Va. — Shannon  v,  Chesapeake,  etc., 
R.  Co.,  104  Va.  645,  52  SE  376  (Code 


early  Englisih  eases,  a  common  carrier  ooold  not 
by  specifU  contract  exempt  itself  from  liability 
for  negligokoe.^  But  later  oases  decided  that  such 
a  carrier  conld  by  notice  or  express  contract  ex- 
empt itself  from  liabili^  for  any  d^^ree  of  neg^ 
ligence;"  and  under  the  Rulway  and  Canal  Traf- 
fic Act  of  1854,  it  may  exempt  itself  from  liabil- 
ity for  negl^enee  by  express  contract,  provided 
the  eireumstancos  make  such  an  exemption  just 
and  reasonable;"  bnt  it  cannot  do  so  by  mere  no- 
tice." Apart  from  statute  a  carrier  is  liable  in 
Canada,  as  in  England,  for  injury  arising  from 
negligence  in  the  execution  of  its  contract  to  carry 
mdeas  it  has  effectively  stipulated  that  it  shall  be 
free  from  soeb  liability.  The  freedom  so  to  stipu- 
late has  been  restricted  in  Canada  by  the  Railway 
Act.  Under  this  aet  no  contract  restricting  liabil- 
ity for  carriage  is  to  be  valid  unless  it  is  of  a  kind 
approved  by  the  railway  board  which  is  empow- 
ered to  determine  the  extent  to  which  such  lia- 
bility may  be  impaired,  restricted,  or  limited,  and 
generally  to  prescribe  by  r^ulation  the  terms  and 
conditions  under  which  any  traffic  may  be  carried.^ 


1904,  i  1294  c  [25]);  Norfolk,  etc.,  R. 
Co.  V.  Tanner.  100  Va.  379.  41  SE  721. 

See  also  statutory  provisions.  And 
see  cases  supra  note  76. 

7B.  Solan  v.  Chicago,  etc.,  R.  Co., 
96  Iowa  260,  63  NW  693,  68  AmSR 
430,  28  LRA  718;  Brush  v.  8.,  etc.,  R. 
Co..  43  Iowa  654;  Rose  v.  Tfea  Moines 
Valley  R.  Co..  39  Iowa  246;  Chicago, 
etc..  R.  Co.  V.  Posten,  69  Kan.  449,  68 
P  665;  CThlcago,  etc.,  R.  Co.  v.  Martin, 
69  Kan.  437,  63  P  461  [aff  178  U.  S. 
245,  20  SCt  854.  44  L.  ed.  10B51;  PL 
Worth,  etc.,  R.  Co.  v.  Rogers,  21  Tex. 
ClT.  A.  606,  63  SW  366. 

so.  Denver,  etc.,  R.  Co.  v.  Whan. 
39  Colo.  230,  89  P  89.  11  LRANS  432. 
12  AnnCas  732. 

"If  the  service  Is  one  that  Is 
not  Imposed  upon  the  carrier  as  a 
duty.  It  may  undertake  it  upon  such 
terms  as  It  may  see  lit  According 
to  many  authorities,  the  general  test, 
then,  to  apply  to  contracts  of  com- 
mon carriers,  limiting  their  liability, 
is  wtiether  they  relate  to  duties  which 
they  are  bound  to  perform,  or  whether 
they  relate  to  eervices  which  are  op- 
tional for  them  to  perform.*"  Denver, 
etc..  R.  Co.  V.  Whan,  39  Colo.  230,  286, 
8tP8»,ll  LRANS  482, 12  AnnCas  782. 

SI.  Liverpool,  etc..  Steam  Co.  v 
Pbenlx  lOB.  Co..  128  U.  S.  897,  4I»,  » 


SCt  469,  32  L.  ed.  788  (where  Gray,  J., 
reviewing  the  elaborate  treatment  of 
the  subject  In  New  York  Cent,  R.  Co, 
V.  Lockwood,  17  Wall.  (U.  8.)  357,  121 
L.  ed.  627.  said:  "The  judgment 
for  the  plaintiff,  however,  was  not 
rested  upon  the  form  of  the  agree- 
ment, or  upon  any  difference  between 
railroad  corporations  and  other  car- 
riers, or  between  carriers  by  land  and 
carriers  by  sea,  or  between  carriers 
of  passengers  and  carriers  of  goods, 
but  upon  the  broad  ground  that  no 
public  carrier  is  permitted  by  law  to 
stipulate  for  an  exemption  from  the 
consequences  of  the  negligence  of 
himself  or  his  servants"). 

83.  Dodson  v.  Clark  (bounty  Lum- 
ber Oo.,  123  Arh.  50,  184  SW  417: 
Cleveland,  etc.,  R.  Co.  v.  Henry.  170 
Ind.  94,  83  NE  710  [rev  (A.)  80  NB 
636];  Malott  v.  Weston,  51  Ind.  A. 
672,  98  NB  127:  Buckley  v.  Bangor, 
etc.,  R.  Co.,  118  Me.  184,  93  A  65.  LRA 
1916A  617;  SuUlvan-Sanford  Lumber 
Co.  v.  Watson,  (Tex.)  155  SW  179. 

[a]  A  loggliig  oompany  which  con- 
structs a  ralTroad  to  haul  the  owner's 
material  to  a  sawmill,  which  agrees 
to  haul  material  for  plaintiff  at  a 
fixed  charge,  and  In  consideration 
thereof  permits  plalntifl  to  ride  on  Its 
train  in  going  to  and  from  the  place 
where  he  Is  getting  out  the  material, 
and  which  obtains  plaintiff's  signa- 
ture to  a  stipulation  exempting  Itself 
from  all  llabllltv  for  damages  to 
plaintiff  while  riding  on  the  train, 
whether  arising  from  Its  negligence 
or  not,  and  requiring  him  to  assume 
all  risks  of  Injury.  Is  not  liable  for 
an  injury  to  plaintiff  from  a  derail- 
ment due  to  its  negligence  as  the 
stipulation  Is  binding  on  plaintiff  re- 
gardless of  whether  he  signs  a  stipu- 
lation for  that  particular  trip  or  not. 
Dodson  V,  Clark  County  Lumber  Co., 
123  Ark.  50,  184  SW  417. 

83.  MaJott  V.  Weston,  61  Ind.  A. 
572,  98  NE  127;  Sulllvan-Sanford 
Lumber  Co.  v,  Watson,  (Tex.)  165 
SW  179  [rev  (Civ.  A.)  136  SW  636]. 

Exflsnptlon  of  liability  In  passes 
generally  see  infra  ij  1168-1160. 

84.  Htnton  v.  Dlbbln,  2  Q.  B.  646, 
42  ECL  847,  114  Reprint  2B3:  Wyld 
V.  Plckford,  8  M.  &  W.  443,  161  Re- 
print 1113. 

88.  Slim  V.  Great  Northern  R.  Co., 
14  C.  B.  647,  78  ECL  647,  139  Reprint 
266;  York.  etc..  R.  Oo.  v.  Crisp.  14 
C.  B.  527.  78  ECL  627.  139  Reprint 
217 ;  Austin  v.  Manchester,  etc.,  R. 
Co.,  10  C.  B.  454,  70  ECL  464.  11 
EngL&Eq  506,  138  Reprint  181;  Carr 
V.  Lancashire,  etc.,  R.  Co..  7  Bxch. 
707,  156  Reprint  1138;  Gannell  v. 
Ford,  6  L.  T.  Rep.  N.  S.  604. 

88,  Martin  v.  Great  Indian  Penin- 
sular R.  Co..  L.  R.  8  Bxch.  9;  Tauh- 
man  t.  Pacific  Steam  Kav.  Co..  1 
Aspin.  386*  Hodgman  v.  West  Mid- 
land R.  Co.,  6  B.  ft  S.  178.  117  BCL. 


173.  122  Reprint  796:  Harrison  v. 
London,  etc..  R,  Co..  2  B.  &  3.  122, 
110  ECL  122,  121  Reprint  lOlS;  Si- 
mons v.  Great  Western  R.  Co.,  18 
C.  B.  806,  86  ECL  805.  139  Reprint 
1588;  Aldrldge  v.  Great  Western  R. 
Co.,  16  C.  B.  N.  S.  682,  109  ECL  582, 
148  Reprint  913;  Peek  v.  North  Stjif- 
fordehlre  R.  Co..  10  H.  L.  Cas.  473. 
11  Reprint  1109,  6  ERC  286;  Mo- 
Cance  v.  London,  etc.,  R.  Co.,  7  H.  & 
N.  477,  158  Reprint  669;  Lewis  v. 
Great  Western  R.  Co.,  5  H.  &  N.  867, 
167  Reprint  1427;  McManus  v.  Lan- 
cashire, etc.,  R.  Co.,  4  H.  &  N.  327, 
157  Reprint  865;  Glenlster  v.  Great 
Western  R.  Co.,  29  L.  T.  Rep.  N.  S. 
423. 

[a]  Idablllty  for  wUUnl  mlacon- 
dnot  not  avoided,  by  oontraot. — It  Is 

not  unreasonable  to  contract  against 
liability  for  negligence  which  does 
not  amount  to  willful  misconduct. 
Glenlster  v.  Great  Western  R.  Co.. 
29  L.  T.  Rep.  N.  8.  423. 

[b]  Delay  or  detention. — A  condi- 
tion In  a  ticket  that  the  company 
win  not  "under  any  circumstances 
be  held  responsible  for  delay  or  de- 
tention, however  occasioned,  or  any 
consequences  arising  therefrom, 
protects  the  company  from  liability 
for  delay  or  detention  of  a  passenger 
even  when  caused  by  the  admitted 
negligence  of  the  company.  Duck- 
worth V.  Lancashire,  etc.,  R.  Co..  84 
L.  T.  Rep.  N.  S.  774.  775. 

87.  Doolan  v  Midland  R.  Co.,  2 
App.  Cas.  792;  Simons  v.  Great  West- 
em  R.  Co.,  18  C.  B.  806,  86  BCL  806, 
139  Reprint  1688;  Lewis  v.  Creat 
Western  R.  Co.,  S  H.  ft  N.  887,  157 
Reprint  1427. 

[a]  The  wovds  "at  passenger's 
own  risk,"  printed  on  the  face  of  a 
ticket,  and  conditions  on  the  back 
will  not  protect  a  company  from  lia- 
bility for  injuries  to  a  passenger 
owing  to  the  negligence  of  Its  serv- 
ants, where  it  Is  found  that  the  pas- 
senger did  not  observe  or  read  any 
notice  on  the  ticket,  and  that  no  rea- 
sonably sufilclent  notice  was  given  to 
him  that  the  ticket  contained  con- 
ditions. Hooper  v,  Furness  R.  Co., 
23  T.  L.  n,  451, 

88.  Grand  Trunk  R.  Co.  v.  Robin- 
son. [1916]  A.  C.  740.  22  DomLR  1,  19 
CanRCas  37,  31  WestLR  241  [rev  47 
Can.  S.  C.  622.  12  DomLR  696,  18 
CanRCas  264  (rev  27  OnL  L.  290.  8 
DomLR  1002,  and  restoring  28  Ont. 
L.  437.  6  DomLR  613,  8  OntWN 
1346.  22  OntWR  290)];  Canadian  Pac. 
R.  Co.  V.  Parent.  51  Can,  S.  C.  234, 
21  DomLR  681  [dism  lipp  46  Que. 
Super.  819]. 

fal  Bffeot  or  oOBtnwt.— "It  can- 
not be  accurate  to  speak  .  .  .  of  a 
right  to  be  carried  without  negli- 
gence, as  If  such  a  right  existed  In- 
dependently of  the'-aontract  as d  was 
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It  has  been  held  that  a  eairier  is  not  entitled  to 
impose  a  condition  limiting  liability  for  negligence 
without  giving  the  passenger  an  option  of  travel- 
ing at  a  higher  rate  of  fare  without  such  condi- 
tion,"^ and  that,  if  he  elects  to  pa^  the  smaller 
rate,  he  will  be  bound  by  such  condition.'^ 

1155]  2.  Degieu  of  NegHgence.  A  distinc- 
tion has  been  made  between  ordinary  negligence 
and  gross  negl^nce,  some  cases  holding  that  the 
carrier  may  exempt  itself  from  liability  for  the 
former,  but  not  foj-  the  latter."*  But  it  has  been 
held  that  this  rule  does  not  apply  in  cases  of  pas- 
sengers for  hire;''  and  in  any  event  the  contract 
for  exemption  from  liability  must  be  in  such  terms 
as  to  leave  no  doubt  as  to  the  meaning  of  the  par- 
ties, as  it  will  not  be  construed  to  except  injuries 
occasioned  by  negligence,  unless  that  is  expressly 
stipulated."  General  words  of  limitation  are  in- 
sufficient in  themselves  to  exempt  from  liability 
for  negligence,  as  every  presumption  is  i^inst  an 


intention  to  contract  for  immunity  for  not  exer- 
cising ordinary  diligence  in  the  transaction  of  any 
business,  and  hence  the  general  rule  is  that  con- 
tracts will  not  be  so  construed  unless  expressed  in 
unequivocal  terms.^  This  distinction,  however,  has 
been  rejected,^'^  and  the  better  rule  disapproves 
of  any  attempt  to  fix  degrees  of  negl^ence  as  re- 
gards a  carrier's  power  to  limit  its  liability.'* 

[$  1156]  3.  Negligence  of  Oarriei  and  Tlut  of 
Its  Employees.  Under  the  rule  established  in  the 
New  York  courts,  a  common  carrier  may  enter  into 
special  contracts  with  its  passengers  for  exemp- 
tion from  liability  for  any  degree  of  negligence  on 
the  part  of  its  employees,  but  cannot  avoid  respon- 
sibility for  its  own  negligence  ^""^  and  this  rule  has 
been  followed  in  another  state^  and  has  been  ap- 
plied in  still  other  states  where  the  limitations  are 
contained  in  passes,  the  general  rule  being  approved 
as  to  passengers  for  hire.''  But  this  distinction  has 


to  be  carried  will  be  one  which  arises 
under  th«  terms  of  the  contract 
ttaelf,  and  these  terms  must  be  ac- 
cepted In  their  entirety.  The  com- 
pany owes  the  passenger  no  duty 
which  the  contract  la  expressed  on 
the  face  of  It  to  exclude,  and  iC  be 
has  approbated  that  contract  by 
travelling  under  It  he  cannot  after- 
wards reprobate  It  by  claiming  a 
right  Inconsistent  with  it.  For  the 
only  footing  on  which  he  has  been 
accepted  as  a  passenger  Is  simply 
that  which  the  contract  has  defined. 
Grand  Trunk  R.  Co.  v.  Robinson, 
[1915]  A.  C.  740,  22  DomLR  1,  19 
CanRCaa  37.  31  WestLR  241  [rev  47 
Can.  S.  C.  622.  12  DomLR  696.  15  Can 
RCas  264  (rev  27  Ont.  L.  290.  8  Dom 
LR  1002,  and  restoring  26  Ont.  L.  437, 
6  DomLR  513,  3  OntWN  1346,  22  Ont 
WR  290)]. 

89.  Clarke  v.  West  Ham  Corp., 
[1909]  2  K.  B.  868, 

90.  Grand  Trunk  R.  Co.  v.  Robin- 
son, [1915]  A.  C.  740.  22  DomLR  1. 
19  CanRCaa  37,  31  WestLR  241  [rev 
47  Can.  S.  C.  622,  12  DomLR  696, 
15  CanRCas  364  (rev  27  Ont.  L.  290, 
8  DomLR  1002,  and  restoring  26 
Ont.  L.  437,  6  DomLR  513,  3  OntWN 
1345,  22  OntWR  290)1;  Clarke  v. 
West  Ham  Corp..  [1909]  2  K.  B.  858. 

[a]  Poww  of  boaia.^It  is  within 
the  power  of  the  railway  board  under 
the  provisions  of  the  Railway  Act 
<Can.  Rev.  St.  c  37),  to  authorize  a 
contract  relieving  the  company  from 
liability  to  one  traveling  In  charge 
of  live  stock  at  a  reduced  fare,  for 
Injuries  caused  by  the  negligence  of 
the  company  or  otherwise.  Grand 
Trunk   R.   Co.   v.   Robinson,  [19151 

A.  C.  740,  22  DomLR  1.  19  CanRCas 
17,  31  WestLR  241  [rev  47  Can.  8.  C. 
«22,  12  DomLR  696,  IS  CanRCas  264 
(rev  27  Ont.  L.  290.  S  DomLR  1002, 
and  restoring  26  Ont.  L.  487,  5  Dom 
LR  618,  8  OntWN  184fi,  22  OntWR 
290)]. 

91.  111. — Chicago,  etc.,  R.  Co.  v. 
Chapman,  133  111.  96,  24  NE  417,  2S 
AmSR  687,  8  LRA  608;  Wabash,  etc., 
R.  Co.  V.  Jaggerman.  116  III.  407, 
4  641;  Boscowlts  v.  Adams  Ex- 
press Co..  93  II).  628,  34  AmR  191: 
Erie  R.  Co.  v.  Wilcox.  84  III.  239,  25 
AmR   461;   Arnold  v.   Illinois  Cent. 

B.  Co..  83  111.  273,  26  AmR  386; 
Adams  Express  Co.  v,  Stettaners,  61 
111.  184.  14  AmR  67;  Illinois  Cent. 
R,  Co.  V.  Adams,  42  lU.  474,  92  AmD 
85;  Western  Transp.  Co.  v.  Newhall, 
24  111.  466,  76  AmD  760;  Illinois 
Cent.  R.  Co.  v.  Morrison.  19  111.  136; 
Illinois  Cent.  R.  Co.  v.  Beebe.  69  III. 
A.  363  [alt  174  111.  13,  50  NK  1019.  66 
AmSR  263.  43  LRA  210];  Illinois 
Cent.  R.  Co.  V.  Jonte.  13  111.  A.  424. 
But  see  Permsylvanla  Co.  v.  Purvis, 
128  111.  A.  367  (holding  that  a  rail- 
road company  nay  by  contract  ex- 
empt itself  from  llabfllty  for  negli- 
gence). 

Ind. — Thayer   v.    St.    Louis,  etc.. 


R.  Co..  22  Ind.  26.  86  AmD  409;  In- 
dianapolis, etc.,  R.  Co,  v.  Remmy, 
13  Ind.  518;  Wright  v.  Gaft.  6  Ind. 
416  (all  these  cases  were  overruled 
In  Ohio.  etc..  R.  Co,  v,  Selby,  47  Ind. 
471,  17  AmR  719.  and  the  rule  was 
upheld  that  the  carrier  could  not 
limit  Its  liability  for  any  negligence. 
See  supra  I  1154  note  76). 

Mont—John  v.  Northern  Pac.  R. 
Co.,  43  Mont.  18,  111  P  S38.  82  LRANS 
85. 

N.  T. — Steers  v.  Liverpool,  etc.,  SS. 
Co.,  57  N.  Y.  1,  15  AmR  463;  French 
v.  Buffalo,  etc.,  R,  Co..  4  Keyes  108; 
Blseell  V,  New  York  Cent.  R,  Co..  29 
Barl}.  602  [rev  on  other  grounds 
26  N.  Y.  442.  82  AmD  369  and  note]: 
Smith  V.  New  York  Cent.  R.  Co.,  29 
Barb.  132  [afT  24  N.  Y.  222];  Bos- 
well  V.  Hudson  River  R.  Co.,  18 
N.  Y,  Super.  699. 

S.  D, — Meuer  v.  Chicago,  etc.,  R. 
Co.,  5  S.  D.  668,  69  NW  945,  49  Am 
SR  898.  26  LRA  81. 

W.  Va. — Baltimore,  etc..  R.  Co.  v. 
Skeels,  3  W.  Va.  656  [overr  MasUn  v. 
Baltimore,  etc..  R.  Co.,  14  W,  Va. 
180,  36  AmR  748]. 

Applied  to  erataitona  passenger* 
see  infra  }  11E8. 

92.  Illinois  Cent.  R.  Co.  v.  Beebe, 
174  111.  IS,  60  NB  IOIS.  66  AmSR  263, 
48  LRA  210;  Pennsylvania  Co.  v. 
Gresco.  79  111.  A.  127. 

93:  Blalr  v.  Brie  R.  Co..  66  M,  Y. 
318.  28  AmR  56:  Ha^nln  v.  Dins- 
more,  66  N.  T.  168;  Perkins  v.  New 
York  Cent.  R  Co.,  24  N.  Y.  186,  82 
AmD  281. 

Kenney  v.  New  York  Cent., 
etc,  R.  Co.,  125  N.  T.  422,  26  NB  626; 
Brewer  v,  New  York,  etc  R.  Co.. 
124  N.  Y.  59,  26  NIC  324,  21  AmSR 
647,  11  LRA  483:  Nicholas  v.  New 
York  Cent,  etc..  R  Co.,  89  N.  Y.  370; 
Holsapple  V.  Rome,  etc.,  R  Co.,  86 
N.  Y.  276;  Hynard  v.  Syracuse,  etc., 
R.  Co.,  71  N.  Y.  180,  27  AmR  28; 
atlnson  V.  New  York  Cent.  R.  Co.,  32 
N.  Y.  333,  88  AmD  332;  Smith  v. 
New  York  Cent.  R  Co.,  29  Barb. 
(N.  Y.)  132  iaff  24  N.  Y.  222]; 
Elliott  V.  New  York  Cent,  etc..  R,  Co., 
11  NYS  691. 

[a]  I^aagvage  mwt  be  vne^nlvo- 
oaL  Where  tlwets  Issued  by  a  rail- 
road company  bear  a  condition  pro- 
viding that  the  company  shall  be  re- 
leased "from  all  claims  for  damages 
for  personal  injuries  from  whatever 
cause,"  the  language  is  not  suffl- 
clently  plain  and  unequivocal  to  re- 
lease the  railroad  from  liability  for 
Injuries  resulting  to  a  passenger  from 
its  negligence.  Dow  v.  Syracuse, 
etc..  R.  Co.,  81  App.  Dlv.  862.  80 
NYS  941. 

96.  New  York  Cent.  R.  Co.  v. 
Lockwood.  17  Wall.  (U.  S.)  367,  21 
L.  ed,  627;  Philadelphia,  etc..  R.  Co. 
V.  Derby,  14  How.  (TT,  S.)  468.  14  L. 
ed.  602;  Grlswold  v.  New  York,  etc., 
R.  Co..  53  Conn.  871,  4  A  261,  56 
AmR  116, 


[a]  Sistlnotlon  too  vagaew — ^The 
word  "negligence,"  used  in  a  stipula- 
tion for  exemption.  Is  used  In  Its 

Ssnerlc  sense  and  comprehends  all 
egress.  The  distinction  between 
ordinary  and  gross  negligence  Is  too 
artiflcial  and  vague  for  clear  deflnl- 
tion  or  practical  application.  Grls- 
wold V.  New  York,  etc..  R  Co.,  68 
Conn.  871,  4  A  261,  66  AmR  116. 

96.  Bee  cases  supra  §  1164,  notes 
76-77. 

97.  Wilson  v.  New  York  Cent, 
etc..  R,  Co..  97  N.  Y.  87;  Blalr  v. 
Erie  R,  Co.,  66  N.  Y.  313.  28  AmR  65: 
Steers  v.  Liverpool,  etc.,  SS,  Co.,  67 
N.  Y.  1,  15  AmR  453;  Poucher  v. 
New  York  Cent.  R.  Co..  49  N.  T.  263. 
10  AmR  864;  Stlnson  v.  New  Yorit 
Cent  R,  Co.,  32  N.  Y.  333,  88  AmD 
332;  Blasell  v.  New  York  Cent  R. 
Co.,  2E  N.  Y.  442,  82  AmD  369  [rev 
29  Barb.  602]:  Smith  v.  New  York 
Cent  R.  Co.,  24  N,  T.  222;  Perkins 
V.  New  York  Cent.  R.  Co.,  24  N.  Y. 
196.  82  AmD  281;  Wells  v.  New  York 
Cent  R.  Co..  24  N.  Y.  181  [aff  26 
Barb.  6411;  French  v.  Buffalo,  etc.. 
R.  Co.,  4  keyes  (N,  Y.)  108;  Ander- 
son v.  Erie  R,  Co.,  171  Anp.  Dlv.  687. 
157  NYS  740  Coppock  t.  Long  Island 
R.  Co..  89  Hun  186,  34  NYS  1039. 

[a]  Scope  of  fbe  ml*  natfaXIr- — 
'"The  principle  being  established  uiat 
parties  may  lawfully  enter  Into  con- 
tracts of  this  nature,  there  la  no 
limit  to  the  extent  and  variety  of 
modification  which  may  be  given  to 
such  contracts.  The  passenger  may 
assume  all  risks  arising  from  the 
condition  of  the  track,  or  from  the 
condition  of  the  locomotives,  or  of 
the  cars,  or  all  risks  from  the  negli- 
gence of  tiie  agents,  of  all  of  them, 
or  of  any  class  of  them.  There  Is 
no  danger  wblch  the  party  may  en- 
counter, resulting  from  the  Journey, 
which  he  may  not  assume  the  respon- 
sibility of,  and  he  may  assume  all  or 
any  portion  of  it."  Elssel)  v.  New 
York  Cent  R  Co.,  25  N.  Y.  442.  445, 
82  AmD  869  frev  29  Barb.  602]. 

[b]  Sefeouve  ndL — Even  if  a  re- 
lease by  a  passenger  Is  Invalid  €ia  to 
the  negligence  of  the  company  or  the 
directors,  negligence  in  permitting 
a  defective  rail  to  be  used,  unknown 
to  the  company,  la  that  of  Its  serv- 
ants, as  to  which  the  release  Is  valid. 
Anderson  v.  Brie  R.  Co.,  171  App. 
Dlv.  687.  167  NYS  740. 

98.  Kinney  v.  New  Jersey  Cent. 
R.  Co.,  32  N,  J.  L.  407,  90  AmD  675. 
[aft  84  N.  J.  L.  613.  3  AmR  265]; 
Ashmore  v.  Pennsylvania  Steam 
Towing,  etc..  Co,,  28  N.  J.  L.  180. 

90.  Conn, — Grlswold  v.  New  York, 
etc..  R.  Co.,  53  Conn.  371.  4  A  261,  65 
AmR  115. 

La. — HIgglns  v.  New  Orleans,  etc., 
R.  Co..  2f  La.  Ann,  133. 

Me. — Rogers  v.  Kennebec  Steam- 
boat Co..  86  He.  261.  S»  A  106*.  2S 
LRA  491. 

Mass. — Qulmby  v.  Boston,  etc.,  R 


For  later  omWi  derelepamCa  and  olunffea  In  the  law  see  cumulative  Annotations,  same  title. 
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been  repudiated  by  other  eourts.^ 

1157]  4.  Applications  of  Sole  to  Faxticnlar 
Classes  of  Passengers — a.  In  OeneraL  The  gen- 
eral role  that  a  common  carrier  cannot  exempt  it- 
self from  -  liability  for  n^ligence  is  applicable  to 
passengers  who,  althoi^h  not  paying  the  regular 
fare,  are  carried  on  so-called  passes  in  return  for 
some  benefit  or  advantage  to  the  carrier,'  as  when 
the  pass  is  given  to  the  carrier's  employee  as  part 
of  his  compensation;'  and  it  has  been  held  that 
the  acceptance  by  a  minor  of  a  pass  containing 
such  an  exemption  does  not  relieve  the  carrier 
from  liability  for  negligence.*  But  the  eireum- 
stances  of  the  particular  case  may  be  such,  as 


where  the  oazrier  grants  special  privileges  or  ren- 
ders special  services,  that  a  eontraet  exempting  it 
from  Uability  for  n<^igence  mur  be  valid,  even  in 
the  case  of  a  passenger  for  hire.'  It  has  been  held 
that  such  a  contract  is  valid  when  made  in  consid- 
eration of  reduced  fare.^ 

A  contract  Tith  a  passenger  on  a  freight  train, 
wh^by  the  carrier  is  exempted  from  liability  for 
injuries  received  by  the  passenger  while  riding  on 
such  train,  is  against  public  policy  and  void,^  ex- 
cept where  the  train  is  one  from  which  passengers 
are  excluded  except  by  special  permission;"  and 
under  some  statutes  the  carrier  may  limit  its  lia- 
bility in  such  eases  except  as  to  willful  negligence.' 


Co.,  150  Mass.  38B,  23  NE  206,  6  LRA 
846. 

Wash. — Muldoon  v.  Seattle  City  R. 
Co..  7  Wash.  528,  SB  P  4S2,  88  AmSR 

'jOI.  22  L.RA  794. 

Wis. — Annas  v.  Ullwaukee,  etc.. 
R.  Co..  67  Wis.  46,  30  NW  282,  58 
AmR  848. 

1.  Gulf,  etc.,  R.  Co.  V.  McGown, 
65  Tex.  640,  644,  (where  the  court, 
commenting  on  the  diatlnctlon,  said: 
"In  the  nature  of  things,  every  cor- 
poration must  act  solely  through 
agents,  and  that  their  poirers  and 
duties  may  difCer  In  degree,  it  seems 
to  us,  should  make  no  difference,  in 
so  far  as  duties  and  liabilities  to  pas- 
sengers, whether  free  or  paying  full 
fare,  are  concerned.  The  true  In- 
quiry, at  last,  is,  did  the  Injury  re- 
sult from  the  negligence  of  any 
agent  of  the  corporation  while  act- 
ing within  the  scope  of  his  employ- 
ment? .  .  .  The  negligence  of  the 
agent,  of  whatsoever  grade,  as  to 
matters  within  the  scope  of  his  em- 
ployment, with  reference  to  pas- 
sengers, Is  the  negligence  of  the  cor- 
poration itself,  which,  all  the  Ameri- 
can cases  agree.  Axes  a  liability 
which  the  carrier  cannot  be  per- 
mitted to  avoid  by  contract").  See 
also  cases  supra  notes  75-77. 

2.  U.  S. — Grand  Trunk  R.  Co.  v. 
Stevens,  95  U.  S.  666.  24  L..  ed.  536. 

111.— Nelson  v.  Chicago,  etc.,  R.  Co., 
184  III.  A.  489. 

Ind. — Mallott  v.  Weston,  61  Ind.  A. 
572.  98  NE  127. 

La. — Hlggina  v.  New  Orleans,  etc., 
R.  Co.,  28  La.  Ann.  133. 

Me. — Buckley  v.  Bangor,  etc.,  R. 
Co..  113  Me.  164,  98  A  Bi.  L.RA1916 
A  617  and  note. 

Mo. — Powell  V.  Union  Pac.  R.  Co.. 
255  Mo.  420.  164  SW  628. 

N.  T. — Dow  V.  Syracuse,  etc.,  R. 
Co..  81  App.  Div.  362.  80  NTS  941. 

Px — Camden,  etc..  R.  Co.  v.  Bausch, 
4  Pa.  Caa,  518,  7  A  731. 

S.  C. — Nickles  v.  Seaboard  Air 
Line  R.  Co.,  74  S.  C.  102,  54  SE  255. 

Utah.-i-Williams  v.  Oregon  Short 
lilne  R.  Co„  IS  Vt&h  210,  64  P  991, 
72  AmSR  7T7. 

[a]  mule  applto<U— (1)  The  above 
rule  applies  to  a  pass  given  to  an 
attorney  In  consideration  of  an 
agreement  not  to  accept  any  cases 
against  the  company.  Powell  v. 
Union  Pac  R.  Co..  255  Mo.  420,  164 
SW  628.  (2)  A  railroad.  Issuing  a 
pass  as  part  of  the  beneflts  for  plain- 
tllTa  company  locating  Its  factories 
on  the  railroad,  acts  as  a  common, 
not  as  a  private,  carrier,  and  a  re- 
lease In.  the  pass  of  claims  for 
injuries  Is  not  binding.  Malott  v. 
Weston,  61  Ind.  A.  572.  98  NE  127. 
(3)  Where,  by  agreement  between  a 
railroad  company  and  a  landowner, 
the  railroad  agrees.  In  consideration 
of  a  grant  of  right  of  way,  to  give 
the  landowner  transportation  for  life, 
on  the  sole  condition  that  her  right 
to  transportation  shall  be  forfeited 
if  tickets  are  presented  by  anyone 
save  herself,  and  the  tickets  given 
the  landowner  bear  a  provision  ex- 
empting the  railroad  from  liability 
for  injuries,  such  condition  is  not 
ttindlng  on  the  landowner,  in  an  ac- 
tion by  her  for  injuries  owing  to  the 
road's  negligence,  since  it  Is  without 
consideration,  and  her  acceptance  of 


the  tickets  does  not  Indicate  an  In- 
tention or  her  part  to  assent  to  the 
terms  thereof.  Dow  v.  Syracuse, 
etc.,  R.  Co.,  81  App.  Dlv.  862,  80  NTS 
941. 

[b]  WHen  titer*  Is  a  valid  «oik- 
■Idaratloft  for  a  pass  given  by  a  rail* 
road  company,  conditions  printed  on 
such  pass,  exempting  the  company 
from  responsibility  for  the  negli- 
gence of  Its  servants,  do  not  bind 
the  passenger  and  should  not  be  ad- 
mitted in  evidence  in  an  action  for 
damages  for  Injuries  caused  by  neg- 
ligence. Williams  V.  Oregon  Short 
Iilne  R.  Co..  18  Utah  210,^4  P  991, 
72  AmSR  777. 

Dnrvsrs'  pass  see  Infra  !  1160. 

3.  III. — Klinck  v.  Chicago  City  R. 
Co..  177  111.  A.  166  [aff  262  III.  280, 
104  NB  669]. 

Ind. — Indianapolis  Tract.,  etc.,  Co. 
V.  Isgrlg,  181  Ind.  211,  104  NE  60. 

Mass. — Dugan  v.  Blue  Hill  St.  R. 
Co.,  193  Mass.  431,  79  NE  748. 

Mich. — Eberts  v.  Detroit,  etc.,  R. 
Co.,  151  Mich.  260,  116  NW  43. 

N.  T.— Gin  v.  Erie  R.  Co.,  161  App. 
Dlv.  131,  135  NTS  355  [rearg  den  152 
App.  Dlv.  904  mem,  136  NTS  1136 
mem]. 

Wash. — Harris  v.  Puget  Sound 
Electric  R.  Co.,  52  Waah.  289.  100  P 
838;  Peterson  v.  Seattle  Tract.  Co.,  23 
Wash.  615.  63  P  639,  66  P  643,  63  ULA. 
586. 

[a]  Unpropsr  use   of  yass.  -An 

employee  traveling  on  a  pass  from 
the  place  where  he  was  transacting 
the  carrier's  business  to  the  place 
where  his  wife  was  stopping  was  not 
traveling  tn  violation  of  terms  of  the 
pass,  within  the  limitations  of  liabil- 
ity expresised  therein.  Gill  v.  Erie  R. 
Co.,  151  App.  Div.  181,  136  NTS  355 
[rearg  den  152  App.  Dlv.  904.  136 
NTS  1136  mem]  (holding  also  that, 
where  a  railroad  traffic  aojuster  was 
injured  while  traveling  to  a  place 
where  his  wife  was  stopping,  the  In- 
ference was  permissible  that  the  trip 
was  not  exclusK'ely  for  his  own 
pleasure  amd  profit,  but  to  enable  him 
to  recuperate  in  order  that  he  might 
be  of  better  service  to  his  employer). 

[b]  Employee  may  iMCome  pas- 
senger for  hire. — A  person  may  at 
one  time  be  an  employee  when  pass- 
ing over  a  railroad,  and  at  another 
time  In  passing  over  the  same  road 
be  a  passenger,  although  continuing 
all  the  while.  In  a  popular  sense.  In 
the  employment  of  the  railroad  com- 
pany; and  where  such  a  person  Is 
traveling  for  his  own  pleasure  on  a 
pass  given  to  the  employees  of  the 
road  to  be  so  used,  he  is  a  passenger 
for  hire,  and  the  railroad  company  is 
liable  in  damages  for  injury  to  nim 
resulting  from  the  gross  negligence 
of  its  engineer,  notwithstanding  a 
condition  In  the  pass  purporting  to 
exempt  the  carrier  from  liability  for 
negligence.  Doyle  v.  Fltchburg  R. 
Co.,  162  Mass.  66.  37  NE  770,  4f  Am 
SR  335,  25  L.RA  167. 

4.  Pennsylvania  Co.  v.  Purvis, 
128  111.  A.  367. 

8.  Hosmer  v.  Old  Colony  R.  Co., 
156  Mass.  506.  31  NE  SE2;  Laoka- 
wanna,  etc.,  R.  Co,  v.  Chenewlth,  52 
Pa.  382,  91  AmD  168. 

[a]  Xldlng  In  baargag*  oar. — A 
contract  by  which  a  passenger,  per- 
mitted as  a  special  privilege  to  ride 


in  the  baggage  car,  releases  the  car- 
rier from  liability  for  injuries  re- 
ceived by  h  Im  while  so  riding  is 
valid.  Hosmer  v.  Old  Colony  R,  Co., 
156  Mass.  606,  31  NE  652. 

[b]  VT*igbX  oar  attaobed  to  pas- 
saacer  tram. — ^An  agreement  with 
the  owner  of  a  frefgnt  car  that  he 
shall  be  allowed  to  attach  his  car  to 
a  passenger  train,  with  the  condition 
that  he  will  release  the  agent  of  the 
carrier  from  all  liability  for  so  do- 
ing, will  not  relieve  the  carrier  from 
liability  to  him  as  a  passenger  for 
any  injury  received  not  occasioned 
by  his  car  being  so  attached.  Lack- 
awanna, etc.,  R.  Co.  V.  Chenewlth,  52 
Pa.  382,  91  AmD  168. 

e.  Anderson  v.  Erie  R.  Co.,  171 
App.  Div.  687,  167  NTS  740;  Clarke 
V.  West  Ham  Corp.,  [1909]  2  K.  B. 
858.  But  see  sapra  g  1164  text  and 
note  77. 

7.  Ga, — Georgia  Cent.  R.  Co.  v. 
Almand,  116  Ga.  780,  43  SE  67;  Geor- 

fia  Cent.  R.  Co.  v.  Lippman,  110  Ga. 
65.  36  SE  202,  60  LRA  673. 
Ky. — Louisville,  etc.,  R.  Co.  v.  Bell, 
100  Ky.  203,  38  SW  S.  18  KyL  735. 

Me. — Buckley  v.  Bangor,  etc.,  R. 
Co..  lis  Me.  164,  93  A  66,  LRA191SA 
617. 

Or.— Richmond  v.  Southern  Pae. 
Co.,  41  Or.  54.  67  P  947,  93  AmSR 
694,  57  LRA  616. 

Tex. — Ft.  Worth,  etc.,  R.  Co.  v. 
Rogers,  21  Tex.  Civ.  A.  606,  53  SW 
366,  24  Tex.  Civ.  A.  882.  60  SW  61. 

8.  Southern  R.  Co.  v.  Decker.  6 
Ga.  A.  21.  62  SE  678;  Arnold  v.  Illi- 
nois Cent.  R.  Co..  83  111.  273,  25  AmR 
386:  Van  Auken  v.  Michigan  Cent,  R. 
Co..  182  Mich.  331.  148  NW  819;  Chi- 
cago, etc,,  R.  Co.  V.  Mann,  78  Nebr. 
641.  Ill  NW  379. 

[a]  Oonatmotlon  of  agreemeat.^ — 
An  agreement  by  one  holding  a  spe- 
cial permit  to  assume  the  risks  Inci- 
dent to  boarding  the  caboose  of  such 
a  train  at  any  place  where  It  may  be 
stopped  for  conducting  the  freight 
business  of  the  company  is  not  a 
limitation  of  the  carrier's  liability 
for  its  own  negligence.  Chicago, 
etc.,  R.  Co.  V.  Mann,  78  Nebr.  541.  Ill 
NW  379. 

[b]  A  pexanlt  to  ride  on  frelglit 

engines  to  leam  the  road  and  the 
duties  of  an  engineer,  at  the  party's 
own  risk,  does  not  cover  an  Injury 
not  due  to  any  risk  of  riding  on  the 
engine.  Southern  R.  Co.  v.  Decker, 
5  Ga.  A.  21.  62  SE  678. 

[c]  Egging  road, — Where  a  rail- 
road company  operates  a  logging 
branch,  it  may  refuse  to  accept  and 
transport  passengers  on  log  trains, 
except  on  their  signing  a  release  as- 
suming all  risk  of  injury  from  acci- 
dents. Van  Auken  v.  Michigan  Cent 
R.  Co.,  182  Mich.  331,  148  NW  819. 

9.  See  statutory  provisions.  And 
see  cases  Infra  this  note. 

[a]  In  Kanaas  (1)  L.  <1»07)  n 
274,  which  provides  that  freight 
trains  to  which  a  caboose  Is  attarhed 
may  transport  passengers,  and  which 
permits  railroad  companies  to  limit 
their  liability  to  passengers  nn  Huch 
trains,  except  for  willful  negligence, 
does  not  give  the  right  to  such  com- 

Fianles  to  demand  a  release  of  llabtl- 
ty  from   a  passenger  on  a  mixed 
train   oonsiatlng  of   freight  care,  a 
passenger  coach.  '^^^^^^H'f^*'" 
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[$  1158]  b.  Orstnitoni  FMBengera;  Free  Passes." 
There  is  a  great  contraries  of  opinion  in  the  United 
States  as  to  the  validity  of  a  stipulation  in  a  free 
pass  exemptii^  the  carrier  from  liability  for  injury 
occasioned  by  the  negligence  of  itself  or  its  em- 
ployees, the  question  being  mneh  eonfnsed  and  em- 
Wrassed  by  imperfect  and  nnsuceessfnl  attempts  to- 
maintain  the  theory  of  degrees  of  n^ligraiee,  and  to 
distii^ish  between  the  ^Ufferent  grades  of  ofSoers 
and  employees- of  the  eorporatitm.^  In  England  it 
is  well  established  that  the  carrier  has  full  power 
thus  to  provide  against  liability,  and  a  condition 
in  the  pass  that  the  passenger  travels  "at  his  own 
risk"  will  exclude  everything  for  which  the  com- 
pany would  otherwise  have  been  responsible;^'  and 
such  a  stipulation  in  a  free  pass  is  held  valid  and 
binding  on  the  passenger  by  probably  most  of  the 
courts  in  the  United  States,  and  precludes  the  pas- 
senger from  recovering  for  injuries  whether  caused 


by  the  carrier's  negligence  or  otherwise;^'  and  this 
rule  has  been  held  to  apply,  although  notice  of  snch 
stipulation  may  not  have  been  brought  home  to  the 
passenger,^*  and  notwithstanding  the  giving  of  the 
pass  is  a  breach  of  the  federal  statutes  rebiting  to 
interstate  commerce.*"  It  has  also  been  held  tiiat 
this  rule  applies  to  a  pass  given  to  a  person  exempt 
from  the  provision  of  the  Interstete  Commerce  Act, 
prohibitii^  the  givii^  of  passes;"  and  that  snch 
a  stipulation  is  not '  abrogated  by  the  purchase  of 
a  ticket  for  a  drawing  room  ear.^'  But  snob  a  stipu- 
lation in  a  pass  is  of  no  efteot  as  against  a  statute 
giving  damages  to  the  widow  and  next  of  kin  of  a 
passenger  where  death  results  from  the  negligence 
of  the  carrier  and  its  employees." 

Gross  ne^igence.  Some  courts,  while  conceding 
the  right  to  make  such  ^emption  in  eases  of  or- 
dinary negligence,  refuse  to  apply  the  principle  in 
cases  of  willful,  wanton,  or  gross  negl^ence-,^  and 


cRr,    regularly    operated,  carrying 

?assengers  and  stopping  at  plat- 
orms  as  passenger  trains  usually 
do.  Schwartz  v.  Mfssourl,  etc.,  R. 
Co..  83  Kan.  30.  109  P  767.  (2) 
Where  a  passenger  rides  on  a  freight 
train,  under  U  (1907)  p  444  o  274, 
the  railroad  has  no  right  to  reaulre 
him  to  give  a  release  different  from 
t^at  designated  by  the  statute,  nor 
to  refuse  to  accept  a  passenger  be- 
cause he  declines  to  give  such  a  re- 
lease. Davis  V.  Atchison,  etc.,  R. 
Co.,  81  Kan.  505.  106  P  288. 

10.  Bxm^tloK  In  pass  of  private 
oaiKtor  see  supra  i  1]fi4. 

11.  See  Northern  Pac.  R.  Co.  t. 
Adams,  192  U.  S.  440,  451.  24  SCt  408, 
48  L.  ed.  61S  [rev  116  Fed.  S24,  54 
CCA  196]  (where  the  cOiirt.  said: 
"This  question  has  received  the  con- 
slderatfon  of  many  courts  and  been 
answered  In  different  and  oppoaing 
w^s").    See   also   supra   S$  1155, 

is!  Hall  V.  North  Eastern  R.  Co., 
U  R.  10  Q.  B.  437:  Gallln  v.  London, 
etc..  R.  Co.,  U  R.  10  Q.  B.  212;  Mo- 
Cawley  v.  FumeSs  R.  Co.,  Z<.  R.  8 
Q.  B.  67. 

18.  IT.  8. — Charleston,  etc.,  R.  Co. 
V,  Thompson,  284  V.  S.  676,  34  SCt 
964.  G8  L.  ed.  1476  [rev  13  Oa.  A.  641, 
79  SE  £42];  Boering  v.  Chesapeake 
Beach  R.  Co..  193  if.  S.  442.  24  SCt 
51K.  48  L.  ed.  742  [aff  20  App.  (D.  C.) 
500]:  Northern  Pac.  R.  Co.  v.  Adams, 
192  U.  S.  440.  24  SCt  408.  48  L.  ed. 
613  [rev  116  Fed.  324,  64  CCA  196]; 
Shelfon  V.  Canadian  Northern  R.  Co., 
189  Fed.  158;  Duncan  v.  Maine  Cent. 
R.  Co.,  lis  Fed.  608. 

Cal. — Walther  v.  Southern  Pac. 
Co.,  169  Cal.  769.  116  P  61,  87  LRA 
NS  235  and  note. 

Conn. — G'riswold  v.  New  York,  etc.. 
R.  Co.,  63  Conn.  871.  4  A  261.  66  AmR 
116. 

Ill, — Chicago,  etc.,  R.  Co.  v.  Hawk. 
36  111.  A.  327  [rev  on  other  ^rounds 
138  111.  37.  27  NE  450  (aff  147  III.  399. 
35  NB  139)]. 

Ind. — Payne  v.  Terre  Haute,  etc., 
R.  Co.,  157  Ind.  61G,  62  NE  472.  66 
I>RA  472  [aff  (A.)  60  NB  362];  Ma- 
lott  V.  Weston.  51  Ind.  A.  572,  98  NE 
127. 

La. — Ilfggfns  V.  New  Orleans,  etc., 
R.  Co.,  28  La.  Ann.  133. 

Me. — Buckley  v.  Bangor,  etc.,  R. 
Co..  113  Me.  164.  93  A  66,  LRA19ieA 
617;  Rogers  v.  Kenneber  Steamboat 
Co..  86  Me.  261,  29  A  1069,  25  LRA 
491. 

Mass. — Dugan  y.  Blue  Hill  St.  Ry, 
Co.,  193  Mass.  431.  79  NR  748; 
Quimby  v.  Boston,  etc..  R.  Co..  1.^0 
Mass.  365.  23  NE  205,  6  LRA  846. 

N.  J. — Kinney  v.  New  Jersey  Cent. 
R.  Co..  34  N.  J,  L  513.  3  AmR  266; 
Kinney  v.  New  Jersfy  Cent.  R.  Co., 
32  N.  J.  L.  407.  SO  AmH  675  [aff  34 
N.  J.  L.  613.  3  AmR  2651. 

N.  Y. — Ulrich  v.  New  York  Tent., 
etc..  R.  Co..  108  N.  Y.  80.  15  NE  6(V. 
2   AmSR  869;    Bissell  v.    New  York 


Cent.  R.  Co.,  25  N.  Y.  442,  82  AmD 
369  and  note;  Perkins  v.  New  York 
Cent.  R.  Co.,  24  N.  Y.  196,  82  AmD 
282:  Wells  v.  New  York  Cent.  R.  Co., 
24  N.  Y.  181;  GUI  v.  Erie  R,  Co.,  161 
App.  Dlv.  131,  136  NYS  366  [rearg 
den  152  App.  Dlv.  904  mem.  136  NYS 
lis?  mcmj;  Hodge  v.  Rutland  R.  Co., 
112  App.  Dlv.  142,  97  NYS  1167.  116 
App.  Div.  881  mem,  100  NYS  764 
mem. 

Wash. — Muldoon  v.  Seattle  City  R. 
Co.,  10  Wash.  811.  88  P  995,  45  Am 
SR  787,  7  Wash.  628.  35  P  422.  38 
AmSR  901.  22  LRA  794. 

Wis. — AnnMg  V.  Milwaukee,  etc.,  R. 
Co..  67  Wis.  46,  SO  NW  282,  68  AmR 
848;  Lawson  v.  Chicago,  etc.,  R.  Co., 
64  Wis.  447.  24  NW  618,  54  AmR  684. 

[a]  Mmtmoam  for  nd«^"The  prop- 
osition tb&t  whoever  for  his  own 
advantag*  or  profit,  accepts  free 
tran^ortatlon  must  abide  the  condi- 
tions on  which  it  18  Issued,  Is  sup- 
ported by  the  holding  that  one  who 
purely  for  his  own  convenience  uses 
a  railroad  track  or  yard  for  a  pas- 
sageway must  take*  the  license  on 
the  terms  of  risk  with  which  it  Is 
granted.  .  .  .  Not  only  Is  no 
principle  of  public  policy  subverted 
by  denying  the  holder  of  a  free  pass 
the  right  to  repudiate  his  contract, 
but  there  Is  sound  public  policy  In 
holding  him  to  It.  The  expenses  of 
operating  railroads  are  borne  by  the 
general  public, — that  Is,  by  the  pa- 
&ons  who  pay.  In  so  far  as  persons 
stand  aloof  from  the  general  public 
they  lnorea«e  the  burden  or  at  least 
postpone  the  day  of  lower  rates.  If 
the  pass-takers.  In  addition,  were  al- 
lowed to  recover  judgments  for  per- 
sonal Injuries  by  disavowing  their 
agreements,  they  would  be  making 
a  positive  Increase  of  disbursements, 
to  be  borne  ultimately  by  the  gen- 
eral public."  Payne  v.  Terre  Haute, 
etc.,  R,  Co.,  167  Ind.  616,  620,  62  NE 
472.  56  LRA  472. 

[b]  The  pii1>Ilc  poller  of  the 
Vnlted  Btatts,  as  declared  by  the 
supreme  court,  allows  a  railroad 
company  to  exempt  Itself  from  lia- 
bility even  for  its  own  negligence  in 
the  case  of  a  person  traveling  on  a 
free  pass.  Shelton  v.  Canadian 
Northern  R.  Co.,  189  Fed.  153. 

[c]  Votlce  of  exemption. — The 
fact  that  a  foreman  of  a  street  car 
company  had  at  previous  times  noti- 
fied an  employee  when  eivhig  him  a 
pass,  that  "he  had  to  ride  at  nis  own 
risk,  and  that  the  company  was  en- 
tirely blameless,"  Is  not  notice  to  the 
employee  of  a  claim  by  thp  company 
of  exemption  from  liability  on  all 
subsequent  occasions  on  which  he 
used  the  cars  without  pay.  Pen- 
dergast  v.  Union  R.  Co.,  10  App.  Div. 
207.  41  NYS  927. 

14.  Boering  v.  Chesapeake  Beach 
R.  Co.,  193  V.  S.  442,  24  SCt  616.  48 
L.  ed.  742  [aff  20  App.  (D,  C.)  600]; 
Rogers  v.  Kennebec  Steamboat  Co., 
86  Me.  281.  29  A  1069.  26  LRA  491; 


Qulmby  V.  Boston,  etc.,  R.  Co.,  160 
Ma«s.  365,  28  NE  205.  6  LRA  846. 

[a]  ninstratlou. — In  the  absence 
of  testimony,  in  an  action  against  a 
railroad  companv  by  a  wife  for  Inju- 
ries sustained  while  riding  on  a  pass, 
to  show  that  the  pass  had  been  Is- 
sued to  ptalntirC  undar  conditions 
sufficient  Co  make  her  carriage  one 
for  hire  In  any  lesal  sense.  It  is  not 
error  for  the  trial  court  to  refuse  to 
permit  the  husband  of  plaintUF  to 
show  that  she  had  not  seen  the  con- 
dition printed  on  the  back  of  the 
pass,  and  that  she  had  never  as- 
sented to  his  waiving  her  right  to 
recover  for  injuries  occasioned  by 
the  negligence  of  the  oompany  or 
otherwise,  or  to  refuse  to  Instruct 
the  jury  that  they  should  disregard 
the  conditions  on  the  back  of  the 
pass,  and  find  for  plaintifC,  "If  she 
never  had  seen  or  Known,  prior  to 
the  accident,  of  the  contents  of  the 
pa«B  or  ticket  which  her  husband 
showed  to  the  conductor  as  entitling 
her  to  ride  on  defendant's  road. 
Boering  v.  Chesapeake  Beach  R.  Co., 
193  U.  S.  442,  24  SCt  616,  48  L.  ed. 
742  faff  20  App.  (D.  C.}  600]. 

[bj  Pass  need  sot  tw  teadd  One 
who  takes  transportation  nnder  a 
free  pass  containing  a  condition  that 
he  assumes  all  risk  of  personal  In- 
Jury  Is  deemed  to  have  accepted  it 
on  that  condition,  whether  be  has 
read  It  or  not  Rogers  v.  Kennebec 
Steamboat  Co.,  86  Me.  261,  2»  A 
1069,  25  LRA  491. 

15.  Duncan  v.  Maine  Cent.  R.  Co., 
118  Fed.  608. 

le.  Charleston,  etc..  R.  Co.  v. 
Thompson.  234  U.  S.  576,  34  SCt  964, 
58  I,,  ed.  1476  [rev  IS  Ga.  A.  641.  79 
SE  242];  Morris  v.  West  Jersey,  etc, 
R.  Co..  87  N.  J.  L.  679.  94  A  693. 

[a]  Wife  of  emploree. — ^A  car- 
rier may  validly  stipulate  in  a  pass 
for  Interstate  transportation  Issued 
to  the  wife  of  an  employee  under  the 
Interstate  Commerce  Act.  that  it 
shall  not  be  liable  for  negligent  In- 
jury to  her  person.  Charleston,  etc., 
R.  Co.  V.  Thompson,  234  U.  S.  576,  34 
SCt  964,  68  I^.  ed.  1476  [rev  13  Ga.  A, 
641.  79  SE  242]. 

17.  Ulrich  V.  New  York  Cent.,  etc.. 
R.  Co.,  108  N.  Y.  80,  16  NE  60.  2  Am 
SR  369  [rev  13  Daly  129]. 

18.  Tlneley  v.  Long  Island  R.  Co.. 
109  App.  Dlv,  793.  96  NYS  865.  17 
NYAnnCas  440;  Parent  v.  Canadian 
Pac.  R.  Co.,  46  Que.  Super.  319  [app 
dism  51  Can.  S.  C.  234.  21  DomLR 
681]. 

19.  U.  S.— Northern  Pac.  R.  Co.  v. 
Adams,  192  U.  S.  440,  24  SCt  408.  48 
L.  ed.  518  [rev  116  Fed.  324.  64  CCA 

196], 

Cal — Walther  v.  Southern  Pac.  R. 
(_o..  159  Cal.  769,  116  P  51,  37  I.RANS 

236  and  note. 

III. — Toledo,  etc.,  R.  Co.  v.  Beggs, 
86  111.  80,  28  AmR  613;  Illinois  Cent. 
R.  Co.  V.  Read.  37  Til.  484,  87  AmD 
260;  Illinois  Cent.  R.  Co.  v.  O'Keefe. 


For  Mn  easM.  a«T«lopaeats  and  ohanim  In  the  law  see  cumulative  Annotations,  same  title,  paae  and^mte-nainfwr. 
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in  some  jurisdictions  this  rule  is  declared  by 

statute." 

Negligence  of  managing  officers  or  directors. 

Some  authorities  hold  that  such  a  atipulation  will 
protect  the  carrier  against  the  negligence  of  any 
of  its  scn'ants  and  agents  other  than  its  managing 
officers  or  directors,  the  latter  being  r^;arded  as 
identical  with  the  eorporation  itself," 

Denying  validity  of  exemption  in  toto.  Accord- 
ing to  still -other  authorities,  all  fine  discrimina- 
tions in  regard  to  the  degrees  of  negligence**  and 
grades  of  agents'"  are  discarded,  and  all  such  stipu- 


lations are  held  to  be  contrary  to  public  policy  and 
therefore  void;"  and  in  some  jurisdictions  this  rule 
is,  in  effect,  prescribed  by  constitution  or  statute.'" 
Illegal  pass.  Where  a  free  pass  is  ill^al,  a  stipu- 
lation therein  exempting  the  carrier  from  liability 
for  injuries  caused  by  its  negligence  is  a  nullity." 

1150]  c.  Employees  of  Others  in  (General. 
Where  a  carrier  transports  the  employees  of  others, 
under  special  contracts  with  the  employer,  a  condi- 
tion in  such  contract  exempting  the  carrier  from 
liability  for  injuries  caused  by  its  negl^ence  to 
such  employees  is  valid;"  and  where  the  employee 


6S  111.  A.  102  Lrev  168  111.  115,  48  NB 
294;  61  AmSR  68,  39  LKA  14S1. 

Ind. — Indiana  Cent.  R.  Co.  v. 
Mundy,  21  Ind.  48,  83  AmD  339. 

Okl. — Atchison,  etc..  R.  Co.  v. 
Smith,  38  Okl.  167,  132  P  494,  Ann 
Casl915C  620  and  note. 

Tenn. — Marshall  v.  Nashville  R., 
etc.,  Co..  118  Tenn.  254,  101  SW  419, 
9  LRANS  1246,  12  AnnCas  676  and 
note. 

Que. — Ber^evln  v.  Quebec,  etc.,  R. 
Co..  43  Que.  Super.  38. 

"By  the  great  weight  of  au- 
thority ...  In  the  absence  of 
provision  to  the  contrary,  such  a 
contract  of  exemption  from  liability 
for  negligence  is  upheld,  at  least  so 
far  as  any  except  what  Is  called  in 
the  opinions  wanton,  or  willful,  or 
erross  negligence  is  concerned.  In  the 
case  of  a  passenger  who  Is  carried 
solely  as  a  matter  of  favor,  and 
without  any  compensation  or  advan- 
tage whatever  to  the  carrier."  Wal- 
ther  V.  Southern  Pac.  Co.,  1E9  Cal. 
769.  77S,  116  P  Kl,  37  LRANS  23E  and 
note. 

[a]    Ualil*  onlr  as  nuULOatary.. — ^A 

carrier,  carrying  one  gratuitously, 
and  therefore  occupying  ag  to  him 
the  position  of  a  mandatary,  and  not 
that  of  a  common  carrier,  Is  liable 
to  him,  under  their  agreement  that 
he  shall  ride  at  his  own  risk,  only 
where  injury  to  him  Is  caused  by  its 
willful,  reckless,  wanton,  or  arroBs 
negligence,  Marshall  v.  Nashville 
R.,  etc.,  Co..  118  Tenn.  264,  101  SW 
419,  9  LRANS  1246,  12  AnnCas  675 
and  note. 

Berreea  of  nerUffmoe  gvumStf  see 
supra  B  J 155. 

20.  See  Rtitutory  provisions.  And 
see  Walther  v  Southern  Pac.  Co.,  169 
Cal.  769,  116  P  51,  37  LRANS  235  and 
note. 

[a]  In  OaUfoniia  Civ.  Code  {  2175, 
providing  that  a  common  carrier 
cannot  be  exonerated,  by  any  agree- 
ment made  In  anticipation  thereof, 
from  linbillty  for  gross  negligence, 
fraud,  or  willful  wrong  of  Itself  or 
Its  servants,  prevents  a  carrier  from 
contracting  against  liability  for  the 
character  of  negligence  referred  to  in 
the  statute,  as  against  one  who  is 
carried  without  any  comnenaatlon 
whatever.  Walther  v.  Southern  Pac, 
Co..  159  Cal.  769,  116  P  61,  87  LRANS 
23S. 

SI.  Kinney  v.  New  Jersey  Cent.  R. 
Co.,  32  N  J.  L.  407.  90  AmT>  675  [aft 
34  N.  J.  L.  513,  3  AmR  2G5];  PerWns 
V.  New  York  Cent.  R.  Co..  24  N.  Y. 
196.  82  Ami)  2S1  and  note;  "Wells  v. 
New  York  Cent.  R.  Co..  24  N.  Y.  181 
[aff  26  Barb.  6il]. 

"A  distinction  Is  no  doubt  to  be 
made,  between  the  directors  or  man- 
aging officers  of  a  corporation  and 
Its  subordinate  agents.  As  the  for- 
mer exercise  all  the  powers  of  the 
corporation  and  are  lis  only  direct 
medium  of  communication  with  out- 
side parties,  they  must,  In  respect  to 
all  Its  extern-il  relations,  be  consid- 
ered as  Identical  with  the  corpora- 
tion Itself.  No  contract,  therefore, 
can  exempt  a  rallrond  company  from 
liability  fnr  the  willful  or  wanton 
misconduct  or  grona  recklessness  of 
Its  directors;  but  the  rules  extends  to 
no  other  officer  or  avent  of  the  com- 
Mny."  Perkins  v.  New.  York  Cent. 
R.  Co.,  24  N,  Y.  196,  213,  82  AmD  281 
and  note. 

iregUffMiM  of  earrlsr  wUI  that  of 
[10C.J.-46] 


Its  serraiits  see  generally  supra 
I  1156. 

33.  The  New  World  v.  King,  16 
How.  (U.  S.)  469,  14  L.  ed.  1019. 

33.  Welsh  V.  Pittsburg,  etc.,  R. 
Co.,  10  Oh.  St.  65,  76,  75  AmD  490 
(where  the  court  said;  "This  doc- 
trine, when  applied  to  a  corporation 
which  can  only  act  through  agents 
and  servants,  would  secure  complete 
immunity  for  the  neglect  of  every 
duty*');  Gulf,  etc,  R.  Co.  v.  Mc- 
Gown,  65  Tex,  640. 

34.  U.  3.— Whitney  v.  New  York, 
etc..  R.  Co..  102  Fed.  850,  43  CCA  19, 
50  LRA  615;  Farmers'  L.  &  T.  Co.  V. 
Baltimore,  etc.,  R.  Co.,  102  Fed.  17; 
Chamberlain  v.  Plerson,  87  Fed.  420, 
31  CCA  157. 

Ala. — Mobile,  etc..  R.  Co.  v.  Hop- 
kins. 41  Ala.  486,  94  AmD  607. 

Ark. — Memphis,  etc.,  R,  Co.  v. 
Steel.  108  Ark.  14.  166  SW  182,  Ann 
Caal916B  198;  St.  Louis,  etc.,  R.  Co. 
v.  Pitcock.  82  Ark.  441,  101  SW  726, 
118  AmR  84,  12  AnnCaa  682  and  note. 

Iowa. — Rose  v.  Des  Moines  Valley 
R.  Co.,  39  Iowa  246. 

Minn, — Starr  v.  Great  Northern  R. 
Co..  67  Minn.  18,  69  NW  632;  Jacobus 
V.  St.  Paul,  etc.,  R.  Co.,  20  Minn.  125, 
18  AmR  360. 

Mo. — Iluckstep  V.  St,  Louis,  etc., 
R.  Co.,  166  Mo.  A.  330.  148  SW  988; 
Bryan  v.  Missouri  Pac,  R.  Co..  32  Mo. 
A.  228. 

Oh. — ^Knowlton  v.  Brie  R.  Co.,  19 
Oh.  St.  260.  2  AmR  a96. 

Pa. — Buffalo,  etc.,  R.  Co.  v.  O'Hara, 
12  WklyNG  473. 

Tex. — Gulf,  etc.  R.  Co.  v.  McGown, 
66  Tex,  640;  Galveston,  etc.,  R.  Co.  v. 
Bean.  45  Tex.  Civ.  A.  52,  99  SW  721: 
Missouri,  etc.,  R.  Co.  v.  Flood,  36 
Tex.  Civ.  A,  197,  79  SW  1106;  Mis- 
souri, etc.,  R.  Co,  v.  Flood,  (Civ.  A.) 
70  SW  331,  Compare  Stamp  v.  New 
Mexico  Eastern  R.  Co.,  (Civ.  A  )  161 
SW  450  (holding  that,  where,  before 
statehood,  a  railroad  company  In  the 
territory  of  New  Mexico  gave  a  per- 
son a  pass  for  an  intra-atate  trip,  a 
condition  in  the  pass  exempting  the 
company  from  all  liability,  whether 
caused  by  its  own  negligence  or  not, 
was  valid). 

[a]  A  zallroad  comp«iiy  oannot 
reUeve  Itself,  by  any  oontimot,  from 
Its  duty  to  exercise  the  greatest  pos- 
sible care  and  diligence  to  secure  the 
safety  of  its  passengers,  and  the  fact 
that  a  passenger  when  Injured  was 
traveling  on  a  free  pass,  by  which 
he  assumed  all  risk  of  accident  or 
damage,  whether  occurring  from  neg- 
ligence or  otherwise.  Is  no  defense  to 
an  action  to  recover  for  the  Injury 
on  the  ground  that  ft  was  caused  by 
the  negligence  of  the  company  or  Its 
employees.  Farmers'  I*  &  T.  Co.  v. 
Baltimore,  etc.,  R,  Co.,  102  Fed.  17. 

[b]  IVsws  areati — A  oontract  be- 
tween a  railroad  company  and  a  news 
agent  engaged  In  business  on  defend- 
ant's train,  exempting  the  company 
from  liability  to  him  for  negligence. 
Is  against  public  policy,  and  Is  void 
as  respects  negligence  consisting  of 
a  violation  of  a  statute  requiring 
trains  to  be  atopped  before  arriving 
at  the  crossing  of  an  IntersectlnK 
railroad,  even  though  the  company 
may  not  bear  to  the  news  akent  the 
relation  of  common  carrier.  Starr  v. 
Oreat  Northern  R.  Co.,  67  Minn.  18. 
69  NW  632 

as.  See  constitutional  and  statu- 
tory provisions. 


[a]  In  Arkansas  under  Const,  art 
17  S  12,  making  railroads  responsible 
for  damages  under  such  regulations 
as  may  be  prescribed  by  the  legis- 
lature, and  under  KIrby  Dig.  {  6773, 
making  railroads  responsible  for 
damages  to  persons  caused  by  the 
running  of  trains,  a  stipulation  fn  a 
free  pass  that  the  passenger  accept- 
ing It  assumes  the  risk  of  accidents 
is  contrary  to  public  policy,  and  the 
passenger  injured  through  the  negli- 
gence of  the  carrier  Is  entitled  to  re- 
cover therefor.  St.  Louis,  etc.,  R. ' 
Co.  V.  Pitcock,  82  Ark.  441,  446,  101 
SW  725.  118  AmSR  84.  12  AnnCas 
682  (where  the  court  said:  "The 
passenger  cannot  relinquish  the 
rights  which  the  law  gives  him  In 
consideration  of  gratuitous  passage. 
It  is  not  a  question  of  benevolence 
and  hospitality  on  the  part  of  the 
carrier  In  giving,  nor  tha  violation  of 
moral  obligation  on  the  part  of  the 
passenger  In  receiving  without  being 
bound  by  the  terms  or  the  agreement 
upon  which  the  gratuity  was  offered 
and  accepted,  "rne  question  Is  one 
of  public  duty  which  the  State  as 
parens  patriae,  having  due  regard 
for  the  lives  and  limbs  of  all  her 
subjects,  will  not  permit  to  be  rele- 

fated  to  the  domain  of  private  con- 
ract.  The  interest  which  the  com- 
monwealth has  in  the  comfort  and 
safety  of  her  citizens  to  see  that  they 
are  protected  from  Injuries  resulting 
through  the  negligence  of  the  public 
carrier  or  his  servajits  Is  the  same, 
whether  such  citizen  be  a.  gratuitous 
passenger  or  a  paseenger  for  hire"). 

[hi  vadar  t&e  Nebraska  statntes 
a  stipulation  in  a  free  pass  that  the 
carrier  shall  not  be  liable  for  inju- 
ries to  the  passenger  Is  Ineffective  to 
limit  the  statutory  liability  of  the 
carrier.  Chicago,  etc.,  R,  Co.  v. 
Hambel,  2  Nebr.  (Unoff.)  607,  89  NW 
643  (holding  that,  under  Comp.  St,  c 
72  art  1  B  S,  a  railroad  company  can- 
not limit  Its  liability  for  a  passen- 

fer's  safety,  unless  within  the  excep- 
lons  provided  In  the  section;  and 
the  right  to  limit  It  by  stipulation  Is 
not  gl\'en  by  |  6  of  bhe  s^me  chap- 
ter): Chicago,  etc..  R.  Co,  v.  Collier. 
1  Nebr.  (Unoff.)  278,  95  NW  472 
(holding  that  Comp.  St,  c  72  art  1 
9  6,  providing  that  no  notice  shall 
limit  the  liability  of  a  carrier,  unless 
he  shall  make  It  appear  that  it  was 
actually  brought  to  the  knowledge  of 
the  opposite  party  and  assented  to 
by  him.  does  not  give  the  right  to  a 
railway  company  to  limit  Its  liability 
for  damages  for  injuries  to  passen- 
gers given  by  S  3  of  the  same  article 
by  stipulation). 

[c1  m  TlTSinla  under  Code  I  1296. 
'providing  that  no  agreement  by  a 
common  carrier  for  exemption  from 
liability  for  injury  caused  by  Its 
own  negligence  or  misconduct  shall 
be  valla,  an  agreement  with  a  pas- 
senger traveling  on  a  free  pass,  re- 
lieving the  carrier  from  the  conse- 
quences of  Its  negligence  or  that  of 
Its  servants,  is  Invalid.  Norfolk, 
etc.,  R.  Co.  V.  Tanner.  100  Va.  379,  41 
SE  721. 

86.  John  V.  Northern  Pac.  K.  Co,. 
42  Mont.  18.  Ill  P  682.  32  LRANS  85; 
McNeill  V.  Durham,  etc.,  R.  Co..  135 
N.  C.  682,  47  SB  766.  67  LRA  227 
Freh  allowed  132  N.  C.  E10.  44  SE  S4, 
96  AmSR  641.  67  LRA  227].   

B7.    Denver,  etct  R.  Co.  t  Whan- 
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assents  to  or  ratifies  such  contract,  as  by  voluntarily 
eontraeting  with  his  employer  to  release  the  em~ 
ployer  and  the  carrier  from  liability  for  such  in- 
jnrieSf  he  is,  in  the  absence  of  statute  to  the  con- 
trary, bound  thereby  and  cannot  recover  from  the 
carrier.'*  Where  such  employee  is  not  also  an  em- 
ployee of  the  carrier,  such  a  contract  is  not  ren- 
dered invalid  by  a  fellow  servant  statute,  providing 
that  the  carrier  shall  make  no  contract  restricting 
its  liability  to  an  employee  for  negligence.^  Where 
the  contract  between  t)ie  employer  and  the  carrier 
is  not  for  the  purpose  of  exempting  the  carrier 
from  liability  for  negligence,  but  to  indemnify  it 
in  ease  it  should  be  held  liable,  such  contract  does 
not  violate  either  the  rule  of  public  policy  or  the 
common-law  doctrine  that  a  carrier  cannot  by  con- 
tract secure  exemption  from  liability  for  injuries 
to  passengers  caused  by  its  n^ligence.'"  Bnt  where 
the  employee  has  no  knowledge  of  the  contract 
made  1^  his  employer  limiting  the  carrier's  lia- 
bility as  to  such  employee  he  is  not  bound  thereby."^ 
A  shipper's  contract  with  a  carrier,  by  which  the 
carrier  is  indemnified  against  claims  for  personal 
injuries  to  the  shipper's  employee  by  reason  of 
carrying  such  employees  free  on  cars  specially  pro- 
vide for  the  shipper,  is  void  where  the  carrier  re- 
fuses to  furnish  such  special  cars  unless  the  ship- 
per will  furnish  men  to  handle  and  care  for  the 
shipper's  goods,  and  transportation  according  to 
the  carrier's  public  duty  Is  not  afforded  the  ship- 
per as  an  alternative,  and  no  reduction  of  rates  is 
made;''  and  a  contract  between  the  shipper  and 
his  employee  indemnifying  the  shipper  against 
claims  for  injuries  to  the  employee  while  riding  on 
the  cars,  which  claims  are  based  on  such  void  con- 


tract, cannot  be  availed  of  by  the  carrier  as  against 
the  employee.^  It  has  been  held  that  a  provision 
-  in  a  lease,  that  the  landlord  shall  not  be  liable  for 
any  damages  occasioned  by  a  failure  to  repair  an 
elevator  in  the  leased  premises,  will  not  preclude 
a  recovery  by  the  tenant's  employee  who  is  not  a 
party  to  the  lease,  since  the  landlord  who  occupies 
the  relation  of  a  common  carrier  of  passengers  to 
such  employee  cannot  limit  his  liability  except  by 
express  contract  with  the  employee." .  A  contract 
between  a  railroad  company  and  a  telegraph  com- 
pany, containing  the  provision  that  the  employees 
of  the  telegraph  company  shall  exhibit  passes  in 
which  all  responsibility  of  the  railroad  company 
' '  for  any  loss  or  damage  or  injury  .  .  .  sh^l  be 
waived  and  released  in  a  form  usual  in  such  cases," 
is  only  for  a  release  to  be  contained  in  the  passes, 
and  docs  not  constitute  a  release  in  itself  which 
will  relieve  the  railroad  company  from  liability  for 
personal  injuries  to  such  an  employee.'' 

Employees  of  sleeping  car  company.  A  contract 
by  which  a  railroad  company  relieves  itself  from 
liability  for  injuries  to  employees  of  a  sleepily  car 
company  riding  in  such  car  attached  to  a  train 
is  valid.**  So  also  a  contract  between  a  sleeping 
car  'emplc^ee  and  the  sleeping  car  company,  whereby 
he  assents  to  or  ratifies  the  contract  between  the 
sleeping  car  company  and  the  railroad  company,  re- 
leasing or  limiting  the  railroad  company's  liabili^ 
for  personal  injury  to  such  employee  while  travel- 
ing over  the  railroad,  in  the  absence  of  statute  to 
the  contrary,  is  not  void  as  (gainst  public  policy, 
since  such  employee  is  not  a  passenger  of  the  rail- 
road company;^  and  in  the  absence  of  fraud  or 
misrepresentation,  it  is  binding  on  the  employee, 


and  note,  12  AnnCas  782  and  note. 
See  also  casea  Infra  note  36. 

as.  Powler  V.  Pennsylvania  R. 
Co.,  229  Fed.  373,  143  CCA  493;  Mc- 
Dermon  v.  Southern  Pac.  Co.,  122 
Fed.  669.  See  also  eases  Infra 
notes  37,  38,  66. 

29.  Robinson  v.  Baltimore,  etc..  R. 
Co.,  237  U.  S.  8*.  35  SCt  491.  59  L. 
ed.  849  faff  40  App.  (D.  C.)  169.  LRA 
1915D  5101;  Saser  v.  Northern  Pac. 
R.  CO..  166  Fed.  526. 

[al  reUow  Mrvant  vtatnte  not 
ap^oable^^A  statute  providing  that 
every  railroad  shall  oe  liable  for 
damages  to  any  employee  for  any 
negligence  of  Its  agents,  and  that  no 
contract  restricting  such  liability 
shall  be  legal,  is  a  fellow  servant 
statute  merely,  and  does  not  invali- 
date contracts  restricting  the  liabil- 
ity of  carriers  for  damages  occa- 
sioned to  persons  not  their  employees 
by  the  railroad  company's  negligence 
tn  the  rendition  of  special  services. 
Sager  v.  Northern  Pao.  B.  Co..  166 
Fed.  526  (N.  D.  Rev.  Codes  [1.90B] 
I  4400). 

Oonttmoto  affeoUnf  master**  Ua- 
blU^  to  ■wrants  see  generally  Mas- 
ter and  Servant  [26  Cyc  1094]. 

80.  Seaboard  Air  Line  R.  Co.  v. 
Main,  132  N.  C.  446,  43  SB  930. 

31.  Coppock  V.  Long  Island  R.  Co., 
89  Hun  186,  34  NTS  1039. 

[a]  On*  who  aoeoupaiiles  stook 
M  Mrvaat  of  th»  omnmt,  without 
knowledge  of  a  contract  by  the 
owner  llrniting  the  carrier's  liability 
as  to  such  person,  is  not  bound 
thereby.  Coppock  v.  Long  Island  R. 
Co..  R9  Hun  lS<6.  34  NTS  1089:  Porter 
V.  New  York,  etc.,  R.  Co.,  69  Hun  177, 
13  NTS  491  [aft  129  N.  Y.  624  mem, 
29  NB  1029  meml. 

33.  Baker  v.  Boston,  etc  .  R.  Co.. 
74  N.  H.  100.  66  A  386,  124  AmSR 
937.  12  AnnCaa  1072  and  note. 

33.  Baker  v.  Boston,  etc..  R.  Co., 
74  N.  H.  100.  65  A  386,  124  AmSR 
937.  12  AnnCas  1072  and  note. 

34.  Springer  v.  Ford,  189  111.  480, 


69  NE  953,  82  AmSR  464,  52  LRA  930 
[aft  88  111.  A.  629]. 
Elevators  as  oonunon  vanleni  see 

supra  S  1036. 

3B.  Elliott  V.  New  York  Cent., 
etc..  R.  Co.,  11  NTS  691. 

36.  Denver,  etc.,  R.  Co.  v.  Whan, 
39  Colo.  230.  89  P  39.  11  LRANS  432 
and  note.  12  AnnCas  732  and  note; 
Ruaaell  v.  Pittsburgh,  etc..  R.  Co.. 
157  Ind.  306,  61  NE  678,  87  AmSR 
214,  B5  LRA  263. 

[a]  Conatrnotlon  of  ooatraot. — A 
contract  by  a  sleeptng  car  employee, 
releasing  transportation  companies 
from  all  claims  for  "liability  of  any 
nature  or  character  whatBoever,"  in- 
cludes a  release  of  liability  for  per- 
sonal Injuries  caused  by  the  negll- 

fence  of  the  carrier.  Russell  v. 
Ittsburgh,  etc..  R.  Co..  167  Ind.  305. 
61  NE  678,  87  AmSR  214,  55  LRA 
253. 

37.  Robinson  v.  Baltimore,  etc.,  R. 
Co.,  237  U.  S.  84.  36  SCt  491,  69  L.  ed. 
849  raff  40  App.  (D.  C.)  169,  LRA 
1915D  6101;  Fowler  v.  Pennsylvania 
R.  Co..  229  Fed.  373,  148  CCfA  493; 
McDermon  v.  Southern  Pac.  Co.,  122 
Fed.  669;  Denver,  etc,  R.  Co.  v. 
Whan,  39  Colo.  230.  89  P  39,  11  LRA 
NS  4S2,  12  AnnCas  732  and  note: 
Chicago,  etc..  R.  Co.  v.  Ifomler,  215 
111.  626,  74  NE  705,  106  AmSR  187. 
1  LRANS  674,  S  AnnCas  42  [rev  114 
III.  A.  141]:  Russell  v.  PittsburKh, 
etc.,  R.  Co.,  167  Ind.  306.  61  NE  678, 
87  AmSR  214,  56  LRA  26S. 

[a]  mastmtloiis. — (1)  A  contract 
made  by  a  Pullman  car  porter  on  se- 
curing employment,  whereby  he  re- 
leases the  company  from  liability  for 
his  negligent  Injury,  ratines  con- 
tracts made  by  It  with  railroad  com- 
panies carrying  its  cars  for  Indem- 
nifying the  latter  for  Injuries  to 
Pullman  empl^ees,  covenants  to  In- 
demnify the  Pullman  Company  on 
such  account,  agrees  that  the  con- 
tract may  be  assigned  to  a  carrying 
company  for  purposes  of  defense, 
and     releases     carrying  companies 


from  such  liability,  does  not  contra- 
vene public  policy,  and  Is  valid,  the 
porter  not  being  a  passenger  of  the 
carrying  companies.  McDermon  v. 
Southern  Pac.  Co.,  122  Fed.  669.  (2) 
A  conductor  In  charge  of  a  sleeping 
car  hauled  by  a  railroad  company 
under  a  contract  between  the  sleep- 
ing car  company  and  the  railroad 
company,  who  Is  on  the  car  as  an 
employee  of  the  sleeping  car  com- 
pany by  virtue  of  such  contract,  Is 
not  a  passenger,  and  contracts  be- 
tween the  companies  and  between 
the  sleeping  car  company  and  the 
employee,  limiting  the  railroad  com- 
pany's liability  for  Injuries  to  him. 
are  not  void  as  against  public  policy, 
nor  as  against  Const,  art  15  !S  6,  16. 
prohibiting  a  railroad  from  making 
discriminations  In  facilities  for 
transportation,  and  making  It  unlaw- 
ful to  require  an  employee  to  dis- 
charge his  employer  from  liability 
for  injuries  occasioned  by  negli- 
gence; and  the  railroad  company  is 
entitled  to  enforce  the  provisions  of 
the  contract  between  the  conductor 
and  the  sleeping  car  company  and  to 
avoid  a  liability  for  an  Injury  sus- 
tained by  the  conductor.  Denver, 
etc.  R.  Co.  v.  Whan.  39  Colo.  230,  89 
P  89.  11  LRANS  482  and  note,  12  Ann 
Cas  732.  (3)  A  contract  made  be- 
tween a  sleeping  car  company  and 
an  employee  releasing  the  sleeping 
car  company  and  all  transportation 
companies  from  all  liability  for  per- 
aonsi  injuries  while  traveling  over 
such  lines  inures  to  the  beneSt  of  a 
railroad  company  transporting  the 
car  in  which  the  employee  was  in- 
jured. Russell  V.  Pittsburgh,  etc.,  R. 
Co.,  157  Ind.  805,  61  NE  ^8.  87  Am 
SR  214,  56  LRA  268.  (4)  Where  a 
sleeping  car  porter  was  Injured  by 
the  blowing  up  of  the  locomotive  of 
the  train  to  which  his  car  was  at- 
tached, his  contract  with  the  sleep- 
ing car  company,  by  which  he  re- 
leased the  railroad  company  from 
liability  for  injuries  was  a  complete 
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although  he  fails  to  read  it."  In  some  jurisdictions 
such  a  contract  is  declared  void  by  constitution  or 
by  statute.™  But  such  a  contract  is  not  aflEected  by  a 
statutory  provision  prohibiting  a  railroad  companv 
from  limiting  its  liability  to  its  agents  or  servants, 
unless  the  employee  of  the  Pullman  company  is  also 
an  employee  of  the  railroad  company,  in  which  case 
that  provision  of  the  contract  would  be  invalid  un- 
der the  Employers  Liability  Act.** 

A  special  contract  with  a  circus  company  to  fur- 
nish motive  power  and  move  the  circus  over  the 
carrier's  road,  and  exempting  the  carrier  from  lia- 
bility for  accident  or  injury  occasioned  by  the  car- 
rier's negligence,  is  not  contrary  to  public  policy,** 
and  is  valid  and  binding  as  between  the  carrier  and 
the  circus  company,*'  since  in  such  a  case  the  rail- 
road company  acts  as  a  private,  and  not  as  a  com- 
mon, carrier;**  but  it  does  not  operate  as  a  matter 


of  law  to  defeat  the  right  of  a  circus  employee  who 
had  no  knowledge  of  the  contract,  and  who  did  not 
authorize  the  circus  company  to  bind  him  thereby, 
to  recover  from  the  carrier  for  injuries  caused  by 
its  negligence.*^ 

[$  1160]  d.  Drovers*  Passes  or  Contracts.  When 
live  stock  is  transported  on  a  railroad  it  is  usual 
for  the  company  to  give  the  shipper  a  ticket  termed 
a  "drover's  pass,"  entitling  him  to  accompany  the 
stock  to  its  destination  and  return.  The  pass  .or- 
dinarily stipulates  that  the  drover  assumes  all  risk 
of  accident,  and  purports  to  release  the  carrier  from 
liability  for  all  injuries,  whether  occasioned  by  the 
negligence  of  the  company  or  its  servants  or  other- 
wise, There  is  some  conflict  of  authority  as  to  the 
status  of  such  a  passenger  and  the  effect  of  such  a 
stipulation.    The  English  and  Canadian  courts,** 


defense,  without  reeard  to  whether 
the  latter'8  negligence  was  gross  or 
slight.  Chicago,  etc..  R,  Co.  v.  Ham- 
ler,  215  111.  525.  74  NE  705.  106  Am 
SR  187.  1  LRANS  674.  3  AnnCas  42 
[rev  114  111.  A.  141]. 

[b]  Wltn  '•Mmptlon  Mgliui. — 
Where  a  contract  between  a  sleeping 
car  porter  and  his  employer  bore 
date  as  of  the  date  when  he  com- 
menced the  service,  recited  on  its 
face  that  It  was  entered  Into  In  con- 
sideration of  the  employment  which 
was  for  no  particular  time,  and  pro- 
vided for  dally  wages,  payable 
monthly,  a  provision  releaslngr  rail- 
roads from  liability  for  Injuries  to 
such  porter  was  effective  as  to  any 
occurrence  after  the  contract  was  ex- 
ecuted, although  it  was  not  in  fact 
signed  until  seven  months  after 
plalntlfTa  employment  Chicago,  etc^ 
R.  Co.  V.  Hamler.  216  111.  625,  74  NE 
706.  106  AmSR  187.  1  LRANS  674,  8 
AnnCafl  42  [rev  114  111.  A.  141]. 

■aitforMa  ot  oVbmn  m  puaeaceni 
see  generally  supra  i  1063. 

88.  New  York  Cent.,  etc.,  R.  Co. 
V.  Dlfendaffer,  126  Fed.  898,  62  CCA  1. 

88.  See  constitutional  and  statu- 
tory provisions. 

[a]  In  PennsylTanlft  (I)  under 
Const,  art  17  I  1.  providing  that  all 
railroad  companies  shall  be  common 
carriers,  and  S  8,  prohibiting  unrea- 
sonable discrimination,  a  railroad 
company  cannot,  by  contract,  exempt 
Itself  from  liability  for  injury  caused 
by  its  negligence  to  a  Pullman  car 
porter;  and  a  Pullman  car  porter  is 
entitled  to  the  rights  of  a  passenger. 
In  so  far  as  his  safe  transportation 
is  concerned,  although  the  railroad 
company  is  hauling  the  Pullman  car 
under  an  agreement  exempting  it 
from  liability  for  negligence.  Cole- 
man V.  Pennsylvania  R,  Co.,  242  Pa. 
304.  89  A  87.  50  LRANS  432  and  note, 
AnnCaslSl&B  529  and  note.  <2)  A 
railroad  company  on  whose  road  a 
sleeping  car  company  operates  Its 
cars  cannot,  by  special  contract  with 
a  porter  employed  by  the  sleeping 
car  company,  exempt  itself  from  the 
consequences  of  Its  own  negligence. 
Banks  V.  Pittsburg,  etc.,  R.  Co..  55 
Pa.  Super.  301. 

[b]  In  Texas,  where  plaintiff,  a 
resident  of  Texas,  executed  a  con- 
tract with  his  employer,  a  sleeping 
car  company,  exempting  it  and  any 
corporation  over  whose  railroads  its 
cars  might  be  transported  from  lia- 
bility for  any  injuries  to  plaintiff, 
which  contract  was  void  under  Tex. 
L.  (1897,  Sp.  Sess.)  p  14,  providing 
that  no  such  contract  will  be  bind- 
ing, the  fact  that  plaintiff's  Injury, 
for  which  suit  was  brought  in  the 
federal  court  In  Texas,  occurred  In 
Mexico,  was  immaterial  as  affecting 
the  Invalidity  of  such  contract,  when 
Pleaded  as  a  defense.  Mexican  Nat. 
R.  Co.  v.  Jackson,  118  Fed.  549,  55 
CCA  315  tcertlorarl  den  189  U.  S.  512 
mem.  23  SCt  861  mem,  47  L.  ed.  924 
mem]. 

40.  Robinson  v.  Baltimore,  etc., 
R.  CO.,  287  IT.  S.  84,  3S  SCt  491,  69 


L.  ed.  849  [aft  40  App.  (D.  C.)  169, 
L.RA1915D  610];  McDermon  v. 
Southern  Pac.  Co.,  122  Fed.  669. 

[a]  Xn  mssonil  Rev.  St.  (1899) 
j  2876,  providing  that  no  contract 
made  between  "any  railroad  corpora- 
tion" and  any  of  its  "agents  or  serv- 
ants," based  on  the  contingency  of 
his  Injury  or  death  and  limiting  the 
liability  of  such  railroad  corporation 
for  damages  "under  the  provisions 
of  this  act"  (abolishing  the  fellow 
servant  rule)  shall  be  valid,  has  no 
application  to  a  contract  made  by  a 
Pullman  car  porter  with  the  com- 
pany, whereby  he  releases  it  from 
liability  tor  negligent  injury,  agrees 
to  indemnify  it  for  any  liability  In- 
curred on  such  account  to  a  railroad 
company  carrying  Its  cars  under  con- 
tract or  indsmnity  tor  negligent  in- 
Jury  to  Pullman  employees,  agrees 
that  the  contract  may  be  assigned  to 
such  carrying  company  for  purposes 
of  defense,  and  also  releases  the 
carrying  company;  and  that  the  stat- 
ute Is  specially  Inapplicable  where 
the  carrying  company  fs  neither  a 
Missouri  coFDoratlon  nor  operating 
within  that  state,  and  where  the 
accident  for  which  it  la  sued  occurred 
in  another  state.  McDermon  T. 
Southern  Pac.  Co..  122  Fed.  669. 

[b]  Employers  UaUlitr  Aetr— A 
Pullman  porter  may  stipulate  In  his 
contract  with  the  Pullman  Company 
to  exempt  any  carrier  hauling  cars 
from  liability  for  Injuries  notwlth- 
s  Landing  the  prohibition  of  the  Em- 
ployers Liability  Act  of  April  22. 
1908,  S  5,  he  not  being  an  employee 
of  the  carrier.  Robinson  v.  Balti- 
more, etc.,  R.  Co.,  237  U.  3.  84,  35 
SCt  491,  69  L.  ed.  849  [aff  40  App. 
(D.  C.)  169,  LRA1915D  510]. 

41,  Robinson  v.  Baltimore,  etc., 
R.  Co.,  237  U.  S.  84.  36  SCt  491,  69 
L.  ed.  849  faff  40  App.  (D.  C.)  169. 
LRA1915I>  610]. 

43.  Sager  v.  Northern  Pac.  R.  Co., 
166  Fed.  526;  Clough  v.  Grand  Trunk 
Western  R.  Co..  155  Fed.  81,  86  CCA 
1.  11  LRANS  446  [certiorari  den  212 
U.  S.  579  mem.  29  SCt  688  mem,  63 
L.  ed.  669  mem] ;  Chicago,  etc.,  R. 
Co.  V.  Wallace.  66  Fed.  506,  14  CCA 
257,  30  LRA  161  and  note;  Cleveland, 
etc.,  R,  Co.  -v.  Henry,  170  Ind.  94. 
83  NE  710  [rev  (A.)  80  NE  636J; 
Kelley  v.  Grand  Trunk  Western  R. 
Co.,  46  Ind.  A.  697,  93  NE  616;  Sea- 
board Air  Line  R.  Co.  v.  Main,  132 
N.  C.  445.  43  SE  930. 

"It  must  be  conceded  that  the 
railroad  company  was  under  no 
common-law  obligation  to  move  the 
circus  company's  train  over  its  lines 
of  road  in  the  manner  in  which  It 
was  being  transported  at  the  time  the 

Elaintlff  was  injured.  It  must  also 
e  conceded  that  there  is  no  principle 
of  the  common  law  which  forbids  the 
making  of  contracts  of  this  character 
as  against  public  potlcy."  Sager  v. 
Northern  Pac.  R.  Co.,  166  Fed.  626, 
527. 

[a]    Oontraot     for  Indenmlty, — 

Where  the  contract  provided  that  the 
carrier  should  not  be  liable  for  any 


injury  to  any  agent  or  employee  of 
the  circus  company  to  an  amount 
greater  than  fifty  dollars,  and  that. 
If  It  should  be  so  held  liable,  the 
circus  company  would  pay  It  the  ex- 
cess of  such  amount,  whether  the 
carrier  was  to  be  regarded  as  a  com- 
mon or  public  carrier,  or  as  a  private 
carrier,  under  the  contract,  the  pur- 
pose of  the  contract  was  not  to  ex- 
empt it  from  liability  for  negligence, 
but  to  indemnify  It  In  case  It  should 
be  liable;  and  hence  such  contract  did 
not  violate  either  the  rule  of  public 
policy  or  the  common-law  doctrine 
that  a  carrier  cannot,  by  contract, 
secure  exemption  from  ifablllty  for 
Injuries  to  passengers  caused  by  Its 
own  negligence.  Seaboard  Air  Line 
R.  Co.  V.  Main,  132  N.  C.  446,  43  SB 
930. 

48.  Sager  v.  Northern  Pac.  R.  Co., 
166  Fednt2«. 

[a]  znwtattoB^A  contract  to 
transport  a  circus  train  at  a  reduced 
rate.  In  consideration  of  a  release 
from  liability  for  accident  or  injury 
occasioned  by  the  negligence  of  the 
railroad  and  from  all  damages  sus- 
tained by  any  person  attached  to  the 
circus  while  on  the  train,  ta  valid  as 
between  the  raJlroad  company  and 
the  circus.  Sager  v.  Northern  Pac. 
R.  Co.,  166  re£  626. 

44,  (Thicago,  etc  R.  Co.  v,  Wat- 
lace,  66  Fed.  606.  14  CCA  267.  80  LRA 
161.    See  also  cases  supra  note  42. 

48.  Sager  v.  Northern  Pac.  R.  Co., 
166  Fed.  526. 

46.  Grand  Trunk  R.  Co.  v.  Robin- 
son, [1915]  A.  C.  740,  22  DomLR  1. 
19  CanRCas  37.  31  WestLR  241  [rev 
47  Can,  S.  C.  622,  12  DomLR  696,  15 
CanRCas  264  (rev  27  Ont.  L.  290,  8 
DomLR  1002),  and  restoring  26  Ont. 
L.  437.  5  DomLR  513,  3  OntWN  1345, 
22  OntWR  290];  Hall  v.  North  East- 
ern R.  Co.,  L.  R.  10  Q.  B.  437;  Gallin 
V.  London,  etc.,  R.  Co.,  L.  R.  10  Q.  B. 
212;  McCawley  v.  Furness  R.  Co.,  L. 
R.  8  Q.  B.  57;  Duff  v.  Great  Northern 
R.  Co.,  41  L.  T.  Rep.  N.  S.  197;  Ca- 
nadian Pac.  R.  Co.  v.  Parent.  51  Can. 
S.  C.  234,  21  DomLR  681  taff  46  Que. 
Super,  319]:  Bicknell  v.  Grand  Trunk 
R.  Co..  26  Ont.  A.  431;  Goldstlne  v. 
Canadian  Pac.  R.  Co.,  21  Ont.  L.  575, 
16  OntWR  725  [app  dism  23  Ont.  L. 
536,  2  OntWN  964,  18  OntWR  977.] 

[a]  Oonneotlnr  oarzler. — A  stipu- 
lation in  a  free  pass  which  is  given 
a  person  who  is  to  be  in  charge  of  a 
shipment  of  stock,  exempting  the 
carrier  from  liability  for  negligence, 
is  valid  and  may  be  taken  advantage 
of  by  a  connecting  carrier.  BIcknell 
V.  Grand  Trunk  R.  Co.,  26  Ont.  A.  431. 

[b]  Tlokst  at  reduoed  rate. — A 
contract  exempting  entirely  a  rail- 
road company  from  liability  in  re- 
spect of  the  death  or  Injury  of  a 
passenger  who  Is  the  holder  of  a 
ticket  issued  by  the  railroad  com- 
pany, which  ticket  was  sold  at  a  re- 
duced rate  good  for  passage  on  a 
train  conveying  live  stock  belonging 
to  the  passenger,  does  not  destroy  all 
the  liability  of  the.  railroad  company 
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and  some  courts  in  the  United  States,*'  r^ard  the 
drover  as  a  gp'atnitous  passenger  and  bound  by  the 
release.  It  has  also  been  held  that  such  a  stipula- 
tion will  protect  the  company  except  in  cases  of 
gross  negligence,  willful  wrong,  or  fraud.**  By  the 
weight  of  authority,  however,  the  contract  of  ship- 
ment and  the  pass  are  to  be  construed  as  a  single 
contract,  the  consideration  for  which  is  the  charge 
made  for  tlie  transportation  of  the  stock  or  the 


service  rendered  in  caring  for  the  stock,  and  the 
drover  is  deemed  a  passenger  for  hire,  and  there- 
fore a  stipulation  in  the  pass  or  contract  purport- 
ing to  exempt  the  carrier  from  liability  for  negli- 
gence is  void  as  against  public  policy;*^  and  this 
rule  has  been  held  to  apply  under  the  provisions  of 
the  Interstate  Commerce  Act,^  and  it  }ias  been  held 
that  the  carrier  cannot  exempt  itself  from  liability 
for  all  but  gross  n^ligence,'*  or  impose  on  the 


traffic,"  and  I9  therefore  not  in  con- 
travention ot  §  340  subs  1  of  the 
Canadian  Railway  Act,  where  the  ex- 
emption contracted  for  Is  restricted 
to  the  transportation  of  the  pas- 
senger and  not  to  the  transportation 
of  the  live  stock.  Heller  v.  Orand 
Trunk  R.  Co.,  25  Ont  L.  488.  490. 
2  nomLK  114,  S  OntWN  842.  21  Ont 
WR  219  (app  dlam  2S  Ont  U  117,  13 
CanRCas  363.  20  OntWR  478]. 

[c]  Approral  of  oomailMloiMnd — 
(1)  where  the  iraneral  form  of  a 
shipping  contract  has  been  approved 
by  the  board  of  railroad  commission- 
ers of  Canada  and  It  provides  for  ex- 
emption of  the  railroad  from  liability 
for  personal  injuries  throush  negll- 

fience  of  the  railroad  to  a  snipper  of 
Ive  stock  under  a  ticket  Issued  by 
the  railroad  at  half  fare,  permitting 
him  to  ride  on  the  train  on  which 
the  live  stock  ]s  being  carried  for 
the  purpose  of  looking  after  the  sajne 
while  In  transit,  such  exemption  uiU 
apply.  Heller  v.  Grand  Trunk  R.  Co,. 
25  Ont.  L.  488.  2  0omLR  114,  3  Ont 
WN  642,  21  OntWR  219  [app  disin 
25  Ont.  L.  117,  13  CanRCas  363,  20 
OntWR  478].  (2)  A  condition  in  a 
caretaker's  pass  releasing  the  car- 
rier from  liability  for  negligence  is 
binding  except  where  it  Is  not  in  the 
form  authorized  or  approved  by  the 
board  of  railroad  commissioners. 
Canadian  Pac.  R.  Co.  v.  Parent,  61 
Can.  S.  C.  234.  21  DomLR  681  [aft 
46  Que.   Super.  319]. 

[d]  ITotlce  of  condition. — Where 
such  contract  is  In  the  form  approved 
by  the  board  of  railroad  commission- 
ers, the  exemption  will  apply  not- 
withstanding the  shipper  signs  the 
contract  without  reading  the  same 
or  knowing  its  contents.  Heller  v. 
Grand  Trunk  R.  Co..  2B  Ont,  L.  488. 
2  DomLR  114,  3  OntWN  642.  21  Ont 
WR  219  [app  dism  25  Ont.  L.  117. 
13  CanRCtis  363.  20  OntWR  478]. 
Compare  Canadian  Pac.  R.  Co,  v. 
Parent.  51  Can.  S.  C.  234.  21  DomLR 
681  [afE  46  Que.  Super.  819]  (holding 
that  a  caretaker  who  is  unable  to 
read  the  EIngllah  language  Is  not 
bound  by  a  condition  releasing  the 
carrier  from  liability,  where  the  car- 
rier has  not  done  what  was  reason- 
ably sufficient  to  give  him  notice  of 
the  condition). 

47.  Poucher  v.  New  York  Cent. 
R.  Co.,  49  N.  Y.  263,  10  AmR  364; 
Sttnson  V.  New  York  Cent.  R.  Co.. 
32  N.  Y.  333.  88  AmD  332;  Bissell  v. 
New  York  Cent.  R.  Co.,  25  N.  Y.  443. 
82  AmD  369  [rev  29  Barb.  602] ; 
Smith  V.  New  York  Cent.  R.  Co..  24 
N.  Y.  222;  Wells  v.  New  York  Cent. 
R.  Co.^  24  N.  Y.  181  [aff  26  Barb. 
641];  "Wlllcox  V.  Erie  R.  Co..  162 
App.  Dlv.  94,  147  NYS  360;  Fish  v. 
Delaware,  etc..  R.  Co.,  158  App.  Dlv. 
92.  143  NYS  366  [aft  79  Ml.tc.  636. 
141    NYS    245,    and    rev    on  other 

grounds  211  N.  Y.  374,  lOB  NE  661]; 
oswell  V.  Hudson  River  R.  Co.,  6 
Bosw.  (N.  Y.)  699;  Meuer  v.  Chicago, 
etc.,  R.  Co..  B  S.  D.  568,  59  NW  94B, 
49  AmSR  898.  25  LRA  81. 

48.  Meuer  v.  Chicago,  etc.,  R.  Co., 
5  S.  D.  668.  69  NW  946,  49  AmSR 
898,  25  LRA  81.  See  also  supra 
15  1165.  1168. 

[a]  Vnloadlay  »t  dMtiaatlon. — 
The  drover  is.  while  unloading  the 
stock  under  such  contract,  within 
the  exemption  clause,  although  the 
car  has  arrived  at  its  destination 
and  the  shipper  has  left  the  car  for 
a  short  time,  prior  to  the  injury,  to 
obtain  assistance  in  unloading.  Meuer 
V,  Chicago,  etc.,  R.  Co.,  5  S.  D.  568. 


59  NW  946,  49  AmSR  898,  25  LRA 

81. 

49.  U.  S. — New  York  Cent.  R.  Co. 
V.  Lockwood.  17  Wall.  367,  21  L.  ed. 
627;  Wiley  v.  Grand  Trunk  R.  Co., 
227  Fed.  127;  Norfolk  Southern  R. 
Co.  v.  Chapman.  222  Fed.  802.  138 
CCA  360;  Chicago,  etc.,  R.  Co.  v. 
Williams,  200  Fed.  207,  118  CCA  198; 
Klrkendall  v.  Union  Pac.  R.  Co.,  200 
Fed.  197.  118  CCA  383. 

Ark. — Little  Rock,  etc.  R.  Co.  v. 
Miles,  40  Ark.  208. 

Del.— Flinn  V.  Philadelphia,  etc.,  R. 
Co.,  e  Del.  469. 

JD.  C— -Blatcher  v.  Philadelphia, 
etc.,  R.  Co..  81  App.  38S,  16  LRANS 
991 

lil.— Illinois  Cent.  R.  Co.  V.  An- 
derson. 184  HI.  294,  56  NE  831;  Penn- 
sylvania Co.  v.  Oresco,  102  HI.  A. 
252;  Pennsylvania  Co.  v.  Oreso.  79 
Hi.  A.  127. 

Ind. — Pittsburgh,  etc.,  R.  Co.  v. 
Brown.  178  Ind.  11,  97  NB  145,  98 
NE  626;  LouisyiUe.  etc..  K.  Co.  v. 
Faylor,  126  Ind.  126.  25  NB  869:  Ohio, 
etc..  R.  Co.  V.  NickleSB,  71  Ind.  271; 
Ohio,  etc.,  R.  Co.  v.  Selby,  47  Ind. 
471.  17  AmR  719;  Indianapolis,  etc., 
R.  Co.  V.  Beaver,  41  Ind.  493;  I^e 
Shore,  etc.,  R.  Co.  v.  Teeters,  (AO 
74  NE  1014  raff  166  Ind.  386,  77  NE 
699.  5  LRANS  426]. 

Kan. — Leslie  v.  Atchison,  etc..  R. 
Co..  82  Kan.  162,  107  P  766,  27  LRANS 
646.  In  this  state  a  llmltaUon  of 
liability  of  a  receiver  of  a  railroad 
to  one  riding  on  a  stock  pass  Is  void 
by  statute  unless  the  limitation  has 
the  sanction  of  the  board  of  rail- 
road commissioners.  Chicago,  etc., 
R.  Co.  v.  Posten.  59  Kan.  449,  53  P 
465  (Gen.  St.  [1897]  c  69  {  17). 

Me. — Buckley  v.  Bangor,  etc..  R. 
Co.,  113  Me.  164,  93  A  66,  LRA1916A 
617  and  note. 

Mich. — Weaver  v.  Ann  Arbor  R. 
Co..  139  Mich.  690,  102  NW  1037,  6 
AnnCas  764  and  note. 

Mo. — Bolton  v.  Missouri  Pac.  R. 
Co..  172  Mo.  92.  72  SW  530;  Jones  v. 
St.  Louis  Southwestern  R.  Co.,  126 
Mo.  666,  28  SW  883.  46  AmSR  614.  26 
LUA  718;  Carroll  v.  Missouri  Pac.  R. 
Co..  88  Mo.  239,  57  AmR  382  and  note; 
Tfbby  V.  Missouri  Pac.  R.  Co..  82  Mo. 
292;  Graham  v.  Pacific  R.  Co.,  66  Mo. 
E36. 

Oh. — Knowlton  v.  Erie  R.  Co..  19 
Oh,  St.  260,  2  AmR  395;  Cleveland, 
etc..  R.  Co.  V.  Curran.  19  Oh.  St.  1, 
2  AmR  362. 

Pa. — KowQln  v.  Pennsylvania  R. 
Co.,  208  Pa.  623,  67  A  1125;  Penn- 
sylvania R.  Co.  V.  Henderson,  61  Pa. 
316. 

Tex. — Missouri  Pac.  R.  Co.  v.  Ivy, 
71  Tex.  409,  9  SW  346.  10  AmSR 
758.  1  LRA  800  and  note;  Gulf,  etc^ 
R.  Co.  V.  Winn,  (Civ.  A.)  178  SW 
697;  Texas,  etc..  R.  Co.  v.  Avery,  19 
Tex.  Civ.  A.  235,  46  SW  897. 

"Utah. — Saunders  v.  Southern  Pac. 
Co.,  13  Utah  275,  44  P  932. 

vt. — Sprlgg  V.  Rutland  R.  Co.,  77 
Vt.  347.  60  A  143. 

Va. — Virginia,  etc.,  R.  Co.  v.  Sayers, 
25  Gratt.  (67  Va.)  328. 

W.  Va. — Maslln  v.  Baltimore,  etc., 
R.  Co,,  14  W.  Va,  180.  35  AmR  748, 

Wig. — Feldschneider  v.  Chicago^ 
etc..  R.  Co.,  122  Wis.  423,  99  NW 
1034. 

[a]  Keasoss  for  role. — "The  ques- 
tion of  what  is  gratuitous  carriage 
has  been  discussed  In  a  large  num- 
ber of  cases  known  as  'drovers'  pass' 
cases.  And  It  has  been  universally 
held  that  when  a  shipper  of  cattle 
or  other  live  stock,  or  hla  caretaker. 


is  transported  in  accordance  with 
the  contract  of  shipment,  or  by  ar- 
rangement with  the  company,  over 
the  lines  of  a  railroad  company 
for  the  purpose  of  feeding,  water- 
ing, or  otherwise  caring  for  the 
cattle  which  he  accompanies,  either 
upon  what  Is  nominally  called 
a  fred  pass,  or  upon  contr.ict 
express  or  implied  that  no  com- 
pensation ts  to  be  paid  for  his  car- 
riage in  addition  to  what  Is  paid  for 
the  transportation  of  the  cattle,  he 
is  not  traveling  gratuitouslv.  but  Is 
a  passenger  for  nire,  and  that  any 
contract  oy  the  shipper  or  by  the 
caretaker,  exempting  the  railroad 
company  from  liability  for  the  con- 
sequences of  Its  negligence  to  him  as 
such  a  passenger  Ts  void,  as  under 
the  general  rule.  The  agreement  for 
his  carriage  Is  a  part  of  the  agree- 
ment for  the  transportation  of  live 
stock.  It  is  virtually  all  one  con- 
tract. While  the  compensation  paid 
is  professedly  for  the  transportation 
of  the  stock,  it  involves  the  condi- 
tion that  the  shipper  or  a  caretaker 
is  to  be  allowed  to  ride  along  for 
the  purpose  of  caring  for  it.  And 
the  consideration  for  the  carriage  of 
the  shipper,  or  caretaker,  is  included 
in  the  charge  made  for  transporting  - 
the  stock.  The  transportation  is  not 
a  matter  of  charity  or  gratuity,  but 
one  for  a  valuable  consideration." 
Buckley  v.  Bangor,  etc.,  R.  Co..  118 
Me.  164,  169,  93  A  65,  LRA1916A 
617. 

[b]  Dxorer  as  tmgloj—  of  eav- 
rier. — Where  a  contract  ts  made  by 
the  shipper  of  stock  with  the  car- 
rier, providing  for  a  hand  to  accom- 
pany the  stock  and  containing  a 
stipulation  that  the  hand  so  em- 
ployed shall  be  the  employee  of  the 
carrier,  assuming  all  the  risks  of  an 
employee,  the  recital  In  the  contract 
does  not  alter  the  real  relations  of 
the  parties  involved,  and  as  a  car- 
rier's liability  cannot  be  limited  by 
cpntract  so  as  to  excuse  the  negli- 
gence of  the  carrier  or  its  servants, 
so  it  cannot  be  done  on  false  or 
counterfeited  relations.  Missouri 
Pac.  R.  Co.  V.  Ivy,  71  Tex.  409.  10 
AmSR  768. 

50.  Wlllcox  V.  Erie  R.  Co.,  191 
App.  Dlv.  94.  147  NYS  360. 

[a]  muUr  iBterstate  OonrnMO* 
Act  \n  U.  S.  St.  at  L.  379  c  104  i%  1. 
6,  20),  as  amended  by  the  act  of 
June  29,  1906  (34  U.  3.  St.  at  L.  684). 
and  the  act  of  June  18,  1910  (36  U. 
S.  St.  at  L.  539),  one  riding  on  a 
drover's  pass  may  recover  for  In- 
juries caused  by  the  carrier's  negli- 
gence, although  he  was  required  to 
sign  a  release  in  accordance  with  the 
schedule  filed  by  the  carrier  with 
the  Interstate  commerce  commission. 
Willcox  v.  Erie  R.  Co.,  162  App.  Dlv. 
94,  147  NYS  360. 

Bl.  Chicago,  etc.,  R.  Co.  v,  Lee, 
92  Fed.  318.  34  OCA  366;  Illinois 
Cent.  R.  Co.  v.  Anderson.  184  111. 
294.  66  NE  331  [afC  81  111.  A.  137]; 
Illinois  Cent.  R.  Co.  v.  Beehe.  174 
111.  13.  60  NE  1019.  66  AmSR  258.  43 
LRA  210  [aff  69  111.  A.  863]. 

[a]  A  minor  rldlnf  on  a  eontrmet 
made  hr  his  father,  by  which  the 

ferson  traveling  thereon  was  given 
ree  transportation  for  a  portion  .of 
the  distance,  and  which  provided  that 
he  should  assume  all  risk  of  personal 
injury,  except  from  gross  negllgenc* 
of  the  carrier,  is  not  bound  oy  suoh 
provision.  Chicago,  etc.,  R.  Co.  v. 
Lee.  92  Fed.  318,  34  CCA  366. 


For  Xatat  obmi,  dSTsl^nmaits  and  dutngM  in  the  law  see  cumulative  Annotations,  nme  titl«.  pace  aa^  nou  nunaber. 
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passenger  the  risk  of  transportation,  not  incident 
to  his  taking  care  of  his  stock."  Such  a  stipnUtr 
tion  in  a  pass  on  whieh'  a  drover  is  riding  do«  not 
limit  the  damages  recoverable,  in  an  action  brot^fat 
for  the  benefit  of  his  wife  and  ehildren,  for  his 
death 

[$  1161]  6.  Express  Messengers."  In  the  ab- 
sence of  a  statutory  provision  to  the  contrary,  a 
contract  between  an  express  company  and  a  railroad 
company,  by  whieh  the  former  assumes  all  risk  of 
injury  to  its  employees  imd  agrees  to  hold  the 
latter  harmless  from  all  loss  arisii^  therefrom,  and 
a  contract  between  the  exprms  company  and  a  mes- 
senger, whereby  the  latter  assents  to  the  foregoing 
contract  or  assumes  all  risk  of  injury  from  the 
n^ligeuce  of  the  railroad  company,  arc  valid,  and 


preclude  the  messenger  from  recovering  for  injuries 
caused  by  the  negligence  of  the  employees  of  the 
railroad  company,"  and  in  some  jnr^ictions  sack 
a  release  is  authorised  by  statute;'"  but  the  rail- 
road company  is  not  entitled  to  the  benefit  of  a 
contract,  of  which  it  had  no  knowledge,  between 
an  express  company  and  its  messenger,  by  whidi 
the  latter  assumes  all  risk  of  injury  while  in  the 
discharge  of  his  duties.*'  To  exempt  a  carrier  from 
liability  or  to  limit  its  liability  for  injury  to  an 
express  messenger,  the  contract  for  release  must 
expressly  and  plainly  so  provide;"^  such  a  contract 
should  be  strictly  construed,  and  a  waiver  by  the 
employee  of  his  rights  should  not  be  extraded  by 
implication  or  surmise.^  Under  some  constitutions 
and  statutes  such  contracts  are  invalid.^ 


63.  Fitchburg  R.  Co.  v,  Nichols. 
85  Fed.  915,  29  CCA  BOO;  Bolton  v. 
Missouri  Pac.  R.  Co.,  172  Mo.  92.  72 
SW  580;  Missouri  Pac.  R.  Co.  v.  Tlet- 
ken.  49  Nebr.  130,  68  NW  336.  B9 
AmSR  526. 

[a]  ninBtnttons. — (l)  Provisions 
In  a  contract  for  transportation  of 
Btoclc  by  rail  that  when  tha  person 
accompanying  it  shall  leave  the 
caboose  and  pass  over  alon?  the  cars 
or  track  he  shall  do  so  at  his  own 
sole  risk,  and  that  the  carrier  will 
not  be  required  to  stop  or  start  Its 
trains  at  or  from  depots  or  plat- 
forms, do  not  extend  the  exemptions 
beyond  the  ordinary  hazards  peculiar 
to  the  running  of  stock  and  freight 
trains  and  to  freight  yards,  and  con- 
sequently do  not  Include  damage  by  a 
water  spout  which  Is  negligently  per- 
mitted to  project  too  near  the  mov- 
ing cars.  Pltchburg  R.  Co.  v.  Nich- 
ols, 85  Fed.  946.  29  CCA  500.  (2) 
A  clause  in  a  contract  of  shipment  of 
live  stock  permitting  plalntifT  to  ac- 
company tne  stock,  out  requiring 
him  to  ride  In  the  caboose  while  the 
train  was  In  motion,  and  providing 
that  whenever  he  should  leave  the 
same  or  pass  over  or  along  the  cars 
or  track  ne  should  assume  the  risk, 
was  no  defense  to  an  action  for  In- 
juries to  plaintiff  received  while  In 
the  car,  caring  for  stock,  while  It 
was  standing  still  on  the  track, 
owing  to  other  cars  being  bumped 
Into  It  with  great  force,  there  being 
a  further  provision  fn  the  contract 
devolving  the  duty  of  "feeding, 
watering  bedding,  and  otherwise  car- 
ing for  the  live  stock"  on  plaintiff: 
and  the  clause  in  the  contract  would 
not  be  any  defense  even  If  plaintiff 
had  no  right  to  be  In  the  car  with 
the  stock,  it  appearing  that  the  con- 
ductor knew  that  he  was  there,  and 
that  just  prior  to  the  accident  other 
cars  had  been  bumped  Into  the  car 
with  such  force  as  to  knock  down 
some  of  the  stock,  and  that  plaintiff 
was  caring  for  It,  It  being  the 
conductor's  duty,  under  such  circum- 
stances, either  to  prevent  further 
recklessness  on  the  part  of  defend- 
ant's employees  or  to  warn  plaintiff 
to  get  out  of  th«  car.  Bolton  v. 
Missouri  Pac.  B.  Co.,  172  Mo.  92,  «9, 
72  SW  630. 

53.  Chicago,  etc.,  R,  Co.  v.  Martin, 
59  Kan.  437,  53  P  461  [aff  178  U.  S. 
245,  20  set  854,  44  L..  ed.  1065]. 

64-  Express  msKsenirers  as  pas- 
mmnfru  see  supra  9  1053. 

B6.  U.  S.— Baltimore,  etc..  R.  Co. 
T.  Volgt,  176  U.  S.  498.  20  SCt  385, 
44  L.  ed.  BGO  [rev  79  Fed.  5611;  Kelly 
V.  Malott,  135  Fed.  74.  67  CCA  548; 
l^ng  V.  Lehigh  Valley  R,  Co.,  130 
Fed.  870,  65  CCA  354. 

Del. — Perry  v.  Philadelphia,  etc., 
R.  Co.,  24  Del.  399,  77  A  725. 

r>.  C. — Baltimore,  etc.,  R.  Co.  v. 
Duke.  38  App.  164.  AnnCasl913C  832. 

111. — Blank  v.  Illinois  Cent.  R.  Co., 
182  IIL  3S2.  S6  KB  332  [aft  80  111.  A. 
4753- 

I  n  d. — Loul  s  vl  I  le,  e  tc, .  R.  Co.  V. 
Reefer,  146  Ind.  21,  44  NE  796,  58 
AmSR  348,  38  LRA  93. 

Kan. — aewell  v.  Atchison,  etc..  R. 
Co.,  78  Kan.  1,  S,  91  P  1007  [dt  Cyc]. 


Mass. — Bates  v.  Old  Colony  R.  Co., 
147  Mass.  255.  17  NE  633. 

Mich. — Cottrell  v.  Michigan  United 
Tract.  Co.,  184  Mich.  221,  IBO  NW  857. 

Tenn, — McKay,  v.  Louisville,  etc., 
R.  Co.,  133  Tenn.  590,  182  SW  874. 

Vt. — Robinson  v.  St.  Johnsbury, 
etc.,  R.  Co.,  80  Vt.  129,  66  A  814. 
9  LRANS  1249.  12  AnnCas  1060. 

Wis. — Peterson  v.  Chicago,  etc.,  R. 
Co.,  119  Wis.  197.  96  NW  632,  100 
AmSR  879. 

[a]  niastr»tlona. — <l>  A  ^contract 
by  which  an  express  messenger,  as 
a  condition  of  his  employment,  as- 
sumes all  risk  of  personal  Injury 
while  riding  on  any  transportation 
line,  and  agrees  to  release  and  to 
indemnify  the  company  or  any  trans- 
portation company  with  which  It  may 
contract  from  any  claim  which 
may  be  made  on  account  of  any 
such  Injury,  must  be  construed  to 
apply  to  an  injury  resulting  from 
negligence  of  a  railroad  company  in 
whose  car  he  is  riding  In  the  course 
of  his  employment,  since,  not  being 
a  passenger  while  so  riding,  no  claim 
could  be  made  against  the  company 
except  on  the  ground  of  negligence. 
Long  V.  Lehigh  Valley  R.  Co..  130 
Fed.  870,  65  CCA  354.  (3)  Where  an 
express  messenger  by  contract  with 
the  express  company  assumed  all 
risks  of  accidents  and  Injuries  from 
the  negligence  of  the  railroad  com- 
pany, and  authorized  the  express 
company  so  to  contract  with  the 
railroad  company,  and  by  contract 
between  the  railroad  company  and 
the  express  company  the  express 
company  assumed  all  risks  and  dam- 
ages to  its- messengers,  the  contract 
between  the  railroad  company  and 
the  express  company  was  binding  on 
the  messenger.  Louisville,  etc.,  R. 
Co.  V.  Keefer,  146  Ind.  21,  44  NE 
796,  58  AmSR  348,  38  LRA  93.  (3) 
Where  an  express  messenger  was 
traveling  under  a  special  contract 
by  whicn,  in  consideration  that  de- 
fendant carrier  would  allow  him  to 
ride  in  the  baggage  cars,  he  assumed 
all  risks  of  accident  and  Injuries  re- 
sulting therefrom,  and  agreed  to  hold 
defendant  free  and  discharged  from 
all  claims  and  demands  growing  out 
of  any  injury  received  by  him  while 
so  riding,  it  was  held  that  the  limi- 
tation was  valid  and  exempted  the 
carrier  from  all  liability  for  Injury 
to  plaintiff  to  which  his  presence  in 
the  baggage  car  directly  contributed, 
including  injuries  resulting  from  neg- 
ligence of  servants.  Bates  v.  Old 
Colony  R.  Co.,  147  Mass.  255,  266.  17 
NE  633  (where  the  court  said:  "The 

auestlon  of  the  right  of  carriers  to 
mil  their  liability  for  negligence  In 
the  discharge  of  their  duty  as  car- 
riers by  contracts  with  their  cus- 
tomers or  passengers  in  regard  to 
such  duties,  does  not  arise  under  this 
contract  as  construed  in  this  case.  It 
was  not  a  contract  for  carriage  over 
the  road,  but  for  the  use  of  a  par- 
ttcolar  car.  The  consideration  of  the 
plaintiffs  agreement  was  not  the 
performance  of  anything  by  the  de- 
fendant which  It  was  unaer  any  obll- 
oatlon  to  do,  or  which  the  plaintiff 
had  any  rlfht  to  have  done.    It  was 


a  privilege  granted  to  the  plaintiff. 
The  plaintiff  was  not  compelled  to 
enter  Into  the  contract  In  order  to 
obtain  the  rights  of  a  passenger. 
Having  these  rights,  he  sought  some- 
thing more.  Tne  contract  ny  which 
he  obtained  what  he  sought  did  not 
impair  his  rights  as  a  passenger,  and 
he  was  under  no  compulsion  To  enter 
into  it"). 

[b]  As  private  oerrlvr. — A  rail- 
road company  which  undertakes,  as 
a  matter  of  accommodation  or  by 
special  engagement,  to  carry  an  ex- 

Sress  messenger  whom  It  is  not 
ound  to  carry  becomes  a  private 
carrier  and  may  protect  Itself  by 
contract  from  the  result  of  Its  negli- 
gence. Louisville,  etc.,  R.  Co.  v, 
Keefer,  146  Ind.  21,  44  NE  79G,  58 
AmSR  348.  38  LRA  93. 
60.  See  Statutory  provisions, 
[a]  XassaeliTuivtts  statute. — Ma^^s. 
Act  (1894)  c  496  S  2  authorizes  the 
release  by  express  messengers  of  all 
right  to  damages  for  personal  inju- 
ries received  by  them  while  riding 
on  season  tickets  provided  for  In  the 
act.  Doyle  v.  FItchburg  R.  Co.,  162 
Mass.  66,  44  AmSR  335. 

67.  I^ulsvllle,  etc,  R.  Co.  v. 
Keefer,  146  Ind.  21,  44  NE  796,  58 
AmSR  348,  38  LRA  93. 

58.  Cottrell  V.  Michigan  United 
Tract.  Co.,  184  Mich.  221,  150  NW 
857. 

[a]  nittetratloii  Where  an  ex- 
press company's  employee,  while 
holding  the  office  of  driver  at  eighty- 
five  dollars  per  month,  but  at  the  time 
acting  as  train  guard  for  an  extra 
compensation,  was  Injured  by  the 
negligence  of  a  railroad  company 
transporting  him,  it  Is  no  defense, 
in  an  action  by  him  against  the  rail- 
road company,  that  by  his  original 
contract  of  employment  with  the  ex- 
press company  as  a  helper  at  fifteen 
dollars  per  month  he  agreed  to  in- 
demnify that  company  from  liabil- 
ity for  such  injury  or  negligence,  and 
by  a  contract  between  the  two  com- 

ganles  the  express  company  Indemnl- 
ed  the  railroad  company  against 
loss  for  any  such  Injury  to  any  em- 
ployee of  the  express  company,  as, 
when  such  employee  was  advanced  to 
the  new  position  of  driver,  the  old 
contract  was  terminated.  Baltimore, 
etc.,  R.  Co.  V.  Duke,  38  App.  (D.  C) 
164,  AnnCasl913C  832. 

69.  Baltimore,  etc.,  R.  Co.  v. 
Duke,  38  App.  (D.  C.)  164,  AnnCas 
1913C  832. 

60.  Weir  v.  Rountree,  173  Fed. 
776,  97  CCA  600,  19  AnnCas  1024  [app 
dism  216  U.  S.  607,  30  SCt  418,  64  L. 
ed.  635];  O'Brien  v.  Chicago,  etc.,  R. 
Co.,  132  Fed.  693,  67  CCA  421  Vrev 
116  Fed.  6021  (construing  Iowa  Code 
S  2071);  Davis  v.  Chesapeake,  etc.,  R. 
Co.,  122  Ky.  528,  92  SW  339.  29  KyL 
53,  121  AmSR  481,  6  LRANS  468,  12 
AnnCas  723  and  note;  MlBsourl,  etc., 
R.  Co.  V.  West.  38  Okl.  581,  184  P 
666;  Shannon  v.  Chesapeake,  etc.,  R. 
Co..  104  Va.  64S.  62  SE  376  (under 
Code  [1904]  9  1294  o  26). 

[a]  Zn  WmnMMM,  under  the  provi- 
sions of  Gen.  St.  (1901)  H  5SS7,  5858, 
making  railroad  companies  liable  for 
all  damaves  to  imwins  or  property 
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Knowledge  and  assent.  It  has  been  held  that  in 
order  that  such  a  contract  between  the  railroad 
company  and  the  express  company  may  be  binding 
on  the  messenger  it  must  be  made  with  his  knowl- 
edge and  assent;"  but  on  the  other  hand,  it  has 
been  held  that  a  messenger  is  bound  to  know  that 
his  rights  rest  on  the  private  contract  between  the 
two  companies  and  that  he  is  bound  thereby,  and 
therefore  is  chargeable  with  knowledge  of  limita- 
tions therein  of  the  carrier's  liability  for  injuries."^ 

A  pass  issued  to  an  express  messenger  for  a  con- 
sideration moving  from  the  express  company  is  not 
a  gratuity,  and  the  railroad  company  is  not  ex- 
empt from  liability  to  him  by  a  provision  in  the 
pass  to  the  effect  that  the  person  using  it  assumes 
all  risks  of  accident  and  injury.^  But  a  pass  given 
an  express  messcTif;er  for  use  of  his  family  is  a 
"free  pass,"  within  the  Hepburn  Act,  so  that  a 
clause  tiiereof,  whereby  the  passenger  assumes  all 
risks,  is  binding  on  the  person  using  it.*" 

1162]    f.  Uail  Agents.    As  to  mail  agents 


transported  on  trains,  it  has  been  held  that  a  stipu- 
lation relieving  the  railroad  company  from  liabiUty 
for  injury  to  them  is  not  valid." 

1163]  6.  TransiHirtation  over  Connecting 
Lines.  A  contract  for  transportation  over  connect- 
ing lines,  in  which  there  is  a  valid  limitation  of  lia- 
bility, inures  to  the  benefit  of  the  carriers  trans- 
porting the  passenger  under  such  contract.**  But 
even  where  the  initial  carrier  has  contracted  for 
exemption  from  liability  for  the  negligence  of  a 
connecting  carrier,  it  is  liable  for  injuries  caused 
by  its  negligence  in  regard  to'  a  car  which  it  has 
furnished  to  run  over  connectix^  lines,  whether  the 
injuries  occur  on  its  own  line  or  on  the  line  of  a 
connecting  carrier."'^ 

[$  1164]  6.  Wliat  Law  CtoTems.""  As  a  general 
rule,  unless  the  parties  at  the  time  of  making  the 
contract  have  some  other  law  in  view,"  the  validity 
and  the  interpretation  of  a  contract  limiting  the 
carrier's  liability  depend  on  the  law  of  the  place 
where  it  is  made;™  and  in  the  absence  of  a  federal 


caused  by  their  neg^Usence,  and  for 
injuries  to  the  employeefi  throush 
their  negllpence  or  that  of  other  em- 
ployeea,  which,  as  construed  by  the 
supreme  court  of  the  state,  render 
void  any  contract  llmitins  such  Ua- 
bllUy,  a  contract  between  an  exprftss 
company  and  a  railroad  company 
that  the  former  shall  Indemnify  and 
save  the  latter  harmless  against  any 
liability  on  account  of  the  Injury  or 
death  of  any  employee  of  the  ex- 
press company  while  In  the  cars  or 
about  the  platforms  of  the  railroad 
company,  whether  resultlner  from  Us 
negligence  or  otherwise,  and  a  sec- 
ona  contract  between  the  express 
company  and  an  employee  by  which 
the  employee  assumes  all  risks  of 
accidents  or  Injuries  while  riding  on 
the  cars  of  any  railroad,  and  ex- 
pressly ratifies  tne  contract  between 
the  express  company  and  the  rail- 
road company,  and  agrees  to  save  the 
express  company  harmless  from  any 
liability  thereon,  wherever  such  con- 
tracts were  made,  are  not  available 
as  a  defense  to  an  action  against  the 
railroad  company  by  the  widow  of 
the  employee  to  recover  damages  for 
his  death  occurring  In  Kansas 
through  the  alleged  negligence  of  the 
railroad  company.  Weir  v,  Rountree, 
173  Fed.  77S,  97  CCA  EOO,  19  AnnCas 
1024  Japp  dism  S16  U.  S.  607,  30  SCt 
118.  £4  U  ed.  836]. 

Sbl    la  ZuitnekT,  under  Const.  S 
and  Va.   Code   (1887)   I  1296. 

{irohibitlng  carriers  from  contract- 
ng  away  their  oommon-law  lia- 
bility, a  Virginia  contract,  whereby 
an  express  messenger  at  the  time  of 
his  employment  released  all  claims 
against  the  express  company  or 
against  the  carrier  for  injuries  he 
might  receive,  whether  through 
negligence  or  otherwise,  was  void,  so 
as  not  to  affect  his  right  to  recover 
for  injuries  received  in  Kentucky, 
navis  V.  Chesapeake,  etc..  R.  Co.,  122 
Ky.  628,  92  SW  339.  29  KyL.  53.  121 
AmSR  481.  6  LRANS  458,  12  AnnCas 
723. 

61.  Kelly  v.  Malott.  135  Fed.  74, 
67  CCA  548;  Chamberlain  v.  Plerson, 
87  Fed.  4Z0,  31  CCA  157:  Brewer  v. 
New  York,  etc.,  K.  Co..  124  N.  T.  59, 
26  NE  324.  21  AmSR  647,  11  I..RA  483; 
Kenney  v.  New  York  Cent.,  etc.,  R. 
Co..  64  Hun  143,  7  NTS  265  [aff  126 
N.  T.  422,  26  NK  626]. 

[a]  TamporazT  snlMtltttte, — One 
temporarily  In  the  place  of  an  ex- 
press messenger  stands  in  the  same 
position  as  fhe  messenger  himself 
as  regards  contracts  limiting  the  car- 
rier's liability,  or  In  the  absence  of 
such  contract  Is  entitled  to  the  same 

Srotectlon.    Blair  v.  Brie  R.  Co.,  66 
'.  T.  313,  23  AmR  56. 
es.    Blank  V.  Illinois  Cent.  R.  Co., 
80  111.  A.  475  [aff  182  111.  382,  B6  NE 
332];  Pittsburgh,  etc,  R.  Co.  v.  Ma- 


honey.  148  Ind.  196.  46  N^  917,  47 
NB  464,  62  AmSR  503.  40  L.RA  701; 
McKay  v.  Louisville,  etc.,  R.  Co.,  133 
Tenn.  600,  182  SW  874. 

[a]  BtQe  applied,— A  person  who 
enters  into  the  employ  of^ an  express 
company  to  take  charge  of  the  pack- 
ages which  it  transports  in  cars,  and 
In  which  he  rides  over  the  lines  of 
a  railroad  company  under  a  special 
contract  waiving  the  right  to  dam- 
ages for  personal  injuries  on  account 
of  the  negligence  of  the  railroad  com- 
pany, is  chargeable  with  notice  that 
the  express  oompanr  and  himself,  as 
Us  representative,  have  the  right  to 
occupy  such  cars  only  by  special  li- 
cense, which  he  cannot  do  and  at  the 
same  time  hold  the  railroad  company 
for  any  Injuries  he  may  sustain. 
Blank  V.  Illinois  Cent.  R.  Co.,  80  III. 
A.  476  [aff  182  111.  332.  56  NE!  332]. 

[b]  Aooeptanoe  of  teomui.^ — Where 
a  person  is  employed  by  an  express 
company  to  take  charge  of  Its  prop- 
erty In  transit  over  the  lines  of  a 
rallrDad,  under  a  contract  which 
waives  the  right  of  recourse  for 
damages  on  account  of  the  negli- 
gence of  the  railroad  company  or  its 
employees,  be  accepts  the  terms  of 
the  contract  by  taking  such  employ- 
ment. Blank  v.  Illinois  Cent.  R.  Co., 
80  III.  A.  476  [atr  182  111.  332,  66  NE 
332]. 

63.  Baltimore,  etc.,  R.  Co.  v.  Duke. 
38  App.  (D.  C.)  164,  AnnCa8l»13C 
832.    Se«  generallysapra  t  1157. 

64.  Morris  v.  west  Jersey,  etc., 
R.  Co.,  87  N.  J.  U  679,  94  A  E98. 

65.  Illinois  Cent.  R.  Co.  v.  Crudup, 
63  Miss.  291;  Seybolt  v.  New  York, 
etc.,  B.  Co.,  96  N.  T.  662,  47  AmR  76 
'and  note. 

[a]  BaMon  for  nil*<— Sections 
3997-4006,  both  Inclusive,  of  c  10 
of  tit  46  of  the  Revised  Statutes  of 
the  United  States  impose  on  every 
railroad  company  carrying  the  mall 
the  duty  of  carrying  the  agent,  and 
the  liabilities  arising  from  this  duty 
cannot  be  limited  by  contract;  and 
even  If  there  had  been  an  express 
contract  between  the  government 
and  defendant  railroad  providing  for 
the  exemption  in  question,  it  must 
have  been  void  in  respect  to  such  a 

frovlslon.  for  want  of  authority  In 
he  officer  representing  the  govern- 
ment to  make  It,  Seybolt  v.  New 
York,  etc.,  R.  Co.,  95  N.  Y.  562.  47 
AmR  75. 

Mall  agents  riding-  on  a  train  as 
paassnyars  see  supra  §  1053. 

66.  Kerrigan  v.  Southern  Pac.  R. 
Co..  81  Cal.  248,  22  P  677:  Russell  v. 
Pittsburgh,  etc.,  R.  Co.,  167  Ind.  806, 
61  NB  678.  ^7  AmSR  214,  65  LRA 
253;  Hall  v.  North  Eastern  R.  Co..  L. 
R.  10  Q.  B.  437;  BIcknell  v.  Grand 
Trunk  R.  Co.,  26  Ont.  A.  431. 

Iiiabllity  of  oouneotlng  caxriara 
ffenmnUlrsee  infra  ||  1269-1262,  1312. 


67.  Missouri,  etc.,  R.  Co.  v.  Fos' 
ter,  9.7  Tex.  618.  80  SW  1197  [rev 
(Civ,  A.)  78  SW  1134];  Missouri,  etc., 
R.  Co.  V.  Harrison,  97  Tex.  611.  80 
SW  1139  [rev  (Civ.  A.)  77  SW  1036]. 

[a]  Bale  appUsd, — Where  an  In- 
itial carrier  contracted  for  throu^ 
transportation  over  the  lines  of  con- 
necting carriers  in  a  car  furnished 
by  such  initial  carrier,  it  was  liable 
for  injuries  to  passengers  occasioned 
by  Its  having  furnished  a  car  which 
was  not  capable  of  being  made  com- 
fortably warm,  without  regard  to 
whether  the  injuries  occurred  on  Its 
own  line  or  on  the  line  of  a  connect- 
ing carrier,  for  the  negligence  of 
which  the  transportation  contract 
exempted  such  Initial  carrier.  Mis- 
souri, etc..  R.  Co.  V.  Harrison,  97 
Tex.  611,  80  SW  1139  [rev  (Civ.  A.) 
77  SW  1036]. 

68.  See  also  Conflict  of  Laws. 

69.  Wiley  V.  Grand  Trunk  R.  Co., 
227  Fed.  127. 

70.  U.  S.— -Shelton  v.  Canadian 
Northern  R.  Co.,  189  Fed.  163;  Mexi- 
can Nat.  R.  Co.  V.  Jackson.  118  Fe>d. 
549,  65  CCA  816  [certiorari  den  189 
U.  S.  612  mem,  23  SCt  861  mem,  47 
L.  ed.  924  mem]. 

Cal. — Justis  V.  Atchison,  etc.,  R. 
Co..  12  Cal.  A.  639,  108  P  828. 

111.— Illinois  Cent.  R.  Co.  v.  Beebe. 
174  III.  13,  60  NE  1019,  66  AmSR  261 
43  LRA  210. 

La. — ^Arayo  V.  Curral,  1  La.  628,  20 
AmD  28«. 

Mass. — O'Regan  v.  Cunard  SB.  Co.. 
160  Mass.  S6«,  86  NE  1O70,  89  AmSR 
484. 

N.  Y. — Fish  V.  Delaware,  etc.,  R. 
Co..  211  N.  Y.  374.  106  NE!  661  [rev 
168  App.  Dtv.  82.  148  NYS  866  (aS 
79  Misc.  686,  141  NYS  246)]:  Dyke 
V.  Brie  R.  Co.,  46  N.  Y.  113,  6  AmR 
43;  Wlllcox  V.  Brie  R.  Co.,  162  App. 
Dlv.  94,  147  NYS  360. 

Oh. — ^Pittsburgh,  etc.,  R,  Co.  v. 
Bishop,  7  Oh.  CIr.  Deo.  73,  IS  Oh. 
Clr.  Ct.  380. 

Pa. — Camden,  etc..  R.  Co,  v. 
Bausch,  4^Pa.  Cas.  61S,  7  A  731. 

S.  D. — Meuer  v.  Chicago,  etc.,  R, 
Co.,  5  S.  D.  568,  69  NW  946,  48  Am 
SR  898,  25  LRA  Bl. 

Tex. — Mexican  Nat.  R.  Co.  v.  Ware, 
(Civ.  A.)  60  SW  343. 

Wis. — Davis  v.  Chicago,  etc.,  R. 
Co.,  93  Wis.  470.  67  NW  16,  1182,  67 
AmSR  936,  33  LKA  664. 

[a)  "The  welgbt  of  aathorlty,  in- 
cluding the  United  States  Supreme 
Court  and  the  Circuit  Court  of  Ap- 
peals for  the  Second  Circuit,  Is  that 
the  Invalidity  of  a  release  like  this 
is  to  be  determined  by  the  law  of 
the  jurisdiction  wt^ere  the  carriage 
was  commenced — locus  celebrationis 
— whether  the  basis  of  the  carrier's 
liability  be  regarded  as  contractual 
or  tortious."  Wiley  v.  Grand  Trunk 
R.  Co.,  227  Fed.  127,  180. 


For  later  ouei,  aaralopBUBUl  and  oliaafW  In  the  law  aee  oumulatlve  Annotations,  same  title,  pavea^d  note  number. 
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law  on  the  subject,"  this  rule  applies  where  the 
contract  is  for  interstate  transportation."  Thns^ 
although  a  contract  exempting  the  carrier  from  lia- 
bility is  invalid  where  it  is  sought  to  be  enforced^ 
if  it  is  valid  where  made  it  will  be  enforced  on  prin- 
ciples of  comity/^  and  if  it  is  inviUid  where  made 
it  will  be  recognized  as  invalid  in  any  other  state, 
although  by  the  law  of  such  state  the  contract  would 
have  been  valid/*  But  on  the  other  hand,  it  has 
been  said  that  so  far  as  such  contract,  although 
valid  where  made,  is  to  be  performed  in  a  state 
where  the  limitation  is  invalid,  such  limitation  will 
not  be  recognized.''^  According  to  some  decisions, 
however,  where  the  question  arises  in  an  action  of 
tort,  the  law  of  the  place  where  the  accident  haj^- 
pened  governs     and  a  contract  exempting  a  car- 


rier from  liability  ^r  negligenee^  valid  at  the  place 
of  its  execution  and  ddivery,  will  noj;  avail  as  a 
defense  when  the  injury  occurs  in  a  state  by  whose 
laws  such  contracts  are  declared  to  be  void  as 
against  public  policy."  But  in  an  action  in  a  fed- 
eral court  the  validity  of  such  a  contract  is  not  to 
be  determined  by  the  laws  of  the  state  where  the 
accident  occurred,  but  by  the  decisions  of  the  United 
States  courts  and  by  the  general  law.'^  It  has  also 
been  held  that  such  a  contract,  so  far  as  the  ele> 
ment  of  contract  controls,  must  be  construed  by 
the  laws  of  the  place  where  it  is  principally  to  be 
performed,  by  whose  laws  it  will  be  valid,  rather 
than  by  the  laws  of  another  place  where  it  would 
be  invalid." 


Vm.    EJEOnON  OF  PASSEiraEBS  AND  INTKUDEBS" 


[$  1165]  A.  Disorderly  Conduct;  Obnoxious 
Persona — 1.  In  Qcneral.  Where  a  person  is  right- 
fully on  a  train  or  a  street  car  as  a  passenger,  the 
carrier  cannot  arbitrarily  expel  him  when  he  is  not 
at  fault."  But,  as  the  carrier  has  the  right  to  ex- 
elude  from  its  trains  or  cars  persons  who  by  their 
conduct  or  condition  cause  annoyance  or  offense 
to  other  passengers,  or  interfere  with  the  carrier's 


legitimate  business,  it  is  proper  to  eject  such  per- 
sons, although  otherwise  entitled  to  ride  as  pas- 
sengers;  such  right  of  ejection  may  be  exercised, 
particularly  where  there  is  a  statutory  provision 
to  that  effect,  with  reference  to  persons  who  have 
contagious  diseases,^  or  who  annoy  and  disturb 
other  passengers  by  the  use  of  vulgar,  indecent, 
or  profane  language,**  or  who  are  unruly,  boisterous. 


71.  Wiley  T.  Grand  Trunk  R.  Co., 
227  Fed.  127;  Davis  v.  Chicago,  etc, 
R.  Co.,  93  Wis.  470,  67  NW  16,  1182, 
57  AmSB  935,  33  LRA  654. 

72.  U.  S. — Wiley  v.  Grand  Trunk 
R.  Co.,  227  Fed.  127. 

Cal. — Justls  V.  Atchison,  etc.,  R. 
Co.,  12  Cai.  A.  639.  108  F  S28. 

111.— Illinois  Cent.  R.  CO.  v.  Beebe, 
174  111.  13,  50  KB  1018,  66  AmSR  8E3. 
43  LRA  210. 

N.  Y. — Flah  V.  Delaware,  etc.,  R, 
Co..  211  N.  y.  S74,  106  NB  6S1  [rev 
158  App.  Dfv.  92,  143  NTS  866  (aff  79 
Misc.  636,  141  NYS  246)]. 

S.  D. — Heaer  v.  Chlcaco.  etc,  R. 
Co..  5  S.  D.  668.  59  NW  946,  49  Am 
SR  898.  26  LRA  81. 

Wis. — Davis  v.  Chicago,  etc..  R. 
Co..  98  Wis.  470,  67  NW  16,  1182,  67 
AmSR  936,  33  LRA  654. 

"The  general  rule  that  the  nature, 
the  obligation,  and  the  Interpretation 
of  a  contract  are  to  be  governed  by 
the  law  of  the  place  where  it  Is 
made,  unless  the  parties  at  the  time 
of  maklnc  It  have  some  other  law 
In  view,  requires  a  contract  of  car- 
riage, made  in  one  country,  and  the 
performance  of  which  begins  there, 
to  be  governed  by  the  law  of  that 
country,  unless  the  parties,  when  en- 
tering into  the  contract,  clearly  man- 
ifest a  mutual  Intention  that  ft  shall 
be  governed  by  the  law  of  some  other 
country.  The  contract  In  such  cases 
is  single,  and  the  performance  Is  one 
continuous  act."  Wiley  v.  Grand 
Trunk  R.  Co.,  827  Fed.  127,  130. 

[a]  nemniptiim  as  to  •tanllarl'^ 
of  law. — Although  a  special  contract 
containing  an  exemption  from  liabil- 
ity, made  in  one  state  for  transpor- 
tation therein  to  a  point  In  another 
state,  Ig  to  be  Interpreted  according 
to  the  law  of  the  former  state,  in  the 
absence  of  evidence  as  to  what  the 
law  of  such  former  state  is  It  will 
be  presumed  to  be  the  same  as  that 
of  the  latter  state.  Meuer  v.  Chi- 
cago, etc.,  R.  Co.,  5  S.  D.  668,  68  NW 
945,  49  AmSR  89S,  25  LRA  81.  See 
also  Evidence  [16  Cyc  1084]. 

73.  O'Regan  v.  Cunard  SS.  Co.,  160 
Mass.  356,  3^  NB  1070,  39  AmSR  484; 
Fonseca  v.  Cunard  8S.  Co..  163  Mass. 
553.  27  NE  866.  26  AmSR  660,  12 
LRA  340. 

74.  Illinois  Cent.  R.  Co.  t.  Beebe, 
174  in.  13.  60  NE  1019,  86  AmSR  2E3, 
43  LRA  210. 

76.  Burnett  v,  Pennsylvania  R. 
Co.,  178  Pa.  46,  34  A  972. 

76.  Smith  V.  Atchison,  etc.,  R.  Co., 
194  Fed.  79,  114  CCA  157;  WIIloox  t. 
Erie  R.  Co..  162  App.  Dlv.  94,  147 
NTS  860. 


77.  Smith  V.  Atchison,  etc.,  R.  Co., 
194  Fed.  79,  114  CCA  167;  Weir  V. 
Rountree,  173  Fed.  776,  97  CCA  500, 
19  AnnCas  1204  and  note  [app  dlsm 
216  U.  S.  607,  30  SCt  418,  64  L.  ed. 
635] :  Lake  Shore,  etc.,  R.  Co.  v. 
Teeters,  166  Ind.  335,  77  NB  699,  6 
LRANS  426  [aff  (A.)  74  NE  1014]; 
Went!  V.  Chicago,  etc.,  R.  Co..  2S9 
Mo.  460,  168  SW  1166,  AnnCaslS16B 
317. 

[a]  Season  for  znl«^"Whlle  It  is 
the  rule  that  any  defense  which  is 
l>a«ed  upon  the  express  terms  of  a 
contract  is  governed  by  the  lex  loel 
contractus,  even  though  the  action 
be  ex  delicto,  yet  the  fact  that  the 
recognition  of  a  provision  for  an  ex- 
emption from  llaDllity  for  negligence 
would  contravene  the  diatlnctive 
policy  of  the  state  In  which  the  ac- 
tion arose  and  where  the  remedy  Is 
sought  furnishes  a  sufllclent  reason 
for  the  refusal  to  recognise  such 
provision.  2  Wharton,  Conflict  of 
Laws  (8d  ed.)  i  471c  This  State  is 
concerned  In  the  protection  of  the 
lives  and  limbs  of  all  persons  within 
Its  borders,  whether  Interstate  pas- 
sengers or  otherwise,  and,  as  re- 
spects responsibility  for  torts  com- 
mitted within  the  Jnrlsdictlon  of  its 
laws.  Its  courts  will,  where  neces- 
sary, assume  to  determine  the  com- 
mon law  for  themselves,  and  will  not 
permit  parties  to  contravene  the  do- 
mestic policy  of  the  State  by  in- 
vidious contracts  for  exemptions 
from  liability  for  negligence."  Lake 
Shore,  etc..  R.  Co.  v.  Teeters.  166 
Ind.  335.  342.  77  NE  699,  6  LRANS 
425  and  note. 

78.  Fowler  v.  Pennsylvania  R.  Co., 
229  Fed.  378,  143  CCA  493. 

79.  Atchison,  etc.,  R.  Co.  v.  Smith, 
38  Okl.  157.  132  P  4S4,  AnnCasl916C 
«20. 

fa]  Thoa  where  a  pass  issued  and 
Ivered  in  Kansas  to  a  railroad  em- 
ployee's wife  for  a  round  trip  from 
a  point  in  Kansas  to  a  point  in  Okla- 
homa contains  a  provision  releasing 
the  carrier  from  liability,  it  must  be 
construed  according  to  the  laws  of 
Oklahoma  where  such  provision  is 
valid,  rather  than  in  Kansas  where 
it  is  Invalid.  Atchison,  etc..  R.  Co. 
v.  Smith,  38  Okl.  167.  132  P  494,  Ann 
Casl915C  620. 

80.  Cross  referenoesi 

Ejection  from  palace  or  sleeping  cars 
see  infra  t  1639. 

Ejection  of  persons  other  than  pas- 
sengers from  railroad  station  see 
Railroads  [33  Cyc  822]. 

Homicide  in  resisting  conductor  in 
performance  of  duty  see  Homicide. 


Liability  for  false  imprisonment  see 

False  Imprisonment  [19  Cyc  328], 
Removal  of  trespassers  on  freight 

trains  see  Railroads  [33  Cyc  820]. 
Removal    of    trespassers    on  street 

cars  see  Street  Railroads  [36  Cyc 

I486]. 

Who  may  be  refused  transportation 
see  supra  S  1064. 

81.  Indianapolis  Tract,,  etc..  Co. 
V.  I,«ckman,  49  Ind.  A.  148,  96  NB 
970.  973;  Leek  v.  Northern  Pao.  H. 
Co..  66  Wash.  463,  118  P  845. 

"It  cannot  be  said  that  one  who 
has  paid  his  fare,  and  baa  thus  be- 
come a  passenver  and  entitled  to  be 
carried  to  destination,  and  who  has 
not  been  guilty  of  any  misconduct, 
can  have  his  contract  of  carriage 
arbitrarily  rescinded."  Indlanapofls 
Tract.,  etc.,  Co.  v.  Lockman,  supra. 

[a]  Bsmoval  of  mother  of  child 
aooldentaUr  UUed.; — ^Where.  whllo  a 
mother  was  traveling  as  a  passenger 
with  her  four  children,  one  of  them 
was  accUctntally  killed,  and  at  the 
next  station  the  conductor  removed 
the  body  of  the  child  from  the  train 
and  delivered  It  to  the  coroner,  and 
then  compelled  the  mother  and  her 
remaining  children  to  leave  the  train, 
according  to  orders  from  the  car- 
rier's superintendent,  while  the  car- 
rier was  entitled  to  remove  the  body 
of  the  child,  the  ejection  of  the 
mother  and  her  other  children  was 
without  justiflcation.  Leek  v.  North- 
ern Pac.  R.  Co.,  65  Wash.  463,  118  P 
346. 

Uablllty  for  wrongful  ejeoUoii  see 

Infra  S!  1199-1201. 

83.  Paddock  v.  Atchison,  etc.,  R. 
Co.,  37  Fed.  841.  4  LRA  231. 

Xafnsal  of  troanortatloa  to  per- 
sons having  eoati^oiis  fllsessss  see 
supra  J  1064. 

83.  TJ.  S. — Murphy  v.  Western, 
etc.,  R.  Co.,  23  Fed.  637. 

Ala. — Nashville,  etc.,  R.  Co.  v. 
Moore,  148  Ala.  63.  41  S  984. 

Del. — Pacelll  v.  People's  R.  Co.,  93 
A  660. 

111.— Chicago  City  R.  Co.  v.  Pelle- 
tler.  134  111.  120,  24  NB  770. 

Ind. — Louisville,  etc.,  R.  Co,  v. 
Wolfe,  128  Ind.  347,  27  NE  606.  26 
AmSR  436. 

Ky. — Louisville,  etc.,  R.  Co.  v.  Set- 
ser,  138  Ky,  476,  128  SW  341  (under 
St.  S  806  [Russell  St.  9  6350] ) ; 
Chesapeake,  etc..  R.  Co.  v.  Crank,  128 
Ky.  329.  108  SW  276,  32  KyL  1202. 
16  LRANS  197. 

Me. — Robinson  v,  Rockland,  etc..  R. 
Co..  87  Me.  387,  32  A  994,  29  LRA 
530. 

Miss.— Oallegly 
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or  offensive  to  the  peril  or  discomfort  of  other 
passengers,  or  interference  with  the  carrier's  busi- 
ness." This  role  applies,  although  the  passenger 
has  paid  his  fare;"  nor  is  the  conductor  required 
to  permit  the  passenger  to  continue  on  the  car  or 
train  on  the  promise  of  another  passenger  to  look 
after  him,^   The  same  right  of  control  or  ejection 


may  ho  exercised  with  reference  to  the  waiting  room 
or  ofBce  of  the  carrier." 

Anticipated  annoyance.  If  the  conduct  or  con- 
dition of  the  person  is  such  as  reasonably  to  war- 
rant the  anticipation  of  inconvenience  or  annoy- 
ance, he  may  be  ejected  before  any  improper"  act 
has  been  committed." 


etc.,  R.  Co.,  83  Miss.  171,  35  S  420 
(under  Code  [18921  g  3B63). 

Mo. — State  v.  Blunt.  110  Mo.  322. 
19  SW  650;  Williams  v.  St.  Louis, 
etc.,  R.  Co.,  119  Mo.  A.  663,  96  SW 
307  (in  the  presenoe  of  ladies)*; 
Ickenroth  v.  St,  Louis  Transit  Co., 
102  Mo,  A.  597,  77  SW  162;  Eafls  v. 
Metropolitan  R.  Co.,  43  Mo.  A.  536. 

N.  H.— Edgerly  v.  Union  St,  R.  Co., 
67  N.  H.  .112,  .16  A  B58. 

Pa.— liirr  V.  Philadelphia  Rapia 
Transit  Co.,  17  Pa.  Dlst.  464. 

Tex. — E\  Paso  Electric  R.  Co.  v. 
Alderete,  86  Tex.  Civ.  A.  148,  81  SW 
1246. 

W.  Va  — Prank  v,  Monon^ahela 
Valley  Tract.  Co.,  75  W.  Va.  364,  S3 
SE  1009  (under  Code  [1913]  c  145 
f  31), 

[a]  Tlitt  paMenffM  Is  r*ftulred  %o 
a*m»an  hlnuslf  In  maOh.  way  as  not 

to  be  offensive,  vulgar,  or  obscene, 
or  grossly  disagreeable  to  his  fellow 

fiassengers,  or  expose  them  to  sulTer- 
ng:  or  danger.  For  failure  on  his 
part  In  these  respects  he  may  b«  re- 
moved. Murphy  v.  Western,  etc.,  R, 
Co.,  23  Fed  637. 

[b]  Objeottoublt  l^ngmga  <l)  In 
order  to  constitute  ground  for  ejec- 
tion must  be  used  in  a  tone  sufR- 
clentty  toud  to  annoy  and  dl.^turb 
other  passengers.  Chicago  City  R. 
Co.  V.  Pelletfer,  134  III.  120,  24  NE 
770.  (2)  Where  a  pas.^enger  in  a 
street  car  filled  with  women,  on  be- 
ing reauested  by  the  conductor  to 
stop  using  oaths  in  his  conversation, 
denied  having  used  any,  and  on  be- 
ing contradicted  by  the  conductor 
cursed  him,  be  was  rightfully  ejected 
from  the  car  and  oould  not  recover 
therefor.  Robinson  v.  Rockland,  etc., 
St.  R.  Co.,  87  Me.  887,  82  A  994.  29 
LRA  630, 

[c}  Iiuuputf*  IteU  sot  profftn*  or 
olMOea*^— Where  a  passenger  on  a 
street  car,  on  being  asked  for  his 
fare,  handed  the  conductor  a  tranr<fer 
folded,  and  the  conductor  returned  it 
with  a  demand  that  the  passenger 
unfold  it,  which  he  refused  to  do,  and 
thereupon  the  conductor  demanded  a 
nickel,  and  the  second  time  demanded 
that  the  passenger  unfold  the  trans- 
fer, when  the  latter  replied,  "Damned 
if  I  am  going  to  unfold  it;  unfold  it 
yourself,^'  whereupon  the  conductor 
seized  him,  threw  him  on  the  floor 
against  a  seat,  and  ejected  him  from 
the  car,  the  passenger's  language  was 
neither  profane  nor  obscene,  and  his 
conduct  was  no  Justification  for  his 
ejection.  EI  Paso  Electric  R.  Co.  v. 
Alderete.  36  Tex.  Civ,  A.  142,  144,  8^ 
SW  1246. 

f  d  I  Prior  ejection  on  other 
groiutds. — Where,  after  a  passenger 
had  surrendered  his  ticket,  the  con- 
ductor improperly  asked  him  a  sec- 
ond time  for  nls  fare,  and  proceeded 
to  ojeet  him  for  nonpayment,  the  sub- 
sequent use  of  improper  language  on 
the  part  of  the  passenger  would  not 
excuse  his  Improper  expulsion. 
Louisville,  etc..  R.  Co.  v.  Wolfe.  128 
Ind,  847,  27  XE  606,  25  AmSR  436. 

[e]  imder  statates. — (l)  In  Ala- 
twima  under  Code  (1896)  S  3457,  pro- 
viding that  conductors  of  trains  may 
eject  passengers  when  disorderly,  or 
when  using  profane,  vulgar,  or  ob- 
scene language.  It  is  Immaterial  to 
the  right  of  a  conductor  to  eject  a 
passenger  for  uslnir  obscene  lan- 
guage that  his  conduct  is  In  fact 
offensive  to  other  passengers,  Nash- 
ville, etc.  R,  Co.,  v,  Moore.  148  Ala, 
68.  41  S  984.  (2)  In  Kentucky  under  the 
express  provisions  of  St.  (  K06  (Tlu.<<- 
scll  St.  f  53S0).  it  is  the  duty  of  the 
conductor  to  put  ott  a  passenger  who 
shall,  in  the  hearing  of  persons  or 


other  passengers  and  to  their  annoy- 
ance, utter  obscene  or  profane  lan- 
guage, or  behave  In  a  boisterous  or 
riotous  manner,  and  the  conductor 
need  not  wait  until  he  reaches  the 
next  station.  Louisville,  etc.,  R.  Co. 
v.  Setser,  138  Ky.  476.  128  SW  341. 
(3)  In  West  Virginia  the  right  of 
ejection  authorized  by  Codo  (1913)  c 
145  I  31  (i  6233).  giving  ofllcers  of 
common  carriers  the  right  to  eject 
disorderly  persons  from  trains,  etc, 
is  not  dependent  on  the  personal 
safety,  or  reasonable  comfort  or  con- 
venience of  other  passengers.  Wil- 
helm  v.-  Parkersburg.  etc.,  R.  Co.,  74 
W.  Va.  678,  82  SB  1089. 

84.  Ark. — Dobbins  v.  Little  Rock 
R.,  etc..  Co.,  79  Ark.  85,  95  SW  794, 
9  AnnCas  84. 

Ga.. — Peavy  v.  Georgia  R..  etc,  Co., 
81  Ga.  485,  8  SE  70,  12  AmSR  334. 

Ind. — Baltimore,  etc.,  R,  Co.  v.  Mc- 
Donald. 68  Ind.  316. 

Kan. — Atchison,  etc.,  R,  Co.  v. 
Weber,  33  Kan,  643,  6  P  877,  62  AmR 
543. 

Ky. — Com.  v.  Marcum,  135  Ky,  1, 
122  SW  216,  24  LRANS  1194;  Chesa- 
peake, etc..  R.  Co,  V.  Crank,  128  Ky. 
329,  108  SW  276,  32  KyL  1202.  16 
LRANS  197. 

Mass. — O'Laughlin  v.  Boston,  etc., 
R.  Co.,  164  Mass.  139,  41  NE  121. 

Miss. — Gallegly  v.  Kansas  City, 
etc..  R.  Co.,  83  Miss.  171,  35  S  420. 

Mo. — Mc(3uerry  v.  Metropolitan  St. 
R.  Co..  117  Mo.  A.  255.  92  SW  912; 
Leonard  v.  St.  Louis  Transit  Co,.  116 
Mo.  A.  349,  91  SW  452;  Ickenroth  v. 
St.  Louis  Transit  Co.,  102  Mo,  A.  697, 
77  SW  162. 

Nebr. — Sorenson  v.  Lincoln  Tract 
Co.,  94  Nebr.  91,  142  NW  702. 

N.  H.— Edgerly  v.  Union  St  R.  Co.. 
6?  N.  H.  312.  36  A  668. 

N.  Y. — Weber  v.  Brooklyn,  etc.,  R. 
Co.,  47  App.  Div.  306,  62  NTS  1. 

Pa. — west  Chester,  etc.,  R.  Co.  v. 
Miles,  65  Pa.  209,  93  AmD  744. 

Tex. — Atchison,  etc..  R.  Co.  v. 
Wood,  (Civ.  A.)  77  SW  964;  Gulf, 
etc..  R.  Co.  V.  Adams,  3  Tex,  A.  Civ. 
Cas.  i  422. 

Va. — Norfolk,  etc.,  R.  Co.  v.  Brame, 
109  Va,  422,  63  SE  1018. 

W,  Va. — Prank  v.  Monongabela 
Valley  Tract  Co.,  75  W.  Va,  364,  83 
SE  1009, 

[a]  One  who  protests  with  the 
oondnctor  against  what  he  considers 
unnecessary  roughness  in  handling 
an  Intoxicated  person  does  not  there- 
by subject  himself  to  ejection, 
Weber  v.  Brooklyn,  etc.,  R.  Co.,  47 
App.  Dlv.  306.  62  NTS  1  • 

(bj  Sick  passenger. — A  statute  re- 
quiring the  conductor  to  eject  a  pas- 
senger who  la  annoying  other  pas- 
sengers does  not  autnorlze  a  conduc- 
tor to  put  off  a  sick  passengr-r  vomit- 
ing or  otherwise  doing  things  a  well 
behaved  passenger  In  good  health 
would  not  do,  but  only  applies  to 
persona  who  voluntarily,  or  while 
under  the  Influence  of  liquor,  act  In 
a  boisterous,  indecent,  and  disgust- 
ing manner,  to  the  annoyance  of 
other  passengers.  Chesapeake,  etc., 
R.  Co,  V.  Crank.  ICS  BW  276.  32  KyL 
1202  (construing  Ky.  St  [1903] 
g  806). 

[c]  Where  a  passenger  wUlftUlr 
interferes  with  t&e  apparatos  of  the 

oar  and  conducts  himself  in  a  disor- 
derly manner,  the  conductor  Is  Jusll- 
fled  In  ejecting  him.  Dobbins  v.  Lit- 
tle Rock  R ,  etc.,  Co,,  79  Ark.  85.  95 
SW  794,  9  AnnCas  R4. 

[di  Vhara  n  wnltar  bi  »  aHadug 
oar  Is  disfthnrgisd  sa  ronte,  he  may 
ride  In  a  coach  on  payment  nf  his 
fare  to  the  end  of  hfs  run  hut  ho  his 
no  right  to  insist  on  riding  In  the 


dining  car  after  the  car  has  been 
cloaod  to  passengers  generally  at  a 
station;  and,  if  be  denantly  persists 
in  doing  so  after  he  has  received 
sufRclent  notice  to  change  his  cloth- 
ing, creates  a  disturbance,  and  de- 
lays the  train,  he  may  be  put  off  the 
car  with  such  force  as  is  necessary 
by  the  police  at  the  direction  of  the 
company's  employees,  and.  if  he  per- 
sists in  his  disorder  on  the  platform 
in  the  presence  of  the  police,  and  the 
police  arrest  him  on  a  charge  of  dis- 
orderly conduct,  the  company  will 
not  be  liable  for  his  ejection  from 
the  car.  Perry  v.  Pennsylvania  R. 
Co,.  41  Pa.  Super,  691. 

[e]  Attamptin|>  to  obtain  uonsj 
or  property  from  any  person  by  any 

frame  or  device  is  ground  for  eject- 
ng  a  passenger  under  Ky.  St  S  806 
(Russell  St.  1  6350).  Com.  v.  Mar- 
cum, 135  Ky.  1,  182  SW  216,  24  LRA 
NS  1194. 

,  88.  Indianapolis  Tract,  etc.,  Co. 
v.  Lockman,  49  Ind.  A.  143,  96  NE 
970,  973;  Leonard  v.  St  Louis  Tran- 
sit Co.,  lis  Mo.  A.  349.  91  SW  452 
(passenger  on  a  street  car). 

"Where  one  has  paid  fare,  and  has 
become  passenger,  he  may,  by  his 
own  misconduct,  justify  the  carrier 
in  rescinding  the  contract  of  car- 
riage, and  tn  expelling  him,"  In- 
dianapolis Tract.,  etc.,  Co.  v.  Lock- 
man,  supra. 

86.  Louisville,  etc.,  R.  Co.  v.  Set- 
ser, 188  Ky,  476,  128  SW  341. 

«7.  III. — Chicago,  etc,  R.  Co.  v. 
Randolph,  65  111.  A.  208. 

Iowa. — Johnson  v.  Chicago,  etc.,  R. 
Co.,  51  Iowa  26,  50  NW  548. 

Mass. — Com.  v.  Power,  7  Mete.  696. 
41  AmD  465  and  note. 

Mich- — Peo.  V.  McKay,  46  Mich. 
439,  9  NW  486.  41  AmR  169. 

Mo. — Roberts  v.  Wabash  R.  Co., 
163  Mo.  A,  638,  134  BW  89. 

N,  Y. — McKernan  v.  Manhattan  R. 
Co..  64  N.  Y,  Super.  864. 

[a  ]  Oronnds  for  ejeetlon. — The 
traveling  public  are  not  bound  to 
govern  their  behavior  by  the  whims 
of  an  obstinate  station  keeper, 
or  to  leave  the  room  whenever  be 
thinks  proper  to  drive  them  out; 
they  are  Invited  by  the  railroad  com- 
pany and  are  entitled  to  remain 
there  so  long  as  they  have  occasion 
so  to  do,  and  commit  no  offense 
against  the  good  order  of  the  place 
and  the  reasonable  regulations  made 
to  govern  it.  Peo.  v.  McKay,  46  Mich. 
439.  9  NW  486.  41  AmR  169. 

[b]  A  psamnfsr  antarbw  a  t«l»- 
graidi  o&oe  at  a  station  wluiout  In- 
vitation may  under  some  circum- 
stances be  ejected  by  the  telesraph 
operator.  Roberts  v.  Wabash  R-  Co., 
153  Mo.  A.  688.  134  SW  89. 

88.  IT.  S. — Brown  v.  Memphis,  etc., 
R.  Co.,  7  Fed.  51;  Jencks  v.  Coleman, 
13  F.  Cas.  No.  7,258,  2  Sumn.  221: 
Thurston  v.  Union  Pac.  R.  Co.,  23  P. 
Cas.  No.  14,019.  4  IMll.  321. 

D.  C. — Lemont  v.  Washington,  etc., 
R.  Co..  12  D.  C.  180,  47  AmR  238. 

Mass. — Thayer  v.  Old  Colony  St 
R.  <:o.,  214  Mass.  234,  101  NE  368. 
44  LRANS  1125,  AnnCasl914B  8<6; 
Hudson  V,  Lynn,  etc.,  R.  Co..  178 
Mass.  64,  59  NE  647;  Vinton  v. 
Middlesex  R.  Co.,  11  Allen  804.  87 
AmD  714, 

N.  IT,— Kdgerley  v.  Union  St.  R. 
Co..  67  N,  H.  812,  36  A  668. 

N,  Y. — Peo.  V,  Caryl,  3  Park.  Cr. 
826. 

N,  C— Berry  v.  Carolina,  etc.,  R. 
Co..  166  N.  C,  287.  71  SE  822. 

[a]  A  esrrlar  Is  not  "bonna  to  wnlfe 

until  some  act  of  violence,  profane- 
ness,  or  other  misconduct  Is  actually 
committed  before  exercising  his  au- 


For  later  eases,  dsTslopmante  and  ohnnirestn  the  law  see  cumulative  Attnotatlons,  same  title,  page  andnojte  m 

Digitized  by 


»  and  note  nusnber. 

Google 


§§  1165-1166] 


CABBIEB8 


[10  C.  J.]  729 


Oarer's  duty.  Not  only  has  the  conductor  or 
other  proper  employee  of  the  carrier  a  right  to  eject 
such  a  passenger,  hut,  where  his  conduct  is  such  as 
to  cause  serious  annoyance  or  danger  to  other  pi^- 
scngers,  it  hccomcs  his  duty,  particularly  where  a 
statute  so  requires,  to  eject  such  person. 

Biding  in  dangerous  position.  A  passenger  who 
places  himself  in  such  a  position  of  danger  that  the 
carrier  is  unwilling  to  assume  the  duW  of  oanying 
him  in  such  position  may  be  ejected. 

1166]  2.  Intoxicated  Passengers."  It  is  the 
r^ht,  and  in  some  cases  also  the  duty,  of  a  carrier 
to  eject  from  its  cars  or  premises  an  intoxicated 
passenger,  particularly  whore  a  statute  so  pre- 
scribes, who  is  causing,  or  threatening  to  cause,  an- 


noyance and  discomfort  to  other  passengers,"'  as 
wliere  he  uses  profane  and  insulting  language,^  is 
boisterous  and  violent,^*  or  violates  the  rules  of 
the  carrier  and  this  rule  applies,  althoi^h  the 
passenger  has  paid  his  fare  or  has  a  ticket.^  The 
mere  fact,  however,  that  an  individual  may  have 
drunk  to  excess  will  not  in  every  case  justify  his 
ejection  from  a  train  or  a  car,  since  it  is  rather 
the  degree  of  intoxication  and  its  effect  on  the  in- 
dividual, and  the  fact  that  by  reason  of  the  intoxi- 
cation he  is  dangerous  or  annoyii^  to  the  other 
passengers  or  interferes  with  the  business  of  the 
carrier,  that  give  the  right  and  impose  the  duty 
of  ejecting  him;°^  and  he  need  not  be  so  much  under 
the  inflnenoe  of  Uqnor  as  to  render  him  mentally 


thorlty  to  expel  the  offender.  It  Is 
Bofflcient  If  the  ollender,  by  means 
of  Intoxication  or  otherwise,.  Is  In 
such  a  condition  as  to  render  It 
reasonably  certain  that  by  act  or 
speech  be  will  become  offensive  or 
annoylne  to  other  passengera,  al- 
though ne  has  not  committed  any 
act  of  offence  or  annoirance."  Edger- 
ley  V.  Union  St  R.  Co..  07  N.  H.  312, 
316,  36  A  6S8.  To  same  effect  Hud- 
son V.  Lynn,  etc.,  R.  Co.,  178  Mass. 
€4,  59  NB  647;  Berry  v.  Carolina, 
etc.,  R.  Co.,  155  N.  C.  ftST,  71  SB  322. 

KefuinV  passage  to  obnmiou 
jMrsons  aee  supra  S  1064. 

69.  D.  C. — Liemont  v.  Washington, 
etc.,  R.  Co.,  12  D.  C.  180,  47  AmR  238. 
'  Ga. — HlBglns  v.  Southern  R.  Co., 
»8  Ga.  751.  25  SB  837;  Peavy  v. 
Georgia  R.,  etc.,  Co.,  81  Ga.  485.  8  SB 
70.  if  AmSR  334;  Holly  v.  Atlanta  St. 
R.  Co.,  61  Ga.  215,  34  AmR  97. 

III. — Chicago,  etc.,  R.  Co.  v.  Grif- 
fin, 68  III.  499. 

Ind. — Baltimore,  etc..  R.  Co.  v.  Mc- 
Donald, 68  Ind.  316;  Pittsburgh,  etc., 
R.  Co.  V.  Vandyne,  57  Ind.  57,6,  26 
AmR  68. 

Kan. — Atchison,  etc.,  R.  Co.  v. 
Weber,  33  Kan.  543.  6  P  877,  52  AmR 
543. 

Ky.— Bogard  v.  Illinois  Cent.  R. 
Co.,  144  Ky.  649,  139  SW  855.  36 
LRANS  337:  Louisville,  etc..  R.  Co. 
V.  Setser,  138  Ky.  476,  128  SW  341: 
Loulaviile.  etc^.  R.  Co.  v.  Il>oaan,  88 
Ky.  232.  10  SW  fifiS,  10  KyL  «8.  21 
AmSR  332. 

Me. — Robinson  v.  Rockland,  etc.. 
St.  R.  Co..  87  Me.  S87,  82  A  994,  29 
LRA  630. 

Masa. — Vinton  v.  Middlesex  R.  Co., 
11  Allen  304.  87  AmD  714. 

Miss. — New  Orleans,  etc.,  R.  Co.  v. 
Burke.  53  Miss.  200,  24  AmR  689. 

N.  H.— Edgerly  v.  Union  St.  R.  Co., 
67  N.  H.  312.  36  A  558. 

N,  Y. — Putnam  v.  Broadway,  etc., 
R.  Co.,  55  N.  Y.  108.  14  AmR  190; 
Peo.  V.  Caryl.  3  Park.  Cr.  326. 

Oh. — Railway  Co.  v.  Valleley.  32 
Oh.  St.  345,  30  AmR  601;  Scioto 
Valley  Tract.  Co.  v.  Craybill.  29  Oh. 
Clr.  Gt.  95. 

Pa. — Pittsburg,  etc..  R.  Co.  v.  Pil- 
low. 76  Pa.  510,  18  AmR  424;  West 
Chester,  etc..  R.  Co.  v.  Miles.  56  Pa. 
209,  93  AmD  744. 

[a]  "It  Is  not  only  the  right,  It 
Is  the  dnty,  of  a  carrier  to  exclude 
or  expel  from  his  vehicle  any  person 
whose  conduct  or  condition  Is  such 
as  to  endanger  the  safety  of.  or  to 
create  Inconvenience  or  disturbance 
or  to  cause  discomfort  and  annoy- 
ance to,  other  passengers.  And  if 
this  duty  la  neglected  without  good 
cause,  and  a  passenger  receives  in- 
jury which  might  have  been  reason- 
ably a,ntlclpated  or  naturally  ex- 
pected from  one  who  Is  Improperly 
received  or  permitted  to  continue  as 
a  passenger,  the  carrier  Is  respon- 
sible." Edgerly  v.  Union  St.  R.  Co.. 
67  N.  H.  312,  316.  36  A  558.  To  same 
effect  Atchison,  etc.,  R.  Co.  v.  Weber, 
33  Kan.  643.  6  P  877,  52  AmR  543; 
Bogard  v.  Illinois  Cent.  R.  Co.,  144 
Ky.  649^39  SW  855.  36  LRANS  337. 

[b]  The  duty  of  the  oondnotor  to 
zvmove  or  oontrol  disorderly  persons 
U>  Is  incident  to  his  business  and 
the  responsibility  which  he  assumes 


In  undertakinr  such  duties  for  the 
safety  and  comfort  of  the  passengers. 
Putnam  V.  Broadway,  etc.,  R.  Co.,  66 
N.  T.  108.  14  AmR  190.  (2)  It  Is 
the  duty  of  the  conductor  of  a  trac 
tion  car  to  control  and  manage  such 
car.  and.  If  necessary  to  preserve 
peace  and  order,  to  eject  a  passanfer 
from  the  car.  Scioto  Valley  Tract. 
Co.  V.  Craybill,  29  Oh.  Clr.  Ct.  96. 

[cl  Passenger  heomning'  slok  or 
dlaaBlsd.— Where  an  unattended  pas- 
senger, after  entering  on  a  Journey, 
becomes  sick  and  unconscious  or  In- 
sane. It  Is  the  duty  of  the  railroad 
company  to  remove  him  from  the 
train,  and  leave  him  until  he  Is  tn  a 
fit  condition  to  resume  his  Journey, 
or  until  he  shall  obtain  the  neces- 
sary assistance  to  take  care  of  him 
to  the  end  of  his  Journey.  Atchison, 
etc..  R.  Co.  v.  Weber,  88  Kan.  643,  6 
P  877.  62  AmR  543. 

Protection  against  t&Jvies  from 
fellow  passencers  see  Intra  i!  1332, 
1333. 

80.  Parks  V.  St.  Louis,  etc.,  R. 
Co.,  178  Mo.  108,  77  SW  70,  101 
AmSR  426. 

91.  Kefnsal  to  receive  Intozioated 
person  as  passenger  see  supra  S  1064. 

9fl.  U.  S. — Korn  v.  Chesapeake, 
etc..  R.  Co.,  125  Fed.  897,  62  CCA 
417.  63  LRA  872. 

Ala. — Montgomery  Tract,  Co.  v. 
Whatley,  152  Ala.  101,  44  S  538,  126 
AmSR  17:  Louisville,  etc.,  R.  Co.  v. 
Johnson.  108  Ala.  62.  19  S  61,  31  LRA 
372;  Johnson  v.  Louisville,  etc.,  R. 
Co.,  104  Ala.  241,  16  S  76.  63  AmSR 
39 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Hudson,  96  Ark.  506,  130  SW  534. 

D.  C. — Lemont  v.  Washington,  etc.. 
R.  Co..  12  D.  C.  180,  47  AmR  238; 
Converse  v.  Washington,  etc..  R.  Co., 
9  D.  C.  604. 

111. — Chicago,  etc.,  R.  Co.  v.  Ran- 
dolph, £5  111.  A.  208. 

Iowa. — Adams  v.  Chicago  Great 
Western  U.  Co.,  156  Iowa  31,  135  NW 
21,  42  LRANS  373. 

Kan. — Atchison,  etc.,  R.  Co.  v. 
Weber,  33  Kan.  543,  6  P  877,  52  AmR 
643. 

Ky. — Chesapeake,  etc.,  R.  Co.  v. 
Selsor,  142  Ky.  163,  134  SW  143,  33 
LRANS  165;  Louisville,  etc.,  R.  Co. 
V.  Logan,  88  Ky.  232.  10  SW  655.  10 
KyL  798,  21  AmSR  332.  3  LRA  80; 
Chesapeake,  etc.,  R.  Co.  v,  Robl- 
nett,  107  SW  763.  32  KyL  1077: 
Stringfleld  v.  Louisville  R.  Co.,  106 
SW  1190.  32  KyL  578. 

Md. — Maryland,  etc.,  R.  Co.  v. 
Knight.  122  Md.  576.  89  A  1091. 

Mass. — Murphy  v.  Boston,  etc..  R. 
Co.,  216  Mass.  178,  103  NE  231; 
Thayer  v.  Old  Colony  St.  R.  Co..  214 
Mass.  234,  101  NE  368.  44  LRANS 
1125,  AnnCasl914B  865-  Hudson  v. 
Lynn,  etc.,  R.  Co..  178  Mass.  64,  59 
NE  647;  Sullivan  v.  Old  Colony  R. 
Co.,  148  Mass.  119.  18  NE  678.  I  LRA 
513  (removal  to  baggage  car);  Mur- 
phy V.  Union  R.  Co.,  118  Mass.  228; 
Vinton  V.  Middlesex  R.  Co.,  11  Allen 
304.  87  AmD  714. 

Miss. — Yazoo,  etc.,  R.  Co.  v,  David- 
son, 106  Miss.  108,  63  S  340. 

N.  H.— Edgerly  v.  Union  St.  R.  Co., 
67  N.  H.  312,  36  A  558. 

Oh. — Railway  Co.  v.  Valleley,  32 
Oh.  St.  346,  80  AmR  601. 


Tex.— Pt.  Worth,  etc.,  R.  Co.  v. 
Stewart.  (Civ.  A.)  146  SW  866. 

Wash. — Backlund  v.  Puget  Sound 
Tract.,  etc,  Co.,  86  Wash.  257,  150 
P  3. 

Wis. — ^Kllne  v.  Milwaukee  Electric 
R.,  etc..  Co..  146  Wis.  134.  131  NW 
427.  AnnCaalS12C  276. 

"It  Is  a  rule  of  law,  supported  by 
both  reason  and  authority,  that 
where  the  conduct  or  condition  of  an 
Intoxicated  passenger  is  sudli  as  to 
cause  annoyance  or  discomfort  to 
other  passensers  or  where  his  con- 
dition or  conduct  Is  such  as  to 
render  It  probable  that  he  would 
oocasion  discomfort  or  annoyance  to 
other  passengers  If  permitted  to  re- 
main In  the  car,  it  is  not  only  the 
right  but  the  duty  of  the  employees 
or  the  transportation  company  to 
remove  such  person  therefrom." 
Backlund  v.  Puget  Sound  Tract., 
etc..  Co.,  86  Wash.  257.  258.  150  P  3. 

[a]  Xllnstratlon,— A  passenger  on 
a  street  car  who  acts  in  such  a 
manner  as  to  Justify  the  inference 
that  he  is  Intoxicated,  and  falls  Into 
a  sleep  or  stupor  which  the  TOn- 
ductor  fails  to  break  by  shaking 
him.  may  be  ejected.  Hudson  v. 
Lynn,  etc.,  R.  Co.,  178  Hasa  64,  69 
NB  647. 

[b  I  unable  to  tender  fore  or 
ticket.— Where  a  passenger  la  so  in- 
toxicated as  to  be  unable  to  tender 
his  fare  or  the  ticket  he  has  pur- 
chased, the  carrier  may  remove  nim 
at  the  next  station,  using  reaaon- 
able.  but  not  excessive  force,  under 
a  statute  which  respectively  provides 
for  the  arrest  and  ejection  of  in- 
toxicated passengers  and  thnse  who 
fail  or  refuse  to  pay  their  fare.  Mur- 
phy V.  Boston,  etc.  R,  Co.,  216  Mass. 
178,  103  NB  291. 

■  [c]  Tomittng. — It  is  the  duty  of 
a  conductor  ot  a  street  car  to  re- 
move at  once  an  Intoxicated  pas- 
senger who  Is  vomiting  to  the  dis- 
comfort of  other  passengers.  Chesa- 
peake, etc..  R.  Co.  V.  Crank,  128  Ky. 
329.  108  SW  276.  32  KyL  1202.  16 
LRANS  197-  Cobb  v.  Boston  Electric 
R.  Co..  179  Mass.  212,  60  NE  476. 

93.  Nash  V.  Southern  R.  Co.,  136 
Ala.  177.  33  S  932,  96  AmSR  19;  East 
St.  Louis  R.  Co,  V.  Smith,  126  III. 
A.  624;  Stringfleld  v.  Louisville  R. 
Co.,  105  SW  1190,  32  KyL  678;  Sulli- 
van V.  Old  Colony  R.  Co..  148  Mass. 
119,  18  NE  678,  1  LRA  513.  See 
generally  supra  !  1165. 

ft*.  Nash  V.  Southern  R.  Co.,  136 
Ala.  177.  33  S  932,  96  AmSR  19; 
Chesapeake,  etc.,  R.  Co.  v.  Roblnett, 
107   SW  763.   32  KyL  1077;  Chesa- 

Beake,  etc.,  R.  Co.  v.  Saulsberry.  112 
:y.  915.  66  SW  1051,  23  KyL  2341, 
56  LRA  580:  SuUlvan  v.  Old  Colony 
R.  Co..  148  Mass.  119.  18  NE  678.  1 
LRA  513;  Putnam  v.  Broadway,  etc., 
R.  Co..  65  N.  Y.  108.  14  AmR  190. 

95.  Stringfleld  v.  Louisville  R. 
Co..  lOB  SW  1190.  32  KyL  578;  Mur- 

fhy  V,  Boston,  etc.,  R.  Co.,  216  Mass. 
78.  103  NE  291.  See  generally  infra 
S!  1167-1171. 

96.  Chesapeake,  etc..  R.  Co.  v. 
Selaor.  142  Ky.  163.  134  SW  143.  33 
LRANS  165.  See  also  cases  supra 
notes  92-95. 

97.  Putnam  v.  Broadway,  etc.,  T 
Co.,  65  N.  Y.  108,.  14  AlpP^l^i  ^ 
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and  physically  incapable  of  taking  care  of  himself 
in  order  to  warrant  his  ejection. 

1167J  B.  PaUnre  or  Refusal  to  Comply  with 
B^Eii^tions — 1.  In  General.  A  carrier  has  a  right 
to  adopt  reasonable  rules  and  regulations  for  the 
conduct,  comfort,  and  protection  of  its  passengers,"" 
and  may  enforce  such  rules  or  regulations  by  eject- 
ing from  its  cars  or  premises  one  who  wrongfully 
fails  or  refuses  to  comply  therewith,  and  it  is  im- 
material whether  or  not  the  violation  of  the  rule 
is  an  inconvenience  to  other  passengers  or  to  the 
carrier  in  the  particular  instance,  if  the  rule  is  a 
proper  one,'  and  in  some  jurisdictions  the  right  of 
ejection  is  provided  for  and  r^fulatcd  by  statute.^ 
The  enforcement  of  regulations  must  be  reasonable 


and  in  ^ood  faith,  and  the  passenger  should  not  be 
ejected  if  it  appears  to  the  employee  acting  for  the 
company  that  the  failure  to  comply  }ms  been  with- 
out fault  on  the  part  of  the  passei^r.'*  Thus, 
while  a  rule  as  to  the  method  of  enterii^  a  train  or  a 
like  matter  may  be  enforced  by  preventii^  the  act 
forbidden,*  the  violation  of  such  rule  should  not  be 
made  the  ground  for  a  subsequent  ejection  when 
the  occasion  for  enforcing  the  rule  has  passed.^ 

[$  1168]  2.  Separation  of  Baces.  A  passenger 
may  be  ejected  from  a  car  or  compartment  set 
apart  for  passengers  of  another  race,  and  be  com- 
pelled to  go  into  another  car  or  compartment  set 
apart  for  passengers  of  his  own  race;*  bnt  lie  should 
not  be  compelled  to  make  such  change  at  a  time 


98.  Chesapeake,  etc..  R.  Co.  v. 
Crank.  128  Ky.  329.  108  SW  276.  32 
KyL  1202,  16  L.RANS  197;  Yazoo,  etc.. 
R.  Co.  V.  Davidson,  106  Miss.  108,  63 
S  340. 

99.  See  renerally  supra,  jf  1070- 
1077. 

1.  U.  S. — Texas,  etc..  R.  Co.  v. 
Dlefenbach,  167  Fed.  39.  92  CCA  501. 

Ala. — Widener  v.  Alabama  Great 
Southern  B.  Co..  69  8  668;  BlrmlriK- 
ham  R..  etc..  Co.  v.  Yieldlna*  166  Ala. 
359.  46  a  747. 

Ark. — Little  Rock  R.,  etc.,  Co.  v. 
Bracy.  Ill  Ark.  613.  165  SW  450. 

Del. — Wfttlngton  v.  Philadelphia, 
etc..  R.  Co..  93  A  663. 

Ga. — Seaboard  Air  Line  R.  Co.  v. 
Lindaey,  13  Ga.  A.  461.  79  SB  361. 

Ill, — pt.  Clark  St.  R.  Co.  v.  Ebaugh, 
49  111.  A.  582. 

Iowa. — Gregory  v,  ChicaKo.  etc.,  R. 
Co..  100  Iowa  345.  69  NW  532, 

Ky. — Chesapeake,  etc..  R.  Co.  v. 
Splller.  157  Ky.  222,  162  SW  816,  50 
LRANS  394.  AnnCaal91SD  186  and 
note  (persistent  refusal  to  comply 
with  rule  prohibiting  the  turning  of 
seats  80  as  to  face  oackward). 

Mass. — Hull  V.  Boston,  etc.,  R.  Co^ 
210  Mass.  159.  96  NE  58,  36  liRANS 
406,  AnnCasl912C  1147. 

Minn. — Carpenter  v.  Minneapolis, 
etc..  Tract.  Co.,  157  NW  902. 

Mo. — McLain  v,  St.  Louis,  etc.,  R. 
Co..  131  Mo.  A.  733.  Ill  SW  83B; 
McQuerry  v.  Metropolitan  St.  R.  Co.. 
117  Mo.  A.  265.  92  SW  912. 

Mont. — Doherty  v.  Northern  Pac. 
R.  Co..  43  Mont.  294.  115  P  401,  86 
LRANS  1139. 

N.  J. — Durand  v.  Newark,  etc.,  St, 
R.  Co..  11  N.  J.  L.  J.  370. 

N.  T.— Montfiromery  v.  BulTalo  R. 
Co..  24  App.  Div.  454,  48  NYS  849 
[aft  165  nT  Y.  139,  58  NB  770];  But- 
ler V.  Steinway  R.  Co.,  87  Hun  10,  ff3 
NYS  845;  Henly  V.  Delaware,  etc., 
R.  Co..  28  Misc.  499,  59  NYS  867. 

Okl. — St.  Louis,  etc.,  B.  Co,  v. 
Johnson,  26  Okl.  833,  108  P  378;  Fol- 
ley  V.  Chioairo,  etc..  R.  Co..  16  Okl. 
82,  84  P  1090:  Decker  v.  Atchison, 
etc.,  R.  Co.,  S  Okl.  553,  41  P  610. 

Pa. — Com.  V.  Mansfield,  29  Leg. 
Int.  124.  „  ^ 

Tex. — Gulf,  etc.,  R.  Co.  v.  Moody, 
3  Tex.  Civ.  A.  622,  22  SW  1009. 

Va.— Norfolk,  eto.,  R.  Co.  v.  Wyaor, 
82  Va.  260.  _ 

Wis, — Coombs  V.  Southern  Wiscon- 
sin R.  Co.,  162  Wis.  Ill,  166  NW 
922,  LRA1916D  539  and  note. 

[a]  Befnssl  to  remove  Aog  from 
ooftoa. — ( 1 )  When  a  passenger  re- 
fuses to  remove  his  dog  from  a  pas- 
senger car,  in  compliance  with  a 
regulation  of  the  railroad  company, 
the  conductor  ia  authorised  to  re- 
move both.  Gregory  v.  Chicago,  etc., 
R.  Co,.  100  Iowa  345.  69  NW  E32. 
(2)  The  refusal  of  a  passenger  to  re- 
move his  dog  In  hla  possession  In 
the  passenger  coach  to  the  bagrgage 
car  pui-suant  to  the  request  of  the 
conductor  notifying  him  of  the  rule 
of  the  carrier  excluding  doga  from 
passenger  coaches,  and  requiring 
them  to  be  carried  in  the  baggage 
cars  warrants  his  ejection  at  the 
next  station  by  use  of  reasonable 


force  on  his  refusal  to  alight.  Hull 
V.  Boston,  etc.,  R.  Co.,  210  Mass.  159. 
96  NB  58.  36  LRANS  406.  AnnCas 
1912C  1147.  <3)  But  it  has  been  held 
that  a  passenger's  ejection  from  a 
street  car  Is  not  Justified  by  his 
failure  to  comply  with  the  rule  re- 
quiring all  dogs,  when  carried  on 
tne  cars,  to  be  tied  in  the  front 
vestibule.  Little  Rock  B.,  etc.,  Co. 
v.  Bracy.  Ill  Ark.  813.  166  SW  450. 

[b  ]  Bmo Icing-  In  ^a. — Where  a 
railroad  conductor  orders  a  passen- 
ger to  stop  smoking,  but  allows 
others  to  Bmoke  In  the  same  car.  the 
passenger  may  assume  that  the  con- 
ductor is  discriminating  against  him 
on  personal  grounds,  ana  may  re- 
cover damages  for  being  ejected  from 
the  train  on  his  refusal  to  obey  the 
command.  Seaboard  Air  Line  R.  Co. 
V.  Lindsey.  13  Ga.  A.  461,  79  SE 
361. 

[c]  A  TMnlatloD  forblAOlng'  pM- 
sengen  to  nuiA  on  tlM  platform  (1) 

of  a  street  car  Is  a  reasonable  and 
proper  one,  and  where  the  conductor 
requests  a  passenger  to  go  inside  the 
car,  and  there  Is  standing  room 
therein,  and  the  passenger  refuses 
to  comply  with  the  request,  the  con- 
ductor is  Justified  in  ejecting  him. 
Dobbins  v.  Little  Rock  R.,  etc.,  Co., 
79  Ark.  85.  95  SW  794.  9  AnnCas  84; 
Coombs  V.  Southern  Wisconsin  R.  Co.. 
162  Wis.  Ill,  166  NW  922,  LRA1916D 
639  and  note.  <2)  Where  a  passenger 
insisted  in  riding  on  a  platform, 
stating  to  the  conductor  that  he  was 
nauseated,  and  expected  to  be  active- 
ly affected,  and  he  was  put  olT,  in  an 
action  for  damages  It  was  error  to 
submit  to  the  Jury  whether,  on  the 
facts,  the  regulation  was  reason- 
ably enforced,  since  the  passenger, 
having  chosen  to  ride  on  the  car, 
was  bound  to  submit  to  the  regula- 
tion. Montgomery  v.  Buffalo  R,  Co., 
165  N.  Y.  139.  58  NE  770  [aff  24 
App.  Div.  454.  48  NYS  849].  (3) 
The  fact  that  a  street  railroad  has 
customarily  permitted  passengers  to 
ride  in  the  vestibule  of  cars  does 
not  preclude  a  conductor  from  re- 
quiring a  passenger  either  to  go 
inside  the  car  or  to  get  off.  Liver- 
sidge  v.  Berkshire  St.  K.  Co..  210 
Mass.  234,  96  NE  666,  36  LRANS 
993. 

[d]  EJootbur  tnaB  from  women^ 
room  is  Justlried.  Toledo,  etc.,  R. 
Co.  V.  Williams,  77  111.  254. 

te]    Oetttnir  on  at  wronf  places— 

A  common  carrier  operating  a  rail- 
road is  not  required  to  receive  pas- 
Henget-s  at  a  place  not  a  station,  nor 
a  Junction,  nor  transfer  point,  as 
where  it  stops  at  a  crossing  with  an- 
other railroad;  and  one  who  gets  on 
at  such  place  contrary  to  the  orders  of 
the  trainmen  may  be  ejected.  Car- 
penter V,  Minneapolis,  etc.,  Tract. 
Co.,  (Minn.)  157  NW  902. 

2.  See  statutory  provisions.  And 
see  St.  Louis,  etc.,  R.  Co.  v.  John- 
Ron,  25  OhI.  833,  108  P  378  (under 
Comp.  L.  [1909]  5  506). 

a.  Hall  V.  Power.  12  Mete.  (Mass.) 
382.  46  Amn  698;  Penfleld  v.  Cleve- 
land, etc..  R.  Co..  26  App.  Div.  413. 
50  NYS  79;   Wlghtman  v.  Chicago. 


etc.,  R.  Co..  73  Wis.  169,  40  NW 
689,  9  AmSR  778,  2  LRA  185. 

Toledo,  etc..  R.  Co.  v.  Williams. 
77  III.  354;  Illinois  Cent.  R.  Co  v 
Loutham.  80  111.  A.  679. 

5.  Burke  v.  Missouri  Pac.  R  Co 
51  Mo.  A.  491;  Hart  v.  Metropolitan 
St.  R.  Co.,  34  Mlac.  521,  69  NYS  906- 
Smith  V.  Manhattan  R.  Co.,  18  NYS 
759  [art  138  N.  Y.  623  mem.  33  NE 
1083  mem]. 

e.  Mobile,  etc.,  R.  Co.  v.  Spenny, 
12  Ala.  A.  376,  67  S  740  [certiorari 
den  68  S  870];  St.  Louis,  etc.,  R.  Co. 
V.  Mynott,  83  Ark.  6,  102  SW  380 
(compelling  white  passengers  to 
leave  a  coach  set  apart  for  negro 
passengers);  Waldauer  v.  Vicksburg 
R-  etc..  Co.,  88  Miss.  200,  40  S  751. 

J a]  Under  a  statnta  (l)  requiring 
Iroad  companies  to  provide  equal 
but  separate  and  sufficient  accommo- 
dations for  the  white  and  the 
colored  races,  a  company  may  make 
reasonable  regulations  as  to  the 
time  and  manner  of  designating  the 
respective  compartments  of  the 
race^:  and,  where  there  are  more 
colored  passengers  than  the  end  of 
the  smoker  set  apart  for  them  will 
accommodate,  the  conductor  may 
order  the  white  passengers  to  take 
seats  in  a  Pullman  coach  In  the  rear, 
and,  if  a  white  passenger  in  the 
smoker  refuses  to  change  hfs  seat, 
may  use  such  force  as  Is  necessary 
to  eject  him  from  the  smoker  and 
compel  him  to  go  to  the  coach  desig- 
nated for  white  passengers.  Brad- 
ford v.  St.  Louis,  etc.  R.  Co.,  93  Ark. 
244,  124  SW  616  (construing  Kirby 
Dig.  IS  6622.  6632).  (2)  To  justify 
a  street  railroad  company  in  caus- 
ing the  arrest  and  ejection  from  Its 
cars  of  a  passenger  for  a  violation 
of  L.  (1904)  p  140  c  99,  providing 
that  street  railroads  shall  provide 
separate  accommodations  for  the 
white  and  the  colored  races  by  pro- 
viding two  or  more  ears,  or  by  divid- 
ing the  cars  by  a  partition  or  adjust- 
able screen,  the  company  Itself  must 
have  compiled  with  the  provisions 
of  the  law;  and  the  posting  of  a 
sign  in  a  street  car '  indicating  that 
a  part  of  the  car  Is  to  be  used  by 
white  persons  and  another  part  by 
colored  persons  la  not  sufllclent  com- 
pliance with  the  statute,  especially 
where  the  sign  posted  is  not  large 
enough  to  be  seen  in  all  parts  of 
the  car.  Waldauer  v.  Vlchsburg,  etc., 
R.  Co.,  88  Miss.  200,  40  8  751. 
Jb]  Wblte  a&tfis  with  nagr^ 
pzuoner.^ — A  statutory  provision  re- 
quiring: a  separation  of  races  applies 
to  a  white  sheriff  with  a  negro 
prisoner,  and  in  such  case,  although 
he  has  two  regular  tickets,  the  sherUf 
is  not  entitled  to  have  the  prisoner 
ride  with  him  in  the  compartment  for 
wblte  paiTsengers,  and  on  his  refusal 
to  go  with  his  prisoner  Into  the  com- 
partment for  negro  passengers  or  to 
send  the  prisoner  there  and  remain 
in  the  compartment  for  white  pas- 
sengers if  he  chooses,  the  conductor 
is  authorized  and  required  to  eject 
him.  and  where  that  is  done  without 
violence  or  indignity  the  carrier  is 
not  liable  to  the  sheriff  in  damages. 


For  latar  imms,  aerelopmnUi  and  aiumff«>  in  the  law  see  cumulative  Annotations,  oame  title,  pageai^d  note  number. 
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when  it  is  dangerous  for  him  so  to  do/ 

1169]  3.  Oondncting  Business  in  Carrier's 
VeUcle  or  Depot.  A  public  conveyance  is  not  in- 
tended as  a  place  for  the  conducting  of  business 
by  a  passenger,  and,  unless  there  is  a  general  cus- 
tom to  the  contrary,  the  carrier  may  eject  a  person 
from  its  vehicle  of  carriage,  who  persists  in  carry- 
ing on  a  business  therein  against  the  rules  of  the 
carrier;*  and  this  rule  also  applies  to  a  person  com- 
ing on  depot  premises  out  of  mere  curiosity  or  for 
the  purpose  of  conducting  private  business." 

1170]  4.  Biding  on  Freight  Trains.  Where  a 
railroad  company  makes  and  maintains  a  rule  limit- 
ing the  carriage  of  passengers  to  passenger  trains, 
and  prohibits  their  carriage  on  freight  trains,^^  it  is 
the  right  of  the  conductor  of  such  train  to  eject 
one  attempting  to  ride  thereon  against  such  rule 
of  the  company.^^  The  fact  that  the  station 
agent  of  the  railroad  promised  the  passenger  that 
he  would  give  the  conductor  authority  to  carry  him 
will  not  make  the  ejection  by  the  conductor  un- 
lawful.^ But,  where  a  railroad  habitually  carries 
passengers  b;^  a  freight  train,  it  thereby  becomes  a 
common  earner  of  passengers  by  such  freight  train, 
and  is  liable  to  the  same  extent  for  ejection  as  it 
would  be  for  the  ejection  of  a  passenger  from  a 
passmger  train,^*  unless  it  has  discontinued  such 
custom,  and  notified  prospective  passengers  thereof." 
The  ejection  of  a  passei^r  trom  a  mixed  train 


which  is  required  by  law  to  carry  passengers,  for 
no  other  reason  than  that  he  refuses  to  sign  a  re- 
lease of  liability  for  injuries  he  might  receive,  is 
wrongful." 

[$  1171]  5.  Biding  in  Oars  Beserved  for  Women. 

A  reasonable  regulation  reserving  a  car  for  the  ac- 
commodation of  women  and  their  male  escorts*^  may 
be  enforced  by  ejecting  from  such  car  a  male  pas- 
senger who  enters  it  with  knowledge  of  such  regu- 
lation, or  who  refuses  to  leave  the  car  after  being 
informed  of  the  regulation."  But  it  has  been  held 
that,  notwithstanding  such  regulation  is  generally 
recognized  as  a  reasonable  one,  aS"  it  is  one  of  the 
duties  of  the  carrier  to  furnish  its  passengers  with 
seats,  a  passenger  who  peaceably  enters  the  "ladies' 
car,"  being  unable  to  find  a  scat  elsewhere,  may 
recover  damages  if  forcibly  ejected  therefrom  by 
the  oflftcials." 

Bight  to  eject  offensive  female  passenger.  A  rail- 
road company  may  eject  from  the  "ladies'  car"  a 
female  passenger  whose  conduct  there  is  reasonable 
ground  to  believe  will  prove  offensive.'* 

[$  1172]  0.  FaUnre  or  Befnsal  to  Pay  Fan  or 
Produce  Ticket — 1.  In  General^  A  passenger  who 
fails  or  refuses  without  a  reasonable  excuse  to  pay 
his  fare  or  produce  a  ticket  when  properlj^  de- 
manded becomes  a  trespasser  and  may  be  ejected 
from  the  train  or  car,"  and  in  some  jurisdiotions 


Mobile,  etc.,  R.  Co.  t.  Soenny,  12 
Ala.  A.  S75,  €7  S  740  [certiorari  den 
68  S  8701. 

■•pwM*  Moonunodfttloiis  for  TMes 
CranaUy  see  infra.  I  1234. 

7.  Central  of  Georsla  R.  Co.  v. 
Carleton,  163  Ala.  62,  51  S  21;  Carle- 
ton  V.  Central  of  Georgia  R.  Co.,  165 
Ala.  326.  46  S  495,  16  AnnCas  445. 

[a]  Tnin  mniiliig  at  <Uuiff*roiu 
apeeOd— A  conductor  Is  not  Justified 
in  ordering  or  compelling  a  white 
passenger  in  the  negro  coach  to  go 
Into  another  coach  while  the  train  is 
running  at  a  dangerous  rate  of  speed. 
Central  of  Georgia  R.  Co,  v.  Carle- 
ton,  163  Ala.  62,  61  S  27. 

8.  Indianapolis  St.  R.  Co.  v. 
Hockett,  161  Ind.  196,  67  106  [afC 
(A.)  64  NE  633]. 

[a]  VewabofB. — TVhere,  according 
to  a  general  custom,  newsboys  are 
permitted  to  go  on  street  railroad 
cars  to  sell  and  deliver  papers,  a 
boy  is  not  a  trespasser  while  on  a 
car  selling  a  paper,  unless  his  right 
to  remain  on  the  car  has  been  ter- 
minated by  reasonable  notice.  In- 
dianapolis St.  R.  Co.  V.  Hockett.  161 
Ind.  196,  67  NE  106  Jaflf  (A.)  64  NE 
633]. 

9.  Barney  v.  The  T>.  R.  Martin,  2 
F.Cas.  No.  1,030,  11  Blatchf.  233  [dlsm 
app  91  U.  C.  366,  23  U  ed.  439]; 
Com.  V.  Power,  7  Mete.  (Mass.)  696. 
41  AmD  466;  Barney  v.  Oyster  Bay. 
etc..  Steamboat  Co.,  67  N.  T.  301,  23 
AmR  116. 

[a]  Wlun  ft  pw nffT  OA  boacd 
of  »  BtMun'boat  persists  in  pursuing 
the  business  of  aa  express  agent, 
contrary  to  the  rules  and  against  the 
remonstrance  of  the  carrier,  after 
havlny  been  on  that  occasion  and  on 
a  former  occasion  requested  to  de- 
sist, his  refusal  justifies  the  luurier 
in  ejecting  him.  Barney  v.  The  D.  R. 
Martin.  2  F.  Cas,  No.  1,030,  11 
Blatchf.  233;  Barney  v.  Oyster  Bay, 
etc.  Steamboat  Co..  67  N.  T.  801,  23 
AmR  116. 

Bafttaal  to  mm1t*  mutih.  peraou  mm 
Wtmmgvxu  see  supra  9  1064. 

10.  Artt. — St.  Louis,  etc.,  R.  Co." 
T.  Osborn,  67  Ark.  399,  6S  SW  142 
(soliciting  for  hotel);  Landrlgan  v. 
State,  31  Ark.  50,  25  AmR  647. 

Ga. — Fluker  v.  Georgia  R.,  etc., 
Co..  81  Ga.  461,  8  SE  629,  12  AmSR 
S23.  2  L.RA  843. 

Mass. — Com.  v.  Power,  7  Uetc.  688, 
41  AmD  486. 

Mich. — Cole  V.   Rowen,   88  Ulch. 


219,  60  NW  138.  13'LRA  848. 

Miss. — Rose  V.  liouIsvlUe,  etc.,  R. 
Co.,  70  Miss.  725,  12  S  826,  36  AmSR 
686. 

N.  T. — Barney  v.  Oyster  Bay,  etc.. 
Steamboat  Co.,  67  N.  Y.  301.  23  AmR 
116:  McKernan  v.  Manhattan  R.  Co., 
64  N.  y.  Super.  364. 

Tenn. — Summltt  v.  State,  8  Lea  413, 
41  AmR  687. 

See  generally  Railroads  [38  Cyc 
8  22  ] 

Bamlattona  as  to  nae  ot  eantoCl 
pmiuses  ireiMTBllr  see  supra  |S  1075- 
1077. 

[a]  Penoa  with  tloket. — Where 
an  innkeeper  habitually  entered  the 
depot  of  a  railroad  company  to 
solicit  passengers  to  go  to  the  inn. 
and,  after  repeated  notices  to  desist, 
obtained  a  ticket  to  the  car  of  a  rail- 
road company,  and  in  the  depot  on 
his  way  to  the  oar  was  ordered  to 
go  out  and  refused  so  to  do,  and  did 
not  exhibit  his  ticket  or  disclose  his 
real  intention,  his  ejection  from  the 
depot  was  justifiable.  Com.  v.  Power, 
7  Mete.  (Mass.)  E96.  41  AmD  465. 

II.  See  supra  S  1066. 

IS.  Higglns  V.  Southern  R.  Co..  98 
Ga.  761,  25  SE  837;  Thomas  v.  Chi- 
cago, etc..  R.  Co.,  72  Mich.  355,  40 
NW  463;  Grahn  v.  International,  etc., 
R.  Co.,  100  Tex.  27.  93  SW  104,  123 
AmSR  7G7,  6  L.RANS  1D25. 

IZ.  Indianapolis,  etc.,  R,  Co.  v. 
Kennedy,  77  Ind.  607;  Marshall  v.  St. 
Louis,  etc.,  R.  Co.,  78  Mo.  610. 

14.  Ga. — Central  of  Georgia  R.  Co. 
V.  Almand,  116  Ga.  780,  43  SE  67. 

III.  — Illinois  Cent.  R.  Co.  v.  John- 
son, 67  111.  812;  Chicago,  etc,  R,  Co. 
V.  -Flags,  43  111.  864,  02  AmD  13S. 

Kan. — Kansas  Pao.  R.  Co.  v  Kesa- 
ler,  18  Kan.  623. 

Mo. — McGeo  v.  Missouri  Pac.  R. 
Co.,  92  Mo.  208,  4  SW  738,  1  AmSR 
706;  Burke  v.  Missouri  Pac.  R.  Co., 
61  Mo.  A.  481;  Jones  v.  Wabash,  etc., 
R.  Co.,  17  Mo.  A.  168. 

Wis. — Boehm  v.  Duluth,  etc..  R. 
Co.,  91  Wis.  592.  66  NW  606. 

Bntr  to  eanr  on  fMlfht  traliis 
see  generally  supra  9  1066. 

B jeoUon  tor  f Hilar  to  oomjfJs  with 
oonalttoiis  as  to  nainf  <a  xxeight 
traia  see  infra  S  1176. 

15.  Wieland  v.  Southern  Pac.  Co., 
1  Cal.  A.  343,  82  P  226. 

16.  S^wartz  v.  Missouri,  etc.,  R. 
Co..  88  Kan.  30,  109  P  767. 

17.  See  supra  9  1071. 

IB.    MoKlnley  v.  Chioap>,  etc.,  R. 


Co.,  44  Iowa  314.  24  AmR  748;  Mar- 

?uette  V.  Chicago,  etc.,  R.  Co.,  33 
owa  662;  Peck  v.  New  York  Cent., 
etc.,  R.  Co.,  70  N.  Y.  687;  Bass  V. 
Chicago,  etc.,  R.  Co..  36  Wis.  460,  17 
AmR  495,  9  AmRRep  101. 

19.  Bass  V.  Chicago,  etc.,  R.  Co., 
36  Wis.  460.  17  AmR  495. 

30.  Brown  v.  Memphis,  etc.,  R. 
Co..  7  Fed.  61. 

[a]  Female  of  notozloua  rapnta- 
tion. — A  railroad  company  may  right- 
fully exclude  from  the  women's  car  a 
female  passenger  whose  reputation  Is 
so  notoriously  bad  as  to  furnish 
reasonable  grounds  to  believe  that 
her  conduct  will  be  ofTensive,  or 
whose  demeanor  at  the  time  is  annoy- 
ing to  other  passengers;  but  she  can- 
not be  excluded  for  unchastity  not 
aftecttng  her  conduct  nor  furnishing 
reasonable  grounds  to  believe  that 
she  will  misbehave  in  the  car.  when 
her  conduct  at  the  time  Is  ladylike 
and  unexceptionable.  Brown  v.  Mem- 
phis, etc.,  R.  Co.,  7  Fed.  61. 

81.  Bzhlbltloa  and  anTrenOev  Of 
tickets  see  supra  93  1128-1132. 

aa.  U.  S. — Texas,  etc..  R  Co.  V. 
Diefenbach,  167  Fed.  39,  92  CCA 
501;  Missouri,  etc.,  R.  Co.  v.  Smith, 
162  Fed.  608,  81  CCA  698,  10  AnnCas 
939;  Brown  v.  Memphis,  etc.,  R.  Co., 
4  E^d    37  -  ■  r 

Ala. — McOhee  v.  Reynolds.  117  Ala. 
413.  23  S  68;  Louisville,  etc.,  R.  Co. 
V.  Johnson,  92  Ala.  204,  9  S  289,  26 
AmSR  86. 

Cal. — Cox  V.  Los  Angeles  Terminal 
R.  Co.,  109  Cal.  100,  41  P  794;  Nye 
V.  Marysvllle.  etc.,  St  R.  Co.,  97  Cal. 
461.  82  P  630. 

Del.— Whitttngton  y.  Philadelphia, 
etc..  R.  Co.,  93  A  668. 

D.  C. — ShortBleeves  v.  Capital 
Tract.  Co.,  28  App.  866,  8  LRANS 
287. 

Fla. — ^Wright  v.  Georgia  Southern, 
etc.,  R.  Co..  66  Fla.  610,  63  S  909, 
AnnCaBl916E  1134. 

Ga. — Allison  v.  Georgia  R.,  etc., 
Co.,  132  Ga.  834,  66  SB  86:  Harp 
V.  Southern  R.  Co.,  119  Ga.  927,  47  SE 
206.  100  AmSR  212;  Atlantic  Coast 
Line  R.  Co.  v.  Barton,  14  Ga.  A.  160. 
80  SE  630. 

111. — Chicago,  etc..  R.  Co.  v.  Her- 
ring, 57  111.  69;  Illinois  Cent.  R.  Co. 
V.  Whittemore,  43  111.  420,  92  AmD 
138:  Ohio,  etc.,  R.  Co.  v.  Muhling, 
30  in.  9,  81  AmD  336;  Terre  Haute, 
etc  R.  Co.  V.  Vanatta.  21  111.  188. 
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this  rule  is  in  effect  prescribed  by  statute.^  .  It  is 
a  usual  and  reasonable  reqairement  that  the  passen- 
ger not  only  shall  have  a  ticket  or  other  evidence 
of  his  right  to  transportation,  bnt  also  shall  present 
it  Then  required  by  the  eondnetor,  or  surr^ider  it 
on  demand,  and  for  a  refusal  so  to  do  he  may  be 


Hoerr,  120  111.  A.  «B. 

Ind. — ^Baltimore,  etc.,  R.  Co.  t.  Mc- 
Donald, 68  Ind.  316:  Indlanapolla, 
etc.,  R.  Co.  V.  Rlnard,  48  Ind.  293; 
Columbus,  etc,  R.  Co.  v.  Powell.  40 
Ind,  S7;  Indianapolis  Tract.,  eta,  Co. 
V.  Lockman,  49  Ind.  A.  143.  96  NB 
970. 

Iowa. — Adams  v.  Chicago  Great 
Wefitern  R.  Co..  1B6  Iowa  31.  135 
NW  21.  42  LRANS  373;  Hollbauer 
V.  Delhi,  etc.,  R.  Co.,  62  Iowa  342. 
3  NW  121.  35  AmR  278;  Stone  v. 
Chicago,  etc.,  R.  Co.,  47  Iowa  82,  20 
AmR  456;  Haley  v.  Chicagw.  stc,  R. 
Co.,  21  Iowa  15. 

Ky. — Chesapeake,  etc.,  R.  Co.  v. 
Friend.  15»  Ky.  778,  169  SW  500, 
LRA1916C  148;  Louisville  R.  Co.  v. 
nutti,  141  Ky.  Ell,  133  SW  200,  38 
LRAXS  867;  McKfnley  v.  Louisville, 
etc.,  R.  Co.,  137  Ky.  846.  127  SW  483, 
28  LRANS  611;  Anderson  v.  Louis- 
ville, etc.,  R.  Co.,  134  Ky.  843,  120  SW 
298,  20  AnnCas  920;  Chesjipeahe.  etc.. 
R.  Co.  V.  Roblnett.  107  SW  763.  32 
KyL  1077;  Nutter  v.  Southern  R. 
Co.,  78  SW  470.  471.  25  KyL  1700 
[quot  Cycl;  Nussbaum  v.  Louisville 
R.  Co..  57  SW  249.  22  KyL  271;  Cin- 
cinnati, etc.,  R.  Co.  V.  Barkley,  13 
KyL  831. 

Me.— State  v.  Goold,  53  Me.  279, 

Md. — McClure  v.  Philadelphia,  etc., 
R.  Co.,  34  Md.  532,  6  AmR  345. 

Mass. — Podespik  v.  Worcester 
Cons.  St.  R.  Co..  216  Mass.  213,  103 
NE  638 ;  Hudson  v.  Lynn,  etc.,  R. 
Co..  178  Mass.  64.  59  N£  647;  O'Brien 
V.  Boston,  etc.,  R.  Co.,  16  Oray  20, 
77  AmD  347. 

Mich. — Lake  Shore,  etc.,  R.  Co.  v. 
Pierce.  47  Mfch.  277,  11  NW  157; 
Canada  Great  Western  R.  Co.  v. 
Miller,  19  Mich.  305. 

Miss. — Jackson  v.  Alabama,  etc., 
R.  Co.,  76  Miss.  703.  25  S  3B3;  Mem- 
phis, etc. ,  R.  Co.  V.  Chastine,  54 
Miss.  603. 

Mo. — Tarrant  v.  St.  Louis,  etc.,  R. 
Co..  237  Mo.  665.  141  SW  600;  Shular 
V.  St.  Louis,  etc.,  R.  Co.,  92  Mo.  339. 
2  SW  310;  Llllis  V.  St.  Louis,  etc.. 
R.  Co.,  64  Mo.  464:  Gates  v.  Qulncy. 
etc..  R.  Co.,  12S  Mo.  A  884,  102  SW 
50. 

N.  J. — ^WrlE:ht  V.  Orange,  etc.,  R. 
Co.,  77  N.  J.  L.  774,  73  A  517.  23 
LRANS  571;  Jardlne  v.  Cornell.  50 
N.  J.  L.  485,  14  A  590;  Petrte  v. 
Pennsylvunla  R.  Co.,  42  N.  J.  L.  449: 
State  v.  Overton,  24  N.  J.  L.  435.  61 
AmD  671. 

N.  T. — Hlbbard  v.  New  York,  etc., 
R.  Co.,  15  N.  Y.  456;  Northern  R. 
Co.  v.  Page,  22  Barb.  130. 

N.  C. — Clark  v.  Wilmington,  etc., 
R.  Co.,  91  N.  C.  506,  49  AmR  647. 

Oh.— Cincinnati,  etc..  R.  Co.  v.  Skill- 
man.  39  Oh.  St.  444;  Shelton  v.  Lake 
Shore,  etc..  R.  Co..  29  Oh.  St.  214; 
Wilt  V.  W.ihash  R.  Co..  21  Oh.  Clr. 
Ct.  679,  n  Oh.  Clr.  Dec.  E89. 

Okl.- — Chlrapo.  etc.,  R.  Co.  v.  Kvans. 
41   Okl.  411.  138  P  804,  51  LRANS 

ens. 

Or. — Clark  v.  North  Pac.  SS.  Co.,  74 
Or.  470.  144  P  472,  LRA1916K  487. 

S.  C. — Moore  v.  Columbia,  etc.,  R. 
Co..  38  S.  C.  1,  10  SE  781. 

Tex. — Breen  v.  Texas,  etc.,  R.  Co.. 
50  Tex.  43;  Texas  Cent.  R.  Co.  V, 
Rose.  (Civ.  A.)  161  SW  887. 

Vt. — Jerome  v.  Smith,  48  Vt.  230, 
21  Amll  126. 

Wash. — Kirk  v.  Seattle  Electric  Co.. 
68  Wash.  283.  108  P  604,  31  LRANS 
991;  Brfiymer  v.  Seattle,  etc.,  R.  Co.. 
35  Wash.  346,  77  P  495. 

W.  Va  — McKriy  v.  Ohio  River  R. 
Co..  84  W.  Va.  65.  11  SE  737,  26  Am 
SR  913.  9  LRA  132. 

Wis. — Daley  v.  Chlcano.  etc..  R. 
Co  .  145  Wis.  249,  129  NW  lOSi,  32 
LRANS  1164. 

Ont, — Pulton  V.  Grand  Trunk  R. 


Co.il7.U.  C.  Q.  B.  428. 

**Where  one  refuses  to  pay  the 
reguiar  fare  the  relation  of  pas- 
senger and  carrier  Is  not  created, 
and  the  one  thus  refusing  Is  a  tres- 
passer, and  may  be  ejected  from  the 
car,  and  Is  without  remedy,  if  no 
unnecessary  force  is  used."  Indian- 
apolis Tract.,  etc..  Co.  v.  Lookman, 
49  Ind.  A.  14S,  96  NE  970.  973. 

[a]  IK  tbe  »1HWBM  of  a  MrMatocy 
statute,  where  a  passenger  refuses 
or  falls  to  produce  evidence  of  hfs 
right  to  transportation  or  to  pay  the 
lawful  fare  after  demand  and  after 
being  accorded  a  reasonable  time  for 
compliance,  he  forfeits  his  rights  as 
a  passenger  and  subjects  himself  to 
ejection  from  the  train.  Missouri, 
etc.,  R.  Co.  v.  Smith,  168  Fed.  608, 
81  CCA  698.  10  AnnCas  939. 

[  b]  Zllnstratioas^  ( 1 )  A  person 
who,  although  having  a  ticket,  boards 
a  train  by  getting  on  the  platform 
of  the  blind  baggage  car  has  no 
right  of  action  as  a  pasRenger  be- 
cause of  the  conductor  pulling  him 
off  the  car,  where  he  doe.?  not  tell 
the  conductor  when  ordered  to  get 
off  that  he  has  a  ticket,  and  the  con- 
ductor has  not  seen  a  ticket,  or  doey 
not  suppose  that  he  has  one.  Mc- 
Graw  V.  Southern  R.  Co.,  135  N.  C. 
264.  47  SE  758.  (2)  Where  a  passen- 
ger having  a  che«k  given  him  by  one 
conductor  falls  to  produce  it  on  de- 
mand by  a  succeeding  conductor, 
and  refuses  to  pay  fare,  he  may  be 
ejected.  Jerome  v.  Smith,  48  Vt. 
230.  21  AmR  125;  Price  v.  Chesa- 
peake, etc..  R.  Co.,  46  W.  Va,  638,  33 
SE  255. 

[c1  SafUal  to  faznlsh.  ticket  ao- 
oorduur  to  oontraot. — A  passenger 
who  has  purchased  transportation 
between  two  places  and  received  a 
contract  entitling  him  to  a  return 
ticket  on  demand  at  the  place  of 
destination,  which  was  refused  when 
demanded,  cannot  recover,  on  at- 
tempting to  return  without  a  ticket, 
for  being  ejected  from  the  company's 
train,  as  he  can  recover  only  for 
breach  of  contract  to  furnish  the  re- 
turn ticket.  Wilt  V.  Wabash  R.  Co.. 
21  Oh.  Clr.  Ct.  679,  11  Oh.  Clr.  Dec. 
589. 

[d]  That  a  persos  wlio  refuses  to 
pay  Ms  fare  is  drunk  does  not  di- 
minish the  conductor's  rigiit  to  re- 
move him,  but  creates  a  duty  so  to 
do  for  the  sake  of  the  other  passen- 
eers.  Podespik  v.  Worcester  Cons. 
St.  R.  Co.,  216  Mass.  213,  103  NE 
038.    See  also  supra  S  11GB. 

83.  See  statutory  provisions.  And 
see  Chicago,  etc.,  R.  Co.  v.  Watklns, 
117  Ark.  488,  175  SW  1167.  LRA1916E 
311;  Toledo,  etc..  R.  Co.  v.  Wright.  68 
Ind.  686.  34  AmR  277  (construing  the 
act  of  May  11.  1852,  t  28  [1  Rev.  St. 
(1876)  p  709]);  Hudson  v.  Lynn,  etc, 
R.  Co..  178  Mass.  64.  69  NE  647; 
Handolph  v.  Qulncy.  etc.,  R.  Co..  129 
Mo.  A.  1,  107  SW  1029;  Toronto  R. 
Co.  V.  Paget,  42  Can.  S.  C.  488  (con- 
struing Ont.  Railway  Act  [1906]  [6 
Edw.  VII  c  30]  li  6,  116,  and  Toronto 
R.  Co.  (Charter  1  17);  Grand  Trunk  R. 
Co.  V.  Beaver,  22  Can.  S.  C.  498  (con- 
struing  General  Railway  Act  B  248): 
Fulton  V.  Grand  Trunk  R.  Co.,  17  U. 
C.  Q.  B.  428. 

[a]  Fennlssive  statnte, — A  stat- 
ute providing  that,  if  any  passenger 
shall  refuse  to  pay  his  fare  or  toll, 
the  conductor  of  the  train  and  the 
servants  of  the  corporation  may  put 
htm  out  of  the  cars  at  any  usual 
stopping  place  Is  permissive,  and  not 
prohibitory,  In  Its  terms;  It  allows  a 
railroad  company  to  do  a  given  thing 
for  a  specified  reason  at  a  certain 
place;  but  the  law  does  not  prohibit 
the  railroad  company  from  doing  the 
same  thing  for  the  same  or  any  other 


ejected,**  although  the  conductor  has  before  seen 
the  ticket  or  has  had  knowledge  of  its  purchase.'" 
Thus  a  passenger  may  be  ejected  where  he  has  dis- 
posed of,  misplaced,  or  lost  his  ticket,  and  fails  or 
refuses  to  pay  fare;"  or  where  he  fails  or  refuses 
to  comply  with  a  reasonable  regulation  as  to  tiie 

valid  reason,  or  at  any  other  place. 
Toledo,  etc.,  R.  Co.  v.  Wright.  68  Ind. 
586.  34  AmR  277  (conatruTng  tlie  act 
of  May  11.  1852.  |  28  [1  ^ev.  St 
(1876)  p  709J). 

U.  S. — Texas,  etc,  R.  Co.  v. 
DIefenbach,  167  Fed.  39,  92  CCA  601. 

Conn. — ^Downs  v.  New  Yorl^  etc.. 
R.  Co..  86  Conn.  287,  4  AmR  77: 
liavens  v.  Hartford,  etc.,  R.  Co.,  28 
Conn.  69. 

111.— Illinois  Cent.  R.  Co.  v.  Lou- 
than.  80  III.  A.  679. 

Ind. — Chicago,  etc.,  R.  Co.  v.  Hold- 
rldge,  118  Ind.  281,  20  NE  837. 

Ky. — Ponder  v.  Lexington,  etc.,  R. 
Co.,  164  Ky.  69,  174  SW  786. 

Mass. — Standish  v.  Narragansett 
SS.  Co.,  Ill  Mass.  S12,  16  AmR  66. 

Mich. — ^Van  Dussn  v.  Grand  Trunk 
R.  Co.,  97  Mich.  439,  66  NW  848,  37 
AmSR  354. 

Mo. — Bolles  v.  Kansas  City  South- 
ern R.  Co.,  134  MO.  A.  696,  116  SW 
459;  Woods  V.  Metropolitan  St.  R. 
Co.,  48  Mo.  A.  126. 

N.  H. — Stats  V.  Thompson,  20  N. 
H.  250. 

N.  Y. — Vedder  v.  Fellows.  20  N.  Y. 
126;  Northern  R.  Co.  v.  Page,  22 
Barb.  130;  Weaver  v,  Rome,  etc.,  R. 
Co.,  8  Thomps.  &  C.  270. 

N.  C. — Sawyer  v.  Norfolk  Southern 
R  Co.,  171  N.  C.  13.  86  SB  166;  Ma- 
son V.  Seaboard  Air  Line  R.  Co.,  169 
N.  C.  183,  75  SE  25,  AnnCasl914B 
911. 

Tex. — International,  etc.,  R,  Co. 
Goldstein.  2  Tex.  A.  Civ.  Caa.  i  274. 

Can. — Grand  Trunk  R.  Co.  v. 
Beaver.  22  Can.  S.  C.  498. 

[a]  Bound  trip  tio3c«t  In  two  parts. 
— Where  the  purchaser  of  a  round 
trip  ticket  In  two  parts  offers  to 
surrender  the  portion  for  the  return 
trip,  not  having  used  the  first  part, 
ho  cannot  be  required  to  surrender 
the  first  part,  even  though  the  car- 
rier's rules  so  provide.  Chicago,  etc., 
R.  Co.  V.  Holdrldge.  118  Ind.  281.  20 
NE  837. 

[b]  Befnsal  to  present  mUeag* 
book  with  ezobanffe  ttoket. — A  pas- 
senger purchasing  a  mileage  book 
who  refuses  on  the  demand  of  the 
conductor  to  present  the  book  when 
presenting  tne  issued  exchange 
ticket  may  be  ejected.  Mason  v. 
Seaboard  Air  Lino  R.  Co.,  159  N.  C. 
183.  75  SE  25.  AnnCa3l914B  911. 

Bsgnlatiou  reanirlng  exUbitlon 
and  sorrender  of  tlokeis  see  supra 
I  1128. 

26.    Ilibbard  v.  New  York,  etc.,  R. 

Co..  15  N.  Y.  455. 

26.  Conn.— Downs  v.  New  York, 
etc..  R.  Co..  36  Conn.  2S7,  4  AmR  77. 

Ga. — Hays  v.  Southern  R.  Co..  119 
Ga.  927,  47  SE  206,  100  AmSR  212. 

Ind. — Union  Tract.  Co.  v.  Vestal. 
110  NE  211. 

Ky. — Nutter  v.  Southern  R.  Co..  78 
SW-470,  25  KyL  1700. 

Mass. — Standish  v.  Narragansett 
SS.  Co..  Ill  Mass.  512.  15  AmR  fiS. 

Miss. — Louisville,  etc.,  R.  Co.  v, 
Maybln.  66  Miss.  83,  5  S  401. 

N.  J. — Rogers  v.  Atlantic  City  R. 
Co.,  57  N.  J.  L.  703.  34  A  11:  Ripley 
V.  New  Jersey  R.,  etc.,  Co.,  31  N.  J. 
L,  338;  Durand  v.  Newark,  etc.,  St.  R. 
Co..  11  N.  J.  L.  .T.  .?70. 

Oh. — Crawford  v.  Cincinnati,  etc., 
R.  Co.,  26  Oh.  St.  580. 

S.  C. — Adams  v.  Southern  R.  Co., 
103  S.  C.  327.  87  SE  1007,  LRA1916D 
1183. 

Tex. — Gulf,  etc.,  R.  Co.  v.  McCor- 
mlck,  46  Tex.  Civ.  A.  425,  100  SW 
202;  Texas,  etc.,  R.  Co.  v.  Smith.  38 
Civ.  A.  4.  84  SW  852. 

Ont. — Haines  v.  Grand  Trunk  R. 
Co.,  29  Ont.  L.  558.  15  DomLR  714,  16 
OnRCas  369,  6  OntWN  298. 

[a]  "The  great  weight  of  aattov- 
Ity  holds  that,   when  a  passenger 
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maximnm  amount  which  may  be  tendered  in  pay- 
ment of  fare;*^  ot  where  he  offers  to  pay  his  fare 
but  onhr  on  a  condition  which  he  has  no  right  to 
exact;"  or  where  on  enterii^  another  car  he  faih 
or  refnaes  to  pay  a  second  fare  or  present  a 
transfer." 

Konpiqrment  of  fare  of  child.  Where  a  child  of 


immature  years  is  in  charge  of  a  parent  or  other 
costodiui,  and  the  one  so  in  chai^  refuses  to  pay 
the  lawful  fare  for  the  child,  the  parent  or  custodian 
and  the  child  may  both  be  ejected,  althoi^li  the  fare 
for  the  parent  or  custodian  has  been  paid  or  ten- 
dered," or  the  child  may  be  ejected  without  the 
ejection  of  the  parent  or  custodian,  if  the  latter  has 


loB«a  his  ticket,  he  Is  entitled  to  a 
reasonable  time  to  And  It,  and.  fall- 
ing to  find  It,  he  must  pay  cash  fare 
or  set  off  the  train.  Adams  v. 
Southern  R.  Co.,  103  S.  C.  327,  329, 
87  SB  1007.  l.RA191«D  1183  and  note. 

tb]  Beasoa  for  rule. — "The  reason 
Is  that  it  Is  In  accord  with  a  reason- 
able rule  and  a  necessary  rule.  If 
this  were  not  the  rule,  one  ticket 
would  always  do  for  two.  The  jias- 
senger  who  bought  the  ticket  could 
not  be  put  oft,  because  he  had  paid 
his  fare.  The  passenger  who  had  the 
ticket  could  not  be  refused  transpor- 
tation, because  he  had  conclusive  evi- 
dence, and  the  only  evidence  avail- 
able to  the  passenger,  that  he  had 
paid  his  fare.  It  would  not  even  be 
necessary  to  show  collusion,  or  that 
there  should  be  collusion,  because 
the  passenger,  after  he  had  bought 
ard  paid  for  his  ticket,  and  checked 
his  baggage  on  It,  might  have 
dropped  It.  and  another  could  have 
found  it."  Adams  v.  Southern  It.  Co., 
103  S.  C.  827.  829.  87  SE  1007.  LRA 
I'JlGD  1183.  To  same  effect  Harp  v. 
Southern  R.  Co..  119  Ga.  927,  47  SE 
20G,  100  AmSR  212.  See  also  supra 
I  1132. 

[c]    OITar  to  prove  loM  of  ttokat.^ — 

A  passenger  has  no  right  to  be  car- 
ried on  an  offer  to  prove  that  he  has 
lost  hlB  ticket.  Harp  v.  Southern  R. 
Co.,  119  Ga.  927.  47  SE  206,  100  Am 
SR  212. 

[  d  ]  A  passmrer  attsmptliiir  to 
land  from  a  steamboat  without  sur- 
render of  his  ticket,  claiming  to  have 
lost  It,  may  be  detained  for  a  reason- 
able time  for  Inquiry  on  the  spot  as 
to  the  circumstances  and  the  truth 
of  his  claim.  Standlsh  v.  Narragan- 
sett  SS.  Co.,  Ill  Mass.  612,  15  AmR 
66. 

[e]  Xaw  of  "hat  oheok." — ^A  pas- 
senger on  a  railroad  train  subject  to 
the  Dominion  Railway  Act,  Can.  Rev. 
St.  (190S)  c  37.  who  has  lost  the 
"hat  check"  given  him  on  the  sur- 
render of  his  ticket  by  the  conductor 
for  the  latter'a  own  convenience.  Is 
not  liable  to  expulsion  from  the  train 
in  default  of  paying  another  fare  un- 
der a  railroad  by-law  purporting  to 
authorUe  the  company  to  put  off  the 
train  any  passenger  who  refuses  to 
produce  and  deliver  up  his  "ticket" 
on  demand.  Haines  v.  Grand  Trunk 
R.  Co.,  29  Ont.  L,.  558,  15  Doml.R  714, 
16  CanRCaa  359.  5  OntWN  298. 

[  f  ]  Tlok«t  with  oompanlon, — 
Where  before  plaintiff  boarded  de- 
fendant's railroad  train  she  handed 
her  ticket  to  L,  her  companion,  for 
safe-keeping,  and  L.  being  unable  to 
secure  a  seat  in  the  car  with  plain- 
tiff, left  it  to  go  Into  another  car 
and  was  left  at  the  station  still  hav- 
ing plaintiff's  ticket  in  her  posses- 
sion, and  when  plaintiff  was  called 
on  for  her  fare  she,  having  neither 
ticket  nor  money,  was  ejected  at  the 
next  station,  such  ejection  was  Justi- 
fiable. Nutter  V.  Southern  R.  Co..  78 
SW  470.  25  KyL,  1700. 

37.  Burge  V.  Georgia  R..  etc..  Co., 
133  Ga.  423,  65  SE  S79.  18  AnnCas 
42;  KnoxvlUe  Tract.  Co.  v.  Wilker- 
son.  117  Tenn.  482,  99  SW  992.  9  LRA 
N3  B79,  10  AnnCas  641. 

[a]  ZUiistrattona.— (1 )  A  conduc- 
tor of  a  street  railroad  whose  rules 
prescribe  two  dollars  as  the  maxi- 
mum amount  for  which  a  conductor 
shall  supply  change  to  a  passenger 
Is  not  required  to  furnish  change  for 
five  dollars  to  collect  three  fares  and, 
no  other  tender  being  made,  may  re- 
quire such  personfl  to  leave  the  car. 
Burgp  V.  Georgia  R.,  etc,  Co.,  133  Ga. 
423.  «S  SB  879,  18  AnnCas  42.  (2)  A 
rale  of  a  street  railroad  company  re- 
quiring conduotors  to  be  provided 


with  currency  or  fractional  coins  to 
the  amount  of  five  dollars,  and  to 
change  money  of  that  denomination 
or  less  when  tendered  In  paymsnt  of 

a  five-cent  faro,  and  on  failure  of  a 
passenger  to  tender  money  of  that 
denomination  or  less  to  put  him  off 
the  car  Is  a  reasonable  rule;  and  a 
conductor  may  refuse  to  change  a 
ten  dollar  bill  tendered  by  a  pas- 
senger for  the  payment  of  the  fares 
of  himself  and  wife,  and  may  on  a 
failure  otherwise  to  pay  the  fare  re- 
uuire  them  to  leave  the  car,  although 
the  passenger  had  no  knowledge  of 
the  rule.  KnoxvHle  Tract.  Co.  v.  W11- 
kerson,  117  Tenn.  482,  99  SW  992,  9 
LRANS  B79.  10  AnnCas  641. 

Azaout  of  tender  g»ii»niUr  see 
supra  >  1103. 

38.  wllloughby  V.  Birmingham  R., 
etc.,  Co.,  11  Ala.  A.  611.  66  S  887; 
Louisville  R.  CO.  V.  Huttl.  141  Ky. 
611,  183  SW  200,  33  LRANS  867; 
Rahllly  V.  St.  Paul,  etc.,  R.  Co.,  66 
Minn.  153.  68  NW  853. 

[a]  XUnstratioiLf— Where  a  pas- 
senger on  a  street  car  offers  to  ex- 
change his  fare  for  a  transfer  and 
demands  that  the  conductor  shall  get 
his  transfer  ready  before  he  will  pay 
the  fare,  his  ejection  by  the  conduc- 
tor Is  not  wrongful,  as  the  right  to 
demand  a  transfer  does  not  exist  un- 
til the  fare  Is  paid.  Wllloughby  v. 
Birmingham  R.,  etc.,  Co.,  11  Ala.  A. 
611,  66  3  887;  Louisville  R.  Co.  v. 
Hutti.  141  Ky.  Ell,  13S  BW  2O0,  S3 
LRANS  867. 

2».  Ala. — Birmingham  R.,  etc.,  Co. 
V.  Yielding,  155  Ala.  359,  46  S  747. 

Conn. — Norton  v.  Consolidated  R. 
Co.,  79  Conn.  109.  63  A  1087,  118  Am 
SR  132,  6  AnnCas  943. 

Ga. — Hornesby  v.  Georgia  R.,  etc., 
Co.,  120  Ga.  913,  48  SE  339,  1  AnnCas 
391 

Mass. — Crowley  v.  Fitchburg,  etc., 
R.  Co.,  186  Mass.  279.  70  NE  B6. 

N.  Y. — Homlston  v.  Long  Island  R. 
Co.,  3  Misc.  342,  22  NYS  738. 

Wash.— Kirk  V.  Seattle  Electric 
Co..  68  Wash.  281,  108  P  604.  31  LRA 
NS  991. 

[a]  A  stzMt  oar  ooadnetor  nMd 
not  aooopt  the  passenrer's  oontsntloa 

that  he  Is  already  a  passenger  be- 
cause of  payment  of  the  first  fare, 
and  falling  and  refusing  to  pay  fare 
or  to  present  a  transfer  on  demand 
he  has  no  lawful  right  ITo  passage, 
and  the  conductor  Is  justified  in 
f'jecting  him.  Kirk  v.  Seattle  Elec- 
tric Co..  58  Wash.  283,  108  P  604,  31 
LRANS  991. 

[b]  rallure  to  produce  transfer 
cheek, — Where  a  street  railroad  com- 
pany voluntarily  permits  paaaeiigera 
lo  transfer  from  one  car  to  another 
on  obtaining  a  transfer  check,  the 
person  who  falls  to  comply  with  the 
requirements  as  to  such  check  and 
refuses  to  pay  fare  cannot  recover 
when  ejected  from  the  car,  where  his 
failure  to  have  a  valid  transfer  check 
was  not  due  to  the  fault  of  some  em- 
ployee of  the  company.  Hornesby  v, 
Georgia  R.,  etc.,  Co..  120  Ga.  913,  48 
SE  339,  1  AnnCas  391, 

r  c  ]  Gondoetor  oannot  dlsreflrard 
ml*  requiring  transfer. — Where  the 
rules  of  a  street  railroad  company 
require  that  a  passenger  on  trans- 
ferring from  one  line  to  another  shall 
produce  a  transfer  or  pay  his-  fare 
on  the  second  line,  and  a  passenger 
on  leaving  a  car  in  order  to  transfer 
to  another  line  is  not  given  a  trans- 
fer by  the  conductor  of  the  car  he  is 
leaving,  but  such  conductor  shouts 
to  the  other  conductor  that  plaintiff 
has  paid  his  fare  and  that  he  should 
be  passed,  and  the  passenger  refuses 
to  pay  a  fare  on  the  car  to  which  he 
transfers,  tha  conductor  has  no  rli^t 


to  disregard  the  rule  and  has  a  right 

to  eject  him.  Crowley  v.  Fltchburg, 
etc..  R.  Co..  185  Mass.  279,  70  NE  66. 

[d]  TaUuM  to  giv  rvoelpt  for 
oaslL  iars.— But  where,  owing  to  his 
Inability  to  procure  a  ticket  before 
starting,  a  passenger  pays  cash  fare 
to  the  conductor  who  fails  to  give 
him  a  receipt,  it  has  been  held  that 
he  may  not  be  ejected  by  the  conduc- 
tor of  another  train  to  which  It  was 
necessary  for  him  to  transfer  for  re- 
fusing to  pay  a  second  time,  where 
the  second  conductor  has  actual 
knowledge  of  the  payment  to  the  first 
conductor.  Homlston  v.  Long  Island 
R.  Co.,  3  Misc.  342,  22  NYS  738, 

[e]  A  street  oar  passengvr  desir- 
bur  to  test  th*  oompany's  power  to 
withhold  a  transfer  from  him,  or  to 
refuse  him  carriage  without  payment 
of  another  fare  on  a  second  car, 
should  withdraw  when  the  company 
asserts  Its  position  adverse  to  his 
claim  to  a  transfer  and  test  hia 
rights  la  the  courts,  and  should  not 
remain  on  the  car  without  paying 
fare,  and  Invite  application  oi  force 
to  eject  him.  Kirk  v.  Seattle  Elec- 
tric Co.,  68  Wash.  283,  108  P  604,  31 
LRANS  991. 

[f1  Where  a  passenger  loses  his 
xli^ts  as  snoh  by  refusing  to  obey 
a  rule  forbidding  passengers  to  ride 
on  the  front  platform  of  a  street  car, 
he  is  not  entitled  to  a  transfer,  and 
hence  on  entering  a  second  car  he  Is 
not  entitled  to  ride  without  paying  a 
second  fare.  Kirk  v.  Seattle  Electric 
Co.,  68  Wash.  283.  108  P  604,  31  LRA 
NS  991. 

[g]  Where  a  passenger  goes  from 
one  street  oar  to  another  after  pay- 
ing  his  fare,  such  as  from  the  motor 
car  to  a  trailer,  he  may  bo  ejected 
from  the  second  car  for  refusing  to 
pay  a  fare  again,  although  when  he 
entered  the  second  car  he  did  not 
know  of  tL  rule  of  the  company  re- 
quiring such  payment,  where  he  Is 
Informed  of  such  rule  and  given  an 
opportunity  to  return  to  the  car 
from  which  he  came  or  to  pay  the 
second  fare  before  being  ejected. 
Birmingham  R.,  etc..  Co.  v.  Stallinga, 
154  Ala,  627.  45  S  650;  Birmingham 
R.,  etc..  Co.  V.  McDonough,  153  Ala. 
122,  44  S  960,  127  AmSR  18,  13  LRA 
NS  445  and  note. 

30.  Md.— Philadelphia,  etc.,  R.  Co. 
v.  Hoetllch.  62  Md.  300. 

Minn. — Braun  v.  Northern  Pac.  R. 
Co..  79  Minn.  404.  82  NW  675,  984, 
79  AmSR  497,  49  LRA  319. 

N.  C, — Lankford  v.  Southern  R. 
Co.,  166  N.  C.  653,  81  SE  998. 

Oh. — Lake  Shore,  etc.,  R.  Co.  v. 
Orndorff,  55  Oh.  St.  689,  45  NE  447, 
60  AmSR  716.  38  LRA  140  (at  the 
next  station). 

Tenn- — Warfleld  v.  Loul.'iville,  etc.. 
R.  Co..  104  Tenn.  74,  65  SW  304.  73 
AmSR  911. 

Tex. — Ft.  Worth,  etc..  R.  Co.  v. 
Grlbble.  46  Tex.  Civ.  A.  78,  102  SW 
167. 

[a]  Ths  law  Implies  a  contract  on 
t3i*  part  of  a  parent  who  enters  a 
railroad  train  with  a  child  non  sul 
juris  and  subject  to  payment  of  fare 
to  pay  the  fare  of  such  child;  and 
where  a  father  refuses  to  pay  the 
fare  of  his  child  who  is  liable  to  the 
payment  of  fare,  the  railroad  com- 
pany has  a  right  to  eject  both  the 
father  and  the  child  from  the  train. 
Braun  v.  Northern  Pac,  R.  Co..  79 
Minn.  404,  82  NW  675,  984.  79  AmSR 
497.  19  T,RA  319. 

[b]  mnor. — A  passenger's  failure 
to  pay  the  fare  of  a  child  under  his 
care  will  Justify  his  election  al- 
though he  himself  Is  a  minor.  War- 
fleld T.  Louisville,  etc..  R.  Co.  10' 
Tenn.  74,  55  SW^4.  78  AinBR 
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paid  fare  for  himself;"  but  this  rule  does  not  apply 
to  an  adult  child  accompanying  its  parent  and 
if  through  mistake  of  the  conductor  in  judging  of 
the  child's  age  the  child  is  wrongfully  ejected,  the 
parent  also  may  leave  the  train  and  recover  damages 
for  ejection,  although  the  parent's  fare  has  been 
accepted.^  Where  several  children  are  traveling 
with  their  parents  who  refuse  to  pay  fare  for  any 
of  them,  and  certain  of  the  children  for  whom  fare 
should  be  paid  are  ejected,  another  child  who  is  not 
ejected  cannot  recover  damages  for  the  aulawful 
ejection.'* 

Befnsiiig  to  allow  conductor  to  detach  coopons." 

A  passenger  may  be  ejected  for  his  refusal  to  allow 
the  conductor  to  comply  with  a  r^ulation  requiring 
conductors  to  detach  the  coupons  of  a  commutation 
ticket,^  especially  where  he  not  only  attempts  to 
use  a  previously  detached  coupon,  but  also  refuses 
to  exhibit  the  book  to  the  conductor. 

A  baggage  check  in  the  absence  of  a  statutory 
regulation  to  the  contrary  is  no  token  of  a  passen- 
ger's right  to  transportation,  and  the  fact  that  he 
has  such  a  check  does  not  prevent  his  being  ejected 
from  a  train  on  his  refusal  to  present  a  ticket  or 
to  pay  fare." 

1173]  2.  Wheie  Failure  or  Sefnsal  la  Jus- 
tiAeid.  A  passenger  cannot  be  ejected  for  refusal 
to  pay  fare  where  he  presents  a  transfer  entitling 


31.  Beckwlth  v.  Cheshire  R.  Co., 
113  Mass.  68,  8  NE:  875. 

33.  Liouiavllle,  etc.,  R.  Co.  v.  May- 
bin,  66  Miss.  83,  5  S  401. 

[a]  Adnlt  •on  wlttL  father. — The 
fact  that  an  adult  son  traveling  with 
his  father  Is  required  to  leave  the 
train  for  violation  of  the  rules  of  the 
carrier  does  not  justify  the  ejection 
of  his  father  accompanying  him  and 
who  has  compiled  with  the  rules. 
LoufsvlUe,  etc.,  R.  Co.  v.  Maybln.  66 
Hiss.  83,  5  S  401. 

33.  Gibson  V.  E^st  Tennessee,  etc., 
R.  Co.,  30  Fed.  904. 

34.  Cox  V.  lioa  Angeles  Terminal 
R.  Co.,  10*  Cal.  100.  41  P  794;  Pitts- 
burgh, etc,  R.  Co.  V.  Dewin,  86  111. 
296. 

38.  Deteelimeiit  of  oonpou  gm- 
•mij  see  supra  8  1181. 

SB.  NorfolK,  etc.,  R.  Co.  v.  Wyaor. 
82  Va.  250. 

37.  United  R.,  etc.,  Co.  v.  Hard- 
esty.  94  Md.  661,  SI  A  406,  5?  LRA 
276;  Ijouisvtlle,  etc.,  R.  Co.  v.  Harris, 
9  Lea  (Tenn.)  180,  42  AmR  668. 

3B>  Tarr  v.  Oregon  Short  Line  R. 
Co.,  14  Ida.  192.  93  P  9ST.  12S  AmSR 
151;  Holies  Kansas  City  Southern 
R.  Co.,  134  Ho.  A.  696,  115  8W  4fi9; 
Texas,  etc.,  R.  Co.  v.  Smith,  38  Tex. 
Civ.  A.  4.  84  SW  852. 

ia]  VbOkt  a  atetet*  requiring  a 
raflroad  company  to  affix  a  check  to 
every  parcel  of  baggage  and  to  de- 
liver a  duplicate  thereof  to  the  pas- 
senger, and  making  it  liable  to  a 
penalty  for  Its  refusal  bo  to  do,  and 
declaring  that  the  company  shall  col- 
lect no  fare  from  such  passenger, 
where  a  passenger  purchases  a  ticket 
and  boards  a  train  at  a  place  where 
there  is  no  agent  at  the  station  to 
receive  and  check  baggage,  and  he 
points  out  to  the  brakeman  and  con- 
ductor hla  baggage,  and  they  take  it 
on  board  the  train,  the  passenger  is 
entitled  to  receive  a  baggage  cl)«ck 
before  delivering  up  his  ticket  or 
paying  bla  fare,  an'd  on  his  failure  to 
receive  the  same  and  refusal  to  pay 
his  fare  until  he  does  receive  It  he 
do«s  not  become  a  trespasser,  and 
the  railroad  company  Is  without 
right  to  eject  him  until  it  has  either 
delivered  a  check  or  he  has  reached 
the  station  to  which  he  has  notified 
the  railroad  employee.^  that  he  de- 
sires to  have  the  baggage  checked. 
Tarr  v.  OreRon  Short  Line  R.  Co.. 
14  Ida.  192,  93  P  957,  126  AmSB  161 


(construing  Rev.  St.  [1887]  |  2674). 

39.  Chicago  Union  Tract.  Co.  v. 
Brethauer.  125  III.  A.  204  [aff  223  tU. 
621,  79  NB  287,  114  AmSR  362];  Car- 
mody  V.  St.  Louis  Transit  Co.,  122 
Mo.  A.  338,  99  SW  496. 

[a]  Vending  Utlgatkm  to  teat  ordl- 
aanoe.^ — ^The  ejection  of  one  riding  on 
a  traction  car  and  asserting  his  right 
so  to  ride  by  virtue  of  a  transfer  Is 
unlawful  where  such  right  exists  by 
virtue  of  a  vali>i3  ordinance,  notwith- 
standing such  ordinance  at  the  time 
of  such  ejection  is  in  dispute  and  Is 
being  made  the  subject  of  test  liti- 
gation. Chicago  Union  Tract.  Co.  v. 
Brethauer.  126  111.  A.  204  [aff  223 
111.  621,  79  NB  287.  114  AmSR  3521. 

40.  St.  Louis  Southwestern  R.  Co. 
V.  Hammett,  98  Ark.  418,  136  SW  191: 
Pittsburgh,  etc.,  R.  Co.  v.  Street.  26 
Ind.  A.  224,  69  NE  404;  Hftrklesa  v. 
Chicago,  etc.,  R.  Co.,  161  Ho.  A.  463, 
182  SW  29. 

[a]  A  ml*  of  a  eanlar  that  per- 
sons contemplating  taking  passage 
on  a  train  must  nrst  buy  a  ticket 
must  be  enforced  In  a  reasonable 
manner,  and  where  a  person  sought 
to  comply  with  the  rule  but  could  not 
do  so  because  of  the  absence  of  the 
carrier's  agent,  the  conductor  could 
not  eject  him  from  the  train  after  he 
had  been  notified  of  the  Inability  to 
procure  a  ticket.  Harkleaa  v.  Chi- 
cago, etc..  R.  Co.,  151  Mo.  A.  463,  132 
SW  29. 

[b]  Wlien  a  xaUxoad  eompauy  la 
a  member  of  a  paasangw  assoolatlon 

consisting  of  itself  ana  several  other 
railroad  companies,  and  as  such  la- 
sues  an  Interchangeable  mileage 
ticket  to  be  used  over  the  roads  be- 
longing to  the  association.  It  cannot 
escape  liability  for  a  passenger's 
ejection  because  of  his  failure  to  pro- 
cure a  passage  ticket  which  the  com- 
pany's agent  was  unable  to  furnish 
on  hla  application  according  to  the 
contract,  on  the  ground  that  It  Is  not 
a  party  to  the  contract  which  la  be- 
tween the  pa-ssenger  and  the  associa- 
tion, since  the  association  in  Issuing 
the  ticket  Is  the  company's  agent, 
and  it  being  a  part  of  the  association 
is  bound  by  its  acts  within  the  scone 
of  Its  authority.  Pittsburgh,  etc.,  R. 
Co.  V.  Street,  26  Ind.  A.  f24.  69  NE 
404. 

41.  Galveston,  etc..  R.  Co.  v.  Short, 
fTex.  Civ.  A.)  173  SW  616  (under 
Vernon's    Sayles'    Annot.    Civ.  SL 


him  to  transportation;^  and  it  has  been  held  that 
a  conductor  is  not  justified  in  ejecting  a  passenger 
for  failing  to  produce  a  ticket,  after  being  notified 
of  the  passenger's  inability  through  the  fault  of 
the  carrier  to  procure  a  ticket,***  or  after  he  has 
surrendered  it  to  the  brakeman  or  other  proper 
employee."  Where  a  passenger's  refusal  to  pay 
fare  is  placed  on  the  ground  that  he  already  has 
paid  it,  it  is  not  incumbent  on  the  passenger  in 
order  to  avoid  ejection  to  pay  another  fare  or  de- 
liver up  another  ticket  which  he  happens  to  have." 
Where  a  passenger  in  accordance  with  the  posted 
rules  of  the  company  drops  his  fare  into  the  box, 
he  may  not  be  removed  for  nonpayment  because  of 
private  directions  to  the  employees  of  the  company 
to  go  through  the  cars  when  crowded  and  collect  the 
fares,  of  which  he  had  no  knowledge.*" 

Carrier's  failure  to  furnish  seat.  Although  it  is 
the  duty  of  the  carrier  to  furnish  scats  as  well  as 
transportation  to  those  taking  passage  on  its  cars, 
if  the  passenger  declines  to  pay  fare  because  all  of 
the  seats  are  already  occupied,  the  conductor  may 
rightfully  eject  him  therefrom;  the  passenger  has 
no  right  to  insist  on  transportation  free  of  charge 
because  not  furnished  with  a  seat;  he  may  leave 
the  train  and  sue  the  carrier  for  breach  of  con- 
tract, but  if  he  accepts  the  transportation  he  must 
pay  his  fare.** 

[1914]  arts  6660.  SStl);  Galveston, 
etc.,  R.  Co.  V.  Short.  (Tex.  Civ.  A.) 
163  SW  601. 

[a1  DeliTsxy  of  ticket  to  sbb»- 
thorued  person. — ^A  passenger  deliv- 
ering his  ticket  to  an  employee  on  a 
passen  ger  train  w  i  thout  the  pre- 
scribed badge  on  his  hat  or  cap  vol- 
untarily takes  the  risk  that  such  era- 

filoyee  is  not  authorized  to  receive 
t  and  is  not  excused  for  Ita  nonpro- 
ductlon   when   demanded  by  proper 
authority.    Galveston,  etc.,  R,  Co.  v. 
Short.  (Tex.  Civ.  A.)  16S  SW  601. 
43.    See  infra  \  1187. 

43.  Perry  v,  Pittsburgh  Union 
Pass.  R.  Co.,  153  Pa.  236,  26  A  772. 

44.  Ala. — ^Birmingham  R..  etc.,  Co. 
V.  Yielding,  165  Ala.  369,  46  S  747. 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Leigh,  46  Ark.  368,  66  AmR  668. 

Ind. — Pittsburgh,  etc.,  R.  Co.  v. 
Van  Houten.  48  Ind.  90. 

Mo. — Davis  v.  Kansas  City,  etc.,  R. 
Co..  53  Mo.  317,  14  AmR  467. 

S.  C. — Cave  V.  Seaboard  Air  Line 
R.  Co.,  94  S.  C.  282,  77  8E  1017,  LRA 
191BB  916.  AnnCasl916A  1065. 

Tenn. — Uemphls,  etc.,  R.  Co.  v. 
Benson,  86  Tenn.  627.  4  SW  6,  9  Am 
SR  776. 

Que. — Langlols  v.  Compagnle  de 
chemin  de  ler  Quebec,  etc..  45  Que. 
Super.  223. 

[a]  «lw  rlffbt  and  daty  of  the  paa- 
saBCir> — (1)  "When  the  carrier 
proffers  transportation  without  a 
seat,  and  the  passenger  refuses  to 
surrender  his  ticket,  wnat  ia  then  the 
attitude  of  the  parties  under  the  con- 
tract? It  Is  simply  this:  The  car- 
rier haa  offered  the  passenger  less 
than  his  contract  calls  for  and  the 
passenger  has  refused  It  In  satisfac- 
tion. This  he  has  the  unquestioned 
right  to  do.  If  he  is  not  accommo- 
dated in  a  manner  which  may  be 
deemed  a  fair  compliance  with  the 
duty  of  the  carrier,  he  may  decline 
any  compromise  and  resort  to  his  ac- 
tion against  the  company  for  refus- 
ing to  carry  him  as  their  contract  or 
their  duty  requires.  But  he  cannot 
accent  the  part  that  is  offered  him 
in  lieu  of  the  whole — that  is  the 
transportation  without  the  seat — and 
at  the  same  time  refuse  to  comply 
with  his  own  undertakings,  in  this 
any  more  than  In  another  contract. 
Upon  the  carrier's  neglect  or  refusal 
to  comply  with  the  terms  of  the  con- 
tract of  carriage,  without  a  Just  ex- 


For  later  oaMs,  developmMita  and  ahaafas  )n  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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[$  1174]  3.  OppoTtimit7  to  Pay  Fare  oi  Produce 

Ticket.*"  A  passenger  is  entitled  to  a  reasonable 
time  in  vhieh  to  present  his  ticket  or  cheek  or  pay 
his  fare  before  being  ejected,  and  if  he  is  acting  in 
good  faiih  the  eondoetor  has  no  r^ht  to  eject  him 
from  th«  without  aCbrdii^  him  a  reasonable 
opportunity  to  make  payment  or  to  find  and  present 
his  ticket  or  check,  if  lost  or  mislaid;**  and  it  has 
been  held  that  he  should  be  permitted  to  go  to  an- 
other part  of  the  train  to  obtain  funds  from  a 
&iend  who  is  willing  to  supply  them.*^  'V^at  is 
a  reasonable  opportunity  or  time  to  allow  a  pas- 
senger to  produce  his  ticket  or  pay  bis  fare  must 
depend  largely  on  the  facts  and  circumstances  of 
each  particulu'  case.^ 


11751  4.  Failure  to  Procure  Ticket  or  Permit 
for  Freight  Train.*"  Special  conditions  are  some- 
times attached  to  the  privilege  of  transportation  on 
freight  trains,  such  as  that  the  passenger  shall 
have  procured  a  ticket,  or,  in  addition  to  a  ticket, 
a  permit  to  ride  on  such  tiain,  or  the  like,  and  one 
who  insrats  on  transportation  on  a  freight  train  in 
violation  of  such  conditions  may  be  ejected;^  but 
the  carrier  cannot  enforce  such  condition  unless  a 
reasonable  opportunity  to  pA>cure  a  ticket  or  permit 
has  been  afEorded  the  passenger."  The  conductor  is 
not  bound  by  any  agreement  which  the  passenger 
has,  or  claims  to  have,  made  with  the  ticket  agent 
before  entering  the  car,  and  the'  passenger  may  be 
ejected,  notwithstanding  that  he  was  told  by  the 


cuse,  the  passenger  is  at  liberty  to 
treat  the  contract  as  violated  by  the 
company,  and  he  may  leave  the  train 
and  sue  for  a  breach  of  the  contract." 
St.  Louis,  etc.,  R.  Co.  v.  Leigh.  45 
Ark.  368,  371,  65  AmR  S5S.  To  same 
effect  Memphis,  etc.,  R.  Co.  v.  Ben- 
son,  SB  Tenn.  827,  4  SW  5,  9  AmSR 
776.  (2)  "There  can  be  no  doubt, 
that  a  passenger  on  a  railroad,  who 
exhibits  his  ticket  and  demands  a 
seat,  has  a  right  to  have  that  de- 
mand compiled  with,  prior  to  the 
surrender  of  that  which  constitutes, 
In  the  very  nature  of  the  case,  the 
best  evidence  of  his  contract  with 
the  company  for  safe  and  comfort- 
able transportation.  But  H  Is  equally 
true,  that  he  must  adhere  to,  and 
rely  on  that  contract,  or.  If  there  he 
a  nonmmpllance  with  Us  terms  In 
any  reasonable  and  essential  particu- 
lar on  the  part  of  the  company,  he 
must  abandon  the  contract  and  quit 
the  train,  so  soon  as  suitable  oppor- 
tunity ofF«EB."  X>aTiB  V.  Kansas  City, 
etc.,  R.  Co..  63  Uo.  117,  320,  14  AmR 
467. 

Siitr  of  oanler  to  fonlsb  mmt 
VMsrallr  Bee  infra  S  1286. 

46.  Ovportimlty  to  par  far*  to 
prrnna*  ejection  s^e  Infra  I  1187. 

Ovpovtvaity  to  pnrOluw*  tloket  as 
a  ooMitioa  to  demanding  extra  fare 
see  «upra  It  1118,  1113. 

4B.  Ala. — LoulSTflle,  etc.,  R.  Co. 
T.  Dawson,  11  Ala.  A.  621,  66  S  905; 
LonlsvfUe,  etc.,  R.  Co.  v.  Mason,  i 
Ala.  A.  SS3,  367.  68  S  B63  Jclt  Cyc]. 

Conn. — Maples  v.  New  York,  etc., 
R.  Co.,  28  Conn.  5S7,  »  AmR  434  [diet 
Downs  V.  New  York,  etc.,  R.  Co.,  26 
Conn.  287,  4  AmR  77]. 

91a. — Seaboard  Air  Line  R.  Co.  t. 
Scarborough,  52  Fla.  426,  42  S  706. 

Oa. — ^Western,  etc.,  R.  Co.  v.  Led- 
better,  99  Ga.  318,  25  SE  663. 

III. — Chicago,  etc..  R.  Co.  v.  Wll- 
lard,  31  III.  A.  436. 

Iowa. — Curt  V.  Chicago,  etc.  R.  Co., 
es  Iowa  417.  16  NW  69,  19  NW  808. 
Kj. — ^Anderson  v.  Louisville,  etc.. 


R  Co.,  134  Ky.  343,  S50.  120  SW  298, 
20  AnnCas  920  and  note  [guot  Cyc]. 
Mich. — Ferguson  v.  Michigan  Cent. 


R.  Co.,  98  Mich.  533.  57  NW  801. 

Mo. — Holt  v.  Hannibal,  etc.,  R.  Co., 
174  Mo.  524.  74  3W  631  [rev  87  Mo. 
A.  203]:  Cathey  v.  St.  Louis,  etc..  R. 
Co.,  149  Mo.  A.  134,  130  SW  180; 
Bolles  V.  Kansas  City  Southern  R. 
Co.,  134  Mo.  A.  696.  115  SW  459. 

N.  Y. — Buckley  v.  Hudson  Valley 
R.  Co..  212  N.  Y.  440,  106  NE  121, 
LRA1916C  134  and  note.  AnnCas 
1915D  143;  Hayes  v.  New  York  Cent., 
etc.,  R.  Co.,  34  Hun  627  mem.  80 
AlbLJ  469;  Zuckerman  v.  New  York 
R.  Co..  86  Misc.  64,  148  NYS  82. 

N.  C. — Clark  v.  Wilmington,  etc., 
R.  Co..  91  N.  C.  606,  49  AmR  647. 

Oh. — Northern  Ohio  Tract.,  etc.,  Co. 
V.  Wleland,  23  Oh.  Clr.  Ct.  N.  S.  123: 
Guy  V.  Pittsburgh,  etc.,  R,  Co.,  9 
OhS&CP  23,  6  OhNP  3. 

Tex. — International,  etc..  R.  Co.  v. 
Wilkes,  68  Tex.  617.  5  SW  491.  ? 
AmSR  615;  Texas,  etc.,  R.  Co,  v. 
Bond,  62  Tex.  442.  60  AmR  632;  St. 
Louis  Southwestern  R,  Co.  v.  Pussell, 
<Cav.  A.)  97  SW  332;  Gulf.  etc..  R 
Co.  V.  Bunn,  41  Tex.  Civ.  A.  fi08,  »B 
SW  640. 


[a]  Diaoosslon.  of  the  sitnatloii, — 

It  nas  been  said  that  a  passenger  is 
entitled  to  a  reasonable  indulgence 
in  the  discussion  of  his  rights  and 
duties  in  the  payment  of  fare  when 
it  is  demanded  by  the  agent  of  the 
company.  Holt  v.  Hannibal,  etc.,  R. 
Co.,  174  Mo.  624,  74  SW  621;  Gates 
v.  Qutncy,  etc.,  R.  Co.,  126  Mo.  A.  334, 
102  SW  60. 

[b]  WImto  a  paasearer  has  uis- 
lald  Us  tlokst  and  failed  to  find  it 
after  the  conductor  rang  the  bell  for 
the  purpose  of  stopping  the  train 
and  ejecting  him,  the  omission  to 
And  and  surrender  the  ticket  was 
not  equivalent  to  a  refusal  so  to  do, 
and  the  passenger  was  entitled  to  a 
reasonable  opportunl  ty  to  nnd  h  I  s 
ticket,  and  m  default  to  pay  his 
fare.  Hayes  v.  New  York  Cent.,  etc., 
R.  Co.,  84  Hun  627  mem,  80  AlbLJ  469. 

[c]  Wlwrs  ft  pftssuiffsr  doss  not 
x«««wt  addttfanalttnu  to  search  for 
his  ticket  which  he  has  mislaid,  the 
conductor  may  eject  him  at  onre, 
without  giving  him  additional  time. 
Louisville,  etc.,  R.  Co.  v.  Haaon,  4 
Ala.  A.  368.  867,  58  S  963  [cit  Cyc]. 

47.  Clark  v.  Wilmington,  etc.,  R. 
Co.,  91  N.  C.  606,  49  AmR  647:  Guy 
v.  Pittsburgh,  etc.,  R.  Co.,  9  OhS&CP 
23.  6  OhNP  8.    See  also  Infra  S  1189. 

48.  Seaboard  Air  Line  R.  Co.  v. 
Scarborough,  62  Fla.  425,  42  S  706; 
Chesapeake,  etc..  R.  Co,  v.  Friend,  169 
Ky.  778,  169  SW  609.  LRA1916C  148; 
Huba  v.  Schenectady  R.  Co.,  8B  App. 
Div.  199.  83  NYS  167:  Northern  Ohio 
Tract.,  etc.,  Co.  v.  Wieland,  23  Oh. 
Cir.  Ct.  N.  S.  123. 

[a]  It  eaBBot  b*  aaUL  aa  »  mattsr 
<tf  law,  that  the  time  which  It  takes 
a  street  car  to  travel  a  quarter  of  a 
mile  ia  such  a  reasonable  time,  when 
there  is  no  evidence  as  to  the  speed 
at  which  the  car  was  traveling  other 
than  that  It  was  runntn|r  at  its  regu- 
lar speed.  Huba  v.  Schenectady  R. 
Co.,  86  App.  Dlv.  199,  88  NYS  1B7. 

[b]  ■nfflolencr  <^  <Uiiiaa<L— There 
is  a  proper  demand  for  a  ticket  or 
fare  of  a  passenger,  authorizing  his 
ejection  for  nonproductlon  thereof, 
where  he  has  gone  to  sleep  In  his 
seat,  has  permitted  the  conductor,  on 
three  occasions,  to  make  a  reasonable 
effort  to  arouse  him,  and  has  then 
suffered  himself  to  be  raised  out  of 
his  seat  and  pushed  the  length  of  the 
coach  and  out  on  to  the  platform 
without  tender  of  his  fare,  the  only 
excuse  being  too  much  drink  and  too 
little  sleep.  Chesapeake,  etc.,  R.  Co. 
V.  Friend.  159  Ky.  778,  169  SW  609, 
LRAigi5C  148. 

c]  Tloket  with  oompaalon. — 
lere  a  passenger  leaves  his  ticket 
in  the  custody  of  another  passenger 
In  the  farthest  part  of  a  crowded 
street  car,  and  the  conductor  forc- 
ibly ejects  him  within  a  minute  or 
two  after  having  first  demanded  his 
fare,  he  is  not  given  a  reasonable 
opportunity  to  secure  and  present  his 
tfcKet,  and  the  carrier  is  liable  In 
damages.  Northern  Ohio  Tract.,  etc., 
Co.  V.  Wleland.  23  Oh.  Clr.  Ct,  N.  S. 
123. 

49.  SefeoUve  tlokst  m  psnatt  see 
infra  SS  1178-1184. 

aieenoa  fzmn.  ftetaM  tcalM  gm^ 
mnar  see  supra  S  1170. 


wfi* 


50.  Ala. — South,  etc.,  R.  Co.  v. 
Huffman,  76  Ala.  492.  62  AmR  349. 

Ark. — McCook  v.  Northup,  66  Ark, 
225,  46  SW  647. 

III. — Toledo,  etc.,  R,  Co.  v.  Fatter- 
son.  63  III.  304;  Illinois  Cbnt.  R  Co. 
V.  Nelson,  59  111.  110. 

Ind, — Indianapolis,  etc.,  R,  Co.  v. 
Kennedy,  77  Ind,  607 ;  Falkner  v. 
Ohio,  etc..  R.  Co.,  56  Ind.  369;  St. 
Louis,  etc.,  R-  Co.  V.  Myrtle,  61  Ind. 
6«6. 

Iowa. — Law  v.  Illinois  Cent.  R.  Co., 
32  Iowa  634. 

Kan. — Southern  Kansas  R.  Co,  v. 
Hinsdale.  38  Kan.  507,  16  P  937. 

Mich. — Thomas  v.  Chicago,  etc,  R. 
Co..  72  Mich.  366,  40  NW  463. 

Mo. — Claybrook  v.  Hannibal,  etc., 
R.  Co.,  19  Mo.  A.  432:  Jones  v.  Wa- 
bash, etc..  R.  Co.,  17  Mo.  A.  168. 

Nebr, — Burlington,  etc.,  R.  Co.  v. 
Rose,  11  Nebr.  177,  8  NW  433. 

Pa. — Lake  Shore,  etc.,  R.  Co.  t. 
Greenwood,  79  Pa.  373. 

Tenn, — Lane  v.  East  Tennessee, 
etc.,  R.  Co.,  6  Lea  184. 

Tex. — Houston,  etc.,  R.  Co,  t. 
White,  (Civ.  A.)  61  SW  436. 


[a]   The  faluu«  te  tay  a  tiekat  as 

required  by  a  rule  against  carrytng 
passengera  who  are  not  provided 
with  tickets  on  freight  trains  has 
been  held  equivalent  to  a  refusal  to 
pay  fare  under  a  statute  authorising 
ejection  for  nonpayment  of  fare  at 
a  regular  stopping  place.  HcCook  v. 
Northup.  66  Ark.  225.  45  SW  647. 

Cb]  Votlae  of  regaIwtioa< — Where 
the  conductor  enters  the  caboose 
after  all  the  passengers  are  aboard 
and  announces,  so  that  they  all  may 
hear  and  have  time  to  purchase 
tickets  before  the  departure  of  the 
train,  that  no  ono  will  be  entitled  to 
passage  without  a  ticket,  ample  pub- 
licity's given  to  the  existence  of  the 
regulation,  and  a  passenger  may  be 
ejected  at  any  suitable  place  for 
noncompliance  therewith.  Southern 
Kansas  R.  Co.  v.  Hinsdale,  88  Kan. 
607,  16  P  937. 

rc]  Prerlons  vlolattons  of  rnla  hj 
oondttetor. — Where  a  railroad  has  a 
rule  forbidding  the  Issuance  of  per- 
mits by  conductors,  and  a  passenger 
Is  ejected  for  want  of  such  a  per- 
mit, the  company  Is  not  liable  be- 
cause its  conductors  have  violated 
such  rule,  unless  it  has  been  so  fre- 
quently violated  as  to  warrant  the 
conclusion  that  It  Is  not  enforced. 
Houston,  etc..  R,  Co,  v.  White,  (Tex. 
Civ.  A.)  61  SW  436. 

Beanlrlng  tloket  or  permit  on 
frelgnt  trala  see  generally  supra 
g  1120. 

51.  Ala. — Elvans  v.  Memphis,  etc., 
R.  Co.,  56  Ala.  246,  28  AmR  771. 

111. — Chicago,  etc..  R.  Co.  v.  Parks, 
18  IH.  460,  68  AmD  562  and  note. 

Ind. — St.  Louis,  etc..  R.  Co.  v. 
Myrtle.  61  Ind.  566. 

Kan. — Brown  v.  Kansas  City,  etc., 
R.  Co.,  38  Kan.  634.  16  P  942;  South- 
ern Kan.  R.  Co.  v.  Hinsdale,  38  Kan. 
507,  16  P  931. 

Minn. — Reed  v.  Great  Northern  R. 
Co.,  76  Minn.  163,  78  NW  974. 

Mo. — Gardner  v.  St.  Louis,  etc.,  R. 
Co..  117  Mo,  A  188.  93  SW  917;  Cross 
v.  Kansas  City,  etc,.  R.  Co.,  66  Mo.  A. 
664. 
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ticket  agent  that  he-might  ride  on  that  train/'  But 
it  has  been  held  that  the  passer^er  cannot  be  right- 
fully ejected,  where  he  has  endeavored  in  good  faith 
to  comply  with  such  conditions,  but  through  the 
fault  of  the  ticket  agent  they  have  not  been  com- 
plicti  with.^' 

Chtmge  of  regulation;  notice.  Where  the  carrier 
has  been  in  the  habit  of  receiving  payment  of  fare 
in  cash  on  freight  trains,  and  it  changes  its  rules 
so  as  to  require  the  purchase  of  a  ticket  by  the  pas- 
senger before  entering  the  ear,  the  passenger  is  en- 
titled to  reasonable  notice  of  such  change  of  regu- 
lation; and  where  he  has  not  had  such  reasonable 
notice  and  takes  passage  in  ignorance  of  the  change, 
the  railroad  company  is  liable  for  his  ejection  by 
the  conductor." 

[§  1176]  6.  Extra  Fares  or  Ohaiges.  A  passenger 


who  enters  a  train  without  a  ticket,  without  a  good 
and  sufficient  excuse,  and  who  refuses  to  pay  an 
extra  fare  or  chaise,  as  required  by  the  reasonable 
regulations  of  the  carrier  in  such  cases,  may  be 
ejected,"^  althoogh  he  had  a  ticket  but  has  lost  it;*^ 
but  the  conductor  or  agent  who  passes  on  the  merits 
of  the  excuse  offered  by  the  passenger  for  not  hav- 
ing provided  himself  with  a  ticket,  or  who  refuses 
to  hear  such  excuse,  does  so  at  the  peril  of  the  car- 
rier."^ This  rule,  however,  does  not  apply  where 
the  cdnductor  has  accepted  the  r^ular  ticket  fare, 
without  demanding  more,'^  or  where  the  carrier  has 
refused  the  passenger  a  ticket  without  just  caose.^ 
And  it  has  been  held  that  this  rule  does  not  apply 
where  the  carrier  has  not  afforded  the  passei^r  a 
reasonable  opportunity  to  purchase  a  ticket,  and 
he  offers  to  piay  the  regular  fare,*"  although  there  is 


Tex. — ^Houston,  etc.,  R.  Co.  V. 
Berry,  (Civ.  A.)  84  SW  2E8. 

[a]  VromuiwrVMnlt  »t  tattwm*- 
dlate  statloB. — 'Where  a  person  In 
good  faith  enters  a  freight  train  as 
a  pasaen^er,  aAd  In  noBseaalon  of  a 
tlcKet  good  on  the  train  when  accom- 
panied by  a  permit,  the  fact  that  he 
is  informed  by  the  braheman  prior 
to  demand  by  the  conductor  for  his 
ticket  and  permit  that  the  rules  re- 
quire a  permit  In  connection  with  the 
tiekat  does  not  make  it  the  duty  of 
the  jiasBenarer  to  leave  the  train  at 
a  station  at  which  a  stop  was  made 
after  receiving  the  information,  and 
before  the  conductor's  demand. 
Houston,  etc..  R.  Co.  v.  Berry,  (Tex. 
Civ.  A.)84  SW  268. 

SO.  Falkner  v.  Ohio,  etc.,  R.  Co., 
65  Ind.  S69;  Thomas  v.  Chicago,  etc., 
R.  Co.,  12  Mich.  S66.  40  NW  463; 
Houston,  etc.,  R.  Co.  v.  Stelt,  28  Tex. 
Civ.  A.  880,  67  SW  637. 

[a]  Xnowledge  by  paasengar  of 
gale.  A  passenger  who  knows  it  la 
essential,  under  the  rules  of  the  rail- 
road, that,  in  addition  to  his  ticket, 
he  must  have  a  permit  to  ride  on  a 
freight  train,  that  he  must  get  the 
permit  before  he  gets  on  the  train, 
and  that  the  ticket  agent  has  no  au- 
thority to  say  that  he  can  get  It 
from  the  .conductor,  cannot,  because 
of  such  representation  of  the  arent, 
recover  for  his  ejection  by  the  con- 
ductor. Houston,  etc.,  R.  Co.  v.  Steil, 
28  Tex.  CIV.  A.  280,  67  SW  637. 

63.  Louisville,  etc..  R.  Co.  v.  Hine, 
121  AU.  234,  25  S  857;  Houston,  etc^ 
R.  Co.  v.  Berry,  (Tex.  Civ.  A.)  84  SW 
258;  Olson  v.  Northern  Pac.  R.  Co., 
49  Wash.  626,  96  P  150,  18  LRANS 
209. 

[a]  "An  intending'  passenger  who 
applies  to  the  proper  agent  of  the 

company  for  transportation  by 
freight  train  has  the  same  right  to 
rely  on  the  transportation  furnished 
him  as  has  any  other  passenger,  and 
if  he  relies  on  the  transportation 
furnished  and  ts  ejected  from  the 
train  because  of  a  mistake  of  the 
agent  and  without  fault  or  negli- 
gence on  his  own  part,  he  has  a  right 
of  action,"  Olaon  v.  Northern  Pac. 
R.  Co..  49  Wash.  «26,  62S,  96  P  160, 

18  LRANS  209. 

64.  Lane  V.  IDast  Tennessee,  etc., 
R.  Co..  6  Lea  (Tenn.)  124. 

66.  Conn. — Crocker  v.  New  Lon- 
don, etc.,  R.  Co.,  24  Conn.  249. 

Ga. — Louisville,  etc..  It.  Co.  v.  Par- 
rlB,  142  Ga.  11,  82  SE  566;  Southern 
R.  Co.  V.  Fleming,  128  Ga.  241.  67 
SB  481.  10  AnnC^s  921;  Moody  v. 
Southern  R.  Co..  14  Ga.  A.  258,  80  SE 
911;  Southern  R.  Co.  v,  Jones.  8  Oa. 
A,  226.  68  SR  1011;  McCook  v.  Dublin, 
etc.,  R.  Co..  2  Ga.  A.  374,  58  SE  491. 

lit. — St.  Loula.  etc..  R.  Co.  v.  Dalby, 

19  111.  353;  Lake  Erie.  etc..  R.  Co.  v. 
Qulsenberry,  48  111.  A.  338;  Chicago, 
etc.,  R.  Co.  v.  Brisbane.  24  III.  A.  463. 

Ind. — Toledo,  etc.,  R,  Co.  V.  Wright. 
68  Ind.  686,  34  AmR  277;  Bvansvllle, 
etc..  R.  Co.  V.  Giimore,  1  Ind.  A.  468, 
27  NE  992. 

Ky. — Ponder  v.  Lexington,  etc,  R. 


Co.,  164  Ky.  69,  174  SW  786;  Snell- 
baker  v.  PaducsJi,  etc.,  R.  Co..  94  Ky. 
687;  23  SW  609,  16  KyL  380;  Wicks 
V.  Louisville,  etc.,  R.  Co.,  16  KyL 
606. 

La. — ^Mc(jlowen  v.  Morgan's  Louisi- 
ana, etc.,  R,  etc.,  Co.,  41  La.  Ann. 
732,  «  S  606,  17  AmSR  416.  6  LBA 
817  and  note. 

N.  H,— Hllllard  v.  Ooold,  84  N.  H. 
230,  «<  AmD  766. 

N.  C. — Lankford  v.  Southern  R. 
Co.,  1«S  N.  C.  868.  81  SB  998;  Am- 
mons  V.  Southern  R.  Co.,  138  N.  C. 
666,  61  SB  127,  3  AnnCTas  886. 

8.  C. — Saunders  V.  Atlantic  Coast 
Line  R.  Co.,  101  8.  a  11,  85  SB  167: 
Moore  v.  Columbia,  etc.,  R.  Co.,  88 
S.  C.  1,  16  SB  781, 

Tann.--Nashvllle  St.  R.  Co.  v.  Orlf- 
fln,  104  Tenn.  81,  67  SW  1E3,  49  LRA 
46i. 

Tex, — Houston,  etc.,  R.  Co.  v. 
Faulkner,  (Civ.  A.)  63  8W  665. 

[a]  An  slsettto  railway  passMger 
who  1>  aSordsd  an  opponnaity'  to 

Imr  six  tickets  for  twenty-flve  cents, 
and  wiio  knows  that  the  conductor 
does  not  sell  them,  Is  properly 
ejected,  on  refusing  to  pay  cash  fare 
and  demanding  that  the  conductor 
procure  the  tickets  for  him.  Herbst 
V.  Tidewater  Power  Co..  161  N.  C. 
467,  77  SB  673. 

rb]  Second  fave  on  taking  oar  ont- 
■Ids  station. — ^A  regulation  of  a  street 
railroad  company  requiring  that  one 
taking  passage  on  a  car  outside  the 
station  shall  pay  a  fare,  although 
a  ter»  has  already  been  paid  In  the 
station,  Is  a  reasonable  one  and 
where  a  passenger  who  has  paid  his 
fare  In  the  station  sees  a  car  which 
he  wishes  to  take  standing  outside 
and  boards  It,  he  may  be  efected  for 
refusing  to  pay  a  second  fare  on 
demand  of  the  conductor,  although 
the  car  has  already  started.  Nash- 
ville St.  R.  Co.  .V.  Griffln,  104  Tenn. 
81,  57  SW  153.  49  LRA  451. 

Tc]  The  parsnt  or  «n«todlaa  of  an 
Innut,  who  Is  responsible  for  its 
fare,  on  failure  or  refusal  to  pay  it 
together  with  the  extra  charge  may 
he  ejected.  I^ankford  v.  Boutnern  R. 
Co.,  165  N.  C.  668.  81  SB  998.  Bee 
also  supra  9  117Z  text  and  notes 
80-34. 

Bxtra  ohazffss  on  faUnr*  to  pn^ 
oliase   tickets  gsnsvallr  see  supra 

S!  1111-1115. 

66.  Houston,  etc.,  R.  Co.  v.  Faulk- 
ner, (Tex.  Civ.  A.j  63  SW  666. 

67.  Southern  R.  Co.  v.  Jones.  8 
Ga.  A.  226.  68  SE  1011. 

68.  Louisville,  etc.,  R.  Co,  v.  Jop- 
lin,  55  SW  206,  21  Kyl>  1380. 

[a]  XUnstvation.— Where  a  pas- 
senger truthfully  told  a  conductor 
that  he  had  obtained  a  ticket  and  had 
lost  It.  and  ofTered  to  pay  the  ticket 
fare  which  the  conductor  accepted 
without  demanding  more,  he  had  no 
right  thereafter  to  eject  the  passen- 
ger on  his  refusal  to  pay  the  addi- 
tional amount  necessary  to  make  the 
train  fare,  although,  originally,  the 
conductor  might  have  had  the  right 
to  demand  the  train  fare.  Louisville, 


etc.,  R.  Co.  V.  Joplln,  66  SW  206,  21 
KyL  1380. 

69.  Indianapolis,  etc.,  R.  Co.  v. 
Rinard,  40  Ind.  293;  Cleveland,  etc.. 
R.  Co.  V.  Beckett  11  Ind.  A.  647,  39 
NB  429;  Lake  Brie,  etc.,  R.  Co.  t. 
Close.  6  Ind.  A.  444,  22  NB  688. 

eo.  Ala. — Kennedy  v.  Birmingham 
R.,  etc.,  Co.,  138  Ala.  225,  35  S  108. 

Ga, — Brown  v.  Central  of  Georgia 
R.  CO..  128  Oa.  635,  68  8E  163;  Phil- 
lips v.  Southern  R.  Co.,  114  Oa.  284, 
40  SB  268. 

Ind. — Jefferson vllle  R.  Co.  v.  Rog- 
ers, 38  Ind.  lie,  10  AmR  103;  Lake 
Erie.  etc.  R.  Co,  v.  Mays,  4  Ind.  A. 
413.  30  NE  1106;  Chicago,  etc.,  R.  Co. 
V.  Graham.  3  Ind.  A.  S8.  29  NB  170, 
60  AmSR  256. 

Iowa. — Bowsher  v.  Chicago,  etc., 
R.  Co..  113  Iowa  16,  84  NW  958. 

Ky. — Ponder  v.  Lexington,  etc.,  R. 
Co.,  164  Ky.  69,  174  SW  786. 

MIsa. — Rivers  v.  Kansas  City,  etc., 
R.  Co.,  86  Miss.  671.  38  S  608. 

X.  C, — Ammons  v.  Southern  R,  Co., 
138  N.  C.  666.  61  8B  127.  8  AnnCas 
886  and  note. 

Or. — Poole  V.  Northern  Pac.  R.  Co.. 
16  Or.  261,  19  P  107,  8  AmSR  289. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Sparger. 
(Civ.  A.)  39  SW  1001. 

[a]  lUnstrations. — (1)  A  passen- 
ger may  not  be  ejected  for  refusing 
to  pay  the  extra  train  fare  where  he 

got  off  the  train  to  get  a  ticket  but, 
y  reason  of  the  agent  being  other- 
wise engaged,  he  was  not  able  to  get 
one  before  the  train  started.  Brown 
V.  Central  of  Georgia  R.  Co.,  128  Ga. 
635,  58  SE  163.  (2)  Or  where  he  Is 
taken  on  at  a  place  where  tickets 
are  not  for  sale,  although  they  are 
for  sale  at  a  station  one  thousand 
feet  away.  Kennedy  v,  Birmingham 
R.,  etc.,  Co.,  138  Ala.  225,  35  S  108. 

[b]  The  abolition  of  a  oarTl*r*s 
tlont  ofioe  at  a  station  on  its  line, 
on  account  of  lack  of  business  to 
Justify  the  maintenance  of  the  offlce, 
is  no  justlfioatlon  for  the  ejection  of 
a  passenger  from  an  excursion  train, 
who  boarded  the  train  at  such  sta- 
tion without  a  ticket,  and  was  ejected 
by  the  conductor  on  refusal  to  pay 
the  regular  cash  fare  demanded  by 
him.  where  the  carrier  invited  the 
public  to  take  passage  on  the  train 
at  that  point  and  agreed  to-  carry 
them  for  a  special  rate.  Chicago, 
etc,  R.  Co.  V.  Graham,  8  Ind.  A.  28, 
29  NE  170,  60  AmSR  256. 

[c]  mers  »  pass  eager  makss  no 
effort  to  gmt  a  niAst  at  a  certain 
Junction,  not  knowing  that  there  Is  a 
ticket  omce  there,  he  Is  not  precluded 
thereby  from  urging  that  the  time 
was  short,  that  during  most  of  It  the 
way  to  the  offlce  was  obstructed,  and 
that  the  agent  was  engaged  in  trans- 
ferring mail,  etc.,  as  an  excuse  to 
the  conductor  for  not  having  a  ticket; 
and  a  Judgment  for  the  passenger. 
In  an  action  for  ejection,  would  not 
be  disturbed  because  of  a  refusal  to 
Instruct  that  he  was  so  precluded. 
Bowsher  v.  Chicago,  etc.,  R.  Co..  113 
Iowa  16.  84  NW  9f8. 


For  latsr  eaasa,  tsrslopmntB  and  OhanvM  in  the  law  see  eumulatlTs  Annotations,  aams  title,  pas*  and  note  number. 
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authority  to  the  eontrary."*^  But  where  the  ticket 
office  is  kept  open  until  the  advertised  time  for  the 
departure  of  the  train,  and  the  passei^^  is  .  unable 
to  obtain  a  ticket  because  be  does  not  apply  until 
after  that  time,  when  the  ofiice  is  closed,  he  cannot 
complain  that  an  opportunity  has  not  been  fur- 
nished him  to  bny  a  ticket,  and  on  his  refusal  to 
pay  the  train  fare  he  may  be  ejected."^ 

Illegal  amcnmt.  Where  the  relation  provides 
for  the  collection  of  a  greater  amount,  Trhcn  paid  on 
the  train,  than  is  within  the  limits  of  the  road's 
authority,  it  is  not  necessary  for  the  passenger,  in 
order  to  remain  on  the  train,  to  tender  more  than 
the  ticket  rate,  althot^h  the  ticket  rate  is  less  than 
the  road  is  anthonzed  to  change ;  and  if  he  is  ejected 
for  refusing  to  pay  the  unauthorized  fare  demanded, 
he  may  recover  damages  therefor."* 

Extra  acconunodatioiis.  A  passenger  may  be 
ejected  from  a  ear  in  which  Bxe  provided  special 


accommodations  for  which  he  has  not  paid.*" 

[$  1177]  D.  Taking  Wrong  Train;  Carried  Fart 
Destination;  Turning  Back  Oar.  In  general  it  is 
the  duty  of  the  passei^r  to  ascertain  what  train 
will  take  him  to  his  destination,  and  if  through 
carelessness  or  mistake,  without  being  misled  by 
those  authorized  to  act  for  the  carrier  in  the  matter, 
he  takes  the  wrong  train,  or  one  which  does  not 
stop  at  his  point  of  destination,  be  may  properly 
be  ejected  therefrom.**  Thus,  where  a  pf»senger 
boards  a  train  which  does  not,  under  the  rules  of 
the  company,  stop  at  the  station  for  which  he  is 
bound,  he  may  be  required  to  pay  fare  to  the  first 
station  beyond,  where  the  train  does  stop;  and  on 
his  refusal  so  to  do,  he  may  be  put  off  the  train 
short  of  his  destination,^  such  as  at  the  preceding 
stopping  place,"  unless  the  rule  prohibiting  the 
train  from  stopping  at  his  station  has  been  waived 
or  has  become  obsolete  by  its  continued  nonenforce- 


Opportnaltr  to  pnrduuM  tlok«t 
ywinJly  see  supra.  1112-1113. 

SOU.  Monnler  v.  New  York  Cent., 
etc..  ft.  Co.,  176  N.  T.  281,  67  NE  B69. 
96  AmSR  619,  62  LRA  367  [rev  70 
Ap>  Dlv.  405,  76  NTS  521J. 

[a]     »— Irtmaif  not  jurtUsA. — 
pasaeneer  who  Is  unable  to  buy  a 
ticket  because  of  the  absence  of  the 
ticket  a£ent  is  not  excused  from  pay- 
ing the  additional  fare  required  of  a 

C sender  without  a  ticket,  and 
ce  on  his  refusal  to  pay  such  fare 
he  Is  not  JustlQed  in  forcibly  resist- 
ing ejection  by  the  conductor.  Mon- 
nler V.  New  York  Cent.,  etc..  R.  Co., 
176  N.  T.  281,  67  NE  669.  96  AmSR 
619,  62  LRA  357  [rev  70  App.  Dlv. 
406,  75  NYS  621].  Resistance  of 
ejection  see  grenerally  infra  9  1196. 

61.  St.  Louis,  etc.,  R.  Co.  v.  South, 
43  111.  176,  92  AmD  103;  Swan  v. 
Manchester,  etc.  R.  Co.,  132  Mass. 
116.  42  AmR  432. 

Tim*  for  ksspliiff  tiok«t  olBos  open 
see  supra  !  1113. 

63.  '  Atchison,  etc.,  R.  Co.  v.  Blck- 
erson,  4  Kan.  A.  346,  45  P  975;  Cham- 
berlain V.  Lake  Shore,  etc.,  R.  Co., 
110  Mich.  614.  68  NW  423;  WUllams 
T.  Atlantic  Coast  Line  R.  Co.,  153  N. 
C.  360,  69  SB  402. 

[al  XepeaJ  of  atatnt*. — In  North 
Carolina  L.  (1907)  c  216  a  1.  prohibit- 
ing a  carrier  of  intra-state  passen- 
gers from  demanding  more  than  two 
and  one-fourth  cents  per  mile  for 
transportation  was  repealed  by  Acts 
(Ex.  Sess.  1908)  c  144,  effective  Anrll 
1.  1908,  J  6  of  which  provides  that 
no  railroad  company  shall  be  held 
liable  by  reason  of  anything  done, 
or  attempted  to  be  done.  In  violation 
of  the  repealed  act.  Plaintiff  sued 
several  months  before  the  repealing 
statute  became  effective  to  recover 
for  being  ejected  from  defendant's 
passenger  train  after  having  tendered 
the  proper  amount  of  fare  required 
by  L.  (1907).  on  the  ground  that  the 
fare  tendered  was  Insufficient;  the 
right  of  action  sued  on  was  not  stat- 
utory, although  the  rate  of  transpor- 
tation was  fixed  by  statute,  so  that 
the  subsequent  repeal  of  L.  (1907) 
did  not  destroy  plaintiff's  right  of 
action.  Williams  v.  Atlantic  Coast 
Line  R.  Co..  153  N.  C.  360.  69  SE  402. 

03.  Louisville,  etc.,  R.  Co.  v.  Ash- 
ley. 169  Ky.  330,  183  SW  921,  LRA 
I916E  763:  Doherty  v.  Northern  Pac. 
R.  Co.,  43  Mont.  294,  116  P  401.  36 
LRANS  1139. 

64.  U.  S. — Texas,  etc..  R.  Co.  v. 
Ludlam.  57  Fed.  481,  6  CCA  454. 

Ala. — Southern  R.  Co.  v.  Farquhar, 
192  Ala.  415,  68  S  289;  South,  etc..  R. 
Co.  T.  Huffman,  76  Ala.  492,  E2  AmR 
349. 

Ind. — Godfrey  v.  Ohio,  etc.,  R.  Co., 
116  Ind.  30.  18  NE  61;  Chicago,  etc.. 
R.  Co.  V.  Bills.  104  Ind.  13.  3  NE  611; 
Pittsburgh,  etc.,  R,  Co.  v.  Llghtcap, 
7  Ind.  A.  249.  34  NE  243. 

Iowa. — Stone  v,  dilcago,  etc..  R. 
Co..  47  Iowa  82.  29  AmR  l68. 

[10  CJ.-47J 


Kan. — BureesB  v.  Atchison,  etc.,  R. 
Co.,  S3  Kan.  ^97,  112  P  103. 

N.,  Y. — Barker  v.  New  York  Cent 
R.  do.,  24  N.  Y.  B99;  Miller  v.  King. 
21  App.  Dlv.  192,  47  NTS  534; 
V.  New  York  Cent.  R.  Co..  13  N.  Y. 
Super.  623. 

N.  C. — Mace  v.  Southern  R.  Co., 
161  N.  C.  404,  66  SE  342.  24  LRANS 
1178  and  note.  . 

Tex. — Albln  v.  Gulf,  etc.,  R.  Co., 
43  Tex.  Civ.  A.  170,  95  SW  589. 

Wash. — Mills  V.  Seattle,  etc..  R. 
Co..  60  Wash.  20.  9«  P  SZO,  19  LRANS 
704. 

Wis. — Boehm  V.  Duluth,  etc.,  R.  Co.. 
91  Wis.  592.  65  NW  606. 

[a]  Bsonrslon  Uoket  not  good  on 
Mrtloalar  tndn.^-Where  a  passenger 
holds  an  excursion  ticket,  sold  at  a 
reduced  rate,  which  recites  that  it  Is 
not  good  on  a  particular  train,  and, 
although  he  does  not  read  the  ticket 
before  boarding  such  train,  he  is  ap- 
prised that  It  does  not  entitle  him  to 
travel  thereon,  he  is  not  entitled  to 
recover  damages  for  his  ejection, 
where  accomtianied  by  no  nn neces- 
sary force.  Enffland  v.  International, 
etc.,  R.  Co.,  82  Tex.  Civ.  A.  86.  78  SW 
24. 

[b]  Wrong  BtTMt  oar. — Where  a 

fiassenger  boards  an  electric  car  go- 
ng In  the  direction  In  which  he  Se- 
vres to  travel,  but  not  to  his  desti- 
nation, and  owing  to  his  own  mistake 
In  taking  the  wrong  car,  he  Is  re- 

aulred  to  leave  the  car  on  the  con- 
uctor's  request  that  he  do  so  at  the 
end  of  Its  journey,  notwithstanding 
the  conductor's  refusal  to  give  him 
a  transfer  to  another  car  on  which 
he  may  complete  his  Journey  for  the 
same  fare,  and,  on  his  refusal  so  to 
do,  he  becomes  a  trespasser  subject 
to  ejection.  Mills  v.  Seattle,  etc.,  R. 
Co..  50  Wash.  20,  96  P  520,  19  LRA 
NS  704. 

[c]  Train  going-  In  opposite  dlreo- 

Uonr— A  person  may  not  deliberately 
enter  on  a  railroad  train,  with  knowl- 
edge that  his  ticket  on  its  face  en- 
titles him  to  be  carried  In  the  reverse 
direction  from  that  in  which  he  pro- 
poses to  go.  and,  with  ample  oppor- 
tunity to  procure  another,  insist  on 
being  carried  without  paying  fare. 
Railroad  companies  have  the  un- 
doubted right  to  make  reasonable 
regulations  for  the  conduct  of  their 
business,  and  It  is  certainly  a  rea- 
sonable requirement  that  a  passenger 
having  the  opportunity  should  pur- 
chase his  ticket  to  the  place  of  his 
destination,  and  not  in  the  opposite 
direction.  To  compel  railroad  com- 
panies to  receive  unused  tick^s, 
without  regard  to  the  direction  In 
which  the  holder  wished  to  go,  would 
Introduce  Inextricable  confusion  Into 
their  business,  and  be  of  no  benefit 
to  any  person  possessed  of  sufficient 
intelligence  to  go    on  a  train.  Ood- 

tV^,X-P^^^'  Co-  11«  Ind.  80, 

18  NE  61. 


68.  Kan.— Burgess  v.  Atchison, 
etc.,  R.  Co.,  83  I&,n.  497.  112  P  103: 
Atchison,  etc.,  R.  Co.  v.  Gants,  38 
Kan.  608,  17  P  64,  6  AmSR  780. 

Ky. — Hancock,  v.  Louisville,  etc.. 
R.  Co..  85  SW  210,  27  KyL  434:  Flood 
v.  Chesapeake,  etc.,  R.  Co.,  80  SW 
184,  26  KyL  2136. 

Mich. — Lake  Shore,  etc.,  R.  Co.  v. 
Pierce,  47  Mich.  277.  11  NW  157. 

Mo. — Slra  v.  Wabash  R.  Co.,  116 
Mo.  127,  21  SW  905,  37  AmSR  386; 
Logan  V.  Hannibal,  etc.,  R.  Co.,  77 
Mo.  663;  Drew  v.  Wabash  R.  Co..  129 
Mo.  A.  469.  107  SW  478;  Turner  v. 
McCook,  77  Mo.  A.  198. 

N.  Y.— Fink  V.  Albany,  stc..  R.  Co.. 
4  Lans.  147. 

N.  C. — Allen  v.  Wilmington,  etc.. 
R.  Co.,  119  N.  C.  710.  26  SE  787. 

Oh. — New  York,  etc  ,  R.  Co.  v.  Will- 
ing, 24  Oh.  CIr.  Ct.  474. 

Okl. — Noble  v.  Atchison,  etc..  R. 
Co.,  4  Okl.  634.  46  P  483. 

Tenn. — Trotllnger  v.  East  Tennes- 
see, etc.,  R.  Co.,  11  Lea  633. 

Tex. — Texas  Pac,  R.  Co,  v.  James. 
82  Tex.  306.  18  SW  689.  15  LRA  347; 
International,  etc.,  R,  Co.  v.  Hnssell, 
62  Tex.  256.  60  AmR  526;  Albln  V. 
Gulf.  etc..  R.  Co.,  43  Tex.  Ctv.  A.  170, 
96  SW  689. 

But  see  Southern  R.  Co.  v.  Flani- 
gan,  10  Ga.  A.  745.  74  SE  85  (holding 
that,  where  a  person  with  a  ticket  to 
a  particular  station  boards  a  train  In 
ignorance  of  the  fact  that  such  train 
does  not  stop  at  that  particular  sta- 
tion, it  Is  the  duty  of  the  conductor 
when  he  first  discovers  the  passen- 
ger's mistake  to  Inform  him  of  the 
fact  In  order  that  the  passenger  may 
exercise  his  option  to  remain  on  the 
train  to  the  point  to  which  the  ticket 
entitles  him  to  ride,  or  to  get  off  at 
some  station  where  the  train  does 
stop;  and  the  passenger  cannot  be 
treated  as  a  trespasser  before  reach- 
ing the  station  called  for  by  his 
ticket:  and  If,  over  his  protest,  he  is 
compelled  by  the  conductor  to  leave 
the  train  before  reaching  such  sta- 
tion, his  wrongful  ejection  is  a  tort 
for  which  the  railroad  company  la 
responsible  In  damages). 

[a]  Where  a  train  -ocoaslonaUr 
■tops  *t  a  station,  the  carrier  has  the 
burden  of  showing  that  It  was  Justi- 
fied In  ejecting  a  passenger  destined 
for  that  station  for  refusal  to  pay 
additional  fare  on  the  failure  of  the 
train  to  stop  to  permit  him  to  alight. 
Sira  V.  Wabash  R.  Co..  115  Mo.  127. 
21  SW  90S.  37  AmSR  386. 

F»79Mnt  of  fare  by  pasasnffsr  om 
wrong  train  see  generally  supra  I 
1106. 

66.  U.  S. — Texas,  etc..  R.  Co.  t. 
Ludlam.  67  Fed.  481,  6  CCA  454. 

Mo. — Logan  v.  Hannibal,  etc.,  R. 
Co..  77  Mo.  663. 

N.  Y. — Pink  V.  Albany,  etc,  R,  Co., 
4  Lans.  147. 

Pa. — Caldwell  v.  Lake  Shore,  etc., 
R.  Co..  8  Pa.  Co.  467. 

Tex. — Missouri,  etc.,  R.  Co.  v.  Dice, 
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ment."  But  according  to  some  authorities  this  rnle 
does  not  ai^ly  -where,  through  negligence  or  mis- 
direction of  the  carrier's  agents,  the  passenger 
has  been  misled  into  taking  the  wrong  train,* in 
which  case  his  ejection  is  wrongful  and  the  carrier 
is  liable  therefor,"  unless  the  passenger  knows,  or 
has  reason  to  belicTC,  that  the  information  given 
him  is  incorrect,"*  or  that  there  is  a  rule  or  regu- 
lation of  the  carrier  making  the  i^ent  incompetent 


to  give  such  information,'"*  or  prohibiting  the  con- 
ductor from  stopping  the  train  at  that  statlon.^^ 
According  to  other  authorities,  however,  even  in 
such  eases  it  is  the  passenger 's  duty  when  informed 
that  he  is  on  the  wrong  train  to  get  off  and  wait 
for  the  proper  train  or  to  tender  the  proper  fare, 
and  he  cannot  recover  damages  for  an  ejection,  his 
remedy  being  to  recover  for  the  dami^s  caused  by 
the  servant's  misdirection."  But  as  a  ticket  e^nt 


(Civ.  A.)  168  SW  478. 

Va. — Richmond,  etc.,  R.  Co.  v. 
Ashby,  79  Va.  130.  52  AmR  620. 

87.  -Missouri,  etc.  R.  Co.  V.  Her- 
ring, 61  Tex.  Civ.  A.  E43,  127  SW 
1155,  130  SW  1039. 

[a]    ZuowleOff*  of  rule. — -nTiere  a 

Saseengcr,  before  boarding  a  train, 
new  that  the  carrier  had  promul- 
gated a  rule  prohibiting  the  train 
from  stopping  at  his  destination, 
such  knowledge  did  not  determine 
his  right  to  travel  to  his  destination 
on  that  train,  If  by  continued  nonen- 
forcement  of  the  rule  the  Mrrier  had 
permitted  It  to  become  obsolete,  in 
which  event  his  e]ectlon  at  the  sta- 
tion before  his  destination  was 
reached  was  unlawful.  Missouri, 
etc.,  R.  Co.  V.  Herrfng,  61  Tex.  Civ. 
A.  543,  127  SW  1155,  130  SW  1039. 

68.  Ala. — South,  etc..  R.  Co.  v. 
Huffman.  76  Ala.  492.  52  AmR  349. 

Ark. — St.  LiOulB  Southwestern  R. 
Co.  V.  Branch.  106  Ark.  269.  163  SW 
118. 

Ga. — Atkinson  v.  Southern  R.  Co.. 
114  Ga.  146.  39  SE  888.  55  LRA  223. 

Kan. — Kansas  City,  etc..  R.  Co.  v. 
Little.  66  Kan.  378.  71  P  820.  97  Am 
SR  376,  61  L.RA  122. 

Ky, — Cincinnati,  etc.,  R.  Co.  v. 
Baritley,  13  KyL  331.  _ 

Mlas. — Illinois  Cent.  R.  Co.  v.  Har- 
per. S3  Miss.  560.  35  S  764,  102  AmSR 
469,  64  L.RA  283. 

Nebr. — Chicago,  etc.,  R.  Co.  v. 
Sptrk.  51  Nebr.  167,  70  NW  926. 

N.  Y. — Elliott  V.  New  York  Cent., 
etc..  R.  Co..  63  Hun  78.  6  NYS  26S; 
Martin  v.  New  York  Cent,  eta,  R. 
Co.,  1  N.  Y.  St.  738. 

N.  c. — Bullock  V.  Atlantic  Coast 
Line  R.  Co.,  152  N.  C.  66,  67  SE  60: 
Mace  V.  Southern  R.  Co.,  151  N.  C. 
404.  66  SE  342.  21  LRANS  1178  and 
note.  _  _ 

Oh.— Pittsburgh,  etc.,  R.  Co.  v. 
Reynolds,  65  Oh.  St.  370.  46  NE  712. 
60  AmSR  706;  Pennsylvania  Co.  v. 
Wentz,  37  Oh.  St.  333. 

Pa. — Oolden  v.  Pittsburg  R.  Co., 
28  Pa.  Super.  313. 

Tex. — Gulf.  etc..  R.  Co,  v.  Moore, 
98  Tex.  302,  306.  83  SW  362,  4  Ann 
Cas  770  [cit  Cyc];  International,  etc.. 
R.  Co.  v.  Smith.  1  SW  565;  Interna- 
tional, etc..  R.  Co.  v.  Gilbert.  64  Tex. 
636;  MlHHouri,  etc.,  R.  Co.  v.  Humph- 
ries. (Civ.  A.)  157  SW  1174;  Missouri, 
etc..  R.  Co.  v.  Herring.  61  Tex.  Civ. 
A.  B43.  127  SW  1165,  130  SW  1039 
(misled  by  conductor  and  ticket 
agent) ;  St.  Louis  Southwestern  R. 
Co.  V.  Pruitt,  (Civ.  A.)  79  SW  598 
[writ  of  error  den  97  Tex.  487.  80  SW 
721. 

''Where  a  company  by  the  act  of 
a  proper  agent,  causes  a  passenger, 
as  in  this  case,  to  take  the  wrong 
train — one  that  does  not  stop  at  his 
station — it  must  be  held  to  have  con- 
templated, that  under  the  Instruction 
given  Its  conductor,  the  passenger 
would  be  put  off  the  train  as  soon 
as  the  error  should  be  discovered  by 
the  conductor,  unless  he  should,  as 
demanded,  pay  additional  fare  and  be 
carried  beyond  his  station.  The  act 
of  the  first  agent  of  the  company, 
misdirecting  the  passenger.  Is  the 
wrongful  act  for  which  the  company 
becomes  linble  in  tort,  and  the  act 
of  the  conductor  in  ejecting  him  Is 
a  consequence  of  the  first  wrongful 
act — is  the  proximate  cause  of  the 
passenger  being  ejected ;  and  as 
against  the  passenger,  the  act  of  the 
conductor  In  ejecting  him.  being  the 
act  of  the  company.  Is  wrongful." 
Pittsburgh,  etc..  R.  Co.  v.  Reynolds. 


65  Oh.  St.  S70.  380.  4E  NE  712,  60 
AmSR  706. 

[a]  A  oonanetov  nmst  Urtea  to 
Um  expUuwtiOB  of  a  pmmbmt  on 

the  wrong  train,  to  the  effect  tnat  the 
ticket  agent  who  sold  her  her  ticket 
and  the  conductor  on  the  previous 
train  had  told  her  that  her  ticket 
entitled  her  to  travel  over  that  route; 
and,  having  heard  such  explanation, 
It  is  a  willful  wrong  warranting  ex- 
emplary damages  for  the  conductor 
to  nut  her  off  unattended,  and  In  the 
nlgnttlme.  although  he  acted  in  a 
gentlemanly  manner  and  was  guilty 
of  no  insolent  conduct.  Illinois 
Cent.  R.  Co.  v.  Harper,  83  Miss,  660. 
35  S  764.  102  AmSR  469.  64  LRA  283. 

[b]  Dnty  to  give  proper  infonaa- 
tlon. — It  Is  the  duty  of  the  agents  of 
a  railroad  company  who  have  charge 
of  its  passenger  stations  to  know, 
when  the  Inquiry  is  made  of  them, 
what  train  a  passenger  should  take 
to  reach  his  destination;  and  if  a 
passenger  takes  the  train  he  Is  di- 
rected by  the  agent  to  take,  and  It 
afterward  turns  out  that  it  was  the 
wrong  train,  he  is  not  a  trespasser. 
Cincinnati,  etc.,  R.  Co.  v.  Barkley,  18 
KyL  831. 

[c]  X>ntr  to  atop  at  destination. — 
It  has  been  held  that  where  a  pas- 
senger takes  passage  on  a  train  on 
the  advice  of  a  railroad  employee 
provided  for  that  purpose,  the  em- 
ployees in  charge  of  the  train  are 
required  to  stop  It  at  the  destination 
of  the  passenger,  and  ejecting  him 
at  another  place  subjects  the  com- 
pany to  damages.  International,  etc.. 
R.  Co.  v,  Smfth,  40  Tex.  Civ.  A.  432, 
90  SW  709. 

[d1  Where  a  passenger  receives 
a  transfer  ticket  not  good  on  nlffht 
oars,  and  at  the  point  of  transfer 
attempts  to  get  on  four  cars  in  suc- 
cession, but  Is  prevented  by  the  con- 
ductors on  the  ground  that  the  cars 
are  going  only  to  the  barn,  and  sub- 
sequently gets  on  the  fifth  car  which 
proves  to  he  a  night  car,  and  Is  ex- 
cluded therefrom  when  he  presents 
his  ticket  and  refuses  to  pay  an  addi- 
tional fare,  the  company  will  be 
liable  as  for  a  wrongful  exclusion. 
Golden  v.  Pittsburg  R.  Co.,  28  Pa. 
Super.  313. 

[e]  Wrong  rente. — Where  a  pas- 
senger on  showing  his  ticket  is  ad- 
mitted to  a  train  but  la  not  told  that 
that  particular  train  takes  a  longer 
route  than  the  way  his  ticket  reads 
BO  that  his  ticket  is  not  good  for  the 
entire  passage,  the  carrier  is  liable 
for  ejecting  him  on  his  refusal  to 
pay  additional  fare;  in  such  case  the 
carrier  should  either  refuse  him  ad- 
mission to  the  train  as  a  passenger 
on  the  ticket  presented,  or  should 
advise  him  that  the  ticket  is  not 
good  for  the  entire  trip,  or  else 
should  carry  him  without  additional 
fare.  St.  Louis  Southwestern  R.  Co. 
V.  Branch.  106  Ark.  269.  153  SW  118. 

68.  Atkinson  v.  Southern  R.  Co., 
114  Ga.  146.  39  SE  888.  55  LRA  223; 
Johnson  v.  Philadelphia,  etc.,  R.  Co., 
■63  Md,  106. 

70.  Atkinson  v.  Southern  R,  Co.. 
114  Ga.  146,  39  SE  888.  55  LRA  223. 

71.  Atkinson  v.  Southern  R,  Co., 
114  Ga.  146,  39  SE  888,  55  LRA  223. 

73.  White  v.  Evansville.  etc..  R. 
Co.,  133  Ind.  480.  33  NE  273:  Lake 
Shore,  etc.,  R.  Co.  v.  Pierce.  47  Mich, 
277.  11  NW  167;  Crutcher  v.  The  Big 
Pour,  132  Mo.  A.  311.  Ill  SW  891; 
Drew  v.  Wabash  R.  Co.,  129  Mo.  A. 
459.  107  SW  478:  Runyon  v.  Penn- 
sylvania R.  Co.,  74  N.  J.  L.  225,  68 


A  107  [dtst  McDonald  v.  Central  R- 
Co.,  72  N.  J.  L.  280.  62  A  405.  Ill 
AmSR  672,  2  L.RANS  SOS  and  noteJ. 

ta}  »e— on  for  nas.^"In  the  op- 
eration of  a  railroad  the  safety  of 
those  traveling  upon  tt  requires  that 
the  trains  running  over  It  shall  be 
moved  according  to  a  prearranged 
schedule,  and  tSls  safeguard  would 
be  practically  destroyed  If  a  conduc- 
tor was  bound  to  stop  his  train  at  a 
station,  not  a  scheduled  stopping 
point,  whenei'er  a  passenger  was 
wrongfully  informed  bv  a  ticket 
agent  that  the  train  would  take  him 
to  that  station.  As  was  said  In  the 
case  of  Lake  Shore,  etc.,  R.  Co.  v. 
Pierce,  47  Mich.  277,  11  NW  157:  'A 
passenger  cannot,  by  reason  of  such 
Information,  compel  a  conductor  to 
deviate  from  his  appointed  scheme, 
and.  when  truly  informed  concerning 
the  rule  as  to  stoppages,  he  is  bound 
to  conform  hts  movements  to  it,  and 
seek  redress  in  some  other  way. 
Every  one  Is  bound  to  know  that  the 
conductor  Is  not  Invested  with  gen- 
eral power  to  run  his  train  as  he 
pleases,  and  that,  so  far  as  he  Is 
concerned,  trains  must  conform  to 
schedule.' "  Runyon  v.  Pennsylva- 
nia R.  Co..  74  N.  J.  L.  2SE,  228.  68  A 
107. 

[  b  ]     Discussion    of  mle.^ —  "Th  e 

view  expressed  In  the  decisions  of 
some  of  our  sister  states,  that  miS' 
information  as  to  the  stopping  of  a 
train  at  a  particular  station,  given 
by  a  ticket  agent  to  an  Inquiring 
passenger,  and  action  upon  It  tiy  the 
latter,  consitute  a  contract  between 
the  railroad  company  and  the  pas- 
senger, has  not  been  accepted  by  the 
courts  of  this  state.  In  the  late 
case  of  Shelton  v,  Erie  R.  Co.,  73  N. 
J.  L.  658.  66  A  403.  118  AmSR  704. 
9  LRANS  727.  9  AnnCas  883  and 
note.  Mr.  Justice  Garrison,  speaking 
for  the  Court  of  Errors  and  Appeals. 
In  commenting  upon  the  cases  which 
so  hold,  says:  'The  fundamental  fal- 
lacy of  this  position  is  that  It  as- 
sumes the  authority  of  the  ticket 
agents  to  make  contracts  for  rail- 
road companies.  The  authority  of 
such  agents  is  notoriously  limited 
to  the  sale  of  tickets  and  to  the  do- 
ing of  acts  that  are  ancillary  thereto. 
By  no  rule  of  the  law  of  agency  or 
of  evidence  can  the  acts  or  state- 
ments of  a  ticket  agent  beyond  the 
scope  of  his  limited  authority  be 
erected  Into  a  contract  binding  upon 
the  railroad  company.  What  has 
been  mistaken  for  this  authority  to 
make  contracts  Is  the  ability  of  these 
agents  to  make  trouble  for  their 
companies  by  their  negligence  In  the 
delivery  of  tickets,  or  their  mistakes 
in  giving  information.  The  judicial 
conclusions  that  have  been  con- 
structed on  this  erroneous  founda- 
tion do  not  in  any  way  commend 
themselves  to  us."  "  Runyon  v,  Penn- 
sylvania R.  Co.,  74  N.  J.  L.  225,  227. 
68  A  107. 

[c]  ninatrations.^ — (1)  Where  a. 
passenger  being  Informed  by  a  ticket 
agent  that  a  certain  train  stopn  at 
a  certain  station,  although  in  fact 
it  Is  not  scheduled  to  stop  there, 
buys  a  ticket  thereto  and  boards  the 
train,  and  is  thereafter  told  by  the 
conductor  that  the  train  does  not 
stop  at  such  station,  and  is  requested 
to  leave  the  train  at  the  regular  stop- 
ping point  just  before  such  station, 
and  at  such  point  is  ejected  from  the 
train  for  refusing  to  comply  with  such 
request,  the  ejection,  no  more  vio- 
lence being  used  than  necessary.  Is 


For  latsr  o— ss,  ttortfovBunts  and  ehasfes  in  the  law  sse  cumulative  Annotations,  same  title, 
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is  under  no  duty  to  volunteer  information,  his  fail- 
ure to  tell  a  passenger  as  to  whieli  of  two  roads  his 
ticket  is  good  over  is  not  such  negligence  as  to  au- 
thorize a  recovery  from  the  company  for  the  pas- 
senger's being  ejected  from  a  train  on  a  road  over 
which  the  ticket  is  not  good,"  particularly  where 
the  ticket  shows  plainly  that  it  is  good  only  over 
another  road." 

Where  passenger  carried  by  station.  Where  a 
passenger's  own  n^lect  causes  him  to  be  carried 
beyond  his  destination,  he  is  not  entitled  to  free 
passage  to  the  next  station,  and  may  be  put  ofE  in 
default  of  payment  and  it  has  been  held  that, 
even  where  a  passenger  is  carried  past  his  destina- 
tion through  the  failure  of  the  conductor  or  other 
proper  employee  to  call  the  station  or  street,  he  has 
no  right  to  remain  on  snch  train  or  ear  without  the 


payment  of  another  fare.'"  • 

Turning  back  car  short  of  destination.  Where  a 
street  car  company  breaks  its  contract  with  a  pas- 
senger by  turning  back  the  car  at  a  point  short  of 
the  passenger's  destination,  the  passenger's  right 
of  action  for  a  breach  of  the  contract  is  complete, 
but  he  is  not  entitled  to  remain  on  the  ear  for  its 
return  journey  without  payment  of  another  fare." 

1178]  E.  Defective  or  Invalid  Ticket— 1.  In 
QeneraL  As  a  general  rule  where  the  ticket  offered 
by  a  passenger  is  void  or  otherwise  not  snch  as  to 
entitle  him  to  transportation  at  the  time  and  on 
the  train  or  ear  for  which  it  is  offered,  and  the  pas- 
senger refuses  to  pay  fare  or  otherwise  show  him- 
self entitled  to  transportation,  he  may  be  ejected 
therefrom,"  partienlarly  where  he  knows  that  his 


]astl(I«d,  since  the  agent's  misrepre- 
■entatlon  and  the  purchase  of  the 
ticket  does  not  constitute  a  contract 
obllsatlns  the  company  to  stop  Its 
train  at  the  paasengerii  destination, 
and  It  becomes  the  latter'a  duty  when 
Informed  that  the  train  does  not  atop 
at  such  station  either  to  tender  such 
fare  as  will  entitle  him  to  ride  to 
some  atopplne  point  beyond,  or  else 
to  comply  with  the  conductor's  re- 
quest. Runyon  v.  Pennsylvania  R. 
Co..  74  N.  J.  U  225,  68  A  107  fdiat 
McDonald  v.  Central  R.  Co.,  72  N.  J. 
U  tSO.  62  A  40S,  111  AmSR  672.  2 
LRANS  506.  on  the  ground  that  In 
the  latter  case  the  act  of  the  agent 
in  selling  the  passenger  a  ticket  on 
a  certain  train  and  at  the  same  time 
fumlshlnc  him  a  time-table  showing 
that  the  train  was  scheduled  to  atop 
at  his  destination  constituted  a  con- 
tract between  the  company  and  the 
passenger  by  the  terms  of  which 
the  passenger  was  entitled  to  have 
the  train  stop  at  his  destination,  and 
that  his  ejection,  therefore,  ^vaa 
wrongful].  (2>  Where  a  ticket 
holder  has  purchased  a  ticket  for 
passage,  and  through  the  negligent 
mistake  or  misdirection  of  a  servant 
of  the  company  whose  duty  it  Is  to 
direct  passenKers  enters  a  train 
which  under  the  rules  of  the  com- 
pany does  not  stop  at  the  station 
named  in  his  ticket,  he  has  no  right 
to  continue  passage  on  that  train 
after  the  conductor  has  given  him 
notice  that  the  train  does  not  atop 
at  the  station  to  which  he  seeks 
passage  and  has  requested  him  to 
leave  the  train  and  afforded  him  a 
reasonable  opportunity  so  to  do. 
Turner  v.  McCook,  77  Mo,  A.  195. 

73.  McKlnley  v.  I>oulBvllle,  etc.. 
R.  Co..  137  Ky.  845.  127  SW  483,  28 
LRANS  611. 

[a]  ZUastratton.^ — It  is  a  ticket 
asent's  duty  to  advise  a  passenger 
of  the  time  of  the  departure  of  trains 
and  as  to  the  proper  train  to  take 
only  where  the  passenger  requests 
such  information,  and  where  a  pas- 
senger asked  the  ticket  agent  at  the 
point  where  she  changed  cars  when 
the  train  left  for  a  certain  place,  and 
was  told  that  a  train  left  for  that 
place  at  a  certain  time  on  two  roads, 
over  one  of  which  she  held  a  ticket, 
the  agent  was  not  sutlty  of  negll- 

fence  so  as  to  authorize  recovery 
rom  the  company  for  damages  for 
being  ejected  from  a  train  on  the 
road  over  which  the  ticket  was  not 
good.  McKlnley  v.  LiOUiSTille.  etc., 
R.  Co.,  137  Ky.  846,  127  SW  488,  88 
LRANS  611. 

74.  McKlnley  v.  Louisville,  etc., 
R.  Co..  137  Ky.  845.  127  SW  488.  28 
LRANS  611. 

[a]  XUustratloiu— Where  a  pas- 
senger asks  a  ticket  agent  at  a  union 
depot  for  a  ticket  to  a  certain  point, 
without  stating  by  which  route  she 
wishes  to  go,  and  is  given  a  ticket 
which  shows  plainly  tnat  It  is  over 
a  certain  road,  the  agent  Is  not  neg- 
ligent so  as  to  entitle  plaintiff  to 
recover  damages  for  being  put  off 
the  train  of  another  road  to  which 
Sha  ehanffes  cars,  over  which  tha 


ticket  Is  not  good,  as  b«  has  the 
right  to  assume  that  pWntlff  .knows 
the  route  which  ahe  wishes  to  tmks 
and  can  read  the  ticket  so  as  to  have 
the  route  changed  If  she  deslras. 
McKlnley  v.  Louisville,  eta,  R.  Co., 
137  Ky.  845.  127  SW  483,  88  LRANS 
611  and  note. 

76.  HoellJes  v.  Interurban  St.  R. 
Co..  43  Misc.  860.  87  NTS  183;  Texas 
Pac.  R.  Co.  V.  James,  82  Tex.  306,  18 
SW  689,  15  URA  347;  Missouri,  etc. 
R.  Co,  V.  Mlddleton,  (Tex.  Civ.  A.) 
172  SW  1114;  Bragg  v.  Norfolk,  etc., 
R.  Co.,  110  Va.  867.  67  SE  598. 

[a]  Wlisx*  a  passsngM  wllUs  In- 
toxloatsd  KBd  IVMSponstbls  Is  carried 
past  his  point  of  destination,  the  car- 
rier has  the  right  to  put  him  off  the 
train.  Bragg  v.  Norfolk,  etc.,  R.  Co., 
110  Va.  867.  67  SE  593. 

[b]  Where  a  street  oar  passenger 
OIL  beliv  v^nssd  »  transfsr  Instead 
of  leaving  the  car  continues  thereon 
to  the  end  of  the  line,  and  re- 
fuses on  the  car's  return  trip  to  pay 
an  additional  fare,  whereupon  he  Is 
forcibly  ejected,  he  has  no  cause  of 
action  against  the  company.  Hoell- 
Jes V.  Interurban  St.  R.  Co.,  48  Misc. 
350,  87  NYS  133. 

70.  Wlllard  v.  St.  Paul  City  R. 
Co..  116  Minn.  183,  133  NW  466;  Mis- 
souri, etc..  R.  Co.  V.  Richardson.  (Tex.. 
Civ.  A.)  131  SW  1139. 

[a]  Where  there  Is  no  statute  re- 
quiring employees  in  charge  of  a 
train  when  approaching  a  station  to 
call  its  name  In  a  reasonable  time 
and  manner  for  a  passenger  to  alight, 
and  this  is  not  an  absolute  duty  in- 
dispensable to  the  safety  of  passen- 
gers, it  is  error  to  instruct,  in  an 
action  for  injury  to  a  nassenser  from 
being  ejected  from  the  trsiln  after 
being  carried  beyond  W,  her  station, 
that.  If  the  train  employees  as  the 
train  approached  W  failed  to  call  Its 
name  in  a  reasonable  time  and  man- 
ner, such  failure  authorized  a  recov 
ery,  If  by  it  the  passenger  was 
carried  beyond  her  dest'nation  and 
afterward  ejected.  Missouri,  etc.,  R. 
Co.  V.  Richardson,  <Tex.  Civ.  A.)  131 
SW  1139. 

[b]  Street  oar  passenger. — Where 
a  passenger  by  the  failure  of  the  con- 
ductor to  call  the  streets  was  carried 
past  his  destination,  and  he  rode 
around  the  loop  for  the  purpose  of 
riding  back  to  his  dcsiinatlon,  and 
while  he  was  riding  on  the  car  on 
his  return  trip  the  conductor  re- 
quested him  to  pay  his  fare  or  get  oft 
the  car,  and  he  refused  to  do  either, 
and  in  forcibly  resisting  the  attempt 
of  the  trainmen  to  eject  htm  he  was 
injured,  he  had  no  right  at  the  time 
he  was  ejected  to  ride  on  the  car 
without  paying  the  fare,  and  on  his 
refusal  to  pay  or  to  get  oft  it  was 
the  right  and  duty  of  the  trainmen 
to  put  him  off.  provided  they  used 
only  such  reasonable  force  as  was 
necessary.  Wlllard  v.  St.  Paul  City 
R.  Co.,  116  Minn.  183.  183  NW  465. 

77.  Wright  v.  Orange,  etc.,  R.  Co., 
77  N.  J.  U  774,  73  A  617,  83  LRANS 
671. 

T8.  Ala. — South.etc,  Alabama  R.  Co. 
V.  Huffman.  76  Ala.  498,  62  AmR  849. 


_  Ark. — St.  Louis,  etc.,  R.  ■  Co.  v. 
Brown,  98  Ark,  85.  128  SW  763. 

Ga. — Morgan  v.  Southern  R.  Co., 
189  Qa.  466,  77  SE  632;  Perry  v.  At- 
lantic Coast  Line  R.  Co.,  9  Ga.  A. 
860.  70  SE  1122. 

HI. — CTilcago,  etc.,  R.  Co.  v.  Her- 
ring, 67  111.  69;  Terre  Haute,  etc.,  R. 
Co.  V.  Vanatta.  21  111.  188,  74  AmD 
96;  Chicago,  etc.,  R.  Co.  v.  Banner- 
man,  15  111.  A.  100;  St.  Louis,  etc., 
R.  Co.  v.  Carroll,  13  lU.  A.  685. 

Ind. — Baltimore,  etc.,  R.  Co.  v. 
Evans,  169  Ind.  410,  82  NE  773:  Terra 
Haute,  etc,  R,  Co.  v.  Fitzgerald,  47 
Ind.  79. 

La. — De  Lucas  v.  New  Orleans,  etc., 
R.  Co.,  38  La.  Ann.  930. 

Md. — Preldenrlch  v.  Baltimore,  etc.. 
R.  Co.,  53  Md.  201. 

Mich.— Keen  v.  Detroit  Electric  B. 
Co.,  123  Mich.  247.  81  NW  1084. 

Nebr. — Post  v.  Chicago,  etc.,  R.  Co., 
14  Nebr.  110,  15  NW  225.  45  AmR  100. 

N.  Y. — Heniy  v.  Helaware,  etc.,  R. 
Co.,  28  Misc.  499.  59  NYS  857. 

S.  C. — Saunders  v.  Atlantic  Coast 
Line  R.  Co.,  101  S.  G.  11.  85  SE  167. 

S.  D. — Melody  v.  Great  Northern 
R.  Co.,  25  S.  D.  606.  127  NW  513,  30 
LRANS  668,  AnnCasl912C  727  and 
note. 

Tex. — Houston,  etc.,  R.  Co.  v.  Ford, 
53  Tex.  364;  Missouri,  etc.,  R.  Co.  v. 
Luster.  (Civ.  A.)  168  SW  11;  Freeman 
V.  Costley,  68  Tex.  Civ.  A.  388,  184 
SW  458. 

Vt. — Thorp  V.  Concord  R.  Co.,  61 
Vt.  378.  17  A  791. 

Wash. — Loy  v.  Northern  Pac.  R. 
Co..  68  Wash.  38,  122  P  878. 

W.  Va. — Moore  v.  Ohio  River  R. 
Co.,  41  W.  Va.  160.  23  SE  639:  Mc- 
Kay v.  Ohio  River  R.  Co.,  34  W.  Va. 
66.  11  SE  737,  26  AmSR  913,  9  LRA 
132. 

Ont. — Davis  V.  Great  Western  R 
Co..  20  U.  C.  Q.  B.  27. 

[a]  ninstrations. — <i)  Where  a 
passenger  knows  that  his  mileage 
book  Is  not  under  the  express  terms 
of  the  contract  good  for  passage  be- 
tween points  in  the  state,  he  is 
bound  by  the  terms  thereof  and  pan- 
not  recover  for  his'  ejection  from  a 
train  for  his  failure  to  pay  fare  after 
refusal  to  accept  his  mileage,  where 
the  ejection  is  unattended  by  any 
circumstances  of  insult.  St.  Louis, 
etc.,  R.  Co.  V.  Brown.  93. Ark.  35,  123 
SW  763.  (2)  Where  a  commutation 
ticket  sold  at  a  reduced  rate  is  lim- 
ited to  use  by  the  purchaser  and  the 
dependent  members  of  his  family, 
and  provides  for  forfeiture  in  case 
of  transfer,  and  the  purchaser  per- 
mits persons  to  use  the  ticket  who 
are  not  entitled  so  to  do.  he  himself 
is  not  thereafter  entitled  to  use  un- 
expired portions  thereof,  .but  the  car- 
rier is  authorized  to  refuse  it  and 
eject  him  for  refusal  to  pay  fare  ex- 
cept with  the  ticket.  Baltimore,  etc^ 
R.  Co.  v.  Evans.  169  Ind.  410.  82  NE 
773;  Freidenrich  v.  Baltimore,  etc.. 
R.  Co.,  53  Md.  201.  (3)  Where  a 
mileage  contract  provides  that  cou- 
pons therefrom  will  not  be  accepted 
on  trains  in  place  of  tickets,  the  re- 
fusal of  a  rallrtml^  eonductor  to 
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ticket  is  worthless.'*  And  althopg^  the  passenger 
aets  in  good  fiuth,  if  the  insnffioieney  of  his  ticket 
to  entitle  him  to  ride  is  due  to  his  own  mistake 
without  any  faolt  of  the  agents  or  servants  of  the 
carrier,  he  will  not  he  exenaed  from  compliance  with 
the  rules  and  r^ful&^^B  and  may  be  ejected."*  But 
where  a  person  in  possession  of  a  ticket  entitling 
him  to  nde  thereon  enters  &  train  with  the  bona 
fide  intention  of  using  the  ticket  for  the  jouiney 
for  which  it  ia  good,  he  is  entitled  to  recover  what- 
ever damages  he  may  sustain  by  reason  of  a  wrong- 
ful  ejection,  although  he  may  before  entering  the 
train  have  had  reason  to  believe  that  the  ticket 
would  not  be  accepted;^  and  in  the  absence  of  in- 
formation to  the  contrary  he  may  rely  on  a  custom 
of  the  carrier  to  carry  passengers  on  a  particular 
train  on  like  tickets.^ 

Tnoufers.  A  street  car  passenger  may  bo  ejected 
on  his  presenting  an  invalid  transfer  and  refusing 
to  pay  the  r^lar  fare,^  as  where  the  transfer  is 
good  only  when  presented  at  a  transfer  point  indi- 
cated, or  by  a  certain  route,  and  the  passenger  at- 
tempts to  use  it  at  a  different  point"  or  by  a  dif- 


ferent route,''  although  the  conductor  at  first  ac- 
cepts the  transfer.*" 

1179]  S,  Fallnia  to  Oomply  with  Oonditioiis 
of  Tick«t--a.  In  General.  A-  passenger  who  fails 
or  refuses  to  comply  with  the  conditions  of  his 
ticket  may  be  ejected.*'  Where  a  passenger  at- 
tempts to  stop  over  and  then  later  continue  his 
journey  on  a  ticket  or  pass  which  is  good  only  for 
a  continuous  trip,  and  on  his  resuming  his  journey 
the  conductor  refuses  to  accept  the  ticket  or  pass 
and  the  passenger  refuses  to  pay  fare,  he  may  be 
ejected,  and  this  has  been  held  to  be  true,  not- 
withstanding the  ticket  f^nt  or  conductor  repre- 
sented to  the  passenger  that  he  could  stop  over  on 
his  ticket,^  although  according  to  some  authorities 
the  second  conductor  eannot  eject  him,  under  such 
circumstances,  on  his  refusal  to  pay  another  fare.*** 
[(  IISO]  b.  Oonditions  as  to  Signing  Stamiping, 
and  Ideotiflcation.''^  It  has  been  held  that  a  pas- 
sei^r  may  he  ejected  where  he  attempts  to  ride  on 
a  ticket  in  which  he  is  not  properly  described,**  or 
which  has  not  been  properly  signed  or  stamped,** 


accept  such  coupons  and  the  ejection 
of  the  passenger  offering  them  does 
not  maice  the  carrier  liahle.  Saun- 
ders V.  Atlantic  Coast  Line  R.  Co., 
101  S.  C.  n,  gS  SB  167. 

[b]  KatUatea  ticket. — Where  the 
holder  of  a  commutation  ticket  so 
mutilated  that  all  the  fares  were 
canceled  before  they  had  been  used 
without  applying  to  the  officials  of 
the  railroad  company  for  relief  at- 
tempted to  take  passage  on  the 
ticket,  and  wherf  it  was  rejected  by 
the  subordinate  whose  duty  It  was 
to  cancel  tickets  he  protested  and 
obstructed  the  passageway,  where- 
upon he  was  removed  by  a  policeman, 
the  company  was  not  liable  In  dam- 
aeres  as  for  an  aesanlt.  Henly  v. 
Delaware,  etc..  K.  Co..  28  UlBC.  499. 
E9  NTS  8E7  [aif  27  Hlsc  Sll,  S7  NTS 
896]. 

[c]  A  ttel»t  iMwA  In  violatloiL 
of  orAen  of  tlM  |mtM«t*t«  oomttMroe 
oominlsslou  confers  no  right  to  pas- 
sage and  Is  not  requlrea  to  be  ac- 
cepted by  the  conductor  of  a  train, 
and  the  holder  of  such  a  ticket  may 
be  ejected  without  liability  by  the 
carrier  to  damages.  Melody  v.  Great 
Northern  R.  Co.,  26  S.  D.  606.  127 
NW  543,  30  LRANS  568,  AnnCas 
191  2C  727. 

Defective  or  l&TaUd  tiokat  An*  to 
MTent's  mlrtaks  see  Infra  li  1182- 
1184. 

Sjeotlon  for  taUnff  wrotur  train  or 
cmx  generally  see  supra  S  1177. 

79.  Cal. — Ames  v.  Southern  Pac. 
Co.,  141  Cal.  728,  76  P  810,  99  AmSR 
98  (ticket  on  certain  train  not  good 
without  berth,  of  which  fact  passen- 
ger Is  Informed  before  buying  ticket). 

K^. — Cincinnati,  etc.,  R.  Co.  v.  Car- 
Bon'us  BCjr.  81.  140  SW  71:  Schmidt 
V.  Cleveland,  etc.,  .R.  Co.,  74  SW  674, 
28  KyL  11. 

N,  H. — Whittemore  v.  Boston,  etc., 
R.  Co.,  78  N.  H.  S8S.  83  A  126. 

Tex. — KURSell  v.  Missouri,  etc.,  R. 
Co„  12  Tex.  Civ.  A.  627.  85  SW  1024. 

W.  Va. — ^Moore  v.  Ohio  River  R. 
Co..  41  W.  Va.  160,  23  SE  639. 

80.  Mich. — Maggerty  v.  Flint,  etc., 
R.  Co.,  69  Mich.  166.  26  NW  639,  60 
AmR  801. 

Mo. — ^Turner  v.  McCook,  77  Mo.  A. 
1S6. 

N.  J. — Consolidated  Traction  Co.  v. 
Taborn,  68  N.  J.  L.  1,  82  A  68S  l&tl 
68  N.  J.  14.  408,  38  A  1128]. 

Tex. — ^Freeman  t.  Costley,  58  Tex. 
Civ.  A.  388.  124  SW  4S8. 

Utab. — Rudy  v.  Rio  Grande  West- 
ern R.  Co..  8  Utah  166.  30  P  366. 

81.  Southern  R.  Co.  v.  Barlow,  104 
Qa.  213.  30  SR  T32.  69  AmSR  168. 

88.   Delmonte  v.  Southern  Pbo.  Co., 
2  Cal.  A.  211.  83  P  269. 
83.  AhL — Birmingham  R..  etc.,  Co. 


V.  Smith,  (A.)  69  S  910. 

Mich. — ^Keen  v.  Detroit  Electric  B. 
Co.,  123  Mich.  247.  81  NW  1084. 

Nebr. — Jones  v.  Omaha,  etc.,  R.  Co., 
96  Nebr.  798.  146  NW  959. 

N.  J. — Ferine  v.  North  Jersey  St. 
R.  Co.,  69  N.  J.  L.  230.  54  A  799. 

N.  Y. — Blder  v.  International  R. 
Co..  68  Misc.  22.  122  NTS  880  laCE 
143  App.  Dlv.  960  mem.  128  NYS  1122 
mem];  Berkelhamer  v.  Joline,  III 
NTS  921 

[a]  iUwtratiou^(l)  Where 
plaintiff  entered  a  street  car  intend- 
ing to  go  north,  and  paid  his  fare, 
left  the  car.  and  after  making  a  pur- 
chase walked  some  distance,  entered 
a  car  going  north,  and  presented  a 
transfer  slip  of  the  day  before 
punched  "south,"  and  asked  for  an- 
other transfer,  and  on  refusing  to 
pay  his  fare  was  ejected,  verdict  for 
defendant  should  have  been  directed. 
Jones  V.  Omaha,  etc..  R.  Co.,  9S  Nebr. 
798.  146  NW  969.  (2>  Where  a  con- 
ductor of  a  car  operated  under  a  rule 
requiring  passengers  to  pay  as  they 
enter  by  depositing  fares  in  a  box  on 
the  rear  platform  and  forbidding  con- 
ductors from  handling  fares  receives 
a  transfer  from  a  passenger,  has  a 
reasonable  time  to  examine  It,  and 
soon  discovers  that  the  transfer  is 
wrong,  and  then  notifies  the  passen- 
ger and  demands  fare,  the  passenger 
must  pay  fare  and  comply  with  the 
rule  by  depositing  It  in  the  box,  and 
where  he  refuses  80  to  do  the  con- 
ductor may  eject  him  without  using 
violence.  Elder  v.  International  R. 
Co.,  68  Misc.  22,  122  NTS  880  raff 
143  App.  DIv.  980  mem.  128  NTp 
1122  mem]. 

[b]  Breaoli  of  oontnwt. — A  pas- 
senger who  refuses  to  pay  fare  and 
offers  only  an  invalid  transfer  ticket 
cannot  complain  of  his  ejection  on 
the  ground  of  breach  of  contract  of 
carriage.  Berkelhamer  v.  Jollne,  113 
NTS  921. 

Mistake  of  first  oonductor  In  glv~ 
ing  tnuisf«r  see  infra  I  1186. 

84.  Percy  v.  Metropolitan  St.  R. 
Co.,  E8  Mo.  A.  76:  Rublnger  v.  New 
York  R.  Co.,  88  Misc.  ST.  144  NTS 
766;  Taylor  v.  Spartanburg  R.,  etc., 
Co.,  98  S.  C.  206.  82  SE  404.  62  LRA 
NS  90S,  AnnCasl916D  686. 

86.  Duke  y.  MetropollUn  St.  R. 
Co..  186  Mo.  A.  121.  148  SW  1S8. 

86.  Rublnger  v.  New  York  R.  Co., 
88  Misc.  37,  144  NTS  766. 

87.  Illinois  Cent.  R.  Co.  t.  Hol- 
man,  106  Mlsa.  449.  64  S  7;  Mason  v. 
Seaboard  Air  Line  R.  Co..  169  N.  C. 
183.  76  SE  26,  AnnCasl914B  911. 

88.  Petty  v.  St.  IiOUla,  etc.,  R.  Co., 
148  Mo.  A.  860.  130  SW  86-  Sanden 
V.  Northern  Pac  R.  Co.,  48  Hont.  209, 
115  P  408.  34  L.RANS-7n;  Beebe  v. 


Ayres,  28  Barb.  (N.  Y.)  276;  Dunphy 
V.  Brie  B.  Co.,  42  N.  Y.  Super.  128. 

[a]  Wbsrs  tlia  prMl«««  of  wtop- 
Vmg  OTsr  can  be  securetT  under  tn« 
regulations  of  the  carrier  only  by 
applying  to  the  conductor  and  hav- 
ing the  privilege  indorsed  on  the 
ticket,  one  who  attempts  to  use  such 
ticket  not  Indorsed  after  having  stop- 
ped over  may  be  expelled.  Beebe  v, 
Ayres.  28  Barb.  (N.  T.)  275;  Dunphy 
V.  Erie  R.  Co.,  42  N.  T.  Super.  128; 
Denny  v.  New  Tork  Cent.,  etc.,  R.  Co., 
6  Dafy  (N.  T.)  60. 

89.  Petrle  v.  Pennaylvanla  R.  Co., 
42  N.  J.  L.  449. 

90.  New  York,  etc..  R.  Co.  v.  Win- 
ter. 143  U.  S.  60,  12  set  866,  36  L..  ed. 
71;  Tarbell  v.  Northern  Cent.  R.  Co., 
34  Hun  (N.  T.)  61.  See  also  Infra, 
i  1186. 

81.  Slfslnf I  vtanplxf t  *T'fl  lA#utL- 
fioa'Uon  r*a«rall7  see  supra  SI  1142— 
I.!  45. 

98.  Parish  v.  Ulster,  etc..  R.  Co.. 
99  App.  Dlv.  10,  90  NTS  1000.  Com- 
pare Illinois  Cent.  R,  Co.  v.  Gortlkov, 
90  Miss.  787,  46  S  S6S.  122  AmSR 
324,  14  LRANS  464  (holding  that, 
where  a  passenger's  ticket  described 
him.  even  to  the  &ct  of  his  havlnc 
&  mustache,  the  conductor  was  not 
entitled  to  eject  him  without  glvluff 
him  an  opportunity  further  to  iden- 
tify himself  as  the  original  pur- 
chaser of  the  ticket,  because  the  sell- 
ing agent  by  mistake  punched  the 
tlcKet  for  a  female,  instead  of  a 
male,  the  passenger  not  being  re- 
quired to  verify  the  punch  marks  of 
the  selling  agent). 

[a]  Claslntlon. — ^A  woman  who 
presented  for  passage  a  mileage  book 
made  out  in  the  name  of  Mr.  H  M  P. 
and  which  provided  on  its  face  that 
It  was  good  only  for  the  person  In 
whose  name  it  was  issued  and  would 
be  forfeited  if  presented  by  any 
other  person,  was  properly  ejected 
from  the  train  by  the  conductor  on 
refusal  to  pay  her  fare,  and  the  con- 
ductor was  under  no  obligation  to 
listen  to  her  explanation  to  the  effect 
that  "H.  M."  were  the  initials  of  her 
name,  which  was  "P.,"  and  that  the 
"Mr."  was  a'  mistake  of  the  rail- 
road's clerk,  as  the  book  had  been 
bought  for  her  and  paid  for  with  her 
money.  Parish  v.  TJlster,  etc.,  R.  Co., 
99  App.  Dlv.  10,  90  NTS  1000.  Com- 
pare Parish  V.  Ulster,  etc.,  R.  Co., 
192  N,  T,  35.^.  86  NE  158  frev  IIS 
App.  Dlv.  894  mem.  98  NTS  1109 
mem]  (where  prior  to  a  second  ejec- 
tion both  the  officers  of  the  company 
and  thb  conductor  knew  that  the 
ticket,  a  mileage  book,  belonged  to 
the  passenger). 

88.   Calhoun  V.  Pullman  Co..  168 


For  later  owMs.  dAvelopmeats  and  eliaavsa  in  the  law  see  cumulative  Annotations,  same  title,  page«nd  note  nusnbar. 
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unless  such  lequirement  baa  been  waived.^  But  it 
has  been  held  that  the  passenger  cannot  rightfnlly 
be  ejected  where  the  failure  to  comply  with  such, 
condition  is  due  to  the  .fault  of  the  carrier 's  agent.'^ 
Stamping  hy  validating  agent.  Where  round  trip 
tickets  are  sold  with  the  condition  that  they  are  to 
be  stamped  by  an  agent  on  identification  of  the 
person  presenting  the  ticket  as  the  purchaser  or , 
otherwise,  one  who  insists  on  being  transported 
under  the  return  portion  of  the  ticket  without  com- 
pliance with  the  condition  may  be  ejected,^  al- 
though he  satisfactorily  identifies  himself  to  the 


conductor  as  the  person  whom  he  represents  him- 
self to  be,  and  as  the  original  purchaser  of  the 
tieket.^^  But  according  to  some  authorities,  where 
the  passenger  properly  presents  his  ticket  to  the 
validating  agent,  or  tries  so  to  do,  the  assurance 
of  the  agent  that  no  stamping  is  necessary,  or  a 
refusal  of  the  agent  to  stamp,  or  inability  of  the 
passenger  to  find  the  proper  agent  on  reasonable 
effort,  will  render  the  carrier  liable  if  the  con- 
ductor subsequently  ejects  the  passenger  because  the 
ticket  is  not  stamped  as  required,''  although  it  has 
been  held  otherwise,  under  the  doctrine  that  as  be- 


Fed.  387,  86  CCA  S87,  16  L.RANS  575 
laff  149  Fed.  646]. 

94.  Calhoun  v.  Pullman  Co..  1B9 
Fed.  987.  86  CCA  387.  16  LRAN5  676 
raff  149  Fed.  546];  ChicaKO,  etc.,  R. 
Co.  V.  Newbum,  27  Okl.  9.  110  P  1086. 
SO  I.HANS  432  and  note;  Louisville, 
etc.,  R.  Co.  V.  Blair,  104  Tenn.  212, 
55  SW  1S4. 

[a]  XUiurfcr»tlou^(l>  Where 
plaintiff  purchased  a  first -class  round 
trip  nontransferable  ticket  which 
contained  on  Its  face  a  requirement 
that  he  must  slgp  it  in  InK,  and  a 

Erovlso  that  if  presented  for  passage 
y  other  than  the  original  purchaser 
the  same  was  void,  also  a  line  for 
his  signature  with  a  line  for  the 
signature  of  the  agent  as  witness, 
and  without  being  signed,  the  ticket 
was  honored  for  plaintiff's  going 
passage,  and  on  his  return  he  was 
ejected  from  the  train  because  the 
ticket  was  not  signed,  and  there  was 
no  evidence  showing  plaintiff  had 
refused  to  sign  the  same,  plaintiff's 
signature  was  waived  by  the  com- 
uny.  and  his  ejection  was  wrongful. 
Chicago,  etc.,  R.  Co.  v.  Newburn,  27 
Okl.  9.  110  F  1066,  30  LRANS  432. 
(Z)  Although  an  unstamped  return 
railroad  ticket  providing  that  It  must 
be  stamped  to  be  available  for  re- 
turn passage  confers  no  right  of 
passage  In  the  absence  of  anything 
else,  yet  where  the  holder  before  en- 
tering the  cars  exhibits  It  to  the 
conductor  and  is  told  that  it  la  all 
right,  he  cannot  afterward  be  ejected. 
I>oulsvllle,  etc..  R.  Co.  t.  Blair,  104 
Tenn,  212.  56  SW  164. 

[b]  Anthorl^  of  Pollmaii  com- 
pany's agVBt  Where  a  pmseenger's 

railroad  ticket  reading  from  New 
York  to  Washington,  and  thence  to 
Chattanooga,  provided  that  the  ticket 
should  he  countersigned  at  New 
York,  the  [Mwsenger  was  bound  to 
know  that  a  sleeping  car  company 
could  not  guarantee  the  manner  in 
which  the  railroad  company  should 
perform  its  contract,  and  that  the 
sleeping  car  company's  agent  had  no 
authoritT  to  agree  that  the  passen- 
ger's ticket  would  be  acceptable  for 
transportation  to  Washlnnon  with- 
out being  countersigned  In  New  Tork. 
and  might  be  countersigned  in  Wash- 
ington. Calhoun  v.  Pullman  Com- 
pany. 1B9  Fed.  387.  86  CCA  387.  16 
LRANS  575  [aff  149  Fed.  5461. 

M.  Norman  v.  Elast  Carolina  R. 
Co.,  101  N.^C.  880,  77  SE  846,  Ann 
Casl914D  9i7. 

M.  U.  S. — Bqylan  v.  Hot  Springs 
R.  CO.,  182  U.  S.  146,  10  SCt  M,  88 
L.  ed.  290. 

Ala. — Central  of  Georgia  R.  Co.  t. 
Bagley,  173  Ala.  611,  55  S  894;  Mc- 
Ohea  V.  Reynolds,  IIT  Ala.  413,  2S 
S  68 

Ghi. — Georgia  Cent.  R.  Co.  v.  Can- 
non. 106  Ga.  828,  82  SB  874;  South- 
em  R.  Co.  V.  McKencle.  102  Oa.  313. 
29  SS  869:  Morse  v.  Southern  R.  Co., 
102  Ga.  202,  29  SB  866;  Moses  v. 
East  Tennessee,  etc.,  R.  Co,,  73  Ga. 
366. 

Md. — ^Western  Maryland  R,  Co.  v. 
Stocksdale.  88  Md.  246.  34  A  880. 

Mich. — Sdwards  v.  tAke  Shore, 
etc.,  R.  Co..  81  Mich.  864.  46  NW  827. 
21  AmSR  527. 

Tenn. — SInnott  v.  IjoulsvIIle.  etc., 
R.  Co.,  104  Tenn.  233.  56  SW  836. 

Tex. — Abram  v.  Gulf,  etc.,  R.  Co.. 
S3  Tex.  61,  18  SW  321;  Jones  v.  Mis- 
souri, etc.,  R.  Co.,  (Civ.  A.)  157  SW 
211. 


Va. — Norfollc.  etc..  R,  Co.  v.  An- 
derson, 90  Va,  1,  17  SE  767,  44  AmSR 
884. 

dnt. — Taylor  v.  Grand  Trunk  R. 
Co.,  4  Ont.  L.  367.  1  OntWR  447. 

97.  Central  of  Georgia  R.  Co.  v. 
Cannon.  106  Ga.  828.  32  BE  874. 

98.  U.  S. — Northern  Pac.  R.  Co.  v. 
Pauson,  70  Fed.  685,  17  CCA  287,  80 
LRA  730. 

Ga. — Southern  R.  Co.  v.  Wood,  114 
Oa.  140.  39  SK  894.  66  LRA  536;  Head 
V.  Georgia  Pao.  R.  Co.,  79  Ga.  86S, 
7  SE  21?.  11  AmSR  484. 

Ind. — Pittsburgh,  etc.,  R.  Co,  v. 
Street.  26  Ind.  A.  k24.  69  NK  404. 

Nebr. — Gregory  v.  Burlington,  etc., 
R.  Co..  10  Nebr.  250.  4  NW  1025. 

S.  C. — Corley  v.  Southern  R,  Co., 
89  S.  C.  432.  71  SE  1035. 

Tex. — Houston,  etc.,  R.  Co,  v.  Lee. 
183  SW  868  [rev  (Civ.  A.)  123  SW 
154];  Texas,  etc..  R.  Co.  v,  Payne,  99 
Tex.  46,  61.  87  SW  330,  332,  122  Am 
SR  603,  70  LRA  946  [cit  Cyc];  Texas, 
etc.,  R.  Co.  v.  Wharton,  (Civ.  A.)  145 
SW  282;  Ft.  Worth,  etc..  R.  Co.  v. 
Jones,  38  Tex.  Civ.  A.  129,  85  SW 
37;  Mexican  Cent.  R.  Co.  v.  Goodman, 
(Civ.  A.)  43  SW  580;  Gulf,  etc..  R. 
Co.  V.  St.  John.  13  Tex.  Civ.  A.  267. 
35  SW  501;  Russell  v.  Missouri,  etc., 
R.  Co..  12  Tex.  Civ.  A.  827,  85  SW 
724;  MlBSOuri  Pac.  R.  Co.  v.  Martino. 
2  Tex.  Civ.  A.  634,  18  SW  1066,  21 
SW  781. 

[a]  Beasoit  for  rale. — "The  oppos- 
ing authorities  assume  that  there  Is 
BomeUilng  in  the  nature  of  trans- 
portation by  rait,  and  of  the  neces- 
sary regulation  of  carriage  by  means 
of  tickets,  that  controls  the  question. 
That  regulations  requiring  the  pur- 
chase and  exhibition  of  tickets  by 
passengers  while  being  carried  are 
reasonable  and  valid  is  well  settled, 
but  tickets  and  writings  like  those 
we  are  considering  contain  a  special 
contract  and  express  their  own  obli- 
gation. They  bind  the  carrier,  when 
the  holder  has  done  all  required  of 
him.  to  have  Its  agent  take  the  ac- 
tion called  for  by  the  contract  and 
to  furnish  transportation.  If  the 
complete  evidence  of  the  right  to 
transportation  provided  for  by  the 
particular  contract  Is  not  created 
because  of  the  refusal  of  the  agent 
to  furnish  It,  the  carrier  Is  In  no  con- 
dition to  exact  It,  and  Is  not  dis- 
charged from  the  undertaking  to 
carry.  When  the  holder  has  done 
all  he  can  to  perform  the  condition 
precedent  Imposed  upon  him,  his 
right  to  transportation  is  complete, 
and  he  has  in  the  ticket  all  the  evi- 
dence which  the  contract  exacts  of 
him  to  furnish,  that  which  Is  lack- 
ing being  only  the  evidence  which 
the  carrier  has  undertaken  to  furnish 
for  the  information  of  Its  employees. 
The  case  la  not  one  in  which  the 
passenger  has  failed  to  comply  with 
reasonable  regulations  concerning 
tickets,  but  one  In  which  he  has 
complied  as  far  as  was  In  his  power." 
Texas,  etc.,  R.  Co.  v.  Payne,  99  Tex. 
46,  50,  87  SW  330,  122  AmSR  603, 
70  LRA  946. 

[b]  Disonsslon  of  nl*'— "Cases 
have  often  arisen,  under  round-trip 
passenger  tickets,  in  which  agents 
at  terminal  points  have  refused,  as 
required  by  the  tickets,  to  stamp  and 
sign  them  for  the  return  passage, 
after  the  holders  had  done  all  re- 
quired of  them,  and  there  Is  quite 
a  diversity  of  opinion  among  the 
authorities,  as  to  the  right  of  the 


£assenger  to  attempt  to  return  to 
is  destination  upon  the  ticket,  with- 
out this  evidence  upon  it,  apd  to  re- 
cover damages  for  being  ejected  from 
the  train;  some  holding  that  he  has 
the  right  and  can  thus  recover; 
others  nolding  that  the  refusal  to 
authenticate  as  required  Is  a  breach 
of  the  contract  of  carriage  giving 
rise  to  the  only  cause  of  action  t)ie 
passenger  can  nave,  which  Is  to  re- 
cover damages  for  such  breach,  and 
not  for  an  ejection  from  a  train 
which  he  has  entered  with  knowl- 
edge that  the  ticket  will  not  be  re- 
spected. The  language  and  reason- 
ing of  the  latter  class  of  authorities 
WQUld  probably  sustain  the  defense 
here  made,  but  we,  agree  with  the 
doctrine  first  stated.  The  reasoning 
of  some  of  those  maintaining  the 
first  view  seems  to  concede  that  the 
refusal  of  the  agent  to  authenticate 
the  ticket  Is  a  breach  of  the  entire 
contract  of  carriage,  and  the  second 
view  is  based  on  that  assumption, 
but  we  are  not  prepared  to  agree  to 
this.  It  Is  undoubtedly  true  that 
by  the  stipulation  In  such  a  ticket 
the  carrier  agrees  to  have  Its  agent 
perform  the  oeslgnated  act  and  his 
refusal  to  do  so  Is  a  breach  of  that 
stipulation,  and  it  may  be  that  the 
passenger  has  the  right  to  treat  that 
as  an  anticipatory  breach  of  Uie 
contract  for  the  return  transporta- 
tloii.  But  this  part  of  the  agreement, 
as  it  is  ordinarily  found  in  such  con- 
tracts, seems  to  us  to  be  merely  In- 
cidental and  subsidiary  to  the  con- 
tract of  carriage,  and  the  breach  of 
it  Is  not  necessarily  a  repudiation  by 
the  carrier  of  Its  entire  obligation. 
It  may  still  perform  Its  duty  to 
transport.  It  Is  not  called  upon  to 
perform  that  until  the  passenger  pre- 
sents himself  for  transportation,  and 
It  Is  only  by  a  refusal  then.  It  would 
seem,  that  there  is  a  breach  which 
the  passenger  Is  bound  to  treat  as 
converting  nis  right  Into  a  cause  of 
action  for  damages.  It  may  he  true 
that  the  holder  of  the  ticket  may 
treat  the  refusal  to  authenticate  It 
as  a  breach  of  the  contract  and  claim 
his  damages  therefor;  but  as  the  time 
has  not  arrived  for  performance  of 
the  contract  to  carry  upon  the  return 
trip  until  the  passenger  enters  the 
conveyance,  the  carrier  may  still  per- 
form and  the  passenger  therefore 
may  elect  to  Insist  upon  the  per- 
formance until  It  is  refused  when  It 
is  due.  The  general  principles  gov- 
erning contracts  would  lead  to  this 
conclusion,  unless  It  be  true  that 
the  authentication  of  the  ticket  is 
to  be  regarded  as  a  part  of  the  per- 
formance of  the  contract  for  the 
return  passage,  and  we  can  see  no 
good  reason  why  it  should  be  so 
treated.  It  may  be  broken  and  the 
parties  may  still  carry  out  the  sub- 
stantial part  of  their  agreement." 
Texas,  etc.,  R.  Co.  v.  Payne.  89  Tex. 
46,  60,  B7  SW  830,  122  AmSB  603, 
70  LRA  946. 

[o]  gOMteathwiu-— Where  a  car- 
rier sells  a  round  trip  ticket  which 
to  be  good  for  return  passage  must 
be  signed  and  stamped  by  the  car- 
rier's agent  at  the  point  of  destina- 
tion, the  purchaser  after  having  on 
the  day  he  desired  to  return  used 
due  diligence  to  find  some  agent  of 
the  company  authorised  to  sign  and 
stamp  his  ticket,  so  as  to  make  it 

Siod  for  return  nasnge,  man  board 
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[§§  1180-1181 


tveen  the  conduetor  and  the  passenger  the  face  of 
the  ticket  is  conclusive  of  the  passenger's  right  to 
transportation.^ 

1181]  S.  When  Time  Limit  Has  Expired.^ 
If  the  ticket  contains  a  valid  limitation  as  to  the 
time  within  which  it  may  be  ased,  one  who'  insists 


on  transportation  thereunder,  without  paying  fare, 
after  the  expiration  of  the  limit  may  be  ejected,' 
unless  such  limitation  has  been  waived,'  or  the  fail- 
ure to  use  the  ticket  within  the  time  limit  is  caused 
by  some  act  of  the  carrier/  or,  aeoordii^  to  some 
authorities,  unless  through  the  fault  of  the  agent 


sl^ed  and  stamped;  and.  it  he  Is 
expelled  from  the  train  after  ex- 
^laltiing  the  facts  to  the  conductor, 
the  carrier  is  liable  for  the  tort. 
Southern  R.  Co.  v.  Wood,  114  Ga.  HO, 
39  Sm  894.  E5  LRA  BU. 

[d]  IM*ntat«  oonutMro*  rnlM  do 
not  flo  peremptorily  require  valida- 
tion of  return  tlckete  at  a  terminal 
point  as  to  authorize  the  ejection  of 
passengers  because  their  tickets  are 
not  validated,  where  the  want  of 
validation  is  due  to  a  refusal  the 
agent  at  the  terminal  point.  Texas, 
etc.,  R.  Co.  V.  Wharton,  (Tex.  Civ. 
A.)  146  SW  282. 

n.  McGhee  v.  Reynolds,  129  Ala. 
S40,  29  S  9G1;  Pittsburgh,  etc..  R. 
Od.  v.  Daniels.  90  111.  Jt.  1S4.  See 
generally  Infra  8  1182. 

1.  »n*  llmlt.see  supra  t!  1138- 
1140. 

S.  U.  S. — ^Hall  V.  Memphis,  etc.,  R. 
Co.,  IS  Fed.  57. 

Ca.1. — ^BlUott  V.  Southern  Pac.  Co., 
146  Cal.  441,  79  F  420,  68  LRA  292. 

Oft. — SampleB  v.  Georgia,  eta,  R. 
Co.,  142  Oa.  806.  86  SB  1002*  South- 
em  R.  Co.  V,  Howard,  111  Oa.  842, 
36  SB  218;  Southern  R.  Co.  v.  Wat- 
son, 110  Oa.  681,  36  SE  209;  Georgia 
Cent.  R.  Co.  v.  Rlcfcs.  109  Oa.  839,  24 
SE  670;  Lewis  v.  western,  etc.,  R. 
Co.,  92  Oa.  226,  18  SE  660. 

III. — Pennington  v.  Illinois  Cent. 
R.  Co.,  252  in.  624.  97  NE  289,  37 
LRANS  983  [rev  160  111.  A.  128). 

Iowa. — Trexona  v.  Chicago  Great 
Western  R.  Co.,  107  Iowa  211,  77  NW 
48«,  43  LRA  126. 

Kan. — Rolfs  v.  Atchison,  etc.,  R. 
Co..  66  Kan.  272,  71  P  626. 

Ky. — Cincinnati,  etc.,  R.  Co.  v, 
Carson,  145  Ky.  81,  140  SW  71; 
Soiithern  R.  Co.  v.  Hawkins,  121  Ky. 
415,  89  SW  268,  28  KyL.  364. 

La. — Rawitzky  v.  Louisville,  etc., 
R.  Co.,  40  La.  Ann.  47,  3  S  387, 

Md. — Pennington  v,  Philadelphia, 
etc..  R  Co.,  62  Md.  96. 

Miss. — Mitchell  v.  SQUthern  R.  Co., 
77  MlBS,  917.  27  S  834;  Illinois  Cent. 
R.  Co.  V.  Marlett,  75  Miss.  956,  23 
S  683. 

Mo. — Leyser  v.  Chicago,  etc.,  R. 
Co.,  138  Mo.  A.  34,  119  SW  1068; 
Randolph  v.  Qulncy,  etc.,  R.  Co.,  129 
Mo,  A.  1,  107  SW  1029  (expired  pass). 

N.  J. — Shelton  v.  Erie  R.  Co.,  73 
N.  J.  L.  658,  fi6  A  403,  118  AmSR 
704.  B  LRANS  727.  9  AnnCas  883 
and  note;  Ferine  v.  North  Jersey 
St.  R.  Co..  69  N,  J.  L.  230.  54  A  799; 
State  V.  Campbell.  82  N.  J.  L.  309. 

N.  Y. — Hill  V.  Syracuse,  etc.,  R.  Co.. 
63  N.  T.  101;  Elmore  v.  Sands.  64 
N.  Y.  612.  13  AmR  617;  Kelsey  v. 
Michigan  Cent.  R.  Co..  28  Hun  460; 
Barker  v.  Coflln,  31  Barb.  656;  Max- 
son  V.  Pennsylvania  R.  Co.,  49  Misc. 
502,  97  NYS  9G2. 

Okl. — St.  Loula.  etc.,  R.  Co.  v. 
Johnson,  26  Okl.  833.  108  P  378. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Riney, 
41  Tex.  Civ.  A.  398,  92  SW  54;  Texas, 
etc..  R.  Co.  V.  Demilley,  (Civ.  A.)  41 
SW  147  [aft  01  Tex.  215,  42  SW  540]; 
Gulf,  etc.,  R.  Co.  V.  Halbrook,  12  Tex. 
Clv.  A.  475.  33  SW  1028;  Gulf,  etc.. 
R.  Co.  V.  Daniels,  (Clv.  A.)  29  SW 
426. 

W.  Va. — Grogan  v.  Chesapeake, 
etc..  R.  Co.,  39  W.  Va.  415,  19  SE  662. 

Ont. — Briggs  v.  Grand  Trunk  R- 
Co.,  24  U.  C.  Q.  B.  510. 

[a]  SnlBolMioy  of  time  limit. — 
Where  the  time  limit  affords  the 
passenger  ample  opportunity  to  make 
his  journey  with  safety  and  con- 
venience, such  regulation  becomes 
a  part  of  the  contract  of  carriage, 
and  if.  after  the  expiration  of  the 
limit  of  time  specified  on  his  ticket, 
the  passenger  tenders  the  same  for 
his  transportation,  and  for  refusing 


to  pay  fare  Is  ejected  from  the  train 
In  a  decorous  and  proper  manner  by 
the  conductor,  such  ejection  affords 
no  cause  of  action  against  the  car- 
rier. Southern  R,  Co.  v.  Watson, 
110  Ga.  681,  36  SE  209. 

[b]  mednoed  rate  tlokwt. — ^A  pas- 
senger who,  in  consideration  of  the 
ticket  being  sold  to  him  at  a  reduced 
rate,  assents  to  a  stipulation  that 
it  will  Ve  good  only  during  a  speci- 
fied period  has  no  lawful  cause  of 
complaint  against  the  railroad  com- 
pany for  ejecting  him  from  a  train, 
after  the  expiration  of  that  period, 
on  his  refusal  to  pay  fare.  (Central 
of  Georgia  R.  Co.  v.  Ricks,  109  Ga. 
389,  84  SE  570. 

[c]  Wbw*  a  ooadnotoT  IMleves  it 
to  1M  Ua  dntr  to  zsjMt  »  tloket  be- 
.oause  of  Its  Invalidity  for  travel  on 
the  date  on  which  it  Is  presented, 
and  the  passenger  fails  to  pay  the 
fare  demanded  of  him.  the  conductor 
Is  not  guilty  of  a  tort  in  ejecting 
the  passenger  from  the  train,  unless 
he  accompanies  such  ejection  with 
unreaaonaole  or  unnecessary  force 
or  insult.  Southern  R.  Co.  v.  Haw- 
kins, 121  Ky.  416,  89  SW  268,  S8 
KyL  864. 

[dl  illOungh  <MM  is  mlalsd  in 
purchasing  a  ticket  for  carriage  on 
a  train,  believing  it  to  expire  a  day 
subsequent  to  that  named  therein  as 
the  date  of  expiration,  the  conductor 
Is  Justified  In  assuming  the  fact  as 
It  appears  from  the  face  of  the 
ticket,  and  It  Is  the  passenger's  duty 
to  yield  compliance  to  the  demand 
of  the  conductor  for  regular  fare,  or 
else  get  off  the  train.  Maxson  v. 
Pennsylvania  R.  Co.,  49  Hlsc.  602, 
97  NYS  962. 

[e]  Bnlred  transfer. — (1)  Where 
the  time  limit  of  a  transfer  Issued 
by  a  street  railroad  has  expired,  the 
transfer  is  void  on  its  face,  and  a 
conductor  Is  Justified  In  refusing  to 
honor  it  and  demanding  a  fare.  Gar- 
rison v.  United  R..  etc.,  Co..  97  Md. 
347,  66  A  371,  99  AmSR  452.  (2)  Al- 
though the  statute  Imposes  a  penalty 
on  any  carrier  falling  to  Klve  a  pas- 
senger a  transfer  to  which  he  Is  en- 
titled, where  a  passenger  receives  a 
transfer  which  shows  that  It  has 
then  expired,  but  on  calllne  the  con- 
ductor's attention  to  the  fact  he  Is 
assured  that  11  is  all  right,  but  the 
second  conductor  refuses  to  take  it, 
and  on  the  passenger's  refusal  to  pay 
fare  ejects  him  from  the  car,  the 
passenger  is  not  entitled  to  recover 
for  the  ejection.  Nicholson  v. 
Brooklyn  Heights  R.  Co.,  118  App. 
Dlv.  13.  103  NYS  310, 

[f]  IMsorepaaoy  In  dates. — ^Where 
a  ticket  correctly  recites  the  date  of 
Its  issuance,  but  fs  marked  with  a 
punch  so  that,  according  to  its 
printed  statements.  It  has  expired 
prior  to  that  date,  It  Is  not  as  a.  mat- 
ter of  law  for  this  reason  void,  so 
that  Its  holder  cannot  recover  dam- 
ages on  expulsion  from  the  train 
when  he  presents  it  for  paasaga. 
Jevons  V.  Union  Pac.  R.  Co.,  70  Kan. 
491.  78  P  817. 

[g]  Vallmlted  ticket.— A  railroad 
ticket  containing  provisions  respect- 
ing time  limitation,  nontransferabil- 
ity, etc.,  and  an  unsigned  space  for 
the  signature  of  a  purchaser,  is 
prima  facie  unlimited,  notwith- 
standing the  presence  of  punch 
marks  In  the  margin  indicating  a 
time  limitation.  Such  punch  marks 
should  be  disregarded  by  the  con- 
ductor of  a  train  operated  by  the 
selling  company  where  such  ticket 
Is  presented,  after  the  time  limit  so 
indicated  has  expired,  by  a  pas- 
senger who  claims.  En  apparent  good 
faith,  to  have  purchased  it  as  an  un- 


limited ticket,  and  to  have  been 
without  any  previous  knowledge  of 
a  purported  limitation,  and  the  rail- 
road company  Is  liable  for  damages 
resulting  from  the  conductor's  fail- 
ure to  honor  such  a  ticket,  and  sub- 
sequent compulsion  of  the  passenger 
to  leave  the  train.  Walker  v.  Price, 
9  Kan.  A.  720,  69  P  1102. 
.  3.  Pennington  v.  Illinois  Cent.  R. 
Co..  69  111.  A.  628;  Tresona  v.  Chi- 
cago, etc..  R.  Co.,  107  Iowa  22.  77 
NW  486.  43  LRA  136. 

4.  Ala. — Mornlngstar  v.  Louis* 
vllle,  etc.,  R.  Co.,  136  Ala.  261,  32  S 
156. 

La. — Marx  v.  Louisiana  Western 
R.  Co.,  112  La.  1086,  36  S  862. 

Mich. — HefTron  v.  Detroit  City  R. 
Co.,  92  Mich.  406.  62  NW  802,  81 
AmSR  601.  16  LRA  346. 

Miss.— Mitchell  V.  Southern  R.  Co.. 
77  Hiss.  917,  27  S  884. 

Nov.— Forrester  v.  Southern  Pao. 
Co.,  36  Nev.  247.  184  P  768.  136  P  706. 
48  LRANS  1. 

N.  Y. — ^Daniel  v.  Brooklyn  Heights 
R.  Co..  67  Misc.  78,  181  NTS  677. 

[a]  IUiiatratlon.1— Where  a  train 
was  late  and  passed  a  flag  station  at 
which  a  passenger  was  waiting  with- 
out stopping  as  expected,  and  Uie 
passenger  on  boarding  the  next  train 
was  ejected  on  the  ground  that  his 
ticket  had  expired,  the  carrier  was 
liable.  Marx  v.  Louisiana  Western 
R.  Co..  112  La.  1086.  36  S  862. 

[b]  Transfers. — (1)  Where  a  pas- 
senger takes  the  first  car  which 
passes  the  point  of  transfer  after 
alighting  from  the  one  on  which  he 
originally  took  passage,  he  may  have 
an  action  against  the  company  for 
being  ejected  from  the  latter  car  on 
refusal  to  pay  a  second  fare,  even 
though  the  time  limit  on  his  trans- 
fer ticket  has  expired.  Heffron  v. 
Detroit  City  R.  Co..  92  Mich.  406. 
52  NW  802.  31  AmSR  601.  16  LRA 
345,  (2)  Where  a  passenger  waited 
only  ten  or  fifteen  minutes  for  a 
street  car  on  a  line  to  which  he  had 
a  transfer,  and  no  car  passed  which 
he  could  board  until  ten  minutes 
after  the  time  limit  of  the  transfer, 
the  company  not  maintaining  its 
regular  schedule,  the  limitation  in 
the  transfer  was  Illegal  as  to  him, 
so  that  a  rule  of  the  company  re- 

Silrlng  the  refusal  of  the  transfer  if 
e  time  limit  had  expired  when  the 
passenger  boarded  the  car  was  un- 
reasonable and  illegal.  Daniel  v. 
Brooklyn  Heights  R.  Co.,  67  Misc.  78, 
121  NYS  577. 

[c]  lUstake  as  to  time  limit. — The 
fact  that  a  passenger's  ticket  vran 
mistakenly  punched  as  to  its  time 
limit  more  than  once,  but  none  of  the 
extra  punch  marks  Indicated  a  time 
which  had  expired,  does  not  relieve 
the  company  from  liability  for  the 
ejection  of  a  passenger.  Forrester  v. 
Southern  Pac.  Co.,  36  Nev.  247,  134 
P  753,  136  P  706,  48  LRANS  1. 

[d]  Advice  to  delay  identlSoatioii. 
— Where  a  passenger  on  a  return 
trip  presents  to  a  conductor  a  ticket 
expired  on  Its  face,  accompanied  l>y 
an  oral  statement  that  he  had  ap- 
plied for  identification  to  an  agent 
of  a  connecting  line,  as  the  ticket 
required.  In  time  to  hcwo  allowed  liis 
return  before  Its  expiration,  but  lia.d 
been  advised  to  delay  Identification, 
as  yellow  fever  was  Interfering  with 
the  operation  of  some  connecting 
lines  and  he  could  readily  get  liia 
ticket  extended,  and  that  the  agent 
then  refused  to  Identify  In  time  to 
enable  him  to  complete  his  return 
before  the  ticket  expired,  and  that 
the  company  had  also  refused  to  ex- 
tend the  ticket,  such  statement  Is  not 
sufficient    to   make   the  conductor's 


For  later  eases,  developments  and  eiuuives  in  the  law  see  cumulative  Annotations,  same  title,  ps 
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he  is  given  a  wrong  ticket  whieh  has  e^ired  or 
will  expire  before  be  completes  his  journey.  Where 
the  limitation  doea  not  appear  on  the  face  of  the 
ticket,  but  is  based  on  some  rule  not  known  to  him, 
a  passenger  who  in  good  faith  attempts  to  use  the 
ticket  in  violation  of  such  a  rule  cannot  be  ejected.' 

1182]  4.  Wliere  Defect  Is  Due  to  Agent's 
Mistake — a.  Bule  That  Ticket  Is  Conclusive  Evi- 
dence as  to  Bight  to  Transportation.'  There  is  a 
conflict  of  authority  as  to  the  liability  of  the  car- 
rier for  the  ejection  of  a  passenger  who  holds  and 
tenders  a  defective  or  invalid  ticket  or  token,  the 
invalidity  of  which  is  due  to  the  n^ligence  or  mis- 


ejection  of  the  passenger  wronefut, 
so  as  to  enable  nlm  to  recover  dfiTn- 
ftt;es  tberefor,  Mitchell  v.  Southern 
R.  Co.,  77  Miss.  917,  27  8  8S4. 

B>  Ark. — St.  Loais  Southwsatern 
R.  Co.  V.  Purlow.  81  Ark.  4»6,  »9  6W 
689. 

Ind.— CallowaT  v.  Hellett.  16  Ind. 
A.  SeS,  44  NB  198,  E7  AmSR  288. 

Iowa. — ^raiaworth  t.  Chlcaro.  etc., 
R.  Co..  86  Iowa  98,  68  NW  684,  29 
LRA  173. 

Ky. — Louisville,  etc..  B.  Co.  v. 
Gainea.  99  Ky.  411,  86  SW  174,  18 
KyL.  387,  69  AmSR  466. 

Tex. — O-ulf.  etc.,  R.  Co.  v.  Wrlsbt. 
2  Tex.  Civ.  A.  463.  21  SW  899. 

Compare  Shelton  v.  Erie  R.  Co.,  78 
X.  J.  L.  558.  564,  66  A  408,  118  AmSR 
704.  9  L.RANS  727.  9  AnnCas  88S 
Icit  C^c]  (holding  that  the  rule  that 
on  refusal  to  pay  fare,  a  person  on 
a  train  may  be  ejected  therefrom  i« 
not  altered  by  the  fikct  that  he  has 
an  expired  limited  ticket  for  which 
he  paid  a  rate  for  which  the  railroad 
company  should  have  given  him  an 
unlimited  ticket,  nor  does  the  state- 
ment of  this  tect  to  the  conductor 
render  the  ejection  actionable). 

[a]  Where  a  paneny*'  paroliasMi 
a  uofeat  from  a  atatloii  at  wUoh  there 
Is  no  train,  paasing  until  the  follow- 
ing day,  but  the  ticket  agent  so 
limits  his  ticket  that  It  la  not  good 
after  the  expiration  of  the  day  of 
sale,  and  there  Is  also  a  rule  or  the 
road  that  the  conductor  may  honor 
a  ticket  apparently  out  of  date  If 
the  circumstances  will  warrant  It, 
the  railroad  company  Is  liable  for 
the  ejection  of  the  passenger  from 
the  first  train  which  he  could  take, 
because  of  the  expiration  of  his 
ticket.  St.  Louis  Southwestern  R. 
Co.  V.  Furlow,  81  Ark.  496.  99  SW  689. 

[b]  Wtong  date. — Where  a  ticket 
Is  presented  oeaj'lng  a  date  prior  to 
the  day  of  presentation,  whlcn  latter 
day,  however,  was  the  actual  date 
of  purchase,  and  the  conductor  re- 
fuses to  accept  It  because  it  bears 
a  prior  date,  the  passenger  may  re- 
fuse to  pay  or  to  get  off,  and  being 
forcibly  ejected  may  recover  there- 
for, notwithstanding  the  fact  that 
if  the  date  of  the  ticket  had  been  the 
true  date  of  sale  he  would  not  have 
been  entitled  to  the  passage.  Ells- 
worth V.  Chicago,  etc.,  R.  Co.,  96 
Iowa  98,  63  NW  684.  29  LRA  173. 

[c]  WroBff  limit, — Where  a 
ticket  agent  agreed  to  sell  a  round 
trip  ticket  good  for  thirty  days,  re- 
ceived the  money  therefor,  and  de- 
livered the  ticket,  and  the  purchaser 
soon  afterward  found  that  it  was 
limited  to  ten  days,  and  demanded 
a  change  in  the  ticket  or  a  return  of 
the  money,  but  was  refused  both, 
the  company  could  not  defend  an  ac- 
tion for  the  unlawful  ejection  of  the 
purchaser's  wife  while  riding  on  the 
return  coupon  within  thirty  days,  on 
the  ground  that  the  breath  of  con- 
tract occurred  when  the  agent  re- 
fused to  change  the  ticket,  and  that 
the  attempt  to  ride  on  the  return 
coupoi?  was  at  the  passenger's  risk. 
Gulf,  etc..  R.  Co.  V.  Halbrook,  12  Tex. 
Civ.  A.  475.  33  SW  1028. 

8.  Georgia  R.  Co.  v.  Baldoni,  115 
Ga.  1013,  42  SE  364;  Maroney  v.  Old 
Colony,  etc.,  R.  Co.,  106  Mass.  163. 
8  AmR  30B:  Carvey  v.  Detroit,  etc., 
R.  Co..  138  Mich  659.  95  NW  716. 

BjMtfon  for  lallur*  or  rtfiual  to 


oomply  with  rMrnlatlon>  see  gener- 
ally supra  Si  1167-1171. 
ilmliatlos.  as  to  ttan*  rawnUlx  ae* 

supra  iS  1138-1140. 

7.  Vatnro  aaA  oSoot  of  tltfkot  gw- 
•raUy  see  supra  t  j  1117,  ills. 

6.  Ala. — Louisville,  etc.,  R.  Co.  V. 
Maxwell,  190  Ala.  47,  66  S  669;  Mo- 
Ghee  V.  Reynolds,  117  Ala.  413.  23  S 
68;  South,  etc.,  R.  Co.  V.  Huffman,  76 
Ala.  492,  62  AmR  849. 

D.  C. — Raggett  v.  Baltimore,  etc., 
R.  Co.,  3  App.  682. 

111. — Pennsylvania  R,  Co.  v.  Con- 
nell,  118  111.  296,  64  AmR  288:  Chi- 
cago, etc.,  R.  Co.  V.  Qrlffln,  68  IlL 
499;  Terre  Haute,  etc.,  R.  Co.  v. 
Vanatta,  21  111.  188,  74  AmD  96: 
Chicago,  etc.,  R.  Co.  v.  Stratton,  111 
IlL  aT  142;  Chicago,  etc.,  R.  Co.  v. 
Bannarman,  16  IlL  A.  100.  But  see 
Ohio,  etc.,  R,  Co.  V.  Cope.  SO  111.  A. 
97  (holding  that  a  railroad  company 
cannot  refuse  to  accept  a  defective 
ticket,  wh6re  the  defect  Is  due  to  the 
carelessness  of  Its  agents). 

Kan. — ^Arnold  v.  Aichlaon,  etc.,  R. 
Co.,  81  Kan.  400,  lOS  P  641;  Rolfs  v. 
Atchison,  etc,  R.  Co.,  66  Kan.  278,  71 
P  626. 

Ky.— Illinois  Cent.  R.  Co.  v.  Rob- 
erts, 148  Ky.  478,  146  SW  1118;  Illi- 
nois Cent.  R.  Co.  v.  Fleming,  148  Ky. 
47S,  146  SW  1110;  Cincinnati,  etc,  R. 
Co.  V.  Carson,  145  Ky.  81,  140  SW 
71:  Illinois  Cent.  R.  Co.  v.  Jackson, 
117  Ky.  900,  79  SW  1187,  26  KyL 
2087:  Lexington,  etc.,  R-  Co.  v.  Lyons, 
104  ky.  23,  46  SW  209,  20  KyL  616: 
Louisville,  etc.,  R.  Co.  v.  Gaines,  99 
Ky.  411,  36  SW  174,  18  KyL  887.  69 
AmSR  465. 

Md. — Western  Maryland  R.  Co.  v- 
Stocksdale,  83  Md.  245,  84  A  880  [dlst 
Philadelphia,  etc.,  R.  Co.  v.  Rice,  64 
Md.  63,  21  A  97]. 

Mass. — Dixon  v.  New  England  R. 
Co.,  179  Mass.  242.  60  NB  581;  Brad- 
shaw  V.  South  Boston  R.  Co.,  136 
Mass.  407,  46  AmR  481.  Comiiare 
Murdock  v.  Boston,  etc.,  R.  Co..  137 
Mass.  293.  299,  60  AmR  307  (where  It 
was  held  that  if  the  ticket  agent  of  a 
carrier  delivers  to  a  passenger  a 
ticket  with  a  hole  punched  In  It,  and 
assures  him  that  the  ticket  entitles 
him  to  be  carried  to  his  place  of  des- 
tination, when  in  fact,  by  the  rules 
of  Ihe  carrier,  it  does  not.  and  the 
passenger  is  expelled  by  the  conduc- 
tor for  refusing  to  pay  additional 
fare,  he  may  maintain  an  action 
against  the  carrier  for  such  ejec- 
tion. In  this  case  the  court,  in 
distinguishing  the  case  of  Bradshaw 
V.  South  Boston  R.  Co..  supra,  in 
part,  said:  "The  ticket  seller  as- 
sumed to  know,  and  gave  assurances 
which  the  plaintiff  had  a  right  to 
rely  on,  and  which  he  did  rely  on. 
If.  when  the  conductor  refused  to  ac- 
cept the  punched  ticket,  It  had  ap- 
peared on  an  inspection  of  it  that 
there  had  been  a  mistake,  and  that 
it  did  not  on  its  face  purport  to  be 
good  for  a  passage  over  that  part 
of  the  defendant's  road,  and  that  the 
ticket  seller  had  delivered  to  the 
platntilT  a  good  ticket  upon  some 
other  railroad,  or  to  some  place  which 
had  already  been  passed,  when  the 
mistake  was  discovered,  and  It  was 
found  that  the  plaintifT  had  through 
inadvertence  accepted  a  ticket  which 
on  its  face  was  plainly  insufficient, 
then  this  case  would  have  fallen 
within    the  doctrine   of   the  recent 


take  of  one  of  the  carrier's  agents.  According  to 
some  authorities  the  face  of  the  ticket  is,  as  between 
the  conductor  and  the  passenger,  conclusive  evidence 
of  the  latter 's  right  to  transportation;  and  where 
the  ticket  is  defective  or  invalid,  even  through  the 
fault  of  an  agent  of  the  carrier,  the  conductor  can- 
not be  expected  to  listen  to  the  passenger's  ac- 
count of  the  transaction,  but  the  passenger  should 
either  pay  his  fare  or  walk  quietly  off  the  train, 
and  then  resort  to  an  action  i^inst  the  company 
for  breach  of  contract;  and  if  he  attempts  to  retain 
his  place  without  paying  fare,  and  is  ejected,  he 
can  recover  no  damages  for  the  ejection,^  partiou- 

declsion  In  Bradshaw  v.  South  Bos- 
ton R.  Co..  13f  Mass.  407,  40  AmR 
481,  and  it  would  have  been  the  duty 
of  the  plaintiff  to  yield  for  the  time 
being,  and  pay  his  fare  anew,  or  with- 
draw from  the  car,  unless  a  distlnc 
tion  should  be  taken  between  the 
rights  of  passengers  upon  steam  rail- 
ways and  street  railways  under  such 
circumstances, — a  question  which  we 
do  not  now  consider.  .  ,  .  But,  in 
the  pr«8ent  case,  such  Is  not  the  posi- 
tion of  the  partloa"). 

Mich. — Brown  v.  Rapid  R.  Co.,  134 
Mich.  691,  96  NW  9SSl  Keen  v.  De- 
troit Electric  R.  Co.,  128  Mich.  247. 
81  NW  1084;  Van  Dusan  v.  Grand 
Trunk  R.  Co»  97  Mich.  439,  66  NW 
848,  37  AmSR  364;  Mahoney  v.  De- 
troit St.  R.  Co.,  83  Mich.  61^  63  NW 
793,  32  AmSR  628,  18  LRA  835,  36 
CentrLJ  90:  Heffron  v.  Detroit  City 
R.  Co.,  92  Mich.  406,  62  NW  802,  31 
AmSR  601,  16  LRA  846  [diet  HufTord 
V.  Grand  Rapids,  etc.,  R.  Co.,  64  Mich. 
631,  31  NW  544,  8  AmSR  858];  Fred- 
erick V.  Marquette,  etc.,  R.  Co.,  37 
Mich.  342.  26  AmR  631. 

Mo. — Ferguson  v,  Missouri  Pac.  R. 
Co.,  177  SW  616;  Woods  v.  Metropoli- 
Un  St.  R.  Co.,  48  Mo.  A.  126. 

N.  J. — Wilson  V.  West  Jersey,  etc.. 
R.  Co.,  83  N.  J.  L.  765,  86  A  347,  43 
LRANS  1148;  Shelton  v.  Erie  R.  Co., 
73  N.  J.  L.  568,  564,  66  A  403,  118 
AmSR  704,  9  LRANS  727,  9  AnnCas 
888  and  note  [cit  Cyc]:  Petrle  v. 
Pennsylvania  R.  Co.,  42  N.  J.  L.  449; 
Zimmerman  v.  New  York,  Lake  Erie, 
etc.  R.  Co.,  17  N.  J.  L.  J.  7;-  Durand 
V.  Newark,  etc.,  St  R.  Co.,  11  N.  J. 
L.  J.  870. 

N.  Y. — Beebe  v.  Ayres,  28  Barb. 
276;  Weaver  v.  Rome,  etc.,  R.  Co.,  S 
Thomps.  &  C.  270;  Nolan  v.  New 
York,  etc,  R.  Co.,  41  N.  Y.  Super. 
541;  Maxson  v.  Pennsylvania  R.  Co., 
49  Misc.  602,  97  NYS  962. 

Or. — Peabody  v.  Oregon  R.,  etc., 
Co..  21  Or.  121,  26  P  1061,  12  LRA 
823. 

Pa. — Robb  v.  Pittsburg,  etc.,  R. 
Co.,  14  Pa.  Super.  282. 

Va.— Virginia,  etc.,  R.  Co.  v.  Hill. 
106  Va.  729.  64  SE  872.  6  LRANS  899. 

Wis. — Yorton  v.  Milwaukee,  etc., 
R.  Co.,  64  Wis.  234,  11  NW  4S2,  41 
AmR  23. 

[a]    Keasena    for  ruled — (1)  "As 

between  the  conductor  of  a  railway 
train  and  the  passenger,  It  is  incum- 
bent upon  the  passenger  to  produce 
as  a  ticket  one  which  is  apparently 
good  upon  its  face,  or  pay  the  fare  in 
cash,  and  that,  failing  to  do  this,  the 
conductor  has  the  right  to  eject  the 
passenger  from  the  car.  Any  other 
rule  would  result  in  unseemly  con- 
tests between  the  passenger  and  con- 
ductor, and  would  put  upon  the  con- 
ductor the  burden  of  determining  at 
his  peril,  by  facts  not  evidenced  by 
the  ticket  produced."  Brown  v. 
RsBld  R.  Co.,  134  Mich.  691,  592.  96 
NW  926.  (2)  "As  to  the  right  of  a 
conductor  to  eject  a  passenger  who 
is  found  riding  on  a  train,  on  a  ticket 
void  on  Its  face.  It  Is  proper  to  say, 
and  we  may  announce,  without  elab- 
oration, as  the  proper  conclusion  sus- 
tained by  the  great  weight  of  su- 
thorlty,  that  the  ticket  fs  the  sole 
and  conclusive  evidence  to  the  con- 
ductor of  a  passenger's  right,  as 
such,  to  be  on  the  train;  that  the 
conductor  has  the  right  to  ralyjupon 
the  express  language  of-^iM£eA^act 
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larly  where  the  passenger  by  using  ordinary  dili- 
gence could  have  discovered  the  mistake."  It  has 
been  held,  however,  that  an  ejection  is  wrongful 
where  it  cannot  be  said  as  a  matter  of  law  that  the 
ticket  on  its  face  does  not  authoriae  a  passenger  to 
ride  on  it,  particularly  where  the  conductor  knows 
of  the  passenger's  right  to  transportation.^** 

[$  1183]  b.  Bnle  That  Ticket  Is  Not  OoncliuiTe 
Evidence  of  Bight  to  Transportation,  The  weight 
of  authority,  however,  is  to  the  effect  that  where  a 
passenger  exercises  ordinary  pmdenoe  in  the  pur- 


chase of  his  ticket  or  in  accepting  a  token  showing 
his  right  to  transportation,  and  hoards  a  train  be- 
lieving that  he  has  obtained  that  which  he  sought, 
he  is  entitled  to  ride  thereon,  even  though  through 
mistake  or  negligence  of  the  carrier's  agent  he  is 
not  furnished  with  proper  evidence  of  his  right  to 
be  transported;  and  if  the  conductor  fails  to  heed 
his  statements  and  explanations  as  to  his  r^hts, 
and  ejects  him  from  the  train,  the  carrier  is  liable 
therefor,"  particularly  where  from  the  ticket  itself, 
or  from  surrounding  oircumstances  known  to  the 


as  expressed  In  the  ticket,  and  whan 
It  Is  void  on  its  face,  In  default  of 
payment  of  fare  he  may  deny  the 
right  of  the  paasenser  to  ride  on 
such  ticket,  and  expel  him  in  a  proper 
manner  from  the  train."  McGneo  v. 
Reynolds,  117  Ala.  413,  419.  23  8  68. 

fb]  Duty  to  bellave  ■pu.nmnwvr. — 
The  conductor  Is  not  bound  to  accept 
the  mere  statements  of  the  paasen- 
ger  which  are  contradicted  by  the 
circumstances  as  they  appear  to  him. 
Mahoney  v.  Detroit  St.  R.  Co.,  93 
Mich.  612,  63  NW  793,  32  AmSR  628, 
18  LRA  336:  Townsend  v.  New  York 
Cent.,  etc.,  R.  Co.,  56  N.  T.  295,  15 
AmR  419;  Torton  v.  Milwaukee,  etc.. 
R.  Co..  64  Wis.  234.  11  MW  482,  41 
AmR  23. 

[c]  Tallur*  to  ft  axoliau* 
tiolwt. — (1)  Where  a  passenger  hold- 
ing a  mileage  book  containing  a  pro- 
vision that  it  would  not  be  Tionored 
on  the  train,  but  must  be  presented  at 
a  ticket  ofUce  by  the  original  holder, 
and  there  exchanged  for  a  continuous 
passage  ticket,  presented  such  ticket 
at  a  station  and  requested  a  ticket, 
but  the  agent  at  the  station  Informed 
him  that  ne  had  not  time  to  issue  a 
ticket  before  the  train  arrived,  and 
thereupon  the  passenger  boarded  the 
train  without  a  ticket  and  was 
ejected  therefrom,  he  was  not  enti- 
tled to  recover  therefor,  since,  as  be- 
tween the  conductor  and  the  passen- 
ger, the  passenger's  right  to  travel 
depended  on  the  production  of  a 
ticket  or  the  payment  of  a  cash  fare, 
Pittsburgh,  etc..  R.  Co.  v.  Daniels,  90 
111.  A.  154.  Compare  Pittsburg,  etc., 
R.  Co.  V.  Street,  26  Ind.  A.  224.  69  NE 
404  (where  the  passenger  relied  on 
the  ticket  agent's  statement  that  he 
could  ride  on  his  mileage  without  an 
McchangB  ticket).  (2)  This  Is  also 
true  where  a  passenger  could  not  se- 
cure the  exchange  ticket,  owing  to 
negligent  attendance  of  the  tf^et 
agent.  Robb  v.  Pittsburg*  etc.,  R. 
Co.,  14  Pa.  Super.  282. 

[d]  Vlwre  a  pasMiiger  entitled 
to  a  lull  fare  rate  has  failed  to  se- 
cure a  proper  ticket,  through  fault 
of  the  agent,  and  on  explanation  to 
the  first  conductor  ha«  been  allowed 
to  travel  on  half  fare,  he  cannot  com- 
plain if  a  subsequent  conductor  re- 
fuses him  such  privilege  and  ejects 
him  from  the  train.  St.  Louis,  eta. 
R.  Co.  V.  Carroll,  18  ZU.  A.  68B. 

9.  Wiggins  T.  King,  91  Hun  840, 

36  NTS  fee. 

10.  Parish  v.  Ulster,  etc.,  R.  Co., 
192  N.  T.  363,  86  NE  163  [rev  113 
App.  Div.  894  mem,  98  NYS  1109 
mem]. 

XI.  U.  S — ^New  York,  etc.,  R.  Co. 
T,  Winter,  14S  U.  S.  60.  12  SCt  856. 
36  L.  ed.  71;  Pennsylvaiiia  Co.  v. 
Lenbart,  1X0  Ted.  61.  B6  CCA  467: 
NorUiem  Pac.  R.  Co.  v.  Pauson,  70 
Fad.  686,  IT  CCA  287,  30  LRA  730 
[dist  Hosher  v,  St.  Louis,  etc.,  R. 
Co.,  127  U.  8.  890,  8  SCt  1324.  32  L. 
ed.  849  <Rff  28  Fed.  826)].  But  see 
Pouiltn  v.  Canadian  Pac.  R.  Co..  62 
Fed.  197,  8  CCA  23,  17  LRA  800;  New 
Tork,  etc.,  R.  Co.  v.  Bennett,  60  Fed. 
496,  1  CCA  392  (both  upholding  the 
contrary  rule). 

Ark. — St.  Louis,  etc..  R.  Co.  v. 
Baty.  88  Ark.  282.  114  SW  218  [dist 
Little  Rock  R..  etc.,  Co,  v.  Goerner, 
80  Ark.  168.  95  SW  1007.  7  LRANS 
97  and  note.  10  AnnCas  2731;  Hot 
Springs  R.  Co.  v.  Deloney,  66  Ark. 


177,  45  SW  351,  67  AmSR  911. 

Cal. — Elser  v.  Southern  ftws.  Co., 
7  Cal.  A.  493,  94  P  852. 

Ga. — Central  of  Georgia  R,  Co.  y. 
Almand,  116  Ga.  780.  43  SS  67;  Geor- 

fla  R.,  etc.,  Co.  v.  Dougherty,  86  Ga, 
44,  12  SE  747.  22  AmSR  499;  Head 
V,  Georgia  Pac,  R,  Co.,  79  Ga.  368, 
7  SE  217,  11  AmSR  434;  Savannah 
City,  etc.,  R.  Co.  v.  Brauss,  70  Oa. 
368. 

Ind. — Indianapolis  St.  R.  Co.  v. 
Wilson.  161  Ind.  163,  66  NE  960.  67 
NE  993,  100  AmSR  261;  Pittsburgh, 
etc.,  R.  Co.  V.  Street,  26  Ind.  A.  224, 
69  NE  404;  Calloway  v.  Mellett,  15 
Ind.  A.  366.  44  NE  198.  67  AmSR  238: 
Evansvllle,  etc.,  R.  Co.  v.  Catea,  14 
Ind.  A.  172.  41  NE  712:  Chlcaco.  etc^ 
R.  Co.  V.  Conley.  6  Ind.  A.  9,  88  NE 

96,  ites. 

lowa.-'BUovorth  v.  Chleago,  etc., 
R.  Co.,  9S  Iowa  98,  68  NW  684.  29 
LRA  173. 

Minn. — Knic««r  v.  Chicago,  etc.,  R. 
Co.,  68  Minn.  446,  71  NW  As,  64  Am 
SR  487. 

bflss. — Illinois  Cent.  R.  Co.  v.  Gor- 
tlkov,  90  Miss.  787.  46  S  363.  122  Am 
SR  324,  14  LRANS  464  and  note: 
Illinois  Cent.  R.  Co.  v.  Harper,  83 
Miss.  660.  36  S  764.  102  AmSR  469, 
64  LRA  283;  Alabama,  etc.,  B.  Co.  v. 
Holmes,  75  Miss.  371.  28  S  187;  Kan- 
sas City,  etc.,  R.  Co.  v.  Riley.  68 
Miss.  765.  9  8  448,  24  AmSR  309,  IS 
LRA  38. 

Nev. — Forrester  v.  Southern  Pac. 
Co.,  36  Nev.  247,  134  P  768.  136  P  706, 
48  LRANS  1. 

N.  C. — Norman  v.  East  Carolina  R. 
Co..  161  N.  C.  330.  77  SE  345.  AnnCas 
1914D  917;  Dorsett  v.  Atlantic  Coast 
Line  R.  Co.,  156  N.  C.  489,  72  SE  491. 

Oh. — Pittsburgh,  etc..  R.  Co.  v. 
Reynolds.  65  Oh.  St.  370.  46  NE  712, 
60  AmSR  706  [dist  Shelton  V.  Lake 
Shore,  etc..  R.  Co..  29  Oh.  St.  214]. 

S.  C. — McKeown  v.  Southern  R.  Co.. 
98  3.  C.  33S.  82  SE  437;  Teddars  v. 
Southern  R.  Co..  97  S.  C.  153.  81  SE 
474;  Corley  v.  Southern  R.  Co..  89  S. 
C.  432,  71  SE  1036;  Smith  v.  Southern 
R.  Co..  88  S.  C.  421,  70  SE  1057.  34 
LRANS  708;  Levan  V.  Atlantic  Coast 
Line  R.  Co.,  86  S,  C.  614.  68  SE  770. 

Tenn. — O'Rourke  v.  Citizens'  St,  R. 
Co,,  103  Tenn,  124,  52  SW  872.  76 
AmSR  639,  46  LRA  614;  Nashville, 
etc,  R.  Co,  V.  Read,  4  Tenn,  Civ.  A, 
98. 

Tex, — Atchison,  etc.,  R.  Co.  v, 
Lucas,  106  Tex.  82,  144  SW  1126,  89 
LRANS  612;  Galveston,  etc.,  R.  Co. 
V.  Wiseman,  (Civ.  A.)  136  SW  793; 
Missouri,  etc.,  R.  Co.  v.  Mitchell,  47 
Tex.  Ctv.  A,  807.  106  SW  827;  Texas, 
etc.,  R.  Co.  V.  Lynch,  43  Tex.  Civ.  A. 
121,  94  SW  1093;  Gulf,  fttc.,  R.  Co.  v. 
Cop«Iand,  17  Tax.  Olv.  A.  66,  42  SW 
239;:  Texas,  etc..  R.  Co.  v.  Arm- 
strong. (Civ.  A.)  41  SW  833;  Hous- 
ton, etc.,  R.  Co.  V.  Crone.  (Civ.  A.)  37 
SW  1074:  Gulf.  etc..  R  Co.  v.  Hal- 
brook,  12  Tex.  Civ.  A.  476,  3S  SW 
1028:  MlMourl  Fao.  R.  Co.  v.  Hartino, 
2  Tex.  Civ.  A.  634,  18  SW  1066,  21  SW 
781;  Gulf,  etc..  R.  Co.  v.  Wright,  2 
Tex.  Civ,  A.  463.  21  SW  399. 

Wash. — Olson  v.  Northern  Pac.  R. 
Co..  49  Wash.  626,  96  P  160,  18  LRA 
NS  209. 

W.  Va. — ^Trice  v.  Chesapeake,  etc., 
R.  Co.,  40  W.  Va.  271.  21  SB  1022 
[diet  McKay  v.  Ohio  River  R.  Co.. 
34  W.  Va.  65.  11  SE  737.  26  AmSR 
913.  9  LRA  1323. 


"The  weight  of  reason  and  the 
trend  of  Judicial  thought  is  in  favor 
of  the  doctrine  that  a  passenger  has 
the  right  to  rely  upon  the  etatenaenta 
and  assurances  olT  a  ticket  agent  as 
to  the  sufficiency  of  the  ticket  fur- 
nished him  as  evidence  of  his  rights 
as  a  passenger,  and  that  the  carrier 
Is  liable  for  the  errors  and  omissions 
of  such  agents  resulting  In  Injury 
to  the  passenger."  Smith  v.  Southern 
R.  Co.,  88  S.  C.  421,  426.  70  SB  1057, 
34  LRANS  708. 

[a]  Saason  for  mle.^ — "The  rule 
requiring  the  conductor  to  heed  the 
reasonable  explanations  of  the  pas- 
senger. Instead  of  allowing  him  to 
demand  the  payment  of  fare,  on  pain 
of  expulsion  from  the  train,  works 
less  hardship,  inconvenience  and  ex- 
pense on  the  carrier  than  the  oppo- 
site rule  would  on  the  passenger;  for 
it  is  generally  an  easy  matter  tor 
the  conductor  to  ascertain  whether 
the  explanation  of  the  passenger  Is 
true  or  false,  because  the  stations 
along  the  railroads  are  nearly  all 
connected  by  telephone  or  telegraph 
lines,  which  the  agents  of  the  com- 
panies may  use  with  little  trouble, 
and  at  little  or  no  expense.  It  Is  a 
serious  matter  to  expel  a  passenger 
from  a  .train.  It  subjects  him  to 
humiliation,  and  it  is  calculated  to 
wound  the  feelings  of  any  self- 
respecting  passenger."  Smith  v. 
Southern  R.  Co.,  88  S.  C.  421.  427,  70 
SE  1067.  34  LRANS  708. 

[b]  W1i*r*  'til*  tlok«t  la  a* 
handa  of  tli«  paaicnrer  ■upporta  and 
oonflnwi  the  tratli  of  Ua  statemMt, 
and  no  possible  injury  can  result  to 
the  carrier  by  the  conductor's  ac- 
cepting and  acting  thereon,  he  must 
so  act,  or  refuse,  at  the  peril  of  in- 
viting an  action  for  damages  against 
his  principal  If  the  statement  be 
true.  .  .  .  Any  regulation  of  the 
carrier  authorlxing  the  conductor  of 
its  trains  to  disregard  such  state- 
ment Is  unreasonable,  and  need  not 
be  submitted  to  by  the  passenger." 
Kansas  City,  etc.,  R.  Co.  v.  Riley.  68 
Miss.  765.  772,  9  S  443,  24  AmSR  309, 
13  LRA  38. 

[c]  KnowUOffs  of  tiiAst  mgmmt 
Imputed  to  ctOiOnBtWB. — Knowledge 
by  the  ticket  agent  of  the  right  of  a 
passenger  under  a  ticket,  the  passen- 
ger having  asked  for  a  ticket  by  one 
route  and  been  given  one  by  another 
route,  and  got  on  the  train  by  the 
route  for  which  he  asked  a  ticket.  Is 
to  be  Inniuted  to  the  conductor  of  the 
train.  Levan  v.  Atlantic  Coast  Line 
R.  Co.,  86  S.  C.  614,  68  SE  770. 

Ed]  niufltxatiOB^Where  a  pas- 
senger presented  a  ticket  Issued  by 
an  agent  of  a  connecting  line,  read- 
ing to  a  destination  other  than  that 
intended,  and  explained  that  she 
was  without  money,  was  sick,  and 
could  not  read,  and  that  the  agent 
had  made  a  mistake,  and  asked  the 
conductor  to  examine  her  trunk 
check  to  see  that  It  had  been  checked 
to  her  intended  destination  on  de- 
fendant's line,  but  the  conductor, 
without  examining  the  check  or  the 
waybill  which  also  showed  the  trunk 
to  have  been  checked  to  the  intended 
destination,  put  her  off,  and  by  a  rule 
of  both  companies  no  baggage  was 
checked  without  a  proper  ticket,  the 
company  was  liable.  Alabama,  etc.. 
R.  Co.  V.  Holmes,  76  Ulsa.  871.  23  F 
187. 


For  later  oaaea,  OeTelopmenta  and  ohaafea  In  the  law  see  cumulative  Annotations,  aame  title, 
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conductor,  the  piobability  of  a  mistake  on  the  part 
of  the  f^nt  in  issuing  the  ticket  is  so  strong  as 
reasonably  to  require  further  investigation  .before 
the  passenger  is  ejected.*'  It  is  the  duty  of  the  pas- 
senger in  such  coses  to  heed  the  reasonable  explana^ 
tions  and  warnings  of  the  conductor  or  other  agents 
of  the  carrier,  and  it  is  also  the  duty  of  the  con- 
ductor to  heed  the  reasonable  explaiuitions  of  the 
passenger  relative  to  his  ticket  and  his  right  to  ride 
thereon,  and  if  such  explanations  are  given  truth- 
fully it  will  be  at  the  risk  of  the  carrier  if  they  are 
not  accepted."  It  the  evidence  which  the  passenger 
has  is  such  as  to  show  his  right  to  be  transported, 
the  conductor  will  not  be  justified  in  ejecting  him 
by  reason  of  any  defect  due  to  the  fault  of  the  agent 
or  a  previous  conductor.^'  The  above  rule  does  not 
apply  where  the  passenger  himself  is  mainly  at  fault 
in  regard  to  the  mistake,  as  where  he  accepts  and 
attempts  to  use  a  ticket  which  he  knows  or  by  the 
use  of  ordinary  dil^ence  could  know  is  defective.^' 
While  the  conductor  should  heed  the  reasonable  ex- 


planation of  the  passenger,  he  need  not  carry  out 
a  ticket  agent's  ill^al  agreement  or  allow  a  pas-> 
senger  to  ride  on  a  ticket  which  would  be  in  viola- 
tion of  law,*'  although  the  carrier  might  be  liable 
for  the  agent's  wrongful  act  in  furnishing  sueh 
ticket." 

[i  1184]  c.  Keliance  on  Representations  of 
AffiBnt.*"  Where  the  passenger  is  not  reasonably 
chai^eable  with  knowledge  as  to  the  nature  of  the 
ticket  furnished  him  by  the  agent,  he  is  not  bound 
as  a  matter  of  law  to  read  his  ticket  but  has  a 
right  to  rely  on  the  agent's  acts  and  representations, 
and  may  recover  for.  being  ejected  from  a  train  on 
whidi  he  supposed  that  he  had  a  right  to  be  trans- 
ported, although,  80  far  as  the  conductor  ejecting 
him  is  concerned,  the  tieket  was  not  good  on  tiiat 
train  under  the  rules  of  the  earner.**  If  the  agent 
assures  him  that  somethii^  will  be  done  which  will 
entitle  him  to  transfwrtatiou  on  such  train,  he  can- 
not lawfully  be  ejected  therefrom  by  reason  of  hav- 
ing relied  on  the  agent  *s  representations."®  Even  as 


[e]  MttUUM  tloket.— A  carrier 
Is  liable  for  the  refusal  of  tbe  con- 
ductor to  accept  a  valid  ticket  and 
for  ejecting  the  pass  en  gar,  even 
though  the  ticket  wag  mutilated  and 
difficult  to  decipher,  unless  the  con- 
dition of  the  ticket  which  rendered  It 
defective  was  the  fault  of  the  pas- 
senger. Houston,  etc.,  R.  Co.  v. 
Crone,  (Tex.  Civ.  A.)  37  SW  1074. 

[f  ]  wtra  pnuoh  maAa. — A  provi- 
sion In  a  railroad  ticket  that  it 
should  be  void  If  It  showed  any  al- 
teratlonSi  or  If  more  than  one  date 
was  canceled,  does  not  relieve  the 
carrier  from  liability  for  wrongfully 
ejecting  a  passenger  on  whose  ticket 
extra  punch  marks  had  been  placed 
by  the  ticket  agent.  Forrester  v. 
Southern  Pac.  Co.,  36  Nev.  2*7.  134  P 
763.  136  P  70B,  48  LRANS  1. 

18.  Baltimore,  etc..  R.  Co.  v. 
Thornton.  188  Fed.  868,  110  CCA  602; 
St.  Louis  Southwestern  R.  Co.  v. 
Purlow.  81  Ark.  496,  99  SW  689: 
Krueger  v.  Chicago,  etc.,  R.  Co.,  68 
Minn.  445,  71  NW  683,  64  AmSR  487: 
Trice  V.  Chesapeake,  etc.,  R.  Co.,  40 
W.  Va.  271.  21  SB  1022. 

[a]  niTurtratlon. — By  mistake,  the 
agent  selling  a  mileage  ticket,  good 
for  one  year  from  Issuance,  stamped 
on  It,  as  the  date  of  issuance,  March 
4,  1892,  instead  of  1893,  and  after  the 
figures  "189"  wrote  the  flgure  "3." 
making  the  date  of  expiration  March 

4,  1898,  and  then  corrected  the  latter 
mistake  by  writing  over  the  "3"  the 
flgure  "4,"  making  it  read  1894,  not 
correcting  Che  1892.  On  April  2S, 
1893,  the  bolder  tendered  the  ticket 
for  passage,  but  It  was  rejected  and 
he  was  put  off  the  train,  the  con- 
ductor refusing  to  accept  plaintiff's 
explanation  of  the  elrcumstancea  of 
the  mistake  and  to  wait  until  the 
train  reached  the  station  at  which 
the  ticket  was  bought  and  mi^e  In- 
quiry there.  It  was  held  that  the 
passenger  was  entitled  to  recover 
damages  of  the  company.  (Trice  v. 
Chesapeake,  etc..  R.  Co.,  40  W.  Va. 
271.  21  8E  1022, 

18.  Cleveland,  etc.,  R.  Co.  v. 
Kinsley,  27  Ind.  A.  136,  60  NK  169, 
87  AmSR  245;  Saunders  v.  Atlantic 
Coast  Line  R.  Co..  101  S.  C.  11,  86  SE 
167;  McKeown  v.  Southern  R.  Co.,  98 

5.  C.  838,  82  SE  437;  Teddars  v. 
Southern  R.  Co..  97  S.  C.  153,  81  SE 
474;  Smith  v.  Southern  R.  Co.,  88 
S.  C.  421,  70  SE  1057,  34  LRANS  708. 
See  also  cases  supra  note  11.  , 

4a]  Duty  to  ^ve  explanatloiu.— 
hlle  a  passenger's  ticket  Is  not  In 
alt  cases  conclusive  evidence  of  his 
contract  with  the  carrier,  yet  It  la 
aufficlent  evidence  of  the  contract  to 
justify  a  conductor — an  agent  of  a 
railway  company  other  than  that  one 
with  whom  the  contract  was  made — 
in  acting  upon  It.  as'showlng  the  ac- 
tual contract.  In  the  absence  of  any 
reasonable  statements  made  to  him 
by    the    passenger    that,  through 


fraud,  mistake,  or  inadvertence,  It 
does  not  show  the  real  contract." 
Alabama,  etc.,  H.  Co.  v.  Drummond, 
73  Miss.  813.  819.  20  S  7. 

14.  Rouser  v.  North  Park  St.  R. 
Co..  97  Mich.  565.  66  NW  937;  Krue- 

fer  V.  Chicago,  etc.,  R,  Co.,  68  Minn. 
46,  71  NW  68S,  64  AmSR  487;  Trice 
V.  Chesapeake,  etc..  R.  Co.,  40  W. 
Va.  271,  21  SE  1022. 

15.  Carpenter  v.  Washington,  etc, 
R.  Co.,  121  U.  S.  474,  7  SCt  1002,  30 
L.  ed.  1015;  Northern  Pac.  R.  Co.  v. 
Pauson,  76  Fed.  685,  17  CCA  287,  80 
LRA  780:  Trezona  v.  Chicago,  etc., 
R.  Co.,  107  Iowa  22,  77  NW  486,  43 
LRA  136. 

is.  Saunders  v.  Atlantic  Coast 
Line  R.  Co.,  101  S.  C.  11.  85  SE  167. 

17.  Saunders  V.  Atlantic  Coast 
Line  R.  Co.,  101  S.  C.  11,  85  SE  167. 

la  Kmreaentatloms  and  aota  ot 
agent  reiatlTe  to  tioksts  generally 
see  supra  1  1116. 

19.  U.  S.— Erie  R.  Co.  v.  Llttell. 
128  Fed.  646,  63  CCA  44. 

Ark. — Hot  Springs  R.  Co.  v.  Do- 
loney,  65  Ark.  177,  45  SW  351.  67  Am 
SR  913. 

Ga. — Central  R.,  etc..  Co.  v.  Rob- 
erts. 91  Ga.  B13,  18  SE  315;  Puckett 
v.  Southern  R  Co.,  9  Ga.  A.  689,  71 
SE  94*. 

Ind. — Calloway  v.  Mellett,  15  Ind. 
A.  366,  44  NE  198.  67  AmSR  238. 

Miss. — Illinois  Cent.  R.  Co.  v. 
Harper,  83  Miss.  560,  36  S  764,  102 
AmSR  469.  64  LRA  283. 

N.  C. — Hallman  v.  Southern  R.  Co., 
169  N.  C.  127,  86  SE  298;  Norman  v. 
East  Carolina  R.  Co..  161  N.  C.  330, 
77  SE  346.  AnnCaBl914D  917. 

Pa. — Laird  v.  Pittsburg  Tract  Co., 
166  Pa.  4,  81  A  51. 

Tex. — Missouri,  etc.,  R.  Co.  v.  Car- 
lisle. (Civ,  A.)  14E  SW  C68:  Texas, 
etc.,  R.  Co.  V.  Lynch,  (Civ.  A.)  TS 
SW  66;  Mexican  Cent  H.  Co.  v. 
Goodman.  (Civ.  A.)  S6  SW  872. 

Wash. — Olson  V.  Northern  Pac.  R. 
Co.,  48  Wash.  626,  96  P  IGO,  18  LRA 
NS  809. 

W.  Va. — ^De  Board  v.  Camden  In- 
terstate R.  Co..  62  W.  Va.  41,  S7  SE 

279. 

Ont. — Dancey  v.  Orand  Trunk  R- 
Co.,  20  Ont  60S. 

"While  there  Is  some  conflict  In  the 
authorities  bearing  on  this  question, 
the  better  rule  Is  that  a  passenger 
has  a  right  to  rely  on  the  ticket 
agent,  and  is  not  bound,  as  a  matter 
of  law,  to  read  or  examine  his  trans- 
portation before  taking  the  train. 
It  is  for  the  Jury  to  say  whether  the 
passenger  is  guilty  of  negligence  In 
not  discovering  the  mistake  of  the 
aRent  before  taking  the  train,  and 
the  mere  failure  to  examine  or  read 
his  ticket  or  contract  of  carriage  is 
not  conclusive  on  that  question." 
Olson  V.  Northern  Pac.  R  Co.,  49 
Wash.  626,  629,  96  P  150,  18  LRANS 
209. 

"The  rule  Is  well  settled  that  when 


I  a  passenger  has  purchased  a  ticket 
purporting  to  entitle  him  to  passage 
to  a  particular  place,  and  has  under- 
taken his  Journey  therefor,  and  there 
is  nothing  on  the  face  of  his  titket 
and  no  prior  notice  or  knowledge  of 
rules  of  the  railroad  company,  incon- 
sistent with  the  statements  on  said 
ticket,  brought  home  to  the  passen- 
ger, he  is  rightfully  a  passenger  on 
the  train,  and  the  railroad  company- 
is  liable  .  .  .  for  his  expulsion.^' 
Erie  R.  Co.  v.  Llttell,  128  Fed.  646. 
561,  63  CCA  44. 

[a]  A  street  rallToad  ticket  or 
transfer  obeck,  in  the  bands  of  & 
purchaser  thereof  for  use  on  the 
car  lines  of  the  company  Issuing  it 
constitutes  the  complete  evidence  of 
the  contract  between  the  purchaser 
and  the  company,  and  the  privileges 
evidenced  by  its  terms  are  not  sub- 
ject to  limitation  by  a  mere  rule  of 
the  company,  knowledge  of  which  the 
purchaser  did  not  have  and  could  not 
conveniently  have  ascertained-  De 
Board  v.  Camden  Interstate  R.  Co.,  62 
W.  Va.  41,  57  SE  279. 

so.  Louisville,  etc.,  R.  Co.  v.  HIne, 
121  Ala.  234,  26  S  867:  Illinois  Cent 
R.  Co.  V.  Davenport  177  111.  110,  62 
NE  266;  Pittsburgh,  etc.,  R.  Co.  v. 
Street  26  Ind.  A.  224,  69  NE  404; 
Houston,  etc.,  R.  Co.  v.  White,  (Tex. 
Civ.  A.)  61  SW  436. 

[a]  WlLsre  a  yaeeenyeg  vegoests  a 
pennlt  <1)  to  ride  on  a  certafn  train 
when  he  purchases  a  ticket,  and  is 
told  by  the  agent  that  the  conductor 
will  give  him  one,  the  company  is 
liable  for  his  ejection  by  the  con- 
ductor for  the  failure  to  have  such 
permit  since  the  duty  to  furnish  the 
permit  is  a  part  of  the  contract  of 
carriage.  Houston,  etc.,  R.  Co.  v. 
White,  (Tex.  Civ.  A.)  61  SW  486.  (2) 
Where  a  passenger  bought  a  ticket 
and  rOQuested  tne  ticket  agent  to 

frocure  him  a  permit  to  ride  on  a 
relght  train  and  to  give  the  permit 
to  the  conductor,  which'  the  agent 
promised  to  do,  and  the  agent  pro- 
cured the  permit,  but  neglected  to  give 
it  to  the  conductor,  In  consequence 
of  which  plaintiff  was  ejected  from 
the  train,  plaintiff  could  recover  of 
the  carrier;  and  defendant's  rule  pro- 
hibiting passengers  from  riding  with- 
out permits,  and  plaintiff's  knowl- 
edge of  the  rule,  were  no  defense. 
Louisville,  etc.,  R.  Co.  v.  Hlne,  121 
Ala.  234,  25  S  867. 

[b1  Bxcluuige  tieket, — Where  a 
carrier's  agent  Is  authorized  to  sell 
tickets  to  passengers,  statements  by 
him  as  to  the  nasengers'  rights  there- 
under are  within  the  scope  of  his 
authority;  and  hence,  where  a  ticket 
agent  informed  the  holder  of  an  in- 
terchangeable mileage  ticket,  requir- 
ing him  to  procure  exchange  trans- 
portation tickets  at  stations,  that  he 
could  not  furnish  such  tickets  lie- 
cause  his  supply  was  exhausted,  but 
that  the  passenger  couM  ride  his 
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againat  the  terms  of  the  ticket  itself  it  has  been  held 
*that  the  passenger  m&y  rely  on  oral  representations 
of  the  agent  as  to  the  sufficiency  of  the  ticket  which 
is  furnished  him,"  for  the  passenger  is  not  presumed 
to  know  that  the  ^nt  is  acting  without  authority,^ 
although  a  contrary  rule  has  men  upheld." 

H  1185]  T.  Uistake  of  Oondvctor  as  to  Aight 
to  Transportation— 1.  In  GeneraL  Where  the  pas- 
senger has  done  what  is  neeessaiy  under  the  rules  of 
the  carrier  to  entitle  him  to  transportation,  the  car- 
rier will  be  liable  for  his  ejection  from  the  train 
by  reason  of  mistake  or  want  of  judgment  on  the 
part  of  the  conductor,  although  he  aots  in  good 
faith,"  as  the  conductor's  good  faith  in  such  cases 
will  be  material  only  on  the  question  of  punitive 


damages.*"  Thus  a  passenger  may  recover  damages 
where  he  is  ejected  for  not  paying  hie  fare,  after  the 
conductor  has  accepted  and  retained  his  ticket,"  or 
where  the  conductor  refuses  to  honor  a  valid  ticket" 
or  transfer;'"  and  in  such  a  ease  it  is  not  necessary 
for  the  passenger  to  pay  his  fare  and  then.to  resort 
to  an  action  to  recover  it  back;"  nor  is  it  a  defense 
to  an  action  for  an  ejectment  in  such  a  case  that  the 
carrier  was  not  recimred  to  |^tc  a  transfer,™  or  that 
a  rule  of  the  earner  requiring  the  giving  of  trans- 
fers was  not  applicable  at  the  point  where  the  par- 
ticular transfer  was  given.**  But  where  the  conduc- 
tor lias  by  mistake  taken  a  less  amount  of  fare  than 
should  have  been  required,  and  subsequently  de- 
mands the  balance,  which  the  passenger  refuses  to 


mileage,  such  statement  was  binding 
on  the  carrier,  and  It  was  liable  for 
damages  caused  by  bis  ejection  by 
ita  conductor  on  the  latter'n  refusal 
to  accept  the  mileage  for  transpor- 
tation. Pittsburgh,  etc.,  R.  Co.  v. 
Street,  26  Ind.  A.  224,  69  NE  404. 

ai.  U.  S. — Morrison  v.  The  John 
L.  Stephens,  17  F.  Cas.  No.  9,847. 
Hoffm.  Op.  473. 

La. — Randan  v.  New  Orleans,  etc., 
R.  Co..  45  La.  Ann.  778.  13  S  166. 

M6. — Dillon  V.  Linden  R.  Co.,  64 
Uo.  A.  418. 

N.  y. — Nelson  v.  Long  Island  R. 
Co..  7  Hun  140. 

Oh. — Corry  v.  Cincinnati,  etc.,  R. 
Co..  3  Oh.  Dec.  (Reprint)  82,  3  Wkly 
LOaz  90. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Rather, 
3  Tex.  Civ.  A.  72,  21  SW  951. 

33.  Mexican  Cent.  R.  Co.  v.  Good- 
man. 20  Tex.  Civ.  A.  109,  48  SW  778, 
B5  SW  372;  San  Antonio,  etc.,  P.  R. 
Co.  V.  Newman,  17  Tex.  Civ.  A.  606, 
43  SW  915. 

[a]  Wher*  two  TAllroad*  w  the 
sama  traek  ouA  Ixvn  a  Joint  agent 
the  passenger  may  rely  on  the  repre- 
sentations of  such  agent  that  a 
ticket  sold  for  one  will  be  good  on 
the  train  of  the  other.  Texas,  etc., 
R.  Co.  V.  Dye,  (Tex.  Civ.  A.)  83  SW 
551. 

23.  Hall  V.  Memphis,  etc.,  R.  Co,, 
9  Fed.  586,  16  Fed.  57:  Louisville, 
etc..  R.  Co.  V.  Breckinridge,  99  Ky. 
1,  34  SW  702,  17  KyL  1303;  Petrle  v. 
Pennsylvania  R.  Co.,  42  N.  J.  L. 
449. 

94.  Ga. — Atlanta  Cons.  St.  R.  Co. 
V.  Keeny,  99  Oa.  266.  25  SB  S29,  83 
LRA  824;  Georela  R.,  etc.,  Co.  v. 
Bskew,  86  Oa.  641,  12  SB  1081,  22 
AmSR  490. 

in. — Chicago  Union  Tract.  Co.  v. 
McClevey.  126  111.  A.  21. 

Ind. — Chicago,  etc.,  R.  Co.  v.  Con- 
ley,  6  Ind.  A.  9,  32  NB  96. 

Mass. — Moore  v.  FItchburg  R. 
Corp..  4  Gray  465,  64  AmD  83. 

Mich. — Vinlng  v.  Detroit,  etc.,  R. 
Co.,  122  Mich.  248,  80  NW  1080. 

Mo. — Graham  v.  Pacific  R.  Co.,  66 
Mo.  636. 

Nev. — Qulgley  v.  Central  Pac.  R. 
Co..  11  Nev.  3B0. 

N.  T. — HJgglns  v.  Watervliel  Turn- 
pike, etc.,  R.  Co.,  46  N.  Y.  23,  7  AmR 
293;  Charbonneau  v.  Nassau  Rlectrlc 
R.  Co..  123  App.  Dlv.  581.  108  NYS 
105;  Regner  v.  Glens  Falld.  etc..  R. 
Co.,  74  Hun  202,  26  NYS  625;  Tarbell 
V.  Northern  Cent.  R.  Co.,  24  Hun  51; 
Milchman  v.  New  York  R.  Co.,  90 
Misc.  315,  153  NYS  123,  Compare 
WlUetts  V.  Buffalo,  etc.,  R.  Co..  14 
Barb.  686  (holding  that,  where  a 
lunatic  in  charge  of  his  father  who 
had  paid  his  fare  was  left  alone  for 
a  time  on  a  train  without  any  evi- 
dence of  his  right  to  ride,  and  the 
conductor,  in  Ignorance  of  hie  condi- 
tion and  not  knowing  that  his  fare 
had  been  paid,  ejected  him.  the  car- 
rier was  not  liable,  the  conductor  be- 
ing in  no  way  at  fault). 

N.  C. — Dorsett  v.  Atlantic  Coast 
Line  R.  Co  .  156  N.  C.  439.  72  SB  491. 

Oh. — Cincinnati  Northern  Tract. 
Co.  V.  Rosnagle,  84  Oh.  St.  310,  96  NE 


884,  35  LRANS  1030.  AnnCasl912C 
689. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Barnett, 
(Civ.  A.)  34  SW  449. 

W.  Va. — Sheets  v.  Ohio  River  R. 
Co.,  39  W.  Va.  475,  20  SE  566. 

ta]  Befnsal  to  receive  ooln^ — (1) 
ore  a  passenger  on  a  street  car 
tenders  to  the  conductor  a  genuine 
silver'  coin  of  the  United  States,  not 
so  worn  but  that  its  mint  marks  are 
plainly  discernible.  In  payment  of  car 
fare,  and  It  Is  refused,  and  on  re- 
fusal to  make  the  payment  in  other 
money  the  passonrer  Is  ejected,  he 
may  have  an  action  for  damages 
against  the  railroad  company;  and 
this  is  the  law.  even  though  the  con- 
ductor declined  to  receive  the  coin 
because  in  good  faith  he  believed  it 
to  be  counterfeit  or  not  a  good  coin. 
Chicago  Union  Tract.  Co.  v.  Mc- 
Clevey, 126  in.  A.  21;  Ruth  v.  St. 
Louis  Transit  Co.,  98  Mo.  A.  1,  71 
SW  1055;  Cincinnati  Northern  Tract. 
Co.  V.  Rosnagle,  84  Oh.  St.  310.  96  NB 
884,  36  LRANS  1030.  AnnCasl912C 
639.  (2)  The  fact  that  a  conductor 
declined  to  receive  a  coin  of  a  pecul- 
iar appearance,  which,  however,  was 
legal  tender.  In  payment  of  a  fare, 
only  because  he  In  good  fatth  be- 
lieved it  a  counterfeit,  did  not  re- 
lieve the  carrier  from  liability  for 
the  conductor's  ejection  of  the  pas- 
senger because  of  the  latter's  re- 
fusal to  pay  fare  with  other  money. 
Atlanta  Cons.  St.  R.  Co.  v.  Kenny,  99 
Ga,,  266,  25  SB  629,  33  LRA  824. 
Medium  of  payment  generally  see  su- 
pra I  1102. 

[b]  mieair*  iKMlc  wlthont  •x- 
oliuige  tloket.^ — Where  a  mileage 
book  contract  required  the  holder  to 
exchange  mileage  coupons  for  a 
ticket  before  boarding  the  train,  and 
plaintiff  so  presented  his  book  and 
demanded  a  ticket  within  a  reason- 
able time,  but  the  carrier's  agent 
refused  to  Issue  a  ticket  to  destina- 
tion, alleging  lack  of  time,  and  gave 
him  a  ticket  to  a  junction  point  only, 
plaintiff  on  arriving  at  the  Junction 

Point  and  being  unable,  for  want  of 
Ime,  there  to  exchange  his  mileage 
coupons  for  a  ticket  to  continue  his 
Journey  was  entitled  to  ride  on  the 
mileage  book,  so  that  the  conductor's 
refusal  to  accept  the  mileage  coupons 
for  transportation,  and  ejection  of 
plaintiff  for  his  refusal  to  pay  fare 
except  with  such  coupons,  was  ac- 
tionable injury.  Dorsett  v.  Atlantic 
Coast  Line  R.  Co.,  166  N.  C.  439,  72 
SB  491. 

36.  Edwards  v.  Southern  R.  Co., 
162  N.  C.  278,  78  SB  219. 

36.  Mott  V.  Atlantic  Coast  Line  R. 
Co..  164  N.  C.  867.  79  SE  867;  Edwards 
V.  Southern  R.  Co..  162  N.  C.  278,  78 
SB  219;  Case  v.  Delaware,  etc.,  R. 
Co..  191  Pa.  460.  43  A  319. 

a a]  A  pMMngM*  not  gnllty  of  aw 
loondnot,  who  has  a  ticket  whicn 
he  duly  surrenders  to  the  proper  offl- 
cial  of  the  railroad  company,  is  enti- 
tled to  ride  to  the  destination  called 
for  In  auch  ticket,  and  a  wrongful 
ejection  entitles  him  to  compensatory 
damages.  Edwards  v.  Southern  R. 
Co..  162  N.  C.  278,  78  SE  219. 


37.  Cincinnati,  etc.,  R.  Co.  v.  Car- 
son, 145  Ky.  81,  140  SW  71;  Ferguson 
V.  Missouri  Pac.  R.  Co.,  144  Mo.  A. 
262,  128  SW  799;  Texas,  etc.,  R.  Co. 
V.  Lynch,  43  Tex.  Civ.  A.  121,  94  SW 
1093. 

[a1    Whvn  a  tloket  la  appanntlsr 

?'Miiiuw,  before  ejecting  a  passenger 
rom  a  train  because  of  a  defective 
ticket  the  conductor  Is  bound  to  as- 
certain that  the  ticket  was  not  pur- 
chased from  the  company's  agent  as 
stated  by  the  passenger.  Fercuson 
V.  Missouri  Pac.  R.  Co.,  144  Mo.  A. 
262,  128  SW  799. 

38.  Arnold  v.  Rhode  Island  Co., 
28  R.  I.  118,  161,  6<  A  «»,  12G  AmSR 
721. 

89.  Arnold  v.  Rhode  ialand  Co.. 
28  R.  I.  118.  168.  66  A  U,  125  Am 

SR  721. 

[ai  DlWRunlon  of  ntle., — "It  would 
be  as  reasonable  to  require  the  com- 
pany to  carry  a  man  who  refuses  to 
pay  his  fare  and  sue  him  for  it  after- 
wards as  It  would  be  to  require  a 
man  who  presents  the  proper  evi- 
dence that  he  has  paid  his  fare  to 
pay  it  again  and  resort  to  his  action 
of  contract  to  recover  It.  If  the 
passenger  Is  entitled  to  his  transpor- 
tation and  presents  to  the  conductor 
the  evidence  of  his  right  which  the 
company  has  established  for  that 
purpose,  he  may  lawfully  resist  ex- 
pulsion and  recover  in  a  suitable  ac 
tlon  against  the  company  for  damage 
caused  by  the  violence  of  Its  serv- 
ant." Arnold  v.  Rhode  Island  Co., 
28  R.  I.  118,  120,  163,  66  A  60,  12S 
AmSR  721. 

30.  Arnold  v.  Rhode  Island  Co.. 
28  R.  L  118,  163,  66  A  60,  126  AmSR 
721. 

[a1  "If  the  tnuufer  offered  liy 
fbe  plaintiff  was  good  for  pauace 

upon  the  car  where  he  offered  It. 
according  to  the  rule  and  oractlce 
of  the  defendant,  it  Is  Immaterial, 
as  ruled  by  the  court  below,  whether 
the  statute  had  compelled  it  to  enact 
such  a  rule  and  establish  such  a 
practice.  Its  obligation  to  the  pub- 
lic had  been  established  by  Its  own 
course  of  dealing,  and  so  had  become 
binding  upon  It  by  Its  voluntary  act 
whether  it  exceeded  the  requirement 
of  the  statute  or  not.  The  statute 
Imposed. upon  the  defendant  the  duty 
of  giving  transfers.  .  .  .  The  com- 

f any  had  adopted  a  certain  voucher 
o  be  presented  to  its  conductors  by 
a  passenger,  like  the  plaintiff,  who 
claimed  the  right  to  ride  on  the  But- 
ler Avenue  line  by  transfer  from  an- 
other car.  The  company  was  there- 
fore bound  to  see  that  Its  conductor 
accepted  and  honored  the  voucher 
which  It  had  provided  for  that  pur- 
pose. The  language  or  marks  on  the 
transfer  card  were  nothing  to  the 
plaintiff  BO  long  as  It  was  the  card 
which  the  defendant's  rule  made 
good  for  him  to  show  on  the  car  to 
which  he  transferred."  Arnold  v. 
Rhode  Island  Co.,  28  R.  I.  118,  121, 
163.  66  A  60,  126  AmSR  721. 

31.  Chiert  v.  Interurban  St.  R. 
Co.,  92  NYS  781:  Arnold  y.  Rhode 
Island  Co.,  28  Rl  I.  118,  168.  «<  A  60. 
125  AmSR  721. 


For  Intsr  MMs,  dsrelopmsBts  and  ohanff**  In  the  law  see  cumulative  Annotations,  same  title,  page  andjiou  munber. 
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I>ay,  the  latter  may  be  ejected  if  he  attempts  to 
ride  farther  thau  tiie  distance  for  vhich  he  has 
paid." 

U86]  2.  Mistake  of  First  Oonductor.  The 
same  principles  which  govern  the  case  where  an 
agent  wron^ully  fails  to  furnish  the  passenger  the 
evidence  of  right  to  transportation  to  which  he  is 
entitled"  are  applicable  also  where  one  conductor 
should  furnish  to  the  passenger  the  evidence  to  be 
presented  to  a  sueeeedii^  conductor  of  the  passen- 
ger's right  to  continue  his  journey;  and  if,  by  reeCson 
of  mistake  or  negligence  on  the  part  of  the  nrst  con- 
ductor, the  passenger  is  ejected  by  the  second  con- 
ductor, althoiigh  the  act  of  the  second  conductor 
may  projperly  be  the  fault  of  the  first  conductor, 
the  earner,  aceordii^  to  some  authorities,  will  be 
liable  for  the  ejection,**  as  where,  in  case  of  a 
change  or  stop-over,  the  first  conductor  takes  up  the 
passenger's  ticket  and  leaves  him  without  any  evi- 


dence of  his  right  to  resume  or  to  continue  his  jour- 
ney," or  tears  ofE  and  returns  to  him  a  wrong  part 
of  his  ticket.^'  And  if  the  conductor  knows,  or  has 
good  reason  to  know,  that  the  passenger  is  entitled 
to  transportation,  the  carrier  will  be  liable  for  the 
ejection,  although  the  evidence  of  the  r^t  to  ride 
whieh  the  pa&senger  produces  is  tedmiwlly  im^ 
ular  or  insiufficient."  But  according  to  some  author- 
ities the  second  conductor  is  not  required  to  heed 
the  passenger's  explanation  as  to  the  first  con- 
ductor's mistake,  and  may  eject  him  upon  his  pre- 
senting an  improper  coupon  or  ticket  and  refusing 
to  pay  fare."  It  has  hem  held  that  where,  in  case 
of  a  return  trip  ticket,  the  conductor  on  the  "go- 
ing" trip  takes  up  the  return  coupon  and  returns 
to  him  the  "going"  coupon,  and  the  passenger  is 
ejected  on  the  return  trip  because  of  his  not  having 
a  proper  ticket,  he  may  recover  therefor;'*  but  it 
has  been  held  that  a  passenger  can  recover  in  such 


3S.  Ga,- — Cojrle  v.  Southern  R.  Co., 
112  Ga.  121,  37  SE  163. 

Ind. — Lake  Erie,  etc.,  R.  Co.  v: 
Mayo,  4  Ind.  A.  413.  30  1106. 

Iowa. — McCarthy  v.  Chicago,  etc., 
R.  Co.,  41  Iowa  432. 

Ky. — Curtis  v.  Xrfmisvllle  City  R. 
Co..  94  Ky.  673.  23  SW  363,  15  KyL 
851.  21  L.RA  649. 

Minn. — Wardwell  v.  Chicago,  etc., 
R.  Co.,  46  Minn.  514,  49  NW  206,  24 
AmSR  246,  13  LRA  696. 

33.  See  aupra  |{  1182-1184. 

34.  U.  S. — New  York,  etc.,  R.  Co. 
V.  Winter.  148  U.  S.  60,  12  SCt  356.  36 
L.  ed.  71:  Scofleld  v.  Pennsylvania 
Co..  112  Fed.  855,  SO  CCA  6B3,  66  LRA 
221. 

Cat, — Sloane  v.  Southern  California 
R.  Co.,  Ill  Cal.  668.  44  P  320. 

Ind. — take  Erie,  etc.,  R.  Co.  v.  Fix, 
88  Ind.  381,  46  AmR  464:  FltUburs, 
etc.,  R.  Co.  V.  Hennigh.  39  Ind.  509. 

Minn.— Appleby  v.  St.  Paul  City  R. 
Co..  S4  Minn.  1«9.  S5  NW  1117,  40 
AmSR  SOS. 

N.  T. — ^Ray  v.  Cortland,  etc..  Tract. 
Co..  19  App.  Div.  B80,  46  NTS  521 
{expl  Townaend  v.  Naw  York  Cent., 
etc,  R.  Co.,  E6  N.  T.  295,  IS  AmB 
4193- 

Pa. — ^Baltimore,  etc.,  R.  Co.  v. 
Bambrey,  IS  A  67. 

S.  C. — ^Palmer  v.-  Charlotte,  etc.,  R. 
Co...  S  S.  C.  580.  16  AmR  760. 

Tenn. — C^Rourke  v.  CItlsens'  St.  R. 
Co..  103  Tenn.  124,  62  SW-  872.  76 
AmSR  6S9.  46  LRA  «14. 

[a]  nw,  where  plaintiff  boMrded 
a  car  on  defendantls  railroad,  paid 
her  fare  to  her  destination,  and  asked 
the  ponductor  for  a  stop-over  to  en- 
able her  to  leave  the  car  at  a  point 
on  the  way  and  take  the  next  car, 
and  the  conductor  eave  her  a  ticket 
which,  aa  punched  by  him.  gave  her 
an  apparent  right  to  ride  to  ner  des- 
tination, and  be  stopped  the  car  for 
her  to  get  off  at  the  desired  point, 
and  there  was  nothing  on  the  ticket, 
or  in  any  published  rules  of  the 
company,  to  give  plaintiff  notice  of 
any  limitation  upon  the  conductor's 
right  to  give  such  ticket,  and  she 
boarded  the  next  car.  the  conductor 
of  which  demanded  fare,  and  on  her 
refusal  to  pay  required  her  to  leave 
the  car.  although  the  ticket  was  Is- 
sued by  the  first  conductor  through 
mistake,  and  in  violation  of  the 
rules  of  the  company,  the  company 
was  bound  by  It,  and  the  ejection  oC 
plaintiff  from  the  second  car  was 
wrongful.  Ray  v.  Cortland,  etc.. 
Trust  Co..  19  App.  Div.  530.  46  NYS 
521  [expl  Townsend  v.  New  York 
Cent.,  etc.,  R.  Co.,  56  N.  Y.  295,  15 
AmR  419], 

35.  U.  S. — Scofteld  v.  Pennsyl- 
vania Co..  112  Fed.  855,  50  CCA  553, 
58  LRA  224. 

Cal. — Sloane  v.  Southern  Califor- 
nia R.  Co..  Ill  Cal.  668.  44  P  320.  32 
LRA  193. 

N.  Y. — Townsend  v.  New  York 
Cent.,  etc..  R.  Co..  4  Hun  217.  6 
Thomps.  &  C.  49E. 

N.  C. — Sawyer  v.  Norfolk  Southern 


R.  Co.,  171  N.  C.  13,  86  SE  166. 

W.  va. — livings  v.  Norfolk,  etc., 
R.  Co..  47  W.  Va.  682,  85  SE  962. 

[a]  ZUnatrattons. — (1)  Where 
plaintiff  had  purchased  a  ticket  from 
the  agent  of  defendant  for  passage 
from  North  Pomona  to  San  Dieeo, 
but  before  reaching  a  town  where  she 
changed  cars  the  conductor  took  up 
her  ticket  without  giving  her  any 
check  or  other  evidence  of  her  right 
to  be  carried,  and  the  second  con- 
ductor ejected  her  because  of  her 
Inability  to  pay  fare,  the  court  held 
that  it  l8  Immaterial  if  different  acts 
of  tort  were  committed  by  different 
agents  of  the  railroad  company;  and 
that  the  liability  of  the  company  is 
the  same,  where  one  conductor  took 
up  the  ticket  of  a  passenger  and  re- 
quired a  change  of  cars,  without  giv- 
ing to  the  passenger  any  evidence 
of  the  right  of  passage,  and  another 
conductor  excluded  the  passenger  for 
failure  to  exhibit  such  evidence,  as 
if  both  acta  had  been  done  by  one 
conductor.  Sloane  v.  Southern  Cali- 
fornia R.  Co.,  Ill  Cal.  668,  S76,  44 
P  820,  32  LRA  198  (Where.  In  an 
able  opinion,  after  an  exhaustive  re- 
view of  the  authorities,  the  court 
said:  "It  Is  contended  by  Uie  ap- 
pellant that,  aa  the  Dlalntfff  left  tfie 
car  at  Bast  Riverside,  In  accordance 
with  the  previous  directions  of  the 
oonductor,  and  no  personal  violent 
was  used  or  displayed  towards  her, 
her  only  right  of  action  Is  for  a 
breach  of  the  defendant's  contract  to 
carry  her  to  San  Diego,  and  that  the 
extent  of  her  recovery  therefor  is 
the  price  paid  for  the  second  ticket, 
and  a  reasonable  compensation  for 
the  loss  of  time  sustained  by  her. 
The  plaintiff's  right  of  action  against 
the  defendant  Is  not.  however,  lim- 
ited to  the  breach  of  Its  contract  to 
carry  her  to  San  Diego,  but  includes 
full  redress  for  the  wrongs  sustained 
by  her  by  reason  of  the  defendant's 
violation  of  the  obligations  which  it 
assumed  In  entering  Into  such  con- 
tract. If  she  was  wrongfully  pre- 
vented by  the  defendant  from  com- 
pleting the  passage  to  San  Diego,  for 
which  it  had  contracted  with  her, 
she  could  either  bring  an  action  sim- 
ply for  the  breach  of  this  contract, 
or  she  could  sue  it  in  tort  for  its 
violation  of  the  duty  as  common  car- 
rier, which  It  assumed  upon  entering 
Into  such  contract.  .  -  .  The 
complaint  in  the  present  case  Is  not 
merely  for  the  breach  of  the  con- 
tract, nor  Is  it  merely  for  the  wrong 
committed  in  excluding  her  from  the 
carj  but  It  is  to  recover  the  damages 
sustained  by  her  by  reason  of  the 
wrongful  acts  committed  by  the  de- 
fendant In  the  violation  of  Its  con- 
tract. It  is  in  the  nature  of  an  ac- 
tion on  the  case,  arising  out  of  the 
conduct  of  the  defendant  In  wrong- 
fully depriving  her  of  her  ticket,  and 
thereafter,  by  reason  of  such  wrong- 
ful act,  excluding  her  from  its  car, 
and  refusing  to  carry  out  Its  con- 
tract.  Although  her  action  Is  for  the 


tort  resulting  from  the  defendant's 
conduct,  the  wrong  which  produced 
that  result  was  twofold—depriving 
her  of  the  evidence  of  its  contract 
to  carry  her  to  San  Diego,  and  after- 
ward excluding  her  from  Its  car  for 
failure  to  produce  the  evidence  of 
which  it  had  wrongfully  deprived 
her.  For  the  purpose  of  giving  her 
this  right  of  action,  it  is  immaterial 
that  tnese  different  acts  were  by 
different  agents  of  the  defendant.  If 
the  conductor  who  took  up  the  ticket 
had  himself,  at  a  subsequent  point 
In  the  trip,  excluded  her  for  failure 
to  exhibit  it,  the  liability  of  the  de- 
fendant would  not  be  questioned. 
Its  liability  is  the  same,  notwith- 
standing, for  its  own  convenience,  it 
has  intrusted  the  management  of  Its 
train  to  different  conductors").  (2) 
Where  plaintiff  purchased  through 
transportation  to  a  destination  to 
reach  which  It  was  necessary  to 
change,  and  the  conductor  on  the 
first  train  neglected  to  return  his 
ticket,  he  having  no  money,  and, 
when  the  conductor  of  the  second 
train  asked  for  his  fare,  vainly  at- 
tempting to  borrow  from  men  who 
bad  been  on  the  flrst  train  with  him, 
it  was  negligence  on  the  conductor's 
part  not  to  have  satisfied  himself  by 
Inaulrlng  of  such  men  whether  plain- 
tiff had  neen  on  the  train  with  them 
before  reaching  the  changing  point, 
before  ejecting  plaintiff.  Sawyer  v. 
Norfolk  Southern  R.  Co..  171  N.  C.  II, 
86  SE  166. 

38.  Moore  v.  Central  of  Georgia 
R.  Co..  1  Ga.  A.  614,  68  SE  «S;  Louis- 
ville, etc.,  R.  Co.  V.  Conrad,  4  Ind.  A. 
83,  80  NE  406. 

37.  Ga, — East  Tennessee,  etc,  R. 
Co.  V.  King,  88  Ga.  443.  14  SB  70S: 
Georgia  R.,  etc.,  Co.  v.  Dougherty,  86 
Ga.  744,  18  SE  747,  22  AmSR  499. 

Mich. — Rouser  v.  North  Park  St. 
R.  Co..  97'Mlch.  666.  66  NW937  (frag- 
ment of  ticket  sufRclent  to  show  that 
it  was  genuine,  and  if  whole  would 
entitle  the  passenger  to  transport 
tatlon). 

Minn. — Krueger  v.  Chicago,  etc., 
R.  Co..  68  Minn.  446,  71  NW  683.  64 
AmSR  487. 

Miss. — Alabama,  etc.,  R.  Co.  t. 
Holmes,  75  Miss.  371.  23  S  187. 

N.  Y. — Homlston  v.  Long  Island  R. 
Co.,  3  Misc.  242,  22  NYS  738. 

Pa. — Laird  v.  Pittsburg  Tract  Co., 
166  Pa.  4,  3  A  6L 

38.  Yorton  v.  Milwaukee,  etc.,  R. 
Co..  54  Wis.  234.  11  NW  482.  41  AmR 
23.    See  generally  supra  S  11S2. 

[a]  Tnp  obaek  Instead  of  stop* 
over  Oheofc  given  passenger. — Where 
a  passenger  asked  the  proper  con- 
ductor for  a  stop-over  check,  and, 
through  the  conductor's  fault,  re- 
ceived instead  only  a  trip  cheek,  the 
second  conductor  could  still  demand 
fare,  and  on  the  passenger's  failure 
to  pay  It,  could  e.iect  him.  Yorton  v. 
Milwaukee,  etc..  R.  Co.,  54  Wis.  234. 
11  NW  482.  41  AmR  23. 

39.  Pennsvlvania  Co.  v.  Bray.  126 
Ind.  229,  26  !4E  189;  ;q;iii9,^etc.. 
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a  case  only  where  he  boards  the  car  to  make  the  re- 
turn trip  in  ignorance  of  the  mistake  of  the  con- 
ductor on  the  going  trip,  and  where  his  failure  to 
discover  that  such  mistake  has  been  made  was  not 
due  to  his  own  n^ligence,"  and  that  the  conductor 
is  not  bound  to  accept  the  passenger's  statement 
that  the  first  part  of  the  ticket  was  by  mistake  taken 
np  by  the  other  conductor.*^ 

Defective  or  invalid  transfers.'^  According  to 
some  authorities,  where  a  passenger  on  a  street  ear, 
through  .mistake  or  negligence,  is  g^ven  a  transfer 
which  does  not  entitle  him  to  ride  over  the  oonuect- 
ing  line,  the  conductor  of  the  connecting  line  may 
refuse  to  honor  his  transfer  or  to  accept  his  explan- 
ation and  may  eject  him  from  the  ear,  the  passen- 
ger's  remedy  being  not  by  refusing  to  pay  fare  and 
resisting  ejection,  but  by  leaving  the  car,  or  paying 
a  new  fare  and  seeking  redress  against  the  company 
for  breach  of  its  contract  to  give  a  proper  transfer, 
particularly  where  he  knows  of  the  defective  char- 
acter of  his  transfer  when  he  enters  the  second  car." 
By  other  authorities,  however,  this  rule  has  been  re- 
pudiated as  unjust  and  unreasonable,  and  the  better 
rule  is  held  to  be  that  in  sueh  a  case  the  conductor 


on  the  connecting  line  must  accept  the  passenger's 
reasonable  explanation,  and  if  he  refuses  so  to  do 
and  ejects  the  passenger  on  his  refusal  to  pay  a 
second  fare,  the  carrier  becomes  liable  for  all  dam- 
ages proximately  resulting  from  such  wrongful 
ejection;"  end  where  a  passenger  accepts  a  trans- 
fer in  good  faith,  he  is  not  bound  to  stop  and  ex- 
amine it  to  see  that  no  mistake  has  been  made,  but 
has  a  right  to  assume  that  the  conductor  has  given 
him  a  proper  transfer.*"  Where  a  transfer  has  two 
punches,  one  correct  and  the  other  showing  it  to  be 
invalid,  as  being  too  old,  the  conductor  has  no  r^ht 
to  treat  the  transfer  as  old  and  ignore  the  correct 
time  punched  thereon,  and  the  company  is  liable 
for  the  passenger's  ejection.*^ 

[$  1187]  Gt.  Payment  or  Tender  of  Fare  to  Pre- 
vent Ejection — 1.  Before  Steps  Taken  for  Ejec- 
tion.*" If,  before  any  steps  are  taken  by  the  em- 
ployees in  charge  of  the  train  to  eject  the  passenger 
for  noncompliance  with  the  rule  as  to  paying  fare 
or  producing  a  ticket,  the  passenger  tenders  the 
fare,  or  otherwise  shows  himself  able  and  willing  to 
comply  with  the  rules  and  r^ulations  of  the  car- 
rier, he  cannot  be  ejected.**  It  has  been  held  that 


R.  Co.  V.  Fix.  88  Ind.  881.  4S  AmR 
464;  Philadelphia,  etc.,  R.  Co.  v. 
Rice,  64  Md.  es,  21  A  97;  Kansas 
Cltjr,  etc.,  R.  Co.  V.  Riley,  88  Hiss. 
76fi,  9  8  443,  24  AmSR  809.  18  LRA 
38;  Baltimore,  etc.,  R.  Co.  t.  Bain- 
brer.  (Pa.)  16  A  67. 

40.  Wlffvlns  V.  Klnff.  91  Hun  340,' 
88  NTS  768 :  Harrison  v.  Pennsyl- 
vania R.  Co..  118  NTS  1022. 

[a]  WaowimAg*  of  uMafea^A 
passensw  cannot  recover  for  an 
ejection  when,  holdinc  a  round  trip 
excursion  ticket,  and  knowing  that 
the  conductor  of  the  outffolnv  train 
had  canceled  the  return  coupon,  he 
presents  such  coupon  -for  a  return 
passage,  and  the  conductor.  In  obedi- 
ence to  the  rule  of  the  company, 
ejects  him  on  his  refusal  to  pay 
fare.  Mullln  v.  Ijong  Island  R.  Co., 
186  App.  Div.  738,  121  NYS  468. 

[h]  Breaoh.  of  ooatraot^The  pas- 
senger can  sue  for  the  breach  of  con- 
tract, but  not  as  for  a  torttous  act  In 
such  a  case,  because  the  ticket,  pre- 
senting a  "going"  coupon  for  a  re- 
turn trip,  was  void  on  its  face.  Har- 
rlnon  v.  Pennsylvania  R.  Co.,  118 
NYS  1022. 

41.  Van  Dusan  v.  Grand  Trunk  R. 
Co.,  97  Mich.  489,  56  NW  848,  87 
AmSR  354. 

42.  See  generally  supra  i  1178. 
And  see  supra  S  1185  text  and  notes 
28,  30,  31. 

43.  Ark. — Little  Bock  R.,  etc.,  Co, 
V.  Goerner,  80  Ark.  158,  95  SW  1007, 
7  LRANS  97  and  note,  10  AnnCas 
273  and  note  [dist  St.  Louis,  etc., 
R.  Co.  v.  Baty,  88  Ark.  282.  114  SW 
21S]. 

Conn. — Norton  v.  Consolidated  R. 
Co.,  79  Conn.  109,  63  A  1087.  118 
AmSR  132.  6  AnnCas  943. 

D.  C— Capital  Tract  Co.  v.  Brln- 
ley,  43  App.  430. 

III. — Kllcy  V.  Chicago  City  R,  Co., 
189  111.  384.  69  NE  794,  82  AmSR 
460,  E2  LRA  626  [aft  90  111.  A.  276]. 

Mass.— Crowley  v.  Fltchburg,  etc., 
R.  Co.,  185  Mass.  279.  70  NB  66; 
Bradshaw  v.  South   Boston  R.  Co., 

135  Mass.  407,  46  AmR  481. 

Mich. — Mahoney  v.  Detroit  St.  R. 
Co.,  93  Mich.  612,  63  NW  793,  32  Am 
SR  628.  18  LRA  336. 

Nebr. — Jones  v.  Omaha,  etc.,  R. 
Co..  95  Nebr.  798,  146  NW  959. 

N.  Y. — Weber  v.  Rochester,  etc.. 
R.  Co.,  145  App.  DIv.  84,  129  NYS 
304:  Brown  v.  Brooklyn,  etc.,  R.  Co., 

136  App.  Dlv.  690,  121  NYS  445; 
Goodman  v.  New  York  R.  Co.,  88 
Misc.  95.  150  NTS  702;  Daniel  v. 
Brooklyn  Heights  R.  Co.,  67  Misc. 
78,  121  NYS  577.  But  see  Jacobs  v. 
Third  Ave.  R.  Co..  71  App.  Dlv.  199, 


75  NTS  679,  10  NTAnnCas  462  [rev 
84  Misc.  612,  69  KYS  981]  (holding 
that,  where  one  Is*  ejected  from  a 
street  car  because  the  hour  was  not 
correctly  punched  In  hla  transfer 
ticket,  a  regulation  of  the  company 
making  such  a  transfer  worthless  Is 
no  defense  to  an  action  for  the  ejec- 
tion); Mucdtle  V.  Rotdiester  R.  Co.,  79 
Hun  82,  29  NTS  7S2  (holding  the 
passenger  entitled  to  recover  for  the 
wrongful  ejection);  XCenney  v.  Nev 
Tork  R.  Co.,  90  hIsc.  672.  164  NTS 
151  (holding  that  the  conductor  of 
a  street  raiu'cad  company,  receiving 
a  passenger  from  another  line  with 
which  it  had  a  transfer  agreement, 
was  charged  with  knowledge  of  Its 
own  schedules,  and  was  bound  to 
give  due  consideration  to  the  pas- 
senger's statement  that  a  transfer 

E resented  by  him  shortly  after  an 
our  at  which  it  was  marked  to  ex- 
pire was  given  to  him,  but  shortly 
before  the  time  limited,  and  that  the 
time  expired  while  he  was  waiting 
at  the  transfer  point,  and  it  was  lia- 
ble for  ejecting  him  for  refusal  to 
pay  fare). 

44.  Nicholson  v.  Brookljm  HaljAts 
R.  Co..  118  App.  Div.  18.  103  NTS 
310. 

40.  Ga. — Georgia  R,  etc.,  Co.  v. 
Baker.  126  Ga.  662,  54  SE  639,  114 
AmSR  246,  7  LRANS  103,  6  AnnCas 
484. 

Ind. — Indianapolis  St,  R.  Co.  v. 
Wilson,  161  Ind.  153,  66  NE  950,  67 
NE  993.  100  AmSR  261;  Indiana  R. 
Co.  v.  Orr,  41  Ind.  A.  426,  84  NE 
32;  Cltisens  St  R.  Co.  v.  Clark,  83 
Ind.  A.  190,  71  NE  53.  104  AmSR 
249. 

Minn. — Morrill  v.  MlnneapoUfl  St, 
R.  Co..  103  Minn.  362,  115  NW  396, 
123  AmSR  341;  Appleby  v.  St.  Paul 
City  R.  Co.,  54  Minn.  169.  65  NW 
1117,  40  AmSR  308. 

N.  J. — Ferine  v.  North  Jersey  St. 
R.  Co.,  69  N.  J.  L.  230.  54  A  799. 

Oh. — Cleveland  City  R.  Co.  V.  Con- 
ner, 74  Oh.  825.  78  878,  6  Ann 
Cas  941. 

Pa. — Golden  v.  Pittsburg  R.  Co., 
28  Pa.  Super.  313,  But  see  Anderson 
v.  Union  Tract.  Co.,  7  Pa.  Dlst.  41 
(holding  that  a  street  car  conductor 
cannot  be  expected  to  listen  to,  and 
to  decide  on,  a  passenger's  account  of 
a  disputed  tranaaotion  relating  to  the 
sale  of  a  transfer  ticket  by  a  con- 
ductor on  another  line,  and  that  the 
paasenger  should  either  pay  his  fare 
or  walk  quietly  off  the  car  and  then 
resort  to  an  action  against  the  com- 
pany for  a  breach  of  contract!. 

Tenn. — Memphis  St.  R.  Co.  v. 
Graves,  110  Tenn.  282.  75  SW  729,  100 


AmSR  803;  O'Rourke  v.  Cltliens'  St. 
R.  CO..  103  Tenn.  124,  68  SW  872.  78 
AmSR  639,  46  LRA  814. 

Wash. — Lawshe  v.  Tacoma,  K., 
etc.,  Co.,  29  Wash.  681,  70  P  118, 
59  LRA  850. 

[a]  A  tnamtn  sUp  is  mat  thm 
sole  aad  •xohuive  evUenw  of  the 

passenger's  right  to  ride.  Morrill 
v.  Minneapolis  St.  R.  Co.,  108  Minn. 
362,  116  NW  396,  128  AmSR  841. 

[b]  XUmtarii«OB>,^(l)  Wher« 

Slalnttir  received  a  pasae&gef  ■  trans- 
ar  Blip  from  a  conductor  on  one  of 
defendant's  street  car  lines  and  en- 
tered the  first  car  leaving  the  point 
of  transfer  within  the  time  required 
by  the  company's  rules,  hut  was 
ejected  from  that  car  because  the 
conductor  on  the  other  ear  had  In- 
correctly punched  the  transfer  slip 
so  as  to  entitle  plaintiff  to  a  trans- 
fer only  on  an  earlier  car,  he  may 
recover  for  his  unlawful  ejection,  and 
hla  right  of  recovery  Is  not  affected 
by  the  tact  that  he  left  the  car 
without  compelling  the  conductor  to 
resort  to  force  to  expel  him.  In- 
diana R.  Co.  V.  Orr,  41  Ind.  A.  426, 
84  NE  82.  (2)  A  passenger  who  has 
been  ejected  from  a  street  csir  to 
which  he  had  transferred  from  an- 
other car,  because  his  transfer 
checks  were  improperly  punched  by 
the  conductor  of  the  first  car,  can 
recover  therefor,  where,  on  the  re- 
fusal of  the  second  conductor  to 
accept  the  transfer  checks  and  be* 
fore  he  was  ejected,  he  made  a  state- 
ment to  the  conductor  showing  that 
the  fault  in  the  tickets  was  due  to 
the  negligence  of  the  first  conductor. 
O'Rourke  v.  Citizens'  St.  R.  Co.,  103 
Tenn.  124,  62  SW  872,  76  AmSR 
639.  46  LRA  614. 

[c]  The  fact  that  the  passenger 
faus  to  make  any  explanatloii  be- 
fore he  Is  put  oft  the  car  will  not 
defeat  recovery,  but  may  be  con- 
sidered as  bearing  on  the  question 
of  hla  good  faith.  Cleveland  City 
R.  Co.  V.  Conner.  74  Oh.  St.  226,  78 
NE  376,  6  AnnCas  941. 

46.  Morrill  v.  Minneapolis  St.  R. 
Co.,  103  Minn.  362,  374.  IIG  NW  395. 
123  AmSR  341  [clt  Cycl ;  Moon  v. 
Interurban  St.  R.  Co.,  85  NYS  363: 
Memphis  St.  R.  Co.  v.  Graves,  110 
Tenn.  232,  76  SW  729,  100  AmSR 
803. 

47.  Laird  v.  Pittsburgh  Tract. 
Co..  166  Pa,  4.  31  A  61. 

48.  Payment  or  tender  of  fam 
gsnerallv  see  supra  S9  1100-1106. 

49.  XJ.  S. — Gould  V.  Chicago,  etc, 
R.  Co.,  18  Fed,  165.  5  McCrary  602. 

Ala. — Seaboard  Air  Line  R.  Co.  v. 
Patrick.  10  Ala.  A.  341,  6^  S  437. 


For  later  oassa,  developBienti  and  ohangas  in  the  law  see  cumulative  Annotatlona,  same  title,  p^a^Mid  note  nuinber. 
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the  daty  of  tendering  fare  in  eaah  a  case  is  on  the 
passenger  without  a  demand  by  the  condnotor;"^  but 
where  a  eonduotor,  after  acoepting  a  pass  from  a 
person  not  entitled  to  ride  thereon,  withdraws  such 
aceeptanee,  as  he  is  bound  by  statute  to  do,  he 
should  not  eject  such  |>erson  until  he  has  given  him 
a  reasonable  opportunity  to  pay  his  fare,  and  this 
has  also  been  held  to  be  true  where  a  passenger  ten- 
ders a  ticket  void  on  its  face."  An  ejection  is 
wrongful  where  the  train  stops  at  a  r^ular  stopping 
I^aoe,  and  before  the  passenger  is  ejected  he,  or 
some  one  in  his  behalf,  tenders  the  fare;"  or  where 
the  passenger  gets  od!  at  a  regular  station  and  gets 
a  ticket  and  enters  the  train  again  and  tenders  the 
amount  of  fare  due  for  passage  op  to  that  point.'* 


But  even  though  a  passenger  has  tendered  full  fare, 
after  a  violation  of  the  rules  as  to  paying  fare  or 
producing  a  ticket,  and  threat  of  ejection,  his  mis- 
conduct may  be  such  as  to  amount  to  a  forfeiture 
of  his  right  to  remain  on  the  train  so  that  the  con- 
ductor may  properly  eject  him." 

When  tender  not  necessary.  A  formal  tender  is 
not  necessary,  in  order  to  make  an  ejection  wrong- 
ful, where  ^e  conductor  indicates  that  he  cannot, 
or  will  not,  accept  it  "  or  where  he  has  refused  to 
receive  a  valid  ticket;"  and  where  a  passenger  has 
paid  or  tendered  the  proper  fare  or  has  produced  a 
proper  ticket,  he  need  not  pay  or  tender  a  second 
fare,  but  may  stand  on  his  rights  and  recover  for 
his  ejection,*"  and  in  some  jurisdictions  this  rule 


Ark. — Kansas  City,  «tc.,  R.  Co.  v. 
HoId«n.  «6  Ark.  602.  53  SW  45. 

D.  C. — Capital  Tract.  Co.  v.  Brin- 
ley,  43  App.  430. 

Ga. — O«orgia  Southern,  etc.,  R.  Co. 
V.  Asmore,  98  Ga.  629.  15  SB  13.  16 
X^RA  53:  South  Carolina  R.  Co.  v. 
NlT,  68  Ga.  572. 

Ill, — Chicago,  etc.,  R.  Co.  v.  Bryan, 
90  111.  126. 

Ind, — Brown  v,  Terre  Haute,  etc., 
Tract.  Co.,  (A.)  110  NE  703,  118  NE 
313. 

Ky. — Louisville,  etc.,  R.  Co.  v.  Cot- 
tonglm,  119  SW  751. 

I^. — Ford  V.  East  Louisiana  R. 
Co..  110  La.  414,  34  8  58S. 

Md.— United  R..  etc..  Co.  v.  Hard- 
eoty.  94  Md.  661,  51  A  406,  57  LRA 
276. 

Mo. — Short  V.  St.  Louis,  etc.,  R. 
Co.,  150  Mo.  A.  359,  130  SW  488. 

N.  C. — Norman  v.  East  Carolina  R. 
Co.,  161  N.  C.  330,  77  SE  845,  Ann 
Caal914D  917. 

Tex. — Fordyce  v.  Belcher,  S  Tex. 
Civ.  A.  29.  21  SW  179. 

ta]  ZUurtratlOB — Where  a  person 
boards  a  train  at  a  place  where  the 
company  does  not  receive  passengers 
and  rides  several  miles,  with  knowl- 
edge of  the  conductor  who  does  not 
eject  him  as  a  trespasser,  and  the 
conductor  demands  hts  fare  for 
transportation,  the  latter  has  no 
right  to  eject  him  for  nonpayment 
of  fare,  where,  before  the  conductor 
took  any  steps  to  eject  him,  he  pro- 
duced money  and  offered  to  pay,  as 
the  conductor  has  elected  to  treat 
him  as  a  passenger.  Kansas  City, 
etc..  R.  Co.  V.  Holden.  66  Ark.  602, 
63  SW  45. 

BO.  Seaboard  Air  Line  R.  Co.  v. 
Patrick,  10  Ala,  A.  341,  65  8  437; 
United  R..  etc..  Co.  v.  Hardesty,  94 
Md.  661,  61  A  406.  57  LRA  275. 

Ta]  Xlliutntloii. — Where  an  initial 
carrier  sold  plaintiff  a  ticket  for 
Interstate  transportation  over  a  pro- 
hibited route,  and  the  ticket  was  re- 
fused by  a  connecting  carrier  for 
that  reason,  plaintiff  having  suffi- 
cient funds  with  which  to  pay  fare 
over  such  portion  of  the  route.  It  was 
his  duty  so  to  do  and  aivold  ejec- 
tion to  reduce  his  damages,  and 
bence  he  could  not  recover  for  delay 
and  added  expense  resulting  from  his 
ejection  and  return  to  a  Junction 
point  from  which  he  subsequently 
resumed  his  journey.  Seaboard  Air 
Line  R.  Co,  v.  Patrick.  10  Ala.  A.  341, 
SS  S  437. 

51.    Louisville,    etc.,    R.     Co.  v. 
Dawson.  11  Ala.  A.  621,  66  S  905. 
,  OppottoBltr  to  TfKj  fan  or  pzo- 
towe^^Uekat    see    generally  aupra 

sa.  Capital  Tract.  Co.  v.  Brlnley. 
«  App.  (b.  C.)  430. 

[a]  for  ral»^"Realizlng 

tbe  proneness  of  the  trarvellng  public 
ta  carelessness,  the  courts'  have 
adopted  the  very  reasonable  rule  that 
"  a  passenger  tenders  a  ticket  void 
on  Its  face,  he  must  be  given  a  rea- 
Bonable  opportunity  to  pay  lawful 
Ute  before  be  may  be  considered  a 
wespasier.  In  other  words,  the  con- 
ductor, at  least  In  the  absence  of 
wnvlnclnc  evidence  to  the  contrary. 
n»T  not  assume  that  he  le  acUng  In 


bad  faith  until  he  has  been  Informed 
that  his  ticket  Is  not  good  and  has 
failed,  within  a  reasonable  time,  to 
pay  his  fare.  But.  after  notice,  he 
must  seasonably  elect  whether  he 
will  pay  his  fare  and  receive  the 
privileges  of  a  passenger,  or  leave 
the  car  as  a  trespasser."  Capital' 
Tract.  Co.  v.  Brlnley,  43  App.  (D.  C.) 
430.  13a. 

63.  O'Brien  v.  New  York  Cent., 
etc..  R.  Co..  80  N.  T.  236;  Guy  v.  New 
York,  etc.,  R.  Co..  30  Hun  (N.  Y.) 
399;  Gulf,  etc..  R.  Co.  v.  Bunn,  41 
Tex.  Civ.  A.  503.  95  SW  640. 

[a]  XUnstntion, — Where  a  pas- 
senger is  told  by  the  conductor  that 
his  ticket  is  not  eood  and  that  he 
will  have  to  pay  his  fare  or  get  off, 
and  he  gets  off  the  train  at  Its  regu- 
lar stopping  place  without  making 
an  effort  to  get  the  money  or  pay  his 
fare,  but  before  the  train  starts  tells 
the  conductor  he  can  get  the  money 
If  he  will  allow  him  to  get  back  on 
the  train,  but  the  conductor  refuses 
to  allow  him  to  reenter  the  train,  he 
Is  entitled  to  damages  for  the  ejec- 
tion. Gulf,  etc.,  R.  Co.  v.  Bunn,  41 
Tex.  Civ.  A.  603,  95  SW  640. 

54.  Stone  v.  Chicago,  etc..  R.  Co., 
47  Iowa  82,  29  AmR  458;  Louisville, 
etc.,  R.  Co.  v,  Breckinridge,  99  Ky.  1, 
34  SW  702.  13  KvL  1303;  Nelson  v. 
Long  Island  R.  Co..  7  Hun  (N.  Y.) 
140;  Pickens  v.  Richmond,  etc..  R. 
Co..  104  N.  C.  312.  10  SE  566. 

Faymejit  of  baok  fare  generallr 
see  supra  j  1106;  Infra  i  1189. 

55.  Gould  V.  Chicago,  etc.,  R.  Co., 
5  McCrary  502,  18  Fed.  165;  Balti- 
more, etc.,  R.  Co.  V.  Norrls.  17  Ind. 
A.  189.  46  NE  654.  60  AmSR  166: 
Ford  V.  East  I^oulslana  R.  Co,,  110 
La,  414.  34  S  685. 

ta]  Snffloleuor  of  pvovoc«tloiu — 
The  fact  that  plaintiff,  after  he  had 
tendered  to  the  conductor  the  amount 
of  fare  to  A,  and  the  conductor  had 
asked  where  in  hell  he  was  going 
and  had  told  him  that  the  train  did 
not  stop  at  A,  said  that  he  guessed 
It  did.  that  he  had  ridden  on  the  train 
before,  and  that  on  another  occasion 
said  conductor  had  accepted  a  cash 
fare  from  him,  without  giving  him  a 
receipt  therefor,  and  haa  atopped  the 
train  for  him  at  A,  was  not  suffi- 
cient provocation  to  authorixe  the  ex- 
pulsion of  plaintiff  after  he  had  tend- 
ered fare  to  the  flrst  regular  stop- 
ping station.  Baltimore,  etc.,  R.  Co. 
V.  Norrls.  17  Ind.  A.  189,  46  NE  654. 
_j:b]  Soalplsff  tickets  on  tnUn^ 
Where  a  person  Is  !n  the  employ  of 
a  connecting  line,  and  because 
thereof  is  permitted  to  ride  free  on 
the  trains  of  the  other  company,  and 
Is  warned  not  to  traffic  In  the  excur- 
sion tickets  of  the  company,  ana 
disregarding  this  warning  Is  detected 
In  scalping  tickets  on  the  train,  the 
conductor  might  be  Justified  In  stop- 
ping the  train  and  putting  him  ofl. 
even  though  he  offered  to  pay  the 
fare.  Ford  v.  East  Louisiana  R.  Co.. 
110  La.  414,  34  S  685.  See  also  supra 
g  1169. 

_5«,  Southern  Kansas  R.  £o-  v. 
Wallace,  (Tex.  Civ.  A.)  152  SW  873. 

67.  McGhee  v.  Cashln.  (Ala.)  40 
S  63:  Pennsylvania  County  v.  Bray, 
126  Ind.   229.  2fi  NB  439;  Short  v. 


St.  Louis,  etc.,  R.  Co..  160  Mo.  A. 
369.  130  SW  488;  Arnold  v.  Rhode 
Island  Co..  28  R.  I.  118.  163.  66  A  60, 
125  AmSn  721. 

[a]  Wliere  a  passengw  has  a 
rvltt  to  be  canled  on  his  ticket,  he 
may  insi-t  on  being  so  carried,  and 
If  be  is  1  ji  ct^-ri  he  Is  entitled  to  re- 
covei-  the  daniagee  sustained  thereby, 
although  he  might  take  the  other 
course  and  pay  his  fare,  rather  than 
be  cjnf'ted.  and  then  recover  such 
daiTia»:('s  as  he  sustains  In  that  event. 
Pennsvlvania  County  v.  Bray,  126 
Im!    22'}.  25  NE  439. 

[1]  Wbare  before  hoartlng*  a 
train,  an  ejaoted  paasenffer  preeenteA 
bis  ticket  to  the  brakema«  whose  duty 
It  \v:i.s  to  inspect  It.  and  was  passed 
intn  tin;  train  as  If  he  held  valid 
transportation,  and  the  ticket  itself 
did  not  suggest  otherwise,  he  was 
justified  in  believing  that  It  was 
good  on  the  portion  of  the  road  on 
which  he  was  traveling,  and,  so  be- 
lieving, he  was  within  his  legal 
rights  when  he  parleyed  with  the 
conductor  about  the  validity  of  his 
ticket,  and  did  not  tender  the  money 
for  hla  fare  on  the  first  demand. 
Short  V.  St.  Louis,  etc..  R.  Co.,  IBO 
Mo.  A.  359,  130  SW  488. 

68.    U.     S.— Pennsylvania    Co.  V. 

Lenhart,  120  Fed.  61.  66  CCA  "jk 

Ala.— McGhee  v.  Cashln.  40  S  68; 

Cal.— Elser  v.  Southern  Pac.  i^c 
7  Cal.  A.  493.  94  P  852.       „    co  t. 

Ga.— Atlanta  Cons.  St.  B.  ^y-  j, 
Keeny.   99   Ga.   266.   25  SB 
LRA  82^.  ,  ^   TTact    Co.  v. 

111.— Chicago  Union  ^If^'^But  see 
McCIevey.  126  lU-  \J^^y»  Co.,  193 
Malmgren  v.  Aurora.  ^^Aiei-ach.  189 
111.  A.   241;  Chicago  v.  Oiers^ 

111.   A.    632    (both  hi>2r  the  second 

passenger    ahoula  P*^tlon>. 

fare,  and  then  bring  ac^^j  ^^f  etc.. 

Mich. — Burnham    v.    'Jf-^'^n-w  962. 
R.   Co..   168  Mich.   55.   i»*  cham- 
AnnCasl913B  1204  an*  Co.. 
berlaln   v.  Lake  Shf^e:-! 
110  MlcH.  614.  68  NW  42d. 

N.  Y. — Raynor  V.  New    ^  j^yg 
Tract.   Co.,   86  Misc.    ZW^J    ^66  APP- 
161    [rev  on  other  e-r^S  4l7V 
Dlv.  927  mem.  151  N'SJ'  J^^J^i^  Soutb- 

N.  C— Sawyer  v.  No'"^g^''sB  166; 
ern  R.  Co..  171  N.  C-  13.  ^  ^o-. 

Harvey  v.  Atlantic  Coast  X.ine 
153  N.  C.  667.  69  SE  627.  j^^oS. 

Oil. — Ann  Arbor  R.  ^iO-^^-j^RANS 
85  Oh.  St.  300.  97  NE  97  8.  I^^^t.  Co. 
587;   Cincinnati  Northern    ir^  g 

^^l^^c'-kcKeown    v.  Soutlvern 

Co  ;  98  S.  C   338  82  SE  437. 

Tex. — Gulf.   etc.   B.    ^  qoH. 

43   Tex.  Civ.  ^■^^■■,2„a    x't  Tex.  CW- 
etc      R-  Co.  V.  Copelana,  1* 

706    and   note.   —•im.  ••'Wlven  * 
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is  in  effect  prescribed  atatnte."*  So  vhere  the 
eonduetor  demands  more  than  the  fare  which  the 
passenger  should  be  required  to  pay,  the  passenger 
need  not  tender  the  right  amount,  but  may  refuse 
to  pay  the  amount  demanded,  and,  if  ejected)  may 
recover  damages,** 

When  a  passenger  tenders  an  insnffident  amount, 
stating  that  he  will  not  pay  more,  and  the  conductor 
takes  out  the  fare  to  an  intermediate  station  and 
returns  the  baluice,  the  passenger  is  entitled,  on 
Teaching  such  station,  to  pay  the  fare  demanded 
from  that  point  to  his  destination  and  to  continue 


his  joumw." 

[i  1188]  2.  Aftar  Stops  Taken  for  Ejection. 
Where  a  person  seeking  transportation  has  refused 
to  comply  with  the  rules  of  the  carrier  as  to  pay- 
ment of  fare  or  production  of  ticket  or  otherwise, 
he  cannot  entitle  himself  to  transportation,  and  thus 
make  his  subseqnoit  ejection  wrongful,  by  tendering 
compliance,  after  the  employees  of  the  carrier  have 
taken  steps  to  eject  him,  such  as  by  stopping  the 
train,  signaling  for  it  to  stop,  or  the  like,°^  except 
where  his  refusal  has  been  niade  in  good  faith,  and 
not  with  any  intention  of  avoiding  the  payment  of 


rlgrht  to  remain  on  the  train  to  his 
destination.  ...  If  this  were  not 
so,  carriers  would  be  above  the  law, 
because  there  could  never  be  punish- 
ment exacted  for  a  wrongful  viola- 
tion of  the  contract  of  carriage.  If 
It  be  said  that  the  passenger  could 
pay  the  money  and  recover  it  back, 
this  would  not  right  the  wrong,  be- 
cause he  could  not  afford  to  pay 
counsel's  fees  and  bear  the  expenses 
of  litigation  for  so  small  a  sum.  It 
would  De  fairer  to  say  that.  In  cases 
of  doubt,  the  carrier  should  carry 
the  passenger  to  his  destination  and 
sue  him  to  recover  the  fare  which  he 
should  have  paid.  But  neither  Is  re- 
quired to  do  this.  Each  party  can 
stand  upon  his  rights.  If  he  so 
chooses.  Sawyer  v.  Norfolk  South- 
ern R.  Co.,  171  N.  C.  13,  15,  86  SE 

tb]  Duty  to  rsdno*  damasrss.. — 
ere  a  passenger  tenders  the  con- 
ductor the  lawful  amount  of  fare, 
he  is  under  no  duty  to  pay  addi- 
tional fare  unlawfully  demanded,  or 
to  get  off  the  train  at  an  inter- 
mediate station  and  buy  a  ticket  in 
order  to  reduce  the  damages  that 
might  result  from  his  ejection  from 
the  train.  Gulf,  etc.,  R.  Co.  v.  Dyer, 
43  Tex.  Civ.  A.  93.  95  SW  12. 

[c]  Snty  to  borrow  moiuy  to  pKj 
far*,^ — passenger  who  has  sur- 
rendered his  ticket,  and  who  Is  called 
on  to  pay  a  second  time,  need  not, 
to  avoid  ejection  from  the  train, 
go  among  his  friends  on  the  train  to 
endeavor  to  borrow  money  to  pay 
the  fare.  Light  v.  Detroit,  etc.,  R. 
Co.,  166  Mich.  433,  130  NW  1124.  34 
LRAXS  2B2. 

[d]  Scfnsal  to  p»r  tUstfal  adai- 
tttnuil  tar««-^he  fact  that  a  street 
car  passenger  refuses  to  comply  with 
a  demand  for  an  fllegal  additional 
fare.  Instead  of  paying  and  suing  tor 
the  statutory  penalty,  and  resists 
ejection  for  such  nonpayment,  does 
not  preclude  her  from  recovering 
damages  for  such  ejection.  Raynor 
V.  New  York,  etc.  Tract.  Co.,  86 
Misc.  201,  14$  NTS  IBl  [rev  on  other 
grounds  166  App.  Dlv.  927  mem.  161 


ana  lOeBtifloatlony' 


NTS  4173. 
[el  Slgnlnff 

Where  a  passenger  is  entitled  to  pas- 
sage on  the  ticket  presented  by  him, 
altnough  his  name  Is  signed  thereto 
by  another,  the  provision  that  it  be 
signed  by  him  having  been  waived, 
and  he  Is  unable  satisfactorily  to 
Identifv  himself,  and  a  cash  fare  is 
wrongfully  demanded,  he  need  not 
pay  It  or  leave  the  train,  but  may 
stand  on  his  right  and  recover  for  his 
ejection.  Elser  v.  Southern  Pac.  Co., 
7  Cal.  A.  493.  94  P  852. 

K9.    See  statutory  provisions. 

[a]  Hi  Vorth  Carolina  under 
Revleal  <1905)  S  2611,  where  a  pas- 
senger who  had  paid  his  fare  was 
wrongfully  ejected  for  Inability  to 
produce  a  ticket,  he  was  under  no 
duty  to  prevent  expulsion  by  sjcafn 
paying  his  fare.  Sawyer  v.  nor- 
folk  Southern  R  Co.,  171  N.  C.  18, 
86  SE  166. 

60.  Lake  Brie,  etc.,  R.  Co.  v. 
Mays,  4  Ind.  A.  4U.  SO  NB  1106: 
CTlcago  St.,  etc.,  R.  Co.  v.  Oraham,  3 
Ind.  A.  28,  29  HE  170,  50  AmSR  2G6; 
Curtis  V.  Louisville  City  R.  Co.,  94 
Ky.  573,  23  SW  368,  16  KyL  351.  21 
LRA  649;  Wllsey  v.  Ix>ulBViIle.  etc.. 


R.  Co..  83  Ky.  611,  7  KyL  498;  Adams 
V.  Union  R.  Co.,  21  R.  I.  134,  42  A 
516,  44  LRA  273.  Compare  Sage  v. 
Evansvllle.  etc..  R.  Co.,  134  Ind.  100, 
33  NE  771;  Toledo,  etc.,  R.  Co.  v. 
Wright.  68  Ind.  586,  34  AmR  277 
(both  cases  holding  that,  where  a  pas- 
senger failed  to  purchase  a  ticket,  or 
to  ascertain  the  rules  in  regard  to 
the  payment  of  fare  on  the  train,  he 
was  in  fault,  and  when  the  conduc- 
tor demanded  more  than  what  the 

?assenger  supposed  was  the  regular 
are,  he  should  have  paid  the  money 
and  investigated  the  matter  after- 
ward, and  that  on  his  refusal  so  to  do 
the  conductor  was  fully  authorized 
and  Justified  In  putting  him  off  at  a 

filace  not  dangerous  to  his  life  or 
Imb.  and  that  evidence  as  to  the  good 
faith  and  honesty  of  such  passenger 
could  not  be  material). 

61.    Chicago,  etc.,  R.  Co.  v.  Bryan, 

90  III.  126. 

ea.  U.  S. — Missouri,  etc.,  R.  Co.  v. 
v.  Smith,  152  Fed.  608.  81  CCA  598, 
10  AnnCas  939  and  note;  Harrison  v. 
Fink,  42  Fed.  787. 

D.  C. — Capital  Tract.  Co.  v.  Brln- 
ley,  43  App.  430. 

Ga. — Georgia  Southern  R.  Co,  v. 
Asmore,  88  Qa.  629,  16  SE  13,  16 
LKA  63. 

III.— Illinois  Cent.  R.  Co.  t.  Bauer, 
66  111.  A.  124. 

Iowa. — Hoffbauer  v.  Delhi,  etc.,  R. 
Co.,  62  Iowa  342.  S  NW  121,  36  AmR 

278. 

Kan. — Atchison,  etc.,  R.  Co.  v, 
Dwelle.  44  Kan.  394,  24  P  500;  Atchi- 
son, etc.,  R.  Co.  v.  Cants,  38  Kan. 
608.  17  P  64,  5  AmSR  780. 

Ky. — Chesapeake,  etc.,  R.  Co.  v. 
Friend,  159  Ky.  778,  782,  169  SW  509, 
LRA1916C  148  [cit  Cyc];  Louisville, 
etc.,  R.  Co.  V.  Cottengim,  104  SW 
280,  31  KyL  871,  13  LRANS  624. 

Md. — Oarrlson  v.  United  R.,  etc.. 
Co.,  97  Ud.  347,  US  A  371,  99  AmSR 
462. 

Mass. — O'Brien  v.  Boston,  etc.,  R. 
Co.,  IB  Gray  20,  77  AmD  347. 

Miss. — Mulllns  V.  IlllnolB  Cent.  R. 
Co.,  93  Miss.  184,  46  S  629,  136  AmSR 
542. 

Mo. — Beck  V.  Quincy,  etc.,  R.  Co., 
129  Mo.  A.  7,  108  SW  132.  In  this 
state  although  the  conductor  has 
signaled  the  engineer  to  stop  the 
train  and  has  commenced  the  ejec- 
tion of  a  passenger  who  merely 
offered  to  pay  his  fare  without  an 
actual  tender  thereof,  his  rights  may 
be  reinstated  If  he  actually  tenders 
payment  before  the  ejection  is  com- 
plete. Short  V,  St,  Louis,  etc.,  R. 
Co.,  150  Mo,  A.  359,  130  SW  488. 

N.  J. — State  V.  Campbell,  32  N.  J. 
L.  809. 

N.  T. — Pease  v.  Delaware,  etc.,  R, 
Co,.  101  N.  T.  367,  5  NE  37,  64  AmR 
699;  Hlbbard  v.  New  Tork,  etc.  R. 
Co..  16  N.  T.  456;  Behr  v.  Erie  R. 
Co.,  69  App.  Dlv.  416,  74  NTS  1007; 
Peo.  v.  Jilllson,  3  Park.  Cr.  234. 

N.  C. — Picken  v.  Richmond,  etc., 
R.  Co,,  104  N.  C,  312,  10  S^  666; 
Clark  V.  Wilmington,  etc.,  R.  Co., 

91  N.  C.  606,  49  AmR  647. 

Oh, — Cincinnati,  etc.,  R.  Co.  v. 
Sklllman,  89  Oh.  St.  444;  Guy  v. 
Pittsburgh,  etc,  R.  Co.,  9  OhSftCF 
23,  6  OhNP  3. 

Tenn. — Louisville,  etc.  R,  Co.  v. 
Harris,  9  Lea  180.  42  AmR  668. 

Tex. — Freeman  v.  Costley,  68  Tex. 


Civ.  A.  888.  391,  124  SW  458  Jcit 
Cyc];  Galveston,  etc..  R.  Co.  v.  Tur- 
ner. (Civ.  A.)  23  SW  83. 

Wash. — Loy  v,  Northern  Pac.  R. 
Co.,  68  Wash.  33,  39,  122  P  872  [eft 
Cyc]. 

Ont. — Fulton  v.  Grand  Trunk  R. 
Co.,  17  U.  C,  6.  B.  428. 

"The  general  rule  Is  that  where  a- 
passenger  has  refused  to  tender  a 
ticket  or  to  pay  fare,  and  has  been 
In  part  ejected  from  the  train,  as 
where  the  carrier's  servants  have 
signalled  for  the  stripping  of  the 
train  for  the  purpose  of  ejecting  the 
passenger,  the  passenger  cannot  then 
tender  a  ticket  or  offer  to  pay  fare, 
and  thus  entitle  himself  to  trans- 
portation and  thereby  render  his 
ejection  from  the  train  a  wrongful 
act."  Chesapeake,  etc,  R.  Co,  v. 
Friend,  169  Ky.  778,  782,  189  SW 
509,  LRA1916C  148    [clt  Cyc]. 

"While  there  Is  some  contrariety 
of  opinion  respecting  the  effect  of 
a  subsequent  tender  of  compliance, 
the  better  and  prevailing  rule  Is 
that,  when  the  refusal  Is  willful, 
persistent,  or  capricious,  or  proceeds 
from  a  fraudulent  purpose  to  evade 
paying  for  transportation  to  which 
he  knows  he  Is  not  otherwise  en- 
titled, the  passenger  cannot  .  .  . 
after  the  process  of  ejection  has  be- 
gun, entitle  himself  to  transportation 
and  render  the  completion  of  the 
ejection  wrongful."  Mlsoouri,  etc. 
R.  Co.  V.  Smith,  152  Fed.  608,  611. 
81  CCA  598,  10  AnnCas  939  and  note, 

[a]  aeasoa  for  ml*, — "When  a 
passenger  by  an  illegal  refusal  to 
pay  fare  has  rendered  It  the  duty 
of  a  conductor,  in  enforcing  the 
reasonable  rules  and  regulations  of 
the  company,  to  eject  him  from  the 
cars,  and  the  refusal  and  resistance 
of  the  passenger  continues  until 
after  force  has  been  required  a.nd 
applied,  to  enforce  such  rule,  we 
think  he  cannot  make  the  continu- 
ance of  the  process  of  expulsion  un- 
lawful, by  an  offer  to  pay  fare  during 
Its  progress.  Having  Invited  an  ap- 
peal to  force,  the  passenger  cannot 
at  his  option,  reserve  the  prlvlleRe 
of  shielding  himself  from  its  appli- 
cation, by  invoking  the  protection  of 
a  contract,  the  Implied  conditions  of 
which  he  has  violated.  The  trial  of 
his  right.  In  a  manner  which  he  has 
deliberately  selected,  cannot  be  ar- 
rested by  him  when  Its  course  Is  not 
proceeding  to  his  satisfaction,  so  as 
to  make  Its  continuance  by  the  other 
party  unlawful,"  Pease  v.  Delaware, 
etc.,  R.  Co..  101  N.  T.  867,  370.  B 
NE  37,  64  AmR  699. 

[b]  Dlaoretioii  of  ooiUlaotos.— 
Where  the  conductor  has  begun  to 
remove  an  Intruder  for  refusal  to 
pay  his  fare,  an  offer  to  pay  may  be 
accepted  or  not,  at  the  discretion  of 
the  conductor.  Galveston,  etc..  H. 
Co.  V.  Turner,  (Tex.  Civ.  A.)  23  SW 
83. 

[c]  Where  a  pMwncer  bae  t*- 
ftuM  to  MUUt  fitg  IMSat,  he  does 
not  regain  the  right  to  continue  fals 
Journey  by  offering  to  show  his  ticket 
after  the  train  has  been  atopned  for 
the  purpose  of  putting  htm  off.  Zflb- 
bard  V.  New  York,  etc.,  R.  Co..  IB 
N.  T.  465. 

[d]  Orerdne  tnasfur. — Where  a 
passenger  holding  an  overdue  trans- 
fer, which  the  conductor  refuses  to 
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proper  fare."*  Thus  it  has  been  held  that  no  tender 
whatsoever  will  avail  after  steps  have  been  right- 
fully taken  to  stop  the  train  between  stations  in 
eonseqnence  of  the  passenger's  refusal  to  pay.** 
Nor,  after  being  ejected  from  the  train,  can  he  by 
tender  of  fare  or  ticket  entitle  himself  to  be  trans- 
ported on  that  train,**  evea  though  the  ejection  is  at 
a  regular  station,'^  although  it  has  been  held  oUier- 
wise  where  he  is  ejected  at  anoh  a  station." 

Betaining  fan  until  after  ejection.  Where  the 
conductor  fails  to  return  the  fare  paid,  until  after 
the  ejection,  the  passenger  can,  by  a  tender  of  suffi- 


cient fare,  reimpose  on  the  company  the  duty  to 
cany  him." 

J$  1189}  3.  Snflciency  of  Payment  or  Tender. .  In 
er  to  reimpose  the  duty  of  transportation  within 
the  meaning  of  the  above  rules,  there  must  be  a 
tender  or  payment  of  the  fare,™  and  a  mere  wilUt^- 
ness  to  pay  the  fare,  not  communicated  to  the  con- 
ductor, will  not  be  sufficient." 

A  tender  made  by  a  third  person,  although  under 
no  obligation  to  pay  the  fare  of  the  person  to  be 
ejected,  should  be  accepted  by  the  conductor,  and 
a  subsequent  ejection  will  be  wrongful,'^  provided 


accept,  persists  In  decUnlnv  to  pay 
his  nre  until  after  the  conductor 
has  rung  bis  bell  and  called  on  the 
motorman  to  assist  In  ejeotlnft:  hfm, 
the  passenver  becomes  a  trespasser, 
and  his  ejection  may  be  completed, 
even  if  he  then  offers  to  pay  hla  fare. 
Capital  Tract.  C«.  v.  Brlnley,  4S  App. 
(D.  C.)  430. 

[e]  VndsT  Oaaadlan  atatnte. — 
Plaintiff  boarded  the  train  without 
a  tlcltet,  and  when  asked  for  blS  fare 
declined  to  pay,  saying  that  he  had 
not  decided  how  tar  he  was  Kolng. 
The  conductor  told  him  that  he  must 
decide,  and  afterward,  on  his  aealn 
refusing  to  pay,  the  train  was  stop- 
ped for  ejection,  when  plaintiff 
tendered  money  out  of  which  he  told 
the  conductor  to  take  his  fare.  The 
conductor  refused  and  ejected  him. 
it  was  held  that  plaintiff  had  re- 
fused to  pay  his  fare  within  the 
meaning  of  14  &  15  Vict,  c  51  1  21 
subs  6,  and  that  such  tender  did  not 
reimpose  on  the  railroad  the  dutv 
to  carry,  Fulton  v.  Grand  Trunk  R. 
Co.,  n  U.  C.  Q.  B.  428. 

83.  Missouri,  etc..  R.  Co.  v.  Smith, 
6  Ind.  T.  9»,  89  SW  668;  Holt  v. 
Hannibal,  etc.,  R.  Co..  174  Mo.  624. 
74  SW  631  [aft  87  Mo.  A.  2031;  Beck 
V.  Quincy,  etc.,  R.  Co.,  129  Mo.  A. 
7,  108  SW  132;  Texas,  etc.,  R.  Co. 
V.  Bond.  62  Tex.  442,  60  AmR  632. 

[a]  OSezlng  wrong  amounts 
Where  a  passenger  did  not  enter  the 
car  with  the  intent  not  to  pay  the 
regular  fare,  but  went  aboard  and 
offered  the  conductor  the  amount 
which  he  had  been  accustomed  to 
pay.  and,  when  told  by  the  conductor 
that  he  must  pay  ten  cents  more  for 
not  having  a  ticket,  good-humoredly 
and  Jocularly  told  the  conductor  that 
he  could  put  him  off,  and  the  con- 
ductor stopped  the  train  and  ejected 
him,  although  he  then  offered  to  pay 
the  full  amount,  under  the  circum- 
stances, the  general  rule  did  not 
apply,  and  plaintiff  could  recover 
for  the  ejection.  Texas,  etc.,  R.  Co. 
V.  Bond.  62  Tex.  442,  50  AmR  632. 

S«.  Harrison  v.  Pink,  42  Fed.  T87; 
Georgia  Southern,  etc.,  R.  Co.  v. 
Asmore,  88  Ga.  629,  530.  16  SE  13, 
16  L,RA  53  [overr  South  Carolina  R. 
Co.  V.  Nix,  68  Ga.  672,  "in  so  far  as 
It  lays  down  in  universal  and  un- 
qualified terms  the  proposition,  or 
Its  equivalent,  that  a  passenger  by 
making  a  tender  at  any  time  before 
his  ejection  may  acquire  the  rleht 
to  remain  on  board  and  be  carried  ']; 
Atchison,  etc..  R.  Co.  v.  Dwelle,  44 
Kan.  894,  24  P  600;  Peo.  v.  Jlllson,  3 
Park.  Cr.  (N.  T.)  234. 

65.  D.  C. — Shortaleevea  v.  CapN 
tal  Tract.  Co..  28  App.  866,  8  LRANS 
287. 

N.  J.— State  v.  Campbell,  tt  N.  J. 

L.  309. 

N.  Y. — Nelson  v.  l4>ng  Island  R. 
Co.,  7  Hun  140. 

N.  C. — Norman  v.  Elast  Carolina  R. 
Co..  161  N.  C.  330.  77  SE  346.  Ann 
Ca9l914D  917. 

S.  C. — Phillips  V.  Atlantic  Coast 
Line  R.  Co.,  90  S.  C.  187,  73  SE  76. 
38  LRANS  1161,  AnnCasl»13C  1244 
and  note. 

[a]  m«MOB  for  m*. — where  a 
passenger  tendered  to  the  conductor 
of  a  train  a  spent  excursion  ticket, 
"gcKid  for  one  passage  on  the  day 
sold  only,"  and  the  train  was  stopped 
and  he  wu  forcibly  ejected  there- 
from, ha  could  not,  aftar  such  ejao- 


tlon,  reimpose  on  the  railroad  the 
duty  of  carrying  him  by  the  presenta- 
tion of  a  good  ticket  with  which  he 
was  provided  and  which  he  purpose- 
ly withheld.  State  v.  Campbeu.  82 
N.  J.  L.  309,  312  (where  the  court 
said:  "The  proposition  Is  simply  this: 
if  a  passenger  refuses  to  show  his 
ticket  on  a  legal  demand  made,  and 
refuses  to  leave  the  cars  on  request, 
and  is  put  out,  after  realstence.  has 
he,  as  a  matter  of  law,  the  privi- 
lege to  return  to  the  cars  upon  the 
production,  at  this  stage  of  the  oc- 
currence, of  his  ticket?  This  propo- 
sition must  be  answered  In  the 
affirmative,  in  order,  in  the  case,  to 
hold  that  the  defendant  was  guilty 
of  a  wrong.  In  my  opinion,  such  a 
doctrine  Ts  not  consistent  with 
either  taw  or  good  sense.  Its  es- 
tablishment would,  practically,  annul 
the  power  of  a  railroad  company  to 
require  passengers  to  show  tnelr 
tickets;  for  It  is  obvious,  that  If  the 
only  penalty  on  a  refractory  pas- 
senger Is  a  momentary  expulsion, 
he  will  be  enabled,  at  a  small  sacri- 
fice, by  repeated  refusals,  to  com- 
pel an  abandonment  of  the  demand 
upon  bim"). 

[b]  While  at  oovunon  law  a  oar- 
xw  must  aooept  passengers  who 
present  themselves  In  a  proper  man- 
ner, and  are  ready  and  willing  to 
comply  with  the  reasonable  rules  of 
the  company,  the  carrier  may  enforce 
a  reasonable  rule  preventing  a  pas- 
senger who  has  willfully  refused  to 
pay  his  fare  and  provoked  ejection 
from  reSnterlng  the  train  from 
which  he  was  ejected.  Phillips  v. 
Atlantic  Coast  Line  R.  Co..  90  S.  C. 
187,  73  SE  76,  38  L.RANS  1161,  Ann 
CasiaiSC  1244. 

[c]  A  statute  which  makes  It  the 
duty  of  a  carrier  to  stop  at  adver- 
tised stations  a  sufficient  time  for  re- 
ceiving and  letting  off  passengers, 
refers  merely  to  passengers  begin- 
ning or  ending  pasage  at  such  sta- 
tions, and  cannot  be  construed  as 
requiring  a  carrier  to  receive  as  a 
passenger  one  who  had  been  ejected 
for  misconduct  affording  ground  for 
ejection  from  the  train  which  he  is 
seeking  to  reenter.  Phillips  v.  At- 
lantic Coast  Line  R.  Co..  90  8.  C.  187. 
73  SE  75.  38  LRANS  1151,  AnnCas 
lOlSC  1244  (construing  Civ.  Code 
[1902]  9  2134). 

Pajrmant  of  back  fare  see  infra 
g  1189. 

66.  Phillips  V.  Atlantic  Coast  Line 
R.  Co.,  90  S.  C.  187,  73  SB  75.  38 
LRANS  1161.  AnnCasl913C  1244. 

67.  Louisville,  etc.,  R.  Co.  v. 
Breckinridge,  99  Ky.  1.  84  SW  702,  17 
KyL  1303;  Nelson  v.  Long  Island  R. 
Co.,  7  Hun  (N.  T.)  140;  Choctaw, 
etc..  R.  Co.  V.  HIU,  110  Teno.  396. 
75  SW  963. 

68.  Bland  v.  Southern  Pac.  R.  Co., 
66  Cal.  570,  36  AmR  60. 

[  a  ]  niostratlou. — Where  a  pas- 
senger entered  the  cars  without  hav- 
ing procured  a  ticket,  and  handed 
to  the  conductor  a  ticket  fare,  and 
the  conductor  demanded  the  addi- 
tional amount  required  by  the  rules 
of  the  company  to  be  paid  by  persons 
on  the  train,  and  on  the  passenger's 
refusal  to  pay  the  same  stopped  the 
car  and  ejected  him  without  return- 
ing the  fare  until  after  the  ejection, 
when  the  passenger  tendered  the  full 
amount  previously  demanded.  It  WM 
held  that  the  fiiUure  of  the  oa& 


ductor  to  return  the  money  before 
stopping  the  train.  Instead  of  after- 
ward, reimposed  on  the  railroad  the 
duty  to  carry  when  the  tender  was 
made,  and  that  It  was  liable  for  the 
wrongful  ejection  and  exclusion  of 
the  passenger.  Bland  v.  Southern 
Pac  R.  Co..  S6  Cal.  670,  3S  AmR  SO. 

Ketnm  of  fan  on  ojaotlon  see 
generally  Infra  |  1197. 

ee.  Anderson  v.  Louisville,  etc., 
R.  Co..  134  Ky.  843.  120  SW  298,  20 
AnnCas  920;  Louisville,  etc.,  R.  Co. 
V.  Cottonglm,  (Ky.)  119  SW  761: 
Short  V.  St.  Louis,  etc.,  R.  Co.,  160 
Mo.  A.  369.  130  SW  488. 

[a]  euttoienoy  of  tsnder. — Where 
plaintiff  while  having  the  money  In 
his  hand  to  pay  his  fare  said  to 
defendant's  conductor,  "Here.  I  will 
pay  you."  and  reached  the  money 
out,  and  one  of  the  trainmen  had 
plaintiff  under  his  arms  and  another 
had  him  by  the  legs  in  process  of 
ejection,  plaintiff's  tender  of  fare 
was  sufficient.  Louisville,  etc.,  R. 
Co.  V.  Cottonglm,  (Kjjr.)  119  SW  751. 

[b]  A  Olswuitlon  Is  made  between 
a  mere  offer  to  pay  fare  and  a  tender 
thereof,  and  a  mere  offer  to  pay 
without  an  actual  tender  after  pro~ 
cess  of  ejection  Is  commenced  is 
unavailing.  Short  v.  St.  Louis,  etc., 
R.  Co.,  160  Mo-.  A.  369,  130  SW  488. 

[c]  Depositing  money  with  con- 
dnctor^Eianding  of  money  to  the 
conductor  to  hold  until  the  passenger 
can  find  his  tickets  does  not  consti- 
tute a  payment  of  the  fare,  and 
should  be  considered  only  on  the 
question  of  his  good  faith  In  at- 
tempting to  gain  time  to  find  his 
tickets.  Anderson  v.  Louisville,  etc., 
R.  Co..  134  Ky.  343.  120  SW  298,  20 
AnnCas  920. 

70.  Texas  Pac.  R.  Co.  v.  James, 
82  Tex.  806,  18  SW  589,  IS  LRA  347. 

71.  U.  S.— Missouri,  etc.,  R.  Co. 
V.  Smith.  152  Fed.  608,  81  CCA  698.  10 
AnnCas  939. 

Ind. — Baltimore,  etc.,  R,  Co.  v. 
Norrls,  17  Ind.  A.  189,  49  NB  664. 
60  AmSR  166. 

Ind.  T. — Missouri,  etc..  R.  Co.  v. 
Smith.  6  Ind.  T.  99,  89  SE  668. 

Ky. — Commonweal  th  Cent,  R,  Co. 
V.  Houston.  7  Ky.  Op.  96. 

Mo. — Randell  v.  Chicago,  etc..  R 
Co.,  102  Mo.  A.  342,  76  SW  493. 

N.  T. — O'Brien  v.  New  York  Cent, 
etc..  R.  Co.,  80  N.  Y.  286;  Guy  v. 
New  York,  etc.,  R.  Co..  30  Hun  899. 

Pa. — Ham  v.  Delaware,  etc..  Canal 
Co.,  142  Pa.  617,  21  A  1012. 

Tenn. — Louisville,  etc..  R.  Co.  v. 
Garrett,  8  Lea  438.  41  AmR  640. 

Wash. — Kirk  v.  Seattle  Electric 
Co..  68  Wash.  283.  108  P  604.  81 
LRANS  991. 

[a]  Illustrations. — (l)  An  offer 
of  a  person.  In  company  with  plain- 
tiff and  others  on  a  train,  to  pay 
fare  for  all  of  them,  accompanied  by 
his  taking  out  his  money,  more  than 
sufficient  so  to  pay,  all  before  the 
conductor  ordered  plaintiff  off  or 
made  any  attempt  to  stop  the  train, 
followed  by  refusal  of  the  conductor 
to  carry  them,  was  a  sufficient  offer 
to  make  the  expulsion  wrongful. 
Baltimore,  etc..  R.  Co.  v.  Norrls,  17 
Ind.  A.  189,  46  NE  664.  (2)  Where, 
on  a  carrier's  threatened  fdeotlon  of 
a  female  passenger  for  refusal  to 

£ay  fare  except  by  a  ticket  which 
ad  expired,  other  passengers  of- 
fered to  par  the  fare  bMore  the 
paaseBger  was  eMdlsiid,  tlM  carrier 

Digitized  by  LjOOg  IC 


752    [IOC.  J.] 


CABBIEB8 


[§§  1189-1190 


such  tender  is  aoqaieeeed  in  by  the  passenger^  either 
by  express  or  fulent  assentf^'  and  hraiee  an  ejection 
is  proper  in  such  a  ease  if  the  passenger  expressly 
r^adiatea  a  tender  of  his  fare  by  another.'^  But, 
where  a  passen^r  is  being  wrongfully  ejected,  the 
fact  that  he  refuses  to  permit  another  to  pay  his 
fare  to  avoid  the  ejection  does  not  preclude  bim 
from  recovering  for  all  injuries  and  damages  suf- 
fered after  such  refusal.'*  Where  the  passenger 
aets  in  bad  faith,  a  tender  of  his  fare  by  a  third 
person  after  the  ejection  has  commenced  need  not  be 
aeoepted,  and  does  not  make  the  ejection  wrongful.'^ 
Payment  of  back  fare.  Where  a  passenger  has 
been  ejected  for  nonpayment  of  fare,  he  must  pay 
the  fare  from  the  station  where  he  entered,  before 
be  can  insist  on  being  carried  on  the  same  train ; 
and,  if  he  purchases  a  ticket  at  the  point  where  he 
was  ejected,  the  conductor  may  nevertheless,  on  his 
refusal  to  pay  back  fare,  exclude  him  from  the 
train,*'  and  in  some  jurisdictions  this  rule  is  in 
effect  prescribed  by  statute."  But  it  has  been  held 
that,  where  the  passenger's  refusal  to  pay  fare  is 
made  in  good  faith,  a  ticket  from  the  point  of  ejec- 


tion should  be  accepted,  without  the  payment  of 
back  fare.'" 

[$  1130]  H.  What  Oomtitates  Ejection.  In  deter, 
mining  the  liability  of  the  earner,  where  it  is 
claimed  that  the  ejection  has  been  either  without 
cause,  or  in  an  improper  manner,  the  question  may 
arise  whether  or  not  there  has  been  an  ejection  in 
fact.  To  constitute  such  ejection  it  is  not  neces- 
sary that  any  violence  shall  have  been  used.  If  tiie 
employee  of  the  carrier,  authorized  ■  to  determine 
whether  or  not  a  person  claiming  to  be  a  passenger 
shall  be  transported,  notifies  such  person  that  he 
must  leave  the  train  or  other  vehicle,  the  person  so 
notified  may,  without  further  resistance,  depart 
therefrom  and  maintain  jin  action  for  damages  if 
the  ejection  is  without  right,  or  at  an  improper 
place,'^  particularly  where  it  is  made  apparent  to 
the  passenger  that  force  will  be  used  unless  such 
order  is  obeyed  and,  if  the  command  to  get  off  is 
followed  liy  threats  to  throw  the  passenger  off  if  he 
does  not  get  off,  there  is,  in  law,  a  forcible  ejection, 
although  the  employee  does  not  touch  the  passen- 
ger."  A  threat  by  the  conductor  to  eject  the  pas- 


was  bound  to  receive  such  money 
and  transport  the  passenger.  Ran- 

dell  V.  Chicago,  etc..  R  Co.,  108  Mo. 
A.  342,  76  SW  493. 

79.  Missouri,  etc.,  R.  Co.  v.  Smith, 
152  Fed.  608,  81  CCA  698.  10  AnnCas 
939  and  note;  Gates  v.  Quincy,  etc., 
R.  Co.,  126  Mo.  A.  334,  102  SW  50; 
Kirk  V.  Seattle  Electric  Co.,  68  Wash. 
283.  108  P  604,  31  LRANS  991  and 
note. 

[a]  Xt  la  immaterial  to  tbe  oais 
fw  ftom  wbon  it  reoeives  a  fare, 

and,  if  another  than  the  passenffor 
offers  to  pay.  It  Is  the  same  as  li 
the  passenger  himself  otCers  so  to 
do,  and  the  conductor  is  bound  to 
accept,  but  such  payment  must  be 
acquiesced  in  by  the  passenger,  either 
bv  express  or  silent  assent.  Kirk 
t'  Seattle  Electric  Co..  68  Wash.  263, 
108  P  604,  61  LRANS  991. 

[b]  Asvlioa  aoqales«e»oe*— 
Where  a  tender  of  fare  is  made  on 
behalf  of  a  passenger  prior  to  his 
ejection.  In  bis  presence  or  hearing, 
by  a  fellow  passenger,  and  such 
tender  Is  not  repudiated  by  him,  he 
will  be  presumed  to  have  acauleaced 
in  the  effort  so  made  in  his  behalf, 
BO  that  proof  of  such  fact  was 
sufllelent  to  sustain  an  allegation, 
that  his  fare  was  duly  tendered. 
Gates  V.  Quincy.  etc..  R.  Co.,  126 
Mo.  A.  334,  102  SW  60. 

73.  Muldowney  v.  Pittaburg,  etc.. 
Tract.  Co.,  6  Pa.  Super.  836;  Kirk  V. 
Seattle  Electric  Co.,  66  Wash.  S6S, 
108  P  604.  81  LRANS  991. 

[a]  Offer  by  tbixA  vvaum  MC  ao- 
oevted  by  passengsr^— Where  a  per- 
son has  tendered  for  fare  a  note  of  a 
denomination  which  the  conductor  is 
not  obliged  to  change,  and  Is  told  to 
leave  the  car,  If  a  bystander  offers 
to  pay  the  fare  and  the  offer  la  not 
accepted,  the  conductor  is  under  no 
obligation  to  receive  the  fare  from 
the  bystander  and  permit  the  said 

S arson  to  remain  on  the  car.  Mul- 
owney  v.  Pittsburg,  etc.,  Tract.  Co., 
8  Pa.  Super.  335. 

74.  Birmingham  R.,  etc.,  Co.  v. 
Lee.  166  Ala.  386,  46  8  164. 

78.  Missouri,  etc.,  R.  Co.  v. 
Smith,  162  Fed.  608,  81  CCA  S98,  10 
AnnCas  939;  Mullins  v.  Illinois  Cent. 
R.  CO.,  93  Miss.  184,  46  S  529,  136 
AmSR  542;  Perkins  v.  Missouri,  etc., 
R.  Co.,  65  Mo.  201;  Gates  v.  Quincy. 
etc.,  R.  Co.,  125  Mo.  A.  334,  102  SW 
60:  Louisville,  etc..  R.  Co.  v.  Garrett, 
8  Lea  (Tenn.)  438,  41  AmR  640. 

76.  Ala. — Manning  v.  Louisville, 
etc,  R.  Co.i  95  Ala.  382.  11  8  8,  86 
AmSR  S26.  16  LRA  66. 

Ark.— Chicago,  etc.,  R.  Co.  v.  Wat- 
kins,  117  Ark.  488.  176  SW  1167. 
LRA191&B  811  and  note. 


Ga. — Coyle  v.  Southern  R.  Co.,  112 
Ga.  121,  37  SB  166. 

111. — Chicago,  etc..  R.  Co.  v.  Adams, 
60  111.  A.  E71. 

Iowa. — Stone  v.  Chicago,  etc.,  R. 
Co..  47  Iowa  82,  29  AmR  468. 

Mass. — Swan  v.  Manchester,  etc., 
K.  Co..  132  Mass.  116.  48  AmR  462; 
O'Brien  v.  Boston,  etc.,  R.  Co.,  18 
Gray  20,  77  AmD  847. 

Minn. — Wardwell  v.  Chicago,  etc., 
R.  Co.,  46  Minn.  614,  49  NW  806,  24 
AmSR  246,  13  LRA  666. 

Mo. — Davia  V,  Kansas  City,  etc., 
R.  Co.,  63  Mo.  317,  14  AmR  4BT. 

N.  H. — VThlttemore  v.  Boston,  etc., 
R.  Co..  76  N.  H.  388.  86  A  126. 

N.  T. — Hill  V.  Syracuse,  etc.,  R. 
Co.,  66  N.  T.  101;  Ward  v.  New  Tork 
Cent,  etc.,  R.  Co.,  66  Hun  268,  9 
NYS  877. 

Tex. — ^ulf,  .etc.  R.  Co.  v.  Riney, 
41  Tex.  Civ.  A.  898,  92  SW  64. 

(a]  nekst  from  polM  of  eJeeUoa. 
—where  a  passenger  without  a 
ticket  Is  ejected,  his  purchase  of  a 
ticket  from  the  point  of  ejection  to 
his  destination  does  not  entitle  him 
to  reSntsr  the  train.  Chicago,  etc., 
R  Co.  V.  Watklns,  117  Arkr46S,  176 
SW  1167,  LRA1916S]  811. 

P^ymaat  of  baek  fare  (sunllr 
see  supra  I  1106. 

77.  See  statutory  provisions, 

[a1  za  Arkansas  under  Kirby 
Dig.  i  6691,  one  found  without  pass 
or  ticket  may  be  ejeated  where  he 
refuses  to  pay  fhr«  nrom  the  point  of 
embarkation  to  his  destination,  al- 
though he  tenders  his  fare  from  the 

Joint  where  thei  train  thm  la  to  his 
estinatlon.  Chicago,  etc.,  R.  Go.  v. 
WiLtklns.  117  Ark.  488,  178  SW  1157. 
LRA1916B  311. 

78.  Whlttemors  v.  Boston,  etc.,  R. 
Co..  76  N.  H.  388.  83  A  126. 

79.  Ala. — Louisville,  etc.,  R.  Co. 
V.  Qulnn.  146  Ala.  667,  89  S  616. 

Cal. — Kline  v.  Central  Pac.  R.  Co., 
39  Cal.  687. 

Ga.— Central  R.,  etc.  Co.  v.  Rob- 
erts. 91  Ga.  613,  18  SB  316;  Georgia 
R.,  etc.,  Co.  V.  Eskflw.  86  Ga.  641,  12 
SB  1061.  22  AmSR  490. 

111. — Plopper  V.  St.  Louis,  etc.,  R. 
Co.,  168  111.  A.  196. 

Ind. — Indianapolis  St.  R.  Co.  v. 
Hockett.  161  Ind.  196,  67  NE  106. 

Ky. — Bohannon  v.  Southern  R.  Co., 
66  SW  169.  23  KyL  1390. 

Minn. — Wlllard  v.  St.  Paul  City  R. 
Co..  118  Minn.  188,  133  NW  465; 
Morrill  V.  Minncapplis  St.  R.  Co..  103 
Minn.  362.  115  NW  396,  123  AmSR 
341. 

Mo. — Bollng  v.  St.  Louis,  etc,  R. 
Co..  189  Mo.  219,  88  SW  88;  Ferguson 
v.  Missouri  Pac  R.  Co.,  144  Mo.  A. 
262,  128  SW  799. 


N.  J. — Consolidated  Tract.  Co.  v. 
Tahorn.  68  N.  J.  L.  1,  32  A  686  [aff 
68  N.  J.  L.  408.  86  A  1128]. 

N.  Y. — Eddy  v.  Syracuse  Rapid 
Transit  R.  Co..  EO  App.  Dlv.  109.  63 
NYS  646;  Ray  v.  Cortland,  etc..  Tract. 
Co.,  19  App.  Dlv.  530.  46  NYS  621. 

Tex. — Gulf,  etc.,  R  Co.  v.  Kirk- 
brlde,  79  Tex.  467.  16  SW  496. 

W.  Va. — Boggess  v.  Chesapeake, 
etc,  R.  Co.,  87  W.  Vs.  297.  16  SB 
626.  26  LRA  777. 

[a]  Keavlng  oa  zwqusst  or  eom- 
aaad^d)  Leaving  a  train  by  a 
passenger  whose  ticket  the  conduc- 
tor has  refused  to  accept,  in  obedi- 
ence to  the  conductor's  command  to 
the  porter  to  see  that  she  got  off  at 
the  next  station.  Is  an  ejection.  Bo- 
llng V.  St.  Louis,  etc.,  R  Co.,  189  Mo. 
219,  88  SW  86.  (2)  Where  a  pas- 
senger leaves  a  steamboat  at  the 
request  of  the  captain  or  person  in 
charge,  and  of  a  police  officer  acting 
under  this  person's  directions,  it  Is 
equivalent  to  an  ejection  from  tlie 
boat  Reasor  v.  Paducah,  etc..  Perry 
Co..  162  Ky.  220,  IBS  SW  222,  43  LRA 
NS  820. 

[b]  ooeraioB  toanosd  tor  fsan^ 

The  fact  that  the  conductor  told  th« 
passenger  that  it  was  dangerous  for 
ner  with  her  intent  children  to  go 
on  the  train  to  a  station  piay  be  suf- 
ficient to  Show  tbat  she  was  coerced 
by  the  conductor  to  leave  the  train, 
for  coercion  may  result  from  fear. 
Louisville,  etc,  R.  Co.  v.  Qulnn,  146 
Ala.  657.  39  8  616. 

[c]  WsoMaB  tnm  waitlBC  voou. 
— Througn  passengers,  stopping  at 
a  Junction  point  in  making  the  nec- 
essary change  of  cars,  are  ejected 
from  a  waiting  room,  whsre  they 
leave  it  under  th«'  altematlv*  of 
leaving  it  or  being  looked  therein, 
until  just  before  the  arrival  of  tbelr 
train  four  hours  later.  St.  Louis 
Southwestern  R  Co.  v,  Foster,  <Tex. 
Civ.  A.)  112  SW  797. 

80.  Morrill  v.  Minneapolis  St.  R. 
Co.,  108  Minn.  362,  116  NW  895.  123 
AmSR  841;  Ray  v.  Cortland,  etc 
Tract  Co.,  19  App.  Dlv.  660,  46  NYS 
621. 

81.  Indiana,  etc^  R.  Co.  v.  IMtto, 
168  Ind.  669764  NE  222. 

[a]  zUnstratioa.^Where  a  rail- 
road conductor  told  a  passenger  he 
would  not  be  carried,  and  that.  If  he 
did  not  ret  off  he  would  be  thrown 
off,  and  followed  the  passenger  on  to 
the  platform,  and,  standing  over  him. 
threatened  to  throw  him  off  if  he 
did  not  alight,  there  was.  in  law,  a 
forcible  ejection,  although  the  con- 
ductor did  not  touch  the  paatienger. 
Indiana,  etc.,  R.  Co.  v.  Ditto,  IBS  Ind. 
669.  64  NB  222. 
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scnger  has  been  held  sufficient  to  give  the  latter  a 
right  of  action,  although  there  is  nothing  insulting 
in  the  conductor's  words  or  manner."  But  a  person 
will  not  be  justified  in  getting  off  at  a  dangerous 
place  or  time,  if  the  employee 's  order  is  not  attended 
with  force,  threats,  or  overpowering  influence  nor 
is  a  passenger  ejected  who  voluntarily  leaves  the 
train  after  the  conductor  has  refused  to  accept  his 
ticket  but  has  offered  'to  accept  his  baggage  check 
as  security,**  or  who,  after  voluntarily  leaving  a  car, 
is  told  by  the  conductor  that  he  cannot  ride  on  that 
ear,  but  is  directed  to  take  another  car." 

BemoTing  a  passenger  from  one  car  to  anotber 
in  enforcing  a  regulation,  such  as  that  requiring  the 
separation  of  races,  is  not  an  ejection,"  unless  it 
is  done  wrongfully,"'  or  in  a  negligent  or  insulting 
manner.*" ' 

Obedience  to  the  order  of  a  anarantine  or  bealtb 
officer  that  the  passenger  must  leave  the  train  has 
been  held  not  to  be  a  wrongful  ejection  for  which 


the  earlier  is  liable,  although  the  carrier's  employee 
does  not  interfere  to  prevent  the  ejection;*^  never- 
theless there  is  authority  to  the  contrary.^ 

1191]  I.  Place  or  Time  of  Ejection^l.  In  (Gen- 
eral. When  there  is  proper  occasion  for  ejecting  a 
person  from  the  carrier's  train  or  other  vehicle  for 
refusal  to  comply  with  proper  rules  and  regulations, 
consisting  of  improper  conduct,  refusal  to  pay  fare, 
to  present  a  ticket,  or  the  like,  there  is  in  the 
absence  of  statute  no  l^al  requirement  that  the 
ejection  be  at  a  regular  station  or  stopping  place, 
hut  it  may  be  made  at  any  point  where  he  will  not 
be  subjected  to  great  peril."' 

Statutes.  Many  states  regulate  this  matter  by 
statute  and  limit  the  right  of  a  carrier  to  eject  a 
passenger  for  a  refusal  to  pay  fare  to  a  usual 
stopping  place,  a  regular  station,  or  near  a  dwelling 
house  j  and  the  ejection  of  a  passenger  at  some  other 
point  along  the  line  will  render  the  carrier  liable  for 
such  ejection,"  notwithstanding  that  to  eject  him 


83.  Oeorcla  R..  etc.,  Co.  v.  Baker, 
126  Oa.  662,  64  SB  B3S,  114  AmSR 
246,  7  LRANS  103,  6  AnnCas  484. 
Compare  Crutcher  v.  The  Big  Four. 
132  Ho.  A.  311,  111  SW  891  (holding 
that,  where  a  passenger  boarded  a 
wronr  train,  and  insisted  that  she 
be  allowed  to  ride  on  her  ticket,  the 
conductor  waa  bound  to  treat  her 
with  respect  and  ordinary  civility, 
whether  or  not  he  was  right  in  hia 
position;  but  that  he  told  her  that 
she  must  pay  her  fare  or  leave  the 
train,  and  when  she  demurred.  Indi- 
cated, by  a  gesture  toward  the  bell 
rope,  that  be  Intended  to  eject  her, 
and  that,  when  she  told  him  the 
brakeman  directed  her  to  take  that 
train,  he  stated  that  the  brakeman 
could  not  and  would  not  dare  to  do 
such  a  thing,  doea  not  make  the  com- 
pany llabl«  to  her,  it  appearing  that 
she  could  not  have  been  injured  in 
the  estimation  of  her  fellow  passen- 
gers by  the  latter  remark,  especially 
since  the  conductor  summoned  the 
brakeman,  who  Justified  the  pasaen- 

gr.  and  made  It  clear  that  site  was 
e  victim  of  hia  negligent  mistake). 
88.    BoBworth  v.  Walker,  81  Fed. 
68,  27  CCA  402;  Chicago,  eta,  R.  Co. 
V.  Moran,  129  111.  A.  38. 

[a]  MovlBV  tcaliLF— A  mere  re- 
quirement or  command  by  a  conduc- 
tor or  other  employee  to  a  passenger 
to  get  olT  a  moving  train,  when  the 
danger  of  doing  so  is  evident,  if  un- 
attended with  force,  threats,  or  over- 
powering intimidation.  Is  not  enough 
to  make  the  railroad  company  liable 
for  Injuries  resulting  from  the  pas- 
senger's compliance.  Bosworth  V. 
Walker.  83  Fed.  68,  27  CCA  402;  Chi- 
cago, etc.,  K.  Co,  V.  Moran.  129  111. 
A.  38. 

84.  BoUng  V.  St.  Louis,  etc,  R. 
Co.,  189  Mo.  219,  88  SW  SS. 

85.  Dobbins  v.  Little  Rock  R.. 
etc..  Co..  79  Ark.  85,  96  SW  T»4,  9 
AnnCas  84. 

86.  Bradford  v.  St.  Louis,  etc.,  R. 
Co.,  93  Ark.  244,  124  SW  616;  South- 
ern R.  Co.  V.  Thurman,  121  Ky.  716, 
90  SW  240,  28  KyL  699,  2  LRANS 
1108. 

Vaildre  to  oomplj  wttb  reffnlatlMi 
as  to  scparattoa  ox  raoea  see  supra 

1  1167. 

87.  Southern  R.  Co.  v.  Thurman, 
121  Ky.  716,  90  SW  240,  28  KyL  699, 

2  LRANS  1108. 

[a]  mvBtnitlOB^Under  the  law 
requlrlnc  carriers  of  passengers  by 
rail  to  fumlah  separate  coaches  for 
white  Mid  colored  passengers,  and  to 
assign  them  to  the  respective 
coaches  Intended  for  them,  wnere  a 
brakeman  required  a  white  woman 
to  leave  the  coach  for  white  people, 
not  believing,  or  not  in  the  exercise 
of  ordinary  care  having  the  right  to 
believe,  that  ahe  waa  a  woman  of 
color,  or  If  he  was  insulting  to  her, 
the  company  was  liable,  but  not  oth- 
erwise. Southern  R.  Co.  v.  Thurman. 
121  Ky.  718,  90  SW  240,  28  KyL  699, 

[10CJ.-48] 


2  LRANS  1108. 

88.  Southern  R.  Co.  v.  Thurman, 
121  Ky.  716,  90  SW  240,  28  KyL  <99, 
2  LRANS  1108. 

89.  Baldwin  v.  Seaboard  Air- 
Line  R.  Co.,  128  Oa.  6«7,  fi8  BE  86. 
13  LRANS  860  and  note. 

[a]  Qlutntloa.— A  passenger  on 
a  railroad  train  who  had  paid  his 
fare  to  a  given  city  which  waa  un- 
der quarantine  regulations,  and  who, 
when  near  the  end  of  his  Journey, 
left  the  train  at  a  station  on  the 
railroad  line.  In  obedience  to  the  or- 
der of  a  quarantine  or  health  ofllcer 
who  told  him  that  he  would  not  be 
allowed  to  ride  on  the  train  into  the 
city,  but  must  leave  It  at  that  sta- 
tion, has  no  cause  of  action  against 
the  railroad  company  for  a  wrongful 
expulsion  from  its  train,  although 
the  conductor  pointed  him  out  to  the 
health  officer,  and,  after  knowledge 
of  such  officer's  order  to  the  passen- 
ger, did  not  interfere  to  prevent  Its 
execution.  Baldwin  v.  Seaboard  Alr- 
Llne  R.  Co..  128  aa.  667,  68  SE  86, 
13  LRANS  360. 

90.  St.  Louis,  etc.,  R,  Co.  v.  Roane, 
93  Miss.  7.  46  S  711. 

91.  U.  S. — Magee  v.  Oregon  R., 
etc.,  Co.,  46  Fed.  734:  Gallena  v.  Hot 
Springs  R.  Co..  13  Fed.  116,  4  Ue- 
Crary  871. 

Ala. — Central  of  Georgia  R.  Co.  v, 
Bagley,  173  Ala.  611,  66  S  894. 

Ind.— Scott  V.  Cleveland,  etc..  R. 
Co,,  144  Ind.  126,  43  NB  liit  32  LRA 
164;  JelCersonvlUe  R.  Co.  v.  Rogers, 
38  Ind.  116,  10  AmR  108:  JelCerson- 
vllle  R.  Co,  V.  Rogers,  28  Ind.  1,  92 
AmD  278. 

Iowa. — Eiverett  v.  Chicago,  etc.,  R. 
Co.,  69  Iowa  16,  28  NW  410.  68  AmR 
207;  Brown  v.  Chicago,  etc.  R.  Co., 
61  Iowa  2M.  I  NW  487. 

Kan. — ^Atchison,  etc.,  R.  Co.  v. 
Oants,  38  Kan.  608.  17  P  64,  6  AmSR 
780. 

Ky. — Chesapeake,  etc.,  R.  Co.  v. 
Friend,  169  Ky,  778,  1«9  SW  609, 
LRA1916C  14S;  Mt^nl^  v.  Louis- 
ville, etc.,  R.  Co.,  187  Ky.  845.  127 
SW  48S,  28  LRANS  611;  Chesapeake, 
etc.,  R.  Co.  V.  Crank,  128  Ky.  829. 
108  SW  276,  32  KyL  1202,  16  LRANS 
197;  Louisville,  etc.,  R.  Co.  v.  Moss, 
13  KyL  684. 

Md. — McClure  V.  Philadelphia,  etc., 
R.  Co.,  34  Md.  532,  6  AmR  345. 

Mich.~Great  Western  R.  Co.  v. 
Miller,  19  Mich.  806. 

Minn. — Wyman  v.  Northern  Pac. 
R.  Co.,  84  Minn.  210,  26  NW  349. 

Miss. — Yazoo,  etc.,  R.  Co.  v.  Walls, 
110  Miss.  256,  70  S  349. 

Oh. — ^Cincinnati,  etc..  R.  Co.  v. 
Skillman,  39  Oh.  St.  444. 

S.  C. — Moore  v.  Columbia,  etc.,  R. 
Co..  38  S.  C.  1,  1«  SE  781. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Green, 
(Civ.  A.)  141  SW  341.  Parchal  Dig. 
art  4892  required  the  ejection  to  be 
at  a  "usual  stopping-place."  Texas, 
etc.,  R.  Co.  V.  Casey,  62  Tex.  112. 
But  as  this  statute  was  omitted  from 


the  revision  of  the  atatutea,  and  was 
not  reSnacted.  it  la  no  longer  the 
law  of  the  state.  Qulf,  etc.,  R.  Co. 
V.  Green,  supra. 

Utah. — Rudy  v.  Rio  Grande  West- 
ern R.  Co.,  8  Utah  166.  30  P  366. 

Ont. — Delahanty  v.  Michigan  Cent, 
R.  Co.,  10  Ont  L.  388;  Fulton  v. 
Grand  Trunk  R.  Co.,  17  U.  G.  Q.  B. 
428. 

[a]  ninstration. — Where  a  pas- 
senger who  had  no  ticket  and  re- 
fused to  pay  her  fare  was  put  off  a 
train  at  a  late  hour  on  a  dark  and 
rainy  night  at  a  point  somewhat 
more  than  a  mile  from  the  station 
at  which  she  boarded  it  and  was 
compelled  to  walk  back  to  such  sta- 
tion, carrying  her  baggage  -  and  a 
four  year  old  child,  but  was  able  to 
reach  the  station  In  time  to  take  & 
train  on  the  road  over  which  her 
ticket  was  good  to  final  destination, 
whereas,  if  she  had  been  carried  to 
the  next  station  and  put  off  ahe  prob- 
ably could  not  have  procured  ac- 
commodations and  would  have  been 
compellsd  to  wait  until  the  next  day 
to  get  another  train,  and  lAie  did 
not  request  to  be  carried  to  the  next 
station  and  be  put  off,  she  could  not 
complain  because  of  the  place  at 
which  she  was  put  off.  UcKlnley 
V.  Louisville,  etc^  R.  Co..  187  Ky. 
846,  187  SW  481,  28  LRANS  611. 

[b1  FMseaffsr  oaxdad  Iqr  statloa. 
— ^WhUe  a  carrier  Is  not  hound  ordi- 
narily to  awake  a  sleeping  passen- 
ger that  he  may  disembark  at  his 
station,  and,  after  he  Is  carried  by 
without  fault  of  the  c»rler,  he  be- 
comes a  trespasser  subject  to  ejec- 
tion, the  carrier  is  nevertheless 
bound  not  to  put  him  off  at  an  un- 
safe place,  which  might  Jeopardise 
his  health  or  likely  Injure  his  life. 
Gulf,  etc.,  R.  Co.  v.  Green.  (Tex.  Civ. 
A.)  141  SW  841. 

[c]  aigHt  of  passMver  to  MSTime 
that  plaoe  la  safe— A  passenger.  In 
good  faith,  believing  that  her  ticket 
is  good,  on  being  required  to  leave 
the  train  because  of  her  failure  to 
present  a  good  ticket  or  pay  fare, 
may  assume  that  the  place  selected 
by  the  conductor  for  her  to  alight 
witti  the  baggage  carried  by  her  is 
safe.  Central  of  Georgia  R.  Co.  v. 
Bagley,  173  Ala.  611,  56  S  894. 

93.  Ark.-^t.  Louts  Southwestern 
R.  Co.  V.  Harper.  69  Ark.  186,  61  SW 
911.  86  AmSR  190:  Kansas  Cltv.  etc.. 
R,  CO.  V.  Holden.  66  Ark.  602,  63  SW 
45;  McCook  v.  Northup,  66  Ark.  226, 
46  SW  647;  Hobba  v.  Texas,  etc..  R. 
Co.,  49  Ark.  367,  6  SW  586;  St.  Louis, 
etc.,  R.  Co.  V.  Branch.  45  Ark,  524. 

Cal,-.-Wrlght  v.  California  Cent. 
R.  Co.,  78  Cal.  860,  20  P  740. 

Fla. — Wright  v.  Georgia  Southern, 
etc..  R.  Co..  66  Fla.  510.  63  S  909, 
AnnCasl916E  1134;  South  Florida  R. 
Co.  V.  Rhodes,  26  Fla.  40,  6  S  633.  23 
AmSR  606,  3  LRA  733. 

111.— Illinois  Ceitt.  R.  Co.  v.  Lati- 
mer, 128  lU.  1««.  aujUB  .T;,T^ladr 
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[§§  1191-1192 


at  a  usual  atopping  place  would  take  him  to  his 
destination.''  But  such  statutes  usually  apply  only 
to  persons  who  refuse  to  pay  fare,  and  iu  other  eases 
the  ejectioB  may  be  made  at  any  reasonably  safe 
place,"  as  where  the  passenger  has  failed  to  alight 
at  his  station  after  an  opportunity  so  to  do  has  been 
givMi,**  but  not  where  he  is  carried  beyond  his 
station  through  no  fault  of  his  own."  Thus,  where 
a  person  ejected  is  a  mere  trespasser,  and  has  en- 
tered the  train  with  no  intention  of  paying  his  fare, 
and  with  the  improper  purpose  of  riding  free,  no 
duty  is  owing  him  by  the  railroad  company  to  put 
him  off  at  any  particular  place  along  the  line;  and  a 
statute  prohibiting  the  ejection  of  passengers  at 
places  other  than  at  regular  stoppii^  places  or  near 


a  dwelling  house  has  no  application  as  to  him.*'  But 
it  has  been  held  that  such  a  statute  is  merely  per- 
missive, and  that,  as  the  right  of  ejection  for  non- 
payment of  fare  exists  independently  of  statute,  a 
person  may  be  ejected  for  nonpayment  of  fare  at 
any  safe  place."  The  fact  that  the  passenger  was 
riding  on  a  ticket  purchased  on  Sunday  is  no  defense 
to  an  action  under  such  a  statute,  since  the  action 
is  ex  delicto  for  the  tortious  ejection,  and  not  ex 
contractu  for  a  breach  of  a  Sunday  contract." 

[$  1192]  2.  At  Improper  Time  or  Place.  The 
employees  of  the  carrier  should  not  eject  a  passenger, 
or  even  a  trespasser,  at  a  time  or  place  which  is 
dangerous,^  and  such  an  employee  is  chargeable  with 
knowledge  of  the  perils  of  the  place  where  he  ejects 


etc.,  H.  Co.  V.  Patterson,  63  111.  304: 
Chlcaso,  etc.,  R.  Co.  v.  Peacock,  48 
111.  2B3;  Chtcaso.  etc.,  R-  Co.  v.  Plagg, 
43  111.  364792  AmD  133;  Illinois 
Cent.  R.  Co.  v.  Sutton,  42  111.  438,  92 
AmD  81;  Chicago,  etc..  R.  Co.  v,  Rob- 
erts, 40  111.  503;  Terre  Haute,  etc., 
R.  Co.  V.  Vanatta,  21  111.  188,  74 
AmD  96;  Chicago,  etc.,  R.  Co.  v. 
Parke,  18  111.  46C,  68  AmD  B62. 

Ind.-~I.ake  Brie,  etc  R.  Co.  t. 
Mayo,  4  Ind.  A.  413,  30  NE  1106. 

Mo.— Llllls  V.  St.  Louis,  etc.,  R. 
Co.,  64  Mo.  464,  27  AmR  266;  Short 
V.  St.  Louis,  etc.,  R.  Co.,  ISO  Mo.  A. 
359.  130  SW  488;  Petty  v.  St.  Louie, 
etc.,  R.  Co.,  149  Mo.  A.  360,  130  SW 
85;  Beck  v.  Quincy,  etc.,  R.  Co.,  129 
Mo.  A.  7.  108  SW  132;  Holt  V.  Hanni- 
bal, etc..  R.  Co.,  87  Mo.  A.  203  [rev 
on  other  grounda  174  Mo.  E24,  74  SW 
631];  Stevens  v.  Atchison,  etc.,  R. 
Co.,  87  Mo.  A.  26. 

N.  H. — Caher  v.  Grand  Trunk  R. 
Co.,  7E  N.  H.  125.  71  A  225:  Baldwin 
V,  Grand  Trunk  R.  Co..  64  N.  H.  596, 

15  A  411. 

N.  Y. — LoomlB  V.  Jewett,  36  Hun 
313 

N.  C. — Mott  V.  Atlantic  Coast  Line 
R.  Co..  164  N.  C.  367,  79  SE  867;  Bul- 
lock V.  Atlantic  Coast  Line  R.  Co., 
152  N.  C.  66.  67  SE  60. 

Okl. — Chicago,  etc.,  R.  Co.  v.  Rad- 
ford. 36  Okl.  657.  129  P  834;  St. 
Louis,  etc.,  R.  Co.  v.  Johnson,  25 
Okl,  833,  108  P  378. 

Utah. — Nichols  v.  Union  Pac.  R. 
Co..  7  Utah  510,  27  P  693. 

Vt. — Stephen  v.  Smith.  29  Vt.  160. 

Wis. — Habeck  v.  Chicago,  etc..  R. 
Co..  146  Wis.  645.  132  NW  618.  Ann 
Ca8l912C  486  and  note;  Masterson 
V.  Chicago,  etc..  R.  Co..  102  Wis.  571, 
78  NW  757;  Boehm  v.  Duluth,  etc., 
R.  Co.,  91  Wis.  B92.  66  NW  606;  Phet- 
tlplace  V.  Northern  Pac.  R.  Co.,  84 
Wis.  412,  64  NW  1092.  20  LRA  483 
and  note;  Patry  v.  Chicago,  etc.,  R. 
Co..  82  Wis.  408.  62  NW  312. 

[a]  At  depots— The  statute  does 
not  authorize  the  ejection  of  a  pas- 
senger at  any  place  In  a  town  other 
than  the  on©  at  which  the  road  may 
have  Its  depot.  Illinois  Cent.  R.  Co. 
V.  Latimer,  128  111.  163.  21  NE  7. 

[b]  A  Tesralar  station,  <1)  at 
which  a  conductor  la  authorized  to 
remove  a  person  for  nonpayment  of 
fare,  is  a  place  on  a  railroad  where 

Sassenger  trains  usually  stop  to 
ave  persons  get  on  and  off.  Illinois 
Cent.  R.  Co.  v.  Latimer,  128  III.  163. 
21  NE  7.  (2)  A  passenger  station 
must  he  a  stopping  place  at  which 
tickets  are  ordinarily  sold.  Baldwin 
v.  Grand  Trunk  R.  Co..  64  N.  H.  596. 

16  A  411.  <3)  A  water  tank  is  not 
a  regular  station,  within  the  mean- 
ing of  this  law,  although  It  may  be 
a  regular  stopping  place.  Chicago, 
etc..  R.  Co.  V.  riagg.  43  111,  364.  92 
AmD  133. 

[c]  "TTsoai  stopping  plaoe"  does 
not  mean  "station  or  passenger  sta- 
tion." but  rattier  a  place  reasonably 
safe  for  the  discharge  of  passengers, 
and  where  they  will  not  be  exposed 
to  unreasonable  hazard,  and  hence 
the  statute  is  satisfied  hy  ejecting 
the  passenger  at  a  point  where  a 
large  number  of  employees  engairtd 


In  mills  are  received  and  discharged 
by  the  carrier  in  going  to  and  com- 
ing from  a  city,  accessible  dwelling 
houses  being  not  more  than  five  hun- 
dred or  six  hundred  feet  away,  and 
a  hotel  within  sixty  rods,  although 
there  is  no  depot  or  ticket  offlce  at 
that  point.  Habeck  v.  Chicago,  etc.. 
R.  Co..  146  Wis.  64S,  649,  132  NW 
618.  AnnCaa  1912C  486  and  note. 

[dj  KMT  dwslUag  houe^Where 
a  passenger  is  ejected  at  a  point 
where  he  can  see  a  dwelling  house 
"across  the  field,"  there  ts  sufficient 
compliance  with  the  statute.  Petty 
v.  St.  Louis,  etc.,  R.  Co.,  149  Mo.  A. 
360.  363,  130  SW  86. 

[e]  In  Iowa  the  statute  makes 
such  a  provision  as  to  intoxicated  or 
disorderly  passengers.  Adams  v. 
Chicago  Great  Western  R.  Co.,  166 
lowa^l,  136  NW  21.  42  LRAN3  373 
(Acts  13th  Oen.  Assembly  c  141  {  2). 

93.    St.    Louis,    etc.,    R.  Co. 
Branch.  46  Ark.  624. 

M.  St.  Louis,  etc.,  R.  Co.  v.  Lewis. 
69  Ark.  81,  61  SW  163;  McCook  v. 
Northup.  66  Ark.  225,  46  SW  647; 
South  Florida  R.  Co.  v.  Rhodes,  26 
Fla.  40,  6  S  633.  23  AmSR  606,  3 
tRA  733;  Illinois  Cent  R.  Co.  v. 
Whittemore.  43  III.  420.  12  AmD  138; 
Chicago,  etc.,  R.  Co.  v.  Boger,  1  III. 
A.  472;  Short  v.  St.  Louis,  etc..  R. 
Co.,  160  Mo.  A.  369.  130  SW  488.  See 
also  cases  supra  note  92. 

[al  Attempting  to  ride  after  belsig 
put  oS> — Su^  a  regulation  does  not 
apply  to  one  who,  having  been  prop- 
erly expelled  from  a  train,  attempts 
wrongfully  to  secure  further  trans- 
portation thereon  without  compliance 
with  the  proper  requirements  of  the 
conductor.  Chicago,  etc.,  R.  Co.  v. 
Boger,  1  111.  A.  472;  Kent  v.  Uason. 
1  111.  A.  466. 

[b]  What  amonnts  to  MfUsal  to 
pay  fare. — (1)  Under  the  statute  for- 
bidding the  ejection  at  a  place  other 
than  regular  stations,  of  a  passenger 
for  a  refusal  to  pay  fare,  a  neglect 
to  purchase  a  ticket  before  entering 
the  train,  when  required  by  a  rule  of 
the  company,  amounts  to  a  refusal 
to  pay  fare,  and  justifies  an  ejection 
only  at  regular  stations.  McCook  v. 
Northup.  86  Ark.  225,  46  SW  647; 
Chicago,  etc.,  R.  Co.  v.  Flagg,  43  111. 
364,  92  AmD  133;  Illinois  Cent.  R. 
Co.  v.  Sutton,  42  111.  438.  92  AmD  81. 
(2)  If  one  boards  a  train,  knowing  he 
la  without  means  of  paying  his  fare 
and  with  the  Intention  to  "beat  his 
way,"  he  Is  a  mere  trespasser,  and 
not  protected  by  the  statute  which 
applies  to  passengers  only,  but  It  Is 
otherwise  If  one  without  means  of 
paying  his  fare,  in  good  faith,  hon- 
estly bellevea  he  has  proper  transpor- 
tation, and  enters  with  the  intention 
to  hand  over  his  ticket  or  otherwise 

gay  his  fare.  Short  v.  St.  Louis,  etc., 
..  Co..  160  Mo.  A.  369. 130  SW  488.  (3> 
The  refusal  of  a  passenger  to  surren- 
der his  ticket  for  which  fare  has 
been  paid  does  not  constitute  the 
same  offense  as  the  nonpayment  of 
fare,  and  the  statutory  prohibition 
against  putting  one  off  for  the  latter 
offense  at  any  place  other  than  a 
regular  station  does  not  apply  to  the 
former.    Illlnola  Cent.  R.  Co.  v.  Whit- 


temore, 43  111.  420.  12  AmD  188. 

9S.  St.  Loula,  etc,  R.  Co.  v.  Lewis, 
69  Ark.  81.  61  SW  163. 

M.  Book  V.  Chicago,  etc,  R.  Co., 
86  Mo.  A.  76;  Book  v.  Chicago,  etc^ 
R.  Co.,  76  Mo.  A.  601. 

ST.  Ark. — ^Hobbs  v.  Texas,  etc,  B. 
Co.,  49  Ark.  367,  6  SW  686  (pwBon 
unlawfully  on  freight  train). 

111. — Chicago,  etc,  R.  Co.  v.  Pea- 
cock. 48  111.  2B3. 

Minn. — Hardenborgh  v.  St.  Paul, 
etc,  R.  Co.,  39  Minn.  3,  38  NW  626, 
12  AmSR  610;  Wyman  v.  Northern 
Pac  H.  Co.,  84  Minn.  210,  25  NW  349. 

Mo. — Llllls  V.  St.  Loula,  etc,  R. 
Co.,  64  Mo.  464,  27  AmR  266;  Short 
V.  St.  Louis,  etc,  B.  Co..  IBO  Mo.  A. 
369,  130  SW  488;  Beck  v.  Quincy. 
etc,  R.  Co.,  129  Mo.  A.  7.  108  SW  132: 
Randolph  v.  Quincy,  etc,  R.  Co.,  129 
Mo.  A.  1,  107  SW  1029. 

8.  C. — Moore  v.  Columbia,  etc.,  R. 
Co.,  88  S.  C  1,  16  SB  781. 

Ont. — Pulton  V.  Orand  Trunk  R. 
Co.,  17  U.  C.  Q.  B.  428. 

[a]  XUastrattOBS. — (l)  Where  a 
holder  of  a  thousand-mile  ticket,  to 
be  "good  for  six  months  only,"  after 
that  period  had  elapsed,  having  first 
obtained  legal  advice  that  the  ticket 
was  good  until  the  one  thousand 
miles  were  traveled,  took  his  seat  In 
a  train  and  refused  to  pay  fare  other- 
wise than  by  offering  his  ticket,  and 
was  ejected  from  the  train,  the  ticket 
was  void;  the  holder  was  not  a  pas- 
senger, and  became  a  trespasser  on 
his  refusal  to  pay.  and  he  might  be 
ejected  at  a  point  contiguous  neither 
to  a  station  nor  a  dwelling  house,  as 
the  statute  had  no  application  to 
such  a  case.  Llllls  v.  St.  Louts,  etc., 
R.  Co.,  64  Mo.  464,  27  AmR  2S6.  <2) 
Where  plaintiff  claimed  a  right  to 
ride  on  a  drover's  expired  pass 
which  had  been  refused,  and  plaintiff 
had  paid  his  fare  to  a  division  point, 
and  thereafter  was  ejected  by  the 
conductor  of  the  succeeding  train  be- 
cause of  his  refusal  to  pay  fare  ex- 
cept with  Ghe  pass,  he  was  a  tres- 

fiasser  as  to  whom  the  statute  was 
nappllcable,      and      was  properly 
ejected  at  a  point  not  a  usual  stop- 

glng  place,  or  near  a  dwalllng  house. 
Randolph  V.  Quincy,  etc.,  R.  Co.,  1X9 
Mo.  A.  1,  107  SW  1029. 

98.  Toledo,  etc..  R.  Co,  v.  Wright, 
68  Ind.  686.  34  AmR  277. 

99.  Masterson  v.  Chicago,  etc..  R. 
Co.,  102  Wis.  571.  78  NW  767. 

1.  U.  S. — Gallena  v.  Hot  Springs 
R.  Co..  13  Fed.  116,  4  McCrary  871. 

Ala. — Central  of  Georgia  R.  Co.  y. 
Bagiey.  173  Ala.  611.  56  S  894;  Louis- 
ville, etc..  R.  Co.  v.  Johnson,  108  Ala. 
62.  19  S  61.  31  LRA  372. 

Ga. — Samples  v.  Georgia,  etc,  R, 
Co.,  143  Ga.  806,  85  SB  1002. 

Ky. — Louisville,  etc..  R.  Co.  v.  Ash- 
ley,  169  Ky.  380,  183  SW  921,  LRA 
1916B  763;  Louisville,  etc„  R.  Co.  v. 
Setser,  138  Ky.  476,  128  SW  341;  Mc- 
Kinley  v.  Louiavllle.  etc.,  R.  Co.,  137 
Ky.  845.  127  SW  483.  28  LRANS  611; 
Louisville,  etc.,  R.  Co.  v.  Gatowood, 
14  KyL  108. 

La. — Toung  v.  Texas,  etc.,  R.  Co^ 
61  La.  Ann.  295,  26  S  69. 

Mass. — Hudson  v.  Lynn,  etc.  R. 
Co.,  178  Mass.  64,  69  NIE  647. 


Forll 
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a  passenger;^  and  the  carrier  will  be  liable  in  such 
a  case  not  only  for  injuries  directly  suffered  in  con- 
nection with  such  ejection,  but  also  for  subsequent 
injuries  proximately  due  thereto,  such  as  injury 
from  other  trains  which  the  ejected  person  could 
not  reasonably  avoid,  the  probable  consequences  of 
improper  exposure,  and  the  like.' 

Pass^er  in  helpless  condition.  Where  a  pas- 
scnger  is  in  such  a  helpless  condition  that  he  is 
unable  to  take  in  his  position  and  the  surrounding 
perils  or  to  avoid  them,  and  this  fact  is  known 
to  the  employees  of  the  carrier,  and  he  is  ejected  at 


a  place  which  is  dangerous  to  one  in  his  condition, 
the  carrier  is  liable  for  the  damages  resulting  from 
such  action;'  and  if  in  such  a  ease  he  is  run  over 
by  a  following  train  the  carrier  is  liable,  although 
the  employees  in  charge  of  the  second  train  used  all 
ordinary  care  and  diligence  to  avoid  the  accident." 
Thus  the  rule  applies  where  the  conductor  with 
knowledge  of  the  facts  ejects  a  passenger  who  is 
intoxicated  to  such  a  degree  as  to  render  him  un- 
conscious of  danger,  at  a  time  or  place  dangerous 
to  one  in  his  condition*  But  if  the  conductor  or 
other  employee  so  ejecting  a  person  does  not  know^ 


Miss. — Yaioo,  etc.,  R.  Co.  v.  Walls, 
110  Miss.  256,  70  S  349;  Kldson  t. 
Southern  R.  Co.,  23  S  369. 

Mo. — Oates  v.  Quincy,  etc.,  R.  Co., 
12fi  Mo.  A.  834,  102  SW  60;  Book  v. 
Chlcaso,  etc.,  R.  Co.,  85  Mo.  A.  7«: 
Evans  v.  St.  Louis,  etc.,  R.  Co.,  11 
Mo.  A.  463  (during  storm  at  niffht). 

Nebr. — Pledger  v.  Chicago,  etc.,  R, 
Co..  69  N«br.  456,  95  NW  1057. 

Pa. — Tilburg  v.  Northern  Cent.  R. 
Co..  217  Pa.  S18,  622,  66  A  «46,  18 
LRANS  369  [quot  Cyc]:  Lake  ^ore, 
etc.,  R.  Co.  V.  Rosenzwelg,  113  Pa. 
619,  6  A  645. 

S.  C— Hall  V.  South  Carolina  R. 
Co.,  28  S.  C.  261,  S  SE  623. 

T«. — Gulf,  etc.,  R.  Co.  V.  Green, 
(Civ.  A.)  141  SW  341,  844  [quot  Cyc]; 
International,  etc.,  R.  Co.  v.  Hood. 
65  Tex.  Civ.  A.  334,  118  SW  1119, 

Wash. — Bennett  v.  Seattle  li}lectrlc 
Co.,  66  Wash.  407,  105  P  825. 

"The  law  would  not  Justify  a  con- 
ductor In  putting  off  a  passenger  at 
a  time  and  place  and  under  condi- 
tions and  circumstances  which  would 
expose  him  unnecessarily  to  great 
peril  of  life  or  bodily  harm,  and  this, 
too,  whether  the  danger  arose  from 
the  natural  Inflrmlty  of  the  person, 
or  was  self-imposed."  Johnson  v. 
Louisville,  etc.,  R.  Co..  10*  Ala.  241, 
24S,  16  S  75,  63  AmSR  39. 

[a]  ZUnstrattou. — (1)  A  passenger 
should  not  'be  ejected  In  a  cut  where 
be  would  not  be  safe  from  passing 
trains.  Louisville,  etc.,  R.  Co.  v. 
Stetaer.  138  Ky.  479,  128  SW  341. 
(2)  Women  who  have  tickets,  but 
accidentally  leave  them  at  the  sta- 
tion, are  not  strictly  trespassers,  and 
the  conductor  should  not  eject  them 
at  a  distance  from  the  station  in  a 
deep  ditch,  where  they  could  not 
alight  without  exposing  their  per- 
sons. If  he  could  put  them  off  at  a 
more  suitable  place.  International, 
etc.,  R.  Co.  V.  Hood,  66  Tex.  Civ.  A. 
334,  118  SW  1II». 

[b]  A  reffnlar  station  Ii  not  an  lu- 
Sroper  viae*  to  eject  a  passenger, 
althougn  there  is  no  hotel  for  public 
accommodation  at  that  place.  Ha!l 
v.  Memphis,  etc..  R.  Co.,  16  Fed.  67. 

[c]  m&uuma.  from  depot. — The 
agent  of  a  railroad  who  has  the  right 
to  enforce  a  reasonable  rule  for  the 
closing  of  a  depot  building  must  use 
ordinary  care  not  to  place  one  occu- 
pytns  a  waiting  room  therein  while 
waiting  for  a  train  in  a  position 
which  will  probably  endanger  health 
or  life,  and  where  the  condition  of  a 
woman  in  the  waiting  room  waiting 
for  a  train  is  such  that  for  her  to 
leave  the  room  while  it  is  raining 
would  endanger  her  health,  the  agent 
knowing  of  her  condition  cannot  law- 
fully force  her  out  of  the  room,  and. 
where  he  does  so  to  her  injury,  the 
railroad  la  liable.  Texas  Midland  R. 
Co.  V.  Geraldon.  103  Tex.  402,  128 
SW  611,  29  LRANS  799  and  note. 
AnnCaslSlSA  45  and  note  [aff  54 
Tex.  Civ.  A.  71,  117  SW  1004]. 

[d]  Xemoral  to  another  ooaoli. — A 
carrier  Is  liable  for  injuries  to  a 
passenger  required  to  move  from  one 
coach  to  another,  if  Its  servants 
knew  or  could  have  known  by  ordi- 
nary care  that  from  the  circum- 
stances injury  might  result.  Loula- 
ville.  etc.,  R.  Co.  v.  Anhley.  169  Ky. 
J30,  183  SW  921.  LRA1916B  763. 

3.  Central  of  Georgia  R.  Co.  v. 
Bagley.  173  Ala.  611,  65  S  894:  Gulf, 
etc,  R.  Co.  v.  Green,  (Tex.  Civ.  A.) 


141    SW  341. 

3.  Ala. — LouisTlIle.  etc.,  R.  Co.  v. 
Johnson.  108  Ala.  62,  19  S  61,  81 
LRA  372. 

Ga. — Central  R.  v.  Glass,  60  Ga. 
441. 

III.— Illinois  Cent.  R.  Co.  v.  Lati- 
mer,  128  111.  163,  21  NE  7. 

La. — Carter  v.  New  (Cleans  R.,  etc, 
Co.,  135  1^.  161,  66  S  15. 

Pa. — Tilburg  v.  Northern  Cent.  R. 
Co.,  217  Pa.  618,  622,  66  A  846,  12 
LRANS  359  [quot  Cycf. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Green, 
(Civ.  A.)  141  SW  341,  344  [quot  Cyc]. 

4.  Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Dallas,  93  Ark.  209,  124  SW  247. 

Ga. — Samples  v,  Georgia,  etc.,  R. 
Co.,  143  Ga.  805,  85  SE  1002. 

111. — Central  R.  Co.  v.  Mackey,  103 
111.  A.  15. 

Iowa. — Hawthorne  v.  Delano,  154 
NW  690:  Johnson  v.  Chicago,  etc,  R. 
Co..  68  Iowa  348,  12  NW  329. 

Ky. — Bohannon  v.  State  Southern 
R.  Co.,  112  Ky.  106.  65  SW  169,  23 
KyL  1390;  Louisville,  etc.,  R.  Co.  v. 
Ellis,  97  Ky.  380,  30  SW  9^9,  17  KyL 
269;  Louisville,  etc,  R.  Co.  v.  Sulli' 
van,  81  Ky.  624,  60  AmR  186;  Louis- 
ville, etc..  R.  Co.  V.  Oatewood,  14 
KyL  108. 

La. — Young  v.  Texas,  etc.,  R.  Co., 
51  La.  Ann.  296,  26  S  69. 

N.  Y. — Weakley  v.  New  York  Cent 
R.  Co.,  169  App.  Dlv.  870,  166  NYS 
744. 

Tex. — Gulf,  etc,  R,  Co.  v.  Green, 
(Civ.  A.)  141  SW  341.  844  [quot  Cyc]. 

Wash. — Bennett  v.  Seattle  Enoctric 
Co..  66  Wash.  407,  106  P  825. 

[a]  Bole  pzasenbed  hj  oarrlsr. — 
The  rule  prescribed  by  a  railroad  to 

frovern  the  conduct  of  Its  conductor 
n  ejecting  a  passenger  for  refusal 
to  pay  his  fare,  that  the  ejection 
must  not  be  made  if  the  passenger 
is  not  in  a  condition  to  take  care  of 
himself,  was  a  fair  test  of  the  duty 
of  the  road  Itself  in  regard  to  its 
liability  for  the  death  of  a  passenger 
on  its  tracks,  ejected  at  a  small  ham- 
let while  under  the  Influence  of 
liquor  and  In  a  state  of  nervous 
prostration,  after  having  been  car- 
ried past  his  station.  Weakley  v. 
New  York  Cent  R.  Co.,  169  App.  Dlv. 
870,  155  NYS  744. 

5.  Hacon,  etc,  R.  Co.  v.  Moore, 
126  Oa.  810,  64  SB  700;  Texas  Cent 
R.  Co.  v.  Rose,  (Tex.  Civ,  A.)  172 
SW  756. 

6.  U.  S. — ^Donovan  v.  Greenfield, 
etc.  St.  R.  Co.,  188  Fed.  626,  106  CCA 
72. 

Ala. — lK>uisvllle,  etc.,  R.  Co,  v. 
Johnson,  108  Ala.  62,  19  S  61,  31 
LRA  372:  Johnson  v.  Louisville,  etc., 
R.  Co.,  104  AlSL  241,  16  8  76,  68  Am 
SR  39. 

Iowa. — Adams  v.  Chicago  Great 
Western  R.  Co..  156  Iowa  31,  136  NW 
21,  42  LRANS  373. 

Ky. — Brown  v.  Louisville,  etc.,  R. 
Co.,  103  Ky.  211.  44  SW  648,  19  KyL 
1873;  LouiavlUe,  etc.,  R.  Co.  v.  Sulli- 
van, 81  Ky.  624,  50  AmR  186. 

Mass. — Hudson  v.  Lynn,  etc,  R. 
Co.,  178  Ma.ss.  64.  69  NE  647. 

Miss: — Mobile,  etc..  R.  Co.  v.  Jack- 
son. 92  Miss.  517,  46  S  142. 

N.  J. — McCoy  v.  MlllviUe  Tract 
Co..  83  N.  J.  L.  508,  85  A  368. 

N.  T. — Gill  V.  Rochester,  etc.,  R, 
Co:,  37  Hun  107:  Guy  v.  New  York, 
etc.,  R.  Co.,  80  Hun  899. 

Pa. — Clark  v.  Harrlsburg  Tract 
Co.,  20  Pa.  Super.  76. 


Tex. — Texas  Cent.  R,  Co.  v.  Rose, 
(Civ.  A.)  172  SW  766;  Texas  Cent 
R.  Co.  V.  Rose  (Civ.  A.)  161  SW  387, 

Va. — Bragg  v.  Norfolk,  etc.,  R.  Co., 
110  Va.  867,  67  SE  693. 

"If  a  passenger  on  a  train,  Is  In- 
toxicated to  a  dein'ee  to  render  him 
unconscious  of  danger — unable  to 
take  In  his  position,  surroundings 
and  perils,  and  his  duty  to  avoid 
them,  or  he  does  not  possess  the 
power  of  locomotion,  and  Is  put  off 
the  train  by  a  conductor  on  account  - 
of  his  misconduct  and  the  place 
where  he  Is  put  off  and  left  is  dan- 
gerous to  one  In  his  condition,  and 
these  facts  are  known  to  the  con- 
ductor,' he  would  be  guilty  of  reck- 
less and  wanton  negligence,  render- 
ing the  company  In  whose  employ- 
ment he  is,  liable  for  damages  re- 
sulting from  his  negligence,  although 
the  person  ejected  and  injured  might 
have  been  legally  ejected  in  a  proper 
manner  and  at  a  proper  place."  Louis- 
ville, etc.,  R.  Co.  v.  Johnson,  108  Ala. 
62,  65,  19  S  51,  81  LRA  372. 

"While  It  Is  settled  that  those  In 
charge  of  a  railroad  train,  in  eject- 
ing a  drunken  passenger  who  falls 
to  pay  his  fare  or  to  produce  a 
ticket,  must  exercise  due  care,  such 
as  may  be  required  by  the  circum- 
stances. In  selecting  a  place  for  de- 
positing such  passenger  as  that  he 
win  probably  be  able  to  protect  him- 
self, or  can  be  afforded  protection 
by  others,  from  danger  from  passing 
trains  at  that  point,  and  from  danger 
on  account  of  the  inclement  condi- 
tion of  the  weather,  etc,  yet  the  con- 
dition of  the  person  ejected  must  be 
such  that  It  would  reasonably  indi- 
cate to  the  railroad  employes  that 
he,  on  account  of  his  condition  and 
the  surrounding  circumstances  would 
be  liable  to  such  injury."  Tuttle  v. 
Cincinnati,  etc.,  R.  Co.,  SO  8W  802, 
803,  26  KyL  152. 

[a]  niaatrattons*— (1 )  Where  plaln- 
tlft  being  intoxicated  was  removed 
from  defendant's  train  on  account 
of  a  refusal  to  pay  hts  fare,  and 
owing  to  the  severity  of  the  weather 
and  nl8  helpless  condition  his  limbs 
were  frozen  causing  intense  suffer- 
ing and  confinement  for  several 
months,  the  railroad  company  was 
negligent.  Louisville,  etc.,  R.  Co.  v. 
Sullivan,  81  Ky.  624,  60  AmR  186. 
( 2 )  It  18  negl Igence  to  put  off  a 
drunken  passenger  unable  to  take 
care  of  himself  in  a  cut  between 
stations  where  he  is  drowned  In  a 
pool  of  water.  Gill  v.  Rochester, 
etc..  R.  Co.,  37  Hun  (N.  Y.)  107. 

[b]  Safety  of  ylaoe. — ^Where  an  In- 
toxicated passenger  ejected  from  a 
train  is  incapacitated  from  protect- 
ing himself  from  danger,  tne  car- 
rier's liability  for  consequent  Injury 
depends  on  whether  the  place  of 
ejection  Is  one  that  a  prudent  person 
would  consider  safe  under  the  cir- 
cumstances. Texas  Cent  R.  Co,  v. 
Rose,   (Tex.  Civ.  A.)  172  SW  756. 

[c]  The  ejection  at  a  regolar  sta- 
tion (1>  of  a  person  In  a  helpless 
state  of  Intoxication  la  not  negli- 
gence, since  the  reasonable  inference 
is  that  he  will  find  his  way  to  some 
hotel  or  be  taken  care  of  by  some 
of  the  citizens.  Brown  v.  Louisville, 
etc.,  R.  Co.,  103  Ky.  211,  44  SW  648, 
19  KyL  1873.  (2)  A  carrier  Is  not 
liable  for  the  ejection  of  an  Intoxi- 
cated passenger  at  a  station,  In  view 
of  Iowa  Acts  asd  GeiL^AsMmUy  c 
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or  is  not  infonned,  of  hia  helpless  oondition  and 
the  eonsequent  peril  attending  his  ejection,  there  Is 
no  liability  arising  from  the  exercise  of  the  right,^ 

Fnudmate  cause.  To  render  the  carrier  liable  for 
subsequent  injuries  to  a  person  ejected,  it  must 
appear  that  they  were  the  proximate  result  of  the 
ejection  and  could  have  reasonably  been  antici- 
pated; even  as  to  persons  who  are  partially  incapaci- 
tated the  ourier  is  not  liable  for  subsequent  injuries, 
unless  there  was  n^ligence  as  to  the  time  or  place 
selected  for  the  ejection,'  and  injurious  consequences 
not  the  proximate  result  of  the  negligent  ejection 
are  not  ohazgeable  to  the  oarrier*  Thus  mere 
drunkmness  which  does  not  take  away  conscious- 


ness or  deprive  one  of  the  power  to  take  care  of 
hioiself  will  not  relieve  him  of  the  responsibility  of 
avoiding  danger,  and  if  after  the  ejection  he  is  run 
over  and  killed  by  another  train  or  otherwise  in- 
jured through  his  failure  to  exercise  due  care,  the 
ejection  is  not  suoh  proximate  cause  of  the  injury 
as  to  make  the  company  liable." 

1193]  J.  Manner  of  Ejection— 1.  In  OeneraL 
Where  an  ejection  is  proper,  reasonable  and  ordi^ 
nary  care  in  view  of  all  the  surrounding  facts  and 
circumstances  must  be  used,  so  as  not  to  imperil  the 
life  of  the  passenger  or  inflict  wanton  or  unneces- 
sary injury  on  him,"  greater  care  being  required  in 
ejecting  a  sick  or  infixm  person  than  in  a  case  of  a 


141  S  2,  where  no  unnecessary  force 
was  used  and  the  conductor  did  not 
know  the  pasBen^er  was  tn  a  helpless 
condition,  Adams  v.  Chicago  Great 
Western  R.  Co.,  166  Iowa  31,  136 
NW   21,    42   LRANS  373. 

T.  Korn  v.  Chesapeake,  etc.,  R. 
Co.,  126  Fed.  897.  62  CCA  417,  63 
LRA  872;  Louisville,  etc..  R,  Co.  v. 
Johnson,  108  Ala.  62,  19  S  51,  62,  31 
LRA  372:  Adams  v.  Chicago  Great 
Western  R.  Co.,  156  Iowa  31,  136  NW 
21,  42  LRANS  373;  Texas  Cent.  R. 
Co.  V.  Rose,  (Tex.  Civ.  A.)  161  SW 
387 

"if  the  conductor  did  not  know  of 
the  Infirmity  of  the  person,  and  the 
peril  attending  the  ejection,  there 
would  be  no  liability  arising  from 
the  exercise  of  the  right  and  per- 
formance of  the  duty.  It  Is  the  fact 
of  notice  or  knowledge  of  the  danger 
on  the  part  of  the  conductor  under 
such  circumstances  that  constitutes 
the  act  culpable  or  willfully  wrong." 
Johnson  v.  Louisville,  etc.,  R.  Co.. 
104  Ala.  241.  246.  16  S  76,  S3  AmSR 
39. 

[a]  Station  ftffent'a  Imowledff*  not 
Imputed  to  oompuy. — Where  a  per- 
son passed  a  part  of  the  afternoon 
before  he  boarded  a  passenger  train 
In  the  station,  apparently  In  a  stupor 
resulting  from  the  use  of  liquor  or 
drugs,  and  the  station  agent  knew 
this,  but  did  not  Inform  the  conduc- 
tor of  the  train,  the  knowledge  of  the 
station  agent  could  not  be  imputed 
to  the  company,  because  it  was  no 
part  of  his  duty  to  pass  on  suih  per- 
son's fitness  to  travel,  or  to  give  the 
conductor  information  on  that  point. 
Korn  V.  Chesapeake,  etc.,  R.  Co..  125 
Fed.  897,  62  CCA  417.  63  LRA  872. 

S.  D.  C. — Buroh  V.  Baltimore,  etc., 
B.  Co.,  3  App.  346,  26  LRA  129. 

111. — Keeshan  v.  Elgin,  etc..  Tract. 
Co.,  229  III.  633,  82  NE  360  [aflf  132 
111.  A.  416]. 

Ind. — McClelland  v.  Louisville,  etc., 
B.  Co.,  94  Ind.  "276. 

Iowa. — Haley  v.  Chlcaffo,  etc.,  B. 
Co.,  21  Iowa  15. 

Ky. — McKlnley  v.  Louisville,  etc., 
R.  Co.,  137  Ky.  846,  127  SW  483,  28 
LRANS  611;  Bohannon  v.  Southern 
R.  Co.,  66  SW  169,  23  KyL  1390: 
Brown  v.  Louisville,  etc.,  R.  Co..  103 
Ky.  211,  44  SW  648.  19  KyL  1873: 
Louisville,  etc.,  R.  Co.  v.  Logmn,  88 
Ky.  232,  10  SW  655.  10  KyL  798,  21 
AmSR  332,  3  LRA  80. 

N.  H. — Edgerly  v.  Union  St.  R.  Co.. 
67  N.  H.  312,  36  A  658. 

N.  J. — McCoy  V.  Millvllle  Tract 
Co.,  85  A  358. 

N,  C. — Roseman  v.  Carolina  Cent. 
R.  Co.,  112  N.  C.  709,  16  SE  766,  34 
AmSR  624,  19  LRA  827. 

Oh. — Railway  Co.  v.  Valleley,  32 
Oh.  St,  345,  80  AmR  601. 

Tex. — Houston,  etc,  R.  Co,  t. 
Cohn,  22  Tex.  Clv.  A.  11,  63  SW  698. 

fl.  Gwyn  V.  Cincinnati,  etc.,  R.  Co., 
166  Fed.  S8,  83  CCA  648;  Keeshan  v. 
Elgin,  etc..  Tract.  Co.,  229  111.  633.  82 
NE  360  [afC  132  111.  416];  Chicago, 
etc..  R.  Co.  V.  Spirit,  61  Nebr.  167, 
70  NW  926. 

10.  Ala. — Louisville,  etc.,  R,  Co.  v. 
Johnson,  108  Ala.  62.  19  S  61.  31  LRA 
872;  Johnson  v.  Loulavllle;  etc.,  R. 


Co.,  104  Ala.  241,  16  8  76,  68  AmSR 

39. 

Ark. — St.  Louis,  etc..  R.  Co.  v. 
Dallaa.  93  Ark.  209,  124  SW  247. 

Ga. — Seaboard  Air  Line  R.  Co.  v. 
Smith,  3  Ga.  A.  1.  59  SE  199. 

Ky. — Brown  v,  Louisville,  etc.,  R. 
Co.,  103  Ky,  211,  44  SW  648,  19  KyL 
1873. 

Mass. — Podespik  v.  Worcester 
Cons.  St,  R.  Co.,  216  Mass.  213,  103 
NE  638;  Murphy  v.  Boston,  etc.,  R. 
Co.,  216  Mass.  178,  103  NB  291. 

Mich. — Gaukler  v.  Detroit,  etc.,  R. 
Co.,  130  Mich.  666,  90  NW  660. 

Mo, — Hamilton  v.  Kansas  City 
Southern  R.  Co..  250  Mo.  714,  167 
SW  622. 

N.  H. — Edgerly  v.  Union  St  R,  Co.. 
67  N.  H.  312,  36  A  558. 

Pa. — Hamilton  v.  Pittsburg,  etc., 
R.  Co.,  183  Pa,  638,  38  A  1086. 

Tex. — St.  Louis,  etc.,  R.  Co.  v.  Wil- 
liams, (Clv.  A.)  37  SW  992. 

Va. — Bragg  v.  Norfolk,  etc.,  R.  Co., 
110  Va.  867,  67  SE  693. 

Ont.— Delahanty  v.  Michigan  Cent. 
R.  Co.,  10  Ont.  L.  388.  6  OntWR  252. 

"Mere  drunkenness  which  does  not 
take   away    consciousness    and  the 

Sower  to  consider  and  understand  the 
anger  to  which  one  is  exposed,  nor 
deprives  him  of  physical  capacity 
to  take  care  of  himself  and  to  avoid 
danger,  does  not  relieve  him  from 
the  responsibility  of  exercising  due 
care  to  escape  the  danger,  and  if 
killed  In  consequence  of  such  neglect 
of  duty  on  his  part,  there  can  be  no 
recovery  on  account  of  the  injury." 
Louisville,  etc.,  R.  Co.  v.  Johnson, 
108  Ala.  62,  64,  19  S  61.  31  LRA  372. 

"The  killing  under  these  circum- 
stances would  be  the  result  of  his 
own  negligence,  which  proximately 
contributed  to  it."  Johnson  v.  Louis- 
ville, etc.,  R.  Co..  104  Ala,  241,  247, 
16  S  76,  63  AmSR  39. 

[a]  Thai  (1)  where  an  Intoxicated 
person  is  ejected  from  a  tram  and 
put  in  a  place  of  safety,  the  liability 
of  the  railroad  company  ends,  and  it 
is  not  liable  because  on  leaving  the 
place  of  safety  the  intoxicated  per- 
son is  killed.  Murphy  v.  Boston,  etc., 
R.  Co.,  216  Mass.  178,  103  NE  291. 
(2)  The  ejection  on  a  public  highway 
and  near  dwellings  of  a  drunken  pas- 
Bender  from  an  electric  car  shortly 
after  aunset  is  not  the  proximate 
cause  of  his  death,  caused  by  his 
wandering  on  defendant's  tracks  and 
being  struck  by  another  car,  Edg- 
erly V.  Union  St.  R.  Co.,  67  N.  H. 
312,  36  A  558.  (3)  Negligence  of  a 
railroad  company  whose  conductor 
puts  a  passenger,  slightly  Intoxi- 
cated, off  the  train  a  short  distance 
beyond  his  station  Is  not  the  proxi- 
mate cause  of  the  passengers  In- 
jury, as  he  had  gone  back  to  the 
station  in  safety  and  passed  by  it 
on  to  the  bridge  of  another  railroad 
where  he  was  killed  six  hours  later, 
where.  If  he  was  still  intoxicated,  it 
must  have  been  the  result  of  further 
drinking.  Hamilton  v.  Pittsburg, 
etc.,  R.  Co..  183  Pa.  638.  38  A  1086. 
(4)  Where  a  drunken  and  disorderly 
passenger  who  is  physically  capable 
of  taking  care  of  himself  Is  ejected 
at  a  station  and  follows  the  train  on 


foot  and  either  falls  or  Jumps  from 
a  bridge  Into  a  river  and  Is  drowned, 
the  company  Is  not  liable.  Delahanty 
V.  Michigan  Cent  B.  Co..  10  Ont  L. 
388,  6  OntWR  262. 

11.  U.  8. — Great  Northern  R.  Co. 
V.  Bruyere,  114  PM.  640,  61  CCA 
674. 

Iowa. — Brown  v.  Chicago,  etc.,  R. 
Co..  61  Iowa  285,  1  NW  487. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Ashley,  169  Ky.  330.  183  SW  921. 
LRA1916E  763;  Louisville,  etc..  R. 
Co.  V.  Tuggle.  161  ICy.  409,  162  SW 
270;  Louisville,  etc.,  R.  Co.  v.  Setser, 
138  Ky.  476.  128  SW  841;  Chesapeake, 
etc..  R.  Co.  V.  Crank.  128  Ky.  329, 
108  SW  276,  32  KyL  1202,  16  LRANS 
197;  Louisville,  etc.,  R  Co.  v.  Sulli- 
van. 81  Ky.  624,  50  AmR  186. 

N.  T. — Guy  V.  New  York,  etc..  R. 
Co.,  30  Hun  399. 

Tex. — Texas  Midland  R.  Co.  t. 
Geraldon.  64  Tex.  CIt.  A.  71,  117 
SW  1004. 

Utah. — Klenk  v,  Oregon  Short  Line, 
27  Utah  428,  76  P  214. 

Wash. — Backlund  v.  Puget  Sound 
Tract.,  etc.,  Co.,  86  Wash.  2B7,  160 
P  3.  • 

Ont. — Delahanty  v,  Michigan  Cent. 
R.  Co..  10  Ont.  L.  388.  6  OntWR  252 
[rev  7  Ont.  L.  690,  3  OntWR  788]. 

[a]  Keasoss  for  nde.^ — ^"The  legal 
principle  Involved  In  the  rule  Is  the 
same,  whether  the  negligent  expul- 
sion occurs  from  the  vehicle  or  from 
the  waiting  room,  as  under  the  facts 
In  this  case.  The  rule  is  founded  on 
the  principle  that  it  is  the  duty  of 
the  carrier  to  refrain  from  exer- 
cising the  right  of  expulsion  In  a 
manner  and  at  a  time  where  Injury 
would  result  to  the  person  ejected. 
Such  rule  holds  to  the  person  ejected 
the  right  to  his  safety  of  health, 
limb  and  life,  and  to  the  carrier  the 
obligation  of  due  regard  to  his  safety 
from  such  Injuries  in  the  exercise  of 
the  right  to  expel."  Texas  Midland 
R.  Co.  V.  Geraldon,  64  Tex.  Clv.  A. 
71,  76.  117  SW  1004. 

[b]  OompelUu  peraon  to  stand 
on  platfonai^d)  A  conductor  has 
no  right  to  remove  an  offensive  pas- 
senger from  the  car  and  require  nlm 
to  stand  on  the  unprotected  platform 
of  a  moving  train,  and  the  company  Is 
liable  to  a  passenger  who  ts  required 
to  leave  a  car  and  take  Buch  poeltion, 
and  Is  injured  while  exerclsine  ordi- 
nary care.  Chesapeake,  etc.,  K.  Co. 
V.  Crank,  128  Ky.  329.  108  SW  276. 
32  KyL  1202,  16  LRANS  197.  (1) 
Where  a  person  boarded  a  caboose  on 
a  freight  train  to  make  Inquiries 
from  the  conductor  concerning  his 
wife,  having  expected  her  on  that 
train,  and  while  he  was  still  In  the 
caboose  and  waiting  for  the  con- 
ductor, the  train  started,  and  when 
the  conductor  came,  he  demanded 
that  he  pay  his  fare  or  get  off,  but 
refused  to  stop  the  train,  and  such 
person  stepped  out  on  to  the  plat- 
form, and  the  conductor  locked  the 
door  leaving  him  outside,  and  he 
was  thrown  from  the  train  by  the 
sudden  lurching  of  the  caboose  after 
having  attempted  to  reenter,  this  was 
wrongful  conduct  on  the  part  of  the 
conductor  for  which   the  company 


ForUtes  eases,  asrelosneiBli  and  otianffss  In  the  law  see  enmulatlve  Annotations,  same  title,  paffeMd  note  number. 
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person  in  good  physical  condition.^'  The  carrier  is 
liable  if  the  employee  in  ejecting  the  paasenger  does 
acts  which  an  ordinarily  prudent  person  would  not 
do  under  like  circumstances,  and  injury  results 
therefrom.^'  But  only  ordinary  care  need  be  used." 
In  case  of  a  trespasser  on  a  car,  while  the  carrier 
is  not  required  to  exercise  for  his  safety  the  high- 
est degree  of  care  due  to  a  passenger/'  it  owes  him 
the  duty  of  exercising  ordinary  care  to  prevent 
injury  while  removing  him  from  the  e&r,^'  or  as  the 
rule  has  otherwise  been  stated,  it  owes  him  the  duty 
of  not  unnecessarily  and  intentionally  injurii^  him," 
and  the  carrier  is  not  required  to  consider  his  mere 
convenience.'^ 
After  an  aflUetad  or  inflnn  pMBenger  baa  been 


ejected,  the  duty  of  the  carrier  to  exercise  reason- 
able care  for  his  safety  and  welfare  still  continues/' 
[$  1194]  2.  Use  of  rorce.  The  word  "ejected," 
as  applied  to  the  ejection  of  passengers,  imports  the 
idea  of  being  forcibly  expelled  or  thrust  from  the 
train,^  and  such  force  may  be  used  as  is  reason- 
ably necessary  to  effect  the  removal  of  the  person 
from  the  train,  where  the  ejection  is  proper,  the 
amount  of  force  depending  on  the  resistance 
offered,"  although  where  a  passei^er  is  unlawfully 
ejected,  ho  may  recover  damages  irrespective  of  the 
degree  of  force  used  in  ejecting  him.  Where  the 
passenger  gives  the  conductor  to  understand  that  he 
will  resist  ejection^  the  conductor  is  justified  in 
using  force  in  putting  him  off,  specially  after  re- 


was  liable  If  It  was  the  proximate 
cause  of  the  Injury.  Great  Northern 
R.  Co.  V.  Bruyere,  114  Fed.  640,  61 
CCA  674. 

[c]  "In  iSim  removal  of  an  intoxl^ 
oatM.  paiw&ffer  it  Is  necessary  tnat 
the  conductor  exercise  reasonable 
care.  In  view  of  all  the  surroundlnK 
facts  and  circumstances,  to  the  end 
that  the  person  so  removed  may  not 
be  unnecessarily  injured."  Back- 
lund  V.  PuKet  Sound  Tract.,  etc.,  Co., 
86  Wash.  257,  259,  160  P  3. 

13.  Young  V.  Texas,  etc.,  R.  Co., 
61  La.  Ann.  296.  25  S  69;  Backlund 
V.  Paget  Sound  Tract.,  etc.,  Co.,  86 
Wash.  267.  160  P  S. 

13.  Bettis  V.  Chicago,  etc.,  R.  Co.. 
131  Iowa  46,  108  NW  102.  See  also 
cases  supra  note  11. 

14.  Hobbs  V.  Illinois  Cent.  R.  Co., 
171  Iowa  624,  162  NW  40;  WlUlam- 
eon  V.  Chicago,  etc.,  R.  Co.,  67  Tex. 
Civ.  A.  502.  122  SW  897;  Ft.  Worth, 
etc.,  R.  Co.  V.  Grtbble,  46  Tex.  Civ. 
A.  78,  102  SW  157. 

18.  Drogmund  v.  Metropolitan  St. 
R.  Co.,  122  Mo.  A.  154,  98  SW  1091. 

16.  Atchison,  etc.,  R.  Co.  v.  Oants, 
88  Kan.  608.  17  P  64,  5  AmSR  780; 
Louisville,  etc.,  R.  Co.  v.  Ashley,  168 
Ky.  330,  183  SW  921,  LRA1916B  763; 
Drogmund  v.  Metropolitan  St,  R.  Co., 
122  Mo.  A.  154,  98  SW  109L  See  also 
Railroads  [33  Cyc  820]. 

[a]  Inhnmattl^  or  reoUennen.^ — 
A  carrier  is  bound  to  accord  to  a 
trespasser  on  a  train  humane  treat- 
ment and  cannot  Inflict  brute  vio- 
lence on  him.  or  employ  more  force 
than  is  needed  to  eject  him;  and 
ejecting  him  under  circumstances 
Indicative  of  inhumanity  or  reckless 
disregard  of  life  may  entitle  him  to 
an  action.  Beck  v.  Qulncy,  etc.,  R. 
Co..  129  Mo.  A.  7,  108  SW  132. 

17.  Wright  V.  Georgia  Southern, 
etc.,  R.  Co.,  66  Fla.  510,  63  S  909. 
LRA1916B  1134;  Malmgren  v.  Au- 
rora, etc..  R.  Co.,  193  111.  A.  241; 
Garrett  v.  St.  Louis  Transit  Co.,  219 
Mo.  65.  118  SW  68,  18  AnnCas  678; 
Lerner  v.  Public  Service  R.  Co.,  (N. 
J.)  84  A  618. 

18.  Atchison,  etc..  R.  Co.  v.  Gants, 
38  Kan.  608.  17  P  64,  6  AmSR  780. 

19.  St.  Louis,  etc..  R.  Co.  v.  Wood- 
rufr.  89  Ark.  9.  115  SW  953. 

[a]  XnnstratiOA. — Where  after  an 
Insane  passenger  had  been  ejected 
from  a  train  and  left  In  the  carrier's 
waiting  room  In  charge  of  a  station 
agent  the  sheriff-  refused  to  take 
charge  of  her  in  his  offlcial  capacity, 
but  administered  to  her  wants  as  an 
Individual,  hla  acts  did  not  affect 
the  carrier's  liability  for  injuries  ac- 
tually sustained  by  reason  of  the 
station  agent's  negligence.  St. 
Louis,  etc.,  R.  Co,  v.  Woodruff,  89 
Ark.  9.  115  SW  963, 

Place  or  time  of  •Jectton  of  »f- 
aiistod  or  Inflrm  pemoa  see  siftira 
i  1192, 

30.  Louisville,  etc.  R,  Co,  v. 
Ogles,  142  Ga.  720.  83  SE  681. 

91.  U.  S. — Texas,  etc,  R,  Co.  v. 
Dlefenbach.  167  Fed.  39,  92  CCA  601: 
Oallena  v.  Hot  Springs  R.  Co.,  13 
Fed,  116.  4  McCrary  371, 

Ala. — Moore  v.  Nashville,  etc.,  R. 
Co..  137  Ala,  495,  34  S  617. 

Cal. — Wright  V,  California  Cent. 
R,  CO.,  78  Ctil.  I«0.  SO  P  740:  Braly 


V.  Fresno  City  R.  Co,,  9  CaL  A.  417. 
99  P  400. 

Ga.' — Louisville,  etc..  R.  Co.  v.  Ogles, 
142  Ga.  720.  83  SE  681;  Coyle  v. 
Southern  R.  Co.,  112  Ga.  121,  37  SE 
163;  HIggins  v.  Southern  R.  Co.,  98 
Ga.  751,  fS  SE  837. 

111. — Pennsylvania  R.  Co.  v.  Con- 
nell,  112  111.  296.  64  AmK  238;  Cen- 
tral R.  Co.  V.  Mackey,  103  111.  A.  IB: 
Chicago,  etc.,  R.  Co.  v.  Casazza.  83 
111.  A.  421:  Chicago,  etc,  R.  Co.  v. 
Brisbane,  24  lU.  A.  463. 

Ind. — fivansvllle,  etc.,  R.  Co,  v, 
Qllmore,  1  Ind,  A,  468.  27  NB  992. 

Ky. — <:hesapeake,  etc,  R.  Co.  v. 
Friend,  169  Ky.  778.  169  SW  608. 
LRA1916C  148;  Chesapeake,  etc.  R. 
Co.  V.  Roblnett.  151  Ky.  778.  152  SW 
976.  45  LRANS  433;  Chesapeake,  etc.. 
R,  Co.  V,  Roblnett,  107  SW  763.  32 
KyL  1077. 

Mass. — McOarry  v.  Holyoke,  St.  R. 
Co,,  182  Mass,  123,  66  NB  45;  Cole- 
man V.  New  York,  etc.,  R.  Co.,  106 
Mass.  160. 

Mich. — Lindsay  v.  Wabash  R.  Co,, 
141  Mich.  204.  104  NW  «56:  Great 
Westam  S.  Co.  v.  Miller,  19  Mich. 
806. 

Mo. — Lima  V.  St,  Louis,  etc..  R. 
Co.,  64  Mo.  464.  27  AmR  255;  Mc- 
Querry  v.  Metropolitan  St.  R.  Co.. 
117  Mo.  A.  255.  92  SW  912;  lokenroth 
V.  St.  Louis  Transit  Co.,  102  Ho.  A. 
697.  77  SW  162. 

Nebr. — Sorenaon  v.-  Lincoln  Tract. 
Co.,  94  Nebr.  91,  142  NW  702. 

N.  Y. — Miller  v.  Brooklyn  Heights 
R.  Co.,  127  App.  Dtv.  197.  Ill  NTS 
47;  McCullen  v.  New  York,  etc.,  R. 
Co..  68  App.  r>lv.  269.  74  NTS  209; 
Weber  v.  Brooklyn,  etc.,  R  Co..  47 
App.  DIv.  806.  62  NTS  1;  Hart  v. 
Metropolitan  St.  R.  Co..  34  Misc.  621, 
69  NYS  906. 

Okl. — St,  Louis,  etc..  R.  Co.  v. 
Johnson.  25  Okl.  833.  108  P  878. 

Pa. — McMillan  v.  Federal  St.,  etc., 
R,  Co..  172  Pa,  523,  33  A  660. 

S,  C. — Moore  v,  Columbia,  etc.,  R. 
Co..  38  S.  C.  1.  16  SE  781. 

Tex, — Missouri,  etc..  R.  Co,  v.  Mor- 

San.  (Civ,  A.)  138  SW  216;  Kaase  v. 
u!f.  etc..  R.  Co..  41  Tex.  Civ.  A.  370. 
92  SW  444;  Houston,  etc..  R,  Co.  v, 
Rltter,  16  Tex,  Civ.  A.  482,  41  SW 
753;  Texas,  etc.,  R.  Co,  v.  Demilley. 
fCIv.  A.)  41  SW  147  [aff  01  Tex.  215. 
42  SW  640], 

Va. — Norfolk,  etc,  R.  Co.  v.  Brame. 
109  Va.  422.  63  SE  1018. 

Wash. — Kirk  v.  Seattle  Electric 
Co.,  68  Wash.  283,  108  F  604,  31 
LRANS  991;  Mills  v.  Seattle,  etc.. 
R.  Co.,  60  Wash.  20,  96  P  620.  19 
LRANS  704;  Clark  v.  Great  Northern 
R.  Co.,  37  Wash.  637,  79  P  1108,  2 
AnnCas  760. 

[a]  mnatratloii. — Where  a  car- 
rier's conductor  In  endeavoring  to 
eject  a  woman  from  a  train  on  her 
refusal  to  alight  or  pay  fare  to  the 
next  station  merely  took  hold  of  her 
arm  and  pulled  her  out  of  the  seat, 
and  called  to  the  train  auditor  to 
assist  him  when  she  paid  her  fare  to 
the  next  station,  there  was  no  show- 
ing of  excessive  force  authorizing  a 
recovery  on  that  ground.  Missouri, 
etc.,  R.  Co.  V.  Morgan,  (Tex.  Civ,  A.) 
138  SW  218. 

Cb]  IBiMW*  of  fore*. — The  force 
which  may  lawfully  b«  usee  must  be 


measured  by  the  stubbornness  of 
the  passenger's  resistance;  and 
neither  the  court  nor  the  jury  should 
be  required  to  weigh  with  too  much 
nicety  the  amount  of  force  neces- 
sary to  eject  in  the  face  of  offered 
resistance.  Kirk  v.  Seattle  Electric 
Co,,  58  Wash.  283,  108  P  604.  31 
LRANS  991;Clark  v.  Great  Northern 
R,  Co.,  37  Wash.  637.  79  P  1108,  2 
AnnCas  760. 

[c]  An  Rsaaolt  (1)  committed  by 
employees  of  a  railroad  In  overcom- 
ing without  unnecessary  force  a  pas- 
senger's resistance  to  ejection  be- 
cause of  his  refusal  to  surrender  his 
ticket  or  pay  his  fare,  or  because  of 
his  disorderly  conduct  on  the  train, 
or  in  repelling  with  no  more  force 
than  Is  reasonably  necessary  a 
wrongful  attack  by  him.  Is  Justifi- 
able. Chesapeake,  etc.  R.  Co.  v, 
Roblnett,  151  Ky.  778.  152  SW  976, 
45  LRANS  433.  (2>  A  carrier  Is  not 
liable  to  a  passenger  for  assault  and 
battery,  who  from  having  used  vio- 
lent, boisterous,  or  profane  language, 
or  having  been  guilty  of  disorderly 
conduct  in  the  presence  of  other 
passengers.  Is  ejected  from  a  street 
car  by  the  conductor  using  only  such 
force  as  is  necessary  for  the  purpose. 
Ickenroth  v.  St.  Louis.  Transit  Co., 
102  Mo,  A.  697,  77  SW  162. 

[d]  Wli«r«  a  ileepiaf  pMsenger 
muiui  on  a  oar  after  arrival  at  nls 
destination,  the  terminus  of  the  road, 
the  carrier's  employees  have  the 
right  to  resort  to  whatever  means 
are  reasonably  necessary  to  awaken 
him  and  get  him  oft  the  train,  and 
are  not  guilty  of  unlawful  assault 
In  using  such  means.  Kaaae  v.  Gulf, 
etc.  R.  Co.,  41  Tex.  Civ.  A.  370,  92 
SW  444, 

te]  Injur  to  third  parson. — 
ere  the  employees  of  a  carrier 
using  no  unnecessary  force  In  eject- 
ing a  passenger  for  refusal  to  pay 
his  fare  knocked  or  threw  him 
against  his  daughter,  resulting  in 
fright  and  Injuries  to  her,  and  the 
Impact  with  the  daughter  resulted 
from  the  father's  forcible  resistance, 
the  company  was  not  liable  therefor. 
Chesapeake,  etc,  R,  Co,  v.  Roblnett. 
161  Ky,  778,  162  SW  976.  45  LRANS 
433, 

EJeotlon  of  trMpMsem  from  mins 

fenerally  see  Railroads  [33  Cyc  820. 
62], 

33.  Pennsylvania  Co.  v.  Scofleld. 
121  Fed,  814.  58  CCA  176;  Chicago, 
etc,  R.  Co.  V.  Bills,  104  Ind.  13.  3  NE 
611;  State  v.  Klmber.  3  Oh.  Dec.  (Re- 
print) 197.  4  WklyLGaz  359.  See 
also  supra  i  1190;  Infra  !§  1199,  1200. 

[a]  Threat  of  foro*.^ — The  fact 
that  the  conductor  in  the  presence 
of  other  passengers  compelled  plain- 
tiff to  leave  the  train  and  took  him 
by  the  shoulder  to  remove  him  was 
sufficient  to  permit  an  award  of  dam- 
ages In  view  of  plaintiff's  having 
been  compelled  "by  superior  force, 
or  the  threat  of  superior  force."  to 
comply  with  the  conductor's  order. 
Pennsylvania  Co,  v.  Scofleld,  121  Fed. 
814.  817.  68  CCA  176, 

[b]  Anaolt  and  battuT. — A  con- 
ductor in  forcibly  ejecting  from  the 
car  a  mulatto  claiming  a  right  to 
ride  and  who  has  not  refused  pay- 
ment Ig  rqllty  of 
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peatedly  telling  him  that  he  must  pay  his  fare  or 
get  off." 

ExcessiTe  force;  malice.  The  carrier  is  liable  for 
injuries  due  to  the  use  of  unnecessary  force  or  vio- 
lence, as  even  in  the  removal  of  trespassers  no 
injunr  should  be  inflicted  which  may  reasonably  be 
avoided  consistent  with  effecting  the  removal  ;^ 


and  the  carrier  is  liable  where  its  employees,  in  eject- 
ing a  passenger,  use  abusive,  insulting,  or  threat- 
ening acts  or  language,^  or  willfnlly,  uunecessarify, 
or  maliciously  assault  or  injure  him,  while  acting 
in  the  discharge  of  their  duty,  even  though  he  is  not 
entitled  to  the  rights  of  a  passenger,"*  although,  as 
to  this  latter  proposition,  there  are  some  cases  to 


tery,  althousTh  no  more  force  than 
necessary  is  used  tn  the  removal. 
SUte  V.  Klmber,  3  Oh.  Deo.  (Reprint) 
197,  4  WklyLOas  359. 

23.  HcGarry  v.  Holyoke,  St.  R. 
Co.,  182  Mass.  123,  6B  NE  46. 

M.  U.  S. — Gallena  v.  Hot  Springs 
TL  Co.,  13  Fed.  lift,  4  McCrary  371. 

Ala. — BirminKham  R.,  etc.,  Co.  v. 
Tletdlnff.  1E5  Ala.  359,  46  S  747. 

Ark. — Little  Rock  etc.,  Co.  v. 
Bracy,  111  Ark.  613.  165  SW  460;  St. 
LfOui-s.  etc..  R.  Co.  v.  Osborn,  67  Ark. 
399,  65  SW  142. 

Cal. — Kline  v.  Central  Pac.  R.  Co., 

37  Cal.  400.  99  AmD  282. 

Oa. — Coyle  v.  Southern  R.  Co..  112 
Qa.  121,  37  SE  163;  HlBKlna  v-  South- 
ern R.  Co.,  98  Ga.  7fl,  26  SB  837; 
Western,  etc.,  R.  Co,  v.  Turner,  72 
Ga.  292,  53  AmH  842;  LoulavUle,  etc.. 
R.  Co.  V.  Forrest,  6  Ga.  A.  766,  65  SE 
808. 

Jll.— North  Chicago  City  R.  Co.  v. 
Oastka,  128  111.  613,  21  NE  522.  4 
LRA  481;  Chicago,  etc..  R.  Co.  v. 
Bryan.  90  111.  126;  Chicago,  etc.,  R. 
Co.  V.  Herring.  57  111.  59;  St.  Louis, 
etc.,  R.  Co.  V.  Dalby,  19  111.  353;  De- 
vine  V.  Chicago  Cfty  R.  Co..  141  111. 
A.  683  [aff  237  111.  278,  86  NE  689]; 
Chicago  Union  Tract.  Co.  v.  Bret- 
hauer.  126  111.  A.  204  [aff  223  111.  621, 
79  NE  287];  Chicago,  etc.,  R.  Co.  v- 
Stratton.  Ill  111.  A.  142;  Chicago, 
etc.,  R.  Co.  V.  Barrett.  16  111.  A.  17. 

Ind. — Citizens'  St.  R.  Co.  v.  Wil- 
loeby,  134  Ind.  663.  33  NE  627;  Wa- 
bash R.  Co.  V.  Savage,  110  Ind.  166, 
9  NE  85;  Chicago,  etc.,  R.  Co.  v. 
BlUa.  104  Ind.  13,  3  NB  611;  Indlan- 
apolia,  etc.,  R.  Co.  v.  Anthony,  43 
Ind.  183;  Columbus,  etc.,  R.  Co.  v. 
Powell,  40  Ind.  37;  Jeffersonvllle  R. 
Co.  V.  Rogers,  38  Ind.  116,  10  AmR 
103;  Evansvllle.  etc.,  R.  Co,  v.  Baum, 
26  Ind.  70:  Citizens'  St.  R.  Co.  V. 
Clark.  33  Ind.  A.  190.  71  NE  63,  104 
AmSR  249;  Lake  Erie,  etc.,  R.  Co.  v. 
Matthews.  13  Ind.  A.  356,  41  NE  842. 

Kan. — Schmidt '  v.  Kansas  City 
Western  R.  Co.,  91  Kan.  498,  138  P 
648. 

Ky. — Louisville,  etc.,  R.  Co.  v.  Ash- 
ley, 169  Ky.  330.  183  SW  921.  LRA 
1916B  763;  McKlnley  v.  Louisville, 
etc.,  R.  Co.,  137  Ky.  845,  127  SW  483. 
28  LRANS  611;  Louisville,  etc..  R. 
Co.  v.  Cottenglm,  104  SW  280,  31 
KyL  871,  13  LRANS  624;  Southern 
R.  Co.  V.  Hawkins.  121  Ky.  415,  89 
SW  258.  28  KyL  364. 

Md. — Maryland,  etc.,  R.  Co.  v. 
Tucker,  IIS  Md.  43,  86  A  688;  Phila- 
deli^la,  etc..  R.  Co.  Larkln,  47 
Md.  1S5,  28  AmR  442. 

Mass. — Plani  v.  Boston,  etc.,  R. 
Co..  167  Mass.  177,  32  NB  356.  17 
LXIA  885:  Coleman  v.  New  York,  etc., 
R.  Co.,  106  Mass.  160:  Moore  v. 
Fltchburg  R  Corp.,  4  Gray  46B,  64 
AmD  88. 

Mich. — Lake  Shore,  etc..  R.  Co.  v. 
Pierce.  47  Mich.  277.  11  NW  167: 
Great  Western  R.  Co,  v.  Miller,  19 
Mich.  306. 

Minn. — Carpenter  v.  Minneapolis, 
etc..  Tract.  Co.,  167  NW  902;  Brown 
v.  Minneapolis,  etc..  Suburban  R.  Co., 
102  Minn.  298.  113  NW  896;  Mykleby 
v.  Chicago,  etc.,  R.  Co.,  39  Minn.  64, 

38  NW  763. 

Mo. — Brown  v.  HtKinlbal,  etc.,  R. 
Co..  66  Mo-  588;  Travers  v.  Kansas 
Pac.  R.  Co.,  63  Mo.  421;  Perkins  v. 
Missouri,  etc.,  R.  Co..  55  Mo.  201; 
Leyser  v.  Chicago,  etc..  R.  Co..  138 
Mo.  A.  34.  119  SW  1068;  Ickenroth 
v.  St.  Louis  Transit  Co..  102  Mo.  A. 
697,  77  SW  162;  Randell  v.  Chicago, 
etc.,  R.  Co..  102  Mo.  A,  342,  76  SW 
493;  Tanger  v.  Southwest  Missouri 
Electric  R.  Co..  86  Mo.  A.  28. 

Nebr, — Pledger  v.  Chicago,  etc..  R. 


Co.,  69  Nebr.  456.  95  NW  1057:  Ha- 
man  v.  Omaha  Horse  R.  Co.,  SB  Nebr. 
74,  52  NW  820. 

N.  J.— Bottatein  v.  Erie  R  Co.,  84 
N.  J.  L.  404,  87  A  94;  Havter  v. 
Brunswick  Traction  Co..  66  N.  J.  L. 
575,  49  A  714:  Haver  v.  Central  R. 
Co..  64  N.  J.  L.  312,  46  A  593:  Jar- 
dtne  v.  Cornell,  60  N.  J.  L.  485,  14 
A  590;  New  .York,  etc.,  R.  Co.  v. 
Raring,  47  N.  J.  L.  137,  54  AmR 
123;  State  v.  Ross,  26  N  J.  L.  224. 

N.Y. — Peck  V.  New  York  Cent.,  etc., 
R.  Co.,  70  N.  Y.  B87:  Jackson  v.  Sec- 
ond Ave.  R.  Co.,  47  N.  Y.  874,  7  AmR 
448;  Hlggins  v.  Watervllet  Turn- 
pike, etc..  Co.,  46  N.  Y.  23,  7  AmR 
293;  Sanford  V.  Eighth  Ave.  R.  Co., 
23  N.  Y.  343.  80  AmD  286:  Weed  v. 
Panama  R.  Co.,  17  N.  Y.  868,  72  AmD 
474;  Milter  v.  Brooklyn  Helghta  R. 
Co.,  127  AW).  Div.  197,  111  NYS  47; 
Porter  v.  New  York  Cent.  R.  Co.,  84 
Barb.  3S3:  Hart  v.  Metropolitan  St, 
R.  Co.,  34  Misc.  521.  69  NYS  906; 
Amato  V.  Sixth  Ave.  R.  Co.,  9  Misc. 
4,  29  NYS  61;  Hamilton  v.  Third  Ave, 
R.  Co.,  13  AbbPrNS  818  [rev  on  other 
grounds  63  N,  Y.  26]. 

Okl. — Moore  v.  Atcdifson,  etc.,  R. 
Co.,  26  Okl.  682,  116  F  10R9:  Folley 
V.  Chicago,  etc.,  R.  Co..  16  Okl.  32. 
84  P  1090. 

Pa. — Barre  v.  Reading  City  Pass. 
R.  Co..  156  Pa.  170,  26  A  96;  Blddle 
V.  Hestonvllle.  etc..  Pass.  R.  Co.,  112 
Pa.  661,  4  A  485:  Pennsylvania.  R. 
Co.  V.  Vandlver,  42  Fa.  36B,  82  AmD 
620. 

S.  C. — ^Adams  v.  Southern  R.  Co., 
103  S.  C.  827,  87  SE  1007. 

Tenn.~Nasbvllle  St,  R.  Co.  v.  Grif- 
fin. 104  Tenn.  81.  57  SW  1B8,  48  LRA 
451. 

Tex. — International,  etc^  R.  Co.  v. 
Leak,  64  Tex.  664:  Ft.  worth,  etc.. 
R.  Co.  v.  Conner.  62  Tex.  Civ.  A.  267, 
131  aw  113B;  St.  Louis,  etc,  R.  Co. 
V.  Huffman.  (Civ.  A.)  82  SW  80;  Por- 
dyce  v.  Beecher,  2  Tex.  Civ.  A.  28,  21 
SW  179. 

Utah. — Klenk  v.  Oregon  Short  Line 
R.  Co..  27  Utah  428,  ifp  214. 

Va. — Norfolk,  etc.,  R.  Co.  v.  Brame, 
109  Va.  422.  68  SE  1018, 

Wis. — Lugner  v.  Milwaukee  Elec- 
tric R..  etc.,  Co.,  146  Wis.  175,  131 
NW  842. 

Bng. — Bayley  v.  Manchester,  etc., 
R.  Co..  L.  R.  8  C.  P.  148.  25  ERC  116 
taff  L.  R.  7  C.  P.  415], 

Can. — Toronto  R.  Co.  v.  Paget.  42 
Can.  S.  C.  488. 

[a]  ZUvstnUOBB. — <1)  Where  a 
train  hand.  In  repelling  an  assault 
made  on  him  by  a  passenger,  uses 
more  force  than  Is  reasonably  neces- 
sary for  the  purpose  of  defending 
himself  from  the  attack  and  ejecting 
the  passenger  from  the  train,  the 
company  is  liable  for  damages  re- 
sulting from  such  excess  of  violence. 
Haver  v.  New  Jersey  Central  R.  Co., 
64  N.  J.  L.  812,  46  A  593.  (2)  A 
railroad  company  is  liable  for  dam- 
ages for  kicking  or  throwing  a  tres- 

faaser  off  a  train,  or  for  using  more 
orce  than  ta  reasonable  or  appar- 
ently necessary  to  eject  him.  Ix>ui8- 
vllle.  etc.,  R.  Co.  v.  Cottenglm,  104 
SW  280.  31  KyL  871,  18  LRANS  6X4. 

[b]  In  dstMrmlwlBg-  wbsthsr  mm- 
osaslT*  toros  haa  Iwsa  wed  in  eject- 
ing passengers  from  trains,  the  de- 
gree of  force  Is  to  be  determined, 
not  by  results  simply;  other  facts 
must  be  taken  into  consideration,  the 
chief  among  which  Is  the  resistance 
made  by  the  passenger.  Chicago, 
etc.,  R.  Co.  V.  BIllB,  104  Ind.  13,  8  NB 
611. 

[c]  might  to  be  on  traln^It  is 

unnecessary  to  determine  whether 
the  person  ejected  was  rightfully  on 
the   train   or   not.   where  excessive 


force  Is  used  In  ejecting  him.  Bott- 
steln  V.  Brie  R.  Co.,  84  N.  J.  L.  404, 
87  A  94. 

[d]  lastnieUons  as  to  foroe  to  be 

used. — ^Where  a  conductor  is  in- 
structed by  the  company  to  eject, 
with  as  little  force  as  may  be  neces- 
sary, any  passenger  who  does  not 
pay  his  fare  or  produce  a  transfer, 
the  company  Is  liable  to  a  passenger 
put  off  by  the  conductor.  In  case  of 
nonpayment,  for  any  abuse  of  au- 
thority, and  for  injuries  resulting 
from  any  error  of  Judgment  or  mis- 
take of  fact  on  the  part  of  the  con- 
ductor, as  well  as  for  those  which 
arise  from  negligence  or  reckless 
performance  of  his  duty.  Hamilton 
V.  Third  Ave.  R.  Co.,  44  HowPr  294, 
13  AbbPrNS  318  [rev  on  other 
grounds  63  N.  Y.  25], 

[e]  UablUty  for  aasavlt  wA  bat- 
tel,— (1)  The  carrier  Is  liable  to  a 
passenger.  In  an  action  for  damages 
for  assault  and  battery,  who  from 
had  conduct  Justifying  his  ejection 
is  ejected  from  a  street  car  by  the 
conductor  who  used  more  force  than 
necessary  for  the  purpose.  Icken- 
roth V.  St.  Louis  Transit  Co.,  102 
Mo.  A.  697.  77  SW  162.  {2>  The  use 
of  excessive  force  In  ejecting  a  pas- 
senger who  refuses  to  pay  fare  Is 
not  a  breach  of  contract  to  carry 
safely,  but  a  battery.  Miller  v. 
Brooklyn  Heights  R.  Co.,  127  App. 
DIv.  197,  111  NYS  47. 

BJeotlon  of  tr»ap>B— Bi  from  tralna 
|ea««Ur  see  Railroads  [88  Cyc  880, 

as,  Ga. — Louisville,  etc.,  R.  Co,  v. 
Forrest,  6  Ga.  A.  766,  65  SE  808. 

Kan. — Southern  Kansas  R  Co.  v. 
Hinsdale,  3S  Kan.  607,  16  P  937. 

Ky. — McKlnley  v.  Louisville,  etc.. 
R.  Co..  137  Ky.  845,  127  SW  483.  28 
LRANS  611. 

La. — Carter  v.  New  Orleans  H., 
etc.  Co.,  136  La.  151,  65  S  16. 

Mo. — BoUng  v.  St.  Louis,  etc.,  R. 
Co..  189  Mo.  219,  88  SW  35;  Leyser 
V.  Chicago,  etc..  R.  Co..  138  Mo.  A.  34, 
119  SW  1068;  McGlnnls  v.  Missouri 
Pac.  R.  Co..  21  Mo.  A.  399. 

S,  C. — Adams  v.  Southern  R.  Co., 
103  S.  C.  307.  87  SE  1007. 

[a]  Kespeotful  trsatment. — The 
right  to  eject  a  passenger  must  be 
exercised  without  violating  the  duty 
of  respectful  treatment,  which  duty 
continues  until  the  passenger  is  ac- 
tually expelled.  Louisville,  etc.,  R. 
Co.  V.  Forrest,  6  Oa.  A.  766,  66  SB 
808. 

26.  Ark.— St.  Louis,  etc.,  R.  Co. 
V.  Mynott.  83  Ark.  6.  102  SW  380; 
St.  Louis,  etc..  R,  Co.  v.  KUpatrtck, 
67  Ark.  47.  64  SW  971. 

Cal. — Braly  v.  Fresno  City  R.  Co.. 
9  Cal.  A.  417.  99  P  400. 

D.  C. — Converse  v.  Washln^on, 
etc.,  R.  Co.,  9  D.  C-  504. 

Pla. — Wright  V.  Georgia  Southern, 
etc.,  R.  Co.,  66  Fta.  510,  63  S  909. 
LRA1916E  1134. 

Ida. — Lindsay  v,  Oregon  Short  I^lne 
R.  Co.,  13  Ida.  477,  480,  90  P  984.  12 
LRANS  184  [cit  Cyc]. 

111. — North  Chicago  City  R.  Co.  v. 
Gastka.  128  111.  6ll,  21  NE  B22.  4 
LRA  481;  Illinois  Cent.  R  Co.  t. 
BUck,  122  111.  A.  439;  Chlcaffo  Termi- 
nal Transfer  R  Co.  v.  Young,  118  III. 
A.  226. 

Ifid.— Cltliens*  St.  R.  Co.  t.  Clark. 
33  Ind.  A.  190,  71  NB  58,  104  AmSR 

249. 

Ky. — Louisville  City  R.  Co.  v.  Mer- 
cer. 11  KyL  810. 

Mich. — Lucas  V.  Michigan  Cent.  R 
Co.,  98  Mich.  1,  56  NW  1039,  89  Am 
SR  517. 

Mo. — McDonald  v.  St.  Louis,  etc.. 
R.  Co.,  165  Mo.  A.  75.  146  S'tff  83; 


For  later  cases,  d«T«lopiiwnts  and  oliaives  In  the  law  see  cumulative  Annotations,  same  title,  page  and^ote  m 
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the  -contrary."  But  the  carrier  is  not  so  liable 
where  the  employee's  assault  is  incited  by  the  other 
party's  violence  or  other  misconduct,**  although  in- 
decent, insulting,  and  provoking  language  of  a  pas- 
senger, unaccompanied  by  threats  or  violence)  does 
not  justify  an  employee  in  assaulting  him.'' 

AsBtotance  by  pcdice  (dftcer.  Where  there  is  rea- 
son to  anticipate  resistance,  the  carrier's  employee 
may  be  entitled  to  call  in  local  police  to  eject  a 
tresinsser."*  In  snch  a  case  the  police  act  as  agents 
of  the  carrier  and  it  is  liable  for  any  excessive  force 
used  by  them;"  and  it  has  been  held  that  an  officer 
called  by  the  station  a^nt  merely  to  put  persons 
out  of  the  waiting  room  will  not  be  acting  officially 
in  complying,  so  as  to  exempt  the  company  from 
responsibility  for  an  injury  suffered  therefrom.^ 

After  ejection.  The  carrier  is  liable  for  an  assault 


by  its  employees  an  a  passenger  after  he  has  been 
ejected,  provided  the  employees  commenced  the  as- 
sault while  acting  within  the  scope  of  their  employ- 
ment, and  they  failed  to  use  ordinary  care  while 
ejectii^  him;"  but  it  will  not  be  liable  where  the 
assault  is  a  separate  transaction  brought  on  by  the 
passenger's  conduct.^  The  carrier  is  not  liable  for 
the  failure  of  its  employees  to  use  ordinary  care  to 
protect  from  the  assaults  of  others  a  passenger 
whom  they  have  ejected," 

1$  1195]  3.  Trom  Moving  Train  or  Oar."  In  gen- 
eral it  is  negligence  to  expel  a  person  from  a  toain 
or  a  car  while  it  is  moving  at  a  dangerous  rate  of 
speed,  and  the  carrier  will  be  liable  for  the  injury 
resulting  therefrom,  due  to  the  act  of  an  employee 
within  the  course  of  his  employment,''  notwithstand- 
ing a  rule  of  the  carrier  prohibits  the  ejection  of 


Tan^r  v.  Southwest  Missouri  Elec- 
tric R.  Co.,  85  Mo.  A.  28. 

N,  Y, — Hoffman  v.  New  York  Cent., 
«tc..  R.  Co..  87  N.  Y.  25,  41  AmR  337. 
'  Oh. — Scioto  Valley  Tract.  Co.  v. 
Craybill,  29  Oh.  Cir,  Ct.  95;  Toledo, 
etc.,  R.  Co.  V.  Marsh,  17  Oh.  Clr.  Ct. 
379.  9  Oh.  Clr.  Dec.  548. 

Okl. — Moore  v.  Atchison,  etc.,  R. 
Co.,  26  Okl.  682.  110  P  1069. 

Tex. — Houston,  ate.,  R.  Co.  v.  L«e, 
1D4  Tex.  82,  133  SW  808  [rev  (Civ. 
A.)  123  SW  1S4]. 

Wash.— Hills  V.  Seattle,  etc..  R. 
Co.,  60  Wash.  20.  96  P  620.  19  LRANS 
704. 

Wis. — Lugner  v.  Milwaukee  Elec- 
tric R..  etc.,  Co.,  146  Wis.  175.  131 
NW  342;  Stone  v.  Chicago,  etc.,  R. 
Co..  88  Wis.  98.  69  NW  467. 

EnK.-»-Seymour  v.  Greenwood.  7  H. 
&  N.  356.  168  Reprint  511  [aff  6  H.  & 
N.  359,  158  Reprint  148]. 

See  also  cases  supra  note  24. 

[a]  Oonn*  of  A-aty. — (1)  A  car- 
rier Is  responsible  for  the  nnalicious 
and  wanton  acta  of  Its  servant  in 
ejecting  a  passeni^er,  whether  done 
In  the  line  of  its  service  or  not,  if 
done  during  the  course  of  the  dis- 
charge of  Us  duty  to  the  master 
which  relates  to  the  passenger.  Tan- 
ger  V.  Southwest  Missouri  Electric 
R.  Co.,  85  Mo.  A.  28.  (2)  Where  the 
conductor  of  a  street  car.  In  eject- 
ing a  passenger  who  refuses  to  pay 
fare,  makes  a  wrongful  assault  on 
him,  such  course  is  within  the  course 
of  his  Btnployment.  although  not  au- 
thoriied  by  bis  master,  for  which 
the  master  Is  liable.  Lugner  v.  Mil- 
waukee Electric  B.,  etc.,  Co.,  146  Wis. 
176.  131  NW  342. 

[b]  Ragtag  itxaA  hMKwOr  on  paa- 
MUw,— Where  a  conductor  on  a 
train  refuses  to  accept  plaintiff's 
ticket,  threatens  to  put  nlm  off  If  he 
does  not  pay  his  fare,  and  lays  his 
hands  BO  heavily  on  plaintiff  as  to 
cause  pain  and  tend  to  put  him  In 
fear  of  further  personal  violence.  It 
appearing  that  no  force  la  necessary, 
the  act  Is  ezceaslve,  and  will  support 
an  Inference  of  malice.  Glover  v. 
Atchison,  etc.,  R.  Co.,  129  Mo.  A.  663. 
108  3W  lOB. 

to]  WUOobnm  enforoeaMat  of  op- 
pTMSfre  order. — ^Where  the  driver  of 
a  street  car  acts  maliciously  in  or- 
dering a  passenger  to  leave  the  car. 
a  failure  to  obey  the  order  should 
not  preclude  recovery  for  Injuries 
maliciously  Inflicted  as  a  means  of 
enforcing  the  oppressive  order. 
Louisville  City  R.  Co.  v.  Mercer,  11 
KyL  810. 

[dl  WlUfol  aManlt^Where  plain- 
tiff, having  been  ejected  from  a  pas- 
senger train  on  the  alleged  ground 
of  his  failure  to  furnish  a  ticket  or 

fiay  his  fare,  as  the  train  began  mov- 
ng  attempted  to  reenter,  and,  get- 
ting on  the  steps  of  one  of  the  cars, 
a  brakeman  kicked  plaintiff  so  as  to 
cause  him  to  lose  his  hold  and  fall 
from  the  moving  train,  sustaining  an 
injury,  the  act  of  the  brakeman  was 
a  willful  aesault.  and  therefore  plain- 
tiff, although  not  entitled  to  reenter 
the  trrtln,  in  placing  himself  in  snch 
position,    was    not   a  contributing 


cause  of  the  injury.  Moore  v.  At- 
chison, etc.,  R.  Co.,  26  Okl.  682,  110 
P  1059. 

37.  See  infra  g  1199. 

38.  City  Electric  R.  Co.  v.  Shrop- 
shire, 101  Ga.  33,  28  SE  60S;  Garrett 
V.  St.  Louis  Transit  Co.,  219  Mo.  66, 
118  SW  68.  18  AnnCas  678. 

[a]  lUnstrations. — (l)  Where  one 
not  entitled  to  passage  refuses  to 
alight.  Insultingly  challenges  the 
conductor  to  put  him  off,  and  vio- 
lently assaults  the  conductor  on  his 
proceeding  In  a  lawful  manner  to 
make  the  ejection  and  the  latter 
thereupon  resorts  to  great  and  un- 
necessary violence,  the  company  will 
not  be  liable  for  personal  injuries 
thus  inflicted,  provided  the  assault 
on  its  servant  was  such  as  to  excite 
his  passions  and  render  htm  unfit  for 
properly  performing  his  duties.  City 
Electric  R.  Co.  v.  Shropshire,  101  Ga. 
33,  28  SE  508.  (2)  Where,  on  a  pas- 
senger's refusal  to  pay  fare  when 
demanded  by  the  conductor,  a  fight 
ensued,  which  was  brought  on  by  the 
passenger  or  voluntarily  entered  into 
by  him,  during  which  he  was  thrown 
or  fell  from  tbo  car  and  received  In- 
juries which  caused  his  death,  the 
carrier  was  not  liable  for  the  acts  of 
the  conductor.  Garrett  v.  St,  Louis 
Transit  Co..  219  Mo.  <6,  118  SW  66, 
16  AnnCas  678. 

89.  Little  Hock  R,  etc..  Co.  v. 
Bracy,  111  Ark.  613,  166  SW  450: 
Weber  v.  Brooklyn,  etc.,  B.  Co.,  47 
App.  XMv.  SOe,  62  NTS  1. 

30.  Texas,  etc..  R.  Co.  v.  Diefen- 
bach,  167  Fed.  39,  92  CCA  601;  Hous- 
ton, etc.,  B.  Co.  V.  Bitter,  16  Tex. 
Civ.  A.  482,  41  SW  763. 

[a]  TsnSi  where  the  ordinary 
agents  of  a  carrier  at  one  station 
had  failed  to  eject  certain  trespass- 
ers from  a  stock  car,  and  there  was 
reason  to  expect  the  same  and  as 
effective  opposition  at  the  succeed- 
ing station,  resulting  either  in  delay- 
ing the  train  or  compelling  the  car 
to  be  set  out  for  daylight,  the  carrier 
wss  entitled  to  call  tne  local  police 
to  eject  the  trespassers  from  the  car. 
Texas,  etc.,  R.  Co.  v.  Diefenbach,  167 
Fed,  39.  92  CCA  601. 

[b]  Use  of  foroe  by  olBoer. — 
Where  a  conductor  requests  a  pas- 
senger to  pay  his  fare  or  leave  the 
train,  and  ne  refuses,  the  conductor 
has  the  right  to  call  to  his  aid  In 
ejecting  him  a  police  officer,  who  Is 
justlfled  In  using  whatsoever  force 
lb  necessary  thereto;  and  If  plain- 
tiff's wife  interferes  and  assaults 
the  police  officer  without  provoca- 
tion, he  has  the  right  to  use  surh 
force  as  Is  reasonably  necessary  to 
prevent  further  violence  on  her  part, 
and  the  carrier  la  not  liable  for  the 
resulting  damages.  Houston,  etc..  R, 
Co.  v.  Rltter.  16  Tex.  Civ.  A,  482,  41 
SW  753. 

Bight  to  arrest  or  AetalB  paMes- 

g»r  see  infra  S  1198. 

31.  Texas,  etc.,  R.  Co.  v.  Diefen- 
bach, 167  Fed.  39.  92  CCA  601.  But 
see  Carver  v.  Carolina,  etc.,  R.  Co.. 
169  N.  C.  204,  85  SE  298  (holding 
that,  where  a  passenger's  misconduct 
justified  his  arrest,  the  carrier  was 


not  liable  for  his  mistreatment  by 

Sollce   offlcers   who   were  arresting 
im  at  the  request  of  the  conductor), 
33.    Texas  Midland  R.  Co.  v.  Ger- 
aldon,   54  Tex.  Civ.  A.   71.    117  SW 
1004;  Whitlock  v.  Northern  Pac.  R. 
Co.,  69  Wash.  IB.  109  P  188, 

[a]  Hlostration. — Where  defend- 
ant's static  I  agent  called  a  deputy 
sheriff  to  ^Ject  certain  undesirable 
persons,  not  passengers,  from  the 
station,  and,  while  the  agent  was  re- 
questing those  who  did  not  have 
tickets  to  leave,  the  officer  began  to 
push  plaintiff  frOm  the  room  and 
struck  him  a  blow  on  the  neck  with 
hlB  hand  or  flat,  when  the  agent, 
seeing  the  assault,  notified  the  sher- 
iff that  plaintiff  was  a  passenger 
holding  a  ticket,  whereupon  no  fur- 
ther efforts  to  eject  plaintiff  were 
made,  the  railroad  company  was  not 
relieved  from  liability  because  the 
assault  was  committed  by  the  officer, 
he  having  acted  at  the  request  of 
the  company's  agent.  Whitlock  v. 
Northern  Pac.  R.  Co.,  59  Wash.  IB, 
109  P  188. 

33.  McDonald  v.  St.  Louis,  etc.,  R. 
Co.,  165  Mo.  A.  75.  146  SW  83;  Mc- 
Querry  v.  Metropolitan  St.  R.  Co., 
117  Mo.  A.  256.  92  SW  912;  Chicago, 
etc.,  R.  Co.  V.  Evans,  41  Okl.  411,  13S 
P  804,  51  LRANS  608. 

[a]  ninstraUons. — (1)  Where  a 
conductor,  in  attempting  to  eject  a 
passenger,  used  excessive  force  and 
assaulted  the  passenger,  followed 
him  from  the  car  and  ran  after  him, 
and.  overtaking  him,  again  assaulted 
him,  there  was  a  continuous  assault, 
all  of  which  was  included  within  the 
exercise  of  excessive  violence  in  the 
ejection.  McQuerry  v.  Metropolitan 
St,  R.  Co.,  117  Mo.  A.  255,  92  SW 
912,  (2)  Where  one  servant  of  a 
carrier,  after  the  carrier's  servants 
have  used  reasonable  force  to  eject 
a  trespasser  from  a  passenger  train, 
wantonly  and  willfully  catches  the 
trespasser  by  the  feet  and  causes 
him  to  roil  down  en  embankmen  t, 
the  carrier  is  liable  for  the  resulting 
injuries.  Chicago,  etc.,  R.  Co.  v. 
Evans,  41  Okl,  411,  138  F  804,  51 
LRANS  608. 

[bl  Assault  iaoutent  to  arrest. — A 
carrier  Is  liable  for  a  conductor's 
assault  on  a  passenger  who  has  been 
ejected  from  the  car,  where  the  as- 
sault is  incident  to  an  effort  to  pro- 
cure the  passenger's  arrest.  Mc- 
Querry v.  Metropolitan  St.  B.  Co,, 
117  Mo.  A.  266,  .92  SW  912. 

34.  Chicago,  etc.,  R.  Co.  v.  Strat- 
ton.  111  111.  A.  142  (opprobrious  lan- 
guage). 

JnstUloatioD  of  anaalt  by  aemat 

see  generally  Infra  i  1827. 

35.  McDonald  v.  St.  Louis,  etc, 
R.  Co..  16S  Mo.  A.  76,  146  SW  83. 

36.  Oontrl1mtor7  aegUgeM*  In 
alighting  from  moving  train  or  car 
see  Infra  S3  1202,  1601-1606. 

Hegllgeaoe  In  oJeotlM  tram  mov- 
ing oar  or  train  as  qnenloa  fMr  Jnrr 
see  Infra  i  122B. 

37.  V.  S. — Gallena  v.  Hot  Springs 
R,  Co.,  13  Fed.  116,  4  McCrary  371. 

Ala. — Jobaoon 
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persons  while  trains  are  in  motion;^  and  in  some 
jurisdictions  this  rule  is  in  effect  prescribed  by  stat- 
ute.^ The  passenger  may  recover  damages  in  such 
a  case,  although  no  special  injury  results  to  him.*** 
But  it  has  been  held,  where  an  employee  on  a  train 
collusively  agrees  to  carry  a  person  without  requir- 
ing the  payment  of  fare,  that  the  company  is  not  lia- 
ble for  injuries  caused  by  such  employee  in  forcing 
such  person  to  leave  the  train  while  in  motion,  since 
by  becoming  a  joint  trespasser  with  such  person  he 
does  not  represent  the  carrier  in  that  transaction.*^ 
Where  a  trespasser  attempts  to  board  a  train  in 
motion,  in  violation  of  statute,  it  is  the  conductor's 
duty  to  prevent  hira  from  boardii^  by  the  exercise 
of  all  reasonable  means,  including  a  reasonable  de- 

R.  Co.,  104  Ala.  241,  Ifi  S  75,  S3  Am 
SR  39;  IioulBville,  etc.,  R  Co.  v. 
Whitman.  79  Ala.  328. 

Cal.— Kline  v.  Central  Pac.  R.  Co., 
37  Cal.  400,  99  AmD  282. 

111. — Chicago  City  R.  Co.  v.  Pelle- 
tler,  134  III.  120,  24  NB  770;  ChlcaEO. 
etc..  R.  Co.  V.  Stratton,  111  111.  A. 
142;  St.  Louis,  etc..  R.  Co.  v.  Reagan. 
52  111.  A.  488. 

Ind. — Indianapolis  St,  R.  Co.  v. 
Hockett.  161  Ind,  196,  67  NE  106; 
Indiana,  etc.,  R.  Co.  v.  Ditto,  168  Ind. 
669.  64  XE  222  (compelled  to  Jump 
in  the  dark  from  freight  train  while 
in  motion). 

Iowa. — Law  v.  Illinois  Cent.  R.  Co.. 
32  Iowa  534. 

Ky. — L,ouisvllle  Bridge  Co.  v.  Sie- 
ber.  157  Ky.  151.  162  SW  804;  Strlng- 
fiold  V.  Louisville  R.  Co..  105  SW 
1  190.  32  KyL  678;  Louisville,  etc., 
R.  Co.  V.  Ferrell.  7  KyL  607. 

La. — Williams  v.  Louisiana  R..  etc., 
Co.,  121  La.  438.  46  S  628;  Jackson 
V.  St.  Louis  South  Western  R.  Co.. 
52  La.  Ann.  1706,  28  S  241;  Young  v. 
Texas,  etc..  R.  Co.,  51  La.  Ann,  295, 
25  S  69. 

Mass. — McKeon  v.  New  York.  etc.. 
R.  Co..  183  Mass.  271.  67  NE  329.  97 
AmSR  437. 

Minn. — Cain  v.  Minneapolis,  etc,  R. 
Co..  39  Minn.  297,  39  NW  635;  My- 
kleby  v.  Chicago,  etc.,  R.  Co..  39 
Minn.  54.  38  NW  763. 

Miss, — Southern  R.  Co,  v.  Hunter, 
74  Miss.  444.  21  S  304. 

Mo. — Brown  v.  Hannibal,  etc..  R. 
Co.,  66  Ho.  588;  Iba  v.  Ciilcago.  etc.. 
R.  Co.,  186  Mo.  A.  718,  176  SW  491; 
Drogmund  v.  Metropolitan  St.  R.  Co., 
122  Mo.  A.  154,  98  SW  1091;  Curtis 
V.  Chicago,  etc.,  R  Co,,  99  Mo.  A.  508. 
73  SW  1133:  Curtis  v.  Chicago,  etc.. 
R.  Co..  99  Mo.  A.  502.  73  feW  1103, 

Nebr. — Pledger  v.  Chicago,  etc..  R. 
Co..  69  Nebr.  456,  95  NW  1057. 

N,  v.— Sanford  v.  Eighth  Ave.  R. 
Co..  23  N.  Y.  343.  80  AmD  286;  Op- 
pcnheimer  v.  Manhattan  R.  Co..  18 
NYS  411. 

Oh.— Cleveland  City  R.  Co.  v.  Roc- 
buck.  22  Oh.  Cir.  Ct.  99. 

Tex. — Qulgley  v.  Oulf,  etc.  R.  Co., 
(Civ.  A.)    142  SW  633. 

Wash.— Mlll.s  v.  Seattle,  etc..  R.  Co., 
60  Wash.  20.  96  P  520.  19  LRANS  704. 

Wis. — Hirte  v.  Rastern  Wisconsin 
R..  etc.,  Co.,  127  Wis.  230,  106  NW 
1068. 

{a]  Condnot  not  wUIfnl. — ^Whero  It 
appears  that  the  servant  did  not  in- 
tend to  injure  the  person  ejected, 
his  conduct  Is  negligent,  but  not 
willful.  Indianapolis  St.  R.  Co.  v. 
Horkett,  161  Ind,  196.  G7  NE  106, 

[b]  Where  a  flagman  whose  duty 
It  is.  on  discovering  a  trespasser  on 
tlie  train,  to  take  him  to  the  con- 
ductor, and,  if  so  directed  by  the 
latter,  to  eject  him.  falls  to  report 
to  the  conductor,  hut  ejects  a  tres- 
passer on  hl.s  own  responsibility 
while  the  train  Is  In  motion,  the  com- 
pany Is  liable  In  damages  for  the  re- 
sulting Injuries.  Southern  R.  Co.  v. 
Hunter.  74  MIfB   444.  21  S  304. 

[c]  Intoxicated  passenger. — Where 
it  is  necessary  to  eject  a  nassenger 
from  a  street  car  becau.-'e  he  Is  drunk 
and  uses  profane  and  insulting  lan- 


gree  of  force.*^ 

1196]  4.  Resistance.  According  to  some  au- 
thorities, a  passenger  whom  the  employees  of  the 
carrier  are  wrongfully  attempting  to  remove  from  a 
train  may  resist,  and,  if  injury  is  inflicted  in  over- 
coming such  resistance,  recovery  may  be  had  there- 
for he  may  resist  at  least  so  far  as  it  is  necessary 
to  make  it  appear  that  he  is  being  ejected  by  com- 
pulsion and  against  his  will;**  and,  where  the  car- 
rier's employees,  without  authority,  attempt  to  eject 
him  in  an  improper  manner  or  at  an  improper  place, 
he  may  resist  to  such  an  extent  as  is  necessary  to 
maintain  his  rights,*''  so  long  as  it  does  not  amount 
to  a  criminal  disturbance  of  the  peace.*"  Bat  ac- 
cording to  other  authorities,  where  a  passenger  is 


guage  or  violates  the  rules  of  the 
company,  he  should  not  be  ejected 
while  the  car  Is  in  motion,  unless  ' 
Is  absolutely  necessary  to  save  the 
life  of  the  conductor  or  of  a  passen- 
ger, or  to  prevent  great  bodily  harm. 
Strlngfleld  v.  Louisville  R.  Co..  105 
SW  1190.  32  KyL  678. 

[d]  Jumping  through  fear. — Where, 
after  a  car  had  started,  the  conduc- 
tor ordered  a  boy  to  leave  the  car 
while  It  was  running  at  a  hazardous 
speed,  and  under  the  Influence  of 
fear,  while  attempting  to  comply 
with  the  order,  the  boy  was  Injured 
without  fault  on  his  part,  the  rail- 
road was  liable.  Indianapolts  St.  R. 
Co.  V.  Hockett,  161  Ind.  196.  67  NE 
106. 

38.  Curtis  v.  Chicago,  etc,  R.  Co., 
99  Mo.  A.  508.  73  SW  1133;  Curtis 
V.  Chicago,  etc.,  R.  Co,.  99  Mo,  A.  602, 
73  SW  1103. 

39.  Holt  V.  Hannibal,  etc.,  R.  Co., 
174  Mo,  524.  74  SW  631;  Harkless  v. 
Chicago,  etc..  R.  Co..  151  Mo.  A.  463. 
132  SW  29. 

[al  ITnder  a  statute  requiring  that 
a  railroad  train  shall  be  stopped  be- 
fore the  ejection  of  a  passenger,  a 
carrier  Is  liable  for  nominal  dam- 
ages, irrespective  of  any  Injury,  if 
the  Btatute  is  violated.  Holt  v.  Han- 
nibal, etc..  R.  Co..  87  Mo.  A.  203 
[rev  on  other  grounds  174  Mo.  624.  74 
SW  631]. 

40.  Oppenhelmer  v.  Manhattan  R. 
Co..  18  NYS  411. 

41.  Brevig  v.  Chicago,  etc.,  R.  Co., 
64  Minn.  168,  66  NW  401;  Yazoo,  etc., 
R.  Co.  V.  Anderson,  77  Miss.  28.  25  S 
865;  Willlam.s  v.  ifoblle.  etc.,  R.  Co.. 
(Miss.)  19  S  90;  Illinois  Cent.  R.  Co. 
V.  Latham.  72  Miss.  32.  16  S  757; 
Alabama,  etc.,  R.  Co.  v.  McAfee.  71 
Miss.  70.  14  S  260;  Grahn  v.  Inter- 
national, etc.,  R.  Co..  100  Tex.  27,  93 
SW  104.  123  AmSR  767.  5  LRANS 
1025;  Texas,  etc..  R,  Co.  v.  Spann, 
(Tex.  Civ.  A.)  173  SW  600. 

[a]  Seasons  for  raIs^"The  hrake- 
man.  who  conspired  with  plaintiff  to 
commit  a  trespass  against  defendant, 
had  no  implied  authority,  subse- 
quently, to  represent  defendant  In 
ejecting  plaintiff,  and  that.  If  he  was 
the  brakeman  wlio  did  eject  plalntirF, 
it  was  simply  the  assault  of  one  Joint 
trespasser  upon  the  other,  for  which 
defendant  Is  not  liable.  .  .  .  Hy 
plaintllT's  own  procurement,  the 
brakeman  had  ceased  to  be  the  dism- 
terested  servant  of  the  defendant,  or 
as  far  as  that  transaction  was  con- 
cerned, its  servant  at  all.  His  mo- 
tive in  driving  plaintiff  off  the  train 
while  in  motion  might  have  been, 
not  to  serve  hla  master,  but  to  cover 
up  his  offense  against  his  master. 
If  there  Is  any  doubt  as  to  that,  the 
doubt  must  be  resolved  against  the 
wrongdoer.  Plaintiff  and  the  brake- 
man  became  joint  trespassers  at  the 
beginning  of  the  transaction,  and  it 
must  be  presumed  tnat  thev  con- 
tinued such  to  the  end.  The 'brake- 
man's  implied  authority  to  repre- 
sent the  defendant  in  ejecting  his 
confederate  had  ceased;  and  if  he 
was  subsequently  given  express  au- 
thority to  eject  htm.  the  burden  was 
on  plaintiff  to  prove  It.    Then,  tf  the 


same  brakeman  whom  he  bribed  to 
let  tolm  Into  the  car  drove  him  out 
of  It.  he  Is  not  entitled  to  recover." 
Brevig  V.  Chicago,  etc.,  R.  Co.,  64 
Minn.   168,   173,   66  NW  401. 

Bemoral  of  trespMsers  from  trains 
see  generally  Railroads  [33  Cyc  820]. 

43.  Hawthorne  v.  Delano,  (Iowa) 
154  NW  690. 

43.  V.  S.— New  York,  etc.,  R.  Co. 
V.  Winter,  143  U.  S.  60,  12  SCt  S56. 
36  L.  ed.  71;  Erie  R.  Co.  v.  Llttell. 
128  Fed.  546,  63  CCA  44;  Pittsburgh, 
etc.,  R.  Co.  v.  Russ,  67  Fed.  662,  14 
CCA  612:  U.  S  V.  Kane,  19  Fed.  42, 
9  Sawy.  614;  Brown  v.  Memphis,  etc. 
R.  Co..  7  Fed.  51.  But  see  Hall  v. 
Memphis,  etc.,  R.  Co.,  9  Fed,  685,  IB 
Fed.  57  (holding  that,  although  a 
passenger  may  have  the  right  to  be 
carried  under  a  special  contract.  If 
he  is  not  provided  with  a  ticket 
which  the  conductor  can  recognize, 
he  must  pay  the  fare  demanded  by 
the  conductor,  under  a  reasonable 
regulation  requiring  him  to  demand 
a  fare  of  persons  without  a  ticket, 
and  cannot  Insist  on  being  expelled 
by  force  as  a  foundation  for  a  suit 
for  damages  for  wrongful  ejection). 

Ind. — Louisville,  etc ,  R,  Co.  v. 
Wolfe,  128  Ind.  347.  27  NE  606.  26 
AmSR  436. 

Iowa, — Ellsworth  v.  Chicago,  etc., 
R.  Co.,  95  Iowa  98,  63  NW  584,  29 
LRA  173. 

R.  I. — Arnold  v.  Rhode  Island  Co., 
28  R.  I.  118,  163,  66  A  60,  125  AmSR 
721. 

Tex, — Gulf,  etc.,  R.  Co.  v.  Moody, 
(Civ.  A.)    30  SW  674. 

[a]  Protection  of  Inggaged — A  pas- 
senger being  ejected  from  a  train 
has  the  right  to  use  such  force  as 
Is  necessary  to  save  his  luggage 
from  injury.  Gulf,  etc.,  R.  Co.  v. 
Moody,  (Tex.  Civ.  A.)  30  SW  674. 

Bale  Utat  ticket  Is  not  conolulve 
evidence  of  right  to  traiisportatlon 
see  supra  S  1183. 

44.  New  York,  etc.,  R,  Co.  v.  Win- 
ter. 143  U.  S.  60.  73.  13  SCt  356,  36 
L.  ed.  71;  Erie  R.  Co.  v.  Llttell.  128 
Fed.  546.  63  CCA  44 -Pittsburgh,  etc. 
R.  Co.  V.  Russ,  67  Fed.  602.  14  CCA 
612;  Breen  v.  St.  Louis  Transit  Co., 
102  Mo.  A.  479.  77  SW  78,  lOS  Mo.  A. 
443.  83  SW  998, 

"If  he  was  rightfuHv  on  the  train 
as  a  passenger,  he  had  the  right  to 
refuse  to  be  ejected  from  it.  and  to 
make  a  sufficient  resistance  to  being 
put  off  to  denote  that  he  was  being 
removed  by  compulsion  and  against 
his  will."  New  York.  etc.  R,  Co,  v. 
Winter,  supra, 

46.  Indianapolis  Tract.,  etc..  Co,  v. 
Lockman,  49  Tnd.  A.  143.  96  NE  970. 

[a]  Beboardlng  car.^ — Where  a  pas- 
senger on  a  car  has  paid  his  fare 
and  Is  ejected  by  the  conductor  who 
denies  such  payment,  the  passenger 
is  entitled  to  reboard  the  car  and 
remain  thereon  without  the  use  of 
excessive  force:  and  by  his  first  ejec- 
tion and  separation  from  the  car  he 
did  nnt  ceape  to  be  a  passenger.  In- 
dianapolis Tract,,  etc..  Co.  v.  Jjodk' 
man,  49  Ind.  A.  143,  96  NE  970. 

46.  Ellsworth  V.  Chicago,  etc.,  R. 
Co..  95  Iowa  98,  68  NW  684,  29  LRA 
173. 


For  later  oaas*.  aevalopmenta  and  diaaraa  In  the  law  see  aumulatlve  Annotatfooa,  wmma  title,  pagea^d  note  nwnber. 
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threatened  with  ejection,  he  has  no  right  to  resist 
the  authority  of  the  carrier's  employees  in  control 
of  the  transportation,  but  should  comply  with  their 
directions,  being  entitled  to  damages  if  the  ejection 
is  wrongful,  although  no  force  has  been  used,  but 


not  being  entitled  to  recover  for  injuries  received  by 
reason  of  resistance  to  their  authority,  even  though 
wrongfully  exercised;"  although  it  has  been  held 
that,  if  the  passei^er  has  paid  his  fare  and  is  law- 
fully on  the  train  or  car,  he  is  justified  in  resist- 


47.  U.  S.— Hall  V.  Memphis,  etc.. 
R.  Co.,  9  Fed.  686.  16  Fed.  67.  But 
see  later  federal  cases  supra  note 

Cal.— WrlKht  v.  California  Cent.  R. 
CO;,  78  Cal.  l60.  20  P  740. 

Ccmn. — Norton  v.  Consolidated  R. 
Co.,  79  Conn.  109,  63  A  1087,  118  Am 
SR  132,  6  AnnCas  948:  Crocker  v. 
New  Liondon,  etc.,  R.  Co.,  lA  Conn. 
24». 

111.— Klley  V.  Chicago  City  R.  Co., 
189  111.  384.  69  NE  794.  82  AmSR  460. 
62  LRA  62S:  Devine  v.  Chicago  City 
R.  Co..  141  III;  A.  663  [atC  237  III. 
278.  86  NE  6891:  Chicago  Union 
Tract.  Co.  v.  Breihauer.  126  III.  A. 
204  [aff  22S  111.  621.  79  NB  287]; 
Chicago,  etc..  R.  Co.  v.  CasaKsa,  83 
111.  A.  421;  Schaefer  v.  North  Chi- 
cago SL  B.  Co.,  82  III.  A.  473:  Illinois 
Cent.  R.  Co.  V.  Louthan,  80  111.  A. 
679;  North  Chicago  St.  R.  Co.  v. 
Olds,  40  111.  A.  421^  Chicago,  etc.,  R. 
Co.  V.  Wilson,  28  III.  A.  63. 

Kan. — ^Atchison,  etc.,  R.  Co.  v. 
Oanta.  38  Kan.  608.  17  P  64,  6  AmSR 
780;  Atchison,  etc.,  R.  Co.  v.  Brown, 
2  Kan.  A.  604,  42  P  688. 

Ky. — ^Louisville,  etc.,  R.  Co.  v.  Wil- 
sey,  9  KyL  1008. 

Minn. — ^Wlllard  v.  St.  Paul  City  R, 
Co.,  116  Minn.  183,  133  NW  465. 

Mo. — Randell  v.  Chicago,  etc.,  R. 
Co.,  102  Mo.  A.  342.  76  SW  493. 

N.  Y.— Monnler  v.  New  Yorit  Cent., 
etc..  R.  Co..  175  N.  Y.  281,  67  N^ 
669,  96  AmSR  619.  62  LRA  357  frev 


70  App.  Dtv.  40B.  76  NYS  521]_;  Tay- 
lor V.    Nassau  Electric 
App.  DIv.  486,  63  NYS  B. 


;o., 


Or. — Peabody  v.  Oregon  R.,  etc., 
Co..  21  Or.  121,  26  P  1053,  12  L.RA 
823. 

Wash. — L.oy  v.  Northern  Pac.  R. 
Co..  68  Wash.  33,  123  P  372. 

[a]  Beasona  for  rule. — (1)  "Where 
the  conductor  la  acting  lawfully,  and 
doing  what  he  has  a  right  to  do,  the 
passenger  must  Rubmlt  to  his  author- 
ity, and  resistance  is  wholly  unlaw- 
ful. The  courts  will  not,  where  a 
passenger  Is  In  the  wrong,  tolerate 
any  nice  discriminations  about  the 
force  necessary  to  secure  submission 
to  the  conductor's  lawful  authority 
and  overcome  the  resistance,  unle.*<s 
It  may  be  where  the  conductor  do- 
parts  from  the  exercise  of  lawful 
force,  and  beats,  wounds,  or  mal- 
treats the  resisting  passenger  In  the 
Ill-temper  of  belligerency,  and  there- 
by becomes  an  aggressor  on  his  own 
personal  account.  Even  here  it 
would  be  remembered  that  the  con- 
ductor la  likewise  human;  while  he 
should  do  his  duty  without  unneces- 
sary violence,  and  In  the  best  of 
temper,  a  resisting  passenger  can- 
not expect  the  courts  to  erect  deli- 
cate scales  on  which  to  weigh  with 
exact  nicety  the  force  used  to  over- 
come his  resistance.  The  conductor 
Is  somewhat  like  the  master  of  a 
ship.  He  has  police  powers  and  dis- 
ciplinary control  over  the  train,  and 
the  quiet  and  comfort  of  the  pas- 
sengers and  their  safety  are  under 
his  protection.  He  should  be  obeyed 
by  the  passengers,  and  the  common 
notion  that  force  must  be  Invited  to 
secure  legal  demands  against  his  un- 
lawful exactions  Is,  In  my  Judgment, 
erroneous  and  vicious.  All  the  pas- 
senger need  do  Is  to  express  htn 
dissent  to  the  demand  made  upon 
him.  and  he  need  not  require  force 
to  be  exerted  to  secure  hia  rights, 
certainly  not  to  Increase  his  dam- 
ages." Hall  V.  Memphis,  etc.,  R.  Co., 
15  Fed.  67.  61.  (2)  "The  right  of 
the  condtKtor  to  remove  a  passenger 
from  the  car  when  the  latter  refuses 
to  obey  the  reasonable  rules  and 
regulations  of  the  company,  and  the 
right  of  the  passenger  to  resist  the 
enforcement  of  such  rules  by  force, 
cannot  exist  at  the  same  time.  When 


such  claims  come  In  conflict  with 
each  other  every  reasonable  man 
win  asree  that  there  are  certain 
principles  so  obviously  just  that 
when  applied  to  the  facts  of  the  par- 
ticular case  will  work  a  fair  solu- 
tion of  the  question  In  controversy. 
.  .  .  A  person  who  becomes  a 
passenger  in  a  public  conveyance 
must  subordinate  his  conduct  to  all 
rules  that  are  reasonable  and  valid. 
Without  such  rules  the  corporation 
will  not  be  able  to  perform  the  func- 
tions for  which  It  was  created.  In 
the  present  case  no  one  questions 
these  propositions,  but  what  Is  as- 
serted In  behalf  of  the  plaintiff  is 
that,  behind  these  reasonahle  regula- 
tions there  was  a  fact  which  rendered 
them  inoperative  or  inapplicable  to 
him,  and  that  was  the  fact  that  the 
ticket  agent  was  not  in  his  offlce 
when  the  train  started  and  In  con- 
sequence of  his  absence  the  plalntlfC 
was  unable  to  procure  a  ticket.  But 
the  conductor  could  not  know  what 
the  fact  was  In  that  respect  and 
was  not  bound  to  take  the  passen- 
ger's word  for  It,  nor  could  he  try 
and  decide  the  question  upon  tAe 
word  of  the  other  passengers  who 
procured  tickets  at  the  same  station. 
The  simple  duty  of  the  conductor  is 
to  execute  ana  enforce  all  reason- 
able rules  and  that  of  the  passenger 
Is  to  obey  them.  If  there  Is  some 
fact  or  omission  behind  the  rules 
not  apparent  upon  the  face  of  the 
transaction  the  passenger  must  re- 
sort to  some  other  remedy  for  his 
grievance  besides  the  use  of  force 
against  the  conductor,  and  If  under 
such  circumstances  he  invites  a  per- 
sonal collision  with  the  officer  in 
charge  of  the  train,  resulting  In  hie 
forcible  expulsion,  he  puts  tiimself 
In  the  wrong  and  cannot  sue  the 
company  or  the  officer  for  assault 
and  battery."  Monnler  v.  New  York 
Cent.,  etc.,  R.  Co.,  175  N.  Y.  281,  284. 
2R6.  67  NB  569.  96  AmSR  619.  62 
LRA  3."i7  [rev  70  App.  DIv.  405,  76 
NYS  521.  and  dlst  Bngllsh  v.  Dela- 
ware, etc..  Canal  Co..  ?8  N.  Y.  454, 
23  AmR  69].  (3)  "It  would  be  an 
absurd  and  intolerable  rule  of  law 
that  would  permit  passengers  upon 
a  railroad  to  resist  the  officer  in 
charge  whenever  a  dispute  arose  In 
regard  to  some  trivial  matter  where- 
in the  passenger  had  a  real  or  fan- 
cied grievance.  When  the  plaintiff 
was  told  that  he  must,  under  the 
rules,  pav  the  nineteen  cents  or  leave 
the  car,  it  was  his  duty  cither  to  pay 
the  extra  four  cents  or  leave  and 
resort  to  the  remedy  wliich  the  law 
gave  for  the  redress  of  his  griev- 
ance. The  conductor  could  not  sus- 
pend the  rule  merely  because  he  was 
told  that  the  passenger  could  not 
procure  a  ticket  before  the  train 
started,  and  when  notified  by  the 
conductor  that  removal  from  the 
train  must  follow  his  refusal  to  pay 
he  had  notice  of  the  rule  and  the 
consequence  of  his  disobedience  to 
It.  When  he  waited  for  the  appli- 
cation of  force  to  remove  him  he 
did  so  In  his  own  wrong.  He  virtu- 
ally invited  all  the  force  necessary 
to  remove  him,  and,  since  no  more 
was  applied  than  was  necessary  to 
effect  the  object,  he  cannot  recover 
either  against  the  conductor  or  the 
defendant  In  an  action  for  assault 
and  battery."  Monnler  v.  New  York 
Cent.,  etc..  R.  Co..  supra. 

[bj  I>uty  to  obey  ofllosr. — "The 
law  Imposes  upon  the  Individual  the 
duty  or  obedience,  under  all  circum- 
stances, to  lawful  authority,  and  if. 
underlying  the  authority,  there  may 
be  a  question  of  fact  which  renders 
the  exercise  of  it  unlawful.  It  Is  not 
for  the  party  himself  to  decide  that 

Question  and  resort  to  violence  or 
orelble  resistance.    The  remedy  is 


to  appeal  to  the  regular  tribunals 
for  the  rbdress  of  any  wrong  or  In- 
jury that  he  may  have  sustained  in 
consequence  of  his  enforced  obedi- 
ence to  the  regulation  which  he 
claims  was  not.  for  some  reason, 
applicable  to  him  under  the  circum- 
stances." Monnler  v.  New  York  Cent., 
etc.,  R.  Co.,  175  N.  Y.  281.  288,  6? 
NE  669.  96  AmSR  619.  62  LRA  367 
trev  70  App.  DIv.  405,  76  NYS  621, 
and  dist  English  v.  Delaware,  etc. 
Canal  Co..  66  N.  Y.  464,  23  AmR  69}. 

[c]  n  Is  tbe  Autr  of  the  paasenffu 
to  leave  a  tnla  whmn  reftnasted,  {1} 
whether  rightfully  or  wrongfully,  by 
the  conductor;  and  If  he  refuses,  and 
is  injured  in  consequence  by  being 
forcibly  ejected,  provided  only  su<^ 
force  is  used  as  is  reasonably  neces- 
sary, he  cannot  recover  damages. 
Chicago,  etc.,  R.  Co.  v.  Casasza,  83 
111.  A.  421.  (2>  Where  a  passenger 
on  a  street  car  Is  carried  beyond  his 
destination,  he  has  the  right  to  be 
carried  back  without  payment  of 
fare,   but  he   should  leave   the  car 

Eeaceably.  on  being  ordered  so  to  do 
y  the  trainmen,  since  bis  cause  of 
action  is  complete  when  he  Is  ordered 
to  leave  the  car,  and  public  order 
and  the  safety  and  comfort  of  the 
passengers  forbid  a  decision  of  the 
Justice  of  his  claim  by  wager  of  bat- 
tle, wniard  V.  St.  Paul  City  R.  Co., 
116  Minn.  183,  133  NW  466. 

[d]  On  wrong  train. — Where  a  per- 
son on  a  train,  by  mistake  of  the 
local  ticket  agent,  has  a  ticket  to 
a  station  that  the  train  does  not 
stop  at.  he  must  either  pay  the  extra 
fare  demanded,  or  get  off  when  or- 
dered so  to  do.  and  cannot  invite 
force  In  his  ejection  or  removal, 
merely  to  make  a  case  against  the 
company,  or  to  increase  his  dam- 
ages. Atchison,  etc.,  R.  Co.  v.  Gants. 
38  Kan.  608,  17  P  54.  5  AmSR  780. 

[e]  Excessive  fare. — "When  a  rail- 
road company  willfully  exacts  from 
a  passenger  nrore  than  the  legal  rate 
of  fare,  the  latter  may  sue  the  com- 
pany under  the  statute  for  the  pen- 
alty of  fifty  dollars  and  the  excess 
of  fare,  besides  the  damages  that  he 
may  sustain  In  consequence  of  the 
wrongful  act.  But.  as  in  this  case, 
when  the  conductor  demands  only 
what  he  has  the  right  to  demand  by 
the  statute  and  rules  of  the  company, 
the  passenger  is  not  at  liberty  to 
assert  and  maintain  by  force  some 
right  that  he  may  claim  which  grows 
out  of  facts  not  within  the  knowl- 
edge of  the  conductor  and  which 
may  render  the  rules  inoperative  or 
Inapplicable.  He  is  hound  for  the 
time  being  to  yield  to  the  reasonable 
practice  and  requirements  of  the  offi- 
cer in  charRC  of  the  train  and  en- 
force any  right  that  he  may  have 
against  the  company  in  some  other 
and  more  proper  way.  By  paying 
such  a  demand  his  cause  of  action  is 
Just  as  complete  as  If  he  forcibly 
resl.ated  the  demand  and  suffered 
himself  to  be  ejected.  His  ejection  In 
such  case  will  add  nothing  to  his 
cause  of  action."  Monnier  v.  New 
York  Cent.,  etc.  R.  Co..  175  N.  Y. 
2S1.  2S6,  67  NE  669,  96  AmSR  S19, 
r,2  LRA  357  [rev  70  App.  DIv.  405, 
75  NYS  521], 

[f]  Ejection  from  extra  fare  oar. — 
Where  a  passenger  enters  a  chair 
car,  and  persistently  refuses  to  pay 
the  extra  fare  required  by  the  com- 
pany's regulations,  and  Is  ejected  by 
the  conductor,  the  passenger  cannot 
recover  for  injuries  due  to  his  resist- 
ance, where  the  conductor  uses  only 
so  much  force  as  Is  necessary  to 
overcome  the  resistance.  Wright  v. 
California  Cent.  R.  Co.,  78  Cat.  860, 
20  P  740 

Wtigatlon  of  Saanmgmm  generally 
see  Infra  i  1208.  . 
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ing  any  attempt  to  eject  him.*" 

Besisting  a  dangerous  ejection  from  a  moving 
train  does  not  constitute  n^ligenee  defeating  a 
recovery  for  death  resulting  from  being  thus 

ejected.*" 

[$  1197]  E.  Betnm  of  Fare  or  Ticket.  Where 
the  ejection  is  on  the  ground  that  the  twraon  claim- 
ing to  be  transported  as  a  passenger  has  no  right  to 
transportation  by  reason  of  noncompliance  with  a 
contract  requirement  as  to  payment,  the  carrier 
who  is  thus  seeking  to  avoid  the  pretended  con- 
tract on  which  the  passenger  relics  must  return  to 
him  the  consideration  paid,  or  the  portion  thereof 
unearned,^  and  this  has  also  been  held  to  be  true 
where  the  ejection  is  for  other  causes;"  and  in  some 
jurisdictions  this  rale  is  provided  for  by  statute." 
The  conductor  has  the  right,  however,  to  retain  out 
of  the  money  paid  by  the  passenger  the  proper  fare 
for  transportii^  him  to  the  place  where  he  is 
ejected,  even  thoi^h  he  had  no  desire  and  expressed 
no  intention  to  secure  transportatioh  to  that  place 
but  he  cannot  retain  the  whole  or  more  than  is  neces- 
sary for  that  purpose,  and  if  he  should  do  so  the 
ejection  is  wrongfuL*^  It  has  been  held  that  there 
is  no  necessity,  where  the  passenger's  righ+  io 


dance  of  rlffbt  to  trmnsportatloa  see 

flupra  9  1182. 

48.  Milchman  v.  New  York  R.  Co., 
90  Misc.  815.  153  NYS  123;  Raynor 
V.  New  York,  etc..  Tract.  Co..  86 
Misc.  201.  149  NYS  151  [rev  on  other 

S rounds  166  App.  Div.  927  mem,  151 
YS  417]. 

49.  English  V.  Delaware,  etc.. 
Canal  Co.,  66  N.  Y.  464,  23  AmR  G9: 
Sanford  v.  Eighth  Ave.  R.  Co.,  23 
N.  Y.  S48.  80  AmD  286. 

Oontrlbntow  ncgUfftnoa  fuuraUy 
see  intra  E  1202. 

60.  Cal. — Bland  v.  Southern  Pac. 
R.  Co.,  S5  Cal.  570,  36  AmR  50. 

Ind, — Brown  v.  Terre  Haute,  etc.. 
Tract.  Co..  (A.)  110  NE  708,  709,  113 
NE  313  [cit  Cyc]. 

Me. — Burnham  v.  Grand  Trunk  R. 
Co..  63  Me.  298,  18  AmR  220. 

Minn. — Braun  v.  Northern  Pac.  R. 
Co.,  79  Minn.  404,  82  NW  675,  984, 
79  AmSR  497,  48  LRA  319. 

N.  Y. — Hanna  v.  Nassau  Electric 
R.  Co.,  18  App.  Dlv.  137.  45  NYS  437. 

N.  C. — Lankford  v.  Southern  R. 
Co..  1«5  N.  C.  663,  81  SE  998. 

Oh. — Lake  Shore,  etc.,  R.  Co.  v. 
Orndorff,  55  Oh.  St.  589,  45  NE  447, 
60  AmSR  716,  38  LRA  140. 

[a]  ZUnstntloiu. — (1)  If  the  ejec- 
tion Is  for  refusal  after  paying  the 
regular  fare  to  pay  an  additional 
sum  for  not  having  previously  pur- 
chased a  ticket,  the  fare  must  be  re- 
turned or  the  ejection  will  be  unlaw- 
ful. Bland  V.  Southern  Pac.  B.  Co., 
eS  Cal.  570,  3S  AmR  60.  (2)  Where 
the  ejection  is  on  the  ground  that 
the  ticket  has  expired,  the  price  paid 
for  the  ticket,  or  the  portion  thereof 
not  already  earned  by  transporta- 
tion thereunder,  must  be  given  back. 
Burnham  v.  Grand  Trunk  R.  Co.,  63 
Me.  29B.  18  AmR  220. 

[b]  Wliere  a  parent  and  oUld  are 
eiecMd  for  a  refusal  of  the  parent 
to  pay  for  the  child,  if  the  parent 
has  paid  bis  own  fare,  such  faro, 
or  the  unearned  part  thereof,  must 
be  returned,  or  offered  to  be  returned, 
as  a  condition  precedent  to  the  right 
of  removal.  Braun  v.  Northern  Pac. 
R.  Co,  79  Minn.  404,  82  NW  675,  984. 
79  AmSR  497,  49  LRA  319;  Lankford 
V  Southern  R.  Co.,  165  N.  C.  653,  81 
RE  998;  I..ake  Shore,  etc.,  R.  Co.  v. 
OrndorfT.  56  Oh.  St  589,  45  NE  447. 
60  AmSR  716,  38  LRA  140  (holding 
that,  where  a  person  has  paid  fare, 
or  purchased  a  ticket  which  Is  taken 
up  by  the  conductor,  the  conductor 
must,  before  ejectintr  her  end  a  child 
with  her.  on  account  of  her  refusal 
to  pay  the  child's  fare,  return  or 
offer  to  return  to  her  the  unused 


value  of  such  ticket  or  fare  over 
and  above  the  fares  of  both  for  the 
distance  already  traveled), 

[c]  "Stop-over"  tlckota.i — Where 
the  ticket  is  such  that  a  stop-over 
may  be  had  thereon,  the  conductor 
may  tender  a  stop-over  check  instead 
of  money,  but  to  retain  the  ticket 
and  eject  the  parties  from  the  train 
renders  the  company  liable  in  dam- 
ages. Lake  Shore,  etc.,  R.  Co,  v. 
Orndorft.  65  Oh.  St.  689.  46  NE  447. 
60  AmSR  716.  38  LRA  140. 

51.  Baltimore,  etc.,  K.  Co.  v,  Mc- 
Donald, 68  Ind.  316;  Hanna  v.  Nassau 
Electric  R.  Co.,  18  App.  Dlv.  137.  46 
NYS  437.  But  see  Gregory  v.  Chi- 
cago, etc.,  R.  Co..  100  Iowa  345  (hold- 
ing that  a  passenger  who  was  ejected 
from  a  train  for  violating  a  rule 
against  taking  dogs  into  cars  for- 
feited his  right  to  ride  on  the  train 
and  could  not  recover  the  value  of 
his  ticket). 

[a]  Blnlny  on  platform^— If  the 
fare  of  a  street  car  passenger  has 
been  taken  and  he  is  then  ejected  for 
riding  on  the  platform,  contrary  to 
a  city  ordinance,  there  being  no  room 
elsewhere,  the  fare  paid  must  be 
given  back.  Hanna  v.  Nassau  Elec- 
tric R.  Co.,  18  App.  Dlv.  137,  46  NTS 
437. 

52.  See  statutory  provlBions. 
[a]  m  Infllaaft,  under  the  act  of 

March  10,  1875.  !  2  (1  Rev.  St.  [1876] 
p  710),  a  passenger  who  gets  on  a 
train  Intoxicated  and  advises  other 
passengers  not  to  pay  their  fare  Is 
guilty  of  disorderly  conduct,  and 
the  conductor  of  the  train  may, 
after  tendering  him  such  "propor- 
tion of  the  fare  he  has  paid,  as 
the   distance   he   then  is   from  the 

glace  to  which  he  has  paid  his  fare 
ears  to  the  whole  distance  for 
which  he  has  paid  his  fare,"  remove 
htm  from  the  train,  and  If  no  more 
force  Is  used  In  effecting  such  re- 
moval than  Is  necessary  the  railroad 
company  Incurs  no  liability  on  ac- 
count of  such  removal.  Baltimore, 
etc.,  R.  Co.  V.  McDonald,  68  Ind.  316. 

63.  Baltimore,  etc.,  R.  Co.  v.  Mc- 
Donald, 68  Ind.  316:  Braun  v.  North- 
ern Pac.  R.  Co.,  79  Minn.  404.  82  NW 
675,  984.  79  AmSR  497.  49  LRA  319; 
Wardwell  v.  Chicago,  etc.,  R.  Co.,  46 
Minn.  614.  49  NW  206.  24  AmSR  246, 
13  LRA  696  foverr  on  this  point  Du 
Laurans  v.  First  Div.  St.  Paul,  etc., 
R.  Co.,  16  Minn.  49,  2  AmR  102J. 
See  also  cases  supra  note  SO. 

M.  Wardwell  v.  Chicago,  etc.,  R. 
Co.,  46  Minn.  614,  49  NW  206,  "Si 
AmSR  246.  13  LRA  B96. 

65.    Elliott  V.  Southern  Fac.  B.  Co., 


transportation  under  the  ticket  which  he  has  sur- 
rendered has  been  forfeited,  to  return  to  him  the 

ticket."  ■ 

Time  for  return.  Where  a  passenger  has  a  right 
to  the  return  of  the  fare  paid,  or  a  portion  thereof, 
the  ejection  will  be  wrongful,  unless  such  return  is 
previously  made;  it  is' not  sufficient  that  the  tender 
is  made  to  him  after  ejection." 

Betnm  as  a  defense  to  wrongful  ejection.  A 
return  of  ticket  or  money  to  the  ejected  passenger 
does  not  prevent  the  passenger  from  recovering  for 
his  ejection  if  it  was  wrongful." 

[$  1198]  L.  Bight  to  Arrest  or  Detain  Passenger." 
A  carrier  may  not  detain  or  imprison  a  passenger 
who,  after  the  trip  is  completed,  is  unable  to  pro- 
duce his  ticket,  as  the  chaise  for  carriage  is  a  debt 
which  must  be  enforced  by  the  same  remedies  that 
any  creditor  has  against  his  debtor;"  nor,  in  the 
absence  of  statute,  may  it  detain  a  passei^er  who 
has  been  ejected  from  a  train  for  liis  refusal  to 
pay  fare  or  to  produce  a  ticket.""  But  under  srane 
statutes  a  railroad  conductor  is  authorized  to  act 
IE  a  peace  officer,  and  m^  arrest  a  passenger  if 
lic  has  reasonable  ground  for  believii^  him  intoxi- 
cated."* or  if  the  passenger  fraudulently  evades,  or 

145  Cal.  441,  79  P  420,  68  LRA  893; 
Wright  V.  Central  R,  Co.,  78  Cal.  360. 
20  P  740. 

[a]  Sxplred  ticket.— In  California, 
under  Civ.  Code  IE  487,  2188.  provid- 
ing that  a  passenger  who  refuses  to 
pay  his  fare  or  to  exhibit  or  sur- 
render his  ticket  when  reasonably  re- 
quested so  to  do  may  be  ejected,  a 
passenger  who  exhibited  a  limited 
ticket  which  had  expired  and  was 
void,  and  refused  to  pay  his  fare, 
was  properly  ejected,  although  the 
conductor  wrongfully  retained  the 
void  ticket  presented  by  the  pas- 
senger. Elliott  V.  Southern  Pac.  R, 
Co.,  145  Cal.  441,  79  P  420.  68  LRA 
393 

Blglit  to  take  op  forfeited  tlok»ta 
ffeneraUy  see  supra  j  1127. 

66.  Wardwell  v.  Chicago,  etc.,  R, 
Co..  46  Minn.  614,  49  NW  206,  24 
AmSR  246.  13  LRA  596.  Compare 
Ellis  V.  Houston,  etc.,  R.  Co..  30  Tei, 
Civ.  A.  172.  70  SW  114  (holding  that, 
where  a  passenger  who  boarded  a 
freight  train  without  a  required  per- 
mit was  carried  back  to  the  place 
where  he  embarked,  and  put  oft  the 
train  without,  force,  and  It  was  not 
shown  that  he  demanded  a  return 
of  the  money  paid  for  his  ticket,  or 
that  he  was  prevented  from  making 
the  desired  journey  on  that  day,  no 
damage  was  shown). 

57.  Whlttemore  v.  Boston,  etc..  R. 
Co  .  77  N.  H.  61,  86  A  824. 

58.  Acts  of  empire*  mm  poliea 
olBcer,  and  Bpeeial  omoera  ynemijr 
see  Infra  5  1329. 

Arrest  generally  see  Arrest  5  C.  J, 
p  379. 

Assiatanoe  hy  ollloer  In  "'^^nr 
ejection  see  supra  S  1194. 

69.    Lynch  v.  Metropolitan  El.  R. 
Co.,  90  N.  T.  77.  43  AmR  141. 
ee.    San  Antonio,   etc.,   R.  Co. 


Napnier.  (Tex.  Civ.  A.)  141  SW  564. 

faj  UablUty  not  dependent  on 
negligenoei^ — The  liability  of  a  car- 
rier for  the  misconduct  of  Its  agent 
at  a  station  in  confining  in  the  sta- 
tion room  a  passenger  ejected  from 
the  train  for  nia  faflure  to  pay  fare 
or  to  produce  a  ticket  does  not  de- 
pend on  negligence.  San  Antonio, 
etc.,  n.  Co.  V,  Happier,  (Tex.  Civ.  A.) 
141  SW  564. 

ex.  Memphis,  etc.,  R,  Co.  v.  TruB- 
sell,  122  Ark.  616.  183  SW  981;  St. 
Louis,  etc.,  R.  Co.  v.  Waters,  106 
Ark.  619.  152  SW  137  (under  Acta 
11909]  R  3  p  99):  Louisville,  etc..  R. 
Co.  V.  Bell.  166  Ky.  400,  179  SW  400. 

ial  Wkat  eonstltntM  iBtoxieattim. 
'or  one  to  be  In  an  Intoxicated 
condition  he  need  not  be  under  tbe 


For  later  omms,  dwrelopoMBta  and  ObaiiffM  in  the  law  see  cumulative  Annotations,  same  title,  pace  jmd  not*  number. 
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attempts  to  evade,  the  payment  of  fare,  or  refuses 
to  pay  fare.^  Such  a  statute  does  not  relieve  the 
carrier  from  liability  for  the  conductor's  act  in 
making  a  wrongful  arrest  or  ejection;"*  but  it  has 
been  held  that,  if  a  conductor  makes  an  arrest 
under  the  statute  in  good  faith  and  with  the  rea- 
sonable belief  that  the  passenger  is  intoxicated,  the 
carrier  is  not  liable  even  though  it  afterward  ap- 
pears that  he  was  not  intoxicated.**  A  servant  who 
has  no  authority  to  direct  arrests  does  not  render 
the  carrier  liable  by  causing  the  arrest  of  a  pas- 
senger after  ejection." 

[$  1199]  M.  Liability  for  Wrongfnl  Ejection— 1. 
In  Oener^"*  The  carrier  is  liable  for  the  wrongful 
acts  of  its  employees  in  charge  of  the  train  or  other 
conveyance  in  ejecting  persons  therefrom,  so  far  as 


such  employees  are  acting  within  the  course  or  scope 
of  their  employment,"  and  the  passenger's  right  to 
recover  cannot  be  affected  by  any  rule  of  the  carrier 
prescribing  the  duties  of  its  agents  or  conductors." 
This  rule  also  applies  to  a  wrongful  ejection  from 
a  waiting  room.™  The  carrier  is  liable  for  the 
damages  resulting  from  an  unlawful  ejection  by 
its  employees,  even  though  they  act  recklessly,  will- 
fully, or  maliciously,  provided  their  acts  are  done 
in  the  discharge  of  their  duty  as  employees  of  the 
carrier,  and  within  the  general  scope  of  their  duties 
or  course  of  their  employment,  although  some 
cases  hold  that  the  carrier  is  not  liable  for  wanton 
or  willful  acts  of  its  employees  in  making  an  ejec- 
tion,'* unless  the  carrier  authorized  or  ratified  the 
acts,"  or  was  guilty  of  misconduct  in  the  employ- 


influence  of  Intoxicants  to  such  an 
extent  as  to  have  lost  the  normal 
control  of  hta  faculties,  "and  to 
evince  a  disposition  of  violence  and 
Quarrelsomeness,"  since  a  man  may 
be  "drunk"  whenever  he  Is  under  the 
Influence  of  Intoxicating  liquors  so 
as  to  affect  his  acts  or  conduct,  so 
that  persons  cominp  In  contact  with 
him  can  readily  know  that  Intoxi- 
cants have  affected  him  In  that  re- 
spect. St.  LioulB,  etc.,  R-  Co.  v. 
Waters.  105  Ark. '  619,  624,  162  SW 
137.    See  also  supra  S  1166. 

88.  Krulevltz  v.  Eastern  R.  Co., 
143  Mass.  228,  9  NE  613;  Beckwlth  v. 
Cheshire  R.  Co.,  143  Mass.  68,  8  NE 
875. 

[a]  Xn  MassaohnjiettK,  under  Pub. 
St  o  112  S  197.  enacting  that  a  per- 
son who  fraudulently  attempts  to 
evade  the  payment  of  a  fare  estab- 
lished by  a  railroad  corporation  shall 
be  punished,  and  that  "no  person 
shall  be  removed  from  a  car  of  a 
steam  railroad  corporation  except  as 
provided  in"  e  103  5  18  (that  Is,  by 
a  railroad  police  officer  who  must  re- 
move him  to,  and  confine  him  in,  the 
baggage  car  or  other  suitable  car, 
and  place  him  In  charge  of  an  ofHcer 
at  some  station),  "nor  from  a  train 
except  at  a  regular  passenger  sta- 
tion,*' a  child  of  the  age  at  which 
the  rules  of  a  railroad  corporation 
require  the  payment  of  a  fare,  and 
traveling  in  the  custody  of  his  par- 
ent, on  refusal  to  pay  such  fare, 
may  be  removed  from  the  train  at  a 
regular  passenger  station,  without 
being  arrested.  Beckwlth  v.  Chesh- 
ire R.  Co.,  143  Mass.  68.  8  NE  875. 

[b]  "Ejeotcd  or  removed"  not  "re- 
moved by  arrest." — The  words  "eject- 
ed or  removed,"  as  used  in  the  re- 
quest for  a  ruling  that  the  evasion  or 
attempt  to  evade  the  payment  of  fare 
for  which  the  passenger  may  be  law- 
fully ejected  or  removed  must  be  a 
fraudulent  evasion,  cannot  be  con- 
strued as  meaning  "removed  by  ar- 
rest." Marshall  v.  Boston,  etc.,  R. 
Co.,  145  Mass.  164,  168.  13  NE  S84. 

63.  Hager  v.  St.  Louis,  etc.,  R. 
Co.,  117  Ark.  311,  174  SW  565. 

£a]  BcMOiis  for  rule. — "It  la  now 
the  contention  of  appellant  that 
when  a  conductor  arrests  a  passenger 
and  ejects  him  from  a  train,  in  pur- 
suance of  the  Act  of  1909  (Acts  1909, 
p  99.  B  S>  conferring  upon  him  that 
power,  he  acts  solely  as  a  peace  offi- 
cer, and  the  railway  company  can- 
not b«  held  responslole  for  his  acts. 
We  cannot  agree  with  counsel  in 
their  contention.  It  is  the  settled 
law  that  when  a  railway  company 
puts  a  conductor  In  charge  of  its 
train,  anfl  he  wrongfully  ejects  a 
passenger  from  the  car,  the  railway 
company  must  bear  the  blame  and 

fiay  the  damages.  This  Is  so  because 
t  Is  the  duty  of  the  railway  com- 
pany to  treat  Its  passengers  prop- 
erly and  to  carry  them  safely.  There 
is  nothing  In  the  act  in  question  to 
indicate  that  It  was  the  Intention  of 
the  I>el8lature  to  diminish  the  re- 
sponsJblltty  of  the  common  carrier  or 
to  render  It  less  liable  for  failure  to 
discharge  Its  duties  than  before  the 
passage  of  the  act   The  conductor  Is 


the  person  whom  the  railway  com- 
pany puts  In  charge  of  Its  trains,  and 
It  was  the  evident  Intention  of  the 
Legislature  to  enable  the  company  to 
discharge  the  duties  it  owed  its  pas- 
sengers the  more  efficiently  through 
its  conductor  by  the  enactment  of 
the  statute  in  question.  It  gave  the 
conductor  the  protection  as  well  as 
the  authority  and  power  of  the  state 
In  keeping  and  enforcing  the  law." 
St  Louis,  etc.,  R.  Co.  v.  Waters,  lOB 
Ark.  619,  623.  152  SW  137. 

False  ImpnaouiLeiLt  geaeraUT  see 
False  Imprisonment  [19  Cyc  3271. 

64.  St.  Louis,  etc.,  R.  Cfo.  v.  Wa- 
ters, 105  Ark.  619,  162  SW  187;  St 
Louis,  etc..  R.  Co.  V.  Hudson,  BE  Ark. 
506,    130    SW  634. 

66.  Chicago,  etc.,  R.  Co.  v.  Nel- 
son, 87  Ark.  S24,  113  SW  44;  St 
Louis,  etc.,  R.  Co.  v.  Wyatt,  84  Ark. 
193,  105  SW  72;  Cunningham  v.  Se- 
attle Electric  R.,  etc.,  Co.,  3  Wash. 
471,  28.  P  745. 

[a]  Station  master. — A  carrier  Is 
not  liable  for  wrongful  arreirt  made 
under  the  direction  of  station  master 
where  such  servant  acts  without  au- 
thority. Chicago,  etc..  R.  Co,  v.  Nel- 
son, 87  Ark.  624,  113  SW  44. 

Pals*  imprlsoiuBraii  by  rngtot  gm- 
eraUj  see  False  Imprisonment  [19 
CyTl271. 

66.  XdabUlty  for  necUffeno*  or 
wrong*  of  employees  ffsnsrsUr  see 
Infra  S  1324  et  seq. 

67.  Ark. — Moore  v.  St.  Louis,  etc., 
R.  Co.,  67  Ark.  389,  55  SW  161. 

Ga. — Mclver  v,  Florida  Cent,  etc.. 
R.  Co.,  110  Ga.  223,  36  SE  775. 

in.— Union  R.,  etc.,  Co.  v.  Kalla- 
her,  114  III.  326,  2  NE  77. 

Minn. — Cain  v.  Minneapolis,  etc., 
a.  Co..  39  Minn.  297,  39  NW  635. 

Mo. — Ferguson  v.  Missouri  Pac.  R. 
Co.,  177  SW  616. 

N,  Y. — Sanford  v.  Eighth  Ave.  R. 
Co.,  23  N.  Y.  343.  80  AmD  286. 

Pa. — Young  V.  Pennsylvania  R,  Co., 
115  Pa.  112,  7  A  741. 

Wash. — Mills  V.  Seattle,  etc.,  R. 
Co.,  60  Wash.  20,  96  P  520,  19  LRA 
NS  704. 

Wis. — Daley  v.  Chicago,  etc.,  R. 
Co..  145  Wis.  249.  129  NW  1062,  32 
LRANS  1164. 

[a]  By  namager  of  •zonndon.. — 
Where  a  railroad  company  ran  a  spe- 
cial excursion  train  from  which  a 
person  properly  entitled  to  ride  with 
the  excursion  was  ejected  by  a  per- 
son not  connected  with  the  railroad 
but  acting  as  a  manager  of  the  ex- 
cursion, the  company  was  liable. 
-Moore  v.  St.  Louis,  etc.,  R.  Co.,  67 
Ark.  389,  55  SW  161. 

ib]  By  Sffsnt  of  TwUlge  company. 
L  transfer  company  transporting 
passengers  by  rail  across  a  bridge 
may  be  liable  for  a  wrongful  ejec- 
tion of  a  passenger  from  its  trains 
by  an  agent  of  the  bridge  company. 
Union  R.,  etc.,  Co.  v.  Kallaher,  114 
111.  326,  2  NE  77. 

[c]  a  J  servant  of  anion  station. 
— A  railroad  company  using  a  union 
station  will  be  liable  for  the  wrong- 
ful ejection  of  one  of  Its  passengers 
by  a  servant  of  the  Independent  com- 
pany managing  the  station.  PenSeld 
T.  Cleveland,  etc.,  R.  Co.,  26  App.  DIt. 


413,  50  NYS  79. 

[d]  Baggageman. — Where  the 
rules  of  a  railroad  company  confer 
on  the  conductor  the  authority  to 
eject  passengers,  and  require  the 
baggageman  to  Inform  the  conductor 
of  trespassers  on  the  train  and  to 
aid  in  ejecting  trespassers  when 
called  on  by  the  conductor,  and  the 
baggageman,  without  calling  on  the 
conductor  or  welting  for  his  orders, 
ejects  a  trespasser  and  uses  excess- 
ive force,  he  acts  within  the  scope 
of  bis  employment,  although  outside 
of  the  express  authority  conferred 
on  him,  so  as  to  make  the  company 
liable  for  bis  wrongful  act.  Daley 
V.  Chicago,  etc.  R.  Co.,  146  Wis.  249, 
129  NW  1062.  32  LRANS  1164. 

[e]  Wlure  a  oar  greaser  employed 
by  an  electric  railroad  company  com- 
mits an  assault  on  a  passenger  who 
has  become  a  trespasser  in  endeav- 
oring to  eject  him  from  the  car,  the 
greaser's  act  is  not  within  the  scope 
of  his  employment,  so  that  the  car- 
rier Is  not  responsible  therefor,  un- 
less what  Is  done  Is  to  assist  the 
conductor,  at  his  express  or  Implied 
request.  Mills  v.  Seattle,  etc.,  R. 
Co..  60  Wash.  20,  96  P  620,  19  LRANS 
704. 

68.  Baltimore,  etc..  R.  Co.  v. 
Thornton,  188  Fed.  868,  110  CCA  602. 

69.  St.  Louts  Southwestern  R.  Co. 
v.  Green,  99  Ark.  672,  139  SW  307 
(refusal  to  permit  a  colored  iiassen- 
ger  to  enter  a  waiting  room  provided 
iTor  colored  passengers). 

TO.   See  supra  9  1194. 

[a]  In  order  to  reoorsr  pvalttr* 
damages  from  a  carrier  for  injuries 
sustained  In  being  wantonly  thrown 
from  a  moving  train.  It  Is  essential 
that  it  appear  that  the  employee  of 
the  carrier  charged  as  guilty  was 
acting  within  the  tine  of  nis  service 
or  duty.  Illinois  Cent.  R.  Co.  v. 
Black.  122  111.  A.  439.  See  also  infra 
S  1210. 

71.  Pittsburgh,  etc.,  R.  Co.  v. 
Russ,  57  Fed.  822,  6  <XA  697:  Hlb- 
bard  v.  New  York,  etc.,  R.  Co.,  15 
N.  Y.  465;  Wright  v.  Glens  Falls, 
etc.,  R.  Co.,  24  App.  Dlv.  617,  48  NYS 
1026;  AUegheny  Valley  R.  Co.  v.  Mc- 
Laln,  91  Pa.  442;.  Pennsylvania  Co. 
V.  Toomey.  91  Pa.  2E6. 

nxmsmrj  daauagss  see  Infra  t 
1210. 

72,  Wright  V.  Glens  Falls,  eto^ 
R.  Co..  24  App.  Dlv.  617,  48  NYS 
1026;  Denison,  etc.,  R.  Co.  v.  Randell, 
29  Tex.  Civ.  A.  460,  69  SW  1013. 

[a]  Batlfloatloni — Where,  in  an 
action  for  malicious  assault  and  for 
the  ejecting  of  a  passenger  from  a 
street  car.  It  is  shown  that  the  con- 
ductor was  prosecuted  before  a  jus- 
tice, that  the  railroad  defended  him 
by  its  attorneys,  that  its  general 
manager  was  present  at  the  trial  and 
paid  the  conductor's  flne,  and  that 
he  was  retained  In  the  company's 
employ  after  the  assault,  it  justifies 
a  nndins  that  the  company  ratified 
the  conductor's  acts.  Denison,  etc.. 
R.  Co.  V.  Randell,  29  Tex.  Civ.  A. 
460.  69  SW  1013. 

Bnenplary  daaukfss  see  infra  I 

"^"^  Digit-zed  bytjOOgle 


764    [IOC.  J.] 


CARRIERS 


[§§  1199-1200 


ment  or  the  retention  of  the  employees;''  bat  the 
carrier  has  been  held  not  liable  in  such  cases  if 
the  employees  act  for  their  own  ends,  and  not  for 
the  purpose  of  exercising  their  authority  ant^  of 
performing  their  duties  as  employees.''*  But  with 
reference  to  passengers,  that  is,  those  entitled  to 
be  transported  as  distinct  from  trespassers  or  per- 
sons seeking  to  secure  transportation  without  right, 
it  is  generally  held  to  be  immaterial  whether  or 
not  the  employee  of  the  company  is  acting  within 
the  scope  of  his  authority  or 'course  of  his  employ- 
ment, for  it  is  the  duty  of  the  carrier  to  afford 
protection  to  the  passenger,^''  and  the  carrier  is 
liable  in  such  a  case,  although  the  ejection  is  done 
through  an  error  of  judgment,''  and  without  regard 
to  the  care  exercised  in  ejecting  him.'' 

Defenses.'"  Where  a  passenger  is  wrongfully 
ejected,  his  right  to  recover  therefor  is  not  waived 
or  defeated  by  the  fact  that  he  subsequently  secures 
transportation  without  additional  payment  or  dam- 
age resulting  from  the  delay,'*  or  that  he  purchases 
another  ticket,^  or  that  the  contract  of  carriage  is 
rescinded"^  unless  such  right  is  released  in  the 
contract  or  rescission,"*  or  that  the  carrier  is  sub- 
ject to  a  penalty  for  its  wrongful  act,"^  or  by  the 
fact  that  the  carrier's  employee  acted  in  good 

73.  Wright  V.  Olens  Falls,  vtc.. 
R.  Co..  24  App.  Dlv.   617.  48  NTS 

1026. 

74.  Chicago,  etc.,  R.  Co.  v.  Ran- 
dolph. 66  111.  A.  208-  Marlon  v.  Chi- 
cago, etc.,  R.  Co.,  59  Iowa  428,  13 
NW  415;  Tazoo,  etc.,  R.  Co.  v.  An- 
derson, 77  Miss.  28,  26  S  865;  Mur- 
phy V.  Central  Park,  etc.,  R.  Co..  48 
N.  Y.  Super.  96. 

75.  St.  Louis,  etc..  R.  Co.  v.  Kll- 

eatrick,  67  Ark.  47,  64  SW  971;  Sea- 
oard  Air  Line  R.  Co.  v.  O'Quln,  124 
Ga.  867,  52  SE  427,  2  LRANS  472; 
Brunswick,  etc,  R.  Co.  v.  Bostwlck, 
100  Ga.  96.  27  SE  7SG;  UlBSOurt,  etc., 
R.  Co.  V.  Brown,  (Tex.  Civ.  A.)  1$6 
SW  1076. 

[a]  Ai  to  trespftwWd — Where  a 
porter  tn  pushing  a  person  from  the 
train  acted  without  authority,  and 
there  was  no  lack  of  diligence  on  the 
part  of  the  conductor  In  falling  to 
discover  and  to  prevent  the  wrong- 
ful act.  the  carrier  would  not  be 
liable  If  the  person  ejected  was  a 
trespasser  on  the  train.  Missouri, 
etc.,  R.  Co.  V,  Brown,  (Tex.  Civ.  A.) 
185  SW  1076. 

iregligenoe  or  wronn  of  enu 
ployee  generally  see  infra  9!  1324- 
1328. 

76.  Chicago  Union  Tract.  Co,  v. 
McCIevey.  ll6  111.  A.  21;  Rowe  v. 
Brooklyn  Heights  R.  Co.,  80  App. 
Dlv.  477,  81  NTS  106;  Cincinnati 
Northern  Tract.  Co.  v.  Rosnagle,  84 
Oh.  St.  310,  96  NE  884,  86  IJRANS 
1080.  AnnCasl912C  639. 

[a]  A  oondnotoT  in  cluuT*  of  a 
stmt  car  im  tbe  agent  of  u«  oom- 
pauy,  and  the  power  Inherent  in  the 
company  to  eject  from  Its  cars  per- 
sons who  refuse  to  pay  the  custom- 
ary fare  Is  vested  In  him,  and  If  by 
an  error  in  judgment  he  ejects  one 
who  Is  entitled  to  the  rights  of  a 
passenger,  the  company  Is  responsi- 
ble for  such  error,  for  In  legal  con- 
templation the  company  Is  present 
and  la  acting  In  the  person  of  its 
conductor.  Chicago  Union  Tract.  Co. 
V,  McCIevey.  126  111.  A,  21. 

[b]  Witak*  of  Inspector, — Where 
a  street  railroad  inspector,  in  eject- 
ing an  employee  from  a  seat  in  a 
ear.  acted  under  a  mistaken  Impres- 
sion that  such  employee  was  not  en- 
titled to  ride  In  such  seat,  under  a 
rule  of  the  company,  his  act  'could 
not  be  juRtlfled  on  the  ground  that 
he  had  authority  to  make  rules  which 
the  employee  was  bound  to  obey. 
Rowe  V.  Brooklyn  Heights  It  Co., 
80  App.  Dlv.  477.  81  NTS  108. 

77.  St.  Louis,  etc.,  R.  Co.  v.  Oa- 


faith,"  since  the  good  faith  of  the  servant  ia  avail- 
able only  in  defeating  a  recovery  for  exemplary 
dam^es."  But  he  cannot  recover  damages  for 
delay,  where  after  the  ejection  he  ia  offered  an 
opportunity  to  continue  his  journey  on  the  same 
train.«» 

Ferfonnance  of  statntoiy  duty.  Where  a  con- 
ductor in  ejecting  a  passenger  does  so  in  the  dis- 
charge of  a  specific  duty  imposed  On  him  by  statute, 
and  not  in  enforcing  any  private  right  or  role  of 
the  carrier,  the  carrier  is  not  liable  for  damages  in 
an  action  by  a  passenger  for  wrongful  ejection." 

What  law  governs.  The  law  governing  an  ejec- 
tion of  a  passenger,  and  the  rights  and  liabilities 
arising  therefrom,  is  the  law  of  the  place  where  the 
ejection  was  made.** 

[$  1200]  2.  Applicatioiis  of  Rules.  Conductor.  In 
accordance  with  the  general  rule  that  the  carrier  is 
liable  for  the  wrongful  acts  of  its  employees  within 
the  course  of  their  employment,  it  is  held  that 
where  a  railroad  or  street  car  conductor  ejects  a 
passenger  from  his  train  or  car,  either  wrongfully, 
that  is,  where  there  is  no  right  to  eject,  or  negli- 
gently, the  carrier  is  responsible  for  any  resulting 
injury,  for  it  is  within  the  scope  and  course  of  the 
employment  of  the  eondnctor  to  determine  who  is 


born,  67  Ark.  899,  66  SW  142;  Mary- 
land, etc.,  R.  Co.  V.  Knight,  122  Md. 
676,  89  A  1091.  See  also  supra  S 
1194. 

78.  Contrlbntorr   bmUsmm*  Bee 

infra  g  1202. 

79.  Southern  R.  Co.  v.  Wood,  114 
Ga.  140,  39  SB  894.  66  LRA  636. 

[a]  ninctratlon. — The  fact  that 
a  passenger  holding  a  return  ticket 
which  requires  that  It  must  be  signed 
and  stamped  at  his  destination  for 
the  return  pasBare,  and  who  ha«  been 
expelled  from  tne  train,  returns  to 
the  point  where  he  had  boarded  the 
train,  and  has  the  ticket  signed  and 
stamped  as  required  within  the  time 
limit  fixed  therein,  and  uses  the 
same  In  this  condition  for  return 
passage  on  another  train,  does  not 
waive  or  extinguish  any  right  he 
might  have  for  the  wronK  committed 
In  expelling  him  from  tne  train  be- 
fore the  ticket  was  so  signed  and 
stamped.  Southern  R.  Co.  v.  Wood, 
144  Oa.  140,  88  BE  884.  55  LRA 
636. 

80.  Atchison,  etc.,  R.  Co.  v.  Lucas, 
105  Tex.  82,  144  SW  1186,  89  L.RANS 
612. 

[a]  lUnatfatton^The  fact  that 
a  passenger,  after  having  been  In- 
formed that  she  could  not  travel  on 
a  nonvalldated  ticket,  purchased  a 
local  ticket  In  order  to  get  on  the 
train  does  not  constitute  a  waiver  of 
her  rleht  to  recover  damages  for 
wrongful  ejection  because  of  the  car- 
rier's refusal  to  accept  the  flrst 
ticket  for  transportation.  Atchison, 
etc.,  R.  Co.  V.  Xucaa.  106  Tex.  82, 
144  SW  1126,  39  LRANS  612. 

81.  Georgia  R.  Co.  v.  Baldonl,  115 
Ga.  1013,  42  SB  364;  Spry  v.  Missouri, 
etc..  R.^o.,  73  Mo.  A.  203. 

[  a  ]  Kight  to  reiolnA ;  f rand  in 
"^"^"g  aigt%g: — Where  a  pansen- 
ger,  in  suing  a  railroad  company  for 
a  wrongftii  ejection,  had  procured 
his  trunk  to  be  checked  two  days 
before  he  undertook  to  use  his 
ticket,  and  when  he  attempted  to  use 
it  was  put  off  on  the  ground  that 
his  ticket  had  expired,  and  It  was 
long  subsequently  ascertained  that 
his  trunk  contained  merchandise  In- 
stead of  baggage.  It  was  proper  to 
refuse  to  charge  that  on  account  of 
this  fraud  the  company  had  a  right 
to  cancel  the  contract  and  was  not 
liable  for  the  ejection.  Georgia  R. 
Co.  V.  Baldonl.  116  Oa.  1018.  12  8E 
364. 

83.    Spry  v.  Missouri,  etc.,  R.  Co., 
73  Mo.  A.  203. 
83.    Charbonneau  v.  Nassau  Elec- 


tric R.  Co.,  123  App.  Dlv.  631,  108 
NYS  105. 

[a]  lUnstratlon. — ^The  fact  tliat 
a  penalty  Is  imposed  by  statute  on 
the  carrier  for  violation  of  the  law 
requiring  the  giving  of  transfers 
does  not  deprive  a  passenger,  pre- 
senting; a  transfer  valid  on  its  race, 
who  Is  summarily  ejected,  of  a 
remedy  by  action  for  damages.  Char- 
bonneau V.  Nassau  BlectrTc  R.  Co.. 
123  App.  Dlv.  631.  108  NTS  105. 

84.  Seaboard  Air- Line  R.  Co.  t. 
O'Quln.  1^4  Ga.  357.  52  SB  427,  2 
LRANS  472  and  note;  Jacobs  v. 
Third  Ave.  R.  CCt..  71  App.  Dlv.  199, 
75  NTS  679.  10  NTAnnCas  468  [rev 
34  Misc.  512.  69  NTS  981]. 

Histafc*  of  eondnotov  m  to  zlcftt 
to  tranapoststloB  fsaarany  see  aupra 

g  1185. 

85.  Seaboard  Alr-Llne  R.  Co. 
O'Quln.  124  Ga.  867,  58  SB  487.  t 
LRANS  472. 

Szsmplarr  damages  gensraUjr  see 

Infra  t  1210. 

88.  Louisville,  etc.  R.  Co.  t.  Hine, 
121  Ala.  234.  25  S  857. 

87.  Stratford  v.  Midland  ValUT 
R.  Co.,  36  Okl.  127.  128  P  98. 

[a]  Hi  Oklahomm  under  Coms. 
L.  (1909)  S  443.  which  Imposes  the 
specific  duty  of  removing  any  pas- 
senger not  entitled  to  ride  under  the 
provisions  of  the  so-called  "Jim 
Crow "  Aet  on  the  conductor  In 
charge  of  the  train,  car,  etc..  and 

frovldes  a  heavy  penalty  for  his 
allure  to  enforce  the  law  In  that 
respect,  and  exempts  the  company, 
manager,  conductor,  receiver,  or 
other  ofncer  from  liability  for  dam- 
ages for  the  lawful  removal  of  any 
passenger,  as  provided  for  in  such 
act,  the  duty  is  one  Imposed  specific- 
ally on  the  conductor  by  law.  and 
not  on  the  carrier,  and  the  latter  will 
not  be  liable  for  damages  In  a  suit 
brought  by  a  passenger  against  it 
for  a  wrongful  ejection  occasioned 
by  the  conductor  and  which  waa  in 
no  way  ordered  or  authorized  by  the 
carrier.  Stratford  v.  Midland  Val- 
ley R.  Co.,  36  Okl.  127,  128  P  98. 

■nployee  aottxlg  as  peace  oAaes 
see  supra  9  1198;  Infra  |  1329. 

88.  Magill  V.  Seaboard  Air  Lilne 
R.  Co..  84  S.  C.  416,  66  SB  561. 

What  law  govenuit 
Faasenger's   failure    or    refusal  to 
comply  with  regulations  see  supra 
S  1167. 

Limitation  of  or  exemption  from  lia- 
bility  for   negligence   see  supra 

a  1164. 


For  latoi  eases,  devSlopments  and  ohaavea  In  the  law  see  cumulative  Annotations,  same  title,  page  ai^  npte  nvmber. 
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entitled  to  transportation  on  hia  train  or  ear,  and  to 
ejeet  therefrom  those  not  so  entitled,  and  it  is 
immaterial  that  the  eraidactor  in  the  wrongful  or 
negligent  act  violates  his  instnioti<m8;"'  and  the 
same  liability  extends  to  aets  of  persons  employed 
by  the  eondnetor  to  assist  him  in  the  ejection."** 

Driver  or  motomum.  "Where  the  driver  of  a 
street  ear  has  authority  to  ejeet  from  the  ear  those 
not  entitled  to  transportation,  the  carrier  will  be 
liable  for  his  wron^ol  or  n^l^;ent  acts  in  so 
doing,"*  but  not  where  he  is  not  in^sted  with  the 
general  numagment  imd  control  of  the  ear  but  has 
siwcifie  duties  such  as  a  grifnuan  or  motorman.*^ 

Biakenuui.  A  brakeman  on  a  raiLroad  does  not 
necessarily  have  the  authority,  in  consequence  of 
his  general  employment,  to  determine  who  is  en- 
titled to  transportation,  or  to  ejeet  persons  not  so 
entitled,  and  if  he  acts  without  such  authority  his 


aets  are  nAt  ebai^able  to  the  carrier,"  except  so 
far  as  they  constitute  a  violation  of  the  carrier's 
duty  to  protect  its  passengera.**  But  where  it  is 
within  the  scope  of  his  duty  to  eject,  then  for  his 
wrongful  or  n^igent  acts  the  carrier  is  liable, 
althoi^h  he  violates  his  instructions  or  the  rules 
of  the  company.*" 

[  (  1201]  3.  Oompanles  and  Persons  Idable.  Where 
a  ticket  agent  of  one  carrier  acts  as  the  agent  of 
another  carrier,  the  latter  company  is  liable  for 
ejecting  a  passenger  by  reason  of  the  ticket  agent 
giving  him  a  wrong  or  defective  ticket,""  or  makiz^ 
a  mistake  in  validatii^,"'  or  refusii^  to  ^idate,"" 
his  ticket  for  a  return  trip.  But  it  has  been  held 
that  a  carrier  whose  agent  issues  a  defective  ticket 
is  not  liable  for  the  passenger's  wrongful  ejection 
by  a  connecting  carrier,  where  the  mistake  in  the 
ticket  and  its  explanation  were  apparent  to  the 


89.  Cal. — Kline  v.  Central  Pac. 
R.  Co.,  37  Cal.  400.  99  AmD  282; 
Turner  v.  North  Beach,  etc.,  R.  Co., 
14  Cal.  B94. 

Colo. — Denver  Tramway  Co.  v. 
Reed.  4  Colo.  A.  BOO,  36  P  BB7. 

III. — Sanders  v.  Illinois  Cent.  R. 
Co.,  90  111.  A.  682. 

Ind. — Terre  Haute,  etc.,  R.  Co.  v. 
Fltifferald,  4?  Ind.  79. 

Kan. — Southern  Kansas  R.  Co.  t. 
Rice,  38  Kan.  398,  16  P  817,  5  AmSR 
766. 

Mass. —  Holmes  v.  Wakefield,  12 
Allen  580.  90  AmD  171. 

Mich. — Great  Western  R.  Co.  v. 
Miller,  19  Mich.  305. 

Mo. — Travers  v.  Kansas  Pac.  R. 
Co..  es  Mo.  421. 

Nebr. — Fremont,  etc,  R.  Co.  v. 
Root,  49  Nebr.  900,  69  'NW  S97. 

N.  H.-~Hillar(l  v.  Ooold,  34  N.  H. 
230.  66  AmD  766. 

N.  T.— SchultS  T.  Third  Ave.  R. 
Co..  89  N.  T.  242  [rev  46  N.  T.  Super. 
2113. 

Oh. — ^Ann  Arbor  R,  Co.  v.  Amos,  86 
Oh.  St.  300,  97  NG  978,  43  LRANS 
587;  Passenger  R.  Co.  v.  Young,  21 
Oh.  St.  618,  8  AmR  78. 

Tex. — Qulf,  etc.,  R.  Co.  v.  Conder, 
23  Tex.  Civ.  A.  488.  68  SW  58. 

[a]  man  •  paasaaew  la  ar- 
iwitaa  at  a  station  before  reaching 
his  destination,  on  the  mistaken  Idea 
that  he  ts  the  person  who  had  as- 
aanlted  the  conductor  at  another 
town  some  time  prior  thereto,  the 
company  la  liable  for  the  ejection, 
although  the  conductor  acted  con- 
trary to  orders  not  to  make  any  ar- 
rests. Gulf,  etc.,  R.  Co.  V.  Conder, 
23  Tex.  Civ.  A.  488,  68  SW  58. 

•0.  Hull  V.  Boston,  etc.,  R.  Co.. 
210  Mass.  159,  96  NE  56,  36  LRANS 
406,  AnnCasl012C  1147;  Coleman  v. 
New  York,  etc.,  R.  Co.,  106  Mass. 
160;  Jardlne  v.  Cornell.  50  N.  J.  I,. 
485,  14  A  690;  Mills  v.  Seattle,  etc., 
R.  Co.,  50  Wash.  20,  96  P  620,  19 
LRANS  704. 

Aaalatanoe  of  poUoe  onoera  see 
supra  S  1194. 

91.  Louisville  City  R.  Co.  v. 
Mercer.  11  KyL  810;  Corbett  v. 
Twenty-Third  St.  R.  Co.,  42  Hun 
(N.  Y.)  687;  Meyer  v.  Second  Ave. 
R.  Co.,  21  N.  Y.  Super.  305;  Amato 
V.  Sixth  Ave.  R.  Co..  9  Misc.  4,  29 
NYS  51;  Healey  v.  City  Pass.  H.  Co., 
28  Oh.  St.  23. 

[a]  Ejeotlon  of  treRpaaBera. — It 
is  a  part  of  the  duty  of  a  street  car 
driver  to  keep  trespassers  off  his 
car,  and  therefore,  where  he  compels 
a  boy  who  entered  it  to  sell  a 
paper  to  a  passenger  to  Jump  off 
while  the  car  fs  In  rapid  motion, 
such  act,  although  wanton  and  reck- 
less, is  within  the  scope  of  his  em- 
ployment. Baber  v.  Broadway,  etc., 
R.  Co..  10  Misc.  109,  30  NTS  931. 

[bj  Wlure  the  saua  vanoa  la 
aan^Myad  to  dzlve  Hia  ear  and  to 
o^Iaet  faraa,  and  Is  authorlnd  by 
the  company  to  eject  passengers  who 
will  not  pay  ftire,  the  company  may 
be  liable  to  a  person  put  on,  fbr 


injuries  which  he  sustains  either 
through  the  use  of  excessive  vio- 
lence by  the  company's  ag^nt  In  put- 
ting him  off  or  through  negligence 
of  the  agent  in  his  duties  as  driver, 
as,  for  example,  If  he  does  not  stop 
the  car  at  the  time.  Healey  v.  City 
Pass.  R.  Co.,  28  Oh.  St.  23. 

[c]  Car*  and  good  faith. — Al- 
though the  driver  of  a  street  car 
may  act  In  good  faith  In  requiring 
a  passenger  to  pay  or  to  leave  the 
car.  It  does  not  lollow  that  he  la  ex- 
cused from  all  care  in  the  manner 
of  putting  the  passenger  off,  when 
the  latter  refuses  to  obey  an  order 
to  leave.  Louisville  City  R.  Co.  v. 
Mercer,  11  KyL  810. 

93.  Devlne  v.  Chicago  City  R.  Co., 
162  111.  A.  243;  Ramlng  v.  Metropoli- 
tan St.  R.  Co..  157  Mo.  477.  57  SW 
268.  See  also  Pittsburg,  etc.,  R. 
Co.  v.  Donahue,  70  Pa.  119. 

[a]  nreanawtton^An  employee 
on  a  car  who  is  not  Intrusted  with 
its  general  management  and  control, 
as  where  he  has  spaclflc  duties,  such 
as  a  motorman,  is  not  presumed  to 
be  authorized  oy  hia  employer  to 
eject  persons  from  the  car  for  the 
reason  that  the  removal  of  pas- 
sengers la  not  ordinarily  within  the 
scope  of  the  employment  of  motor- 
men  or  brakemen.  Devlne  v.  Chi- 
cago City  R.  Co.,  162  III.  A.  248.  Pre- 
sumptions and  burden  of  proof  gen- 
erally see  Infra  S  1222. 

[b]  She  motorman  of  a  street  oar, 
whose  only  duty  is  to  operate  the 
machinery,  is  not  within  the  scope 
of  his  employment  in  ejecting  a  boy 
who  was  trying  to  ride  on  the  run- 
ning board  of  the  car.  Drolshagen  v. 
Union  Depot  R.  Co.,  186  Mo.  258,  86 
SW  344. 

93.  111. — Chicago,  etc.,  R.  Co.  v. 
Moran,  129  111.  A.  38:  Chicago,  etc., 
R.  Co.  V.  Moran,  117  111.  A.  42. 

Iowa. — Marlon  v.  Chicago,  etc.,  R. 
Co.,  59  Iowa  428.  13  NW  415. 

Mich. — Hartfgan  v.  Michigan  Cent. 
R.  Co.,  113  Mfch.  122,  71  NW  4B2: 
Randall  v.  Chicago,  etc.,  R.  Co.,  113 
Mich,  lis,  .71  NW  460,  38  LRA  666. 

N.  Y. — Hughes  v.  New  York,  etc., 
R.  Co..  36  N.  Y.  Super.  222. 

Tex. — International,  etc.,  R.  Co.  v. 
Anderson,  82  Tex.  616.  17  SW  1039, 
27  AmSR  902;  Galavix  v.  Interna- 
tional, etc..  R.  Co.,  IS  Tex.  Civ.  A. 
61,  38  SW  234. 

Bjeotlon  of  trespassers  to  brake- 
men  on  freight  trmln  see  Railroads 
[33  Cyc  3621. 

94.  See  Infra  !S  1332.  1333. 

95.  Ala. — Southern  R.  Co.  v. 
Wltdman.  119  Ala.  666.  24  S  764;  Ala- 
bama Great  Southern  R.  Co.  v. 
Fraxler.  93  Ala.  45,  9  S  303. 

Ark.— St  Louis,  etc..  R.  Co.  v.  Kll- 
patrlck,  67  Ark.  47,  54  SW  971. 

Ida. — Lindsay  v.  Oregon  Short 
Line  R.  Co..  13  Ida.  477.  90  P  984.  12 
LRANS  184. 

Ky. — Smith  V.  Louisville,  etc.,  R. 
Co.,  95  Ky.  11.  23  SW  662,  IB  KyL 
390,  22  LRA  72:  Louisville,  etc.,  R. 
Co.  V.  Moaa,  12  KyL  681. 


Mass. — McKeon  v.  New  York.  etc.. 
R.  Co.,  183  Mass.  271.  67  NE  329,  97 
AmSR  437. 

Mo. — Curtis  V.  Chicago,  etc.,  R.  Co., 
99  Mo.  A.  608.  73  SW  1133:  Curtis  v. 
Chicago,  etc..  R.  Co.,  99  Ho.  A.  602. 
73  SW  1103;  Brennan  v.  Santa  Fe,  72 
Mo.  A.  107. 

N.  Y. — Peck  V.  New  York  Cent., 
etc.,  R.  Co.,  70  N.  Y.  587. 

Tex, — Galveston,  etc.,  R.  Co.  v. 
Lester,  24  Tex.  Civ.  A.  467,  59  SW 
946;  Texas,  etc.,  R.  Co.  v.  Black,  23 
Tex,  Civ.  A.  119,  57  SW  330. 

[a]  A  brakeman  on  a  paaaengar 
train  has  authority  to  remove  from 
the  platform  one  who  Is  stealing  a 
ride,  so  that,  if  he  wantonly  and 
recklessly  pushed  him  from  the  train 
while  It  was  going  at  a  dangerous 
rate  of  speed,  tnp  carrier  Is  iiaMe  for 
the  injury.  MoKeon  v.  New  York, 
etc.,  R.  Co., '183  Mass.  271,  67  NE  329, 
97  AmSR  437. 

[b]  Failure  to  have  tloket,— A 
brakeman  whose  duty  It  is  to  see 
that  persons  do  not  enter  the  cars 
without  tickets  acts  within  the  scope 
of  his  employment  where  he  ejects  a 
passei^er  for  failure  to  have  a 
ticket.  St.  Loula,  etc..  R.  Co.  v.  KIl- 
patrlck,  67  Ark.  47,  64  SW  971. 

96.  Kansas  City,  etc.,  R.  Co.  v. 
Foster,  134  Ala.  244,  32  S  773,  92  Am 
SR  25;  Jacobs  v.  Third  Ave.  R.  Co., 
71  App.  Dlv.  199,  75  NYS  679,  10  NY 
AnnCas  462  [rev  34  Misc.  512.  69 
NYS  981  (rev  33  Misc.  802  mem,  68 
NYS  623)].  Compare  Seaboard  Air 
Line  R.  Co.  v.  Patrick,  10  Ala.  A.  841. 
65  S  437  (holding  that,  where  an 
initial  carrier  sola  plaintiff  a  ticket 
over  a  prohibited  route,  and  it  was 
refused  oy  a  connecting  carrier,  and 
plaintiff  was  ejected,  hHi  right  of  ac- 
tion was  against  the  initial  carrier 
for  selling  uie  invalid  ticket  and  not 
for  ejection). 

[a]  Invalid  transfer. — A  street 
railroad  company  Is  liable  for  eject- 
ing a  person  who  presents  a  transfer 
ticket  from  a  connecting  road,  not 
acceptable  under  the  rules  of  the 
company  because  not  properly 
punched,  although  the  mistake  was 
made  by  an  employee  of  a  connecting 
road,  there  being  a  traffic  agreement 
between  the  two  roads,  whereby 
transfers  were  issued  from  one  to 
the  other,  Jacobs  v.  Third  Ave.  R. 
Co.,  71  App.  Dlv.  199,  76  NYS  679. 
10  NYAnnCas  462  [rev  34  Misc.  612. 
69  NYS  981  (rev  33  Misc.  802  mem, 
68  NYS  623}];  Kenney  v.  New  York 
R.  Co.,  90  Misc.  672.  154  NYS  151. 

97.  Illinois  Cent.  R.  Co.  v.  All- 
brlght,  54  Ind.  A.  203,  100  NE  885. 

[a]  niostratlon. — An  I n  1 1 lal  car- 
rier selling  a  ticket  over  a  connect- 
ing line  is  responsible  for  a  mistake 
of  the  agent  of  the  second  carrier  In 
validating  the  ticket,  which  resulted 
in  the  passenger's  ejection  from  its 
train,  despite  a  provision  that  It  was 
not  responsible  beyond  its  own  lines. 
Illinois  Cent.  R.  Co.  v.  Allbrlght.  64 
Ind.  A.  208.  100  NB  886. 

9S.  Texas,  etc.,  R.  Co.  v.  Wharton, 
(Tex.  Civ.  A.)  14V^)W  282. 
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latter 's  eondaetor,"  or  where  the  ageift  who  sold 
tho  ticket  hod  no  knowledge  of  a  role  of  the  con- 
necting carrier  to  the  effect  that  the  ticket  sold 
would  not  be  good  on  the  train  from  which  the 
passenger  was  ejected.^  A  wrongful  ejection  by  a 
railroad  conductor  will  not  render  a  sleeping  car 
company  liable;^  and  it  has  also  been  held  that  such 
an  ejection  by  a  sleeping  car  conductor  will  not 
render  the  railroad  company  liable.' 

[$  1202]  N.  Oontribntorr  Act  or  NegUgenctt.^  A 
person  ejected  from  a  train,  car,  or  waiting  room 
cannot,  as  a  general  rule,  recover  therefor  where 
he  has  himself  been  guilty  of  contributory  negli- 
gence, as  a  proximate  result  of  which  he  is  injured,^ 
although  he  was  intoxicated  at  the  time.^  But 
negligence  on  tho  part  of  the  person  ejected  will 
not  preclude  a  recovery  where  it  is  merely  a  remote 
cause  of  the  injury,'  or  where  his  injury  was  avoid- 
able notwithstanding  his  act  of  n^ligence.'  It  has 
been  held  that  a  passenger  is  not  guilty  of  ecmtribn- 


99.  Alabama.  etc.,  R.  Co.  v. 
Holmes.  75  Miss.  371,  23  S  187, 

1.  Chicago,  etc.,  R.  Co.  v.  Carroll, 
(Tex.  Civ.  A.)  161  SW  1116. 

2.  Paddock  v.  Atchison,  etc.,  R. 
Co..  37  Fed.  841.,  4  LRA  231. 

EJaotUm  Of  pMMocwa  from  palM* 
or  atislag  ewB  se«  renerally  infra 
i  153S. 

3.  Paddock  v.  Atchlaon,  etc.,  R. 
Co.,  37  Fed.  841,  4  LRA  231.  Com- 

re  Blake  v,  Kansas  City  Southern 
Co.,  S8  Tex.  Civ.  A.  337,  85  SW 
480  (holding  that,  while  the  conduc- 
tor of  a  PuUman  car  formlnp  part  of 
a  railroad  company's  train  la.  In  his 
dealings  with  Its  passengers,  to  be 
regarded  as  Its  servant,  mfuiing  It 
responsible  for  his  atts  as  If  he  were 
directly  employed  by  It,  this  ia  not  so 
as  respects  his  dealings  with  a  tres- 
passer on  the  train  and  car). 

■Jootloa  of  passengers  from  palaoe 
or  slMOliic  oars  see  generally  infra 
I  1689. 

4.  OontzHmtorr  nsgUffmoo  of  pas- 
Mn|r«v  ctnsraUr  see  intra  S!  1»1- 

5.  St.  IauIs  Southwestern  R.  Co. 
V.  areen.  99  Ark.  572,  139  SW  307; 
Clare  v.  Northwestern  Pac.  Co.,  (Cal. 
A.)  ISl  P  323;  Chesapeake,  etc.,  R. 
Co.  V.  Saulsberry.  112  Ky.  915.  66  SW 
lOSl,  23  KyL.  2341,  58  LRA  680;  St. 
Louis,  etc.,  R.  Co.  v.  McAnellia, 
(Tex.  Civ.  A.)  110  SW  986;  Galves- 
ton, etc.,  R.  Co.  v.  Scott,  34  Tex.  Civ. 
A.  601,  79  SW  642;  Houston,  etc.,  R. 
Co.  V.  Cohn,  £2  Tex.  Civ.  A.  11,  63 
SW  698. 

[a]  One  In  tlxaxg*  of  an  aged  anfl 
Inflru  passenger  on  a  crowded  train 
is  not  euUty  of  negligence  contrib- 
uting to  the  wrongful  ejection  of 
such  passenger  because  he  enters  an- 
other car  for  the  purpose  of  securing 
a  seat,  as  he  has  a  right  to  presume 
that  the  carrier's  employees  will  ex- 
ercise that  degree  of  care  for  the 
safety  of  passengers  that  the  law 
requires  of  them.  St.  Louis,  etc.,  R. 
Co.  V.  McAnellla,  (Tex.  Civ.  A.)  110 
SW  936.  Care  as  to  passengers 
under  disability  see  generally  Infra 
19  1330, 1331. 

[b]  A  colored  passenger  refused 
permission  to  enter  the  waiting  room 
for  colored  people  Is  not  negligent  in 
refusing'  to  enter  the  waiting  room 
provided  for  whiten  at  the  sugges- 
tion of  a  third  person,  so  as  to  pre- 
vent recovery  for  his  exclusion  from 
the  waiting  room  for  colored  people. 
St.  Louis  Southwestern  R.  Co.  v. 
Green..  99  Ark.  572,  139  SW  807. 

[cl^HegUgsnce  after  ejeotlon. — 
(1)  vPTiere  a  passenger,  after  being 
properly  ejected,  was  Injured  by  his 
own  wrongful  conduct  In  running  be- 
side the  moving  train  with  the  Inten- 
tion of  getting  on  again,  the  com- 
pany owed  him  no  legal  obligation 
to  stop  the  train  for  the  purpose  of 
ascertaining  whether  he  had  been  In- 


jured. Chesapeake,  etc..  R.  Co.  v. 
Saulsberry.  112  Ky.  916.  66  SW  1061. 
23  KyL  2341,  56  LRA  580.  (2)  Where 
a  passenger  was  informed  by  a 
brakeman  that  he  was  on  the  right 
train  but,  after  going  a  few  hundred 
yards,  was  put  oft  by  the  conductor 
as  being  on  the  wrong  train,  and  in 
trying  to  walk  back  on  the  railroad 
track  he  fell  through  trestle  work, 
he  was  not  guilty  of  contributory 
negligence.  Houston,  etc.,  R.  Co.  v. 
DevaTny.  63  Tex.  172. 

[d]  Rnslwnd  nejrilfsnt  mm  to 
tranq^OTtatlon  of  wuo— The  act  of 
a  person  in  permitting  his  wife  to 
take  passage  on  a  train  without  a 
ticket  and  without  money  to  pay  her 
fare,  knowing  that  her  attempt  to  so 
ride  would  result  In  her  ejection.  Is 
such  contributory  negligence  on  his 
part  as  to  preclude  him  from  recov- 
ering damages  caused  by  the  ejec- 
tion. Irrespective  of  wheUier  he,  who 
accompanied  her,  had  the  money  to 
pay  her  fare  when  the  same  was  de- 
manded by  the  conductor,  or  not. 
Galveston,  etc.,  R.  Co.  v.  SCott,  84 
Tex.  Civ.  A.  501,  79  SW  642. 

e.  Johnson  V.  Louls^lle,  etc.,  R. 
Co.,  104  Ala.  241,  16  S  75,  E8  AmSR 
89. 

fa]  <9nuatenness  does  not  ex- 
empt a  psnon  from  the  responsibil- 
ity of  contributory  negligence.  If 
intoxication  renders  a  person  reck- 
less or  Indifferent  to  consequences  or 
Inadvertent,  or  thoughtless,  and  he 
falls  to  exercise  due  care,  hts  failure 
or  omission  will  not  be  excused,  be- 
cause superinduced  by  his  intoxica* 
tion.  The  law  exacts  from  one  vol- 
untarily intoxicated,  the  same  care 
and  precaution  to  avoid  injury  as  it 
would  from  a  sober  person  of  ordi- 
nary prudence  under  like  circum- 
stances." Johnson  v.  Louisville,  etc., 
R.  Co.,  104  Ala.  241,  246,  16  S  75,  63 
AmSR  39. 

7.  Southern  R.  Co.  v.  Bunnell,  138 
Ala.  247.  86  S  880;  St.  Louis,  etc.,  R. 
Co.  V.  KUpatrlck.  67  Ark.  47,  54  8W 
971. 

[a]  niustratlons^— ( 1 )  In  an  ac- 
tion against  a  railroad  company  for 
personal  Injuries  caused  by  wrong- 
fully and  violently  ejecting  plaintiff 
from  a  train,  In  which  it  appeared 
that  plaintiff  had  asked  for  a  ticket 
to  his  desired  destination  and  heen 
given  one  to  the  Intermediate  point, 
at  which  he  was  ejected,  negligence 
of  plaintiff  In  not  looking  at  his 
ticket  when  he  purchased  It.  and  in 
falling  to  purchase  a  ticket  from  the 
place  where  he  was  ejected  to  his 
destination,  was  too  remote  to  con- 
stitute a  defense.  Southern  R.  Co.  v. 
Bunnell,  138  Ala.  247.  36  S  380.  (2) 
Where  the  proximate  cause  of  a 
boy's  injury  by  being  run  over  by  a 
train  was  the  brakeman's  act  in 
pushing  him  down  the  steps  from 
the  platform  while  the  train  was 


tory  negl^enee,  as  a  matter  of  law,  where  a  ticket 
entitling  him  to  resume  his  journey  after  a  stop- 
over is  wrongfully  taken  up  by  the  first  conductor, 
and  he  attempts  to  ride  on  a  later  train  without  a 
ticket,*  or  where  he  fails  to  observe  the  mistake  of 
a  conductor  in  returning  to  him  the  wrong  portion 
of  his  ticket,^"  or  in  giving  him  a  defective  trans- 
fer,^^  or  where  he  fails  to  examine  his  ticket  to 
ascertain  mistakes  of  the  ticket  agent.'^ 

AHgliWt^g  from  mOTii^  train  or  car.  Where  a 
passenger  is  ordered  to  leave  a  train,  although  it 
is  in  rapid  motion,  under  such  circumstances  as  to 
justify  him  in  the  belief  that  he  will  be  ejected  if 
he  does  not  go  without  force,  he  cannot  be  charged 
with  contributory  n^ligence  for  jumping  from  the 
train,  since  this  course  would  obviously  entail  less 
danger  than  would  a  forcible  ejection."  But  a 
person  is  not  justified  in  jumping  £rom  a  train  or 
car  while  it  is  moving  at  a  dangerous  rate  o£  iipeed, 
on  the  mere  order  of  the  carrier's  employee.^ 

moving  rapidly,  the  company  Is  lia- 
ble for  the  Injury,  although  the  boy, 
in  falling,  grabbed  the  hand  raR, 
which  threw  him  to  one  side  and 
under  the-  wheels.  St.  Louts,  etc.,  R. 
Co.  v.  Kllpatrick,  67  Ark.  47,  64  SW 
971. 

8.  Hart  V.  MetropollUn  St.  R.  Co., 
34  Uiso.  621,  69  NTS  906. 

9.  Scofleld  V,  Pennsylvania  R,  Co., 
112  Ped.  855,  60  CCA  668,  66  LRA 

224. 

10.  Loulavlll&  etc..  R.  Co.  v.  Fish, 
(Ky.)  127  SW  619.  48  LRANS  SS4. 
Compare  Galveston,  «tc..  R.  Co.  v. 
Short,  (Tex.  Civ.  A.)  168  SW  601 
(holding  that  a  passenger  recetvlns  a 
ticket  in  two  parts  is  chargeable 
with  notice  that  it  was  necessary  for 
him  to  have  the  part  calling  for  the 
last  part  of  the  passage  In  order  to 
complete  his  Journey). 

11.  Jacobs  V.  Third  Ave.  R.  Co., 
71  App,  DIv.  199,  76  NTS  679,  10  NT 
.^nCas  468  [rev  84  Uisc.  612,  69 
NTS  981]. 

la.  Southern  R.  Co.  v.  Bunnell, 
138  Ala.  247,  86  S  880:  Norman  v. 
Bast  Carolina  R.  Co.,  161  N.  C  330, 
77  SE  845,  AnnCasl»14D  917;  Ann 
Artwr  R.  Co.  v.  Amos,  85  Oh.  St.  300, 
97  NK  978,  48  J^RANS  687;  Levan  v. 
Atlantic  Coast  Line  R.  Co.,  86  S.  C. 
614,  68  SE  770. 

[a]  niuatratloa. — A  passenger  is 
not  guilty  of  negligence  In  falling  to 
examine  his  ticket  to  ascertain  any 
blunder  of  the  agent  in  Issuing  it. 
where  the  ticket  contained  eleven 
paragraphs  in  flne  print.  Ann  Arbor 
R.  Co.  v.  Amos,  85  Oh.  St.  300,  97  NE 
978,  43  LRANS  687. 

13.  Highland  Ave.,  etc.,  R.  Co.  v. 
Winn,  93  Ala.  306,  9  S  509:  Kline  v. 
Central  Pac.  R.  Co.,  37  Cal.  400,  99 
AmD  282:  International,  etc.,  R.  Co. 
V.  Hassell,  62  Tex.  256;  Boggess  v. 
Chesapeake,  etc.,  R,  Co.,  37  W,  Va. 
297,  16  SE  625,  23  LRA  777.  See  also 
Infra  {  1504. 

[a]  Slowly  moving  train. — One 
who  receives  an  injury  In  Jumping 
from  a  slowly  moving  railroad  train, 
and  who  Jumps  therefrom  because 
ordered  or  directed  so  to  do  by  the 
conductor  who  Is  ejecting  him.  can- 
not be  charged  with  contributory 
negligence.  International,  etc.,  R.  Co. 
v.  Hassell.  62  Tex.  256,  260  (where  the 
court  said:  "It  Is  true  that  the  ap- 
pellee stated  that  he  thought  the 
leap  dangerous,  but,  even  though 
this  was  true,  if  the  alternative  of 
Jumping  from  the  car  while  in  mo- 
tion, or  of  being  ejected  from  the 
car  while  In  motion,  was  presented 
to  him.  It  cannot  be  claimed  as  mat- 
ter of  law  that  his  election  was  not 
that  most  likely  to  be  attended  with 
the  least  danger,  nor  that  thus  elect- 
ing and  leaping  from  the  car  was 
negligence  per  se"). 

14.  Bosworth  v.  Walker.  83  Ped. 
58,  27  CCA  402;  Chicago,  etc.,  R.  Co. 


For  later  eases,  dovsloyoimta  and  tihrnngm  In  the  law  see  oumulatlva  Ajinotatlons, 


utM  title,  page  an^  note  number. 
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Willful  or  wanton  ejection.  The  doctrine  of  con- 
tributory Diligence  does  not  apply  where  the  car- 
rier's acts  in  ejecting  a  person  are  willful,  wanton, 
or  reckless,  and  the  injury  complained  of  ensues  as 
a  result. Thus  a  passenger's  voluntary  intoxica- 
tion will  not  prevent  a  recovery  for  personal  in- 
juries if  undue  violence  is  used  in  ejecting  him.^" 

1203]  0.  Damages — 1.  In  Oencnral.  As  a  gen- 
eral rule  the  damages  recoverable  for  a  wrongful 
or  improper  ejection,  where  there  is  no  malice  or 
other  aggravating  circumstances,  are  compensatory 
only,^'^  and  this  generally  includes  damages  for  the 


V.  Moran,  129  III.  A.  38.  See  een- 
eraltr  Infra  BS  1503,  1604. 

15.  Schaefer  v.  North  Chicago  St. 
R.  Co.,  82  111.  A.  473;  Louisville,  etc., 
R.  Co.  V.  Goben,  15  Ind.  A.  123.  42 
NE  1116.  43  NE  890;  Randell  v.  Chi- 
cago, etc.,  R.  Co.,  102  Mo.  A.  342,  76 
SW  493;  Southern  Kansas  R.  Co.  v. 
Wallace.  (Tex.  Civ.  A.)  152  SW  873. 

16.  Maryland,  etc.,  R.  Co.  v. 
Tucker,  116  Md.  43,  80  A  688;  St. 
Louts  Southwestern  R.  Co.  v.  John- 
son, 29  Tex.  Civ.  A.  184,  68  SW  68. 

[a ]  AsMult  on  dnuiktii  pMssngor. 
—The  fact  that  a  passenger  has  been 
drinking  and  is  boisterous,  although 
it  may  warrant  his  ejection  from 
the  train  if  hia  conduct  la  calculated 
to  disturb  other  passengers,  doea  not 
authorize  an  assault  on  the  passen- 
ger by  the  conductor.  St.  Loula 
Southwestern  R.  Co.  v.  Johnson,  29 
Tex.  Civ.  A.  184.  68  SW  58. 

17.  Cal. — Sloane  v.  Southern  Cali- 
fornia R.  Co.,  Ill  Cal.  66S.  44  P  3Z0. 
32  LRA  193. 

Del. — Whlttlngton  v.  Philadelphia, 
etCy  R.  Co..  93  A  663. 

Ky. — Reaaor  v,  Faducab,  etc., 
Ferry  Co..  152  Ky.  220,  153  SW  222, 
43  LRANS  820  (such  compensatory 
damages  aa  proof  dlscloaed);  Louis- 
ville, etc.,  R.  Co.  V.  Wllaey,  12  SW 
275.  11  KyL  419.  6  LRA  865. 

Md.— Philadelphia,  etc.,  R.  Co.  v. 
Hoefllch,  62  Md.  300.  SO  AmR  223. 

N.  T. — Parker  v.  Lonff  Island  R. 
Co..  13  Hun  31». 

Wash. — Olson  v.  Xorthern  Pac  R. 
Co.,  49  Wash.  B26,  S6  P  150,  18  LRA 
NS  209. 

[a]  OoBpcnsatOTT  dunagwi  for 
tlis  mannev  of  •Jaonnff  a  pasasntfn, 

there  being  no  question  of  the  right 
to  eject?  is  such  sum  as  will  compen- 
aate  the  passenger  for  any  loss  of 
time  and  for  any  pain  and  suffering 
by  reason  of  any  undue  and  unneces- 
sary force  used  by  the  conductor  In 
ejecting  her,  and  for  any  humiliation 
and  mortification  suffered  by  her  be- 
cause of  any  abusive  or  Insulting 
language  used  by  him  toward  her 
while  ejecting  her.  Louisville,  etc., 
R.  Co.  v.  Fowler,  123  Ky.  460,  9S  SW 
S68.  29  KyL  905. 

[b]  Vaota  nm  oonsiasraa. — The 
fact  that  defendant  is  a  railroad 
company  should  have  no  weight  in 
determining  the  amount  of  dam- 
ages. Olson  V.  Northern  Pac.  R.  Co., 
49  Wash.  636,  96  P  150,  18  LRANS 
209. 

18.  See  infra  {  1206. 

19.  Ala. — ^Louisville,  etc.,  R.  Co.  v. 
LAney,  (A.)  6ft  S  993. 

Ark.— St.  Louis,  etc.,  R.  Co.  v.  Wil- 
liams, 100  Ark.  366,  140  SW  141;  Hot 
Sprinn  R.  Co.  v.  Deloney,  66  Ark. 
177,  4S  SW  S61,  67  AmSR  913. 

Cal. — Gorman  v.  Southern  P*:.  Co., 
97  CaJ.  1.  ai  P  1112.  33  AmSR  157. 

Del. — ^Whlttlngton  v.  Philadelphia, 
etc.,  R.  Co.,  93  A  663. 

III. — Pennsylvania  R.  Co.  v.  Con- 
nell.  127  111.  419.  20  NE  89;  Pennsyl- 
vania R.  Co.  v.  Connell,  112  111.  296, 
64  AmR  238. 

Iowa. — Coine  v.  Chicago,  etc.,  R. 
Co  .  123  Iowa  458.  99  NW  134. 

Kan. — Kansas  City,  etc.,  R.  Co.  v. 
Little.  66  Kan.  378.  71  P  820,  97  Am 
SR  376,  61  LRA  122. 

Ky. — Cincinnati,  etc..  R.  Co.  v. 
Carson.  145  Ky.  81,  140  SW  71;  Louis- 
ville, etc..  R.  Co.  V.  Fowler.  123  Ky. 
4S0,  96  SW  568.  29  KyL  905. 

La. — Marx  v.  Louisiana  Western  R. 


Co.,  112  La.  1085.  36  S  862. 

Mich. — Plerson  v.  Illinois  Cent.  R. 
Co..  169  Mich.  110,  123  NW  576, 

Mo. — Breen  v.  St.  Louis  Transit 
Co.,  102  Mo.  A.  479.  77  SW  78. 

N.  J. — Delaware,  etc..  R.  Co.  v. 
Walsh,  47  N.  J:  L.  648.  4  A  323; 
Allen  V.  Camden,  etc..  Steamboat 
Ferry  Co.,  46  N.  J.  L.  198. 

N.  y. — Jacobs  V.  Third  Ave.  R. 
Co.,  71  App.  IJlv.  199,  75  NYS  679,  10 
NYAnnCas  462  [rev  84  Misc.  612,  69 
NYS  981]. 

N.  C. — Sawyer  v.  Norfolk  Southern 
R.  Co.,  171  N.  C.  13.  86  SB  166;  Am- 
mons  V.  Southern  R.  Co.,  140  N.  C. 
I9fi.  52  SE  731. 

Oh. — Pittsburg,  etc.,  R  Co.  v.  En- 
sign, 6  Oh.  CIr.  Dec.  616. 

Tex. — Houston,  etc.,  R.  Co.  v.  Mc- 
Neel.  33  Tex.  Civ.  A.  168,  76  SW  806; 
Houston,  etc.,  R.  Co.  v.  Crone,  <Civ. 
A.)  37  SW  1074. 

[a]  "Til*  meaanra  of  damages  Jn 
an  ordinary  ease  of  wrongful  expul- 
sion, without  unnecessary  violence  or 
tnault,  and  from  which  no  bodily  In- 
jury results.  Is  the  cost  of  a  ticket 
from  the  point  of  expulsion  to  the 
passenger's  destination,  together 
with  an  allowance  for  such  damages 
as  actually  result  from  loss  of  time." 
(jorman  v.  Southern  Pac.  Co.,  97  Cal. 
1,  6,  31  P  1112,  33  AmSR  157. 

[b]  Tabu  of  tloket. — Where  a 
person  who  has  contracted  for  trans- 

Jortatlon  is  wrongfully  ejected  be- 
ore  reaching  her  destination,  the 
value  of  the  ticket  or  of  the  unused 
portion  thereof  is  recoverable  as  part 
of  the  damages.  Chesapeake,  etc.,  R. 
Co.  v.  Oatewood.  156  Ky.  102,  159 
SW  660;  St.  Louis,  etc.,  R.  Co.  v.  Mc- 
Anellla,  (Tex.  Civ.  A.)  110  SW  936; 
Houston,  etc..  R.  Co.  v.  Crone.  (Tex. 
Civ.  A.)  37  SW  1074.  Compare  Pler- 
son v.  Illinois  Cent.  R.  Co.,  169  Mich. 
110,  123  NW  5T6  (holding  that.  In  an 
action  by  a  passenger  for  his  wrong- 
ful ejection,  the  value  of  the  unused 
portion  of  his  ticket  is  not  recover- 
able). 

[c]  ajMtUon  at  oOuat  thaa  ossal 
■topplBr  plaoss.  "A  passenger's  meas- 
ure of  damages  for  being  ejected 
from  a  train  at  a  point  other 
than  a  usual  stopping  place  is  the 
actual  injury  to  his  person,  and  the 
pecuniary  loss  suffered  by  him  In 
walking  to  the  usual  stopping  point. 
SL  Louis,  etc,  R.  Co.  v.  wnilams.  100 
Ark.  SS6.  140  SW  141. 

[d]  Wlisrs  »  pasBsnffer  la  ajsetod 
tMnL  a  street  oar,  no  force  being 
used,  he  should  be  allowed  the  fare 
which  he  paid,  if  any,  and  such  a 
reasonable  sum  as  damages  as  will 
compensate  him  for  any  humiliation 
or  degradation  suffered  by  reason  of 
being  ejected  from  the  car,  not  ex- 
ceeding the  amount  claimed.  Cam- 
den Interstate  R.  Co.  v.  Frasler,  97 
SW  77«,  30  KyL  186. 

BxpaiuM,  loss  of  tisM,  or  Ineon- 
venience  as  sleiiMnt  of  umams  see 
infra  1204. 

Phyaioal  and  msBtal  maXnbng  as 
elements  of  damages  see  Infra  SI 
1205.  1206. 

20.  Georgia  R..  etc.,  Co.  v.  Baker, 
126  Ga.  562.  54  SE  639.  114  AmSR 
246.  7  LRANS  103,  5  AnnCaa  484; 
Southern  R.  Co.  v.  Barlow,  104  Ga. 
213,  30  SE  732.  69  AmSR  166;  Savan- 
nah Electric  Co.  v.  Badenhoop.  6  Ga. 
A.  371.  65  SE  60;  Plerson  v.  Illinois 
Cent.  R.  Co.,  149  Mich.  167.  112  NW 
928;  Torak  y.  Philadelphia,  etc,  R. 


physical  injuries  sustained,  if  any,*^  and  such  dam- 
ages as  are  sustained  on  account  of  the  delay  occa- 
sioned by  the  ejection,  and  all  additional  expense 
occasioned  thereby,  as  well  as  reasonable  damages 
for  the  indignity  suffered  in  being  ejected  f^om  the 
train  or  car."  Substantial  damages  may  be  recov- 
ered where  the  ejection  or  threat  to  eject  amounts 
to  an  inexcusable  trespass." 

[$  1204]  2.  Expense;  Loss  of  Time;  In(»nven- 
ien(».  A  passenger  wrongfully  ejected  may  recover 
compensation  for  loss  of  time  and  additional  ex- 
pense due  to  the  delay  and  inconvenience  suffered," 

Co..  60  Pa,  Super.  248. 

[a]  In  an  action  to  recover  for  a 
threat  to  ejeot  a  passenger  from  a 
street  car,  who  presented  a  transfer 
to  the  conductor.'  which  was  defect- 
ive through  no  fault  of  plaintiff,  but 
who  was  entitled  to  ride  thereon,  the 
measure  of  damages  Is  not  limited 
to  the  amount  paid  to  prevent  an 
ejection,  but  substantial  damages 
may  be  recovered  for  an  inexcusable 
trespass,  even  though  there  are  no 
aggravating  circumstances  con- 
nected with  the  threat.  Georgia  R., 
etc.,  Co.  V.  Baker,  126  Oa.  662,  54  6E 
639,  114  AmSR  246,  7  LRANS  103,  E 
AnnCas  464. 

31.  U.  S. — Missouri,  etc.,  R.  Co.  v. 
Smith,  162  Fed.  608,  81  CCA  698.  10 
AnnCas  939;  Paddock  v.  Atchison, 
etc..  R.  Co.,  87  Fed.  841,  4  LRA  231; 
Qulgley  V.  Central  Pac.  R.  Co^  20 
F.  Cas.  No.  11,610.  6  Sawy.  107,  27 
PIttsbLegJ  (Pa.)  164. 

Ala. — Birmingham  R.,  etc.,  Co.  v. 
Turner.  154  Ala.  642,  46  S  671;  Louis- 
ville, etc.,  R.  Co.  v.  Hlne,  121  Ala.  284, 
25  S  867;  Louisville,  etc.,  R,  Co.  v. 
Laney,  (A.)  69  S  993. 

Cal. — Proctor  V.  Southern  Califor- 
nia R.  Co..  130  Cal.  20,  62  P  S06. 

Ga. — Central  R.,  etc..  Co.  v.  Strick- 
land. 90  Ga.  662,  IS  SE  362:  deorgla 
R.  Co.  V.  Olds,  77  Ga.  673;  Savannah 
City,  etc.,  R.  Co.  v.  Brauss,  70  Ga. 
368. 

111. — Pennsylvania,  R.  Co.  v.  Con- 
nell, 127  111.  419,  20  NB  89. 

Ind. — LouiBvlll^  etc.,  R.  Co.  v. 
Ooben,  16  Ind.  A.  12S,  42  KB  1116, 
43  NE  890. 

Ind.  T. — ^Utssouri.  etc^^  R.  Co.  v. 
Smith,  6  Ind.  T.  99,  89  SW  668. 

Ky. — CHiesapeake,  etc.,  R.  Co.  v. 
Gatewood.  166  Ky.  102,  169  SW  660; 
Louisville,  etc.,  R.  Co.  v.  Fowler,  123 
Ky.  460,  96  SW  668.  29  KyL  906; 
Louisville,  etc.  R.  Co.  v.  Wllsey,  12 
SW  276,  11  KyL  419,  5  LRA  S55: 
Louisville,  etc.,  Co.  v.  Sanders,  8  Ky. 
Op.  668. 

Mo. — Qlover  v.  Atchison,   etc.,  R. 
Co.,  129  Mo.  A.  563,  108  SW  105. 
N.  T. — Daymen  v.  Westchester  St. 


R.  Co..  154  App.  Dlv.  796.  139  NYS 
751  [aff  214  N  Y.  637  mem.  108  NE 
1092  mem];  Jacobs  v.  Third  Ave.  R. 
Co.,  71  App.  Div.  199,  76  NYS  679.  10 
NYAnnCas  462. 

N.  C. — Hallman  v.  Southern  R.  Co., 
169  N.  C.  127.  85  SE  298;  Ammons  v. 
Southern  R.  Co.,  140  N.  C.  196.  62  SE 
731. 

Oh. — ^Wtlt  V.  Wabash  R.  Co.,  21  Oh. 
Clr.  Ct.  579,  11  Oh.  CIr.  Dec.  589. 

Okl. — Chicago,  etc.,  R.  Co.  v.  New- 
burn,  27  Okl.  9,  110  P  1065,  30  LRA 
NS  432. 

Tenn. — Choctaw,  etc.,  R.  Co,  v. 
Hill,  110  Tenn.  396,  75  SW  963. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Green, 
(Civ.  A.)  141  SW  341,  344  [cit  CycJ; 
Houston,  etc.,  R.  Co.  v.  Crone,  (Civ. 
A.)  37  6W  1074:  International,  etc.. 
R.  Co.  v.  Campbell,  1  Tex.  Civ.  A. 
509.  20  SW  845. 

Wis. — Boehm  v.  Duluth,  etc.,  R. 
Co..  91  Wis.  592.  66  NW  506. 

[a]  Cost  of  litigation. — Where 
there  is  no  testimony  showing  that 
plaintiff  in  an  action  for  wrongful 
ejection  from  a  train  has  Incurred 
any  expense,  or  how  much  time  he 
has  spent.  In  the  litigation,  it  is  error 
to  allow  the  jury  to  award  compen- 
sation therefor.  Pennsylvania  Co.  v. 
Scofleld.  121  Fed.  814.  68  CCA, 176. 
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and  money  expended  for  medical  attendance;"  and 
this  rule  applies,  inter  alia,  where  a  passenger  is 
ejected  by  reason  of  his  haVing,  throngh  the  mis- 
take of  the  ticket  agent,  a  wrong  or  defective 
ticket.*f  But  he  is  not  entitled  to  recover  expendi- 
tures which  do  not  proximately  result  from  the 
ejection.'*  Where  the  ejection  is  rightful  on  the 
employee's  part,  although  there  is  a  breach  of  con- 
tract on  the  part  of  the  carrier,  the  measure  of 
diunages  for  the  breach,  in  the  absence  of  proof  of 
any  special  damages,  is  merely  the  additional  cost 
of  transportation  which  the  passenger  is  compelled 
to  pay  in  order  to  reach  hu  destination.^ 

[$  1205]  3.  Phydcal  Injuries.  If  physical  injuries 
are  suffered  &om  a  wrongful  or  ne^l^ent  ejection, 
or  as  a  proximata  result  of  such  ejection,  or  from 


the  use  of  unnec^sary  force  in  eonneeti<m  with  a 
rightful  ejection,  recovery  may  be  had  thffl«for 
under  the  general  rules  which  govern  recovery  for 
physical  injuries  in  other  eases  of  tort,^  incladiii^ 
any  impairment  of  his  earning  capacity,  and  loss  of 
time  resulting  from  the  injury,"  and  also  including 
damages  for  illness  resulting  from  exposure.'' 

1206]  4.  Hnmiliation  and  Blental  Suffering." 
If  the  ejection  is  wrongful  or  is  done  in  an  improper 
manner,  there  may  be  a  recovery  by  way  of  actual 
dami^ra  for  mental  pain  and  sufferii^,  so-called, 
includii^  shame  and  mortification  which  result  to 
the  person  ejected,  and  for  the  hnmiliation  to  which 
he  is  subjected  and  the  indignity  which  is  put  on 
him,"**  provided  such  suffering  is  the  natural  and 


to  tb*  valM  of  hlfl  tlin*,  a  passen- 
ser'8  loss  of  time  cannot  be  .consid- 
ered In  asBesBinr  bin  damages.  Chi- 

na,  etc.,  R.  Co.  v.  Newburn,  2?  Okl. 
10  F  1066,  SO  LRAN8  432. 
_re]  .  van  tendexed  br  attotber. — 
Where  a  passenrer  refused  to  eatab- 
lish  bla  rig:bt  to  transportation  or 
pay  fare,  and  during  tha  process  of 
oJectlon  a  third  oerson,  wlui  the  pas- 
senger's consent,  tendered  plalntifiCs 
fare  to  the  next  station  wnich  was 
not  his  destination,  If  the  ejection 
was  wrongful,  the  passenger  was  only 
entitled  to  recover  damages  for  loss 
of  time  and  inconvenience  in  reach- 
ing the  station  to  which  his  fare  was 
tendered,  and  an  instruction  authorli- 
ing  a  recovery  for  inconvenience  In 
being  compelled  to  reach  his  "desti- 
nation" by  other  means  was  erro- 
neous. Missouri,  etc.,  R.  Co.  v. 
Smith.  152  Fed.  608,  81  CCA  698,  10 
AnnCas  939. 

33.  Whittlngton  v.  Philadelphia, 
etc.,  R.  Co.,  (Del.)  9S  A  663. 

83.  Kansas  City,  etc.,  R.  Co.  v. 
Foster,  134  Ala.  244.  32  S  773,  92  Am 
SR  26;  Arnold  v.  Atchison,  etc.,  R. 
Co.,  81  Kan.  400,  105  P  541. 

34.  Kimbrell  v.  Louisville,  etc.,  R. 
Co.,  191  Ala.  392.  67  S  686;  Louis- 
ville, etc.,  R.  Co.  V.  Dawson,  11  Ala. 
A.  621,  66  S  906;  Procter  v.  Southern 
California  R.  Co.,  130  Cal.  20.  62  P 
306,  609:  Leek  v.  Northern  Pae.  R. 
Co.,  65  Wash.  453,  118  P  345. 

[a]  Cost  of  olotbiag. — Where  a 
woman  was  wrongfully  ejected  from 
a  train  In  which  she  was  a  passen- 
ger, while  her  trunk  was  carried  to 
her  destination,  several  thousand 
miles  distant,  leaving  her  without  a 
change  of  clothing,  by  reason  of 
which  she  was  compelled  to  buy,  she 
Is  entitled  to  have  the  inconvenience 
and  discomfort  caused  her  taken  Into 
consideration  In  estimating  her  dam- 
ages, as  well  a.st  her  pecuniary  loss, 
but  the  cost  of  the  clothing  pur- 
chased Is  not  a  proper  element  of 
damages.  Procter  v.  Southern  Cali- 
fornia R.  Co.,  130  Cal.  20,  62  P  306, 
509.  . 

[b]  Cost  of  mesls.'  In  an  action 
for  wrongful  ejection  of  a  passenger, 
the  price  paid  by  plaintiff  for  a  meal 
for  another  is  not  an  element  of  dam- 
age, nor  Is  the  price  paid  for  a  meal 
for  himself  an  element  of  damage, 
except  to  the  extent  that  the  cost 
exceeded  what  plaintiff  would  have 
had  to  pay  if  permitted  to  ride. 
Louisville,  etc.,  R.  Co.  v.  Dawson,  11 
Ala.  A.  621,  66  S  906. 

[c]  Attorney's  fees  may  not  be 
recovered  as  special  damages  In  an 
action  for  wrongful  ejection  of  a 
passenger.  Kimbrell  v.  Louisville, 
etc.,  R.  Co.,  191  Ala.  392,  67  S  586. 

38.  Hall  V.  Memphis,  etc.,  R.  Co.. 
15  Fed.  57;  Brown  v.  Rapid  R.  Co., 
134  Mich.  591.  96  NW  925:  Brown  v. 
Rapid  R.  Co..  130  Mich.  483,  90  NW 
290. 

[a]  Wlisre  a  oondnotor  data«bss 
the  wrong  coupon  from  a  passen- 
ger's ticket,  nnd  the  passenger  is, 
without  unnecessary  force,  afterward 
ejected  from  the  car  by  another  con- 


ductor for  failure  *  to  pav  another 
fare,  the  company  Is  liable  only  to 
the  amount  of  the  additional  fare. 
Brown  v.  Rapid  R.  Co.,  134  Mich.  591, 
96  NW  926. 

M.  U.  8.—Paddock  V.  Atchison, 
etc.,  R.  Co.,  37  Fed.  841,  4  LRA  ZSl. 

Ala. — Birmin^am,  R.,  etc.,  Co.  v. 
Turner,  164  Ala.  E4t,  45  B  671;  IjOUiB< 
vllle,  etc.,  R.  Co.  V.  IJaney,  (A.)  69 
S  993 

Ark. — Mt.  liOttia.  eta.  R.  Co,  v. 
Brown,  97  Ark.  506,  134  8W  11S4. 

Fla. — Seaboard  Air  Line  R.  Co.  v. 
Scarborough.  S3  fla.  426,  443,  42  8 
706  [ctt  ^c]. 

111. — Pennsylvania  R.  Co.  v.  Con- 
nell.  127  111.  419.  20  NB  89. 

Ind. — Louisville,  etc..  R.  Co.  v. 
Wolfe,  128  Ind.  347,  27  NB  606,  25 
AmSR  436. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Cottenglm,  104  SW  280,  SI  KyL  S71, 
IS  LRAN3  624;  Louisville,  etc..  R. 
Co.  V.  Fowler.  123  Ky.  4E0,  98  SW 
568,  29  KyL  906. 

Mo. — Cross  V.  Kansas  City,  etc  R. 
Co.,  56  MO.  A.  664. 

Mont. — Flavin  v.  Chicago,  etc..  R. 
Co.,  43  Mont.  220,  116  P  667. 

See  generally  Damages  [IS  Cyo  1]. 

[a]  Fbysloal  ezlianstiimfi— In  es- 
timating the  damages  for  wrongfully 
ejecting  a  passenger,  the  facts  that 
she  was  wrongfully  ejected  with  her 
baggage  at  a  lonely  place  on  the 
railroad  where  she  could  not  pro- 
cure shelter,  and  that  she  became 
physically  exhausted  in  attempting 
to  carry  her  baggage  to  the  depot  and 
In  seeking  shelter  for  the  night,  to- 
gether with  physical  and  mental 
suffering  endured  in  consequence 
thereof,  may  be  considered.  St. 
Louis,  etc..  R.  Co.  v.  Brown,  97 
Ark.   606.  13<  SW  1194. 

Prozlmats  and  remote  damages  see 
generally  infra  !  1207. 

37.  Louisville,  etc.,  R.  Co.  v. 
Cottenglm.  104  SW  280,  31  KyL  871, 
13  LRANS  624;  Light  v.  Detroit,  etc., 
R.  Co..  1G5  Mich.  ^83,  130  NW  1124, 
34  LRANS  238. 

Bnaasss  and  loM  of  ttan*  da*  to 
nbyafaal  lajBZlsa  see  generally  Infra 
fi  1394. 

aa,  Grinflted  v.  Toronto  R.  Co.,  21 
Ont.  A.  378  [app  dlsm  24  Can.  S.  C. 

670]. 

Frozlmate  and  remote  damacas  see 

generally  infra  j  1207. 

39.    Daanagsa  for  mental  angnlsh 

see  generally  Damages  [13  Cyc  391- 
30.    U.  S. — New  Jersey  Steamboat 
Co.  v.  Brockett.  121  U.  S.  687.  7  SCt 
1039.  30  L.  ed.  1049. 

Ala. — Birmingham  R.,  etc..  Co.  v. 
Turner,  164  Ala.  642.  46  S  671;  Mc- 
Ghee  v.  Cashin,  40  S  6S;  Louisville, 
etc..  n.  Co.  v.  Hlne,  121  Ala.  234. 
25  S  857;  Louisville,  etc.,  R.  Co.  v. 
Laney,  (A.)  69  S  993. 

Ark. — St.  Louis  Southwestern  R. 
Co.  v.  Branch,  106  Ark.  269,  153  SW 
118;  St.  Louis  Southwestern  R.  Co. 
V.  Hammett,  98  Ark.  418.  136  SW  191: 
St.  Louis,  etc.,  R.  Co.  V.  Brown,  97 
Ark.  605,  134  SW  1194;  St.  Louis 
Southwestern  R  Co.  v.  Furlow,  81 
Ark.  496.  99  SW  689. 


Cal. — Gorman  v.  Southern  Pae.  Co.. 
97  Cal.  1.  »1  P  1112.  88  AmSR  167. 

Del. — Whlttington  v,  Philadelphia, 
etc.,  R.  Co.,  98  A  668. 

Ga. — Georgia  R,  etCy  Co.  v.  Baker. 
180  Oa.  991,  48  SB  SBS;  Habry  v. 
City  m«ctric  R.  Co.,  116  Qa.  684,  48 
SB  1021.  94  AmSR  141,  59  LRA.  ii90. 

Ida. — Lindsay  v.  Oregon  Short  Line 
R.  Co..  13  Ida.  477,  90  P  984,  18 
LRANS  184  and  note. 

111. — Chicago,  etc,  R.  Co.  v.  Chls- 
holm,  79  III.  1684;  <niloago,  etc..  R.  Co. 
V.  Flagg,  43  111.  8«47^2  AmD  183; 
Chicago  iTnJon  Tract.  Co.  v.  Breth- 
aUeOSS  III.  A.  204  [aft  283  111.  521. 
79  NE  287]:  Chicago,  etc.,  R.  Co.  v. 
Adams,  60  111.  A.  l71;  Toledo,  etc., 
R.  Co.  V.  Kid,  29  111.  A.  363. 

Ind. — ^Pennsylvania  Co.  v.  Bray, 
185  Ind.  229,  2B  NB  489;  Chicago,  etc., 
R.  Co.  V.  Holdridge,  118  Ind.  281. 
20  NB  837;  Lake  Brie,  etc.,  R.  Co.  v. 
Fix,  88  Ind.  381,  46  AmR  464;  Illinois 
Cent.  R.  Co.  v.  Allbright.  54  Ind.  A. 
203,  100  NB  885;  Cleveland,  etc.,  R. 
Co.  V.  Kinsley,  27  Ind.  A.  135,  80  NE 
169,  87  AmSR  246:  Louisville,  etc., 
R.  Co.  V.  Goben,  16  Ind.  A.  128.  42 
NB  1116,  48  NB  890;  Chicago,  etc.,  R. 
Co.  V.  Conley,  6  Ind.  A.^,  32  NE 
96,  865. 

Ind.  T. — Missouri,  etc.,  R,  Co.  v. 
Smith,  6  Ind.  T.  99.  89  SW  668. 

Iowa. — Colne  v.  Chicago,  etc.,  R. 
Co.,  123  Iowa  458,  99  NW  184:  Curtis 
V.  Sioux  City,  etc.,  R.  Co.,  87  Iowa 
622,  64  NW  339. 

Kan. — Kansas  City,  etc.,  R.  Co.  v. 
Little,  66  Kan.  378,  71  P  820,  97  Am 
SR  376,  61  LRA  122;  Southern 
Kansas  R.  Co.  v.  Hinsdale.  38  Kan- 
507,  16  P  937;  Southern  Kansas  R. 
Co.  V.  Rice,  36  Kan.  398,  16  P  817,  5 
AmSR  766. 

Ky. — Illinois  Cent.  R.  Co.  v.  Wil- 
liams, 147  Ky.  62.  143  SW  760;  Cin- 
cinnati, etc.,  R.  Co.  V.  Carson,  146  Ky. 
81,  140  SW  71;  Lexington,  etc.,  R. 
Co.  V.  Lyons.  104  Ky.  23,  46  SW  209, 
20  KyL  616;  Loulavllle.  etc..  R.  Co. 
V.  Cottenglm,  104  SW  280.  31  KyL 
871.  13  LRANS  624;  Camden  Inter- 
frtate  R.  Co.  v.  Prazler,  97  SW  776, 
30  KyL  186;  Louisville,  etc.,  R.  Co. 
V.  Wllsey.  12  SW  275.  11  KyL  419. 
5  LRA  856;  Louisville,  etc.,  R.  Co. 
V.  Wllsey.  9  KyL  1008. 

Md. — Philadelphia,  etc..  R  Co.  v. 
Larkin,  47  Md.  166,  28  AmR  442;  Bal- 
timore, etc.,  Tump.  Road  v.  Boone, 
45   Md.  344. 

Mich. — ^Lucas  v.  Michigan  Cent.  R. 
Co.,  98  Mich.  1,  66  NW  1039,  89  Am 
SR  517. 

Minn. — Serwe  v.  Northern  Pac.  R. 
Co.,  48  Minn.  78.  50  NW  1021;  Cars- 
ten  V.  Northern  Pac.  R.  Co.,  44  Minn. 
464,  47  NW  49,  20  AmSR  689,  9  LRA 
688;  DuLaurans  v.  First  DIv.  St. 
Paul,  etc.,  R.  Co.,  15  Minn.  49.  2 
AmR  102. 

Mo. — ^Ferguson  v.  Missouri  Pac.  R. 
Co.,  177  SW  616;  Carmody  v.  St. 
Louis  Transit  Co.,  122  Mo.  A.  388, 
99  SW  496;  Winiams  v.  St.  Louis, 
etc..  R.  Co.,  119  Mo.  A.  663,  96  SW 
307 ;  McGlnnls  v.  Missouri  Pac.  R. 
Co.,  21  Mo.  A.  899. 

Nev.— Qulgley  v.  Central  Pac.  R. 


For  later  oaeee,  d«mopmemta  and  ohanges  in  the  law  see  cumulative  Annotations,  same  title,  pagM"^  number. 
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proximate  result  of  the  wrong  done,'*  and  the  wrong 
gives  the  party  a  cause  of  action."  Thus,  such 
damages  may  be  recovered  where  the  wrongful 
ejection  is  accomplished  with  unnecessary  pub- 


licity,"  or  with  abusive  or  insultiog  conduct  or 
language."  The  fear  involved  in  the  apprehension 
attending,  or  which  may  follow,  ejection  from  the 
train  may  also  be  taken  into  aoeount,*"  But  where, 


Co..  H  Nev.  860, 

N.  J. — Delaware,  etc,,  R.  Co,  v. 
Walsh.  47  N.  J.  L.  S48,  4  A  323;  Allen 
V.  Camden,  etc..  Steamboat  Ferry  Co., 
46  N,  J.  L.  198, 

N,  T. — Oaymon  v.  Westchester  St. 
R.  Co.,  164  App.  Div.  79«,  139  NYS 
761  [afC  214  N.  T,  637  mem,  108  NJS 
1092  mem];  Ray  v,  Cortland,  etc., 
Tract.  Co..  19  App.  Dtv.  630,  46  NYS 
521;  Harding  v.  Mew  York,  etc.,  R. 
Co.,  36  Hun  72;  Raynor  v.  New 
York,  etc..  Tract.  Co.,  86  Misc.  201, 
149  NTS  161  [rev  on  other  arrounds 
16C  Aup.  Dlv.  927  mem,  151  NYS 
417] ;  Harrison  v.  Pennsylvania  R. 
Co.,  118  NYS  1022. 

N.  C. — Sawyer  v.  Norfolk  South- 
em  R.  Co.,  171  N.  C.  13.  86  SB  166; 
Hallman  v.  Southern  R.  Co.,  169  N. 
C.  127,  86  SB  298;  Amnions  v.  South- 
ern R.  Co.,  140  N.  C.  196,  63  SB  731. 

Oh. — Smith  V.  Plttsburff,  etc.,  R, 
Co.,  23  Oh.  St.  10;  Cleveland  City  R. 
Co.  V.  Ebert.  19  Oh.  Clr.  Ct.  726.  10 
Ob.  Clr.  Dec.  291 ;  Pittsburg,  etc., 
R.  CO.  v.  Ensign,  10  Oh.  Clr.  Ct.  21, 
€  Oh.  Clr,  Dec  616. 

Okl. — St.  Louis,  etc.,  R.  Co.  v. 
Yount,  80  Okl.  871,  120  P  627. 

Pa. — lAlrd  V.  Pittsburg  Traction 
Co.,  166  Pa.  4,  31  A  61;  Baltimore, 
etCj  R.  Co.  V.  Bambrey,  16  A  67. 

Tenn, — Choctaw,  etc.,  R.  Co.  v. 
Hill,  110  Tenn.  396,  76  SW  963. 

Tex. — International,  etc.,  R.  Co.  v. 
Leak,  64  Tex.  66  4;  Hays  v.  Hous- 
ton, etc..  R.  Co.,  46  Tex.  272;  St. 
Louis,  etc..  R.  Co.  v.  Padgett,  (Civ. 
A.)  181  SW  718:  Atchison,  etc.,  R. 
Co.  v.  Cunliffe,  (Civ.  A.)  67  SW  692; 
Gulf,  etc.,  R.  Co.  T.  Moody,  (Civ.  A.) 
30  SW  674. 

Wash. — WlUson  v.  Northern  Pao. 
R.  Co.,  6  Wash.  621,  82  P  468,  34  P 
146. 

Wis- — Schmitt  V.  Milwaukee  St.  R. 
Co..  89  Wis.  195,  61  NW  834. 

"By  the  great  weight  of  authority 
It  is  well  established  that  the  sense 
of  wrong  suffered  and  the  feeling  of 
humiliation  and  disgrace  engen- 
dered, if  any,  is  an  actual  damage 
for  which  the  Injured  party  Is  en- 
titled to  compensation  fn  this  class 
of  cases."  Wlllson  v.  Northern  Pac, 
R.  Co..  6  Wash.  621,  626,  32  P  468, 
34  P  146. 

[a]  znnstratlOMv— (1)  Where  a 
passenger  presents  a  transfer  en- 
titling aim  to  passage,  which  trans- 
fer la  refused,  and  on  his  refusal  to 

Eay  fare  he  is  ejected  from  the  car, 
e  la  not  limited  to  a  recovery  of  the 
amount  of  the  fare  demanded,  but  is 
entitled  to .  have  considered  as  an 
element  of  damages  his  shame  and 
mortlflcatlon  from  a  public  expul- 
sion from  the  car.  <7armody  v.  St. 
Louis  Transit  Co.,  122  Mo.  A.  3S8, 
n  SW  495.  (2)  Where  a  passen- 
ger was  unlawfully  ejected  from  a 
train,  by  reason  whereof  he  was 
compelled  to  walk  through  a  dark 
railway  bridge  at  night,  on  a  narrow 
path,  uncertain  aa  to  when  a  train 
might  come,  and  liable  to  be  crushed 
If  one  did  come,  although  the  con- 
ductor acted  in  good  fialtn,  and  with- 
out violence  or  Insult,  and  although 
there  was  no  pecuniary  loss  or  ac- 
tual Injurv,  yet  plaintiff  was  entitled 
to  more  than  nominal  damages,  and 
it  was  proper  for  the  Jury  In  assess- 
ing the  damages  to  consider  not 
only  the  annoyance,  vexation,  delay, 
and  risk  to  which  plaintiff  was  sub- 
jected, but  also  the  indignity  done  to 
him  by  the  mere  fact  of  ejection. 
Chicago,  etc..  R.  Co.  v.  Flagg,  43  III. 
364.  92  AmD  183. 

fb]  Altticnigh  an  asaatdt  eonalste 
naply  of  layug  hands  on  the  ver- 
aon  assaulted,  It  being  committed  as 
part  of  the  process  of  ejecting  the 
latter  from  a  street  car,  the  Jury 
has  a  right  to  award  compensatory 
damages.  Including  damages  for  the 
indignity,  humiliation,  and  Injured 

[10CJ.'-40] 


feelings   caused    by   suA  aasault. 

Conlon  v.  Metropolitan  St.  R.  Co.,  34 
Misc.  894,  69  NYS  6S3. 

[c]  Vader  tbreatensa  vtolenee. — 

Where  a  passenger  Is  unlawfully 
forced  to  leave  the  train  under 
threat  of  vloience  he  may  recover 
for  the  Indignity  suffered.  Dela- 
ware, etc.,  R.  Co.  V.  Walsh,  47  N.  J. 
L.  648.  4  A  328. 

[d]  Passenger^  position  In  life 
and  standing  In  oommnulty  oon- 
■idered. — Where  the  ejection  is  ac- 
companied by  undue  violence  or  by 
Insult  and  abuse,  the  Jury  is  author- 
ized to  consider  the  Injured  feelings 
of  plaintiff,  the  indignity  endured, 
his  mental  suffering,  the  humiliation 
and  wounded  pride  which  one  in  his 
condition  In  life  and  standing  In  the 
community  would  experience,  and  to 
award  him  compensatory  damages 
therefor.  Gorman  v.  Southern  Pac. 
Co.,  97  Cal.  1,  81  P  1112,  33  AmSR 
167. 

re]    The .  honest    ezpreaalon  of 

omnlon  by  a  oondnetor  that  money 
offered  to  him  for  fare  Is  counter- 
felt,  and  his  refusal  to  accept  it  on 
that  account,  he  not  charging  that 
the  passenger  knew  It  was  counter- 
felt.  Is  not  a  tort,  nor  an  element  of 
damages  for  the  wrongful  ejection 
of  the  passenger.  Breen  v.  St.  Louis 
TranaltCo..  102  Mo.  A.  479,  77  SW 
78. 

[f]  The  fMt  that  the  penKin 
ejected  la  a  man  of  the  strioteat 
honor  and  Intagxtty  and  sensitive  to 
indignities  put  on  him  cannot  be 
shown  to  Increase  his  damages  on 
account  of  his  ejection  from  a  pas- 
senger train.  Spink  v.  Louisville, 
etc.,  R.  Co.,  52  SW  1067,  21  KyL  778. 

31.  Ida. — Lindsay  v.  Oregon  Short 
Line  R.  Co.,  13  Ida.  477,  90  P  984, 

12  LRANS  184. 

Ky.— Louisville,  etc.,  R.  Co.  v. 
Scott.  141  Ky.  638,  133  SW  800,  34 
LRANS  206,  AnnCasl912C  347. 

Mo. — Breen  v.  St.  Louis  Transit 
Co.,  102  Mo.  A.  479.  77  SW  78. 

N.  C. — Ammons  v.  Southern  R.  Co., 

140  N.  C.  196,  52  SE  731. 

Tex. — Texas  Pac.  R.  Co,  v.  James, 
82  Tex.  306,  18  SW  689,  15  LRA  347; 
Gulf,  etc.,  R.  Co.  V.  Green,  (Civ.  A.) 

141  SW  341;  Houston,  etc.,  R.  Co. 
v.  McNeel.  33  Tex.  Civ.  A.  153,  76 
SW  206;  Missouri,  etc.,  R.  Co.  v. 
Armstrong,  (Civ.  A.)  38  SW  S6S. 

[  a  ]  IUnsrtratl(ma^(  1 )  Where  a 
husband  with  his  sick  wife  entered 
the  train  and  was  unlawfully  ejected 
therefrom  and  his  wife  was  carried 
on  the  train,  hia  anxiety  and  mental 
suffering  were  the  proximate  result 
of  the  unwarrantea  act  which  was 
the  direct  cause  of  such  suffering. 
Lindsay  v.  Oregon  Short  Line  R  Co., 

13  Ida.  477.  90  P  984.  12  LRANS  184. 
(Z)  Where  a  paaaenger,  by  reason  of 
being  put  off  the  train,  and  as  the 

Brobable  and  reasonable  conseauence 
liereof,  had  to  walk  to  another  sta- 
tion, the  Jury  could  allow  him  what 
they  believed  rlgflit  and  fair  aa  com- 
pensation for  having  so  to  do;  and 
If,  aa  the  natural  and  probable  con- 
sequence of  being  put  off,  he  suffered 
mental  distress,  they  might  allow 
him  what.  In  their  Judgment,  he 
ought  fairly  to  have  by  way  of  com- 
pensation. Houston,  etc.,  R.  Co.  v. 
McNeel,  83  Tex.  Civ.  A;  IBS.  76  SW 
206. 

[b]  "There  la  a  olear  dlstlnotton 
drawn  in  the  .cases  as  to  what 
anxiety  and  mental  suffering  a  plain- 
tiff who  Is  expelled  or  ejected  by  a 
common  carrier  may  recover  for,  and 
we  think  the  correct  rule  In  cases 
like  the  one  at  bar  is  clearly  stated 
in  Moore  on  Carriers,  p.  887,  as  fol- 
lows: 'Where  a  person  has  been 
wrongfully  and  unlawfullv  expelled 
or  ejected  by  the  carrier  from  a  train 
or  car,  he  may  recover  in  an  action 
against  the  carrier  the  amount  of 


the  fare  to  the  place  to  which  he  was 
entitled  to  be  carried,  damages  for 
the  loss  of  time  occasioned  by  the 
delay,  and  any  other  pecuniary  loss 
necessarily  caused  thereby  and 
proven  to  be  a  proximate  result  of 
the  ejection,  and  a  reasonable  com- 
pensation for  the  indignity,  humilia- 
tion, wounded  pride  and  mental  suf- 
fering Involved  in  and  resulting  from 
such  wrongful  expulsion.'  Suther- 
land, in  his  work  on  Damages, 
volume  8,  4th  edition.  S  848,  states 
the  rule  as  follows:  "We  conceive 
the  correct  rule  to  be  that  mental 
suffering  or  nervous  shock  may  be 
recovered  for  whenever  It  is  the 
natural  and  proximate  result  of  the 
wrong  done.  If  such  wrong  gives  the 
injured  party  a  cause  of  action.'" 
Lindsay  v.  Oregon  Short  Line  R.  Co., 
13  Ida.  477,  483,  90  P  984,  12  LRANS 
184, 

[c]  Xnanlts  to  oiakan. — A  paa- 
aenger ejected  from  a  train  may  not 
recover  damages  for  Insults  or  hu- 
miliation put  on  other  passengers 
at  the  time.  Louisville,  etc..  R.  Co. 
V.  Scott,  141  Ky.  638.  183  SW  800, 
34  LRANS  206.  AnnCasl912C  647. 

Proximate  and  remote  damages 
generally  see  infra  |  1207. 

39.  Lindsay  v.  Oregon  Short  Line 
R.  Co..  13  Ida.  477.  90>  984,  12  LRA 
NS  184. 

33.  Chicago,  etc.,  R.  Co.  v.  Chla- 
holm,  79  in.  684;  Pittsburg,  etc.. 
R.  Co.  V.  Berryman,  11  Ind.  A.  640, 
36  NB  728;  Kansas  City,  etc..  R. 
Co.  V.  Little.  66  Kan.  378.  71  P  820, 
97  AmSR  376,  61  LRA  122;  Bdwarda 
V.  Southern  R.  Co.,  162  N.  C.  278,  78 
SE  219. 

[a]  IttnstawUom^  Where  a  pas- 
senger waa  unlawfully  ejected  from  a 
railroad  car,  in  the  presence  of 
others,  and  the  conductor  publicly 
announced,  as  hIa  reason  for  so  do- 
ing, that  the  paaaenger  refused  to 

Say  hlB  fare,  a  Jury  may  properly 
nd  from  such  facts  that  the  pas- 
senger ejected  suffered  feelings  of 
shame  and  humiliation,  without  any 
other  proof  on  that  enbject.  Chi- 
cago, etc.,  R.  Co.  V.  Chlsholm,  79  111. 
684. 

[b]  VnbUolty     not  eaaenttaL — 

Where  a  passenger  la  improperly  ex- 
pelled from  a  train,  he  is  none  the 
less  entitled  to  damages  for  the 
humiliation  and  disgrace  suffered  be- 
cause no  one  was  present  except  the 
conductor,  the  brakeman  ana  the 
passenger.  Kansas  City.  etc..  R.  Co. 
V.  Little.  66  Kan.  378.  71  P  820,  97 
AmSR  376.  61  LRA  122. 

34.  Ala. — Louisville,   etc.,   R.  Co. 
V.  Laney,  (A.)  69  S  993. 

Ky.— Louisville.^  etc.,  R.  Co.  y. 
Fowler,  123  Ky.  4B0.  96  SW  668.  S» 
KyL  906.  „ 

Mo.— Bollng  V.  St.  Louis  etc..  R. 
CO..  189  Mo.  219,  88  SW  36;  Morris 
V  St  Louis,  etc..  R.  Co..  184  Mo.  A. 
66.  168  SW  325,  ^  , 

N.  Y.— Samuels  v.  New  York  City 
R.   Co,  62  Misc.   137.   101    NYS  63l. 

S.  C. — Mllhous  V.  Southern  R.  Co.. 
76  S.  C,  492.  67  SE  474. 

Tex. — Missouri,  etc.._R.^^  Co.  v. 
Morgan.  (Civ.  A.)  138  SW  216  (state- 
ments of  conductor  Imputmg  false- 
hood to  passenger  as  well  as  a  charge 
of  disgraceful  conduct). 

[a]    mmeoessary    end  InavJUsc 
iMguMre*— Although       a  railroad 
ticket  presented  by  a  passenger  does 
not  entitle  her  to  passage    so  that, 
on  her   being   Informed   of   Its  In- 
validity and   refusing  to  pay  fare, 
the  conductor  may  remove  her,  the 
iomnany  is  liable  for  compensatory 
damages  for  his  using  unnecessary 
and  Insulting  language  to  her  In- 
juring her  feelings  and  humiliating 
her     Boling  v.  St  Louis,  et^.  R.  Co.. 
iIq  Mo    219.  88  SW  35. 

M.    U.  S.— Fell  V.  Northern  Pac. 
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althoi^h  a  paBsenger's  ejection  is  teehnioally  wrong- 
ful, he  enters  a  train  or  ear  with  the  expectation  of 
being  ejected  therefrom,  he  cannot  recover  any 
damages  for  mental  pain  or  suffering.'^ 

He^sitr  for  physical  injury,  violence,  or 
maUce."  It  has  been  held  that  a  recovery  may  be 
had  for  mental  suffering  and  humiliation  only  where 
they  are  eonneeted  with  physical  injury,^  or  are 
attended  with  circumstances  of  violence,  malice,  or 
insult,'*  and  not  where  the  ejection  is  unaccom- 
panied by  unnecessary  force  or  violence,  willfulness 
or  malice,  and  is  made  in  good  faith."  But  on  the 
other  hand  it  has  been  held  that,  where  the  ejection 
is  wrongful,  damages  for  mental  suffering  and 


R.  Co.,  44  Fed.  248. 

Ala. — Kansas  City,  etc.,  R.  Co.  v. 
Foster,  134  Ala.  244,  32  S  773,  92 
AmSR  25;  Louisville,  etc.,  R.  Co.  v. 
Whitman,  79  Ala.  328. 

Ky. — Louisville,  etc,  R.  Co.  v.  Jop- 
lin.  6S  SW  206,  21  KyL  1380. 

Oh, — Cincinnati  Northern  Tract. 
Co.  V.  Rosnacle,  84  Oh.  St.  310,  95 
KB  884,  35  l^RANS  1030.  AnnCafl 
1912C  839. 

Tex. — Missouri  Pac.  R.  Co.  v. 
Kaiser,  82  Tex.  144.  18  SW  305; 
Southern  Pac.  Co.  v.  Bailey,  (Civ.  A.) 
91  SW  820;  Allen  v.  Texas,  etc.,  R. 
Co..  (Civ.  A.)  27  SW  943. 

[a]  JCental  anfiUili  eauaad.  "bj  Im- 
pending pexlL — where  a  passenger, 
oelng  uiuawfully  ejected  from  a 
train,  is  forced  to  jump  while  it  Is 
moving  at  a  dangerous  speed  to  avoid 
being  pushed  or  thrown  oft  by  the 
conductor,  the  mental  anguish  aris- 
ing from  the  nature  of  the  wrong  Is 
a  proper  element  of  compensatory 
damages;  and  it  is  proper,  for  the 
purpose  of  ascertaining  the  extent  of 
his  mental  suffering  as  an  element  of 
damages,  to  admit  evidence  that 
plalntftC  was  ruptured  before  and 
at  the  time  of  the  ejection.  Fell  v. 
Northern  Pac.  R.  Co.,  44  Fed.  248. 

[b]  Hervonnecs. — The  rendering 
of  a  passenger  on  a  train  nervous 
almost  to  sickness,  by  threats  of 
ejection,  constitutes  physical  Injury 
and  discomfort.  Southern  Pac.  Co. 
V.  Bailey,  (Tex.  Ctv.  A.)  91  SW  820. 

[cj  Wlian  an  Infant  of  trader 
reaxi  is  wrongfully  ejected  from  a 
railroad  car  or  train,  willfully  and 
Intentionally,  fright  and  terror  are 
proper  elements  of  damages,  if  the 
ejection  Is  under  such  circumstances 
as  will  naturally  cause  fright  and 
terror  to  an  Infant.  Cincinnati 
Northern  Tract.  Co.  v.  Rosnagle,  84 
Oh.  St.  310.  95  NB  884,  36  LRANS 
1030,  AnnCasl912C  639. 

rriglit  and  terror  aa  elments  of 
dftmage  see  generally  Damages  [13 
Cyc  41]. 

36.  U.  S. — Murphy  v.  Western, 
etc..  R  Co.,  23  Fed.  637. 

Ark. — Brenner  v,  R.  Co.,  82  Ark. 
128,  100  SW  893,  9  LRANS  1060  and 
note;  St.  Louis,  etc.,  R.  Co.  v.  Trim- 
ble, 54  Ark.  864.  16  SW  899. 

Ky. — Snellbaker  v.  Paducah,  etc., 
R.  Co..  94  Ky.  697,  23  SW  609,  16 
KyL  880. 

Oh. — Cincinnati,  etc.,  R.  Co.  V, 
Cole.  29  Oh.  St.  126.  23  AmR  729. 

Pa. — Robb  V.  Pittsburg,  etc.,  R. 
Co..  14  Pa.  Super.  282. 

Tex. — Patterson  v.  Southern  Pac. 
Co.,  28  Tex.  Civ.  A.  67,  66  SW  308; 
Russell  V.  Missouri,  etc.,  R.  Co.,  12 
Tex.  Civ.  A.  627,  8S  SW  724. 

Ta]  The  zlgltt  of  a  passenger  luew 
iBf  a  mllMffa  tlokst  to  mam  for  » 
Inwaoli  of  contract  to  furnish  an 
exchange  ticket  at  a  station  cannot 
be  enlarged  by  his  illegally  board- 
ing a  train  without  procuring  such 
exchange  ticlcet,  and  thus  Inviting 
ejection  therefrom.  Robb  v.  Pitts'* 
bure.  etc.,  R.  Co.,  14  Pa.  Super.  282. 

37.  See  also  infra  i  13S6.  And 
see  generally  Damages  [13  Cyc  39). 

38.  Atchison,  etc.,  R.  Co.  v.  La- 
moreaux,  5  Kan.  A.  813.  49  P  152; 
Crutcher  v.  The  Big  Pour,  132  Mo.  A. 


'  humiliation  may  be  recovered  notwithstanding  they 
are  not  accompanied  with  physical  injury,"  and 
whether  the  act  was  wanton,  malicious,  or  willful, 
or  was  merely  negligent  or  mistaken." 

Where  fare  is  iU^ally  exacted.  Humiliation 
suffered  and  indignity  done  a  passenger  is  also  an 
element  of  damages  where  fare  is  illegally  exacted 
from  him,  and  he  pays  it  in  order  to  avoid  an 
ejection.*' 

1207]  6.  Pioziiiiate  and  Bemote  Damages.** 

All  damages  which  naturally  and  proximately  result 
from  the  wrongful  ejection  itself  or  from  tiie  wrong- 
ful manner  in  which  the  ejection  is  accomplished 
may  be  recovered,*"  but  not  those  whieh  are  too 

"It  is  contended  that  the  court 
erred  in  Instructing  the  jury  that 
damages  might  be  allowed  for  Indig- 
nity, humiliation,  wounded  pride,  and 
mental  suffering  involved  In  and  re- 
sulting from  expulsion  from  the 
train,  even  though  It  should  appear 
that  the  conductor  was  not  actuated 
by  malice  or  willfulness.  Conceding, 
as  we  must,  under  the  evidence  that 
the  jury  was  justified  in  finding  that 
plaintiff  was  wrongfully  compelled  to 
leave  the  train,  we  reach  the  conclu- 
sion that  they  might  properly  take 
into  account  these  elements  of  dam- 
age. If  shown  to'  exist,  although  the 
act  of  the  conductor  was  not  mali- 
cious or  willful,  but  was  the  result 
of  a  mistake  on  his  nart.  This  is  an 
action  of  tort,  and  there  Is  no  longer 
any  room  for  argument  In  this  state 
as  to  the  proposition  that,  for  the 
tortious  expulsion  of  a  passenger 
from  a  train,  compensation  may  be 
allowed,  covering  these  elements  of 
damage."  Coins  v.  Chicago,  etc.,  R. 
Co.,  123  Iowa  458,  99  NW  134. 

43.  Ga.— Louisville,  etc..  R.  Co.  v. 
CSiivers.  11  Ga.  A.  236,  75  SE  13. 

Ind. — Pennsylvania  Co.  v.  Bray,  125 
Ind.  229,  25  NE  439:  Chicago,  etc.,  R. 
Co.  V.  Conley,  6  Ind.  A.  9,  32  NE  96, 
865. 

Minn. — Hoffman  v.  Northern  Pac 
R.  C^..  45  Minn.  S3,  47  NW  312. 

N.  T. — Raynor  v.  New  York,  etc.. 
Tract.  Co.,  86  Misc.  201,  149  NYS  151 
[rev  on  other  grounds  166  App.  Dlv. 


311,  111  SW  891:  Snyder  v.  Wabaah 

R  Co.,  85  Mo.  A.  495. 

39.  Morris  v.  St.  Louis,  etc..  R. 
Co.,  184  Mo.  A.  65,  168  SW  326: 
Harkless  v.  Chicago,'  etc.,  R.  Co..  161 
Mo.  A,  463.  132  SW  29;  Glover  V. 
Atchison,  etc.,  R.  Co.,  129  Mo.  A.  663. 

108  SW  505;  Harless  v.  Southwest 
Missouri  Electric  R.  Co.,  123  Mo.  A. 
22,  99  SW  793;  Snyder  v.  Wabash 
R.  Co.,  86  Mo.  A.  495. 

"Where  the  conductor  employs  un- 
necessary force  or  violence  to  re- 
move the  passenger,  or  where  he  ac- 
saults  htm  with  abusive  or  Insulting 
language,  malice  will  be  presumed 
and  in  such  case  the  passenger  is 
entitled  to  damages  on  account  of  his 
outraged  feelings  and  humiliation 
and  also  may  recover  punitive  dam- 
ages." Glover  v.  Atchison,  etc.,  R. 
Co.,  129  Mo.  A.  663,  672,  108  SW 
106. 

40.  Glover  v.  Atchison,  etc..  R. 
Co..  129  Mo.  A,  563.  108  SW  105. 

"Where  a  passenger  who  is  wrong- 
fully ejected  from  a  train  by  the 
conductor  sustains  no  physical  In- 
jury In  consequence  thereof  and  the 
ejection  Is  unaccompanied  by  un- 
necessary force  or  violence,  wilful- 
ness or  malice,  but  is  made  In  good 
faith  under  the  mistaken  belief  of 
the  conductor  that  the  passenger  Is 
not  entitled  to  ride  on  the  train, 
the  passenger  may  recover  compensa- 
tion for  all  the  inconvenience,  loss  of 
time,  labor  and  expense  Incurred  by 
him  in  consequence  of  the  wrongful 
act.  but  he  may  not  recover  dam- 
ages for  mental  suffering  or  humili- 
ation, nor  damages  by  way  of  smart 
money."  Glover  v.  Atchison,  etc.,  R. 
Co.,  129  Mo.  A.  663,  571,  108  SW  106. 

41.  Gorman  v.  Southern  Pac.  Co., 
97  Cal.  1,  31  P  1112.  88  AmSR 
157:  Georgia  R.,  etc.,  Co.  v.  Baker, 
120  Ga.  9ltl,  48  SB  355;  Mabry  v. 
City  Electric  R.  Co.,  116  Oa.  624.  42 
SE  1025,  94  AmSR  14.  S9  LRA  690. 

43.  Ark. — St.  Louis,  etc.,  R.  Co. 
V.  Trimble,  64  Ark.  8B4,  16  SW  899. 

111. — Chicago,  etc.,  R.  Co.  v.  Flagg, 
43  111.  364,  92  AmB  133;  Lake  Erie, 
etc.,  R.  Co.  V.  ChrlsUson,  89  111.  A. 
496;  Toledo,  etc..  R.  Co.  v.  Kid.  29 
111.  A.  353.    But  see  Malott  v.  Woods. 

109  111,  A.  612  (holding  that  It  was 
error  to  Instruct  the  Jury  that  plain- 
tiff could  recover  damages  for  the 
humiliation  and  indignity  to  which 
she  was  exposed,  if  any  was  shown 
by  the  evidence,  by  being  required  to 
leave  the  train  at  a  station  short  of 
her  destination,  in  the  absence  of 
proof  of  any  actual  malice  or  wan- 
toness  manifested  against  plaintiff 
by  the  conductor  in  requiring  her  to 
leave  the  train). 

Ind. — CThlcago,  etc.,  R.  Co.  v.  Hol- 
dridge,  118  Ind.  281,  20  NE  837. 

Iowa. — Colne  v.  CThlcago,  etc.,  R. 
Co.,  123  Iowa  458,  99  NW  134. 

Ky. — Louisville,  etc..  R.  Co.  v.  WU- 
sey,  12  SW  275,  11  KyL  419.  5  LRA 
866. 

Md.— Philadelphia,  etc.,  R.  Co.  v. 
Hoeftlch,  62  Md.  300,  60  AmR  223. 

Okl. — St.  Louis,  etc.,  R.  Co.  v. 
Yount,  30  OkL  371,  120  P  627. 

Wash. — ^WIllBOn  v.  Northern  Pac 
R.  Co..  6  Wash.  621,  32  P  468,  34  P 
146. 


927  mem,  151  NYS  4171. 

Wash.— Wlllson  v.  Northern  Pac 
R  Co.,  5  Wash.  621,  32  P  468,  84  P 
146. 

[a]  ninstratloat.  Where  a  con- 
ductor demanded  of  a  woman  passen- 
ger her  fare  after  reaching  a  certain 
point,  charging  that  her  ticket  was 
only  for  that  point,  and  to  avoid  be- 
ing ejected  she  paid  additional  fare 
to  the  point  where  she  was  going,  abe 
Is  entitled  to  recover  for  mortlflea- 
tlon  and  wounded  feelings,  although 
afterwacd  the  conductor  returned  the 
additional  fare  on  disoovering  that 
her  ticket  was  to  the  point  claimed 
by  her.  Louisville,  etc.,  R.  Co.  v. 
Chivers.  11  Oa.  A.  236.  75  SE  13. 

44.  See  also  generally  Damages 
[13  Cyc  25]. 

■jeotlon  at  Improper  time  or  plM* 
as  proxlmat*  cause  of  lajnrr  to  In^ 
ouMMltated  person  see  supra  9  11 92. 

Bnmlllatton  and  mental  suSeiliif 
as  proxlmata  rssnlt  of  ejaetlon  see 
supra  i  1206. 

45.  Ala. — Birmingham  R.,  etc.,  Co. 
V.  Turner.  164  Ala.  642,  45  S  671. 

Ind. — Indianapolis  St.  R  Co.  v. 
Hockett,  16]  Ind.  196,  67  NE  106. 

Minn. — Morrill  v.  Minneapolis  SL 
R.  Co..  103  Minn.  862,  116  NW  3»ft, 
123  AmSR  841. 

Pa. — Tllburg  V.  Northern  Cent.  R 
Co.,  217  Pa.  618.  66  A  846.  18  tJlANS 
359. 

Tex. — Galveston,  etc.,  R.  Co.  v. 
Scott,  84  Tex.  Civ.  A.  501.  79  SW  642; 
Gulf,  etc.,  R.  Co.  V.  Conder,  23  Tex. 
Civ.  A.  488,  58  SW  58. 

Utah. — ^Morgan  v.  Oregon  Short 
Line  R.  Co..  30  UUh  82,  83  P  676. 

Wis. — Lugner  v.  Milwaukee  EHee- 
trlc  R..  etc.  Co..  146  Wis.  17«.  131 
NW  342. 


For  Urtw  OMMS,  devslopoMBtB  and  okanffse  in  the  law  see  cumulative  Annotations,  same  title. 
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remote,*"  or  which  the  passenger  could  have 
avoided  by  the  use  of  ordinary  care.*'  Damages  for 
injuries  resulting  from  efforts  to  reach  some  place 
of  security  after  ejection  are  recoverable,*'  but  not 
those  resulting  from  unnecessary  exposure  or 
c^ort.**  In  determining  what 'physical  injuries  are 
proximate,  it  is  competent  to  show  the  physical  and 
mental  condition  of  plaintiff  which  aggravated  the 
injury,  although  such  peculiar  condition  was  not 
known  to  the  carrier.''^  But  the  person  ejected  can- 
not recover  for  the  humiliation  resulting  from  sub- 
sequent comments  of  persons  not  present  at  the  time 
of  the  ejection,"^  nor  for  injury  to  his  good  name," 
nor  to  his  business  or  professional  reputation," 

See  also  supra.  H  1204,  1206.  And 
sea  generally  Damages  [13  Cyc  263- 
fa]    AzrvRt   aad  imprlsoamaat. — 

Where  a  conductor  wrongfully  ejects 
a  passenger  and  causes  ma  arrest  for 
«  supposed  assault,  the  imprisonment 
and  detention  are  the  proximate  re- 
sults of  the  act,  and  are  properly 
considered  by  the  Jury  in  assessing 
the  damages.  Gulf,  etc.,  R.  Co.  v. 
Conder,  23  Tex.  Civ.  A.  488,  68  SW 
58. 

[b]  DMtli. — ^Where,  In  an  action 
for  the  death  of  a  trespasser  who 
bad  been  stealing  a  rtde  on  a  passen- 
ger train,  it  appeared  that  deceased 
was  Instantly  kilted,  and  that  hia 
body  was  found  some  distance  from 
the  place  of  his  ejection  and  on  the 
opposite  side  of  the  track,  his  death 
was  not  shown  to  be  the  proximate 
result  of  his  ejection.  Morgan  v. 
Oregon  Short  Line  R,  Co.,  30  Utah  82, 
83  P  576. 

46.  Spade  v.  Lynn,  etc.,  R.  Co.,  172 
Mass.  488,  52  NE  747,  70  AmSR  208, 
43  LRA  832;  Hoffman  v.  Northern 
Pac.  R.  Co..  45  Minn.  63.  47  NW  312. 
See  also  cases  infra  notes  49.  51,  53, 
64. 

47.  Galveston,  etc.,  R,  Co.  v. 
Scott.  34  Tex.  Civ.  A.  501,  79  SW  842. 
See  also  Infra  I  1209. 

Am    to   tula    of   avddaUs  oonsa- 

?iMnc»i  genetally  see  Damages  [13 
yc  71]. 

48.  Ark. — St.  Louia,  etc.,  R.  Co.  v. 
Day,  86  Ark.  104,  110  SW  220. 

Oal. — Bland  v.  Southern  Pac.  R.  Co., 
C5  Cal.  626.  4  P  672. 

Ind. — Lake  Erie,  etc.,  R.  Co.  v. 
Cloes.  6  Ind.  A.  441,  32  NE  688. 

N.  H. — Whittemore  v.  Boston,  etc., 
R.  Co..  77  N.  H.  61.  86  A  824. 

Oh.— Smith  V.  Pittsburg,  etc.,  R. 
Co..  23  Oh.  St.  10;  New  York,  etc., 
R.  Co.  V.  Willing,  24  Oh.  Clr.  Ct.  474. 

Pa. — Malone  v.  Pittsburgh,  etc..  R. 
Co..  152  Pa.  390,  25  A  638. 

Tex. — Houston,  etc.,  R.  Co.  v. 
Berry,  (Civ.  A.)  84  SW  258. 

[al  niustratlon. — Where  a  pas- 
senger unlawfully  ejected  from  the 
train  was  compelled  to  walk  some 
distance  to  a  house  for  shelter, 
and  in  doing  so  sustained  serious  in- 
Jury  to  his  health,  the  injurious  con- 
sequences of  the  exposure  are  a 
proper  element  of  damages.  Smith 
V.  Pittsburg,  etc.,  R.  Co.,  23  Oh.  St. 
10;  New  York,  etc.,  R.  Co.  v.  Willing. 
24  Oh.  Cir.  Ct.  474. 

[b]  Ag^rravaUng  prior  iBjnry.^ — 
(1)  One  wrongfully  ejected  from  a 

?assenger  train  can  recover  damages 
or  an  injury  resulting  from  aggra- 
vating a  prior  injury  by  walking  to 
hia  home  from  where  he  was  put  olt 
Instead  of  taking  an  a\-allable  train. 
If  he  exercised  reasonable  care  in 
walking  Instead  of  riding.  Whitte- 
more V.  Boston,  etc.,  R.  Co.,  77  N.  H. 
61,  86  'A  824.  (2)  A  passenger  on  a 
train,  unlawfully  put  off  at  a  point 
on  the  railroad  track  where  there  is 
no  station  and  no  stopping  place,  who 
Ib  injured  in  walking  on  a  cattle 
guard  at  the  next  highway,  while 
going  along  the  railroad  track  In 
ordet  to  reach  his  destination,  may 
recover  for  such  Injury.  Gulf,  etc., 
R.  Co.  V.  Green,  (Tex.  Civ.  A-)  141 


nor  for  having  been  compelled  to  borrow  money  to 
pay  the  fare  illegally  exacted." 

[$  1208]  6.  Mitigation  of  Damages."'  Although 
the.  passenger  who  produces  a  ticket  or  is  ready  to 
pa^  fare  may  recover  compensatory  damages  for 
being  ejected"  the  good  faith  of  the  carrier's 
servants  in  ejecting  will  not  prevent  recovery  of 
such  damages,  although  competent  to  be  shown  ffxe 
the  purpose  of  affecting  the  allowance  or  amount  of 
exemplary  damages."' 

Improper  conduct  on  the  part  of  the  person 
ejected  may  be  shown  in  mitigatioB  of  dam^es."* 
It  has  been  held  that  abusive  or  provocative  lan- 
guage used  by  him  to  the  employee  of  the  carrier 


SW  «41,  344  [oil  CTycl. 

40.  Ark. — BL  Louis,  etc.,  R.  Co.  t. 
Williams,  100  Ark.  366,  140  SW  14L 


Cal. — Sioane  v.  Southern  California 
R.  Co.,  Ill  Cal.  668,  44  P  320,  32  LRA 
193. 

Ga. — Georgia  R.,  etc.,  Co.  v.  Bakew, 
86  Ga.  641,  12  SB  1061.  22  AmSR  490; 
Seaboard  Air  Line  R.  Co.  v.  Smith, 
3  Ga.  A.  1,  59  SE  199. 

111. — Ohio,  etc.,  R.  Co.  V.  Burrow, 
32  111.  A.  161. 

Ky. — Tuttle  v.  Cincinnati,  etc.,  R. 
Co..  80  SW  802,  36  KyL  152. 

La. — Bader  v.  Southern  Pac.  Co.,  62 
La.  Ann.  1060,  27  S  684. 

Mo. — Spry  v.  Missouri,  etc.,  R.  Co., 
73  Mo.  A.  203. 

Nebr. — ChlcELgo.  etc.,  R.  Co.  v. 
Spirk,  El  Nebr.  167,  70  NW  926. 

N.  H. — Caher  v.  Grand  Trunk  R. 
Co_^  76  N.  H.  125,  71  A  226. 

Tenn. — Louisville,  etc.,  R,  Co.  v. 
Fleming,  14  Lea  128. 

Tex. — Galveston,  etc.,  R,  Co.  v. 
Turner,  (Civ.  A.)  23  SW  83. 

Can. — Toronto  R.  Co.  v.  Orinsted, 
24  Can.  S.  C.  6T0  [dlsm  app  21  Ont. 
A.  578]. 

[a]  XUustratloiui. — (l)  Where  a 
passenger,  having  gone  beyond  his 
destination,  was  put  off  at  a  point 
past  the  succeeding  station,  and  he 
not  only  walked  back  to  the  first  sta- 
tion, but  back  to  his  destination,  as 
the  last  walk  waa  not  necessitated  by 
his  being  ejected  from  the  train  at 
a  point  other  than  a  usual  stopping 
point,  injuries  resulting  therefrom 
were  not  a  proximate  result  of  the 
ejection.  St.  Louis,  etc.,  R.  Co.  v. 
WlUiama,  100  Ark.  356,  140  SW  141. 
(2)  If  a  passenger  can  Dnd  shelter 
at  the  place  where  he  Is  wrongfully 
put  off,  he  cannot  recover  for  injuries 
voluntarily  incurred  In  walking  to  hia 
destination.  Spry  v.  Missouri,  etc., 
R.  Co.,  73  Mo.  A.  203. 

[b]  Tatlgite  aaia  oolA  (1)  suffered 
by  a  passenger  from  walking  to  his 
destination,  after  being  ejected  short 
of  that  place,  from  a  train  which  did 
not  stop  there,  as  he  was  told,  when 
he  could  have  reached  It  by  a  later 
train  In  time  for  his  purposes,  are 
not  the  proximate  result  of  his  ejec- 
tion, and  therefore  not  the  basis  of 
an  action  for  damages.  Cook  v. 
Beaumont,  etc.,  R.  Co.,  (Tex.  Civ.  A.) 
160  SW  123.  (2)  But  Illness  result- 
ing from  exposure  to  cold  in  conse- 
quence of  a  wrongful  ejection  from  a 
street  car  Is  not  too  remote  a  cause 
for  damages;  and  where  the  person 
ejected  is  properly  clothed  or  pro- 
tected against  the  severity  of  the 
weather,  but,  when  he  leaves  the  car, 
Is  In  a  state  of  perspiration  from  an 
altercation  with  the  conductor,  and 
so  liable  to  take  cold,  an  attack  of 
rheumatism  and  bronehitla  which 
ensued  may  Juatlflahly  be  found  to 
be  the  natural  and  probable  result  of 
the  ejection,  and  damages  may  be 
awarded  therefor.  Toronto  R.  Co.  v. 
Grinsted,  24  Can.  S.  C.  670  [dlsm  app 
21  Ont.  A.  578], 

[c]  WlLMTS  a  dmnkni  paSMnger  1« 
•Jeoted  from  a  train  shortly  after 
noon  and  starts  toward  home,  but 
drinks  more  liquor  and  becomes  so 
drunk  that  he  lies  out  all  night  near 
the  railroad  and  early  the  next 
morning  goes  on  the  track,  where  he 
is  injured  by  a  passing  train,  the  In- 

Jury  Is  not  the  proximate  result  of 
he  ejection   nor  of  his  condition 
when  ejected.    Tuttle  v.  Cincinnati, 


etc..  R.  Co.,  80  SW  802,  26  KyL  1B2. 

60.  Mann  Boudoir  Car  Co.  v. 
Dupre,  54  Fed.  646,  4  CCA  640,  21 
LRA  289;  Sk)ane  v.  Southern  Cali- 
fornia R.  Co..  Ill  Cal.  668,  44  P  320, 
32  LRA  193;  Coleman  v.  New  York, 
etc..  R.  Co.,  106  Mass.  160:  Brown  v. 
EUuinibal,  etc.,  R.  Co..  6S  Mo.  688. 
See  also  Damages  [13  Cyc  31]. 

SI.  Louisville,  etc.,  R.  Co.  v.  Hlne, 
121  Ala.  234,  26  S  857. 

68.  Procter  v.  Southern  California 
R.  Co.,  130  Cal.  20,  62  P  306;  Carsten 
V.  Northern  Pac.  R.  Co.,  44  Minn.  454, 
47  NW  49,  20  AmSR  689.  9  LRA  6S8. 

63.  Schmitt  V.  Milwaukee  St.  R. 
Co.,  89  Wis.  196.  61  NW  834. 

B4.  Hoffman  v.  Northern  Pac.  R. 
Co.,  45  Minn.  53,  47  NW  312;  Mis- 
souri, etc.,  R.  Co,  V.  Welch,  100  Tex. 
118,  94  SW  333  [rev  (Civ.  A.)  91  SW 
62lj;  St.  Louis  Southwestern  R.  Co. 
V.  (Jrane,  (Tex.  Civ.  A.)  102  SW  738. 

55.  See  generally  Damages  [13 
Cyc  661. 

66.  Zagetmeyer  v.  Cincinnati,  etc., 
R.  Co.,  102  Mich.  214,  60  NW  436,  47 
AmSR  614. 

57.  U.  S.— Pittsburgh,  etc..  R.  Co. 
V.  Rusa.  67  Fed.  662,  14  CCA  612;  Gib- 
son V-  Blast  Tennessee,  etc.,  R.  Co.,  30 
Fed.  904;  Hall  v.  Memphis,  etc.,  R. 
Co.,  15  Fed.  57:  Brown  v,  Memphis, 
etc.  R.  Co.,  7  Fed.  51. 

Ga. — Georgia  R.  Co.  v.  Homer,  73 
Ga.  251. 

Ky. — Curtis  v.  Louisiana  City  R. 
Co..  94  Ky.  673.  23  SW  363,  16  KyL 
351.  21  LRA  649. 

N.  Y. — Daymen  v.  Westchester  St. 
R.  Co.,  164  App.  Dtv.  796.  139  NYS  761 
[aff  214  N.  Y.  637  mem.  108  NE  1092 
mem]. 

Wash. — Wlllson  v.  Northern  Pac. 
R.  Co.,  5  Wash.  621,  S2  P  468.  34  P 
146. 

[a]  ThA  fact  tHat  a  oarxler  acta  oil 
the  ad  vie*  of  coniiBel  in  claiming  a 
second  fare  and  ejecting  a  paasenger 
for  refusal  to  pay  goes  only  to  the 
mitigation  of  damages,  and  not  to  the 
right  to  recover  exemplary  damages. 
Daymen  v.  Westchester  St.  R.  Co., 
164  App.  Div.  796,  139  NTS  761  Caff 
214  N.  T.  637  mem.  10^  NE  1092 
mem], 

Bzemplary  damages  see  Infra  S 
1210. 

68.  Terre  Haute,  etc..  R.  Co.  v. 
Vanatta.  21  111.  188.  74  AmD  96: 
Bough  V.  Metropolitan  St.  R.  Co.,  82 
App.  Dlv.  215,  81  NYS  771,  13  NY 
AnnOas  68;  Ft.  Worth,  etc.,  R.  Co.  v. 
Conner,  62  Tex.  Civ.  A.  267.  181  SW 
1135. 

[a]  PMSonger'a  att«mpt  to  Im^ 
pose  on  oarrlST. — A  passenger  In  a 
railroad  car  when  asked  for  his  fare 
offered  without  any  explanation  a 
ticket  which  was  void  by  reason  of 
having  a  hole  punched  in  It,  and  re- 
fusing to  pay  his  fare  was  ejected 
from  the  car.  but  without  any  aggra- 
vating circumstances,  three  or  four 
miles  from  a  station.  The  statute  re- 
quired that  under  such  circumstances 
the  person  should  be  put  off  at  a 
regular  station.  It  was  held  that  the 
attempt  of  plaintiff  to  Impose  on  the 
railroad  by  presenting  a  void  ticket 
must  be  held  to  mitigate  the  dam- 
ages, and  there  being  no  evidence  of 
misconduct  on  tne  part  of  the  con- 
ductor in  effecting  the  ejection,  or  of 
special  injury  or  losa  to  plalnUff  by 
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cannot  be  shown  in  mitigation  of  eompensatoiy 
damages,"*  although  it  may  be  considered  in  mitiga- 
tion of  punitive  damages;**  but  on  the  other  hand 
it  has  been  held  that  sneh  language  may  be  shown 
in  mitigation  of  compensatory  as  well  as  exemplary 
damages.'' 

[$  1209]  7.  Duty  to  Prereiit  or  Bednce  Duuages. 

The  general  mle  that  a  person  who  is  injured 
through  the  wrong  of  another  should  use  all  rea- 
sonable means  to  minimize  the  loss"'  applies  to  a 
passenger  who  is  wrongfully  ejected  from  a  train 
or  car.  It  has  been  held  that  a  passenger  has  no 
right  even  where  the  ejection  is  wrongful  unneces- 
sarily to  resist  and  thereby  bring  on  himself  the 
exercise  of  force  resulting  in  personal  injury,  and 
that  for  injuries  thus  suffered,  unless  they  were  un- 
necessarily or  maliciously  inflicted,  there  can  be  no 
recovery."  In  some  cases  it  has  been  held  that  it 
is  the  duty  of  the  passenger  even  where  there  is  no 
ground  for  ejection  for  nonpayment  of  fare  to  pay 
whatever  additional  fare  is  demanded,  and  thereby 
limit  himself  to  a  recovery  of  the  amount  so  un- 
lawfully exacted.'"    But  on  the  other  hand  it  has 


having  to  wftik  two  or  three  miles,  he 
was  entitled  to  only  nominal  dam- 
a&res.  Terre.  Haute,  etc.,  R.  Co.  v. 
V^natta,  21  til.  IBS.  74  AmD  9«. 

09.  Mahonlns  Valley  R.  Co.  v.  De 
Pascale.  70  Oh.^t  17».  71  6S3,  66 
LRA  860,  1  AnnCaa  896. 

60.  Uahonlna  Valley  R.  Co.  v.  De 
Pascale,  70  Oh.^t.  179,  71  NG  6S8,  06 
LRA  860,  1  AnnCas  896. 

61.  Texas,  etc.,  R.  Co.  v.  McAllis- 
ter, (Tex.  av.  A.)  188  8W  88. 

68.   See  Damages  [IS  Cyc  71]. 

63.  Clare  v.  Northwestern  Pac.  R. 
Co..  (Cal.  A.)  ISl  P  828:  Galveston, 
etc.,  R.  Co.  T.  Scott,  34  Tex.  Civ.  A. 
601.  79  SW  648. 

IHi^  to  prvraat  or  redne*  aunagrM 
CMwraUjr  see  Damages  [is  Cyc  71j. 

64.  in.— Pennsylvania  R  Oo.  v. 
COnnell.  118  III.  296,  64  AmR  238; 
Chloago,  eta,  R.  Co.  v.  Orlffln,  68  III. 
499. 

Kan. — Arnold  v.  Atchison,  etc..  R. 
Co..  81  Kan.  400,  106  F  641. 

Minn. — Morrill  v.  Minneapolis  St. 
R.  Co.,  108  Minn.  862,  116  NW  896, 
123  AmSR  841. 

N.  T. — Cullen  v.  New  York,  etc.,  R. 
Co.,  68  App.  DlT.  269,  74  NTS  209., 

Or. — Peabody  v.  Oreeon  R.,  etc, 
Co..  21  Or.  121,  26  P  1068,  12  LRA 
828  and  note. 

[a]  "Sh*  damaces  wUoh  h*  la 
•ntlued  to  reoorev  xor  tlu  wroncfnl 
•q^nlalon  are  such  only  aa  result 
from  being  required  to  leave  the  car, 
and  cannot  be  enhanced  by  his  own 
conduct,  which  results  in  an  assault, 
with  Its  resulting  Injuries  and  humil- 
iation. This  Is  but  the  application 
of  the  well'established  rule  that  It  Is 
the  duty  of  a  person  who  finds  that 
he  has  been  wronged  to  use  all  rea- 
sonable means  to  arrest  th»  loss." 
MorrlU  v.  Minneapolis  St.  R.  Co.,  108 
Minn.  362.  886.  116  NW  396,  128  Am 
SR  341. 

IMdstano*  rsuerally  see  supra  j 

1196. 

65.  Hall  V.  Memphis,  etc.,  R.  Co., 
15  Fed.  57;  Van  Dusan  v.  Grand 
Trunk  R.  Co.,  97  Mich.  439.  B6  NW 
848.  37  AmSR  364. 

Payment  of  fare  to  prevent  ejeotioa 
see  generally  supra  fS  1187-1189. 

66.  U.  S. — Pennsylvania  Co,  v. 
Lenhart,  120  Fed.  61,  56  CCA  467. 

Ind. — JeffersonvMIe  R.  Co.  v. 
Rogers,  28  Ind.  1,  92  AmD  276;  liake 
Erie,  etc..  R.  Co.  v.  Arnold.  8  Ind.  A. 
297.  34  NE  742. 

Mo. — Ferguson  v.  Missouri  Pac.  R. 
Co.,  144  Mo.  A.  262,  128  SW  799. 

Tex. — Oalveston,  etc.,  R.  Co.  v. 
Wiseman,  (Civ.  A.)  136  SW  793; 
Gulf.  etc..  R.  Co.  V.  Dyer,  43  Tex. 
Civ.  A  93.  96  SW  12;  Gulf.  etc..  R. 
Co.  V.  Copeland,  17  Tex.  Civ.  A.  66,  42 
SW  239. 


Wis. — Torton  v.  Milwaukee,  etc., 
R.  Co..  62  Wis.  367,  21  NW  516.  23 
NW  401. 

[a]  WhMre  a  pa— ngT  Is  ejeotsd 
from  a  oar  aftar  tstuexlnr  lawtnl 
manmj  which  is  refused  In  good  faith 
on  the  claim  that  it  is  counterfeit, 
In  an  action  for  the  ejection  It  Is 

firoper  to-  refuse  an  Instruction  that, 
t  by  paying  other  money  or  leavmg 
the  car  he  could  avoid  the  mortifica- 
tion of  a  public  ejection,  he  subjects 
himself  to  the  mortification,  and  It 
Is  not  to  be  considered  In  estimating 
the  damages  for  the  ejection.  Breen 
V.  St.  Louis  Transit  Co.,  108  Mo.  A. 
443,  83  SW  998. 

VaanuMit  of  flm  to  pmwit  ajso- 
tlon  see  generally  supra  Si  1187- 
1189. 

67.  Bzamplary  daanaffesi 

Generally  see  Damages  [13  Cyc  106], 
For  branch  of  contract  of  transporta- 
tion generally  see  infra  |  1281. 
For  personal  injuries  in  general  see 
lnA«3l  1396-1398. 

68.  IT.  S. — Ijake  Shore,  etc..  R.  Co. 
v.  Prentice,  147  U.  S.  101,  18  SCt  861, 
37  L.  ed.  97:  Pittsburgh,  etc..  R.  Co. 
V.  Russ,  67  Fed.  822,  8  CCA  597. 

CaL — ^Turner  v.  North  Beach,  etc, 
R  Co.,  84  Cal.  694. 

Colo. — Ristlne  v.  Blocker,  IE  Colo. 
A.  224,  61  P  486. 

N.  J. — Peterson  v.  Middlesex,  etc. 
Tract,  Co.,  71  N.  J.  L,  296,  69  A  466. 

Or. — Sullivan  v.  Oregon  R.,  etc., 
Co..  12  Or.  392,  7  P  50S,  63  AmR  364. 

R.  I. — Hagan  v.  Providence,  etc.. 
R.  Co.,  8  RTI.  88,  62  AmD  377. 

Tex. — Hays  v.  Houston,  etc.,  R. 
Co.,  46  Tex.  272;  Denlson,  etc.,  R. 
Co.  V.  Randell,  29  Tex.  Civ.  A.  460, 
69  SW  1013;  International,  etc.  R. 
Co.  V.  Miller,  9  Tex.  Civ.  A.  104,  28 
S^V  233 

Va. — rjorfolk.  etc.  R.  Co.  v.  Neely, 
91  Va.  639.  22  SE  367:  Norfolk,  etc., 
R.  Co.  v.  Anderson,  90  Va.  1,  17  SE 
757,  44  AmSR  884;  Richmond,  etc., 
R.  Co.  v.  Ashby,  79  Va.  130,  52  AmR 
620. 

Wis. — Vassau  v.  Madison  Electric 
R.  Co..  lOe  Wis.  301,  82  NW  152; 
Robinson  v.  Superior  Rapid  Transit 
R.  Co.,  94  Wis.  346.  68  NW  961,  59 
AmSR  897.  34  L.RA  206;  Hinckley  v. 
Chlcngo,  etc.,  R.  Co.,  88  Wis.  194; 
Milwaukee,  etc,  R.  Co.  v.  Finney,  10 
Wis.  388. 

See  also  infra  {  1398. 

[a]  Satlflcatlon. — (1)  Where  plaln- 
tllt  having  paid  his  street  car  fare 
with  a  genuine  coin  which  defend- 
ant's conductor  claimed  was  a  coun- 
terfeit refused  to  pay  with  other 
money,  and  was  put  ofT  the  car  by 
the  conductor,  and  thereafter  defend- 
ant's superintendent  told  plaintiff 
that  defendant  would  stand  by  any- 


been  held  that,  where  his  ticket  or  lawfol  fare  is 
wrongfully  rejected,  he  need  not  minimuse  his  dam- 
ages by  paying  fare  illegally  demanded." 

1210]  8.  Exemplary  Damages.*'  In  some  jnris- 
dieti(ms  it  is  held  'that  a  carrier,  such  as  a  railroad 
or  street  railroad  edmpany,  is  not  liable  in  exem- 
plary damages  for  the  willful  or  malioiona  acts  of 
its  employees  in  ejecting  a  passenger  from  its  train 
or  car,  unless  it  participated  in,  previously  author- 
ized, or  subsequently  ratified  suen  acts.**  But  the 
doctrine  that  a  master  is  not  liable  for  the  willful 
and  malicious  acts  of  the  employee,  even  though 
within  the  scope  or  course  of  his  employment,  is 
generally  disciurded,  and  with  it  the  doctrine  that 
a  corporation  cannot  be  rendered  liable  for  exem- 
plary damages  by  reason  of  its  employee 's  acts,  and 
the  generally  recognized  rule  is  that  the  carrier 
may  be  mulcted  in  exemplary  damages  for  the 
wrongful  acts  of  its  employee  in  ejecting  a  passenger 
from  a  train,  where  such  act  is  within  the  scope  or 
course  of  the  employee's  emplo3nnent,  in  all  cases 
where  natural  persons  acting  for  themselves  would 
be  liable  for  such  damages."  And  in  a  great  num- 

thlng  the  conductor  had  done,  and 
that  he  had  a  right  to  put  plaintiff 
off,  the  jury  wore  not  warranted  in 
finding  that  the  superintendent  rati- 
fied any  malicious  or  insulting  con- 
duct on  the  part  of  the  conductor, 
so  as  to  render  defendant  liable  for 
punitive  damages.  Vassau  v.  Madi- 
son Electric  R.  Co.,  106  Wis.  801,  82 
NW  162.  (2)  Instructions  to  con- 
ductors to  use  diligence  to  prevent 
Improper  use  of  mileage  tickets, 
coupled  with  the  fact  that  the  gen- 
eral ticket  agent  of  the  company  was 

f resent  on  the  car  and  assented  to 
he  conductor's  action.  It  not  appear- 
ing that  he  had  any  authortty  over 
th«  conductor,  were  not  sufflcfent  to 
constitute  ratification  br  the  com- 
pany of  a  conductoi^s  wanton  and 
malicious  conduct  In  unlawfully 
ejecting  a  passenger  who  was  travel- 
ing on  a  mileage  ticket.  Pittsburgh, 
etc.,  R  Co.  V.  Russ,  67  Fed.  82S,  f 
CCA  687. 

[b]   SetalvlBC  Mrraat  as  ntUe»> 

tuUL> — ^Where  tne  carriers  servant 
wantonly  assaults  the  passenger  in 
removing  him  from  the  car,  and  the 
carrier  after  knowledge  thereof  re- 
tains the  servant  In  his  employment, 
it  ratifies  the  act  and  is  llalile  to 
punitive  damagea  Tanger  v.  South- 
west Missouri  Electric  R.  Co.,  8B 
Mo.  A.  28;  Bass  v.  Chicago,  etc.,  R. 
Co..  42  Wis.  664.  24  AmR  437. 

66.  Ala. — Ijoulsvllle,  etc,  R  Co. 
V.  Whitman,  79  Ala  828. 

Ark. — Little  Rock  R.,  etc.  Co. 
Dobbins,  78  Ark.  5S3,  95  SW  788. 

Ind. — Jefferson  vine     R.  Co. 
Rogers,  28  Ind.  1.  92  AmD  276. 

Nev, — Forrester  v.  Southern  Pac 
Co..  36  Nev.  247,  134  P  763.  138  P  70B. 
48  LRANS  1  and  note. 

Oh, — Atlantic,  etc.,  R.  Co.  v.  Dunn. 
19  Oh.  St.  162,  2  AmR  382.  . 

a.  C. — Smith  V.  Southern  R.  Co.,  88 
S.  C.  421,  70  SE  1057.  34  LRAN3 
708. 

[a]  DlaousBion  of  mis. — "If  ex- 
emplary damages  are  allowable  at 
all,  there  is  no  good  reason  why.  If 
warranted  by  statute,  and  there  la 
wantonness,  oppression,  and  hard- 
ship, they  should  not  be  recoverable 
in  an  action  for  the  tortious  breach 
of  a  contract,  or  in  a  case  where  the 
passenger  has  bought  a  ticket  or  paid 
his  fare,  and  is  injured  by  failure  of 
the  company  to  keep  its  contract  of 
carriage,  as  well  as  If  he  were  In- 
jured by  a  tort  In  no  way  connected 
with  the  breach  of  a  contract,  or 
were  expelled  from  the  train  with 
undue  force,  or  under  unwarrantable 
circumstances,  when  the  company  had 
a  rlRht  to  eject  him  for  nonpayment 
of  fare.  Under  our  statutes  such  an 
action  brought  by  the  person  Injured 


For  latsr  OSMS,  aerelopDMats  and  obanvM  In  the  law  see  cumulative  Annotatlona,  same  title,  pagf  an 
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ber  of  cases  in  which  recovery  has  been  sooght 
against  carriers  for  wrongful  ejection,  exemplary 
dunages  have  been  allowed  where  it  has  been  Bhown. 


that  the  act  was  accompanied  with  malice,  wanton- 
ness, or  gross  negl^nce;'"  and  although  the  ejee- 
tion  is  lawful,  if  unnecessary  violence  ia  willfully 


and  baaed  on  contract  survives.  The 
damage  resulted  from  the  failure  of 
the  company  to  perform  Its  duty  and 
keep  Its  contract,  and  If  exemplary 
damaarea  are  allowable,  against  public 
carriers  tut  a  warning  or  punishment, 
and  to  prevent  a  repetition  of  prac- 
tices Injurious  to  people  traveling, 
they  should  be  allowed  under  our 
statute  for  a  wanton  and  oppressive 
breach  of  carriage,  and  to  prevent 
railroad  companies  from  ejecting  pas- 
sengers who  are  entitled  to  transpor- 
tation." Forrester  v.  Southern  Pac. 
Co^  S6  Nev.  247,  274,  134  P  7B3,  1S6 
P  70S,  48  LRANS  1. 

[b]  zavatratloiia^d)  Punitive 
damages  have  been  allowed  for  the 
wrongful  ejection  by  a  carrier  of  a 
passenger,  or  for  compelling  him  to 
pay  money  under  threat  of  wrongful 
ejection.    Smith  v.  Southern  R.  Co^ 

89  8.  C.  421,  70  SE  1067,  34  LRANS 
70S.  (2)  A  traction  company  Is  lia- 
ble In  punitive  damages  for  the  ejec- 
tion of  a  passenger  by  a  conductor 
In  a  wUtful  and  malicious  manner, 
as  a  corporation  is  liable  in  punitive 
damages  for  the  act  of  an  employee 
under  circumstances  which  would 
render  a  natural  person  liable  In  the 
same  way  if  the  same  acts  were  com- 
mitted by  him  acting  for  himself. 
Scioto  Valley  Tract.  Co.  v.  Crayblll, 
29  Oh.  CIr.  dt.  95. 

70.  U.  5. — Qallena  v.  Hot  Springs 
R.  Co.,  13  Fed.  116,  4  McCrary  S71. 

Ala. — Birmingham  R..  etc.,  Co.  v. 
Lee,  163  Ala.  388,  46  S  164;  Ijouls- 
vllle.  etc..  R.  Co.  v.  Blzell,  181  Ala. 
429,  30  S  777;  Louisville,  etc.,  R.  Co. 
V.  Mason.  10  Ala.  A.  263,  64  S  164. 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Woodruff,  89  Ark.  9,  116  SW  963;  St. 
Louis,  etc.,  R.  Co.  v.  Mynott,  83  Ark. 
6,  102  SW  380:  Little  Rock  R..  etc., 
Co.  v.  Dobbins,  78  Ark.  663,  96  SW 
788;  St.  Louis,  etc.,  R.  Co.  v.  Davis, 
56  Ark.  61,  19  SW  107. 

Cal. — Gorman  v.  Southern  Pac.  R. 
Co.,  97  Cal.  1,  SI  P  1112,  S3  AmSR 
157. 

Conn. — Dalton  t.  Basra,  88  Conn. 
529. 

Del.— Whlttftigton  v.  Philadelphia, 
etc..  R.  Co.,  93  A  B63. 

Ga. — .Atlanta,  etc.,  R.  Co.  v.  Potts, 
128  Ga.  897,  57  SB  686;  Seaboard  Air- 
Llne  R.  Co.  v.  O-Quln.  124  Ga.  357, 
52  SE  427,  2  LRANS  472;  Southern  R. 
Co.  V.  Walton.  39  SE  897:  Southern 
R-  Co.  V.  Wood.  114  Ga.  140,  39  8E 
894.  66  LRA  686:  Georgia  R.,  etc..  Co. 
V.  Dougherty.  86  Ga.  744,  12  SB  747, 
22  AmSR  4S8:  Georgia  R.  Co.  v.  Olda. 
77  Ga.  673;  Atlanta,  etc.,  R.  Co.  v. 
Condor,  75  Ga.  61;  Georgia  R.  Co.  v.. 
Homer.  73  Ga.  261;  Western,  etc.,  R. 
Co.  V.  Turner.  72  Ga.  292:  Georgia  R., 
etc.,  Co.  V.  Davis.  6  Ga.  A.  645,  65  SB 
786. 

111. — Chicago,  etc.,  R.  Co.  v.  Bryan. 

90  111.  126;  McCbuley  v.  Chicago  City 
R.  Co.,  163  111.  A.  17«;  Illinois  Cent. 
R.  Co.  V.  Black,  122  111.  A.  439;  Lake 
Erie,  etc,  R.  Co.  v.  Christlson,  39  III. 
A  496. 

Ind. — Cltliens'  St.  R.  Co.  v.  Wil- 
loeby.  134  Ind.  563,  33  NB  627;  Louis- 
ville, etc..  R.  Co.  V.  Wolfe,  128  Ind. 
347.  27  NE  606,  26  AmSR  436;  Louis- 
ville, etc.,  R.  Co.  V.  Goben.  16  Ind. 
A.  123.  42  NB  1116.  48  NB  890. 

Kan.— Kansas  City,  etc.,  R.  Co.  v. 
Little,  66  Kan.  378.  71  P  820,  97  Am 
SR  376,  61  LRA  122;  Union  Pac.  R. 
Co.  v.  Mitchell,  66  Kan.  324,  43  F  244; 
Southern  Kansas  R.  Co.  v.  Rice,  38 
Kan.  398,  16  P  817.  6  AmSR  766;  Kan- 
sas Pac.  R.  Co.  V.  Kessler.  18  Kan. 
G23;  Atchison,  etc.,  R.  Co.  v.  Long,  5 
Kan.  A.  644.  47  P  993. 

Ky. — Southern  R.  Co.  v.  Thurman, 
121  Ky.  716,  90  SW  240.  28  KyL  699. 
979.  2  LRANS  1108;  Lexington  R.  Co. 
V.  O'Brien,  84  SW  1170,  27  KyL  336; 
Louisville,  etc.,  R.  Co.  v.  Joplin,  66 
SW  206,  21  KyL  1380;  Louisville,  etc.. 
R.  Co.  V.  Wilkinson,  16  KyL  92;  Cin- 
cinnati, etc.,  R.  Co.  V.  Barkltv,  IS 
KyL  331;  Louisville,  etc^  R.  Co.  v. 
Ferrell.  7  KyL  607. 


Md. — Maryland,  etc.,  R.  Co.  r. 
Tucker,  116  Md.  43,  80  A  688:  Phila- 
delphia, etc.,  R.  Co.  V.  Hoenlch,  62 
Md.  800.  SO  AmR  22S;  Baltimore,  etc. 
Tump.  RMd  V,  Boone,  46  Md.  S44. 

Mich. — Lucas  V.  Michigan  Cent.  R. 
Oo»  98  Mich.  1.  B«  NW  1038.  89  AmSR 
BIT. 

MlBB, — ^WlUlama  v.  Sonthwn  R.  Co., 
107  Ulss.  »9,  «4  8  969;  lUlnols  Cent 
R.  Co.  V.  Raid,  9S  Miss.  468.  46  S  146, 
17  LRANS  844;  Illinois  Cent.  R.  Co. 
V.  Oortlkov,  90  Miss.  787,  46  S  S63, 
123  AmSR  324,  14  LRANS  464;  South- 
ern Light,  etc..  Co.  V.  Compton,  86 
Miss.  269.  88  S  829;  Louisville,  etc., 
R.  Co.  T.  Maybln,  66  Miss.  83,  5  S  401. 

Mo.— Harklesa-  v.  Chicago,  etc.,  R. 
Co.,  151  Mo.  A.  463,  182  SW  29  (forci- 
ble ejection  from  train  In  motion); 
Short  v.  St  Louis,  etc.,  R.  Co.,  160 
Ma  A.  869,  130  SW  488;  Marcum  v. 
Missouri,  etc..  R.  Co.,  139  Mo.  A.  217, 
122  SW  1148;  Leyser  v.  Chicago,  etc., 
R  Co.,  138  Mo.  A  34,  119  SW  1068; 
Bolles  V.  Kansas  City  Southern  R. 
Co.,  134  Mo.  A.  69B,  116  SW  469;  Har- 
less  V.  Southwest  Missouri  Blectric 
R.  Co..  123  Mo.  A.  22,  99  SW  793; 
Williams  V.  St.  Louis,  etc.,  H.  Co., 
119  Mo.  A.  663,  96  SW  307  (unpro- 
voked assault);  Madlgan  v.  St.  Louis 
Transit  Co..  H7  Mo.  A.  118,  93  SW 
316;  Osteryoung  v.  St.  X^uis  Transit 
Co.,  108  Mo.  A.  703.  84  6W  179: 
Berger  v.  Chicago,  etc.,  R.  Co.,  97  Mo. 
A  127.  71  SW  102;  Evans  v.  St.  Louis, 
etc.,  R.  Co..  H  Mo.  A.  468.  Compare 
Tanger  v.  Southwest  Missouri  Elec- 
tric R.  X:o..  85  Mo.  A.  28:  Rouse  v. 
Metropolitan  St.  R.  Co..  41  Mo.  A.  298 
(both  of  wbl«h  held  that  the  willful 
or  malicious  acts  should  be  author- 
ised or  ratified  in  order  to  warrant 
exemplary  damages). 

Nev. — Forrester  v.  Southern  Pac. 
Co.,  86  Nev.  247,  134  P  763,  136  P 
706,  48  LRANS  1  and  note;  Quigley 
V.  Central  Pac.  R.  Co..  11  Nev.  8E0. 
'  N.  T. — Parker  v.  Long  XslaDd  R. 
Co.,  13  Hun  319. 

N.  C. — Dorsett  v.  Atlantic  Coast 
Line  R.  Co.,  156  N.  C.  439,  72  SE  491: 
Parrott  v.  Atlantic,  etc.,  R.  Co.,  14(1 
N.  C.  646.  63  SB  432. 

Oh. — ^Ann  Arbor  R.  Co.  v.  Amos,  86 
Oh.  St.  300.  97  NE  978.  43  LRANS 
587;  Scioto  Valley  Tract.  Co.  v.  Cray- 
bill.  29  Oh.  CIr.  Ct.  96;  Pittsburg,  etc., 
a.  Co.  V.  Ensign,  10  Oh.  CIr.  Ct.  21. 
8  Oh.  CIr.  Dec.  616. 

Pa. — Lake  Shore,  etc..  R.  Co.  v. 
Rosenzweig,  113  Pa.  619,  6  A  645. 

S.  C. — Dagnall  v.  Southern  R.  Co., 
69  S.  C.  110,  48  SE  97;  Klbler  v. 
Southern  R.  Co..  64  S.  C.  242,  41  SE 
977;  Spellman  v.  Richmond,  etc..  R. 
Co.,  36  S.  C.  475,  14  SB  947,  28  AmSR 
856:  Hall  v.  South  Carolina  R.  Co.,  28 
S.  C.  261,  6  SE  623;  Palmer  T.  Char- 
lotte, etc.,  R.  Co.,  3  S.  C.  680,  16  AmR 
760. 

Tenn. — Choctaw,  etc.,  R.  Co.  v.  Hill, 
110  Tenn.  396,  75  SW  963;  Nashville 
St.  R.  Co.  V.  Grlffln,  104  Tenn.  81,  67 
SW  153.  49  LRA  451;  Louisville,  etc., 
R.  Co.  V.  Fleming,  14  Lea  128;  Louis- 
ville, etc..  R.  Co.  V.  Garrett,  8  Lea 
438.  41  AmR  640. 

Wis. — Di  Benedetto  v.  Milwaukee 
Electric  R.,  etc..  Co.,  149  Wis.  566,  136 
NW  282. 

See  also  Damages  [13  Cyc  105], 

[a]  OthM  aspreBnou  of  rule. — 
( 1 )  It  is  only  In  cases  of  moral 
wrong,  recklessness,  or  malice,  that 
the  exceptional  rule  of  public  policy 
which  allows  exemplary  damages  ap- 
plies. Parker  V.  Long  Island  R.  Co.. 
13  Hun  (N.  Y.)  319.  (2)  Where  the 
wrongful  act  l.s  done  from  a  bad  mo- 
tive, or  so  recklessly  as  to  Imply  a 
disregard  of  social  obligations,  or 
where  there  is  negligence  so  gross  as 
to  be  equivalent  to  positive  miscon- 
duct, exemplary  damages  may  be 
awarded.  Louisville,  etc.,  R.  Co.  v. 
Fleming.  14  Lea  (Tenn.)  128.  (3) 
"When  there  Is  an  element  either  of 
fraud,  malice,  such  a  degree  of  negli- 
gence as  indicates  a  reckless  IndltFer- 
ence  to  consequences,  oppression,  In- 


sult, rudeness,  caprice,  wilfulness,  or 
other  causes  of  aggravation  In  the 
act  or  omission  causing  the  injury," 

Sunitlve  damages  may  be  awarded  by 
>i«  .Jury.    Holmes  v.  <::arolina  C«nt. 
R.  Co.,  94  N.  C.  118,  323. 

[b]  "Tlw  decisions  gMMraUr  bold 
that  the  principal  or  master  Is  liable 
In  exemplary  damages  for  the  wrong- 
ful, wanton,  and  oppressive  acts  of 
th«  agent  or  servant  when  acting 
within  the  scope  of  his  employment, 
although  not  authorized  or  ratified.'* 
Forrester  v.  Southern  Pac.  Co.,  86 
Nev.  247.  284,  134  P  763,  136  P  706, 
48  LRANS  1  and  note  (reviewing  au- 
tborltlu). 

Ccj  ZUustratloiUl. — Punitive  or  ex- 
emplary damages  may  be  recovered: 

(1)  Where  a  passenger  Is  without 
Justification  forcibly  expelled  from  a 
train  by  the  railroad  employees;  Sea- 
board Alr-Une  R,  Co.  v.  O'Quln,  124 
Qa.  367,  62  SB  427.  2  LRANS  472, 

(2)  Where  a  street  car  conductor 
wrongfully  ejects  a  passenger  from 
his  car  without  Justification,  excuse, 
or  explanation,  and  In  willful  disre- 
gard of  the  passenger's  rights  as 
evidenced  by  a  proper  transfer  ticket, 
although  no  actual  force  is  used. 
Sommerfleld  v.  St.  Loula  Transit  Co., 
108  Mo.  A.  718,  84  SW  172.  (3) 
Where  trainmen  in  removing  a  pas- 
senger from  the  train  for  The  non- 
payment of  fare  act  in  a  willful  and 
malicious  manner,  or  with  a  wanton 
disregard  of  the  passenger's  rights. 
KIley  v.  Chicago  City  R,  Co.,  90 
111.  A.  276  [aff  189  III.  384,  69 
NE  794.  82  AmSR  460,  62  LRA 
626].  (4)  Where  a  passenger  holds  a 
ticket  entitling  him  to  remain  on  the 
train,  and  the  servants  are  grossly 
negligent  in  the  examination  of  the 
tlcxet  and  in  ejecting  him.  Atchison, 
etc..  R.  Co.  V.  Long,  B  Kan.  A.  644,  47 
P  993.  (5)  Where  a  female  pas- 
senger is  ejected  in  a  rough,  forcible, 
and  insulting  manner.  Louisville, 
etc.,  R.  Co.  V.  Fowler,  107  SW  703, 
32  KyL  1021:  Ann  Arbor  R.  Co.  v. 
Amos,  85  Oh.  St.  300.  97  NE  978,  43 
LRANS  587.  (6)  Where  a  female 
passenger  Is  rudely  ejected  from  a 
street  car  by  the  conductor  and  com- 
pelled to  walk  some  distance  In  the 
mud,  because  of  her  refusal  to  com- 

fily  with  an  unwarranted  demand  of 
he  conductor  that  she  change  her 
seat  In  the  car.  Southern  Light,  etc., 
Co.  v.  Compton,  86  Miss.  269,  88  S 
629,  (7)  Where  a  passenger  is  forci- 
bly Jerked  from  the  train  and  then 
held  and  restrained  of  his  liberty. 
Choctaw,  etc,  R.  Co.  v.  Hill.  110  Tenn. 
396,  76  SW  963.  (8)  Where  a  car- 
rier's servant  In  wrongfully  ejecting 
a  person  handles  him  In  a  rough  man- 
ner, and  kicks  and  curseshim  as  he  is 
ejected  from  the  car,  and  the  flag- 
man Jerks  him  from  the  train,  so 
that  be  Is  badly  bruised  by  the  fall, 
Louisville,  etc.,  R.  Co.  v.  Cottonglm, 
(Ky.)  119  SW  761.  (9)  Where  a 
braiceman  curses  and  abuses  a  person 
who  has  gone  on  the  steps  of  a  pas- 
senger train  to  go  to  his  destination, 
and  calls  htm  a  vile  name  while  as- 
saulting him.  Adams  v.  St.  Lodls, 
etc.,  R.  Co.,  149  Mo.  A.  278,  130  SW 
48.  (10)  Where  the  conductor  ex- 
hibits a  revolver  unnecessarily  and 
forces  a  passenger  to  Jump  from  a 
moving  train  between  stations  simply 
because  he  refuses  to  pay  fare  and 
insists  on  being  carried  on  an  excur- 
sion ticket.  Gallena  v.  Hot  Springs 
R.  Co..  13  Fed.  116.  4  McCrary  371. 
(11)  Where  a  passenger  acting  on  the 
belief  that  he  has  failed  to  obtain  his 
ticket  from  the  agent,  while  leaving 
the  train  voluntarily,  is  assaulted  and 
Insulted  by  the  conductor.  Bolles  v. 
Kansas  City  Southern  R.  Co..  1.14  MO. 
A.  696.  115  SW  459.  (12)  Where  a 
passenger  whose  hand-i  were  para- 
lyzed asked  the  conductor  to  search 
his  pocket  for  his  ticket,  And  the  con- 
ductor appeared  bo  to  do  without  find- 
ing It,  and  In  defautt-«|f  ticket  oacash 
fare  put  the  passes  ger/^ff-th«  tnin. 
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employed  by  the  carrier's  employees,  tbe  carrier  will 
be  liable  for  exemplary  as  well  as  actual  damages.''^ 
EzsaQ^lary  danuces  not  allowed.  But  whether 
the  ejection  is  rightful  or  wroi^ul,  if  it  is  accom- 
plished without  malice  or  unnecessary  force,  vio- 


lence, or  indignity,  and  with  reasonable  care,  exem- 
plary damages  may  be  refused,^'  as  where  a  pas- 
senger is  ejected  through  a  mistake  on  the  part  of 
the  conductor,  without  any  willful  or  int^tional 


If  the  conductor  after  yielding  to  the 
reqaeat  of  plaintiff  to  put  his  hand 
In  a  designated  pocket  merely  pre- 
tended BO  to  do,  or  performed  the  act 
in  so  grossly  negligent  a  manner  as 
to  indicate  a  -wanton  and  wicked  pur- 
pose to  disregard  the  rights  of  the 

Eassenger  or  wlllfullv  to  inflict  on 
im  an  injury.  Louisville,  etc.,  R. 
Co.  V.  Fleming,  14  Lea  (Tenn.)  12B. 
(13)  Where  the  carrier  acts  with  un- 
reasonable haste  in  ejecting  a  pas- 
senger who  has  mislaid  her  ticket. 
Williams  V.  Atlantic  Coast  Line  R. 
Co..  99  S.  C.  S97,  S3  SE  604. 

[dl  Unlawful  eJaoUoa. — (1)  In 
South  Carolina  the  law  allows  puni- 
tive damages  for  an  unlawful  ejec- 
tion of  a  passenger,  and  also  for  cora- 

B filling  him  to  pay  money  under 
ireat  of  a  wrongful  ejection.  Smith 
V.  Southern  R.  Co.,  88  S.  C.  421.  70 
SE  1057.  34  LRANS  708;  ToUeson  v. 
Southern  R.  Co.,  88  S.  C.  7.  70  SE 
311;  Chiles  v.  Southern  R.  Co..  69  S.  C. 
327,  48  SE  262;  Myers  v.  Southern  R. 
Co.,  64  fl.  C.  514,  42  SE  598.  (2> 
"Punitive  damages  may  he  awarded 
for  any  intentional  ejection  of  a  per- 
son from  a  passenger  train,  no  mat- 
ter how  Blight  the  force  used,  if  such 
ejection  Is  unlawful.  Such  an  act  is 
not  charaoterlced  by  inadvertence  or 
negligence,  but  is  a  willful  invasion 
of  a  personal  right."  Richardson  v, 
Atlantic  Coast  Line  R.  Co.,  71  B.  C. 
444,  446,  61  SE  261.  But  see  Klbler 
v.  Southern  R.  Co..  62  S.  C.  252,  40 
SE  556  (holding  that  it  was  error  to 
Instruct  that  '^he  Intentional  doing 
of  an  unlawful  act  would  bo  con- 
strued malicious,*"  and  entitle  plain- 
tiff to  punitive  damages). 

[e]  Tore*  and  deliberation  of  ejeo- 
tlMi  not  til*  teat. — The  force  and  de- 
liberation with  which  the  wrongful 
act  Is  done  are  not  necessarily  the 
tests  by  which  the  question  of  puni- 
tive damages  is  to  be  determined.  On 
the  contrary,  to  entitle  to  such  dam- 
ares  there  must  be  an  element  of 
fraud,  or  malice,  or  evil  Intent,  or  op- 
pression entering  into  and  forming  a 
part  of  the  wrongful  act.  It  is  the 
evil  motive  or  intention  that  Is  the 
ground  for  punitive  damages.  Phila- 
delphia, etc.,  R.  Co.  V.  Hoonich.  «2 
Md.  300.  BO  AmR  22S. 

[f]  ajeetUm  before  MMlUng  des- 
twatton. — (1)  A  passenger  may  re- 
cover punitive  damages  for  ejection 
from  a  railroad  train  at  the  last  stop 
before  reaching  his  destination  which 
was  not  a  regular  stop,  where  he 
acted  In  good  faith  under  a  special 
contract  made  by  the  carrier's  agent 
entitling  him  to  have  the  train  stop 
at  his  destination,  and  the  carrier's 
employees  conformed  to  the  contract 
until  the  last  conductor  threw  the 
tickets  in  the  passenger's  lap  after 
having  taken  them  up,  telling  him 
that  he  must  alight,  and  refused  to 
listen  to  any  explanation,  saying,  "I 
have  heard  that  before."  and  where  a 
train  master  who  was  on  the  train  re- 
fused to  have  the  train  stopped  at  the 
passenger's  destination,  although  au- 
thorised so  to  do,  it  appearing  that 
the  train  had  frequently  been  stopped 
there  with  and  without  orders  to  dis- 
ohargepassengers.  Illinois  Cent.  R. 
Co.  V.  Reld,  92  Hiss.  458,  46  S  146,  IT 
LRANS  344.  (2)  Where  plaintiff 
with  hla  wife  boarded  defendant's 
train  not  knowing  that  It  did  not  stop 
at  the  station  called  for  by  his 
tickets,  and  tbe  conductor  addressed 
him  in  a  loud  tone  which  called  the 
attention  of  the  other  passengers 
thereto  and  brought  plaintiff  under 
suspicion  as  a  wrongdoer,  and  put 
him  off  one-half  mile  from  his  sta- 
tion, he  was  entitled  to  punitive  dam- 
ages. Dlstler  V.  Missouri  Pac.  R.  Co.. 
163  Mo.  A.  674.  147  SW  618. 

[g]  Act  not  pnnlshablt  as  orlme. 


— Where  an  offense  for  which  the 
civil  liability  of  the  offender  Is 
sought  to  be  enforced  Is  not  punish- 
able by  the  criminal  law,  as  in  the 
case  of  an  unlawful  ejection  of  a 
passenger  from  a  train  by  the  car- 
rier's conductor,  and  malice  or  op- 
pression weigh  in  the  controversy, 
exemplary  or  vindictive  damages 
may  be  assessed.  Louisville,  etc., 
R.  Co.  v.  Wolfe,  128  Ind.  347,  27  NE 
606.  25  AmSR  436. 

[hi  Brldenoe  of  malloious  Intent. 
— ^Wnere  a  passenger  is  unlawfully 
expelled  from  a  train,  physical  In- 
juries, insults  by  word  or  act,  per- 
sonal indignities,  actual  violence  or 
unnecessary  force,  making  an  im- 
proper or  unseemly  demonstration, 
calling  for  assistance  when  It  was 
manifestly  not  needed  and  the  only 
effect  of  It  would  be  to  mortify  and 
humiliate  the  passenger,  and  many 
other  things  of  like  character  may 
and  shoula  Increase  the  damages; 
but  the  wrongful  ejection  of  a  pas- 
senger Is  not  aggravated  by  the  fact 
that  the  conductor  called  on  a  col- 
ored train  hand  for  assistance  In 
making  the  ejection.  Central  R,,  etc., 
Co.  V.  Strickland,  90  Ga.  662.  16  SE 
362. 

[i]  Tnoawful  Instrootlons  to  oon- 
dnotors. — Where  a  passenger  is  un- 
lawfully ejected  from  a  train,  under 
instructions  given  by  the  company 
to  Its  conductors  to  put  eff  pas- 
sengers not  holding  tlcitets,  who  in 
good  faith  have  endeavored  to  pro- 
cure them  but  could  not  do  so  on 
account  of  the  negligence  of  the  com- 
pany's ticket  agents,  and  such  in- 
structions are  known  to  the  princi- 
pal officers  of  the  company  to  be  un- 
lawful, exemplary  damages  may  be 
Imposed  in  an  action  by  the  ejected 
passenger  against  the  company.  Illi- 
nois Cent.  R.  Co.  v.  Cunningham,  67 
111.  316;  Illinois  Cent.  R.  Co.  v.  John- 
son, 67  111.  312. 

71.  Alabama  Great  Southern  R. 
Co.  v.  Frazler,  93  Ala,  45,  9  S  303, 
30  AmSR  2S;  Philadelphia,  etc..  R. 
Co.  V.  Larkln,  47  Md.  15B,  28  AmR 
442;  Tomllnson  v.  Wilmington,  etc., 
R.  Co..  107  N.  C.  327,  12  SE  138; 
Rose  V.  Wilmington,  etc.,  R.  Co.,  106 
N.  C.  168,  11  SE  526.  See  also  cases 
supra  note  70. 

W.  Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Baty,  88  Ark.  282,  114  SW  218;  Lit- 
tle Rock  Tract.,  etc.,  Co.  v.  Winn,  7B 
Ark.  629.  87  SW  1025. 

111. — Toledo,  etc..  R  Co.  v.  Patter- 
son, 63  111.  304;  Chicago,  etc.,  R.  Co. 
V.  Parks,  18  111.  460,  68  AmD  662. 

Iowa. — Fitzgerald  v.  Chicago,  etc.. 
R.  Co..  60  Iowa  79. 

Kan. — Schwartz  v.  Missouri,  etc., 
R.  Co..  83  Kan.  80.  109  P  767;  Atchi- 
son, etc.,  R.  Co.  V.  Lamoreux.  S  Kan. 
A.  813.  49  P  153. 

Ky. — Cincinnati,  etc.,  R.  Co.  v, 
Cundlff.  166  Ky.  594,  179  SW  615, 
AnnCasl916C  613;  Selsor  v.  Chesa- 
peake, etc..  R.  Co.,  148  Ky.  39.  145 
SW  1133;  Louisville,  etc.,  R.  Co.  v. 
Scott,  141  Ky.  B38,  133  SW  800.  34 
LRANS  206,  AnnCasl912C  547 ; 
Southern  R.  Co.  v.  Hawkins.  121  Ky. 
416,  S9  SW  268.  28  KyL  364;  Louis- 
ville, etc..  R.  Co.  v.  Sanders,  8  Ky. 
Op.  hit. 

La. — Bowers  v.  Kansas  City  South- 
ern R.  Co.,  131  La.  91B,  60  S  61B. 

Minn.-r-Plne  v.  St.  Paul  City  R. 
Co.,  60  Minn.  144,  62  NW  392,  16 
LRA  S4T:  Hoffman  v.  Northern  Pac 
R.  Co.,  45  Minn.  63,  iT  NW  S12. 

Miss. — St.  Louis,  etc.,  R.  Co.  T. 
Roane,  93  Miss.  7,  46  S  711;  Forsee 
V.  Alabama  Great  Southern  R.  Co., 
63  Miss.  66,  66  AmR  801. 

Mo. — Ferguson  v.  Missouri  Pac.  R. 
Co.,  177  SW  616;  Brown  v.  Missouri, 
etc..  R.  Co.,  64  Mo.  636;  Malov  v.  St. 
Louis,  etc.,  R.  Co.,  (A.)  178  SW  224. 


N.  T. — Parker  v.  Long  Island  R. 
Co.,  13  Hun  319. 

N,  C. — Ammons  v.  Southern  R.  Co., 
140  N.  C.  196,  B2  SE  731;  Allen  v. 
Wilmington,  etc.,  R.  Co.,  119  N.  C. 
710.  26  6E  787. 

Oh. — Cincinnati,  etc.,  R.  Co.  v.  Cole, 
29  Oh.  St.  126,  23  AmR  729. 

Pa. — Adams  v.  Beaver  Valley 
Tract.  Co.,  41  Pa.  Super.  408;  Green- 
wood V.  Union  Tract.  Co.,  SO  Pa. 
Super.  4S8. 

S.  C. — Lipman  v.  Atlantic  Coast 
Line  R.  Co..  90  8.  C.  517,  73  SE  1026. 

Tenn. — Louisville,  etc.,  R.  Co.  v. 
Turner.  100  Tenn.  213,  47  SW  223,  43 
LRA  140;  Louisville,  etc.,  R.  Co.  v. 
Guinan,  11  Lea  98,  47  AmR  279. 

Wis. — ^Di  Benedetto  v.  Milwaukee 
Electric  R.,  etc.,  Co.,  149  Wis.  666. 
136  NW  282;  Vassau  v.  Madison  Elec- 
tric R.  Co.,  106  Wis.  801.  82  NW  153; 
Patry  v.  Chicago,  etc.,  R.  Co.,  77  Wis. 
218,  46  NW  66. 

[a]  ZUoatratlons. — Punitive  or  ex- 
emplary damages  cannot  be  recov- 
ered: (1)  Where  a  conductor,  having 
in  the  line  of  his  duty  a  right  to  re- 
quire a  passenger  to  leave  the  train, 
tells  her  to  get  off,  and  she  says  she 
does  not  intend  to  get  off  and  will 
make  him  pay  for  putting  her  off. 
and  he  merely  says  that  is  all  right, 
and  pushes  her  down  the  steps. 
Louisville,  etc,  R.  Co.  v.  Scott,  141 
Ky.  638,  133  SW  800,  34  LRANS  206. 
AnnCas  1912C  647.  (2)  Where  the 
conductor  returned  the  passenger's 
ticket,  saying  that  he  would  not  stop 
at  her  destination,  but  would  put  her 
off  at  an  intermediate  point,  and 
as  they  approached  that  place  he 
picked    up   ner   baggage   and  said: 

You  get  off  here.  Come  on.  You 
have  got  to  get  off."  Louisville,  etc., 
R.  Co.  v.  Summers.  133  Ky.  684,  118 
SW  926.  (3)  Where  the  passenger  Is 
merely  told  by  the  conductor  that  he 
must  get  off  unless  he  pays  the  fare 
demanded,  and  on  the  passenger's  re- 
fusal stops  the  train  about  a  quarter 
of  a  mile  from  a  station,  and  the 
passenger  alights  without  anything 
further  being  said.  Ammons  v. 
Southern  R.  Co.,  140  N.  C.  196,  52  SE 
731.  (4)  Where  a  street  railroad  con- 
ductor improperly  refused  to  accept 

{ilalntlff's  transfer  because  it  was  too 
ate.  and  required  plaintiff  to  pay  an- 
other  fare  or  leave  the  car,  but  In 
doing  so  the  conductor  acted  in  obedl- 
anoe  to  the  rules  of  the  company,  as 
he  understood  them,  and  was  guilty 
of  no  unnecessary  rudeness.  Little 
Rock  Tract.,  etc.,  Co.  v.  Winn,  76 
Ark.  629,  87  SW  1026.  (5)  Where  a 
conductor  refuses  to  accept  a  return 
trip  ticket  because  it  has  expired,  and 
ejects  the  passenger  refusing  to  pay 
fare,  using  no  more  force  than  Is 
necessary,  and  not  being  Insulting 
toward  the  passenger,  the  damages 
must  be  confined  to  compensation 
only,  although  the  passenger  relies  on 
a  special  contract  giving  him  the 
right  to  the  use  of  the  ticket.  Cin- 
cinnati, etc,  R.  Co.  V.  Carson.  145  Ky. 
81,  140  SW  71.  (6)  Where  a  pas- 
senger in  a  street  car  after  a  con- 
troversy with  the  conductor  about  the 
fare  leaves  the  car  volnntarily  at  the 
request  of  the  conductor,  he  will  not 
be  entitled  to  punitive  damages  In  an 
action  for  wrongful  ejection,  if  It  ap- 
pears that  the  conductor  did  nothing 
except  to  give  the  passenger  a  push, 
and  subsequently  commanded  him  to 
leave  the  car  In  a  violent  and  un- 

Bentlemanly    manner.      Adams  v. 
leaver  Valley  Tract.   Co.,   41  Pa. 
Super.  40S. 

[b]  An  iBtoxlMtad  passengT,  (1) 
ejected  from  a  train,  fs  not  entitled 
to  punitive  damages  If  no  unneces- 
sary force  or  misconduct  is  shown. 
Selsor  V.  Chesapeake,  etc.,  R.  Co.,  148 
Ky.  39.  145   SW  1133.     (2)  Where, 
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violation  of  the  passenger's  hghts."  Where  the 
ejection  is  dne  to  the  fault  of  an  agent  or  prior  con- 
ductor in  not  furnishing  the  passenger  with  proper 
evidence  of  his  right  to  ride,  and  not  to  any  fault 
of  the  conductor  who  ejects  him,  it  has  been  held 
that  exemplary  damages  cannot  be  recovered," 
unless  the  ejection  is  accompanied  with  malice  and 
wantonness."  But,  on  tLe  theory  that  the  ejection 
is  the  proximate  result  of  the  unit  of  such  prior 
agent  or  conductor,  it  has  been  held  that  exemplary 
damages  may  be  recovered,  if  the  fault  of  the  agent 
or  ftrat  conductor  is  found  to  bo  grossly  negligent 
or  willful."  A  passenger  to  whom  a  carrier's  agent 
fraudulently  issues  a  wroi^  ticket  cannot  recover 
punitive  damages  for  his  ejection  in  a  state  where 
the  law  allows  no  punitive  damages  under  the 


after  an  Intoxicated  person  had 
boarded  a  car  In  violation  of  the  con- 
ductor's orders,  the  conductor  pushed 
him  off  while  the  train  was  moving, 
and  he  was  injured,  the  carrier  was 
responsible,  but  only  for  compensa- 
tory damages  for  the  Injury  sus- 
tained, unless  the  conductor's  conduct 
was  such  as  to  Indicate  wantonness 
and  recklessness  tustlfylng  punitive 
damares.  Louisville,  etc.,  R.  Co.  v. 
McNiQly,  lOB  SW  184,  31  KyL.  1357. 

[c]  ■jMthoi  of  pMMiiffer  tlse- 
wlUM  tluui  «t  a  station. — ^Although 
a  party  who  is  ejected  from  a  car 
elsewhere  than  at  a  station  for  non- 
payment of  fare  sustains  an  Injury 
for  which  he  may  brln^  an  action,  yet, 
where  there  Is  no  Improper  conduct 
on  the  part  of  the  agents  of  the  com- 
pany, nor  any  peculiar  circumstances 
to  justify  It,  exemplary  damages  are 
not  to  be  allowed.  Chicago,  etc.,  R. 
Co.  V.  Parks.  18  111.  460^8  AmD  662; 
Chicago,  etc.,  R.  Co.  v.  Wilson,  23  lU. 
A.  63. 

[d]  Bjectlou  of  male  pa— eager 
fKom  lawM'  oar. — A  male  passenffer 
cannot  recover  punitive  damages.  If 
anything,  for  being  told  In  conform- 
ity to  a  regulation  of  the  company 
to  leave  the  ladles'  car,  where  the 
conductor  without  unnecessary  force 
or  Insult  places  his  hand  firmly  hut 
gently  on  the  passenger's  shoulder 
and  forces  him  to  move  Into  the 
other  car.  Holmes  v.  Carolina  Cent. 
R.  Co.,  94  N.  C.  318. 

[e]  SJeotlon  from  traliL  for  non- 
pannMrt  at  eztva  tnln  fare  does  not 
entitle  plaintiff  to  recover  exemplary 
damages,  although  he  was  not  given 
an  opportunity  to  buy  a  ticket  be- 
cause of  the  negligence  of  the  ticket 
atfent  in  not  beliuc  at  his  post.  At- 
chison, etc.,  R.  Cjo.  v.  Lamoreux,  5 
Kan.  A.  818,  49  P  162. 

TS.  Cal. — Sloane  v.  Southern  Cali- 
fornia R.  Co..  Ill  Cal.  668,  44  P  320, 
32  lAA  193. 

Colo. — Denver  Tramway  Co.  T. 
Clond,  6  Colo.  A.  445,  40  P  77ft. 

Qa. — Georgia  R.,  etc.,  Co.  v.  Eskow, 
S6  Oa.  641,  12  SB  1061,  22  AmSR  490. 

K^.— I«ul8viI1e,  etc,  R.  Co.  v. 
Champion.  68  SW  143,  24  KvL  87. 

Minn. — Hoffman  -v.  Northern  Pac 
R.  Co..  45  Minn.  -53,  47  NW  313. 

Mo. — Kellett  v.  Chicago,  etc.,  R. 
Co.,  22  Mo.  A.  356. 

Nev. — Quigley  v.  Centra!  Pac.  R. 
Co..  11  Nev.  350. 

N.  T. — Hamilton  v.  Third  Ave.  R. 
Co..  63  N.  Y.  26:  Parker  v.  Long  Is- 
land R.  Co.,  13  Hun  319. 

N.  C. — Tomllnson  v.  'Wilmington, 
etc.,  R.  Co.,  107  N.  C.  327,  12  SB  138; 
Rose  V.  Wllmtngton,  etc.,  R.  Co.,  106 
N.  C.  1S8.  11  SE'52G. 

Oh. — Carr  v.  Toledo  Tract.  Co.,  19 
Oh.  Clr.  Ct.  281,  10  Oh.  Cir.  Dec.  296. 

[a]  "When  there  Ixas  bees  no  In- 
tentional  offense  committed,  when  a 

Earty  has  only  done  what  he 
onestly    believed    to   be    his  duty, 

fpunlshment  is  not  deserved.  There 
B  no  occasion  for  an  example,  for 
none  is  necessary.  It  is  only  to 
eases  of  moral  wrong,  recklessness 
or  malice  that  this  public  considera- 
tion applies.  In  such  cases  the  law 
naea  the  ault  of  a  private  party  as 


an  Inatrumenc  of  public  protection, 
not  for  the  sake  of  the  suitor  but 
for  that  of  the  public.  It  Is  not  the 
form  ot  the  action  that  gives  the 
right  to  the  jury  to  give  punitory 
damages,  but  the  moral  culnability 
of  the  defendant."  Hamilton  v. 
Third  Ave.  R.  Co.,  &3  N.  Y.  25.  30. 

74.  Little  Rock  R.,  etc..  Co.  v. 
Goerner,  80  Ark.  158,  95  SW  1007.  7 
LRANS  97.  10  Anntas  273"  Yazoo, 
etc.  R.  Co.  V.  Rodgers,  80  Miss.  200, 
31  S  581;  Vlcksburg  R.,  etc..  Co.  v. 
Marlett,  78  Miss.  872,  29  S  62-  Zim- 
merman V.  New  York,  etc..  R.  Co.,  17 
N.  J.  L.  J.  7;  Hamilton  v.  rWiird  Ave. 
R.  Co.,  63  N.  Y.  26;  Bddy  v.  Syracuse 
Rapid  Transit  R.  Co.,  SO  App.  Div. 
109,  63  XYS  646. 

[a]  Watake  of  tlokat  agent  In  aa- 
tedatlBtf  a  llmltad  tleket  has  been 
held  not  to  be  such  gross  negligence 
as  authorises  the  recovery  of  puni- 
tive damages.  Illinois  Cent.  R.  Co. 
v.  Hoore,  79  Miss.  766.  31  8  486. 

75.  Little  Rock  R.,  etc^  Co.  v. 
Goerner,  80  Ark.  158,  »5  SW  1007.  7 
IjRANS  97,  10  AnnCas  273;  McKeown 
V.  Southern  R,  Co.,  98  8.  C.  398,  82 
SB  487.  See  also  cases  supra  note 
70. 

[a]  Want  of  wUlfvlaMB  of  th« 
tlt^et  atfent  in  issuing  to  a  pas- 
senger a  ticket  containing  a  limita- 
tion which  leads  the  conductor  to  be- 
lieve It  is  not  good  on  that  train 
cannot,  as  regards  punlttve  damages, 
negative  the  willfulness  of  the  con- 
ductor in  ejecting  the  passenger 
without  Investigation  of  his  reason- 
able explanation.  McKeown  v.  South- 
ern R.  Co.,  98  S.  C.  838,  82  SB  437. 

78.  Winters  v.  Cowen,  90  Fed.  99 
[aff  96  Fed.  929,  87  CCA  628]:  Fell 
V.  Northern  Pac  R.  Co.,  44  Feo.  248; 
Jeffersonvllle  R.  Co.  v.  Rogers,  28 
Ind.  116,  10  AmR  103;  Callaway  v. 
Mellett.  16  Ind.  A.  366,  44  NB  198; 
Kansas  Pac.  R.  Co.  v.  Kessler,  18 
Kan.  623;  Richardson  v.  Atlantic 
Coast  Line  R.  Co.,  71  S.  C.  414,  61 
SE  261. 

[a]  Thus  (1)  where  the  general 
passenger  agent  of  defendant,  a  rail- 
road company,  deliberately  repudi- 
ated a  large  number  of  mileage  tick- 
ets which  had  been  issued  and  sold 
to  the  public  by  his  authority,  and 
In  conseauence  of  his  orders  plain- 
tiff who  nad  purchased  one  of  such 
tickets  in  good  faith  was  ejected 
from  defendant's  train,  such  action, 
by  one  of  its  controlling  olllcers,  was 
In  such  wanton  and  reckless  disre- 
gard of  defendant's  duties,  and  of 
the  rights  of  its  ticket  holders,  as  to 
be  equivalent  to  an  intentional  vio- 
lation of  such  rights,  and  to  warrant 
the  imposition  of  exemplary  dam- 
ages. Cowen  v.  Winters.  96  Fed.  929, 
37  CCA  628  [afC  90  Fed.  99].  (2) 
Where  a  passenger  buys  a  ticket  to 
a  station  which  the  agent  tells  him 
Is  on  the  main  line,  and,  on  chang- 
ing cars.  Is  shown  by  a  person  in 
uniform  a  train  for  his  destination, 
but  after  It  starts  is  told  by  the  con- 
ductor that  it  is  a  through  train  and 
will  not  stop,  and  Is  put  off  with 
only  such  force  as  is  necessary,  on 
refusal  to  pay  the  additional  fare  to 
the  next  stopping  point,  and  ta  again 


facts."  Compelling  a  passenger  to  pay  money  under 
threat  of  a  wroi^ul  ejection  has  been  held  suffi- 
cient to  entitle  tite  passenger  to  exemplary  dam- 
ages," althoT^h  there  is  authority  to  the  contrary.™ 
Not  matter  of  right.  Exemplary  damages  are  not 
allowed  as  a  matter  of  right,  bat  to  justify  their 
allowance  the  facts  of  vindictiveness  and  malice 
must  expressly  appear.''^  It  is  not  essential,  how- 
ever, that  sneh  malice  be  evidenced  by  the  manner 
in  which  the  act  is  done;  it  may  oft«i  be  inferred 
from  the  natttre  of  the  wrong  done  in  view  of  the 
surrounding  oircumstances,  as  where  a  passenger  is 
unlawfully  ejected  from  the  toun  at  a  time  and 
place  which  greatly  and  unnecessarily  a^ravate 
the  wrong.''  It  has  been  held  'that  such  damages 
cannot  be  recovered  against  the  carrier,  unless 

received  on  payment  of  his  fare,  and 
carried  to  the  station  beyond,  he  is 
entitled  to  punitive  damages.  Rich- 
ardson V.  Atlantic  Coast  Line  R.  Co., 
71  S.  C.  444,  51  SE  261. 

77.  Jordan  v.  Southern  R,  Co..  100 
S.  C.  284,  84  SE  871. 

78.  Smith  v.  Southern  R.  Co..  88 
S.  C.  421.  70  SE  1067.  34  LRANS 
708;  Chiles  v.  Southern  R.  Co.,  69  S. 
C.  327.  48  SE  252;  Myers  v.  Southern 
R.  Co.,  64  S.  C.  614.  42  SB  698. 

79.  Paine  v.  Chicago,  etc.,  R.  Co., 
45  Iowa  569. 

80.  Louisville,  etc.,  R.  Co.  V.  BIs- 
xell.  131  Ala.  429,  SO  S  777:  Dl  Bene- 
detto V,  Milwaukee  Blectrfc  R.,  etc, 
Co..  149  Wla.  666,  136  NW  282. 

SI.  Ark. — St.  Louis,  etc,  R.  Ca  v. 
Batty,  88  Ark.  282,  114  SW  218. 

Del.— Whlttington  v.  Philadelphia, 
etc.,  R.  Co.,  98  A  S63. 

MO. — Ferguson  v.  Missouri  Pac  R. 
Co.,  177  SW  616. 

N.  C. — Ammons  v.  Southern  R,  Co., 
140  N.  C.  196.  62  SB  731. 

Wis. — Dl  Benedetto  v.  Milwaukee 
Electric  R..  etc..  Co.,  149  Wis.  666, 
136  NW  282. 

[a]  The  ejection  most  he  at- 
tended by  rndeness,  Insult,  or  ag- 
gravating droumstanoes  calculated 
to  humiliate  the  passenger,  to  en- 
title him  to  exemplary  damages. 
Ammons  v.  Southern  R.  Co..  140  N. 
C.  196,  62  SB  731. 

sa.  Ala. — Alabama  Great  South- 
ern R.  Co.  V.  Sellers,  93  Ala.  9,  9  S 
375,  30  AmSR  17. 

Ga. — Savannah  City,  etc.,  R  Co.  v. 
BrausB.  70  Ga.  368. 

Ind. — Jeffersonvllle  R.  Co.  v,  Rog- 
ers, 38  Ind.  116,  10  AmR  168. 

Mo. — Evans  v.  St.  IjOuIs,  etc,  R. 
Co.,  11  Mo.  A.  463. 

S.  C. — Glover  v.  Charleston,  etc,  R. 
Co.,  57  S.  C.  228,  86  SB  SIO, 

fa]  Improper  tima  and  plao«i«— 
(1)  Where  a  passenger  is  put  off  in 
the  nighttime  at  a  distance  from 
any  station  or  convenient  lodging, 
the  jury  are  authorised  to  infer  that 
It  was  done  In  the  spirit  of  oppress- 
ive malice  or  wantonness,  and  to 
award  exemplary  damages.  Jeffer- 
sonvllle R.  Co.  V.  Rogers,  38  Ind. 
116,  10  AmR  108;  Bvans  v.  St.  Louis, 
etc.,  R.  Co.,  11  Mo.  A.  463.  (2) 
Where  plaintiff  and  his  wife  were 
unlawfully  ejected  from  defendant's 
car,  the  conductor  requiring  them  to 

fet  off  in  the  mud  a  short  distance 
rom  the  street  grossing,  and  in  the 
presence  of  a  number  of  people,  ex- 
emplary damages  could  be  recovered 
in  an  action  against  the  company. 
Savannah  City,  etc.,  R.  Co.  v.  Brausa, 
70  Ga.  368. 

ib]  Carrying  hsyond  destination. 
Evidence  showing  that  plaintiff 
was  carried  several  hundred  yards 
beyond  the  station  at  which  she  was 
to  alight,  and  on  the  conductor's  re- 
fusal to  move  the  train  back  was 
compelled  to  alight  and  to  walk  back 
through  a  drenching  rain,  with  a 
baby  In  her  arms  and  encumbered 
with  a  valise,  authorizes  the  jury  to 
award  exemplary  damages.  Ala* 
bama  Great  Southern." 
era. 
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they  conld  have  been  recovered  ftgsmBt  the  employee 
making  the  vron^ul  ejeotion." 

Exemplary  damages  are  allowed  \es  way  of  pmi- 
iahment  regardless  of  the  amount  of  damages  actu- 
ally sustained.** 

{%  1211]  9.  Nominal  Damages.^  Where  a  pas- 
senger does  not  sustain  any  actual  damages  by 
reason  of  his  ejection,  but  the  ejection  is  an  in- 
vasion of  his  legal  rights,  as  where  it  is  made 
in  violation  of  a  statute,"  he  is  entitled  to  nominal 
damages  only,^'  unless  the  circumstances  justify 
exemplary  damages.**  Where  the  object  of  the  ^as- 
sengcr  in  attemptii^;  to  ride  on  a  tieket  whieh, 

83.  Tonrnaend  v.  New  York  Cent., 
etc.,  R.  Co..  5C  N.  T.  29B.  IB  AmR 
419. 

84.  Ala. — ^Alabama  Great  South- 
ern R.  Co.  V.  Sellers,  93  Ala.  9,  9  S 
S7S,  30  AmSR  17. 

Cal. — Gorman  v.  Southern  Pac.  Co., 
97  Cal.  1,  31  P  1112,  3S  AmSR  157. 

Ga. — ^Atlanta,  etc.,  R.  Co.  v.  Con- 
dor, 76  Ga.  61. 

111. — Lake    Erie,    etc.,    R.    Co.  V. 
Chrlsttson,  39  III.  A.  496. 

N.  T.—Hamllton  v.  Third  Ave.  R. 
COy  68  N.  T.  26. 

'See  also  Damages  [1$  Cyc  105]. 

[a]  Aetul  dunaffe  la  not 
■■ntuil.'  ■  Actual  damase  is  not  an 
essential  predicate  to  the  imposition 
of  exemplaiv  damages.  Acts  which 
Involve  malice,  willfulness,  or  wan- 
ton and  reckless  disregard  of  the 
rights  of  others,  although  not  within 
the  calendar  of  crimes,  and  although 
Inflicting  on  the  individual  no  pecu- 
niary loss  or  detriment  measurable 
by  a  money  standard,  yet  merit  such 

fiunlshment  as  the  civil  courts  may 
nflict  by  the  Imposition  of  ex- 
emplary damages.  Alabama  Oreat 
Southern  R.  Co.  v.  Sellers,  93  Ala.  9, 
9  8  375,  80  AmSR  17;  Atlanta,  etc.. 
R.  Co.  V.  Condor,  75  Oa.  61. 

SB.   iromlaal    dunages  gMerally 
see  Damages  [IS  Cyc  14]. 

86.  St.  Louis,  etc.,  R.  Co.  V. 
Branch,  45  Ark.  524;  Chicago,  etc.,  R. 
Co.  V.  Roberts.  40  111.  603;  Holt  v. 
Hannibal,  etc.,  R.  Co..  1>4  Mo.  624, 
74  8W  631  (rev  87  Mo.  A.  203]. 

[a]  nuurt ration. — ^Under  Uo.  Rev. 
St.  (1899)  S  1074,  which  provides 
that,  If  any  passenger  shall  refuse 
to  pay  his  rare,  it  shall  be  lawful  for 
the  conductor  to  put  him  out  of  the 
cars  on  stopping  (he  train,  a  railroad 
in  ejecting  a  passenger  while  the 
train  Is  In  motion  is  at  least  liable 
for  nominal  damages.  Holt  v.  Han- 
nibal, etc.,  R.  Co.,  174  Mo.  524.  74 
SW  631  [rev  87  Mo.  A.  203]. 

[b]  Bjection  at  tmpropex  place.. — 
■Where  one  who  Is  not  entitled  to 
transportation  la  ejected  without  In- 

tury  or  Indignity  at  a  place  which 
y  statute  Is  not  a  proper  place  for 
putting  a  passenger  off  the  train,  and 
no  actual  damage  consequent  on  such 
election  at  an  Impropor  place  Is 
shown,  the  recovery  can  be  for  nom- 
inal damages  only.  St.  Louis,  etc., 
R.  Co.  V.  Branch.  46  Ark.  524;  Chi- 
cago, etc.,  R.  Co.  V.  Roberta,  40  III. 
603;  Terre  Haute,  etc.,  R.  Co.  v. 
Vanatta.  21  111.  188.  74  AmD  96. 

87.  Ala. — Louisville,   etc..   R.  Co. 
V.  Laney,  <A.)  69  3  993. 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Llnam,  68  Ark.  621,  60  SW  961. 

Conn. — Norton  v.  Consolidated  R. 
Co.,  79  Conn.  109.  63  A  1067,  118 
AmSR  132,  6  AnnCas  943. 

111. — Burn  V.  Chicago,  etc.,  R.  Co., 
163  111.  A.  319. 

Ky. — Reasor  v.  Paducah,  etc., 
Ferry  Co..  152  Ky.  220,  163  SW  222. 
43  LRANS  820. 

Wash, — Leek  v.  Northern  Pac.  R. 
Co.,  66  Wash.  453,  118  P  345. 

[a]  Uvalld  tiok«t.«— Nominal  dam- 
ages only  can  be  recovered  for  an 
ejection  of  a  passenger  on  the  ground 
of  the  invalidity  of  his  ticket,  if. 
at  the  time  of  such  ejection,  he  has 
In  his  Dosscaslon  .sufflclent  money  to 
pay  his  fare.    Burn  v.  Chicago,  etc., 


while  legally  sufficient,  is  one  which  he  knows  will 
not  be  accepted  is  for  the  purpose  of  recovering 
damages  for  wrongful  expulsion,  and  not  for  tiie 
good,  faith  purpose  of  being  transported,  his  recov- 
ery of  damages  will  be  only  nominal.^ 

1212]  10.  Inadequate  or  ExcessiTe  Damages.*** 
As  a  general  rule  the  amount  of  damages  .to  which 
a  passenger  is  entitled  for  a  wrongful  ejeotion  from 
a  train  or  car  is  within  the  disraetion  of  the  jury  fX 
the  court  trying  the  cause,  so  far  as  the  nonpeeu- 
niary  elements  are  concerned,"^  and  the  decision  of 
the  jury  is  generally  conclusive  where  the  amount 
allowed  is  not  so  inadequate^  or  not  so  ezeesBiTe" 


R.  Co.,  153  111.  A.  319. 

[b]  ajeoted  by  rsawm  of  hMtth 
reralatl<«L^ — Where  a  passenger  pur- 
chases a  ticket  to  a  certain  city,  and 
on  arriving  within  a  few  miles  there- 
of the  train  Is  boarded  by  a  quaran- 
tine guard,  which  forbids  anyone  from 
entering  the  city  limits,  whether  the 
passenger  Is  there  ejected  by  the 
conductor  or  leaves  the  train  at  the 
request  of  the  guard  Is  Immaterial 
In  an  acfion  against  the  railroad 
comi>any  for  damages,  as  they  will 
be  nominal  in  any  event.  St.  Louis, 
etc..  R.  Co.  v.  Linam,  68  Ark.  621. 
60  SW  961. 

88.  See  supra  S  1210, 

89.  Southern  R.  Co.  v.  Barlow,  104 
Ga.  213,  30  SB  7S2.  69  AmSR  166. 

Mu  Bacssslv  danuwM  rsnnallj 
see  Damages  [IS  Cyc  121]. 

For  teeaoit  of  oontraet  of  tnoun- 
porfeatloa  see  generally  infra  |  1282. 

Xaad«4nat«  damiurM  see  generally 
Damages  [13  Cyc  135]. 

Provlaes  of  Jnrr  'see  Damages 
[18  Cyc  121]. 

91.  ChicaKo,  etc.,  R.  Co.  v.  Hol- 
dridge,  118  Ind.  281,  20  NB  887. 

[a]  Thus  in  an  action  by  a  pas- 
sennr  for  unlawful  ejection  from  a 
train  there  is  no  rule  by  which  the 
amount  of  damages  to  be  recovered 
for  shame,  humiliation,  and  Injured 
feelings  can  be  measured,  and  It  must 
of  necessity  be  left  to  ttke  Jury  or  to 
the  court  trying  the  eaus»  to  fix 
the  sum  which  he  shall  have  as 
contpensatlon.  Chicago,  etc.,  R.  Co. 
V.  Holdrldge,  118  In^.  281,  20  NE 
837. 

98.  Meyer  v.  St.  Louis,  etc.,  R. 
Co.,  108  Mo.  A.  220,  83  SW  267; 
Wachs  V.  New  York  R.  Co.,  84  Misc. 
632,  147  NTS  898. 

[a]  Xllastratloas> — (1)  Where  a  pas- 
senger's ejection  was  wrongful,  he 
was  entitled  to  recover  compensa- 
tory damages,  including  loss  of  earn- 
ings, expenditures  for  medical  attend- 
ance, and  compensation  for  physical 
injurlea  and  injury  to  feelings,  and 
six  cents  nominal  damages  was  in- 
adequate'. Wachs  V.  New  York  R. 
Co..  84  MlHC.  682.  147  NYS  893.  (2> 
In  an  action  for  Injuries  from  an 
asaault  by  defendant's  conductor  In 
evicting  plalntift  from  a  car,  a  ver- 
dict for  fifty  dollars  actual  dam- 
ages to  plalntift  Is  not  so  Inadequate 
as  to  warrant  the  court,  on  appeal. 
In  Betting  aside  a  Judgment  based 
on  the  verdict,  where  the  evidence 
was  conflicting  on  the  question  of 
the  Justification  of  the  conductor's 
action  in  putting  defendant  off  the 
car  for  drunkenness  and  disorderly 
conduct,  and  plalntifF'a  Injuries  were 
not  attended  by  serious  results. 
Meyer  v.  St.  Louis,  etc.,  R.  Co.,  108 
Mo.  A.  220.  83  SW  267. 

93.  Chicago,  etc.,  R.  Co.  v.  Hol- 
drtdge.  118  Ind.  281,  20  NB  837;  Illi- 
nois Cent.  R.  Co,  V.  Williams,  147 
Ky.  52,  143  SW  760;  De  Board  v. 
Camden,  etc.,  R.  Co.,  62  W.  Va,  41, 
57  SE  279;  Trice  v.  Chesapeake,  etc., 
R.  Co.,  40  W.  Va,  271,  21  SB  1022; 
and  cases  Infra  this  note. 

[a]  Daanagas  for  unlawful  ejeo- 
ttou  of  passengers  held  not  eaoess- 
Ivei  (1)  Twenty-five  dollars.  St. 
Loula  Southwestern  R.  Co.  v.  Harper. 
B9  Ark.  186.  61  SW  911,  86  AmSR 
190.  63  LRA  220  (where  a  passenger 


sutrering  from  a  slight  fever  was 
ejected  from  a  train  a  mile  or  two 
from  a  station,  In  the  nighttime, 
while  a  slight  rain  waa  falling).  (2) 
One  hundred  dollars.  Brown  v,  Min- 
neapolis, etc.,  R.  Co..  102  Minn.  298. 
113  N W  896;  Sprenger  v.  Tacoma 
Tract.  COy  16  Wash.  660,  47  P  17, 
43  LRA  706.  (2)  One  hundred  and 
fifty  dollars.  Baltimore,  etc,  R.  Co. 
V  Norris,  17  Ind.  A.  189.  46  NE  654, 
60  AmSR  166;  Olaleson  v.  Mlnne- 
apolia  etc.,  R.  Co..  85  Minn.  329,  88 
NW  970  (where  a  passenger  waa 
wrongfully  compelled  to  leave  a  pas- 
senger train  at  a  station,  although 
without  force,  but  the  conductor  In 
the  presence  of  the  other  passengers 
used  profane  language  toward  film, 
and  he  walked  back  on  a  cold  night 
about  ten  miles  to  obtain  accommo- 
dation}. (4)  One  hundred  and 
seventy-flve  dollars.  Arnold  v. 
Rhode  Island  Co..  28  R.  I.  168,  66  A 
$0  <where  ejection  was  of  a  passen- 
ger from  a  street  ear  after  he  had 
presented  a  valid  transfer,  and  It 
appeared  that  he  had  previously  had 
trouble  in  regard  to  transfers  at  the 
point  in  question,  and  had  been 
assured  by  the  officers  of  the  car- 
rier that  he  was  right  in  his  de- 
mands, and  that  transfers  should 
be  honored).  (6)  One  hundred  and 
ninety-five  dollars.  Indianapolis,  etc.. 
R.  Co.  V.  Howerton.  127  Ind.  336.  26 
NE  792.  (6)  Two  hundred  dollars. 
Baltimore,  etc.,  R.  Co.  v.  Kltchln, 
136  Fed.  620,  68  CCA  70.  (7)  Two 
hundred  and  twenty-flve  dollars. 
Atchison,  etc.,  R  Co.  v.  Lamoreuz, 
6  Kan.  A.  813,  49  P  152.  (8)  Two 
hundred  and  fifty  dollars.  Uarx 
v.  Louisiana  Western  R.  Co.,  112 
La.  1086,  36  S  862  (where  a  passenger 
was  Illegally  ejected  from  a  train 
on  the  ground  that  the  limit  of  his 
ticket  had  expired);  Ft.  Worth,  etc., 
R.  Co.  V.  Hales,  (Tex.  Civ.  A.) 
178  SW  991;  Gulf,  etc..  R.  Co. 
V.  Shepard,  (Tex.  Civ.  A.)  132 
SW  90  (where  a  passenger  waa 
wrongfully  ejected  at  night  from  a 
train  when  so  drunk  that  he  did  not 
know  that  he  waa  ejected,  and  as 
soon  as  he  came  to  himself  that 
night  he  was  mortified  and  humili- 
ated because  of  the  occurrence,  and 
he  had  occasion  frequently  to  ex- 
plain to  his  friends  how  he  came  to 
be  ejected,  and  he  was  and  had  been 
for  many  years  a  traveling  sales- 
man). (9)  Two  hundred  and  eighty- 
seven  dollars,  Birmingham  R.,  etc., 
Co.  V.  Turner,  164  Ala.  642.  46  3 
671  (where  a  .passenger  weakened 
by  typhoid  fever  was  wrongfully 
ejected  and  compelled  to  walk  home). 

(10)  Two  hundred  and  ninety-six  dol- 
lars. Atchison,  etc.,  R,  Co.  v.  Dicker- 
son.  4  Kan.  A.  846,  46  P  975  (where 
the  passenger  was  ejected  eight  milea 
from  his  destination  to  which  he 
was  compelled  to  walk,  because  of 
his  refusal  to  pay  an  excessive  fare, 
although  the  conductor  acted  in  good 
faith  and  used  no  unnecessary  force). 

(11)  Three  hundred  dollars.  Toledo, 
etc.,  R.  Co.  v.  Kid.  29  111.  A.  353 
(where  ejection  was  from  a  moving 
train);  St.  Louis,  etc.,  R.  Co.  v. 
Henry.  (Okl.)  149  P  132;  Southern 
Pac,  Co.  V,  Craner,  (Tex.  Civ.  A.) 
101  SW  534.  (12)  Three  hundred  and 
fifty   dollars.     Illinois  Cent.    R.  Co. 
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aa  to  induee  the  belief  that  the  juiy  were  inflnenoed 
by  passion,  partiality,  oorraption,  or  prejudice,  or 


were  misled  by  some  mistaken  view  of  the  case; 
bnt  if  it  is  so  ezoessive  as  to  indiwe  such  a  belief 


T.  JacksoD.  X17  Ky.  900,  79  SW  1187. 
26  KyL  2087  (where  a  passenger's 
evidence  established  the  loss  of  a 
contract  to  labor  at  twentr  dollars 
a  month  during  the  crop  season,  and 
insulting  language  on  ^he  part  of 
the  conductor  who  refused  to  look 
among  the  tickets  to  And  plalntlfTs, 
and  led  him  off  the  train  in  a  coach 
full  of  people).  (13)  Four  hundred 
dollars.  Toledo,  etc..  R.  Co.  v.  Mc- 
Donough,  63  Ind.  289;  Short  v.  St. 
Louis,  etc.,  R.  Co.,  160  Mo.  A.  369, 
130  SW  4S8  (one  hundred  dollars 
actual  damages  and  three  hundred 
dollars  punitive  damages);  Missouri, 
etc.,  R.  Co.  V.  Llghtfoot,  48  Tex. 
Civ.  A.  120,  106  SW  395.  (14)  Five 
hundred  dollars.  Marlow  v.  Southern 
Pac.  Co.,  161  Ca!..383,  90  P  928,  121 
AmSR  127  (where  a  married  woman, 
with  a  nursing  child,  was  wrong- 
fully ejected  from  defendant's  train 
at  an  lnter\'enlng  station,  where  she 
was  left  without  money,  and  was 
there  aided  In  telegraphing  her  hus- 
band and  obtaining  a  night's  lodg- 
ing); Delmonte  v.  Southern  Pac.  Co., 
J  Ca],  A,  211,  83  P  269  (where  the 
conductor,  on  the  passenger's  refusal 
to  leave  the  train,  put  him  off,  and 
the  passenger  then  walked  to  his 
home  three  miles  away,  getting  wet 
m  so  doing  and  catching  cold,  which 
cold  developed  Into  pneumonia);  East 
Tennessee,  etc.,  R.  Co.  v.  King,  88  Oa. 
443,  14  SE  708  (holding  that,  where 
plaintiff  was  compelled  to  pay  hla 
fare  a  second  time  as  a  passenger 
on  the  company's  train  to  avoid 
wrongful  ejection  from  the  train,  a 
verdict  for  five  hundred  dollars, 
while  extreme,  was  not  so  large,  as 
to  require  the  court  to  set  it  aside 
as  excessive);  Illinois  Cent.  R.  Co. 
V.  Allbrlght,  5*  Ind.  A.  203,  100 
NE  885  (for  the  wrongful  ejec- 
tion of  a  passenger  who  had  but 
little  money,  and  who  was  accom- 
panied by  his  wife  and  child,  at  a 
ice  where  he  had  no  friends): 
ulsvllle,  etc..  R.  Co.  v.  Joplln,  66 
SW  206,  21  KyL  1380  (where  plain- 
tiff, m  the  night,  and  at  a  lonesome, 
dangerous  place  four  or  five  miles 
from  the  station  at  which  he  had 
taken  the  train,  was  wrongfully 
ejected,  and  walked  back  to  the  city 
In  dread  of  footpads,  suffering  the 
more  because  of  his  diseased  physi- 
cal condition) ;  Louisville,  etc.,  R. 
CO.  V.  Walsh.  13  KyL  732;  Smith  v. 
Atchison,  etc..  R.  Co.,  (Mo,  A.)  180 
SW  1036;  Raynor  v.  New  York,  etc.. 
Tract.  Co.,  8«  Misc.  201,  149  NYS 
161  [rev  on  other  grounds  166  App. 
Dlv.  927,  151  NYS  417];  East  Line, 
etc.,  R  Co.  V.  Lee,  71  Tex.  638.  9 
SW  604;  Gulf,  etc.,  R.  Co.  v.  Bunn. 
41  Tex.  Civ.  A.  603,  95  SW  640 
(4here  a  passenger  was  ejected  from 
a  train  about  eleven  or  twelve 
o'clock  on  a  dark,  rainy  night  two 
miles  from  a  village  to  which  he 
bad  to  walk  with  a  grip,  and  there 
slept  on  &  board  or  plank  bench, 
ana  the  next  morning  nad  to  walk 
and  carry  his  grip  to  another  town 
a  distance  of  nine  or  ten  miles,  and 
be  suffered  cold  and  exposure  and 
was  mortified  and  humiliated  in  his 
feelings);  Houston,  etc.,  R.  Co.  v. 
Jackson,  (Tex.  Civ.  A.)  61  SW  440 
(where  a  passenger  was  wrongfully 
ejected  from  the  train  on  a  cold  and 
rainy  night  and  compelled  to  walk 
half  a  mile  to  defendant's  station 
and  to  wait  five  hours  for  another 
train,  and  contracted  a  cold  and  neu- 
ralgia therefrom,  and  was  confined 
to  his  bed  for  fifteen  days);  Houston, 
etc..  R.  Co.  v.  White,  (Tex.  Civ.  A.) 
61  SW  436  (where  a  passenger  was 
wrongfully  ejected  from  the  train 
on  a  rainy  night,  and  compelled  to 
walk  half  a  mile  to  defendant's  sta- 
tion and  to  wait  five  hours  for  an- 
other train,  and  he  contracted  a 
fever  from  nicta  exposure  and  was 
confined  to  his  bed  for  two  days, 
and  lost  a  we^'s  work  as  a  black- 
smith).  (15)  Six  hundred  and  fifty 
doUara.   Chamberlain  v.  lAke  Shore, 


etc,  R.  Co..  122  Mich.  4*7,  81  NW 
839  (where  a  passenger  was  wrong- 
fully ejected  from  a  train  In  the 
presence  of  thirty  to  thirty-five  pas- 
sengers, and  was  compelled  to  walk 
five  miles).  (16)  Seven  hundred  and 
fifty  dollars.  Ft.  Worth,  etc..  R.  Co. 
V.  Duboso,  (Tex.  Civ,  A.)  171  SW1090 
(for  wrongful  ejection  from  a  train 
of  a  woman  sixty-seven  years  of  age 
and  Infirm.  In  view  or  the  place 
of  ejection  and  the  number  of  chil- 
dren with  her);  Texas,  etc.,  R.  Co.  v. 
Wharton,  (Tex.  Civ.  A.)  146  SW  282 
(for  each  of  three  women  wrong- 
fully ejected  while  traveling  with- 
out escort).  (IT)  Eight  hundred  dol- 
lars. Missouri,  etc.,  R.  Co.  v.  Smith, 
<  Ind.  T.  99,  89  SW  «68  (where 
plaintiff,  a  cripple,  compelled  to 
walk  with  a  crutch,  was  unlawfully 
ejected  from  a  train  at  about  mid- 
night and  compelled  to  walk  six  or 
seven  miles  to  his  destination).  (18) 
One  thousand  dollars.  Pennsylvania 
R.  Co.  V.  Palmer,  127  Fed.  96«.  62 
CCA  588  (where  an  Infirm  passenger 
was  wrongfully  ejected  from  a  train 
on  a  cold,  wet  day,  and  by  reason 
thereof  was  taken  sick,  threatened 
with  pneumonia,  and  contracted 
rheumatism  which  thereafter  settled 
In  the  stump  of  his  leg,  and  his  earn- 
ing <^paclty  was  somewhat  Im- 
paired):  Clare  v.  Northwestern  Pac. 
R  Co.,  (C^l.  A.)  131  P  328  (where  a 
passenger  who  had-  recently  sub- 
mitted to  a  surgical  operation  for 
tonsllltls  was  ejected  from  a  train, 
and  was  rendered  111  as  a  result  of 
his  walking  back  to  a*statlon  through 
the  hot  sun  so  that  he  was  Incapac- 
itated from  performing  his  ordinary 
work  for  seven  monms) ;  Interna- 
tional, etc.,  R.  Co.  V.  Hood.  55  Tex. 
Civ.  A.  334,  118  SW  1119  (where 
plaintiff's  wife  and  daughter  were 
ejected  from  defendant's  passenger 
train  at  an  Improper  place,  because 
they  had  left  their  tickets  at  the 
station,  as  a  result  of  which  they 
were  humiliated  and  forced  to  walk 
back  a  mile  and  a  half  to  the  sta- 
tion on  a  cold,  raw  day,  the  walk 
and  the  shock  making  the  wife  sick). 
(19)  Fifteen  hundred  dollars.  Chi- 
cago, etc..  R.  Co.  V.  Carroll.  (Tex. 
Civ.  A.)  161  SW  1116  (where  plain- 
tiff's wife,  while  traveling  alone, 
with  three  small  children,  was 
ejected  from  defendant's  train,  and 
forced  to  alight  In  a  desolate  spot, 
and  was  caused  inconvenience,  humi- 
liation, and  annoyance);  Texas,  etc., 
R.  Co.  V.  Lynch.  (Tex.  Civ.  A.)  73 
SW  66  (where  plaintiff  while  suffer- 
ing from  blood  poisoning  In  his  hand 
was  wrongfully  ejected  in  the  night- 
time from  defendant's  train  by  the 
conductor,  being  carried  therefrom 
by  a  negro  porter,  and  was  compelled 
to  spend  the  night  at  the  station 
where  he  was  ejected,  and  suffered 
increased  pain  In  his  hand).  (20) 
Twenty-flve  hundred  dollars.  West- 
ern, etc..  R.  Co.  V.  Ledbetter,  99  Ga. 
318,  25  SE  663  (where  a  passenger 
apparently  sick,  and  In  fact  so,  was 
ejected  from  a  train  a  half  mile 
from  a  station  where  he  was  un- 
known, without  being  given  time  to 
search  for  the  ticket  which  he 
claimed  that  he  had  lost,  or  to  pro- 
duce his  fare  In  money,  and  as  a  re- 
sult he  suffered  a  relapse);  Flavin  v, 
Chicago,  etc..  R.  Co.,  43  Mont.  220, 
115  P  667  (where  ejection  was  from 
a  station,  and  the  passenger  con- 
tracted chronic  pleurisy,  due  to  ex- 
posure). (21)  Ten  thousand  dollara 
Chicago  Union  Tract.  Co.  v,  Bret- 
hauer,  125  111.  A.  S04  [aff  223  111. 
521,  79  NE  287]  (where  by  reason 
of  unlawful  ejection  plaintiff  suf- 
fered permanent  injuries  to  his  mind, 
and  body,  and  his  memory,  his  nerves 
of  motion,  his  voice,  his  hearing,  and 
his  eyesight  became  permanently 
affected,  and  his  earning  power 
largely  impaired). 

[b]  Xtamaffaa  kald  not  exoeadve 
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iMue,  iBSOlt,  or  abwei  (1)  Twenty- 
five  dollars.   St.  IjOuIs  Southwestern 

R.  Co.  V.  Branch.  106  Ark.  269.  163 
SW  118.  (2)  Two  hundred  dollars. 
Illinois  Cent.  R.  Co.  v.  Johnson,  67 
111.  312  (where  a  passenger  was  un- 
lawfully ejected  from  a  train  In  the 
night  at  a  place  not  usual  for  put- 
ting off  passengers,  although  not  far 
from  the  station,  and  under  circum- 
stances warranting  the  imposition  of 
exemplary  damages).  (2)  Two  hun- 
dred and  fifty  dollars.  St.  Loula 
Southwestern  R,  Co.  v.  Furlow,  81 
Ark.  496,  99  SW  689;  Choctaw,  etc, 
R.  Co.  V.  Hill,  110  Tenn.  396,  75  SW 
963  (where  a  railroad  news  agent 
was  forcibly  jerked  from  the  train, 
and  thereafter  held  and  restrained 
of  hia  liberty,  and  his  stock  in  trade 
was  lost  or  destroyed  in  conse- 
quence); Houston,  etc.,  R.  Co.  v.  Mc- 
Neel.  38  Tex.  Civ.  A.  163,  76  SW 
206    (where   a   passenger   who  had 

Said  .his  fare  was  told  by  the  con- 
uctor  in  the  presence  of  other  pas- 
sengers that  he  had  not  paid  It  and 
that  he  was  a  Itaj-,  and  was  ejected 
at  sundown  at  a  station  where  there 
was  no  hotel  or  accommodations  for 
passengers,  and  because  of  this 
walked  six  miles  to  another  station 
which  the  train  he  intended  to  take 
had  already  passed).  (4)  Three  hun- 
dred dollars.  Gulf,  etc.,  R.  Co.  v. 
Moorman,  (Tex.  Civ.  A.)  46  SW 
663.  (6)  Three  hundred  and  fifty 
dollars.  Burnham  v.  Detroit,  etc,  R. 
Co..  168  Mich.  55,  183  NW  952,  Ann 
Casl913B  1204  (where  the  conductor 
used  rude,  profane,  and  abusive  lan- 
guage to  the  ejected  passenger  In 
the  presence  of  his  wife  and  other 
passengers).  (6)  Four  hundred  dol- 
lars. Southern  Pac.  Co.  v.  Bailey, 
(Tex.  Civ.  A.)  91  SW  820  (verdicts 
giving  two  female  passengers  four 
hundred  dollars  and  six  hundred  dol- 
lars, respectively,  for  threatened 
ejection  accompanied  by  offensive 
and  Insulting  fangu^e) .  ( 7 )  Four 
hundred  and  fifty  oollars.  Southern 
R.  Co.  V.  Wood,  114  Ga.  140,  39  SE 
894.  56  LRA  636  (where  a  passenger 
having  a  legal  right  to  ride  on  a 
train  Is  wrongfully  ejected  there- 
from, and  held  up  by  such  ejection 
before  the  passengers  on  the  train 
aa  one  who  was  trying  to  ride  there- 
on without  lawful  right).  (8)  Five 
hundred  dollars.  Gorman  v.  South- 
ern Pac.  R.  Co.,  97  Cal.  1,  81  P  1112. 
33  AmSR  157;  Morris  v.  St.  Louis, 
etc.,  R.  Co.,  184  Mo.  A.  65.  168  SW 
325;  Raynor  v.  New  York,  etc..  Tract. 
Co..  86  Mlsc  201,  149  NTS  161  [rev 
on  other  grounds  166  App.  Dlv,  927 
mem,  161  NYS  417];  Houston,  etc., 
R.  Co.  v.  Lee,  (Tex.  Civ.  A.)  123 
SW  164  (where  a  passenger  having 
a  valid  ticket  was  wrongfully  ejected, 
and  the  acts  of  the  conductor  caused 
other  passengers  to  believe  that  the 
ejected  passenger  was  attempting  to 
use  an  Invalid  ticket);  El  Paso  Elec- 
tric R.  Co.  V.  Alderete,  36  Tex.  Civ. 
A.  142.  81  SW  1246  (where  plaintiff 
was  wrongfully  ejected  from  a  street 
car,  and  It  appeared  that  the  con- 
ductor Jerked  him  from  the  seat, 
and  that  hfs  hack  was  Injured  by 
striking  the  end  of  another  seat, 
for  which  plaintiff  was  attended  by 
a  physician,  and  from  which  he 
suffered  at  the  time  of  the  trial); 
Atcblstm,  etc.,  R.  Co.  v.  Cunlffe.  (Tex. 
Civ.  A.)  57  SW  692  (where  a  passen- 
ger on  one  of  defendant's  trains, 
holding  a  goo.d  ticket,  was  ejected 
by  the  conductor  who  refused  to  ac- 
cept the  ticket  and  stated  in  a  loud 
voice  that  the  ticket  was  not  good 
and  that  plaintiff  was  trying  to  beat 
his  way,  plaintiff  not  having  been 
able  to  pay  fare  demanded);  (9) 
Five  hundred  sfxty-two  dollars  and 
fifty  cents.  St.  Louis,  etc.,  R.  Co. 
V.  Myrtle,  51  Ind.  666  (where  a  m,b- 
senger  was  wrongfully  expelled  from 
a  train  In  a  rough  manner,  accom- 
panied with  pro»ne  and  unbecom- 
ing language).  AiA)    Six  kundred 
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it  may  be  set  aside,"  or  the  court  may  require  the  |  amount  thereof  to  be  reduced  to  a  sum  which  is  not 

Four  hundred  dolla-ra.  Dayton,  etc.. 
Tract.  Co.  v.  Marshall.  36  Ind.  A. 
491,  76  NE  824  (where  the  ■  passenger 
suffered  no  bodily  Injury  or  Illness 
as  a  result  of  her  ejection);  Cin- 
cinnati, etc..  R.  Co.  V.  Carson.  145 
Ky.  81.  140  SW  71  (where  the  ejection 
was  wlthoOt  unnecessary  force  or 
insult,  and  a  delay  of  five  hours 
could  have  been  avoided  by  the  pas- 
senser);  Louisville,  etc.,  R.  Co.  v. 
Blair,  104  Tenn.  212.  56  SW  154 
(where  the  ejection  was  without  In- 
dignity or  rudeness,  and  there  was 
a  loss  of  but  a  day's  time  and  two 
dollars  or  three  dollars  In  money). 
(7)  Four  hundred  and  sixty  dollars 
and  fifty  cents.  Proctor  v.  Southern 
California  R.  Co.,  130  Cal.  20. 
62  P  30«,  509.  (8)  Five  hundred 
dollars.  Illinois  Cent.  R.  Co.  v. 
Cunningham.  67  111.  316:  Louisville, 
etc.,  R.  Co.  V.  Fish,  (Ky.)  127  SW 
619.  43  LRANS  684  (where  the  ejec- 
tion was  because  of  the  invalidity 
of  the  ticket,  but  was  without  abuse, 
and  the  passenger  was  compelled  to 
walk  eleven  miles  In  the  daytime, 
and  there  was  nothing  to  show  that 
the  weather  or  roads  were  bad); 
Camden  Interstate  R.  Co.  v.  Frailer. 
97  SW  776.  SO  KyL  186  (where 
ejection  was  from  a  street  car  with- 
out force  or  Insulting  language).  (9) 
Seven  hundred  and  fifty  dollars. 
Turner  v.  North  Beach,  etc.,  R,  Co., 
34  Cal.  594  (where  the  only  injury 
to  a  colored  passenger  unlawfully 
ejected  from  a  car  appeared  to  con- 
sist In  the  fact  that  the  conductor 
somewhat  rudely  pushed  her  back 
compelling  her  to  tread  on  her  dress 
and  tear  It,  and  told  her  to  wait 
until  the  next  car);  Bader  v.  South- 
ern Pac.  Co..  52  La.  1060.  27  S  584 
(where  plaintiff,  an  old  man  of  sixty- 
three  years,  was  ejected  without 
force  from  a  train,  forty  miles  short 
of  his  destination,  through  a  mis- 
take of  the  conductor  In  giving  him 
a  wrong  check  when  be  took  up  his 
ticket  and,  although  he  had  the 
money  to  pay  his  fare  to  within  a 
few  miles  of  his  destination,  he 
walked  the  whole  distance,  and  slept 
one  night  on  the  railroad  track,  and 
sustained  Injuries  from  the  Jong 
walk  and  exposure);  Brian  v.  Oregon 
Short  Line  R.  Co..  40  Mont,  109.  105 
P  489.  25  LRANS  459.  20  AnnCas  311 
(where  the  time  limit  on  the  ticket 
had  expired);  Ft.  Worth,  etc..  R.  Co. 
V.  Hales.  (Tex.  Civ.  A.)  173  SW  991 
(for  wrongfully  ejecting  a  passen- 
ger accompanied  by  her  five  minor 
children).  (10)  Eight  hundred  dol- 
lars. Olson  V.  Northern  Pac.  R. 
Co..  49  Wash.  626.  96  P  150,  18  LRA 
NS  209  (where  there  was  a  naked 
violation  of  a  mere  technical  right 
to  transportation).  (11)  Bight  hun- 
dred and  fifty  dollars.  Masterson -v. 
Chicago,  etc..  R.  Co..  102  Wis.  571, 
78  NW  757  (where  no  serious  In- 
sult was  offered  and  no  special 
damages  resulted).  (12)  ,One  thous- 
and dollars.  St.  Louis,  etc.  R.  Co. 
V.  Bragg,  69  Ark.  402.  64  SW  226. 
S&  AmSR  206  (for  Inconvenience 
suffered) ;  C^hlcago,  etc..  R.  Co.  v. 
Chlsholm.  79  111.  684  (where  the  pas- 
senger suffered  no  personal  injury, 
and  was  delayed  only  one  day,  and 
sustained  pecuniary  loss  not  exceed- 
ing ten  dollars);  Southern  R.  Co.  v. 
Hawkins.  121  Ky.  416,  89  SW  258. 
28  KyL  364  (where  the  ejection  was 
not  done  roughly  or  unkindly,  and 
took  place  about  a  mile  from  the 
town  at  which  plaintiff  got  on  the 
train,  and  merely  obliged  him  to 
walk  back  to  the  town  and  remain 
there  until  the  next  day):  Hamilton 
v.  Third  Ave.  R.  Co..  48  HowPr  (N. 
T.)  60  (where  the  elements  of  dam- 
age were  loss  of  time  In  getting 
another  car,  a  street  car  fare,  and 
mental  suffering,  especially  when  a 
former  recovery  of  five  hundred  dol- 
lars was  reversed  on  the  same  evi- 
dence because  an  Instruction  author- 
izing exemplary  damages  was 
given);  Texas,  etc.,  R.  Co.  v.  Lynch. 


dollars.  Fell  v.  Northern  Pac.  R. 
Co.,  44  Fed.  248  (where  a  passenger 
was  unlawfully  ejected  from  a  train 
under  circumstances  warranting  the 
Imposition  of  exemplary  damages, 
and  by  reason  of  the  ejection  suf- 
fered pain  In  one  of  bis  legs  for 
three  weeks  and  was  unable  to  work 
during  that  period).  (11)  Seven 
hundred  dollars.  Indianapolis,  etc.. 
R.  Co.  V.  Mllllgan.  60  Ind.  392  (where 
in  effecting  the  ejection  the  con- 
ductor charged  the  passenger  with 
falsehood  and  treated  him  Insolently 
In  the  presence  and  hearing  of  the 
other  passengers,  and  with  the  help 
of  a  brakeman  seized  the  passenger 
and  put  him  off  the  train  in  a  rude 
and  angry  manner,  at  a  place  where 
there  was  no  station  or  house.  It 
being  cold  and  dark,  and  the  pas- 
senger had  to  walk  to  his  destina- 
tion). (12)  Seven  hundred  and  fifty 
dollars.  Little  Rock  R.,  etc..  Co.  v. 
Dobbins,  78  Ark.  568.  96  SW  788 
(holding  that  an  award  of  Ave  hun- 
dred dollars  compensatory  damages 
and  two  hundred  and  fifty  dolhLrs  ex- 
emplary damages  for  the  ejection  of 
a  passenger  from  a  street  car,  with 
rude  and  Insulting  language  by  the 
conductor,  and  for  causing  a  passen- 
ger's arrest  for  alleged  disorderly 
conduct,  was  not  excessive) .  (13) 
Eight  hundred  dollars.  Kansas  Pac. 
R.  Co.  V.  Kessler,  18  Kan.  B23  (for 
the  unlawful  expulsion  of  a  passen- 
ger from  the  train  under  circum- 
stances warranting  the  Imposition 
of  exemplary  damages).  (14)  One 
thousand  dollars.  Georgia  R.  Co. 
v.  Olds,  77  Ga.  673  (where  a  passen- 
ger was  unlawfully  ejected  from  a 
train  under  circumstances  warrant- 
ing the  imposition  of  exemplary 
damages):  Southern  R.  Co.  v.  Cas- 
sell,  122  Ky.  317.  92  SW  281,  28 
KyL  1230  (where  plaintiff  was 
wrongfully  ejected  from  defendant's 
train  about  midnight,  at  a  strange 
town,  for  failure  to  satisfy  the  rail- 
road conductor  of  his  Identity  as 
original  purchaser  of  a  ticket  pre- 
sented by  him,  the  evidence  show- 
ing that  the  conductor's  manner  was 
Insolent,  high-handed,  and  unneces- 
sarily humiliating,  that  he  acted 
hastily  and  without  proper  consider- 
ation or  prudence,  and  that  he  cursed 
plaintiff  and  otherwise  treated  him 
harshly  in  the  presence  of  the  pas- 
sengers on  the  car);  Southern  Kan- 
sas R.  Co.  v.  Wallace.  (Tex.  Civ.  A.) 
1B2  SW  873.  (16)  Twelve  hundred 
and  fifty  dollars.  Gulf,  etc.,  R.  Co. 
v.  Moody.  (Tex.  Civ.  A.)  39  SW  987 
(where  defendant's  employees  used 
Insulting  and  violent  language 
toward  plaintiff  In  the  presence  of  a 
large  number  of  persons).  (16)  Thir- 
teen hundred  and  twenty-five  dollars, 
Louisville  City  R.  Co.  v.  Mercer,  11 
KyL  810.  (17)  Fifteen  hundred  dol- 
lars. St.  Louis,  etc..  R.  Co.  v.  Day, 
86  Ark.  104,  110  SW  220;  St.  Louis, 
etc..  n.  Co,  v.  Mynott.  83  Ark.  6.  102 
SW  380  (where  a  passenger  was 
violently  set  on  by  the  trainmen 
who  insulted  him  with  profane  and 
abusive  language,  beat  him  severely, 
causing  serious,  although  temporary. 

fersonal  Injuries,  and  ejected  him 
rom  the  train  several  miles  short  of 
his  station);  Trabing  v-  California 
Nav.,  etc.,  Co,.  (Cal.)  65  P  475;  Wll- 
lard  v.  St,  Paul  City  B.  Co..  116  Minn. 
183.  183  NW  465  (for  serious  Injur- 
ies from  being  thrown  from  a  car 
and  striking  the  ground);  Foley  v. 
Metropolitan  St.  R.  Co.,  80  App.  Div. 
262.  80  NYS  249  (for  the  ejection  of 
a  passenger  from  a  street  car  by 
the  conductor  who  insisted  that  he 
had  not  paid  his  fare,  considering  the 
element  of  humiliation,  the  conductor 
having  repeatedly  struck  and  kicked 
him.  and  endeavored  to  assault  him 
with  a  piece  of  iron,  which  he  was 
prevented  from  doing  by  plaintiff's 
comtianlon,  and  It  not  appearing  that 
plaintiff's  resistence  was  such  as  in 
any  way  to  mitigate  or  palliate  the 
unprovoked  vlolsnce).    <18>  Twenty- 


five  hundred  dollars.  Louisville, 
etc.,  R.  Co,  V.  Cottongim,  (Ky.)  119 
SW  761  (where  plaintiff  after  ten- 
dering his  fare  was  wrongfully 
ejected  In  a  rough  and  brutal 
manner,  and  was  thrown  against 
the  ground  so  hard  that  his  leg 
was  badly  bruised,  and  remained  In 
that  condition  several  weeks,  and  he 
was  compelled  to  walk  while  so  in- 
jured a  mile  and  a  half  to  the  next 
town);  Nashville  St,  R,  Co,  v.  Grif- 
fin, 104  Tenn.  81,  67  SW  153,  49  LRA 
451,  (19)  Eleven  thousand,  one  hun- 
dred and  fifteen  dollars.  Forrester 
V.  Southern  Pac.  Co.,  36  Nev.  247,  134 
P  753,  136  P  706,  48  LRANS  1  (for 
Injuries  to  a  passenger  who  was 
wrongfully  ejected  from  a  train 
under  aggravating  circumstances, 
and  thereby  compelled  to  beat  his 
way  across  the  desert  in  Inclement 
weather,  which  resulted  In  pneumonia 
and  consumption). 

[cl  Bzolusloa  of  fttnal*  passsn- 
gar  izom  ladles'  car;  not  aaocsslTe. — 
Where  a  female  passenger  with  a 
first-class  ticket  and  traveling  with 
her  aunt  was  not  permitted  to  go 
into  the  ladles'  coach  where  her  aunt 
went,  but  was  pushed  against  the 
Iron  railing  of  tne  platform  by  the 
brakeman  and  forced  to  go  Into  and 
travel  in  the  smoking  car  where 
there  were  no  other  women,  but 
where  there  were  Intoxicated  and 
boisterous  men,  one  of  whom  ad- 
dressed her  with  Improper  familiar- 
ity. It  was  held  that  a  verdict  for 
six  hundred  and  fifty  dollars  dam- 
ages was  sustained  by  the  evidence 
and  warranted  by  law,  Texas,  etc. 
R,  Co.  V,  Johason,  2  Tex,  A.  Civ. 
Cas.  S  185, 

[d]  Bleotloii  of  male  paasengsi 
from  ladlaa'  et. — Two  thousand  five 
hundred  dollars  Is  not  an  excessive 
verdict  for  compensatory  and  ex- 
emplary damages  In  an  action  by  a 
male  pa.^senger  for  being  ejected 
from  the  ladles'  car,  which  he  entered 
peaceably,  where  he  was  thrown  on  to 
the  car  platform  by  a  brakeman 
while  the  train  was  In  motion,  with- 
out first  being  asked  to  leave  the  car 
and  without  being  offered  a  Beat  else- 
where, Bass  V.  Chicago,  etc.,  R-  Co., 
42  WIS.  654,  24  AmR  437. 

84.  Trice  v.  Chesapeake,  etc.,  R. 
Co..  40  W.  Va.  271,  21  SB  1082.  And 
see  cases  Infra  this  note.  See  also 
Damages  [13  Cyc  121  et  seq], 

[a]  DaanagM  lulA  axoMMitvai  (1) 
One  hundred  and  fifty  dollars. 
Glewwe  v.  St.  Paul  City  R.  Co.,  117 
Minn.  471,  186  NW  2  (where  ejec- 
tion was  for  tendering  a  worn  coin). 
(2)  Two  hundred  and  fifteen  dollars. 
Gulf.  etc..  R.  Co.  V.  Copeland,  17 
Tex.  Civ.  A.  66,  42  SW  239.  (8)  Two 
hundred  and  fifty  dollars.  Louis- 
ville. etCiR.  Co.  V.  Jordan,  112  Ky. 
473,  66  SW  27.  28  KyL  1780  (where 

Slalntiff  waa  detained  only  a  few 
ours  and  suffered  no  great  mental 
distress).  (4)  Two  hundred  and  sixty 
dollars.  Lexington,  etc,,  R,  Co.  v. 
Lyons,  104  Ky.  23,  46  SW  209.  20 
KyL  616  (where  a  passenger  was 
ejected  from  a  train  and  walked 
back  one  mile  to  the  station  from 
which  he  started,  where  he  remained 
until  the  next  day  when  he  paid  his 
fare  and  resumed  his  Journey,  and 
the  ground  of  action  was  the  breach 
of  contract  In  falling  to  furnish 
him  the  ticket  contracted  for).  (6) 
Three  hundred  dollars,  Louisville, 
etc..  R,  Co.  V.  Turner,  100  Tenn,  218, 
47  SW  223.  43  LRA  140  (where  a 
passenger  presented  a  ticket  pur~ 
chased  the  day  before,  which  was 
refused  on  accqunt  of  a  condition 
thereon  limiting  its  use  to  the  day 
of  purchase,  and  he  made  no  efforts 
to  obtain  money  to  pay  his  fare 
from  fellow  passengers,  and  was 
peaceably  ejected  not  more  than 
eight  miles  from  his  destination, 
which  he  reached  a  few  hours  later 
than  he  would  have  done  by  train, 
and  without  additional  expense).  (8) 
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excessive. 

[$  1213]  P.  Actiona  for  Wrongful  Ejection — 
1.  Form  of  Action."  A  passenger  who  is  wrong- 
fully ejected  may  generally  sue  either  in  tort  or  on 
contract,  although  in  some  cases  the  action  must  be 
in  contract,  and  in  others  in  tort;  but  tort  is  the 
form  of  action  usually  adopted,  for  the  reason  that 
the  basis  for  recovery  of  damages  is  broader  in 
that  form  of  action  than  it  would  be  in  an  action 
for  breach  of  contract,  and  such  an  action  may  be 


maintained  for  the  wrongful  ejection  itself  with- 
out regard  to  the  mode  of  effectii^  it;"  and  gen- 
erally exemplary  damages  cannot  be  recovered  in 
an  action  ex  contractu."  It  has  been  held  that, 
where  a  passenger  is  ejected  for  refusal  to  pay  fare 
except  with  a  ticket  or  transfer  which  is  declined 
as  invalid,  unless  he  shows  the  validity  of  the  ticket 
or  transfer  he  cannot  sue  for  breach  of  a  contract 
of  carriage,  but  his  remedy  is  limited  to  an  action 
in  tort  for  the  manner  of  his  ejection."   But  whore 


39  Tex.  Civ.  A.  96.  87  8W  8S4 
Cwhere  the  passenger  had  money  to 
pay  fare).  (13)  Eleven  hundred  and 
slxty-llve  dollars.  Demllley  v.  Texas 
etc..  R.  Co.,  91  Tex.  215,  42  SW  640 
[aff  (Civ.  A.)  41  SW  147]  (where 
the  passenger  was  told  he  must  get 
off  on  refusal  to  pay  fare,  and  walked 
out  quietly  to  the  platform  with  the 
conductor).  (14)  Twelve  hundred 
and  fifty  dollars.  Geor§rla  R.  Co.  v- 
Baldonl.  IIB  Oa.  1013.  42  SB  364; 
International,  etc.,  R.  Co.  v.  Hood. 
57  Tex.  Civ.  A.  497,  122  SW  569  (for 
the  ejection  of  a  female  paasenger). 
(16)  Thirteen  hundred  dollars.  Comer 
V.  Foley.  98  Ga.  678.  26  SE  671 
(where  the  ejection  for  refusal  to 
pay  fare  took  place  at  a  station  and 
was  unaccompanied  by  force  or  im- 
proper languase,  and  the  traveler 
was  able  to  resume  his  Journey  on 
the  following  day,  and  no  pecuniary 
loss  was  shown  exeept  the  amount 
of  the  fare  from  the  station  where 
he  was  ejected  to  the  place  from 
which  he  started).  (16)  Fifteen  hun- 
dred dollars.  Central  R.,  etc.,  Co.  v. 
Strickland.  90  Ga.  562.  16  SB  352 
(where  plaintiff  was  compelled  to 
walk  four  or  five  miles,  and  there 
was  no  evidence  of  personal  Injury 
or  as^ravatln?  circumstances).  (17) 
Two  thousand  dollars.  Pittsburg, 
etc.,  R.  Co,  V.  Coll,  37  Ind.  A.  232. 
76  NE  816.  <18)  Thirty-five  hundred 
dollars.  Houston,  etc..  R.  Co.  v. 
Crone,  (Tex.  Civ.  A.)  37  SW  1074 
(where  there  was  no  sufllcient  evi- 
dence of  the  use  of  force  or  physi- 
cal injuries).  (19)  Four  thousand 
dollars.  Cincinnati,  etc.,  R.  Co.  v. 
Cundlff.  166  Ky.  594,  179  SW  615. 
AnnCaAl916C  61S.  (20)  Five  thousand 
dollars.  Elliott  v.  Western,  etc.,  R. 
Co.,  58  Ga.  454  (where  plaintiff  was 
travelins  on  a  free  ticket  which  had 
on  its  back  an  Indorsement  contain- 
ing certain  conditions  for  his  signa- 
ture, and  the  conductor  declined  to 
accept  it  unless  plaintiff  signed  such 
an  Indorsement,  and  he  refused  either 
to  sign  or  to  pay  fare);  Qulgley  v. 
Centml  Pac.  R.  Co..  11  Nev.  360 
(where  plaintiff  was  wrongfully 
ejected  from  the  cars  within  half  a 
mile  of  the  place  from  which  he 
started,  without  sustaining  any 
bodily  injury  and  without  unneces- 
sary force  being  used,  was  delayed 
one  day.  and  had  to  buy  another 
ticket,  which  coat  forty  dollars  and 
fifty  cents).  (21)  Fifty  pounds. 
Huntsman  v.  Great  Western  R.  Co.. 
20  U.  C.  Q.  B.  24  (putting  a  passen- 
ger off  the  train  under  the  impres- 
sion that  he  had  not  paid  his  fare, 
and  without  harshness  or  violence, 
and  where  Inconvenience  to  him  was 
trifling). 

[hi  Damages  liald  esoevilve 
wbere  ejeotlon.  aooompaided  by  vlo- 
laace,  lasnlt,  or  abtuei     (l)  Two 

hundred  and  fifty  dollars.  Conlon 
V.  Metropolitan  St.  R.  Co.,  34  Misc. 
394.  69  NTS  653.  (2)  Three  hundred 
dollars.  Chicago,  etc. ,  R.  Co.  v. 
Stratton,  111  III.  A-  142  (where  the 
verdict  was  evidently  based  largely 
on  the  assault  by  the  conductor  after 
Dlalntm  had  been  elected  from  the 
train,  which  assault  plaintiff  in- 
vited by  his  use  of  opprobrious  lan- 
guage to  the  conductor,  and  which 
was  entirely  separate  from  his  ejec- 
tion from  the  train),  <$)  Fourteen 
hundred  dollars.  Sloane  v.  Southern 
California  R.  Co..  Ill  Cal.  66S.  44  P 
S20,  32  LRA  193.  (4)  Twenty-flve 
hundred  dollars.  Louisville,  etc..  R. 
Oo.  V  Wllaey.  IS  SW  2Tfi.  11  KyL 
419,  B  liRA  8fi6. 


95,  Ark. — St.  Louts,  etc..  R,  C?o. 
V.  Batty.  88  Ark.  282.  114  SW  218. 

Mich.— Light  V,  X>etroit.  etc..  R. 
Co..  165  Mich.  4SS,  130  NW  1124,  84 
LRANS  282. 

Minn. — Mueller  v.  Chicago,  etc.,  R, 
Co.,  76  Minn.  109,  77  NW  566;  Kleven 
V.  Great  Northern  R.  Co.,  70  Minn. 
79,  72  NW  828. 

Miss. — Mobile,  etc..  R.  Co.  v.  Kran- 
fleld,  92  Miss.  494.  46  S  71;  Alabama, 
etc..  R.  Co.  v.  Bell.  29  S  818. 

Tex. — Missouri,  etc..  R.  Co.  v.  Mor- 
gan, (Civ.  A.)  138  SW  216;  Interna- 
tional, etc..  R.  Co.  v.  Williams.  65 
Tex.  Civ.  A.  176.  118  SW  758;  Gulf, 
etc.,  R.  Co.  V.  Russell.  38  Tex.  Civ.  A. 
291.  85  SW  299. 

Wash. — Wtles  v.  Northern  Pac.  R. 
Co..  66  Wash.  337.  119  P  810;  Shan- 
non V.  Northern  Pac.  R.  Co.,  44  Wash. 
321,  87  P  351. 

[  a  ]  Bxoeislve  OanuMTes  reduced 
from:  (1)  One  hundred  dollars  to 
fifty  dollars.  Mueller  v.  Chicago, 
etc.,  R.  Co.,  76  Minn.  109.  77  NW 
666  (where  a  conductor  threatened 
to  put  plaintiff  who  was  in  a  private 
compartment  in  a  sleeping  car  off 
the  train  unless  she  paid  her  fare, 
and  she  had  a  mileage  ticket  which 
on  its  face  was  forfeited,  hut  which 
In  reality  was  not  so,  and  on  arriv- 
ing at  the  next  station  the  conduc- 
tor offered  to  take  her  money  and 
buy  her  a  new  ticket,  which  he  did). 

(2)  Two  hundred  and  twenty-five 
dollars  to  one  hundred  and  twenty- 
flve  dollars.  Kleven  v.  Great  North- 
em  R.  Co..  70  Minn.  79.  72  NW  828 
(where  a  passenger  was  wrongfully 
ejected  because  of  certain  suspicious 
defects  in  his  ticket,  and  the  ticket 
was  in  fact  valid  and  appeared  on 
its  face  to  be.  but  there  was  no  evi- 
dence that  the  conductor  acted  ma- 
liciously or  with  such  disregard  of 
his  rights  as  would  Justl^  punitive 
damages,  and  he  was  ejected  In  the 
morning',  without  force,  purchased  a 
ticket,  and  rode  to  his  destination  on 
another    train    the    same  evening). 

(3)  Three  hundred  and  fifty  dollars 
to  one  hundred  dollars.  Interna- 
tional, etc.,  R.  Co.  V.  Williams.  55 
Tex.  Civ.  A.  176.  118  EW  758  (where 

glaintlff's  wife  wa#  subjected  to  no 
arsh  treatment  or  special  annoy- 
ance in  being  compelled  to  leave  the 
train,  by  reason  of  her  having  no 
ticket  through  his  missing  the  train, 
except  that  resulting  from  her  hav- 
ing to  wait  at  the  station  where  she 
was  put  off).  (4)  Four  hundred  dollars 
to  two  hundred  dollars.  Gulf.  etc.. 
R.  Co.  v.  Russell.  38  Tex.  Civ.  A.  291. 
86  SW  299.  (6)  Five  hundred  dollars 
to  two  hundred  and  fifty  dollars. 
Light  V.  Detroit,  etc.,  R.  Co..  166 
Mich.  433.  130  NW  1124,  34  LRANS 
282  (where  a  passenger  who  was 
wrongfully  ejected  from  a  train 
about  six  o'clock  In  the  evening  was 
compelled  to  walk  to  his  home  about 
six  miles  away  and  reached  there 
about  dark,  and  felt  weak,  and  the 
following  day  felt  sore  and  stiffened 
up.  and  for  about  two  days  was  un- 
able to  continue  his  work  as  a  bar- 
ber, earning  from  three  to  five  dol- 
lars a  day);  Missouri,  etc.,  R.  Co. 
v.  Morgan,  (Tex.  Civ.  A.)  138  SW 
216  (where  plaintiff  was  only  en- 
titled to  recover  for  mere  humilia- 
tion and  shame  suffered  by  his  wife. 
If  anything).  (6)  One  thousand  dol- 
lars to  Ave  hundred  dollars.  Shan- 
non V.  Northern  Pac.  R.  Co.,  44 
Wash.  921,  87  P  SEl  (where  a  pas- 
senger through  the  fault  of  a  ticket 
ezohanrer  giving  her  a  wrong  t»* 


celpt  for  her  ticket  was  put  off  at 
an  intermediate  station  and  delayed 
twenty-four  hours,  during  which  sh.» 
was  III  from  worry  over  the  loss  of 
her  ticket).  (7)  One  thousand  dol- 
lars to  two  hundred  and  fifty  dol- 
lars. St.  Louis,  etc..  R.  Co.  V.  Batty. 
88  Ark.  282.  114  SW  218  (where  a 
passenger  holding  an  Imperfect  ticket 
was  ejected  on  his  refusal  to  pay 
fare  after  being  given  an  opportun- 
ity to  do  so,  and  he  had  the  money 
with  which  to  pay  It,  and  was  told 
that  he  was  ejected  solely  on  the 
ground  that  under  the  rules  of  the 
carrier  his  ticket  could  not  be  ac- 
cepted). (8)  Two  thousand  dollars 
to  one  thousand  dollars.  Alabama, 
etc..  R.  Co.  V.  Bell,  (Miss.)  29  S  818 
(holding  that,  where  plaintiff  got  on 
defendant's  train  and  stated  that  he 
gave  his  ticket  to  the  conductor  who 
afterward  asked  for  It  again  and  de- 
nied receiving  It,  and  two  compan- 
ions of  plaintiff  told  the  conductor 
that  he  had  the  ticket,  but  the  latter 
ordered  plaintiff  to  leave  the  train, 
and  he  got  off  when  the  conductor 
affaln  ordered  him  so  to  do,  but  Im- 
mediately got  hack  on  the  train  and 
was  carried  to  his  destination,  and 
the  conductor  testified  that  plaintiff 
never  gave  him  a  ticket,  and  that 
after  leaving  the  train  he  got  on 
again  and  rode,  damages  for  such 
ejection  for  two  thousand  dollars 
was  excessive,  and  sufficient  to  war- 
rant a  reversal,  in  the  absence  of  a 
remittitur  reducing  the  Judgment  to 
one  thousand  dollars) .  ( 9 )  Two 
thousand  five  hundred  dollars  to 
seven  hundred  and  fifty  dollars.  Mo- 
bile, etc.,  R.  Co.  V.  Kranfield.  92  Miss. 
494.  46  S  71  (where  an  agent  of  the 
carrier  ordered  the  passenger  to 
leave  the  train  and  cursed,  but  the 
language  of  the  agent  wa«  not  heard 
by  anyone  else,  and  the  evidence 
showed  that  tlie  passenger  did  not 
sustain  any  great  shock  by  reason 
of  the  manner  of  his  ejection).  (10) 
Seven  thousand  five  hundred  dollars 
to  two  thousand  five  hundred  dol- 
lars. St.  Louis,  etc..  R.  Co.  v.  Roane. 
93  Miss.  7.  46  S  711  (where  a  boy 
who  was  in  the  last  stages  of  con- 
sumption secured  a  ticket  from  de- 
fendant railroad  and  had  a  health 
certificate,  which  was  rendered  nec- 
essary by  a  yeUow  fever  epidemic, 
and  arrangements  had  been  made 
with  city  officials  for  him  to  dis- 
embark at  H.  but  a  quarantine  offi- 
cer of  H  compelled  him  to  get  off  the 
train  before  reaching  that  place,  eind 
the  conductor,  not  knowing  he  had  a 
permit  to  get  off  at  H.  did  not  pro- 
test, and  the  boy  was  unable,  on 
account  of  weakness  from  sickness, 
to  explain,  and  was  detained  for 
thirty-six  hours  after  his  ejection  and 
compelled  to  go  home  by  another 
route,  and  died  three  days  there- 
after). 

96.  Joinder   of  oaiuwe  of  action 

see  Actions  SS  188-274. 

Umitatton  of  actions  i 
Generally  see  Limitations  of  Actions 

[25  Cyc  1047]. 
For  wrongful  death  see  Death  [13 

Cyc  839]. 

97.  See  Actions  j  151. 

98.  Lexington,  etc.,  R.  Co.  v. 
Lyons.  104  Ky.  23,  46  SW  209,  20 
KyL  616;  Moon  v,  Interurban  St.  R. 
Co.,  86  NTS  36S.  See  generally  Dam- 
ages [13  Cyc  111]. 

99.  Brown  v.  Brooklyn,  etc..  R. 
Co..  186  App.  Dlv.^^.  121  NTS  446. 
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plaintiff  has  complied  with  the  Btatutory  roles  of 
pTOcednie  as  to  the  f  onu  of  his  action  and  pleading, 
he  cannot  foe  precluded  from  recovering  because  of 
a  doubt  as  to  whether  his  snit  is  ex  contractu  or  ex 
delicto.^ 

Trespass  will  lie  against  a  carrier  for  forcibly 
ejecting  a  passei^r,  where  the  ejection  is  unlawful 
in  itself,^  but  if  the  ejection  is  lawful,  bat  is  done 
in  an  unlawful  manner,  case  is  the  proper  remedy,^ 
and  it  has  been  held  that  trespass  will  not  lie  for 
damages  sustained  by  reason  of  detention  after  a 
forcible  ejection* 

[$1214]  2.  Jurisdiction  and  Venne.^  An  action 
for  a  wrongful  ejection  whidi  is  based  on  the  car- 
rier's breach  of  its  contract  should  be  brought  in 
the  county  where  the  contract  was  to  be  performed;* 
but  where  it  is  based  on  the  tort,  it  should  he 


brought  in  the  county  where  the  ejection  took  place.' 

1215]  3.  Pleading— «.  Declaration,  Oom- 
plaint,  or  Petition^ — (1)  In  QeneraL  As  in  other 
civil  actions,'  the  declaration,  complaint,  or  peti- 
tion in  an  action  for  failure  or  refusal  to  carry  a 
person  as  passei^r,^**  or  for  a  wrongful  ejection, 
must  all^  every  material  fact  whi«^  constitutes 
the  ground  of  plaintiff 's  cause  of  action,  in  clear 
and  concise  language.^'^  Thus  in  an  action  for  a 
wrongful  ejection  plaintiff  should  aU^e  facts  show- 
ing that  the  relation  of  passenger  and  carrier  had 
arisen  under  which  pluntiff  was  entitled  to  trans- 
portation.^' The  facts  essential  to  show  the  right  to 
transportation  should  also  be  alleged;  it  is  not  sufB- 
cient  to  make  a  mere  general  all^tion  that  the 
ejection  was  wroi^ul.*'  But  if  the  pleading  is  hi- 
sufficient  in  this  regard  it  may  be  amended,^*  or 


1.  at.  Louie,  etc.,  R.  Co.  v.  Tount, 
30  Okl.  371,  120  P  627  (under  Comp. 
U  [19091  Si  6633,  6269). 

2.  Chicago,  etc.,  R.  Co.  v.  Pea- 
cock, 48  111.  253;  St.  Louis,  etc..  R. 
Co.  V.  Dalby,  19  lit.  $63;  Chicago 
Union  Tract.  Co.  v.  Brethauer,  125 
Z)I.  A.  204  [aff  223  III.  621.  79  NE 
287];  Chicago,  etc.,  R.  Co.  v.  Ca- 
sazza,  83  111.  A.  421;  Adams  v.  Union 
R.  Co.,  21  R.  I.  134,  42  A  615,  44 
LRA  273. 

[a]  Thui  (1)  trespass  is  the  ap- 
propriate form  of  action  where  the 
action  la  instituted  for  the  unlawful 
ejection  of  a  passenger  whose  ejec- 
tion Is  by  an  agrent  of  defendant  act- 
ing pursuant  to  orders  received  from 
his  principal.  Chicago  Union  Tract. 
Co.  V.  Brethauer,  126  III,  A.  204  [alT 
223     111.     521,    79  287].  <2) 

Where  a  town  grants  a  street  rail- 
road franchise,  the  contract  limiting 
the  rate  of  fare  between  any  two 
points,  an  individual  who  has  been 
ejected  from  a  car  for  refusing  to 

Kay  more  than  that  rate  may  avail 
Imself  of  the  contract,  in  trespass 
for  assault  and  battery.  Adams  v. 
Union  R.  Co.,  81  R.  I.  114,  42  A  61S, 
44  LRA  873. 

Trsspaas  to  tlie  petwm  gtamxwXtf 
■ee  Trespass  [38  Cyc  999]. 

8.  St.  Louis,  etc.,  R.  Co.  v.  Dalby. 
19  111.  363.  See  generally  Case.  Ac- 
tion on  [6  Cyc  6811. 

4.  Barnum  v.  Baltimore,  etc,  R. 
Co.,  5  W.  Va.  10. 

[a]  Vbam  for  a  forcible  ejection 
from  a  car  an  action  of  trespass  for 
the  recovery  of  secondary  or  conse- 
quential damages  by  reason  of  de- 
tention, etc..  Is  not  the  proper  form, 
as  trespass  In  such  a  case  would  not 
lie  at  the  common  law.  that  action 
being  always  for  direct  and  imme- 
dlata  Injury,  although  It  Is  provided 
by  statute  that  'In  .any  case  in 
which  an  action  of  trespass  will  lie, 
an  action  of  trespass  on  the  case 
may  be  maintained,"  this  does  not 
Justify  trespass  in  form  where  only 
case  will  lie.  Barnum  v.  Baltimore, 
etc.,  R.  Co.,  5  W.  Va.  10. 

8.  Jurisdiction  of  municipal  courts 
see  Courts  [11  Cyc  633], 

Venn*  generally  see  Venue  [40 
Cyc  11. 

6.  Sutton  V.  Southern  R.  Co.,  101 
Ga.  776,  29  S53  63. 

7.  Georgia  Southern,  etc.,  R.  Co. 
V.  Pearson,  120  Ga.  284,  47  SE  904; 
Sutton  V.  Southern  R.  Co.,  101  Ga. 
776.  29  SE  53. 

[a]  Connecting  carriers.. — Where  a 
passenger  purchases  a  ttcket  over 
several  connecting  lines,  and  after 
using  the  same  over  the  Initial  road 
Is  ejected  from  the  train  on  a  con- 
necting road  because  of  the  failure 
of  the  agent  of  the  company  from 
which  he  purchased  the  ticket  prop- 
erly to  stamp  the  same,  his  oause  of 
action  against  the  company  that  soM 
him  the  ticket  •  for  such  wrongful 
ejection  originates  in  the  county 
where  the  ejection  occurs,  and  not 
In  the  one  where  the  ticket  Is  pur- 
chased.    Georgia  Southern,  etc.,  R. 


Co.  V.  Pearson,  120  Oa.  284,  47  SB 

904. 

B.   See  generally  Pleading  [81  Cyc 

921. 

9.  See  generally  Pleading  [81  Cyc 
1001. 

10.  See  supra  9  1067. 

11.  Louisville,  etc.,  R.  Co.  v. 
Perkins,  144  Ala.  326,  39  S  306;  Riley 
v.  Wrightsville,  etc.,  R.  Co.,  133  Ga. 
413.  65  SB  890,  24  LRANS-379.  18 
AnnCas  208;  Lindsay  v.  Oregon 
Short  Line  R.  Co.,  IS  Ida.  477,  90  P 
984.  12  LRANS  184. 

[a]  Petition  against  two  oonneot- 
ing  roads  for  ejection  from  waiting 
room  at  transfer  point  held  sufSclent 
as  against  a  general  demurrer. 
Riley  V.  WrightBvflle,  etc.,  R.  Co.,  183 
Ga,  413,  65  3E  890,  24  LRANS  379, 
18  AnnCas  208. 

la.  Ala. — McGhee  v.  Cashln,  130 
Ala.  661,  30  S  367. 

Fla. — Seaboard  Air  Line  R.  Co.  v. 
Scarborough,  62  Fla.  426,  42  S  706. 

Ga. — Southern  R.  Co.  v.  Dyson,  109 
Ga.  103,  34  SE  997. 

Ind.— -Ohio,  etc.,  R.  Co.  v.  Craucher, 
132  Ind.  275.  31  NE  941;  Pittsburgh, 
etc.,  R.  Co.  V.  Halslup,  39  Ind.  A. 
394.  79  NB  1035  (complaint  held  suffi- 
cient). 

Minn. — Mykleby  v. 'Chicago,  etc.,  R. 
Co.,  39  Minn,  54,  38  NW  763. 

Kebr. — Chicago,  etc.,  R.  Co.  v. 
Splrk,  61  Nebr.  167,  70  NW  926. 

N.  C. — Knowlea  v.  Norfolk  South- 
ern R.  Co.,  102  N.  C.  59.  9  SE  7. 

W.  Va.— White  V.  Chesapeake,  etc., 
R.  Co..  26  W.  Va  800;  Barnum  v. 
Baltimore,  etc..  R.  Co.,  5  W.  Va. 
10. 

Ont — Farewell  v.  Grand  Trunk  R. 
Co.,  16  U.  C.  C.  P.  427. 

[a]  Dsotaratlim,  eonmuint,  or  ps- 
tlUon  held  rattclaatr— (1)  An  allega- 
tion that  plalntHf  became  a  pas- 
senger to  be  carried  from  a  certain 
station  to  a  certain  other  station  for 
a  certain  reward  paid  to, defendant 
Is  sufficient  as  against  a  motion  for 
a  compulsory  amendment  of  the  dec- 
laration seeking  to  have  It  stated 
whether  plalntltt  was  on  such  train 
as  a  passenger  by  being  the  holder 
of  a  ticket  purchased.  Seaboard  Air 
Line  R.  Co.  v.  Scarborough,  62  Fla. 
426,  42  S  706.  (2)  A  complaint  Is 
sufficient  which  alleges  that  defend- 
ant was  a  common  carrier,  and  that 
at  a  certain  date  plaintiff  took  pas- 
sage and  was  admitted  as  a  pas- 
senger on  a  car  In  one  of  Its  trains, 
to  oe  carried  to  a  certain  point 
designated.  Ohio,  ete.,  R.  Co.  V. 
Craucher,  132  Ind.  275.  31  NE  941: 
White  v.  Chesapeake,  etc.,  R.  Co.,  26 
W.  Va.  800;  Farewell  v.  Grand  Trunk 
R.  Co..  16  U.  C.  C.  P.  427. 

[bj  Allegation  of  loss  of  ticket 
and  tender  of  fare. — Wbore  plaintiff 
did  not  have  his  ticket  with  him,  but 
alleged  that  he  explained  to  the  con- 
ductor that  he  knew  where  the  ticket 
was  and  that  he  would  get  It  as  soon 
as  he  reached  his  destination  and 
there  deliver  it  to  the  conductor,  or 
that  he  would  deposit  with  the  con- 
ductor the  value  of  the  ticket,  to  be 


returned  If  he  should  produce  the 
misplaced  ticket  at  the  point  of  des- 
tination, and  alleged  further  that  the 
money  was  tendered  to  the  conductor 
who  refused  to  receive  the  same  and 
forced  plaintiff  off  the  train  several 
miles  from  his  destination.  Uiese  two 
propositions  were  in  no  way  depend- 
ent on,  and  did  not  qualify,  each  other 
and  were  not  Inconsistent,  and  the 
last  allegation  was  clearly  suscepti- 
ble of  the  Interpretation  that  the 
tender  at  last  was  unconditional  and 
was  sufficient,  notwithstanding  the 
two  allegations  were  in  one  para- 
graph, separated  by  a  semicolon. 
Knowles  v.  Norfolk  Southern  R,  Co.. 
102  N.  C.  59,  9  SE  7. 

[c]  Besortotion  of  tiokst, — ^Whcn 
the  petition  insufficiently  describes 
the  ticket  presented  to  the  conductor 
as  the  evidence  of  plaintiff's  claim 
of  right  to  passage,  in  not  stating 
the  printing  or  stamps  thereon  or 
the  conditions  or  dates,  it  fa  erro- 
neous to  overrule  a  special  demurrer 
properly  pointing  out  the  defective- 
ness of  tne  petition  in  this  respect 
Southern  R.  Co.  v.  I>y8on,  109  Ga. 
108,  34  SE  997. 

13.  Barnum  v.  Baltimore,  etc.,  R. 
Co.,  6  W.  Va.  10. 

14.  Montgomery  Tract.  Co.  v. 
Fltzpatrlck,  149  Ala.  611.  43  S  136.  9 
LRANS  85i;  Georgia  R..  etc..  Co.  v. 
Murden,  83  Ga.  763,  10  SE  235;  Penn- 
sylvania Co.  V.  Dean,  92  Ind.  459. 

[a]  Clxutratlons. — (i)  Where  the 
cause  of  action  was  the  ejection  of 
a  passenger  from  the  cars  because 
he  refused  to  pay  an  alleged  over- 
charge consisting  of  the  difference 
between  the  ticket  rate  and  the  con* 
ductor's  rate,  an  amendment  show- 
ing why  the  ticket  was  not  and 
could  not  be  procured.  In  that  there 
was  no  agent  at  the  station,  should 
be  allowed.  Georgia  R.,  etc.,  Co.  v. 
Murden.  83  Ga.  753.  10  SE  894.  <22 
A  complaint  averring  that  plaintiff 
was  compelled  to  jump  from  a  mov- 
ing train  should  be  amended  so  as  to 
show  by  what  right  he  was  on  the 
train.  Pennsylvania  Co.  v.  Dean.  92 
Ind.  469. 

[b]  DsfsetlT*  tnuwfsr.1 — A  com- 
plaint alleging  that  plaintiff  was 
wrongfully  ejected  from  defendant's 
street  oar  by  defendant's  conductor, 
motorman,  etc.,  is  properly  amended 
by  adding  a  count  alleging  that  while 
a  passenger  on  one  of  defendant's 
cars  plalntlfC  applied  to  defendant's 
conductor  for  a  transfer  to  another 
car  and  was  given  a  transfer  so 
negligently  torn  off  that  It  could  not 
be  used,  and  that  by  reason  thereof 
the  conductor  of  the  other  car  ejected 
plaintiff  therefrom;  and  the  com- 
plaint as  amended  Is  not  demurrable 
since  plaintiff  while  not  entitled  to 
recover  on  the  ground  of  a  wrongful 
ejection  has  a  right  of  action  for  the 
breach  of  the  contract  to  carry,  or 
for  defendant's  negligence  in  not 
Issuing  a  proper  transfer.  Mont- 
gomery Tract.  Co.  v.  Fltzpatrlck.  149 
Ala-  611.  43  S  136,  9  LRANS  8B1. 


For  later  oaa— ,  OsveKvoienta  and  Oluuiffsg  in  the  law  see  cumulative  Annotations,  same  title,  page  and^)ote««iaber. 
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defendant  may  object  thereto  a  motion  to  make 
more  apeeifie.  If  the  complamt  is  for  wrongful 
ejection  from  a  station,  it  mnst  show  that  plaintiff 
was  there  with  the  intention  to  be  transported  as 
a  pauenger.**  If  the  ejection  was  from  a  train, 
facts  mnst  be  alleged  showing  the  tnun  to  have  been 
one  on  which  plaintiff  was  entitled  to  be  carried,^' 
as,  for  instance,  that  it  was  a  train  which  under 
the  rules  of  the  carrier  stopped  at  the  destination 
to  which  plaintifl  was  «itttled  to  be  transported." 
But  where  the  aetion  is  for  an  assault  in  ejecting 
plaintiff  in  a  wUlful  and  unnecessarily  forcible 
manner,  it  is  not  necessary  to  allege  that  plaintiff 
was  a  passenger  at  the  time,"  althong^  it  has  been 
held  that  in  an  action  for  an  assault  in  ejecting 
one  from  a  freight  train  facts  must  be  alleged  which 
show  tiie  relation  of  carrier  uid  passenger  in  order 
to  remove  the  presumption  that  the  freight  train 
was  confined  ezclusiv^y  to  the  transportation  of 
freight."*  A  count  which  states  merely  conclnsiona, 
and  not  the  facts  from  which  the  conclusions  are 
drawn,  is  insufficient.'^ 

Kefiual  to  pay  excessive  fare;  emue.  Where  a 
train  fare  of  greater  amount  than  the  cost  of  a 
ticket  is  lawfully  chargeable  against  a  person  who 
enters  a  train  without  a  ticket,  in  order  to  justify 


a  refusal  to  pay  such  fare  plaintiff  must  allege  facts 
whidi  show  that  he  used  due  diligence  in  an  effort 
to  procure  a  tieket,  and  that  his  failure  to  have  a 
ticket  was  attributable  to  the  fault  of  defendant." 

Tender  of  fore.  Where  plaintiff  was  without  a 
ticket,  his  petition  should  allege  that  he  tendered 
the  proper  fare  at  the  train  rate  in  lieu  of  the 
-ticket  when  the  same  was  demanded  of  him.^  But 
it  is  not  necessary  that  he  should  allege  a  strict 
legal  tender  of  his  fare,  but  only  that  he  was  willing 
and  ready  to  pay  it  and  that  he  offered  so  to  do;  nor 
is  it  necessary  that  the  amount  of  fare  or  the 
person  to  whom  it  was  tendered  should  be  alleged.^ 

Superfluous  and  immaterial  aUegatioiia  should  be 
stricken  out  on  motum.''^  It  has  been  held  that  a 
demurrer  to  a  count  for  wroi^ul  ejection  of  a 
passenger  for  failing  to  aver  wiXIfnl  or  wanton  in- 
jury, although  claiming  punitive  damages,  should 
be  overruled,  as  the  jproper  remedy  is  a  motion  to 
strike  out  the  all^tion  as  to  punitive  dami^es." 

[$  1216]  (2)  Allegation  of  Ejection.  It  is  not 
enough  to  aver  generally  that  plaintiff  was  wrong- 
fully jrat  off  and  excluded  from  a  car;  plaint^ 
must  set  forth  in  his  declaration  sufficient  facts  to 
show  that  the  ejection  was  improper  and  wrong- 
fttl,^  such  as  that  it  was  accomplished  with  exces- 


IB.  Ruebsam  v.  St.  Louis  Transit 
Co..  108  Mo.  A.  137,  83  SW  984. 

[a]  XUnstMtloii. — Where  In  an  ac- 
tion atralnst  a  carrier  for  Injury  to 

flalntlff  while  a  passenger  the  petL- 
lon  charKed  that  after  plaintiff  had 
paid  his  fare  the  "car  proceed«d  to 
a  point  near  the  new  city  hospital, 
where  It  was  stopped  by  a  blockade 
and  plalntlfE  with  other  fellow  pas- 
sengers was  transferred  to"  another 
line  operated  by  defendant,  and  that 
after  plalnttfT  had  entered  the  car  on 
that  line  "and  was  lawfully  on  such 
car,  the  conductor  In  charge  as- 
saulted him,"  It  was  error  to  deny 
defendant's  motion  to  make  the  peti- 
tion more  speciflc  as  to  the  manner 
In  which  the  transfer  to  the  second 
car  was  effected,  and  the  facts  under 
which  he  claimed  to  be  lawfully  on 
the  car.  Ruebsam  v.  St.  Louis  Tran- 
sit Co.,  108  Mo.  A.  437,  83  SW  984. 

le.  Louisville,  etc.,  R.  Co.  v.  Kay, 
8  Ala.  A.  562,  62  S  1014:  Harris  v. 
Stevens,  31  Vt.  79.  73  AmD  337. 

[a]  Gomplolnt  lisld  snfflolant. — A 
complaint  for  damages  caused  by  be- 
ing forcibly  ejected  from  a. railroad 
station,  which  alleges  that  plaintiff 
was  In  the  station  on  the  invitation 
of  the  agent  to  wait  until  he  bought 
his  ticket,  is  sufficient,  even  though 
It  does  not  allege  that  it  was  a  rea- 
sonable time  before  his  train  was 
due.  Louisville,  etc..  R.  Co.  v.  Kay, 
8  Ala.  A.  663.  62  S  1014. 

17.  White  V.  Evansville,  etc,  R. 
Co..  133  Ind.  480.  33  NE3  273;  Chicago, 
etc..  R.  Co.  V.  Bills.  104  Ind.  13.  3  NE 
611;  Lake  Erie,  etc..  R.  Co.  v,  Lucas, 
18  Jnd.  A.  239.  47  NE  842  (complaint 
held  Insufnclent) ;  Allen  v.  Lake  Shore, 
etc..  R.  Co..  57  Oh.  St.  79.  47  NE  1037. 

[a]  AllAgatlou  »a  to  rtaOoit  wlier* 
train  1«  boarded. — Where  a  sheriff 
having  the  right,  under  the  statute, 
to  ride  on  a  frelgnt  train  was  ejected 
therAfrom  at  Jefferson  where  the 
train  was  standing  and  where  he 
boarded  It,  and  he  brought  an  action 
against  the  railroad  company  for 
damages,  and  in  his  petition  averred 
that  the  "train  stopped  regularly,  as 
well  as  on  said  day  ...  at  Jeffer- 
son," the  word  "regiilarlsr"  as  applied 
to  Jefferson  was  surplusage,  and  It 
was  sufltclent  to  prove  that  the  train 
had  In  fact  stopped  at  Jefferson  when 
the  sheriff  ^ot  aboard.  Allen  v.  Lake 
Shore,  etc.,  R,  Co.,  67  Oh.  St  79.  47 
NE:  1087. 

18.  Drew  V.  Wahath  R.  Co.,  1S9 
»0.  A.  469.  107  SW  478:  Turner  t. 
HcCook,  77  Ho.  A.  IBS:  Ulssourl.  etc., 
R.  Co.  T.  Herring,  61  Tex.  dv.  A.  S4S, 
127  SW  1115,  ISO  SW  llts.   Bee  also 


cases  supra  note  17. 

IS.  Adams  v.  St.  Louis,  etc.,  R. 
Co..  149  Mo.  A.  278.  130  SW  48. 

I  aO.  Smith  V.  Louisville,  etc.,  R. 
Co..  124  Ind.  394.  24  NE  753;  Snyder 
V.  Hannlval,  etc.,  R.  Co.,  60  Mo.  413; 
Whitehead  v.  St.  Louis,  etc.,  R,  Co.. 
22  Mo.  A.  60  [aff  99  Mo.  263.  11  SW 
751.  6  LRA  409]. 

31.  Atlantic  Coast  Line  R.  Co.  v. 
Thomas,  14  Qa.  A.  619,  82  SS!  299; 
Mitchell  v.  Southern  R.  Co.,  77  Miss. 
917.  27  8  834.  See  generally  Plead- 
ing [31  Cyc  49]. 

32.  Allison  V.  Georgia  R.,  etc.,  Co.. 
132  Oa.  834,  65  SE  fs-  Georgia  R^ 
etc.,  Co.  v.  Murden,  83  Ga.  763,  10  SB 
364  (amendment);  Indianapolis,  etc., 
R.  Co.  v.  Kennedy.  77  Ind,  607;  Avey 
v.  Atchison,  etc.,  R.  Co.,  11  Kan.  448; 
Galveston,  etc..  R.  Co.  v.  Short,  <Tex. 
Civ.  AI  163  SW  601. 

[a]  Presumption  of  dlitLnctloit  be- 
tween train  and  ticket  fare.^ — An  al- 
legation that  the  price  of  the  ticket 
was  seventy  cents,  and  that  plaintiff 
when  a  ticket  or  i:are  was  demanded 
by  the  conductor  tendered  this 
amount,  but  the  conductor  refused 
to  accept  tt  and  demanded  one  dollar 
and  Ave  cents  and  on  plaintiff's  fail- 
ure to  nay  It  compelled  him  to  leave 
the  train,  shows  prhna  facie  a  good 
cause  of  action,  it  will  not  be  pre- 
sumed on  demurrer  that  the  company 
had  made  a  distinction  between 
ticket  fare  and  train'  fare,  and  that 
the  sum  demanded  was  the  train  fare 
fixed  by  the  company.  Avey  v.  At- 
chison, etc..  R.  Co.,  11  Kan.  448. 

as.  Wilson  V.  Southern  R.  Co.,  143 
Ga.  189.  84  SE  446. 

34.  Tarbell  v.  Central  Pac.  R.  Co., 
84  Cal.  616;  White  v.  Chesapeake,  etc., 
R.  Co.,  26  W.  Va.  800. 

as.  McOhee  v.  Reynolds,  129  Ala. 
540.  29  S  961;  Chase  v.  Atchison,  etc., 
R.  Co.,  70  Kan.  546.  79  P  163. 

[a]  ZUnstratlous. — (1)  Where  a 
count  relating  to  the  purchase  of  the 
ticket  and  the  conditions  contained 
therein,  and  the  efforts  to  have  the 
same  signed,  dated,  and  stamped,  and 
the  refusal  of  defendant's  station 
agent  to  sign.  date,  and  stamp  said 
ticket,  and  his  statement  that  the 
ticket  was  all  right  and  plaintiff 
could  use  It  for  return  passage, 
then  averred  that  after  being  so 
instructed  by  defendant's  agent 
plaintiff  boaMed  one  of  defend- 
ant's trains  as  a  passenger  and 
without  any  knowlediTB  that  she  had 
no  right  to  ride  on  said  train  by 
the  use  of  said  ticket,  and  while  on 
said  train  without  any  resistance  on 
her  part  she  was  rudwy  and  forolbly 


ejected  by  defendant's  conductor  from 
said  train,  and  "that  said  force  and 
violence  upon  the  part  of  said  con- 
ductor was  unnecessary  to  eject  her 
from  said  car;  that  she  had  offered 
no  resistance  to  his  demands  for  her 
to  leave  the  train,  but  she  had  only 
besought  him  with  words  and  In 
tears  to  be  allowed  to  remain  ,  .  , 
but,  notwithstanding  all  this  the  said 
conductor  wantonly,  willfully  or  in- 
tentionally, forcibly  ejected  plaintiff 
as  aforesaid,"  causing  the  injuries 
complained  of.  the  count  states  a 
cause  of  action  in  trespass,  and 
claims  a  recovery  for  damages  for 
the  alleged  excesssive  force  used  by 
the  conductor  in  ejecting  plaintiff 
from  the  train;  and  that  therefore 
all  of  the  averments  in  said  count 
OS  to  plaintiff  presenting  the  ticket 
to  defendant's  station  agent,  and  the 
latter's  statement  and  conduct  In 
that  connection,  are  foreign  to  the 
trespass  sued  on  and  should  on  de- 
fendant's motion  have  been  stricken 
from  said  count.  McGhee  v.  Rey- 
nolds, 129  Ala.  640.  647,  29  S  961. 
(2)  Where  a  petition  in  an  action 
for  wrongful  ejection  of  a  passenger 
from  a  train  alleged  a  violation  of 
the  contract  of  carriage  and  also 
tortious  acts  of  the  conductor,  the 
latter  allegations  may  be  treated  as 
surplusage.  Chase  v.  Atchison,  etc.. 
R.  Co.,  70  Kan.  646.  79  P  153. 

26.  Louisville,  etc.,  R.  Co.  v.  Daw- 
son,  II  Ala.  A.  621.  66  S  905. 

37.  Ala. — Louisville,  etc.,  R.  Co. 
v.  Grimes,  184  Ala.  413.  63  S  664: 
Louisville,  etc.,  R.  Co.  v.  Mason,  10 
Ala.  A.  263.  64  S  164. 

Nebr. — Chicago,  etc.,  R.  Co.  v. 
Splrk,  61  Nebr.  167,  70  NW  826. 

S.  C. — Aaron  v.  Southern  R.  Co., 
98  S.  C.  98,  46  SE  B5S. 

Tex. — Galveston,  etc.,  R  Co.  V. 
Short,  (Civ.  A.)  168  SW  601. 

W.  Va. — Barnum  v.  Baltimore,  etc., 
R.  Co..  6  W.  Va.  10. 

See  also  supra  S  1216. 

[a]  Allegatlou  btfd  Bii&elent. — 
(1)  A  complaint  is  sufficient  and 
states  a  good  cause  of  action,  where 
it  avers  that  defendant  was  operat- 
ing a  railroad  on  which  passenger 
trains  were  mn;  that  plaintiff  pur- 
chased from  defendant  for  a  re- 
ward, a  ticket  which  entitled  him  to 
be  carried  as  a  passenger  on  one  of 
defendant's  trains;  that,  after  hav- 
ing purchased  said  ticket,  he 
boarded  the  train,  to  be  carried  to  a 
station  on  defendant's  road:  and  that, 
although  plaintiff  tendered  to  the 
conductor  on  said  train  the  ticket  so 
purchased,   the  saM   oonducXor,  in 
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sive  or  Tmnecessary  force,*"  or  at  an  improper  time 
or  place.** 

A  ssneral  allegation  of  the  facts  constituting 
negligenca  on  the  part  of  defendant's  employee  in 
ejecting  plaintiff  is  sufficient  without  alleging  the 
details  wherein  the  negligence  consisted,™  and  with- 
out describing  the  particular  employee^  or  the  kind 
of  train." 


[4  1217]  (3)  AUegatson  of  Damages.  The  alle- 
gation of  damages  in  an  action  for  a  wrongful 
ejection  is  governed  by  the  rales  relative  to  auc- 
tions of  damages  in  other  civil  actions."  The  alle- 
gation should  show  a  causal  connection  between  the 
wrongful  or  improper  ejection  and  the  injuries  sus- 
tained;" but  it  has  been  held  sufficient  to  allege 
that  as  a  proximate  consequence  of  the  ejection 


breach  of  the  duty  owing  plaintiff 
as  a  pasaenger,  wrongfully  and 
forcibly  ejected  him  from  the  train. 
McGhee  v.  Cashln,  130  Ala.  661,  30  S 
367.  (2)  A  complaint  which  ailegeB 
that  plaintlfr  claims  a  specified  sum 
as  damages,  and  that,  while  he  was 
a  passenger,  a  servant  of  the  carrier 
white  acting  as  conductor  or  motor- 
man  assaulted  plaintiff  by  pointing 
a  pistol  at  him,  compelling  him  to 
leave  the  car,  states  a  cause  of  ac- 
tion as  against  a  demurrer.  Birm- 
ingham R.,  etc.,  Co.  V.  Tate,  7  Ala. 
A.  617.  fil  S  82. 

[b]  Fallun  to  validat*  tlokat. — 
Where,  in  an  action  against  a  rail- 
road company,  a  count  of  the  com- 
plaint averred  that  plaintiff  pur- 
chased a  round  trip  ticket  from  de- 
fendant, which  provided  that,  before 
It  would  be  good  for  return  passage, 
the  holder  must  be  Identified  as  the 
original  purchaser,  before  defend- 
ant's station  agent  at  the  place  to 
which  plaintiff  was  going,  who  would, 
at  that  time,  sign,  date,  and  stamp 
the  ticket  as  said  agent;  that  plain- 
tiff was  carried  as  a  passenger  from 
the  place  of  the  purchase  of  the 
ticket  to  her  point  of  destination, 
and,  wishing  to  return,  she  presented 
the  ticket  to  defendant's  said  agent 
for  his  official  stamp  and  signature, 
and  offered  to  prove  her  Identity  as 
the  contract  on  the  ticket  required 
her  to  do,  in  order  to  use  the  ticket 
for  the  return  passage:  but  that, 
notwithstanding  it  was  the  said  sta- 
tion agent's  duty  to  sign,  date,  and 
stamp  the  said  ticket,  he  refused  so 
to  do.  and,  by  reason  of  said  ticket 
not  being  so  dated,  stamped,  and 
signed,  plaintiff  was  ejected  from  de- 
fendant's train  while  attempting,  by 
the  use  of  such  ticket,  to  return  to 
the  place  from  which  ^e  started, 
the  count  stated  a  good  cause  of  ac- 
tion for  the  alleged  refusal  of  de- 
fendant's agent  to  stamp,  date,  and 
sign  plaintiff's  return  trip  ticket,  so 
as  to  make  It  available  for  her  pas- 
sage; but  It  did  not  set  forth  a  cause 
of  action  for  plaintiff's  ejection  from 
the  train.  McGhee  v.  Reynolds,  129 
Ala.  640,  29  S  9B1. 

[  r  ]  3««gal  oo&oltuiloiui. — A  com- 
plaint  that  defendant  railroad  com- 
pany "wrongfully  and  unlawfully" 
required  plaintiff  to  alight  from  the 
train  does  not  assign  specific  legal 
character  to  the  acts  of  defendant, 
and  therefore  must  be  disregarded. 
Aaron  v.  Southern  R.  Co.,  68  S.  C.  98, 
46  SE  656. 

28.  Churchill  v.  Chicago,  etc.,  R. 
Co..  67  111.  390;  Chicago,  etc,  R.  Co., 
V.  Bills,  104  Ind.  13,  3  NE  611;  Terre 
Haute,  etc.,  R.  Co.  v.  Fitzgerald.  47 
Ind.  79;  Pittsburgh,  etc..  R.  Co.  v. 
Haislup.  39  Ind.  A.  394,  79  NE  1036; 
Ray  V,  United  Tract.  Co.,  96  App. 
Dlv.  48,  89  NYS  49;  Casey  v.  Oakes, 
.17  Wash.  409.  50  P  63. 

[a]  Oomplalnts  IMld  rafllolMit*— 
(1)  A  complaint  which  alleged  the 

{lurchase  of  a  ticket  by  plaintiff,  the 
erms  of  the  contract  of  carriage, 
and  the  right  of  plaintiff  to  ride  on 
his  ticket,  and  that  the  conductor  of 
the  train,  knowing  that  he  was  so 
entitled  to  traveH  wrongfully  and 
mallcioDsly  refused  to  permit  him  so 
to  travel  on  the  train,  and  that  he 
was  violently,  rudely,  angrily,  and 
maliciously  seised  on  by  the  con- 
ductor, etc.,  and  tlirown  from  the 
train,  was  good,  on  the  ground  that 
the  gravamen  of  the  action  was  the 
violent  and  malicious  expulsion  and 
not  the  breach  of  the  contract  of 
earrlage.    Terre  Haute,  etc.,  R.  Co. 


v.  Fltsgerald,  47  Ind.  79.  (2)  A  com- 
plaint, alleging  that  one  of  defend- 
ants was  in  the  employ  of  certain 
receivers  of  a  railroad  company,  also 
defendants,  and  that  he,  "acting  for 
himself  and  for  said  receivers  and 
the  said  railroad  company,  and  in 
the  course  of  his  employment  .  .  . 
assaulted  and  beat  plaintiff."  a  pas- 
senger, forcing  him  from  a  train  of 
the  company  and  from  the  depot, 
stated  a  cause  of  action  against  the 
receivers,  and,  although  not  naming 
the  particular  form  of  action,  was 
sufficient  under  the  code.  Casey  v. 
Oakes.  17  Wash.  409,  411,  50  P  53. 

[b]  Complaint  held  nUOlolent  for 
assault,  but  not  for  ejMttloii. — A  com- 
plaint charging  that  the  conductor 
of  defendant's  street  car  on  Which 
plaintiff  was  riding  unlawfully 
threatened  to  eject  plaintiff  there- 
from and  did  wrongfully  and  unlaw- 
fully beat  and  assault  her,  by  reason 
whereof  she  was  injured  and  greatly 
bruised,  etc.,  but  did  not  allege  that 
she  was  actually  put  off  the  car, 
states  a  cause  of  action  for  assault 
and  battery  only,  and  not  for  ejec- 
tion. Ray  V.  United  Tract.  Co..  96 
App.  Dlv.  48.  89  NYS  49.  . 

[c]  Allegations  beU  Insngolent^-*- 
A  declaration  that  the  company's 
servants  "did  forcibly  and  with  great 
violence"  thrust  and  eject  plaintiff, 
does  not  in  Itself  Imply  excessive 
force,  there  being  nothing  to  show 
whether  plaintiff  resisted,  nor  how 
much  force  was  necessary.  Churchill 
v.  Chicago,  etc.,  R.  Co.,  67  111.  390. 

[d]  Wb.*n  the  eomplslnt  Is  for 
nnneoesasry  force,  facts  showing  not 
merely  the  use  of  force  but  of  un- 
necessary force,  must  be  alleged. 
Chicago,  etc.,  R.  Co.  v.  Bills,  104  Ind. 
13,  3  NE  611. 

39.  Central  of  Georgia  R.  Co.  v. 
Bagley,  173  Ala.  611,  66  S  894;  South- 
ern R.  Co.  V.  Bailey,  143  Ga.  610,  86 
SE  847,  L.RA191EE  1043;  Hacon,  etc^ 
R.  Co.  V.  Moore,  126  Ga.  810,  64  SE 
700;  Indianapolis  St.  R.  Co.  v.  Hock- 
ett,  (Ind.  A.)  64  NE  633:  Bragg  v. 
Norfolk,  etc.,  R.  Co.,  110  Va.  86^  67 
SE  593. 

[a]  Allegatlona  heU  sutBolent. — 

(1)  A  count  in  a  declaration,  stating 
that  intestate  was  ejected  from  a 
train  when  night  was  rapidly  ap- 
proaching and  the  climatic  condi- 
tions were  severe,  the  ground  being 
covered  with  fifteen  inches  of  snow; 
and  that  the  conductor  and  other 
servants  of  defendant,  on  account  of 
intestate's  condition  and  surround- 
ings, attempted  to  place  him  In  care 
of  a  station  agent  who,  knowing  de- 
cedent's condition,  neglected  to  care 
for  him,  but  permitted  and  actually 
saw  him  wander  off  alone  down  the 
railroad  track,  states  a  cause  of  ac- 
tion for  ejection  from  a  train  at  an 
Improper  place.  Bragg  v.  Norfolk, 
etc..  R.  Co.,  110  Va.  867.  67  SE  693. 

(2)  A  complaint  which  alleges  that 
the  conductor  negligently  required 
the  passenger  to  leave  the  train  at 
a  place  highly  dangerous  for  her  so 
to  do,  on  Ills  refusal  to  accept  her 
ticket,  and  which  sets  forth  the  facts 
as  to  the  dangers  of  the  place  for  an 
old  and  Infirm  person  to  disembark, 
states  a  cause  of  action  as  against  a 
demurrer.  Central  of  Georgia  R.  Co. 
v.  Bagley,  178  Ala.  611,  6S  8  894. 

[b]  fdentlfloAtloa  of  place^In  an 
action  against  a  railroad  for  the 
death  of  plaintiff's  husband,  caused 
by  his  ejection  from  a  train  while 
in  a  helpless  condition,  an  allegation 
In  the  petition  that  the  deceased  was 
ejected  from  a  designated  train  near 


a  trestle  and  almost  in  the  yards  of 
the  railroad  company,  in  or  near  a 
swamp  In  the  city  of  Macon,  was  a 
sufliclent  identification  of  the  place 
of  ejection.  Macon,  etc.,  R.  Co;  v. 
Moore,  126  Ga.  810,  64  SE  700. 

[c]  AUegationa  held  Insufficient. — 
A  count  In  a  declaration  which  did 
not  allege  facts  either  as  to  the 
weather  or  the  character  of  the 
grounds  in  and  about  a  station,  or 
that  It  was  severely  cold,  or  that  the 
ground  was  covered  with  snow,  or 
that  the  character  of  the  place  was 
such  as  made  It  dangerous,  did  not 
state  a  cause  of  action  for  ejectment 
from  a  train  at  an  improper  place. 
Bragg  v.  Norfolk,  etc.,  R.  Co.,  110  Va. 
867.  67  SE  693. 

30.  Birmingham  R.  Light,  etc., 
Co.  v.  Yielding,  165  Ala.  369,  46  S 
747:  Birmingham  R.  Light,  etc..  Co. 
v.  Turner,  164  Ala.  642,  46  S  671; 
Louisville,  etc.,  R.  Co.  v.  Laney,  (Ala. 
A.)  69  S  993;  Lindsay  v.  Oregon 
Short  Line  R.  Co..  13  Ida.  477.  90  P 
984.  12  LRANS  184.  See  generally 
Negligence  [29  Cyc  667]. 

[a]  Allegations  held  suJBoient. — 
(1)  A  count  alleging  that  defendant's 
agent,  acting  within  the  scope  of  his 
authority,  so  negligently  conducted 
himself  in  and  about  the  carriage  of 
plaintiff  as  defendant's  passenger 
that,  as  a  proximate  consequence 
thereof,  plalntlfl  was  ejected  from 
said  train,  was  not  subject  to  de- 
murrer for  failure  to  show  the  facts 
wherein  defendant's  servants  negli- 
gently conducted  themselves,  and 
wherein  plaintiff's  ejection  was 
wrongful.  Birmingham  R.  Light, 
etc.,  Co.  V.  Yielding,  166  Ala.  S69,  46 
S  747.  (2)  A  complaint  against  a 
street  railroad  company,  averring 
that  plaintiff  was  ejected  from  a  car 
through  a  conductor's  negligence  in 
Incorrectly  punching  a  transfer  given 
plaintiff  to  sl^ow  his  right  to  ride  on 
the  car  from  which  he  was  ejected, 
sufficiently  avers  the  negligenca 
charged.  Birmingham  R.  Lignt.  etc, 
Co.  V.  Turner.  154  Ala.  642,  46  S  671. 

31>  Montgomery  Tract.  Co.  v. 
Fltzpatrlck,  149  Ala.  511,  43  S  1S6,  » 
LRANS  851;  Wabash  R.  Co.  v.  Sav- 
age, 110  Ind.  166,  9  NE  86. 

[  a  ]  Desirnatlou  of  servant. — A 
complaint  alleging  that,  owing  to  the 
negligence  of  one  of  defendant's  con- 
ductors in  Issuing  a  worthless  trans- 
fer, plaintiff,  a  passenger,  was  ejected 
from  another  of  defendant's  cars  by 
the  conductor  thereof,  on  tendering 
to  the  latter  such  transfer,  suffici- 
ently designated  the  conductor,  with- 
out naming  him.  Montgomery  Tract. 
Co.  V.  Fltzpatrlck,  149  Ala.  Ell,  41  S 
136,  9  LRANS  851. 

32.  Wabasli  R.  Co.  v.  Savage,  110 
Ind.  156,  9  NE  86. 

33.  Birmingham  R.  Light,  etc.,  Co. 
V.  Yielding,  156  Ala.  35?!  46  S  747; 
Louisville,  etc.,  R.  Co.  v.  Perkins,  144 
Ala.  326,  39  S  306;  Birmingham  R., 
etc.,  Co.  V.  Tate.  7  Ala.  A.  517.  61  S 
32;  Atlantic  Coast  Line  R.  Co.  v. 
Thomas,  14  Ga.  A.  619,  82  SE  299; 
Galveston,  etc.,  R.  Co.  v.  Short.  (Tex. 
Civ.  A.)  163  SW  601  (allegation  held 
sufficient}.  See  generally  Damages 
[J3  Cyc  173  et  seq]. 

[a]  llental  distress. — Allegations 
that  plaintiff  was  humiliated,  morti- 
fied, and  shamed  by  being  put  off  a 
train  at  a  place  where  she  was  com- 

fielled  to  expose  her  person  in  altght- 
ng   showed    "mental    distress,"  al- 
though that  was  not  alleged  In  terms. 
International,  etc,  R.  Co.  v.  Hood, 
66  Tex.  Civ.  A.  W.  118  8W  1119. 
84.   Keeshan  v.  Elgin,  etc..  Tract. 


Vor  Mav  o— sa,  derelopmeBtB  and  okWBVM  In  the  law  see  cumulative  Annotations,  same  title,  pageuid  note  number. 
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plsintifi  was  injumdi  specifying  the  injury"  or 
that  the  injury  complained  of  was  caused  by  the 
n^ligenee  of  the  employee  of  the  carrier.'" 

[$  1218]  (4)  Uatteis  of  Defense;  Oompliance 
with  BnlM.  Plaintiff  need  aot  n^ative  matters  of 
defense;"  and  hence  it  is  not  necessary  for  him  to 
all^e  that  he  was  free  from  contributory  negligence 
or  fault  in  connection  with  the  ejection,^  such  as 
that  at  the  time  of  his  ejection  he  was  complying 
with  the  reasonable  rules  of  the  company,  or  that 
he  was  not  abont  to  violate  any  of  such  reasonable 
rules."* 

121^]  b.  Plea  or  Answer.  A  plea  or  answer, 
in  an  action  for  a  wrongful  ejection,  is  governed  by 
the  rules  regulating  pleas  or  answers  in  civil  cases 
generally,"  such  as  that  it  must  meet  the  allega- 
tions of  the  declaration,  complaint,  or  petition,  and 
either  deny  such  allegations"  or  allege  matters  of 
justification  in  confession  and  avoidance.*'  Thus, 
in  an  action  for  wroi^ul  ejection  of  a  passenger 


Co.,  229  111.  fill,  82  MB  360  [att  132 
111.  A.  416]. 

3B.  Birmlnsham  R.  Liffht,  etc., 
Co.  V.  Yielding.  156  Ala.  359,  46  S  747. 

36.  Lindsay  v.  Oregon  Snort  Line 
R.  Co.,  13  Ida.  477,  90  P  984,  12  LRA 
NS  184. 

37.  Birmingham  R.,  etc.,  Co.  v. 
Smith.  (Ala.  A.)  G9  S  910;  Missouri, 
etc.,  R.  Co.  V.  Herring,  61  Tex.  Civ. 
A.  543,  127  SW  1155,  130  SW  1039; 
White  V.  Chesapeake,  etc..  R.  Co.,  26 
W.  Va.  800. 

[a]  AbzorKtlon  of  ml*. — Where  a 
passenger  was  ejected  from  a  train 
at  a  station,  prior  to  reaching  his 
destination  under  a  rule  discontinu- 
ing the  destination  station  as  a  stop- 

filng  place  for  such  train,  plaintiff 
s  not  bound  to  plead  that  the  rule 
had  been  so  disregarded  aa  to  con- 
stitute its  abrogation,  as  the  burden 
rests  on  defendant  to  show  that  tne 
rule  was  in  force.  Missouri,  etc.,  It- 
Co.  V.  Herring.  61  Tex.  Civ.  A.  648, 
127  SW   1165.  130  SW  1039. 

[b]  TalUUty  of  trwMMttr. — That 
plaintiff  boarded  the  car  of  defend- 
ant at  a  place  or  time  which  made 
his  transfer,  stipulating  the  time  and 
place  for  use,  invalid,  is  a  matter  of 
defense,  the  truth  of  which  plaintiff 
need  not  deny  in  his  petition;  he 
need  not  allege  that  he  boarded  the 
car  at  the  proper  time  and  place  to 
make  his  transfer  good,  under  de- 
fendaot's  rule  or  custom  as  to  the 
time  and  place  of  acceptance.  Blrm- 
Insham  R.,  etc.,  Co.  v.  Smith,  (Ala. 
A.)  69  S  910. 

38.  South  Florida  R.  Co.  v. 
Rhodes,  25  Fla.  40.  5  S  633.  23  AmSR 
606,  3  LRA  733;  Louisville,  etc.,  R. 
Co.  V.  Goben,  15  Ind.  A.  123,  42  NB 
1116;  Lake  Erie,  etc.,  R.  Co.  v.  Mat- 
thews, 13  Ind.  A.  355,  41  NE  842. 

39.  South  Florida  R.  Co.  v. 
Rhodes,  25  Fla.  40,  5  S  633,  23  AraSB 
S06.  3  LRA  733. 

40.  Birmingham  R..  etc.,  Co.  v. 
Smith.  (Ala.)  69  S  910;  Galveston, 
etc.,  R.  Co.  V.  Short.  (Tex.  Civ.  A.) 
163  SW  601:  International,  etc.,  R.  Co. 
V.  Kentle,  2  Tex.  A.  Civ.  Cas.  S  303. 
See  generally  Pleading  [31  Cyc  126]. 

[a]  ViMung  aavtraa  defenaM, — 
Where  several  Inconsistent  defenses 
may  be  embraced  in  an  answer,  de- 
fendant may  set  up  in  the  same  an- 
swer that  the  act  complained  of  was 
done  without  the  authority  or  con- 
sent of  defendant,  by  Its  servant 
actlnr  bevond  his  authority,  and  that 
the  election  was  justified  by  reason 
of  the  bad  conduct  of  plalntlfC.  In- 
ternational, etc..  R.  Co.  V.  Kentle.  2 
Tex.  A.  Civ.  Cas.  S  303. 

[b]  AdalBSlon  In  uiawer. — A  spe- 
cial answer.  In  an  action  against  a 
carrier  for  ejection,  to  the  effect  that. 
If  plaintiff  bought  a  ticket  between 
two  points,  one  part  was  detached 
and  retained  by  defendant's  servant, 
and  the  other  returned  to  plaintiff, 
and  that.  Jf  he  did  not  present  It  to 
the  conductor,  It  waa  his  own  fault 


as  he  had  either  lost  or  misplaced  it, 
cannot  be  construed  as  an  admission 
that  the  ticket  was  delivered  to  an 
agent  authorised  to  receive  it.  Gal- 
veston, etc.,  R.  Co.  V.  Short,  (Tex. 
Civ.  A.)  163  SW  601. 

41.  Nashville,  etc.,  R.  Co.  v.  Bates, 
133  Ala.  447,  32  S  589. 

43.  Moore  v.  Nashville,  etc..  R. 
Co.,  137  Ala.  495.  34  S  617;  Nashville, 
etc.,  R.  Co.  V.  Bates.  133  Ala.  447.  32 
S  689  (pleas  held  not  good);  Louis- 
ville, etc.,  R.  Co.  V.  Dawson,  11  Ala. 
A.  621,  66  S  905;  Jackson  v.  Old  Col- 
only  St.  R.  Co.,  206  Mass.  477.  92  NE 
725,  30  LRANS  1046,  19  AnnCas  615; 
Wright  V.  Union  R.  Co.,  21  R.  L  554, 
46  A  548. 

[a]  Thus,  (1)  where.  In  an  action 
for  an  assault  on  a  passenger  by  a 
street  car  conductor,  defendant  in- 
tended to  rely  on  a  defense  that 
plaintiff  was  rightfully  ejected  with 
no  more  force  than  was  necessary, 
such  defense  should  be  pleaded  in 
avoidance,  and  was  not  available  un- 
der an  answer  which,  after  denying 
that  the  assault  was  committed  while 
plaintiff  was  a  passenger,  alleged 
that  If  an  assault  was  committed  the 
conductor  was  not  acting  within  the 
scope  of  his  employment,  or.  If  so, 
that  the  force  used  was  not  excessive 
but  Justifiable,  in  self-defense  to  re- 
pel an  attack  by  plaintiff.  Jackson 
v.  Old  Colony  St.  R.  Co..  206  Mass. 
477,  92  NE  725,  30  LRANS  1046,  19 
AnnCaa  616.  (2)  Where  the  com- 
plaint alleged  an  assault  by  kicking 
and  striking  plaintiff,  and  then 
throwing  htm  to  the  ground  from  a 
swiftly-moving  car,  a  plea  in  Justi- 
fication, alleging  that  he  was  a  tres- 
passer stealing  a  ride,  and  that  he 
was  ejected  by  the  use  of  only  neces- 
sary force,  is  demurrable,  unless  it 
sets  forth  clrcumatances  showing 
that  defendant's  acts  were  reasonably 
necessary.  Wright  v.  Union  R.  Co., 
21  R.  I.  654,  46  A  648. 

[b]  Condnotor  acting  as  polloa  olB- 
ovrj~A  plea  setting  up  in  substance 
merely  that  the  conductor,  at  the 
time  he  was  ejecting  the  passenger, 
was  acting  as  a  police  officer  of  the 
state  Is  insufficient.  Moore  v.  Nash- 
ville, etc.,  R.  Co.,-  137  Ala.  495.  34 
S  617. 

43.  Louisville,  etc.,  R.  Co,  v.  Daw- 
son, 11  Ala.  A.  621,  66  S  905. 

44.  Louisville,  etc.,  R.  Co.  V.  Daw- 
son, 11  Ala.  A.  621.  66  S  905. 

40.  Moore  v.  Nashville,  etc.,  R.  Co., 
137  Ala.  495,  34  S  617. 

46.  Birmingham  R.  Light,  etc.,  Co. 
V.  McDonough.  163  Ala.  122,  44  S  960, 
127  AmSR  18.  13  LRANS  445. 

[a]  seaniniur  seeona  tun. — A  plea 
attempting  to  justify  the  ejection  by 
alleging  that  plaintiff  changed  cars 
during  the  foumay  and  refused  to 

fiay  a  second  fare  after  chan_glng  is 
nsuffldent  on  demurrer,  where  It 
falls  to  show  a  rule  of  defendant  re- 
qulrlnar  collection  of  a  second  fare 
in  sucn  CMes.   Birmingham  R.  Light, 


riding  on  a  pass,  a  defense  that  the  pass  was  a  free 
one  which  the  conductor  withdrew  could  be  availed 
of  only  by  special  plea  confessing  the  pass  and 
setting  up  the  withdrawal  to  avoid  it;"  and  a  plea, 
relying  on  the  fact  that  plaintiff  was  not  a  person 
to  whom  a  pass  could  be  issued  within  the  statute, 
is  insufBcient,  where  it  docs  not  specifically  allege 
that  plaintiff  was  not  an  employee,  officer,  etc.,  as 
designated  in  the  excepting  clause  of  the  statute.** 
Where  a  plea  attempts  to  justify  an  ejection  for  dis- 
orderly conduct, -it  must  allege  that  the  carrier  used 
only  such  force  as  was  necessary  to  accomplish  the 
ejection.*"  A  violation  of  the  carrier's  rules,  relied 
on  as  a  defense,  must  be  specially  pleaded;*^  and 
this  is  also  true,  in  some  jurisdictions,  of  the  de- 
fense of  contributory  negligence.*^  A  plea  need 
not  anticipate  and  avoid  matters  which  are  prop- 
erly matters  for  a  replication.*^ 

[$  1220]  c.  Eeplication  or  Eeply.  Plaintiff's 
replication  or  reply  is  governed  by  the  rules  apply- 

etc.  Co.  T.  Yielding,  155  Ala,  869.  46 

S  747. 

[b]  XTegativiii^  dlsnae  or  waiver 
of  nua^— where  the  complaint  allcses 
that  plaintiff  offered  the  conductor 
an  "unlimited  ticket"  which  plaintiff 
had  bought  from  defendant's  asent, 
and  that  the  conductor  refused  to 
receive  said  ticket,  and  then  wrong- 
fully and  rudely  ejected  plaintiff, 
pleas  of  defendant  which  aver  that 
at  the  time  the  ticket  was  purchased 
by  plaintiff  and  presented  to  the  con- 
ductor defendant  had  a  rule  that  such 
ticket  should  be  good  for  a  continu- 
ous passage,  beginning  on  the  day  of 
sale,  which  rule  was  known  to  plain- 
tiff, and,  further,  that  notice  of  such 
rule  was  indorsed  on  said  ticket,  but 
which  did  not  negative  the  disuse  or 
waiver  of  the  rule  by  defendant  in 
the  sale  of  the  ticket  alloged  In  the 
complaint  to  have  been  unlimited, 
present  an  Insufficient  answer  to  the 
complaint,  and  are  subject  to  de- 
murrer for  falling  to  negative  such 
disuse  or  waiver,  Louisville,  etc.,  R. 
Co.  V.  Bizzell.  131  Ala.  429.  436,  30  S 
777  (where  the  court  said:  "If  when 
defendant  Issued  the  ticket  in  ques- 
tion it  maintained  in  force  a  rule  of 
which  plaintiff  had  notice  providing 
such  tickets  should  be  good  for  con- 
tinuous passage  beginning  on  the 
date  of  sale  only,  then  the  parties 
would  be  presumed  to  have  con- 
tracted with  reference  to  the  rule 
and  to  have  made  the  same  a  part 
of  the  contract.  If  notice  of  such 
rule  was  indorsed  on  the  ticket,  It 
would  likewise  be  presumed  that  It 
waa  read  by  the  plaintiff.  It  was 
possible,  however,  for  the  rule  to 
have  been  disused  or  waived.  The 
special  pleas  do  not  negative  such 
dental  or  waiver,  and,  therefore,  fall 
to  meet  the  averment  of  the  com- 
plaint that  the  ticket  was  unlimited, 
which  averment  goes  not  merely  to 
what  appears  on  the  face  of  the 
ticket  but  negatives  restrictions  Im- 
posed In  any  form  upon  its  use"). 

47.  Sawyer  v.  Norfolk  Southern 
H.  Co..  171  N.  C.  13,  Sfi  8E  166.  See 
also  generally  NMllgence  [29  Cyc 
6801. 

48.  Birmingham  R.  Light.,  etc., 
Co.  V.  McDonough,  163  Ala.  122.  49 
S  960,  127  AmSR  18,  13  LRANS  445. 


[a]  Dlnstratlon. — In  an  action  for 
ejection  of  a  street  car  paesenger 
from  a  trailer  for  his  refusal  to  pay 
fare  on  it  after  he  had  paid  fare  on 
the  motor,  a  plea  alleging  a  rule 
prohibiting  passengers  from  riding 
on  different  cars  of  the  same  train 
without  paying  fare  on  each  car  was 
not  objectionable  for  failure  to  show 
that  reasonable  accommodations 
were  furnished  plaintiff  on  the  car 
on  whlOh  he  paid  his  fare,  the  car- 
rier's failure  to  do  so,  if  any.  being 
matter  for  replication.  Birmingham 
R.  Light,  etc.,  Co.  V.  HcDonongh,  163 
Ala.  f22.  44  S  980,  127  AmSR  1&,  18 
LRAI7S  446. 
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CABBIEBS 


[§§  1220-1221 


ii^  to  snch  pleadings  in  eivil  oases  generally,*"  sneh 
as  that  it  shoiUd  plead  matters  eennane  to  the  alle- 
gations of  tiie  plea  or  answer.  A  waiver  of  a 
defense,  if  relied  on,  most  be  pleaded."^ 

[\  1221]  d.  lasoes,  Proof,  and  Variance.  In  an 
action  for  a  -wrongful  or  improper  ejection,  as  in 
other  civil  oases,"^  only  such  matters  as  are  mate- 
rial «id  are  properly  put  in  issue  by  the  pleadings 
and  the  proof  need  be  considered and  plaintiff  or 
defendant  is  entitled  to  rely  only  on  such  cause 
of  action,**  or  matter  of  deiensc,''^  as  is  properly 
alleged.  If  the  action  is  brought  on  the  theory 
that  plaintiff  was  ejected  with  nnnecessary  force, 
it  proceeds  on  the  ground  that  an  unlawful  act 
was  committed,  and  the  unlawfulness  of  the  act 
must  afiBimatively  be  shown;  but  if  the  complaint 


proceeds  on  the  theory  that  plaintiff  was  wrong- 
fully ejected,  it  will  be  good  irrespective  of  tiie 
d^ree  of  force  used,  the  pivotal  question  in  such 
a  ease  being  whether  or  not  the  passenger  was  right- 
fully on  the  train."  In  an  action  for  a  wrongful 
ejection  there  can  be  no  recovery  for  a  n^ligent 
carrying  beyond  plaintiff's  station.**  But  a  defense 
that  the  ticket  presented  by  the  passenger  was  in- 
valid is  not  inconsistent  with  a  claim  by  defendant's 
conductor  that  the  ticket  was  out  of  date.^ 

A  plea  of  the  general  issue  puts  in  issue  all  mate- 
rial averments  of  the  complaint,"*  and  the  fact  that 
a  special  plea  of  contributory  n^l^ence  is  filed 
does  not  waive  the  necessity  for  proof  which  the 
plea  of  the  general  issue  easts  on  plaintiff."*  But 


49.  LoulBvllle,  etc..  R.  Co.  v.  Ma- 
son. 4  Ala.  A.  863,  68  S  S63;  McElroy 
V.  The  Railroad  Cp.,  7  PhlU.  <Pa.) 
206.  See  also  senerally  Pleading  [81 
Cyc  241]. 

[a]  XepUoatloa  liaUt  lawiJIIellrt. — 
Where  defendant's  plea  averred  that, 
when  the  conductor  demanded  of 
plaintiff  his  ticket  or  fare,  plaintiff 
refused  and  willfully  failed  to  prQ- 
sent  or  tender  any  ticket  or  fare, 
and  the  conductor  thereupon  ejected 
him.  plaintlfTa  replication  alleglne 
that,  When  the  conductor  demanded 
his  ticket  or  fare,  he  had  misplaced 
his  ticket  in  his  clothing,  and  that 
the  conductor  ejected  him  without 
giving  him  a  reasonable  time  within 
which  to  produce  the  ticket,  was  in- 
sufficient. Louisville,  etc..  R.  Co.  v, 
Mason.  4  Ala.  A.  353,  58  S  963. 

60.  Liouisvllle,  etc.,  R.  Co.  v.  Daw- 
son. 11  Ala.  A.  621.  66  S  905.  See 
generally  Pleading  [31  Cyc  249]. 

[a]  Bepllcattou  Bald  Inanfflclant. 
— where  a  special  plea  to  a  com- 
plaint for  wrongful  ejection  of  a 
passenger  riding  on  a  pass,  issued  to 
a  named  person  and  four  others,  of 
which  plaintiff  was  one.  set  up  a  rule 
of  the  company  that  If  the  named 
person  was  ejected  the  others  must 
also  leave  or  pay  fare,  a  replication 
merely  alleging  that  plaintiff  was 
not  ejected  for  Irrepularlty  in  the 
pass  but  for  disorder  Is  demurr- 
able as  stating  no  answer  to  the 
plea.  Louisville,  etc.,  R.  Co.  v.  Daw- 
son, II  Ala.  A.  621,  66  S  90S. 

51.  Tre*ona  v.  Chicago,  etc.  R. 
Co.,  107  Iowa  22,  77  NW  486,  43  UlA 
136. 

BS.   See    generally    Pleadlnff  IZl 

Cyc  670]. 

53.  Ala. — Mobile  St.  R.  Co.  v. 
Watters,  135  Ala.  227,  33  S  42. 

Cal.— Eylenfeldt  v.  United  R.  Co's., 
28  Cal.  A.  56,  151  P  293. 

Ky. — Illinois  Cent.  R.  Co.  v.  Wil- 
liams, 147  Ky.  62.  143  SW  760. 

La. — Conoliy  v.  Crescent  CItjr  R. 
Co.,  41  Ija.  Ann.  57,  5  S  259,  6  S  526, 
17  AmSR  389.  3  LRA  133. 

Mich. — Gaukler  v.  Detroit,  etc.,  R. 
Co..  130  Mich.  666,  90  NW  660. 

Tex. — International,  etc..  R.  Co.  v. 
Ing.  29  Tex.  Civ.  A.  398,  68  SW  722. 

[a]  Condltton  of  coin. — Where,  in 
an  action  against  a  street  railroad 
company  for  ejection  of  a  passenger, 
defendant's  plea  alleged  that  plain- 
tiff tendered  to  the  conductor  as  a 
fare  a  coin  so  worn  that  he  could  not 
tell  whether  it  orlftinally  had  been 
a  coin  of  the  United  States  govern- 
ment or  not.  and  that,  when  the  con- 
ductor declined  to  receive  the  coin, 
plaintiff  declined  to  pay  his  fare 
with  any  other  money,  and  was 
ejected,-  Irrespective  of  whether  the 

Filea  was  a  good  defense  it  put  in 
ssuG  the  condition  of  the  coin.  Mo- 
bile St.  R.  Co.  V.  Wattera,  13S  Ala. 
227.  33  S  42. 

[b]  Buontloa  and  iMmaaoe  of 
UcjEM. — ^Where  the  complaint  alleged 
that  plalntlCTs  ticket  was  issued  by 
defendant,  and  the  proof  showed  that 
the  ticket  waa  purchased  from  a  per- 
son who  was  not  shown  to  be  an 


agent  of  defendant.  def«ndant  not 
having  pleaded  non  est  factum.  It 
was   not  necessary  for  plaintiff  to 

f»roTe  that  defendant  executed  and 
saued  the  ticket.  International,  etc., 
R.  Co.  V.  Ing,  29  Tex.  Ctv.  A.  398,  68 
SW  722. 

[c]    Bffeot  of  amlBl  of  Onty^ 

Where  the  defense  admits  the  ab- 
sence of  any  attempt  to  perform  the 
duty  of  seelnar  to  the  care  of  an 
ejected  passenger,  and  rests  on  a  de- 
niat  of  any  such  duty,  the  kind  and 
degree  of  care  to  be  exercised  under 
the  peculiar  conditions  at  the  partic- 
ular place  are  not  Involved.  Conoliy 
V.  Crescent  City  R.  Co.,  41  La.  Ann. 
57,  S  8  259,  6  S  526,  17  AmSR  389, 
S  LRA  133. 

S4.  Ala. — ^Moore  v,  Nashville,  etc., 
R.  Co.,  13?  Ala.  49S,  S4  S  617;  Birm- 
ingham R.,  etc.,  Co.  V.  Smith,  (A.)  69 
S  910. 

'  111. — Chicago,  etc.,  R.  Co,  v'.  Hawk, 
86  III.  A.  327. 

Ind. — Citizens'  St.  R.  Co.  v. 
WUloeby,  134  Ind.  561,  3S  NB  627; 
Chicago,  etc.,  R.  Co.  v.  Bills,  104 
Ind.  18,  8  NE  611. 

Iowa. — Everett  V.  Chleafo,  etc.,  R. 
Co..  69  Iowa  IS,  28  NW  410.  68 
AmR  207. 

Ky. — Chesapeake,  etc.,  R.  Co.  v. 
Gatewood,  155  Ky.  102,  169  SW  660: 
Louisville,  etc.,  R.  Co.  v.  Setser,  149 
Ky.  162,  147  STV  956. 

Mass. — Splcer  v.  Lynn,  etc,  R.  Co., 
149  Mass.  207.  21  NE  363. 

Mich. — Lindsay  v.  Wabash  R  Co., 
141  Mich.  204.  104  NW  656:  Harding 
V.  Chicago,  etc..  R.  Co^  56  Mich.  628, 
23  NW  456;  Great  Western  R.  Co. 
V.  Miller,  19  Mich.  806. 

Minn. — De  Foe  v.  St.  Paul  City  R. 
Co.,  66  Minn.  319.  68  NW  35. 

Mo. — Ely  V.  St.  Louis,  etc.,  R.  Co.. 
77  Mo.  34;  Price  v.  St.  Louis,  etc., 
R.  Co.,  72  Mo.  414;  Jacquln  v.  Grand 
Ave.  Cable  Co.,  57  Mo.  A.  320. 

Pa. — Mlsslmer  v.  Philadelphia,  etc., 
R.  Co.,  17  Phlla.  172. 

S.  C. — Wesley  v.  Southern  R  Co., 
89  S.  C.  314.  71  SE  855. 

Tex.—Christie  v.  Galveston  City  R. 
Co.,  (Civ.  A.)  39  SW  638. 

[a]  ninstratlouB. — (1)  The  negli- 
gence of  a  conductor  In  leaving 
plaintiff  on  the  platform  after  eject- 
ing him  from  the  car,  knowing  that 
he  was  so  drunk  as  to  be  unable  to 
take  care  of  himself,  not  being 
counted  on  in  the  complaint,  could 
not  be  made  the  basis  of  a  recovery. 
Moore  v.  Naahville,  etc.,  R.  Co.,  137 
Ala.  495,  34  S  617.  (2)  A  declara- 
tion in  an  action  against  a  rail- 
road company  for  an  assault  com- 
mitted by  a  conductor  In  ejecting 
plaintiff  from  a  train  for  his  refusal 
to  pay  fare,  which  alleges  the  as- 
sault and  the  resulting  physlclal  In- 
juries, does  not  authorize  a  recovery 
for  negligence  of  the  conductor  In 
falling  to  discover  plaintiff's  mental 
derangement.  Lindsay  v.  Wabash  R. 
Co.,  141  Mich.  204.  104  NW  666. 

[b]  Double  oouBts^Where  one 
count  In  the  declaration  alleged  that 
plaintiff,  a  female  passenger,  entered 
a  street  car  for  the  purpose  of  going 


to  the  end  of  the  line  and  paid  her 
fare,  but  was  ordered  to  leare  the 
car,  and  afterward  was  forcibly 
ejected.  In  consequence  of  which,  and 
because  of  having  to  walk  to  reach 
her  home,  she  was  Injured;  and 
another  count  charged  that,  after  the 
ejection  there  was  no  way  of  reach- 
ing her  home  except  by  walking,  and 
that  she  waa  Injured  by  reason  of 
the  ejection,  by  the  neglect  to  carry 
her,  and  by  having  to  walk.  It  waa 
held  that  she  could  recover  under 
the  first  count  for  injuries  resulting 
from  the  ejection,  and  that  under  the 
second  count  she  could  recover  both 
for  the  Injuries  resulting  from  the 
ejection  and  for  being  obll(^  to 
walk.  Splcer  v.  Lynn,  etc.,  R.  Ca, 
149  Mass.  207.  21  NE  363. 

[c]  A  complaint  for  maUdoas 
•Jecnon  from  a  train  will  not  permit 
a  recovery  for  a  negligent  misdirec- 
tion as  to  the  proper  train  for  the 

Eassenger  to  take.  Turner  t.  Me- 
ook.  77  Mo.  A.  196. 

[d]  Ejection  and  denial  of  pas- 
sage.—Under  a  complaint  charging 
that  plaintiff  was  rudely  ejected 
from  a  train  and  denied  passage 
thereon,  plaintiff  may  recover  by 
proving  that  he  was  wrongfully  pre- 
vented from  entering  the  train  with- 
out proving  an  ejection  therefrom. 
Chesapeake,  etc.,  R.  Co.  v.  Gatewood. 
165  Ky.  10^,  169  SW  660. 

[el  "Oross  negUffenee." — An  al- 
legation In  a  complaint  against  a 
carrier  that  the  action  of  defendant 
In  ejecting  plaintiff  "was  not  only  a 
gross  violation  of  the  obligation 
which  It  had  assumed,  to  carry 
plaintiff,  but  waa  a  wilful,  wanton, 
and  malicious  violation  of  the  plain- 
tiff's rights  as  a  passenger,"  does  not 
limit  plaintiff  to  recovery  of  puni- 
tive, but  permits  recovery  of  actual, 
damages;  the  words  "gross  negli- 
gence do  not  ordinarily  import  reck- 
lessness or  wantonness,  but  only 
when  the  context  shows  they  were 
so  Intended.  Wesley  v.  Southern  R. 
Co.,  89  S.  C.  314,  321,  71  SE  865. 

BS,  Southern  R.  Co.  v.  Lynn,  128 
Ala.  297,  29  S  573;  Malmgren  v. 
Aurora,  etc.,  R.  Co.,  193  III.  A.  241. 

86.  Churchill  v.  Chicago,  etc.,  R. 
Co.,  67  111.  390;  White  v.  Bvansville. 
etc..  R.  Co.,  133  Ind.  480,  33  NB 
273;  Chicago,  etc.,  R  Co.  v.  Bills, 
104  Ind.  13,  3  NE  611. 

B7.  Louisville,  etc..  R.  Co.  v. 
Lewis.   21   SW  341,  14  KyL  770. 

B8.  Louisville,  etc.,  R.  Co.  v.  Kly- 
man.  108  Tenn.  804.  67  SW  472,  91 
AmSR  755.  56  LRA  769. 

59.  McGhce  v.  Cashln,  ISO  Ala. 
661,  30  S  367. 

60.  McGhce  v.  Cashln,  130  Ala. 
661,  30  S  367. 

[a]  XUnstratlon. — In  an  action 
against  receivers  of  a  railroad  com- 
pany by  a  passenger  to  recover 
damages  for  the  alleged  wrongful 
ejection  of  plaintiff  from  a  train, 
where  It  is  averred  In  the  complaint 
that  defendants,  as  receivers,  were 
operating  a  railroad  on  which  the 
said  train  was  run,  and  that  plalntiOf 
was  ejected  from  the  train  by  era- 


For  later  oaaea,  develepmsBtB  and  thaafm  in  the  law  see  cumulative  Annotations,  soma  title,  pace  and  note  number. 
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it  is  not  necessary  to  prove  immaterial  allegations." 

AAnissibllity  of  evidence.  Only  such  evidence 
is  admissible  on  behalf  of  plaintiff^  or  defendant'^ 
as  tends  to  support  the  matters  put  in  issue  by  the 


pleadings.  Proof  of  a  reasonable  and  necessary 
rule  or  regulation  is  admissible  under  a  general 
denial." 

Variance.    If  there  is  a  material  variance  be- 


ployees  or  agrents  of  defendants  as 
such  receivers,  and  the  general  Issue 
and  special  pleas  of  contributory 
negligence  are  pleaded,  in  order  for 
plaintiff  to  recover  he  must  prove 
the  averments  of  the  complaint  that 
defendants  were  receivers  of  and 
operated  said  road  and  had  control 
thereof,  and  that  the  persons  who 
ejected  plaintiff  were  In  the  omploy- 
ment  of  defendants  as  such  receivers. 
McQhee  v.  Cashln.  ISO  Ala.  661,  30 
S  367. 

ei.  Adams  t.  St  XiOnis,  etc..  R. 
Co..  149  Mo.  A.  £78,  130  SW  48:  Allen 
v.  Lake  Shore,  etc.,  R.  Co.,  67  Oh.  St. 
79,  47  NE  1037. 

[a]  XlluMt ration. — A  petition  In  an 
action  against  a  carrier  for  an  as- 
sault by  a  braJteman,  which  alleged 
that  plaintiff  went  on  the  steps  of 
the  carrler'8  train  and  that  while 
there,  preparatory  to  entering  a 
coach,  the  brakeman  struck  nim, 
knocked  him  off  the  steps  and 
against  the  depot  platform,  Inluring 
him,  stated  a  cause  of  action  for  an 
assault  committed  on  plaintiff,  and 
the  allegation  that  he  was  a  passen- 
ger at  uie  time  was  unnecessary,  so 
that  the  failure  to  prove  it  did  not 
defeat  a  recovery  for  the  brakeman's 
act  In  willfully  and  with  unnecessary 
force  striking  plaintiff  in  ejecting 
him  from  the  train,  although  the 
carrier  was  not  liaMe  for  an  act  of 
the  brakeman  In  forcibly  preventing 

Klalntift  from  entering  the  train,  un- 
ws  more  force  was  used  than  was 
reasonably  necessary.  Adams  v.  St. 
liouls,  etc.,  R.  Co.,  14ft  Mo.  A.  878, 
130  SW  48. 

6B.  Ala. — Central  of  Georgia  R. 
Co.  V.  Bagley,  173  Ala.  Sll.  5E  S 
B94;  Louisville,  etc.,  R.  Co.  V.  Qulnn, 
146  Ala.  330,  89  S  7H. 

III. — Chicago,  etc.,  R.  Co.  v, 
McDonouKh,  112  111.  A.  SIS. 

Ind. — Chicago,  etc^R.  Co.  v.  Field, 
7  Ind.  A.  172,  34  NB  406,  S2  AmSR 
444. 

Iowa. — ^Bhrerett  v.  Chicago,  etc.,  R. 
Co..  69  Iowa  15,  28  NW  410,  S8  AmSR 
207. 

Mich. — Pierson  v.  Illinois  Cent.  R. 
Co..  159  Mich.  110,  123  NW  678. 

Miss. — Wells  V.  Alabama,  etc.,  R. 
Co..  67  Mies.  24,  6  S  737. 

Mo. — White  V.  Metropolitan  St.  R. 
Co.,  132  Mo.  A.  a39,  112  SW  278. 

N.  H. — Johnson  v.  Concord  R.  Corp., 
46  N.  H.  213.  88  AmD  199, 

N.  T. — Block  v.  Third  Ave.  R.  Co., 
60  App.  DIv.  191.  69  NTS  1107. 

Tex. — Missouri,  etc..  R.  Co.  v. 
Richardson,  <Civ,  A.)  131  SW  1189; 
Missouri,  etc.,  R.  Co.  v.  Lightfoot, 
48  Tex.  Civ.  A.  120,  106  SW  395. 

Vt. — Wells  V.  Boston,  etc.,  R.  Co.. 
82  Vt  108,  71  A  1108,  137  AmSR 
987. 

Wash, — Braymer  v.  Seattle,  etc., 
R.  Co.,  85  Wash.  346,  77  P  495. 

[a]    Bvldsnco    held  admissible. — 

(1>  Where,  In  an  action  for  injuries 
to  a  passenger  required  to  disembark 
because  her  ticket  was  defective  and 
because  she  refused  to  pay  her  fare, 
the  issues  were  the  negligence  of  the 
carrier  in  requiring  her  to  disembark 
at  a  dangerous  place,  and  whether 
she  was  guilty  of  contributory  neg- 
ligence, testimony  that  the  passen- 
ger -was  old  and  infirm,  that  she  was 
required  to  leave  the  train  In  the 
early  morning  before  good  day- 
light, that  she  carried  a  suit  case, 
that  the  conductor  who  saw  her 
offered  no  assistance,  that  she  left 
the  car  from  the  rear  platform, 
and  that  the  distance  from  the  steps 
of  the  platform  to  the  ground  was 
between  three  and  four  feet,  etc., 
was  competent  under  the  Issues. 
Central  of- Georgia  R.  Co.  v.  Bagley, 
173  Ala.  611,  66  S  894.  (2)  Where 
the  complaint  alleged  that  defendant 
street  railroad  company's  conductor 
wrongfully  refused  to  accept  a  trans- 
fer tendered  by  plaintiff,  a  passenger, 
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accused  the  latter  of  attempting  to 
defraud  the  company,  and  malici- 
ously ejected  plaintiff  from  the  car, 
and  that  after  plaintiff  had  paid  his 
fare  and  reboarded  the  car  the  con- 
ductor continued  the  charge  in  the 
presence  of  passengers  that  plaintiff 
had  attempted  to  defraud  defendant, 
the  scope  of  the  cause  of  action  was 
broad  enough  to  include  Insults 
offered  during  the  entire  period  of 
transportation,  and  hence  evidence  as 
to  wnat  the  conductor  said  after 
plaintiff  returned  to  the  car  was  ad- 
missible. White  V.  Metropolitan  St. 
R.  Co.,  132  Mo.  A.  839,  112  SW 
278.  (3)  Where  plaintiff  alleged 
that  he  was  wrongfully,  etc.,  ejected 
from  a  train  at  a  strange  place  on 
a  dark  night,  and  by  reason  thereof 
suffered  great  mental  distress,  evi- 
dence that  plaintiff  was  frightened 
as  a  result  of  the  ejection  was  ad- 
missible. Missouri,  etc.,  R.  Co.  v. 
Ughtfoot.  48  Tex.  Civ.  A.  120,  106 
SW  396.  <4)  Under  a  declaration  al- 
leging assault  and  battery  and 
wrongful  ejection  of  a  passenger 
from  a  train  plaintiff  could  show 
that  he  purchased  a  ticket  having 
three  coupons,  the  first  entitling  him 
to  ride  to  a  fair,  the  second  to  at- 
tend the  fair,  and  the  third  to  a  return 
passage;  that  on  his  return  the  con- 
ductor took  up  his  ticket;  that  on  a 
change  of  conductors  the  new  con- 
ductor refused  to  accept  plaintiff's 
statement  that  he  had  already  sur- 
rendered his  ticket,  and  demanded 
the  fare,  and  that  on  plaintiff's  re- 
fusal to  pay  It,  he  forcibly  ejected 
him.  Wells  v.  Boston,  etc.,  R.  Co., 
S2  Vt  108,  71  A  1103,  137  AmSR 
987.  (6)  A  husband,  suing  a  car- 
rier for  ejecting  his  wife  and  minor 
children,  may  show  that  she  had 
money  to  pay  fare  if  the  conductor 
had  asked  for  it.  althouo^  such  fact 
was  not  pleaded.  Ft.  worth,  etc., 
R.  Co.  V.  Kale*.  (Tex.  Civ.  A.)  173 
SW  991. 

rbl    BvUsooe  IWtA  —rf — 

<1)  A  declaration  which  alleges  that, 
while  deceased  was  "attempting  to 
eet  off  said  car,  then  and  there,  as 
he  was  ordered  and  forced  to  do  by 
said  conductor,  he  was  violently  and 
with  great  force  struck  and  knocked 
off  said  car,"  by  a  building  placed 
close  to  the  tracks  on  which  the 
train  was  running,  plainly  pleads  the 
negligent  proximity  of  the  building 
to  the  tracKs  as  the  proximate  cause 
of  the  injury,  and  does  not  warrant 
the  admission  of  evidence  to  support 
the  theory  that  the  deceased  was  In- 
jured in  consequence  of  being'  pushed 
off  the  moving  cor  by  one  of  defend- 
ant's servants.  Chicago,  etc..  R.  Co. 
V.  McDonough,  112  111.  A.  315.  (2) 
Evidence  to  the  effect  that  defend- 
ant's station  was  an  unfit  place  for 
passengers  to  remain  while  waiting 
for  trains  because  of  the  close  prox- 
imity of  a  privy  Is  inadmissible  when 
plaintiff  did  not  allege  this  as  a  rea- 
son why  he  did  not  go  to  the  station 
and  procure  a  ticket.  Everett  v.  Chi- 
cago, etc.,  R.  Co.,  69  Iowa  16,  28  NW 
410,  58  AmSR  207.  (3)  Where,  In 
an  action  for  the  wrongful  ejection 
of  a  passenger  at  a  station,  plaintiff 
counted  only  on  the  wrongful  acts 
at  such  station,  evidence  of  a  con- 
versation between  plaintiff  and  the 
conductor  at  another  station,  and 
three  hours  after  the  train  had  left 
the  station  where  the  ejection  occur- 
red, was  properly  excluded.  Pier- 
son  V.  ininois  Cent.  R.  Co.,  159  Mich. 
110.  123  NW  576.  (4)  The  petition, 
in  an  action  for  Injury  to  a  passen- 
ger from  being  ejected  after  being 
carried  beyond  her  station,  having 
claimed  no  recovery  for  Injury  to  her 
child  who  accompanied  her,  evidence 
that  it  got  no  supper  or  breakfast 
where  they  were  ejected  was  Inad- 
missible, Missouri,  etc.,  R.  Co.  v. 
Richardson.  (Tex.  Civ,  A.)  Ill  SW 


1189.  (5)  Where  a  complaint  for  the 
ejection  of  a  passenger  from  a  street 
car  was  based  merely  on  the  breach 
of  the  contract  of  carriage,  and  did 
not  allege  the  employment  of  an  In- 
competent conductor,  evidence  of  the 
general  character  and  disposition  of 
the  conductor  who  ejected  plaintiff 
was  properly  excluded.  Braymw  v. 
Seattle,  etc.,  R.  Co.,  86  Wash.  34S, 
77  P  496, 

[c]  Vliere  tbe  declaratloa  sesks 
to  reeoT«r  for  tM.  unlawftu  ejeeUom 
and  not  for  a  removal  with  unneces- 
sary force  or  violence.  If  the  re- 
moval Itself  was  Justifiable,  unneces- 
sary force  cannot  be  shown.  Chi- 
cago, etc.,  R,  Co.  V.  Field,  7  Ind,  A. 
172.  34  NB  406,  63  AmSR  444;  John- 
son V.  Concord  R.  Corp.,  46  N.  H.  213, 
88  AmD  199. 

[d]  ]llsdlrwtio&  of  tIelHt  agent. 
—In  the  absence  of  any  averment  of 
declarations  made  by  a  ticket  agent, 
that  plaintiff  might  enter  a  train 
without  a  ticket  and  pay  fare  on  the 
car  to  a  certain  point,  such  declara- 
ttonn  cannot  be  proved  on  the  trial. 
Wells  V.  Alabama,  etc.,  R,  Co.,  67 
Miss.  a4j  6  8  787. 

[el  WliUF*  the  declaration  snflU 
oie&tlr  aTtrs  speelal  OaanageB  it  Is 

firoper  to  show  that  plaintiff  was  a 
eweler,  and  that  his  profits  during 
the  months  of  the  year  preceding  the 
accident  were  of  certain  specific 
sums,  and  that  during  the  months 
following  the  accident  they  were  of 
certain  other  specific  sums  less  than 
before  the  accident  Chicago  Union 
Tract.  Co.  v,  Brethauer,  126  III.  A. 
204  [aff  228  HI.  621,  79  NE  287]. 

68.  XiOuisville,  etc.,  R.  Co.  v. 
Grimes,  184  Ala.  413,  63  S  654;  South- 
em  R.  Co.  v.  Lynn,  128  Ala.  297,  29 
S  673;  Bough  v.  Metropolitan  St.  R. 
Co.,  82  App.  ZHv.  216,  81  NTS  771. 
13  NTAnnCaa  66;  Raynor  v.  Wil- 
mington Seacoast  R.  Co.,  129  N.  C. 
196.  89  SS  821. 

 [a,]    wUsBe#  T<f'HI  aAfldMibls^— 

Where  plaintiff  alleged  that  he  was 
ejected  from  defenoant's  street  car 
without  anv  fault  on  his  part,  which 
was  denied  by  the  answer,  it  was 

error  to  exclude  evidence  that  com- 
plaint was  made  to  the  conductor 
by  a  passenger  in  the  car  as  to  the 
language  which  plaintiff  used  before 
ejection,  on  the  ground  that  the  only 
defuise  pleaded  was  that  plaintiff 
was  not  a  passenger  by  reason  of 
his  failure  to  pay  fare.  Bough  v. 
Metropolitan  St  R.  Co.,  82  App.  DIv. 
216,  81  NTS  771,  13  NTAnnCas 
66. 

[b]    Evldenoe  beld  laadmlsslhle^ 

(1)  Where,  in  an  action  against  a 
railroad  company  by  a  passenger  to 
recover  damages  for  being  wrong- 
fully ejected  from  defendant's  train, 
the  only  pleas  Interposed  were  that 
of  the  general  issue,  and  a  special 
plea  setting  up  that  plalntlli  was 
ejected  on  account  of  his  boisterous 
conduct  on  the  train,  evidence  re- 
lating to  the  boisterous  conduct  of 

Fierson^  other  than  plaintiff,  or  show- 
ng  that  there  was  a  subsequent  dif- 
ficulty between  the  conductor  who 
ejected  plaintiff  and  plaintiff.  Is 
wholly  Irrelevant  and  immaterial 
Southern  R.  Co.  v.  Lynn,  128  Ala.  297, 
29  S  573.  (2)  Where.  In  an  action 
for  damages  for  wrongful  ejection 
from  deferfdant's  train  while  a  pas- 
senger thereon,  plaintiff  alleged  that 
he  was  willing  to  pay  the  proper 
fare  and  was  wrongfully  put  off 
without  being-  allowed  to  pay  It.  and 
the  answer  simply  denied  the  wrong- 
ful ejection,  evidence  that  plaintiff 
was  drunk  at  the  time  of  his  ejec- 
tion was  not  admissible  In  justifi- 
cation. Raynor  v.  Wilmington  Sea- 
coast  R.  Co.,  129  N.  C.  196,  SB  SE 
821 

64,  Logan  V.  Hannibal,  etc,  R. 
Co.,  77  Mo.  663;  Percy  v.  Matropoll^ 
tan  St-R.  Co..  68  Mo,  A,  ^ft\r> 
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tween  plaintiff's  pleadings  and  proof  it  is  fatal  to 
a  recovery. An  immaterial  variance,  however, 
which  in  no  wise  prejudices  defendant's  case  will 
not  affect  plaintiff's  recovery."" 

1222]  4.  Evidence — a.  Presnmptiomi  and 
■  Burden  of  Proof.  Presnmptions."  In  the  ^absence 
of  evidence  to  the  contrary,  it  will  be  presumed  that 
a  transfer  given  to  a  passenger  in  due  course  was  a 
proper  token  of  transfer  and  entitled  the  passenger 
to  passage  on  the  car  to  which  he  transferred,"^  and 
that  the  conduct  of  the  conductor  of  that  car  in 
refusing  to  receive  the  transfer  was  unwarranted.** 
Where,  although  the  evidence  is  conflicting,  the 
weight  of  testimony  is  that  the  ticket  offered  the 
conductor  had  not  expired  but  was  still  in  force, 
tho  act  of  the  conductor  in  destroying,  contrary  to 
his  duty,  the  ticket,  raises  a  presumption  that,  if 
preserved,  it  would  have  supported  plaintiff's  claim, 
as  it  is  the  conductor's  duty  in  any  event  to  turn 
it  in  to  the  auditor  of  the  road."  Where  a  count 
for  wrongful  ejection  of  a  passenger  riding  on  a 
pass  does  not  allege  that  he  was  a  person  to  whom 
a  pass  could  foe  issued,  it  will  be  presumed  that  it 
was  a  free  pass,  but  not  that  he  was  a  person  not 


entitled  to  such  a  pass,  where  that  would  be  an 
offense  denounced  by  statute.'^  Malice  may  be  pre- 
sumed from  the  wrongful  act  of  a  conductor  in 
ejecting,  without  explanation  or  excuse,  a  passenger 
who  presents  a  proper  transfer,  but  refuses  to  pay 
cash  fare.'"  The  act  of  the  conductor  in  requiring 
an  increased  fare  may  be  presumed  lawful'"  A 
person  on  a  train  or  ear  representing  himself  to  be 
the  conductor  and  dressed  in  the  uniform  of  such 
an  oflScer  and  actually  collecting  fares  from  pas- 
sengers will  be  presumed,  in  the  absence  of  evidence 
to  the  contrary,  to  be  such  a  conductor  in  the  em- 
ploy of  the  carrier,  so  as  to  render  it  liable  for  his 
wrongful  ejection  of  a  passenger;"  but  the  author- 
ity of  a  brakeman  to  eject  a  passenger  will  not  be 
presumed,  and  mus*  be  proved.'" 

Burden  of  proof.  As  in  other  civil  actions  the 
burden  of  proof  in  an  action  for  a  wroi^ful  or  im- 
proper ejection  is  on  plaintiff  in  the  first  instance  to 
prove  all  facts  necessary  to  establish  his  cause  of 
action."  Thus  the  burden  of  proof  is  on  plaintiff, 
seeking  to  recover  damages  for  wrongful  ejection 
as  a  passenger,  to  show  that  he  was  rightfuUr  on 
the  vehicle  in  which  he  was  being  transported;'^ and 


66.  AKa. — Bowie  v.  Blrmlneham 
H.,  etc.,  Co..  126  Ala.  S97.  27  S  1016. 
S2  AmSR  247.  60  L.RA  632. 

Ark. — Dobbins  v.  Little  Rock  R.. 
etc.,  Co..  79  Ark.  86,  96  8W  794.  9 
AnnCas  84. 

Ky. — Chesapeake,  etc.,  R.  Co.  v. 
Colllnsworth,  1B2  Kr.  197.  163  SW 
241. 

Mo. — Ramlng  v.  Metropolitan  St. 
R.  Co..  1B7  Mo.  477,  57  SW  268. 

Tex. — AUln  v.  Gulf,  etc.,  R.  Co.,  26 
Tex.  Civ.  A.  43.  62  SW  1079. 

Va. — Norfolk,  etc.,  R.  Co.  v.  War- 
den, 117  Va.  801,  86  SB  103. 

[a]      TaxlMiee     held     fatal  (1> 

Where  the  petition  alleged  that  plain- 
tiff had  a  right  to  a  drover's  pass, 
but  was  unlawfully  ejected,  while 
the  proof  showed  that  the  agent 
gave  plaintiff  a  bill  of  lading  for  his 
cattle  In  lieu  of  a  live-stock  contract, 
and  stated  that  he  could  ride  with 
his  cattle  on  the  bill  of  lading,  but 
that  the  conductor  would  not  recog- 
nize the  bill  of  lading  as  transpor- 
tation, there  was  a  fatal  variance. 
Chesapeake,  etc.,  R.  Co.  v.  Collins- 
worth.  152  Ky.  197,  163  SW  241. 
(2)  Where  a  petition  against  a  street 
railroad  company  for  injuring  a 
newsboy  alleged  that  the  grlpman 
pushed  plaintiff  from  the  car,  and 
the  evidence  showed  that  the  grip- 
man  first  shoved  him  with  A  broom 
and  then  struck  at  him  with  his 
hand.  In  neither  case  touching  him, 
and  that  plaintiff  fell  from  the  car 
in  dodging  the  threatened  blow,  such 
evidence  does  not  correspond  with 
the  allegation,  and  it  was  error  to 
overrule  a'  demurrer  thereto.  Ram- 
ing  v.  Metropolitan  St.  R.  Co.,  157 
Mo.  477,  57  SW  268. 

66.  Ala. — Louisville,  etc.,  R.  Co. 
v.  Quinn.  146  Ala.  330,  39  S  756: 
Louisville,  etc.,  R.  Co.  v.  Penlck,  8 
Ala.  A.  658.  62  S  965. 

Cal. — Clare  v.  Northwestern  Pan. 
R.  Co..  21  cal.  A.  214,  131  P  823. 

111. — Chicago  Union  Tract.  Co.  v, 
Brethauer,  2l3  111.  521,  79  NE  287, 
114  AmSR  362;  Illinois  Cent.  R,  Co. 
v.  Davenport,  177  III.  110,  62  NE  266 
taff  7B  III.  A.  579]. 

Ky. — Southern  R.  Co.  v.  Hawkins, 
121  Ky.  415.  89  SW  268,  B8  KyL  364. 

Mo. — Randell  v.  Chicago,  etc.,  R. 
Co..  102  Mo.  A.  342,  76  SW  493. 

N.  C. — Edwards  v.  Southern  R.  Co., 
162  N.  C.  278.  78  SE  219. 

[a]  Tarlanoe  held  immatexlal!  (I) 
Between  an  allegation  that  the  train 
was  in  motion  when  the  passenger 
was  ejected  therefrom  and  proof 
that  it  was  not  in  motion.  Louis- 
ville, etc..  R.  Co.  v.  Penick,  8 
Ata.  A.  658.  62  S  966.  (2)  Between 
a  complaint  alleging  that  the  car- 


rier's servants   ejected  the  passen- 

?er,  and  proof,  relating  to  the  re- 
usal  of  the  conductor  relative  to  a 
single  trip  ticket,  and  the  passen- 
grer's  Insistence  In  his  demand  for  a 
round  trip  ticket.  Clare  v.  North- 
western Pac.  R.  C^  21  Gal.  A.  214, 
131  P  323.  (3)  Where  a  petition 
alleged  the  purchase  of  a  ticket  by 
plaintiff,  which  entitled  blm  to  ride 
on  defendant's  train,  and  that  de- 
fendant's conductor  willfully,  wrong- 
fully, and  In  violation  of  plaintiff  s 
rights  as  a  passenger  forced  him  to 
leave  the  train,  and  the  evidence 
showed  the  purchase  of  the  ticket 
as  alleged,  but  that,  through  the 
negligence  of  the  ticket  ag«nt  or  of 
a  conductor  prior  to  the  one  who 
ejected  plaintiff.  It  was  so  punched 
as  to  render  it  valueless  for  use  at 
the  time  that  plaintiff  was  ejected, 
since  the  cause  of  action,  as  set  up 
In  the  petition,  was  in  contract,  and 
not  in  tort,  there  was  no  fatal  vari- 
ance between  the  proof  and  the  peti- 
tion. Southerrv  R.  Co.  v,  Hawkins. 
121  Ky.  415.  89  SW  258.  28  KyL  364. 

[  b  ]  Wliere  the  essenoe  of  the 
complaint  Is  tlie  axoesslve  force  and 
vtolMiot  used  in  the  ejection,  a  vari- 
ance. If  any,  between  a  petition,  al- 
leging plaintiff  to  have  been  a  pas- 
senger, and  proof  that  she  was  only 
an  intruder.  Is  Immaterial.  Randell 
v.  Chicago,  etc.,  R.  Co.,  102  Mo.  A. 
342.  76  3W  493. 

67.  Preenniptloiia  reaeralljr  see 
Evidence  [16  Cyc  1050J. 

68.  Birmingham  R.,  etc.,  Co.  v. 
Smith.  (Ala.  A.)  69  3  910;  Sommer- 
fleld  V.  St.  Louis  Transit  Co.,  108  Mo. 
A.  718.  84  SW  172. 

69.  Sommerfleld  v.  St.  Louis  Tran- 
sit Co.,  108  Mo.  A.  718.  84  SW  172. 

70.  Louisville,  etc..  R.  Co.  v.  Don- 
aldson, (Ky.)  43  SW  439. 

71.  Louisville,  etc.,  R.  Co.  v.  Daw- 
son, 11  Ala.  A.  621.  66  S  905. 

78.  Sommerfleld  v.  St.  Louis  Tran- 
sit Co..  108  Mo.  A.  718.  84  SW  172. 

73.  Smith  v.  Indianapolis  St.  R. 
Co..  156  Ind.  425.  63  NE  849. 

[a]  Xllitstz«tloii. — ^Where  the  com- 
plaint in  an  action  against  a  street 
railroad  company,  In  a  city  of  over 
one  hundred  thousand  population,  for 
the  ejection  of  a  passenger  for  the 
nonpayment  of  fare,  does  not  allege 
that  the  company  was  not  acting 
under  a  contract  with  the  city,  made 
In  pursuance  of  2  Bums  Rev.  St. 
(1901)  !  6458c  et  seq.  authorizing 
and  relating  to  such  contracts,  which 
would  authorize  the  charge  of  an  In- 
creased fare.  It  will  be  presumed 
that  the  requirement  of  the  conduc- 
tor as  to  the  payment  of  the  In- 
creased fare  was  lawful.    Smith  v. 


Indianapolis  St.  R.  Co.,  168  Ind.  426. 
63  NE  849. 

74.  Lampklns  v.  Vicksburg,  etc. 
R.  Co.,  42  La.  Ann.  997,  8  S  530 
Compare  Lindsay  v.  Central  R.  eta, 
Co.,  46  Ga  447  (holding  that  the 
mere  fact  that  a  negro  emerged  from 
the  car  and  stated  that  he  was  In 
charge  of  the  same  and  pushed  plain- 
tiff off  the  car  was  not  sufBclent 
competent  legal  evidence  to  prove 
that  he  was  a  servant  of  the  com- 
pany). 

76.  Illinois  Cent.  R  Co.  v.  Black. 
122  III.  A.  439:  Lake  Shore.  etc'TR: 
Co.  V.  Peterson,  144  Ind.  214,  42  NE 
480,  43  NE  1. 

76.  Ala. — Birmingham    R  Light. 

1  671        ^'  '^"™'"'  5*2'  *^ 

etc^.V^."9W"6^3.'-  ^»>»^«»'>'»^. 

25°S^E"f7r^'"  " 

Ind. — Lake  Shore,  etc..  R.  Co.  v 
Peterson.  144  Ind.  214.  42  NE  480 
43  NE  1  (authority  of  brakeman  to 
eject  plaintiff). 

Ky. — Cincinnati,  etc..  R.  Co.  y. 
Carson,  145  Ky,  81,  140  SW  71 

Mich. — Miller  v.  Detroit  United  R 
Co.,  144  Mich.  1,  107  NW  714, 

Mo. — Raming  v.  Metropolitan  St. 
R.  Co.,  157  Mo.  477,  57  SW  268. 

Tex. — El  Paso  Electric  R.  Co.  v. 
Alderete,  36  Tex.  Civ.  A.  142,  81  SW 
1246. 

[a]  Dnty  to  Imue  transfer.. — In 

an  action  against  a  street  railroad 
company  for  ejecting  a  passenger 
who  t)resented  an  improperly  punched 
transfer,  the  burden  Is  on  him  to 
show  that  the  conductor  on  the  first 
car  was  bound  to  Issue  a  transfer 
to  him  to  the  car  from  which  he  was 
ejected.  BirmlnKham  R.  Light,  etc., 
Co.  v.  Turner.  154  Ala.  542.  i5  S  671. 

[b]  AntlLorltj  of  ticket  hnker^ 
Where  one  purchases  of  a  ticket 
broker  a  ticket  which  purports  on  its 
face  to  have  been  irregularly  issued, 
he  has  the  burden  of  proving,  in  an 
action  against  the  company  for  ejec- 
tion from  a  train  for  refusal  to  pay 
his  fare  otherwise  than  with  the 
ticket,  that  the  sale  by  the  broker 
was  authorized.  Comer  v.  Foley,  98 
Ga.  678,  25  SE  671. 

Bozden  of  proof  ffenezallv  see  Bvl- 
dence  ri6  Cyc  926]. 

77.  Louisville,  etc.,  R.  Co.  v.  Ma- 
son. 4  Ala  A.  353.  68  S  963;  Georgia 
Cent.  R.  Co.  v.  Cannon,  106  Ga.  828, 
32  SE  874;  Coine  v.  Chicago,  etc.  R 
Co..  123  Iowa  458.  99  NW  134:  Gar- 
rett V.  St.  Louis  Transit  Co..  219  Uo. 
66,  118  SW  68,  16  AnnCas  678. 

[a]  btent  to  produoe  tloketj— la 
an  action  by  a  passenger  who  was 
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Until  this  is  shown  the  burden  does  not  devolve  on 
defendant  to  show  that  the  ejection  was  lawful.''* 
Where  plaintiff  Used  violence  in  resisting  the  ejec- 
tion, the  burden  is  on  him  to  prove  that  his  acts  did 
not  contribute  to  the  injury."  But  under  a  statu- 
tory provision  that  the  burden  of  proof  in  ihe  whole 
action  lies  on  the  party  who  would  be  defeated  if 
no  evidence  were  given  on  either  side,**  where  de- 
fendant by  its  answer  admits  that  plaintiff  is  en- 
titled to  actual  damages,  the  burden  of  proof  is  on 
defendant.*'  And  in  any  event  it  is  incumbent  on 
defendant,  when  the  burden  is  cast  on  it  by  the 
pleading  and  evidence,  to  prove  mattere  of  defense 
allied  by  it,'^  such  as  that  the  ejection  was  prop- 


erly made,"  or  that  it  was  on  statutory  grounds.** 
Where  a  passei^er  who  had  previously  g^ven  up  his 
ticket  is  ejected,  the  presumption  ia  against  the 
carrier,  and  it  devolves  on  it  to  show  that  the  con- 
ductor acted  r^htly  and  under  authority  of  the 
law." 

[$  12231    b.  Admissibility  of  Evidence.'"'  The 

general  rales  regulating  the  competency,  relevancy, 
and  materiality  of  evidence  in  civil  cases  apply  in 
an  action  for  a  wrongful  or  improper  ejection  from 
a  train  or  car,*'^  and  subject  to  these  rules  any  evi- 
dence is  in  general  admissible  which  tends  to  prove 
any  material  fact  in  issue;**  but  evidence  of  facts 
which  are  irrelevant  or  immateiial  is  inadmissible 


ejected  from  a  railroad  train,  al- 
thouirh  he  had  a  ticket,  where  the 
company  defended  on  the  ground 
that  he  failed  to  produce  his  ticket, 
the  burden  of  proving  that  he  in- 
tended to  produce  his  ticket  and  that 
be  BO  notified  the  conductor  is  on 

alaintirr.  Louisville,  etc.,  R.  Co.  v. 
[ason,  4  Ala.  A.  8G3,  58  S  963. 

78.  Central  of  Georgia  R.  Co.  v. 
Cannon,  106  Ga.  828.  32  SE  874. 

79.  Jackson  v.  Old  Colony  St.  R. 
Co.,  206  Mass.  477,  92  NE  726,  30 
LRANS  1046,  19  AnnCas  615. 

80.  See  Ix>ulsvllle,  etc.,  R.  Co.  v. 
Champion.  68  SW  143,  24  KyL  87 
(under  Civ.  Code  Prac.  S  526). 

81.  Louisville,  etc.,  R.  Co.  v. 
Champion,  68  SW  143,  24  KyL,  87. 

sa.  Snellbaker  v.  Paducah.  etc.. 
R.  Co.,  94  Ky.  697.  23  SW  609,  16 
KyL  380:  Holt  v.  Hannibal,  etc.,  R. 
Co.,  174  Mo.  524.  74  SW  631;  Fergu- 
son V.  Missouri  Pac.  R.  Co.,  144  Mo. 
A  262.  128  SW  799;  Daniels  v.  Flor- 
ida, etc.,  R.  Co.,  62  S.  C.  1,  39  SE 
762. 

ta]  OondttlMw  of  tlotufa— Where 
a  carrier  defends  an  action  by  a  pas- 
senger for  wrongful  ejection  on  the 
ground  of  the  passenger's  failure 
to  comply  with  the  conditions  of  his 
ticket,  the  burden  of  proof  is  on  the 
carrier  to  show  such  conditions. 
Daniels  v.  Florida,  etc.,  R.  Co.,  62  8. 
C.  1,  39  SE  762. 

88.    Ferguson  v.  Missouri  Pac.  R. 
Co..  144  Mo.  A.  262.  128  SW  799. 
-  84.   Fet^uson  v.  Missouri  Pac  R. 
Co.,  144  Mo.  A.  262,  128  SW  799. 

[a]  IB  MlMoazi  under  Rev.  St. 
(1899)  g  1074  (Annot.  St.  [1906]  p 
923).  authorizing  the  ejection  of  pas- 
sengers for  nonpayment  of  fare  or 
offensive  conduct,  the  burden  Is  on 
a  railroad  company  sued  for  ejecting 
a  passenger  to  snow  ejection  on  a 
statutory  ground.  Ferguson  v.  Mis- 
souri Pac.  B.  Co.,  144  MO.  A.  262,  128 
SW  799, 

8B.  Georgia  R.  Co.  v.  Homer,  73 
Ga.  251. 

■8&    AOmlSBtMUtT  mOMT  tke  plead- 

buM  see  supra  I  1221. 

mm  gwtis  see  Bvidence  [16  Cyc 
1241]. 

87.  See  generally  Evidence  [16 
Cyc  1110  et  seq]. 

88,  Ala. — Louisville,  etc..  R.  Co. 
V.  Orimes.  184  Ala.  413.  63  8  654; 
Birmingham  R..  etc.,  Co.  v.  Smith, 
(A.)  69  S  910. 

Cal. — Brigham  v.  Southern  Pac.  R. 
Co.,  2  C9,\.  A.  622,  84  P  306. 

Ga. — ^Atlantic- Coast  Line  R.  Co.  v. 
Thomas,  14  Ga.  A.  619,  82  SB  299. 

111. — Chicago  Union  Tract.  Co.  v. 
Brethauer,  223  111.  621,  79  NB  287. 
114  AmSR  262  [aff  126  HI-  A.  204]; 
Malmgren  v.  Aurora,  etc.,  R.  Co.,  193 
III.  A.  241. 

Ind. — Brown  v.  Terre  Haute,  etc.. 
Tract,  Co..  (A.)  110  NE  703,  113  NE 
313. 

Ky, — Lexington,  etc.,  R.  Co.  v. 
Lyons,  104  .Ky.  23,  46  SW  209.  20 
KyL  616. 

Md. — Baltimore,  etc..  R.  Co.  v. 
Klrby,  91  Md.  313.  46  A  976. 

Mass. — Maroney  v.  Old  Colony, 
etc.,  R.  Co..  106  Mass.  16S,  8  AmR 
306. 

Minn. — ^KonWe  v.  St.  Paul  City  R. 
Co.,  119  Minn.  177.  137  NW  738. 

N.  J. — ^Peterson  v.  Middlesex,  etc., 
Tract.  Co.,  71  N.  J.  L.  296,  69  A  466. 


N.  T. — Jenkins  v,  Brooklyn  Heights 
R.  Co..  29  App.  Dlv,  8,  61  NYS  216, 
6  NTAnnCaB  315. 

Pa. — Torak  v.  Philadelphia,  etc., 
R.  Co.,  60  Pa.  Super.  248;  Wllaon  v. 
Pennsylvania,  etc.,  R.  Co.,  34  Pa. 
Super.  504. 

S.  C. — Levan  v.  Atlantic  Coast  Line 
R.  Co.,  86  S.  C.  614,  68  SE  770;  Ma- 
KllI  V.  Seaboard  Air  Line  R.  Co.,  84 
S.  C.  416,  66  SE  561;  Weber  v.  South- 
ern R.  Co.,  66  S.  C.  356,  43  SE  888. 

Tex. — Southern  Kansas  R.  Cq.  v. 
Wallace,  (Civ.  A.)  163  SW  873; 
Texas,  etc..  R.  Co.  v.  Wharton.  '(CIv. 
A.)  146  SW  282;  Southern  Pac.  Co. 
V.  Bailey.  (CIv.  A.)  91  SW  820;  Pull- 
man Palace  Car  Co.  v.  Cain,  16  Tex. 
Civ.  A.  603.  40  SW  220. 

W.  Va. — Wilhelm  v.  Parkeraburg, 
etc.,  R.  Co.,  74  W.  Va.  678,  82  8E 
1089. 

[a]     Bvldenoe  beld  admlssl1>la. — 

(1)  On  an  Issue  as  to  whether  a 
ticket  agent  represented  that  an  ex- 
cursion ticket,  limited  by  Its  terms 
to  two  days  from  date  of  Bal«,  was 
In  fact  good  for  a  longer  time,  a 
circular  letter  Issued  by  the  general 
passenger  agent,  directing  the  ticket 
agent  thus  to  limit  all  such  tickets, 
la  admissible.  Lexington,  etc.,  R.  Co. 
V.  Lyons.  104  Ky.  23.  46  SW  209.  20 
KyL  616.  (2)  On  the  Issue  whether 
the  buyer  of  a  ticket  for  his  trans- 
portation over  a,  railroad  had  notice 
of  a  rule  of  the  railroad  corporation 
restricting  holders  of  such  tickets 
to  passage  on  special  trains  before 
he  undertook  to  pass  by  It  on  a  reg- 
ular train,  evidence  Is  admissible 
that  at  the  time  of  buying  It  he  In- 
quired of  the  seller  whether  he  could 
pass  on  that  train  by  it.  and  was 
answered  that  he  could,  although  the 
seller  was  not  an  agent  of  the  cor- 
poration. Maroney  v.  Old  Colony, 
etc.,  R.  Co.,  106  Mass.  153.  8  AmR 
305.  (3)  In  an  action  for  ejection  of 
a  passenger  who  tendered  fare  In 
Canadian  money,  evidence  that  the 
coin  tendered  was  received  by  plain- 
tiff from  defendant  company  throug?i 
another  conductor  In  change  is  ad- 
missible. Konkle  v.  St.  Paul  City 
R.  Co..  119  Minn.  177,  137  NW  738. 
(4)  EK-ldence  that  a  third  person  of- 
fered to  pay  plaintiff's  fare  Is  ad- 
missible where  the  complaint  alleged 
that,  on  a  friend  offering  to  pay 
plaintiff's  fare,  the  conductor  cursed 
violently  and  said  he  should  not 
ride.  Weber  v.  Southern  R.  Co.,  65 
S.  C.  366,  43  SE  888.  (6)  Evidence 
that  the  conductor  did  not  ask  the 
ejected  person  whether  she  had 
money  or  ask  her  for  any  Is  admis- 
sible, where  there  Is  evidence  that  the 
conductor  told  her  that  she  could  do 
nothing  but  get  oft,  to  show  that 
the  conductor  was  hasty.  Southern 
Kansas  R.  Co.  v.  Wallace.  <Tex.  Civ. 
A.)  152  SW  873.     (6)  Evidence  that 

filaintlff  was  unaccustomed  to  travel- 
ng  on  a  train,  and  that,  up  to  the 
time  she  was  put  off  at  the  station 
In  question,  she  had  not  been  at  the 
station  before,  is  admissible,  as  tend- 
ing to  show  her  mental  distress  In 
being  put  off,  and  the  causes  which 
led  to  such  distress,  and  to  contra- 
dict the  testimony  of  defendant's 
auditor  that  she  left  the  train  vol- 
unUrlly.  St.  Louis,  etc.,  R.  Co.  v. 
McAnellla,    (Tex.  Civ.  A.)   110  SW 


936.  (7)  In  an  action  for  damages 
alleged  to  have  been  sustained  oy 
plaintiff  from  111  treatment  by  de- 
fendant's Inspector,  evidence  that 
when  the  inspector  ordered  Diaintilf 
off  the  train  he  was  gruff  and  insult- 
ing, and  said  to  a  gentleman  passen- 
ger Interfering  by  reason  thereof, 
"It  is  none  of  your  business.  I  will 
not  give  you  my  name.  I  don't  have 
to.  I  don't  care  If  I  do  lose  my  Job. 
I  was  going  to  quit  anyhow." — is 
admissible  aa  tending  to  character- 
ise the  conduct  of  the  inspector,  and 
to  show  that  the  language  used  to 
plaintiff  was  In  the  hearing  of  the 
other  passengers.  Southern  Pac.  Co. 
V.  Bailey,  (.Tex.  Civ.  A.)  91  SW  820. 
(8)  In  an  action  for  injuries  sus- 
tained by  being  ejected  from  a 
freight  train,  where  ft  appeared  that 
the  agent  of  the  carrier  sold  plain- 
tiff a  ticket  good  on  the  train,  and 
promised  him  a  permit  required  by 
the  rules  of  the  carrier,  testimony  of 
plaintiff  Is  admissible  to  show  that 
he  did  not  know  what  a  permit  was, 
and  did  not  understand  that  he 
would  be  given  any  evidence  of  It, 
other  than  the  ticket,  and  that  he 
did  not  know  prior  to  entering  the 
train  that  he  was  required  to  sign 
and  procure  a  freight  train  permit. 
Houston,  etc,  R.  Co.  v.  Berry,  (Tex. 
Civ.  A.)  84  SW  258.  (9)  In  an  ac- 
tion for  a  wrongful  ejection  by  a 
conductor  of  a  train,  evidence  of  the 
conduct  of  a  flagman  in  compelling 
plaintiff  to  leave  the  train  Is  admis- 
sible where  the  flagman  testifies  that 
he  was  authorized  by  the  conductor 
to  eject  plaintiff.  Alabama,  etc..  R. 
Co.  v.  Tapla.  94  Ala.  226,  10  S  236. 

[b]  Proximate  oanae. — In  an  ac- 
tion for  Injury  to  a  passenger  wrong- 
fully required  to  leave  a  train  while 
It  was  In  motion,  testimony  of  the 
brakeman  that  he  saw  plaintiff  leave 
the  train,  and  did  not  tell  him  to 
stop.  Is  admissible  to  show  that  neg- 
ligence In  requiring  plaintiff  to  leave 
the  train  was  the  proximate  cause 
of  his  Injury.  Kansas  City,  etc.,  R. 
Co.  V.  Florence,  (TeX.  C?Iv.  A.)  188 
SW  430. 

_j:c3      Validity    of    transfer.— (1) 

Where  the  validity  of  a  municipal 
ordinance  relating  to  transfers  was 
being  contested  when  plaintiff  was 
forcibly  ejected  from  defendant's 
car  on  the  conductor's  refusal  to 
accept  a  regular  transfer,  and  such 
ordinance  was  afterward  sustained. 
It  was  proper  to  admit  testimony 
that,  when  plaintiff  obtained  the 
transfer,  the  conductor  from  whom  he 
secured  it  stated  that  It  was  good  on 
the  car  from  which  he  was  ejected, 
over  objection  that  defendant,  re- 
garding the  ordinance  as  invalid,  had 
instructed  its  conductors  not  to  re- 
ceive such  a  traJisfer  as  plaintiff 
tendered.  Chicago  Union  Tract.  Co. 
v.  Brethauer,  22f  111.  621,  79  NE  287. 
114  AmSR  362  [aff  126  111.  A.  204], 
( S )  Where  defendant  claims  that 
plaintiff  was  ejected  because  he  re- 
fused to  pay  fare  after  the  expira- 
tion of  the  time  limit  of  a  transfer 
slip  which  he  held,  the  transfer  slip 
Is  properly  admissible  In  evidence  as 
a  material  part  of  plaintiff's  case, 
and.  If  defendant  offers  evidence  of 
the  expiration  of  the  time,  .limit, 
plalntlffejp^  jlijyfeHilftait  W5»tfllow 
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either  on  behalf  of  plaintiff"  or  defendant."  Thus 
evidence  as  to  a  passenger's  character  may  not  be 
given  by  him  where  it  is  not  attacked  but,  in  ex- 
planation of  its  conduct  in  wrongfully  ejecting  a 
passenger  defendant  may  prove  plaintiff's  miscon- 
dnct  on  a  prior  trip,  although  such  misconduct  does 
not  excuse  the  ejection.**  In  an  action  for  being 
ejected  from  a  waiting  room,  an  order  of  the  state 
railroad  commission  requiring  the  waiting  room  to 
be  open  one  hour  before  the  arrival  of  trains  is  ad- 
missible as  establishing  the  reasonablmess  of  the 
time  during  which  de^ndant  must  keep  open  its 
waiting  room.** 

For  the  purpose  of  showing  the  passenger's  in- 
tent and  right  to  be  transported  evidence  is  .admis- 
sible that  he  endeavored  to  procure  a  proper  ticket 
before  entering  the  car;^  and  he  may  introduce  a 
receipt  ^ven  by  defendant's  agent  when  he  par- 


chased  his  ticket Where  a  passenger  is  ejected 
because  of  an  erroneous  claim  that  his  ticket  was 
not  a  proper  one,  plaintiff  may -testify  as  to  his 
exhibiting  the  ticket  to  other  persons  on  the  day 
he  was  ejected  and  after  he  had  left  the  train, 
and  the  testimony  of  these  persons  descriptive  of 
the  ticket  may  be  admitted  when  taken  in  connec- 
tion with  other  evidence  tending  to  identify  it  as 
the  same  ticket  offered  by  plaintiff  to  the  conductor 
and  refused  by  him;*^  and  it  is  also  competent  for 
plaintiff  to  show  where  the  ticket  had  been  since 
the  day  he  was  ejected,  its  identity  being  in  ques- 
tion;" but  testimony  as  to  why  on  boarding  the 
train  after  his  ejection  he  paid  cash  fare  to  a  point 
beyond  the  one  to  which  his  ticket  read  is  immate- 
rial." As  disproving  his  good  faith  and  puipose  to 
pay  fare,  evidence  that  he  had  no  money  with  him 
is  competent,^  and  where  the  evidence  is  eonflietii^ 


he  had  occupied  his  time  In  order  to 
establish  hfs  claim  that  the  time 
limit  had  not  expired.  Wilson  v. 
Pennsylvania,  etc.,  R.  Co.,  3  4  Pa. 
Super.  604. 

[dl  BattfloatlOB  of  wanton  aots. — 
Where  plaintlfTs  evidence  tended  to 
show  that  the  ejection  was  wanton 
and  malicious,  but  that  defendant 
company  approved  of  the  acts  of  its 
conductor  oy  retaJning  him  in  Its 
service.  It  was  error  to  exclude  evi- 
dence offered  by  defendajit  that  such 
conductor  was  prosecuted  criminally 
for  his  assault  on  plaintiff  and  was 
acquitted,  since  such  evidence  tended 
to  rebut  the  presumption  that  de- 
fendant by  retaining  the  conductor 
in  its  service  ratlQed  his  wrongful 
acts.  Peterson  v.  Middlesex,  etc., 
Tract.  Co..  71  N.  J.  L.  296.  69  A  456. 

8S.  U.  8. — Pennsylvania  Co.  v. 
I>nhart,  120  Fed.  61,  66  CCA  487. 

Ala. — Southern  R.  Co.  v.  Bunnell, 
138  Ala.  247,  36  S  380;  Moore  v. 
Nashville,  etc.,  R  Co.,  137  Ala.  496, 
34  S  617. 

Ky. — SouthSrn  R.  Co.  v.  Hawkins, 
121  ICy.  415.  89  SW  258,  28  Kyi.  364. 

Mont. — Brian  v.  Oregon  Short  Line 
R.  Co.,  40  Mont  109.  106  P  489,  26 
LRANS  469.  SO  AnnCas  311. 

Tm. — Gulf,  etc.,  R.  Co.  V.  Cope- 
land.  17  Tex.  Civ.  A.  66,  42  SW  239. 

Vt. — Wells  V.  Boston,  etc..  R.  Co., 
82  Vt.  108.  71  A  1103,  187  AmSR 
987. 

Wash. — Clark  v.  Great  Northern  R. 
Co..  31  Wash.  668,  73  P  477. 

[a]   SrlOoiM  Iwia  taadiirissnflfc.— 

(1)  i>eclaratlonB  of  passenaers  In 
the  car  that  plaintiff  was  a  "beat 
and  bum,"  made  as  he  walked  out  of 
the  car  behind  the  conductor.  South- 
ern R.  Co.  ,T.  Hawkins,  131  Ky.  416, 
89  BW  2B8,  28  Kyi.  364.  <2)  Evi- 
dence that  plaintiff  in  consequence 
of  the  Injuries  was  unable  to  assist 
his  employees  In  cutting,  etc.,  cer- 
tain timber  he  had  contracted  to  pur- 
chase, and  was  compelled  to  abandon 
the  contract  at  a  great  loss.  Is 
inadmissible  to  show  special  dam- 
ages, where  it  appears  that  the 
work  he  was  rendered  unable  to  do 
was  but  a  small  part  of  a  business 
of  considerable  magnitude,  and  that 
the  work  might  have  been  performed 
by  a  competent  employee,  the  loss 
l>eing  more  particularly  the  proxi- 
mate result  of  plaintiff's  voluntary 
abandonment  of  the  contract  than 
of  the  Injuries.  Wells  v.  Boston,  etc^ 
R.  Co.,  82  Vt.  108.  71  A  1103.  137 
AmSR  987.  (3>  Where,  In  an  action 
for  ejecting  a  passenger  for  refusal 
to  pay  fare  except  by  a  ticket  which 
he  had  purchased  from  a  broker, 
and  which  wan  not  transferable,  the 
evidence  shows  that  he  refused  to 

Eay  his  fare  or  get  oft  the  train  after 
c  was  Informed  that  the  ticket  was 
invalid,  evidence  that  the  carrier  had 
waived  the  nontransferable  condi- 
tions In  the  tickets  and  had  encour- 
aged the  sale  of  the  Rame  through 
brokers  la  not  admissible  as  show- 
ing plalntlfTs  good  faith  In  going  on 


the  train,  his  good  faith  at  that  time 
being  immaterial.  Clark  v.  Great 
Nortliern  R.  Co.,  SI  Wash.  658.  72 
P  477, 

[b1  A  pMsenger's  testtmony  as  to 
wbetiwr  mhm  preferred  to  get  off  or 
stay  on  a  trau  from  which  she  tiad 
been  wrongfully  ejected  Is  Immate- 
rial, If  she  was  In  fact  ejected. 
Texas,  etc.,  R.  Co.  v.  Wharton,  (Tex. 
Civ.  A.)_146  SW  282. 

[c]  WegotlatiouB  for  settleniant. — 
A  railroad  company  Is  liable  In  dam- 
ages, without  notice  or  demand,  for 
the  action  of  a  conductor  in  wrong- 
fully ejecting  a  passenger,  where  the 
-conductor  acted  without  malice,  and 
in  an  action  to  recover  such  dam- 
agea  evidence  of  negotiations  be- 
tween the  parties  for  a  settlement  is 
not  admissible  on  the  theory  that 
it  shows  a  ratification  by  the  com- 
iMiny  of  the  conductor's  action. 
Pennsylvania  Co.  v.  Lenhart,  120  Fed. 
61,  66  CCA  467. 

M.  Ala. — Louisville,  etc.,  R.  Co. 
V.  Grimes,  184  Ala.  413,  63  S  654: 
Mobile  St.  R.  Co.  v.  Watters,  126 
Ala.  227,  38  S  42. 

Ind. — Pennsylvania  Oo.  v.  Bray. 
126  Ind.  229,  26  NB  489. 

Ky.— Louisville,  etc.,  R.  Co.  v.  Al- 
umbaugh,  61  SW  18.  21  KyL  134: 
Loulsvme,  etc.,  R.  Co.  v.  Welsh,  18 
KyL  733. 

Md. — ^Maryland,  etc,  R.  Co.  v. 
Knight.  122  Md.  676,  89  A  1061. 

S.  C. — Dunall  v.  Southern  R.  Co., 
69  S.  C.  110,  48  SE  97. 

[a]  SeolaratloBS^WTtere  the 
ground  on  which  plaintiff  seeks  to 
charge  defendant  is  that  the  con- 
ductor had,  by' putting  plaintiff's  In- 
testate In  fear,  caused  nim  to  Jump 
from  a  rapidly  moving  train,  what 
plaintiff's   intestate   and   his  com- 

f anion  said,  before  getting  on  the 
rain,  about  riding  on  It  without  pay 
is  Inadmissible  aa  evidence.  Louis- 
ville, etc.,  R.  Co.  V.  Alumbaugh,  61 
SW  18.  21  KyL  184. 

[bl  Condnotofs  report,.— Where,  in 
an  action  by  a  passenger  against  a 
railroad  company  for  being  ejected 
from  a  train.  It  appeared  that  the 
passenger  bought  a  return  trip  ticket, 
and  that  the  conductor  retained  the 
return  part  and  returned  the  going 
part,  and  that  on  the  return  trip  the 
going  part  of  the  ticket  w,as  refused, 
and  the  company  offered  in  e\'idence 
the  report  of  the  conductor  on  the 
train  on  which  plaintiff  took  the 
original  passage,  who,  it  was  con- 
tended, took  the  wrons  end  of  the 
passenger's  ticket,  and  the  report 
n-as  made  out  after  the  conductor's 
arrival  at  his  place  of  destination, 
and  there  was  no  space  In  the  report 
for  entering  errors  of  the  character 
in  controversy,  and  the  report  was 
not  offered  for  the  purpose  of  cor- 
roborating that  testimony  of  the 
conductor  that  he  was  the  conductor 
on  the  train  on  which  plaintiff  was 
a  passenger.  It  was  properly  ex- 
cluded. Pennsylvania  Co.  v.  Bray, 
126  Ind.  229.  25  NE  439. 


[c]  A  Statute  providing  that  on 
the  trial  of  any  person  for  an  as- 
sault, etc..  he  may  give  in  evidence 
any  opprobrious  words  or  abusive 
language  used  by  the  person  as- 
saulted^ at  or  near  the  time  of  the 
assault  In  extenuation  or  Justlflea- 
tlon  has  no  application  to  an  action 
for  ejection  of  a  passenger  because 
of  his  alleged  mlsconduet.  Nash- 
ville, etc.,  R.  Co.  V.  Moore.  148  Ala. 
68.  41  8  984  (construing  Cr.  Code 
[1896]  J  4846). 

91.  Savanah  Electric  Co.  v.  Bad- 
enhoop,  8  Ga.  A.  871,  66  SB  50:  Breen 
V.  St  Louis  Transit  Co.,  102  Mo,  A. 
479,  77  SW  78. 

fa]  BnoeeMfttl  Inulaeas  uaa.— -in 
an  action  for  a  wrongful  refusal  to 
accept  a  transfer  ana  for  expulsion 
from  a  street  car,  evidence  by  plain- 
tiff that  he  was  a  successful  business 
man,  offered  on  the  theory  of  rebut- 
tlne  any  suggestion  that  plaintiff 
had  caused  his  ejection  to  make  a 
case  against  the  company,  is  Irrele- 
vant and  tnadmiaslble.  Savannah 
Electric  Co.  v.  Badentaoop.  6  Oa.  A. 
371,  65  SE  50. 

KaMts  of  person  Injared  gtntas 
■l^see  Negligence  [29  Cyo  6191. 

93.  Reasor  v.  Paducah,  etc..  Perry 
Co.,  152  Ky.  220,  163  SW  222,  -48 
LRANS  820. 

93.  Wldener  v.  Alabama  Great 
Southern  R.  Co.,  (Ala.)  69  S  6S8. 

94.  Perkins  v.  Missouri,  etc.,  R 
Co.,  56  Mo.  201;  Dorsett  v.  Atlantic 
Coast  Line  R.  Co.,  166  N.  C.  439,  73 
SE  491. 

[a]  mnstratton. — ^Where  plaintiff 
was  ejected  because  he  had  failed  to 
exchange  his  mileage  coupons  for  a 
ticket  and  had  refused  to  pay  his  fare 
except  with  the  mileage  coupons  on 
the  train,  he  was  entitled  to  testify 
whether  he  consented  to  the  agent's 
glvlng  hlm  a  ticket  to  a  Junction  point 
instead  of  his  destination.  In  order 
to  show  that  he  had  not  voluntarily 
withdrawn  his  application  for  a 
ticket  to  destination.  Dorsett  v.  At- 
lantic Coast  Line  R.  Co.,  166  N.  C. 
489,  72  SE  491. 

95<  Cotne  v.  Chicago,  etc..  R.  Co., 
123  lowa  458.  99  NW  184. 

90. 
S  63. 

97. 
S  63. 

McGhee  v.  Caahln,  (Ala.)  4(i 


McGhee  v.  Cashln,  (Ala.)  40 
HeOhee  v.  CaAtn.  (Ala.)  40 


McQhee  v.  Cashln,  (Ala.)  40 


98. 

S  63. 
99. 

S  63. 

1.  Atchison,  etc.,  R.  Co.  v.  Cunlffe, 
(Tex.  Civ.  A.)  67  SW  692.  But  see 
Southern  R.  Co.  v.  Bunnell,  188  AJa. 
247,  86  8  880  (holding  that.  In  an 
action  against  a  railroad  company 
for  wrongfully  ejecting  plaintiff  from 
a  train  before  he  reached  the  station 
for  which  he  supposed  he  had  pur- 
chased a  ticket,  evidence  that  plain- 
tiff tried  to  get  the  oonductor  to 
lend  him  money  to  buy  a  ticket,  and 
that  plaintiff  had  only  a  few  cents, 
was  Improperly  admitted). 
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as  to  whether  the  passenger  intended  to  pay  his 
fare,  evidence  of  his  conduct  in  taking  a  train  im- 
mediately before  entering  the  train  from  which  he 
was  ejected,  and  riding  thereon  without  payment  of 
fare,  is  admissible;^  but  where  a  passenger  had  paid 
liis  fare  at  the  time  of  liis  ejection,  evidence  that 
on  other  occasions  he  had  done  acts  showing  an  at- 
tempt to  avoid  payment  of  his  fare  is  inadmissible.' 
Where  plaintiff  refused  to  pay  fare,  he  cannot  tes- 
tify that  he  was  only  joking  and  that  he  really  in- 
tended to  pay  his  fare.* 

As  to  damages.  For  the  purpose  of  enhancing  the 
damages,  evidence  of  the  employee's  contemptuous 
manner  and  insulting  conduct  in  unlawfully  eject- 
ing a  passenger  is  admissible;'  and  on  the  other 
hand,  for  the  purpose  of  disproving  the  passenger's 
claim  to  exemplary  damages,  the  employee  may  tes- 
tify as  to  his  honest  belief  and  intent  in  making  the 
ejection;'  although  such  testimony  is  not  proper  or 
material  if  the  passenger's  claim  is  limited  to  com- 
pensatory damages.^  On  the  question  of  exem- 
plary damages,  plaintiff  may  introduce  evidence 


as  to  the  aggravating  circumstances  under  which  the 
ejection  was  made,"  such  as  in  regard  to  the  dangers 
of  the  place  of  ejection.® 

Habit  or  custom;  similar  acts.  Evidence  of  a 
custom  of  the  carrier  or  its  employees  in  regard  to 
passei^rs  under  conditions  similar  to  those  that 
existed  at  the  time  and  place  in  question  may  be 
admitted,^"  such  as  evidence  of  a  custom  among  con- 
ductors of  defendant's  road  to  issue  to  passengers 
on  payment  of  cash  fares  credit  slips  like  the  one 
exhibited,"  or  of  a  custom  of  checking  up  passen- 
gers." But  evidence  of  the  employee's  general  habit 
or  usual  disposition  concerning  the  treatment  of  pas- 
sengers is  inadmissible.^'  So  where  a  passenger 
presents  a  ticket  on  which  he  is  entitled  to  ride,  and 
is  ejected,  the  carier  cannot  show  a  custom  to  issue 
such  tickets  for  certain  days  only,  in  the  absence  of 
proof  of  knowledge  of  such  limitation  by  the  passen- 
ger or  the  purchaser  of  the  ticket.^*  Evidence  of 
similar  mistakes,  acts,  or  conduct  on  the  part  of  the 
carrier's  agent  or  servant  on  other  occasions  is  in- 
admissible to  show  such  a  mistake,  act,  or  conduct  at 


S.  Powell  V.  St.  Louis,  etc.,  R.  Co., 
229  Mo.  246,  12S  SW  96S. 

3.  English  V.  Delaware,  etc..  Canal 
Co..  4  Hun  (N.  Y.)  683  [afC  «6  N.  T. 
454  23  AmR  69]. 

4.  LoutsvfUe.  etc.,  R.  Co.  v.  Cot- 
tengltn.  104  SW  280,  31  Kyh  871. 
13  LRANS  624. 

.S.  Cal. — Sloane  v.  Southern  Cali- 
fornia R.  Co..  Ill  Cal.  668.  44  P  320, 
32  LRA  193. 

111. — Chlcaeo,  etc.,  R.  Co.  t.  Wil- 
liams, 65  Iir  186.  i  AmR  641. 

Ind. — Toledo,  etc.,  R.  Co,  v.  Mc- 
Donough.  53  Xnd.  289. 

Mo. — ^McQtnnls  v.  Missouri  Pac  R. 
Co..  21  Mo.  A.  399. 

Tex. — International,  etc,  R.  Co.  v. 
Gilbert.  61  Tas.  686:  Missouri  Pae. 
R.  Co,  T.  Martlno,  2  Tes.  Clv.  A.  684. 
18  SW  1066,  21  SW  781. 

Mng. — Coppln  v.  Bmlthwalte.  8  Jur. 
375. 

8.  OeoTgla.  R.,  etc,  Co.  v.  Homer. 
73  Oa.  261;  Yatea  v.  New  York  Cent., 
etc.  R.  Co.,  67  X.  Y.  100:  Hamilton 
V.  Third  Ave.  R.  Co.,  68  N.  Y.  2B. 

v.  Cincinnati,  etc.,  B.  Co.  v.  Cun- 
dUr,  166  Ky.  694,  179  SW  616,  Ann 
CasineC  618;  Yates  v.  New  York 
Cent.,  etc..  R.  Ca.  67  N,  T.  100. 

[a]  KooT*  €>f  poUee  oftoer. — ^In  an 
action  asainst  a  carrier  and  Its  spe- 
cial police  officer  for  wrongful  ejec- 
tion, where  the  evidence  Justlfles 
compensatory  damages  only,  evidence 
as  to  the  flfflcer'B  motive  In  making 
the  arrest  is  inadmissible,  Cincin- 
nati, etc,  R.  Co.  V.  Cundltt,  166  Ky. 
594,  179  SW  616,  AnnCaslftlCC  613. 

8.  Georgia  R.,  etc.,  Co.  v.  Davis, 
6  Ga.  A.  646.  66  SB  786:  Chamber- 
lain r.  Lake  Shore,  etc.,  R.  Co.,  122 
Mich.  477,  81  NW  339;  Hermann  v. 
St.  Joseph  R..  etc.,  Co.,  14  4  Mo.  A. 
147.  129  SW  414;  Truel  v.  Missouri, 
etc..  R.  Co.,  143  Mo.  A.  380,  128  SW 
223;  Wells  v.  Boston,  etc.,  R.  Co., 
82  Vt.  108,  71  A  1103,  137  AmSR  987. 

[a]  XTiOeuoe  held  admissible.^ — (1) 
In  an  action  for  ejection  from  a 
street  car  for  refusal  to  accede  to  a 
wrongful  demand  for  fare,  evidence 
that  Immediately  after  the  ejection 
plaintiff  tendered  a  second  fare  and 
attempted  to  reenter  the  conveyance 
Is  admissible  as  a  circumstance  of 
aggravation  authorizing  punitive 
damagea  Georgia  R.,  etc.,  Co.  v. 
Davis,  6  Qa.  A.  645,  65  SE  785.  (2) 
in  an  action  against  a  street  rail- 
road for  the  ejection  of  plaintiff  who 
bearded  a  car  not  In  service  for  the 
carriage  of  passengers,  evidence  that 
plalntltr  had  previously  had  trouble 
with  the  men  In  charge  of  such  cars 
and  claimed  that  he  had  a  right  to 
ride  on  them  is  admissible  on  the 
Issue  of  punitive  damages.  Hermann 
V.  St.  Joseph  R.,  etc..  Co.,  144  Mo.  A. 
147.  129  SW  414. 

[b]  aTtdenea  beld  InadmlasiUe^ 
In  an  action  for  wrongful  ejection  of 


a  passenger  for  alleged  nonpayment 
of  fare,  testimony  that  one  not  called 
as  a  witness  was  in  the  same  car 
with  plaintiff  and  told  the  conductor 
that  he  saw  the  former  conductor 
take  up  plaintiff's  ticdcet  is  inad- 
missible on  the  question  of  exem- 
plary damages,  since  the  disregard 
of  a  third  person's  statement  in  such 
circumstances  does  not  tend  to  show 
that  the  ejection  was  maliciously, 
wantonly,  or  recklessly  committed. 
Wells  T.  Boston,  etc.,  A.  Co.,  82  Vt. 
108.  71  A  1103,  137  AmSR  987. 

8.  Louisville,  etc,  R.  Co.  v.  For- 
rest, 6  Oa.  A.  766,  66  SB!  808. 

10.  Shortsleeves  v.  Capital  Tract. 
Co.,  28  App.  (D.  C.)  see,  8  LRAX5 
287;  Wali&uer  v.  Vlcksburg  R.,  etc., 
Co.,  88  Mlas.  200.  40  S  751;  Louisville, 
etc,  R.  Oo.  V.  Ray,  101  Tenn.  1,  46 
SW  554;  Missouri,  etc.,  R.  Co.  v. 
Humphries,  (Tex.  Clv.  A.)  157  SW 
1174. 

[a]  aviOraoe  belt  ad»lMlUa^(l) 

In  an  action  against  a  street  railroad 
company  for  ejecting  a  passengw  and 
oauslng  him  to  be  arrested  for  vlcria- 
tion  orL.  (1904)  jp  140  c  99,  relating 
to  the  division  of  cars  into  separate 
compartments  for  the  white  and  col~ 
orea  races,  where  the  only  evidence 
of  a  division  of  the  inside  of  a  car 
between  the  two  races  consists  of 
proof  of  an  established  custom,  testi- 
mony to  establish  a  custom  of  the 
company  to  permit  passengers  of 
both  races  to  occupy  the  back  Plat- 
form of  Its  cars  Is  admissible,  wal- 
dauer  v,  Vickesburg  R.,  etc.,  Co.,  88 
Miss.  200,  40  S  751.  (2)  In  an  action 
for  ejection  of  a  passenger  because 
she  was  on  the  wrong  train,  evidence 
that  It  was  customary  for  defend- 
ant's brakeman  at  a  station  where 
plaintiff  boarded  the  train  to  Inspect 
passengers'  tickets  is  admissible. 
Missouri,  etc.,  R.  Co.  v,  Humphries, 
(Tex.  Clv.  A.>  167  SW  1174. 

[b]  Bvldeno*  held  inadmlssibls. — 
Testimony  by  a  witness  in  a  suit 
against  a  street  railroad  company  for 
unlawful  ejection  by  a  passenger  who 
boarded  a  oar  at  the  wrong  transfer 
station,  that  he  had  never  changed 
cars  at  any  point  on  the  route  other 
than  the  one  named  by  him,  is  inad- 
missible to  prove  a  custom  and  is 
also  inadmissible  as  evidence  that 
9ome  conductors  had  violated  the 
regulations  of  the  company.  Short- 
sleeves  V.  Capital  Tract.  Co..  28  App. 
(D.  C.)  365.  8  LRANS  287. 

[c1  Bvidano*  as  to  where  a  train 
usnsily  stopped  Is  admissible  on  the 
question  where  It  stopped  on  a  par- 
ticular occasion.  Louisville,  etc.,  R. 
Co.  V.  Ray,  lOl  Tenn.  1,  46  SW  654. 

11.  Holt  V.  Hannibal,  etc.,  R.  Co., 
174  Mo.  624,  74  SW  631  [aff  87  Mo. 
A.  203]. 

la.  Parrott  v.  Atlantic,  etc.,  R.  Co., 
140  N.  C.  546,  63  SE  432. 


[a]  BalmttaL— Where  the  carrier 
was  permitted  to  prove  the  habit  or 
custom  of  the  conductor  in  question 
in  regard  to  taking  up  tickets  and 
checking  passengers  to  show  that  the 
conductor  could  not  have  overlooked 
the  fact  that  he  had  once  taken  up 
plaintiff's  ticket,  plaintiff  Is  en- 
titled to  prove  in  rebuttal  that  there 
was  no  such  infallible  habit  or  cus- 
tom, by  showing  specific  Instances 
w<here  the  custom  failed.  If  It  ex- 
isted. Parrott  v.  Atlantic,  etc,  R. 
Co.,  140  N.  C.  646,  53  SE  482. 

13.  111. — Chicago,  etc,  R.  Oo.  v. 
Moran,  129  111.  A.  38. 

Ky. — Anderson  v.  Louisville,  etc., 
R.  Co.,  134  Ky.  343,  120  SW  298.  20 
AnnCas  920;  Louisville,  fete,  R.  Oo, 
V.  Cottenglm,  104  SW  280.  31  KyL 
871.  13  LRANS  624. 

Mo. — Berger  v.  Chicago,  etc.,  R.  Co., 
97  Mo.  A.  127,  71  SW  102. 

Tex. — Missouri,  etc.,  R.  Co.  v.  Tar- 
water,  33  Tex.  Clv.  A.  116,  75  SW 
937. 

Wash. — Braymer  v.  Seattle,  etc,  R, 
Co.,  85  Wash.  346,  77  P  495 

[a]  Oondnotor. — (1)  Evidence  as  to 
the  general  character  and  disposition 
of  the  conductor  who  elected  plain- 
tiff Is  properly  excluded  where  the 
only  subject  for  inquiry  is  the 
character  and  disposition  of  the  con- 
ductor on  the  particular  occasion. 
Braymer  v.  Seattle,  etc..  R.  Co.,  36 
Wash.  346.  77  P  495.  (2)  In  an  ac- 
tion for  the  malicious  act  of  a  con- 
ductor in  ejecting  a  trespasser  from 
a  train,  evidence  to  lAiow  that  the 
conductor  had  knocked  passengers 
down  theretofore,  and  that  his  com- 
pany had  been  sued  for  it,  and  as 
to  the  frequency  of  such  act.  is  not 
admissible  In  Jurisdictions  where  a 
common  carrier  Is  liable  for  mali- 
cious acts  of  Its  servants  done  In  the 
course  of  their  employment.  Irrespec- 
tive of  knowledge  of  the  servants' 
character.  Louisville,  etc.,  R.  Co.  v, 
Cottenglm.  104  SW  280,  31  KyL  871, 
13  LRAN8  624.  (8)  In  an  action  for 
Injuries  sustained  by  a  female  pas- 
senger as  a  result  of  being  wantonly 
puuied  by  defendant'e  conductor 
from  the  platform  of  a  car,  where 
no  effort  is  made  by  plaintiff  to 
impeach  the  conductor  as  a  witness, 
evidence  offered  by  defendant  as  to 
the  conductor's  general  character  and 
his  conduct  toward  female  passen- 
gers In  particular  Is  properly  ex- 
cluded. Berger  v.  Chicago,  etc.,  R. 
Co.,  97  Mo.  A.  127,  71  SW  102. 

[b]  A  previous  oonrse  of  oondoot 
not  shown  to  have  been  known  to  the 
company  or  Its  proper  representative 
does  not  establish  authority  to  eject. 
Chicago,  etc.,  R.  Co,  v,  Moran.  129 
111.  A.  38. 

•  14.  Carvey  v.  Detroit,  etc,  R.  Co., 
133  Mich.  659.  96   
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the  time  in  question.*"  Evidence  of  violations  of 
the  carrier's  rules  by  employees  other  than  the  one 
making  the  ejection  is  inadmissible  in  the  absence 
of  proof  that  the  carrier  knew  of  and  acquiesced  in 
such  violations.*'  But  on  an  issue  as  to  whether, 
certain  representations  were  made  to  plaintiff  as  to 
tickets  purchased  by  him,  testimony  of  a  purchaser 
of  similar  tickets  on  the  same  occasion  that  such 
representations  were  made  to  him  is  admissible.*^ 
[$  1224]  c.  Weigbt  ajid  Snfficiency  of  the  Evi- 
dence.   The  weight  and  sufficiency  of  the  evidence 


in  an  action  for  a  wrongful  or  improper  ejection  is 
governed  by  the  general  rules  of  evidence  in  civil 
cases.**  The  evidence  on  plaintiff's  behalf  must 
preponderate  and  be  of  such  weight  and  sufficiency 
as  will  reasonably  justify  the  jury  in  finding  the 
existence  of  all  facts  necessary  to  constitute  his 
cause  of  action,*'  such  as  the  fact  of  his  right  to 
transportation  on  the  train  or  ear  from  which  he 
was  ejected,***  the  fact  of  the  wrongful  ejection," 
or  the  use  of  unnecessary  force  in  making  the  ejec- 
tion,'^  or  where  exemplary  damages  are  sought,  the 


IB.  Southern  R.  Co.  v.  Bunnell, 
138  Ala.  247,  Z6  S  880. 

16.  MasBell  v.  Boston  E).  R.  Co., 
191  Mass.  491,  78  NE  108. 

IT.  Lexlnrtonj  etc..  R.  Co.  v. 
Lrons,  104  28,  46  SW  209,  20  KyL 
616. 

18.  See  Eenerally  Evidence  [17 
Cyc  7B3]. 

19.  Hawthorne  v.  Delano,  (Iowa) 
151  NW  590;  International,  etc.,  R. 
Co.  V.  Bohannon,  (Tex.  Civ.  A.)  71 
SW  776.  And  see  cases  Infra  this 
note.  See  also  generally  Evidence 
£17  Cyc  754]. 

[a]  BvUenc*  held  anfflolAiit:  (1)  To 
support  a  finding  or  verdict  for  plain- 
tiff. St.  Louis,  etc.,  R.  Co.  v.  Dallas, 
93  Ark.  209,  124  SW  247;  Weakley  v. 
New  Tork  Cent.,  etc.,  R.  Co..  169 
App.  Div.  870,  156  NTS  744;  Interna- 
tional, etc.,  R.  Co.  V.  Bohannon.  {Tex. 
Civ.  A.)  71  SW  776;  Missouri,  etc.. 
R.  Co.  v.  Sanders,  12  Tex.  Civ.  A.  6, 
33  SW  245;  Slatter  v.  Oreffon  Short 
Line  R.  Co..  89  Utah  B9G,  118  P  881. 
(2)  To  show  that  a  brakeman 
ejected  the  paaaenKer  from  defend- 
ant's train.  Lindsay  v.  Oregon  Short 
Lino  R.  Co..  13  Ida.  477,  90  P  984,  12 
LRANS  184.  (3>  To  show  that  the 
ae:ent  of  an  Initial  carrier  selUnK  a 
ticket  to  plaintiff  had  no  knowledgo 
of  a  rule  of  the  connecting  carrier 
that  the  ticket  was  not  good  on  a 
particular  train  from  which  the  pas- 
senger was  ejected.  Chicago,  etc.,  R. 
Co.  V.  Carroll.  (Tex.  Civ.  A.)  161  SW 
1116.  (4>  To  show  that  at  the  time 
the  assaults  were  begun  the  servants 
of  the  company  were  acting  within 
the  scope  of  their  authority  In  eject- 
ing plaintiff.  McDonald  v.  St.  Louis, 
etc.,  R  Co.,  166  Ho.  A.  75,  146  SW  83. 
(5)  To  sustain  a  flndlnf  in  an  action 
for  Injuries  to  a  passmger  who  was 
ejected  from  a  car  while  It  wan  In 
motion  that  the  car  was  moving  at 
the  rate  of  three  or  four  mtlesan  hour. 
Hlrte  V.  Eastern  Wisconsin  R.,  etc.. 
Co.,  127  Wis.  230,  106  NW  1068.  (6) 
To  ahow  that  an  intoxicated  passen- 
ger was  not  put  off  at  a  reasonably 
safe  place,  that  he  was  not  guilty  of 
contributory  negligence,  and  that  he 
came  to  his  death  by  drowning.  Ben- 
nett V.  Seattle  Electric  Co.,  56  Wash. 
407.  105  P  825.  (7)  To  warrant  a 
finding  in  an  action  for  Injuries  to  a 
boy  while  alighting  from  a  street  car 
on  which  he  had  been  Invited  by  the 
motorman  that  he  was  Injured  as  the 
result  of  the  conductor's  negligence 
in  compelling  him  to  alight  while 
the  car  was  In  motion.  South  Cov- 
ington, etc.,  R.  Co.  v.  Burns,  150  Ky. 
348.  150  SW  343.  (8)  To  support  a 
verdict  for  plaintiff  in  an  action  for 
Injuries  to  a  passenger  by  being  run 
over  by  another  train  after  he  was 
ejected  from  defendant's  train.  St. 
Louis,  etc..  R.  Co.  v.  Dallas,  93  Ark. 
209,  124  SW  247.  (9)  In  an  action 
to  recover  damages  for  wrongful 
ejection  of  a  passenger  by  a  train 
agent  who  had  special  authority  to 
take  up  tickets  and  remove  passen- 
gers, to  show  that  the  company  had 
ratified  the  acts  of  the  agent  In  eject- 
ing the  passenger.  Forrester  v. 
Southern  J'ac.  Co.,  36  Nev.  247,  134 
P  753.  136  P  705,  48  LRANS  1. 
(10)  To  .show,  where  plaintiff  was 
wrongfully  ejected  from  defend- 
ant's train  at  night,  and  stayed  at 
a  hotel  until  the  afternoon  of  the 
next  day,  and  her  non  testified 
that  he  "paid  $1.76  for  his  mother 


for  her  hotel  bill,"  that  the  bill 
was  reasonable  and  that  It  was  paid 
with  plaintiff's  money.  St.  Louis,  etc.. 
R.  Co.  V,  McAnellia,  (Tex.  Civ.  A.)  110 
SW  936.  (11)  To  sustain  a  verdict  for 
defendant.  Watson  v.  Southern  R. 
Co.,  132  Ga.  562,  64  SE  549. 

[b]  Sviaenee  held  liisiUIIol*a.tt  nj 
To  sustain  a  verdict  for  plaintiff. 
Watson  v.  Southern  R.  Co.,  132  Qa. 
552,  64  SE  649;  Houston,  etc,  R.  Co. 
v.  Faulkner,  (Tex,  Civ.  A.)  56  SW 
253.     (2)  To  show  that  an  ejected 

fassenger  was  In  a  helpless  condl- 
lon  when  put  off  the  train,  Louis- 
ville, etc.,  R.  Co.  V.  Setser,  128  Ky. 
476.  128  3  341,  (3>  To  jshow  that  a 
drunken  passenger  was  in  such  a  con- 
dition that  he  would  probably  not  be 
able  to  take  care  or  himself  when 
ejected  shortly  after  noon  on  a  not 
Inclement  day  In  April.  Tuttle  v. 
Cincinnati,  etc.,  R.  Co.,  80  SW  802. 
26  KyL  162.  (4)  In  an  action  by  one 
traveling  on  a  coupon  ticket  issued 
for  transportation  over  several  roads, 
for  damages  for  his  ejection  by  the 
last  carrier  on  the  ground  that  the 
time  limit  contained  In  the  ticket  had 
expired,  to  show  that  the  time  limit 
fixed  in  the  ticket  by  the  issuing  car- 
rier was  unreasonable.  Brian  v.  Ore- 
gon Short  Line  R.  Co..  40  Mont.  109, 
106  P  489,  25  LRANS  469,  20  Ann 
Cas  311.  (6)  To  show  that  plaintiff 
was  ejected  while  he  was  intoxicated 
and  while  the  train  was  In  motion. 
Knapp  v.  Northern  Pac.  R.  Co.,  66 
Wash.  662,  106  P  190. 

[c]  UnoontraOlotoa  statounti— An 
allegation  that  a  railroad  ticket  was 
from  one  to  another  spsclfied  station 
is  sufficiently  supported  by  the  state- 
ment of  plalnUtt  that  the  ticket  In 
question  was  from  one  to  the  other 
of  audi  points,  where  such  statement 
is  uncontradicted,  notwithstanding 
there  was  no  evidence  as  to  how  the 
ticket  read.  Chicago,  etc,  R.  Co.  v. 
Stratton,  111  111.  A.  142. 

flO.  Elliott  V.  Southern  Pac.  Co., 
146  Cal.  441,  79  P  420,  68  LRA  393; 
Western  Maryland  R.  Co.  v.  Schaun, 
97  Md.  563,  56  A  701;  Huba  v.  Sche- 
nectady R.  Co.,  86  App.  Div.  199,  83 
NY8  167:  Olson  v.  Northern  Pac.  R. 
Co..  49  Wash.  626.  96  P  150.  18  LRA 
NS  209. 

[a]  Bvldenoe  held  sofidenti  <1) 

To  warrant  a  finding  that  the  pas- 
senger iiald  his  fare  aoid  believed  In 
good  faith  that  a  permit  issued  to 
him  was  the  evidence  of  his  right  to 
transportation,  and  that  he  was  not 
at  fault  In  falling  to  discover  the 
agent's  mistake  in  not  giving  him  a 
ticket.  Olson  v.  Northern  Pac.  R. 
Co.,  49  Wash.  626.  96  P  150.  18  LRA 
NS  209.  (2)  To  Show,  as  a  matter  of 
law.  that  plaintiff  was  given  a  suffi- 
cient time  to  pay  his  fare.  Huba  v, 
Schenectady  R.  Co.,  86  App.  Div.  199, 
83  NYS  157. 

[b]  EvlOenoe  held  Insuffialsntt  To 
support  findings  that  the  conductor 
received  plaintiff's  ticket  as  entitling 
him  to  travel,  or  without  notifying 
him  that  it  was  of  no  value,  or  that 
plaintiff  intimated  In  any  way  that 
he  would  pay  his  fare  or  present  a 
valid  ticket  if  the  ticket  which  was 
taken  up  should  be  returned.  Klllott 
V,  Southern  Pac.  Co.,  146  Cal.  441.  79 
P  420,  68  LRA  393. 

[c]  Zdentlty  of  passenger. — Where 
a  passenger  was  ejected  from  a  rail- 
road train  by  reason  of  a  defect  tn 
her  return  ticket  In  falling  properly 


to  describe  her  personal  characteris- 
tics, evidence  that  the  conductor  who 
ejected  her  was  the  conductor  who 
punched  the  ticket  on  the  going  trip, 
and  that  he  was  acquainted  with  her. 
was  Insufhcient  to  establish  that  he 
had  knowledge  that  plaintiff  was  the 
same  person  who  presented  the  going 
part  of  the  ticket,  where  he  and  the 
brakeman  on  the  going  train  both 
testified  that  they  did  not  see  plain- 
tiff on  such  train,  but  that  they  re- 
membered seeing  plaintiff's  daughter 
thereon.  Western  Maryland  R.  Oo. 
V.  Schaun,  97  Md.  563.  56  A  701. 

21.  Chicago,  etc.,  R.  Co.  v.  Gwln, 
126  111.  A.  456;  Short  v.  St.  Louis, 
etc.,  R.  Co..  16i)  Mo.  A.  369.  130  SW 
488;  Trouzzo  v.  Sutherland,  ISO  App. 
Div.  756,  186  NYS  184;  Luter  v. 
Union  R.  Co.,  84  Misc.  46.  145  NTS 
893.    And  see  cases  Infra  this  note. 

[a]  BvUsnoe  held  svaotsat:  (l) 
To  Bhow  that  the  ejection  of  the  pas- 
senger was  unlawful.  Chicago,  etc., 
R.  Co.  V.  Gwln.  125  111.  A.  466;  Short 
v.  St.  Louis,  etc.,  R.  Co..  160  Mo.  A. 
359.  130  SW  488.  (2)  To  support  a 
Judgment  for  plaintiff  for  a  wrong- 
ful ejection.  Chesapeake,  etc.,  R.  C^. 
V.  Robinett.  107  SW  763.  82  KyL 
1077;  Alabama,  etc.,  R.  Co.  v.  BelL 
(Miss.)  29  B  818. 

9B.    See  cases  infra  this  note. 

[a]  BtMsbo*  hsld  anflolsatt  (1) 
To  BustaJn  a  finding  that  unnecessary 
force  was  used.  Hermann  v.  St.  Jo- 
seph R.,  etc.,  Co..  144  Mo.  A.  147. 
129  SW  414.  (2)  To  warrant  a  find- 
ing In  an  action  for  injuries  to  a 
passenger  while  being  required  to 
alight  from  a  train  which  he  had 
boarded  by  mistake,  that  plaintiff 
was  removed  from  the  train  by  de- 
fendant's brakeman  with  unnecessary 
force  and  injured.  Dodge  v.  Northern 
Electric  R.  Co..  22  Cal.  A.  2S9,  18< 
P  1161.  (3)  To  sustain  a  verdict 
for  plaintifE  for  injuries  caused  by 
belnff  violently  pushed  from  one  of 
defendant's  cars  while  in  motion. 
Southern  R.  Co.  v.  Merrltt.  120  Oa. 
409.  47  SB  908.  m  To  sustain  a 
verdict  for  plalntiCt  In  an  action 
against  a  street  car  company  for  an 
assault  committed  on  piaintUf  who 
had  refused  to  pay  fare,  on  the 
theory  that  he  fell  or  was  pushed 
from  the  car  while  in  motion  as  the 
result  of  the  difficulty.  Braly  v. 
Fresno  City  R.  Co.,  9  Cal.  A.  417, 
99  P  400.  (6)  To  Show  that  plaintiff 
was  ejected  at  a  place  forbidden  by 
statute,  and  after  the  conductor  had 
accepted  and  retained  his  ticket. 
Mott  V.  Atlantic  Coast  Line  R.  Co., 
164  N.  C.  367,  79  SE  867.  (6)  To 
show  that  no  unnecessary  force  was 
used  by  the  servants  of  the  carrier. 
Malmgren  v.  Aurora,  etc,  R.  Co.,  193 
111.  A.  241;  Carpenter  v.  Minneapolis, 
etc..  Tract.  Co.,  (Minn.)  167  NW  902. 

[b]  Bvldenos  held  lusuflcdsutt  <1) 
In  an  action  against  a  r^lroad  com- 

fiany  by  a  trespasser  on  a  train  for 
njurlcs,  to  establish  the  fact  that 
plaintiff  was  kicked  from  the  train 
by  one  of  defendant's  brakemen  as 
against  the  iK>sltive  evidence  of 
every  person  connected  with,  the 
operation  of  the  train  at  the  time 
of  the  injury,  the  mo.*<t  of  which 
was  undisputed.  Murphy  v.  New 
York  Cent,,  etc.,  R.  Co.,  101  App. 
Div.  610.  92  NYS  192,  (2)  Evidence 
held  to  Justify  a  jury  in  finding 
that  a  carrier's  employees  resorted 
to  no  means  that  were  unreasonable 
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faet  of  malice,  wantonness,  or  willfulness  on  the 
part  of  the  employee  making  the  ejection."  Like- 
wise the  evidence  on  behalf  of  defendant  most  be 
of  such  weight  and  sufficiency  as  will  sustain  the. 
matters  of  defense  relied  on  by  it,"  such  as  the 
fact  of  contributoty  n^ligeneo  on.  the  part  of  the 
person  ejected." 

1225]  6.  Trial— a.  Questions  of  Law  and 
Fa£t.™  Questions  of  law  are  to  be  determined  by 
the  cotirt,"  and  it  is  error  to  submit  them  to  the 
jury;^  but  issues  of  fact  are  ordinarily  to  be  de- 
termined by  the  jury  under  proper  instructions  from 


or  unnecessary  In  awaJtenins  the 
passenger  and  getting  him  off  the 
train  after  arrival  at  hi^  destina- 
tion. Kaase  v.  Gulf,  etc,  R.  Co., 
*1  Tex.  Civ.  A,  370.  92  444. 
(3)  To  raise  the  Issue  of  the  use 
of  any  unnecessary  force.  Ulasourl, 
etc..  R.  Co.  V.  Dice,  (Tex.  Civ.  A.)  168 
SW  478. 

[c]    Oondnctor  of  strtet  car. — On 

an  Issue  whether  a  conductor  on  a 
street  car  used  more  force  than  was 
necessary  In  putting  a  passenger  off 
the  car  on  his  refusal  to  pay  his 
fare,  evidence  that  the  conductor  had 
to  use  force  to  put  plaintiff  off, 
that    plaintiff    was    resisting,  that 

Elalntiff  landed  in  the  street  on  his 
ead,  that  the  car  had  not  alto- 
gether come  to  a  stop  when  the  con- 
ductor laid  hold  of  plaintiff,  but  had 
stopped  by  the  time  the  conductor 
had  the  plaintiff  off  the  car,  is  in- 
sufficient to  warrant  a  finding  that 
the  conductor  used  more  force  than 
was  necessary.  McGarry  v.  Holyoke 
St  R.  Co.,  182  Mass.  123,  66  NE 
4S. 

S3.    See  cases  Infra  this  note. 

[a]  Brldenoe  Ixeld  snilLclant:  To 
sustain  a  finding  that  the  act  of  the 
conductor  In  ejecting  the  passenger 
was  wanton,  willful,  and  malicious, 
so  as  to  Justify  the  Imposition  of 
exemplary  damages.  Little  Rock  R.. 
etc..  Co.  V.  Dobbins,  78  Ark.  663.  it 
SW  788;  Gardner  v.  St.  Louis,  etc.. 
R.  Co..  117  Mo.  A.  138,  93  SW 
917;  Berger  v.  Chicago,  etc.,  R.  Co., 
97  Mo.  A.  127,  71  SW  102. 

Cb]  BTUmce  lieUl  luunolMit  I  To 
sustain  a  verdict  for  plaintiff  for  a 
passenger's  death  alleged  to  have  re- 
sulted from  the  company's  wanton- 
ness In  ejecting  him  from  a  train 
when  he  was  drunk  to  inaenelbiiity, 
under  conditions  necessarily  result- 
ing In  his  drowning  or  freexlng. 
Mobile,  etc.,  R.  Co.  v.  Jackson,  92 
Miss.  517,  ii  S  142. 

ftft,  Chesapeake,  etc.,  R.  Co.  y. 
Friend,  169  Ky.  778,  169  SW  609. 
LRA1916C  148;  Missouri,  etc.  R.  Co. 
V.  Dice.  (Tex.  Civ.  A.^l««  SW  478; 
Texas,  etc.,  R.  Co.  v.  Black,  23  Tex. 
ClT.  A  119,  67  SW  2S0. 

fa]  Smdenoe  hdd  In— anient. — 
Where  plaintiff  was  ordered  off  a 
freight  train  by  a  brakeman  who 
had  consented  that  be  should  ride, 
having  accepted  the  regular  fare, 
and  pTalntlte  refused  to  go  when  the 
brakeman  knocked  him  on,  and  In  an 
action  for  the  Injuries  resulting  de- 
fendant went  to  trial  under  a  general 
denial,  and  plalnUff  testified  that  he 
had  no  knowledge  of  a  rule  for- 
bidding trainmen  to  permit  persons 
to  ride  on  freight  trains,  but  hiftd  fre- 
quently seen  persons  riding  on 
such  trains,  and  during  the  pain 
caused  by  the  injury  he  stated  that 
he  had  been  knocked  off  after  he 
had  paid  his  fare,  and  defendant's 
evidence  was  almost  wholly  directed 
to  show  that  the  brakeman  had  no 
authority  to  eject  trespassers,  al- 
though the  brakeman  did  not  testify, 
and  on  appeal  defendant  contended 
that  plaintiff  rode  through  collusion 
with  the  brakeman  to  defraud  the 
company,  the  evidence  did  not  sup- 
port such  defense.  Texas,  etc.,  R. 
Co.  v.  Black.  23  Tex.  Civ.  A,  119, 
67  SW  330. 

as.   See  cases  Infra  this  note. 

[a]  BvUmw*  kaid  sumeliati  (.1) 
To   show   that  a   paaaenger  woo 


boarded  a  train  without  procuring  a 
ticket  did  not  exercise  proper  dili- 
gence to  procure  a  ticket  before  the 
train  started,  and  that  he  was  not 
entitled  to  recover  damages  caused 
by  his  ejection  from  the  train  after 
It  had  left  the  depot.  Indianapolis, 
etc.,  R.  Co.  V.  Kennedy,  77  Ind.  507. 

(2)  To  show  that  an  intoxicated  pas- 
senger was  not  guilty  of  contribu- 
tory negligence.  Bennett  v.  Seattle 
Electric  Co.,  66  Wash.  407,  106  P 
826. 

ae.   See  generally  Trial  [38  Cyc 

1611]. 

27.  Lake  Shore,  etc.,  R.  Co.  v. 
Peterson,  144  Ind.  214,  42  NB  480, 
43  NE  1;  Montgomery  v.  Buffalo  R. 
Co..  1«6  N.  Y.  139.  58  NE  770  [aff  24 
App.  Dlv.  454,  48  NYS  849];  Chicago, 
etc.,  R.  Co.  v.  Carroll,  (Tex.  Civ.  A.) 
161  SW  1115. 

88.  Little  Rock  R.,  etc.,  Co.  v. 
Goerner,  80  Ark.  158.  96  SW  1007.  7 
LRANS  97.  10  AnnCas  273;  Balti- 
more, etc.,  R.  Co.  V.  Klrkby,  88  Md. 
409,  41  A  777;  Chilton  v.  St.  Louis, 
etc.,  R.  Co.,  114  Mo.  88.  21  SW  457, 
19  LRA  269;  Llgon  v.  St.  LoQls,  etc, 
R.  Co..  184  Mo.  A.  187,  168  SW  647; 
Dowd  v.  Albany  R.  Co.,  47  App.  Dlv. 
202,  62  NYS  179:  Montgomery  v.  Buf- 
falo R.  Co.,  24  App.  Dlv.  454,  48  NYS 
849  [aff  165  N.  Y.  139,  68  NK  770]. 

[a]  nivatratlous. — (1)  An  Instruc- 
tion that  if  plaintiff  was  a  nassen^ 
ger  on  defendant's  street  car  tie  was 
entitled  to  courteous  treatment  at 
the  hands  of  the  conductor,  and  If 
without  fault  on  his  part  he  was 
not  treated  with  care  and  courtesy 
he  was  entitled  to  recover  Is  errone- 
ous in  leaving  it  to  the  Jury  to  say 
what  would-be  courteous  treatment. 
Little  Rock  R.  etc.,  Co.  v.  Goerner, 
80  Ark.  168,  96  SW  1007,  7  LRANS 
97,  10  AnnCas  278.  <2)  It  Is  error 
to  submit  to  the  Jury  the  question 
as  to  what,  and  how  much,  miscon- 
duct of  the  pcussenger  would  Justfy 
his  expulsion.  Baltimore,  etc..  R. 
Co.  V.  Klrby,  88  Md.  409,  41  A  777. 

(3)  The  court  should  charge  In- 
stead of  leaving  it  for  the  determina- 
tion of  the  iury,  that  a  paaaenger 
carrying  In  ms  hands  two  nflee  with 
bayonets  attached,  and  also  a  v^llse 
may  be  excluded  from  a  street  car 
by  the  conductor,  If  the  latter  uses 
no  unnecessary  force,  under  a  rule  of 
the  company  that  paasengers  shall 
not  be  permitted  to  take  Into  the 
cars  dangerous  articles.  Dowd  v. 
Albany  R.  Co.,  47  App.  Dlv.  202. 
62  NTS  179. 

as.  Coleman  v.  Now  York,  etc, 
R  Co.,  lOS  Mass.  160;  Lerner  v. 
Public  Service  R  Co.,  83  N.  J.  L. 
64,  84  A  618. 

[a]  KaUoe. — Whether  an  injury 
to  a  trespasser  sustained  by  his 
being  forced  from  a  slowly  moving 
street  car  was  malicious  or  Inten- 
tional, and  therefore  actionable,  was 
for  the  jury.  Lemer  v.  Public  Serv- 
ice R.  Co.,  83  N.  J.  L.  64,  84  A  618. 

30.  Hanley  v.  Brooklyn  Heights 
R  Co.,  110  App.  Dlv.  429,  96  NYS 
249. 

[a]  Transfer. — ^The  reasonable- 
ness of  a  provision  in  a  transfer 
ticket  that  it  ts  good  only  at  the 
Intersection  of  the  Issuing  line  Is  a 
question  of  law.  Hanley  t.  Brooklyn 
Heights  R  Co.,  110  App,  Dlv.  429,  96 
NTS  249. 

81.  LIgcHi  V.  St.  LoulB.  etc.,  R.  Co.. 
184  Mo.  A.  187,  168  SW  «47:  Chicago. 


the  court.^  The  reasonableness  of  a  provision  in 
a  ticket,^  and  the  legal  effect  of  a  ticket^^  and  of 
the  rules  of  the  carrier  affecting  it/'  are  questions 
for  the  court  to  determine. 

As  determined  by  the  evidence.  If  there  is  any 
evidence  from  which  the  jury  may  justifiably  find 
the  existence  or  the  nonexistence  of  a  faet  in  issue, 
and  the  evidence  is  conflictit^  or  is  such  that  rea- 
sonable minds  might  arrive  at  different  conclusions 
therefrom,  the  issue  should  be  sulmiitted  to  the  jury 
for  determination;"  and  in  such  a  case  the  court 
should  not  take  the  i^ue  from  the  jury  by  nonsuit, 

etc.,  R.  Co.  V.  Carroll,  (Tex.  Civ.  A.) 
151  SW  1116.  ' 

33.  Chicago,  etc.,  R.  Co.  v.  Car- 
roll. (Tex.  Civ.  A.)  151  SW  1116. 

measonableness  of  role  or  regiua- 
tloa  as  anestlon  for  oonit  or  Jurr 
gansrally  see  Bupra  S  1071. 

33.  Ala. — LouiavlUe,  etc.,  R.  Co.  v. 
Kay.  8  Ala.  A.  562.  62  S  1014. 

 Iowa. — Adams   v.   Chicago  Oreat 

Western  R.  Co..  156  Iowa  31,  1S6  NW 
21,  42  LRANS  373. 

Md. — Maryland,  etc.,  R.  Co.  v. 
Knight.  122  Md.  576,  89  A  1091; 
Maryland,  etc..  R,  Co.  v.  Tucker,  115 
Md.  43,  80  A  <88. 

Mich. — Light  V.  Detroit,  etc.,  R. 
Co..  165  Mich.  433,  130  NW  1124.  34 
LRANS  282;  Lindsay  v.  Wabash  R. 
Co..  141  Mich.  204,  104  NW  656;  Gauk- 
ler  v.  Detroit,  etc.,  R.  Co.,  130  Mich. 
666.  90  NW  660. 

Minn. — Reed  v.  Great  Northern  R. 
Co..  76  Minn,  163,  78  NW  974. 

Miss. — Jones  v.  Louisville,  etc.,  R. 
Co..  109  Miss.  6B5,  68  Sv924. 

Mo. — Powell  V,  St.  Louis,  etc..  R. 
Co.,  229  Mo.  246,  129  SW  96S;  Iba  v. 
Chicago,  etc,  R.  Co.,  186  Mo.  A.  718, 
176  SW  491. 

N.  J. — McCoy  V.  Millvtlle  Tract. 
Co..  83  N.  J.  L.  508.  86  A  358;  Wood 
V.  Delaware,  etc.,  R.  Co.,  73  N.  J.  L. 
S67,  63  A  867;  Zimmerman  v.  New 
York,  etc.,  R.  Co.,  17  N.  J.  L.  J.  7. 

Okl. — Chicago,  etc.,  R.  Co.  v. 
Sheets,  154  Pl50. 

S.  C. — Forrest  v.  Greensville,  etc., 
R.  Co..  102  S.  C.  64.  86  SE  193;  Wil- 
liams V,  Atlantic  Coast  Line  R.  Co., 
99  S.  C.  397.  83  SE  604;  Levan  v.  At- 
lantic Coast  Line  R  Co.,  86  S.  C.  614, 
68  SE  770;  Klrkland  v.  Charleston, 
etc.,  R.  Co.,  79  S.  C.  273,  60  SE  668, 
128  AmSR  848,  15  LRANS  425;  Dan- 
iels V.  Florida,  etc.,  R.  Co.,  62  S.  C. 
1,  39  SE  762. 

Tex. — Southern  Kansas  R.  Co.  v. 
Wallace,  (Civ.  AJ  162  SW  873;  Gulf, 
etc.,  R.  Co.  v.  Green,  (Civ.  A.)  141 
SW  341;  Texas  Midland  R.  Co.  v. 
Geraldon,  64  Tex.  Civ.  A,  71,  117  SW 
1004;  Cluck  v.  Houston,  etc,  R.  Co., 
46  Tex.  Civ.  A.  112,  101  SW  1021; 
Gulf,  etc.,  R.  Co.  V.  Bunn,  41  Tex. 
Civ.  A.  503,  96  SW  640:  Texas,  etc.. 
R  Co.  V.  Tema,  (Civ.  A.)  77  sW  230: 
Patterson  v.  Southern  Pac.  Co.,  28 
Tex.  Civ.  A.  67,  66  SW  308:  Hous- 
ton, etc.,  R.  Co.  V.  White,  (Civ.  A.) 
61  SW  436. 

Va. — ^Enopf  v.  Richmond,  eta,  IL 
Co..  SS  Va.  769.  8  SE  787. 

Wash. — ^Anderson  v.  Seattle-Ta- 
coma  Interurban  R.  Co..  36  Wash. 
387,  78  P  1013.  104  AmSR  962. 

Wis. — Habe<*  v.  Chicago,  etc,  R, 
Co.,  146  Wis.  645,  182  NW  fl8,  Ann 
Casl912C  486. 

[a]  niostratlouB. — (1)  It  has  been 
held  a  question  for  the  Jury  as  to 
whether  the  exclusion  of  an  intoxi- 
cated person  from  a  station  was  ex- 
cusable (Adams  v.  Chicago  Great 
Western  R.  Co.,  156  Iowa  31,  136  NW 
21,  42  LRANS  378),  (2)  or  whether 
a  passenger  wrongfully  ejected  from 
a  train  sustained  any  injury  to  his 
health  caused  by  his  having  to  walk 
to  his  home,  a  distance  of  six  miles 
(Light  V.  Detroit,  etc..  R.  Co..  166 
Mich.  433,  130  NW  1124.  34  LRANS 
282),  (3)  or  whether  the  passenger 
offered  to  pay  the  necessary  cash 
fare  on  being  notified  that  his  ticket 
was  not  good,  and  whether  the  con- 
ductor refused  to  accept  It  (Qutf, 
eta,  R.  Co.  v.  Bunn,  41  Tes.  Civ.  A. 
S03.  96  SW  640).  Where  It  ap- 
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dismissal,  direction  of  a  verdict,  or  peremptory  in- 
struction.** If,  however,  there  is  no  legally  sufl&- 
cient  evidence  on  an  ^sue  of  fact,  or  the  evidence 
thereon  is  clear  and  undisputed  and  such  that  but 
one  conclusiou  can  reasonably  be  drawn  therefrom, 
the  question  becomes  one  for  the  court  and  should 
not  be  submitted  to  the  jury"  but  should  be  dis- 
posed of  by  the  court  alone,  as  by  a  dismissal  or 
nonsuit,  by  sustaining  a  demurrer  to  the  evidence,** 
or  by  directing  a  Terdict.*' 


pears  that  plaintiff  had  lost  her 
ticket,  and  defendant  produced  sec- 
ondary evidence  of  its  contents,  con- 
sisting of  the  testimony  of  the  agent 
as  to  what  sort  of  tickets  were  sold 
for  the  excursion  In  question,  It  Is 
proper  to  submit  to  the  Jury  the 
question  aa  to  the  kind  of  ticket 
plftlntifT  purchased.  Daniels  v.  Flor- 
ida, etc.,  R.  Co.,  62  S.  C.  1,  39  SE  762. 
(5)  Where  plaintiff,  whose  ejection 
from  defendant's  train  was  unlaw- 
ful If  his  contract  entitled  him  to 
ride  on  such  train,  produced  as  proof 
Ox  the  contract  the  information  given 
him  by  defendant's  agent  who  sold 
the  ticket  which  the  conductor  re- 
fused to  honor,  the  testimony  of 
other  commuters  as  to  their  custom- 
ary use  of  similar  tickets,  aiid  an 
admission  by  defendant  that  It  sold 
such  tickets,  and  a  bulletin  of  the 
company  declaring  how  such  tickets 
mlgnt  be  used  was  also  put  in  evi- 
dence, and  the  language  of  the  ticket 
was  Inconclusive  on  tbe  point  at  is- 
sue, the  submission  of  all  these  cir- 
cumstances to  the  Jury  on  the  ques- 
tion as  to  what  was  the  contract  be- 
tw^een  the  railroad  company  and 
plaintiff  was  proper.  Woott  v.  Dela- 
ware, etc.,  R.  Co..  73  N.  J.  L..  3S7. 
68  A  8fl7.  (6>  Where  defendant  by 
mistake  advertised  that  round  trip 
tickets  would  be  for  sale  at  a  re- 
duced rate  at  a  station  on  Its  line 
which  in  fact  was  merely  a  flag  sta- 
tion, and  there  was  evidence  that 
plaintiff  knew  these  facts,  and  on 
boarding  a  train  refused  to  pay  the 
fare  to  the  next  station  at  which  a 
regular  ticket  could  be  procured, 
tendering  to  the  conductor  tiie  round 
trfp  rate  advertised,  it  was  proper, 
in, an  action  by  plaintiff  to  recover 
for  being  ejected  from  the  train,  to 
submit  to  the  Jury  the  Issue  of  plain- 
tiff's good  faith.  Cluck  v.  Houston, 
etc..  R.  Co.,  46  Tex.  Civ.  A.  112,  101 
SW  1021. 

[b]  Place  of  eJeotloii« — ^Where  the 
conductor  and  the  trainmen  testified 
that  plaintiff  was  put  off  the  train 
at  a  certain  Junction,   and   one  of 

Slaintiff's  witnesses  testifled  that  he 
id  not  know  where  plaintiff  was 
put  off,  but  that  it  was  at  the  flrst 
stop,  which  was  usually  at  the  Junc- 
tion, and  another  testified  that  he 
thought  that  plaintiff  was  put  off 
at  the  flrst  stop,  that  the  train  stop- 
ped at  the  Junction,  but  that  he  saw 
no  lights,  which  was  his  only  reason 
for  thinking  that  plaintiff  was  not 
ejected  at  the  junction,  and  two 
other  witnesses  testifled  that  plain- 
tiff was  put  off  at  a  street  corner 
some  blocks  from  the  Junction,  and 
that  he  came  to  the  place  where 
they  were  standing  near  by  and 
spoke  to  them,  the  evidence  was  suf- 
ficient to  make  the  place  where  plain- 
tiff was  put  off  a  disputed  Question 
.for  the  Jury.  Gaukler  v.  Detroit, 
etc.,  R.  Co.,  130  Mich.  666,  90  NW 
660. 

[cl  Seaaoaahleness  of  time  of  go- 
ing  to  statlolu— Where  the  evidence 
Is  conflicting  as  to  what  was  a  rea- 
sonable time  before  a  train  was  due 
to  go  to  the  station  for  the  purpose 
of  boarding  It.  the  question  of 
whether  plaintiff  went  there  more 
than  a  reasonable  time  before  the 
train  was  due  was  for  the  Jury. 
Louisville,  etc..  R.  Co.  v.  Kay,  S  Ala. 
A.  662,  62  S  1014. 

[d]    Varent  aad  ohiUI*— Whether 


the  expulsion  of  a  father  would 
amount  to  expulsion  of  minor  chil- 
dren who  were  traveling  with  him, 
or  whether  the  expulsion  of  the 
children  would  amount  to  that  of 
the  father,  depends  on  the  circum- 
stances and  the  necessity  for  protec- 
tion, and  is  a  question  for  the  Jury, 
Forreafv.  Greenville,  etc.,  R.  Co.,  102 
S.  C.  54,  86  SE  198. 

34.  Ala. — Louisville,  etc.,  R.  Co.  v. 
Perkins,  144  Ala.  326,  39  S  305. 

Ark. — Hager  v.  SL  Louis,  etc.,  R. 
Co.,  117  Ark.  311.  174  SW  555. 

111. — Chicago  Union  Tract.  Co.  v. 
Brethauer,  223  111.  621,  79  NE  287. 
114  AmSR  362  [aff  125  111.  A.  204], 

Md. — Maryland,  etc.,  R.  Co.  v. 
Tucker,  116  Md.  43.  80  A  688. 

N.  J. — Bottstein  v.  Erie  R.  Co.,  84 
N.  J.  L.  404,  87  A  94. 

Oh. — Ellsworth  v.  Pennsylvania 
Co.,  25  Oh.  Cir.  Ct.  797. 

Pa. — Tllburg  V.  Northern  Cent.  R. 
Co..  217  Pa.  618,  66  A  846.  12  LRANS 
369. 

S.  C. — Daniels  v.  Florida,  etc.  R. 
Co.,  62  S.  C.  1.  39  BK  762;  laeman 
V.  South  Carolina,  etc.,  R.  Co.,  62  S. 
C.  666,  30  SB  488. 

Tax.— rTexas  Midland  R.  Co.  v.  Ger- 
aldon,  64  Tex.  Civ.  A.  71,  117  SW 
1004. 

35.  Brenner  v.  Jonesboro,  etc..  R. 
Co.,  82  Ark.  128,  100  SW  893,  118 
AmSR  56.  9  LRANS  1060,  12  AnnCas 
489;  Rlstlne  v.  Blocker.  IS  Colo.  A. 
224,  61  P  486;  Spless  v.  Erie  R.  Co., 
71  N.  J.  L.  90,  68  A  116;  Haniey  v. 
Brooklynr  Heights  R.  Co..  110  App. 
DIv.  429,  96  NTS  249;  Foley  v.  Metro- 

Solltan  St.  R.  Co..  80  App.  Dlv.  262, 
0  NYS  249. 
[a]  KnniUatloiL^Where,  in  an 
action  for  the  ejection  of  6.  passen- 
ger, he  testifled  that  he  was  willing 
to  get  off  the  train,  and  that  he  in- 
tended BO  to  do  after  the  conductor 
refused  his  fare,  and  that  he  was 
going  to  be  put  off  in  order  that  he 
might  bring  an  action,  It  was  proper 
not  to  submit  to  the  Jury  the  Issue 
of  humiliation.  Brenner  v.  Jonesboro, 
etc.,  R.  Co..  82  Ark.  128.  100  SW  893. 
118  AmSR  66,  »  LRANS  1060.  12 
AnnCas  489. 

36.  Shular  v.  St.  Louis,  etc.,'  R. 
Co.,  92  Mo.  339.  S  SW  810.  And  see 
cases  supra  note  86. 

[a]  Panneut  of  tan. — ^Where  the 
undisputed  facts  show  that  plaintiff 
had  not  paid'  his  fare,  a  demurrer  to 
the  evidence  will  be  sustained.  Shu- 
lar v.  St.  Louis,  etc.,  K.  Co.,  92  Mo. 
339,  2  SW  310. 

37.  Louisville,  etc.,  R.  Co.  v.  Daw- 
son, 11  Ala.  A.  621.  66  S905;  Roberts 
V.  Smith.  5  Ariz.  368,  62  P  1120. 

36.  Ala. — Wldener  Alabama 
Great  Southern  R.  Co.,  69  S  558. 

Mass. — Hogner  v.  Boston  El.  R. 
Co.,  198  Mass.  260,  84  NE  464.  16 
LRANS  960. 

Mo. — Powell  V.  St.  Louis,  etc..  R, 
Co.,  229  Mo.  246.  129  SW  963;  Lind- 
say v.  St.  Louis,  etc..  R.  Co.,  <A.) 
178  SW  276;  Short  v.  St.  Louis,  etc.. 
R.  Co..  160  Mo.  A.  869,  ISO  SW  488; 
Beck  V.  Quincy.  ato.,  R.  Co.,  129  Mo. 
A,  7,  108  SW  182. 

Nebr. — Fremont,  etc,  R.  Co,  v. 
Root,  49  Nebr.  900,  69  NW  897. 

S.  C — Martin  v.  Southern  R.  Co., 
SI  S.  C.  160,  28  BE  808. 

Tex. — Mlseourl,  etc..  R.  Co.  v. 
Brown,  (Civ.  A.)  166  SW  610:  Texas 
Midland  R.  Co.  v.  Geraldon,  64  Tex. 
Civ.  A.  71,  117  SW  1004, 

[a]     WtMatnuMmnmmn  of  «>vlaBft- 


AppUcatioiis  Of  rules.  Subject  to  these  rules  it 
is  ordinarily  a  question  of  fact  for  the  jury  under 
the  circumstances  of  the  particular  case  as  to 
whether  the  person  ejected  was  a  passenger  or  a 
trespasser,"  or  whether  he  was  given  a  reasonable 
opportunity  to  procure  a  ticket,"  or  within  which 
to  produce  his  ticket  or  to  pay  his  fare."  It  is  also 
ordinarily  a  question  for  the  jury  as  to  whether 
the  employee  in  effecting  the  ejection  was  acting 
within  the  scope  of  his  employment,'^  or  was  guilty 

tion. — Whore  a  dispute  arises  as  to 
the  right  to  ride  on  the  ticket  pre- 
sented, the  conductor  not  having 
heeded  the  explanations  given,  or 
investigated  them,  but  ejected  the 
passenger,  the  reasonableness  of  the 
explanations  is  for  the  Jury.  Doug- 
las V.  Soiithern  R.  Co.,  98  S.  C.  346, 
82  SE  439;  McKeown  v.  Southern  R. 
Co..  98  S.  C.  338,  82  SE  437. 

39.  Reed  v.  Great  Northern  R. 
Co..  76  Minn.  163.  78  NW  974;  Rivers 
V.  Kansas  City,  etc.,  R.  Co..  86  Ulss. 
671,  38  S  608. 

[a]  ZUnstratlen. — Where  plaintiff 
reached  the  station  flfteen  minutes 
before  the  train  started,  and  the 
train  was  then  at  the  station,  and 
the  agent  of  the  railroad  was  on  the 
platform  engaged  in  receiving 
freight  from  it.  and  plaintiff  applied 
to  the  agent  for  the  necessary  per- 
mit to  ride  on  the  freight  train,  and 
was  told  that  he  could  have  one  as 
soon  as  the  agent  had  time  to  make 
It  out,  but  none  was  furnished,  and, 
after  waiting  until  Just  as  the  train 
was  moving,  plaintiff  stepped  on 
board,  and  the  testimony  of  the 
agent  as  to  whether  he  had  time  to 
Issue  the  permit  was  evasive, 
whether  a  reasonable  opportunity  to 
obtain  a  permit  was  accorded  putln- 


tlff  was  for  the  Jury.  Reed  v.  Qnat 
Northern  R.  Co,,  76  Ml 


974. 


[inn.  168,  78  NW 


40.  Seaboard  Air  Line  R.  Co.  t. 
Scarborough,  52  Fla.  426,  42  S  706; 
Huba  V.  Schenectady  R.  Co..  86  Add. 
DIV.  199,  83  NYS  IS*/;  Cincinnati,  etc., 
R.  Co:  v.  Skillman,  89  Oh.  St.  444; 
International,  etc^  R.  Co.  v.  WIUcM, 
68  Tex.  617,  fi  SW  491,  t  AmSR  616; 
Texas,  etc.,  R.  Co.  v.  Bond.  CS  Tax. 
442. 

41,  Lake  Shore,  etc.,  R.  Co.  v.  Pe- 
terson. 144  Ind.  214,  42  NB  480,  43 
NB  1;  Whiteaker  v.  Chicago,  etc.,  R. 
Co.,  262  Mo.  438.  160  SW  1009  (kick- 
ing passenger  off  train):  McDonald 
V.  St.  Louis,  etc..  R.  Co.,  166  Mo.  A, 
75,  146  SW  83;  Fremont,  etc,  R  Co. 
V.  Root,  49  Nebr.  900,  69  NW  397; 
Barry  v.  Union  R.  Co.,  106  App.  Dlv. 
620.  94  NYS  449,  452. 

[a]  BJeotloB.  of  tre«p»Her^ln 
an  action  for  injuries  sustained  in 
being  ejected  from  a  moving  street 
car,  wherd  it  appeared  that  plaintiff 
boarded  the  car  to  sell  papers  with- 
out the  intention  of  becoming  a  pas- 
senger, and  was  ejected  by  the  mo- 
torman  who  lunged  for  him  the 
moment  he  discovered  him.  without 
Inquiring  whether  he  was  a  passen- 
ger, or  ordering  him  Inside  or  off.  It 
was  a  question  of  fact  for  the  lury 
whether  the  motorman  was  acting 
within  the  scope  of  his  authority; 
and  if  he  was  not  defendant  was  not 
liable.  Barry  v.  Union  R.  Co..  106 
App.  DIv.  620.  624,  94  NYS  449  (where 
the  court  said:     "In  the  case  of  a 

fia«aenger  willfully  or  malldously 
njurea  by  a  conductor  or  trainman 
having  some  duty  to  perform  con- 
cerning the  transportation  of  the 
passenger  I  understand  that  It  Is  no 
longer  necessary  to  submit  the  ques- 
tion to  the  Jury  as  to  whether  the 
employe  was  acting  within  the  scope 
of  his  employment,  but  that,  on  ac- 
count of  the  contract  duty  of  safe 
transportation  a^d  protection  not 
only  from  the  assaults  of  the  car- 
riers own  employes  but  from  the 
assaults  of  others,  the  carrier  Is 
liable  as  matter  of  law.  This  Is  the 
rule  that  was  applied  by  the  learned 


For  laitav  omaM,  dsvaloipBuaita  and  titmagm  In  the  law  see  cumulative  Annotations,  same  title,  pagej^d  note  number. 

Digitized  by  LjOOg  IC 


§§  1225-1226] 


GABRIEBS 


[IOC.  J.]  793 


of  nc^ligenee,^  as  whether  he  used  more  force  than 
was  necessaiy,*"  or  whether  the  place  of  ejection 
was  a  proper  or  an  improper  one,  snch  as  whether 
it  «as  at  or  near  a  dwelling  house,  as  required  by 
statute;'"  or  whether  under  the  eireumatances  an 
ejection  from  a  moving  ear  or  train  was  n^ligent;** 
or  whether  the  empk^ee'a  conduet  was  malicious, 


willful,  or  wanton,  so  as  to  entitle  the  passenger 
to  exemplary  damages;"  or  whether  the  wroi^ul 
ejection  was  the  proximate  cause  of  the  passenger's 
injuries.^  Contnbutory  n^ligence  on  the  part  of 
the  person  ejected  is  also  ordinarily  a  question  for 
the  jury." 

1^6]  b.  &i8tmcti09Ui.  The  general  rules  gor- 


trtal  Justice  In  the  case  at  bar,  but 
it  is  manifest  that  it  was  not  ai>- 
pllcable  unless  the  plaintifF  was  a 
passenger"). 

[b]  **WhMf  two  iBfevenoes  may 
"be  drawn  from  th*  f aeta  «bA  olroam- 
staaoes,  one  that  th.e  servant  acting 
within  the  scope  of  his  employment, 
that  Is,  pursuant  to  an  express  or 
Implied  outr  of  removlnr  trespass- 
ers and  moved  to  action  oy  a  sense 
of  that  duty,  and  the  other  that  the 
servant,  actuated  by  a  purpose  and 
object  of  his  own,  uninfluenced  by 
any  desire  to  serve  his  master  and 
using  his  position  and  authority,  if 
at  all.  aa  a  mere  form  or  pretext, 
inflicts  a  willful  or  malicious  Injury 
upon  the  trespasser,  the  Question  be- 
comes one  of^  fact  and  must  be  sub- 
mitted to  the  Jury  with  instructions 
that  in  the  former  Instance  the  mas- 
ter Is  liable  for  all  damages  even 
though  the  servant  exceeds  his  au- 
thority, departs  from  his  Instruc- 
tions or  reclwssly  Inflicts  unneces- 
•ary  Injuries,  and  in  the  latter  he  is 
not  liable  at  all."  Barry  v.  Union 
R.  Co.,  106  App.  DlT.  S20,  624,  94 
NTS  449. 

4c]  Vlien  ttnsstlon  of  law.^ — 
here  Ute  Inference  that  he  was 
not  acting  for  the  master  within  the 
general  scope  of  his  authority  Is  not 
Justified,  it  becomes  a  question  of 
law.  and  so,  likewise,  when  there  is 
no  room  for  an  Inference  that  he 
was  purauing  an  Independent  purpose 
of  his  own,  the  master  would  be  lia- 
ble as  matter  of  law."  Barry  v. 
Union  H.  Co.,  lOB  App.  Dlv.  S20,  B25, 
94  NTS  449. 

[d]  A  SMOlal  flBdlBff  as  to  tiie 
twisfrtlHie  «  a  sole  of  nie  company 
relating  to  the  duties  of  brakemen  Is 
the  statement  of  a  fact  on  which 
the  court  could  determine  as  a  ques- 
tion of  law  whether  authority  had 
been  given  a  brakeman  to  eject  tres- 
passers on  the  train,  and  such  de- 
termination does  not  infringe  anr 
prerogative  of  the  Jury:  and  in  such 
case,  if  the  finding  had  been  that  the 
brakeman  had  or  had  not  authority 
to  eject  trespassers,  such  finding 
would  have  stated  the  limit  of  the 
issue  both  as  a  question  of  fact  and 
one  of  law  and  would  be  objection- 
able. Lake  Shore,  etc.,  R.  Co.  v. 
Peterson,  144  Ind.  214,  42  NB  480, 
<3  NB  1.  „       ^  . 

42.  U.  S. — Donovan  v.  Oreenneld, 
etc.,  R.  Co.,  183  Fed.  626,  106  CCA 
72. 

Ala. — Louisville,  etc.,  R.  Co.  v. 
Johnson,  108  Ala.  62,  13  S  SI,  31  LRA 
S72. 

Ga, — Atlantic  Coast  Line  R.  Co.  v. 
Barton,  14  Ga.  A.  160,  80  SB  630. 

Ky. — Louisville,  etc.,  R.  Co.  v.  Ash- 
ley, 169  Ky.  380,  183  SW  921,  LRA 
1916B  763. 

N.  J. — McCoy  V.  MUlville  Tract. 
Co.,  88  N.  J.  L.  508,  85  A  3S8. 

N.  y. — Buckley  v.  Hudson  Valley 
R.  Co..  212  N.  Y.  440,  106  NE  121. 

Pa. — Tilburg  v.  Northern  Cent.  R. 
Co.,  217  Pa.  618,  66  A  846,  12  LRANS 
369. 

Wash. — Backlund  v.  Puget  Sound 
Tract.,  etc.,  Co.,  86  Wash.  267,  150 
P  3. 

[a]  Whore  a  person  boards  a 
train  in  an  Intoxicated  condition  and 

the  conductor  ejects  him,  it  Is  a 
question  of  fact  for  the  determina- 
tion of  the  jury  whether  the  con- 
ductor had  regard  to  the  preserva- 
tion of  life  and  the  prevention  of 
great  bodily  harm.  Louisville,  etc., 
R.  Co.  V.  Johnson,  108  Ala.  62,  19  S 
51,  31  LRA  372;  Johnson  v.  Louis- 
ville, etc.,  R.  Co.,  104  Ala.  241,  16  S 
76,  63  AmSR  39;  Atlantic  Coast  Line 
R.  Co.  V.  Barton,  14  Oa.  A.  160,  80 
SB  McCoy  v,  ailllvllls  Tract. 


Co.,  83  N.  J.  L.  608.  86  A  368  (hold- 
ing that,  where  the  proofs  would 
have  Justified  findings  that  decedent, 
when  ejected  from  aefendant's  trol- 
ley car,  was  so  drunk  as  to  be  unable 
to  stand  without  assistance,  and  that 
he  was  put  Off  in  the  nighttime, 
where  the  snow  was  banked  on  either 
side  twenty  yards  from  a  shelter 
shed,  the  question  whethn"  reason- 
able care  was  exercised  is  for  the 
Jury);  Quy  v.  New  York,  etc.,  R.  Co., 
30  Hun  (N.  Y.)  399. 

[b]  Bemovlnff  to  aaolher  «ar^ 
That  passengers  occasionally  walk 
about  cars  does  not  alfect  the  rule 
that  care  must  be  exercised  in  re- 
quiring them  to  move  from  one  car 
to  another,  but  It  Is  a  question  of 
fact  in  each  case  whether  such  care 
was  exercised.  Louisville,  etc.,  R. 
Co.  V.  Ashley,  169  Ky.  330,  183  SW 
921,  LRA19ieE  763. 

43.  Willard  v.  St.  Paul  City  R. 
Co.,  116  Minn.  183,  133  NW  465; 
Glover  v.  Atchison,  etc.,  R.  Co.,  129 
Mo.  A.  663,  108  SW  105:  Bottstein  v. 
Erie  R.  Co.,  84  N.  J.  L.  404.  87  A 
94;  Virginia,  etc.,  R.  Co.  v.  Hill,  106 
Va.  729,  54  SE  872,  6  LRANS  899. 

44.  Ala. — Central  of  Georgia  R. 
Co.  v.  Bagley.  173  Ala.  611,  55  S  894; 
Louisville,  etc.,  R.  Co,  v.  Johnson, 
108  Ala.  62.  19  S  61,  31  LRA  872. 

111. — Illinois  Cent.  R.  Co.  v.  Lati- 
mer, 128  111.  163,  21  NE  7;  Chicago, 
etc.,  R.  Co.  V.  Boger.  1  111.  A.  472. 

Ind. — Toledo,  etc..  R.  Co.  v.  Wright, 

68  Ind.  586,  84  AmR  277:  J^erson- 
ville  R.  Co.  v,  Rogers,  28  Ind.  1,  92 
AmD  276. 

Iowa. — Brown  v.  Chicago,  etc.,  R. 
Co..  51  Iowa  235,  1  NW  487. 

Miss. — Jackson  v.  Alabama,  etc., 
R.  Co.,  76  Miss.  703,  25  S  363. 

Oh. — New  York.  etc..  R.  Co.  v.  Will- 
ing, 24  Oh.  Cir.  Ct.  474. 

Pa. — Lake  Shore,  etc.,  R.  Co.  v. 
RoeenxwelK,  113  Pa.  619.  6  A  546; 
Light  V.  Harrlsburg,  etc.,  Blectric 
R.  Co.,  4  Pa,  Super.  427.  40  WklyNC 
352. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Green. 
(Civ.  A.)  141  SW  341. 

[a]  Thus,  (1)  the  safe  character 
of  the  place  at  which  a  passenger 
was  ejected  at  night  ia  for  the  jury, 
where  plaintiff  testifies  that  on  leav- 
ing the  car  she  was  compelled  to 
wade  through  mud  and  weeds,  and 
the  evidence  for  defendant  tends  to 
show  that  there  were  sidewalks  In 
the  vicinity  which  she  could  have 
used.  Light  V.  Harrlsburg,  etc., 
Electric  R.  Co.,  4  Pa,  Super.  427,  40 
WklyNC  352.  (2)  Whether  a  rail- 
road company  Is  liable  for  ejecting  a 
female  passenger  who  cannot  pay 
fare,  on  a  dant,  rainy  night,  at  a 
point  in  a  swamp  several  miles  from 
a  station  where  shelter  could  be  ob- 
tained, should  be  left  to  the  Jury. 
Jackson  v.  Alabama,  etc.,  R,  Co.,  76 
Miss.  703.  26  S  353. 

45.  Loomis  v,  Jewett,  35  Hun  (N. 
Y.)  313. 

46.  Ga. — Savannah,  etc.,  R.  Co.  v. 
Godkin,  104  Ga.  655,  30  SE  378.  69 
AmSR  187. 

111.— Chicago  Ctty  R.  Co.  v.  O'Don- 
neli.  109  III.  A.  616  [aff  207  111.  478, 

69  NB  882]. 

Kan.— Union  Pac.  R.  Co.  v.  Mitch- 
ell, E6  Kan.  324,  43  P  244. 

Mass. — ^Murphy  V.  Union  R.  Co., 
118  Mass.  228.  _        ^  ^ 

Oh.— Healey  v.  City  Pass.  R.  Co., 
28  Oh.  SL  23. 

47.  Ala. — Louisville,  etc.,  R.  Co.  v. 
Kay.  8  Ala.  A.  562,  62  S  1014. 

Md. — Maryland,  etc.,  R  Co.  v. 
Tucker,  116  Md.  48,  80  A  688. 

Mo.— Short  v.  St.  Louis,  etc.,  R. 
Co.,  160  Mo.  A.  359,  130  SW  488; 
White  T.  MetropollUn  St  R.  Co..  ItZ 


Ma  A  339,  112  SW  278;  Olover  v. 
Atchison,  etc.,  R.  Co.,  129  Mo.  A.  663, 
108  SW  105:  Randell  v.  Chicago,  etc., 
R.  Co.,  102  Mo.  A.  342,  76  SW  493. 

N.  C. — Parrott  v.  Atlantic,  etc.,  R. 
Co^  140  N.  C.  646,  63  SB  432. 

8.  C — Adams  v.  Southern  R.  Co., 
103  S.  C.  S27,  87  SB  1007,  IJIA1916D 
1188:  Norman  v.  Southern  R.  Co..  65 
S.  a  fil7,  44  SB  83.  96  AmSR  809; 
Grlflln  V.  Southern  R.  Co.,  66  S.  C. 
122,  43  SE  445. 

Tex. — ^Denlson.  etc.,  R.  Co.,  v. 
Randell,  29  Tex.  Civ.  A.  460,  69  SW 
1013. 

Wash. — Mills  V.  Seattle,  etc.,  R. 
Co.,  50  Wash.  20,  96  P  620,  19 
LRANS  704. 

[a]  Thos  (1)  where  plaintiff 
testified  that  on  his  tendering  the 
fare,  after  having  first  refused  to 
pay  it,  the  conductor  said  that  it 
was  too  late,  and  that  he  had  been 
waiting  for  an  opportunity  to  expel 
plaintiff  from  the  train,  and  the  con- 
ductor testified  that  he  hod  trouble 
with  plaintiff  before  about  fares,  and 
was  a  "little  sore"  at  plaintiff,  and 
there  was  evidence  that  the  con- 
ductor, after  refusing  to  accept 
plaintiff's  tender  of  fare,  threw  him 
violently  off  the  train  at  a  place 
distant  from  a  residence  or  station, 
the  question  of  malice  on  the  part 
of  the  conductor  was  for  the  jury. 
Beck  V.  Quincy,  etc..  R.  Co..  129  Mo. 
A  7,  108  SW  132,  (2)  Where,  in 
an  action  for  ejection  of  a  passen- 
ger from  a  street  car  for  alleged 
nonpayment  of  fare,  plaintiff's  evi- 
dence showed  that  although  he 
offered  no  resistance  to  being  ejected 
from  the  car  except  by  catching  hold 
of  the  hand  rail  to  prevent  himself 
from  being  thrown  off,  and  that  the 
conductor  used  excessive  force, 
struck  plaintifT,  and  stamped  on  his 
t&et,  it  was  proper  to  submit  the 
question  of  punitive  damages  to  the 
jury.  Madigan  v.  St.  Louis  Transit 
Co.,  117  Mo.  A.  118.  93  SW  316.  (3) 
Where,  In  an  action  for  wrongful 
assault  in  ejecting  a  passenger  from 
a  street  car  for  nonpayment  of  fare, 
it  appeared  that  the  conductor  was 
notified   by   plaintiff  and  his  com- 

E anion  that  he  had  paid  his  fare, 
ut  the  conductor,  notwithstanding 
this  fact,  made  an  unnecessary  as- 
sault on  plaintiff,  striking  him  several 
times  in  the  face,  and  causing 
blood  to  flow  from  his  nose,  and 
bruising  and  scratching  his  face,  and 
that  defendant  ratified  the  acts  of 
the  conductor,  the  evidence  justified 
the  submission  of  plaintiff's  right  to 
recover  exemplary  damages  to  the 
Jury.  Denlson,  etc.,  R.  Co.  v.  Ran- 
dell, 29  Tex,  '  Civ.  A.  460,  69  SW 
1013. 

[b]  Bm  WW  of  almslv*  laaynag* 

In  ejecting  a  prospective  passenger 
from  a  station  tends  to  show  such 
circumstances  of  aggravation  as  to 
warrant  the  submission  to  the  Jury 
of  the  question  of  punitive  damages. 
Louisville,  etc.,  <R.  .Co.  v.  Kay,  8  Ala. 
A.  B62,  62  S  1014. 

4B.  Great  Northern  R.  Co.  t. 
Bruyere,  114  Fed.  540.  61  CCA  574; 
Drew  V.  Wabash  R.  Co.,  129  Mo.  A. 
459,  107  ew  478:  Chicago,  etc.,  R. 
Co.  V.  Srrirk,  61  Nebr.  167,  70  NW 
926. 

46.  Al8.~-Centra]  of  Georgia  R. 
Co.  V.  Bagley,  173  Ala.  Sll,  SB  S 
894. 

Cal.— Clare  v.  Northwestern  Pac, 
R,   Co..    21   Cal.   A.    214,    131   P  323. 

Ind. — 'Indianapolis  St.  R.  Co.  v. 
Hockett,  161  Ind.  196,  67  NE  106. 

Md. — Maryland,  etc.,  R.  Co.  v. 
Tucker,  115  Md.  43.  80  A  688. 

Mo. — Drew  v.  Wabash  R.  Co.,  129 
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erning  instructions  in  civil  cases  apply  to  instruc- 
tions in  an  action  for  a  wrongful  or  improper  ejec- 


tion."'* Thus  the  court  shonld  correctly  state  the  law 
applicable  to  the  facts  of  the  case,°*  in  definite 


Nebr. — Splrk  v.  Chicago,  etc.,  R. 
Co„  67  Nebr.  566.  7S  NW  272. 

Pa.— TUburg  V.  Northern  Cent.  R. 
Co.,  Sit  Pa.  24B,  70  A  723;  Tllburg 
V.  Northern  Cent.  R.  Co.,  217  Pa. 
618,  66  A  846,  12  L.RANS  659; 
Huckel  y.  Pittsburgh,  etc..  R.  Co., 
162  Pa.  394,  26  A  639;  Malone  v. 
Pittsburgh,  etc.,  R.  Co..  152  Pa.  390, 
26  A  638. 

S.  C. — Levsn  t.  Atlantic  Coast 
Une  R.  Co..  86  S.  C.  614,  68  SB 
770. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Ratber, 
8  Tex.  Civ.  A.  72.  21  SW  951. 

[a]  WlMtlMr  on  tii^t  train  or 
oar.  (1>  Whether  passengers  who 
were  ejected  from  a  railroad  train 
exercised  the  required  care  to  ascer- 
tain whether  they  were  on  the 
right  train,  or  in  the  proper  car  of 
the  train,  to  reaoh  their  destination 
is  generally  a  question  of  fact. 
Splrk  V.  Chicago,  etc.,  R.  Co.,  57 
r*ebr.  565,  78  NW  272;  Gulf,  etc., 
R.  Co.  V.  Rather.  3  Tex.  Civ.  A.  72, 
21  SW  951.  (2)  It  is  a  question  of 
fact  whether  due  diligence  in  the 
effort  to  get  on  the  right  train  re- 
quired the  passenger  to  examine  hia 
ticket,  although  If  he  had  examined 
It,  and  it  had  shown  on  its  face,  and 
he  had  discovered  therefrom,  that  it 
was  by  a  route  different  from  that 
asked  for,  good  faith  would  have  re- 
quired him  to  report  the  mistake  to 
trie  ticket  agent  and  to  have  the  mis- 
take corrected.  Iievan  t.  Atlantic 
Coast  Line  R.  Co.,  86  S.  C.  614,  68 
BE  770. 

[b]  Allghtluff  from  moving  car. — 

Whether  it  was  safe  for  a  boy  to 
alight  from  a  car  at  the  command 
of  the  conductor  while  it  was  run- 
ning at  a  speed  of  some  four  or  five 
inllea  an  hour  Is  a  question  of  fact 
for  the  jury.  Indianapolis  St.  R.  Co. 
T.  Hockett,  161  Ind.  196,  67  NB  106. 

[c]  Dlraotad  verdict  rafasadi^ — In 
a  passenger's  action  for  personal  In- 
juries by  being  ejected,  a-  prayer 
requested  by  defendant  for  a  directed 
verdict,  based  on  the  theory  that 
plaintiff  directly  contributed  to  his 
injury  by  his  Intoxication,  is  prop- 
erly refused,  where  there  is  some 
evidence  that  plaintiff  was  not  in- 
toxicated. Maryland,  etc.,  R.  Co.  v. 
Tucker,  116  Md.  48.  80  A  68S. 

BO.  See  generally  Trial  [88  Cyc 
16941. 

[aj  After  verdict. — Where  a  pas- 
senger riding  on  a  street  car  on  a 
transfer  ticket  given  him  by  the 
agent  of  the  company  at  the  place 
where  the  lines  intersect  each  other 
is  ejected  from  the  car  on  the  ground 
that  his  ticket  entitled  him  to  ride 
only  on  the  other  line.  In  an  action 
to  recover  damages  for  the  ejec- 
tion, an  Instruction  that.  If  the  agent 
of  the  company  had  made  a  mis- 
take In  giving  him  the  vfTpng  ticket, 
he  was  entitled  to  damages,  and  If 
the  agent  had  willfully  given  him 
the  wrong  ticket  and  ejected  him, 
he  was  entitled  to  vindictive  dam- 
ages, but  that.  If  the  jury  believe 
plaintiff  did  not  get  off  the  line  of 
cars  as  related  by  him,  but  came 
from  another  line,  and  received  the 
transfer  ticket  without  objection,  and 
undertook  to  ride  on  the  line  that  It 
did  not  call  for,  he  was  not  entitled 
to  recover,  will  not  be  held  errone- 
ous, after  a  verdict  for  defendant, 
when  there  is  evidence  to  support 
such  verdict.  Carpenter  v.  Waantng- 
ton.  etc.,  R.  Co.,  121  U.  S.  474,  7 
set  1002.  60  I...  ed.  1016. 

61.  U.  S. — Texas,  etc..  R.  Co.  v. 
Dlferbach.  167  Fed.  39,  92  CCA  501. 

Ark. — St.  Oiouls,  etc.,  R.  Co.  v. 
Williams,  100  Ark.  366,  140  SW  141; 
St.  IjOuIs,  etc.,  R.  Co.  v.  Hudson,  96 
Ark.  606.  130  BW  5X4. 

Til. — Chicngo  Cons.  Tract  Co.  V. 
Mahoney.  2-30  111.  562,  82  NE  868. 

Ky. — ^Txiulsvllle,  etc..  R.  Co.  V. 
Tuggle.  161  Ky.  409,  152  SW  270. 

Md. — ^Maryland,  eta,  R.  Co.  v.  Tuc- 


ker. 116  Md.  4'3,  80  A  688. 

Mass.— Marshall  v.  Boston,  etc.,  R. 
Co.,  146  Mass.  164,  13  NE  364. 

Miss. — Yazoo,  etc.,  R.  Co.  v.  Wil- 
liams, 87  Miss.  844,  39  S  489. 

Mo. — Bolles  v.  Kansas  City  South- 
em  R.  Co..  134  Mo.  A.  696.  115  SW 
469;  Drogmund  v.  Metropolitan  St. 
R.  Co.,  122  Mo.  A.  154,  98  SW  1091. 

Nev. — Forrester  v.  Southern  Pac. 
Co.,  36  Nev.  247.  134  P  753,  136  P 
705,  48  LRANS  1. 

a.  C. — Williams  V.  Atlantic  Coast 
Line  R.  Co..  99  S.  C.  397.  83  SE 
604;  Levan  v.  Atlantic  Coast  Line 
R.  Co.,  86  S.  C.  514,  .68  SE  770. 

Tex. — Galveston,  etc..  R.  Co.  v. 
Short,  (Civ.  A.)  163  SW  601:  Ft. 
Worth,  etc.,  R.  Co.  v.  Grlbble,  46 
Tex.  Civ.  A.  78,  102  SW  157, 

W.  Va. — Frank  v.  Monongahela  Val- 
ley Tract,  Co.,  76  W.  Va.  364.  83  SE 
1009. 

And  see  cases  infra  this  note. 

[a]  ZliBtntotlons  beld  proper. — <1) 

An  Instruction,  In  an  action  against 
a  carrier  for  an  assault  by  Its  con- 
ductor on  a  passenger  which  au- 
thorizes a  verdict  for  the  passenger 
on  finding  that  he,  while  pursuing 
his  journey,  "was  set  upon  by  the 
conductor  and  Insulted  and  violently 
handled  or  was  wrongfully  ejected 
from  the  train  on  which  he  had  a 
right  to  be,"  Is  not  open  to  the 
objection  that  It  does  not  charge  that 
the  action  of  the  conductor  must 
have  been  wrongful  or  unprovoked, 
the  words  "set  upon"  necessarily  Im- 
plying an  unwarranted  attack,  and  the 
word  "Insult"  conveying  the  idea  of 
affronts  by  profane  or  obscene  words, 
and  the  words  "violently  handled"  in- 
dicating the  result  of  the  physlclal 
assault.  Tasoo,  etc..  R.  Co.  v.  Wil- 
liams. 87  Miss.  344.  39  S  489.  (2)  An 
Instruction  th&t,  if  defendant's  serv- 
ants ejected  plaintiff,  and  In  doing  so, 
or  Immediately  thereafter,  wrongfully 
assaulted  him,  defendant  was  liable, 
was  correct  as  requiring  the  assault 
to  have  been  commenced  during  the 
process  of  ejection.  McDonald  v.  St. 
Louis,  etc.,  R.  Co.,  166  Mo.  A.  75. 
146  SW  8>3.  (3)  In  an  action  to  re- 
cover damages  for  the  wrongful 
ejection  of  a  sick  passenger  who  nad 
a  ticket,  an  instruction  that  a  com- 
mon carrier  of  passengers  must 
exercise  the  highest  practicable 
degree  of  care  Is  proper.  Forrester 
V.  Southern  Pac.  Co..  36  Nev.  247, 
134  P  763.  136  P  705.  48  LRANS  1. 

[b]  roatmotloaa  held  erroncons. — 
(1)  As  to  putting  off  a  lame  passen- 

Eer  carried  past  bis  destination.  St. 
ouls,  etc.,  R.  Co.  v.  WlMlams,  100 
Ark.  356.  140  SW  141.  (2>  As  to  the 
degree  of  care,  etc.,  required  in  eject- 
ing passengers  and  protecting  them 
from  violence.  Maryland,  etc.,  R.  Co. 
V.  Tucker,  116  Md.  43,  80  A  688.  (3) 
As  to  requiring  a  passenger  to  ex- 
amine hia  ticket.  Levan  v.  Atlantic 
Coast  Line  R.  Co..  86  S.  C.  514.  68 
SE  770.  (4)  The  word  "humane,"  In 
an  Instruction  that  it  was  the  duty 
of  the  conductor  to  "exercise  such 
care  to  avoid  unnecessary  injuries  to 
plaintiff's  feelings  and  person"  as 
a  "humane  person  of  ordinary  pru- 
dence would  use."  etc.,  should  have 
been  excluded  as  unnecessary,  and 
suggestive  of  a  somewhat  new.  and 
probably  higher,  standard  of  liability 
than  that  recognized  by  law.  Ft. 
Worth,  etc.,  R.  Co.  v.  Peterson,  24 
Tex.  Civ.  A.  648,  60  SW  275.  (5) 
Special  instructions  that  If  plaintiff 
paid  to  be  carried,  knowing  It  was 
against  the  rules  for  the  freight 
train  on  which  he  was  riding  to 
carry  persons  situated  as  he  was, 
than  defendant  was  not  liable  for 
any  willful  assault  made  by  the 
brakeman  ware  properly  refused,  as 
they  placed  plaintiff  beyond  the  pro- 
tection of  the  law,  regardless  of 
whether  the  brakeman  was  acting  In 
the  master's  Interests  or  In  the  scope 
of  his  duties,  and  they  also  assumed 


fraud  and  collusion  between  plain- 
tiff and  the  brakeman  to  defraud  de- 
fendant. Texas,  etc.,  R.  Co.  v.  Black. 
23  Tex.  Civ.  A.  119,  57  SW  330.  (6) 
Under  Ga.  Civ.  Code  (1896)  }  2296, 
and  Pen.  Code  i  902,  as  construed 
by  the  Georgia  supreme  court  to  au' 
thorize  ejecting  a  passenger  when 
he  Is  so  drunk  as  to  be  likely  to  vio- 
late the  common  decencies  of  life, 
an  Instruction  that  the  mere  fact 
that  plaintiff  was  intoxicated  would 
not  authorize  ejecting  him,  unless  he 
was  guilty  of  some  mlabriiavlor  or 
had  violated  some  law  of  the  state, 
was  erroneous.  MaglU  v.  Seaboard 
Air  Line  R.  Co.,  84  S.  C.  416.  66  SE 
561.  (7>  In  an  action  for  wrongful 
ejection,  defended  on  the  ground 
that,  plaintiff's  ticket  calling  for  a 
shorter  route,  defendant  could  not 
under  the  Interstate  Commerce  Act 
transport  him  the  longer  route  on 
the  ticket,  it  was  error  to  instruct 
that  the  jury  could  consider  the  fact 
that  on  other  occasions  plaintiff  had 
been  transported  over  the  same  route 
by  a  like  ticket.  Llgon  v.  St.  Louis, 
etc.,  R.  Co.,  184  Mo.  A.  187,  168  SW  647. 

[c]  A  OLarye,  baaed  on  aa  assumed 
state  of  facts,  that  a  passenger  could 
recover  for  being  ejected  from  a 
train,  unless  the  Jury  should  find  him 
guilty  of  such  misconduct  as  to  jus- 
tify his  ejection,  is  defective  in  not 
informing  the  Jury  as  to  what  the 
facta  were  which  would  constitute 
such  misconduct.  Baltimore,  etc.,  R. 
Co.  V.  Klrby,  88  Md.  409,  41  A  777. 

[d]  As  to  damages. — It  was  error 
to  Instruct  that,  if  the  Jury  found 
for  plaintiff,  an  Injured  passenger, 
they  should  find  for  him  any  sum 
which  the  Jury  believed  be  was  en- 
titled to,  not  exceeding  two  thou- 
sand dollars;  but  In  such  case  the 
jury  should  have  been  told  that  he 
was  entitled  to  such  damages  as 
would  reasonably  compensate  him 
for  the  mental  and  physical  pain 
and  suffering  that  he  endured,  if  any. 
by  reason  of  the  negligent  and 
wrongful  acts  of  defendant's  agents 
and  servants.  Chesapeake,  etc.,  R. 
Co.  V.  Crank,  128  Ky.  329,  108  SW 
276,  32  KyL  1202,  16  LRANS  197. 

[e]  As  to  reoorerr  of  exemplarr 
damaflTM. —  (1)  Instructions  that,  al- 
though plaintiff  failed  or  refused  to 

f ive  the  conductor  a  transfer  or  cash 
are,  the  carrier  could  not  wantonly 
or  maliciously  injure  her,  or  use 
force  not  reasonably  necessary  in 
ejecting  her,  that  she  could  recover 
if  the  conductor  ejected  or  attempted 
to  eject  her,  and  used  more  force 
than  was  reasonably  necessary,  and 
thereby  wantonly  and  maliciously  in- 
jured and  humiliated  her,  as  charged, 
and   that  If  the   conductor  without 

Srovocatlon  assaulted  and  Injured 
er,  as  charged,  and  such  assault 
was  malicious,  aggravated,  and  wan- 
ton, and  resulted  In  physlclal  Injury 
to  plaintiff  without  her  fault,  and.  if 
Justice  and  the  public  good  required 
it,  the  Jury  could  allow  exemplary 
damages,  plainly  told  the  Jury  that 
malice,  or  such  wanton  recklessness 
aa  amounted  to  malice,  must  be 
proved  before  exemplary  damages 
could  be  awarded.  Chicago  Cons. 
Tract.  Co.  v.  Mahoney.  230  111.  562. 
82  NE  868.  (2)  In  an  action  against 
a  street  railroad  company  for  ejec- 
tion from  a  car  with  unneces-sary 
force,  an  instruction  that.  If  defend- 
ant's agent  was  inspired  to  use  ex- 
cessive force  by  acUal  malice  or  ill 
will,  tho  jury  might  allow  punitive 
damages  Is  too  favorable  to  de- 
fendant, as  plaintiff  Is  also  entitled 
to  punitive  damages  If  he  was  reck- 
lessly or  wantonly  thrown  from  the 
car.  Lexington  R.  Co.  v.  O'Brlan,  84 
SW  1170,  27  KyL  336. 

[f]  AS  to  dutr  to  pnrtMt  paa- 
wngmt-~An  Instruction  that  it  was 
the  duty  of  the  railroad  to  protect 
its  passengers  from  rude,  boisterons. 
or  unseeimy  conduct  on  the  part  or 
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and  ezplieit  terms."  Such  instmctions,  of  eonrse, 
should  be  applicable  to  the  particnlar  facts  which 


are  admitted  or  which  the  evidence  tends  to  prove,'' 
and  should  not  be  confusing  or  misleading,"*  or 


other  passeneers,  and  from  annoy- 
nnce  by  profane,  obscene,  or  vulgar 
lanruage.  and  that  If,  at  the  time 
defendant's  conductor  compelled 
plaintiff  to  leave  the  car,  plaintiff 
was  rude,  or  was  using  profane  or 
vulvar  language  in  the  presence  of 
other  passengers,  the  conductors  did 
no  more  than  he  was  authorized  to 
do,  sufficiently  informed  the  jury  of 
defendant's  duty  to  protect  its  pas- 
sengers, and  of  the  right  of  the  con- 
ductor to  enforce  such  protection. 
Williams  V.  St.  IjouIs,  etc.,  R.  Co.. 
119  Mo.  A.  6G3,  96  SW  307. 

Sa.  Dobbins  V.  Little  Rock  R.,  etc., 
Co.,  79  Ark.  85,  95  SW  794,  9  AnnCas 
84:  Purvis  v.  Atlanta  Northern  R. 
Co..  136  Ga.  852,  72  SE  343. 

[a]  AiwWgnoos. — In  an  instruction 
m  an  action  for  the  ejection  of  a  pas- 
sencer  that,  if  plaintiff  was  hurt  at 
substantially  the  place  he  says  he 
was  hurt,  he  can  recover,  but  if  he 
was  hurt  at  siibstantiaJly  a  different 
location  from  that  clamed  by  him  he 
cannot  recover,  the  word  ''claimed" 
is  ambiguous,  a^l  It  may  have  re- 
ferred to  the  allegations  of  the  peti- 
tion or  simply  to  the  testimony  of 
plaintiff,  and  In  any  case  the  evidence 
to  warrant  the  charge  should  tend  to 
show  such  a  substantial  difference  in 
location  as  to  make  a  different  trans- 
action or  substantially  to  vary  the 
law  or  defense  applicable  to  the  place 
where  the  injury  occurred  from  that 
which  would  have  been  applicable  to 
the  place  alleged.  Purvla  v.  Atlanta 
Northern  R.  Co..  1S6  Ga.  852.  72  SE 
343. 

63.  Louisville,  etc.,  R.  Co.  v.  Ogles, 
142  Ga.  720,  83  SE  681;  Purvis  v.  At- 
lanta Northern  R.  Co.,  lae  Ga.  8B2, 
72  SE  343;  Ferguson  v.  Missouri  Pac. 
R.  Co..  (Mo.)  177  SW  61C;  Dennis  v. 
Columbia  Electric  St.  R..  etc.,  Co.. 
93  6.  C.  295.  76  SE  711.  And  see  cases 
infra  this  note. 

[a]  Ina tractions  iLelfl  proper  as  be- 
ing applicatile  to  the  evlden<;e.  (1) 
Atlantic  Coast  Line  R.  Co.  v.  Thomas, 
14  Ga.  A.  619,  82  SE  299;  Illinois 
Cent.  R.  Co.  v.  Black,  122  111.  A.  439; 
Texas,  etc..  R.  Co.  v.  Terns,  (Tex,  Civ. 
A.)  77  SW  230.  (2)  Where  the  de- 
fense was  that  the  coin  tendered  as 
fare  was  so  worn  that  the  conductor 
could  not  determine  it  legal  tender, 
and  the  conductor,  as  a  witness,  while 
denying  that  the  coin  exhibited  in 
evidence  was  the  same  that  was  of- 
fered for  plaintiff's  fare,  testified  that 
the  coin  eo  exhibited  was  a  good, 
visibly  lettered  coin,  the  court  was 
justliled  In  charging  on  the  assump- 
tion that  the  coin  Introduced  was 
of  legal  tender  quality.  Mobile  St. 
R.  Co.  V.  Watters.  135  Ala.  227.  33  S 
42.  (3)  Where  there  was  evidence 
that  fn  ejecting  plaintiff,  the  conduc- 
tor used  Insulting  language,  and  was 
"very  Impolite  and  gruff,"  there  was 
no  error  in  charging  the  law  of  vin- 
dictive damages.  Atlanta  Cons.  St. 
R.  Co.  V.  Keeny,  99  Ga.  266,  25  SE 
629,  33  LRA  824.  <4)  Evidence  that 
a  road  officer  of  a  street  railroad 
company  threatened  a  passenger  witb 
the  controller  handle  of  the  car,  and 
that  the  passenger  was  forcibly  re- 
moved from  a  seat  near  the  front  of 
t!he  car  to  the  back  platform,  was 
sufficient  to  Justify  an  instruction  as 
to  the  company's  liability  if  its  serv- 
ants threatened  and  put  plaintiff  In 
peril  of  his  life,  and  of  great  hodlly 
harm,  and  compelled  him  to  leave  the 
car.  Carmody  v,  St.  Louis  Transit 
Co.,  122  Mo.  A.  338,  89  SW  496.  (6) 
Evidence  tliat  plaintiff  was  Jerked  oil 
the  car  wa«  sufficient  to  Justify  an 
tnstruotlon  authorising  damages  for 
physical  suffering.  Choctaw,  etc.,  R. 
Co.  V.  Hill,  110  Tenn.  396,  75  SW  963. 
(4)  Where  there  Is  evidence  that  de- 
fendant's brakeman  pushed  plaintiff 
from  the  steps  of  the  train  on  irtilch 
he  was  a  trespasser,  while  It  was 

f:olng  at  a  speed  of  from  twelve  to 
wenty  miles  an  hour,  showlnor  un- 
necessary acts,  which  would  nothave 
been  performed  by  a  resisonable  and 


Srudent  person,  an  Instruction  de- 
nlng  "negligence"  is  pertinent. 
Klenk  v.  Oregon  Short  Line  R.  Co., 
27  Utah  428,  76  P  214. 

[b]  Zutnutlons  Held  enoneons  as 
not  applicable  to  the  evidence,  (1) 
Louisville,  etc.,  R.  Co.  v.  Perkins, 
144  Ala.  325.  39  S  305;  Louis- 
ville, etc..  R.  Co.  V.  Penlck,  8  Ala. 
A.  658,  62  S  965;  Purvis  v.  Atlanta 
Northern  R.  Co.,  136  Ga.  852,  72  SE 
343:  Louisville,  etc.,  R.  Co.  v.  Board, 
80  SW  218,  25  KyL  2180;  Texas  Mid- 
land R.  Co.  v.  Geraldon,  54  Tex.  Civ. 
A.  71,  117  SW  1004;  St.  Louis,  etc., 
R.  Co.  V.  McAnelUa,  (Tex.  Civ.  A.) 

110  SW  936.  (2)  In  an  action  against 
a  carrier  for  an  assault  committed 
on  plaintiff  by  a  conductor,  an  in- 
struction as  to  the  conductor'^  right 
to  eject  plaintiff  on  his  refusal  to 
pay  fare  was  properly  refused  where 
there  was  no  evidence  of  an  ejection. 
Braly  v,  Fresno  City  R.  Co.,  9  Cal. 
A.  417,  99  P  400.  (3)  An  Instruction 
asked  by  defendant  presenting  the 
theory  that  the  conductor  acted  In 
self-defense,  which  was  so  drawn  as 
to  lead  the  Jury  to  believe  that  the 
conductor  could  use  any  amount  of 
force,  even  to  the  extent  of  causing 
death.  If  there  were  reasonable 
grounds  for  believing  that  there  was 
danger  of  his  receiving  bodily  In- 
jury, however  slight,  from  the  resist- 
ance of  the  passenger,  was  properly 
refilsed,  where  the  only  evidence  to 
support  such  Instruction  was  that, 
when  the  passenger  attempted  to  get 
back  on  the  car,  ne  appeared  to  have 
his  hand  behind  him.  Devlne  v,  Chi- 
cago City  R.  Co.,  237  111.  278,  86  NE 
689.  (4)  An  Instruction  that  the  face 
of  a  ticket  Is  conclusive  between  the 
train  agent  and  a  passenger  is  not 
applicable  to  the  evldencf,  where  a 
passenger  had  a  ticket  which  was 
sufficient  to  entitle  him  to  transpor- 
tation, although  defective.  Forrester 
V.  Southern  Pac.  Co.,  36  Nev.  247,  134 
P  753,  136  P  705,  48  LRANS  1.  (5) 
Wb^re  there  was  evidence  that  plain- 
tiff was  Injured  by  being  thrown  from 
a  car  by  the  conductor,  and  no  evi- 
dence that  the  conductor  was  at  any 
time  not  engaged  in  the  running  and 
management  of  the  car.  the  giving  of 
a  charge  that  if  the  conductor  threw 
plaintiff  from  the  ear,  but  the  act 
wa:s  done  willfully  and  maliciously, 
and  not  in  the  management  and  run- 
ning of  the  car,  defendant  would  not 
be  liable,  was  prejudicial  error. 
Schwartzman  v.  Brooklyn  Heights  H. 
Co.,  84  App.  Dlv.  608,  82  NYS  890. 
(6)  The  submission,  as  a  distinct 
ground  of  damages,  of  the  matter  of 
a  passenger  being  ejected  In  a  "harsh 
and  unreasonable*'  manner.  Is  unwar- 
ranted where  the  evidence  Is  that  she 
refused  to  leave  the  car,  and  was 
led  from  her  aeat  to  the  door,  and 
falls  to  show  that  the  manner  In 
which  this  was  done  was  unusual  or 
harsh.  Mlssoiiri,  etc.,  R,  Co.  v.  Rich- 
ardson, (Tex.  Civ.  A.>  131  SW  1139. 

[c]  As  to  xatUaanon;  exemplary 
aamag-es. — A  master  Is  liable  to  the 
extent  of  compensatory  damages  for 
the  unlawful  act  of  his  agent  com- 
mitted In  the  course  of  his  employ- 
ment, whether  ratified  or  not,  and, 
in  an  action  against  a  carrier  for  the 
wrongful  ejection  of  plaintiff  from 
its  train,  a  charge  intended  to  in- 
form the  Jury  as  to  what  constituted 
evidence  tending  to  show  a  ratlflca« 
tion  by  defendant  of  Its  conductor's 
act,  with  a  view  to  Its  consequent 
liability,  should  not  be  given,  unless 
there  is  evidence  warranting  an  in- 
struction on  exemplary  damages. 
Norfolk,  etc.,  R-  Co.  v.  Neely,  91  va. 
639,  22  SE  367. 

64.   See  cases  Infra  this  note. 
[&]  XBVtnwtlOBs  lieU  "■^■^■flliif  I 
(1)  Little  Rock  R.^tc.,  Co,  v.  Bracy, 

111  Ark.  618,  165  SW  460;  Little' Rock 
R.,  etc..  Electric  Co.  v.  Dobbins,  78 
Ark.  653,  96  SW  788:  Louisville,  etc.. 
R.  Co.  v.  Tilleson,  187  Ga.  569.  73  SE 
839;  Wabash  R.  Co.  v.  Kingsley.  177 
111.  668,  62  NE  981  [rev  78  111.  A. 


236];  Illinois  Cent.  R.  Co.  v.  Black, 
122  til.  A.  439;  Louisville,  etc.,  R.  Co. 
V.  Fowler,  123  Ky.  450.  96  SW  568, 
29  KyL  906;  Louisville,  etc.,  R.  Co. 
v.  Kfmbrougih,  115  Ky.  612,  74  SW 
229,  24  KyL  2409;  Coleman  v.  New 
York,  etc.,  R.  Co.,  106  Mass.  1*0; 
Sorenson  v.  Lincoln  Tract.  Co.,  94 
Nebr,  91,  142  NW  702;  Galveston, 
etc.,  R,  Co.  V.  Short,  (Tex.  Civ,  A.) 
163  SW  601.  (2)  A  charge,  In  an 
action  for  Injuries  to  a  passenger  re- 
quired to  disembark  from  the  train 
because  of  the  Insufficiency  of  her 
ticket  and  her  refusal  to  pay  fare, 
that.  If  the  jury  were  not  reasonably 
satisfied  that  tne  conductor  knew  of 
the  passenger's  Infirmity  and  the 
peril  attending  her  leaving  the  train 
at  the  time  and  place,  the  carrier 
was  not  liable  for  injuries  sustained 
in  alighting,  was  properly  refused 
because  misleading.  Central  of 
aeorgla  R.  Co.  v.  Bagley.  178  Ala. 
611,  55  a  894.  (3)  A  request  to  charge 
that  the  conductor  of  a  railroad  train 
is  a  police  officer  whose  duty  It  is 
to  keep  order  on  ttie  train  and  to 
eject  all  persons  who  use  obscene  or 
abusive  language  In  the  presence  and 
hearing  of  passengers  is  misleading 
because  of  its  omission  of  the  quali- 
fication that  the  conductor  may  use 
only  such  force  as  may  be  necessary 
to  accompli^  the  removal,  as  pro- 
vided by  statute.  Nashville,  etc.,  R. 
Co.  V.  Moore,  148  Ala.  63.  41  S  984. 
(4)  Where,  In  an  action  for  forcible 
ejection  of  a  person  from  a  freight 
train,  it  appeared  that  such  ejection 
was  the  act  of  the  conductor  and 
brakeman,  and  that  plaintiff  was  in- 
jured in  being  willfully  compelled 
to  get  off  the  train  while  moving 
from  twelve  to  fifteen  miles  an  hour, 
an  Instruction  that,  if  the  Jury  be- 
lieved that  plaintiff  was  forcibly  and 
willfully  thrown  from  the  cars,  they 
should  not  find  defendant  guilty  un- 
less they  believed  that  the  servants 
were  acting  within  the  scope  of  their 
employment,  was  unwarranted  and 
misleading,  since  the  conductor  and 
brakeman,  under  such  circumstances, 
in  ejecting  passengers  from  the  train, 
were  acting  within  Che  scope  of  their 
authority  as  a  matter  of  law.  Sand- 
ers V,  Illinois  Cent.  R.  Co.,  90  111. 
A.  582.  (5>  Where,  in  an  action  for 
injuries  to  a  passenger  ejected  from 
a  street  car,  the  court  charged  that 
if  plaintiff  boarded  the  car  for  the 
purpose  of  riding  as  a  passenger  and 
tendered  his  fare  which  the  conduc- 
tor without  excuse  refused  to  re- 
ceive, and  wantonly  ejected  plaintiff 
from  the  car,  the  verdict  should  be 
for  him,  and  that.  If  he  was  on  the 
car  for  th&  purpose  of  selling  news- 

f>apers,  the  verdict  should  be  for  de- 
endant,  unless  the  Injury  was  caused 
wantonly,  etc.,  an  oral  Instruction 
that  the  court  had  refused  instruc- 
tions prepared  by  plaintiff,  and  had 
given  In  lieu  of  them  its  own  In- 
structions whloh  were  read,  and 
stating  that  at  the  Instance  of  the 
parties  it  had  granted  prayers  which 
were  rtod,  that  the  object  of  the  in- 
structions was  to  present  the 
theories  of  the  case,  and  that,  if  the 
story  told  by  plaintiff  was  believed, 
a  verdict  was  authorised  in  his 
favor,  while,  if  defendant's  story 
was  believed,  the  verdict  should  be 
for  It,  was  erroneous  as  misleading 
the  Jury  to  the  prejudice  of  plaintllL 
Rosenhovlts  v.  united  R.,  etc.,  Co., 
108  Md.  306,  70  A  108.  (6)  In  an 
action  against  a  carrier  for  assault 
while  ejecting  plaintiff  from  a  train, 
an  Instruction  that  defendant  was 
liable,  if  Its  servants  assaulted  plain- 
tiff at  or  immediately  after  he  left 
the  traln>  was  misleading  as  author- 
izing a  recovery  for  assault  not  com- 
menced while  the  servants  were  act- 
ing within  the  scope  of  tfielr  em- 
ployment. McDonald  v.  St,  Louis, 
etc.,  R.  Co.,  165  Mo.  A.  75,  146  SW 
83.  (7)  In  an  action  against  a  rail- 
road company  for  the  death  of  a 
drunken  man  rui^  over  after .  being 
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abstract,"  or  conflicting,  inconsistent,  or  contradic- 
tory. To  bo  sufficient,  an  instruction  should  bo 
complete  in  itself,  but  instructions  are  to  be  con- 
sidered as  a  whole,  and  the  fact  that  one  portion 
considered  separately  might  be  open  to  objection 
does  not  constitute  error,  if  the  charge  is  correct  in 
its  entiret^.'^'^  An  instruction  which  covers  the  case 
generally  is  ordinarily  sufficient  in  the  absence  of  a 


request  for  further  instructions  in  detail.*"  It  is 
error  to  refuse  a  proper  request  for  an  instruction 
not.  sufficiently  covered  by  other  charges  as  given 
but  Such  request  need  not  ordinarily  be  given  in 
its  exact  language;  it  is  sufficient  if  it  is  modified 
and  is  covered  in  substance  by  the  instruction  as 
given;*"  and  it  is  not  error  to  refuse  a  requested  in- 
struction on  matters  already  sufficiently  covered  by 


ejected  from  a  train,  a  charge  to 
find  for  plaintlft.  If  the  death  "was 
caused  by,  or  was  a  natural  and 
probable  consequence  of,  his  being 
ejected  by  the  conductor  in  such  con- 
dition,", fs  erroneous  In  not  limltine 
the    liability    to    the    "natural  and 

f robable  consequences"  of  the  ejec- 
Ion.  St.  Louis,  etc.,  R.  Co.  V.  Wil- 
liams, (Tex.  Civ.  A.)  37  SW  «92. 
(8)  An  InstnicUon  that  If  the  jury 
found  for  plaintiff,  and  that  if  his 
ejection  was  willful  and  malicious 
they  might  give  exemplary  damages 
was  erroneous,  as  permitting  an 
award  of  exemplary  damages  regard- 
less of  whether  or  not  defendant  was 
guilty  of  the  wrong  committed  by  Its 
servant  by  directing,  participating 
In,  or  subsequently  approving  If. 
wells  v.  Boston,  etc.,  R.  Co.,  82  Vt. 
108,  71  A  1108,  187  AmSR  987.  (9) 
An  instruction  limiting  the  right  of 
a  conductor  to  eject  a  passenger  to 
the  necessity  of  self-deiense  is  mis- 
leading. Frank  v.  Monongahela  Val- 
ley Tract  Co.,  7S  W.  Va.  864,  88  SS 
1009. 

[b]  Xnstnutloiui  ImU  not  mislead- 
inc. — (1)  Maryland,  etc..  R.  Co.  v. 
Tucker,  115  Md.  43,  80  A  688;  Jones 
V.  Missouri,  etc.,  R.  Co.,  (Tex.  Civ, 
A.)  167  SW  213  (as  to  Identification 
of  purchaser  of  ticket) ;  Southern 
Kansas  R.  Co.  v.  Wallace,  (Tex.  CIv. 
A.)  152  SW  878  (as  to  contributory 
negligence):  Atchison,  etc.,  R.  Co.  v. 
Cunlffe,  (Tex.  Civ.  A.)  67  SW  692. 
(2)  An  Instruction  that  if  the  con- 
ductor ejected  plaintiff,  and  used 
more  force  than  was  reasonably 
necessary,  and  "thereby"  wantonly 
and  maliciously  Injured  and  humili~ 
ated  her,  ap  charged,  the  Jury  should 
find  for  her,  was  not  objectionable  as 
declaring  the  use  of  more  than  rea- 
sonably necessary  force  to  be  of  It- 
self a  wanton  and  malicious  Injury 
and  humiliation.  Chicago  Cons. 
Tract.  Co.  v.  Mahoney.  230  111.  562, 
82  868.  (3)  An  Instruction  tell- 
ing the  jury  to  find  for  plalntlft,  if 
they  believed  that  his  intestate  was 
on  defendant's  train  In  such  a  state 
of  intoxication  as  to  render  him  In- 
capable of  caring  for  himself,  an^ 
defendant's  servants,  knowing  such 
condition,  negligently  ejected  him  at 
a  place  and  under  such  circumstances 
as  necessarily  or  probably  to  endan- 
ger his  life  oy  passing  trains,  does 
not  require  the  Jury  to  believe,  In 
order  to  find  for  plaintiff,  that  his 
intestate  was  put  off  by  force,  as 
the  word  "ejected"  does  not  imply 
the  use  of  force.  Bohannon  v.  South- 
ern R.  Co.,  112  Ky.  106,  65  SW  169. 
23  Kyi.  1390.  (4)  An  Instruction 
that  a  railroad  company  transporting 
passengers  was  required  to  use  the 
highest  degree  of  care  for  their 
safety,  and  was  bound  not  to  cause 
mental  anguish,  humiliation,  or 
shame  to  a  pas.senger,  as  well  as  to 
care  for  his  physical  safety,  was  not 
objectionable  as  mtsload'ing  and  cal- 
culated to  cause  the  Jury  to  believe 
that,  although  defendant's  conductor 
had  a  right  to  eject  plaintiff's  wife 
from  the  train  In  question,  in  doing 
so  he  must  not  have  caused  her  to 
suffer  humiliation  or  shame,  even 
though  the  act  of  removing  her 
would  necessarily  cause  humiliation 
and  shame,  Missouri,  etc.,  R.  Co.  v. 
Morgan.  (Tex.  Civ.  A.)  138  6W  216. 

65.  Southern  R.  Co.  v.  Wlldman. 
119  Ala.  565,  24  S  764;  Little  Rock 
11..  etc.,  Co.  V.  Dobbins.  78  Ark.  B53. 
96  SW  788. 

[a  1  XUnstratlon. — In  the  absence 
of  evidence  that  a  carrier  exercised 


diligence  or  care  In  employing  a 
brakeman  ^-ho  threw  a  passenger  off 
a  train,  an  Instruction  that,  if  the 
carrier  believed  the  brakeman  a  fit 
person,  the  jury  might  consider  that 
fact  in  mitigation  of  damages  is  ab- 
stract. Southern  R.  Co.  v.  Wlldman, 
119  Ala.  566,  24  S  764. 

68.  Mary-land,  etc.,  R.  Co.  v.  Tuck- 
er, 116  Md.  43,  80  A  688;  Beck  v. 
Quincy,  etc.,  R.  Co.,  129  Mo.  A.  7.  108 
SW  132;  International,  etc.,  R,  Co.  v. 
Hood,  55  Tex.  Civ.  A.  334,  118  SW 
1119. 

[a]  mrtnwtloiui  hUd  sot  ooafllot- 
Ing'.p— (1)  An  instruction,  in  a  passen- 
ger's action  for  personal  Injuries  by 
being  ejected,  Uiat,  if  defendant's 
agents  "struck  and  beat  plaintlfC  as 
aneged  Ih  plaintiff's  declaration,"  the 
Jury  should  consider  physical  and 
mental  suffering  in  allowing  dam- 
ages, did  not,  by  using  the  quoted 
phrase,  confilct  with  a  previous  part 
of  the  Instruction  that  the  finding 
should  be  based  on  all  the  evidence 
in  Uie  case,  and  was  not  misleading. 
Maryland,  etc.,  B.  Co.  v.  Tucker,  llB 
Md.  43.  80  A  688.  j(2)  'An  instruc- 
tion that.  If  plaintiff  ofCered  to  pay 
his  fare;  after  he  had  refused  to  pay, 
and  the  conductor  had  signaled  the 
train  to  stop  to  remove  plaintiff,  a 
subsequent  otter  to  j»y  fare  did  not 
entitle  plaintiff  to  be  carried  on  the 
train,  was  not  in  conflict  with  a  cdiarge 
which  made  the  right  of  plaintiff  to 
continue  on  the  train  after  he  bad 
failed  to  pay  his  fare  when  first  de- 
manded to  depend  on  hla  subsequent 
tender  of  fare,  an  offer  to  pay  fare, 
not  accompanied  by  a  tender  of  the 
money,  being  insumcient  to  put  the 
conductor  In  the  wrong  in  going  on 
with  the  expulsion.  Beck  v.  Qulncy. 
etc.  R.  Co..  129  Mo.  A.  7.  108  SW  132. 

67.  Seaboard  Air  Line  R.  Co.  v. 
Scarborough,  52  Fla.  42S,  42  S  706; 
Chicago  Cons.  Tract.  Co.  v.  Mahoney. 
230  111.  562.  82  NE  868;  Gulf,  etc.,  R. 
(Jo.  V.  Bunn.  41  Tex.  Civ.  A.  603,  95 
SW  640;  Atchison,  etc.,  R.  Co.  v. 
Cunlffe,  (Tex.  Civ.  A.)  67  SW  692. 

[a]  XUnstratloits. — <1 )  An  in- 
struction that  if  the  passenger,  after 
he  left  the  train,  told  the  conductor 
he  could  get  the  money  If  he  would 
allow  him  to  get  back  on  the  train, 
but  the  conductor  refused  to  allow 
him  to  reenter  the  train  and  pay  his 
fare,  the  passenger  might  recover 
damages,  was  not  erroneous,  when 
construed  In  connection  with  a 
charge  that.  If  the  passenger,  when 
told  that  his  ticket  was  not  valid, 
made  no  offer  to  pay  his  fare  or  re- 
quest for  time  to  get  the  money  with 
Which  to  pay  It,  ne  became  a  tres- 
passer, and  defendant  had  a  right  to 
eject  him  from  the  train.  Gulf,  etc 
R.  Co.  v,  Bunn,  41  Tex,  Civ.  A.  503, 
95  SW  640,  (2)  Where  the  court  re- 
stricted the  damages  to  mental  suf- 
fering, there  being  evidence  that 
plaintiff  was  rudely  ejected,  there 
was  no  error  In  Instructing  the  jury 
In  a  special  charge  that  they  might 
look  to  all  the  surroundings  In  de- 
termining the  amount  of  damages. 
Atchison,  etc.,  R.  Co.  v.  Cunlffe, 
(Tex.  Civ.  A.)  57  SW  692. 

Errors  In  instructions  onred  by 
givlsg  other  Instmctdons  sec  gener- 
allv^rial  f3R  Cyc  1782]. 

68.  Warfleld  v.  LoulBville,  etc.,  R. 
Co.,  104  Tenn.  74,  65  SW  304.  78  Am 
SR  911.  • 

[a]  lUiuitratioii.— Where.  In  an 
action  by  a  girl  fifteen  years  old  and 
her  niece  seven  years  old  for  a 
wrongful  ejection  from  a  train,  there 
was  evidence  that  the  aunt  had  ten- 


dered insufficient  fare  for  the  niece, 
an  Instruction  to  find  for  the  rail- 
road company  If  the  younger  .child 
was  In  the  elder's  charge  and  control, 
and  the  latter  failed  to  pay  the  for- 
mer's fare.  Is  sufficient,  without  a 
more  specific  statement  as  to  the 
meaning  of  "charge  and  control," 
In  the  absence  of  a  request  for  more 
specific  instructions.  Warfleld  v. 
Lioulsvllle,  etc.,  R.  Co..  104  Tenn.  74, 
55  aw  304,  78  AmSR  911. 

69.  Maryland,  etc..  R.  Co.  v. 
Tucker.  115  Md.  43.  80  A  688;  Vir- 
ginia, etc..  R.  Co.  v.  Hill,  106  Va.  729, 
54  SE  872.  S  L.RAKS  899;  Vassau  v. 
Madison  Blectrlo  R.  Co.,  106  Wis. 
301,  82  NW  162. 

[a]  Jtortgatfams*— ( I )  In  a  pas- 
senger'B  action  for  personal  Injuries 
by  being  ejected  after  he  had  refused 
to  leave  the  car  platform,  wliere  the 
undisputed  evidence  showed  that  all 
passengers  were  given  a  reasonable 
opportunity  to  aill^L  It  was  error  to 
refuse  a  requested  Instruction  that, 
if  all  the  passengers  except  plaintiff 
left  the  oar,  and  plaintiff  naa  a  rea- 
sonable time  to  get  off  and  failed  so 
to  do,  he  ceased  to  be  a  passenger, 
and  defendant  was  not  under  the 
obligations  of  a  carrier  to  him,  the 
prayer  not  being  defective  for  not 
requiring  tliat  plaintiff  have  the 
"opportunity"  as  well  as  the  time  to 
get  off.  Maryland,  etc,  R.  Co.  v. 
Tucker,  116  Ud.  43,  80  A  688.  (2) 
Where  a  ticket  agent,  by  mistake, 
gave  plaintiff  a  ticket  to  an  inter- 
mediate point,  and  on  his  refusal  to 
pay   fare   beyond    the  Intennedlate 

Kolnt  be  was  ejected  by  the  conduc- 
>r,  assisted  by  a  passenger,  and  In 
an  action  for  the  eiJecuon  it  ap- 
peared that  plaintiff  resisted  riCorls 
to  eject  him,  and  that  after  he  was 
ejected  he  was  Injured  in  an  alterca- 
tion with  the  passenger,  and  the 
court  Instructed  that  defendant  was 
not  liable  for  any  injury  resulting 
from  plaintiff's  resistance  unless  It 
used  more  force  than  was  necessary 
to  overcome  It.  it  was  error  to  re- 
fuse requested  instructions  that 
plaintiff  could  not  recover  for  inju- 
ries to  which  his  own  negligence  or 
default  proximately  contributed,  and 
that  the  conductor  committed  no  tort 
or  trespass  If  he  used  no  more  than 
necessary  force,  as  the  instructions 
should  have  distinguished  between 
necessary  force  In  ejecting  plaintiff 
and  the  Injuries  after  ejection.  Vlr- 

flnla,  etc.,  R.  Co.  v.  HIU,  106  Va.  72», 
4  SE  872.  6  LRANS  899. 
60.  Ark.— Ldttle    Rock    R.,  etc., 
Eleotric  Co.  v.  Dobbins,  78  Ark.  B6I, 
92  SW  788. 

111. — Chicago  Cons.  Tract.  Co.  v. 
Mahoney,  230  111.  662,  82  NE  868. 

Mich. — Johnson  v,  Detroit,  etc.,  R, 
Co..  130  Mich.  453,  90  NW  274. 

Mo. — Carmody  v.  St.  Louis  Tran- 
sit Co.,  122  Mo.  A.  338,  99  SW  495. 

S.  C. — Jordan  v.  Southern  R.  Co., 
100  S.  C.  284,  84  SE  871. 

la]  Illustrations, — (1)  Where  de- 
fendant requested  an  instruction 
that.  If  plaintiff  went  on  the  car 
with  the  Intention  of  continuing  a 
previous  controversy  with  the  con- 
ductor, he  did  not  become  a  bona  fide 
passenger  and  could  not  recover 
damages  for  such  ejection,  defendant 
was  not  prejudiced  by  a  modification 
of  the  instruction  to  the  effect  that. 
If  he  went  on  the  car  with  the  ex- 

gectation  of  being  put  off.  he  did  no't 
ecome  a  bona  floe  paesenger  and 
could  not  recover  damages  for 
wounded  feelings  and  pain  of  mind 
for  being  ejected,    LltUe  Rock  R.. 
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the  charge  as  given,"-  or  on  unmaterial  or  unessen- 
tial matters,"  or  on  matters  not  in  issue;"  nor  is 
it  error  to  refuse  an  instruction  which  incorrectly 
states  the  law."  Mere  errors  of  form  or  phrase- 
olc^y  in  instructions,  such  as  are  not  calculated  to 
mislead  the  jury  or  prejudice  the  rights  of  other 
parties,  are  immaterial. 

Invading  prOTincfl  of  jury.  Issues  of  fact  must 
be  submitted  to  the  jury"  by  instructions  which 
clearly  and  fully  state  and  define  tliem;"  and  an 
instruction  is  erroneous  which  invades  the  province 
of  the  jury  by  withdrawing  or  excluding  an  issue 
of  fact  £rom  it,°^  as  by  assuming  as  a  matter  of  law 


the  existence  or  nonexistence  of  facts  in  issue;* 
and  under  the  statutes  in  some  jurisdictions,  if  the 
instruction  contains  an  expression  of  opinion  by  the 
court  on  a  controverted  issue,  it  requires  the  grant- 
ing of  a  new  trial.™ 

Oonformity  to  pleadings  and  issnes.  The  instruc- 
tions must  also  couform  and  be  confined  to  the  issues 
made  by  the  pleadings  and  evidence,  and  on  which 
the  case  has  been  tried.'^  An  instruction  is  erro- 
neous which  is  not  pertinent  to  the  issues,"  as  where 
it  charges  on  a  theory  not  in  issue,'^  or  ignores  or 
omits  to  charge  on  a  material  matter  in  issue  ;'^*  but 


etc.,  Blectrlc  Co.  v.  Dobbins,  78  Ark. 
B63.  95  SW  788.  <2)  Instructions  re- 
quested by  defendant  to  the  eftect 
that,  if  the  passenger  failed  to  pay 
her  fare  or  present  a  transfer  the 
conductor  could  eject  her,  were  prop- 
erly modified  by  the  «'ord9  "sutjject 
to  the  limitation  elseTt^her^  laid  down 
in  these  instructions,"  auch  limita- 
tions referring  to  the  carrier's  duty 
not  to  eject  her  recklessly,  etc 
Chicago  Cons.  Tract.  Co.  v.  Mahoney, 
330  111.  SS2,  570,  82  NEI  868.  (3)  In 
an  action  for  ejection  and  arrest  of  a 
passenger,  the  modification  of  a  re- 
quested instruction  that  plaintiff 
must  Btiow  by  a  preponderance  of  the 
evidence  that  the  carrier  had  ex- 
pressly authorized  its  agent  or 
agents  to  cause  the  arrest,  by  add- 
ing the  words  "or  Impliedly"  after 
the  word  "expressly,"  was  not  preju- 
dicial to  the  carrier.  Carmody  v.  St, 
Louis  Transit  Co.,  122  Mo.  A.  338, 
99  SW  496. 

61.  Seaboard  Air  Line  R.  Co.  v. 
Scarborough,  52  Pla.  425,  42  S  706. 

63.  Quigley  v.  Oulf,  etc.,  R.  Co., 
(Tex.  Civ,  A.)  142  SW  633. 

63.  Gallegly  v.  Kansas  City,  etc., 
R.  Co,,  83  Miss.  171,  85  S  420;  In- 
ternational, etc.,  R.  Co.  V.  Hood,  67 
Tex.  Clv.  A.  497,  122  SW  B69. 

64.  Atlantic  Coast  Line  R.  Co.  v. 
Thomas.  14  Qa.  A.  619,  82  SB  299; 
Missouri,  etc.,  R,  Co,  v.  Dice,  (Tex. 
Civ.  A.)  IBS  SW  478;  Bl  Paso  Blec- 
trtc  R.  Co.  V.  Alderete,  8<  Tex  Clv. 
A.  142,  81  SW  1246. 

66.  Choctaw,  etc.,  R.  Co.  v. -Hill, 
110  Tenn.  396.  75  SW  963'. 

[a]  ninstntlott^— An  Instruction 
that,  whenever  the  element  of  malice 
or  oppression,  or  a  reckless  disre- 
gard of  the  rights  of  others,  enters 
into  a  transaction,  and  when  the  act 
is  done  In  the  strict  Una  of  duty  of 
the  conductor,  but  under  a  state  of 
facts  not  justifying  the  act.  and  in 
a  wrongful  or  perhaps  careless  man- 
ner, the  law  authorizes  exemplary 
damages,  is  not  objectionable  be- 
cause of  the  use  of  the  phrase,  "and 
when  the  act  is  done  In  the  strict 
line  of  (Juty  of  the  conductor";  and 
the  charge  is  not  erroneous  because 
of  the  use  of  the  expression  '^care- 
less manner,"  the  word  "careless" 
being  used  In  the  sense  of  "reckless." 
ChocUw,  etc,  R.  Co.  v.  Hill,  110 
Tenn,  396.  75  SW  S63. 

XarmleH  enov  In  luatnwtloiui  see 
Infra  !  1228, 

66.  See  supra  i  1226. 

67.  St,  Louis,  etc..  R.  Co.  v.  Day, 
86  Ark.  104,  110  SW  220;  Rosenko- 
vits  v.  United  R..  etc.  Co..  108  Md. 
306.  70  A  108. 

68.  Ala. — Louisville,  etc..  R.  Co. 
V.  Blzzell.  131  Ala.  429.  30  S  777. 

Mich. — Butler  v.  Detroit,  etc..  R. 
Co..  138  Mich.  206.  101  NW  232. 

Miss. — Mobile,  etc..  R.  Co.  v.  Jack- 
son. 92  Miss.  517.  46  S  142. 

S.  C. — Levan  v.  Atlantic  Coast  Line 
R.  Co..  86  S.  C.  514.  68  SE  770. 

Tex. — Houston,  etc.,  R.  Co.  v.  Rlt- 
ter.  16  Tex.  Clv.  A.  482.  41  SW  768. 

[a]  mtum«tloiis_(l)  Punitive 
damages  are  not  recoverable  as  a 
matter  of  right,  but  their  Imposition 
iB  discretionary  with  the  jury,  and 
therefore  a  charge  Is  properly  re- 
fused as  being  erroneous  which  In- 
structs the  jury  that  plaintiff  in  an 
action  against  a  railroad  company 
for  his  wrongful  ejection  as  a  pas- 


senger would  under  given  circum- 
stances be  entitled  to  recover  puni- 
tive damages.  Louisville,  etc.,  R.  Co. 
v.  Blzzell,  131  Ala.  429.  30  S  777. 
(2)  Where  In  an  action  by  a  passen- 
ger for  ejection  from  defendant's  car 
by  Its  motorman  the  severity  of 
plaintiff's  injuries  Is  contested,  it  is 
error  for  the  court  to  charge  that 
defendant  does  not  dispute  that 
plaintiff  was  Injured  as  alleged,  but 
bases  Its  defense  on  Its  nonliability 
for  the  Injury.  Butler  v.  Detroit, 
etc.,  R.  Co.,  138  Mich.  206.  101  NW 
232.  (3)  In  an  action  against  a  rail- 
road company  for  the  death  of  a 
drunken  passenger  who  was  drowned 
after  alighting,  it  was  error  to  In- 
struct that  the  jury  should  not  con- 
sider his  drunkenness,  but  should 
view  his  conduct  In  the  same  light 
as  they  would  that  of  a  sober  man  in 
similar  circumstances.  Mobile,  etc.. 
R.  Co.  v.  Jackson,  92  Miss.  617,  46 
S  142. 

68.  Nashville,  etc,  R.  Co.  v. 
Moore.  148  Ala.  63.  41  S  984;  Louis- 
ville, etc.,  R.  Co.  v.  Blzzell,  131  Ala. 
429,  30  S  777;  Illinois  Cent.  R.  Co.  v. 
Davenport,  177  111.  110.  52  NE  266 
[aff  75  111.  A.  579]. 

70.  See   statutory  provisions. 

[a]  In  Oeorgla  an  instruction, 
"It  is  alleged  that  the  defendant  com- 
pany was  negligent  in  carrying  her 
beyond  the  point  of  her  destination, 
and  in  putting  her  off  at  an  unsuit- 
able place  In  the  woods,  or  putting 
her  off  as  set  out  in  the  declaration, 
and  as  shown  by  the  proof."  Is  open 
to  the  criticism  that  It  contains  an 
expression  of  opinion  by  the  court 
on  the  controverted  Issue  In  the  case 
and  therefore  requires  the  granting 
of  a  new  trial.  Louisville,  etc.,  R. 
Co,  V,  Ogles,  142  Oa,  720,  722,  83  SE 
681  (under  Clv,  Code  t  4863). 

71,  Ala. — Birmingham  R.  Light, 
etc.,  Co.  V.  Lee,  163  Ala.  386,  4&  S 
164. 

Ga. — Savannah,  etc.,  R.  Co.  v.  God- 
kin.  104  Ga.  666.  30  SE  378.  69  Am 
SR  187. 

Ind. — Terre  Haute,  etc..  R.  Co.  v. 
Prltchard.  37  Ind.  A.  420.  76  NE  1070, 

Ky. — South  Covington,  etc.,  R.  Co. 
V.  Bums.  160  Ky.  848.  160  SW  343. 

Miss. — Gallegly  v.  Kansas  City, 
etc..  R,  Co..  83  Miss.  171.  35  S  420. 

Mo. — McQuerry  v.  Metropolitan  St. 
R.  Co,,  117  Mo.  A.  265,  92  SW  912; 
Ickenroth  v,  St.  Louis  Transit  Co.. 
102  Mo.  A.  697.  77  SW  162;  Gotwald 
V.  St.  Louis  Transit  Co..  102  Mo.  A. 
492.  77  SW  125. 

N.  Y. — Huba  v.  Schenectady  R.  Co.. 
85  App.  Dlv.  199,  83  NTS  167, 

Tex. — St.  Louis,  etc.  R.  Co.  v.  Mc- 
Anellla.  (Civ.  A.)  110  SW  936. 

Utah. — Slatter  v.  Oregon  Short 
Line  R.  Co..  39  Utah  596.  118  P  831. 

Wash. — Bennett  v,  Seattle  Electric 
Co..  56  Wash.  407.  105  P  826. 

[a]  lUuatratlozu. — ( 1 )  An  I  n- 
structlon  that  In  assessing  damages 
the  jury  were  authorized  in  their  best 
judgment  to  award  a  fair  and  rea- 
sonable compensation  for  any  physi- 
cal pain  or  mental  suffering  that 
they  might  believe  plaintiff  had  suf- 
fered, and  also  as  a  punishment  to 
defendant,  if  they  believed  such 
damages  should  be  awarded,  was  not 
Improper  where  there  was  a  count 
for  willfulness.  Birmingham  R. 
Light,  etc,  Co.  V.  Lee,  153  Ala.  386. 
46  S  164.    (2>  Where  the  complaint 


in  an  action  for  Injuries  sustained 
by  a  passenger  ejected  from  a  street 
car  alleged  that  plaintiff  was  un- 
lawfully ejected  by  violence,  but  did 
not  aver  that  unnecessary  violence 
was  used,  an  Instruction  that  the 
company  had  no  right  to  use  un- 
necessary violence  in  removing  him 
was  erroneous  as  allowing  a  verdict 
for  plaintiff  on  the  ground  that  he 
was  lawfully  ejected,  but  that  un- 
necessary force  was  used.  Huba  v. 
Schenectady  R.  Co..  85  App.  Div.  199, 
83  NTS  157. 

[b]  A  oha^e  on  exainplaTT  dam- 
ans, where  requested.  Is  proper  In 
an  action  against  the  carrier  for 
assault  and  battery  on  a  passenger 
In  a  street  car  who  Is  maliciously 
assaulted  by  the  conductor.  Icken- 
roth v.  St.  Louis  Transit  Co.,  102  Mo. 
A.  697,  77  SW  162. 

[c]  An  instruction  Inolndlag  sliams 
and  iiTimiliattoiL  as  an  element  of 
damages  is  proper,  although  It  is 
not  specifically  pleaded,  or  no  direct 
testimony  on  that  point  is  given. 
Berger  v.  Chicago,  etc.,  R.  Co.,  97 
Mo.  A.  127.  71  SW  102. 

7a.  Somerfleld  v.  St.  Loula  Tran- 
sit Co.,  108  Mo.  A.  718,  84  SW  178; 
Ray  V.  United  Tract  Co.,  96  App. 
Div,  48.  89  NTS  49. 

73.  Wabash  R.  Co.  v.  Klngsley. 
177  111,  568.  52  NE  931  [rev  78  lU. 
A,  236] ;  Osteryoung  v.  St.  Louis 
Transit  Co.,  108  Mo.  A.  703,  84  SW 
179;  Ruebsam  v.  St.  Louis  Transit 
Co.,  108  Mo.  A.  437.  83  SW  984. 

[a]  niturtratioiui. — (1)  Where  the 
declaration  did  not  charge  negligence 
but  alleged  that  plaintllT  was  Injured 
by  the  willful  and  wanton  acts  of 
defendant's  servants,  instructions 
authorizing  a  verdict  for  plaintiff 
"if  the  Jury  believe  .  .  ,  defend- 
ant Is  guilty  of  the  negligence 
charged  In  tne  declaration"  were 
error.  Wabash  R.  Co.  v.  Klngsler, 
177  111.  558.  52  NE  931  [rev  78  111. 
A.  236]:  Ruebsam  v.  St.  Louis  Tran- 
sit Co..  108  Mo.  A.  437,  88  SW  084. 
(2)  Where  a  petition  In  an  action 
against  a  street  railroad  company  al- 
leged that  the  conductor  of  defend- 
ant's cor  on  which  plaintiff  was  a. 
passenger  assaulted  plaintiff  and 
ejected  him  from  the  car  and  abused 
him,  calling  him  profane  names  In 
a  loud  voice,  an  instruction  author- 
izing the  Jury  to  find  for  plaintiff  If 
the  oonductor  cursed  plaintiff  and 
called  him  vile  names  was  erroneous 
as  authorizing  a  recovery  for  mere 
words  unaccompanied  by  physical 
violence,  which  was  not  counted  on 
as  an  Independent  cause  of  action. 
Osteryoung  v.  St.  Louis  Transit  Co., 
108  Mo.  A.  703,  84  SW  179. 

74.  Ala. —Mobile  St.  R.  Co.  v. 
Watters.  135  Ala.  227.  83  S  42. 

Cal. — Clare  v.  Northwestern  Pac. 
R.  Co.,  21  Cal.  A,  214.  131  P  323. 

Ky. — Chesapeake,  etc,  R.  Co.  v. 
Crank.  128  Ky,  329,  108  SW  276.  32 
KyL  1202,  16  LRANS  197. 

Mo. — Ferguson  v.  Missouri  Pac.  R. 
Co..  177  SW  616. 

N.  T, — Bough  V,  Metropolitan  St. 
R.  Co..  82  App.  Div.  215,  81  NTS  771. 
18  NYAnnCas  56. 

Pa, — Ulir  V.  Philadelphia  Raplrt 
Transit  Co.,  17  Pa.  Dist.  454. 

[a]  nivstiatiOBS^dl  An  Instruc- 
tion In  an  action  ,f<ir  the  wrongful 
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it  is  not  error  to  omit  to  charge  on  a  matter  not  in 
issue/'' 

[$  1227]  c.  Verdict  aod  Findings.  The  verdict 
and  findings  in  an  action  for  a  wrongful  ejection  are 
governed  by  the  rules  applicable  thereto  in  civil 
actions  generally/"  The  verdict  or  findings  should 
be  in  accord  with  the  issues  and  the  evidence;" 
and  where  the  verdict  is  contrary  to  the  weight  of 
the  evidence,  the  court  may  grant  a  motion  for  a 
new  trial.'*  A  verdict  for  defendant  under  a  mere 
neglipenee  count  does  not  in  all  cases  acquit  him 
of  willful  or  wanton  conduct,"  but  where  the  two 


counts  present  identical  issues  of  fact,  the  doctrine 
of  error  without  injury  may  apply.*"  A  judgment 
cannot  be  entered  on  findings  which  conflict  with 
each  other  or  with  the  general  verdict.*^ 

[$  1228]  6.  Appeal  and  Error.  The  rules  ap- 
plicable to  appeals  in  civil  cases  generally  govern 
questions  of  appeal  and  error  in  an  action  for  a 
wrongful  ejection.^  Thus  a  verdict  or  judgment 
which  there  is  evidence  to  support  will  not  ordi- 
narily be  disturbed  on  appeal,  and  will  not  be  re- 
versed for  harmless  error,  as  in  the  giving  or  re- 
fusing of  instructions.'* 


IX.  PEBFOBMAKOE  OF  OONTKAOT  OB  DUTY  TO  TBAKSPOBT 


[$  1229]  A.  In  OeneraL^  Where  a  i>erson  pur- 
chases a  ticket  for  passage  on  a  train  or  car,  the 
company  assumes  the  relation  of  common  carrier 
toward  him,  and  thereby  assumes  to  perform  all  the 
duties  of  such  carrier,  and  it  is  immaterial  so  far 
as  its  liability  for  injuries  is  concerned  whether 


these  duties  arise  by  express  stipulation  or  by  a 
contract  which  necessarily  involves  their  observ- 
ance.*' Unless  performance  is  waived,**  it  is  the 
duty  of  the  carrier  to  transport  a  passenger  accord- 
ing to  the  terms  of  his  contract  and  if  it  fails  so 
to  transport  him,  and  is  not  prevented  from  so 


paasenirer  after  the  ejection  so  con- 
aucted  h  Imself  aa  to  expose  h  Im- 
self  to  overexcltement.  overexertion, 
or  heat  or  dust,  notwithstanding 
a  prior  warning,  there  could  be  no 
recovery  was  properly  refused  for 
IfnorlnjT  the  proper  standard  of 
conduct  of  a  reasonably  prudent 
man.  Clare  v.  Northwestern  Pac 
R.  Co..  21  Cal.  A.  214,  181  P 
S23.  (2)  In  an  action  by  a  pasaenorer 
for  Injuries  caused  by  xallfnp  or  oe- 
\ng  thrown  from  the  platform  of  a 
car,  where  the  conductor  had  put 
him,  an  instruction  flxlnsr  the  lia- 
bility of  defendant  rerardlesa  of 
whether  or  not  plaintiff  exercised 
ordinary  care  to  prevent  the  accident 
was  prejudicial  error.  Chesapeake, 
etc.,  R.  Co.  V.  Crank,  128  Ky.  329. 
108  SW  276,  32  KyL,  1202,  16  LRA 
NS  197.  (3)  Where  In  an  action  for 
ejecting  a  passenser  plaintiff  alleged 
that  the  ejection  was  without  any 
fault  or  nerllsence  on  his  'part, 
which  was  aemed  by  the  answer, 
and  proof  of  misconduct  of  plaintiff 
was  introduced,  it  was  error  to  re- 
fuse to  submit  the  Issue  on  the 
ground  that  the  only  defense  alleged 
or  stated  In  defendant's  opening  was 
that  plaintiff  was  not  a  paaaenger 
at  the  time  of  his  ejection.  Bough 
V.  Metropolitan  St.  R.  Co..  82  App. 
Dlv.  215.  81  NTS  771,  13  NYAnnCajs 
G6. 

Xnstnutlonj  Iffnorlittf  iasnes  and 
•rldaiice  In  aoaons  see  generally 
Trial  [38  Cyc  1627  et  seq]. 

75.  Illinois  Cent.  R.  Co.  v.  Daven- 
port. 177  111.  110,  52  NE  266  [aff  76 
III.  A.  679]. 

[a]  Blnstnttlon.^ — In  an  action 
for  wrongful  ejection  of  a  passenger 
from  a  freight  train,  and  assault  by 
the  trainmen,  in  which  the  question 
of  the  duty  of  a  passenger  to  comply 
with  the  company's  regulations  In 
entering  a  car  provided  for  pas- 
sengers, and  at  the  door  for  the  use 
of  passengers,  was  not  Involved.  It 
was  not  error  to  omit  to  Instruct  on 
that  Issue.  Illinois  Cent.  R.  Co.  v. 
Davenport.  177  111.  110.  62  NE  266 
[arc  76  111.  A.  B791. 

Befiuai  to  <ihtLTf  on  matter  aot  la 
la«u  see  supra  text  and  note  6S. 

76.  See  generally  Trial  [38  Cyc 
1868]. 

77.  Eylenfeldt  v.  United  R.  Co., 
28  Cal.  A.  66,  151  P  293;  Atlantic 
Coast  Line  R.  Co.  v.  Thomas,  1*  Ga. 
A.  619,  82  299  (verdict  held  sus- 
tained by  the  evidence). 

78.  Ijoulsvllle.  etc.,  R.  Co.  v. 
Perkins.  U4  Ala.  835.  39  S  305. 

78.  Klmbrell  v.  Louisville,  etc., 
R.  Co.,  (Ala.)  67  S  S86:  Harless  v. 
Southwest  Missouri  Rlectrtc  R.  Co., 
123  Mo.  A.  22.  99  SW  793. 

[al  OonstraotloB  of  TUdlot. — 
Where  in  an  action  against  a  street 
car  company  for  ejection  of  a  child 
for  failure  to  pay  fare  the  Jury  were 


required  to  find  that  the  act  was 
willful  and  malicious,  and  that  it 
was  an  act  of  Inhumanity,  in  order 
to  entitle  plaintiff  to  recover,  and 
were  also  charged  that  If  the  act 
was  wanton  and  malicious  it  would 
"justify"  exemplary  damages,  the 
fact  that  the  jury  did  not  And  exem- 
plary damages  did  not  establish 
that  it  did  not  find  In  support 
of  a  verdict  tor  plaintiff  that 
the  conductor's  act  was  malicious 
and  Inhuman.  Harless  v.  Southwest 
Missouri  Electric  R.  Co.,  123  Mo.  A. 
22,  99  SW  793. 

BO.  Klmbrell  v.  LoiilsvlUe,  etc.. 
R.  Co.,  (Ala.)  6?  S  586. 

81.  Loy  V.  Northern  Pac.  R.  Co., 
68  Wash.  33.  122  P  872;  DI  Bene- 
detto V.  Milwaukee  Electric  R..  etc.. 
Co..  149  Wis.  666.  186  NW  282. 

as.  See  generally  Appeal  uid 
Error  3  C.  J.  p  256. 

83.  Illinois  Cent  R.  Co.  v.  Daven- 
port, 177  111.  119.  S2  NE  866  [att  75 
111.  A.  6791. 

[a]    Buatlon   of   paaMBfw  aafi 


carrier.^ — On  appeal  from  a  Judgment 
In  an  action  for  wrongful  ejection  of 
a  passenger,  the  supreme  court  will 
not  determine  whether  the  evidence 
was  sufficient  to  show  that  the  rela- 
tion of  paiisenger  and  carrier  existed, 
minois  Cent.  R.  Co.  v.  Davenport, 
177  IH.  110,  62  NE  266  [aff  75  111.  A. 
579]. 

84.  Atlanta  Cons.  St.  R.  Co.  v. 
Keeny.  99  Gn.  266,  25  SE  629,  33 
L.RA  824;  Missouri,  etc.,  R.  Co.  v. 
Li^htfoot.  48  Tex.  Civ.  A.  120.  106 

SW  395. 

[a]  niaitratlona.^ — (1)  In  an  ac- 
tion by  a  passenger  for  ejection 
from  defendant's  train  because  of 
an  alleged  failure  to  pay  fare, 
although  the  law  relating  to 
the  extraordinary  care  due  by  rail- 
road companies  to  passengers  was 
not  Involved,  it  was  not  material  er- 
ror that  the  court  instructed  in  re- 
gard thereto.  Atlanta  Cons.  St.  R. 
Co.  V.  Keeny,  99  Ga.  26G.  25  SB  629. 
33  LRA  824.  (2)  In  an  action 
against  a  railroad  rompany  for  the 
ejection  of  plaintiff,  a  passenger, 
from  defendant's  train,  there  was  no 
reversible  error  In  charging  that,  if 
the  Jury  found  for  plaintiff,  they 
were  to  allow  him  such  damages  as 
the  evidence  ahowod  would  be  a  rea- 
spnable  compensation  for  the  ex- 
penses occasioned  by  the  ejection, 
and  In  refusing  to  limit  such  recov- 
ery to  hotel  and  laundry  bills,  where 
It  did  not  appear  that  any  other  item 
of  expense  was  considered  by  the 
.1ury  or  Included  In  their  verdict. 
Missouri,  etc.,  H.  Co.  v.  Lightfoot,  48 
Tex.  Civ.  A.  120.  106  SW  395. 

86.    Cross-references : 
By  vessel  see  Shipping  [36  Cyc  331]. 
Liability  of   lessor  of  railroad  for 

breach  of  contract  by  lessee  see 

Railroad  [33  Cyc  407.  707]. 


Statutory  and  municipal  regulations 
of  railroads  as  to  accommodations 
and  train  service  see  Railroads  [U 
Cyc  648  et  seq], 

86.  El  Paso,  etc^  R.  Co.  v.  Landon, 
58  Tex.  Ctv.  A.  397,  124  SW  744. 

Hature  and  effect  of  tUkmt  Mp 
ezaUy  see  supra  S  1117. 

87.  El  Paso,  etc..  R.  Co.  v.  Landon. 
58  Tex.  Civ.  A.  897,  124  SW  744. 

UaUUty  for  pmraonal  see 
Infra  gg  1294-1322. 

88.  Taxleab  Co.  v.  Grant,  8  Ala.  A. 
393.  67  S  141. 

[a]  Aota  not  walmr^Where  de- 
fendant contractod  to  carry  plaintiff 
and  his  companions  in  an  automobile 
from  one  place  to  another,  and  the 
automobile  broke  down,  and  defend- 
ant failed  within  a  reasonable  time 
after  being  Informed  of  the  accident 
to  carry  plaintiff  and  his  companions, 
the  act  of  plaintirr  In  leaving  the 
automobile  and  walking  back  was  not 
a  waiver  of  performance.  Taxicab 
Co.  V.  Grant,  3  Ala.  A.  393,  57  6  141. 

89.  Ala. — Taxicab  Co.  v.  Grant,  3 
Ala.  A.  393,  57  S  141. 

Mlqh. —  Johnson  v.  Michigan  United 
R.  Co.,  163  Mich.  66.  116  NW  529. 

Nev. — Burrus  v.  Nevada-Callfomia- 
Oregon  R.  Co.,  38  Nev.  156.  146  P  926. 

S.  C. — Beckham  v.  Southern  R.  Co., 
50  S.  C.  25.  27  SE  611. 

Tenn. — De  Glopper  v.  Nashville  R.. 
etc.,  Co.,  123  Tenn.  653,  134  SW  609. 
33  LRAN3  913. 

Tex. — Missouri,  etc.,  R.  Co.  v.  Stog- 
ner,  (Civ.  A.)  163  SW  319'  Beaumont, 
etc.,  H.  Co.  V.  Bishop,  (Civ.  A.)  160 
SW  976. 

[a]  Eitopprt  of  carrier- — ^a  car- 
rier is  not  estopped  to  deny  a  pas* 
senger's  right  to  transportation  con- 
trary to  the  terms  of  his  contract  by 
reason  of  acts  of  its  conductor  In 
previously  accepting  such  contract. 
Johnson  V.  Michigan  United  R.  Co., 
153  Mich.  65.  116  NW  529. 

[b]  Tnuisirartation  in  antomobUe. — 
Where  defendant  contracted  to  carry 
plaintiff  and  his  companions  In  an 
automobile  from  one  place  to  another 
and  return,  and  the  automobile 
broke  down,  and  defendant  could  per- 
form hla  contract  only  by  sending 
another  automobile  for  plaintiff  and 
his  companions,  defendant  was  under 
obligation  to  send  out  another  auto- 
mobile. Taxicab  Co.  v.  Grant,  3  Ala. 
A.  393,  67  S  141. 

[c]  Special  train. — <1)  One  con- 
tracting and  paying  for  a  special 
train  Is  entitled  to  the  proper  service 
of  the  train,  and  the  carrier  may  not. 
without  breaching  the  contract,  move 
the  train  to  another  point  or  attach 
to  It  other  cars.  Burrus  v.  Nevada- 
Calif  orn  la-Oregon  R.  Co..  38  Nev.  166. 
145  P  926,  (2)  Where  after  leaving 
a  station  the  conductor  ascertained 
that  at  the  station  there  had  boarded 
the  train  a  full  coach  load  of  ticket 
holding  passengers  more  than  was 
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doing  by  an  act  of  God,  or  of  the  public  enemy,  or 
by  the  passenger's  own  conduct,  there  is  a  breach 
of  contract  for  which  the  carrier  is  liable  in  dam- 
ages.^ But  the  holder  of  a  ticket  has  no'  cause  of 
action  against  the  company  for  failing  to  carry 
him  on  his  ticket,  where  he  does  not  demand  so  to 
be  earried,  but  from  some  cause  voluntarily  pays 
cash  fare  to  tiie  conductor.'^ 

Information  to  passengers.  In  the  absence  of  a 
request  therefor,  a  carrier  is  not  bound  voluntarily 
to  give  information  to  a  passenger,'*  but  on  request 
it  is  bound  through  its  ticket  agent,  or  other  proper 
agent,  to  give  a  passenger  information  enabling  him 
to  travel  in  comfort  and  safety,^  and  a  passenger 
has  the  right  to  rely  on  information  given  by  such 
agent  acting  within  the  scope  of  his  employment."  If 
such  an  agent  wrongfully  refuses  information  to  a 
passenger  on  request,  or  negligently  misinforms  him, 
the  carrier  is  liable  for  the  damages  caused  thereby,*^ 
but  not  where  such  refusal  is  in  regard  to  matters 
not  within  the  Hue  of  the  tint's  duties.**  It 

permitted  by  the  contract  between 
the  railroad  company  and  the  char- 
terer of  the  train,  who  at  said  sta- 
tion was  refused  extra  coaches  which 
the  company  was  not  bound  to  fur- 
nish, and  the  train  vraa  stopped  fur- 
ther on  the  road  and  held  until  the 
charterer  paid  for  the  use  of  a  coach 
there  added,  the  company  was  not 
liable  for  damages.  Beckham  v. 
Southern  R.  Co-TsO  S.  C.  2R.  27  SE 
611. 

AcwnuuodfttlonB  acooTdlnff  to  con- 
traot  see  infra  I  1237. 

90.  Smith  V.  St  Louis,  etc.,  R.  Co., 
118  Ark.  291,  176  SW  808;  Southern 
R.  Co.  V.  Daushdrill,  11  Ga.  A.  603, 
7G  SE  925;  Beaumont,  etc.,  R,  Co.  v. 
Bishop.  (Tex.  Civ.  A.)  160  SW  975: 
Leclalre  v.  Tacoma  R.,  etc.,  Co.,  62 
Wash.  157,  113  P  268. 

[a]  Bxcnn  for  InreaclL — The  fact 
that  a  number  of  persons  board  a 
car  on  which  a  person  is  a  passenerer 
and  demand  free  transportation  which 
the  railroad  company  Is  under  no 
obligation  to  give  them,  and  that  the 
company's  employees  are  unable  to 
eject  them  because  of  their  number, 
doea  not  excuse  a  breach  of  the  con- 
tract of  carriage  between  the  com- 
pany and  such  passenger.  I>eclalre  v. 
Tacoma  R.,  etc.,  Co.,  62  Wash.  1S7. 
113  P  268. 

91.  Bethea  v.  Northwestern  S.  Co., 
26  S.  C.  91.  1  SE  372. 

92.  Johnson  v.  Seaboard  Air  Line 
R.  Co.,  13  Ga.  A.  298,  79  SE  91:  Lati- 
mer V.  St.  Louia  Southwestern  R.  Co., 
40  Tex.  Civ.  A.  614,  90  SW  665. 

"It  is  no  part  of  the  ticket  agent's 
duty  to  follow  passengers  up  to  see 
that  they  do  not  get  on  the  wrong 
train.  His  business  is  In  the  ticket 
offlce,  and  his  duty,  so  far  as  passen- 

?ers  are  concerned,  is  ended  when  he 
umishes  the  means  of  transporta- 
tion and  gives  such  Information  In 
connection  with  Its  use  as  is  neces- 
sary to  enable  the  passenger  properly 
to  use  the  ticket.  If  he  Is  arpHed 
to  for  Information  in  reference  to 
schedules  or  as  to  the  particular 
train  which  the  passenger  ought  to 
take,  it  Is  his  duty  to  give  the  neces- 
sary information,  but  It  is  not  his 
duty  to  volunteer  information  in  ref- 
erence to  these  matters  to  all  passen- 
gers who  apply  for  tickets,  in  the 
absence  of  some  intimation  that  the 
information  Is  desired."  Johnson  v. 
Seaboard  Air  Line  R.  Co.,  18  Oa.  A. 
298.  300,  79  SE  91. 

93.  Ga. — Johnson  v.  Seaboard  Air 
Line  R.  Co.,  13  Ga.  A.  298,  79  SE  91. 

111. — Ohio,  etc,  R.  Co.  v.  Allender. 
59  111.  A.  620. 

Ind. —  Louisville,  etc.,  R.  Co.  v. 
Cook.  12  Ind.  A.  109,  38  NE  1104. 

Okl. — St.  Louis,  etc.,  R.  Co.  v. 
Lilly,  153  P  810. 

S.  C, —  Schockley  v.  Southern  R. 
Co..  93  S.  C.  633.  77  SE  221;  Hunter 
V.  Southern  R.  Co.,  90  S.  C.  607,  78 
SE  1017. 


has  also  been  held  that,  where  a  person  purchases  a 
ticket  with  the  intention  of  using  a  certain  train, 
and  the  agent  of  the  company  knows  of  his  purpose 
so  to  do,  it  is  negligence  on  the  latter 's  part  to  fail 
to  inform  the  passci^cr  of  the  faet  that  the  train 
will  not  stop  at  his  station." 

Bnles  and  regulations.  The  contract  of  carri^, 
however,  is  subject  to  all  reasonable  rules  and  regu- 
lations then  in  force  for  the  running  of  trains  and 
the  carriage  of  passengers,^  and  a  passenger  ac- 
cepts the  undertaking  of  carriage  with  the  under- 
standing that  lie  will  conform  to  such  regulations 
with  respect  to  the  transportation  as  are  appn^ri- 
ate  and  reasonable. 

[$  1230]  B.  On  Proper  Train  or  Oonvsyance — 
1.  In  General.  Unless  there  is  a  limitation  as  to 
the  train  or  car  which  the  purchaser  of  a  ticket 
may  take,*  he  may  assume  that  he  can  take  passage 
on  any  train  or  car  which  under  the  usual  schedules 
of  the  road  carries  passengers  and  stops  at  his  des- 
tination;' and  in  some  jui^dictions  provision  to  this 


Tex. — St.  Louis,  etc.,  R.  Co.  v. 
White.  99  Tex.  369.  89  SW  746,  122 
AmSR  631  and  note,  2  LRANS  110, 
13  AnnCas  966. 

"When  a  railroad  company  author- 
izes an  agent  to  sell  tickets  over  Its 
line,  such  agent  has  authority  and  It 
is  his  duty,  upon  application  made 
to  htm,  to  furnish  Information  to  per- 
sons desiring  to  purchase  tickets  over 
the  road  he  represents  as  to  the 
proper  trains  upon  which  to  travel, 
and  whether  such  trains  will  stop  at 
the  station  to  which  the  ticket  Is 
sold,  and  other  like  information  re- 
garding the  use  of  the  ticket."  St. 
Louis,  etc..  R.  Co.  v.  White,  99  Tex. 
3&9,  363.  89  SW  746.  122  AmSR  631, 
2  LRANS  110,  13  AnnCas  965. 

[a]  As  to  nama  of  Btatlon.! — Wliere 
a  passenger  inquires  of  a  conductor, 
brakeman,  or  other  employee  of  the 
train  as  to  the  name  of  a  station  at 
which  he  is  alighting,  it  Is  the  duty 
of  such  employee  to  give  correct  In- 
formation. Louisville,  etc.,  R.  Co,  v. 
Cook.  12  Ind.  A.  109.  38  NE  1J04. 

[b]  Ai  to  time  of  departure  of 
timin.. — (1)  Where  a  paBsenKer  re- 
quests a  station  agent  to  notify  him 
of  the  arrival  of  a  train  !n  time  to 
board  It,  the  carrier  Is  liable  If  he 
negligently  fails  so  to  do.  Schockley 
T.  Southern  R.  Co.,  93  S.  C.  638.  77  SE 
221.  (2)  But  it  has  been  held  that, 
where  a  person  Inquired  of  the  agent 
how  long  It  would  be  before  the  train 
arrived  and  was  told  that  it  was  one 
hour  behind  time,  and  missed  the 
train,  as  It  arrived  at  the  station  only 
forty-five  minutes  late,  he  had  no 
cause  of  action,  as  he  had  no  legal 
right  to  rely  on  the  statement  made 
by  the  agent,  as  he  could  not  infer 
that  the  train  would  not  pass  until 
an  hour  later.  Ohio,  etc.,  R.  Co,  v. 
Allender,  69  111.  A.  620. 

94.  Schockley  v.  Southern  R,  Co., 
93  S.  C.  B33.  77  SE  221;  Wilcox  v. 
Southern  R.  Co.,  91  S.  C.  71,  74  SE 
122;  Hunter  v.  Southern  R.  Co.,  90 
S.  C.  607,  7S  SB  1017;  Texas,  etc.,  R. 
Co.  v.  Conway,  (Tex.  Civ.  A.)  180  SW 
666. 

[a]  Correot  InfozuwtloB^If  rail- 
road station  agents  undertake  to  give 
information  to  passengers,  the  In- 
formation given  must  be  correct  to 
relieve  the  company  from  liability  for 
damages  from  giving  incorrect  In- 
formation. Schocklev  v.  Southern  R. 
Co.,  93  S.  C.  533,  77  SB  221. 

[b}  lIlBlnform»tion  as  to  trains. — 
A  passenger  misinformed  hy  a  ticket 
collector  that  he  might  take  a  later 
train  to  his  destination  was  not  re^ 
quired  to  know  that  such  train  had 
been  taken  off  by  reason  of  an  ad- 
vertisement of  the  fact.  Wilcox  v. 
Southern  R.  Co.,  91  S.  C.  71,  74  SE 
12S. 

[c]  VMntlkotlsed  Mps«MgitatlML>— 

A  carrier  of  passengers  Is  not  liable 
for  Illness  or  humiliation  caused 
plaintiff  by  Its  failure  to  connect  with 


a  train  on  another  road,  whore  Its 
agents  sold  tickets  only  to  the  con- 
necting point,  although  Its  trainmen 
represented  to  plaintiff  that  she 
could  catch  a  train  and  would  not 
have  to  stay  all  night  at  the  con- 
necting poinL  since  they  had  no  au- 
thority to  make  such  representations. 
Texas,  etc.  R.  Co.  v.  Conway,  (Tex. 
Civ.  A.)  180  SW  666. 

Kepresentatlons  and  acta  of  agent 
or  emplOTM  generally  see  supra 
9  1116. 

95.  Chicago,  etc.,  R.  Co.  v.  Floyd, 
(Ark.)  171  SW  918;  Lilly  v.  St.  Louis, 
etc.,  R.  Co.,  81  Okl.  621,  122  P  502,  39 
LRANS  663;  Wilcox  v.  Southern  R. 
Co.,  91  S.  C.  71,  74  SE  122;  Hasseltlne 
V.  Southern  R.  Co.,  76  S.  C.  141,  56 
SE  142,  6  LRANS  1009. 

[ai  Wbere  a  carrier  la  fully  ad- 
vised of  quarantine,  and  a  passenger 
asks  the  conductor  of  onet  of  its 
trains  for  Information  on  the  sub- 
ject. It  is  liable  for  falling  to  give 
him  Information  as  to  the  quarantine, 
which  would  manifestly  make  his  un- 
interrupted journey  Impossible.  Has- 
seltlne V.  Southern  R.  Co.,  75  S.  C. 
141.  E6  SE  142,  6  LRANS  1009  and 
note, 

[b]  Befnsal  to  Instmot. — A  car- 
rier Is  liable  where  a  passenger  is 
carried  beyond  the  junction  point  of 
her  route  and  to  a  town  where  she 
is  required  to  take  passage  on  an- 
other railroad  and  to  expend  an  addl* 
tlonal  sum  for  fare,  and  loses  time, 
because  of  the  carrier's  servant's  re- 
fusal to  Instruct  her  at  her  request 
Lilly  V.  St.  Louis,  etc.,  R.  Co..  31  Okl. 
521,  122  P  502,  39  LRANS  6ft3. 

96.  Missouri,  etc.,  R.  Co.  v.  Ken- 
drlck,  (Tex.  Civ.  A.)  82  SW  42. 

[a]  Xllnstratlon. — A  carrier  Is  not 
liable  because  the  agent  at  a  depot 
at  which  a  passenger  was  waiting 
for  a  train  was  cross  and  refused  to 
tell  her  the  name  of  the  town  or 
where  she  could  find  a  hotel,  and  on 
her  asking  for  water  merely  pointed 
to  a  tank  some  distance  away,  or 
because  men  and  boys  around  the 
station  jeered  and  laughed  at  her. 
Missouri,  etc.,  R.  Co.  v.  Kendrlck, 
(Tex.  Civ.  A.)  32  SW  42. 

97.  St.  Louis,  etc.,  R.  Co.  v.  Ad- 
cock,  52  Ark.  406,  12  SW  874. 

99.    See  supra  !S  1070-1077. 

99.    See  supra  B  1073. 

Sisobedience  of  nlM  as  oontsllni- 
tory  negligence  of  person  Injured  aee 
Infra  S  1487. 

1.    See  supra  5  1141. 

a.  Ga- — Southern  R.  Co.  v.  Huck 
aba,  14  Ga.  A.  311.  80  SE  697;  Souths 
orn  R.  Co.  '  v.  Planlgan,  10  Ga.  A. 
745.  74  SE  86. 

Ind. — Pittsburg,  etc.,  R.  Co.  t. 
Berryman,  11  Ind.  A.  640.  36  NE  728. 

N.  T. —  Gale  v.  Delaware,  etc..  R. 
C^.,  7  Hun  670:  HcUahon  v.  Third 
Ave.  R.  Co..  47  N.  T.  Super.  282. 

B.    C. — HeKeowtnvv.    Southern  R. 
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effect  is  made  by  statute.*  On  the  other  hand, 
unless  there  is  a  special  contract  as  to  the  train  on 
which  the  passenger  is  to  be  transported,  he  is  not 
entitled  to  take  any  particular  train,  but  has  the 
right  to  be  transported  only  in  accordance  with 
the  reasonable  r^olations  of  the  carrier;'  and  ho 
must  take  a  train  which,  under  the  regulations  of 
the  carrier,  will  take  him  to,  and  stop  at,  his  des- 
tination, and  he  has  no  right  to  transportation  on 
a  ti^  which  is  not  scheduled  to  stop  there,'  or 
which  under  the  r^^^^ioiis  Of  the  company  does 
not  receive  passengers  at  the  station  at  which  the 
passenger  desires  to  board  it." 

Bules  or  regulations  as  to  stopping  trains.  It  is 
a  well  ostablished  general  rule  that,  in  the  absence 
of  a  statutory  provision  to  tfae  contrary,  a  railroad 


Tenn. — I>oulBvllle,  etc.,  R.  Co.  v. 
Turner.  100  Tenn.  Sll,  47  SW  43 
LRA  140. 

[a]  Wlien  a  ouxUr  mui  Ita  ttmla 
over  a  portion  of  tbe  road  of 
oompany,  with  an  agreement  to  carry 
paasenerera  on  tickets  Issued  by  such 
other  company,  the  proceeds  of  which 
are  to  be  divided  between  the  two 
roads,  the  presence  of  the  Initials  of 
both  companies  on  the  ticket  and 
the  absence  of  any  limitation  as  to 
ita  being*  Intended  for  use  only  on 
particular  trains  will  strongly  Indi- 
cate to  a  purchaser  who  knows  that 
the  trains  of  both  companies  are  run 
over  the  road  that  the  ticket  Is  In- 
tended to  he  used  on  either  oom- 
Dany's  trains.  Pittsburgh,  etc.,  R. 
Co.  V.  Berryman,  11  Ind.  A.  640,  86 
NE  728. 

&   See  statutory  provisions. 

[a]  la  indna  Rev.  St  c  62  |  2 
provides  that  no  railroad  company 
shall  limit  the  right  of  a  ticket 
holder  to  a  train,  but  that  such 
holder  may  travel  on  any  train, 
whether  regular  or  express,  and  may 
stop  at  any  of  the  stations  along  the 
line  at  which  such  trains  stop,  pro- 
vided that  railroad  companies  may 
sell  excursion,  return,  or  special 
tickets  at  less  than  the  regular  rates, 
to  be  used  as  provided  by  the  ticket; 
and  where  defendant  sold  plaintiff  an 
excursion  ticket  to  M  and  return  for 
a  reduced  rate,  which  ticket  was  to  be 
good  only  on  continuous  trains,  the 
only  limitation  as  to  the  use  or  the 
ticket,  "provided  on  the  ticket,"  was 
that  It  should  be  good  on  continuous 
trains,  and  not  good  to  stop  off,  and 

filaintlff  could  ride  on  any  reeular 
rain,  provided  he  made  a  continuous 

Sissaf^e.  Crablree  v,  WashlnR'ton 
DUnty  R.  Co..  101  Me.  485,  64  A  B42. 

[b]  In  Horth  Oarollna  under  Code 
i  1963.  providing  that  railroads  shall 
run  their  passenger  trains  at  regular 
times,  to  be  fixed  by  public  notice, 
shall  furnish  sufficient  accommoda- 
tions for  passengers,  and  shall  be 
liable  to  the  party  aggrieved.  In  an 
action  for  damages,  for  any  neglect 
or  refusal  In  the  premises,  the  sched- 
ule of  trains  is  an  offer  which,  when 
accepted  by  a  person  by  asking  for 
a  ticket,  gives  him  a  legal  right  to 
be  transported  by  the  first  train 
stopping  at  his  destination.  Cole- 
man V.  Southern  R.  Co.,  138  N.  C. 
351,  60  SE  690. 

4.  Spannaglp  v.  Chicago,  etc.,  R. 
Co.,  31  III.  A.  460:  Claybrnnk  v.  Han- 
nibal, etc..  R.  Co.,  19  Mo.  A.  432; 
Paulltsch  v.  New  York  Cent.,  etc.,  R, 
Co.,  102  N.  T.  280.  6  NE  577:  Hurst 
v.  Gre.1t  Western  R.  Co..  19  C.  B. 
N.  S.  510,  IIB  ECL  310,  144  Reprint 
807. 

[a]  The  sale  of  a  ticket  shortly 
before  the  arrival  of  a  particular 
train,  or  while  It  is  standing  at  the 
station,  gives  no  specific  right  to 
transportation  on  that  train,  and  It 
la  not  necessary  to  hold  It  beyond 
Its  regular  time  of  starling  In  order 
to  accommodate  the  purchaser  of 
such  ticket.  Paulitsoh  v.  Xew  York 
rent.,  etc.,  R.  Co.,  102  N.  Y.  280,  6 
NE  B77, 


S.  Cal. — Wleland  v.  Southern  Pac 
Co.,  1  Cal.  A.  343.  82  P  226. 

Ind. — Pittsburgh,  etc.,  R.  Co.  v. 
Nusum,  50  Ind.  141.  19  AmR  70S; 
Pittsburgh,  etc.,  R  Co.  v.  Lightcap, 
7  Ind.  A.  249,  34  NE  243. 

Kan. —  Usher  v.  Chicago,  etc.,  R- 
Co..  71  Kan.  37B.  SO  P  961. 

Ky. —  Sears  v.  Louisville,  etc,  R. 
Co..  66  SW  726,  2S  KyL  162. 

Hd.— Dullng  v.  Philadelphia,  etc., 
R.  Co.,  66  Md.  120.  6  A  592. 

IXlss. — Illinois  Cent  R.  Co.  v.  Har- 
ris, 81  Miss.  208.  32  S  309,  95  AmSR 
468.  69  LJtA  742. 

N.  Y. — Newmark  v.  New  York 
Cent,  etc,  R.  Co.,  127  App.  Dlv.  68, 
111  NYS  379. 

Tex. — St.  IjOuIs  Southwestern  R. 
Co.  V.  UcCullough,  18  Tex.  Civ.  A. 
584.  46  SW  334. 

[a]  First  tzalB  lsavlBr'~A  ticket 
does  not  Import  a  contract  to  carry 
the  purchaser  to  his  destination  on 
the  flrst  train  leaving  the  point  of 
purchase,  after  the  purchase,  but 
merely  indicates  an  undertaking  to 
carry  the  purchaser  on  a  train  which, 
according  to  the  company's  time- 
table, stops  at  his  destination.  Usher 
V.  Chicago,  etc.,  R.  Co.,  71  Kan,  876, 
80  P  956. 

[b]  A  ronnd  trip  railroad  tiokot, 
good  for  only  one  mt,  is  good  for  a 
return  trip  on  the  only  train  return- 
ing that  day,  although  such  train  is 
not  scheduled  to  stop  at  the  station 
of  purchase-  Illinois  Cent.  R.  Co.  v. 
Harris.  81  Miss.  208,  32  S  309.  96 
AmSR  466,  59  LRA  742. 

[c]  Treight  train. — Where  a  car- 
rier customarily  accepts  on  a  certahi 
freight  train  passengers  for  stations 
at  which  it  makes  stops  necessary  for 
the  handling  of  freight,  the  carrier 
is  not  bound  absolutely  to  furnish 
such  transportation;  and  on  notify- 
ing passengers  that  the  train  will 
not  stop  at  a  certain  station  It  is 
their  duty  to  leave  the  train.  Wle- 
land V.  Southern  Pac.  Co.,  1  Cal.  A. 
843.  82  P  226.  Duty  to  carry  on 
freight  trains  generally  see  supra 
S  1066 

Duty  to  stop   at  d— thtatlow  see 

generally  Infra  S  1264. 

e.  Ohage  V.  Northern  Pac.  R.  Co., 
200  Fed.  128,  118  CCA  302. 

[a]  Diachargliiff  but  not  rsoeivmc 
passeng«rs<— A  carrier's  regulation 
for  the  operation  of  a  limited  train 
may  reasonably  permit  the  discharge 
of  passengers  at  a  particular  sta- 
tion, and  yet  prohibit  the  taking  on 
of  passengers  there.  Ohage  v. 
Northern  Pac.  R.  Co.,  200  Fed.  128, 
118  CCA  302. 

[b]  United  trains.— A  station 
agent's  afflrmative  answer  to  an 
Interrogation  as  to  whether  a  limited 
train  is  an  time  Is  not  a  representa- 
tion that  the  inquirer  will  be  per- 
mitted to  board  the  train  at  that 
station;  and  the  refusal  of  the  train- 
men to  permit  him  to  ride  on  a  lim- 
ited train  not  having  been  affected 
by  the  station  agent's  prior  statement 
that  the  train  was  on  time,  such 
statement  does  not  render  the  carrier 
liable  for  damages.  Ohage  v. 
Northern  Pac.  R.  Co.,  200  Fed.  128, 


company,  where  it  furnishes  reascmable  means  of 
reaching  all  stations  on  its  road  by  some  of  its 
trains,  may  make  rules  providing  that  particular 
trains  shall  stop  only  at  certain  stations;'  and  it 
incurs  no  legal  liability  because  in  foUowing  such 
reasonable  regulations  and  train  schedules  it  does 
not  stop  its  through  or  limited  trains  at  all  sta- 
tions." Where  a  nilroad  company  has  provided 
adeqioate  and  reasonable  facilities  for  the  aeeommo- 
dation  of  traffic  to  and  from  a  certain  place,  an 
order  of  the  corporation  commission  requiring  it  to 
stop  another  train  engaged  in  interstate  eomnjeree 
at  said  point  is  unreasonable.^ 

Schedules  m  timo-tablM.  Although  the  carrier 
may  be  liable  for  a  delay  caused  by  its  n^ligent 
failure  to  run  a  train  in  accordance  with  its  pub- 

118  CCA  302. 

7.  U.  S.— Oha*e  v.  Northm^  Pac 
R.         200  Fed.  128,  118  CCA  302. 

Ala.— Louisville,  etc..  R;  Co.  v. 
Maxwell,  190  Ala.  47,  6f  S  669. 

ArlL— Chli»go,  etc.  R.  Co.  v. 
Claunts,  99  Ark.  248,  138  SW  332. 
^  Oa.— Southern  R.  Co.  v.  Bailey,  148 
Oa.  610,  86  BE  847.  LRA1»1BE:  1041: 
Southern  R  Co.  v.  Vlanlsan,  10  Oa. 
A.  746,  74  BH  86. 

 Ind. — Bvansvllle,  etc,   R,   Co.  t. 

Wilson.  20  Ind.  A.  6.  60  NE  90 

Ky.— lAulavllle,  etc,  R.  Co.  v. 
Oaddle,  162  Ky.  206.  172  SW  614. 
LRA1916D  706  and  note;  Louisville, 
2i£;'-?-  Co.  V.  Scott,  141  Ky.  638.  133 
SW  800,  14  LRANS  206.  AnnC&«1912C 
647. 

Mich. — Lake  Shore,  etc.,  R.  Co.  y. 
Pierce,  47  Mich.  277,  11  NW  1B7. 

Hiss. — ^Taxoo,  etc.,  R.  Co.  v.  Walls. 
110  Hiss.  266.  70  S  349.  ' 
..Oh^Pennsylvanla  Co.  v.  Wents, 
37  Oh.  St  333. 

Okl. — Chlcan>,  etc,  R.  Co.  v. 
Sh««t».  164  PB60. 

S.  C. — Black  v.  Atlantic  Coast 
Line  R.  Co.,  82  S.  C.  478,  64  SB  418. 

^Tenn.— Southern  R.  Co.  v.  McNabb. 
ISO  Tenn.  197,  168  SW  767.  LRA 
1916B  761. 

Tex. — ^Texas,  etc.,  R.  Co.  v.  Bell. 
39  Tex.  Civ.  A.  412,  87  SW  780. 

Can. — Fielding  v.  Hamilton,  etc. 
St.  R.  Co.,  18  CanRCas  82. 

"In  the  absence  of  statutory  pro- 
hibition, a  regulation  of  a  railway 
company  forbidding  the  stoppage  of 
a  through  train  at  a  specified  place 
cannot  be  considered  an  unreasonable 
regulation,  where  other  trains  are 
scheduled  to  stop  at  that  place." 
Southern  R.  Co.  v.  Bailey,  143  Ga. 
610.  612.  86  SE  847,  LRA191KB  1043. 

[a]  A  railroad  oompany  has 
power,  snbjeot  to  llablUty  for  dan- 
affes  for  any  breach  of  contract  In- 
volved, to  determine  for  Itself  what 
trains  shall  stop  at  particular  places. 
Lake  Shore,  etc,  R.  Co.  v.  Pierce,  47 
Mich.  277.  11  NW  167. 

[b]  Where  adagnate  local  pas- 
senger tralllo  Is  provided  for  by  a 
carrier  between  two  points,  a  pecu- 
lation that  another  ti^n  should  not 
engage  therein  Is  reasonable.  Ohaae 
V.  Northern  Pac.  R.  Co.,  200  FM. 
128.  118  CCA  302. 

OonstitntioaaUfer  of  Matatss  vs- 
qulrlng-  trains  to  vtep  a*  stations  see 
Commerce. 

8.  Ohage  V.  Northern  Pac.  R.  Co.. 
200  Fed.  128.  118  CCA  302;  Kyle  V. 
Chicago,  etc.,  R.  Co.,  182  Fed.  613. 
105  CCA  151;  Atchison,  etc.  R.  Co.  v. 
Ganta.  38  Kan.  608,  17  P  64.  6  AmSR 
780;  Albin  v.  Gulf,  etc,  R.  Co..  43 
Tex.  Civ.  A.  170,  96  SW  689. 

[a]  rast  trains. — Where  a  car- 
rier has  provided  a  daily  passenger 
train  service  between  certain  sta- 
tions. It  Is  entitled  to  operate  a  sys- 
tem of  fast  trains  which  do  not  stop 
except  at  the  larger  cities  and  towna 
Albin  V.  ffulf.  etc..  R.  Co.,  43  Tex. 
Civ.  A.  170,  96  SW  689. 

9.  St.  Louis,  etc.,  R.  Co.  v.  Rey- 
nolds. 26  Okl.  804,  110  P  668.  138  Am 
SR  1003  and  note.  See  generally 
supra  i  1069. 


For  latsr  easM.  dsvslepnsjrts  and  (Aaaffes  In  the  law  see  cumulative  Annotations,  same  title, 
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lished  time-tables,"*  the  fact  that  sehedoles  of  tnuns 
are  still  in  ciretdation,  although  they  have  in  fact 
been  abro^ted,  does  not  bind  the  company  to  run 
its  trains  in  aceordanee  with  snch  sohedales;^^  nor 
is  the  company  bound  to  ran  a  train  according  to 
a  working  time-table  which  is  issued  only  for  the 
information  of  employees,  and  not  for  the  inform 
mation  of  the  pabhe." 

[$  1231]  2.  Duty  of  Faiseiiger  to  Inauire;  Tak- 
ing Wrong  Train  or  Oar."  It  is  the  duty  of  a  per- 
son about  to  take  a  train  or  car  to  inform  himself 
as  to  when,  where,  and  how  he  can  go,  or  stop,  ac- 
cording to  the  r^folations  uid  time-tables  of  the 
company;"  and  bffCore  boarding  a  train  or  car,  he 
is  bound  to  inform  himself  as  to  whether,  under 
the  TE^iations  of  the  earner,  it  will  stop  at  his 
destination;"  and  vithont  an  i^reoneut  or  special 
contract  providing  therefor,  he  has  no  right  to  in- 
sist on  the  company  changing  the  course  of  its  busi- 
ness for  his  aeconunodation  ox  to  serve  bis  eon- 
venienee,"  unless  the  carrier,  by  habitually  stopping 
the  train  at  that  place,  has  induced  the  passenger 
to  believe  that  its  rule  that  the  train  should  not 


stop  there  except  onder  ezoqttional  oiroumatanoea 
has  been  abn^ted.^'  In  the  absence  of  a  request 
for  information,  the  carrier  is  not  bouzid  to  inform 
a  ;fwssenger  as  to  the  time  of  de]^urture  of  its 
earliest  tnin  to  his  destination,"  or  as  to  the  track 
on  which  his  train  will  arrive." 

Taking  wrong  train  or  car.  Where  a  passenger 
takes  a  wrong  train  or  eax  throu|;h  his  own  fanlt 
or  mistake,  he  has  no  remedy  against  the  ecmipany 
for  damages;^  nor  is  the  coii4>any  bound  to  return 
him  to  the  point  where  the  mistake  was  made.'^ 
Where,  however,  a  passenger  takes  a  wrong  train 
or  car  through  the  misdirection  of  the  carrier's 
agent,  the  cairia  is  liable  for  the  resulting  dam- 
ages;*' and  this  rule  applies  whether  or  not  the 
agent's  act  was  negligent,  inadvertent,  willful,  or 
malicious;"  but  willfuTnesa,  midio^  or  other  a^^ 
vating  eironmstanees  mar  be  shown,  as  bearing  on 
the  amount  of  reoovex^.'*  And  it  has  been  held 
that  in  such  a  ease  it  is  the  dnty  of  the  company 
to  return  him  to  the  place  where  the  mistake  oc- 
curred, or  to  leave  him  at  sinne  point  where  he  will 
not  be  subjected  to  any  serious  annoyance  and  to 


Ul    8e»  Infra  S  1276. 

U.  Oliaire  t.  Northern  Pae.  R.  Co., 
too  Fed.        118  CCA  S02. 

'Toldors  are  voluntarily  lasued  by 
railroad  companies  for  the  Informa- 
tion of  the  public,  and  not  by  rea- 
son of  any  statutory  requirement  or 
public  duty.  It  would  be  impracti- 
cable to  recall  and  destroy  an  entire 
Issue  when  chansee  are  made  In 
train  service,  and  from  abundance  of 
caution  It  is  customary,  though 
perhaps  not  the  Invariable  practice, 
for  tnem  to  Insert  a  statement  In 
their  folders  that  the  right  is  re- 
served to  vary  therefrom  without 
notice.  Such  a  statement  appeared 
In  the  folder  the  plaintiff  consulted. 
Railroad  companies  are  not  held  to 
adhere  to  the  schedules  appearing 
In  their  folders  merely  because  they 
remain  extant  and  In  circulation. 
They  must  and  do  frequently 
change  the  service  of  their  tralna  to 
adjust  their  business  to  conditions 
as  they  arise,  and  it  is  common 
knowledge  that  information  thereof 
can  be  obtained  of  ticket  agents  and 
in  large  cities  at  Information 
bureaus  established  for  the  purpose." 
Ohage  V.  Northern  Pac.  R.  Co..  200 
Fed.  128.  131,  118  CCA  302. 

18.  Geer  v.  Mlchigaji  Cent.  R.  Co.. 
142  Mich.  511,  106  NW  72. 

IS.  BJeotioii  of  passenger  taUu 
wxtaur  tnlB  or  car  see  supra  i  1177. 

14.  Ala.— -Louisville,  etc.,  R.  Co. 
V.  Maxwell.  190  Ala.  47.  66  S  669. 

Fla. — Florida  Bast  Coast  R.  Co.  v. 
Carter,  67  Fla.  336,  66  S  264,  Ann 
Ca8l916E:  1299. 

Ind. — Pittsburgh,  etc..  R.  Co.  v. 
Nuzum.  50  Ind.  141.  19  AmR  703: 
Evansvllle.  etc..  R.  Co.  v.  Wilson,  20 
Ind.  A.  6,  50  NE  90. 

Kan. — Atchis<»i.  etc.,  R.  Co.  v. 
aantB,  88  Kan.  608.  17  P  B4,  6  AmSR 
780. 

Ulch. — Lake  Shore,  etc„  R.  Co.  v. 
Pierce,  47  Mich.  277.  11  NW  157. 

Tex. — Missouri,  etc^  R.  Co.  v. 
Walden.  (Civ.  A.)  46  SW  87. 

N.  S. — O'Connor  v.  Halifax  Elec- 
tric Tramway  Co..  38  N.  S.  212  [app 
dism  87  Can.  S.  C.  623,  1  BRC  427,  3 
AnnCas  1074]. 

"It  Is  undoubtedly  true  that  where 
some  trains  make  greneral  and  some 
only  partial  stoppages  the  passenrer 
should  not  disregard  reasonable 
means  of  Information  in  regard  to 
his  proper  course."  Lake  Shore,  etc., 
R.  Co.  V.  Pierce,  47  Mich.  277.  281, 
11  NW  157. 

Hbm  ftoring  which  tloket  must  be 
WNd  see  supra  tS  1138-1140. 

U.  U.  S. — Texas,  etc.,  R.  Co,  v. 
Ludlam,  67  Fed.  481,  6  CCA  454. 

Ala. — Louisville,  etc,  R.  Co.  v. 
Iffaxwell,  190  Ala.  47,  66  8  669. 
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Oa. — Southern  R.  Co.  Bailey,  148 
Oa.  610,  86  8E  847.  LRA1915B^1048. 

Ind. — Conner  v.  ClUsens'  St,  R.  Co., 
146  Ind.  480,  45  NB  662:  Dtliman  v. 
Chicago,  etc.,  R.  Co.,  (A.)  88  NE 
878. 

Mo. — Powell  V.  St  Louis,  etc.,  R. 
Co.,  229  Mo.  246,  129  SW  B6S. 

Oh. — Pennsylvania  Co.  v.  Wents, 
87  Oh.  St  888. 

Okl. — Chicago,  etc,  R.  Oo.  v. 
Sheets,  154  P  650. 

8.  C.— Black  V.  Atlantic  Coast 
Une  R.  Co.,  88  S.  C.  478.  64  8E  418. 

Tex.— AlUn  Oulf,  etc.  R.  Co.,  48 
Tex.  Civ.  A.  170,  95  SW  589;  Texas, 
etc.,  R.  Co.  V.  Bell,  88  Tex.  Civ.  A. 
412,  87  SW  780. 

[a]  Seasons  for  rvle<— -"Schedules 
of  railway  companies  of  their  trains 
are  made  by  them  with  reference  to 
the  convenience  of  the  public,  and 
any  one  who  wishes  to  enjoy  as  a 
passenger  the  privileges  aflorded  the 
public  by  a  railway  company  as  a 
carrier  of  passengers  must  bring 
himself  within  the  requirements 
placed  upon  the  public  in  the  enjoy- 
ment of  that  relatlonsdilp.  'Reason- 
able regulations.'  as  contained  In 
the  statute,  would  become  meaning- 
less. If  a  carrier  of  paasengera  were 
compelled  to  conduct  Its  business 
and  arrange  its  sohedules  to  suit  the 
convenience  of  each  individual  pas- 
senger, and  not  base  its  regulations 
upon  the  public  good  and  conveni- 
ence; for.  under  such  circumstances, 
the  number  of  regulations  would  be 
coextensive  with  the  patronage  of 
the  road."  Southern  R.  Co.  v.  Bailey, 
143  Ga.  610,  614,  86  SE  847,  LRA1S16 
E  1043. 

[b]  Presui^tioti.  of  knowledge.— 

A  constant  traveler  on  a  line  of  rail- 
road Is  presumptively  chargeable 
with  knowledge  of  the  points  at 
which  trains  on  the  line  will  stop. 
Powell  V.  St  Louis,  etc.,  R.  Co..  229 
Mo.  246.  129  SW  963. 

la  Chicago,  etc.,  R.  Co.  v.  Sheets, 
(Okl.)  154  P  660. 

Duty  to  stop  at  destination  niUUr 
special  oontraet  see  generally  Infra 
i  1265. 

17.  Wfeland  v.  Southern  Pac.  R. 
CO..  1  Cal.  A  343.  82  P  226;  Alhln 
V.  Gulf.  etc..  R.  Co.,  43  Tex.  Civ.  A. 
170,  96  SW  689. 

[a]  Custom  to  oaitry  on  freight 
tram. — Where  a  railroad  company 
customarily  accepted  passengers  on 
a  certain  frel^t  train,  plaintiff,  de- 
siring transportation  with  knowledge 
of  such  custom,  was  not  bound  to 
make  special  and  Independent  In- 
quiry with  reference  to  whether  the 
train  would  stop  at  his  destination 
In  tha  absence  of  notice  to  the  con- 
trary.  Wleland  t.  Southern  Pac  Co., 


1  Cal.  A.  848,  82  P  226. 

IS.  Latimer  v.  St.  Louis  South- 
western. R.  Co.,  40  Tex.  Civ.  A.  614. 
90  SW  666  (from  a  junction  point). 

19.  Johnson  V.  Seaboard  Air  Line 
R.  Co..  18  Ga.  A.  298,  79  SE  91. 

BO.  Louisville,  etc..  R.  Co,  v.  Max- 
well, 190  Ala.  47,  66  6  669;  Loul«- 
vllle,  etc..  R  Co.  v.  Gaddle.  162  Ky. 
205,  172  SW  514.  LRA1916D  705  and 
note;  Duling  v.  Philadelphia,  etc,  R, 
Co.,  66  Md.  120,  6  A  592. 

Taking  train  not  stopplar  at  des- 
tlMtlon.  see  Infra  }  1264. 

81.  Johnson  v.  Seaboard  Air  Line 
R.  Co.,  13  Ga.  A.  298,  79  SE  91:  Brown 
V.  InterborouKh  Rapid  Transit  Co..  66 
Misc.  637,  10?  NTS  629. 

33.  Southern  R.  Co.  v.  Farquhar. 
192  Ala.  415.  68  S  289;  LouIsvUle,  etc., 
R.  Co.  V.  Cannon.  158  Ala.  463,  48  B 
64;  Robertson  v.  L.oui8vllle,  etc.,  R. 
Co.,  142  Ala.  216,  37  S  »31;  Dillon  v. 
Llndell  R.  Co.,  71  Mo.  A.  631:  Chl- 
oago,  etc.,  R.  Co.  v.  Sheets.  (Okl.)  164 
P  ^60. 

[a]  A  passenger  may  rely  on  a 
direotlon    of  trainmen   as   to  the 

proper  car  to  be  taken,  and  la  not 
chargeable  with  contributory  neell- 
gence  for  following  that  direction, 
although  a  mistake  resulting  there- 
from might  have  been  avoided  by 
making  other  Inquiries  or  taking 
other  steps  of  that  nature.  Robert- 
son V.  Louisville,  etc,  R.  Co.,  142 
Ala.  21S,  37  S  831. 

[b]  Followlaff  nuKtluialBea  dS^ 
reotunstf— Where  a  passenger,  rely- 
ing on  the  direotlon  of  a  servant  who 
has  no  authority  to  Instruct  passen- 
gers am  to  the  movement  of  trains, 
takes  a  car  against  the  direction  of 
the  conductor  who  informs  her  that 
It  will  not  carry  her  to  her  destina- 
tion, <Ae  assumes  the  risk  of  the  au- 
thority of  the  former  to  direct  the 
destination  of  the  car.  Dillon  v.  Lln- 
dell R.  Co.,  71  Mo.  A.  681. 

[c]  Oateman  at  union  depot^In 
an  action  against  a  railroad  company 
because  a  gateman  at  a  union  depot 
negligently  misdirected  plalntifF  to  a 
train  of  another  road,  based  on  the 
theory  that  the  gateman  was  defend- 
ant's agent  only,  and  not  a  Joint 
aarent  of  defendant  and  others,  proof 
that  the  gateman  was  defendant's 
servant,  that  while  so  acting  he  mis- 
directed plaintiff,  and  that  thereby 
plaintiff  suffered  Injury,  authortaes  a 
recovery  Irrespective  of  the  theory 
of  Joint  agency.  Louisville,  etc.,  R. 
Co.  V.  Cannon.  168  Ala.  455.  48  S  64. 

33.  Robertson  v.  Louisville,  etc. 
R.  Co..  142  Ala.  216,  87  S  881. 

M.  Robertson  v.  Louisville,  etc. 
R.  Co.,  142  Ala.  216,  87  S  881.  See 
also  intra  |  1281. 
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retam  him,  by  the  first  returning  train,  to  the  place 
where  he  took  the  wrong  train.  Where  a  person 
boards  a  street  car  which  does  not  run  all  the  way 
to  his  destination  without  inquiring  as  to  that  fact, 
there  is  no  contract  to  carry  him  beyond  the  point 
to  which  the  ear  does  mn.**  Where  the  carrier's 
employees  discover  the  fact  that  a  passenger  has 
boarded  the  wrong  train  or  ear,  they  are  bound  to 
inform  him  of  his  mistake  and  to  afford  him  a  rea- 
sonable opportunity  to  get  off  in  view  of  all  the 
facts;"  if  the  train  is  on  its  way,  they  should  in- 
form him  of  his  mistake,  so  that  he  may  get  off  at 
a  regular  stop,  if  any,  before  reaching  his  destina- 
tion, and  continue  his  journey  on  another  train 
but  they  may  simply  tell  him  what  to  do  and  ordi- 
narily leave  him  to  follow  their  directions." 

[$  1232]  O.  Route  to  Be  Pursued.'"'  Where  a 
company  operates  direct  and  indirect  or  circuitous 
lines  of  road  between  two  points,  through  passen- 
gers traveling  on  a  simple  contract  to  carry  from 
one  point  to  another  roay  be  required  to  go  by  the 
most  direct  route  and  to  pay  extra  fare  for  trans- 
portation if  they  go  by  the  longer  route  ;^  and 
neither  the  failure  of  the  company  to  notify  a  pas- 
senger of  such  regulation,  nor  of  its  conductor  as 
to  the  necessity  of  chan^ng  cars  at  a  certain  point 
en  ronte^  will  affect  the  contractual  rights  of  the 
parties."  Where  a  stock  contract  provides  for  the 
free  passage,  both  wa^^,  of  the  shipper,  but  does 
not  name  the  route  to  be  taken  in  returning,  a  gen- 
eral Msa^  known  to  the  shipper,  permitting  persons 


holding  such  contracts  to  take  either  of  two  routes, 
becomes  a  part  of  the  contract.^"  But  the  carrier 
is  liable,  where  on  inquiry  by  an  intending  passen- 
ger it  negligently  fails  to  inform  him  as  to  the  best 
and  quickest  route  of  travel.^  A  passenger  is  not 
entitled  to  recover  for  a  failure  to  transport  him 
over  a  certain  route,  where  his  injuries  are  caused 
by  his  own  negligence  in  attempting  to  ride  on  a 
ticket  not  entitling  him  to  pass^fc  over  such  route 
but  where,  through  the  fault  of  the  carrier's  agent, 
a  passenger  is  given  a  wrong  ticket,  and  the  latter, 
on  discovering  the  mistake,  uses  due  care  in  select- 
ing a  route  to  his  desired  destination,  the  carrier  is 
liable  for  damages,  although  he  selects  a  route  which 
causes  him  more  discomfort  than  another  which  he 
m^ht  have  selected  would  have  caused.**  A  passen- 
ger is  not  bound  by  his  signature  to  an  interstate 
ticket,  calling  for  transportation  over  a  shorter 
route,  where  he  has  paid  the  fare  for  the  longer 
routc.^^  A  street  car  passenger  is  entitled  to  be 
carried  to  his  destination  by  the  most  direct  route." 

1233]  D.  Beceiviug  and  Taking  Up  Passen- 
gers.^ A  passenger  has  the  right  to  be  admitted  to 
the  proper  train  for  transportation  under  his  con- 
tract, and  he  may  recover  damages  if  wrongfully 
refused  admission  to,  or  transportation  on,  such 
train." 

Opportunities  to  board  train.  Opportunities  for 
taking  the  proper  train  at  the  proper  place  must  be 
afforded  under  reasonable  regulations,'^  and  a  pas- 
senger desiring  to  take  a  train  scheduled  at  a  par- 


as. St.  Loula  Southwestern  R.  Co. 
V.  Pniltt.  (Tex.  Olv,  A.)  78  SW  698 
[writ  of  error  den  97  Tex,  487,  80 

SW  72]. 

"Qenerally,  when  a  passenger  by 
mistake  boards  ttie  wronsr  train,  ft 
Is  the  duty  of  the  company  to  return 
him  to  the  place  where  the  mistake 
occurred,  or,  at  least,  leave  him  at 
some  point  where  he  would  not  be 
mbjected  to  any  serious  annoyances, 
and  to  return  him  to  the  place  where 
he  took  the  wrong  train  by  the  first 
returning  train."  St.  Louis  South- 
western R.  Co,  V.  PruUt,  (Tex.  Civ. 
A.)  79  SW  598,  GOO. 

aa.  Braymer  v.  Seattle,  etc.,  R. 
Co.,  85  Wash.  846,  77  P  495. 

[a]  A  atetMnent  by  the  anperln- 
tebdent  of  t3i«  oompany,  who  was  on 
the  car,  after  arriving'  at  the  point 
where  it  stopped,  that  he  would  tell 
the  conductor  on  the  car  bound  for 
tho  passenger's  deetlnation  to  pick 
plaintiff  up,  did  not  constitute  a  con- 
tract to  carry  plaintiff  to  such  desti- 
nation without  additional  fare,  at 
least  In  the  absence  of  evidence  of 
any  custom  so  to  transfer  passengers 
without  the  payment  of  additional 
fare;  and  a  further  statement  by  the 
superintendent,  made  the  next  day. 
that  he  had  intended  to  tell  the  con- 
ductor to  pick  plaintiff  up,  but  had 
forgotten  so  to  do,  was  no  part  of 
the  original  contract,  and  showed  at 
most  no  more  than  an  intention  to 
authorize  gratuitous  carriage  of 
plalntlfT  to  his  destination.  Braymer 
V.  Seattle,  etc.,  R.  Co.,  35  Wash.  346, 
77  P  495. 

[b]  Time  of  leavlng^Where  the 
passenger  made  no  inquiry  as  to  the 
destination  of  the  car.  It  was  Imma- 
terial, on  the  que.^tion  of  his  con- 
tract of  carriage,  that  the  car  which 
he  boarded  >eft  at  about  the  time 
that  the  car  for  his  destination  ordi- 
narily left,  Braymer  v.  Seattle,  etc., 
R.  Co.,  35  Wash.  346,  77  P  496. 

37.  Southern  R.  Co.  V.  Farquhar, 
192  Ala.  415.  68  S  289. 

38.  Tazoo.  etc.,  R.  Co.  v.  Walls, 
110  Miss.  256,  70  S  349. 

29.  Cincinnati,  etc..  R.  Co.  v. 
Raine.  130  Ky.  454.  113  SW  495.  132 
AmSR  400,  19  L.RANS  753:  Illinois 
Cent.  R.  Co.  v.  Harper,  83  Hiss.  660. 


36  S  764.  102  AmSR  469,  64  L.RA  283. 

ao.  Ejection  of  person  taktng 
wronff  train  see  supra  |  1177. 

31.  Duke  V.  Metropolitan  St.  R. 
Co.,  166  Mo.  A.  121.  148  SW  166; 
Kelly  V.  New  York  City  R.  Co.,  192 
N.  T.  97,  84  NE  669  faff  119  App. 
DIv.  223.  104  NTS  661  (rev  62  Misc. 
685,  102  NYS  742}];  Bennett  v.  New 
York  Cent,,  etc.,  R.  Co.,  69  N.  Y.  594, 
25  AmR  260;  Church  v.  Chicago,  etc., 
R.  Co..  6  S.  D.  235,  60  NW  854.  26 
LRA  616;  Whitham  v.  Chicago,  etc, 
R.  Co..  43  Wash.  30,  85  P  862.  Com- 
pare Dancey  v.  Canada  Grand  Trunk 
K.  Co.,  19  Ont  A.  664  (holding  that 
a  condition  In  a  ticket  via  'Mirect 
line"  is  meaningless  when  all  of 
three  possible  routes  are  circuitous, 
although  one  is  shorter  in  point  of 
mileage). 

[a]  A  ticket  ealUng  for  truiapor^ 
tatlon  over  »  main  lin*  does  not  enti- 
tle a  passenger  to  round  trips  over 
branch  lines  intersecting  sucn  main 
line.  Whitham  v.  Chicago,  etc.,  R. 
Co.,  43  Wash.  30.  86  P  862. 

33.  Church  V.  Chicago,  etc.,  R. 
Co.,  6  S.  T>.  236,  60  NW  854,  26  LrA 
616.  But  see  Illinois  Cent.  R.  Co.  v. 
Harper,  83  Miss.  560,  35  S  764,  102 
AmSR  469,  64  LRA  283  (holding  that 
a  rule  requiring  a  passenger  to  go 
by  a  direct  route  is  not  binding  on 
such  passenger  In  the  absence  of 
knowledge). 

33.  Mllroy  v.  Chicago,  etc.,  R.  Co., 
98  Iowa  188,  67  NW  276. 

34.  Southern  R.  Co.  v.  Nowlin,  156 
Ala.  222,  47  S  180,  130  AmSR  91; 
Mace  v.  Southern  R.  Co.,  161  N.  C. 
404.  66  SE  842,  24  IjRANS  1178  and 
note. 

[a]  ZUnstratlou. — A  carrier  which, 
on  inquiry  by  an  Intending  passen- 
ger, negligently  failed  to  Inform  her 
as  to  the  best  and  quickest  route  of 
travel,  la  liable  for  any  Injury  prox- 
imately resulting,  although  the  pas- 
senger did  not  purchase  her  ticket 
until  the  next  day  after  receiving  the 
informalton.  when  she  purchased  It 
In  reliance  thereon,  and  although  she 
had  the  opnortunlty  of  consulting  the 
ofllcial  railroad  guide,  from  which 
the  carrier  got  its  Information,  as  to 
routes.  Southern  R.  Co.  v.  Nowlin. 
156  Ala.  222,  47  3  180,  130  AmSR  91. 


3S.  Saunders  v.  Atlantic  Coast 
Line  R.  Co.,  101  S.  C.  11,  85  SE  167. 

86.  Texas,  etc..  R.  Co.  v.  Arm- 
strong, (Tex.  Civ.  A.)  41  SW  833. 

37.  Jordan  v.  Southern  R.  Co.,  100 
S.  C.  284,  84  SE  871. 

Knowledge  and  assent  of  pMaemgw 
to  conditions  see  generally  supra 
I  1187. 

38.  Goodman  v.  New  York  R.  Co.. 
88  Misc.  95,  160  NTS  702. 

39.  StLty  to  recetTS  mA  txmmsport 
pasaengara  ganaraUr  see  supra  l| 
1063-1068. 

40.  Cleveland,  etc..  R.  Co.  v.  Kins- 
ley, 27  Ind.  A.  135.  60  NE  169,  87  Am 
SR  246;  Northern  Cent  R.  Co.  v. 
O'Connor,  76  Md.  207,  24  A  449.  SB 
AmSR  422,  16  LRA  449;  Baltimore, 
etc.,  R.  Co.  V.  Carr.  71  Md.  186.  17  A 
1 062 ;  Dickerman  v.  St.  Paul  Union 
Depot  Co.,  44  Minn.  493.  46  NW  907. 

41.  Ala. — ^Birmington  R.  Light,  etc., 
Co.  V.  Anderson.  3  Ala.  A.  424,  67  S 
103. 

Ga. — Payton  v.  Gulf  Line  R.  Co.,  4 
Ga.  A.  762.  62  SE  469. 

111. — ^Wabash,  etc.,  R.  Co.  v.  Rec- 
tor, 104  111.  296. 

Ind. — Cleveland,  etc.,  R.  Co.  v. 
Wade,  18  Ind.  A.  346,  48  NE  12. 

Ky. — Chesapeake,  etc.,  R.  Co.  t. 
Austin,  137  Ky.  611,  126  SW  144,  1» 
AmSR  307. 

Miss. — Jackson  Blectric  R.,  etc..  Co. 
V.  Lowry,  79  Miss.  431.  30  S  634. 

N.  C. — Phillips  V.  Southern  R.  Co.. 
124  N.  C.  123,  32  SE  388,  45  LRA  168. 

Tex. — Trinity,  etc.,  R.  Co.  v.  Vo«s, 
(Civ.  A.)  160  SW  663:  St.  Louie 
Southern  R.  Co.  v.  Germany,  (Civ, 
A.)  66  SW  586. 

[a]  Balatlva  duty  of  carrier  mUI 
pasaeager  aa  to  boarding  and  learlur 
tnkln, — "It  la  the  duty  of  every  rail- 
road company  to  cause  its  passenger 
trains  to  stop  at  each  statfon  adver- 
tised  as  a  place  for  receiving  and 
discharging  passengers,  a  sumcient 
length  of  lime  to  receive  and  let  off 
passengers  with  safety,  and  to  pro- 
vide a  reasonably  safe  way  of  reach- 
ing and  departing  from  their  cars  at 
all  usual  stations,  and  It  is  the  duty 
of  passengers  to  exercise  ordinary 
care  for  their  safety  on  attempting 
to  take  passage  on  railway  cars. 
These  respective  duties,  as  well  aa 


For  later  oaaaa,  dartfopmantB  and  ekasffaa  In  the  law  ace  oumalatlve  Annotation*,  Bam*  tlUa.  ptiMm^C  note  niunber. 
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tteular  station  ma^  recover  damages  if  he  is  not 
given  tlie  opportunity  so  to  do  by  the  stopping  of 
the  train/^  or  by  its  leaving  the  station  yards  with- 
out coming  to  the  depot  where  it  is  accustomed  to 
receive  passengers.*'  As  to  regular  passenger  trains 
it  is  the  duty  of  the  carrier,  in  the  exercise  of  rea- 
sonable care,  to  fumi^  the  passenger  opportunitjr 
to  get  on  board  the  train  at  the  usual  passenger 
platform;**  but  as  to  freight  trains  canyii^  pas- 
sengers, a  custom  to  stop  the  car  on  which  passen- 
gers are  to  be  transported  at  some  distance  from  the 
platform  may  be  reasonable  and  proper,  and  the 
passenger  cannot  complain  that,  waiting  on  the 
regular  passenger  platform,  he  had  no  opportunity 
to  enter  the  passenger  car  of  the  freight  train. 
Where,  however,  a  carrier  stops  its  train  or  car  to 
receive  passengers,  it  impliedly  invites  them  to 
board  the  train,  and  the  invitation  continues  as  long 
as  the  train  remains  standing;**  and  where  the  train 
or  car  stops  the  usual  length  of  time  or  long  enough 
to  allow  passengers  to  get  oft  or  on,  the  carrier 

all  others  that  tend  to  the  security 
of  passengers,  neither  partr  ought  to 
omit."  Wabash,  etc.,  B.  Co.  v.  Rec- 
tor. 104  IlL  296,  302. 


[1>]    Staw  aBfl  plMe  of  tmwMw 

-A    contmon    carrier  of 


passengers  may  establish  reasonable 
rules  and  regulations  in  regard  to 
the  times  and  the  places  of  recelvlne 
passengers.  Birmlngton  R.  Light, 
etc.,  Co.  V.  Anderson,  3  Ala.  A.  434, 
&7  S  163.  Safety  of  jlace  for  board- 
Ine  generally  see  Infra  |  1340. 

[cl  """""t  oar.— -a  rule  of  a 
street  rallroacl  company  that  where 
its  cars  stop  beyond  the  crossing  they 
ahsll  not  be  backed  to  receive  a  per- 
son who  has  properly  signaled  Is  un- 
reasonable, when  applied  to  a  pasaen- 
ger  on  a  rainy  night,  on  a  muddy 
road,  the  car  stopping  forty  feet  b«- 

iond  the  crossing,  and  the  passenger 
aving  seven  blocks  to  walk  unless 
he  gets  passage.  Jackson  EHectrlc 
R.,  etc.,  Co.  V.  Lowry,  79  Miss.  431. 
30  8  634. 

£d]  VXDslmat*  Qsnss^The  fail- 
ure of  a  railroad  company  to  furnish 
reasonable  and  proper  facilities  for 
taking  a  train  which  left  the  station 
at  the  same  time  as  another  train  on 
the  track  between  the  station  and 
the  first  train  was  the  proximate 
cause  of  the  failure  of  a  protective 
passenger  to  take  his  train.  Trinity, 
etc.,  R.  Co.  V.  Voss,  (Tex.  Civ.  A.) 
160  SW  663. 

48.  Ballard  v.  Cincinnati,  etc.,  R. 
Co.,  15  KyL  703;  Wilson  v.  New  Or- 
leans, etc.,  R.  Co.,  63  Miss.  362:  Pur- 
cell  V.  Richmond,  etc.,  R.  Co.,  108  N. 
C.  414,  12  SB  954,  956,  12  LRA  113. 

43.  Payton  v.  Gulf  Line  R,  Co.,  4 
Oa.  A.  762,  62  SB  469. 

44.  See  Infra  S  1366. 

45.  Ohio,  etc..  R  Co.  v.  Brown.  46 
III.  A.  137:  Connell  v.  Mobile,  etc., 
R.  Co.,  (Miss.)  7  S  344;  Browne  v. 
Raleigh,  etc.,  R.  Co.,  108  N.  C.  34,  12 
SE  968. 

Ihrtr  as  to  aUglitlng  passeagexs 

see  infra  f  1S74. 

46.  Ilsa  V,  Chicago,  etc.,  R,  Co.,  186 
Ho.  A.  718,  176  SW  491. 

Opportunity  and  time  for  tioavdliv 
ffaaini^  see  infra  |  1365. 

47.  CTiesapeake,  etc.,  R.  Co.  v. 
Austin.  137  Ky.  611,  126  SW  144,  136 
AmSR  307;  Mitchell  v.  Augusta,  etc., 
R  Co..  87  S.  C.  876,  69  SB  664.  81 
LRANS  442  and  note:  Pickett  v. 
Southern  R.  Co.,  69  S.  C  446,  48  SB 
466. 

[a]  Tlair  ststloit. — ^Where  a  pas- 
senger Is  not  at  a  flag  station  when 
the  car  arrives  It  is  not  bound  to 
wait.  Mitchell  v.  Augusta,  etc.,  R. 
Co.,  87  S.  C.  876,  69  SB  664,  81  LRA 
NS  442. 

48.  Chesapeake,  etc.,  R.  Co.  v.  Aus- 
tin, 137  Ky.  611,  126  SW  144,  136  Am 
SR  307. 

49.  U.  S. — Morse  v.  Duncan,  14 
Fed.  896. 

Ga. — Southern  B.  Co.  v.  Wallls,  138 


Ga.  563.  66  SB  870.  30  URANQ  401. 
18  AnnCas  67;  Central  of  Cteorglft  R. 
Co.  V.  Dutton,  7  Ga.  .A.  7S6,  68  SB 

307. 

111. — Illinois  Cent.  R.  Co.  v.  Sid- 
dons,  63  111.  A.  €07. 

La. — Pltard  v.  New  Orleans  R,, 
etc.,  Co.,  120  La.  925,  45  S  948. 

Miss. — Gulf,  etc.,  R.  Co.  v.  Dixon, 

71  S  906;  Gulf,  etc..  R.  Co.  v.  Dixon, 
70  S  898;  St.  Louis,  etc.,  R.  Co.  v. 
Garner,  96  Miss.  577,  51  S  273:  Wil- 
son V.  New  Orleans,  etc.,  R.  Co.,  68 
Miss.  352. 

N.  C. — Williams  v.  Carolina,  etc., 
R.  Co.,  144  N.  C.  498,  67  SB  216,  12 
LRANS  191.  12  AnnCaa  1000. 

S.  C. — Mllhous  V.  Southern  R.  Co., 

72  S.  C.  442.  62  SB  41,  110  AmSR  620. 
Tex, — San  Antonio,  etc,  R.  Co.  v. 

Siafford,  (Civ.  A.)  48  SW  1106;  Gulf, 
etc.,  R.  Co.  V.  Barnett.  19  Tex.  Civ. 
A.  626.  47  SW  1039. 

[a]  Unproper  feigiiaL^(l)  A  rail- 
road company  Is  entitled  to  have 
trains  started  and  stopped  by  Us  em- 
ployees, and  where  it  maintains  an 
agent  at  a  flag  station  whose  duty  it 
Is  to  signal  trains  to  stop,  the  engi- 
neer's failure  to  stop  a  train  on  the 
signal  of  a  prospective  passenger  is 
not  negligence;  and  hence.  In  an  ac- 
tion for  damages  for  failure  to  stop, 
it  was  error  to  submit  the  question 
whether  the  engineer  should  have 
obeyed  a  signal  made  by  others  than 
the  agent.  St.  Louis,  etc.,  R.  Co.  v. 
Garner,  96  Miss.  577.  51  S  273.  (2) 
Where  a  person,  desiring  to  take 
passage  at  night  at  a  station  where 
trains  stopped  only  when  flagged  or 
signaled,  waved  a  nandkerchlef  at  a 
train  as  a  signal  to  stop,  which  it 
failed  to  do,  and  it  appeared  from 
the  evidence  that  the  usual  way  of 
stopping  trains  was  to  wave  a  light, 
the  company  was  not  liable  for  fall- 
ing to  stop  the  train,  St.  Irfiuls,  etc., 
R.  Co.  v.  Berryhlll,  3  Tex.  A.  Civ. 
Cas.  S  319. 

[b]  Place  of  gMiig  slgnaL — ^A 
person  giving  a  signal  to  a  motor- 
man  to  stop  should  stand  at  or  rea- 
sonably near  the  place  at  which  it  Is 
usual  to  stand  to  signal  a  car;  a 
motorman  and  a  conductor  cannot  be 
expected  to  heed  signals  to  stop  from 
other  places  than  the  regular  stops, 
and  are  not  held  to  the  neresslty  of 
seeing,  with  a  view  of  stopping  for, 
those  who  give  the  signal  while  the 
train  is  running,  Pltard  v.  New 
Orleans  R.,  etc.,  Co.,  120  La.  925,  45 
S  943. 

[c]  An  advertlsemeut  that  the 
train  will  stop  only  on  signal  at  a 
certain  station  does  not  amount  to  a 
regulation  that  the  train  will  stop 
there  on  signal  so  as  to  render  the 
company  liable  for  failure  to  stop. 
Lake  Erie,  etc.,  R.  Co.  v.  Peo.,  42  III. 
A.  387;  Wilson  v.  New  Orleans,  etc., 
R.  Co..  83  Miss.  352 

[d]  Bxonrslon  traln^Where  it  Is 
the  annual  custom  of  the  railroad 


owes  no  duty  to  hold  its  train  for  a  belated  paasoi- 
ger,*^  although  he  is  prevented  from  presenting 
himself  at  the  train  in  time  by  reason  of  the  crowd 
at  the  station.*" 

Duty  to  stop  on  signal.  Where  by  r^:ulation  or 
custom  a  train  is  to  be  stopped  on  signal,  such  as 
at  a  flag  station,  for  tiie  taking  on  of  passengers, 
the  carrier  will  be  liable  in  damages  for  not  stop- 
ping a  train  and  taking  on  a  passenger  when  the 
proper  signal  is  given  ;*'  and  this  also  applies  as  to 
street  cars,  where  the  duty  is  to  stop  in  aeoordanoa 
with  the  usual  r^ulations,  on  signal."* 

Bn^  to  give  startmg  signal  The  carrier  by  rail 
is  usually  bound  to  give  reasonable  signals  of  the 
starting  of  its  trains  so  that  passengers  may  go  on 

[$  1234]  £.  Accommodations  and  Facilitira 
during  Transit — 1.  In  Oeneral.'''  It  is,  in  gen- 
eral, the  duty  of  a  carrier  of  passengers  to  provide 
accommodations  fit  and  suitable  for  their  safe  and 
comfortable  transportation,^  and  to  use  every  rea- 

company  to  run  an  excursion  train 
which  always  stops  on  flag  at  a  cer- 
tain station  to  take  on  passengers, 
and  no  notice  Is  given  to  the  publio 
that  the  custom  will  be  changed,  by 
the  course  of  business  and  estab- 
lished custom  a  person  Is  Invited  and 
has  a  right  to  take  passage  on  the 
train  at  the  station,  and  when  this 
right  Is  denied  he  has  a  cause  of  ac- 
tion. Gulf,  etc.,  R.  Co.  v.  Dixon. 
(Mlsa.)  71  S  906;  Gulf,  etc.,  B.  Co. 
V.  Dixon,  <Ml8H.j_70  S  898. 

60.  Jackson  Blectric  R..  etc.,  Co. 
V.  Lowry,  79  Miss.  431,  30  S  634: 
Haley  v.  St.  Louis  Transit  Co.,  179 
Mo.  30,  77  SW  731.  64  LRA  296;  Ma- 
Kuire  V.  St.  Louis  Transit  Co.,  108 
Mo.  A.  459,-  78  SW  838;  Sexton  v. 
Metropolitan  SL  R,  Co.,  40  App.  Dlv. 
26,  57  NYS  577:  Northern  Texan 
Tract.  Co.  v.  Hooper,  (Tex.  Civ.  A.) 

80  SW  113. 

[a]  SutT  to  stop  at  orossliigs^A 
street  railroad  company  owes  a  duty 
to  the  public  to  stop  at  Its  regular 
crossings,  on  a  seasonable  signal,  to 
receive  those  desirlngpassaKe.  Jack' 
son  Electric  R.,  etc.,  Co.  v.  Lowry,  79 
Miss.  431,  80  S  634. 

[b]  KsgUrent  Allnzs  to  me  slg- 
BaL^-A  street  railroad  company  Is 
1  lable  for  failure  to  stop  and  take  up 
a  passenger.  If,  in  the  exercise  of  due 
care,  it  might  have  seen  the  passen- 
ger signaling  the  car  or  If  It  was 
grossly  negligent  In  falling  to  see 
him.  Godfrey  v.  Meridian  Light, 
etc..  Co..  101  Miss.  666,  E8  S  634. 

51.    See  Infra  S  1369. 
BS.  Oross-4«fareneMt 
Contracts  for  palace  or  sleeping  car 
accommodations  see  infra  I  1680. 
Personal  Injuries  due  to  lack  of  ac- 
commodations see  Infra  |  1371. 
Statutory  and  municipal  regulations 
see  Railroads  [33  Cyc  664  et  seql. 
68.    Bennett  v.  Dutton,  10  N.  HL 
4S1;  Lane  v.  Choctaw,  etc.,  R.  Co.,  19 
Okl.  324,  91  P  883;  Anderson  v.  South 
Carolina,  etc.,  R.  Co..  81  S.  C.  1,  61 
SE  1096. 

[a]  atatatoty  provlsloB^The 

word  "reasonable."  as  used  In  a  stat- 
ute, requiring  every  railroad  to  fur- 
nish '^reasonable"  accommodations 
for  the  convenience  and  safety  of 

passengers.  Is  intended  to  have  a 
broad  meaning,  and  signlfles  that  the 
accommodations  shall  be  reasonable, 
na  distinguished  from  extreme  luxury 
or  scantiness,  that  is,  sufficient  for 
all  reasonable  purposes,  and  further 
conveys  the  meaning  that  reasonable 
efforts,  considering  all  the  circum- 
stances, must  be  made  to  provide 
such  sufficient  accommodations.  An- 
derson V.  South  Cnrollna.  etc..  R.  Co., 

81  S.  C.  1.  61  SE  1096  (Civ.  Code 
[1902]  I  2167). 

[b]  Arrangement  with  connsotlng' 
line. — Although  the  owner  of  a  stage 
line  made  arrangements  with  the 
owner  of  a  connecting  stage  line  with 
reference  to  through  transportotlon. 
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sonable  means  to  eare  fer  the  pusenger's  eonve- 
nienee,  comfort,  and  safety  while  the  relation  of 
oarrier  and  passenger  continues.'^  Thus  it  has  been 
held  that  it  is  the  dnty  of  a  railroad  company  to 
maintain  a  waiting  room  for  the  comfort  of  pas- 
sengeia,''  to  keep,  the  same  reasonably  heated  in 
inclemmt  weather,"*  and  to  keep  the  same  open  for 
the  reception  of  passengers  for  a  reasonable  time 
before  and  after  a  train  is  scheduled  to  arrive." 

Sep«urate  accomnodatims  for  races.  A  common 
oarrier  may,  by  a  reasonable  mle  or  regulation,  in- 
depMidently  of  statute,  require  that  white  and  col- 
ored passengers  shall  occupy  difEerent  cars  or  dif- 
ferent portions  of  the  same  car,  if  equal  accommo- 
dations are  provided;"  and  in  some  jurisdictions 


such  a  separation  of  the  races  is  required  by  stat- 
ute," including  separate  depot  accommodations." 
Under  such  a  requirement,  it  is  the  duty  of  the  con- 
ductor or  other  proper  employee  to  exercise  reason- 
able care  in  ascertaining  the  race  to  which  the 
|>asBei^^  belongs  and  to  exercise  reasonable  care 
in  assigning  passengers  to  the  proper  coaches;*^  if 
in  arriving  at  his  conclusion  he  makes  an  honest 
mistake  as  to  the  race  to  which  the  party  beloi^;8 
the  railroad  company  is  not  responsible  in  dam- 
^es;"^  but  if  he  fails  to  nercise  ordinary  care,  dili- 
gence, and  judgment  in  this  regard,  wherel^  a  pas- 
senger of  one  race  is  compelled  to  ride  in  a  eoaeh 
or  compartment  set  apart  for  passengers  of  another 
race,  the  carrier  may  be  held  liable  in  damages." 


he  Is  bound,  notwithstanding  such 
arranrements,  to  eive  to  passengers 
eominff  over  another  line  not  con- 
nectiniT.  accommodations  equal  to 
those  given  to  those  transported  on 
the  connecting  line.  Bennett  v.  Dut- 
ton,  10  N.  H.  481. 

64.  Ala. — ^WaldroD  v.  Nashville, 
etc.,  R.  Co.,  183  Ala.  236,  62  S  769: 
Culberson  v.  Empire  Coal  Co.,  166 
Ala.  416,  47  S  287.  • 

Ind. — Baltimore,  etc.,  R.  Co.  v. 
Davis,  44  Ind.  A.  376,  89  NE  403; 
Crump  V.  r>avl8,  8S  Ind.  A.  88,  70  NK 
88S. 

Mo. — ^Fewison  v.  Missouri  Pac.  R. 
Co.,  177  SW  CIS;  Canaday  v-  United 
R  Co.,    1S4    Ho.    A.    tU,    114  SW 

88. 

S.  C. — Hunter  v.  Southern  R.  Co., 
90  S.  C.  607,  73  SH  1017. 

Utah.—Palmer  v.  Oregon  Short 
Une  R  Co.,  84  Utah  466,  98  P  689. 
16  AnnCaa  22$. 

[a]  A  pMMBgwr  gtaauis  la  a  spe- 
fliM  xtlatfoii  to  the  canler,  being  on 
Its  train  by  special  invitation  and 
under  a  contract  requtrlbg  the  caiv 
rler  to  carry  him  safely.  Palmer  v. 
Oregon  Short  Line  R.  Co.,  84  Utah 
466,  98  P  689,  IS  AnnCas  229. 

05.  See  Infra  J  1346;  and  gen- 
eral^ Railroads  lis  Cyc  tSS,  6541. 

"The  duties  of  a  carrier  of  passen- 
gers require  that  It  should  furnish 
reasonable  statlonal  facilities  for  the 
accommodation  of  travelers  upon  its 
lines."  Missouri,  etc.,  R.  Co.  v.  Ken- 
drlck,  (Tex.  Civ.  A.)  82  SW  42.  44. 

[a]  At  jvastlea  polnt.>— (l)  A  car- 
rier Is  chargeable  with  notice  that 
holders  of  through  tickets  might 
reach  the  junction  point  in  ignorance 
of  the  withdrawal  of  Its  regular 
train  therefrom  and  Is  bound  to  fur- 
nish facilities  for  their  acommo- 
datlon  for  a  reasonable  time.  Chi- 
cago, etc,  R.  Co.  V.  Stephens,  218 
F^.  (36,  134  CCA  2«S.  (2)  A  car- 
rier's duty  to  permit  through  passen- 
gers to  use  Its  waiting  rooms  at 
Junction  points  while  awaiting  their 
trains  Is  not  affected  bv  the  proxim- 
ity of  hotel  and  boarding  houses  to 
the  depot,  or  other  conditions  In  par- 
ticular localities:  the  existence  of 
such  accommodations  affects  only  the 
damages  recoverable  from  a  oarrier 
refusing  to  permit  a  passenger  to 
occupy  a  waiting  room,  St.  Louis 
Southwestern  R.  Co.  v.  Foster,  (Tex. 
Civ.  A.)  112  SW  797. 

se.  Barnett  v.  Minneapolis,  etc., 
R.  Co.,  laS  Minn.  163,  148  NW  263.  48 
LRANS  262.  See  generally  Rail- 
roads [83  Cyc  638,  654].  See  also 
infra  j  1346. 

67.  Chicago,  etc.,  R.  Co.  v.  Walker, 
118  111.  A.  397;  Drajper  v,  BvansvlUe. 
etc.,  R.  Co.,  166  Ind.  117,  74  NE  889, 
fl  AnnCas  569;  St.  Loula  Southwest- 
ern R.  Co.  V.  Foster,  (Tex.  Civ.  A.) 
112  SW  797.  See  also  infra  {  1846; 
and  generally  Railroads  [38  638, 
664]. 

[a]  A  ratlroad  oompanT  agresliig 
to  stop  Its  train  at  a  station  to  take 
on  a  passenger  agrees  to  keep  open 
its  waiting  room  for  the  accommo- 
dation of  the  passenger  while  wait- 
ing for  the  train.    Draper  v.  Evana- 


vUle,  etc,  R.  Co.,  166  Ind,  117,  74 
NE  889,  6  AnnCas  669. 

[  b  ]    Vs*   of  waittB#  room. — Al  - 

though  a  carrier  may  establish  Its 
depots  at  such  places  as  It  may  deem 
proper,  and  arrange  its  schedule  and 
connections  to  suit  Its  own  business 
Interests,  it  must,  even  In  the  ab- 
sence of  statutory  regulation,  allow 
passengers  the  use  of  its  waiting 
rooms  for  a  reasonable  length  oi 
time  before  and  after  the  arrival  and 
departure  of  trains.  St.  Louis 
Southwestern  R.  Co.  v.  Foster,  (Tex.- 
Civ.  A.)  112  SW  797. 

5B.  Chiles  V.  Chesapeake,  etc.,  R. 
Co.,  218  U.  S.  71,  30  set  667,  64  L. 
ed.  936,  20  AnnCas  980  [aff  126  Ky. 
299,  101  SW  386,  11  LRANS  268  and 
note];  Bowie  v.  Birmingham  R.,  etc., 
Co.,  126  Ala.  397,  27  S  1016,  82  Am 
SR  247,  60  LRA  632:  Bradford  v.  St. 
Louis,  etc.,  R.  Co.,  9S  Ark.  244,  124 
SW  Sis.  See  also  ClvU  Rights  [7 
Cyc  1701. 

[a]  Romt  sad  of  card — A  rule  of 
a  street  railroad  requiring  colored 
passengers  to  sit  In  the  front  end  of 
Its  cars  ajid  white  passengers  In  the 
rear  end,  is  reasonable.  Bowie  v. 
Birmingham  R.,  etc.,  Co.,  126  Ala. 
397,  27  S  lOie,  82  AmSR  247,  60  LRA 
682. 

[b]  Whstlur  latsratate  passeiir 
gen  of  dUterent  races  must  have  dif- 
ferent agKUtmoits  or  share  in  the 
same  apartment  Is  a  question  of  in- 
terstate commerce  to  he  determined 
by  congress  alone,  and  the  inaction 
of  congress  In  that  regard  is  equiv- 
alent to  the  declaration  that  carriers 
can,  by  reasonable  regulations,  sepa- 
rate colored  and  white  passengers. 
Chiles  V.  Chesapeake,  etc..  R.  Co.,  218 
U.  a.  71,  30  set  667.  S4  L.  ed.  936, 
20  AnnCas  980  [afl  126  Ky.  299,  101 
SW  886,  11  LRAMS  268  and  note]. 
See  also  generally  Commerce  [7  Cyc 
4071. 

Be.  Bee  statutory  provisions.  And 
see  Bradford  v.  8t  Louis,  etc.,  R.  Co., 
93  Ark.  244,  124  SW  516;  N.  C,  etc., 
R.  Co.  V.  Cathey,  4  Tenn,  Civ.  A.  346; 
State  V.  Galveston,  etc.,  R.  Co.,  (Tex. 
Civ.  A.)  184  SW  227;  and  cases  Infra 
this  note.  See  also  Civil  Rights  17 
Cyc  169];  Commerce  [7  Cyc  448j; 
Railroads  [33  Cyc  648,  654.  6601. 

[a]    ta  under  Kirby 

Dig.  II  6658-5663.  a  street  railroad 
company  may  designate  what  part  of 
its  cars  shall  be  occupied  by  white 
passengers  and  what  part  by  colored 
passengers,  and  a  conductor  may  use 
reasonably  necessary  force.to  compel 
a  passenger  to  comply  with  the  stat- 
ute and  the  rules  of  the  company. 
Little  Rock  R.,  etc.,  Co.  v.  Hampton. 
112  Ark.  194,  165  SW  289. 

[b1  In  Oeorgl*  under  Pen.  Code 
(1895)  II  526.  629.  railroads  dolnpr 
business  In  the  state  are  required 
to  furnish  equal  accommodations  in 
separate  cars  or  compartments  for 
white  and  colored  passengers,  and 
officers  having  charge  of  such  cars 
are  not  permitted  to  allow  white  and 
colored  passengers  to  occwgy  the 
same  car  or  compartment.  HtUman 
V.  Georgia  R..  etc.  Co.,  126  Ga.  814, 
66  SB  68,  8  AnnCas  222. 


[c]  Any  MTsoa  hMwiMg  am  ap- 
preolahl*  mlxrare  of  aagro  blood  be- 
longs to  the  colored  race,  within  a 
statute  requiring  railroad  companies 
to  provide  separate  accommodations 
for  white  and  colored  races.  Lee  v. 
New  Orleans  Great  Northern  R.  Co.. 
125  La.  286.  61  S  182  (construing 
acts  [1890]  p  152  No.  111). 

[d]  VMsr  a  statate  _wovUlW 
that  the  Bsparate  ooaoh  uw  ahau 
not  unltr  to  fB*igb%  trains  carrying 
passengers  la  cabooses,  if  a  carrier 
permits  white  and  colored  races  to 
occupy  a  car,  it  Is  not  a  violation  of 
its  duty  to  plaintiff,  where  she  is 
riding  In  the  caboose  of  a  freight 
train  which  also  carries  negro 
passengers.  Southern  R.  Co.  v. 
Com..  129  Ky.  87,  91,  110  8W  872,  88 
KyL  430  (where  the  court  said: 
"The  carrying  of  passengers  In  a 
caboose  attai»ied  to  a  frelrtit  train 
does  not  change  the  freight  train 
into  a  passengM*  train");  SL  Louis, 
etc,  R.  Co.  V.  Freeland.  19  Okl.  U. 
134  P  47  (under  Rev.  L.  [1910] 
S  868). 

[e]  Omon  with  nsCTO,.— (1)  Under 
a  statute  authorising  railroad  con- 
ductors to  refuse  a  passenger  admis- 
sion to  a  coach  provided  for  pBsssn- 
gers  of  soother  race,  a  oonduoior  has 
power  to  determine  whether  a  negro 
In  charge  of  a  white  sheriff  shall 
ride  In  the  coach  for  vhite  or  for 
colored  people  and  the  company  will 
not  be  Itabte  where  he  compels  the 
sheriff  to  ride  with  the  nagro  in  the 
coach  for  colored  people.  Oulf.  etc, 
R.  Co.  v.  Sharman.  (Tex.  Civ.  A.) 
168  SW  1046  (construing  Rev.  Ctv.  St. 
[1911]  arts  6746-6758).  (2)  Ky.  St. 
1  801,  excepting  officers  In  charve  of 

grlsoners  from  the  provisions  or  the 
eparate  Coach  Law.  creates  an  m- 
ception  In  favor  of  the  offlcer  only, 
and  a  negro  prisoner  In  the  custody 
of  a  white  offlcer  may  be  compelled 
to  ride  In  the  car  provided  for 
colored  persons.  Louisville,  etc, 
R  Co.  V.  Catron,  102  Ky.  123,  48  SW 
448.  19  KyL  1346. 

60.  St.  Louis,  etc.,  R.  CD.  v.  State. 
61  Ark.  9.  31  SW  670. 


[a]    rUff  etatioa^A  statute  re- 
ilrmg  separate  depot  accommoda- 
tions for  white  and  African  races  is 


qu 


not  applicable  to  a  mere  flag  station 
without  any  building  belongfng  to.  or 
used  by,  the  company  as  a  depot.  St. 
I^uis,  etc„  R.  Co.  v.  State,  n  Ark. 
9,  31  SW  670. 

61.  N.  C,  etc.,  R.  Co.  v.  Cathey.  4 
Tenn.  Civ.  A.  346. 

68.  N.  C,  etc.,  R.  Co.  V.  Cathey, 
4  Tenn.  Civ.  A.  S4S. 

03.  CSiloago,  etc,  R  Co.  v.  Alli- 
son, 120  Ark.  54,  171  SW  401;  Chna^ 
peake,  etc.,  R.  Co.  v.  Austin,  187  i^. 
611,  126  SW  144.  186  AmSR  S07; 
N.  C,  etc,  R.  Co.  V.  Cathey,  4  Tenn. 
Civ.  A.  846. 

[a]  Applies  alike  to  both  moss^ 
The  Separate  Coach  Law  applies 
alike  to  both  white  and  negro  pas- 
sengers, the  latter  being  entitled  to 
the  same  redress  as  the  former  for 
Injuries  growing  out  of  Its  viola- 
tion, Conley  v.  Central  Kentucky 
Tract.  Co.,  162  Ky.  764,  164  SW  41. 


For  later  caaes,  AsvelepmeBta  and  eluuves  In  the  law  see  onmulatlvs  Annotations,  same  title,  paca^d  note  namber. 
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The  carrier,  however,  is  not  liable  where  a  passen- 
ger of  one  race  volimtarily  rides  iu  a  coach  in- 
tended for  passengers  of  the  other  race.** 

Opportunity  to  procure  food.  The  duty  of  a  car- 
rier when  its  train  is  on  time  to  give  opportunity  to 
its  passei^rs  to  procure  food  at  regular  eating 
stations  is  dischai^ed  when  it  exercises  care  to  fur- 
nish an  opportunity  to  those  in  ordinary  physioal 
condition  to  procure  food  for  themselves,  and  it 
is  not  ordinarily  its  duty  to  convey  food  to  infirm 
passengers.""  Where,  however,  its  train  is  delayed 
through  its  own  fault,  it  must  use  due  care  to  fur- 
nish an  opportunity  to  passengers  to  procure  food, 
and  in  doing  this  must  take  into  consideration  the 
sex,  age,  physical  condition,  and  actual  environ- 
ments of  each  passenger;^  and  in  some  cases  it  may 
be  required  to  procure  food  for  a  passanger,"*  al- 
though a  passenger  cannot  recover  for  the  carrier's 
failure  to  act  where,  by  preferring  a  request  either 
to  the  employees  of  the  carrier  or  to  fellow  passen- 
gers, he  could  have  procured  the  necessary  food." 

Oar  stalled  In  snowBtorm.  Where  a  suburban  car 
becomes  stalled  iu  a  snowstorm,  there  is  no  contract 
or  legal  obligation  on  the  part  of  the  conductor  to 
find  comfortable  shelter,  outside  the  car,  for  a 
female  passenger,  although  there  may  be  a  moral 
oblation  on  him  so  to  do,"* 

1235]  2.  Dnty  to  FnmiBh  Transportation  Fa- 
dlities.  As  the  ordinary  unlimited  ticket  is  not  a 
contract  to  transport  on  any  particular  train,"  it 
does  not  eon'btitate  a  breach  of  contract  that  the 


passenger  having  a  ticket  cannot  be  accommodated 
by  reason  of  the  limited  capacity  of  the  train/*  the 
carrier's  duty  being  to  use  reasonable  care  in  fnr- 
nishii^  accommodations,  as  far  as  practicable,  to 
persons  entitled  to  transportation;''^  and  in  the 
absence  of  a  special  contract,  the  passei^i^r  must 
content  himself  with  such  accommodations  as  the 
carrier  can  reasonably  furnish.'*  But  if  tickets  are 
sold  for  a  particular  train,  the  contract  is  broken 
if  accommodation  is  not  furnished,  even  though  the 
capacity  of  the  train  is  already  overtaxed,''  as  the 
carrier  must  provide  its  train  with  coaches  reason- 
ably sufficient  to  carry  comfortably  as  many  per- 
sons as  in  the  exercise  of  ordinary  care  it  should 
reasonably  anticipate.™  In  determining  what  is 
reasonable  diligence  in  affording  adequate  accommo- 
dations, it  is  proper  to  consider  the  notice  given  to 
the  carrier  of  the  probable  requirement,  the  time  in 
which  it  might  act,  and  the  means  at  hand,  as  well 
as  other  considerations  involved.''  Although  the 
initial  discretion  as  to  the  operation  of  trains  is  in 
those  charged  with  the  management  of  the  railroad 
operations,  such  discretion  is  snbject  to  lawful  gov- 
ernmental regulation;'^  and  under  some  statutes 
such  power  of  r^ulation  is  vested  in  railroad  com- 
missioners," although  the  railroad  company  may 
obtain  relief  against  their  orders  if  they  are  unrea- 
sonable.*' A  failure  or  refusal  to  furnish  a  pas- 
senger with  transportation  facilities  subjects  the 
raihtiad  company  to  a  penalty  under  some  statutes."^ 
[$  1236]  3.  Duty  to  Furnish  Seats.  The  carrier 


64.  Chicago,  «tc.,  R.  Co.  v.  Alll- 
Bon.  120  Ark.  64,  178  SW  4D1;  Chesa- 

Seake,  etc.,  R.  Co.  v.  Austin,  137 
.y.  611,  129  SW  H4,  186  AmSR  SOT. 
[a]  A  wUto  pM««itffw  vobintullr 
lidlnc  In  tba  ooaoli  for  oolorad  v*opl« 
rather  than  risk  getting  a  seat  in 
another  coach  may  not  recover  on 
account  of  riding  In  such  coach;  and. 
where  a  passenger  was  not  direced 
to    ride   fn    the   coach   for  colored 

Eeople,  and  remained  on  the  train 
nowtng  its  crowded  condition,  he 
cannot  complain  where  he  was  fur- 
nished such  accommodations  as  could 
reasonably  be  furnished.  Chesa- 
peake, etc.,  R,  Co.  V.  Austin.  187  Ky. 
611.  126  SW  144,  1S6  AmSR  307. 

SB.  Traas.  etc..  R,  Co.  v.  Har- 
rington, 44Tex.  C!v.  A.  886.  98  SW 

ess.  " 

[a]  I>mt7  to  Ikold  tma^A  pas- 
senger having  made  known  to  the 
conductor  his  desire  to  alight  to  get 
a  lunch  during  the  time  the  train 
stopped,  and  the  conductor  having 
Informed  him  that  he  would  have 
time  to  do  so,  and  having  consented 
to  his  alighting  for  that  purpose,  and 
the  passenger  having  alighted,,  it 
was  the  duty  of  the  conductor  to 
hold  the  train  In  accordance  with 
his  answer,  the  passenger  not  having 
boarded  the  train  sooner.  Hlssoun, 
etc..  R.  Co.  V.  Price,  48  T«c.  Civ.  A. 
210,  106  SW  7t)0. 

68.  Texas,  etc.,  R.  Co.  v.  Harring- 
ton, 44  Tex.  Civ.  A  886,  98  SW  658. 

[a]  'V  one  oxlpplMl  or  Inllnn 
undertakes  a  journey  which  he 
knows  will  be  or  such  length  as  to 
extend  beyond  the  meal  hours  he 
must  provide  himself  with  food  for 
he  also  knows  that  he  can  not  walk 
or  safely  get  on  and  off  a  train  un- 
assisted." Texas,  etc.,  R.  Co.  v. 
Harrington,  44  Tex.  Civ.  A.  186.  898, 
98  SW  663. 

67.  Texas,  etc.,  R  Co.  v.  Harrityt- 
ton.  66  Tex.  Civ.  A  886,  98  SW  CBS. 

68.  Texas,  etc,  R.  Co.  v.  Harring- 
ton, 44  Tex.  Ctv.  A.  886,  98  8W  663. 

[a]  Utastrnfebnu — ^Wh^-e  a  female 
passengw  carrylna;  a  tihild  boarded 
a  train  in  the  morning  with  a  reason- 
able expectation  oi  reaching  her 
destlnatfon  by  noon,  according  to  the 
carrier's  sChednle;  but  the  train  was 
delmred  in  oonaequence  of  a  wreck. 


and  subsequently  stopped  at  a  sta- 
■tlon  where  an  eating  house  was  main- 
tained not  far  from  the  tracks,  the 
carrier  was  not  released  from  a  fail- 
ure to  procure  food  for  the  passen- 
ger by  the  fact  that  the  food  was 
within  reasonable  reach  of  the  aver- 
age passenger,  unless  by  exercising 
care  she  could  have  procured  food. 
Texas,  etc.,  R.  Co.  v.  Harrington,  44 
Tex.  Civ.  A.  386.  98  SW  653. 

66.  Texas,  etc^  R.  Co.  v.  Har- 
rington, 44  Tex.  Civ.  A  386,  98  SW 
663. 

70.  Prospert  v.  Rhode  Island  Su- 
burban R.  Co„  28  R.  I.  367,  67  A 
522.  11  I>RANS  1142  and  note. 

[a]  Beasoas  for  mle. — "The  de- 
fendant could  not  be  held  to  be  guilty 
of  negligence  in  falling  to  further 
operate  its  car  after  it  had  been 
stopped  by  the  snow,  having  ex- 
hausted all  Its  power  In  the  effort 
to  move  the  car  from  time  to  time 
against  the  accumulation  of  the 
snow.  It  was  not,  then,  guilty  of 
negligence  in  not  carrying  the  plain- 
tiff to  her  destination;  and  having 
carried  her  as  far  as  It  couid  by  the 
exercise  of  its  power  with  the 
appliances  at  its  disposal.  It  had 
done  all  that  could  be  required  to 
carry  out  its  legal  duty  In  her 
behalf.  It  would  indeed  have  be^n 
an  act  of  humanity  and  kind- 
ness on  the  part  of  the  conductor, 
as  of  any  other  person  seeing  the 
plaintiff  helpless  and  exposed  to  in- 
jury from  cold  and  snow,  to  have 
helped  her  to  a  place  of  safety,  If 
possible;  and  the  duty  of  so  doing, 
resting  In  moral  rather  than  In  le^ 
obligation,  would  have  been  a  per- 
sonal one,  resting  upon  the  conductor 
or  the  motorman  as  an  Indlvldnal, 
and  not  as  an  agent  or  servant  of 
the  defendant  corporation,  in  the 
same  way  and  to  the  same  extent 
that  It  would  have  rested  upon  any 
Individual,  had  the  plaintiff  seen  fit 
to  leave  the  car,  and  endeavor  to 
struggle  thrqwfa  the  snow  to  a  place 
of  safety.  The  duty  of  assistance 
or  rescue  In  distress  In  such  case 
rests  not  in  contract,  or  In  legal 
obligation,  but  in  moral  obUgatfon 
CTowlng  out  of  human  relations  and 
therefore,  is  not  a  proper  ground  of 
action  for  damages."     Prospert  v. 


Rhode  Island  Suburban  R,  Co.,  88 
R.  I.  867,  869,  67  A  682,  11  LRXnS 
1142. 

71.    See  supra  |  1880. 
78.   Chicago,  etc.,  R.  Co,  v.  Fisher, 
31  111.  A.  36. 

73.  BIrmlngton  R,  Light,  etc.,  Co. 
v.  Anderson,  3  Ala.  A.  424,  67  S  105: 
Chicago,  etc.,  R.  Co.  v.  Fisher,  81 
111.  A.  86. 

[a]  Bztent  of  snbllo  dv^^The 
public  character  of  the  business  of 
a  common  carrier  of  passengers  im- 
poses on  such  carrier  the  duty  of  re- 
ceiving and  carrying,  without  dis- 
crimination In  vehicles  In  use  by  It 
for  public  carriage,  all  persons  flt  to 
be  carried,  who  may  properly  present 
themselves  for  transporUtlon,  so 
long  as  there  are  accommodations 
for  passengers  in  such  vehicles.  BIr- 
mlngton R.  Light,  ete^  Co.  v.  Ander- 
son, 3  Ala.  A.  424,  67  8  103.  See  also 
supra  S  1063. 

74.  Chesapeake,  etc..  R.  Co.  v. 
Austin,  1S7  Ky.  611,  126  SW  144,  186 
AmSR  307  and  note;  Louisvllte,  R. 
Co.  V.  Smith.  10  KyL  497;  Miller  v. 
New  Jersey  Steamboat  Co.,  68  Hon 
424,  12  NTS  301  [aff  ISS  N.  Y,  618 
mem,  32  NB  646  meml. 

75.  Lafayette,  etc.,  R.  Co.  v.  Sims, 
27  Ind.  69;  Rex  v.  Toronto  R.  Co,,  83 
Ont.  L.  186,  203,  2  OntWN  881,  18 
OntWR  104   [eit  CycJ. 

78.  Chesapeake,  etc.,  B,  Co.  t. 
Austin,  187  Ky.  611,  186  SW  144,  188 
AmSR  307. 

Ihitr  to  ftamlsli  ntAm  see  Infra 
S  1286. 

77.  Chicago,  etc,  R.  Co.  v.  FMier, 
81  111.  A.  86. 

78.  State  v.  Atlantic  Coast  Line 
R.  Co.,  61  Fla.  799,  54  S  900;  Geer 
v.  Ulchlgan  Cent  R.  Co.,  142  Mich. 
611,  106  NW  72.    See  also  statutory 

frovislona.   And  see  generally  supra 
1069. 

70.  State  V.  AtlanUc  Coast  Line 
R.  Co.,  61  Fla.  799,  64  S  900. 

80.  State  v.  Atlantic  Coast  Line 
R.  Co.,  61  Fla.  789.  64  S  900. 

81,  See  statutory  provisions. 

[a]  In  Mloblran  <1)  1  Comp. 
L.  I  6236,  provides  that  every  rail- 
road corporation  shall  furnish  suffl- 
olent  accommodation  for  the  trans- 
portation of  passengers  offering  them- 
selves for  transportation  at  sbwidng 
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is  bound  to  furnish  seats  to  passengers  entitled  to 
transportation,  if  praetioable;"  and  the  passei^r 
may  refuse  to  give  up  his  ticket  or  to  pay  fare 
unless  a  seat  is  furnished;"'  but  this  does  not  mean 
that  he  is  entitled  to  ride  free  in  such  a  ease,  as  he 
cannot  avail  himself  of  the  benefit  of  transportation 
without  a  seat  and  at  the  same  time  withhold  from 
the  carrier  his  fare  or  ticket,  but  he  should  leave 
the  train  or  car  at  the  first  opportunity,  or  be  sub- 
ject to  ejection."  A  passenger,  however,  may  not 
dictate  where  he  shall  sit  or  in  what  car  he  shall 
ride,^  except  that,  where  his  ticket  entitles  him  to 
ride  in  a  particular  seat  or  ear,  the  carrier  must, 
unless  a  sudden  or  unnsnal  influx  of  passengers 


makes  it  impraetieable,  furnish  him  with  a  seat  in 
such  oar,  and  to  do  this  must,  if  necessary,  limit 
passengers  to  single  aeats.^  A  cairier  may  prop- 
erly provide  reastmable  rules  and  relations  for  the 
seating  of  passengers;"^  and  a  rule  restricting  pas- 
sengers to  the  use  of  one  seat  each  if  eaxa  are  not 
crowded,  and  to  one  half  of  a  seat  if  they  are 
crowded,  and  prohibiting  backs  of  seats  from  beiz^ 
turned  so  as  to  make  the  seats  face  each  other,  and 
not  allowii^  passengers  to  place  baggage  on  seats  in 
front  of  them  is  a  reasonable  <me^  as  is  also  a 
rule  requiring  conductors  to  permit  a  passenger  who 
has  failed  to  get  the  ticket  really  desired,  on  com- 
plaint made  of  the  true  condition,  to  ride  in  the 


places  used  for  receiving  pasBengers, 
on  payment  of  the  fare  legally  au- 
thorized, and  shall  transport  such 
piussengers  from  the  various  stations 
with  all  practicable  dispatch;  that 
on  refusal  to  transport  any  passen- 

Ser  without  legal  excuse,  for  such 
efault  it  shall  pay  all  damaeea  to 
the  party  asgrleved,  or  a  penalty  of 
one  hundred  dollars,  at  the  party's 
election.  Under  this  statute  a  car- 
rier iH  not  liable  to  a  passenger  for 
failure  to  transport  him  by  a  par- 
ticular train  which  had  been  dis- 
continued and  proper  notice  given, 
provided  the  mfstalte  In  selling  him 
a  ticket  for  use  on  such  train  was  an 
error  of  the  local  ticket  agent.  Geer 
v.  Michigan  Cent.  R.  Co.,  142  Mich. 
611.  106  NW  72.  And  see  dictum  in 
Van  Camp  v.  Michigan  Cent.  R.  Co.. 
137  Mtch.  467,  470,  100  NW  771 
(where  the  court  said:  "Railroad 
companies  may  change  thetr  time- 
tables, may  take  ott  and  put  on 
trains,  and  all  that  the  statute  re- 
quires is  that  they  give  reasonable 
notice  to  the  public  of  such  change. 
Sears  v.  Extern  R.  Co.,  14  Allen 
<Mass.)  433,  92  AmD  780.  If,  when 
mich  reasonable  notice  is  given,  the 
ticket  agent  misinforms  a  passenger, 
this  statute  does  not  apply,  and  the 
passenger  so  misinformed  can  re- 
cover only  his  actual  damages.  .  .  . 
In  such  case  he  mu^  count  upon 
the  common-law  liability,  and  not 
upon  that  of  the  statute'').  {2>  But 
the  carrier  is  liable  for  the  penalty 
where  the  act  which  caused  the  pas- 
senger to  purchase  the  ticket  was 
that  of  the  carrier  itself  In  Issu- 
ing and  publishing  Its  schedules  and 
in  falling  to  notify  the  agent  of  the 
change.  Van  Camp  v.  Michigan 
Cent.  R.  Co.,  supra.  (3)  So  the  car- 
rier ia  liable  for  the  penalty  where 
a  passenger  goes  to  a  flag  station  on 
a  rallroaa  at  night,  intending  to  take 
a  train  that  has  been  In  tne  habit 
of  stopping  at  suoh  station  when 
Bignaled  so  to  do,  and  the  train  does 
not  stop  for  him,  although  the  usual 
signal  is  given.  Freeman  v.  Detroit, 
©tc.  R.  Co..  65  Mich.  577.  32  NW  833. 

[b]  Znatruotions. — In  a  suit  by  a 
inssenger  to  recover  a  statutory 
penalty  against  a  carrier  for  failure 
to  transport  her  by  a  particular  train 
for  w^lch  defendant  had  sold  her 
a  ticket,  defendant  requested  an  In- 
struction that,  if  defendant  had 
given  its  agent  at  Y  notice  of  the 
change  of  poster  discontinuing  the 
train  on  or  before  June  14,  190S, 
plaintiff  was  not  entitled  to  recover. 
The  court  modified  the  Instruction 
by  Inserting  the  words  "a  reasonable 
time"  before  the  word  "on,"  and, 
substituting  "June  24th,"  which  was 
the  date  on  which  the  ticket  was 
sold,  for  "June  14th."  It  was  held 
that  the  Instruction  as  modified  was 
erroneous,  a«  authorising  the  jury 
to  determine  whether  the  counter- 
mand of  the  time-table  was  reason- 
able. Geer  v.  Mlchljnin  Cent.  R.  Co.. 
142  Mich.  Bll,  10«  Srw  72. 

B9.  Ala. — Southern     R.     Co.  v. 
Hayes,  6ft  8  €41,  646  [dt  Cyo];  Ala- 
bama Great  Southern  R.  Co.  v.  Oll- 
bert,  «  Ala,  A.  872,  60  S  S42. 
Ark. — St.   Louis,   etc.,   K.   Co.  v. 


Leigh,  45  Ark.  368,  55  AmR  558. 

Hawaii. — Ashford  v.  Honolulu 
Rapid  Transit,  etc.,  Co.  16  Hawaii 
680. 

Ind. — Louisville,  etc.,  R.  Co.  V. 
Kelly,  92  Ind.  371.  4?  AmR  149. 

Ky. — Chesapeake,  etc.,  R,  Co,  v. 
Austin,  137  Ky.  611,  126  SW  144,  136 
AmSR  307  and  note. 

Minn. — Hardenbergh  v.  St.  Paul, 
etc..  R.  Co.,  39  Minn.  3.  38  NW  62G, 
12  AmSR  610. 

Miss. — Louisville,  etc.,  R.  Co,  v. 
Patterson,  69  Miss.  421,  13  8  697,  22 
LRA  269  and  note. 

N.  T. — Thorpe  v.  New  York  Cent, 
etc.,  R.  Co..  76  N.  Y.  402,  82  AmR 
326. 

Okl. — Lane  v,  Choctaw,  etc.,  R,  Co., 
19  Okl.  324,  91  P  883. 

S.  C. — Talbert  v.  Charleston,  etc., 
R.  Co.,  97  S.  C.  466,  81  SE  182:  Cave 
V.  Seaboard  Air  Line  R.  Co.,  94  S.  C. 
282,  77  SE  1017,  LRA19ieB  916  and 
note.  AnnCasl916A  1065. 

Tenn. — Memphis,  etc.,  R.  Co.  v. 
Benson,  85  Tenn.  627,  4  SW  6,  4 
AmSR  776. 

Tex. — Galveston,  etc.,  R.  Co.  v. 
Morris.  (Civ.  A.)  60  SW  818. 

Wis. — Bass  V.  Chicago,  etc.,  R.  Co.. 
36  Wis.  450.  17  AmR  49B. 

Ont. — Rex  v.  Ontario  R,  Co.,  23 
OntL  186.  209,  2  OntWN  681,  18 
OntWR  104  [clt  Cyc];  Brazeau  v. 
Canadian  Pac.  R.  Co.,  11  OntWR  136, 
140  [cit  Cyc], 

[a]  ISora  than  ordinary  oare 
must  be  exercised  by  a  railroad  com- 
pany to  provide  its  passengers  with 
seats.  Galveston,  etc.,  R.  Co.  v,  Mor- 
ris. (Tex.  Civ.  A.)  60  SW  813  [aff 
94  Tex.  506.  61  SW  709]. 

[b]  Proper  aooonunoOatlons. — It 
is  the  duty  of  a  carrier  of  passen- 
gers to  provide  fit  and  aultable  ac- 
commodations for  all  the  passengers 
that  It  receives  and  attempts  to 
transport,  and  "proper  accommoda- 
tions" means  seats  such  as  are 
usually  provided  and  In  use  In  a 
vehicle  intended  for  the  transporta- 
tion of  passengers.  Lane  v.  Choc- 
taw, etc.,  R.  Co.,  Ifl  Okl.  324,  91  P 
883. 

[c]  After  ft  oarrler  aooepts  a  pas- 
senger on  a  trailer  attacned  to  a 

motor  oar  and  takes  his  fare  and 
provides  him  with  a  seat,  it  has  no 
right  to  detach  the  trailer  before 
the  passenger's  destination  Is  reached 
and  Insist  on  his  proceeding  In  the 
motor  car  unless  It  furnishes  him 
with  as  good  accommodation  In  the 
motor  car  aa  he  had  on  the  trailer. 
Ashford  v.  Honolulu  Rapid  Transit, 
etc.,  Co„  16  Hawaii  680. 

83.  Chesapeake,  etc.,  R.  Co.  v. 
Austin,  137  Ky.  611.  126  SW  144,  136 
AmSR  307;  Hardenbergh  v.  St.  Paul, 
etc.,  R.  Co.,  39  Minn.  3,  38  NW  625, 
12  AmSR  610;  Davis  v.  Kansas  City, 
etc..  R.  Co.,  53  Mo.  317,  14  AmR  457; 
Cave  V.  Seaboard  Air  Line  R.  Co.,  94 
S.  C.  282,  77  SE  1017,  LRA1916B  915 
and  note.  AnnCaslSlSA  1066. 

84.  See  supr«  {  117S. 

86.  Ark. — Bresewlts  v.  St.  Xiouls, 
etc..  R.  Co.,  76  Ark.  242,  87  SW  127. 
70  LRA  212. 

111.— Claypool  T.  McAllfster.  20  111. 
604. 

Ind. — Plttsburirh,  etc.,  R   Co.  t. 


Van  Houten,  48  Ind.  90. 

Mo, — McLaln  v.  St.  Louis,  etc.,  R. 
Co..  131  Mo.  A.  738.  Ill  SW  836. 

N.  J. — Parks  v.  Delaware,  etc.,  R. 
Co.,  85  N.  J.  L.  577,  89  A  983  [afC 

86  N."  J.  L.  696  mem,  92  A  1087 
mem]. 

Tenn. — Memphis,  etc.,  R,  Co.  v. 
Benson,  85  Tenn.  627.  4  SW  6,  4 
AmSR  776;  Chesapeake,  etc,  R.  Co. 
V.  Wells,  86  Tenn.  618,  4  SW  6. 

Ont — Brazeau  v.  Canadian  Pac.  R. 
Co.,  11  OntWR  136. 

[a]  "trnless  the  seats  are  nnm- 
bend  ana  »  ticket  Is  bonglkt  for  » 
seat  so  nnmherea,  or  unless  a  ticket 
Is  bought  for  a  particular  seat 
Identified  In  some  other  way.  there 
is  no  right  to  occupy  any  particular 
seat."  Brazeau  v.  Canadian  Pac.  R. 
Co.,  11  OntWR  136.  140  [dt  Cyc]. 

[b]  .  The  oarrler  has  the  right  to 
assvn  each  passenger  to  Us  posi- 
tion In  the  conveyance.  In  the  exer- 
cise of  its  own  discretion  with  ref- 
erence to  the  control  of  the  vehicle. 
Cnaypool  V.  McAllister,  20  111.  504. 

[cj  Bight  to  remain  in  seat  first 
seuoted^— In  the  absence  of  any 
rule  of  a  carrier  to  the  contrary,  a 

fiassenger  has  the  right  to  remain 
n  the  seat  first  selected  by  him  on 
entering  a  car  and  cannot  rightfully 
be  removed  to  another  by  the  con- 
ductor, although  there  are  many 
vacant  seats  In  the  car,  and  the  con- 
ductor had  been  occupying  the  seat 
selected  Just  before  the  pafisenger 
entered  the  car.  McLaln  v  sL 
Louis,  etc.,  R.  Co.,  131  Mo.  A.  733, 
111  SW  835.  Cohnparo  Brezeau  v. 
Canadian  Pac  Co.,  11  OntWR  136 
(where  a  passenger  selecting  a  seat 
occupied  by  another  passenger,  but 
who  was  temporarily  absent  there- 
from, was  compelled  to  take  an- 
other seat). 

id]  Acosptlns-  seat  in  Bmtfksr> — 
ere  a  passenger  about  to  take 
his  train  is  directed  by  a.  jtorter  to 
ride  in  the  smoker  and  does  so  with- 
out having  appealed  to  the  conduc- 
tor for  any  other  quarters,  he  can- 
not recover  damages  for  sickness 
caused  by  riding'  thpre.  Bresewlts 
v.  St  Louis,  etc..  R.  Co.,  75  Ark.  242. 

87  SW  127.  70  LRA  212, 

[e]  Compelling  passenger  to  go  In 
smoker. — The  fact  that  a  cripple 
appeared  as  if  he  was  under  the  In- 
fluence of  Intoxicants  would  not  ex- 
cuse a  railroad  company  for  com- 
pelling him  to  go  Into  the  smoker 
Instead  of  the  day  coach,  the  con- 
ductor not  having  exercised  reason- 
able care  to  determine  whether  he 
was  in  fact  intoxicated.  Parks  v. 
Delaware,  etc.,  R.  Co..  85  N.  J.  L, 
577.  89  A  983  [aft  86  N.  J,  li,  696 
mem,  92  A  1087  mem]. 

BO.  Louisville,  etc.,  R,  Co.  v.  Pat- 
terson, 69  Miss.  421,  13  8  697,  22 
LRA  259  and  note. 

Aoeommodations  sooording  to  oon- 
traot  8«nerally  see  infra  S  1237. 

87.  McLain  v.  St  Louis,  etc..  R. 
Co.,  131  Mo.  A.  733,  111  SW 
835. 

Xvles   and  regvlatlons  gmunSST 

see  supra  ij  1070-1077. 

88.  Gulf,  etc..  R.  Co.  V.  Uoody, 
(Tex.  Civ.  A.)  30  SW  574. 


For  later  oaaes,  derelopoMaia  and  OhasffM  in  the  law  see  cnmulntive  Annotations,  same  title,  pa«fr«nd  note  nwmber. 
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coach  in  which  he  would  have  been  entitled  to  ride 
if  no  mistake  had  been  made,  on  payment  of  the 
difierence  in  price  of  tickets.  ' 

Unusnal  number  of  passengers.  A  carrier,  how- 
ever, is  not  bound  under  all  circumstances  to  furnish 
s  sufficient  number  of  cars  to  accommodate  all  with 
seats  who  may  apply  for  transportation,  as  unfore- 
seen emergencies  may  often  arise  where  the  per- 
formance of  such  duty  would  involve  an  impossi- 
bility; it  is  required  to  furnish  only  suitable  seating 
accommodations  for  the  ordinary  amount  of  travel, 
or  for  an  extraordinary  number  on  reasonable 
notice;"  and  if  a  passenger  with  notice  of  the  cir- 
cumstances takes  passage  on  a  crowded  car  and 
surrenders  his  ticket  or  pays  iare,  he  waives  strict 
performance  of  his  contract  rights  to  a  scat,'*^  and 
it  has  been  held  that  the  carrier  is  not  liable  in  such 
a  case  to  a  colored  passenger  who  is  unable  to  get  a 
seat  because  of  the  white  passengers  crowding  over 
into  the  colored  coach.^  But  if  the  carrier  receives 
a  passenger  in  such  a  case  without  condition  or 
notice  of  its  inability  to  provide  for  his  safety,  it 
assumes  all  the  obligations  usually  incumbent  on  a 
carrier.*" 

[$  1237]  4.  Accommodations  According  to  Oon- 
tract.  One  who  has  purchased  a  ticket  of  a  par- 
ticular class  is  entitled  to  accommodations  accord- 
ing to  his  ticket,"^  although  in  ease  of  an  unfore- 
seen emergency  he  may  be  compelled  to  accept  other 
accommodations."' 


Second-class  tickets.  The  holder  of  a  second- 
class  ticket  is  entitled  to  reasonable  accommodations 
of  the  kind  osnally  furnished  to  passengers  of  that 
class,""  and  cannot  be  compelled  to  travel  in  a 
smoking  ear.*' 

1238]  F.  Oontumous  Trip  According  to  Terms 
of -Contract — 1.  In  General.  The  passenger  is  en- 
titled to  transportation  from  the  point  indicated  by 
his  ticket  as  the  beginning  of  his  journey  to  his 
destination,  and  not  in  the  opposite  direction;"* 
and  the  facts  that  the  holder  has  been  permitted  on 
former  occasions  to  make  a  reverse  trip  on  a  ti<&et 
calling  for  passage  in  one  direction,  and  that  a 
conductor  on  another  train  at  another  time  gave 
his  opinion  to  the  holder  that  the  ticket  would  be 
good  for  passage  either  way,  do  not  alter  the  rule." 
But  where  the  conditions  of  the  ticket  require  a  con- 
tinuous journey,  the  passenger  may  nevertheless 
commence  his  journey  at  an  intermediate  point.^ 

1239]  2.  Stop-Over  Privileges—a.  In  Oeneial. 
In  the  absence  of  a  contract  to  the  contrary  arising 
from  special  provisions,  or  implied  from  usage  or 
regulation,  a.  ticket  entitles  a  passenger  only  to  con- 
tinuous transportation  from  the  initial  point  to  the 
end  of  his  journey;*  and  if,  after  commencing  the 
journey,  he  stops  off  or  abandons  it  before  reaching 
his  destination,  he  is  not  entitled  to  complete  it 
on  another  train  or  at  another  time,  under  the 
original  ticket  or  payment  of  fare,'  particularly 
where  the  ticket  expressly  provides  that  the  trip 


89.  Alabama,  etc.,  R.  Co.  v.  Drum- 
mond,  73  Hiss.  813,  20  S  7. 

90.  Ark. — Chicago,  etc..  R.  Co.  v. 
Llndahl,  102  Ark.  &33,  146  3W  191, 
AnnCasl914A  G61. 

III. — Chicago,  etc.,  R.  Co.  v.  Car- 
roll. 6  111.  A. ^01. 

Ky. — Chesapeake,  etc.,  R,  Co.  T. 
Austin,  137  Ky.  611,  126  SW  141,  136 
AmSR  307  and  note. 

S.  C.~Cave  V.  Seaboard  Air  Line  R. 
Co.,  94  S.  C.  282,  77  SE  1017,  LRA 
I915B  915  and  note,  AnnCasl916A 
1065. 

Tex. — St.  Louis  Southwestern  R. 
Co.  V.  Tittle,  (Civ.  A.)  116  SW  640. 

[a]  BeMOuaUa  eu*^— A  railroad 
company  Is  not  guilty  of  a  breach  of 
duty  to  provide  a  seat  for  a  passen- 
ger If  It  has  exercised  due  care  ade- 
quately to  meet  all  demands  that  It 
has  reason  to  expect,  and  the  paasen- 
ger  Is  Informed,  or  should  have  had 
knowledge,  of  the  crowded  condition 
of  the  cars,  St.  Louis  Southwestern 
R.  Co.  V  Tittle,  (Tex.  ClV  A.)  115 
SW  640. 

91.  Jacobs  V.  West  End  St.  R.  Co., 
178  Uass.  116,  59  NE  639;  Hanna  v. 
Nassau  Electric  R.  Co.,  18  App.  Dlv. 
137.  45  NTS  437;  Weeks  v.  Auburn, 
etc.,  R.  Co.,  60  Misc.  400.  118  NYS 
636. 

[a]  Orowded  atnet  e«r.i — Passen- 
gers who  choose  to  take  passage  on 
a  street  car  which  Is  so  crowded  that 
they  have  to  stand  on  the  rear  plat- 
form or  on  the  steps,  and  thereby 
block  the  exit  from  the  car,  assume 
all  inconveniences  Incident  thereto, 
including  that  of  alighting  when  nec- 
essary  to  allow  a  proper  exit  for 

Jassengers    who    wish    to    get  off. 
acobs  V.  West  End  St.  R.  Co.,  178 
Uass.  116.  59  NE  639. 

[b]  Tnuutfer  to  crowded  oar.. — A 
passenger  on  a  street  car  who  re- 
ceives a  transfer  to  another  line  is 
not  entitled  to  board  the  first  car 
that  reaches  the  transfer  point,  re- 
gardless of  whether  there  Is  room 
for  him  on  the  car.  Hanna  v.  Nas- 
sau Electric  R.  Co.,  IS  App.  Dlv.  137, 
45  NTS  437. 

93.  St.  Louis,  etc.,  R.  Co.  v.  Pet- 
ties.  99  Ark.  415.  138  SW  961. 

[a]  SeAMit  for  ml*. — "The  rail- 
way company  may  be  liable  for  the 
statutory  penalty  for  permitting 
white  and  colored  passengers  to  ride 
In  the  some  coach,  and  paasengers  of 


different  races  may  be  held  guilty  of 
an  offense  In  occupying  the  same 
coach,  but  the  fact  that  the  railway 
company,  in  an  emergency  which 
rendered  it  Impossible  to  accommo- 
date all  the  passengers,  failed  to 
eject  a  coach  load  of  people  of  one 
race  in  order  to  accommodate  three 
or  four  passengers  of  the  other  race 
does  not  necessarily  render  it  liable 
In  damages  for  failure  to  give  a  pas- 
senger  a  seat.  The  law  requires 
equal  but  separate  accommodations 
sufliclent  for  passengers  of  both 
races,  but  this  may  be  prevented  on 
account  of  some  sudden  emergency 
which  could  not  be  anticipated,  and 
the  company  might  be  compelled  on 
that  account  to  deny  sufficient  ac- 
commodations to  one  race  or  the 
other.  Chesapeake,  etc.,  R.  Co.  v. 
Com.,  119  Ky.  519,  84  SW  B66,  27 
KyL  176.  The  statute  does  not  com- 
pel the  company  to  provide  accommo- 
dations equally  for  the  use  of  the 
two  races,  but  what  Is  required  is 
that  they  be  given  accommodations 
of  equal  comfort  and  convenience. 
This  may,  however,  be  rendered  Im- 
possible on  account  of  an  unforeseen 
emergency,  and  under  those  circum- 
stances a  passenger  cannot  claim 
damages  because  he  is  denied  ac- 
commodations which  are  furnished  to 
passengers  of  the  other  race.  When 
the  accommodations  are  insufficient 
for  all  on  account  of  an  unforeseen 
demand,  the  full  duty  of  the  railway 
coiimany  under  the  law  is  performed 
by  furnishing  accommodations  as  far 
as  possible  to  those  who  apply,  even 
if  passengers  of  one  race  or  the  other 
should  be  denied."  St.  Louis,  etc.,  R. 
Co.  V.  Fettles,  99  Ark.  416,  419,  138 
SW  961. 

93.  Evansvllle,  etc.,  R.  Co.  v. 
Duncan,  E8  Ind.  441,  92  AmD  322: 
Purcell  v.  Richmond,  etc.,  R.  Co.,  108 
N.  C.  414,  12  SE  954.  966,  12  LRA  118. 

94.  U.  S. — Billinger  v,  Clyde  SS. 
Co..  IBB  Fed.  511. 

•  Cal. — Pfister  v.  Central  Pac.  R.  Co., 
70  Pal.  169,  11  P  686.  69  AmR  404. 

Ga. — Central  R.  Co.  v.  Smith,  76 
Ga.  209. 

Ky. — Chesapeake,  etc.,  R.  Cm.  v. 
Austin.  137  Ky.  611,  126  SW  141,  136 
AmSR  307  and  note. 

Miss. — Alabama,  etc..  R.  Co.  v. 
Drummond,  73  Mlsa.  813.  20  S  7. 

Tex. — St.   liouis,   etc..   R.   Co.  v. 


Mackie,  71  Tex.  491.  9  SW  451,  10 
AmSR  766.  1  LRA  667. 

fa]  One  irtio  luts  a  flr»t-«aan 
tloket  Is  entitled  to  transportation  in 
a  passenger  coach,  but  not  in  a  bag- 
gage car.  Pfister  v.  Central  Pac.  R. 
Co.,  70  Cal.  169.  11  F  686,  69  AmR 
404. 

Beats  aofiordlng  to  tUMm  of  tlek«t 

see  supra  1  12S6. 

95.  Louisville,  etc..  R.  Co.  v. 
Pisher.  155  Fed.  68.  83  CCA  6B4,  11 
LRANS  926  (sleeping  car  passenger 
compelled  to  ride  in  day  coach  in 
case  of  a  wreck). 

98.  Jones  v.  Grand  Trunk  R.  Co,  9 
Ont.  L.  728.  6  OntWR  611. 

97.  Southern  R.  Co.  v.  Wood,  114 
Ga.  159.  39  SE  922;  Jones  v  Grand 
Trunk  R.  Co..  9  Ont.  L.  723.  8  OntWR 
611  [dlsm  app  3  OntWR  706]. 

[a]  WlLsre  a  woman  «Ut  lier  ohll- 
dren,  holders  of  second-class  tickets, 
were  compelled  by  the  conductor  to 
ride  in  a  smoking  car  which  was  oc- 
cupied by  men  smoking,  and  they 
were  made  ill  by  the  smoke  and 
fumes  of  the  tobacco,  and  It  appeared 
that  this  car  was  not  the  kind  In 
which  second-class  passengers  were 
ordinarily  required  to  ride,  plaintiff 
was  entitled  to  recover.  Southern  R. 
Co.  V  Wood.  114  Ga.  159,  39  SE  922. 

98.  Godfrey  v.  Ohio,  etc,  R.  Co., 
116  Ind.  80.  18  NE  61;  Keeley  v.  Bos- 
ton, etc,,  R,  Co.,  67  Me.  168,  24  AmR 
19, 

99.  Keeley  v.  Boston,  etc.,  R.  Co., 
67  Me.  163,  24  AmR  19. 

1.  Georgia  R.,  etc.,  Co.  v.  Clarke, 
97  Ga.  706,  25  SE  868;  Auerbach  v. 
New  York  Cent.,  etc..  R.  Co.,  89  N.  T. 
281,  42  AmR  290. 

3.  Minn. — Wyman  v.  Northern 
Pac.  R.  Co..  34  Minn.  210,  25  NW  349. 

N.  Y. — Barker  v  Cofiin,  31  Barb. 
566. 

Oh.— Hatten  v.  Railroad  Co.,  89  Oh, 
St.  375. 

Tenn. — Louisville,  etc.,  R.  CO.  v. 
Klyman.  108  Tenn.  304.  67  SW  472, 
91  AmSR  766.  56  LRA  769. 

Tex. — International,  etc..  R,  Co.  v. 
Ing.  29  Tex.  Civ.  A.  998.  68  SW  722. 

Can. — Coombs  v.  Reg.,  24  Can.  S. 
C.  13. 

3.  TJ.  S. — Roberts  v.  Koehler.  30 
Fed.  94;  Pierce  v.  Pennsylvania  Co., 
19  F.  Cas.  No.  11,146.  3  ClneLBul  925. 

Cal. — Drew  v.  Cwt^l  Pac.  B.  Co., 

*^^*  Sized  by  LjOOg  IC 
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shall  be  eontinnons,  although  this  simply  expresses 
the  general  rule  of  law/  And  with  greater  reason 
the  passenger  cannot,  instead  of  himself  resuming 
his  journey  on  a  subsequent  train,  introduce  some 
one  else  in  his  stead,  and  compel  the  carrier  to  com- 
plete the  contract  by  carrying  such  other  person  on 
a  subsequent  train."  Should  a  passenger  attempt  to 
resume  his  journey  by  virtue  of  the  same  ticket, 
the  conductor  may  demand  the  regular  fare;  but 
before*  doing  this,  or  before  ejecting  him  for  refus- 
ing to  pay  the  same,  he  must  return  to  such  pas- 
senger the  ticket  which  he  has  declined  to  honor.' 
The  words  "continuous  passage"  in  a  ticket  have 
been  held  to  mean  the  continuous  passage  of  the 
person  to  whom  the  ticket  was  issued,  and  not  that 
of  the  train;'  they  do  not  import  that  he  shall  be 
carried  without  any  stop  or  change  of  ears."  A 
ticket  marked  "good  for  one  seat,"  etc.,  has  been 
construed  to  mean  one  seat  in  the  same  train  on 
which  the  holder  takes  passage,  and  that  he  is  to 
be  carried  by  that  train  only,  and  not  by  train  after 
train,  and  by  broken  stages,  day  after  day.* 


[(  1240]  b.  Whan  Stop-Onr  Is  Permitted.  The 

earner  may  of  course  by  special  agreement  bind 
itself  by  the  grant  of  the  privilege  of  stopping  over 
at  an  intermediate  station;  but  in  order  to  have  this 
effect,  the  agreement  must  have  been  made  by  com- 
petent authority.^**  Time  in  these  contract  is 
usually  an  important  element,  because,  in  as  much 
as  the  carrier  is  required  to  furnish  accommoda- 
tion for  all  persons  who  apply  for  passage  on  any 
day,  it  is  important  to  know  how  many  are  to  be 
carried,  and  this  cannot  be  known  if  there  are  per- 
sons  holding  tickets  who  have  a  right  to  apply  for 
passage  'along  the  route  in  numbers  entirely  un- 
known.^' It  has  been  held  that  where  a  passenger  is 
informed  by  the  conductor  that  he  may  stop  off 
en  route,  and  then  continue  his  journey  on  the  same 
ticket,  and  when,  in  pursuance  of  such  advice,  he 
leaves  that  train  and  boards  another,  the  company 
is  bound  to  carry  him  to  the  end  of  his  route;" 
but  the  contrary  has  been  held,  where  the  ticket 
expressly  restricted  the  passenger  to  a  continuous 
trip  and  provided  that  no  agent  had  authority  to 


111. — Churchill  T.  Chicago,  etc.,  R. 
Co..  C7  111.  290. 

Iowa. — Stone  v.  Chicago),  etc.,  R. 
Co.,  47  Iowa  82,  29  AmR  468. 

Ky. — Wllsey  v.  Louisville,  «tc.,  R. 
Co.,  83  Ky.  611,  7  Kyi.  498. 

Md. — McClure  v.  Philadelphia,  etc., 
K.  Co.,  S4  Md.  itZ,  6  AmR  S46. 

MMa."Cben«r  v.  Boston,  etc,  R. 
Co.,  11  Heto.  121,  4B  AmD  190  and 
note. 

Minn. — Wyman  v.  Northern  PaCi 
R.  Co.,  84  Mtnn.  210,  25  NW  349. 

N.  H. — Johnson  v.  Concord  R. 
Corp..  46  N.  H.  21S,  88  AmD  199. 

N.  J. — Penneylvanta  R,  Co,  v. 
Parry,  t>6  N.  J.  L.  BEl,  27  A  914.  39 
AmSR  654,  22  LRA  261;  State  t. 
Overton.  24  N.  J.  L.  4S5.  61  AmD  671. 

N.  Y.— Hamilton  v.  New  York  Cent. 
R.  Co.,  61  N.  T.  100;  Terry  v.  Flush- 
InK,  etc.,  R.  Co.,  13  Hun  369:  Qale  v. 
Delaware,  etc.,  R,  Co..  7  Hun  670; 
Barker  v.  Collin,  31  Barb.  566;  Beebe 
V.  AyreB,  28  Barb.  276;  Dunphy  v. 
Erie  R.  Co.,  42  N.  Y.  Super.  128. 

N,  C— Allen  v.  Wilmington,  etc., 
R.  Co..  119  N.  C.  710,  26  SB  787. 

Oh. — Hatten  v.  Railroad  Co..  39  Oh. 
St.  876;  Cleveland,  etc.,  R.  Co.  v.  Bar- 
tram,  11  Oh.  St.  467. 

Fa. — Vanklrk  v.  Pennsylvania  R. 
Co.,  76  Fa.  66.  18  AmR  404;  Oil 
Creek,  etc..  R.  Co.  v.  Clarlt.  72  Fa. 
231:  Dietrich  v.  Pennsylvania  R  Co.. 
71  Pa.  432,  10  AmR  711. 

Tenn. — Louisville,  etc.,  R.  Co,  v. 
Klyman,  108  Tenn.  304,  67  SW  472, 
»1  AmSR  7Efi,  66  LRA  769, 

Tbx. — Gulf,  etc.,  R.  Co.  v.  Henry. 
84  Tex.  678,  19  SW  870,  16  L.RA  818; 
Breen  v.  Texas,  etc.,  R.  Co.,  60  Tex. 
48;  International,  etc.,  R.  Co.  v.  Ins, 
29.  Tex.  Civ.  A.  198,  68  SW  732:  Lond- 
•rs  V.  Uissourl.  etc.,  R.  Co.,  (Cfv.  A.) 
BO  SW  628. 

Bnff. — ^Aflhton  v.  Lancasblrfl^  eto., 
R.  Co.,  [1904]  2  K.  B.  313. 

Ont. — Brtsn  v.  Grand  Trunk  R. 
Co.,  34  U.  C.  Q.  B.  610:  Cralff  v. 
Oreat  Western  R.  Co.,  34  U.  C.  Q.  B.  604. 

[a]  Biaaon  for  rale.— "A  contrary 
doctrine  would  necessarily  Impose  on 
the  curler  additional  duties,  the  re- 
moval of  baggage  as  well  as  the 
paasanger  from  one  train  to  another, 
and  the  conaequent  additional  atten- 
tion on  the  part  of  the  company; 
also  an  Increased  risk  of  accidents, 
and  a  hindrance  and  delay  not  con- 
templated by  a  reasonable  interpre- 
tation of  their  undertakliV'"  Cleve- 
land, etc.,  R.  Co.  V.  Bartram,  11  Oh. 
St.  467.  463. 

[b]  mveet  ear  ttekets — The  holder 
of  tickets  Issued  by  a  street  surface 
railroad,  good  for  one  fare  between 
two  points,  is  only  entitled  to  a  con- 
tinuouB  passage  on  each  ticket,  and 
may  not  alight  from  one  car  on 
which   he   begins   his   Journey  and 


afterward  board  another  car  and 
complete  the  journey  on  the  same 
ticket.  Bonasera  v.  Buffalo,  etc.. 
Tract  Co.,  6>3  Misc.  644.  118  NTS  748 
raff  138  App.  Dlv.  917  mem,  128 
NYS  1107  mem]. 

a a}  A  ticket  maAed  "rood  fox 
I  day  and  Inlm  only,"  gives  the 
holder  a  right  to  select  any  train  on 
that  day  that  goes  to  his  place  of 
destination,  but  he  has  no  right  to 
ride  part  of  the  way  on  one  train 
and  afterward  to  resume  the  trip  on 
another  train.  G-ale  v.  Delaware, 
etc..  R.  Co.,  7  Hun  (N.  T.)  670. 

4.  Barker  v.  Coflln.  31  Barb.  (N. 
T.)  666;  Coombs  v.  Rer.,  26  Can.  S. 
C.  13. 

5.  Walker  v.  Wabash,  etc.,  R.  Co., 
16  Mo.  A.  333. 

6.  Vankirk  v.  Pennsylvania  R.  Co., 
76  Fa.  66,  18  AmR  404. 

Betnm  of  fan  or  tlofcet  as  ooadl- 
tlon  of  sjeotloii  see  supra  !  1197. 

7.  Walker  v.  Wrfbash,  etc.  R.  Co., 
16  Mo.  A.  338:  Brian  v.  Oregon  Short 
Line  R.  Co..  40  Mont  109,  fos  P  489, 
25  LRANS  469,  20  AnnCas  311. 

8.  Southern  R.  Co.  v.  DaughdriU, 
11  Oa.  A.  803.  76  SB  926. 

S.  Dietrich  v.  Pennsylvania  R.  Co., 
71  Pa.  432.  437,  10  AmR  711. 

10.  Scofleld  V.  Pennsylvania  Co., 
112  Fed.  866,  60  CCA  663,  66  LRA 
224;  HcClure  v.  Philadelphia,  etc.,  R. 
Co.,  34  Md.  E32,  6  AmR  345;  Petrie 
v.  Pennsylvania  R.  Co.,  48  N.  J.  L. 
449:  Dietrich  v.  Pennsylvania  R.  Co., 
71  Pa.  432,  10  AmR  711. 

[a]  Afrent  at  way  statiob— It  will 
not  avail  the  passenger  that  he 
stopped  over  on  the  faith  of  repre- 
sentations made  by  an  agent  at  a 
way  station,  the  prasumpuon  being 
that  such  an  agent  has  no  authority 
to  vary  the  regulations  of  the  com- 
pany. McClure  v.  Philadelphia,  etc., 
R.  Co.,  34  Md.  633,  6  AmR  346. 

[b1  A  frslglit  «caat  has  no  au- 
thority to  bind  the  company  by  as- 
surances that  one  traveling  on  a 
drover's  ticket  may  stop  over  at  an 
intermediate  station,  he  having 
nothuiK  to  do  with  the  adUlng  of  the 
tickets.  Dietrich  v.  Pennsylvania  R. 
Co..  71  Pa.  482,  10  AmR  711. 

[c]  Parol  ooatraet  irtvlw  lifbt  of 
sto-erer^Th*  ticket  is  not  the  sole 
evidence  of  a  right  to  a  stop-over: 
It  is  competent  to  show  a  parol 
agreement  made  with  the  carrier's 
agent  at  the  time  the  passenger  buys 
his  ticket.  Scofleld  v.  Pennsylvania 
R.  Co..  112  Fed.  866,  60  CCA  653,  64 
LRA  224. 

[d]  Xntermsdlste  oondnetor  wroaff- 
fUlly  taUug-  op  tloketi — Where  a 
railiwad  company  agrees  to  transport 
a  passenger  between  specified  points, 
with  the  right  to  stop  off  at  an  inter- 
mediate point,  and  there  is  nothing 


on  the  face  of  the  ticket  Inconsistent 
with  such  privilege,  nor  any  rule  of 
the  company  shown  contrary  thereto, 
nor  any  knowledge  thereof  by  the 
passenger,  and  the  company's  con- 
ductor, denying  the  right  to  stop  oft, 
takes  up  the  passenger's  coupon  over 
Ills  objection,  such  passenger  has  a 
right  under  hts  contract  to  resume 
his  Journey  from  the  place  of  stop* 
over,  although  the  written  evidence 
of  such  contract  Is  in  the  hands  of 
the  company,  and  although  the  con- 
ductor has  denied  his  right  to  stop 
off.  Scofleld  v.  Pennsylvania  Co.,  112 
Fed.  866,  60  CCA  663.  56  LRA  224. 

11.  Terry  v.  Flushing,  etc,  R  Co., 
18  Hun  m.  T.)  369. 

19.  Tarbell  v.  Northern  Cent.  R 
Co.,  24  Hun  (N.  Y.}  81. 

Fa)  Wlura  a  ooBdvotor,  meOag 
within  the  scope  of  his  ivpaxeat  an- 
tlwzity',  issues  a  stop-over  ticket,  the 
company  is  liable  for  the  refusal  of 
the  second  conductor  to  honor  it 
notwithstanding  the  flrst  conductor 
acted  contrary  to  the  rules  of  the 
company,  the  passenger,  however, 
having  no  knowledge  of  any  such 
want  of  authority.  Ray  v.  Cortland, 
etc..  Tract.  Co.,  19  App.  Dlv.  630.  4t 
NTS  621:  Tarbell  v.  Northern  Cent 
R.  Co..  24  Hun  <N.  Y.)  61,  64  (where 
the  court,  distinguishing  between 
this  and  a  case  In  which  the  passen- 
ger had  gotten  off  the  train  without 
an  assurance  that  he  could  take  pas- 
sage on  another  train,  said:  "On  the 
strength  of  this  assurance  the  id^n- 
tlff  got  off,  thus  surrendering  the 
right  of  riding  any  further  upon  that 
train.  Unless,  then,  the  plaintiff  was 
to  be  permitted  to  act  on  the  assur- 
ance of  the  train  agent,  the  defend- 
ants, through  their  agent,  would  be 
allowed  to  perpetrate  the  fraud  of 
depriving  the  pialntlflt  of  part  of  the 
beneflt  of  Ms  contract  by  a  false 
statement.  The  defendants,  by  in- 
ducing the  plaintiff  to  get  oft  the 
train,  relieved  themselves  of  the  risk 
and  labor  of  transimrting  him  on 
that  train  any  farther.  They  must 
therefore  fulfil  the  statement  by 
which  their  agent  Induced  the  plain- 
tiff to  get  off;  Inasmuch  as  It  was  a 
statement  as  to  which  the  plaintiff 
was  clearly  entitled  to  rely  upon  the 
train  agent  The  train  agent  was  In 
control  of  the  train.  He  was  evi- 
dently the  officer  of  whom  passen- 
gers should  inquire  as  to  what  they 
might  do  in  respect  to  their  Journey, 
according  to  the  rules  of  the  com- 
pany. It  was  within  the  scope  of  his 
apparent  authority  to  tell  the  plain- 
tiff what  the  effect  would  be  of  bis 
getting  off  that  train"). 

Bigut  to  eject  passenger  throvgh 
mistake  of  flm  oraduotor  see  supra 

g  1186. 


For  later  eaaea,  develoiueats  and  obaaffM  In  the  law  see  cumulative  Annotations,  aaiin  title,  pana^M^^nmber. 

DiQilizsd  by 
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[100.  J.]  809 


modify  the  contract." 

Begiilatioiis;  usage.  By  r^rnlation  the  privily 
of  stopping  over  at  an  intermediate  point  and  con- 
tinuing the  joomey  later  tinder  the  same  ticket  is 
often  given,  bat  in  such  ease  the  regulation  must  be 
complied  with;^^  and  under  such  a  r^;alation  a 
passenger  has  ttie  right  to  rdy  on  the  assurances  of 
•the  conductor  with  reference  to  stopping  over.^' 
Where  a  usage  is  relied  on  as  giving  a  right  to  stop 
over,  the  subsequent  change  of  the  usage  by  a  rule 
has  been  held  binding  on  the  passei^^,  although 
he  had  no  notice  thereof;"  and  the  mere  fact  that 
a  passenger  has  been  allowed  on  some  occasions  to 
stop  over  does  not  entitle  him  to  do  so  on  other 
occasions." 

Statotonr  right.  The  right  to  stop  over  at  an 
intermediate  point  on  the  passenger's  journey  ia 
sometimes  given  by  statute;"  and  some  statutes 
also  require  the  company  to  sell  tickets  with  stop- 
over privil^^  and  prescribe  a  penalty  for  dis- 
obedience of  its  provisions.^^  A  statute  requiring 
the  sale  of  stop-over  tickets  has  no  extraterritorial 
operation,'^  although  it  applies  to  a  foreign  corpora- 
tion while  acting  as  a  carrier  in  the  state.^  Nor 
does  such  a  statute  apply  to  one  who  demands  a 
ticket  with  a  desire  that  it  shall  be  refused  and  for 
the  sole  puipose  of  laying  a  foui^tion  to  recover 
the  penalty. 

Journey  interrupted  by  accident.  Where  the  eon- 
is.    Sanden  v.   Northern  Pac.  R, 

Co.,  4S  Mont  209,  115  P  408,  S4  LRA 

NS  711  and  note;  International,  etc., 

R.  Co.  V.  Best,  B3  Tex.  >44,  65  SW 

316. 

[a]  AatbOTitr'  of  oondootor*— The 
conductor  of  a  railroad  train  has  no 
authority  to  bind  the  company,  by 
allowlns  a  stop-over,  so  as  to  make 
tiie  company  liable,  where  a  connect- 
ing road  ejeotfld  the  paasetiKer  be- 
cause the  ticket  provided  for  a  con- 
tinuous trip  on  the  two  roads.  In- 
ternational, etc.,  R.  Co.  V.  Best,  » 
Tex.  144.  5S  8W  81fi. 

After  —change  for 


tinuity  of  the  journey  is  intemipted  1^  misfortnne 
or  seeidentj  without  fault  on  the  part  of  the  pas- 
sengor,  he  is  oitiUed  to  oontinne  his  journey  by 
another  train." 

[$  1241]  c.  Where  Ticket  Is  in  Oonpoi  Fonn. 
An  ordinary  coupon  ticket  which  amounts  in  effect 
to  separate  oontraets  of  transportaticm  over  dis- 
tinct lines,  and  with  no  qoecial  stipulations  as  to  the. 
journey  beii^  continuous,  is  not  within  the  opera- 
tim  of  the  forcing  principles,  but  the  passenger 
may  stop  off  at  any  connecting  point  and  sul^e- 
quently  avail  himself  of  the  coupons  entitling  him 
to  transportation  for  the  remainder  of  his  journey 
and  this  is  true  with  reference  to  the  several 
divisions  of  a  system  owned  or  operated  by  one 
management;"  but  a  passenger  has  no  r^ht,  under 
this  rule,  to  stop  over  at  a  station  between  such 
connecting  points.^^  The  ticket  may  provide  that 
the  passage  must  be  continuous  to  the  point  of 
destination,  but  provisions  on  this  subject  must  be 
clear,  and  when  they  are  of  doubtful  import  they 
will  be  construed  against  the  oompanyj  and  tiie  pas- 
senger will  be  held  to  have  the  right  to  stop  over  at 
terminal  points.'^ 

[f  1242]  d.  Where  Privilege  Is  Subject  to  Con- 
ditions. Where  the  passenger's  ticket,  or  a  regu- 
lation of  the  company,  attaches  certain  conditions  to 
the  atop-over  privilege,  the  passenger  is  entitled  to 
that  privil^e  only  on  complying  with  such  eon- 


Cbl  Attn  Mtehanffe  for  passav* 
ah—*  condition  in  a  special  con- 
tnwt  ticket  that  It  shall  be  used  be- 
fore a  certain  date  and  that  there 
shall  be  no  stop-over  cannot  be 
waived,  by  either  the  conductor  or 
the  '  etatlon  agents  aloncr  the  line, 
after  the  tidcet  has  been  exchansed 
for  a  continuous  passage  check 
whicdi  on  Its  ta/oa  shows  that  the 
limit  is  too  short  for  the  conductor 
to  Mow  a  stop-over.  Sanden  v. 
Northern  Pac.  R.  Co.,  43  Mont  209, 
lis  P  40t.  S4  LRAKS  711. 

14.  LeyBer  v.  Chicago,  etc.,  R.  Co., 
188  Mo.  A.  84,  119  SW  1068:  Kelsey 
V.  Michigan  Cent.  R.  Co.,  2S  Hun  (M. 
Y.)  460;  Beebe  v.  Ayrea,  28  Barb.  (N. 
T.)  275;  Dunphy  v.  Erie  R  Co..  42  N. 
Y.  Su[>er.  128;  Breen  v.  Texas,  etc., 
R.  Co.,  SO  Tex.  48;  Yorton  v.  Mil- 
waukee, etc.,  R.  Co.,  64  Wis.  234,  11 
NW  482.  41  AmR  23. 

Oondlttons  of  stop*over  see  Infra 
I  1242. 

15.  New  York,  etc.,  R.  Co.  v.  Win- 
ter, 143  U.  S.  60,  12  set  8S6,  36  L. 
ed.  71:  Wllsey  v.  Loulsvitle,  etc.,  R. 
Co..  83  Ky.  Bll.  7  KyL  498;  Cherry 
V.  Kansas  City,  etc.,  R.  Co.,  62  Mo. 
A.  499. 

le.  Johnson  V.  Concord  R.  Corp., 
48  N.  H.  213,  88  AmD  199. 

17.  Stone  v.  Chicago,  etc..  R.  Co., 
47  Iowa  83.  29  AmR  45'8;  Denny- v. 
New  York  Cent.,  etc..  R.  Co.,  6  Daly 
(N.  Y.)  60. 

18.  Robinson  v.  Southern  Pac.  R. 
Co.,  106  Cal.  626.  88  P  94,  722.  28 
LRA  778;  Carpenter  v.  Grand  Trunk 
R.  Co..  72  Me.  888,  39  AmH  340. 

[a]  In  Oallfomla  under  Civ.  Code 
9  490  a  passenger  la  entitled  to  stop 
over  at  any  Intermediate  station  and 
then  to  resume  his  Journey  at  any 
time  within  six  months:  and  such 
right  Is  unaffected  by  the  clrcum- 
stanee  ttiat  he  selects  the  loncer  of 


the  two  routes  open  to  him  by  the 
terms  of  his  ticket  Robinson  v. 
Southern  Pac.  Co.,  106  Cal.  6S6.  88 
P  94.  722.  28  LRA  77S, 

[bi  Intermediate  statloM^Where 
a  railroad  company  maintains  sev- 
eral depots  in  a  city,  each  depot  Is 
an  Intermediate  station  within  the 
meaning  of  a  statutory  provision  em- 
powering passengers  to  stop  oft  at 
Intermediate  stations.  Robinson  v. 
Southern  Pac.  Co..  IW  Cal.  B26,  88  P 
»4,  728,  it  LRA  7T8  (construlns  Civ. 
Code  S  4fl0>. 

IS.  Southern  Pac.  Co.  v.  Robinson. 
182  Cal.  408,  64  P  678,  18  LRANS 
497.  I 

aOt.   Carpenter  v.  Orand  Trunk  R. 
Co.,  72  Me.  88«,  39  AmR  840;  Boston, 
etc..  R.  Co.  V.  Trafton,  161  Mass.  829. 
88  NBI  829. 
BztsatenlfeoElal  epsaation  of  stat- 


ates  mneraUy  see  Statutes  188  Cyc 

1108,  1164]. 

81.  Dryden  v.  Grand  Trunk  R.  Co., 
60  Me.  612. 

88.  Southern  Pac.  Co.  v.  Robinson, 
132  Cal.  408,  64  P  672,  12  LRANS 
497  and  note. 

[a]  Season  for  mle*.— "A  person 
desiring  a  ticket  for  any  other  pur- 
pose than  for  use  upon  the  corpora- 
tion's passenger  cars  would  not  be  a 
person  coming  within  the  purview  of 
the  section,  and  therefore  the  cor- 
poration would  not  be  liable  in  re- 
fusing him  the  ticket  .  .  ,  They 
would  not  have  been  acting  In  good 
faith,  either  toward  the  corporation 
or  toward  the  law."  Southern  Pac. 
Co.  V.  Robinson,  132  Cal.  408,  414,  64 
P  672,  13  LRANS  497. 

83.  Wllsey  v.  Ix)ulsvllle,  etc.,  R. 
Co.,  88  Ky.  611;  Dietrich  v.  Pennsyl- 
vania R.  Co.,  71  Pa.  432.  10  AmR 
711. 

[a]    Train  stopped  by  a  wreaks 

Being  informed  that  a  train  so  stop- 
ped would  be  delayed  several  hours, 
perhaps  all  night,  and  that  no  one 
could  tell  when  It  would  be  ready  to 

Firoceed.  a  passenger,  who  was  sick, 
nformed  the  conductor  of  that  fact 
and  asked  for  a  atop-over  ticket 
which  was  denied  him.  He  then  left 
the  train,  spent  the  night  at  a  hotel, 
and  took  another  train  next  day. 
The  conductor  on  this  train  refused 
to  accept  the  conductor's  check 
which  plaintiff  had  received  in  lieu 
of  his  ticket  the  day  before,  and  also 
refused  to  accept  ticket  fare  and  de- 
manded, as  conductor's  fare,  more 


than  he  was  entitled  to  demand  un- 
der the  rules  of  the  company.  It 
was  held  that  plaintiff  had  a  right, 
under  his  ortdnal  contract  to  stop 
over  and  take  another  train  with- 
out paying  addltitHial  fare.  Wll- 
sey v.  Louisville,  etc,  R.  Co.,  83  Ky. 
511. 

M.  Ark.— LItUe  Rock,  etc.,  R.  Co. 
V.  Dean.  48  Ark.  B2».  61  AmR  684. 

Ga. — Spencer  v.  Lovejoy,  96  Os. 
667.  88  SB  886.  61  AmSR  Ut. 

Mich. — ^Brooke  v.  Grand  Trunk  R. 
Co..  IS  Mich.  882. 

llo.— Cherry  v.  Chicago,  etc.,  R. 
Co..  191  Mo.  489,  90  SW  881.  109 
AmSR  880,  8  LRANS  696. 

N.  y. — Auerboch  v.  New  York 
Cent.,  etc..  R  Co.,  89  N.  Y.  881.  48 
AmR  290;  Hamilton  v.  New  York 
Cent  B.  Co.,  61  N.  Y.  100. 

Or. — ^Nichols  V.  Southern  Pac  Co., 
28  Or.  128.  81  P  896,  87  AmSR  664, 
18  LRA  6^. 

[a]  Presniuptionv— It  has  been 
said  that  the  law  has  "attached  to 
this  class  of  tickets  a  peculiar  sig- 
nificance, and  a  railroad  company 
Issuing  them  will  be  presumed  to 
have  intended  that  they  should  bear 
the  construction  which  the  law 
places  upon  them."  Spencer  v.  Love- 
Joy,  96  Oa.  »67,  666,  23  SB  886,  61 
AmSR  162. 

as.  Spencer  v.  Lovejoy,  96  Oa. 
667,  23  SB  836,  61  AmSR  162. 

36.  Little  Rock,  etc.,  R,  Co.  v. 
Dean.  48  Ark.  629,  61  AmR  6S4; 
Brian  v.  Oregon  Short  Line  R  Co.. 
40  Mont.  109,  106  P  489.  86  LRANS 
459,  20  AnnCas  311;  Auerbach  t.  New 
York  Cent.,  etc„  R.  Co.,  89  N.  Y.  281, 
42  AmR  290;  Hamilton  v.  New  York 
Cent  R.  Co.,  61  N.  Y,  100;  Nichols  v. 
Southern  Pac.  Co.,  23  Or.  123,  81  P 
296.  37  AmSR  664.  18  LRA  66. 

[a]  Bntlre  or  severable  ooutraet. 
—A  through  ticket,  with  coupons  at- 
tached for  the  different  roads,  con- 
stitutes a  contract  entire  as  to  each 
connecting  line,  but  severable  as  be- 
tween the  different  lines;  so  where  a 
passenger  enters  on  any  one  of  the 
connecting  lines,  he  has  no  stop-over 
privileges  on  that  line  but  may  stop 
over  at  the  end  of  the  line,  oefore 
resuming  the  ride  on  the  next  con- 
necting line.  Nichols  v.  Southern 
Pac.  Co..  23  Or.  128.  31  P  886,  87 
AmSR  664,  18  LRA  66. 

37.  Auerbach  v.  New  York  Cent, 
etc.,  R.  Co.,  8»  N^.  881,  41  AmR 
280.   •  - 
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ditions,^  such  as  a  condition  requiring  the  passenger 
to  obtain  from  the  conductor,  or  other  train  officer, 
his  indorsement  of  the  ticket^  or  a  stop-over 
check;™  and  where  a  conductor's  cheek  is  given,  it 
must  contain  a  clause  expressly  authorizing  the 
stop-over  privily,  as  such  check  in  the  ordinary 
form  is  a  mere  certificate  of  payment  of  fare  or 
surrender  of  the  regular  ticket  and  will  not  entitle 
the  passeiuer  to  a  stop-over.^^ 

1%  1243]  e.  Wboi  FriTaege  Is  Exhausted.  The 
privilege  is  of  course  exhausted  by  the  expiration 
of  the  time  for  which  it  was  granted,'*  or  by  one 
exercise  thereof.** 

[$  1244]  G.  Changes  and  Transfen  to  Other 
Trains  or  Lines;  Performance  by  Connecting  Line — 
1.  Transferring  from  One  Car  or  Train  to  Another; 
Steeet  Oar  Transfers — a.  In  General  A  railroad 
company  may  by  a  reasonable  regulation  require 
that  passengers  for  a  certain  point  shall  go  through 
without  chai^  on  some  trains  and  on  others  that 
they  shall  chai^  at  an  intervening  station;^  and 
a  passenger  is  not  entitled  to  damages  for  being 
required  to  change  ears  before  reaching  the  destina- 
tion to  which  he  holds  a  ticket,"  unless  the  regula- 
tion is,  under  the  oircomatanees,  unreasonable,'' 
or  unless  under  the  rules  and  sohedules  of  the  com- 
pany such  station  is  a  stopping  place  for  the  train 
on  whidi  lie  takes  passage,"  or  unless  he  was 
assured  by  the  i^nt  of  the  company,  from  whom  he 
purchased  his  ticket,  that  a  chaise  of  cars  would 
not  be  necessary;'"  and  in  the  latter  ease  the  car- 


rier is  not  relieved  from  liability  by  a  rule  that  a 
passenger  may  expect  to  be  accorded  by  the  con- 
ductor only  such  rights  as  his  ticket  on  its  face 
entitles  him  to,"  although  it  has  been  held  that  the 
passenger  must  conform  to  the  reasonable  require- 
ments of  such  rule  so  as  not  to  increase  his  dam- 
ages." A  passenger  may  be  required,  under  the 
rules  of  the  company,  to  take  a  through  car  to  his* 
destination  and  may  be  refused  a  transfer  if  he 
takes  a  car  which  he  knows  is  going  only  part  of 
the  way/'^  and  on  the  other  hand,  he  may  be  re- 
quired, under  the  roles  of  the  company,  to  transfer 
from  a  short  service  ear,  at  the  end  of  its  run,  to 
a  through  car,^^  and  he  may  be  entitled  statute 
to  such  a  transfer." 

Accident  or  delay.  In  case  of  an  accident  or 
delay  to  the  car  on  which  a  passenger  is  riding,  he 
may  he  required  to  transfer  to  another  car;^  and 
it  has  been  held  that  a  passei^er  is  entitled  to  make 
such  transfer  without  paying  a  second  fare,  where 
the  ear  on  which  he  is  riding  is,  throt^h  accident 
or  otherwise,  unreasonably  delayed.^  But  on  the 
other  hand,  it  has  been  held  that  the  fact  that  the 
car  on  which  a  passei^r  is  being  carried  becomes 
disabled,  and  the  company  refuses  to  transfer  Um 
to  another  ear  for  the  original  fare,  does  not  en- 
title him  to  transfer  himself  to  another  ear  and 
continue  his  journey  without  paying  a  second  fare; 
and  if  he  is  ejected  therefor,  he  can  recover  only 
for  breach  of  the  contract  to  carry  within  a  rea- 
sonable time.*" 


38.  Leyser  v.  Chlcapo.  etc.,-  R.  Co., 
188  Mo.  A.  34,  119  SW  1068. 

29.  Beebe  v.  Ayres,  28  Barb.  (N. 
T.)  275. 

30.  Dixon  V.  New  Bn^land  R.  Co., 
179  Mass.  242,  SO  NE  SSI;  Dunphy  v. 
Erie  R.  Co.,  42  N.  Y.  Super.  128: 
Brcen  v.  Texas,  etc.,  R.  Co.,  50  Tex. 
43;  Yorton  v.  Milwaukee,  etc.,  R.  Co., 
54  Wis.  2'34.  11  NW  482.  41  AmR  28. 

[a]  niwitratloii. — Where  plalntlfT 
had  a  ticket  from  W  to  H  and  took 
a  train  at  H,  and  the  conductor 
punched  such  ticket  twice  and  placed 
It  on  the  seat  In  front  of  plalntlfC 
who  stopped  off  at  B,  a  station  be- 
tween H  and  W,  without  securlnar  a 
Btop-over  check,  it  was  proper  to 
charge  as  a  matter  of  law  that  the 
conductor  on  a  subsequent  train  from 
B  to  W  was  not  bound  to  accept  the 
ticket.  Dixon  v.  New  England  R. 
Co.,  179  Mass.  242,  60  NE  581. 

31.  Iowa. — Stone  v.  Chicago,  etc, 
R.  Co..  47  Iowa  82,  29  AmR  468. 

Md. — McCIure  v,  Philadelphia,  etc, 
R.  Co.,  34  Md.  632,  6  AmR  345. 

ManB. — Cheney  v.  Boston,  etc,  R. 
Oo.,  11  Mete  121,  45  AmD  190  and  note. 

Minn. — Wyman  v.  Northern  Pac.  R. 
Co.,  34  Minn.  210,  25  NW  349. 

N.  J. — State  V.  Overton.  24  N.  J.  L. 
436.  61  AmD  671. 

Tex. — Brecn  v.  Texas,  etc.,  R.  Co., 
60  Tex.  43. 

Wis. — Yorton  v.  Milwaukee,  etc.  R. 
Co.,  64  Wis.  234.  11  NW482,  41  AmR  23. 

Compare  Palmer  v.  Charlotte,  etc., 
R.  Co.,  8  S.  C.  580,  1«  AmR  760 
(holding  that,  where  plaintiff  was 
traveling  on  a  through  ticket  with 
coupons  for  the  different  roads,  but 
with  two  coupons  for  the  different 
divisions  of  defendant's  road,  and  on 
entering  defendant's  road  ute  con- 
ductor detached  both  coupons  and 
ffave  to  plaintiff  a  conductor's  check 
which,  accordlns  to  the  rules  of  the 
company,  was  good  only  for  that 
trip;  and  plaintiff  stopped  at  the  end 
of  the  division  over  nl^ht  and  the 
next  day  offered  hla  check  for  pas- 
BAffe  over  the  next  division,  but  It 
wu  refused  and  he  was  ejected,  the 
ejection  was  wrongful  and  the  com- 
pany was  liable). 

88.  Churchill  v.  Chicago,  etc..  R. 
Co..  67  111.  390;  Cherry  v.  Chicago. 


etc,  R.  Co.,  191  Mo.  489.  90  SW  381. 
109  AmSR  830,  2  I^RANS  696. 

[a]  A.  coiLdaotor's  check  AnthoT- 
Isliig'  a  lay-over  for  thirty  days  must 
be  presented  within  that  time.  In 
order  to  be  available.  Churchill  v- 
Chicago,  etc.,  R.  Co.,  67  111.  890. 

Bxjoration  of  time  limit  on  tickets 
see  generally  supra  S  1140. 

33.  Denny  v.  New  York  Cent., 
etc.,  R.  Co.,  6  Daly  (N.  Y.)  60. 

34.  St.  Iiouis  Southwestern  R. 
Co.  v.  McCulIough.  18  Tex.  Civ.  A. 
634.  46  SW  324. 

3fi.  Louisville,  etc.  R.  Co.  v. 
Maxwell.  190  Ala.  47,  66  S  669; 
Looifsville,  etc.,  R.  Co.  v.  Thomason, 
6  Ala.  A.  365.  60  S  506. 

[a]  A  passenger's  riglit  to  be  oar- 
Tled  to  a  oertaln  station  Is  not  de- 
nied where  he,  being  on  a  train 
which,  under  the  company's  rules, 
does  not  stop  at  stich  station,  Is 
put  off  by  the  conductor  at  the  sta- 
tion nearest  his  destination  to  await 
the  train  which  does  stop  there. 
Louisville,  etc..  R.  Co.  v.  Maxwell, 
190  Ala.  47.  66  S  669. 

36.    Goodman  v.  New  York  R.  Co., 
86  Misc.  43.  148  NYS  279. 
[a]    imxeasonable  regnlatloni 


<I)  A  regulation,  whereby  a  passen- 
ger boarding  a  short  service  car  and 
entitled  to  a  transfer  to  a  oar  of  a 
line  intersecting  at  a  point  beyond 
must  use  such  transfer  on  an  ln> 
direct  route  rather  than  on  a  long 
service  car  of  the  same  line.  Is  un- 
reasonable. Goodman  v.  New  York 
R.  Co.,  86  Mlac  43,  148  NYS  279.  (2) 
Where  a  street  car  passenger  is  ac- 
cepted on  a  short  service  car,  which 
necessitates  a  transfer  to  a  through 
car,  the  company  cannot*  reuulre 
him  to  transfer  to  a  parallel  line 
further  over,  «tcept  for  some  most 
cogent  reason;  and  the  mere  state- 
ment that  such  requirement  Is  to 
avoid  congestion  and  for  the  con- 
venience of  passengers  Is  no  reason. 
Goodman  v.  New  York  R.  Co.,  88 
Mlsc  96,  160  NYS  70S. 

87>   I/oufsvllle.    etc.,    R.  Co. 
Thomason,  6  ATa.  A.  366,  80  8  506. 

38.  Louisville,  etc,  R.  Co.  v. 
Thomason,  6  Ala.  A.  865,  60  S  606; 
Dye  V.  Virginia  Midland  R-  Co.,  20 
D.  C.  63. 


39.  Louisville,  etc,  R,  Co.  v. 
Thomason,  6  Ala.  A.  36S,  60  S  506. 

40.  Louisville,  etc..  R.  Co.  v. 
Thomason.  6  Ala.  A.  366,  60  S  506. 

41.  Baron  v.  New  York  City  R 
Co.,  120  Aj>p.  Dlv.  134,  106  NYS 
358  [rev  62  Misc  581.  102  NYS 
7461:  Roach  v.  Brooklyn  Heights  R. 
Co.,  119  App.  Dlv.  520.  104  NYS 
219;  Mills  V.  Seattle,  etc,  R,  Co.. 
60  Wash.  20,  96  P  620,  19  LRANS 
704  and  note. 

48.  Goodman  v.  New  York  R.  Co., 
86  Misc  43,  148  NTS  27S:  Good- 
man V.  New  York  R.  Co..  81  HIsc 
207.  142  NYS  620. 

43.  Goodman  v.  New  York  R. 
Co.,  88  Misc.  95.  150  NYS  702. 

[a]  "Short  servloe  oar"  deilned<— 
A  car  not  running  to  the  end  of  a 
street  railway  company's  line,  but 
only  to  a  given  street,  is  a  "short 
service  car.  Goodman  v.  New  York 
R,  Co.,  88  Misc.  95,  ISO  NYS  702. 

■tatnti^  reqnirements  generally 
see  infra  S  1245. 

44.  Dryden  v.  St,  Louis  Transit 
Co..  120  Mo.  A.  424,  96  SW  1044; 
Norton  v.  Union  R,  Co.,  68  Misc 
188.  109  NYS  78. 

[a]  xnnstrntlon. — Where  a  street 
car  passenger.  Instead  of  boarding 
a  car  which  he  was  asked  to  take 
because  of  an  accident  to  the  car  tn 
which  he  was  riding,  stayed  In  the 
car  which  was  placed  on  a  siding, 
and  continued  to  remain  In  sucn 
car  for  an  h6ur  or  more,  he  was  not 
entitled  to  recover  from  the  carrier 
on  the  theory  that  there  had  been 
a  violation  of  the  contract  of  trans- 
portatlon.  Norton  v.  Union  R.  Co., 
68  Misc.  188,  109  NYS  73. 

45.  Wilsey  v.  LoulBvllle,  etc,  R. 
Co.,  83  Ky.  61,  12  8W  STB,  11  KyL 
419,  5  LRA  856. 

£a]  Thus,  where  the  oompany  is 
not  prosecuting  the  journey  within 
a  reasonable  time  and  in  a  reason- 
able manner,  as  die  passenger  has  a 
right  to  demand  that  it  shall  do, 
then  he  may  leave  the  train  and 
continue  his  Journey  on  another,  un- 
der the  original  contract,  and  with- 
out paying  an  additional  fare^  WIIsmt 
v.  Loulsvnie.  etc,  R.  Co.,  81  '&r.  ill, 
12  SW  276.  11  KyL  429,  6  LRA  8S6. 

46.  Hornesby  v.  Georgia  R.,  etc.. 


For  later  eues,  devMovmeata  and  duuve*  In  the  law  see  cumulative  Annotations,  aama  title, 
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Notice  of  ch&nge.  A  primary  duty  rests  on  the 
carrier  to  notify  passengers  of  a  r^alation  requir- 
ing a  change  of  ears;"  but  a  reasonable  notice 
thereof  by  the  employees  of  the  carrier  is  sufficient, 
and  the  passenger  not  governing  himself  by  such 
notice  cannot  recover  damages  if  he  loses  his  con- 
nection.*^ And  it  has  been  held  that,  where  a  pas- 
senger learns  that  he  must  change  cars  to  reach  his 
destination,  it  is  his  duty  to  ascertain  where  he 
most  make  such  change;*'  and  that,  where  by  his 
failure  so  to  do  he  misses  connection  or  is  carried 
over  a  wrong  line,  the  company  is  not  liable,""  unless 
he  was  misled  by  the  company's  authorized  agents 
or  servants.^^  The  company  is  liable  where,  on 
request,  its  agents  negligently  fail  or  refuse  to 
inform  a  passenger  as  to  the  point  where  he  will 
have  to  change." 

1245]  b.  Statutory  Beanirement  of  Transfer. 


Statutory  or  municipal  r^^lations  are  sometimes 
made  and  held  reasonable  which  require  that  a 
transfer  shall  be  given  on  the  change  of  a  passei^er 
from  one  street  railroad  line  to  a  connecting  line, 
leased  or  operated  by  the  same  company  within 
the  city's  limits,^  and  under  some  r^^lations  a 
system  of  transfers  may  be  ordered  by  the  corpo- 
ration or  public  service  commission.'^  This  duty 
of  giving  transfers  rests  not  oilly  on  the  teoh- 
nicfd  owner,  but  also  on  the  real  or  beneficial  owner, 
of  the  lines,""  and  not  only  on  companies  existing 
at  the  time  the  statute  is  enacted,  but  also  on  those 
comii^  into  existcaee  thereafter;"**  and,  in  the 
absence  of  a  provision  to  the  contrary,  it  has  been 
held  to  apply  to  the  limits  of  the  city  as  subse- 
quently extended."^  Under  some  regulations  trans- 
fers may  be  required  even  to  the  lines  of  other 
companies,"  although,  in  the  absence  of  statute, 


Co.,  120  Ga.  913.  48  SE  339,  1  Ann 
Cas  1396:  Taylor  v.  Nassau  Elec- 
tric R.  Co.,  82  App.  Div.  486,  £3 
NYS  B. 

47.  Central  of  Georgia  R.  Co.  v. 
Ashley.  169  Ata.  145,  48  S  981. 

48.  Central  of  Ueorela  R.  Co.  v. 
Ashley,  159  Ala.  145,  154.  48  S  981 
[QUot  Cyc] ;  Barker  v.  New  York 
Cent.  R.  CO.,  24  N.  Y.  699;  Page  v. 
New  York  Cent.  R.  Co..  13  N.  Y. 
Super.  623. 

"If  the  defendant  gave  such  pub- 
lished notice  of  the  running  of  Its 
trains,  and  such  special  notice  In 
tbe  cars,  of  the  necessity  of  tdiang- 
Ing  ears  at  any  particular  staUon, 
that  avery  traveler  of  ordinary  in- 
telligence, by  the  use  of  reasonable 
care  and  caution,  would  obtain  all 
the  requisite  Information  as  to  the 
route  tto  be  traveled,  and  the  cam 
to  be  taken  at  any  Intermediate 
point  of  the  voyage,  it  discbarges 
Its  wholcf  duty  in  this  respect." 
Page  V.  New  York  Cent.  R.  Co..  13 
N.  T.  Super.  523,  529. 

4t.  St.  Louis  Southwestern.  R. 
Co.  V.  McCulIough.  18  Tex.  Civ.  A. 
524,  46  SW  324. 

60.  St.  Louis  Southwestern  R.  Co. 
T.  HcCullough,  IS  Tex.  Civ.  A.  634, 
45  SW  824. 

51.  Chlcsjco.  etc.,  R.  Co.  v.  Floyd, 
(Ark.)  171SW  913:  Dyo  v.  Virginia 
Midland  R  Co..  20  D.  C.  68;  St. 
Louis  Southwestern  R  Co.  v.  McCul- 
Iough, 18  Tex.  Civ.  A.  634.  46  SW  824. 

f  al  Bellanee  oa  Information  from 
tln«t  agent.^ — ^The  passenger  has  the 
right  to  rely  on  the  Information 
given  him  by  the  agent  selling  him 
Uie  ticket  wfth  reference  to  the  par- 
ticular train,  unless  a  different  an- 
nouncement is  seasonably  made  by 
the  train  official  in  such  manner  as 
to  charge  the  passenger  with  no- 
tice thereof.  Dye  v.  Vli^nla  Mid- 
land R.  Co.,  20  D.  C.  63. 

S3.  Lilly  V.  St.  Louis,  etc..  R.  CO., 
31  Okl.  621,  122  P  602,  89  LRANS 
663  and  note. 

Itaty  to  give  passenger  Informa- 
tion generaUj  see  supra  g  1229. 

63.  III. — Chicago  Union  Tract.  Co. 
V.  Chicago.  199  111.  484,  65  NE3  461. 
69  LRA  631. 

MaBs. — Com.  v.  Jones,  174  Mass. 
401.  54  NE  869. 

Minn. — Pine  v.  St.  Paul  City  R. 
Co..  50  Minn.  144.  52  NW  392,  16 
LRA  347. 

N.  J. — Public  Service  R.  Co.  v. 
Board  of  Public  Utility  Comrs.,  82 
N.  J.  L.  312.  81  A  1117  [aff  83  N.  J. 
L.  633.  88  A  903]. 

N.  Y. — Jenkins  v.  Brooklyn  Heights 
R.  Co.,  29  App.  Dlv.  8,  51  NYS  81 6; 
Btngemann  v.  International  R.  CO.. 
73  Misc.  468.  131  NYS  4. 

Va. — Virginia  Pass.,  etc..  Co.  T. 
Com..  103  Va.  «44,  49  BE  99B;  Rich- 
mond R.,  etc..  Co.  V.  Brown.  97  Va. 
26.  32  SE3  775. 

[a1  Ketnuufer. — ^The  Public  Serv- 
ice Railway  Company  Is  not  re- 
quired under  the  ordinance  of  the 
city  of  Newark  to  give  retransfers. 
Public  Service  R.  Co.  v.  Board  of 


Public  Utility  Comrs..  82  N,  J.  L. 
312,  81  A  1117  [aff  83  N.  J.  L.  633, 
83  A  9031. 

04.  WfUcox  V.  Richmond  Light, 
etc..  Co..  142  App.  Dlv.  44,  128  NYS 
266  [aXt  202  N.  Y.  515  mem,  95  NE 
1141  mem  1 ;  Oklahoma  R,  Co.  v. 
Powell.  33  Okl.  737.  127  P  1080;  Port- 
land R..  etc.,  Co.  V.  State  R,  Commn., 
56  Or.  468.  106  F  709,  109  P  273. 

[a]  Xa  XTow  Ton  under  Public 
Service  Commissions  Law  (L.  [1907] 
c  429)  S9  48  and  67.  the  public  serv- 
ice commission  may  order  a  street 
railroad  company  to  issue  transfers 
in  compliance  with  the  law  and  may 
enforce  Its  direction  by  summary 
proceedings.  Wlllcox  v.  Richmond 
Light,  etc.  Co.,  142  App.  Dlv.  44. 
47,  128  NYS  266,  268  [aff  202  N.  Y: 
616  mem,  96  N£  1141  mem]  (where 
the  court  said:  "In  providing  for  the 
investigation  of  violations  or  omis- 
fllons  on  the  part  of  corporaflons, 
the  Commission  has  poww  to  make 
Investigations  and  Inquiry,  either 
upon  ue  complaint  of  any  person  or 
corporation  aggrieved,  or  upon  Its 
own  motion.  The  Commission  Is 
granted  full  power  to  investigate 
and  determine  whether  the  facts  are 
sufficient  to  Justify  the  issuance  of 
its  order.  Section  48  Is  clearly 
framed  for  the  purpose  of  enabling 
the  Commission.  In  advance  of  the 
Issuance  of  any  order  or  the  bring- 
ing of  any  action,  to  acquaint  itself 
so  thoroughly  with  the  facts  that 
It  may  form  an  opinion  whether  to 
dismiss  or  prosecute.  It.  after  such 
Investigation  of  facts,  the  Commis- 
sion shall  have  reached  a  conclusion 
that  action  shall  be  taken,  then  and 
then  only  can  the  law  be  vindicated 
by  summary  proceedinga  taken  un- 
der section  67.    In  such  a  case  the 

?revious  investlsatlon  may  be  the 
oundatlon  upon  which  summary 
proceedings  may  be  Instituted,  or  un- 
der section  67  such  proceedings  may 
be  instituted  when  the  Commission, 
either  with  or  without  previous  In- 
vestl^tlon,  shall  be  of  opinion  that 
a  street  railroad  corporation  is  do- 
ing anything  contrary  to  or  In  vio- 
lation of  law.  In  either  case, 
namely,  after  an  Investigation,  or 
upon  an  opinion  derived  from  any 
source,  the  Commission  Is  author- 
ized to  proceed  summarily  to  cor- 
rect it"). 

[b]  Permissive  order. — An  order 
of  the  railroad  commission  requir- 
ing an  electric  railroad  to  ceaae  an 
unlawful  discrimination  between  the 
passengers  from  one  locality  and 
those  from  another  locality  by  de- 
sisting from  refusing  the  latter  the 
same  transfer  privileges  voluntarily 
accorded  to  the  former  may  be  com- 
plied with  by  giving  transfers  to  all 
or  by  desisting  entirely  from  giving 
transfers,  ana  It  is  not  a  positive 
com  m  an  a  to  gl  ve  tran  sf  ers.  Port- 
land R..  fete.  Co.  v.  State  R.  Commn., 
66  Or.  468.  106  P  769,  109  P  273. 

55.  Chicago  Union  Tract.  Co.  v. 
Chicago.  199  111.  484,  66  NB  461,  69 
UlA  %Z\. 


[a]  Zn  Illinois,  under  Chicago 
Rev.  Code,  {  1723,  providing  that  at 
any  point  where  the  line  oi  a  street 
railroad  joins,  connects,  crosses,  or 
comes  within  a  distance  of  two  hun- 
dred feet  of  any  other  line,  owned 
or  operated  by  the  same  company, 
any  passenger  shall  be  entitled  to  a 
transfer  entitling  him  to  ride  on  the 
connecting  line  without  additional 
charge,  a  street  railroad  corporation 
Is  required  to  give  transfers,  If  It 
is  the  real  beneficial  owner  of  both 
the  connecting  lines  although  the 
dry  legal  title  to  one  of  them  may 
be  In  another  corporation.  Chicago 
Union  Tract.  Co.  v.  Chicago,  199  111. 
484,  66  NE  461.  69  LRA  631. 

56.  Chicago  Union  Tract.  Co.  v. 
Chicago.  199  III.  484,  66  NE  461,  6» 
LRAS31. 

B7.  Indiana  R.  Co.  v.  Hoffman, 
161  Ind.  693,  69  NE  899. 

[a]  mnatvatlon^A  street  rail- 
road operating  its  lines  In  a  city 
under  a  contract  to  Issue  transfer 
tickets  free  of  charge  to  all  pas- 
sengers requesting  the  same  who 
might  board  Its  cars  at  any  point 
on  8J17  of  Its  lines  In  the  city,  and 
whose  destlnaUon  might  be  to  any 
other  point  on  any  other  line  of  the 
company's  road  within  the  limits  of 
the  city,  is  bound  to  transport  a 
passenger  tendering  Such  transfer  to 
his  destination  on  the  company's 
line,  although  that  be  in  territory 
annexed  to  the  city  after  the  con- 
tract was  made  and  on  Its  interur- 
ban  line,  on  Which  line  the  city  had 
a  franchise  entitling  It  to  charge  an 
additional  fare  outside  the  city,  as 
Its  limits  were  before  the  annex- 
ation of  such  territory.  Indiana  R- 
Co.  V.  Hoffman,  161  Ind.  693,  69  NB 
399. 

B&.  District  of  Columbia  v.  Capi- 
tal Tract  Co.,  41  App.  <D.  C.)  116: 
Cronln  v.  Highland  St.  R.  Co..  144 
Mass.  249,  10  NE  833  (construing 
Pub.  St.  c  113  g  47.  relating  to  com- 
mutation checks  on  street  railroads): 
Wakefield  v.  South  Boston  R.  Co., 
117  Mass.  644;  Virginia  Passenger, 
etc.,  Co.  V.  Com.,  103  Va.  644.  49  SE 
995;  State  v.  Seattle,  etc.  R.  Co., 
62  Wash.  544.  114  P  431, 

[a]  Xnteneotlnir  ".Xamm. — Where  a 
company  owns  a  line  which  extends 
from  Its  point  of  intersection  with 
another  line  to  the  city  limits,  be- 
yond which  It  Is  owned  by  a  dif- 
ferent corporation  which,  however, 
runs  Its  cars  with  the  same  oper- 
atives into  the  city  and  to  the  point 
of  intersection,  this  line  Is  an  in- 
tersecting line,  within  the  meaning 
of  a  provision  requiring  a  street 
railroad  company  to  give  transfers 
at  points  where  one  line  Intersects 
another.  Virginia  Pass.,  etc..  Co. 
v.  Com..  103  Va.  644.  49  SE  995. 

[b  ]  Bxchange  of  transfers.^ —  ( 1 ) 
A  street  railway  company  obtaining 
a  franchise  providing  for  the  ex- 
change of  transfers  with  any  other 
company  operating  street  railroads, 
which  shall  give  and  receive  trans- 
fers to  and  from  the^lloM^  pf^the 

Digitized  by  viiOOQ  IC 


812    [10  C.  J.] 


CABBIEBS 


[§  1245 


transfers  oannot  be  required  from  one  line  to  an- 
other, owned  and  operated  by  an  independent  com- 
pany/" or  from  a  line  in  one  city  to  a  line  in  an 
adjoining  city,  although  owned  by  the  same  com- 
pany."* The  power  of  a  municipaUty  to  fix  a  maxi- 
mum rate  of  fare  hu  been  held  to  carry  as  an  inci- 
dent thereto  the  power  to  require  tickets  transfer- 
ring passengers  from  one  line  to  another  of  the  same 
company."  A  statute  requiring  a  street  railroad 
company  to  accept  transfers  from  cont^ous  inde- 
pendent lines  is  not  unconstitutional,  although  a 
inorision  in  the  company's  charter  fixes  the.  maxi- 
mum rate  of  fare;"'  nor  is  it  unconstitutional  in 
that  it  compels  the  carriage  of  transferred  pas- 
sengers at  a  losBf  where  presumptively  the  loss  will 
not  be  8udh  as  to  render  the  company's  business 
nnremunerative  as  a  whole.^   Such  a  statute  does 


not  take  property  without  due  process  of  law^  in 
tiiat  it  requires  the  gratuitous  carriage  of  certain 
persons,  where,  reciprocally,  the  contiguous  line  is 
required  to  accept  its  transfers,  and  eommissionen 
are,  by  the  statute,  given  the  power  to  adjust  any 
inequalities  between  the  two;**  and  where  the  stat- 
ute extends  the  transfer  privileges  to  all  persons  in 
the  same  eiroumstanees,  it  is  not  objeetioaable  as 
creating  a  favored  class.'' 

Under  tSie  New  York  statntai^  every  steeet  rail- 
road company  which  enters  into  a  contract  witti 
another  company  for  the  use  or  lease  of  its  road,*^ 
including  a  eompa^  formed  the  consolidatioa  of 
several  companies,^  shall,  on  demand  and  without 
extra  change,  give  to  each  passenger  paying  one 
single  fare  a  transfer  entitling  such  passenger  to 
one  continuous  trip^  to  any  point  or  portion  of 


oompany,  and  stlput&itinr  for  a  basla 
of  settlement,  must  exchange  trans- 
fers with  all  companies  operatlnsr 
street  railroads,  where  they  give  ana 
receive  transfers  to  and  from  the 
lines  of  the  company  on  the  basis 
of  settlement  speclfled  in  the  fran- 
chise. State  V.  Seattle,  etc..  R.  Co., 
62  Wash.  544,  114  F  4S1.  (2)  A 
street  railroad  franchise  which  pro- 
vides for  the  exchange  of  transfers 
with  any  other  company  operating 
street  railroads  which  shall  give 
and  receive  transfers  on  the  basis  of 
settlement  that  the  transfers  shall 
be  redeemed  at  such  a  proportionate 
part  of  the  fare  paid  as  the  run  or 
local  route  of  the  car  on  which  the 
transfer  Is  received  bears  to  the 
sum  of  the  runs  of'  the  local  route 
of  the  ears  from  which  the  transfer 
is  issued,  and  on  which  It  Is  re- 
ceived, gives  a  passenger  the  same 
right  to  travel  as  to  distance  over 
the  railroad  system  to  whl<A  a  trans- 
fer is  tendered  as  If  he  pays  fare 
on  that  system;  and  two  street  rail- 
road companies,  operating  systems 
under  the  franchise  and  giving  and 
receiving  transfers,  are  each  en- 
titled to  one  half  of  the  fares  earned 
from  passengers  receiving  and  us- 
ing transfers,  the  words  "local 
route"  meaning  the  entire  distance 
which  a  passenger  may  travel  on 
the  system  as  If  he  paid  fare, 
whether  he  changes  cars  on  that 
system  or  not,  ana  the  word  "sum" 
referring  to  the  result  of  two  units 
added,  BO  that  the  entire  distance 
whlcOi  a  passenger  may  travel  on 
each  system  constitutes  a  unit  or 
the  sum  which  goes  to  make  up  the 
entire  service  required  to  be  fur- 
nished on  the  payment  of  one  ftj-e. 
State  T.  Seattle,  etc,  R.  Co.,  supra. 

S9.  Central  Trust  Co.  t.  Third 
Ave.  R.  Co.,  166  Fed.  494:  State  v. 
Taooma  R.,  etc.,  Co.,  61  Wash.  507, 
112  P  606,  32  LRANS  720  and  note. 

[a]  A  street  railroad  receiver 
<1)  will  not  be  directed  by  the  court 
to  Issue  transfers  when  not  required 
by  law  so  to  do.  Barber  Asphalt 
Pav.  Co.  V.  Forty-Second  St.,  etc., 
R.  Co..  187  Fed.  177.  (2)  A  re- 
ceiver for  street  railroads  will  not 
be  required  to  continue  an  existing 
system  of  transfers  In  force  between 
such  companies  and  an  independent 
company,  not  required  by  law  or 
contract,  and  which  is  unprofitable 
to  the  receivership,  even  though  the 
franchise  of  the  outside  company 
may  thereby  be  forfeited,  where 
after  notice  no  objection  Is  made; 
nor  will  the  consent  of  the  owners 
of  property  abutting  on  a  street  to 
the  extension  of  the  line  of  a  street 
railroad  company  thereon  bind  the 
company  to  continue  a  system  of 
transfers  with  another  company  then 
existing,  where  no  such  condition 
la  expressed  therein.  Central  Trust 
Co.  V.  Third  Ave.  R.  Co.,  165  Fed. 
494. 

M.  Montpeller  v.  Barre,  etc., 
Tract  etc..  Co..  76  Vt.  66,  56  A  278. 


[a]  Thus,  where  a  street  railroad, 
constructed  In  a  city  on  a  condition 
that  it  shall  charge  a  fare  of  five 
cents  in  the  city  and  give  transfers 
to  all  of  its  lines,  takes  an  assign- 
ment of  all  the  rights  and  succeeds 
to  all  the  obligations  of  another 
street  railroad,  constructed  in  an  ad- 
Joining  city  on  the  same  condition, 
and  is  permitted  to  connect  the  lines 
without  any  such  condition,  It  Is  not 
required  to  grant  transfers  from  the 
lines  In  one  city  to  those  in  the 
other.  Montpelleo:  v.  Barre,  etc., 
Tract.,  etc.  Co..  76  Vt.  6«.  S6  A 
278. 

61>  Chicago  Union  Tract.  Co.  v. 
Chicago,  196  111.  484,  66  NB  451, 
59  IJCA  631;  Frankfort,  etc.,  Tract. 
Co.  V.  Uarshall,  98  SW  1036,  30 
JCytj  4S1 ;  Barre  v.  Barre,  etc.. 
Power,  etc.  Co.,  88  Vt.  304,  92  A 
237.  But  see  Atlanta  v.  Old  Colony 
Trust  Cq„  88  Fed.  869.  32  CCA  126 
[atr  83  Fed.  39]  (holding  that  the 
city  of  Atlanta,  Ga.,  has  no  author- 
ity to  Impose  a  compulsory  system 
of  passenger  transfers  upon  the  At- 
lanta Consolidated  Street  Railway 
Company,  either  under  the  city 
charter,  the  chartws  of  the  two 
coriwratlona  whose  property  was 
purcdiased  by  the  said  consolidated 
company,  the  state  statutes  rattl- 
ing and  confirming  the  incorpora- 
tion of  street  and  suburban  railroad 
companies,  or  under  the  constitu- 
tion of  Qeorgla  and  the  ordinance 
of  the  city  oi  Atlanta,  made  in  pur- 
suance thereof,  consenting  to  the 
occupation  of  its  streets  by  the  said 
consolidated  company). 

62.  District  of  Columbia  v.  Capi- 
tal Tract.  Co..  41  App.  (D.  C.)  115. 

68.  District  of  Columbia  v.  Capi- 
tal Tract  Co..  41  App.  (D.  C.)  115. 

64.  District  of  Columbia  v.  Capi- 
tal Tract  Co..  41  App.  (D.  C.)  116. 

65.  District  of  Columbia  v.  Capi- 
tal Tract  Co..  41  App.  (D.  C.)  115. 

66.  N.  T.  Consol.  L.  (1909)  tit 
Railroad  I^aw  %  104;  (1910)  tit  Pub- 
lic Service  Commissions  Law  S  49 
fiubd  7. 

[a]  The  cesvlatlon  of  fares  under 

L104  of  the  Vew  Tork  SaUroad 
w  is  an  exercise  of  the  police 
power  of  the  legislature  and  does 
not  necessarily  tend  to  dlmlndsh  the 
business  of  the  company  or  to  Impair 
the  salfLbllity  of  its  prcmiurty. 
Blume  V.  Interurban  St  R.  Co.,  41 
Misc.  171,  83  NTS  989. 

[b]  The  Xr«w  Tork  XUUroad  Imw 
B  101  does  not  require  a  street  rail- 
road  to  issue  a  transfer  ticket  to  a 
passenger.  King  v.  Na^nau  Electric 
R.  Co..  128  App,  Dlv.  130,  112  NTS 
589;  O'Connor  v.  Brooklyn  Heights 
R.  Co..  128  App.  Dlv.  784,  108  NYS 
471;  Blngemann  v.  International  R. 
Co..  73  Misc.  458.  131  NTS  4. 

67.  Lux  v.  New  Tork  City  R.  Co., 
45  Misc.  222,  92  NTS  109. 

[a]  The  Vew  Tork  SaUroad  I^w 
(1909)  S  104,  (1)  requiring  street 
surface  railroads  to  issue  transfers 
so  that  a  passenger  may  make  a 


continuous  trip  for  a  single  fare, 
applies  only  to  companies  which 
operate  the  lines  of  other  com- 
panies, acquired  under  i  78  of  such 
law  by  lease  or  contract  and  has 
no  application  where  dlffwmit  lines 
are  constructed  or  owned  by  the 
same  company.  Grlflln  v.  Interur- 
ban St  R.  Co.,  179  N.  T.  438,  78 
NE  613:  Ray  nor  v.  New  Tork,  etc. 
Tract  Co.,  166  App.  Dlv.  927,  151 
NTS  417  [rev  86  Misc.  201.  149 
NTS  161];  King  v.  Nassau  Electric 
Co„  128  App.  Dfv.  180,  112  NTS  689: 
O'Connor    v,    Brooklyn   Helots  R. 


Baron  v.  New  York  chty  R.  Co.,  124 
App.  Dlv.  184,  106  NTS  868  [rev 
62  Misc.  681.  102  NTS  746];  Mo- 
LauKhlin  v.  New  Tork  City  R.  Co., 
106  App.  Dir.  1,  94  NYS  653.  (2)  And 
since  !  78  by  Its  express  terms 
does  not  apply  to  a  lease  made  prior 
to  May  1.  1891.  8  104  therefm  does 
not  apply  to  a  street  railroad  opei^ 
ated  under  a  lease  made  prior  to 
that  Ume.  Topham  v.  Interurban 
St  R.  Co..  96  App.  Dlv.  388^9  NTS 
298  [rev  42  Mlsc  603.  86  NTS  286] 
(holding  also  that  where  a  street 
railroad  company  leased  its  lines  to 
the  H  street  railroad  company,  inior 
to  May,  1891,  and  after  sucdi  date  an- 
other railroad  company  leased  Its 
lines  to  the  H  company — the  latter 
lease  making  no  reference  to  the 
other  lease,  and  there  being  no  re- 
dtaJ  that  the  lessee  was  operating 
any  railroad — and  thsreaft«>  the 
lessee  road  consolidated  with  other 
roads,  and  the  consolidated  road 
leased  all  the  lines  to  defendant,  de- 
fendant was  not  required  to  give  a 
transfer  from  one  to  the  other  of  the 
lines  leased  to  the  H  road). 

68.  BrafTett  v.  Brooklyn,  etc.,  R. 
Co.,  204  N.  Y.  440.  97  NE  88^;  Lowen- 
atem  v.  International  R.  Co.,  140 
NYS  169. 

"There  is  absolutely  no  reason 
why  a  merger  or  consolidation  should 
be  exempt  from  conditions  Imposed 
in  the  case  of  leases  or  traSic  agree- 
ments and  the  courts  should  not 
import  such  an  exemption  Into  the 
statute  unless  the  phraseology  of 
the  statute  requires  It"  Braftett  v. 
Brooklyn,  etc.,  R.  Co..  204  N.  T. 
440,  446,  97  NE  888. 

69.  McL/Can  v.  Interurban  St  R. 
Co.,  102  App.  IMv.  18,  92  NTS  77 
[mod  87  NTS  135];  Mannlon  v.  In- 
ternational, etc.,  R.  Cte..  66  Mlsc  420, 
121  NYS  263. 

[  a]  The  word  "ooatlnnous*'  ( 1 ) 
as  used  in  the  statute  must  be  con- 
strued to  mean  the  most  direct 
quickest,  and  most  convenient  route, 
and  a  passenger  is  entitled  to  a 
transfer  at  a  point  of  intersection 
which  will  enaote  him  to  rea<tAi  his 
destination  by  suoh  a  route.  Char- 
bonneau  v.  Nassau  Electric  R.  Co., 
123  App.  Dlv.  531,  108  NTS  106.  (2) 
It  does  not  entitle  the  passenger  to 
a  return  or  a  round  trip.  Crandall 
V.  International  R.  Co..  138  Aop. 
Dlv.    867.    117   NYS   1066.    (3>  One 
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any  railroad  embraced  in  such  contract"*  and  within 
the  limits  of  any  one  incorporated  city  or  village  ;^ 
and  for  a  refusal  so  to  do  the  company  so  refuaing 
shall  forfeit  a  prescribed  penalty  to  the  a^rieved 
party. But  in  order  that  a  passenger  may  be 
entitled  to  a  transfer  from  one  line  to  another 
under  these  statutes,  the  two  lines  must  be  operated 
as  intersecting  lines  in  one  railroad  system." 

[$  1246]  c.  Duty  of  EmployM  to  CHve  Traiufer; 
Acneptaace.  On  demand  by  a  passenger,  it  is  the 
duty  of  the  conductor  to  give  a  proper  transfer  slip 
such  as  should  be  accepted  by  the  conductor  of 
the  ear  to  which  the  passenger  is  transferred."  If 
a  street  car  passenger  is  unlawfully  refused  a  trans- 
fer/°  or  if  through  fault  of  the  agent  or  the  con- 
ductor he  is  not  furnished  the  proper  transfer 
entitling  him  to  ride  on  the  connecting  line,  and  is 
ejected  therefrom/'  he  may  recover  damages  there- 
for, althoi^h  according  to  some  authorities  it  is  the 
duty  of  the  passenger  in  such  a  ease,  on  boardii^^ 
a  ear  on  a  connecting  line,  to  pay  the  fare  demanded 
by  the  conductor  and  to  seek  redr^  i^ainst  the 
company  for  a  violation  of  the  passenger's  right  in 
ref usii^  to  transfer." 


who,  taJcinff  a  street  car  to  go  home, 
whILe  In  conversation  with  a  friend 
iB  taken  beyond  the  point  at  which 
he  would  have  tranfif erred  by  the 
usual  route  to  reach  his  home,  and, 
seeking  to  reach  his  home  by  trans- 
ferrins from  line  to  line.  Is  finally 
refused  a  transfer.  Is  not  making  a 
'■continuous  trip,"  Hunt  v.  Brook- 
lyn HelghU  R.  Co.,  116  App.  Dlv. 
673,  101  NTS  209. 

[b]  Wlurtt  a  tampoxuT  Ineak 
ooonn  la  a  vtrest  oar  Um  during 
the  construction  of  a  subway  under 
railroad  tracks,  requiring  passengers 
to  walk  some  distance  to  get  a  con- 
necting car,  the  rout«  over  such  line 
Is  not  "continuous;'  within  the  mean- 
ing of  the  statute  requiring  the 
railroad  company  to  give  a  transfer 
entitling  the  passenger  to  continue 
the  trip,  and  a  passenger  who  can 
be  carried  by  a  connecting  line  in 
two  ways,  the  one  across  the  track 
being  slightly  shorter  and  more  di- 
rect, is  entitled  to  a  "continuous" 
trip  by  car  from  his  starting  point 
to  his  destination,  and  the  street 
railroad  company  cannot  insist  that 
he  take  the  shorter  route,  and  any 
rule  refusing  the  right  to  transfer 
by  means  of  transfers  over  the 
longer .  but  continuous  route,  and 
compiling  a  passenger  to  take  the 
shorter  route  to  avoid  a  double  fare, 
Is  unreasonable  under  the  conditions 
existing  at  that  tlm^,  although  it 
may  become  reasonable  whan  n»  is 
axaln  given  a  continuous  passage  by 
the  ttiorter  route  through  the  sub- 
way. Mannlon  v.  International  R. 
Co..  66  Misc.  420.  121  NTS  263. 

Tims  of  dnnMidiBff  tnasfa*  see 
Infra  «_  1248. 

70.  Bull  v.  New  Tork  City  R.  Co., 
192  N.  T.  261,  86  NS  386,  19  LRAHS 
778  [aff  121  App.  Dlv.  682,  106  NYS 
3781;  Peo,  v.  Brooklyn  Heights  R. 
Co..  187  N.  T.  48.  79  N&  838;  O'Reilly 
V.  Brooklyn  Heights  R.  Co.,  179  N.  Y. 
460,  72  NE  617  laOC  95  App.  Dlv.  263, 
89  KY8  411;  Hunt  V.  Brooklyn 
HelgAits  R.  Co.,  116  App.  Dlv.  673, 
101  NTS  209;  Scudder  v.  Interur- 
ban  St.  R.  Co.,  96  App.  Dtv.  340,  89 
NYS  Ills  [mod  179  If.  T.  438,  72 
NB  6131. 

[a.]  "Bm1»ao«a  Is  ratik  eon- 
ttme^"  (1)  as  used  In  such  statute, 
includes  only  roads  operated  by  tlie 
contracting  companies  at  the  time 
the  contract  is  made;  and  hence  a 
company  leasing  another  connecting 
company's  road  and  operating  It  Is 
not  bound  to  transfer  a  passenger 
riding  from  a  point  on  Its  original 
line  over  the  leased  line  to  a  third 
line  subsequently  leased.  Mendoza 
V.  Metropolitan  St.  R.  Co.,  51  App. 
DiV.  430,  64  NYS  746   [aff  48  App. 


Dlv.  62,  62  NYS  680].  (2)  And  it 
has  been  held  that  the  statute  does 
not  apply  to  an  elevated  or  street 
railroad  running  on  Its  own  right  of 
way  which  had  been  leased  by  a 
street  railroad  company.  People  v. 
Brooklyn  Heights  H.  Co.,  187  lH.  Y. 
48,  56,  79  NE  838  (where  the  court 
said:  "The  Legislature  has  seen  fit 
to  limit  the  power  of  street  car  rail- 
roads to  consolidate,  lease,  contract 
or  operate  other  street  Burfiice  rail- 
roads by  imposing  a  condition  that 
in  case  they  do  so  contract  they  shall 
transport  over  tdieir  connecting  lines 
passengers  for  a  single  fare  of  five 
cents  and  furnish  truisfers  to  their 
own  Intersecting  lines"). 

71.  Blume  v.  Interurban  St.  R. 
Co.,  41  Misc.  171,  83  NYS  989. 

[a]  Ajplloatlon. — >Thls  provision 
applies  to  the  Interurban  Street 
Railroad  Company  of  the  city  of 
New  York,  and  requires  it  to  give 
for  a  single  fare  transfers  over  all 
the  lines  of  Its  system,  which  are 
wholly  within  the  city  limits.  Blume 
V.  Interurban  St.  R.  Co.,  41  Misc. 
171.  83  NYS  989. 

[b]  The  oonsDlUatloiL  of  several 
mnntolpalia—  into  the  city  of  New 
York  does  not  Impose  on  such  a 
company.  In  r^ard  to  transporta- 
tion for  a  single  fare,  obligations 
from  which  it  was  free  before  such 
consolidation.  BrafFett  v.  Brooklyn, 
etc..  R.  Co.,  204  N.  Y.  440,  97  NE 
888. 

7B.    »ee  Infra  H  1262-1267. 

73.  Ketcham  v.  New  Tork  City 
R.  Co.,  48  Misc.  367,  96  NYS  653. 

[a]  Whers  the  roads  are  ptaysl- 
oaUy  distinct  and  not  operated  as 
intersecting  lines  in  one  system,  al- 
though wholly  within  the  limits  of 
the  same  city,  a  passenger  on  the 
one  Is  not  entitled  to  a  transfer  to 
the  other.  Ketcham  v.  New  Tork 
City  R.  Co.,  48  Misc.  367,  96  NTS 
653  (holding  that  in  suoh  a  case  a 
street  railroad  company  Is  not  re- 
quired to  give  a  transfer  to  a  pas- 
senger who  has  been  carried  to  the 
terminus  of  one  line  and  to  within 
thirty  feet  of  the  other  line). 

74.  Morrill  v.  Minneapolis  St.  R. 
Co.,  103  Minn.  362,  116  NW  396,  123 
AmSR  841;  Rosenberg  v.  Brooklyn 
Heights  R.  Co.,  91  App.  Dlv.  680.  86 
NYS  871. 

[a]  Wsbehavior  of  iMtaseiigW' — 
The  fact  that  boys  riding  on  a  street 
car  Indulge  In  "skylarking"  does  not 
affect  their  right  to  have  transfer 
tickets  furnished  them  by  the  con- 
ductor. Rosenberg  v.  Brooklyn 
Heights  R.  Co.,  91  App.  Div.  680,  86 
NYS  871. 

75.  South  Covington,  etc.,  R.  Co. 


Acceptance.  Where  a  street  railroad  company 
holds  out  that  it  will  iasue  a  transfer  when  fare  is 
paid,  a  request  for  a  transfer  is  an  acceptance  of 
the  offer,  and  the  delivery  of  the  transfer  creates  a 
contract  to  transport  the  passenger  in  both  the 
original  and  the  transfer  car,  the  amount  paid  beii^ 
a  consideration  for  the  right  to  ride  on  each  car;™ 
and  a  passenger  who  accepts  a  transfer  subject  to 
reasonable  rules  or  conditions  must  comply  there- 
with," except  in  case  of  an  emei^ncy,"*  and  pro- 
vided reasonable  notice  of  the  ezistenee  of  such 
rule  is  given  to  the  public.'* 

[$  1247]  d.  Bnle  of  Oarrier  S«aniriiig  Transfer 
Tickets.  Where  street  car  lines  are  so  operated  that 
passengers  are  entitled  to  transfers  from  one  line 
to  another,  a  regulation  of  the  company  requiring 
passengers  to  obtain  and  present  transfer  tickets  is 
'  not  unreasonable,  and  passengers  must  comply 
therewith  in  order  to  be  entitled  to  passage  on  suc- 
ceeding cars;^  and  it  has  been  held  that  such  a 
regulation  cannot  be  waived  either  by  the  conductor 
of  the  car  from  which  a  passenger  has  come  or  by 
the  conductor  of  the  ear  to  which  he  has  chai^d.^ 
Where  a  transfer  check  is  used,  the  passenger  must 

V.  Qulnn,  110  SW  404.  S3  KyL  534: 
Mannlon  v.  International  R.  Co.,  66 
Misc.  420,  121  NYS  263. 

[a]  »efMal  to  oazry. — Where  a 
person  entered  a  street  car  to  go  to 
a  designated  place  and  paid  his  fare, 
and  the  company  was  obliged  to 
carry  htm  to  the  designated  place 
and  give  him  a  transfer  to  enable 
him  80  to  do,  the  refusal  to  give  a 
transfer  was  a  refusal  to  carry  to 
destination.  South  Covington,  etc., 
R.  Co.  V.  Qulnn,  110  SW  404,  88  KyL 
534. 

76.  Birmingham  R.,  etc.,  Co,  v. 
Turner,  164  Ala.  642,  45  S  871:  Klley 
V.  Chicago  City.  R.  Co.,  189  111.  384, 
59  NE  -^94,  82  AmSR  460.  62  LRA 
626. 

BJeetjUm  of  pMMiaffer  tsadexlBr 
d«f eotivs  or  Invalid  traaefw  see  su- 
pra i  1186. 

77.  Rhodes  v.  Honolulu  Rapid 
Transit,  etc..  Co.  16  Hawaii  819.  See 
also  supra  S  1188. 

78.  Georgia  R.,  etc.,  Co.  v.  Baker, 
12G  Ga.  56f.  64  SE  639,  114  AmSR 
246,  7  ZiRANS  103,  6  AnnCas  484. 

7&.  Shertsleeves  v.  Capital  Tract. 
Co.,  28  App.  (D.  C.)  366,  8  LRANS 
287;  Weber  v.  Rochester,  etc.  R.  Co, 
146  App.  Div.  84,  129  NYS  804;  Blnge- 
mann  v.  International  R.  Co.,  135 
NYS  743  (rev  on  other  grounds  153 
App.  Div.  936  mem,  138  NTS  1107 
men-.'].  See  wAma  supra  i  1115:  Infra 
a  1247. 

80.  Bingemann  v.  International  R, 
Co.,  136  NYS  743  [rev  on  other 
grounds  163  App.  Dlv.  936  mem,  138 
NYS  1107  memj. 

81.  Ooodman  v.  New  York  R.  Co., 
SI  MIsc,  207,  142  NTS  620;  McOowan 
V.  New  York  City  R.  Co.,  99  NTS 
835. 

88,  Ga. — Hornesby  v.  Georgia  R., 
etc.,  Co.,  120  Oa,  913,  48  SE  339,  1 
AnnCas  391. 

Mass. — Crowley  v.  Fltchburg,  etc., 
R.  Co.,  186  Mass.  279,  70  NE  66. 

Mich. — Peo.  V.  Detroit  United  R. 
Co..  164  Mich.  614,  118  NW  9. 

Mo. — Percy  v.  Metropolitan  St  R. 
Co.,  58  Mo.  A.  75. 

Nebr. — Jones  v.  Omaha,  etc.,  St.  R. 
Co.,  96  Nebr.  798,  146  NW  969. 

[al  TxftBsfinr  u  erldenoe  of  pi^- 
mwafc '  ■  Street  car  passengers  must 
secure  transfers  as  evidence  of  pay- 
ment of  fares,  and  a  conductor  of  one 
car  need  not  accept  their  statement 
that  they  have  paid  fare  to  the  con- 
ductor of  another  car.  Peo,  v.  De- 
troit United  R.  Co.,  164  Mich.  614.  118 
NW  9. 

Wstake  of  first  ooaduetor  see  gen- 
erally supra  !  1186. 

83.    Crowley  v.  Pltchburg,  etc.,  B. 


Co.,  185  Ma«i;279^^^^|^ 
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t§§  1247-1249 


eomply  with  the  eonditiona  thereof  to  be  entitled  to 
transportation  on  the  eonneeting  line,"  sucli  as  the 
condition  that  it  be  used  within  the  time  limit  indi- 
cated thereon,""  or  only  at  a  certain  point."  Where 
it  has  been  the  custom  of  a  street  car  compuiy  to 
permit  passengers  to  transfer  without  a  token  of 
any  kind,  it  cannot  change  such  custom  without 
giving  notice  of  the  chai^;"'  and  likewise  a  cus- 
tom of  giving  transfers  at  a  certain  point  cannot 
be  discontinued  without  notice." 

Mutilated  tnuufer.  A  street  railroad  company 
may,  pursuant  to  its  rules,  refuse  to  take  a  transfer 
ticket  which  is  mutilated  after  coming  into  the  pos- 
session of  the  passenger,  but  cannot  refuse  to  take 
one  mutilated  before  it  was  given  to  him.^ 

[%  1248]  e.  Time  of  Demanding  Transfer.  In 
carrjnng  out  the  system  of  transfers,  it  has  been 
held  that  it  is  a  reasonable  regulation  for  a  street 
railroad  company  to  establish  a  rule  that  a  pas- 
senger must  demand  a  transfer  at  the  time  of  the 
payment  of  his  fare,**  or  at  a  certain  i>oint  on  the 
line.'^  This  does  not  mean,  however,  that  the  act 
of  paying  fare  and  the  demand  shall  occur  at  the 
same  second  of  time;"'  and  it  has  been  held  that 
such  demand  may  be  made  by  signs  as  well  as 


84.  HefTron  v.  Detroit  City  R.  Co., 
92  Mich.  406,  B2  NW  802,  ai  AmSR 
601.  16  L.RA  345. 

85.  Sec  Infra  S  12&0. 
ae.    See  infra  |  1249. 

87.  Consolidated  Tract,  Co,  v.  Ta- 
born,  S8  N.  J,  L.  1.  32  A  68S  [afT  58 
N.  J.  L.  408,  36  A  1128]. 

88.  Birmingham  R.,  etc.,  Co.  v. 
Hatton,  137  Ala.  573,  65  S  934;  Free- 
man V.  New  York  City  R.  Co.,  92 
NYS  47. 

[a]  Thus,  (1)  In  an  action  for 
failure  to  carry  plaintiff  to  her  des- 
tination, where  In  the  abaence  of 
ordinance  or  contract  she  was  not 
entitled  as  of  right  to  a  transfer, 
proof  that  It  had  been  the  custom  or 
usage  of  defendant  to  give  transfers 
to  passengers  at  that  point,  if  rea- 
sonable and  not  opposed  to  more 
positive  law,  showed  a  rule  of  action 
as  to  which  plaintiff  might  govern 
herself.  Birmingham  R.,  etc.,  Co.  v. 
Hatton,  187  Ala.  673,  66  8  934.  (2) 
Where,  although  a  passenger  knows 
that  he  can  travel  to  his  destination 
by  pursuing  a  route  over  which  the 
company  issues  transfers,  he  has  fre- 
quently traveled  over  the  route 
selected,  and  has  always  theretofore 
been  given  a  transfer,  and  no  notice 
of  the  discontinuance  of  transfers  is 
given  to  him  when  he  boards  a  oar,  or 
until  no  alternative  continuous  route 
is  available,  the  company  is  liable 
for  refusing  to  Issue  a  transfer  to 
him  as  theretofore.  Freeman  v.  New 
Tork  City  R.  Co.,  92  NYS  47. 

88.  Koch  V.  New  York  City  R.  Co., 
96  NYS  569. 

80.  Crandall  v.  International  R. 
Co..  133  App.  I>iv.  867,  117  NYS  1066; 
Ketchum  v.  New  York  City  R.  Co., 
118  App.  Dlv.  248,  103  NYS  486;  Good- 
man v.  New  York  R.  Co.,  81  Misc. 
207,  142  NYS  S20:  Fischer  v.  New 
York  City  R.  Co..  64  Misc.  267,  104 
NYS  400;  Wasserman  v.  New  Tork 
City  R.  Co.,  104  NYS  393.  But  see 
Levlne  v.  Nassau  Blectrlc  R.  Co.,  60 
Misc.  662,  664.  99  NYS  422  (where 
the  court,  in-  denying  the  reasonable- 
ness of  such  a  rule,  said:  "The  pas- 
senger, as  soon  as  he  has  paid  his 
fare,  becomes  possessed  of  the  abso- 
lute right  to  a  transfer  to  any  con- 
necting line  to  which  transfers  are 
issued.  That  right  continues  up  to 
the  point  at  which  he  must  leave  the 
car  to  take  the  connecting  car;  and 
the  company  cannot  arbitrarily  re- 
strict, limit  or  abridge  that  absolute 
right  which  Is  given  by  statute,  and 
which  by  the  strict  language  of  the 
statute  it  must  recognize  'upon  de- 
mand and  without  extra  charge.'  It 


may  provide  reasonable  regulations 
to  the  end  'that  public  convenience 
may  be  promoted."^  But  It  would  re- 
quire a  vivid  imagination  to  hold 
that  this  particular  rule  looked 
toward  the  attainment  of  that  lawful 
purpose.  On  the  contrary,  by  Its 
very  nature  It  places  upon  the  pas- 
senger the  burden  of  deciding,  at  the 
moment  of  paying  his  fare,  whether 
he  desires  to  transfer  to  any  of  the 
various  lines  on  which  he  Is  entitled 
to  ride,  upon  the  penalty,  if  he  does 
not  then  secure  a  transfer,  of  paying 
an  extra  fare,  should  any  circum- 
stance arise  thereafter  during  his 
trip  that  might  render  It  convenient 
or  necessary  for  him  to  so  transfer 
to  a  connecting  lln&  Surely  this  Is 
not  such  a  reasonable  regulation  as 
tends  to  promote  public  convenience. 
And,  further,  If  the  company  can  as- 
sert its  right  to  enforce  such  a  rule, 
It  may,  with  as  much  Justice  or  rea- 
son, require  that  the  transfer  shall 
be  asked  for  after  the  passenger  has 
ridden  five  blocks,  or  a  quarter  of  a 
mile,  or  by  a  set  form  of  language 
when  the  demand  Is  made"). 

[a]  Meuoa  for  rule. — Such  a  rule 
Is  not  unreasonaljle,  since  the  com- 
pany is  entitled  to  protect  Itself 
against  dishonest  persons  who  may 
seek  to  obtain  more  than  one  trans- 
fer, Ketchum  v.  New  York  City  R. 
Co.,  118  App.  Dlv,  248.  103  NYS  486. 

[bj  Xanlitfement  of  pMnuffei^ 
zlgliM^A  rule  that  transfers  shall 
be  issued  only  at  the  time  of  pay- 
ment of  fare,  and  that  a  passenger 
shall  be  required  to  give  the  destina- 
tion line  when  asking  for  transfers, 
is  reasonable  and  proper,  and  does 
not  Infringe  a  passenger's  right  un- 
der an  agreement  to  give  passengers 
a  continuous  trip  between  any  two 
points  in  the  city  by  the  most  direct 
route  for  a  single  fare,  which  agree- 
ment was  not  to  be  construed  as  en- 
titling a  passenger  to  a  return  or 
round  trip.  Crandall  t.  International 
R.  Co.,  133  App.  Dlv.  867,  117  NYS 
1066. 

91.  Com.  V.  Jones,  174  Mass.  401, 
64  NE  869. 

89.  Wasserman  v.  New  Tork  City 
R.  Co..  104  NTS  898. 

[al  Seoond  amaafl. — ^Where  a  con- 
ductor does  not  regard  such  a  de- 
mand, on  a  'Second  demand  made 
within  a  minute  the  passenger  Is 
entitled  to  a  transfer,  Wasserman 
V.  New  Tork  City  R.  Co..  104  NTS 
398. 

93.  Sullivan  v.  Brooklyn  Heights 
R.  Co..  121  App.  Dlv.  527,  106  NTS 
378. 


orally."  A  passenger  may  be  excused  fnnn  demand- 
ing a  transfer  at  the  time  of  pajmeut  of  his  ^are, 
where,  under  the  circumstances  existing  at  the  time, 
he  has  reason  to  believe  that  the  car  which  be  has 
boarded  will  go  to  his  destination,  rod  has  no  notice 
either  from  the  sign  on  the  car  or  from  the  con- 
ductor that  it  will  not  do  so.** 

Notice  of  regnlatioiL  Where  a  regulation  requir- 
ing a  passenger  to  demand  a  transfer  at  a  particular 
time  or  place  is  posted  conspicuously  and  advertised 
in  such  a  manner  as  to  bring  it  to  the  notice  of  tiie 
public  generally,  it  is  immaterial  whether  a  particu- 
lar passenger  has  knowledge  thereof." 

[%  1249}  f.  Point  of  Transfer.  A  rule  of  a  stzeet 
railroad  company  requiring  passengers  having  trans- 
fers to  board  ears  at  specified  points  is  a  reasonaUe 
r^ulation;"*  and  where  a  transfer  is  to  be  made, 
and  the  truisfer  ticket  indicates  that  it  is  to  be 
presented  at  the  intersection  of  the  issuing  line,  a 
passenger  is  entitled  to  transfer  at  a  point  where 
a  eonneeting  line  leaves  the  road"  on  which  be  was 
first  ^veling  and  which  affords  him  the  nearest 
and  most  convenient  route  to  his  destination;"  and 
the  transfer  must  be  made  at  the  point  where  the 
two  roads  intersect,^  and  in  the  same  general  direo- 

[a]  niiurtratlon. — ^Where.  at  the 
time  a  passenger  gave  his  transfer 
to  the  conductor,  he  held  out  his 
hand  to  receive  another,  but  the  con- 
ductor muttered  something  not  heard 
by  the  passenger  and  passed  on 
through  the  car,  and  on  his  return 
the  passenger  orally  demanded  a 
transfer  which  was  refused,  there 
was  a  sufflclent  compliance  with  the 
rule  of  the  company  requiring  pas- 
sengers to  demand  transfers  at  the 
time  of  payment  of  fare.  Sullivan 
v.  Brooklyn  Heights  R,  Co.,  121  App. 
Dlv.  527,  106  NI%  378. 

94.  Goodman  v.  New  Tork  R,  Co., 
81  Misc.  207.  142  NTS  520. 

98.  Ketchum  v.  New  Tork  City  R. 
Co..  118  App.  Dlv.  248.  103  NYS  486. 

96.  Rublnger  v.  New  York  R.  Co., 
83  Misc.  37.  144  NTS  765. 

Xeasonablonen  of  regnlatlOBa  see 
generally  supra  S  1071. 

97r  Duke  V.  Metropolitan  St.  R. 
Co.,  166  Mo,  A.  121,  148  SW  166; 
Charbonneau  v.  Nassau  Blectrlc  R. 


Co..  123  App.  Dfv.  531.  108  NYS  106; 
Kelly  v.  New  York  CK     ~  ~ 
App.  Dlv.  223.  104  NT 
Misc.  686,  102  NTS  742,  and  afC  192 


ew  York  City  R.  Co.,  119 
8  661  [rev  61 


N.  T.  97j84.NE  669]. 

ta]  iniea  a  transfer  tloket  does 
specify  tlw  nact  plaoe  of  truis- 
fer, a  passenger  using  the  same  has 
a  right  to  change  at  such  point  of 
intersection  as  furnishes  toe  most 
direct  and  convenient  route;  and  the 
fact  that  It  Is  not  customary  to  give 
transfers  at  that  point  is  Immaterial. 
Charbonneau  v.  Nassau  Blectric  R. 
Co.,  123  App.  Dlv.  531.  108  NTS  lOB. 

[bi  Bou  requiring  direct  xtrnte,^ 
Where  the  rules  of  uie  company  re- 
quire the  holder  of  a  transfer  to  use 
the  most  direct  route  to  his  destina- 
tion he  cannot  take  a  circuitous  route 
and  compel  the  acceptance  of  his 
transfer.  Duke  v.  Metropolitan  SL 
R.  Co.,  168  Mo.  A.  121.  148  SW  168. 

98.  Percy  v.  Metropolitan  St.  B. 
Co..  58  Mo.  A.  75:  Hanley  v.  Brook- 
lyn Heights  R.  Co.,  110  App.  Dlv. 
429,  96  NTS  249. 

[a]  fiLtermotlon  of  traCka. — A  di- 
vision of  the  transfer  directing  that 
it  be  tendered  "at  the  .intersection  of 
the  issuing  line"  means  any  point  on 
the  issuing  line  where  a  passenger 
can  continue  his  direct  journey  by 
taking  another  car;  and  the  fact  that 
the  point  Is  at  an  intersection  of 
tracks  merely,  and  not  an  intersec- 
tion of  lines,  Is  Immaterial.  Char- 
bonneau v.  Nassau  Electric  R.  Co.. 
123  App.  niv.  531.  108  NYS  105. 

[b]  Tlolatton  of  role. — -Where  a 
transfer  ticket  reads,  "good  only  .  .  . 


For  later  oaaee,  developments  and  ebangea  In  the  law  see  cumulative  Annotations,  same  title, 
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tion  as  the  initial  trip;*"  but  this  does  not  mean 
that  such  route  must  be  in  the  same  lonj^tudinal 
direction  as  that  in  vhich  the  passenger  was  first 
traTeling;^  nor  does  it  entitle  him  to  reverse  the 
direction  of  his  trip  without  paying  another  fare.' 
It  has  been  held  that  a  street  railroad  company 
cannot  be  required  to  permit  passengers  to  trans- 
fer at  points  other  than  the  points  of  intersection 
and  that  the  right  of  passengers  to  transfer  at  other 
points  cannot  be  upheld,  under  an  ordinance,  as  an 
exercise  of  the  rate  mi^i^  power.*  A  passenger 
may  rely  on  the  representation  of  a  conductor  that 
a  transfer  is  good  at  a  particular  point,  where  the 
trailer  is  punched  in  a  blank  space  in  the  e<rfumn 
of  lines  to  which  transfers  are  usually  i^ven,  but 
contains  nothing  to  indicate  that  it  is  not  good  as 
represented.' 

1250]  g.  Limit  of  Use  of  Transfer.  Where  a 
flti^t  railroad  company  voluntarily  permits  pas- 
sei^^rs  to  transfer,  or  where  a  statute  requiring  the 
company  to  give  transfers  contains  no  specific  pro- 
vision as  to  the  length  of  time  for  which  the  trans- 
fers shall  be  good,  the  company  may,  by  a  reason- 
able reflation,  require  that  a  passenger  shall  use 
his  transfer  within  the  time  limited  thereon,*  pro- 
vided a  car  on  which  the  passenger  can  be  eonveni-^ 


at  Intersection  of  lasulng  line," 
boarding  a  car  a  block  down  the  In- 
tersectlnK  line  is  a  violation  of  the 
rule.   Hartley  v.  Brooklyn  Heights  R. 


Co..  110  App.  Dlv.  429,  96  NYS  249. 

M.    Kefly  v.  New  York  City 
Co.,  192  N.  T.  97,  84  NS  669  [aft  119 


App.  Dlv.  223,  104  NTS  B61  (rev  62 
Misc.  686,  102  NY8  742)]. 

fa]  In  ir«w  Toxfc,  Railroad  Law 
(L.  [1S90]  p  1114  c  666  1  104,  as 
amended  by  L.  [1892]  p  1406  c  676 
9  104),  requiring  every  street  rail- 
road company  to  carry,  between  any 
two  points  on  the  roads  over  which 
It  has  the  right  to  run  cars,  any  pas- 
senger desiring  to  make  "one  con- 
tinuous trip"  between  such  points  for 
a  single  fare,  and  to  give  the  pas- 
senger a  transfer  entitling  him  to 
"a  contliiiiouB  trip"  to  any  point  on 
the  road,  for  the  promotion  of  public 
convenience  by  the  operation  of  rail- 
roads "as  a  single  railroad  with  a 
single  rate  of  fare,"  does  not  prevent 
a  street  railroad  company,  authorized 
by  I  4  ^ubd  8  to  regulate  the  time 
and  the  manner  in  which  passengers 
shall  be  transported,  ana  the  com- 
pensation to  be  paid,  from  adopting 
regulations  requiring  passengers 
making  use  of  transfers  to  use  the 
same  only  in  the  same  general  direc- 
tion of  their  initial  trip,  a  trip  con- 
veying the  idea  of  transportation  In 
one  direction,  and  a  continuous  trip, 
tike  a  continuous  line,  extending  in 
the  same  general  direction.  Kelly  v. 
New  York  City  R.  Co..  192  N.  Y.  97, 
84  NE  569  [aff  119  App.  Dlv.  223.  104 
NYS  661  (rev  52  Misc.  686,  102  KYS 
742)1. 

I.  Wells  V.  New  York  City  R.  Co., 
122  App.  Div.  488.  107  NYS  430. 

a.  Kelly  V.  New  York  City  R.  Co.. 
192  N.  Y.  97,  84  NE  669  [aff  119  N. 
Y.  App.  Div.  2M,  104  NYS  561]. 

8.  Chicago  V.  Chicago  City  R.  Co., 
272  111.  246,  111  NE  983. 

4.  Chicago  V.  Chicago  City  R.  Co., 
272  111.  245,  111  NE  983. 

6.  Jeffs  V.  Honolulu  Bapld  Tran- 
sit, etc.,  Co.,  17  Hawaii  241. 

e.  Oa. — Hornesby  v.  Georgia  R., 
etc.,  Co.,  120  Ga.  918.  48  SB  SS9.  1 
AnnCas  891  and  note. 

Hd. — Garrison  v.  United  B.,  etc.. 
Co.,  97  Md.  347,  55  A  871,  99  AmSR 
452  (rule  of  company). 

Mich. — Heffron  v.  Detroit  City  B. 
Co.,  92  Mich.  406,  52  NW  802,  81  Am 
SR  601.  16  L.RA  345, 

N.  Y. — Muckle  v.  Rochester  R.  Co., 
79  Hun  32,  29  NYB  732. 

Pa. — Laird  v.  Pittsburg  Tract.  Co., 
166  Pa.  4,  31  A  51. 

[a]  XMteon  for  rale. — There  is  a 
reason  for  limiting  the  time  within 


which  a  transfer  ticket  may  be 
effectually  used  for  the  purpose  of  a 
continuous  passage  In  the  fact  that 
otherwise  the  opportunity  might  be 
taken  to  use  it,  or  permit  it  to  be 
used,  for  other  than  the  contemplated 
continuous  passage  to  the  prejudice 
of  the  company.  Muckle  v.  Roches- 
ter R.  Co..  fs  Hun  32,  2ft  NYS  732. 

[b]  >ol«  reftvlzuiff  lunur  to  be 
pawAedg— Where  a  carrier's  rules 
forbid  the  acceptance  of  a  transfer 
unless  the  hour  Is  properly  punched 
thereon,  and  a  transfer  slip  received 
by  a  passenger  from  the  local  com- 

Sany  states  thereon  that  It  Is  void 
fteen  minutes  after  the  hour 
punched  on  It,  and  that  the  passenger 
shall  see  that  the  line  and  the  time 
are  correctly  punched,  but  no  time 
is  puncdied  on  a  transfer  by  the  con- 
ductor of  the  local  line,  aithou^  it 
is  In  fact  received  within  fifteen 
minutes  from  the  time  It  Is  pre- 
sented, the  rule  requiring  the  hour 
to  be  punched  on  the  transfer  Is  rea- 
sonable and  must  be  complied  with. 
Weber  v.  Rochester,  etc..  R.  Co..  145 


ently  and  comfortably  transported  passes  the  trans- 
fer point  within  the  time  so  limited;^  and  such  a 
limitation  oa  the  use  of  a  ^ansfer  may  be  pre- 
scribed b^  a  statute  or  municipal  ordinance."  A 
rule  requiring  a  person  holding  a  transfer  to  take 
the  next  sueeeeding  car  at  the  point  des^nated  on 
the  transfer  is  a  reasonable  protection  against 
fraud.'  Bat  a  rule  of  a  street  railroad  company 
which  puts  an  improper  time  limit  on  a  transf^ 
ticket  does  not  relieve  it  from  its  obligation  to  carry 
for  a  single  fare;"*  nor  docs  the  acceptance  by  a 
passenger  of  a  transfer  ticket  so  improperly  limited 
modify  the  ori^al  contract  of  carriage  or  waive 
any  rights  acquired  under  ii.^^ 

[$  1251]  h.  Inspection  of  Transfer.  Ordinarily 
no  absolute  duty  rests  on  a  passenger  to  examine 
hia  truisfer  ticket,  but  he  may  rely  on  the  inference 
that  the  conductor  has  given  him  a  proper  one," 
as  the  du^  to  see  that  a  pn^er  transfer  ti^et  is 
given  rests  on  the  conductor,  and  not  on  the  pas- 
senger;'' and  it  has  hem  held  that  a  condition  on 
a  b^alsfer  <^eck  that  the  passenger  shall  "examine 
date,  time,  and  direction, as  indicated  by  the 
conductor's  punch  marks,  and  see  "that  the  same 
are  correct,"  is  unreasonable. where  the  time  at  his 
command  is  brief  and  the  sjrstem  complicated.^*  So, 

fers.  and  modifying  the  contract 
ordinance  of  the  city  of  Chicago  of 
1907,  between  the  city  and  street  rail- 
road companies  cannot  be  upheld,  as 
the  extended  period  of  time  la  not 
necessary  for  transfer  and  the 
flfteen-mlnute  period,  or  the  period 


Apj>._Dlv._84,  129  NYS  304. 
ment  t^at  a  transfer  ticket  from  one 


fcl 
nothlni 


rtftesB    aitantea^-There  Is 

unreasonable  In  a  require- 


route  of  a  street  railroad  to  another 
shall  not  be  honored  unless  used 
within  fifteen  minutes  after  Its  de- 
livery to  the  passenger,  in  the  ab- 
sence of  any  obligation  on  the  part 
of  the  company  by  charter,  ordi- 
nance, or  contract  to  make  such 
transfer,  and  carry  the  passenger 
over  both  routes  for  a  single  fare. 
Heffron  v.  Detroit  City  R.  Co..  9t 
Mich.  406,  62  NW  802.  <1  AmSR  601. 
16  LRA  346. 

7.  Hornesby  v.  Georgia  R..  etc., 
Co.,  120  Ga.  918,  48  SE  339;  Jenkins 
V.  Brooklyn  Heights  R.  Co.,  29  App. 
Dlv.  8,  51  NYS  216.  But  see  Garrison 
V.  United  R.,  etc.,  Co.,  97  Md.  347.  55 
A  371,  99  AmSB  462  (holding  that, 
where  a  passenger  receives  a  trans- 
fer limited  on  ltd  face  and  presents 
the  transfer  on  a  connecting  line 
after  the  expiration  of  the  time  limit, 
the  conductor  Is  Justified  In  refusing 
to  accept  it  and  In  demanding  the 
fare,  although  no  car  has  passed  the 
connecting  point  until  after  the  ex- 

fiiratlon  of  the  time  limit;  but  that 
t  In  such  a  case  the  passenger  Is 
required  to  pay  his  fare,  he  will 
have  his  action  against  the  com- 
pany). 

8.  Ex  p.  Lorensen,  128  Cal-  431,  61 
P  68.  79  AmSR  47,  SO  LRA  65. 

[a]  Ohleago  oode  [1911]  g  2171, 
declaring  that  a  passenger  shall 
have  one  hour  In  whl^  to  use  trana- 


untu  another  car  shall  pass,  pre- 
scribed by  the  ordinance  of  1307,  la 
sufiUclent.  Chicago  v.  Chicago  City 
R.  Co.,  2T2  111.  24«,  111  NE  983. 

[b]  ITottoe. — Although  Chicago 
oode  I  2172,  requires,  under  penalty, 
the  notice  of  transfer  rights  given 
by  t  S171  to  be  posted,  a  notice  which 
Informs  passengers  that  transfers 
must  be  used  within  fifteen  minutes 
Instead  of  within  the  one-hour  period 

Stven  by  the  code  Is  sulllcient,  where 
te  provision  of  the  code  is  invalid 
and  the  ordinance  of  lft07.  requiring 
transfers  to  be  used  within  fifteen 
minutes.  Is  enforced.  Chicago  v.  Chl- 
C^O  City  B.  Co.,  272  111.  246,  111  NE 

•I  Taylor  v.  Spartanburg  R.,  ete., 
Co.,  98  8.  C.  206,  82  SB  404.  63  LBA 
NS  908  and  note,  AnnCasl916D  B8fi 
and  note. 

10.  Jenkins  v.  Brooklyn  Heighta 
B.  Co..  29  App.  Dlv.  I.  61  NYS  216, 
6  NYAnnCas  316. 

[a]  ArUtnwj  rale^A  rule  of  the 
company  that  a  transfer  ticket  given 
to  a  passenger  on  alighting  from  a 
car  shall  be  void  if  not  used  within 
ten  minutes,  regardless  of  whether 
the  condition  of  the  cars  which  the 
company  supplies  during  that  time 
is  such  as  to  afford  him  suitable  ac- 
commodation, la  arbitrary  and  Il- 
legal. Jenkins  v.  Brooklyn  Heights 
R.  Co.,  29  App.  Dlv.  8,  61  NYS  216. 

11.  Jenkins  v.  Brooklyn  Heights 
R.  Co.,  29  App.  Dlv.  8,  51  NYS  216. 

12.  Morrill  v.  Minneapolis  St.  R 
Co.,  103  Minn.  362,  116  NW  895,  123 
AmSR  341;  Zuckerman  v.  New  York 
R.  Co.,  86  Misc.  64,  148  NYS  82; 
Moon  v.  Interurban  St.  R.  Co.,  85 
NYS  363;  Golden  v.  Pittsburg  R.  Co., 
28  Pa.  Super.  313.  But  see  Heffron 
v.  Detroit  City  R.  Co..  92  Mich.  40«, 
62  NW  802,  31  AmSR  601,  16  LRA 
346  (holding  that  it  is  the  duty  of  a 
passenger  to  read  his  transfer  ticket, 
and  that  his  failure  so  to  do  will  not 
give  him  any  rights  against  the  com- 

etiny  which  he  would  not  have  had 
ad  he  read  It  and  thus  been  In- 
formed of  the  time  limit  whldi  It 
bore). 

Mlstaks  of  first  ooadnotor  see  gen- 
erally supra  )  1186. 

13.  Morrill  V.  Minneapolis  St.  R. 
Co..  103  Minn.  362.  116  NW  895,  122 
AmSB  841. 

M.   O-Bourke  v^lJ^^P 
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vhere  the  conductor  of  a  street  ear  delays  comply- 
ing  with  the  request  of  a  passenger  for  a  transfer 
eheok  ttntil  the  Utter  is  on  the  point  of  leaving  the 
caTi  a  stipulation  on  the  cheek  requiring  the  pas- 
sei^^  to  examine  the  latter  and  see  that  it  is  all 
right  is,  under  the  cireumstanees,  onreasonable  and 
not  binding  on  him.^" 

[$  1252]  i.  Penalty  for  Befnsal  to  Issue  or  Accept 
Transfer — (1)  InQeneraL  Under  some  statutes,  par- 
tieulariy  those  in  New  York,"  a  street  railroad  com- 
pany operating  its  lines  within  the  limits  of  a  city 
under  contract  is  subject  to  a  penalty  which  may 
be  recovered  by  the  ag^eved  party,  for  its  refusal 
to  issue  a  transfer  as  required  by  the  statute.*^  The 
object  of  such  a  statute  is  to  promote  public  con- 
venience by  requiring  the  operation  of  the  different 
lines  as  a  single  nulroad  with  a  single  fare.^^  And 
the  purpose  of  the  penally  clause  is  not  to  compen- 
sate passengers  for  any  damage  inflicted  by  a  re- 
fusal to  give  a  transfer,  but  rather  to  inflict  a  pon- 
iahment  for  the  violation  of  its  terms  and  to  break 
vp  the  practice  of  so  doing.^'  To  authorize  the 
recovery  of  a  penalty  under  audi  statute,  the  party 
suing  must  bring  his  action  strictly  within  its  pro- 
visions." Thus,  a  proper  demand  for  a  transfer 
must  be  made,  and  if  a  demand  is  not  made  in  com- 
pliance with  a  r^ulation  of  the  company  requiring 
the  demand  for  transfers  to  be  made  at  the  time 
of  paying  the  fare,  a  refusal  to  give  a  transfer  will 
not  render  the  company  liable  for  the  penalty.''^ 
Likewise  the  demand  for  a  transfer  must  show  in 
which  direction  on  the  connecting  line  the  passenger 
desires  to  go."  But  if  he  asks  for  a  trwsfer  in  a 
oertain  direction,  and  a  transfer  good  only  in  the 
opposite  direction  is  given  him,  by  reason  of  which 
it  18  not  accepted  on  the  car  to  which  he  transfers, 
it  is  tantamount  to  a  refusal,  and  the  penalty  may 


be  reeovered."  Refusal  to  accept  a  valid  transfer 
tendered  by  a  passenger  is  equivalent  to  a  refusal 
to  give  one  and  renders  the  carrier  liable  to  the  pen- 
alty;" and  this  is  so,  even  though  the  transfer  was 
not  presented  in  accordance  with  a  reasonable  ref- 
lation, in  the  absence  of  any  proof  of  a  reasonable 
endeavor  by  notice  to  apprise  the  public  of  its  insti- 
tution.^ And  where  a  conductor  accepts  a  transfer 
which  he  might  rightfully  reject,  he  is  bound  to  pro- 
vide the  passenger  with  a  transfer  good  to  the  point 
of  destination,  and  if  he  fails  so  to  do  the  carrier  is 
liable  to  the  penalty." 

1253]  (2)  Oompanies  LiaUe.  Although  the 
decisions  are  not  in  entire  harmony,  it  is  now  settled 
that  the  New  Toric  statutes  are  not  limited  to 
trafRc  contracts  but  embrace  leases  also,  so  as  to 
render  the  lessee  operating  the  leased  line  liable  to 
a  penalty  for  refusing  to  issue  transfers.'^  Where 
two  street  railroad  companies,  although  separate 
corporate  entities,  have  the  same  ofSoes,  officers,  and 
directors,  and  .use  and  equip  cars  interehan^eablyf 
pay  operating  expenses  from  the  gross  receipts  of 
both,  and  are  for  all  practical  purposes  oae  Une,  a 
passenger  on  one  road  may  require  a  transfer  to 
the  other  without  extra  chaise,  and  may  recover 
the  statutory  penalty  for  a  refusal  to  issne  sneh 
transfer,  notwithstanding  there  is  no  written  eon- 
tract  between  the  corporations  for  the  lease  of  one 
of  the  lines,  and  although  the  arrangement  between 
the  companies  is  purely  informal.** 

1254]  (3)  Who  £ntiaed  to  Penalty.  "The 
party  aggrieved,"  within  the  provisions  of  a  statute 
which  provides  for  a  forfeiture  to  ^'the  party 
aggrieved, ' '  is  the  passenger  to  whom  a  ti^nsfer  is 
refused  in  violation  of  the  statute;"  and  it  is  imma- 
terial whether  he  has  paid  the  fare  himself  or 
some  one  has  paid  it  for  him."* 


Co.,  103  Tenn.  124,  141,  62  SW  872,  76 
AmSR  689,  46  LRA  614. 

OoadiUon*  mnd  Umttattou  In  gM- 

•m  aee  supra  S  1135. 

15.  Laird  v.  Pittsburg  Tract.  Co.. 
166  Pa.  4,  81  A  Bl. 

16.  N.  T.  Railroad  Law  (L.  [1892] 
P  1406  c  676  «  104). 

[a]  FanaltT  for  ovoroluuff*. — ^A 
statute  providing  a  penalty  for  an 
overcharge  has  no  application  to  a 
refusal  of  a  street  railroad  company 
to  give  a  transfer  as  required  by  the 
above  statute.  The  gist  of  the 
offense  for  which  a  penalty  la  pre- 
scribed by  such  statute  Is  the  refusal 
of  a  transfer  In  response  to  a  proper 
demand  therefor.  O'Connor  v.  Brook- 
lyn Heights  R.  Co.,  123  App.  Dlv.  784, 
108  NTS  471 ;  Snee  v.  Brooklyn 
Heights  R.  Co.,  120  App.  Dlv.  570. 
104  NTS  907  [air  193  N.  Y.  659  mem, 
87  NB  1127  mem]  (where  the  court 
said:  "Section  SB  of  the  Railroad 
Law,  which  provides  that  any  rail- 
road corporation  which  shall  ask  or 
receive  more  than  the  lawful  rate  of 
fare,  unless  'through  Inadvertence  or 
mistake,  not  amounting  to  gross 
negligence,'  shall  Incur  a  penalty  of 

S50,  does  not  apply  to  the  case.  It 
1  not  to  be  construed  with  section 
104.  Its  genesis  and  context  are  dif- 
ferent (Laws  of  1867,  p.  432,  c.  185; 
Laws  01  1886,  p.  660,  c.  415),  and  the 
reservation  in  It  has  reference  to 
mistakes  of  fact,  such  as  of  the  dis- 
tance between  stations,  or  the  like. 
The  present  case  Is  for  the  refusal  of 
a  transfer  ticket,  not  for  asking  or 
receiving  an  unlawful  rate  of  fare"); 
Roach  v.  Brooklyn  Heights  R.  Co., 
119  App.  Dlv.  B20.  104  NTS  219. 

17.  See  statutory  provisions.  And 
see  Wells  New  York  City  R.  Co., 
lit  App.  Dlv.  488.  107  NTS  480. 

18.  Myers  v.  Brooklyn  Heights  R. 
Co.,  10  App.  Div.  8SE,  41  NTS  798. 

19.  Pllzmartln  v.  New  Tork  City 


R.  Co.,  51  Misc.  36,  99  NTS  765. 

M.  Hunt  V.  Brooklyn  Heights  R. 
Co.,  115  App.  Dlv.  673,  101  NTS  209; 
Thistle  V.  New  Tork  City  R.  Co..  54 
Misc.  268.  104  NTS  401;  Caspar  v. 
New  Tork  City  R.  Co.,  SI  Misc.  48, 
99  NTS  904.  See  also  Mannlon  v. 
International  R.  Co..  66  Misc.  420,  121 
NTS  268  (holding  that,  if  a  street 
car  passenger  Is  unlawfully  refused 
a  transfer,  a  right  of  action  tor  dam- 
ages  may  exist;  but  not  for  a  pen- 
alty, where  the  facts  of  the  case  are 
not  brought  within  a  statute  provid- 
ing therefor). 

[a]  Where  a  passmgar  rldas  past 
his  plao*  of  traasfsr  and  seeks  to  go 
to  his  destination  by  transferring 
from  line  to  line  at  another  point,  he 
Is  not  entitled  to  recover  the  penalty 
for  the  refusal  of  a  transfer.  Hunt 
v.  Brooklyn  Heights  R.  Co.,  116  App. 
Div,  673.  101  NTS  209. 

ai.  Ketchum  v.  New  Tork  City  R. 
Co.,  118  App.  Dlv.  248.  103  NTS  486; 
Fischer  v.  New  Tork  City  R.  Co.,  54 
Misc.  267,  104  NTS  400. 

aa.  Thistle  V.  New  Tork  City  R. 
Co..  54  Misc.  268,  104  NTS  401;  Gas- 
per V.  New  York  City  B.  Co..  61  Misc. 
43,  99  NTS  904. 

[al     Thtu  a  street  railroad  com-. 

fiany  Is  not  liable  for  refusal  of  a 
ransfer,  where  a  passenger,  although 
desiring  to  transfer  to  a  west  bou  d 
car  on  a  6ertaln  street,  asked  merely 
for  a  transfer  to  that  street,  and  was 

?lven    one   to   an    east   bound  ear. 
hlstle  V.  New  York  City  R.  Co.,  fi4 
Misc.  268,  104  NTS  401. 

as.  Gasper  v.  New  Tork  City  R. 
Co.,  61  Misc.  39.  99  NTS  902. 

84.  Harris  v.  Intcrurban  St  R. 
Co.,  4«  Misc.  24li,  92  NTS  42;  ZiOw*n- 
stein  V.  International  R  Co.,  140  NTS 
169. 

SS.  aasper  v.  New  Tork  City  R. 
Co.,  61  Misc.  89,  99  NTS  902.  See 
also  Holmes  v.  Interurban  St.  R.  Co.. 


92  NTS  67  (holding  that,  where  It 
is  not  alleged  or  shown  by  defendant 
that  plaintiff  was  actually  notified 
before  he  began  his  journey,  or  that 
means  were  adopted  to  give  him 
notice  that  a  transfer  would  not  be 
given  on  a  particular  Intersecting 
route,  but  would  be  given  on  another 
equally  available,  defendant  is  liable). 

86.  Bingemann  v.  International  R. 
Co.,  186  NTS  743  [rev  An  other 
grounds  163  App.  Div.  985  mem,  118 
NTS  1107]. 

a?.  O'Reilly  V.  Brooklyn  Heights 
R.  Co.,  179  N.  T.  450,  72  NE  517; 
Grlflln  V.  Interurban  Street  R.  Co., 
179  N.  T.  438,  72  NB  513;  McLean  v. 
Interurban  St.  R.  Co.,  102  App.  Div. 
18,  92  NTS  77:  Lux  v.  New  Tork  City 
R.  Co.,  45  Misc.  222,  92  NTS  109.  S«e 
also  supra  S  1246.  But  see  Roosa  v. 
Brooklyn  Heights  R.  Co.,  28  HiBc. 
387,  69  NTS  664. 

as.  Catalano  v.  Intsmatlonal  R. 
Co.,  145  NTS  1005. 

OtmsoUdatoa  oompaay  within  the 
•tatnte  see  generally  supra  |  1£46. 

as.  Fox  v.  Interurban  St.  R.  Co.. 
42  Misc.  638,, 86  NTS  64. 

[al  Blglic  of  minor  to  nie^A 
minor  who  Is  refused  a  transfer  from 
one  line  of  a  railroad  to  another,  in 
violation  E  104.  of  the  Railroad  Law 
(L.  [18901  p  1082  c  665.  as  amended 
by  U  [1892fp  1406  c  676).  is  entitled, 
under  Code  Civ.  Proc.  S  468.  to  bring 
an  action  through  a  guardian  aa 
litem  for  the  penalty  provided  In  the 
act.  The  section  expressly  confers 
on  an  infant  the  right  to  bring  an 
action  where  he  "has  a  right  of  ac- 
tion." Fox  v.  Interurban  St.  R.  Co., 
42  Misc.  638.  541,  86  NTS  64. 

[b]  The  father  of  a  minor  pas- 
senger to  whom  a  transfer  has  been 
refused  is  not  the  "aggrieved  party." 
Fox  V.  Interurban  St.  R.  Co.,  4S  Misc. 
588,  86  NTS  64. 

90.    Van  Zandt  v.  New  Tork  City 
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Want  of  good  faith.  The  statute  has  in  contem- 
plation a  person  who  enters  on  a  continnons  trip, 
with  the  actual  desire  of  getting  to  some  place,  and 
whose  purpose  is  interfered  with  by  an  unjust  re- 
fusal to  give  him  a  transfer,  and  who  therefore  is 
defeated  of  his  aim  one  who  becomes  a  passenger 
for  the  purpose  of  laying  a  foundation  for  an  action 
to  recoTer  a  penalty  is  not  an  "aggrieved  party" 
within  the  meaning  of  the  statute,  or  a  passenger 
desiring  to  make  one  continuous  trip  between"  any 
two  points  within  the  meaning  of  the  statute,  and 
his  want  of  good  faith  presents  a  perfect  defense 
to  such  action."*  So  one  who  becomes  a  passenger 
merely  to  seek  information  as  to  the  custom  of  the 
carrier  to  issue  or  not  to  issue  transfers  at  a  certain 
point  over  a  certain  route,  which  information  he 
desires  to  utilize  for  the  benefit  of  suits  commenced 
in  behalf  of  his  clients  for  penalties,  is  not  an 
* '  aggrieved  party ' '  within  the  meaning  of  the 
statute." 


1255]  (4)  Defezises.  It  is  no  defense  to  an 
action  for  a  penalty  under  these  statutes  that  the 
conductor  did  not  have  the  usual  trans&r  tickets," 
or  that  the  company  had  provided  the  conductor 
with  transfers  to  give  to  passengers,  his  refusal 
being  that  of  the  company,"  or  that  boys  ridii^ 
on  a  street  car  indulged  in  ' '  skylarking. "  "  So  it 
is  no  excuse  for  refusal  to  give  a  transfer  at  a 
particular  point  that  it  might  etime  undue  crowding 
in  the  street  and  at  the  street  crossings.*^ 

[$  1256]  (6)  Actions.  UmitationB  of  actions. 
In  New  York  the  time  within  which  an  action  must 
be  brought  to  recover  the  penalty  is  governed  by 
the  limitation  prescribed  by  the  code  of  civil  pro- 
cedure, and  not  by  the  limitation  prescribed  by  the 
Railroad  Law." 

Pleading.  The  complaint  should  state  all  the 
facts  necessaiy  to  bring  the  case  within  the  terms 
of  the  statute."  An  answer  alleging  a  possible 
alternative  route,  without  alleging  that  a  transfer 


R.  Co.,  10«  App.  Dlv.  014.  B4  NTS 
660;  McIiEUghirn  v.  New  York  City  R. 
Co.,  10«  App.  Dlv.  1,  94  NTS  «63: 
Fox  T.  Interurban  St  R.  Co.,  42  Mlac. 
638.  86  NTS  64:  Carpenter  v.  .New 
York  City  R.  Co.,  »8  NTS  «00,  16 
NYAnnCas  261. 

81.  Bidl  V.  New  York  City  R.  Co^ 
192  N.  T.  881,  86  NE  886,  19  LRANS 
778. 

30.  Bull  V.  New  York  City  R.  Co.. 
192  N.  Y.  261,  86  NE  3S6.  19  LRANS 
778;  Nicholson  v.  New  York  City  R. 
Co.,  118  App.  Dlv.  858,  103  NTS  695; 
Myers  V.  Brooklyn  Heights  R.  Co.. 
10  App.  Dlv.  835,  49  NTS  793;  Mc- 
Carthy V.  New  York  City  R,  Co.,  65 
Misc.  208,  106  NYS  1128-  Johnston  v. 
New  York  City  R.  Co.,  64  Misc.  642, 
104  NTS  812;  Carlln  v.  New  York 
City  R.  Co.,  108  NTS  1020;  Wllke  v. 
Porty-Second  St.,  etc..  R.  Co.,  107 
NTS  66;  Johnston  v.  New  York  City 
R.  Co.,  106  NYS  1122  mem.  But  see 
Fitzmartin  v.  New  York  City  R.  Co., 
61  Hlsc.  86.  99  NYS  765  (holding  that 
the  question  of  motive  or  good  faith 
of  the  passeni^er  is  not  available  as 
a  defense). 

"It  will  be  noticed  that  only  a  paa- 
seneer  who  has  been  'agKrleved'  can 
maintain  an  kction  to  recover  the 
penalty.  The  plaintiff  was  not  'ag- 
grleved.'  Indeed,  she  would  have 
been  disappointed  had  she  received 
the  transfer  demanded,  because  In 
that  event  the  purpose  of  her  taklnv 
the  car  would  nave  been  frustrated. 
The  object  of  the  statute,  as  already 
Indicated,  ts  to  promote  the  public 
convenience.  It  u  not  to  put  money 
In  an  individual's  pocket,  unless  such 
Individual  comes  fairly  within  the 
provisions  of  the  statute,  viz.,  a  paa- 
senrer  In  good  faith  who  has  been 
■'KJCi'Ieved  by  the  railroad  company's 
refusal  to  give  a  transfer  to  some 

Eolnt  on  a  connecting  line  to  which 
e  desires  to  go." '  Nicholson  v.  New 
York  City  R.  Co.,  118  App.  Dlv.  868, 
860.  103  NYS  695. 

fa]  "Tlw  'pnUUo  oonTealence'  has 
xvfarenoe  uulfMUr  to  pawengwa 
tM>T«lliir  In  good  nitL^-Thls  is  ap- 
parent from  the  statute  ttsellL  be- 
cause It  commands  that  the  railroad 
shall  carry  for  a  single  fare  between 
any  two  points  on  Its  road  'any  pas- 
senger desiring  to  make  one  con- 
tinuous trip  between  euch  points.' 
The  plaintiff,  therefore.  In  order  to 
maintain  the  action,  had  to  prove 
that  she  became  a  passenger  in  the 
first  instance  In  good  faith  and  for 
the  purpose  of  going  to  some  point 
on  the  line  to  which  she  wished  to  be 
transferred."  Nicholson  v.  New  York 
City  R.  Co.,  118  App.  Dlv.  868,  860, 
103  NTS  695. 

[b]  X  Unltatlou  has  been  placed 
on  this  doctrine  to  the  effect  that  a 
'  bona  flde  passenger  desiring  to  make 
one  continuous  trip  between  two 
points  may  recover  the  penalty  for 
a  refusal  to  give  a  transfer,  although 
[10C.J.-62] 


one  of  the  purposes  in  taking  the 
trip  was  to  enforce  th%  law  in  case 
a  transfer  was  refused.  Hennlon  v. 
New  Tork  City  R.  Co.,  61  Misc.  671, 
101  NYS  100. 

S8.  Bull  V.  New  York  City  R.  Co., 
192  N.  Y.  361,  86  NE  886,  19  LRANS 
778. 

84.  Rosenberg  v.  Brooklyn  Heights 
R.  Co.,  91  App.  Dlv.  680,  86  NYS  871. 

[a]  In  snjoa.  an  emergeiur  the  con- 
ductor should,  on  request,  furnlah 
the  passenger  with  a  slip  stating 
that  he  had  paid  his  fare,  or  make  an 
oral  explanation  to  the  conductor  of 
the  car  to  which  the  passenger  de- 
sires to  be  transferred.  Rosenberg 
V.  Brooklyn  Heights  R,  Co.,  91  App. 
Dlv.  680.  86  NYS  871. 

35.  Snee  v.  Brooklyn  Heights  R. 
Co..  120  App.  Dlv.  670,  104  NTS  907 
[aff  193  N.  T.  669  mem,  87  NB  1127 
memj. 

[a]  l>eelaiou  itiabitaliiiiiff  tbe  oon- 
tnury  view. — Directly  in  conflict  with 
the  rule  stated  In  the  text,  and  which 
must  be  taken  as  an  authoritative  ex- 
position of  the  law  by  virtue  of  the 
aflirmance  by  the  court  of  appeals  of 
the  decision  in  which  it  was  rendered, 
are  the  following  cases:  McCarthy 
v.  International  R.  Co.,  126  App.  Dlv. 
182.  110  NTS  986  (holding  that  the 
statate  Is  designed  only  to  cover  In- 
tentional wrong  or  reckless  careless- 
ness in  these  particulars  in  the 
transaction  of  the  business  of  a  rail- 
road company.  It  Is  designed  for 
the  correction  of  real  evils  and  not 
to  enable  Individuals  to  recover  pen- 
alties in  cases  of  occasional  mis- 
takes liable  to  occur  on  the  part  of 
the  most  careful  conductor);  Tullls 
v.  Brooklyn  Heights  R.  Co.,  71  App. 
Dlv.  494,  75  NYS  863  (where  it  was 
held  that  L.  [1890]  c  665  9  89,  pro- 
viding that  any  railroad  company 
which  shall  charge  more  than  the 
lawful  rate  of  fares  shall  forfeit  a 
penalty,  unless  such  overcharge  was 
made  through  Inadvertence  or  mis- 
take, not  amounting  to  gross  negli- 
gence, and  i  105,  prescribing  the  same 
penalty  for  refusal  by  a  street  rail- 
way to  give  a  passenger  a  continu- 
ous trip  over  Its  various  lines  to  any 
point  thereon  for  a  single  fare,  by 
means  of  transfers  furnished  with- 
out extra  charge,  are  In  pari  materia 
as '  to  excessive  fares,  and  that  the 
defense  provided  for  by  I  39.  for  vio- 
lation thereof  is  available  In  an  ac- 
tion under  |  105,  for  requiring  a  pas- 
senger who  had  a  valid  transfer  to 
pay  an  additlohal  fare);  Schwartz- 
man  V.  Brooklyn  Heights  R.  Co.,  50 
Misc.  116.  118,  98  NTS  941  (where  It 
was  held  that  L..  riS90]'p  1114  c  665 
)  105,  providing  that  railroads  oper- 
ating Intersecting  lines  shall  give  to 
each  passenger  paying  a  single  fare 
a  transfer,  entitling  such  passenger 
to  one  continuous  trip  to  any_portlon 
of  Its  road,  "to  the  end  that  the  pub- 
lic convenience  may  be  promoted  by 
the  operation  of  the  nUlroads  em- 


braced In  such  contract  substantially 
as  a  single  railroad  with  a  single 
rate  of  fare,"  and  providing  a  pen- 
alty for  failure  to  gfve  such  transfer, 
does  not  render  a  company  liable  to 
the  penalty,  where  it  has  established 
a  system  of  transfers  for  Its  inter* 
seeling  lines  and  furnishes  Its  con- 
ductors with  tickets  for  that  purpose, 
and  some  individual  passenger  has 
not  received  transfers  through  the 
misjudgment.  neglect,  or  mistake  of 
the  conductor). 

36.  Rosenberg  v.  Brooklyn 
Heights  R.  Co.,  91  App.  Dly.  580,  M 
NTS  871. 

37.  Moakowlts  v.  Brooklyn  Heights 
R.  Co.,  47  Misc.  119,  93  NTS  386 
[dlsappr  Topham  v.  Interurban  R. 
Co.,  96  App.  Dlv.  823,  89  NYS  298], 

38.  Munro  v.  Brooklyn  Heights  R. 
Co.i  195  N.  Y.  264,  88  NE  567  faff 
120  App.  Div.  516,  105  NTS  325]. 

99.  Hendoza  v.  Metropolitan  St. 
R.  Co.,  El  App.  Dlv.  430,  64  NYS  745. 

[a]  OoBupialnt  lidd  suOolent. — 
(1)  A  complaint.  In  an  action  for  the 
penalty  provided  for,  on  refusal  of  a 
transfer  from  one  to  another  of 
leased  surface  railroads,  by  S  105  of 
the  Railroad  Law  (L.  [1890]  c  665), 
alleging  that  defendant  and  another 
street  railroad  corporation  entered 
into  a  contract  under  S  78,  whereby 
defendant  operated  its  cars  on  the 
line  of  the  other  corporation,  stated 
a  cause  of  action  entitling  plaintiff 
to  prove  an  agreement  between  such 
companies,  even  though  It  alleged 
elsewhere  in  the  com^alnt  another 
and  different  agreement  between  the 
city  and  the  two  companies  men- 
tioned. "The  reference  to  the  so- 
called  MUburn  Agreement  does  not 
limit  the  allegations  elsewhere  con- 
tained In  the  complaint."  Lowen- 
steln  V.  International  R.  Co.,  76  Misc. 
357,  860,  132  NTS  653.  (2)  The  fact 
that  a  street  car  passenger,  suing 
for  the  penalty  Imposed  by  Public 
Service  Commissions  Law  S  49  subd 
7,  for  refusal  to  issue  a  transfer, 
erroneously  alleged  that  defendant 
had  subjected  itself  to  a  penalty  un- 
der the  Railroad  Law  S  104,  was  im- 
material, that  section  having  been 
Incorporated  Into  the  Public  Service 
Commission  Law  as  (  49  subd  7, 
Catalano  v.  International  R.  Co.,  146 
NTS  1005. 

[b]  Complaint  held  InsnffloleBt. — 
Under  L.  (1890)  c  666  S  101,  provid- 
ing that  no  corporation  operatInK  a 
street  surface  railroad  under  that 
chapter,  or  under  L.  (1884)  c  253. 
shall  charge  more  than  five  cents  for 
one  continuous  ride  from  any  point 
on  its  road,  or  on  any  line  or  branch 
operated  by  It  or  under  Its  control,  to 
any  other  point  thereof,  a  complaint 
in  an  action  by  a  passenger  on  a  sur- 
face railroad  line  against  the  com- 
pany for  Its  refusal  to  transfer  him 
from  one  of  Its  lines  to  a  connecting 
line  which  does  npt  allege  that  the 
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was  issued  on  such  alternative  route,  is  insufficient." 

Evidence.  The  burden  is  on  plaintiff  to  prove  his 
case  by  a  preponderance  of  the  evidence,  but  not 
beyond  a  reasonable  doubt.*^  Where  there  are  two 
lines  of  cars  running  along  a  street,  one  of  which 
is  operated  by  defendant,  it  will  not  be  presumed, 
in  the  absence  of  proof,  that  the  car  boarded  by 
plaintiff,  and  on  which  a  transfer  tendered  by  him 
was  refused,  ran  over  the  line  operated  by  defend- 
ant." Evidence  as  to  whether  plaintiff  was  a  bona 
fide  passenger  is  material  and  admissible.^  Where 
it  appears  that  a  transfer  was  given  plaintiff,  but 
not  honored  by  the  conductor  of  the  car  which  he 
subsequently  took,  and  there  was  no  evidence  that 
he  took  the  proper  car,  or  that  if  he  had  taken  it 
the  transfer  would  have  been  refused,  be  is  not 
entitled  to  recover.** 

Trial  Whether  the  rule  of  a  street  railroad  com- 
pany as  to  transfers  is  reasonable  is  a  question  of 
law  for  the  court  and  not  for  the  jury.*' 

[$  1257]  (6)  Number  of  Penalties  Recoverable. 
Only  one  penalty  for  the  refusal  of  the  carrier,  to 
transfer  a  passenger  can  be  recovered  in  a  single 
action,  and  the  institution  of  such  action  constitutes 
a  waiver  of  all  penalties  previously  incurred.** 
However,  such  action  does  not  prevent  an  action  for 
a  subsequently  accruing  penalty." 

[$  1258]  j.  Penalty  for  Unlawfully  Selling  or  Buy- 
ing Transfer.*^   Under  some  statutes  or  ordinances 


provisions  of  L.  (1S90)  o  665,  or  of  L. 
(18S4)  c  262,  Is  demurrable.  Men- 
doza  V.  Metropolitan  St.  R.  Co.,  61 
App.  Dlv.  430,  64  NTS  746  [rev  48 
App  Dlv.  62,  62  NTS  6S0]. 

[c]  Tarlaius.— Where,  In  an  ac- 
tion against  a  street  railroad  com- 
pany Tor  a  penalty  for  refusal  to 

Slve  a  transfer,  the  complaint  alleged 
lat  the  refusal  was  by  defendant's 
conductor  and  occurred  Dec  7,  190S, 
while  the  proof  showed  that  plaintiff 
applied  to  defendant's  transfer  arent 
on  the  street  for  a  transfer,  which 
was  refused,  on  July  7,  190S,  the 
variance  was  fatal,  Stevenson  v. 
New  York  City  R.  Co.,  64  Misc.  641, 
104  NTS  866. 

40.  Holmes  v.  Interurban  St.  K. 
Co.,  92  NYS  57. 

41.  Kerin  v.  New  York  City  R. 
Co..  53  Misc.  668.  103  NYS  769. 

[a]  EvidMioe  held  sniBolenti  (1> 
To  sustain  verdict  for  defendant. 
Gruber  v.  New  York  City  R.  Co..  B3 
Mlac.  322.  103  NYS  216.  (2)  To  Show 
that  a  refusal  was  not  made  through 
inadvertence  or  mistake,  but  deliber- 
ately. Wasserraan  v.  New  York 
City  R.  Co.,  104  NTS  398. 

43.  Harris  v.  Interurban  St.  R. 
Co..  46  Misc.  242.  92  NTS  42. 

43.  Carlln  v.  New  Tork  City  R. 
Co.,  108  NYS  1020. 

44.  Weinsteln  v.  Interurban  St. 
R.  Co.,  86  NYS  731. 

45.  Mannlon  v.  International  R. 
Co.,  66  Misc.  420,  121  NTS  263.  See 
generally  «upra  §  1071. 

46.  Griffin  v.  Interurban  St.  R. 
Co.,  179  N.  T.  438,  72  NE  613  [rearg 
den  180  N.  Y.  638  mem.  72  NE  114Z 
mem];  Harkow  v.  New  York  City 
R.  Co.,  121  App.  Dlv.  194,  106  NTS 
G89;  McLaushlln  v.  New  York  City 
R.  Co..  106  App.  Dlv.  1,  94  NYS  6B3; 
McLean  v.  Interurban  St.  R.  Co..  102 
App.  Dlv.  18.  92  NTS  77  [mod  87 
NTS  1351;  Stevenson  v.  New  York 
City  R.  Co..  64  Misc.  841,  104  NTS 
866;  Transfer  Penalty  Cases,  46 
Misc.  679,  92  NTS  S22.  But  see  Lux 
v.  New  Tork  City  R.  Co.,  45  Misc. 
222,  92  NTS  109  (holding  that  the 
penalties  may  be  cumulated). 

[a]  Benson  for  rul». — "There 
have  been  presented  at  the  bar  of 
this  court,  civil  and  criminal  cases 
where  the  aggregate  penalties  sought 
to  be  recovered  have  amounted  to 
enormous  and   well-ntgh  appalling 


sums  by  reason  of  plaintiffs  per- 
mitting a  long  period  to  elapse  before 
beginning  actions.  Actions  of  this 
nature  have  become  highly  specu- 
lative and  present  a  phase  of  litiga- 
tion that  ought  not  to  be  encouraged. 
The  court  Is  of  the  opinion  that  if 
cumulative  recoveries  are  to  be  per- 
mitted, the  legislature  should  state 
Its  intention  in  so  many  words; 
that  a  more  definite  form  of  state- 
ment be  substituted  for  the  words 
hithu'to  deemed  sutlloient.  We  In- 
tend no  reflection  upon  the  plaintiffs 
in  the  cases  now  under  considera- 
tion, but  are  dealing  with  a  great 
abuse  which  demands  immediate  cor- 
rection. A  sound  public  policy  re- 
quires that  only  one  penalty  should 
be  recovered  in  a  slnele  action,  and 
that  the  institution  of  an  action  for 
a  penalty  is  to  be  regarded  as  a 
waiver  of  all  previous  penalties  in- 
curred." Griffin  v.  Interurban  St,  R. 
Co..  179  N.  T.  438.  449.  72  NE  513. 

47.  Transfer  Penalty  Cases.  46 
Misc.  679.  92  NTS  322. 

4a.  Unautaiozlxaa  sale  of  tickets 
as  an  offense  see  supra  i  1110. 

49.  Ex  p.  liorenzen.  128  Cal.  431, 
61  P  68.  79  AmSR  47,  60  LRA  65. 

[a]  Bffeot  on  passenger's  rights^— 
Ordinances  of  this  oharactw  leave 
the  passenger  all  the  rights  which 
he  enjoyed  under  his  contract,  and 
at  most  merely  make  penal  what 
before  was  wrongful  and  against 
good  morals  and  amount  to  a  legi- 
timate restriction  of  the  use  of 
private  property.  Ex  p.  Lorenzen, 
128  Cal.  431,  438,  61  P  «8,  79  AmSR 
47,  60  LRA  65  tquot  with  appr  Chi- 
cago V.  Openhelm.  229  111.  313,  319, 
82  NE  294,  11  AnnCas  554  and  note] 
(where  It  was  said:  To  "the  more 
substantial  objection  that  the  ordi- 
nance by  Its  terms  would  opin-ess 
and  lead  to  the  conviction  of  per- 
sons guilty  of  no  fraudulent  act, 
it  is  to  be  remembered  that  the 
letter  of  a  penal  statute  Is  not  of 
controlling  force,  and  that  the 
courts,  in  construing  such  statutes, 
from  very  ancient  times  have  sought 
for  the  essence  and  spirit  of  the  law 
and  decided  in  accordance  with  them, 
even  against  express  language;  and 
in  so  doing  they  have  not  found  It 
necessary  to  overthrow  the  law,  but 
have  made  it  applicable  to  the  class 
of   persons   or    the   kind   of  acts 


it  is  an  offense,  for  which  a  penalty  is  prescribed, 
for  a  street  car  passenger  to  sell  or  to  give  away 
a  transfer  issued  to  him,**  or  for  a  person  to  pur- 
chase a  transfer  from  anyone  not  an  agent  of  the 
street  car  company  and  to  attempt  to  use  the  same.'" 
The  constitutionality  of  these  ordinances  has  been 
assailed,  but  the  courts  have  upheld  their  validity 
as  against  a  contention  that  they  constitute  a  de- 
privation  of  property  without  due  .process  of  law.*' 

1259]  2.  Transfers  between  Indepradent  Lines 
— a.  Nature  and  Extent  of  Initial  Carrier's  Inabil- 
ity—(1)  Rule  of  Liability  Throughout."  According 
to  the  English  doctrine  a  ticket  for  transportation 
over  connecting  lines  is  presumed  to  be  the  throu^ 
contract  of  the  carrier  selling  the  ticket,  and  it  is 
liable  for  the  performance  of  the  contract  of  trans- 
portation through  to  the  point  of  destination.'"  This 
doctrine  has  been  followed  in  some  of  the  earlier 
cases  in  this  country,"  although  the  ticket  contains 
a  provision  exempting  the  company  from  liability 
beyond  its  own  line. 

1260]  (2)  Bnle  of  No  Extra  Tenoinal  Liability. 
By  the  weight  of  authority,  in  the  absence  of  a 
special  contract  for  throi^h  transportation,  the  sale 
by  a  carrier  of  an  ordinary  coupon  ticket  for  trans- 
portation over  its  own  and  an  independent  connect- 
ing line  docs  not  give  rise  to  a  contract  for  through 
transportation,'"  but  the  initial  carrier  acts  as  prin-. 
cipal  merely  with  reference  to  its  own  line,  and  as 

clearly  contemplated  within  its 
scope"). 

50.  Clhicago  y.  Taub.  150  ZIL  A. 

611, 

[a]  Th*  pnroltaM  of  a  tnuufM, 
-wltfcont  aa  aetnal  attantpt  to  us 

It,  Is  not  a  violation  of  an  ordinance 
making  it  unlawful  for  a  pttrson  to 
purchase  a  transfer  from  anyone 
not  an  agent  of  the  street  car  com- 
pany and  to  "attwnpt"  to  use  the 
same.  Chicago  v.  Taub.  160  III.  611 
(in  this  case  the  purchaser  of  the 
ticket  was  arrestea  before  he  could 
use  it). 

51.  Ex.  p.  Lorenzen,  128  Cal.  431, 
61  P  68.  79  AmSR  47,  60  L.RA  BB: 
Chicago  V.  Siegel,  SS9  ZU.  811,  82 
NE  2f  4. 

5a.  UaMittr  for  i»rs<»al  laJnxlMi 
gwunUr  see  Infra  1  1312. 

63.  Kent  V.  Midland  R.  Co.,  L.  R 
10  Q.  B.  1;  Thomas  v,  Rhymney  R. 
Co.,  L.  R  6  Q.  B.  366;  Buxton  v. 
North  Eastern  R  Co.,  U.  R  3  (3.  B. 
649:  Bristol,  etc  R  Co.  v.  Colllns, 
7  H.  Cas.  194,  11  Reprint  78; 
Great  Western  R  Co.  y.  Blake,  7 
H.  &  N.  987,  IBS  R^rlnt  778:  Hyt- 
ton  v.  Midland  R  Co.,  4  H.  &  N.  616. 
167  Reprint  982. 

64.  Croft  v,  Baltimore,  etc.,  R. 
Co.,  8  D,  C.  492;  Central  R.  Co.  v. 
Combs,  70  (3a.  633,  48  AmR  682; 
Wolff  V.  Ontral  R.  Co.,  68  Oa.  663. 
46  AmR  601;  Bumell  v.  New  Tork 
Cent.  R.  Co..  45  N.  T.  184.  6  AmR 
61;  Van  Buskirk  v.  Roberts.  31  N. 
T.  661;  Williams  v.-  VanderbUt.  28 
N.  T.  217.  84  AmD  333  [aff  29  Barb. 
491];  Ward  v,  Vanderbllt,  4  Abb. 
Doc.  (N.  T.)  621.  1  Keyes  70.  34 
HowPr  144;  Cary  v.  Cleveland,  etc.. 
R.  Co.,  29  Barb.  (N.  T.)  36:  Weed  v. 
Saratoga,  etc.,  R  Co.,  19  Wend.  (N. 
T.)  634.  See  also  Kansas  City.  etc.. 
R.  Co.  V.  Washington.  74  Ark.  9. 
86  SW  406,  109  AmSR  61.  69  LRA 
65  (adopting  the  English  doctrine  in 
regard  to  the  loss  of  baggage  by  the 
connecting  carrier). 

55.  Central  R.  Co.  v.  Combs,  70 
Ga.  633,  48  AmR  582.  See  also  Infra 
!  1261. 

56.  U.  S. — Baltimore,  etc.,  R  Co. 
V.  Harris,  12  Wall.  66,  20  L.  ed. 
354;  Dresser  v.  Canadian  Pac.  R  Co., 
116  Fed.  281,  B3  CCA  869. 

111. — Chicago,  etc.,  R  Co,  v.  Hnl- 
ford,  162  Iirt22,  44  NB  8S1.  88  LRA 
699. 
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agent  of  the  connecting  carrier  in  contracting  for 
transportation  over  the  connecting  line;"  and  the 
right  of  the  purchaser  and  the  responsibility  of  the 
different  companies  are  the  same  as  though  sepa- 
rate tickets  had  been  purchased  by  him  from  each, 
and  each  is  responsible  only  for  the  acts  of  its  own 
agents  and  for  injury  suffered  on  its  own  line" 
or  for  the  fault  or  negligence  of  its  employees  while 
running  its  ears  on  the  connecting  line.     In  saeh  a 


Miss.— St.  Clair  v.  Kansas  City, 
etc.,  R.  Co.,  77  Miss.  789,  28  S  957. 

Hont. — Brian  v,  OreEon  Short  ttlne 
R.  Co..  40  Mont.  109,  117,  10&  P 
4S9,  25  I/RANS  459,  20  AnnCas  Sll 
[quot  Crc]. 

Tex,— Galveston,  etc.,  R.  Co.  v. 
Wiseman,  (Civ.  A.)  136  SW  793 

Utah. — McCollum  v.  Southern  Pac. 
Co.,  31  Utah  494.  88  P  663. 

AMhoiltT  to  adl  Uoket*  OT«r  oon- 
umoUag  UuM  see  supra  t_1119. 

ST.  U.  S. — Cowen  v.  Winters,  96 
Fed.  929.  37  CCA  628. 

Ga. — Spencer  v.  Lovejoy,  96  Oa. 
667.  23  BE  836.  61  AmSR  l&Z.  But 
see  earlier  caaes  supra  |  12E9  note 

111. — Chicago,  etc.,  R.  Co.  v.  Mul- 
ford.    162    111.    522.    44  861,  35 

LRA  fi»9  [rev  69  ID.  A.  479];  Illi- 
nois Cent  R.  Co.  V.  Copeland,  24 
III.  332.  76  AmD  749. 

Md. — Mills  V.  BalUmore.  etc..  R. 
Co.,  Ill  Md.  260,  73  A  885,  134  AmSR 
599 

N.  T. — Mllnor  v.  New  York,  etc., 
R.  Co.,  63  N.  T.  368  [dist  Burnell  v. 
New  Vork  Cent.  R.  Co.,  46  N.  Y. 
184,  6  AmR  61;  Quimby  v.  Vander- 
bilt,  17  N.  T.  306,  72  AmD  469; 
Hart  V.  Rensselaer,  etc.,  R.  Co..  6 
N.  Y.  87.  69  AmD  447;  and  Weed  v. 
Saratoga,  eto^  R,  Co.,  19  Wend.  634], 

Oh. — Pennsylvania  Co.  v.  Loftls. 
72  Oh.  St.  288,  74  NB  179,  106  AmSR 
697  and  note,  3  AnnCas  8. 

Pa. — Young  V.  Pennsylvania  R. 
Co.,  116  Pa.  112,  7  A  741. 

S.  C. — Chiles  V.  Southern  R.  Co., 
69  S.  C.  327,  48  SE  262. 

Tex. — Missouri,  etc.,  R.  Co.  v. 
Foster,  (Civ.  A.)  87  SW  879;  Moore 
V.  Missouri,  etc.,  R.  Co.,  18  Tex. 
Civ.  A.  561.  46  SW  609. 

Utah.-^McCollum  v.  Southern  Pac. 
Co..  31  Utah  494,  88  P  663. 

[a]  Conpon  tloketo. — (1)  Where 
through  tickets  are  in  the  form  of 
coupons,  each  coupon  Is  to  be  re- 
garded ae  a  distinct  ticket  for  each 
road,  sold  by  the  first  company  as 
agent  for  the  other  companies.  Penn- 
sylvania Co.  V.  Loftls,  72  Oh.  St. 
288.  74  NE  179.  106  AmSR  697  and 
note,  3  AnnCas  3 ;  McCollum  v. 
Southern  Pac.  Co.,  31  Utah  494.  88  P 
663.  (2)  A  coupon  round  trip  ticket 
for  carriage  by  several  carriers  sold 
by  the  Initial  carrier  acting  only  as 
agent  for  the  connecting  carriers 
represented  In  the  ticket  and  not  re- 
sponsible beyond  its  own  line  is  not 
a  ticket  for  a  continuous  trip  either 
going  or  returning,  and  Is  not  an 
entire  contract  of  the  Initial  carrier, 
nor  the  Joint  contract  of  all  the  car- 
riers, but  the  body  of  the  ticket  and 
each  coupon  constitute  a  separate 
contract  between  the  passenger  and 
each  particular  carrier  over  whose 
line  the  coupon  is  good  for  transpor- 
tation, and  hence  a  stop-over  by  the 
passenger  does  not  Invalidate  hfs 
ticket  and  coupon  good  for  trans- 
portation by  a  carrier  from  the  point 
of  the  stop-over  to  the  end  of  its 
line.  Galveston,  etc,  R.  Co.  v, 
Wiseman.  (Tex.  Civ.  A.)  136  SW  793. 

[b]  Bviaeaice  of  affeney, — The 
acceptance  of  a  ticket  sold  by  one 
railroad  Is  some  proof  that  the  sell- 
ing road  acted  in  the  eale  of  the 
ticket  as  agent  of  the  road  accept- 
ing the  same.  Chiles  v.  Southern  R. 
Co.,  69  S.  C.  827,  48  SE  262. 

fc]  OoBBwUnf  oaxzlsr  a  yxfnei- 
paX  Bot  an  a«at<— If  the  ticket 
agent  of  a  railroad  company  sells 
a  ticket  for  transportation  over  a 
connecting  line,  tha  connecting  car- 
rier Is  not  the  agent  of  the  corpo- 
ration Balling  tha  ticket,  but  a  prin- 


cipal, and  the  corporation  selling 
the  ticket  Is  its  agent  for  such  pur- 
pose. Pennsylvania  R.  Co.  v.  Con- 
nell,  112  111.  295. 

58.  U.  S.— Pennsylvania  R.  Co.  V. 
Jones,  166  U.  S.  833.  16  SCt  136,  39 
Ii.  ed.  176;  Dresser  v.  Canadian  Pac. 
R.  Co..  116  Fed.  281,  53  CCA  559; 
Keep  V.  Indianapolis,  etc..  R.  Co., 
9  Fed.  625.  3  McCrary  208. 

Cal. — Lundy  v.  Central  Pac.  R.  Co., 
66  Cal.  191.  4  P  1193,  66  AmR  100. 

Conn. — Hood  v.  New  York,  etc.,  R. 
Co.,  22  Conn.  1. 

D.  C. — Tyler  v.  Pennsylvania  R. 
Co..  18  App.  31. 

Ga. — Southern  R.  Co.  v.  Brown. 
189  Ga.  668,  77  SE  676. 

HI. — CThlcago.  etc.,  R.  Co.  v.  Mul- 
ford.  162  III.  622,  44  KE  861.  36  LRA 
699  [rev  69  111.  A.  479];  Chicago, 
etc.,  R.  Co.  V.  Dumser,  161  111.  190, 
43  NE  698;  Pennsylvania  R.  Co.  v. 
Connell,  112  HI.  296;  Chicago,  etc.. 
R.  Co.  v.  Fahey,  62  111.  81,  4  AmR 
687. 

Kan. — Atchison,  etc.,  R.  Co.  v. 
Roaoh,  36  Kan.  740,  12  P  93.  57  AmR 
199. 

Me. — Knight  v.  Portland,  etc..  R. 
Co.,  56  Me.  234.  96  AmD  449. 

Md.— Mills  V.  Baltimore,  etc.,  R. 
Co.,  Ill  Md.  260.  73  A  885,  134  Am 
SR  699. 

Mass. — Hartan  v.  E^astern  R.  Co., 
114  Mass.  44;  Schopman  v.  Boston, 
etc.,  R.  Corp.,  9  Gush.  24,  56  AmD 
41. 

Mich. — McWethy  v.  Detroit,  etc, 
R.  Co..  127  Mich.  833,  86  NW  827.  65 
LRA  806. 

Mo. — Boling  V.  St.  Louis,  etc.,  R. 
Co..  189  Mo.  219.  88  SW  36. 

Mont. — Brian  v.  Oregon  Short  Line 
R.  Co.,  40  Mont.  109.  120,  106  P  489. 
25  LRANS  469,  20  AnnCas  811  [quot 
Cyo]. 

N.  Y. — Kessler  v.  New  York  Cent., 
etc..  R.  Co..  61  N.  Y.  638;  Mllnor  v. 
New  York,  etc.,  R.  Co.,  63  N.  Y. 
363;  Koenke  v.  New  York  Cent.,  etc., 
R.  Co..  39  App.  DIv.  467.  67  NYS 
325;  Grlffln  v.  Utica,  etc.,  R.  Co.,  41 
Hun  448;  Poole  v.  Delaware,  etc.,  R. 
Co,.  36  Hun  29. 

Oh. — Pennsylvania  Co.  v.  Loftis, 
72  Oh.  St.  288,  74  NE  179,  106  AmSR 
597  and  note,  3  AnnCas  3  and  note. 

Pa. — Young,  v.  Pennsylvania  R. 
Co.,  115  Pa.  112,  7  A  741;  Penn- 
sylvania Cent.  R.  Co.  v.  Schwarzen- 
berger,  45  Pa.  208,  84  AmD  490. 

Tenn. — Cincinnati,  etc.,  R.  Co.  v. 
Harris,  115  Tenn.  501.  91  SW  211. 
5  LRAns  779;  Nashville,  etc,  R. 
Co.  v.  Sprayberry.  9  Helsk.  862; 
Furstenheim  v.  Memphis,  etc.,  R. 
Co..  9  Heisk.  238. 

Tex. — Clark  v.  Galveston,  etc.,  R. 
Co.,  (Civ.  A.)  137  SW  716,  718  [elt 
Cyc] ;  International,  etc..  R,  Co.  v. 
DoDlan,  66  Tex.  Civ.  A.  608,  120  SW 
1118. 

Vt. — Sprague  v.  Smith,  29  Vt.  421. 
70  AmD  424. 

"The  obvious  import  of  such  a 
transaction  is  that  the  tickets,  for 
passage  upon  roads  beyond  Its  own 
line,  are  sold  by  the  llrst  road  as 
agent  for  the  others.  The  obliga- 
tions and  responsibilities  of  a  car- 
rier of  persons,  over  other  roads 
than  Its  own,  are  not  thereby  as- 
sumed, unless  Its  relation  to  those 
roads  by  contract  or  otherwise,  !s 
such  as  to  confer,  or  at  least  to  con- 
sist with,  that  character."  Hartan 
V.  Eastern  R.  Co.,  114  Mass.  44,  48. 

[a]  lb  Um  abssBos  of  a  apsdal 
MUxaet  the  law  does  not  Imply 
anjrthlng  more  than  an  undertaking 
coextensive  with  the  carrier's  owner- 
ship and  control.    TaJeott  T.  Wa- 


case  the  initial  carrier  discharges  its  duty  when  it 
delivers  the  passengers  at  the  end  of  its  own  line 
ready  to  continue  the  transportation  on  the  connect- 
ing line,"  and  it  will  not  be  liable  for  any  failure  of 
the  connectii^  carrier  to  perform  its  independent 
contract.*^  The  ticket  may  contain  a  provision 
negativing  the  idea  that  the  company  contracts  for 
the  entire  journey,  in  which  case  its  liability  will 
of  course  be  confined  to  its  own  line,*"  unless  the  act 

bash  R  Co.,  169  N.  Y.  461.  64  NE  1. 

[b]  Sdwr  on  Ont  Ilne.^ — Where 
the  transportation  Is  delayed  on  the 
first  line  and  the  passenger  Is  unable 
to  make  the  connection  on  the  sec- 
ond line  called  for  by  his  ticket, 
and  he  Is  ejected,  the  first  company 
Is  liable  therefor  by  reason  of  the 
(allure  of  its  agents  to  notify  the 
conductor  on  the  second  line  that 
the  passenger  is  entitled  to  trans- 
portation. Watklns  v.  Pennsylvania 
R.  Co.,  21  D.  C.  1. 

B9,  Moss  v.  Lancaster,  etc.,  St. 
R.  Co.,  218  Pa.  601,  67  A  8C9  [aff 
33  Pa.  Super.  1]. 

60.  D.  C. — Howard  V.  Chesapeake, 
etc.  R,  Co.,  11  App.  800. 

111.— Wabash,  et«,  R.  Oo.  v.  Wolff, 
18  111.  A.  437. 

Me. — Knight  v.  Portland,  etc..  R. 
Co.,  56  Me.  234,  96  AmD  449. 

N.  J. — McDonald  v.  New  Jersey 
Cent.  R.  Co.,  72  N.  J.  L.  280.  62  A 
406.  Ill  AmSR  672,  2  LRANS  506. 

Tex. — Davis  v.  Houston,  etc..  R. 
Co.,  25  Tex.  Civ.  A.  8,  59  SW  844. 

61.  New  York,  etc,  R  Co.  v.  Ben- 
nett. 60  Fed.  496,  1  CCA  544;  Chi- 
cago, etc.,  R,  Co.  V.  Mulford.  162  III. 
522.  44  NE  861,  36  LRA  699  [rev 
59  III.  A.  479.  and  diet  Illinois  Cent 
R.  Co.  v.  Copeland,  24  111.  332.  76 
AmD  749];  St.  Clair  v.  Kansas  City, 
etc..  R.  Co.,  77  Mtas.  789,  28  S  967; 
St.  Louis  Southwestern  R.  Co.  v, 
White,  99  Tex.  369,  89  SW  746,  122 
AmSR  631  and  note,  2  LRANS  110. 
13  AnnCas  966  [rev  (Civ.  A.)  86  SW 
71];  Gulf,  etc.,  R.  Co.  v.  Looney,  86 
Tex,  168.  19  SW  1039,  34  AmSR  787. 
16  LRA  471;  Harris  v.  Howe.  74 
Tex.  634.  12  SW  224,  15  AmSR  802. 
6  LRA  777. 

[a]  OhUgatloii  naau*  tbrongh 
tl<UE«tL — (1)  The  sale  of  a  ticket  to 
a  point  on  a  connecting  line  is  not 
In  Itself  an  assurance  that  the  train 
will  stop  at  such  place  or  that  the 
holder  will  be  carried  through  to  his 
destination  without*  change  ot  oars. 
Atchison,  etc.,  R.  Co.  v.  Cameron, 
66  Fed.  709,  14  OCA  368.  (2)  Nor 
Is  there  an  undertaking  that  the 
ticket  will  be  honored  by  the  roads, 
respectively,  over  whose  lines  It 
purports  to  give  a  right  to  trans- 
portation, so  as  to  make  the  Issuing 
company  liable,  when  one  of  the 
other  companies  Is  subsequently  put 
In  the  hands  of  a  federal  receiver 
who  la  directed  by  the  court  not  to 
honor  the  ticket.  Chicago,  etc..  R. 
Co.  V.  Mulford,  162  III.  622,  44  NE 
861.  36  LRA  599  [rev  69  III.  A.  479. 
and  dist  Illinois  Cent.  R.  Co.  v. 
Copeland.  24  HI.  882,  76  AmD  749]. 

fb]  Delay^Where,  in  a  suit  for 
infurle)*  to  a  passenger,  plaintiff 
claimed  that  by  the  misrepresenta- 
tion as  to  the  best  route  made  by 
defendant's  agent  plaintiff  and  his 
family  were  caused  to  go  in  a  wrong 
direction  on  defendant's  railroad, 
which,  necessarily  caused  them  de- 
lay and  Inconvenience,  to  the  Injury 
of  his  wife,  defendant  company  was 
not  liable  for  delays  on  other  con- 
necting roads  over  which  plaintiff 
traveled  to  his  destination.  In  the 
absence  of  proof  that  such  delays 
were  not  caused  by  failure  of  such 
connecting  carriers  to  run  their 
trains  on  time  or  by  other  negli- 
gence on  their  part.  St.  Louis 
Southwestern  R.  Co.  v.  White,  99 
Tex.  350.  89  SW  746.  122  AmSR  631, 
2  LRANS  110.  13  AnnCas  98B  [rev 
(Civ.  A.)  86  SW  71]. 

62.  Cal.— Kirk  v.  Kimball  Co.,  152 
Cal.  180,  92  P  84. 

Md. — McWetlijr^Vr  Detroit,  ictc,  R. 
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complained  of  waa  committed  by  one  of  its  own 
officers  or  employees  acting  within  the  general  scope 
or  oonrse  of  his  employment  at  the  time,""  or  unless 
there  is  a  partnership  between  the  two  lines;"*  but 
under  the  above  rule  such  a  provision  is  unneces- 
sary, as  it  is  never  necessary  to  insert  in  a  contract 
thflJt  which  the  law  implies."  It  has  been  held, 
however,  that  where  the  initial  carrier  sells  a  pas- 
aen^r  a  ticket  entitling  him  to  ride  over  the  lines 
of  the  initial  and  connecting  carrier,  but  without 
any  stipulations  as  to  liabilities  for  accidents,  the 
initial  carrier  does  not  thereby  relieve  itself  from 
liability  for  injuries  received  on  the  line  of  the  con- 
necting carrier.*" 

1261]  (3)  Assumption  of  Liability  Throngli- 
oat;  Special  Oontract.  It  has  been  urged  that  a 
contract  by  a  curier  for  the  transportation  of 
psBsengera  beyond  its  own  line  is  ultra  vires;  but 
this  view  has  not  been  favorably  received,  the  estab- 
lished doctrine  being  that  a  carrier  may,  under  an 
arrangement  with  the  connecting  carrier,  lawfully 
make  such  a  contract,"  and  the  validity  of  the  con- 
tract is  not  afi^ted  by  the  fact  that  it  is  to  be  in 
part  performed  beyond  the  territorial  limits  of  the 
state  within  which  the  carrier  is  incorporated.*" 
Where  the  contract  of  the  carrier  sellii^  the  ticket 
is  for  through  transportation,  it  is  the  principal, 
and  the  connecting  carrier  continuing  the  trans- 
portation of  the  passenger  under  such  ticket  is  the 


agent  of  the  carrier  selling  the  ticket  for  the  pur- 
pose of  carrying  out  the  contract  of  transportation, 
and  in  such  case  the  carrier  selling  the  ticket  will 
be  liable  for  any  fault  of  the  connecting  carrier  or 
its  employees."  Thus  where  a  carrier  sells  tickets 
over  another  line  connecting  with  its  own,  and 
agrees  to  engage  accommodations  for  the  passenger 
over  the  latter,  it  is  liable  in  damages  for  its  fail- 
ure so  to  do.^"  It  has  been  held,  however,  that  even 
where  the  contract  is  for  throi^h  transportation, 
the  initial  carrier  may  limit  its  liability  under  the 
contract  to  its  own  line,^^  although  a  contrary  doe- 
trine  has  been  upheld,^'  particularly  where  the  con- 
necting companies  have  entered  into  an  arrangement 
by  which  practically  a  continuous  system  is  formed 
under  one  management.^^ 

Agreement  must  be  clear  uid  explicit.  An  agree- 
ment on  the  part  of  the  initial  carrier  to  extend  its 
liability  beyond  its  own  line  will  not  be  implied 
from  doubtful  expressions  or  loose  tangnage,  but 
only  from  clear  and  satisfactory  evidence.'* 

Partnenh^  arrangoment.  Where  the  arrange- 
ment existing  between  the  associated  lines  of  car- 
riers amoonto  to  a  partnership,  each  will  be  liabte 
to  the  passenger  for  losses  or  injuries  occurring 
anywhere  along  the  line  of  transportation;  but  the 
arrangement  must  be  in  reality  a  partnership,  with 
the  incident  of  community  of  profit  and  losa,'^  The 
mere  fact  that  each  sells  through  tickets,  deducting 


LRA  806. 

Miss. — St.  Clair  v.  Kansas  City, 
etc..  K.  Co.,  77  Miss.  789.  28  S  9B7j 
Alabama,  etc.,  R.  Co.  Holmes,  76 
Miss.  371.  23  S  187. 

N.  J,— Spless  V.  Erie  R.  Co.,  .71  N. 
J.'  L.  90,  68  A  116. 

Tex. — Missouri,  etc.,  R.  Co.  v.  Har- 
rison, 97  Tex.  611.  80  SW  1139  [rev 
(Civ.  A.)  77  SW  1036];  Clark  v.  feal- 
veston,  etc.,  R.  Co.,  (Civ.  A.)  137 
SW  716. 

[a]  A  oarrlar  "may  AefiiM  tlw 
terms  and  limit  tbe  extent  of  Its 
nndertaUjig'  over  other  lines,  inso- 
much as  may  be  required  to  leave 
upon  them  the  responsibilities  of 
their  own  negligence."  Harris  v. 
Howe,  74  Tex.  534.  537,  12  SW  224, 
16  AmSR  862,  5  LRA  777. 

63.  Pennsylvania  R.  Co.  v.  Splcker, 
105  Pa.  142;  Oliver  v.  Columbia,  etc.. 
R.  Co..  65  S.  C.  1,  43  SE  307. 

Umitatlon  or  exmptloii  from.lla- 
Ullty  for  negllf  etue  In  case  of  trans- 
portation over  connecting  line  gen- 
erally see  supra  t  1163. 

64.  St.  Clair  v.  Kansas  City,  etc., 
R.  Co..  77  Miss.  789,  28  S  9B7.  See 
also  infra  9  1261;  and  generally  Part- 
nership  [30  Cyc  4771. 

65.  Chicago,  etc.,  R.  Co.  v.  Mul- 
ford,  1G2  III.  522,  44  NE  861,  36  LRA 
699  [rev  69  III.  A.  4791. 

90.  Missouri,  etc^^.  Co.  v.  Ryon. 
(Tex.  Civ.  A.)  177  SW  625. 

67.  Chicago,  etc:,  R.  Co.  v.  Dum- 
aer.  161  111.  190,  43  NE  698;  Pennsyl- 
vania R.  Co.  V.  Connell.  112  111.  295; 
Najac  V.  Boston,  etc..  R.  Co.,  7  Allen 
(Maes.)  329,  83  AmD  686;  Talcott  v. 
Wabash  R.  Co..  16S  N.  Y.  461,  54  NE 
1;  Buffett  V.  Troy,  etc.,  R.  Co.,  40  N. 
T.  168:  Blssell  v.  Michigan  Southern, 
etc.,  R.  Co.,  22  N.  Y.  268;  Qulmby  v. 
Vanderbilt.  17  N.  Y.  306,  72  AmD  469; 
BuBsman  v.  Western  Transit  Co.,  9 
Misc.  410,  29  NYS  1066;  Wilson  v. 
Chesapeake,  etc.,  R.  Co.,  21  Gratt 
(62  Vaj  6S4. 

[a]  IllQstmtioii  A  part  owner  of 

one  of  several  linos  for  the  transpor- 
tation of  passengers,  running  in  con- 
nection over  different  portions  of  a 
route  of  travel,  may  contract  as  prin- 
cipal for  the  conveyance  of  a  pas- 
senger over  the  whole  route,  and 
such  contract  may  be  established  by 
the  circumstances,  notwithstanding 
the  passenger  receives  tickets  for  the 
different  lines  signed  by  their  sepa- 


rate  agents.  Qulmby  v.  Vanderbilt, 
17  N.  Y.  306,  72  AmD  469. 

68.  Gary  v.  Cleveland,  etc.,  R.  Co., 
29  Barb.  CS.  Y.)  55;  Nashville,  etc., 
R.  Co.  V  Sprayberry,  9  Helsk.  (Tenn.) 
862;  Candee  v.  Pennsylvania  R.  Co., 
21  Wis.  582.  94  AmD  666. 

69.  U.  S.— Lehigh  Valley  R.  Co.  v. 
Dupont,  128  Fed.  840.  64  CCA  478. 

Cal. — Wheeler  v.  San  Francisco, 
etc.,  R.  Co.,  31  Cal.  46,  89  AmD  147. 

D.  C. — Watkins  v,  Pennsylvania  R. 
Co.,  21  T>.  C.  1;  Jones  v.  Pennsyl- 
vania R.  Co.,  19  D.  C.  178. 

111. — Chicago,  etc,  R  Co.  v.  Dum- 
ser,  161  111.  190.  43  NE  698. 

Ind. — Louisville,  etc.,  R,  Co.  v.  Con- 
rad. 4  Ind.  A.  83,  30  NE  406. 

Kan. — Atchison,  etc.,  R.  Co.  v. 
Roach,  35  Kan.  740,  12  P  98,  57  AmR 
199. 

Mo. — Cherry  v.  Kansas  City,  etc., 
R.  CO..  61  Mo.  A.  303. 

Nebr. — Omaha,  etc..  R,  Co.  v.  Crow, 
64  Nebr.  747,  74  NW  1066.  69  AmSR 
741;  Chollette  v.  Omaha,  etc,  R.  Co., 
26  Nebr.  159.  41  NW  1106,  4  LRA  186.' 

N.  J. — Little  v.  Dusenberry,  46  N. 
J.  L.  614. 

N.  Y. — Van  Buskirk  v.  Roberta,  31 
N.  Y.  661;  Thomas  v.  Mills,  4  E.  D. 
Smith  75. 

N.  C. — ^Washington  v.  Raleigh,  etc., 
R.  Co..  101  N.  C.  239,  7  SE  789,  1 
LRA  830. 

Oh, — Pennsylvania  Co,  v,  Loftis,  72 
Oh.  St.  288,  74  NB  179.  106  AmSR  697 
and  note.  3  AnnCas  3  and  note. 

Pa. — Prethrow  v.  West  Jersey,  etc., 
R.  Co.,  214  Pa.  112,  68  A  416,  112  Am 
SR  736;  Beamer  v.  Philadelphia,  etc., 
R.  Co.,  60  Pa.  Super.  211,  221  [dt 
Cyc]. 

Tenn. — Carter  v.  Peck.  1  Sneed  203, 
67  AmD  604. 

Tex. — Gulf,  etc,  R.  Co.  v.  Cole,  8 
Tex.  Civ.  A.  686,  28  SW  391. 

Wis. — Candee  v.  Pennsylvania  R. 
Co.,  21  Wis.  582,  94  AmD  666. 

Ont. — Smith  v,  Canada  Grand 
Trunk  R.  Co.,  85  U.  C.  Q.  B.  647. 

[a]  Wliers  tke  tl^*t  ti  wltlumt 
any  eonpoa  or  other  statement  to  in- 
dicate that  any  part  of  the  contract 
is  to  be  performed  by  any  other  car- 
rier than  the  Initial  carrier,  it  will 
be  presumed  that  the  passenger  is  to 
be  under  the  initial  carrier's  care 
during  the  whole  trip  over  connect- 
ing lines.  Clemments  v.  Washington 
Park  Steamboat  Co.,  162  Fed.  816. 


[bl  Afframieiita  amon^r  war 
neotug-  roads  as  to  the  performance 
of  the  joint  contract  is  Immaterial 
where  there  is  a  through  contract. 
Little  V.  Dusenberry.  46  N.  J.  L.  114. 

VO.  Bussman  v.  Western  Transit 
Co..  71  Fed,  664.  . 

71.  Moore  v.  Missouri,  etc.,  R.  Co., 
18  Tex.  Civ.  A.  661.  46  SW  609;  Inter- 
national, etc.,  R.  Co.  V.  Campbell,  1 
Tex.  Civ.  A.  509.  20  SW  846. 

7a.  Central  R.  Co.  v.  Combs,  70 
Ga.  633,  48  AmR  683;  Jones  v.  St. 
Louis,  etc.,  R.  Co.,  89  Mo.  A.  663.  ■ 

73.  Howard  v.  Chesapeake,  etc,  R. 
Co.,  11  App.  (D,  C.)  800. 

[a]  Thus  where  two  railroad  com- 
panies enter  into  an  arrangwnent  by 
which  practically  a  continuous  sys- 
tem Is  formed  under  one  manage- 
ment, and  one  of  them  sells  a  ticket 
under  a  condition  limiting  its  liabil- 
ity to  its  own  line,  it  is  nevertheless 
responsible  for  the  safe  carriage  of 
passengers  over  the  other  line,  and 
such  condition  must  be  limited  In  Its 
operation  to  such  other  lines  as  have 
their  own  separate  and  independent 
management.  Howard  v.  Chesapeake, 
etc.,  R.  Co.,  11  App.  (D.  C.)  800. 

74.  Pennsylvania  R.  Co.  v.  Jones, 
156  U.  S.  333,  15  SCt  136,  S9  L.  ed. 
176:  Tyler  v.  Pennsylvania  R,  Co.. 
18  App.  (D.  C.)  31;  Howard  v.  Chesa- 

Jeake.  etc  R.  Co.,  11  App.  (D.  C.) 
00;  Chicago,  etc.,  R.  Co.  v.  Mol- 
ford,  162  111.  622^4  NE  861,  85  LRA 
599;  Talcott  v.  Wabash  R.  Co.,  169 
N.  Y.  461,  488,  54  NE  IJCquot  Myrlok 
V.  Michigan  Cent.  R.  Co.,  107  U.  S. 
102,  27  L.  ed.  3261. 

[al  "Xssoed  by,*'  etoi — It  is  a  very 
general  custom  for  tickets  over  sev- 
eral connecting  lines  to  bear  the 
statements,  "issued  by"  (followed  by 
the  name  of  the  selling  company), 
and  "good  for  one  flrsl-class  pas- 
sage"; and  It  would  seem  that  such 

fih  rases  could  not  have  the  effect  of 
mposlng  an  extraordinary  liability. 
Chicago,  etc.,  R.  Co.  v.  Mulford,  162 
111.  622,  44  NE  861.  85  LRA  699. 

75.  U.  S.— Lehigh  Valley  R  Co.  v. 
Dupont.  128  Fed.  840,  64  CCA  478. 

D.  C. — Howard  v.  (Chesapeake,  etc, 
R.  Co..  11  App.  300. 

Mass. — Cobb  V.  Abbot.  14  Pick.  2B9. 

Minn. — Fay  v.  Davidson,  IS  HInn. 
623. 

N.  T. — ^Wylde  V.  New  Jersey  North- 
ern R.  Co.,  63  N.  Y.  156;  Wylde  v. 
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its  own  share  of  the  price  paid  for  the  same,  and 
acoounting  to  the  other  companies  for  their  shares, 
the  price  being  fixed  according  to  a  tarifE  established 
hy  each  company  as  to  -its  own  road,  may  resemble 
but  certainly  does  not  constitute  a  partnership;^' 
nor  will  the  mere  appointment  of  a  common  agent 
at  each  end  of  the  route  to  receive  fares  and  to 
issue  through  tickets  have  such  an  effect.'^ 

[i  1262]  b.  Hatnm  and  Extant  of  Oonnecting 
Oarrier'a  liiabiUty.  Except  in  case  of  a  partner- 
ship or  a  similar  i^^reement,'^  the  connecting  car- 
rier will  ordinarily  be  liable  only  for  the  acts  of 
its  own  employees  or  for  injuries  occurring  on  its 
own  line  of  road,"  and  not  for  the  acts  of  the 
initial  carrier.^  A  connecting  carrier  will  not  be 
liable  for  refusing  passage  on  a  ticket  which  has 
expired,  although  the  passenger  was  prevented  from 
presenting  his  ticket  within  the  time  limit  by  the 
fault  of  the  initial  or  an  intermediate  carrier." 

Proceedings  to  coinpd  receipt  of  passengers  from 


connecting  carriers.  The  duty  imposed  on  railroad 
companies  by  the  Interstate  Commerce  Act  and  by 
state  legislation  to  receive  passengers  from  con- 
necting roads  is  one  which  the  courts -will  enforce 
by  mandatory  injunction,  where  the  injury  re- 
sulting from  its  nonperformance  is  continuing;** 
and  it  is  no  defense  to  such  relief  that  a  strike  of 
locomotive  en^neers  and  firemen  has  been  ordered 
on  plaintifiE's  road,  and  that,  if  defendant's  road 
should  accept  oars  from  the  boycotted  road,  its  own 
men  would  be  called  out." 

[$  1263]  H.  Duty  to  Carry  to,  and  to  Stop  at, 
I>ratinaticai — 1.  In  General  Where  a  passenger 
has  presented  a  proper  ticket,  or  paid  the  proper 
fare,  it  is,  as  a  general  rule,  the  duty  of  the  car- 
rier to  exercise  a  high  de^ee  of  care  to  carry 
him  safely  to,  and  discharge  him  at,  his  destination ; 
and  a  refusal  or  failure  so  to  do  will  be  a  breach  of 
contract  for  which  the  carrier  will  be  liable  in  dam- 
ages;" and  it  has  been  held  that  it  is  immaterial 


Northern  R.  Co.,  U  AbbPrNS  218: 
Bostwlck  V.  Champion.  II  Wend.  671 
Caft  18  Wend.  175,  31  AmD  S7SJ. 

Tenn. — NaBhvlUe,  etc.,  R.  Co.  v. 
8prayh«rry,  8  Baxt.  841,  86  AmR  70S. 

TeoL — Howe  v.  GlbBon.  8  T«x.  Civ. 
A.  368,  22  8W  826. 

Bng*. — Lausher  v.  Pointer,  6  B.  ft 
C.  647,  11  BCL  679,  108  Reprint  204; 
Fromont  v.  Coupland,  2  BinK.  170,  9 
BCL  681,  ISO  Reprint  271-  Waland  v. 
BIklns,  1  Stark.  272,  2  KtL.  109. 

M    Th»  liMUUiiff  Is  Bostwick 

V.  Cnamplon,  18  wend.  (N.  T.)  17B, 
182.  81  AmD  876  [aS  11  Wend.  671] 
(th©  facts  of  which  were  as  fol- 
lows: Threo  persons  ran  a  line  of 
•ta^o  coaches  from  Utica  to  Roches- 
ter, the  route  being  divided  between 
them  Into  three  sections,  the  occu- 
pant of  each  section  fumishlnfc  hla 
own  carriages  and  horses,  hiring 
drivers,  and  paying  the  expenses  or 
his  own  section;  but  the  money  re- 
ceived as  fare  of  passengers,  deduct- 
ing therefrom  only  the  tolls  paid  at 
turnpike  gates,  was  divided  among 
the  parties  in  proportion  to  the  num- 
ber of  miles  of  the  rtute  run  by  each. 
This  was  held  to  be  such  a  division 
of  the  profits  among  the  proprietors 
of  tho  several  sections  as  to  make 
them  partners  as  to  third  persons. 
But  Chancellor  Walworth  said:  "The 
case  would  be  entirely  different,  if 
each  stage  owner  was  to  receive  and 
retain  the  passage  money  earned  on 
his  part  of  the  line,  and  to  sustain 
all  the  expenses  thereof;  and  was 
only  to  act  as  agent  of  the  others  in 
receiving  the  passage  money  for  them 
for  the  transportation  of  passengers 
over  their  parts  of  the  line.  .In  that 
case  there  would  be  no  joint  interest, 
and  no  liability  to  third  persona  as 
partners"). 

[b]  Scvvral  Uses  as  one  tjmitfuk. 
—where  the  lines  of  several  rail- 
road corporations  are  conducted  as  a 
single  system,  for  the  purpose  of  the 
traffic  between  different  points,  orig- 
inating on  either,  and  such  corpora- 
tions divide  the  proceeds  of  such 
business  on  a  mileage  basis,  the  sev- 
eral corporations  as  to  such  business 
jbre  partners  and  liable  to  third  per- 
sons on  the  principles  of  the  law  of 
agency,  Lehigh  Valley  R.  Co.  v.  Du- 
pont.  128  Fed.  840.  64  CCA  478. 

TS.  U.  S. — Pennsylvania  R.  Co.  v. 
Jones,  IS5  U.  S.  883,  15  SCt  136,  39 
L.  ed.  176. 

D.  C. — Croft  v.  Baltimore,  etc,  R. 
Co.,  8  D.  C.  4»2. 

III. — Chicago,  etc.,  R.  Co.  v.  Mul- 
tord.  162  lU.  628,  44  NE  861,  86  LRA 
599. 

Mass. — Hartan  v.  Eastern  R.  Co., 
114  Mass.  44. 

N.  T. — Stralton  v.  New  York,  etc, 
R.  Co.,  2  E.  D.  Smith  184. 

Tenn. — Nashville,  etc.,  R.  Co.  V. 
Sprayberry,  9  Helsk.  862. 

Ooatnots  onating  partnerships  see 
Partnership  [30  Cyc  362  et  seal. 

7T.   Bllsworth  v.  Tartt,  86  Ala.  788, 


62  AmD  749;  Soott  V.  Cleveland,  eto~ 
R.  Co.,  144  Ind.  126,  48  NB  188,  82 
LRA  154;  Bonsteel  v.  VanderbUt.  21 
Barb.  (N.  Y.)  26;  Briggs  T.  Vander- 
bUt, 19  Barb.  (N.  Y.)  228. 

[a]  mw*  an  affnt  aetUur  '«  4tf- 
fwwrt  roada  sells  tldtets  for  trans- 
portation over  such  roads,  he  Is  the 
agent  of  each  railroad  with  reference 
to  the  sale  of  the  ticket  over  that 
road.  Scott  v.  Cleveland,  etc,  R.  Co., 
144  Ind.  126,  43  NB  133,  82  LRA  154. 

78.  Jacobs  v.  Third  Ave.  R.  Co., 
71  App.  Dlv.  199,  76  NYS  679,  10  NY 
AnnCas  462  [rev  34  Misc.  512,  69 
NYS  981,  and  aff  33  Misc.  802.  68 
NYS  623].    See  also  supra  1  1261. 

[a]  Slnatratloii.— Where  two  street 
railroad  companies  contracted  to  give 
transfers  and  carry  the  passengers 
of  each  other  over  their  respective 
roads,  a  person  paying  his  fare  and 
receiving  a  transfer  from  one  road 
ts  a  passenger  on  the  other,  and 
hence  can  recover  damages  from  the 
road  to  which  he  is  transferred  for 
being  ejected  from  Its  cars  and  being 
arrested  immediately  thereafter.  Ja- 
cobs V.  Third  Ave.  R.  Co..  71  App. 
Dlv.  199,  75  NYS  679,  10  NYAnnCas 
462  [rev  84  Misc.  612,  69  NYS  981, 
and  aft  88  Misc.  802,  68  NYS  623]. 

79.  Chicago,  etc.,  R.  Co.  v.  Fahey, 
52  111.  81,  4  AmR  687;  Schopman  v. 
Boston,  etc.,  R.  Co.,  9  Cush.  (Mass.) 
24,  65  AmD  41:  Glasco  v.  New  York 
Cent.  R.  Co.,  88  Barb.  (N.  Y.)  567; 
Macdonald  v.  St.  John,  26  N.  B.  818. 

Panonal  lafaxlM  gmnalljr  see 
Infra  9  1312. 

SO.  Brasewita  v.  Bt  Ix}als,  etc.,  R. 
Co.,  76  Ark.  242,  87  SW  127.  70  TJRA 
212. 

[a]  Whmtm  the  mgmt  of  a  ooimeot- 
ing  oarxleT  agrees  to  transmit  an 
OMsr  for  a  ticket  to  the  initial  car- 
rier, the  connecting  carrier  is  bound 
to  USB  only  reasonable  prpmptness  In 
forwarding  the  instructions,  and  la 
not  liable  for  a  delay  of  the  initial 
carrier  In  delivering  the  ticket  after 
receipt  of  the  Instructions.  Brese- 
wlta  V.  St.  Louis,  etc,  R.  Co.,  75  Ark. 
242.  87  SW  127,  70  LRA  212. 

81.  Brian  v.  Oregon  Short  Line  R. 
Co.,  40  Mont  109.  l1)6  P  489,  85  LRA 
NS  459  and  note,  20  AnnCas  111  and 
note. 

88.  Chicago,  etc.,  R.  Co.  v.  Bur- 
lington, etc.,  R.  Co..  34  Fed.  481. 

Oomneotlons  and  faelUtles  for 
transfers  between  raUroads  jrw«r- 

aUr  see  Railroads  [33  Cyc  668j. 

83.  Chicago,  etc.,  R.  Co.  v.  Bur- 
lington, etc..  R.  Co.,  84  Fed.  481. 

M.  Ala. — Waldrop  v.  Nashville, 
etc..  R.  Co.,  183  Ala.  226,  62  S  769; 
Birmingham  R..  etc.,  Co.  v.  Seaborn, 
168  Ala.  658,  58  S  241;  Central  of 
Georgia  R.  Co.  v.  Carlisle,  2  Ala.  A. 
614.  56  S  737. 

Cal. — Miller  v.  Paclflc  Electric  R. 
Co..  169  Cal.  107,  146  P  1023. 

Fla. — Florida  Southern  R.  Co.  v. 
KatK.  23  Fla.  188,  1  S  473. 

Oa. — ^Wllllamiion    t.    Central  of 


Georgia  R.  Co..  127  Oa.  126.  66  SB 
119;  Southern  R.  Co.  v.  Hardin,  107 
Ga.  379.  38  SB  436;  Caldwell  v,  Rich- 
mond, etc.,  R.  Co.,  89  Ga.  560,  15  SB 
678. 

Ind. — New  York,  etc,  R  Co.  v. 
Doane.  116  Ind.  436,  17  NE  913,  7 
AmSR  451,  1  LRA  167;  Chicago,  etc.. 
R.  Co.  V.  Mitchell,  56  Ind.  A.  354, 
105  NB  396;  Indianapolis  Tract.,  etc.. 
Co.  V.  Lockman,  49  Ind.  A.  143,  96 
NB  970. 

Ky. — Southern  R.  Co.  v.  Miller.  110 
SW  351,  33  KyL  506;  Tennessee  CenL 
R.  Co.  V.  Brasher,  97  SW  349.  29  KyL 
1277;  Louisville,  etc.,  R.  Co.  v.  Jor- 
dan, 112  Ky.  478,  66  SW  27,  23  KyL 
1730. 

Minn. — Morrill  v.  Minneapolis  St. 
R.  Co.,  103  Minn.  362,  116  NW  395, 
123  AmSR  341. 

N.  C. — Smith  V.  North  Carolina  R. 
Co.,  147  N.  C.  448,  61  SE  266,  17 
LRANS  179;  Lambeth  v.  North  Caro- 
lina R.  Co..  66  N.  C.  494,  8  AmR  608. 

Okl.— PU  Smith,  etc,  R.  Co.  v. 
Ford.  34  Okl.  675,  186  P  746,  41  LRA 
NS  746. 

Pa.. — Pennsylvania  R.  Co.  v.  As- 
pell,  23  Pa.  147,  62  AmD  323;  Wal- 
thour  V.  Pennsylvania  R.  Co.,  40  Pa. 
Super.  252. 

S.  C. — Thomas  v.  Charlotte,  etc.,  R. 
Co..  38  S.  C.  485,  17  SB  226. 

Tex. — Hull  V.  Bast  Line,  etc..  R. 
Co.,  66  Tex.  619,  2  SW  881;  St.  Louis 
Southwestern  R.  Co.  v.  Misslldlne. 
(Civ.  A.)  167  SW  245:  Panning  v.  St. 
Louis  Southwestern  R.  Co.,  88  Ter. 
Civ.  A.  613,  86  SW  354;  Houston, 
etc,  R.  Co.  V.  McKenzle,  (Cfv.  A.) 
41  SW  831. 

"The  duty  of  a  railroad  company, 
as  a  common  carrier  of  passengers. 
Is  not  performed  until  It  delivers  its 
passenger  in  proper  condition  at  the 
station  to  which  he  has  paid  his 
fare."  Birmingham  R.,  etc.,  Co.  v. 
Seaborn,  168  Ala.  668.  661,  63  S  241. 

fa]  Enress  oontraot. — "By  the 
sale  of  a  ticket  or  the  receipt  of  the 
price  for  transportation  from  one 
point  to  another,  a  railway  company 
expressly  contracts  to  carry  sucn 
person  to  the  point  covered  by  the 
contract."  Kentucky,  etc.  Bridge 
Co.  V.  Quinkert,  2  Ind.  A.  244,  88 
NB  338.  339. 

[bl  Xntermadiate  point. — (l)  Where 
a  person  entering  a  train  without  a 
ticket  pays  his  fare  to  the  conductor 
under  an  agreement  that  he  may  be 
put  off  at  an  Intermediate  point  be- 
fore reaching  the  destination  to 
which  fare  was  paid,  the  conductor 
will  he  bound  to  afford  him  an  oppor- 
tunity to  leave  the  train,  and  to  ex- 
traordinary diligence  In  seeing  that 
he  does  not  stop  the  train  and  in- 
duce the  passenger  to  leave  at  a 
different  place  from  that  named  in 
the  stipulation.  Williamson  v.  Cen- 
tral of  Georgia  R.  Co.,  127  Ga.  125, 
56  SE  119.  (2)  But  ordinarily,  where 
a  passenger  obtains  a  ticket  entitling 

him  to  transporf     — " 
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who  owns  the  traok  on  whioh  the  contracting  car- 
rier mns  its  ears  into  the  station."'  Thns,  in  the 
absence  of  a  sufficient  excuse  therefor,  there  is  a 
breach  of  contract  for  which  the  carrier  is  liable, 
if  it  discharges  a  passenger  from  the  train  before 
his  destination  is  reaehea,^'  or  if  it  carries  him  to 
a  place  not  called  for  his  ticket,  against  his 
will.''  But  in  the  absence  of  an  agreement  therefor 
the  carrier  is  not  bound  to  carry  a  passenger  to  a 
particular  place,  to  which  he  has  no  ticket  or  has 
paid  no  fare." 

[$  1264}  2.  Dutr  to  Stop  at  Destination— a.  In 
GffluraL  It  is  the  dut;^  of  the  carrier  to  stop  its 
train  or  car  at  the  station  to  which  the  passenger 
has  a  ticket  or  has  paid  his  fare,""  if  the  station  is 
one  which  the  carrier  has,  by  custom  or  regulations, 

road  between  two  designated  points, 
no  duty  exists  on  the  part  of  the 
carrier  to  aftord  him  opportunltiea 
to  leave  the  train  before  reaching 
hts  destination,  or  to  assist  him  in 
so  doing.  Central  of  Georgia  R.  Co. 
V.  Madden,  135  Ga.  205,  SE  1G6. 
31  LRANS  813,  21  AnnCas  1077.  (3) 
A  passeneer  woo  purchases  a  ticket 
for  a  particular  station.  Intending  to 
get  oft  there,  may  change  his  mind, 
and  get  off  at  an  intermediate  sta- 
tion It  It  Is  a  regular  stopping  place 
for  the  train,  ana  he  la  entitled  to  a 
reasonable  time  so  to  do;  and  it  Is 
immaterial  If  the  agent  of  the  com- 
pany sold  the  passenger  a  ticket  to 
some  other  station  than  that  which 
he  called  for  and  to  which  he  was 

going.   Walthour  v.  PennaylTanla  R. 
o.,  40  Pa.  Super.  2fi2. 

[c]  On  a  KiMt  oar,  on  payment 
of  fare,  the  contract  of  carriage  la 
complete,  and  a  passenger  Is  entitled 
to  ride  to  the  end  of  a  line  to  which 
under  the  city  ordinances,  he  Is  en- 
titled to  be  fransferred.  Morrill  v. 
Minneapolis  St.  R.  Co.,  103  Minn. 
362.  lis  NW  895,  123  AmSR  341. 

[d]  A  pMiennr  on  a  mixed  tnia 
has  a  right  to  be  aafely  put  off  at  a 
regular  station  to  which  he  has 
bought  a  ticket.  Thomas  v.  Char- 
lotte, etc.,  R.  Co.,  18  S.  C.  486,  17 
SB  226. 

[el  A  passenger  haflar  a  pxlsonw 
In  Slil  euBtodT  Is  entitled  to  the  same 
rights  as  other  passengers:  but  he 
must  ride  in  the  car  and  keep  his 
prisoner  under  control,  and  the  car- 
rier is  not  bound  to  assist  htm  In 
doing  this:  and,  where  the  passenger 
and  his  prisoner  are  found  struggling 
on  the  platform  of  the  car,  the  car- 
rier may  stop  the  train  and  require 
them  to  Ko  Into  the  car  or  get  off, 
and  if  the  passenger  gets  off  the 
train,  when  stopped,  to  prevent  the 
prisoner's  escape,  he  should  be  af- 
forded an  opportunity  to  reboard  the 
train  with  his  prisoner,  and.  if 
through  failure  to  afford  such  op- 
portunity alone  the  passenger  is  left 
by  the  train,  he  may  recover  reason- 
able compensation  for  time  lost  and 
expenses  incurred.  Chesapeake,  etc., 
R.  Co.  V.  Vaughn.  (Ky.)  115  SW  217. 

[f]  Degree  of  care, — In  an  action 
by  a  passenger  against  a  railroad 
company  for  negligently  causing  her 
to  alight  at  the  wrong  station,  a 
charge  that  "it  is  the  duty  of  a  com- 
mon carrier  of  passengers  to  use  the 
highest  degre*  of  care  In  carrying 
passengers  to  their  destination"  Is  not 
erroneous  as  requiring  a  higher  de- 
gree of  care  than  that  required  by 
law,  Louisville,  etc.,  R.  Co.  v,  Myers, 
(Ala.  A.)  70  S  186. 

Duty  to  stop  at  aertijiatlon  see 
infra  SS  1264-1Z69. 

es.  Southern  R.  Co.  v.  Miller,  110 
SW  351.  33  KyL  606. 

86.  Oustafson  v.  Cedar  Rapids. 
etc.,  R.  Co..  148  Iowa  888.  126  NW 
H5;  Louisville,  etc..  R..  etc..  Co.  v. 
Comlcy,  169  Ky.  11.  183  SW  207: 
Tennessee  Cent,  R.  Co.  v.  Brasher,  97 
SW  349.  29  KyL.  1277:  Beaumont, 
etc..  R.  Co.  V.  Bishop,  (Tex.  Civ.  A.) 
160  SW  975. 


noted  as  a  place  for  the  train  to  stop,^  or  is  one  at 
which  the  train  is  required  to  stop  by  a  statutory 
r^lation,*^  unless  there  is  a  sufficient  excuse,  under 
the  particulfu:  eircnmstances,  for  its  refusal  or  fail- 
ure to  stop  at  that  point"  This  rule,  however,  is 
subject  to  the  reasonable  customs  and  rt^nlations  of 
the  carrier  in  regard  to  stopping  particular  trains 
only  at  particular  stations;''  and  if,  in  the  absence 
of  a  special  contract  or  the  assurance  of  an  i^ent 
on  which  he  has  a  right  to  rely,  a  passenger  thrm^ 
his  own  fault  or  mistake  boards  a  train  which  under 
the  customs  or  r^;ulations  of  the  carrier  does  not 
regularly  or  ordinarily  stop  at  his  point  of  destina- 
tion, he  cannot  require  it  to  stop  there  or  recover 
damages  for  its  failure  so  to  do,"*  particularly  where 
it  appears  that  there  are  other  trains  that  do  stop 


[a]  It  Is  no  defense  that  the  pas- 
senger Is  unable  to  recognize  hla 
station,  or  that  the  conductor  is  mis- 
taken as  to  its  locality.  Tennessee 
Cent.  R.  Co.  v.  Brasher,  >7  SW  849. 
29  KyL  1277. 

[bj  Where  a  street  railroad  pas- 
senger leaves  the  car  because  It  is 
not  going,  as  usual,  to  the  end  of  the 
line,  and  la  compelled  to  walk  some 
distance,  hla  remedy.  If  any.  Is  for 
breach  of  contract,  and  he  cannot  re- 
cover actual  damages  In  the  absence 
of  evidence  thereof.  Oustafson 
Cedar  Rapids,  etc.,  R.  Co.,  148  Iowa 
388.  128  NTW  146. 

87.  Latour  v.  Southern  R.  Co.,  71 
S.  C.  E32.  EI  SB  265. 

88.  Sullivan  v.  Old  Colony  St.  R. 
Co..  200  Mass.  SOS,  8<  NE  511. 

[a]  IUn«tratlon,^An  interurban 
street  railroad  company  Is  not  abso- 
lutely bound  to  carry  a  passenger 
to  a  particular  town  where  there  is 
no  agreement  therefor,  where  he  has 

S>rocured  no  ticket  and  has  paid  no 
are  to  that  place,  and  a  separate 
fare  Is  payable  In  each  town  on  the 
route,  and  he  has  been  carried  as  far 
as  he  has  paid  or  has  offered  to  pay 
fare.  Sullivan  v.  Old  Colony  St.  R. 
Co..  200  Mass.  803,  86  NE  611. 
B9.    Sec  cases  supra  §  1263. 

90.  Ark. — Kansas  City  Southern 
R.  Co.  V.  Worthtngton.  101  Ark.  128, 
141  SW  1173;  Chicago,  etc.,  R.  Co.  v. 
Claunts.  99  Ark.  248,  138  SW  332. 

G-a. — Southern  R.  Co.  v.  Bandy,  120 
Ga.  463,  47  SE  923.  102  AmSR  112. 

Iowa, — Raben  v.  Central  Iowa  R. 
Co..  73  Iowa  579.  36  NW  645.  B  Am 
SR  708. 

Kan. — Welters  v.  Missouri  Pac.  R. 
Co..  82  Kan.  739.  109  P  173.  28  LRA 
NS  1058. 

3.  C. — Martin  v.  Southern  R.  Co.. 
77  S.  C.  370.  &8  SE  3,  122  AmSR  674. 

Tex. — Texas,  etc,  R.  Co.  v.  Bing- 
ham. 2  Tex.  Civ,  A.  278,  21  SW  569. 

[a]  Fassenffer  on  ndzed  train. — 
A  carrier  carrying  passengers  on  pas- 
senger or  mixed  trains,  without  mak- 
ing any  distinction  between  them, 
either  by  1(8  rules  or  custom,  must 
stop  either  class  of  trains  at  the 
usual  stopping  place  long  enough  to 
permit  Its  passengers  to  alight  in 
safety;  and  a  passenger  on  a  mixed 
train,  in  the  absence  of  any  distinc- 
tion between  passenger  sjid  mixed 
trains,  may  act  on  the  belief  that  the 
carrier  will  stop  Its  train  at  a  usual 
stopping  place  to  permit  him  to 
alight.  Kansas  City  Southern  R.  Co. 
V.  Worthington,  101  Ark.  128,  141  SW 
1173. 

Dnty  to  transport  on  proper  train 
or  conveyance  see  generally  supra 
g  1230. 

91.  Ohio,  etc.,  R.  Co.  v.  Peo..  29 
111,  A.  561:  Logan  v.  Hannibal,  etc., 
R.  Co..  77  Mo.  663;  Cable  v.  Snuthern 
R.  Co..  122  N.  C.  892.  29  SE  377: 
Thomas  v.  Charlotte,  etc.,  R,  Co.,  38 
S.  C.  485.  17  SE  226. 

[a]  Transference  to  other  road. — 
Under  a  statute  of  Missouri  it  has 
been  held  that  a  company  owes  no 
duty  to  a  passenger  on  Its  road  to 
stop  Its  trains  at  a  station  because  a 


Junction  Is  there  made  with  another 
road,  unless  the  passenger  desires  to 

be  transferred  to  a  train  on  the 
other  road.  In  which  case  alone  the 
statute  is  applicable.  Logan  v.  Han- 
nibal, etc..  R.  Co.,  77  Mo.  863.  Trans- 
fers to  other  lines  generally  see 
supra  19  1244-1262. 

Venalty  f rar  failure  to  stop  at  sta- 
tion see  infra  I  1270. 

98.    Louisvine.    etc..    R.  Co. 
Dancy,  97  Ala.  838.  11  S  796;  Reed 
V.  Duluth,  etc..  R.  Co..  100  Mich.  507. 
69  NW  144;  Porter  v.  The  New  Eng- 
land No.  2.  17  Mo.  290. 

[a]  Dangerons  boat  landing. — If 
a  carrier  by  boat  expressly  contracts 
to  land  a  passenger  at  a  particular 

f I  lace,  with  knowledge  of  the  pecu- 
lar  danger  attending  such  landing, 
the  danger  is  no  defense  In  an  action 
for  damages  for  breach  of  the  con- 
tract. Porter  v.  The  New  England 
No.  2,  17  Mo.  200. 

93.  Martlndale  v.  Kansas  City. 
etCy  R.  Co..  60  Mo.  508;  Beauchamp 
v.  International,  etc.,  R.  Co.,  66  Tex. 
239.    See  also  supra  %%  1230,  1231. 

[a]  Stopping  at  recently  estah- 
Unied  Btauon. — In  a  suit  against  a 
company  for  falling  to  carry  plain- 
tiff to  its  original  depot,  where  it 
appeared  that  the  company  had 
abandoned  its  old  depot  for  one  half 
a  mile  short  of  that  terminus,  it 
was  held  that,  although  the  change 
had  been  adopted  only  a  few  weeks 
prior  to  his  purchase  of  a  ticket,  yet 
the  running  of  the  trains,  having 
been  uniformly  to  the  new  depot 
since  that  change,  was  to  be  con- 
sidered as  a  usa«e  of  the  company, 
in  reference  to  which  plaintiff  should 
be  held  to  have  contracted,  and  that 
a  fortiori  such  was  the  case  where 
plaintiff  knew  of  the  change  at  the 
time  of  procuring  his  ticket.  Martin- 
dale  V.  Kansas  City,  etc.,  R.  Co.. 
60  Mo.  508. 

94.  U.  S.— Kyle  v.  Chicago,  etc., 
R.  Co.,  182  Fed.  613.  102  CCA  151; 
Texas,  etc.,  R.  Co.  v.  Ludlam,  57 
Fed.  481.  6  CCA  464. 

Ala. — Birmingham  R..  etc.,  Co.  v. 
Seaborn.  168  Ala.  658,  58  S  241. 

Ark. — Chicago,  etc.,  R.  Co.  v. 
Claunts,  99  Ark.  248,  118  SW  832; 
St,  Louis,  etc.,  R.  Co.  v.  Rosenheiry, 
45  Ark.  256. 

111. — Chicago,  etc.,  R.  Co.  t.  Ran- 
dolph. 63  111.  510.  6  AmR  60. 

Ind. — Chicago,  etc.,  R.  Co.  v.  Bills, 
104  Ind.  13,  3  NE  611:  Ohio,  etc., 
R.  Co.  V.  Applewhite,  62  Ind.  540: 
Pittsburgh,  etc.,  R.  Co.  v.  Nuxum.  60 
Ind.  141,  19  AmR  703;  Pittsburgh, 
etc.,  R.  Co.  V,  Llghtcap,  7  Ind.  A. 
249,  34  NE  243. 

Ky. — Louisville,  etc.,  R,  Co,  v.  Gad- 
die,  162  Ky.  206,  172  BW  514. 
LRA1916D  706  and  note;  Louisville, 
etc.,  R.  Co.  v.  Clark,  141  Ky.  588, 
133  SW  800.  34  LRANS  206, 
AnnCasI912C  647  and  note;  Louis- 
ville, etc.,  R.  Co.  V.  Miles.  100  Ky. 
84.  37  SW  486,  18  KyL  680. 

Mich. — Lake  Shore,  etc.,  R,  Co.  v. 
Pierce,  47  Mich.  277,  11  NW  167. 

Miss. — Tazoo,  etc.,  R.  Co.  v.  Walls, 
110    Miss.    266.   70    S    349;   Wells  v. 


For  later  oases,  OeTSlopBunts  and  ehanges  in  the  law  see  cumulative  Annotations,  same  title,  page  andnao^ts  nuhiher. 
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at  the  station  and  wbieh  give  ample  aocommodations 
to  that  point.""  The  oarrier's  duty  ia  fully  satisfied 
by  notifying  the  passenger  in  due  time  that  the  train 
will  not  stop,  and  giving  him  an  opportunity  to 
alight  at  some  other  station  on  the  road,  from  which' 
lie  may  take  passage  on  the  first  train  of  the  com- 
pany which  regularly  stops  at  the  station  named  in 
his  ticket."  It  has  heoi  held  that  this  rule  applies 
notwithstanding  the  fact  that  the  conductor  punches 
and  takes  up  the  passenger's  ticket  after  having  told 
him  that  the  train  does  not  stop  at  his  place  of  des- 
tination,'^ although  there  is  autiiOTity  to  the  con- 
trary.** 

In  street  car  casM,  there  is  a  duty  on  the  carrier 
to  stop  the  car  on  the  signal  of  a  passraiger  desiring 
to  alight  at  any  regular  stopping  place." 

Lei^th  of  time  of  stopping.  It  is  the  duty  of  the 


carrier  to  stop  for  a  reasonable  len^h  of  time  to 
enable  the  passenger  in  the  exercise  of  due  diligence 
safely  to  leave  its  train  or  car;^  and  it  is  not  suffi- 
cient that  the  speed  of  the  train  or  car  is  merely 
slackened,*  unless  there  is  an  i^;reement  to  that 
effect,  in  which  ease  the  speed  should  be  so  checked 
that  the  passenger  may  get  off  safely.' 

[S  1265]  b.  Under  Special  Oontract.  Where  the 
passenger  has  made  a  special  contract,  .express  or 
implied,  to  be  carried  on  a  particular  train  to  a  par- 
ticular station,  the  carrier  may  be  bound  to  stop'  at 
that  station  regardless  of  its  custom  or  regulations, 
and  the  act  of  the  agent  in  selling  a  ticket  for  a  par- 
ticular train  to  a  specified  station  will  bind  the  car- 
rier and  render  it  liable  for  damages  in  disregard- 
ing such  contract/  particularly  where  no  other  train 
is  run  between  the  points  in  question  on  which  the 


Alabama  Great  Southern  R.  Co..  C7 
Mi38.  24.  6  S  737. 

Mo. — Slra  V.  Wabash  R.  Co.,  115 
Mo.  127.  21  SW  SOB,  37  AmSR  886; 
Lo^an  V.  Hannibal,  etc,  R.  Co.,  77 
Mo.  663:  Keltett  v.  Chicago,  etc.,  R. 
Co..  22  Mo.  A.  356. 

Okl. — Noble  v.  Atchison,  etc.,  R. 
Co..  4  Ok).  534,  46  P  48S. 

Pa, — Dietrich  v.  Pennsylvania  R. 
Co..  71  Pa.  432.  10  AmR  711. 

Ten. — Hull  V.  East  Line,  etc..  R. 
Co.,  66  Tex.  619,  2  SW  831;  Beau- 
champ  V.  International,  etc.,  R.  Co., 
B6  Tex.  239;  St.  Louis  Southwestern 
R.  Co.  V.  Townsend,  45  Tex.  Civ.  A. 
616.  101  SW  455. 

Wis. — Plott  V.  Chicago,  etc.,  R.  Co., 
63  Wis.  611.  23  NW  412. 

[a J  DntT  of  pftsamiger  to  ex*r- 
fdse  care^— The  mere  fact  that  a  rail- 
road company  receives  a  passenger 
on  a  train  without  protest,  and  that 
the  passenger  does  not  know  that 
the  train  does  not  stop  at  the  sta- 
tion for  which  he  holds  a  ticket, 
does  not  entitle  the  passenger  to 
damages,  but  he  must  also  show 
that  he  exercised  ordinary  care  to  as- 
certain that  the  train  was  the  proper 
train.  St.  Louis  Southwestern  R.  Co. 
V.  Campbell,  30  Tex.  Civ.  A.  S6,  69 
SW  451.  Duty  of  passenger  to  In- 
quire as  to  stopping  of  train  at 
destination  see  supra  S  1231. 

BJeotloB  of  snClL  pMseaffsr  for  r*- 
rBSUig'  to  PAT  fare  to  next  stopping 
place  beyond  his  destination  see 
supra  S  1177. 

95.  St.  Louis,  etc.,  R.  Co.  V. 
Rosenberry.  45  Ark.  256;  Texas,  etc., 
R.  Co.  v.  White.  4  Tex.  A.  Civ.  CS«. 
t  259.  17  SW  419. 

96.  Louisville,  etc.,  R.  Co.  v.  Max< 
well,  190  Ala.  47,  C<  S  669;  Louis- 
vIHe,  etc.,  R.  Co.  v.  Qaddle,  162  Ky. 
806.  208.  172  SW  E14.  LRA191SD  705 
and  note:  Richmond,  etc.,  R.  Co.  v. 
Ashbr,  7»  Va.  130,  62  AmR  620; 
Plott  V.  Chicago,  etc.,  R.  Co.,  63  Wis. 
61L2S  NW  412. 

'"where  a  passencer,  by  reason  of 
incorrect  infonnatron  of  the  car- 
rier's employes,  boards  a,  train  not 
acheduledf  to  stop  at  the  station  for 
which  he  has  a  ticket  and  to  which 
he  desires  to  go,  the  carrier  has  a 
right  to  correct  the  mistake  and  to 
require  the  passenger  to  alight  at 
a  regular  stopping  place,  which  Is 
a  anitable  place,  from  which  he  may 
take  the  next  regular  train  that  does 
stop  at  hts  destination;  and  that  It 
is  ttm  duty  of  the  paesengM'  to  stop 
ott  at  such  place  and  waft  for  sucn 
train."  Louisville,  etc.,  R.  Co.  v. 
Qaddle,  supra. 

97.  St.  Louis,  etc..  R.  Oo.  v.  At- 
chison. 47  Ark.  74.  14  SW  468;  Chi- 
cago, etc.,  R.  Co.  v.  Randolph,  63 
111.  510,  6  AmR  60:  TrotUnger  v. 
E^t  Tennessee,  etc,  R,  Co.,  11  I.ea 
(Tenn.)  538. 

[a]  Z>ot7  of  oondnctor  to  Inform 
pmsssngar. — If  a  conductor  of  a  fast 
train  receives  fare  from  passengers 
to  a  station  at  which  such  train  is 
not  advertised  or  scheduled  to  stop. 
It  becomes  the  duty  of  the  conductor 
to  notify  the  passengers  so  paying 
that  the  train  will  not  stop  at  that 


station,  or  else  to  carry  them  to 
suoh  station  and  then  give  them 
sufficient  time  to  get  off  in  safety. 
McNulta  V.  Enach.  134  111.  46,  24  NE 
631  [rev  31  111.  A.  100], 

88.  Caldwell  V.  Richmond,  etc., 
R.  Co.,  89  Oa.  650.  15  SB  678. 

"A  railroad  conductor  should  not 
collect  and  accept  from  a  passenger 
her  fare  to  a  particular  station, 
knowing  she  Inteids  and  desires  to 
get  off  there,  unless  he  expects  to 
stop  the  train  at  that  station  and 
allow  her  to  alight.  In  this  case, 
the  plaintiff  paid  her  fare  while  the 
train  was  still  within  the  corporate 
limits  of  Atlanta,  and  distinctly  In- 
formed the  conductor  where  she 
wished  to  leave  the  train.  It  was 
his  duty.  If  he  did  not  intend  to  stop 
there,  to  tell  her  so,  decline  to  take 
her  money,  stop  the  train  at  once, 
and  allow  her  to  get  oft  in  the  city. 
By  accepting  the  rare  under  the  cir- 
cumstances stated.  he  became 
charged  with  the  duty  of  stopping 
at  her  station  and  affording  her  an 
opportunity  to  get  off.  Ha  certainly 
had  no  right  to  carry  her  beyond 
this  station  to  another  place."  Cald- 
well V.  Richmond,  etc.,  R.  Co.,  supra. 

99.  Birmingham  R.,  etc.,  Co.  v. 
Hass.  190  Ala,  273,  67  8  604;  Bir- 
mingham R,  etc.,  Co.  V.  Arnold,  7 
Ala.  A.  521,  60  S  988. 

[a]  BSMons  for  rule. — "It  is  a 
matter  of  common  knowledge  that 
passengers  on  street  cars  do  not 
take  passage  for  any  designated 
place,  and  that  upon  the  payment  of 
the  customary  fare  they  are  entitled 
to  ride  to  any  point  between  termini 
of  the  route  traveled  by  the  particu- 
lar car.  In  other  words,  their  des- 
tination is  any  stopping  place  at 
which  they  decide  to  leave  the  car." 
Birmingham  R.,  etc..  Co.  v.  Hass, 
190  Ala.  273,  277.  67  S  604. 

[b]  rUnvtratioB. — ^A  street  car 
passenger  who  la  carried  beyond  two 
streets,  at  each  of  which  she  gives 
a  signal  to  stop,  can  recover  for 
negligently  failing  to  stop  at  either 
street.  Birmingham  R,  etc.,  Co.  v. 
Hass,  190  Ala.  273.  67  S  504. 

[c]  Hu^lMl  ttUty. — ^Where  the  re- 
lation of  carrier  and  passenger  ex- 
ists between  a  street  railroad  com- 

Sny  and  one  who  takes  passage  on 
.  cars,  there  Is  an  implied  duty 
resulting  from  custom  to  stop  the 
vehicle  on  the  signal  of  the  passen- 

ger  at  any  regular  stopping  place, 
irmlngham  R.,  etc.,  Co.  v.  Arnold. 
7  Ala.  A.  621,  60  S  988. 

Duty  to  stop  on,  afgnal  to  take  up 
passenger  see  supra  {  1233. 

1.  Ala. — tiouisville,  etc.,  R.  Co.  v. 
Cornelius.  183  Ala.  203,  62  S  710. 

Ark. — Chicago,  etc.,  R.  Co.  v. 
daunts,  99  Ark.  248,  138  SW  332. 

Ga. — Oeorgia,  etc..  R.  Co.  v.  Thlg- 
pen,  141  Oa.  dO,  80  SE  626:  Central 
of  Georgia  R.  -CO.  v.  Madden,  136 
Ga.  205.  69  SB  166,  31  LRANS  813. 
21  AnnCas  1077;  Seaboard  Air-Line 
R.  Co.  V.  Ralney,  122  Ga.  307.  50  SK 
S8,  106  AmSR  134,  2  AnnCaa  675; 
Southern  R.  Co.  v.  Hobbs,  118  Ga. 
227.  45  SE  23,  63  LRA  68. 
111. — ^Toledo,  eta,  R.  Co.  t.  Badde- 


ley,  64  111.  19,  5  AmR  71;  Chicago 
etc..  R.  Co.  V.  Meyer.  127  111.  A.  314. 

Ky. — Dawson  v.  Louisville,  etc., 
R.  Co.,  4  KyL  801. 

Minn. — Lamson  t.  Great  Northern 
R.  Co..  114  Minn.  188.  130  NW  946, 
AnnCasl914A  15. 

Miss. — Southern  R.  Co.  v.  Ken- 
drick,  40  Miss.  374,  90  AmD  332. 

Mo. — Demlng  v.  Chicago,  etc.,  R. 
Co..  80  Mo.  A.  152. 

Pa. — Brooks  v.  Philadelphia,  etc.. 
R.  Co..  218  Pa.  1.  66  A  872.  ■ 

Tex. — Galveston,  etc.,  R.  Co.  v. 
Crispl,  73  Tex.  236,  11  SW  187; 
Texas,  etc..  R.  Co.  v.  Richardson. 
(Civ.  A.)  14S  SW  722;  Renfro  v. 
Texas  Cent.  R.  Co.,  (Civ.  A.)  141 
SW  820;  Freeman  v.  Puckett.  56  Civ. 
A.  126.  120  SW  514;  Gulf,  etc.,  R. 
Co.  V.  Bagby.  (Civ.  A.)  115  SW  868; 
St.  Louis  Southwestern  R.  Co.  v. 
Rose.  (Civ.  A.)  93  SW  1105;  Fan- 
ning V.  St.  Louis  Southwestern  R. 
Co.,  38  Tex.  Civ.  A.  513.  86  SW  354; 
Houston,  etc..  R.  Co.  v,  (>)hn,  22 
Tex.  Civ.  A.  11,  53  SW  698;  Fordyce 
V.  Dillingham.  (Civ.  A.)  23  SW  550. 

[a]  Infirm  passenger.^ — It  Is  the 
duty  of  a  conductor,  where  a  female 
passenger  who  is  partially  blind  in- 
forms film  of  her  infirmity  and  re- 

§uests  assistance  In  alighting  at  her 
estlnatlon.  which  he  promises  to 
give,  to  stop  the  train  at  such  sta- 
tion a  sufficient  length  of  time  to 
enable  her  without  undue  haste  to 
leave  the  train  in  safety.  Southern 
R.  Co.  V.  Hobbs.  118  Oa,  227,  46  SB 
23,  63  LRA  68. 

Iilahlllty  for  personal  Injuzies  by 
reason  of  passenger  not  being  given 
a  reasonable  time  to  alight  see  infra 
S  1366. 

a.  Montgomery,  etc..  R.  Co.  v. 
Stewart,  91  Ala.  421,  8  S  708;  Geor- 
gia R.,  etc..  Co.  V.  McCurdy,  46  Ga. 
288,  12  AmR  577;  Bucher  v.  New 
York  Cent,  etc.,  R.  Co.,  98  N.  T. 
128. 

[a]  Ker*  irTiTirWnr  of  speed. — 

Ordinarily,  a  passenger  train  Is  re- 
quired to  stop  at  a  regular  station 
only  long  enough  to  enable  passen- 

Sers  by  the  exercise  of  due  care  and 
Itlgence  to  get  on  and  off  with 
safety,  but  where  the  train,  instead 
of  stopping,  only  checks  Its  speed 
for  a  few  minutes,  the  duty  devolves 
on  the  servants  of  the  railroad  be- 
fore increasing  the  speed  of  the 
train  to  see  that  no  passenger  at- 
tempting to  get  on  or  oft  Is  In  a 
dangerous  position.  Montgomery, 
etc.,  R.  CO.  V.  Stewart,  91  Ala.  Ill, 
8  8  708. 

[b]  n  la  oulpalO*  ascllvuM*  not 

to  bring  a  train  to  a  complete  stop 
at  a  regular  station  to  which  the 
carrier  has  sold  a  ticket  and  to  give 
a  passenger  time  and  opportunity  to 
alight.  Bucfaer  v.  New  York  Cent., 
etc..  R.  Co.,  98  N.  T.  128. 

S.  Western  R.  Co.  v.  Toung,  51. 
Oa.  489. 

4.  U.  S. — ^Texas.  etc  R.  Co.  t. 
Ludlam,  67  Fed.  481.  6  CCA  4S4;  Bru- 
lard  v.  The  Alvln.  46  Fed.  766. 

Ark. — St.  Louis,  etc..  R.  Co.  v.  Ad- 
cock.  62  Ark.  406,  12  SW  874. 

Oo. — ^Poole  V.  O^r^  R.,  etp.^Co., 
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passenger  m^ht  be  txan8p<Hrted.' 

Agreement  or  representation  of  agent.  It  has  been 
held  that  the  agreement'  or  representation  of  the 
ticket  agent  in  oonnectUm  with  the  sale  of  a  ticket 
that  it  may  be  used  on  a  particular  train,  or  that 
the  train  will  stt^  at  his  destination,  may  be  relied 
on  by  the  passenger  as  constituting  an  agreement 
that  the  train  will  stop  at  his  destination/  althot^h 
there  is  authority  to  the  contrary;"  but  this  rule  does 
not  apply  to  the  representations  of  an  agent  with- 
out authority,  or  in  excess  of  snch  authority,  to  de- 
termine whether  the  train  shall  stop  at  a  particular 
station;'  and  it  has  been  held  that  the  passenger's 
remedy  in  such  a  case  is  not  for  the  refusal  of  the 
conductor  to  stop  at  his  station,  but  for  the  misin- 
formation or  misdireetion  given  him." 


An  arrangement  or  agrenoient  with  the  conductor 

of  the  train  to  let  the  passenger  off  at  a  station 
where  the  train,  is  not  scheduled  to  stop  has  been 
held  not  to  bind  the  carrier  to  stop  the  train  at  such 
station,  or  to  render  it  liable  in  damages  for  its 
failure  so  to  do/*^  although  there  is  authority  to  the 
contraty/^  But  it  has  been  held  that  the  pauenger 
may  rely  on  the  promise  of  the  conductor  of  a  sfareet 
car  to  let  him  off  at  a  place  where  passengers  am 
regularly  received  and  dischai^^" 

[4  1266]  3.  Oanried  Fast  Destiuition.  Where  a 
passenger  having  the  right  to  st<^  at  a  pairtieular 
station  is  carried  by  wittiont  his  consent  and  with- 
out giving  him  reawmable  opportunity  to  leave  tiie 
train,  he  may  recover  whatever  damagea  he  may 
have  suffered  by  reason  thereof;^  and  it  is  no  de- 


89  Oa.  S20.  16  SB  S21;  Western  R. 
Co.  V.  Tounr,  BI  Oa.  489:  OeorEla 
R,  etc»  Co.  V.  HcCurdy,  AS  Oa.  288, 
12  AmR  677. 

III. — Chicago,  etc.,  R.  Co.  v.  Fisher, 
86  111.  152. 

Ind. — DlUman  v.  Chicago,  etc.,  R. 
Co..  (A.)  88  NE  873-  Evansvllle,  etc.. 
R.  Co.  V.  Wilson,  20  Ind.  A.  6.  50 
KK  90. 

Ky, — Louisville,  etc.,  B.  Co.  v. 
Gaddie,  162  Ky.  205,  172  SW  514, 
liRAigiSD  706  and  note. 

Mass.— rSeare  v.  Eastern  R.  Co.,  14 
Allen  433,  92  AmD  780. 

Miss.' — Humphries  v.  Illinois  Cent. 
R  Co.,  70  Mlas.  463,  12  S  166. 

N.  Y.— Martlffc  v.  New  York  Csnt., 
etc..  R.  Co.,  1  NYSt  788. 

N.  C. — Hutchinson  v.  8outtl*m  R. 
Co.,  140  N.  C.  123,  62  8E  268.  «  Ann 
Cas  22  and  note. 

Tex. — Texas,  etc.,  R  Co.  v.  Cole, 
66  Tex.  562,  I  SW  629;  Renfro  v, 
Texas  Cent,  R.  Co.,  (Civ.  A.)  141 
SW  820:  Missouri,  etc.,  R.  Co.  v. 
Glass.  46  Tex.  C!v.  A  126,  102  SW 
447;  San  Antonio,  etc.,  R.  Co.  v. 
Dykes,  (Civ.  A.)  46  SW  758. 

Va. — Richmond,  etc..  R.  Co.  v. 
Ashby,  79  Va.  130.  52  AmR  620. 

Eng. — Denton  v.  Great  Northern 
R.  Co.,  6  E.  &  B.  860,  86  ECL.  860,  34 
EnsL&Eq  154,  119  Reprint  701"  Haw- 
croit  V.  Great  Northea-n  R.  Co.,  16 
Jur.  196,  8  EnglAEq  862. 

[a]  Zllturtrfttioil. — Where  a  per- 
son having  a  ticket  calling  for  a 
regular  station  as  her  destination 
was  permitted  without  objection  to 
take  a  train  which  did  not  stop  at 
that  station,  and  she  did  not  know 
that  the  train  did  not  stop  there, 
and  there  was  nothing  on  the  face 
of  the  ticket  to  show  tnat  It  was  not 
good  on  that  train.  It  was  the  duty 
of  the  company  to  stop  the  train  at 
that  station  to  permit  her  to  alight. 
Hutchinson  v.  Southern  R.  Co.,  140 
N.  C.  123.  52  SE  263.  6  AnnC^  22. 

Duty  to  mttm  at  flag-  station  see 
Infra  t  1267. 

B.  Dlllman  v.  Chicago,  etc.,  R. 
Co.,  (Ind.  A.)  88  NE  873. 

e*  East  Tenneesee,  etc.,  R.  Co.  v. 
MassenglU,  16  Lea  (Tenn.)  328 ; 
Gulf,  etc.,  R.  Co.  v.  Moore,  98  Tex. 
302,  83  SW  362,  4  AnnCas  770  [rev 
(Civ.  A.)  80  SW  426]. 

[a]  Thus,  wbero  an  agent  agrees 
to  stop  a  train  at  a  particular  sta- 
tion, tne  carrier  is  bound  to  stop  the 
train  at  that  place  so  that  the  pas- 
senger may  get  off  in  safety,  even 
though  his  ticket  is  only  to  the  last 
station  passed  before  reaching  It. 
additional  fare  being  receivable  if 
demanded.  East  Tennessee,  etc.,  R. 
Co.  v.  MassenglU,  IS  L,ea  (Tenn.) 
328  [dist  Louisville,  etc.,  R.  Co.  v. 
Stacker.  86  Tenn.  343,  6  AmSR  8401. 

7.  Ga. — ^Atkinson  v.  Southern  R. 
Co..  114  Oa.  146,  89  SE  888,  56  LRA 
223 

Kan. — Kansas  City.  etc..  R.  Co.  v. 
Little,  66  Kan.  378,  71  P  820,  97 
AmSR  376.  61  LRA  122. 

Mich. — Lake  Shore,  etc.,  R.  Co.  v. 
Pierce.  47  Mich.  277.  11  NW  167. 

N.  J. — McDonald  v.   New  Jersey 


Cent.  R  Co..  72  N.  J.  U  280,  62  A 
406.  Ill  AmSR  672,  2  liRAKS  506 
and  not». 

N.  Y.— MUler  v.  Kin»,  21  App.  Dlv. 
192,  47  NYS  684. 

Okl.— Noble  v.  Atchison,  etc.,  R. 
Co.,  4  Okl.  684,  41  P  483. 

8.  C. — Trapp  V.  Southern  R.  Co., 
72  S.  C.  343,  61  SB  919. 

[a]  lUrvly  aaUnff  »  ticket  amnt 
wlien  a  oertun  train  la  Oxm,  ana  ra- 
cetvlDiT  a  reply,  and  then  purchasing 
a  ticket  for  a  station  at  which  sala 
train  is  not  scheduled  to  stop,  does 
not  require  the  company  to  stop  the 
train  at  that  station  to  permit  the 
passenger  to  alight,  on  the  ground 
eltheo-  that  the  agent  led  him  to  be- 
lieve that  the  train  stopped  there, 
or  that  there  is  an  Implied  agree- 
ment to  stop.  Noble  v.  Atchison, 
etc.,  R.  Co..  i  Okl.  634,  46  P  483. 

8.  Pittsburg,  etc.,  R.  Co.  v. 
Nuzum,  60  Ind.  633;  Sira  v.  Wabash 
R.  Co.,  116  Mo.  127,  21  SW  906,  37 
AmSR  386.  But  see  Pittsburgh,  etc., 
R.  Co.  v.  Nusum,  60  Ind.  141,  19 
AmR  703  (holding  that,  if  a  person 
purchases  a  ticket  expressly  for  a 
train  and  he  Is  Informed  by  the 
agent  that  the  train  will  stop  at  his 
destination.  It  is  the  duty  of  the 
company  to  take  him  to  Oiat  station 
and  allow  him  to  alight,  notwith- 
standing the  train  ordinarily  does 
not  stop  there). 

9.  Alabama  Oreat  Southern  R. 
Co.  V.  Carmlchael,  90  Ala.  19,  8  S 
87,  9  LRA  388;  St.  Louis,  etc..  R,  Co. 
V.  Atchison,  47  Ark.  74,  14  SW  468; 
Ohio,  etc.,  R.  Co,  Y.  Hatton,  60  Ind. 
12;  Wells  v.  Alabama  Great  South- 
ern R.  Co.,  67  Miss.  24,  6  S  737. 

[a]  A  mere  raUroaA  polloeonan 
engaged  In  the  duty  of  assisting  per- 
sons on  and  off  trains  and  in  pre- 
serving order  about  the  railroad 
station  has  no  Implied  authority  to 
make  contracts  or  to  bind  the  com- 
pany by  his  admissions:  therefore 
hds  statements  to- a  passenger  board- 
ing a  train  that  it  will  stop  at  a 
certain  point  are  not  admissible  in 
a  suit  against  the  company  for  fail- 
ure to  stop  at  such  place.  Wells  v. 
Alabama  Great  Southern  R.  Co.,  67 
Miss.  24,  6  S  737. 

10.  St.  Louis,  etc.,  R.  Co.  v.  At- 
chison, 47  Ark.  74,  14  BW  468;  Mar- 
EAiall  v.  St.  Louis,  etc,  R.  Co.,  78  Mo. 
610. 

11.  Alabama  Great  Souttiem  R. 
Co.  v.  Carmdchael,  90  Ala.  19.  8  3 
87.  9  LRA  388;  Ohio,  etc,  R  Co.  v. 
Hatton,  60  Ind.  12. 

[a]  It  Is  not  competent  for  a  oon- 
dootor  to  agree  with  an  individual 
passenger  to  carry  him  to  a  given 
place  and  stop  at  that  place  to  al- 
low him  to  leave  the  train,  and  thus 
bind  the  railroad  company,  unless 
the  place  at  whltdi  he  is  to  stop  is 
a  regular  station  of  the  train  which 
he  is  conducting.  Such  a  power 
cannot  be  Implied  as  within  the 
proper  duties  of  a  conductor,  nor 
would  It  be  consistent  withpubllc 
policy.  Ohio,  etc.,  R.  Co.  v.  Hatton, 
60  Ind.  12. 

[b]  KnowMUe  by  paaBiager  of 


nOmm  of  oomp«Bj,^A  passenger 
^vellng  on  a  train  by  arrangement 
with  tne  conductor,  and  who  Is  car- 
ried several  miles  beyond  her  des- 
tination, cannot  recover  damages  on 
that  account,  where  it  appears  that 
she  knew  that  the  rules  of  the  rall- 
roctd  company  forbade  the  train  to 
stop  at  that  point,  and  that  the  reg- 
ular agMit  had  refused  to  sell  her 
a  ticket  for  that  reason.  Alabama 
Great  Southern  R.  Co.  v.  Carmlchael, 
90  Ala.  19,  8  8  87,  »  LRA  388. 

U.  Western  R  Co.  v.  Young.  61 
Ga.  489;  Hull  v.  East  Line,  etc..  R 
Co.,  66  Tex.  619.  2  SW  831:  Texas, 
etc.,  R.  Co.  V.  Elliott,  26  Tex.  Civ. 
A.  106,  61  SW  726. 

[a]  mnMratlon^Whn^  the  con- 
ductor of  a  train  agrees  to  put  a 
passenger  off  at  a  particular  place 
which  Is  not  a  station  or  regular 
stopping  place,  it  is  the  duty  of  the 
conductor  to  stop  the  train  at  that 
place  so  th&t  the  passenger  can  get 
off  in  safety,  although  the  passenger 
has  a  ticket  only  to  the  last  station 
passed  before  reaching  the  place  at 
which  he  is  to  be  put  off.  Western 
R.  Co.  V.  Young,  61  Ga.  489. 

[b]  An  agreement  of  the  oouOne- 
tor  oontrary  to  roles,  although  In 
accordance  with  a  practice  of  fre- 
quently stopping  at  a  station,  has 
been  held  to  bind  the  carrier.  Texas, 
etc.,  R.  CD.  V.  Elliott,  22  Tex.  Civ.  A. 
31,  64  SW  410. 

la.  Moflller  V.  United  R.  Co.,  188 
Mo.  A.  68.  112  SW  714;  Texas,  etc., 
R.  Co.  V.  Elliott,  88  Tex.  Civ.  A.  81. 
64  SW  410. 

[al  A  eondnetor  aeoeptlnc  Oie 
wrtioe  of  a  passenger  to  stop  the  ear 
for  him  at  a  designated  point  must 
without  further  notice  signal  the 
motorman  to  stop  the  car  at  said 
point,  and  must  see  that  the  pas- 
senger is  afforded  an  opportunity  to 
alight  in  safety.  Moelier  v.  United 
R.  Co.,  138  Mo.  A.  68,  112  SW  714. 

14.  U.  8.— Brulard  v.  The  Alvln, 
46  Fed.  766. 

Ala. — Louisville,  etc.,  R.  Co.  v. 
Quick,  126  Ala.  653.  28  3  14. 

Ark. — St.  Louis,  etc..  R.  Co.  v. 
Smith.  117  Ark.  6B5,  174  SW  647;  St. 
Louis,  etc.  R.  Co.  v.  Cantrell,  37 
Ark.  619. 

Ga. — King  v.  Southern  R.  Co.,  128 
Ga.  285,  67  SE  507;  Southern  R.  Co. 
V.  O-Bryan,  112  Ga.  127,  37  SE  161; 
Nunn  V.  Georgia  R  Co.,  71  Oa.  710. 
51  AmR  284;  Georgia  R.,  etc.,  Co.  v. 
McCurdy,  46  Ga,  288.  12  AmR  577. 

111. — Illinois  Cent.  R.  Co.  v.  Cham- 
bers, 71  111.  619:  Chicago,  etc,  R.  Co. 
V.  Flrtier,  66  111.  162. 

Ind. — Baltimore,  etc.,  R.  Co.  v. 
Pixley,  61  Ind.  22;  Ohio,  etc.,  R.  Co. 
v.  Hatton,  60  Ind.  12:  Columbus,  etc, 
R.  Co.  V.  ParreH,  31  Ind.  408:  Ev- 
ansvllle. etc.,  R,  Co.  V.  Kyte,  8  Ind. 
A.  52.  S2  NE  1134. 

Ky. — Louisville,  etc,  R.  Co.  t. 
Cayce,  34  SW  gOC.  17  Rrl.  1886; 
Louisville,  etc.,  R.  Co.  t.  Wilkerson, 
8  Ky.  Op.  671. 

La. — Alrey  v.  Pullman  Palace  Car 
Co.,  60  La.  Ann.  648,  28  S  612;  Dave 
V.  Morgan's  Ixiuialana.  etc.,  R.,  etc.. 
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fense  that  the  eondaotor  did  not  know  of  the  pas- 
senger's presence  on  the  train,*^  or  that  he  offered 
to  let  the  passei^r  off  at  an  intermediate  station 
and  give  him  a  pa^  by  which  he  could  take  a  later 
train,  where  such  offer  was  not  accepted.*'  And  it 
has  been  held  that  it  is  the  duty  of  the  earner  in 
such  a  case  to  retnm  the  passenger  to  his  destina- 
tion.'' But  this  rule  does  not  apply  where  the  pas- 
senger is  carried  beyond  his  destination  by  reason  of 
his  n^Iect  to  alight  when  he  is  offered  a  reasonable 
opportunity  so  to  do;'*  and  where  a  passenger  is 
carried  beyond  his  destination  throi^h  no  wrong 
or  neglect  of  the  carrier,  and  is  safely  landed  at 
some  other  station,  there  is  no  duty  on  the  carrier 
to  get  him  back  to  his  destination,"  nor  is  it  respon- 
sible for  the  gratuitous  acts  of  its  employees  in 
advising  or  directing  him  as  to  his  return.*" 

[$  1267]  4.  Duty  to  Stop  at  Flag  Stations.*^ 
Where  a  passenger  ptirchases  a  ticket  to  a  flag  sta^ 
tion  at  which  trains  do  not  stop  unless  signaled  or 
unless  there  are  passengers  on  board  for  such  sta- 


tion, the  carrier  undertakes  to  carry  him  to  such 
destination  and  let  him  off  there,  and  is  bound  to 
fulfill  its  obligation^  by  stopping  the  train  at  the 
flag  station  a'^  reasonable  time  to  allow  him  to 
alight,"  and  a  failure  to  perform  such  duty  is  not 
only  a  breach  of  contract,  but  also  a  tort  for  which 
an  action  is  maintainable.**  Ordinarily,  it  is  the 
duty  of  the  conductor  before  reaching  the  station  to 
ascertain  the  destination  of  a  passei^r  holding 
such  a  ticket  and  to  stop  the  train  there  for  the 
purpose  of  allowing  the  passenger  to  leave,"  and 
the  taking  up  of  such  a  ticket  by  the  conductor  is 
sufficient  notice  to  him  of  the  passenger's  desire  to 
get  off  at  a  flag  station  and  furthermore  the  pas- 
senger has  a  right  to  act  on  the  assumption  that 
the  conductor  will  call  for  his  ticket  before  reach- 
ing the  station  specified  and  thus  obtain  such  no- 
tice.*' But  this  rule  is  not  an  inflexible  one,  and  it 
may  become  the  duty  of  the  passenger  under  the 
circumstances  of  the  particnlar  ease  to  notify  the 
conductor  of  his  desire  to  get  off  at  such  a  station," 


Co..  47  La.  Ann.  67<,  17  8  128. 

Miss. — Yazoo,  etc.,  B.  Co.  v.  Har- 
dl«,  106  MlBS.  416,  04  S  1;  Natchez, 
etc..  R.  Co.  V.  Lambert,  99  Miss.  SIO, 
S4  S  836,  8?  LRANS  264*  LiOUisviUe, 
etc..  R.  Co.  V.  Maalc,  S4  Miss.  738,  2 
8  S80;  Thompson  v.  Kew  Orleans, 
etc..  R.  Co.,  60  Miss.  315,  19  AraR  12: 
Mobile,  etc,  R.  Co.  v.  McArthur,  43 
Miss.  180;  New  Orleans,  etc.,  R.  Co. 
V.  Statham,  42  Mtsa.  607,  97  AmD 
478;  Southern  R.  Co.  v.  Kendrick,  40 
Miss.  S74,  90  AmD  332;  New  Orleans, 
etc.  R.  Co.  V.  Hurst,  36  Miss.  660, 
74  AmD  78fi:  Helm  t.  McCaushan. 
82  Miss.  17.  66  AmD  688. 

Mo. — Stevens  v.  Kansas  City  El.  R. 
Co.,  126  Mo.  A.  619,  lOS  SW  26:  Raw- 
llncfl  T.  Wabash  R.  Co.,  97  Mo.  A. 
ill.  71  SW  586. 

N.  T. — Bucher  v.  New  York  Cent., 
etc.,  R.  Co.,  98  N,  Y.  128. 

N.  C. — Elliott  V.  Norfolk  Southern 
R.  Co.,  166  {f.  C.  481,  82  SE3  868. 

Pa. — Pennsylvania  R  Co.  v.  Kll- 
gon,  32  Pa.  292,  72  AmD  787;  Penn- 
sylvania R.  Co.  v.  Aspell,  23  Pa.  14?, 
62  AmD  823. 

Tax, — Galveston,  etc.,  B.  Co.  v. 
Crispl.  73  Tex.  236.  11  SW  187;  Inter- 
national, etc.,  R.  Co.  V.  Terry,  62  Tex. 
380,  50  AmR  629:  Missouri,  etc.,  R. 
Co.  V.  Morgan,  49  Tex.  Civ.  A.  212, 
108  SW  724;  Texas,  etc.,  R.  Co.  v. 
Oott,  20  Tex.  Civ.  A.  835,  50  SW  193; 
Missouri,  etc.,  R.  Co.  v.  Hennesey, 
20  Tex.  Civ.  A.  316,  49  SW  917. 

Ens. — Robson  v.  North  Eastern  R. 
Co..  2  Q.  B.  D.  86:  Hobbs  v.  London, 
etc.,  R.  Co.,  L.  ft.  10  Q.  B.  111.  6 
ERC  381. 

[a]  Tort^^—If  a  passenger  takes  a 
train  which  Is  scheduled  to  stop,  he 
will  be  entitled  to  recover  in  an  ac- 
tion in  tort  for  failure  of  the  carrier 
to  stop  the  train  at  bin  destination. 
Helm  v.  McCau^an,  li  Miss.  IT,  66 
AmD  688. 

[b]  Wlin*  a  woman  aooompMiied 
hj  two  small  ohildreu  is  carried  past 
her  station  which  Is  also  her  home 
and  she  la  not  fully  informed  as  to 
the  diineuUy  of  getting  back  to  the 
station,  she  Is  not  barred  from  re- 
covering damages  because  she  insists 
on  being  put  off.  rather  than  being 
carried  on  to  the  next  station  and 
left  In  a  city  where  she  Is  unac- 
quainted, tn  the  nighttime,  and  with- 
out money.  Galveston,  etc.  R.  Co. 
v.  Crispi.  73  Tex.  236,  11  SW  187. 

15.  Rawllngs  v.  Wabash  R.  Co., 
97  Mo.  A.  611,  71  SW  636. 

19.  Ohio,  etc..  R.  Co.  V.  Peo.,  29 
111.  A.  661. 

17.  Dufflny  v.  Detroit,  etc..  R.  Co., 
]8<  Mich.  40,  W  MW  1029:*Bran  v. 
Norfolk,  etc  R.  Co.,  110  Va.  8«7,  67 
8E  608. 

ta]  M'*****g  tfla.  Where  a  con- 
ductor after  carrying  a  passenger  by 
a  station  Induces  her  to  return  there- 
to on  the  promise  that  he  will  hold 
the  train  until  she  can  find  where 
her  sister  lives,  but  starts  the  train 


before  she  can  reboard  It,  leaving  her 
behind,  the  railroad  is  guilty  of  negli- 
gence, since  the  conductor  has  the 
right  to  make  the  arrangement  and 
thereby  becomes  chargeable  with  the 
duty  of  performance.  Dufflny  v.  De- 
troit, etc.,  R.  Co.,  186  Mich.  40,  162 
NW  1029. 

mLtj  to  haok  trala.  to  platfonn 
see  Infra  f  1269, 

18.  Ark. — St.  Louis,  etc.  R.  Co.  v. 
Lewis,  69  Ark.  81,  61  SW  163. 

Ky. — Louisville,  eto.,  R.  Co.  v.  Gad- 
die,  162  Ky.  206,  178  8W  614,  LRA 
1916D  706. 

Miss. — Gage  v.  IlllnoiB  Cent.  R. 
Co.,  76  Miss.  17,  21  S  667;  Wilson  v. 
New  Orleans,  etc.,  R.  Co.,  68  Miss. 
9,  8  S  B30. 

Mo. — Stevens  v.  Kansas  City  El. 
B.  Co.,  126  Mo.  A.  619.  106  SW  26. 

Tex. — St.  Louis  Southwestern  B. 
Co.  V.  RIcketts,  22  Tex.  Civ.  A.  61E, 
64  SW  1090. 

[a]  niostratloa. — Where  a  train  Is 
stopped  at  the  passenger's  destina- 
tion a  sufficient  length  of  time  to 
enable  the  passenger  to  get  off,  but 
he  neglects  so  to  do,  he  cannot  re- 
cover damages  for  being  carried  and 
set  down  a  short  distance  beyond 
the  station.  SL  Louis,  etc.,  R.  Co. 
v.  Lewis.  69  Ark.  81.  61  SW  163. 

Duty  In  oonneotlon  with  aUghUng 
of  passenger  see  generally  |  1274. 

19.  Birmingham  R..  etc.,  Co.  v. 
Seaborn,  168  Ala.  668,  63  S  241. 

SO.  Birmingham  R.,  etc,  Co.  v. 
Seaborn,  168  Ala.  658,  63  S  241.  But 
see  Camden,  etc.,  R.  Co,  v.  Young, 
60  N.  J.  L.  193,  37  A  1018  (holding 
that,  where  the  conductor  of  a  trol- 
ley car  undertakes  to  let  off  a  pas- 
senger who  is  a  stranger  at  a  given 
destination,  but  carries  him  past  such 
destination  and  lets  him  on  on  the 
company's  right  of  wav  and  directs 
him  to  walk  back  on  tne  track,  and 
he  obeys  such  Instructions  and  is 
injured,  the  conductor  In  giving  such 
Instructions  was  acting  aa  the  agent 
of  the  carrier). 

ai.  Application  of  statatosr  vro- 
vlsions  see  infra  i  1270. 

aa.  Southern  R,  Co.  v.  Cartledge, 
10  Ga.  A.  523,  73  SE  703;  Ft.  Smith, 
etc,  R.  Co.  v.  Ford.  34  Okl.  675,  126 
P  746,  41  LRANS  746;  Missouri,  etc., 
R.  Co.  V.  Glass,  46  Tex.  Civ.  A.  126, 
102  SW  447;  San  Antonio,  etc.,  R. 
Co,  v.  Dykes,  (Tex.  Civ.  A.)  46  SW 
768. 

23.  Ft.  Smith,  etc,  R.  Co.  v.  Ford, 
34  Okl.  675,  126  P  745,  41  LRANS 
746;  San  Antonio,  etc.,  R.  Co.  v. 
Dykes.  (Tex.  Civ.  A.)  46  SW  758. 

Time  to  allglit  see  generally  supra 
I  1264. 

84.  Ft.  Smith,  etc.  R  Co.  v.  Ford, 
34  Okl.  676,  126  P  746,  41  LRANS 
746. 

86.  Loulavlllfl,  etc.,  R.  Co.  v. 
Puqua.  187  Ala.  464,  66  S  89S,  62 
LRANS  668  and  note;  Chattanooga 


R.,  etCq  R.  Co.  Lyon, 


Oa.  16, 


15  SE  24,  32  AmSR  72,  16  LRA  867. 

[a1  AsoertaiBlng  aaMls»tlou  by 
lHQTUTT- — A  carrlePs  flagman  whose 
duty  It  ia  to  inquire  the  destination 
of  passengers  entering  the  train  and 
advise  the  conductor  of  those  going 
to  a  flag  station,  who  asks  a  group 
of  ladles,  including  plaintiff,  where 
they  are  all  going,  to  which  one  re- 

Sliea  that  she  Is  going  to  a  point  near 
i,  and  to  which  plaintiff  going  to  M, 
a  flag  station,  makes  no  reply,  is  not 
warranted  In  assuming  that  the  re- 
sponse Indicates  plaintlfTs  destina- 
tion.   Louisville,  etc.,  R.  Co.  v.  Fu- 

aua,  187  Ala.  464,  66  S  396,  62  LRA 
:s  668. 

36.  Louisville,  etc,  R.  Co.  v.  Seale, 
160  Ala.  684,  49  S  323;  Chattanooga 
R.,  etc,  R.  Co.  V.  Lyon,  89  Ga.  16, 
15  SE  24,  32  AmSR  72,  16  LRA  867. 

87.  Ala. — Louisville,  etc.,  R.  Co.  v. 
Seale,  160  Ala.  584,  49  S  323. 

Ark. — Louisiana,  etc.,  R.  Co.  v. 
Mason,  122  Ark.  477,  183  SW  977 
idist  Rock  Island,  etc.,  R.  Co.  v.  Ste- 
vens, 84  Ark.  436,  106  SW  1032,  108 
SW  517.  16  LRANS  1132]. 

Ga. — Chattanooga  R.,  etc.,  R.  Co. 
V.  Lyon.  89  Ga.  16,  16  SE  24,  32  Am 
SR  72,  16  LRA  8B7. 

N.  C.— Elliott  v.  Norfolk  Southern 
R.  Co.,  166  N.  C.  481,  82  SE  853. 

Tex. — San  Antonio,  etc,  R.  Co.  v. 
Dykes,  (Civ.  A,)  45  SW  758. 

[a1  A  rallxoad  company  Is  oonolUp 
Klvely  presnmed  to  know  of  Its  tu- 
dsrtuluff  (1)  to  carry  a  passenger 
to,  and  stop  at,  a  flag  station,  where 
he  buys  a  ticket  thereto  and  boards 
the  proper  train,  regardless  of  the 
conductor's  neglect  of  his  duty  to 
call  for  his  ticket  and  so  inform 
himself  of  the  passenger's  destina- 
tion. Louisville,  etc.,  R.  Co.  v,  Fuqua, 
187  Ala.  464,  66  S  396,  52  LRANS 
668;  San  Antonio,  etc.,  R.  Co.  v. 
Dykes.  (Tex.  Civ.  A.)  45  SW  768. 
(2)  In  North  Carolina  under  Revlsal 
(1906)  1  2611,  it  Is  a  carrier's  duty 
to  atop  at  a  station  for  which  a  pas- 
senger has  a  ticket,  and  hence  ft  is 
liable  for  taking  her  beyond,  although 
such  station  la  a  flag  station,  and 
the  conductor  through  failure  to  take 
up  her  ticket,  as  Is  his  duty,  does  not 
know  her  destination,  and  she  is 
under  no  duty  to  tell  him.  Elliott  T. 
Norfolk  Southern  R.  Co.,  166  N.  C. 
481.  82  SE  853. 

88.  Rock  Island,  etc.  R.  Co.  v. 
Stevens,  84  Ark.  436.  105  SW  1082. 
108  SW  617.  16  LRANS  1132  and 
note;  Central  of  Georgia  R.  Co.  v. 
Dorsey,  106  Ga.  826.  32  SE  873;  Chat- 
tanooga, etc,  R.  Co.  V.  Lyon,  89  Ga. 
16,  15^  SE  24,  32  AmSR  72,  16  LRA 
867;  Illinois  Cent  R.  Co.  v.  Walker, 
108  SW  278,  82  KyL  1248. 

 [a]  Sn^  to  svRMUUr  tiAst^ 

Where  a  passenger  purchased  a 
ticket  to  a  station  known  by  her  to 
be  a  flag  station  and  only  fifteen 
miles    distant,   ajtd>  the  conductor 
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as  where  the  conditions,  anch  as  the  train  bdng 
orovded  and  the  d^tanee  ahort,  are  such  that  the 
conductor  cannot  reasonably  be  expected  to  obtain 
notice  by  taking  up  tfao  ticket  or  'Otherwise,^  or 
where  the  passenger  knows  that  the  train  stops  at 
such  station  onhr  on  notice  to  the  conductor;^  and 
it  has  been  held  that  the  mere  purchase  of  such  a 
ticket  is  not  sufficient  notice.*^  A  passenger  cannot 
claim  the  nght  to  be  put  off  at  a  nag  station  short 
of  the  station  named  in  his  ticket.*' 

[$  1268]  6.  Daty  to  Stop  at  Places  Other  Than 
Stations.  In  the  absence  of  a  special  contract  to 
that  effect,  a  passenger  on  a  railroad  train  has  no 
right  to  demand  that  he  be  put  off  at  a  point  whera 
there  is  no  regular  station  or  stopping  place,^^  and 
this  rule  applies  even  thou^  such  passenger  has 


mistakenly  embarked  tm  the  train  and  has  paid  his 
fare.**  Bat  where  a  special  contract  to  be  put  off 
at  such  a  point  is  made  with  some  agent  of  the  com- 
pany having  the  real  or  apparent  power  so  to  do. 
the  company  will  be  liable  for  failure  to  perform  it." 

[$  1269]  6.  Duty  to  Stop  at  Platform  or  Suitable 
Place.  The  carrier  must  afford  Uie  passenger  a 
reasonable  opportunity  to  leave  the  car  at  a  place 
safe  and  convenient  for  alighting.^  The  carrier 
should  stop  the  train  at  the  usual  platform  for  dis- 
chai^ng  passengers  at  the  place  of  destination,  and 
cannot  require  the  passenger  to  alight  at  an  unusual 
or  unsuitable  place,  and  if  passengers  are  required 
to  alight  at  any  other  point  the  carrier  is  liable 
for  any  injury  to  them  resulting  thereby,^  unless  by 
reason  of  a  storm  or  other  unavoidable  accident  the 


7ond  her  destination,  but  meanwhlld 
Bhe  made  no  effort  to  surrender  her 
ticket  althouKh  the  conductor  had 
passed  through  the  train  several 
times,  it  was  error  to  instruct  with- 
out qualification  that  the  Jury  must 
determine  from  the  evidence  whether 
by  the  exercise  of  extraordinary 
dflfsence  the  conductor  could  have 
ascertained  the  destination  of  the 
passenger,  since  It  was  the  duty  of 
the  i>a8senser  to  have  exercised  ordi- 
nary care  under  the  circumstances 
to  surrender  her  ticket,  and  so  to 
Inform  the  conductor  of  her  desti- 
nation. Central  of  Georgia  R.  Co. 
V.  Dorsey,  106  Ga.  826.  32  SE  873. 

as.  Rock  Island,  etc.,  B.  Co.  v. 
Stevens,  84  Ark.  436,  105  SW  1032, 
108  SW  617.  16  LRANS  1132  and 
note.  But  see  Missouri,  etc.,  R.  Co. 
V.  Glass.  46  Tex.  Civ.  A.  126,  102  SW 
477  (holding  that  In  an  action  against 
a  carrier  for  carrying  a  passenger 
by  a  flag  station  to  which  hfs  ticket 
read  it  was  no  defense  that  the  train 
was  so  crowded  that  the  conductor 
had  not  had  time  to  reach  plaintiff 
before  his  station  was  passed). 

80.  Pence  v.  Louisville,  etc.,  R. 
Co.,  64  SW  906,  23  KyL  1207;  Gulf. 
8te.,  R.  Co,  V.  Ryan.  4  Tex.  A.  Civ. 
Cas.  S  306,  18  SW  866. 

[a]  XUuBtratiou^d)  Where  the 
holder  of  a  ticket  to  a  flag  station 
at  which  trains  stopped  only  on  no- 
tice to  the  conductor  failed  to  In- 
form him  or  any  other  employee  of 
her  destination  until  she  had  been 
carried  almost  a  mile  beyond  her 
station,  and  the  conductor  then  of- 
fered to  take  her  on  to  the  next  sta- 
tion and  send  her  back,  but  instead 
of  accepting  that  offer  she  volun- 
tarily left  tne  train  and  suffered  no 
serious  Inconvenience  therefrom,  she 
had  no  cause  of  action  against  the 
company.  Pence  v.  Louisville,  etc., 
R.  Co.,  64  SW  906.  23  KyL  1207. 
(2)  Where  a  passenger  got  on  a 
train  to  go  to  a  station  which  he 
knew  was  a  flag  station  at  which 
trains  stopped  only  on  being  signaled 
or  on  notice  by  passengers  to  the 
conductor,  and  he  failed  to  give  any 
notice  until  he  was  two  miles  past 
the  station,  when  the  conductor  gave 
him  his  choice  to  be  put  off  there  or 
be  carried  to  the  next  station,  four 
miles  further,  and  at  his  choice  he 
was  put  off  about  sundown  and 
walked  back,  by  reason  of  which  he 
suffered  111  effects,  it  was  held  that 
the  company  was  not  liable.  Gulf, 
etc.,  R.  Co.  V.  Ryan,  4  Tex.  A.  Civ. 
Cas.  S  306,  18  SW  666. 

31.  Rock  Island,  etc.,  R.  Co.  v. 
Stevens,  84  Ark.  436.  105  SW  1032, 
108  SW  517.  16  LRANS  1132.  Com- 
pare Louisville,  etc.,  R.  Co.  v.  Fuqua. 
187  Ala.  464,  65  S  396.  62  LRANS 
668  (holding  that.  In  the  absence  of  a 
carrier's  rule  binding  on  a  ticket  pas- 
senger rpqulrlng  him  to  notify  the 
conductor  of  his  dentlnatlnn  before 
arrival,  there  Is  no  primary  obliga- 
tion to  give  such  notice  the  ticket 
bolng  concluplve  notice  of  his  desti- 
nation, and  the  carrier  cannot  escape 
liability  for  carrying  him  beyond  be- 


cause of  the  conductor's  failure  to 
ascertain  his  destination,  even  though 
the  train  passed  such  destination  be- 
fore the  conductor  entered  the  car 
where  the  passenger  was). 

38.  Matthews  v.  Charleston,  etc., 
R.  Co.,  38  S.  C.  429,  17  SB  225,  37 
AmSR  773. 

[a]  OTutom. — A  passenger  cannot 
complain  of  a  railroad  company's  re- 
fusal to  put  her  off  at  a  flag  station 
short  of  the  destination  named  In 
her  ticket,  although  she  had  previ- 
ously been  permitted  to  get  on  and 
off  at  such  station,  where  there  Is 
no  allegation  that  It  was  ever  the 
custom  of  the  company  so  to  accom- 
modate the  passengers.  Matthews 
V.  Charleston,  etc.,  R.  Co.,  88  B.  C. 
429.  17  SB  225.  37  AmSR  773. 

33.  Ind. — Pittsburgh,  etc.,  R.  Co. 
V.  Nuzum,  60  Ind.  141,  19  AmR  703: 
Columbus,  etc..  R.  Co.  v.  Powell,  40 
Ind.  37;  Sellers  v.  Cleveland,  etc.,  R. 
Co.,  40  Ind.  A.  319,  81  NE  1087. 

Mich. — Lake  Shore,  etc.,  R.  Co.  v. 
Pierce,  47  Mich.  277,  11  NW  157. 

Miss. — Wells  y.  Alabama  Great 
Southern  R.  Co.,  67  Miss.  24.  6  S  737. 

Pa. — Jagger  v.  People's  St.  R.  Co., 
180  Pa.  436,  36  A  867,  38  LRA  786. 

Tex. — Hull  v.  East  Line,  etc..  R. 
Co..  66  Tex.  619,  2  SW  831. 

See  generally  supra  S  1264. 

[a]  SeMon  for  xnim. — "If  trains 
are  arranged  in  a  certain  way,  and 
their  time  flxed  with  regard  to  lim- 
ited stoppages  a  conductor  would 
never  be  safe.  If  he  were  bound  at 
his  peril  to  ascertain  from  any  mere 
stranger  the  existence  of  an  agree- 
ment by  the  company  to  change  the 
arrangement  and  stop  at  an  unusual 
place.^*  Lake  Shore,  etc.,  R.  Co.  v. 
Pierce,  47  Mich.  277,  282,  11  NW  157. 

[b1  PnwUoe  of  ■laoUng  apMd. — 
An  electric  railroad  company  Is  not 
bound  by  its  employees'  practice  of 
slacking  the  speed  of  a  car  to  enable 
a  particular  passenger  to  alight  at 
a  point  where  no  stop  Is  ordfnarlly 
made.  Jagger  v.  People's  St.  R.  Co., 
180  Fa.  436,  36  A  867,  38  LRA  786. 

34.  Wells  V.  Alabama  Great 
Southern  R.  Co.,  67  Miss.  24,  6  S  737. 

35.  Western  R.  Co.  v.  Young,  61 
Ga.  489:  Hull  v.  East  Line,  etc.,  R. 
Co.,  66  Tex.  619,  2  SW  831. 

[a]  If  the  oondwitoir  agraM  to  put 
a  passenger  off  at  a  particular  place 
which  is  not  a  station  or  regular 
stopping  place,  it  will  be  the  duty  of 
the  conductor  to  stop  the  train  at 
that  place,  so  that  the  passenger  can 
get  off  in  safety,  although  the  pas- 
senger has  a  ticket  only  to  the  last 
station  passed  before  reaching  the 
place  at  which  he  was  to  be  put  off. 
Western  R.  Co.  v.  Young.  61  Ga,  489. 
But  see  Sellers  v.  Cleveland,  etc.,  R. 
Co..  40  Ind.  A.  319,  81  NE  1087  (hold- 
ing that  a  conductor  cannot,  by 
agreeing  with  a  passenger  to  convey 
him  to  a  particular  place  and  fltop 
the  train  to  allow  tilm  to  alight 
there,  bind  the  carrier,  unless  such 
place  ia  a  regular  station).  See  also 
supra  I  1264. 

36.  Central  of  Georgia  R.  Co.  v. 
Carlisle.   2   Ala.   A.   614.   66   S  737; 


Smith  V.  North  Carolina  R.  Co.,  147 
N.  C.  448,  61  SE  266,  17  LRANS  179. 

[a]  It  la  ths  dnty  of  a  oarrler  to 
afford  passengers  reaaonaUa  oppor- 
tiultr  u>  aUvht  from  the  cars  and 
depart  from  the  train  yards  or  sta- 
tion grounds  in  safety,  and  the  duty 
Is  not  performed  by  stopping  before 
the  train  reaches  the  usual  place  for 
debarkation,  nor  by  stopping  where 
there  are  cars  on  parallel  tracks  so 
close  together  that  by  the  projection 
of  the  cars  over  the  rails  passengers 
in  order  to  enter  or  alight  from 
trains  are  forced  into  a  crowded 
passageway,  where  the  slightest  mo- 
lion  of  either  train  or  a  rush  of  the 
passengers  themselves  Is  not  unlikely 
to  result  in  injury.  Smith  v.  North 
Carolina  R.  Co.,  147  N.  C.  448,  61 
SE  266,  17  LRANS  179  and  note. 

Oar*  aa  to  safety  of  plaoe  for 
allghtiny  gmamrmllr  see  infra  iS  1340- 
1846. 

37.  U.  S. — Eddy  v.  Wallace,  49 
Fed.  801.  1  CCA  436  [app  dlsm  163 
U.  S.  685  mem,  16  SCt  1200  mem,  41 
L.  ed.  312  meml. 

AUu — Louisville,  etc.,  R.  Co.  y. 
Johnston,  79  Ala.  436. 

Ark. — St,  Louis,  etc.  R.  Co.  v. 
Briggs,  87  Ark.  681,  118  SW  644: 
St.  Louis,  etc..  R.  Co.  v.  Cantrell.  37 
Ark.  519,  40  AmR  105. 

Ind. — New  York.  etc..  R.  Co.  v. 
Doane.  IIS  Ind.  436,  17  NE  913.  7 
AmSR  461.  1  LRA  157;  VThlte  Water 
R.  Co.  v.  Butler,  112  Ind.  ffiS.  14  NE 
599;  Columbus,  etc.  R.  Co.  v.  Farrell, 
31  Ind.  408. 

Md. — Topp  V.  United  R.,  etc..  Co., 
99  Md.  630,  69  A  62,  1  AnnCas  912. 

Minn. — Stewart  v.  St.  Paul  City  R. 
Co.,  78  Minn.  110,  80  NW  866. 

Miss.— MamnhlB,  etc.,  R.  Co.  t. 
Whitfleld.  44  Miss.  4««,  7  AmR  699 
and  note. 

Mo. — ^Adams  v.  Missouri  Pac.  R 
Co.,  100  Mo.  655,  12  SW  637.  13  SW  609. 

N.  C. — Smith  v.  North  Carolina  R. 
Co.,  147  N.  C.  448,  61  SE  266.  17  LRA 
NS  179. 

Okl.— Ft.  Smith,  etc.,  R.  Co.  v. 
Ford.  84  Okl.  6T5.  126  P  746,  41  LRA 
NS  745. 

Tenn. — Kinney  v.  Yazoo,  etc.,  R. 
Co..  116  Tenn.  460,  92  SW  1118. 

Wis. — Delamatyr  v.  Milwaukee, 
etc..  R.  Co.,  24  wis.  678. 

Eng. — Whlttaker  v.  Manchester, 
etc..  R.  Co..  L.  R.  5  C.  P.  464  note  3; 
Cockle  V.  London,  etc..  R.  Co.,  L.  R. 
6  C.  P.  457;  Praeger  v.  Bristol,  etc., 
R.  CO.,  24  L.  T.  Rep.  N.  S.  105. 

Man. — Guay  v.  Canadian  Northern 
R.  Co.,  15  Man.  275. 

[al  If  tlie  tralne  are  aonutoined 
to  stop  at  tlie  platfozsu  at  which  a 
passenger  deBlres  to  alight,  although 
It  is  neither  constructed  nor  owned 
by  the  company,  an  Implied  con- 
tract that  pasarngers  mav  stop 
there  may  be  raised.  Louisville,  etc, 
R.  Co.  V.  Johnston,  79  Ala.  486. 

38.  Md. — ^Topp  v.  United  R.,  etc.. 
Co..  99  Md.  630,  69  A  62,  1  .AnnCas 
912  and  note. 

Mich. — Cartwrlght  v.  C^hicstgo.  etc., 
R.  Co..  «2  Mich.  606.  18  NW]  380,  60 
AmR  274  and  note. 


For  later  oaaei,  derelopitte&ts  and  ohaiirea  In  the  law  see  cumulative  Annotations,  same  title,  pag^a^dn^^^i^ 
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carrier  is  unable  to  stop  its  trains  at  the  station.'" 
The  carriers  may,  however,  determine  what  part  of 
its  train  shall  be  nearest  the  station  when  it  stops.**' 
A  freight  train  carrying  passengers  shonld  stop 
its  caboose  reasonably  near  the  platform,  regard 
being  had  to  the  surrounding  situation  and  location.'^ 
In  sucli  cases  a  usage  is  not  improper  of  stopping 
the  car  carrying  passengers  at  some  distance  from 
the  station  platform,  provided  a  reasonable  oppor- 
tunity to  alight  is  afforded;"  but  in  the  absence  of 
any  rule,  regulation,  or  custom  to  that  effect,  it  is 
the  duty  of  the  carrier  to  transport  such  a  passen- 
ger to  the  place  where  its  passengers  are  usually 
received  and  disehai^ed  from  regular  passenger 
trains.** 

Duty  to  ba(±  or  forward  trains.  Where  a  train 
is  stopped  near  a  station,  or  is  so  stopped  that  the 
passenger  cars  are  not  alongside  the  platform,  it  is 
ordinarily  the  duty  of  the  conductor,  if  requested  by 
any  passenger,  to  move  the  train  backward  or  for- 
ward, as  desired,  to  enable  the  passei^ra  to  alight 
on  the  platform,**  although  there  is  authority  to 
the  contrary.*"*  But,  if  a  passenger  who  has  been 
carried  past  his  station  has  notice  of  the  nature  of 

Mo. — ^RawUn^  v.  Wabash  R  Co., 
17  Mo.  A.  616,  71  8W  614:  Warden 
T.  Missouri  Pac.  B.  Co.,  So  Mo,  A. 
•31. 

N.  T^FIanavan  v.  Kew  Torit,  etc., 
R.  Co„  6  Sllv.  Sup.  496.  8  NYB  744 
[aft  126  N.  T.  773,  27  KB  409], 

S.  C. — Martin  V.  Southern  K.  Co.. 
77  S.  C.  S70.  68  SB  8,  122  AmSR 
674, 

Tenn. — ^Kinney  v.  Yazoo,  etc,  R. 
COy  116  Tenn.  460.  92  SW  1H6. 

Tex. — ^Texaa,  etc.,  R.  Co.  v.  Pol- 
lard, 2  Tex.  A.  Civ.  Cas.  \  481. 

Ene. — Rohson  v.  North  Eastern  R. 
Co..  2  Q.  B.  D.  85  [art  L.  R.  10 
Q.  B.  271J;  Rose  v.  North  Eastern  R. 
Co..  2  Ex.  D.  248  [rev  34  L.  T. 
Rep.  K  S.  761];  Gill  v.  Great  Eastern 
R.  Co.,  26  L..  T.  Rep.  N.  S.  946. 

UahlUtr  for  personal  Injnrlss 
cauMd  by  nasllffano*  In  regard  to 

{lassenser's  alighting  from  car  see 
nfra  (9  1340-^46,  1360. 

39.  Freeman  v,  Detroit,  etc,  R. 
Co..  65  Mich.  677.  32  NW  833;  Cor- 
mack  V.  New  York,  etc.,  R.  Co.,  196 
N.  T.  442.  90  NB  56,  24  LRANS 
1209,  17  AnnCas  949;  Compton  v. 
Long  Island  R.  Co.,  1  NYSt  564; 
Fitzgerald  v.  Midland  R.  Co..  34  L.  T. 
Rep.  N.  S.  771. 

[a]  SnowstoruLf— Where  snow  fell 
in  defendant's  railroad  yards  to  level 
depth  of  almost  a  foot,  and  was 
blown  by  an  unusually  high  wind 
into  drifts  three  to  Ave  feet  high, 
which  became  packed  around  the 
switch  points  so  that  they  could  not 
be  operated,  and  defendant,  although 
It  worked  a  large  number  of  extra 
men  In  the  yards  throughout  the 
night,  was  unable  to  clean  out  the 
switches  so  as  to  permit  trains  to 
move,  and  the  train  on  which  a  pas- 
senger arrived  was.  stalled  some  six 
hundred  feet  or  more  from  the  sta- 
tion, and  the  tracks  and  yards  were 
In  perfect  condition  and  capable  of 
being  used  if  not  obstructed  by 
snow  and  Ice,  the  obstruction  by  the 
snowstorm  was  an  "act  of  God,"  so 
as  to  relieve  defendant  from  liability 
to  the  passenger  for  nondelivery. 
Cormack  v.  New  York,  etc..  R.  Co., 
196  N.  Y.  442,  90  NE  66,  24  LRANS 
1209,  17  AnnCos  949. 

40l  Anderson  v.  Atlantic  Coast 
Line  R.  Co.,  161  N.  C.  462.  465,  77 
8E  402. 

"The  carrier  may  make  reasonable 
regulations  as  to  the  running  of  its 
trains,  and  may  determine  the  part 
of  the  train  to  be  nearest  the  sta- 
tioD  at  stops,  having  a  due  regard 
for  the  convenience  of  the  traveling 
puMtc,  and  providing  reasonably  safe 
walkways  from  the  place  of  egress 
to  the  station,  and  It  would  seriously 
Interfere  with  the  operation  of  trains. 


the  place  where  he  is  asked  to  get  off,  which,  to  his 
knowledge,  is  dangerons,  his  failure  to  object  to 
alighting  there  will  amount  to  a  waiver  of  his  right 
to  be  carried  back.**  If,  however,  he  is  not  aware 
of  the  fact  that  he  is  carried  beyond  his  station,  his 
failure  to  demand  that  he  be  taken  back  is  not  a 
waiver  of  his  right,  and  does  not  discharge  the  com- 
pany's  obligation  to  put  him  off  at  the  proper 
place.*'  Where  it  is  necessary  to  carry  a  passenger 
beyond  his  station,  it  is  the  duty  of  the  carrier  to 
notify  him  of  its  purpose  as  to  returning  to  the  sta- 
tion, and,  if  it  fails  so  to  do,  it  is  n^l^^t,  and 
liable  to  the  paasei^;er  for  any  damage  eaused 
thereby.* 

1270]  7.  Penalty  for  Failure  to  Stop  at  Sta- 
tion. Statutes  varying  somewhat  in  phraseology 
have  been  enacted  in  a  number  of  states  which  pro- 
vide a  penalty  for  the  failure  or  refusal  of  railroad 
companies  to  stop  their  trains  at  certain  stations,*' 
and  such  stat^tes  have  been  held  constitutional  as  a 
valid  exercise  of  the  police  power  of  the  state;" 
and,  where  the  federal  government  has  not  taken 
any  affirmative  action  on  the  subject,  under  its 
power  to  regulate  interstate  commerce,  such  a  stat- 


the  maintenance  of  schedulesi  and 
the  right  of  passengers  to  be  trans- 
portea  without  unnecessary  deltur,  to 
impose  the  duty  of  stopping  each  car 
BO  that  all  passengers  could  alight 
nearest  to  the  station."  Anderson  v. 
Atlantic  Coast  Line  R.  Co.,  supra. 

41.  St.  Louis,  etc^  R.  Co.  v.  Neol, 
66  Ark.  648,  61  SW  1060;  Chicago, 
etc.,  R.  Co.  V.  Stoneclpher,  90  III.  A. 
611;  New  York,  etc,  R.  Co.  v.  Doane, 
116  Ind.  436,  17  NE  913.  7  AmSR 
461,  1  LRA  167;  Hays  v.  Wahash  R. 
COj  61  Mo.  A.  438. 

Duty  to  passenger  hoaMUsff  fkelclit 
train  see  supra  S  1233. 

48.  Ark. — St  Louis,  etc.,  R.  Co.  v. 
Neal,  66  Ark.  643.  51  SW  1060. 

Ga. — Southern  R.  Co.  v.  Howard, 
111  Ga.  842,  36  SB  213. 

111. — Cleveland,  etc.,  R.  Co.  v.  Max- 
well, 59  111.  A.  673. 

Ind. — New  York,  etc.,  R.  Co.  v. 
Doane,  116  Ind.  436.  17  NSS  912,  7 
AmSR  461,  1  LRA  157. 

Wis.— Hemmlngway  v.  Chicago, 
etc.,  R  Co.,  67  Wis.  668.  81  NW 
268. 

[al    Customary  place  other  than 

platform, — Where  a  freight  train  is 
accustomed  to  discharge  its  passen- 
gers at  some  place  other  than  the 
platform,  or  where  it  Is  Impracticable 
for  either  Its  caboose  or  other  car 
In  which  Its  passengers  are  carried, 
to  reach  the  platform  the  carrier 
may  require  passengers  to  leave  Its 
train  at  some  other  appropriate  and 
convenient  place  not  connected  with 
the  platform,  and  In  such  an  event 
passengers  are  entitled  to  receive 
such  care  and  attention  as  are  neces- 
sary to  enable  them  properly  to 
reach  the  station  and  this  is  espec- 
Inlly  so  where  the  place  at  which 
they  are  discharged  la  either  In- 
appropriate or  Inconvenient.  New 
York,  etc.,  R.  Co.  V.  Doane,  115  Ind. 
435,  17  NE  913,  7  AmSR  451,  1  LRA 
157. 

[b]    PassMLger  station.. — One  who 

takes  passage  on  a  freight  train  to 
a  designated  city  Is  entitled  to  car- 
riage thereon  only  to  the  point  or 
place  in  such  city  or  Its  suburbs  at 
which  the  run  of  such  train  on  Its 
usual  and  regular  schedule  Is  termi- 
nated, and  cannot  demand  the  right 
to  be  transported  thereon  to  a  sta- 
tion to  which  only  passenger  trains 
of  the  company  are  carried.  Southern 
R.  Co.  V.  Howard,  111  Oa.  842.  36  SB 
213. 

43.  Adams  v.  Missouri  Pac.  R,  Co., 
100  Mo.  656.  12  SW  637.  13  SW 
509. 

44.  New  York.  etc..  R.  Co.  v. 
Doane.  115  Ind.  435.  17  NE  913.  7 
AmSR  461.  1  LRA  157;  Evansville. 
etc.,  R.  Co.  V.  Duncan,  28  Ind.  441, 


•2  AmD  822:  JetTersonvlUe  R.  Co.  v. 
Hendricks,  26  Ind.  228;  Pennsylvania 
R.  Co.  V.  Aspell,  23  Pa.  147,  62  AmD 
823;  Freeman  v.  Puckett,  66  Tex.  Civ. 
A.  128,  120  SW  614;  Poy  v.  London, 
etc..  R.  Co.,  18  C.  B.  N.  S.  226,  114 
KCL  226,  144  Reprint  429. 

Ja]  Ssollnation  by  pocsMifsr  of 
offer  to  book. — Where  the  conductor 

eroiwsed  backing  to  the  platform, 
ut  the  passenger  declined,  and 
stated  that  she  preferred  getting  off 
at  the  place  where  the  train  then 
was,  and  she  was  assisted  from  the 
train,  and  while  alighting  <  was  in- 
jured, by  so  doing,  the  passenger 
changed  the  character  and  extent  of 
the  obligation  on  the  carrier,  and 
It  was  proper  to  Instruct  the  jury 
that  they  should  find  for  defendant. 
•'If  you  believe  from  the  evidence  that 
after  having  carried  plaintiff  past  the 
platform,  the  conductor  stopped  the 
train  and  offered  to  carry  her  back  to 
the  platform  and  that  plaintiff  there- 
upon requested  to  be  allowed  to  get 
off  where  she  did  get  off.  and  that  the 
conductor  used  ordlnaiv  care  In  as- 
sisting her  to  get  off."  ConwIU  t. 
Oulf.  etc.,  R.  Co..  86  Tex.  86,  99,  19 
SW  1017. 

45.  Yasoo,  etc.,  R,  Co.  v.  Hardle, 
100  Miss.  132,  65  S  42.  967.  84  LRANB 
740,  742.  AnnCasl914A  823. 

[a]  IKo  eaa^  to  haok^ — a  carrier 
having  carrlea  a  passenger  beyond 
her  destination  is  under  no  duty  to 
back  the  train  to  her  destination,  at 
her  demand,  especially  In  view  of 
Code  (1916)  S  4047,  requiring  a  rall- 
ro^  company,  when  backing  a  train 
of  cars  along  a  passenger  depot, 
to  be  preceded  by  a  servant  not  ex- 
ceeding forty  nor  under  twenty  feet 
In  advance  of  It,  thereby  recognising 
the  danger  of  hacking  the  train. 
Yazoo,  etc.,  R.  Co.  v.  Hardle.  100 
Miss.  132,  56  S  42.  967,  34  LRANS 
740,  742  AnnCasl9I4A  823  [dlst 
Memphis,  etc.,  R.  Co.  v.  Whitfield,  44 
Miss,  466,  7  AmR  699]. 

46.  Winkler  v.  St  Louis,  etc.,  R. 
Co..  21  Mo.  A.  99:  Gulf,  etc.,  R.  Co. 
V.  Head,  4  Tex.  A.  Civ.  Caa.  !  209, 
15  SW  504:  Lewis  V.  London,  etc., 
R.  Co.,  L.  R.  9  Q.  B.  66. 

47.  Winkler  v.  St.  Louis,  etc,  R. 
Co..  21  Mo.  A.  99. 

48.  Natchez,  etc.,  R.  Co.  v.  Lam- 
bert, 99  Miss.  310.  64  S  836,  37 
LRANS  264  and  note. 

49.  See  statutory  provisions.  And 
see  Lake  Shore,  etc.,  R.  CO.  v.  Ohio, 
173  U.  S.  285,  19  SCt  466.  48  L.  ed. 
702;  Davidson  v.  State,  4  Tex.  A.  646, 
30  AmR  166. 

50.  Lake  Shore,  etc.,  R.  Co.  v. 
State,  173  U.  S.  ^  19  SCt^^8&,  48 
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ute  applies  to  an  interstate  railroad.'^*  These  stat- 
utes are  to  be  strictly  construed,  and,  to  warrant 
the  imposition  of  the  punishment  provided,  the  proof 
must  bring  the  company  accused  of  its  violation 
clearly  within  the  provisions  of  the  law;  courts 
have  no  power  to  extend  euch  enactments  to  cases 
not  clearly  within  their  terms  nor  can  usage  or 
custom  be  held  to  extend  the  terms  of  these  stat- 
utes." Hence  it  has  been  held  that  such  a  pro- 
vision does  not  apply  to  flag  stations,  but  only  to 
regularly  advertised  stopping  places.  Where  the 
carrier  nas  a  just  or  l^al  excuse  for  refusing  to 
stop,  such  as  weather  conditions  making  it  danger- 
ous so  to  do,  it  may  constitute  a  good  defense  to 
an  action  for  the  penalty;"  but  this  does  not  apply 
to  causes  for  the  refusal  for  which  the  carrier  alone 
is  responsible."^  If  the  right  to  the  penalty  is  given 
only  to  one  who  has  paid  the  regular  fare,  one  who 
has  purchased  a  ticket  at  a  reduced  rate  eannot 
recover  the  penalty  for  failure  to  discharge  him  at 
his  destination." 

At  janctioii  point.  A  statute  which  requires  rail- 
road companies  to  stop  all  truns  carrying  passen- 
gers at  the  junctions  of  other  railroads  to  allow  the 
transfer  of  passengers,  pOTsonal  baggage,  etc.,  from 
the  trains  of  the  intersecting  roads  does  not  raqnire 


such  roads  to  stop  all  trains  at  each  intersection, 
whether  or  not  there  are  any  persons,  baggage,  etc., 
from  the  intersecting  road  to  be  transferred;  bu^ 
in  order  to  establish  a  ease  under  this  statute,  it  is 
'  necessary  to  prove  that,  on  a  day  specified,  the  rail- 
road company  failed  to  stop  a  ixtdn  at  a  jonctiim 
point  when  there  was  a  passenger  or  baffii^  from 
the  connecting  railroad  to  be  transferrra  and  eax^ 
ried  on  the  tnun  not  stopping.^ 

Oonn^  seats.  In  some  jurisdictions  there  are 
statutes  which  provide  that  aU  regular  passenger 
trains  run  by  any  common  carrier  opwating  a  rail- 
road shall  stop  a  sufficient  time  at  all  county  seats 
within  the  state  to  take  on  and  disehKi^  passengers 
from  such  trains  with  safety."*  Some  of  such  stat- 
utes have  been  held  unconstitutional  as  being  an 
interference  with  interstate  oommeree.*" 

[$  1271]  L  Duty  to  Announce  or  CHve  Notice  of 
Anival  at  Station— 1.  In  General  A  railroad  com- 
pany eairying  passengers,  in  order  to  afford  them 
opportunity  to  leave  the  train  at  their  places  of 
destination,  is  bound  to  give  notice  to  sncli  passen- 
gers by  having  the  names  of  the  different  stations 
announced  as  the  train  approaches  or  arrives 
thereat,*^  and  then  to  stop  the  train  tot  a  sufficient 
length  of  time  for  the  passengers  to  get  off  vith 


Bl.  Lake  Shore,  etc..  R,  Co.  v. 
SUte,  173  U.  S.  286,  19  SCt  466, 
43  I<.  ed.  702.  See  also  Commerce 
[7  Cyc  447]. 

BS.  Lake  Erie,  etc.,  R.  Co.  v.  Peo., 
42  111.  A.  S87  [duot  with  appr  Roun- 
tree  V.  Atlantic  Coast  Line  R.  Co.,  73 
S.  C.  268,  271,  63  SE  424];  State  v. 
St.  Louis,  etc..  R.  Co.,  lOB  Mo.  A. 
207.  79  SW  714. 

53.  Lake  Brie,  etc.,  R.  Co.  v.  Feo., 
42  111.  A.  887. 

54.  Lake  Erie,  etc.,  R.  Co.  v.  Peo., 
42  III.  A.  S87;  Rountree  v.  Atlantic 
Coast  Line  R.  Co.,  73  S.  C.  2<8,  63 
SE  424;  Mllhous  v.  Southern  R.  Co.. 
72  S.  C.  442,  52  SE  41.  110  AmSR 
620  (Civ.  Code  [1902}  |  2134). 

[a]  XUlnoia  statnt*. — Under  Rev. 
St.  c  114  1  88,  providing  that  paa- 
senffer  trains  shall  stop  at  each  sta- 
tion advertised  (or  receiving  and  dla- 
char^lng  passengers,  a  sufficient 
length  of  time  to  receive  and  let  off 
passengers  In  safety,  and  at  all 
county  Beats,  the  company  has  been 
held  not  liable  for  failing  to  stop  at 
a  place  not  a  county  seat,  unless 
such  nlace  Is  advertised  as  a  sta- 
tion lor  receiving  and  discharging 
passengers.  Lake  Erie,  etc.,  TL  Co. 
V.  Peo..  42  111.  A.  887. 

OS.  Reed  v.  Duluth,  etc.,  R.  Co., 
100  Mich.  607,  69  NW  144. 

[a]  Tluu  it  is  a  sufficient  excuse 
for  not  stopping  that  weather  con- 
ditions were  such  that  a  stop  at  the 
place  of  destination  might  have  re- 
sulted in  the  stalling  of  the  train, 
and  that  the  only  otner  place  nfear 
the  station  at  which  they  could  have 
stopped  without  danger  of  stalling 
was  on  a  bridge  and  elevated  track 
at  which  it  was  dangerous  for  pas- 
sengers to  alight,  especially  when  In 
a  drunken  condition  as  plaintiff  was. 
Reed  v.  Duluth,  etc.,  R.  Co.,  100  Mich. 
E07.  eo  NW  144. 

66.  Hoyt  V.  Cleveland,  etc.,  R.  Co., 
112  Mich.  838,  71  NW  172. 

[a]  CrowOtd  train  and  platform. — 
It  is  no  excuse  that  the  train  was 
BO  full,  and  that  there  were  so  many 
people  at  the  station  of  plaintiff's 
destination  waiting  for  the  train,  that 
the  carrier  determined  it  was  unsafe 
to  stop.  Hoyt  V.  Cleveland,  etc.,  R. 
Co.,  112  Mich.  638.  71  NW  172. 

87.  Miley  v.  Northern  Pac.  R.  Co., 
41  Mont.  51,  108  P  6. 

58.  State  v.  St  Louis  R.  Co..  105 
Mo.  A.  207.  70  SW  714. 

[a]  Svldeace. — Testimony  that 
witness  was  required  to  leave  a  lim- 
ited train  on  defendant's  road  before 


reaching  his  destination,  which  was 
a  Junctfon  point,  and  to  take  a  local 
train  that  stopped  at  his  destination. 
Is  immaterial,  in  an  action  to  re- 
cover the  penalty  prescribed  by  Rev, 
St.  (1899)  S  1076.  for  failure  of  a 
railroad  to  stop  trains  at  Junctions. 
State  V.  St.  Louis,  etc.,  R.  Co.,  106 
Mo.  A.  207,  79  SW  714. 

BB.  Oladson  V.  Minnesota,  166  U. 
S.  427,  17  SCt  627,  41  L.  ed.  1064 
[afC  67  Minn.  385.  69  NW  487,  24 
LRA  602J;  Illinois  Cent.  R.  Co.  v. 
Peo.,  143  III.  434,  88  NB  173.  19 
LRA  119;  Peo.  v.  Louisville,  etc..  R. 
Co.,  120  111.  4S,  10  NE  667:  Chicago, 
etc.,  R.  Co.  V.  Peo..  105  111.  667. 

eo.    See  Commerce  [7  Cyc  447]. 

61.  Ala, — Central  of  a«orgla  R. 
Co.  V.  CarUsle,  2  Ala.  A.  614,  56  3 
787. 

Oa.-r-Seaboard  Air-Line  R.  Co.  v. 
Rainey,  122  Ga.  307.  60  BE  88,  106 
AmSR  134,  2  AnnCas  676  and  note; 
Southern  R.  Co^  v.  Hobbs,  118  Ga. 
227,  45  SE  23,  68  LRA  68;  Southern 
R.  Co.  V.  O'Bryan,  116  Qa.  669.  42 
SE  42. 

111. — Chicago,  etc.,  R.  Co.  v.  Meyer. 
127  111.  A.  314. 

Ind. — LioulsvlUe,  etc.,  R.  Co.  v. 
Cook,  12  Ind.  A.  109,  38  NE  1104. 

Ky. — Dawson  v.  Louisville,  etc., 
R.  Co..  4  KyL  801. 

La. — Lehman  v.  Louisiana  Western 
R,  Co.,  37  La.  Ann.  705. 

Miss. — Dorrah  v.  Illinois  Cent.  R. 
Co.,  66  Mtss.  14,  8  S  36,  7  AmSR 
629:  Louisville,  etc.,  R.  Co.  v.  Ma^, 
64  Miss.  738.  2  S  860;  Chicago,  etc.. 
R.  Co.  v.  Scurr,  69  Miss.  466,  42 
AmR  373;  New  Orleans,  et&,  R.  Co. 
v.  Statham.  48  Miss.  607,  97  AmD 
478;  Southern  R.  Co.  v.  Kendrtck,  40 
Miss.  374,  90  AmD  332. 

Mo. — Stevens  v.  Kansas  City  El. 
R.  Co.,  126  Mo.  A.  619.  105  SW  28. 

N.  T. — Dlckene  v.  New  York  Cent. 
R.  Co.,  1  Abb.  Dec.  604. 

Okl. — St.  Louis,  etc..  R.  Co.  v.  Lee, 
37  Okl,  645,  132  P  1072,  46  LRANS 
357 ;  Atchison,  etc..  R.  Co.  V.  Cal- 
houn, 18  Okl.  75,  89  P  207,  11  Ann 
Caa  681  [rev  on  other  grounds  213 
U.  S.  1.  29  SCt  321,  68  L.  ed.  671]. 

Pa, — Brooks  v.  Philadelphia,  etc., 
R.  Co.,  218  Pa.  1.  66  A  872. 

S.  C. — Wilson  V.  Southern  R.  Co., 
93  S.  C.  17.  75  SE  1014. 

Tex. — Panning  v.  St.  Louis  South- 
western R,  Co.,  88  Tex.  Civ.  A.  613, 
S6  SW  354;  Houston,  etc..  R.  Co.  v. 
Cohn,  22  Tex.  Ctv.  A.  11,  83  SW  698. 

Wis. — Imhoft  T.  Chicago,  etc..  R. 
Co.,  20  Wis.  S44. 


"It  is  well  8etU«d  that  It  Is  the 
duty  of  a  railroad  company,  carrying 
passengers,  in  order  to  afford  a  pas- 
senger an  opportunity  to  leave  the 
train  at  the  station  of  his  destina- 
tion, to  have  the  name  of  such  sta- 
tion announced  upon  the  arrival  of 
the  train,  and  then  to  stop  the  train 
for  a  sufflolent  length  of  time  for 
him  to  alight  with  safety."  Sea- 
board Air- Line  R.  Co.  v.  Rainey,  122 
Qa,  307,  308,  60  SE  88,  106  AmSR 
134,  2  AnnCaB  676  and  note. 

"As  a  rule  ...  It  Is  the  duty 
or  railway  companies  to  establiut 
needful  and  proper  rules  and  regu- 
lations for  announcing  the  stations 
along  their  lines  of  radlwsy."  Mis- 
souri, etc.,  R.  Co.  v.  Kendrlck.  (Tex. 
Civ.  A.)  82  SW  42,  43. 

[a]  Xsasonmbb'  snffiolaiit  notles 
of  a  train's  arrlvaj  at  particular  sta- 
tions must  be  given.  Gulf,  etc.,  R. 
Co.  V.  Bagby,  (Tex.  Civ.  A.)  115  SW 
858. 

[b]  Ticket  as  notlo*  to  oondnotor. 

— When  the  conductor  of  a  train 
takes  up  the  ticket  of  a  passenger, 
he  Is  required  to  take  notice  of  bis 
destination,  and  it  Is  the  Imperative 
duty  of  the  conductor  to  Inform  the 
passenger  by  calling  the  name  of 
the  station,  or  otherwise,  on  the  ar- 
rival of  the  train  at  that  place,  and 
the  passenger  has  the  rinit  to  as- 
sume that  this  duty  win  be  per- 
formed in  the  proper  manner.  Louis- 
ville, etc.,  R.  Co.  V.  Cook,  12  Ind.  A. 
109.  38  NE  1104. 

[c]  a  ell  e  nee  on  oondnotor^  aa- 
nonaoement^-A  passenger  has  a 
right  to  rely  on  the  conductor's 
knowledge  of  the  location  of  stations 
and  on  his  announcement  that  a 
given  station  has  been  reached, 
where  the  passenger  does  not  know 
the  contrary.  Tennessee  Cent.  R. 
Co.  v.  Brarfier,  97  SW  349.  29  KyL 
1277. 

[d]  Wliere  a  paasenger  on  vn. 
elevated  atraet  nilroad  informs  the 
conductor  of  her  destination.  It  be- 
ing a  regular  stop,  It  Is  his  duty 
to  call  such  destination  or  otherwise 
notlftr  her.  Stevens  v.  Kansas  City 
BI.  R.  Co.,  126  Mo.  A.  619,  106  SW 
26. 

[e]  KOthw  aaA  eUU^Where  a 

mother  carrying  a  child  about  nine 
months  old  became  a  passenger  BJid 
notified  the  agent  collecting  tne  fare 
from  her  that  she  desired  to  get  off 
at  a  station,  and  that  riie  had  never 
been  there,  the  carrier  owed  the 
child  the  duty  to  give  the  mother 


For  later  oasM,  developmests  and  ohaavM  In  the  lav  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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safety;^  and  in  some  jurisdictions  this  duty  is  re- 
quired by  statute.**  But  a  failure  to  comply  with 
this  duty  is  immaterial  where  the  passenger  is  in 
no  way  misled  thereby,**  as  where  he  knows  that 
he  has  reached  the  station  of  his  destination;*'  and 
it  has  been  held  that,  in  the  absence  of  a  custom  or 
statute  requiring  such  announcement,  the  carrier  is 
not  negligent,  as  a  matter  of  law,  in  failing  to  make 
it.**  Misinformation,  or  failure  to  call  the  name  of 
the  station  due  to  the  fault  of  an  employee  within 
the  scope  of  his  authority,  will  render  the  carrier  lia- 
ble for  injuries  resulting  therefrom,"  as  where  the 
carrier  negligently  announces  as  the  station  to  which 
the  passenger  is  destined  another  and  different  sta- 
tion, and  through  no  fault  of  the  passei^er  he  is 
thereby  misled  and  induced  to  alight  at  a  wrong 
station,*"  and  it  is  no  excuse,  in  such  a  ease,  that 
the  mistake  in  the  announcement  was  made  hon- 
estly."" 

Interm^iate  stations.  As  a  general  rule,  where 
the  conductor  of  a  train  knows  the  station  at  which 
a  passenger  intends  to  al^ht,  it  is  not  his  duty  as 
to  such  passenger  to  call  out  the  names  of  inter- 
mediate stations,^**  although  it  is  within  the  scope 
of  the  authority  of  the  conductor  to  announce  to  a 
passenger,  at  his  request,  the  name  of  the  station  at 
which  the  train  is  then  stopped,  to  state  to  him  the 


length  of  time  Hie  train  iriU  remain  there,  and  to 
hold  the  train,  in  aoeordanee  with  the  answer,  tox 
the  time  so  designated.^ 

1272]  2.  Swfflnlwiry  of  Annovncement  or  No- 
tin.  Except  where  extraordinary  circumstances, 
such  as  the  conditions  of  age,  sex,  or  physical  in- 
firmity, brii^  it  within  the  scope  of  the  condnfitor's 
duty  toward  a  passei^;er  to  give  him  personal  notice 
that  his  particular  station  has  been  reached,^'  a  gen- 
eral announcement  or  notice  to  the  passengeiB  on 
the  train,  given  a  reasonable  time  before  they  ore 
to  get  off,  for  the  purpose  of  enabling  them  to  alight 
at  the  proper  station,  is  all  that  is  required,  personal 
notice  to  each  passenger  of  the  station  where  he  is 
to  alight  not  being  necessary,^'  and  any  promise  to 
give  special  notice  will  be  deemed  beyond  the  au- 
thority of  the  conductor  or  other  agent,  and  not 
binding  on  the  carrier.^'  The  carrier  need  not  in- 
sure that  a  passenger  will  hear  such  an  announce- 
ment;^^ but  this  duty  is  ordinarily  performed  when 
the  name  of  the  station  is  announced  so  clearly  and 
distinctly  in  each  car  that  persons  therein  having 
ordinary  hearing  and  paying  ordinary  attention  will 
hear  it,^*  and  in  the  absence  of  knowledge  of  a 
passei^r's  infirmity  the  carrier  is  not  responsible 
if  the  announcement  is  not  properly  heard  by  a  pas- 
senger who  is  deaf."    The  announcement  of  the 


notice  that  the  train  had  stopped, 
or  was  about  to  stop,  at  her  destina- 
tion, either  by  c»Ulnir  the  station 
distinctly,  or  by  personal  notice. 
Southern  R.  Co.  v.  Hsrron,  18  Ala. 
A.  415,  68  S  fiSl. 

as.  See  Bupra  fi  1264;  Infra  SS 
1366-1368,  136S. 

63.  See  statutory  provisions.  And 
•ee  Chesapeake,  etc.,  R.  Co.  v.  Robin- 
son. 136  Ky.  850.  123  SW  308. 

64.  Seaboard  Alr-Une  K.  Co.  v. 
Ralney,  122  Ga.  307,  60  SB  88,  108 
AmSR  134,  2  AnnCas  67B  and  note; 
Southern  R.  Co.  v.  Hobbs,  118  Oa. 
227,  45  SB  23,  61  LRA  Wj  Oulf,  etc,, 
R.  Co.  V.  Basby.  (T«.  Civ.  A.)  1X7 
SW  264. 

[al  VMHOffer  asleep. — The  fail- 
ure of  a  railroad  company  duly  to 
announce  fo  passengers  the  arrival 
of  Its  train  at  a  regular  station  Is 
no  cause  of  action  against  It  to  a 
tmssenger  carried  beyond  the  station 
where  ne  was  soundly  asleep  when 
the  train  arrived  and  departed,  al- 
thouRh  he  alleged  that  he  was  very 
easy  to  awake  and  the  announce- 
ment of  the  station  would  have 
aroused  him.  Seaboard  Air-Line  R. 
Co.  V.  Ralney,  122  Ga..  307,  60  BE  88, 
106  AmSR  134,  2  AnnCaa  676.  Duty 
to  awaken  sleeping  passenger  see 
Infra  i  1273. 

66.  Gulf,  etc.,  R.  Co.  v.  Bagby. 
(Tex,  Civ.  A.)  127  SW  254;  Missouri, 
etc.  R,  Co.  V.  Mlllea-,  20  Tex,  Civ.  A. 
E70,  60  SW  168. 

ea  Atlanta,  etc..  R.  Co.  v.  Dlck- 
erson,  89  Ga.  465,  16  SE  684;  Mis- 
souri, etc.,  R.  Co,  V.  Morgan,  49  Tex. 
Civ,  A,  212,  108  SW  724:  Houston, 
etc.,  R,  Co.  V.  Goodyear,  28  Tex.  Civ. 
A.  206,  66  SW  862. 

[aj  IB  Htm  abaeaoe  of  »  outom 
to  cm  Biciiate  for  passengers  to  get 
off.  »  company  Is  not  bound  to  gTve 
any  signal  for  such  purpose  axter 
having  stopped  its  train  and  kept  It 
Bt&nding  by  the  station  a  sufllclent 
time  to  allow  passengers  to  alight 
by  the  etxerclse  of  ordinary  and  rea- 
sonable diligence  on  thtfir  part.  At- 
lanta, etc..  R.  Co.  V.  Dickerson,  88 
<3&.  456,  16  SE  634. 

67.  Ala. — L^uiavtlle,  etc.,  R.  Co. 
v,  Myers.  (A.)  70  8  186. 

Ind. — Pennsylvania  Co.  v.  Hoag- 
land,  78  Ind.  203, 

Ky. — liOulsvlUe,  etc..  R.  Co,  v, 
JenlElns,  16  KyL  288. 

Miss. — Louisville,  etc..  R.  Co.  v. 
Maak,  64  Ules.  788.  2  8  860;  Carson 
V.  iMthers,  67  Miss.  «60. 

S.  C. — ^Wilson  V.  Soutihem  R  Co., 
91  8.  a  17,  76  SB  1014. 


Tex. — Missouri,  etc,  R.  Co.  v. 
Dickerson,  (Civ.  AJ  163  SW  938: 
Missouri,  etc.  R.  Co.  v.  Redus,  66 
Tex.  Civ.  A.  206,  US  SW  208;  Tmas, 
etc.,  R.  Co,  V.  Pollard,  2  Tex.  A.  Civ. 
Ca&  j  481. 

68.  8t.  X^uis,  etc.,  R,  Co.  v. 
Henry,  (Okl.)  149  P  132;  Tmtas,  etc. 
R.  Co.  V.  Richardson,  (Tex.  Civ.  A.) 
143  SW  722, 

ee.  Tennessee  Cent.  R.  Co.  v, 
Brashw,  97  SW  349,  29  KyL  1377. 

70.  Louisville,  etc,  R.  Co.  v.  My- 
ers, (Ala.  A.)  70  S  186;  Louisville, 
etc.  R.  Co.  V,  Cook,  12  Ind,  A.  109, 
38  NE  1104. 

71.  Missouri,  etc.,  R.  Co,  v.  Prloe, 
48  Tex.  Civ,  A.  210.  106  SW  700. 

7X  Southern  R.  Co.  v.  Herron,  12 
Ala.  A.  416,  68  S  S61:  Gllkerson  v. 
Atlantic  Coast  Line  R.  Co.,  99  S.  C. 
426,  83  SB  692.  LRA1916C  664  and 
note,  AnnCa8l916B  248  and  note; 
Chicago,  etc.,  R.  Co,  v,  Boyle*.  11 
TexrCiv.  A.  622,  23  bW  247:  Nelson 
V.  Chicago,  etc,  R.  C!o,,  110  Wis.  214. 
109  NW  913. 

73.  Ala. — Central  of  Georgia  R. 
Co.  V.  Crane.  189  Ala.  538,  66  S  604 
[rev  II  Ala.  A.  249,  66  S  866];  South- 
em  R.  Co.  V.  Herron.  12  Ala.  A.  416, 
68  S  561. 

Ark. — St.  Louis,  etc,  R.  Co.  v, 
Needham,  122  Ark.  684,  184  SW  47. 

Ky. — Louisville,  etc.,  R,  Co.  v, 
Johnson,  168  Ky.  861,  182  SW  214, 
LRA1916D  614, 

Okl. — St.  Louis,  etc,  R.  Co.  v. 
Lilly,  153  P  810. 

Tex. — Texas  Midland  R.  Co.  v. 
Terry.  27  Tex.  Civ.  A.  341,  66  SW 
697;  St.  Louis  Southwestern  R.  Co, 
V.  Ricketts.  22  Tex.  Civ.  A.  616,  54 
SW  1090:  Houston,  etc,  R.  Co.  v. 
Cohn,  22  Tex,  Civ.  A.  11,  63  SW  698: 
Missouri,  etc,  R.  Co.  v.  Miller,  20 
Tex,  Civ.  A.  670,  60  SW  168;  St. 
Louis,  etc,  R.  Co,  v.  Mc(7unough, 
(Ctv,  A.)  33  SW  28B:  Chicago,  etc, 
R.  Co.  v,  Boyles,  11  Tax.  Civ.  A.  S22, 
33  SW  247. 

[a]  Blowing  station  alnal  and 
annoosolng  stwlou.— The  blowing  of 
a  station  signal  for  a  passenger's 
ticketed  station  and  the  announce- 
ment of  the  station  by  the  conductor 
and  the  train  porter  in  the  car  in 
which  he  is  ndlng  notifies  him  of 
his  destination  In  the  proper  and 
customary  way,  within  tlie  rule  that 
a  carrlw'a  duty  in  this  rMpect  is 

tierformed  if  the  name  of  a  station 
B  so  announced  by  a  train  employee 
as  to  Inform  the  passengM*  thereof 
a  reasonable  time  betoTB  he  la  to 
cat  off.    Cantral  of  asorgla  R.  Co. 


V.  Crane,  11  Ala.  A.  249,  66  S  866. 

[b]  The  palling  of  a  station  br 
the  employees  of  a  oaxrlsr  Is  notice 
to  passengers  bound  for  that  station 
to  alight  when  the  train  stops  there. 
Houston,  etc,  R.  Co.  v,  Dotson,  16 
Tex.  Civ.  A.  73,  38  SW  642. 

[c]  '  At  Jnnotlon<— ^An  adult  pas- 
senger apparently  of  ordinary  intelli- 
gence, and  In  full  possession  of  her 
senses.  Is  bound  to  take  notice  of  her 
route  and  to  make  the  necessary 
change  of  cars,  ajid  the  carrier  Is 
not  reaulred  to  give  her  special  no- 
tice ot  the  necessity  therefor;  so 
that  if  It  announces  the  arrival  at 
a  junction  where  It  is  necessary  to 
(diange  for  points  on  the  line  of  a 
connecting  carrier  it  Is  not  liable 
for  carrjnng  the  passenger  beyond 
the  junction.  St  Louis,  etc,  R,  Co, 
v.  Needham,  122  Ark.  684.  184  SW 
47;  St.  Louis,  etc,  R.  Co.  v.  Lilly, 
(Okl,)  163  P  810. 

[d]  Wheve  a  paasMiger  la  able  to 
nuive  abont  la  an  orduary  manntr. 
although  suffering  from  inflrmities, 
the  carrier  Is  not  bound  to  notify 
him  specially  that  the  stop  has  been 
made  at  his  station,  although,  when 
he  presents  himself  to  alight  he  Is 
entitled  to  aid.  Louisville,  etc,  R, 
Co.  V.  Johnson,  168  Ky.  361,  182  SW 
214.  LRA1916D  614. 

74.  Oage  v.  Illinois  Cent.  R.  Co., 
75  Miss,  17,  21  S  667;  Chicago,  etc. 
R.  Co.  V,  Boyles,  11  Tex.  Civ,  A.  622, 
33  SW  247.  See  also  cases  supra 
note  73.  But  see  Louisville,  etc., 
R.  Co.  V,  Quick,  126  Ala.  658,  26  S 
14  (holding  that,  where.  In  an  action 
amJnvt  a  carrier  for  carrylnR  plain- 
tiff beyond  her  destination,  the  evi- 
dence tended  to  show  that  the  con- 
ductor had  promised  to  inform  her 
when  the  train  arrived  at  her  desti- 
nation, and  that  ^e  had  relied  on 
this  promise,  a  charge  that  if  this 
was  true  plaintiff  was  not  obliged 
to  listen  for,  or  to  depend  on,  the 
call  of  the  station  by  the  hrakeman 
Is  correct). 

78.  Chesapeake,  etc.,  R.  Co.  v. 
Robinson,  136  Ky.  850,  123  SW  308. 

76.  Chesapeake,  etc.,  R.  Co,  v. 
Robinson.  136  Ky,  860.  123  SW  308; 
Laub  V.  Chicago,  etc,  R,  Co.,  118  Mo. 
A.  488,  94  SW  660;  Missouri,  etc., 
R.  Co.  V.  Mlddlston.  (Tex.  Civ.  A.) 
172  SW  1114:  Texas,  etc..  R.  Co,  v. 
Rlchaj^laon.  (T«x.  C»v.  A.)  148  SW 
722;  Texan  Midland  R.  Co.  v.  Terry, 
27  Tex.  Civ.  A.  241.  66  SW  097. 

77.  Texas  Midland  R.  Co.  v. 
Terry.  27  Tex.  (»t>A.  841,  fB  SW 
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[§§  1272-1274 


station  need  not  be  made  by  the  conductor  person- 
ally;" it  is  sufficient  if  it  is  made  by  any  employee 
of  the  carrier."  But  an  announcement  by  a  person 
not  an  employee  of  the  company  is  not  bindii^  on 
the  carrier.*" 

[$  1273]  3.  Awakening  Passenger.  There  is  no 
duty  to  awaken  a  passenger  in  order  to  advise  him 
that  his  destination  is  reached  and  to  enable  him 
to  get  ofE  the  train,*^  and  a  failure  to  comply  with 
a  promise  made  by  the  conductor  to  that  effect, 
whereby  the  passenger  is  carried  beyond  his  station, 
will  impose  no  liability  on  the  company,*'  although 
it  has  been  held  that  the  carrier  may  be  liable  for 
the  conductor's  failure  to  comply  with  his  promise 
to  awaken  and  to  assist  a  disabled  passenger,^^  and 
this  has  been  held  to  apply  to  a  promise  to  awaken 
a  passenger  who  announced  that  he  was  very  tired 
and  probably  would  not  be  awake  when  he  reached 
his  destination  at  an  early  hour  in  the  morning." 

Passenger  in  sleeping  car.  It  has  been  held  that 
it  is  the  duty  of  the  r^lroad  company  to  awaken 
seasonably  a  passenger  who  has  a  sleeping  car  ticket 


to  an  intermediate  point  on  its  line,  so  that  he  may 
safely  and  comfortably  prepare  to  make  the  change 
and  to  continue  his  journey  to  the  point  on  the  line 
called  for  by  his  passenger  ticket,"  although  there 
is  also  a  corresponding  duty  on  the  part  of  the 
sleeping  car  company."^ 

1274]  J.  Duty  in  OonuectiOB  with  Alighting 
ot  Passenger.  In  the  absence  of  special  circum- 
stances the  carrier  performs  its  whole  duty  by  con- 
veying the  passenger  to  his  destination  and  giving 
him  notice  and  a  reasonable  opportunity  to  leave  the 
train and  it  is  then  the  duty  of  the  passenger  to 
exercise  reasonable  care  in  r^;ard  to  alighting  at 
the  proper  place  or  station,"  and  without  unneces- 
sary delay."  There  is  no  obligation  on  the  carrier 
in  an  ordinary  case  to  see  that  the  passenger  does 
in  fact  leave  the  train  at  his  proper  station,""  or  to 
furnish  him  assistance  in  doing  so,^^  unless  the  pas- 
senger becomes  ill  or  is  suffering  from  a  disability, 
to  Uie  knowledge  of  the  carrier,  making  assistance 
necessary,  or  requiring  a  longer  delay,  in  which 
ease  notice  of  such  fact  should  be  given  to  the  con- 


7B.  SouUiern  R.  Co,  v.  O'Brran, 
116  Ga.  669,  42  SS  42. 

79.  Soumern  R,  Co.  v.  O'Bryan. 
116  Ga.  65»,  42  SE  42. 

80.  Columbus,  etc..  R.  Co.  v.  Far- 
rell,  SI  Ind.  408;  LoulBvllle.  etc.,  R. 
Co.  V.  Cook,  12  Xnd.  A.  109.  28 
1104. 

[a]  A  carrier  Ui  not  Iwnnd  by  tta« 
st»t«mants    or   aet«   of  pasi«iv«r« 

which  tend  to  mfslead  another  pas- 
senKor  as  to  th©  arrival  of  the  train 
at  nls  destination.  Louisville,  etc., 
R.  Co.  V.  Cook,  12  Ind.  A.  109,  38  NE 
1104. 

81.  Ga, — Seaboard  Air-Line  R.  Co. 
V.  Ralney,  122  Ga.  307,  50  SE  88.  106 
AmSR  134,  2  AnnCas  675  and  note. 

Ind. — McClelland  v.  Louisville, 
etc.,  R.  Co..  94  Ind.  276. 

Mich. — Nichols  v.  Chicago,  etc.,  R. 
Co.,  90  Mich.  203,  51  NW  364. 

Misfl. — Wilson  V.  New  Orleans,  etc., 
R.  Co.,  68  Misa.  9,  8  S  380. 

Mo. — Atkinson  v.  Pacific  R.  Co.,  90 
Mo.  A.  489. 

Tex. — Texas  Pac.  R.  Co.  v.  James, 
82  Tex.  306,  18  SW  689,  15  LRA  347; 
Texas,  etc.,  R.  Co.  v.  Alexander,  (Civ, 
A.)  30  SW  1113. 

B3.  Nunn  v.  Oeoreia  R.  Co..  71  Ga. 
710,  61  AmR  284;  Sevier  v.  Vicksburg, 
etc.,  R.  Co.,  61  Miss.  8,  48  AmR  74; 
St.  Louis  Southwestern  R.  Co.  v.  Mc- 
Cullough,  18  Tex.  Civ.  A.  634.  46  SW 
324;  Missouri,  etc.,  R.  Co.  v.  Ken- 
drlck,  (Tex.  Civ.  A.)  32  SW  42. 

83.  welghtman  v.  Louisville,  etc., 
R.  Co.,  70  Miss.  563.  12  S  886,  35  Am 
SR  660,  19  LRA  671;  Nelson  v.  Chi- 
cago, etc.,  R.  Co.,  130  Wis.  214.  109 
NW  933.  But  see  TUlery  v.  Bond, 
38  Fed.  826  (where  plaintiff  who  was 
shown  to  be  a  morphine  eater  and 
subject  to  spells  of  drowsiness  claim- 
ed that  on  entering  a  train  she  in- 
formed the  conductor  that  she  was 
sick,  and  that  he  promised  to  let  her 
know  when  she  reached  her  destina- 
tion, but  that  he  failed  so  to  do,  and 
that  she  did  not  hear  the  station 
called,  and  her  attorney  who  was 
familiar  with  the  locality  testified 
that  he  got  ofF  at  the  station,  but 
did  not  hear  It  called,  but  the  train 
porter  testified  positively  that  the 
station  was  called  and  gave  reasons 
why  he  knew  It,  and  the  conductor 
denied  that  plaintiff  had  any  con- 
versation with  him  about  informing 
her  of  her  station,  it  was  held  that 
the  evidence  was  not  sufficient  to 
warrant  a  recovery  akalnst  the  com- 
pany for  carrying  plalntlflC  beyond 
her  station). 

[a]  Parslrtla. — Where  one  who  had 
suffered  an  attack  of  paralysis  took 
defendant's  train  to  go  home  and  In- 
formed defendant's  servants  In 
charge  of  the  train  that  he  was  111 
and  on  his  way  home,  and  requested 
that  he  be  called  in  order  to  get  off 


at  his  destination,  but  he  did  not 
hear  the  call  for  such  place,  and  was 
carried  by,  as  a  matter  of  law  the 
carrier  was  under  the  duty  of  rea- 
sonable anticipation  of  Injury  from 
such  negligence.  Nelson  v.  Chicago, 
etc.,  XL  Co.,  130  Wis.  214,  109  NW 
933. 

84.  Gilkerson  v.  Atlantic  Coast 
Line  R.  Co.,  99  S.  C.  426.  83  SE  592, 
LRA1915C  664,  AnnCasI916B  248. 

[a]  Beaaona  for  rule. — "The  ques- 
tion Is  not  whether  It  is  the  duty, 
ordinarily,  of  a  conductor  to  awake 
a  sleeping:  passenger,  but  whether  It 
is  his  duly  to  render  assistance  to  a 
passenger,  in  order  that  ho  may 
alight  from  the  train  at  the  proper 
time,  when  his  physical  condition 
renders  such  assistance  necessary, 
and  the  conductor  has  knowledge  of 
such  fact.  Under  such  circum- 
stances, a  promise  on  the  part  of  the 
conductor  Is  merely  incidental  to  his 
duty  to  render  assistance  to  pas- 
sengers. In  getting  off  the  train  when 
he  has  notice  of  the  fact,  that  his 
aid  Is  needed.  This  Is  not  a  case  In 
which  the  passenger  was  attempting 
to  convert  an  ordinary  coach  into  a 
sleeping  apartment,  but  where  he 
was  afraid  he  would  be  overcome  by 
sleep,  involuntarily,  on  account  of  his 
physical  condition,  and,  therefore, 
sought  the  assistance  of  the  conduc- 
tor, In  order  that  he  might  be  In  a 
condition  to  make  the  necessary 
change  of  cars,"  Gilkerson  v.  At- 
lantic Coast  Line  R.  Co.,  99  S.  C.  426, 
428.  83  592,  LRA191BC  684.  Ann 

Casl914B  248. 

86.  Pullman  Co.  v.  Lutz,  164  Ala. 
517,  46  S  676,  129  AmSR  67.  14  LRA 
NS  907  and  note;  Alrey  v.  Pullman 
Palace  Car  Co.,  60  La.  Ann.  648,  23 
S  612. 

86.  See  infra  {  1536. 

87.  Waldrop  v.  Nashville,  etc,  R. 
Co..  183  Ala.  226.  62  S  769;  West 
Chicago  St.  R.  Co.  V.  Buckley,  102 
111.  A.  314  [aff  200  111.  260.  65  NE 
7081;  Frazier  v.  New  York,  etc.,  R. 
Co.,  ISO  Mass.  427,  62  NE  731.  See 
also  supra  j  1263. 

[a]  A  street  oar  oompany  is  bound 
to  afxord  its  passengers  a  safe  place 
to  alight;  It  has  the  right  to  select 
such  place,  and  If  It  does  so,  and 
affords  the  passenger  a  reasonable 
time  in  which  to  alight  at  the  end  of 
his  Journey,  its  duty  as  a  carrier  la 
at  an  end.  West  Chicago  St,  R.  Co, 
V.  Buckley.  102  Til.  A.  314  [aft  200 
111.  260.  65  NB  708]. 

88.  St.  Louis  Southwestern  R.  Co. 
V.  Rtcketts,  22  Tex.  C'V.  A.  515,  64 
SW  1090. 

Oarrled  past  d>rtlP»tlon  I17  veMoa 
of  TWMengWa  neglect  see  supra 
g  1266. 

Contrllmtorj  aegUgaooe  in  aUfbt- 
Ing  ge&enllT  see  Infra  S  1600. 


89.  Missouri,  etc.,  R.  Co.  v.  Ken- 
drlck,  (Tex.  Civ.  A.)  32  SW  42. 

"It  Is  the  duty  of  passengers  to  be 
ready  to  disembark  with  reasonable 
dispatch,  80  as  not  to  delay  the 
moveinent  of  trains,  or  unnecessarily 
Impede  travel  or  oommerce."  Mis- 
souri, etc.,  R.  Co.  V,  Kendrlck,  (Tex. 
Civ.  A.)  32  SW  42,  43. 

90.  111. — Chicago,  etc.,  R.  Co.  t. 
Meyer,  127  111.  A,  314. 

Ind, — Louisville,  etc..  R.  Co,  t- 
Cook,  12  Ind.  A.  109,  38  NB  1104. 

Ky. — Cain  v.  Louisville,  etc,  R.  Co., 
84  SW  683,  27  KyL  201. 

Miss, — Gage  v.  Illinois  Cent.  R.  Co., 
76  Miss.  17,  21  S  667. 

Tex.— St.  Louis  Southwestern  R 
Co.   V.  Stone-DelAne,   (Civ.  A.)  166 

[a]  xiliutraUons. — (l)Whereaglrl 
fifteen  years  old,  a  passenger  on  a 
train,  voluntarily  leaves  It,  by  mis- 
take, at  a  station,  before  her  destina- 
tion Is  reached,  there  Is  no  duty  of 
the  conductor  to  discover  this  fact 
and  to  have  her  return  to  the  train. 
Cain  v,  Louisville,  etc.,  R.  Co.,  84 
SW  683,  27  KyL,  201.  (2)  A  railroad 
company  is  not  liable  for  taking  a 
child  seven  years  old  beyond  nls 
station,  notwithstanding  the  cour- 
teous promise  of  the  conductor  to 
look  after  the  boy  and  to  request  his 
successor  so  to  00.  And  the  answer 
of  the  second  conductor  to  the  father 
that  the  boy  was  not  on  the  train, 
the  company's  duty  ended  when  the 
station  was  called  out  Gage  v. 
Illinois  Cent.  R  Co.,  76  Miss.  17,  21 
S  657. 

[b]  Xnazpexlntoed  uane&rsr, — Al- 
though the  conductor  Knows  that  the 
passenger  Is  ignorant  and  inexperi- 
enced, he  is  not  bound  to  anticipate 
that  he  will  attempt  to  leave  the 
train  before  he  is  advised  by  the 
men  In  charge  of  the  train  that  the 
train  has  reached  his  station.  Louis- 
ville, otc.  R.  Co.  v.  Cook,  12  Ind.  A. 
109.  38  NB  1104. 

[c]  Tbe  brakeman  of  a  train  Is  not 
bound  to  know  or  ascertain  the  desti- 
nation of  a  particular  passenger, 
unless  Inquiry  Is  made  of  him  by 
such  passenger,  and,  where  one  of 
the  passengers  walks  to  the  car  plat- 
form on  the  arrival  of  the  train  at  a 
station,  he  has  a  right  to  assume 
that  the  passenger  knows  that  the 
station  Is  his  destination,  and  the 
fact  that  he  assists  such  passenger 
to  alight  does  not  render  the  com- 
pany liable  for  failure  to  carry  the 

Easseneer  to  his  station  further  on, 
rOulsvTlle.  etc.,   R,  Co.  v.  Cook,  13 
Ind.  A.  109.  38  NB  1104, 

91.  See  infra  fi|  1362,  1863. 

92.  Central  of  Georgia  R.  Co,  v. 
Madden.  135  Ga  205,  69  SB  165.  31 
LRANS  813  and  note,  21  AnnCas  1077 
and  note;  New  Orleans,  etc.,  R.  Co. 


For  later  omm,  derelopments  and  thtaigm  In  the  law  see  cumulative  Annotations,  same  title,  oagf  an 

Digitized  by 


§§  1274-1275] 


CABBIBB8 


[IOC.  J.]  831 


ductor."  Nor  need,  the  carrier  ordinarily  assist  or 
care  for  a  passenger  after  it  has  properly  delivered 
him  at  his  destination,"  as  while  he  makes  prepara- 
tion further  to  continue  his  journey."'  But  where 
the  carrier  negligently  permits  a  passenger  to  leave 
the  train  at  a  station,  knowing  that  such  station  is 
not  the  passenger's  destination,  and  knowing  or 
having  reason  to  know  that  the  passenger  believra 
such  station  to  be  his  destination,  without  warning 
him  of  the  mistake  he  is  making,  it  will  he  liable 
to  such  passenger  for  such  actual  damages  as  proxi- 
mately result  to  him  from  such  negligence,  and 
in  such  a  case  it  is  the  duty  of  the  trainman,  at  the 
passenger's  request,  to  signal  the  train  to  stop  and 
to  give  him  opportunity  to  reboard  the  same.^* 

t$  1275]  K.  Time  of  Transportation;  Delay— 
1.  In  General.  It  is  the  duty  of  the  carrier  to  exer- 
cise ordinary  eare  and  skill  to  carry  a  passenger  to 
his  destination  within  a  reasonable  time,*"  and  hence, 
unless  the  contract  expressly  stipulates  against  lia- 
bility for  such  delay,"  the  carrier  is  liable  for  dam- 
ages arising  from  an  unreasonable  delay  occasioned 
by  the  fault  or  n^l^nce  of  the  employees  in  ehaz^ 


of  the  carrier's  business,*  even  though  the  fault  of 
such  employees  is  willful;'  and  such  a  delay  is  not 
excused  by  a  statutory  prohibition  against  the  car- 
rier's employees  remaining  on  duty  more  than  a 
specified  number  of  consecutive  hours." 

When  carrier  not  liable.  A  common  carrier,  how- 
ever, is  not  an  insurer  as  to  the  time  when  a  pas- 
senger will  reach  his  destination,'*  unless  it  makes 
a  special  contract  to  that  effect;  and  it  has  been 
held  that  neither  the  ticket  agent  selling  a  ticket 
nor  the  conductor  taking  it  has  authority  to  make 
such  a  contract,"  although  the  passenger  may  rely 
on  the  statements  of  the  ticket  agent,  made  at  the 
time  of  the  purchase  of  his  ticket,  in  regard  to  the 
time  of  arrival  of  the  train  at  his  destination,'  and 
that  where  in  case  of  a  delay  the  passenger,  on  the 
conductor's  advice,  takes  the  train  of  another  line, 
on  which  he  is  also  delayed,  the  first  carrier  is  liable 
for  such  second  delay.^  In  the  absence  of  a  special 
contract  the  carrier  is  not  liable  for  a  delay,  or 
for  failure  to  comply  with  its  published  schedule, 
where  such  delay  is  not  due  to  negligence  on  its 
part,'  as  where  it  is  caiued  by  an  act  of  God  or 


V.  Statham,  42  Miss.  607,  9?  AmD 
478  and  note;  DemtRg  v.  Chicago, 
etc.,  R.  Co.,  80  Mo.  A.  152;  Gilkerson 
V.  Atlantic  Coast  Line  R.  Co.,  &8  S. 
C.  426,  63  SE  592,  LRAIBIGC  6«4, 
AnnCasl916B  248. 

AMlataaos  of  paasangws  gmmJXj 
see  Infra  t  1353. 

93.  New  Orleans,  etc.,  R.  Co.  v. 
Statham,  42  Miss.  607,  97  AmD  478. 

94.  Waldrop  v.  Nashville,  etc..  R. 
Co.,  183  Ala.  226.  62  S  769;  Interna- 
tional, etc..  R.  Co.  V.  Doolan,  56  Tex. 
Civ.  A,  503,  120  SW  1118. 

[a]  At  wrong"  ■t^ttoXL^ — ^Where 
plaintiff  sued  a  railroad  for  helng 
carried  past  her  destination,  a  charge 
that  It  was  the  company's  duty  to 
keep  the  depot  at  the  place  where 
plaintiff  alignted  warmed  for  a  cer- 
tain period  after  the  arrival  of  trains, 
and  if,  from  Its  failure  so  to  do, 
plaintiff  was  Injured  the  company 
was  liable,  was  erroneous,  in  that  it 
failed  to  make  liability  depend  on 
the  question  as  to  whether  or  not 
the  carrier  was  guilty  of  negligence 
in  carrying  plaintiff  past  her  destina- 
tion, since  the  company  owed  no  duty 
to  plaintiff  after  arrival  at  such 
wrong  destination.  St.  Louis  South- 
western R.  Co.  V.  Ricketta,  22  Tex. 
Civ.  A.  515,  54  SW  1090. 

86.  Waldrop  v.  Nashville,  etc.,  R 
Co..  183  Ala.  226,  62  S  769;  Interna- 
tional, etc.,  R.  Co.  V.  Doolan.  56  Tex. 
Civ.  A.  503.  120  SW  1118. 

96.  Campbell  v.  Seaboard  Air  Line 
R.  Co.,  83  S.  C.  448,  65  SE  628.  23 
LRANS  1056,  137  AmSR  824;  Texas, 
etc.,  R.  Co.  V.  Richardson,  (Tex.  Civ. 
A.)  143  SW  722;  Klrkland  v.  Texas, 
etc.,  R.  Co.,  (Tex.  Civ.  A.)  140  SW  505. 

97.  Campbell  v.  Seaboard  Air  Line 
R.  Co.,  83  S.  C.  448,  65  SE  628,  23 
LRANS  1056,  137  AmSR  824;  Klrk- 
land v.  Texas,  etc,,  R.  Co.,  (Tex.  Civ. 
A.)  140  SW  505. 

98.  Ark. — Arkansas  Cent.  R.  Co.  v. 
Janson.  90  Ark.  494,  119  SW  648. 

Ga, — Central  of  Georgia  R.  Co.  v. 
Wallace,  141  Ga.  51.  80  SE  282,  49 
LRANS  429.  AnnCasl915A  1076. 

Ind. — Baltimore,  etc.,  R  Co.  v. 
Davis,  44  Ind.  A.  376,  89  NE  403. 

Ky. — Southern  R.  Co.  v.  Miller.  129 
Ky.  98,  102,  110  SW  351,  33  KyL  606 
[clt  Cyc]. 

Mich. — Michigan  Cent,  R.  Co.  v. 
Coleman.  28  Mfch.  440. 

Mo. — Ferguson  v.  Missouri  Pac.  R. 
Co..  177  SW  616;  Green  v.  Missouri, 
etc.,  R.  Co.,  121  Mo.  A.  720,  97  SW 
646. 

N.  T. — Cormack  v.  New  York.  etc.. 
R.  Co..  196  N.  Y.  442.  90  NE  56.  25 
LRANS  1209.  17  AnnCas  949  and  note 
(with  all  reasonable  diligence). 

S.  C. — Latour  v.  Southern  R.  Co., 
71  S.  C.  532.  61  SE  265. 

Wash. — Leclalre  v.  Taeoma  R.,  etc., 
Co.,  9i  Wash.  167,  113  P  2(8. 


[a]  BcMon  for  role. — The  delay  of 
a  train  is  at  all  times  likely  to  de- 
range the  business  and  to  Imperil 
the  safety  of  others,  and  the  omcers 
of  every  train  are  as  much  bound  to 
look  to  their  running  time  for  the 
safety  of  other  trains  as  for  the  con- 
venience of  those  who  may  be  on 
board  their  own.  Michigan  Cent.  R. 
Co.  v.  Coleman,  28  Mich.  440. 

[b]  Degree  of  oare^A  carrier 
must  exercise  such  care  and  effort  to 
avoid  delay  to  a  passenger  as  is  due 
under  the  circumstances.  Latqur  v. 
Southern  R.  Co.,  71  S.  C.  532,  61  BE 
265. 

98.  Duckworth  v.  Lancashire,  etc.. 
R.  Co.,  84  L.  T.  Rep.  N.  S.  774;  Driver 
V.  London,  etc.,  R.  Co.,  16  T,  L.  H, 
293. 

1.  Ark. — Arkansas  Cent.  R,  Co.  v. 
Janson,  90  Ark.  494,  499,  119  SW  648 
[clt  Cyc]. 

Ky. — Southern  R.  Co.  v.  Marshall, 
111  Ky.  560,  64  SW  418,  20  KyL  813: 
Brown  v.  Louisville,  etc.,  R.  Co.,  7 
KyL  95,  13  Ky.  Op.  442. 

Miss.— St.  Clair  v,  Kaasaa  City, 
etc,  R.  Co..  76  Miss.  478,  24  S  904, 
71  AmSR  634. 

N.  Y. — Cormack  v.  New  York,  etc., 
R.  Co.,  196  N.  Y.  442.  90  NE  56.  25 
LRANS  1209,  17  AnnCas  949  and 
note;  Van  Busklrk  v.  Roberts,  81  N. 
Y.  661. 

N.  C. — Reeves  v.  Seaboard  Air  Line 
R.  Co^  149  N.  C.  244,  62  SE  1078. 

S.  C. — Woodward  v.  Southern  R. 
Co.,  99  S.  C.  251,  83  SB  591.  LRA 
1915C  477;  Taber  v.  Seaboard  Air 
Line  R.  Co.,  81  S.  C.  317,  62  SE  311. 

Tex. — St.  Louis  Southwestern  R. 
Co.  V.  Culver,  (Civ.  A.)  86  SW  628; 
International,  etc.,  R.  Co.  v.  Harder, 
36  Tex.  Civ.  A.  161,  81  SW  856. 

[a]  Selay  oauseA  by  gnanuitiiie 
regnlatloiu,^ — Where  the  ticket  agent 
of  a  railroad  company  Induced  a  pas- 
senger to  buy  a  ticket  for  a  route 
over  part  of  which  quarantine  regu- 
lations prevented  travel,  when  there 
were  other  routes  open,  the  carrier 
was  liable  in  damages.  St.  Clalt:  v. 
Kansas  City,  etc..  R.  Co.,  76  Miss.  473, 
24  S  904,  71  AmSR  534. 

[b]  Delay  In  honoring*  wder  for 
tioxete. — Where  a  railroad  company 
Issued  an  order  for  tickets,  which 
was  not  honored  for  over  ten  days 
because  the  agent  to  whom  the  order 
was  directed  did  not  before  that  time 
receive  notice  to  furnish  the  tickets, 
the  delay  was  unreasonable,  and  the 
company  was  liable  for  damages 
caused  thereby,  St,  Louis  South- 
western R.  Co.  v.  Culver,  (Tex.  Civ. 
A.)  86  SW  628. 

9.  Weed  v.  Panania  R.  Co.,  17  N. 
Y.  362,  72  AmD  474;  Milwaukee,  etc, 
R.  Co.  V.  PInney,  10  Wis,  SS2. 

Ja]  wmfU  detention  hr  oonanotor. 
—where  any  detention  Is  caused  by 


the  willful  and  unreasonable  delay 
of  the  officer  in  charge,  the  company 
itself  is  liable.  Weed  v.  Panama  R. 
Co.,  17  N.  Y.  362,  72  AmD  474. 

3.  Black  V.  Charleston,  etc.,  R.  Co.. 
87  S.  C.  241,  69  SB  230.  31  LRANS 
1184  and  note  (sixteen  hours,  under 
the  act  of  March  4,  1907  [34  U.  S. 
St.  at  L.  1416  c  2939]). 

4.  Cormack  v.  New  York,  etc.,  R. 
Co.,  196  N.  Y.  442.  90  NE  56,  24  LRA 
NS  1209,  17  AnnCas  949  and  note. 

a.  Cormack  v.  New  York,  etc.,  R. 
Co.,  196  N.  Y.  442,  90  NE  e<,  34  LRA 
NS  1209,  17  AnnCas  949. 

6.  Gerardy  v.  Louisville,  etc.,  R. 
Co.,  52  Misc.  466,  102  NYS  548. 

[a]  Special  contract  not  eata1>- 
lUlied, — A  statement  by  a  ticket 
agent,  on  selling  a  ticket  to  a  pas- 
senger, that  the  train  was  late,  but 
that  It  would  make  up  for  lost  time 
and  arrive  at  its  destination  on  time, 
and  a  similar  statement  by  the  con- 
ductor on  taking  up  the  ticket,  do 
not  establish  a  special  contract  bind- 
ing the  carrier  to  carry  the  passenger 
on  schedule  time.  Gerardy  v.  Louie- 
vllle,  etc.,  R.  Oo.,  62  Mlsc  4««,  102 
NYS  648 

7.  Turner  v.  Great  Northern  R 
Co.,  16  Wash.  218,  46  P  24S,  66  AmSR 
883 

[a]  BeMon  for  role. — "It  le  gener- 
ally the  fact  that  there  is  no  other 
person  than  the  ticket  agent  at  a 
railroad  station  who  can  give  travel- 
ers the  necessary  Information  as  to 
the  arrival,  departure  and  running 
time  of  trains,  and  the  rule,  as  for- 
mulated by  a  learned  text  writer,  Is, 
that  passengers  have  a  right,  until 
otherwise  Informed,  to  rely  on  In- 
formation received  by  them  from 
ticket  agents,  in  answer  to  inquiries 
concerning  those  matters,  provided 
they  do  not  disregard  other  reason- 
able means  of  Information,"  Turner 
V.  Great  Northern  R.  Co.,  15  Wash. 
213.  218,  46  P  243,  65  AmSR  883. 

Bepresentatlons  of  agent  gene1^• 
al^  see  supra  g  1116. 

8.  Turner  v.  Great  Northern  R. 
Co.,  15  Wash.  213,  46  P  243,  55  Am 
SR  883. 

9.  Sears  v.  Louisville,  etc..  R.  Co., 
66  SW  725.  28  KyL  152;  Taber  v. 
Delaware,  etc.,  R.  Co..  71  N.  Y.  489 
[aff  4  Hun  7651;  Gerardy  v.  Louis- 
ville, etc.,  R.  Co..  62  Misc.  466,  102 
NYS  548;  Mulligan  v.  Southern  R. 
Co..  84  S.  C.  171,  65  SB  1040;  Leclaire 
V.  Tacoma  R.,  etc,  Co.,  62  Wash.  167, 
113  P  268. 

[a]  Th«  oTerataootlnr  of  a  statloa 
la  not  nMClMrence  per  m,  nor  is  the 

company  liable  for  any  delay  caused 
by  reason  of  the  necessity  of  rpvera- 
Ing  the  motion  so  as  to  back  the 
train  Into  Ite  usual  stopping  place. 
Taber  v.  Delawan^etc.  R.  Co..  1' 
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inevitable  accident,^"  or  where  the  train  is  delayed 
by  the  wreck  of  wother  train,  oaused  without  n^- 
Ugeneej^^  and  in  such  a  ease  Uie  earner  a  not  bound 
by  the  conductor's  promise  to  furnish  the  passetngw 
other  transportation.^' 

Delay  in  staitinc.  The  failure  of  tiie  earner  to 
start  its  train  on  time  does  not  render  the  company 
liable  to  a  passenger  who  is  injured  thereby,^'  unless 
such  failure  constitutes  a  breach  either  of  an  ex- 
press contract^*  or  of  a  legal  obligation  created  by 
its  published  time-tables  and  notices/"  or  is  due  to 
its  negligence.^* 

On  fr^^t  train.  One  who  boards  as  passenger 
a  mixed  freight  and  passenger  train  takes  passage 
snbjeet  to  the  delays  incident  to  that  mode  of  con- 
veyance." For  any  unreasonable  delay  considering 
that  mode  of  conveyanoe,  ttie  passenger  has  redress 
for  the  actual  damages  occasioned  thereby;"  and,  if 
the  conduct  of  the  company  is  such  as  to  show  a 
wanton  or  willfiU  disr^ard  of  duty  to  suoh  passeur 
ger,  exemplary  damages  may  be  awarded.** 

Notice  of  special  engagements  or  business.  It  has 
been  held  that,  where  the  carrier  has  notice  of  the 


special  engf^ments  or  business  of  its  passengers, 
requiring  that  they  be  transported  promptly,  it  will 
be  liable  for  a  failure  to  transport  them  in  time  to 
meet  their  engagements,  if  it  is  reasonably  within 
its  power  so  to  do,  in  compliance  with  its  contract," 
but  that  where  no  such  notice  is  given  it  is  not  re- 
sponsible for  a  delay  which  might  have  been  avoided 
if  the  notice  had  been  given  in  time.*^ 

1276]  2.  Obligation  to  Oonfoim  to  Time- 
Tables.^  The  publication  of  a  time-table  imposes 
on  the  railroad  company  the  obligation  to  exercise 
all  reasonable  care  and  diligence  to  make  the  move- 
ments of  its  train  correspond  thereto,""  and  to  make 
advertised  connections.'*  But  this  obligation  is  not 
absolute  and  unconditional,'^  particulany  where  the 
time-table  contains  a  condition  that  the  carrier  does 
not  guarantee  the  punctuality  of  its  trains,  of  whidi 
condition  the  passenger  has,  or  is  chargeable  with, 
knowledge;"  and  therefore  in  the  a^ence  of  a 
speeial  contract,  the  carrier  will  be  liable  for  not 
nmning  on  schedule  time,  otdy  where  the  delay  is 
eaused  by  its  n^Iigenee." 


10.  Ky. — lioulavllle,  etc.,  R.  Co.  v. 
Bpurllns,  160  Ky.  819.  170  SW  192, 
AnnCaal91fiA  487. 

La. — Van  Horn  v.  Templeton,  11 
La,  Ann.  58. 

MIbb. — Alabama,  etc,  R.  Co.  v.  Pur- 
nell.  89  Miss.  662,  IS  S  473. 

N.  H. — Gordon  v.  Manchester,  etc., 
R.  Co^  62  N.  a  696,  18  AmR  97. 

N.  T. — Cormack  v.  New  York,  etc., 
R.  Co.,  196  N.  T.  442,  90  NB  66, 
24  LRANS  1809  and  note.  17  AnnCaa 
849;  Oerardy  v.  LoulsTille.  etc,  R. 
Co.,  52  MiBC.  466.  102  VtYS  648; 
Compton  V.  Itong  Island  R.  Co.,  1 
N7St  664. 

Tex.— Houston,  etc,  R.  Co.  v. 
Royers.  16  Tex.  Civ.  A.  18,  40  SW 
201. 

[a]  "Sk  iM  th»  <Mj  of  ths  canlsr 

to  exercise  reaaonable  foresight  in 
the  anticipation  of  obstructions  to 
travel;  to  use  all  available  means 
for  the  removal  of  such  obstructions, 
and  to  proceed  with  the  transporta- 
tion as  soon  as  practicable  after  such 
removal.  .  .  .  Where  all  this  has 
been  done,  the  intervention  of  an  act 
of  God  or  vis  major  exonerates  the 
carrier  from  lesal  liability  for  the 
delay."  Cormack  v.  New  York,  etc, 
R.  Co..  196  N.  Y.  442.  460,  80  NB  66. 
24  LRAN8  1209  and  note,  17  AnnCas 
848. 

[b]  A  anowstoxm  of  such  sever- 
ity uiftt  it  delays  a  train,  aithoug-h 
the  company  malces  strenuous  efforts 
to  clear  the  track,  must  be  classed 
as  an  act  of  Ood,  and  proof  of  its 
occurrence  and  effect  constitutes  a 
complete  defense  to  the  claim  of  a 

Kssenrer  for  damages  by  reason  ot 
Ing  delayed  thereby.  Cormack  v. 
New  York,  etc.,  R,  Co-  196  N.  Y.  442, 
80  NB  ^6,  U  LRANS  1208,  17 
AnnCaa  948  and  note. 

[cT  yioodi^Neither  the  InlUal 
corner  which  issues  a  possenser 
ticket  for  a  continuous  passage  over 
Its  own  and  connecting  lines  nor  the 
connecting  carrier  is  liable,  because 
of  the  issuance  of  a  ticket,  for  delay 
in  transportation  over  the  connecting 
lines  caused  by  unprecedented  floods 
and  high  water.  Louisville,  etc..  R. 
Co.  V.  Spurting,  160  Ky.  819,  170  8W 
192.  AnnCaslSlSA  487. 

11.  Southern  R.  Co.  v.  Hitler.  129 
Ky.  98.  102,  110  SW  351,  S3  KyL 
605  [clt  Cyc];  Cormack  v.  New  York, 
etc.,  R.  Co.,  196  N.  T.  442.  90  NE  66, 
24  LRANS  1209,  17  AnnCas  949. 

19.  Houston,  etc.,  R.  Co.  v.  Rogers, 
16  Tex.  Civ.  A.  19,  40  SW  201; 
Fitsgerald  v.  Midland  R.  Co.,  S4  L.  T. 
Rep.  N.  S.  771. 

ral  Dutr  to  faxttUh  spsdal  train. 
—Where  a  company  has.  by  its  ad- 
vertisements, contracted  to  use  only 
due  diligence  to  have  a  train  reach 


a  Junction  In  time  to  catch  a  con- 
necting  train,  and  its  failure  so  to 
do  arises  from  unavoidable  causes 
(floods),  It  Is  not  bound  to  forward  a 
passenger  by  special  train.  Flts- 
gerald  v.  Midland  R.  Co.,  84  U  T. 
Rep.  N.  8.  771, 

13.  Oerardy  v.  Louisville,  etc,  R. 
Co.,  62  Mlsc  456,  102  NYS  648. 

[a}  "Ths  msr*  taUar  of  a  ticket 
does  not  of  Itself  prove  a  contract 
upon  the  part  of  the  carrier,  or  im- 
pose upon  It  the  duty  to  have  a 
train  ready  to  start  at  the  time  at 
which  the  passenger  Is  led  to  expect 
it."  Oerardy  v.  Louisville,  etc.,  R. 
Co.,  S2  Mlsc  466,  467,  102  NTS  548. 

14.  Oerardy  v.  Louisville,  etc,  R. 
Co.,  52  Misc.  446.  102  NYS  548. 

18.  Oerardy  v.  Louisville,  etc.,  R. 
Co..  62  Mlsc  466,  102  NYS  648. 

le,  Buckmaster  v.  Great  Bastem 
R.  Co.,  28  L.  T.  Rep.  N.  S.  471. 

[a]  vsrUrmos  la  gvtOag  np 
steam. — The  failure  of  a  company  to 
start  an  ordinary  passenger  train, 
owing  to  the  neglect  of  the  fireman 
of  the  engine  to  get  steam  up.  Is 
not  an  accident,  but  an  act  of  negll- 

frence;  and  a  passenger  who  suffers 
OSS  by  the  delay  may  recover  his 
reasonable  damage,  as  well  as  the 
sum  which  he  was  compelled  to  pay 
for  a  special  train  to  carry  him  to 
his  destination.  Buckmaster  v.  Oreat 
Bastem  R.  Co«  28  L.  T.  Rep.  N.  S. 
471. 

17.  Fort  v.  Southern  R  Co.,  64 
S.  C.  423.  42  SB  196. 

18.  Green  v.  Missouri,  etc,  R.  Co., 
121  Mo.  A.  720,  87  SW  646;  Port 
v.  Southern  R.  Co.,  64  S.  C.  428,  42 
SB  196. 

19.  Fort  V.  Southern  R.  Co.,  64 
S.  c.  423.  48  BE  196.  See  also  infra 
I  1281. 

SO.  Foster  v.  Cleveland,  etc,  R. 
Co.,  56  Fed.  434:  Chappell  v.  Alabama 
Western  R.  Co.,  8  Oa.  A.  787,  70  SB 
208  (special  contract  to  transport 
theatrical  company  by  certain  time): 
Missouri  Pac  R.  Co.  v.  Curtis,  3 
Tex.  A.  Civ.  Caa.  I  Sll. 

fll.  Georgia  R.  Co.  v.  Hayden,  71 
Oa.  618,  61  AmR  874. 

Kaarare  of  OaneMe  where  ao 
aotiM  Is  flven  see  Inmi  S  1278. 

sa.  Penalty  for  fallnrs  to  atari 
train  oa  tbae  as  rsanirsd  ny  ndlp 
road  ooamlsaioB  see  supra  |  1069. 

33.  Savannah  etc.,  R.  Co.  v.  Bon- 
aud,  68  Oa.  180;  Cormack  v.  New 
York,  etc..  R.  Co..  196  N.  T.  442.  90 
NF]  56.  24  LRANS  1209,  17  AnnCas 
949;  LeBlanche  v.  London,  etc.,  R. 
Co..  1  C.  P.  D.  286,  6  BRC  892; 
HcCartan  v.  North-Bastem  R.  Co.,  54 
L.  J.  Q.  B.  441. 

34.  Coleman  v.  Southern  R.  Co., 
188  N.  C.  361.  60  SB  690;  Taber  r. 


Seaboard  Air  Line  R.  Co..  84  S.  C. 
291,  66  SB  298,  19  AnnCaa  1182; 
Taber  v.  Seaboard  Air  Une  R.  Co., 
81  S.  C.  S17,  62  BB  811. 

86.  Sears  v.  Bastern  R.  Co.,  14 
Allen  (Mass.)  433.  92  AmD  780;  Van 
Camp  V.  Michigan  Cent  R.  Co..  137 
Mich.  467,  100  NW  771;  Cormack  v. 
New  York,  etc.,  R.  Co.,  196  N.  Y.  443, 
90  NB  66,  24  LRANS  1209.  17  AnnCas 
949;  Oerardy  v.  Louisville,  etc,  R. 
Co..  52  Mlsc  466.  102  NTS  648. 

[a]  Boaerved  zlflit.— Railroad  cor- 
porations, by  advertising  the  hours 
when"  trains  will  start,  agree  with 
holders  of  tickets  that'  trains  shall 
start  at  the  hours  named,  but  with 
an  implied  reservation  or  power  to 
change  the  hours  on  giving  reason- 
able notice.  Sears  v.  Eastern  R.  Co., 
14  Allen  (Mass.)  483,  92  AmD  7.80; 
Van  Camp  v.  Michigan  Cent.  R.  Co.. 
137  Mich.  467,  100  rfsv  771. 

as.  Mulligan  V.  Southern  R.  Co., 
84  S.  C.  171,  66  SB  1040;  McCartan 
V.  North-Bastern  R.  Co.,  B4  Ii.  J.  Q.  B. 
441;  Driver  v.  I^ndon,  etc,  R.  Co, 
16  T.  L.  R.  298. 

[a]  Fart  of  oontxaet.— Where  the 
time-tables  of  a  company  contain  a 
condition  which  In  effect  provides 
that  the  company  refuses  to  guar- 
antee the  punctuality  of  Its  trains 
according  to  the  time  mentioned, 
such  condition  forms  a  part  of  the 
contract  with  a  passenger,  and  no 
recovery  can  be  had  for  expenses 
to  which  the  passenger  is  put  by 
reason  of  trains  falling  to  connect 
as  provided  in  the  time-table.  HcCar- 
tan V.  North-Bastem  R.  Co..  64 
L.  J.  Q.  B.  441. 

07.  Oa. — Savannah,  etc,  R.  Cb.  v. 
Bonaud.  58  Oa.  180. 

Ind. — Lafayette,  etc.,  R.  Co,  t. 
Sims,  27  Ind.  59. 

Mass. — Sears  v.  Bastern  R.  Co.,  14 
Alien  433,  92  AmD  780. 

Mlm. — Heirn  v.  MeCaugfaan,  83 
Miss.  17.  66  AmD  688. 

N.  H. — Gordon  v.  Maacheater.  etc. 
R.  Co..  62  N.  H.  696,  18  AmR  si. 

N.  Y. — Cormack  v.  New  York,  etc.. 
R.  Co.,  196  N.  Y.  442.  90  NB  66,  24 
LRANS  1209.  17  AnnCaa  849. 

N.  C. — Coleman  v.  Southern  R.  Co., 
188  N.  C.  361.  SO  SB  690. 

S.  C— Taber  v.  Seaboard  Air  Line 
R.  Co..  84  S.  C.  291,  66  SB  292,  19 
AnnCaa  1132;  Mulligan  v.  Southern 
R.  Co.,  84  S.  C.  171,  66  SB  1040; 
Taber  v.  Seaboard  Air  Line  R.  Co., 
81  S.  C.  317,  62  SB  811;  Miller  v. 
Southern  R.  Co.,  69  S.  C.  116.  48  SB 
99. 

Tex. — St.  Louis  Southwestern  R. 
Co.  V.  White,  99  Tex.  869,  89  SW  746, 
122  AmSR  »1,  I  LRANS  110,  18  Ann 
Cas  965. 

Bng. — Hurst  v.  Oreat  Western  K. 
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§  1277] 


CARBIEB8 


[IOC.  J.]  833 


.[(  1377]  L.  Damaces^— 1.  la  GflnenL  Where 
the  earrier  brealra  its  oontract  hy  failing  or  refoaii^ 
to  transport  the  passenger  in  aeeordance  with  the 
terms  thereof,  such  as  by  negligently  f ailii^  to  take 
him  ap,  or  by  putting  him  down  at  a  point  other 
than  his  destination,  or  by  unreasonably  delaying 
his  transportation,  or  otherwise,  the  passenga's 
measure  of  damages  is,  as  a  general  rule,  eompensa- 


tion  for  the  actual  damages  he  has  sustained  as  a 
natural  aad  proximate  result  of  the  breaeh,"  or,  as 
it  has  been  otherwise  expressed,  snob  damages  as 
ttie  oairier  should  reasonably  have  anticipated  m^t 
result  from  the  breach;"*  but  not  such  as  are  re- 
mote or  contingent,'^  or  which  cotdd  not  reasonab^ 
have  been  foreseen,'^  or  which  are  due  to  the  pas- 


Co..  19  C.  B.  N.  S.  210,  115  ECL  310. 
144  Heprlnt  807;  I^e  Blanche  v.  Lion- 
don.  etc..  R.  Co..  1  C.  P.  D.  286,  B 
ERC  S92:  Hamlin  v.  Great  Northern 
R.  Co.,  1  H.  &  N.  408,  IBB  Reprint 
1261;  Dunlop  v.  Bdlnhursrh.  etc.,  R. 
Co.,  16  Jur.  PL  2,  407;  FlUgerald  v. 
Midland  R.  Co.,  34  L.  T.  Rep.  N.  S. 
771;  Buckmaster  v,  Oreat  £aatern 
R.  Co.,  23  L.  T.  Rep.  N.  S.  471. 

See  also  supra  S  1276. 

[a]  False  aaTerttaementa^— The 
carrier  may  be  liable  to  a  passenger 
mlaled  by  false  advertisements  and 
misrepresentatlona.  Denton  v.  Oreat 
Northern  R  Co.,  B  B.  ft  B.  860.  8S 
ECL  860,  S4  EngLftSiq  154,  119  Re- 
print 701. 

as.  CroM-refnreneMi 
Anravatlon  of  injury  by  tUseaM  Me 

Damages  [13  C^c  31f. 
Damages  generally  see  Damages  [13 

Cyc  1] 

Duty  to  prevent  or  reduce  damage 

fenerally  see  Damages  [IS  Cyc 
6]. 

PersODal  Injuries  generally  see  intra 

ti  1393-1402. 
Wrongful  ejection  of  passengers  see 

supra  is  1203-1212. 

29.  Ala. — Central  of  Georgia  R. 
Co.  T.  Morgan,  Kl  Ala.  4S3,  49  S 
865. 

Ark. — St   Louis,  etCy   R-  Co. 
Cates.  87  Ark.  162,  112  SW  202. 

CaJ. — Dodge  v.  Northern  Electrlo 
R.  Co.,  22  Cal.  A.  239,  133  P  1161. 

Ga. — Southern  R.  Co.  v,  Phillips, 
U6  Oa.  282,  71  SE  414:  Brown  v. 
Georgia,  etc.,  R.  Co.,  119  Ga.  88,  46 
SB  71;  Savannah,  etc.,  R.  Co.  v.  Bon- 
aud,  68  Ga.  180;  Atkinson  v.  Mercer, 
11  G&.  A.  462,  75  SE  676;  Southern 
R.  Co.  V.  CarUedge,  10  Ga.  A.  523, 
73  SSI  703;  Howard  v.  Central  of 
Oeorgla  R.  Co.,  9  Ga.  A.  617,  71  SE 
1017. 

Hawaii. — Rhodes  v,  Honolulu 
Rapid  Transit,  etc.,  Co.,  16  Hawaii 
819" 

Ind. — Cleveland^  etc,  R.  Co.  v. 
QulUen.  21  Ind.  X  496.  63  NB  1024. 

Ky. — Cincinnati,  etc.,  R.  Co.  v. 
Ralne.  130  Ky.  454,  IIS  SW  49fi,  132 
AmSR  400,  19  LRANS  7E3  (delay); 
Louisville,  etc..  R.  Co.  v.  Oaddie, 
102  SW  817,  31  KyL  602;  Schmidt 
T.  Clftveland,  et&,  R.  Co.,  74  SW  674. 
XS  KyL  11. 

Me. — Cuosso  V,  Maine  Cent.  R.  Co., 

112  Mfc  660,  91  A  1006. 

Miss. — ^Lynchard  v.  Yazoo,  etc.,  R. 
Co.,  107  Miss.  46,  64  S  935;  Dorrah 
V.  Illinois  Cent.  R.  Co..  65  Miss.  14, 
8  S  36,  7  AmSR  629;  Chicago,  etc.. 
R.  Co.  V.  Scurr,  69  Mias.  466,  42 
AmR  873. 

Mo. — Trigg  V.  St.  Louis,  etc.,  R. 
Co.,  74  Mo.  147;  Moss  v.  Missouri 
Pac.  R.  Co.,  188  Mo.  A.  986,  107  SW 
422. 

N.  T.— Miller  v.  King,  21  App. 
Div.  192,  47  NTS  634;  Barney  v. 
Delaware,  etc..  R,  Co.,  61  Misc.  62. 

113  NTS  138;  Cooley  v.  Pennsylvania 
R.  Co..  iO  Misc.  239,  81  NYS  692. 

N.  C. — Williams  v.  Carolina,  etc. 
R.  Co.,  144  N.  C.  498,  57  SE  216,  12 
LRANS  191,  12  AnnCas  1000;  Story 
V.  Norfolk,  etc..  R.  Co.,  133  N.  C.  69, 
46  SE  349. 

Oh. — Carr  v.  Toledo  Tract.  Co..  19 
Oh.  Cir.  Ct.  281,  10  Oh.  Clr.  Dec.  296. 

Okl. — Chicago,  etc,  R.  Co.  v. 
Wella.  166  P  314;  St.  Louis,  etc,  R. 
Co.  V.  Davis,  37  Okl.  340,  132  P  337. 

S,  C. — Hunter  v.  Southern  R.  Co., 
90  3.  C.  507,  73  SE  1017;  Mllhous  v. 
Southern  R.  Co.,  72  S.  C.  442,  62  SE 
41.  110  AmSR  620. 

Tex. — San  Antonio,  etc.,  R,  Co.  v. 
Thiepen.  <Clv.  A,)  1S2  SW  848;  Kirk- 
land  V.  Texas,  etc.,  R.  Co.,  (Civ.  A.) 
140  SW  605;  El  Paso,  etc.,  R.  Co.  v. 

[10C.J.-68] 


Sawyer,  64  Tex.  Civ.  A.  887,  119  SW 
110:  Texas,  etc..  R.  Co.  v.  Pollard,  2 
Tex.  A.  Civ.  Cas.  {  481. 

Ont. — Clarry  v.  Grand  Trunk  R. 
Co..  29  Ont.  18.  • 

[a]  TaUlngto  stop  train  at  fla« 
statioxLf— <1)  where  a  person  Intend- 
ing to  take  passage  on  a  train  pre- 
sents himself  at  a  flag  station  a 
reaaonable  time  before  the  train  is 
due,  and  by  reason  of  the  negligence 
of  the  engineer  in  not  keeping  a 
proper  lookout  he  failed  to  see  his 
sigtial  and  stop  the  train,  such  per- 
son is  entitled  to  the  actual  damages 
resulting  from  the  failure  to  stop 
the  train  (Southern  R.  Co.  v.  Lan- 
nlng.  83  Miss.  161,  35  S  417;  Wil- 
liams V.  Carolina,  etc,  R.  Co.,  144 
N.  C.  498,  57  SE  216,  12  LRANS  191, 
12  AnnCas  1000  and  note);  (2)  and. 
If  the  signal  is  seen  and  understood 
by  the  trainmen,  and  their  action  in 
not  stopping  the  train  Is  malicious, 
wanton,  or  capricious,  then  punitive 
damages  may  be  recovered  (South- 
em  R.  Co.  V.  Lanning,  8Uj»ra.  See 
generally  infra  {  1281).  (8)  In  esti- 
mating damages  for  failure  of  a 
train  to  stop  for  a  passengw  at  a 
Hag  station,  inconvenience^  the  di- 
rect cause  of  the  negligence,  may 
be  considered,  Mllhous  v.  Southern 
R.  Co..  72  S.  C.  442,  52  SE  41,  110 
AmSR  620.  See  generally  infra  i 
1278.  (4)  But  he  is  not  entitled  to 
recover  for  sickness  caused  by  his 
unnecessarily  leaving  the  station  and 
driving  across  country  m  cold  and 
stormy  weather.  International,  etc, 
R.  Co.  V.  Addison.  100  Tex.  241.  97 
SW  1037,  8  LRANS  880  and  note 
[rev  (Civ.  A.)  93  SW  1081}. 

fb]  Where  a  woman  jpasseager 
holduur  a  ohlld  was  injured  by  being 
compelled  to  stand,  on  account  of 
the  crowded  condition  of  the  train, 
her  injury  wss  proximate  to  the 
fault  of  the  carrier  In  not  furnish- 
ing her  a  seat.  Texas,  etc.,  R.  Co. 
V.  Rea,  27  Tex.  Civ.  A.  649.  65  SW 
1116. 

[c]  Wrong  transfer  elisefcj— Where 
a  street  car  conductor  made  a  mis- 
take in  the  giving  of  a  transfer,  and 
in  consequence  the  passenger  was 
compelled  to  pay  additional  fare, 
the  amount  of  his  recovery  is  what 
he  had  to  pay  over  and  above  the 
customary  rate.  In  the  absence  of 
circumstances  of  aggrainttloa.  Carr 
v.  Toledo  Tract.  Co..  19  Oh.  Cir.  Ct. 
281.  10  Oh.  Clr.  Dec  296. 

30.  Graves  v.-  Newark,  etc..  R. 
Co.,  6  N.  J.  Xh  J.  307;  International, 
etc.  R.  Co.  V.  Harder,  36  Tex.  Civ. 
A.  161.  81  SW  856. 

Anticipation  of  coBaaqnenoss  of 
fareach  generaUr  see  Damagvs  [13 
Cyc  166]. 

31.  Ala. — Malcolm  v.  Louisville, 
etc..  B.  Co.,  166  Ala.  887,  46  S  768, 
130  AmSR  62,  18  LRANS  489. 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Power,  67  Ark.  142,  58  SW  672. 

Cal. — Yonge  v.  Pacific  Mall  SS. 
Co„  1  Cal.  363. 

<;olo. — Morris  v.  Colorado  Midland 
R,  Co.,  48  Colo.  147.  109  P  430.  139 
AmSR  268,  31  LRANS  1106.  20  Ann 
Caa  1006:  Pullman  Palace  Car  Co.  v. 
Barker.  4  Colo.  344.  34  AmR  89. 

Ga — Howard  v.  Central  of  Geor- 
gia R.  Co.,  9  Ga.  A.  617,  71  SE  1017. 

Ky. — Louisville,  etc,  R.  Co,  v. 
Spurllng.  160  Ky.  819,  170  SW  192, 
AnnCaalOlfiA  487. 

Mo. — Atklnaon  v.  Paelflc  R.  Co..  SO 
Mo.  A.  489. 

N.  Y. — Benson  v.  New  Jersey  R.. 
etc.  Co.,  22  N.  Y.  Super.  412. 

S.  C. — Carter  v.  Southwn  R.  Co., 
7S  8.  C.  865,  66  SE  771. 

Tax. — ^IntMmtlonal,  «to.,  B.  Oo.  t. 


Addison.  100  Tex.  241,  87  SW  1087, 
8  LRANS  880  trev  <Clv.  A.)  98  SW 
1081]. 

Eng. — Cobb  V.  Great  Western  R. 
Co..  fl8981  1  Q.  B.  459. 

[aj  Xule  for  aetenntnlng  wlMthsr 
Oanuures  are  proxlTnaf  or  remote.^ 

"Negligence  and  wrongful  conduct 
having  been  establishes  the  general 
rule  is,  that  the  defendant  Is  liable 
for  the  natural  and  proximate  dam- 
ages resulting  therefrom — such  con- 
sequences as  might  probably  ensue 
In  the  natural  and  ordinary  course 
of  events.  Though  the  defenduit  is 
not  responsible  for  any  events  pro- 
duced by  independent  intervening 
circumstances  which  have  no  con- 
nection with  the  primary  act,  if  the 
Intervening  agen<»es  are  put  In  op- 
eration by  the  wrongful  act  of  the 
defendant,  the  Injuries  directly  pro- 
duced by  such  agencies  are  proxi- 
mate consequences  of  the  primary 
cause,  though  they  may  not  have 
been  contemplated  or  foreseen.  The 
relation  of  cause  and  effect  between 
the  tortious  act  and  the  intervening 
agencies  being  shown,  the  same  re- 
lation between  the  primary  wrong 
and  the  subsequent  Injuries  is  also 
established ;  the  first  wrongful  act 
operating  through  a  succession  of 
circumstances,  each  connected  with, 
and  originated  by  the  next  preced- 
ing." East  Tennessee,  etc.,  R,  Co.  v. 
Lockhart.  79  Ala.  315.  317.  To  same 
effect  Alabama  Great  Southern  R. 
Co.  v.  Arnold.  80  Ala.  600.  2  S  337. 

[b]  ItoUB  from  robbery. — (1)  Loss 
sustained  by  robbery.  In  conse- 
quence, as  alleged,  of  a  carrier's 
negligence  in  allowing  its  carriage 
to  be  overcrowded,  is  too  remote  to 
constitute  an  element  of  damages 
in  an  action  by  the  pe.asBnger  robbed 
against  the  carrier.  Cob!)  v.  Qieat 
Western  R.  Co..  [1893]  1  Q.  B.  469. 
(2)  Where  a  carrier  fadls  to  awaken 
a  passenger  and  takes  him  about  a 
mile  beyond  the  station,  putting  him 
oft  and  directing  him  to  the  station, 
and  he  Is  robbed  and  beaten  on  the 
way,  it  Is  not  liable  to  him.  in  the 
absence  of  evidence  that  its  agents 
had  knowledge  of  the  moral  repute 
of  the  locality  at  which  he  was 
ejected,  Atkinson  v.  Paclflc  R.  Ca, 
90  Mo.  A.  489. 

[c]  I>ora  Of  right  to  Tote. — In  an 
action  against  a  carrier  for  falling 
to  carry  plaintiff  to  a  certain  place 
and  return  blm  in  time  to  transact 
certain  business  and  to  vote  at  the 
general  election,  the  loss  of  plain- 
tiff's vote  could  not  be  Included  as 
an  element  of  damages  where  his 
right  to  vote  had  not  been  ques- 
tioned, and  no  humiliation  or  Indig- 
nity was  offered  him.  and  defendant 
purely  through  accidental  happening 
failed  to  return  plaintiff  In  time. 
Morris  v.  Colorado  Midland  R.  Co.. 
48  Colo.  147,  109  P  430,  139  AmSR 
268,  31  LRANS  1108,  20  AnnCOs 
1006. 

[d]  Attmnv's  fees. — A  jwssen- 
ger  recovering  damages  for  being 
wrongfully  carried  beyond  her  des- 
tination IB  not  entitled  to  recover 
judgment  for  attommr's  fees.  St. 
Louis,  etc.,  R.  Co.  v.  Evans.  94  Ark. 
324.  126  SW  1058;  St.  Louis  South- 
western R.  Co.  v.  Knight.  81  Ark. 
429.  99  SW  684.  See  generally  Dam- 
ages [13  Cyc  80], 

Bemote  damages  (wsnUy  see 
Damages  [13  Cyc  35]. 

8S.  Missouri,  etc..  R.  Co.  v. 
Welch.  100  T«i.  118.  94  SW  333  [rev 
(Civ.  A.)  91  SW  621]-  Missouri,  etc., 
R  Co.  v.  Morgan,  it  Tex.  Civ.  A. 
818.  108  SW  784. 
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eenger's  own  want  of  ordin&ry  care.*'   Such  dam- 
ages include  ordinarily  a  reasonable  sum  for  loss 
of  time,  necessary  expenses  incurred,  and  fair  com- 
pensation for  the  trouble  and  inconvenience  snf-  ' 
fered.^   Thus,  under  the  circumstances  of  the  par- 


ticular case,  a  passenger  may  be  entitled  to  recover, 
inter  alia,  the  price  of  his  ticket,"^  the  expenses  rea- 
sonably incurred  by  him  in  getting  to  his  destina- 
tion,'^ including  his  living  expenses  at  an  interme- 
diate point,^''  the  inconvenience  of  having  to  reach 


33.  St.  Louis,  etc.,  R..  Co.  v. 
Power,  67  Ark.  142.  53  SW  572; 
liouisvllle,  etc.,  R.,  etc.,  Co.  v.  Com- 
ley,  169  Ky.  11,  183  SW  207;  Louis- 
ville, etc.,  R.  Co.  V.  WilkerBon,  8  Ky. 
Op.  671;  Carter  v.  Southern  R.  Co., 
76  S.  C.  365,  65  SB  771.  See  also 
cases  supra  note  31. 

"It  la  .  .  .  the  duty  of  the  pas- 
seriKer,  when  delay  or  Interruption 
In  the  course  of  the  carriage  con- 
tracted for  occurs,  or  when  he  la 
required  by  the  carrier  to  leave  his 
car  before  the  journey  Is  completed, 
or  when  he  Is  carried  beyond  his 
place  of  destination,  to  exercise  such 
reasonable  care  as  a  person  of  ordi- 
nary prudence  bo  situated  would  ex- 
ercise to  minimize  the  damages. 
And  a  passenger  cannot  recover  for 
any  sutierlns  or  loss  due  to  his  own 
want  of  ordinary  care  In  this  r«- 
BpecL"  Louisville,  etc.,  R.,  fttc,  Co. 
V.  Cornier,  169  Ky.  11,  21,  18S  SW 
207. 

[a]     On  wTO&ff  tealBi^Where  a 

Jassenger  has  been  inadvertently  in- 
ormed  by  the  ticket  agent  that  & 
through  train  stopped  at  a  small 
station  to  which  he  sold  her  a  ticket, 
she  must  use  all  reasonable  means 
suggested  by  the  conductor,  on  dis- 
covering the  mistake,  to  minimise 
her  damages,  and  should  get  off  at 
a  station  preceding  her  destination 
and  take  the  next  local  train  follow- 
ing, and  cannot  recover  for  injury 
caused  by  going  to  the  station  next 
beyond  her  destina.tlon  and  walking 
back  nine  miles,  through  the  heat 
and  rain.  Carter  v.  Southern  R.  Co., 
7S  S.  C.  356,  66  SB  771. 

Dttfer  to  prevent  or  rednoe  dam- 
•^[M  yauNmuy  see  Damages  [13  Cyc 

'  ^  U.  8. — Gray  v.  Otnolnnatl 
Southern  R.  Co.,  11  Fed.  683;  Morri- 
son V.  The  John  L.  StejihuiB.  17  F. 

Cas.  No.  9,847. 

Ala. — Central  of  Georgia  R.  Co.  v. 
Morgan.  161  Ala.  488,  49  S  865;  Ala- 
bama Great  Southern  R.  Co.  v.  Sell- 
ers, 93  Ala.  9.  9  S  375,  30  AmSR  17; 
E:aflt  Tennessee,  etc.,  R.  Co.  v.  Lock- 
hart,  79  Ala.  816;  Birmingham  R., 
etc.,  Co.  V.  Torpy,  (A.)  70  S  198. 

Ga. — Louisville,  etc.,  R.  Co.  v. 
Spinks,  104  Ga.  692,  30  SE  968;  Cen- 
tral R.  Co.  v.  Combs,  70  Ga.  633,  48 
AmR  682. 

111. — South  Chicago  City  R.  Co.  v. 
Dufresne,  200  111.  466,  66  NE  1076 
[afr  102  111.  A.  493]. 

Ind. — Indiana  Union  Tract.  Co.  v. 
Heller,  44  Ind.  A.  385.  89  NE  419. 

Kan. — Dalton  v.  Kansas  City,  etc.. 
R.  Co.,  78  Kan.  232.  235,  96  P  476. 
17  LRANS  1226  and  note,  16  AnnCas 
185  and  note  [clt  Cyc]. 

Ky. — Louisville,  etc..  R.  Co.  v.  Gad- 
die,  102  SW  817,  31  KyL  502;  Iltl- 
nois  Cent.  R.  Co.  v.  Head.  119  Ky. 
809,  84  SW  751.  27  KyL  27tl;  Mobile, 
etc..  R.  Co.  V.  Reeves,  80  SW  471,  26 
KyL  2236;  Schmidt  v.  Cleveland,  etc., 
R.  Co.,  74  SW  674,  25  KyL  11;  Daw- 
son V.  Louisville,  etc.,  R.  Co.,  6  KyL 
669.  668,  13  Ky.  Op.  226. 

La. — Airey  v.  Pullman  Palace  Car 
Co.,  60  La.  Ann.  648,  23  S  612. 

Mo. — Smith  v.  St.  Louis,  etc,  R. 
Co.,  127  Mo.  A.  63,  106  SW  108; 
Owens  v.  Wabash  R.  Co.,  84  Mo.  A. 
143. 

N.  Y.— Williams  v.  Vanderbllt,  28 
N.  T.  217,  84  AmD  833:  Ward  v. 
Vanderbllt.  4  Abb.  Dec.  821,  1  Keyea 
70.  34  HowPr  144. 

Tex. — International,  etc.,  R,  Oo.  v. 
Terry,  62  Tex.  380.  60  AmR  629; 
Houston,  etc.,  R.  Co.  v.  McKenzIe, 
(Civ.  A.)  41  SW  831;  Texas,  etc,  R. 
Co.  V.  Hurtnett.  (Civ.  A.)  34  SW 
1067;  Missouri,  etc..  R.  Co.  v.  Byas. 
9  Tex.  Civ.  A.  672.  29  SW  1122; 
Texas,  etc.,  B.  Co.  v.  Pollard,  2  Tex. 
A.  Ctv.  Cas,  I  481. 


Wash. — Ransberry  v.  North  Amer- 
ican Transp.,  etc.,  Co.,  22  Wash.  476, 
61  P  164. 

Eng. — Le  Blanche  v.  London,  etc., 
R.  Co.,  1  C.  P.  D.  286,  6  ERC  392; 
Hamlin  v.  Great  Northern  R.  Co.,  1 
H.  &  N.  408,  166  Reprint  1261. 

[a]  raUnre  to  hcdd  train. — (1) 
In  an  action  for  damages  against  a 
ca.rrler  for  failure  to  comply  with 
his  contract  to  hold  a  train  for 
plaintiff  and  others,  the  measure  of 
damages  Is  such  sum  as  will  fairly 
compensate  plaintiff  fqr  any  time  he 
lost  or  expenses  he  Incurred,  or  per- 
sonal Inconvenience  or  discomfort 
he  suffered,  by  reason  of  the  breach 
of  such  contract,  there  being  noth- 
ing warranting  the  recovery  for  pain 
of  body  or  of  mind.  Southern  R. 
Co.  V.  Marshall,  ill  Ky.  560,  64  SW 
418,  23  KyL  813.  (2)  Where  a  pas- 
senger was  prevented  from  boarding 
a  car  scheduled  to  make  a  flag  stop 
at  a  platform,  because  the  conductor, 
after  the  car  had  overrun  the  plat- 
form one  hundred  and  fifty  to  two 
hundred  feet,  gave  the  signal  to 
start  without  giving  the  passenger 
standing  on  the  platform  an  oppor- 
tunity to  board  the  car,  if  the  pas- 
senger sues  In  contract.  In  the  ab- 
sence of  other  facts  enhancing  the 
damages,  his  recovery  is  limited  to 
the  lose  of  his  ticket,  and  the  dam- 
ages occasioned  by  his  being  com- 
pelled to  walk  home.  Indiana  Union 
Tract.  Co.  v.  Heller,  44  Ind.  A.  386, 
89  NE  419. 

SB.  Ga.— Atlantic  Coast  Line  R. 
Co.  V.  Stephens.  11  Ga.  A.  620,  76 
SE  841. 

Ind. — Indiana  Union  Tract.  Co.  v. 
Heller,  44  Ind.  A.  386,  89  NE  419. 

Kan. — Williams  v.  Chicago,  etc.. 
R.  Co.,  90  Kan.  478,  186  P  671. 

Ky. — Louisville,  etc,  R,  Ca  v, 
Spurllng.  160  Ky.  819,  170  SW  182, 
AnnCaE1916A  487. 

Mass. — Brown  v.  Harris,  2  Gray 
359. 

N.  T. — Stewart  v.  Baltimore,  etc., 
R.  Co.,  88  NTS  377. 

S.  C. — Caldwell  v.  Atlantic  Coast 
Line  R.  Co.,  76  S.  C.  74,  65  SE 
131. 

[a]  meoovery  of  pass  age  money. — 

If,  on  the  failure  of  a  carrier  to  per- 
form his  contract,  as  for  Instance  in 
case  of  transportation  by  ship,  the 
passenger  la  carried  to  an  Inter- 
mediate point,  and  on  account  of  the 
wrecking  of  the  vessel  is  left  there 
without  an  offer  to  complete  the 
transportation,  the  entire  passage 
money  may  be  recovered.  Brown  v. 
Harris,  2  Gray  (Mass.)  359. 

[b]  nokat  to  home. — A  passenger 
having  the  right  to  elect  the  route 
he  preferred  may  recover  the  amount 
expended  for  a  ticket  to  his  home, 
although  he  was  erroneously  sup- 
piled  with  a  ticket  over  a  different 
route  which  he  could  have  used,  and 
In  addition  thereto  such  sum,  as 
nominal  damages,  as  the  Jury  may 
award  In  establishing  plaintiff's  right 
of  action  for  the  carrier's  tort.  At- 
lantic Coast  Line  R,  Co.  v.  Stephens, 
11  Ga.  A.  520,  76  SE  841. 

[c]  Mo*  of  tloKat  attlr. — Where  a 

Eassenger  suffers  no  loss  of  earnings 
y  reason  of  three  hours'  delay 
caused  by  his  ticket  having  been 
taken  away  and  not  returned,  and  in- 
curs no  expense  to  which  he  would 
not  have  been  put  had  he  reached 
his  destination,  he  Is  not  entitled  to 
any  damages  except  the  price  of  the 
ticket.  Stewart  v.  Baltimore,  etc, 
R.  Co.,  88  NYS  377. 

3S.  Ky. — Louisville,  etc.,  R.,  etc., 
Co.  V.  Comley,  169  Ky.  11,  183  SW 
207:  Louisville,  etc..  R.  Co.  v.  Spur- 
ling.  160  K^.  819,  170  SW  192,  Ann 
ClMl9ieA  ^7. 

Mich. — Hayes  v.  Wabash   R.  Co., 


163  Mich.  174,  128  NW  217,  SI  LRA 
NS  239 

Mo.— Francis  v.  St.  Louis  Transfer 
Co.,  5  Mo.  A.  7  (cost  of  conveyance 
by  another  means): 

N.  Y. — Rose  V.  King,  76  App,  Div. 
30g,  78  NYS  419;  Barney  v.  Defiiware. 
etc.,  R.  Co.,  61  Misc.  62,  113  NYS  138. 

Tex. — CJhlcago,  etc..  R.  Co.  v. 
Howell.  (Civ.  A,)  166  3W  81. 

Wash. — Bullock  v.  White  Star  SS. 
Co.,  30  Wash.  448,  70  P  1106;  Rans- 
berry V.  North  American  Transp,, 
etc..  Co.,  22  Wash.  476,  61  P  164. 

Eng. — Le  Blanche  v.  London,  etc.. 
R.  Co.,  1  C.  P.  D.  286,  6  ERC  392, 

[at  Wlian  no  ImmlHatlon  or  la- 
ti^^tu.tJ. — The  measure  of  damages 
for  breach  by  a  railroad  company  of 
a  contract  of  carriage  made  with  a 
passenger,  the  complaint  not  having 
asked  for  special  damages,  and  no 
circumstances  of  humiliation  or  in- 
dignity having  been  shown.  Is  mere- 
ly what  it  would  cost  the  passenger 
to  get  from  the  point  of  departure 
to  his  destination  in  the  most  fea- 
sible and  reasonable  way.  Rose  v. 
King,  76  App.  Div.  308.  78  NYS  419. 

[b]  If  a  paasenger  takes  k  apeolal 
train  <1)  in  order  to  avoid  a  delay 
that  has  arisen  through  the  negli- 
gence of  the  company,  the  question 
whether  he  can  recover  the  cost  will 
depend  on  whether  the  taking  of  such 
special  train  was  a  reasonable  thing 
to  do,  having  regard  to  all  the  circum- 
stances, (jne  mode  of  determining 
what  would  be  reasonable  Is  to  con- 
aider  whether  under  the  circum- 
stances a  prudent  person  would  have 
taken  a  special  train  at  his  own  ex- 

Kense  In  order  to  avoid  a  delay  that 
ad  arisen  through  his  own  fault. 
Le  Blanche  v.  London,  etc.,  R.  Co., 
1  C.  P.  D.  286,  5  ERC  892.  (2)  Where 
a  carrier's  ticket  agent  la  fully  and 
repeatedly  Informed  that  it  is  neces- 
sary for  one  and  Ma  attorneys  to  be 
in  attendance  at  a  certain  place  by 
a  certain  time  on  a  matter  of  import- 
ance, and  that  if  they  cannot  so  ar- 
rive by  his  road  they  will  go  by  an- 
other, and  he  guarantees  connection 
at  B.  and  consequent  seasonable  ar- 
rival at  destination,  the  expense  of 
a  special  train  from  B  to  overtake 
the  train  which  had  left  there  before 
their  arrival  was  Jn  the  contempla- 
tion of  the  parties  when  making  the 
contract,  so  as  to  be  recoverable  aa 
damages.  Hayes  v.  Wabaah  R.  Co„ 
163  Mich.  174,  128  NW  217,  81  LRA 
NS  229. 

[cj  imreaaonabla  expenM  lnevR«A 
1)7  Oalajea  paasenfar. — In  an  action 
against  a  carrier  of  passengers  to  re- 
cover damages  for  a  failure  to  carry 
plaintiff  within  the  appointed  time  to 
the  place  for  which  he  had  taken  pas- 
sage, by  reason  whereof  he  did  not 
perform  his  errand  there  and  was 
detained  at  expense,  and  to  the  in- 
Jury  of  his  business  at  home,  he 
must  produce  some  evidence  that,  it 
he  had  arrived  at  the  appointed  time, 
he  might  have  done  his  errand  and 
would  have  promptly  returned,  or 
that  he  could  not  'with  due  effort 
accomplish  his  errand  by  reason  of 
his  delay  In  arriving.  It  appeared 
that  plaintiff's  erranawas  to  receive 
a  loan  of  money  previously  promised 
to  him  and  which  by  reason  of  the 
delay  he  failed  to  get.  The  fare 
back  to  his  home  was  seventy-five 
cents,  and  plaintiff  made  no  effort 
to  borrow  this,  but  stayed  where  he 
was,  waiting  for  money  from  home, 
and  in  the  meantime  incurring  hotel 
expenses  and  loss  to  his  business. 
It  was  held  that  he  could  not,  under 
the  facts  proved,  recover  for  the  ex- 
penses and  the  loss  to  business. 
Benson  v.  New  Jersey  R.,  etc.,  Ca, 
22  N.  T.  Super.  412. 

37>    International,  etc.,   R.   Co.  vl 
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his  destination  by  other  means,"  and  fiompensation 
for  time  Imt  beyond  the  reasonable  length  of  time 
it  would  have  t^en  the  carrier  to  transport  him  to 
his  destination,''  the  value  of  which  is  to  be  com- 
puted by  the  reasonable  value  of  the  passenger's 
services  in  .  his  usual  occupation  at  the  place  of  des- 
tination.^ Where  a  passeii^r,  who  is  wrongfully 
excluded  from  a  train,  voluntarily  keeps  his  ticket 
as  evidence  and  purchases  another,  he  is  not  entitled 
to  recover  the  price  of  the  first  tidtet.*^  It  has  been 
held  that,  where  a  train  is  deli^ed,  a  passenger  is 
not  entitled  to  actual  damages  for  inconvenience, 
loss  of  time,  or  fatigue,  unless  he  has  sufEered  peeu- 
nianr  damages  or  personal  loss,^  or  unless  the  car- 
rier 8  conduct  was  willful.** 

As  dependmt  on  nature  of  breach.  It  has  been 
held  that  an  action  for  being  refused  transportation 

Doolan,  5S  Tar.  Civ.  A.  60S,  120  SVT 
1118;  BuUock  V.  White  Star  S3.  Co., 
so  Wash.  448,  70  P  1106. 

38.  See  Infra  |  1278. 

39.  The  Stanley  Dollar,  160  Fe4. 
911,  88  CCA  93;  Louisville,  etc..  R., 
etc.,  Co.  V.  Comley,  169  Ky.  11,  183 
SW  207;  Louisville,  etc.,  R.  Co.  v. 
Spurllnar,  160  Ky.  819,  170  SW  192, 
A.na!Casl916A  487:  Cincinnati,  etc.,  R. 
Co.  V.  Raine,  130  Ky.  464,  113  SW  495. 
132  AmSR  400,  19  LRANS  753:  Trin- 
ity, etCM  R.  Co.  V.  Vosa,  (Tex.  Civ.  A.) 
1^0  SW  668:  BuUock  v.  White  Star 
SS.  Co..  80  Wash.  448,  70  P  1106; 
Ransbarry  North  American 
Transp.,  etc.,  Co.,  22  Wash.  476,  81 
P  1B4. 

[a]  "WlMB  tkamm  has  iMsn  mutHf 
a  dalagr  or  Interruption  In  the  course 
of  the  carrlagre  contracted  for,  and 
In  consequence  the  passenger  is  put 
off  at  a  safe  place .  where  he  can 
&ave  comfortable  accommodations 
until  the  Journey  can  be  resumed, 
and  there  Is  no  element  of  insult, 
indlffnlty,  violence,  or  wrongdoing 
anterlne  Into  or  connected  with  the 
conduct  of  the  carrier,  the  damagre 
Should  be  limited,  under  the  contract 
rule,  to  compensation  for  lost  time 
and  expense  Incurred  by  the  delay." 
Louisville,  etc..  R.,  etc.,  Co.  v.  Corn- 
ley.  1«9  Ky.  11.  20.  183  SW  207. 

[b]  vioHar  toK  vtal  not  teotadea. 
— On  libel  against  a  vessel  for  breach 
of  a  contract  of  transportation,  libel- 
ants were  not  entitled  to  recover 
dsraages  for  loss  of  time  after  breach 
of  the  contracts  and  while  waiting 
for  the  trial  of  the  case.  The  Stan- 
ley Dollar.  160  Fed.  911.  88  OCA  98. 

40.  Cooley  v.  Pennsylvania  R.  Co., 
40  MlBC.  239.  61  NYS  692;  Bullock 
V.  White  Star  SS.  Co.,  30  Wash.  448, 
70  P  1106;  Ransberry  v.  North  Amer- 
ican Transp.,  etc.,  Co.,  22  Wash.  476, 
61  P  154.  But  see  Younge  v.  Pacific 
Mail  SS.  Co.,  1  Cal.  363  (holding  that, 
in  an  action  by  a  passenger  to  re- 
cover damages  for  a  breach  of  con- 
tract by  the  carrier  whereby  the 
former  is  detained  for  an  unreason- 
able length  of  time,  a  charge  to  the 
Jury  that  the  measure  of  damages 
Is  the  wages  at  the  rates  existing 
at«the  passenger's  destination  during 
the  period  of  detention  authorizes 
the  jury  to  give  damages  for  a  re- 
mote consequence,  and  is  erroneous). 


in  accordance  with  contract,  or  for  refusal  to  put 
the  passenger  off  at  his  destiioation,  is  for  breach  of 
contract,  and  the  dami^es  recoverable  are  tiiose  re- 
coverable in  auch  an  action.^  But  the  breach  of 
the  contract  may  also  involve  a  tort,  that  is,  a 
breach  of  tiie  carrier's  eommon-law  duty,  and  in 
such  case  other  damages  than  those  incident  to 
breach  of  contract  may  be  recovered.^  The  tech- 
nical form  of  the  action  is,  however,  in  general,  im- 
material, recovery  being  allowed  in  accordance  with 
the  wro^  indicated  by  the  facts  as  all^d.*° 

1278]  2.  Physical  and  Uental  Solfering;  In- 
convenience. Damages  for  physical  or  mental  suffer- 
ing may  generally  be  recovered  where  they  are  due 
to  injury  or  anxiety  incident  to  or  consequent  on 
the  passenger  being  wrongfully  carried  to  or  put 
down  at  a  point  away  from  his  destination,*'  or  on 


[a]  Bate  of  wages. — Where  It  ap- 
pears that  the  rate  of  wages  of  work- 
men such  as  plaintiff's  employees 
was  the  same  at  the  point  of  destina- 
tion as  at  the  point  where  plaintiff 
was  landed,  and  that  plaintuf,  with 
his  men,  lost  several  days'  time  at 
the  latter  place,  evidence  of  the  rate 
of  wages  there  was  admissible.  Bul- 
lock v.  White  Star  SS.  Co.,  30  Wash. 
448,  70  P  1106. 

[b]  Attorney. — (1)  The  measure  of 
dsinages  for  the  loss  of  time  in- 
curred by  an  attorney  through  failure 
of  a  railroad  company  to  transport 
him  is  not  what  the  time  of  practic- 
ing attorneys  of  his  capacity  Is 
worth;  the  most  trustworthy  basis 
would  foe  his  earnings  ai  an  attorney 
either  before  or  after  the  particular 
time  la  question.    Turner  v.  Great 


Northern  R.  Co.,  15  Wash.  213,  46  P 
24S.  66  AnvSR  883.  (2)  Where  a 
lawyer  is  detained  by  a  railroad 
wreck,  he  can  recover  of  the  carrier 
merely  the  value  of  his  time  durine 
the  delay,  based  on  the  average  of 
what  he  had  earned  for  at  least  a 
year  preceding  the  time  of  the  oc- 
currence, where  he  had  not  notified 
the  carrier  of  the  special  circum- 
stances making  it  necessary  for  him 
to  arrive  on  schedule  time.  Cooley  v. 
Pennsylvania  R.  Co.,  40  Misc.  239, 
81  NYS  692. 

41.  Williams  V.  Chicago,  etc.,  R. 
Co.,  90  Kan.  478,  136  P  67. 

43.  Miller  Vv  Southern  R.  Co.,  69 
S.  C.  lis,  48  SB  99.  See  also  Infra 
S  1278. 

«.  Miller  V.  Southern  R.  Co.,  69 
8.  C.  116.  48  SB  99. 

BMovianr  ammrngm  tor  wUlful 
acta  see  Infra  S  1281. 

44.  III.— Illinois  Cent.  R.  Co.  v. 
Demars,  44  111.  298. 

Ky. — Southern  R.  Co.  t.  Uarshall, 

64  SW  418,  23  KyL  81S. 
Mass. — MurdocK  v.  Boston,  etc.,  B. 

Co^  188  Mass.  16,  43  AmR  480. 

Tex. — Chicago,  etc.,  R.  Co.  v. 
Boyles,  11  Tex.  Civ.  A.  628.  33  SW 
247;  St.  I«uis,  etc.,  R  Co.  v.  Thomas, 
(Civ.  A.)  27  SW  419;  International, 
etc.,  R.  Co.  V.  Plores,  (Civ.  A.)  26 
SW  809. 

Wis. — Walsh  V.  Chicago,  etc,  B. 
Co.,  42  Wis.  23,  24  AmR  *76. 

[a]  Damages  for  bxeaoli  of  oontraot 
and  tort  disnsgitlslieao— Where  plain- 
tiffs, a  man  and  his  wife  together 
with  their  child,  while  passengers  on 
defendant's  train,  were  negligently 
put  down  before  reaching  their  desti- 
nation, and  It  was  ntnittime  and 
rainy,  and  plaintiff's  wift,  being  In  a 
delicate  state  of  health,  was  made 
seriously  ill  from  the  exposure  to 
the  weather  in  having  to  walk  home, 
the  court  held  that  the  carrier's 
breach  of  duty  was  a  tort,  and  dis- 
tinguished the  rules  of  damages  for 
breach  of  contract  and  tort  respec- 
tively as  follows:  In  an  action  for 
breach  of  contract  the  damages  re- 
coverable are  only  such  as  the  par- 
ties may  be  reasonably  supposed  to 
have  contemplated  as  a  probable  re- 
sult from  such  breach,  while  the 
general  rule  in  actions  of  tort  Is  that 
the  wrongdoer  Is  liable  for  all  in- 
juries resulting  directly  from  his 
wrongful  act,  whether  the  particular 
injuries  could  or  could  not  have  been 
foreseen  by  him.  Brown  T.  Chicago, 
etc.,  R.  Co..  B4  Wis.  842,  II  NW  366, 
911,  41  AmR  41. 

45.  Ark. — Pordyce  v.  Nix.  68  Ark. 
136.  23  SW  967. 

Cal. — Sheldon  v.  Steamship  Uncle 
Sam.  18  Cal.  626,  79  AmD  193. 

III. — Handtoffski  v.  Chicago  Cons. 
Tract.  Co.,  192  111.  A.  136. 

Ind, — Lake  Erie,  etc.,  R.  Co.  v. 
Acres.  108  Ind.  648,  9  NE  453;  Cleve- 
land, etc..  R.  Co.  V.  Kinsley.  27  Ind. 
A.  135,  60  NB  169,  87  AmSR  245. 

Miss. — Alabama,  etc.,  R,  Co.  v. 
Hanes,  69  Miss.  160,  13  S  246. 

N.  J. — Runyan  v.  Central  R.  Co., 

65  N.  J.  L.  228.  47  A  422. 

N.  C — Purcell  V.  Richmond,  etc. 


R.  Co.,  108  N.  C.  414,  12  SB  954,  12 
LRA  113. 

Tex. — El  Paso,  etc.,  R.  Co.  v. 
Sawyer,  64  Tex.  Civ.  A.  387,  119  SW 
110. 

Damages  lor  personal  InJnzlBS  see 

generally  Infra  J|  1393-1402. 

48.  Ala. — McGhee  v.  Reynoids,  117 
Ala.  413,  23  S  68. 

Oa. — Seals  v.  Augusta  Southern  R. 
Co.,  102  Ga.  817,  29  SE  116. 

Ky, — Louisville,  etc.,  R.  Co.  v. 
Storms,  16  KyL  333. 

Miss. — New  Orleans,  etc..  R.  Co,  v. 
Hurst.  86  Miss.  660,  74  AmD  785. 

Mo. — Marshall  v.  St.  Louis,  etc.,  R. 
Co.,  78  Mo.  610. 

K.  C — ^Williams  t.  Carolina,  etc., 
R.  Co.,  144  N.  C.  498,  57  SB  216,  12 
LRANB  191.  12  AnnCas  1000. 

Tvx. — El  Paso,  etc.,  R.  Co.  v.  Lan- 
don,  68  Tex.  Civ.  A.  397.  1S4  SW  744. 

Wis.— Brown  v.  Chicago,  etc.,  R. 
Co..  54  Wis.  842,  11  NVV156,  911.  41 
AmR  41. 

[al  TlisM  a  p«MWBg«r  la  vjectea 

from  the  train  by  reason  of  the 
wrongful  act  of  the  agent  or  srevlous 
oonductor  in  not  providing  nim  with 
the  necessary  evidence  of  hie  right 
to  transportation,  such  wrong,  and 
not  th«  ejection  from  the  train,  is 
the  basis  of  the  action.  McQhee  v. 
Reynolds,  117  Ala.  418,  23  S  68:  Mar- 
shall v.  St.  Louis,  etc.,  R.  Co.,  78 
Mo.  610. 

[b]  Wliare  a  oazxiev  negUgsntlr 
nam  to  stop  for  a  person  desiring  to 
talce  passage,  such  person  Is  entitled 
to  recover  the  damages  resulting, 
whether  the  action  is  brought  for 
the  breach  of  the  contract  or  for 
the  tort.  Williams  v.  Carolina,  etc., 
R.  Co.,  144  N.  C.  498,  57  SE  216,  12 
LRANS  191,  12  AnnCas  1000. 

[c]  Demllment.^ — Damages  for  the 
breach  of  a  contract  for  carriage  of 
a  passenger  resulting  from  a  derail- 
ment are  the  same  as  are  recover- 
able in  an  action  of  tort  on  the 
same  facts.  El  Paso,  etc.,  R.  Co.  v. 
Landon,  68  Tex.  Clv.  A.  397.  124  SW 
744. 

47.  U.  S. — The  Willamette  Valley. 
71  Fed.  712;  Morrison  v.  The  John  L. 
Stephens,  17  F.  Caa.  No.  9,847. 

Ala. — Louisville,  ett..  R.  Co.  v. 
Quick,  126  Ala.  553,  28  S  14;  East 
Tennessee,  etc.,  R.  Co.  v.  Lockhart, 
79  Ala.  316;  Central  of  Georgia  R.  Co. 
V.  Barnltz,  (A.)  70  S  945. 

Ga. — Southern  R.  Co.  v,  Huckaba, 
14  Ga.  A.  311,  80  SE  697:  Southern 
R.  Co.  V.  Daughdrill.  11  Ga.  A.  603, 
75  SE  925. 

Ky, — Tennessee  Cent.  R.  Co.  v. 
Brasher,  97  SW  349,  29  KyL  1277: 
Kentucky  Cent.  R.  Co.  v.  Biddle,  34 
SW  904,  17  KyL  1363;  Memphis,  etc.. 
Packet  Co.  v.  Nagel,  15  KyL  742; 
Cincinnati,  etc.,  R,  Co.  v.  Richardson, 
14  KyL  367;  Dawson  v.  Louisville, 
etc.,  R.  Co.,  6  KyL  659,  668,  13  Ky. 
Op.  226. 

Miss, — Southern  R.  Co.  v.  Kendrlck, 
40  Miss.  374.  90  AmD  332. 

N.  T. — Williams  v.  Vanderbllt,  28 
N.  Y.  217,  84  AmD  333. 

Tex. — Pullman  Co.  v.  Cox.  56  Tex. 
Civ.  A.  327,  120  SW  1058;  Texas,  etc^ 
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hia  not  being  given  a  proper  opportimity  to  board 
the  train,^  but  not  where  such  physical  or  mental 
suffering  is  a  remote  result  of  the  carrier's  breach 
of  dnty^  Such  damages  may  also  be  recovered  for 
an  unreasonable  delay  in  transportationf***  unless 
they  are  merely  a  remote  result  of  the  delay.'* 

1057;  Pullman  Palace  Car  Co.  v. 
Trimble,  8  Tox.  Civ.  A.  335,  28  SW 
96:  Texas,  etc.,  R.  Co.  v.  Mansell, 
(Civ.  A.)  23  SW  649. 

Wis. — Stutz  V.  ChiCEBO,  etc.,  R.  Co., 
73  Wis.  147,  40  NW  «53,  9  AmSR  769; 
Brown  v.  Chicago,  etc.,  R.  Co.,  54 
Wis.  342,  11  NW  8&«,  911.  41  AmR  41. 

[a]  A  raUroad  compuir  leUinff  a 
WTOiir  ticket  to  a  woman  (1)  un- 
accustomed to  traveling  is  liable  for 
mental  anguish  suffered  by  her  while 
waiting  In  a  city  in  which  she  was 
a  stranger,  and  where  she  was  com- 

gelled  to  ask  a  hotel  man  to  keep 
er  until  she  could  get  money  to  pay 
her  bill.  Texas,  etc.,  R.  Co.  v. 
Armstrong.  93  Tex.  31.  51  SW  836 
Irev  (Tex.  Civ.  A.)  41  SW  833].  (2) 
Where  the  failure  of  a  railroad  com- 
pany to  give  a  passenger  the  ticket 
she  contracted  for  was  the  proximate 
cause  of  her  discomfort,  exposure, 
and  sickness,  the  company  was  liable 
In  damafres.  Texas,  etc.,  R,  Co.  v. 
Wynn,  44  Tex.  Civ.  A.  29,  97  SW 
606. 

[b]  VamtUMMM. —  Evidence  of 
nervousness  caused  by  the  breach  of 
&  carrier's  contract,  resulting  In  sick- 
ness and  a  year's  weakness,  author- 
izes a  recovery  for  pain  and  suffering. 
Southern  R.  Co.  v.  DaughdrlU,  11  Ga. 
A.  603,  75  SE  925. 

[c]  Trlffbt  and  mratal  ftUtiMs.^ — 
A  passenger  whom  a  carrier  wrong- 
fully refuses  to  carry  to  his  destina- 
tion may  recover  damages  both  for 
fright  and  for-  mental  distress,  the 
two  elements  being  distinct  Pull- 
man Co.  v.  Cox,  56  Tex.  Civ.  A.  327, 
120  SW  1068. 

Multal  anlTflCinff  am  an  •Umant  of' 
damar*  see  generally  Damages  [18 
Cyc  1371. 

48.  Brown  v,  Georgia,  etc,  R.  Co., 
119  Ga.  88,  46  SE  ^1;  International, 
etc.,  R,  Co.  V,  Anchonda,  (Tex.  Civ. 
A.)  68  SW  743. 

[a1  Overnlfflit  in  mh— t«a  and  nn- 
ll^ted  BtatlUb— Where  the  gist  of 
the  action  Is  the  failure  to  stop  the 
train  to  take  on  passengers,  they  are 
entitled  to  recover  the  damages 
naturally  flowing  therefrom,  includ- 
ing sufCorlng  from  being  compelled 
to  remain  overnight  in  an  unheated 
and  unltghted  station.  Brown  v. 
Georgia,  etc.,  R.  Co.,  119  Ga.  88,  46 
SE  71. 

[b]  Tba  hoalMuUl  of  a  woman 
whoM  children  axe  Mpaxatad  from 

bar  by  reason  of  defendant's  fallure- 
to  stop  its  train  long  enough  for  her 
to  board  it  after  her  children  are 
placed  thereon  la  entitled  to  recover 
for  the  mental  anguish  sutTercd  by 


Damages  for  mental  pain  and  humiliation  may  also 
be  recovered  where  the  passenger  is  transported  in 
an  improper  manner,  or  under  ag^avated  circnm- 
stanc^,"*  as  where  a  white  passenger  is  wrongfully 
compelled  to  ride  in  a  coach  intended  for  colored 
persons,"  or  where  U  passenger  is  wrongfully  com- 


the  wife  without  proof  of  any  phys- 
ical injunr  whatever.  International, 
etc..  R.  Cfo.  V.  Anchonda,  (Tex.  Civ. 
A.)  es  SW  748. 

49.  Ala. — Louisville,  etc.,  R.  Co.  T. 
Quick.  126  Ala.  653,  28  S  14. 

Ark. — at  Louis,  etc.,  R,  Co.  v. 
Evans,  94  Ark.  324.  126  SW  1058;  St. 
Louis,  etc.,  R.  Co.  v.  Bragg,  69  Ark. 
402,  64  SW  22«.  86  AmSR  206;  St 
Ix>ui8,  etc,  R.  Co.  V.  Power,  67 
Ark.  142.  63  SW  572. 

Ky. — Louisville,  etc.,  R,  Co,  v. 
Spurllng.  160  Ky.  819,  170  SW  192, 
AnnCasl916A  487;  Cincinnati,  etc..  R. 
Co.  V.  Ralne,  130  Ky.  454.  113  SW 
496.  132  AmSR  400,  19  LRANS  753. 

Miss. — Uorrah  v.  Illinois  Cent,  R. 
Co„  65  Miss,  14,  3  S  86.  7  AmSR  629. 

Tex. — Missouri,  etc.,  R.  Co.  v. 
Welch.  100  Tex.  118.  94  SW  333  [rev 
(Civ.  A.)  91  SW  621];  Freeman  v. 
Clark.  (Civ.  A.)  177  SW  1188;  St 
Louis  Southwestern  R.  Co.  v.  Crane. 
(Civ.  A.)  102  SW  728;  Southern  Pac. 
Co.  V.  Mllner,  45  TeX.  Clv.  A.  488, 
100  SW  1170. 

[a]  XUnatratlons. — (1)   In  an  ac- 


tion against  a  carrier  for  carrying 
plaintiff  beyond  her  destination,  the 
anxiety  and  physical  Injury  caused 
by  her  exposure  to  rain  and  cold  after 
being  returned  to  her  destination  are 
not  proper  elements  of  damage. 
Louisville,  etc.,  R.  Co.  v.  Quick.  125 
Ala.  553,  23  S  14.  (2)  Where  de- 
fendant's  conductor  failed  to  give 
plaintiff's  wife  a  slip  authorizing  the 
next  conductor  to  transport  the  wife 
to  her  destination,  whereby  such  sec- 
ond conductor  failed  to  honor  her 
mileage  ticket,  defendant  was  not 
liable  for  the  mental  suffering  aris- 
ing out  of  the  fact  that  the  wife 
was  compelled  to  borrow  the  sum  of 
three  dollars  from  a  fellow  passen- 
ger in  order  to  complete  her  Journey, 
the  injury  resulting  therefrom  not 
being  one  which  the  first  conductor 
would  be  likely  to  have  foreseen 
would  result  from  his  negligent 
omission  to  give  the  slip.  Missouri, 
etc,  n.  Co.  V.  Welch,  100  Tex.  118, 
94  SW  333  [rev  (Clv.  A.)  91  SW 
621].  (3)  In  an  action  for  damages 
caused  by  a  failure  to  stop  a  train, 
where  it  appears  that  the  conductor 
sent  plaintiff  home  in  an  automobile 
and  that  plaintiff  had  an  at-cack  of 
typhoid  fever  later,  the  fever  Is  not 
proximately  caused  by  the  conduc- 
tor's negligence  so  as  to  constitute 
an  element  of  recoverable  damages 
against  the  railroad,  and  the  admis- 
sion of  any  testimony  on  that  point 
is  erroneous.  Seaboard  Air  Line  R. 
Co.  V.  Standlfer,  190  Ala.  260,  67  S 
891. 

[b]  Damages  for  1>llatez«d  feet 

from  not  being  Informed  of  a  train's 
stopping  place  nearest  his  destina- 
tion, as  a  result  of  which  a  pas- 
senger bad  a  longer  walk  to  his  des- 
tination, are  not  a  necessary  result 
of  the  carrier's  negligence,  but  are 
in  their  nature  special  damages. 
Louisville,  etc..  R.  Co.  v.  Sanders,  7 
Ala.  A.  64S,  61  S  482. 

[c]  Tailnre  to  fnrBish  special  oar. 
— A  passenger  who  induces  friends  to 
travel  with  him,  relying  on  the  car- 
rier's promise  to  furnish  a  through 
chair  car,  is  not  entitled  to  recover 
for  humiliation  suffered  by  him 
through  the  road's  failure  to  furnish 
such  car  because  his  friends  whom 
he  has  Induced  to  travel  with  him 
were  so  treated.  Freeman  v.  Clark. 
(Tex.  Clv.  A.)  177  SW  1189. 

60.  Ark,— Arkansas  Cent  R.  Co, 
V.  Janson.  90  Ark.  494,  119  BW  648. 

D,  C. — Washington,  etc.,  R.  Co.  v. 
Lukene,  32  App.  448. 

Ky.— Southern  R.  Co.  v.  Miller,  129 
Ky.  98,  102,  110  SW  861,  83  KyL  606 
[clt  CycJ. 

Mo. — Green  v.  Missouri,  etc.,  R.  Co., 
121  Mo.  A.  720.  97  SW  646. 

Nev, — Burrus  v,  Nevada-Callfornla- 
Oregon  R  Co.,  38  Nev.  166,  145  P 
926. 

S.  — Taber  v.  Seaboard  Air  Line 
R.  Co.,  61  8.  C.  317,  62  SE  311. 

Tex. — Missouri,  etc,  R.  Co.  v.  Stog- 
ner.  (Civ.  A.)  1«&  SW  319;  St.  LouTs 
Southwestern  R.  Co.  v.  Culver,  (Clv. 
A.)  86  SW  628. 

[a]  Ilalay  la  tnz^Atnff  tiekat.— 
(1 )  Where  a  railroad  company 
agreed  with  a  father  to  wire  a  ticket 
to  hts  son,  but  failed  so  to  do,  the 
father  was  entitled  to  recover  com- 
pensation for  mental  suffering  caused 
by  the  son's  delay  in  reaching 
home.  Missouri,  etc.,  R.  Co.  v.  stog- 
ner,  (Tex.  Clv.  A.)  163  SW  319.  (2) 
Where  an  agent  of  defendant  rail- 
road company  sold  plaintiff  an  order 
for  a  ticket  to  be  used  by  plaliitiff's 
wife  In  returning  home,  the  fact 
that  an  unreasonable  delay  in  fur- 
nishing tho  ticket  would  cause  plain- 
tiff anxiety,  distress,  and  mental  suf- 


fering was  reasonably  within  the  con- 
templation of  the  parties,  so  that 
plaintiff  was  entitled  to  recover  for 
damages  so  caused.  St.  Louis  South- 
western R.  Co.  v.  Culver,  (Tex.  Clv, 
A.)  86  SW  628. 

[  b  ]  Aggravation  of  Injury  bj 
passengers  condition. — (1)  The  fact 
that  a  passenger  was  tnflrm,  or  In  a 
condition  which  aggravated  injuries 
resulting  from  defendant  railroad's 
negligent  delay  in  transporting  him, 
and  from  its  failure  to  keep  Its  cars 
In  a  reasonably  comfortable  condi- 
tion, did  not  excuse  defendant  from 
liability.  Southern  R.  Co.  v.  Miller, 
129  Ky.  98,  102,  110  SW  351,  33  KyL 
606  [cit  Cyc],  (2)  Where  a  passen- 
ger atnicted  with  rheumatism  was 
carried  past  her  destination  by 
failure  to  stop  a  sufflclent  time  for 
her  to  alight  and  she  was  taken  to 
the  next  station  and  forced  to  wait 
there  several  hours  among  strangers 
and  without  food  for  a  return  train 
she  Is  entitled  to  recover  for  fright 
and  mental  anguish.  Texas,  etc,  R. 
Co.  v.  Gott,  20  Tex.  Clv.  A.  336, 
50  SW  193.  Damages  for  personal 
Injuries  to  one  already  diseased  see 
generally  Damages  [13  Cyc  311. 

[c]  Special  train. — A  railroad  com- 
pany, breaching  its  contract  to  fur- 
nish a  special  train  to  carry  speedily 
for  medical  treatment  a  son  of  the 
person  contracting  for  the  train,  is 
liable  to  the  person  for  mental 
anguish  caused  by  the  breach  causing 
delay  in  the  son's  removal,  where  the 
company  was,  at  the  time  of  the 
making  of  the  contract  advised  of 
the  necessity  of  the  speedy  removal 
of  the  son  for  medical  treatment  and 
the  danger  to  his  life  by  any  delay  in 
removal.  Burrus  v.  Navada-Callfoi^ 
nla-Oregon  R.  Co.,  88  Nev.  156,  148 
P  926. 

Bl.  Hot  Springs  R,  Co.  v.  De- 
loney.  66  Ark.  177.  46  SW  851,  67 
AmSR  913;  Louisville,  ■  etc,  R.  Co. 
V.  Spurllng,  160  Ky.  819,  170  SW  192, 
AnnCasl916A  487;  Jones  v.  Texas, 
etc,  R.  Co.,  23  Tea.  Civ.  A.  66,  65 
SW  371;  Miner  v.  Canadian  Pac  R. 
Co.,  (Alta.)  18  WestLR,476  [afl  li 
WestLR  161], 

ta.3  Selaj  In  tnuuvorttaff  dead 
hody. — Damages  for  woundM  feel- 
ings or  mental  sufferings  on  account 
of  the  delay  in  carriage  of  the  dead 
body  of  plalntifTs  son  have  been  re- 
fused. Miner  V.  Canadian  Pac  R. 
Co.,  (Alta.)  18  WestLR  476  {atC  It 
WeatLR  161]. 

[b]  netaj  Tbx  Heine  Mak  tmVham^ 
Mental  suffering  caused  by  the  delay 
in  seeing  a  «lck  brother  Is  too  re- 
mote to  be  considered  as  an  ele- 
ment of  damage.  Hot  Springs  R. 
Co.  V.  Deloney,  66  Ark,  177,  45  SW 
351,  67  AmSR  918. 

68.  Illinois  Cent  R.  Co.  v.  Flem- 
ing, 148  Ky.  473,  146  SW  1110:  Hm- 
rls  V.  Delaware,  etc,  R.  Co.,  77  N.  J. 
L.  278,  72  A  60  Intt  82  N.  J.  L.  466, 
82  A  881]. 

[a]  impvOiut  ftraud  to  ]iasMitg«r^ 
Where  a  carrier  takes  up  a  passen- 
ger's ticket  Illegally  and  In  a  public 
manner  In  the  presence  of  other  pas- 
sengers, under  circumstances  vlrtu- 
EClly  amounting  to  an  Imputation  of 
fraud,  the  passenger  may  recover 
for  injury  to  his  feelings  and  the 
Ignominy  thrust  on  him.  Harris  v. 
Delaware,  etc,  R  Co..  77  N.  J.  It 
278.  72  A  60  [aff  82  N.  J.  L.  466,  8Z 
A  881]. 

63.  Chicago,  etc.,  R.  Co.  v.  Alllnon. 
120  Ark.  64.  178  SW  401;  Louisville, 
etc..  R.  Co.  V.  RItchel.  148  Ky.  701, 
147  SW  411.  41  LRANS  963  and  note. 
AnnCanl913E  617  and  note;  Missouri, 
etc..  R.  Co.  V.  Ball.  26  Tex  Clv.  A. 
500,  61  SW  827;  Texas,  etc,  R.  Co. 


For  laMT  eases,  dsrelopmeiBts  and  ohufM  In  the  law  see  cumulative  Annotations,  same  title,  page  and.'HOtajiumber. 
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polled  to  pay  an  additional  fare  to  avoid  being 
ejected,"  or  where  the  carrier  improperly  fails  or 
refuses  to  transport  him  as  a  passenger." 

Necessity  for  physical  injury.  It  is  generally 
held,  however,  that  for  mere  negligent  omission  of 
duty,  not  accompanied  with,  or  resulting  in,  physi- 
cal injury,  or  without  circumstances  of  aggravation, 
the  carrier  is  not  liable  for  damages  by  way  of 
compensation  for  mental  Buffering,  or  for  incon- 
venience and  annoyance."^ 

Inconvenience  and  annoyance.  Where  a  passen- 
ger is  wrongfully  put  down  at  a  place  other  than 
his  destination,  and  he  uses  ordinary  care  to  avoid 
walking,  without  success,  he  is  entitled  to  compen- 
sation for  the  trouble,  inconvenieuoef  and  annoyance 


of  having  to  walk,*^  or  in  getting  to  his  destination 
throogh  other  means  of  transportation.^"  It  has 
been  held  that  &uc}i  damages  may  also  be  recovered 
on  account  of  delay  in  transportation,""  although 
there  is  authority  to  the  contrary."- 

Injury;  sickness.  Wliere  a  passenger,  through 
the  negligeace  or  wrongful  act  of  the  carrier,  is  put 
down  at  a  place  other  than  his  destination,  necessi- 
tating a  walk  from  which  sickness  or  injury  results, 
the  conclusion  generally  reached  is  that  in  such  case 
the  act  of  the  carrier  is  the  proximate  cause  of  the 
resulting  sickness  or  injury,  provided  the  passenger 
has  been  prudent  and  careful  in  undertaking  the 
walk,  there  bein^  no  other  means  at  hand  of  alle- 
viating his  position,"  although  the  earner  had  no 


V.  Johnson.  2  Tex.  A.  Civ.  Caa.  t 
185;  Norfolk,  etc.,  R.  Co.  v.  Stone, 
111  Va.  730,  69  SE  927. 

[a]  WlieT*  a  wWt*  woman  li  com- 
pell»d  to  rid*  In  a  coach  Intended  for 
nogromm,  the  carrier  Is  liable  In  breach 
of  contract  for  the  mental  pain  and 
humiliation  suffered  as  a  direct  re- 
sult thereof,   although   theVe   la  no 

ghyslcal  Injury.  Missouri,  etc.,  R. 
o.  V.  Ball,  25  Tex.  Civ.  A.  500,  61 
SW  327;  Texas,  etc.,  R.  Co.  v.  John- 
Bon,  2  Tex.  A.  Civ.  Caa.  }  185. 

[bl  Xreoasiltr  for  pbTslcal  Injury. 
— A  white  passenger  required  In  vio- 
lation of  statute  to  ride  in  the  nesEo 
coach  may  recover  damages  ror 
humiliation  suffered,  although  no 
ptiysical  injury  resulted.  Chlcaso, 
etc.,  R.  Co.  V.  Allison.  120  Ark. 
178  SW  401. 

64.  See  supra  S  1206.  Compare 
Galveston,  etc.,  R,  Co.  v.  Patterson, 

S'ex.  Civ.  A.)  46  SW  848  (holding 
at,  where  a  passenger  on  a  rail- 
road train  waa  told  that  he  would 
have  to  pay  a  bridge  toll  some  time 
during  the  night,  and  the  conductor 
offered  to  receive  it  and  pay  it  (or 
him,  and  on  a  previous  occasion  he 
had  been  told  the  same  thing,  had  re- 
fused to  pay,  and  was  not  disturbed 
on  passing  over  the  bridge,  or  com- 
pelled to  pay  such  toll.  In  an  action 
for  damages  In  collecting  such  toll 
it  was  not  error  to  refuse  to  Instruct 
that  he  could  not  recover  for  discom- 
fort or  Injury  to  his  feelings  by 
being  aroused  in  the  night  by  an  em- 
ployee of  the  bridge  company  and 
compelled  to  pay  the  toll). 

88.  Rhodes  V.  Honolulu  Rapid 
Transit,  etc..  Co.,  16  Hawaii  819: 
Cleveland,  etc,  R.  Co.  v.  Kinsley,  27 
Ind.  A.  136,  60  169,  S7  An^R 

246:  Runyan  v.  Central  R.  Co.,  66 
N.  J.  li.  S28,  47  A  42X. 

[a]  A  paMaagw  wruug fully  rfr^ 
fMM  a  teaaafaor  to  a  connecting  line 
by  a  street  car  company  Is  entitled 
to  compensatory  damages.  Including 
damages  for  humiliation,  mental  suf- 
fering, injury  to  feelings,  etc., 
Rhodes  v.  Honolulu  Rapid  Transit, 
etc,  Co.,  16  Hawaii  319. 

sa.  Ark. — Chicago,  etc.,  R.  Co.  v. 
Mlxell.  118  Ark.  153,  176  SW  S9«; 
Texarkana,  etc..  R.  Co.  v.  Anderson, 
67  Ark.  123.  53  SW  673. 

Ga. — Central  of  Georgia  R.  Co.  v. 
Wallace,  141  Ga.  61.  80  SE  282,  49 
LRANS  429  and  note,  AnnCasl915A 
1076  and  note;  Sapplngton  v.  Atlanta, 
etc..  R.  Co.,  127  Ga.  178,  56  SE  311. 

111.— lUInots  Cent.  R.  Co.  v.  Sld- 
dons.  53  111.  A.  607. 

Kan. — Kansas  City,  etc.,  R,  Co.  v. 
Dalton,  65  Kan.  661,  ^0  P  645. 

Mich. — Schroeder  v.  Detroit,  etc., 
R.  Co.,  174  Mich.  684.  140  NW  flffS. 

Miss. —  Pullman  Co.  v.  Kelly,  86 
Miss.  87,  38  S  317. 

Mo. —  Trigg  v.  St.  Louis,  etc.,  R. 
Co.,  74  Mo.  147,  41  AmR  305:  Raw- 
lings  V.  Wabash  R.  Co.,  97  Mo.  A. 
515,  71  SW  534;  Deming  v.  Chicago, 
etc.  R.  Co..  80  Mo,  A.  ifZ:  Strange  v. 
Missouri  Pac.  R.  Co..  61  Mo.  A.  586. 

N.  — Smith  V.  Wilmington,  etc., 
R.  Co.,  130  N.  C.  804.  41  SE  481. 

S.  C. — Berley  v.  Seaboard  Air  Line 
R.  Co..  83  S  C.  411,  66  SE  456:  Black 
V.  A>.iantlc  Coast  Un«  R.  Co.,  82  S.  C. 


478,  64  SE  418;  Taber  v.  Seaboard 
Air  Line  R.  Co.,  81  S.  C.  317,  62  SE 
311;  Martin  v.  Columbia,  etc.,  R.  Co., 
32  S.  C.  592,  10  SB  960. 

Wash. — Turner  v.  Great  Northern 
R.  Co.,  15  Wash.  213,  46  P  243.  66  Am 
SR  883  [dlst  WlUson  V.  Northern 
Pac  R.  Co.,  6  Wash.  621,  82  P  468. 
34  P  1461. 

[a]  ZUustratlons. — (1)  A  passen- 
ger cannot  recover  for  mental  an- 
guish arising  solely  from  the  fact 
that  the  carrier  may  have  failed  to 
carry  htm  to  his  destination  within 
the  schedule  time,  whereby  he  failed 
to  connect  with  another  carrier. 
Central  of  Georgia  R.  Co.  v.  Wal- 
lace, 141  Ga.  61,  80  SE  282,  49 
L.RANS  429,  AnnCasl915A  1076.  (2) 
A  passenger,  carried  past  his  station 
and  put  off  in  the  darkness,  cannot 
recover  damages  for  .mental  suffering 
and  fright,  unless  such  mental  an- 
guish Is  connected  with  a  contem- 
poraneous physical  Injury;  and  mere 
sickness  resulting  from  fright, 
worry,  and  overtaxation  of  strength 
after  leaving  the  train  will  not  Jus- 
tify a  recovery  of  damages  for  men- 
tal suffering.  Deming  v.  Chicago, 
etc.  R.  Co..  80  Mo.  A.  152. 

[d]  Vervons  breakdown. — While, 
In  an  action  for  Injury  to  a  passen- 
ger from  delay  In  carnage,  there  can 
be  DO  recovery  for  mere  mental  suf- 
fering, disconnected  from  bodily 
injury  resulting  from  the  carrier's 
negligence,  yet  she  may  recover  for 
a  nervous  breakdown  directly  due  to 
such  negligence.  Taber  v.  Seaboard 
Air  Line  R.  Co.,  81  S.  C.  317,  62  SE  311. 

Mental  aoffenaff  m»  element  of  dun- 
ages. — For  the  general  rule,  and  its 
discussion.  Illustrations,  and  limita- 
tions see  Damages  [13  Cyc  39  et  seq], 

BT.  Miller  v.  Baltimore,  etc.,  E. 
Co.,  89  App.  Div.  467.  86  NTS  883. 

t9.  *A.la. — ^Alabama  Great  Southern 
R.  Co.  V.  Sellers,  93  Ala.  9,  9  S  376. 
80  AmSR  17;  Louisville,  etc.,  R.  Co. 
V.  Sanders,  7  Ala.  A.  643,  61  S  482. 

Ark. — Louisiana,  etc,  R.  Co.  v. 
Rider,  103  Ark,  668,  Ut  SW  849. 

Ky. — Louisville,  etc.,  R.,  etc.  Co. 
V.  Comley,  169  Ky.  11,  183  SW  207. 

La. —  Alrey  v.  Pullman  Palace  Car 
Co^  60  La.  Ann.  648,  28  8  512. 

Tex. — Houston,  etc,  R.  Co.  v.  Mc- 
Kenzle,  (Civ.  A.)  41  SW  831. 

Wis. — Walsh  V.  Chicago,  etc,  R. 
Co..  42  Wis.  23,  24  AmR  376. 

Eng. — Hobbs  V.  London,  etc.,  R 
Co..  L.  R.  10  Q.  B.  Ill,  6  ERC  381. 

[a]  XUnstratlon. — A  passenger  who 
was  not  informed  of  the  stopping 
place  nearest  his  destination,  and 
who  was  carried  beyond  so  that  he 
was  compelled  to  walk  four  miles 
instead  of  one,  may  recover  for  the 
added  fatigue,  annoyance,  and  incon- 
venience. Louisville,  etc.,  R.  Co.  v. 
Sanders.  7  Ala.  A  543.  61  S  482. 
'  [  b  ]  The  measure  of  damage  for 
faUore  to  back  the  train  to  a  neigh- 
boring station  or  farmhouse,  on  Its 
stoppage  by  a  washout,  is  the  differ- 
ence between  such  inconvenience  and 
discomfort  as  plaintiff  experienced 
and  that  which  he  would  have  ex- 
perienced If  the  train  had  been  so 
backed.  Houston,  etc.,  R.  Co.  v. 
Rogers,  16  Tex.  Civ.  A.  19,  40  SW 
201. 


B9.  Ala. — Alabama  Great  Southern 
R.  Co.  V.  Sellers,  93  Ala.  9,  9  S  375. 
30  AmSR  17;  East  Tennessee,  etc., 
R.  Co.  V.  Lockhart,  79  Ala.  315. 

Ark. — St,  Louis,  etc.,  R.  Co.  v. 
Evans,  94  Ark.  324,  126  SW  1058. 

Ind. —  Cincinnati,  etc.,  R.  Co.  v. 
Baton,  94  Ind.  474.  48  AmR  179. 

Mo. — Trigg  V.  St.  Louis,  etc,  R. 
Co..  74  Mo.  147,  305. 

Pa.— Pennsylvania  R.  Co.  V.  AsmU. 
23  Pa.  147,  62  AmD  323. 

60.  St.  Louis,  etc.,  R.  Co.  v.  Berry, 
4  Tex.  A.  Civ.  Gas.  S  166.  16  SW  48; 
Walsh  V.  Chicago,  etc..  R.  Co.,  42  Wis. 
23,  24  AmR  376. 

61.  Bonsteel  v.  Vanderbllt,  21 
Barb.  (N.  Y.)  26;  Brlggs  v.  Vuider- 
bllt,  19  Barb.  <N.  Y.)  222;  Miller  v. 
Southern  R.  Co.,  69  S.  C.  116,  48  SB 
99. 

63.  Ala. — East  Tennessee,  etc,  R. 
Co.  V.  Lockhart,  79  Ala.  316. 

Ark, — Louisiana,  etc.,  R.  Co.  v. 
Rider,  103  Ark.  558,  146  SW  849; 
St.  Louis  Southwestern  R.  Co.  v. 
Pearson,  88  Ark.  200.  114  SW  211. 

Ind. — Cincinnati,  etc.,  R.  Co.  y. 
Eaton,  94  Ind.  474,  48  Amll  179. 

Ky. — Louisville,  etc.,  R.,  etc,  Co.  v. 
Comley,  169  Ky.  11,  183  SW  207; 
Tennessee  Cent.  R.  Co.  v.  Brasher.  97 
SW  349.  29  KyL  1277;  Chesapeake, 
etc..  R.  Co.  v.  Lynch,  89  SW  617,  23 
KyL  467;  Kentucky  Cent.  R.  Co.  v. 
Blddle,  34  SW  904,  17  KyL  1363. 

Mich. — Moss  V.  Detroit,  etc,  R.  Co., 
188  Mich.  1,  164  NW  140. 

Miss. — ^Mobile,  etc,  R.  Co.  v.  Mc- 
Arthur,  43  Miss.  180. 

Mo.— Stevens  v.  Kansas  City  El.  R. 
Co.,  126  Mo.  A.  619,  106  SW  26;  Wink- 
ler V.  at.  Louis,  etc.,  R-  Co..  21  Mo, 
A  99:  Evans  v.  St  Louis,  etc.  R.  Co., 
11  Mo.  A.  463. 

N.  Y.— Williams  V.  Vanderbllt.  23 
N.  Y.  217,  84  AmD  883  [aif  29  Barb. 
4911. 

Okl. — St.  Louis,  etc,  R.  Co.  v. 
Davis,  37  Ohl.  840,  182  P  337. 

S.  C. — Pickens  v.  South  Carolina, 
etc.,  R.  Co.,  64  S.  C.  498,  32  SE  567. 

Tex. — International,  etc..  R.  Co.  v. 
Terry,  62  Tex.  380;  St.  Loufs  South- 
western R.  Co.  V.  Foster,  46  Tex.  Civ. 
A.  617,  103  SW  194;  Texas,  etc.,  R. 
Co.  v.  Pollard,  2  Tex.  A.  Civ.  Cas. 
!  481.  Compare  Texas,  etc.,  R.  Co. 
V.  Wiggins,  (Civ.  A)  156  SW  1131 
(holding  that  such  damages  are  too 
remote  a  result  of  the  carrier's  agent 
not  selling  the  passenger  a  proper 
ticket,  whereby  he  alighted  at  the 
point  specified  in  the  ticket,  but  not 
at  his  proper  destination,  and  from 
lack  of  funds  was  compelled  to  walk 
back). 

Wis. — Kreuiiger  v.  Chicago,  etc.. 
R.  Co.,  73  Wis.  158,  40  NW  ofV:  Stuts 
V.  Chicago,  etc..  R.  Co.,  73  Wis.  147, 
40  NW  653.  9  AmSR  769. 

[a]  Tort  as  baada  of  mle.^ — "When 
the  contract  of  carriage  is  broken  In 
such  manner  as  to  be  tortious,  as 
when -no  effort  Is  made  by  the  car- 
rier to  look  after  the  safety  or  com- 
fort of  the  passenger,  and  the  situa- 
tion Is  such  that  the  passenger  can- 
not find  safe  and  comfortable  accom- 
modations by  the  exercise  of  reason- 
able care,  and  suffers  injury  in  con- 
sequence thereof,  the  damage  should 
be  aBsemcd  und^  thftvbwtnle^  and 
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notice  of  the  passenger's  physical  condition;^  and 
this  rule  also  applies  to  injuries  received  by  the 
passenger  from  exposure,  or  otherwise,  while  exer- 
cising due  care  to  get  to  his  destination  by  other 
means  of  conveyance,^  or  from  being  compelled  to 
wait  in  an  unhealthy  place.^^  But  on  the  other 
hand,  it  has  been  held  that  sickness  and  exposure 
resulting  from  being  wrongfully  carried  beyond  the 
destination,  and  put  off  at  a  place  not  in  itself  dan- 
gerous, and  in  a  proper  and  careful  manner,  is  too 
remote  to  be  charged  to  the  fault  of  the  carrier." 
Where  the  walk  has  been  voluntarily  undertaken, 
without  effort  to  avoid  it,  or  an  avoidable  danger 


the  carrier  muat  compeniate  him  not 
only  for  lost  time  and  expense  In- 
curred, but  for  such  Inoonvenlence, 
discomfort.  Injury  or  Illness  as  fol- 
lows directly  from  Its  acta."  Louis- 
ville, etc.,  R.,  etc.,  Co.  v.  Comley,  169 
Ky.  11,  21,  lit  SW  207. 

tb]  XUnrtratlon&r-(l)  Where  the 
conductor  called  the  name  of  plain- 
tilts'  destination  about  three  miles 
before  It  was  reached,  and  the  au- 
ditor told  them  that  they  were  at  that 
station  and  to  prepare  to  set  ofT.  and, 
on  the  train  stopping  in  the  country, 
they  grot  oft  in  the  presence  of  the 
conductor  and  the  auditor  who  did 
not  notify  them  of  their  mistake,  and 
had  to  walk  to  their  destination,  they 
were  entitled  to  substantial  damages 
for  the  Inconvenience,  sickness,  or 
Injury  directly  flowlnfr  from  the  ac- 
tion of  the  conductor  and  the  auditor. 
St.  Louis  Southwestern  R.  Co.  v. 
Pearson,  88  Ark.  200.  114  SW  211. 
<2)  Where  a  passenger  was  negli- 
gently carried  beyond  her  destination 
and  put  otC  at  the  next  station,  from 
which  she  had  to  walk  a  distance  of 
Ave  miles  in  order  to  arrive  at  the 
house  of  a  relative  whom  she  was 

Jolng  to  visit,  If,  without  being  able 
0  procure  a  conveyance,  and  acting 
witAi  prudence  and  care,  she  pro- 
ceeded on  foot  to  complete  her  jour- 
ney, aTtd  thereby  and  as  an  incident 
thereto  received  injury  to  her  health 
and  incurred  vexatious  annoyances, 
she  became  entitled  to  have  the  in- 
jury and  the  annoyances  taken  Into 
consideration  in  estimating  her  dam- 
ages In  the  event  of  a  verdict  In  her 
favor.  Cincinnati,  etc..  R.  Co.  v, 
Eaton,  94  Ind.  474,  48  AmR  179.  (3) 
Where  plalntlfF  was  wrongfully  di- 
rected by  the  conductor  of  defend- 
ant's train  to  alight  at  a  place  some 
distance  from  the  platform,  and  was 
compelled  to  walk  the  distance  to  the 
platform  on  a  sidetrack,  and,  the 
night  being  dark,  fell  into  a  culvert 
and  was  injured,  and  moreover  be- 
cannie  very  much  frightened  by  the 
backing  of  defendant's  cars,  and  the 
conductor  knew  that  the  cars  would 
be  backed  and  had  full  knowledge  of 
all    the   dangers   which  surrounded 

filaintifr  when  he  directed  her  to 
eave  the  cars,  the  Injuries  sustained 
were  the  proximate  result  of  defend- 
ant's negligence.  Stuts  v.  Chicago, 
etc.,  R.  Co..  73  Wis.  147,  40  NW  653. 
9  AmSR  769. 

Fc]  Strevt  railroads  dlsttiifvlslied. 
— The  rule  laid  down  In  a  number  of 
adjudicated  cases  respecting  steam 
railroads,  that,  where  a  passenger  Is 
wrongfully  ejected  from  a  train  at  a 
place  between  stations,  the  carrier  Is 
liable  for  injuries  that  may  result  to 
him  while  walking  back  to  its  sta- 
tion on  the  railroad  track,  cannot  be 
applied  so  as  to  hold  a  street  rail- 
road company  liable  for  Injuries  re- 
ceived by  a  person  in  slipping  on  an 
Icy  sidewalk  while  he  was  walking 
back  to  his  home  after  being  negli- 
gently carried  beyond  his  usual  stop- 
ping place.  Haley  v.  St.  Louis  Tran- 
sit Co.,  179  Mo.  80,  77  SW  731,  64 
LRA  295. 

[d]  Tolnntaztly  leavlnff  oonvey- 
aaea  dlsttsffulsliaa.^ — The  rule  that 
where  a  passenger,  knowing  that  he 
has  been  carried  beyond  his  destina- 
tion, voluntarily  leaves  the  convey- 


ance, he  thereby  terminates  bis  rela- 
tion as  a  passenger,  and  that  the  car- 
rier cannot  be  held  liable  for  Injuries 
afterward  auBtalned  in  traveling  to 
his  destination,  does  not  obtain 
where  the  carrler'a  servanta  coerce 
or  persuade  the  passenMr  to  all^t. 
Stevens  v.  Kansas  City  El.  R.  Co^  126 
Mo.  A.  619.  106  SW  26. 

63.  Louisville,  etc.,  R.  Co.  v. 
Roney,  (K^  12T  SW  168:  Pecos,  ate, 
R.  Co.  V,  Williams,  34  Tex.  Ctv.  A. 
100,  78  SW  6. 

■peoial  damavaa  dapaOaBt  m 
knowladc*  of  olremnstanoM  see  infra 
9  1279. 

84.  Seaboard  Air  Line  R.  Co.  v. 
Standlfer,  190  Ala.  260.  67  S  891; 
Kansas  City  Southern  R,  Co.  v.  Cobb, 
118  Ark.  669,  178  SW  883:  St.  Louts, 
etc.,  R.  Co.  V.  Smith,  117  Ark.  665, 
174  SW  547:  Georgia  B.,  etc..  Co.  v. 
McAllister,  126  Ga.  447,  64  SB  967.  7 
LRAN5  1177  and  note;  St.  Louis 
Southwestern  R.  Co.  v.  Rlcketts,  96 
Tex.  68,  70  SW  316. 

[a]  AgvravBtloii  of  dlasUlltr^ 
Where  exposure  to  weather  or  cold 
results  In  further  physical  disability 
to  a  person  already  sick  or  feeble, 
damages  for  causing  such  exposure 
may  be  recovered  In  a  proper  case. 
Seaboard  Air  Line  R.  Co.  v.  Stand- 
lfer. 190  Ala.  260,  67  S  391.  See  gen- 
erally Damages  [13  Cyc  31]. 

66.  Helm  v.  MoCaughan.  32  Miss. 
17,  66  AmD  588;  Williams  v.  Vander- 
btlt,  28  N.  T.  217,  84  AmD  333  [afC 
29  Barb.  491];  Weed  v.  Panama  B. 
Co.,  17  N.  T.  862,  72  AmD  474;  St. 
Ijouis  Southwestern  R.  Co,  v.  Rlck- 
etts, 96  Tex.  68,  70  SW  316;  Texas, 
etc.,  R.  Co,  V.  Mayes.  (Tex,  A.)  IB  sW 
43. 

66.  LoulBvllle.  etc,  R.  Co.  v. 
Sptnks,  104  Ga.  692,  80  SB  968:  Hobbs 
V.  London,  etc..  R.  Co.,  L,  R.  10  Q.  B. 
ill.  6  ERC  381, 

[a]  Beasons  for  rule. — (1)  Phys- 
ical discomfort,  pain,  weariness,  and 
Injuries  to  limb  or  foot  occasioned  by 
walking  between  two  places  are  not 

E roper  elements  of  damage  for  the 
reach  of  an  executory  contract  of 
transportation  Into  which  a  carrier 
was  under  no  legal  duty  of  entering, 
as  it  is  not  a  tort,  and  does  not  give 
rise  to  an  action  ex  delicto.  Louis- 
ville, etc.,  R.  Co.  V.  Spinks,  104  Ga. 
692,  30  SE  968.  (2)  Where  a  man 
and  his  wife  were  carried  aside  from 
their  destination  by  the  train  on 
which  they  were  passengers,  and 
were  obliged  to  walk  home  at  night 
through  the  rain,  whereby  the  wife 
was  made  sick,  It  was  held  that  dam- 
ages could  be  recovered  for  the  In- 
convenience BUfTered,  but  not  for  the 
Illness  of  the  wife.  The  case  was 
tested  by  the  rule  of  consequential 
damages  for  a  breach  of  contract, 
which  was  stated  as  follows:  "The 
nearest  approach  to  anything  like  a 
Axed  rule  Is  this:  That  to  entitle  a 
person  to  damages  by  reason  of  a 
breach  of  contract,  the  injury  for 
which  compensation  Is  asked  should 
be  one  that  may  be  fairly  taken  to 
have  been  contemplated  by  the  par- 
ties as  the  possible  result  of  the 
breach  of  contract."  Hobbs  v.  Lon- 
don, etc..  R.  Co.,  L.  R  10  Q.  B.  Ill, 
117,  6  ERC  381. 

•7.  U.  S. — Morse  v.  Duncan,  14 
Fed.  896. 


has  been  voluntarily  encountered,  and  the  resulting 
sickness  or  injury  is  caused  by  the  passenger's  own 
negligence  or  imprudence,  he  cannot  recover  dam- 
ages therefor;"  and  this  rale  also  applies  where  he 
attempts  to  reach  his  destinatum  by  other  means 
of  conveyance.** 

[$  1279]  3.  Special  Damages  Dependent  on 
Knowledge  of  Oircnmstances,  Special  damages  sus- 
tained because  of  peculiar  circumstances  not  within 
the  contemplation  of  the  parties  when  the  contract 
was  made,  and  of  which  circumstances  the  carrier 
had  no  knowledge,  cannot  be  recovered.^  Thus  loss 
of  profits  in  an  enterprise  which  is  interfered  with 

in. — Indianapolis,  etc.,  R.  Co.  r, 
Blrney.  71  III.  891. 

Ky. — Chesapeake,    etc..    R.  Co. 
Lynch,  89  SW  617,  28  KyL  467. 

Hloh. — ^Lewla  v.  Flint,  etc.,  R.  Co., 
64  Mich.  66,  19  NW  744,  62  AmR  790. 

Mo. — HeniT  V.  St.  Louis,  etc.,  r. 
Co.,  76  Mo.  288,  43  AmR  762;  Corrls- 
tar  V.  Kanaas  City,  etc.,  R.  Co.,  26 
Mo.  A.  619;  Francis  v.  St.  Loula 
Transfer  Co.,  6  Mo.  A.  7. 

N.  Y. — Chllds  v.  New  York,  etc.,  R. 
Co„  77  Hun  639,  28  NYS  894. 

Tex. — Texas,  etc.,  R.  Co.  v.  Cole, 
66  Tex.  682.  1  SW  629;  Gulf,  etc.,  B, 
Co.  V.  Head,  (A.)  15  SW  504. 

Wis. — Kreuziger  v.  Chicago,  etc,  R. 
Co.,  73  Wis.  1B8,  40  NW  667. 


[a]  ninrtratlona^d)  Where  plaln- 
tllt  having  been  wrongfully  car- 
ried beyond  his  station,  attempted 
to  walk  back,  and  In  doing  so  fell 
Into  a  cattle  guard  and  was  injured, 
and  he  knew  of  the  cattle  guard  and 
could  easily  have  avoided  it.  but, 
anticipating  no  danger,  continued  on 
his  course,  the  Immediate  cause  of 
the  injury  was  plaintiff's  failure  to 
locaite  the  cattle  guard  exactly,  the 
night  being  dark,  and  plaintiff's  inju- 
ries   thus    sustained   were   not  the 

firoxlmate  result  of  the  carrier's  neg- 
Igence.  Lewis  v,  Flint,  etc.,  R,  Co., 
Si  Mich.  66,  19  NW  744.  52  AmR 
790.  <2)  Where  a  female  passenger, 
having  been  carried  to  a  station  two 
miles  beyond  her  destination  and 
there  put  down,  proceeded  to  walk 
back  to  her  destination,  although  the 
night  was  Intensely  cold,  and  with- 
out Inquiring  or  seeking  to  obtain 
shelter  or  lodging,  sickness  resulting 
from  the  walk  must  be  attributed  to 
the  passenger's  Imprudence,  and  the 
company  was  not  liable  to  make 
compen«atlon  for  the  sickness. 
Texas,  etc.,  R.  Co.  v.  Cole,  66  Tax. 
562,  1  SW  629. 

rb]  OhUa^Where  a  child  of 
thirteen  years  is  carried  beyond  his 
station,  and  walks  to  his  destination 
and  is  injured  by  the  exposure,  he  is 
not  guilty  of  contributory  negligence 
in  not  stopping  at  some  house.  Moss 
V.  Detroit,  etc..  R.  Co.,  188  Mich.  1, 
164  NW  140. 

68.  International,  etc.,  R,  Co.  v. 
Addison,  100  Tex.  241,  97  SW  1037,  8 
LRANS  880  and  note  [rev  (Civ.  A.) 
93  SW  1081]:  Fowlkes  v.  Southern  R. 
Co.,  96  Va.  742.  32  SE  464. 

[a]  Aaanmptlon  of  rlak.^ — ^Wbere  a 
passenger  procures  a  conveyance 
after  the  failure  of  a  train  to  stop  to 

f>ermlt  him  to  board  It.  he,  as  a  mat- 
er of  law,  assumes  the  risk  from 
injuries  resulting  from  exposure  to 
the  weather  while  making  the  trip 
by  means  of  the  conveyance  selected. 
International,  etc.,  R,  Co.  v.  Addison, 
100  Tex.  241.  97  SW  1037,  8  LRANS 
880  [rev  (Civ.  A.)  93  SW  1081]. 

eSh  Ga. — Central  of  Georgia  R, 
Co.  V.  Dorsey,  116  Ga.  719.  42  SB 
1024;  Dorsey  v.  Central  of  Georgia  R. 
Co..  113  Ga.  664,  38  SE  968. 

Mich. — Hayes  v.  Wabash  R.  Co., 
163  Mich.  174,  128  NW  217,  SI  LRA 
NS  229. 

N.  Y. — Barney  v.  Delaware,  etc.,  R. 
Co..  61  MlBC.  62,  113  NYS  138. 

N.  C. — Story  v.  Norfolk,  etc.,  R 
Co.,  133  N,  C.  69,  46  SE  849. 

S.  C. — Berley  v.  Seaboard  Air  Line 
R.  Co.,  83  8.  C.  411.  66  SK  468. 


For  latar  oawCf  AaralopOMBts  and  titaagm  In  th«  law  see  eumulatlv*  Annotatlona,  aama  title. : 
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by  deli^  of  the  passenger  in  naehing  his  destim- 
tion,  the  danger  of  such  loss  not  having  been  known 
to  the  carrier,  is  generally  not  recoverable.™  Nor 
can  a  passenger  recover  what  he  would  have  earned 
but  for  the  delay,  where  no  definite  occupation  or 
employment  was  within  his  contemplation  at  the 
time/'  although  the  question  whether  the  passenger 
would  have  procured  employment  had  he  been  at  his 
destination  during  the  time  he  was  delayed  may  be 
considered  in  estimating  his  damages/'  Where,  how- 
ever, the  carrier  baa  knowledge,  or  is  notified,  of 
the  peculiar  circumstances,  special  damages,  such 
as  those  resulting  from  a  failure  to  keep  a  profes- 
sional or  business  engagement,  may  be  recovered, 


Tex. — International,  etc.,  R.  Co.  v. 
Sammon,  36  Tex.  Civ.  A.  96.  79  3W 
864;  International,  etc.,  R.  Co.  v.  An- 
chonda,  fClv.  A.)  SS  SW  743. 

[a]  lUiutratlosa. — <1)  Where  a 
female  passenger  on  a  railroad  was 
carried  beyond  her  station,  and  the 
train  stopped  near  the  next  station, 
and  the  passenger  walked  at  night 
and  without  escort  through  the  town 
to  the  house  of  a  friend,  she  could 
not  show  that  she  was  frightened  by 
hearing  loud  voices  of  negro  men 
who  were  walking  behind  her,  unless 
It  also  appearea  that  the  locality 
was  one  in  which  such  occasion  for 
fright  was  likely  to  occur,  and  that 
the  railroad  company  had  notice  of 
this.  Central  of  Georgia  R.  Co.  r. 
Dorsey,  116  Ga.  719.  42  SE  1024.  (2) 
Where  a  carrier  falls  to  stop  to  take 
up  a  passenger  at  a  flag  station, 
there  can  be  no  recovery  for  any  In- 
creased injury  or  suffering  arising 
from  the  prospective  nassenger's  Ill- 
ness, In  the  absence  of  notice  thereof 
to  the  carrier.  Berley  v.  Seaboard 
Air  Line  R.  Co..  83  S.  C.  411,  65  SE 
45G.  (S)  Damages  for  the  humili- 
ation caused  by  profane  language 
used  by  negroes  In  the  presence  of 
plaintiff's  wife  cannot  be  recovered, 
where  it  is  not  shown  that  the  mis- 
conduct of  the  negroes  was  known  to 
the  carrier's  conductor,  Missouri, 
etc..  R.  Co.  V.  Ball.  25  Tex.  Civ.  A. 
BOO.  61  SW  327. 

[b]  Duuwas  for  mental  aafwlah 
(1>  for  being  delayed,  after  the  pur- 
chase of  a  ticket.  In  reaching  one's 
family  by  the  failure  of  the  station 
agent  to  stop  a  train,  cannot  be  re- 
covered where  the  facta  as  to  plain- 
tiff's family  and  their  condition  and 
his  anxiety  to  be  with  them  were  not 
made  known  to  the  agent  at  the  time 
the  ticket  was  purchased.  Jones  v. 
Texas,  etc.,  R.  Co.,  23  Tex.  Civ.  A.  6fi, 
65  SW  371.  (2)  Recovery  cannot  be 
had  for  the  mental  anguish  of  a 
mother  in  being  separated  from  -her 
children  by  reason  of  the  train  not 
being  stopped  long  enough  for  her 
to  board  the  train  after  her  children 
had  been  placed  thereon,  where  de- 
fendant's agent  had  no  knowledge  of 
the  relationship.  International,  etc., 
R.  Co,  V.  Anchonda,  <Tex.  Civ.  a.)  08 
SW  743. 

TO.  U.  S. — Southern  R.  Co.  v. 
Myers.  87  Fed.  149,  32  CCA  19;  Poster 
V.  Cleveland,  etc..  R.  Co.,  56  Fed.  434. 

Ga. — Georgia  R.  Co.  v.  Hayden,  71 
Oa.  618,  61  AmR  274. 

111. — Morrison  v.  Illinois  Cent.  R. 
Co.,  165  111.  A.  415. 

N.  T. — Barney  v.  Delaware,  etc.,  R. 
Co.,  61  Misc.  62.  113  NTS  138:  Cooley 
V.  Pennsylvania  R.  Co.,  40  Misc.  239, 
81  NYS  692. 

8.  C. — Martin  v.  Southern  R.  Co.. 
89  S.  C.  32,  71  SB  286. 

[a]  "Xt  la  weU  eetabUahed  that  in 
order  to  hold  the  carrier  for  damages 
beyond  those  which  accrue  upon  nla 
negligent  delay  naturally  and  in  the 
order  of  things,  he  must  be  informed 
of  the  special  ctreamstances  which 
make  promptness  on  his  part  Impor- 
tant to  the  passenger  and  which  may 
occasion  exceptional  damages  as  the 
result  of  his  delay.  In  other  words, 
that  both  parties  to  the  contract 
must  be  fully  Informed  as  to  the  cir- 
cumstances and  the  reasons  why  it 
la  Important  to  the  passenger  to  ar- 


rive at  on  or  about  the  schedule 
time."  Cooley  v.  Pennsylvania  R. 
Co.,  40  Misc.  239.  242.  81  KYS  692. 

[b]  A  lawrer,  delayed  by  a  rail- 
road wreck,  and  who  has  not  in- 
formed the  carrier  of  special  circum- 
stances which  make  it  necessary  for 
him  to  reach  his  destination  on 
schedule  time,  can  recover  of  the 
carrier  merely  compensatory  dam- 
ages. Cooley  V.  Pennsylvania  R.  Co., 
40  Misc.  239.  81  NYS  692. 

[c]  TlLMmaaa  engsffMoeAt. — (1) 
Where  a  theatrical  manager  pur- 
chased tickets  for  himself  and  troupe 
over  a  railroad,  at  the  terminus  of 
which  they  were  to  take  a  train  on  a 
connecting  road  to  their  destination 
Where  a  performance  was  to  be  given, 
and  a  collision  occurred  on  the  first 
road,  and  the  train  was  delayed  so 
as  to  miss  connection  with  the  train 
on  the  second  road,  plalntifr  and  his 
troupe  falling  to  reach  their  destina- 
tion in  time  for  the  performance,  and 
being  compelled  to  refund  two  hun- 
dred and  eighty-eight  dollars  for 
tickets  that  had  already  been  sold; 
but  plaintiff  did  not  notify  the  com- 
pany of  his  engagement  until  at  the 
point  of  delay,  late  at  night,  and 
then  by  telegraph,  but  it  did  not 
appear  that  the  telegram  waa  re- 
ceived in  time  to  avoid  the  delay,  the 
damages  resulting  from  a  failure  to 
keep  the  engagement  were  too  remote 
to  be  recovered,  Georgia  R.  Co.  v. 
Hayden,  71  Ga.  618,  61  AmR  274. 
<2)  The  mere  fact  that  a  railroad 
passenger  agent  knows  that  a  theat- 
rical troupe  taking  passage  expects 
to  pla/  at  its  destination  at  a  certain 
time  does  not  make  loss  of  profita  on 
such  engagement  an  element  of  dam- 
ages where  the  train  Is  -  delayed  by 
accident.  Southern  R.  Co.  v.  Myers, 
87  Fed.  149.  32  CCA  19. 

n.  North  American  Tranap.,  etc., 
Co.  v.  Morrison,  17S  U.  S.  262,  20  SCt 
869,  44  U  ed.  10«1  [rev  86  Fed.  802]. 

78.  Ransberry  v.  North  Amerloan 
Transp.,  etc.  Co.,  22  Wash.  476,  61  P 
154. 

78.  Chappell  v.  Alabama  Western 
R.  Co.,  8  Ga.  A.  787,  70  SE  208. 

ta]  neatiioal  oompaur. — ^Where. 
a  railroad  contracted  with  a  theat- 
rical company  to  transport  its  pri- 
vate car  to  a  certain  city  by  a  given 
hour,  and  knew,  when  maKing  the 
contract,  that  the  object  of  the  trans- 
portation was  that  the  company 
might  fulfill  an  engagement  there, 
but  carried  the  company  to  the  city 
too  late  for  the  performance,  the  pro- 

Frietor  of  the  company  could  recover 
rom  the  carrier,  as  damages,  such 
amount  as  in  reasonable  probability 
would  have  been  earned  by  the  giv- 
ing of  the  performance  after  deduct- 
ing expenses  saved  to  him  by  reason 
of  the  performance  not  being  given. 
Chappell  V.  Alabama  Western  R.  Co., 
8  Ga.  A.  787.  70  SE  208. 

74.  International,  etc.,  R,  Co.  v. 
Anchonda,  (Tex.  Civ.  A.)  68  SW  743; 
Missouri,  etc.,  R.  Co.  v.  Hennesey.  20 
Tex.  Civ.  A.  31«.  49  SW  917. 

[a]  Knowledge  of  weather  oonOl- 
tlnw  Tn  an  action  against  a  carrier 
for  negligently  carrying  a  passenger 
by  her  station.  It  cannot  complain 
that  It  did  not  know  that  the  weather 
would  be  cold,  and  that  plaintiff 
would  be  thinly  clad  and  would  suf- 
fer by  reason  of  not  having  friends 


where  such  failure  is  caused  by  the  acts  of  the  car- 
rier;^* and  this  rule  also  applies  to  damagea  arising 
from  other  conditions  of  which  the  cazrier  has 
knowle^e.^* 

[$  1280]  4.  Kominal  Damages.^''  Where  there 
has  been  a  breach  of  the  contract  on  the  part  of 
the  carrier,  but  no  actual  damages  have  been  sus- 
tained by  the  passenger,  at  least  nominal  damages 
may  be  recovered  by  him."  Thus,  where  the  act  of 
the  carrier  is  a  mere  negligent  omission  of  duty, 
and  the  passei^r's  injury  consists  wholly  of  the 
inconvenience  occasioned  by  having  to  walk  a  short 
distance  back  to  the  station,  the  carrier  is  liable 
for  nominal  damages  only.^^ 

to  meet  her,  as  it  is  charged  with 
-notice  thereof.  Missouri,  etc.,  R.  Co. 
V.  Hennesey,  20  Tex.  Civ.  A.  316, 
49  SW  917. 

[b]  xrotloe  of  rela-UonaUp  of  iiar- 
tles. — Where  a  woman,  having  her 
baby  In  her  arms  and  her  two  other 
children  with  her,  purchased  a  rail- 
road ticket  for  herself  and  half  fare 
tickets  for  her  two  children,  the 
agent  looking  at  the  children  to  see 
if  they  were  entitled  to  half  fare 
tickets,  but  nothing  was  said  as  to 
the  relationship  of  the  parties.  It  waa 
aufnclent  to  warrant  a  finding  that 
the  agent  had  notice  of  the  relation- 
ship, so  as  to  authorize  a  recovery 
for  the  mother's  mental  anguish  on 
being  separated  from  the  children  by 
failure  to  stop  the  train  long  enough 
to  allow  her  to  board  it  after  the 
children  were  placed  thereon.  Inter- 
national, etc.,  R.  Co.  V.  Anchonda. 
(Tex.  Civ.  A.)  68  BW  748. 

75.  See  generally  Damages  [IS 
Cyc  14]. 

Te.  Ala. — Blackburn  v.  Alabama 
Great  Southern  R.  Co.,  143  Ala.  846, 
39  S  345,  6  AnnCaa  228. 

Ark. — St.  Louis,  etc.,  R,  Co.  v. 
Groce,  99  Ark.  420,  138  SW  879;  Tex- 
arkana,  etc.,  R.  Co.  v.  Anderson,  67 
Ark.  128,  S3  SW  673. 

Ga. — Williamson  v.  Central  of 
Georgia  R.  Co..  127  Oa.  125.  B6  SB 
119;  Southern  R.  Co.  v.  Hardin,  107 
Ga.  379,  33  SE  436:  Golns  y.  Western 
R.  Co.,  68  Ga.  190:  Hughes  v.  Western 
R.  Co..  61  Ga.  181;  Atlantic  Coast 
Line  R.  Co.  V.  Stephens,  11  Qa.  A. 
620,  75  SE  841. 

111. — Indianapolis,  etc.,  R.  Co.  v. 
Blrney.  71  111.  891. 

La. — Judlce  v.  Southern  Pac.  Co., 
47  La.  Ann.  255,  16  8  816. 

Mlas.~-Kan8a8  City,  etc.,  R.  Co.  v. 
Flte.  67  Miss.  373.  7  S  223. 

N.  C. — Cable  v.  Southern  R.  Co.. 
122  N.  C.  892.  29  SE  377. 

[a]  ninstrmtlona . — ( 1  >  A  railway 
passenger  wrongfully  left  at  a  sta- 
tion is  entitled  only  to  nominal  dam- 
ages and  costs  where  he  sulfered  no 
actual  injury  excepting  mental  an- 

Sish  on  account  of  being  separated 
>m  his  family.  St.  Louis,  etc.,  R. 
Co.  V.  Groce,  99  Ark.  420,  138  SW 
879.  (2)  Where  a  passenger  Is  car- 
ried beyond  her  destination  without 
circumstancee    of    aggravation  or 

fiersonal  injury,  and  suffers  an  un- 
mportant  delay  of  two  hours,  there 
being  nothing  to  show  the  value  of 
time  and  labor  lost,  nominal  dam- 
ages are  all  that  can  be  recovered. 
Texarkana,  etc,  R.  Co.  v.  Anderson. 
67  Ark.  123.  63  SW  673. 

[b]  Where  a  oanisr  agrees  tliat 
a  passengar  mmj  he  pat  off  at  an 
intsxmeduito  point  before  reaching 
the  destination  to  which  fare  was 
paid,  and  the  serv-ants  of  the  carrier 
are  guilty  of  negligence  In  putting 
the  passenger  off  at  a  point  not 
agreed  on,  the  carrier  Is  liable  for 
at  least  nominal  damages.  William- 
son V.  Central  of  Georgia  R.  Co.,  127 
Qa.  125.  66  S£:  119. 

[c]  Where  the  aotnal  damages 
consist  slnply  of  loss  of  time  and 
iBOonvsnlsBoe,  compensatory  dam- 
ages of  a  nominal  amount  will  be 
allowed.  Judlce  v.  Southern  Pac.  Co., 
47  La.  Ann.  266,j6.  S  816. 
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li  1281]  6.  Ez«m]0aiy  Damages."  Where  the 
breach  of  daty  as  to  foansporting  the  passei^r,  or 
deliveiiiig  him  at  his  destination  within  a  reasonable 
time,  is  attended  with  eireumstanees  of  willfalness, 
gross  negligence,  insult,  or  ind^nitr,  exemplary  or 
punitive  damages  may  be  recovered,"  as  where  the 
passenger  is  recklessly,  wantonly,  or  willfully  car- 


ried beyond  his  destination,'''  or  -wantonly  set  down 
and  left  at  a  wrong  station." 

Exemplaiy  dam^^  not  aUowad.  But  in  general, 
where  there  is  a  breach  of  contract  only,  or  negli- 
gence not  accompanied  with  circomstances  of  affira- 
vation,  no  exemplary  damages  will  be  allowed  as 
where  the  wrongful  act  is  the  result  of  a  mistake 


10  Ga.  A.  623.  73  SE  703;  Kansas 
City,  etc.,  R.  Co.  v.  Pite,  «7  Miss. 
873.  7  S  223. 

78.  BxamplMT  daaMurasi 
Generally  see  Damages  [IS  Cyc  lOB], 
For  personal  Injuries  In  K«n«ral  see 

Infra  9!  1396-1398. 
Tot  wrongful  ejection  of  passenger 
see  supra  !  1210. 

79.  U.  S. — Morse  v.  Duncan,  14 
Fed.  396;  Morrison  v.  The  John  L. 
Stephens,  17  F.  Cas.  No.  9,847. 

Ala.— Southern  R.  Co.  v.  Wooley, 
158  Ala  447,  48  S  369 ;  Alab&ma 
Great  Southern  R.  Co.  v.  Sellers,  93 
Ala.  9,  9  S  375,  30  AmSR  17. 

Ga. — Williamson  v.  Central  of 
Georgia  R.  Co..  127  Ga.  125,  56  BE 
119;  Savannah  City,  etc.,  R.  Co.  v. 
BrausB,  70  Ga.  368. 

Ind. — Indiana  Union  Tract.  Co.  v. 
Heller,  44  Ind.  A.  386.  89  NE  419. 

Ky. — Louisville,  etc,  R.  Co.  v. 
Keller,  104  Ky.  768.  47  SW  1072,  20 
KyL  957;  Memphis,  etc..  Packet  Co. 
V.  Nagel,  97  Ky.  9,  29  SW  743,  16 
KyL  748;  Louisville,  etc.,  R.  Co.  v. 
Grundy,  18  KyL  293;  Dawson  v. 
Louisville,  etc.,  R.  Co..  4  KyL  801. 

Miss. — Alabama,  etc.,  R.  Co.  v. 
Lowry,  100  Miss.  860,  67  S  289;  Jack- 
son Electric  R.,  etc.,  Co.  v.  Lowry, 
79  Miss.  431,  30  S  634;  Wilson  v. 
New  Orleans,  etc..  R.  Co.,  63  Miss. 
SS2;  New  Orleans,  etc,  R-  Co.  v. 
Hurst,  36  Miss.  660.  74  AmD  785. 

Ho.— Hlcka  v.  Hannibal,  etc.,  R. 
Co..  68  Mo.  329;  Cook  v.  Lusk,  186 
Mo.  A.  288,  172  SW  81. 

N.  Y. — Cagney  v.  Manhattan  R. 
Co..  2  NTSTlO. 

N.  C. — Story  v.  Norfolk,  etc.,  R. 
Co..  ISS  N.  C.  69.  46  SE  349. 

Okl.— Ft.  Smith,  etc.,  R.  Co.  v. 
Ford,  34  Okl.  B76,  126  P  745,  41  LRA 
NS  746  and  note. 

8.  C— Woodward  V.  Southern  R. 
Co..  99  S.  C.  261,  83  SE  691.  LRA 
1916C  477  and  note;  Talbert  v. 
Charleston,  etc.,  B.  Co.,  97  S.  C.  46B, 
81  SE  182;  Schockley  v.  Southern  R. 
Co.,  93  S.  O.  633.  77  SE  221;  Cald- 
well V.  Atlantic  Coast  Line  R.  Co., 
76  S.  C.  74,  66  SE  131;  Pickens  v. 
South  Carolina,  etc.,  R.  Co.,  54  S.  C. 
498,  32  SE  567:  Glilman  v,  Florida 
Cent.,  etc..  R.  Co.,  63  S.  C.  210.  31 
SE  224;  Samuels  v.  Rlcdimond,  etc.. 
R  Co.,  35  S.  C.  493,  14  SE  943,  28 
AmSR  883. 

Tex.— Northern  Texas  Tract.  Co. 
V.  Peterman,  (Civ.  A.)  80  SW  636. 

[a]  niitstratlonfl. — (1>  Where  a 
passenger  by  defendant's  negligence 
is  compelled  to  stand  In  a  rain- 
storm while  a  train  la  passing,  and 
is  Injured  by  such  exposure,  and  Is 
laughed  at  and  tantalized  by  de- 
fendant's servants  on  the  train  while 
exposed  to  the  storm,  an  Instruction 
authorizing     punitive     damages  is 

6 roper.  Loulflvllle,  etc.  R.  Co.  v. 
:eller.  104  Ky,  768,  47  SW  1072.  20 
KyL  957.  (2)  Where  a  street  mil- 
road  employee  falls  to  stop  a  car  on 
proper  signal  from  a  person  at  a 
crossing,  and  afterward  Jeers  at,  in- 
sults, and  ridicules  such  person  who 
has  become  a  passenger  on  the  re- 
turn trip,  the  Jury  are  authorixed  In 
assessing  the  damages  not  only  to 
allow  just  compensation  for  the  In- 
Jury,  but  also  to  inflict  a  proper 
punishment  for  the  company's  disre- 
gard of  public  duty.  Jackson  Elec- 
tric R.,  etc..  Co.  V.  Lowry,  79  Miss. 
431.  80  S  634,  (3)  Where  a  woman, 
unattended,  boards  a  train  and  gives 
the  conductor  her  ticket,  and  after- 
ward the  conductor  makes  her  pay 
a  second  time,  threatens  to  put  her 
off  the  train,  and  maliciously  uses 
insulting  language  to  her  in  the 
presence  of  the  other  passengers,  she 


Is  entitled  to  punitive  damages. 
Cook  V.  Lusk.  186  Mo.  A,  288.  172  SW 
81.  (4)  Where  the  carrier's  em- 
ployees willfully  refused  to  give  the 
passenger  information  requested  as 
to  a  change  of  cars,  the  passenger 
may  recover  exemplary  damages. 
Lilly  v.  St.  Louis,  etc..  R.  Co..  81 
Okl.  621.  122  F  602,  39  LRANS  663. 
(6)  Where  a  station  agent  failed  to 
inform  plaintiff  who  was  111  and 
traveling  alone  with  an  infant  child 
as  to  when  a  train  would  arrive  for 
her  destination  as  he  agreed  to  do, 
and  Insultingly  Ignored  her  further 
requests  for  aid  after  the  train  had 
gone,  it  was  within  the  Jury's  dis- 
cretion to  award  punitive  damages. 
Schockley  v.  Southern  R.  Co.,  93 
S.  C.  633,  ,77  SB  221. 

[b]  WUlfnl  faUnre  to  tVMumort. 
— (1)  From  evidence  that  a  railroad 
company  .  sold  a  passenger  a  ticket 
over  a  leased  road,  knowing  that  It 
would  cease  to  operate  It  before  the 
time  to  which  the  ticket  was  limited 
would  expire,  willful  failure  to 
transport  her  over  the  leased  line 
after  the  lease  had  exph^  and  while 
the  ticket  was  good  may  be  Inferred, 
although  failure  to  operate  the  same 
was  not  willful.  Pickens  v.  South 
Carolina,  etc,  R.  Co.,  64  S.  C  498, 
32  SE  667..  (2)  A  carrier  is  liable 
for  punitive  damages  in  felling  to 
transport  passengers,  where  by  the 
orders  of  a  superior  employee  the 
necessary  equipment  Is  sent  away 
with  knowledge  that  It  would  be  re- 
quired. Woodward  v.  Southern  R. 
Co.,  99  S.  C.  261,  83  SE  691.  LRA1916C 
477. 

[c]  XaMxaitj  towuMOfftr  beards 
iBtf  wTonr  tnl&i— Funitlvs  damages 
are  recoverable  where  a  conductor 
In  the  presence  and  hearing  of  the 
other  passengers  cursed  and  threat- 
ened in  an  inexcusable  manner  a 
passenger  who  had  boarded  the  train 
not  knowing  that  It  did  not  stop  at 
the  station  to  which  he  had  a  ticket. 
Cincinnati,  etc..  R.  Co.  v.  Strosnlder. 
(Ky.)  121  SW  971. 

[d]  OrtanlBal  aoti— Where  the  act 
complained .  of  Is  punishable  by  the 
criminal  law,  it  has  been  held  that 
exemplary  damages  are  not  recover- 
able. Indiana  Union  Tract.  Co.  v. 
Heller,  44  Ind.  A.  386.  89  NE  419. 
See  also  Damages  [13  Cyc  118]. 

so.  Ala. — Birmingham  R..  etc., 
Co.  V.  Nolan.  184  ALL.  829.  82  S  716; 
Birmingham  R.,  etc.,  Co.  v.  McLeod, 
9  Ala.  A.  627,  64  S  193. 

Miss. — Mobile,  etc.,  R.  Co.  v. 
Moreland;  104  Miss.  812.  61  S  424. 
46  LRANS  S2;  Hlgglns  v.  Louis- 
ville, etc..  R.  Co.,  64  Mlsa.  80,  8  a 
176. 

Mo. — Harlan  v.  Wabash  R.  Co..  117 
Mo.  A.  637,  94  SW  737. 

N.  C. — Hutchinson  v.  Southern  R, 
Co.,  140  N.  C.  123,  52  SE  263,  6  Ann 
Cas  22. 

Okl. — St  Louis,  etc.,  R.  Co.  v. 
Lilly,  153  P  810. 

S.  C. — Samuels  v.  Richmond,  etc.. 
R.  Co.,  35  S.  C.  493.  14  SE  943,  28 
AmSR  88.3. 

[a]  ninstratloii. — Where  a  pas- 
senger Is  carried  past  her  destlna- 
tllon  without  being  afforded  an  op- 
portunity to  alight,  and  the  com- 
pany refuses  to  return  her  to  such 
station  when  the  omission  is  dis- 
covered within  a  reasonable  distance, 
and  there  Is  no  controlling  exigency 
aside  from  the  inconvenience  to  pre- 
vent such  return,  the  wrong  done  to 
the  passenger  is  willful  and  malicious 
and  entitles  her  to  exemplary  dam- 
ages. Samuels  v.  Richmond,  etc.,  R. 
Co.,  35  S.  C.  493.  14  SE  943,  28  Am 
RR  883. 


81.  Southern  R.  Co.  v.  Wooley, 
168  Ala.  447,  48  S  369;  (TampbeM  v. 
Seaboard  Air  Line  R.  Co.,  83  S.  C. 
448,  66  SE  628,  28  LRANS  1066.  137 
AmSR  824;  Bntsmlnger  v.  Seaboard 
Air  Line  R.  Co..  79  9.  C.  161.  60  8E 

89.  Ala, — Cook  v.  Southern  R.  Co., 
163  Ala.  118,  45  S  166;  Louisville, 
etc.,  R.  Co.  V.  Cornelius,  6  Ala.  A. 
386,  60  S  740. 

Ark. — St.  Louis  SouthwestM^  R. 
Co.  V.  Pearson,  88  Ark.  200,  114  SW 
211;  Choctaw,  etc.,  R.  Co.  v.  Cant- 
well,  78  Ark.  331,  96  SW  771. 

Ga — Southern  R,  Co.  v.  O'Bryan, 
119  Ga  147.  45  SE  1000;  Southern  R. 
Co.  T.  Hobbs,  118  Ga.  227,  46  SE  28, 
63  LRA  68;  Southern  R.  Co.  v.  Cart- 
ledge,  10  Ga.  A.  623,-  73  SE  703. 

Ind. — Cleveland,  etc.,  R.  Co.  v. 
Qulllen,  22  Ind.  A.  496,  63  NE  1024. 

Ky. — Louisville,  etc,  R.  Co.  v. 
Jackson,  36  SW  173.  18  KyL  296: 
Carter  v.  Illinois  Cent.  R.  Co..  34 
SW  907,  17  KyL  1362. 

La. — judlce  v.  Southern  Pac  Co., 
47  La.  Ann.  266,  16  S  816. 

Miss. — Lynchard  v.  Tazoo,  etc.,  R 
Co.,  107  Miss.  46,  64  S  936;  Yasoo, 
etc,  R.  Co.  V.  Rodgers,  SO  Mlae.  200. 
31  8  681;  Illinois  Cent.  R.  Co.  v. 
Pearson,  80  Miss.  26,  31  S  436;  Ala- 
bama, etc,  R.  Co.  V.  Purnell,  69  Miss. 
662,  13  S  472;  Kansas  City.  etc..  R. 
Co.  V.  Flte,  67  Miss.  373.  7  S  223: 
Mlssisslppt.  etc,  R.  Co.  v.  Gill,  68 
Miss.  39,  6  S  393*  Dorrah  v.  llUnoIs 
Cent.  R.  Co.,  66  Ulss.  14,  8  8  36,  7 
AmSR  629;  Chicago,  etc,  R.  Co.  t. 
Scurr,  69  Miss.  4G«,  43  AmR  378; 
Southern  R.  Co.  v.  Kendrlc^  40  Ulss. 
874,  90  AmD  382. 

Mo. — Barnett  v.  Chicago,  etc,  R. 
Co.,  75  Mo.  A.  446. 

N.  C. — Thomas  v.  Southern  R.  Co., 
122  N.  C.  1006,  30  SE  34$;  Hanslur 
v.  JamesvIIle,  etc.,  R.  Oj..  117  N,  C. 
566,  23  SE  448,  63  AmSR  600,  IIS  N. 
C.  602.  20  SE  62B,  44  AmSR  474,  82 
X.RA  643:  Holmes  v.  Carolina  Cent 
R.  Co..  94  N.  C.  118. 

Okl. — C3iicago,  etc.,  R.  Co.  v. 
Wells.  156  p114, 

8.  C. — Hunter  v.  Southern  R.  Co., 
90  8.  C.  607,  73  SE  1017;  Black  v. 
Charleston,  etc.,  R.  Co.,  87  S.  C.  241, 
69  SE  280.  31  LRANS  1184;  Taber  v. 
Seaboard  Air  Line  R,  Co.,  81  8.  C. 
317,  62  SE  311:  Trapp  v.  Southern  R. 
Co.,  72  8.  C.  343,  61  SE  919;  Miller  V. 
Southern  R.  Co..  69  8.  C.  116.  48  SB 
99;  Port  v.  Southern  R.  Co„  64  S.  C. 
423,  42  SE  196. 

Tex.— New  York,  ete^.  R,  Co.  v. 
Leander,  (Civ.  A.)  46  SW  843:  Gulf, 
etc.,  R.  Co.  v.  M:cFadden,  (Civ.  A.) 
26  SW  461. 

Va— Norfolk,  etc,  R.  Co.  v.  Lips- 
comb, 90  Va  137,  17  SB  809,  20  LRA 
817. 

[a]    VrngUfmnt  refusal  to  oarzy. — 

The  mere  act  of  negligence  on  the 
part  of  a  common  carrier  of  passen- 
gers in  refusing  plaintiff  access  to 
its  cars  does  not  entitle  plaintiff  to 
punitive  damages,  unless  said  acts 
are  characterixed  by  such  circum- 
stances as  to  make  them  wanton  or 
malicious.  Barnett  v.  Chfeago,  etc.. 
R.  Co.,  76  Mo.  A.  446. 

rbl  Change  of  oan. — One  Is  not 
entitled  to  punitive  damages  because 
he  had  to  change  cars  when  told  by 
the  ticket  seller  that  no  change  was 
necessary,  where  the  change  to  the 
accommodation  train  only  cauned  a 
loss  of  twelve  minutes  In  reaching 
the  destination.  Louisville,  etc.,  R 
Co.  V.  Thomason,  6  Ala.  A.  366,  60 
S  506. 

[c]  Failure  to  notify  pasasager 
of  antral  at  destination. — A  passen- 
ger Is  not  entitled  to  punitive  dam- 


For  later  easaa.  Oeralovments  and  oliajvea  In  the  law  see  cumulative  Annotations,  same  title,  pai 
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made  in  good  faith  by  an  employee  of  the  com- 
pany," such  as  in  calling  out  a  wrong  station.** 

Failure  to  stop  at  flag  station.  A  willful  failure 
to  stop  a  train  at  a  fla^  station,  on  a  proper  signal 
so  to  do,  ia  ground  for  exemplary  damages,"  pro- 
vided the  signal  ia  seen;**  but  such  damages  cannot 
be  recovered,  even  though  the  signal  is  seen,  if  the 
failure  to  stop  is  not  accompanied  with  willfulness 
or  malice." 

[$  1282]   6.  Inadequate  or  Excessive  Damages."" 


As  a  general  rule  the  amount  of  damages  to  which 
a  passenger  is  entitled  for  a  wrongful  breach  of  a 
contract  of  transportation  is  within  the  discretion 
of  the  jury,  or  the  court  trying  the  case,  and  the 
decision  of  the  jury  in  this  regard  is  generally  con- 
clusive, if  the  amount  of  damages  allowed  is  not  so 
inadequate,"^  or  not  so  excessive,  as  to  induce  the 
belief  that  the  jury  were  influenced  hy  passion,  par- 
tiality, corruption,  or  prejudice,  or  were  misled  by 
a  mistaken  view  of  the  case."   If  the  amount  al- 


ages  for  failure  of  the  carrier  to 
notify  her  of  arrival  at  her  desttna- 
tlon.  and  for  refusal  to  back  the 
train  on  discovering  that  she  had 
been  carried  past  her  destination,  In 
the  absence  of  any  Intentional  in- 
Jury,  harshness.  Impoliteness,  or 
rudeness,  Yazoo,  etc.,  R.  Co.  v. 
Hardle,  100  Miss.  132.  55  S  42,  957,  34 
L,RANS  740,  742,  AnnCa8l914A  S23 
and  note. 

[  d]  Keanlrloff  p*n«nc*r  to 
Olutntf*  ■M»i. — willful  or  wanton 
brea^  of  duty  by  a  carrier,  author- 
izing punitive  damages.  Is  not  shown 
by  testimony  that  a  passenger  was 
required  several  times  to  change  her 
seat  in  the  Pullman,  where  she  testi- 
fied that  the  porter  said  In  a  rough 
wa^  that  It  was  the  conductor's 
orders,  but  It  appeared  that  the 
change  was  required  to  enable  the 
porter  to  make  up  berths  for  other 
passengers,  the  passenger  In  question 
not  desiring  that  her  berth  be  made 
Up.  Taber  v.  Seaboard  Air  Line  R. 
Co.,  81  S.  C.  317,  62  SE  811. 

[e]  The  refnsal  of  a  ticket  agent 
to  uau  And  stamp  a  return,  ticket  so 
aa  to  make  It  good  for  the  return 
trip,  because  he  thought  the  signa- 
ture was  not  genuine,  but  without 
malice  or  oppression,  does  not  war- 
rant the  allowing  of  exemplary 
damages,  where  a  friend  at  once  ad- 
vanced the  money  to  plaintlfF  for  a 
return  ticket,  which  was  accepted,  and 
thereby  avoided  all  Inconvenience 
or  suffering  from  the  agent's  acts. 
New  Tork,  etc.,  R.  Co.  v.  Leander, 
(Tex.  Civ.  A.)  46  SW  843. 

[f]  Delay. — (1)  A  party  purchas- 
ing transportation  from  a  railroad, 
who  was  delayed  on  the  way  by  rea- 
son of  a  washout  known  to  the  rail- 
road agent  at  the  time  the  ticket  was 
bought,  and  by  the  change  In  the 
route  of  a  certain  train,  noncontlnu- 
ance  of  another,  and  the  wrong  di- 
rections of  agents,  so  that  be  reached 
his  destination  four  days  late,  can 
recover  only  the  actual  damages  suf- 
fered, and  not  exemplary  damages. 
Illinois  Cent  R.  Co.  v.  Pearson,  80 
Miss.  26,  31  S  435.  (2)  Where  there 
Is  nothing  to  show  that,  when  a  pas- 
senger on  a  mixed  freight  and  pas- 
senger train  was  accepted,  the  con- 
ductor knew,  or  had  reasonable  cause 
to  believe,  that  he  would  not  be  able 
to  run  his  train  that  night,  or  that 
he  would  pe  ordered  to  He  over  at 
an  intermediate  point,  punitive  dam- 
ages cannot  be  awarded  because  of 
a  delay  caused  by  an  order  to  lie 
over  at  such  point.  Black  v.  Charles- 
ton, etc.,  R.  Co.,  87  S.  C.  241,  69  SE 
230,  31  L.RANS  1184, 

83.  Cook  V.  Southern  R.  Co.,  1B3 
Ala.  118.  46  S  156;  Illinois  Cent.  R. 
Co.  V.  Dobbs.  97  Miss.  865,  63  S  409; 
Carr  v.  Toledo  Tract.  Co.,  19  Oh. 
ar.  Ct.  281.  10  Oh.  Cir.  Dec.  296. 

[a]  lUnstratlons. — (1)  Where 

SlalntlfF  having  been  compelled  to 
ebark  from  defendant's  train  short 
of  his  desired  destination  suffered  no 
other  injury  than  an  expenditure  of 
fifty  cents  for  a  hack,  and  the  con- 
ductor's act  in  compelling  such  de- 
baritatlon  was  not  attended  with 
any  element  of  aggravation,  but  was 
due  to  a  mere  unintentional  error  of 
Judgment.  plalntlfT  could  not  recover 

Sunltlve  damages.  Cook  v.  Southern 
Co..  153  Ala.  118.  45  S  156,  (2) 
Where  a  conductor  through  inadvert- 
ence took  up  a  passenger's  round  trip 
tldktt  without  returning  the  return 
ticket,  and  there  was  no  wanton- 
neos  and  disregard  of  tbe  posoen* 


ger's  rights,  the  carrier  waa  liable 
only  for  actual  damages.  Illinois 
Cent.  R.  Co.  V.  Dobbs.  97  Miss.  866, 
53  S  409.  (3)  Where  In  an  action  by 
a  passenger  who- was  required  to  pay 
additional  street  railroad  fare  by 
reason  of  a  mistake  of  a  conductor 
in  making  out  a  transfer  or  In  in- 
forming plaintiff  as  to  the  destina- 
tion of  certain  cars,  where  no  malice 
or  Insult  appears,  punitive  damages 
cannot  be  recovered.  Carr  v.  Toledo 
Tract.  Co.,  19  Oh,  Cir.  Ct,  281,  10  Oh. 
Cir.  Dec  296. 

84.  Tennessee  Cent.  R.  Co.  v. 
Brasher,  97  SW  349,  29  KyL,  1277; 
Yazoo,  etc..  R.  Co.  v.  Hughes,  100 
Miss.  95,  60  S  627;  St.  Louis,  etc.,  R. 
Co.  V.  Freeland,  39  Okl.  60,  134  P  47. 

86.  Southern  R,  Co.  v.  Lanning, 
83  Miss.  161,  36  S  417;  Yazoo,  etc., 
R.  Co.  V.  White,  82  Miss.  120,  33  S 
970;  Williams  v.  Carolina,  etc.,  R. 
Co.,  144  N.  C.  498,  57  SE  216,  12  LRA 
NS  191,  12  AnnCas  1000  and  note; 
Mllhous  V.  Southenv  R.  Co.,  72  S.  C. 
442.  62  SE  41,  110  AmSR  620. 

86.  St.  Louis,  etc,  R.  Co.  v. 
Garner,  96  Miss.  G77.  61  S  273; 
Thomas  v.  Southern  R.  Co.,  122  K.  C. 
1005,  30  SE  343. 

87.  Yazoo,  etc.,  R.  Co.  v.  Mitchell, 
83  Miss.  179.  35  S  339;  Yazoo,  etc., 
R.  Co.  v.  Faust,  (Miss.)  32  S  9. 

Ia]  Carrying  beyond  flag  station, 
n  the  absence  of  malice,  insult, 
or  willful  wrong,  where  a  passenger 
train  has  failed  to  stop  at  a  nag 
station  where  passengers  get  on  and 
off,  and  a  passenger  for  such  sta- 
tion Jumps  off  and  walks  back  with- 
out sustaining  actual  damage  or  In- 
jury, exemplary  damages  are  not  re- 
coverable. Kansas  City,  etc.,  R,  Co. 
V.  Flte.  67  Miss.  373,  7  S  223;  Dorrah 
v.  Illinois  Cent.  R.  Co.,  65  Miss.  14, 
3  S  36,  7  AmSR  €29;  Cnilcago.  etc., 
R.  Co.  V.  Scurr.  6»  Miss.  4ES,  42  AmR 
373< 

88.  biads^nate  or  excessive  dam- 
agas; 

(lenerally  see  Damages  [13  Cyc  121]. 
For  personal  injuries  generally  see 

infra  S  1402. 
For  wrongful  ejection  of  passenger 

see  supra  I  1212. 

89.  See  generally  Damages  [13 
Cyc  1351. 

90.  Ala. — Central  of  Georgia  R. 
Co.  V.  Morgan,  161  Ala.  483,  49  S  865; 
Central  of  Georgia  R.  Co.  v.  Ashley, 
169  Ala.  HE.  48  S  981;  Southern  R 
Co.  V.  Nowlin,  156  Ala.  222,  47  S  180, 
130  AmSR  91;  North  Alabama  Tract. 
Co.  V.  Daniel,  3  Ala.  A.  428,  57  S  120. 

Ark. — Chicago,  etc.,  R.  Co.  v.  Floyd. 
115  Ark.  607.  171  SW  913;  St  Louis, 
etc.,  R,  Co.  V.  Evans,  94  Ark.  324, 
126  SW  1068. 

Ga. — Southern  R.  Co.  v.  Wallis,  133 
Ga.  553,  66  SE  370.  30  LRANS  401, 
18  AnnCas  67;  Atkinson  v.  Mercer, 
11  Ga.  A.  462,  76  SE  676. 

Ind, — Indiana  Union  Tract.  Co.  v. 
Heller,  44  Ind.  A.  385,  89  NE  419. 

Ky. — Illinois  Cent.  R.  Co.  v.  Flem- 
ing, 148  Ky.  473,  -146  SW  1110;  Cin- 
cinnati, etc.,  R,  Co.  V.  Strosnider,  121 
SW  971;  Soutli  Covington,  etc.,  R.  Co. 
v.  Qulnn,  110  SW  404,  33  KyL  534: 
Baltimore,  etc.,  R.  Co.  v.  Hudson,  92 
SW  947,  29  KyL  298;  Louisville,  etc., 
U.  Co.  V.  Covetta,  82  SW  975,  26  KyL 
934. 

Mich. — Moss  V.  Detroit,  etc..  R.  Co., 
188  Mich.  1.  154  NW  140:  ScVroeder 
v.  Detroit,  etc.,  R.  Co.,  174  Mich.  684, 
140  NW  968. 

Minn. —  Outhier  v.  Hlnneapolla. 
etc.,  R.  Co.,  87  Uinn.  S66,  91  NW 
1090. 


Miss. — Yazoo,  etc,  R.  Co.  v.  Mat- 
tingly,  37  S  708, 

Mo. — Cook  V.  Lusk,  186  Mo.  A.  288. 
172  SW  81;  Brasslleld  v.  Hannibal, 
etc.  R.  Co.,  19  Mo.  A.  651. 

Ok(. — St.  Louis,  etc..  R.  Co.  V. 
Davis.  37  Okl.  340.  132  t-  837. 

Tex. — St.  Louis  Southwestern  R. 
Co.  V.  Foster,  46  Tex.  Civ.  A.  617.  103 
SW  194;  St.  Louis  Southwestern  R. 
Co.  V.  Germany,  (Civ.  A.)  56  SW 
686;  Texas,  etc,  R.  Co.  v.  Sherloert, 
(Civ.  A.)  42  SW  639:  SL  Louis,  etc., 
R,  Co.  V,  Berry,  4  Tex.  A.  Civ,  Cas. 
i  166,  15  SW  48. 

Wash. — Sievers  v.  Dallas,  etc., 
Nav.  Co..  24  Wash.  302,  64  P  639. 

[al  Manages  lield  not  exoesslvei 
(1)  Fifty  doTlars.  St.  Louts  South- 
western R.  Co.  V.  Germany,  (Tex, 
Civ.  A.)  56  SW  686  (for  starling  a 
train  notwithstanding  a  promise  of 
the  conductor  to  hold  it  until  plain- 
tiff could  buy  a  ticket).  (2)  One  hun- 
dred dollars.  Southern  R.  Co.  v. 
Farquhar.  192  Ala.  415.  £8  S  289  (to 
a  passenger  traardlng  the  wrong  train 
because  of  misdirection,  or  being  neg- 
ligently carried  on  the  wrong  train 
to  a  station  unreasonably  distant); 
Indiana  Union  Tract.  Co.  v.  Heller, 
44  Ind.  A.  385,  89  NE  419  (for  failure 
to  permit  a  passenger  to  board  car 
or  train);  Brassfleld  v.  Hannibal, 
etc.,  R.  Co.,  19  Mo.  A.  651.  (3)  One 
hundred  fifty  dollars.  Atkinson  v. 
Mercer,  11  Ga.  A.  462.  75  SE  676  (for 
delay  and  inconvenience),  (4)  Two 
hundred  fifty  dollars.  Southern  R. 
Co.  V.  Wallis.  133  Ga.  553,  66  SB  370. 
30  LRANS  401,  18  AnnCas  67  (for 
refusing  to  stop  at  a  Rag  station, 
whereby  plaintiff  was  compelled  to 
walk  home  a  Ctstance  of  seven  miles 
In  cold  weather,  and  over  muddy 
roads,  and  he  was  made  sick  and 
confined  to  his  bed  for  some  time). 
(6)  Three  hundred  fifty  dollars. 
Chicago,  etc.,  R.  Co.  v.  Floyd.  116 
Ark.  607,  171  SW  913  (in  favor  of 
a  passenger  who  earns  sixty-five  dol- 
lars a  month,  and  who  is  made  ill 
by  being  compelled  to  walk  five  mllee 
because  of  the  misrepresentations  of 
the  carrier's  agent  as  to  connections, 
which  Illness  lasts  two  months,  one 
of  which  Is  spent  in  bed,  during 
which  time  the  passenger  suffers 
much  discomfort  and  pain,  and  ex- 
pends twelve  dollars  for  doctor's 
services).  (6)  Four  hundred  twenty- 
five  dollars.  South  Covington,  etc., 
R.  Co,  V.  Qulnn,  110  SW  404,  33  KyLi 
534  (for  fright  and  sickness  result- 
ing from  a  failure  to  give  a  transfer, 
whereby  plaintiff,  a  young  girl,  was 
compelled  to  walk  home  on  a  dark 
evening):  Texarkana,  etc.,  R.  Co.  v. 
Schevolght.  (Tex.  cTv.  A.)  181  SW 
802  (In  lavor  of  a  passenger  who  was 
carried  to  a  different  place  from 
ttiat  to  which  she  had  secured  a 
ticket,  and  suffered  long  delays,  and 
was  ridiculed).  (7)  Five  hundred 
dollars.  Central  of  Georgia  R.  Co.  v. 
Ashley,  169  Ala.  146.  48  S  981  (where 
a  passenger,  as  a  result  of  the  car- 
rier's failure  to  notify  her  where  to 
change  cars,  was  deflected  In  her 
Journey  and  compelled  to  bear  added 
travel  and  sojourn  In  hotels,  result- 
ing in  annoyance.  Illness,  anjciety, 
and  some  expense);  Louisville,  etc., 
TL.  Co.  V.  Covetts,  82  SW  »76.  2«  KyL 
934  (for  setting  down  a  passenger 
short  of  a  station).  (8)  Six  hundred 
dollars,  SL  Louis  Southwestern  R. 
Co,  V.  Foster.  4«  Tex.  dv.  A.  617.  lOS 
SW  194  (where  a  passenger,  let  off 
at  the  wrong  statioivby  tne  carrier's 
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lowed  is  so  excessive  as  to  induce  snch  a  belief  it  |  may  be  set  aside,*^  or  the  amount  of  damages 


to  her  destination,  contracted  a  cold, 
and  was  sick  for  some  time  after- 
ward, and  the  evidence  showed  men- 
tal and  physical  suffering).  (9)  One 
thousand  dollars.  North  Alabama 
Tract.  Co.  v.  Daniel,  3  Ala.  A.  428, 
57  S  120  (where  a  street  car  passen- 
ger siKnaled  defendant's  servants  to 
stop  the  car  on  which  he  was  riding 
at  a  point  near  hi  a  home,  but  the 
car  was  not  stopped  there  or  at  the 
next  street  crossing,  a  point  equally 
near  his  home,  but  he  was  ta^en  to 
the  end  of  the  line  and  then  com- 
pelled to  walk  back,  and  where  there 
was  also  evidence  Indicating  an  ag- 
gravation of  the  wrong  by  mistreat- 
ment on  the  part  of  defendant's  em- 

Kloyees).  (lu)  One  thousand  five 
undred  dollars.  Southern  R.  Co.  v. 
Nowlln,  1G6  Ala.  222,  47  S  180.  130 
AmSR  91  <for  failure  by  a  carrier 
to  Inform  a  passenger  as  to  the  best 
and  quickest  route,  where  as  a  result 
of  the  misdirection  the  route  taken 
was  slower  and  less  desirable  than 
another  route,  and  she  was  compelled 
to  make  four  or  Ave  stops  and  as 
many  changes  of  cars,  in  one  or  two 
Instances  traveling  on  a  freight  train 
to  make  connections,  and  was  two 
davs  in  making  the  trip,  and  com- 
pelled to  stand  for  a  long  time,  and 
waa  greatly  shaken,  ana  being  In 
poor  health,  which  fact  was  com- 
municated to  the  carrier,  waa  made 
worse  by  the  trip  and  put  to  expense 
for  medicine  and  medical  attention). 

411)  One  thousand  seven  hundred 
fty  dollars.  Baltimore,  etc.,  R.  Co. 
V.  Hudson,  92  SW  947.  29  Kyli  2»S 
(for  refusal  to  validate  return  por- 
tion of  ticket.  Insult  and  humiliation, 
and  nervous  shock).  (12)  Two  thou- 
sand Ave  hundred  dollars.  Yaioo,  etc., 
R.  Co.  V.  Mattingly,  (Miss.)  S7  S  708 
(for  refusal  to  carry  accompanied  by 
Insult  and  indignity). 

[bj  Oarrrlnff  iMVoaA  BtattoiLr— 
Verdlcta  for  carrying  passengers  be- 
yond their  stations  have  been  held 
not  excessive  as  follows;  (1)  Twenty- 
five  dollars.  Harlan  v.  Wabash  R. 
Co.,  117  Mo.  A.  637.  94  SW  737  (for 
carrying  a  passenger  twenty  miles 
beyond  his  station,  requiring  him  to 
wait  two  or  three  hours  at  night  un- 
tlll  he  could  be  carried  back).  (2) 
Seventy-flve  dollars.  St.  LouLs  South- 
western R.  Co.  V.  Knight,  81  Ark. 
429.  99  SW  684.  (3)  One  hundred 
dollars.  San  Antonio  Tract.  Co. 
v.  Crawford.  (Tex.  Civ.  A.)  71  SW 
806  (where  a  pajssenger  on  a  street 
car  Is  carried  past  ner  destination 
against  her  will,  and  the  motorman 
thereafter  addresses  her  in  an  In- 
sulting manner,  and  shakes  his  fist 
in  her  face).  (4)  One  hundred  and 
twenty-five  dollars.  RawUngs  v. 
Wabash  R.  Co.,  97  Mo.  A.  BH.  71  SW 
635.  (5)  Two  hundred  and  eighteen 
dollars.  Liouisville,  etc,  R.  Co.  v. 
Guy,  37  SW  1043,  18  KyL  760  (where 
plaintiff  who  was  a  woman  in  a  deli- 
cate condition  was  compelled  to  walk 
four  hundred  yards,  during  a  hot 
day,  on  a  rough  and  rocky  road). 
(6)  Two  hundred  and  fifty  dollars. 
Chesapeake,  etc.,  R.  Co.  v  Lynch,  89 
SW  517.  28  KyL,  467.  (7)  Four  hun- 
dred dollars.  Birmingham  R„  etc,. 
Co.  v.  Torpy.  (Ala.  A.)  70  3  198; 
IjOuIbvIUc,  etc,  R,  Co.  V.  Rinlcker, 
17  Ind.  A.  619,  47  NE  239.  (8)  Four 
hundred  and  twenty-five  dollars. 
Schroeder  v.  Detroit,  etc.,  R.  Co.,  174 
Mich  684.  140  NW  968  (for  setting 
down  a  passenger  on  a  rainy  night 
a  mile  past  her  station,  compelling 
her  to  walk  In  the  rain  till  sne  be- 
came cold  and  exhausted,  and  to  call 
on  a  stranger  for  aid  In  reaching  her 
destination).  (9)  Five  hundred  dol- 
lars. Hlggins  v.  Loulaville,  etc.,  R. 
Co.,  «  Miss.  80,  8  S  176  (where  a 
passenger  is  wantonly  carried  three 
quarters  of  a  mile  beyond  his  station, 
and  Is  compelled  to  walk  back  at 
night  in  the  rain) ;  St.  Louis,  etc., 
R.  Co.  v.  Davis,  37  Okl.  S40,  132  P 
337;  Texas,  etc.,  R.  Co.  v.  Gott,  20 
Tex.  Civ.  A.  335.  50  SW  193  (where 


a  passenger  was  negligently  carried 
past  her  destination,  and  suffered 
from  fright  and  lack  of  food,  and  a 
subsequent  sickness  caused  thereby). 
(10)  One  thousand  dollars.  Louis- 
ville, etc.,  R.  Co.  V.  Roney,  (Ky.)  127 
SW  158  (where  a  woman  Is  carried 
past  her  destination  and  is  compelled 
to  drive  In  the  dark  back  to  her  home 
over  a  rough  road,  in  company  with 
a  driver  unacquainted  with  the  roa.d, 
and  the  road  Is  so  bad  that  she 
deems  it  best  for  her  safety  to  get 
out  and  walk,  and  she  becomes  nerv- 
ous and  sick,  and  suffers  with  back- 
ache, breastache,  and  bearing-down 
pains  for  several  weeks,  which  finally 
end  In  a  miscarriage).  (Il)  Thirteen 
hundred  and  seventy-five  dollars. 
Guthler  v.  Minneapolis,  etc.,  R.  Co., 
87  Minn.  355,  91  NW  1096.  (12) 
Fifteen  hundred  dollars.  Cincinnati, 
etc.,  R.  Co.  V.  Richardson,  14  KyL 
367.  (13)  Three  thousand  and  five 
dollars.  Louisville,  etc..  R.  Co.  v. 
Ballard.  88  Ky.  169,  10  SW  429,  10 
KyL  735.  2  LBA  694  (compensatory 
and  punitive  damages  In  an  action  by 
a  female  passenger  for  being  negli- 
gently taken  beyond  her  station, 
where  -there  Is  evidence  of  Insulting 
conduct  on  the  part  of  the  employees 
of  the  company). 

91.  Ala, — North  Alabama  Tract. 
Co.  v.  Daniel.  168  Ala.  414,  48  S  60: 
Loulaville,  etc.,  R.  Co.  v.  Sanders,  7 
Ala.  A.  643,  61  8  482. 

Ark. — I.K)uislana,  etc.,  R.  Co.  v. 
Mason,  122  Ark.  477,  18S  SW  977; 
Texarkana,  etc.,  R.  Co.  v.  Anderson, 
67  Ark.  128.  68  BW  673. 

Ga. — Southern  R.  Co.  v.  Bryant,  105 
Oa.  816,  21  SS  182;  Atlantic  Coast 
Ijine  R.  Co.  V.  Stephens.  11  Ga.  A. 
520.  76  SE  841. 

Ind. — Cleveland,  etc.,  R.  Co.  v. 
QulUen,  22  Ind.  A.  496,  63  ND  1024. 

Ky. — Southern  R.  CJo.  v.  Marshall, 
111  Ky.  560,  64  SW  418,  23  KyL  813. 

Minn.— Teryll  v.  St.  Paul  City  R. 
Co.,  121  Minn.  680.  141  NW  804. 

Miss. — Illinois  Cent.  R.  Co.  v.  Dodd, 
103  Miss.  643,  61  S  695;  Memphis, 
etc.,  R.  Co.  v.  Green.  62  Miss,  779. 

Mo. — Smith  V.  St,  Louis,  etc.,  R. 
Co.,  127  Mo.  A.  53.  106  SW  108. 

Tex, — International,  etc.,  R,  Co.  v. 
Harder,  36  Tex.  Civ.  A.  151,  81  SW 
366;  Missouri,  etc.,  R.  Co.  v.  Ball.  26 
Tex.  Civ.  A.  500.  61  SW  327. 

Wash. — Bartolinl  v.  Grays  Harbor 
R.,  etc.,  Co.,  88  Wash.  341,  153  P  4; 
Leclalre  v.  Tacoma  R.,  etc,  Co.,  62 
Wash.  157,  113  P  268. 

[a]  Damag-es  held  exoesatTe:  (I) 
Fifty  dollars.  Illinois  Cent.  R.  Co.  v. 
Dodd,  103  Miss.  643,  61  S  695.  (2) 
One  hundred  dollars.  Illinois  Cent. 
R.  Co.  v.  Shackleford,  (Miss.)  71  S 
298  (to  a  passenger  who  failed  to 
protest  when  compelled  to  ride,  to- 
gether with  her  friends,  In  a  baggage 
coach  for  a  distance  of  eight  miles); 
Smith  V.  St.  Louis,  etc.,  R.  Co.,  127 
Mo.  A.  53,  106  SW  108  (for  failure  to 
afford  plaintiff  a  reasonable  oppor- 
tunity to  leave  the  train  at  the  sta- 
tion). (3)  One  hundred  fifty  dollars. 
Louisville,  etc.,  R,  Co.  v.  Sanders,  7 
Ala.  A.  643.  61  S  482  (for  fatigue, 
inconvenience,  and  annoyance  In  hav- 
ing to  walk  four  miles  Instead  of 
one  because  of  the  carrier's  failure 
to  Inform  as  to  the  stopping  place 
nearest  his  destination);  Cleveland, 
etc.,  R.  Co.  v.  Quillen,  22  Ind.  A.  496. 
53  NE  1024  (where  a  passenger  hav- 
ing bought  a  ticket  to  L  alights 
from  the  train  on  notice  from  the 
conductor  that  he  has  arrived  there, 
when  in  point  of  fact  he  Is  twelve 
miles  therefrom,  and  he  procures  a 
team  to  drive  to  L  at  a  cost  of  five 
dollars,  and  a  delay  of  three  hours 
In  reaching  L  Is  caused  thereby) ; 
International,  etc.,  R,  Co.  v.  Harder, 
36  Tex.  Civ.  A.  151,  81  SW  356  (for 
delay).  (4)  Two  hundred  fifty  dol- 
lars. Southern  R.  Co.  v.  Marshall, 
111  Ky.  660.  64  SW  418,  23  KyL  813 
(for  a  failure  to  hold  a  train  for 
plaintiff  according  to  agreement). 
(5)  Three  hundred  dollars.    Teryll  v. 


St.  Paul  City  R.  Co..  121  Minn.  530, 
141  NW  304  (against  a  street  car 
company  for  refusal  to  accept  a 
transfer  and  compelling  plaintiff  to 
pay  an  extra  fare).  (6)  Four  hun- 
dred dollars.  Atlantic  Coast  Line  R 
Co.  v.  Stephens.  11  Ga.  A.  520,  75  SE 
841.  (7)  Seven  hundred  fifty  dollars. 
Leclalre  v.  Tacoma  R.,  etc.,  Co.,  62 
Wash.  157,  113  P  268  (for  delay,  in- 
convenience, annoyance,  sickness, 
etc..  of  a  street  car  passenger).  (8) 
Eight  hundred  seventy-flve  dollars. 
Chicago,  etc.,  R.  Co.  v.  Allison,  120 
Ark.  64,  178  SW  401  (in  favor  of  a 
white  woman  who  was  directed  to 
ride  In  the  negro  coach  and  did  so  for 
three  miles  where  there  was  no  noise 
or  misbehavior  on  the  part  of  any 
passenger  In  the  coach).  (9)  One 
thousand  dollars.  Missouri,  etc.,  R 
Co.  V.  Ball,  26  Tex.  Civ.  A.  BOO,  61 
SW  327  (for  compelling  plaintiff's 
wife,  a  white  woman,  to  ride  in  the 
negro  coach  for  sixty  miles).  (10) 
One  thousand  five  hundred  dollars. 
Memphis,  etc.,  R.  Co.  v.  Green,  62 
Miss.  779  (for  failure  of  defendant's 
train  to  stop  and  take  plaintiff  on, 
where  It  appeared  that  plaintiff  had 
to  wait  only  a  short  time  for  a 
freight  train  which  carried  him  to 
his  destination).  (11)  One  thousand 
seven  hundred  fifty  dollars.  North 
Alabama  Tract  Co.  v.  Daniel,  168 
Ala.  414.  48  S  60  (for  a  street  car 
company^s  failure  to  permit  a  pas- 
senger to  alight  at  his  destinatloo. 
and  for  indignities  Inflicted  by  em- 
ployees, although  he  had  to  walic  half 
a  mile,  and  had  been  sit^  and  was 
made  nervous,  and  was  insulted  by 
the  employees,  where  he  suffered  no 
serious  or  permanent  injuries  and 
had  habitually  taunted  Uie  motor- 
man  on  former  trips). 

[b]  Oanrlaff  beyond  atatloa. — 
Verdicts  for  carrying  passengers  be- 
yond their  stations  have  been  held 
excessive  as  follows:  (1)  One  hun- 
dred and  fifty  dollars.  Gulf,  etc.,  R. 
Co,  v.  Gaedecke.  (Tex.  Civ.  A.)  39 
SW  312  (for  failure  to  let  a  passen- 
ger off  at  a  flag  station).  (2)  Two 
hundred  dollars.  Howe  v.  Gibson,  3 
Tex.  Civ.  A.  263.  22  SW  826.  (3) 
Two  hundred  forty-nine  dollars  and 
Ofty  cents.  Central  of  Georgia  R 
Co.  V.  Wood,  118  Ga.  172,  44  sS3  lOOl 
(for  carrying  plaintiff  beyond  her 
destination,  where  there  is  no  evi- 
dence of  any  physical  injury,  and  the 
utmost  damage  proved  is  several 
hours'  delay  and  the  missing  of  her 
dinner,  and  the  conduct  of  the  em- 
ployees was  In  every  respect  accom- 
modating). (4)  Five  hundred  dol- 
lars. Texarkana,  etc.,  R.  Co.  v.  An- 
derson, 67  Ark.  123.  63  SW  673: 
Southern  R.  Co,  v.  Humphries,  108 
Ha.  691,  34  SE.283.  (5)  Eight  hun- 
dred thirty-three  dollars  and  thirty- 
three  cents.  Chicago,  etc.,  R.  Co.  v. 
Scurr,  69  Miss.  466.  42  AmR  373.  (6) 
One  thousand  dollars.  Trigg  v.  St. 
Louis,  etc..  R.  Co.,  74  Mo.  147,  41 
AmR  305  (for  carrying  a  female  pas- 
senger beyond  her  station,  where 
there  waa  no  malice  or  other  aggra- 
vating circumstance  accompanying 
the  negligent  act,  but  on  the  contrary 
the  servants  of  the  company  did 
everything  possible  to  remedy  the 
mistake  In  the  way  of  providing  food, 
shelter,  etc.).  (7)  Two  thousand  dol- 
lars. Chattanooga,  etc..  R.  Co.  v. 
Lyon,  89  Ga.  16,  IB  SE  24,  32  AmSR 
72.  15  LRANS  857-  (where  plaintiff 
was  negligently  carried  beyond  her 
station  and  compelled  to  walk  back 
a  distance  of  a  mile  and  a  half,  which 
she  did  without  Injury  or  serious  In- 
convenience). 

[c]  Befusal  of  aOmittaaoe  to  xf- 
ulartraliL. — (1)  Where  defendant  sold 
excursion  tickets  with  the  agreement 
that  the  holders  might  return  If  they 
chose  on  the  regular  train  next  day, 
and  plaintiff,  a  young  woman,  offered 
to  return  the  next  morning,  but, 
through  some  oversight  in  falling  to 
give  the  conductor  full  notice  of  the 
terms  on  which  the  tickets  were  Is- 
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may  be  reduced.*^ 

Exemplary  damB^ta.  The  above  rolee  ^ply  when 
the  Tordiet  inoludea  ezempluy  dam^es." 

[$  1283]  H.  Action^— 1.  Katnie  and  Fom  of 
Action.  In  ease  of  a  breach  by  the  carrier  of  its 
duty  or  contract  to  transport  a  p^enger,  the  latter 
ordinarily  has  a  choice  of  renwdies,  and  may  -sue 
either  on  the  contract  of  transportation,  or  in  tort 
for  the  breach  of  duty  imposed  by  law,  although 
under  some  eireumatanees  the  action  must  be  in 
contract,  and  under  others  in  tort." 

[$  1284]  2.  Jurisdiction  and  Venue.""  It  has 
been  held  under  various  statutes  that  an  action  for 


breach  of  contract  of  transportation  should  be 
brought  in  the  county  where  the  contract  was 
made,"^  but  that  an  action  for  injuries  to  a  passra- 
ger  due  to  his  being  carried  past  his  destination 
may  be  broi^ht  either  in  the  county  where  the  in- 
jury occurred,""  or  where  plaintifE  resided  at  the 
time  of  the  injury." 

1285]  3.  Fleadinc— a.  Declaratioii,  Oomplaint, 
or  Petition.  In  an  action  against  a  carrier  arising 
out  of  a  breach  of  contract  to  transport  a  passen- 
ger, the  declaration,  complaint,  or  petition  ie  gov- 
erned by  the  rules  regulating  such  pleadings  gen- 
erally.*  Subject  to  these  rules,  it  must  all^e  facts 


sued,  she  was  refused,  >  and  she  went 
to  the  house  of  a  friend  and  re- 
mained some  twelve  or  thirteen 
hours,  and  returned  home  on  another 
train,  using  her  ticket,  and  bar  time 
was  worth  one  dollar  and  thirty  cents 
a  day,  a  verdict  in  her  favor  of  one 
thousand  dollars  was  grossly  excess- 
ive. Golns  V.  Western  R.  Co.,  59  Ga. 
426.  (2>  In  Hughes  v.  Western  R.  Co., 
61  Ga.  131,  the  material  facts  were 
Identical,  and  the  court  held  that  a 
verdict  of  fifty  dollars  for  plaintiff, 
above  actual  expenses,  was  adequate 
jnsatlon. 

3 Where  a  passm^er  analtle  to 
a  train  at  a  fias-  station  he- 
cause  of  the  failure  of  the  train  to 
stop,  although  signaled,  was  caught 
in  a  rainstorm,  and  became  sick,  and 
suffered  personal  injury,  a  verdict  for 
one  thousand  dollars  actual  damages 
was  excessive.  Burns  v.  Alabama, 
etc.,  R.  Co.,  93  Miss.  816,  47  S  640. 

88.  Ala. — Central  of  Georgia  R. 
Co.  V.  Morgan,  161  Ala.  483,  49  S  866. 

Ark.— Louisiana,  etc.,  R,  Co.  v. 
Rider,  103  Ark.  558,  146  SW  S49. 

Miss. — Tazoo,  etc..  R.  Co.  v.  Faust. 
34  S  356. 

Mo. — Moss  V  Missouri  Pac.  R.  Co., 
128  Mo.  A.  885,  107  SW  422. 

Nev. — Burrus  v.  Nevada-Cal  if  or  n  la- 
Oregon  R.  Co.,  38  Nev.,  156.  146  P  926. 

Tex, — Beaumont,  etc.,  R.  Co.  v. 
Bishop,  (Civ.  A.)  160  SW  975;  Gulf, 
etc.,  R.  Co.  V.  Moore,  (Civ.  A,)  80  SW 
426  [rev  on  other  grounds  98  Tex. 
802,  83  SW  362,  4  AnnCas  7701. 

[a]  Samagei  rtdnoea:  (1)  One 
hundred  dollars  to  twenty-five  dol- 
lars. Ixiuislana,  etc.,  R.  Co.  v.  Rider, 
103  Ark.  B68,  146  SW  849  (where  a 
male  passenker  -was  Induced  by  the 
segllcence  of  the  trainmen  to  get  off 
at  the  wrong  station,  and  was  com- 
pelled to  walk  six  miles,  carrying  a 
valise  weighing  fifteen  or  twenty 
pounds,  on  a  starlit  night  In  balmy 
weather).  <2)  Three  hundred  dollars 
to  two  hundred  dollars.  Moss  v.  Mis- 
souri Pac.  R.Co.,128  Mo.  A.  385,  107  SW 
422  (where  a  passenger  was  notified  to 
alight  at  night  at  a  station  five  miles 
distant  from  the  destination  to  which 
he  WB.S  entitled  to  be  carried,  and 
was  compelled  to  walk  to  such  desti- 
nation through  mud  and  rain,  but 
there  was  no  case  made  for  exem- 

Slary  damages).  (3)  Four  hundred 
ollars  to  two  hundred  dollars.  Loui- 
siana, etc.,  R.  Co.  V.  Rider,  103  ArR. 
668,  146  SW  849  (where  a  female  pas- 
senger accompanied  by  her  husband 
left  «.  train  at  the  wrong  station, 
owlnsr  to  the  negligence  of  the  train- 
men, and  walked  home,  six  miles  dis- 
tant, and  suffered  nervous  prostra- 
tion, causing  her  to  remain  in  bed 
several  days).  (4)  Five  hundred  dol- 
lars to  two  hundred  dollars.  Beau- 
mont, etc.,  R.  Co.  V.  Bishop,  (Tex. 
Civ.  A.)  160  SW  976  (for  belirig  com- 

Selled  to  alight  a  mile  short  of  his 
estlnatlon).  (6)  One  thousand  dol- 
lars to  one  hundred  dollars.  Gulf, 
etc.,  R.  Co.  V.  Moore.  (Tex.  Civ.  A.) 
80  SW  426  [rev  on  other  grounds  98 
Tex.  302,  88  SW  362,  4  AnnC^s  770] 
(for  failure  to  carry  to  destination). 
(6)  Three  thousand  three  hundred 
thirty-three  dollars  to  two  thousand 
dollars.  Tazoo,  etc.,  R.  Co.  v.  Faust, 
(Miss.)  34  S  366  (where  defendant's 
train  failed  to  stop  for  plaintiff  at  a 
flag  station,  and  she  testified  that  her 
carriage  had  been  sent  back,  and  she 


was  compelled  to  walk  home  about 
three  miles  in  the  rain;  that  she  was 
taken  sick,  and  compelled  to  go  to 
bed,  and  was  unable  to  sit  up  for  six 
weeks,  and  suffered  great  pain,  and 
knew  that  she  was  In  danger  of  dy- 
ing and  suffered  mental  anguish).  (7) 
Ten  thousand  dollars  to  five  thousand 
dollars.  Burrus  v.  Nevada-Callfor- 
nla-Oregon  R.  Co.,  38  Nev.  156,  115  P 
926  (where  a  railroad  company  con- 
tracting to  furnish  a  special  train  for 
the  speedy  removal  of  plaintlfF's  son 
to  a  place  for  medical  treatment 
breached  the  contract  by  delaying  the 
removal  for  three  hours  with  knowl- 
edge of  all  the  facts). 

93.  Louisville,  etc.,  R.  Co.  v. 
Rltchel,  148  Ky.  701,  147  SW  411.  41 
LRANS  958,  AnnCasl913E  517;  Illi- 
nois Cent.  R.  Co.  v.  Fleming,  148  Ky. 
473.  146  SW  1110;  Louisville,  etc..  R. 
Co.  V.  Keller,  104  Ky.  768.  47  SW  1072. 
20  KyL  957;  New  Orleans,  etc.,  R.  Co. 
V.  Hurst.  86  Miss.  660,  74  AmD  785; 
Cook  V.  Lusk,  186  Mo.  A.  288,  172  SW 
81;  Galveston,  etc.,  R.  Co.  v.  Patter- 
son, (Tex.  Civ.  A.)  46  SW  848. 

[a]  Bxem^sry  damages  not  ex> 
oesB^e:  (1)  two  hundred  fifty  dol- 
lars. Illinois  Cent.  R.  Co.  v.  Flem- 
ing, 148  Ky.  473,  146  SW  1110  (where 
a  conductor  drew  aside  the  curtain  of 
a  passenger's  berth,  put  his  lantern 
In  her  face,  and  In  a  rough  and  coarse 
voice  told  her  that  her  ticket  was  not 
good,  and  that  she  would  have  to  pay 
her  fare,  and  again  rudely  pulled  the 
curtain  aside  when  the  passenger  was 
only  partly  dressed).  (2>  Two  hun- 
dred sixty  dollars.  Louisville,  etc., 
R.  Co.  V.  Keller,  104  Ky.  768,  47  SW 
1072,  20  KyL  957  (for  Injuries  result- 
ing from  a  passenger's  exposure  to 
the  rain  by  reason  of  the  carrier's 
negligence).  (3)  Three  thousand 
seven  hundrod  and  fifty  dollars. 
Louisville,  etc..  R.  Co.  v.  Rltchel,  148 
Ky.  701.  147  SW  411,  41  LRANS  958, 
AnnCasi913E  617  (where  a  young 
white  woman  of  culture  and  refine- 
ment was  wrongfully  compelled  to 
ride  In  a  colored  coaoi,  and  the  con- 
ductor was  Insulting  in  his  conduct, 
as  a  result  of  which  she  suffered  a 
nervous  Shock).  (4)  Pour  thousand 
five  hundred  dollars.  New  Orleans, 
etc.,  K.  Co.  V.  Hurst,  36  Miss.  660,  74 
AmD  786  (where  plaintiff  was  car- 
ried four  hundred  yards  past  his  sta- 
tion and  was  then  compelled  to  leave 
the  cars.  In  spite  of  his  remonstrance 
and  request  that  the  train  should  be 
bsicked  to  the  station). 

[b]  BxemplaiT  duiiac**  emewtvei 
One  thousand  nve  hundred  dollars. 
Galveston,  etc..  R.  Co.  v.  Patterson, 
(Tex.  Civ.  A.)  46  SW  848  (for  an 
unlawful  collection  by  a  railroad 
company  of  a  fifty-cent  fare,  but 
without  injuring  plaintiff). 

M.  Oross-rezereoieesi 

Against  palace  or  sleeping  car  com- 
panies see  Infra  i  1649. 

Ejection,  form  of  action  for  see  su- 
pra S  1213. 

Joinder  of  causes  of  action  see 
Actions  ti  188-274. 

Splitting  cause  of  action  see  Actions 
SI  257-307. 

as.    See  Actions  B  151. 

[a]  lUslitformatlon. — A  passenger's 
ticket  not  entitling  him  to  ride  to  his 
destination  on  the  train  which  he 
boarded,  such  train  under  the  car- 
rier's rules  not  stopping  there,  any 
right  of  action  for  being  put  oCt  at  an 


intermediate  station  to  await  his 
train  is  not  for  breach  of  his  ticket 
contract,  but  for  misinformation 
given  him  by  the  ticket  agent.  Louis- 
ville, etc.,  R.  Co.  V.  Maxwell,  190  Ala. 
47,  66  S  669. 

96.  Amoiut  or  value  In  oontro- 
▼ersy  see  Courts  [11  Cyc  774]. 

Banltjr  ]ui«dlotlon  to  avoid  mnltl- 
pllofty  of  salts  see  Ekjuity  [16  Cyc 

jiuipdlotionB  of  partlenlav  oonrta 


see  Courts  [11  Cyc  633J. 
Ternw  see  venue  [40  Cyc  1]. 
97.    Southern  R.  Co.  v.  Cassell,  92 


SW  281.  28  KyL  1280. 

[a]  In  Kentnoky  (1)  under  Civ. 
Code  Prac.  f  72,  localizing  certain 
actions,  applicable  to  all  corpora- 
tions, except  as  expressly  excluded 
by  other  sections,  and  providing  that 
actions  against  corporations  on  con- 
tract may  be  brought  In  the  county 
in  which  the  contract  was  made, 
where  a  contract  for  carriage  of  a 
passenger  over  connecting  fines  of 
railroad  was  made  by  the  Initial  car- 
rier In  a  certain  county  on  behalf  of 
the  connecting  carrier,  and  thereafter 
ratified  by  the  latter,  which  under- 
took to  carry  It  out,  the  circuit  court 
of  the  county  had  Jurisdiction  of  the 
connecting  road.  In  an  action  against 
both  roads  for  breach  of  the  contract. 
Southern  R.  Co.  v.  Cassell,  92  SW 
281,  28  KyL  1230.  (2)  Civ.  Code 
Prac.  S  73,  localizing  certain  actions 
and  pertaining  to  common  carriers 
exclusively,  one  part  relating  to  ac- 
tions on  contracts  to  carry  property, 
the  other  to  actions  for  torts,  either 
for  Injurv  to  the  person  of  a  passen- 
ger, or  for  injury  to  the  person  or 
property  of  another,  does  not  include 
actions  on  contracts  to  carry  passen- 
gers. Southern  R.  Co.  v.  Cassell,  supra. 

98.  Gulf,  etc.,  R.  Co.  v.  Ward,  68 
Tex.  Civ.  A.  210,  124  SW  ISO  (under 
Gen.  L.  [1901]  c  27  S  1). 

99.  Gulf,  etc.,  R.  Co.  V.  Ward,  68 
Tex.  Civ.  A.  210,  124  SW  ISO  (under 
Gen.  L.  [1901]  c  27  |  ij. 

1.  See  generally  Pleading  [81 
Cyc  92].      ■»  ' 

[a]  OertalatT'— (1)  A  complaint, 
alleging  that  plaintiff's  signals  to 
stop  near  his  home  were  Ignored,  that 
the  car  proceeded  to  the  terminal, 
that  plaintiff  stayed  on  the  car  to  go 
home  on  the  return  trip,  that  at  a  car 
shed  between  the  terminal  and  plain- 
tiff's destination,  the  conductor  told 
plaintiff  that  he  would  have  to  sleep 
In  the  shed  or  walk,  that  when  the 
car  began  to  back  Into  the  shed  plain- 
tiff got  off.  wliereupon  the  car 'was 
Immediately  run  on  toward  plalntlfTs 
home,  that  plaintiff  unsuccessfully 
tried  to  reboard  the  car.  that  both  the 
motorman  and  conductor  taunted  him 
with  having  to  sle^  In  the  shed  or 
walk,  that  he  had  to  walk  home,  and 
that  he  was  and  had  been  sick,  etc., 
was  not  demurrable  as  not  specifying 
what  act  plaintiff  relied  on,  or 
whether  It  was  a  servant  of  defend- 
ant who  taunted  plaintiff,  etc.  North 
Alabama  Tract.  Co.  v.  Daniel,  158 
Ala.  414,  48  S  60.  (2)  In  an  action 
against  a  carrier  for  failure  to  stop 
Its  train  at  a  flag  station  and  to  re- 
ceive plaintiff  as  a  passenger,  there 
was  no  error  In  overruling  a  special 
demurrer  to  tlie  allegation  that  plain- 
tiff, in  accordance  with  the  rules  of 
the  company  and  custom,  flagged  the 
train  and  tried  tp  bring  U  to^  &  stop. 
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showing  plaintiff's  right  to  transportation,'  and  a 
breach  of  contract  on  the  part  of  defendant,"  as 
well  as  other  ;particular  facte  which  plaintiff  relies 
on  as  constituting  his  cause  of  action.  Thus,  in  an 
action  for  a  failure  or  refusal  to  transport,  plaintiff 
must  allege  that  he  was  ready  and  willing  to  pay 
the  legal  or  reasonable  fare  for  such  transportation," 


and  that  defendant  failed  or  refused  to  transport 
him/  If  the  action  is  for  a  failure  or  refusal  to 
let  the  passenger  off  at  his  destination,  and  for 
carrying  him  beyond,  or  putting  him  down  short  of, 
his  destination,  plaintiff  must  allege  that  the  place 
at  which  he  desired  to  stop  was  one  at  which  hy 
law,  or  by  the  carrier's  r^^ations,  it  was  the 


to  board,  on  the  ground  that  It  failed 
to  apecliy  in  what  way  the  train  was 
flagged,  or  what  cuaiom  or  rule  of 
the  company  was  violated.  Southern 
R.  Co.  V.  Wallls,  133  Ga.  668,  66  SB 
370,  80  LRANS  401,  18  AnnCaa  87. 

[b]  Xattw  of  lndno«m«ii.t< — In  an 
action  against  a  carrier  for  failure 
to  stop  Its  train  at  a  flag  station  and 
to  receive  plaintiff,  a  physician,  as  a 
passenger,  there  was  no  error  in 
overruling:  a  special  demurrer  to  an 
allegation,  as  irrelevant,  that  plain- 
tiff was  not  well,  and  had  gone  on  the 
train  to  the  flag  station  to  see  his 

fiatlents,  and  to  keep  from  driving 
brough  the  oold  and  bad  weather, 
for  it  was  but  matter  of  Inducement 
introductory  to  the  narrative  of  the 
cause  of  action.  Southern  R.  Co.  v. 
Wallls,  133  Ga.  663.  66  SE  370,  30 
LRANS  401,  18  AnnCas  67.  See  gen- 
erally Pleading  [31  Cyc  1021. 

a.  Southern  R.  Co.  v.  Melton,  158 
Ala.  404,  47  S  1008;  Brown  v.  Geor- 
^a,  etc.,  R.  Co..  119  Oa.  88,  46  SB  71; 
Indianapolis,  etc.,  R.  Co.  V.  Kennedy, 
77  Ind.  607. 

[a]  Under  oontraot  for  oanlsflre 
on  frelglit  train. — If  a  railroad  com- 
pany, not  being  required  to  carry 
passengers  on  its  freight  trains, 
agrees  to  do  so  on  certain  terms  and 
conditions.  In  an  action  to  recover 
damages  for  its  refusal  to  carry 
plaintiff  on  such  a  train  In  accordance 
with  this  agreement,  a  strict  compll- 
ancc  with  the  terms  and  conditions 
imposed  by  the  company  must  be  al- 
leged. Indianapolis,  etc.,  R.  Co.  v. 
Kennedy.  77  Ind.  607. 

3.  Southern  R.  Co.  v.  Melton,  158 
Ala.  401,  47  S  1008;  Brown  V.  Geor- 
gia, etc.,  R.  Co..  119  Ga.  88,  46  SE  71. 

4.  Ala. — Southern  R.  Co.  v.  Far- 
quhar,  192  Ala.  416,  68  S  289;  Bir- 
mingham R.,  etc.,  Co.  V.  Sclsson,  186 
Ala.  70,  66  S  332;  Page  v.  Louisville, 
etc..  R.  Co.,  129  Ala.  232,  29  S  676; 
Birmingham  R.,  etc.,  Co.  v.  McDonlel, 
6  Ala.  A.  322.  S9  S  334. 

Ga. — Southern  R.  Co.  v.  Wallis,  133 
Ga.  B53.  66  SK  870,  30  LRANS  401.  18 
AnnCas  67;  Wolfe  v.  Georgia  R.,  etc., 
Co..  124  Ga.  693,  63  SE  289;  Brown  V. 
Georgia,  etc.,  R.  Co.,  119  Ga.  88,  46 
SE  71. 

Ind. — Draper  v.  Ev&nsvlUe,  etc.,  R. 
Co..  165  Ind.  117,  74  NE  889,  6  Ann 
Cas  569. 

Ky. — Ward  v.  Louisville,  etc.,  R. 
COj  188  Ky.  826,  183  SW  211. 

Tex. — Mexican  Cent.  R.  Co.  v. 
Goodman,  <Clv.  A.)  43  SW  680. 

And  see  cases  Infra  this  note. 

ia]  Complalnta  or  petltioni  held 
lolenti  (1)  In  an  action  for  being 
set  down  at  a  wrong  station.  South- 
ern R.  Co.  V.  Melton,  158  Ala.  404,  47 
S  1008.  (2)  In  an  action  against  a 
street  railroad  company  for  falling  to 
set  plaintiff  down  at  her  destination. 
Birmingham,  etc.,  R.  Co.  v.  Wilson, 
(Ala.  A.)  69  S  312;  Birmingham  R. 
etc.,  Co.  V.  McDaniel,  6  Ala.  A.  322. 
59  S  334.  (3)  In  an  action  for  not 
receiving  proper  accommodations 
during  transit,  Louisville,  etc.,  R. 
Co.  V.  Weathers,  168  Ala.  4S.  60  S 
268.  (4)  In  an  action  founded  on 
the  negligent  failure  of  the  conduc- 
tor to  notify  the  passenger  when  he 
took  up  his  ticket  that  he  was  on  the 
wrong  train.  Southern  R.  Co.  v. 
Parquhar,  192  Ala.  415,  68  S  289. 
(E)  Allwatlons  that  a  contract  ItiU' 
Iting  defendant  carrier's  liability  was 
never  assented  to  by  plaintiff,  that 
the  agent  of  a  connecting  carrier 
aided  quarantine  ofDcers  In  wrongful 
treatment  of  plaintiff,  that  defend- 
ant's agent  Informed  plainttfC  that  he 
would  not  be  hindered  by  quarantine 


regulations,  that  he  relied  on  such 
representations  Instead  of  going  by 
another  route,  and  that  the  agent 
knew,  and  plaintiff  did  not  know,  that 
quarantine  regulations  were  In  force, 
state  a  cause  of  action.  St.  Clair  v. 
Kansas  City,  etc.,  R.  Co.,  76  Miss. 
473,  24  S  904.  71  AmSR  634.  (6)  A 
declaration  In  assumpsit  by  one  en- 
titled to  the  benefit  of  a  contract  be- 
tween a  railroad  company  and  a 
county  court  for  the  transportation 
of  sick  persons  to  a  pesthouse.  which 
properly  impleads  the  railroad  com- 

§any  thereon,  and  for  a  breach  of  its 
uty  to  him  thereunder,  Is  good  on 
demurrer.  Jenkins  v.  Chesapeake, 
etc.,  R.  Co.,  61  W.  Va.  597,  57  SE  48, 
49  LRANS  1166,  11  AnnCas  967. 

[b1  Complaints  or  petltlona  held 
InsnlKolent. — (1)  Birmingham  R.,  etc., 
Co.  V.  McLeod.  9  Ala.  A.  637,  64  S 
193  (in  action  for  punitive  damages); 
Mills  V.  Baltimore,  etc..  R.  Co..  Ill 
Md.  260.  73  A  885,  134  AmSR  599. 
(2)  A  complaint  in  an  action  against 
a  carrier  alleging  that  its  servants 
carelessly  and  negligently  ordered, 
directed,  and  caused  plaintiff  to  enter 
one  of  defendant's  passenger  trains 
for  which  she  had  a  ticket  given  her 
by  mistake,  In  the  absence  of  an 
averment  that  such  servants  had  any. 
knowledge  that  plaintiff  did  not  de- 
sire to  take  passage  on  the  tram 
indicated  by  the  ticket  she  held.  Is 
insufficient,  as  not  stating  facts  con- 
stituting a  cause  of  action.  Scott  v. 
Cleveland,  etc.,  R  Co.,  144  Ind.  125, 
43  NE  133,  32  LRA  154.  (3)  Allega- 
tions that  on  a  certain  date  defend- 
ant railroad  company  leased  a  cer- 
tain railroad,  and  on  a  later  date, 
being  the  owner  or  lessee  of  two 
other  roads,  refused  plaintiff  a  con- 
tinuous trip  over  the  three  for  one 
fare,  do  not  show  that  the  three 
roads,  were  united  by  the  same  con- 
tract, and  hence  do  not  f^tate  a  cause 
of  action,  under  Railroad  Laws  |j  78, 
104,  authorizing  a  railroad  company 
to  contract  with  ajiy  other  company 
for  the  use  of  its  railroad,  and  re- 
quiring a  corporation  so  contracting 
to  give  transfers,  without  extra 
charge,  entitling  passengers  to  a  con- 
tinuous trip  on  the  railroads  em- 
braced in  the  contract.  Mendoza  v. 
Metropolitan  St.  R.  Co..  48  App.  Dlv. 
62,  62  NTS  680,  61  App.  Dlv.  430,  64 
NYS  745.  (4)  Where,  in  an  action 
for  breach  of  a  contract  of  carriage, 
plaintiff  claimed  special  damage  on 
the  ground  that  because  of  his  fail- 
ure to  reach  a  certain  town  at  the 
time  he  would  have  reached  it,  had 
defendant  performed  Its  duty,  he  had 
failed  to  consummate  a  deal  by  which 
he  would  have  realized  a  large  profit, 
failure  to  name  the  parties  with 
whom  the  deal  was  to  be  made  ren- 
dered the  petition  defective.  Town- 
send  V.  Texas,  etc.,  R.  Co.,  40  Tex. 
Civ.  A.  71.  88  SW  302. 

[c1  Befusol  to  stamp  lieket. — A 
count  alleging  the  purchase  by  plain- 
tiff of  a  round  trip  ticket  from  de- 
fendant, providing  that  the  holder 
shall  be  Identiflecr  before  a  certain 
designated  agent  of  the  company  be- 
fore presenting  the  same  for  return 
passage,  and  that  such  ticket  shall 
be  void  unless  stamped  by  such 
agent,  and  alleging  that  plaintiff 
presented  herself  for  Identification  as 
required,  but  that  said  agent  refused 
to  stamp  the  ticket,  and  that,  when 
she  presented  the  same  for  passage, 
she  was  ejected  from  the  train,  states 
a  cause  of  action  for  the  refusal  to 
stamp  the  ticket.  McOhee  v.  Reyn- 
olds, 117  Ala.  41S,  23  S  68. 
[d]   TTosiniats  oMU*'— Allegations 


that  plaintiff  was  negligently  caused 
to  alight  before  her  station  was 
reached,  leaving  her  in  the  dark  with- 
out protection  or  assistance  to  reach 
the  station,  to  which  she  was  com- 
pelled to  walk,  and  that  her  child  in 
arms  and  baggage  were  too  heavy  for 
her,  resulting  In  her  reaching  the  sta- 
tion In  an  exhausted,  frightened,  and 
nervous  condition  and  sustaining 
special  physical  Injury,  sufficiently 
show  that  her  injury  was  proximately 
caused  by  the  carrier's  wrongful  act. 
Pullman  Co.  v.  Hoyle,  62  Tex.  Civ. 
A.  534,  115  SW  315. 

 [e]     Allegation     of  damaffas^ 

Where  a  declaration  alleges  that  de- 
fendant railroad  company  sold  plain- 
tiff a  one-thousand-mile  ticket,  and 
through  its  negligence  failed  to  place 
his  right  name  thereon,  and  its  con- 
ductor refused  to  receive  such  ticket, 
and  that  plaintiff  exercised  due  care. 
It  is  error  to  sustain  a  demurrer  for 
the  reason  that  no  damages  are  al- 
leged, since  the  facts  EUleged  are 
sunlcient  to  entitle  plaintiff  to  nom- 
inal damages.  Holden  v.  Rutland  R. 
Co.,  72  Vt.  166,  47  A  403,  82  AmSR 
926. 

tf]  AUegatloua  showtng-  oontrlbn- 
tory  negUyenoe^— In  an  action  by  a 
passenger  for  damages  because  of 
taking  a  wrong  train  at  the  station, 
where  the  petition  shows  that  the 
mistake  was  due  to  plalntlfTs  failure 
to  exercise  ordinary  care,  and  not 
to  any  negligence  of^  defendant,  a  de- 
murrer to  the  petition  was  properly 
sustained.  Johnson  v.  Seaboard  Air 
Line  R.  Co.,  13  Ga,  A.  298,  79  SE 
91. 

[g]    Separation  of  races, — If  It  Is 

actionable  per  se  a>8  against  a  street 
railroad  company  for  Its  conductor. 
In  endeavoring  to  comply  with  the 
statute  requiring  the  separation  of 
white  and  colored  passengers,  neg- 
ligently to  mistake  a  white  pas- 
senger for  a  colored  one,  and  In  the 

gresence  of  others  Inform  him  that 
e  must  sit  in  that  portion  of  the 
car  set  apart  for  negroes,  It  Is  essen- 
tial that  the  petition  alleged  plaintiff 
to  be  a  white  man.  Wolfe  v.  Georgia 
R.,  etc.,  Co.,  124  Ga.  693,  53  SE  239. 

5.  Tarbell  v.  Central  Pac.  R.  Co., 
34  Cal.  616;  Sage  v.  Evansvllle,  etc., 
R.  Co.,  134  Ind.  100.  33  NE  771;  St. 
Louis  Southwestern  R.  Co.  v. 
Thomas,  (Tex.  Civ.  A.)  27  SW  419. 

6.  Brown  v.  Georgia,  etc.,  R.  Co.. 
119  Ga.  88,  46  SE  71;  Dle'rig  v.  South 
Covington,  etc.,  R.  Co.,  72  SW  35S, 
24  KyL  1825. 

[a]  Tailnre  to  transport — (1) 
Where  a  petition  alleges  that  plain- 
tiff bought  tickets  for  himself  and 
wife  for  a  particular  train,  soon  due 
at  the  station,  that  they  stood  along- 
side the  track,  waiting  for  that  train 
which  passed  without  stopping, 
thereby  occasioning  the  breach  of  the 
contract  of  carriage,  that  there  were 
no  accommodations,  except  in  the 
station  house,  that  by  reason  of  the 
condition  of  the  waiting  room  plain- 
tiff's wife  was  renderedlll,  and  plain- 
tiff was  put  to  expense  and  deprived 
of  the  value  of  her  services.  It  states 
a  cause  of  action  for  consequences 
arising  from  the  failure  to  transport 
Brown  v.  Georgia,  etc.,  R.  Co.,  119 
Ga.  88.  46  SE  71.  (2)  Where  a 
complaint  against  a  street  railroad 
company  alleged  that,  by  contract 
between  the  carrier  and  two  certain 
towns,  the  carrier  was  bound  to 
transport  passengers  from  a  certain 
city  to  either  of  such  towns  for  one 
five-cent  fare,  and  that,  plaintiff  hav- 
ing taken  lASSage  on  a  car  of  defend- 
ants, the  conductor  refused  to-  ac- 


For  later  OMM*  tovslopmeBtfl  and  duuvw  in  the  law  see  oumulatlve  Annotations,  same  title,  i>ageji9d  note  ntupber. 
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daty  of  the  eairier  to  etop  the  train,^  or  that  by  a 
special  contract  he  was  entitled  to  be  difiohaiged  at 
that  station,'  and  that  it  n^ligently  failed  or  re- 
fused to  fitc^  the  train  a  reasonably  sufficient  time 
for  him  to  al^ht.' 

Faihm  or  refutal  to  stop  and  receiTe  passenger. 
Where  by  a  special  agreement  a  railroad  company 
obligates  itself  to  stop  a  train  at  a  particnlar  sta- 
tion on  a  certain  day  to  take  on  a  passen^r,  in  an 
action  for  a  failure  to  perform  this  duty  it  need 
not  be  alleged  that  the  train  was  scheduled  to  stop 
at  such  station.^''  In  an  action  against  a  street  rail- 
road company  for  its  failure  to  stop  a  car  in 
response  to  a  signal  by  an  intending  passenger, 
plaintiflE  must  allege  facts  which  show  that  it  was 
the  duty  of  the  company  to  stop  the  particular  ear 
in  question  for  the  purpose  of  taking  on  plaintiff 


cept  thfl  Sve-cent  fare  offered  for  m 
contlnuouB  ride  from  the  city  to  one 
of  the  towns,  the  allesatlon  did  not 
amount  to  a  statement  that  defend- 
ant refused  to  carry  plaintiff. 
Dierljr  v.  South  Covington,  etc.,  R. 
Co^  72  SW  356.  24  KyL  1S26. 

7.  Cook  V.  Southern  R.  Co.,  1S3 
Ala.  lis,  45  S  15C;  Blrmlngliam  B. 
LlKht,  etc..  Co.  T,  Elmlt.  6  Ala.  A. 
65S,  60  S  981;  Ohio,  etc..  R.  Co.  v. 
Swarthout,  07  Ind.  567.  S3  AmR  104; 
Ohio,  etc.,  R.  Co.  v.  Hatton,  fiO  Ind. 
12;  Louisville,  etc.,  R.  Oo.  v.  Cayce, 
34  SW  S96,  17  KyL  1389:  Matthews 
V.  Charleston,  etc,  R.  Co..  88  S.  C.  429. 
17  SB  22S,  37  AmSR  773.  But  see 
Pittsburgh,  etc..  R.  Co.  v.  Liehtcap, 
7  Ind.  A.  249,  84  NG  243  (holding 
tbht  an  allegation  that  the  carrier 
was  required  by  law  to  stop  at  the 
place  of  plaintiff's  destination  was 
not  sufficient,  because  for  aught  that 
appeared  It  might  have  been  that  the 
carrier's  stopping  place  and  regular 
station  at  that  point,  for  that  train, 
were  not  one  and  the  same). 

[a]  Complaint  held  ettfllclMLt, — 
The  complaint  of  a  passeneer  for  be- 
ing carried  beyond  his  destination 
shows  a  duty  of  the  conductor  to 
afford  him  an  opportunity  to  get  off 
there,  where  It  alleges  that  it  was  a 
regular  stopping  place,  that  the  con- 
ductor was  told  when  the  fare  was 
paid  that  he  wanted  to  get  off  there, 
and  that  the  conductor  agreed  to  put 
him  off  there.  Birmingham  R.,  otc, 
Co.  V.  Elmit,  6  Ala.  A.  657.  60  S  982. 

fb]  Oomxdalnts  held  Inauaolent. — 
(1)  In  an  action  by  a  passenger  for 
being  compelled  to  debark  short  of 
his  desired  destination,  counts  in  the 
complaint  failing  to  aver  with  cer- 
tainty that  such  destination  was  one 
of  the  scheduled  or  customary  stop- 
ping places  of  the  train  for  the  tak- 
ing on  and  discharge  of  passengers, 
is  fatally  defective.  Ooofi  v.  South- 
em  R.  Co.,  153  Ala.  118,  4S  S  156.  (2) 
A  complaint  that  the  conductor  will- 
fully failed  to  stop  the  car  at  the 
point  stated  to  have  been  plaintiff's 
destination  is  insufHcient,  it  stating 
no  facts  showing  a  duty  to  stop 
there.  Birmingham  R.,  etc.,  Co.  v. 
Elmlt.  6  Ala.  A.  653.  60  S  981. 

[cl  AT»rm«nt  of  knowledgw  of 
sOAMSl*^— Where,  according  to  a 
published  time  card  of  a  railroad 
company,  the  train  on  which  plaintiff 
took  nassage  stopped  at  the  station 
at  which  he  wished  to  be  discharged, 
ft  need  not  be  averred,  In  the  petition 
for  a  breach  of  contract  of  carriage 
In  carrying  plaintiff  beyond  said  sta- 
tion, that  he  knew  that  the  train  was 
scheduled  to  stop  at  that  station. 
Louisville,  etc.,  R.  Co.  v.  Cayce,  34 
SW  696,  17  KyL  1389. 

[dj  Ul  an  action  »c*^laat  a  street 
nuTOad  oowpaay  for  damages  for 
failure  to  stop  at  plaintiff's  destina- 
tion, a  complaint  is  sufficient,  al- 
though It  does  not  allege  that  plain- 
tiff's station  was  a  regular  stopping 
place,  or  that  she  gave  the  signal  to 
stop  there.  Birmingham  R.,  etc.,  Co. 
V.  Arnold,  7  Ala.  A.  521,  625.  60  S 
968  (where  the  court  In  this  connec- 
tlbn  said:    "There  is  but  one  differ- 


ence between  the  contract  of  a  rail- 
road company  to  carry  a  passenger 
to  a  particular  station  on  Us  line  and 
that  of  a  street  car  company  to  do  so, 
and  that  difference  Is  that  tne  former 
is  always  an  express  contract,  while 
the  latter  Is  usually  an  Implied  one. 
The  railroad  company  bases  its 
charges  for  carrying  on  mileage, 
hence  must  know  in  advance  the  pas- 
senger's destination,  so  as  to  collect 
the  proper  fare.  This  done,  the  per- 
son Is  a  passenger  by  express  agree- 
ment to  the  station  to  which  he  has 
paid  mileage.  On  the  other  hand,  the 
street  car  company  usually  charges  a 
flat  fare,  which  the  passenger  pays, 
often  without  ever  Informing  the  con- 
ductor of  the  destination  which  he 
has  in  mind;  yet  he  Is  nevertheless  a 
passenger  to  such  destination,  by  Im- 

Slled  agreement,  resulting  from  cus- 
om,  provided  that  destination  is  a 
station  at  which  the  car  he  is  on 
makes  regular  stops,  or  will  stop 
upon  request,  and  he  makes  season- 
able request.  These  are  matters  of 
evidence,  however,  and  not  of  aver- 
ment"). 

a.  Ohio,  etc..  R.  Co.  v.  Hatton,  60 
Ind.  12;  EvansvilJe,  etc.,  R.  Co.  v. 
Wilson,  20  Ind.  A.  5,  50  NE  90. 

9.  Birmingham  R,,  etc.,  Co.  v.  El- 
mit. 6  Ala.  A.  657,  60  5  982. 

[a]  Snfflolenoy  of  complaint. — ^A 
■complaint  for  damages  for  carrying 
plaintiff  beyond  her  destination, 
averring  that  defendant  "negligently 
failed  or  refused  to  stop  said  train 
...  a  sufllclent  length  of  time  for 
the  plaintiff  to  alight  while  the  train 
was  not  in  motion,"  is  not  objection- 
able because  not  alleging  that  plain- 
tiff did  not  have  a  reasonable  time  In 
which  to  alight,  Louisville,  etc.,  R. 
Co.  V.  Cornelius,  183  Ala.  203,  62  S 
710. 

10.  Evansvlile,  etc.,  R.  Co,  v.  Wil- 
son. 20  Ind.  A.  6,  50  NE  90. 

11.  Battle  v.  Georgia  R.,  etc.,  Co., 
120  Ga.  994,  48  SE  338;  Battle  v. 
Georgia  R.,  etc.,  Co.,  120  Ga.  992,  48 
SE  337. 

12.  Matthews  v.  Charleston,  etc., 
R.  Co.,  38  S.  C.  429.  17  SE  225,  87 
AmSR  773. 

13.  See  generally  Pleading  [31 
Cyc  126]. 

[a]-  Automobile  breaUsg  down. — 
A  plea  In  an  action  for  breach  of  con- 
tract to  carry  plaintiff  and  compan- 
ions In  an  automobile  from  one  place 
to  another  and  return,  which  alleges 
that,  after  the  breaking  down  of  the 
automobile,  plaintiff  left  the  disabled 
ear,  and  could  not  be  found  when  de- 
fendant reached  the  car  with  another 
automobile,  but  which  fails  to  aver 
that  plaintiff  was  at  fault  in  leaving 
the  broken  down  car  before  another 
car  came,  or  that  defendant  exercised 
proper  care  In  sending  relief  after 
notice,  or  which  falls  to  show  that 
any  negligence  of  plaintiff  proxi- 
mately contributed  to  the  breaking 
down  of  the  car,  and  which  shows 
that  the  results  were  attributable  to 
the  act  of  defendant,  is  bad  on  de- 
murrer. Taxleab  Co.  v.  Grant,  8  Ala. 
A.  898,  67  B  141. 

14.  See   venerally    Pleading  [II 


as  a  passenger.^* 

Connecting  lines.  In  an  action  for  the  breach  of 
a  contract  of  carriage  tmder  a  ticket  to  a  point  be- 
yond the  line  of  the  road  selling  it,  there  should  be 
an  allegation  that  defendant  and  the  road  which 
sold  the  ticket  were  joint  contractors,  or  that  the 
latter  had  authority  to  bind  defendant  by  the  issu- 
ance of  the  ticket." 

1286]  b.  Plea  or  Answer.  The  plea  or  answer 
is  governed  by  the  rules  regulating  such  pleadings 
generally.^' 

[$  1287]  4.  Issues.  Proof,  and  Variance.^*  Such 
matters  only  as  are  properly  put  in  issue  by  the 
pleadings  and  proof  and  are  material  need  be  con- 
sidered.^" Plaintiff  can  introduce  evidence  and  re- 
cover only  on  such  cause  of  action  as  is  properly 
all^^  by  him^*  and  on  proof  of  all  material  matters 

Cyc  6701. 

18.  Annlston  Blectric,  etc.,  Co.  v. 
Anderson.  11  Ala.  A.  654,  66  S  924; 
Martindal*  v.  Kansas  City,  etc.,  R. 
Co.,  60  Mo.  608;  Green  v.  Missouri, 
etc.,  R,  Co.,  121  Mo.  A.  720.  97  Sw 
646;  San  Antonio,  etc.,  R.  Co.  v,  Saf- 
ford,    (Te3C   Civ.   A.)    48   SW  1106. 

[a]  niostratlons, — (1)  In  a  suit 
against  a  railroad  company  for  fail- 
ing to  carry  plaintiff  to  its  original 
depot,  where  It  appeared  that  the 
company  had  abandoned  Us  old  depot 
for  one  a  half  mile  short  of  that 
terminus,  the  questibn  whether  de- 
fendant had  been  guilty  of  a  viola- 
tion of  the  statutory  requirements 
in  falling  to  retain  its  old  depot  as 
a.  point  of  departure  and  arrival  of 
Us  passenger  trains  is  a  question 
that  cannot  b©  raised  in  such  a  suit. 
Martlndale  v.  Kansas  City,  etc.,  R, 
Co.,  60  Mo.  508.  (2)  Where  the  pe- 
tition alleged  that  plaintiff  was  ac- 
cepted as  a  passenger,  whereupon  It 
became  the  duty  of  defendant  to 
transport  plaintiff  with  reasonable 
dispatch,  but  that  defendant  failed 
In  such  reeard,  whereby  plaintiff 
was  detained  in  the  course  of  trans- 
portation a  certain  number  of  hours, 
and  that  the  car  In  which  plaintiff 
was  being  transported  had  no  heat- 
ing contrivance,  that  the  weather 
was  Intensely  cold,  and  the  car 
locked   so    that   plaintiff   could  not 

Jet  out.  and  that  plaintiff  while  so 
etained  suffered  from  the  coldness 
of  the  weather  whereby  he  was  In- 
jured, etc.,  the  gravamen  of  the 
complaint  was  not  the  failure  to 
furnish  a  proper  car,  but  a  breach 
of  duty  in  not  transporting  without 
u  n  n  cessar  y  delay.  Green  v.  M 1  a- 
sourl,  etc.,  R.  Co.,  121  Mo.  A.  720,  97 
SW  646.  (3)  An  allegation  that 
plaintiff  signaled  at  a  flag  station  in 
such  a  manner  that  It  could  be  seen 
on  the  approaching  train  for  a  mile, 
and  that  the  signal  was  seen  by  de- 
fendant's employees,  who  willfully 
and  negligently  failed  to  stop  the 
train,  is  sufficient  td  raise  an  Issue 
as  to  negligence  in  falling  to  see 
the  signal,  San  Antonio,  etc.,  R. 
Co.  V.  SaJtord,  (Tex. -Civ.  A.)  48  SW 

iioe. 

16.  U.  S. — Chicago,  etc.  R.  Co.  v. 
Stephens,  218  Fed.  536.  134  CCA  263. 

Ala. — Birmingham  R.,  etc.,  Co.  v. 
Arnold,  7  Ala.  A.  621,  60  S  988. 

Ga. — Southern  R.  Co.  v.  Hobbs,  118 
Ga.  227,  45  SE  23.  63  LRA  68. 

Ky, — Sears  v.  Louisville,  etc.,  R. 
Co.,  56  SW  726.  22  KyL  162. 

Mich. — Schroeder  v,  Detroit,  etc., 
R.  Co..  174  Mich.  684.  140  NW  988. 

S.  C. — Martin  v.  Southern  R.  Co., 
89  S.  C.  32,  71  SE  236. 

Tex. — ^International,  etc.,  R.  Co.  t. 
Sammon,  86  Tex.  Civ.  A.  96,  79  SW 
864. 

[a]  OnrtOBU— A  female  passenKer, 
In  the  absence  of  appropriate  plead- 
Inga,  cannot,  on  the  trial  of  an  ac- 
tion ainlnBt  the  carrier  for  being 
carried  beyond  her  destination,  rely 
on  and  make  proof  of  a  custom  on 
the  part  of  defendant's  conductors 
to  lend  espeolal  aastatance  to  fipmales 
when  ' 
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alleged/^  Likewise  defendant  can  introdace  evi- 
dence Uid  rely  only  on  soeh  matters  of  defense  as 
are  properly  put  in  issue  by  its  pleadings.^'  Special 
damages,  not  the  necessary  result  of  a  breach  of  a 
contract  to  carry,  must  be  specially  pleaded  in  order 
to  be  recoverable.*" 

Sridence  admissible.  Such  competent  evidence  is 
admissible  on  behalf  of  plaintiff  as  tends  to  prove 
matters  put  in  issue  by  his  pleadings,^  or  which  is 
in  rebuttal  of  matters  of  defense  set  up  by 
defendant.** 


Variance.  Any  material  variance  between  plain- 
tiff's pleadiz^  and  proof  is  fatal  to  a  reooveiy;** 
but  an  immaterial  variance  which  in  no  wise  preju- 
dices defendant's  ease  will  not  affect  plaintiff's 

rights.'" 

[$  1288]  6.  Evidence — a.  Presomptions  and  Bor- 
den of  Proof.  The  general  rules  of  evidence  in 
civil  eases  apply  in  an  action  gainst  a  carrier  for 
a  breach  of  its  contract  of  carriage,  in  r^ard  to  the 
presumptions"  and  the  burden  of  proof."  Thus, 
where  there  has  been  an  unreasonable  delay  of  the 


Oo.  V.  HobbB,  118  Qo.  227,  46  SE 
23,  63  L.RA  6g. 

[bl  Mantal  angnUli. — VThere,  In  an 
action  for  damagea  for  defendant's 
failure  to  stop  a  train  at  a  flag  sta- 
tion to  accept  plaintllT  as  a  passen- 
ger, plaintiff  alleged  that  the  pur- 
pose of  the  trip  was  to  reach  the 
parents  of  the  mother  of  his  grand- 
Child  who  was  dangerously  HI.  that, 
by  reason  of  defendant's  failure  to 
stop  plaintiff's  trip  was  ineffective, 
that  the  child  died  during  plaJntllT's 
absence,  and  that  defendant  throush 
Its  employees  had  knowledge  of  the 
purpose  of  plaintiff's  trip,  nls  rela- 
tionship to  the  child,  its  severe  ill- 
ness, etc.,  the  petition  alleged  suffi- 
cient facts  to  entitle  plaintiff  to  re- 
cover for  mental  anguish.  Interna- 
tional, etc.,  R.  Co.  V.  Sammon,  3S 
Tex.  Civ.  A.  96.  79  SW  854. 

17.  Louisville,  etc..  R.  Co.  v.  Can- 
non. 158  Ala.  463.  48  S  64;  Henderson 
V,  Metropolitan  St.  R.  Co.,  123  Mo. 
A.  668.  100  SW  1111;  Martin  v.  South- 
ern R,  Co.,  89  S.  C.  32.  71  SE  236. 

[a]  Xmuaterial  all*g«tlonB. — <1) 
In  an  action  by  a  passenger  against 
a  carrier  for  damages  from  failure 
to  notify  her  wiiere  to  change  cars, 
an  allegation  that  the  motive  power 
used  was  steam  was  immaterial,  and 
need  not  be  proved.  Central  of 
Georgia  R.  Co.  v.  Ashley,  159  Ala. 
146,  48  S  »81.  <2>  In  an  action 
agaJnst  a  street  railroad  for  carry- 
ing plaintiff,  a  passenger,  beyond  her 
destination,  an  allegation  in  the  pe- 
tition that  plaintiff  was  a  stranrer 
In  the  city  was  not  material  to  ner 
right  of  recovery.  Henderson  v. 
Metropolitan  St.  R.  Co.,  123  Mo.  A. 
666,  100  SW  1111. 

[b1  A  ooinplKliit  iMMd  on  a  wlll- 
tai  Immtib.  ox  tlie  oanter^  dnty  to 
■top  Its  train  at  a  station-  to  permit 
a  passenger  to  alight  does  not  pre~ 
vent  recovery  for  the  actual  damages 
alleged  and  proved  as  a  result 
thereof,  but  autborlxeid  a  recovery  of 
both  actual  and  punitive  damages 
on  proof  of  willfulness.  Martin  v. 
Southern  R.  Co..  89  S.  C.  32,  71  SE 
236. 

18.  Cave  V.  Seaboard  Air  Line  R. 
Co..  94  S.  C.  282.  77  SE  1017.  LRA 
1916B  915.  AnnCaal915A  1065. 

[a]  ZUnatratloiiv— Iif  a  passenger's 
action  for  a  carrier's  failure  to  pro- 
vide a  seat,  Uie  fact  that  the  exces- 
Blve  demand  on  the  carrier's  facilities 
was  sudden  and  unexpected  was  un- 
available    tJi     a     defense,  unless 

6 leaded.    Cave  v.  Seaboard  Air  Line 
L.  Co.,  94  S.  C.  282,  77  SE  1017,  LRA 
1915B  »1&.  AnnCaslSlSA  106S. 

le.  Louisville,  etc.,  R.  Oo.  v. 
Sanders,  7  Ala.  A.  G48,  61  S  482.  See 
generally  Damages  [13  Cyc  1761. 

80.  wells  V.  Alabama  Great 
Southern  R.  Co..  67  Miss.  24,  6  S  737; 
Telnr  V.  Brooklyn  TJnlon  BI.  R.  Co., 
61  Ulsc.  .59.  lis  NTS  18;  Martin  v. 
Southern  R.  Co.,  89  S.  C.  82,  71  SE 
286:  Mllhoas  v.  Southern  R.  Co.,  76 
S.  C.  492,  67  SE  474:  Ford  v.  South- 
ern R.  Co.,  76  8.  C.  286.  66  SE  448. 

[al  Bridno*  adnlgldMA^— (1)  In 
an  action  for  breach  of  a  carrier's 
contract  to  carry  a  passenger  safely, 
testimony  tending  to  show  an  as- 
sault and  slanderous  abuse  of  plain- 
tiff while  In  the  car  was  admissible 
in  support  of  the  action  for  breach 
of  contract.  Telser  v.  Brooklyn 
Union  El.  R.  Co.,  61  Misc.  59.  113 
NTS  18.      (2)  A  complaint  In  an  ac- 


tdon  by  a  passenger  for  the  failure 
of  the  carrier  to  stop  the  train  at 
the  station  of  his  destination,  which 
alleges  that  the  passenger  gave  the 
ticket  collector  money  and  told  him 
to  stop  the  train  at  the  station,  and 

Kermit  him  to  alight  to  attend  to 
Is  business  there,  is  sufficient  to 
permit  testimony  of  notice  to  the 
carrier  of  the  passenger's  business 
engagement.  Martin  v.  Southern  R. 
Co.,  89  S.  C.  32.  71  SE  238.  (3)  Where 
plaintiff,  in  an  action  against  a  rail- 
road company  for  failing  to  stop  Its 
train  at  a  flag  station,  alleged  that 
he  was  Insulted,  greatly  annoyed, 
and  suffered  much  pain  and  Incon- 
venience, he  may  testify  as  ttf  mental 
distress  and  worry  suffered  by  him. 
Mlthous  V.  Southern  R.  Co.,  76  S.  C. 
492.  67  SB  474. 

[  b  ]  DeolaraUons  made  to  plal  n- 
tlfi  by  defendant's  ticket  agent  that 
she  might  board  the  train  without  a 
ticket  and  pay  her  fare  on  the  car 
are  not  admissible,  where  the  plead- 
ings, in  an  action  for  failure  to  carry 
plaintiff  to  her  destination  contain 
no  averment  of  such  declarations. 
Wells  v.  Alabama  Great  Southern  R. 
Co..  67  Miss.  24,  6  S  737. 

ai.  Bussey  v.  Charleston,  etc.,  R. 
Co..  76  S.  C.  116,  56  SE  163. 

[a]  Zllnst  ration. — Where,  In  an 
action  for  failure  to  transport  plain- 
tiff, the  complaint  makes  no  refer- 
ence to  defendant  acting  as  agent  In 
selling  tickets  over  connecting  lines, 
but  defendant  relies  on  that  fact  as 
a  defense,  plaintiff  may  show  that 
the  ticket  sold  was  defective  over 
such  other  lines.  Bussey  v.  Charles- 
ton, etc..  R.  Co..  75  3.  C.  116.  65  3E 
163. 

32.  Louisville,  etc.,  R.  Co.  V. 
Johnston,  79  Ara.  436 v  Aaron  v. 
Southerrf  R.  Co.,  68  S.  C.  98.  46  SE 
566;  Jenkins  v.  Chesapeake,  etc.,  R. 
Co.,  61  W.  Va.  597.  57  SE  48,  49 
LRANS  1166.  11  AnnCas  967. 

fa]  Wlllfnl  refnsal  or  &egllff«at 
faaurej  Under  an  allegation  that 
the  conductor  "willfully  refused  to 
stop,"  proof  of  mere  negligence  in 
falling  to  stop  would  be  a  fatal  vari- 
ance between  the  allegation  and  the 
proof.  Louisville,  etc.,  R  Co.  v. 
Johnston.  79  Ala.  436. 

S3.  Southern  R.  Co.  v.  Melton, 
158  Ala.  404,  47  S  1008;  Illinois  Cent. 
R.  Oo.  V.  Sutton.  53  111.  397;  Wasser- 
man  v.  New  York  City  R.  Co.,  104 
NTS  398;  Missouri,  etc..  R.  Co.  v. 
Ball.  26  Tex.  Civ.  A.  600.  61  SW  327. 

[a]  ninstratlons  of  no  vailanoe  or 
Immaterial  varlaaoe. — <1)  There  is 
no  variance  between  the  allegation 
that  a  ticket  was  purchased  from  de- 
fendant carrier,  Its  agent  or  serv- 
ant, and  proof  that  the  ticket  was 
pumiased  from  another  company  as 
an  initial  carrier,  but  was  recog- 
nised as  valid  by  defendant  as  a 
connecting  carrier.  Alabama  City, 
etc.,  R.  Co.  V.  Brady,  160  Ala.  615,  49 
S  361.  (2)  Where  the  wrong  com- 
plained of  was  causing  plaintiff  to 
get  off  the  train,  and  ft  was  proved 
that  plalntlfF  was  a  passenger  enti- 
tled to  b»  carried  to  a  certain  sta- 
tion, and  was  wrongfully  put  off 
before  reaching  such  station,  there 
was  no  fatal  variance.  Louis- 
ville, etc.,  R.  Co.  v.  Qulnn.  146  Ala. 
330,  39  S  766.  (3>  In  an  action 
against  a  street  railroad  company, 
there  was  no  material  variance  be- 
tween an  allegation  that  "after  hav- 


ing paid  his  fare  the  passenger  de- 
manded a  transfer"  and  proof  that 
he  made  the  demand  "at  the  time 
he  paid  his  fare."  Wasserman  v. 
N^w  York  City  R.  Co.,  104  NTS  398. 
(4)  Where  the  complaint  alleges  that 
plaintiff's  wife,  being  a  white  woman, 
was  refused  permission  to  ride  In  the 
car  for  white  people,  and  forced  to  ride 
in  the  negro  coach,  evidence  that, 
when  plaintiff  placed  his  wife  and 
children  In  the  negro  coach  and  found 
they  were  in  the  wrong  coach  he  had 
no  time  to  change  them,  and  his  wife 
requested  the  conductor  to  find  them 
seats  in  another  car,  and  he  failed 
so  to  do,  whereby  she  was  compelled 
to  remain  in  the  negro  coach,  did  not 
constitute  a  variance,  as  such  com- 
pulsion amounted  to  a  refusal  to  al- 
low her  to  ride  in  the  car  for  white 

geople.     Missouri,    etc.,    R.    Co.  v. 
all.  25  Tex.  Civ.  A.  600.  61  SW  327. 
SA.    See    generally    Evidence  [16 
Cyc    1050].    And   see   San  Antonio, 
etc.,  R.  Co.  V.  Dykes,  (Tex.  Civ.  A.) 
46  SW  768. 

[a]  Talldity  of  tlckst^Whare,  in 
an  action  to  recover  for  the  taking 
up  and  destruction  of  plaintlfrs 
dcket  by  a  conductor,  and  compelling 
him  to  pay  cash  fare,  there  Is  a 
conflict  of  evidence  as  to  whether  the 
ticket  was  a  good  one  or  one  that  had 
expired,  the  fact  that  the  conductor 
destroyed  it  radses  the  presumption 
that  it  was  good,  since  It  was  his 
duty,  in  any  event,  to  turn  It  in  to 
the  auditor  of  the  road.  Ix>ulBTille, 
etc,  R,  Co.  v.  Donaldson.  43  SW 
43».  19  KyL  1384. 

35.  See  generally  Evidence  [16 
Cyc  9261.  And  see  Qeorgla  R.,  etc., 
Co.  V.  McAllister,  126  Oa.  447,  54  SB 
967,  7  LRANS  1177;  and  cases  Infra 
this  note. 

[a]  The  law  will  not  prwnune 
wUlfU  vlolattou  of  Avtrw  and  a  pas- 
senger alleging  that  his  rights  have 
willfully  been  Invaded  has  the  bur- 
den of  proving  It  by  something  more 
than  mere  surmise  or  conjecture. 
Hunter  v.  Southern  R.  Co.,  ifO  8.  C. 
607,  73  SE  1017. 

[b]  Joinder  of  trespass  asd  case. 
— where  one  count  In  a  complaint 
alleges  failure  and  refusal  to  stop 
the  train  at  plaintiff's  destination, 
and  further  that  plalntllF  was  car- 
ried past  said  station  and  was  then 

J>ut  off  against  her  protest  and  ob- 
ection.  it  is  a  Joinder  of  case  and 
trespass  alleged  conjunctively, .  and 
a  general  denial  casts  on  plaintiff 
the  burden  of  proving  both  phases 
of  the  case.  Louisville,  etc.  R. 
V.  Daney,  97  Ala.  S38,  11  8  796. 

f c]   lliiHiss  for  pandxf  slalhia  i 
Where  a  carrier  advertises  on  the 
schedule  of  Its  trains  tliat  it  will 
stop  at  a  certain  station  for  the 

Jurpose  of  receiving  and  discharg- 
ng  passengers.  It  impliedly  con- 
tracts with  a  passenger  so  to  do, 
and,  while  some  overruling  necessity 
mi^t  excuse  Its  i>a8slng  the  sta- 
tion, the  burden  would  be  on  the 
carrier  to  show  it  Owens  v.  At- 
lantic Coast  Line  R.  Co.,  147  N.  C. 
867,  61  SE  198. 

[d]  Vims  limit  OB  ttekirt.— Where 
the  time  for  transportation  to  des- 
tination had  expired  when  a  pas- 
senger presented  his  coupon  ticket 
to  Die  last  carrier.  In  an  action  f<^ 
refusal  to  carry  him  for  that  reason, 
the  burden  was  on  plaintiff  to  show 
that   the   time   limitation  contained 


For  later  casw,  dsrsloyaunta  and  ehaages  in  the  law  see  cumulative  Annotations,  same  title. 
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carrier's  train,  a  presumption  of  negligence  arises,'' 
and  the  burden  is  on  the  carrier  to  show  that  the 
delay  was  not  doe  to  its  negligence."  The  burden 
is  on  the  carrier  to  prove  any  rule  or  regulation 
which  relieves  it  of  its  prima  facie  oblation  to 
transport  one  who  has  purchased  a  ticket  on  a  train 
going  in  the  direction  called  for  by  the  ticket,  and 
which  stopped  at  the  station  where  the  ticket  holder 
was." 


1289]  b.  AdmusibUity.  The  general  rules  of 
evidence  in  civil  cases  govern  the  admissibility  of 
evidence  in  an  action  against  a  carrier  for  a  breach 
of  a  contract  of  carriage,^  and,  in  order  that  par- 
ticular evidence  may  be  admissible,  it  must  be  such 
as  complies  with  the  rules  governing  the  compe- 
tency, relevancy,  and  materiality  of  evidence,^  and 
of  course  evidence  which  is  incompetent,  irrelevant, 
or  immaterial  under  the  particular  issues  is  not  ad- 


In  th«  ticket  was  unraasonabla.  Brian 
V.  Oresron  Short  Line  R.  Co.,  40 
Mont.  109,  lOB  P  489,  25  LRAN8  469, 
20  AnnCaa  311. 

[el  Semratlon  of  raora. — Where, 
under  a  statute  which  requires  rail- 
road companies  to  provide  equal,  but 
separate,  accommodations  for  the 
white  and  colored  races,  and  makes 
tt  a  misdemeanor  to  assign  a  passen- 
ser  to  a  coach  other  than  the  one  set 
aside  for  persons  of  his  race,  plaln- 
tiCt  sues  for  damagres  on  the  frround 
that  two  of  his  children,  bom  of 
white  parents,  ha4  unlawfully  been 
assigned  by  the  conductor  to  a  coach 
set  apart  for  colored  people,  the 
burden  of  proof  Is  on  hfm  to  show 
that  his  children  belonged  to  the 
white  race,  and  under  the  statute  any 
person  having  an  appreciable  mix- 
ture of  negro  blood  belongs  to  the 
colored  race,  Ijee  t.  New  Orleans 
Great  Northern  R.  Co.,  12S  La.  236, 
Bl  S  182. 

86.  Taber  v.  Seaboard  Air  Line  R. 
Co.,  84  S.  C.  291,  66  SE  292,  19  Ann 
Cas  1132;  Mulligan  v.  Southern  R. 
Co.,  84  S.  C.  171,  66  SB  1040;  Taber 
V.  Seaboard  Air  Line  R,  Co..  81  3. 
C.  317,  62  SE  311. 

[a]  BebutUBC  premuwtlon  of 
wlllfiilneas^ln  an  action  against  a 
railroad  company  because  of  the  de- 
lay of  a  train  on  which  plaintiff  ex- 
pected to  travel,  a  presumption  that 
defendant  was  negligent  because  of 
long  delay  In  makmg  connections 
according  to  schedule  rebutted  the 
presotnptlon  that  defendsunt  will- 
fully caused  the  delay,  since  two 
contrary  presumptions  will  not  arise 
from  the  same  fact  Mulligan  v. 
Southern  R.  Co..  84  S.  C.  1?1.  65  SE 
1040. 

87.  Cooley  v.  Pennsylvania  R.  Co., 
40  Misc.  239,  81  NTS  692;  Taber  v. 
Seaboard  Air  Line  R.  Co..  84  S.  C. 
291,  66  SE  292.  19  AnnCos  1132;  Mul- 
ligan V.  Southern  R.  Co.,  84  S.  C.  171, 
65  SE  1040;  Taber  v.  Seaboard  Air 
Line  R,  Co..  81  S.  C.  317.  62  SE  311; 
International,  etc.,  R.  Co.  v.  Harder, 
36  Tex.  Civ.  A.  151.  81  SW  8S6. 

Ua]  "Tbe  fact  that  there  waa  a 
VT  of  ■everal  honrs  called  upon 
the  defendant. to  show.  If  he  could, 
that  such  delay  was  the  result  of 
Inevitable  accident,  or  that  It  was 
excusable."  Cooley  v.  Pennsylvania 
R.  Co.,  40  Misc.  239.  242,  81  NTS 
692. 

ibl  VaOnr*  to  nuifee  oomteettoiu. 
t  being  shown  that  a  carrier  failed 
to  make  Ita  schedule  time  and  con- 
nections, resulting  In  Injury  to  a 
passenger,  a  presumption  of  n^ll- 

Snce  arises,  putting  on  the  carrier 
e  burden  or  showing  that  such 
failure  was  not  due  to  its  negligence. 
Taber  v.  Seaboard  Air  Line  R.  Co., 
81  S.  C.  S17,  62  SB  811. 

[c]  Vkvok  on.  llMr— Where,  in  an 
action  by  a  passenger  for  damaVAs 
resulting  from  the  breach  of  a  car- 
rier's Implied  contract  to  transport 
her  to  destination  without  unreason- 
able, delay,  defendant  alleged  that 
the  delay  was  caused  by  a  wreck  on 
one  of  Its  branch  lines,  the  burden 
was  on  defendant  to  show  that  It 
was  in  no  way  responsible  for  the 
wreck,  or  that  it  used  due  diligence 
to  repair  the  damage  and  resume 
oi>M>atlon  of  Its  trains.  Interna- 
tional, etc.,  R.  Co.  V.  Harder,  86  Tex. 
Civ.  A.  161,  81  SW  S56. 

88.  Trinity,  etc..  R.  Co.  v.  VosB, 
(Tex.  Civ.  A.)  160  SW  663. 

89.  See  generally  Evidence  [16 
Cyc  1110  et  seq]. 

8Ch  Ala. — Birmingham  R.,  etc.,  Co. 
V.  Hatton.  187  Ala.  673,  66  8  984. 


R.    Co.  V. 


Ky. — Louisville,  eta. 
Smith,  10  KyL  497. 

Mich. — Johnson  v.  Michigan  United 
R.  Co..  163  Mich.  65,  116  NW  629. 

Miss. — Godfrey  v.  Meridian  Light, 
etc.,  Co.,  101  Miss.  666,  67  S  634. 

N.  T.— Miller  v.  King.  32  App.  Dlv. 
389,  6S  NTS  123. 

S.  C. — Beckham  v.  Southern  R.  Co.. 
60  S.  C.  26,  27  SB  611. 

Tex. — Southern  Kansas  R,  Co.  v. 
Butler,  (Civ.  A.)  131  SW  240;  Free- 
man V.  Puckett,  56  Tex.  Civ.  A.  126, 
120  SW  614;  St,  Louis  Southwestern 
R.  Co.  V.  Poster.  46  Tex.  Civ.  A.  517, 
103  SW  194;  St.  Louis  Southwestern 
R.  Co.  v.  PrulU,  <Clv.  A.)  79  SW 
598  [writ  of  error  den  97  Tex.  487. 
SO  SW  72];  Henderson  v.  Galveston, 
etc.,  R.  Co..  (Civ,  A.)  42  SW  1030. 

[a]  BrlAeaee  ImU  adniaslblet 
(1)  In  an  action  against  a  street 
railroad  company  for  negligently 
carrying  plaintiff  beyond  her  destina- 
tion. Birmingham  R.,  etc.,  Co.  v. 
Arnold.  7  Ala.  A.  521.  60  S  988.  (2) 
In  an  action  by  a  passenger  for  be- 
ing carried  beyond  her  destination, 
it  was  proper  to  allow  a  witness  to 
anvwer  the  question  as  to  what  be- 
came of  plaintiff  immediately  after 
she  came  to  witness'  house,  as  the 
answer  had  a  bearing  on  the  condt- 
ticm  of  plaintiff,  and  evidence  as  to 
what  the  rules  of  the  company  are 
as  to  where  passengers  get  on  and 
off  the  train  Is  admissible,  as  bear- 
ing on   the  questions  whether  em- 

Eloyees  knew  that  plaintiff  had 
oarded  the  train  and  whether  she 
had  had  an  opportunity  to  inform 
the  employees  of  her  destination. 
Louisville,  etc.,  R,  Co.  v.  Seale,  160 
Ala.  684,  49  S  323.  (3>  In  an  action 
for  carrying  plaintiff's  wife,  a  pas- 
senger, past  her  destination,  whereby 
she  was  required  to  alight  some  dis- 
tance from  the  station  and  was  In- 
jured, evidence  as  to  the  condition 
surrounding  the  place  where  fdie 
alighted  was  admissible.  Freeman 
V.  Puckett,  56  Tex.  Civ.  A.  126,  120 
SW  614.  (4)  Where.  In  an  action 
against  a  carrier  for  carrying  a  fe- 
male passenger  beyond  her  station, 
the  evidence  showed  that  mh4  had 
requested  the  employee  in  charge  of 
the  train  to  let  her  off  at  the  station, 
evidence  that  the  husband  of  the 
passenger  asked  the  employee  on  the 
arrival  of  the  train  at  the  station 
whether  his  wife- was  on  board  was 
admissible,  although  the  employee 
did  not  know  that  the  person  asking 
was  the  passenger's  husband.  Mis- 
souri, etc.,  R.  Co.  V.  Morgan.  49  Tex. 
Clv.  A.  212,  108  SW  724.  (6)  In  an 
action  BxainBt  a  carrier,  evidence 
that  it  foiled  to  stop  a  train  at  a 
flag  station  to  let  off  a  passenger 
having  a  tidcat  to  such  station,  and 
that  he  was  put  off  at  another  ata- 
tlon  two  miles  distant,  and  was 
compelled  to  walk  therefrom,  is  to  be 
considered  In  determining  whether 
plaintiff  has  suffered  any  oamage  at 
common  law.  Rountree  v.  Atlantic 
Coast  Line  R.  Co.,  T8  8.  C.  268,  63 
SE  424.  (6)  In  an  action  by  a  pas- 
senger against  a  railroad  company  to 
recover  damagea  for  the  latter'a 
breach  of  a  contract  to  carry  him 
to  a  certain  station,  in  that  It  took 
him  to  a  atatlon  a  few  miles  distant 
therefrom,  the  exdualon  of  the  tes- 
timony of  a  livery  stable  man  en- 
gaged In  transporting  passengers  be- 
tween these  stations  as  to  the  regular 
charge  for  such  transportation,  where 
the  object  is  to  show  that  the  pas- 
senger could  have  obtained  trans- 
portation back  to  the  station  for  a 
less  sum  than  that  diar^d  for  such 


service  In  the  complaint,  constitutes 
error.  Miller  v.  King,  32  App.  Dlv. 
389,  63  NTS  123.  <7)  Where  the 
question  whether  defendant's  porter 
invited  a  passenger  to  alight  at  a 
wrong  station  is  in  Issue,  evidence 
Is  admissible  that  the  duties  of  the 
porter  only  required  him  to  announce 
the  stations,  and  to  assist  passengers 
to  alight  when  requested  so  to  do  by 
the  latter,  and  did  not  require  him 
to  notify  the  particular  passengers 
of  the  places  where  they  should  get 
off.  Texas  Midland  R.  Co.  v.  Terry. 
27  Tex.  Clv.  A.  341,  65  SW  697.  (8) 
Under  a  complaint  alleging  willful 
failure  to  carry  plaintiff  to  her  desti- 
nation, and  damages  resulting  from 
a  storm  after  leaving  defendant's 
depot,  evidence  that  plaintiff  was  an- 
noyed by  negroes  at  and  about  Uie 
depot,  and  by  defendant's  failure  to 
have  a  Are  therein,  was  competent  to 
show  what  caused  her  to  leave,  al- 
though she  did  not  claim  to  have 
been  Injured  by  a  failure  to  provide 
suitable  accommodations  therein. 
Pickens  v.  South  Carolina,  etc.,  R. 
Co..  64  S.  C.  498,  32  SE  567.  (B)  In 
an  action  for  failure  of  defendant's 
train  to  stop  at  a  station  where 
plaintiff  was  waiting  to  board  it, 
plaintiff  may  testify  that  be  told  the 
station  agent  that  he  had  a  ticket 
and  that  the  train  did  not  stop  for 
him,  and  asked  what  he  should  do 
about  It,  and  that  the  agent  replied 
that  the  ticket  was  good  on  that 
road  for  the  next  tweniy-four  hours, 
and  gave  him  no  further  satisfaction. 
It  being  the  duty  of  the  ticket  agent 
to  give  passengers  Information  about 
trains  and  answer  reasonable  in- 
quiries on  the.  subject,  and  the  right 
of  the  passenger  to  ask  Information 
as  to  any  relief  the  carrier  could 
give  him.  and  likewise  his  duty  to 
seek  such  information,  so  as  to  en- 
able him  to  minimise  his  damages. 
Blng  V.  Atlantic  Oooat  Line  R.  Ca. 
86  8.  C.  628,  68  SE  646.  (10>  In  an 
action  against  a  carrier  for  failure 
to  atop  Its  oar  and,  admit  plaintiff 
as  a  passenger,  evidence  as  to  the 
motorman  seeing  a  woman  with  a 
child  waiting  for  the  oar,  and  as  to 
what  was  done  by  .the  conductor  and 
motorman  with  respect  thereto  was 
admissible.  Godft-ey  v.  Meridian 
Lieht,  etc.,  Co.,  101  Miss.  666,  58 
8  tS4.  (11)  In  an  action  for  a  re- 
fuKil  to  allow  plaintiff  to  enter  a 
certain  car,  wnere  plaintiff  was 
allowed  to  prove  for  the  purpoae  of 
enhancing  damages  that  a  brakeman 
rec^ved  a  message  from  the  conduc- 
tor directing  him  to  allow  plaintiff  to 
enter  the  car,  and  that  he  atlU 
refused  so  to  do,  defendant  ahould 
have  been  allowed  to  prove  that 
the  message  sent  by  the  conduc- 
tor was  to  tell  -plaintiff  to  go  Into 
a  different  oar,  and  as  aoon  as  the 
paaaenger  settled  down  she  might 
go  into  the  car  she  desired  to 
enter,  If  there  was  room,  and  that 
the  brakeman  communicated  this 
message  to  plaintiff.  Louisville,  etc., 
R  Co.  v.  Smith,  9  SW  493.  10  KyL 
614.  (12)  In  action  for  delay  of 
train.  Mulligan  v.  Southern  R.  Co., 
84  S.  C.  171,  65  SB  1040.  (13)  In  an 
action  for  negligently  showing  a 
passenger  to  the  wrong  car  and 
carrying  him  out  of  his  way,  the  un- 
used portion  of  his  ticket  was  prop- 
erly admitted  as  evidence  of  the  con- 
tract of  transportation  alleged.  In- 
ternational, etc.,  R.  Co.  v.  Evans.  80 
Tex.  Clv.  A.  262,  70  SW  351.  (14) 
In  an  action  by  a  nine-year-old  girl 
who,  although  having  a  Qrst-claas 
ticket,  was  negllcentty  ouno^led  to 
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misaible.*^  Evidence  as  to  the  eanier's  ftota  on 
other  occasions  is  oidinarily  inadmissible,"  unless 
they  were  each  as  to  amount  to  a  custom  or  usage.^ 


DedaratloDS  or  statementa  of  the  carrier's  agents, 
constitutii^  a  port  of  the  res  geste  of  the  tnms- 
action,  are  admissible;"  but  declarations  or  staie- 


lide  in  a  second-class  car,  where  the 
complaint  alleged  that  the  passen- 
gers used  profane  and  Indecent  lan- 
guage In  plalntUTs  hearing  and  pres- 
ence, ana  that  she  was  damaged 
thereby,  It  was  proper  to  receive  evi- 
dence of  the  profajilty  of  one  of  the 
passengers.  Texas,  etc.,  R.  Co.  v. 
fUngSton.  $0  Tex.  Civ.  A.  34.  «8  8W 
518.  (16)  Where  plaintiff  sued  for 
injuries  occasioned  by  his  wife  and 
child  being  conuMlled  by  defendant 
to  ride  in  a  cold.  filOiy  car,  in  com- 
pany with  passengers  who  used  vile 
and  Indecent  language,  the  ezaluslon 
at  testimony  of  a  pMwenger  that 
the  ears  were  crowded  ana  uncom- 
fortable, and  that  some  of  the  pas- 
sengers were  swearing  and  drinking, 
on  the  ground  that  it  was  not  lAown 
that  plaintiff's  wife  was  in  the  same 
car  with  the  witness,  was  erroneous, 
since  the  testimony  referred  to  all 
the  cars  In  the  train.  Duck  v.  St. 
Louis,  etc..  R.  Co.,  (Tex.  Civ.  A.) 
63  SW  891. 

[b]  Sefltsal  to  Talldate  Mofcvt^ 
In  an  action  against  a  carrier  for 
refusal  to  validate  the  return  portion 
of  a  ticket,  good  only  when  validated, 
it  was  not  error  to  permit  pialntlfT 
to  testify  with  respect  to  her  con- 
sulting a  lawyer  and  detailing  the 
circumstances  under  which  she  made 
the  effort  stf  to  do  after  the  carrier's 
agent  had  refused  to  validate  the 
ticket.  Baltimore,  etc..  R  Co.  v. 
Hudson,  93  SW  947.  39  KyL.  39S. 

[c]  HUsMra  lK»dE#— In  an  action 
for  breach  ox  a  contract  contained  in 
a  mileage  book  issued  by  another 
compctny,  evidence  that  defendant's 
conductor  had  accepted  such  mile- 
age book  for  several  months  was 
admissible  as  tending  to  show  that 
defendant  had  assumed  the  contract, 
Johnson  V.  AUchlgan  United  R.  Co., 
163  Hlch.  66,  116  l4W  639. 

id]  VUlfUlBSSs  or  reciflessssBs. 
— (1)  Where  a  carrier  sold  a  ticket 
whlcA  showed  on  its  face  that  It 
was  Intended  to  have  coupons  at- 
tached, and  no  such  coupons  were 
In  fact  attached,  and  there  was  testi- 
mony that  defendant's  conductor  told 
plaintiff  that  a  ticket  In  the  form  in 
whl<^  it  was  was  not  good,  such  facta 
were  admissible  to  show  recklessness 
and  disregard  of  plaintiff's  rights. 
BuBBey  V.  Charleston,  etc.,  R.  Co., 
76  S.  C.  116.  6S  BE  163.  (2)  In  an 
action  against  a  railroad  company 
for  Its  willful  failure  to  transport 
a  passenger  over  a  leased  line,  evi- 
dence that  Its  lease  had  expired,  and 
that  It  was  not  in  its  power,  was 
competent  on  the  question  of  will- 
fulness. Pickens  V.  South  Carolina, 
etc.,  R.  Co.,  64  S.  C.  498,  32  SE  B67. 

[e]  Oontribntory  uegUgenos. — (1) 
On  the  issue  whether  plaintiff  ex- 
ercised proper  care  In  hiring  a  con- 
veyance and  driving  to  his  destina- 
tion after  the  carrfer  had  failed  to 
atop  its  train  to  permit  him  to  board 
It.  evidence  that  plaintiff  was  in  the 
habit  of  driving  was  admissible. 
International,  etc.,  R.  Co,  v.  Addi- 
son, (Tex.  Civ.  A.)  98  SW  1081  [rev 
on  other  grounds  100  Tex.  241,  97 
SW  1037,  8  LRANS  880].  (2)  On 
the  isaue  of  contributory  negligence 
in  an  action  by  a  passenger  for 
negligent  failure  of  the  carrier  prop- 
erly to  warm  the  car  in  which  she 
was  traveling,  testimony  of  the  con- 
ductor of  the  train  that,  on  her  oom- 
plsilnlng,  he  told  her  that  she  could 

So  Into,  and  that  he  would  ssslat 
er  to.  another  car  that  was  warm, 
and  that  she  refused  to  go.  was 
material  on  the  issue  of  contribu- 
tory negligence.  Southern  Kansas 
R.  Co.  v.- Butler.  (Tex.  Civ.  A.)  131 
SW  240. 

31.  Ala.~Loul8ville,  etc..  R.  Co.  v. 
Qulnn.  146  Ala  330,  3»  S  756. 

Ky. — LoulsvlUe.  etc.,  R.  Co.  v. 
Summers,  186  Ky.  684,  118  SW  938. 


Mich. — Hayes  v.  Wabash  R.  Co., 
163  Mich.  174.  128  NW  217,  31  LRA 
NS  229. 

Miss. — Yazoo,  etc.,  R,  Co.  v. 
Hardle,  100  Miss.  132,  65  8  42,  967, 
34  LRANS  740,  AnnC:asl914A  S23. 

M.  J. — Psrks  V.  Delaware,  etc..  R. 
Co..  86  N.  J.  L.  677.  89  A  983  [aff  66 
N.  J.  L.  696  mem,  92  A  1087  mem]. 

S.  C. — Reevea  v.  Southern  R.  Co., 
68  6.  C.  89,  46  SE  543. 

Tex. — Freeman  v.  Puckett,  56  Tex. 
Civ.  A.  126.  120  SW  514;  Rutherford 
V.  St.  Louis,  etc.,  R.  Co.,  28  Tex. 
Civ.  A.  626.  67  SW  161. 

[a]  Evldenoe  lield  ludnlatftle. 
— (1)  In  an  action  by  a  passenger 
for  dam^es  from  being  directed  to 
a  train  which  did  not  stop  at  her 
destination,  instead  of  to  the  proper 
one  which  followed  a  few  minutes 
later.  Louisville,  etc.,  R.  Co.  v. 
Summers.  133  Ky.  684.  118  SW  926. 
(2)  In  an  action  for  damages  re- 
sulting from  boardigg  the  wrong  car 
In  pursuance  to  a  direction  of  the 
railroad's  flagman,  the  fact  that 
plaintiff  was  a  witness  In  another 
caae  Involving  misconduct  on  the 
part  of  the  flagman  was  not  oompe- 
tent  as  tending  to  show  that  he  will- 
fully directed  tier  to  the  wrong  car. 
Robertson  v.  Louisville,  etc.,  H.  Co., 
142  Ala.  216,  87  8  831.  (8)  In  an 
action  for  failure  to  discharge  plain- 
tiff at  her  destination,  evidence  that 
defendant's  conductor  did  not  know 
of  any  other  train  following  him 
was  inadmissible  as  a  basis  for  an 
argument  that  the  conductor  should 
have  run  his  train  back  to  plaintiff's 
station  and  let  her  off  there.  Louis- 
ville, etc.,  R.  Co.  V.  Oaddie.  102  SW 
817,  81  Kslt  608.  (4)  In  an  action  for 
Injuries  in  consequence  of  being  car- 
ried beyond  the  station  of  her  des- 
tination, evidence  of  the  undisclosed 
intention  of  the  conductor  to  hire  a 
conveyance  for  the  passenger  was 
inadmissible.  Chesapeake,  etc.,  R. 
Co.  V.  Lynch.  89  SW  617.  28  KyL 
467.  (5)  In  an  action  for  selling  a 
paaseneer  a  ticket  over  the  wrong 
route,  Tt  Is  error  to  admit  evidence 
of  the  discomforts  suffered  by  the 
passenger  wherd  the  evidence  falls 
to  show  that  he  would  not  have  ex- 

Rerlenced  as  great  Inconvenience  had 
e  gone  over  the  other  route.  Texas, 
etc.,  R.  Co.  V.  Armstrong,  (Tex.  Civ. 
A.)  41  SW  833. 

[b]  ITsswiplaiy  Oanaffss^— On  the 
question  of  a  passenger's  right  to 

Eunltive  damages  for  being  carried 
eyond  her  destination,  the  physical 
condition  of  the  passenger,  the  pur- 
pose of  her  journey,  ano  that  she  in- 
tended to  go  to  a  hospital,  the  condi- 
tion of  the  Weather,  and  the  fact  that 
her  111  health  was  aggravated  by  get- 
ting wet,  are  Immaterial,  although 
they  may  be  material  on  the  question 
of  actual  damages,  or  as  matters  of 
aggravation,  if  the  right  to  punitive 
damages  Is  established.  Taxoo.  etc., 
R.  Co.  v.  Hardle.  100  Miss.  182.  66 
S  42.  967,  34  LRANS  740.  AnnCas 
1914A  323  and  note. 

[c]  The  tine-table  of  a  carrier, 
stating  that  the  time  of  arrival  and 
departure   of    its    trains    wee  not 

Karanteed,  and  that  it  did  not  hold 
elf  responsible  for  failure  to  make 
connections.  Is  tnadmlsslble  to  show 
its  limited  liability.  In  an  action  for 
breach  of  its  contract,  made  by  Its 
ticket  agent,  guaranteeing  connec- 
tion at  a  certain  place,  so  that  the 
passenger  should  arrive  at  destina- 
tion by  a  certain  time,  the  passenger 
having  a  right  to  rely  on  the  agent's 
rep  reeen  tat  ions  and  the  contract 
entered  Into,  and  not  being  obliged 
to  consult  time-tables  or  public 
schedules.  Hayes  v.  Wabash  R.  Co., 
163  Mich.  174,  128  NW  217.  31  LRA 
NS  229. 

[d]  CharaoteTi^ — (1)  In  an  action 
a^inst  a  railroad  company  for  will- 


ful and  malicious  refusal  to  stop  its 
train,  whereby  plaintiff  was  obliged 
to  walk  many  miles,  suatalnlng 
physical  injury  and  loss  of  time, 
a  statement  by  the  engineer  of  the 
train  that  he  bad  never  dlaregardsd 
a  signal  to  stop  is  Incompetent,  as 
he  was  not  a  party  to  the  suit,  and 
there  were  no  allegations  in  the  com- 
plaint charging  him  with  willful  mis- 
conduct. Reeves  v.  Southern  R.  Co., 
68  S.  C.  89.  46  SB  6i3.  (2)  Whwe.  in 
an  action  against  a  railroad  company 
for  being  compelled  to  ride  in  the 
smoker  Instead  of  the  day  coach, 
plaintiff  testlfled  that  he  told  the 
conductor  that  he.  was  not  intoxi- 
cated, but  ttiat  his  physical  appear- 
ance was  caused  by  his  being  a  crip- 
ple, a  question  to  plaintiff  am  to 
whether  he  had  not  usually  been 
taken  as  being  under  the  influence 
of  intoxicants  was  properly  excluded. 
Pai^s  V,  Delaware,  eta,  R.  Co.,  86 
N.  J.  L.  677,  89  A  983  [off  86  N.  J. 
L.  696  mem,  92  A  1087  mem]. 

30.  Birmingham  R.,  etc.,  Co.  v. 
Hasa,  190  Ala.  273,  67  S  604;  Louis- 
ville, etc„  R.  Co.  V.  Seale,  160  Ala. 
584,  49  8  328:  Southern  R.  Co.  v. 
O'Bryon.  113  Ga.  127,  37  SE  161. 

[a]  niwrtntleBa.— (1)  Where,  In 
an  action  tor  carrying  a  street  car 
posaengw  beyond  her  destination. 
I^alntlff  teetlfles  that  she  gave  the 
signal  to  atop  one  block  before  tht 
street  ahe  desired  "because  they  have 
been  in  the  liabft  of  carrying  me  by 
there  several  times,"  It  Is  error  not 
to  strike  the  portion  of  the  testi- 
mony as  to  the  habit,  since  such 

firevious  breaches  of  duty  by  un- 
dentlfled  employees  of  the  company 
cannot  show  a  habit  on  the  part  of 
the  particular  employees,  ejid  there- 
by tend  to  show  the  probability  of 
the  breach  complained  of.  Birming- 
ham R.  Co.,  etc.,  V,  Hasa,  190  Ala. 
273,  275,  67  S  604.  (2)  In  an  action 
for  being  carried  beyond  his  desti- 
nation, a  flag  station,  the  testimony 
of  a  witness  that  this  was  the  flrst 
time  he  had  ever  seen  a  passenger 
carried  by  a  flag  station  is  inad- 
ralaslbla  Louisville,  etc.,  R.  Co.  v. 
Sesie,  160  Ala.  684,  49  8  823.  (3>  In 
the  trial  of  an  action  for  damages 
by  a  paseenger  for  being  compelled 
to  ride  In  a  car  occupied  by  dis- 
orderly passengers,  evidence  that 
the  conductor  in  charge  of  the  train 
had,  prior  to  the  time  that  plaintiff 
became  a  passenger,  made  efforts  to 
suppress  the  disorder  was  Irrele- 
vant when  the  question  to  be  deter- 
mined was  whether  such  conductor 
was  diligent  In  the  suppression  of 
disorder  which  arose  after  plaintiff 
became  a  passenger.  Southern  R. 
Co.  V.  O'Bryan,  112  Oa.  127,  37  SB 
161. 

33.  Louisville,  etc.,  R.  Co.  v. 
Seale.  160  Ala  684,  49  S  823;  Run- 

ran  V.  Central  R.  Co.,  61  N.  J.  L. 
37,  41  A  367,  68  AmSR  711.  43  LRA 
284;  St.  liOUls,  etc.,  R.  Co.  v.  Hc- 
Cullough,  18  Tex.  Civ.  A.  684,  46  SW 
324. 

[a]  Ulnstratlon. — A  passenger  re- 
fused admission  to  a  car  because  he 
proposes  to  take  with  him  a  small 
package  of  merchandise  may  put  In 
evidence  the  custom  of  the  carrier 
to  permit  pcLBBengers  to  carry  per- 
sonal baggage  In  the  passenger  cars 
as  a  step  in  hia  proofs,  In  a  suit 
brought  on  account  of  such  refusal 
of  admission.  Runyan  v.  (Tentrml  R. 
Co.,  61  N.  J.  L.  637,  41  A  367,  68 
AmSR  711.  43  LRA  284. 

[b]  Bvldenoe  as  to  a  OMtein  oos* 
torn  is  inoompetent  where  there  Is 
no  evidence  that  plaintiff  contracted 
for  passage  with  reference  to  such 
custom.  St.  Louis,  etc.,  R.  Co,  v. 
MoCullough,  18  Tex.  CI  v.  A.  634,  46 
SW  324. 

34.  North  Alabama  Tract.  Co-  v. 
Daniel,  3  Ala,  A.  428,  67  8  130;  Hol- 
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ments  made  after  the  alleged  transaction,  and  not  a 
part  of  the  res  gestw,  are  inadmissible,  and  this 
role  has  been  held  to  apply  to  a  time-table  given 
by  an  agent  after  the  transaction.*' 

1290]  c.  Weight  and  Sufficiency.  Subject  to 
tlie  rules  governing  the  weight  and  sufficiency  of  the 
evidence  in  civil  cases  generally,"  to  warrant  a 
recovery  for  a  carrier's  breach  of  contract  of  car- 
riage, the  evidence  on  plaintiff's  behalf  must  be  of 
such  weight  and  sufficiency  as  will  reasonably  jus- 
tify the  jury  in  finding  the  existence  of  all  facts 
necessary  to  constitute  his  cause  of  action.^  Thus 
the  evidence  should  be  sufficient  to  establish  plain- 
tiff's right  to  transportation,  defendant's  duty  in 
the  matter  wd  its  breach  thereof,^  and  the  dam- 


comb  V.  Sparatanburs  R,,  etc.,  Co., 
94  S.  C.  43B.  78  SE  231. 

[a]  ZUnstnttloiu. — (1)  In  an 
action  against  a  carrier  for  taklngr  a 
passenger  past  his  destination,  evi- 
dence of  conversations  between  plain- 
tiff and  the  conductor  and  motor- 
man  of  the  car,  tending  to  show 
aggravation  of  the  wrong  and  bear- 
ing on  the  issue  of  plalntifT's  right 
to  recover  punitive  damages,  was 
admissible.  North  Alabama  Tract. 
CO.  V.  Daniel,  3  Ala.  A.  428,  57  S 
120.  (2)  In  an  action  for  wUlfuI 
failure  of  defendant  Interurban  com- 
pany to  carry  plaintiff  between  two 
points  after  receiving  him  in  one  of 
its  cars,  it  was  not  reversible  error 
to  permit  plaintiff  to  testify  to  a 
conversation  with  an  employee  in 
charge    of    defendant's    cars,  while 

Elaintlff  was  waiting  for  the  car  to 
is  final  destination,  as  to  plaintiff 
not  being  able  to  go  there  oa  the 
cars  that  night.  Holcomb  v.  Spara- 
tanburg,  etc.,  Co..  94  S.  C.  436,  TS  SE 
231. 

Xea  gecta  gmatnSlj  see  Evidence 
[16  Cyc  12411. 

DeoIaraUona  jrenerallT  see  'Evi- 
dence [16  Cyc  1217  et  seq.] 

36.  jLoulsvlIle,  etc.,  R.  Co.  v. 
Thomason.  6  Ala.  A.  365,  60  S  606. 

38.  Louisville,  etc.  R.  Co.  v. 
Thomason,  6  Ala.  A.  365,  60  S  606. 

[  a  i  niustraUon. — In  an.  action 
against  a  carrier  for  having  to 
change  cars  when  an  agent  had  repre- 
sented that  a  change  of  cars  was 
unnecessary,  a  time-table  given 
plaintiff's  husband  afterward  by  the 
agent  was  not  admissible  in  evidence, 
since  it  was  not  res  gestss  and  stood 
on  the  same  footing  as  a  declara- 
tion of  an  agent  in  reference  to  a 
past  transaction.  Ijouisvllle,  etc.,  R, 
Co.  v.  ThomaBOn,  6  Ala.  A.  366,  60 
S  506. 

37.  See  generally  Evidence  [IT 
Cyc  763]. 

38.  Ala. — Southern  R.  Co.  v. 
Grady,  192  Ala.  BIB.  68  8  346;  Sea- 
board Air  Line  R,  Co.  v.  Standlfer, 
190  Ala.  260.  67  S  391:  Southern  R. 
CO.  V.  Herron,  1S9  Ala.  662,  66  S 
027;  Birmingham,  etc..  R.  Co.  v.  Wil- 
son. (A.)  69  8  312, 

D.  C. — Tyler  v.  Pennsylvania  R. 
Co»  18  App.  ai. 

Ga. — Southern  R.  Co.  v.  Hobbs, 
121  Qa.  428,  49  SE  294. 

Ky. — South  Covington,  etc.,  R.  Co. 
T.  Qulnn,  110  SW  404,  33  KyL  634; 
Tennessee  Cent.  R.  Co.  v.  Brasher, 
97  SW  249,  29  KyL  1277. 

Midi. — Moss  V.  Detroit,  etc.,  R.  Co.. 
188  Mich.  1,  154  NW  140;  Johnson 
V.  Michigan  United  R.  Co.,  153  Mich. 
65.  116  NW  529. 

Minn. — Lamson  v.  Great  Northern 
R.  Co..  114  Minn.  182,  130  NW  846, 
AnnCaBl914A  15. 

Miss. — Gulf,  etc.,  R.  Co.  V.  Cole, 
101  Miss.  411.  58  S  208. 

Mo. — Cook  v.  Dusk.  186  Mo.  A.  288, 
172  SW  81. 

N.  T. — Luther  v.  Fonda,  etc..  R- 
Co.,  160  App.  Div.  366,  145  NTS 
407. 

N.  C. — Reeves  v.  Seaboard  Air 
Line  R.  Cb.,  149  N,  C.  244,  62  SE 
1078. 

Tas. — Texaa,  etc..  R.  Co.  t.  Bell, 
[to  C  J.-64] 


(Civ.  A.)  87  SW  730. 

ra]  Oontraot  or  tort. — A  carrier's 
MaoiUty  for  damages  for  breach  of 
contract  for  carriage  of  a  passen* 
ger  is  subject  to  the  same  rules,  and 
may  be  established  by  like  testi- 
mony and  presumptions  as  in  cases 
of  torts  based  on  the  same  facts.  El 
Paso,  etc.,  R,  Co.  v.  Landon,  68  Tex. 
Civ.  A.  397.  124  SW  744. 

[b1  Bvldence  held  snttdenti  (1) 
To  snow  that  a  railroad  ticket  agent 
was  authorized  to  receive  money  for 
a  ticket  reading  from  another  station 
to  his.  Reeves  v.  Seaboard  Air 
Line  R  Co.,  149  N.  C.  244,  62 
SE  1078.  (2)  To  sustain  a  verdict 
based  on  plaintiff's  contention  that 
her  getting  off  at  the  wrong  station 
was  due  to  the  conductor's  mistaken 
assurance  that  It  was  the  right  place, 
rather  than  to  the  voluntary  leaving 
of  the  train  by  her  at  such  place 
and  taking  chances  as  to  Its  being 
right.  Tennessee  Cent.  R.  Co.  v. 
Brasher,  97  SW  349,  29  KyL  1277. 
(3>  In  an  action  against  a  street 
railroad  company  for  failure  to  give 
a  transfer  to  a  passenger,  to  make  a 
prima  facie  showing  that  plaintiff 
was  on  one  of  the  company^s  cars, 
and  that  one  of  its  conductors  re- 
fused to  give  a  transfer.  South  Cov- 
ington, etc.,  R.  Co.  v.  Quinn,  110  SW 
404,  33  KyL  634.  (4)  In  an  action 
against  a  carrier  for  refusal  to  vali- 
date the  return  portion  of  a  pas- 
senger's ticket,  good  only  when  vali- 
dated, to  support  a  finding  that  the 
carrlv  improperly  refused  to  vali- 
date the  tlcket,'authorislng  a  verdict 
for  the  passenger.  Battimore.  etc., 
R.  Co.  V.  Hudson,  92  SW  947,  29  KyL 
298.  (5)  In  an  action  against  a  car- 
rier for  breach  of  a  contract  con- 
tained in  a  mileage  book  Issued  by 
another  company,  to  show  an  as- 
sumption of  the  contract  by  defend- 
ant and  a  recognition  of  Its  llahllity 
thereunder.  Johnson  v.  Michigan 
United  R.  Co.,  IBS  Hich.  66.  116  NW 
529.  (6>  In  an  action  for  carrying  a 
passenger  past  his  destination,  to 
show  that  be  was  a  resident  of  an- 
other county  from  that  in  which  the 
suit  was  brought.  Gulf,  etc.,  R.  Co. 
v.  Ward.  68  Tex.  Civ.  A,  210,  124  SW 
130.  (7)  In  an  action  for  damages 
for  failure  to  carry  plaintiff's  wife 
to  her  destination,  to  support  a  ver- 
dict for  plaintiff.  Pullman  Co.  v. 
Cox.  66  Tex.  Civ.  A.  327,  120  SW 
1058  <8)  In  an  action  for  damages 
for  mistreatment  of  a  woman  by  a 
carrier's  conductor,  to  support  a 
verdict  for  plaintiff.  Cook  v. 
Lusk.  186  Mo.  A.  288,  172  SW  81. 
(9)  In  an  action  for  damages,  where 
a  train  porter  negligently  called  the 
wrong  station,  and  by  reason  thereof 
a  passenger  left  the  train  before 
reaching  her  station,  and  contracted 
sickness  in  driving  across  country 
to  It,  to  warrant  a  verdict  against 
defendant  on  the  theory  of  freedom 
from  contributory  negligence.  St. 
Louis  Southwestern  R,  Co.  v.  Foster, 
46  Tex.  Civ.  A.  617.  103  SW  194, 

[c]  Evidence  held  Iniuilltdenti 
(1)  In  an  action  by  a  passenger  for 
being  carried  past  her  station  to 
justify  a  Judgment  for  plaintiff 
(Southern  R.  Co.  v.  Hobbs,  121  a& 


ages  plaintiff  has  sustained  as  a  proximate  result 

of  the  breach.** 

Bridence  of  custom.  It  has  been  held  that  the 
testimony  of  a  witness  who  has  traveled  on  a  train 
about  once  a  month  for  more  than  a  year  is  not 
sufficient  to  prove  a  custom  as  to  calling  stations 
or  announcing  change  of  cars,"  and  that  the  testi- 
mony even  of  witnesses  who  have  traveled  consider- 
ably as  to  conductors  and  porters  assisting  ladies 
off  and  on  trains  is  insufficient  to  establish  such  a 
custom,  as  will  bind  the  i-ailroad  company.*^ 

1291]  6.  Trial— a.  Questions  of  Law  and 
Fact.*^  Questions  of  law  are  ordinarily  to  be  deter- 
mined by  the  court,  and  it  is  error  to  submit  them 
to  the  jury;**  bat  qaeations  of  fact  or  of  mixed  law 

428,  49  SE  294;  International,  etc.,  R. 
Co.  V.  Sampson,  (Tex,  Civ.  A.)  64 
SW  692);  (2)  or  to  show  malice  or 
disregard  of  plaintiff's  rights,  war- 
ranting an  Instruction  that  punitive 
damages  should  be  awarded  (Lamson 
V.  Great  Northern  R,  Co.,  114  Minn. 
182,  130  NW  945,  AnnCa3l914A  15). 
(8)  In  an  action  for  putting  pas- 
senger off  at  wrong  station,  to  snow 
recklessness  or  willful  or  capricious 
disregard  of  the  passenger's  rights. 
Gulf,  etc.,  R.  Co.  v.  Cole,  101  Miss. 
411.  68  S  208.  (4)  In  an  action  for 
failure  to  afford  plaintiff  a  reason- 
able opportunity  to  leave  the  train, 
to  sustain  a  charge  of  incivility  on 
the  part  of  the  conductor.  Smith  v. 
St.  Louis,  etc.,  R,  Co.,  127  Mo.  A.  63, 
106  SW  108.  (5)  In  an  action  for 
breach  of  special  contract  of  carriage 
over  several  roads,  to  connect  a  par- 
ticular company  with  the  other  com- 
panies so  as  to  render  it  liable. 
Tyler  v.  Pennsylvania  R.  Co..  18  App. 
(D.  C.)  31.  (6)  Where  a  passenger 
was  hard  of  hearing,  but  such  fact 
was  not  disclosed  to  the  company  or 
its  employees,  and  she  alighted  at  a 
wrong  station,  although  the  porter 
had  twice  announced  its  name,  and 
plaintiff  testified  that  the  porter  took 
her  grip  and  told  her  to  sit  still 
until  the  train  stopped,  which  was 
denied  by  the  porter,  and  that  she 
left  the  car  when  the  train  stopped, 
and  the  porter  deposited  her  grip  on 
the  ground,  it  was  not  sufficient  to 
sustain  a  Judgment  for  plaintiff  for 
negligently  setting  her  down  at  a 
wrong  station.  Texas  Midland  R.  Co. 
V.  Terry,  27  Tex.  Civ.  A.  341.  66  SW 
697. 

[d]  Terdict  for  defeaduit  uap- 
ported  to  evUenoe^Where,  in  an  ac- 
tion against  a  railroad  company  for 
damages  to  a  passenger,  defendant 
denied  generally  the  allegations  that 
the  coach  was  not  properly  heated, 
and  that  the  passenger  contracted  a 
cold  by  reason  thereof,  and  the  pas- 
sengers only  testimony  that  the 
coach  was  not  sufficiently  heated  was 
contradicted  by  another  passenger 
and  the  railroad  employees,  the  claim 
that  the  coach  was  not  properly 
heated  was  denied  by  allegation  and 
proof,  thereby  rendering  a  verdict  for 
the  company  supported  by  the  evi- 
dence. Tyler  v.  Texas,  etc.,  R.  Co., 
(Tex.  Civ.  A.)  79  SW  1075. 

39.  Reeves  v.  Seaboard  Air  Line 
R.  Co..  149  N.  C.  244,  62  SE  1078; 
Christian  v.  Augusta,  etc,  R.  Co..  87 
S.  C.  123,  69  SE  17.  AnnCasl912B 
996. 

40.  Louisville,  etc.,  R.  Co.  v. 
Roney,  .(Ky.)  127  SW  158;  Inter- 
national, etc.,  R.  Co.  V.  Addison, 
(Tex.  civ.  A.)  93  SW  1081  [rev  on 
the  facts  100  Tex.  241,  97  SW  1037. 
8  LRANS  880]. 

41.  Southern  R.  Co.  v,  Wooley,  168 
Ala.  447.  48  S  369, 

Bridence  of  enatomg  and  naaffes 
see  generally  Customs  and  Usages 
[12  Cyc  1100]. 

43.  St.  Louis,  etc.,  R.  Co.  V.  Mc- 
Cullough,  18  Tex.  CIv.  A.  B34,  46  SW 
824. 

43.  See  generally  Trial  [38  Cyc 
1611]. 

44.  poherty  V.^No^j^^^^  B. 
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and  fact  are  ordinarily  to  be  determined  by 
the  jury  under  proper  instructions  from  the 
court." 

Ab  datexndnsd  by  tiie  flridenca.  If  there  is  any 
evidence  from  which  the  jury  m^t  justifiably  find 
the  existence  or  nonexistence  of  a  fact  in  issue,  but 
the  evidence  is  conflicting,  or  is  such  that  reasonable 
minds  m^ht  arrive  at  difEereat  conclusions  there- 

Co.,    43   Mont.   294.   IIB  P    401,  S6 
LRANS  1139. 

awMou'bleiiMB  of  mrolfttloms 
QMRtlon  of  law  or  fiuit  see  generally 

supra  g  1071. 

4B.  Alabama  City,  etc.,  R.  Go.  v. 
Brady,  160  Ala.  615.  49  S  351;  Lam- 
aon  V.  Great  Northern  R.  Co..  114 
Minn.  182,  130  NW  946.  AnnCa8l914A 
IB;  Christian  v.  Augusta,  etc.,  R.  Co.. 
87  S.  C.  123.  69  SE  17.  AnnCaal912B 
996. 

[a]  IUnstr»tloiui,--(l)  Whether 
languaare  used  by  a  conductor  to  a 

Sassenger  who  had  been  carried  by 
er  station  was  abusive  or  insulting, 
considering  his  tone  and  manner,  has 
been  held  a  question  of  fact  for  the 
Jury.  Lamson  v.  Great  Northern  R. 
Co..  114  Minn.  182.  150  NW  945,  Ann 
Casl914A  15.  (2)  How  far  a  street 
railroad  company  can  vary  the  place 
of  stops  for  boarding  passengers 
without  a  breach  of  duty  is  ordi- 
narily a  Question  of  fact,  to  be  de- 
termined by  the  surrounding  circum- 
stances. Christian  v.  Augusta,  etc, 
R.  Co..  87  S.  C.  123,  69  SE  17,  Ann 
Ca8l912B  995. 


from,  the  issue  should  be  snlmiitted  to  the  joxy,** 
and  in  such  a  case  it  is  error  for  the  court  to  take 
the  question  from  the  jury  by  nonsuit,  dismissal,  or 
direction  of  a  verdict.  It  is  ordinurily  a  question 
for  the  jury  to  determine  whether  the  carrier's  «m- 
ployees  were  guilty  of  such  willfulness,  wantonness, 
or  gross  negligence  as  to  justify  a  recovery  of  ex.- 
emplary  damages,"  or  whether  the  passenger  was 


[b]  Aathorltjr  to  mil  ticket  over 
another  road^ — ^Where  a  railroad 
ticket  sold  by  the  agent  of  one  com- 
pany was  recognised  as  valid  for 
passage  to  some  extent  over  the  road 
of  another  company,  the  authority 
of  the  agent  to  sell  the  ticket  is  a 
question  for  the  Jury.  Alabama  City, 
etc.,  R.  Co.  V.  Brady,  160  Ala.  615, 
49  k  351. 

46.  U.  S. — Chicago,  etc.,  R.  Co.  v. 
Stephens,  218  Fed.  636,  134  CCA  263. 

Ala. — Louisville,  etc.,  R.  Co.  v. 
Seale.  160  Ala.  684.  49  S  323;  South- 
cm  R.  Co.  V.  Woolcy,  168  Ala.  447, 
48  S  369. 

Ark. — St  Louis,  etc.,  R.  Co.  v. 
Needham,  122  Ark,  6S4,  184  SW  47; 
Kansas  City  Southern  R.  Co.  t.  Cobb, 
118  Ark.  669.  178  SW  883. 

Ga. — ^Puller  v.  Western,  etc..  R.  Co., 
143  Ga.  624,  86  SE  866;  Atkinson  v. 
Mercer,  11  Ga.  A.  462,  76  SE  676. 

Ind. — Pittsburgh,  etc..  H.  Co.  v. 
Klltch,  11  Ind.  A.  290,  37  NE  560. 

Kan. — Dalton  v.  Kansas  City,  etc, 
R.  Co..  78  Kan.  232.  96  P  476,  17 
LRANS  1226.  16  AnnCas  185. 

Ky. — Louisville,  etc..  R.  Co.  v. 
Moore,  121  SW  666;  Southern  R.  Co. 
v.  Miller,  120  SW  278. 

Hass.—Connors  v.  Cunard  SS.  Co., 
204  Mass.  310,  90  NE  601,  134  AmSR 
662.  26  LRANS  171,  17  AnnCas  1051, 
Mich. — Dufflny  v.  Detroit,  etc..  R. 
Co..  186  Mich.  40,  152  NW  1029;  Sher- 
wood V.  Chicago,  etc.,  R.  Co.,  82 
Mich.  374.  46  NW  773. 

Minn.— IjamBon  v.  Great  Northern 
R.  Co.,  114  Minn.  182,  130  NW  946, 
AnnCasl914A  15. 

Miss. — Humphries  v.  Illinois  Cent, 
R.  Co.,  70  Miss.  453,  12"  S  165.  - 

Mo. — Henderson  v.  Metropolitan  St. 
R.  Co..  123  Mo.  A.  666.  100  SW  1111; 
Rawlings  v.  Wabash  R.  Ca,  97  Mo. 
A.  611.  71  SW  635. 

N.  J. — Parks  v.  Delaware,  etc..  R. 
Co..  S6  N.  J.  L.  577.  $9  A  983  [aff  86 
N.  J.  L.  696  mem,  92  A  1087 'memL 

N.  T. — Talcott  v.  Wabash  R.  Co.. 
169  N.  Y.  461.  64  NE  1  [mod  89  Hun 
492.  85  NTS  G74]. 

N.  C. — Newbury  v.  Seaboard  Air 
Line  R.  Co..  167  N.  C.  50.  83  SE  20. 

S.  C. — Leo  V,  Southern  R.  Co..  102 
S.  C.  287.  86  SB  634 ;  Wilcox  v. 
Southern  R.  Co..  91  S.  C.  71.  74  SE 
122;  Taber  v.  Seaboard  Air  Line  R. 
Co.,  84  S.  C.  291.  66  SE  292,  19  Ann 
Cas  1132;  Mulligan  v.  Southern  R. 
Co.,  84  S.  C.  171.  66  SB  1040. 


Tex. — Missouri,  etc.,  R.  Co.  v. 
Miles,  20  Tex.  Civ.  A.  570,  60  SW 
168. 

Wis. — Kreuzlger  v.  Chicago,  etc.,  R. 
Co..  73  WIS.  158.  40  NW  657. 

[a]  Qiiestloiui  for  tha  Jury  uder 
the  evidence;  (1)  Whether  signals 
by  plaintiff  at  a  railroad  flag  station 
were  sufflcient  to  attract  the  atten- 
tion of  the  engineer.  Louisville,  etc.. 
R.  Co.  V.  Moore.  (Ky.)  121  SW  666. 

(2)  Whether  a  delay  was  due  to  a 
wreck,  or  to  the  blocking  of  the  car- 
rier's yards,  or  to  some  other  cause 
that  could  have  been  avoided  by  the 
exercise  of  ordinary  care.  Southern 
R.  Co.  V.  Miller,  (Ky.)  120  SW  278. 

(3)  Whether  a  pause  at  an  improper 
place  was  so  long  as  to  infllcate  to 
the  passengers  an  invitation  to 
alight.  Sherwood  v.  Chicago,  etc.,  R. 
Co..  82  Mich.  374,  46  NW  773.  (4) 
Whether  a  passenger  had  a  reason- 
able time  and  opportunity  to  alight 
at  her  station.  Lamson  v.  Great 
Northern  R.  Co.,  114  Minn.  182,  130 
NW  946.  AnnCasl914A  15.  (5)  In  an 
action  bv  a  passenger  for  being  car- 
ried by  her  destination,  whether  the 
conductor  had  had  a  reasonable  time 
after  leaving  the  station  In  which  to 
take  up  tickets.  Louisville,  etc..  R. 
Co.  V.  Seale.  160  Ala.  584.  49  S  323. 
(6)  In  an  action  against  a  street  rail- 
road for  carrying  a  passenger  be- 
yond her  destination,  whether  or  not 
plaintiff  was  nefrllgentiy  carried  to 
defendant's  car  barn.  Henderson  v. 
Metropolitan  St.  R.  Co.,  123  Mo.  A. 
666,  100  SW  lllL 

[b]  Proximate  or  remote  damages. 
— (1)  In  an  action  against  a  railroad 
company  for  willful  failure  to  trans- 
port plaintiff  to  the  destination 
called  for  by  her  ticket,  whether 
damages  received  by  plaintiff  from  a 
storm  which  overtook  her  after  leav- 
ing defendant's  depot  were  proxi- 
mate or  too  remote  was  for  the  jury, 
depending  on  whether  the  storm  was 
reasonably  to  be  expected  or  extra- 
ordinary. Pickens  v.' South  Carolina, 
etc.,  R.  Co..  64  S.  C.  498.  32  SE  567. 
(2)  Whether  an  intending  passenger 
was  subjected  to  discomfort,  incon- 
venience, and  expense  In  walking  be- 
tween stops  because  of  the  failure  of 
a  street  car  to  stop  for  him  was  a 
question  of  fact.  Northern  Texas 
Tract.  Co.  v.  Hooper,  (Tex.  Civ.  A.) 
SO  SW  118. 

[c]  Amount  of  OamMTM,— Where, 
In  an  action  for  the  carriage  of  a 
passenger  beyond  his  destination, 
there  Is  any  evidence  tending  to  es- 
tablish a  right  to  recover,  the 
amount  to  be  awarded  Is  for  the  Jury 
and  should  not  be  withdrawn  from 
Ita  consideration.  Dalton  v.  Kansas 
City,  etc.,  R.  Co..  78  Kan.  232.  96  P 
476.  17  LRANS  1226,  16  AnnCas  186. 

fd]  Passenger  on  dummy  line. — 
Where  a  passenger  on  a  dummy  line 
is  carried  past  the  street  crossing 
which  Is  his  destination  and  an  or- 
dinary stopping  place,  to  the  next 
crossing  at  which  the  train  comes  to 
a  full  stop,  and  no  notice  is  given 
him  of  an  intention  to  back  the 
train,  it  is  proper  to  submit  to  the 
Jury  whether  this  amounts  to  a'n  im- 
plied invitation  by  those  In  charge  of 
the  train  for  him  to  get  off  at  the 
latter  point,  Gadsden,  etc.,  R.  Co.  v. 
Causler,  97  Ala.  235,  12  S  439. 

47,  Ala. — Louisville,  etc..  R.  Co.  v. 
Seale.  160  Ala.  684^9  B  823. 

Ga. — Fuller  v.  Western,  etc.,  R. 
Co..  143  Ga.  624,  86  SE  866. 

Mass. — Connors  v.  Cunard  SS. 
Co..  204  MOSS.  810,  90  NE  601,  134 


AmSR  662,  2«  LRANS  171.  IT  Ann 

Cas  1051. 

S.  C— Mlms  V.  Seaboard  Air  Line 
R.  Co.,  69  S.  C.  338.  4«  SE  269; 
Miller  V.  Southern  R.  Co.,  69  S.  C 
116.  48  SE  99. 

Tex. — International,  etc..  R.  Co.  V. 
Kllgo,  (Civ.  A.)  71  SW  566. 

Wis. — Kreusiger  v.  Chicago,  etc, 
R.  Co.,  73  Wis.  168,  40  NW  667. 

[a]  ninst rations. — (l)  where.  In 
an  action  against  a  railroad  company 
for  wrongfully  refusing  to  carry 
plaintiff  from  one  point  to  ajiother 
on  its  line,  there  was  evidence  from 
which  the  Jury  might  have  found  an 
Implied  agreement  on  the  jiart  of  de- 
fendant to  transport  plaintiff  In  con- 
.slderatlon  of  the  payment  of  money 
for  the  tickets  by  a  third  person  for 
plaintiff,  a  motion  for  a  nonsuit, 
based  on  the  contention  that  no  con- 
tract was  proved^  was  properly  over- 
ruled. Mims  V.  Seaboard  Air  Line  R. 
Co.,  69  S.  C.  338.  48  SE  269.  (2)  In 
an  action  hy  a  passenger  to  recover 
because  of  delay  In  the  movement  of 
a  train,  evidence  that  it  was  due  to 
leave  a  station  twenty  minutes  late, 
and  did  so  leave,  and  after  moving 
about  one  hundred  yards  returned  to 
the  station,  where  It  remained  for 
ten  hours.  Is  sufflcient  to  prevent  a 
nonsuit,  where  no  information  was 
given  the  passengers  as  to  the  prob- 
able duration  of  the  delay  or  the 
cause  thereof.  Miller  v.  Southern  R. 
Co..  69  S.  C.  116,  48  SE  99. 

48.  Birmingham  R.,  etc.,  Co.  v. 
Scisson,  186  Ala.  TO,  66  S  332;  South- 
ern R  Co.  V.  Wooley,-158  Ala.  447,  48 
S  369;  Birmingham  R..  etc..  Co.  v. 
Arnold.  7  Ala.  A.  521,  60  S  988;  Davis 
V.  Yazoo,  etc..  R,  Co..  95  Miss.  640, 
49  S  179;  Burns  v.  Alabama,  etc..  R. 
Co.,  93  Miss.  816,  47  S  640;  Holcomb  v. 
Sparatanburg  R.  etc..  Co.,  9*  S.  C.  435, 
78  SE  231;  Cave  v.  Seaboard  Air  T-lne 
R.  Co.,  94  S.  C.  282.  77  SE  1017.  LRA 
1915B  916,  AnnCa3l916A  1066;  Wil- 
cox V.  Southern  R.  Co..  91  S.  C.  71,  74 
SE  122;  Chiles  v.  Southern  R.  Co. 
69  S.  C.  327,  48  SE  262;  Myers  v. 
Southern  R.  Co.,  64  8.  C.  614,  42  SE 
598. 

[a]  IUB>te»tlowb— It  has  been  held 
a  question  for  the  Jury,  under  the  evi- 
dence, as  to  whether  a  conductor  was 
guilty  of  willfulness,  wantonneas,  or 
gross  negligence:    (1)  In  carrying  a 

fiasaenger  beyond  her  station.  Blrm- 
ngham  R.,  etc.,  Co.  v.  Arnold,  7  Ala. 
A.  621,  60  S  988.  (2)  In  putUng  a 
passenger  off  at  the  wrong  station. 
Davis  v.  Yaxoo.  etc.,  R.  Co.,  95  HIbb. 
640,  49  S  179.  (3)  In  refusing  to 
accept  a  ticket  from  a  passenger  and 
requiring  him  to  pay  additional  fare; 
Chiles  v.  Southern  R.  Co..  69  S.  C. 
327,  48  SE  252;  Myers  v.  Southern  R. 
Co.,  64  S.  C.  514,  42  SE  598.  (4)  In 
failing  to  provide  a  passenger  with  a 
seat,  and  requiring  him  to  ride  on 
the  platform.  Cave  v.  Seaboard  Air 
Line  R.  Co..  94  S.  C.  282,  77  SE  1017, 
LnA1915B  915,  AnnCasl916A  1066. 

[b]  Pailnra  to  stop  at  flag  station. 
— (l)  Where  in  an  action  against  a 
carrier  for  falling  to  stop  Its  train  at 
a  flag  station  plaintiff  s  testimony 
showed  that  a  signal  to  stop  was 
given  in  the  usual  manner  and  as 
soon  as  the  train  came  In  sight,  and 
the  engineer  testified  that  he  was  oa 
the  lookout  for  signals  and  that  he 
would  have  seen  the  signal  had  It 
been  given  as  testified  to  by  plain- 
tiff's witnesses,  the  queotlon  of 
whether  the  failure  to  stop  the  train 
was  willful,  reckless,  or  capricious, 
so  as  to  authorise  punitive  damages, 
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guilty  of  contributory  negligenee.**  If,  however, 
there  ib  no  evidence  on  an  issue  of  fact,  or  if  the 
evidence  is  so  slight  that  a  finding  of  its  existence 
or  nonexistence  would  not  be  sustained,  or  if  the 
evidence  is  conclusive  of  its  existence  or  nonexist- 
ence, the  question  becomes  one  of  law  for  the  court 
and  should  not  be  submitted  to  the  jury;"  and  the 
court  may  dispose  of  the  case  by  a  dismissal  or 
nonsuit." 

was  for  the  jurv.  Burns  v.  Alabama, 
etc.,  R.  Co.,  93  Miss.  81«,  47  S  640. 
(2)  Wbere  the  engineer  of  a  pas- 
aenser  train  sees  a  signal  to  stop  at 
a  flas  station,  and  understands  it.  and 
does  not  stop,  and  there  Is  no  rea- 
Bonable  explanation  as  to  why  he 
does  not  do  so,  It  Is  a  question  for 
the  Jury  whether  his  acts  are  char- 
acterized by  malice,  willfulness,  or 
wantoness,  Justlfylnjr  punitive  dam- 
ages. Yazoo,  etc.,  R.  Co.  v.  White, 
82  Mlas.  120,  33  S  970. 

49.  Chesapeake,  etc.,  R.  Co.  v. 
Lynch,  89  SW  517,  28  KyL  467;  Trin- 
ity, etc.,  R.  Co.  V.  Voss,  (Tex.  Civ. 
A.)  160  SW  663;  Klrkland  v.  Texas, 
etc.,  R.  Co.,  (Tex.  Clv.  A.)  140  SW 
505;  St.  Louis  Southw.estecn  R.  Co. 
V.  i-ranks,  62  Tex.  Clv.  A.  614,  114 
SW  874;  St.  Louis  Southwestern  R. 
Co.  V.  Foster,  46  Tex.  Civ.  A.  517,  103 
SW  194. 

[a]    IUnstTatloiis.^(l)     It    is  a 

quostlon  for  the  Jury  whether  a  pas- 
senger fifteen  years  old  who  when 
carried  past  her  station  walked  back 
to  her  station  end  wa-s  thereby  in- 
jured, acted  as  might  reasonably  be 
expected  of  one  In  her  situation  and 
at  her  age,  ao  as  to  make  the  carrier 
liable  for  the  injuries  received. 
Chesapeake,  etc.,  R.  Co.  v.  Lynch,  89 
SW  517,  28  KyL  467.  (2)  A  woman 
eighteen  years  old  and  Inexperienced 
In  railroad  travel  who  asked  a  fel- 
low passenger  instead  of  trainmen  as 
to  whether  the  next  stop  was  her  des- 
tination, and  who  on  receiving  an 
afhrmative  answer  alighted  at  the 
next  stop,  which  was  an  intermediate 
point,  was  not,  as  a  matter  of  law, 
guilty  of  such  negligence  as  will  pre- 
clude her  from  recovering  for  the 
injuries  received  in  consequence  of 
leaving  the  train  before  reaching  her 
destination.  Ktrklamd  v.  Texas,  etc., 
R.  Co.,  (Tex.  Civ.  A.)  140  SW  505. 

60.  Anniston  Ellectric,  etc.,  Co.  v. 
Anderson,  11  Ala.  A.  564,  66  S  924; 
Thomas  v.  Southern  R.  Co.,  122  N.  C. 
1005.  30  SE  343;  Bradley  v.  Atlantic 
Coast  Line  R.  Co..  99  S.  C.  78.  82  SE 
1009,  AnnCasl916E  1219;  Mulligan  v. 
Southern  R.  Co.,  84  S.  C.  171,  65  SE 
1040. 

[al  PnnltlTe  Ooanages. — Tn  an  ac- 
tion for  damages  for  defendant's  fail- 
ure to  stop  its  railway  train  ait  a  flag 
station  in  response  to  plaintiff's 
signal,  it  was  proper  to  refuse  to  sub- 
mit to  the  Jury  the  question  of  puni- 
tive damages.  In  the  absence  of 
evidence  sufRcient  to  authorize  a  find- 
ing that  the  engineer  saw  him  and  in- 
tentionally ran  by.  In  violation  of  de- 
fendant's duty  to  the  public  and  of 
plaintiff's  rights.  Thomas  v.  South- 
ern B.  Co.,  ll2  N.  C.  1005,  30  SE  343. 

51.  Magee  v.  Oregon  R..  etc.,  Co., 
46  Fed.  734:  Smith  v.  Wilmington, 
etc..  R.  Co.,  130  N.  C.  304,  41  SE  481; 
Uasery  v.  Augusta-Aiken  R.  Co.,  79 
S.  C.  209,  60  SE  627. 

[a]  Proof  of  oontraot. — Where  a 
tortious  breach  of  contract  is  the 
gravamen  of  the  action,  a  failure  to 
prove  the  contract  will  Justify  a  non- 
suit. Magee  v.  Oregon  R.,  etc.,  Co., 
46  Fed.  734. 

59.  See  generally  Trial  [  88  Cyc 
1694]. 

S3.  Ala. — Louisville,  etc.,  R.  Co.  v. 
Cornelius,  183  Ala.  203,  62  S  710. 

Oa. — Southern  R.  Co.  t.  Hobbs.  118 
aa.  227.  45  SE  23,  63  LRA  68;  South- 
ern R.  Co.  V.  Cartledge,  10  Ga.  A.  523, 
73  SE  703. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Rftchel.  148  Ky.  701,  147  SW  411.  41 
LRANS  968.  AnnCaslSlSE  517;  Illi- 
nois Cent.  R.  Co.  v.  Fleming,  148  Ky. 
473,  14«  SW  1110;  Baltimore,  etc.,  R. 


1292]  b.  Instmctions.  The  general  rules  ap- 
plicable to  instructions  in  civil  cases"^  apply  i°  an 
action  against  a  carrier  for  a  breach  of  a  contract 
of  carriage.  In  chaining  the  jury,  the  cotirt  should 
correctly  and  definitely  state  the  law  applicable  to 
the  facts  of  the  case.*^  Such  instructions  should  be 
applicable  to  the  facts  which  the  evidence  tends  to 
prove,°^  and  as  to  form  should  not  be  confusing  or 


Co.  V.  Hudson,  117  Ky.  996,  80  SW 
4S4,  26  KyL  2154;  Louisville,  etc..  R. 
Co.  V.  Ballard,  85  Ky.  307,  3  SW  630, 
9  KyL  7,  7  AmSR  600. 

Miss. — Godfrey  v.  Meridian  Light, 
etc.,  Co.,  101  Miss.  566.  68  S  634. 

S.  C. — Martin  v.  Southern  R.  Co., 
89  S.  C.  32.  71  SE  236. 

Tex. — St.  Louis  Southweatern  R. 
Co.  v.  Prultt.  97  Tex.  487.  80  SW  72 
[writ  of  err  den  (Civ.  A.)  79  SW 
698];  Davis  v.  Houston,  etc.,  R.  Co., 
25  Tex.  Civ.  A.  8,  59  SW  844;  St. 
Louis,  etc.,  R.  Co.  v.  Ricketts,  22  Tex. 
Civ.  A.  515.  64  SW  1090. 

[a]  Znstmotloas  held  arroneoiis. — 

(1)  In  an  action  by  a  female  pas- 
senger for  being  carried  beyond  her 
station,  where  there  is  no  pretense 
that  the  conductor  treated  her 
harshly,  or  with  anything  but  polite 
consideration,  when  he  discovered 
that  she  had  been  carried  past  the 
station,  an  Instruction  as  to  aggra- 
vating circumstances  should  not  be 
given.  Southern  R.  Co.  v.  Hobbs,  118 
Ga.  227.  46  SE  23,  63  LRA  68.  (2) 
And  an  instruction  in  such  an  action 
that  failure  to  announce  eald  station 
loud  enough  to  enable  the  passenger 
to  hear  the  announcement,  or  failure 
to  back  said  train  to  said  station  for 
the  passenger  to  alight  after  carry- 
ing her  by  was  negligence,  was  erro- 
neous, as.  If  the  passenger  was  car- 
ried beyond  the  station  by  her  own 
fault,  the  carrier  no  longer  sustained 
any  contractual  relation  to  her  and 
did  not  owe  her  the  duty  to  back  the 
train.  Gulf,  etc.,  R.  Clo.  v.  Bagby, 
(Tex.  Civ.  A.)  115  SW  858.  (3)  In 
an  action  against  a  street  railroad 
for  failure  to  stop  a  car  and  admit 
plaintiff  as  a  passenger,  an  instruc- 
tion that  if  the  conduct  of  defend- 
ant's servants  was  not  "Insulting, 
and  intentionally  willful,"  althou^ 
negligent,  onlv  nominal  damages 
could  be  awarded,  was  objectlonsible 
as  using  the  conjunction  after  the 
word  "insulting,"  Godfrey  v.  Me- 
ridian Light,  etc.,  Co.,  101  Miss.  565, 
669.  58  S  634. 

[b]  mstmotlons  held  not  erro- 
neons. — (l)  A  charge  in  an  action  for 
being  carried  past  destination,  that 
the  Jury  must  find  that  defendant 
negligently  failed  to  stop  long  enough 
for  plaintiff  to  get  off  in  safety,  al- 
though not  as  comprehensive  as  it 
might  have  been,  was  not  erroneous. 
Louisville,  etc..  R,  Co,  v.  Cornelius, 
183  Ala.  203,  62  S  710.  (2)  In  an  ac- 
tion for  Injuries  to  a  passenger  re- 
sulting from  her  being  carried  on  the 
wrong  train,  the  court's  charge  that. 
If  after  the  mistake  was  discovered 
she  asked  to  be  carried  to  a  certain 
point  ttrom  which  she  could  readily 
reach  her  intended  destination,  and 
this  was  refused,  she  might  recover, 
did  not  charge  that  it  was  neKlleence 
not  to  grant  her  request.  Si.  Louis 
Southwestern  R.  Co.  v.  Pruitt.  97 
Tex.  487,  80  SW  72  [writ  of  err  den 
(Clv.  A.)  79  SW  698]. 

[c]  Inatnu>tl<m  on  •xamplarr  Oam- 
ages. — (1)  Held  erroneous  in  an  action 
against  carrier  for  carrying  plaintiff 
beyond  destination.  Southern  R.  Co, 
V.  Cartledge,  10  Ga.  A,  623,  78  SB  703. 

(2)  An  instruction  that,  if  the  engi- 
neer of  a  train  saw  a  signal  to  stop 
at  a  flag  station,  and  the  failure  to 
stop  was  either  willful  or  capricious 
on  his  part,  punitive  damages  might 
be  Imposed,  was  erroneous  for  fall- 
ing to  state  that  the  engineer  under- 
stood the  signal.  Southern  R,  Co.  v. 
Lanning,  83  Miss.  161,  36  S  417.  (3) 
An  instruction  that.  If  the  acts  of 
defendant's  servants  were  Character- 
ized by  willfulness  or  caprlclousnass. 


punitive  damages  might  be  awarded, 
was  erroneous  for  falling  to  state 
what  acts  were  referred  to  and  what 
servants  were  meant.  Southern  R, 
Oo.  V.  Lanning,  83  Miss,  161,  35  S 
417.  (4)  In  an  action  for  willful  tort 
In  refusing  to  stop  a  train  at  a  sta- 
tion an  Instruction  that.  If  the  act  of 
defendant  was  done  wrongfully  and 
recklessly,  plaintiff  would  he  entitled 
to  recover  exemplary  damages  by 
way  of  punishment  by  adding  to  the 
compensatory  damages  a  sufllcient 
sum  to  prevent  defendant  from  doing 
a  like  wrong  to  anybody  else  is  not 
erroneous  as  awarding  compensatory 
damages  on  failure  of  plalntifl  to 
prove  the  willful  tort  alleged.  Reeves 
v.  Southern  R.  Co.,  68  S.  C.  89,  46 
SE  543.  (5)  Where  in  an  action 
against  a  street  ralroad  for  damages 
for  failure  to  stop  a  car  and  admit 
plaintiff  as  a  passenger  plaintiff  and 
one  who  accompanied  him  testifled 
that  they  commenced  signaling  the 
car  by  waving  their  hands  when  it 
was  a  quarter  of  a  mile  distant,  and 
continued  until  it  passed,  and  that 
when  it  passed  the  motorman  mo- 
tioned to  them  and  the  conductor 
signaled  them  and  laughed,  and  the 
motorman  testifled  that  they  stood 
near  the  track  talking,  but  gave  no 
signal  until  he  was  even  with  them, 
an  instruction  on  exemplary  damages 
was  warranted.  Northern  Texas 
Tract.  Co.  v.  Peterman,  (Tex.  Clv.  A.) 
80  fiW  636. 

[d]  Bepumtlon  of  taoes. — An  in- 
struction that  plaintiff,  a  white  pas- 
senger, could  not  recover  for  having 
been  compelled  to  ride  in  a  coach  for 
colored  people.  If  the  conductor  In 
good  faith  believed,  and  in  the  exer- 
cise of  ordinary  care  could  believe, 
that  she  was  a  colored  woman,  and 
he  was  not  insulting  to  her,  together 
with  an  instruction  stating  the  con- 
verge, properly  presented  the  law  of 
the  case.  Louisville,  etc.  R.  Co.  v. 
Rltchel,  148  Ky.  701,  147  SW  411,  41 
LRANS  968,  AnnCaslMSE  517. 

64.  Ala. — Central  of  Georgia  R. 
Co.  V.  Crane,  189  Ala.  538,  66  S  604. 

Ark. — Chicago,  etc..  R,  Co,  v.  Floyd, 
115  Ark.  607.  171  SW  913;  St.  Louis, 
Southwestern  R.  Co.  v.  Knight,  77 
Ark.  20,  88  SW  1035. 

Ga. — Southern  R.  Oo.  v.  O'Bryan, 
112  Ga.  127,  37  SE  161. 

Miss, — Tazoo,  etc..  R.  Co.  v. 
Mitchell.  83  Miss.  179.  36  S  339; 
Southern  R.  Co.  v,  Lanning,  83  Miss. 
161,  35  S  417;  Yazoo,  etc.,  R.  Co.  v. 
Smith,  82  Miss.  656,  35  S  168. 

Tex. — Texas,  etc.,  R.  Co.  v.  Rea, 
(Cfv.  AJ  74  SW  939. 

[a]  ustroottona  held  MTOneoos. — 
(1)  In  an  action  against  a  railroad 
company  for  Injuries  alleged  to  have 
been  sustained  by  a  passenger  who 
boarding  a  train  that  did  not  stop 
at  the  station  to  which  he  wished  to 
go  voluntarily  left  the  same  after  It 
had  passed  the  station  about  a  mile 
and  a  half,  and  walked  back,  there 
was  nothing  to  Indicate  that  plaintiff 
had  suffered  any  humiliation,  and 
hence  an  instruction  authorizing  the 
Jury  to  award  damages  for  humilia- 
tion was  erroneous.  St.  Louis  South- 
western R.  Co.  V.  Knight,  77  Ark.  20. 
88  SW  1035.  (2)  Where  In  an  action 
by  a  passenger  for  damages  because 
of  defendants  failure  to  stop  a  train 
at  a  flag  station  the  flreman  testi- 
fled that  he  also  was  keeping  a  look- 
out for  signals  as  the  train  passed 
the  station,  a  requested  Instruction 
that.  If  the  engineer  was  keeping  a 
proper  lookout  for  signals  and  did 
not  see  the  signal  to  stop,  the  Jury 
should     And     ffr    ,defenaaati>  al- 
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misleading,"  or  too  general."  An  instmction  should 
be  complete  in  itself,  but  instructions  are  to  be  con- 
sidered as  a  whole,  and  the  fact  that  one  portion 
considered  separately  may  be  open  to  objection  does 
not  constitute  error  if  the  chai^  is  correct  in  its 
entirafy/'  And  although  it  is  error  to  refuse  a 
proper  request  not  sufficiently  covered  by  other 
charges  as  given,^  such  request  need  not  be  given  in 
its  exact  language,  but  it  is  sufficient  if  it  is  covered 


in  substance  by  the  instructions  given and  it  is  not 
error  to  refuse  a  requested  instruction  on  matters 
already  sufficiently  covered  by  the  chaise  as  given,"* 
or  on  immaterial  or  unessential  matters."^ 

InvadiDg  province  of  jviy.  An  instruction  is 
erroneous  which  invades  the  province  of  the  jury," 
as  where  it  withdraws  or  exiuades  an  issue  of  faet 
on  which  there  is  disputed  evidence  from  the  deter- 
mination of  the  jury." 


though  they  believed  the  algna.1  was 
given,  was  properly  refused.  Yazoo, 
etc.,  R.  Co.  V.  Mitchell,  83  Miss.  179, 
35  S  339.  (3)  Where  the  testimony 
left  It  uncertain  as  to  whether  the 
engineer  of  a  train  saw  a  signal  to 
stop  at  a  flag  station,  and  there  was 
no  proof  that  other  employees  saw 
the  signal,  an  Instruction  that,  if 
the  engineer  or  other  employees  saw 
the  signal  to  stop,  and  their  failure 
to  stop  the  train  was  either  willful 
Or  capricious,  punitive  damages  might 
be  Imposed,  was  erroneous.  Southern 
R.  Co.  V.  Lanntng,  83  Mlas.  1«1,  SB  S 
417. 

65.  Ala. — Birmingham  R-.  etc.,  Co. 
V.  Hatton,  187  Ala.  573,  65  S  934; 
Robertson  v.  Louisville,  etc.,  R.  Co., 
142  Ala.  216.  37  S  831. 

Ark. — Louisiana,  etc.,  R.  Co.,  v. 
Rider,  103  Ark.  658,  146  SW  849. 

Miss. — Godfrey  v.  Meridian  Light, 
etc.,  Co.,  101  Miss.  665.  68  S  534. 

Mo. — Henderson  v.  Metropolitan  St. 
A.  Co.,  123  Mo.  A.  6S6,  100  SW  1111. 

S.  C. — Mulligan  v.  Southern  R.  Co., 
84  S.  C.  171,  66  SB  1040. 

Tex.— International,  etc.,  R.  Go.  v. 
Evans,  30  Tex.  Civ,  A,  2B2,  70  SW 
351. 

Va. — Norfolk,  etc.,  R.  Oo.  v.  Stone, 
111  Va.  730,  69  SE  927. 


(1) 


[a]    XnatmctloBS  heUl  mlslMftlnf : 

In  an  action  against  a  railroad 


for  damages  sustained  by  a  passenger 
by  reason  of  having  boarded  the 
wrong  car.  Roberteon  v.  Louisville, 
etc.,  II.  Co..  142  Ala.  2ie.  37  S  831. 
(2>  Where  in  an  action  against  a 
railroad  company  for  failure  to  stop 
a  train  at  a  nag  station  the  evidence 
showed  that  the  only  signal  to  stop 
was  made  by  a  third  person,  an  in- 
struction submitting  the  question 
whether  plaintlfF  signaled  the  train, 
and  charging  that  If  the  train  was 
signaled  by  a  third  person,  and  if 
the  servants  of  the  company  saw,  or 
by  the  exercise  of  ordinary  care 
might  have  seen,  plaintiff's  signals, 
plalntifT  should  recover,  was  erro- 
neous as  calculated  to  confuse  the 
Jury.  Southern  R.  Co.  v.  Lannlng,  83 
Mfsa.  161,  35  S  417.  (3)  In  an  action 
against  a  railroad  company  because 
of  the  delay  of  a  train  on  which 
plaintiffs  expected  to  travel,  an  in- 
struction that  notwithstanding  the 
time-table.  If  an  agent  of  the  com- 
pany made  a  positive  statement  to 
the  purchaser  of  a  ticket.  Informing 
him  about  his  train,  such  statemont 
would  govern  the  contract  as  to  the 
conditions  mentioned  In  the  time- 
table, and  In  such  a  case  the  jury 
might  consider  both  In  getting  at  the 
contract  between  the  passenger  and 
the  railroad  company,  etc.,  was  mis- 
leading, as  It  bound  defendant  to  a 
guaranty  of  the  schedule  by  an  agent, 
even  though  the  passenger  knew  that 
the  agent  had  no  authority  so  to  do. 
Mulligan  v.  Southern  R,  Co.,  8i  S.  C. 
171.  65  SE  1040.  (4)  An  Instruction, 
In  an  action  for  Injury  to  a  passenger 
sustained  while  walking  back  to  her 
destination  after  she  had  been  car- 
ried by,  that  there  could  be  no  re- 
covery if  she  voluntarily  left  the 
train,  was  properly  refused  as  tend- 
ing to  lead  the  Jury  to  believe  that, 
if  she  was  not  forcibly  ejected,  she 
could  not  recover.  Guff,  etc.,  R.  Co. 
v.  Bagby,  (Tex.  Civ.  A.)  115  SW  858. 
(5)  A  charge  that  there  could  be  a 
recovery,  although  a  certain  person 
Intended  to  defraud  defendant  rail- 
road company  In  selling  plaintiff 
tickets  that  defendant  had  refused  to 
acc^t,  unless  plalntlfE  knew  that 


such  person  had  acted  with  Intent  to 
defraud  defendant  and  had  partici- 

eated  in  it,  or  knew  that  such  person 
ad  acted  as  defendant's  agent  with- 
out authority  so  to  do.  was  erroneous 
In  that  the  Jury  might  have  been  led 
to  believe  Uiat  plafntlff's  knowledge 
of  want  of  authority  was  not  alone 
sufHclent  to  defeat  a  recovery.  Mexi- 
can Cent.  R.  Co.  v.  Goodman.  (Tex. 
Civ.  A.)  43  SW  580.  (G>  In  an  action 
for  damages  for  failure  to  carry 
plaintiff  to  her  destination,  defend- 
ant's charges  that  It  was  not  liable 
for  the  fact  that  plalntifC  had  no 
money  after  her  fare  was  paid,  or 
that  because  of  her  weakened  condi- 
tion she  was  unable  to  stand  the 
trip  and  suffered  a  relapse,  is  mis- 
leading. Birmingham  R.,  etc.,  Co.  v. 
Hatton,  187  Ala.  573,  65  S  934.  (7) 
Where  a  white  passenger  sued  a  Car- 
rier for  compensatory  damages,  an 
Instruction  that,  If  the  conductor 
forced  her  to  ride  In  the  car  set  apart 
for  negroes,  she  was  not  limited  to 
actual  damages,  but  that  her  dis- 
comfort and  humiliation  could  be 
considered,  was  improper  as  being 
misleading.  Norfolk,  etc..  R.  Co,  v. 
Stone,  111  Va.  730.  69  SE  927. 

[bj  Instnictloiis  Held  not  mlsleaa- 
Ing:  (1)  In  an  action  against  a  street 
railroad  for  carrying  plaintiff,  a  pas- 
senger, beyond  her  destination.  Hen- 
derson v.  Metropolitan  St.  K.  Co..  123 
Mo.  A.  666.  100  SW  1111.  (2)  Where 
in  an  action  against  a  carrier  for 
setting  down  a  passenger  before 
reaichlng  his  destination  there  was 
no  claim  that  there  was  a  forcible 
ejection,  but  that  the  trainman  called 
the  wrong  station,  a  charge  author- 
izing recovery  for  Injuries  caused 
by  being  "put  off  the  train"  before 
reaching  his  destination  was  not  mis- 
leading as  implying  forcible  ejection. 
Louisiana,  etc..  R.  Co.  v.  Rider,  103 
Ark.  658,  146  SW  849. 

68.  Miller  v.  King,  166  N.  T.  894. 
69  NE  1114. 

S7.  Miller  V.  King,  1&6  N.  T.  894, 
S9  NE  1114. 

[a]  JUuatriitioiu— Where  plaintiff 
by  mistake  of  a  station  agent  boarded 
a  train  which  did  not  stop  at  the 
place  indicated  by  the  ticket,  and  the 
conductor  stopped  the  train  on  dis- 
covering the  error,  and  ordered  plain- 
tiff to  leave.  In  an  action  to  recover 
damages  for  breach  of  contract  of 
carriage,  a  charge  that.  "If  there  had 
been  any  circumstance  of  unneces- 
sary humiliation  or  Indignity,  It 
would  have  been  an  item  of  damage," 
Is  not  erroneous,  where  the  expres- 
sion was  evidently  used,  as  shown 
by  other  parts  of  the  charge,  to  dif- 
ferentiate cases  of  such  character 
from  the  c&se  at  bar.  Miller  v.  King, 
166  N.  T.  394,  59  NE  1114. 

68.  Little  Rock  Tract,,  etc..  Co.  v. 
Trainer,  68  Ark.  106,  56  SW  789; 
Rock  Creek  Steamboat  Co.  v.  Boyd, 
111  Md.  189,  73  A  662;  Yazoo,  etc..  R. 
Co.  V.  White,  82  Mfas.  120.  33  S  970; 
Missouri,  etc.,  R.  Oo.  v.  Morgan,  49 
Tex.  Civ.  A.  212.  108  SW  724;  St. 
Louis  Southwestern  R.  Co,  v.  Rose, 
(Tex.  Civ.  A.)  93  SW  1106. 

[a]  XBnstZKtloiui. — (1)  Where  the 
court  charged  that.  If  the  failure  to 
stop  a  passenger  train  at  a  flag  sta- 
tion in  response  to  a  signal  was  will- 
ful, etc.,  on  the  part  of  the  engineer, 
the  Jury  could  award  punitive  dam- 
ages, it  was  error  to  refuse  to  Charge 
at  defendant's  request  that,  if  the 
engineer  did  not  act  maliciously,  etc., 
only  actual  damages  could  be  recov- 
ered.   Yazoo,  etc.,  R.  Co.  v.  White,  82 


Miss.  120,  33  S  970.  (2)  Where  in  an 
aotlon  against  a  carrier  for  Injuries 
to  a  female  passenger  there  was  evi- 
dence that  the  illness  complained  of 
was  not  caused  by  her  being  carried 
beyond  her  station,  the  failure  to 
charge  that  there  could  be  no  recov- 
ery if  the  Illness  was  not  proximately 
caused  by  her  being  carried  beyond 
the  station  was  erroneous,  altnough 
the  court  charged  In  a  general  way 
on  the  subject.  Missouri,  etc.,  R.  Ce. 
v.  Morgan,  49  Tex.  Clv.  A.  212,  108 
SW  721;  (3)  In  an  action  against  a 
railroad  company  for  damages  caused 
by  failure  to  stop  Its  train  at  a  cer- 
tain station  long  enough  to  allow 
plaintiff  to  allgnt,  a  requested  in- 
struction that,  if  defendant's  em- 
ployee announced  the  station,  and 
thereafter  the  train  was  stopped  at 
the  station  a  reasonably  sunlcient 
length  of  time  for  plaintiff  to  get  off, 
and  she  delayed  getting  off  because 
of  waking  her  children,  or  talking  to 
some  other  passengers,  or  from  any 
other  cause,  and  this  delay  was  un- 
known to  defendant,  the  carrier  was 
not  liable,  should  have  been  given; 
and  the  necessity  of  giving  It  was  not 
obviated  by  a  charge  in  general  terms 
that,  If  the  train  had  stopped  a  sulfl- 
cient  length  of  time  to  enable  plain- 
tiff by  the  use  of  reasonable  dili- 
gence to  alight,  the  Jury  should  find 
for  defendant.  St.  Louts  Southwest- 
ern R.  Co.  V.  Rose,  (Tex.  Clv.  A.)  91 
SW  1105. 

69.  Norfolk,  etc.,  R.  Co.  v.  Stone, 
111  Va.  730,  69  SE  927. 

[a]  Improper  modification. — ^In  an 
action  against  a  carrier  for  requir- 
ing a  white  passenger  to  ride  in  a 
coach  set  apart  for  negroes.  It  was 
improper  to  modify  instructions 
which  precluded  recovery  If  the  con- 
ductor honestly  believed  that  the 
passenger  was  a  negro,  by  the  clause 
unless  plaintiff  "made  known  to  the 
said  conductor  that  she  was  a  white 
woman."  Norfolk,  etc.,  R,  Co.  V. 
Stone,  111  Va.  730,  69  SE  927. 

60.  Central  of  Georgia  R.  Co.  v. 
Almand,  116  Ga.  780.  43  SE  67- 

61.  North  Alabama  Tract,  Co.  v. 
Daniel,  3  Ala.  A.  428,  57  S  120. 

[a]  niostratlon. — In  an  action 
against  a  carrier  for  failure  to  dla- 
oharge  plaintiff  at  his  destination.  In- 
structions that,  if  nlalntlff  left  the 
car  at  the  barn  and^  started  to  walk 
home,  he  then  ceased  to  be  a  pas- 
senger, and  defendant  owed  him  no 
further  duty,  and  that  plaintiff 
ceased  to  be  a  pftssenKer  when  he 
got  on  the  sidewalk,  whether  he  left 
the  car  voluntarily  or  not,  were  prop- 
erly refused.  It  being  Immaterial  to 
the  question  whether  defendant  com- 
mitted a  breach  of  duty  In  falling  to 
discharge  plaintiff  at  his  destination, 
and  In  wrongfully  putting  him  off  at 
another  place.  North  Alabama  Tract. 
Co.  V.  Daniel,  3  Ala.  A.  428.  67  S  120. 

68.  Freeman  v.  Puckett,  56  Tex. 
Clv.  A.  128.  120  SW  614;  Davis  v. 
Houston,  etc.,  R  Co.,  25  Tex.  Civ.  A. 
8.  59  SW  844. 

63.  Ga. — Southern  R.  Co.  v. 
O'Bryan.  112  Ga.  127,  37  SE  161. 

Ky. — Strull  v.  Louisville,  ate,  B. 
Co.,  76  SW  181.  25  KyL  678. 

Miss. — Yazoo,  etc.,  R,  Co.  v. 
Mitchell,  83  Miss.  179,  36  S  SS9. 

N.  C— Story  V.  Norfolk,  etc.,  R. 
Co.,  133  N.  C.  59,  45  SE  549, 

Tex. — Freeman  v,  Puckett,  B8  Tex, 
Clv.  A.  126,  120  SW  614. 

Wash.— ^loan  v.  North  American 
Transp.,  etc.,  Co..  24  Wash.  211,  84  P 
160. 


For  latar  eMM*  AavelopiiMBti  and  okUfM  in  the  law  see  cumulative  Annotations,  >ame  tltla,  pac»«nd  note  niimber. 
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Conformity  to  the  pleadings  and  issnes.  The  in- 
structions must  conform  and  be  confined  to  the 
issues  made  by  the  pleadings  and  evidence,  and  on 
which  the  case  has  been  tried."*  An  instruction  is 
erroneous  which  is  not  pertinent  to  the  issues,"  or 
which  ignores  or  omits  to  charge  on  a  material 


matter  in  issne.'' 

1293]  7.  Oosta.  The  costs  in  an  action  against 
a  carrier  for  a  breach  of  a  contract  of  carriage  are 
governed  by  the  rales  applicable  to  costs  in  civil 
cases  generally,"  unless  there  is  an  e^re»  statu- 
tory provision  regulating  the  same.*^ 


[a]  XUmtrattoui. — (1)  Where  In 
an  action  by  a  pasaenger  (or  sub- 
stantial damages  for  being  required 
lo  pay  his  railroad  fare  twice  plains 
tiff  proved  that  -the  conductor  In  the 

gresence  of  other  passengers  accuued 
Im  of  trying  to  cheat  the  company 
out  of  a  fare,  and  threatened  to  put 
him  off.  and  that  to  stop  the  abuse, 
but  unaer  protest,  he  paid  the  fare 
a  second  time,  and  defendant's  testl- 
moDV  contradicted  this,  with  the  ex- 
ception of  the  collection  of  the  fare 
a  second  time,  which  defendant 
claimed  was  done  under  a  mistake, 
the  court  erred  In  Instructing  to  find 
for  plaintiff  to  the  amount  of  the 
fare  collected  the  second  time,  there 
being  testimony  sustaining  plaintiff's 
cause  of  action  for  substantial  dam- 
ages commensurate  with  the  Injury. 
Strull  V.  Louisville,  etc.,  R.  Co.,  76 
5W  181,  26  KyL  678.  (2)  Where  In 
an  action  by  a  passenger  for  failure 
of  a  train  to  stop  on  signal  at  a  Hag 
station  there  was  evidence  justifying 
the  submission  of  the  question  as  to 
whether  the  failure  to  stop  was  will- 
ful, as  alleged,  an  Instructwn  that,  If 
the  jury  fonnd  for  plalntUC  under  the 
evidence,  they  could  not  award  any 
damages   In   excess   of  the  actual 

gecuniary  money  damages  sustained 
y  plalntUC  was  properly  refused. 
Tazoo,  etc.,  R.  Co.  v.  Mitchell,  83 
Miss.  179,  86  S  339.  (3)  Where  there 
was  evidence  that  a  person  having  a 
ticket  was  excluded  from  a  train, 
that  the  person  was  quiet  and 
orderly,  and  that  the  conductor 
rudely  thrust  him  back  In  the 
presence  of  a  large  crowd,  stating 
that  he  was  drunk  and  a  nuisance, 
and  refused  him  passage,  an  Instruc- 
tion that  there  was  no  evidence  of 
wantonness.  Insult,  or  other  aggrava- 
tion was  properly  refused.  Story  v. 
Norfolk,  etc.,  R.  Co.,  133  N.  C.  69,  46 
SE  349.  (4)  In  an  action  for  carry- 
ing plaintiff's  wife  past  her  destina- 
tion, whereby  in  returning  to  the  sta- 
tion she  was  injured,  an  Instruction 
that  as  a  matter  of  law  defendant 
was  excused  from  backing  its  train 
to  the  station  when  requested  so  to 
do  by  the  plaintiff's  wife.  If  another 
section  of  the  train  was  following, 
rendering  it  dangerous  so  to  do,  was 

?iroperly  refused,  since.  If  such  mat- 
er should  have  been  presented  to  the 
Jury,  it  should  have  been  presented 
as  a  matter  of  fact  and  not  one  of 
law.  Freeman  v.  Fuckett,  68  Tex. 
Civ.  A.  126,  120  SW  514. 

64.  Alabama  Great  Southern  R. 
Co.  V.  Sellers.  93  Ala.  9.  9  S  376.  30 
AmSR  17:  Southern  R.  Co.  v.  Miller. 
110  SW  361.  33  KyL  505;  Henderson 
V.  Metropolitan  St.  R.'Co.,  123  Mo.  A. 
666,  100  SW  1111;  St.  Louis,  etc..  R. 
Co.  V.  Ricketts,  22  Tex.  Civ.  A.  615. 
54  SW  1090. 

[a]  Delay.)— Where  plaintiff  al- 
leged that  defendant  railroad  negli- 

Sently  failed  to  transport  him  to  his 
estlnation  in  a  reasonable  time,  that 
it  failed  to  keep  the  caboose  in  which 
he  was  riding  comfortably  heated, 
and  failed  to  put  him  down  at  the 
regular  place  for  the  landing  of  pas- 
sengers, by  reason  of  which  plaintiff 
was  made  very  uncomfortable,  got 
his  feet  wet,  and  was  sick  a  long 
time,  the  court  should  have  in- 
structed that  if  as  a  proximate  cause 
of  the  alleged  negligence  plaintiff  was 
made  sick,  the  Jury  should  And  a  fair 
compensation  for  the  time  lost  and 
any  physical  or  mental  suffering  en- 
dured and  for  any  permanent  reduc- 
tion of  his  power  to  earn  money.  If 
su(di  there  was.  Southern  R.  Co.  v. 
Miller,  110  SW  361,  33  KyL  605. 

[b]  Oanjrlaff  Iwyoad  OMtlBatUm. 
— where  In  an  action  against  a  street 
railroad  for  carrying  plalntUt,  a  pas- 


senger, beyond  her  destination  the 
petition  alleged  that  plaintiff  was  car- 
ried to  defendant's  car  barn,  an  In- 
struction authorising  a  recovery  if 
plaintiff  was  carried  beyond  her  des- 
tination to  another  and  distant  part 
of  the  city  was  not  erroneous;  and 
where  plaintiff's  evidence  is  that  she 
was  carried  to  defendant's  car  barn, 
which  was  ten  blocks  distant,  and 
defendant's  evidence  is  that  plaintiff 
was  put  off  only  one  block  from  her 
destination,  the  Instruction  was  not 
subject  to  ttie  rule  that  an  Instruc- 
tion which  of  Itself  covers  the  whole 
case  and  authorizes  a  finding  for 
either  party  must  not  exclude  from 
the  consideration  of  the  Jury  any  ma- 
terial issue  supported  by  substantial 
evidence  on  either  side.  Henderson 
V.  Metropolitan  St.  R,  Co.,  123  Mo. 
A.  666,  100  SW  1111. 

[c]  S«par»t«  taraM<~Where  a 
passenger  alleged  that  defendant's 
train  did  not  stop  at  her  destination, 
which  defendant  denied,  and  pleaded 
that  she  was  negligent  In  not  getting 
off  the  train,  and  that.  If  plaintiff  was 
Injured,  as  alleged,  by  remaining  In 
a  damp  and  cold  depot  at  the  next 
station,  at  which  she  alighted,  it  was 
caused  by  her  not  seeking  comfort- 
able quarters  that  were  available, 
such  allegations  presented  distinct 
Issues,  wmcfa  the  court  should  have 
treated  separately  in  the  charge.  St. 
Louis,  etc.,  R,  Co.  V.  Ricketts,  22  Tex. 
Civ.  A.  515,  64  SW  1090. 

65.  Alabama  Great  Southern  R. 
Co.  v.  Sellers,  93  Ala.  9,  9  5  376,  30 
AmSR  17;  Central  of  Georgia  R.  Co. 
V.  Almond,  116  Ga.  780.  43  SE3  67; 
Mllhous  V.  Southern  R.  Co.,  72  S.  C. 
442,  62  SB  41,  110  AmSR  620;  Inter- 
national, etc.,  R.  Co.  V.  Doolan,  66 
Tex.  Clv.  A.  603.  120  SW  1118;  Inter- 
national, etc.,  R.  Co.  V.  Kilgo.  (Tex. 
Clv.  A.)  71  SW  556. 

{a]  lUnstratloiui.^ — (1)  Although  It 
Is  true  that  persons  who  "apply  for 
and  receive  transportation  on  freight 
trains  are  not  entitled  to  the  com- 
forts and  conveniences  usually  fur- 
nished passengers  ■  on  passenger 
trains,"  m  an  action  counting  on  a 
wrong  and  Injury  resulting  from  a 
failure  to  transport  plalntlflf  from  one 
place  to  the  station  at  another  place, 
with  or  without  certain  comforts  and 
conveniences,  such  an  instruction  has 
no  pertinency.  Alabama  Great  South- 
ern R.  Co.  V.  Sellers,  93  Ala.  9.  15,  9 
S  375,  30  AmSR  17.  (2)  In  an  action 
for  damages  for  wrongful  exclusion 
of  plaintiff  from  one  of  defendant's 
trains,  where  plaintiff  sues  for  value 
of  lost  time,  for  -expenses  Incurred, 
and  for  punitive  damages,  it  Is  error 
to  give  fn  charge  to  the  Jury  a  stat- 
ute providing  that  in  some  torts  the 
entire  injury  Is  to  the  peace  or  feel- 
ings of  the  plaintiff,  in  which  case 
no  measure  of  damage  can  be  pre- 
scribed. Central  of  Georgia  R.  Co.  v. 
Almand,  116  Ga.  780,  43  SE  67.  (3) 
Where  a  complaint  alleges  that  the 
conductor  was  acting  within  the 
scope  of  his  duty  when  he  failed  or 
refused  to  stop  the  train  at  a  flag 
station  at  which  plalntlfL  was  wait- 
ing, a  reauest  to  charge  that  the  con- 
ductor of  a  train  Is  not  called  on  to 
look  out  for  signals  of  Intending  pas- 
sengers at  flag  stations  Is  inappli- 
cable. Mllhous  V.  Southern  R.  Co.. 
72  S.  C.  442.  62  SB  41,  110  AmSR 
620.  (4)  Where  In  an  action 
against  connecting  carriers  for  In- 
juries sustained  by  the  sale  of  a 
ticket  to  the  wrong  station  there  was 
neither  pleading  nor  proof  of  a  part- 
nership between  the  carriers,  nor  that 
the  selling  agent  represented  any  one 
except  the  Initial  carrier,  and  the 
ticket  recited  that  such  carrier  acted 
only  as  agent  In  selling  the  ticket 


for  passage  over  other  lines,  an  in- 
struction that.  If  the  selling  agent 
was  negligent  in  selling  the  ticket, 
both  carriers  were  liable  for  the 
proximately  resulting  injuries  was 
erroneous.  International,  etc.,  R,  Co. 
V.  Doolan,  S6  Tex.  Civ.  A.  508,  1X0 
SW  1118. 

66.  Ala. — Birmingham,  etc.,  R.  Co. 
V.  Wilson.  (A.)  69  S  312. 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Needham.  122  Ark.  684,  184  SW  47. 

Ky. — Baltimore,  etc.,  R.  Co.  v. 
Hudson,  117  Ky.  995.  80  SW  454.  25 
KyL  2164. 

Miss. — Godfrey  v.  Meridian  Light, 
etc..  Co..  101  Miss.  666.  68  S  634. 

W.  Va. — Jenkins  v,  Chesapeake, 
etc.,  R.  Co..  61  W.  Va.  597.  57  SB  48. 
49  LRANS  1166,  11  AnnCas  967. 

[a]  Xllnstration. — In  an  action 
against  a  street  railroad  company 
for  failure  to  stop  a  car  and  take 
up  plaintiff  as  a  passenger,  an  in- 
struction that.  If  tne  conductor  and 
motorman  did  not  see  plaintiff,  and 
did  not  intentionally  and  capriciously 
decline  to  stop  the  ear.  exemplary 
damages  could  not  be  awarded  Is  ob- 
jectionable as  omitting  defendant's 
liability  in  case  It  was  grossly  negli- 
gent. Godfrey  v.  Meridian  Light, 
etc..  Co..  101  Miss.  665.  68  S  534. 

[bl  Stsorlmlnatlon  against  negro. 
— Where  there  was  evidence  that  the 
watting  room  for  colored  people  was 
more  than  one  hundred  yards  from 
the  station,  an  instruction  that  de- 
nied the  right  of  plaintiff,  a  colored 
woman,  to  enter  the  waiting  room 
for  white  people  If  there  was  a  suit- 
able or  comfortable  waiting  room 
for  colored  people  was  objectionable 
as  Ignoring  the  question  of  distance. 
Rose  V.  Louisville,  etc.,  R.  Co.,  70 
Miss.  725,  12  8  826,  36  AmSR  686. 

[c]  Xefual  to  -nUOate  ttoksb— 
In  an  action  against  a  carrier  for 
refusal  to  validate  the  return  portion 
of  a  passenger's  excursion  ticket, 
good  only  In  the  hands  of  the  ori- 
ginal purchaser,  for  lack  of  suRl- 
clent  evidence  of  identity,  an  in- 
struction making  the  carrier's  lia- 
bility turn  solely  on  the  question 
whether  the  Jury  believed  the  ticket 
agent  wrongfully  refused  to  validate 
the  ticket,  and  failing  to  submit  the 
question  whether  proof  of  the 
holder's  identity  as  the  original  pur- 
chaser offered  to  the  ticket  agent 
was  such  as  should  have  eatisfled 
the  mind  of  a  reasonably  conscien- 
tious and  prudent  man,  was  erro- 
neous. Baltimore,  etc.,  R.  Co.  v. 
Hudson,  117  Ky.  996,  80  SW  454,  26 
KyL  2154. 

67.  See  generally  Costs  [11  Cyc 

68.  See  statutory  provisions. 

[a]  to.  ArkatUMS  (1)  under  direct 
provisions  of  Sandels  &  H.  Dig.  9 
6218,  authorizing  plaintiff  on  recovery 
in  any  action  against  a  railroad  com- 
pany for  violation  of  law  regulating 
transportation  of  passengers  to  re- 
cover a  reasonable  attorney's  fee,  he 
Is  entitled  to  recover  in  an  action  for 
the  failure  of  a  carrier  to  carry  a 
passenger  to  his  station.  St.  Louis, 
etc.,  R.  Co.  V.  Neal.  66  Ark.  543,  61 
SW  1060.  (2>  But  in  an  action  against 
a  carrier  for  damages  suntaLned 
from  a  cold  contracted  by  being  com- 
pelled to  walk  back  two  miles  on  a 
rainy  day,  caused  by  defendant's 
negligence  in  carrying  plaintiff  be- 
yond his  station,  plaintiff  Is  not  en- 
titled to  recover  attorney's  fees  un- 
der the  statute,  in  the  alwence  of  al- 
legations In  the  complaint  showing 
a  violation  by  defendant  of  some  ex- 
press statutory  provislqn.  St.  Louis, 
etc.,  R.  Co.  V.  Knight,  81  Ark.  428, 
99  SW  684. 
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[§§  1294r-1295 


X.  PERSONAL  INJX7BIES 


1294]  A.  Care  Beanired  and  Liabilily  of  Car- 
rier in  General^ — 1,  General  Bnle.  Although  there 
is  much  conflict  in  the  statements  by  the  various 
courts  and  authorities  as  to  the  care  required  of  a 
carrier  in  transporting  passengers  and  its  conse- 
quent liability,™  and  although  the  carrier  does  not 
insure  that  the  passenger  will  be  carried  safely/^ 
reduced  to  the  simplest  form  the  general  rule  may 
be  stated  to  be  that  the  carrier  is  bound  to  exercise 
as  high  a  degree  of  care,  skill,  and  diligence  in  re- 
ceiving a  passenger,  conveyii^  him  to  his  destina- 
tion, and  setting  him  down  safely  as  the  means  of 


conveyance  employed  and  the  circumstances  of  the 
case  will  permit;"  and  that  should  any  injury  hap- 
pen to  the  passenger  not  contributed  to  by  his  own 
negligence,  but  due  to  negligence  on  the  part  of  the 
carrier  or  its  servants,  damages  may  be  recovered 
and  in  some  jurisdictions  the  carrier  is  made  liable 
for  such  negligence,  by  statute,'*  even  though  the 
acts  complained  of  were  not  within  the  scope  of  the 
agent's  or  servant's  employment." 

1295]  2.  Statements  of  Care  Required — a.  In 
Goieral.  Althoi^h  the  classification  of  n^ligence 
by  d^rees  has  been  condemned  by  high  authority,^' 


69.    Croci  r«fnMUMl 

Carrying  beyond  station  see  aupra 

Ef  1277.  1?78. 
Constitutionality  of  statutes: 

As  dental  of  equal  protection  of 
laws  see  Constitutional  Law  [8 
Cyc  1078]. 
As  deprivation  of  property  with- 
out due  process  oi  law  see  Con- 
stitutional Law  [8  Cyo  1099]. 
Contributory    neKllsence    see  Infra 

99  1481-1628. 
Death  by  wronKful  act,  action  for 

see  Death  [if  Cyc  811]. 
Injuries  to: 

Licensees    and     trespassers  on 
freight  trains  see  Railroads  [33 
Cyc  816  et  seq]. 
PaSBeng«rs  in  palace  or  sleeping 

cars  see  Infra  SB  1534-1638. 
Paasenffers  on  ferries  see  Ferries 

[Id  Cyc  608  et  seq]. 
Passengers  on  scenic  railways  see 
Theaters    and    Shows    [38  Cyc 
268]. 

Passengers  on  vessels  see  Snip- 
ping [36  Cyc  334]. 

Master  and  servant;  injuries  to  ser- 
vant see  Master  and  Servant  [26 
Cyc.  1580J. 

Municipal  corporations,  Improper 
management  of  elevator  see.Muni- 
clpal  Corporations  (28  Cyc  1312]. 

Premises,  machinery,  and  appliances, 
care  required  see  infra  11  18ST- 
1347;  1371-1379. 

Property  In  right  of  action  see  Prop- 
erty [32  Cyo  «G9]. 

RelMise  from  liabtilty: 

Generall  y  see  Release  [34  Cyc 
1039}. 

Validity  of  release  In  considera- 
tion of  free  passes  see  supra 
I  11E8. 

Settlement  for  Injuries  obtained  by 
false    pretenses    see    False  Pre- 
tenses. 

Sleeping  car  company,  liability  over 

see  Indemnity  [22  Cyo  96  et  seal. 
Sunday   traveling  see  Sunday  [37 

Cyc  674]. 
Unwholesome  food  served  In  dining 

cars  see  Food. 

TO.    See  Infra  9  1296. 

71.  See  infra  9  1302. 

72.  Ala. — Orr  v,  Boockholdt,  10 
Ala.  A.  331,  66  S  430. 

Ark. — Little  Rock  Tract.,  etc.,  Co. 
v.  Kimbro.  75  Ark.  211,  87  SW  121. 
644;  Little  Rock.  etc..  R.  Co.  v. 
Miles,  40  Ark.  298.  48  AmR  10. 

Del. — Elliott  v.  "Wilmington  City 
R.  Co.,  22  Del.  670,  73  A  1040. 

Fla. — Florida  Southern  R.  Co.  v. 
Hirst.  30  Fla-  1.  11  S  506.  32  AmSR 
17,  16  LRA  631. 

Ga, — Daniels  v.  Western,  etc.,  R. 
Co.,  96  Ga.  786,  22  SE  956. 

111. — Chicago  Terminal  Transfer  R, 
Co.  V.  Young.  118  111.  A.  226. 

Ind. — Grand  Rapids,  etc..  R.  Co. 
V.  Ellison,  117  Ind.  2S4.  20  NE  135; 
Terre  Haute,  etc.,  R.  Co.  v.  Buck.  96 
Ind.  346,  49  AmR  168;  Kentucky, 
etc..  Bridge  Co,  v.  Quinkert,  2  Ind. 
A.  244.  28  NE  338. 

La. — Le  Blanc  v.  Sweet.  107  La.  368 
31  S  766.  90  AmSR  303  (strictest 
diligence):  Lehman  v.  Louisiana 
Western  R.  Co.,  37  La.  Ann.  706. 

Md. — ^Baltimore,  etc,,  R.  Co.  T. 
State,  60  Md.  449. 


Mo, — Stauffer  v.  Metropolitan  St. 
R.  Co.,  243  Mo.  306,  147  SW  1032; 
Goldsmith  v.  Holland  Bldg.  Co..  182 
Mo.  597.  81  SW  1112;  WlUmott  v. 
Corrigan  Cons.  St,  R.  Co.,  106  Mo. 
535,  17  SW  490;  Smith  v.  St.  Louis, 
etc.,  R.  Co.,  69  Mo.  32,  33  AmR  484; 
Van  Cleve  v.  St.  Louis,  etc..  R,  Co., 
137  Mo.  A.  832,  118  SW  116. 

N,  J. — Brackney  v.  Public  Service 
Corp..  77  N.  J.  L.  1,  71  A  149. 

N.  T. — Carroll  v.  Staten  Island  R. 
Co..  68  N.  Y.  126.  17  AmR  221  [aflf 
66  Barb,  32]. 

Oh. — Cleveland,  etc.,  R,  Co.  v.  Man- 
son,  30  Oh.  St.  461. 

Pa. — Lalng  v.  Colder,  8  Pa.  479,  49 
AmD  633;  New  York,  etc..  R.  Co. 
V.  Daugherty,  11  WklyNC  487. 

Tex. — St.  Louis,  etc..  R.  Co.  v.  Fin- 
ley,  79  Tex.  86,  IB  SW  266;  Galveston 
CltyR.  Co.  V.  Hewitt,  67  Tex.  473, 
3  SW  705.  60  AmR  32. 

Wash. — Jordan  v.  Seattle,  etc..  H. 
Cou,  92  P  284. 

ZdaUUtr  as  affsetsd  1)r  means  of 
eonvmuica  see  generally  infra  99 
1303-1307, 

73.  U.  S. — Lee  v.  Kansfts  City 
Southern  R.  Co..  220  Fed.  863,  136 
CCA  493;  Behrens  v.  The  Fumessla, 
35  Fed.  798;  The  Orlflamme,  18  F. 
Cas.  No.  10,172,  S  Sawy.  397. 

Ala. — Boutham  R.  Co.  v,  Crowder, 
ISO  Ala.  266,  SO  S  692. 

Cal. — Ntlson  v.  Oakland  Tract.  Co., 
10  Cal.  A.  lOS,  101  P  418. 

Del. — Eaton  v.  Wilmington  City 
R.  Co.,  24  Del.  486,  76  A  369;  Bald- 
win v„  Peoples'  R.  Co.,  28  Del.  81. 
76  A  1088  fair  72  A  9791;  MacFeat 
v.  Philadelnlkla,  etc.,  R.  Co.,  21  Del. 
52,  62  A  898.  ^ 

D.  C. — Carter  v.  McDermott.  2* 
App.  145,  10  LRANS  1103,  10  AnnCas 
601. 

III. — Chicago,  etc.,  R.  Co.  v.  Flex- 
man,  103  111.  546,  42  AmR  33. 

Ind. — Pennsylvania  Co.  v.  Dean. 
92  Ind.  459;  Terre  Haute,  etc..  R.  Co. 
V.  Jackson,  81  Ind.  19;  Cleveland, 
etc.,  R.  Co.  v.  Newell,  75  Ind.  642; 
JefferaonviUe.  etc..  R.  Co.  v.  Parraa- 
lee,  61  Ind.  42;  Ohio,  etc.,  R.  Co.  v. 
Selby,  47  Ind.  471.  17  AmR  719: 
Columbus,  etc.,  R.  Co.  v.  Powell,  40 
Ind.  37;  JeffersonvUle,  etc.,  R.  Co,  v, 
Riley.  39  Ind.  568;  EvansvUle.  etc., 
R,  Co.  v.  Duncan,  28  Ind,  441.  92 
AmD  322;  JefTersonvllle  R.  Co.  v. 
Hendricks.  26  Ind.  228;  Gillenwater 
V,  Madison,  eta,  R.  Co..  6  Ind.  339. 
61  AmD  101;  Lake  Erie,  etc.,  R.  Co. 
V.  Cotton.  45  Ind.  A.  680.  91  NE  268; 
Kentucky,  etc..  Bridge  Co.  v.  Quin- 
kert, 2  Ind.  A.  244,  28  NE  3S8. 

La. — Julien  v.  The  Wade  Hampton, 
27  La.  Ann.  377. 

Mass, — Perkins  v.  Bay  State  R. 
Co.,  228  Mass.  235.  Ill  NE  717. 

Pa. — Pearn  v.  West  Jersey  Ferry 
Co..  143  Pa.  122.  22  A  708.  13  L.RA 
366;  Neslle  v.  Second,  etc.,  St's.  Pass. 
R.  Co.,  113  Pa.  300.  6  A  72. 

Tex. — Gulf,  etc..  R.  Co.  v.  Overton. 
101  Tox.  583.  110  SW  736.  19  LRANS 
600  [rev  (Civ.  A.)  107  SW  71]; 
Klrkland  v.  Texaa,  etc..  R.  Co.,  (Civ. 
A.)  140  SW  60S. 

"Common  carriers  of  passengers 
aro  responsible  for  any  negligence 
resulting  In  Injury  to  them,  and  are 


required  in  the  preparation,  conduct 
and  management  of  their  means  of 
conveyance,  to  exercise  every  de- 
gree of  care,  diligence  and  skill, 
which  a  reasonable  man  would  use 
under  such  circumstances.  This  obli- 

f3.tlon  is  Imposed  on  them  as  a  public 
uty,  and  by  their  contract  to  carry 
safely,  as  far  as  human  care  and 
foresight  will  reasonably  admit" 
Freeman  v.  Wilmington,  etc.  Tract. 
Co.,  26  Del.  107,  112.  80  A  1001,  To 
same  effect  Prince  v.  International, 
etc..  R.  Co.,  64  Tex.  144. 

"The  duty  of  a  carrier  Is  to  safely 
carry  passengers.  This  is  a  duty, 
but  not  an  absolute  one.  It  is  true 
that  carriers  of  passengers  are  not 
Insurers  of  the  safety  of  those  whom 
they  undertake  to  carry  against  idl 
the  risks  of  travel,  but  there 
nevertheless  rests  upon  them  this 
general  duty  of  safely  carrying,  The 
adjudged  cases,  and  the  authors  of 
textbooks,  in  stating  the  duty  of  car- 
riers, state  In  general  terms  that 
they  are  under  obligation  to  carry 
safely."  Loulsvlllei,  etc.,  R.  Co,  v. 
Kelly,  92  Ind.  371.  87S,  47  AmR  149. 

[a]  Strict  aooiranta1aUttr<^"Com- 
roon  carriers  of  passengers  should 
be  held  to  a  very  strict  accounta- 
bility for  any  dereliction  of  legal 
duty  which  Increases  the  hazards  and 
dangers  of  travel."  Carter  v.  Mc- 
Dermott, 29  App.  (D.  C.)  146,  160,  10 
LRANS  1103,  ll  AnnCas  601. 

Vroxluate  aad  zemote  eavae  gen- 
erally see  Infra  9  1392. 

74.  See  statutory  provisions.  And 
see  Talllon  v.  Mears.  29  Mont.  161, 
74  P  421,  1  AnnCas  613. 

[al  In  OMaltoma  under  Rev.  L. 
(1910)  9  800  (Comp.  L.  [1909]  9 
429)  a  carrier  of  persons  for  re- 
ward must  use  the  utmost  care  for 
their  safe  carrls^  and  provide 
everything  necessary  therefor  and 
exercise  a  reasonable  degree  of  skill. 
Missouri,  etc.,  R.  Co.  v.  Vandlvere, 
42  Okl.  427.  141  P  799;  St  Louis,  etc., 
R,  Co.  V.  Nichols,  39  Okl.  622.  ISB  P 
159. 

75.  See  infra  !  1826. 

76.  Milwaukee,  etc.,  R.  Co.  v. 
Arms,  91  U.  S.  489,  23  L.  ed.  374; 
The  Steamboat  New  World  v.  King. 
16  How.  (U.  S.)  469.  474,  14  L.  ed. 
1019 ;  Pomroy  v.  Bangor,  etc.,  R. 
Co.,  102  Me.  497,  67  A  661;  Campbell 
V.  Duluth,  etc.,  R.  Co..  107  Minn. 
368.  120  NW  376,  22  LRANS  190; 
Magr&ne  v.  St.  Louis,  etc.,  R.  Co.. 
183  Mo,  119,  81  SW  1158;  Siegrist 
V.  Arnot.  10  Mo.  A.  197  [rev  on  other 

S rounds  86  Mo.  200,  66  AmR  424]. 
ee  also  Bailments  9  67;  Negligence 
[29  Cyc  422]. 

[a]  "The  dJstlnotlons  In  Oegrees 
of  oaire,  (1)  such  as  'slight.'  'ordi- 
nary,' or  'great.'  Is  unscientific  and 
Impracticable,  as  the  law  furnishes 
no  definition  of  these  terms  which 
can  bo  applied  In  practice."  Pomroy 
v,  Bangor,  etc.,  R.  Co..  102  Me.  497. 
499.  67  A  561.  (2)  "It  Is  not  accurate 
to  say.  as  Is  often  said,  that  certain 
classes  of  cases  involve  a  relaxa- 
tion in  the  degree  of  care  exacted, 
or  that  they  constitute  exceptions  to 
the  general  rule  requiring  supreme 
care,     The  degree  of  care  la  the 


For  later  oases,  Osvdopmmts  and  ohangsa  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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Tarioos  forms  of  expression  have  been  used  to  indi- 
cate the  degree  of  care,  skill,  and  diligence  which  a 
carrier  of  passengers  must  exercise  in  transporting 
a  passenger,  sueh  as  that  it  must  exercise  "the  high- 
est degree  of  care,  prudence  and  foresight,"  "  "the 
greatest  possible  care  and  dili^nee,"^^  "the  utmost 
care  and  diligence,""  or  "extraordinary  care  and 
caution.  In  the  proper  use  of  the  term,  how- 
ever, "negligence"  is  simply  the  failure  to  use  the 
amount  of  care,  skill,  and  diligence  required  by 
the  nature  of  the  imdertaking  and  the  circum- 
stances of  the  case,  and  speaking  in  this  sense  of 
the  degree  of  care  required  of  the  carrier  of  pas- 
sengers who  has  intrusted  to  it  the  personal  safety 
of  the  passenger,  it  is  evident  that,  whatever  form 
of  expression  is  used,  the  skill,  care,  and  diligence 
should  be  proportioned  to  the  nature  and  risk  of 
the  undertf^ii^,  in  view  of  the  nature  of  the  means 
of  conveyance  employed,**  and  sometimes  involves 


custom  and  knowledge  actual  or  attributable  to  one 
or  the  other  of  the  parties,''  although  it  has  been 
held  that  the  degree  of  care  required  under  particu- 
lar circumstances  and  conditions  cannot  be  lessened 
by  the  carrier's  custom  in  regard  to  particular  acts." 
Ordinary  caro  imports  all  the  care  which  the 
peeuliu'  circumstances  of  the  place  or  occasion  rea- 
sonably require,  and  this  will  be  increased  or  di- 
minished as  danger  of  accident  or  injury  is  increased 
or  diminished."  Therefore,  while  it  might  be  proper 
in  one  sense  to  say  that  the  care  required  is  that 
which  an  ordinarily  careful  and  prudent  person 
would  exercise  in  such  business,  yet,  on  the  other 
hand,  the  nature  of  the  business  requires  the  use  of 
a  very  high  degree  of  care,  prudence,  and  foresight, 
and  it  would  be  misleading  to  say  that  ordinary  and 
reasonable  care  was  sufficient  to  relieve  the  carrier 
from  the  chai^  of  negligence,'^  although  it  has 
been  held  that,  in  view  of  the  modem  tendency  to 


same.  Cert&in  circumstances  are 
recognized  as  differentiating  the  re- 
sult of  Its  exercise:  that  is,  there 
are  particular  situations  in  which 
commensurate  care  does  not  require 
of  certain  carrier  service  the  same 
tracks,  equipment,  and  operation  as 
ia  exacted  of  main  trunk  tines  oper- 
ating exclusively  passenger  trains. 
Thus  a  passenger  on  a  freight  or 
mixed  train  assumes  all  risks 
reasonably  and  necessarily  Incident 
to  being  carried  by  the  method  which 
he  voluntarily  chooses.  What  the 
law  does  require  is  everything  neces- 
sary to  the  security  of  paasengera, 
consistent  with  the  business  of  the 
carrier  and  the  means  of  conveyance 
employed;  the  highest  degree  of  care 
consistent  with  the  practical  opera- 
tion of  such  train,' "  Campbell  v. 
Duluth,  etc.,  R.  Co.,  107  Minn.  358. 
361.  120  NW  375,  22  LRANS  190.  <3) 
"The  theory  that  there  are  three 
degrees  of  negligence,  described  by 
the  terms  slight,  ordinary  and  gross, 
has  been  Introduced  into  the  common 
law  from  some  of  the  commentators 
on  the  Roman  law.  It  may  be 
doubted  if  these  terms  can  be  use- 
fully applied  In  practice.  Their 
meaning  Is  not  fixed,  or  capable  of 
being  so.  One  degree,  thus  described, 
not  only  may  be  confounded  with 
another,  but  It  is  quite  impracticable 
exactly  to  dlstingui^  them.  Their 
signification  necessarily  varies  ac- 
cording to  circumstances,  to  whose 
Influence  the  courts  have  been  forced 
to  yield,  until  there  are  so  many  real 
exceptions  that  the  rules  themselves 
can  scarcely  be  said  to  have  a  gen- 
eral operation.  In  Storer  v.  Gowen, 
18  Me.  174,  the  Supreme  Court  of 
Maine  say:  'How  much  care  will, 
in  a  given  oase^  relieve  a  party  from 
the  imputation  of  gross  negligence, 
or  what  omission  will  amount  to  the 
charire,  is  necessarily  a  question  of 
fact,  depending  on  a  great  variety  of 
circumstances  which  the  law  cannot 
exactly  deflnsi.'  Mr,  Justice  Story, 
(Bailments,  i  11),  says:  'Indeed, 
what  Is  common  or  ordinary  dili- 
gence is  more  a  matter  of  fact  than 
of  law.'  If  the  law  furnishes  no 
deflnitlon  of  the  terms  gross  negli- 
gence, or  ordinary  negligence,  which 
can  be  applied  In  practice,  but  leaves 
it  to  the  Jury  to  cletermln«.  In  ea«di 
case,  what  the  duty  was,  and  what 
omlssiona  amount  to  a  breach  of  it. 
It  would  seem  that  Imperfect  and 
confaBsedly  unsuccessful  attempts  to 
defltie  that  duty,  had  better  be  aban- 
doned. Recently  the  judges  of 
several  courts  have  expressed  their 
dlsaoprobatlon  of  these  attempts  to 
fix  the  degrees  of  diligence  by  legal 
definitions,  and  have  complained  of 
the  impracticability  of  applying 
them,  Hlnton  v.  DIbbln.  S  Q.  B. 
146.  42  ECV  847,  114  Reprint  253: 
Wilson  V.  Brett.  11  M.  &  W.  113,  162 
Reprint  737;  Wyld  v.  Plckford.  8 
M.  ft  W.  443,  151  Reprint  1113.  It 
must  be  confessed  that  the  dlfllcultr 
In  deflnluff  gross  ne^lffenoe.  whlcb 


Is  apparent  In  perusing  such  cases 
as  Tracy  v.  Wood,  24  F.  Csls.  No. 
14,130,  3  Mason  132,  and  Foster  v. 
Bssex  Bank,  17  Mass.  479,  9  AmD 

168.  would  alone  be  sumclent  to 
Justify  these  complaints.  It  may  be 
added  that  some  of  the  ablest  com- 
mentators on  the  Roman  law.  and  on 
the  civil  code  of  France,  have  wholly 
repudiated  this  theory  of  three  de- 
grees of  dlligenoe,  as  unfounded  in 

firtnclples  of  natural  justice,  useless 
n  praottce,  and  presenting  Inextri- 
cable embarrassments  ana  difficul- 
ties. See  Toullier's  Droit  Civil,  6th 
vol.  p.  239,  &c,;  11th  vol.  p.  203.  &c. 
Makeldey.  Man.  Du  Droit  Romain,  191. 
&c."  The  New  World  v.  King,  16 
How.  (U.  S.)  469,  474.  14  L.  ed.  1019. 
77.  See  infra  j  12B6. 
7B.  Philadelphia,  etc..  R.  Co.  v. 
Derby,  14  How.  (U.  S.)  468,  14  L. 
ed.  602. 

"When  carriers  undertake  to  con- 
vey persons  by  the  powerful  but 
dangerous  agency  of  steam,  public 
policy  and  safety  require  that  they 
be  held  to  the  greatest  possible  care 
and  diligence.  And  whether  the  con- 
sideration for  such  transportation  be 
pecuniary  or  otherwise,  the  personal 
safety  of  the  passengers  should  not 
be  left  to  the  sport  of  chance  or  the 
negligence  of  careless  agents.  Any 
negligence.  In  such  cases,  may  well 
deserve  the  epithet  of  'gross.' " 
Philadelphia,  etc..  R.  Co.  v.  Derby.  14 
How.  (U.  S.)  468.  486.  14  L.  ed.  602. 

79.  See  infra  text  and  note  91. 

80.  See  Infra  i  1298. 

81.  U.  S. — Carter  v.  Kansas  City 
Cable  R.  Co..  42  Fed.  37. 

Del. — Wittlngton  v.  Philadelphia, 
etc.,  R.  Co.,  93  A  663;  Smithers  v. 
Wilmington  City  R.  Co.,  22  Del.  422, 
«7  A  167;  MacPeat  v.  Philadelphia, 
etc.  R.  Co..  21  Del.  52,  62  A  898. 

Fla. — Florida  R.  Co.  v.  Dorsey,  69 
Fla.  260.  52  S  963. 

111. — Mumaugh  v.  Chicago  City  R. 
Co.,  180  111.  A.  229;  Sorenson  v.  Illi- 
nois Cent.  R.  Co..  155  111.  A.  606. 

Ind. — Jeffersonvllle,  etc.,  R.  Co.  v- 
Riley,  39  Ind.  568. 

Kan, — Jones  v,  Atchison,  etc.,  R. 
Co..  98  Kan.  133,  167  P  399. 

Me. — Knight  v.  Portland,  etc.,  R, 
Co..  66  Me.  234.  96  AmD  449. 

Mass. — Chaffee  v.  Consolidated  R. 
Co.,  196  Mass.  484.  82  NB  497;  Egan 
V.  Old  Colony  St.  R.  Co.,  196  Mass. 

169.  80  NE  696. 

Minn. — Campbell  v.  Dulath,  etc.,  R. 
Co..  107  Minn.  368,  120  NW  375,  22 
LRANS  190. 

Mo, — Brady  v.  Springfield  Tract. 
Co.,  140  Mo.  A.  421,  124  SW  1070. 

N.  T. — Carroll  v.  Staten  Island  R. 
Co.,  58  N.  T.  126,  17  AmR  221. 

vt. — Parker  v.  Boston,  etc.,  R.  Co., 
84  Vt.  329,  79  A  866. 

Han. — labtster  v.  Dominion  Fish 
Co..  19  Man.  430, 

"The  care  to  be  exercised  by  car- 
riers of  passengers  should  have  due 
reference  to  the  nature  of  the  road 
operated,  the  extent  of  its  passenger 
trafltc,  Itft  cmpmxAtr  and  ntness  to 


transport  passengers,  and  -to  like 
considerations."  Campbell  v.  Dututh. 
etc..  R.  Co..  107  Minn.  368,  361.  120 
NW  375.  22  LRANS  190. 

[a]  "The  standard  oare  .  .  ,  has 
proper  regard  to  the  circumstances; 
that  is  to  say.  in  reference  to  every 
particular,  the  highest  degree  of  care 
which  can  be  exercised  in  that  par- 
ticular, with  a  reasonable  regard  to 
the  nature  of  the  undertaking  and 
the  requirement  of  .the  business  in 
all  other  respects,  must  be  exer- 
cised." Campbell  v.  Duluth,  etc.,  R. 
Co..  107  Minn.  358.  360,  120  NW  375, 
22  LRANS  190. 

[b]  "The  phrase,  'highest  degree 
of  oare,'  which  has  come  to  be  used 
commonly  as  expressing  the  duty  of 
a  common  carrier  towards  its  pas- 
sengers, when  accurately  analyzed, 
means  only  that  degree  of  caution 
which  is  reasonable  in  view  of  the 
relation  of  the  parties  and  the  fatal 
consequences  which  may  ensue  from 
breach  of  this  duty."  Buckley  v. 
Boston  Elevated  R.  Co.,  215  Mass.  60, 
64,  102  NE  75. 

[c]  Slstlnotloa  between,  degree  of 
oare  on  passenger  and  freight  trains. 
—It  has  been  held  that  the  degree  of 
care  required  of  carriers  and  their 
servants  on  passenger  trains  la 
greater  than  that  required  on  freight 
trains,  where  certain  accommodations 
have  been  provided  for  passengers. 
Reber  v.  Bond.  38  Fed.  822.  See  also 
infra  j  1304, 

83.  Sorenson  v.  Illinois  Cent.  R. 
Co..  155  111.  A.  606. 

83.  Brady  v.  Springfleld  Tract. 
Co.,  140  Mo.  A.  421.  124  SW  1070; 
International,  etc.,  K.  Co.  v.  Cruse- 
turner,  44  Tex.  Civ.  A.  181,  98  SW 
433 

[a]  Tralght  train^The  fact  that 
It  was  customary  for  the  employees 
of  a  carrier.  In  the  operation  of  its 
freight  trains,  to  a«t  as  was  done  at 
the  time  a  passenger  on  a  freight 
train  was  injured  did  not  relieve  the 
carrier  of  the  duty  of  exercising  the 
degree  of  care  Imposed  on  it  by  law. 
under  the  circumstances  existing  at 
that  time.  International,  etc..  R.  Co. 
V.  Crusetumer,  44  Tex.  C^v.  A,  181,  98 
SW  423. 

84.  Braunsteln  v.  Peoples  R.  Co., 
26  Del.  55,  78  A  609:  MacFeat  v, 
Philadelphia,  etc.,  R.  Co.,  21  Del.  62, 
62  A  898. 

[a]  Kanagemeat  of  maA 
oaxB<— The  term  "ordinary  care," 
when  applied  to  the  management  of 
railroad  engines  and  cars  In  motion, 
imports  all  care  whl<^h  the  peculiar 
olrcumetances  of  the  place  or  occa- 
sion reasonably  require,  and  this  will 
be  Increased  or  dlminl^ed  according 
as  ordinary  liability  to  danger  and 
accident  and  to  do  Injuiy  to  others 
is  Increased  or  diminished  In  the 
movement  and  management  of  such 
engines  and  cars.  MacFeat  v.  Phila- 
delphia, etc.,  R.  Co.,  21  Del.  52,  86, 
62  A  S98. 
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refuse  to  leeognise  d^raes  of  n^^igenoef  the  care 
required  of  the  carrier  may  be  en>reBsed  by  the 
teiias  "due  care,"  "reasonable  care,  or  "ordinary 
care,'"*  particularly  in  regard  to  dangers  whieh 
are  not  usually  incident  to  the  mode  of  conveyance 
used."'  A  railroad  company  owes  to  a  passenger  a 
different  .and  a  higher  d^^ree  of  care  than  to  mere 
trespassers  or  strangers,  or  to  travelers  at  high- 
way crossings,"  or  to  one  of  its  servants."* 

1296]  b.  Highest  Deigree  of  Oare,  Skill,  and 

Ky. — Brown  v.  liouisvllle  R.  Oo„ 
63  SW  1041.  21  KyL.  99fi. 

Mo. — GroBhons  v.  Bt.  I<ouls  United 
Rys.  Co..  142  Ho.  A.  718.  121  SW 
1084. 

Pa. — Smedley  v.  Hestonvllle,  etc.. 
Pa^s.  R.  Co..  1S4  Pa,  620,  39  A  644. 

Tex. — Intema-tlonal.  etc.,  R.  Co, 
V.  MulIHten,  10  Tex.  Civ,  A.  663,  32 
SW  162. 

[a]  m  QallfomlA,  under  Civ. 
Code  8  2100,  requiring  from  a  car- 
rier of  pamenerers  the  exercise  of 
the  utmost  care  and  dfUgence,  the 
standard  of  care  required  from  the 
conductor  and  the  motorman  Is  not 
that  of  a  reasonably  prudent  man. 
Frost  V,  Los  Angeles  R.  Co.,  166  Cal, 
36E,  1S2  P  442. 

[b]  lutrnotion. — An  Instruction 
requiring  of  the  carrier's  servants 
the  use  of  only  ordinary  care  to  pre- 
vent Injury  to  a  passenger  calls  for 
a  standard  of  care  below  the  legal 
requirement-  Brown  v.  Louisville  R. 
Co..  63  SW  1041,  21  KyL  996;  Gro- 
shong  v.  United  R.  Co.,  142  Mo.  A. 
218.  121  SW  1084. 

86.  Me. — Pomroy  v.  Bangor,  etc., 
R.  Co.,  102  Me.  497,  67  A  661;  Ray- 
mond V.  Portland  R.  Co..  100  Me. 
629,  633,  62  A  602,  3  LRANS  94  and 
note.  _ 

Mass. — Thayer  v.  Old  Colony  St.  R. 
Co..  214  Mass.  234,  101  NE  368.  44 
LRANS  1126,  AnnCasl914B  865. 

Mich. — McCormIck  v.  Detroit,  etc., 
R.  Co.,  141  Mich.  17,  104  NW  890. 

Minn. — Beem  v.  St.  Paul  City  R. 
Co..  77  Minn.  508.  80  NW  638,  778. 

N.  T. — Nolton  V.  Western  R.  Corp.. 
IB  N.  T.  444,  69  AmD  623, 

[a]  "Ordmarr  care,  under  tlw  dis 
ovmtrtaAces,  U  xnm  leffu  stamdard  ( 1 ) 
in  all  cases.  The  significance  of  the 
term  "ordinary  care'  varies  with  the 
attendant  and  surrounding  circum- 
stances. This  care  is  to  be  exercised 
by  the  carrier  of  passengers  at  all 
times  when,  and  at  all  places  where 
the  parties  are  in  relation  of  pas- 
senger and  carrier,  whether  during 
transit,  at  the  station,  upon  plat- 
forms or  in  waiting  rooms,  and  It  ap- 
plies to  all  matters  which  pertain  to 
the  business  of  the  carrier  of  pas- 
sengers." Pomroy  v.  Bangor,  etc.,  R, 
Co.,  102  Me.  497.  499.  67  A  561.  (2) 
"The  standard  of  care  required  as  be- 
tween passenger  and  carrier,  while 
spoken  of  as  the  highest  degree  of 
care,  is  reasonable  or  due  care  un- 
der the  circumstances."  "Riayer  v. 
Old  Colony  St.  R.  Co.,  214  Mass.  234, 
236.  101  NE  368,  44  LRANS  1125.  Ann 
Casl914B  866. 

[b]  D*rT«M  of  nsgllffnice. — If  the 
degrees  oi  negligence  which  have 
sometimes  been  recognised  In  defin- 
ing the  liability  of  a  bailee  were  ap- 
plied to  carriers  of  passengers,  then 
no  doubt  It  would  be  proper  to  say 
that  a  carrier  of  passengers  for  hire 
would  be  liable  for  ordinary  negli- 
gence only,  and  some  courts  have 
used  language  to  that  effect,  refer- 
ring  to  negligence  as  the  failure  to 
use  ordinary  and  reasonable  care. 
Reem  v.  St.  Paul  City  R.  Co..  77 
Mtnn.  603.  80  NW  688,  778;  Nolton  v. 
Western  R.  Corp..  IB  N.  T.  444,  «9 
AmD  623;  BufHt  v.  Troy,  etc.  R,  Co., 
36  Bsrb.  (N.  T.>  420.  Bee  also  Bail- 
ments is  B7,  68. 

87.  Cnlcago.  etc..  R.  Co.  v.  PIlIs- 
bury,  123  Ilf.  8,  14  NB  22.  6  AmSR 


Diligence— (1)  In  0«n«ra],  In  a  great  majority  of 
the  eases  it  is  stated  that  the  carrier,  particularly 
in  ease  of  a  railroad  company,  must  exercise  the 
utmost  care  and  diligence,  or  the  highest  d^ree  of 
care,  prudence,  and  foresight  for  the  passenger's 
safety;'*  or  by  another  form  of  expression,  the  high- 
est d^^ee  of  eare  whioh  would  be  used  by  a  per- 
son of  great  prudence  in  view  of  the  nature  and  the 
risks  of  the  business  under  the  same  or  similar  eir- 


483;  "Chicago,"  efc,  R.  Co.  v.  Murphy. 
99  III.  A.  126  [aff  198  III.  462,  «4 

mi]. 


[a]  THMKvn  not  usnaUjr  laolOMit 
to  mod*  ox  travel. — The  safety  of 

passengers  requires  the  strict  and 
rigid  observance  on  the  part  of  car- 
riers by  rail  or  otherwise  of  all 
means  which  are  likely  to  prevent 
danger  to  passengers,  "but  as  to  dan- 
gers and  perils  not  incident  to  ordi- 
nary perils  by  any  mode  of  travel, 
the  rule  of  liability  imposed  upon  the 
carrier  of  passengers  oy  law  is  less 
stringent."  It  must  not,  however, 
omit  any  care  to  discover  and  pre- 
vent danger  to  a  passenger,  where 
foresight  on  Its  part  is  reasonable 
and  practicable,  Chicago,  etc.,  R.  Co. 
V.  Flllsbury,  123  111.  9,  14  NE  22.  6 
AmSR  483. 

88.  Delaware,  etc.,  R.  Co.  v.  Price, 
221  Fed,  848,  1S7  CCA  406  [certiorari 
den  238  U.  636,  35  SCt  939,  69  L. 
ed.  16001;  JeffersonviUe,  etc.,  R.  Co. 
V.  Riley,  39  Ind.  568;  Baltimore,  etc, 
R.  Co.  V.  State,  29  Md.  262.  96  AmD 
628. 

"The  duty  owing  by  a  railroad 
company  to  a  passenger,  actually  or 
constructively  In  Its  care,  is  of  such 
a  character  that  the  rules  of  law 
regulating  the  conduct  of  a  traveler 
upon  the  highway  when  about  to 
cross  and  the  trespasser  who  vent- 
ures upon  the  tracks  of  a  railroad 
company  are  not  a  proper  criterion 
by  which  to  determine  whether  or 
not  a  passenger  who  sustains  injury 
in  going  upon  the  tracks  of  the  rail- 
road was  guilty  of  contributory  neg- 
ligence. A  railroad  company  owes 
to  one  standing  towards  It  in  the  re- 
lation of  a  passenger  a  different  and 
higher  degree  of  care  from  that 
which  is  due  to  mere  trespassers  or 
strangers,  and  It  Is  conversely 
equally  true  that  the  passenger  un- 
der given  conditions,  has  a  right  to 
rely  upon  the  exercise  by  the  road 
of  care:  and  the  question  of  whether 
or  not  he  Is  negligent,  under  all  cIt^ 
cumstances.  must  be  determined  on 
duecqnsideraUon  of  the  obligations  of 
both  the  company  and  the  pas- 
senger." Warner  v.  Baltimore,  etc., 
R.  Co.,  168  U.  S.  339.  346,  18  SCt  68. 
42  L.  ed.  491  [quot  Delaware,  etc.,  R. 
Co.  v.  Price.  221  Fed.  848,  856.  187 
CCA  406  (certiorari  den  238  IT.  S. 
636.  36  SCt  939.  69  L.  ed.  1600)]. 

89.  Washington,  etc..  R.  Co.  V. 
Vaughan,  111  Va.  786,  69  8S  108S. 

90.  Sliva  V.  Boston,  etc.,  R.  Co.. 
204  Mass.  63.  90  NE  547. 

91.  U.  a. — Pennsylvania  Co.  v. 
Roy,  102  U.  S.  461.  26  L.  ed.  141; 
Irvine  v.  Delaware,  etc.,  R.  Co..  184 
Fed.  664.  106  CCA  600;  Columbia, 
etc.,  R.  Co.  V.  Means,  136  Fed.  83,  68 
CCA  651;  Trumbull  v.  Erlckson,  97 
Fed.  891.  38  CCA  536;  Hazard  v.  Chi- 
cago, etc.,  R.  Co.,  11  F.  Cas.  No. 
6,276,  1  Blss.  603:  The  Orlflamme.  IB 
P.  Cas.  No.  10,672,  3  Sawy.  397. 

Ala. — Nashville,  etc.  R.  Co.  v. 
Crosby,  70  S  7;  Seaboard  Air  Line  R. 
Co.  v.  Mobley,  69  S  614;  Alabama 
Great  Southern  R.  Co.  v.  Robinson, 
183  Ala.  265.  62  B  813;  Louisville, 
etc..  R.  Co.  V.  Dilbum.  178  Ala.  600. 
59  S  488;  Culberson  v.  Empire  Coal 
Co..  166  Ala.  41«.  47  S  2S7;  Birming- 
ham R.,  etc.,  Co.  V.  Sawyer.  156  Ala 
199,  47  8  67.  19  LRANS  717:  I..ouIs- 
vlUe,  etc..  R.  Co.  v.  Mulder,  149  Ala. 
676,  42  S  742;  Southern  R.  Co.  v. 
Crowder,  180  Ata.  256.  30  S  692. 

Ark. — Arkansas  Cent.  R.  Co.  v.  Jan- 
son,  90  Ark.  494,  119  SW  648;  St. 
Louis,  etc.,  R.  Co,  v.  Green,  86  Ark. 
117.   107    SW  168.    14   LRANS  1148; 


Eureka  Springs  R  Co.  v.  Timmons, 

61  Ark.  459.  11  SW  690;  George  v. 
St,  I^uis,  etc..  R.  Co.,  34  Ark.  618. 

Cal. — Valente  v.  Sierra  R.  Co.,  158 
Cal,  412,  111  P  95;  Bonneau  v.  North 
Shore  R,  Co..  162  Cal.  406.  93  P  106. 
12K  AmSR  68;  Kline  v.  Santa  Bar- 
bara Cons.  R.  Co„  160  Cal.  741.  90  P 
125;  Osgood  v.  Los  Angeles  Tract 
Co..  187  Cal.  280,  70  P  169.  92  AmSR 
171  (under  Civ.  Code  J  2100>;  Nagle 
v.  California  South.  R.  Co..  88  Cal. 
86,  25  P  1106;  Wheaton  v.  North 
Beach,  etc.  R.  Co..  36  Cal.  690;  May 
V.  Hanson.  6  Cal.  360,  63  AmD  136; 
Ball  V.  American  Transfer  Co.,  21 
Cal.  A.  437.  132  P  82;  Nilson  v.  6ak- 
land  Tract.  Co.,  10  Cal.  A.  103.  101  P 
418;  Maxwell  v.  Fresno  City  R.  Co., 

4  Cal.  A.  74B,  89  P  867;  Griffin  v.  Pa- 
ciac  Electric  R.  Co..  1  Cal.  A.  678.  82 
P  1084. 

Colo. — ^Atchison,  etc.,  R,  Co.  v. 
Shean.  18  Colo.  368,  33  P  108,  20 
LRA  729;  Denver,  etc.  R.  Co.  v. 
Hodgson.  18  Colo.  117,  31  P  954; 
Kansas  Pac  R.  Co.  v.  Miller,  2  Colo. 
442. 

Bla. — Florida  East  Coast  R.  Co.  v. 
Carter,  67  Fla.  836.  66  S  254.  AnnCas 
1916C  1299;  Pelot  v.  Atlantic  Coast 
Line  R.  Co^  60  Pla  159.  63  S  937; 
Florida  R.  Co.  v.  Dorsey,  59  Fla.  260, 

62  S  968. 

111. — Chicago,  etc,  R.  Co.  v.  George, 
19  III.  510,  71  AmD  289:  Chicago  City 
R.  Co.  V.  Shreve,  128  111.  A.  462  IbS. 
226  111.  530.  80  NE  1049]:  Merchant 
v.  South  Chicago  City  R.  Co„  104  111. 
A.  122;  West  Chicago  St.  R.  Co.  v. 
Nash,  64  111.  A.  648  [aft  166  111.  528, 
46  NE  1082];  West  Chicago  St.  R. 
Co.  V.  Lyon,  67  111.  A.  536  [aff  157 
111,  693,  42  NE  65];  Atchison,  etc,  R. 
Co,  V.  Elder.  60  III.  A.  276  [aff  149 
III.  173.  36  NE  666]. 

Ind. — Lake  Erie,  etc,  R,  Co.  v. 
Huffman,  177  Ind.  126.  97  NE  434. 
AnnCasl914C  1272;  Cleveland,  etc.,  R. 
Co.  V.  Henry.  170  Ind.  94.  88  NE  710 
[rev  (A.)  80  NE  686];  IProthero  v. 
Citizens'  St.  R.  Co.,  134  Ind.  431,  33 
NE  765;  Louisville,  etc..  R.  Co.  v. 
Snyder,  117  Ind.  485,  20  NE  284.  10 
AmSR  60.  8  LRA  434:  Anderson  v. 
Scholey.  114  Ind.  558,  17  NE  125; 
Louisville,  etc,  R.  Co.  v.  Pedlgo,  108 
Ind.  481,  8  NE  627;  Gillenwater  v. 
Madison,  etc.  R.  Co.,  6  Ind.  339.  61 
AmD  101;  Southern  R.  Co.  v.  Bm- 
merson,  52  Ind.  A.  403,  98  NE  89S; 
Terre  Haute  Tract.,  etc,  Co.  v. 
Payne.  45  Ind.  A.  132,  89  NE  413; 
Knauss  v.  Lake  Erie,  etc..  R.  Co.,  29 
Ind.  A.  216,  64  NE  95;  Hammond, 
etc.,  R.  Co.  V.  Spyzchalskl.  17  Ind. 
A.  7,  46  NE  47:  Evansvllle,  etc.,  R. 
Co.  V.  Athon,  6  Ind.  A.  295.  33  NB 
469.  61  AmSR  S03. 

Iowa. — Weber  v.  Chicago,  etc.,  R. 
Co.,  151  NW  862;  Fitch  v.  Mason 
City.  etc..  Tract.  Co..  124  Iowa  665, 
100  NW  618;  Moore  v.  Des  Moines, 
etc,  R.  Co..  69  Iowa  491,  30  NW  61: 
Keliow  V.  Central  Iowa  R.  Co.,  S8 
Iowa  470.  23  NW  740,  27  NW  466. 

Kan. — Union  Pac.  R.  Co.  v.  Hand. 
7  Kan.  S80. 

Ky. — Louisville,  etc,  R.  Co.  tr. 
Mitchell.  162  Ky.  261.  172  SW  B27: 
Chesapeake,  etc.,  R.  Co.  v.  Burke,  147 
Ky.  694.  145  SW  270,  AnnCaslilSD 
208;  Louisville,  etc.,  R.  Co.  v.  Rltter, 
8B  Ky,  368.  %  SW  691.  9  KyL  22: 
Illinois  Cent.  R.  Co.  v.  Sandusky,  14 
KyL  767. 

La. — Lancon  v.  Morgan's  Louts.* 
iana,  etc.,  R..  etc..  Co.,  127  La.  1,  B3 

5  365. 


For  later  oasts,  OsTslopmeats  and  ohaoffM  In  the  law  see  cumulative  Annotations,  aame  title,  pac*  andJic^e  nuinber. 
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cumstauces.'^  Again  the  rule  has  been  stated  that 
the  carrier  is  required  to  do  all  that  human  sagacity 
and  fores^ht  can  do  tinder  the  circtunstances,  in 


view  of  the  character  and  mode  of  conveyanoe 
adopted;  to  prevent  injury  to  i>asseiigers,  the  carrier 
being  held  liable  for  the  slightest  negligence  vith 


Ma. — Maxfleld  v.  Maine  Cent.  R. 
Co.,  100  Me.  79,  60  A  710:  Knlvht  t. 
Portland,  etc,  k.  Co.,  56  Me.  294.  96 
AmD  449. 

Md. — ^Philadelphia,  etc.,  R.  Co.  v. 
Allen,  102  Md.  110.  62  A  245;  West- 
ern Maryland  R.  Co.  v.  Shivers,  101 
Md.  391,  61  A  618:  Baltimore,  etc.,  R. 
Co.  V.  Swann,  81  Md.  400,  32  A  175. 
31  LRA  313;  Pfailadelphia.  etc.,  R. 
Co.  V.  Anderson,  72  Md.  619,  20  A  2, 
20  AmSR  483.  8  LRA  673  and  note; 
Baltimore,  etc..  Turnp.  Road  v.  Leon- 
hardt,  66  Md.  70.  5  A  346,  59  AmR 
156:  Baltimore,  etc.,  R,  Co.  v.  State. 
60  Md.  449;  Baltimore,  etc.,  R.  Co.  v. 
State,  29  Md.  262,  96  AmD  628;  Balti- 
more, etc.,  R.  Co.  V.  Brelnlff,  25  Md. 
378.  90  AmD  49. 

Mass. — Thayer  v.  Old  Colony  St.  R. 
Co.,  214  Mass.  234,  101  NB  368,  44 
LRAXS  112G,  AnnCasl914B  865; 
Donahoe  v.  Boston  El.  R.  Co.,  214 
Mass.  70,  100  NE  1033;  Steverman  v. 
Boston  EI.  R.  Co.,  205  Mass.  508,  91 
NE  919;  Tompkins  v.  Boston  El.  R. 
Co..  201  Mass.  114,  87  NE  488,  131 
AmSR  392^20  L.RANS  1063;  Seattle 
V.  Boston  E).  R.  Co.,  201  Mass.  3,  8S 
NE  920;  Whlto  v.  Pltchburff  R.  Co.. 
136  Mass.  321. 

Mich. — Marshall  v.  Wabash  B.  Co.. 
184  Mich.  693,  151  NW  696;  Toumans 
V.  Padden,  1  Mich.  N.  P.  127. 

Mtnn. — ^Farrell  v.  Great  Northern 
R.  Co.,  100  Minn.  261.  Ill  NW  388, 
9  X.RANS  1113;  Olson  t.  Chlcaeo, 
etc.,  R.  Co.,  94  Minn.  241.  102  NW 
449. 

Miss. — ^Whlte  V.  Illinois  Cent.  R. 
Co..    97   Miss.   »1,   62   8   449.   56  S 

£98. 

Mo. — Becker  v.  Lincoln  Real  Est., 
etc..  Co..  174  Mo.  246.  73  SW  681; 
O'Rourke  V.  Llndell  R.  Co.,  142  Mo. 
342.  44  SW  254;  Smith  v.  ChlcasTo, 
etc..  R.  Co.,  108  Mo.  243,  18  SW 
971;  O'Connell  v.  St.  Louis  Cable, 
etc..  R.  Co..  106  Mo.  482,  17  SW 
494;  Furnish  v.  Missouri  Pac  R,  Co.. 
102  Mo.  438,  13  SW  1044.  22  AmSR 
781;  Qllson  v.  Jackson  County  Horse 
R.  Co..  76  Mo.  282;  Patterson  v. 
Sprlncrlleld  Tract  Co.,  178  Mo.  A. 
250.  168  SW  955;  Cooke  v.  Sprinp- 
fleld  Tract  Co..  144  Mo.  A.  451.  129 
SW  265;  Martin  v.  Missouri  Fac. 
R.  Co..  137  Mo.  A.  694,  119  SW 
444;  Wills  V.  Atchison,  etc.,  R.  Co., 
133  Mo.  A.  625,  113  SW  713;  Ham- 
ilton V.  Metropolitan  St.  R.  Co.,  114 
Mo.  A.  504,  89  SW  893;  Holland  v. 
St.  Louis,  etc.,  R.  Co.,  105  Mo.  A. 
117.  79  SW  508;  FllUngham  v.  St 
Louis  Transit  Co.,  102  Mo.  A.  673, 
77  SW  314;  Tillman  v.  St.  Louis 
Transit  Co.,  102  Mo.  A.  553,  77  SW 
320;  Muth  v.  St.  Louis,  etc^  R. 
Co..  87  Mo.  A.  422.  But  see  Free- 
man V.  Metropolitan  St.  R.  Co.,  95 
Mo.  A.  94,  68  SW  1057  (holding  that 
an  Instruction  reaulrlng  of  a  carrier 
"the  exercise  of  the  utmost  human 
skill,  diligence  and  foresight"  was  er- 
roneous). 

Mont. — Kennon  v.  Gilmer,  6  Mont. 
257.  5  P  847.  51  AmR  45;  Ryan  v. 
Gilmer.  2  Mont.  517,  4  KyL  161, 
25  AmR  744. 

Nebr. — Qulmby  v.  Bee  Bldg.  Co., 
87  Nebr.  198,  127  NW  118,  i38 
AmSR  477. 

N.  H. — Taylor  v.  Grand  Trunk  R. 
Co..  48  N.  H.  304.  2  AmR  229. 

N.  J. — Rivers  v.  Pennsylvania  R. 
Co..  83  N.  J.  L.  613,  83  A  883  [rev 
SO  N.  J.  L.  217,  76  A  45S];  Klwocska 
V.  Public  Service  R.  Co.,  32  N.  J. 
It.  J.  144:  Sparks  v.  Cltlsens  Coach 
Co..  «  N.  J.  L.  J.  36E. 

N.  T.— Barrett  v.  Third  Ave.  R. 
Co.,  46  N.  T.  628  [alt  81  N.  T.  Super. 
6C8.  8  AbbPrNS  206]:  Maverick  v. 
Slghth  Ave.  R.  Co.,  3«  N.  T.  378; 
Xoehne  v.  New  Toi*.  etc..  R.  Co., 
22  App.  r>lv.  419.  62  NTS  1088  [aft 
166  N.  Y.  60S,  68  NE  10891; 
Oanlard  v.  Rochester  City,  etc.,  R. 
Co.,  60  Hun  22  [alt  121  N.  T.  6G1 
mem.  24  NE  1092  mem];  Caldwell  v. 
Murphy.  8  N.  T.  Super.  233  [afl  11 


N.  Y.  416];  Dlabola  v.  Manhattan  R. 
Co.,  15  Daly  470  [aff  134  N.  Y.  686 
mem,  21  N&  628  mem];  Landers  v. 
Staten  Island  R.  Co..  13  AbbPrNS 
338;  Gonzales  v.  New  York,  etc.,  R. 
Co.,  39  HowPr  407;  Oliver  v.  New 
York,  etc.,  R.  Co..  1  'Edm.  Sel.  Cas. 
689. 

Oh. — Interurban  R.,  etc.,  Co.  v. 
Hancock,  76  Oh.  St.  88,  78  NB  964, 
116    AmSR   710,    6    LRANS   997,  8 

AnnCas  1036. 

OkL— Midland  Valley  R.  Co.  v.  Hll- 
liard,  148  P  1001;  Missouri,  etc.,  R. 
Co.  v.  Vandlvere,  42  Okl.  427,  141  P 
799;  Atchison,  etc.,  R.  Co.  v.  Cal- 
houn, 18  Okl.  75,  89  P  207,  11  AnnCas 
S81;  Chicago,  etc..  R  Co.  v.  Stlbbs, 
17  Okl.  97,  87  P  293. 

Pa. — Lalng  v.  Colder,  8  Pa.  479, 
49  AmD  633;  Conroy  v.  Pennsylvania 
R.  Co.,  1  Plttsb.  440. 

S.  C. — Bunch  V.  Charleston,  etc.,  R. 
Co.,  91  S.  C.  139,  74  SE  363:  Mills 
V.  Atlantic  Coast  Line  R.  Co.,  86 
S.  C.  463,  67  SE  666. 

Tenn. — Southern  R.  Co.  v.  Brooks, 
125  Tenn.  260,  143  SW  62:  Illinois 
Cent.  R.  Co.  v.  Kuhn,  107  Tenn.  106, 
64  SW  202;  East  Tennessee,  etc.,  R. 
Co.  V.  Mitch^  11  Helsk.  400;  Nash- 
ville, etc.,  R.  Co.  V.  Messlno,  1  Sneed 
220. 

Tex. — International,  etc.,  R,  Co.  v. 
Welch,  86  Tex.  204,  24  SW  390,  40 
AmSR  829;  Levy  v.  Campbell,  19  SW 
438;  International,  etc.,  R.  Co.  v.  Hal- 
loren.  63  Tex.  46,  37  AmR  744; 
International,  etc..  R.  Co.  v.  Williams, 
(Civ.  A.)  183  SW  1185:  Galveston, 
etc..  R.  Co.  v.  Bibb,  <Civ.  A.)  172 
SW  178;  St.  Louis  Southwestern  R. 
Co.  v.  Woodall,  (Civ.  A.)  159  SW  1012; 
Texas  Cent.  R.  Co.  v.  Cameron, 
(Civ.  A.)  149  SW  709;  Klrkland  v. 
Texas,  etc..  R.  Co.,  (Civ.  A.j  140  SW 
506;  Dallas  Cons.  Electric  St.  R.  Co. 
V.  Ollmore,  (Civ.  A.)  138  SW  1134; 
Texas  Midland  R.  Co.  v.  Griggs,  (Civ. 
A.)  106  SW  411;  International,  etc., 
R  Co.  V.  Shuford,  36  Tex.  Civ.  A. 
251.  81  SW  1189;  Knauft  v.  San 
Antonio  Tract.  Co.,  (Civ.  A.)  70  SW 
1011;  Houston,  etc.,  R.  Co.  v.  George, 
(Civ.  A.)  60  SW  313;  Pt.  Worth, 
etc.,  R.  Co.  v.  Rogers,  24  Tex.  Civ. 
A.  382,  60  SW  61;  San  Antonio  SL 
R.  Co.  v.  Muth.  7  Tex.  Civ.  A.  443, 

27  SW  762;  Campbell  v.  Cornelius, 
(Civ.  A. )  23  SW  1 17.  But  see 
Williams  v.  International,  etc.,  R.  Co., 

28  Tex.  Civ.  A.  503,  67  SW  1085 
(where  the  correctness  of  the  ex- 
pression requiring  "the  highest  de- 
gree of  oare"  was  Questioned);  Mc- 
carty V.  Houston,  etc.,  R.  Co..  21 
Tex.  Olv.  A.  668.  575.  64  SW  421 
(where  It  was  declared  to  be  error 
to  Instruct  a  jury  that  a  carrier  is 
required  to  exercise  the  "utmost 
degree  of  care"). 

Utah. — Chrlatensen  v,  Oregon  Short 
Line  R.  Co.,  35  Utah  137,  99  P  676, 
20  LRANS  266.  18  AnnCas  1159. 

Vt.— Wiley  V.  Rutland  R.  Co.,  86 
Vt.  604,  86  A  808. 

Va. — Virginia  R.,  etc.,  Co,  v. 
McDemmld^,  117  Va.  862,  86  SE  744; 
Washington,  etc.,  R.  Co.  v.  Trimyer, 
110  Va.  856.  67  SB  631;  Norfolk,  etc.. 
Terminal  Co.  v.  Morris,  101  Va.  422, 
44  SB  719;  Norwalk.  etc.,  R.  Co.  v. 
Tanner,  100  Va.  379.  41  SB  721; 
Richmond  City  R.  Co.  v.  Scott,  86 
Va.  902,  11  SE  404. 

Wash. — Kelly  v.  Navy  Route,  77 
Wash.  148.  127  P  444;  Southard  v. 
Seattle  Electric  Co.,  71  Wash.  484, 
128  P  1063:  Williams  v.  Spokane 
Falls,  etc.,  R.  Co„  89  Wash.  77,  80 
P  1100.  42  Wash.  6B7,  84  P  IIZB. 

W.  Va. — Brogan  v.  Union  Tract. 
Co..  86  SE  7SS;  Mannon  v.  Camden 
Interstate  R.  Co..  66  W.  Va.  554.  49 
SE  450;  Fisher  v.  West  Virginia,  etc., 
R.  Co..  39  W.  Va.  366,  19  SE  678, 
23  LRA  758. 

Eng. — Jackson  v.  ToUett,  2  Stark. 
87.  3  ECL  307. 

"Every  person  who  contracts  for 
the  conveyance  of  others,  la  bound  to 


use  the  utmost  care  and  skill,  and  If, 
through  any  erroneous  Judgment  on 
his  part,  any  mischief  is  occ»8toned, 
he  must  answer  for  the  conse- 
quences." Jackson  t.  Tollett.  2  Stark. 
37,  38,  3  ECL  307. 

[af  This  "mis  of  law  has  its 
foundation  4e«p  in  pnhUo  poUojr.  It 
Is  approve  by  experience,  and  sanc- 
tioned by  the  plainest  principles  of 
reason  and  Justice.  It  is  of  great 
importance  that  courts  of  Justice 
should  not  relax  it."  Indianapolis, 
etc.,  R.  Co.  V.  Horst.  93  U.  B.  291, 
296,  23  L.  ed.  898. 

[b]  In  the  abs«iic«  of  a  special 
contract,  carriers  are  required  to 
carry  passengers  as  safely  as  human 
foresight  and  reasonable  care  will 
permit.  Ryan  t.  GUmer,  2  Mont  617, 
25  AmR  744. 

[c]  Utmost  care  Short  of  warranty 
of  safety.^ — Railroad  companies  In 
the  carrying  of  passengers  are  re- 
quired to  exercise  the  utmost  care 
short  of  a  warranty  of  the  safety  of 
the  passengers;  and  this  rule  Is  not 
only  applied  to  the  vehicles  and 
machinery  emploved  in  the  trans- 
portation, ana  the  employees  in 
charge  of  them,  but  also  to  tne  road- 
bed over  which  the  transportation  is 
to  be  made.  Illinois  Cent.  R.  Co.  v. 
Sandusky.  14  KyL  767. 

[d]  OrittolBm  of  these  saq^rssalowk 
—It  has  been  said  that  expressions 
which  require  carriers  to  exert  the 
"utmost  care  and  prudence"  in  carry- 
ing passengers  are  misleading  If  not 
erroneous.  Wanser  v.  Chippewa  Vat- 
ley  Electric  R.  Co.,  108  Wfe.  819,  84 
NW  423. 

[e]  A  chanlTeiir  of  a  sigbt-seeisr 
antomoMle  which  carries  passengers 
owes  them  the  highest  degree  of  care. 
McFadden  v.  Metropolitan  St.  R.  Co.. 
161  Mo.  A.  652,  143  SW  884. 

[f]  Slight  negUgsBoe. — A  failure 
to  exercise  the  highest  degree  of  care 
constitutes,  not  "gross  negligence," 
but  slight  negligence  only.  Dolphin 
V.  Worcester  Cons.  St.  R.  Co.,  ■  189 
Mass.  270.  76  NE  635;  Sparks  v. 
Citizens  Coach  Co.,  6  N.  J.  L.  J. 
366. 

«.  U.  e.— Thompson  v.  Green,  174 
Fed.  404,  98  OCA  621;  Mackoy  v.  Mis- 
souri Pac.  R.  C^o.,  18  Fed.  236.  6  Mc- 
Crary  538. 

Ala. — Montgomery,  etc..  R.  Co.  v. 
Mallette,  92  Ala.  209.  9  S  363. 

Cal.— Bosqul  v.  Sutro  R.  Co.,  131 
Cal.  890,  63  P  682;  Wheaton  v.  North 
Beach,  etc.,  R.  Co.,  36  Cal.  690. 

Colo. — Colorado,  etc.,  R.  Co.  v.  Mc- 
George,  46  Colo.  15,  102  P  747,  183 
AmSR  43,  17  AnnCas  880. 

Conn. — Anthony  v.  Connecticut  Co., 
88  Cona.  700,  92  A  672;  Ferguson  V. 
Connecticut  Co.,  87  Conn.  652.  89  A 
267;  Kebbe  v.  Connecticut  Co..  85 
Conn.  641,  84  A  829,  AnnOasl»13C 
167;  Fuller  v.  Naugatuck  R.  Co.,  21 
Conn.  557;  Derwort  v.  Loomer,  21 
Conn.  246;  Hall  v.  Connecticut  River 
Steamboat  Co.,  18  Conn.  819. 

Del. — Braunstein  v.  Peoples  R.  Co., 
25  Del.  56.  78  A  609:  MacFeat  v. 
Philadelphia,  etc.,  R.  Co..  21  DeL  88. 
62  A  898. 

Ind. — Thayer  v.  St.  Louis,  etc.,  R. 
Co.,  22  Ind.  26,  86  AmD  409. 

Ky.— Illinois  Cent.  R.  C:o.  t.  Dallas, 
150Ky.  442,  160  SW  626;  Louisville, 
etc.,  R.  Co.  V.  Kemp,  149  Ky.  844, 
149  SW  836;  Brown  v.  Louisville  R. 
Co.,  63  SW  1041,  21  KyL  995;  Louis- 
ville Southern  R.  Co.  v.  Mlnogue,  90 
Ky.  369.  14  SW  867.  12  KyL  278.  29 
AmSR  378;  Louisville  Crity  R.  Co,  t. 
Weams.  80  Ky.  420;  Kentucky  Ctent. 
R.  Co.  V.  McMurtry.  3  KyL  625. 

Mich. — Rathbone  v.  Detroit  United 
R.  Co.,  187  Mich.  586,  164  NW  143. 

Mo. — Wentz  V,  Chicago,-  etc.,  R.  Co.. 
259  Mo.  460.  168  SW  1166,  AnnCas 
1916B  317;  Hagrane  v.  St.  Louis,  etc., 
R.  Co..  183  Mo.  119.  81  SW  1158; 
O'Connell  v.  St.  Louis  Cable,  etc..  R. 
Co.,  106  Mo.  482.  17  SW  494;  Dough- 
erty V.  Missouri  IL  Co„  si  1^,  326; 
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referenee  to  the  exercise  of  such  care,^  although  the 
precautions  to  be  taken  axe  to  be  measured  by  those 
in  general  use.** 

[$  1297]  (2)  Highest  Practical  Oare.  In  view  of 
the  limitations  which  will  be  stated  hereafter,*^  the 
rule  is  probably  more  accurately  stated  as  the  high- 
est d^free  of  care,  prudence,  and  foresight  that  a 
prudent  man  engaged  in  the  business,  as  usually 

GllBon  V.  Jackson  County  Horse  R. 
Co.,  76  Mo.  282;  Allison  v.- St.  Louis, 
etc.,  R.  Co..  157  Mo.  A.  72,  137  SW 
896;  Rice  v.  Chicago,  etc.,  K.  Co.,  153 
Mo.  A.  36,  131  SW  374;  Austin  V.  St. 
Louis,  etc.,  R.  Co.,  149  Mo.  A.  397, 
130  SW  385;  Moorman  v.  Atchison, 
etc.,  R.  Co.,  105  Mo.  A.  711,  78  SW 
1089;  Po8ch  v.  Southern  Electric  R. 
Co.,  76  Mo.  A.  601. 

Mont. — Kennon  v.  Gilmer,  6  Mont. 
257,  5  P  847,  51  AmR  45. 

N.  H. — Taylor  v.  Grand  Trunk  R. 
Co.,  iS  N.  H.  304,  2  AmR  229. 

N.  J. — Hansen  v.  North  Jersey  St. 
R.  Co.,  64  N.  J.  L.  686,  46  A  718;  Scott 
V.  Bergen  County  Tract.  Co.,  63  N. 
J.  L.  407,  43  A  1060  faff  64  N.  J.  L. 
362.  48  A  lllS];  Delaware,  etc.,  R. 
Co.  V.  Dalley,  37  N.  J.  L.  626. 

N.  T.— Maverick  v.  Eighth  Ave.  R. 
Co.,  36  N.  Y.  378,  2  Transcr.  A.  125: 
Bowen  V.  New  York  Cent.  R.  Co.,  18 
N.  Y.  408.  72  AmD  529;  Putnam  V. 
Broadway,  etc.,  R.  Co.,  36  N.  Y. 
Super.  195  [rev  on  other  grounds  65 
N.  Y.  108,  14  AmR  190];  Miller  v. 
Ooean  SS.  Co.,  6  NYSt  664:  Brock- 


conducted,  would  employ,  that  is,  such  care  as  is  rea< 
sonably  practicable;  or  in  otherwords,  such  care,  pru- 
dence, and  foresight  as  can  reasonably  be  exercised 
consistent  with  the  practical  operation  of  the  road 
or  mode  of  conveyance  used,  and  the  exercise  of  its 
business  as  a  carrier,  takii^  into  consideration  the 
circumstances  and  conditions  existing  at  the  time 
and  place  in  question;''  and  in  some  cases  this 


ifoy  V.  Lascala,  1  Bdm.  Sel.  bas.  136. 

R.  I. — Boss  V.  Providence,  etc.,  R, 
Co„  IE  R.  I.  149,  1  A  9. 

Tex. — Levy  v.  Campbell,  19  SW 
438;  International,  etc,  R.  Co.  v.  Wil- 
liams, <Clv.  A.J  183  SW  1185:  Mls- 
Bouri,  etc,  R.  Co.  v.  Kemp,  (Civ.  A.) 
173  8W  632;  Brynlng  v.  Missouri, 
etc..  R.  Ca.  (av.  A.)  167  SW  826; 
Houston,  etc..  R.  Co.  v.  Keeling,  (Civ. 
A.)  142  SW  ICS:  Texas,  etc.,  R.  Co. 
V.  MauKhon,  (Civ.  A.)  139  SW  611; 
Adams  V.  St.  liouls  Southwestern  R. 
Co.,  (Civ.  A.)  137  SW  487;  Pecos, 
etc.,  R.  C:o.  V.  Trower,  61  Tex.  Civ.  A. 
BS,  130  aw  fi88;  Missouri,  etc.,  R. 
Co.  -V.  Harrison,  B6  Tex.  Civ.  A.  '17, 
120  SW  264;  Northern  Texas  Tract. 
Co.  V.  Danforth,  63  Tex.  Civ.  A.  419, 
116  SW  147;  Missouri,  etc.,  R.  Co.  v. 
Stfliroeder,  44  Tex.  Civ.  A.  47.  100  SW 
808;  San  Antonio  Tract  Co.  v.  Parks, 
(Civ.  A.)  93  SW  130  [rev  on  other 

S rounds  100  Tex.  222,  $4  SW  331,  98 
W  llOOIj  St  Louis  Southwestern 
R.  Co.  V.  Parks,  40  Tex.  Civ.  A.  480, 
90  SW  343;  Green  v.  Houston  Elec- 
tric Co.,  40  Tex.  Civ.  A.  260,  89  SW 
442;  Contreras  v.  San  Antonio  Tract. 
Co.,  (Civ.  A.)  83  SW  870:  Tyler  v. 
Texas,  etc.,  R.  Co.,  (Civ.  A.)  79  SW 
1076:  Houston  Electric  Co.  v.  Nelson, 
34  Tex.  Civ.  A.  72,  77  SW  978;  Cen- 
tral Texas,  etc.,  R.  Co.  v.  Smith, 
(Civ.  A.)  73  SW  637;  St.  Louis,  etc., 
R.  Co.  V.  Campbell,  80  Tex.  Civ.  A. 
SS,  69  SW  451;  St.  Louis  Southwest- 
ern R.  Co.  V.  McCuUough,  18  Tex. 
Civ.  A.  534.  45  SW  324;  Garry  v. 
Gulf,  etc.,  R.  Co.,  17  Tex.  Civ.  A.  129, 
42  SW  576;  Gulf.  etc..  R.  Co.  V. 
Brown,  16  Tex.  Civ.  A.  93.  40  SW  608; 
Texas,  etc.,  R.  Co.  v.  Orr,  (Civ.  A.)  81 
SW  696;  Dillingham  v.  Wood.  8  Tex. 
Civ.  A.  71.  27  SW  1074;  Dallas  Cons. 
Tract  R.  Co.  v.  Randolph,  8  Tex.  Civ. 
A.  213.  27  eW  925:  Texas,  etc.,  R. 
Co.  V.  Davidson.  3  Tex.  Civ.  A.  B42, 
21  SW  68;  Texas  Cent.  R.  Co.  v. 
Stuart,  1  Tex.  Civ.  A.  642,  20  SW 
962. 

Wash. — Mueller  v.  Washington 
Water  Power  Co.,  66  Wash.  556,  106 
P  476. 

W.  Va. — Carrlco  v.  West  VlrfElnla 
Cent.,  etc.,  R.  Co.,  36  W.  Va.  389,  14 
SE  12;  Searle  v.  Kanawha,  etc.,  R. 
Co.,  32  W.  Va.  370,  9  SE  248. 

But  see  Parker  v.  Boston,  etc..  R. 
Co.,  84  Vt  329.  79  A  865  (holding 
that  an  instruction,  in  an  action  for 
Injuries  to  a  pa»aenger  by  the  derail- 
ment of  the  train,  that  the  carrier 
must    exercise    the   utmost  caution 


characteristic   of  very  careful  and 

firudent  men,  is  erroneous  as  impos- 
ng  on  the  carrier  too  high  a  decree 
of  care,  the  word  "very"  meaning  ex- 
ceedingly, excessively,  and  the  word 
"excessive"  meaning  exceeding  what 
Is  usual  or  proper). 

[a]  BngUsh  rnlo, — Under  the  rule 
generally  propounded  by  the  English 
courts,  carriers  of  passengers  are 
bound  to  carry  their  passengers 
safely,  but  are  held  only  to  such  care 
and  caution  as  mav  reasonably  be  ex- 
pected to  be  used  oy  reasonable  men. 
Metropolitan  R.  Co.  v.  Jackson,  3App. 
Caa.  193,  18  ERC  677;  Richardson  v. 
Great  Eastern  R.  Co.,  L.  R.  10  C.  P. 
486. 

[b]  Care  and  negligence  are  rela- 
tive terms,  (1)  and  the  degree  of 
caution  required  of  carrier  and  pas- 
senger Is  to  be  estimated  in  a  meas- 
ure by  the  hazard  to  life  and  limb. 
It  Is  always  such  care  and  vig- 
ilance as  a  prudent,  rational  person 
would  exercise  under  like  circum- 
stances. Dougherty  v.  Missouri  R. 
Co.,  81  Mo.  326  [ate  9  Mo.  A.  478]. 
(2)  "The  circumstances  of  each  case 
determine  the  negligence  or  not  of 
the  carrier,  but  It  Is  the  rule  that 
the  carrier  owes  to  every  passenger 
tiie  highest  degree  of  care,  without 
regard  to  age,  sex,  or  bodinr  Infirm- 
ity." International,  etc.,  R.  Co.  v. 
WlllUms,  (Tex.  Civ.  A.)  188  SW 
1186,  1187. 

99.  U.  S. — ^Ramjak  v.  Austro- 
American  SS.  Co.,  186  Fed.  417.  108 
CCJl  339. 

Ala.— NashvlUe,  etc,  R.  Co.  v. 
Crosby,  70  S  7;  Seaboard  Air  Line  R. 
Co.  v.  Moblev,  69  8  614. 

Cal, — Jamison  v.  Ban  Jos^,  etc.,  R. 
Co.,  66  Cal.  SB3;  Sambuck  v.  Southern 
Pac  Co.,  7  Cal.  Unrep.  Cms.  104,  71  P 
174. 

111. — Chicago  City  R.  Co.  v.  Shaw. 
220  111.  632,  77  NB  139;  West  Chi- 
cago iSt.  R.  Co.  v.  Kromshlnaky,  186 
111.  92.  66  NB  1110:  Galena,  etc.,  R. 
Co.  v.  Fay.  16  111.  658,  63  AmD  323; 
Pennsylvania  Co.  v.  Greso,  79  111.  A. 
127. 

Ind. — Bedford,  etc.,  R.  Co.  v.  Raln- 
bolt.  99  Ind.  661 ;  JefTersonvlUe  R.  Co. 
v.  Hendricks,  26  Ind.  228;  Indian- 
apolis, etc.,  R.  Co.  v.  Emmerson,  62 
Ind.  A.  403,  98  NE  896;  Tcrre  Haute 
Tract,  etc.,  Co.  v.  Payne,  45  Ind.  A. 
132,  89  NE  413;  Cincinnati,  etc.,  R. 
Co.  V.  Bravard.  38  Ind.  A.  422,  76  NE 
899;  Evansvllle,  etc.,  R.  Co.  v.  Athon, 
6  Ind.  A.  29B,  33  NB  48S,  61  AmSR 
303. 

Iowa. — Rues  v.  The  Steamboat 
War  E3agle,  14  Iowa  368;  Sales  v. 
Western  Stage  Co.;  4  Iowa  647. 

Kan, — Topeka  City  R.  Co.  v.  Hlggs, 
38  Kan.  376.  16  P  667.  6  AmSR  754. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Mitchell.  162  Ky.  253.  172  .SW  627. 

La. — Clerc  v.  Morgan's  Louisiana, 
etc,  R.,  etc.,  Co.,  107  La.  370,  31  S 
886,  90  AmSR  319;  Black  v.  CarroU- 
ton  R.  Co..  10  La.  Ann.  33,  63  AmD 
586. 

Me. — Llbby  v.  Maine  Cent.  R.  Co., 
85  Me.  34,  26  A  943.  20  LRA  812. 

Md, — Baltimore,  etc..  R.  Co.  v. 
State.  63  Md.  136. 

Minn. — Johnson  v.  Winona,  etc.,  R. 
Co.,  11  Minn.  296,  88  AmD  83;  Mc- 
Lean v.  Burbank.  11  Minn.  277. 

Mo.— Clark  v.  Chicago,  etc.,  R.  Co., 
127  Mo.  197,  29  SW  1013;  Lemon  v. 
Chanslor,  68  Mo.  340.  30  AmR  799; 
Slegel  v.  Illinois  Cent.  R.  Co.,  188 
Mo.  A-  645,  172  SW  420;  Evers  v. 
Wiggins  Perry  Co.,  116  Mo.  A.  130, 
92  SW  118;  Brod  v.  St  Louis  Transit 
Co..  116  Mo.  A.  202,  91  SW  993.  But 


see  Magrane  v.  St.  Louis,  etc.,  R. 
Co.,  183  Mo.  119,  81  SW  1158  (hold- 
ing that  in  Instructions  to  Juries  a 
court  should  avoid  saying  that  the 
carrier  is  liable  for  the  "slightest 
neglect  or  negligence"). 

Nev. — Murphy  v.  Soutiiern  Pec 
Co.,  31  Nev.  120,  101  P  322.  21  Ann 
Cas  602. 

N.  Y. — Hegeman  v.  Western  R, 
Corp.,  13  N.  Y.  9,  64  AmD  517;  Oliver 
v.  New  York,  etc.,  R.  Co.,  1  Edm. 
Sel.  Cas.  689. 

Oh. — Talmadge  v.  Zaneavllle,  etc., 
R.  Co.,  11  Oh.  197;  Brooklyn  St  R. 
Co.  V.  Kelley,  6  Oh.  Clr.  Ct  166,  3 
Oh.  Clr.  Dec.  393  [aff  83  Oh.  St  646, 
44  NE  1148}. 

Or. — Graham  v.  Corvallla;  etc,  R. 
Cc.  71  Or.  477,  142  P  774. 

Va. — ^Norfolk-Southern  R.  Co.  v. 
Tomllnson,  116  Va.  163,  81  SB  89; 
Washington,  etc.,  R.  Co.  v.  Trimyer, 
110  Va.  866,  67  SB  631;  Roanoke  R., 
etc.,  Co.  V.  Sterrett,  108  Va.  633,  62 
SB  38E,  128  AmSR  971.  19  LRAN8 
316;  Baltimore,  etc.,  R.  Co.  v.  Noell, 
32  Gratt  (73  Va.)  394;  Baltimore, 
etc.,  R  Co.  V.  Wigbtman,  29  Gratt 
(70  Va.)  431. 

W.  Va. — Kennedy  v.  Chesapeake, 
etc,  R.  Co.,  68  W.  Va.  589,  70  SB 
369. 

Wis. — ^Hewitt  v.  Southern  Wiscon- 
sin R.  Co.,  169  Wis.  309,  160  NW  602. 

"The  law  Is  ■  well  settled  that  a 
railroad  company,  engaged  In  the 
carriage  of  passengers.  Is  required, 
so  far  as  it  Is  capable,  hy  human 
care  and  foresight,  to  carry  tliem 
safely,  and  it  Is  responsible  for  all 
Injuries  to  Its  nassengers  arising 
from  even  the  slightest  neglirence 
on  its  part."  Slegel  v.  Illinois  Cent 
R,  Co.,  136  Mo.  A.  646,  653.  1X2  SW 
420. 

M.  Ala.— Alabama  Great  South- 
em  R.  Co.  V.  Robinson,  183  Ala.  265, 
62  S  813. 

111. — Chicago,  etc,  R.  Co.  v.  Dunn. 
61  111.  385;  Tuller  v.  Talbot,  23  111. 
357.  76  AmD  696. 

Ky. — Louisville  City  R.  Co.  v. 
Weams.  80  Ky.  420.  4  KyL  287. 

Mich. — Grand  Rapids,  etc.,  R.  Co. 
v.  Huntley.  38  Mich.  537,  31  AmR 
321. 

Pa. — Dayton  v.  Pennsylvania,  etc. 
Canal,  etc.,  Co.,  1  Pa.  C.  PI.  9. 

95.  See  Infra  ;  1299. 

96.  U.  S. — Cavln  v.  Southern  Pac 
Co.,  136  Fed.  692,  69  CCA  366  faff 
144  Fed.  348,  7G  CCA  360];  Louisi- 
ana, etc.,  R.  Co.  v.  Crumpler,  122 
Fed.  425,  59  CCA  51;  Meyer  v.  St 
Louis,  etc..  R.  Co.,  64  Fed.  116.  4  CCA 
221  [aff  77  Fed.  150]. 

Ala. — Birmingham  R.,  etc.,  Co,  v. 
Barrett  179  Afa.  274,  282,  60  8  262 
[cit  Cyc];  Alabama  City,  etc.,  B.  Co. 
V.  Bates,  156  Ala.  347,  46  S  776; 
Louisville,  etc.,  R.  Co.  v.  Church,  166 
Ala.  329,  46  S  457.  130  AmSR  29: 
Southern  R,  Co.  v.  Cunningham.  152 
Ala.  147,  44  S  668;  Gadsden,  etc.,  R. 
Co.  V.  Causler.  97  Ala.  285,  12  S  439. 

Ariz. — Southern  Pac,  Co.  v,  Hogan, 
13  Ariz.  34,  108  P  240.  29  LRANS 
813. 

Ark. — Dillahunty  v.  Chicago,  etc, 
R.  Co.,  119  Ark.  392.  178  SW  420; 
St.  Louis,  etc.,  R.  Co.  v.  Dyer,  115 
Ark.  262.  170  SW  1013;  St  Louis, 
etc.,  R.  Co.  v.  Plott  108  Ark.  292. 
157  SW  386;  St  Louis  Southwestern 
R.  Co.  V.  Leflar.  104  Ark.  528.  149 
SW  530;  St.  Louis,  etc..  R.  Co.  v. 
Purlfoy,  99  Ark.  366,  138  EW  631; 
St,  Louis,  etc,  R,  Co,  v.  Sweet,  60 
Ark.  560,  31  SW  571. 

Colo, — Colorado  Springs,  etc.  R. 
C^.  V.  Allen.  48  Colo.  4.  108  P  990. 
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degree  of  care  has  been  expressed  as  the  highest  I  practicable  carei  oantioD,  and  diligence  which  e^ta- 


Conn. — Thorson  v.  Oroton,  etc.  R. 
Co.,  85  Conn.  11,  81  A  1024;  Hinckley 
V.  Danbury,  81  Conn.  241,  70  A  690. 

I>al. — Freeman  v.  Wllmlneton,  etc.. 
Tract.  Co.,  26  Del.  107,  80  A  1001; 
Butler  V.  Wilmington  City  R.  Co.. 
i&  Cel.  262,  78  A  871;  Saton  v.  Wil- 
minston  City  R.  Co.,  24  Del.  435, 
76  A  369;  Duggan  v.  New  Jersey, 
etc.,  Ferry  Co.,  23  Del.  JIS,  76  A  636; 


Baldwin  V.  Peoples'  R.  Co.,  23  Del. 
81.  76  A  1088  [atr  23  Del.  883.  72  A 
9791:  Smlthers  v.  Wilmington  City 
R.  Co..  22  Del.  422,  67  A  167;  Mc- 
Allister V.  People's  R.  Co.,  20  Del. 
272,  64  A  748. 

Fla. — ^Florida  R.  Co.  v.  Doney,  59 
Fla.  260,  G2  S  963. 

111. — Hatcher  v.  Qulncey  Horae  R., 
etc.  Co.,  272  111.  347,  111  NK  lOOB: 
Coulter  V.  Illinoia  Cent.  R.  Co.,  264 
111.  414,  106  NB  268  [aff  184  111.  A. 
2081;  Pell  v.  Jollet,  etc,  R.  Co.,  238 
111.  610.  87  NB  642  [affi  142  III.  A. 
3621;  Barnes  v.  Danville  St.  R.,  etc.. 
Co.,  23S  111.  E66,  86  NB  921,  126  AmSR 
237;  Sandy  v.  I^e  Street  El.  R.  Co., 
238  111.  194,  86  NB  300  [aff  137  III. 
A.  844];  Chicaco  City  R.  Co.  v. 
Shreve,  226  1117630,  80  NB  1049  [afT 
12S  III.  A.  462];  Chlcaso  City  R.  Co. 
V.  Pural,  224  Hi.  324,  79  NB  686  [aft 
127  III.  A.  6621;  Illinois  Cent.  R.  Co. 
T.  Johnson,  221  III.  42,  77  NB  692 
[aff  123  111.  A.  800];  Tri-Clty  R.  Co. 
V.  Gould.  217  III.  317,  76  NB  493  [rev 
118  111.  A.  602];  North  Chicago  St. 
R.  Co.  V.  Polkey,  203  111.  226,  67  NB 
793;  Chlcaro,  etc.,  R.  Co.  v.  Murphy, 
198  111.  462,  64  NB  1011  [aff  99  III. 
A.  126];  Chicago  Terminal  Transfer 
R.  Co.  T.  SchmelUnflr.  197  111.  619.  64 
NEl  714;  Wlest  C^icagv,  etc,  R. 
Co.    V.    kromshinsky,    186    lU.  92, 

66  NB  1110  [aJX  86  111.  A. 
17];  North  Chioaro  St.  R.  Co. 
V.  Cook,  146  111.  651,  33  NB  968; 
ChicaKO,  etc.,  R.  Co.  v.  Amol,  144 
111.  261,  33  NB  204,  19  LRA  313; 
Pittsburg,  etc,  R.  Co.  v.  Thompson, 
6S  IlL  138;  Wlmmer  v.  Chicago  R. 
Co.,  186  ItL  A.  623;  I^anham  v.  Illi- 
nois Cenb  R.  Co.,  181  111.  A.  63;  Mc- 
AvoT  V.  8t  Louis  Sjpringfteld,  etc., 
R.  Co..  180  111.  A.  62(r:  Hadl  v.  Chi- 
cago Ctty  R.  Co.,  187  111.  A.  487; 
Burgpyn*  v.  Chicago  City  R.  Co., 
167  111.  A.  69;  Wayne  v.  Bt.  Louis, 
etc.  R.  Co..  165  111.  A.  863:  Selden  v. 
Sampsell.  153  111.  A.  278:  Williams  v. 
Peoria  R.  Co.,  148  lU.  A.  683;  Lakin 
V.  South  El.  R.  Co..  148  III.  A.  268; 
Asher  V.  Bast  St.  Louis,  etc..  R.  Co.. 
140  111.  A,  220:  Huff  v.  Cleveland, 
etc.,  R.  CO.,  lis  III.  A.  89:  Chicago 
Vnlon  Tract.  Co.  v.  Mee,  136  IIiTa. 
98;  Chicago  City  R  Co,  v.  Crauf,  136 
111.  A.  66  [aff  286  111.  262,  86  NB 
235]:  Blgin,  etc.,  Tract.  Co.  v.  Hench, 
182  111.  A.  536;  Chicago  City  B.  Co. 

Flynn,  181  111.  A.  602;  Chicago 
Cons.  Tracti  Co.  v.  Schritter,  124  III. 
A.  K78  [aff  282  III.  364,  78  NB  820]; 
Alton  Light,  etc.,  Co.  v.  Oiler,  119 
111.  A.  181  [aff  217  111.  16,  76  KB  419, 
4  LRANS  1991:  Tri'Clty  R.  Co.  v. 
Wiedenhoeft,  118  111.  A.  581;  Cleve- 
land, etc..  R  Co.  v.  Scott,  111  111.  A. 
284;  Burke  v.  Chicago,  etc.,  R.  Co., 
108  111.  A.  666;  Chicago  Union  Tract. 
Co.  V.  Mommsen,  107  III.  A.  363; 
West  Chicago  St.  R.  Co.  v.  Winters, 
107  III.  A.  221;  Illinois  Southern  R 
Co.  V.  Hubbard,  106  111.  A.  462;  Penn- 

Etvanla  Co.  v.  Oreso,  102  111.  A.  252; 
ine  T.  Cicero,  etc.  R.  Co..  100  111. 
A.  181;  Chicago  City  R.  CO.  v.  Morse. 
98  111.  A.  6«2  [aff  197  111.  327.  64  NB 
304];  Pennsylvania  Co.  v.  Greso,  79 
lU.  A.  127;  Chicago,  etc..  R.  Co.  v. 
Byrum,  48  111.  A.  41  [aff  153  111.  131, 
38  NB  678];  Mobile,  etc,  R.  Co.  v. 
Klein.  43  III.  A.  63. 

Ind. — Indiana  Union  Tract.  Co.  v. 
Kelter.  175  Ind.  268,  92  NB  982;  Citi- 
zens St.  R.  Co.  V.  Jolly,  161  Ind.  80, 

67  NE  935;  Terre  Haute,  etc.,  R.  Co. 
V.  Sheeks.  166  Ind.  74.  66  NE  434; 
Public  Utilities  Co.  V.  Cosby,  60  Ind. 
A.  252.  110  NB  676;  Indianapolis 
Southern  R.  Co.  v.  Wall,  54  Ind.  A. 
43,  101  NB  680;  Neeley  v.  Louisville, 
etc..  Tract.  Co.,  63  Ind.  A.  669,  102 
NB  455;  Lake  Brie,  etc,  R.  Co.  v. 
Cotton,  45  Ind.  A.  S80,  81  NX  258; 


Pittsburgh,  etc.  R.  Co.  v.  Richard- 
son, 40  Ind.  A.  603.  82  NB  636;  Crump 
v.  Davis,  33  Ind.  A.  88,  70  NB  886. 

Ind.  T. — Gulf,  etc.,  R  Co.  v.  War- 
lick,  1  Ind.  T.  10,  35  SW  235. 

Iowa. — Wores  v.  Des  Moines  City 
R.  Co.,  156  NW  867;  Weber  v.  Chi- 
cago, etc.,  R.  Co.,  151  NW  852;  Ray 
V.  Chicago,  etc,  R.  Co.,  163  Iowa  430, 
144  NW  1018;  Dieckmann  v.  Chicago, 
etc,  R.  Co.,  163  Iowa  13,  144  NW 
687;  Larkin  v.  Chicago,  etc.,  R.  Co., 
118  Iowa  662,  92  NW  891. 

Kan. — Jones  v.  Atchison,  etc.,  R. 
Co..  98  Kan.  133,  167  P  399;  Lynch 
V.  Missouri  Pac  R.  Co..  92  Kan.  736. 
142  P  938;  Chicago,  etc.,  R.  Co.  v. 
Wimmer,  72  Kan.  666,  84  P  378,  4 
LRANS  140,  7  AnnCaa  756.  ^ 

Ky. — Brown  v.  Louisville  R.  Co.. 
53  SW  1041.  21  KyL  996;  Cincinnati, 
etc.  R.  Co.  V.  Vivlon,  41  SW  680,  19 
KyL  687. 

La. — Clerc  v.  Morgan's  Louisiana, 
etc.,  R.,  etc.,  Co..  107  La.  370.  31  S 
886.  90  AmSR  319. 

Me. — Pomroy  v.  Bangor,  etc,  R. 
Co..  102  Me.  497.  67  A  661;  Ubby  T. 
Maine  Cent.  R.  Co.,  85  He.  34,  26  A 
943,  20  LRA  812. 

Md.~Unlted  R.  etc.  Co.  v.  Weir, 
102  Md.  286.  62  A  588;  Philadelphia, 
etc.,  R.  Co.  V.  Anderson.  72  Md.  619. 
20  A  2.  20  AmSR  483.  8  LRA  673. 

Mass. — Buckley  v.  Boston  £1.  R 
Co..  215  Mass.  60.  102  NB  75;  Renaud 
V.  New  York,  etc.,  R.  Co.,  210  Mass. 
653.  97  NB  98,  38  LRANS  689;  Do- 
herty  v.  Boston,  etc,  R.  Co.,  207  Mass. 
27,  92  NB  1026;  Gardner  v.  Boston 
Bl.  R.  Co.,  204  Mass.  213,  90  NB 
634;  Foley  v.  Boston,  etc,  St.  R. 
Co.,  198  Mass.  532,  84  NE  846;  Chaf- 
fee V.  Consolidated  R.  Co.,  196  Mass. 
484.  82  NB  497;  Pitcher  v.  Old  Col- 
ony St.  R.  Co.,  196  Mass.  69.  81  NB 
876,  124  AmSR  513.  13  LRANS  481 
and  note,  12  AnnCas  886;  Bgan  v. 
Old  Colony  St.  R  Co..  195  Mass.  169. 
80  NE  696;  Magee  v.  New  York,  etc., 
R.  Co.,  196  Mass.  111.  80  NB  689; 
Kuhlen  v.  Boston,  etc.,  St.  R  Co., 
193  Mass.  341.  79  NB  816,  118  AmSR 
516.  7  LRANS  729;  GalUgan  v.  Old 
Colony  St.  R.  Co.,  182  Mass.  211.  66 
NB  48;  Gilbert  v.  West  End  St  R 
Co..  160  MasB.  403.  36  NB  60:  Dodge 
V.  Boston,  etc..  R  Co.,  148  Mass. 
207,  19  KB  373,  12  AmSR  641.  2  LRA 
83. 

Minn. — ^Hin  v.  Minneapolis  St.  R 
Co.,  112  Minn.  603.  12f  NW  831; 
Campbell  v.  Duluth,  etc,  R  Co..  107 
Minn.  868.  120  NW  376.  it  LRANS 
190. 

Ho. — ^Powell  T.  Union  Pac.  R  Co.. 
256  Mo.  420,  164  SW  628;  Benjamin 
V.  Hetropolltan  St.  R  Co..  S46  Ho. 
698,  161  SW  91;  Wellman  v.  Metro- 
politan St.  R.  Co.,  219  Ho.  126.  118 
SW  31;  O'Oara  v.  St.  Louis  Transit 
Co.,  204  Mo.  724.  103  SW  64,  12  LRA 
NS  840,  11  AnnCas  860;  Logan  v. 
Metropolitan  St.  R  Co.,  183  Ho.  682, 
82  SW  126;  Fea»y  v.  Hetropolltan 
St.  R  Co.,  162  MO.  76,  62  SW  462; 
Dougherty  v.  Missouri  R  Co..  97  Mo. 
647.  8  SW  900.  11  SW  261:  Craig  v, 
St.  Louts  United  R  Co.,  176  Mo.  A. 
616.  168  SW  390;  Richardson  v.  Met- 
ropolitan St.  R  Co.,  166  Mo.  A.  162, 
147  SW  1126;  Johnson  v.  St.  Joseph 
R.  etc,  Co..  143  Mo.  A.  376.  128  SW 
243;  Brady  v.  Springfield  Tract.  Co.. 
140  Mo.  A.  421.  124  SW  1070;  Gllroy 
v.  St.  Louis  Transit  Co.,  117  Mo.  A. 
663,  92  SW  1152. 

Mont. — Kennon  v.  Gilmer,  6  Mont. 
257,  6  P  847,  51  AmR  46. 

Net»r. — Omaha  fit.  R,  Co.  v.  Boesen, 
74  Nebr.  764,  105  NW  803,  4  LRANS 
122  and  note;  Lincoln  St.  R.  Co.  v. 
McClellan.  64  Nebr.  672,  74  NW  1074, 
69  AmSR  736. 

Nev, — Sherman  v.  Southern  Pac. 
Co..  33  Nev.  385.  Ill  P  418.  116  P 
909.  AnnCasl914A  287. 

N.  C. — Brlggs  V.  Durham  Tract. 
Co..  147  N.  C.  389.  61  SB  373. 

Okl. — St.  Louis,  etc.,  R  Co.  v. 
Kerns,  41  Okl.  167.  136  P  169. 

Or. — Johnson  v.  Portland  R..  etc, 
Co..  79  Or.  403,  166  P  376;  McQll- 
chrlst  V.  Portland,  etc,  R  Co.,  79 
Or.  91,  164  P  419. 


Pa. — Mack  v.  Pittsburgh  R.  Co., 
247  Pa,  698,  93  A  618;  Palmer  v. 
Warren  St.  R.  Co.,  206  Pa,  674,  56  A 
49,  63  LRA  607. 

R.  I. — Clark  V.  New  York,  etc.,  R. 
Co.,  35  R  I.  479,  87  A  206. 

S.  C. — Sutton  V,  Southern  R  Co., 
62  S.  C.  345,  64  SB  401;  McClenaghan 
V.  Brock,  39  S.  C.  L.  17. 

Tenn. — Illinois  Cent.  R  Co.  v. 
Kuhn.  107  Tenn.  106,  64  SW  202. 

Tex. — St.  Louis  Southwestern  R. 
Co.  V.  Parka,  97  Tex.  131.  76  SW  740; 
Gilmore  v.  Houston  Electric  Co.,  46 
Tex.  Civ.  A.  316.  102  SW  168;  Inter- 
national, etc.,  R  Co.  V.  Tasby,  46 
Tex.  Civ.  A.  416,  100  SW  1030;  In- 
ternational, etc.,  R  Co.  V.  Hugen,  46 
Tex.  Civ.  A.  326,  100  SW  1000;  San 
Antonio,  etc.  R.  Co.  v.  Lynch,  (Civ. 
A.)  55-  SW  617;  McCarty  v.  Houston, 
etc.,  R.  Co.,  21  Tex.  Civ.  A.  668,  64 
SW  421:  Gulf,  etc,  R.  Co.  v.  Shields, 
9  Tex.  Civ.  A.  652,  28  SW  709,  29  SW 
662;  Gulf,  etc.  R.  Co.  v,  Strlcklln, 
(Civ.  A.)  27  SW  1093;  Gulf,  etc.  R. 
Co.  V.  Hlgby,  (Civ.  A.)  26  SW  737; 
Atchison,  etc.  R  Co.  v.  Worley,  (Civ. 
A.)  26  SW  478;  International,  etc..  R. 
Co.  V.  Welsh.  (Civ.  A.)  24  SW  854. 
86  Tex.  203,  24  SW  390,  40  AmSR 
829;  Pordyce  v.  Chancey,  2  Tex.  Civ. 
A.  24.  21  SW  181;  Pordyce  v.  With- 
ers, 1  Tex.  Civ.  A.  640,  20  SW  766. 

Wash. — Weksi  v.  Puget  Sound 
Tract,  etc,  Co.,  86  Wash.  404,  150  P 
443:  Wile  v.  Northern  Pac  R.  Co., 
72  Wash.  82.  129  P  889,  LRA1916C 
356;  Valentine  v.  Northern  Pac.  R 
Co..  70  Wash.  95,  98,  126  P  99  [clt 
Cyc];  Austin  v.  Washingrton  Water 
Power  Co.,  68  Wash.  508,  123  P  776. 
AnnCasl813B  936;  Mueller  v.  Wash- 
ington Water  Power  Co..  66  Wash. 
656,  106  P  476;  Fischer  v.  Columbia, 
etc..  R  Co..  52  Wash.  462,  100  P  1005; 
Denham  v,  Washington  Water  Power 
Co..  38  Wash.  364,  80  P  646:  Johnson 
V.  Seattle  Electric  Co..  86  Wash.  388, 
77  P  677;  Foster  v.  Seattle  Bleetrlo 
Co..  35  Wash.  177.  76  P  996. 
.  Wis. — Dlbbert  v.  Metropolitan  Inv. 
Co..  168  Wis.  69.  147  NW  3.  14S  NW 
1095,  LRA1916D  306  and  note,  318. 
AnnCa8l9I6C  924;  Wanser  v.  Chip- 
pewa Valley  Electric  R  Co.,  108  Wis. 
319.  84  NW  423. 

[a]  Term  a  reuttT*  oae, — (1> 
"The  "highest  degree'  of  oare,  skllL 
and  dlMgence  is  a  relative  term,  and 
means  the  highest  degree  reQulred 
by  the  law  In  any  ease  where  human 
safety  is  at  stake,  and  the  highest 
degree  known  to  the  usage  and  pnui- 
tice  of  very  careful,  skillful,  and 
diligent  persons  engaged  in  the  busi- 
ness of  carrying  passengers  by  sim- 
ilar means  and  agencies?'  Birming- 
ham R.,  etc.,  Co.  V.  Barrett,  179  Ala. 
274.  282,  60  S  262.  (si  "Carriers  of 
passengers  even  In  street-cars  are 
bound  to  a  higher  degree  of  care, 
skill,  and  vigilance  in  the  prepara- 
tion and  management  of  their  ve- 
hicles of  conv^ance  than  were  re- 
quired of  the  owners  of  the  stage- 
coaches, as  well  on  account  of  the 
greater  number  transported  at  the 
same  time  as  the  constant  ingress 
and  egress  of  the  persons  entering 
or  leaving  the  car.  Travelers  must 
take  the  risk  necessarily  incident  to 
the  mode  of  travel  which  they  select; 
but  those  risks  in  the  legal  sense 
are  only  such  as  the  utmost  care, 
skill,  and  caution  of  the  carrier  in 
the  preparation  and  management  of 
the  vehicle  of  conveyance  is  unable 
to  avert"  Washington,  etc..  R  Co. 
V.  Varnell.  98  U.  S.  479,  480,  25  L. 
ed.  233. 

J bi  "In  ease  of  ordinary  rsUroads 
brding  regular  passenRer  service, 
soliciting  such  tramc.  holding  them- 
selves out  as  able  to  take  care  of  it, 
and  running  through  passenger  trains 
of  "great  weight  at  tremendous  speed, 
commensurate  care  is  regarded  as 
supreme  or  the  highest  practical 
care."  Campbell  v.  Duluth.  etc.,  R. 
Co.,  107  Minn.  368,  360.  120  NW  375. 
22  LRANS  190. 

[c]  "For  tlie  pnxpose  of  itlntiiiat- 
iag  ettdenoy  in.  thm  eanier  ^uid  of 
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ble  and  f Mthfnl  railroad  men  would  exercise  under 
Bimilar  eireumstanees.'" 

[)  1298]  c.  Extraordiaair  Oare  and  Oaiatixm.  In 
some  cases  it  is  said  that  extraordinary  care  and 
eaution  are  required,*"  and  that  slight  n^ligonce 
will  render  the  carrier  liable  in  such  cases and  in 
some  jurisdictions  this  rule  is  prescribed  by  statute.^ 
What  may  amount  to  extraordinary  diligence  with 


respect  to  one  class  of  trains  not  amount  to  it 
with  respect  to  another  class.' 

[$  1299]  d.  Umltations  of  Bules.  The  mles  re- 
quiring the  highest  or  utmost  oare,  etc.,  do  not  mean 
ttiat  toe  carrier  must  take  every  possible  or  con- 
ceivable care  or  precaution  which  might  increase  or 
even  insure  safety '  for  that  would  prevent  the 
practical  performance  of  the  duty  to  transport  with 


fia^seneera  In  the  Interest  of  human- 
ly and  the  generul  welfare,  a  com- 
mon carrier  Is  required  to  exercise 
the  highest  degrree  of  care,  foresight, 
prudence  and  diligence  reasonably 
demanded  at  any  given  time  by  the 
conditions  and  circumstances  then 
afTecting  the  passenger  and  the  car- 
rier." Florida  R.  Co.  v.  Dorsey.  59 
Fla.  260.  266,  62  S  963  (holding  also 
that  this  rule  Is  not  abron.ted  By  the 
statute  re^ulatlnv  the  liability  ox 
the  railroad  companies  In  certain 
cases). 

[d]  "Fractioal"  operation. — An  In- 
struction as  to  th»  measure  of  duty 
of  a  common  carrier,  declaring  that 
such  duty  is  the  highest  degree  of 
care,  aklll,  and  diligence  for  the 
safety  of  passengers  which  Is 
"proper  and  consistent  with  the  effi- 
cient use  and  operution  of  the  cars," 
was  properly  refused,  since  the  word 
"practicable''  should  have  been  used 
Instead  of  the  word  •'proper."  El- 
wood  V.  Chicago  City  R.  Co..  90  111. 
A.  397  399. 

[e]  'a  carrier  la  bound  to  do  all 
tliat  human  oare,  vlyilanoe.  and  f  ore- 
■l^t  oaa  reaaouahly  Oo,  consistent 
with  the  mode  of  conveyance,  the 
practical  operation  of  Its  road,  and 
the  exercise  of  Its  bualnesa  aa  a  car- 
rier. RVidt  y:  Aurora,  etc,,  R.  Co., 
150  III.  A.  329. 

[f]  SUgltt  neyllffenoe  is  such  a 
breach  of  this  duty  as  will  render 
the  carrier  liable.  Chicago  Union 
Tract.  Co.  v.  Mee,  136  111.  A.  98. 

97.  U.  S. — Wabash  B.  Co.  v. 
Hathew,  199  U.  S.  606,  26  SCt  752,  60 
L.  ed.  S29_rafr  116  Mo.  A.  468,  78  SW 
271,  81  SV  646]. 

Ala. — Louisville,  etc..  R.  Co.  v. 
aiascow.  179  Ala.  261,  60  S  103; 
Louisville,  etc:.  R.  Co.  v.  Church, 
166  Ala.  329,  46  S  467,  130  AmSR 
29. 

■  Ga, — Chattanooga,  etc.,  R.  Co.  v. 
Hugglns.  89  Ga.  494.  16.  SE  848  But 
see  Alabama  Midland  R.  Co.  v.  Quil- 
ford.  119  Ga.  623,  626,  46  SE  665 
(holding  an  Instruction  erroneous 
which  stated  that  the  law  requires 
the  "highest  dearre©  of  care  and  dili- 
gence known  to  skilled  persons  en- 
gaged In  that  business"). 

Mi(*. — Michigan  Cent.  R.  Co.  v. 
Coleman,  28  MiCh.  440. 

Mo. — Klrkpatrlck  v.  Metropolitan 
8t.  R.  Co.,  211  Mo.  68.  109  SW  682 
[rev  129  Mo.  A.  62*,  107  SW  1026]; 
Grace  v.  St,  Louis  R.  Co.,  166  Mo. 
296,  66  SW  1121;  Furnish  v.  Missouri 
Pac.  R.  Co.,  102  Mo.  438,  13  SW  1044, 
22  AmSR  781;  Richardson  v.  Metro- 
politan St.  R.  Co..  166  Mo.  A.  162, 
147  SW  1126;  Carmody  v.  St  Louis 
Transit  Co.,  122  Mo.  A.  33S,  99  SW 
496;  Heyde  v.  St.  Louis  Transit  Co.. 
102  Mo.  A.  637.  77  SW  127. 

[a]  Carriers  fvUUl  thelf  dvty  If 
they  furnish  and  conduct  their  roads 
in  a  manner  generally  found  and 
believed  to  be  safe  by  prudent  rail- 
road companies.  Grand  Rapids,  etc.. 
R.  Co.  V.  Huntley,  38  Mich.  637.  31 
AmR  321  and  note;  Heyde  v.  St. 
Loulfl  Transit  Co.,  102  Mo.  A,  S37,  77 
SW  127. 

98.  U.  S. — Curtis  V.  Central  R. 
Co.,  6  P,  Ca«.  No.  3.601.  6  McLean  401. 

Cal. — Franklin  v.  Southern  Cali- 
fornia Motor  Road  Co..  85  Cal.  63,  24 
P  723. 

Colo. — Atchison,  etc  R.  Co.  v. 
Shean.  18  Colo.  368.  33  P  lOS.  20  LRA 
729;  Denver,  etc..  R.  Co.  v.  Hodgson, 
18  Colo.  117.  31  P  954. 

Conn. — Hinckley  v.  Danbury,  81 
Conn.  241.  70  A  690. 

Ga. — Southern  R,  Co.  v.  Cunning- 
ham. 123  Ga.  90,  60  SE  979;  Central 


R.  Co.  V.  Freeman,  76  Oa.  S31;  Geor- 

fia  R.  Co.  V.  Homer,  73  Oa.  261; 
avannah,  etc.,  R.  Co.  v.  Stewart,  71 
Ga.  427;  Stiles  v.  Atlanta,  etc.,  R. 
Co.,  66  Ga.  370;  Central  R..  etc.,  Co. 
V,  Perry,  58  Ga.  4S1;  Brunswick,  etc., 
R.  Co.  V.  Gale,  56  Ga.  322. 

Iowa. — Raymond  v.  Burlington, 
et«.,  R.  Co.,  65  Iowa  162,  21  NW^ 496. 

Ky. — Sherley  v.  Billings,  8  Bush 
147.  8  AmR  461. 

Me. — Knight  v.  Portland,  etc.,  R. 
Co.,  66  Me.  234,  96  AmD  449. 

Minn. — McLean  v.  Burbank,  1 1 
Minn.  277. 

Mo. — Waller  v.  Hannibal,  etc..  R. 
Co.,  83  Mo.  608;  Huelsenkamp  v.  Citi- 
zens' R.  Co.,  87  Mo.  637,  90  AmD  399. 

Nebr. — Spellman  v.  Lincoln  Rapid 
Transit  Co.,  36  Nebr.  890,  56  NW  270, 
38  AmSR  753,  20  LRA  316. 

N.  J.— Klein  v.  Jewett.  26  N.  J.  Eq. 
474  taff  27  N.  J.  Eq.  6501. 

N.  T.— Caldwell  v.  Murphy,  8 
T.  Super.  233  {aff  11  N.  Y.  416]. 

N.  C. — Lambeth  v.  North  Carolina 
R.  Co..  66  N.  C.  494,  8  AmR  608. 

W.  Va- — Carrlco  v.  West  Virginia 
Cent-,  etc.,  R.  Co.,  36  W.  Va.  389.  14 
SE  12. 

Wis. — Davis  v.  Chicago,  etc.,  R. 
Co.,  98  Wis.  470,  67  NW  16,  1132,  67 
AmSR  936,  33  LRA  664. 

[a]  nor*  than  aU  ordlnarr  oax*. 
—An  instruction  that,  as  a  carrier 
of  passengers,  a  railroad  company  is 
bound  to  exercise  more  than  all  ordi* 
nary  and  reasonable  care  and  dili- 
gence, and  that  too  much  diligence 
cannot  be  required  at  the  hands  of 
public  carriers  employing  steam  for 
rapid  transit,  is   erroneous,  as  im- 

?oslng  too  great  a  liability  on  de- 
endant.    Florida  Cent.,  eti^,  R.  Co. 
V.  Lucas,  110  Ga.  121,  36  SB  2SS. 

[b]  Any  reasonaUe  possl1>llit7  or 
probabllltr  of  dangw  demands  ac- 
tion on  the  part  of  the  carrier. 
Meyer  v.  St.  Louis,  etc..  R.  Co.,  64 
Fed.  X16,  4  CCA  221  [aff  77  Fed.  160, 
23  CCA  100]. 

[c1  Wliere  carrier  Idmself  oreates 
the  daiifer,  he  Is  bound  to  use  ade- 
quate precautions  to  Insure  the 
safety  of  the  passenger  against  such 
danger.  Klein  v.  Jewett.  26  N.  J.  Eq. 
474l:afC  27  N.  J.  Bq.  BSOl;  Brockway 
V.  Lascala,  1  Edm.  SeL  (N.  T.) 

136. 

99.  U.  8. — Seymour  v.  Chicago, 
etc..  R.  Co.,  21  P.  Caa.  No.  12,686.  3 
Hiss.  43. 

Ala. — ^Alabama  Oreat  Southern  R. 
Co.  V.  Hill,  93  Ala.  E14,  9  8  722,  30 

AmSR  66. 

Ga, — Central  R,  Co.  v.  Thompson, 
76  Ga-  770;  Crawford  v.  Georgia  R. 

Co.,  62  Ga.  666. 

HI. — Chicago,  etc.,  R.  Co.  v,  Has- 
zard.  26  111.  373. 

Mo. — Sweeney  v.  Kansas  City  Cable 
R.  Co.,  160  Mo.  385,  61  SW  682;  Huel- 
senkamp V.  Citizens'  R.  Co.,  37  Mo. 
637,  90  AmD  399;  Bryan  v.  Missouri 
Pac.  R.  Co..  32  Mo.  A.  228. 

Tex. — San  Antonio,  etc.,  R.  Co.  v. 
Long,  (Civ.  A.)  26  SW  114. 

I.  See  statutory  provlnlons.  And 
see  Douthitt  v.  Louisville,  etc.,  R. 
Co..  136  Ga.  361.  71  SE  470  (holding 
that  Civ.  Code  [1910]  E  2780.  provid- 
ing that  a  railroad  company  shall 
be  liable  for  damage  to  persons  re- 
sulting from  the  running  of  Its  loco- 
motives, cars,  or  other  machinery  of 
such  company,  unless  the  company 
shall  make  It  appear  that  its 
agents  have  exercised  all  ordinary 
and  reasonable  care  and  dtlifjence. 
the  presumption  in  all  cases  being 
against  the  company,  muat  be  con- 
strued with  fi  2714,  providing  that 
a  carrier  of  passengers  is  bound  to 


use  extraordinary  diligence  to  pro- 
tect Its  passengers,  but  is  not  liable 
for  Injuries  to  the  person  after  hav- 
ing used  such  diligence,  so  that  the 
phrase  "reasonable  care  and  dili- 
gence," in  f  2TS0.  must  be  deemed  to 
mean  "extraordinary"  care  and  dili- 
gence); Central  of  Georgia  R.  Co. 
V.  Madden.  136  Ga.  206,  69  SE  165, 
31  LRANS  818,  21  AnnCas  1077 
(holding  that,  if  the  duty  of  pro- 
tecting a  passenger  on  board  a  rail- 
road train  arises,  either  in  the  ordi- 
nary course  of  business  or  under 
special  circumstances,  the  measure 
of  diligence  required  by  the  carrier 
Is  extraordinary  care,  under  the  ex- 
press provisions  of  Civ.  Ctode  [1895] 
6  2266);  Turner  v.  City  Electric  R. 
Co.,  134  Ga.  869,  68  SE  736;  Georgia 
R.,  etc.,  Co.  V.  GlUeland,  133  Ga.  621, 
66  BE  944  (holding  that,  under  Civ. 
Code  [1896]  |  2266,  requiring  car- 
riers of  passengers  to  exercise  ex- 
traordinary diligence  to  protect  the 
lives  of  passengers,  the  words  "rea- 
sonable care  and  diligence,"  used  in 
i  2321,  declaring  that  a  railroad  com- 
pany shall  be  liable  for  any  damage 
done  to  persons  by  the  running  of 
its  locomotives,  cars,  etc.,  unless  the 
railroad  company  shows  that  its 
agents  have  exercised  all  reasonable 
care  and  diligence,  means  extraordi- 
nary care  and  diligence) ;  Williamson 
V.  Central  of  Georgia  R.  Co.,  127  Ga. 
126,  56  SE  119  (holding  that,  after 
a  person  pays  his  fare  to  the  con- 
ductor, the  carrier  Is  bound  to  ex- 
traordinary diligence  In  the  protec- 
tion of  his  life  and  person  until  the 
relation  of  passenger  and  carrier 
ceaaes  to  exist);  Central  of  Georgia 
R.  Co.  V.  Llppman,  110  Ga.  665,  36  SE 
202.  50  LRA  678;  Valdosta  St.  R.  Co. 
v.  Fenn.  11  Ga.  A,  586,  76  SB  984 
(holding  that  a  carrier  must  use 
such  precaution  as  may  be  necessary 
to  prevent  danger  to  passengers 
which  can  be  anticipated  by  extraor- 
dinary dlllsence);  Louisville,  ete»  R. 
Co.  T.  Forrest,  6  Oa.  A.  766,  68  SB 
808.  ^ 

fa]  Ap^loaUou  of  rule^d)  The 
rule  of  extraordinary  diligence  of 
carriers  applies  to  the  receiv- 
ing, keeping,  carrying,  and  dlBcharg- 
ing  of  passengers.  Southern  R.  Co. 
V.  Reeves,  116  Ga.  743,  48  SB  lOlB. 
(2)  Thfa  degree  of  care  also  applies 
as  well  to  the  construction  of  tracks 
as  to  the  operation  of  cars  thereon. 
Wadley  Southern  R  Co.  v.  Kennedy, 
136  Ga.  440,  71  SE  740. 

[b]  Bxtmie  oare  and  oavtiOB^— 
( 1 )  A  carrier's  failure  to  exercise 
care  in  respect  to  a  passenger — that 
is,  that  extreme  care  and  caution 
which  every  prudent  and  thoughtful 
person  would  exercise  under  like  cir- 
cumstances— constitutes  neellgence. 
Seaboard  Air  Line  R.  Co.  v.  Andrews, 
140  Ga.  254,  78  SE  925,  AnnCasl914D 
166;  Valdosta  St.  R.  Co.  v.  Fenn,  11 
Ga.  A.  686,  75  SE  984.  (2)  An  in- 
struction that  a  carrier  Is  bound  to 
exercise  that  "extreme  care  and  cau- 
tion which  very  prudent  persona  ex- 
ercise in  securing  and  preserving 
their  own  property"  has  been  held 
not  to  be  erroneous,  Hacon  Cons. 
St.  R.  Co.  V.  Barnes,  113  Gs.  218,  217, 
38  SE  756. 

S,  Ball  V.  Mabry,  91  Ga.  781,  18 
SE  64. 

3.  U.  S. — Indianapolis,  etc.,  R.  Co. 
V.  Horst.  93  U.  S.  291.  23  L.  ed.  898. 

Ala. — Birmingham  R.,  etc.,  Co.  v, 
Barrett.  179  Ala.  274,  60  S  262;  Bir- 
mingham R.,  etc.,  Co.  V.  Barrett,  4 
Ala.  A.  347,  68  S  760. 

Ark.— St.  Louis,  etc.,  R.  Co,  v.  Pur- 
Ifoy,  99  Ark.  366,  138  SW  «81. 


For  Ifttar  oMMt  daralofunta  and  ohaagM  In  the  law  see  cumulative  Annotations,  .swietltle^ 
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expedition,  in  aocoidance  with  tiie  usual  require- 
ments of  the  busings,  and  would  prevent  the  use  of 
means  of  locomotion  which,  while  necessary  to  speed 
and  the  caiT3niig  capacity  of  the  vehicles  used,  are 
well  known  to  be  to  some  extent  hazardous/  More- 
over, the  rule  requiring  the  highest  degree  of  care, 
etc.,  applies  only  with  respect  to  dangers  which  are 
naturally  to  be  apprehended  from  unsafe  roadbeds, 
defective  machinery,  imperfect  cars,  and  other  con- 
ditions endangering  the  success  of  the  undertaking," 
and  as  to  dangers  which  are  not  usually  incident  to 
the  operation  of  the  mode  of  conveyance  used,  and 
which  are  not  naturally  to  be  apprehended,  a  less 
strict  rule  applies,  and  the  carrier  is  required  to 


Colo.— Colorado  Springs,  «tc.,  R. 
CO.  V.  Allen,  S6  Colo.  13S  P  790; 
Colomdo,  etc..  R.  Co.  McGeorve, 
46  Colo.  15,  102  F  747,  ISS  AmSR  43, 
17  AnnCas  880, 

Oa. — Baat  Tanneseee,  etc.,  R.  Co. 
V.  Miller,  95  Oa.  TSS,  22  SE  660. 

111. — Heazle  v.  Indianapolis,  etc., 
R  Co.,  76  III.  501;  Merchant  v.  South 
Chicago  City  R.  Co..  104  111.  A.  122. 

Ind.— Louisville,  etc..  R,  Co,  v. 
Stanser,  7  Ind.  A.  178,  84  NS  688,  32 
NEl  £09. 

Ky. — Louisville,  etc..  R.  Co.  v.  Mc- 
Coy, 81  Ky.  403;  Brown  v.  Louisville 
K.  Co.,  S3  SW  1041,  21  KyL  995. 

Me. — Ektvards  v.  Lord,  49  Me.  279. 

Mass. — Clennen  v.  Boston  Slevated 
R.  Co..  207  Mass.  497,  93  NE  700.  32 
LRANS  470;  Pitcher  t.  Old  Colony 
St.  R.  Co.,  196  Mass.  69,  SI  NS  876, 
124  AtnSR  B13,  IS  LRANB  481,  12 
AnnCas  886. 

Mich. — ^Rathbone  v.  Detroit  United 
H.  Co.,  187  Mich.  B86,  164  NW  143.  ■ 

Mo. — Magrane  v.  St.  Louis,  etc.,  R. 
Co.,  183  Mo.  119.  81  SW  1158. 

Oh. — Holmes  v.  Ashtabula  Rapid- 
Transit  Co..  10  Oh.  Cir.  Dec.  688. 

Tex. — Pecos,  etc,  R.  Co.  v,  Twlch- 
ell,  (Civ.  A.)  146  SW  819;  Houston, 
etc.,  K.  Co.  v.  Keelinr.  61  Tex.  Civ. 
A.  386,  112  SW  80^  McC&rty  v. 
Houston,  etc.,  R.  Co.,  21  Tex.  Civ.  A. 
668.  64  SW  421. 

Itlrtiftt  pnetloal  ear*  see  supra 

[a]  '  All  OAM  and  aiMywM)*  not  z*- 

SHttift.  (1)  "The  terms  In  question 
o  not  mean  all  the  care  and 
dllls«nce  the  human  mind  can  con- 
ceive oft  nor  such  as  will  render 
the  transportation  free  from  any  pos- 
sible peril,  nor  such  as  would  drive 
the  ca«-rlftr  from  hla  business.  It  does 
not,  for  lnitanc«k  requlr«,  with  re- 
spect to  either  passennr  or  freight 
trains,  steel  rails  and  Iron  or  framte 
crosB-tlM,  because  sutdi  ties  are  leas 
liable  to  decay,  and  hence  safer  than 
th08«  of  wood;  nor  upon  freigM- 
tralns  air-brakes,  beil-puUs,  and  a 
brakesman  upon  every  car;  but  it 
does  wnphatloally  require  every 
thins  necessary  to  the  security  of 
the  poasenKef  upon  either;  and  rea- 
sonably consistent  with  the  bualness 
of  the  carrier,  and  the  means  of 
conveyance  employed."  Indianapolis, 
etc.'.  ft.  Co.  V.  iferst.  U  U.  8.  291. 
296,  28  L.  ed.  898.  To  same  effect 
Colorado  Springs,  etc.,  R.  Co.  v. 
Allen,  65  Colo.  S91,  136  P  790.  But 
see  Quimby  v.  Bee  Bids.  Co.,  87  Nebr. 
193,  127  KW  118,  128  AmSR  477 
(holdlne  that  a  common  carrier 
should  De  held  to  the  strictest  ac- 
countability and  be  required  to  ex- 
ercise the  highest  degree  of  care  as 
to  passengers,  of  which  the  human 
mind  la  capable).  (2)  "It  does  not 
mean  that  every  possible  or  con- 
ceivable care  and  precaution  which 
might  increase,  or  even  assure,  the 
safety  of  the  passenger,  must  be 
taken,  but  only  such  as  are  reason- 
ably practicable  under  the  clrcum- 
Btances;  1.  e.,  reasonably  consistent 
with  the  practical  operation  of  the 
carrier's  business."  Birmingham  R.. 
etc..  Co.  V.  Barrett.  179  Ala,  274.  282. 
60  S  262.  (3)  "Obviously  many 
things  conducive  to  safety  may  be 
known  to  human  skill  and  perceptible 
to  human  foreslirht.  and  yet  the  most 
careful   and   skillful   carriers  may 


seldom  or  never  use  such  means  or 

Erecautlons  because  they  are  entirely 
npractlcable,  and  wholly  inconsist- 
ent with  the  rational  operation  of 
their  businees."  Birmingham  R.. 
etc,  Co.  V.  Barrett,  supra.  (4)  When 
it  la  said  that  a  company  should 
exercise  the  highest  degree  of  fore- 
sight and  prudence,  such  statement 
is  not  to  be  understood  to  require  of 
It  every  posaible  precaution  which 
ingenuity  might  suggest,  or  skill 
might  afford,  by  which  accidents 
may  be  avoided,  but  that  it  should 
adopt  such  precautions  of  known 
value  as  have  been  practically  tested, 
and  should  employ  such  necessary 
skilled  labor,  service,  and  experience 
as  are  reasonably  within  Its  power 
to  secure.  International,  etc.,  R,  Co. 
V.  Halloren.  68  Tex.  46.  37  AmR  744. 

[b]  Unneoessary  dlUgeuoe  should 
not  be  Imposed  on  railroad  compa- 
nies In  operating  their  lines,  but  it  Is 
proper  that  they  be  required  to  make 
all  reasonable  efforts  to  prevent  In- 
juries to  persons  or  property.  Louis- 
ville, etc..  R.  Co.  v.  Stanger.  7  Ind. 
A.  179.  34  HE  688.  38  NB  209. 

4.  111.— Pittsburg,  etc.,  R.  Co.  v. 
Thompson,  66  111.  138. 

Iowa. — Pershing  v.  Chicago,  etc., 
R.  Co..  71  Iowa  561,  32  NW  488. 

Minn. — ^Palmer  v.  Winona  R.,  etc., 
Co.,  78  Minn.  138.  80  NW  869. 

N,  T. — Cleveland  v.  New  Jersey 
Steamboat  Co..  7  NYSt  598. 

Wis. — Wanzer  v.  Chippewa  Valley 
Electric  R.  Co..  108  Wis.  319,  84  NW 
423. 

5.  Ind. — Prothero  v,  Cltlasens*  St. 
R.  Co.,  134  Ind.  481.  38  NE  766. 

N.  T. — Stierle  v.  Union  R.  Co.,  166 
N.  T.  70,  50  NE  419;  Luter  v.  Union 
R.  Co.,  84  Misc.  46,  146  NTS  893. 

N.  C. — Pruett  v.  Southern  R.  Co., 
164  N.  C.  3.  80  SB  66,  49  LRANS  810. 
AnnCa8l916D  64. 

T^. — St.  Louis  Southwestern  R. 
Co.  v.  Gresham.  106  Tex.  452.  167  SW 
724  taff  (Civ.  A.)  140  SW  483]. 

Va. — Norfolk-Southern  R.  Co,  v. 
Tomlinson,  116  Va.  163,  81  SE  89. 

"In  every  case,  the  degree  of  care 
to  be  exercised  Is  dependent  upon 
the  circumstances  and.  if  the  acci- 
dent Is  attributable  to  the  existence 
of  defects  In  the  road,  or  in  the 
mechandcal  appliances  availed  of  for 
the  operation  of  the  railroad,  by  rea- 
son of  which  there  was  a  possibility 
of  loss  of  life  or  limb  to  the  travel- 
ing public,  the  strict  rule  nequlring 
the  highest  degree  of  care  and  oi 
human  skill  would  be  applicable." 
SClerle  v.  Union  R.  Co.,  Y.  70. 

73,  60  NB  419. 

[a]  Vhe  Oene*  of  vlffUaBoe  mast 
to  some  asUm  depaod  on  the  degzee 
of  paoU  which  would  be  Incurred  by 
reason  of  a  lack  of  vigilance.  Proth- 
ero v.  dtlsens'  St.  R.  Co.,  184  Ind. 
431.  33  NE  765. 

rb]  Vot  limited  to  operation  of 
oan.f— (1)  A  carrier's  duty  to  exer- 
cise the  high  degree  of  diligence 
which  would  be  exercised  by  very 
prudent  persons  under  similar  cir- 
cumstances is  not  limited  to  the  op- 
eration of  its  cars  and  trains.  St. 
Louis  Southwestern  R.  Co.  v.  Ore- 
sham,  106  Tex.  4S2,  167  SW  724  [aff 
(Civ.  A.)  140  SW  4831.  (2>  It  Is  the 
duty  of  a  carrier  of  passengers  to 
use  the  highest  degree  of  care  known 
to  human  forealght.  not  only  in  the 


exercise  only  ordinary  care and  it  is  not  responsi- 
ble for  injury  occasioned  by  inevitable  casualty  or 
some  other  cause  which  human  foresight  could  not 
prevent.'  But  it  is  not  essential  to  the  carrier's 
liability  that  it  must  have  anticipated  the  precise 
injury  or  precise  person  injured;  it  is  sufficient  that 
it  should  have  anticipated  a  similar  injury  to  some 
one  similarly  situated." 

[$  1300]  e.  Ctontinnaace  of  Care;  Varying  Accord- 
ing to  Time  and  Place.  The  duty  of  the  carrier-  to 
protect  its  passengers  is  not  confined  to  the  carrier's 
vehicle,  but  extends  during  the  entire  continuance 
of  the  relation.* 
Care  varying  according  to  time  and  place.  Ac- 
manner  of  operating  trains,  but  as  to 
the  equipment.  Norfolk-Southern  R. 
Co.  v.  Tomlinson.  116  Va.  153,  81  SB 
S9 

&  111.— S^dy  v.  Lake  Street  151. 
R.  Co.,  236  111.  194,  85  NE  100  [aff 
137  111.  A.  2441:  Chicago,  etc^R.  Co. 
V.  Pillsbury,  m  111.  9.  It  NB  22,  B 
AmSR  483. 

Ky. — Bogard  v.  Illinois  Cent.  R. 
Co.,  144  Ky.  649.  139  SW  866,  86 
LRANS  337  and  note. 

N.  Y.— Stierle  v.  Union  R.  Co..  166 
N.  Y.  70.  60  NB  419;  Jensen  v.  ^xm- 
burg-Amerlcan  Packet  Co.,  23  App. 
Dlv.  163,  48  NYS  630:  Luter  v.  Union 
R.  Co.,  84  Misc.  46,  146  NYS  898. 

Oh. — Cleveland,  etc.,  R.  Co.  v.  An- 
derson. 21  Oh.  Clr.  Ct  288,  11  Oh. 
Cir.  Dec.  766. 

Tex. — Houston,  etc,  R  Co.  v.  Ritfli- 
axds.  20  Tex.  Civ.  A.  203.  49  SW  687. 

[a]  Dangers  mot  Inetdsat  to  traaa- 
portation.^As  to  matters  not  di- 
rectly Involved  in  the  unusual  dan- 

frer  Incident  to  transportation,  for 
nstance,  as  to  the  stations,  premises, 
and  the  like,  the  strictest  rule  of 
care  is  not  applicable.  O'Reilly  v. 
Long  Island  R.  Co.,  IB  App.  Dlv.  79, 
44  NTS  264;  Bruswitz  V.  Netherlands 
American  Steam-Nav.  Co.,  64  Hun 
262.  19  NYS  76;  Cleveland,  etc.,  R. 
Co.  V.  Anderson.  2t  Oh.  Clr.  Ct.  288, 
11  Oh.  Clr.  Dec.  766;  Houston,  etc.. 
R.  CO.  V.  Richards,  20  Tex.  Civ.  A. 
203,  49  SW  687. 

7,  U.  S.— Louisville,  etc.,  R.  Co. 
V.  Fisher,  166  Fed.  68,  83  CCA  684, 
11  LRANS  926. 

Cat. — Kline  v.  Santa  Barbara  Con- 
sol.  R.  Co..  160  Cal.  741.  90  P  125. 

111. — Chicago  Terminal  Transfer  R. 
Co.  v.  Berkowlti.  137  111.  A.  96  [aff 
284  IlL  460,  84  NB  1068]. 

Ind. — ^Bedford,  etc,  R.  Co.  v.  Rain- 
bolt,  99  Ind.  661. 

Mass. — Magee  v.  New  York.  etc..  R. 
Co.,  19B  Mass.  111.  80  NB  689. 
See  also  Infra  (I  1802,  1886. 
[a]  Ordinary  UMUents  of  travel. — 
A  railroad  company  cannot  be  held 
answerable  to  a  passenger  In  dam- 
ages because  of  matters  which  are 
ordinary  Incidents  of  travel,  such  as 
exposure  to  drafts  from  windows 
opened  by  or  at  the  request  of  other 
passengers.  I<ouIsvlIle,  etc.,  R.  Co. 
V.  Fisher.  16B  Fed.  68,  88  CCA  684, 
11  LRANS  926  and  note. 

8.  Dixon  V.  Great  Falls.  et&.  R. 
Co.,  38  App.  (D.  C.)  691;  Rivers  v. 
Pennsylvania  R.  Co.,  88  N.  J.  L. 
613,  88  A  883;  Trinity,  etc.,  R.  Co.  v. 
HcCune,  (Tex.  Civ.  A.)  154  3W  237; 
Moore  v.  Northern  Texas  Tract.  Co., 
41  Tex.  Civ.  A.  683,  96  SW  662. 

[a]  Bzpoanze  to  ■voldatae  daagar. 
— To  expose  a  passenger  to  danger 
which  reaabnable  toreatght  could  have 
avoided  Is  negligence  on  the  part  of 
the  carrier.  Dixon  v.  Great  Falls, 
etc.,  R.  Co..  88  App.  (D.  C.)  691, 
AnnCasl913C  671  and  note. 

[b]  "By  foreati^t  U  meant  not 
foreknowledge  absolute,  nor  that  ex- 
actly such  an  accident  as  has  hap- 
pened was  expected  or  apprehended, 
but  rather  that  the  characteristics 
of  the  accident  are  such  that  It  can 
be  classified  among  events  that,  with- 
out due  care,  are  likely  to  occur, 
and  that  due  care  would  prevent." 
Rivers  v.  Pennsylvania  R.  Co,,  83 
N.  J,  L.  513.  615.  83  A  888. 


a.    Nashville,  etc..  R.  Co.  v..  Crosby, 


862    [IOC.  J.] 


CABBIEB8 


[§  1300 


eording  to  some  aathorities,  the  degree  of  care 
required  varies  according  to  the  time  and  place,  the 
h^hest  d^ree  of  care  beii^  required  while  the  pas< 
senger  is  in  the  course  of  transportation  on  the  car- 
rier's vehicle,  or  hoarding  or  alighting  therefrom/" 
and  only  reasonable  or  ordinal^  care  being  required . 
while  he  is  waiting  in  the  carrier's  station  or  on  its 


platforms,  or  leaving  its  premises,'^  According  to 
other  authorities,  however,  the  carrier  is  bound  to 
exercise  the  highest  degree  of  care  to  protect  a  pas- 
senger during  the  entire  continuance  of  the  relation, 
from  the  time  he  becomes  a  passenger  until  he 
ceases  to  be  such  by  the  completion  of  his  journey 
and  has  left  the  carrier 's  premisra.*^ 


etc.,  B.  Co.  V.  Slyder,  48  App.  (D.  C.) 
95;  Evansville,  etc..  R.  Co.  v.  Athon. 
6  Ind.  A.  29E,  33  NB  469,  61  AmSR 
303;  State  v.  £lunt,  110  Mo.  322,  19 
8W  660.  See  alao  supra  i  1294;  Infra 
SS  1337-1347. 

10.  Ala. — Seaboard  Air  Line  R. 
Co.  V.  Mobley,  99  S  S14:  Nashville, 
etc..  R.  Co.  V.  Croaby,  183  Ala.  SS7. 
62  S  889. 

D.  C. — Washington,  etc.,  R.  Co.  v. 
Slyder,  43  App.  96. 

Ind. — Indiana  Union  Tract.  Co.  v. 
Kelter,  175  Ind.  268,  92  NE  982;  Pere 
Marquette  R.  Co.  v.  Strange,  171  Ind. 
160,  84  KE  819,  85  KE  1026,  20 
LRANS  1041:  IndlanapollB  Southern 
R.  Co.  V.  Wall,  S4  Ind.  A.  48,  101 
NE  6S0. 

Kan.--Chtcagq,  etc.,  R.  Co.  v.  Wim- 
mer,  72  Kan.  566,  84  P  378,  4  LRANB 
140.  7  AnnCaa  75«. 

N.  T. — ^Kelly  v.  Manhattan  R.  Co., 
112  N.  Y.  448,  20  NB  883,  S  LRA 
74. 

Vt— WUey  V.  Rutland  R.  Co.,  86 
Vt  504,  86  A  808. 

See  also  aupra  I  liti. 

[a]  B— on»  tof  rnleM— (1)  "The 
common  law,  for  the  purpose  of  de- 
termining questlona  ef  nablllty  for 
Injury,  divided  passengers  Into  two 
classes — (1)  those  being  transported, 
and  (2)  those  not  being  transported. 
The  highest  practical  care  and  dili- 
gence were  exacted  of  the  carrier  for 
the  safety  of  passengers  of  the  first 
class,  and.  in  case  of  injury  re- 
sulting from  defective  roadbed,  equip- 
ment or  management,  a  presumption 
of  the  carrier's  negligence  was  in- 
dulged by  law  In  favor  of  the  in- 
jured person.  The  carrier  was  bound 
only  for  the  exercise  of  ordinary 
care  with  respect  to  passengers  of 
the  second  class,  and  in  case  of  ac- 
cidental injury  no  presumption  as  to 
negligence  existed  in  favor  of  either 
party.    .    .    .    The     propriety  and 

Justice  of  the  requirement  that  a 
ligh  degree  of  care  be  exercised  for 
the  security  of  passengers  of  the 
first  class,  and  the  sound  public 
policy  upon  which  the  presumption 
of  negligence  In  case  of  accidental 
injury  to  one  of  that  class  from  de- 
fective roadway  or  equipment  Is 
founded,  are  manifest.  A  passenger 
being  transported  at  a  high  rate  of 
speed  by  powerful  engines  is  help- 
lessly in  charge  of  the  carrier,  re- 
quired to  obey  its  regulations,  and 
to  rely  for  his  safety  wholly  upon 
the  foresight,  care  and  prudence  of 
its  agents.  All  of  its  ways,  in- 
strumentalities and  methods  of  oper- 
ation are  exclusively  within  its  con- 
trol, and  the  slightest  omission  or 
neglect  with  respect  to  any  of  these 
things  Is  likely  to  be  followed  by 
frightful  consequences."  Pere  Mar- 
quette R.  Co.  V.  Strange,  171  Ind. 
160.  166.  84  NE  819,  85  NE  1026,  20 
LRANS  1041.  (2)  "A  neglect  of 
duty  In  such  a  case  Is  illtely  to 
result  In  great  bodily  harm  and  some- 
times death  to  those  who  are  com- 
pelled to  use  that  means  of  con- 
veyance. As  the  result  of  the  least 
negligence  may  be  of  so  fatal  a 
nature,  the  duty  of  vigilance,  on  the 
part  of  the  carrier,  requires  the  ex- 
ercise of  that  amount  of  care  and 
skill  In  order  to  prevent  accident." 
Kelly  V.  Manhattan  R.  Co..  112  N.  T. 
443.  450.  20  NE  363.  3  LRA  74. 

[b]  Time  to  reaoh  place  of  mt9*j. 
—It  Is  the  duty  of  a  carrier  to  ex- 
ercise the  highest  degree  of  care  for 
the  safety  of  its  passengers,  not 
only  In  the  act  of  alighting,  but 
until  after  such  reasonable  period  of 
time  as  will  permit  them  to  get  into 
a   place   of   safety   after  alighting. 


Washington,  etc.,  R.  Co.  v.  Slyder,  43 
App.  (D.  C.)  96. 

11.  U.  S. — Taylor  v.  Pennsylvania 
Co..  50  Fed.  765. 

Ala. — Nashville,  etc.,  R.  Co.  v. 
Crosby,  183  Ala.  237.  62  S  889. 

Ark. — Chicago,  etc.,  R.  Co.  v. 
Owens,  118  Ark.  467,  177  SW  8;  St. 
Louis,  etc.,  R.  Co.  V.  Musgrove,  113 
Ark.  699,  169  SW<286;  St.  Ix>uis,  etc., 
R.  Co.  V.  Hutchinson,  101  Ark.  424, 
142  SW  527;  St.  Louis,  etc.,  R.  Co. 
V.  Wood,  96  Ark.  311.  131  &W  869, 
33  LRANS  865  and  note. 

Cal. — Palls  V.  San  Pranciso,  etc., 
R.  Co.,  97  Cal.  114.  31  P  901. 

Ga, — Southern  R.  Co.  v.  Reeves,  116 
Ga.  743.  42  SE  1016. 

Ind. — ^Pere  Marquette  R.  Co.  v. 
Strange,  171  Ind.  160.  84  NE  819,  85 
NB  1026.  20  LRANS  1041:  Pennsyl- 
vania Co.  T.  Marlon,  104  Ind.  239,  3 
NB  874:  Indianapolis,  etc.,  R,  Co.  v. 
Wall,  54  Ind.  A.  43,  101  NE  «80: 
Glenn  v.  Lake  Brie,  etc.,  R.  Co.,  73 
NE  881. 

Me. — Polland  v,  Orand  Trunk  R. 
Co.,  112  Me.  28«.  98  A  88;  Maxfleld 
V.  Maine  Cent  R.  Co.,  100  Me.  79. 
60  A  710. 

Mass. — Moreland  v.  Boston,  etc., 
R.  Co.,  141  Mass.  31,  6  NB  226  [dlst 
Dodge  V.  Boston,  etc,  R.  Ca,  148 
Mass.  207.  19  NB  373]. 

Nebr.— Chicago,  etc.,  R.  Co.  v. 
Mann,  78  Nebr.  541,  111  NW  379; 
Fremont,  etc.,  R.  Co.  v.  Hagblad,  72 
Nebr.  778.  101  NW  1033,  106  NW 
1041,  4  X-RANS  264,  9  AnnCas 
1096. 

N.  T.— Kelly  v.  Manhattan  R.  Co., 
112  N.  T.  443.  20  NE  383,  3  LRA 
74  [dlst  West  v.  New  York,  etc.,  R. 
Co.,  73  N.  Y.  596];  Lafflln  v.  Buffalo, 
etc.,  R.  Co..  106  N.  Y.  136,  12  NE 
599,  60  AmR  433. 

Tex. — International,  etc.,  R.  Co.  v. 
Hugen,  46  Tex.  Civ.  A.  326,  100  SW 
1000. 

Utah. — Palmer  v.  Oregon  Short 
Line  R.  Co..  34  Utah  466,  98  P  689, 
16  AnnCas  229. 

Vt.— Wiley  v.  Rutland  R.  Co..  86 
Vt.  604,  86  A  808. 

See  also  Infra  8S  1337,  1338, 

"While  It  Is  the  duty  of  a  railroad 
company  to  keep  Its  platform  and 
approaches  safe  and  convenient  for 
the  Ingress  and  egress  of  passengers 
to  and  from  its  cars,  the  rigor  of  the 
rule  which  requires  It,  out  of  con- 
sideration of  public  policy,  to  ex- 
ercise the  highest  possible  diligence 
for  the  benefit  of  the  passenger  while 
In  the  actual  progress  of  his  Journey, 
and  holds  It  responsible  for  the 
sllghest  defect  In  Its  machinery, 
track  and  appliances,  is  measurably 
relaxed  with  respect  to  Its  platform 
and  approaches.  Wi  th  respect  to 
these.  It  Is  to  be  held  to  that  reason- 
able degree  of  care  for  the  safety 
and  protection  of  Its  patrons,  hav- 
ing regard  to  the  nature  of  Its  bus- 
iness, as  Is  demanded  of  Individuals 
upon  whose  premises  others  come  by 
Invitation  or  Inducement  for  the 
transaction  of  business."  Pennsyl- 
vania Co.  v.  Marlon,  104  Ind.  239, 
242,  3  NE  874. 

[a]  Beaaoas  for  distinction. — (l) 
"The  special  circumstances  and  risks 
attending  the  actual  transportation 
of  passengers  do  not  exist  with  re- 
spect to  passengers  before  entering 
or  after  leaving  the  coaches  of  such 
carriers.  The  perils  surrounding  a 
passenger  while  about  the  waiting- 
room,  platform  and  station  grounds 
of  a  railroad  company  are  not  dif- 
ferent In  kind  from  those  to  be  en- 
countered by  persons  while  upon  the 
permlses  of  numerous  manufacturing 
and    mercantile   establishments,  to 


which  they  have  come  by  invitation 
or  inducement  for  the  transaction  of 
basiness.  That  high  degree  of  dili- 
gence and  care  exacted,  out  of  con- 
sideration of  public  policy^  for  the 
benefit  of  passengers  In  the  actual 
progress  of  their  Journey  is  accord- 
ingly relaxed  In  the  atse  of  passen- 
gers who  are  about  the  stations, 
platforma  and  approaches  of  a  rail- 
way company.  The  obligation  rest- 
ing upon  the  company  in  supplying 
and  maintaining  these  accommoda- 
tions, and  with  respect  to  passen- 
gers using  the  same,  is  to  exercise 
only  ordinary  care,  or  «are  in  pro- 
portion to  the  danger  Ukelr  to  be 
encountered."  Pere  Manniette  R. 
Co.  T.  Strange.  171  Ind.  in,  18«,  84 
NE  819.  85  NE  1026,  20  LRANS 
1041.  (2)  "  For  the  reason  that  the 
consequences  of  a  neglect  of  the 
highest  skill  and  care  which  human 
foresight  can  attain  to  are  naturally 
of  a  much  less  serious  nature.  The 
rule  In  such  cases  is  that  the  car- 
rier Is  bound  simply  to  exercise  or- 
dinary care  in  view  of  the  dangers 
to  be  apprehended."  Kelly  v.  Man- 
hattan R.  Co.,  112  N.  Y.  443,  450. 
20  'NE  383,  8  LRA  74. 

[bj  Wlwra  one  is  pushed  ttom.  a 
platform  of  a  railroad  oar  by  the 
carrier's  porter,  such  act,  as  a  mat- 
ter of  law,  constitutes  a  failure  to 
exercise  ordinary  care  for  such  per- 
son's safety,  to  which  degree  of  care 
he  is  entitled,  although  his  relation 
as  passenger  has  terminated.  Inter- 
national, etc.,  R.  Co.  V.  Hugen,  46 
Tex.  Civ.  A.  326,  100  SW  1000. 

[c]  QnsstloiL  for  Jnr7.^The  duty 
of  a  station  agent  to  the  public 
about  the  station  grounds  is  not 
necessarily  limited  by  the  rules  pre- 
scribed by  the  company,  but  Is 
measured  by  the  requirements  of  the 
law  and  whether  such  duty  was 
performed  under  the  circumstances 
of  a  particular  case  where  a  person 
received  an  Injury  on  such  grounds 
is  a  question  of  fact  for  the  Jury- 
New  England  R.  Co.  v.  Hyde,  101  Fed. 
401,  41  CCA  649  [certiorari  den  181 
U.  S.  filB  mem.  21  SCt  924  mem.  46 
L.  ed.  1031  mem].  See  generally 
infra  1463-1478. 

la.  Southern  Pac.  Co,  v.  Ward. 
208  Fed.  886,  125  CCA  601;  Louisville, 
etc.,  R.  Co,  v.  Johnson.  166  Ky.  351. 
182  SW  214.  LRA1916D  614:  Jordan 
v.  New  York,  etc.,  R.  Co..  165  Mass. 
846,  43  NE  111,  52  AmSR  622.  32 
LRA  101;  Dodge  v.  Boston,  etc.,  R. 
Co..  148  Mass.  207,  19  NE  373.  12 
AmSR  641.  2  LRA  83  and  note  [dlst 
Moreland  v.  Boston,  etc.,  R.  Co.,  141 
Mass.  81.  6  NE!  22S];  Oaynor  v.  Old 
Colony,  etc.,  R.  Co.,  100  Mass.  208.  97 
AmD  96;  Bracket!  v.  Southern  R.  Co., 
88  S.  C.  447.  70  SE  1026.  AnnCaalOlSC 
1212;  Johns  v.  Charlotte,  etc..  R.  Co.. 
39  S.  C.  162,  17  SE  698.  39  AmSR 
709.  20  LRA  620  and  note.  See  also 
supra  II  1296-1298;  infra  |  1337  et 
seq. 

[a]  Beasons  for  nils. — "The  public 
business  of  carrying  passengers  Is 
now  so  controlled  by  a  few  persons 
or  corporations  that  those  who  travel 
must  of  necessity  use  their  stations 
and  waiting  rooms,  and  with  in- 
creasing population  the  numt>er  of 
persons  using  these  stations  is  con- 
stantly on  the  increase.  The  arrange- 
ments for  the  comfort  and  health 
of  all  classes  of  the  general  public, 
— women  and  children,  the  old  and 
the  feeble,  the  ignorant  and  Inex- 
perienced.— are  under  the  exclusive 
control  of  the  carriers,  and  It  seems 
but  reasonable  that  they  should  be 
held  to  a  very  high  degree  of  care  In 
providing  at  thafr  stations  for  the 


For  lates  eaaesi  devvlopauKts  and  ebaavM  in  the  law  see  cumulative  Annotations,  same  title, 
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1301]  3.  What  Law  OoTenut."  Where  an  action 
against  a  carrier  for  personal  injuries  is  regarded 
as  an  action  in  tort,  the  law  which  governs  the 
degree  of  care  required  and  the  liability  of  a  carrier 
for  its  negligence  in  injuring  a  passenger  is  the  law 
of  the  place  where  the  injury  occurred,  and  not  that 
of  the  place  where  the  contract  of  carriage  was 
made.^*  Hence  rights  given  by  the  lex  loci  delicto 
can  be  defeated  only  by  defenses  permitted  by 
that  law;^"  and,  where  no  special  law  of  such 
other  jurisdiction  is  pleaded  and  proved,  the  pre- 
sumption is  that  it  is  the  same  as  the  law  of  the 
forum.^*  But,  where  the  action  is  Kgarded  as  based 


on  the  contract  of  carriage,  the  lex  loci  contractus 
governs.^'  The  remedy,  pleading,  and  procedure  are 
governed  by  the  law  of  the  forum.^* 

[$  1302]  4.  Carrier  Not  Insurer;  Liable  Only  for 
Negligence.  A  carrier  of  passengers  is  not  as  abso- 
lutely liable  for  the  safety  of  the  passengers  as  a 
carrier  of  goods  is  for  the  safety  of  the  goods;  but 
it  is  only  liable  for  injuries  to  passengers  which  are 
caused  by  its  negligence^"  in  failing  to  exercise  the 
proper  degree  of  care,  skill,  and  diligence  for  such 
passengers*  safety,**  and  therefore  is  not  an  insurer 
of  the  safety  of  passengers,^^  in  the  sense  in  which 
a  carrier  of  goods  is  said  to  be  an  insurer  of  the 


safety  and  comfort  of  those  whom 
they  Impliedly  invite  to  uoe  their 
stations  and  waiting  rooms.  Another 
connt  reason  asatnst  applying  the 
rule  of  extraordinary  care  In  rela- 
tion to  the  roadbed,  track,  cars,  ap> 
pliances,  and  the  lUce,  and  the  rule 
of  ordinary  care  as  to  the  construc- 
tion and  maintenance  of  stations  and 
waiting  rooms,  is  that  the  attempt 
to  apply  different  rules  will  often 
result  in  the  greatest  perplexity  and 
the  most  refined  distinctions  in  de- 
termining whether  an  injury  com- 
plained of  should  be  referred  to  a 
condition  existing  in  the  station  or 
to  the  operation  of  a  train."  Braclcett 
V.  Southern  R.  Co.,  88  S.  C.  447. 
462,  70  SE  1026,  AnnCa8l912C  1212. 

13.  See  generally  Conflict  of  Laws. 

14.  U.  S.— Smith  V.  Atchison,  etc., 
R.  Co.,  194  Fed.  79,  114  CCA  157. 

Ark. — St.  Liouis,  etc.,  R.  Co.  v.  Coy, 
113  Ark.  266,  168  SW  1106. 

Qa. — Seaboard  Air  Line  R.  Co.  v. 
Andrews,  140  Ca.  2S4,  76  SE  92fi, 
AnnCasl914D  166. 

Ky. — Dallas  v.  Illinois  Cent.  R.  Co.. 
144  Kj;.  7S7.  189  SW  95B;  Pittsburg, 
etc.,  R.  Co.  V.  Qrom,  142  Ky.  61, 
133  SW  977;  Louisville,  etc.,  R.  Co. 
V.  Harmon,  64  SW  640.  28  Kyi. 
871. 

Mo. — Coy  V.  St  Ixiuis,  etc,  R.  Co., 
186  Ho.  A.  408,  172  SW  446. 

N.  Y. — Haus  V.  Erie  R.  Co..  89 
Misc.  416.  151  NTS  919. 

Que. — Canadian  Pac.  R.  Co.  v. 
Parent,  24  Que.  K.  B.  193  [app  dlsm 
61  Can.  S.  C.  234,  21  DomLR  681. 
and  aff  46  Que.  Super.  319]. 

[a]  VaUdity  of  walvsr^Whether 
a  waiver  of  liability  for  injuries, 
printed  on  the  back  of  a  pass.  Is 
valid  and  a  defense  to  an  action  for 
injuries  to  the  person  riding  on  the 
pass,  by  the  carrier's  negligence,  de- 
pends on  the  law  of  the  place  where 
the  injury  oecurred.  Smith  t.  Atchi- 
son, etc..  R.  Co.,  194  Fed.  79,  114 
CCA  157. 

Ifl.  Pittsburg,  etc.,  R.  Co.  v. 
Grom.  142  Ky.  61.  133  SW  977. 

18.  Seaboard  Air  Line  R.  Co.  r. 
Andrews.  140  Qa.  264,  78  SE  925. 
AnnCasl914D  166-,  Alabama  Midland 
R.  Co.  V.  Guilford,  119  Ga.  523.  46 
SE  665:  Canadian  Pac.  R.  Co.  v. 
Parent,  24  Que.  K.  B.  193  [aft  46  Que. 
Super.  319,  and  app  dism  61  Can.  S. 
C.  234,  21  DomLR  6811. 

17.  El  Paso,  etc.,  R.  Co.  v.  Lan- 
don,  68  Tex.  Civ.  A.  397.  124  SW  744. 

18.  St.  Louis,  etc.,  R.  Co.  v.  Coy, 
113  Ark.  266,  168  SW  1106. 

[a]      Borden    of  proof.^ — Where 

Flaintlff,  while  lawfully  riding  on  a 
reight  train,  was  injured  In  Mis- 
souri, and  brought  suit  in  Arkansas, 
the  burden  of  proof  was  governed 
by  the  Arkansas  law,  and  the  Arkan- 
sas rule  that,  If  a  passenger  on  any 
-kind  of  a  train  is  Injured  by  its  op- 
eration, a  presumption  of  the  car- 
rier's negligence  arises  was  appli- 
cable. St,  Louis,  etc.,  R,  Co.  v.  Coy, 
113  Ark.  265.  168  SW  1106. 

19.  U.  S. — Stokes  V.  Saltonstall, 
13  Pet.  181.  10  L.  ed.  115;  Boyce  v. 
Anderson.  2  Pet.  169,  7  L.  ed.  379. 

Ark. — St.  Louis,  etc..  R.  Co.  v. 
Dyer.  115  Ark.  262.  170  SW  1013; 
Little  Rock  Tract.,  etc..  Co.  v.  Klm- 
bro,  7G  Ark.  211.  87  SW  121,  644. 

Del. — ^Freeman  v.  Wilmington,  etc.. 
Tract.  Co.,  26  Del.  107,  SCT  A  1001; 


Baton  V.  Wilmington  City  R.  Co..  24 
Del.  435.  75  A  869;  Benson  v.  Wil- 
mington City  R.  Co.,  24  Del.  202,  76 
A  793;  Baldwin  v.  Peoples'  R.  Co..  23 
Del.  81.  76  A  1088  [all  23  Del.  388.72 
A  979];  Elliott  v.  Wilmington  City 
R.  Co..  22  Del.  670,  73  A  1040;  RMss 
V.  Wilmington  City  R.  Co.,  67  A  153. 

Ind. — Grand  Rapids,  etc,  R.  Co.  v. 
Boyd.  65  Ind.  526. 

La. — Jones  v.  Canal,  etc.,  R.  Co.. 
108  La.  213.  33  S  200. 

Md.— Stockton  v.  Frey.  4  Gill  406. 
46  AmD  138. 

Mich. — Grand  Rapids,  etc,  R.  Co. 
v.  Huntley,  38  Mich.  637,  31  AmR 
321  and  note. 

Mo.— Canaday  v.  St.  Louis  United 
R.  Co.,  134  Mo.  A.  282.  114  SW  88. 

N,  J. — Olsofrom  v.  North  Jersey 
St  R.  Co.,  81  N.  J.  L.  821,  79  A  1039; 
Trenton  Pass.  R.  Co.  v.  Guarantors 
Liability  Indemn.  Co..  60  N.  J.  L.  246. 
37  A  609,  44  LRA  213. 

N.  y. — McPadden  v.  New  Tork 
Cent  R.  Co.,  44  N.  T.  478.  4  AmR 
706;  O'Nell  v.  New  Tork,  etc.,  R.  Co., 
121  App.  Dlv.  487,  108  NTS  128;  Hol- 
llster  V.  Nowlen,  19  Wend.  234,  32 
AmD  456;  Camden,  etc..  R.,  etc.,  Co. 
v.  Burke,  13  Wend.  611,  28  AmD  488. 

N,  C. — Marable  v.  Southern  R.  Co., 
142  N.  C.  657,  563,  66  SE  3E5  [c4t 
Cyc];  Hollingsworth  v.  Skelding,  142 
N.  C.  246.  66  SE  212. 

Okl.— Midland  Valley  R.  Co.  v.  Htl- 
liard.  148  P  1001. 

■  Pa. — Meier  v.  Pennsylvania  R.  Co., 
64  Pa,  226.  8  AmR  681;  Barilck  v. 
Baltimore,  etc..  R.  Co.,  41  Pa.  Super. 
87. 

Tex. — Beaumont,  etc.  R.  Co.  v. 
Bishop.  (Civ.  A.)  160  SW  97B:  Texas, 
etc.,  R.  Co.  v.  Haugtaon,  (Civ.  A.) 
139  SW  611. 

W.  Va, — GiUlngham  v.  Ohio  River 
R.  Co.,  36  W.  Va.  ESS,  14  BK  243,  29 
AmSR  827,  14  LRA  798. 

Eng. — East  Indian  R.  Co.  v.  Muk- 
orjoe,  [1901]  A.  C.  396.  3  BRC  420; 
Redhead  v.  Midland  R  Co.,  L.  R.  2 

8.  B.  412;  Christie  v.  Griggs,  2 
ampb.  79;  Aston  v.  Heaven,  2  Esp. 
633.  The  earlier  English  cases  on 
the  subject  are  fully  referred  to  in 
Ingalls  V.  Bills.  9  Mete  (Mass.)  1, 
43  AmD  346  and  note. 

Con. — Colpltts  V.  Reg.,  6  Can.-  Exch. 
264. 

Ont.— Wells  V.  Port  Arthur,  10 
OntWR  1098. 

See  also  cases  infra  note  21. 

InsTltaUe  aooldeiit  see  infra  E 
1336. 

30.    See  supra  H  1294-1299. 

SI.  U.  S. — New  Tork,  etc.,  R.  Co. 
V.  Lincoln,  223  Fed.  896.  139  CCA 
334;  Irvine  v.  Delaware,  etc.,  R.  Co.. 
184  Fed,  664,  106  CCA  600:  Ozanne 
V.  Illinois  Cent  R.  Co..  151  Fed.  900; 
Pennsylvania  R.  Co.  v.  McCaffrey, 
149  Fed.  404.  79  CCA  224;  Ladd  v. 
Foster,  31  Fed.  827.  12  Sawy.  547; 
Hazard  v.  Chicago,  etc..  R.  Co.,  11  F. 
Cas.  No.  6. 275.  1  Bias.  503. 

Ala, — Seaboard  Air  Line  R.  Co.  v. 
Mobley,  69  S  614;  Irwin  v.  Louisville, 
etc..  R.  Co..  161  Ala.  489.  50  S  62.  136 
AmSR  153.  18  AnnCas  772  and  note: 
Culberson  v.  Empire  Coal  Co..  156 
Ala.  416,  47  S  237;  Louisville,  etc.. 
R.  Co.  V.  Mulder.  149  Ala.  676.  42  S 
742;  Birmingham  R..  etc..  Co.  v. 
King.  149  Ala.  604.  42  S  812. 

Ark.— Dillahunty  v.  Chicago,  etc., 
R.  Co.,  118  Ark.  888.  178  SW  420;  8t 


Louis,  etc.,  R.  Co.  v.  Dyer,  116  Ark. 
262,  170  SW  1013;  St.  Louis,  etc.,  R. 
Co.  v.  Musgrove,  113  Ark.  699,  169 
SW  286;  Chica«o.  etc.  R.  Co,  v. 
Brown,  111  Ark.  288.  168  SW  6SG; 
Arkansas  Cant  R.  Co.  v.  Janson,  90 
Ark.  494,  119  SW  648;  Price  v.  St 
Louis,  etc..  R.  Co.,  75  Ark.  479,  88 
SW  676,  112  AmSR  79. 

Cal. — Nagle  v.  California  South.  R. 
Co.,  88  CaL  86,  25  P  1106;  Treadwell 
V.  Whittler,  80  Cal.  674.  22  P  266.  13 
AmSR  175,  5  LRA  498;  Fairchlld  v. 
California  Stage  Co.,' 13  Cal.  599. 

Colo. — Colorado,  etc.,  R.  Co.  v.  Mc- 
George,  46  Colo.  15,  102  P  747,  133 
AmSR  43,  17  AnnCas  880. 

Conn. — ^Anthony  v.  Connecticut  Co., 
88  Conn.  700.  92  A  672;  Klbbe  v.  Con- 
nectlcut  Co.,  85  Conn.  641,  84  A  329, 
AnnCasl913C  167:  Thorson  v.  Oroton, 
etc.,  R.  Co.,  86  C^>nn.  11,  81  A  1024: 
Hall  V.  Connecticut  River  Steamboat 
Co..  13  Conn.  319. 

Del. — Braun  stein  v.  People's  R. 
Co.,  26  Del.  56,  78  A  609;  Eaton  v. 
Wilmington  City  R.  Co..  24  Del.  435, 
76  A  369;  Benson  v.  Wilmington  City 
R.  Oo„  24  Del.  202,  76  A  793;  Coyle 
v.  People's  R.  Co.,  23  Del.  464,  80  A 
638;  File  V.  Wilmington  City  R.  Co., 
23  Del.  463.  80  A  623;  Duggan  v.  New 
Jersey.  etc„  Ferry  Co.,  23  Del.  318. 
76  A  636;  Elliott  v.  Wilmlngrton  City 
R.  Co..  22  Del.  570,  73  A  1040;  Smlth- 
ers  v.  Wilmington  City  R.  Co..  22 
Del.  422.  67  A  Ul;  Relss  v.  Wilming- 
ton City  R.  Co..  67  A  153. 

D.  C. — Munsey  v.  Webb,  87  App. 
185;  Klght  v.  Metropolitan  R,  Co., 
21  App.  494. 

Fla. — Florida  R.  Co.  v.  Dorsey.  69 
Fla.  260.  52  S  963. 

Ga. — Georgia  Cent.  R.  Co.  v.  Llpp- 
man,  110  Ga.  665,  36  SE  202,  60  LRA 
673;  Qrimsley  v.  Atlantic  Coast  Line 
R.  Co..  1  Ga.  A.  657.  67  SE  943. 

III. — Barnes  v.  Danville  St.  R.. 
etc..  Co..  236  111.  666,  85  NE  921,  126 
AmSR  237;  Chicago,  etc.  R.  Co.  v. 
Byrum,  153  III.  131,  38  NB  578;  Chi- 
cago, etc.,  R.  Co.  v.  Lewis.  146  III. 
67,  33  NE  960;  Chicago,  etc..  R.  Co. 
v.  Araol.  144  HI.  261,  33  NE  204.  19 
LRA  313;  Keokuk  Northern  Line 
Packet  Co.  v.  True.  88  111.  608;  Ga- 
lena, etc.  R.  Co.  v.  Pay.  16  111.  668. 
63  AmD  323;  Wimmer  v.  Chicago  R. 
Co.,  185  HI.  A.  523:  Ware  v.  IlUnols 
Cent  R.  Co.,  119  111.  A.  466;  West 
Chicago  St.  R.  Co.  v.  Luka,  72  III.  A. 
60;  Chicago,  etc.,  R.  Co.  v.  Carroll.  6 
111.  A.  201. 

Ind. — Tippecanoe,  etc.,  Co.  v.  Jes- 
ter, 180  Ind,  357.  101  NE  915.  LRA 
1916E  721  and  note;  Louisville,  etc.. 
Tract.  Co.  v.  Korbe.  176  Ind.  450.  93 
NE  6.  94  NE  768  [rev  (A.)  90  NE 
488];  Louisville,  etc..  R.  Co.  v.  Ped- 
igo,  108  Ind.  481,  8  NE  627;  Louis- 
ville, etc.,  R.  Co.  V,  Thompson,  107 
Ind.  442.  S  NE  18,  9  NE  357.  67  AmR 
120;  Louisville,  etc.,  R.  Co.  v.  Kelly. 
92  Ind.  371.  47  AmR  149;  Grand  Rap- 
Ids,  etc.,  R.  Co.  V.  Boyd.  65  Ind.  526; 
Sherlock  v.  Ailing.  44  Ind.  184;  Jef- 
feraonvllle  R.  Co.  v.  Hendricks,  26 
Ind.  228 ;  Public  Utilities  Co.  v 
Cosby,  60  Ind.  A.  262.  110  NE  678; 
Terre  Haute  Tract.,  etc..  Co.  v 
Payne,  45  ind.  A.  132.  89  NE  413. 

Iowa — Bloom  v.  Sioux  Ctty  Tract. 
Co..  122  NW  831;  Blumenthal  v. 
Union  Electric  Co.,  129  Iowa  322,  106 
NW  588:  Cronk  V.  Wabash  R.  Co., 
12S  Iowa  849,  98^W  884. 
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safety  of  the  goods  and  hence  is  not  liable  for 
injufiee  caused  by  an  accident  which  an  exercise  of 
the  proper  degree  of  care,  skill,  and  diligence  could 
not  anticipate  or  prevent.^  But  the  carrier  is  said 
to  be  an  insurer  against  all  risks  caused  or  in- 
creased by  its  n^Ugence,  without  any  fault  on  the 
part  of  the  i}assenger}"  and  under  some  statutes,  a 
railroad  company  is  liable  for  injuries  sustained  by 


a  passenger  while  being  transported,  unless  they 
arise  from  the  passenger's  own  criminal  negligence 
or  from  the  violation  of  some  express  reflation  of 
the  company  brought  to  the  passenger's  notice.'^ 

[$  1303]  6.  Liability  as  AiEected  by  Means  of 
Oonveyance— a.  In  OeneraL  As  a  general  mle  the 
degree  of  care  required  of  a  eairier  of  paasei^zB 
is  not  affected  by  the  means  of  eonveyuiee  or 


Kan. — Lewark  v.  Parlcln»on,  78 
Kan.  55S.  85  P  601,  6  LRANS  1069 
and  note:  Chicago,  etc.,  R.  Co.  v. 
Fisher,  4ft  Kan.  460,  30  P  462. 

Ky. — Louisville,  etc.,  R.  Co,  v. 
O'Brien,  163  Ky.  638.  174  SW  31. 
AnnCaslSieE  1084;  Chesapeake,  etc.. 
R.  Co.  V.  Burke,  147  Ky.  694,  145  SW 
370.  AnnCasl913D  208;  Kentucky 
Cent.  R.  Co.  v.  Thomaa,  79  Ky.  160, 
2  Kyli  114;  Cincinnati,  etc.,  R.  Co.  v. 
Vlvlon,  41  SW  580.  19  KyL  687. 

Me. — Pomroy  v.  Bangor,  etc.,  R, 
Co.,  102  Me.  487,  67  A  661. 

Md. — United  R.,  etc.,  Co.  v.  Weir, 
102  Md.  286,  62  A  688;  Philadelphia, 
etc,  H.  Co.  V,  Allen.  102  Md.  lift,  62 
A  246;  Western  Maryland  R.  Co.  v. 
Shivers,  101  Md.  391,  61  A  618;  Tall 
V.  Baltimore  Steam  Packet  Co.,  90 
Md.  248,  44  A  1007,  47  LRA  120; 
Baltimore,  etc..  Tump,  Road  Co.  v. 
L«onhardt,  66  Md.  70,  E  A  346,  69 
AmR  156;  Baltimore,  etc..  R.  Co.  v. 
State,  60  Md.  449;  Baltimore,  etc..  R. 
Co.  V.  Worthlngton,  21  Md.  275,  83 
AmD  678. 

Mass. — Isenberg  v.  New  York,  etc., 
R.  Co..  221  Mass.  182,  108  NB  1046; 
Deaxle  v.  New  York,  etc.,  R.  Co..  217 
Mass.  23.  104  XE  493;  aiennen  v. 
BoAton  E\.  R.  Co..  207  Mass.  497.  93 
NE  700,  32  LRANS  470  and  note: 
Tompkins  v.  Boston  EI.  R.  Co..  201 
Mass.  114.  87  NE  488.  131  AmSR  392. 
20  LRANS  1063;  Seattle  v.  Boston 
EI.  R.  Co.,  201  Mass.  3,  86  NE  920; 
Rand  V.  Boston  El.  B.  Co.,  198  Mass. 
569.  84  NE  841. 

Mich. — Kelley  v.  City  Electric  R. 
Co..  168  Mich.  79.  133  NW  1085. 

Mo. — Stauffer  v.  Metropolitan  St. 
R.  Co..  243  Mo.  306,  147  SW  1032; 
Hlte  v.  Metropolitan  St.  R.  Co.,  130 
Mo.  182,^  31  SW  262.  32  SW  33,  Bl 
AmSR  555:  O'Connell  v.  St.  Louis 
Cable,  etc..  R.  Co.,  106  Mo.  482,  17 
SW  494:  Furnish  v.  Missouri  Pac.  R. 
Co..  10^  Mq,  438,  13  SW  1044,  22 
AmSR  781:  Leslie  v.  Wabash,  etc.. 
R.  Co.,  88  Mo.  50;  Gllson  v.  Jackson 
County  Horse  R.  Co.,  76  Mo.  282: 
Sawyer  v.  Hannibal,  etc.,  R.  Co.,  37 
Mo.  240.  90  AmD  382:  Johnson  v,  St. 
Joseph  k..  etc..  Co..  143  Mo.  A.  376.  128 
SW  243;  Canaday  v.  St.  Louis  United 
R.  Co.,  134  Mo.  A.  282.  114  SW 
88;  Evers  v.  WlftRlns  Ferry  Co.,  116 
Mo.  A.  130.  92  SW  118;  Hamilton  v. 
Metropolitan  St.  R.  Co.,  114  Mo.  A. 
604.  89  SW  893;  Posch  v.  Southern 
Electric  R.  Co..  76  Mo.  A.  601. 

Mont. — Talllon  v.  Mears,  29  Mont. 
161.  74  P  421.  1  AnnCas  613. 

Nebr. — Bevard  v.  I^lncoln  Tract, 
Co..  74  Nebr.  802,  105  NW  63B,  3 
LRANS  318  and  note;  Omaha  St.  R. 
Co.  V.  Boesen.  74  Nebr.  764.  105  NW 
303,  4  LRANS  122. 

N.  H. — Boucher  v.  Boston,  etc..  R. 
Co.,  76  N.  H.  91.  79  A  993,  34  LRANS 
728^  AnnCa8l912B  847. 

N.  J. — Trenton  Pass.  R.  Co.  v. 
Guarantors  Liability  Indemn.  Co., 
60  N.  J.  L.  246,  37  A  609.  44  LRA 
213;  Gardner  v.  New  Jersey  Tract. 
Co.,  68  N.  J.  L.  176.  31  A  893. 

N.  Y. — Breen  v.  New  York  Cent, 
etc.,  R.  Co.,  109  N.  Y.  297.  l«  NE 
60,  4  AmSR  460;  McPadden  v.  New 
York  Cent,  R.  Co..  44  N.  Y.  478,  4 
AmR  705:  Pagan  Atlantic  Coaat 
Line  R.  Co.,  170  App.  Dlv.  47,  155 
NYS  609;  Olopp  v.  Interborough 
Rapid  Transit  Co.,  69  Mlac.  695,  126 
NYS  184. 

N.  C— Pruett  v.  Southern  R.  Co,, 
164  N.  C.  3.  80  SE  66.  49  LRANS 
810  and  note.  1  AnnCasl916D  64; 
Penny  v.  Atlantic  Coast  Line  R.  Co.. 
153  N.  C.  296,  69  SE  238,  32  LRANS 


1209:  Briggs  v.  Durham  Tract  Co., 
147  N.  C.  389,  61  SE  873;  Marable  v. 
Southern  R.  Co.,  142  N.  C.  557,  662, 
65  SE  355  [clt  Cyc]. 

Oh, — Covington  Transfer  Co.  v. 
Kelly,  36  Oh.  St  86. 

Or. — Graham  v.  Corvallls,  etc.,  R. 
Co.,  71  Or.  477.  142  P  774. 

Pa. — Carothers  v.  Pittsburgh  R. 
Co.,  229  Pa.  658.  79  A  134;  Fredericks 
V.  Northern  Cent.  R.  Co..  167  Pa.  103, 
27  A  689,  22  LRA  306;  Barllck  v. 
Baltimore,  etc.,  R.  Co.,  41  Pa.  Super. 
87;  Kennedy  v.  Pennsylvania  R.  Co., 
32  Pa.  Siiper.  623. 

R.  L — ^Edwards  v.  Manufacturers' 
Bldg.  Co.,  27  R.  I.  248,  61  A  646, 
114  AmSR  37,  2  LRANS  744  and 
note,  8  AnnCas  974 ;  Brunnchow  v, 
Rhode  Island  Co,.  26  R.  I.  211,  58  A 
656. 

S.  C. — Nlckles  v.  Seaboard  Air  Line 
R.  Co.,  74  S.  C.  102,  54  SE  256; 
Renneker  v.  South  Carolina  R.  Co., 
20  S.  C.  219. 

Tenn, — Southern  R.  Co.  v.  Brooka, 
125  Tenn.  260,  143  SW  62. 

Tex. — Houston,  etc.,  R.  Co.  v.  Bush, 
104  Tex.  26,  133  SW  246,  32  LRANS 
1201  [rev  (Civ.  A.)  123  SW  2011; 
International,  etc.,  R.  Co.  v.  Welch, 
86  Tex.  203,  24  SW  390,  40  AmSR 
829;  Gulf,  etc„  R.  Co.  v.  Klllebrew 
20  SW  182;  International,  etc.,  R. 
Co.  V.  Halloren,  53  Tex.  46.  37  AmR 
744:  Dallas  Cons.  Electric  St  R,  Co. 
V.  Gllmore,  (Civ.  A.)  138  SW  1134; 
St.  Louis  Southwestern  R.  Co.  v. 
Parks,  40  Tex.  Civ.  A.  480.  90  SW 
343;  Missouri,  etc.,  R.  Co.  v.  Byrd, 
40  Tex.  Civ.  A.  315,  89  SW  991;  In- 
ternational, etc.,  R.  Co.  v.  Clark,  86 
Tex.  Civ.  A.  195.  81  SW  821;  St 
John  V.  Gulf.  etc..  R,  Co.,  (Civ.  A.) 
80  SW  235;  Tyler  v.  Texas,  etc.,  R. 
Co.,  (Civ.  A.)  79  SW  1076;  Houston 
Electric  Co.  v.  Nelson,  34  Tex.  Civ. 
A.  72.  77  SW  978;  St  Louis  South- 
western, R,  Co.,  V.  Harrison,  32  Tex. 
Civ.  A.  368.  73  SW  38;  San  Antonio, 
etc.,  R.  Co.  V.  Lynch,  (Civ.  A.)  56 
SW  517;  St  Louis,  etc.,  R-  Co.  v, 
McCullough,  18  Tex.  Civ.  A.  634,  46 
SW  324;  Gary  v.  Gulf,  etc..  R.  Co..  17 
Tex.  Civ.  A.  129.  42  SW  676;  Gulf, 
etc.,  R.  Co.  V.  Brown,  16  Tex.  Civ.  A. 
93,  40  SW  608;  Ft  Worth,  etc.,  B. 
Co.  V.  Kennedy.  12  Tex,  Clv.  A.  664. 
36  SW  335 ;  Texas,  etc.,  R.  Co.  v. 
Buckelew,  3  Tex.  Civ.  A.  272.  22  SW 
994. 

Utah. — Chrlstensen  v.  Oregon  Short 
Line  R,  Co.,  35  Utah  137.  99  P  676, 
20  LRANS  255,  18  AnnCas  1169. 

Vt-T-Parker  v.  Boston,  etc,  R.  Co., 
84  Vt  329.  79  A  865. 

Va. — Norfolk,  etc.,  R.  Co.  v.  Rhodes. 
109  Va.  176.  63  SE  445. 

Wash. — Wekai  v.  Puget  Sound 
Tract,  etc..  Co.,  86  Wash.  404,  150 
P  443;  Poster  v.  Seattle  Electric  Co., 
36  Wash.  177,  76  P  996. 

W.  Va.— Fisher  v.  West  Virginia, 
etc..  R.  Co.,  39  W.  Va.  366,  19  SB 
678,  23  LRA  768;  OlUlngham  v.  Ohio 
River  R.  Co„  85  W.  Va.  688,  14  SE 
243.  29  AmSR  827,  14  I.RA  798. 

Wis. — ^Walcxakowskl  v.  Milwaukee 
Electric  R,  etc.,  Co.,  167  Wis.  191, 
147  NW  20. 

Can. — (^nadian  Pac.  R,  Co.  t. 
(^allfoux,  22  Can.  S.  C.  TSl. 

Man. — Hughes  v.  Elxchange  Taxi- 
cab,  etc,  Co.,  11  DotnLR  314,  24 
WeslLR  174. 

"The  relation  of  a  carrier  to  pas- 
sengers Is  not  that  of  an  insurer. 
They  must  exercise  a  high  degree 
of  care  In  respect  to  all  which  con- 
cerns their  safe  transportation,  but 
are  only  liable  for  negligence.  When 


it  comes  to  the  mere  Incidents  of 
their  personal  comfort  or  discom- 
fort In  the  matter  of  open  or  closed 
windows,  much  must  be  left  with 
the  Individual  passenger.  It  would 
be  a  most  unreasonable  thing  to 
hold  a  carrier  answerable  for  the  ex- 
posure of  passengers  to  such  drafts 
as  are  ordlnarl^  an  incident  of 
travel.  Passengers  must  be  expected 
to  exercise  some  judgment  and  dis- 
cretion about  the  matter  of  open  or 
closed  windows  and  have  some  re- 
gard to  the  comfort  of  each  other." 
Louisville,  etc.,  R.  Co,  t.  Fisher, 
166  Fed.  68,  72,  83  CCA  B84,  11 
LRANS  936  and  note. 

[a]  Bmbou  for  nil*^"It  must 
be  clear  to  the  dullest  mind  that  It 
Is  i>osslble  for  a  common  carrier  to 
so  run  Its  trains  as  to  absolutely 
prevent  accident  or  Injury  to  Its 
passengers.  That  such  a  course  Is 
'known'  Is  equally  clear.  But  no 
one  would  contend  that  common  car- 
riers were  bound  to  exercise  such  a 
degree  of  care.  To  hold  tbem  liable 
for  a  failure  to  exercise  such  care 
would.  In  effect,  be  to  destroy  their 
usefulness."  Ratbbone  v.  Detroit 
United  R.  CJo.,  1ST  IClch.  916.  SOO, 
154  NW  143. 

[b]  TlM  mle  that  a  earxler  la  am 
Insurer  against  Injuries  other  than 
those  caused  by  an  act  oiF  Qod  or 
of  the  public  enemy,  or  those  to 
which  the  negligence  of  the  passen- 
ger contributed,  does  not  apply  to 
Injuries  to  passengers,  and  the  car- 
rier is  liable  In  such  case  only  for 
Injuries  caused  by  Its  negligence. 
Holllngsworth  v.  Skeldlng.  142  N.  C. 
246,  65  SE  212. 

[c]  "The  dntr  of  the  oomnum  ear- 
lier of  goods  is  distlnotlj  durexeat 
from  that  of  the  common  carrier  of 
passengers,  the  former  Is  under  an 
Implied  contract  to  deliver  the  goods 
received  for  transportation  safely  to 
the  consignee  unless  loss  or  injury 
occurs  by  the  act  of  Ood  or  the 
public  enemy,  while  the  latter  Is 
only  required  to  do  all  that  human 
vigilance  and  foresight  can  under  the 
circumstances,  considering  the  char- 
acter and  mode  of  conveyance,  to 
prevent  accidents  to  passengers." 
Pomroy  v.  Bangor,  etc,  R  Co.,  IW 
Me.  497.  499,  67  A  S«l. 

[d]  "The  common  law  mle  of  duty 
and  llaUlity  sustained  by  public 
policy  does  not  make  a  common 
carrier  an  absolute  Insurer  of  the 
safety  of  Its  passengers."  Florida  R. 
Co.  v.  Dorsey.  B9  Fla.  260,  266,  62  S  968. 

38.    See  supra  S  129. 
S3*   See  supra   I    1299;   Infra  I 
1335, 

84.  Grand  Rapids,  etc.,  XL  Co.  T. 
Boyd,  66  Ind.  626,  See  generally 
Infra  g  1325. 

as.  Clark  v.  Zamlko,  106  Fed.  607, 
46  CCA  494;  Scott  v.  Union  Pac.  R. 
Co.,  99  Nebr.  97.  IBS  NW  217;  Fre- 
mont, etc.,  R.  Co.  V.  Hagblad,  72  Nebr. 
773.  101  NW  1033,  106  NW  1041.  4 
LRANS  254,  9  AnnCas  1096;  Chicago, 
etc.,  R.  Co.  V.  Battler,  64  Nebr.  626. 
90  NW  649,  97  AmSR  666.  67  LRA 
890;  Chicago,  etc.,  R.  Co.  v.  Hambel, 
(Nebr.)  89  NW  648:  Chlcaco,  etc,  R. 
Co.  V.  Wolfe.  61  Nebr.  SOi^  86  NW 
441:  Chicago,  etc,  R.  Co.  v,  Zemeck& 
B9  Nebr.  6l9,  82  NW  26.  66  LRA  610 
[air  183  U.  S.  682,  22  SCt  229.  4«  L. 
ed,  839];  Chicago,  etc.  R.  Co.,  Tounv, 
58  Nebr.  6TS,  79  NW  566:  Omaha, 
etc..  R.  Co.  V.  Chollette.  41  Nebr,  672. 
69  NW  921;  Missouri  Pac  R.  Co.  v. 
Baler.  37  Nebr.  236,  66  NW  912: 
Chicago,  etc,  R.  Co.  v.  Landauer.  26 
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motive  power  used;"  but  the  mode  of  oonveyance 
used  is  an  important  element  in  determining  whether 
the  proper  d^^ree  of  care  has  been  exercised,^  and 
as  compared  with  other  modes  of  oonv^ane«  the 
more  dangerous  the  oharaeter  of  the  maehine  used 
by  the  carrier  Uie  greater  the  care  and  caution  re- 
quired in  its  use.^  Aod  although  so  lai^  a  propor- 
tion of  the  transportation  of  passengers  is  by  means 
of  railroads  operated  by  steam  that  the  general  rules 
of  liability  as  developed  in  the  decided  cases  have 
reference  to  such  carriage,  the  eame  rules  also  gov- 
ern the  liability  of  carriers  operating  steam  vessels.*" 
1304]  b.  Freight  or  Mixed  Trains,"   In  the 


operation  of  height  or  mixed  trains,  somewhat 
greater  peril  is  involved  to  passengers  riding  thereon 
than  is  involved  in  the  <^)eration  of  passenger 
trains,*^  and  hence  a  passenger  on  such  a  tzain 
assumes  the  inconvenieneto  and  additiimal  risks  that 
are  usually  tuid  reasonably  incident  to  transporta- 
tion on  such  trains."'  This,  however,  does  not  re- 
lieve the  carrier  from  exercising  the  same  high 
degree  of  care  that  it  owes  to  passengers  on  ordi- 
nary pa^enger  trains,  and  this  generally  means  the 
highest  practical  d^ree  of  care  consistent  with  the 
operation  of  such  train,"  taking  into  consideration 
the  fact  that,  in  the  absence  of  statute,  a  carrier  is 


Nebr.  642,  &4  NW  976;  Omaha,  etc., 
R.  Co.  V.  Chollette,  S8  Nebr.  143,  49 
NW  1114,  26  Kebr.  159,  41  NW  1106, 
4  LRA  13&;  laa&cs  v.  Third  Ave.  H. 
Co..  47  N.  T.  122,  7  AmR  418. 

[a]  AppUoanona  of  xnla, — (1) 
The  Nebraska  statute  making  Buch 
provision  has  no  application  to  street 
railroads.  Lincoln  St.  R.  Co.  v.  Mc- 
Clellan.  54  Nebr.  672,  74  NW  1074, 
69  AmSR  736.  (2)  It  has  also  been 
held  Inapplicable  to  drovers  rldin«r  on 
freight  trains  in  charge  of  stock. 
Omaha,  etc.,  R,  Co.  v.  Crow,  64  Nebr. 
747,  74  NW  1066,  69  AmSR  741.  (3) 
An  Intending  passenger,  struck  by  an 
Incoming  train,  is  not  under  such  a 
Btatfite  a  passenger  "being  trans- 
ported." BO  as  to  render  defendant 
absolutely  liable.  Scott  v.  Union  Pac 
R.  Co.,  99  Nebr.  97,  166  NW  217: 
Chicago,  etc,  R.  Co.  v.  Mann,  78 
Nebr.  641,  11  NW  379. 

[b]  Bnoli  Btatnt*  does  not  maks  m 
eommon  canrisr  an  bLsuer  of  the 
safety  of  the  passengers,  but  merely 
establishes  a  presumption  that  dam- 
ages Inflicted  on  the  passenger  are 
entirely  attributable  to  the  negli- 
gence  of  the  railroad  company.  Clark 
V.  Zamtko.  106  Fed.  607,  46  CCA  494. 

[c]  OonsUtnUtHuOlty  of  statute,^ — 
Nenr.  Comp.  St  c  72  art  1  !  3,  mak- 
ing carriers  liable,  in  the  absence  of 
negligence,  for  Injuries  to  passengers. 
Is  within  the  police  power  of  the 
state.  Chicago,  etc.,  R.  Co.  v.  Zer- 
necke,  69  N^r.  689,  82  NW  26,  65 
LRA  610  [an  183  U.  S.  682,  22  SCt 
229.  46  L.  ed.  3391:  Chicago,  etc..  R. 
Co.  V.  Young,  68  Nebr.  678,  79  NW 
656. 

[d]  Ths  eondnctOT  of  a  strsst 
nulzosd  oar  Is  not  ths  driver  of  a 
fMurxlair*,  within  the  meaning  of  a 
statute,  which  makes  the  owners  of 
carriages  running  on  the  highway 
for  the  conveyance  of  passengers 
liable  for  personal  Injuries  caused  by 
the  driver  while  driving.  Isaacs  v. 
Third  Ave.  R  Co.,  47  N.  T.  122.  7 
AmR  418  (construing  1  Rev.  St.  696 
I  S)- 

38.  Ai^. — Texarkana,  etc.,  R,  Co. 
V.  Anderson.  67  Ark.  123,  63  SW  673. 

Del. —  McAllister  v.  People's  R.  Co., 
20  Del.  272,  64  A  743.  ' 

Ga.— Ball  v.  Mabry,  91  Ga.  781,  18 
SB  64. 

Kan. — Topeka  City  R.  Co.  v.  Hlggs, 
38  Kan.  376,  16  P  667,  6  AmSR  764. 

Miss. — White  V.  Illinois  Cent.  R. 
Co.,  97  Miss,  91,  62  S  449.  56  S  693. 

Pa.— McBrldge  v.  McNally,  243  Pa. 
20«.  19  A  llSl.  62  LRAN8  259. 

[a]  So  MMB  uA  «T«TT  method  of 
MUiTlBr  puMoiffera  (1)  for  hire 
must  be  applied  the  greatest  skill, 
care,  and  foresight  to  which  they  are 
in  their  nature  susceptible  to  avoid 
liability  for  injuries  occasioned  by 
their  operation.  Topeka  City  R.  Co. 
V.  Higira.  88  Kan.  376,  16  P  667,  6 
AmSR  754.  (2)  The  rule  relative  to 
the  liability  of  common  carriers  and 
requiring  a  care  and  diligence  pro- 
portionate to  the  danger  Includes  all 
engaged  In  the  transportation  of  pas- 
•angers  attended  with  danger  to  life 
or  limb.  McBrldge  v.  McNallv,  24S 
Pa.  206.  89  A  1131,  62  LRANS  269. 

a>  The  degree  of  care  required  la 
e  same  whether  the  motive  power 
be  steam  or  electricity.  McAllister 
V.  Peoples  R.  Co..  20  Del.  272,  64 
A  74S. 
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[b]  At  oonunoa  law  a  carrier  owes 
passengers  the  utmost  degree  of  care 
for  their  safety,  regardless  of  the 
character  of  the  car  or  train,  except 
as  to  trains  not  intended  for  pas- 
sengers. White  V.  Illinois  Cent.  R. 
Co.,  97  Miss.  91.  62  S  449,  66  S  593. 
See  also  Infra  g  1S04. 

[c]  On  •xcwslon  traln^A  rail- 
road company  is  not  relieved  from 
its  liability  to  a  passenger  because 
the  latter  rides  on  a  chartered  ex- 
cursion train  passing  over  its  road. 
Texarkana,  etc.,  R.  Co.  v.  Anderson, 
67  Ark.  123.  53  SW  673. 

ST.  Orr  v.  Boockholdt,  10  Ala.  A. 
831,  66  S  430;  Southern  R.  Co.  v. 
Cunningham.  123  Ga.  90,  50  SB  979. 
See  also  supra  |!  1294-1800:  Infra 
1!  1304-1307. 

[a]  OonsUteratioiia  lor  Jvrr. — In 
determining  whether  extraordinary 
diligence  has  been  used,  the  nature 
of  the  train,  whether  a  passenger, 
a  freight,  or  a  mixed  train,  Is  a 
circumstance  for  the  consideration 
of  the  jury.  Southern  R.  Oo.  v.  Cun- 
ningham, 123  Ga.  90,  60  SB  979. 

38.  Cates  v.  Hall,  171  N.  C.  860, 
88  SE  624. 

as.  Macdonald  v.  St.  John,  26 
N.  B.  318.  See  generally  Shipping 
[36  Cyc  334]. 

30.  Oxosa  refsrenocBi 

Duty  to  carry  on  freight  trains  see 

supra  S  1066. 
Trespassers    on    freight    trains  see 

Railroads  [83  Cyc  816  et  seq]. 
Who  are  passengers  on  freight  or 

mixed  trains  see  supra  t  1060. 

31.  Arkansas  Cent.  R.  Co.  v.  Jan- 
sen,  90  Ark.  494,  119  SW  648:  White 
V.  Illinois  Cent.  R.  Co.,  99  Miss.  661, 
6S  S  693. 

"In  the  passage  on  suoh  trains  it 
Is  generally  understood  that  there 
is  a  greater  inconvenience  and  risk 
than  In  the  carriage  on  regular  pas- 
senger trains."  Arkansas  Cent.  R. 
Co.  v.  Jansen.  90  Ark.  494,  497,  119 
SW  648. 

[a]  "A  ■mixed  or  aecommodaUon 
train'  Is  a  train  equipped  and  having 
the  appliances  and  facilities  suited 
for  the  carriage  of  passengers  as 
well  aas  freight.  Its  purpose  and 
busisess  is  as  much  the  one  as  the 
other.  In  Its  arrangements,  the 
safety  of  passengers  Is  as  much 
looked  to  as  the  carriage  of  freight. 
It  usually  has  two  or  more  coaches 
for  passengers,  and  separate  com- 
partments or  coaches  for  the  races, 
and  a  baggage  compartment  or  car, 
etc.,  and  runs  on  a  regular  schedule, 
and  subordinates  its  freight  business 
to  the  pa^fenger  business  to  the  ex- 
tent necessary  to  make  connections 
with  other  passenger  trains  on  Its 
own  lino  and  those  on  connecting 
roads,  and  It  stops  opposite  stations 
for  the  convenient  Ingress  and  egress 
of  passengers."  White  v.  Illinois 
Cent.  R.  Co.,  99  Miss.  651,  670,  66  S 
598. 

[hi  "A  tTtflgb*  train,  not  intended 
for  both  passengers  and  freight,  or 
which  is  not  a  'mixed  or  accommo- 
dation train.  .  is  a  regular 
freight  trala  on  which  passengers  are 
invited  to  travel,  having  for  their  con- 
venience a  caboose,  way  car,  or  pas- 
senger coach  attached,  but  has  none 
of  the  other  equipment  or  appliances 
of  a  r^ular  passenger  train,  beyond 
what  all  freight  trains  have,  and  in 


making  Its  schedule  does  not  make 
connection  with  other  trains  on  Its 
line  or  those  of  connecting  carriers, 
if  prevented  by  the  proper  handling 
of  its  freight  business;  in  other 
words,  a  train  on  which  a  passenger 
business  Is  subordinated  to  that  of 
the  carriage  of  freight — a  train  the 
paramount  object  of  which  Is  the 
carriage  of  freight,  and  not  of  pas- 
sengers." White  V.  Illinois  Cent.  R. 
Co..  99  Miss.  661,  670,  65  S  593. 

xajvrr  resnltlag  from  Jerks  aad 
Jars  ox  fralglit  naim  see  Infra  I 
1387. 

3S.    See  infra  !I  1887,  1481.  1607. 

38.  v.  a. — Indianapolis,  etc,  R. 
Co.  V.  Horst,  93  U.  S.  291,  23  L.  ed. 
898:  Sprague  v.  Southern  R.  Co.,  92 
Fed.  69,  34  CCA  207;  Delaware,  etc., 
R.  Co.  V.  Ashley,  67  Fed.  209,  14  CCA 
368;  Hazard  v.  Chicago,  etc.,  R.  Co., 
11  F.  Cas.  No.  6,275,  1  Blss.  603. 

Ala. — Lawrence  v.  Kaul  Lumber 
Co.,  171  Ala.  300,  66  S  111:  Southern 
R.  Co.  V.  Burgess,  143  Ala.  864,  42 
S  36;  Southern  R.  Co.  v.  Crowder, 
130  Ala.  256,  30  S  592. 

Ark. — St.  Iiouis  Southwestern  R. 
Co.  V.  Wyman,  119  Ark.  630,  17S  SW 
423;  St  Louis  Southwestern  R.  Co.  v. 
Overton.  114  Ark.  98.  169  SW  864; 
St.  Louis,  etc.,  R.  Co.  v.  Hartung,  95 
Ark.  220.  128  ■SW  1026;  Arkansas 
Southwestern  R.  Co.  v.  Wlngfleld, 
94  Ark.  75,  126  SW  76;  St.  Louis 
Southwestern  R.  Co.  v.  Jackson,  93 
Ark.  119,  124  SW  241;  Arkansas  Cent, 
R.  Co.  V.  Janson,  90  Ark.  494,  119 
SW  648;  St.  Louis  Southwestern  R. 
Co.  V.  Cobb,  89  Ark.  82.  115  SW  939; 
St.  Louis,  etc.,  R.  Co.  v.  Brabbzson, 
87  Ark.  109.  112  SW  222;  Rodgers  v. 
Chootaw.  etc..  R.  Co.,  76  Ark.  520, 
89  SW  458,  113  AmSR  102,  1  LRANS 
1145;  St.  Louis,  etc.,  R.  Co.  v.  Sweet, 
57  Ark.  287.  21  BW  587. 

Ga. — Southern  R.  Co.  v.  Cunning- 
ham, 123  Ga.  90,  60  SB  979;  Georgia 
Cent.  R.  Co.  V.  Llppman,  110  Ga.  666, 
36  SB  202,  50  LRA  678;  Ball  v. 
Mabry,  SI  Ga.  781,  IS  SB  64;  Central 
R.,  etc.,  Co.  v.  Smith,  80  Ga,  626,  6 
SE  772. 

Ill, — Illinois  Cent.  R.  Co.  v.  Beebe, 
174  in.  13.  50  NE  1019,  66  AmSR 
253,  43  LRA  210;  Chicago,  etc.,  R.  Co. 
V.  Arnol,  144  111.  261.  S3  NE  204,  19 
LRA  313;  Lake  Shore,  etc.,  R.  Co.  v. 
Brown,  123  111.  162,  14  NE  197,  6 
AmSR  610;  Ohio,  etc.,  R.  Co.  v. 
Muhllng,  SO  111.  9,  81  AmD  8S6-  Illi- 
nois CenL  R.  Co.  v.  Axley,  47  111. 
A.  307. 

Ind. — Pennsylvania  Co.  v.  New- 
meyer,  129  Ind,  401,  28  NE  860;  New 
Tork.  etc.,  R.  Co.  v.  Doane.  116  Ind.  435, 
17  NE  913,  7  AmSR  451,  1  LRA  167; 
Woolery  v.  Louisville,  etc.,  R.  Co., 
107  Ind.  381,  8  NB  226,  57  AmR  114; 
Ohio,  etc.,  R.  Co.  v.  Dickerson,  59 
Ind.  817;  Ohio,  etc.,  R.  Co.  v.  Selby, 
47  Ind.  471.  17  AmR  719;  Indian- 
apolis, etc.,  R.  Co.  V.  Beaver.  41  Ind. 
493;  Vandalla  R.  Co.  v.  Darby,  60 
Ind.  A.  294,  108  NE  778;  Indianapolis 
Southern  R.  Co.  v.  Tucker,  61  Ina.  A. 
480.  98  NB  431. 

Kan. — Jones  v.  Atchlnaon,  etc,  R. 
Co.,  98  Kan.  133,  167  P  399M^hlcaKO. 
etc.,  R.  Co.  V.  Ralston,  7?  Kan.  196, 
93  P  692. 

Ky. — Ohio  Valley  R.  Co.  v.  Wat- 
son. 93  Ky.  664,  21  SW  244.  14  KyL 
611,  40  AmSR  211.  19  LRA  SIO  and 
note;   Chesapeake,   etc..   R.   Co.  v. 
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not  required  to  equip  its  cabooses  like  passenger 
cars,  and  that  inconTenience  and  danger  neoeesaiily 
attend  such  mode  of  conveyance  and  in  some 
jurisdiotitms  this  rule  of  liability  is  expressly  en- 
forced by  Btatute.""  S&ch  passenger  does  not 
assume  any  risks  from  the  lack  of  proper  care  on 
the  part  of  the  carrier;"  and  if  such  care  is  not 


exercised  by  the  comer,  and  a  passei^^  is  injured 
therel^f  the  carrier  is  negligent  and  wtble." 

Persons  accompaaiyinc  stock.  These  rules  apply 
to  drovers  or  persons  who,  accompanying  stock  on 
f  re^ht  trains  under  a  contract  for  transporting  such 
stock,  are  thus  passengers  and  entitled  to  the  h^- 
est  degree  of  care,  diligence,  and  skill  for  th&x 


Jordan,  76  SW  146.  2S  KyL  E74. 

Mich. — ^V«n  Orman  v.  LAke  Shore, 
etc.,  R.  Co.,  162  Mich.  18S.  115  nW 
»«8. 

Minn. — Block  v.  Chicago,  etc.,  R. 
Co..  182  Minn.  118,  155  NW  1072; 
Boran  v.  Chicago,  etc..  R.  Co.,  128 
Ulnn.  198,  IBO  NW  800;  Schults  v. 
Minneapolis,  etc.,  R.  Co^  123  Minn. 
405.  143  NW  1181:  Campbell  v. 
Duluth,  etc.,  R  Co.,  107  Minn.  358, 
180  NW  875,  22  LRAN8  190:  61m- 
onds  T.  Minneapolis,  etc.,  R.  Co.,  87 
Minn.  408,  92  NW  409;  SchlHlnff  v. 
Winona,  etc.,  R  Co.,  68  Minn.  252. 
68  NW  1088. 

MlBS. — ^Taxoo,  etc.,  R  Co.  t.  Hum- 
phrey, 88  Miss.  721,  86  8  154. 

Mo.— Tinkle  v.  St.  Louis,  etc.,  R. 
Co.,  212  Mo.  446,  110  SW  1086:  Wait 
V.  Omaha,  etc.,  R  Co..  166  Mo.  612, 
66  SW  1028;  Whitehead  v.  St.  IJouis. 
etc.,  R.  Co.,  99  Mo.  263.  11  SW  761, 
6  LRA  409;  McGee  v.  Missouri  Pac. 
R  Co..  92  Mo.  208,  4  SW  739,  1  AmSR 
706:'T]cken  V.  St.  Louis,  etc,  R  Co., 
14S  Mo.  A.  648,  129  SW  727;  Leach 
V.  St.  Louis,  etc.,  R.  Co..  137  Mo.  A. 
800,  118  SW  610;  Mitchell  v.  Chicago, 
etc.,  R  Co..  132  Mo.  A.  143.  112  SW 
291;  Hawk  v.  Chicago,  etc.,  R  Co.. 
180  Mo.  A.  668,  108  SW  1119*  Bus- 
sell  V.  Quincy,  etc.,  R  Co.,  125  Mo. 
A.  441,  102  SW  618;  Young  v.  Mis- 
Bourt  Pac.  R.  Co.,  (A.)  84  SW 
175,  113  Mo.  A.  636.  88  SW  767; 
£rwin  v.  Kansas  City,  etc.,  R.  Co., 
94  Mo.  A.  289,  68  SW  88;  Pullerton 
V.  St.  Louis,  etc.,  R  Co.,  84  Mo.  A. 
498;  GufFey  v.  Hannibal,  etc..  R.  Co., 
58  Mo.  A.  462. 

N.  T. — Edgerton  v.  New  Ycwk,  etc., 
R.  Co..  39  N.  T.  227,  6  Tran«!r.  A, 
248;  Dlllaye  v.  New  Tork  Cent.  R. 
Co..  66  Barb.  30. 

N.  C. — Barnes  v.  Southern  R.  Co.. 
168  N.  C.  667,  84  SE  1030:  Kearney 
V.  Seaboa^  Air  Line  R  Co.,  168  N. 
C.  621,  74  SE  693;  Suttle  v.  Southern 
R.  Co.,  160  N.  C.  668,  84  SE  778. 

Okl. — St.  Louis,  etc.,  R.  Co.  v.  Gos- 
nell.  23  Okl.  688.  101  P  1126.  22  LRA 
NS  892. 

S.  C. — Stembridg©  v.  Southern  R. 
Co..  65  S.  C.  440,  43  SE  968. 

Tenn. — Southern  R.  Co.  v.  Vander- 
grifC,  108  Tonrt.  14,  64  SW  481. 

Tex. — Texas  Mexican  R  Co.  v.  Wil- 
son, (Civ.  A.)  136  SW  665;  SuUivan- 
Sanford  Lumber  Co.  v.  Watson,  (Civ. 
A.)  135  SW  635  [rev  on  other  grounds 
165  SW  179] ;  Pecos,  etc..  R.  Co. 
V.  Trower.  61  Tex.  Civ.  A.  63,  130 
SW  588;  Lewis  v.  Texas,  etc.,  R.  Co., 
(Civ.  A.)  124  SW  1006;  Herring  v. 
Galveston,  etc.,  R.  Co..  (Civ.  A.)  108 
SW  977  [app  dlsm  102  Tex.  100,  113 
SW  621];  Hardin  v.  Ft.  Worth,  etc.. 
R  Co.,  33  Tex.  Civ.  A.  448.  77  SW 
431;  Mexican  Cent.  R.  Co.  v.  Lauri- 
cella,  (Civ.  A.)  26  SW  801. 

W.  Va. — Kennedy  v.  Chesapeake, 
etc.,  R.  Co.,  68  W.  Va.  689.  70  SE 
359. 

"A  railway  company  is  bound  to 

firovlde  for  the  safe  conveyance  of 
ts  passengers,  as  far  as  human  care 
and  foresight  will  go,  no  matter  upon 
what  klna  of  train  it  undertakes  to 
carry  them,  subject  only  to  the  or- 
dinary Inconvenience  and  risk  inci- 
dental to  the  travel  on  a  freight 
train."  Arkansas  Cent,  R.  Co.  v. 
Janson.  90  Ark.  494.  498.  119  SW  648. 

[a]  ''Aooordlng'  to  th*  common 
law  (1)  the  carrier  owes  the  passen- 
rer  the  utmost  degree  of  care  for 
his  safety  re^rdless  of  the  charac- 
ter of  the  car  or  train  on  which  he 
Is  being  carried.  There  Is  no  dis- 
tinction In  this  respect  between 
freight  trains  and  regular  passenger 
trains^  provided  sudi  freli^t  trains 


are  used  for  the  carriage  of  paasen- 

rers,"  White  v.  Illinois  Cent  R.  Co.. 
7  Miss.  91.  99.  62  S  449.  55  S  693. 
(2)  "There  Is  only  one  class  of  trains 
In  the  operation  of  which  the  car- 
rier is  relieved  from  the  exercise  of 
th»  utmost  degree  of  care  for  the 
safety  of  persona  traveling  on  such 
trains,  and  tbat  Is  those  trains 
which  are  not  intended  for  and  which 
do  not  carry  passengers.  Persons 
riding  on  such  trains  contrary  to 
the  rules  of  the  carrier  are  tres- 
passers, and  even  when  riding  by 
permission  of  the  trainmen  in  change 
of  such  trains  are  bare  licensees. 
33  Cyc.  763,  764.  In  case  of  injury 
to  persons  so  carried,  the  carrier  la 
not  liable  unless  such  Injury  Is 
caused  by  its  willful  or  Intentional 
wrong  or  gross  negligence.  33  Cyc. 
816."  Whit©  V.  Illinois  Cent.  R.  Co., 
97  Miss.  91,  100,  62  S  449.  66  S  593. 

[b]  Tbe  faet  tlia*  a  mlxefl  train 
la  oompMed  mainly  of  fMglkt  ears 
does  not  lessen  the  degree  of  care 
resting  on  the  carrier,  vMch  requires 
of  it  all  care  available  for  the  pas- 
senger's safety  consistent  with  the 
practical  operation  of  said  train. 
Southern  R.  Co.  v.  Crowder,  130  Ala. 
266.  30  S  692. 

[c]  Althongb  a  train  Is  not  op- 
•Tftted  for  the  pvcpose  of  oacrylng 
passengers,  yet  If  those  In  charge 
thereof  assume  to  carry  a  person 
thereon,  and  he  thereupon  gets  on  at 
their  invitation  and  direction,  It  can- 
not be  said,  as  a  matter  of  law,  that 
they  are  not  bound  to  operate  the 
same  in  any  other  than  the  "usual 
and  ordinary  manner  for  the  convey- 
ance of  stock";  under  such  circum- 
stances, they  are  bound  to  operate 
the  train  In  such  manner  a«  due  care 
and  caution  would  suggest  for  the 
safety  of  the  passenger.  Lake  Shore, 
etc.,  R.  Co.  V,  Brown.  123  III.  162. 
177,  14  NB  197,  5  AmSR  510. 

34.  Kansas  City  Southern  R.  Co. 
V.  Clinton,  224  Fed.  896.  140  CCA 
340;  Rodgers  v.  Choctaw,  etc..  R  Co.. 
76  Ark.  620,  89  SW  468.  113  AmSR 
102,  1  LRANS  1146;  Jones  v.  Atchi- 
son, etc.,  R.  Co..  98  Kan.  133.  167  P 
399;  Block  v.  Chicago,  etc,  R.  Co., 
132  Minn.  118,  165  NW  1072.  See 
also  cases  supra  note  33. 

"It  is  not  expected,  nor  does  the 
law  require,  that  a  carrier  shall  pro- 
vide for  passengers  traveling  on  a 
freight  train  the  safeguards  and  the 
conveniences  ordinarily  provided  for 
travelers  on  passenger  trains.  The 
care  and  skill  required  necessfirlly 
depend  upon  the  means  of  transpor- 
tation, and  precautions  that  would 
exonerate  a  carrier  from  responsibil- 
ity for  an  Injury  to  a  passenger  on  a 
freight  train  would  not  sufTlce  If  the 
Injury  had  been  sustained  on  a  pas- 
senger train.  Freight  trains,  as  all 
know,  are  mainly  used  for  carrying 
frelglit,  and  there  are  many  hazards 
on  such  trains  that  travelers  are  not 
subjected  to  on  pa.ssenger  trains. 
One  who  chooses  this  means  of 
travel  must  be  held  to  have  done  so 
with  a  knowledge  of  the  hazards  and 
inconveniences  Incident  to  the  op- 
eration of  such  trains."  Jones  v. 
AtchlBon,  etc.,  R.  Co.,  98  Kan,  133. 
135.  167  F  399. 

Bqnipiiunt  of  oars  ffensrallT  see 
infra  jS  1377.  1378. 

35.  See  statutory  provisions.  And 
see  Tasoo,  etc.,  R.  Co.  v.  Humphrey. 
83  Miss.  721.  36  S  154. 

[a]  In  OalUoznla,  under  Clv.  Code 
)S  483.  2100,  2168,  2175.  Imposing  on 
carriers  of  passengers  for  hire  on 
freight  trains  the  liability  Imposed 
on  carriers  of  passengers  on  passen- 


ger trains,  and  requiring  a  carrier 
to.  use  the  utmost  care  tor  the  pro- 
tection of  passengers,  etc.,  a  carrier 
accepting  for  reward  a  passenger  on 
a  special  freight  train  must  exercise 
the  care  required  of  a  carrier  of 
passengers  for  reward.  Roberts  v. 
SlerraTl.  Co.,  14  Cal.  A.  180,  111  P 
619,  627. 

Fbl  In  Kansas,  under  L.  (1909)  e 
190  (Oen.  St.  [1909]  |S  7188,  7184). 
one  who  takes  passage  on  a  freight 
traJn  has  no  right  to  expect  greater 
precautions  for  Ills  safety  than  slight 
care,  nor  to  hold  the  carrier  respon- 
sible for  any  lack  of  care  leas  than 
gross  negligence.  Jones  v.  Atchison, 
etc..  R  Co.,  98  Kan.  133.  167  P  899. 

( c]  m  MIsslSBlppl.  ( 1)  under 
Code  (1906)  |  4064,  and  earlier  stat- 
utes, a  railroad  company  is  not  li- 
able for  injury  to  any  passenger  on 
a  freight  train  whicA  Is  not  Intended 
for  both  passengers  and  freight,  un- 
less the  Injury  is  -Incurred  through 
the  gross  negligence  or  carelessness 
of  Its  swvanta  Perkins  v.  Chicago, 
etc.,  R.  Co.,  60  Miss.  726.  (2)  And 
It  has  been  held  under  this  statute 
that  a  local  freight  train  carrying  a 
caboose  la  not  a  "train  for  both  pas- 
sengers and  freight"  within  the 
meaning  of  such  statute.  White  v. 
Illinois  Cent.  R.  Co..  99  Miss.  661.  55 
3  693  (holding  that  a  regular  local 
freight  train,  equipped  with  the  or- 
dinary appliances  and  conveniences 
of  a  local  freight  train,  except  that 
the  car  attached  to  it  for  the  use  of 
passengers  Is  what  is  known  as  a 
'way  car  with  compartments  for 
parcels,  baggage,  trainmen,  and  tools 
used  in  connection  with  the  opera- 
tion of  a  local  freight  train,  Im 
neither  a  local  passenger  train  nor 
a  "mixed  or  accommodation  train," 
within  the  meaning  of  such  statate): 
Illinois  Cent.  R  Co.  v.  White,  97 
Miss.  91,  52  S  449,  65  S  693.  (3) 
"Trains  intended  for  both  passengers 
and  freight"  and  "mixed  or  accom- 
modation trains"  are  synonymous 
within  the  meaning  of  this  statute. 
White  V.  Illinois  Cent  R.  Co..  99 
Miss.  661.  66  S  693. 

86.    See  infra  Si  1481,  1607. 

ar.  Ill, — Illinois  Cent.  R  Co.  v. 
Nelson.  59  111.  110;  Illinois  Cent,  R. 
Co.  V.  Arley.  47  111.  A.  807. 

Mich. — Moore  v.  Saginaw,  etc.,  R. 
Co.,  116  Mich.  103.  72  NW  1112. 

Minn. — Simonds  v.  Minneapolis, 
etc.,  R.  Co..  87  Minn.  408,  92  NW 
409. 

Mo. — Green  v,  Missouri,  etc..  R, 
Co.,  121  Mo.  A.  720,  97  SW  646;  Mur- 
phy V.  SL  LoulB.  etc.,  R  Co.,  48  Mo. 
A.  342. 

Tex. — Texas-Mexican     R.     Co.  v. 
Wilson.  (Clv.  A.)  186  SW  666. 
See  also  cases  supra  note  33. 

[a]  HegUgeat  delay^The  fact 
that  a  passenger  Is  riding  on  a 
freight  train  does  not  relieve  the 
carrier  of  liability  for  injuries  to 
him  owing  to  negligent  delay  in 
transportation.  Green  v.  Missouri, 
etc.,  R.  Co.,  121  Mo.  A.  720.  97  SW 
646, 

[b]  Taking  passenger  off  on  sids 

trip. — Where  a  passenger.  In  a  ca- 
boose attached  to  a  freight  train 
which  was  making  a  regular  sched- 
uled trip,  was,  before  he  reached  his 
destination,  or  the  train  finished  Its 
trip,  taken  off  In  the  caboose  on  a 
branch  line,  on  an  Irregular  side  trip, 
without  notice,  and  exposed  to  cold, 
causing  rheumatism,  tne  Jury  were 
warranted  In  finding  the  carrier 
guilty  of  actionable  negUgenceL  Etos- 
ted  V.  Great  Northern  R  Co.,  76 
Minn.  123,  78  NW  971. 
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safety,  consistent  with  the  operation  of  the  train."" 
1305]  c.  Stagecoaches;  Motor  Vehicles.  The 

principles  governing  the  liability  of  passenger  car- 
riers seem  first  to  have  been  laid  down  in  stagecoach 
cases,  and  it  was  early  settled  that  the  owner  of  a 
stagecoach  is  not  an  insurer  of  the  safety  of  his 
passengers,  and  is  liable  only  in  case  of  negligence.^ 
But  a  carrier  by  stagecoach  or  cab  is  bound  to 
exercise  the  greatest  care  and  diligence,  and  is  liable 
for  the  slightest  n^ligence  of  himself  or  his  serv- 
ants.^ Thus  such  a  carrier  is  required  to  exercise 
great  care  in  reference  to  the  vehicle  used,  the 
horses  and  harness,  and  the  skill  and  sobriety  of  the 
driver,  and  is  liable  if,  through  the  slightest  negli- 


gence in  these  respects,  or  in  the  eondnct  of  the 
driver,  a  passenger  is  injured." 

Motor  vehicles.  The  driver  of  an  automobile  or 
a  motor  vehicle  carrying  passengers  is  bound  to  use 
at  least  reasonable  and  ordinary  care  for  the  pro- 
tection of  his  passengers  in  driving  the  machine;'^ 
and  in  driving  through  the  streets  of  a  city  he  is 
required  to  anticipate  that  he  may  meet  persons  or 
vehicles,  to  keep  a  proper  lookout  for  them,  and  to 
use  care  to  have  his  machine  under  such  control  as 
to  enable  him  to  avoid  collisions.'*' 

[$  1306]  d.  Street  Oars  of  Varioos  Kinds.  A 
carrier  by  street  car  is  not  an  insurer  of  the  safety 
of  its  jmssengers,  but  is  liable  only  for  negl^ence,* 


38.  U.  8. — Chicago,  etc.,  R.  Co.  v. 
Wmiams,  200  Fed.  207.  118  CCA  393; 
Pitohburg;  R.  Co.  v.  Nichols,  86  Fed. 
94S,  29  CCA  600. 

Ind. — Ijake  Shore,  etc.,  R.  Co.  v. 
Teeters,  166  Ind.  335,  77  NB  699,  5 
LRANS  425  [aft  (A.)  74  NE3  1014]. 

Ky. — Memphis,  etc..  Packet  Co.  v. 
Buckner,  168  Ky.  701.  B7  SW  482,  22 
KyL  401;  Louisville,  etc.,  R.  Co.  v. 
Bell,  100  Ky.  203.  38  SW  3,  18  KyL. 
736. 

Md.' — Western  Maryland  R.  Co.  V. 
State,  96  Md.  637,  53  A  969. 

Miss. — Alabama,  etc.,  R.  Co,  v. 
Beardstey,  79  Mlse.  417,  SO  S  660. 

Mo. — Richmond  v.  Missouri  Pac. 
R.  Co..  162  Mo.  A.  422.  144  SW  168. 

Nebr. — Otto  v.  Chicago,  etc.,  R, 
Co.,  87  Nebr.  503.  127  NW  867,  138 
AmSR  49«.  SI  IiRANS  632  and  note: 
Chicago,  etc..  R,  Co.  v.  Troyer,  70 
Nebr.  293,  103  NW  680.  70  Nebr.  287. 
97  NW  808;  Omaha,  etc..  R.  Co.  v. 
Crow,  64  Nebr.  747.  74  NW  1066,  69 
AmSR  741. 

N.  D. — McGregor  v.  Great  North- 
em  R.  Co.,  31  N.  D.  471,  482,  164  NW 
2«i  tquot  eye]. 

Okl. — St.  I>ouis,  etc.,  R.  Co.  v. 
Kerns,  41  Okl.  167,  136  P  169. 

Tex. — Ft.  Worth,  etc.,  R.  Co.  v. 
Hardin,  41  Tex.  civ.  A.  19,  90  SW 
679;  St.  Ixmia  Southwestern  R.  Co. 
V.  Nelson.  (Civ.  A.)  44  SW  179. 

Wis. — Lawvon  v.  Chicago,  etc.,  R. 
CO.,  64  Wis.  447,  24  NW  OlS.  64  AmR 
6S4. 

[a]  Vli*  naval  rale  of  dUlgmue 

on  the  part  of  carriers  applies  'in 
favor  of  drovers  in  charge  of  stock 
on  trains,  although  subject  to  some 
modifications  arising  from  the  nec- 
essary conditions  of  the  service, 
whicti  may  be  recogniised  in  the  spe- 
cial contracts  of  carriage.  Fltch- 
burg  R.  Co.  V.  Nichols.  8^  Fed.  946, 
29  CCA  500. 

[b]  AlUChtlBr  fn»m  traim^Where 
a  stock  snipper  riding  on  a  freight 
train  is  compelled  by  illness  to  leave 
the  train  at  his  first  opportunity, 
which  la  known  to  those  In  charge, 
it  Is  negligence  for  them  knowingly 
to  permit  nim  to  leave  the  way  car 
while  it  la  standing  on  an  open  bridge 
when  It  la  so  dark  that  he  la  unable 
to  see  hia  surroundings  or  to  ascer- 
UAn  the  danger.  Otto  v.  Chicago, 
etc,  R.  Co..  87  Nebr.  508.  127  PJW 
8S7.  188  AmSR  496,  31  LRAN8  632. 

[o]  MvUsffaa  aad  oomforts. — 
Pwaona  who  are  employed  to  look 
after  live  stock  in  course  of  trans- 
portation may  not  be  entitled  to  the 
privileges  and  comforts  of  pasaen- 
gera,  bat  are  entitled  to  have  the 
UBuaJ  precautions  taken  with  refer- 
ence to  their  safetir  aa  passengers. 
Indianapolis,  etc.,  R.  Co.  v.  Beaver, 
41  Ind.  498;  Omaha,  etc.,  R.  Co.  v. 
Crow,  47  Nebr,  84.  66  NW  21;  I^w- 
son  V.  Chicago,  etc,  R.  Co.,  64  wis. 
447.  24  NW  618,  54  AmR  634. 

[d]  Aotnal  knowledge  of  the  vrea- 
•Boe  of  a  person  accompanying  live 
stock  on  a  car  is  Immaterial  on  the 
question  of  a  servant's  negligence  In 
switching,  Richmond  v.  Missouri 
Pac.  R.  Co.,  162  Mo.  A.  432,  144  SW 
168. 

Veiaoas  riding  ob  drover's  passes 
aa  paaseugera  see  supra  S  1058. 

9.  U.  S. — Stokea  v.  Saltonatall, 
13  Pet.  181,  10  I/,  ed.  116;  McKlaney 


v.  Nell,  16  P.  Cas.  No.  8,866,  1  Mc- 
Lean 540. 

Del.— McLane  v.  Sharpa.  1  I>el.  481. 

Md.— Stockton  v.  Frey,  4  Gill  406, 

46  AmD  138. 

Mass. — Ingalls  v.  Bills,  9  Mete  1, 
43  AmD  346. 

Mont. — ^Talllon  v.  Mears.  29  Mont. 
161,  74  P  421,  1  AnnCaa  G13. 

Eng. — Christie  v,  Griggs,  2  Campb. 
79.  And  see  other  English  cases 
referred  to  In  Ingalls  v.  Bills.  9 
Mete  (Mass.)  1,  43  AmD  846. 

Oarzler  not  Insnrer  see  generally 
supra  j  1302. 

ia.  U.  S.— stokes  v.  Saltonstall. 
13  Pet.  181,  10  L.  ed.  llBj  McKlnney 
V.  Nell,  16  F.  Cas.  No.  8,865,  1  Mc- 
Lean 640;  Maury  v.  Talmadgo,  16  F. 
Caa.  No.  9,315,  2  McLean  167. 

111. — Parmelee  Co.  v.  Wheelock,  224 
III.  194.  79  NB  652. 

Iowa. — Bonce  v.  Dubuque  St.  R. 
Co.,  53  Iowa  278.  6  NW  177,  36  AmR 
221. 

Ky. — Palmer  Transfer  Co.  v.  X^ng, 
140  Ky.  111.  130  SW  961. 

Mo. — Lemon  v.  Clianslor,  68  Mo. 
340,  30  AmR  799. 

Mont. — Talllon  v.  Meara,  29  Mont. 
161.  74  P  421,  1  AnnCas  613. 

N.  T. — Stlner  v.  Metropolitan  St. 
R.  Co.,  84  NTS  285. 

Va. — Parish  v.  Relgle,  11  Gratt  (62 
Va.)  697,  62  AmD  666. 

41.  U.  S.— McKlnney  v.  Nell,  16 
P.  Cas.  No.  8,866,  1  McLean  540. 

Cal.— Falrchlld  v.  Caltfomla  Stage 
Co„  13  cal.  S9». 

Conn. — Derwort  v.  Loomer.  21 
Conn.  246. 

Iowa. — Sales  v.  Western  Stage  Co., 
4  Iowa  647;  Frlnk  v,  Coe.  4  Greene 
666.  61  AmD  141. 

Kan. — Lewark  v.  Parkinson.  73 
Kan.  653,  85  P  601,  6  LRANS  1069 
and  note;  Sawyer  v.  Sauer,  10  Kan. 
466. 

Mass.— Ingalla  v.  BlUa,  9  Mete  1, 
43  AmD  346. 

MonL — Ryan  v.  Gilmer,  2  Mont. 
617.  25  AmR  744.  4  KyL  161. 

N.  T.— Froblaher  v.  Fifth  Ave. 
Transp.  Co.,  161  N.  T.  481,  45  NE 
889  [rev  81  Hun  644,  SO  NTS  1099]: 

Oh. — Fisher  v.  Tryon,  16  Oh.  dr. 
Ct.  641,  8  Oh.  Clr.  Dec.  666. 

Eng. — Hyman  v.  Nye,  6  Q.  B.  D. 
685. 

See  also  Infra  I  1808. 

[a]  The  dntr  of  a  Iwek  ditvw  re- 
quires no  greater  degree  of  care 
than  that  he  Keep  a  prudent  and  care- 
ful lookout  ahead  of  him,  and  that 
he  use  all  reasonable  care  to  avo4d 
obstructions  and  excavations  In  the 
street.  PIsher  v.  Tryon,  16  Oh.  Clr. 
Ct.  541,  8  Oh.  Clr.  Dec.  666. 

[b]  Befeet  in  ooaoh. — (i)  The  pro- 
prietor is  answerable  for  any  injury 
happening  by  reason  of  any  defect 
in  the  coach  which  might  have  been 
discovered  by  the  most  careful  and 
thorough  examination,  but  not  for  an 
Injury  nappenlng  by  reason  of  a  hid- 
den defect  which  could  not  on  ex- 
amination have  been  discovered.  In- 
galls V.  Bins,  9  Mete.  (Mass.)  1,  43 
AmD  346.  (2)  A  carrier  Is  not 
chargeable  with  negligence  because 
there  Is  no  back  to  a  step  twenty- 
two  Inches  long  and  sixteen  inches 
wide  on  the  side  of  Its  bus,  those 
without  backs  as  well  as  those  with 
backs  being  in  general  use,  and  each 


having  its  advantage  and  disadvant- 
age, the  sblld  back,  while  preventing 
all  possibility  of  the  foot  slipping 
through,  being  more  liable  to  flll  with 
mud  and  snow,  and  cause  the  foot  lo 
slip,  and  it  not  appearing  that  there 
had  ever  been  any  other  accident  by 
a  person's  foot  slipping  through  an 
open  bac3c  step.  EVoblsher  v.  Fifth 
Ave.  Transp.  Co.,  151  N.  T.  431,  45 
NB  839  [rev  81  Hun  644,  30  NTS 
1099]. 

4fl.  PeiiElna  v.  Galloway,  (Ala.)' 
69  S  876;  Forbes  v.  Reinman.  Ill 
Ark.  417.  166  SW  663.  51  LRANS 
1164:  Johnaon  v.  Coey,  237  111.  88,  86 
NE  678,  2i  LRANS  81  and  note; 
Hinds  V.  Steere.  209  Mass.  442,  96  NB 
844,  86  LRANS  658. 

[a]  The  owner  of  a  alght-aeelng 
antomobile  Is  bound  to  use  reason- 
able care  according  to  the  nature  of 
the  contract,  and  this  reasonable  care 
is  the  greatest  care  consistent  with 
the  proper  transaction  of  the  busi- 
ness, and  an  instruction  that  the 
chauCCeur  should  exercise  a  high  de- 
gree of  care  to  bis  passengers,  and. 
where  the  care  Is  with  reference  to 
a  collision  In  whlt^  the  danger  and 
damage  might  be  very  great,  It  ia 
a  degree  of  care  In  view  of  the 
danger  and  of  the  injury  that  might 
be  caused  by  any  want  of  care.  Is 
sufficiently  favorable  to  defendant. 
Hinds  V.  Steere,  209  Mass.  442,  95 
NE  644,  36  LRANS  668. 

[b]  Frivatc  eanrler^Those  of 
whom  one  hires  an  automobile  with 
a  cliauffeur  to  drive  him  and  his 
gueata  where  he  directs,  being  pri- 
vate carriers  for  hire,  are  required 
to  use  ordinary  care  and  diligence 
In  the  performance  of  the  duty  im- 
posed on  them  by  the  contract. 
Forbes  v.  Reinman,  112  Ark.  417, 
166  SW  663,  61  LRANS  1164  and 
note. 

[cl  Degree  of  oaxa^Tfie  owner 
and  driver  of  an  automobile  owes  to 
an  oooupant  of  the  oar  the  duty  to 
exercise  sucfa  oai>e  not  to  injure  him 
as  a  man  of  reasonable'  prudence 
under  like  circumstances  would 
exercise  for  hla  own  protection. 
Perkins  v.  GaUoway.  (Ala.)  69  S  876. 

48.  Johnson  .V.  Coey,  237  111.  88. 
86  NE  678,  21  LRANS  81.  See  gen- 
erally Motor  Vehicles  [28  Cyc  STj. 

44.  Ark.— Oliver  v.  Ft.  Smith 
Light,  etc,  Co.,  89  Ark.  222,  116  SW 
204,  131  AmSR  86. 

Conn. — Kebbe  v.  Connecticut  Co., 
86  Conn.  641,  84  A  329,  AnnCaslSlSC 
167. 

Del. — Smlthers  v.  Wilmington  City 
R.  Co.,  22  Del.  422,  «7  A  167. 

111.— Coulter  V.  Illinois  Cent.  R. 
Co.,  264  111.  414,  106  NE  258  [aff 
184  111.  A.  208]. 

Ind. — Cltlaens'  St.  R.  Co.  v.  Jolly, 
161  Ind.  80,  67  NE  986;  Indianapolis 
St.  R.  Co.  v.  Brown,  32  Ind.  A.  130, 
69  NE  407. 

La. — ^Weber  v.  New  Orleans,  etc, 
R.  Co.,  104  La.  367.  28  S  892. 

Mass. — Rand  v.  Boston.  El.  R.  Co., 
198  Mass.  569.  84  NE  841. 

Mo. — Maggloli  V.  St.  Louis  Transit 
Co,  108  Mo.  A.  416,  88  SW  1026: 
Jacquin  v.  Grand  Ave,  Cable  Co.,  67 
Mo.  A.  320. 

Xebr. — Omaha  St.  R.  Co.  v.  Boesen, 
74  Nebr.  764,  105  NW  $08.  4  LRAira 
122  and  note. 
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and  hence  is  not  liable  for  an  injury  to  a  passenger 
which  the  exercise  of  reasonable  foresight  would 
not  have  anticipated  or  due  care  would  have 
aToided.*"  In  some  cases  language  has  been  used 
with  reference  to  transportation  of  passengers  in 
this  manner,  indicating  that  reasonable  care  and 
diligence  is  all  that  is  necessary  to  relieve  the  car- 
rier from  liability  for  injuries  happening  to  the 
passenger  in  the  course  of  transportation;^  but  in 
most  of  the  cases  the  general  rule  of  liability  is  laid 
down,  as  in  other  cases  discussed  in  the  precedii^ 


N.  T, — Armatronff  v.  Metropolitan 
St  R.  Co.,  36  ADD.  Dlv.  G26,  SB  NYS 
498  [aff  165  N.  f.  641  mem.  69  NE 
1118  memL 

N.  C. — Br\ggB  V,  Durham  Tract. 
Co.,  H7  N.  C.  389,  61  SE  373, 

Oh. — Mt.  Adams,  etc.,  Tl.  Co,  v. 
iBaacs.  18  Oh. .  Clr.  Ct.  177,  10  Oh. 
Clr.  Dec.  49. 

Wash. — Foster  v.  Seattle  Electric 
Co„  86  Wash.  177,  76  P  996. 

Oarzler  a*  laraiwr  fMMtaUr  see 
supra  f  1802. 

«.  Klght  V.  Metropolitan  R.  Co., 
21  App.  (D.  C.)  494;  Wlnchell  v. 
St.  Paul  Cltr  B.  Co.,  86  Minn.  446, 
90  NW  1060. 

'  X&JnxtoB  by  MoUUnt  ffenerally  see 

infra  f  1886. 

46.  Eaton  v.  Wilmington  City  R, 
Co.,  24  Del.  435,  76  A  869;  Raymond 
Portland  R.  Co.,  100  ^e.  S29,  62 
A  602,  8  LRANS  94  and  note;  Whilt 
V.  Public  Service  Coro.,  74  N.  J.  L. 
141,  84  A  972  [aff  76  N.  J.  U  729,  72 
A  420,  74  A  668];  Frank  v.  Metro- 

BUtan  St.  R.  Co.,  91  App.  Dlv.  486. 
NYS  1018;  Kelly  v.  Metropolitan 
St.  R.  Co.,  89  App.  Dlv.  1S9,  86  NTS 
842;  Merrill  v.  Metropolitan  et  R. 
Co.,  78  App.  Dlv.  401,  77  NTS  122 
[dtat  Zimmer  v.  Third  Ave.  R.  Co., 


86  App.  Dlv.  266,  66  NTS  808;  Keevan 
V.  Third  Ave.  R.  Co.,  84  App,  Dlv. 
S97,  64  NTS  891  (aff  166  nT^.  622 


mem,  69  NE  1124  mem)]:  Atkins  v. 
New  Tork  City  R.  Co.,  94  NTS  600. 
But  see  Zvonlk  v.  Interurban  St.  H. 


Co.,  88  NTS  899  (holding  that  the 
rule  that  a  motorman  and  a  conduc- 
tor enffaged  in  the  operation  of  a 
car  are  held  only  to  reasonable  care 
applies  OS  to  teams  on  the  street, 
but  does  net  apply  as  to  paasenKars 
In  the  car). 

ta]  Mtotalw  of  J«<lgni— 1<— A  street 
railroad  company  Is  bound  to  ex- 
ercise reaaonable  care  and  skill, 
but  la  not  negligent  merely  because 
the  accident  that  happened  would 
have  been  avoided  if  Its  Judgment 
had  been  different.  Whllt  v.  PubUo. 
Service  Corp.,  74  N.  J.  1..  141,  64  A 
972  [aff  76  N.  J.  L.  729,  72  A  420, 
74  A  668]. 

[b]  A  motoRuait  Is  only  required 
to  use  care  commensurate  with  the 
circumstances,  either  as  they  ap- 
pear or  as  they  would  appear  In  the 
exercise  of  ordinary  prudence,  and  Is 
not  obliged  to  exercise  the  very  high- 
est degree  of  care.  Regensburg  v. 
Nassau  Electric  R.  Co.,  58  App.  Dlv. 
666,  69  NTS  147. 

[c]  The  •xerdss  of  "ordlnairy 
oa»"  In  the  operation  of  a  street 
zallToad  implies  such  care  as  the 
circumstances  of  the  place  or  occa- 
sion reasonably  require,  to  be  In- 
creased or  diminished  as  the  danger 
of  accident  or  Injury  Increases  or 
diminishes.  Eaton  v.  Wilmington 
City  R.  Co.,  24  Del.  435.  75  A  869. 

47.  See  supra  {|  1295-1299. 

48.  Citizens'  St.  R.  Co.  v.  Twl- 
name.  111  Ind.  687,  18  NE  66;  Jack- 
son V.  Grand  Ave.  R.  Co.,  Il8  Mo. 
199.  24  SW  192. 

49.  U.  S.— Pittsburgh  R.  Co.  v. 
Glvens.  211  Fed.  886,  188  CCA 
268. 

Ala.— Mobile  Light,  etc.,  Co.  v. 
Hughes,  190  Ala.  216.  67  S  278; 
Birmingham  R.,  etc..  Co.  v.  Sclsson, 
188  Ala.  848,  66  S  2;  Alabama  City, 
etc..  R.  Co.  V.  Bates.  166  Ala.  847.  46 
S  776. 

Ark.— Oliver  v.   Ft.  Smith  Light, 


etc.,  Co.,  89  Ark.  222,  116  SW  204.  181 
AmSR  86. 

Colo. — Colorado  Springs,  etc.,  R. 
Co.  v.  Marr.  26  Colo.  48.  141  P  142. 

Conn. — Kebbe  v.  Connecticut  Co., 
86  Conn.  641,  84  A  829,  AnnCa8l913C 
167. 

Del, — Glrardo  v.  Wilmington,  etc.. 
Tract.  Co..  90  A  476;  Smlthers  v. 
Wilmington  City  R.  Co.,  22  Del.  422, 

67  A  167. 
Ga.— Holly  v.  Atlantic  St.  H.  Co., 

61  Ga.  216,  34  AmR  97;  Lyndon  v. 
Georgia,  etc.,  R.  Co.,  3  Oa.  A.  634, 
60  SE  278. 

111. — Chicago  Cons.  Tract.  Co.  v. 
Schritter,  222  III.  364,  78  NB  820 
[aff  124  111.  A.  678]:  Trl-Clty  R.  Co. 
v.  Qould,  217  111.  317,  76  TIB  498 
[rev  118  111.  A.  602];  Alton  Light, 
etc.,  Co.  V.  Oiler,  217  HI.  16.  76  NE 
419,  4  LRANS  899:  Chicago  City  R. 
Co.  V.  Young.  62  111.  238;  HIckey  v. 
Chicago  CUy  R.  Co.,  148  111.  A.  197: 
Mark  v.  Oiilcafra  City  R.  Co^  146 
ni.  A.  260;  Noriti  Chicago  St.  R.  Co. 
V.  Wrixon.  61  111.  A.  807^  [aff  160  III. 
682,  37  NBl  8961. 

Ind. — Loulsvlne,  etc..  Tract.  Co.  v. 
Walker.  177  Ind.  88,  97  NE  161; 
Cttlsens*  St.  R.  Co,  v.  Jolly.  161  Ind. 
80,  67  NE  986;  Vincennes  Tract.  Co. 
V.  CurtT,  69  Ind.  A.  688,  109  NE  62; 
Caugheil  v.  Indianapolis  Tract.,  etc., 
Co.,  60  Ind.  A.  6,  97  NE  1028: 
Winona,  etc..  R.  Co.  v.  Rousseau,  48 
Ind.  A.  248,  98  NB  84,  1028;  Indian- 
apolis St  R.  Co.  T.  Brown,  82  Ind. 
A.  130,  69  NB  407. 

Iowa. — Hutchets  v.  Cedar  Rapids, 
etc.,  R.  Co..  128  Iowa  279,  103  NW 
779;  Bonce  v.  Dubuque  St.  R.  Co., 

68  Iowa  278,  6  NW  177,  86  AmR  221. 
Kan. — Haas    v.    Wichita   R.,  etc.. 

Co.,  89  Kan.  613,  132  P  195,  48  LRA 
NS  974;  Metropolitan  St.  R.  Co.  v. 
Hanson,  67  Kan.  266,  72  P  778. 

Ky. — South  Covington,  etc.,  St.  R. 
Co.  v.  Markel,  168  Ky.  626.  182  SW 
860;  South  Covington,  etc.,  St.  R.  Co. 
V.  Trowbridge,  163  Ky.  79,  173  SW 
371 ;  Louisville  R.  Co.  v.  Osborne, 
157  Ky.  341,  163  SW  189;  South 
Covington,  etc.,  fit.  R.  Co.  v.  Harris, 
162  ify.  760,  154  SW  85:  Davis  v. 
Paducah  R.,  etc..  Co.,  118  Ky.  267. 
68  SW  140,  24  KyL  186;  Louisville 
R.  Co.  V.  Park.  96  Ky.  680,  29  SW 
455. 

■  Md. — ^United  R..  etc.,  Co.  v.  Weir, 
102  Md.  286,  62  A  688;  Central  R.  Co. 
V.  Smith.  74  Md.  212,  21  A  706. 

Mass. — Rust  V.  Springfield  St.  R. 
Co.,  217  Mass.  116,  104  NE  367; 
Sawln  V.  Connecticut  Valley  St.  R, 
Co.,  213  Mass.  103,  99  NE  962,  43 
LRANS  72:  Doherty  v.  Boston,  etc., 
St.  R.  Co.,  207  Mass.  27.  92  NE  1026; 
Foley  V.  Boston,  etc.,  St.  R.  Co.,  198 
Mass.  532.  84  NE  846;  Pitcher  v.  Old 
Colony  St.  R.  Co.,  196  Mase.  69,  81 
NE  876,  124  AmSR  613,  13  LRANS 
481.  12  AnnCas  886:  Galllgan  v.  Old 
Colony  St.  R.  Co.,  182  Mass.  211,  66 
NE  4S. 

Mich.— Seattle  v.  Detroit  United 
R.  Co.,  158  Mich.  243.  122  NW  557. 

Minn. — Watson  v.  St.  Paul  City  R, 
Co..  42  Minn.  46,  43  NW  904. 

Mo, — Gardner  v.  Metropolitan  St. 
R.  Co.,  223  Mo.  889.  122  SW  1068.  18 
AnnCas  1166;  O'Oara  v.  St.  Louis 
Transit  Co.,  204  Mo.  724.  103  SW  64. 
12  LRANS  840.  11  AnnOas  850; 
Schloemer  v.  St.  Louis  Transit  Co.. 
204  Mo.  99,  102  SW  566;  Redmon  v. 
Metropolitan  St.  R.  Co..  185  Ho.  1, 
84  SW  26,  105  AmSR  568;  Blschoff  V. 


sections/^  to  the  effect  that  a  street  railroad  com- 
pany is  required  to  exercise  the  same  degree  of  care 
and  diligence  for  the  safety  of  ita  passengeis  as  is 
an  ordinary  railroad  company,"  that  is,  the  high- 
est degree  of  care,  prudence,  and  foresight,  or,  as  it 
is  otherwise  expressed,  the  highest  degree  of  care 
and  skill  which  prudent  men  would  use  and  exercise 
in  like  business  and  under  like  circumstances,  or 
the  highest  degree  of  care,  skill,  and  diligence,  con- 
sistent with  the  practical  operation  of  the  road;** 
and  particularly  is  a  street  railroad  governed  by 

People's  R.  Co..  121  Mo.  216.  26  SW 
908;  Jackson  v.  Grand  Ave.  R.  Co., 
118  Mo.  1B9,  24  SW  192;  WUlmott  v. 
Corrlgan  Cons.  St.  R.  Co.,  106  Mo. 
53B,  17  SW  490;  Agnew  v.  Metro- 
politan St  R.  Co.,  178  Mo.  A.  119, 
166  SW  1110;  Zeiler  v.  Metropolitan 
St.  R.  Co.,  163  Mo.  A.  613,  134  SW 
1067;  Augustus  v.  Chicago,  etc.,  R. 
Co.,  168  Mo.  A.  672,  134  SW  22: 
Wills  v.  Atchleon.  etc.,  R.  Co»  183 
Mo.  A.  625,  113  SW  713;  Bell  V.  Cen- 
tral Electric  R.  Co.,  126  Mo.  A.  660, 
103  8W  144;  Nelson  v.  Metropolitan 
St.  R.  Co.,  113  Mo.  A.  702,  88  8W 
lllSi  Maggioll  v.  St.  Louis  Transit 
Co.,  108  Ho.  A.  416,  83  SW  1026; 
Snider  v.  Ohlcago,  etc.,  R.  Co„  108 
Mo.  A.  284,  88  SW  630:  Heyde  v.  St. 
Louis  Transit  Co.,  102  Mo.  A-  687,  77 
SW  127;  Parker  T.  Metropolitan  St. 
R  Co.,  69  Mo.  A.  64;  Powers  v. 
Union  R.  Co.,  60  Mo.  A.  481. 

Nebr. — Omaha  SL  R.  Co.  v.  Boe- 
sen,  74  Nebr.  764.  106  NW  SOS.  4 
LRANS  122  and  note;  Lincoln  Tract. 
Co.  T.  Webb,  73  Nebr.  136,  102  NW 
268,  119  AmSR  879:  East  Omaha  St 
R  Co.  V.  Oodola,  to  Nebr.  906,  70 
NW  491. 

N.  J. — Trussell  v.  Morris  Coun^ 
Tract.  Co.,  78  N.  J.  L.  688,  77  A  636, 
80  LRANe  161;  Scott  v.  Bergen 
County  Tract.  Co..  63  N.  J.  L.  407. 
43  A  1060  [aff  U  N.  J.  L.  862.  48  A 
1118J. 

N.  T. — Shmpard  v.  Brooklyn 
Heights  R  Co.,  146  App.  Dlv.  806, 
131  NYS  607;  KUnger  v.  United 
Tract.  Co.,  92  App.  Dlv.  100,  87  NYS 
864  [aff  181  N.  Y.  621  mem.  78  NE 
1126  mem] ;  Ganlard  v.  Rochester 
City,  etc.,  R.  Co.,  7  NYSt  103. 

N.  C. — Brlggs  v.  Durham  Tract 
Co.,  147  N.  C.  389.  61  SE  373. 

Oh. — Holmes  v.  Ashtabula  Rapid- 
Transit  Co.,  10  Oh.  Clr.  Dec.  688. 

Pa.— Philadelphia  City  Pasa.  R. 
Co.  V.  Hassard,  76  Pa,  867. 

Tex. — Citltens'   R.  Co.   v.  Farley, 


(Chr.  A.)  136  SW  94.  97  [clt  CycJ; 
EI  Paso  Electric  R  Co.  v.  Harry.  37 
Tex.  Civ.  A.  90,  83  SW  785:  Cltiaens' 
R.  Co.  V.  Craig,  (Civ.  A.)  68  SW  239; 
Dallas  Cons.  Electric  St.  R.  Co.  v. 
Broadhurst,  28  Tex.  Civ.  A.  630.  68 
SW  316;  San  Antonio  St  R.  Co.  v. 
Mutti,  7  Tex.  Civ.  A.  443.  27  SW  762. 

Utah.— Paul  V.  Salt  Lake  City  R. 
Co.,  30  Utah  41,  83  P  563. 

Va. — Richmond  Tract.  Co.  v.  Wil- 
liams. 102  Va.  263,  46  SE  292. 

Wash. — Austin  v.  Washington 
Water  Power  Co..  68  Wash.  508,  123 
P  775,  AnnCael913E  936;  Foster  v. 
Seattle  Electric  Co.,  36  Wash.  177. 
76  P  995;  Brown  v.  Seattle  City  R. 
Co..  16  Wash.  465.  47  P  890;  Sears  v. 
Seattle  Cons.  St  R.  Co.,  6  Wash.  227, 
88  P  389.  1081. 

Wis. — Wanser  v.  Chippewa  Valley 
Electric  R.  Co.,  108  Wis.  819,  84  NW 
423. 

Can. — British  Columbia  Electric  R 
Co.  V.  Wilkinson,  46  Can.  S.  C.  263 
[aff  16  B.  C.  113]. 

See  also  cases  supra  !|  1295-1299, 
[a1  All  possible  sUn,  care,  and 
foreslght^'^-All  possible  skill  and 
care'  Implies  that  every  reasonable 
precaution  In  the  management  and 
operation  of  street  cars  be  used  to 
prevent  Injuries  to  passengers;  it 
means  good  tracks,  safe  cars,  expe- 
rienced drivers,  careful  management, 
and  Judicious  operation  In  every  re- 
spect All  poulble  foresight  means 
more  than  this;  it  means  anticlpa- 


Por  Uter  oasest  davelopmeBts  and  ehanges  In  the  law  see  cumulative  AnnotaUons,  same  Utie,  page  and.no|eJilimt>er. 
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the  rules  r^ni^tizig  steam  railroads,  where  it  op- 
erates its  cars  beyond  the  limits  of  the  city  through 
open  country.*'  These  rules  of  liability  are  appli- 
cable to  carriers  operating  horse  ears,^^  cable  cars,^^ 
and  eleetrie  ears.  A  statute  providii^  that  a  rail- 
road company  shall  be  liable  for  damages  inflicted 
on  passengers  while  being  transported  over  its  road 
has  no  application  to  street  railroads.''^ 

[4  1307]  e.  Elerators.'^  While  the  owner  of  a 
passenger  elevator  operated  in  a  building  for  carry- 
ing persons  up  and  down  may  not  be  a  earrier  of 


passengers  in  the  sense  that  he  is  bound  to  serve 
the  public,  yet  his  duty  as  to  protecting  the  pas- 
sengers in  his  elevator  from  danger  is  the  same  as 
that  applicable  to  the  carriage  of  passengers  by 
other  means,  and  he  is  bound  to  do  all  that  human 
care,  valance,  and  foresight  can  reasonably  sug- 
gest under  the  circumstances,  and,  in  view  of  the 
character  of  the  mode  of  conveyance  adopted,  to 
guard  against  accidents  and  injuries  resulting  there- 
from, and  a  failure  in  this  respect  will  constitute 
n^Iigence  rendering  him  liable,"  although  he  u 


tfon,  If  not  knowledge,  that  the 
operation  of  street  cars  will  result 
In  danger  to  passen^rers,  and  that 
ttiere  must  be  some  action  with  ref- 
erence to  the  future,  a  provident 
care  to  Kuard  against  such  occurren- 
ces, a  wise  forethought  and  prudent 
provision  that  will  avert  the  threat- 
ened evil,  if  human  thoueht  or  ac- 
tion can  do  so."  Topeka  City  R.  Co. 
V.  HigK«,  38  Kan.  376.  383,  16  F  667, 
S  Atx&R  764. 

[b]  Utmort  iLnman,  skUl,  Olll- 
gmue;  ana  fonsiffht  (1)  Is  too  high 
a  degree  of  care  to  require  of  a 
street  railroad  company.  Freeman 
V.  Metropolitan  St.  R.  Co.,  95  Mo.  A. 
94,  314.  68  SW  1067,  106O.  (2)  A 
street  car  company  need  not  exer- 
cise the  highest  degree  of  care 
known  to  prudent  persona,  hut  Is 
only  required  to  exercise  the  utmost 
care  and  skill  which  prudent  persons 
are  accustomed  to  exercise  under 
like  clrcumatancea.  Louisville,  etc.. 
E,  Co.  v.  Hardin,  1R7  Ky.  II,  162  SW 
641. 

[c]  Dim  oar*.  A  street  car  com- 
pany Is  bound  to  exercise  due  care 
m  transporting  passengers.  Webber 
V.  Old  Colony  St.  R.  Co.,  210  Mass. 
432,  97  NE  74. 

50.  Dixon  v.  Great  Falls,  etc.,  R. 
Co.,  38  App.  (D.  C.)  691,  698.  Ann 
CaBl913C  571;  Robinson  v.  Helena 
Light,  etc.,  R.  Co.,  38  Mont.  -222,  99 
P  837.  ,  

[a]  TroUay  Un*  In  oonntzr* — 
There  is  no  difference  between  the 
liability  of  ft  trolley  line  company 
operating  Its  cars  through  the  coun- 
try and  that  of  a  company  operating 
a  flteam  railroad,  for  negligence  in 
receiving  and  discharging  Its  pas- 
sengers at  fixed  points  or  stations. 
Dixon  V.  Great  Falls,  etc.,  R.  Co.,  88 
App.  (D.  C.)  591,  B98,  AnnCaslSlSC 
671. 

51.  Topeka  City  R.  Co.  v.  Hlggs, 
38  Kan.  376,  16  F  667,  6  AmSR  764: 
Ijoulsvllle  City  R.  Co.  v.  Weams,  80 
Ky.  420,  4  KyL  287;  Louisville,  etc, 
R.  Co.  V.  Smith,  2  Duv.  (Ky.)  666; 
Central  Pa«s.  R.  Co.  v.  Bishop.  9 
KyL  348;  Clark  v.  Bl^th  Ave.  R. 
Co.,  82  Barb.  (_N.  Y.)  6K7  [aft  36  N. 
T.  136,  98  AmD  498]. 

fa]  -Omtm  drawn  or  iMrsM  upon 
zails  <1>  are  in  the  main  governed 
by  the  flame  rules  as  other  vehi- 
cfaa."  Top^  City  R.  Co.  v.  HlgfB, 
38  Kan.  376,  383.  16  P  667,  6  AmSR 
754.  (2)  A  street  railroad  company 
ttslnr  cars  drawn  by  horses  on  rails, 
and  carrying  passengers  for  hire.  Is 
bound  to  exercise  all  possible  skill, 
foresight,  and  care  In  the  running 
<a  its  cars,  so  that  passengers  may 
not  be  exposed  to  danger  on  account 
of  the  manner  in  which  the  cars  are 
run.  "All  possible  skill  and  care" 
implies  that  every  reasonable  pre- 
caution in  the  management  and 
operation  of  street  cars  shall  l>e  used 
to  prevent  Injuries  to  passengers,  it 
means  good  tracks,  safe  ears,  expe- 
rienced drivers,  careful  management, 
and  Judicious  operation  In  every  re- 
spect. All  possible  foresight  means 
more  than  this.  It  means  anticipa- 
tion. If  not  knowledge,  that  the 
operation  of  street  cars  will  result 
In  danger  to  passengers,  and  that 
there  must  be  some  action  with  ref- 
erence to  the  future,  a  provident 
care  to  guard  against  such  occur- 
rences, a  wise  forethought  and  pru- 
dent provision  that  will  avert  the 
threatened  evil.  If  human  thought  or 


action  can  do  so.  Topeka  City  R. 
Co.  V.  Hlggs,  38  Kan.  37S,  388,  16  P 
667,  6  AmSR  754. 

[b]  The  best  efforts  of  the  xnlnds 
dirMting  the  operation  of  horse  ears 
must  be  diligently  applied  in  devis- 
ing ways  and  means  to  prevent  In- 
juries to  passengers  being  carried 
thereon.  Topeka  City  R.  Co.  v. 
Htggs,  38  Kan.  376,  16  P  667,  6  Am 
SR  754. 

[cjI    Ordlaary  skill  of  driver. — A 

horse  car  company  la  liable  only  for 
the  failure  of  the  driver  to  use  ordi- 
nary skill  In  driving  on  a  switch, 
the  obligation  to  exercise  the  high- 
est degree  of  care  which  human 
prudence  and  foresight  can  suggest 
not  existing  In  such  a  case.  Stlerle 
V.  Union  R.  Co.,  156  N.  Y.  70.  60  NE3 
419  [aff  13  Misc.  134,  34  NYS  186]. 

5S.  Sweeney  v.  Kansas  City  Cable 
R.  Co..  160  Mo.  386,  51  SW  682; 
Keegan  v.  Third  Ave,  R.  Co.,  34  App. 
Dlv.  297,  64  NYS  591  [aff  166  N.  Y. 
622  mem,  69  NE  1124  mem]. 

63.  Colo. — Denver  Tramway  Co, 
v.  Reld,  4  Colo.  A.  63,  35  P  263. 

Del. — McAllister  v.  Peoples'  R.  Co., 
20  Del.  272,  54  A  743. 

Md. — Baltimore  City  Pas*.  R,  Co. 
v.  Nugent,  86  Md.  849,  88  A  779,  89 
LRA  161. 

N.  J. — Trussell  v.  Morris  County 
Tract.  Co.,  79  N.  J.  L.  588,  77  A  636, 
30  LRANS  361. 

N.  Y. — ^Leonard  v.  Brooklyn 
Heights  R  Co.,  57  App.  Div.  126,  67 
NYS  986. 

Va. — Washington,  etc.,  R.  Co.  v. 
Vaughan.  Ill  Va.  785,  69  SB  1036. 

Wis. — Burt  V.  Douglas  County  St. 
R.  Co.,  83  Wis.  229,  ^3  NW  447.  18 
LRA  479. 

See  also  cases  supra  note  49. 

[a]  VegUffenee  as  to  apparatus 
or  appHsnees— (i>  Where  there  is 
no  negligence  in  the  appliances 
used,  or  In  the  way  in  which  the  car 
Is  operated,  an  Injury  to  a  passenger 
resulting  from  the  breal^lng  of  the 
trolley  wire,  the  severed  end  of 
which  comes  in  contact  with  the 

Sassenger  and  gives  him  a  shock, 
oes  not  render  the  carrier  liable. 
Baltimore  City  Pass.  R.  Co.  v.  Nu- 
gent, 86  Md.  349,  38  A  779,  89  LRA 
161.  (2)  But,  where  the  electrical 
apparatus  on  the  car  was  -In  defect- 
ive condition,  and  the  Iron  portions 
of  the  car  became  charged  with  elec- 
tricity, which  fact  might  by  the  ex- 
ercise of  reasonable  care  have  t>een 
known  to  the  carrier,  it  was  held 
that  the  carrier  was  liable  for  In- 
Jury  to  a  passenger  by  reason  of  a 
shock  caused  by  his  touching  the 
Iron  portions  of  the  car.  Burt  v. 
Douglae  County  St.  R.  Co.,  83  Wis. 
229,  63  NW  447,  18  LRA  479. 

[b]  VegUgenoe  of  guard.^ — An 
electric  railroad  company  Is  liable 
for  any  Injuries  resulting  from  the 
negligence  of  a  guard,  whether  such 
negligence  Is  direct  or  wilirul.  or  on 
the  other  hand  the  result  of  mere 
carelessness.  Koetter  v.  Manhattan 
R.  Co^  13  NYS  458  [aff  129  N.  Y.  668. 
30  NE  65].    See  generally  infra  i 

64.  Lincoln  St.  R.  Co.  v.  Mc- 
Clellan,  54  Nebr.  672,  74  NW  1074, 
69  AmSR  736.  See  also  supra  ( 
1802.  Compare  Kelly  v.  Santa  Bar- 
bara Cons.  R.  Co.,  171  Cal.  415.  153 
P  903  (holding  that  by  direct  pro- 
vision of  Civ.  Code  g  510,  If  488, 
2102.  2184.  2186.  governing  the  con- 
duct of  common  carriers  of  passen- 


gers, although  for  the  most  part 
having  reference  to  railroad  corpo- 
rations, govern  the  duties  of  street 
railroad  companies  where  appll- 
cable). 

65,  Oross-referenoesi 
Care  as  to  machinery  and  appliances 

see  infra  )  1379. 
Care  as   to   nassenger  boarding  or 

alighting    from    an    elevator  see 

Inl^a  !  1370. 
Competency  and  efficiency  of  oper^ 

attves  see  infra  E  1808. 
Owners  and  operators  of  elevators 

as   passenger   carriers   see  supra 

S  1036. 

■  se.  U.  S. — Shellaberger  v.- Fisher, 
143  Fed.  937.  75  CCA  9.  6  LRANS 
250;  Marker  v.  Mitchell.  64  Fed.  637 
[aff  62  Fed.  189.  10  OCA  306]. 

Ark. — Sweeden  v.  Atkinson  Impr. 
Co.,  93  Ark.  897.  402.  125  SW.  439.  87 
LRANS  124  [clt  Cyc]. 

Cal. — Champagne  v.  Hamburger, 
169  Cal.  683.  691.  147  P  964  tclt 
Cyc]'  Wllmarth  v.  Pacific  Mut.  L. 
Ins.  Co.,  168  Cal.  636,  143  P  780.  Ann 
Casl916B  1120. 

Qa, — Helmly  v.  Savannah  Office 
Bldg.  Co.,  13  Oa.  A.  498,  79  3E  364. 

111.— Stelskal  v.  Field,  238  111.  92, 
87  NE  117  [aff  142  111.  A.  164]: 
Walsh  v.  Oullen.  236  111.  91.  86  NB 
223.  18  LRANS  911;  Fraser  v. 
Harper  House  Co..  141  III.  A.  890: 
Haymarket  Theater  Co.  v.  Rosen- 
berg. 77  111.  A.  183. 

Me. — Jones  v.  Co-operative  Assoc 
of  America,  109  Me.  448,  84  A  986, 
LRA1916E  746. 

Nebr. — Qrlmmel  v.  Boyd,  94  Nebr. 
246,  142  NW  898;  Qulmby  v.  Bee 
Bldg.  Ooy,  87  Nebr.  198,  127  NW  118, 
138  AnvSR  477. 

N.  T. — Savage  v.  Joseph  H.  Bau- 
land  Co.,  42  App.  Div.  28S,  68  NYS 
1014.  • 

Pa.— Rlland  v.  Hirsbler,  7  Pa.  Su- 
per. 884. 

R.  I. — ^Bullock  V.  Butler  Exch.  Co., 
22  R.  I.  106,  46  A  273. 

Tenn. — Southern  Bldg..  etc..  Assoc. 
v.  Lawson,  97  Tenn.  367,  37  SW  66, 
66  AmSR  804  and  note. 

Tex. — ^Farmers',  etc,  Nat.  Bank  v. 
Hanks,  104  Tex.  820,  187  SW  1120. 
AnnCa8l914B  368  and  note  [rev  61 
Tex.  Civ.  A.  379,  128  SW  147]. 

"One  who  installs  passenger  ele- 
vators in  his  building  for  the  use  of 
his  tenants  and  the  public  generally 
Is  subject  to  the  same  degree  of  care 
In  transporting  and  protecting  his 
passengers  as  is  Imposed  upon  com- 
mon carriers."  Qulmby  v.  Bee  Bldg. 
Co.,  87  Nebr.  193,  127  NW  118,  138 
AmSR  477.  To  same  effect  Helmly 
v.  Savannah  Office  Bldg.  Co.,  13  Qa. 
A.  498,  79  SW  364-  Southern  Bldg. 
Assoc.  v.  Lawson,  97  Tenn.  367,  37 
SW  86,  66  AmSR  804. 

[a]  A  proprietor,  of  a  hotel  In 
which  a  passenger  elevator  Is  oper- 
ated   for    the    convenience    of  his 

fuests  Is  held  to  the  same  care  and 
lllgence  for  their  safety  In  the  ele- 
vator as  a  railroad  company  is  re- 
quired to  use  for  the  safety  of  its 
passengers.  Fraser  v.  Harper  House 
Co..  141  111.  A.  390. 

[b]  Antomatio  elevators.^ — (1)  The 
operation  of  an  automatic  elec- 
trical passenger  elevator  without  an 
operator.  In  an  apartment  building, 
where  several  children  under  ten 
years  of  age  live  and  use  It.  In  a 
city  where  the  duty  to  employ  an 
operator  Is  Imposed  by  ordinance, 
constitutes    sumclent-v  je^^evc^  of 
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not  an  insurer  of  the  &a£ety  of  the  passenger." 
Thus  the  owner  or  operator  of  a  passenger  elevator, 
on  the  grounds  of  public  policy/*  is  generally  re- 
quired to  exercise,  for  the  safety  of  passengers  as 
variously  expressed,  extraordinary  care,™  the  high- 
est degree  of  care  and  diligence  usually  exercised 

negllvance,  actionable  by  a  child 
about  Btx  years  old,  who  la  Injured 
while  Tunnlnff  the  elevator  by  get- 
tlngr  her  leg  caurht  between  the 
floor  of  the  car  ana  one  of  the  floors 
of  the  building.  Shellaberger  v. 
Fisher,  143  Fed.  937,  7fi  CCA  9,  5 
liRANS  2B0.  (2)  But  the  operation 
of  Boch  Ein  elevator  Is  not  negligence 
which  IS  actionable  by  any  passen- 
ger except  a  child  of  years  so  tender 
that  he  cannot  know  the  danger  of 
his  contact  with  the  door  or  side  of 
the  shaft  when  the  car  Is  moving. 
Sbellaberger  v.  Fisher,  supra. 

[o]  mHnteae  wagb*  bstwMA 
floozi. — ^Where,  by  reason  of  some 
foreign  obstruction,  an  elevator  Is 
held  fast  between  two  floors  and 
cannot  be  moved  by  the  use  of  the 
levers,  the  machinarr  being  In  good 
order,  the  operator  la  bound  to  use 
the  highest  degree  of  care  to  release 
the  pasaengers  In  safety;  and  It  Is 
negligence  to  try  any  experiment  to 
lower  the  car  without  taking  every 
precaution  possible  to  Insure  their 
safety.  Savage  v.  Joseph  H.  Bau- 
land  C9..  48  App.  Div,  28S,  58  NTS 
1014. 


by  prudent  and  cautious  persons  under  the  same 
or  similar  circumstances,*"  or  the  highest  degree  of 
care  and  diligence  which  is  practically  consistent 
with  the  efficient  use  and  operation  of  such  mode 
of  transportation."  These  rules  have  also  been  held 
to  apply  to  the  owner  of  a  freight  elevator  who  per- 


[d]  OptuSag  door  1)efon  reenWnr 
floor. — The  fact  that  defendant's 
servant  In  charge  of  an  elevator 
opened  the  door  before  reaching  the 
floor  at  which  plaintiff  was  to  alight 
and  before  the  elevator  had  stopped 
did  not  constitute  an  invitation  to 

SlaintllT  to  alight  before  the  elevator 
ad  stopped;  and  in  an  action  for 
personal  injuries  pleading  to  this 
effect  is  void  as  being  a  conclusion 
of  law.  Bullock  V.  Butler  Ezcb.  Co., 
22  R.  I.  106.  46  A  273. 

a el  Wliere  a  tenant  of  an  oAoe 
Idlng-  ts  an  ooollst,  the  owner  is 
liable  for  Injuries  from  his  failure 
to  anticipate  the  presence  In  the 
building  of  persons  who  from  de- 
fective eyesight  are  unable  to  per- 
ceive dangers  obvious  to  persons  of 
unimpaired  vision.  Byrd  v.  Atlanta 
Nat.  Bank,  16  Ga.  A.  7,  84  SE  219. 

[f]  Implied  Invitation  to  nae  ele- 
vator.— (1)  The  owner  of  an  ofllce 
bulldlnr  Invplledly  invites  the  pres- 
ence of  patrons  and  customers  nav- 
ing  business  with  his  tenants  to  uee 
the  elevators  therein.  Byrd  v.  At- 
lanta Nat.  Bank,  16  Oa.  A.  7,  84  SE 
219.  <2)  The  owner  of  a  building 
more  than  twelve  stories  in  height, 
which  Is  occupied  In  part  by  physi- 
cians as  hla  tenants,  must  anticipate 
that  numerous  persons,  either  tem- 
porarily or  permanently  disabled  In 
some  respect.  In  accepting  the  Im- 
plied Invitation  extended  by  him 
through  his  tenants,  will  be  pasfien- 
gers  on  elevators  provided  by  him 
as  a  means  of  ingress  and  egress. 
Byrd  v.  Atlanta  Nat.  Bank,  16  Ga. 

A.  7,  84  BE  219. 

67.  Cal. — Treadwell  v.  Whlttier, 
80  Cal.  674,  22  P  266,  13  AraSR  175, 
5  LRA  498. 

D.  C. — Munsey  v.  Webb.  87  App.  186. 

Ind. — Tippecanoe  L.  ft  T.  Co.  v. 
Jester,  180  Ind.  857,  101  NE  916, 
I^FIA1916E  721. 

— RusBo  v.  Morris  Bldg.,  etc., 
Impr.  Assoc.,  104  La.  426,  29  S  46. 

Mass. — Cashman  v.  New  York,  etc., 

B.  Co.,  201  Mass.  356,  87  NE  670. 
Mo. — Goldsmith   v.   Holland  Bldg. 

Co.,  182  Mo.  G9T,  81  SW  1112;  Becker 
V.  Lincoln  Real  Est.,  etc.,  Co.,  174 
Mo.  246,  73  SW  681. 

N.  Y. — Dutcher  v.  Wanamaker,  154 
App.  Dlv.  962  mem,  139  NYS  392 
mem;  Mack  v.  Wanamaker,  154  App. 
Dlv.  944  mem,  1S9  NYS  391  mem; 
Rumetsch  v.  Wanamaker,  164  App. 
Dlv.  800,  139  NYS  385  [rev  on  other 
grounds  218  N.  T.  878,  110  NB  760. 
LRA1916C  1245], 


See  generally  supra  !  1302. 
See  also  Quimby  v.  Bee  Bldg.  Co., 
87  Nebr.  193,  127  NW  118,  138  AmSR 
477  (holding  that  an  Instruction 
that  the  owner  of  an  elevator  does 
not  insure  the  safety  of  a  passenger 
unless  he  keeps  himself  and  all 
parts  of  hla  body  within  the  elevator 
proper,  and  does  not  owe  the  passen- 
ger any  duty  to  protect  him  from 
the  conseQuences  of  hla  own  care- 
lessness in  outtlng  his  foot  over  the 
edge  of  the  floor.  Is  erroneous,  where 
the  passenger  was  only  twelve  years 
old,  and  the  elevator  conductor  knew 
that  it  was  dangerous  to  stand  near 
the  door  of  the  elevator  when  It  was 
in  motion). 

SB.  Winhelm  v.  Field.  107  111.  A. 
148. 

BS.  Grant  v.  Allen,  141  Ga.  106, 
SO  SE  279;  Hartford  Deposit  Co.  v. 
Sollltt,  172  111.  222,  60  NE  179,  <4 
AmSR  35;  Anderson  Art  Co.  v. 
Greenburg,  118  III.  A.  220;  Springer 
V.  Schultz,  106  III.  A.  644  [aft  206  111. 
144,  68  NE  758];  Becker  v.  Lincoln 
Real  Est.,  etc..  Co.,  174  Mo.  246,  78 
SW  B81. 

00.  U.  8. — Shellaberger  v.  Fisher, 
143  Fed.  987,  75  CCA  9.  B  LRANS 
260:  Mitchell  v.  Marker,  62  Fed.  139, 
10  CCA  808,  26  I^RA  83. 

Ala. — Morgan  v.  Saks,  148  Ala. 
139,  38  B  848. 

Cal. — Champagne  v.  Hamburger, 
169  Cal.  683,  14T  P  954;  Treadwell  v. 
Whlttier.  80  Cal.  674,  22  P  266,  13 
AmSR  176,  6  LRA  498. 

D.  C. — Munsey  v.  Webb,  87  App. 
186. 

III.— Winhelm  v.  Field,  107  111.  A. 
146. 

Ky.— H.  B.  Phillips  Co.  v.  Pruitt, 
82  SW  628,  26  KyL  881,  88  SW  114, 
26  KyL  1105;  Kentucky  Hotel  Co.  v. 
Camp,  97  Ky.  424.  80  SW  1010,  17 
KyL  297. 

Minn. — Ooodsell  v.  Taylor,  41 
Minn.  207.  42  NW  873,  16  AmSR  700, 
4  LRA  673, 

Mo. — Goldsmith  v.  Holland  Bldg. 
Co..  182  Mo.  697,  81  SW  1112;  Luckel 
V.  Century  Bldg.  COy  177  Mo.  608, 
76  SW  1035;  Lee  v.  Knapp.  166  Mo. 
610,  56  SW  458;  Howard  v.  Scarrltt 
Est.  Co.,  161  Mo.  A.  652.  114  SW  185; 
Chambers  v.  Kupper-Benson  Hotel 
Co.,  164  Mo.  A.  249.  134  SW  45; 
Becker  v.  Lincoln  Real  Est.,  etc.,  Co., 
118  Mo.  A.  74.  93  SW  291:  Henaler  v. 
Stix,  113  Mo.  A.  162,  88  SW  108. 

Wis.' — Ferguson  v.  Truax,  132  Wis. 
478,  110  NW  896,  111  NW  657.  112 
NW  513,  14  LRANS  350,  13  AnnCas 
1092;  Bremer  v.  Pleiss,  121  Wis.  61, 
98  NW  945;  Oberndorfer  v.  Pabst, 
100  Wis.  505,  76  NW  338. 

"We  see  no  distinction  In  principle 
between  the  degree  of  care  required 
from  a  carrier  of  passengers  hori- 
zontally, by  means  of  railway  cars 
or  stagecoaches,  and  one  who  carries 
them  vertically,  by  means  of  a  pas- 
senger elevator.  The  degree  of  care 
required  from  carriers  by  railway  or 
stagecoach  is  the  highest  degree. 
Neither  Is  an  Insurer,  but,  in  regard 
to  each,  care  short  of  the  highest 
degree  becomes,  not  ordinary  care, 
but  absolute  negligence."  Mitchell 
v.  Marker,  62  Fed.  189,  142,  ID  CCA 
306. 

[a]    The    leadtng    ou*    (1)  is 

Treadwell  v.  Whlttier,  80  Cal.  574, 
22  P  2«6,  18  AmSR  175,  6  LRA  498. 
(2)  "This  Treadwell  case  appears  to 
be  the  principal  and  leading  case 
which  fully  considers,  discusses,  and 
determines  the  degree  of  care  ex- 
acted of  owners  of  passenger  ele- 
vators and  declares  It  to  be  ute  same 
as  that  which  applies  to  common 
carriers.  This  case  has  been  fol- 
lowed In  a  majority  of  the  Jurlsdle- 


tlons  where  the  direct  question  has 
arisen  as  to  the  degree  of  care  ex- 
acted of  owners  of  passenger  ele- 
vators and  the  rule  announced  In  It 
Is  generally  accepted  as  sustained 
by  the  welnit  of  authority."  Cham- 

Sagne  v.  Hamburger,  169  CaL  688, 
91.  147  P  954. 

[b]  He  aeons  for  role. — "Persons 
who  are  lifted  by  elevators  are  sub- 
jected to  great  risks  to  life  and  limb. 
They  are  hoisted  vertically,  and  are 
unable  in  case  of  the  breaking  of  the 
machinery,  to  help  themselves.  The 
person  running  such  elevator  must 
be  held  to  undertake  to  raise  such 
persons  safely,  as  far  as  human  care 
and  foresight  will  go.  The  law  holds 
him  to  the  utmost  care  and  diligence 
of  very  cautious  persons,  and  re- 
sponsible for  the  Slightest  neglect." 
■n-eadwell  v.  Whlttier,  80  Cal.  574. 
S91,  22  P  266,  13  AmSR  176,  6  LRA 
498. 

[c]  The  hSgbaat  degree  of  earn 
WRiulr  anrelMd  1v  pinllent  puwma 

is  required  of  the  owner  of  a  public 
store  In  the  management  and  opera- 
tion of  an  elevator  maintained  for 
the  conveyance  of  cuatomers.  H.  B. 
Phillips  Co.  v.  Pruitt.  82  SW  628.  86 
KyL  831.  88  SW  114.  26  KyL  1106. 

61.  Ark. — Sweeden  v.  Atkinson 
Impr.  Co.,  98  Ark.  397.  402,  126  SW 
439,  27  LRANS  124  [clt  Cyc]. 

111. — Chicago  Exch.  Bldg.  Co.  v. 
Nelson,  98  111.  A.  189  [aff  197  III.  334, 
64  NE  3691:  Springer  v.  Ford,  88  111. 
A.  529  [aS  189  111.  430,  59  NK  968, 
82  AmSR  464,  62  LRA  930]:  Western 
Union  Tel,  Co.  v.  Woods,  88  111.  A 
376. 

Ind.-1-Tlppecanoe  L,  &  T.  Co.  v. 
Jester,  180  Ind.  867,  101  NE  916. 
LRA1916E  721  and  note. 

Iowa. — Monehan  v.  Equitable  L. 
Ins.  Co..  1B6  NW  994;  Cubbage  v. 
Youngerman,  IBB  Iowa  39,  184  NW 
1074, 

Md. —  Belvedere  Bldg.  Co.  v.  Bryan. 
103  Md.  614,  536,  64  A  44  [dist 
People's  Bank  v.  MorgolofskI,  76  Md. 
432,  23  A  1027,  82  AmSR  403,  and 
quot  Cyc]. 

Nebr. — Grlmmel  v.  Boyd,  94  Nebr. 
246,  142  NW  893. 

Or. — Putnam  v.  Pacific  Monthly 
Co.,  68  Or.  36,  130  P  986,  136  P  836. 
46  LRANS  338.  AnnCaslSlBC  266: 
Kelly  V.  Lewis  Inv.  Co.,  66  Or.  1,  133 
P  826.  AnnCa8l9l6B  668. 

Va. — Farlsh  v.  Relgle,  11  Gratt.  (68 
Va.)  697,  62  AmD  666. 

Wash. — Atkeson  v.  Jackson,  72 
Wash.  233,  130  P  102;  Perrault  v. 
Emporium  Dept.  Store  Co.,  71  Wash. 
523,  128  P  1049;  Edwards  v.  Burke, 
36  Wash.  107,  78  P  610. 

"Though  varying  somewhat  In  the 
statement  of  the  rule,  much  the 
greater  weight  of  authority  Is  to 
the  effect  that  one  who  owns  a  build- 
ing provided  with  an  elevator  or  lift 
for  the  use  of  persons  generally  who 
have  occasion  to  pass  from  one  floor 
of  such  building  to  another  Is 
charged  with  the  same  degree  of  care 
which  the  law  imposes  upon  com- 
mon carriers  of  passengers,  and  this 
Is  said  to  be  the  highest  degree  of 
skill  and  foresight  consistent  with 
the  efSclent  use  and  operation  of  the 
means  of  conveyance."  Monahan  v. 
Equitable  L.  Ins.  Co.,  (Iowa)  166 
NW  994,  996. 

[a]  Oara  oonsistant  with  mmataM 
use. — One  who  maintains  a  passenger 
elevator  which  the  public  Is  Invited 
to  use  must  .exercise  the  highMt  de- 
gree of  skill  and  foresight  consistent 
with  Its  elBclent  use.  Cubbage  v. 
Toungerman,  ISB  Iowa  89,  134  NW 
1074. 

[h]    IteJWT     to     wnploy.  The 

owner  of  a  butldinff,  operating  an 


For  later  eases,  daralopawntf  and  oOuuvmi  In  the  law  see  cumulative  AnnoUtlona,  m^^^^^^^^^^^^^ 
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mits  persons  to  ride  thereon.**  According  to  some 
authorities,  however,  the  rule  requiring  the  highest 
degree  of  care  of  a  carrier  of  passengers  does  not 
apply  in  case  of  an  elevator,  but  the  owner  or  op- 
erator is  required  to  exercise  only  ordinary  care 
as  to  the  selection,  inspection,  an(I  operation  of  the 
elevator."  If  a  person  goes  on  a  passenger  elevator 
without  right,  or  contrary  to  reasonable  regulations, 
he  cannot  recover  for  injuries  received  therefrom, 
nor  can  the  owner  be  held  responsible  for  an  acci- 
dent which  he  could  not  reasonably  have  antici- 
pated or  provided  against.*^ 

LeftTbig  door  op«L   Leaving  the  door  of  an  ele- 


vator shaft  open  and  unguarded  while  the  elevator 
is  not  opposite  that  floor  is  negl^nee  for  which  the 
proprietor  is  liable  in  case  a  person  without  any 
contributory  negligence  on  his  part  steps  or  falls 
into  the  open  shaft  and  is  injured." 

1308]  6.  Oare  Bequirsd  in  Employment  of 
Employees — a.  Oompetency  of  Employees.  The  car- 
rier is  bound  to  use  reasonable  diligence  in  selecting 
competent  and  careful  employees,  and  for  injuries 
resulting  from  incompetence  and  Inefficiency  which 
was  known,  or  might  by  the  exercise  of  reasonable 
diligence  have  been  known,  to  the  carrier,  the  latter 
is  liable;"  and  this  rule  applies  with  reference  to 


elevator  therein,  owes  to  an  em- 
ployee, belns  carried  to  her  work  as 
a  paasenser,  the  highest  Bkltl  and 
foresight  consistent  with  the  efflcient 
operation  of  the  elevator.  Putnam 
V.  Pacific  Monthly  Co.,  68  Or.  *36,  136 
P  836.  130  P  986,  45  LHANS  338,  Ann 
Casl916C  256. 

ea.  Springer  v.  Ford.  189  111.  430, 
59  NB  953,  82  AmSR  164,  52  LRA 
930  [air  SS  111.  A.  5291;  People's  Bank 
V.  MorgolofskI,  7S  Md.  432,  23  A  1027, 
32  AmSR  403:  Orcutt  v.  Century 
Bldg.  Co..  201  Mo.  424,  W  8W  1082. 
8  LRANS  929.  , 

[a]  Onstfun. — ^Where  one  engaged 
in  moving  the  effects  of  a  tenant 
from  a  building  was,  according  to 
custom,  riding  on  a  freight  elevator, 
the  relation  of  passenger  and  carrier 
existed  between  bim  and  the  owner 
of  the  building,  who  was  liable  (or 
Injuries  sustained  by  such  person 
through  the  negligence  of  the  oper- 
atives of  the  elevator.  Orcutt  v. 
Century  Bldg.  Co^  201  Mo.  424,  99 
SW  1062,  S  L.RANS  929. 

[b]  Xaiplojee  of  tMUtat«--The 
owner  of  a  building  In  which  a 
freight  elevator  Is  operated  who  per- 
mits an  employee  of  hla  tenant  to 
ride  thereon  In  the  discharge  of  his 
duties  occupies  the  relation  of  a  com- 
mon carrier  of  passengers  for  hire 
toward  auch  employee,  the  hire  re- 
ceived being  the  rent  of  the  build- 
ing, and  Is  held  to  the  highest  degree 
of  care  to  prevent  injury  to  such 
employee.  Springer  v.  Ford,  189  111. 
430,  69  NE  963,  52  AmSR  464,  62 
LRA.  930  tote  88  III.  A.  5291. 

ea.  Burgess  v.  Stowe,  134  Mich. 
204.  96  NW  29;  Hall  v.  Murdock,  114 
Mich.  23S,  72  NW  150;  Rumetsch  v. 
John  Wanamaker,  New  York,  Inc., 
216  N.  T.  379,  110  NE  780,  L,RA19l6C 
1245  [rev  164  App.  Dlv.  SOO.  139  NTS 
386]:  Orlifen  v.  Manlce,  166  N.  T. 
188,  69  NE  926,  82  AmSR  630,  62 
LRA  922  [rev  47  App.  Dlv.  70.  62 
NTS  364];  McGrell  v.  Buffalo  Offlce- 
Bldg.  Co.,  168  N.  T.  266.  47  NB  806 
[rev  90  Hun  30,  35  NTS  5991;  Prahm 
V.  Slegel-Cooper  Co.,  131  App.  Dlv. 
747,  116  NTS  90;  Young  v.  Mason 
Stable  Co.,  96  App.  Dtv.  306,  89  NTS 
349;  Hubener  v.  Heide,  62  Apo.  Dlv. 
368,  70  NTS  1115;  Grlffen  v.  Manlce, 
36  Misc.  364,  7S  NTS  569  faff  74 
App.  DJv.  371.  77  NTS  626.  and  ait 
174  N.  Y.  606  mem,  66  NE  1109 
mem] ;  Edwards  v.  Manufacturers' 
Bldg.  Co..  27  R.  I.  248,  61  A  846,  114 
AmSR  37.  2  LRANS  744  and  note.  8 
AnnCas  974. 

[a]  The  Isadiag  oas*  (l)  Is  OrirCen 
V.  Manlce,  166  N.  T.  188,  59  NE  925. 
82  AmSR  630.  52  LRA  922.  (2)  "The 
New  Tork  case  Is  the  leading  case 
holding  to  this  doctrine  and  Is  quoted 
as  authority  for  the  similar  conclu- 
sions reached  by  the  other  courts 
referred  to."  Champagne  v.  Ham- 
burger, 169  Cal.  683,  147  P  954. 

Cb]  xMstlBotlou  stated. — "It  may  be 
that,  as  to  the  machinery  and  appll* 
ances  by  which  an  elevator  is  moved 
and  controlled  In  its  ascent  and  de- 
scent, an  owner  is  bound  to  use  the 
utmost  care  as  to  any  defect  which 
would  be  liable  to  occasion  great 
danger  or  loss  of  life,  and  that  he  is 
Ln  that  respect  subject  to  the  same 
rule  that  applies  to  a  railroad  com- 
pany In  regard  to  Its  roadbed,  engine 
and  other  similar  machinery.  But. 


as  to  the  surroundings  and  other 
structures  forming  a  part  of  the  ele- 
vator plant,  where  less  danger  is  to 
be  apprehended,  we  think  the  rule  is 
less  strict,  and  the  doctrine  of  the 
cases  cited  applies.  In  the  latter 
case  the  rule  is  satisfied  with  that 
degree  of  care  which  a  reasonably 

?rudent  man  would  exercise.  .  .  . 
he  requirement  of  the  greater  de- 
gree of  care  Is  dependent,  not  so 
much  upon  the  actual  apprehension 
of  danger  as  upon  the  consequences 
likely  to  result  from  a  defect  in  the 
machinery  and  appliances.  In  cases 
where  less  serious  results  are  to  be 
expected,  and  In  cases  where  danger 
is  not  to  be  apprehended,  if  due  and 
proper  care  Is  observed  oy  the  pas- 
senger the  owner  is  responsible  only 
for  the  want  of  ordinary  and  reason- 
able care."  McGrell  r.  Buffalo  Offlce- 
Bldg.  Co.,  163  N.  Y.  265,  271,  47  NE 
SOB.  See  also  Savage  v.  Joseph  H. 
Bauland  Co..  48  App.  Dtv.  285.  68 
NTS  1014  (where  under  the  particu- 
lar circumstances,  the  elevator  being 
caught  between  floors,  the  owner  was 
required  to  exercise  the  "highest  de- 
gree of  care  and  skill  ").  , 

[e]  n*  <nmw  or  oooiq^ler  of  a 
■ten  ImiUUnff.  maintaining  a  passen- 
ger elevator  therein,  la  bound  only 
to  use  reasonable  care  aa  to  ttie  ap- 
pliancea  provided  and  in  the  main- 
tenance and  operation  thereof. 
Dutcher  v.  wanamaker,  164  App. 
Dlv.  962  mem,  189  NTS  892  mem; 
Mack  V.  Wanamaker,  164  App.  Div. 
944  mem,  189  NTS  391;  Rumetsch  v. 
John  Wanamaker,  New  York,  Inc., 
154  App.  Div.  800.  189  NYS  885  [rev 
on  other  grounds  216  N.  T.  879,  110 
NB  760,  LRA1816C  1246]. 

[d]  Proi»letOT  on  elevator^ 
Where  the  proprietor  of  a  dangerous 
elevator  permitted  another  to  ride  on 
it  without  Informing  him  of  the  dan- 
ger, and  as  a  result  such  other  Is 
injured,  the  proprietor  Is  not  excused 
from  liability  by  the  fact  that  he 
himself  was  riding  on  the  elevator  at 
the  same  time  and  was  exercising 
the  same  care  for  the  other's  safety 
as  for  his  own.  Hall  v.  Murdock, 
114  Mich.  233,  72  NW  150. 

04.  Springer  v.  Byram,  137  Ind. 
15,  86  NE  361,  45  AmSR  159.  23 
LRA  244:  Billows  v.  Moors,  162  Mass. 
42,  37  NE  760;  Amerlne  v.  Porteous, 
105  Mich.  847,  63  NW  8D0. 

86.  Shattuck  V.  Rand,  142  Mass. 
83.  7  NE  43. 

ta]  aiiutratloB^Where  the  fall 
of  an  elevator  In  an  apartment 
hotel  was  due  to  the  shutting  off,  by 
the  city,  of  the  water  supply  by 
which  the  elevator  was  operated,  and 
which  the  owner  could  not  reasonably 
have  anticipated  or  provided  against. 
It  was  held  that  he  was  not  liable 
for  injuries  resulting.  Shattuck  v. 
Rand.  142  Mass.  83,  7  NE  43. 

ee.  Ala. — Morgan  v.  Saks,  148  Ala. 
139,  38  S  848. 

111. —  Haymarket  Theatre  Co.  v. 
Rosenberg,  77  111.  A.  183. 

Mass. —  Hayes  v.  Pltts<KImbali  Co., 
183  Mass.  262.  67  NB  249. 

Nebr. — Grlmmel  v.  Boyd,  94  Nebr, 
246,  142  NW  893. 

Tenn. —  Southern  Bldg.  Assoc.  v. 
Lawson,  97  Tenn.  867,  87  SW  86,  66 
AmSR  804. 

Wis.— Bremer  v.  PlelSB,  181  Wis. 
SI.  98  NW  946. 


07.  U.  S. — Gallena  v.  Hot  Springs 
R.  Co.,  13  Fed.  116,  4  McCrary  871. 
•  Ala. — Alabama  City,  etc.,  R.  Co.  v. 
Bessiere,  190  Ala.  69,  66  S  806; 
Louisville,  etc.,  R.  Co.  v.  Jones.  83 
Ala  376,  3  S  902;  Grey  v.  Mobile 
Trade  Co.,  55  Ala.  387.  28  AmR  72B. 

Cal. — Redfleld  v.  Oakland  Cons.  St. 
R.  Co.,  110  Cal.  277,  42  P  822. 

Conn. — Hall  v.  Connecticut  River 
Steamboat  Co.,  13  Conn.  319. 

Del. — Braunsteln  v.  Peoples'  R.  Co., 
26  Del.  65,  78  A  609;  Eaton  v.  Wil- 
mington City  R.  Co.,  24  Del.  436,  76  A 
369;  Baldwin  v.  People's  R  Co.,  23 
Del.  81.  76  A  1088  [aS  28  £>el.  888, 
72  A  9791;  McAllister  t.  People's  R. 
Co..  20  Del.  272:  64  A  748. 

Ga. —  Metropolitan  St.  R  Co.  v. 
Moore.  83  Qa.  468,  10  SB  780:  Gasway 
v.  Atlanta,  etc.,  R  Co..  68  Oa.  216. 

111.— Chicago,  etc.,  R.  Co.  v.  Pilla- 
bury,  128  111.  9.  14  NB  22,  6  AmSR 
483;  Chicago,  etc..  R.  Co.  v.  Flnman, 
9  111.  A.  260  [aff  108  111.  646.  42  AmR 
831. 

Ind. —  Grand  Rapld&  etc,  R.  Co. 
V.  Boyd,  86  Ind.  828;  BvanavUle,  etc., 
R  Co.  V.  Baum,  28  Ind.  70;  Gillen- 
water  v.  Madison,  etc.,  R,  Co.,  6  Ind. 
339,  61  AmD  101;  Lake  Erie,  etc., 
R  Co.  V.  Cotton,  46  Ind.  A.  580,  91 
NB  263. 

Kan.—  Topeka  City  R.  Co.  v.  Higgs, 
88  Kan.  376,  16  P  667,  5  AmSR  764. 

Ky. — Alexander  v.  Louisville,  etc, 
R  Co.,  83  Ky.  580;  Sherley  v.  Bill- 
ings. 8  Bush  147.  8  AmR  461. 

Mase. — Kuhlen  v.  Boston,  etc.,  St. 
R.  Co.,  193  Mass.  341.  79  NE  816,  118 
AmSR  516,  7  LRANS  729;  Spooner 
V.  Old  Colony  St.  R.  Co.,  190  Mass. 
182,  76  NE  660;  Bryant  v.  Rich,  105 
Mass.  180,  8  AmR  811;  Simmons  v. 
New  Bedford,  etc..  Steamboat  Co.,  97 
Mass.  361.  93  AmD  99. 

Mich. — Youmans  v.  Padden,  1  Mich. 
N.  P.  127. 

Minn. — Dean  v.  St.  Paul  Union 
Depot  Co.,  41  Minn.  360,  43  NW  64, 
16  AmSR  703.  5  LRA  442. 

Miss. — New  Orleans,  etc.,  R.  Co.  v. 
Allbrltton,  38  Miss.  242,  76  AmD  98. 

Mo. — Norris  v.  St.  Louis,  etc.,  R. 
Co.,  239  Mo.  696.  144  SW  783. 

N.  Y. — Stewart  v.  Brooklyn,  etc., 
R  Co.,  90  N.  Y.  688.  43  AmR  186; 
Blalsdell  v.  Long  Island  R.  Co.,  162 
App.  Dfv.  218.  136  NTS  768  [rev 
131  NTS  14]:  Brand  v.  Schenectady, 
etc.,  R.  Co..  8  Barb.  368. 

N.  C. — Means  v,  Carolina  Cent.  R. 
Co.,  122  N.  C.  990,  29  SB  989,  124 
N.  C.  674.  32  SB  960,  46  LRA  164. 

Pa. — Pennsylvania  R.  Co.  v.  Van- 
diver,  42  Pa.  366.  82  AmD  520:  Sul- 
livan V.  Philadelphia,  etc.,  R.  Co..  30 
Pa.  234.  72  AmD  698:  Laing  v.  Colder, 
8  Pa.  479.  49  AmD  633. 

S.  C. — Caveny  v.  Neely.  48  S.  C.  70. 
20  SB  806. 

Tex. — Dallas  City  R.  Co.  v.  Bee- 
man,  74  Tex.  291,  11  SW  1102;  Hays 
v.  Gainesville  St.  R.  Co..  70  Tex.  602. 
8  SW  491.  8  AmSR  624;  International, 
etc..  R.  Co.  V.  Halloren.  63  Tex.  46, 
37  AmR  744;  St.  Louis,  etc.,  R.  Co.  v. 
McAnellia,  (Civ.  A.)  110  SW  936. 

W.  Va. — Gillingham  v.  Ohio  River 
R.  Co.,  35  W.  Va.  588,  14  SE  241  29 
AmSR  827.  14  LRA  798. 

"Public  carriers  of  passengers  not 
only  engage  for  the  competent  skill 
of  their  employees,  but  for  Its  faith- 
ful and  continued  application.  Story 
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the  selectioQ  of  drivers  for  stagecoaches^  hacks,  and 
similar  Tehicles,""  to  the  employment  of  motormen 
and  conductors  for  electric  cars,™  or  drivers  for 
street  cars,"'  and  to  the  employment  of  competent 
and  skillful  operatives  for  passenger  elevators." 

Sober  employees.  Thus  a  carrier  of  passeiu?ers 
should  employ  only  sober  men  as  its  employees." 

Degree  of  competency.  A  carrier  is  not  expected 
or  required  to  employ  only  persons  of  eztraordinai^ 
skill  and  prudence;"  but  its  duty  in  this  respect  is 
done  if  it  engages  employees  who  are  possessed  of 


such  a  d^ree  of  skill  and  competency  as  will  fit 
them  to  meet  the  exigencies  ordinarily  arising  in 
the  line  of  their  employment,  or  suefa  aa  m^ht  rea- 
sonably be  anticipated.  ^ 

Physiciaiu  and  surgeons.  If,  either  by  require- 
ment of  law  or  tKrough  choice,  a  carrier  provides  a 
physician  or  surgeon  to  care  for  its  passengers,  the 
carrier  is  liable  for  injuries  to  passengers  resulting 
from  his  lack  of  reasonable  skill,  but  not  for  his 
negligence." 

[%  1309]  b.  Hnmbar  of  Employees.  A  earner  of 


4S2,  note — Stokes  v.  SaltonsUll.  13 
Pet.  (U.  .3^  181.  10  Jj.  ed.  115.  The 
servants  of  a  cori>oratlon  are  no  more 
and  no  less  than  the  servants  of 
natural  persons.  Whatsoever  la  neg- 
Itgrently  done  or  omitted,  Is,  as  to 
the  public,  the  employer's  act. 
Whether  the  employer  be  a  natural 
or  artificial  person,  can  make  no  dif- 
ference, For  servants  and  agents 
are  but  the  means  employed,  and 
what  they  do  the  mode  of  action  of 
the  employer  for  the  time  being.  It 
would  06  dangerous  in  the  extreme 
to  apply  one  rule  to  corporations  and 
anotner  to  individuals.  As  to  pas- 
senger carriers  by  stage,  the  law 
Is  well  settled;  they  are  liable  for 
the  utmost  care  of  very  cautious  per- 
sons. Barker  v.  Havens,  17  Johns. 
(N.  T.)  2S4.  S  AmD  393:  Stokes  v. 
Saltonstall,  supra.  Railroad  com- 
panies are  not  to  be  distinguished 
from  stage-coach  proprietors  in  the 
degree  of^  diligence  required  and  the 
extent  of  liabtlity  incurred."  GUlan- 
water  v.  Madison,  etc.,  R.  Co.,  6  Ind. 
S89.  341,  61  AmD  101. 

"It  Is  the  duty  of  those  serving 
the  public  as  carriers  of  passengers 
to  use  reasonable  care  and  diligence 
in  selecting  competent  and  careful 
servants.  The  law  requires  that 
companies  using  Instrumentalities 
which.  If  not  skillfully  handled,  are 
very  dangerous,  shall  exercise  due 
cere  and  diligence  to  have  competent 
employees  In  oharge  thereof."  Ala- 
bama City,  etc.,  R.  Co.  v.  Bessiere, 
190  Ala.  69.  63,  66  S  806. 

[a]  Oarefnl,  cantlons,  and  prnduit 
PSCTOIIS. — ^It  Is  the  duty  of  a  carrier 
to  furnish  careful,  cautious,  and  pru- 
dent persons  to  operate  trains  for 
the  transportation  of  passengers,  and 
the  carrier  Is  liable  for  all  aamagea 
resulting  from  the  negligent  acts  of 
such  employees  as  were  within  the 
legar  contemplation  of  the  carrier  at 
the  time  of  contracting  for  transpor- 
tation. St.  Lioula,  etc.,  R.  Co.  v.  Mc- 
Anellla,  (Tex.  Civ.  A.)  110  SW  936. 

[b]  BeUattls  and  renUemanly 
agents., — "It  is  a  duty  that  these 
carriers  of  passensera  owe  to  the 
public  to  employ  reliable  and  gentle- 
manly agents  to  conduct  and  manage 
their  trains,  and  if  they  do  not  em- 
ploy such,  they  should  be  made  re- 
sponsible for  torts  committed  by 
those  wliom  they  have  employed,  and 
to  whom  they  have  given  the  power 
to  violate  their  duty  Imposed  by  law 
safely  to  transport  the  passenger, 
and  decently  to  treat  him  on  his 
journey,  so  long  as  he  properly  de^ 
means  himself.  Gasway  v,  Atlanta, 
etc..  R.  Co..  68  Ga.  21G,  221. 

[c]  Statnt*  as  to  vlimal  defects, — 
Under  Bome  statutes,  persons  serving 
railroad  companies  as  engineers, 
flremen,  and  in  certain  other  capaci- 
ties, are  required  to  stand  an  ex- 
amination with  the  view  to  ascertain- 
ing visual  defects;  and  any  railroad 
company  employing  a  person  in  any 
of  tne  capacities  enumerated  by  the 
statute  who  has  not  a  certiflcate  of 
fltness  therefor.  In  so  far  as  color 
blindness  and  visual  powers  are  con- 
cerned, is  guilty  of  a  misdemeanor; 
and  it  has  been  decided  that  this 
statute  is  not  repugnant  to  the 
powers  vested  In  congress  to  regu- 
late interstate  commerce.  Nashville, 
etc.,  R.  Co.  V.  Alabama,  128  IT.  S.  96, 
9  set  28,  32  L.  ed.  3B2;  Louisville, 
etc,  R.  Co.  V.  Baldwin,  8G  Ala.  619. 


6  S  311.  7  L.RA  266;  Baldwin  v. 
Kouns.  31  Ala.  272,  2  S  338.  See  also 
Commerce  [7  Cyc  443];  Railroads 
[33  Cyc  6641. 

[d]  TxtKHt  Of  lsMn9*t*ney^ 
Proof  of  a  single  act  of  negligence 
on  the  part  of  a  servant  ta  not  suflt- 
cient  to  prove  his  Incompetency. 
Dallas  City  R.  Co.  v.  Bee  man.  74  Tex. 
291.  li  SW  1108. 

ea.  U.  S,— stokes  V,  Saltonstall, 
18  Pet  131,  10  !«.  ed.  liS;  McKinney 
V.  Nell,  If  F.  Cas.  No.  8.866:  1  Uc- 
Lean  fi40:  Peck  v.  Nell,  13  >.  Caa. 
No.  10,892,  8  McLean  22;  Peck  v, 
Neil,  19  F.  Gas.  No.  10.838.  3  UcLean 
26. 

Conn. — Derwort  v.  Loomer,  21 
CTonn.  24G. 

HI.— Tuller  v.  Talbot,  23  111.  367, 
76  AmD  696;  Banner  Livery,  etc., 
Co.  v.  Busson,  68  111  A.  17. 

Iowa. — Sales  v.  Western  Stage  Co., 
4  Iowa  547;  Frlnk  v.  Coe,  4  Greene 
656,  61  AmD  141. 

Kan. — Lewark  v.  Parkinson,  78 
Kan.  653,  86  P  601,  5  LRANS  1069 
and  note. 

Md. — Stockton  V.  Frey,  4  QUI  406, 
46  AmD  138. 

Mass.— Ingalls  v.  Bills,  9  Mete.  1. 
43  AmD  346:  Ware  v.  Oay,  11  Pick. 
106. 

Nev. — Sc9ieifer  v.  Ollmer,  13  Nav. 

330. 

Tex.' — Gallafher  v.  Bowie,  S6  Tas. 
265,  17  SW  407;  Sawyer  v.  Dulanr,  SO 

Tex.  479. 

Vs. — Farlsh  v.  Rielgle,  11  Oratt. 
(52  Va.)  697,  62  AmD  666. 

Eng. — Crofts  v,  Waterhouse,  3 
BIng.  319.  11  ECL  160,  130  Reprint 
B36;  Christie  v.  Grfgga.  2  Campb.  79. 

[a]  VnskUUniness  prior  to  tlie  ao- 
oldent  may  bs  shown, — "EJvery  per- 
son who  establishes  a  line  of  stages 
for  the  conveyance  of  passengers, 
and  who  holds  out  Inducements  to 
persons  to  travel  In  his  stages,  for 
which  a  compensation  is  charged,  Is 
bound  to  have  skillful  and  prudent 
drivers,  good  coaches  and  harness, 
and  well  broke  horses;  and  the  ut- 
most skill  and  prudence  of  tSie  driver 
under  the  circumstances,  must  be 
exercised  to  avoid  accidents.  This, 
and  nothing  short  of  this,  will  ex- 
onerate the  defendant  from  liability 
to  damages  In  this  case.  .  .  .  The  want 
of  skill  of  the  driver  may  be  shown, 
at  t<he  time  of  the  accident,  or  at  any 
prior  time;  but  his  good  or  bad  con- 
duct can  only  be  looked  at,  at  the 
time  the  acotdent  occurred,  or  as  con- 
nected with  the  accident."  Peck  v. 
Nell,  19  F.  Cas.  No.  10,898,  3  McLean 
22,  24;  Peck  v.  Nell,  19  F.  Cas.  No. 
10  893.  3  McLean  26. 

[b]  OvertliTowliig'  of  stagvooaoh. 
— Where  the  accident  happened  by 
reason  of  the  overthrowing  of  a 
stagecoach.  It  was  held  that  the  pro- 
prietor, in  order  to  relieve  himself 
from  liability,  must  show,  not  only 
that  the  driver  was  competent  and 
qualified,  and  suitably  prepared  for 
the  business,  but  also  that  at  tihe 
time  of  the  accident  he  acted  with 
reasonable  skill  and  the  utmost 
prudence  and  caution.  Stokes  v. 
Saltonstall.  13  Pet.  (U.  S.)  181,  10 
L.  ed.  116. 

Oar*  veanlzed  of  earrisr  by  stag*. 
ooaoli  or  like  veUole  gmsrally  see 
supra  S  1306. 

68.  Blumenthal  v.  Union  Blectrio 
Co.,  129  Iowa  322.  106  NW  688;  Olien 
V.  Cltliens'  R.  Co.,  162  Ho.  426,  64 


SW  470;  Hansberger  v.  Sedalia  £leo- 
tric  R.Letc.,  Co.,  82  Mo.  A.  566. 

TO.  Wall  V.  Helena  St.  R.  Co..  12 
Mont.  44,  29  P  721:  Dlmmey  v.  Wheel- 
ing, etc.,  R.  Co.,  27  W.  Va.  32. 

Ta]  beoBvatmoj  of  street  ear 
dirreTw— A  person  who  was  run  over 
by  a  street  car  and  dragged  thirty 
or  forty  feet  was  allowed  to  recover, 
where  It  appeared,  among  other 
things,  that  the  driver  of  the  car 
waa  a  young  boy  who  lacked  the 
strength  necessary  for  his  employ- 
ment, and  that  a  competent  driver 
could  have  stopped  the  car  after  the 
collision  within  a  muc4i  lees  space. 
Wall  V.  Helena  St  R.  Co.,  12  Mont. 
44.  29  P  721. 

Tl>  Jones  v.  Co-operative  Assoc 
of  America.  109  Me.  443,  84  A  936. 
LRA1915E  746:  Chambers  v.  Kup- 
per-Benson  Hotel  Co..  164  MO.  A.  849. 
184  SW  45. 

[a]  Vh«  owner  of  a  dopartmomt 
■tor*  Is  required  to  exercise  such 
care  In  its  selection  of  elevator  boys 
as  the  proper  discharge  of  that  duty 
and  the  situation  and  circumstances 
demand,  having  regard  to  the  serloua 
consequences  likely  to  flow  from 
negligence  in  th©  management  of  ele- 
vators. Jones  V.  Co-operative  Assoc. 
of  America,  109  Me.  448.  84  A  985, 
LRA1915E  746. 

Owner  of  elevator  gensraUr  see 
supra  5  1307. 

78.  U.  S. — Galena  v.  Hot  Springs 
R.  Co.,  13  Fed.  116,  4  McCrary  371. 

Ala, — Kansas  City,  etc.,  R  Co.  v. 
Sanders.  98  Ala.  293.  13  S  67. 

Conn. — Derwort  v.  Loomer,  21 
Conn.  246. 

Kan. — Sawyer  v.  Sauer,  10  Kan. 
466. 

N.  Y. — Cleghom  v.  New  Torlc 
Cent.,  etc.,  R.  Co.,  B<  N.  T.  44,  IS 
AmR  876. 

Or. — Sullivan  v.  Oregon  H.,  etc.. 
Co.,  12  Or.  392,  7  P  608. 

Pa. — Pennsylvania  R,  Co.  v.  Books 
67  Pa.  389,  98  AmD  229;  Sullivan  v. 
Philadelphia,  etc.  R.  Co..  80  Pa.  884, 
72  AmD  698. 

73.  Gadsden,  etc,  R.  Co.  v. 
Causler,  97  Ala.  235.  12  S  439. 

74.  Tanner  v.  Louisville,  etc..  R. 
Co.,  60  Ala.  621;  Bartlett  v.  New 
York,  etc..  Ferry,  etc.,  Co.,  67  N.  Y. 
Super.  348  [afl  130  N.  Y.  659  mem. 
29  NE  1033  mem];  Sawyer  v.  Du- 
lany,  30  Tex.  479;  Parish  v.  Relgle. 
11  Oratt.  (62  Va.)  697,  62  AmD  lS66. 

[a]  Beasonablo  akill^It  has  been 
said  that  the  servants  of  carriers  at 
passengers  must  be  persons  of  rea- 
sonable skill.  Sawj-er  v.  Dulany,  SO 
Tex.  479;  Parish  v.  Relgle,  11  Oratt. 
(62  Va.)  697.  62  AmD  666. 

[b]  Very  oarefnl  and  pmOent 
men  are  the  only  persons  who  should 
be  placed  in  charge  of  steam  vehicles 
of  transportation.  Tanner  v.  Louis- 
ville, etc..  R.  Co.,  60  Ala.  621. 

78.  Easier  v.  Columbia  R.  Gas, 
etc.,  Co.,  100  S.  C.  96.  84  SE  417, 
LRA1916D  883  and  note;  Galveston, 
etc..  R.  Co.  V.  Soott,  18  Tex.  Civ.  A. 
321,  44  SW  589. 

[a]  Bttrgwon  Tolnntarilr  enployed. 
— (1)  "If  It  [a  railroad  company] 
assumes  the  responsibility  of  engair- 
ing  a  surgeon,  and  placing  him  in 
charire  of  parties  that  may  he  In- 
jured, and  sending  him  to  tneir  aid, 
so  that  these  parties  may  place  them- 
selves under  ttie  care  of  this  physi- 
cian or  Burtreon,  then  it  In  respon- 
sible tbus  far:  tha,t^he  person  It 


For  later  oasea,  dsTalogaMnts  and  OhuffM  In  the  law  see  cumulative  Annotatlona,  muii«S(|^mM09' 
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passengers  must  employ  a  sufBcient  number  of  em- 
plo^ves  to  insure  the  proper  management  of  its 
trams  or  other  vehiolea  used  in  the  tnuisportation  of 
passengers/'  that  is,  it  must  employ  enoi^h  em- 
ployees to  meet  the  ordinary  and  usual  emergencies 
of  its  business,  or  such  as  might  reasonably  be  an- 
ticipated/' and  in  some  juris<£ctions  the  number  of 
employees  required  to  be  on  a  train  or  car  is  r^u- 
lated  by  stati^  or  ordinance."  But  unless  required 
by  statute"  a  railroad  eomiiany  is  generally  not  re- 


quired to  provide  a  sufficient  number  of  men  to  act 
as  a^lice  force  in  protecting  its  passengers  from 
violence  unexpectedly  and  suddenly  offered.^ 

13101  7.  Oare  as  to  Passengers  Who  Do  Not 
Pay  Fare."  One  who  is  accepted  for  transportation 
as  a  passenger  without  any  compensation  to  be  ren- 
dered is  nevertheless  entitled  to  the  same  degree  of 
care,  skill,  and  diligence  for  his  sf^e^  and  protec- 
tion as  the  earner  owes  to  paying  passengers,**  un- 


selects  must  be  a  competent  man; 
he  must  be  reasonably  fltted  for  tbe 
duties  wtilch  he  Is  called  upon  to 

BerZorm.  In  other  words;  It  will  not 
o  for  the  cwmpany  to  take  up  some 
Intwmpetont  man,  who  Is  not  fit  by 
•duoatlMi  or  ezperlenoe  to  under- 
take the  responsibilities  of  any  case 
that  may  be  placed  In  his  hand.  If 
It  does  ennffe  a.  physician  and  aur- 
reon  who  is  sufficiently  experienced, 
that  la  all  that  can  be  expected  of 
the  railroad  company,  and  la  all  of 
Its  liability.  It  must  be  rMHembered 
that  the  company  Is  not  obliged  to 
ennure  the  verr  hlgfhest  and  best 
talent  that  can  be  engacred,  but  It 
must  engave  a  man  who  is  reasonably 
competent  In  hla  profession,  so  that 
he  would  be  an  ordinarily  competent 
man,  having  ordinary  knowledge  and 
skill  to  perform  the  duties  placed 
upon  him.  These  are  the  duties  that 
are  assumed  by  the  company.  A 
competent  man  belnr  in  the  employ 
of  the  company,  hla  services  are 
offered  by  the  company  to  attend  to 
the  Injured  party.  The  person  that 
is  injured  is  not  compelled  to  accept 
his  services-  he  may  prefer  to  go 
elsewhere.  There  Is  a  difference  be- 
tween a  person  whose  services  are 
onered,  that  may  or  may  not  be  ac- 
cepted, and  a  conductor  or  brakeman 
that  are  put  on  the  train,  and  whose 
services  we  must  accept  When  a 
man  goes  upon  a  train  he  has  no 
choice  about  the  conductor,  brake- 
man,  or  anything  else.  The  com- 
pany assumes  that  they  are  respon- 
sible for  the  performance  of  their 
duty  liT  such  respects.  But  with  re- 
gard to  a  surgeon  of  that  character, 
the  plaintiff  could  have  refused  to 
take  him  as  his  surgeon,  and  could 
have  taken  any  other  surgeon,  as  he 
deemed  ft  best  to  do.  So  that,  as  I 
have  Instructed  you.  the  duty  of  the 
company  is  performed,  and  It  has 
I>erformed  all  that  the  law  requires, 
when  It  furnishes  a  competent  man, 
and  he  Is  ordinarily  competent  for 
that  duty."  Secord  v.  St.  Paul,  etc., 
R.  Co..  18  Fed.  221,  224.  5  McCrary 
616.  (2)  A  carrier  employing  a  sur- 
geon to  treat  gratuitously  passengers 
sustaining  personal  Injuries  la  not 
Uable  where  the  surgeon  Is  reason- 
ably competent.  E:aBier  v.  Columbia 
R.  etc.,  Co..  100  S.  C.  96,  $4  SE  417, 
LRA1916D  883. 

SBt^oyment  of  physlolaa  or  mr^ 
ffeon  oyi  Agent  see  Agency  9  809. 
Corporation  see  Corporations  [10 
Cyc  114S1.  Owner  or  officer  of  ves- 
sel see  Shipping  [36  Cyc  838]. 

78.  Ala, — Grey  v.  Mobile  Trade 
Co.,  66  Ala.  387,  28  AmR  729. 

Conn. — Baldwin  v.  Pair  Haven, 
etc.,  R.  Co.,  68  Conn.  B67,  37  A  418. 

Iowa. — Root  V.  Dea  Moines  R.  Co., 
122  Iowa  469.  98  NW  291. 

Mass. — Comerford  v.  New  York, 
etc.,  R.  Co.,  181  Mass.  528.  68  NE 
936;  Ingalls  v.  Bills,  9  Mete.  1,  43 
AmD  846. 

Minn. — Koeller  v.  "Wisconsin  R., 
etc.,  Co..  130  Minn.  266,  163  NW  619- 
Palmer  v.  Winona  R.,  etc.,  Co.,  78 
Minn.  138.  80  NW  869. 
„  N.  C.--MeanB  v.  Oarollna  Cent.  R. 
Co.,  124  N.  C.  674,  IS  SE  960.  46  I.RA 
164. 

Tex. — International,  etc.,  R.  Co.  v. 
Halloren,  63  Tex.  46.  37  AmR  744: 
Citizens'  R.  Co.  v.  Hall,  (Civ.  A.)  138 
SW  434. 

[a]  One  man  on  street  eu,'— (1) 
In  tbe  absence  of  a  law  or  ordinance 
regulating  the  matter,  the  mere  fact 
that  In  a  particular  instance  an  in- 


Jury  might  have  been  averted  if  the 
street  railroad  company  bad  em- 
ployed two  men  to  manage  and  oper- 
ate each  car  is  not  uie  test  of 
whether  the  street  railroad  com- 
pany is  guilty  of  negligence  in  fail- 
ing to  employ  the  second  man;  but 
the  expense  of  employing  the  second 
man,  the  amount  of  traffic  on  the 
streets  and  on  the  cars,  and  the 
dangers  to  be  encountered  in  operat- 
ing the  car  over  the  particular  route 
shall  all  be  taken  into  consideration. 
Palmer  v.  Winona  R.,  etc.,  Co..  78 
Minn.  188,  80  NW  869.  (S)  The  fact 
that  the  motorman  left  the  car  on 
which  plaintiff  was  riding,  and  that 
the  conductor  took  his  place,  and 
became  acting  motorman  In  sole 
charge  of  the  car,  was  not  of  itself 
such  negligence  as  would' render  the 
company  liable  to  plaintiff  for  inju- 
ries received  in  alighting  from  the 
car.  Root  v.  Des  Moines  R.  Co.,  122 
Iowa  469.  98  NW  291.  (1)  The  fail- 
ure to  have  a  conductor  on  a  street 
car  has  been  held  to  be  n^llgence. 
Baldwin  V.  Fair  Haven,  etc.,  R.  Co., 
68  Conn.  667,  87  A  418;  Koeller  v. 
Wisconsin  R.,  etc.,  Co.,  180  Minn. 
266,  163  NW  619  [diet  Palmer  v. 
Winona  R.,  etc.,  Co.,  supra]. 

[b1  Oondnctor  on  mined  trBln^ — 
(1)  It  is  negligence  for  a  railroad 
company  to  have  no  conductor  on  a 
freight  train  having  a  passenger 
coach  attached,  where  It  carries  a 

food  many  passengers  at  ordinary 
imes,  and  goes  to  a  city  at  a  sched- 
uled time,  and  returns  after  giving 
the  passengers  a  few  hours  time  to 
remain  in  the  city,  thereby  enabling 
them  to  reach  their  homes  on  the 
same  day;  and  the  object  of  the  pas- 
senger coach  Is  not  simply  to  ac- 
commodate the  public,  but  to  estab- 
lish a  passenger  business.  Means  v. 
Carolina  Cent.  R.  Co.,  124  N.  C.  574. 
82  6B  960,  46  L,RA  164.  <2)  But  it 
Is  not  negligence  Ipso  facto  for  a 
railroad  company  to  operate  a 
freight  train  with  a  passenger  coach 
attached,  purely  for  the  accommoda- 
tion of  the  public,  without  a  conduc- 
tor. Means  v.  Carolina  Cent,  R  Co., 
122  N.  A  990,  29  SE  939. 

[c]  Tegndlng  switch. — It  Is  negli- 
gence for  a  street  railroad  company 
not  to  have  a  man  to  tend  Its  switch, 
80  that  the  conductor  of  a  car  can 
stay  at  his  station  when  passengers 
are  getting  on  and  off  to  prevent  an 
injury  to  some  by  others  recklessly 
raising  or  lowering  the  guard  rail, 
or  crowding  feebler  itassengers 
against  the  car,  or  causing  injury  In 
any  other  manner  likely  In  such  a 
crowd  without  the  supervision  of  an 
officer  of  the  company.  Brown  v. 
Asheville  Power,  etc.,  Co.,  171  N.  C. 
565.  88  SE  868. 

77.  Wright  V.  Chicago,  etc..  R. 
Co..  4  Colo.  A.  102,  36  P  196;  Schmidt 
V.  Chicago,  etc.,  R.  Co.,  83  111.  406; 
Kuhlen  V.  Boston,  etc.,  St.  R.  Co.,  193 
Mass.  341,  79  NE  815,  118  AmSR 
516,  7  LRANS  729;  Bryan  v.  Rich. 
106  Mass.  180,  8  AmR  811. 

78.  See  statutory  provisions. 
And  see  cases  Infra  this  note. 

[a]  A  city  ordinance  may  reiinlre 
a  oondootor  as  well  as  a  motorman, 
whenever  the  necessity  of  public 
travel  requires  It.  Lincoln  Tract. 
Co.  v.  Heller,  72  Nebr.  187,  100  NW 
197,  102  NW  262. 

[b]  Brakeman. — ^A  statute  re- 
Qulrlng  a  railroad  company  to  have 
a  sufficient  brake,  and  to  keep  a 
faiUiful  brakeman  on  the  hindmost 
oar  of  all  trains  transporting  pas- 


sengers and  merchandise,  applies 
only  to  trains  which  carry  both  and 
not  to  those  which  are  merely  pas- 
senger trains.  StsAe  v.  Interna- 
tional, etc.,  R.  Co.,  29  Tax.  Civ.  A. 
149,  68  SW  K84. 

[c1  Bterators. — A  dty  ordinance 
requiring  users  of  all  power  elevat- 
ors to  employ  competent  persons  to 
run  them  does  not  mean  that  only 
one  person  Aall  be  permitted  to  run 
an  wevator,  and  that  he  shall  not 
perform  any  other  service.  Purcell 
V.  Tennent  Shoe  Co.,  187  Vto.  276, 
86  SW  121. 

79.  Stanly  V.  Southern  R.  Co., 
160  N.  C.  S2S,  76  SE  221. 

[a]  la  vorth  Clarmiita  under  Rev. 
St.  (1905)  it  2606,  2606.  Revlsal 
(1908)  S  3757b.  a  railroad  company 
may  swear  in  officers  to  take  charge 
of  an  excursion  train,  and  is  bound 
to  have  enough  officers  on  board  to 

e reserve  order.  Stanley  v.  Southern 
U  Co.,  160  N.  C.  S3S.  76  SB  221. 

80.  -Britton  v.  Atlanta,  etc..  Air 
Liina  R.  Co..  88  N.  C.  636,  43  AmR 
749:  Pittsburg,  etc.,  R.  Co.  v.  Hinds, 
63  Pa.  612,  91  AmD  224;  Spires  v. 
Atlantic  Coast  Line  R.  Co.,  92  S.  C. 
564,  76  SB  960. 

[a]  Whne  a  owvler  operates  an 
exonxsloB  train.  It  Is  bound  to  pro- 
vide a  police  force  adequate  to  pro- 
tect passengers  from  disturbance 
Which  due  precaution  requires  that 
it  should  have  anticipated.  Spires 
v.  Atlantic  Coast  Line  R.  Co.,  92  S. 
C.  664,  75  SE  950. 

81.  <}roSB  referenoeat 

Persons  accompanying  stock  on 
freight  or  mixed  trains  see  supra, 
f  1304. 

Persons  riding  gratuitously  as  pas- 
sengers see  supra  gs  1066-1056. 
sa.  U.  3. — The  New  World  v. 
King,  16  How.  469,  14  L.  ed.  1019: 
Philadelphia,  etc..  R.  Co.  v.  Derby,  14 
How.  468,  14  L.  ed.  502;  Indianapolis 
Tract.,  etc..  Co.  v.  Lawson,  143  Fed. 
834.  74  CCA  G30.  6  LRANS  721  and 
note,  6  AnnCas  666  and  note;  In  re 
Caltfornia  Nav.,  etc.,  Co.,  110  Fed, 
670;  Bryant  v.  Chicago,  etc.,  R.  Co.. 
63  Fed.  997,  4  CCA  146;  Hospes  v. 
Chicago,  etc.,  R.  Co.,  29  Fed.  763; 
Wajterbury  v.  New  York  Cent.,  etc.. 
R.  Co.,  17  Fed.  671,  21  Blatchf.  814. 

Ala. — Lawrence  v.  Kaul  Lumber 
Co.,  171  Ala.  800.  65  S  111.  But  see 
Williams  V.  Taylor,  4  Port.  234.  2S8 
(where  it  was  said:  "A  less  degree 
of  negligence  makes  a  carrier  liable 
to  a  passenger,  who  has,  or  la  bound 
to  pay  his  hire,  than  la  required  to 
make  him  responsible  to  one,  from 
whom  he  Is  to  receive  no  reward"). 

Ark. — St.  Louis,  etc„  R.  Co.  v.  Pit- 
cock,  83  Ark.  441,  447,  101  6W  726, 
118  AmSR  84,  IS  AnnCaa  SS2  [oit 
Cyc], 

Cal. — Walther  v.  Southern  Pac. 
Co.,  169  Cal.  769.  116  P  61.  87  LRA 

NS  285. 

111. — Benner  Livery,  etc.,  Co,  v. 
Busson,  58  111.  A.  17. 

Ind. — ^Indianapolis  Tract,,  etc.,  Co. 
v.  Klentschy,  167  Ind.  598,  601.  79 
NE  908,  10  AnnCas  869  and  note  [clt 
Cyc];  Russell  v,  Pittsburgh,  etc.,  R. 
Co..  157  Ind.  805.  61  NE  678.  87  Am 
SR  214.  66  LRA  263;  Cleveland,  etc., 
R.  Co.  V.  Ketcham,  183  Ind.  346,  38 
NE  lie,  36  AmSR  660.  19  LRA  339; 
Ohio,  etc,  R.  Co.  V.  NIckless,  71  Ind. 
271;  Ohio.  etc..  R.  Co.  v.  Selby,  47 
Ind.  471.  17  AmR  719;  Glllanwater  V. 
Madison,  etc.,  R.  Co.,  6  Ind.  839.  61 
AmD  101. 

Iowa. — Rose  t.  Des  Molnas  Valley 
R.  Co.,  S9  lawa  248.- 
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less  there  is  a  statutory  provision  to  the  contrary," 
or  unless  he  is  riding  under  a  special  agreement  by 
which  he  assumes  the  risk  of  injuiy  from  negligence 
of  the  carrier  or  its  employee.  This  rule  applies 
to  a  person  riding  on  a  pass,"  although  the  pass, 
without  his  fault,  is  issued  in  violation  of  law." 
This  rale  also  applies  to  one  who  in  good  faith  rides 
without  the  payment  of  fare  on  the  invitation  of  the 


conductor  or  other  agent  of  the  carrier,  within  the 
apparent  scope  of  his  employment."' 

U  1311]  8.  To  Whom  UbMb;  Special  Otmtracts; 
Idfwees  and  TieBpaBsen."  The  carrier's  duty  to 
exercise  the  care,  skill,  and  diligence  h^tofore  con- 
sidered" extends  to  every  case  in  which  a  carrier 
receives  and  agrees  to  transport  a  person  not  in  its 
employment,"'  whether  by  oontzBet  with  the  person 


Ky. — Palmer  Transfer  Co.  v.  Smith, 
137  Ky.  319,  12B  SW  726,  136  AmSR 
2€B.  29  L.RAN3  321. 

Me. — Buckley  v,  Banaror,  etc.,  R. 
Co.,  113  Me.  lU,  93  A  65,  LRA1916A 
€17. 

Md. — Smith  V.  Northern  Cent.  R. 
Co..  119  Md.  481,  87  A  269  [clt  Cyc]; 
State  V.  Western  Maryland  R.  Co., 
«3  Md.  433. 

HasB. — Doyle  v.  Pitchburg  R.  Co., 
182  Mass.  66,  37  NE  770.  44  AmSR 
t3b.  25  LRA  157:  Llttlejohn  v.  Fitch- 
burs  R-  Co.,  148  Mass.  478.  20  NE 
103,  2  LRA  602;  Todd  v.  Old  Colony, 
«tc.,  R.  Co.,  3  Allen  18,  80  AmD  49. 

Mich.— Flint,  etc..  R.  Co.  v.  Wler, 
37  Mtch.  111.  26  AmR  499. 

Minn. — Jacobus  v.  St.  Paul.  etc.. 
R.  Co.,  20  Minn.  126.  18  AmR  360. 

Mo, — Lemon  v.  Chanslor,  68  Mo. 
840,  30  AmR  799;  Doraey  v.  Atchi- 
son, etc.,  R.  Co.,  83  Mo.  A.  628:  Buck 
V.  People'e  St.  R.,  etc.,  Co.,  4«  Mo. 
A.  666. 

N.  Y. — Carroll  v.  Staten  Island  R. 
Co..  58  N.  Y.  126,  17  AmR  221;  Per- 
kins V.  New  York  Cent.  R.  Co.,  24 
N.  Y.  186.  82  AmD  282. 

N.  C. — Cates  v.  Hall.  171  N.  C.  360. 
8$3.  88  SB  524  [clt  Cyc]. 

Pa, — Pennsylvania  R.  Co.  v.  But- 
ler, 57  Pa.  335;  Buffalo,  etc,  R.  Co. 
V.  O'Hara,  3  Pennyp.  190,  12  Wkly 
NC  473. 

Tenn. — Memphis  St.  R.  Co.  v.  Cav- 
Iness,  127  Tenn.  544,  571,  157  SW  63, 
46  LRANS  142  and  note,  AnnCas 
1914B  1208  and  note  [clt  Cyc]. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Mc- 
Oown,  66  Tex.  640;  Prince  v.  Inter- 
national, etc..  R.  Co.,  64  Tex.  144. 

Wia.--Gal)bert  t.  Hackett.  lit  Wis. 
86,  IIB  NW  34S,  14  LRANS  1070: 
Annas  v.  Milwaukee,  etc.,  R  Co.,  67 
Wis.  46,  30  NW  282. 

En». — Grand  Trunk  R.  Co.  v.  Rob- 
inson, [1916]  A.  C.  740,  22  DomLR 
1,  19  CanRCas  87,  31  WeatLR  241 
[rev  47  Can.  S.  C.  622,  12  DomLR 
S96.  IB  CanRCas  264  (rev  27  Ont.  L. 
290,  8  DomLR  1062,  and  restoring  26 
Ont.  L.  437.  6  DomLR  513.  8  OntWN 
1345,  22  OntWR  290)];  Harris  v. 
Perry,  [1903]  2  K.  B.  219;  Austin  v. 
Great  Western  R.  Co.,  L.  R.  2  Q.  B. 
442;  Covffs  v.  Bernard,  1  Bmltli  Lead. 
Cos.  857. 

Ont. — Ryckman  v.  R.  Co..  10  Ont. 
L.  R.  419,  425.  6  OntWR  271,  4  Ann 
Cas  1126  [quot  Cyc]. 

See  also  generally  supra  ||  1043, 
1065,  1060. 

"A  common  carrier  of  passengers 
Is  under  the  same  llabtlity.  In  the 
absence  of  exemption  ooniract,  for 
injuries  resulting  from  Its  neell- 
gence,  to  persons  travelInK  on  a  free 
paas,  or  gratuitously,  as  It  ts  to  pas- 
sengers for  hire."  Buckley  v.  Ban- 
gor, etc.,  R.  Co.,  113  Me.  164.  168, 
98  A  66.  LRA1916A  617. 

[a]  Knle  applied  to  the  case  of 
the  owner  of  a  patented  car  coupler, 
riding  on  the  train  In  the  course  of 
negotlatlonB  for  the  adoption  of  his 
patent.  Grand  Trunk  R.  Co.  v.  Ste- 
vens. 96  U.  S.  6S5.  24  L.  ed.  635. 

[b]  Th*  volnntazT  valvar  of  all 
olalm  for  oompeasauoa  for  carriage 
of  a  person  does  not  take  away  the 
status  of  common  carrier  with  re- 
spect to  such  person.  Walther  v. 
Southern  Pac.  Co.,  160  Cal.  760,  116 
P  51.  37  LRANS  236. 

[c]  nreiiuut^— In  an  action  for 
Injuries  to  a  fireman  while  riding 
free  without  a  pass  on  a  street  car 
by  the  courtesy  of  the  company,  the 
fact  that  he  paid  no  fare  did  not  af- 
fect his  relation  ejs  a  passenger,  nor 


hte  right  to  recover.  Memphis  6t.  R. 
Co.  V.  Cavlness,  127  Tenn.  671,  167 
SW  63,  46  LRANS  142  and  note,  Ann 
Ca.8l914B  1208  and  note. 

Oare  reqalrsd  as  to  passengers 
generally  see  supra  £|  1294-1302. 

83.  See  statutory  provisions. 
And  see  Grand  Trunk  R.  Co.  v.  Rob- 
inson, [1915]  A.  C.  740,  22  DomLR 
1,  19  CanRCas  37,  31  WestLR  241 
[rev  47  Can.  S.  C.  622,  12  DomLR 
696,  IB  CanRCas  264  (rev  27  Ont.  L. 
290,  8  DomLR  1002,  and  restoring 
26  Ont.  L.  437.  6  DomLR  613,  3  Ont 
WN  1345.  22  OntWR  290)]. 

[a]  In  Montana,  under  Rev. 
Codes  Ei  5299,  5300.  a  carrier  owes 
a  higher  degree  of  diligence  to  one 
carried  for  a  reward  than  to  one 
carried  without  a  reward,  and  Is 
bound  to  exercise  only  ordinary  care 
for  the  safety  of  one  carried  with- 
out a  reward.  John  v.  Northern 
Pac.  R.  Co.,  42  Mont.  18,  111  P  632, 
32  LRANS  85. 

84.  In  re  California  Nav.,  etc.. 
Co.,  110  Fed.  670;  Marshall  v.  Nash- 
ville R,.  etc.,  Co..  118  Tenn.  254.  101 
SW  419,  9  LRANS  1246.  12  AnnCas 
675;  Hageman  v.  Puget  Sound  Elec- 
tric R.  Co..  80  Wash.  442.  141  P  1027; 
Grand  Trunk  R.  Co.  v.  Robinson. 
E19151_  A.  C.  740.  22  DomLR  1.  19 
CanRCas  87.  81  WestLR  241  [rev  47 
Can.  S.  C.  622.  12  DomLR  696.  15  Can 
ROas  264  (rev  27  Ont.  L.  290.  8  Dom 
LR  1002.  and  restoring  26  Ont.  L. 
437.  6  DomLR  613,  3  OntWN  1346, 
22  OntWR  290)]. 

ia]  VUlfuIxiess  or  rseUsisneH. 
k  carrier  carrying  one  gratuitous- 
ly, and  therefore  occupying  as  to 
him  the  position  of  a  mandatary 
and  not  that  of  a  common  carrier.  Is 
liable  to  him.  under  their  agreement 
that  he  shall  ride  at  his  own  risk, 
only  where  injury  to  him  is  caused 
by  its  willful,  reckless,  wanton,  or 
gross  negligence.  Marshall  v.  Nash- 
vllle  R..  etc„  Co..  118  Tenn.  284,  lOl 
SW  419,  9  iLiRANS  1246.  12  AnnCas 
675. 

Sxnnptlmi  frooi  UaMUtr  tor  neg- 
Ugenoe  to  gratuitous  psMsngsi  see 

generally  supra  f  1158. 

BS.  Ala.— ^iioulsvllle,  etc.,  R.  Co. 
V.  Dawson,  11  Ala.  A.  621,  66  B  905. 

Ga. — Charleston,  etc.,  R. .  Co.  v. 
Thompson,  18  Oa.  A.  541,  79  8E  242; 
Charleston,  etc.,  R.  Co.  v.  Thompson, 
13  Ga.  A.  628,  79  BE  242,  80  SB  l0»7. 

111. — St.  Louis,  etc.  R.  Co.  v. 
Waggoner.  90  III.  A.  656. 

Mass. — Doyle  v.  FItchburg  R.  Co., 
166  Mass.  402,  44  NB  611,  SB  AmSR 
417.  83  LRA  844. 

Mo. — ^Young  V.  Missouri  Pac.  R. 
Co..  93  Mo.  A.  267. 

Nebr. — Chicago,  etc.,  R.  Co.  v. 
Troyer,  70  Nebr.  287.  97  NW  808.  70 
Nebr.  293,  103  NW  680. 

Tex. — St.  Louis  Southwestern  R. 
Co.  v.  Hill,  (Civ.  A.)  108  SW  227. 

Can. — British  Columbia  Elsctrlc  R. 
Co.  V.  Wilkinson,  45  Can.  S.  C.  263 
[dism  app  16  B.  C.  118]. 

See  also  cases  supra  note  82. 

[a]  Vnder  tlio  provision  of  the 
Sep  bom  Aot  which  permits  a  rail- 
road company  to  Issue  free  transpor- 
tation to  employees  and  their  fami- 
lies, where  the  wife  of  an  employee 
was  injured  while  traveling  on  a  free 

fiass,  she  could  recover,  although  the 
njury  did  not  result  from  wanton- 
ness or  willful  negligence.  Charles- 
ton, etc.,  R.  Co.  V.  Thompson.  13  Ga. 
A.  541.  79  SE  242;  Charleston,  etc., 
R.  Co.  V.  Thompson,  13  Ga.  A.  528, 
79  SE  242,  80  SB  1097. 

[b]  Saiplorsss  esxzled  ok  pasMS 


(1)  Issued  to  them  by  virtue  of  their 
employment  and  as  a  part  of  the 
usage  or  contract  under  which  they 
are  employed  are  not  gratuitous 
passengers.  Doyle  v.  FItchburg  R. 
Co.,  166  Mass.  492,  44  NE  611,  65 
AmSR  417,  33  LRA  844.  (2)  An  em- 
ployee of  a  railroad  company  riding 
on  a  pass  to  and  from  his  residence 
to  the  place  of  his  employment  la 
entitled  to  the  same  care  and  pro- 
tection due  to  other  passengers-  St. 
Louis,  etc..  R.  Co.  v.  Waggoner,  90 
111.  A.  666;  British  Columbia  Elec- 
tric R.  Co.  v.  Wilkinson,  45  Can.  8. 
C.  263  [dism  app  16  B.  C.  113]. 

Persons  riding'  on  passes  m  pas 
sangers  see  generally  supra  |  1057. 

86.  McNeill  v.  Dunham,  etc..  R. 
Co..  135  N.  C.  682,  707.  47  3E  765.  67 
LRA  227  [allowing  reh  132  N.  C. 
510,  44  SE  34,  96  AmSR  641,  67  LRA 
2271;  Schuyler  v.  Southern  Pac  Ca. 
87  Utah  681.  109  P  468  [reh  den  87 
Utah  612.  109  P  1025,  and  aff  227  U. 
S.  601.  33  set  277.  67  L.  ed.  662]. 

87.  Ark.— Little  Rock  Tract.,  etc., 
Co.  V,  Nelson,  66  Ark.  494,  62  SW  7. 

Ga. — Southern  R.  Co.  v.  Decker, 
6  Ga.  A.  21.  62  SB  678. 

Ky. — Palmer  Transfer  Co.  v. 
Smith,  137  Ky.  319.  125  SW  726,  136 
AmSR  295.  29  LRANS  321;  Louis- 
ville. etc„  R.  Co.  V.  Scott,  108  Ky. 
392,  56  SW  674.  22  KyL  30,  60  LRA 
381. 

Mass. — Wilton  v.  Middlesex  R.  Co., 
107  Mass.  108,  9  AmR  11. 

Minn. — Gradln  v.  St.  Paul,  etc,  R, 
Co..  80  Minn.  217,  14  NW  881. 

Mo. — Sherman  v.  Hannibal,  etc»  R. 
Co.,  72  Mo.  62.  87  AmR  428;  Buck  v. 
People's  St.  R..  etc.,  Co.,  46  Mo.  A. 
SG6;  Murphy  v.  St.  Louis,  *ete.,  R. 
Co.,  43  Mo.  A.  842;  Slegrlst  v.  Arnot, 
10  Mo.  A.  197  [rev  on  the  fbets  81 
Mo.  200]. 

N.  J.— Solomon  v.  Public  Service 
R.  Co.,  87  N.  J.  L.  284.  92  A  942. 

Pa. — Creed  v.  Pennsylvania  R.  Co., 
86  Pa.  139,  27  AmR  608;  Pittsburg, 
etc.,  R.  Co.  v.  Caldwell,  74  Pa.  481. 

Tenn. — ^Washburn  v.  NaahTllla, 
etc.,  R.  Co.,  3  Head  638.  7B  AmD  784. 

Ses  also  supra  it  105B,  1066. 

4a]  Tieutun  of  ds^  fey  amtrmat. 
'he  mere  fact  that  a  carrier's 
servant  violates  his  duty  and  Invites 
a  person  to  ride  free  will  not  operate 
to  deprive  the  person  so  riding  of  an 
action  for  damages.  If  he  Is  Injured 
through  such  servant's  negllsenoe. 
Siegrlst  V.  Arnot,  10  Uo.  A.  loT  [rev 
on  the  facts  86  Mo.  200,  66  AmR 
484]. 

Vsavon  zldiiir  free  as  trespasiir 

see  infra  |  1311. 

88.  OrOM  vsferenoest 

Care  as  to  persona  not  pasaenvers 
boarding  or  alighting  from  vwlcls 
generally  see  infra  1  1362. 
To  whom  liable  for  unsafe  premises 
see  generally  Infra  fi  1847. 
88.    See  supra  Si  1294-1809. 
8(k   St.  Louis,  etc..  R.  Co.  v.  Coy, 
IIS  Ark.  265,  168  SW  1106*  Barker  v. 
Chicago,  etc.,  R.  Co.,  248  III.  482.  90 
NE  1057,  184  AmSR  382,  26  LRANS 
1068:  Walker  v.  International,  etc., 
R.  Co.,  64  Tex.  Civ.  A.  406,  117  SW 
1020. 

[a]  A  wiate  passsnger  In  tlw 
oolorea  ooaob  who  has  paid  his  fare 
Is  entitled  to  the  same  degree  of 
protection  from  injury  as  other  pas- 
sengers, and  the  company's  em- 
ployees are  bound  to  use  a  nigh  de- 

free  of  care  to  protect  him  from  In- 
ury  or  Insults.  Walker  v.  Interna^ 
tlonal,  etc»  R.  Co..  64  Tex.  Civ.  A. 
406,  117  SW  1020. 


For  latsr  oases,  dmlspauats  and  okaaffos 
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to  be  earned,"  or  with  some  other  person,^'  as  where 
the  contract  is  made  with  another  person,  by  whom 
the  person  to  be  earned  is  employed,  for  the  purpose 
of  transacting  the  employer's  business  on  the  cars 
or  other  eonvCTances  of  the  carrier,^^  as  in  case  of 
a  postal  clerk,  or  an  express  messenger  on  a  train,*" 
or  a  person  riding  on  a  drover's  pass,  to  accom- 


pany sto^*"  But  it  does  not  extend  to  one  who  has 
no  relation  with  the  carrier,*'  as  where  one  who  was 
a  passei^r  has  ceased  to  be  such;*^  and  hence  the 
carrier  is  not  liable  for  the  acts  of  its  employees 
toward  one  who  has  no  such  relation,  unless  they 
acted  by  its  authority  or  direction.^ 
LioMiiieeB  and  trespassers.   A  mere  licensee*  or 


[b]  m«M  emm  !■  lawftOlT  oa  th* 
ooavuraaM  of  a  eazilar,  althouKh 
not  strictly  a  pauenffer,  he  Is  enti- 
tled to  the  same  care  and  diligence 
on  the  part  of  the  carrier  for  hla 
safety  as  a  passenger,  In  the  ab- 
sence of  a  contract  on  his  part  to 
the  contrary.  St.  Louis,  etc.,  R.  Co. 
V.  Coy,  lis  Ark.  265,  168  SW  1106. 

ypbo  are  passeagwn  see  supra  SS 
1017-1062. 

•1.  Barker  v.  ChlcOEO,  etc.,  R.  Co., 
Ml  III.  482,  90  NK  1057,  124  AmSR 
382,  26  liRANS  1058. 

9S.  Barker  v.  Chicago,  etc..  R. 
Co.,  242  111.  482,  00  NB  10S7,  184  Am 
SR  282,  26  LRANS  1068:  John  H. 
Radel  Co.  V.  Borchea,  147  Ky.  606, 
145  SW  155.  20  LRANS  227. 

[a]  An.  ondsvtakev.  In  arranfflng 
for  the  carrlase  of  decedent's  rela- 
tives and  family  under  contract  with 
a  sister  of  decedent,  owes  the  same 
duty  of  care  to  each  of  them,  al- 
though they  are  unlaiown  to  him. 
John  H.  Radel  Co.  v.  Borches,  147 
Ky.  606,  146  SW  166.  39  U^^NS  227. 

93.  St.  Louis,  etc.,  R.  Co.  v. 
Kitchen.  98  Ark.  607,  136  SW  970,  BO 
LRANS  828:  Barker  v.  Chicaso,  etc., 
R.  Co..  243  111.  482,  90  NB  1D67.  134 
AmSR  882.  26  LRANS  1068;  Baker  t. 
Boston,  etc..  R.  Co.,  74  N.  H.  100,  66 
A  386,  124  AmSR  937.  12  AnnCas 
1072. 

[a]    SbXypus'm  employe*. — It  is  a 

carrier's  duty  to  use  due  care  for 
the  safety  of  a  shipper's  employee 
while  he  Is  riding  in  a  car  specially 
provided  for  the  shipper,  the  consid- 
eratlon  for  the  employee's  passage 
being  services  rendered  in  caring  for 
the  shipper's  property,  or  the  trans- 
portation charge  paid  by  the  ship- 

Jier,  and  the  carrier  Is  liable  for  In- 
urles  to  the  employee  due  to  negli- 
gence of  itself  or  Its  employees. 
Baker  v.  Boston,  etc.,  R.  Co.,  74  N. 
H.  100,  65  A  386,  124  AmSR  937,  12 
AnnCas  1072. 

[bl  A  tie  Isspeotor  of  another 
raUroad  who  was,  with  the  consent  of 
defendant  railroad,  riding  on  Its 
train  In  order  to  examine  certain  ties 
bought  by  his  master,  while  not 
technically  a  passenger.  Is  entitled 
to  the  same  care  as  a  passenger,  his 
condition  being  analogous  to  that  of 
an  express  messenger,  and  this  duty 
Is  not  lessened  by  a  statute  which 
provides  that  a  carrier  of  persons 
without  reward  must  use  ordinary 
care  for  their  safety,  as  that  statute 
obviously  applies  to  persons  carried 
gratuitously,  and  not  by  virtue  of  a 
contract,  St.  Louis,  etc..  R.  Co.  v. 
Kitchen.  98  Ark.  507,  136  SW  970,  50 
LRANS  828. 

Einployees  of  others  as  passengers 
ffsneralte  see  supra  i  1063, 

94.  if.  S. — Arrowsmlth  v.  Nash- 
ville, etc,  R.  Co.,  57  Fed.  166. 

Ala. — Southern  R,  Co.  v.  Harring- 
ton, 166  Ala.  630,  62  S  67, 189  AmSR  ^. 

Ark, — Pordyce  v.  Jackson,  56  Ark. 
694,  20  SW  628,  697. 

D.  C. — Lindsey  v.  Pennsylvania  R. 
Co.,  26  App.  503;  Chesapeake,  etc..  R. 
Co.  V.  Patton,  23  App,  113. 

111. — Barker  v.  Chicago,  etc.,  R. 
Co.,  243  111.  482,  90  NE  1067.  134  Am 
SR  382,  26  LRANS  1058  and  note. 

Ind. — Cleveland,  etc.,  R.  Co.  v. 
Ketcham,  183  Ind.  346.  36  AmSR  660, 
19  LRA  339  and  note;  Pittsburgh, 
etc.,  R.  Co.  V.  Blr,  56  Ind.  A.  598,  105 
NB  921. 

Mo, — Farmer  v.  St.  Louis,  etc,  R. 
Co..  178  Mo,  A,  679.  161  SW  327. 

Utah. — Schuyler  v.  Southern  Pac. 
Co..  37  Utah  681,  109  P  458  treh  den 
87  Utah  612.  109  P  1025.  and  aff  257 
tr.  S.  601.  38  set  277.  67  L.  ed.  662]. 

Va. — Virginian  R,  Co.  v.  Bell,  115 
Va.  429,  '79  SB  396,  AnnCaal»lSA 
804. 


See  also  supra  (  1063. 

[a]  A  mintad  naU  elMik  (1>  In 

the  dlscAarge  of  his  duties  Is  enti- 
tled to  the  same  degres  of  care  for 
his  protection  against  Injury  as  a 

Saasenger.  Barker  v.  Chicago,  etc., 
Co.,  242  111.  482,  90  NB  1057,  134 
AmSR  382,  26  LRANS  1058  and 
note;  Dunlap  v.  Chicago,  etc..  R.  Co., 
146  Uo.  A.  115.  129  SW  262:  Vlr- 

glnlan  R.  Co.  v.  Bell,  116  Va.  429,  79 
B  896,  AnnCa8l916A  804.  (2) 
While  there  may  he  risks  which  a 
railroad  postal  clerk  must  assume 
different  from  those  of  an  ordinary 
passenger  on  a  railroad  train,  such 
risks  do  not  Include  acta  of  negli- 
gence of  the  railroad  company  in  the 
management  and  operation  of  the 
cars  on  which  he  travels  In  the  per- 
formance of  his  duty;  and  he  Is  en- 
titled to  recover  damages  for  per- 
sonal Injuries  received  by  reason  of 
negligence  in  the  operation  of  such 
cars.  Chesapeake,  etc.,  R.  Co.  v. 
Fatten.  23  App.  (D.  C.)  113, 

[b]  Doing'  extra  work  on  a  train 
while  not  on  his  regular  run  does 
not  make  one  a  trespasser,  nor 
affect  the  liability  of  the  company 
toT  damages  sustained  by  reason  of 
the  company's  negligence.  Cleve- 
land, etc.,  R.  Co.  V.  Ketcham,  133 
Ind.  346,  33  NB  116,  36  AmSR  650, 
19  LRA  839. 

[c]  Baals  of  UabUltr^(l)  A 
postal  clerk  cannot  rely  on  the  con- 
tract between   the   carrier  and  the 

f overnment  to  impose  a  liability  on 
he  carrier  in  his  favor;  but  he  may 
rely  on  the  legal  duty  of  one  under- 
taking to  perform  even  a  gratuitous 
service  to  exercise  the  care  which 
the  nature  of  the  undertaking  re- 
quires. Southern  R.  Co.  v.  Harring- 
ton, 166  Ala.  630.  62  S  67.  139 
AmSR  59.  (2)  A  railroad  company 
in  carrying  the  mails  Is  not  an 
agent  or  a  public  officer  en- 
gaged in  a  governmental  function  so 
as  to  exempt  It  from  liability  for 
the  negligence  of  Its  employees,  but 
is  only  a  contractor,  and  hence  It  is 
liable  to  a  mail  clerk  for  injuries  re- 
ceived by  him  while  In  the  discharge 
of  his  duty  through  the  negligence 
of  Its  employees  whose  duties  were 
not  incidental  to  the  carrying  of  the 
mail.  Barker  v,  Chicago,  etc.,  R. 
Co.,  243  111.  482,  90  NB  1057,  184  Am 
SR  382,  26  LRANS  1058. 

95.  Pennsylvania  Co.  v.  Wood- 
worth,  26  Oh.  St.  685;  Shannon  v. 
Chesapeake,  etc.,  R.  Co..  104  Va.  645, 
62  SB  376. 

Express  zoessenyer  as  passesffer 
see  generally  supra  J  1063. 

96.  Atchison,  etc.,  R.  Co.  v.  Allen. 
75  Kan.  190.  88  P  966.  10  LRANS 
676:  Missouri,  etc.  R.  Co.  v,  Jahn, 
18  Tex,  Civ.  A.  74.  43  SW  675,  See 
also  supra  1  1068, 

[a]  Inspecting  oar*  of  stock. — 
While  the  duty  or  feeding  and  water- 
ing stock  in  transit  devolves  on  the 
railroad  company,  the  caretakers  ac- 
companying the  stock  have  a  right 
to  follow  and  Inspect  It  and  ascer- 
tain whether  It  Is  being  given  proper 
care,  and  the  railroad  company  is 
bound  to  exercise  reasonable  care  for 
the  caretakers'  safety.  Atchison,  etc., 
R.  Co,  V.  Allen,  76  Kan,  190.  88  P 
966.  10  LRANS  676. 

9T.  Lake  St.  El,  R.  Co.  v.  Col- 
lins, 118  111.  A  270;  Cleveland,  etc.. 
R.  Co.  V.  Henry,  (Ind.  A.)  80  NB 
636  [reh  den  (A,>  81  NE  592]:  Ken- 
tucky Tract.,  etc.,  Co.  v.  Walts,  167 
Ky.  236.  180  SW  856;  Fry©  v.  St, 
Louis,  etc..  R.  Co.,  200  Mo.  877,  98 
SW  566.  8  LRANS  1069;  Fussellman 
v.  Wabash  R.  Co.,  139  Mo.  A  198, 
122  SW  1187. 

[a]  Untn  a  iMnm  Is  In  a  posi- 
tion to  IwTs  a  xlgM  te  wnnvialat 


(1)  the  general  duty  of  a  carrier  to 
run  Its  train  with  care  does  not  be- 
come a  duty  as  to  him.  Frye  v. 
St  Louis,  etc.,  R.  Co.,  200  Mo.  377, 
28  SW  666,  8  LRANS  1069;  Barker 
V.  Hannibal,  eta,  R.  Co.,  98  Mo.  60, 
11  SW  264;  Fussellman  t.  Wabash  R. 
Co..  139  Mo.  A.  198,  122  SW  1187. 

(2)  Unless  the  damages  complained 
of  In  an  aiOtlon  to  recover  damages 
for  the  death  of  one  killed  in  a  rail- 
road wreck  arise  out  of  a  failure  to 
perform  a  legal  duty  to  the  person 
Injured,  there  Is  no  cause  of  action. 
It  Is  not  necessary  that  the  duty 
be  owing  to  the  person  in  partl<Alar, 
but  it  Is  sufficient  If  It  be  owing  to 
a  class  which  embraces  him,  or  to 
the  public  where  he  is  concerned. 
Feeback  v.  Missouri  Pac  R.  Co.,  167 
Mo.  206,  66  SW  965. 

[b]  Mvat*  ear.— A  carrier  owes 
to  one  transported  In  a  private  car 
the  duty  of  reasonable  care.  Cleve- 
land, etc..  R  Co.  V.  Henry.  (Ind.  A.) 
80  NE  636  [reh  den  (A.)  81  NE  5921. 

[c]  Waiting  on  hl^way,,— A 
street  railroad  company  owes  no 
duty  to  one  In  the  roadway  waiting 
for  the  car  until  the  motorman  knows 
he  intends  offering  himself  as  a  pas- 
senger. Kentucky  Tract,  etc.,  Co.  v. 
Walts,  167  Ky.  236.  180  SW  356. 

98.  Neuer  v.  Metropolitan  St.  R. 
Co..  143  Mo.  A.  402,  127  SW  669. 

99.  Birmingham  R.,  etc.,  Co,  t. 
Mason,  137  Afa.  342.  34  S  207. 

1.  Ala, — Wl  doner  v.  Ala-bama 
Great  Southern  R.  Co.,  69  S  668;  Law- 
rence v.  Kaul  Lumber  Co.,  171  Ala. 
300,  66  S  111. 

111.— Metropolitan  West  Side  Bl. 
R.  Co.  V,  Sutherland,  139  111.  A.  86; 
Strong  V.  North  CSilcago  St.  R.  Co.. 
116  in.  A.  246. 

Mass. — Twlss  v.  Boston  El.  R,  Co., 
208  Mass.  108,  94  NE  263.  32  LRANS 
728, 

Minn, — Bamett  v.  Minneapolis,  etc., 
R,  Co.,  123  Minn.  163.  143  NW  268, 
48    LRANS  262. 

Okl. — Chicago,  etc.,  R.  Co.  v. 
Bvans,  41  Okl.  411,  138  P  804.  61 
LRANS  608. 

Pa, — Ambler  v.  Philadelphia,  etc., 
R.  Co.,  89  Pa.  Super.  198. 

See  generally  Railroads  [  33  Cyc 
766  et  seq];  Street  Railroads  [36 
Cyc  1484]. 

[a]  A  oarrlsr  whlob  is  not  a 
oommon  oarxter  of  passengers  Is 
liable  to  a  passenger  for  injury  prox-  - 
Imately  caused  by  its  simple  neg- 
ligence, but  for  injuries  to  a  licensee 
or  trespasser  it  Is  liable  only  for 
wanton  negligence,  or  willful  wrong. 
Including  Its  failure  to  exercise  due 
care  to  avert  injury  after  the  danger 
is  apparent.  Lawr^ce  v.  Kaul 
Lumber  Co.,  171  Ala.  300.  65  S  111. 

[b]  A  mnnloipal  fireman  permitted 
to  ride  free  on  the  platforms  of 
street  cars,  while  riding  on  the  run- 
ning board  of  a  car  in  violation  of  a 
known  rule,  was  at  most  a  licensee 
to  whom  the  company 'owed  no  duty 
except  to  refrain  from  Intentionally 
injuring  him.  Twlss  v,  Boston  El. 
R.  Co.,  208  Mass.  108.  94  NB  253,  32 
LRANS  728. 

[c]  One  entering  s  train  to  keep 
a  passenger  oompaay  until  the  de- 
parture of  the  train  Is  at  best  a  bare 
licensee,  and  the  carrier  owes  to  him 
only  the  duty  of  using  due  care  to 
avoid  Injuring  him  when  the  train- 
men discover  him  in  a  place  of  peril. 
Whaley  v.  Louisville,  etc^  R,  Co.. 
186  Ala.  72,  65  S  140,  52  LiIANS  179 
and  note.     See  also  inba  I  1262. 

[dj  In  mSMag  rffirm<-  fl)  An  In- 
tending passenger  In  a  waiting-  room, 
who  is  a  mere  licensee,  cannot  re- 
cover for  Injuries  sustained  In  fall- 
ing from  an  nnllghted  platform 
when  ordered  out>by  the  ourler's 
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trespasser^  on  the  carrier's  oars  or  premises  is  en- 
titled to  no  protection  from  the  carrier  except  that 
it  should  not  wantonly  or  willfully  injure  him,  or 
in  other  words,  that  it  should  exercise  ordinary  care 
to  avoid  injuring  him  after  discovering  his  pres- 
ence; and  this  rule  applies  to  one  who  enters  a  train 
or  car  for  the  porpose  of  stealing  a  ride,  or  without 
any  intention  of  paying  fare  under  a  collusive  agree- 
ment with  the  conductor  or  some  other  agent,  in 
violation  of  the  rules  of  the  carrier;^  and  it  applies 
also  to  one  who,  although  a  passenger,  puts  himself 
in  the  position  of  a  trespasser  by  violating  some  rule 
or  regulation  of  the  carrier.*  But  where  a  person, 
although  not  a  passenger,  is  on  a  car  or  the  car- 
rier's premises  by  its  express  or  implied  invitation, 
it  is  bonnd  to  exercise  ordinary  care  for  his  pro- 


tection." Where  a  railroad  company  permits  the 
use  of  its  tracks  by  a  lumber  company,  and  an  em- 
ployee of  the  lumber  company  actually  engaged  at 
the  time  in  the  operation  of  a  lumber  train  is  in- 
jured while  the  train  is  moving  over  the  track  of 
the  railroad  company,  the  latter  company,  being 
under  no  legal  obligation  to  him  except  to  furnish 
him  a  track  on  which  the  train  might  safely  be  run, 
is  not  liable  for  his  death  unless  he  is  killed  by 
reason  of  a  defect  in  its  tracks." 

[$  1312]  9.  Companies  or  Persons  Liable — a.  In 
General.'  A  carrier  operating  a  car  or  train  is 
liable  for  negligent  or  wrongful  injuries  to  passen- 
gers thereon,  whether  or  not  it  owns  the  car  or  train 
and  track.^  A  ciuxier  operating  its  trains  over  a 
brii^  and  having  chai^  of  a  platform  thereon  is 


aseot  Wldener  v.  Alabama  Great 
South«rn  R.  Co.,  (Ala.)  69  S  6B8.  (2) 
Where  a  mere  licensee  or  loiterer  who 
useii  the  station  of  a  railroad  com- 
pany as  a  waiting  room  for  a  street 
car  operated  by  a  company  with 
which  the  railroad  company  has  no 
connection  is  lElUed  while  proceed- 
ing along  a  defective  platform  of 
the  station  to  the  street  car,  a  parent 
of  such  person  cannot  recover  for 
the  death,  even  though  the  deceased 
had  been  a.  passenger  alighting  from 
a  train  on  tne  otiier  side  of  the  sta- 
tion, and  had  crossed  the  tracks  at 
a  highway  croaslng  at  the  end  of  the 
station  platform,  and  had  used  the 
waiting  room  until  the  arrlvaj  of  the 
street  car.  Ambler  v.  I%lladeliAla, 
etc.,  R.  Co..  89  Pa.  Super.  198. 

8.  Ala. — -UcElvane  v.  Central  of 
Georgia  R.  Co..  170  Ala.  62E.  E4  S 
489,  S4  I/RANS  715  and  noteu 

Ind.— CtUsens'  St.  R.  Co.  v.  Merl. 
2<  Ind.  A.  284.  S9  NE  491. 

Iowa. — Graham  v.  Chicago,  etc.,  R. 
Co..  131  Iowa  741,  107  HW  S96.  117 
AmSR  446,  7  LRAN3  603. 

Nebr. — Stenbere  v.  Missouri  Pac. 
R.  Co.,  96  Nebr.  661,  146  NW  997. 

N.  Y. — Van  Ostrand  v.  I>elaware, 
etc.,  Co.,  112  App.  Dlv.  783,  99  NYS 
548. 

Okl, — Chicago,  etc,  R.  Co.  v. 
Stone,  84  Okl.  864,  126  P  1120,  LRA 
1916A  142. 

Pa. — Schifalacqua  v.  Atlantic  city 
R.  Co.,  249  Pa.  602,  96  A  260. 

Tex. — Texas,  etc..  R,  Co.  v.  Boyd, 
(Civ.  A.)  141  BW  1076:  Dallas  Cons. 
Blectrtc  St.  R.  Co.  v.  Gilmore,  (Civ. 
A.)  138  SW  11S4. 

See  generally  Radlroads  [33  Cyc 
765  et  seq];  Street  Railroads  [36 
Cyc  1486  et  seq]. 

[a]  One  going  on  a  passenger 
train  to  ooUeot  a  debt  from  a  pas- 
senger Is  a  trespasser,  so  that  the 
railroad  company  is  bound  only  to 
refrain  from  wantonly  or  willfully 
Injuring  htm.  or  from  negligently  do- 
ing BO  after  discovering  his  peril. 
McBlvane  v.  Central  of  Georgia  R. 
Co.,  170  Ala.  535,  64  S  489.  34  iJrANS 
715. 

[b]  One  who  oomes  to  a  station 
after  his  train  has  gone  and  with- 
out making  Inquiry  attempts  to  cross 
tracks  to  what  he  supposes  to  be  his 
train  Is  entitled  to  no  more  protec- 
tion than  that  he  should  not  will- 
fully and  Intentionally  be  injured. 
Van  Ostrand  v.  Delaware,  etc.,  Co., 
112  App.  Dlv.  783.  99  NYS  548 
(holding  that,  where  at  a  railroad 
station  there  were  four  tracks,  the 
one  nearest  the  station  and  the  one 
farthest  from  It  being  used  for 
Bwltohing  purposes,  and  after  the  de- 
I>artur6  of  a  passenger  train  at  its 
regular  time  on  one  of  the  main 
tracks,  and  at  a  time  when  no  train 
was  due  to  leave  for  an  hour,  de- 
cedent entered  the  station  for  the 
purpose  of  taking  the  train  that  had 
gone,  and  without  making  any  In- 
quiries he  passed  through  the  sta- 
tion to  the  tracks,  and  the  nearest 
track  being  occupied  by  a  train  of 
box  cars  In  which  there  was  an  open> 


Ing  and  over  the  top  of  which  a 
string  of  passenger  coaches  was  vis- 
ible decedent  undertook  to  pass 
through  the  opening  and  was  killed 
by  the  parts  of  the  train  coming  to- 
gether, the  railroad  company  was  not 
guilty  of  negligence). 

[c]  A  oazrier  Ss  not  an  Insurer 
of  a  trespasser  against  robbery  and 
murder.  Stenberg  v.  Missouri  Pac. 
R.  Co..  95  Nebr.  661,  145  NW^  997. 

3.  U.  S. — Harmon  v.  Jensen,  176 
Fed.  619,  100  CCA  115,  20  AnnCas 
1224  and  note;  Purple  v.  Union  Pac. 
R.  Co.,  114  Fed.  123.  51  CCA  664,  67 
LRA  ^00. 

Ark. — Kruse  v.  St.  I^oulsi  etc.,  R. 
Co..  97  Ark.  137,  183  SW  841. 

Cal. — Sessions  v.  Southern  Pac.  Co., 
159  Cal.  699,  114  P  982. 

Ga. — Louisville,  eta.  R.  Co.  v. 
Plunkett.  6  Oa,  A.  684,  66  SB  695; 
Fretwell  t.  Seaboard  Air  Line  R. 
Co..  6  Ga.  A.  632,  6S  SE  637. 

lowa^— Denny  v.  Chicago,  etc.,  R. 
Co^  160  Iowa  460,  ISO  NW  S63. 

Ky.— Illinois  Cent,  R.  Co.  v.  Cotter, 

103  SW  279,  31  KyL  676;  Cincinnati, 
etc.,  R,  Co.  V.  Jackson,  68  SW  626, 
22  KyL  630. 

Me. — ^Elle  v.  Lewiston,  etc..  St.  R. 
Co..  113  M&  178,  91  A  786,  LRA1916C 
104. 

N.  T. — Prenderville  v.  Coney 
Island,  etc.,  R.  Co.,  131  App.  Dlv.  303, 
115  NTS  633. 

Okl. — Chicago,  etc,  R.  Co.  v, 
Evans.  41  Okl.  411,  136  P  804,  61 
LRANS  608. 

Tex. — Claiborne  v.  Missouri,  etc^ 
R.  Co.,  21  Tex.  Civ.  A.  648.  53  SW 
837,  67  SW  336. 

See  also  supra  SS  1044,  1055. 

[a]  Boy  stealing  ride. — A  boy  rid- 
ing on  the  running  board  of  an  open 
street  car  with  intent  to  ride  free  is 
a  trespasser  to  whom  the  company 
is  not  liable  for  Injury  on-  account 
of  the  conductor's  act.  unless  It  is 
improper,  unnecessarily  dangerous, 
and  the  proximate  cause  of  the  In- 
Jury,  and  done  to  remove  the  boy. 
Prenderville  v.  Coney  Island,  etc.,  R. 
Co..  131  App.  Dlv.  303.  115  NTS  633. 

[b]  Th*  long  oonttnned  practice 
of  boys  In  stealing  rides  on  moving 
street  oars  affords  no  basis  for  re- 
covery by  one  injured  when  so  rid- 
ing, on  the  theory  of  an  Implied  In- 
vitation by  the  street  railroad  com- 

8 any.  Elle  v.  Lewiston,  etc.,  St.  R, 
o.,  112  Me.  178,  91  A  766.  LRA1916C 

104  and  note. 

4.  Renaud  v.  New  Tork,  etc.,  R. 
Co.,  210  Mass.  653,  97  NE  98.  38 
LRANS  689;  Tancey  v.  Boston  El. 
R.  Co.,  205  Mass.  162,  91  NE  202,  187 
AmSR  431,  26  LRANS  1217  and  note; 
Speaks  V.  Metropolitan  St,  R,  Co., 
179  Mo.  A.  311.  166  SW  864;  Du  Bose 
V.  Atlantic  Coast  Line  R.  Co.,  81  S. 
C.  271.  62  SB  265;  Williamson  v. 
Chicago,  etc..  R.  Co..  67  Tex.  Civ.  A. 
502,  122  SW  897. 

[a]  Sinoe  a  oanler  la  held  to  the 
highest  degree  of  oar*  for  the  safety 
of  passengers  consistent  with  carry- 
ing on  Its  business,  the  passengers 
In  order  to  be  entitled  to  such  care 
are  also  bound  to  heed  reasonable 


regulations  made  for  their  conven- 
ience or  security.  Renaud  v.  New 
York,  etc,  R.  Co..  210  Mass.  663,  97 
NE  98.  38  LRANS  689. 

 [b]    irotlos  of  mle  or  reynlstloB.— 

Where  a  passenger  Is  injured,  and  a 
carrier  seeks  to  justify  the  conduct 
of  Its  servants  by  rule.  It  Is  not 
necessary  that  notice  of  the  rule 
shall  be  shown  to  have  been  given  to 
plaintiff.  Renaud  v.  New  York,  etc, 
R.  Co.,  210  Mass.  663.  97  NE  $8,  zi 
LRANS  689. 

.  [c]  One  wbo  boards  a  mowtng 
street  ear  contrary  to  the  street 
railroad  company's  express  rules  iB 
not  a  passenger,  and,  although  he  is 
in  a  position  of  danger,  the  street 
railroad  company's  servants  are 
bound  to  use  only  ordinary  care  to 
avoid  injuring  htm  after  discovering 
his  peril.  Speaks  v.  Metropolitan 
St.  R.  Co.,  in  Mo.  A.  311,  166  SW 
864. 

a.  Ga. — Georgia  R..  etc.  Co.  v. 
Richmond.  98  Ga.  496,  26  SB  666. 

Iowa. — Whibnan  v.  Chicago  Great 
Western  R.  Co.,  171  Iowa  277,  163  NW 

1023. 

N.  J. —Solomon  V.  Public  Service 
R.  Co..  87  N.  J.  L.  284,  92  A  942. 

N.  Y.— Allenxa  v.  Brio  R.  Co..  78 
MISC.  659,  138  NTS  1024. 

Wis. — Otto  v.  Milwaukee  Northern 
R.  Co.,  148  Wis.  64,  134  NW  167. 

Eng.— Harris  v.  Perry,  C1903]  2  K. 
B.  219. 

See  generally  Railroads  t33  Cyc 
765  et.  seq];  Street  Railroads  [36 
Cyc  14*41. 

e.  Killlan  V.  Augusta,  etc,  R.  Co.. 
79  Ga  234,  4  SB  165.  11  AmSR  410; 
Central  of  Georgia  R.  Co.  v.  Bes- 
singer,  17  Ga.  A.  617,  87  SB  920. 

[a]  IHsUnetlon, — The  rule  as  to 
the  liability  of  the  railroad  company 
for  Injury  to  an  employee  of  the 
lumber  company  temporarily  occu- 

f lying  with  Its  own  cars  and  engine 
he  track  of  the  railroad  company 
by  permission  of  the  latter  Is  quite 
different  from  that  as  to  the  lia- 
bility of  railroad  comin.nles  to  pas- 
sengers or  to  the  public  generally. 
Central  of  Georgia  R  Co.  v.  Bes- 
slnger,  17  Go.  A.  617,  87  SB  920. 
^  7.  See  generally  Railroads  [38 
Cyc  696-7341;  Street  Railroads  [36 
Cyc  1468-1471]. 

Cross  vefereaoes; 
Acts  of  fellow  passengers  and  other 
third  persons  see  infra  ifi  1332- 
1334. 

Concurrent  negligence  of  two  car- 
riers see  infra  f  1320. 

Contribution  between  carriers  see 
Contribution. 

Operation  of  road  by  receiver  see 
Railroads  [33  Cyc  7191:  Street 
Railroads  [36  Cyc  1468]. 

Palace  and  sleeping  car  companies 
see  Infra  S  1546. 

8.  Winona  Interurban  R.  Co.  v. 
Wlllfard.  54  Ind.  A.  472,  101  NE  1022; 
Pletoher  V.  Boston,  etc.,  R.  Co..  1 
Allen  (Mass.)  9,  79  AmD  696. 

[a]  Thus,  a  railroad  company  re- 
ceiving on  Its  tracks  the  cars  of  an- 
other company,  placing  them  under 
the  control  of  its  agents  and  serv- 


Por  later  oaaii,  Osrsl^veBts  and  Obaafss  In  the  law  see  cumulative  Annotatlona,  same  title.  pageauiA  note  nunber. 
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not  absolved  from  liability  for  injuries  to  passen- 
gers from  the  dangerous  condition  thereof,  by  rea- 
son of  the  faet  that  the  city  is  in  general  possession 
of  the  bridge  and  attends  to  necessary  repairs."  But 
a  carrier  is  not  liable  for  injuries  to  a  passenger 
from  a  cause  which  is  not  under  its  control  and  in 
respect  to  which  it  owes  no  duty  to  the  passenger/" 
and  hence  it  is  not  liable  where  it  does  not  own  or 
control  the  track  or  car  at  the  time  a  passenger 
thereon  is  injured/^  althoi^h  the  passenger  is  not 
bound  by  a  secret  arrangement  between  the  carrier 
with  which  he  contracts  and  another  carrier,  under 
which  the  other  carrier  has  exclusive  control  of  the 
car  in  which  the  passenger  is  riding,  and  of  which 
arrangement  he  has  no  notice."  One  railroad  com- 
pany does  not  become  liable  for  the  negligence  of 
another  merely  by  reason  of  being  a  stockholder  in 
the  corporation  guilty  of  the  negligent  aet;"  but 
where  one  company  actually  controls  another,  and 
operates  its  line  of  road  as  a  single  system,  and  sells 
tickets  at  the  stations  of  the  subordinate  line  over 
its  system,  the  dominant  company  will  be  liable  for 
injuries  suffered  by  a  passenger  due  to  the  negli- 
gence of  the  subordinate,  although  the  subordinate 
eompany  keeps  -op  its  oorporate  organization.^* 


Where  a  hotel  keeper  provides  a  conveyance  to 
transport  guests  to  and  from  a  railroad  station,  the 
cost  for  which  service  is  included  in  the  cost  of 
accommodations  furnished  to  the  guests,  he  is  liable 
to  a  guest  who  is  injured  through  the  negligence  of 
the  driver  of  the  conveyance,  althoi^h  such  con- 
veyance ia  not  owned  by  the  hotel  keeper." 

A  company  selling  a  ticket  to  a  passenger  is  liable 
for  an  injury  resulting  to  him  through  the  negli- 
gence of  those  operating  the  train,  although  such 
train  is  owned  and  operated  by  a  different  company, 
the  ticket  beii^  receivable  for  passage  thereon 
through  an  arrangement  between  the  two  com- 
panies,^" and  this  has  also  been  held  to  be  true  as 
to  a  carrier  issuing  tickets  in  its  own  name  and 
su^lyii^  them  to  another  carrier  which  sells  them.^^ 

(Connecting  carriers.  While  there  are  some  deci- 
sions to  the  contrary,^^  a  carrier  selling  a  ticket  to 
a  passen^r  over  its  own  and  connecting  lines  is  or- 
dinarily liable  only  for  injuries  to  such  passenger 
caused  by  the  n^Ugence  of  its  own  employees,^"  or 
for  their  negligence  while  operating  its  car  on  the 
connecting  line,"  but  not  for  injuries  occurring  on 
the  line  of  the  connecting  carrier  through  the  negli- 
gence of  the  latter 'a  employees,"  unless  the  contract 


ants,  anci  drawing  them  by  Its  loco- 
motive over  its  own  road  to  their 
place  of  destination  assumes  toward 
the  passengers  coming  on  Its  road  In 
such  cars  the  relation  of  common 
carriers  of  passengers,  and  all  the 
liabilities  incident  to  that  relation. 
Schopman  v.  Boston,  etc..  R.  Corp., 
S  Cush.  (Mass.)  24,  &5  AmD  41. 

9.  Waldman  v.  Brooklyn  Union 
Bl.  R.  Co,,  1S6  App:  Div.  S7(.  120  NTS 
1017. 

10.  rteynolOs  v,  SL  Louis  Sonth- 
western  R.  Co.,  163  Uo.  A.  618,  142 

SW  1097. 

[a]  A  «tr««t  railroad  wUoli  linUds 
a  platform  for  passMifers  aroimd  a 
stamp  placed  by  an  electric  light 
company  In  a  street  is  not  liable, 
on  the  ground  of  maintaining  the 
stump,  to  one  who  hurrying  to  oatch 
a  car  fell  over  It.  Luoaa  v.  St. 
Louis,  etc..  R.  Co.,  174  Mo.  270,  73 
SW  589,  61  LRA  452. 

[b]  Fassagvwar  between  stations. 
—  where  a  passageway  from  a  sta- 
tion of  one  railroad  company  to  a 
station  of  another  company  was  used 
interchangeably  by  the  companies 
and  by  persons  having  business  with 
them,  and  a  person  while  taking  his 
baggage  from  the  station  of  one  of 
the  companies  was  injured  by  a  truck 
of  one  company  obstructing  the  pas- 
sageway, and  the  truck  was  not  on 
the  part  of  the  passageway  which 
the  company  maintained  and  con- 
trolled, and  it  was  not  shown  that 
the  truck  had  been  left  there  by  any 
employee  of  such  company,  because 
of  the  failure  to  show  that  the  com- 
pany owned  or  controlled  alone,  or 
with  the  other  company,  the  place 
at  which  the  truck  was  left,  there 
could  be  no  recovery  against  it. 
Reynolds  v,  St.  Louis  Southwestern 
R.  Co.,  162  Mo.  A.  618,  142  SW  1097. 

11.  Pell  V.  Jollet,  etc.,  R.  Co..  238  111. 
610,  87  NE  642  [aff  142  111.  A.  362]; 
LauKhlln  v.  Mt,  Carmel,  etc..  Tran- 
sit Co.,  241  Pa.  281.  88  A  441;  Hous- 
ton, etc.,  R  Co.  V.  Graves,  (Tex.  Civ. 
A.)  $1  SW  324, 

[a]  ninstratlon. — ^A  street  rail- 
road company  Is  not  liable  for  in- 
juries to  a  passenger  who  had  pur- 
chased a  ticket  from  another  com- 
pany and  was  riding  In  a  car  of  the 
other  company  controlled  by  Its  em- 
ployees, over  a  route  composed  of 
defendant's  line  and  a  portion  of  the 
line  of  the  other  company  under  a 
contract  calling  for  the  operation 
of  such  cars  by  the  other  company. 
lAUghlin  V.  Mt.  Carmel,  etc..  Tran- 
sit Co.,  241  Pa.  281.  88  A  441. 

U.  Pell  V.  Jollet,  etc..  R  Co.,  142 
111.  A.  362  {afr  238  111.  SIC.  87  NE  B42J. 

18.   Hatnewa  v.  Atcliison,  otc,  R. 


Co.,  60  Kan.  11,  B5  P  282;  St.  Louis, 
etc..  R  Co.  V.  Sanford.  <Okl.)  163 

P  650. 

14.  St.  Louis,  eta.  R.  Co.  v.  San- 
ford. (Okl.)  153  P  650. 

15.  Barker  v.  Pollock,  (Sask.)  4 
WeetLR  327. 

18.  Barkman  v.  Pennsylvania  R. 
Co.,  89  Fed.  453. 

"The  railroad  comjDany  selling  the 
ticket  cannot  relieve  itself  from  the 
responsibility  of  exercising  reason- 
able care  for  the  safe  conveyance  of 
the  passenger  by  placing  him  In 
charge  of  another  company.  It  makes 
no  difference  whether  they  carry  the 
passenger  themselves,  or  permit  an- 
other to  do  so,"  Barkman  v,  Penn- 
sylvania R.  Co.,  supra. 

IT.  Mullen  v.  Chester  Tract.  Co.. 
235  Pa.  516,  84  A  429,  42  LKANS  76 
and  note. 

[al  B«Moa  tor  ralSd — "It  is  clear, 
we  think,  that  the  defendant's  lia- 
bility for  the  plalntlfC's  injuries  Is 
the  same  as  though  the  ticket  was 
being  used  and-  the  plalntifE  was  be- 
ing carried  over  a  railway  owned  by 
the  defendant  company.  The  plain- 
tlit  contracted  with  the  defendant  to 
carry  him  over  the  railway  on  which 
he  was  traveling  at  the  time  he  was 
injured  and,  regardless  of  the  real 
ownership  of  the  railway,  It  must  be 
considered,  as  between  the  plaintiff 
and  the  defendant  company,  the 
railway  of  the  defendant.  By  the 
issuance  and  sale  of  the  tickets,  the 
defendant  held  Itself  out  to  the  pub- 
lic that  It  had  the  means  of  trans- 

Sortatlon  and  would,  for  the  specl- 
ed  fare,  carry  passengers  over  this 
route.  It  Is  immaterial  to  the  plain- 
tiff as  to  what  agreement  the  defend- 
ant had  with  t&e  Philadelphia  and 
Chester  Hallway  Company  to  carry 
passengers.  It  Is  not  alleged  that 
the  plaintiff  knew  of  the  existence 
of  any  such  agreement,  and  hence 
Its  terms  cannot  relieve  the  defend- 
ant from  the  performance  of  its  duty 
as  a  carrier  under  Its  contract  with 
the  plaintiff.  In  contracting  for  his 
transportation,  the  plaintiff  knew  the 
defendant  and  no  other  company,  and 
relied  solely  on  the  defendant  to 
carry  him  as  required  by  Its  ticket. 
When  he  entered  the  car  and  the 
conductor  accepted  the  ticket,  the 
plaintiff  became  the  passenger  of  the 
defendant  company,  and  it  was  re- 
sponsible for  his  safe  transportation 
over  the  railway  to  the  destination 
to  which  passengers  were  carried  for 
the  stipulated  fare.  He  Js  not  con- 
cerned with  the  ultimate  responsi- 
bility for  the  negligence  resulting  In 
his  Injuries,  and  need  not  look  be- 
yond the  party  obligating  itself  to 


perform  the  duties  of  a  carrier  in 
transporting  him  to  his  destination. 
There  Is  no  merit  In  the  contention 
that  the  ticket  was  not  sold  to  the 
plaintiff  by  tlie  defendant.  The 
tickets  purchased  by  the  plaintiff 
were  Issued  by  the  defendant  com- 
pany and  In  its  name,  were  given  to 
the  conductors  of  the  other  two  lines 
to  sell,  and  at  the  close  of  each  day 
they  turned  over  the  proceeds  of  the 
sales  and  the  unsold  tickets  to  the 
defendant  company.  The  conductors 
were,  therefore,  the  agents  of  the 
defendant  for  selling  the  tickets,  and 
the  sales  must  be  regarded  as  being 
made  by  the  defendant."  "Mullen  v. 
Chester  Tract.  Co..  236  Pa.  616,  521, 
84  A  429.  42  LRANS  76. 

18.  See  supra  )  1259. 

19.  Pennsylvania  R  Co.  v.  Jones, 
155  U.  S.  333,  15  SCt  13S.  39  L.  ed. 
176;  Brook  v.  Brooklyn  Union  El. 
R  Co.,  148  App.  Div.  668.  133  NYS 
263.    Sec  generally  supra  {  1260. 

SO.  Moss  v.-  Lancaster,  etc.,  R. 
Co..  33  Pa.  Super.  1  [aff  218  Pa.  601. 
67  A  8691;  Oliver  v.  Columbia,  etc.. 
R.  Co.,  65  S.  C.  1.  43  SE  307. 

[a]  Street  railroads. — Where  a 
street  railroad  sells  a  return  ticket 
to  a  point  on  another  railroad  with 
which  It  Is  connected  by  intersecting 
switches  and  connecting  wires,  and 
runs  a  car  operated  by  Its  own  crew 
to  the  point  In  question.  It  will  be 
liable  In  damages  to  a  purchaser  of 
the  ticket  who  Is  injured  by  the  neg- 
ligence of  the  crew  while  the  car  Is 
running  on  the  connecting  line.  Moss 
V.  Lancaster,  etc..  R  Co..  33  Pa. 
Super.  1  [aff  218  Pa.  601,  67  A  869]. 

[b]  "yniti*  two  oonneotlng  rail- 
road oompaiilM  wilts  In  mniilng  an 
•xonrslon  train,  and  the  Initial  com- 
pany uses  two  miles  of  the  track  of 
the  terminal  company  before  sur- 
rendering the  control  of  the  train  to 
the  terminal  company,  the  conductor 
being  an  employee  of  the  initial  com- 
pany, though  moving  his  train  for 
said  two  miles  under  orders  of  the 
owner  of  that  track,  the  Initial  com- 
pany is  liable  for  negligence  re- 
sulting In  injury  to  a  passenger 
until  the  passenger  Is  safely  turned 
over  to  the  terminal  company  at  the 

Eoint  where  the  train  Is  surrendered 
y  the  one  and  accepted  by  the 
other,"  Oliver  v.  Columbia,  etc..  R 
Co.,  65  S.  C.  1.  44,  43  SE  307. 

ai,  Pennsylvania  R.  Co.  v.  Jones, 
155  U.  S.  333.  16  SCt  136.  39  L.  ed. 
176;  Selbels  v.  Northern  Cent,  R 
Co.,  80  S.  C.  133.  61  SE  435,  16  LRA 
NS  1026;  Missouri,  etc.,  R.  Co.  v. 
Harrison.  97  Tex.  611.  80  SW  1189 
[rev   (Civ.  A.)   77   SW   1086J.  See 
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with  the  passenger  is  for  throagh  transportation, 
and  by  which  the  initial  carrier  assumes  liability 
thronghont;"  and  the  fact  that  the  initial  earner  is  a 
Btookholder  in  the  connecting  line  does  not  render  it 
liable  for  the  n^ligenee  of  the  latter 'a  ranployees.^ 
Where  the  initifu  carrier  furnishes  the  ear  in  which 
the  passenger  is  transjtorted  over  the  connecting 
line,  it  is  liable  for  injuries  caused  by  its  negli- 
gently famishing  a  defective  ear,  irrespective  of 
whether  the  injuries  occur  on  its  own  line  or  on  the 
line  of  the  eonnecting  carrier,'*  and  although  its 
contract  with  the  passenger  purports  to  exempt  it 
from  liability  for  tiie  connecting  carrier negli- 
gence.'' But  a  eairier  by  lending  its  car  and  the 
service  of  an  employee  to  a  connecting  carrier  is  not 
liable  for  injuries  to  a  passenger  carried  over  the 
connecting  line,  caused  by  the  connectii^  earner's 
n^ligence,  because  the  compensation  for  such  loan 
is  reckoned  on  the  number  of  fares  collected  by  the 
eonnecting  carrier  on  that  car."  The  connecting 
carrier  ordinarily  is  liable  only  for  injuries  occur- 
ring over  its  own  road  through  the  negligence  of 
its  own  employees."^  It  has  been  held  that,  where 
the  carrier  selling  a  through  ticket  over  several 
roads  acts  as  agent  for  the  others,  all  of  them  are 
liable  for  injuries  caused  by  the  negligence  of  any 
one  of  them.'" 

A  carriflr  using  a  platform  or  station  constracted 
or  controlled  by  another  owes  the  duty  to  its  pas- 
sengers of  keepii^  and  maintaining  it  in.  a  reason- 
ably safe  condition.** 

Owner  of  tientor.  The  owner  of  a  building  at 
the  time  an  elevator  therein  breaks  and  injures  a 
passenger,  because  of  the  negligence  of  the  manu- 

92.  Beamer  v.  Fhlladolphla,  etc., 
R.  Co..  SO  Pa.  Super.  211.  See 
generally  supra  {  1261, 

23.  Mathews  v.  Atohlson,  etc.,  R. 
Co.,  60  Kan.  11,  55  P  282. 

24.  Blatcher  v.  Philadelphia,  etc., 
R.  Co.,  31  App.  <D.  C.)  385,  16  LRA 
NS  991;  Brook  v.  Bro'oklyn  Union 
El.  R.  Co.,  148  App.  Dlv.  668,  133 
NTS  253;  Mlssrourl.  etc.,  R.  Cfo.  v. 
Ryon,  (Tex.  Civ.  A.)  177  SW  525; 
Missouri,  etc..  R.  Co.  v.  Foster,  (Tex. 
Civ.  A.)  87  SW  879. 

ra]  Fnrnlshlitr  det«otlTe  oar  to 
■mpper. — Where  a  shipper  receives 
an  Injury  beyond  the  line  of  the 
initial  carrier,  caused  by  a  defective 
appliance  on  the  car,  even  though 
the  connecting  carrier  Is  charged 
with  the  duty  of  inspecting'  the  car, 
its  failure  so  to  do  will  not  relieve 
the  initial  carrier  from  responsibility 
for  negligence  in  assigning  the  ship- 
per a  defective  car.  Blatcher  v. 
Philadelphia,  etc.,  R.  Co.,  31  App. 
(D.  C.)  385.  16  LRANS  991, 

25.  Missouri,     etc.,     R.     Co,  v. 
Foster,  (Tex.  Civ.  A.)  87  SW  879. 

96.  Wheeler  v.  Hartford,  etc., 
R.  Tramway  Co.,  80  Conn.  661,  69  A 
E36. 

"There  is  no  occasion  to  discuss 
the  cases  which  have  considered  the 
liabilities  assumed  by  railroad  com- 
panies In  an  agreement  in  the  nature 
of  a  trafBc  contract  of  wider  scope 
than  the  one  before  us,  or  the  lia- 
bilities involved  when  a  railroad 
company  operates  its  own  trains  upon 
a  track  owned  and  also  used  by  an- 
other company.  It  is  certain  that 
this  defendant,  by  loaning  Its  car 
and  the  service  or  the  motorman  to 
the  Hartford  Company,  Is  not 
charged  with  liability  for  injuries 
to  the  passengers  of  the  letter, 
caused   by   the   negligence   of  that 


f acturer  in  not  nuking  a  proper  test,  is  liable  for 
the  injuries,  althoi^h  the  building  was  owned  by 
another  at  the  time  the  elevator  was  installed.*' 

[_%  1313]  b.  Oarrier  oi  Contractor.  A  carrier  such 
as  a  railroad  company  may  etmtraet  for  the  con- 
struction of  its  road  by  another  person  without  re- 
tainiiffi  any  control  over  the  manner  of  doing  the 
work;"  and  in  case  of  injuries  occurring  from  tiie 
negligence  or  misconduct  of  a  contractor  or  his 
employees,  the  liability  of  the  carrier  is  determined 
primarily  by  whether  it  had  the  right  to  control  the 
manner  of  doing  the  wo^."*-  If  the  oontraetor  is  an 
independent  confoactor,  the  carrier  will  not  be  liable 
for  his  n^I^ence  or  wroi^ul  acts,*"  unless  the  act 
ia  one  concerning  which  the  carrier  owes  a  dufy  to 
its  passengers  to  see  that  it  is  properly  done."  Nor 
is  the  railroad  company  liable  for  injuries  "to  pas- 
sengers caused  by  the  negligence  of  an  independent 
board  appointed  by  the  state,  and  ova:  whom  the 
railroad  company  has  no  control,  unless  ito  own 
emph^ees  fail  to  exercise  proper  care  to  anticipate 
and  avoid  the  duiger."' 

Operation  of  tn&u  or  cars.  In  case  of  injuries 
to  passei^rs  due  to  ^e  negligence  or  improper 
operation  of  a  train  on  a  road,  or  parts  thereof,  which 
is  being  built  by  construction  contractors,  the  com- 
pany will  not  be  liable  if  the  train  is  ezelusivdy 
controlled  and  operated  by  the  contractor  and  his 
employees,  without  the  carrier 's  knowledge  and 
against  its  prohibition,^  although  the  train  belongs 
to  the  railroad  company  and  was  furnished  to  the 
contractor  as  a  part  of  the  consideration  for  the 
work  done,"^  and  although  the  employees  in  charge 
of  it  were  employed  primarily  by  the  railroad  com- 


company  or  of  Its  servants,  be- 
cause tne  compensation  for  such 
loan  is  a  certain  sum  ascertained 
through  the  number  of  fares  col- 
lected by  the  Hartford  Company 
from  Its  passengers  who  ride  In  that 


car  while  used  by  It  In  the  opera- 
tion of  its  own  line.  The  proposi- 
tion is  self-evident."  Wheeler  v, 
Hartford,  etc.,  R.  Tramway  Co.,  SO 
Conn.  561,  665,  69  A  636. 

27.  International,  etc.,  R.  Co.  v. 
Duncan,  66  Tex.  Civ.  A.  440,  121  SW 
362.    See  generally  supra  I  1262. 

98.  SI  Paso,  eta,  R.  Co.  t.  Lajv- 
don,  B8  Tex.  Ctv.  A.  S97,  124  SW 
744. 

2d.  t-everet  v,  Shreveport  Belt  R, 
Co.,  110  La,  399,  34  S  679;  Houston, 
etc.,  R.  Co.  V.  McCarty,  40  Tex.  Civ. 
A.  364,  89  SW  80G. 

[a]  VaTlUon  In  strMt.^ — A  railroad 
company,  using  as  a  station  a  pa- 
vilion constructed  on  a  street,  is 
liable  to  a  passenger  for  injuries  re- 
ceived from  the  breaking  of  a  rotten 
plank  In  the  steps  leading  to  the 
cars,  whether  the  station  was  con- 
structed by  it  or  not.  Leveret  v. 
Shreveport  Belt  R.  Co.,  110  La.  S99. 
84  S  S79. 

XdabUittos  of  oaman  utaff  same 
■tatloa  faeUltlM  see  Infra  9  fSlS. 

30.  Dlbbert  v.  Metropolitan  Inv. 
Co.,  158  Wis.  69,  147  NW  3,  148  NW 
1095,  I.RA191SD  806  and  note.  312, 
AnnCasl916E  924  and  note.  See  also 
supra  !  1307. 

31.  Cunningham  v.  International 
R.  Co.,  61  Tex.  603,  32  AmR  632.  See 
generally  Railroads  [83  Cyc  698]. 

32.  Cunningham  v.  International 
R.  Co.,  61  Tex.  603,  32  AmR  632.  See 
also  Master  and  Servant  [26  Cyc 
1557]. 

33.  Beckman  y.  Meadvllle,  etc.,  St. 
R.  Co.,  219  Pa.  26,  67  A  988:  Cun- 
ningham V.  International  R.  CO.,  51 
Tex.  603.  32  AmR  632. 

[a]  Olaantng  and  repairing  can^ 
Where  a  traction  company  agreed 
with  defendant  company  to  clean  and 
repair  its  cars,  the  traction  company 
was  an  Independent  contractor,  and 
It,  and  not  defendant,  was  liable  to  a 
passenger  on  one  of  defendant  com- 
pany's cars  for  the  negligence  of  the 
servants  of  the  traction  company. 


Beckman  v.  Meadvllle,  etc.,  St.  R.  CtK, 
219  Pa.  26,  67  A  983. 

84.  Englert  v.  New  Orleans  R., 
etc.,  Co.,  128  La.  473,  64  S  965;  Chi- 
cago, etc..  R.  Co.  V.  Rhodes,  36  Tex. 
Civ.  A.  432,  80  SW  869;  Common- 
wealth Cent.  R.  Co.  V.  Sanger,  15 
Gratt.  (56  Va.)  230;  Carrlco  v.  West 
Virginia  Cent.,  etc..  R.  Co..  39  W.  Va. 
86.  19  SE  671,  24  LRA  60. 

ta]  Supplying  can  with  gaS/ 
ere  a  carrier  entered  Into  a  con- 
tract with  a  Kasllght  company  to  sup- 
ply the  carrier's  cars  with  gas,  and 
while  a  servant  of  the  gaslight  conn- 
pany  was  filling  a  gas  tank  on  one  of 
the  cars  of  a  train  In  which  plaintiff 
was  a  passenger  an  explosion  of  gaa 
occurred  by  which  plaintiff  was  In- 
jured through  the  failure  of  the  gaa 
company's  employee  to  shut  off  the 
gas,  either  through  his  negligence  or 
By  reason  of  the  defective  condition 
or  the  valve  of  the  car,  the  gas  com- 
pany and  the  carrier  were  both  liable 
for  plaintiff's  Injuries.  Chicago,  etc., 
R.  Co,  V.  Rhodes,  85  Tex.  Civ.  A.  432, 
80  SW  869. 

36.  New  York,  etc.,  R.  Co.  v. 
Baker,  98  Fed.  694,  89  CCA  237,  50 
LRA 

[a]  Blarating  tracks. — Where  an 
act  of  the  legislature  required  the 
elevation  of  tracks  and  created  a 
municipal  board  which  was  given  en- 
tire charge  of  the  work,  and,  while 
the  work  was  being  done,  through 
the  negligence  of  the  employees  of  a 
contractor  under  the  board,  a  derrick 
was  permitted  to  swing  over  one  of 
the  tracks,  and  struck  a  car  in  a 
passing  train  injuring  a  passenger 
therein,  the  railroad  company  was 
not  liable  therefor,  unless  its  own 
employees  failed  to  exercise  proper 
care  to  anticipate  or  to  avoid  such 
danger.  New  York,  etc.,  R.  Co.  v. 
Baker.  98  Fed.  694,  39  CCA  287,  50 
LRA  201. 

36.  Cunningham  v.  International 
R.  Co..  61  Tex.  503.  82  AmR  682. 

37.  Cunningham  v.  International 
R.  Co.,  61  Tex.  603,  88  AmR  632. 


For  later  eaaas,  deralevtaMta  and  ehaafM  In  the  law  see  oumnlatlve  Annotations,  aama  title,  pav*  an^  note  number. 
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pany."  But  the  eaxiier'a  obli^tion  to  transport 
its  passengers  safelj  cannot  be  sMfted  from  itself 
Inr  delation  to  an  independent  eontraetor;"*  and 
if  it  permits  a  contractor  to  exercise  its  franchises 
by  mnnmg  truna  for  general  traffic  on  the  road 
which  he  is  constracting  or  repairii^,  it  will  be 
liable  for  injuries  to  passengers  cansed  by  the  neg* 
ligence  of  the  contractor 's  employees  in  operating 
audi  trains.*" 

[$  1314]  c.  Oaxitor  or  Charterer.  Where  a  carrier 
charters  its  train,  cars,  or  other  vehicles  to  private 
persons,  it  is  liable  for  injuries  to  passengers  caused 
by  the  n^ligence  of  its  employees  in  operating  the 
same  if  under  their  control;"  and  it  is  also  liable 
for  the  n^ligence  of  such  private  persons  if  It  per- 

38.  Cunnlngrham   v.  International 
R.  Co..  51  Tex.  EQ3,  S2  AmR  632. 

39.  Barrow   SS.  Co.  v.  Kane,  SS 
Fed.  187,  31  CCA  452. 

40.  Chattanooga,  etc.,  R.  Co.  v. 
Llddell,  85  Ga.  482.  11  SE  868,  21 
AmSR  169:  Lakln  v.  Willamette  Val- 
ley, etc.,  R.  Co..  18  Or.  436,  11  P  68. 
57  AmR  26;  Cogswell  v.  West  St., 
etc..  R.  Co^  5  Wash.  46.  31  P  411. 
See  generalnr  Railroads  [33  Cyc  699]. 

A  railroad  company  "may  contract 
for  the  constmctlon  of  Its  road,  but 
It  cannot  escape  liability  for  injuries 
to  paaaenvers  caused  by  the  neerli- 
grence  of  another  which  It  permits  or 
allows  to  use  Its  roEid  for  the  pur- 
poses of  traffic.    In  Buch  case,  as  re- 

Srda  the  public,  those  who  operate 
e  road  must  be  regarded  as  the 
asanta  of  the  corporation.  This  doc- 
trine is  In  accordance  with  sound 

Eubllc  policy:  for  it  would  certainly 
e  asraLnBt  the  public  interest  to 
allow  corporations,  invested  by  the 
state  with  Important  franchises  and 
privileges,  ana  Incorporated  to  dls- 
charge  a  public  duty  as  well  as  to 
subserve  a  private  beneflt,  to  shirk 
Its  responsibilities,  or  shift  Its  duties 
and  liabilities  to  other,  perhaps  irre- 
sponsible, parties.  Bxcept  as  author- 
ised by  statute,  it  cannot  relieve  It- 
self from  responsibility  for  the 
exercise  of  its  corporate  powers  and 
franchises."  Lafcln  v.  Willamette 
Valley,  etc..  R.  Co..  13  Or.  436,  441, 
11  P  68,  57  AmR  25. 

[a]  tUastratlonsv— (1)  Where  a 
railroad  company  permits  a  construc- 
tion company  to  operate  the  road  and 
to  receive  the  earnlnsrs  thereof  for  a 
certain  time,  the  railroad  company 
will  still  be  liable  for  any  Injury  oc- 
curring through  the  negligence  of 
the  construction  company  In  carry- 
ing passengers.  Chattanooga,  etc.,  R. 
Co.  V.  Llddell.  86  Ga.  482,  11  SE  853. 
21  AmSR  169.  (2)  Although  under 
the  contract  for  the  construction  and 
equipment  of  an  electric  railroad  line 
the  construction  company  agrees  to 
operate  the  road  satisfactorily  for 
ten  days  before  payment  for  the 
equipment,  still,  where  during  that 
time  regular  passenger  cars,  manned 
with  the  usual  help,  and  on  which 
the  public  are  invited  to  take  pas- 
sage at  the  usual  fare,  are  run,  the 
railroad  company  Is  responsible  for 
an  accident  to  a  passenger  occa- 
sioned by  negligence  in  the  operation 
of  the  cara.  Cogswell  v.  west  St., 
etc,  R.  Co..  6  Wash.  46.  81  P  411. 

41.  U.   S. — Texas,  etc.,  R.  Co.  v. 
lAtfey,  185  Fed.  225,  107  COA  331. 

Ark. — ^Tezarkana,  etc.,  R.  Co.  v. 
Anderson,  6?  Ark.  123,  53  SW  673. 

Mich. — Cuddy  V.  Horn,  46  Mich. 
696.  10  NW  32.  41  AmR  178. 

N.  C— White  v.  Norfolk,  etc.,  R. 
Co.,  115  N,  C.  681,  20  SE  191,  44  Am 
SR  489 

B^W--— Skinner  v.  London,  etc.,  R. 
Co.,  5  Exch.  787,  155  Reprint  345. 

[al  A  oominon  oanier  with  powar 
to  UM  stMunboats  aa  weu  as  trains 

is  liable  as  a  carrier  to  a  passenger 
on  one  of  Its  boats,  although  the 
boat  la  at  the  time  let  for  an  excur- 
sion, where  It  also  lets  the  crew 
which  Is  still  In  Its  pay  and  subject 
to  be  discharged  or  changed  by  It; 
and  this  llabUlty  of  the  carrier  is 


mits  them  to  operate  the  train  or  car.*^  The  ehsr- 
terer  is  also  liable  to  its  passengers  for  the  n^li- 
gence  of  the  carrier.^ 

[i  1316]  d.  Oaizto  Fennittinc  Use  of  Boad  or 
Train  by  Another.^  It  is  well  settled  that  the  com- 
pany to  ii4iioh  the  franchises  for  the  operation  of  a 
railroad  or  street  railroad  is  granted  by  the  state 
or  municipality  cannot,  without  l^slative  or  mu- 
nicipal authority,  farm  out  its  franchises,  or  permit 
by  lease,  license,  or  otherwise,  another  company  or 
person  to  use  them,  so  as  to  avoid  liability  to  pas- 
seng^  for  injuries  sustained  throi^h  the  n^ligent 
exercise  of  such  franchises.^  Where  such  a  com- 
pany owning  a  road  permits  another  company  to 
use  the  same,  the  latter  must  he  deemed  to  do  so 


not  affected  by  the  fact  that  the 
boat  Is  let  to  run  between  points  not 
on  the  carrier's  regular  lines.  White 
V.  Norfolk,  etc.,  R.  Co.,  116  N.  C.  631, 
20  SE  191,  44  AmSR  489.  See  also 
Cuddy  V.  fiorn,  46  Mich.  696,  10  NW 
32,  41  AmR  178  (negligent  naviga- 
tion of  chartered  steamboat). 

[b]  Sxonxsloa  train. — The  fact 
that  the  excursion  train  from  which 
a  passenger  Is  crowded  and,  as  a  re- 
sult, killed,  is  chartered  by  a  private 
person  does  not  relieve  the  company 
from  liability  for  the  death,  where 
its  employees  are  In  charge  of  the 
train,  and  the  charter  contract  au- 
thorizes the  conductor  to  prevent 
overcrowding.  Texas,  etc,  R.  Co.  v. 
Lacey,  186  Fed.  2t6.  107  CCA  SSI. 

42.  Ky. — Chesapeake,  etc.,  R.  Co. 
V.  Osborne,  97  Ky.  112.  SO  SW  21,  16 
KyL  815,  63  AmSR  407. 

La. — Clerc  v.  Morgan's  Louisiana, 
etc.,  R.,  etc.,  Co.,  107  La.  370,  31  S 
886.  90  AmSR  319. 

MO. — ^Estes  v.  Missouri  Pac  R.  Co., 
110  Mo.  A.  726.  86  8W  627. 

S.  C. — ^Kirkland  v.  Charleston,  etc., 
R.  Co..  79  S.  C.  273,  60  SE  668,  128 
AmSR  848,  16  LRANS  426  and  note. 

Tex. — Collins  v.  TexaSLetc,  R.  Co.. 
15  Tex.  Civ.  A.  169,  39  8W  643. 

[a]  xeasons  fbr  znla. — (1)  The 
same  reason  that  prevents  a  carrier 
from  absolving  itself  from  liability 
by  leasing  its  road  applies  "in  cases 
where  the  railroad  company  lets  or 
hires  its  trains  or  coaches  or  engines 
to  another  corporation,  company  or 
person  for  a  day  or  trip."  Collins  v. 
Texas,  etc.,  R.  Co.,  15  Tex.  Civ.  A. 
169,  171,  89  SW  648  (where  the  court 
further  said:  "We  can  perceive  no 
difference  In  the  duties  of  the  rail- 
road company  to  the  public,  in  case 
it  sells  the  tickets  to  each  passenger, 
and  in  the  case  where  it  gives  or 
sells  this  privilege  of  Issuing  tickets 
to  any  other  corporation  or  person. 
The  State  has  granted  It  the  right  to 
exercise  all  the  powers  and  privi- 
leges of  a  railroad  corporation, 
which  In  some  Instances  very  nearly 
approach  sovereignty,  and  It.  In  turn, 
is  bound  to  the  public  to  see  that 
passengers  on  Its  trains  and  in  its 
coaches  are  protected  In  their  rights 
as  such,  regardless  of  who  may  sell 
the  tickets  or  collect  the  fares.  The 
duty  Is  one  of  which  they  cannot  re- 
lieve themselves,  by  contract  or 
otherwise,  without  the  consent  of  the 
Legislature").  (2)  "A  railroad  com- 
pany cannot  be  permitted  to  place  a 
car  on  one  of  Its  tracks  In  the  hands 
of  parties  who  do  not  know  or  ap- 
preciate the  danger  of  doing  or  not 
doing  certain  acts,  which  it  was  the 
duty  of  the  party  having  control  or 
charge  of  the  car  to  know,  and  es- 
cape liability  for  his  negligent  acts 
on  the  ground  that  the  car  was  not 
under  its  control,  and  it  Is  respon- 
sible for  the  faults  of  those  Into 
whose  hands  it  permitted  the  car  to 
pass."  Clerc  v.  Morgan's  Louisiana, 
etc,  R..  etc,  Co.,  107  La.  370.  379,  81 
S  8S6,  90  AmSR  819. 

[b]  Sxonrsion  ttala. — (1)  Where 
a  railroad  company  hires  Its  trains 
to  an  association  for  an  excursion, 
the  association  selling  the  tickets  to 
the  passengers,  the  rallnoad  company 
is  liable  as  a  carrier  to  passengers 


on  the  train,  Collins  t.  Texas,  etc, 
R.  Co..  15  Tex.  Civ.  A.  189,  89  SW 
643.  (2)  A  railroad  company  Is  liable 
for  the  acts  of  the  charterer  of  a 
train  for  an  excursion  In  forcibly 
ejecting  from  the  steps  of  the  ex- 
cursion train  a  person  who  held  a 
ticket  issued  by  the  railroad  com- 
pany. Chesapeake,  etc.,  R.  Co.  v. 
Osborne,  97  Ky.  112.  30  SW  21,  16 
KyL  816.  53  AmSR  407. 

[c]  Oontrol  of  trata. — A  state- 
ment on  plaintiff's  ticket  that  it  waa 
issued  by  a  certain  person,  "excur- 
sion agent,  Kansas  City,"  does  not 
justify  an  inference  that  the  excur- 
sion agent  was  In  charge  of  the  train 
on  which  plaintiff  was  a  t>a8senKer; 
but,  on  the  contrary,  it  Indicates 
that  the  ticket  was  sold  by  a  pe»on 
who  was  defendant's  agent  for  the 
sale  of  excursion  tickets.  Estes  t. 
Missouri  Pac.  R.  Co..  110  Mo.  A.  78B, 
85  SW  627. 

48.  American  Bxpress  Co.  v. 
Ogles,  36  Tex.  Civ.  A.  407,  81  8W 
1023. 

[a]  ZUaatratliHi, — ^Where  an  ex- 
press company  obtained  a  train  of 
cars  and  an  engine  from  a  railroad 
for  the  purpose  of  making  a  par- 
ticular shipment  of  stock,  no  paa- 
sengers  being  carried  except  the 
owners  of  the  stock  and  their  em- 
ployees, and  the  shipment  being  ac- 
companied by  the  messenger  of  the 
express  company,  although  the  train 
was  operated  by  the  servants  of  the 
railroad,  the  railroad  was  the  mere 
agent  of  the  express  company  for 
the  transportation  and  forwarding  of 
the  stock,  and  the  express  company 
was  liable  for  the  railroad's  negli- 
gence. American  Express  Co.  v. 
Ogles,  36  Tex.  Civ.  A.  407,  81  SW 
1023. 

44.    Orosa  rafersucsci 

Lessor  or  lessee  see  infra  Si  1317, 

1318. 
Use  of  train  by: 

Charterer  see  supra  S  1314. 

Contractor  see  supra  f  1313. 

46.  Ga. — Gregory  v.  Georgia  Granite 
R.  Co..  132  Ga.  587.  64  SE  686;  Heinz 
v.  Savannah,  etc.,  R.  Co.,  114  Ga.  678, 
40  SE  710. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Johnson.  168  Ky.  361,  182  SW  214, 
LRA1916D  614. 

La.— 'Muntz  v.  Algiers,  etc.,  R.  Co., 
Ill  La.  428,  35  S  624,  100  AmSR  49S, 
64  LRA  22^. 

Nebr. — Chollette  v.  Omaha,  etc,  R. 
Co..  26  Nebr.  159,  41  NW  1106,  4 
LRA  135. 

Wash. — Cogswell  v.  West  St.,  etc., 
R.  Co..  5  Wash.  46,  31  P  411. 

See  generally  Railroads  [33  Cyc 
696];  Street  Railroads  [36  Cyc  1468]. 

[a]  "It  is  a  wau  •stahUsh«S  pzln- 
ctpls  of  the  law  governing  common 
carriers  which  obtain  certain  rights 
or  franchises  from  the  public  by 
either  special  or  general  legislation 
on  the  part  of  the  state  or  municipal 
corporations,  and  upon  whom  In  re- 
turn therefor  are  cast  the  burden  of 
certain  duties,  that  they  cannot  by 
means  of  any  lease  or  other  contract 
for  the  operation  of  their  means  of 
transportation  or  the  management 
and  control  of  their  tracks  and  right- 
of-way   relieve  themfielves  from  11a- 
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as  its  agent  ;^  and  hence  it  will  be  liable  for  injuries 
to  passengers  due  to  the  actionable  negligence  of  the 
latter  while  usii^  the  road,*'  regardless  of  the  con- 
tract arrangement  between  the  two  companies.*" 
Thus,  where  a  railroad  company  allows  the  trains  of 
another  company  to  run  over  its  tracks,  it  is  re- 
sponsible to  the  passei^ers  on  its  own  trains  in  the 
same  manner  as  if  all  the  trains  belonged  to  itself,*" 
and  it  is  liable  for  injuries  to  such  passengers, 
although  they  result  wholly  from  the  negligence  of 
the  other  company.'^  But  it  has  been  held  that  it 
is  not  80  liable  for  injuries  to  passengers  on  the 
trains  of  the  other  company/^  unless  they  result 
from  n^ligence  in  not  properly  maintaining  the 
trackfi."'' 

[$  1316]  6.  Carrier  Using  Other  Scad.  A  rail- 
road or  a  street  railroad  company  using  the  road 
of  another  company  is  held  to  the  same  degree  of 
eare  in  its  use  as  if  it  owned  the  road"  and  is  liable 
for  any  n^ligence  or  misconduct  on  the  part  of  its 
own  employees  while  under  its  control  and  in  the 


conduct  of  its  business,^  although  such  company 
does  not  own  the  train  which  its  employees  are  oper- 
ating," and  although  the  agreement  or  arrai^ment 
under  which  it  uses  the  other  road  is  ill^al."  Thus 
such  company  is  liable  for  the  negligence  of  its  own 
employees  in  the  operation  of  its  trains  over  the 
roE^d,  thereby  injurit^  passengers  on  the  trains  of 
the  other  company,"  notwithstanding  its  trains 
are  operated  under,  and  subject  to,  the  rules  and 
orders  of  the  company  owning  the  road,  if  its  em- 
ployees are  guilty  of  acts  of  negligence  independent 
of,  and  not  attributable  to,  the  orders  under  which 
they  are  run;'^  but  such  company  will  not  be  liable 
if  its  employees  and  trains,  and  aJl  their  movements, 
are  at  the  time  under  the  absolute  and  exclusive 
control  of  the  company  owning  the  road.^  A  rail- 
road company  op^ratii^  its  trains  over  the  road  of 
another  company  is  liable  to  its  own  passengers  for 
the  neg^^ence  of  the  other  company  or  its  em- 
ployees, and  it  is  also  liable  for  damages  to  its 
passengers  by  reason  of  defects  in  the  road  of  sudi 


the  public  law  or  for  torts  committed 
by  Uielr  lessees  or  the  parties  with 
whom  they  specially  contract."  Cogs- 
well T.  West  St..  etc.,  n.  Co.,  6  Wash. 
46,  SI,  i\  P  411. 

46.  Murr&7  v.  liShlfh  Valley  R. 
Co.,  66  Conn.  Sl2,  S4  A  606.  62  LRA 
6SS. 

"A  railroad  company  entering  Into 
contract  relations  wltn  another  com- 
pany, by  which  the  safety  of  its  own 
passenffers  may  be  affected,  ts  held 
to  have  made  the  other  company  In 
this  respect  Its  own  ayent."  Murray 
V.  LehlBh  Valley  R.  Co.,  68  Cona  S12. 
619.  34  A  606.  82  LRA  669. 

47.  Keep  v.  Indianapolis,  etc.,  R. 
Co..  10  Fed.  464,  3  McCrary  602: 
Hurray  v.  Lehigh  Valley  R.  Co..  66 
Conn.  612,  64  A  506,  32  L.RA  639: 
Chicago,  etc.,  R.  Co.  v.  Newell,  212 
111.  882,  72  NB  416  iaSt  118  III.  A. 
263,  and  app  dism  198  U.  S.  679  mem, 
26  set  801  mem,  49  L.  ed.  1171 
mem]:  Chicago,  etc.,  R  Co.  v,  Heech, 
163  lit.  305,  45  NE  290  [aft  59  111.  A. 
69];  Peoria,  etc.,  R.  Co.  v.  Lane,  83 
111.  448;  Smith  v.  Chicago,  etc.,  R. 
Co.,  163  111.  A.  476;  Chicago  Terminal 
Transfer  R.  Co,  v.  Young,  118  111.  A. 
226;  Chicago,  etc.,  R.  Co.  v.  Newell, 
113  111.  A.  263  [aft  212  III.  332,  72 
NE  416];  Ricketts  v.  Chesapeake, 
etc.,  R.  Co..  33  W.  Va.  483.  10  8E  801, 
26  AmSR  901,  7  LRA  354.  See  gener- 
ally Railroads  [33  Cyc  710];.  Street 
Railroads  [36  Cyc  1469]. 

ia]  If  a  domsstlo  corporation  par- 
mits  a  foreign  corporation  to  nm 
trains  over  its  road  as  a  part  of  a 
through  line,  the  domestic  corpora- 
tion will  be  liable  for  injuries  sus- 
tained by  paasengers  on  the  portion 
of  its  road  so  used,  and  caused  by 
the  negligence  or  misconduct  of  the 
servants  of  the  foreign  corporation. 
Ricketts  V.  Chesapeake,  etc.,  R.  Co., 
33  W.  Va.  433,  10  SB  801,  26  AmSR 
901.  7  LRA  354. 

[b]  Where  one  railroad  company 
depends  on  anothsr  for  motiTe  power, 
negligence  of  the  second  in  the  oper- 
ation of  the  train  will  be  chargeable 
to  the  first.  Keep  v.  Indianapolis, 
etc.,  R.  Co.,  10  Fed.  454,  3  McCrary 
302. 

46.  Chicago,  etc.,  R.  Co.  v.  Newell. 
113  111.  A.  263  [aft  212  111.  332,  72 
NB  416]. 

48.  Illinois  Cent,  R.  Co.  v.  Barron, 
6  Wall.  <U.  S.)  90,  18  L.  ed.  591  [aft 
2  F.  Caa.  No.  1.053,  1  Biss.  483]; 
BIddle  V.  Riley,  118  Ark.  206,  176  SW 
134.  LRA1915F  992;  McElroy  V. 
Nashua,  etc.,  R.  Corp.,  4  Cuah. 
(Mass.)  400.  50  AmD  794. 

[a]  Vsgllffeut  manaffsmsnt  of 
•mtolws. — A  railroad  company  Is  re- 
sponsible for  an  Injury  sustained  by 
a  passenger  on  its  cars,  in  conse- 
QUence  of  the  careless  management 
of  a  switch  by  which  another  rail- 
road connects  with  and  enters  Its 


road,  although  the  switch  is  pro- 
vided by  the  other  road  and  attended 
by  one  of  Its  servants,  at  its  expense. 
McBIroy  v,  Nashua,  etc.,  R.  Corp.,  4 
Cusb.  (Mass.)  400,  50  AmD  794. 

80.  Denver,  etc.,  R.  Co.  v.  Roller, 
100  Fed.  788.  41  CCA  22,  49  LRA  77; 
Maumee  Valley  R.,  etc.,  Co.  v,  Mont- 
gomery, 81  Oh.  St.  426.  91  NB  181, 
136  AmSR  802,  26  LRANS  687  and 
note. 

"The  elements  of  care  involved  In 
the  contract  of  carriage  embrace  all 
conditions  which  affect  the  pas- 
senger's safety.  They  extend  to  the 
permitted  use  or  occupation  of  the 
carrier's  track,  not  less  distinctly 
than  to  the  condition  of  the  track, 
or  to  the  operation  of  the  carrier's 
own  cars.  No  principle  is  suggested 
which  would  afford  Immunity  to  the 
owning  carrier  from  the  liability  for 
the  negligence  of  its  licensee  in  a 
case  of  this  character."  Maumee 
Valley  R.,  etc.,  Co.  v.  Montgomery, 
81  Oh.  St.  426.  429,  61  NE  181.  186 
AmSR  802,  26  LRANS  987. 

[a]  OoUidoii. — A  carrier  is  liable 
to  Its  passenger  for  an  Injury  re- 
ceived In  a  collision  between  its  car 
and  the  car  of  another  carrier  which 
it  permits  Jointly  to  use  Its  track, 
although  the  collision  results  wholly 
from  the  negligence  of  the  other  car- 
rier. Maumee  Valley  R.,  etc.,  Co.  v. 
Montgomery.  81  Oh.  St.  426.  91  NE 
181,  135  AmSR  802,  26  LRANS  987 
and  note. 

61.  Louisville,  etc..  R,  Co.  v.  Lin- 
ton, 43  Ind.  A.  709,  88  NB  532;  Murch 
V.  Concord  R.  Corp..  29  N.  H.  9,  61 
AmD  631;  Sias  v.  Rochester  R.  Co.. 
169  N.  Y.  118,  62  NE  132,  56  LRA 
850;  Beckman  v.  Meadvllle,  etc.,  St. 
R.  Co.,  219  Pa.  26,  67  A  983. 

[a]  Condition  of  place  for  board- 
ing trains -The  company  owning  a 
railroad  is  not  liable  for  injuries  to 
a  person  about  to  board  a  freight 
train,  as  a  passenger  of  another  com- 
pany using  the  road,  where  such  In- 
juries are  caused  by  the  condition 
of  the  roadbed  at  such  place,  if  it 
was  not  the  uaual  place  for  the  re- 
ception of  passengers  and  was  suffi- 
ciently safe  and  suitable  for  the 
ordinary  purposes  of  freight  trains. 
Murch  v.  Concord  R.  Corp..  29  N.  H. 
9.  61  AmD  631. 

63.  Gregory  v.  Georgia  Granite  R. 
Co..  132  Ga.  687.  64  SE  686;  Central 
R.,  etc.,  Co.  V.  Phlnazee.  93  Ga.  488. 
21  SB  66;  Central  of  Georgia  R.  Co. 
V.  Bessinger,  17  Ga.  A.  617,  87  SB 
920;  Louisville,  etc.,  R.  Co.  v.  Lin- 
ton, 43  Ind.  A.  709,  88  NE  532. 

63.  Murray  v.  Lehigh  Valley  R. 
Co,,  66  Conn.  512,  519,  34  A  506,  32 
LRA  539;  Eaton  v.  Boston,  etc.,  R. 
Co.,  11  Allen  (Mass.)  500.  87  AmD 
730. 

"If  the  company  operates  Its 
trains  over  the  road  of  another  com- 


f any.  It  must  see  and  know  that  the 
rack  is  In  good  and  safe  condition, 
and  that  the  trains  of  the  other  com- 
pany are  80  ordered  as  not  to  Inter- 
fere with  the  full  discharge  of  its 
own  duty  to  its  own  passengers;  be- 
cause such  trains  would  be  a  dan- 

gsr  against  which  It  would  be  bound 
)  provide."    Murray  t.  Iiehlsh  Val- 
ley R.  Co..  supra. 

[a]  Statatsa  relating  to  the  lla- 
blllty  of  railroad  companies  which 
are  authorized  to  use  the  same 
tracks  as  between  themselves  do  not 
affect  the  common-law  liability  of 
each  with  respect  to  third  persons. 
Eaton  V.  Boston,  etc.,  R.  Co..  11  Al- 
len (Mass.)  500,  87  AmD  730. 

64.  Chesapeake,  etc.,  R.  Co.  v. 
Howard,  178  U.  S.  163,  20  SCt  880, 
44  L.  ed.  1016  [aff  14  App.  (D.  C.) 
'262];  Louisville,  etc.,  R.  Co.  v.  Lin- 
ton, 43  Ind.  A.  709,  88  NB  632; 
Blum  en  thai  v.  Brooklyn  Union  EL  R. 
Co.,  168  App.  Dlv.  658,  143  NTS  811: 
Missouri,  etc.,  R.  Co.  v.  Stone,  68 
Tex.  Civ.  A.  480,  126  SW  587. 

[a]  A  oarrler  is  responsible  for 
the  movement  of  its  paasengec 
ooaohas,  whether  operating  them  on 
its  own  track  or  on  that  of  another 
railroad;  and  where  a  coach  occu- 
pied by  passengers  Is  violently 
■truck  by  the  carrier's  own  cars  or 
locomotives  or  by  those  of  the  road 
with  which  It  la  associated  in  the 
use  of  the  track.  It  is  liable  for  In- 
juries to  passengers  caused  thereby. 
Missouri,  etc.,  R.  Co.  v.  Stone,  B8 
Tex.  Civ.  A.  480,  125  SW  587. 

[b]  Oarrylng  otiur  road's  paasn- 
ffers.«— The  facts  that  defendant  rail- 
road company,  by  a  contract  with  an- 
other company,  was  bound  to  carry 
the  lattere  passengers  on  defend- 
ant's trains  over  a  part  of  sucb 
other  company's  road,  in  considera- 
tion of  being  permitted  to  run  its 
trains  over  it,  and  that  the  other 
company  received  the  receipts  from 
its  passengers  carried  by  defend- 
ant's trains,  would  not  relieve  de- 
fendant from  its  duties  as  a  common 
carrier  toward  such  passengers. 
Louisville,  etc.,  R,  Co.  v.  Linton,  43 
Ind.  A.  709,  88  NE  532. 

65.  Eaton  v.  Boston,  etc.,  R.  Co., 
11  Allen  (Mass.)  500,  87  AmD  730. 

66.  Chesapeake,  etc..  R.  Co.  v. 
Howard.  178  U.  S.  153,  20  SCt  880, 
44  L.  ed.  1016  [alt  14  App.  (D.  C.) 
262]. 

67.  Chicago,  etc.,  R.  Co.  T.  Poa- 
ten,  69  Kan.  449,  53  P  466. 

68.  Chicago,  etc..  R.  Co.  v.  Pos- 
ten.  69  Kan.  449,  63  P  465. 

69.  Smith  V.  St.  Louis,  etc.,  R. 
Co.,  85  Mo.  418,  55  AmR  380. 

eo.  Brady  v.  Chicago,  etc.,  R.  Co., 
114  Fed.  100,  62  CCA  48.  57  LRA  712; 
Chaffe  V.  Consolidated  R.  Co..  196 
Mass.  484,  82  NB  497;  Frasler  t. 
New  Tork,  etc.  R  Co.,  180  Mass. 


For  latsr  eaasti  darslopmaBta  and  «kaaCM  in  the  law  see  eumulatlve  Annotations,  aams  title,  passMd  note  nitmbar. 
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other  company  so  used  by  it  which  might  have  been 
discovered  by  the  exercise  of  due  care.*'' 

Liability  for  defects  in  cars  used  bnt  not  ovned 
by  carrier.  Where  a  carrier  of  passengers  by  rail- 
road uses  cars  which  belong  to  another  company,  it 
will,  by  reason  of  its  obligation  to  provide  adequate 
and  sv^cient  vehicles  for  safe  conveyance,  be  liable 
for  accidents  arising  from  such  defects  in  the  cars 
as  arc  discoverable  on  a  careful  and  thfunugh 
examination.'' 

[$  1317]  f.  Lessor  or  Lessee— (1)  UabiUty  of 
Lessor.  The  question  whether  a  railroad  or  a  street 
railroad  company  leasing  its  road  to  another  com- 
pany is  liable  for  injuries  to  passengers  resulting 
from  the  n^ligence  of  the  lessee  is  one  on  which 
there  is  a  great  diversity  of  judicial  opinion.''  As 
a  general  rule  a  railroad  company  or  a  street  rail- 
road company  eannot,  without  l^islative  or  munici- 
pal anthori^,  diveet  itself  of  any  of  its  duties  or 


liabilities  to  passengers  incident  to  the  maintenance 
and  operation  of  its  road,  by  leasing  the  road  to 
another;"  and  lienee  if  the  lease  is  not  given  under 
such  authority,  the  lessor  remains  liable  to  pas- 
sengers for  the  n^ligence  or  misconduct  of  the 
lessee  in  the  operation  of  the  road."  And  in  a  few 
cases  it  has  been  stated  broadly,  without  express 
reference  to  whether  the  lease  was  authorized  or 
not,  that  the  lessor  is  liable  for  injuries  caused  by 
negligence  of  the  lessee."  The  lessor  is  liable  for 
injuries  occurring  in  the  operation  of  its  road  by 
the  lessee,  where  the  road  is  being  operated  in  the 
name  of  the  lessor and  regardless  of  the  effect  of 
a  lease  in  ordinary  eases,  if  the  lessor  retains  a 
control  over  the  operation  of  the  road  it  will  be 
liable  for  injuries  resulting  through  such  opera- 
tion."" The  lessor  of  a  steamboat,  not  being  a  quasi 
public  corporation  and  having  received  no  sjMecial 
inivil^es  or  benefits  from  the  state,  is  not  liable 


427,  fi2  NE  731:  Qreat  Western  R. 
Co.  V.  Blake,  7  H.  &  N.  887,  IBS  Re- 
print 773,  6  SRC  43X.  But  aee 
Spravue  v.  Smith,  29  Vt  421,  70 
AmD  424  (holding  that  a  railroad 
eompanr  uslne  the  road  of  another 
Is  not  liable  for  Injuries  due  solely 
to  the  negligence  or  the  servants  of 
the  company  owning  the  road  In  the 
operation  of  the  trains  of  that  com- 
pany). 

[a]     "Tbe  raMon  for  tUa  mle  la 

that  the  carrier  contracts  with  the 

fiassengers  and  shippers  to  carry 
hem  and  their  property  with  reason- 
able safety,  and  the  failure  so  to  do 
Is  equally  a  breach  of  this  contract, 
whether  it  results  from  negligence 
In  the  discharge  of  the  duties  of  the 
master  or  of  those  of  the  servants." 
Brady  v.  Chicago,  etc.,  R.  Co.,  114 
Fed.  100,  104,  62  CCA  46,  57  LRA 
712. 

61.  LIttlejohn  v.  Pltchburg  R.  Co., 
148  Mass.  478,  20  NE  103,  2  LRA 
602. 

ea.  Pennsylvania  Co.  v.  Roy,  102 
U.  S.  467.  26  L.  ed.  141. 

68.  Hunts  V.  Algiers,  etc.,  R.  Co., 
Ill  La.  42S,  36  S  624.  100  AmSR 
4  96,  64  XiRA  222;  Moorshead  v. 
United  R.  Co..  119  Mo.  A.  641,  99 
SW  261  raff  203  Mo.  121.  96  SW  2«1. 
100  SW  »1]  (where  the  conlllctlng 
lines  of  authorities  are  discussed). 

"It  Is  proper  to  state,  as  a  circum- 
stance bearing  on  the  weight  of  au- 
thority, that  in  most  of  the  cases 
afflrmlng  the  liability  of  the  lessor, 
there  were  dissents."  Hoorshead  v. 
United  R.  Co..  119  Mo.  A,  641,  667. 
96  SW  261  [as  203  Mo.  121,  96  SW 
261,  100  SW  6113. 

[a]  OoBflJettav  reaaona.  The  cases 
may  be  classified  with  reference  to 
the  principles  on  whleh  they  hold 
the  lessor  responsible.  "Some  courts 
profess  to  do  this  because  public 
policy  reouii'es  It,  but  disagree  as  to 
what  particular  public  policy  Is  to 
be  subserved  by  the  rule.  Some 
ground  the  responsibility  ...  on 
the  fact  that  a  railroad  company  Is 
an  artlflclal  person,  deriving  Its 
powers  from  the  sovereignty  and  in 
consideration  of  those  powers,  agree- 
ing to  perform  certain  duties  for  the 
sovereignty;  hence  should  be  held 
strictly  accountable  for  their  proper 
performance.  Other  cases  declare 
that  charter  duties  cannot  be  trans- 
ferred and  that  It  is  a  charter  duty 
to  carry  passengers  safely.  Others 
that  neither  charter  nor  common 
law  duties  can  be  transferred  to  a 
lessee  so  as  to  shift  responsibility 
from  the  lessor;  and  that  If  the  safe 
carriage  of  passengers  Is  not  a 
charter  duty  of  the  leasing  com- 
pany, it  is  at  least  a  common-law 
duty,  for  the  due  performance  of 
which  the  company  that  owns  the 
railroad  Is  answeraole.  .  ,  .  Still 
other  cases  hold  the  lessor  responsi- 
ble because,  by  the  terms  or  the 
lease,  It  retains  control  of  the  man- 
agement and  operation  of  the  leased 


property."  Moorshead  v.  United  R. 
Co..  119  Mo.  A.  641,  671.  96  SW  261 
raff  203  Mo.  121,  96  SW  261,  100  SW 
6111. 

64.  Munts  v.  Algiers,  etc.,  R.  Co., 
Ill  La.  423,  35  S  924,  100  AmSR  496, 
84  LRA  222;  Moorshead  v.  United 
.R.  Co..  119  Mo.  A.  541,  567,  96  SW 
261  [aff  208  Ho.  121,  96  SW  261,  100 
SW  611],  See  generally  Railroads 
[33  Cyc  703};  B&eet  Railroads  [36 
Cyc  1469]. 

[al    "Tl  _  _  

thonty  for' snob  leaabig  by  railroad 


[aj  "Tbere  Is  no  oosamou-law  an- 
OTity  for  snob  leasing  bv 

companies;  at  least  In  so  far  as  the 
contract  impairs  the  right  of  the 

fubllc  to  hold  the  lessor  answerable 
or  the  proper  discharge  of  the 
duties  It  assumed  In  consideration 
of  the  powers  granted  to  It  by  the 
sovereignty."  Uoorshead  v.  United 
R.  Co.,  119  Mo.  A*  669,  96  SW 

261  [aff  203  Mo.  121,  96  SW  261,  100 
SW  611]. 

eB<  17.  S.— Waahlngton,  etc.,  R. 
Co.  v.  Brown,  17  Wall.  446.  21  L.  ed. 
676. 

Conn.— Murray  v.  I<ehiKh  Valley 
R.  Co.,  66  Conn.  G12,  S4  A  606,  62 
LRA  639. 

D.  C. — Howard  v.  Chesapeake,  etc., 
R.  Co.,  11  App.  300. 

111. — Chicago,  etc.,  R.  Co.  v.  Meech, 
163  111.  30SVT6  NE  290. 

Ky. — Louisville,  etc,  R.  Co.  v. 
Johnson.  168  Ky.  861.  182  SW  214. 
LRA1916D  614;  Big  Sandy,  etc.,  R. 
Co.  V.  Blankenship,  133  Ky.  436.  118 
SW  616,  28  LRANS  846,  19  AnnCas 
264;  Louisville,  etc.,  R.  Co.  v. 
Breeden.  Ill  Ky.  729,  64  SW  667,  23 
I^L  1021. 

Iab. — Hunta  V.  Algiers,  etc.,  R.  Co., 
Ill  La.  423,  86  S  624,  100  AmBR  496. 
64  LRA  222. 

Ho.— Hoorshead  v.  United  R.  Co.. 
208  Ho.  121,  96  SW  261,  100  SW  611 
[aff  119  Ho.  A.  441.  96  SW  261]. 

N.  Y. — Abbott  V.  Johnstown,  etc„ 
R.  Co.,  80  N.  T.  27,  86  AmR  672. 

Or.— Lakln  v.  Willamette  Valley, 
etc.,  R  Co.,  18  Or.  436.  11  P  68,  67 
AmR  25. 

S.  C. — Calder  v.  Southern  R.  Co., 
89  S.  C.  287,  71  SB  841,  AnnCas 
1913A  894;  Franklin  v.  Atlanta,  etc., 
R.  Co.,  74  S.  C.  S32,  64  SB  678. 

Tex. — InternatlDnal,  etc.,  R.  Co.  v. 
Underwood,  67  Tex.  689.  4  SW  216. 

W,  Va. — Fisher  v.  West  Virginia, 
etc..  R.  Co.,  39  W.  Va.  366.  19  SE  678. 
23  LRA  768;  Rtcketts  v.  Chesapeake, 
etc..  R.  Co.,  33  W.  Va.  438,  10  SB 
801.  26  AmSR  901.  7  LRA  364. 

"It  Is  well  settled  that  a  railroad 
company  cannot  lease  Its  road  to  an- 
other, without  the  consent  of  the 
Legislature,  so  as  to  absolve  Itself 
from  its  duties  to  the  public  as  a 
common  carrier,  or  avoid  liability  for 
damages  occurring  on  Its  line  of  road 
to  the  public,  altnough  another  com- 

Fiany  may  be  operating  the  road  and 
n  full  and  exclusive  control  thereof, 
and,  of  course,  selling  the  tickets  to 
persons  who  are  passengers  thereon." 
Collins  V.  Texas,  etc.,  R.  Co.,  16  Tex. 


Civ.  A.  169,  170,  39  SW  643. 

"The  law  seems  well  settled  that 
a  railroad  company  cannpt  lease  Its 
road  and  francnise  to  an  Individual 
without  the  consent  of  the  Legis- 
lature, so  as  to  relieve  it  from  Its 
obligation  to  the  public,  and  when  a 
lease  Is  effected  to  an  individual  the 
law  seems  to  treat  the  lessee  as  the 
agent  of  the  railroad  company  for 
the  purpose  of  determining  contro- 
versies between  the  public  and  such 
company."  Durfee  v.  Johnstown, 
etc.,  R.  Co.,  71  Hun  279.  281.  24  NYS 
1016  [dlst  Beverldge  v.  New  York 
El.  R.  Co.,  112  N.  Y.  1.  19  NE  489, 
2  LRA  648,  to  the  effect  that  In  that 
case  one  railroad  company  leased  to 
another,  which  under  the  statute 
they  may  legally  do]. 

[a]  neory  or  agenoy. — "If  a  rail- 
road company  leases  its  entire  road 
and  all  Ita  rolling  stock  to  another 
company.  It  remains  liable  for  all 
the  laches  and  neglect  of  Its  lessee, 
(except  In  ccuses  where  the  lease  Is 
approved  by  the  legislature)  as 
fully  as  If  It  was  Itself  operating 
Its  road;  on  the  theory  that  the 
lessee,  whether  a -lessee  of  a  part  or 
of  the  whole.  Is  the  agent  of  the 
lessor."  Murray  v.  Lenlgh  Valley 
R.  Co..  66  Conn.  612.  520,  64  A  606, 
32  LRA  669. 

[b]  A  Tallnad  eompaay  wUeh  al^ 
towi  Ueketa  to  be  laaned  a  ita  name, 
in  the  same  form  as  It  liad  done  be- 
fore It  leased  the  road.  Is  liable  for 
Injuries  caused  by  the  leseee  to  a 
passenger  who,  for  aught  that  ap- 
peared, did  not  know  that  the  lessor 
was  not  Itself  managing  the  road. 
Washington,  etc.,  R.  Co.  v.  Brown, 
17  Wall.  <U.  S.)  445.  31  L.  ed.  676. 

[o]  Joint  Uawatr<— A  railroad 
company  leasing  its  road  Is  Jointly 
liable  with  the  lessee  for  negligent 
injury  to  a  passenger  of  the  lessee. 
Calder  v.  Southern  R.  Co.,  89  S.  C. 
287.  71  BE  641,  AnnCa8in6A  894. 
See  also  Infra  I  1320. 

[dj  mjnxlea  beyond  laaaed  xoad. 
— Where  Che  lessor  Is  liable  for  the 
negligence  of  the  lessee,  such  lia- 
bility applies  to  an  Injury  occurring 
at  a  point  beyond  the  limits  of  the 
leased  road  on  the  track  of  another 
company,  where  the  license  to  use 
such  track  was  acquired  by  the 
lessor  and  was  derived  by  the  lessee 
through  the  lease.  Bouknlght  v. 
Charlotte,  etc.,  R.  Co.,  41  S.  C.  415. 
19  SE  916. 

66.  Chicago,  etc.,  R.  Co.  v.  Doan, 
195  111.  168,^2  NE  626  [aff  93  111.  A. 
247];  Chicago  Union  Tract.  Co.  v. 
Stanford,  104  111.  A.  99;  Carleton  v. 
Yadkin  R.  Co.,  148  N.  C.  43,  65  SE 
429,  10  AnnCas  348  and  note:  Tlllett 
V.  Norfolk,  etc.,  R.  Co.,  118  N.  C. 
1031,  24  SE  111. 

67.  Singleton  v.  Southwestern  R 
Co..  70  Qa.  464,  48  AraR  574. 

66.  Chest4>eake.  etc.,  R.  Co.  v. 
Howard,  178  U.  S.  163,  20  SCt  880, 
44^L.  ed.  1016  [U^14  App.  (D.  C.) 
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for  injury  to  a  passenger  from  the  negligence  of 
the  lessee.** 

WhOTe  the  lease  is  authorized  hy  statute,  the 

lessor  of  course  remains  liable  for  the  acts  of  the 
lessee,  if  the  statute  provides  that  it  shall.^°  Some 
of  the  decisions  hold  that,  where  the  lease  is  au- 
thorized, it  implies  an  exemption  from  liability  on 
the  part  of  the  lessor  for  the  torts  of  the  lessee/^ 
unless  such  liability  is  espressly  reserved  in  the 
statute  or  ordinance/^  unless  the  lease  is  to  an 
irresponsible  company,'^  or  unless  the  control  of  the 
road  is  rraerved  by  the  lessor  in  the  lease."  Other 
cases,  however,  hold  that,  although  there  is  legisla- 
tive or  munieipal  authority  for  the  lease,  the  lessor 
is  not  absolved  from  such  liability,  unless  in  addi- 
tion to  such  authority  tiiere  is  a  provision  expressly 
exempting  the  lessor  from  liability,'^  notwithstand- 
ing the  lessee  agrees  to  assume  all  liabili^."  Some 
of  the  cases  make  a  distinction  between  injuries 
growing  out  of  n^I^^ee  in  the  iteration  of  trains 
or  the  genoial  manag«nent  of  the  road  over  which 
the  lessor  company  exercises  no  control  and  injuries 
due  to  the  omission  of  duties  owing  to  the  public 
which  are  imposed  primarily  upon  the  lessor,  hold- 
ing that  an  authorized  lease  relieves  the  lessor  from 
liability  aa  to  the  n^ligenoe  of  the  lessee  in  the 
operation  of  its  trains,*^  but  not  for  injuries  due 
to  defects  in  the  tracks,  the  roadbed,  or  other  real 
property.™ 

1318]  (2)  Idabilitsr  of  Lessee.  The  authorities 

are  uniform  to  the  effect  that  the  lessee  is  liable 


for  its  own  negligence  or  that  of  its  employees  in  the 
operation  of  the  leased  road,^'  although  the  lease 
executed  is  in  excess  of  its  powers,"  nor  will  this 
liability  be  affected  by  a  subsequent  confirmatory 
statute."^  The  lessee  is  also  liable  for  any  injury 
to  its  passengers  in  the  operation  of  its  trains, 
although  the  specific  act  of  negligence  is  committed 
by  the  company  over  whose  tracks  it  operates  its 
trains,^'  and  also  for  injuries  due  to  the  defective 
conditions  of  the  track  or  the  roadbed,  althoui^ 
such  defects  were  in  the  original  eonstruetion,  or 
existed  at  the  time  of  the  lease;"  and  this  has  been 
licid  to  be  true,  although  the  road  is  owned  by  the 
state  which  also  furnishes  the  motive  power  and 
controls  the  road  through  its  i^^ts,  and  the  acci- 
dent h^pens  through  ue  n^Iigence  a£  the  state's 
agents.^  The  operating  lessee  of  a  railroad  moat 
exercise  care  to  protect  passengers  and  others  hav* 
ing  the  right  on  its  depot  premises  in  keepinir  BUch 
premises  and  the  approaches  thereto  in  a  rrason- 
ably  safe  condition,""  and  in  some  jurisdictions  this 
rule  applies  by  virtue  of  statute.^  Where  s  transit 
system  is  leased  from  a  transit  commission,  the 
negligence,  if  any,  in  -adopting  equipment  installed 
and  controlled  by  the  commission,  by  which  a  pas- 
senger is  injured,  is  not  the  nc^^ence  of  Uie 
lessee."' 

[$  1319]  g.  Oarriera  Using  flame  Station  Facili- 
ties; Union  Depot  Oompaay.^  Two  or  more  einu- 
panies  using  the  sune  station  facilities  are  all  under 

the  duty  of  keeping  the  premises  in  a  safe  condition 


69.  Phelps  V.  Windsor  Steamboat 
Co.,  131  N.  C.  12,  42  SB  336. 

70.  Quested  v.  Newburyport,  etc., 
R.  Co.,  127  Mass.  204;  Moorshead  v. 
United  R.  Co.,  119  Mo.  A.  B41.  86 
SW  261  raff  203  Mo.  121,  96  8W  2Cl, 
100  SW  611]. 

[a]  niVLStratloiL. — The  cliarter  of 
a  horse  railroad  corporation  pro- 
vided that  the  corporation  should  be 
liable  for  any  Inlury  which  any  per- 
son mlsht  sustain. by  rea.ion  of  the 
carelessness  or  misconduct  of  its 
agents  or  servants,  and  a  subsequent 
statute  authorized  It  to  lease  its 
road  and  franchise  and  to  contract 
with  any  "responsible"  person  for 
the  management  of  its  road,  but  pro- 
vided that  such  lease  or  contract 
should  not  release  or  exempt  the  cor- 

f>oratIon  from  any  duty  or  liability 
o  which  it  would  otherwise  be  sub- 
ject: and  the  corporation  leased  its 
road,  the  leasee  providing  horses, 
cars,  and  servants,  and  by  the  negli- 
gence of  a  servant  of  the  lessee  a 
passenger  was  injured,  and  it  was 
held  that  an  action  for  such  Injury 
could  be  maintained  against  the  cor- 
poration.  Quested  v.  Newburyport, 
etc.,  R.  Co..  127  Mass.  204. 

71.  ArrowBmlth  v.  Nashville,  etc., 
K.  Co.,  67  Fed.  165;  Mahoney  v.  At- 
lantic, etc.,  R.  Co.,  63  Me,  68:  Graefe 
V,  St.  Louis  Transit  Co.,  224  Mo.  232, 
123  SW  835:  Westervelt  v.  St.  Louis 
Transit  Co.,  222  Mo.  325,  121  SW 
114;  Moorshead  v.  United  R.  Co.,  203 
Mo.  121,  96  SW  261,  100  SW  611  [aff 
119  Mo.  A.  441,  96  SW  261]:  Fisher 
V.  Metropolitan  R.  Co..  34  Hun  CS. 
T.)  433.  See  generally  Railroads  t33 
Cyc  7031;  Street  Railroads  [36  Cyo 
1469]. 

73.  Moorshead  v.  United  R.  Co., 
Itt  Mo.  A.  B41.  96  SW  2«1  TafT  203 
Mo.  121,  96  SW  261,  100  8W  611]. 

73.  Moorshead  v.  United  R.  Co., 
119  Mo.  A.  641,  96  SW  261  [aft  20S 
Mo.  121.  9«  SW  261,  100  SW  61]. 

74.  Moorshead  t.  United  H.  Co., 
203  Mo.  121,  »S  SW  261.  100  SW  611 
[air  119  Mo.  A  641,  96  SW  2611. 

78.  Braslln  t.  SomervlUe  Horse 
R.  Co..  146  Mass.  64,  IS  NE  66  (In 
this  case  stress  was  laid  on  the  fact 
that  only  a  portion  of  the  railroad 
of  the  lessor  company  was  leased. 


that  such  company  was  not  going 
out  of  business  and  that  indemnity 
was  taken  by  It  for  the  acts  of  the 
lessee  thereby  showing  that  both 
parties  understood  that  the  lessor 
company  was  not  to  be  released  by 
the  contract  from  the  discharge  of  its 

fubllc  duties);  Pierce  v.  North  Caro- 
ina  R.  Co.,  124  N.  C.  83.  32  SE  399, 
44  LRA  316;  Ft.  Worth  St  R.  Co. 
V,  Ferguson,  9  Tex.  Civ.  A.  610,  29 
SW  61.  See  generally  Railroads  [38 
Cyc  703];  Street  Railroads  [36  Cyc 
1469]. 

76.  Braslin  v.  Somervllle  Horse 
R.  Co.,  145  Mass.  64,  13  65. 

77.  Arrowsmlth  v.  Nashville,  etc., 
R.  Co..  57  Fed.  166;  Moorshead  v. 
United  R.  Co^  119  Mo.  A.  541.  96  SW 
261  [aff  203  Mo.  121,  96  SW  261,  100 
SW  611]. 

78.  Moorshead  v.  United  R.  Co., 
119  Mo.  A.  641,  96  SW  261  [aff  203 
Mo.  121.  96  aw  261,  100  SW  611]. 
See  generally  Railroads  [33  Cyc 
703]. 

78.  Chesapeake,  etc.,  R.  Co.  v. 
Howard,  178  U.  S.  153.  20  SCt  880, 
44  I*  ed.  1015  [aff  14  App.  (D.  C.) 
262];  Howard  v.  Chesapeake,  etc.,  R. 
Co.,  11  App.  (D.  C.)  300;  Kuhlen  v. 
Boston,  etc..  St  R,  Co.,  193  Mass. 
341,  79  NE  816,  118  AmSR  516,  7 
LRANS  729;  Feital  v.  Middlesex  R. 
Co.,  109  Mass.  898,  12  AmR  720.  See 
generally  Railroads  [33  Cyc  706]; 
Street  Railroads  [36  Cyc  1469]. 

[al  A  lassM  of  traoks  and  statloa 
fAoUlties,  subject  to  the  rules  and 
regulations  of  the  lessor.  Is  never- 
theless liable  for  a  failure  to  exer- 
cise supervision  over  persons  coming 
to  the  station  to  take  its  trains, 
necessary  to  prevent  injury  by 
crowding  into  the  cars.  Kuhlen  v. 
Boston,  etc.,  St.  R.  Co.,  193  Mass. 
341,  79  NB  816,  118  AmSR  616,  7 
LRANS  729. 

80.  Chesapeake,  etc.,  R.  Co.  v. 
Howard,  14  App.  (D.  C.)  262  [aff 
178  U.  S.  1S3,  30  set  880,  44  L.  ed. 
1016],' 

81.  Chesapeake,  etc.,  R.  Co.  v. 
Howard,  14  App.  (D.  C.)  262  [aff 
178  U.  S.  163,  20  set  880,  44  L.  ed. 
1016], 

88.  Smith  V.  Chicago,  etc.,  R.  Co., 
16S  111.  A.  476. 


[a]  >«Mon  for  rule. — "Otherwise, 
the  passengers  on  the  road  of  the 
lessee  or  licensee  would  be  at  the 
mercy  of  the  lessor  and  all  that 
would  be  necessary  for  lessee  to 
escape  liability  would  be  to  show  the 
negligent  act  complained  of  com- 
mitted by  the  lessor."  Smith  v.  Ch!- 
ca«o,  etc.,  R.  Co.,  163  111.  A.  476. 
481. 

83.  Eureka  .Springs  R.  Co.  v.  Tim- 
mons,  61  Ark.  469.  II  SW  690;  Llttle- 
'john  v.  Fltchbury  R.  Co.,  148  Mass. 
478,  20  NE  108,  2  LRA  602;  Phila- 
delphia, etc.,  R.  Co.  V.  Anderson.  94 
Pa.  361. 

84.  LIttleJohn  V.  Fitchburg  R.  Co.. 
148  Mass.  478,  20  NE  103,  2  LRA 
602;  Peters  y.  Rylands,  20  Pa.  497, 
69  AmD  746. 

[a]  Bale  aSpllML^A  railroad 
company  operating  a  road  leased 
from  the  state  is  liable  under  1  Pub. 
St  c  118  I  218  for  the  death  of  a 
passenger  in  an  accident  caused  by 
water  working  awur  the  embank- 
ment under  the  track,  if  the  danrer 
might  have  been  discovered  by  due 
care,  even  though  the  defect  was  in 
the  original  construction  of  th* 
leased  road,  or  was  due  to  a  failure 
of  the  state  to  make  repairs  which 
it  was  under  contract  to  make.  Lit- 
tlejohn  T.  Fitchburg  R.  Co.,  148  Mass. 
478.  20  NE  103,  2  LRA  602. 

85.  St.  Louis,  etc.,  Co.  v.  Cald- 
well, 98  Ark,  286,  124  BW  1034. 

80.  See  statutory  provisions.  And 
see  St  Louis,  etc.,  R.  Co.  v.  Cald- 
well, 98  Ark.  286,  124  SW  1034. 

87.  Theall  v.  Boston  EL  R.  Co.. 
213  Mass.  327,  100  NB  648. 

[a]  Keaatnf  sabway  fMm  «om- 
mlsnon. — The  rule  that  one.  who, 
having  a  power  of  selection,  volun- 
tarily uses  the  property  of  another 
in  hfs  business,  makes  it  his  for  the 
purpose  of  that  business  has  no  ap- 
plication to  a  railroad  leasing  a  sub- 
way constructed  and  controlled  by  a 
transit  commission.  Theall  v.  Bos- 
ton El.  R.  Co.,  213  Mass.  327,  100  N£ 
643. 

88.  Cross  refsrenossi 

Joint  and  several  liability  see  Infra 
S  1320. 

Safety  of  premises  see  generally  In> 
fra  SI  1837-1347. 
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and  free  from  obstructions  or  dangerous  instru- 
mentalities."" One  of  «uch  companies  is  under  the 
same  duty  as  to  passengers  using  the  premises  in 
connection  with  the  other  roads  that  it  owes  to  its 
own  passengers,  and  is  bound  to  operate  its  trains 
with  the  same  due  r^ard  for  their  safety;"  and 
such  a  company  is  liable  to  its  own  passengers  for 
injuries  caused  by  the  negligence  of  the  other  com- 
pany."^ A  carrier  using  a  union  depot  is  liable  for 
a  n^ligent  failure  to  keep  it  or  the  approaches 
thereto  in  a  safe  condition,  althot^h  the  premises 
are  under  the  control  of  a  receiver  of  the  depot 
company."* 

A  union  depot  company  which  undertakes  to  pro- 
vide common  terminal  facilities  for  passenger  car- 
riers owes  to  passengers  and  their  attendants  the 
duty  of  keeping  the  station  and  its  facilities  in  a 
proper  condition  for  their  safety;**  and,  where  it 
undertakes  to  direct  passengers  to  their  proper 
trains,  it  is  bound  to  see  that  this  duty  is  performed 
in  a  proper  manner,""  and,  if  it  relies  on  train  em- 
ployees 80  to  direct  passengers,  it  is  liable  for 
injury  caused  to  a  passenger  or  his  attendant  in 


following  the  directions  of  snch  employee."* 

1320]  h.  Joint  and  Several  Liability.  Where 
the  injury  sustained  by  a  passenger  is  caused  by 
the  joint  or  eoneurrent  negligence  of  two  or  more 
carriers  or  companies,  they  may  be  held  jointly  or 
severally  liable."  But  it  has  been  held  that  there 
can  be  no  joint  liability  where  the  alleged  negli- 
gence consists  of  separate  and  independent  acts  of 
both  companies  or  defendants,  over  which  neither 
has  entire  control."*  -  Where  two  eairiers  jointly 
operate  a  road  or  particular  train,  they  are  jointly 
and  severally  liable  for  injuries  caused  by  the  negli- 
gence of  either."  Where  two  carriers  use  the  same 
station,  they  are  jointly  and  severally  liable  for 
injuries  to  a  passenger  of  one  of  the  carriers,  by 
reason  of  the  negligence  of  either  in  respect  to  the 
safe  condition  of  the  premises.^ 

Carrier  and  city.  Where  a  passenger  is  injured 
by  the  concurrent  negligence  of  the  carrier,  a  street 
railroad  company,  and  the  city,  they  are  jointly 
liable.^ 

1321]  L  IdabUity  of  Agents  and  Serrants; 
Trustee.  The  employees  of  a  carrier  in  charge  of  a 


Using     platform    op    station  con- 
structed by  another  see  generally 

supra  i  1317. 

89.  Kansas  City  Southern  R.  Co. 
V.  Watson,  102  Ark.  499,  144  aW  922; 
Atchison,  etc.,  R.  Co.  v.  Cochran.  48 
Kan.  226,  23  P  151,  19  AmSR  129, 
7  LRA  414;  Peters  v.  Detroit,  etc., 
R.  Co.,  178  Mich.  481,  144  NW  827; 
Williams  v.  Southern  K.  Co.,  102 
Miss.  617.  69  S  860. 

[a]  In  oas*  oS  oohuiiob  nse  of  a 
mtiMom  track,  each  companv  Is  lia- 
ble to  its  passengers  for  Injuries  by 
reason  of  defective  condition  of  the 
station.  Atchison,  etc.,  R,  Co.  v. 
Cochran,  43  Kan.  226,  23  F  161,  19 
AmSR  129,  7  LRA  414. 

90.  Chlcagro,  ate,  R.  Co.  v.  Stepp, 
164  Fed.  786,  90  CCA  431,  22  LRANS 
360  [aft  ISl  Fed.  908];  Kansas  City 
Southern  R.  Co.  v.  Watson,  102  Ark. 
499,  144  SW  922;  Kuhlen  v.  Boston, 
etc.,  St.  R,  Co.,  193  Mass.  341,  79  NE 
816.  118  AmSR  516.  7  LRANS  729. 

[a]  "Tbe  (reneral  prinolpls  has 
twin  MrtabliBhsd  that  one  who,  though 
not  strictly  In  control  of  a  defective 
thing  or  dangerous  place,  yet  uses 
It  for  his  own  benefit  or  for  his  own 
purposes  Invites  another  to  enter  It, 
may.  If  the  other  elements  of  liabil- 
ity concur,  be  held  responsible  to  the 
latter  for  an  Injury  caused  by  the 
defect  or  danger."  Kuhlen  v.  Bos- 
ton, etc.,  St.  R.  Co.,  193  Mass.  341, 
360,  79  NE  816,  118  AmSR  516,  7 
LRANS  729. 

61.  Frazler  v.  New  Tork,  etc.,  R. 
Co..  180  Mass.  427,  62  NE  731. 

>S.  Union  Depot,  etc.,  R,  Co.  v, 
Ixmdoner.  60  Colo.  22,  114  P  816,  33 
LRANS  433;  Johnson  V.  Florida  East 
CoELst  R.  Co..  66  Fla.  416.  68  S  713. 
60  LRANS  661  and  note.  AnnCas 
1916C  1210;  Chicago,  etc.,  R.  Co.  v. 
Gates,  61  111.  A.  211  [aff  162  in.  98. 
44  NIS  11181:  Herrman  v.  Great 
Northern  R.  Co.,  27  Wash.  472.  68  P 
82,  67  LRA  390. 

[a]  Union  depot. — A  railroad  com- 
pany selling  a  ticket  over  Its  own 
and  a  connecting  line  is  responsi- 
ble to  a  passenger  for  injuries  from 
negligence,  whether  of  Its  owi)  em- 
ployees or  of  the  employees  of  a 
terminal  assoofatlon  In  a  union  depot 
used  by  such  company.  Chicago,  etc., 
R.  Co.  V.  Gates,  61  111.  A.  211  [aft 
162  111.  98,  44  NB  1118]. 

03.  Herrman  v.  Groat  Northern 
R.  Co.,  27  Wash.  472,  68  P  82.  67 
LRA  390. 

[a]  JTairleot  of  reoelTer. — Where 
the  receiver  of  a  union  depot  com- 
pany   neglects     to    maintain  safe 

Jiremlses,  his  negligence  Is  that  of 
he  carrier  whose  duty  It  is  to  main- 
tain them.    Herrman  v.  Great  North- 
ern R.  Co..  27  Wajrt).  472.  68  P  82, 
67  LRA  390. 
M   Union  P^wt,  eta,  CO.  t.  Lon- 


doner, 60  Colo.  22,  114  P  316,  ZZ 
LRANS  433  and  note;  Indianapolis 
Union  R.  Co.  v.  Cooper.  9  Ind.  A. 
202,  83  NE  219;  Dean  v.  St.  Paul 
Union  Depot  Co.,  41  Minn.  860,  43 
NW  64,  16  AmSR  703,  5  LRA  442. 

[a]  Tlie  rule  that  a  landowner  or 
an  oooopuit  of  land,  who  Induces  or 
invites  others  to  come  on  his  prem- 
ises is  liable  for  injuries  to  them, 
caused  by  the  unsafe  condition  of 
the  land,  applies  to  the  owner  of  a 
union  station  to  which  he  Invites 
the  traveling  public.  Union  Depot, 
etc.,  Co.  V.  Londoner.  50  Colo.  22, 
114  P  316,  33  LRANS  433. 

95.  Union  Depot,  etc.,  Co,  v.  Lon- 
doner, 60  Colo.  22,  114  P  316.  33 
LRANS  433. 

96.  Union  Depot,  etc.,  Co,  v.  Lon- 
doner. 60  Colo.  22,  114  P  316.  33 
LRANS  433. 

97.  U.  S. — Grand  Trunk  R.  Co.  v. 
Parks,  183  Fed.  760,  106  CCA  186. 

Ark. — St.  Louis,  etc..  R.  Co.  v. 
Battle.  69  Ark.  369,  63  SW  806. 

Cal. — Kfmlc  v.  San  Jose-Los  Gates 
Interurban  R.  Co..  166  Cal.  379.  104 
P  986. 

D.  C. — Washington,  etc..  R,  Co.  v. 
Hlckey,  12  App.  269;  Washington, 
etc.,  R.  Co.  V.  Hickey,  6  App.  436. 

Ga. — Riley  v.  Wrightsville,  etc., 
R.  Co.,  133  Oa.  413,  «5  SE  890,  24 
LRANS  379.  18  AnnCas  208. 

111. — Schlauder  v.  Chicago,  etc.. 
Tract  Co..  263  III.  154.  97  NE  233 
[rev  160  111.  A.  309];  West  Chicago 
St.  R.  Co.  V.  Piper,  165  111.  326.  46 
NE  186  [afr  64  111.  A.  605]. 

Ind. — vfncennes  Tract.  Co.  v. 
Curry.  59  Ind.  A.  683,  109  NE  62; 
New  York,  etc.,  R.  Co.  v.  Reilley. 
49  Ind.  A.  26,  96  NE  623. 

Iowa. — Parker  v.  Des  Moines  City 
R.  Co.,  153  Iowa  254,  133  NW  873. 
AnnCasl913E  174  and  note. 

La. — Englert  v.  New  Orleans  R„ 
etc..  Co.,  128  La.  473,  54  S  963. 

Mass. — Llndenbaum  v.  New  York, 
etc..  R.  Co..  197  Mass.  314.  84  NE129. 

Mich. — Peters  v.  Detroit,  etc..  R. 
Co..  178  Mich.  481.  144  NW  827; 
Richard  v.  Detroit,  etc..  R.  Co..  129 
Mfch.  458,  89  NW  52. 

Miss. —  Williams  v.  Southern  R. 
Co..  102  Miss.  617,  59  S  850. 

Mo. — Taylor  v.  Grand  Ave.  R.  Co., 
137  Mo.  363.  39  SW  88. 

Goncorrent  uagUgeno*  in  causing 
ooUlsion  see  Infra  s  1384. 

98.  Fletcher  v,  Boston,  etc.,  R. 
Co..  187  Mass.  463,  73  NK  652.  106 
AmSR  414;  Howard  v.  Union  Tract. 
Co..  195  Pa.  391.  45  A  1076. 

[a]  ZUTUtratlon. — Where  a  passen- 
ger. Injured  while  alighting  from  a  car 
by  being  thrown  by  a  block  of  wood 
placed  across  a  trench  by  a  gas  com- 
pany, sued  the  carrier  and  gas  com- 
pany jointly,  alleging  In  her  state- 
ment of  claim  that  the  block  taad 


been  placed  by  the  gaa  company  in 
a  dangerous  position,  and  that  she 
had  negligently  been  directed  to 
alight  at  such  place  by  the  carrier, 
the  sustaining  of  a  demurrer  to  her 
complaint  was  proper,  since  the  al- 
leged negligence  consisted  of  sepa- 
rate and  independent  acts  of  both 
defendants,  over  which  neither  had 
entire  control.  Howard  v.  Union 
Tract.  Co..  196  Pa.  391,  45  A  1076. 

99.  Jenkins  v.  Atlantic  Coast  Line 
R.  Co.,  179  Fed.  635;  Jones  v.  Penn- 
sylvania R,  Co.,  19  D.  C.  178  [rev 
on  other  grounds  155  U.  3.  333,  15 
set  136,  39  L.  ed,  176];  Chicago,  etc., 
R,  Co.  v.  Rowell,  151  Ky.  313,  161 
SW  960;  Texas  Cent.  R.  Co.  v.  Marrs, 
(Tex.  Civ.  A.)  101  SW  1177;  Ameri- 
can Express  Co.  v.  Ogles,  36  Tex. 
Civ,  A.  407,  81  SW  1023;  Collins  v. 
Texas,  etc.,  R.  Co.,  16  Tex.  Civ.  A. 
169,  39  SW  643. 

[a]  ZUnstnttona. — (1)  Where  the 
trains  of  one  railroad  company  were 
run  over  tracks  leased  from  a  sec- 
ond, and  the  tracks  were  Jointly  used 
by  the  lessee  and  a  third  company, 
all  three  companies  are  liable  as  . 
principals  to  passengers  injured  by 
the  act  of  a  switchman  of  the  third 
company  in  opening  a  switch  under 
a  train  of  the  lessee.  Chicago,  etc., 
R.  Co.  V.  Rowell.  161  Ky.  313.  151 
SW  960.  (2)  Where  an  association 
makes  a  contract  with  a  railroad 
company  for  a  certain  consideration 
to  transport  excursionists  over  its 
road  and  another  road  for  the  bene- 
fit of  both  companies,  both  sharing 
equally  in  the  profits,  both  companies 
are  Jointly  and  severally  liable  for 
damages  occasioned  by  the  neglect  of 
either  In  the  performance  of  a  car- 
rier's duties.  Collins  v.  Texas,  etc.. 
R.  Co..  15  Tex.  Civ.  A.  169.  39  SW 
643.  (3)  Where  a  passenger  is  be- 
ing transported  by  an  express  com- 
pany on  a  special  train  made  up 
expressly  for  It,  and  Is  Injured 
through  the  negligence  of  the  rail- 
road, ne  may  sue  either  the  express 
company  or  the  railroad,  or  both. 
American  Express  Co.  v.  Ogles.  36 
Tex.  Civ.  A.  407.  81  SW  1023. 

[b]  Wliers  there  Is  a  common 
operation  of  trains  on  tracks  used  In 
common  by  two  companies,  the 
tickets  of  each  being  good  on  trains 
of  the  other,  each  is  liable  for  in- 
juries to  a  passenger  on  any  of  the 
trains.  Jones  v.  Pennsylvania  R.  Co.. 
19  D.  C.  178  [rev  on  the  facts  165  U. 
S.  333,  19  set  136.  39  L.  ed.  176]. 

1.  New  Tork.  etc,  R.  Co.  v. 
Reilley,  49  Ind.  A.  26.  96  NE  623; 
Peters  v.  Detroit,  etc.,  R.  Co..  178 
Mich.  481.  144  NW  827:  Williams  v. 
Southern  R.  Co..  102 '  Miss.  617,  59 
5  860. 

B.  Reynolds  v.  Metropolitan  St. 
R.  Co..  llo  Mo.  Ji  IZZrifiKSar^SZl. 
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train  or  other  vehicle  on  which  the  passenger  is 
injured  are  not  personally  liable  to  such  passenger 
for  the  injury,  unless  it  results  from  the  mis- 
feasance and  positive  wrongs  of  such  employees." 

Tnutee  or  recfuver.  A  trustee  in  possession  and 
control,  uid  exercising  for  the  time  being  the  fran- 
chises of  the  carrier,  is  responsible  to  passex^rs 
for  the  negligenee  of  the  employees  of  the  carrier,* 
although  he  naa  agreed  to  manage  it  according  to 
the  oilers  of  the  beneficiary,'  The  receivers  of  a 
railroad  or  street  railroad  who  are  vested  with  the 
power  to  manage  and  operate  it  are  liable  as  re- 
ceivers for  injuries  to  a  passenger  resulting  from 
Diligence  in  its  operation,  and  the  company  cannot 
be  held  responsible  for  such  n^ligence.* 

1322]  10.  Defenses  in  OeneraL*  It  is  no  de- 
fense to  a  carrier,  such  as  a  railroad  or  street  rail- 
road, in  an  action  for  injuries  to  a  passenger,  that 
the  passenger  had  not  paid  his  fare  at  the  time  of 
the  injury,  where  tibe  fare  had  not  yet  been  de- 
manded,' or  that  he  was  guilty  of  foi^t^  in  using 
the  ticket  of  another,'  or  that  the  earner  did  as 
other  carriers  have  customarily  done,"  or  that 
another  carrier  was  also  n^ligent  in  oonnection 
with  the  accident.^*  Where  a  person  seeks  to  re- 
cover for  a  personal  injury  on  the  theory  of  the 
relation  of  passenger  and  carrier  between  the  par- 
ties, defendant  may  plead  and  prove  that  the  rela- 
tion of  master  and  servant  existed." 


TntTeUng  illegally.    Where  a  paasenger  on  a 

train  is  traveling  ior  an  illegal  purpose,  and  the 
railroad  is  a  participator  in  such  porpose,  the  rule 
in  pari  delicto,  etc.,  will  apply  in  a  suit  gainst 
the  company  for  negligence  and  consequent  injury 
to  the  xwssenger.*'  But  it  has  been  held  that  a 
passenger  traveling  on  a  pass  forbidden  by  law  is 
not  in*  pari  delicto  with  the  railroad  company  in 
violating  the  law,  so  as  to  prohibit  him  from  re- 
covering for  injuries,  although  the  pass  contains  a 
provision  exempting  it  from  liability  for  injuries 
caused  by  the  negligence  of  itself  or  its  employees.^' 
1323]  B.  Negligence  or  Wrongs  of  Carrier's 
En^loyees  in  Qeneral— 1.  Who  Are  Employees." 
There  is  in  general  no  difficulty  in  determinii^;  who 
are  servants  or .  employees  of  the  carrier  in  such 
sense  as  to  render  it  liable  for  their  negligence  or 
wrongful  acts,  the  question  which  has  usually  arisen 
beii^  as  to  whether  the  wrong  of  the  servant  or 
employee  was  within  the  scope  of  his  authority^  ot 
in  the  course  of  his  employment,  so  as  to  render 
his  principal  liable  for  injuries  resultii^  there* 
from."  The  duty  of  the  carrier  to  protect  the 
passenger  must  be  discharged  by  means  of  its  em- 
ployees engaged  in  carrying  out  the  tran^itation 
contracted  for.^'  It  has  been  held  that  a  carrier 
is  liable  i^  a  passenger  is  injured  in  an  accident 
occasioned  by  the  want  of  skill  of  a  person  who, 
although  not  r(^larly  employed  by  the  carrier,  is 


3.  Bryce  v.  Southern  R.  Co.,  126 
Fed.  858  [den  reh  122  Fed.  709]; 
Sutton  V.  Southern  R.  Co..  82  S.  C. 
345,  64  SB  401.  See  generally  Master 
and  Servant  [26  Cyc  1543]. 

[a]  A  railxoMl  station  affnt,  un- 
der no  duty  to  notify  a  train  that 
another  train  is  preceding  It,  la  not 
liable  for  injuries  to  a  passenger  In 
a  rear  end  collision  resulting  ironi  a 
failure  to  give  vuch  notice.  Sutton 
V.  Southern  R.  Co..  82  S.  C.  345,  64 
SE  401. 

4.  O'Toole  V.  Faulkner,  29  Wash. 
544,  70  P  68. 

6.  O'Toole  V,  Faulkner,  29  Wash. 
644.  70  P  58. 

6>  Moore  v.  Metropolitan  St.  R. 
Co.,  189  Mo.  A.  555,  176  SW  1120. 
See  generally  Railroads  [33  Cyc 
719];  Street  Railroads  [36  Cyc  1468]. 

7.  Oontrlhutorr  awlCMoe  m  a 
defame  see  Infra  |S  r48l~lG2S. 

8.  Chicago,  etc.,  R.  Co.  v.  liCe.  92 
Fed.  318,  34  CCA  365. 

Payment  of  fare  gwerally  see 
supra  Sa  1043.  1078-1106. 

9.  Mlrrielees  v.  Waba^  R.  Co.. 
1«3  Mo.  470,  63  SW  718. 

[a]  Thus,  In  an  action  for  In- 
juries to  a  person  riding  on  a  freight 
train,  It  Is  no  defense  that  plain- 
tiff was  guilty  of  forgery,  by  reason 
of  the  fact  that  he  was  riding  on  a 
mileage  ticket  Issued  to  another,  and 
that  he  signed  such  other's  name  to 
the  part  detached  by  the  conductor 
in  payment  of  his  fare,  where  it  ap- 
pears that  the  owner  of  the  ticket 
authorized  plalntifF  ao  to  sign  his 
name.  Mirrielees  v.  Wabash  R.  Co., 
163  Mo.  470.  63  SW  718. 

10.  Williams  v.  Spokane  Falls, 
etc.  R.  Co.,  39  Wash.  77..  80  P  1100. 
42  Wash.  697.  84  P  1129. 

11.  Cal. — Cordlner  v.  Los  Angeles 
Tract.  Co..  6  Cal.  A.  400.  91  P  436. 

Ga. — Southern  R.  Co.  v.  Webb.  116 
Ga.  152.  42  SK  395,  59  L.RA  109. 

III. — Schlauder  v.  Chicago,  etc.. 
Tract.  Co.,  253  111.  164,  97  NE  233 
[rev  160  111.  A.  309]. 

Iowa. — Parker  v,  Pes  Moines  City 
R.  Co..  153  Iowa  254,  133  NW  373. 
AnnCaal913B  174  and  note. 

Mo. — Wills  v.  Atohison.  etc..  R. 
Co..  133  Mo.  A.  626.  113  SW  713. 

N.  Y. — Schneider  v.  Second  Ave. 
R.  Co.,  lis  N.  Y.  683.  30  NB  762 
[mod  69  N.  Y.  Super.  636,  16  NTS 
666]. 


Va, — Foreman  v.  Norfolk,  etc.. 
News  Co..  106  Va.  770,  66  SE  806. 

[a]  K«M0U  for  nlm. — One  having 
a  right  to  recover  against  either  of 
two  joint  wrongdoers  or  both  can- 
not. In  an  action  against  both,  be 
Involved  in  litigation  to  determine 
the  question  of  the  respective  rights 
of  the  wrongdoers  as  against  eadh 
other,  Oordlncr  v.  Los  Angeles 
Tract  Co..  6  Cal.  A.  400.  91  P  431. 

[b]  liast  clear  chance  doctrine^ 
Where  a  passenger  on  a  street  car, 
injured  In  a  collision  between  the  car 
and  a  car  operated  by  another  com- 
pany, sued  both  companies,  and 
showed  that  the  collision  waa  due 
to  the  joint  or  concurrent  acts  of 
negligence  of  the  two  companies,  an 
Instruction  confining  a  reoovery 
against  the  company  itaving  the  last 
clear  chance  to  avoid  the  collision 
and  neglecting  to  act  on  it  was  prop- 
erly refused,  the  rule  of  last  clear 
chance  being  applicable  only  to  cases 
where  the  defense  is  contributory 
negligence.  Cordlner  v.  I^s  Angeles 
Tract.  Co.,  5  Cal.  A.  400.  91  P  436. 
See  generally  Negligence  [29  Cyc 
530]. 

[c]  Znjnrr  to  traveler  on  street.*— 

Where  defendant  and  another  street 
railroad  company  operated  cars  over 
two  parallel  tracks  in  common,  and 
plaintiff,  a  passenger  on  a  car  of  the 
other  company,  was  injured  by  alight- 
ing on  one  of  the  tracks  in  front  or  one 
of  defendant's  cars,  the  companies  be- 
ing distinct,  defendant  was  not  liable 
as  a  common  carrier,  plaintiff  being 
a  traveler  on  the  street  as  far  as 
defendant  was  concerned,  and  hence 
it  was  immaterial  whether  the  other 
company  was  negligent  in  leaving 
open  the  gate  on  Its  platform  next 
the  parallel  track,  as  the  negligence 
of  that  company  could  not  ba  Im- 
puted to  defendant.  Foreman  v. 
Norfolk,  etc..  News  Co.,  106  Va.  770. 
E6  SK  805. 

Joint  and  several  HaWlltles  gener- 
ally see  supra  S  1320. 

IS.  Susznlk  v.  Alger  Logging  Co.. 
76  Or.  189.  147  P  922. 

13.  Redd  v.  Muscogee  R.  Co.,  48 
Ga,  102:  Turner  v.  North  Carolina  R. 
Co.,  63  N.  C.  522. 

[a]  ZUnatratlon. — ^Where  an  officer 
of  the  Confederate  army,  while  ab- 
sent from  service,  took  passage  In 
a  railroad  train  for  the  purpose  of 


reporting  to  bis  general  command- 
ing, and  while  on  his  way  received 
personal  injuries  throu^  the  negli- 

frence  of  the  agents  of  the  company, 
t  was  held  tbSX.  the  Journey  of  the 
officer  being  for  an  Illegal  purpose, 
he  could  not  pecover  against  tne  cam> 
pany.  In  this  case  it  did  not  appear 
that  the  railroad  company  knowingly 
participated  in  the  illegal  act  of  the 
passenger,  but  the  case  was  decided 
on  that  supposition.  Turner  v. 
North  Carolina  R.  Co.,  63  N.  C. 
522. 

[b]  The  fact  that  a  tiofcet  la  Inmed 
on  Siudar  does  not  affect  the  right 
of  the  passenger  traveling  there- 
under to  recover  in  an  action  ex 
delicto  for  Injuries  negligently  or 
wrongfully  Innloted  on  him  during 
such  transportation.  See  Sunday  (37 
Cyc  674]. 

14.  John  v.  Northern  Pac.  R,  Co., 
42  Mont.  18.  Ill  P  632.  32  LRANS  86; 
McNeill  V.  Durham,  etc,  R,  Co., 
135  N.  C.  682,  47  SE  766,  67  LRA 
227. 

Umltatlon  txma  liahUlty  for  negr- 
llgence  In  pass  generally  see  eupra 

g  1168. 

18.    Cross  refertneesi 

Employee  acting  as  police  officer  and 

special  officer  see  infra  i  1329. 
Liability  of  agents  and  servants  see 

supra  B  1321. 
Number  and  efficiency  of  servants  see 

supra  fS  1308.  1309. 
Obeying  or  disobeying  directions  of 

employees  as  contributory  negli- 
gence see  infra  IS  1487,  1488. 

fa    See  infra  SS  1324,  1326. 

Uahmty  for  ejection  of  g— gw 
see  supra  IS  1199-1201. 

17.  Ala. — Kansas  City.  etc.  R.  Co. 
V,  Phillips,  98  Ala.  159,  13  S  66. 

Ga — Atlanta,  etc.,  R.  Co,  v.  Haral- 
son. 133  Ga.  231.  65  SE  437. 

Iowa. — Newman  v.  Chicago,  etc, 
R.  Co..  154  Iowa  72.  134  NW  586. 

Mo. — Augustus  v.  Chicago,  etc..  R. 
Co..  153  Mo.  A.  672,  134  SW  22. 

Pa. — Mittleman  v.  Philadelphia 
Rapid  Transit  Co..  221  Pa.  486,  70  A 
838,  18  LRANS  503;  Schlmpf  v. 
Harris.  186  Pa.  46.  39  A  820. 

Tex. — Missouri,  etc.,  R.  Co.  v.  Hlb- 
blts,  49  Tex.  Civ.  A.  419,  109  SW  228; 
Texas,  etc.  R.  Co.  v.  Humphries.  20 
Tex.  CTv.  A.  28.  48  SW  201. 

[a]  The  conductor  of  a  train  (1> 
Is  charged  with  caring  for  the  safety 


For  later  eases,  deTelopairats  and  olianffM  In  the  law  see  cumulative  Annotations,  same  title,  page  andjiots  number. 
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at  the  time  actii^  as  its  employee  by  the  authority 
or  request  of  one  of  its  r^ular  employees but  the 
carrier  is  not  liable  for  the  negligent  acts  of  a  vol- 
unteer or  intermeddler  who  attempts  to  render 
services  without  authority,^'  unless  the  carrier  or 
some  employee  charged  with  such  a  duty  could  rea- 
sonably have  anticipated  that  a  passenger  would 
be  subject  to  such  an  injury,  or  was  at  fauk  in  some 
respect  in  failing  to  prevent  it.^ 

Employees  of  others.  ,  Where  a  duty  which  the 
carrier  owes  to  its  passengers  is  involved,  it  can- 
not shift  the  obligation  by  delegating  the  perform- 
ance of  such  duty  to  another,  and,  as  respects  the 
liability  of  the  carrier  for  the  proper  performance 
of  such  duty,  the  employees  of  such  other  may  be 
regarded  as  the  employees  of  the  carrier."^  Thus  the 
carrier  may  be  held  liable  as  regards  such  duties 
for  the  negligent  or  wrongful  acts  of  the  employees 
of  an  independent  contractor."  So,  where  railroad 
companies  are  in  the  joint  use  and  occupation  of 


stations  or  tracks,  a  passenger  of  one  company  may 
recover  against  that  company  for  injuries  due  to 
the  n^ligenee  or  fault  of  the  employees  of  another 
company  using  the  same  station  or  tracks." 

EinployeeB  of  connecting  carrier.  With  reference 
to  the  liability  of  a  carrier  who  contracts  for 
through  transportation  over  connecting  lines,  it  is 
held  that  the  contracting  carrier  is  liable  for  the 
negligence  or  wrongful  acts  of  the  employees  of  the 
connecting  carrier  in  carrying  out  the  transporta- 
tion contracted  for.** 

PnUman  porters.  The  question  as  to  whether  the 
person  whose  wrong  caused  the  injury  was  the 
employee  of  the  carrier  has  arisen  in  determining 
the  liability  of  railroad  companies  for  the  negli- 
gence or  wrongful  acts  of  porters  on  sleeping  cars 
owned  and  controlled  by  an  independent  company, 
but  used  by  the  railroad  company  as  a  part  of  its 
train,  and  it  has  been  held  that,  in  as  much  as  the 
employees  of  the  railroad  company  have  entire  con- 


of  passengera,  and  has  a  certain 
amount  of  authority  ov«r  them,  and 
if,  within  the  scope  of  his  duty,  ho 
falls  to  take  proper  care  for  their 
safety,  the  carrier  is  liable.  New- 
man V.  Chicago,  etc.,  R.  Co.,  164 
Iowa  72,  134  NW  686.  (2)  A  con- 
ductor, in  the  performance  of  those 
duties  which  the  railroad  company 
owes  Its  passensers  or  those  rlght- 
fuUr  aboard  the  train,  Is  the  repre- 
sentative of  the  company,  and  in  the 
observance  of  those  duties  must  re- 
frain from  conduct  which  exposes  a 
passenger  or  one  rlg-htfully  aboard 
the  tnun  to  peril.  Missouri,  etc..  R. 
Co.  V.  Hibbitts,  49  Tex.  Civ.  A.  419. 
109  SW  228. 

[b]  The  ooBdnotoF  of  a  >trMt  oax 
must  control  the  operation  of  the 
tar  and  enforce  the  rules  of  the  com- 
pany as  far  as  they  atXect  the  trans- 
portation of  passengers.  MIttleman 
V.  Philadelphia  Rapid  Transit  Co., 
221  Pa.  iiSTlO  A  828,  18  LRANS 
603. 

[c]  Te%maon*y  ooBdwitor.— Where 
a  carrier  places  on  a  train  two  con- 
ductors, or  two  persona  intrusted 
with  the  usual  functions  of  a  con- 
ductor, as  between  a  passenger 
dealing  with  one  of  them  and  the 
carrier  he  stands  in  the  place  of  a 
conductor,  whether  he  Is  such  per- 
manently or  not.  Atlanta,  etc.,  R. 
Co.  V.  Haralson.  133  Oa.  231,  66  SE 
437. 

[d]  A  flagman  at  a  railroad 
erosBlng  used  by  a  street  railroad 
company  Is  the  agent  of  the  latter, 
and  It  la  liable  for  his  negligence  In 
signaling  a  motorman  to  cross. 
Augustus  V.  Chicago,  etc,  R,  Co., 
153  Mo.  A.  S72,  134  SW  22. 

[el  Kaa  taking-  down  train  signs, 
■—where  a  railroad  company  made 
the  putting  up  and  taking  down  of 
train  destination  signs  a  part  of  Its 
business,  the  inference  arose.  In  an 
action  by  an  intending  passenger 
who  was  Injured  by  being  struck 
with  a  sign  while  It  was  being  taken 
down,  that  the  man  who  took  down 
the  sign  was  an  employee  of  the 
company.  Oberndorf  v.  Philadelphia, 
etc.  R.  Co..  58  Pa.  Super.  74. 

18.  Oa. — AUanta,  etc.,  R.  Go.  v. 
Haralson.  138  Ga.  231,  6S  SB  437. 

111.— Tuller  V.  Talbot,  23  111.  867, 
76  AmD  696. 

Kan. — Leavenworth  Electric  R.  Co. 
V.  Cuslck.  60  Kan.  G90,  67  P  519,  78 
AmSR  374. 

Mo.— Hedge  v.  St.  Louis,  eto^  R. 
Co„  164  Ho.  A.  891,  146  Illf. 

Or. — Lakln  v.  Oregon  Pac.  R.  Co., 
15  Or.  220,  16  P  S41. 

Wla. — ^Plck  V.  Chicago,  etc.,  R.  Co., 
68  WIS.  469.  32  NW  627.  60  AmR  878. 

[a]  Onnom;  emplojee  off  Anty. — 
If  by  custom  among  street  railroad 
wn pi oyees,  known  and  assented  to 
by  the  company,  those  who  are  on 
duty  are  in  the  habtt  of  calling  for 
and  receiving  assistance  from  uiose 
who  are  not  at  the  time  on  duty,  and 


an  employee  oEC  duty,  thus  called  on, 
undertakes  to  render  the  assistance 
asked,  he  will  be  regarded  as  in  the 
employ  of  the  company  for  such 
service;  and  If  he  negligently  aban- 
dons the  work  before  completing  It. 
whereby  Injuries  to  a  passenger  oc- 
cur, the  company  will  be  liable. 
Leavenworth  Elecirlo  R.  Co.  v.  Cu- 
slck, 60  Kan.  690,  6?  P  619.  72  AmSR 
374. 

[b]  Koag  train;  temporary  con- 
dnotor. — Where  an  excursion  train 
stopping  at  frequent  points  is  com- 
posed of  so  ma-ny  coaches  and  is  so 
crowded  that  the  conductor  cannot 
attend  to  his  usual  duties  aJid  au- 
thorizes another  employee  to  take 
charge  of  a  section  thereof  as  con- 
ductor, as  to  a  passenger  dealing 
with  such  employee  in  connection 
with  the  duties  so  assigned  him  and 
in  reliance  on  his  being  the  conduc- 
tor, he  may  be  treated  as  such.  At- 
lanta, etc.,  R.  Co.  V.  Haralson.  133 
Ga.  231.  65  SE  437. 

[cJ  Stags  driven  by  a  pMnenger. 
— Where  one  of  the  passengers,  at 
the  request  of  the  driver  who  was 
unwell,  drove  the  stage,  and  acci- 
dents happened,  the  company  was 
held  liable  to  the  persons  Injured 
thereby.  "It  was  the  duty  of  the 
proprietors  of  the  stage  line  to 
furnish  competent  and  careful 
drivers,  and  any  neglect  of  that  duty 
must  render  them  flable  for  Injuries 
sustained  by  paasengers  by  reason 
of  Its  omission.     When  ward  was 

fiermltted  to  drive  the  coach,  to  re- 
leve  the  regularly  employed  driver 
that  had  been  put  In  charge  of  the 
coach,  he  for  the  time  being  became 
their  driver,  and  whether  he  under- 
took to  drive  at  the  request  of  the 
proprietors,  their  agents,  or  of  the 
regular  driver  on  the  line,  can  make 
no  difference.  The  driver  was  un- 
well when  he  left  his  station,  and 
should  have  been  relieved  by  the 
substitution  of  another  competent 
driver,  able  to  perform  the  duty. 
The  proprietors,  by  themselves  or 
their  agents,  have  control  of  the 
horses  and  coaches,  and  when  any 
sne  else  Is  permitted  to  assume  their 
control,  such  peraon  Is,  for  all  pur- 
poses of  a  driver,  their  agent,  and  if 
incompetent,  unskillful  or  careless, 
and  Injury  results,  the  proprietors 
are  liable  for  the  damages  to  the 
same  extent  as  If  he  were  their  regu- 
larly employed  driver."  Tuller  v. 
Talbot,  23  III.  298,  303,  76  AmD  696. 
'  1ft.  Ala. — ^Alabama  Great  South- 
ern R.  Co.  V.  Pouncey,  7  Ala.  A.  648, 
61  S  601. 

Kan. — Leavenworth  Electric  R.  Co. 
V.  Cuslck,  60  Kan.  690,  67  P  S19.  78 
AmSR  374. 

N.  Y. — Mars  v.  Delaware,  etc.. 
Canal  Co.,  64  Hun  626,  8  NTS  107. 

Tex. — Houston,  etc.,  R.  Co.  v. 
Bush,  104  Tex.  86,  183  SW  246,  S3 
LRAN3  1201  [rev  (Civ.  A.)  128  SW 
201]. 


Va. — Norfolk  Bd.  of  Trad©  Bldg. 
Corp.  v.  Cralle,  109  Va.  246,  63  SE 
995,  132  AmSR  917,  22  LRANS  297. 

[a]  Where  an  employee  without 
anthorlty  starts  an  engine  and  there- 
by causes  a  collision  injuring  pas- 
sengers, the  carrier  Is  not  liable. 
Mars  v.  Delaware,  etc..  Canal  Co.,  64 
Hun  625.  8  NYS  107. 

20.  Alabama  Great  Southern  R. 
Co.  V.  Pouncey,  7  Ala.  A.  648.  61  S 
601;  Houston,  etc.,  R.  Co.  v.  Bush, 
104  Tex.  26.  133  SW  245.  32  LRANS 
1201  [rev  (Clv.  A.)  123  SW  201]. 

21.  Barrow  SS.  Co.  v.  Kane,  88 
Fed.  197.  31  CCA  462;  Louisville,  etc., 
Ferry  Co.  v.  Nolan,  135  Ind.  60,  34 
NE  710. 

[a]  Season  for  mle^"The  rule 
respondeat  superior  rests  on  the 
power  which  the  responsible  party 
has  a  right  to  exercise  over  the  acts 
of  his  subordinates,  and  which,  for 
t]he  prevention  of  injuries  to  third 
persons,  he  Is  bound  to  exercise,  and 
applies  only  to  cases  in  which  such 

fiower  exists.  In  those  undertakings 
n  which  this  power,  in  whole  or  in 
part,  may  properly  be  devolved  upon 
others;  and  has  been  so  devolved  by 
a  contract  which  substitutes  another 
in  the  place  of  the  original  princi- 
pal, and  delegates  to  him  exclusively 
the  control  of  the  subordinate  agents 
whom  he  may  find  it  expedient  to 
employ,  the  subordinate  agents  are 
his  servants,  and  not  the  servants 
of  the  original  principal ;  and  the 
latter  is  not  responBible  for  their 
negligent  or  wrongful  acts.  But  the 
undertaking  of  a  common  carrier  to 
a  passenger  is  not  of  that  character. 
His  obligation  to  transport  the  pas- 
senger safely  cannot  be  shifted  from 
himself  by  delegation  to  an  Independ- 
ent contractor;  and  it  extends  to  all 
the  agencies  employed,  and  Includes 
the  duty  of  protecting  the  passen- 
ger from  any  injury  claused  by  the 
act  of  any  subordinate  or  third  per- 
son engaged  in  any  part  of  the  serv- 
ice required  by  the  contract  of  trans- 
portation." Barrow  SS.  Co.  v.  Kane, 
88  Fed.  197,  198,  II  CCA  462, 

ao.  Barrow  SS.  Co.  v.  X&me,  88 
Fed.  197,  31  CCA  462. 

OuzleK  or  oonteMtor  IWbls  see 
supra  S  1S13. 

88.  Kansas  City  Southern  R.  Co. 
V.  Watson,  102  Arfe.  499,  144  SW  922; 
Eldgerton  v.  New  York,  etc.,  R,  Co., 
36  Barb.  389  [aff  39  N.  Y.  227];  Gulf, 
etc.,  R.  Co.  V.  Shelton.  96  Tex,  801. 
72  SW  166  [aft  (Civ.  A.>  70  SW  369]. 

Oro«g  referenoasi 
Carrier  permitting  use  of  road  or 
train  by  another  see  supra  S  1315. 
Carrier  using  other  road  see  supra 
i  1316. 

Carriers  using  same  station  see  supra 
S  1319. 

Lessor  or  lessea  see  supra.  H  1817, 

1318. 

24.  McLean  v.  Burbank,  11  Minn. 
277.  12  Minn.  530;  Ryland  V.  Peters, 
1  Phllft.  264. 
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trol  of  the  trains  and  are  engaged  in  the  trans- 
portation of  the  passenger  under  contract  with  him, 
although  he  may  be  availing  himself  of  the  con- 
veniences and  additional  aeeommodations  of  the 
sleeping  ear,  snch  porters  are  to  be  deemed  em- 
ployees of  the  railroad  company  so  far  ad  the  pas- 
senger is  concerned." 

Postal  clerks  engaged  in  the  mail  service  on  rail- 
roads are  not  to  be  deemed  employees  of  the  rail- 
road company  so  as  to  render  the  company  liable 
for  their  negligence  causing  injury  to  a  passenger,^ 
but  it  may  be  held  liable  for  the  conduct  of  snch 
clerks  in  rendering  the  passenger  platforms  dan- 
gerous at  stations.^' 

[$  1324]  2.  GeneralBule  of  Liability.^  Although 


the  authorities  are  somewhat  conflicting  in  regard 
to  a  carrier's  liability  for  its  failure  to  protect 
passengers  from  injuries  oceaaioned  by  the  tortious 
acts  of  its  employees,™  it  may  be  stated  that,  sinee 
a  carrier  of  passengers,  such  as  a  railroad  or  street 
railroad,  must  act  through  employees  for  whiKe  acts 
it  is  reBponsible,'°  as  a  general  role  a  carrier,  1^« 
any  other  master  or  principal  carrying  on  a  business 
by  means  of  the  employment  of  servants  or  agents, 
is  liable  for  injuries  resultiiv  from  the  ineompe- 
teney,*^  ucgligencej  or  vronj^ful  acts,  even  though 
willful  and  malicionSf  of  its  agents  or  servants 
mthin  the  scope  or  course  of  their  employment" 
in  the  a1»ence  of  any  limitation  in  the  contract  of 


UaUlltT  tbronxlioat  see  gener- 
ally supra  S!  1259-1261. 

UabUlty  for  InJnrlSB  on  Un*  of 
ooimMtliur  oarriw  see  supra  i!  1259- 
1262. 

86.  U,  S. — Pen  nsy  Ivan  ia  Co.  v. 
Boy.  102  U.  S.  461.  26  L..  ed.  141. 

Ala. — Ix>ulsvl!le,  etc.,  R.  Co.  v. 
Church.  155  Ala.  329.  46  S  467,  130 
AmSR  29  and  note. 

Iowa. — Gannon  v.  Chicago,  etc.,  R. 
Co.,  141  Iowa  37,  117  NW  968. 

La — Williams  v.  Pullman  Palace 
Car  Co.,  40  La.  Ann.  417,  4  S  85,  8 
AmSR  638. 

N.  Y. — Dwlnelle  v.  New  York  Cent., 
etc..  R.  Co.,  120  N.  T.  117.  24  NB 
319.  17  AmSR  611,  8  LRA  224;  Thorpe 
V.  New  York  Cent.,  etc.,  R.  Co.,  76 
N.  T.  402,  32  AmR  325. 

Oh. — Cleveland,  etc.,  R.  Co.  v.  Wal- 
rath,  88  Oh.  St.  461,  43  AmR  433. 

[a]  Tbe  lav  will  prenun*  that  a 
porter  employed  and  assigned  by  the 
Pullman  Company  to  control  the 
interior  of  a  sleeping  car  in  which  a 
passenger  was  riding  exercised  such 
control  with  the  assent  of  the  rail- 
road company.  Louisville,  etc.,  R. 
Co.  V.  Church,  155  Ala.  S29,  46  S 
457,  130  AmSR  29. 

AsMQlt  hj  porter  see  infra  §  1326. 

JUspeettv*  SattM  and  llaUlitlea  of 
r%Uroad  oompanr  and  slseplav  oar 
ooBwau  see  infra  9  1546. 

S»    St.  Louis,  etc..  R.  Co.  v.  Wag- 

gjner,  90  111.  A.  556;  Carpenter  v. 
oston.  etc.,  R.  Co.,  97  N.  T.  494.  49 
AmR  540. 

07.    See  Infra  S  1341. 
SB.    See    also    generally  Agency 
IS  513-662;  Master  and  Servant  [26 
Cyc  1618  et  seq]. 

Owner  of  motor  veUole  in  obanre 
of  ohanflear  or  BervHt  see  Motor 
Vehicles  [28  Cyc  38]. 

8S.  See  cases  infra  this  note. 
And  see  infra  j  1325. 

[a]  m  a  few  of  the  older  de- 
omoas  It  has  been  held  that  a  car- 
rier of  passengers  Is  not  In  any  case 
liable  for  the  willful  and  malicious 
acts  of  its  servants,  but  these  cases 
do  not  accord  with  the  great  weight 
of  authority.  Sunday  v.  Gordon,  23 
F.  CBS.  No.  13.616,  1  Blatchf.  &  H. 
669;  Turner  v.  North  Beach,  etc.  R. 
Co.,  34  Cal.  694;  Crocker  v.  New 
tAndon.  etc.,  R  Co.,  24  Conn.  249; 
McKeon  v.  Cltliens'  R.  Co.,  42  Ho. 
79.  43  Mo.  406;  Hlbbard  v.  New 
York,  eta.  R.  Co.,  16  N.  Y.  456. 

30.  Schmidt  V.  New  Orleans  R. 
Co..  116  La.  311,  40  S  714,  7  LRANS 
162. 

XdaUlltr  of  otwporatlOBS  tor  torts 
of  affeuts  or  servants  see  generally 
Corporations  [10  Cyc  120S  et  seq). 

8l.    See  supra  S  1308. 

39.  U.  S. — New  Jersey  Steam- 
Boat  Co.  V.  Brockett.  121  U.  6.  637, 
7  set  1039,  30  L.  ed.  1049;  Philadel- 
phia, etc.,  R.  Co.  V.  Derby.  14  How. 
468.  14  L.  ed.  602;  Stockton  v.  Bishop. 
4  How.  165,  11  L.  ed.  918;  Kansas 
City  Southern  R.  Co.  v.  Wlllsie,  224 
Fed.  908,  140  CCA  362;  Gallena  v. 
Hot  Springs  R.  Co.,  IS  Fed.  116.  4 
McCrary  371;  McGulre  v.  The  Golden 
Gate.  16  F.  Cas.  No.  8,816.  McAll. 
104. 

Ala. — Louisville,    etc.,    R.    Co.  v. 


Whitman,  79  Ala.  328;  Louisville, 
etc.,  R.  Co.  v.  Laney.  (A.)  69  S  993: 
Orr  V.  Boockholdt,  10  Ala.  A.  )31.  66 

S  430. 

Ark. — Mayfleld  v.  St  Iiouis,  etc., 
R.  Co.,  97  Ark.  24,  188  SW  168,  82 

LRANS  525. 

Del.— Whlttlngton  v.  Philadelphia, 
etc,  R.  Co..  93  A  563. 

Ga.— Oasway  v.  Atlantic,  etc.,  R. 
Co.,  68  Ga,  216. 

111. — Chicago,  etc.,  R.  Co.  v.  Bryan, 
90  111.  126;  Loy  v.  The  F.  X.  Aubury, 

28  111.  412,  81  AmD  292;  St.  Louis, 
etc.,  R.  Co.  v.  Dalby,  19  HI.  363. 

Ind. — Citizens'  St.  R.  Co.  v.  Wll- 
loeby,  134  Ind.  563,  33  NE  627;  Grand 
Rapids,  etc.,  R.  Co.  v.  Ellison,  117 
Ind.  234,  20  NE  135;  Wabash  R.  Co. 
V.  Savage,  110  Ind.  156,  9  XE  86; 
Pittsburgh,  etc..  R.  Co.  v.  Theobald. 
51  Ind.  246;  Indianapolis,  etc..  R.  Co. 
v.  Anthony,  43  Ind.  '183:  Jefferson- 
vllle  R.  Co.  V.  Rogers,  38  Ind.  116, 
10  AmR  103;  Glllenwater  v.  Madison, 
etc.,  R.  Co.,  5  Ind.  339,  61  AmD  101: 
Baltimore,  etc.,  R.  Co.  v.  Davis,  44 
Ind.  A.  376.  89  NE  403. 

Iowa. — McKlnley  v.  Chicago,  etc., 
R.  Co.,  44  Iowa  314.  24  AmR  748. 

Kan. — Atchison,  etc.,  R.  Co.  v. 
Henry,  55  Kan.  715,  41  P  952,  29 
LRA  465;  Southern  Kansas  R.  Co. 
V.  Hinsdale,  38  Kan.  507,  16  P  937. 

Ky. — Denker  Transfer  Co.  v.  Push, 
162  Ky.  818,  173  SW  139;  LoulaviHe, 
etc.,  R.  'Co.  V.  Vincent,  96  SW  898, 

29  KvL  1049. 

La. — Williams  v.  Pullman  Palace 
Car  Co..  40  La.  Ann.  417.  4  S  85.  8 
AmSR  688;  Choppin  v.  New  Orleans, 
etc..  R.  Co.,  17  La.  Ann.  19;  Block 
V.  Bannerman,  10  La.  Ann.  1;  Car- 
manty  v.  Mexican  Gulf  R.  Co.,  6  La. 
Ann.  703. 

Md. — Baltimore,  etc.,  R.  Co.  v. 
Leapley,  66  Md.  671,  4  A  891;  Balti- 
more, etc.,  R.  Co.  V.  Blocher,  27  Md. 
277. 

Mass. — Com.  v.  Brockton  St.  R.  Co., 
143  Mass.  601.  10  NE  606;  Krulevit* 
V.  Eastern  R.  Co.,  140  Mass.  673,  6 
NE  500,  143  Mass.  228,  9  NE  613; 
Coleman  v.  New  York,  etc..  R.  Co.. 
106  Mass.  160;  Ramsden  v.  Boston, 
etc.,  R.  Co.,  104  Mass.  117.  6  AmR 
200. 

Minn. — Rosted  v.  Great  Northern 
R.  Co.,  76  Minn.  123,  78  NW  971: 
Catn  V.  Minneapolis,  etc.,  R.  Co.,  89 
Minn.  297,  89  NW  635. 

Mo. — Ephland  v.  Missouri  Pac.  R. 
Co.,  187  Mo.  187,  37  SW  820.  38  SW 
926.  69  AmSR  498,  36  LRA  107  lafC 
71  Mo.  A.  5971;  Brown  v.  Hannibal, 
etc.,  R.  Co.,  66  Mo.  688;  Travers  v. 
Kansas  Pac.  R.  Co.,  63  Mo.  421;  Per- 
kins v.  Missouri,  etc..  R.  Co..  56  Mo. 
201;  Richmond  v.  Missouri  Pac.  R. 
Co..  162  Mo.  A.  422,  144  SW  168; 
Grayson  v.  8t  Louis  Transit  Co.. 
100  Ho.  A.  60,  71  SW  730;  McGinnls 
V.  Missouri  Pac  R.  Co.,  21  Mo.  A. 
399 

Kev. — Qulgley  v.  Central  Pac.  R. 
Co..  11  Nev.  360,  21  AmR  767. 

N.  J. — Haver  v.  Central  B.  Co.,  62 
N.  J.  L.  282,  41  A  916,  72  AmSR  647, 
48  LRA  84. 

N.  Y.— Drew  V.  Sixth  Ave.  R,  Co., 
26  N.  Y.  49;  Weed  v.  Panama  R.  Co.. 
17  N.  Y.  362.  72  AmD  474;  Drew  v. 


Sixth  Ave.  R.  Co.,  1  Abb.  Dec.  556; 
Connell  v.  New  York,  etc.,  R.  Co., 
134  Apip.  Div.  231,  118  NYS  944: 
Franklin  v.  Third  Ave.  R.  Co..  62 
App.  Div.  612,  65  NYS  4S4;  Flynn  v. 
Central  Park,  etc..  R.  Co..  49  N.  T. 
Super.  81. 

Oh. — ^Passenger  R.  Co,  v.  Youne. 
21  Oh.  St.  618,  8  AmR  78;  Atlantic, 
etc..  R.  Co.  V.  Dunn,  19  Oh.  St.  162. 
2  AmR  382;  Pittsburg,  etc..  R.  Co.  v. 
Slusser,  19  Oh.  St.  167. 

Pa. — Schimpf  v.  Harris,  186  Pa, 
46,  39  A  820;  Pennsylvania  R.  Co.  v. 
Vandiver.  42  Pa.  365,  82  AmD  520. 

S.  C. — Schockley  v.  Southern  R. 
Co..  93  S.  C.  533,  77  SE  221. 

Tex. — Denlson,  etc.,  R.  Co,  v.  Car- 
ter, 98  Tex.  196,  82  SW  782,  107  Am 
SR  626  [rev  (Civ.  A.)  79  SW  820]; 
Galveston,  etc.,  R.  Co.  v.  Donaboe, 
56  Tex.  162;  Texas,  etc.,  R.  Co.  v. 
Boren,  (Civ.  A.)  149  SW  295:  Mis- 
souri, etc.,  R.  Co.  V.  Qerren,  57  Tex. 
Civ.  A.  84,  121  ew  906;  Gulf.  etc..  R. 
Co.  V.  Luther,  40  Tex.  Civ.  A.  617,  90 
SW  44;  Claiborne  v.  Missouri,  etc., 
R.  Co..  21  Tex.  Civ.  A.  648,  53  SW 
837,  57  SW  336. 

W.  Va. — KlUmyer  v.  Wheeling' 
Tract.  Co.,  72  W.  Va.  148.  77  SE  908. 
48  LRANS  683. 

Wis. — Pick  v.  Chicago,  etc.,  R.  Co., 
68  Wis.  469,  82  NW  527,  60  AmR  878 
and  note;  Bass  v.  Chicago,  etc.,  R. 
Co..  36  Wis.  450.  17  AmR  495.  89 
Wis.  636.  42  Wis.  654,  24  AmR  437- 
Milwaukee,  etc.,  R.  Co.-  v.  Finney,  10 
Wis  388. 

Man.— Hill  v.  Winnipeg  xnectrlc 
R.  Co.,  21  Man.  442. 

Ont. — Decue  v.  Wabash  R.  Co..  S 
OntWR  102. 

[a]  Vhe  Mlvrs  to  dlsehaiv*  * 
lecal  duty  owed  by  a  railroad  em- 
ployee to  a  passenger  Is  negligence. 
Texas  Cent.  R.  Co.  v.  Cameron,  (Tex. 
Civ.  A.)  149  SW  709. 

[b]  passeMger  to  eoaolu 
— A  conductor  or  other  servant  In 
performing  the  statutory  duty  of  as- 
signing passengers  to  the  proper 
coaches  acts  as  the  agent  of  ttae 
carrier,  and  it  is  liable  for  his  mia- 
conduct  In  doing  so.  Denker  Trans- 
fer Co.  V.  Pugh.  162  Ky.  818.  173 
SW  139;  Louisville,  etc.,  R.  Co.  v. 
Ritchel.  148  Ky.  701.  147  SW  411.  41 
LRANS  958  and  note.  AnnCasl918B 
617. 

[cl  Cosdnetor  faUlnr  ag»lust  pas- 
senger.^— The  conduct  of  the  con- 
ductor of  a  street  car  while  in  the 
car  Is  in  a  sense  ofTlclal  conduct  for 
which  the  street  railroad  Is  respon- 
sible to  a  passenger  Injured  thereby 
If  such  conduct,  as  In  carelessly  fall- 
ing against  the  passenger  and  Injur- 
ing hnn.  Is  negligence,  regardless  of 
whether  the  conductor  Is  in  general 
contpetent  or  incompetent.  or 
whether  or  not  the  street  railroad 
might  reasonably  know  of  his  incom- 
petency. Spinney  v.  Boston  Et  R. 
Co.,  188  Mass.  SO.  78  NG  1021. 

[d]  Wiiscs  a  motftnua  aad  «m- 
dnetor  •xobuura  plao—  and  an  acci- 
dent occurs  through  the  negligent 
operation  of  the  car,  the  carrier  to 
liable,  although  the  conductor  was 
not  acting  within  the  scope  of  his 
employment,  on  the  ground  of  the 


For  later  eases,  developmeats  and  eluuwes  in  the  law  see  cumulative  Annotations,  same  title,  page  Jtnd  note  numb^. 
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carnage,*^  or  by  implication  from  the  situation  of 
the  parties,"  although  such  acts  are  in  violation  of 
rules  of  the  carrier,"  or  contrary  to  its  orders." 
"Sot  can  the  carrier  escape  this  liability  by  failing 
to  give  its  employees  full  instructions  or  by  restrict- 
ing their  authority  so  as  to  disable  them  from  prop- 
erly performing  their  duties.*'  But  ordinarily  the 
carrier  is  not  liable  if  the  acts  are  outside  of  the 
scope  or  course  of  the-  employment  of  the  agent  or 
servant;"  nor  is  it  liable  where  the  injuries  sus- 
tained are  not  caused  by  any  n^Iigent  or  wrongful 
act  on  the  part  of  its  employees."" 

Oontagious  disease.  It  has  been  held  that  a  pas- 
senger who  contracts  a  contagious  disease  from  a 


ticket  agent  of  a  carrier  while  purchasing  his 
ticket  cannot  recover  damages  if  the  carrier  did  not 
know  or  have  any  reason  to  know  that  the  agent 
had  such  disease;"  but  the  contrary  has  been  held 
where  the  agent  knew  that  he  was  infected  with 
such  a  disease." 

The  owner  of  a  passenger  Aerator  is  liable  for 
injuries  to  a  passenger  which  result  from  the  negli- 
gent or  wrongful  act  of  an  employee  while  acting  as 
such  and  within  the  scope  of  his  employment;"  but 
not  where  the  employee  is  acting  outside  the  scope 
of  his  employment,  or  where  the  n^ligent  or 
wrongful  act  is  done  by  one  who  has  no  duty  to 
perform  in  operating  the  elevator.** 


motorman's  negligence  In  abandon- 
ing the  control  of  the  car  to  the  con- 
ductor. Hill  V.  Wlnnlpear  Electric 
R.  Co..  21  Man.  442. 

[e]  l^eavinff  team  nuttenaed.— 
The  fact  that  an  Injury  to  a  i>aa- 
sengrer  In  a  Uvery  carriage  arose 
from  the  driver's  negligent  act  In 
leaving  the  carriage  unattended  to 
go  on  an  Independent  service  did  not 
relieve  his  master  from  liability. 
John  Radel  Co.  v.  Borches.  147  Ky. 
BOS,  146  SW  IG5,  39  LRANS  237. 

33.  Orr  V.  Boockholdt.  10  Ala.  A. 
331.  6S  8  430. 

Xilmltatlom  of  or  waaivticm  tmm 
UabtUtT  see  generally  supra  SI  I15I- 
1164. 

34.  Orr  V.  Boockholdt,  10  Ala.  A. 
331,  66  S  430. 

38.  LfOuisville,  etc.,  R.  Co.  v. 
Whitman,  79  Ala.  328;  Foley  v.  Bos- 
ton, etc.,  St.  R.  Co.,  198  Ublsb.  532. 
84  NB  846;  Dreyfus  v.  St.  I40uls, 
etc.,  R.  Co.,  124  Ho.  A.  666,  102  SW 
63.    See  also  cases  supra  note  82. 

[a]  mdlwe  to  reaA  mlM> — The 
fact  that  a  motomnan  did  not  have 
time  to  read  -the  rules  of  the  com- 

Iiany,  where  he  had  been  In  its  serv- 
ce  nearly  two  weeks  after  having 
been  insunioted  for  twelve  days,  Is 
no  excuse.  Foley  v.  Boston,  etc.,  St. 
R.  Co.,  198  Mass.  532,  84  KB  846. 

36.  Phlladeli^la.  etc..  R.  Co.  v. 
Derby;  14  How.  (U.  S.)  468,  14  L.  ed. 
602;  Heenrlch  v.  Pullman  Palace-Car 
Co..  20  Fed.  100:  Schmidt  v.  New 
Orleans  R.  Co.,  116  La.  311,  40  S  714. 
7  LiRANS  162.  Bee  also  cases  supra 
note  32. 

ST.  flchmldt  V.  Mew  Orleans  R. 
Co..  lis  Zjl  811,  40  S  714,  7  tiRANS 
162. 

88.  U.  B. — ^X^eslnsky  v.  Metropoli- 
tan fiC  R.  Co.,  88  Fed.  137,  81  CCA 
678. 

Ala. — Alabama  Great  Southern  R. 
Co.  V.  Godfrey,  166  Ala.  202.  47  S 
186,  180  AmSR  7S;  Goodloe  v.  Mem- 
phis, etc.,  R.  Co.,  107  Ala.  233.  18  S 
16S,  64  AmSR  67,  29  LRA  729. 

Ark. — Chicago,  etc..  R.  Co.  v.  Mel- 
son,  87  Ark.  634,  113  SW  44. 

Fla. — ^Wright  v.  Georgia  Southern, 
etc.,  R.  Co..  68  Fla.  610,  SS  8  909, 
LRA1916E  1184. 

in. — Chicago,  etc.,  R.  Co.  v.  Koeh- 
ler.  47  lU.  A.  147. 

Ind. — Cincinnati,  etc.,  R  Co.  v. 
Carper.  112  Ind.  2S,  13  NE  122,  14 
NB  352,  2  AmSR  144. 

Mass. — Langley  v,  Boston  Fll.  R. 
Co.,  223  Mass.  492,  112  NB  79;  Mc- 
Ollvray  v.  West  End  St.  R.  Co..  164 
Mass.  122.  41  NE  116. 

Miss. — Louisville,  etc.,  R.  Co.  v. 
Douglass.  69  Miss.  723,  11  8  983,  30 
AmSR  582. 

N.  Y. — Isaacs  v.  Third  Ave.  R.  Co., 
47  N.  T.  122.  7  AmR  418:  Molloy  v. 
New  York  Cent,  etc..  R.  Co.,  10 
Daly  453. 

N.  c. — Owens  v.  Wilmington,  etc., 
R.  Co..  126  N.  C.  139,  86  Sk  253.  78 
AmSR  642. 

Oh.— O'Nell  V.  Baltimore,  etc..  R 
Co.,  2  Oh.  Clr.  Ct.  604,  1  Oh.  Clr.  Dec 
610. 

Va, — Washington,  etc.,  R.  Co.  v. 
Carter.  117  Va,  424,  85  SB  482. 

Wash. — Marks  v.  Alaska  SS.  Co., 
71  Wash.  167,  127  P  1101. 

[a1  *<nte  general  role  is  that  a 
carrier  can  be  held  liable  for  the 


torts  of  Its  servants  only  when  they 
are  done  by  the  servant  In  the 
course  of  the  servant's  duty,  and  in 
his  undertaking  to  perform  it,  but 
not  when  they  are  acts  of  willful 
misconduct  not  done  In  the  line  of 
duty."  Wright  v.  Georgia  Southern, 
etc..  R.  Co..  66  Fla.  610.  518.  63  S 
909.  L.RA1916E  1134. 

[b]  DlrecUmf  passenger  to  hoteL 
—In  the  absence  of  a  showing  to 
the  contrary.  It  is  not  within  the 
scope  of  a  station  agent's  authority 
to  suggest  to  or  invite  passengers 
leaving  trains  at  the  station  to  go 
to  any  particular  hotel  not  owned  by 
the  carrier,  or  to  follow  any  par- 
ticular route  in  reaching  such  hotel, 
unless  such  route  has  otherwise  re- 
ceived the  sanction  of  the  carrier, 
although  It  may  be  within  his  au- 
thority to  Inform  passengers  alight- 
ing from  tralna  of  a  safe  way  of 
egress  from  the  station  or  of  ap- 
proaches reasonably  near  thereto; 
and  hence  a  statement  of  a  station 
agent  made  to  a  passenger  alighting 
from  a  train  at  night,  as  he  goes 
Into  the  station  to  deposit  his  grip, 
that  a  hotel  man  was  there  with  a 
light,  and  that  if  the  passenger 
would  hurry  he  could  catch  up  with 
him,  amounted  only  to  the  agent's 
Individual  suggestion  for  which  the 
carrier  was  not  responsible,  unless 
the  route  taken  to  the  hotel  was 
within  the  station  grounds  or  ap- 
proaches thereto  or  was  a  passage- 
way which  the  carrier  had  otherwiss 
expressly  or  Impliedly  Invited  the 
public  to  use  as  a  means  of  Ingress 
or  egress  to  or  from  its  station  and 

Blatforms.   Alabama  Great  Southern 
L.  Co.  V.  Godfrey,  166  Ala.  202.  47 
S  186.  130  AmSR  76. 

3B.  Goodfellow  v.  Detroit  United 
R.  Co.,  156  Mich.  678,  119  NW  90t).  20 
I.RAN3  1123  and  note*  Jones  v.  St. 
Louis,  etc.,  R  Co.,  185  Mo.  A.  468, 
116  SW  4. 

[a]  Znfsmioe  of  nsgUgeno*  un- 
wummML. — The  Inference  that  a  car 
repairer  negligently  pushed  up  a  car 
door  which  he  had  been  requested  to 
repair  by  the  shipper  accompanying 
the  car,  whereby  it  was  caused  to 
fall  on  the  shipper  and  injure  him, 
is  unwarrantable,  where  It  does  not 
appear  that  It  was  unnecessary  to 
lift  the  door  to  see  how  it  could  be 
repaired,  or  that  it  was  unskillfully 
lifted.  Jones  v.  St.  Louis,  etc.,  R. 
Co.,  135  Mo.  A.  468.  116  SW  4. 

XnevltaUe  aoetdeat  see  Infra  ) 
1835. 

Froxluats  oanse  gtrnmetUr  see  in- 
fra S  1392. 

40.  Long  V.  Chicago,  etc.,  R  Co., 
48  Kan.  28.  28  P  977,  80  AmSR  271, 
16  LRA  319. 

41.  Missouri,  etc.,  R.  Co.  v.  Raney, 
44  Tex.  Civ.  A.  517,  99  SW  589. 

43.  Sweeden  v.  Atkinson  Impr. 
Co..  93  Ark.  397,  126  SW  439.  27  LRA 
NS  124;  H.  B.  Phillips  Co.  v.  Pruitt, 
82  SW  628.  26  KyL  831,  83  SW  114. 
26  KyL  1106;  Zleman  v.  Kieckhefer 
El,  Mfg.  Co.,  30  Wis.  497,  S3  NW 
1021. 

[a]    Apparent  soope  of  anlbcwlty. 

— where  It  was  the  duty  of  the 
cashier  in  defendant's  store  to  see 
that  the  door  of  the  passenger  eleva- 
tor was  kept  shut  when  not  in  use. 
but  not  her  duty  to  shut  It  herself, 


and  she  noticed  that  the  elevator  had 
moved  up  above  the  level  of  the  floor 
for  some  feet,  and  without  knowing 
of  the  approach  of  plaintiff,  a  cus- 
tomer, she  Instructed  one  of  the 
bundle  boys  to  shut  the  door,  the 
evidence  in  an  action  by  plaintiff  for 
injuries  sustained  owing  to  her  hav- 
ing stepped  into  the  shaft  warranted 
a  rinding  that  the  act  of  the  boy  in 
pulling  down  the  elevator  before 
shutting  the  door  was  within  the  ap- 
parent scope  of  his  authority  In 
obeying  the  cashier's  order.  H.  B. 
Phillips  Co.  V.  Pruitt,  82  SW  628.  26 
KyL  831,  83  SW  114.  26  KyL  1105. 

[b]  Owner  of  elevator  JuOA  not 
operator. — Where  an  elevator  manu- 
facturing company  constructs  an 
elevator  In  the  building  of  a  pro- 
spective purchaser  to  be  operated  by 
him  under  the  direct  supervision  of 
the  company  until  such  time  as  he 
shall  be  satisfled  that  It  Is  In  thor- 


ough running  order,  and  while  It  is 
bemg  so  operated  owing  to  a  defect 
in  IGb  metmanism  It  falls,  severely 


injuring  one  of  the  prospective  pur- 
chaser's employees,  the  placing  of 
the  elevator  In  the  building  is  not  a 
breach  of  the  common-law  duty  pro- 
hibiting an  act  the  natural  and  prob- 
able consequence  of  whltdi  will  be 
dangerous  to  the  lives  of  other  peo- 
ple: and  the  company  under  the  facts 
recited  not  being  the  operator,  there 
Is  no  other  ground  on  which  it  can 
be  held  liable.  Zleman  v.  Kieckhefer 
El.  Mfg.  Co.,  90  Wis.  497,  68  NW 
1011. 

43.  Sweeden  v.  Atkinson  Impr. 
Co.,  98  Ai^.  397,  126  SW  489.  27  LRA 
MS  124. 

e]    Thorn  where  a  piuBsenger  ele- 
r  operator  Invites  a  minor  into 
the  elevator  as  his  guest  for  the  pur- 

gose  of  taking  her  for  a  ride,  as  she 
as  no  business  In  the  building  it 
Is  an  act  without  the  scope  of  the 
servant's  employment,  and  the  mas- 
ter Is  not  liable  for  Injuries  to  the 
child  from  the  operator  a  negligence. 
Sweeden  v.  Atkinson  Impr.  Co..  33 
Ark.  897,  126  SW  439.  27  LRANS 
124. 

[b]    Daageirons  Instmmeatality.^ 

A  master  is  not  liable  for  Injuries 
to  a  child  by  the  negligence  of  a  pas- 
senger elevator  operator  who  was 
acting  outside  the  scope  of  his  em- 
ployment in  letting  her  ride  thereon, 
on  the  theory  that  a  master  la  re- 
sponsible for  the  acts  of  his  servant 
because  the  master  had  placed  him 
In  charge  of  a  dangerous  Instru- 
mentality, where  the  Injury  resulted 
from  the  negligent  act  of  the  oper- 
ator, and  not  from  the  character  of 
the  elevator  Itself.  Sweeden  v.  At- 
kinson Impr.  Co.,  93  Ark.  897,  126 
SW  439,  27  L-RANS  124. 

44.  Gibson  v.  International  Trust 
Co.,  177  Mass.  100,  58  NE  278,  S2 
LRA  928:  Norfolk  Bd.  of  Trade  Bldg, 
Corp.  V.  Cralle,  109  Va.  246,  68  SB 
996.  132  AmSR  917.  22  LRANS  297. 

[a]  The  Jultor  of  a  bnlldlng  who 
while  riding  In  the  elevator  moves 
the  elevator  boy's  stool  without  the 
latter's  knowledge  does  not  act  as 
the  servant  or  agent  of  the  owner  of 
the  building  in  so  doing,  so  as  to 
make  It  liable  for  his  negligence 
therein  to  a  passenger  Injured  by  the 
starting  of  the  ^evatiuy-jrhqr*.  the 
Digitized  by  VjCTUyTC  ■ 
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[$  1325]  .3.  Distiitct  Doctrine  as  to  Oarriers.  It 
has  been  held  that  unless  a  willful  or  malicious  act 
is  done  within  the  scope  of  the  employment  of 
the  employees  of  the  carrier,  no  recovery  can  be 
had  for  an  injury  resulting  therefrom.''^  But  many 
of  the  latest  and  best  considered  cases  hold  that  the 
rule  that  the  principal  or  master  is  not  liable  for 
injuries  resulting  from  the  willful  and  malicious 
acts  of  his  agent  or  servant,  not  done  within  the 
scope  of  his  employment,**  is  not  applicable  where 
the  injury  is  iunicted  on  a  passenger  by  a  carrier's 

boy  losing  hfs  balance  In  attempting 
to  alt  down  reachss  for  somathing  to 
support  blm  and  takes  hold  of  the 
lever.  Qibson  v.  International  Trust 
Co.,  177  Mass.  100,  68  NE  278,  62 
L.RA  928. 

[b]  BtrangWi^Where  a  hallboy 
not  charged  with  any  duty  of  oper- 
ating an  elevator  or  of  seeing  that 
It  Is  operated  requests  another  boy 
not  in  defendant'^s  employ  to  take 
plaintiff  to  one  of  the  upper  floors, 
and  while  doing  so  platntifT  Is  in- 
Jured  by  the  boy's  neKllgent  opera- 
tion of  the  elevator,  the  relation  of 
master  and  servant  does  not  exist 
between  defendant  and  the  boy  run- 
ning the  elevator,  hence  defendant  is 
not  liable  for  his  neellgence.  Nor- 


agent  or  servant/'  and  recognize  a  distinct  doctrine 
as  applicable  to  carriers  of  passengers,  holding  car- 
riers liable  for  the  acts  of  their  seirvants  or  agents 
resulting  in  injuries  to  passengers,  whether  mllful 
and  maUcions  or  not,  and  whether  done  in  the  line 
of  their  employment  or  service  or  not,  if  done  dur- 
ing the  course  of  the  dischaige  of  the  duty  which 
their  employers  owe  to  the  passengers;**  and  this 
rule  applies  to  the  wrongful  acts  of  any  agent  or 
servant  empl<^ed  in  the  general  business  of 
transportation.      The  ground  on  which  the  cases 


folk  Bd.  of  Trade  6ldg.  Corp.  v. 
Cralle,  109  Va.  246.  63  SB  996.  1S2 
AmSR  917,  22  LRANS  297. 

48-  Cunningham  v.  Seattle  Blec- 
tric  R.,  etc..  Co.,  3  Wash.  471.  28  F 
746;  Bmerson  v.  Niagara  Nav.  Co.,  2 
Ont.  628;  Moore  v.  Metropolitan  R, 
Co.,  L.  R.  8  Q.  B.  36;  Allen  V.  London, 
etc.,  R.  Co.,  1..  R,  6  Q.  B.  66;  Poulton 
V.  London,  etc.,  R.  Co.,  L.  R,  2  Q.  B. 
634;  Bayley  v.  Manchester,  etc.,  R. 
Co.,  L.  R.  8  C.  P.  148  [aff  L.  R.  7  C. 
P.  415];  Edwards  v.  London,  etc.,  R. 
Co..  L.  R.  5  C.  P.  446;  Golf  v.  Great 
Northern  R.  Co.,  3  E.  &  B.  672,  107 
ECL  672.  121  Reprint  594:  Roe  v. 
Birkenhead,  etc.,  R.  Co.,  7  Exch.  36, 
166  Reprint  845;  Seymour  v.  Green- 
wood. 7  H.  &  N.  365,  168  Reprint  611 
faff  6  H.  &  N.  369,  158  Reprint  1481: 
Lowe  V,  Great  Northern  R.  Co.,  62 
L.  J.  Q.  B.  524. 

46.  See  Agency  {  537 ;  Master  and 
Servant  [26  Cyc  1527J. 

47.  Birmingham  R.,  etc.,  Co.  v. 
Balrd,  130  Ala.  834,  30  S  456,  89  Am 
SR  43,  64  LRA  762;  Johnson  v.  De- 
troit, etc.,  R.  Co.,  130  Mich.  458,  90 
NW  274;  Shelby  v.  Metropolitan  St. 
R.  Co.,  141  Mo.  A.  614,  126  SW  1189; 
Houston,  etc.,  R.  Co.  v.  Washington, 
(Tex.  Civ.  A.)  30  SW  719.  Bee  also 
cases  infra  note  48. 

"It  [a  carrier  of  passengers]  can- 
not Invoke  the  rule  that  the  master 
is  not  liable  for  an  injury  resulting 
from  the  wilful  and  malicious  acts 
of  his  agent,  not  done  In  the  course 
of  his  employment.  That  rule  does 
not  apply  when  the  injury  is  In- 
flicted upon  a  passenger  by  the  car- 
rier's servant.''  Houston,  etc.,  R. 
Co.  V.  Washington,  (Tex.  Civ.  A.) 
30  SW  719,  729. 

4B.  U.  S. — Pendleton  v.  Kinsley, 
19  P.  Cas.  No.  10,922,  3  Cliff.  416. 

Ala. — Birmingham  R..  etc.,  Co,  v. 
Baird.  130  Ala.  334.  80  S  456,  89  Am 
SR  43.  54  LRA  752. 

Pla. — Wright  V.  Georgia  Southern, 
etc..  R.  Co.,  66  Fla.  610,  63  S  909, 
LRA1916E  1134. 

111. — Wabaah,  etc.,  R.  Co.  v.  Rec- 
tor, 104  111.  296;  Coggins  v.  Chicago, 
etc.,  R.  Co.,  18  111.  A.  620;  Chicago, 
etc.,  B.  Co.  V.  Barrett.  16  111.  A.  17. 

Ind. — Louisville,  etc.,  R.  Co.  v. 
Kelly,  92  Ind.  871,  47  AmR  149;  Chi- 
cago, etc.,  R,  Co.  V.  Fisher,  (A.)  110 
NE  240;  Baltimore,  etc.,  R.  Co.  v. 
Davis.  44  Ind.  A. '375,  89  NE  403. 

Iowa. — Ray  v.  Chicago,  etc.,  R.  Co., 
163  Iowa  430,  144  NW  1018. 

Ky. — Louisville  R,  Co.  v.  Kupper, 
118  SW  266;  Winnegar  v.  Central 
Pass.  R.  Co..  85  Ky.  647.  4  SW  237; 
Sherley  v.  Billings,  8  Bush  147,  8 
AmR  451. 

Me. — Hanson  v.  European,  etc.,  R. 


Co..  82  Me.  84,  16  AmR  404;  Goddard 
v.  Grand  Trunk  R.  Co.,  67  Me.  202, 
2  AmR  39. 

Mass. — Thayer  v.  Old  Colony  St.  R. 
Co.,  214  Mass.  234,  101  NQ  368,  44 
LRANS  1126,  AnnCasl914B  866; 
Hayne  v.  Union  St.  R.  Co.,  189  Mass. 
651,  76  NB  219,  109  AmSR  656,  3 
LRANS  606  and  note;  Bryant  v. 
Rich,  106  Mass.  180,  3  AmR  311. 

Mich. — Johnson  v.  Detroit,  etc.,  R. 
Co..  130  Mich.  453,  90  NW  274. 

Minn. — Conger  v.  St.  Paul,  etc.,  R. 
Co.,  46  Minn.  207,  47  NW  788. 

Miss. — St.  Louis,  etc.,  R.  Co.  v. 
Sanderson,  99  Miss.  148,  64  S  886, 
46  LRANS  362. 

Mo. — Ephland  v.  Missouri  Pac.  R. 
Co.,  137  Mo.  187,  37  SW  820,  88  SW 
926,  69  AmSR  498.  36  LRA  107  [afT 
71  Mo.  A.  6971;  Malecek  v.  Tower 
Grove,  etc..  R.  Co.,  57  Mo.  17:  E^ads 
v.  Metropolitan  R,  Co.,  48  Mo.  A. 
536:  Randolph  v.  Hannibal,  etc.,  R. 
Co.,  18  Mo.  A.  609. 

Mont. — Taillon  v.  Meara,  29  Mont. 
161.  74  P  421,  1  AnnCas  613  and  note. 

Nev. — Quigley  v.  Central  Pac.  R. 
Co.,  11  Nev.  360,  21  AmR  767. 

N.  T. — Palmerl  v.  Manhattan  R. 
Co..  133  N.  Y.  261.  30  NE  1001.  28 
AmSR  632,  16  LRA  136  [aft  60  Hun 
679.  14  NYS  468,  and  dlst  Mulligan 
V.  New  York,  etc.,  R.-Co..  129  N.  Y. 
606,  29  NE  962,  26  AmSR  539,  14 
LRA  7911;  Stewart  v,  Brooklyn,  etc., 
R.  Co.,  90  N.  Y.  688,  43  AmR  186 
[dlst  Isaacs  v.  Third  Ave.  R.  Co.,  47 
N.  Y.  122,  7  AmR  418];  Fisher  v. 
Metropolitan  El.  R.  Co.,  84  Hun  483: 
Lyons  V.  Broadway,  etc.,  R.  Co.,  10 
NYS  237. 

N.  C— White  V.  Norfolk,  etc.,  R. 
Co.,  116  N.  C.  631,  20  SB  191,  44 
AmSR  489. 

Tenn. — Springer  Transp.  Co.  v. 
Smith,  16  Lea  498,  1  SW  280. 

Tex. — Dillingham  v.  Russell,  73 
Tex.  47,  11  SW  139,  16  AmSR  763.  3 
LRA  634  and  note;  International, 
etc.,  R.  Co.  V.  Kentle,  2  Tex.  A.  Civ. 
Cas.  1  303. 

Wash. — Marks  v.  Alaska  SS.  Co., 
71  Wash.  167,  127  P  1101. 

W,  Va. — Layne  v.  Chesapeake,  etc., 
R.  Co.,  66  W.  Va.  607,  67  SE  1103; 
Teel  V.  Coal,  etc.,  R.  Co.,  66  W.  Va. 
315,  66  SE  470;  OHllngham  v.  Ohio 
River  R.  Co.,  35  W.  Va.  688,  14  SB 
243,  29  AmSR  827,  14  LRA  798; 
RlCKetts  V.  Chesapeake,  etc.,  R.  Co., 
33  W.  Va.  433,  10  SE  801,  26  AmSR 
901,  7  LRA  364. 

Wis. — Firemen's  Fund  Ins.  Co.  v. 
Schreiher,  150  Wis.  42,  135  NW  507, 
46  LRANS  314,  AnnCasl913B  823. 

[a]  Beaaona  f or  ml». — (1)  "Passen- 
gers riding  on  railroad  trains  are 
peculiarly  under  the  control  of  the 
carrier's  agents  and  are  practically 
helpless  In  guarding  against  intru- 
sions on  their  part,  and  so  the  law 
is  settled  that  a  railroad  company  is 
responsible  for  any  acts  of  Its  serv- 
ants on  the  train  which  tend  to  In- 
jure or  humiliate  the  passenger." 
Ray  V.  Chicago,  etc.,  R.  Co.,  163 
Iowa  430,  433,  144  NW  1018.  (2)  The 
duty  of  a  carrier  to  carry  passengers 
safely  and  expeditious! v,  and  to  con- 
serve by  every  reasonable  means  the 
convenience,  comfort,  and  peace  of 
the  passengers,  rests  on  Its  agents 
who  must  protect  each  passenger 
from  bodily  discomfort.  Insult,  in- 
dignities, and  personal  violence,  and 
although  the  act  of  an  agent  breach- 
ing such  duty  la  one  which  bears  no 


relation  to  the  duty  of  the  carrier, 
and  Is  not  connected  as  an  Incident 
to  the  discharge  of  any  duty,  the 
carrier  is  liable  because  of  a  viola- 
tion of  the  duty  which  It  owes  to 
passengers.  Baltimore,  etc.,  R.  Co. 
V.  Davis,  44  Ind.  A.  375,  89  NB  408. 

[b]  Canaiur  paaiengtr  to  jony 
from  train. — (l)  A  railroad  company 
while  running  a  mixed  train  is  an- 
swerable for  damages  resulting  to  a 

fasaenger  from  Jumping  from  the 
rain  on  account  of  the  negligent  and 
terrifying  acts  of  one  of  its  brake- 
men  made  in  the  car  In  which  he 
was  being  carried,  and  from  which 
he  might  reasonably  infer  that  a 
wreck  -of  the  train  was  imminent, 
although  such  brakeman  had  no  ex- 
press duty  to  perform  in  or  about 
such  car,  or  In  the  direction  of  pas- 
sengers, and  no  real  danger  was  Im- 
minent. Ephland  v.  Missouri  Pac.  R. 
Co.,  137  Mo.  187.  37  SW  820,  88  SW 
926,  69  AmSR  498,  35  LRA  107  [aff 
71  Mo.  A.  597].  (2)  A  brakeman 
whose  du^  It  is  to  assist  passengers 
on  and  olf  the  car  and  to  call  sta- 
tions and  the  like  is  acting  within 
the  scope  of  his  agency  In  directing 
a  passenger  who  Is  being  carried 
past  his  station  to  Jump  ^rom  the 
train,  and  the  carrier  is  bound  by  his 
direction.  Owens  v.  Wabash  R.  Co., 
84  Mo.  A.  143. 

4B.  Hayne  v.  Union  St.  R.  Co., 
189  Mass.  551,  76  NE  219.  109  AmSR 
666,  3  LRANS  606;  International, 
etc.,  R.  Co.  v.  Lane,  (Tex.  Civ.  A.) 
127  SW  1066;  St.  Louis  Southwestern 
R.  Co.  V.  Franklin,  (Tex.  Civ.  A.)  44 
SW  701. 

[a]  "The  TMMon  for  the  rola  as- 
plMi  aa  well  when  the  servant  is 
employed  upon  another  car  as  when 
he  Is  working  on  the  car  upon  which 
the  injury  occurs.  If  one  of  the  rea- 
sons for  the  liability  Is  that  the 
servant,  through  his  relation  to  his 
master,  owes  a  duty  to  protect  the 
passenger  from  injuries  by  others, 
and  a  fortiori  from  injuries  by  him- 
self, this  duty,  so  far  as  It  relates 
to  the  last  branch  of  the  obligation, 
is  not  conflned  to  servants  the  nature 
of  whose  service  reauires  them  to 
give  personal  attention  to  the  pas- 
senger in  reference  to  possible  in- 
juries from  others,  but  It  includes 
those  employed  in  the  general  busi- 
ness of  transportation,  and  Involves 
a  duty  to  refrain  from  doing  injury 
to  any  of  the  master's  passengers, 
whether  in  the  special  charge  of  the 
servant  or  not  It  would  be  too 
strict  and  narrow  a  rule  to  hold  that 
this  liability  of  the  master  extends 
only  to  Injuries  by  servants  espe- 
cially charged  with  the  duty  of  pro- 
tecting passengers  from  injury." 
Hayne  v.  Union  St  R.  Co.,  189  Maas. 
651,  653,  76  NE  21»,  109  AmSR  SE6, 
8  LRANS  605. 

[b]  niostratioiis. — (l>  Where  the 
conductor  of  one  car  in  sport  threw 
a  dead  hen  at  the  motorman  of  the 
car  on  which  plaintiff  was  riding, 
and  the  hen  missed  the  motorman, 
struck  the  window  of  the  car  near 
where  plalntlfT  was  sitting,  and  in- 
jured her,  the  fact  that  the  conductor 
was  a  member  of  the  crew  of  an- 
other car  than  that  in  which  plaintllC 
was  riding  did  not  exempt  defend- 
ant from  liability  for  such  Injuries. 
Hayne  v.  Union  St  R.  Co.,  189  Mass. 
661,  76  NB  219.  109  AmSR  665.  8 
LRANS  606.    (2)   It  Is  immaterial 
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which  recognize  this  doctrine  proceed  is  that  the 
carrier  as  a  part  of  its  contract  of  carriage  is 
bound  to  protect  the  passenger  from  all  tortious 
acts  of  its  employees,  and  that  for  a  breach  of  this 
contract,  however  ocoasioned,  a  passenger  may 
recover. 

Insurer.  "While  the  ,carrier  cannot  be  r^arded 
as  an  insurer  of  the  safety  of  the  passenger  in  all 
events,"*  under  this  doctrine  it  may  be  regarded  as 
insuring  that  the  passenger  will  not  be  injured 
through  the  negligent  or  willful  acts  of  its  em- 
ployees while  engaged  in  performing  a  duty  which 
the  carrier  owes  to  the  passenger."' 

After  termination  of  relation.  If  the  relation  of 


carrier  and  passenger  has  terminated,  there  can  be 
no  recovery  for  the  willful  or  malicious  acts  of  an 
employee  thereafter." 

1326]  4.  Assaults  Qr  Personal  Violence — a.  In 
Gteneral."  In  accordance  with  the  foregoing  rule,"' 
it  IB  generally  held  that  where  any  servant  or  agent 
of  the  carrier  while  engaged  in  carrying  out  the 
carrier's  duty  of  transportation  assaults  a  pas- 
senger, or  otherwise  infringes  the  right  of  protec- 
tion to  which  he  is  entitled,  the  carrier  is  liable, 
irrespective  of  whether  the  servant  or  the  agent  in 
the  thing  done  was  actii^  for  the  carrier  or  for  his 
own  purposes,"  unless  the  assault  vas  justified  hy 


wfaat  poeitton  In  the  railroad  coin> 
panr's  employ  a  servant  holds  to 
whom  a  iMsenger  reports  the  con- 
dition of  the  door  ox  a  car  which 
subsequently  Injures  the  passenger, 
where  such  servant  1b  superlntend- 
Inc  the  movement  of  the  cars,  as  the 
raTlroad  company  will  be  liable  for 
his  nesllsence  no  matter  what  posi- 
tion he  holds  In  Its  employ.  Inter- 
national, etc.,  R.  Co.  V.  Lane.  (Tex. 
Civ.  A.)  127  SW  10«. 

SO.  U.  S.— Pendleton  v.  Kinsley, 
19  F.  Cas.  No.  10.922,  S  Cliff.  416. 

Ala.— NaAvllIe,  etc.,  R.  Co.  v. 
Crosby,  18S  Ala.  237.  62  3  S89:  Cul- 
berson V.  Empire  Coal  Co.,  1S6  Ala. 
416.  47  S  237. 

Fla. — Wright  v.  Qeoryla  Southern, 
etc..  R  Co.,  66  Fla.  510.  63  S  909, 
LRA1916E  1134;  Pelot  v.  AtlanUc 
Coast  Line  B.  Co.,  60  Fla.  169,  S3  S 
937. 

111. — Chicago,  etc.,  R.  Co.  v.  Bar- 
rett. 16  111.  A.  17. 

Ind. — Louisville,  etCA  R.  Co.  v. 
Kelly,  92  Ind.  S71,  47  AmR  149: 
Baltimore,  etc.,  R.  Co.  v.  Davis,  44 
Ind.  A.  375.  89  NE  40S. 

Iowa. — Ray  v.  Chicago,  etc,  R.  Co., 
163  Iowa  430,  144  NW  1018. 

La. — Alexander  v.  New  Orleans  R., 
etc.,  Co..  129  La.  959,  57  S  283. 

Mass. — Thayer  v.  Old  Colony  St. 
R.  Co.,  214  Mass.  234.  101  NE  368. 
44  LRANS   1125,  AnnCasl914B  865. 

Mo. — Parber  v.  Missouri  Pac.  R. 
Co.,  116  Mo.  81,  22  SW  631.  20  LRA 
350. 

N.  Y.— Brewster  v.  InterborouRh 
Rapid  Transit  Co.,  68  Misc.  348,  123 
ItYB  992. 

N.  C. — White  V.  Norfollt,  etc.,  R. 
Co..  IIB  N.  C.  631.  20  SB  191,  44 
AmSR  489. 

Tex. — Texas  Midland  R.  Co.  v. 
Dean,  98  Tex.  B17.  85  SW  1136,  70 
LRA  943  [rev  tCIv.  A.)  88  SW 
524}. 

Wash. — Blomsness  v.  Furet  Sound 
Electric  R.  Co.,  47  Wash.  620,  92  P 
414,  17  LRANS  763. 

W.  Va, — Layne  v.  Chesapeake,  etc., 
R.  Co.,  66  W.  Va.  607,  67  SE  1103. 

Wis, — Craker  v.  Chicago,  etc.,  R. 
Co.,  3G  Wis.  657,  17  AmR  504. 

See  also  cases  supra  note  48. 

"As  between  the  carrier  and  Ita 

fiassengers  the  contract  of  carriage 
mpoaes  upon  the  carrier  the  duty, 
not  only  to  carry  safely  and  expe- 
ditiously between  the  termini  of  the 
road  expressed  in  the  contract,  but 
also  to  conserve  by  every  reasonable 
means  their  convenience,  comfort, 
and  peace  throughout  the  journey. 
And  the  same  duty  Is  of  course  upon 
the  carrier's  agents.  They  are  under 
a  duty  to  protect  each  passenger 
from  bodily  discomfort,  from  Insult, 
from  Indignities,  and  personal  vio- 
lence from  whatever  source-  This 
Is  true  although  the  act  is  one  which 
bears  no  relation  to  the  duty  of  car- 
rier, and  Is  not  connected  as  an  Inci- 
dent to  the  discharge  of  any  duty, 
In  such  case  the  carrier  is  liable 
because  of  violation  of  duty  it  owes 
to  passengers,  and  not  that  the  act 
Is  Incident  to  the  duty  and  scope 
of  employment.  It  is  not  applicable 
to  such  acts."  Baltimore,  etc.,  R. 
Co.  V.  Davis,  44  Ind.  A.  375,  89  NE 
403.  404.  To  same  effect  White  v. 
Norfolk,  etc.,  R.  Co..  116  N.  C.  6S1. 


80  SE  191,  44  AmSR  48ft. 

"A  common  carrier  of  paasensers 
Impliedly  agrees  to  exercise  the  ut- 
most care  and  diligence,  consistent 
with  the  proper  management  of  his 
business,  to  protect  his  passengers 
from  injury  through  the  misconduct 
of  other  persons,  while  he  is  per- 
forming his  contract  for  their  trans- 
portatiop.  They  necessarily  submit 
themselves  In  a  large  degree  to  his 
care  and  control,  and  he  undertakes 
to  provide  for  their  safety  in  all 
those  particulars  which  ought  to  be 
under  his  direction  and  management. 
Among  these,  to  a  certain  extent, 
are  the  kind  of  persons  permitted  to 
approach  the  passengers  on  the  car- 
rier's premises,  and  the  rules  and 
regulations  which  govern  the  con- 
duct of  the  carriers  servants  and 
others,  while  the  contract  for  car- 
riage Is  being  performed.  While  the 
carrier  does  not  guarantee  perfec- 
tion In  these  particulars,  he  is  under 
an  obligation  of  Implied  contract  and 
consequent  legal  duty,  to  use  a  very 
high  degree  of  care  to  prevent  In- 
juries that  might  be  caused  by  the 
negligence  or  willful  misconduct  of 
others.  This  rule  prevails  generally 
in  the  American  courts."  Hayne  v. 
Union  St.  R.  Co.,  189  Mass.  651.  562, 
76  NE  219,  109  AmSR  655,  3  LRANS 
605. 

[a]  "The  iniiBlry  is,  not  whether 
the  servant  acted  as  the  carrier's 
agent  In  Inflicting  the  Injury  but 
whether  the  master  has  broken  his 
contract  for  the  safe  carriage  of  the 
passenger."  Layne  v.  Chesapeake, 
etc.,  R.  Co.,  «6W.  Va.  607,  618,  67 
SE  1103. 

[b]  Absurd  results  of  oostraiy 

tm»j—"A  rule  which  should  make 
the  carrier  liable  when  the  act  result- 
ing in  the  injury  was  carelessly,  but 
unintentionally  done,  and  exonerate 
him  when  the  Injury  was  the  result 
of  the  intentional  act  of  the  servant 
would  lead  to  most  absurd  results. 
By  such  a  rule  a  stage  company  who 
should  place  a  lady  passenger  under 
the  protection  of  Its  driver,  to  be 
carried  over  ita  route,  would  be 
liable  If,  by  his  unskillful  driving, 
he  upset  the  coach  and  Injured  her; 
but  If.  taking  advantage  of  his  op- 

Sortunlty,  he  should  assault  and  rob 
er,  the  carrier  would  go  scot  free. 
If  the  porter  of  a  sleeping  car,  em- 
ployed to  guard  the  car  while  the 
passengers  sleep,  should  himself  fall 
asleep  or,  abandoning  his  post,  allow 
a  pickpocket  to  enter  and  rob  the 

fiassengers.  the  company  would  be 
lable-  but  If  the  guardian  should 
himself  turn  pickpocket;  and  ride 
the  pockets  of  the  passengers,  the 
company  would  not  be  responsible 
for  his  acts."  Stewart  v.  Brooklyn, 
etc.,  R.  Co.,  90  N.  Y.  688,  692,  43 
AmR  185. 

[c]  Putlcolar  act  anan13iOTlxed. 
— A  carrier  is  responsible  for  In- 
juries willfully  or  carelessly  In- 
flicted on  passengers  by  servants 
engaged  in  tne  performance  of  duties 
within  the  general  scope  of  their 
employment,  whether  the  particular 
act  was  or  was  not  authorized  by 
the  master.  The  question  in  such 
cases  is  whether  tne  servant  was, 
when  he  Infilcted  the  Injury,  acting 
within  the  line  of  his  duues.  and 


not  whether  the  particular  act  was 
authorise.  Louisville,  etc..  R.  Co. 
V.  Kelly^  92  Ind.  371,  47  AmSR  149. 

[dl  PasMBgen  do  not  eonttaet 
mmxnj  for  voom  and  transportatloB 
from  one  place  to  another,  but  for 
good  treatment  and  against  personal 
rudeness  and  want  of  Interference 
with  their  persons,  either  by  the 
carrier  or  Its  agents  employed  In 
the  management  of  the  conveyance; - 
and  whatever  may  be  the  motive 
which  Incites  a  carrier's  servant  to 
commit  an  unlawful  or  Improper  act 
toward  a  passenger  during  the 
existence  of  the  relation  of  carrier 
and  passenger,  and  regardless  of 
whether  the  wrong  Is  committed  in 
the  execution  of  the  servant's  em- 
ployment, the  carrier  is  liable  for 
the  act  and  Its  natural  and  legiti- 
mate consequences.  Pelot  v.  Atlantic 
Coast  Line  R.  Co..  60  Fla.  169.  63  S 
937 

si.   See  supra  >  1302. 

63.  U.  8. — Pennsylvania  R.  Co.  v, 
McCaffrey,  149  Fed.  404,  79  CCA  224. 

Ark. — St.  Louis,  etc.,  R.  Co.  v.  Tu- 
key,  119  Ark.  28,  175  SW  403,  LRA 
1916E  320;  Moore  v.  Louisiana,  etc., 
R.  Co..  99  Ark.  238.  137  SW  826.  34 
LRANS  299;  St.  Louis,  etc.,  R.  Co.  v. 
Dowgiallo,  82  Ark.  289,  101  SW  412. 

111. — McMahon  v.  Chicago  City  R. 
Co.,  1*3  111.  A.  608  [aff  239  111.  334. 
88  NE  223]:  Illinois  Southern  R.  Co. 
V.  Hubbard,  106  111.  A.  462;  Chicago, 
etc.,  R.  Co.  V.  Barrett,  16  111.  A.  17. 

Ind. — Chicago,  etc.,  R.  Co.  v. 
Fisher,  fA.)  110  NE  240. 

Ky. — Chesapeake,  etc,  R.  Co.  v. 
Francisco,  149  Ky.  SOT,  148  SW  46, 
42  LRANS  83. 

Mass. — Hayne  v.  Union  St.  R.  Co., 

189  Mass.  551.  76  NE  219,  109  AmSR 
666,  3  LRANS  606. 

Mo. — Van  Hoeffen  v.  Columbia 
Taxicab  Co..  179  Mo.  A.  691,  162  SW 
694;  McQuerry  v.  Metropolitan  St. 
R.  Co..  117  Mo.  A.  256.  92  SW  912. 

N.  T. — Zeccardl  v.  Tonkers  R.  Co.. 

190  N.  T.  389,  83  NE  31,  17  LRANS 
770  [rev  113  App.  Dlv.  649,  99  NYS 
936];  Miller  v.  Brooklyn  Heights  R. 
Co..  124  App.  Dlv.  537,  108  NYS  960; 
Baumstein  v.  New  York  City  R,  Co., 
56  Misc.  498,  107  NYS  23. 

W.  Va. — Layne  v,  Chesapeake,  etc., 
R.  Co.,  66  W.  Va.  607.  67  SE  I163. 

Wis. — Firemen's  Fund  Ins.  Co.  v. 
Schretber.  150  Wis.  42,  136  NW  507, 
45  LRANS  314,  AnnCasl913E  823. 

53.  Palmer  v.  Winston-Salem  R.. 
etc.,  Co.,  131  N.  C.  250,  42  SE  604; 
Missouri,  etc.,  R.  Co.  v.  Pope,  (Tex. 
Civ.  A.)  149  SW  1185. 

Assaults  or  personal  violence  after 
rttUtlon  terminated  see  mfra  S  1326. 

54.  Oros*  references : 

Assaults  In  ejecting  passenger  who 

has  forfeited  his  right  to  carriage 

see  supra  j  1194. 
Indecent    assaults    on    females  see 

infra  S  1328. 

65.    See  supra  fi  1325. 

56.  U.  S. — New  Jersey  Steamboat 
Co.  V.  Brockett.  121  V.  S.  637.  7  SCt 
1039.  30  L.  ed.  1049;  Kansas  City 
Southern  R.  Co.  v.  WUlsle,  224  Fed. 
908,  140  CCA  352;  Pendleton  v.  Kins- 
ley, 19  P.  Cas.  No.  10.922,  3  Cliff.  416. 

Ala. — Southern  R.  Co,  v.  Hanby, 
183  Ala.  2BE,  62  6  871:  Nashville, 
etc.,  R.  Co.  v.  Crosby,  183  Ala.  237. 
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some  act  of  the  passenger;"^  and  in  some  jurisdic-  |  tions  this  rule  is  prescribed  by  statute." 


V.  Sampley,  169  Ala.  372,  63  8  142: 
Culberson  v.  Empire  Coal  Co.,  166 
Ala.  416,  47  S  237;  Southern  R.  Co.  v. 
Wildman,  119  Ala.  665,  24  S  764. 

Ark. — Moore  v.  Louisiana,  etc.,  R. 
Co.,  99  Ark.  233.  137  SW  826,  84 
LRANS  2B9;  Mayfleld  v.  St.  Louis, 
etc.,  R.  Co..  97  Ark.  24,  133  SW  168, 

32  LRANS  525. 

Del.— Whittlnston  v.  Philadelphia, 
etc.,  R.  Co..  93  A  663. 

Fla. — Wright  V,  Georgia,  etc.,  R. 
Co..  66  Fla.  510,  63  S  909,  LRA1916E: 
1134. 

Ga. — Brunswick,  etc.,  R.  Co.  v. 
Bostwick,  100  Oa.  96,  27  SB  725; 
Turner  v.  Weatern,  etc.,  R.  Co.,  69 
Ga.  827. 

III. — Chicago,  etc.,  R.  Co.  v.  Pea- 
cock, 48  111.  253;  St.  Louis,  etc..  R. 
Co.  V.  Dalby,  19  111.  353:  Chicago  City 
R.  Co.  V.  Cooper,  128  111.  A.  628;  Chi- 
cago, eta.  R.  Co.  v.  Tracey,  109  111. 
A.  663;  Hanson  v.  Urbana,  etc.,  R. 
Co.,  75  111.  A.  474. 

Ind. — Louisville,  etc.,  R.  Co.  v. 
Wood,  113  Ind.  544,  14  NE  672.  16 
NE  197;  Louisville,  etc.,  R.  Co.  v. 
Kelly.  92  Ind.  371,  47  AmR  149; 
Evansville,  etc..  R-  Co.  v.  Baum,  26 
Ind.  70;  Indianapolis  Union  R.  Co.  v. 
Cooper,  6  Ind.  A.  202.  33  NE  219. 

Kan. — Atchison,  etc.,  R.  Co.  v. 
Henry,  56  Kan.  716,  41  P  962,  29  LRA 
466. 

Ky.~-Sherley  v.  Billings,  8  Bush 
147.  8  AmR  461. 

L€i. — Williams  v.  Pullman  Palace 
Car  Co..  40  La.  Ann.  417,  4  S  85,  8 
AmSR  638;  Block  v.  Bannerman,  10 
La,  Ann.  1. 

Me. — Goddard  v.  Grand  Trunk  R. 
Co.,  57  Me.  202,^  2  AmR  39. 

Md. — Philadelphia,  etc,  R.  Co.  v. 
Crawford.  112  Md.  508,  77  A  278; 
Tol  Chester  Beach  Impr.  Co,  v. 
Scharnagt,  106  Md.  199,  66  A  916: 
Baltimore,  etc..  R.  Co.  v.  Barger,  80 
Md.  23.  30  A  560,  46  AmSR  319, 
26  LRA  220. 

Mass. — Hull  v.  Boston,  etc.,  R.  Co^ 
210  Maas.  159,  96  NE  68,  36  LRANS 
406,^  AnnCasl912C  1147. 

Miss. — Yazoo,  etc.,  R.  Co.  v.  Shelby, 
96  Miss.  166,  48  S  403. 

Mo. — Fornoft  v.  Columbia  Taxicab 
Co.,  179  Mo.  A.  620,  162  SW  899; 
Shelby  V.  Metropolitan  St.  R.  Co.,  141 
Mo.  A.  614.  126  SW  1189:  Keen  v. 
Bt.  LouiB,  etc.,  R.  Co.,  129  Mo.  A. 
101,  108  SW  1126;  Murphy  v.  St 
Louis  Transit  Co,,  96  Mo.  A.  272, 
70  SW  169;  E^ads  v.  Metropolitan  R. 
Co..  48  Mo.  A.  688. 

Nev. — Qulgley  v.  Central  Pac.  R. 
Co..  11  Nev.  850,  21  AmR  767. 

N.  X— Haver  v.  Central  R.  Co.,  62 
K  J.  L.  282,  41  A  916,  72  AmSR 
647.   48  LRA  84. 

N.  Y.— Dwinelle  t.  New  York  Cent, 
etc.  B.  Co..  120  N.  Y.  117.  24  NE  819, 
80  NYSt  5'r8,  17  AmSR  611,  8  I>RA 
224;  Hlggltia  v.  WatervUet  Turnpike, 
etc.,  R.  Co..  48  N.  Y.  88,  7  AmR 
298;  McLeod  v.  New  York,  etc..  R. 
Co.,  72  App.  Div.  116.  76  NYS  847: 
Brewster  v.  Interborough  Rapid 
Transit  Co..  68  Misc.  348.  123  NYS 
992;  Guarlello  v.  Union  R.  Co.,  47 
Misc.  486.  94  NYS  638;  Danziger  v. 
Interborough  Rapid  Transit  Co.,  104 
NYS  845;  Lyons  v.  Broadway,  etc., 
R.  Co.,  10  NYS  237. 

N.  C— Williams  v.  Gill,  122  N.  C- 
967,  29  SE  879;  Daniel  v.  Petersburg 
R.  Co.,  117  N.  C.  692.  23  SE  327. 

Oh. — ^Passenger  R,  Co.  v.  Young. 
21  Oh.  St  618.  8  AmR  78;  Pittsburg, 
etc.,  R.  Co.  V.  Slusser,  19  Oh.  St 
167. 

Pa. —  Sharrer  v.  Paxson,  171  Pa.  26. 

33  A  120;  Artherbolt  v,  Erie  Electric 
Motor  Co.,  27  Pa,  Super.  141. 

Tenn. — Knoxvllle  Tract.  Co.  v. 
Lane,  103  Tenn.  876.  63  SW  667,  46 
LRA  579. 

Tex. — St.  Louis  Southwestern  R. 
Co.  V.  Huddleston,  (Civ.  A.)  178  SW 
704;  Dallas  Cons.  Electric  St,  R.  Co. 
V.  Gllmore.  (Civ.  A.)  138  SW  1134; 
Missouri,  etc.,  R.  Co.  v.  Gerren,  57 
Tex.  Civ.  A.  84,  121  SW  905;  St 
Louis,  etc.,  R.  Co.  v.  Franklin,  (Civ. 


A.)  44  SW  701;  International,  etc., 
R.  Co.  V.  Mulllken,  10  Tex.  Civ.  A. 
663,  32  SW  162:  Houston,  etc..  R.  Co. 
V.  Washington,  (Civ.  A.)  30  SW 
719;  Texas,  etc.,  B.  Co.  v.  Edmond, 
(Civ.  A.)  29  SW  518. 

Va. — Southern  R.  Co.  v.  Qrubbs, 
116  Va.  876,  80  SE  749. 

Wash. — Cunningham  v.  Seattle 
Electric,  etc.,  R.  Co.,  3  Wash.  471, 
28  P  746. 

W,  Va. — Layne  v.  Chesapeake,  etc., 
R.  Co.,  66  W.  Va..  607.  617,  67  SB 
1103  [quot  Cyc]. 

"One  of  the  prime  duties  resting 
upon  a  railroad  company  is  to  pro- 
tect its  passengers  from  assaults  and 
Injuries  by  its  servants:  nor  does 
the  question  of  its  liability  for  a 
breach  of  this  duty  depend  upon 
whether  or  not  the  servant,  In  the 
performance  of  the  act,  is  within  the 
scope  of  his  employment."  Indian- 
apolis Union  R,  Co,  v.  Cooper,  6  Ind. 
A.  202,  33  NE  219,  220.  To  same 
effect  Dallas  Cons.  Electric  R.  Co,  V. 
Gllmore,  (Tex.  Civ.  A.)  138  SW  1134. 

"If  the  agent  or  servant  of  a  cor- 
poration assaults  a  stranger,  the  cor- 

§ oration  Is  not  in  any  way  liable; 
ut  the  rule  is  different  where  the 
assault  is  made  upon  a  passenger  of 
the  corporation.  It  is  the  duty  of 
every  railroad  corporation  to  carry 
its  passengers  safely,  and  to  treat 
them  respectfully.  Thcv  should  pro- 
tect their  passengers  from  violence 
and  insult,  and  are  bound  to'  use 
such  reasonable  precautions  as  hu- 
man judgment  and  ordinary  fore- 
sight are  capable  of,  In  order  to  mcOie 
the  journey  safe-  and  comfortable. 
In  the  language  of  the  authorities 
they  are  bound  to  protect  their  pas- 
sengers not  only  against  the  vio- 
lence and  insults  of  strangers  and 
co-passengers,  but  a  fortiori,  against 
the  violence  and  Insults  of  their  own 
conductors  agents  and  servants,  and 
if  this  duty  is  not  performed,  they 
should,  of  course,  be  held  respon- 
sible." Qulgley  V.  Central  Pac.  R. 
Co„  II  Nev.  860,  862,  21  AmR 
757. 

"The  Idea  that  the  servant  of  a 
carrier  of  persons  may.  In  the  In- 
tervals between  rendering  personal 
services  to  the  passenger  for  his 
accommodation,  assault  the  person  of 
the  passenger,  destroy  his  con- 
sciousness and  disable  him  from 
further  pursuit  of  his  Journey,  Is 
not  consistent  with  -the  duty  that 
the  carrier  owes  to  the  passenger, 
and  is  little  less  than  monstrous. 
White  this  general  duty  rested  upon 
the  defendant  to  protect  the  person 
of  the  passenger  during  the  entire 
performance  of  the  contract,  it  signi- 
fies but  little  or  nothing  whether  the 
servant  had  or  had  not  completed  the 
temporary  or  particular  service  Tie 
was  performing  or  had  completed  the 
performance  of  It,  when  the  blow 
was  struck.  That  blow  was  given 
by  a  servant  of  the  defendant  while 
the  defendant  was  performing  its 
contract  to  carry  safely  and  to  pro- 
tect the  person  of  the  plaintiff,  and 
was  a  violation  of  such  contract." 
Dwinelle  v.  New  York  Cent,  etc., 
R.  Co.,  120  N.  Y.  117,  127,  17  AmSR 
611,  8  LRA  224,  24  NB  819. 

[a]  "The  grounds  of  ths  car- 
rier's liability  may  be  briefly  stated 
thus:  The  law  requires  the  common 
carrier  of  passengers  to  exercise  the 
highest  degree  of  car©  that  human 
judgment  and  foresight  are  capable 
of,  to  make  his  passenger's  journey 
safe.  Whoever  engages  in  the  busi- 
ness Impliedly  promises  that  his  pas- 
senger shall  have  this  degree  of 
care.  In  other  words,  the  carrier  is 
conclusively  presumed  to  have  prom- 
ised to  do  what,  under  the  circum- 
stances, the  law  requires  him  to  do. 
We  say  conclusively  presumed,  for 
the  law  will  not  allow  the  carrier 
by  notice  or  special  contract  even 
to  deprive  his  passenger  of  this  de- 
gree of  care.  If  the  passenger  does 
not  have  such  care,  but  on  the  con- 


trary Is  unlawfully  assaulted  and 
Insulted  by  one  of  the  very  persons 
to  whom  his  conveyance  Is  intrusted, 
the  carrier's  Implied  promise  is 
broken,  and  his  legal  duty  is  left  un- 
performed, and  he  Is  necessarily  re- 
sponsible to  the  passenger  for  the 
damages  he  thereby  sustains.  The 
passenger's  remedy  may  he  either  In 
assumpsit  or  tort,  at  his  election.  In 
the  one  case,  he  relies  upon  a  breach 
of  the  carrier's  common-law  duty  In 
support  of  his  action;  in  the  other, 
upon  a  breach  of  his  Implied  prom- 
ise.   The  form  of  the  action  Is  Im- 

Sortant  only  upon  the  question  of 
amages.  In  actions  of  assumpsit, 
the  damages  are  generally  limited  to 
compensation.  In  actions  of  tort,  the 
jury  are  allowed  greater  latitude, 
and.  In  proper  cases,  may  give  ex- 
emplary damages."  Goddard  v. 
Grand  Trunk  R.  Co..  57  Me.  202,  217. 
2  AmR  39. 

[b]  A  oanier  Is  aliBoliitelr  bound 
to  protect  a  passenger  from  unlawful 
assaults  and  Insults  by  its  servants. 
Rohrback  v.  Pullman's  Palace  Car 
Co.,  166  Fed.  797:  Southern  R.  Co.  v. 
Hanby.  183  Ala.  266,  62  S  871;  Braum- 
stein  v.  New  York  City  R.  Co.,  56 
Misc.  498,  107  NYS  23.  See  also  supra 
g  1326. 

[o]  Sale  i*™i*it.y  nuuiter^  Ua- 
Mlnj  BOt  applioable. — The  rule  that 
ttie  master  is  not  liable  for  the  torts 
of  the  servant,  unless  the  act  Itself 
pertains  to  the  service  for  which  the 
servant  Is  employed,  does  not  apply 
to  an  assault  on  a  passenger  by  a 
carrier's  servant  In  which  case  ttie 
carrier's  liability  arises,  not  out  of 
the  relation  of  master  and  servant, 
but  out  of  that  of  carrier  and  pas- 
senger, the  carrier  being  bound  to 
protect  the  passenger  against 
assaults,  not  only  of  Its  servants,  hut 
of  third  persons.  Shelby  v.  Metro- 
politan St  R.  Co.,  141  Mo.  A.  614, 
126  SW  1189.    See  also  supra  i  1826. 

[d]  What  consUtirtM  aasanlW— 
Where  an  Intoxicated  passenger,  on 
being  requested  by  a  brakeman  to 
deliver  up  a  pistol  which  he  was 
brandishing,  gave  It  to  his  wife  who 

E laced  It  under  her,  whereupon  the 
rakeman  reached  under  her  for  It, 
such  act  did  not  constitute  an  assault 
on  her.  Friar  v.  Orange,  etc.,  R.  Co.. 
46  Tex.  Civ.  A.  664,  101  SW  274. 

 [e]    AxxMt    or  Imprlsoumetit. — 

Where  a  passenger  is  unjustlflably 
assaulted,  arrested  or  Imprisoned  by 
the  carrier's  servants  or  agents 
while  acting  within  the  scope  of  their 
duty,  the  carrier  is  liable.  Tolcbes- 
ter  Beach  Impr.  Co.  v.  Schamagl, 
106  Md.  199,  66  A  918.  „ 

[f]  niiinl  ■■Moh.— Where  the 
servants  ta  a  carrier  participate  In 
an  Illegal  search  of  a  passenger,  the 
carrier  is  liable  for  tlie  assault  and 
battery,  although  the  servants  be- 
lieve the  search  to  be  legal.  Nash- 
ville, etc.,  R.  Co.  v.  Crosby,  188  Ala. 
237.  62  S  889. 

[g]  WhMf  a  tranlar  mtan  a 
taxloab,  which  Is  the  v^lcle  of  a 
common  carrier,  the  relation  of  pas- 
senger and  carrier  Is  established,  and 
the  carrier  becomes  bound .  to  pro- 
tect him,  not  only  from  insult  and 
assault  by  outsiders,  but  also  from 
its  own  servants.  Van  Hoetfen  v. 
Columbia  Taxicab  Co,,  179  Mo.  A. 
591,  162  SW  694. 

[h]  Anthorlty  or  ratUoatlo&r— 
(1)  In  an  action  against  a  railroad 
for  an  assault  by  a  conductor.  It  Is 
not  neceaaary  to  prove  that  the  con- 
ductor was  previously  authorized  by 
defendant  to  commit  the  wrong  com- 
plained of,  or  that  the  wrong  had 
been  ratified.  Southern  R.  Co.  v. 
Grubbs,  116  Va.  876.  80  SE  749.  (2) 
The  failure  of  a  railroad  to  dis- 
charge a  conductor  prior  to  trial,  who 
was  charged  with  assault  in  an 
action  for  damages,  Is  not  a  ratifica- 
tion of  the  assault.  Southern  R.  Co. 
v.  Grubbs,  supra. 

57.  See  in^a  i  1327. 

58.  See  Statutory  provisions. 


For  later  casesi  derelovBenta  and  ehanges  in  the  law  see  cumulative  Annotations,  aame  title,  pagp  anj 

Digitized  by 


§  1326] 


CABBIEBS 


L10C.J.]  891 


Applicatibmi  to  particular  employees.  The  car- 
rier is  liable  for  assault  on  a  passenger  by  the 
conductor  in  charge  of  the  train  or  car  in  which 
the  passenger  is  riding,  whether  the  assault  is  in 
the  supposed  interest  and  discharge  of  a  supposed 
duty  to  the  parrier,  or  is  made  as  the  result  of  per- 
sonal malice  or  desire  for  revenge  for  an  affront." 
Likewise  a  brakeman  on  a  train,  in  connection  with 
hi?  employment,  is  boond  to  dischai^e  the  duty  of 
protecting  the  passenger^  and  if  he  makes  an  assanlt 
on  the  passenger,  although  not  in  connection  with 

[a]  In  OMKffi»  the  liability  of  the 
master  for  both  the  negligent  and  the 
voluntary  torts  of  his  servants  is 
expressly  declared  by  statute.  Code 
(1882)  S  2961,  and  under  this  statute 
recoveries  for  assaults  on  passensers 
by  servants  of  carriers  have  been  al- 
lowed. Kast  Tennessee,  etc.,  R.  Co. 
V.  Fleetwood,  90  Ga,  23.  16  3E  778; 
Atlanta,  etc.,  R.  Co.  v.  Condor,  76  Ga. 
61;  "Western,  etc.,  R.  Co,  v.  Turner, 
72  Qa.  292,  63  AmR  842;  Peeples  v. 
Brunswick,  etc.,  R.  Co.,  60  Oo.  S81: 
Gasway  v.  Atlanta,  etc.,  R.  Ca,  E8 
Ga.  216. 

SB.  U.  S. — Texas,  etc.  R.  Co.  v. 
Williams.  62  Fed.  440,  10  CCA  463; 
Gallena  v.  Hot  Springs  R.  Co.,  13 
Fed.  116.  4  McCrary  371. 

Ala. — Birmingham  R..  etc.,  Co.  v. 
Coleman.  181  Ala.  478,  61  S  890; 
Birmingham  R.,  etc.,  Co.  v.  Mullen, 
ISS  Ala.  614,  36  S  701:  Birmingham 
R..  etc..  Co.  V.  Baird,  180  Ala.  384,  SO 
S  466,  64  LRA  762. 

Aril. — St.  Louis  Southwestern  R. 
Co.  V.  Mallard,  104  Ark.  641,  148  SW 
261. 

D.  c. — Kohner  v.  Capital  Tract.  Ca, 
22  App.  181. 

Ga. — ^King  v.  Southern  R.  Co.,  128 
Ga.  286,  67  SE  607;  Georgia  Cent.  R. 
Co.  V.  Brown,  113  Ga.  414,  38  SB  989. 
84  AmSR  260;  East  Tennessee,  etc.. 
R.  Co.  V.  Fleetwood,  90  Ga.  23.  16 
SE  778;  Western,  etc.,  R.  Co.  v.  Tur- 
ner, 7S  Ga.  29S,  6S  AmR  842:  Georgia 
R~,  etc..  Co.  V.  Rich,  9  Ga.  A.  497.  71 
SB  769. 

in.— Withers  v.  Chicago  City  R. 
Co..  171  111.  A.  4«0;  Illinois  Cent.  R. 
Co.  V.  Sheehan,  29  111.  A.  90:  Cogglns 
V.  Chicago,  etc..  R.  Co.,  18  111.  A.  620. 

Ind. — Lioulsvllle,  etc.,  R.  Co.  v. 
Wood.  113  Ind.  644,  14  NE  572;  Cltl- 
sens'  St.  R.  Co.  v.  Clark,  33  Ind.  A. 
190.  71  NE  63,  104  AmSR  249. 

Ky. — Chesai>eake,  etc.,  R.  Co.  v. 
Roblnett,  161  Ky.  778,  152  SW  976,  46 
LRANS  433;  White  v.  South  Coving- 
ton, etc..  R.  Co.,  150  Ky.  681,  160  SW 
837;  Louisville  R.  Co.  v.  Kupper,  118 
SW  266;  Louisville,  etc..  R.  Co.  v. 
Donaldson,  43  SW  439,  19  KyL  1384; 
Sherley  v.  Billings,  8  Bush  147.  8 
AmR  451. 

Md. — Rosenkovitz  v.  United  R., 
etc.,  Co..  108  Md.  306,  70  A  108. 

Mass. —  Jackson  v.  Old  Colony  St. 
R.  Co.,  206  Mass.  477.  92  NB  726,  30 
LRAXS  1046,  19  AnnCas  616:  Rams- 
den  V.  Boston,  etc.,  R.  Co.,  104  Mass. 
117.  6  AmR  200. 

Mo. — Spohn  v.  Missouri  Pac.  R.  Co., 
101  Mo.  417,  14  SW  880;  Mills  v. 
MetropoliUn  St.  R.  Co..  167  Mo.  A. 
529,  137  3W  1006;  Neuer  v.  Metro- 

yolltan  St.  R.  Co.,  143  Mo.  A.  402. 
27  SW  669;  Donnel  v.  St.  Louis 
Transit  Co.,  107  Mo.  A.  84.  80  SW 
31S:  Strauss  v.  St.  Louis  Transit 
Co.,  102  Mo.  A.  644.  77  SW  156:  Ran- 
dolph V.  Hannibal,  etc.,  R.  Co.,  18 
Ko.  A.  eoft. 

N.  T. — Stewart  v.  Brocdilyn,  etc., 
R.  Co.,  90  N.  r.  688,  4S  AmR  186: 
Willis  V.  Metropolitan  St.  R.  Co..  76 
App.  Dir.  340,  78  NTS  478.  IS  NYClv 
Froc  189. 

Oh. — Baltimore,    etc..    R.    Co.  t. 
Reed.  81  Oh.  Cir.  Ct.  621. 

Pa. — McParlan  v.  Pennsylvania  R. 
Co„  199  Pa.  408.  49  A  270. 

Tex. — Dillingham  v.  Russell,  78 
Tex.  47.  11  SW  139.  15  AmSR  753,  3 
LRA  634;  St.  Louis  Southwestern  R. 
Co.  V.  Johnson.  29  Tex.  Civ.  A.  184, 
98  SW  68;  Galveston,  etc.,  R.  Co.  v. 
La  Prelle,  27  Tex.  Civ.  A.  496,  66  SW 
488. 


Va. — Southern  R.  Co.  v.  Grubbs,  IIB 
Va.  876.  80  SE  749. 

W.  Va. — Smith  v.  Norfolk,  etc.,  R. 
Co^46  W.  Va,  69,  85  SE  884. 

Wis. — Craker  v.  Chicago,  etc.,  R. 
Co..  36  Wis.  657.  17  AmR  604. 

[al  A  oarxlAr  is  liable  an  in- 
sure* for  Injuries  to  a  passenger 
from  an  aggravated  assault  perpe- 
trated by  the  carrier's  conductor,  fol- 
lowed by  the  passenger's  arrest. 
Baumateln  v.  New  York  City  R.  Co., 
56  Misc.  498,  107  NTS  23.  See  gener- 
ally supra  I  1326. 

60.  Ark. — Pine  Blutf,  etc.,  R.  Co. 
V.  Washington.  116  Ark.  179.  172  SW 
872;  St.  Louis,  etc..  R.  Co.  v.  Dowgi- 
allo,  82  Ark.  289,  101  SW  412. 

Ga. — Atlanta,  etc.,  R.  Co.  v.  Condor, 
75  Ga.  51. 

111. — Chicago,  etc.,  R,  Co.  v.  Flex- 
man,  103  111.  646,  42  AmR  33  and 
note;  Chicago,  etc.,  R.  Co.  v.  Wil- 
liams, 55  111  186,  8  AmR  641;  Chi- 
cago, etc.,  R.  Co.  v.  Flexman,  9  111. 
A.  260  103  III.  646,  42  AmR  33]. 

Ind.— -Wabash  R.  Co.  v.  Savage,  110 
Ind.  156,  9  NB  85;  Terre  Haute,  etc., 
R.  Co.  V.  Jackson,  81  Ind.  19. 

Iowa. — Pagg  V.  Minneapolis,  etc., 
R.  Co.,  157  NW  148:  Garvik  v.  Bur- 
lington, etc..  R.  Co.,  131  Iowa  416,  108 
NW  827,  117  AmSR  432;  McKinley  v. 
Chicago,  etc.,  R.  Co..  44  Iowa  314,  24 
AmR  748. 

Kan. — Morey  v.  Chicago,  etc.,  R. 
Co.,  86  Kan.  73,  119  P  644;  Atchison, 
etc..  R.  Co.  V.  Henry.  66  Kan.  716,  41 
P  952,  29  LRA  465. 

Me. — Goddard  v.  Grand  Trunk  R. 
Co.,  67  Me.  202.  2  AmR  39. 

Minn. — Conger  v.  St.  Paul,  etc.,  R 
Co..  45  Minn.  207.  47  NW  788. 

Mo. — McPeak  v.  Missouri  Pac.  R 
Co.,  128  Mo.  617,  80  SW  170;  Winston 
V.  Lusk,  186  Mo.  A.  381,  172  SW  76: 
Keen  v.  St.  Louis,  etc.,  R.  Co.,  129 
Mo.  A.  301.  106  SW  1126. 

N.  C— Williams  v.  Gill,  122  N.  C. 
967.  29  SE  879. 

Tex. — St.  Louis  Southwestern  Co. 
V.  Huddleston,  (Civ.  A.)  178  SW  704. 

Va, — Norfolk,  etc.,  R.  Co,  v.  Breme, 
109  Va.  422,  63  SB  1018. 

[a]  DreaoUaff  with  water. — 
Where  a  passenger  was  drenched 
with  water,  It  was  Immaterial,  on  the 
question  of  the  company's  liability, 
whether  the  act  resulted  from  the 
fault  of  the  brakeman  or  of  the  con- 
ductor, or  both  of  them.  Terre 
Haute,  etc.,  R.  Co.  v.  Jackson,  81  Ind. 
19. 

[b]  >ape. — A  railroad  is  liable  for 
a  rape  committed  on  a  passenger  by 
a  brakeman.  Garvik  v.  Burlington, 
etc.,  R.  Co.,  181  Iowa  416.  108  NW 
327,  117  AmSR  482. 

f  cl  flhootlnff  pasamffer. — ^Previous 
lllfcft  relations  between  a  railroad 
brakeman  and  a  passenger  is  no  de- 
fense to  the  railroad  company  against 
liability  for  the  brakeman'a  ma- 
licious act  In  shooting  the  passenger. 
Pine  Bluff,  etc.,  R.  Co.  v.  Waahfng- 
ton,  116  Ark.  179,  172  SW  872. 

[d]  Personal  groOff*.— That  a 
brakeman's  deliberate  and  unpro- 
voked assault  on  a  passenger  on  a 
train  was  merely  In  furtherance  of 
a  personal  grudge  does  not  exonerate 
the  carrier  from  liability.  Winston 
v.  Lusk,  186  Mo.  A.  381.  172  SW  76. 

61.  St.  Louis,  etc.  R.  Co.  v.  Jack- 
son. 118  Ark.  891,  177  SW  33,  LRA 
19ieB  668  and  note;  Houston,  etc.,  R. 
Co.  V.  Bush,  (Tex.  Civ.  A.)  123  SW 
201;  International,  etc..  R.  Co.  v. 
Hugen,  46  Tex.  Civ.  A.  82«.  100  SW 
1000;  Oalveston,  etc  B.  Co.  v.  Mc- 


the  discharge  of  any  particular  duty  as  brakeman, 
but  for  his  own  ends,  the  carrier  will  be  liable.* 
The  same  principle  extends  to  the  conduct  of  other 
employees  who  have,  in  the  discharge  of  their  duties, 
any  connection  with  the  passenger,  such  as  the 
porter,"  any  member  of  the  train  crew,"'  a  gate- 
man,"  a  railroad  telegraph  operator,"  although  he 
incidentally  works  as  operator  for  an  independent 
company,"  a  railroad  watchman  or  guard,"  the 
motorman  or  diiver  of  a  street  car,*"  or  the  operator 
of  a  taxieab.""   A  railroad  company  is  also  liable 

Monlgal,  (Tex.  Civ.  A.)  25  SW  341. 
But  see  Emerson  v.  Niagara  Nav. 
Co.  2  Ont.  528  (holding  that  no  lia- 
bility was  Incurred  where  a  porter, 
by  tne  direction  of  the  purser  of  a 
steamboat,  laid  hold  of  a  valise 
which  a  passenger  was  carrying,  and 
attempted  to  take  It  and  hold  it  for 
his  fare,  and  a  scuffle  ensued  In 
which  the  passenger  was  Injured). 

Assanlts  Dy  porter  on  Pnllnuui  oar 
see  generally  infra  (  1637. 

63.  Illinois  Cent.  R.  Co.  v.  Gunter- 
man.  135  Ky.  438.  122  SW  614;  White 
V.  Norfolk,  etc.,  R.  Co.,  116  N.  C.  631, 
20  SB  191,  44  AmSR  489. 

[a]  Shooting  Innocent  passmger. 
— Where  trainmen  were  attacked,  and 
the  flagman  In  the  performance  of 
his  duty  while  repelling  the  attack 
shot  and  Injured  an  innocent  pas- 
senger, the  carrier  was  liable  If  the 
act  was  wrongful.  Illinois,  Cent.  R. 
Co.  V.  Gunterman,  136  Ky.  438.  123 
SW  614. 

63.  Watklns  v.  Pennsylvania  R. 
Co.,  21  D,  C.  1;  Indianapolis  Union 
R.  Co.  v.  Cooper,  6  Ind.  A.  202.  33  NS 
219 

64.  Roberts  v.  Wabash  R.  Co.,  163 
Mo.  A.  688.  134  SW  89. 

65.  Roberts  v.  Wabash  R.  Co..  168 
Mo.  A.  638,  134  SW  89. 

66.  Hedge  v.  St.  Louis,  etc.,  R. 
Co..  164  Mo.  A.  291,  146  SW  115; 
Texas,  etc..  R.  Co.  v.  Bowlln,  (Tex. 
Civ.  A.)  32  SW  918. 

67.  Ala. — Birmingham  R.,  etc.,  Co. 
v.  Tate,  7  Ala.  A.  617,  61  S  32. 

Del. — Pacelll  v.  People's  R.  Co.,  98 
A  660. 

Ky. — Wlnnegar  v.  Central  Pass.  R. 
Co.,  85  Ky.  647,  4  SW  237.  9  KyL  166. 

La, — Lafltte  v.  New  Orleans,  etc, 
R.  Co.,  43  La.  Ann.  34.  8  S  701,  18 
LRA  337. 

Mo. — Malecek  v.  Tower  Grove,  etc., 
R.  Co..  67  Mo.  17. 

N.  Y. — Stewart  v.  Brooklyn,  etc., 
R.  Co..  90  N.  Y.  688,  43  AmR  185; 
Miller  V.  Brooklyn  Heights  R.  Co., 
124  App.  DiT.  537,  lOS  NYS  9«0; 
Morltz  V.  Interurban  St.  R.  Co.,  84 
NYS  162. 

Tenn. — KnozvlUe  Tract.  Ca  v. 
Lane,  103  Tenn.  379.  63  SW  667,  46 
LRA  649, 

But  see  Coll  v.  Toronto  R.  Co., 
26  Ont.  A.  66  (holding  that  the  com- 
pany was  not  liable  where  a  motor- 
man  who  had  no  control  over,  or 
authorl^  to  Interfere  with,  passen- 
gers or  persons  on  the  car  pushed  a 
newsboy  off  the  car). 

"The  duty  of  a  street  railway  com- 
pany towards  Its  passengers  Is  not 
only  to  carry  them  safely;  but  to 
protect  them  from  any  improper  and 
unnecessary  violence  at  the  hands  of 
its  servants.  Street  railway  com- 
panies are  ren>onslhle  to  their  pas- 
sengers for  the  unlawful  acts  of 
their  servants  employed  in  running 
their  cars,  when  such  wrongful  acts 
are  committed  In  connection  with 
their  employment  and  sprinS  from 
or  grow  Immediately  out  or  such 
employment  6  Clyo  800."  Faeelli  t. 
People's  R.  Co.,  (Del.)  93  A  660. 
663. 

68.  Van  Hoeften  v.  Columbia  Taxi- 
cab  Co.,   179   Ho.  A   691,   168  8W 

694. 

[a]  Season  for  ml*. — ^Where  the 
operator  of  a  taxicab  who  was  In- 
trusted with  the  collection  of  fares 
assaulted  a  passenger  and  held  him 
prisoner  until  a  higher  fare  than 
that  agreed  on  was  nnally  luld*.  the 
taxicaI^3^i^|^yy*tMi4?^^ 
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for  an  assault  or  personal  violence  on  a  passenger 
by  a  station  ^nt^  or  a  ba^age-master^**  within 
the  course  of  his  duties,  but  not  where  the  assault  is 
not  in  connection  with  the  transaction  of  the  busi- 
ness of  his  principal/^ 

Oontinnatioii  of  liability.  The  carrier's  liability 
for  such  assaults  continue  as  long  as  the  passenger 
is  being  transported,  or  is  on  the  carrier's  premises 
legitimately  in  connection  with  such  transporta- 
tion." But  of  course  It  may  be  that  the  passenger 


has  ceased  to  be  a  passenger  by  the  tennination  of 
his  journey  and  his  depsuture  from  the  train,  or 
that  the  employee  has  ceased  to  be  an  employee 
for  the  time  being  by  reason  of  having  no  further 
duty  to  discha:^  to  his  employer  in  the  premises, 
so  ttiat  the  assault  may  be  said  to  be  outside  of  the 
scope  or  course  of  the  employee 's  employment,  and 
the  carrier  in  such  cases  is  not  liable  therefor." 
Where,  however,  an  assault  commenced  in  the  cai^ 
rier's  vehicle  is  kept  up  after  the  passenger  has 


Ity  on  the  erround  that  the  acts  of 
the  operator  were  without  the  scope 
of  his  authority.  In  this  case  the 
court  said:  "Upon  enterlnff  the  taxi- 
cab    for     transportation,  ptaintift 

?i1aced  himself  in  the  care  and  cus- 
ody  of  defendant  common  carrier 
and  defendant  assumed  toward  him 
the  obltffatfon  to  conduct  Itself  with 

E roper  decorum.  Moreover,  the  re- 
itlon  thus  established  Imposed  the 
obligation  on  defendant  carrier,  not 
only  to  protect  plaintiff  from  insult 
and  assault  by  outsiders,  but  from 
its  own  servants  as  well.  To  this 
extent  the  passenger  is  entitled  to 
tbe  absolute  protection  of  the  car- 
rier and  to  this  extent  the  common 
carrier  Is  an  Insurer  of  his  safety 
and  protection  from  such  insults,  as- 
saults and  humiliation  at  the  hands 
of  its  servants."  Van  Hoeffen  v. 
Columbia  Taxicab  Co.,  179  Mo.  A. 
691,  600,  162  SW  694. 

99,  U.-  S. — McGehee  v.  McCarley, 
91  Fed.  462,  S3  CCA  629,  103  Fed. 
S6,  44  CCA  252. 

Kan. — Missouri  Pac.  K,  Co.  v. 
IMvlnney,    66   Kan.    776,    71   P  856, 

69  P  361. 

Mo. — Bledsoe  v.  West.  186  Uo.  A. 
460.  171  SW  622. 

N.  T. — Palmerl  v.  Manhattan  R. 
Co.,  13!  N.  T.  261,  30  NE3  1001.  28 
AmSH  632,  16  LRA  136. 

N.  C. — Dan  iel  v.  Pe  tersburgh  R. 
Co_^  117  N.  C.  692,  23  SE  327. 

Tenn. — ^Neville  v.  Southern  R.  Co., 
126  Tenn.  96,  146  8W  846,  40  LRANS 
996. 

Wis. — Fick  V.  Chicago,  etc.,  R.  Co., 
68  Wis.  469,  32  NW  627,  60  AmR 
878  and  note. 

[al  TnuporsET  agent-— Where  the 
regular  ticket  agent  was  absent  at 
the  time  the  assault  was  committed, 
having  left  another  employee  who 
was  employed  In  a  different  line  of 
work  In  charge  of  the  office,  who 
got  Into  a  oispute  with  plaintiff 
about  making  change  on  the  sale  of 
a  ticket,  and  in  the  course  thereof 
struck  plaintiff,  the  railroad  company 
wa9  liable.  Fick  v.  Chicago,  etc., 
R.  Co.,  68  Wis.  466,  62  NW  627,  60 
AmH  878. 

rbj  Assault  on  female;  death  of 
ohUd-— Proof  that  a  station  agent  of 
a  railroad  company  made  an  assault 
on  a  woman  waltinfc  in  the  station 
for  a  train  at  night,  by  reason  of 
which  the  woman's  child,  seven  years 
old,  became  frightened  and  ran  out 
on  the  tracks  and  was  run  over  and 
killed  by  a  train,  is  suffictent  to 
warrant  a  recovery  against  the  com- 
pany for  the  death  of  the  child. 
McCiehee  v.  McCarley,  91  Fed,  462, 
33  CCA  629,  103  Fed.  55,  44  CCA 
262. 

70.  Savannah,  etc.,  R.  Co.  v.  Quo, 
103  Ga.  125,  29  SE  607,  68  AmSR 
85,  40  LRA  483:  Toxas  Midland  R. 
Co.  v.  Dean.  98  Tex.  517.  85  SW  11.15. 

70  L.RA  943  [rev  (Civ.  A.)  82  SW 
624.) 

[a]  Assisting  In  arrest  of  passen- 
ger.—Where  the  baggage-master  at  a 
station,  who  was  charged  with  the 
duty  of  checking  baggage  and  attend- 
ing to  the  waiting  room,  assisted  an 
officer  in  unlawfully  arresting  a  pas- 
senger while  she  was  about  to  take 
a  train,  the  carrier  was  liable,  al- 
though the  baggage-master  was  not 
at  the  time  actively  doing  anything 
In  furtherance  of  the  carrier's  bus- 
iness. Texas  Midlnnd  R.  Co.  v.  Dean, 
98  Tex.   517,   85  SW  1136,  70  LRA 


943  [rev  (Civ.  A.)  82  SW  624]. 

[b]  An  assault  with  intant  to  oom- 
mlt  zape  on  a  female  passenger  by  a 
baggage-master  on  the  train  on 
which  she  is  l>elng  conveyed  renders 
the  railroad  company  liable  therefor. 
Savannah,  etc.,  R.  Co.  v.  Quo.  103 
Oa.  126,  29  Sk  607,  68  AmSR  85, 
40  LRA  483. 

71.  Georgia  R.  etc.,  Co.  v.  Rich- 
mond, 98  Ga.  496,  25  SF  665;  Little 
Miami  R.  Co.  v.  Wotmore,  19  Oh. 
St.  110,  2  AmR  873. 

73.  Ala — Alabama  City,  etc..  R. 
Co.  V.  Sampley,  169  Ala  372,  63  S 
142. 

Ga, — Casway  v.  Atlanta,  etc,  R. 
Co..  68  Oa  216. 

111.— Illinois  Cent.  R.  Co.  v.  Smith, 

29  III.  A.  94;  IlllnoU  Cent  R.  Co.  v. 
Sheehan,  29  111.  A.  90. 

Minn. — Harrold  v.  Winona,  etc..  R. 
Co.,  47  Minn.  17.  49  NW  389. 

Mo. — Flynn  v.  St.  Louis  Transit 
Co..  113  Mo.  A.  185,  87  SW  6S0; 
Grayson  v.  St  Louis  Transit  Co.. 
100  Mo.  A.  60,  71  SW  730. 

N.  T. — Miller  v.  Brooklyn  Heights 
R.  Co.,  124  App.  Dlv.  537,  108  NTS 
960:  Priest  v.  Hudson  River  R.  Co.. 
40  HowPr  466. 

Tex. — St  Louis,  etc..  R.  Co.  v. 
Griffith,  12  Tex.  Civ.  A.  631.  36  SW 
741. 

Wash. — Blomsness  v.  Puget  Sound 
Electric  R.  Co..  47  Wash.  620.  92  P 
414,  17  LRANS  763  and  note. 

[a]  niuatration. — In  an  action 
against  a  street  railroad  company 
for  assault  by  its  employees  on  a 
passenger  who  alighted  from  the 
front  platform  of  a  crowded  car  at 
a  transfer  point  and  walked  to  the 
rear  platform  to  procure  a  transfer, 
the  company  may  not  defeat  re- 
covery because  the  passenger  falls  to 
show  that  the  company  operated  the 
car  to  which  he  desired  a  transfer, 
on  the  theory  that  he  ceased  to  be 
a  passenger  when  he  alighted,  since 
he  was  entitled  to  be  carried  to  the 
end  of  the  line,  or  so  far  in  that 
direction  as  he  saw  fit  to  remain  on 
the  car,  and  the  company  became  an 
absolute  guarantor  of  his  safety 
against  unjustifiable  assault  by  Its 
employees  while  the  contract  or  car- 
riage was  in  force,  and  since,  if  the 
conductor  had  refused  a  transfer,  the 
passenger  could  have  remained  on 
the  car  end  continued  his  ride  to  the 
end  of  the  line.  Miller  v.  Brooklyn 
Heights  R.  Co.,  124  App.  Dlv.  687, 
IDS  NTS  960. 

78.  U.  8.— Goodwin  v.  Cincinnati 
Tract  Co.,  176  Fed.  61,  99  CCA  661. 

Ark. — at  Louis,  etc.,  R.  Co.  v. 
Wyatt  84  Ark.  1^3,  105  SW  72. 

Oa. — Georgia,  R.  etc.,  Co.  v.  Rich- 
mond, 98  Ga  496.  26  SB  665. 

111. — Chicago,  etc.,  R.  Co.  v.  Strat- 
ton.  111  111.  A.  142. 

Kan. — Sachrowltz  v.  Atchison,  etc., 
R.  Co.,  37  Kan.  212,  15  P  242. 

Ky. — Chesapeake,  etc.,  R.  Co.  v. 
Pruitt  167  Ky.  133,  162  SW  781; 
Wise  v.  South  Covington,  etc.,  R.  Co., 
34  SW  894.  17  KyL  1359. 

Md. — Central  R.  Co.  v.  Peacock,  69 
Md.  257.  14  A  709,  9  AmSR  425. 

Mass. — .Tackaon  v.  Old  Colony  St. 
R.    Co..    20e   Mass.  477.    92   NE  725. 

30  LRANS  1046,  19  AnnCas  615. 

N.  Y. — Zeccardl  v.  Yonkers  R,  Co.. 
190  N.  Y.  389,  83  NE  31.  17  LRANS 
770  [rev  113  App.  Dlv.  649.  99  NTS 
936];  Parker  v.  Erie  R.  Co.,  6  Hun 
57;    Brown    v.    Interborough  Rapid 


Transit  Co.,  66  Misc.  687,  107  NTS 
629;  Rellly  v.  New  York  City  R. 
Co.,  46  Misc.  72.  91  NTS  819. 

N.  C. — Palmer  v.  Winston-Salem 
R.,  etc.,  Co.,  181  N.  C  260.  48  SiQ 
604. 

Pa.— Win  V.  AtlanUe  City  R.  Co.. 
248  Pa.  184,  93  A  876;  Oreb  v. 
Pennsylvania  R.  Co.,  41  Pa.  Super. 

61. 

Tex. — Houston,  etc,  R  Co.  v.  Bush. 
104  Tex.  26,  183  SW  246,  18  DRANS 
1201  and  note  [rev  (Civ., A.)  128  8W 
2011. 

Utah. — Ktants  t.  Itlo  Orande 
Western  R.  Co..  12  Utah  104.  41  P 
717.  30  LRA  267. 

Wash. — Johnson  v.  Washingtoti 
Water  Power  Co.,  68  Wash.  819, 
tl4  P  4S8. 

Ca]  mMrtratlons^ '  ■  ( 1)  Where  a 
passenger  safOly  arrived  and  moved 
away  from  the  train  and  depcwited 
his  baggage,  he  could  not  recover  for 
an  assault  made  upon  his  return  to 
the  train  to  compel  the  conductor 
to  give  up  a  pistol  which  the  con- 
ductor had  properly  taken  from  him. 
Chesapeake,  etc.,  R,  Co.  v.  Pruttt, 
X67  Ky.  133,  162  SW  781.  (2)  A 
carrier  is  not  liable  for  an  assault 
committed  on  a  passenger,  after  he 
had  left  the  car  at  his  destination, 
by  the  carrier's  conductor,  standing 
on  the  street,  Inflicted  out  of  a  spirit 
of  vindlctlveness  arising  out  of  a 
prior  altercation  between  them  on 
the  car.  Jackson  v.  Old  Colony  St. 
R.  Co.,  206  Mass.  477.  92  NE  726,  30 
LRANS  1046,  19  AnnCas  615.  (3) 
Where  a  passenger  on  a  street  car 
got  into  an  altercation  with  Uie 
motorman.  and,  after  alighting  from 
the  car  and  depositing  cenain  bundles 
which  he  carried  on  the  sidewalk, 
returned  to  the  car,  whereupon  the 
motorman  left  the  car  and  as- 
saulted plaintiff  in  the  street,  plain- 
tiff was  not  entitled  to  recover,  as 
against  the  company,  for  such  as- 
sault. It  not  being  committed  by  the 
motorman  while  he  was  acting 
within  the  scope  of  his  employment 
on  the  car.  Palmer  v.  Wtnston- 
Salem  R.  etc,  Co..  131  N.  C.  250,  42 
SE  601.  (4)  Where  two  passengers 
have  alighted  from  a  train,  and 
while  proceeding  along  the  station 
platform  are  pursued  by  the  bag* 
gaee-master  and  the  conductor  of  the 
train  which  they  have  left  and  are 
wantonly  and  maliciously  assaulted, 
they  cannot  recover  damages  from 
the  railroad  company  for  the  injuries 
sustained,  in  as  much  as  the  acts 
of  the  trainmen  were  outside  of  the 
scope  and  the  range  of  their  em- 
ployment Oreb  V.  Pennsylvania  R. 
Co..  41  Pa.  Super.  61. 

[b1  Where  assailant  not  a  servaat 
of  th*  carrier'— Where  a  person 
standing  on  the  platform  waiting  to 
take  a  train  was  knocked  off  and 
robbed  by  some  one,  who  it  was 
shown  was  carrying  a  lantern  and 
wearing  a  cap  with  letters  on  It. 
but  there  was  no  other  evidence 
tending  to  show  that  he  was  em- 
ployed by  the  railroad  company  in 
any  capacity,  or  engaged  In  any  ser- 
vice for  the  company.  It  was  held 
that  the  railroad  company  was  not 
liable.  The  court  said:  "As  there  la 
no  evidence  In  the  record  tending  to 
show  that  the  assault  and  robbery 
grew  out  of  any  service  In  which 
any  employ^  of  the  defendant  was 
engaged,  or  that  was  In  the  line  of 
duty  of  any  employe  of  the  defend- 


For  later  eases,  developments  and  eluuifes  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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alighted  there&om,  the  carrier  is  liable,  not  only 
for  the  initial  assault,  but  also  ior  the  consequences 
followii^  therefrom  in  natural  sequence  and  as  a 
part  of  one  continuous  transactioa.^^ 

The  fact  that  the  employee  was  violating  the  law 
will  constitute  no  defense  to  the  carrier  for  such 
employee's  assault  on  a  passenger.^" 

1327]  b.  JoBtiflcation  of  Assault;  Provocation. 
It  is  not  every  assault  by  an  employee  that  gives 
to  the  passenger  a  right  of  action  against  tlie  car- 
rier.'* He  has  no  cause  of  action  when  he  has  ren- 
dered the  assault  justifiable,  as  where  by  his  own 
wrongful  acts  or  misconduct  he  has  broken  the  con- 
tract of  carriage  and  has  cast  on  the  employee  both 
the  right  and  duty  of  using  force/'  as  for  example 
in  protecting  other  passengers,"  or  in  rightfully 
ejecting  a  passenger  who  has  forfeited  his  right  to 
carriage."    But  the  fact  that  the  employee  hon- 


estly, but  mistakenly,  supposed  that  he  was  justified 
in  making  the  assault  will  not  exempt  the  carrier 
from  liability,  where  such  was  not  the  casc.^  So, 
the  fact  that  the  passenger  is  refusing  to  comply 
with  a  regulation  of  the  carrier  will  not  justify  the 
carrier's  employee  in  using  violence  not  proper  nor 
necessary  for  the  enforcement  of  the  regulation;" 
nor  will  the  fact  that  the  passei^r  is  negligent 
justify  such  force."'  Previous  illicit  relations  be- 
tween a  railroad  employee  and  a  passenger  does  not 
relieve  the  railroad  company  of  liability  for  the 
employee's  malieions  act  in  assaulting  her." 

S^-def  ense.  Where,  in  the  course  of  a  d^enlty . 
with  a  passenger  who  is  the  aggressor,  an  enqiloyee 
of  the  carrier,  in  self-defense  or  to  protect  himself 
from  bodily  harm,  injures  the  passenger,  no  lia- 
bility will  thereby  be  incurred  by  the  carrier,"  since 


ant,  but  appears  to  have  been  clearly 
disconnected  therefrom,  the  JMg- 
ment  rendered  Is  the  only  one  that 
the  evidence  will  support.  Sachro- 
witz  V.  Atchison,  etc.,  R.  Co.,  37 
Kan.  212.  217,  15  P  2<2. 

74.  Alabama  City,  etc.,  R.  Co.  v. 
Sampley,  169  Ala.  372,  63  S  142; 
Savannah  St,  etc,  R.  Co.  v.  Bryan, 
86  Ga.  312,  12  SE  307.  22  AmSR  464; 
Peeples  v.  Brunswick,  etc.,  R.  Co., 
60  Ga.  281;  Louisville  R.  Co.  v.  Kup- 
per,  (Ky.)  118  SW  266;  O'Brien  v. 
St.  Louis  Transit  Co.,  165  Mo.  263, 
84  SW  939.  105  AmSR  692;  Van 
Hoeffcn  V.  Columbia  Taxicab  Co.,  179 
Mo.  A.  691,  162  SW  694;  Sterneman 
V.  Springfield  Tract.  Co.,  ITS  Mo.  A. 
64.  168  SW  258;  McQuerry  v.  Metro- 
politan St.  R.  Co.,  117  Mo.  A.  256, 
92  SW  912. 

[a]  niutratloiis. — (1)  A  carrier  Is 
lliibld  where  a  passenser  is  kicked 
off  a  car  by  one  of  trie  employees 
and  afterward  is  violently  assaulted 
and  beaten  at  the  office  of  aald  car- 
rier, whither  he  immediately  goes  to 
make  a  complaint,  by  the  same  em- 
ployee who  arrives  there  at  about 
the  same  time  that  he  does.  Savan- 
nah St.,  etc.,  R.  Co.  v.  Bryan,  86 
Ga.  312,  12  SB  307,  22  AmSR  464. 
(2)  Where  a  passenger  on  defend- 
ant's street  car  was  knocked  from 
the  car  by  the  conductor,  the  assault 
being  continued  in  the  street,  and  on 
the  approach  of  an  officer  the  con- 
ductor directed  him  to  arrest  plaln- 
ttlt,  which  he  did,  the  whole  affair 
was  but  a  Klngle  transaction,  and 
defendant  was  Itabte  for  both  the 
assault  and  the  arrest,  if  unlawful. 
Louisville  R.  Co.  v.  Kupper,  (Ky.) 
118  SW  266. 

tb]  Datalalnr  taxloab  paaMByat,. — 
ere  the  driver  and  another  In 
charge  of  a  taxicab  held  plaintiff,  a 
passenger,  prisoner  In  the  cab  for 
some  time,  until  he  was  finally  able 
to  force  open  the  door  and  alight, 
and  they  then  caught  him  and  field 
him  prisoner  on  the  pavement  until 
be  paid  an  excessive  fare,  the  assault 
was  a  continued  one,  beslnning  with 
the  imprisonment  in  the  cab.  Van 
Hoeffen  V.  Columbia  Taxicab  Co..  179 
Mo.  A.  591,  601,  162  SW  694  (where 
the  court  said:  "The  assault  was  a 
continuing  one  which  commenced 
within  the  taxicab  and  continued  In 
the  street  beside  the  conveyance 
thereafter.  In  restraining  plalntlfTa 
liberty  within  the  cab  and  laying 
hands  upon  him  to  the  end  of  col- 
lecting the  fare  upon  his  allgtatlng 
therefrom  and  calling  a  police  officer 

So  effectuate  his  arrest,  which  was 
lone,  the  chauffeur  represented  de- 
fendant beyond  question,  for  the  re- 
straining of  liberty  first  imposed 
within  the  cab  was  continued  by  the 
subsequent  conduct  until  plaintiff's  ar- 
rest by  an  officer  was  actually  had"). 

BJeotloa  of  passenger  see  supra  S 
1194. 

78.  Southern  R.  Co.  v.  Crone,  61 
Ind.  A.  300.  99  NE  762. 

[a]  Thus  In  an  action  by  a  pas- 
senger for  personal  injuries  resulting 


from  being  assaulted  by  defendant's 
agent,  defendant  cannot  escape  liabil- 
ity because  the  agent  failed  to 
comply  with  Burns  Annot.  St.  (1908) 
S  5177,  which  requires  that  trainmen 
shall  wear  on  their  hats  or  caps  a 
badge  of  their  office,  etc.  Southern  R. 
Co.  V.  Crone.  61  Ind.  A.  800,  99  NE  762. 

76.  New  Orleans,  etc.,  R  Co.  v. 
Jopes,  142  U.  S.  18.  IX  SCt  109,  36  L. 
ed.  919. 

77.  New  Orleans,  etc.,  B.  Co.  v. 
Jopes,  142  U.  S.  18.  12  SCt  109.  36 
L.  ed.  919;  Rohrback  v.  Pullman's 
Palace  Car  Co.,  166  Fed.  797;  Cul- 
berson V.  Empire  Coal  Co^  166  Ala. 
416,  47  S  237;  Peavy  v.  Georgia  R. 
etc..  Co.,  81  Ga.  486,  8  SE  70.  12 
AmSR  834;  Monnler  v.  New  York 
Cent.,  etc.,  R.  Co.,  175  N.  Y.  281,  67 
NE  569.  96  AmSR  619,  62  LRA  367 
[rev  70  App.  Dlv.  405,  76  NTS  621J: 
James  v.  Metropolitan  St.  R.  Co.,  80 
App.  Div.  864.  80  NTS  710. 

[a]  Ooaduot  Justifjliig  assault. — 
If  a  disorderly  passenger  defies  the 
conductor,  draws  a  pistol,  And 
thereby  Induces  the  conductor  to  arm 
himself  in  order  to  expel  him  from 
the  train;  and  If  after  expulsion  he 
still  uses  grossly  obscene  and  pro- 
fane language,  reeking  with  Insult, 
on  which  a  mutual  combat  with  pis- 
tols ensues,  the  railroad  company  la 
not  liable  for  the  consequences, 
although  the  expelled  passenger  Is 
wounded  in  the  conflict,  even  If  the 
conductor,  excited  by  danger  and 
irritated  by  insult,  Is  not  fully  ex- 
cusable for  the  shooting.  It  is  un- 
just to  a  master  wrongfully  to  unfit 
his  servant  for  exercising  the  care 
and  prudence  which  are  essential  In 
guarding  the  master's  Interest  and 
performing  the  servant's  duty. 
Peavy  v.  Georgia.  R.  etc.,  Co.,  81 
Ga.  486.  8  SE  70.  12  AmSR  334. 

78.  New  Orleans,  etc..  R.  Co.  v. 
Jopes.  142  U.  S.  18.  12  SCt  109,  36  L. 
ed.  919;  Texas  Midland  R.  Co.  v. 
Monroe,  (Tex.  Civ.  A.)  166  SW  973. 

[a]  Acoldeatal  lOuMtSng. — A  con- 
ductor who  to  enforce  the  rules  of 
the  carrier  armed  himself  with  a 
pistol  acted  within  the  scope  of  his 
employment  and  was  chargeable  with 
the  duty  of  protecting  passengers 
from  all  danger  that  might  rea-son- 
ably  result  from  his  use  or  handling 
of  the  pistol,  Texas  Midland  R.  Co. 
v.  Monroe,  (Tex.  Civ.  A.)  IBS  SW 
97S. 

79.  See  supra  ||  1194-1196. 

81k  Birmingham  R..  etc.,  Co.  v. 
Mullen,  138  Ala,  814,  86  S  701;  Texas, 
etc..  R.  Co.  V.  Oraves,  2  Tex.  Unrep. 
Cas.  306. 

[a]  Passsngex  mtataksa  fw  TOb- 
bsg*'  Where  a  passenger  was  pointed 
out  to  the  conductor  fn  charge  of  the 
train  as  one  of  three  robbers;  and  In 
order  to  prevent  him,  as  he  supposed, 
from  robbing  his  fellow  passengers, 
the  conductor  committed  an  assault 
on  him,  the  railroad  company  was 
liable.  Texas,  etc.,  R.  Co.  v.  Oraves, 
2  Tex.  Unrep.  Cas.  306. 

SI.  Central  of  Georgia  R.  Co.  v. 
Motes,  117  Ga.  923,  48  SE  990,  97 


AmSR  223,  62  LRA  607:  Hanson  v. 
European,  etc.,  R.  Co.,  62  Me.  84,  16 
AmR  404;  Smith  v.  Manhattan  R. 
Co.,  18  NTS  759  faff  138  N.  Y.  623 
mem,  83  NE  1083  mem].  See  also 
Phelps  V.  Chicago,  etc.,  R.  Co.,  162 
Iowa  128.  143  NW  863  (holding  that 
there  was  no, error  in  refusing  a  re- 
quested   instruction,    In   a  railroad 

gassenger's  action  for  assault  and 
attery  by  the  conductor,  on  plain- 
tiff's refusal  to  surrender  his  ticket, 
that  passengers  are  entitled  to  the 
courtesy  and  protection  of  the  officers 
In  charge  of  a  passenger  train, 
whether  they  are  complying  with  all 
the  rules  of  the  company  or  not). 

"It  is  the  duty  of  the  conductor, 
and  other  employees  upon  a  train  of 
cars,  to  treat  the  passengers  with 
civility,  and  to  abstain  from  all  un- 
necessary violence  towards  them.  It 
is  also  the  duty  of  passengers  to 
observe  the  rules  and  regulations  of 
the  company,  and  to  conduct  them- 
selves generally  so  as  not  to  invite 
uncivil  treatment,  nor  provoke  vio- 
lence.* But  it  Is  not  true  that  dis- 
obedience to  the  rules  of  the  com- 
pany will  operate  as  a  license  to  the 
employees  to  maltreat  a  passenger. 
If  a  passenger  persists  In  violating 
the  reasonable  rules  of  the  company, 
after  notice  of  the  rules,  and  a  re- 

auest  to  him  not  to  act  contrary  to 
Hem,  the  carrier  will  have  a  nght 
to  rescind  the  contract  for  his  con- 
veyance, and  refuse  to  carry  him 
further.  But  he  will  have  no  right 
to  maltreat  him  while  continuing  to 
perform  the  contract  for  his  convey- 
ance. Nor  is  It  true  that  an  uncivil 
word  by  a  passenger  at  the  begin- 
ning of  his  journey,  will  Justify  the 
carrier's  servants  In  treating  him 
with  Insolence  to  the  end  of  it.  Nor 
Is  it  true  that  an  assault,  or  resist- 
ance to  the  performance  of  a  duty, 
will  Justify  the  servant  in  pursuing 
and  punishing  the  passenger,  after 
the  assault  or  the  resistance  is  over. 
If  he  does,  he  makes  the  carrier  as 
well  as  himself  liable  for  the  Injury." 
Hanson  v.  European,  etc.,  R.  Co.,  6S 
Me.  84,  89,  16  AmR  404. 

[a]  Pexsistsnt  Tlolatlon  of  rsgm- 
lauon. — A  passenger  who  displays  a 
persistent  determination  to  disregard 
a  regulation  forbidding  passengers 
from  going  to  sleep  In  the  waiting 
rooms  or  lying  down  on  the  benches, 
and  by  his  unlawful  conduct  exas- 
perates a  employee  of  the  company, 
so  as  to  unflt  him  from  properly  per- 
forming the  duty  whi^h  he  owes  his 
master  with  respect  to  his  treat- 
ment of  its  patrons,  cannot  com- 

filatn  that  such  employee  lost  his 
emper  and  resorted  to  unnecessary 
force  in  compel  it  ne  observance  of 
the  regulations  of  the  company. 
Central  of  Georgia  R.  Co.  v.  Motes. 
117  Ga.  923,  43  SE  990,  9  AmSR 
223,  62  LRA  507. 

8a.  Wabash,  etc.,  R.  Co.  v.  Rec- 
tor. 104  in.  296. 

83.  Pin  e  Bl  uff ,  etc..  R.  Co.  v. 
Washington,  116  Ark.  179.  172  SW  872. 

84.  U.  S.— New  Orleaiia,  etc..  R. 
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the  fact  that  the  employee  is  engaged  in  the  service 
of  another  does  not  deprive  him  of  his  right  of 
self-defense;"  and  it  has  been  held  that  in  such  a 
case  the  high  degree  of  care  which  applies  to  car- 
riers in  other  cases  where  passengers  are  injured 
does  not  apply.^"  But  a  prior  assault  on  the  em- 
ployee by  the  passenger,  which  has  terminated,  will 
not  justify  a  subsequent  assault  on  the  passenger 
by  sucb  employee;''  and  it  has  been  held  that,  even 


though  the  passenger  struck  the  first  blow,  the  car- 
rier eannot  avail  itself  of  the  right  of  self-defense, 
where  the  passenger's  assault  was  provoked  by  the 
carrier's  employee,  without  any  provocation  on  the 
part  of  the  passenger."* 

FroTOcation.  Mere  abusive  language  or  conduct, 
or  opprobrious  epithets  alone,  are  not  sufQcient  to 
justify  the  commission  of  an  assault  by  an  employee 
on  a  passenger,"  particularly  where  such  language 


Co.  V.  Jopea,  142  V.  S.  18,  13  SCt  109, 
35  L..  ed.  919;  Harrison  v.  Fink,  42 

Fed.  787. 

Ala, — BlrmlnKham  R.,  etc.,  Co.  v. 
Coleman,  181  Ala.  478.  61  S  890;  Cul- 
berson V.  Empire  Coal  Co.,  156  Ala. 
416,  47  S  237;  Birmingham  R..  etc., 
Co.  V.  Mullen,  138  Ala.  614,  35  S  701; 
BlrmlnKham  R.,  etc.,  Co.  v.  Balrd, 
130  Ala.  384,  30  S  456,  89  AmSR  43, 
54  LRA  752;  Birmingham  R.,  etc., 
Co.  V.  Tate,  7  Ala.  A.  617.  61  S  32. 

Kan. — Arnold  v.  Atchison,  etc,  R. 
Co.,  81  Kan.  530,  106  P  42. 

Ky. — Louisville  R.  Co.  v.  Frlck, 
158  Ky.  450,  166  SW  649. 

Md. — Baltimore,  etc.,  R  Co.  v.  Bar- 

fer,  80  Md.  23,  30  A  560,  46  AmSR 
19.  26  LRA  220. 

Mass. — Jackson  v.  Old  Colony  St. 
R.  Co.,  206  Mass.  477,  92  NE  726,  30 
LRANS  1046,  19  AnnCas  G15. 

Miss. — Coleman  v.  Yaaoo,  etc.,  R. 
Co.,  90  Miss.  629,  43  S  473. 

Mo. — O'Brien  v.  St.  Louis  Transit 
Co.,  188  Mo.  263,  84  SW  939,  105 
AmSR  592;  Ickenroth  v.  St.  Louis 
Transit  Co.,  102  Mo.  A.  597,  77  SW 
162;  Murphy  v.  St.  Louis  Transit  COi. 
96  Mo.  A.  272,  70  SW  169;  Hayes  v. 
St.  Louis  R.  Co.,  IS  Mo.  A.  683.  But 
see  O'Brien  v.  St.  Louis  Transit  Co., 
212  Mo.  69.  110  SW  70B,  16  AnnCas 
8«  (holding  that  the  fact  that  a  pas- 
senger brought  on  the  altercation  in 
which  he  was  shot  and  killed  by  the 
conductor  In  charge  of  defendant's 
street  car  will  not  preclude  a  re- 
covery against  the  carrier,  under 
Rev.  St,  ri699]  S  2864,  for  the  pas- 
senger's death).  ' 

n:  T. — Monnier  v.  New  York  Cent., 
etc.,  R.  Co..  175  N.  T.  281,  67  NE  669, 
96  AmSR  619,  62  LRA  357  [rev  70 
App.  Div.  406.  75  NY3  521];  Reed  V. 
New  York,  etc.,  R.  Co.,  116  App.  DIv. 
709,  102  NYS  19;  Russell  v.  New 
York  Cent.,  etc.,  R.  Co.,  12  App.  Dlv. 
160,  42  NYS  678:  Scott  v.  Central 
Park,  etc.,  R.  Co.,  61  Hun  414,  6  NYS 
882 

S.  C. — Moore  v.  Columbia,  etc.,  R. 
Co..  38  S.  C.  1,  16  SE  781. 

Tex. — Houston  Electric  Co.  v.  Park, 
<Clv.  A.)  135  SW  229:  Dallas  Cons. 
Electric  St.  R.  Co.  v.  Petttt,  47  Tex. 
Civ.  A.  354.  105  SW  42. 

W.  Va. — Layne  v.  Chesapeake,  etc., 
R.  Co,,  66  W.  Va.  607,  67  SE  1103. 

"A  servant  of  a  carrier,  assaulted 
by  a  passenger,  may  use  such  force 
In  resisting  the  same  as  is  actually 
or  apparently  necessary  to  success- 
fully repel  it,  but  no  more.  The 
servant  may  rightfully  do  what  his 
principal  could  do,  if  he  were  pres- 
ent and  acting,  and  the  measure  of 
the  right  and  duty  of  the  former  is. 
under  these  circumstances,  the  same 
as  that  of  the  latter.  Self-defense, 
made  within  the  limitations  pre- 
scribed by  law,  is  always  permis- 
sible and  never  a  violation  of  law. 
Hence,  it  justtfles  resistance  suffi- 
cient to  repel  the  assault  wherever 
and  upon  whomsoever  made.  New 
Orleans,  etc.,  R.  Co.  ,v.  Jopes,  142 
U.  S.  18,  12  SCt  109, '35  L.  ed.  919. 
But  if  the  servant  of  a  carrier,  as- 
suming to  exercise  this  right,  trans- 
cends the  limit  thereof.  In  respect  to 
an  assault  made  upon  him  by  a  pas- 
senger, by  the  use  of  unnecessary 
force  or  violence,  his  principal  is 
Jufirt  as  clearly  liable  for  the  Injury 
done  as  the  servant  himself  would 
be  for  the  exercise  of  such  exces- 
sive force,  when  acting  in  his  indi- 
vidual capacity  and  not  as  a  repre- 
sentative of  the  carrier.  O'Brien  v. 
St  Louis  Transit  Co..  186  Mo.  263, 


84  SW  939,  105  AmSR  592*  Haman 
v.  Omaha  Horse  R.  Co,,  35  Nebr.  74. 
52  NW  830.  To  the  extent  of  the 
excessive  force  and  violence  exerted, 
the  conduct  of  the  servant  Is  nec- 
essarily willful  and  without  Justifi- 
cation. Being  unlawful,  it  Imposes 
liability  and  that  liability  falls  upon 
the  carrier  because  of  Its  duty  to 

Firotect  the  passenger  from  injury  by 
ts  servant.''  Layne  v.  Chesapeake, 
etc..  R.  Co.,  66  W.  Va.  607,  621,  67 
SE  1103. 

[a]  A  pASMarer  Is  not  JuUflea 
In  Msanltliig  tlis  oondiutor,  although 
the  passenger  was  provoked  by 
the  conductor's  insulting  language. 
Louisville  R.  Co.  v.  Frick,  168  Ky, 
450,  165  SW  649. 

Self-OafeaiM  sfsinat  asMult  see 
Assault  and  Battery  il  31,  32,  234- 
237. 

86.  New  Orleans,  etc.,  R.  Co.  v. 
Jopes.  142  U.  S.  18,  12  SCt  109,  35 
L.  ed.  919;  Dallas  Cons.  Electric  St. 
R.  Co.  V.  Pettit,  47  Tex.  Civ.  A.  864, 
105  SW  42. 

88.  New  Orleans,  etc.,  R.  Co.  v. 
Jopes,  142  U.  S.  18,  12  SCt-'lOO,  36  L. 
ed.  919;  International,  etc.,  R.  Co.  v. 
Washington.  54  Tex,  Civ.  A.  166.  117 
SW  992.  But  see  Dallas  Cons.  Elec- 
tric St.  R.  Co.  v.  Pettit,  47  Tex.  Civ. 
A.  354,  105  SW  42  (holding  that, 
where  a  street  car  conductor  claimed 
that  his  assault  on  a  passenger  was 
In  rightful  self-defense,  his  act  must 
be  considered  in  the  light  of  his 
duty  to  exercise  that  high  degree  of 
care  to  avoid  injury  to  passengers 
which  very  cautious  and  prudent  per- 
sons would  have  exercised  under  the 
same  circumstances). 

87.  Galveston,  etc.,  R.  Co.  v.  La 
Prelle,  27  Tex.  Civ.  A.  496.  6S  SW 
468. 

88.  St.  Louis,  etc.,  R.  Co.  v.  Hud- 
dleston,  (Tex.  Civ.  A.)  178  SW  704, 

[a]  Stnle  appUcA,^ — Where  there  Is 
evidence  In  a  passenger's  action  for 
assault  and  battery  by  defendant 
carrier's  brakeman,  that,  although 
the  passenger  struck  the  first  blow, 
the  brakeman  was  then  within  strik- 
ing distance,  attempting  to  make  an 
assault  on  him  with  a  dangerous 
weapon,  an  instruction  requiring  the 
finding,  as  a  condition  to  a  perfect 
right  of  self-defense  by  the  brake- 
man,  that,  when  he  assaulted  plain- 
tiff, plaintiff  was  making  an  assault 
on  htm.  which  had  not  been  pro- 
voked by  his  wrongful  conduct,  was 

& roper.    St  Louis  Southwestern  R. 
o.  v.  Huddleston,  (Tex.  Civ.  A.)  178 
SW  704. 

89.  XJ.  3. — Oallena  v.  Hot  Springs 
R.  Co.,  13  Fed.  116.  4  McCrary  871. 

Ala.— Btrmlnsrham,  R.,  etc.,  Co.  v. 
Mullen,  138  Ala.  614,  86  8  701;  Birm- 
ingham R.,  etc.,  Co.  V.  Baird,  130 
Ala.  384,  30  S  456,  64  LRA  762. 

Ark. — Little  Rock  R..  etc„  Co.  v. 
Bracy,  111  Ark.  613,  186  SW  450. 

Del. — Pacelli  v.  FeoplcTs  R.  Co..  93 
A  560. 

Cla. — Mason  v.  Nashville,  etCy  R. 
Co.,  135  Ga.  741,  70  SB  225,  33  LRA 
NS  280  and  note;  Bast  Tennessee, 
etc.,  R.  Co,  V.  Fleetwood,  90  Ga.  23. 
15  SE  778;  Georgia  R.,  etc.,  Co.  v. 
Rich.  9  Qa.  A.  497,  71  SE  769. 

III. — Chicago,  etc..  R.  Co.  v.  Flex- 
man,  103  111.  546,  42  AmR  33;  Hanson 
V,  ITrbana,  etc..  Electric  St  R.  Co., 
75  111.  A.  474;  Cogglns  v.  Chicago, 
etc..  R  Co.,  18  111.  X  620. 

Ind, — Baltimore,  etc.,  R.  Co.  v,  Da- 
vis. 44  Ind.  A.  376,  89  NE  403. 

Iowa- — Fagg  V,   Minneapolis,  etc. 


R.  Co..  167  NW  148. 

Ky. — White  v.  South  Covington, 
etc.  R,  Co.,  160  Ky.  681,  160  SW  837. 

Md. — Baltimore,  etc,  B,  Co.  v.  Etar- 
ger.  80  Md.  23.  30  A  560,  4B  AmSR 
319,  26  LRA  220. 

Mass. — Jackson  v.  Old  Colony  St 
R.  Co.,  206  Mass.  477,  92  NE  725,  10 
LRANS  1046,  19  AnnCas  616, 

MIsB. — Coleman  v.  Yazoo,  etc,  R- 
Co.,  90  Miss.  629,  43  5  473. 

Mo. — Neuer  v.  Metropolitan  St.  R, 
Co..  143  Mo.  A.  402,  187  SW  619; 
Mitchell  V.  United  R.  Co.,  125  Uo.  A. 
1,  102  SW  661. 

Nebr, — Haman  v.  Omaha  Horse  R. 
Co.,  36  Nebr.  74,  52  NW  830. 

N.  Y. — Weber  v.  Brooklyn,  etc,  R. 
Co.,  47  App.  Div,  306,  62  NYS  1; 
Schultz  V.  TWrd  Ave  R.  Co.,  46  N. 
Y.  Super.  211  [rev  on  other  grounds 
89  N.  Y.  2421;  DanxlKer  V.  Interbor- 
ough  Rapid  Transit  Co..  104  NYS  846. 

N.  C. — Palmer  v.  Winston-Salem 
R.,  etc.,  Co.,  131  N.  C.  260,  42  SE  604; 
Williams  V.  am.  122  N.  C.  987.  29  SE 
879;  Daniel  v.  Petersburg  R,  Co.,  117 
N.  C.  692,  23  SB  327. 

Oh. — Little  Miami  R.  Co.  v.  Wet- 
more.  10  Oh.  St  110,  2  AmR  373. 

Tex. — Oalveston,  etc,  R.  Co.  v.  La 
Prelle,  27  The.  Civ.  A.  49<.  56  SW 
488. 

Va. — Norfolk,  etc.,  B.  Co.  v.  Brame. 
109  Va.  422.  63  SE  1018. 

W,  Va. — McDade  v.  Norfolk,  etc, 
R.  Co,.  67  W.  Va.  582,  68  SE  378; 
Layne  v.  Chesapeake,  etc.,  R.  Co., 
66  W.  Va.  807.  67  SE  1103;  Teel  v. 
Coal,  etc,  R.  Co.,  66  W.  Va.  $15,  66 
SE  470. 

"Words,  however  irritating  or  op- 

ErobriouB,  will  not  Justify  an  assault 
y  one  under  no  special  obligation 
to*  keep  the  peace;  much  less  will 
they  Justify  an  assault  by  a  Conduc- 
tor, who  is,  by  virtue  of  his  position, 
not  only  bound  to  keep  the  peace 
himself,  but  whose  duty  It  [s  to 
maintain  peace  and  order  In  the  cars, 
and  protect  the  passengers  fn  his 
charge  ^om  assaults  ana  violence." 
Gallena  v.  Hot  Springs  R.  Co.,  13 
Fed.  116,  122,  4  McCrary  371. 

"It  Is  a  familiar  rule  of  law  that 
abusive,  indecent  or  opprobrious  lan- 
guage or  epithets  alone  never  Justify 
the  commission  of  an  assault.  Such 
language  or  epithets  employed  by  a 
passenger  on  a  street  railway  car 
towards  the  motorman  of  the  car 
will  not  alone  warrant  an  assault 
by  the  motorman  upon  the  passen- 
ger, nor  will  the  responsibility  for 
any  injuries  which  the  passenger 
may  receive  In  consequence  of  an 
assault  be  limited  to  the  motorman 
alone,  but  the  company,  whose  serv- 
ant the  motorman  is,  is  liable  also." 
PacelU  v.  People's  R.  Co.,  (Del.)  98 
A  660,  663. 

[a]  VrOTfMMtlon  hr  a  pasMarer, 
such  as  interference  with  employees 
In  the  exercise  of  their  functions, 
abusive  language,  threats  and  as- 
saults on  them,  although  Justifying 
expulsion  from  the  train,  does  not 
bar  recovery  for  injury  by  the  exer- 
cise of  more  force  than  is  actually 
or  apparently  necessary  to  repel  the 
assault  or  to  prevent  other  Injursr. 
Layne  v.  Chesapeake,  etc,  R.  Co.,  €6 
W.  Va.  607.  67  SE  1103, 

rbl  metaUatlon  or  vmtoag: — No 
conductor  can  assault  a  passenger 
In  retaliation  for  an  assault  commit- 
ted on  him,  for  abusive  words,  or  In 
revenge  or  punishment  under  any 
circumstances,  without  rendering  the 
carrier  liable  for  damages,  Blrmlng- 


For  later  eaaes.  aevslopments  and  ehaawes  in  the  law  see  cumulative  Annotations,  same  title,  pagf  andjio^  ti^^^er. 
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or  conduct  was  provoked  by  the  employee;^  and 
this  rule  applies,  although  the  passenger 's  language 
or  conduct  is  in  violation  of  the  law.  ^  But  where 
the  language  or  conduct  of  the  passenger  is  exas- 
perating to  the  employee  and  provocative  of  an 
assault,  it  may  be  shown  in  mitigation  of  damages  ;^ 
and  it  has  been  held  that,  if  the  language  or  con- 
duet  is  such  as  is  calculated  to  excite  the  employee's 
passion,  it  may  debar  the  passenger  ixom  recover- 
ing for  the  assault.*' 
Intoxicated  pusenger.  A  carrier  is  liable  if  one 


of  its  employees  assaults  and  beats  a  passenger, 
although  the  passenger  is  intoxicated  and  has 
treated  the  employee  rudely.^ 

1328]  5.  Abusive  and  Insulting  Language  or 
Oonduct.^^  Unless  provoked  or  justified  by  the 
passenger 's  conduct  or  language,^  indecent  and 
abusive  language,  or  rude  and  insulting  conduct, 
on  the  part  of  the  employee  of  a  carrier,  tending 
to  cause  a  breach  of  the  peace,  or  to  humiliate  or 
mortify  a  passenger,  will  entitle  the  passenger  to. 
recover  damages, '  although  the  carrier  did  not 


ham  R.,  etc.,  Co.  v.  Baird,  130  Ala. 
SS4.  SO  8  466,  89  AmSR  43,  64  L.RA 
TS2.  ■ 

[c]  Thzaats^CD  A  threat  by  a 
passengrer  to  report  the  conduct  of 
the  employee  does  not  Justify  the 
employee  In  aasaultin^  the  passen- 
ger. Sterneman  v.  SprlnKfleld  Tract. 
Co..  178  Mo.  A.  64,  iftS  SW  258.  (2) 
The  movement  by  a  disorderly  pas- 
senger who  had  been  removed  from 
the  car,  of  his  hand  alontr  his  side 
to  his  hip  pocket,  did  not  justify  the 
trainman  in  assaulting  him.  where 
such  movement  was  accompanied  by 
the  atatwnent,  "I'll  see  you  later.*' 
Norfolk,  etc.,  R.  Co.  v.  Brame,  109 
Va.  422.  426.  63  SB  1018. 

[d]  PaMMffer  Rssanlted  wUle 
elieoklng'  Imggug*. — Where  a  passen- 
ger was  struck  with  a  hatchet  by  an 
employee  of  the  railroad,  whose  duty 
It  was  to  check  trunks,  in  conse- 
quence  of  abuses  and  insulting  re- 
marks made  by  the  passenger  to  said 
employee,  it  was  held  that  the  rail- 
road  company  was  not  liable,  on  the 
ground  that  the  act  of  the  employee 
tn  thus  assaulting  the  passenger 
was  not  within  the  scope  of  his  em- 
ployment. Uttle  Miami  R.  Co.  v. 
Wetmore,  19  Oh.  St.  110.  2  AmR  373. 

90.  Texas,  etc..  R.  Co.  v.  Williams. 
62  Fed.  440.  10  CCA  463. 

[a]  Illustration. — ^A  carrier  of 
passengers  is  liable  for  an  assault 
committed  by  Its  conductor  on  a 
passenger,  although  the  conductor 
was  Insulted  by  the  passenger,  if  the 
Insult  was  provoked  by  abusive  lan- 
guage spoken  by  the  conductor  to  the 
passenger.  Texas,  etc,  R.  Co.  ,v. 
Wllliame.  62  Fed.  440.  10  CCA  463. 

91.  Heggen  v.  Ft.  Dodge,  etc.,  R. 
Co..  150  Iowa  313.  180  NW  148. 

ia]  Stotnto. — Under  a  statute  pro- 
ing  that  any  person  who  shall 
drink  Intoxicating  liquor  on  railroad 
cars,  or  shall  use  profane  language 
thereon,  shall  be  guilty  of  a  misde- 
meanor, the  commission  of  such  mis- 
demeanor by  a  passenger  does  not 
Justify  or  excuse  the  railroad  for  the 
act  or  Its  conductor  in  assaulting  or 
mistreating  the  passenger.  Heggen 
V.  Ft.  Dodge,  etc.,  R.  Co.,  160  Iowa 
313.  130  NW  148. 

9S.  Oa. — Mason  v.  Nashville,  etc., 
R.  Co..  136  Ga.  741.  70  SE  225.  33 
I.RANS  280  and  note;  Georgia  R.. 
etc..  Co.  V.  Hopkins.  108  Ga,  324,  33 
SE  966,  76  AmSR  39. 

Iowa, — Fagg  v.  Minneapolis,  etc., 
R.  Co..  167  NW  148. 

Mo.— Mitchell  V.  United  R.  Co..  12B 
Mo.  A.  1.  102  SW  661. 

N.  T. — Freedman  v.  Metropolitan  St. 
R.  Co..  89  App.  Dlv.  486,  85  NYS  986. 

N.  C. — Palmer  v.  Wlnaton-Salem 
R.,  etc.,  Co..  131  N.  C.  250.  42  SE  604. 

Tex. — Missouri,  etc.,  R.  Co.  v.  Ger- 
ren,  57  Tex.  Civ.  A,  34.  121  SW  906; 
Houston,  etc..  R.  Co.  v.  Batchler,  37 
Tex.  Civ.  A.  116.  83  SW  902. 

W,  Va. — Layne  v.  Chesapeake,  etc.. 
R.  Co.,  66  W.  Va,  607,  67  SE  1103. 
See  also  Infra  5  1401. 
[a}  Instmction. — Where  the  Is- 
sue was  whether  the  assault  was 
committed  under  the  influence  of  pas- 
sion aroused  by  Insulting  words,  an 
instruction  was  proper  which  re- 
quired the  Jury  to  find  both  that 
sufficient  time  elapsed  between  the 
use  of  the  insulting  words  by  plaln- 
tlfE  and  the  time  of  the  assault  for 
cool  reflection,  and  that  the  assault 
was  the  result  of  cool  deliberation 
of  the  conductor,  before  they  could 
Ignore  the  mitigating  effect  of  the 


Insulting  words  by  piaintltF  to  the 
conductor.  Houston,  etc..  R.  Co.  v. 
Batchler.  37  Tex.  Civ.  A.  116,  83  SW 
902. 

OlromnstanoeM  affecting  amonut  of 
damages  generally  see  infra  SI  1400, 
1401. 

93.  Central  of  Georgia  R.  Co.  v. 
Motes.  117  Ga.  923.  43  SE  990.  97  Am 
SR  223.  62  LRA  507:  Georgia  R.  etc.. 
Co.  V.  Hopkins.  108  Qa.  324.  33  SE 
966.  75  AmSR  39;  City  Blectric  R. 
Co.  V.  Shropshire.  101  Ga.  33,  28  SE 
608;  Peavy  v.  Georgia  R..  etc.,  Co., 
81  Ga.  485.  6  SE  70.  12  AmSR  334: 
Baker  v.  Brooklyn,  etc.,  R.  Co..  146 
App.  Dlv.  304.  130  NYS  690;  Scott 
v.  Central  Park,  etc..  R.  Co..  63  Hun 
414.  6  NYS  382;  Rohrback  v.  Penn- 
sylvania R.  Co.,  244  Pa.  132,  90  A 
557:  Missouri,  etc.,  R.  Co.  v.  Gerren. 

67  Tex.  Civ.  A.  34.  121  SW  905. 

"It  Is  undoubtedly  true  that  a  com- 
mon carrier  of  passengers  under- 
takes to  protect  passengers  from  the 
negligence  or  wilful  misconduct  of 
Its  servants  while  engaged  in  per- 
forming a  duty  which  the  carrier 
owed  to  the  passengers.  But  it  has 
not  as  yet  been  held  that,  where  a 
passenger  by  his  own  misbehavior, 
while  oelng  transported,  has  pro- 
voked a  personal  encounter  between 
himself  and  one  of  the  employees  of 
the  carrier,  that  the  carrier  Is  liable 
for  tihe  results.  It  may  he  true  that 
the  use  of  the  abusive  language  to 
the  driver  did  not  Justify  the  assault, 
as  far  as  the  driver  Is  concerned,  in 
the  eyes  of  the  criminal  law;  hut 
there  is  no  reaaon  for  holding  that 
where  a  passenger,  by  his  own  im- 
proper .and  insulting  behavior,  while 
a  passenger  upon  the  road  of  the 
railway  company,  brings  upon  him- 
self an  assault,  the  carrier  should 
be  responsible."  Scott  v.  Central 
Park.  etc..  R.  Co.,  53  Hun  414,  415.  6 
NYS  382. 

[a]  Oontrlbntory  negligence. — 
Where  a  passenger's  conduct  toward 
an  employee  is  Knowingly  preferred 
with  the  specific  purpose  of  bringing 
about  a  difflculty.  and  which  in  its 

Srobahle  result  brings  about  a  dif- 
culty,  it  Is  such  wrong  on  the  pejs- 
senger's  part  as  requires  the  classi- 
fication of  his  conduct  as  contribu- 
tory negligence,  although  it  may  not 
amount  to  absolute  justification  for 
the  assault  which  follows,  and  a  pas- 
senger guilty  of  such  contributory 
negligence  cannot  recover  for  such 
assault.  Uisaourl,  etc..  R,  Co.  v. 
Gerren,  67  Tex.  Cfv.  A.  84,  121  SW 
905. 

94b  Illinois  Cent.  R.  Co.  v.  Shee- 
han.  29  111,  A.  90;  Friar  v.  Orange, 
etc..  R.  Co..  45  Tex.  Civ.  A.  664,  101 
SW  274;  St.  Louis  Southwestern  R. 
Co.  V.  Johnson.  29  Tex.  Civ.  A.  184. 

68  SW  58;  Texas,  etc..  R.  Co.  v.  Ed- 
mond,  (Tex.  Civ.  A.)  29  SW  518. 

95.  fiuitlt  and  abiiM  m  ejeotliig 
paasenger  see  supra  S5  1193,  1194. 

96.  Binder  v.  Georgia  R..  etc..  Co.. 
13  Ga.  A.  381.  79  SE  216. 

[a]  rUnstratlon, — Where  a  street 
car  passenger  without  provocation 
uses  abusive  language  toward  the 
motorman  and  Incites  nim  to  use  like 
language  In  return,  the  company  can- 
not be  held  liable  In  damages  for 
failure  to  protect  the  passenger  from 
the  motorman'a  abuse.  Binder  v. 
Georgia  R..  etc.,  Co.,  13  Ga.  A.  381, 
79  SE  216. 

Jnrtlfloaitlon  of  MsanJt  see  supra 
S  1327. 

97.  Ala. — Birmingham     R..  etc.. 


Co.  V.  Glenn.  179  Ala.  263.  60  S  111: 
Culberson  v.  Empire  Coal  Co..  156 
Ala.  416.  47  S  237;  Southern  R.  Co. 
V.  Carroll.  <A.)  70  S  984. 

Colo. — Bleecker  v.  Colorado,  etc.. 
R.  Co..  50  Colo.  140.  114  P  481.  33 
LRANS  386  and  note. 

Ga. — Cole  v.  Atlanta,  etc..  R.  Co., 
102  Ga.  474.  31  SE  107;  Southern  R. 
Co.  V.  Huckaba,  14  Ga.  A.  311.  80  SB 
697;  Louisville,  etc..  R.  Co.  v.  Chlv- 
ers.  11  Ga.  A  236.  75  SE  13;  Wolfe 
v.  Georgia  R.,  etc..  Co..  2  Ga.  A.  499, 
68  SE  899. 

111.— McMahon  v.  Chicago  City  R. 
Co.,  239  111.  334.  88  NB  223  [a^  143 
111.  A.  6081:  Chicago,  etc.,  R.  Ca  t. 
GrlfHn.  68  111.  499. 

Iowa. — Bryan  v,  Chicago,  etc.,  R. 
Co.,  63  Iowa  464.  19  NW  296. 

Ky. — Illinois  Cent.  R.  Co.  v.  Win- 
alow.  119  Ky.  877.  84  SW  1175.  27  Kyt. 
329;  Louisville,  etc..  R.  Co.  v.  Don- 
aldson. 43  SW  439.  19  KyL  1384: 
Dawson  v.  Louisville,  etc..  R.  Co.,  4 
KyL  731. 

La. — May  v.  Shreveport  Tract.  Co., 
127  La.  420.  63  S  671,  S2  LRANS  206; 
Block  V.  Bannerman,  10  La.  Ann.  1. 

Me. — Goddard  v.  Grand  Trunk  R 
Co.,  57  Me.  202.  2  AmR  39. 

Md. — Baltimore,  etc.,  R.  Co.  v. 
Blocher,  27  Md.  277. 

Mich. — Humphrey  v.  Miehlgan 
United  R.  Co.,  16S  Mich.  646,  132  NW 
447. 

Miss. — Louisville,  etc.,  R.  Co.  v. 
Patterson,  69  MlSB.  421,  18  8  697,  28 
LRA  259. 

Mo, — Malacek  v.  Tower  Grove,  etc., 
R.  Co..  67  Mo.  17;  Fornoff  v.  Colum- 
bia Taxlcab  Co..  179  Mo.  A.  620.  162 
SW  699;  McOinnis  v.  Missouri  Pac. 
R.  Co.,  21  Mo.  A.  399. 

N,  Y. — Gillespie  v.  Brooklyn 
Heights  R.  Co.,  178  N.  Y.  347.  70  NB 
867.  102  AmSR  603.  66  LRA  618. 
But  see  Parker  v.  Erie  R.  Co..  5  Hun 
67  (holding  that  a  conductor  was 
not  acting  in  the  discharge  of  his 
duty  when  he  used  insulting  lan- 
guage to  a  passenger,  and  that  for 
such  conduct  the  carrier  Incurred  no 
liability). 

Tex. — St.  Louis  Southwestern  R. 
Co.  V.  Hill,  (Civ.  A.)  103  SW  227; 
San  Antonio  Tract.  Co.  v.  Lambkin, 
(Civ.  A.)  99  SW  574. 

Que. — Tudor  v.  Quebec,  etc.,  R.  Co., 
41  Que.  Super.  19. 

"The  carrier's  obligation  is  to 
carry  his  passenger  safely  and  prop- 
erly, and  to  treat  him  respectfully, 
and  if  he  Intrusts  the  performance 
of  this  duty  to  his  servants,  the  law 
holds  him  responsible  for  the  man- 
ner In  which  they  execute  the  trust. 
The  law  seems  to  be  now  well  set- 
tled that  the  carrier  is  obliged  to 
protect  his  passenger  from  violence 
and  insult,  from  whatever  source 
arising.  He  Is  not  regarded  as  an 
insurer  of  his  passenger's  safety 
against  every  possible  source  of  dan- 
ger; hut  he  is  bound  to  use  all  such 
reasonable  precautions  as  human 
judgment  and  foresight  are  capable 
of.  to  make  his  passenger's  journey 
safe  and  comfortable.  He  must  not 
only  protect  his  passenger  against 
the  violence  and  insults  of  strangers 
and  CO -passengers,  but  a  fortiori, 
against  the  violence  and  insults  of 
his  own  servants.  If  this  duty  to 
the  passenger  Is  not  performed,  if 
this  protection  Is  not  furnished,  but. 
on  the  contrary,  the  passenger  Is 
assaulted  and  insulted,  through  the 
negligence  or  the  wilful  misconduct 
of  the  oarrler'a  ^ervAnW.tlW|  carrier 
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authorize  or  ratify  the  use  of  aueh  language  or  eon- 
ductf'^  and  whether  the  insult  is  ofEered  from  malice 
or  as  the  result  of  negligence  by  the  employee.^  To 
a  female  passenger  a  carrier  owes  an  especial  duty 
to  protect  her  from  insulting  remarks,  indecent 
assaults,  or  improper  liberties  on  the  pictrt  of  its 
employees/  and  it  has  been  said  that  such  duty 
should  not  be  frittered  away  by  nice  questions  as  to 
whether  the  employee  was  acting  witlun  the  scope 
of  his  employment? 

Htore  ndeoMB  of  baguage  or  brosaueneM  of 
behavior  on  the  part  of  the  employee  will  not  be 
such  an  injury  to  the  passenger  as  to  entitle  him 
to  recover  damages* 


[$  1329]  6.  Acts  of  u  Pdica  Oflloar; 

Spedal  Officer/  The  conductor  of  a  train,  in  look- 
ing after  and  protecting  his  pasaei^;ers,  is  to  some 
extent  clothed  with  the  powera  of  a  poliee  officer.' 
But,  although  a  conductor  or  other  employee  is 
clothed  by  law  with  poliee  authority,  that  fact 
affords  no  immunity  to  the  carrier  for  dama^ 
resulting  from  his  wrongful  disehai^  of  his  dufy, 
either  as  employee  of  the  carrier  or  under  color  of 
his  police  authority  and  hence  the  carrier  is  liable 
for  such  employee's  wrongful  acts  in  carrying  out 
the  law  requiring  the  separation  of  white  and 
colored  passengers,'  or  in  committi^  an  assault  <n: 
other  wrong  on  a  passenger."  But  it  has  been  held 


is  necessarily  responsible."  Goddard 
T.  Grand  Trunk  R.  Co.,  67  Me.  202. 
2  AmR  S9. 

"Among  these  recognized  rights  of 
the  paasenger,  is  not  only  to  be 
aafely  and  promptly  carried  to  his 
destination,  but  to  be  treated  hy  the 
servants  and  agents  of  the  carrier 
with  kindness,  reapect,  courtesy,  and 
due  consideration,  and  to>be  protected 
against  Insult,  indignity  and  abuse 
from  both  the  agents  and  other  pas* 
aengers."  McOinnla  v.  Missouri  Pao. 
R.  Co.,  21  Mo.  A.  899,  409. 

la}  Actionable  lundt. — in  order 
that  a  passenger  may  recover  for  an 
Insult  given  by  the  conductor  of  a 
street  car,  Ms  acts  must  have  been 
such  as  did  not  only  humiliate  and 
insult  the  passenger  but  such  as 
would  reasonably  tend  to  humiliate 
any  person  In  similar  circumstances. 
Oeoi^a  R..  etc.,  Co.  v.  Baker,  1  Oa. 
A.  8S2,  58  88. 

[b]  Tlmo  or  spsaktaff  off«ulv« 
wovdiib— In  an  action  against  a  rail- 
road company  to  recover  for  taking 
up  and  destroying  plaintiff's  ticket, 
and  compelling  him  to  pay  cash  fare, 
and  for  abusive  language  by  the 
conductor,  the  fact  that  the  offensive 
words  were  not  spoken  at  the  time 
of  taking  up  the  ticket  and  demand- 
ing cash  fare,  but  a  few  minutes 
afterward,  when  change  was  given. 
Is  Immaterial,  as  it  was  part  of  the 
same  transaction,  and  took  place 
while  the  conductor  was  discharging 
his  official  duty.  Louisville,  etc..  R. 
Co.  V.  Donaldson,  43  8W  489,  IB  KyZj 
1884. 

[ci   OalUiw  wUto  mu  •  Mffio.— 

il)  It  may  be  an  Insult  for  a  con- 
uetor  to  call  a  white  man  a  negro, 
or  to  Intimate  that  a  white  man  Is 
of  African  descent,  and,  depeindent  on 
the  olrcumstances.  Is  actionable. 
Wolfe  V.  Georgia  R.,  etc.,  Co..  2  Ga. 
A.  499.  68  SB  899,  (2)  To  apply  the- 
term  "negro"  to  a  white  person  is 
humiliating  and  Insulting,  and  a  sug- 
gestive question,  such  as,  "Don't  you 
belong  over  there?"  addressed  to  a 
white  passenger  by  a  conductor  of  a 
street  car,  who  points  to  the  .seats  re> 
served  for  negroes.  Is  but  little  less 
so,  and  In  either  case,  whether  the 
language  used  is  heard  by  others  or 
not,  the  carrier  is  liable  therefor  in 
damages.  May  v.  Shreveport  Tract. 
Co.,  127  La.  420,  63  S  671,  32  LRANS 
206  and  note.  (3)  But  where  a  con- 
fductor,  in  enforcing  a  statute  re- 
quiring conductors  to  separate  white 
and  colored  passengers,  mistakes  a 
white  man  for  a  negro,  the  carrier  Is 
not  liable  If  he  used  extraordinary 
diligence  to  prevent  such  mistake. 
Wolfe  V,  GeorRta  R.,  etc.,  Co.,  2  Ga. 
A.  499.  58  SE  S99. 

Td]  nrand  Ixapated  to  passenger. — 
Threats  used  by  the  conductor  to  the 
passenger,  imputing  fraud,  may  be 
actionable.  Louisville,  etc.,  R.  Co. 
V.  Donaldson.  48  SW  439,  19  KyL 
1884. 

98.  Bleecker  v.  Colorado,  etc.,  R. 
Co.,  50  Colo.  140,  114  P  481,  33  LRA 
NS  886;  Knoxvllle  Tract.  Co.  v.  Lane, 
103  Tenn.  376,  53  SW  667,  46  LRA 
549.     See  also  cases  supra  note  97. 

»B.  Wolfe  V.  Georgia  R.,  etc..  Co., 
2  Ga.  A.  499.  68  SE  899;  Gulf,  etc.. 
R.  Co.  V.  Luther.  40  Ter.  Civ.  A.  B17, 


90  8W  44.  See  also  cases  supra  note 
97. 

[a]  UaUIlty  sot  dapendent  on 
MglJ^iaM^d)  The  liability  of  a 
carrier  for  mental  anguish  suffered 
by  a  passenger  In  consequence  of  In- 
sults offered  by  Its  employees  does 
not  depend  on  Its  negligence  in  em- 
ploying the  employees  or  the  scope 
of  their  authority,  where  the  insults 
were  offered  while  employed  about 
the  carrier's  business.  Gulf,  etc.,  R. 
Co.  V.  Luther,  44  Tex.  Civ.  A.  517,  90 
SW  44.  <2)  A  passenger  may  re- 
cover from  a  carrier  for  the  miscon- 
duct and  insulting  language  of  its 
conductor  without  proof  tnat  such 
mlscooduct  and  Insulting  language 
were  "negligently  done,'*^  San  An- 
tonio Tract.  Co.  v.  Davis,  <Tex.  Civ. 
A.)  101  SW  654. 

1.  U.  S.— NIeto  V.  Clark.  18  F. 
Cas.  No.  10.262.  1  Cliff.  146. 

Ala. — Birmingham  R.,  etc,  Co.  v. 
Glenn,  179  Ala.  263,  <0  8  lil;  Bir- 
mingham R.,  etc.,  Ca  Parker,  161 
Ala.  248.  60  8  66. 

Ga. — Savannah,  Otc..  R.  Co.  v.  Quo. 
103  Ga.  126,  29  SB  607,  88  AmSR  86, 
40  LRA  483. 

Ky.—Loulsvllle,  etc.,  R.  Co.  v. 
Bell,  166  Ky.  400,  179  SW  400;  Louis- 
ville, etc,  R.  Co.  v.  Ballard,  86  Ky. 
307,  8  SW  630,  9  KyL  7.  7  AmSR 
600. 

La. — Halle  v.  New  Orleans  R^  etc„ 
Co..  136  La.  229.  66  8  226,  61  LRANS 
1171,  AnnCa8l»16C  1283. 

N.  C — Huffman  v.  Southern*R.  Co., 
168  N.  C.  171,  79  SB  807:  Strother  v. 
Aberdeen,  etc,  R.  Co.,  128  N.  C.  197, 
SI  SB  S86. 

Tenn. — Cincinnati,  ete^  R.  Co.  v. 
Harris.  116  Tenn.  SOI,  91  SW  211,  6 
LRANS  779;  Knoxvllle  Tract..  Co.  v. 
Lane,  108  Tenn.  876,  68  SW  667,  46 
LRA  649. 

Tex. — Missouri,  etc..  R.  Co.  t.  Pope, 
(Civ.  A.)  149  SW  1185;  Carpenter  v. 
Trinity,  etc..  ValleyR  Co.,  65  Tex. 
Civ.  A.  627,  119  SW  336;  St.  Louis 
Southwestern  R  Co.  v.  Granger, 
(Civ.  A.)  100  SW  987:  San  Antonio 
Tract.  Co.  v.  OawfOrf,  (Civ.  A.)  71 
SW  306;  Texas,  etc,  R.  Co.  v.  Tark.- 
Ington,  27  Tex.  dr.  A.  863,  66  SW 
137. 

Wis. — Craker  v,  Chicago,  etc,  R. 
Co..  36  Wis.  667,  17  AmR  604. 

[a1  Taivar  aad  offensiv*  lan- 
rug*,f— (1)  Language  which,  by 
common  consent  among  civilized 
people.  Is  vulgar,  and  offensive  to 
ordlnaiT  female  sensibilities,  or  dis- 
respectful to  the  female  presence.  If 
Indulged  in  by  a  carrier's  employees 
or  others  in  the  presence  or  hearing 
of  a  female  passenger.  Is  actionable. 
Birmingham  R.,  etc,  Co.  v.  Glenn, 
179  Ala.  263,  60  8  111.  (S)  The  re- 
marks of  a  conductor  to  a  passenger 
that,  if  other  conductors  had  carried 
her  child  without  pay.  he.  if  In  her 
place,  would  not  give  them  away,  and 
would  not  tell  It  on  them,  are  not 
open  to  the  construction  of  charging 
her  with  undue  intimacy  with  them. 
Carpenter  v.  Trinity,  etc.,  R,  Co.,  65 
TeJt.  Civ.  A.  627.  119  SW  336. 

[b]  Aitemaing  pasienger^A  wo- 
man who  enters  a  railroad  station 
with  the  Intention  of  becoming  a 
passenger  is  entitled  to  protection 
against  insult,  although  she  has  not 


yet  purchased  a  ticket.  Texas,  etc, 
R.  Co.  V.  Jones,  (T«.  Civ.  A.)  89  SW 

124. 

[c]  numltlag  i^«posal  iadnoed  by 
paiMi«sg*r*s  Immodest  remarks. — The 

fact  that  a  passenger's  immodest  re- 
marks encourage  the  conductor  to 
make  an  improper  proposal  does  not 
relieve  the  carrier  of  liability  for 
the  insult,  but  It  may  be  considered 
in  mitigation  of  damages.  Strother 
V.  Aljeroeen,  etc.,  R.  Co.,  123  N.  C. 
197.  31  SB  386. 

S.    Birmingham    R.,    etc.,  Co. 
Parker,  161  Ala  248,  60  S  66. 

3.  u.  S. — New  York,  etc,  R.  Co.  v. 
Bennett.  60  Fed.  496,  1  CCA  644. 

Ala. — Widener  v.  Alabama  Great 
Southern  R.  Co.,  69  8  668. 

Ky, — Louisville,  etc..  R.  Co.  v.  Bal- 
lard, 86  Ky.  807,  3  SW  630.  9  KyL 
7,  7  AmSR  600. 

Mass. — McCumber  v,  Boston  El.  R. 
Co..  207  Mass.  669,  93  NE  698,  » 
LRANS  476. 

Mo. — Grayson  v.  St,  Louis  Transit 
Co..  100  Mo.  A  60.  71  SW  730. 

N.  C. — Rose  v.  Wilmington,  etc.,  R. 
Co.,  106  N.  C.  168,  11  SE  526. 

S.  C. — Daniels  v.  Florida  Cent., 
etc.,  R,  Co.,  62  S.  C.  1.  39  SE  762. 

Tex. — Missouri,  etc,  R.  Co.  v. 
Kendrlck.  (Civ.  A.)  32  8W  42. 

4.  Tftlss  ImpxlsoamaBt  see  False 
Imprisonment  {19  Cyc  3271. 

0.  Brown  t.  Atlantic  Coast  Line 
R.  Co..   161   N.  C.  678.  71   SE  777. 

■Iffht  to  antst  or  detain  pasMa- 
ger  fsneraUr  see  supra  i  1198. 

e.  Georgia  R^  etc.,  Co,  v.  Baker,  1 
Ga.  A.  832,  58  SE  88;  Cllsh  v.  Boston, 
etc.,  R.  Co.,  219  Mass.  341.  106  NE 
854;  Southern  R.  Co.  v.  Grubbs,  116 
Va.  876,  80  SB  749:  Wllhelm  v.  Par- 
kershur«,  etc.  R.  Co.,  74  W.  Va.  678. 
82  SB  1089. 

[a]  AoOag  mm  vatplaj—M. — ^Where  a 
person  occupying  the  dual  position  of 
public  officer  and  employee  of  a  car- 
rier acts  In  the  transaction  In  which 
he  Inflicts  Injury  on  a  passenger  In 
the  capacity  of  an  empit^ee  of  the 
carrier,  the  question*  of  liability  Is 
determined  by  the  legal  principles 
applicable  in  case  of  injury  to  a  pas- 
senger by  ordinary  employees  of  the 
carrier.  Layne  v,  Chesapeake,  etc., 
R.  Co.,  66  W.  Va.  607,  67  SE  llOS. 

[b]  A  statnts  giving  oRlcers  of 
common  carriers  all  the  powers  of 
conservators  of  the  peace  does  not 
relieve  a  railroad  company  from 
liability  for  tortious  acts  of  Its  em- 
ployees while  In  the  discharge  of 
their  duties.  Wllhelm  v.  Parkers- 
burg,  etc,  R.  Co.,  74  W.  Va.  678, 
82  SB  1089. 

7.  Wolfe  r.  Georgia,  etc.  Co.,  1 
Ga.  A.  499.  58  SB  899;  Georgia  R., 
etc,  Co.  v.  Baker,  1  Oa.  A.  882, 
68  SB  88. 

a.  Iowa. — He«gen  v.  Ft  Dodge, 
etc,  R.  Co..  lEO^owa  118,  180  NW 
148. 

Mo. — Hedge  v.  St.  Louis,  etc.  R 
Co.,  164  Mo.  A.  291,  146  SW  115. 

Mont — Rand  v.  Butte  Electric  R. 
Co^  40  Mont.  398,  107  P  87. 

Tex. — Texas,  etc.,  R.  C6.  v.  Bowlin, 
(Civ.  A.)  32  SW  918. 

Va. — Southern  R.  Co.  v.  Grubbs, 
116  Va.  876.  80  SE  749. 

[a1  Illastratlon.1 — Under  a  statute 
providing  that   conductors   may  re- 
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that,  where  such  tunployee  is  not  liable  to  one  for 
assault  and  battezy,  the  carrier  is  not  liable  * 

A  special  officn  appointed  by  the  state  for  police 
duty  at  the  expense  of  a  railroad  company  is  prima 
facie  a  public  officer  for  whose  acts,  as  such  officer, 
the  company  procuring  the  appointment,  and  paying 
him  for  his  services  directly  or  indirectly,  is  not 
liable.^'  Nevertheless,  if  such  officer  is  engaged  in 
some  sort  of  service  for  the  company  and  docs  a 
wrongful  act  in  the  course  of  such  service,  and 
wiUiin  the  seope  of  his  employment,  or  by  express  di- 
rection of  the  company,  the  latter  is  liable  therefor;'^ 
hence,  if  such  an  officer  in  the  performance  of  such 
services  wrongfully  inflicts  injury  on  a  passenger, 
the  carrier  is  liable  therefor,  aIthoi]^h  the  injurious 
act  80  done  was  willful  and  malicious,  and  prompted 
by  motives  and  purposes  personal  to  the  employee." 
A  railroad  responsible  for  the  appointment  of  a 
special  police  officer  cannot  regard  him  as  a  de 
facto  officer  after  his  office  is  vacated  by  failure  to 
take  the  oath,  etc.,  since  it  is  bound  to  know  that 
he  is  an  officer  de  jure  before  he  is  given  employ- 
ment on  its  traius.^^ 

Assisting  officer.  While  eveiy  citizen  is  bound  to 
assist  a  known  public  officer  in  making  an  arrest 
when  called  on  so  to  do,"  yet,  where  a  special  rail- 


road police  officer,  not  a  known  public  officer,  but 
attempting  to  act  as  an  officer,  sununons  a  railroad 
employee  to  aid  in  ejecting  and  arrestii:^  a  pas- 
senger, the  employee  is  liabte  as  a  trespasser  if  the 
alleged  officer  is  a  trespasser.^'  The  carrier  may  be 
held  responsible  for  the  act  of  its  employee  in  vol- 
untarily assisting  a  police  officer  in  making  an 
illegal  arrest  of  a  passenger,^*  and  it  cannot  be 
excused  on  the  theory  that  an  officer  may  require 
assistance  even  in  makii^  an  illegal  arrest.^' 

1330]  7.  Oaie  as  to  Passengers  under  Disability 
— a.  In  GeneiaL"  The  general  rule  as  to  the  duty 
to  care  for  the  safety  of  the  passenger  is  applicable 
in  case  of  passengers  who  are  suflerii^  from  some 
infirmity  or  disability,**  particularly  where  the  em- 
ployees of  the  carrier  have  no  knowledge  or  reason 
to  believe  that  the  passeim^r  is  laboring  under  a 
disability.*"  But  the  employees  of  a  carrier  are 
presumed  to  know  that  feeble  and  infirm  persons 
may  be  passengers,  and  such  a  contingency  should 
be  taken  into  consideration,  and  if  such  persons  are 
injured  by  negligence  in  operating  the  train  they 
are  entitled  to  recover,  even  though  the  injury 
would  not  have  happened  to  a  person  in  sound 
health.^^  While  the  duty  of  the  carrier  to  all  pas- 
sengers is  the  same  in  degree,  the  amount  of  care 


fuse  to  permit  persons  to  enter  the 
cars  when  Intoxicated,  or  may  eject 
such  persons  at  regular  stopping 
places,  a  conductor  who  uses  violence 
toward  such  a  passengrer  while  he 
Is  In  the  car  is  acting  solely  as 
agent  and  employee  of  the  railroad 
company,  and  not  as  a  public  olflcer 
of  the  state,  for  whose  acts  the  com- 
pany Is  not  liable.  Hcggin  v.  Ft. 
Dodge,  etc.,  R.  Co.,  IBO  Iowa  313.  ISO 
NW  148. 

9.  Horgran  V.  Boston  El.  B.  Co., 
208  Mass.  287,  94  NK  386. 

10.  Chicago,  etc.,  R.  Co.  v.  Nelson, 
87  Ark.  524.  ::3  SVf,  44*  Pounds  v. 
Central  of  Georgia  R.  Co.,  142  Ga. 
415,  83  SE  96;  Foster  v.  Grand 
Rapids  R.  Co.,  140  Mich.  689,  104  NW 
380;  Layne  v.  Chesapeake,  etc.,  R. 
Co..  66  W.  Va.  607.  67  SE  1103; 
McKaIn  v.  Baltimore,  etc..  R.  Co..  65 
W.  Va.  23S.  64  SE  18,  131  AmSR 
964.  23  LRANS  289  and  note,  17 
AnnCas  6S4  and  note  (under  Code 
[1899]  c  145  fi  31  [Code  (1906)  B 
428115. 

[a]  Actli^  as  officer  and  sot  as 
UTvtMt. — (1)  A  railroad  company  is 
not  liable  for  the  wrongful  killing 
by  a  police  officer  paid  by  It.  where 
the  omcer  was  not  performing  any 
service  for  It  or  by  its  direction, 
but  was  merely  discharging  his 
duties  to  the  municipality.  Pounds 
V.  Central  of  Georgia  R.  Co.,  112  Oei. 
415,  S3  SE  96.  (2)  A  carrier  is  not 
liable  to  a  passenger  for  an  assault 
and  battery  by  a  special  policeman 
appointed  at  Its  instance  and  paid 
by  it,  where  not  directed  nor  inatl- 

f rated  by  It  and  founded  on  an  al- 
eged  breach  of  the  peace  at  one  of 
it*  stations,  In  no  way  affecting  or 
involving,  so  far  as  appears,  any  of 
Its  property,  rights,  or  employees, 
nor  growing  out  of  any  transaction 
between  plaintiff  and  the  company, 
although  plaintiff  was  rightfully  In 
the  station,  having  a  ticket  and 
awaiting  a  train,  and  the  alleged 
assault  occurred  on  the  company's 
premises.  HcKain  v.  Baltimore,  etc., 
R.  Co.,  66  W.  Va.  2S8,  64  SE  18, 
181  AmSR  9«.  23  I^RAnS  289.  17 
AnnCaa  634. 

[b]  WlMM  a  Bpeoiai  deputr  ilwrtff 
pHld  by  a  street  railroad  company- 
acts  solely  In  Ms  capacity  as  an 
ofllcer  In  assaulting  a  passenger,  and 
not  by  the  direction  of  the  conduc- 
tor In  charge  of  the  car,  the  street 
railroad  company  la  not  liable  for 
the  act.  Foster  v.  Grand  Rapids  R. 
Co.,  140  Mich.  689,  104  NW  380. 

[10  C.J.— 57] 


raise  imp rlsomneat  see  generally 
False  Imprisonment  [19  Cyc  327]. 

11.  Brewster  v.  Interborough 
Rapid  Transit  Co.,  68  Misc.  ^48, 
123  NTS  992;  Layne  v.  Chesapeake, 
etc..  R,  Co..  86  W.  Va.  607,  67  SB 
1103;  McKaln  v.  Baltimore,  etc..  R. 
Co.,  65  W.  Va.  233,  64  SB  18,  131 
AmSR  964.  23  L.RANS  289  and  note. 
17  AnnCas  634. 

[a]  A  special  officer  appointed  at 
the  reqasst  of  a  carrier  to  maintain 
order  at  a  station  platform,  whose 
shield  and  cap  are  paid  for  by  the 
carrier,  and  whose  wages  are  paid 
by  it,  is  Its  employee  for  whose  acts 
toward  a  passenger  the  carrier  is 
liable.  Brewster  v.  Interborough 
Rapid  Transit  Co..  68  Misc.  848.  123 
NTS  992. 

13.  Clish  V.  Boston,  etc.,  R.  Co., 
219  Mass.  341,  106  NB  854;  Foster  v. 
Grand  Rapids  R.  Co.,  140  Mich.  689, 
104  NW  380;  Moss  -  v.  Campbells 
Creek  R.  Co.,  75  W.  Va.  62.  83  SE 
721,  L.RA1915C  1183  and  note;  Layne 
v.  ChesapcEike.  etc.,  R.  Co.,  66  W.  Va. 
G07.  67  SE  1103. 

13.  Cincinnati,  etc.,  R.  Co.  v. 
Cundlff.  166  -Ky.  594,  179  SW  616, 
AnnCasl916C  513. 

14.  Soe  Arrest  J  70. 

16.  Cincinnati,  etc.,  R.  Co.  v. 
Cundlff.  165  Ky.  594,  603,*  179  SW 
615jAnnCasl916C  513. 

"Where  the  party  making  the  ar- 
rest is  not  a  known  officer,  but  only 
assumes  to  act  in  that  partit^ular 
case  by  special  appointment,  persons 
aiding  the  supposed  officer  are  bound 
to  know  whether  he  has  authority  to 
make  the  arrest  or  not,  and  in  case 
he  is  a  trespasser  for  want  of 
authority,  those  aiding  him  are  also 
liable."  Cincinnati,  etc.,  R,  Co.  v. 
Cundlff,  supra. 

16.  Nashville,  etc.,  R.  Co.  v. 
Crosby,  183  Ala.  237.  62  S  889. 

17.  Nashville,  etc.,  R.  Co.  v. 
Crosby.  183  Ala.  237.  62  S  889. 

18.  BJeoting  person  in  h^lew 
oonditlon  at  improper  tisae  or  place 
see  supra  !  1192. 

19.  Ark. — ^Prlce  v.  St.  Louis,  etc., 
R.  Co..  76  Ark.  479.  492.  88  SW  675, 
112  AmSR  79  [cit  Cyc], 

Ky.— Louisville,  etc..  R.  Co.  v. 
Brewer.  147  Ky.  166.  143  SW  1014, 
89  LRANS  647,  AnnCasl913D  161  and 
note. 

Mass. — Spade  v.  Lynn,  etc.,  R.  Co.. 
172  Mass.  488.  62  NE  747,  70  AmSR 
298.  43  LRA  832. 

Pa. — Prega  v.  Philadelphia  Rapid 
Transit  Co.,  246  Pa.  81,  91  A  328. 


LRA1916A  396. 

Wash. — Morgan  v.  Bankers'  Trust 
Co..  63  Wash.  476.  482.  115  P  1047 
[Quot  Cycl. 

[a]  Kldlng  on  platform.. — Where  a 
psLSsenger  riding  on  the  front  nlat- 
form  was  Injured  by  the  explosion 
of  the  controller,  ana  he  was  riding 
on  the  platform  because  of  a  stiff 
knee  which  rendered  it  dangerous  for 
him  to  occupy  a  seat,  a  Judgment  of 
nonsuit  was  not  error,  defendant 
being  under  no  obligation  to  provide 
special  accommodations  for  persons 
so  afflicted.  Frcga  v.  Philadelphia 
Rapid  Transit  Co..  245  Pa.  81,  91  A 
222.  LRA1915A  395. 

30.  Wabaah  R.  Co.  v.  Mathew.  199 
U.  S.  605,  26  set  752.  50  L.  ed.  329 
faff  115  Mo.  A,  468.  78  SW  271,  81 
BW  646];  Winfrey  v.  Missouri,  etc.. 
R.  Co.,  194  Fed.  808,  111  OCA  218; 
Jacksonville  St.  R.  Co.  v.  Chappell, 
21  Fla.  175;  Bageard  v.  Consolidated 
Tract.  Co.,  64  N.  J.  L.  316,  45  A  620, 
81  AmSR  498,  49  LRA  424;  HoUlngS- 
worth  v.  Southern  R.  Co.,  72  S.  G. 

114,  51  se;  ego. 

[a]  lUnstratlon. — ^Where  a  passen- 
ger was  sick  on  a  train,  but  made 
no  complaint,  and  when  the  train 
was  approaching  her  station  the 
tn-akeman  called  out  that  station 
twice,  whereupon  she  arose,  and 
without  knowing  what  she  was  doing 
left  the  train  while  In  rapid  motion. 
It  showed  no  negligence  on  the  part 
of  the  railroad.  Holllngsworth  v. 
Southern  R.  Co.,  72  S.  C.  114.  51  SE 
660. 

ai.  Ind. — Cincinnati,  .etc..  R.  Co. 
V.  Cooper.  120  Ind.  469.  22  NE  340,  16 
AmSR  334,  6  LRA  241. 

Md. — Baltimore,  etc.,  R.  Co.  v. 
Leapley,  65  Md.  671,  4  A  891. 

Mass. — Tancey  v.  Boston  EL  R. 
Co.,  206  Mass.  162,  91  NE  202.  137 
AmSK  431,  26  LRANS  1217;  SpOde 
v.  Lynn,  etc.,  R.  Co.,  172  Mass.  488, 
62  NE  747,  70  AmSR  2B8,  43  LRA 
832. 

Mo. — GlUoKly  V.  Dunham,  187  Mo. 
A.  561,  174  SW  118. 

Oh. — Toledo,  etc..  Tract.  Co.  v. 
McFall.  28  Oh.  Clr.  Ct.  362. 

8.  C. — Talbert  v.  Charleston;  etc.. 
R.  Co..  76  S.  C,  186.  65  SE  138. 

Tex. — East  Line,  etc..  R.  Co.  v. 
Rushing,  69  Tex.  306,  6  SW  834; 
Sawyer  v.  Dulany.  30  Tex.  479;  St. 
Louis,  etc,  R.  Co.  v.  Ferguson.  26 
Tex.  Civ.  A.  460,  64  SW  797. 

Va. — Shenandoah  Valley  R.  Co.  v. 
Moose.  83  Va.  827.  3  SE  796. 

[a]   iregUffuit  Mmj  of  tral&r-A 
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may  vary  with  the  age,  sex,  or  bodily  infirmity  of 
the  passenger,^  greater  care  beii^  required,  for 
example,  in  r^ard  to  children  of  tender  years  than 
is  necessary  as  to  adalts;**  and  if  a  passenger's 
sickness  or  disabilil^  is  known  to  some  employee 
in  chaise  of  the  train  or  premises,  it  is  knowledge 
to  the  carrier,  and  the  care  received  by  him  should 
be  eommensorate  with  his  infirmities,  and  hence 
may  be  greater  than  that  required  m  to  an  ordi- 
nary passei^er;^  and  it  has  been  held  that  it  is 

railroad  company  is  liable  for  an 
injury  to  a  passengrer  who  la  phys- 
ically weak  because  of  a  recent 
operation,  due  to  the  nesllgence  of 
Its  employees  In  delaying  Its  train 
without  reasonable  excuse  for  three 
hours,  and  in  falllnK  to  notify  the 
Itassenser  of  the  delay  or  to  exercise 

JToper  care  for  her  safety  or  com- 
ort  althouKh  such  neglisence  would 
not  nave  injured  an  ordinary  passen- 

ger,  and  the  company  or  its  agents 
ad  no  knowledge  of  the  passenger's 
condition.  Gulf,  etc.,  R.  Co.  v. 
Redeker,  45  Tex.  Civ.  A.  312,  100  SW 
362. 

[b]  VasMnffer  rMLdtnd  Iwlptojis  try 
sagnVMio*  of  oamar. — Where  a  pas- 
senger believing  It  to  be  the  station 
for  which  he  had  taken  passage  en- 
deavored to  alight  from  the  train 
In  the  usual  manner,  and  the  em- 
ployees   of    the    railroad    wi  thout 

{rlvlngr  any  warning  or  notice  care- 
esBly  and  negligently  caused  the 
train  suddenly  to  oe  started,  and  the 
passenger  without  any  fault  on  his 
part  was  thrown  violently  from  the 
platform  of  the  car  on  which  be  was 
standing  to  the  track,  which  fall 
rendered  him  unconscious,  and  of 
this  the  employees  had  knowledge  as 
well  as  of  Us  cause,  and  soon  after 
while  the  passenger  was  on  the  track 
In  a  dazed  and  partially  unconscious 
condition  the  employees  in  charge  of 
the  train  negligently,  and  without 
giving  any  signal  or  warning,  or 
taking  any  precaution  to  avoid  in- 
juring the  passenger,  caused  the 
train  to  run  on  him,  thus  causing 
hla  death  without  any  fault  or 
negligence  on  his  part,  the  company 
was  liable.  Cincinnati,  etc,  R.  Co, 
V.  Cooper.  120  Ind.  4S»,  22  NS  340, 
16  AmSR  334,  «  LRA  241. 

as.  Arkansas,  etc..  R.  Co.  v.  Sain, 
90  Ark.  278,  119  SW  659,  22  LRANS 
910;  Louisville  R.  Co.  v.  Wilder,  143 
Ky.  426,_  136  SW  892;  StalncS  V. 
Central  k.  Co.,  72  N.  J.  U  2«8.  61  A 
386:  St.  Lrf>uis,  etc.,  R.  Co.  V.  Flnley, 
79  Tex.  SB,  IB  SW  266. 


the  Aaty  of  the  earner's  onployees  to  use  eare  to 
observe  a  passenger's  condition."  While  a  railroad 
company  is  not  bound  to  accept  for  transportation 
without  an  attendant  one  who  because  of  physical 
or  mental  disability  is  unable  to  take  care  of  him- 
self,*"  yet  if  its  employees  voluntarily  accept  such 
a  person,  unattended,  the^  should  render  to  him 
such  special  care  and  assistimce  as  his  condition 
requires  in  order  that  he  may  safely  be  trans* 
ported," 


[al  Tlw  can  nwy  vmrj  in  ita 
mpiutMon.  to  different  p«noiu,  the 

strong  and  active  not  needing  the 
same  care  to  save  them  from  injury 
as  do  children  or  persons  under  dis- 
abilities, and  with  the  latter  class 
It  is  the  duty  of  those  in  charge  to 
exercise  the  nlghest  degree  of  care 
to  discover  persons  laboring  under 
disabilities  and  to  exercise  toward 
such  the  degree  of  care  his  situation 
and  condition  demands.  Louisville 
R.  Co.  T.  Wilder,  143  Ky.  486,  136 
S'W  892 

[b]  VnBpMMv  or  llcwuw«.  In  the 

case  of  an  Injury  to  a  trespasser  or 
mere  licensee  on  the  property  of  a 
railroad,  his  age  la  Immaterial  on  the 
question  of  defendant's  negligence. 
Arkansas,  etc.,  R.  Co.  v.  Bain,  90  Ark. 
278,  119  SW  669,  22  LRANS  910. 

as.  Ark.— Little  Rock  Tracts  etc., 
Co.  T.  Nelson,  66  Ark.  494,  62  SW  7; 
St.  Louis,  etc.,  R,  Co.  v.  Rexroad, 
69  Ark.  180,  26  SW  1037. 

Kan. — ^Atchison,  etc.,  R.  Co.  v. 
Pllnn.  24  Kan.  627. 

Ky. — Chesapeake,  etc.,  R.  Co.  v. 
Smith.  162  Ky.  747.  172  SW  1088; 
Louisville  R.  Co.  v.  Wilder,  143  Ky. 
436,  136  SW  892;  South  Covington, 
etc.,  R.  Co.  V.  Quinn,  110  SW  404. 
33  KyL  634. 

Mich. — East  Saginaw  City  R.  Co.  t. 
Bohn.  27  Mich.  603. 

Nebr. — Dore  v.  Omaha,  etc.,  St.  R. 


Co..  97  Nebr.  250,  149  NW  793; 
Kruger  v,  Omaha,  etc..  St.  R.  Co., 
80  Nebr.  490,  114  NW  671.  127  AmSR 
786.  17  LRANS  101  and  note. 

N.  J. — Herblch  v.  North  Jersey  St. 
R.  Co.,  67  N.  J.  L.  674,  52  A  367 
[rev  66  N.  J.  L.  381^  47  A  427J. 

N.  Y.— Ryan  v.  Kennedy.  40  N.  T. 
Super.  347  [aff  67  N.  Y.  379]. 

N.  C. — Anderson  v.  Atlantic  Coast 
Line  R.  Co.,  161  N.  C.  462.  77  SB 
402. 

Oh. — Cleveland,  etc.,  R.  Co.  v.  Man- 
son,  30  Oh.  St.  451. 

Pa. — Pittsburg,  etc.,  R.  Co.  v.  Cald- 
well. 74  Pa.  421. 

Tex. — Denlaon,  etc..  R.  Co.  v.  Car- 
ter, 98  Tex.  196,  82  SW  742,  107 
AmSR  626  [rev  <Clv.  A.)  79  SW 
3201. 

Wis. — Hemmlngway  v.  Chicago, 
etc.,  R.  Co.,  72  Wis.  42,  27  NW  804, 
7  AmSR  823. 

[a]  Kldlng  OB  platform. — If  a  boy 
passenger  on  a  railroad  train  had  in- 
telligence enough  to  understand  that 
it  was  more  dangerous  to  ride  on  a 
car  platform  or  on  the  step  than  In- 
side the  car,  no  duty  devolved  on 
the  company  to  prevent  him  from 
so  riding.  Walling  v.  Trinity,  etc., 
Valley  R.  Co.,  48  Tex.  Civ.  A.  36, 
106  SW  417. 

[b]  Child  txaT^Uwr  with  parent,^ 
A  girl  seven  years  ola,  traveling  with 
her  mother,  was  at  a  water  cooler 
which  the  conductor  had  just  passed 
when  the  train  suddenly  stopped,  and 
falling  forward  she  placed  one  hand 
against  the  door  facing  her  to  save 
herself,  and  the  conductor  suddenly 
closed  the  door,  catching  her  Angers 
and  causing  the  Injury  complained  of. 
The  court  instructed  the  jury  that 
If  the  conductor  saw  the  child  at 
the  cooler,  or  with  reasonable  dill- 

fence  could  have  seen  her  there,  and 
nowlng  that  the  train  was  about  to 
stop  closed  the  door  negligently  or 
carelessly  and  thereby  caused  the 
Injury,  defendant  company  was  liable. 
The  supreme  court  held  that  the  In- 
struction was  erroneous  In  failing  to 
state  that  the  conductor  had  a  right 
to  rely  on  the  mother's  care  of  the 
child,  and  In  requiring  him  to  use 
reasonable  diligence  in  seeing  that 
she  was  not  exposed  to  danger  at  the 
time  she  was  Injured.  St.  Louis,  etc., 
R.  Co.  v.  Rexroad.  69  Ark.  180,  26  SW 
1037. 

[c]  "WImm  women  and  ohUdxen 

are  on  the  trains  of  a  railroad  com- 
pany, it  Is  the  tatter's  duty  to  ex- 
ercise the  highest  degree  of  care  In 
their  carriage,  and  further,  it  la  the 
duty  of  the  conductors  In  such  In- 
stances not  to  direct  them  to  go  Into 
places  of  danger  without  fumlahlng 
such  oaalBtance  as  will  prevent  acci- 
dents. Cleveland,  etc.,  R.  Co.  v.  Man- 
son^  30  Oh.  St.  461. 

M,  V.  S.— Wabaah  R.  Co.  v.  Ma- 
thew.  199  U.  S,  606,  26  SCt  762.  60 
L.  ed.  329  iafC  116  Ho.  A.  468,  78 
SW  271,  81  SW  646]. 

Ky. — Louisville,  etc,  R.  Co.  v. 
Johnson.  168  Ky.  261,  182  SW  214, 
LRA1916D  614. 

N.  H. — Poss  V.  Boston,  etc.,  R.  Co., 
66  N.  R  256.  21  A  222,  49  AmSR  607. 
11  LRA  367. 

Oh. —  Toledo,  etc.,  Tract.  Co,  V. 
McPall,  28  Oh.  Clr.  Ct.  862. 

Tex. — Gulf,  etc..  R.  Co.  v.  Redeker, 
4fi  Tex.  Civ.  A.  312.  100  SW  362. 

Wash. — Sullivan  v.  Seattle  Electric 
Co.,  61  Wash.  71,  97  P  1109,  130  Am 
SR  1082. 


■  It  is  .  .  .  well  established 
rule  that  a  physically  disabled  pas- 
senger shall  receive  such  care  as  ia 
commensurate  with  his  Infirmities,  if 
such  Infirmities  disable  him  from 
properly  caring  for  his  own  safety, 
provided  the  carrier  has  knowledge 
of  such  Infirmities."  Louisville,  etc., 
R.  Co.  V.  Johnson,  168  Ky.  361,  360, 
182  SW  214.  LRA1916D  514. 

[a]  Gondnotory— (1)  Where  knowl- 
edge Is  communicated  to  the  con- 
ductor of  a  train  that  a  passenger  Is 
feeble  and  will  need  assistance  in 
getting  on.  It  amounts  to  notice  to 
the  carrier,  and  it  is  not  necessary 
to  notify  every  other  conductor  and 
train  hand  that  may  be  in  charge  of 
the  train.  Poss  v.  Boston,  etc,  R. 
Co.,  66  N.  H.  256,  21  A  222,  49  AmSR 
607.  11  LRA  ail.  (2)  riut  It  has 
been  held  that  a  street  car  conductor 
may  presume  that  every  passenger  is 
sane  and  sober  until  he  has  actual 
notice  to  the  contrary,  and  he  is  not 
required  to  make  an  examination  to 
ascertain  the  condition  of  a  passen- 
ger, and  the  doctrine  of  Imputed 
notice  Is  Inapplicable.  Sullivan  v. 
Seattle  Electric  Co.,  51  Wash.  71,  97 
P  1109.  130  AmSR  1082. 

lb]  Porter. — Where  a  porter  on  a 
train  who  Is  acting  also  as  a  broke- 
man  is  Informed  that  a  passenger 
because  of  a  recent  surgical  opera- 
tion is  weak  and  debilitated  and  will 
require  special  care  and  attention, 
this  Is  sufficient  notice  to  the  rail- 
road company  of  the  condition  of  the 

Sassenger.      Oulf.    etc.,    R.    Co.  v. 
:edeker,    46   Tex.   Civ.   A.   312,  100 
SW  362. 

85.  Louisville  R.  Co.  v.  Wilder, 
143  Ky.  436,  136  SW  892;  Brackett 
V.  Southern  R,  Co.,  88  S.  C.  447,  70 
SE  1026.  AnnCaal912C  1212;  Talbert 
V.  Charleston,  etc,  R.  Co.,  76  S.  C. 
186,  66  SE  138.  But  see  Illinois 
Cent.  R.  Co.  v.  Cruse,  123  Ky,  463.  96 
SW  821,  29  KyL  914,  8  LRANS  299 
and  note,  13  AnnCas  693  (holding 
that  since  it  Is  not  the  duty  of  the 
employees  of  a  carrier  to  assist  a 

Eassenger  In  alighting,  because  of 
er  sickness  or  other  mtsfortunsu  un« 
less  such  condition  is  known  to  them. 
It  Is  error  to  charge  that  it  was 
their  duty  to  assist  her  If  her  feeble- 
ness was  known  to  them,  "or  was 
apparent,"  this  Implying  that  It  was 
their  duty  to  observe  her  condition  to 
see  whether  she  needed  asalatance). 

[alTke  praaanoe  of  «  mmmafi 
menatnuu  penoa  Is  not  an  abnormal 
condition  like  weakness  due  to  dis- 
ease of  which  defendant  la  entitled 
to  special  notice,  but  Is  a  nonnal 
condition  of  which  carriers  must  take 
notice,  and  for  which  they  must  pro- 
vide reasonable  accommodation. 
Brackett  v.  Southern  R.  Co.,  88  S.  C 
447.  70  SE  1026,  AnnCasl912C  1212. 

Sa.    See  supra  9  1064. 
„  87.   U.  S.— Meyer  v.  St  Louis,  etc. 
R;  Co„  64  Fed.  116,  4  CCA  221  faff 
77  Fed.  160]. 

Ala. — Williams  v.  Louisville,  etc. 
R.  Co..  160  Ala.  324,  326,  48  S  576.  10 
LRANS  413  [clt  Cyc]. 

Ark. — Welrling  v.  St.  Louis,  etc.. 
R.  Co.,  116  Ark.  606,  171  SW  901, 
AnnCasl916E  268. 

Colo. — Denver,  etc.,  R.  Co.  v.  Derry, 
47  Colo.  684,  108  P  172.  27  LRANS 
761. 

Ga. — Central  of  Georgia  R.  Co.  v. 
Fleming.  13  Ga.  A.  464,  79  SE  369. 

III. — Burke  v.  Chicago,  etc.,  R.  Co., 
108  111.  A.  566. 


For  later  oases,  Oevelopmeata  and  ohaagas  in  the  law  see  cumulative  Annotations,  aame  title,  page  and  natejtumber. 
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Intoxicated  passengezs.   The  mere  fact  that  & 

passenger  is  d^mking,  or  is  under  the  influence  of 
liquor,  is  not  enough  to  require  the  carrier's  em- 
ployees to  give  him  any  more  care  than  they  give 
to  other  passengers     hnt  where  a  carrier  receives 


Ind. — Cincinnati,  etc.,  R  Co.  v. 
Cooper,  120  Ind.  4S9,  22  NB  840,  16 
AmSR  334,  6  LRA  241;  ColumbuB, 
etc.,  R.  Co,  V,  Powell,  40  Ind.  37. 

Ky. — Illinois  Cent.  R  Co.  v.  Allen, 
121  Ky.  138,  89  SW  160.  28  KyL  108, 
11  AnnCas  970  and  note. 

Mich. — Mercer  v.  Cincinnati  North- 
ern R  Co.,  ICl  Mich.  666,  116  NW 
783. 

Minn. — Croom  v.  Chicago,  etc.,  R. 
Co..  62  Minn.  296.  53  NW  1128,  38 
AmSR  567,  18  LRA  603. 

Hise. — Boyd  v.  Alabama,  etc.,  R. 
Co.,  71  S  164. 

Mo. — Olllogly  V.  Dunham.  187  Mo. 
A.  661.  174  SW  118:  Layne  v.  Chicago, 
etc.,  R  CO.,  176  Mo.  A.  34.  41.  157 
SW  860  loit  Cyc]:  Trout  v.  Watkina 
Llverr,  etc.,  Co.,  148  Mo.  A.  621,  130 
SW  lU. 

N.  C. — Anderson  v.  Atlantic  Coast 
Line  R  Co.,  161  N.  C.  461.  77  SB  403. 

S.  C. — Horn  v.  Southern  R.  CO.,  78 
S.  C.  67,  68  SB  968. 

Tenn. — Memi^is  St.  R.  Co.  y. 
Shaw,  110  Tenn.  467,  76  SW  713. 

Tex. — Chicago,  etc.,  R.  Co,  v. 
Sears,  (Civ.  A.)  166  SW  1003;  Adams 
V.  St.  Louis  Southwestern  R.  Co., 
(Civ.  A.)  187  SW  437;  Chicago,  etc^ 
R.  Co.  V.  Seare,  (Civ.  A.)  130  SW 
1019;  aulf.  etc,  R.  Co.  v.  Ooopwood. 
(Civ.  A.)  96  SW  102;  International, 
etc..  R.  Co.  V.  aumer,  18  Tex.  Civ.  A. 
680.  46  SW  1028. 

Wash. — Benson  v.  Taooma  R.,  etc., 
Co.,  51  Wash.  216,  219,  9B  P  606,  130 
AmSR  1096  [quot  Cyc] :  Sullivan  v. 
Seattle  Electric  Co.,  61  Wash.  71,  97 
P  1109.  ISO  AmSR  1082:  Bulllvan  v. 
Seattle  Blectrlo  Co.,  44  Wm3i.  68.  86 
P  786. 

[a]  Omw  Oat  reafeeaablj  pmAent 
penoa  woald  casgdasj  (1)  A  car- 
rier knowingly  receiving  a  passenger 
■tiffering  from  an  InflrBiltr  or  illness 
must  ttzarclae  all  the  care  that  a 
reasonably  prudent  person  would  to 
protect  'him  from  tfie  dangers  Inci- 
dant  to  hia  surroundings  and  mode 
of  travel.  Adams  v.  St.  Louis  South- 
western R  Co.,  (Tex.  Civ.  A.)  137 
SW  437.  (3>  If  a  i>assenirer  Is  known 
to  be  In  any  manner  allected  by  a 
dlsiAllity,  physical  or  mental,  where- 
by the  haaards  of  travel  are  In- 
oraaaed.  &  degree  of  attention  should 
be  bestowed  to  his  safety  beyond 
that  of  an  -ordinary  passenger,  in 

Jroportlon  to  the  liability  to  injury 
rom  the  want  of  it.  Burke  v.  Chi- 
cago, etc.,  R  Co.,  108  111.  A.  666: 
Memphis  St.  R.  Co.  v.  Shaw,  110 
Tenn.  467.  76  SW  713. 

[b]  A  eanlsT  Is  IwUUI  to  nadav 
I— owaliU  amdstaaes  to  a  pasaenger 
whose  Inability  to  take  cars  of  him- 
self is  made  known  to  the  carrier. 
Horn  V.  Southern  R.  Co..  78  S.  C.  67, 
68  SB  963. 

[c]  FroteeUoB.  afteor  putting  off 
twill —  A  carrier  receiving  a  nelp- 
less.  imbecile,  or  drunken  person  as 
a  passenger,  when  unattended,  owes 
hlni  a  duty  commensurate  with  his 
condition,  and  must  give  htm  such 
care  as  will  insure  a  safe  passage 
to  some  proper  destination,  and  can- 
not lawfully  put  him  off  or  permit 
aim  to  get  off  at  a  place  where  there 
Is  danger  of  his  perishing  or  coming 
to  harm,  even  thouA  ajich  place 
would  he  reasonably  safe  for  one  In 
a  normal  condition.  Sullivan  v.  Se- 
atUe  Blectric  Co.,  44  Wash.  63,  86  P 
786.  But  see  Nash  v.  Southern  R. 
Co..  136  Ala.  177,  33  S  932,  96  AmSR 
19  (holding  that,  where  an  intoxi- 
cated passenger  so  demeans  himself 
as  to  Justify  his  ejection,  and  on 
reaching  his  destination  In  the  nl^t- 
tlme  leaves  the  train,  and  hla  body 
IB  found  on  the  track  under  such 
olrcumstances  as  to  sho^  injury  by 
another  train  which  passed  during 
th*  night,  the  railroad  company,  be- 
ing under  no  obligation  to  guard  the 
passenger  through  the  night,  is  not 


liable.)  Ejection  at  Improper  time  or 
place  generally  see  supra  11192. 

[d]  BUnd  pas8eiiger,^Where  a 
carrier  accepts  a  blind  man  without 
an  attendant  as  a  passenger,  it  must 
use  at  least  reasonable  care  and  dili- 
gence for  his  safety.  Denver,  etc., 
R.  Co.  V.  Derry,  47  Colo.  684,  108  P 
172,  27  LRANS  761;  Columbus,  etc., 
R.  Co.  V.  Powell,  40  Ind.  37  (holding 
that,  where  the  conductor  is  In- 
formed of  the  dimness  of  sight  or 
feeble  condition  of  a  passenger  who 
has  boarded  the  train,  although  by 
mistake,  it  Is  the  carrier's  duty  to 
use  auch  care  as  the  condition  of  the 
passenger  requires  In  order  to  pre- 
vent injury);  Illinois  Cent.  R.  Co.  v. 
Allen.  121  Ky.  138,  89  SW  160,  28 
KyL  108,  11  AnnCas  970. 

[e]  IttsaM  perswi. — (l)  Where  an 
insane  person  boards  a  train  without 
a  caretaker.  It  Is  the  carrier's  duty 
to  exercise  a  high  degree  of  care  for 
his  safety  and  to  restrain  him.  If 
neceasary,  to  prevent  him  leaving 
the  train.  Chicago,  etc.,  R.  •Co.  v. 
Sears,  (T«i.  Civ.  A.)  166  SW  1003. 
(2)  A  railroad  company  wbldi  does 
not  contract  to  carry  an  Insane  pw- 
son  unaccompanied,  by  a  caretaker, 
and  whose  employee  anticipates  no 
effort  on  the  part  of  such  person  to 
Jump  from  the  moving  train,  is  not 
negligent  In  permitting  a  window  to 
be  opened,  or  in  allowing  him  to 
Jump  or  throw  himself  through  the 
window  while  the  caretaker  occupies 
a  seat  in  front  with  his  back  to  him. 
Boyd  V.  Alabama,  etc.,  R.  Co.,  (Miss.) 
71  S  164.  (3)  Where  the  railroad 
company  does  not  know  that  the  in- 
sane person  in  Jumping  from  the 
train  under  such  circumstances  Is 
seriously  hurl  or  Injured,  and  could 
not  safely  back  down  to  the  place 
where  he  fell,  and  permits  the  rela^ 
lives  of  the  injured  passenger  to 
leave  the  train  to  go  back  to  his 
asslstancef  and  could  not  prevent  his 
death  or  relieve  his  suffering  by  go- 
ing back  and  picking  him  up.  It  Is 
under  no  duty  to  back  its  train  fOr 
the  purpose  or  taking  him  up.  Boyd 
V.  Alabama,  etc.,  R.  Co.,  supra. 

[f]  TraasportatloB  ia  bamtfS 
ear. — While  under  Go.  Civ.  Code 
(1910>  it  2717-2719,  and  Pen.  Code 
(1910)  S  639,  it  Is  the  duty  of  the 
carrier  who  accepts  a  sick  passenger 
to  exercise  diligence  to  provide  for 
his  safety  and  comfort,  the  carrier 
is  not  required  to  place  such  pasBen- 
ger  In  a  bai^age  car,  even  though 
sick  passengers  nave  previously  been 
placed  In  baggage  cars  by  the  car- 
rier's conductors.    Central  of  Qeor- 

?la  R  Co.  v.  FlMnlng.  18  Oa.  A.  464, 
9  SE  369. 

AsslatHioe  la  boarWng  or  altaditfBff 

see  generally  Infra  §|  1362,  ISSZ. 

as.  Louisville,  etc.,  R.  Co.  v. 
Gregory.  141  Ky.  747,  188  SW  806, 
86  LRANS  317;  Thlxton  v.  Illinois 
Cent.  R  Co.,  96  SW  648,  29  i^L  910. 
8  LRANS  298  and  note;  PmTs,  etc.. 
R.  Co.  V.  Robinson.  63  Tex.  Civ.  A. 
12,  114  8W  668:  McCormlck  v.  Cale- 
donian R.  Co.,  6  P.  (Ct.  Sess.)  362. 

[a]  Beaaons  for  mls^"If  a  pas- 
senger on  account  of  Intoxication 
that  does  not  produce  helplessness 
or  incapacity  is  rendered  less  capa- 
ble of  protecting  himself  from  acci- 
dent or  injury  than  he  otherwise 
would  be  or  his  condition  induces 
him  to  become  more  indifferent  to 
his  safety,  he  must  yet  take  the 
consequences  of  his  own  reckless- 
ness, and  the  company  will  not  be 
charged  with  the  duty  of  taking  ee- 
peclal  care  of  him.  His  right  to  re- 
cover is  no  greater  than  would  be 
that  of  a  sober  person  of  ordinary 

firudence.  A  man  may  be  under  the 
ntluence  of  liquor  and  yet  be  as 
competent  to  protect  himself  from 
danger  as  a  thoroughly  sober  man 
would  be.   And  it  often  happens  that 


as  a  passenger  a  person  who  is  known  to  its  em- 
ployees to  be  partially  or  entirely  helpless  on  ac- 
count of  intoxication,  it  is  bound  to  exercise  saoh 
care  and  assistance  as  his  oondition  reasonably  re- 
quires for  his  safety,*"  although  the  passenger's 

sober  men  expose  themselves  to  dan- 
gers that  a  partially  intoxicated  man 
would  avoid.  And  so  there  la  good 
sense  and  reason  in  the  rule  that 
the  sober  man  and  the  partially  in- 
toxicated man  are  entftled  to  the 
same  measure  of  care — one  not  more 
than  the  other."  Louisville,  eta,  R 
Co.  v.  Gregory,  141  Ky.  747.  764,  188 
SW  805,  36  LRANS  317. 

[b]  Manrerlag  drnnk. — The  fact 
that  a  passenger  Is  "staggering 
drunk,"  but  capable  of  transacting, 
with  intelligence.  Important  busi- 
ness, and  with  foresight  to  provide 
for  bis  own  safety,  does  not  require 
the  carrier  to  resort  to  extraordinary 
means  to  insure  his  safety.  In  the 
absence  of  knowledge  of  the  carrier 
that  the  passenger  is  In.  or  is  about 
to  get  in,  a  plaoe  of  danger.  Paris, 
etc.,  R.  Co.  v.  Robinson,  63  Tax.  Civ. 
A.  12,  114  SW  668. 

29.  U.  S. — ^Winfrey  v.  Missouri, 
etc.,  R  Co.,  194  F^.  808,  114  CCA 
218;  Donovan  v.  Greenfield,  etc..  R 
Co.,  188  Fed.  686,  106  CCA  72. 

Ala. — Central  of  Georgia  R  Co. 
Carleton,  163  Ala.  62,  SI  S  27. 

Ark. — Price  v.  St.  Louis,  etc,  R 
Co..  76  Ark.  479,  492,  88  SW  676,  112 
AmSR  79  [clt  Cyc]. 

Cal. — Doherty  v.  California  Nav., 
etc.,  Co.,  6  Cal.  A.  131,  91  F  419. 

111. — O'Rourke  v.  Louisville,  etc., 
R  Co.,  183  in.  A.  693. 

Ky. — Louisville,  etc..  R.  Co.  v. 
Gregory,  141  Ky.  747,  133  SW  865, 
35  LRANS  317. 

Mich. — Kingston  v.  Ft.  Wayne,  etc., 
R.  Co.,  112  Mich.  40.  70  NW  316.  40 
LRA  131  and  note;  Strand  v.  Chi- 


cago, etc.,  R.  Co.,  67  Mich.  380,  34 
NW  712. 

Miss. — Yasoo,  etc.,  R  Co.  v.  Smith, 
64  S  168.  49  LRANS  917. 

N.  H. — ^Wheeler  v.  Grand  Trunk  R. 
Co.,  70  N.  H.  607,  60  A  108. 

N.  T.— Miniman  v.  New  York 
Cent.,  etc.,  R  Co..  68  N.  T.  642. 

N.  D. — Haug  V.  Great  Northern  R 
Co..  8  N.  D.  23.  77  NW  97,  78  AmSR 
727,  42  LRA  664. 

Pa. — ^Warren  v.  Pittsburgh,  etc 
R  Co.,  243  Pa.  16,  89  A  828. 

S.  C. — Plnson  v.  Soutiiern  R.  Co., 
85  S.  C.  865.  67  SB  464. 

Tex. — Paris,  etc,  R  C!o.  v.  Robin- 
son, 140  SW  434  trev  (Civ.  A.)  127 
SW  294];  Paris,  etc,  R  Co.  v. 
Robinson,  63  Tax.  Civ.  A.  12.  114 
SW  668. 

Wash. — Benson  v.  Taeotna  R.,  etc., 
Co.,  51  Wash.  216,  98  P  606,  130  Am 
SR  1096;  Sullivan  v.  Seattle  Elec- 
tric Co.,  44  Wash.  63,  86  P  786;  Law- 
son  V.  Seattle,  etc,  R  Co.,  34  Wash. 
500,  76  P  71. 

W.  Va.— Fisher  v.  West  Virginia, 
etc.,  R  Co.,  39  W.  Va.  366,  li  SS 
678,  23  LRA  758. 

Ont. — Giles  v.  Great  Weatem  R. 
Co..  36  U.  C.  Q.  B.  866. 

"The  weakness  of  human  nature 
that  permits  the  appetite  for  In- 
toxicants to  be  excessively  Indulged 
by  men  Is  as  much  a  natural  de- 
formity as  the  man  born  with  weak 
mentality,  or  defective  sight  or  hear- 
ing, and  whenever  such  person  be- 
comes Intoxicated  to  the  extent  that 
he  is  Incapacitated  mentally  and 
physically  to  care  for  himself,  or 
rendered  incapable  of  understanding 
or  appreciating  the  danger  Incurred 
or  produced  by  his  acts,  it  devolves 
upon  the  servants  of  the  carrier  when 
the  condition  of  such  person  Is  known 
to  them  to  use  the  same  care  and 
precaution  for  hla  protection  as  Is 
required  of  them  in  cases  where  the 
passenger  has  defective  sight  or 
hearing,  or  Is  so  mentally  weak  as 
to  be  unable  to  care  for  himself,  or 
to  understand  the  natural  conse- 
quences of  his  acts."  Paris,  etc.. 
R  Co.  v.  Robinson,  (Tex.)  140  SW 
434.  437  [rev  (Civ.  A.)  127  SW  294]. 

"When  a  passenger  Is  _sp  much 
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[§§  1330-1332 


intoxication  is  in  violation  of  a  stafute.*'  This 
role  applies,  however,  only  where  the  passenger's 
intoxicated  condition  is  known,  or  by  proper  dili- 
gence could  have  been  known,  to  the  carrier's  em- 
ployees;^* and  if  the  fact  of  such  a  state  of  in- 
toxication is  unknown  to  the  employees,  or  they  are 
not  ehjargeable  with  knowledge  thereof,  it  will  not 
east  any  burden  of  care  on  them  additional  to  that 
due  to  ordinary  sober  passengers.^" 

[$  1331]  b.  Passenger  Taken  Sick  daring  Tran- 
sit. Where  a  passenger  becomes  ill  or  uneon- 
Bcious  during  transit,  and  such  fact  is  known  to 
the  employees  of  the  carrier,  or  it  is  so  apparent 
that  they  are  charged  with  knowledge  of  it,  it  is 
their  duty  to  give  him  such  care  and  protection, 
beyond  that  demanded  under  ordinary  circum- 
stances, as  is  reasonably  practicable  with  the  facili- 
ties at  hand  and  consistent  with  the  safe  and 
proper  conduct  of  the  business,  and  the  safety  and 
comfort  of  the  other  passengers."  Where  an  un- 
attended passenger,  after  starting  on  a  joumey, 
becomes  sick,  and  unconscious  or  insane,  it  is  the 


duty  of  the  carrier  to  remove  him  and  leave  him 
until  he  is  in  a  fit  condition  to  resume  his  journey, 
or  until  he  shall  obtain  the  assistance  necessary 
to  take  care  of  him  to  the  end  of  his  journey.'' 

U  1332]  0.  Acts  of  Fellow  Passengers  or  Other 
Third  Persons — 1.  Protection  against  Injniies 
from  Fellow  Passengers — a.  Cleneral  Btile.  While 
a  common  carrier  is  not  an  insurer  of  its  passen* 
gers'  safety,'^  and  is  perhaps  not  bound  to  protect 
its  passengers  from  injuries  by  third  persons  to 
the  same  extent  and  degree  as  from  like  injuries 
by  its  own  agents  or  employees,"'  yet  it  is  the  duty 
of  its  employees  to  exercise  great  care  and  vigilance 
in  preserving  order  and  in  guarding  passengers 
from  annoyance,  violence,  or  insult  threatened  by 
fellow  passengers;**  and  where  the  carrier,  through 
its  agents  or  employees,  knows,  or  has  opportunity 
to  know,  of  a  threatened  injury  by  a  fellow  pas- 
senger, or  might  reasonably  anticipate  the  happen- 
ing of  sucli  an  injury,  and  fails  or  neglects  to  take 
the  proper  precautions  or  tb  use  proper  means  to 
prevent  or  mitigate  such  injury,  it  is  liable  there- 


under the  Influence  of  Itguor  as  to 
be  helpless  or  Irresponsible  or  Inca- 
pable of  protecting  himself  from  ac- 
cident, and  his  condition  Is  or  could 
be  known  by  the  trainmen  in  the  ex- 
ercise of  reasonable  care  the  plainest 
dictates  of  humanity  demand  that 
be  should  not  be  permitted  to  remain 
or  place  himself  in  unnecessary  peril 
If  the  persons  In  charge  of  the  train 
by  the  exercise  of  reasonable  caro 
can  prevent  it."  Louisville,  etc.,  R. 
Co.  V.  Grearory.  141  Ky.  747.  764,  13S 
SW  805.  SB  L.RANS  317. 

[a]  BKteft  prcoaatlon. — The  fact 
that  a  passenger  has  by  Intoxication 
voluntarily  deprived  himself  of  the 
ability  to  exercise  ordinary  care  does 
not  furnish  any  excuse  for  the  con- 
ductor to  force  him  from  a  place  of 
safety  In  the  train  to  one  where  it 
will  require  extraordinary  care  to 
avoid  Injury,  and  when  the  intoxi- 
cation Is  apparent  to  the  conductor 
It  calls  for  extra  precaution  on  his 
part.  Central  of  Georgia  R.  Co.  v. 
Oirleton,  163  Ala.  62,  61  3  27. 

Cb]  Befual  to  receive  Ixtmdoated 
peXBODa — The  fact  that  a  carrier 
mlffht  have  refused  to  receive  as  a 
passenffar  an  intoxicated  person  be- 
cause ne  waa  noisy  and  boisterous 
could  not  be  considered  in  determin- 
ing the  liability  of  the  carrier  for 
the  death  of  such  person  caused  by 
hla  falUnB,  or  belnr  thrown,  from 
the  train.  Paris,  etc.,  R.  Co.  v. 
Roblnaon.  SS  Tex.  Civ.  A.  42.  114 
SW  65  S. 

[ol  Wlure  a  passtoffer  la  rUUsff 
on  vbm  plattoim  of  tk»  oai  In  such 
a  state  of  Intoxication  aa  to  be  care- 
less of  the  danger  to  which  he  Is 
exposed.  It  1b  the  doty  of  the  com* 
pany,  after  the  conductor  haa  notice 
of  hlB  condition  and  exposure  to 
danger,  to  use  the  ordinary  precau- 
tions for  his  safety,  such  as  call- 
ing his  attention  to  the  danger  and 
to  the  rules  of  the  company  forbid- 
ding such  exposure  and  Inviting  him 
to  go  Inside  the  car.  Fisher  v.  West 
Virginia,  etc.,  R.  Co..  39  W.  Va.  366, 
1»  SB  678,  23  LRA  758. 

fd]  ChurdUtg  Intozloated  pauen- 
tfeTi^Therft  is  no  duty  on  a  carrier 
to  place  a  gTjard  over  an  Intoxicated 
nassenf^r  to  prevent  him  from  Injur- 
ing himself  or  from  putting  him- 
self In  a  place  of  danger.  Dabney 
V.  Baltimore,  etc.,  R.  Co.,  140  111.  A. 
269. 

[el  Where  an  Intoxtoated,  passen- 
gw  rails  oS  a  train,  and  his  absence 
Is  not  noticed  until  the  train  has 
traveled  several  miles,  It  is  not  neg- 
ligence to  refu-se  to  back  the  train.  If 
It  appears  that  other  trains  are 
notified  to  watch  for  him.  and  that 
to  back  the  train  would  endanger  all 
on   board.     Yazoo,   etc.,    R.    Co,  v. 


Smith.'  (Miss.)  64  B  IRS,  49  LRANS 

917. 

Duty  to  reoelT*  Intosloated  penion 
as  a  passenger  see  supra  S  1064. 

30.  Wheeler  v.  Grand  Trunk  R. 
Co.,  70  N.  H.  607,  BO  A  103.  54  LRA 
965. 

81.  Lri>uisvllle,  etc.,  R.  Co.  v. 
Gregory,  141  Ky.  747.  133  SW  805.  35 
LRANS  317:  Wheeler  v.  Grand  Trunk 
R.  Co.,  70  N.  H.  607,  50  A  103.  54 
LRA  95S;  PInson  v.  Southern  R.  Co., 
86  8.  C.  S6S.  67  SE  464.  Bee  also 
cases  supra  note  29. 

"Trainmen  are  not  obliged  to  an- 
ticipate that  a  passenger  who  is 
under  the  influence  of  liquor  will 
unnecessarily  expose  himself  to 
danger,  nor  are  they  under  any  duty 
to  exercise  more  than  ordinary  care 
to  discover  whether  passengers  are 
drunk  or  sober.  It  is  only  when 
their  attention  is  directed^ either  by 
personal  observation  or  liEformatlon 
to  the  helpless,  irresponsible  Or  in- 
capable condition  of  a  passenger  or 
when  by  the  exercise  of  ordinary 
care  his  condition  could  be  dlBcov- 
ered  that  they  are  under  a  duty  to 
exercise  reasonable  care  to  protect 
him."  I^ouisvllle,  etc.,  R.  Co.  v. 
Gregory,  141  Ky.  747.  786.  133  SW 
806,  36  LRANS  817. 

[a]  bipsfeed  kBOWled^^-That 
an  employee  of  a  railroad  company, 
w4io  was  not  a  member  of  the  crew 
of  the  passenger  train  from  which 
decedent  got  orr,  and  was  not  then 
on  duty,  and  did  not  know  that  de- 
cedent got  off  the  train,  saw  him 
walking  on  the  company's  tracks  In 
a  drunken  condition  would  not  make 
the  company  liable  for  running  over 
decedent.  Plnson  v.  Southern  R.  Co., 
86  S.  C.  S56,  67  SB  464, 

3S,  Ill.--^t.  Ixtuls,  etc..  R.  Co.  v. 
Carr,  47  111.  A.  368. 

Mich. — Strand  v.  dilcago,  etc.,  R- 
Co..  67  Mich.  380,  34  NW112. 

Minn. — ^Parker  v.  Wlnoma.  etc.,  R. 
Co..  83  Minn.  212.  86  NW  2. 

N.  Y.— English  v.  New  York  Cent., 
etc.,  R.  Co..  164  App.  Dlv.  181,  138 
NY8  886. 

Tex. — Paris,  etc.,  R.  Co.  v.  Robin- 
son, 140  SW  434  [rev  (Civ.  AA  127 
SW  2941;  Missouri  Pac.  R.  Co.  v. 
Kvans.  71  Tex.  861.  9  SW  325,  1  LRA 
476;  Paris,  etc.,  R.  Co.  v.  Robinson, 
63  Tex.  Civ,  A,  12.  114  SW  658, 

Wash. — Welsh  v.  Spokane,  etc.,  R. 
Co..  91  Wash.  260.  157  P  679. 

[a]  mtoaloation  not  apparent, — 
A  carrier  need  not  resort  to  other 
than  ordinary  mean.s  for  the  safety 
of  a  passenger  under  the  Influence  of 
liquor  so  as  not  to  be  entirely  him- 
self, but  not  betraying  his  Intoxi- 
cated condition,  Paris,  etc.,  R.  Co. 
v.  Robinson.  63  Tex.  Civ.  A.  12,  114 
SW  658. 


33.  Central  of  Georgia  R,  Co.  v. 
Madden.  136  Ga.  206.  69  8E  166,  31 
LRANS  813  and  note.  21  AnnCas 
1077  and  note. 

34.  Ga, — Central  of  Georgrla  R. 
Co,,  136  Oa.  205,  69  SE  166,  31  LRA 
NS  818,  21  AnnCas  1077. 

Kan. — Atchison,  etc.,  R.  Co.  v, 
Parry,  67  Kan.  515.  73  P  106. 

Ky. — Illinois  Cent.  R,  Co,  v.  Allen, 
131  Ky.  138,  89  SW  160,  28  KyL 
108.  11  AnnCas  970. 

La. — Conolly  v,  Cresent  City  R. 
Co.,  41  La.  Ann.  67,  5  S  269,  6  S  626. 
17  AmSR  389.  3  LRA  133. 

N,  J, — Newark,  etc.,  R.  Co.  v.  Mc- 
Cann,  68  N.  J.  L.  642,  34  A  1062,  33 
LRA  127. 

N.  Y.— Mlddleton  v.  Whitrldge,  218 
N.  Y,  499,  108  NB  192.  AnnCasl916C 
856  and  note  [rev  166  App.  Dlv.  164, 
141  NYS  1041;  Smith  v.  British,  etc.. 
Steam  Packet  Co..  86  N.  Y,  408. 

Oh, — Lake  Shore,  etc,  R.  Co.  v. 
SaUman,  63  Oh,  St,  658,  40  NB  S91. 
49  AmSR  746,  31  LRA  261  and  note. 

Tex. — St.  Louis  Southwestern  R. 
Co,  V.  Adams,  (Civ.  A.)  163  SW  1029; 
Adams  v.  St.  Louis  Southwestern  R. 
Co.,  (Civ,  A.)  137  SW  437. 

[a}  iregUffenoe  of  .physleiaa^Al- 
though  It  may  be  the  duty  of  the  car- 
rier's employees  under  such  elrcum> 
stances  to  call  a  physicIlLn  to  attend 
the  passenger,  the  carrier  Is  not 
liable  for  the  negligence  of  such 
physician,  or  for  his  malpractice.  If 
reasonable  care  has  been  exercised 
in  selecting  a  competent  physician. 
Galveston,  etc..  R.  Co.  v.  Scott,  18 
Tex.  Civ.  A.  321.  44  SW  589.  See 
also  supra  §  1308. 

35.  St.  Louis,  etc.,  R.  Co.  v.  Wood- 
ruff, 89  Ark.  «.  116  SW  963:  Atchi- 
son, etc,  R,  Co.  V.  Weber,  33  Kan. 
643.  6  P  877,  62  AmR  643;  Middle- 
town  V.  Whitrldge,  213  N.  Y.  499, 
108  NB  193,  AnnCasl916C  886, 

86.   See  supra  I  1302. 

97.  Irwin  v.  LouiavIUe,  etc,,  R. 
Co..  161  Ala.  489.  60  S  62,  isB  AmSR 
163.  18  AnnCas  773  and  note;  Sim- 
mons V.  New  Bedford,  etc.  Steamboat 
Co..  97  Mass.  361,  93  AmD  99:  Buck 
V.  Manhattan  R.  Co..  15  Daly  660 
[afr  134  N,  Y.  689  mem,  31  NB  028 
mem], 

[a]  Degree  of  oare, — Carriers  are 
only  held  to  reasonable  care  In 
preventing  injuries  by  one  passen- 
ger on  another,  and  not  to  the  utmost 
care  which  is  required  in  the  con- 
struction of  the  road  and  the  man- 
agement of  Its  trains.  Buck  v.  Man- 
hattan. R,  Co,,  15  Daly  B50  [aff  134 
N,  Y.  589  mem.  31  NE  628  mem], 

38.  U.  S.— Flint  v.  Norwich,  etc., 
Transp.  Co.,  9  F,  Cas,  No,  4,873.  34 
Conn.  564. 

Ala. — Seaboard  Air  Line  R.  Co.  v. 
Mobley,   69  S   614,  618   [quot  Cyc]; 
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for."    This  duty  may  involve  the  cooperation  of 
the  employees  of  the  carrier  and  the  invoking  of 
the  assistance  of  other  passengers  in  removing  a 
distwderly  passenger  from  the  train.^ 
Umitationfl  of  role.  The  liability  of  the  earner 


Alabama  City,  etc.,  R,  Co,  v.  Samp- 
ley,  169  Ala.  372,  63  S  142;  Mont- 
wom«ry  Tract.  Co.  v.  Whatley,  44  S 
638;  Birmingham  R.  etc,  Co.  v.  Balrd, 
130  Ala.  334,  30  8  4S«,  SB  AmSR  43, 
54  L.RA  752. 

Colo. — Farrier  t.  Colorftdo  SprlriKS, 
etc.,  R.  Co.,  42  Colo.  331,  »5  T  294. 

125  AmSR  isS. 

Ga. — Grlmsley  v.  Atlantic  Coast 
Line  SL  Co..  1  Ga.  A.  667,  67  SB 
943. 

Iowa. — Adama  v.  Chloaao  Oreat 
Western  R.  Co.,  166  Iowa  31,  1S6  NW 
21.  42  L.RAN3  373. 

Ky. — Loulavllle  R.  Co.  v.  Dott. 
161  Ky.  759,  171  SW  438.  LRA1S15C 
681;  Illinois  Cent.  R.  Co.  v.  Gunter- 
man,  135  Ky.  438.  122  SW  614;  Illi- 
nois Cent.  R.  Co.  V.  Wlnslow,  119 
Ky.  877.  84  SW  1175.  27  TSyJu  329. 

Mass. — Seale  v.  Boston  E!l.  R,  Co., 
214  Mass.  59,  100  NB  1020;  Coy  v. 
Boston  E\.  R.  Co..  212  Mass.  307,  93 
1041:  Hull  V.  Boston,  etc.,  R. 
Co.,  210  Mass.  159.  96  NE  5S,  36 
LRAN3  406,  AnnCa8l912C  1147: 
Glenneo  V.  Boston  EU.  R.  Co..  207 
Mass.   497,  03  TOO,   32  I^RANB 

470. 

■  Miss. — New  Orleans,  etc.,  R.  Co.  v. 
Burke.   63   Miss.  200,   24   AmR  689. 

Mo. — Farber  v.  Missouri  Pac.  R. 
Co.,  116  Mo.  81,  22  SW  631,  20  LRA 
350. 

Nebr. — Sorenson  v.  Lincoln  Tract. 
Co..  94  Nebr.  91,  142  NW  702. 

N.  T. — Putnam  v.  Broadway,  .etc., 
R.  Co.,  66  N.  Y.  108,  14  AmR  190: 
McMahon  v.  Interborough  Rapid 
Transit  COh  6S  Misc.  242.  110  NTS 
876. 

S.  C. — Franklin  V.  Atlanta,  etc..  R. 
Co.,  74  S.  a  332,  869.  E4  SE  578  Iclt 

Cycl. 

Tenn. — St.  Louis,  etc.,  R.  Co.  v. 
Hatch,  116  Tenn.  680,  94  SW  671. 

Tex. — Dillinvham  v.  Russell,  78 
Tex.  47,  11  SW  139,  15  AmSR  763, 

8  LRA  634  and  note. 
Va.^Norfolk.    etc..    R.    Co.  v. 

Blrchfleld.  106  Va.  809.  64  SE  879. 
_ra]  Vtmort  vlffUUUkM  and  oar*^ 
"The  defendants  were  bound  to  ex- 
ercise the  utmost  vlKllance  and  care 
In  malntatnlnv  order  and  guarding 
the  passengers  against  violence 
from  whatever  source  arising,  which 
might  reasonably  be  anticipated  or 
naturally  be  expected  to  oocur  la 
view  ox  all  the  circumstances,  and 
of  the  number  and  character  of  the 
persons  On  board."  Flint  v.  Nor- 
wich, etc,  Transp.  Co.,  0  F.  Cas.  No. 
4,87S,  84  Conn.  564,  6B7. 

[b]  BSgb.  OMWe—  of  .oars^"Rall- 
way  companies  are  under  obliga- 
tions to  protect  their  passengers 
from  the  violence  of  fellow-passen- 
gers as  far  as  It  can  be  done  by  the 
exercise  of  a  high  degree  of  care. 
Dillingham  v.  Russell.  73  Tex.  47.  11 
SW  1S9,  15  AmSR  768.  3  LRA  634." 
International,  etc..  R.  Co.  v.  Miller, 

9  Tex.  Civ.  A.  104.  106.  28  SW  233. 
39.    U.    S. — Meyer    v.    St.  Louis, 

etc.,  R.  Co..  54  Fed.  116,  4  CCA  221 
[aff  77  Fed.  150];  Murphy  v.  West- 
em.  etc.,  R.  Co.,  23  Fed.  637;  King 
V.  Ohio,  etc.,  R.  Co.,  22  Fed.  413; 
Flint  V.  Norwich,  etc.,  Transp.  Co., 
9  F.  Cas.  No.  4,873.  6  Blatchf.  158. 
2  AmLRev  569,  34  Conn.  664. 

Ala. — Gooch  V.  Birmingham  R.. 
etc,  Co.,  177  Ala.  293.  58  S  196; 
Montgomery  Tract.  Co.  v.  Whatley, 
41  S  538. 

Ark, — Texarkana,  etc..  R.  Co,  v. 
Anderson,  67  Ark.  123,  63  SW  673. 

Colo. — Farrier  v.  Colorado  Springs, 
etc.,  R.  Cd.,  42  Colo.  331.  96  >  294, 

126  AmSR  158. 

D.  C— Flannery  v.  Baltimore,  etc., 
R.  Co..  IB  D.  C.  111. 

Oa. — Savannah,  etc.,  R.  Co.  v. 
Boyle,  lis  Ga.  836,  42  SB  242,  59 
LRA  104;  Richmond,  etc..  R.  Co.  v. 
Jefferson.  89  Qa.  554,  16  SE  69,  32 
AmSR   87  and   note,   17   LRA  671; 


Holly  V.  Atlanta  St.  R.  Co.,  61  Oa. 
215,  24  AmR  97. 

Ind. — Evansvllle,  etc..  R.  Co.  v. 
Darting,  6  Ind.  A.  37E,  33  NB  636. 

Kan.-— Span gler  v.  St.  Joseph,  etc., 
R.  Co.,  68  Kan.  46.  74  P  607,  104 
AmSR  891,  63  LRA  634. 

Ky. — Quinn  v.  Louisville,  etc.,  R. 
Co..  98  Ky.  231,  32  SW  742.  17  KyL 
811;  Louisville,  etc.,  R.  Co.  v.  Finn, 
16  KyL  57. 

Md.— United  R.,  etc.,  Co.  v.  State. 
93  Md.  619,  49  A  923.  86  AmSR  453; 
Tall  V.  Baltimore  Steam-Pachet  Co.. 
90  Md.  248,  44  A  1007.  47  LRA  120. 

Mass. — Cobb  v.  Boston  El.  R.  Co., 
179  Mass.  212.  60  NK  476;  Simmons 
V.  New  Bedford,  etc..  Steamboat 
Co.,  97  Mass.  361,  93  AmD  99. 

Mich. — McWflliams  v.  Lake  Shore, 
etc.,  R.  Co..  146  Mich.  216.  109  NW 
272. 

Minn. — Lucy  v.  Chicago  Great 
Western  R.  Co..  64  Minn.  1.  65  NW 
944.  31  LRA  561. 

Miss. — Illinois  Cent.  R.  Co.  v. 
Minor,  69  Miss.  710.  11  S  101,  16 
LRA  627  and  note;  New  Orleans, 
etc..  R.  Co.  V.  Burke,  68  Miss.  200, 
24  AmR  689. 

Mo. — Spohn  V.  Missouri  Pac.  R. 
Co.,  101  Sfo.  417,  14  SW  880,  87  Mo. 
74. 

N.  J. — Partridge  v.  Woodland 
Steamboat  Co.,  86  N.  J.  L.  890,  48  A 

726. 

N.  Y. — Koch  V.  Brooklyn  Heights 
R.  Co.,  75  App.  Dlv.  282.  78  NTS  99; 
Hendricks  v.  sixth  Ave.  R.  Co.,  44 
N.  T.  Super.  8. 

Pa.— Pittsburg,  etc.,  R.  Co.  v.  Pil- 
low, 76  Pa.  510.  18  AmR  424;  Pitts- 
burgh, etc.,  R.  Co.  v.  Hinds,  63  Pa, 
512,  91  AmD  224. 

S.  C. — Spires  V.  Atlantic  Coast 
Line  R.  Co.,  92  S.  C.  664,  75  SK  950. 

Tenn, — West  Memphis  Packet  Co. 
V.  White,  09  Tenn.  256,  41  SW  683. 
38  LRA  427. 

Tex. — Twicbell  v.  Pecos,  etc.,  R. 
Co.,  62  Tex.  Civ.  A.  176.  181  SW 
248:  International,  etc.,  R.  Co.  v. 
Miller,  9  Tex.  Civ.  A.  104,  28  SW 
238  * 

Vb.— Virginia  R.,  etc.,  Co.  v.  Mc- 
Demmlck,  117  Va.  862,  86  SE  744. 

Wash. — ^Westcott  v.  Seattle,  etc., 
R.  Co.,  41  Wash.  618,  84  P  688,  111 
AmSR  1038,  4  LRANS  947. 

Wis. — ^Kllne  v.  Milwaukee  Electric 
R.,  etc.  Co.,  146  Wis.  134.  131  NW 
427,  AnnCasl912C  278. 

Eng. — Cobb  V.  Great  Western  R. 
Co„  flSSi]  A.  C.  419. 

Ont. — Blaln  v.  Canadian  Pac.  R. 
Co.,  6  Oflt.  L.  884,  2  OntWR  78. 

"Although  common  carriers  are 
not  insurers  of  the  safety  of  their 

f assengers,  they  are  In  duty  bound 
o  protect  them  from  the  unjkro- 
voked  assault  or  misconduct  .of  a 
fellow  passenger,  where  the  serv- 
ants of  the  carrier  have  knowledge 
of  the  existing  conditions  for  a 
sufflclent  intervening  time  between 
the  acquisition  of  knowledge  and 
the  Injury  to  protect  their  passen- 
gers: and  this  Is  true  where  the 
carrier's  servants  have  reason  to 
anticipate  from  the  existing  condi- 
tions that  the  safety  of  the  passen- 
gers is  imperiled  by  the  misconduct 
of  a  fellow  passenger."  Chicago, 
etc.,  R.  Co.  v.  Fisher.  (Ind.)  110  NE 
240.  241. 

[al    Tbe  law  Implies  a  ooutroot 

on  the  part  of  a  carrier  of  passen- 
gers for  the  protection  of  the  party 
carried  from  the  Insults  and  wan- 
ton interference  of  strangers,  fellow 
passengers,  and  the  carrier  and  Its 
employees;  and  for  any  violation  of 
the  implied  contract,  by  force  or 
negligence,  the  carrier  is  liable  in 
an  action  of  contract  or  tort.  Wln- 
negar  v.  Centra!  Pass.  R.  Co.,  85  Ky. 
547.  4  SW  237,  9  KyL  156. 

[b]  measonaUe  foceslglit^A  pas- 
senger has  "the  right  to  expect  pro- 


in  snch  cases  arises  not  alone  from  the  fact  that 
the  passenger  has  been  injured,  bat  from  the  fail- 
ure of  its  agents  or  servants  to  afford  him  proper 
protection  and  hence  miless  snch  agents  or  ser- 
vants know  or  oug^t  to  know  that  dai^r  from 

tectlon  from  Injuries  or  outrages  at 
the  hands  of  strangers  or  of  fellow 
passengers.  If  by  the  use  of  reason- 
able foresight  such  injuries  could 
have  been  anticipated  and  averted." 
Sherley  v.  BiUlnM,  8  Bush  (Ky.) 
147,  162,  g  AmR  4^1  [foil  Louisville, 
etc.,  R.  Co.  V.  McBwan,  81  SW  466, 


L7  KyL  406J. 
[c]  Contuu 


.iiano*   of  liability. — it 

Is  the  duty  of  the  railroad  company 
to  exercise  the  strictest  diligence  to 
protect  passengers  from  misconduct 
and  assaults  of  fellow  passengers, 
not  only  while  such  passengers  re- 
main on  the  train,  but  after  they 
have  alighted  at  their  destination, 
whenever  the  company  could  have 
anticipated  that  the  threatened  in- 
jury would  occur.  Spangler  v.  St. 
Joseph,  etc.,  R,  Co.,.  88  Kan.  46.  74  P 
607,  104  AmSR  891.  68  LRA  634. 

[d]  Vsar  of  vlolsBos^A  passen- 
ger may  be  allowed  to  recovM-  for 
injuries  sustained  by  Jumping  from 
a  train  while  in  motion,  because  of 
the  threats  of  fellow  passengers  to 
beat  and  rob  him,  although  these 
threats  were  made  in  jest,  where  de- 
fendant's conductor  knew  that  the 
passenger  thought  that  they  were 
seriously  meant,  and  instead  of  at- 
tempting to  quiet  the  fears  of  such 

Jiassenger,  he  himself  Joined  in  the 
oke.    Spohn    v.    Missouri    Pac.  R. 
Co.,  101  Mo;  417,  14  SW  880. 

[el  la^xBiT  fMm  dog  la  oar. — A 
carrier  is  liable  for  damages  to  the 
clothing  and  sensibilities  of  a  pas- 
senger in  a  street  car  by  a  dog 
brought  In  by  another  passenger  and 
allowed  to  remain  there.  Westcott 
V.  Seattle,  etc.,  R.  Co.,  41  Wash.  618, 
84  P  588,  111  AmSR  1038,  4  LRANS 
947  and  note. 

[f]  X^eaaiBg  Its  oars  tat  an  ex- 
ounaoii  does  not  relieve  the  railroad 
company  from  liability  for  a  failure 
to  protect  a  passenger  from  the 
misconduct  of  fellow  passengers. 
Texarkana,  etc.,  R.  Co.  v.  Anderson, 
67  Ark.  123,  53  SW  673. 

40.  Thayer  v.  Old  Colony  St.  R. 
Co.,  214  Mass.  234,  101  NB  368,  44 
LRANS  1125.  AnnCasl914B  866: 
State  V.  Blunt,  110  Mo.  332,  19  SW 
650;  McMahon  v.  Interborough  Rapid 
Transit  Co.,  69  Misc.  242,  110  NTS 
876. 

[a]    BsBsflt  of  rlgbt  to  ajeot.— 

A  passenger  is  entitled  to  the  benefit 
of  the  carrier's  right  to  exclude  or 
expel  persons  who,  from  Intoxication 
or  the  use  of  Improper  language, 
may  cause  annoyance.  Thayer  v. 
Old  Colony  St.  R.  Co..  214  Mass..  284, 
101  NE  368,  44  LRANS  112S,  Ann 
Casl914B  866. 

Bjeotioa  of  dlsordwar  XMSseager 
see  supra  i|  1166,  1106. 

41.  New  Orleans,  etc.,  R.  Co.  v. 
Burke,  53  Miss.  200.  24  AmR  689: 
Pittsburgh,  etc^  R.  Co.  v.  Hinds,  58 
Pa.  612,  91  AmD  224;  Barllck  V.  Bal- 
timore, etc.,  R.  Co.,  41  Pa.  Super. 
87;  Connell  v.  CSiesapeake,  etc.,  R. 
Co.,  93  Va.  44.  24  SE  467.  67  AmSR 
786.  32  LRA  792. 

[a]  Oround  ot  liabiuty^d)  "It 
Is  first  to  be  observed  that  the  lia- 
bility of  the  carrier  arises,  not  from 
the  fact  that  the  j>assenger  has  been 
Injured,  but  from  the  failure  of  the 
officials  to  afford  protectfdn.  It  will 
be  necessary,  therefore,'  In  each  case 
to  bring  home  to  the  conductor 
knowledge  or  opportunity  to  know 
that  the  injury  was  threatened,  and 
to  show  that  by  his  prompt  inter- 
vention he  could  have  prevented  or 
mitigated  it.  It  must  be  remem- 
berea,  also,  that  the  power  at  his 
disposal  consists  of  the  train  hands 
and  the  willing  passengers;  that  he 
can  never  be  expected  to  accomplish 
anything  more  than  Is  possible  with 
this  force;  and  that  all  that-  can  be 
requir^lgflj^^^  ^fctj^CSg  fC'**' 
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fellow  passengers  exists  or  is  reasonably  to  be  ap- 
prehended, and  can,  by  the  nse  of  proper  care,  pre- 
vent the  injury,  the  carrier  is  not  liable.**  Thus 
the  carrier  is  not  liable  where  the  injury  is  caused  by 
acts  of  a  fellow  passenger,  which  its  agents  or  em- 
ployees had  no  reason  to  apprehend,  and  which  they 
cotdd  not,  by  the  exercise  of  proper  care,  prevent. 

1333]    b.  Applications  of  Knle.    In  accord- 
ance with  the  roles  stated  above  a  carrier  has  been 


held  liable  for  injuries  to  passengers  by  fellow 
passengers,  through  the  negligence  of  its  agents  or 
servants  in  failing  to  remove  passengers  whose 
conduct,  by  reason  of  race  antipathy,  indicated 
danger,**  or  in  failing  to  comply  with  a  statute  as 
to  separating  white  and  colored  races.*°  But  the 
carrier  is  not  liable  for  injuries  caused  by  a  fel- 
low passenger's  unanticipated  act  in  setting**  or 
releasing  the  brakes,*^  or  in  impr(^>eTly  giving  a 


and  honest  effort  to  prevent  the 
wroniT-"  New  Orleans,  etc.,  R.  Co. 
V.  Burke,  63  Miss.  200,  225,  24  AmR 
689  [foil  Illinois  Cent.  R.  Co.  v. 
Minor.  69  Miss.  710,  11  S  101,  16 
LRA  627:  Royaton  v.  Illinois  Cent. 
R.  Co.,  6+  Miss.  S7fi.  7  S  320].  (2) 
"There  Is  no  such  privity  between 
the  company  and  the  disorderly  pas- 
senger as  to  make  them  liable  on 
the  principle  of  respondeat  superior. 
The  only  ground  on  which  they  can 
he  charsed  is  a  violation  of  the  con- 
tract they  made  with  the  injured 
party.  They  undertook  to  carry  the 
platntlfT  safely,^  and  so  negligently 
performed  this  contract  that  she  was 
injured.  This  la  the  ground  of  her 
action— 4t  can  rest  upon  no  other. 
The  neKlfsence  of  the  company,  or 
of  their  officers  in  charge  or  the 
train,  is  the  gist  of  the  action,  and 
so  It  is  laid  In  the  declaration." 
Pittsburgh,  etc.,  R.  Co.  v.  Hinds,  68 
Pa.  612.  615.  91  AmD  224. 

4a.  U.  S. — ^Brown  v.  Chicago,  etc., 
R.  Co.,  139  Fed.  972,  72  CCA  20,  2 
LRANS  106.  3  AnnCa»  261. 

Ind. — lAke  Brie.  etc..  R.  Co.  v. 
Arnold,  26  Ind.  A.  190.  68  NB  884. 

Kan. — Leavenworth  BJlectrlo  R 
Co.  V.  Cusick,  60  Kan.  690,  57  P  519, 
72  AmSR  874.  ,  ^ 

Ky. — Belser  v.  Cincinnati,  etc.,  R. 
Co.,  162  Ky.  622,  163  SW  742,  43  LRA 
NB  lOSOrBogard  v.  Illinois  Cent.  R, 
CO.,  144  ky.  649,  139  SW  866.  36  LRA 
NS  887;  Adams  v.  Louisville,  etc.,  R. 
Co.,  isi  Ky.  620,  121  SW  419,  136 
AmSR  416.  21  AnnCas  821. 

Mass. — ^Nute  v.  Boston,  etc.,  R. 
Co..  214  Uaas.  184,  100  NB  1099. 

Miss. — New  Orleans,  etc.,  R.  Co.  v. 
Burke.  68  Mtss.  200,  24  AmR  689. 

Uo. — Spohn  v.  Missouri  Pac.  R. 
Co.,  87  BSo.  74.  101  Mo.  417,  14  SW 
880. 

N.  T. — ^Victorson  t.  Interborough 
Rapid  Transit  Co.,  187  NTS  860. 

N.  C. — Pruett  v.  Southern  R.  Co., 
164  N.  C.  3,  80  SB  <5,  49  LRANS  810, 
AnnCaBl916D  64  and  note. 

Pa.— Hlllebrecht  v.  Pittsburg  R. 
Co.,  65  Pa.  Super.  204:  Barlick  v. 
Baltimore,  etc,  R.  Co.,  41  Pa.  Super. 
87. 

S.  C. — Anderson  v.  South  Carolina, 
etc.,  R.  Co.,  77  S.  C.  434,  68  SE  149, 
122  AmSR  691;  Franklin  v.  Atlanta, 
etc.,  R.  Co..  74  S.  C.  332,  64  SB  678. 

Tex. — Dumas  v.  Missouri,  etc.,  R. 
Co..  (Civ.  A)  43  SW  908. 

Va. — Virginia  R.,  etc.,  Co.  v.  Mc- 
Demmick,  117  Va.  862,  86  SE  744; 
Connell  v.  Chesapeake,  etc..  R.  Co., 
93  Va.  44,  24  SE  467,  57  AmSR  786, 
32  LRA  792. 

Wash. — Anderson  v.  Northern  Pac. 
R.  Co.,  88  Wash.  139,  152  P  JOOl. 

Wis. — Sure  v.  Milwaukee  Electric 
R.,  etc.,  Co..  148  Wis.  1,  133  NW 
1098.  37  LRANS  724,  AnnCasl91SA 
1074:  Kline  v.  Milwaukee  Blectric 
R..  etc.,  Co..  146  Wis.  184,  131  NW 
427,  AnnCa8l912C  276. 

[a]  SegTM  of '  oare.— The  rule 
that  it  Is  the  duty  of  a  carrier  to 
use  the  highest  degree  of  care  to 

firotect  the  passenger  from  wrong  or 
njury  by  a  fellow  passenger  applies 
only  when  the  carrier  has  knowl- 
edge of  the  existence  of  the  danger, 
or  of  the  facts  and  circumstances 
from  which  the  danger  may  reason- 
ably be  antlclpafed.  Norrls  v. 
Southern  R.  Co.  Carolina  Dlv.,  84  S. 
C.  16.  65  SE  966. 

[b]  Oontaffloiui  dlsMwe. — Where  a 
passenger  dies  from  measles  com- 
municated to  him  from  a  fellow  pas- 


senger while  riding  on  a  train,  the 
carrier  is  not  liable  for  a  failure  to 
exercise  ordinary  care  to  ascertain 
that  such  fellow  passenger  has  a 
contagious  disease,  but  is  bound  only 
to  exercise  ordinary  care  to  protect 
decedent  from  contagion  after  the 
afniction  of  Buch  fellow  paBsenger 
has  been  either  discovered  or  called 
to  the  attention  of  the  carrier's  con- 
ductor. Bogard  v.  Illinois  Cent,  R. 
Co.,  144  Ky.  649,  189  SW  865,  86  LRA 
NS  337  and  note. 

43.  Ala. — Oooch  v.  Birmingham 
R..  etc.,  Co.,  177  Ala.  293,  68  S  196. 

Ark. — Chicago,  etc.,  R.  Co.  v. 
Brown,  111  Ark.  288.  163  SW  626 
(unexpected  duel  between  passen- 
gers) :  St.  Louis,  etc..  R.  Co.  v. 
Wyatt,  84  Ark.  193.  106  SW  72. 

Colo. — Snyder  v.  Colorado  Springs, 
etc.,  R.  Co.,  36  Colo.  288,  86  P  686, 
118  AmSR  110.  8  LRANS  781 

111.— Metropolitan  West  Side  El. 
R.  Co.  V.  Keraer.  SO  IlL  A.  801; 
Springfield  Consoi.  R.  Co.  t.  Flynn. 
55  111.  A.  600 

Iowa. — Felton  v.  (Chicago,  etc.  R. 
Co.,  69  Iowa  577,  29  NW  618. 

Kan. — Atchison,  etc.,  R.  Co.  v. 
Gants,  88  Kan.  608,  17  P  64,  6  Am 
SR  780.  _ 

Ky. — Hale  v.  Chesapeake,  etc.,  R. 
Co.,  142  Ky.  835.  135  SW  398;  Louis- 
ville, etc..  R.  Co.  V.  Renfro,  142  Ky. 
690.  135  SW  266,  33  LRANS  138; 
Kinney  v.  Louisville,  etc.,  R.  Co.,  99 
Ky.  69,  34  SW  1066.  17  KyL  1405; 
Louisville,  etc.,  R.  Co.  v.  McEwan.  81 
SW  466.  17  KyL  406. 

Mass. — Tracy  v.  Boston  El.  R.  Co.. 
217  Mass.  569.  106  NE  361. 

Minn. — Mullan  v.  Wisconsin  Cent. 
Co.,  46  Minn.  474,  49  NW  249. 

Mo. — Slra  v.  Wabash  R.  Co..  116 
Mo.  127,  21  SW  906,  87  AmSR  386. 

N.  T. — ^FaniZBl  v.  New  York,  etc., 
R.  Co..  112  App.  Dlv.  440.  9ff  NTS 
281;  Thomson  v.  Manhattan  R.  Co.. 
76  Hun  648,  27  NTS  608:  Kiernan  v. 
Manhattan  R.  Co.,  28  Misc.  616.  69 
NTS  626  [rev  27  Misc.  841,  68  NTS 
3941;  Stutsky  v.  Brooklyn  Heights 
R.  Co.,  88  NTS  368. 

Pa. — ^Widaner  v,  Philadelphia 
Rapid  Transit  Co.,  224  Pa.  171.  73  A 
209;  Oraeft  v.  Philadelphia,  etc.,  R. 
Co.,  161  Pa.  230,  28  A  1107.  41  Am 
SR  886,  28  LRA  606;  Barlick  v.  Bal- 
timore, etc,  R.  Co..  41  Pa.  Super.  87. 

Man. — Galbraith  v.  Canadian  Pac. 
R.  Co.,  24  Man.  291,  17  DomLR  66, 
28  WestLR  307. 

[a]  Ths  sirfttflBff  of  »  door 
against  »  paannffn  by  a  fellow  pM- 
umgvt  is  an  act  for  which  the  car- 
rier ordinarily  cannot  be  held  liable. 
Tracy  v.  Boston  Bl.  R.  Co.,  217 
Mass.  669.  106  NB  361;  Kiernan  v. 
Manhattan  R.  Co..  28  HIsc.  E16,  69 
NTS  626. 

[b]  ValUnff  over  paroels, — ^A  car- 
rier is  not  liable  for  an  injury  to  a 
passenger  occasioned  by  the  pres- 
ence of  a  bag  in  the  entrance  to  a 
car,  unless  It  was  charged  with  no- 
tice that  the  bag  had  been  placed 
there,  so  as  to  become  an  obstacle  to 
the  safe  entrance  or  exit.  Jackson 
v.  Boston  El.  R.  Co..  217  Mass.  615. 
106  NE  379.  61  LRANS  1152;  Lyons 
V.  Boston  El.  R.  Co.,  204  Mass.  227, 
90  NE  419;  Pitcher  v.  Old  Colony 
St.  R.  Co.,  196  Mass.  69.  81  XB  876. 
124  AmSR  613,  13  LRANS  481  and 
note,  12  AnnCas  888  and  note. 

[c]  Throwing'  UgUted  matoh. — 
Where  a  passenger  Inadvertently 
throws  a  lighted  match  on  the  cloth- 
ing  of   another   passenger,  causing 


the  latter  to  be  severely  burned, 
there  is  no  liability  on  the  part  of 
the  carrier.  If  Its  employees  use 
every  reasonable  effort  after  the 
danger  becomes  apparent  to  prevent 
Injury.  Sullivan  v.  Jefferson  Ave.  R. 
Co.,  183  Mo.  1,  84  SW  666,  32  LRA 
167. 

[d]    Throwlaff  bafrHT*  off  train. 

— Negligence  cannot  be  predicated 
against  a  railroad  company  merely 
on  its  failure  to  protect  an  Intend- 
ing passenger,  standing  on  a  station 
platform  on  its  line,  from  injury  due 
to  the  unauthorized  action  of  a  pas- 
senger unconnected  with  the  railroad 
company,  in  throwing  off  his  bag- 
gage while  the  train  passed  through 
without  stopping.  Galbraith  v.  Can- 
adian Pac.  R.  Co..  24  Man.  291,  IT 
DomLR  66.  28  WestLR  807. 

44.  Louisville,  etc.,  R.  Co.  v. 
McEwan,  61  SW  «19.  21  KyL  487; 
Bailey  y.  Louisville,  etc..  R,  Co..  44 
SW  106,  19  KyL  1617;  Wood  v.  Louis- 
ville, etc..  R.  Co.,  42  SW  849.  19  KyL 
924;  Brltton  v.  Atlanta,  etc.,  Alr-LIna 
R.  Co.,  88  N.  C.  536,  43  AmR  749. 

40.  Louisville,  etc.,  R.  Co.  v.  Ren- 
fro. 142  Ky.  590,  185  SW  266.  38  LRA 
NS  138  and  note;  Louisville,  etc^  R 
Co.  V.  Vincent,  96  SW  898,  29  KyL 
1049;  Baker  v.  Texas,  etc.,  R.  Co.. 
(Tex.  Civ.  A.)  158  SW  268. 

[a]  SeU-4ef«BSe.F— A  carrier  la 
not  liable  for  the  death  of  a  negro 
passenger  killed  by  a  white  passen- 

f:er  riding  In  a  negro  compartment, 
n  vlolatron  of  Ky.  St  BJ  79S-799 
(Russell  St.  If  6343-6847).  If  the 
white  passenger  acted  In  necessary 
self-defense  LoulavlUe.  etc.,  R.  Co. 
V.  Renfro.  142  Ky.  590,  136  SW  266, 
33  LRANS  188. 

[b]  TlM  woidi  **ooad'Botor"  and 
"BUMarMrt"  used  in  Ky.  St.  If  795- 
800  (Sussell  St.  If  6843-5348),  re- 
quiring segregation  of  white  and 
negro  passengerB,  and  requiring  the 
conductor  or  manager  to  see  that  the 
statute  is  obeyed,  mean  the  same 
person,  except  where  one  not  desig- 
nated as  conductor  is  In  charge  of  a 
train.  Under  such  statute  the  con- 
ductor Is  the  only  employee  di- 
rectly responsible  for  the  segrega- 
tion, and  It  la  only  through  his  neg- 
lect that  the  company  can  be  noade 
liable  for  resultant  injury  to  a  pas- 
senger; but.  If  the  bratceman,  porter, 
or  other  employee  connected  with 
the  passenger  department  of  the 
train  knows  or  is  informed  that  a 
passenger  is  rldtng  in  a  wrong  com- 
partment, he  must  notify  the  con- 
ductor as  soon  as  practicable,  and  if 
he  fails  so  to  do.  or  if  the  conductor 
falls  to  act  on  such  notification  as 
soon  as  practicable,  the  company  Is 
liable  for  resultant  injuries.  Louis- 
ville, etc..  R.  Co.  V.  Renfro,  142  Ky. 
590.  136  SW  266,  83  LRANS  133. 

46.  McDonnell  v.  New  Tork  Cent., 
etc.,  R.  Co.,  35  App.  Dlv.  147,  54  NTS 
747  [app  dism  169  N.  T.  524  mem. 
68  NB  1127  mem];  Anderson  v. 
Northern  Pac  R.  Co..  88  Wash.  139. 
162  P  1001. 

47.  Sure  v.  Milwaukee  Electric 
R.,  etc..  Co..  148  Wis.  1,  133  NW  1098. 
37  LRANS  724  and  note,  AnnCas 
1913A  1074  and  note. 

[a]  ZUnalvatlon. — A  street  rail- 
road company  is  not  liable  for  in- 
jury to  a  passenger  injured  while 
standing  in  the  rear  vestibule  of  a 
car  through  the  meddlesome  act  of 
a  fellow  passenger  In  suddenly  re- 
leasing a  brake  m  such  manner  that 
the  handle  swung  around  with  great 
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signal  for  the  car  or  train  to  start,*"  unless  the 
employee  in  chai^;e  ratifies  or  adopts  the  unauthor- 
ized signal  by  allowing  the  car  or  train  to  proceed 
without  seeing  that  passengers  have  alighted  from 
or  boarded  the  car  in  safety,"  or  unless  such  em- 
ployee by  the  exercise  of  due  care  and  diligence 
coiUd  have  prevented  the  moving  of  the  car  or 
train."  So  injury  to  a  passenger  from  the  negli- 
gent handling  of  a  firearm  by  A  fellow  passenger 
has  been  held  not  to  impose  a  liability  where  the 
carrier's  employees  had  no  reason  to  anticipate 
the  accident,'^  or  used  all  available  means  to  pre- 
vent it;"  but  the  carrier  is  liable  where  its  em- 
ployees are  careless  or  negligent  in  allowing  the 
passenger  ao  to  handle  a  firearm."  So  there  is  no 
li&bilitv  o£  the  carrier  for  injuries  to  a  passenger 


resulting  from  the  ^nition  or  explosion  of  inflam- 
mable OT  explosive  material  carried  by  a  passenger, 
if,  in  the  exercise  of  a  high  degree  of  prudence  and 
foresight,  such  as  would  be  exercised  by  a  very 
cautious,  prudent,  and  competent  person  under  sim- 
ilar circumstances,  the  dai^r  could  not  have  been 
avoided." 

Jostling  or  crowding  pasmngers.  A  carrier  is 
not  as  a  general  rule  liable  in  damages  for  injury 
to  a  passenger  caused  by  his  being  pushed  or  jostled 
by  other  passengers  when  getting  on  or  ofE  its 
vehicles,'"'  unless  the  conduct  of  such  other  pas- 
senger is  unusual  and  disorderly  and  could  be  pre- 
vented by  the  employees  in  charge,"*  or  unless  the 
carrier  has  reason  to  expect  a  la^  number  of  pas- 


force,  there  belny  no  showing  of  pre- 
vloas  and  sirnUar  meddlesome  acts 
of  paBsenKers.  Sure  v.  Milwaukee 
Electric  R..  etc„  Co.,  148  Wis.  1,  133 
NW  1098,  37  LRANS  724.  AnnCaa 
1913A  1074. 

4B.  Cal. — Gary  v.  Los  Anaeles  R. 
Co.,  IfiT  Cal.  M9,  108  P  682,  27  LRA 
NS  784,  21  AnnCas  1329  and  note. 

III. — Tlacher  v.  Northweatem  El. 
R.  Co..  171  111.  A.  E44  [aff  266  111. 
G72.  100  NB  270]. 

Kan. — Ijeavenworth  Electric  R. 
Co.  v.  Cuslck,  60  Kan.  690.  57  P  S19, 
72  AmSR  874. 

Mass. — KilUun  v.  Wetlesley,  etc., 
R.  Co..  214  Has*.  283,  101  NE  374. 

Ho. — Krone  v.  SouUiwest  Mlssourt 
Electric  R.  Co.,  97  Mo.  A.  609.  71  SW 
712. 

N.  Y. — McDonousta  v.  Third  Ave. 


R.  Co.,  96  App.  DiT.  811.  88  NTS  609 
Waaner  v.  New  York  Ctty  R.  Co.,  lOT 
NYS  807, 

Pa. — Cohen  v.  Philadelphia  Rapid 
Transit  Co.,  228  Pa.  241,  77  A  600; 

R.  J. — Moore  V.  Woooaooket  St  R. 
Co.,  27  R.  L  460.  63  A  313,  114  Am 
SR  69. 

Va.— F^nahaw    v.    Norfolk,  etc., 
TracL  Co.,  108  Ta.  100.  61  SB  790. 
[a]    Thaf  la  no  aagllyaoa  of  a 

atreet  car  company  in  the  starting 
of  a  car  which  throws  a  passenger 
who  )•  alighting,  where  the  starting 
signal  la  given  without  authority 
by  another  paesenger,  and  neither 
the  motormaa  nor  the  conductor  has 
any  reason  to  twlieve  that  it  will  be 
so  given,  the  motorman  believing 
that  It  is  given  by  the  conductor,  the 
conductor  Instantly,  on  hearing  the 
signal,  calling  to  the  motorman  not 
to  start,  and  the  motorman  then  en- 
deavoring to  prevent  the  starting,  as 
the  company  through  Its  motorman 
and  conductor  is  not  required  to 
anticipate  and  to  take  precautions 
against  such  an  unautborlxed  slg- 
naL  Gary  v.  Los  Angeles  R.  Co.. 
167  Cal.  699.  108  P  682,.  27  LRANS 
764  and  note,  21  AnnCas  1329  and 
note. 

49.  Leavenworth  Electric  R.  Co. 
v.  Cuslck.  60  Kan.  690,  67  P  519,  72 
AmSR  374. 

BO.  North  Chicago  St.  R.  Co.  v. 
Cook,  146  lit.  661,  33  NE  958;  Neely 
V.  Louisville,  etc..  Tract.  Co.,  63  Ind. 
A.  659.  102  NE  466:  Nichols  V.  Lynn, 
etc.,  R.  Co.,  168  Mass.  528,  47  NE 
427:  Blair  v.  Brooklyn,  etc.,  R.  Co., 
141  Aop.  Dlv.  843.  126  NYS  466. 

[a]  Ovatonu— Evidence  tending 
to  show  a  custom  of  passengers  on 
defendant's  road  to  give  the  signals 
for  stopping  and  starting  a  car  is 
admissible,  on  the  ground  that  it 
bears  directly  on  the  question  of  due 
care  in  permitting,  or  In  falling  to 

Euard  against,  aucb  aota.    Nichols  v. 
ynn,  etc.,  R.  Co..  168  Mass.  S28,  47 
NE  427. 

Bl.  Louisville,  etc.,  R.  Co.  v.  Mc- 
Ewan.  31  SW  466,  17  KyL  406;  Gal- 
veston, etc.,  R  Co.  v.  Long,  13  Tex. 
Civ.  A.  664.  36  SW  485. 

SS.  Tall  V.  Baltimore  Steam 
Packet  Co.,  90  Md.  •248,  44  A  1007,  47 
LRA  120. 

[a]  XUnstration. — Where  two  paa- 
sengers  on  a  boat  engaged  In  a  quar- 
rel while  the  captain  was  In  tha 


same  room,  and  one  of  thun  with- 
drew from  the  room,  and  there  was 
no  reasonable  ground  to  believe  that 
he  would  return  to  use  a  deadly 
weapon,  and  he  did  return  with  a 
pistol  and  attacked  his  adversary, 
and  the  captain  on  being  apprised 
of  the  resumption  of  the  difficulty 
Immediately  Interposed  before  a 
blow  was  struck,  and  did  all  In  his 
power  to  stop  the  difficulty,  but  the 
pistol  was  flred  and  Injured  another 
passenger,  the  carrier  was  not  liable 
for  such  injury,  since  a  carrier  does 
not  insure  the  absolute  safety  of  a 
passenger  against  assaults  by  a  fel- 
low passenger,  but  Is  only  required 
to  use  all  available  means  to  prevent 
such  injury.  Tall  v.  Baltimore 
Steam  Packet  Co.,  90  Md.  248,  44  A 
1007.  47  LRA  120. 

63.  Northern  Commercial  Co.  v. 
Nestor,  138  Fed.  383,  70  CCA  623; 
Flint  v.  Norwich,  etc.,  Transp.  Co., 
9  F.  Cas.  No.  4,873.  6  Blatchf.  158, 
34  Conn.  664;  Nashville,  etc.,  R  Co. 
v.  Flake,  114  Tenn.  671  88  SW  326. 
108  AmSR  926;  West  Memphis 
Packet  Co.  v.  White,  99  Tenn.  266, 
41  SW  683.  38  LRA  427. 

[a]  nioatoations. — (I)  A  passen- 
ger can  recover  for  an  Injury  occa- 
sioned by  the  discharge  of  a  gun 
which  was  dropped  by  one  of  several 
armed  soldiers  who  had  been  quar- 
reling and  behaving  In  a  disorderly 
manner  for  some  time  before  the  ac- 
cident, and  the  agents  of  the  carrier 
made  no  effort  to  quiet  them.  Flint 
v.  Norwich,  etc.,  Transp,  Co.,  9  F, 
Cas.  No.  4,873,  6  Blatchf.  168.  34 
Conn.  654.  <2)  Where  certain  pas- 
sengers boarded  a  train,  and,  wnlle 
under  the  Influence  of  liquor,  ex- 
ploded dynamite  sticks  In  the  car 
and  on  the  platforms,  and  flred  pis- 
tols, but  the  carrier's  servants,  al- 
though knowing  or  having  an  oppor- 
tunity to  know  of  such  acta,  neg- 
lected to  take  proper  precautions  to 
prevent  Injury  to  Others  until  an- 
other passenger  was  shot  by  the  al- 
leged accidental  discharge  of  one 
of  such  weapons,  the  carrier  was  lia- 
ble for  the  injury  ao  austalned. 
Nashville,  etc..  R.  Co.  v.  Flake.  114 
Tenn.  671,  88  SW  326,  108  AmSR  926. 

6«.  Clarke  v.  Louisville,  etc.,  R. 
Co..  101  Ky.  34.  39  SW  840.  18  KyL 
1082,  36  LRA  123.  49  SW  1120;  Gulf, 
etc..  R.  Co.  V.  Shield.  9  Tex.  Civ.  A. 
662,  28  SW  709,  29  SW  662;  East  In- 
dian R.  Co.  V.  Muskerjee,  [1901J  A.  C. 
396,  S  BRC  420. 

Ea]  Oaaollae  carried  by  fellow 
pasaenger. — Where  a  passenger  is  in- 
jured by  the  explosion  of  a  can  of 
gasoline  carried  oy  a  fellow  passen- 
ger, the  carrier  Is  not  liable  In  the 
absence  of  any  circumstance  tending 
to  show  that  any  official  of  the  road 
knew  that  the  can  contained  gasoline, 
or  even  knew  that  the  can  was  on  the 
car,  or  that  the  exercise  of  any  rea- 
sonable degree  of  care  and  vigilance, 
had  such  official  known  of  the  situa- 
tion of  the  can,  would  have  required 
him  to  Investigate  Its  contents,  under 
the  circumstances  of  the  caae. 
Clarke  v.  Louisville,  etc,  R.  Co.,  49 
SW  1120,  20  KyL.  1839. 

[b]  BwKtaMT  aloohoL — Where  « 


passenger,  without  the  knowledge  of 
the  railroad  company,  carried  a  jug 
of  alcohol  on  a  train,  and  without 
fault  on  the  part  of  the  company 
or  its  employees  let  it  drop  and  the 
alcohol  apilled,  and  before  it  could 
be  removed  from  the  floor  of  the  car, 
another  paaaenger,  without  the  com- 
pany's fault,  accidentally  aet  U  on 
nre,  and  thereby  plaintiff  was  in- 
jured, there  could  be  no  recovery 
agalnat  the  company.  Gulf,  etc.,  R 
Co.  V.  Shields.  9  Tex.  Civ.  A.  662, 
28  SW  709,  29  SW  652. 

ic]  Tlxeworka  carried  into  oar -Ivy 
ow  paaaengera^ — A  carrier  ta 
liable  for  Injuries  sustained  by  a  pas- 
seiiKcr  in  consequence  of  the  ex- 
plosion of  fireworks  carried  into  a 
car  by  fellow  passengers  only  If  the 
carrier  was  negligent  In  permitting 
the  flreworks  to  be  carried  Into  the 
car.  East  Indian  R.  Co.  v.  Mukerjee. 
[1901]  A.  C.  396,  3  BRC  420. 

SS.  Ind. — Furgaaon  v.  Citizens'  St. 
R.  Co.,  16  Ind.  A.  171,  44  NE  936. 

Ky. — -South  Covington,  etc.,  R.  Co. 
V.  Harris,  162  Ky.  760,  164  SW  36. 

Mass. — ^Jackson  v.  Boston  El.  R. 
Co.,  217  Mass.  616,  106  NE  379.  61 
LRANS  1162  and  note;  Marr  v.  Bos- 
ton, etc.,  R,  Co..  208  Mass.  446.  94 
NE  692. 

N.  Y.— Glyn  v.  New  York,  etc.,  R. 
Co.,  85  Hun  408.  32  NYS  1021. 

N.  C. — Frits  v.  Southern  R.  Co.,  182 
N.  C.  829,  44  SE  613. 

Pa. — Bllinger  v.  Philadelphia,  etc., 
R.  Co..  153  Pa  218.  25  A  1132.  34 
AmSR  697;  Randall  v.  Frankford, 
etc..  R  Co.,  189  Pa.  464,  »  A  639. 

[a]  ITiiexpaetaa  omwd^ — Where  a 
carrfer  had  no  warning  that  an  ex- 
traordinary crowd  of  passengers 
would  assemble  and  would  piuh 
plaintiff  on  to  a  car.  to  her  injury, 
such  occurrence  never  having  nap- 

riened  before,  the  carrier  waa  not 
lahle.  Jackaon  v.  Boaton  El,  R  Co., 
217  Haaa.  616,  106  NE  879,  61  LRANS 
1162. 

[b]  OOUtatos  wltk  fellow  paaaen- 
nr  vlu  la  Maff  ajaeted.-^  carrier 
fa  not  liable  for  injuries  received  by 
a  woman  passenger  in  consequence 
of  a  drunken  paaaenger  colliding  with 
her  as  he  waa  being  ejected  by  the 
conductor  who  ejected  him  as  soon 
as  h«  became  obnoxious  to  the  other 
passengers.  Cobb  v.  Boston  El.  R. 
Co.,  179  Mass.  212   60  NE  476. 

[c]  Sarkneaa  of  plaoe.^ — A  passen- 

fer,  injured  through  being  pushed 
rom  the  steps  of  a  car  in  alighting, 
cannot  recover  on  the  theory  that 
the  place  was  dark,  especially  where 
she  admits  that  it  was  light  enough 
for  her  to  see  the  skirts  of  the 
woman  In  front  of  her.  Marr  v. 
Boston,  etc.,  R.  Co.,  208  Mass.  446. 
94  NE  692. 

M.  Baldwin  v.  B^lr  Haven,  etc.. 
R.  Co.,  68  Conn.  567,  37  A  418; 
Kelley  v.  Boston  El.  R.  Co.,  210 
Mass.  464,  96  NE  1031;  Jacobs  v. 
West  End  St.  R.  Co..  178  Mass.  116, 
59  NB  689:  State  v.  Blunt,  110  Mo. 
322,  19  SW  660;  Randall  v.  Frank- 
ford,  etc.,  R.  Co.,  139  Pa.  464,  22  A 
639. 
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sengers,  and  fails  to  use  due  care  to  provide  suf- 
ficient guards  or  otfaervise  to  protect  passengers 
from  injury  by  crowding.*'' 

Assaidts.  The  carrier  is  liable  for  the  assault  of 
a  passenger  by  a  fellow  passenger,  where  such  as- 
sault could  have  been  prevented  by  the  carrier  or 
its  employees  by  the  exercise  of  proper  care,"*  but 
not  wliere  its  employees  have  used  due  care  to  pro- 
tect the  passengers  from  such .  assault,^  or  where 
the  assault  is  one  which  could  not  reasonably  have 
been  anticipated  by  them;*"  and  a  carrier  is  not 


bound  under  ordinary  circumstances  to  anticipate 
that  one  passenger  will  assault  another,"  or  that, 
because  one  passenger  is  engaged  in  frolic  or  sport 
with  another, .  such  conduct  will  result  in  injury  to 
one  of  them." 

Indecency  and  rndeoess.  It  is  the  duty  of  the 
carrier's  employees  to  prevent,  as  far  as  possible, 
the  use  by  passengers  of  indecent,  pcpfane,  and  in- 
sulting language  and  conduct  in  the  presence  of 
others,  particularly  female  paseei^rs,  where  it  has 
notice  or  reason  to  anticipate  the  same;**  and  ex- 


to  protection  from  belnc  Joatled, 
etc,  by  other  passenKers,  commen- 
surate with  the  impairment  of  her 
ability  to  care  for  herself  resulting 
from  carrying  the  child.  Glennen  v. 
Boston  El.  R.  Co.,  207  MasB.  497,  93 
NE  700,  32  LRANS  470. 

[b]  Dnty  to  olMW  9x1%, — It  la  the 
duty  of  the  conductor  of  a  street 
car,  who  Is  on  the  rear  platform 
when  a  passenger  la  alighting,  to 
cause  passengers  blocking  the  exit  to 
stand  aside  or  to  alight  from  the  car 
temporarily.  Jacobs  v.  West  End  St. 
R.  Co.,  178  Mass.  116,  i9  NE  639. 

[c]  Katnal  datlMk^It  is  the  duty 
of  the  brakeman  and  of  the  conductor 
to  endeavor  to  prevent  the  departing 
passengers  from  being  Jostled  or 
hustled  as  they  are  seeking  egress 
from  the  cars;  It  is  equally  the  duty 
of  a  passenger  to  wait  until  the  out- 
coming  passengers  have  safely 
alighted  before  he  attempts  to  as- 
cend the  steps  of  the  cars.  State  v. 
Blunt.  110  Mo.  322,  19  SW  6E0. 

67.  South  Covington,  etc.,  R.  Co. 
V.  Harris,  162  Ky.  760,  164  SW  85: 
Danovltz  v.  Blue  Hill  St.  R.  Co.,  218 
Mass.  421,  106'NE  863;  Cousineau  v. 
Muskegon  Tract.,  etc.,  Co.,  162  Mich. 
48,  lis  NW  987;  Reschke  v.  Syracuse, 
etc.,  R.  Co..  155  App.  Div.  48,  139 
NTS  G55  faflt  211  N.  Y.  602  mem, 
106  NE  1097  mem]. 

SS.  V.  S. — Brown  v.  Chicago,  etc., 
R.  Co..  139  Fed.  972,  72  CCA  20.  2 
LRANS  106  and  note,  3  AnnCas  261 
and  note;  Murphy  v.  Western,  etc.,  R. 
Co..  23  Fed.  «37. 

Ala. — Seaboard  Air  Line  R.  Co.  v. 
Mobley,  69  S  614;  Culberson  v.  Em- 
pire Coal  Co.,  166  Ala.  416,  47  3  237. 

Colo. — Wright  v.  Chicago,  etc.,  R. 
Co^  4  Colo.  A.  102,  35  P  196. 

D.  C. —  Plannery  v.  Baltimore,  etc., 
R.  Co.,  16  r>.  C.  111. 

Ga. — Richmond,  etc.,  R.  Co.  v.  Jef- 
ferson, 89  Ga.  564,  16  SK  69.  32  Am 
SR  87,  17  LRA  671. 

Ind. —  Pittsburg,  etc.,  R.  Co.  v. 
Richardson,  40  Ind.  A.  503,  82  NE 
686;  Evansvlllo,  etc.,  R.  Co.  v.  Dart- 
ing, 6  Ind.  A,  876,  31  NE  636. 

Ky.— Louisville  R.  Co.  v.  Dott,  HI 
Ky.  759,  171  SW  488.  LRA1916C  681 
and  note. 

Haas. — Isenberg  v.  New  Toi^, 
etc.,  R.  Co.,  221  Mass.  183,  108  NE 
1046. 

Minn. — Jaiwen  v.  Minneapolis,  etc., 
R  Co.,  112  Minn.  496.  128  NW  826, 
38  LRAKS  1206  and  note. 

N.  T. —  Hendricks  v.  Sixth  Ave.  R. 
Co..  44  N.  Y.  Super.  8. 

N.  C. — ^Penny  v,  Atlantic  Coiuit 
Line  R.  Co.,  163  N.  C.  296,  69  SB  238, 
82  LRANS  1209. 

S.  C. — Spires  v.  Atlantic  Coast  Line 
R.  Co.,  92  S.  C  664,  75  SE  950;  An- 
derson V.  South  Carolina,  etc.,  R.  Co., 
81  S.  C.  1.  61  SE  1096. 

Tex. — International,  etc.,  R,  Co.  v. 
Miller,  9  Tex.  Civ.  A.  104,  28  SW 
238. 

Va. — Norfolk,  etc..  R.  Co.  v.  Blrch- 
fleld,  105  Va.  S09,  54  SB  879. 

Wash. — Kelly  v.  Navy  Yard  Route, 
77  Wash.  148.  137  P  444. 

[a]  Jfgi—  of  oars. — A  carrier 
must  exercise  the  highest  degree  of 
care  to  protect  passengers  from  as- 
saults by  fellow  passengers  or 
strangers.  Louisville  R.  Ca.  v.  Dott. 
161  Ky.  759.  171  SW  438,  LRA1916C 
681  and  note;  Kelly  v.  Navy  Yard 
Route.  77  Wash.  148,  137  P  444. 

[b]  ZbowMUTs    Of   daaffw.— (1) 


The  liability  of  a  carrier  for  an  In- 
jury to  a  passenger  by  an  unprovoked 
assault  of  a  third  person  depends 
on  whether  there  is  evidence  showing 
that  the  employees  of  the  carrier 
knew,  or  by  due  care  should  have 
known  from  the  facts,  that  the  in- 
Jury  to  the  passenger  was  impend- 
ing, which  injury  by  the  exercise  of  a 
high  degree  of  care  might  have  been 
guarded  against.  Brown  v.  Chicago, 
etc..  R.  Co.,  139  Fed.  972.  72  CCA 
20,  2  LRANS  106,  3  AnnCas  261.  (2) 
Where  the  circumstances  and  sur- 
roundings, conduct,  speech,  or  man- 
ner of  one  passenger  toward  another 
Is  such  that  violence  or  harm  Is 
likely  to  result,  and  the  carrier  has 
reasonable  notice  of  such  circum- 
stances and  conduct,  and  has  the 
opportunity  to  take  measures  to  pre- 
vent threatened  violence,  then  it 
becomes  Its  duty  to  protect  the 
threatened  passenger  and  to  see  that 
no  harm  comes  to  him.  Isenberg  v. 
New  York,  etc..  R.  Co.,  221  Mass.  182, 
108  NE  1046. 

[c]  OolorM  passeager  »«aiilt«a. 
— (1)  Where  a  colored  passenger  was 
made  to  dance  and  to  sing,  and  was 
subjected  to  many  Indignities,  In- 
sulted, and  assaulted  by  drunken 
white  passengers,  and  the  conductor, 
although  appealed  to,  refused  to  in- 
terfere, but  signaled  with  a  wink 
that  he  was  willing  that  the  Ill- 
treatment  should  be  continued,  the 
company  was  liable.  Richmond,  etc^ 
R.  Co.  V.  Jefferson.  89  Ga.  651,  16  SE 
69,  32  AmSR  87,  17  L.RA  571.  (2) 
Whore  a  colored  passenger  who  had 
bought  a  nrst-clasa  ticket  was  taken 
by  force  from  the  car  In  which  he 
had  taken  a  seat,  and  In  which  he 
had  Q.  right  to  be,  and  carried  Into 
another  by  his  fellow  passengers,  the 
employees  of  the  company  knowing 
this  and  not  attempting  to  prevent 
It,  the  railroad  company  was  liable. 
In  this  case  the  court  said:  "If  the 
conductor  and  brakeman  conspired 
with  the  passengers  to  remove  the 

{ilalntlfl,  the  riulroad  company  Is 
lable;  or,  If  these  agents  of  the  road 
saw  what  these  passengers  were  do- 
ing to  their  fellow  pa.ssenKer,  and 
made  no  effort  to  prevent  tne  mis- 
chief, gave  It  no  discountenance,  or 
made  no  attempt  to  repair  the  mis- 
chief by  restoring  the  plalntff  to  the 
seat  from  which  he  was  removed,  the 
railroad  company  was  liable."  Mur- 
phy v.  Western,  etc.,  R.  Co.,  23  Fed. 
637.  640. 

rd]    Application    of  statata^A 

statute  which  makes  a  railroad  com- 
pany liable  for  any  damages  done  by 
the  running  of  cars,  or  by  any  per- 
son In  Its  employment  or  service,  un- 
less the  company  shows  due  care  on 
the  part  of  its  agents,  docs  not  ap- 
ply where  a  passenfier  Injured  In  an 
affray  with  a  fellow  passenger  on  a 
train  sues  the  railroad  company  for 
damages,  Davis  v.  Georgia  R..  etc., 
Co..  110  Ga.  305.  34  SE  1001  (under 
Civ.  Code  f  2321). 

69.  Kinney  v.  Louisville,  etc.,  R. 
Co..  99  Ky.  69.  34  SW  1066. 

60.  Miss. — Roys  ton  v.  Illinois 
Cent.  R.  Co.,  67  Miss.  376.  7  S  320. 

Mo.— Slra  v,  Wabash  R.  Co.,  115 
Mo.  127.  21  SW  905,  37  AmSR  386. 

N,  J. — Kiwoczka  V.  Public  Service 
n.  Co..  32  N.  J.  L.  J.  144. 

Pa. —  Hlllebrecht  v.  Pittsburg  R. 
Co..  65  Pa.  Super.  204. 

Tex. — Pecos,  etc..  R.  f!o.  v.  Twlch- 


ell,  <Clv.  A.)  145  SW  119:  Thweatt 
v.  Houston,  etc.,  R  Co.,  SI  Tex.  dv. 
A.  227.  71  aw  976. 

[a]  Dlnvtratloaa. — (1)  A  street 
railroad  company  cannot  be  held  In 
damages  for  Injuries  to  a  passenger 
struck  by  another  passenger,  where 
it  appears  that  but  one  blow  was 
struck,  and  that  this  blow  was  struck 
suddenly  and  without  warning  by  a 
passenger  who  up  to  that  moment 
had  been  quiet  and  orderly,  and  who 
had  had  no  altercation  with  the  per- 
son he  struck.  Hillohrecht  v.  Pitts- 
burg R.  Co.,  65  Pa.  Super.  204.  (2) 
Where,  while  the  crew  of  a  train 
which  had  stopped  at  a  regular  meal 
station  were  eating  their  dinner,  a 
passenger  who  had  remained  In  the 
car  was  assaulted  by  an  intruder  and 
another  passenger,  the  company  was 
not  liable,  as  the  leaving  of  the  train 
with  no  one  In  charge  while  the  crew 
were  taking  their  meals  was  a  rea- 
sonable regulation,  and  the  assault 
one  which  could  not  reasonably  have 
been  anticipated  by  them.  Thweatt 
v.  Houston,  etc.  R.  Co.,  31  Tex,  Civ. 
A.  227.  71  SW  976. 

[b]  OondnetoT  atteaaiiif  to  oUmt 
autleiv— Where  a  passenger  Is  beaten 
by  a  fellow  passenger  while  the  con- 
ductor Is  attending  to  hla  duties  In 
another  part  of  tne  train  and  does 
not  know  of  the  assault  or  of  threats 
to  make  It,  no  recovery  can  be  had 
against  the  carrier.  Roraton  v.  Illi- 
nois Cent.  R.  Co.,  67  Hlaa.  876,  7  8 
320. 

61.   Isenberg  v.  New  York,  etc.,  R. 
Co..  221  Mass.  182,  108  NB  1046. 
„  «a«  .  Isenberg  v.  New  Yort  etc.,  R. 
Co..  221  Mass.  182,  108  NE  104C. 

63.  Ala. — Seaboard  Air  Line  R.  Co. 
V.  Mobley.  69  8  814;  Southern  R.  Co. 
V.  Lee.  167  Ala.  268,  273,  62  S  648  [cU 
Cyc]. 

Ky. — Louisville,  etc.,  R.  Co.  v.  Bell. 
166  Ky.  400,  179  SW  400;  Wood  v. 
Louisville,  etc.,  R.  Co.,  lOl  Ky.-  701, 
42  SW  849,  19  KyL  924.  ' 

Mo. — WllilMns  V.  SL  Louts,  etc..  R. 
Co.,  119  Mo.  A.  663,  96  SW  307. 

S.  C. — Franklin  v.  Atlanta,  etc., 
R  Co..  74  S.  C.  332.  64  SE  578. 

Tenn. — St.  Louis,  etc..  R.  Co.  v. 
Hatch.  116  Tenn.  580.  94  SW  671. 

[a]  Zna*o«iit  langiuige  to  ooloMd 
panengar. — (1)  Although  a  rule  of 
a  railroad  or  a  state  law  prohibits 
colored  passengers  from  riding  In 
the  same  coach  with  white  passen- 
gers, this  does  not  Justify  the  car- 
rier's employees  In  permitting  other 
passengers  to  use  profane  and  In- 
decent language  in  their  effort  to 
compel  a  colored  servant  accompany- 
ing a  white  passenger  to  leave  the 
coach.  Southern  R.  Co.  v.  I*e,  167 
Ala.  268.  273.  52  S  648  felt  Cyc].  (2) 
A  carrier  whose  agents  permit  white 
passengers  to  remain  In  a  compart- 
ment set  apart  for  colored  passengers 
Is  responsible  for  their  conduct  as 
long  as  they  re<maln  there,  and  Is 
liable  for  the  annoyance  or  intnilt 
sustained  by  a  colored  passenger  as 
a  result  thereof,  although  its  em- 
ployees do  not  know  what  is  taking 
place.  Bailey  v.  Louisville,  etc..  R. 
Co.,  44  SW  105,  19  KyL  1617:  Wood 
v.  Louisville,  etc.,  R.  Co..  101  Ky. 
703.  42  SW  849,  19  KyL  924. 

[b]  I^eavlag  oar  for  lomg  tims. — 
Where  the  employees  of  a  railroad 
company  have  been  negligent  in  leav- 
ing the  car  for  a  long  period,  they 
cannot  escape  liability  for  indignities 
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eept  where  such  employees  have  no  reason  to  know 
or  to  anticipate  such  improper  language  or  con- 
duct," a  passenger  who  is  obl^ed  to  hear  indecent 
and  profane  language  and  to  witness  disorderly  and 
indecent  conduct  by  fellow  passei^rs  may  recover 
damages,  although  Buffering  no  actual  bodily  in- 
jury. But  it  has  been  held  that  the  carrier  is 
not  bound  to  protect  its  passengers  from  rudeness 
or  bad  manners  on  the  part  of  other  passengers, 
unless  such  conduct  amounts  to  a  breach  of  the 
peace." 

Intoxicated  passengers.  It  is  the  duty  of  the  car- 
rier's employees  to  protect  passengers  from  the 
acts  or  conduct  of  an  intoxicated  fellow  passenger," 
and,  where  there  is  reason  to  apprehend  injury  or 
annoyance  from  him  to  other  passengers,  they 
shonld  eject  him  from  the  train  or  other  vehicle,^ 
or-  require  him  to  remain  seated  and  behave  him- 
self;" and,  where  by  reason  of  the  ranployees' 


ligent  failure  to  aiford  such  protection  a  passenger 
is  injured  by  an  intoxieated  fellow  passenger,  the 
carrier  is  liable.^"  But  it  is  not  liable  where  tl^ere 
has  been  no  reasonable  opportunity  to  discover  such 
passenger's  condition  and  intent;'*  and  failure  to 
eject  a  passenger  merely  beoause  he  is  drunk,  if 
otherwise  well  behaved,  will  not  atone  subject  a 
carrier  to  liability  for  an  injury  caused  by  his  acta 
or  conduct/' 

Insane  passenger.  Where  a  passenger  is  insane, 
and  by  reason  of  that  condition,  although  arising 
during  transportation,  injury  to  fellow  passengers 
is  threatened,  it  is  the  duty  of  the  employees  of  the 
carrier  to  refuse  to  carry  him  further  than  neces' 
sary  to  place  him  in  charge  of  an  officer,  and  to  use 
all  reasonable  care  to  prevent  injury  to  passengers 
in  the  meantime,  and  this  duty  arises  not  merely 
from  the  probability  but  from  the  reasonable  pos- 
sibility known  to  the  oarrier'a  employees  that  such 


offered  a  passenger,  on  the  ground 
that  there  wa/»  no  reason  for  suppos- 
ing  that  any  such  wrong  would  be 
committed.  St.  Louis,  etc.,  R.  Co.  v. 
Hatch.  116  Tenn.  680,  »i  SW  671. 

jc]  Statute.^ — Under  a  statute  pro- 
ing  for  the  punishment  of  any  per- 
son who  while  riding  on  a  passenger 
(train  shall,  to  the  annoyance  of  other 

{lassengers,  use  obscene  or  profane 
anguage,  It  Is  the  duty  of  those  In 
charge  of  a  train  either  to  remove 
a  drunken  negress  who  Is  profane 
and  obscene  or  to  have  her  arrested. 
Louisville,  etc^R.  Co.  v.  Bell,  166 
Ky.  400,  179  SW  400. 

64.  International,  etc.  R.  Co.  v. 
Duncan.  56  Tex.  Civ.  A.  440.  121 
SW  362. 

65.  Spohn  V.  Missouri  Pac.  R.  Co., 
101  Mo.  417,  14  SW  880:  St.  Louis, 
etc.,  R.  Co.  V.  Mackie.  71  Tex.  491, 
49».  9  SW  461,  10  AmSR  766,  1  LRA 
667;  Texas,  etc..  B.  Co.  v.  Huyhes. 
(Tex.  Civ.  A.)  41  SW  821. 

"A  railway  company  cannot  sub- 
ject passengers,  even  in  a  second 
clastf  car,  to  noxious  influences  not 
necessarily  nor  ordinarily  Incident 
to  such  travel,  but  brought  about  by 
the  wrongful  acts  of  other  paseen- 
gers,  which  the  company,  oy  the 
exercise  of  proper  care  and  due  re- 
gard for  the  welfare  of  passengers, 
could  prevent,  without  liability  for 
Injury  resulting  from  such  causes. 
The  record  shows  that  the  wife  of 
appellee  was  compelled  to  ride  In  a 
car  full  of  tobacco  smoke,  which 
caused  to  her  nausea;  that  was 
compelled  to  ride  where  she  could 
not  avoid  hearing  rough,  profane 
and  obscene  language,  and  witness 
acts  of  violence  and  drunkenness. 
These  things  carriers  of  passengers 
ought  not  to  permit  In  vehicles  In 
which  they  undertake  to  transport 
decent  men,  much  less  reflned  and 
delicate' women;  and  If  they  do.  when 
they  could  prevent  them  by  the  use 
of  due  care,  they  must  respond  In 
damages."  St.  Louis,  etc.,  R.  Co.  v. 
Mackie.  supra. 

[a]  A  passenger  may  rMorer  for 
msawl  Biurerlar,  unaccompanied  by 
physical  pain,  caused  by  vulgar 
profane,  and  Indecent  language  of 
other  passengers  which  might  have 
been  prevented  by  the  employees  of 
the  carrier.  Houston,  etc.,  R.  Co. 
v.  Perkins,  It  Tex.  Ctv.  A.  508.  E2 
SW  124.  Generally  as  to  damages 
for  mental  suffering  see  Damages 
113  Cyc  39J. 

ea.  Graeff  v.  Philadelphia,  etc., 
R.  Co.,  161  Pa.  230,  28  A  1107,  41 
AmSR  886.  23  LRA  606;  Elllneer  v. 
Philadelphia,  etc..  R.  Co.,  163  Pa. 
213.  26  A  1132.  34  AmSR  697;  Bar- 
lick  V.  Baltimore,  etc.,  R.  Co.,  41  Pa. 
Super.  87. 

fa]  Stetesitent  of  and  reaaons  for 
rale^  -"But  protection  against  bad 
manners  is  not,  so  far  as  I  am 
aware,  one  of  the  duties  owing  by  a 
carrier  to  Its  pasmngers.  Rudeness 
Is  a  breach  of  no  positive  law.  The 
ordinary  oars  are,  and  must  be,  open 


to  the  masses,  among  whom  there 
will  be  different  degrees  of  intelli* 
gence  and  politeness;  differences  in 
physical  vigor  and  temperament. 
There  Is  therefore,  necessarily,  a  cer- 
tain amount  of  rudeness,  of  haste,  of 
selfish  disregard  of  the  nerves  and 
of  the  comforts  of  others,  to  be  met 
with  wherever  men  and  women  con- 
gregate, whether  upon  railroad 
trains,  in  places  of  amusement  or 
upon  the  streets  of  a  city.  Unless 
such  conduct  amounts  to  a  breach  of 
the  peace  the  officers  of  the  law 
can  take  no  cognizance  of  It,  and 
carriers  are  not  oound  to  prevent  It 
or  liable  In  damages  for  Its  appear- 
ance  about  their  stations  or  trains." 
Ellinrar  v.  Philadelphia,  etc.,  R.  Co., 
153  Fa,  213,  21S,  26  A  1132,  34  AmSR 
697. 

67.  Ark. — Memphis,  etc.,  R.  Co,  v. 
TruBsell.  122  Ark.  616,  183  SW  981. 

Ga. — Hillman  v.  Georgia  B.,  etc., 
Co.,  126  Ga.  814.  56  SB  68,  8  AnnCas 
222  and  note. 

Iowa. — Starr  v.  Chicago,  etc.,  R, 
Co.,  166  Iowa  311,  136  NW  624; 
Adams  V.  Chicago,  etc.,  R.  Co.,  156 
Iowa  31,  135  NW  21,  42  LRANS  373. 

Mass. — Sullivan  v.  Old  Colony  R. 
Co..  148  Mass.  119,  18  N3!  678,  1  Lra 
613. 

Wis. — Kline  v.  Milwaukee  Electric 
R.,  etc.,  Co.,  146  Wis.  134,  131  NW 
427,  AnnCasl912C  276  and  note. 

Ont. — BiaIn  v.  Canadian  Pac  R. 
Co.,  6  Ont.  L.  334,  2  OntWR  76. 

[a3  Bnty  of  condoctorw— A  pas- 
senger conductor  must  keep  a  vigi- 
lant supervision  over  a  drunken  and 
quarrelsome  passenger  to  prevent 
him  from  Injuring  or  annoying  fal- 
low passengers,  and,  to  prevent  In- 
Jury  or  annoyance  to  fellow  passen- 
gers, he  should  refuse  to  further 
carry  such  passenger.  Kline  v.  Mil- 
waukee Electric  R.,  etc..  Co.,  146  Wis. 
134.  131  NW  427,  AnnCasl912C  276. 

68.  See  supra  S  1166. 

69.  Montgomery  Tract.  Co.  v. 
Whatley,  (Ala.)  44  S  638;  Wachser  v. 
Interborough  Rapid  Transit  Co.,  69 
Misc.  346.  12S  NTS  767. 

[a]  Xllnatratioii. — If  an  Intoxi- 
cated street  car  passenger  weighing 
about  two  hundred  and  twenty-five 
pounds  was  unable  to  stand,  and  his 
condition  was  known  to  the  con- 
ductor, the  conductor  was  negligent 
toward  other  passengers  in  permit- 
ting him  to  walk  up  and  down  the 
ai.^le  while  the  car  was  in  motion. 
Montgomery  Tract.  Co.  v.  Whatley, 
(Ala.)   44  S  638. 

TO.  Ala. — Montgomery  Tract.  Co. 
v.  Whatley,  44  S  538. 

Ind. — Chicago,  etc.,  R.  Co.  v. 
Fisher.  (A.)  110  NE  240. 

Ky. — Louisville;  etc.,  R.  Co.  v.  Mc- 
Ewan.  51  SW  619,  21  KyL  487. 

Md. — Baltimore,  etc.,  R.  Co.  v. 
Rudy,  118  Md.  42.  84  A  241;  United 
R.,  etc.,  Co.  v.  State,  93  Md.  619. 
49  A  923.  86  AmSR  463.  64  LRA  942. 

N.  T. — Wachser  v.  Interborough 
Rapid  Transit  Co.,  «»  Misc.  S4<,  125 
NYS  197. 


Pa. — Pittsburg,  etc..  R.  Co.  v.  Pil- 
low, 76  Pa.  610,  18  AmR  424. 

Tex. — (3«tIve«ton,  etc.,  R.  Co.  v. 
Bell,  (Civ.  A.)  166  SW  1;  Ft.  Worth, 
etCy  R.  Co.  T.  Stewart,  <Civ.  A.)  14« 
SV  365. 

[a]  ZUn*tntioBS< — (1)  Where  a 
passenger  on  a  street  car  was  drunk 
and  disorderly,  and  ejected  because 
ha  assaulted  an  unoffending  pas- 
senger, it  waa  negligence,  for  whlcdt 
the  company  is  liable,  to  permit  him 
to  reenter  the  car.  although  the  con- 
ductor had  no  reason  to  suppose  he 
would  assault  the  particular  pas- 
senger whom  he  afterward  killed, 
since  it  was  defendant's  duty  equally 
to  protect  all  Its  passengers.  United 
R.,  etc.,  Co.  V.  State,  93  Md.  619,  4» 
A  923.  86  AmSR  453.  54  LRA  942. 
(2)  The  act  of  a  conductor  In  drag- 

Sng  a  drunken  passenger  throu^ 
e  car  to  a  point  near  where  a  pas- 
senger who  bad  made  complaint 
against  the  drunken  passenger  was 
standing,  and  then  leaving  the  car, 
following  which  the  drunken  naa- 
senger  made  an  assault  on  the  other, 
who.  In  protecting  himself,  shot  and 
wounded  an  Innocent  fellow  passen- 
ger, amounted  to  negligence.  Gal- 
veston, etc..  R.  Co.  V.  Bell,  (Tex, 
Civ.  A.)  165  SW  1. 

71.  Felton  v.  Chicago,  etc.,  R.  Co., 
69  Iowa  677,  29  NW  618;  Texas,  etc., 
R.  Co.  V.  Storey,  37  Tex.  Civ.  A.  166, 
83  SW  852;  Adderley  v.  Great  North- 
ern R.  Co.,  [19051  2  Ir.  378. 

78.  Ky. — Chesapeake,  etc..  R.  Co. 
V.  Prultt,  167  Ky.  133.  162  SW  781. 

Miss. — Splnks  v.  New  Orleahs,  etc., 
R.  Co.,  106  Miss.  53.  63  S  190. 

N.  T. — Putnam  v.  Broadway,  etc.. 
R.  Co..  55  N.  T.  108.  14  AmR  190 
[rev  36  N.  Y.  Super.  195];  Thom- 
son V.  Manhattan  R.  Co.,  75  Hun 
B48,  27  NYS  608. 

Pa. — Brehony  v.  PottsvUle  Union 
Tract.  Co.,  218  Pa.  123,  66  A  1006. 

Tex. — Galveston,  etc.,  R.  Co.  v. 
Long,  13  Tex.  Civ.  A.  664,  36  SW  485. 

[al  Ihuurer  aot  ^FMuned  from 
mere  OnunMUMW* — "It  does  not 
follow  and  cannot  be  presumed  that 
because  a  man  is  drunk,  and  Is,  in 
that  condition,  offensive  to  others,  as 
well  by  his  demeanor  as  in  his  ap- 
pearance, that  he  is  a  dangerous 
man,  and  that  hfs  presence  Imperils 
the  safety  of  others;  that  because 
he  is  drunk  he  may  violently  assault 
or  murder  others  without  provoca- 
tion." Putnam  v.  Broadway,  etc., 
R.  Co..  56  N.  Y.  108,  118,  14  AmR 
190. 

[b]  Plaolng  an  Intoxicated  paa- 
■•nffcr  In  the  hoggaffe  ear,  instead 
of  ejecting  him  from  the  train,  is 
not  such  negligence  as  will  make  the 
company  liable  for  an  assault  com- 
mitted by  the  intoxicated  passenger 
on  a  fellow  passenger.  Splnks  v. 
New  Orleans,  etc.,  R.  Co.,  106  Miss. 
63.  63  S  190. 


[ci  mcQnestter  paMwwtn  to  g» 
into  the  bacratfe  oar  to  take  ear*  of 
an  Intoxicated  paaasayr  ^o  has 
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injury  will  result."  Bnt  it  is  not  liable  for  inju- 
ries dne  to  the  imnatoral  appearance  and  oondnct 
of^a  lunatic,  where  its  employees  did  not  know, 
or  with  proper  care  could  not  have  known,  that  sueh 
injuries  were  likeW  to  be  eaused.'* 

1334]  2.  Protection  agiizist  InjiiriM  from 
OQux  Third  Pnwma.  The  carrier  owes  to  a  pas- 
senger the  duty  of  exercising  a  high  d^i;ree  of  eare 


gtaco  MB  vill  render  the  company 
liable  for  an  assault  by  the  Intoxi- 
cated man  on  one  of  the  paaeengws. 
Splnks  V.  New  Orleans,  etc.,  R.  Co., 
io«  MisB.  fis.  ea  8  1»0. 

[d]  OooA  fftlth  of  ednduotcffd — Atl 
reasonable  presumptions  will  be  in- 
dulged In  favor  of  the  bona  fldes 
of  a  conductor's  acts  under  Ky.  St. 
9  806,  and  Acta  (1910)  c  18,  requir- 
ing conductors  to  prevent  boisterous 
and  riotoua  conduct  and  the  drink- 
ing of  Intoxicants  on  trains.  Chesa- 
peake, etc..  R.  Co.  V.  Prultt,  157  Ky. 
133,  162  SW  781. 

73.  Meyer  v.  St.  Louis,  etc..  R. 
Co..  64  Fed.  116,  4  CCA  221  [aff  77 
Fed.  160], 

[a]  Thns  (1)  a  railroad  company 
was  neld  liable  In  damages  where  a 
passenger  was  killed  by  a  man  In- 
sane from  drink,  who  Imagined  that 
he  was  going  to  be  beaten  and 
robbed,  and  who  had  been  removed 
from  a  sleeping  car  to  a  forward 
car  by  the  conductor  and  brakeman, 
because  of  his  misconduct.  King  v. 
Ohio,  etc.,  R.  Co.,  22  Fed.  413.  (2) 
In  an  action  brought  by  a  personal 
representative  to  recover  damages 
for  the  killing  of  her  intestate  by  an 
insane  fellow  railroad  passenger. 
Shlras,  J.,  delivering  the  opinion  of 
the  court,  said:  "It  cannot  be  dis- 
puted that  Graeter's  Insanity  was 
such  tiiat  he  ought  not  to  have  been 
permitted  to  travel,  unattended  and 
unguarded,  upon  railway  passenger 
trains.  If  tne  defendant  railway 
company  became  at  any  time  charge- 
able with  knowledge  of  Graeter's  ac- 
tual condition,  then  certainly  the 
company  would  be  charged  with  the 
duty  of  doing  whatever  a  high  degree 
of  care  would  demand  for  the  pro- 
tection of  the  other  passengers  upon 
the  train.  If  the  evidence  failed  to 
show  that  the  company  had  become 
<Aargeable  with  knowledge  of  Grae- 
ter's actual  condition  at  any  time 
before  the  killing  of  Meyer,  then  no 
ground  would  exist  for  holding  it 
responsible  for  the  consequences  of 
Graeter's  act;  but  from  the  time  the 
company  had  become  chargeable  with 
knowledge  of  his  condulon,  then 
the  obligation  rested  upon  the  com- 
pany to  do  whatever  was  reasonably 
within  its  power  for  the  protection 
of  the  others  upon  the  train.  Under 
such  circumstances  the  oompany 
owes  a  duty  to  the  insane  passenger, 
as  well  as  to  the  others;  and  what 
action  should  be  taken  is,  of  course, 
dependent  largely  upon  the  circum- 
stances of  the  particular  case.  If  the 
safety  and  reasonable  comfort  of  the 
other  passengers  will  not  be  im- 
periled thereby,  the  company  may 
carry  the  Insane  person  to  the  end 
of  his  Journey,  or  he  may  be  re- 
moved from  the  train  at  the  ttrst  sta- 
tion where  he  may  be  properly  cared 
for;  but  whether  he  be  carried  on 
the  train  a  longer  or  a  shorter  dis- 
tance, the  company  is  bound,  so  long 
as  he  is  on  the  train,  to  do  what- 
ever, in  the  way  of  restraint  or  iso- 
lation, is  reasonably  demanded  for 
the  safety  and  oomirort  of  the  other 
passengers."  Meyer  v.  St.  Louis, 
etc.,  R.  Co..  54  Fed.  116.  12S.  4  CCA 
231  laiT  77  Fed.  160]. 

BjMitlcm  of  OlKordMlT  or  obnozloiH 
passenger  see  supra  If  1165,  1166. 

T*.  Louisville,  etc,  R  Co.  v. 
Brewer,  147  Ky.  1<6,  14S  SW  1014.  it 
LRANS  647,  AnnCa8l913D  151  and 
note. 

78.  Ala.— Nitehville,  etc..  R.  Co. 
V.  Crosby,  18S  Ala.  2S7.  246,  62  S  889 


Irwin  V.  LoulsviUe.  etc.,  R.  Co.,  161 
Ala.  489,  60  S  62,  136  AmSS  163, 
18  AnnCas  772  and  note. 

Ark. — St.  Louis,  etc,  R.  Co.  v.  Wil- 
son, 70  Ark.  136,  66  SW  6C1.  SI  Am 
SR  74. 

Ga. — Savannah,  etc..  R.  Co.  v. 
Boyle.  115  Oa.  836,  48  SB  242. 
69  LRA  104;  Valdosta  St.  R.  Co.  v. 
Penn.  11  Ga  A,  686,  75  SB  984; 
Grlmsley  v.  Atlantic  Coast  Line  R. 
Co.,  1  Ga.  A.  667,  67  SE  943. 

III. — McMahon  v.  Chicago  City  R. 
Co.,  289  111.  884,  88  NK  223;  Klgln. 
etc..  Tract.  Co.  v.  Wilson,  217  111.  47, 

75  NB  486:  Chicago,  etc^R.  Co.  v. 
Plllsbury,  128  111.  S,  14  Nfe  22.  fi  Am 
SK  488. 

Ind.~Repp  V.  Indianapolis,  etc.. 
Tract.  Co„  (A.)  109  NE  441. 

Iowa. — Cotant  v.  Boone  Surburban 
R.  Co.,  186  Iowa  46,  99  NW  115,  69 
LRA  882. 

Ky. — Louisville  R.  Co.  v.  Dott,  161 
Ky.  759.  171  SW  438.  LRA1916C  681 
and  note:  Tate  v.  Illinois  Cent  R. 
Co.,  81  SW  266,  26  KyL  309. 

Mass.— Seale  v.  Boston  El.  R.  Co.. 
214  Mass.  E9.  100  NE  1020;  Hull  v. 
Boston,  etc.,  R.  Co.,  210  Mass.  159. 
196  NE  68,  36  LRANS  406,  AnnCas 
1912C  1147;  Glennen  v.  Boston  El. 
R.  Co..  207  Mass.  497.  98  NE  700.  32 
LRANS  470. 

Minn. — Fewings  v.  Mendenhall.  88 
Minn.  836,  93  NW  127,  97  AmSR  519, 
60  LRA  601. 

Mo. — Farber  v. .  Missouri  Pac.  R 
Co.,  116  Mo.  81,  22  SW  631.  20  LRA 
350;  McQuerry  v.  Metropolitan  St.  R 
Co.,  117  Mo.  A.  256,  92  SW  912. 

N  J. — Exton  V.  New  Jersey  Cent. 
R.  Co.,  63  N.  J.  L.  366,  46  A  1099,  66 
LRA  608  raff  62  N.  J.  L.  7.  42  A  486, 
66  LRA  608],  „  , 

N.  Y. — Weeks  v.  New  York,  etc.,  H, 
Co.,  72  N.  T.  60,  28  AmR  104  and 
note:  Lynch  v.  New  Tork  Cent.,  etc., 
R.  Co.,  8  App.  Dlv.  468.  40  NTS  776. 

N.  c. — Britton  v.  Atlanta,  etc.,  R. 
Co.,  88  N.  C.  636,  43  AmR  749.    .  _ 

Pa. — Kennedy  v.  Pennsylvania  R. 
Co.,  32  Pa.  Super.  628. 

Tenn. — St.  Louis,  etc.,  R.  Co.  v. 
Hatch,  116  Tenn.  680,  94  SW  671. 

.Tex. — Missouri,  etc.,  R.  Co.  v.  Ger- 
ren,  67  Tex.  Civ.  A.  34,  121  SW  906. 

Vt. — Dufur  v,  Boston,  etc.,  R.  Co., 

76  Vt.  166,  53  A  1068. 
[a]    SsgrM  of  cars. — A  carrier  of 

passengers  Is  charged  with  the  high- 
est degree  of  care  and  foresight  con- 
sistent with  the  orderly  conduct  of 
its  business  in  respect  to  the  pro- 
tection of  ItB  passengers  from  in- 
juries resulting  from  its  acts  or 
omissions,  from  the  acts  or  omis- 
sions of  its  employees,  and  from  the 
acts  of  strangers  who  are  under  Its 
control  or  direction;  but  It  is  charged 
with  ordinary  care  and  prudence  only 
to  guard  against  the  lawless  acts  of 
third  persons  not  under  Its  direction 
or  control.  Fewings  v.  Mendenhall, 
88  Minn.  836,  93  NW  127,  97  AmSR 
519.  60  LRA  601. 

[b1  Wbers  thoBS  m  ohan*  of  a 
carxwr*s  dapot  know,  or  by  the  exer- 
cise of  ordinary  care  could  know,  of 
wanton  Injuries  being  inflicted  on  a 
passenger  In  Its  depot,  and  could  by 
such  care  protect  the  passenger,  the 
carrier  is  liable.  St.  Louis,  etc.,  R. 
Co.  V.  Wilson,  70  Ark.  ,136,  66  SW 
661,  91  AmSR  74;  Tat^  v.  Illinois 
Cent.  R,  Co.,  81  SW  256.  26  KyL  309. 

fc]  Ataal'n  laagnaroi  -The  car- 
rier is  liable  for  mentu  auflering  oc- 
casioned to  a  female  passenger  by 
abusive  language  addressed  to  her  by 
the  wife  of  the  station  agent  in  his 


V.  Crosby,  183  Ala.  ZS7.  Z4&,  BZ  s  ssa  uie  wiie  ox  uie  siaxion  agenc  in  nis 
[dt  Cycj;  Alabama  City,  etc.,  R  Co.  hearing  and  on  the  pr«mlaes,  and 
V.  Sampley,  169  Ala.  372,  SS  8  142;  I  without   interference   on   hla  part 


to  protect  him  from  insult  and  injury  by  strangers 
or  intruders  on  its  ears  or  premises,  if  the  dangra 
is,  or  in  the  exercise  of  due  eare  can  be,  known 
to  the  employees  of  the  carrier  and  prevented  by 
them,  and  if  it  fails  in  ite  duty  in  Vhia  respect  it 
is  liable  for  the  resulting  injuiy."  Thus  the  car- 
rier may  be  liable  for  the  robb^y  of  a  jiassenger 
by  strangers,  if  by  due  diligence  it  oould  have  been 

Texas,  etc.,  R  Co.  v,  Jones,  (Tex. 
Civ.  A.)  39  SW  124. 

[d]  Ooiag  to  baggage  xooaa^A 
railroad  company  la  liable  for  in- 
juries to  a  passenger  In  going  to  the 
baggage  room  to  get  his  baggage 
checked,  although  the  dangers  arose 
from  the  acts  of  Intruders  or 
strangers,  where  the  acta  were  so 
notorious  that  the  employees  of  the 
company  In  charge  of  the  depot  and 
the  passageways  thereof,  devoted  to 
the  use  of  passengers,  knew,  .or 
should  have  known,  of  such  acta  and 
the  dangers  therefrom.  Ex  ton  t. 
New  Jersey  Cent.  R.  Co.,  68  N.  J.  1>. 
356,  46  A  1099  raff  62  N.  J.  I..  T,  42 
A  486,  66  LRA  608]. 

[e]  A«ts  of  amployM  of  expresi 
oompaay. — A  carrier  owes  to  pas- 
sengers and  others  lawfully  using  its 
staUon  platform  the  duty  to  protect 
them  from  dangerous  habita  of  the 
employees  of  an  expreae  company  in 
negligently  moving  trucks  about  the 
platform  without  warning.  St  Louisr 
etc.,  R  Co.  V.  Shaw,  94  Ark.  16,  126 
SW  «B4,  140  AmSR  h». 

[f]  ASMOlt  on  a  paaaangw  by  aa 
l&tmdar^d)  Where  a  colored  female 
passenger  whose  presence  had  been 
objected  to  by  white  fellow  pas- 
sengers, and  wno  had  complained  to 
the  conductor  because  of  insulting 
treatment  by  such  fellow  passengers, 
was  aaaaulted  by  an  Intruder,  and  by 
him,  with  the  aid  of  aome  of  said 
white  passengers,  ejected  from  the 
train  while  the  train  nands  were  tem- 
porarily away  on  duty,  «.nd  the  con- 
ductor was  In  the  baggage  car,  It  was 
held  that  she  could  recover  damages 
from  the  carrier,  Ruffin,  J.,  deliver- 
ing the  opinion  of  the  court,  said: 
"The  carrier  owes  to  the  passenger 
the  duty  of  protecting  him  from  the 
violence  and  assaults  of  his  fellow 
passengers  or  Intruders,  and  will  be 
held  responsible  for  his  own  or  his 
servant's  neglect  in  this  particular, 
when,  by  the  exercise  of  proper  care, 
the  acts  of  violence  might  have  been 
foreseen  and  prevented:  and  while 
not  required  to  furnish  a  police  force 
Bufflcient  to  overcome  all  force,  when 
unexpectedly  and  suddenly  offered.  It 
is  his  duty  to  provide  ready  help  suf- 
ficient to  protect  the  passenger 
against  assaults  from  every  quarter 
which  might  reasonably  be  expected 
to  occur  under  the  circumstances  of 
the  case  and  the  condition  of  the 
parties.  .  .  .  The  liability  of  the 
defendant  to  the  plaintiff  grows  not 
out  of  the  fact  that  she  was  Injured, 
but  out  of  the  failure  of  Its  servants 
to  afford  her  protection^  after  they 
had  reasonable  grounds  for  believing 
that  violence  to  her  was  Imminent, 
and  also  out  of  their  omission  to  see 
her  righted  after  the  commission  of 
the  assault  upon  her,  and  her  forcible 
ejection  from  her  seat."  Britton  v. 
Atlanta,  etc.,  R  Co..  88  N.  C.  688, 
644,  48  AmR  749.  (2)  Where  a  car- 
rier permits  a  person  in  a  drunken 
condition  to  enter  its  waiting  room, 
and  he  uses  Indecent  language,  and 
while  armed  with  a  knife  makes  an 
assault  on  a  female  passenger,  the 
company  Is  liable  for  the  damages 
sustained  thereby.  Houston,  etc.,  R. 
Co.  V.  Phlllio.  96  Tex.  18.  69  SW  »94. 
97  AmSR  868,  69  LRA  392  [rev  (ClT. 
A.)  67  SW  915].  (8)  Where  a  negro 
entered  the  waiting  room  to  procure 
a  ticket  and  take  passage  on  a  train 
which  was  shortly  to  arrive,  when  he 
was  aaaaulted.  thrown  out  of  the 
station,  and  ahot  by  a  stranger  In 
the  preaenoe  bf  tha  earrier'a  am- 

Eloyees  who  did  nothuig  to  assist 
Im,   the  eaniar  waa  gnil^  ot  a 
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werented  by  those  in  eha^  of  the  conveyance.'* 
This  duty,  however,  arises  only  when  the  danger  ia 
actually  foreseen  in  time  to  prevent  it,  or  is  of  suoh 
a  nature  and  under  such  oircumatanceB  that  it  might 
be  anticipated  and,  in  gfeneral,  the  carrier  is  not 
liable  for  the  acts  of  third  persons  intrading  into 
the  waiting  rooms  or  on  the  depot  grounds,  or 
within  the  cars,  and  cai»ing  injuiy  to  passengers, 
where  the  disorderly  conduct  which  caused  tiie  in- 
jury could  not  have  been  anticipated,'*  or  where 
the  carrier's  employees,  altiiough  knowing  of  the 
threatened  dimger,  could  not  in  the  exercise  of  due 
care  prevent  it.'" 

Protection  from  mob;  Btrikers,  A  carrier  may 
be  liable  for  injuries  to  a  passenger  by  a  mob  al- 
lowed to  go  on  its  train  or  premises  with  the  pur- 


pose of  injuring  pasaei^rs,  the  intention  of  the 
mob  being  reasonsJsly  apparent,  and  it  bttng  within 
ihe  power  of  its  emi^oyees  to  prevent  it.^  Bnt  it 
is  not  liable  where  it  is  not  within  the  power  of  its 
employees  to  prevent  the  injury  j"^  and  it  is  not  the 
duty  of  a  railroad  company  to  carry  on  its  trains 
a  police  force  sufficient  to  quell  or  oppose  the  en- 
trance of  unexpected  mobs,  seeking  to  injure  per- 
sons on  the  train.^  A  street  railroad  is  not  n^i- 
gent  as  to  its  passengers  in  attempting  to  operate 
its  cars  during  a  strike  of  its  emj^oyees,  unless  the 
conditions  are  such  that  it  ought  to  know,  or  oug^t 
reasonably  to  anticipate,  that  it  cannot  do  so  and 
at  the  same  time  guard  its  pt^engers  from  vio- 
lence." Where  a  street  car  passenger's  peril  from 
outside  is  seen,  or  notice  thereof  is  given,  carmen 


breach  of  Its  duty  to  the  negro  as  a 
passeD^er,  and  was  responsible  for 
his  Injuries.  McCardell  v.  Oulf,  etc., 
R.  Co..jTex.  Civ.  A.)  102  SW  941. 

76.  Wright  V.  Chicago,  etc.,  R,  Co.. 
4  Colo.  A.  102.  36  P  196;  Connell  v. 
Chesapeake,  etc.,  R.  Co.,  93  Va.  44,  24 
SE  467,  67  AmSR  786.  32  I*RA  792; 
Cobb  V.  Great  Western  R.  Co.,  [1894] 
A.  C.  419. 

77.  Southern  R.  Co.  v.  Hanhy.  183 
Ala,  255,  62  S  871;  Nashville,  etc.,  R. 
Co.  V.  Crosby,  188  Ala.  237,  62  S  889; 
Taylor  v.  Atlantic  Coast  Line  R.  Co., 

78  S.  C.  562,  69  SE  641.  See  also 
supra  S  1332. 

78.  Ala, — Irwin  v.  Louisville,  etc., 
R.  Co.,  181  Ala.  4S9.  SO  S  62,  135  Am 
SR  163,  18  AnnCas  772;  Western  R. 
of  Alabama  v.  Walker,  113  Ala.  267, 
22  8  182;  Batton  v.  South,  etc.,  Ala- 
bama R.  Co.,  77  Ala.  591,  64  AmR  80. 

Ga, — Savannah,  etc.,  R.  Co.  v. 
Boyle,  116  Ga.  836,  43  SB  242,  69 
LRA  104. 

Ind. — Winona,  etc.,  R.  Co.  v.  Rous- 
seau. 48  Ind.  A.  248,  93  NB  84,  1028: 
Lake  Brie,  etc.,  R.  Co.  V.  Arnold.  26 
Ind.  A.  190.  69  NB  394. 

Ky.— LoulAvlUtt  R.  Co.  v.  Dott,  161 
Ky.  769,  171  SW  418,  LRA1916C  681 
and  note. 

Mass. — Moriarty  v.  Boston,  etc..  B. 
Co.,  202  Mass.  168.  88  NB  686;  Or- 
mandroyd  v.  Fitchours,  etc,,  R.  Co., 
19S  Mass.  180,  78  NB  789,  118  AmSR 
467;  Stoddard  v.  New  York,  etc.,  R. 
Co..  181  Mass.  422,  63  NB  9^7. 

Mich. — La  Pond  v.  Detroit  Citizens' 
St.  R.  Co.,  131  Mich.  686,  92  NW  99. 

Mo. — ^Rice  V.  Chicas^  etc.,  R.  Co., 
1E3  Mo.  A.  26,  ISl  SW  274;  Krone 
▼.  Southwest  Missouri  Blectrlc  R. 
Co..  97  Mo.  A.  609,  71  SW  718. 

Nebr. — Bevard  v.  Lincoln  Tract. 
Co.,  74  Nebr.  802,  106  NW  636,  3 
LRAN8  818  and  note. 

N.  J, — Miller  v.  West  Jersey,  etc., 
R.  Co.,  71  N.  J.  L.  363.  69  A  IS  [aif 

79  N.  J.  L.  499,  76  A  973]. 

N.  T. — Clyde  v.  Brooklyn  Union  El. 
R.  Co..  148  App.  niv.  706.  138  NYS  1; 
Klrby  V.  Delaware,  etc..  Canal  Co.,  20 
App.  Div.  473,  46  NYS  777. 

Pa. — Fredericks  v.  Northern  Cent. 
R.  Co..  167  Pa.  103,  27  A  689,  22  LRA 
306;  Barllck  v.  Baltimore,  etc.,  R. 
Co«  41  Pa.  Super.  87. 

S.  C — Taylor  v.  Atlantic  Coast 
Line  R.  Co.,  78  S.  C.  552,  69  SE  641. 

Tex. — Missouri,  etc.,  R.  Co.  v. 
Brown,  <Clv.  A.)  168  SW  259. 

Va. — Connell  v.  Chesapeake,  etc., 
R.  Co..  93  Va.  44,  24  SB  467.  67  Am 
SR  786,  32  LRA  792. 

Eng. — Murphy  v.  Great  Northern 
R.  Co.,  [1897]  2  Ir.  301. 

[a]  AiaaiUt^(  1 )  A  carrier  Is 
under  no  obligation  to  protect  a'pas- 
senger  from  the  criminal  assault  of 
persons  In  no  way  connected  with 
the  carrier,  and  which  assault  there 
is  no  reason  to  anticipate.  Rice  v. 
Chicago,  etc.,  R.  Co.,  153  Mo.  A.  36. 
131  SW  374;  Missouri,  etc..  R.  Co.  v. 
Brown,  (Tex.  Civ.  A.)  168  SW  269; 
Prokop  V.  Gulf.  etc..  R.  Co..  34  Tex. 
Civ.  A.  620,  79  SW  101.  (2)  A  car- 
rier has  been  held  not  to  he  liable 
for  an  unforeseen  assault  on  a 
woman  passenger  by  an  Intruder 
while  the  trainmen  were  absent  from 


the  car.  Segal  v.  St.  Louis  South- 
western R,  Co.,  36  Tex.  Civ.  A.  617, 
80  SW  233. 

[b]  Vlsplaotiiff    of  swttoh,. — The 

carrier  is  not  liable  for  the  wrong- 
ful act  of  a  stranger  in  misplacing 
a  switch,  where  the  act  of  such  per- 
son could  not  have  been  anticipated. 
Keeley  v.  Erie  R.  Co.,  47  HowPr  (N. 
Y.)  256. 

[c]  Plaolng-  torpedo  on  tnutk^ 

The  wrongful  act  of  a  stranger  in 
placing  a  torpedo  on  the  track  of  a 
street  car,  the  explosion  of  which 
frightened  a  passenger  so  that  she 
Jumped  from  the  car  and  was  In- 
jured, does  not  render  the  company 
liable,  unlflBS  it  could  reasonably 
have  foreseen  and  guarded  against 
euch  occurrence.  Bevard  v.  Lincoln 
Tract.  Co.,  74  Nebr.  802,  106  NW  686, 
3  LRANS  818. 

[d]  OareleenuM  of  •mployee  of 
another  oomMnrr— A  railroad  com- 
pany is  not  liable  to  one  of  its  pas- 
senjKers  for  an  injury  received, 
whfle  waitiner  for  hie  train,  by  the 
careleBsness  of  an  employee  of  an- 
other company  using  tne  same  sta- 
tion. Miller  v.  West  Jersey,  etc.,  R. 
Co.,  71  N.  J.  L.  368,  69  A  13  (aff  79 
N.  J.  L.  499,  76  A  973].  See  also 
supra  {  1319. 

re]  White  person  la  utgxo  eoMh. 
—The  mere  unauthorized  presence  of 
a  white  person  in  a  negro  coach  Is 
not  a  violation  of  any  right  of  negro 
passengers,  and  gives  them  no  cause 
of  action  aninst  the  carrier.  Mis- 
souri, etc,,  K.  Co.  V.  Brown.  (Tex. 
Civ.  A.)  168  SW  269. 

79.  Lake  Brie,  etc..  R.  Co.  v,  Ar- 
nold. 26  Ind.  A.  190,  69  NB  894. 

80.  Chicago,  etc.,  R.  Co.  v.  Pills- 
bury,  123  111.  8,  14  NB  22,  6  AmSR 
483;  Indianapolis  St.  R.  Co.  v.  Daw- 
son, 31  Ind.  A.  605,  68  NB  909;  Glen- 
nen  v.  Boston  Bl.  R.  Co..  207  Mass. 
497.  93  NB  700,  32  LRAIJS  470;  Ken- 
nedy V.  Pennsylvania  R.  Co.,  32  Fa, 
Super.  623. 

fa]  niiwtratlouj— Where  a  street 
railroad  owning  a  park  reached  by 
its  lines,  and  maintaining  attrac- 
tions for  the  puhilc  there,  has  knowl- 
edge that  there  is  a  conspiracy 
on  the  part  of  certain  persons  to 
assault  any  colored  persons  visiting 
the  park,  and  knows  of  axits  of  vio- 
lence committed  pursuant  to  suoh 
design,  but  It  transports  colored 
persons  there  without  warning  them 
of  the  danger,  and  they  are  as- 
saulted, pursuant  to  the  conspiracy, 
the  company's  employees  making  no 
attempt  to  Interfere,  the  railroad 
company  is  liable  for  the  Injuries. 
Indianapolis  St.  R.  Co.  v.  Dawson,  31 
Ind.  A.  60S,  68  NE  909. 

[b  ]  Degree  of  ear*. — I  n  de  ter- 
mlnlng  whether  a  street  car  com- 
pany exercised  the  requisite  degree 
of  care  to  protect  a  passenger  from 
Jnjury  from  a  crowd  which  rushed 
on  the  ear  at  a  public  amusement 
place,  the  kind  of  assembly,  and  of 
the  people  likely  to  attend  It.  the 
time  of  the  day,  and  the  natural  im- 

Eatlence  and  turbulence  of  a  crowd 
oardlng  the  car  at  such  a  place 
should  all  be  considered.  Olennen 
V.  Boston  Bl.  R.  Co.,  207  Mass.  497, 


93  NB  700,  32  LRANS  470. 

[c]  Stodente. — In  an  action 
against  a  railroad  company  to  re- 
cover for  Injuries  Inflicted  on  an  in- 
tending passenger  by  a  crowd  of 
students  at  the  station,  it  is  proper 
for  the  court  to  charge  that:  "If 
for  a  considerable  time  prior  to  the 
accident  there  was  a  large  crowd  of 
students  and  followers  In  the  sta- 
tion, indulging  in  such  boisterous 
conduct  as  manifestly  threatened 
personal  Injury  to  passengers,  and 
the  defendant  could,  by  the  exercise 
of  due  vigilance,  have  ejected  this 
moh  or  reduced  It  to  order  and  con* 
trol,  before  the  plaintiff  was  injured, 
then  its  failure  to  do  so  renders  It 
answerable  to  the  plaintiff  if  she 
was  subsequently  injured  by  a  rush 
of  this  crowd."  Kennedy  v.  Penn- 
sylvania R.  Co,.  32  Pa.  Super.  628, 
629. 

81.  Pittsburgh,  etc.,  R.  Co.  v. 
Hinds,  63  Pa.  512,  91  AmD  224:  Cobb 
V.  Great  Western  R.  Co.,  [1894]  A. 
C.  419;  Pounder  v.  North  Bastem  R. 
Co.,  [1892]  1  Q.  B.  386. 

82.  See  supra  |  180a.. 

,  83.  Chicago,  etc.,  R.  Co.  v.  Pills- 
bury,  123  m.  9,  14  NB  22,  6  AmSR 
483;  Fewlnga  v.  Mendenhall,  88  Minn. 
336,  98  NW  127,  97  AmSR  619  and 
note.  60  LRA  601:  Bosworth  v. 
Union  R.  Co.,  26  R.  I.  309,  58  A  982, 
8  AnnCas  1080. 

[a]  Thw,  (1)  where  a  passenger 
oh  a  street  car  was  struck  and  In- 

iured  by  a  missile  thrown  by  a  mem- 
«r  of  a  mob  of  striking  employees 
of  the  street  car  company,  the  fail- 
ure to  pull  down  the  blinds  of  the 
car  in  which  the  injured  person  waa 
riding,  or  to  stretch  a  heavy  canvas 
over  the  outside  of  the  car,  was  not 
negligence.    Justifying    a  recovery 

Kilnst  the  street  car  company, 
wlnfa  V.  Mendenhall,  88  Minn.  336. 
98  NW  127.  97  AmSR  619.  60  LRA 
801.  (2)  Where  a  passenger  on  a 
street  car  was  injured  by  stones 
thrown  by  strike  sympathisers,  the 
fact  that  on  the  morning  of  the  day 
the  injury  occurred  the  governor  had 
ordered  out  the  militia  to  restrain 
violence  toward  the  property  and 
employees  of  the  street  railroad  com- 
pany, and  had  issued  a  proclamation 
calling  on  all  persons  riotously  as- 
sembled to  disperse,  was  not  notice 
to  the  street  car  company  that  It 
was  dangerous  to  run  Its  cars,  but 
was  rather  an  invitation  to  operate 
its  road  under  the  protection  of  the 
militia.  Bosworth  v.  Union  R.  Co.. 
26  R.  I.  309.  68  A  982,  3  AnnCas 
1080.  (3 )  But.  where  a  passenger 
was  injured  during  an  attack  made 
by  a  mob  of  striking  workmen  on 
certain  other  workmen  who  were 
being  carried  from  their  work  on  one 
of  defendant's  regular  passenger 
trains,  and  previous  attacks,  of 
which  defendant's  agents  knew,  had 
been  made  by  the  strikers  on  the 
same  workmen,  and  no  unusual  pre- 
cautions were  taken  to  protect  pas- 
sengers on  this  train,  the  injured 
passenger  could  recover,  as  the  dan- 
ger might  have  been  reasonably  an- 
ticipated and  the  injury  prevented 
by  taking  extraqi^IiiarK-JirMWlU 
Digitized  by  V^XJvJyTC 
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must  avert  it  if  possible,  but  any  suggestions  from 
passengers  aa  to  what  the  conduetor  shall  or  shall 
not  do  merely  carries  knowle^e  to  the  conductor 
of  the  danger,  and  does  not  aSect  the  company's 
liabiUty." 

Protection  from  police  officers.  Where  a  known 
officer  of  the  lav  in  the  apparent  exercise  of  his 
official  authority  disturbs  the  pe&ee  and  personal 
security  of  a  passenger,  the  carrier's  employees  are 
not  bound  to  inquire  whether  he  is  acting  officially 
and  with  lawful  authority;*'  and  it  is  not  their 
duty  to  intca^ene  unless  the  officer's  conduct  is 
known  to  be  unlawful.^  But  the  carrier  ia  liable 
to  a  passenger  for  the  acts  of  an  officer  whom  its 
^nts  have  requested  to  assist  in  ejecting  unde- 
siiaUe  penom." 

[$  13351  D.  Act  of  God,  Via  Major,  or  Iner- 
itaUe  Acddent.  The  rules  developed  in  connection 


with  the  liability  of  carriers  of  goods  with  reference 
to  loss  due  to  an  act  of  God,  or  of  the  public  enemy," 
have  no  application  to  carriers  of  passei^rs,  in  as 
much  as  carriers  of  passengers  are  liable  only 
for  negligence;^  and  it  matters  not  therefore 
whether  the  injury  is  due  to  a  natiu-al  cause  or  over- 
wlielmii^  force,  or  to  the  wrongs  or  faults  of  third 
persons^  unless  the  carrier  is  in  some  way  guilty 
of  n^bgence  with  respect  thereto.  And  if  the  ac- 
cident resulting  in  injuries  is  due  to  such  causes, 
and  is  inevitable,  that  is,  <»>uld  not  have  been 
avoided  in  Uie  exercise  of  that  high  degree  of  care 
which  the  carrier  is  bound  to  exercise  for  the  safe^ 
of  the  passenger,  the  carrier  will  not  be  liable;" 
nor  will  it  be  liable  if  ihtfte  is  no  negligence  on 
its  part,  but  the  accident  is  caused  by  the  inter- 
ference of  a  third  person  with  its  appliances.*^  But 
on  the  other  band,  if  in  tfae  exercise  of  the  h^h 


ary  measurea.  Chlcaao.  etc,  R.  Co. 
V.  Plllsbury,  128  III.  9,  14  NB  82,  6 
AmSR  483. 

84.  Louisville  R.  Co.  v.  Dott.  161 
Ky.  7B9,  171  SW  438,  LRA1916C  681. 

[a]  Svty  to  move  omx. — The  duty 
of  a  street  car  conductor  to  move  his 
car  to  avoid  threatened  dansTers 
from  without  the  car  Is  unaffected 
by  requests  of  passengrers  to  move 
the  car,  and  any  advice  or  sueeeatlon 
from  passengers  as  to  what  tne  con- 
ductor should  or  should  not  do  can- 
tiot  affect  the  liability  of  the  com- 
pany for  injuries  to  a  passenger 
struck  by  a  missile  thrown  into  the 
car.  Louisville  R.  Co.  v.  Dott,  161 
Ky,  759.  171  SW  438,  LRA1915C  681. 

85.  Ala. — Nashville,  etc.,  R.  Co. 
v.  Crosby,  70  S  7;  Nashville,  etc.,  R. 
Co.  v.  Crosby.  183  Ala.  237,  62  S  889. 

Ark. — Mayfleld  v.  St.  Loula,  etc., 
R.  Co.,  97  Ark.  24,  133  SW  168,  82 
LRANS  625. 

Ga. — Brunswick,  etc.,  R.  Co.  v. 
Ponder,  117  Ga.  63,  43  SB  430.  «7 
AmSR  152,  60  LRA  713. 

Tex. — Texas  Midland  R.  Co.  v. 
Dean,  98  Tex.  517.  85  SW  1135,  70 
LRA  943  [rev  (Civ.  A.)  82  SW  B24J. 

W.  Va. — Ananla  v.  Norfolk,  etc..  R. 
Co.,  87  SE  167. 

[a]  SearolL. — Where  a  railroad's 
station  agent  did  not  instigate  plaln- 
tltTs  beln^  searched  foV  a  stolen 
watch  by  an  officer  and  another,  the 
railroad  was  not  liable  to  plaintiff, 
although  the  agent  designated  a 
place  in  the  station  where  the  search 
might  be  made.  Nashville,  etc..  R. 
Co.  V.  Crosby.  (Ala.)  70  S  7. 

ee.  Ala. — Nashville,  etc,  R.  Co.  v. 
Crosby.  183  Ala.  287,  «2  B  889. 

Ark. — Mayfleld  v.  St.  Louts,  etc., 
R.  Co..  97  Ark.  24.  188  SW  188,  81 
LRANS  626  and  note. 

Ga. — Brunswick,  etc.,  R.  Co.  v. 
Ponder,  117  Ga.  68.  43  8B  430.  97 
AmSR  152,  SO  LRA  718. 
•  Ky. — Louisville,  etc..  R.  Co.  V. 
White,  152  Ky.  463,  153  SW  1199: 
Louisville,  etc.,  R.  Co.  v.  Byrley.  162 
Ky.  36,  153  SW  36,  AnnCaBl915B  240 
and  note. 

N.  Y. — Burton  v.  New  York  Cent- 
etc..  R.  Co..  147  App.  Dlv.  557.  132 
NTS  628  taff  210  N.  Y.  667  mem,  104 
NE  1127  mem]. 

N.  C, — Bowden  v.  Atlantic  Coast 
Line  R.  Co.,  144  N.  C.  28,  66  SE  668. 
12  AnnOas  783  and  note:  Owens  v. 
Wilmington,  etc.,  R.  Co.,  126  N.  C. 
139.  36  SE  269,  78  AmSR  642. 

Tex. — Texas  Midland  R.  Co.  v. 
Dean,  98  Tex.  517,  85  SW  1135.  70 
LRA  943  rrev  (Civ.  A.)  82  SW  6241. 

W.  Va, — Ananla  v.  Norfolk,  etc.,  R. 
Co.,  87  SB  167. 

[a]  Use  of  fone. — Where  a  pas- 
senger is  arrested  while  on  a  train, 
the  carrier  is  under  no  duty  to  see 
that  the  officer  uses  only  nuch  force 
as  is  necessary  to  make  the  arrest. 
Mayfleld  v.  St.  Louis,  etc..  R.  Co.,  97 
Ark.  24.  133  SW  168.  32  LRANS  626' 
Brunswick,  etc..  R.  Co.  v.  Ponder.  117 
On.  63.  43  SR  430,  97  AmSR  152.  60 
LRA  713;  Carver  v.  Carolina,  etc.,  R. 


Co..  169  N.  C.  204 

87.  See  supra 

88.  See  supra 

89.  See  subra 
[a]  "AoclaetLf 


85  SE  293. 
1194. 

I  132-134. 
1302. 

aad  'InjuTT"  dls- 


tuffntsbed. — The  word  "accident"  as 
applied  to  the  operation  of  railroads 
ordinarily  refers  to  an  accident  to 
the  car.  track,  train,  or  machinery 
employed  In  the  conveyance  or  ap- 
purtenances thereto,  and  not  to  any 
accident  to  the  passenger,  the  word 
"Injury"  being  generally  applied 
to  the  effect  on  the  passenger. 
O'Keefe  v.  Kansas  City  Western  R. 
Co.,  93  Kan.  262,  144  P  214. 

90.  U.  S. — Southern  Pac.  Co,  v. 
Schuyler,  135  Fed.  1015,  68  CCA  409 
(washout  of  embankment). 

Ala.— Irwin  v.  Louisville,  etc..  R. 
Co..  161  Ala.  489,  50  S  62.  135  AmSR 
163,  IS  AnnCas  772. 

Ark. — Little  Rock  Tract  ,  etc,  Co. 
V.  Kimbro,  76  Ark.  211,  87  SW  121, 
644. 

Colo. — Kansas  Pac.  R.  Co.  v.  Mil- 
ler, 2  Colo.  442;  Denver,  etc..  R.  Co. 
V.  Andrews,  11  Colo.  A.  204,  53  P  518. 

Del. — Eaton  v.  Wilmington  City  R. 
Co..  24  Del.  436,  76  A  369. 

D.  C. — Klght  v.  Metropolitan  B. 
Co.,  21  App.  494. 

Ga. — Murphy  v.  Atlanta,  etc.,  R. 
Co..  89  Ga.  832,  15  SE  774;  Higgins 
V.  Cherokee  R.  Co.,  73  Ga.  149, 

111. — Gameau  v.  Illinois  Cent.  R. 
Co.,  109  III.  A.  169. 

Ind. — Louisville,  etc..  R.  Co.  v. 
Thompson,  107  Ind.  442,  8  NB  IS,  9 
NB  367,  67  AmR  120;  Cincinnati,  etc., 
R.  Co.  V.  Bravard.  38  tnd.  A.  422,  76 
NE  899. 

Kan. — Topeka  City  R.  Co.  v.  BlgKS, 
38  Kan.  875,  IS  P  667.  6  AmSR  7S4. 

Ky.~Loul8vlIle,  etc.  R.  Co.  v. 
O'Brien,  168  Ky.  638,  174  SW  31.  Ann 
CaBl916£  1084  and  note:  LoulBvllle. 
etc.,  R.  Co.  V.  Peck,  16^  Ky.  6,  153 
SW  39,  49  LRANS  198. 

Md. — Western  Maryland  R.  Co.  v. 
Shivers.  101  Md.  391,  61  A  618;  Balti- 
more City  Pass  n.  Co.  v.  Nugent,  86 
Md.  349.  38  A  779,  39  LRA  161. 

Minn.— Smith  v.  St.  Paul  City  R, 
Co..  82  Minn.  1,  18  NW  827,  60  AmR 
660. 

Mo. — ^Hurck  T.  Missouri  Pac.  R. 
Co.,  262  Mo.  39,  158  SW  581;  Peary 
V.  Metropolitan  St.  R.  Co.,  162  Mo. 
76.  62  SW  462;  Sawyer  v.  Hannibal, 
etc.,  R,  Co.,  87  Mo.  240.  90  AmD  382; 
Gillespie  v.  St.  Louis,  etc..  R,  Co,,  6 
Mo.  A  554. 

Nebr. — Bevard  v.  Lincoln  Tract. 
Co.,  74  Nebr,  802,  105  NW  636,  3  LRA 
NS  318, 

N.    J. — Sparks   V.    Citizens  Coach 

Co..  6  N.  J.  L,  J.  365. 

N.  T. — Carroll  v.  Staten  Island  R. 
Co..  58  N.  T,  126.  17  AmR  221  TafT 
65  Barb.  32];  McPadden  v.  New  York 
Cent.  R,  Co.,  44  N.  Y.  478,  4  AmR" 
705. 

N.  C. — Briggs  V.  Durham  Tract. 
Co..  147  N.  C.  389,  61  SR  373, 

Tenn. — Illinois  Cent.  R,  Co,  v. 
Kuhn,  107  Tenn,  106,  64  SW  202, 

Tex, — International,  etc,  R.  Co,  v. 


Halloren.  53  Tex.  46,  37  AmR  744 
and  note:  Galveston,  etc.,  R.  Co.  v. 
Crier,  (Civ.  A.)  100  SW  1177;  Hous- 
ton, etc.,  R.  Co.  V.  Richards.  20  Tex. 
Civ,  A,  203,  49  SW  687, 

Va. — Norfolk,  etc..  R  Co.  v.  Mar- 
shall. 90  Va.  836,  20  SE  823. 

Wash. — Topping  v.  Great  Northern 
R,  Co,.  81  Wash.  166,  142  P  42S. 
LRA191BF  1174. 

Can, — Canadian  Pac.  R,  Co.  v. 
Chailfoux.  22  Can.  S.  C.  721. 

"The  law  is  very  strict  and  strin- 
gent as  to  the  duties  It  Imposes  upon 
common  carriers  for  the  safety  of 
passengers;  but  there  is  no  absolute 
warranty  of  safety  Imposed.  There 
are  certain  risks  and  dangers  to 
which  passengers  are  necessarily 
exposed,  for  which  the  carrier  Is  not, 
and  ought  not  to  be,  liable.  These 
are  the  casualties  against  which 
human  sagacity  cannot  provide  nor 
the  utmost  prudence  pf event.  Every 
passenger  must  and  does  assume  the 
risks  incident  to  the  mode  of  travel 
he  selects,  when  they  cannot  be 
avoided  or  prevented  by  the  utmost 
care  and  skill  on  the  part  of  the  car- 
rier." Irwin  V.  Louisville,  etc.,  R. 
Co.,  161  Ala.  489,  492,  60  S  62,  135 
AmSR  153,  18  AnnCas  772. 

Ca]  Basis  of  rale^"Non-llablIltr 
for  the  results  of  an  agency,  causing 
an  Injurious  accident,  la  premlsea, 
not  upon  the  fact  that  such  agency, 
or  Its  manifestation.  Is  unprece- 
dented or  unusual,  but  upon  the  fact 
that  Its  consequences  enuld  not  have 
been  anticipated  and  gUtirded  afalnst 
by  the  exercise  of  reasonable  care." 
Louisville,  etc^  R.  Co.  v.  Peek,  152 
Ky.  6.  10.  154  SW  89,  49  LRANS  198. 

rb]  "Cbft  tMt  of  ous  or  ttlU  re- 
quired In  the  methods,  and  use  and 
operation  of  machinery  and  appli- 
ances, Is  the  ordinary  usage  and 
methods  that  obtain  and  are  ob- 
served In  the  particular  business,  as 
practiced  by  the  average  .  prudent 
man,  professing  knowledge  of  the 
business;  and  railroad  companies 
form  no  exception  to  this  rule.  If. 
having  exercised  such  skill  and  pru- 
dence In  the  performance  of  Its  busi- 
ness, and  in  the  course  of  such  per- 
formance, unforeseen  accidents  oc- 
cur, negligence  or  unski  II  fulness 
cannot  be  imputed  to  it."  Kight  v. 
Metropolitan  R.  Co.,  21  App.  (D.  C.) 
494.  510. 

[c]  BnowsUds. — A  railroad  com- 
pany la  not  liable  for  Injuries  occa> 
stoned  to  a  passenger  by  a  snow- 
slide  in  the  mountains,  which  struck 
and  derailed  the  train  at  a  point  on 
the  road  where  a  slide  had  never 
been  known  of  before,  and  where 
there  was  no  reason  to  anticipate 
one.  since  a  snowsllde  in  such  a  case 
was  an  Inevitable  accident.  Denver, 
etc,  R,  Co,  V.  Andrews,  11  Colo.  A. 
204.  53  P  618. 

91.  Ala. — Alabama  Western  R-  Co. 
V,  Walker.  113  Ala.  267.  22  S  182, 

Mass. — Gibson  v.  International 
Trust  Co.,  177  Mass.  100.  68  NE  278. 
62  LRA  928. 


For  later  oases,  4evelopia«Bta  and  ohangM  In  the  law  see  cumulative  Annotations,  same  title, 
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degree  of  care  and  foresight  required  of  carriers 
of  passengers  the  cause  of  the  aciudent  could  have 
been  foreseen  and  the  resalt  thereof  avoided,  the 
carrier  will  be  liable.''  The  negligence  of  the  car- 
rier in  such  case,  however,  must  be  proximate  and 
not  remote  as  connected  with  the  accident;*"  but 
it  has  been  held  that  the  carrier  is  liable,  although 
the  immediate  cause  of  the  accident  is  an  act  of 
€k>d,  if  the  negl^ence  of  the  carrier  oononrs  in 
any  degree  in  causing  the  injuries." 

Extreme  weather  conditions.  A  carrier  is  not 
guilty  of  such  culpable  negligence  as  will  make  it 
liable  in  damages,  if  it  fails  to  provide  against 
extraordinary  and  unprecedented  storms,  floods,  or 


other  extreme  weather  conditions  which  cannot  be 
reasonably  anticipated  by  that  degree  of  skill  and- 
experience  required  in  the  prudent  construction  or 
operation  of  the  road.**  In  such  cases  the  injury 
cannot  be  held  to  be  attributable  to  any  fault  or 
negligence  of  the  company;  it  results  from  inev- 
itable accident  —  vis  major  —  the  act  of  God."  But 
a  railroad  company  is  bound  so  to  construct  its  road 
that  it  will  be  capable  of  resisting  all  extremes  of 
weather  which,  in  the  climate  through  which  the 
line  runs,  might  reasonably  be  expected,  although 
perhaps  rarely,  to  occur,  and  is  liable  for  an  acci- 
dent caused  by  its  failure  so  to  do;"  and  it  will  also 
be  liable  if  its  n^ligence  in  operating  its  road  con- 


N.  C. — Pruett  v.  Southern  R.  Co., 
164  N.  C.  3,  80  66.  49  LRANS  810 
and  note.  AnnCaslSlSD  fi4  and  note. 

Pa. — Wood  V.  Chester  Tract.  Co.. 
36  Pa.  Super.  488. 

R,  T, — Moore  V.  Woonsocket  St.  R. 
Co.,  9i  A  980. 

Protection  ttgtlaiMt  ImJozlM  from 
third  pamoni  see  supra  t  1334. 

93.  U.  S. — Gleeson  v.  Virginia 
Midland  R.  Co.,  140  U.  S.  435.  11  SCt 
869,  35  ed.  458;  Ladd  v.  Poster,  31 
Fed.  827,  12  Sawy.  547. 

D.  C— Kiffht  V.  Metropolitan  R, 
Co.,  21  App.  494. 

111. — Sandy  v.  Lake  Street  El.  R. 
Co.,  23S  in.  194,  85  NK  300  [all  137 
III.  A.  244]. 

Ind.— Indianapolis  St.  R.  Co.  v. 
Schmidt,  163  Ind.  360.  71  NE  201. 

Md. — Western  Maryland  R-  Co.  t. 
Shivers,  101  Md.  391,  61  A  618. 

Mo. — Ellet  V.  St.  Louis,  etc.,  R. 
Co.,  76  Mo.  E18;  Ward  v.  Kansas  City 
Southern  R.  Co.,  189  Mo.  A.  SOS,  17B 
6W  296. 

3.  C — ^Black  V.  Charleston,  etc.,  R. 
Co.,  87  8.  C.  241,  69  SB  230,  81  LRA 
N8  1184. 

Tenn. — Illinois  Cent.  R.  Co.  v. 
Kuhn,  107  Tenn.  106.  64  SW  202. 

Tex. — Texas,  etc..  R.  Co.  v.  Barron, 
78  Tex.  421,  14  SW  898:  Missouri 
Pac.  B.  Co.  V.  Mitchell,  7i  Tax.  171, 
10  SW  411:  Missouri  ttx.  R.  Co.  v. 
Johnson,  72  Tex.  95,  10  8W  32S;  Chl- 
caKO,  etc.,  R.  Co.  v.  Cain,  37  Tex. 
CiT.  A.  631,  84  SW  682;  Missouri, 
etc..  R.  Co.  V.  Davidson.  25  Tex.  Civ. 
A.  134,  60  SW  278;  Gulf,  etc.,  B.  Co. 
V.  Bell.  24  Tex.  Civ.  A.  S79,  68  SW 
614. 

[a]     Aots     Of  emVlorswi. — The 

wrongful  act.  neglect,  or  default  of 
the  employees  of  a  carrier  cannot  be 
treated  as  a  vis  major  for  which  the 
carrier  is  not  responsibltt  in  case  of 
a  resulting  Injury  to  a  passenger. 
Western  Maryland  R.  Co.  v.  Shivers. 
101  Md.  391,  61  A  618. 

[fa]  A&  mat  of  Ood  will  not  sxonse 
a  carrier  from  liability  Imposed  by 
law,  unless  the  Injury  could  not  have 
been  prevented  by  any  reasonable 
foresight  or  care.  Black  v.  Charles- 
ton, etc..  R.  Co.,  87  S.  C.  241,  69  SE 
230.  31  LRANS  1184. 

[c]  Stone  on  traofc. — A  street  rail- 
road company  la  not  free  from  lia- 
bility for  an  accident  to  a  car,  caused 
by  a  stone  on  the  track,  unless  It 
exercised  the  requisite  care  in  run- 
ning its  car  and  avoiding  the  danger 
caused  by  the  presence  of  the  stone. 
Indianapolis  St.  R.  Co.  v.  Schmidt, 
163  Ind.  360,  71  NE  201. 

93.  Klght  V.  MetropollUn  R.  Co., 
24  App.  (D.  C.)  494;  Sawyer  v.  Han- 
nibal, etc,  R.  Co.,  37  Mo.  240,  90 
AmD  382;  Gillespie  v.  St.  Louis,  etc.. 
R.  Co.,  6  Mo.  A.  654;  McClary  v. 
Sioux  City,  etc.,  R.  Co..  3  Nebr.  44. 
19  AmR  631;  Illinois  Cent.  R.  Co.  v. 
Kuhn,  107  Tenn.  106.  64  SW  202. 

[a]  "If  tlis  accident  U  not  the 
MMMnable,  natural,  and  probahle  r*- 
■mt  of  the  situation,  which  ought  to 
have  been  foreseen  by  the  company 
in  the  exercise  of  that  degree  of 
care  exacted  from  a  carrier  of  pas- 
sengers, the  company  is  not  liable." 
Klght  V.  Metropolitan  R.  Co.,  21  App. 
(D.  C.)  494.  510. 

[b]  If  the  aoeldmt  Is  due  to  the 
mn  of  tts  pvMla  •nemj,  the  carrier 


will  not  be  liable  If  it  has  used  such 
care  and  diligence  to  avoid  It  as  a 
very  prudent  and  careful  person 
would  have  exercised  under  the  cir- 
cumstances. Sawyer  v.  Hannibal, 
etc.,  R.  Co.,  37  Mo.  240,  90  AmD  382. 

Proximate  oMUM  gWfcSnilly  see  in- 
fra t  1392. 

94.  Sandy  v.  Lake  Street  El.  R. 
Co.,  235  111.  194.  85  NE  SOO  [alt  137 
111.  A.  244];  Chicago,  etc.,  R.  Co.  v. 
Cain,  37  Tex.  Civ.  A.  631.  84  SW  682; 
Topninir  V.  Great  Northern  R,  Co., 
81  Wash.  166,  142  P  425,  LRA1916P 
1174. 

96.  Cal. — Morris  v.  Southern  Pac. 
Co.,  168  Cal.  485,  J43  P  708  (un- 
precented  flood  undermining  track). 

Me. — Libby  v.  Maine  Cent.  R.  Co., 
85  Me.  34.  26  A  943.  20  LRA  812. 

Mo. — Hurck  v.  Missouri  Pac,  R. 
Co.,  252  Mo.  39,  158  SW  581;  McPher- 
son  V.  St.  Louis,  etc.,  R.  Co.,  97  Mo, 
258,  10  SW  846;  Ellet  v.  St.  Louis, 
etc.,  R.  Co.,  76  Mo.  518. 

N.  Y. — McPadden  v.  New  York 
Cent.  R.  Co.,  44  N.  Y.  478.  4  AmR 
705  jrev  47  Barb.  247];  Connelly  v. 
Manhattan  R.  Co..  68  Hun  456,  23 
NYS  88  [rev  on  other  grounds  142 
N.  Y.  377,  37  NE  462]. 

Tex. — Missouri  Pac.  R.  Co.  v. 
Mitchell,  72  Tex.  171,  10  SW  411; 
Missouri  Pac.  B.  Co.  v.  Johnson,  72 
Tex.  95,  10  SW  326;  International, 
etc.,  R.  Co.  v.  Ralloren,  63  Tex.  46, 
37  AmR  744. 

Eng.— Withers  v.  Great  Northern 
R.  Co.,  1  F.  ft  F.  165. 

Can. — Canadian  Pac.  R.  Co.  v. 
Challfoux,  22  Can.  S.  C.  721. 

[a]  "Th«  test  of  UaUUty  Is  not 
whether  the  company  used  such  par- 
ticular foresight  as  Is  evident,  axter 
the  accident  nappened,  might  have 
averted  it  had  the  danger  been 
known,  but  whether  It  used  that  de- 
gree of  care  and  prudence  which 
very  cautious  and  prudent  persons 
would  have  used  under  apparent  cir- 
cumstances of  the  case  to  prevent 
the  accident,  without  reasonable 
knowledge  that  It  was  likely  to  oc- 
cur. Bowen  V.  New  York  Cent  R. 
Co.,  18  N.  T.  408,  72  AmD  629.  In 
such  case,'  says  Bramwell,  B.,  In 
Cornman  v.  Kastem  Counties  R,  Co., 
4  H.  &  N.  781,  157  Reprint  1050,  'it 
is  always  a  question  whether  the 
mischlex  could  nave  been  reasonably 
foreseen.  Nothing  Is  so  easy  as  to 
be  wise  after  the  event.' "  Libby  v. 
Maine  Cent.  R.  Co.,  85  Me;  84,  4*.  26 
A  943,  20  LRA  812. 

[b]  Bromn  ralL— a)  A  railroad 
company  Is. not  liable  for  injuries  to 
a  passenger  caused  by  the  breaking 
of  a  rail  from  unusual  and  un- 
precedented weather  conditions,  un- 
der circumstances  which  could  not 
have  been  anticipated  or  provided 
against.  McPadden  v.  New  York 
Cent.  R.  Co.,  44  N.  Y.  478,  4  AmR  705 

K!v  47  Barb.  2471;  Missouri  Pac.  R. 
.  V.  Mitctoell.  72  Tex.  171.  10  SW 
411;  Canadian  Pac.  R.  Co.  v.  Chali- 
foux.  22  Can.  S.  C.  721  (holding  that, 
where  the  breaking  of  a  rail  Is  due  to 
the  severity  of  the  climate,  and  the 
suddenly  great  variation  of  the  de- 
grees of  temperature  and  not  to  any 
want  of  care  or  skill  on  the  part  of 
the  company  In  the  selection,  test- 
ing, and  laying  and  use  of  such  rail, 
the  company  is  not  liable  for  the  de- 


railment of  a  train  through  the 
breaking  of  such  rail).  (2)  Where 
the  break  "was  a  sudden  fracture 
brought  about  by  cold  weather, 
which  the  company  did  not  have 
time  to  discover,  and  If  defects  In 
Che  track  did  not  contribute  to  It, 
then  the  company  was  not  liable — ■ 
provided  the  rail  before  the  acci- 
dent was  such  es  a  person  of  com- 
petent skill  might  reasonably  pre- 
sume upon  Inspection  to  be  free  from 
liability  to  such  fracture,"  Missouri 
Pac.  R.  Co.  v.  Johnson,  72  Tex.  9B, 
102.  10  SW  325. 

98.  Libby  v.  Maine  Cent.  R.  Co., 
85  Me.  84.  42.  26  A  943.  20  LRA  812: 
Gillespie  v.  St.  Louis,  etc..  R.  Co..  8 
Mo.  A.  554;  Galveston,  etc,  R.  Co. 
V.  Crier,  46  Tex.  Civ.  A.  484,  lOO  SW 
1177. 

"A  company  would  not  be  guilty 
of  such  culpable  negligence  as  to 
make  it  liable  in  damages.  If  It 
failed  to  provide  against  such  ex- 
traordinary and  unprecedented 
storms,  floods  or  other  inevitable 
casualties  caused  by  the  hidden 
forces  of  nature,  unknown  to  com- 
mon experience,  and  which  could  not 
have  been  reasonably  anticipated  by 
that  degree  of  engineering  skill  and 
experience  required  In  the  prudent 
construction  of  such  railroad.  In 
such  case  the  injury  cannot  be  held 
to  be  attributable  to  any  fault  or 
negl  igence  of  the  company ;  it  re- 
sults from  Inevitable  accident — vis 
major — the  act  of  God."  Libby  v. 
Maine  Cent.  R.  Co.,  supra. 

[a]  A  cyclone  which  lifts  a  train 
from  the  track  and  wrecks  It  Is  an 
act  of  God,  for  which  the  carrier  is 
not  liable  to  a  passenger  who  is  in- 
jured. Galveston,  etc.,  R.  Co.  v. 
Crier,  45  Tex.  Civ.  A,  434,  100  SW 
1177. 

97.  Ky. — LouIavIUe,  etc.,  B.  Co.  v. 
Peck,  152  Ky.  fi,  163  SW  39,  49  LRA 
NS  198. 

Me. — Libby  v.  Maine  Cent.  R.  Co., 
85  Me,  34,  26  A  943,  20  LRA  S12, 

Mo. — Mcpherson  v.  St.  Louis,  etc., 
B.  Co.,  97  Mo.  263,  10  SW  846. 

Tex. — Missouri  Pac.  B.  Co.  v.  John- 
son, 72  Tex.  96.  10  SW  325;  Gulf, 
etc.,  B.  Co.  v.  Pomeroy,  67  Tex.  498, 
3  SW  722;  International,  etc.,  R.  Co. 
V.  Halloren,  63  Tex.  46,  37  AmR  744 
and  note. 

Eng. — Great  Western  B.  Co.  v. 
Pawcett,  1  Moore  P.  C.  N.  S.  101,  16 
Reprint  640. 

[a]  Bnokllng  of  raUa  dne  to  lie»t 
expansion  in  warm  weather  is  not  an 
unavoidable  accident,  so  as  to  relieve 
the  carrier  from  liability  for  Injuries 
to  a  passenger.  Chesapeake,  etc.,  B. 
Co.  V.  Burke.  147  Ky.  694,  146  SW 
370,  AnnCasl918D  208  and  note. 

[b]  Washout. — Where  a  paasenMr 
was  Injured  by  the  derailment  of  a 
train  by  a  washout  from  an  unpre- 
cedented rainfall,  the  carrier  was  lia- 
ble, where  there  was  evidence  that  It 
was  negligent  In  failing  to  provide 
sufficient  openings  for  .surface  water 
through  its  embankment  at  the  point 
in  question.  In  this  case  the  court 
said:  "The  time,  volume,  or  inten- 
sity of  the  rainfall  was  not  within 
the  control  of  appellant.  But,  it 
knew  of  the  existence  of  this  vast 
watershed  near  wliere  ,U>i.a.  WT^cK  oc- 
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cms  with  the  weather  conditions  in  eansing  the 
aoeident.*" 

[$  1336]  E.  Dittjr  to  Wan  PasMiger  as  to 
Dancer."*  The  carrier  owes  to  the  pasBei^;er  the 
duty  of  protection  during  transportation  in  order 
that,  while  on  the  carrier's  premises  and  in  its 
vehicles,  he  may  enjoy  eomfoxt,  peace,  and  safety. 
This  duty  of  care  involves  warning  of  danger  so 
far  as  snoh  warning  may  enable  the  passenger  to 
protect  himself  against  an  injury  which  might  be 
anticipated  in  the  exercise  of  a  high  d^^ree  of  care 
uid  foresight,  and  the  carrier  will  be  liable  for  an 
injury  which  might  have  been  avoided  if  due  warn- 
ing had  been  given.^  Thus  the  employees  in  ehai^ 
of  the  train  or  car  should  notify  passengers  of  any 
danger  which  may  be  apprehended  or  foreseen  with 
reference  to  the  place  of  riding,  or  of  any  other 
peril  to  which  they  are  subjected,  and,  where  a  pas- 
senger is  in  a  position  rendering  him  liable  to  be 


curred;  It  knew  that  on  occasions  of 
excessive  rainfalls,  water  would  col- 
lect in  this  narrow  creek  adjacent 
to  Its  rf^ht  of  way;  It  knew  that  in- 
jury to  its  roadbed  and  tracks  would 
be  probable,  if  not  Inevitable,  unless 
the  outlets  for  this  water,  whether 
natural  or  artificial,  were  sufficient 
to  carry  It  off.  It  was  inbumbent 
upon  it  to  exercise  that  degree  of 
prudence  to  foresee,  and  use  such 
reasonable  means  to  prevent,  injury 
to  its  roadbed  and  tracks  from  the 
water,  as  an  ordinary  prudent  person 
would  exercise  and  use  under  sim- 
ilar circumstances.  This  foresight 
and  means  of  prevention  of  injury 
are  not  such  as  would  be  suggested 
after  the  happening  of  the  accident, 
but  only  such  as  would  be  suggested 
to  the  mind  of  a  very  cautious  man, 
who  Is  without  reasonable  knowledge 
that  the  accident  Is  likely  to  occur." 
Louisville,  etc.  R  Co.  v.  Peck.  152 
Ky.  6,  10,  Iti  SW  $9,  49  LRANS  198 
and  note. 

M.  Illinois  Cent.  R.  Co.  v.  Kuhn. 
107  Tenn.  106,  04  8W  202;  Chicago, 
etc.,  R.  Co.  v.  Cain,  97  Tex.  CW.  A. 
531,  84  8W  682:  Gulf,  etc.,  R.  Co.  v. 
Bell,  84  Tex.  Civ,  A.  B79,  B8  SW  614. 

[a]  When  »  tfaepliif  ear  was 
ovarnumea  and  a  passencer  injured 
owing'  to  the  defective  condition  of  a 
culvert  and  embankment,  and  the 
railroad  company  attempted  to  show 
that  the  detects  were  caused  by  an 
unprecedented  rain,  it  was  incumbent 
on  It  to  Bhow'  not  only  that  the  de- 
railment resulted  from  an  unpre- 
cedented rain  as  a  proximate  cause, 
but  that  It  was  free  from  proximate 
negligence  In  connection  with  the 
condition  and  capacity  of  the  culvert, 
track,  and  roadbed,  and  In  the  equip- 
ment and  operation  of  the  train, 
Illinois  Cent.  R.  Co.  v.  Kuhn,  197 
Tenn.  106.  64  SW  202. 

M.  tb.  aUfflittBr  fMm  or  %oartH»g 
oar  see  infra  |  1949. 

In  Bllghtlnr  o&  stEwet  see  Infra  | 
13S8 

1."  U.  S. — Southern  Pac  R.  Co.  v. 
Tarln.  108  Fed.  784,  47  CCA  648,  54 
LJIA  240. 

Cal. — Dinnigan  v.  Peterson,  8  Cat. 
A.  764.  87  P  218. 

Ind. — Terre  Haute  Electric  R.  Co. 
V.  Lauer.  21  Ind.  A.  466,  52  NE  703. 

La. — Sullivan  v.  Vicksburg.  etc., 
R.  Co..  39  La.  Ann.  800,  2  8  £86.  4 
AmSR  239;  Moses  v.  Louisville,  etc., 
R.  Co.,  39  La.  Ann.  649.  2  S  667.  4 
AmSR  231;  Summera  v.  Crescent  City 
R.  Co.,  34  La,  Ann.  139,  44  AmR  419, 

Minn. — Rested  v.  Great  Northern 
R.  Co..  76  Minn.  123,  78  NW  971. 

Mo. — Gage  v.  St.  Louis  Transit  Co., 
211  Mo.  139,  109  SW  13. 

N.  J. — Whalen  v.  Consolidated 
Tract.  Co.,  61  N.  J.  L.  606.  40  A  6*5. 
68  AmSR  723.  41  LRA  836;  Camden-, 
etc..  R.  Co.  V.  Toung,  60  N.  J.  L.  193, 
37  A  1013. 

N.  T. — Tietr  v.  International  R. 
Co..  186  N.  T.  347,  78  NE  1083,  10 


w{i« 


LRANS  367,  9  AnnCas  1020. 

N.  C. — Ray  v.  Aberdeen,  etc.,  R. 
Co.,  141  N.  C.  84.  52  8E  622. 

Tex. — Cruseturner  v.  International, 
etc.,  R.  Co.,  38  Tex.  Civ.  A.  466,  86 
SW  778, 

[a]  Saugen  arlslaig  fvou  onnraal 
eonditlonsj— 1 1  is  the  duty  of  a  car- 
rier to  warn  its  passengers  of  dan- 
gers that  arise  from  extraordinary 
or  unusual  conditions  which  have 
been  brought  about  by  the  acts  of 
the  carrier,  especially  where  such 
dangers  are  not  known  to  the  pas- 
sengers, but  are  known  to  the  car- 
rier or  its  agents.  Sullivan  v.  Vicks- 
burg, etc..  R.  Co..  39  La.  Ann.  800.  2 
S  686,  4  AmSR  239;  Moses  v.  Louis- 
ville, etc.,  R.  Co.,  89  La.  Ann.  649,  2 

5  567,  4  AmSR  231;  Summera  v. 
Crescent  City  R.  Co.,  84  Ia.  Ann.  129, 
44  AmR  419. 

b]  ■ufioleaejr  of  warning, — 
ere,  by  reason  of  running  a  train 
too  near  a  washout,  the  engine  and 
some  of  the  cars  were  overturned, 
leaving  the  car  In  which  plaintiff  was 
a  passenger  In  a  situation  of  dan- 
ger, and  the  passengers  In  the  car 
were  told  to  get  out,  but  plaintiff, 
who  did  not  understand  English,  re- 
mained In  the  car,  and  no  further 
effort  was  made  to  remove  her,  a 
verdict  for  plalntiff^  waa  property  di- 
rected. Southern  Fac.  R.  Co.  v. 
Tarin,  108  Fed.  784,  47  CCA  618,  64 
LRA  240. 

a.  U.  8. — ^Behrms  v.  The  Fumes- 
sla,  35  Fed.  798. 

Ala, — Thompson  t.  Dunoan,  76  Ala. 
884. 

Conn. — Rosenthal  t.  New  York, 
etc.,  R  Co.,  88  Conn.  65,  89  A  888,  51 
LRANS  775;  Hinckley  v.  Danbury, 
81  Conn.  241,  70  A  S9(j. 

111.— Chicago  City  R.  Co.  v.  Hc- 
Caughna,  21^  111.  202,  74  NE  819  [aft 
117  III.  A.  5381:  Lake  Shore,  etc.,  R. 
Co.  V.  Brown,  123  111.  162.  14  NG  197. 

6  AmSR  610;  Gorman  v.  South  Side 
m.  R.  Co..  191  111.  A.  471. 

Ky. — Kentucky  Cent.  R  Co.  v. 
Thomas.  79  Ky.  160,  21  KyL  114,  42 
AmR  208. 

Minn. — McLean  v.  Burbank,  11 
Minn.  277. 

Mont. — Prevlslch  v.  Butte  Electric 
R.  Co..  47  Mont.  170,  131  P  26. 

N.  T. — Craighead  v.  Brooklyn  City 
R.  Co..  128  N.  Y.  391.  25  NB  387; 
Edwards  v.  New  Jersey,  etc.,  R.,  etc., 
Co.,  144  App.  Div.  664,  129  NYS  717. 

Oh, — Lake  Shore,  etc.,  R.  Co,  v. 
Salzman,  52  Oh.  St.  558,  40  NB  891. 
49  AmR  746.  31  LRA  261. 

Utah, — Nelson  v.  Southern  Pae. 
COj_18  Utah  244.  65  P  364. 

Wash. — Washington  v.  Spokane  St. 
R.  Co.,  13  Wash.  9,  42  P  628. 

Wis. — ToUeman  v.  Sheboygan 
Light,  etc..  Co.,  148  Wis.  197,  134 
NW  406. 

[a]  ZUiuitratlons^(l)  Where  the 
conductor  of  a  street  car  knew  that 
the  car  would  swing  around  a  corner, 
and  knew  that  it  was  near  the  corner 


injured  by  a  ear  on  an  adjacent  track^  it  is  the  dufy 
of  the  conductor  or  other  emplcrjree  who  has  knowl- 
edge of  the  passenger's  dangerous  position,  and 
that  he  is  oblivious  of  such  danger,  to  warn  him 
thereof.'  There  is  no  duty,  however,  to  warn  a 
passenger  of  bis  danger  where  the  conditions  whieh 
constitute  the  danger  are  as  observable  by  him  and 
apparently  as  obvious  to  him  as  to  the  employees 
of  the  carrier;'  and  where  a  passenger  remains  on 
the  running  board  without  «iy  necessity  for  doing 
so,  there  is  no  duty  to  warn  him  of  the  unger  from 
jolts  or  lurches  incident  to  the  ordinary  motion  of 
the  car  when  passing  over  switches  or  around 
curves.'  It  may  also  1^  n^ligence  unduly  to  alarm 
a  passenger  by  unnecessary  signals  or  warnings  as 
to  danger,  whereby  he  is  induced  to  act  in  such  a 
way  as  to  be  injured;"  but  the  usual  signals  or 
warnings  required  in  the  operation  of  the  train  or 
car  with  reference  to  those  not  passengers  will  not 

when  he  told  a  passenger  to  walk 
through  the  car  so  aa  to  obtain  a 
seat  in  another  car.  It  waa  his  duty 
to  inform  the  passenger  of  the  dan- 
ger of  the  car  making  the  turn,  or  to 
so  control  the  ear  that  there  would 
be  no  danger  in  the  passenger  pass- 
ing from  one  car  to  the  other,  Chi- 
cago City  R.  Co.  v.  McCaughna.  216 
III.  202,  74  NE  819  [aff  117  111.  A. 
6381.  (2 )  A  rail  road  company  is 
negligent  as  against  a  stockman 
traveling  with  hla  stock,  who  was 
accustomed  to  paas  over  the  tops  of 
the  cars,  in  failing  to  give  notice  of 
the  train's  approach  to  Its  snow- 
sheds,  which  were  so  low  that  one 
could  not  pass  over  the  ton  of  a 
refrigerator  car  safely.  Nelson  v. 
Southern  Pac.  Co.,  IB  Utah  244,  65  P 
364. 

3.  Gage  v.  St,  Louis  Transit  Co., 
211  Mo.  139,  109  SW  13. 

PaMennrs  iKwrdtng  or  allslLtlsg 
from  vAlols  see  Infra  tl  1349;  1361. 

4.  Ind. — Pere  Marquette  R.  Co.  v. 
Strange,  171  Ind.  160.  84  NB  819,  85 
NE  1026,  20  LRANS  1041. 

Ky. — Louisville,  etc.,  R.  Co.  v.  Rom- 
mele,  162  Ky.  719,  141  SW  16;  nii- 
nola  Cant.  R  Co.  v.  Proctor,  122  Ky. 
92,  89  SW  714,  88  KyL  698. 

Mass. — ^Hilbom  v.  Boston,  etc.,  R. 
Co.,  191  Mass.  14,  77  MB  646;  Falkins 
V.  Boston  E1._R  Co.,  188  Maas.  IfiS, 
74  NSi  888;  Wltherfngton  v.  Lynn, 
etc,  R  Co.,  182  Masa.  596,  66  NE  206. 

Ho. — Allen  v.  St  Louis  Transit  Ca. 
188  Uo,  411.  81  SW  1142. 

K.  Y. — Tietx  V.  International  R. 
Co.,  186  N.  Y.  847.  78  NB  1083,  10 
LRANS  867,  9  AnnCas  1020. 

5.  C. — Hunter  v,  Atlantic  Coast 
Line  R  Co.,  72  8.  C.  8S6,  SI  SB  860, 
110  AmSR  eOS. 

Wis.— Conroy  Chicago,  etCy  R 
Co.,  96  Wis.  148.  TO  NW Htf,  88  Ira 
419. 


[a]  Spae*  Tietw— a  oara. — it  is  not 

negligence  for  the  employees  of  a 
street  railroad  company  in  charge 
of  a  car  to  fail  to  give  notice  of  the 
existence  of  a  space  between  the  step 
of  a  car  and  the  platform,  or  between 
the  cars  of  an  elevated  train,  Hil- 
born  v.  Boston,  etc.,  R,  Co..  191  Mass. 
14,  77  NE  646;  Falkins  v.  Boston  EI. 
R  Co.,  188  Mass.  153,  74  NE  338. 

[b]  Ann  oatsiae  window.^ — It  is 
not  necessary  to  warn  a  passenger 
of  the  danger  Involved  In  sitting 
with  his  arm  outside  the  window. 
Kentucky  Cent.  R,  Co,  v.  Jacoby.  14 
KyL  763;  Miller  v.  St.  Louis  R  Co.. 
5  Ho.  A.  471. 

B.  Olund  V.  Worcester  Cons.  St.  R. 
Co.,  206  Maes.  644,  92  NE  720. 

e.  Chicago,  etc.,  R.  Co.  v,  James. 
(Kan.)  100  P  641:  Ephland  v.  Mis- 
souri Pac.  R.  Co,.  137  Mo.  187,  37  SW 
820,  38  SW  926,  59  AmSR  498,  35 
LRA  107;  Kreuzen  v.  Forty-Second 
St.,  etc.,  R.  Co..  13  NYS  588. 

[a]  It  Is  not  negllgenoe  for  the 
conductor  of  a  freight  train  to  in- 
form the  passengers  in  the  caboose 


For  later  ows,  davelegwatti  and  aauBiw  in  the  law  see  cumnlatlva  Annotations,  same  tltla,  p^^i^ 1^ 
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render  the  earner  liable  for  inJiuT  resulting  to  a 
passenger  who  is  alarmed  tiierehy/  The  statutory 
signals  required  where  a  train  a]^roaehes  a  station 
have  no  reference  to  the  safety  of  the  passenger 
in  connection  with  the  operation  of  the  train.' 

[$  1337]  F.  Oare  Beqiiired  and  Liabililr  aa  to 
OoluUtion  and  Use  of  Fxnnisas— 1.  In  OenaraL' 
While  a  carrier  of  passengers  is  chai^able  with 
the  highest  d^ree  of  care  in  providing  safe  ears 
and  appliances  for  the  protection  and  safety  of 
passengers  on  its  trains,"  the  highest  or  extraor- 
dinary oare  is  not  requizvd  as  to  passengers  on  the 
premises  of  the  carrier,  or  while  they  are  getting 
on  or  off  trains;  and  therefore,  as  re^Eirda  the  con- 
dition of  the  premises,  the  care  required  for  the 
protection  of  such  passengers  is  reasonable  or  ordi- 
nary care  only,^^  although  there  are  some  authori- 
ties to  the  contrary.^'  As  a  general  rule  therefore, 
with  reference  to  stations,  platforms,  approaches, 
and  the  like,  the  carrier  is  bound  only  to  exercise 
a  reasonable  degree  of  care  to  construct  and  keep 
them  in  a  reasonably  safe  condition,  and  is  liable 
for  any  injury  to  the  passenger  from  a  negligent 
failure  to  maintain  them  in  such  a  condition;"  or 
in  other  words,  the  carrier  is  reqmred  to  use  ordi- 


nary care  to  maintain  its  premises  in  such  a  reaaon- 
able  uid  suitable  condition  that  passengers  and 
others  authorized  to  use  them  may,  in  the  exercise 
of  ordinary  care,  use  them  in  safety,^*  or  such  care 
as  would  be  used  by  persons  of  oi^dinaiy  prudence 
under  like  circumstances  to  see  that  the  construc- 
tion adopted  will  render  the  premises  as  safe  as  the 
exigencies  of  its  business  will  permit  ;*°  and  if  it 
adopts  a  method  of  construction  of  a  standard  char* 
acter,  such  as  is  generally  adopted  by  other  well 
r^ulaied  carriers,"  and  exercises  reasonable  eare 
to  keep  the  premises  in  repair,*^  its  duty  is  suf- 
ficiently performed.  It  is  not  required  to.  furnish 
safe  or  absolutely  safe  premises,^  or  premises  as 
safe  as  possible.^' 

To  wnat  premises  dniy  extends.  The  duty  of 
keeping  the  premises  in  a  reasonably  safe  condition 
extends  to  all  parts  of  the  premises  and  approaches 
thereto  to  which  the  public  does  or  will  naturally 
resort,'"  and  to  all  parts  of  the  station  grounds 
reasonably  near  to  the  platforms  where  passengers 
will  naturally  or  ordinarily  go  to  board  cars  or 
after  alightii^;"  but  it  does  not  extend  to  a  portion 
of  the  grounds  where  passengers  properly  have  no 
occasion  to  go,"  such  as  a  portion  of  the  carrier's 


of  a  Are  on  the  train,  or  to  give  the 
Information  without  any  accompany- 
IniT  assurance  that  there  la  no  Im- 
mediate daneer.  or  to  make  the  an* 
nouncement  In  a  loud  voice  and  In  a 
manner  deemed  to  show  excitement, 
so  as  to  entitle  a  passenger  to  re- 
cover who,  becoming  alarmed,  runs 
to  the  rear  platform  to  see  where 
the  Are  Is  and  Is  thrown  therefrom, 
on  the  train  belnc  suddenly  stopped. 
Chicago,  etc.,  R.  Co.  v.  James,  (Kan.) 
100  P  641. 

7.  Chicago,  etc.,  R.  Co.  v.  Felton. 
126  111.  458.  17  NE  766  [rev  24  111. 
A.  376];  Kleiber  v.  People's  R.  Co.. 
107  Mo.  240.  17  SW  946,  14  LRA  613. 

e.  Alabama  Oreat  Southern  R. 
Co.  V.  Hawk.  72  Ala.  112-  Louisville, 
etc.,  R.  Co.  V.  McKenna,  7  Lea  (Tenn.) 
213. 

a.  UaUU^  as  to  persou  aooom- 
paajrlur  passsngei^  see  Infra  I  1347. 

10.  Glenn  v.  Lake  Erie,  etc.,  R. 
Co.,  <Ind.  A.)  73  NE  861.  See  gener- 
ally   supra    II     1295,    1300;  Infra 

11  1371-1378. 

11.  St.  Iiouts,  etc.,  R.  Co,  v. 
Hutchinson,  101  Ark.  424,  142  SW 
527;  Crowe  v.  Michigan  Cnit.  R.  Co.. 
142  Mich.  182,  106  295:  Lafltin 
V.  Buffalo,  etc.,  R.  Co..  106  N.  T.  126, 

12  NE  69».  60  AmR  iii. 

Oar*  rarriag  aceordiar  to  time  and 
VSaoa  see  generally  supnt  |  120O. 

18.  Schlndler  v.  Illinois  Cent.  R. 
Co..  178  III.  A.  229:  Merrill  v.  Michi- 
gan Cent.  R.  Co..  168  111.  A.  38:  Johns 
V.  Charlotte,  etc.,  R.  Co..  89  8.  -  C. 
162.  17  SB  698,  89  AmSR  709.  20 
LRA  520  and  note;  Oulf,  etc.,  R.  Co. 
V.  Butcher.  82  Tex.  209,  18  SW  683; 
Missouri  Pac.  R  Co.  v,  Wortham.  73 
Tex.  26,  10  SW  741,  2  LRA  368;  Mis- 
souri, etc..  R.  Co.  V.  Harrison.  66 
Tex.  Civ.  A.  17.  120  SW  264. 

OaM  TarylBff  aeoordlng  to  time  and 
jflMiom  see  generally  supra  i  1300. 

13.  Ala. — ^Alabama  Oreat  South- 
ern R.  Co.  v.  Arnold,  84  Ala.  159,  4 
8  »B9.  6  AmSR  864. 

Ark. — St.  Louis,  etc..  R.  Co.  v. 
Duncan,  119  Ark.  287,  177  SW  1132: 
St.  IiOUls.  etc.,  R.  Co.  v.  Woods,  96 
Ark.  811,  121  SW  869,  82  LRANS 
865  and  note;  St.  Louis,  etc.,  R.  Co. 
V.  Caldwell,  98  Ark.  286,  124  SW 
1084. 

Cal. — ^Falls  v.  San  Francisco,  etc., 
R.  Oo^,  97  Oal.  114,  21  P  901. 

Ghk — Southern  R.  Co.  v.  Reeves, 
116  Ga.  748.  42  8E  1016;  Bunkley  v. 
Central  of  Georgia  R.  Co.,  16  Oa.  A. 
92,  82  SE  68S. 

111. — Chican,  etc,  R.  Co.  v.  Scates, 
90  IlL  688:  Chicago,  etc.,  R.  Co.  v. 
Stewart,  7?  111.  A.  66:  Oitcago,  etc, 
R.  Co.  V.  Mahara,  47  111.  A.  208. 

Ind. — Pennsylvania  Co.  v.  Marlon, 


104  Ind.  239,  3  NE  8?4:  Glenn  v. 
Lake  Erie,  etc.,  R.  Co.,  (A.)  78  NE 
861. 

Iowa. — HIatt  v.  Des  Moines,  etc., 
R.  Co.,  96  Iowa  169.  64  NW  766. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Hobbs.  1S5  Ky.  130.  159  SW  682.  47 
LRANS  1149;  Cincinnati,  etc.,  R.  Co. 
V.  Giboney,  124  Ky.  806,  100  SW  216, 
30  KyL  1005;  Louisville,  etc.,  R.  Co. 
V.  Rlcketts.  37  SW  962.  18  KyL  687. 

Me. — Rodick  V.  Maine  Cent.  R.  Co., 
109  Me.  530.  85  A  41;  Bacon  v.  Casco 
Bay  Steamboat  Co.,  90  Me.  46,  87  A 
328. 

Mass. — Keefe  v.  Boston,  etc.,  R. 
Co.,  142  Maas.  251,  7  NB  874. 

Mich. — Crowe  v.  Michigan  Cent.  R. 
Co.,  142  Mich.  692,  696,  106  NW  395 
[olt  Cycl. 

Mo. — Robertson  v.  Wabash  R.  Co., 
162  Mo.  382,  63  SW  1082;  Munro  v. 
SL  LouLs,  eta,  R.  Co.,  166  Mo.  A. 
710,  136  SW  1016. 

N.  H. — HiU  V.  Boston,  etc,  R.  Co., 
77  N.  H.  161.  89  A  482.  AnnCasl914C 
714. 

N.  J. — Fell  V.  West  Jersey,  etc.,  R. 
Co..  77  ]fl.  J.  L.  602.  72  A  362. 

N.  T.— Kelly  v.  ManhatUn  R.  Co., 
112  N.  T.  443,  20  NE  383,  3  LRA  74: 
Ktrby  v.  Delaware,  etc..  Canal  Co.,  20 
App.  Dlv.  473,  46  NYS  777;  Foley  v. 
Manhattan  El.  R.  Co.,  89  Hun  606, 
mem,  34  NYS  1050. 

N.  C. — Stockes  V.  Suffolk,  etc.,  R. 
Co..  107  N.  C.  178.  11  SE  991. 

Tex. — Smtth  v.  Texas,  etc.,  R.  Co.. 
2  Tex.  Unrep.  Cas.  329;  Trinity,  etc, 
R.  Co.  V.  O'Brien.  18  Tex.  Civ.  A. 
690.  46  SW  389. 

Wis. — Bates  v.  Chicago,  etc..  R. 
Co.,  140  Wis.  236.  122  NW  746,  183 
AmSR  1069. 

14.  Lauterer  v.  Manhattan  R.  Co., 
128  Fed.  540,  63  CCA  38;  Woodbury 
V.  Maine  Cent.  R.  Co.,  110  He.  224. 
85  A  763.  43  LRANS  682;  Rodick  v. 
Maine  Cent.  R.  Co..  109  Me.  630.  86 
A  41;  Trinity,  etc,  R.  Co,  v.  O'Brien, 
18  Tex.  Civ.  A.  690,  46  SW  389;  Reed 
V.  Axtell,  84  Va.  231,  4  SE  68f.  See 
also  Infra  I  1388  et  seq. 

18.  Fell  V.  West  Jersey,  etc,  R. 
CO.,  77  N.  J.  U  602,  72  A  862. 

19.  Fell  V.  West  Jersey,  etc,  R. 
Co.,  77  N.  J.  L.  602,  72  A  rf62. 

[a]  Btandaxd.  appllaness. ' '  The 
duty  of  a  carrier  to  care  for  the 
safety  of  Its  passengers,  so  far  as 
the  furnishing  of  appUanoes  Is  con- 
cerned, la  fully  performed  when  the 
appliances  furnished  are  of  a  stand- 
ard character  and  In  proper  repair, 
and  it  Is  not  obliged  to  call  passen- 
gers' attention  to  the  method  of  con- 
struction of  platforms,  stations,  or 
other  appliances,  provided  the  method 
Is  that  generally  adopted  by  other 


well  regulated  carriers.  Feil  v.  West 
Jensey,  etc.  R.  Co..  77  N.  J.  L.  502. 
72  A  362. 

17.  Fell  v.  West  Jersey,  etc..  R. 
Co..  77  N.  J.  L.  602,  72  A  362. 

18.  Texas,  etc,  R.  Co.  v.  Woods. 
15  Tex.  Civ.  A.  612,  40  SW  846;  Gulf, 
etc.,  R.  Co.  V.  Gross,  (Tex.  Civ.  A.) 
21  SW  186. 

19.  Flnseth  v.  Suburban  R.  Co.,  32 
Or.  1,  61  P  84.  39  LRA  517. 

ao.  Ala.— Alabama  Oreat  South- 
ern R.  Co.  v.  Godfrey,  156  Ala.  202. 
47  S  186.  130  AmSR  76. 

Ark. — St.  Louis,  etc.  R.  Co.  v. 
Grlder.  110  Ark.  437.  161  SW  1032; 
Arkansas,  etc.  R.  Co.  v.  Robinson, 
96  Ark.  32,  130  SW  536;  St.  Louis, 
etc.,  R.  Co.  V.  Caldwell,  93  Ark.  286. 
124  SW  1034. 

Fla. — Johnson  v.  Florida  East 
Coast  R  Co..  66  Fla.  415.  63  S  713, 
50  LRANS  561,  AnnCaal916C  1210. 

Ind. — Louisville,  etc,  R.  Co.  v. 
Treadway,  143  Ind.  689,  40  NE  807, 
41  NE  794. 

Iowa. — Drummy  v,  Minneapolis, 
etc..  R.  Co..  153  Iowa  479,  133  NW 
666. 

Wis. — Bates  V.  Chicago,  etc,  R. 
Co..  140  Wis.  235.  122  NW  746.  133 
AmSR  1069. 

See  also  Infra  ||  1338-1346. 

[a]  The  duty  to  provide  a  safe 
l^aee  for  the  dellTory  of  baggage 
to  passengers  at  their  destination 
cannot  tM  delegated  either  to  an  em- 
ployee, or  to  an  Independent  corpo- 
ration having  charge  of  the  terminal 
station.  Johnson  v.  Florida  East 
Coast  R.  Co.,  66  Fla.  416.  63  S  713, 
60  LRANS  .661  and  note,  AnnCasl916 
C  1210  and  note. 

81.  Alabama  Great  Southern  R. 
Co.  V.  Godfrey,  166  Ala.  202,  47  S 
185,  120  AmSR  76;  St.  Louis,  etc.  R. 
Co.  V.  Orlder.  110  Ark.  437.  161  SW 
1082;  Aricansas  Midland  R.  Co.  V. 
Robinson.  96  Ark.  82,  130  SW  636: 
St.  Louis,  etc..  R.  Co.  v.  Caldwell.  98 
Ark.  286,  124  SW  1034;  San  Antonio, 
etc,  R.  Co.  V.  Turney,  33  Tex.  Clv. 
A.  626,  78  SW  256. 

[a]  Where  neesssarjr  or  vropar 
for  passenger  to  re^The  rule  of 
high  care  whltA  a  carrier  of  pas- 
sengers must  use  m  malnrtainlng  Its 
station  In  a  safe  oondltlon  for  pas- 
sengers applies  to  any  part  ox  Its 
premises  miere  by  the  acts  of  the 
carrier  It  Is  mode  necessary  or 
proper  for  the  passenger  to  go  to 
board  a  train.  San  Antonio,  etc  R. 
Co.  V.  Tumey.  33  Tex.  Clv.  A.  626. 
78  SW  256. 

SS.  AUl — ^Alabama  Oreat  Southern 
R.  Co.  V.  Godfrey,  166  Ala.  202,  47 
8  186.  130  AmSR  76. 

Ky. — Louisville,  ^etc.,    R.    Co.  v. 
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right  of  way  some  distance  from  the  station  prem- 
ises, although  the  carrier  has  acquiesced  in  its  use,^ 
or  premises  which  are  exclusively  used,  to  the  pas- 
senger's knowledge,  for  the  handling  of  freight,** 
or  to  grounds  which  are  not  owned  or  controlled 
by  the  carrier,  althoi^h  they  are  occasionally  used 
by  its  patrons.** 

[$  1338]  2.  Safe  Approaches;  Ingress  and 
Egress.^  In  general  the  requirement  is  that  the 
carrier  shall  use  reasonable  care  in  famishing  safe 
and  adequate      roaches  to  the  station,  platforms, 


and  vehicles  for  passengers  going  abroad  or  leav- 
ing the  same,^'  although  as  regards  approaches  to 
the  cars  or  trains,  it  has  been  held  that  the  carrier 
must  exercise  the  highest  degree  of  care  to  see  that 
they  are  safe.**  Where  several  ways  of  ingress  or 
egress  are  maintained,  each  must  be  kept  in  a  rea- 
sonably safe  condition." 

Approaches  provided  by  others.  This  liability  of 
the  carrier  is  applicable .  with  reference  to  ap- 
proaches provided  by  others,  but  in  general  thade 
use  of  by  passengers,  with  the  express  or  implied 


Turner,  137  Ky.  7»0,  126  SW  872, 
186  AriSR  317. 

Uo. — ^Archer  v.  Union  Pac,  R.  Co., 
110  Mo.  A.  349.  86  SW  SS4. 

8.  C. — Holcombe  r.  Southern  R.  Co., 
66  a.  C.  6,  41  SE  66. 

Tex. — Houston,  etc..  R.  Co.  v. 
Orubbs.  66  T«c.  Civ.  A.  367.  67  SW 
616. 

Va. — ^MltcdieU  V.  Southern  R.  Co., 
118  Va.  642,  68  SE  66. 


[a]  A  eantar  maintaining  telleta 
on  Ita  trains  aaA  at  a  atanon.  per- 
forms Its  duty  In  that  respect  at  that 


station,  and  It  need  not  anticipate 
that  a  passenger  will  jump  from  a 
train  in  the  dark  and  wander  about 
the  prmnlses  at  the  station  tp  a 
place  not  ordinarily  used  by  pas- 
sengrers  for  the  purpose  of  respond- 
ing to  a  call  of  nature.  Louisville, 
etc.,  R.  Co.  V,  Turner,  187  Ky.  730, 
126  SW  872,  136  AmSR  317. 

[b]  War  to  signal  towwe* — ^Where 
a  railroad  company  furnished  a  safe 
walk  to  a  idied  for  passengers  at  a 
flag  station,  it  Is  not  liable  for  de- 
fects In  the  way  leading  to  a  signal 
tower  not  designed  for  the  accom- 
modation of  passengers.  Mitchell  v. 
Southern  R.  Co.,  118  Va.  642,  88  SE 
66. 

as.  Alabama  Great  Southern  R 
Co.  V.  Qodfrey,  166  Ala.  202,  47  S 
186,  160  AmSR  76:  Fulghum  v.  At- 
lantic Coast  Une  TL  Co..  IKS  N.  C. 
665,  74  SE  684,  39  L.RAN8  668. 

[a]  A  ontvat  on  a  niain  line  of  a 
railroad  two  hundred  and  thirty-live 
yards  from  a  station  is  not  an  ap- 
proach to  the  station  platform  or  a 
portion  of  the  station  grounds 
reasonably  near  to  the  platform, 
where  passengers  will  be  likely  to 
go,  within  the  rule  requiring  a  rail- 
road to  keep  In  safe  condition  all 
portions  of  Its  station  platforms  and 
approaches  thereto  and  all  portions 
of  Its  station  grounds  reasonably 
near  thereto,  where  passengers  will 
naturally  go.  Alabama  Great  South- 
em  R.  Co.  V.  aodfrey,  156  Ala.  202, 
47  S  166,  180  AmSR  76. 

94.  Houston,  etc,  R.  Co.  v. 
Orubbs.  28  Tent.  Civ.  A.  367,  67  8W 
619. 

85.  Clyde  v.  Brooklyn  Union  EH. 
R.  Co.,  148  App.  Dlv.  706,  133  NYS  1. 
Compare  Cotant  v.  Boone,  Suburban 
R.  Co..  126  Iowa  46,  99  NW  115.  69 
LRA  982  (holding  that  a  railroad 
company  Is  liable  for  Injury  to  a  pas- 
senger from  a  defective  stile  erected 
by  a  third  pwson  to  provide  a  pas- 
sage over  a  fence  separating  the 
company's  right  of  way  from  ad- 
Joli]|ng  property  and  used  by  the 
company's  passengers  to  Its  knowl- 
edge, although  the  portion  of  the 
stile  on  which  the  Injury  occnrred 
was  on  the  adjoining  property  on 
which  the  company  had  no  right  to 
enter). 

86.  Passengeva   wing  dangVEons 

way  see  Infra  J  H92. 

87.  U.  S. — The  Anglo  Norman,  1 
P.  Cas,  No.  393,  4  Sawy.  185. 

Ala. — Waldrop  v.  Nashville,  etc., 
R,  Co.,  183  Ala.  226.  62  8  769;  Ala- 
bama Great  Southern  R.  Oo.  v.  God- 
frey, 156  Ala.  202.  47  S  185,  180 
AmSR  76. 

Ark. — St.  Louis,  etc.,  R.  Co.  v, 
Caldwell,  93  Ark.  286,  124  SW  1034. 

111. — Chicago  Terminal  Transfer  R. 
Co.  V.  Schmelllng,  197  111.  619.  61  NE 
714  [ait  99  III.  A.  6771. 

Ind. — ininota  Cent.  R.  Co.  v.  Cheek, 


462  Ind.  663,  53  NE  641;  Irf>uisvllle. 
etc.,  R.  Co.  V.  Treadway,  143  Ind. 
689.  40  NE  807.  41  NB  794. 

Ky. — Cumberland  R.  Co.  v.  Hemii- 
hlll.  169  Ky.  619,  184  SW  883:  Lrf>uls- 
vlUe.  etc.,  R.  Co.  v.  Hobbs,  165  Ky. 
130,  169  SW  682,  47  L.RANS  1149; 
Chesapeake,  etc.,  R.  Co.  v.  .Meyer. 
119  SW  188;  loulsvlUe.  etc.  R.  Co. 
V.  Keller,  104  Ky.  768,  47  SW  1072.  20 
Kyi.  967. 

lA — Abney  v.  Ixralslana,  etc.,  R 
Co.,  187  lA.  487,  68  8  678;  Penlston 
v.  Chioago,  etc,  R.  Co.,  34  1a.  Ann. 
777,  44  AmR  444. 

Mass. — I<egge  v.  New  York,  etc,  R. 
Co.,  197  Uaas.  88.  83  NE  867,  23 
LRANS  688  and  note:  Young  v.  New 
York,  etc,  R.  Co.,  171  Mafis.  83.  60 
NE  466,  41  LRA  198:  Bethmann  v. 
Old  Colony  R.  Co.,  166  Uass.  362,  29 
NB  687;  (Wnor  v.  Old  Colony,  etc, 
R.  Co.,  ioo  Haas.  208,  97  AmD  96. 

Mich. — ^Poole  V.  Consolidated  St  R. 
Co.,  100  Mich.  879,  69  NW  390,  26 
IiRA  744;  Burnham  v.  Wabash  West- 
ern R.  Co.,  91  Hlch.  623.  52  NW  14. 

Mo. — Rearden  v.  St.  Louis,  etc.,  R. 
Co.,  114  SW  961;  El(^om  v.  Missouri, 
etc..  R.  Co..  130  Mo.  676,  82  SW  993. 

N.  J. — Fielders  v.  North  Jersey  St. 
R.  Co.,  67  N.  J.  L.  76,  60  A  533  [rev 
on  other  grounds  68  N.  J.  L.  343,  63 
A  404,  M  A  822,  96  AmSR  662,  69 
LRA  466]. 

N.  Y. — ^Ayres  v.  Delaware,  etc.,  R. 
Co.,  158  N.  Y.  864,  68  NB  22;  Boyce 
v.  Manhattan  R.  Co.,  118  N.  Y.  814,  28 
NE  304;  Hoffman  v.  New  York  Cent., 
etc,  R.  Co.,  76  N.  Y.  606;  Lycett  v. 
Manhattan  R.  Co.,  12  App.  Dlv.  326. 
42  NYS  431;  SchlesBlnger  v.  Manhat- 
tan R.  Co.,  49  MlBC  604,  98  NYS  840 ; 
Pitcher  v.  Lake  Shore,  etc,  R.  Co., 
16  NYS  62  [aff  137  N.  Y.  668  mem. 
33  NE  339  mem]. 

N.  D. — Messenger  v.  Valley  City 
SW  etc,  R.  COy  21  N.  D.  82,  88,  128 
NW  1028,  32  LRANS  881  and  note 
Colt  CycJ. 

Okl. — Mayne  v.  Chicago,  etc,  R. 
Co.,  12  Okl.  10,  69  P  933. 

Pa. — ^Mac^  v.  Pittsburgh  R.  Co., 
247  Pa.  698,  93  A  618;  Thome  v. 
Philadelphia  Rapid  Transit  Co.,  244 
Pa.  470.  90  A  914;  Gllmore  v.  Phila- 
delphia, etc.  R.  COy  154  Pa.  375,  25 
A  774:  NesMe  v.  Second,  etc.,  Sts.' 
Pass.  R.  Co.,  113  Pa.  800,  6  A  72. 

Tex, — ^Farmer  v.  International,  etc., 
R.  OC.  (Civ.  A.)  184  SW  356:  Gulf, 
etc,  K.  Co.  V.  Roundtree,  (Civ.  A.) 
26  SW  989,  But  see  Missouri,  etc. 
R.  Co.  V.  Harrison.  66  Tex.  CHv.  A. 
17,  120  SW  264  (highest  degree  of 
care  required  as  to  approaches  to 
cars). 

Vt.— Wiley  v.  Rutland  R.  Co..  86 
Vt.  604.  86  A  808. 

Va. — Chesapeake,  etc.  R.  Co.  v. 
Mathews,  114  Va.  178.  76  SE  288; 
Chesapeake,  etc..  R.  CO.  v.  Smith, 
103  Va.  326,  49  SE  487. 

Eng. — Atherton  v.  London,  etc,  R 
Co.,  93  L.  T.  Rep.  N.  8.  464. 

Ont- — Oldrlght  v.  Grand  Trunk  R. 
Co..  22  Ont.  A.  286. 

[a]  Invitation,  to  leave  "hr  pastl- 
onlsT  way. — Where  a  earner  im- 
pliedly lnvtte»  Its  passengers  to  leave 
its  station  by  a  certain  way.  It  is 
bound  to  do  what  is  rea-sonably 
necessary  to  Insure  the  safety  of 
passengers  leaving  by  that  way. 
Wiley  V.  Rutland  R.  Co..  86  Vt.  604. 
86  A  808. 

[b1  fltalrway^It  Is  the  duty  of  a 
earner  of  passengers  to  maintain  a 


stairway  used  by  outgoing  passen- 

Srs  In  making  an  exit  to  the  street 
a  reasonably  safe  condition  for 
tmvel,  and  If  It  allows  the  steps  to 
become  covered  with  a  thin  coating 
of  mud  whereby  they  become  slip- 
pery and  unsafe.  It  falls  to  parfonn 
[ts  duty.  UacLaran  v.  Boston  B<l.  R. 
Co.,  197  Mass.  490,  88  NB  1088. 

[o]  Pnmlttlng  tnUn  to  Mooftads 
war  to  stationed)  It  is  a  railroad 
company's  duty  not  to  permit  Its 
trains  to  stwid  across  the  highway 
In  front  of  its  station  for  an  un- 
reaaonable  time,  thereby  preventing 
a  passenger  from  aolnr  Into  the  sta- 
tion, ana  compelling  her  to  remain 
in  the  cold.  Louisville,  etc.,  R.  Co. 
v.  Daugherty.  108  SW  386.  32  KyL 
1892,  IS  LRANS  740  and  note.  (2) 
It  la  negligence  for  a  railroad  com- 

gany  to  allow  a  freight  train  to 
lock  the  passageway  to  the  station, 
when  a  passenger  train  Is  due  at  the 
station,  so  that  persons  desiring  to 
take  passage  cannot  reach  the  station 
In  time  to  purchase  tickets.  Mayne 
V.  Chicago,  etc..  R.  Co..  12  Okl.  10.  69 
P  983.  (3)  A  passenger  leaving  a 
train  at  a  station  may  recover  dam- 
a^ea  for  injuries  from  exposure  to  a 
rainstorm  by  reason  of  the  fact  that 
the  way  to  the  waiting  room  was 
obstructed  by  a  freight  train.  Louis- 
ville, etc.,  R.  Co.  V.  Keller,  104  Kr- 
768.  47  SW  1072.  20  KyL  957. 

[d]  Banger  from  sparks  ftom 
engine^— A  railroad  company  has 
been  held  liable  for  injuries  sus- 
tained by  a  passenger  uslne  an  au- 
thorized means  of  exit  from  a  sta- 
tion, by  a  spark  from  an  engine  on 
the  railroad,  where  It  was  shown 
that  the  company's  attention  had  been 
called  to  the  danger  and  it  had  de- 
clined to  protect  the  path,  althou^ 
that  could  have  been  done  at  reason- 
able cost.  Atherton  v.  London,  etc, 
R.  Co..  93  L.  T.  Rep.  N.  S.  464. 

8B.  Dleckmann  v.  Chicago,  etc, 
R.  Co..  146  Iowa  260,  121  NW  676. 
139  AmSR  420.  31  LRANS  338;  Dleck- 
mann V.  Chicago,  etc.,  R.  Co.,  (Iowa) 
105  NW  S26;  Missouri,  etc,  R.  Co. 
V.  Harrison.  66  Tex.  Civ.  A.  17.  120 
SW  254. 

Gam  varying  aooordlng  to  time  and 
place  see  generally  supra  St  1800, 

1337. 

89.  Atlanta  Terminal  Co.  v.  John- 
son. IE  Geu  A.  22.  82  SB  629;  Cassady 
V.  Texas,  etc,  R.  Co.,  131  La.  626, 
60  8  16;  Csisneau  v.  Fitchhurg  R. 
Co.,  161  Mass,  366.  37  NB  811:  Carter 
v.  Rockford,  etc,  R  Co.,  147  Wis. 
86,  132  NW  S98. 

[a]  Zn  the  absence  of  knowIaAg* 
that  only  one  sofs  path  liaa  been 
proTldsd  by  a  railroad  corporation 
for  leaving  a  passenger  station,  and 
of  any  notice  or  direction  to  take  a 
particular  path,  a  passenger  may  use 
any  path  whltfli  appears  to  be  de- 
signed and  used  as  a  way  to  the 
street,  and  as  to  him  the  corporation 
is  bound  to  see  that  all  such  paths 
are  reasonably  safe.  Cazneau  v. 
Fitchhurg  R.  Co..  161  Mass.  856,  3? 
NB  311. 

[hi  Whevs  thsm  are  two  wmm  at 
reaoaSng  a  toUst  at  a  station,  a 
passenger  may  choose  either  way, 
and  the  railroad  company  must 
keep  them  both  safe,  or  warn  the 
public  not  to  use  the  unsafe  way. 
Cassady  v.  Texas,  etc.,  R  Co..  181 
I  La.  626.  60  S  15. 
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approval  of  the  carrier,*'  although  the  carrier  has 
never  repaired  or  assumed  any  control  over  such 
approaohes,"*  and  even  though  it  has  no  righ't  to 
repair  the  saine  without  permission,'^  since  it  owes 
to  its  passengers  the  nondelegable  duty  of  seeing 
that  such  approaches  are  reasonably  safe.'' 

Oarriers  oy  street  car,  taking  up  and  dischai^ng 
passengers  on  a  public  street,  are  generally  not  re- 
sponsible for  defects  or  obstructions  in  the  street,'* 
except  in  so  far  as  they  are  required  to  keep  the 
street  between,  or  adjacent  to,  their  rails  in  repair.'^ 
Bnt  the  pass^ger  should  be  warned  of  any  special 
danger  involved  in  his  alighting  at  such  place,*^  or 
should  at  least  be  guarded  against  injury  from  such 
dangers,  as  by  erecting  barricades  or  othCTwise," 


particularly  where  the  source  of  danger  has  been 
caused  by  the  carrier  itself." 

[$  1339]  3.  Safety  of  Ingress  and  Egress  at 
TTnusual  Place.  If  by  custom  the  carrier  recog- 
nizes a  proper  place  for  getting  on  board  or  alight- 
ing, which  is  not  the  usual  place  specially  provided 
for  that  purpose,  the  duty  to  provide  reasonably 
safe  approaches  exists,  althougji  it  may  not  be 
necessary  to  provide  the  same  means  for  approach 
that  would  be  required  at  the  usual  place and 
whether  the  place  for  getting  on  board  or  alighting 
is  a  proper  place,  in  such  sense  that  the  passenger 
is  entitled  to  protection  against  injury,  will  depend 
on  express  or  implied  invitation,  it  being  the  duty 
of  the  carrier  to  look  after  the  safety  of  the  place 


ao.  Ala. — Blast  Tennewaee,  etc..  R. 
Co.  T.  Watson.  94  Ala,  6S4.  10  a  238; 
WEttson  V.  Oxanna  Land  Co.,  92  Ala. 
320,  8  S  770. 

Ga. — Georgia  Northern  R.  Co.  v. 
Hardwlck.  12  Oa.  A.  268.  77  SE  102. 

Iowa. — Cotant  v.  Boone  Suburban 
R.  Co..  125  Iowa  46,  99  NW  115.  69 
LRA  982.  ^  „^ 

Me. — Carleton  v.  Rockland,  etc.  St. 
R.  Co.,  110  Me.  397.  86  A  334,  AnnCas 
1916A  1209. 

Mich. — Collins  V.  Toledo,  etc.,  R. 
Co..  80  Mich.  390.  45  NW  178;  Cross 
V.  Lake  Shore,  etc..  R.  Co..  «9  Mtoh. 
363,  37  NW  261,  18  AmSR  399. 

Mo. — Chance  v.  St.  Loula.  etc.,  R. 
Co.,  10  Mo.  A.  361. 

N.  H. — Haaelton  v.  Portsmouth, 
etc.,  St.  R,  Co.,  71  N.  H.  589,  53  A 
101$. 

N.  J. — Delaware,  etc,  R.  Co.  v. 
Trautwein,  62  N.  J.  I*  169,  19  A 
178.  19  AniSR  442,  7  L.RA  485. 

N,  T. — Wolf  V.  Brooklyn  Ferry  Co., 
54  App.  Dlv.  67,  66  NTS  298. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Glenk,  9 
Tex  Civ.  A.  599,  30  SW  278. 

Va. — WaBhinpton,  etc.,  R.  Co,  v. 
Vaughan,  111  Va.  786,  69  SB  1035. 

Wash. — Harris  v.  Seattle,  etc.,  R. 
Co..  66  Wash.  27,  117  P  601. 

Wis.— Carter  v.  Rockford,  etc.,  R. 
Co..  147  Wis.  86.  1S2  NW  698. 

fa]  Platform  adopted  bT  oarrUr. 
— Where  a  platform  la  built  by  the 
side  of  a  street  railroad  and  used 
by  it,  and  the  company  resularly 
stops  its  cars  there,  to  take  on  and 
dlscharee  passengers,  this  fact  Justl- 
fles  a  nnding  that  the  company  has 
adopted  the  platform  and  invites  the 
public  to  use  it  in  Betting  on  and  off 
the  cars.  Haaelton  v.  Portsmouth, 
etc.,  St.  R.  Co.,  71  N.  H.  689,  63  A 
1016. 

[b]  Approaches  owned  by  city. — 
The  duty  of  a  railroad  company  to 
exercise  reasonable  care  In  affordlnk 
safe  approaches  to  the  stations  ana 
platforms  applies  to  approaches  con- 
structed and  owned  by  the  city,  If 
constantly  and  notoriously  used  by 

Eaesengers  as  a  means  oi  approach, 
chlesslnger   v.   Manhattan   R.  Co., 
49  Misc.  604.  98  NYS  840. 

[c]  Pabllo  hlgliwaT, — The  fact 
that  the  way  across  railroad  tracks 
used  by  an  alighting  passenger  in 
going  to  the  station  Is  a  public  high- 
way does  not  affect  the  degree  of 
care  due  him  by  the  carrier.  Wash- 
ington, etc.,  R.  Co.  V.  Vaugban,  111 
Va.  785,  69  8E  1036. 

31.  Carter  v.  Rockford.  etc..  R. 
Co.,  147  Wis.  86.  132  NW  698.  Com- 
pare Clyde  V.  Brooklyn  Union  El.  R. 
Co.,  148  App.  Dlv.  706,  133  NYS  1 
(icrounds  not  owned  by  carrier,  al- 
though occasionally  used  by  Its  pa- 
trons). 

33.  Schlessinger  v.  Manhattan  R. 
Co.,  49  Misc.  504.  98  NYS  840. 

33.  Carter  v.  Rockford,  etc.,  R. 
Co.,  147  Wis.  86,  132  NW  6S8. 

84.  Qa. — Turner  v.  City  Electric 
R.  Co.,  134  Ga.  869.  68  SE  736. 

Me. — Carleton  v.  Rockland,  etc.,  St. 
R.  Co..  110  Me.  397.  86  A  334.  Ann 
Casl»15A  1209;  CoDway  v.  Ijewlston, 
etc.,  Horse  R.  Co.,  87  Me.  283,  32  A 
901.  90  He.  199,  88  A  110. 

Mass. — Thompson  v.  Gardner,  etc 
R,  Co.,  193  Ma«s.  133,  78  NB  854,  118 
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AmSR  469  and  note:  L,ee  v.  Boston 
Bl.  R.  Co..  182  Mass.  454,  66  NE 
822;  Blgelow  v.  West  End  St.  R.  Co., 
161  Mass.  393,  37  NE  367. 

Mich. — Sweet  v.  Detroit  United  R. 
Co..  141  Mich.  660,  106  NW  132. 

Minn.— Stewart  v.  St.  Paul  City  R. 
Co..  78  Minn.  86,  80  NW  864. 

N.  J. — Fielders  v.  North  Jersey 
St.  R.  Co..  68  N.  J.  I*  848,  63  A  404, 
64  A  822,  96  AmSR  662,  69  L.RA  4S6 
[rev  67  N.  J.  L.  76,  60  A  638]. 

Pa. — Sllgo  v.  Philadelphia  Rapid 
Transit  Co.,  224  Pa  135,  73  A  211. 

[a]  A  pablliB  street  la  not  to  be 
regarded  aa  a  paaienger  vtatlon  for 
the  safety  of  which  a  street  railroad 
company  Is  responsible,  when  used 
by  passengers  as  a  place  to  alight. 
Thompson  v.  Gardner,  etc..  R.  Co.. 
193  Mass.  133.  78  NE  864.  118  AmSR 
459;  Spangler  v.  Saginaw  Valley 
Tract.  Co.,  152  Mich.  405,  116  NW 
373 

[b]  X>nty  to  funilsli  safe  egress 
not  appUoable^— The  rule  that  a  street 
railroad  company,  stopping  cars  for 
discharging  passengers  at  a  place 
where  a  platform  or  station  Is  main- 
tained or  adopted,  is  bound  to  furnish 
a  reasonably  safe  way  by  which 
they  may  leave  the  place,  is  not  ap- 
plicable where  passengers  are  set 
down  In  the  street.  Carleton  v. 
Rockland,  etc..  R.  Co.,  110  Me.  397. 
86  A  334.  AnnCasl916A  1209. 

[c]  Tbs  faUore  of  a  Mtx—t  nUl- 
way  to  repair  a  paTement  In  ac- 
cordance with  the  requirements  of 
a  city  ordinance  has  been  held  not 
to  give  a  right  of  action  to  one  who 
has  alighted  from  one  of  the  car- 
rier's cars  and  is  Injured  In  con- 
sequence of  a  defect  In  the  pavement. 
Fielders  v.  North  Jersey  St  R.  Co., 
68  N.  J.  348,  63  A  404,  64  A  822, 
96  AmSR  562.  59  LRA  466  [rev  67 
N.  J.  L.  76.  60  A  533]. 

[d]  Where  oonaent  la  olitalned  to 
lay  atveM  railroad  tracks  on  a  pabllo 
road)  it  becomes  the  duty  of  the 
company  to  conform  its  line  to  the 
established  grade  of  the  highway 
and  to  adjust  Its  operation  to  the 
conditions  existing  on  the  ground; 
and  it  has  neither  the  right  nor  the 
duty  to  exercise  any  control  over  the 
highway,  nor  does  the  burden  rest  on 
it  to  furnish  approaches  or  places 
for  passengers  to  ttllgtit.  Sllgo  v. 
Philadelphia  Rapid  Transit  Co..  224 
Pa.  135.  73  A  211. 

[e]  Besarved  apace-^Where  a 
street  railroad  was  empowered  to 
lay  Its  tracks  In  a  reserved  space  In 
a  street  from  which  horses  and 
ordinary  teams  and  vehicles  were  ex- 
cluded, but  which  was  open  to  the 
use  of  pedestrians,  the  fact  that  that 
part  of  the  street  was  not  open  to 
vehicle  trafHc  did  not  Impose  on  the 
railroad  company  duties  other  than 
those  which  a  street  railroad  Is 
under  because  of  Its  location  in  any 
street,  with  reference  to  persons  who 
had  been,  or  might  be,  passengers. 
Conroy  v.  Boston  El,  R.  Co.,  188 
Mass.  411.  74  NE  672. 

35.  Mahnke  v.  New  Orleans,  etc., 
R.  Co.,  104  La.  411.  2S  S  62;  White 
V,  L<6wiston,  etc.,  St.  R.  Co.,  107  Me. 
412,  78  A  473;  Welch  v.  Syracuse 
Rapid  Transit  R.  Co.,  70  App,  Dlv. 
811?,   75   NTS   17S.     See  generally 


Street  Railroads  [3<  Cyc  1497]. 

[a]  mnatratloa*— A  street  rail- 
road company  which,  as  partial  con- 
sideration for  the  acquisition  of  the 
franchise  of  running  cars  through 
the  streets  of  a  city,  has  bound  it- 
self by  contract  to  pave  and  keep 
in  repair  the  street  between  Its  rails. 
Is  liable  to  a  person  for  Injuries 
suartained  by  accidentally  stepping 
Into  a  hole  In  the  street  between  the 
tracks  after  leaving  the  car,  where 
the  hole  had  been  In  existence  and 
visible  for  a  week,  and  the  crossing 
was  liable  to  have  holes  In  it  from 
extraneous  causes.  Mahnke  v.  New 
Orleans,  etc,  R.  Co.,  104  La.  411,  29 
S  62. 

[b]  Beleaae  from  obligation. — A 

resolution  of  the  city  council  em- 
powering a  paving  company  to  take 
up  the  pavement  laid  by  a  street 
railroad  company  and  to  repave  the 
street  and  keep  It  in  repair  In  ac- 
cordance with  the  city's  specifica- 
tions, is  admissible  in  evidence.  In 
an  action  against  a  railroad  company 
for  injury  sustained  by  a  passenger 
in  stepping  into  a  hole  In  the  pave- 
ment on  alighting  from  its  cars,  as 
showing  that  the  company  was  re- 
lieved from  Its  obligation  to  keep  in 
repair  such  portion  of  the  street. 
Welch  V.  Syracuse  Rapid  Transit  R. 
Co.,  70  App.  Dlv.  362.  76  NTS  173. 

se.    See  infra  {  1849. 

87.  Colo, — Colorado  Springs,  etc., 
R.  Co.  V.  Petit,  37  Colo.  826,  86  P 
121. 

Ind. — Ft.  Wayne  Tract.  Co.  v.  Mot- 
villus,  81  Ind.  A.  464.  68  NE  304. 

Mo. — Macdonald  v,  St.  Louis  Tran- 
sit Co.,  108  Mo.  A.  374,  83  SW  1001. 

N.  Y. — Schlessinger  v.  Manhattan 
R.  Co.,  49  Misc.  604,  98  NYS  840. 

Or. — Skottowe  v,  Oregon,  etc..  R. 
Co.,  22  Or.  430,  30  P  222,  16  LRA 
693. 

la]  BteamlxMtt  landing,— The  fact 
that  an  approach  to  a  steamboat 
landing  Is  maintained  In  a  public 
street  will  not  relieve  the  carrier 
from  liability  for  defects  In  such 
approach.  Skottowe  v.  Oregon,  etc.. 
R.  Co..  SS  Or.  410,  SO  P  212.  1«  LRA 
693. 

38,  Montgomery  St.  R.  Co.  v. 
Mason,  133  Ala.  608.  32  S  261;  Wolf 
V.  Third  Ave,  R.  Co.,  67  APP-  Dlv. 
606.  74  XT8  326;  Wells  v.  Btelnway 
R.  Co.,  18  App,  Dlv.  180,  46  NYS 
864. 

39.  111. — Chicago,  etc.,  R.  Co.-  v. 
Doan.  93  111.  aTTh  [aflf  195  III.  168, 

62  NE  8261. 

Mich. — Lemon  v.  Grand  Rapids, 
etc..  R.  Co  ,  136  Mich.  647.  100  NW  22. 

Mo. — Waller  v.  Missouri,  etc..  B. 
Co.,  59  Mo.  A.  410. 

Tex. — Missouri,  etc.,  R.  Co.  v.  Crls- 
well,  101  Tex.  399,  108  SW  806  [affl 
<Clv.  A.)  103  SW  695];  Stewart  v. 
International,  etc.,  R.  Co..  63  Tex. 
289,  37  AmR  753;  San  Antonio,  etc., 
R.  Co.  V.  Turney,  33  Tex.  Civ.  A. 
626,  78  SW  266-  Gulf.  etc..  R.  Co. 
V.  Williams.  21  Tex.  Civ,  A.  469,  61 
SW  663. 

Wis. — Hartwig  v.  Chicago,  etc..  R. 
Co.,  49  Wis.  868.  6  NW  865. 

Eng. — Robson  v.  North  Eastern  R. 
Co..  2  Q.  B.  D.  85;  Rose  v.  North 
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at  which  passengers  are  inTited  to  get  on  or  off 
the  train,  and  this  rule  applies  uso  to  street 
cars.*^  But,  if  a  passenger  enters  or  leaves  a  train 
or  car  at  a  place  not  intended  for  getting  on  board 
or  alighting,  without  any  invitation  or  direction 
so  to  do,  he  cannot  recover  for  injuries  resulting 
from  the  unsafe  character  of  the  place.^^  It  has 
been  held  that,  if  for  some  proper  reason  the  pas- 
senger is  required  or  allowed  to  leave  or  to  take 
the  train  at  a  place  not  the  customary  stopping 
place,  what  is  required  of  the  carrier  is  care  with 


respect  to  his  doing  so,  and  the  question  of  ap- 
proaches is  not  involved.*' 

1340]  4.  Safety  of  Place  for  Getting  on  Board 
or  Alighting.  In  general,  with  reference  to  the 
place  afforded  to  the  passenger  for  getting  on  board 
or  alighting,  it  is  the  duty  of  the  carrier  to  use  rea- 
sonable care  to  see  that  it  is  a  safe  place,  whether 
it  is  the  usual  place  or  not,  if  it  is  one  at  which  the 
passenger  is  expressly  or  impliedly  invited  to  get 
on  or  off  the  train  or  car,*^  and  in  furtherance 
of  this  duty  the  carrier  should  stop  its  train  or  car 


Bxch.  117;  Poy  v.  London,  etc.,  R. 
Co.,  18  C.  B.  N.  S.  226.  114  BCL  225, 
144  Reprint  429. 

Ont, — Oldright  v.  Grand  Trunk  R. 
Co.,  22  Ont.  A.  286. 

[a]  AlMBdoiwa  station. — A  rail- 
road company  cannot  defeat  a  re- 
covery tor  Injuries  suBtained  at  a 
ETtatlon  by  the  claim  that  such  station 
was  abandoned,  where,  although  It 
kept  no  agent  and  sold  no  tickets 
there,  it  sold  tickets  to,  and  per- 
mitted passengers  to  get  off  and  on 
at  such  place.  Oulf,  etc.,  R.  Co.  v. 
Williams.  21  Tvx.  Civ.  A.  469,  51 
SW  663. 

40.  IT.  8.— Illlnota  Cent.  R.  Co.  v. 
Foley.  63  Fed.  459,  3  CCA  689. 

111.— Davidson  v.  Illinois  Cent.  R. 
Co.,  164  111.  A.  47. 

Iowa. — Atlender  v.  Chicago,  »tc.,  R. 
Co.,  43  Iowa  276. 

Mich. — Cross  V.  Lake  Shore,  etc.. 
R.  Co..  69  Mich.  S6S,  3?  NW  861,  13 
AmSR  399. 

Miss. — Vlckflburg,  etc..  R.  Co.  v. 
Howe,  62  Miss.  202. 

Mo. — Nurse  v.  St,  Louis,  etc.,  R. 
Co..  81  Mo.  A.  67. 

N.  Y. — Hulbert  v.  New  Toric  Cent. 
R.  Co..  40  N.  T.  145. 

Tex. — International,  etc.,  R.  Co.  v. 
Smit^.  14  SW  642. 

Eng. — Bridges  v.  North  London  R. 
Co..  li.  R.  7  H.  L.  213;  Lewis  v. 
London,  etc.,  R.  Co.,  L.  R.  9  Q.  B.  66; 
Weller  v.  London,  etc.,  R.  Co.,  L.  R. 
9  C.  P.  126;  Cockle  v.  London,  etc., 
R.  Co..  L.  R.  7  C.  P.  321. 

Ont. — Anderson  v.  Grand  Trunk  R. 
Co.,  17  CanLTOccNotea  392. 

[a]  Man  stt^plDg'  is  not  an  Invi- 
tation to  alight.  Lewis  v.  London, 
etc..  R.  Co.,  L.  R.  9  Q.  B.  86. 

[b]  meoogBlsed  way^d)  It  is 
the  duty  of  a  railroad  company  to 
keep  in  a  reasonably  safe  condition 
a  recognised  way  used  by  the  public 
In  going  to  and  from  Its  depot. 
Cross  V.  Lake  Shore,  etc.,  R.  Co., 
69  Mi(^.  363,  37  NW  361.  18  AmSR 
399.  (2)  A  hole  ao  near  a  recognized 
way  used  by  the  public  in  going  to 
and  from  a  railroad  depot  that  a 
man  In  the  "ordinary  aberrations  of 
travel"  might  fall  into  It  rtiould  be 
guarded  by  the  company  to  prevent 
such  an  accident.  Cross  v.  Lf^e 
Shore,  etc.,  R.  Co..  supra. 

[c]  Bxld|r«> — ^A  railroad  company 
may  be  liable  for  want  of  care  in 
securing  the  safety  of  a  bridge  over 
whicdi  ft  has  reason  to  suppose  that 
persons  traveling  m  charge  of  stock 
win  go.  Texas,  etc.,  R.  Co.  v.  Hud- 
man,  »  Tex.  Civ.  A.  809,  28  SW 
388. 

4&.  D.  C. — ^Washington,  etc.,  R. 
Co.  v.  Grant.  11  App.  107. 

Iowa. — McGovern  v.  Interurban  R. 
Co.,  136  Iowa.  13.  Ill  NW  412,  126 
AmSR  21S.  18  XAANS  478. 

N.  T. — Steuer  v.  Metropolitan  St. 
R.  CO.,  46  App.  Dlv.  BOD,  61  NYS 
10S9. 

Pa. — ^Malpass  v.  Hestonville,  eta, 
Pass.  R.  Co.,  189  Pa.  699,  48  A  291. 

R.  I. — Bullock  v.  Butler  Exdt.  Co., 
22  R.  I.  106,  4«  A  273. 

Wash. — Henry  y.  Orant  St.  Blectric 
R.  Co.,  24  Wa^.  246.  64  P  137;  Vas- 
•le  V.  Grant  St.  Electric  R.  Co.,  18 
Wash.  602.  48  P  249. 

[a]  XatevWlMB  eaci — If  an  inter- 
uroan  car  is  stopped  and  a  passenger 
Invited  to  alight  at  a  place  more 
hasardous  than  that  at  which  the 
car  might   conveniently   have  been 


stopped,  the  carrier  la  negligent.  Mc- 
Govern V.  Interurban  R.  Co.,  136 
Iowa  13,  111  NW  412,  126  AmSR  215, 

13  LRAN3  476  and  note. 

42.  Ga. — Centra]  R.  Co.  v.  Thomp- 
son, 76  Qa.  770. 

Ind. — Cleveland,  etc.,  R.  Co,  v. 
Wade,  18  Ind.  A.  346,  48  NE  12. 

lo^a. — McDonald  v,  Chicago,  etc., 
R.  Co.,  26  Iowa  124.  95  AmD114. 

Kan. — Chicago,  etc.,  R.  Co.  v. 
Prazer,  56  Kan.  582,  40  P  923. 

Mass. — Buckley  v.  Old  Colony  R. 
Co.,  161  Mass.  26,  36  NB  688. 

Mo. — Gunderraan  v.  Missouri,  etc.. 
R.  Co.,  58  Mo.  A.  370. 

N.  H. — Murch  v.  Concord  R.  Corp., 
29  N.  H.  9,  61  AmD  631. 

Pa. — Bland  v.  Roxborough,  etc., 
R.  Co.,  13  Pa.  Super.  93. 

Tex. — International,  etc.,  R.  Co.  v. 
FoIUard,  66  Tex.  603,  1  ^W  634,  69 
AmR  632. 

See  also  supra  3  1337. 
'a1  A  passenger  traTellng  oa  aa 
luahed  railroad,  knowing  that 
station  facilities  have  not  yet  been 
provided,  cannot  recover  for  injuries 
resulting  from  want  of  such  facili- 
ties.   Chicago,  etc.,  R.  Co.  v.  Fraxer, 

65  Kan.  582.  40  P  928. 

43.  Central  R.  Co,  v.  Thompson,- 
76  Ga.  770;  Louisville,  etc.,  R.  Co.  v. 
Stokes,  12  KyL  192;  Adams  v.  Mis- 
souri Pac.  R.  Co.,  100  Mo.  566,  12 
SW  637,  13  SW  609;  St.  Louis,  etc, 
R.  Co.  v.  Martin,  26  Tex.  Civ.  A.  231, 
63  SW  1089;  Houston,  etc.,  R,  Co.  v. 
Smith,  (Tex.  Civ.  A.)  32  SW  710 
[app  dlsm  18  SCt  943  mem,  42  L.  ed. 
1214  mem]. 

44.  U.  S.— Post  V,  Koch,  SO  Fed. 
208. 

Ala. — Montgomery  St.  R.  Co.  v. 
Mason,  133  Ala.  608,  82  S  261. 

Ark. — Steptoe  v.  St.  Loals,  etc.,  R. 
Co..  119  Ark.  75.  177  SW  417;  St. 
Louis,  etc.,  R.  Co.  v.  Ward,  118  Ark. 
598,  168  SW  673. 

Conn. — White  v.  Connecticut  Oo.,  88 
Conn.  614,  92  A  411.  LRA1B15C  609 
and  note. 

Ga. — Macon  R.,  etc.,  Co.  v.  Vln- 
ing.  120  Ga.  611,  48  SB  282;  Central 
R.  Co.  V.  Thompson,  76  Ga.  770; 
MIse  V.  Southern  R.  Co.,  16  Ga.  A. 
265,  -82  SE  925;  Johnson  v.  Seaboard 
Air  Line  R.  Co.,  13  Oa.  A.  298,  79 
SB  91. 

III. — Chicago  Terminal  Transfer  R. 
Co.  V.  Schmelling,  197  111.  619.  64  NE 
714jaff  99  111.  A.  E771:  Chicago,  etc.. 
R  do.  V.  Winters,  178^111.  298,  Bl  NB 
901;  Chicago,  etc,  R.  Co.  v.  Fill- 
more, 57  111.  26S. 

Ind. — Harris  v.  Pittsburg,  etc.,  R. 
Co.,  32  Ind.  A.  600,  70  NB  407. 

Iowa.< — MoGovem  v.  Interurban  R. 
Co.,  136  Iowa  IS,  111  NW  412,  125 
AmSR  21E,  IS  LRANS  476;  McDonald 
V.  Illinois  Cent.  R,  Co.,  88  Iowa  845, 

66  NW  108. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Davis.  167  Ky.  SS9,  182  SW  1124; 
Cincinnati,  etc»  R.  Co.  v.  Richardson, 

14  KyL  867:  Louisville,  etc,  R.  Co. 
T.  Jones,  8  KyL  S27. 

La. — Jnlien  v.  Steamer  Wade 
Hampton,  27  La.  Ann.  877. 

Me. — Haxfleld  v.  Maine  Cent  R. 
Co..  100  Me.  79.  60  A  710. 

Mam. — Hilborn  v.  Boston,  etc  R. 
Co..  191  Mass.  14,  77  NB  646. 

Mich. — Mensing  v.  Michigan  Cent. 
R.  Co.,  117  Mich.  606,  76  98. 

Hlnn, — KraJ  v.  Burlington,  etc,  R. 
Co..  71  Minn.  482.  74  NW  166. 

Miss. — Alabama,   etc,    R.    Co.  v. 


Stacy.  68  Miss.  468,  9  S  349;  Mem- 

6 his.  etc.,  H.  Co.  V.  Whitfleld,  44 
[iss.  466,  7  AmR  69!). 
Mo. — Cosaitt  V.  St.  Louis,  etc,  R. 
Co..  224  Mo.  97.  123  SW  669;  West  v. 
St.  Louis  Southwestern  R.  Co.,  187 
Mo.  361,  86  SW  140;  Desklns  v.  Chi- 
cago, etc,  R.  Co.,  161  Mo.  A.  432. 
132  SW  46;  Lynch  v.  St.  Louis  Tran- 
sit Co.,  102  Mo.  A.  630,  77  SW  100; 
Bascom  V.  Wabash  R.  Co..  102  Mo.  A. 
430, -76  SW  697;  Talbot  v.  Chicago, 
efc,  R.  Co.,  72  Mo.  A.  291:  Warden 
V.  Missouri  Pac.  R.  Co.,  35  Mo,  A. 
631. 

N.  J. — Falk  V.  New  York,  etc.,  R. 
Co..  66  N.  J.  L.  380,  29  A  167. 

N.  T. — Speck  V.  International  R 
Co..  133  App.  Dlv.  802.  118  NTS  71; 
Catterson  v.  Brooklyn  Heights  R.  Co., 
132  App.  Dlv.  399,  116  NTS  760; 
Flack  V.  Nassau  Electric  R.  Co.,  41 
App.  Dlv.  399,  68  NTS  839;  Minor  v. 
Lehigh  Vallev  R.  Co..  21  App.  Dlv. 
307,  47  NTS  i07:  Van  Ofltran  v.  New 
Tork  Cent.  etc..  R.  Co..  86  Hun  690. 

N.  C. — Kearney  t.  Seaboard  Air 
Une  R.  Co.,  168  N.  C.  621.  74  SB 
593;  Credle  v.  Norfolk,  etc,  R.  Co., 
151  N.  C.  50,  66  SB  604;  PIneus  v. 
Atlantic  Coast  Line  R.  Co..  140  N.  C. 
460.  451,  63  SB  897,- 111  AmSR  866 
[cit  Cyc];  Cable  v.  Southern  R.  Co., 
122  N.  C,  892.  29  SB  877. 

Pa — Neslie  v.  Second,  etc,  Sts. 
Pass.  R.  Co.,  113  Pa.  300,  6  A  72. 

R.  I. — Howland  -v.  New  York,  etc, 
R.  Co.,  26  R.  t.  138,  58  A  683. 

Tex. — Houston,  etc,  R.  Co.  v. 
Smith,  (Civ.  A.)  33  8W  898;  Pt 
Worth,  etc.,  R.  Co.  v.  Davis,  4  Tex. 
Civ.  A.  361,  23  SW  737. 

Wash. — Murray  v.  Seattle  Electric 
Co^60  Wash.  444,  97  P  458. 

Wis. — Skow  v.  Green  Bay,  etc..  R- 
Co.,  141  Wis.  21,  123  NW  188. 

Eng. — London  R.  Co.  v.  Olasscoek, 
19  T.  L.  R.  305. 

B.  C. — Burke  v.  British  Columbia 
Electric  R.  Co.,  7  B.  C.  86. 

[a]  Degree  of  care  required. — (1) 
A  carrier  must  exercise  a  high  de- 
gree of  care  In  providing  at  regular 
stations  means  by  which  passengers 
may  board  and  alight  in  safety. 
Roberts  v.  Atlantic  Coast  Line  R. 
Co.,  155  N.  C.  79.  70  SE  1080.  (2>  A 
carrier  Is  not  required  to  exercise  the 
highest  degree  of  care  consistent 
with  the  operation  of  its  railroad  in 
providing  reasonably  safe  means  for 

Csengers  to  enter  and  depart  from 
cars  and  depot  and  in  taking 
aboard  and  discharging  passengers. 
Pittsburg,  etc.,  R.  Co.  v.  Harris,  38 
Ind.  A.  77,  77  NE  1051.  (3)  A  rail- 
road company  must  exercise  the 
highest  degree  of  care  and  skill  rea- 
sonably practicable  in  providing  pas- 
sengers with  a  safe  means  of  alight- 
ing from  trains.  Pennsylvania  Co.  v. 
McCallrey,  178  111.  169,  SO  NB  713 
[aff  68  in.  A.  685].  . 

[b]  HmA  not  1M  nnuaal  and  ra- 
safa,— The  place  where  a  passenger 
alights  from  a  train  need  not  be 
"unusual,"  as  well  as  unsafe,  to 
make  the  carrier  liable  for  his  In- 
Jury.  Louisville,  etc.,  R.  Co.  v. 
Davis.  167  Ky.  239,  162  SW  1124. 

[c]  Wksdr  trained)  The  duty  of 


a  carrier  to  furnish  Its  passengers  a 
reasonably  safe  place  to  alight  from 
or  enter  Its  cars  is  not  changed  be- 
cause the  train  Is  a  mixed  one  car- 
rylnr  both  passengers  and  freight. 
St  Louis,  etc.,  R.  Co.  v.  Ward.  IIS 


Tor  later  oaae^  AsrelOftBUato  and  oluacea  in  the  law  see  cumulaUve  Annotationa,  aame  title,  paceAnd  notejuuBber. 
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at  the  station  platform,^  or  at  a  reasonably  safe 
and  convenient  place.''  Thus,  while  a  street  rail- 
road company  may  not  be  obliged  to  furnish  a 
passenger  a  safe  place  to  alight  from  its  car,  where 
it  is  stopped  at  other  than  a  regular  stopping  place 
at  his  instance"  yet  as  to  passengers  generally,  it  is 
reqiiired  to  exercise  reasonable  care  in  selecting  a 
place  at  which  to  stop  its  cars  to  allow  them  to 


board  or  alight  with  safety  and  this  duty  is  met . 
when  it  stops  its  car  so  that  the  passei^r  in  alight- 
ing will  step  on  a  part  of  the  street  properly 
marked  for  public  travel."  If  the  company  has 
provided  any  portion  of  its  roadbed  as  a  place  for 
passengers  to  alight,  it  must  exercise  reasonable 
care  to  keep  that  particular  place  safe  for  the  par- 
pose."   Furthermore  it  is  the  duty  of  the  persona 


Ark.  698,  leS  SW  673:  Le  Due  v.  St. 
Lrf>ul8,  etc.,  B.  Co.,  159  Mo.  A.  136, 
140  SW  768.  (2)  A  carrier  stop- 
ping Its  mixed  train  before  reaching 
the  station  platform,  so  as  to  make 
a  step  of  three  feet  from  the  car 
step  to  the  ground  which  Is  dry  and 
smooth,  does  not  fall  to  perform  its 
duty  to  elve  the  passeneers  a  rea- 
sonably safe  place  at  which  to  alight, 
and,  where  a  passenger  is  Injured 
while  allghtlne  at  such  place  because 
of  her  faflure  to  leave  her  baggase  on 
the  step  until  she  reaches  the  ground, 
the  carrier  la  not  liable.  Deskina  v. 
Chicago,  etc..  R.  Co^  161  Mo.  A.  482, 
132  8W  46. 

rd]  Where  a  pMsenger  takes  ttM 
wroaff  tratH  by  nlatake,  and  not  by 
any  negligence  of  the  carrier,  the 
latter  is  liable  for  Injuries  from  re- 
quiring him  to  disembark  at  an  un- 
safe place.  Johnson  v.  Seaboard  Air 
Iilne  B.  Co..  13  Ga.  A.  298,  79  SB  91. 
See  also  supra  S  1192. 

[el  A  oarzler  U  sot  xaUavad  of 
tlw  duty  to  fimlslL  a  safe  jfltno*  to 
alight,  by  knowledge  on  the  part  of 
the  passenger  that  the  carrier  had 
not  previously  been  discharging  that 
duty.  UcGovem  v.  Interurban  R- 
Co..  186  Iowa  18,  111  NW  412,  126 
AmSR  216.  18  LRANS  476. 

[f1  Xntltetlott  to  alighted)  Ar- 
rival of  a  train  at  the  terminus  of 
the  line,  and  at  the  usual  place  for 
passengers  to  alight,  shows  an  Invi- 
tation to  alight.  Kearney  v.  Sea- 
board Air  Line  R.  Co.,  168  N.  C.  521. 
74  SE  S93.  (2)  Unless  an  electric 
railroad  company  has  by  Its  prac- 
tice waived  its  established  rule  that 
passengers  shall  alight  only  at  the 
designated  stopping  places,  the  slow- 
ing up  of  a  car  before  crossing  an- 
other track  at  a  place  not  desig- 
nated as  a  stopping  place  is  not  an 
invitation  to  passengers  to  alight, 
and  evidence  that  passengers  have 
been  in  the  habit  of  taking  advantage 
of  such  slowing  up  or  stopping  to 
alight  there  does  not  estahllsh  such 
waiver.  Stevens  v.  Boston  El.  R- 
Co.,  199  Mass.  471,  85  NE  671. 

46.  Cleveland,  etc.,  R.  Co.  v. 
Wade,  18  Ind.  A.  346,  48  NE  12;  St. 
IjOuIb,  etc.,  R.  Co.  v.  Lee,  3T  Okl.  545, 
132  P  1072,  46  L.RANS  357;  SchaSer 
V.  Rex,  14  Can.  Exch.  403. 

ta]  Ail  Invitation  la  extended  to 
persons  to  enter  and  become  pas- 
sengers on  a  railroad  train  onlv 
when  It  has  been  brought  to  a  full 
stop  at  a  station  platform  or  other 
place  which  has  been  provided  and 
used  for  the  discharge  and  reception 
of  passengers.  Cleveland,  etc.,  R. 
Co.  v.  Wade,  18  Ind.  A.  346,  48  NE  12. 

SntT  to  stop  at  place  for  allghtlag 
r*&eraU7  see  supra  iS  1233.  1269. 

46.  McGovern  v.  Interurban  R. 
Co..  136  Iowa  13,  111  NW  412,  126 
AmSR  216,  13  L.RANS  476;  Le  Due 
V.  St.  Louis,  etc.,  R.  Co..  159  Mo.  A. 
136.  140  SW  768. 

[a]  bitemrbaii  road.^ — Although  on 
Interurban  railroad  operating  cars 
which  for  the  accommodation  of  pas- 
sengers stopped  at  highway  cross- 
ings was  not  required  to  provide  a 
passenger  platform  at  such  cross- 
ings, it  was  required  to  exercise  rea- 
sonable care  to  enable  passengers  to 
alight  with  as  little  danger  as  prac- 
ticable, and,  where  a  car  was  stopped 
at  a  highway  crossing,  and  a  pas- 
senger invited  to  alight  at  a  place 
more  haaardous  than  that  at  which 
the  car  might  conveniently  have  been 
stopped,  the  railroad  was  negligent. 
HcGovern  v.  Interurban  R.  Co..  136 
Iowa  18,  111  NW  412,  1X6  AmSR  S16. 
IS  IiRAN%  476  and  note. 

47.  Turner  v.  City  Electric  R.  Co., 


134  Ga.  869,  68  SE  736;  Bird  v.  Sa-^ 
vannah  Electric  Co^  16  Ga.  A.  463,  86 
SE  621;  Flack  v.  Nassau  Electric  B. 
Co.,  41  App.  DIv.  399,  68  NTS  839; 
Bland  V.  Roxborough.  etc.,  R.  Co.,  13 
Pa.  Suiter.  98;  Henry  v.  Grant  St. 
Electric  R  Co.,  24  Wash.  246,  64  P 
187. 

[a]  whwa  a  street  oar  la  aot 
stopped  at  tlia  plaoa  Indloafd  by  the 

passenger,  but  Is  stopped  at  a  dls> 
tance  beyond,  at  a  place  where  it  Is 
unsafe  for  the  passenger  to  alight, 
the  carrier  Is  negligent  Henry  v. 
Grant  St.  Electric  R.  Co.,  24  Wash. 
246,  64  P  137. 

OaM  Mavlrad  whan  a  paMWnffar  la 
takaa  19  or  lat  oft  at  a  place  other 
than  the  regular  stopping  place  see 
infra  |9  1S60,  1361. 

4B.  Ala.— Mobile,  etc..  B.  Co.  v. 
Walsh,  146  Ala.  295.  40  S  660. 

Ga. — ^Turner  v.  City  Electric  R. 
Co..  184  Ga.  869,  68  SB  785;  Bird  v. 
Savannah  Blectrlc  Co.,  16  Ga.  A.  468, 
86  SE  631. 

111. — Burge  v.  St.  Louis,  etc.,  R. 
Co.,  193  111.  A.  492;  Slocum  v.  Peoria 
B.  Co.,  179  111.  A.  217. 

Kan. — Haas  v.  Wichita  B..  etc.,  Co.. 
89  Kan.  613,  132  P  196,  4^  LRANS 
974. 

La. — Carroll  v.  New  Orleans  R., 
etc.,  Co.,  132  La.  683,  61  S  762; 
Leveret  v.  Shreveport  Belt  R.  Co.. 
110  La.  399,  34  S  579. 

Me. — White  v.  Lewistoo.  etc.,  St.  R. 
Co.,  107  Me.  412,  78  A  473. 

Md. — Hayes  v.  United  R.,  etc.,  Co., 
124  Md.  687,  93  A  226. 

Mass. — Farrington  v.  Boston  EI.  B. 
Co..  202  Mass.  316,  88  NE  678. 

Mich. — Fuller  v.  Detroit  United  R. 
Co.,  176  Mich.  135,  142  NW  572; 
Spangler  v.  Saginaw  Valley  Tract. 
Co.,  162  Mich.  405.  116  NW  373. 

Minn. — Stewart  v.  St.  Paul  City  B, 
Co.,  78  Minn.  86,  SO  NW  8B4. 

Mo. — Senf  v.  St.  Louis,  etc.,  R,  Co., 
112  Mo.  A.  74,  86  SW  887. 

N.  H. — Bass  v.  Concord  St,  B,  Co., 
70  N.  H.  170,  48  A  1066. 

N.  Y. — Grlssinger  v.  International 
B.  Co.,  143  App.  Div.  631.  128  NTS 
63;  AlacKenzle  v.  Union  R.  Co.,  82 
App.  Div.  124,  81  NTS  748  [aff  178 
N.  T.  638  mem,  71  NE  1134  mem]. 

Or. — Simmons  v.  Oregon  R.  Co.,  41 
Or.  161,  69  P  440,  1022. 

R.  I. — Morrison  v.  Rhode  Island 
Co.,  87  A  199,  45  LRANS  988. 

Can. — Blakely  v.  Montreal  Tram- 
ways Co.,  20  DomLR  648. 

Que. — Montreal  St.  R.  Co.  v.  Chev- 
andier,  24  Que.  K  B.  48.  24  DomLR 
349. 

[a]  Where  a  street  is  temporarily 
deiaottva,  (1)  and  a  passenger  alight- 
ing is  apt  to  step  on  the  defect,  a 
street  railroad  company  may  be  held 
to  reasonable  care,  either  by  way  of 
warning  or  otherwise;  but,  where 
there  is  nothing  in  the  appearance 
of  the  passenger  to  indicate  to  a  con- 
ductor that  she  has  not  ordinary 
capacity  to  care  for  herself,  or  that 
it  would  be  more  dangerous  for  her 
to  alight  than  for  other  persons,  the 
company  has  a  right  to  assume  that 
she  knows  generally  of  the  construc- 
tion of  sidewalks.  Farrington  v. 
Boston  EI.  R.  Co.,  202  Mass.  316,  88 
NB  678.    (2)  If  the  act  of  a  third 

fiarty,  in  reconstructing  a  street  pav- 
ng,  has  rendered  dangerous  an 
alighting  place  chosen  by  the  street 
railroad,  the  latter  must,  even  at  the 
risk  of  Inconvenience  to  the  ptis- 
senger.  choose  another  point  of 
alighting  for  the  time  being  at  least, 
or  It  should  take  reasonable  and  pru- 
dent steps  to  cause  the  threatened 
danger  for  the  time  being  to  disap- 
pear, or  should  warn  of  the  danger  a 


passenger  who  Is  about  to  alight. 
Blskely  v.  Montreal  Tramways  Co., 
20  DomLR  648. 

[b]  BolUng  atoaa  in  strMti^A 
street  railroad  company  which  has 
no  regular  stations,  but  stops  Its  cars 
at  or  near  street  crossings,  having  no 
control  over  the  location  of  its 
tracks,  nor  over  the  street  between 
its  tracks  and  the  curb,  la  not  liable 
for  an  injury  to  a  passenger  re- 
ceived by  stepping  on  a  rolling 
stone  in  the  street  between  the  traclc 
and  the  curb  when  alighting  from  a 
car,  where  It  does  not  appear  that 
the  place  was  so  unusually  dangerous 
or  unsuitable  as  to  render  the  stop- 
ping of  the  ear  there  negligent. 
Conway  v.  Lewlston,  etc,  R.  Co.,  90 
Me.  199.  88  A  110. 

[c]  Stesst  wnAn  rapalr^Where  a 

Sossenger  Is  Induced  to  alight  in 
arkness  at  a  ptue  where  the  street 
la  balng  repaired,  and  steps  from  the 
car  on  a  loose  brick  before  she  Is 
clear  of  the  car  and  while  atlll  a 
paasenger,  the  company  Is  liable. 
Slocum  v.  Peoria  R.  Co.,  179  111.  A. 
817. 

[d]  Btopplaf  street  ear  at  aawoal 
plaoa,— Stopping  a  street  car  at  a 
placa  which  is  not  as  safe  as  the 
one  where  the  car  Is  usually  stopped 
may  be  negligence.  Bass  v.  Concord 
St.  R.  Co..  70  N.  H.  170,  46  A  1056. 

[«}  A  daprasslon  (1)  In  a  pave- 
ment a  step  away  from  where  the 
passengers  alight  is  situated  near 
enough  to  the  track  to  make  it  an 
alighting  place  and  render  the  com- 
pany liable  if  It  is  unsafe.  Fuller  v. 
Detroit  United  R.  Co.,  178  Mtch.  186, 
142  NW  672.  (2)  Where  near  a 
cross  street  there  existed  a  hole  ad- 
joining the  track  of  a  street  railroad 
running  In  the  suburban  part  of  a 
town,  and  a  car  stopped  with  the 
rear  exit  back  from  the  cross  street 
and  directly  opposite  such  hole,  and 
a  passenger  alighted  at  night  and 
walked  into  it,  thinking  she  was  on 
the  cross'  street,  the  existence  of  the 
hole  would  not  make  the  place  of 
alighting  a  dangerous  one,  or  re- 
quire the  conductor  to  warn  the  pas- 
senger of  Its  existence.  Hayes  v. 
United  R..  etc..  Co,,  124  Md.  687,  93 
A  226.  (8)  A  depression  four  or  Ave 
inches  deep,  and  but  a  few  Inches  in 
extent,  does  not  render  a  point  in  the 
street  six  or  eight  feet  distant  there- 
from an  unsafe  place  for  street  car 
passengers  to  alight,  especially 
where  there  Is  no  occasion  for  them 
to  pass  over  such  depression  to  reach 
the  nearest  crossing.  Carroll  v.  New 
Orleans  B.,  etc.  Co.,  132  La.  683,  61 
S  752.  (4)  A  depression  twelve 
inches  square  and  of  a  maximum 
depth  of  three  Inches,  located  a  step 
away  from  where  a  passenger  would 
alight  from  a  street  car.  Is  not  an 
unsafe  place  for  the  landing  of  pas- 
sengers. Puller  v.  Detroit  United  B. 
Co.,  supra. 

[f]  Where  a  street  car  company 
operates  an  open  car  with  transverse 
seats,  the  Implied  invitation  on  the 
stopping  of  tne  car,  or  the  implied 
representation  as  to  the  safety  of 
the  points  on  the  street  opposite  the 
seats,  Is  not  restricted  to  one  aide  or 
the  other  In  the  absence  of  warning 
by  the  company.  White  v.  Lewlston, 
etc.,  St.  R.  Co..  107  Me.  412,  78  A  473. 

49.  Burge  v.  St.  Louis,  etc..  R.  Co., 
193  111.  A.  492;  Farrington  v.  Boston 
El.  R.  Co..  202  Mass.  315,  88  NE 
578;  Creenan  v.  International  R.  Co., 
139  App.  Div.  863,  124  NTS  360. 

50.  Tipton  V.  Topeka  R.  Co.,  89 
Kan.  461,  132  F  189;  Topp  v.  United 
R.,  etc.,  Co.,  99^Md.  630,  69,  A  62.  1 
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operating  a  street  car  to  know  that  the  place  at 
which  the  car  is  stopped  to  allow  passengers  to 
alight  is  reasonably  safe,^^  and  the  passen^r  has 
a  right  to  assume  that  it  is  safe,  unless  it  la  obvi- 
ously dangerous." 

Transfening  fTom  one  car  to  another.  Where  a 
passenger  is  required  to  transfer  from  one  ear  to 
another,  he  must  be  furnished  not  only  a  suitable 
place  to  alight,  but  also  a  reasonably  safe  way  to 
make  the  tnnsfffl*." 


R.  Co..  41  App.  t>\w.  399.  58  NTS  889. 

[a.]  TTtmoBt  core. — A  street  rail- 
road company  dischargrlng:  Its  paa- 
sengrera  on  its  private  way  la  bound 
to  the  utmost  degree  of  care  In  pro- 
curing a  safe  place  for  the  pas- 
sensers  to  alight  Topp  v.  United  R-. 
etc.,  Co..  99  Md.  630,  69  A  62,  1  Ann 
Caa  912  and  note. 

51.  Mobile,  etc.,  R.  Co,  v.  Walsh. 
146  Ala.  295.  40  S  560;  Tllden  v. 
Rhode  Island  Co.,  27  R.  1.  482.  63  A 
675. 

[a]  Knowledge   of  deprassioiu — 

lere  a  depression  into  which  a  pas- 
senger stepped  on  alighting  from  a 
car  had  been  there  for  a  long  time, 
and  at  the  time  of  the  accident  grad- 
ing was  being  done  to  level  up  the 
ground  adjacent  to  the  rails  near  by. 
and  the  carrier  had  established  a 
white  pole  as  a  stopping  place  near 
the  point  of  the  accident,  and  the  de- 
pression was  hid  from  view  as  the 

Sassenger  sat  In  the  car.  It  was  suf- 
cicnt  to  Import  notice  to  defendant 
of  the  unsafe  condition  of  the  ground 
and  to  make  out  a  prima  facie  case 
of  Its  negligence.  Tilden  v.  Rhode 
Island  Co..  27  R  I.  482.  Q3  A  675. 
S3.  See  Infra  S  1498. 
63.  Ind.— Louisville,  etc..  Tract. 
Co.  V.  Walker.  177  Ind.  38.  97  NE  151. 

Mass. —  Wakeley  v.  Boston  El.  R. 
Co..  217  Mass.  488.  105  NB  436;  Rose 
V.  Boston,  etc.,  R.  Co.,  194  Mass.  415, 
80  NE  580. 

Mich. — Wilson  V.  Detroit  United  R. 
Co..  167  Mich.  107,  132  NW  762. 

N.  Y. — Creenan  t.  International  R. 
Co..  139  App.  Dlv.  8S8.  1&4  NYS  360. 

W.  Va. — Klllmyer  v.  Wheeling 
Tract  Co..  72  W.  Va.  148.  77  SB  908. 
48  LRANS  683  and  note,  AnnCas 
13160  1220. 

B.  C. — Schnell  v.  British  Columbia 
Mectrlc  R.  Co.,  16  B.  C.  378. 

[aj  llanM  of  Wf, — (1)  Where  a 
track  Is  obstructed,  and  a  transfer  to 
another  car  Is  necessary,  a  pa.ssenger 
Is  entitled  to  the  highest  degree  of 
care  which  the  carrier  can  give  him. 
Killmyer  v.  Wheeling  Tract.  Co.,  72 
W.  Va.  148,  77  SE  908,  48  LRANS  683, 
AnnCaslSlSC  1220.  (2)  The  rule 
which  requires  only  ordinary  care  of 
railroad  carriers  in  maintaining  safe 
places  for  the  ingress  and  egress  of 
passengers  to  and  from  their  trains 
at  regular  stopping  places  does  not 
apply  to  the  obligation  imposed  on  a 
street  railroad  company  requiring  a 
passenger  to  alight  from  a  car  to 
board  another  to  complete  his  jour- 
ney, because  of  excavations  of  the 
track  and  street,  the  obstructions  of 
the  street  the  stopping  of  the  car  in 
the  middle  of  a  square,  tlie  con- 
dition of  the  place  of  alighting,  and 
the  requirement  of  the  passenger  to 
alight  being  brought  about  by  the 
company.  Louisville,  etc.,  Tract.  Co. 
V.  Walker.  177  Ind.  38.  97  NE  161. 

[b]  Sefeots  in  street. — While  one 
transferring  from  one  street  car  to 
another  does  not  lose  his  status  ft.*! 
a  passenger,  nevertheless  the  street 
railroad  having  furnished  a  safe 
place  In  the  street  for  the  passenger 
to  alight  and  to  reSmbark  is  not 
liable  for  defects  or  dangers  in  the 
street.  Wilson  v.  Detroit  United  R. 
Co..  167  Mich.  107.  132  NW  762. 

I  c  1  Path  around  obatnotloxu — 
Where  a  .street  car  company  volun- 
tarily provides  and  points  out  to  pas- 
sengers a  path  around  an  obstruc- 
tion to  their  line  to  a  point  where  the 
route  is  continued,  it  assumes  an  ob- 


ligation to  make  reasonable  provision 
for  their  safety.  regardless  of 
whether  the  relation  of  carrier  and 

fiassenger  exists  while  they  are  pass- 
ng  around  the  obstruction;  and  the 
fact  that  the  carrier  has  not  obtained 

fier mission  from  the  owner  of  the 
and  over  which  the  path  lays  to  use 
the  land,  so  that  both  the  carrier  and 
those  using  the  path  are  trespassers 
against  the  owner,  does  not  relieve 
the  carrier  from  exercising  due  care 
for  the  safety  of  those  whom  It  In- 
vites to  use  the  path.  Powers  v.  Old 
Colony  St  R.  Co..  201  Mass.  66,  87 
NE  192. 

54.  U.  S. — Southern  Pac.  R.  Co.  v. 
Hall,  100  Fed.  760,  41  CCA  50;  Green 
v.  Pennsylvania  R.  Co.,  36  Fed.  66 
laff  140  U.  S.  49.  11  SCt  660.  35  L. 
ed.  3391;  Harkey  v.  Texas,  etc..  R. 
Co..  11  F.  Cas.  No.  6,065;  Seymour  v. 
Chicago,  etc..  R.  Co.,  21  F.  Cas.  No. 
12,685,  3  Hiss.  48. 

Ala. — Waldrop  v.  Nashville,  etc.,  R. 
Co.,  183  Ala.  226,  62  S  769. 

Ark. — St,  Louis,  etc.,  R,  Co.  v,  Dun- 
can, 119  Ark.  287.  177  SW  1132; 
Arkansas,  etc.,  R.  Co.  v.  Robinson. 
96  Ark.  32,  130  SW  536. 

Cal. — Jamison  v.  San  Jose,  etc..  R. 
Co.,  55  Cal.  593. 

Colo. — Union  Depot,  etc..  Co.  v. 
Londoner,  50  Colo.  22,  114  P  316,  33 
LRANS  433. 

Ga. — Central  R.,  etc..  Co.  v.  Smith, 
80  Ga.  528,  6  SE  772. 

lU. — Chicago,  etCj  R.  Co.  v.  Walker. 
217  111.  605,  75  NE  620  [aff  118  111. 
A.  397];  Chicago,  etc.,  R.  Co.  v.  Wil- 
son, 63  111.  167. 

Ind. — Pennsylvania  Co.  v.  Marlon, 
123  Ind.  416,  23  NE  973,  18  AmSR 
330,  7  LRA  687;  Louisville,  etc.,  R. 
Co.  V.  Lucas,  119  Ind.  683,  21  NE 
968,  6  LRA  198:  New  York,  etc.,  R. 
Co.  v.  Doane,  llS  Ind.  435,  17  NE  913. 
7  AmSR  461,  1  LRA  157:  Cleveland, 
etc.,  K.  Co.  V.  Jones,  51  Ind.  A.  245, 
99  NE  60S. 

Iowa. — Drummy  v.  Minneapolis, 
etc.,  R.  Co.,  163  Iowa  479,  133  NW 
655;  nieckmann  v.  Chicago,  etc.,  R. 
Co.,  145  Iowa  560,  121  NW  676,  189 
AmSR  420.  31  LRANS  338;  McNaugh- 
ton  V.  Ullnoia  Cent  R.  Co.,  136  Iowa 
177,  113  NW  844;  Dleckmann  v.  Chi- 
cago, etc.,  K.  Co.,  106  NW  626. 

Kan. — Irvln  v.  Missouri  Pac.  R. 
Co.,  81  Kan.  649,  106  P  1068,  26  LRA 
NS  739;  Atchison,  etc»  R.  Co.  v. 
Allen,  76  Kan.  190,  88  P  966,  10 
LRANS  676. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Smith,  9  KyL  404. 

Me. — Polland  v.  Orand  Trunk  B. 
Co.,  112  Me.  286,  92  A  38;  Woodbury 
V.  Maine  Cent  R.  Co.,  110  Me.  224,  85 
A  763,  43  LMANS  682;  Hoxfleld  v. 
Maine  Cent.  R.  Co.,  100  Me.  79,  84, 
60  A  710  [quot  Cyc). 

Mass. — Jordan  V.  New  York,  etc.. 
R.  Co.,  165  Mass.  346,  43  NE  111,  52 
AmSR  622,  32  LRA  161;  Keefe  v. 
Boston,  etc..  R.  Co.,  142  Mass.  261, 
7  NE  874. 

Mich. — McCormlck  v.  Detroit,  etc., 
R.  Co.,  141  Mich.  17.  104  NW  380. 

Minn. — Hull  v,  Minneapolis,  etc,  R. 
Co..  116  Minn.  349,  133  NW  852. 

Miss.— Illinois  Cent.  R.  Co.  v. 
Daniels,  96  MISB.  814,  50  S  721,  27 
LRANS  128. 

Mo. — Joyce  v.  Metropolitan  St,  R, 
Co..  219  Mo.  344,  118  SW  21;  Tuller- 
ton  V.  Fordyce,  144  Mo.  519,  44  SW 
1053:  Barth  v.  Kansas  City  El.  R, 
Co..  142  Mo.  535.  44  SW  778;  Efchorn 
V.  Missouri,  etc.,  R.  Co.,  130  Mo.  575, 


1341]    5.    Safety  of  Stations,  Platfonna, 
Walks,  and  Landing  Places — a.  In  General.  The 

care  required  of  the  carrier  for  the  protection  of 
a  passenger  on  its  premises  involves  reasonable 
care  to  provide  and  maintain  safe  and  adequate 
stations,  platforms,  walks,  steps,  and  landings  for 
use  in  waiting  for,  approaching,  and  leavi:^  trains 
or  other  means  of  conveyance  in  which  the  trans- 
portation is  to  be,  or  has  been,  furnished;"  and 
it  is  liable  for  injuries  eaused  by  defects  whiiA 

32  SW  993;  Pullerton  v.  Fordyce,  121 
Mo.  1.  25  SW  587,  42  AmSR  616; 
Chase  v.  Atchison,  etc.,  R.  Co..  134 
Mo.  A.  666,  114  SW  1141:  Waller  v. 
Missouri,  etc.,  R.  Co..  69  Mo.  A.  410. 

N.  J. — Exton  v.  Central  R.  Co..  63 
N.  J.  L.  356.  46  A  1099,  56  LRA  608. 

N.  Y. — Weldon  v.  New  York,  etc.. 
R.  Co..  159  App.  Dlv.  649,  144  NYS 
868;     McCormack    v.  Interborough 


Rapid  Transit  Co..  132  App,  Dlv.  703. 

117  NYS  532  [rev  61  Misc.  601.  113 
NYS  10061;  Fox  v.  New  York,  5  App. 
Dlv.  349,  39  NYS  309;  Redner  v.  Le- 
high, etc.,  R.  Co.,  73  Hun  662,  26 
NYS  1050  [afC  148  N.  Y.  733  mem,  42 
NE  726  mem];  Clussman  v.  Long 
Island  R.  Co.,  9  Hun  618  [aff  73  N. 
Y.  606];  Llscomb  v.  New  Jersey  R., 
etc.,  Co.,  6  Lans.  76-  Kieman  v.  Man- 
hattan R.  Co.,  27  Misc.  841  mem,  58 
NYS  394  [rev  on  other  grounds  28 
Misc.  516,  69  NYS  626]. 

N.  C. — Anderson  v.  Atlantic  Coast 
Line  R.  Co..  161  N.  C.  462,  77  SE  402; 
Mangum  v.  North  Carolina  R.  Co.. 
145  K.  C.  162,  58  SE  913.  122  AmSR 
437.  13  LRANS  589. 

Okl. — Mayne  v.  Chicago,  etc.,  R. 
Co.,  12  Okl.  10,  69  P  933. 

Or. — Flnseth  v.  Suburban  R.  Co., 
32  Or.  1,  61  P  84.  39  LRA  617. 

Tex. — Texas,  etc..  R.  Co.  v.  Brown, 
78  Tex.  397,  14  SW  1034. 

Va. — Chesapeake,  etc.,  R.  Co.  v. 
Mathews.  114  Va.  173,  76  SE  288. 

Wash. — Harris  v.  Seattle,  etc.,  R. 
Co..  65  Wash.  27.  117  P  601. 

W.  Va. — Barker  v.  Ohio  River  R. 
Co..  51  W.  Va.  423.  41  SE  148,  90 
AmSR  808. 

Ont. — Morrison  V.  Pere  Marquette 
R.  Co,.  28  Ont  L.  819.  12  DomLR 
344,  4  OntWN  889,  16  CanRCas  406 
idism  app  27  Ont  L.  271  (alf  27  Ont 
L.  551)f 

[a]  Ordliutry  oar»  to  k*«p  la.  mfe 
ooudltlon.— It  is  the  company's  duty 
to  exercise  ordinary  care  to  keep  ita 
waiting  room  in  a  safe  condition,  so 
that  it  Is  Inaccurate  to  Instruct  that 
a  carrier  must  keep  Its  waiting  room 
In  a  reasonably  safe  condition.  St 
Louis,  etc.,  R.  Co.  v.  Grlmsley,  90 
Ark.  64,  117  SW  1064. 

[b]  If  the  defeeta  la  »  MMaff*- 
way  from  a  xttllzoad  ■tenoa  «• 
truUag>,  the  company  Is  not  guilty  of 
falling  to  provide  a  reasonably  safe 
passageway,  but  if,  in  the  opinion  of 
the  Junr,  the  defects  are  serious  and 
the  hole  is  dangerous,  there  Is  a 
breach  of  Its  duty.  Chesapeake,  etc., 
R.  Co.  V.  Mathews,  114  Va.  171,  76 
SE  288. 

[c]  Mlnxw  to  keep  door  looML— 

Where  doors  in  a  passenger  waiting 
room  were  respectively  labeled 
"Basement"  and  "Toilet,"  and  plain- 
tilT,  a  passenger,  Intending  to  enter 
the  toilet,  by  mistake  opened  the 
basement  door  and  was  Injured  by 
falling  downstairs,  the  door  and 
stairs  being  necessary  for  the  con- 
venient Mfi6  of  the  station,  the  car- 
rier was  not  negligent  in  falling  to 
keep  the  door  locked.  McNaugnton 
V.  Illinois  Cent.  R.  Co.,  136  Iowa  177, 

118  NW  844. 

[d]  Uorable  ticket  iMoth  aad 
■1^1^— It  Is  not  negligence  for  a  car- 
rier to  maintain  a  movable  ticket 
booth  and  a  movable  sign  on  stand- 
ards on  the  pier  of  a  steamship  com- 
pany for  the  convenience  of  passen- 
gers, 80  as  to  entitle  a  passenger  to 
recover  for  injuries  sustained  In  fall- 
ing over  the  slern  when  stepping 
back  from  the  ticket  window.  Penn- 


For  later  cmo,  AaralovBi*  vta  and  oikaaffss  in  the  law  see  cumulative  Annotations,  same  title,  pa^e  wid  note  number. 
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are  known,  or  ought  to  be  known,"''  bnt  not  for 
those  caused  by  mere  depresstons  or  irregularities 
of  which  it  has  no  knowledge  as  being  of  a  dan- 
gerous character.*^  The  carrier's  liability  in  this 
respect  is  the  same  as  that  of  any  person  to  an- 
other who  has  by  invitation  or  inducement  oome  on 
bis  premiBes  to  transact  business.'^'  This  duty,  rela- 
tive to  station  facilities,  is  one  which  the  carrier 
owes  to  the  traveling  public,"*  and  if  another  at- 
tempts to  perform  it  for  the  carrier  it  still  remains 
a  duty  to  the  traveling  publie  from  saeh  other"* 
and  also  from  the  carrier.** 
Platforms.    It  may  be  necessary  for  a  railroad 

avlvanla  R.  Co.  v.  O'Nell,  20<  Fed. 
684,  123  CCA  52. 

[e]  Sld«w»U». — A  railroad  com- 

Sany  Is  bound  to  exercis«  the  same 
egree  of  care  In  keeping  sidewalks 
constructed  for  the  use  of  Its  pas- 
sengers In  safe  condition  that  a  mu- 
nicipal corporation  is  with  respect 
to  publlo  sidewalks.  Weldon  v.  New 
York,  etc.,  R.  Co.,  169  App.  Dlv.  649. 
144  NYS  868;  O'Reilly  v.  Long  Island 
R.  Co.,  16  App.  Dlv.  79,  44  NYS  264; 
Bateman  v.  New  York  Cent.,  etc,  R. 


emnpany,  at  the  usual  stopping  places,  to  furnish 
and  maintain  platforms  suitable  and  adequate  for 
taking  up  and  setting  down  passengers,"  and  to 
exercise  reasonable  care  to  keep  the  platform  in  a 
reasonably  safe  condition  r^^rdless  of  its  owner- 
shipand  this  rule  applies  at  a  flag  station," 
but  it  has  been  held  that  it  does  not  apply  at  a 
place  other  than  a  regular  or  usual  stopping 
place.^  The  carrier  must  construct  and  maintain 
a  platform  in  such  a  reasonably  safe  condition 
that  passengers  may,  in  the  exercise  of  due  care, 
walk  over  it,"  or  step  from  the  steps  of  a  car 
to  the  platform,  or  vice  versa,  irf  safety."   In  fur- 


Co..  47  Hun  (N.  Y.)  429.  And  see 
Uuniclpal  Corporations  [28  Cyc  1840 
et  seqi. 

[f]  TsBiMWUT  rlflnrnlVi  WTifirfr 
a  street  railroaa  company  erects  a 
temporary  sidewalk  over  a  flooded 
street  for  the  use  of  Its  paasencers 
In  golnk  from  one  car  to  another,  it 
is  not  Dound  to  construct  the  pas- 
sareway  in  a  manner  as  reastmably 
•ace  "as  possible."  Flnaeth  v.  Sub- 
urban R.  Co.,  82  Or.  1,  61  P  84,  88 
L.RA  617. 

[k]  Wbww  iMwed  front  traaatt 
wmmlBSloB. — A  street  railroad  com- 
pany  which  leases  a  subway  con- 
structed and  controlled  by  a  transit 
commission  which  adopts  and  in- 
stalls escalators  Is  not  necUrent  In 
not  askiiuc  the  commission  to  chanse 
them  before  the  Arst  accident  re- 
sulting from  their  mechanism.  Tbeall 
V.  Boston  En.  R.  Co.,  213  Uass.  827, 
100  NB  648. 

[h]  Tldou  (Log. — ^A  railroad  com- 
pany may  be  liable  for  Injury  to  a 
passenger  by  a  vicious  dog:  fastened 
at  the  station,  the  employees  of  the 
company  having  had  notice  of  its 
vicious  character.  Trinity,  etc.,  R. 
Co.  v.  O'Brien,  18  Tex.  Civ.  A.  690,  46 
SW  889. 

[1]  Amawagr  horse, — ^A  railroad 
company  is  not  liable  for  Injuries 
caused  to  a  passenger  on  Its  plat- 
form by  a  runaway  horse  breaiclng 
through  crossing  gates  and  coming 
on  the  platform.  Brooks  v.  Old 
Colony  R.  Co.,  168  Mass.  164.  46  NE 
686. 

86.  Ezton  V.  New  Jersey  Cent,  R. 
Co.,  63  N.  J.  L.  356.  46  A  1099,  66 
LRA  608  raff  62  N.  J.  L.  7.  42  A  486, 
66  L.RA  508]:  Kaplowltz  v.  Interbor- 
ough  Rapid  Transit  Co.,  63  Misc.  646, 
108  NYS  721.  See  also  cases  supra 
note  S4. 

(a]    Plsoe  of  tobacco  on  stnt'—A 

carrier  is  not  liable  for  injuries  sus- 
tained by  a  passenger  from  stepping 
on  a  piece  of  tobacco  lying  on  a 
stairway  leading  to  a  railroad  sta- 
tion, where  there  is  nothing  in  the 
evidence  to  Indicate  that  the  tobacco 
has  been  there  a  sufficient  length  of 
time  to  Impute  notice  to  the  carrier. 
Kaplowlts  v.  Interlwrough  Rapid 
Transit  Co.,  SS  Misc.  646,  103  NTS 
721. 

Be.  DHIeahaw  v.  Charleston,  etc., 
R.  Co.,  86  S.  C.  834,  ST  SE  304. 

[a]     The  hlgbest  degree  of  care 

does  not  require  as  a  matter  of  law 
that  the  carrier  shall  see  that  Its 
station  grounds  are  kept  free  from 
any  depressions  or  Irregularities. 
Dllleshaw  v.  Charleston,  etc.,  R,  Co., 
86  S.  C.  834,  87  SB  804  (holding  that, 
■where  a  depression  In  a  station  plat- 
form caused  plaintiff's  Injury,  which 
depression  was  smooth  at  the  bot- 
tom and  at  the  lowest  part  four  or 
nve  inches  lower  than  the  bottom  of 
the  doorsill,  and  was  two  to  four 


feet  long  and  a  foot  and  a  half  to 
to  two  feet  wide,  and  there  was  no 
evidence  that  the  attention  of  de- 
fendant's agent  had  been  called  to 
the  depression,  or  that  before  the 
accident  to  plaintiff  he  knew  that 
any  other  persons  had  fallen,  the 
carrier  was  not  negligent  per  se  In 

Eermlttlng  the  depression  to  remain, 
ut  its  negligence  was  for  the  Jury). 
S7.    Chase  v.  Atchison,  etc..  R.  Co., 


184  Mo.  A.  86E,  114  sW  1141.  AnS 
see  generally  Negligence  [29  Cyc 
463]. 

58.  Union  I>epot.  etc,  Co.  v.  Lon- 
doner, 60  Colo.  22,  114  P  816,  S3  LRA 
NS  488. 

68.    See  supra  1  1319. 

60.  See  supra  f  1818. 

61.  Ark.--St.  Louis,  stC:.  XL  Co.  v. 
FuQua,  114  Ark.  112,  169  SW  786. 

IIL— McFBulden  v.  Chicago,  etc.,  R. 
Co.,  149  111.  A.  298;  Chicago,  etc.,  R. 
Co.  V.  Smith.  59  lU.  A.  242  laff  162 
111.  186,  44  NB  390];  Illinois  Cent.  R. 
Co.  V.  Hobbs.  68  111.  A.  180. 

Ind. — Lake  Brie,  etc.,  R.  Co.  v. 
Taylor,  26  Ind.  A.  879.  68  NE  862. 

Iowa. — Merryman  v.  Chicago  Great 
Western  R.  Co.,  186  Iowa  691,  118 
NW  867. 

La. — Turner  v.  Vlckeburg,  etc.,  R 
Co.,  87  La.  Ann.  648,  55  AmR  614. 

Md.— Baltimore,  etc,  R.  Co.  v. 
Leapley,  66  Md.  671,  4  A  891. 

Mass. — Savogeau  v.  Boston,  etc., 
R.  Co.,  210  Mass.  164.  96  NB  67 
(suitable  In  area  and  construction). 

Misa. — Memphis,  etc.,  H.  Co.  v. 
Whitfleld,  44  Miss.  466,  7  AmR  699. 

Mo. — Joyce  V.  Metropolitan  St.  R. 
Co..  219  Mo.  344.  118  SW  21;  New- 
comb  V.  New  YorK  Cent.,  etc.,  R  Co., 
169  Mo.  409,  69  SW  348;  Robertson  v. 
Wabash  B.  Co.,  152  Mo.  382.  63  SW 
1082;  IDichorn  v.  Missouri,  etc.,  R 
Co.,  130  Mo.  575.  32  SW  993;  Fuller- 
ton  V.  Fordyce,  121  Mo.  1,  2E  SW  687, 
42  AmSR  516. 

N.  J. — Fell  V.  West  Jersey,  etc..  R. 
Co..  77  N.  J.  L.  502,  72  A  862. 

N.  C. — Plneus  v.  Atlantic  Coast 
Line  R.  Co.,  140  N.  C.  460.  63  SB  397, 
111  AmSR  866. 

Okl. — Atchison,  eta,  R.  Co.  v.  Cal- 
houn, 18  Okl.  75,  88  P  207,  11  Ann 
Caa  681. 

Pa. — Pennsylvania  R.  Co.  v.  Zebe, 
33  Pa.  318,  37  Pa.  420. 

Tex. — M  Issouri  Pac.  R,  Co.  v. 
Wortham,  73  Tex.  26,  10  SW  741,  8 
LRA  368. 

Va.— Reed  v.  Axtell.  84  Va.  281,  4 
SB  587. 

Wis. — ^Tarcsek  v.  Chicago,  etc.,  R. 
Co.,  162  Wis.  438,  156  NW  473;  Del- 
matyr  v.  Milwaukee,  etc..  R.  Co.,  24 
Wis.  578. 

[  a  ]  Vlatf onn  in  general  use.-— 
The  adoption  of  a  platform  construc- 
tion like  that  in  general  use  by  well 
regulated  railroads  and  approved  by 
experience  is  sufficlwit.  Fell  v.  West 
Jersey,  etc,  R.  Co..  77  N.  J.  L.  602, 
72  A  362. 

[b]  Where  a  passaotger  Is  anahle 
to  get  on  the  sSatlon  platform  be- 
cause it  Is  narrow  and  crowded,  and 
is  struck  and  killed  by  the  train, 
there  Is  evidence  for  the  Jury  as  to 
the  negligence  of  the  company  In  not 
providing  suitable  and  safe  accom- 
modation for  access  to  its  trains. 
Young  V.  New  York,  etc.,  R,  Co.,  171 
Mass.  33,  50  NE  456,  41  LRA  193. 

 Tc]    Boxes  In  llm  of  platforms.^ 

Where  a  company  fails  to  furnish  a 


platform  for  the  use  of  passengers, 
but  uses  a  box  only  eleven  Inches 
square  on  the  top  and  a  little  larger 
at  the  bottom,  it  falls  to  furnish 
sufficient  platform  accommodations, 
regardtoBs  of  the  length  of  time  dur- 
ing which  such  box  has  been  used, 
the  number  of  persons  who  have  used 
it,  or  the  amount  of  expert  testlmoin' 
as  to  its  safety.  Missouri  Pac.  R. 
Co.  V.  Wortham.  78  Tex.  26,  10  SW 
741,  3  LRA  368. 

[d]  Xovahle  platfona^-The  liabil- 
ity of  a  railroad  company  for  In- 

Surles  to  a  person  attempting  to 
oard  a  train,  which  Injuries  ars 
caused  by  the  Inadeauacy  of  a  mov- 
able platform  to  cover  the  entire 
space  between  tbe  permanent  plat- 
form and  the  entrance  to  Its  train. 
Is  to  be  determined  on  the  footing  of 
what  might  reasonably  be  required 
of  It  in  the  light  of  knowledge  exist- 
ing at  the  time  of  the  accident,  and 
not  of  that  acquired  afterward. 
Plummer  v.  Boston  El.  R.  Co.,  198 
Mass.  499,  84  NE  849. 

Snty  to  stim  train  at  platform  see 
supra  18  1889.  1340. 

as.  u.  S.--^pymour  v.  Chicago, 
etc.,  R.  Co.,  21  F.  Cas.  No.  12,685,  3 
Blsa  43. 

Ark. — St.  Loul^  etc.,  R.  Co.  v. 
FuQua,  114  Ark.  112.  168  SW  786. 

Cfa.— Georgia  Northern  R  Co.  v. 
Hardwick.  12  Oa.  A.  268,  77  SE  102. 

Mich.— Sweet  V.  t>etroit  United  R 
Co.,  141  Mich.  8S0,  106  NW  132. 

N.  H. — Hasetton  v.  Portsmonth, 
eta,  St  R  Co.,  71  N.  H  689,  68  A 
1016. 

Wash. — Harris  v.  Seattle,  etc.,  R. 
Co.,  65  Wash.  27.  117  P  601. 

[a]  Platform  In  street. — (1)  Even 
though  a  street  railroad  company  is 
not  bound  to  furnish  platforms  in  the 
street  for  Its  passengers  to  use  in 
boarding  and  alighting,  where  it 
erects  platforms  in  such  a  way  as  to 
Invite  passengers  to  pass  over  them 
on  leaving  the  cars.  It  is  bound  to 
keep  them  in  a  safe  condition.  Har- 
ris v.  Seattle,  etc.,  R.  Co.,  66  Wash. 
27,  117  P  601.  (2)  A  carrier  by  street 
railroad  Iff  not  bound  to  build  plat- 
forms In  the  city  street  on  a  level 
with  the  rails.  Sweet  v.  Detroit 
United  R.  Co.,  141  Mich.  650.  105  NW 
132 

[b]  Whsre  a  street  railroad  oom- 
paar  has  adopted  a  platform  and  has 

Invited  the  public  to  use  it  in  getting 
on  and  off  the  cars,  it  is  its  duty  to 
keep  the  platform  in  a  reasonably 
safe  condition  for  that  purpose;  and 
it  is  Immaterial  whether  or  not  the 
platform  was  built  by  the  company 
or  is  in  a  public  street.  Haselton  v. 
Portsmouth,  etc.,  St.  R  Co.,  71  N.  H. 
589.  53  A  1016. 

Care  and  as*  of  prsmJiea  gsnoallr 
see  supra  S  1338. 

63.  Pineus  v.  Atlantic  Coast  Line 
R.  Co.,  140  N.  C.  460,  68  SE  297.  Ill 
AmSR  856. 

64.  Sellers  v.  Cleveland,  etc.,  R. 
Co..  40  Ind.  A.  319,  81  NB  1087. 

66.  Maxfleld  v.  Maine  Cent.  R.  Co., 
100  Me.  79,  60  A  710;  Dotson  v.  Erie 
R.  Co.,  68  N.  J.  L.  679,  64  A  827iJ£ar- 
rls  V.  Seattle,  etc.,  R.  Co.,  65  Wash. 
27,  117  P  601. 

66.  111. — Bankwltz  v.  Northwest- 
em  El.  R.  Co.,  182  111.  A.  66. 

Mass. — Anshen  v.  Boston  El.  R. 
Co..  206  Mass.  82,  91  NE  157;  Field  v. 


918    [10  C.  J.] 


CABBIER8 


[§  1341 


therance  of  this  duty  the  carrier  most  exercise  dae 
care  to  prevent  holes  or  other  defects  in  the  plat- 
form from  remaining  unrepaired  or  angnard.ed,°' 
and  to  keep  such  pUtfoxm  reasonably  safe  and 
free  from  tmeks,  bagsa^,  and  other  obstacles  on 
Thieh  pasamgers  are  liable  to  be  injaTed.""  A 
railroad  company  cannot  escape  liability  to  pas- 


sengers because  of  dangerous  obstacles  on  its  i^t- 
form  on  the  ground  that  they  were  placed  there 
by  another,  such  as  an  express  company  who  was 
permitted  to  use  the  plaaorm  for  its  own  pur- 
pose ;^  nor  will  the  fact  that  a  passenger  is  pushed 
into  such  a  defective  jduje  shift  the  responsibility 
for  the  injury,  as  the  carrier  is  bound  to  know 


NE  334;  Wlllworth  v.  Boston  EI.  R. 
Co.,  188  Maas.  220.  74  NE  333. 

Mo. — Newcomb  v.  New  York  Cent„ 
etc.,  R.  Co.,  182  Mo.  687,  81  SW  1069. 

N.  J. — Dotaon  v.  Erie  R.  Co..  68  N. 
J.  L.  679,  54  A  827. 

N.  Y. — Ryan  v.  Manhattan  R.  Co., 
121  N.  Y.  126,  23  NE  1131:  Boyce  v. 
Manhattan  R.  Co.,  118  N.  Y.  314,  23 
NE  304 ;  Woolaey  v.  Brooklyn  Helshts 


R.  Co..  123  App.  Div.  631,  108^  NYS 
16;  Gabriel  v.  Long 
App.  Div.  41,  66  NTS  301;  Fox  v.  New 


York,  70  Hun  181,  24  NVfe  48;  Bames 
V.  New  York  Cent.,  etc.,  R.  Co..  42 
Misc.  622,  87  NYS  608. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Shelton, 
30  Tex.  Civ.  A.  72,  69  SW  653,  70  SW 
369  [aff  96  Tex.  301.  72  SW  1651. 

[a]  Dlatauee  from  traoks. — (1)  A 
carrier  must  locate  Its  platforms  so 
close  to  the  tracks  that  it  will  afford 
a  convenient  means  of  entrance  and 
exit  for  its  passengers,  to  and  from 
Its  cars.  Dotson  v.  Erie  R.  Co.,  68  N. 
J.  L.  679,  64  A  827.  (2)  A  space  of 
ten  inches  between  the  station  and 
the  car  platforms  does  not  of  Itself 
constitute  necrllgence.  Woolsey  v. 
Brooklyn  Heights  R.  Co..  123  App. 
Dlv.  631,  108  NYS  16.  (3)  The  fact 
that  a  platform  is  fourteen  inches 
below  the  step  of  a  car  and  six  inches 
distant  from  such  step  horizontally 
does  not  alone  establish  such  negli- 
gence on  the  part  of  the  company  as 
will  render  it  liable  for  an  injury  re- 
sulting to  a  passenger  from  stepping 
between  the  step  and  the  platform  in 
aligbting  from  the  car.  In  the  ab- 
sence of  other  evidence  that  such 
construction  Is  unusual,  faulty,  or 
dangerous,  or  that  It  has  resulted  in 
Injury  to  others.  Gabriel  v.  Long 
Island  R.  Co.,  64  App.  Dlv.  41.  66 
NYS  301.  (4)  An  elevated  railroad, 
stopping  its  cars  at  a  platform  where 
It  Ts  mingerouB  for  passengers  to 
alight,  by  reason  of  an  open  space 
between  a  car  and  the  platform,  is 
liable  for  Injuries  sustained  by  a 
passenger  falling  through  such  open 
space  while  attempting  to  alight. 
Bankwlts  v.  Northwestern  El.  R.  Co.. 
182  111.  A.  65.  (5)  But  neither  the 
stopping  of  a  car  at  a  curved  part 
of  the  platform,  failure  to  use  wider 
cars,  nor  failure  to  give  warning  of 
the  space  beneath  the  car  step  and 
the  platform  la  negligence,  In  the 
absence  of  proof  that  the  car  was 
not  stopped  at  the  proper  place,  or 
that  wider  cars  could  have  been 
used.  Seale  v.  Boston  El.  R.  Co.,  214 
Mass.  59,  100  NE  1020. 

[b]  Bpao*  neOAMary  tor  panaff* 
of  a»x». — ^Where  a  subway  platform 
is  constructed  according  to  law,  and 
the  space  left  between  the  edge  of 
the  platform  and  the  cars  Is  neces- 
sary to  a  safe  passage  of  the  cars 
along  the  platform,  the  carrier  la  not 
guilty  of  negligence  merely  because 
of  the  existence  of  such  space,  ren- 
dering It  liable  for  injuries  to  a  paa- 
senger  who  falls  into  the  same  while 
attempting  to  board  a  train.  Coogan 
V.  Interborough  Rapid  Transit  Co., 
60  Misc.  662,  99  NYS  882. 

67.  Ark. — Kansas  City  Sonthern 
R.  Co.  V.  Watson,  102  Ark.  499.  144 
SW  922. 

111. — Bankwitx  v.  Northwestern  Bl. 
R.  Co.,  182  III.  A.  65. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Turner.  137  Ky.  730,  126  SW  372,  136 
AmSR  817. 

Mich. — Crowe  v.  Michigan  Cent.  R. 
Co..  142  Mich.  692,  106  NW  396. 

Mo. — Pullerton  v,  Pordyce,  144  Mo. 
519,  44  SW  1053;  Biggie  v.  Chicago, 
etc  R.  Co..  169  Ho.  A.  350,  140  SW 
602;  McCtanahan  v.  St.  Loula,  etc.,  R 
Co.,  147  Mo.  A.  886,  126  SW  535. 


N.  Y. — LIscomb  v.  New  Jersey  R., 
etc.,  Co.,  6  Lans.  75. 

See  also  cases  supra  notes  66,  66. 

"It  is  well  settled  that  It  Is  the 
duty  of  a  railroad  company  to  keep 
In  safe  condition  Its  station  platform 
where  passengers  and  those  who  have 
purchased  tickets  with  a  view  to 
take  paaaage  on  Its  trains  will  ordi- 
narily go,  and  for  failure  to  exerclae 
ordinary  care  In  that  regard  the  com- 
pany la  liable  for  any  consequent  In- 
jury to  one  of  ita  passenger."  Kan- 
sas City  Southern  R.  Co.  v.  Watson, 
102  Ark.  499.  602.  144  SW  922. 

[a]  ZUnati«.tloiia.^<l)  A  hole  six 
Inches  deep  and  containing  a  loose 
obstacle  in  the  bottom  thereof,  altu- 
ated  In  a  station  platform  on  which 
passengers  are  invited  to  step  when 
alighting  from  cars,  is  a  negligent 
defect.  Crowe  v.  Michigan  Cent.  R. 
Co..  142  Mich.  692,  106  NW  895.  (2) 
Where,  by  the  breaking  of  a  plank  in 
a  station  platform,  a  hole  six  feet 
long  and  eight  Isches  wide  was  made, 
which,  although  It  could  have  been 
repaired  In  a  few  minutes,  was  left 
unmanded  and  unguarded  for  four 
days,    the    railroad    company  was 

frullty  of  negligence,  as  a  matter  of 
aw,  as  against  a  passenger  Injured 
thereby.  FuUerton  v.  Fordyce,  144 
Mo.  519,  44  SW  1053.  (3)  Where  a 
hole  over  three  feet  long,  six  Inches 
wide,  and  twelve  Inches  deep  re- 
mained In  a  depot  platform  for  three 
or  four  weeks.  It  existed  long  enough 
for  the  carrier,  in  the  exercise  of  the 
care  which  it  owed  to  Its  passengers, 
to  have  discovered  and  repaired  It; 
and  the  carrier  was  guilty  of  gross 
negligence,  where  Its  agent  had 
actual  knowledge  of  the  presence  of 
the  hole  and  it  was  not  repaired. 
Biggie  V.  Chicago,  etc.,  R.  Co.,  169 
Mo.  A.  350,  140  SW  602. 

08.  y.  S. — Baker  v.  Clark,  99  Fed. 
911,  40  CCA  17;  Seymour  v.  Chicago, 
etc.  R  Co.,  21  F.  Cus.  No.  12,686,  3 
Biss.  43. 

Ark. — Kansas  City  Southern  R.  Co. 
V.  Watson,  102  Ark.  499,  144  SW  922. 

111. — Toledo,  etc.,  R.  Co.  v.  Steven- 
son, 122  111.  A.  654;  Cleveland,  etc.,  R. 
Co.  V.  Reese,  93  111.  A.  657. 

Ind. — Brown  v.  Ohio,  etc.,  R  Co.. 
138  Ind.  648,  37  NE  717.  88  NE  116. 

Kan.— Irvln  v.  MJssourt  Pac.  R.  Co^ 
81  Kan.  649,  106  P  1068,  26  LRANS 
739. 

lia. — Strain  v.  Vicksburg.  etc.,  R. 
Co..  123  La.  407.  49  S  2. 

Miss. — Bell  V.  Southern  R.  Co.,  94 
Miss.  440,  49  S  120. 

N.  Y.— Pitkin  V.  New  York  Cent., 
etc.,  R.  Co.,  94  App.  Div.  31.  87  NYS 
906:  Palmer  v.  Piatt,  27  Hun  684. 

N.  C. — Roberts  v.  Atlantic  Coaat 
Line  R.  Co..  155  N.  C.  79,  70  SE  1080. 

"This  duty  not  only  requires  the 
railroad  company  as  a  carrier  of  pas- 
sengers to  exercise  ordinary  care  to 
see  that  the  station  platform  Itself 
is  in  safe  condition  and  free  from 
any  defect  from  which  a  consequent 
Injury  might  be  reasonably  expected 
to  result,  but  also  Co  keep  such  sta- 
tion platform  free  from  obstructions 
and  dangerous  Instrumentalities,  es- 
pecially at  the  time  when  passengers 
are  expected  to  go  to  and  from  its 
cars."  Kansas  CTty  Southern  R.  Co. 
v.  Watson,  102  Ark.  499,  608,  144 
SW  922. 

[a]  It  t>  necllgMUM  fov  a  nSlroad 
oompanr  to  lav  aa  obstneUui  con- 
sisting of  a  plank  two  Inches  high 
on  a  station  platform  where  passen- 
gers nrny  be  nastenlng  to  and  from 
the  cars,  or  where  trainmen  may  be 
moving  rapidly  to  execute  the  orders 
of  their  superiors,  or  to  attend  to 
their  duties  In  connection  with  mov- 


ing trains.  Brown  v,  Ohio,  etc.,  R 
Co..  188  Ind.  648,  37  NE  717.  38  NE 
176. 

[b]  TntkM. — (1)  It  la  negligence 
to  permit  a  truck  to  stand  so  near 
the  track  as  to  strike  a  passenger 
who  la  boarding  a  train  (Bell  v. 
Southern  R.  Co.,  94  Miaa.  440.  49  S 
120),  (2)  or  to  leave  an  expresa  truck 
on  an  unlighted  station  platform,  at 
nighttime  and  within  Ave  Inches  of 
a  passing  passenger  train  (Irvin  v.. 
Mlaaourl  PtiC.  R.  Co.,  81  Kan.  641. 
106  P  1063,  26  LRANS  739).  (3) 
Passengers  on  a  station  platform 
have  a  right  equal  to  that  of  hand 
trucka.  and  those  who  draw  the 
trucks  owe  such  passengers  a  duty, 
not  only  to  give  warning  of  their  ap- 
proach, but  also  to  proceed  carefully 
and  to  be  constantly  on  the  alert  not 
to  strike  those  who  are  not  aware 
of  their  danger.  Palmer  v.  Piatt,  27 
Hun  (N.  r?i  634.  (4)  Leaving  a 
baggage  truck  at  the  very  end  of  the 
station  platform,  at  or  near  the  place 
where  it  has  been  used  in  unloading 
baggage  from  the  baggage  car  of  a 
train,  and  failing  to  light  the  plat- 
form at  that  point,  is  not  such  negli- 
gence as  will  render  the  railroad 
company  liable,  where  a  person,  while 
endeavoring,  by  running  alongside 
tlie  rapidly  receding  train,  to  restore 
a  child  In  his  arms  to  its  mother 
who  Is  standing  on  the  platform  of 
a  car,  stumbles  over  the  truck  In  tbt 
dark  and  drops  the  child,  to  its  in- 
Jury,  as  the  railroad  la  not  bound 
to  foresee  and  guard  against  auch 
extraordinary  conduct.  Atchlaon, 
etc,  R.  Co.  V.  Calhoun.  213  U.  S.  1, 
29  set  321,  63  L.  ed.  671  [rev  18  CttL 
76,  89  P  207,  11  AnnCas  881]. 

[c]  Baggan^d)  A  carrier  Is 
not  negligent  In  placing  trunks  on  a 
station  platform,  where  a  sufficient 

Eassageway  is  left.  Strain  v.  Vicks- 
urg,  etc.,  R.  Co..  123  La.  407,  49  S 
2.  (2)  The  fact  that  a  trunk  was 
plaoed  on  the  platform,  so  near  the 
track  that  a  passenger  attempting  to 
board  a  train  In  motion  was  Injured 
by  coming. in  contact  with  It,  may  be 
considered  in  determining  the  car- 
rier's liability.  Roberts  v.  Atlantlo 
Coast  Line  R.  Co.,  166  N.  C.  T9,  70  SB 
1080. 

[d]  PasBsBgw  boardliiir  morlar 
trmla.  Managers  and  conductors  of 
railroad  trains  must  take  notice  that 
pasaengera,  while  trains  are  yet  at 
station  platforms,  do  and  will,  some- 
times, get  on  them  when  in  slow 
motion;  and,  as  a  high  degree  of  care 
Is  due  for  the  protection  of  persona 
alighting  from  and  boarding  trains 
at  stations,  it  Is  the  duty  of  the 
management  of  railroads  to  see  to 
it  that  the  platforms  at  the  stations 
are  unobstructed  by  trucks  or  bag- 
gage, or  otherwise,  within  a  safe  dis- 
tance from  the  side  of  the  train  be- 
fore leaving  the  station.  Chicago, 
etc..  R.  Co.  v.  Gore,  105  III.  A.  16 
raff  202  III.  188,  66  NE  1063,  96  Am 
SR  224). 

69.  irvln  v.  Missouri  Pac.  B.  Co., 
81  Kan.  649,  106  P  1063,  26  LRANS 
739;  Mangum  v.  North  Carolina  R. 
Co.,  145  N.  C.  152,  68  SE  913.  122 
AmSR  437,  13  LRANS  589. 

[a]  Wewraaper  portsr^— 'A  carrier 
la  liable  for  rnjury  to  a  passenger  by 
the  negligence  of  a  newspaper  por- 
ter while  moving  a  truck  along  a 
platform  with  the  carrier's  consent, 
that  the  newspaper  company  may 
also  be  liable  not  relieving  the  car- 
rier from  Its  duty  to  furnish  a  pas- 
senger a  safe  passageway  to  its 
train.  Mangum  v.  North  Carolina  R. 
Co.,  145  N.  C.  162^  68  SE  918.  122  Am 
SK  437.  13  LRANS  689  and  note. 


For  later  oasss.  OsTtfopaeMtg  and  «h»BffM  in  the  law  see  cumulatlvs  Annotations,  same  title,  pagrand  note  nianber. 
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that  crowds  will  oongregate  on  its  platform.™ 

Acts  of  postal  cladu.  The  carrier  will  be  liable 
if  a  passenger  is  injured  by  reason  of  the  throw- 
ing of  mail  poncfaes  from  postal  cars  in  such  a  way 
as  to  involve  danger  to  passengers,  if  it  has  p^ 
mitted  postal  clerks  earned  on  its  trains  to  adopt 
an  unsafe  method  of  delivering  such  pouches." 

1342]  b.  Umitations  of  Role.  The  carrier's 
duty  is  to  use  reasonable  care  not  to  permit  the 
station  or  platform  to  become  dangerous  through 
defects  or  obstructions  after  a  reasonable  time  to 
discover  and  repair  or  remove  the  same  has 
elapsed."   The  mere  fact  of  such  a  defect  or  ob- 


strootion  does  not  eonetitnte  n^ligence,  but  the 
carrier  must  have  had  knowledge  thereof^  or  the 
defect  or  obstruction  must  have  been  of  such  a 
character  and  so  long  existent  that  the  carrier 
was  chargeable  with  knowledge  thereof  and  had  a 
reasonable  opportunity  to  repair  or  guard  the 
same." 

1343]  c  Duty  to  Kmp  Premises  Lighted. 
Stations  as  well  as  platforms,  walks,  and  other  ap- 
proaches should  at  night  be  reasonably  lighted  for 
a  sufficient  time  before  and  after  the  arrival  and 
departure  of  trains  to  enable  passen^rs  to  alight 
and  board  trains  with  reasonable  safety,"  partien- 


70.  Indianapolis  St.  R.  Co.  v.  Rob- 
inson. 1S7  Ind.  414,  61  NE  936. 

pjutouUon  from  orowOs  morsUy 

see  Infra  S  1345. 

71.  U.  S. — Southern  R.  Co.  v. 
Rhodes,  86  Fed.  422.  30  CCA  167. 

Ark. — Huddleston  v.  St.  Lrouis,  etc., 
R.  Co.,  90  Ark.  378.  119  SW  280. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Baker,  1G8  Ky.  224,  164  SW  799. 

Mass. — Snow  v.  FItchburv  R.  Co., 
1S6  Mass.  652,  49  AmR  40. 

Mo. — Hugbes  v.  Chicago,  etc..  R. 
Co..  187  Mo.  447.  30  SWT27. 

N.  T. — Carpenter  v.  Boston,  etc., 
R.  Co..  97  N.  T.  494,  49  AmR  &40; 
Ayres  v.  Delaware,  etc,  R.  Co.,  77 
Hun  414^8  NTS  789. 

[a]  WlLere  mall  Is  tliTOwn  on  a 
station  platform  from  swiftly  pass- 
ing trains,  it  Is  the  carrier's  duty 
to  protect  passengera  and  others  law- 
fully on  Its  platform  against  Injuries 
from  the  mall  sacks,  by  requiring 
them  to  be  thrown  at  a  particular 

elace,  by  posting  warning  notices,  or 
y  other  available  means.  Huddle- 
Bton.  v.  St.  Louis,  etc.,  R.  Co..  90  Ark, 
S78.  119  SW  280. 

71.  Goddard  v.  Boston,  etc.,  R. 
CO..  179  Mass.  63,  60  NE  486;  Scholtz 
V.  Interborough  Rapid  Transit  Co., 
48  MlBC.  619,  96  NTS  667;  Chesa- 
peakfs  etc.,  R.  Co.  v.  Mathews,  114 
Va.  173,  76  SB  288. 

[a}  ■■MWi  sua  on  station  plat- 
form.— (1)  A  passenger  cannot  re- 
cover for  injuries  received  by  slip- 
ping on.  a  banana  skin  lying  on  a 
station  platform.  In  the  absence  of 
evidence  showing  how  long  it  was 
lying  there.  Goodard  v.  Boston,  etc., 
R.  Co.,  179  Mass.  62.  60  NB  486. 
(2>  The  fact  that  a  banana  peeling 
is  on  a  stairway  leading  to  a  street 
railroad  station,  on  which  a  passen- 
ger steps,  causing''  htm  to  fall,  will 
not  support  a  verdict  ajfalnst  the 
company  for  injuries,  in  the  absence- 
of  a  iritowing  of  negligence  In  per- 
mitting It  to  remain  there.  Benson 
v.  Manhattan  R.  Co.,  31  Misc.  723,  65 
NTS  271.  (3)  But  It  has  been  held 
that  even  in  the  absence  of  evidence 
of  notice  of  the  presence  of  a  banana 
peel  on  the  platform  defendant  was 
liable  for  Injuries  paused  by  a  pas- 
senger slipping  on  a  banana  peel  on 
the  station  platform,  as  the  carrier 
was  bound  to  the  exercise  of  the 
highest  degree  of  care,  skill,  and  dili- 
gence for  the  safety  of  the  passen- 
ger consistent  with  the  mode  of  con- 
veyance employed.  Lapln  v.  North- 
western El.  R.  Co.,  162  111.  A.  296. 

73L  Munro  v.  St.  Ixtuls.  etc.,  R. 
Co..  166  Mo.  A.  710,  13S  SW  1016; 
Scholts  V.  Interborough  Rapid  Tran- 
sit Co.,  48  Misc.  619,  96  NTS  567. 
_ra]  Xnowtedffe  of  a^set.~(l> 
wnere  a  defect  in  a  platform  Is  not 
directly  caused  by  the  carrier's  em- 

ftloyees;  It  must  be  shown  that  It  or 
ts  Mnployees  knew,  or  by  the  exer- 
cise of  ordinary  care  could  have 
known,  of  the  defect  in  time  to  have 
had  a  reasonable  opportunity  to  re- 
pair It,  and  that  they  failed  so  to  do. 
In  order  to  make  the  company  liable 
for  Injuries  to  a  passenger  there- 
frcmi.  Munro  v.  St.  Louis,  etc..  R. 
Co.,  186  Mo.  A.  710.  135  SW  1016. 
(2)  The  existence  of  any  obstruction 
over  which  a  passenger  falls  on  a 
station  platform  Is  not,  in  the  ab- 
sence of  evidence  or  of  something 
about  the  obstruction  Itself  to  Indi- 


cate the  length  of  time  during  which 
It  was  on  the  platform,  or  the  cause 
of  its  presence  there,  sufficient  to 
charge  the  carrier  with  negligence. 
Scholtz  V.  Interborough  Rapid  Tran- 
sit Co..  48  Misc.  619,^5  NTS  667. 

74.  U.  S.— O'Field  v.  St.  Louis, 
etc..  R.  Co.,  189  Fed.  721,  111  CCA 
269;  Scanlan  v.  Tennev,  72  Fed.  226; 
Grimes  v.  Pennsylvania  Co.,  36  Fed. 
72;  Holmes  v.  Oregon,  etc,  R.  Co„  6 
Fed.  623.  6  Sawy.  276. 

Ala. — Alabama  Great  Southern  R. 
Co.  V.  Arnold,  Si  Ala.  169,  4  S  269,  6 
AmSR  364. 

Ark. — St.  Louis,  etc..  R.  Co.  v. 
Briggs,  87  Ark.  581.  113  SW  644;  St. 
Louis,  etc.,  R.  Co.  v.  Battle.  69  Ark. 
369,  63  SW  806;  Fordyce  v.  Merrill, 
49  Ark.  277.  6  SW  329. 

Cal. — ^Teale  v.  Southern  Pao.  Co., 
20  Cal.  A.  570.  129  P  949. 

Del. — Wallace  v.  Wilmington,  etc., 
R.  Co.,  13  Del.  629.  18  A  818. 

111.— Ardlson  v.  Illinois  Cent.  R. 
Co..  156  111.  A.  274  faft  849  111.  SOO, 
94  NE  6011. 

Ind. — Pere  Marquette  R.  Co.  v. 
Strange.  171  Ind.  160,  84  NB  819,  85 
NB  1026,  20  LRANS  1041;  Louisville, 
etc.,  R  Co.  V.  Treadway,  143  Ind. 
689,  40  ^^B  807,  41  NB  794;  Louisville, 
etc.,  R.  Co.  V.  Treadway.  142  Ind. 
476,  40  NB  807,  41  NB  794;  Louis- 
ville, etc.,  R.  Co.  V.  Lucas,  119  Ind. 
688,  21  NB  968.  6  LRA  193. 

Iowa — Dleckmann  v.  Chicago,  etc., 
R.  Co.,  146  Iowa  250,  121  NW  676. 
139  AmSR  420,  31  LRANS  338;  Mer- 
ry man  V,  Chicago  Great  Western  R. 
Co..  136  Iowa  691,  113  NW  867:  Hiatt 
V.  Des  Moines,  etc.,  R.  Co.,  96  Iowa 
169,  64  NW  766. 

Kan. — St.  Louis,  etc.,  R.  Co.  v. 
Marshall.  71  Kan.  866,  81  P  169. 

Ky, — Louisville,  etc.,  R.  Co.  v.  Tur- 
ner. 137  Ky.  730.  126  SW  372,  136 
AmSR  317;  Chesapeake,  etc.,  R.  Co. 
V.  Robinson.  136  Ky.  ^50,  123  SW 
308;  Louisville,  etc.,  R.  Co.  v.  Payne, 
133  Ky.  539,  118  SW  352.  19  AnnCas 
294:  Louisville,  eta,  R.  Co.  v.  Rlck- 
etts,  62  SW  939.  21  KyL  ««S.  37  SW 
962,  18  KyL  687. 

La. — Abney  v.  Louisiana,  etc.,  R. 
Co.,  127  La.  437,  53  S  678;  Moses  v. 
Louisville,  etc.,  R.  Co.,  39  La.  Ann. 
649,  2  S  667.  4  AmSR  231;  Reynolds 
v.  Texas,  etc.,  R.  Co.,  37  La.  Ann. 
694;  Peniston  v.  Chicago,  etc..  R.  Co., 
34  La  Ann.  777,  44  AmR  444. 

Mass. — Savageau  v.  Boston,  etc., 
R.  Co..  210  Mass.  164,  96  NB  67. 

Minn. — Buenemann  v.  St.  Paul, 
etc..  R.  Co.,  32  Minn.  390,  20  NW 
379. 

Hiss. — Kansas  City,  etc.,  R.  Co.  v. 
McShan.  81  Miss.  460,  33  S  223. 

Mo. — Sargent  v.  St.  Louis,  etc.  R. 
Co.,  114  Mo.  348,  21  SW  823.  19  LRA 
460;  Gerhart  v.  Wabash  R.  Co.,  110 
Mo.  A.  106,  84  SW  100. 

N.  T. — Becker  v.  Interborough 
Rapid  Transit  Co.,  128  App.  Dlv.  456, 
112  NTS  816;  Green  v.  Middlesex  Val- 
ley R.  Co.,  31  App.  Dlv.  412,  63  NTS 
500;  Pox  V.  New  York,  5  App.  Dlv. 
349,  39  NTS  309:  Miller  v.  Ft.  Lee 
Park,  etc..  Co.,  73  Hun  160.  26  NTS 
924;  Osbom  v.  Union  Ferry  Co.,  63 
Barb.  629. 

N.  C. — Leggett  v.  Atlantic  Coast 
Line  R.  Co.,  168  N.  C.  366,  84  8E  367; 
Wagner  v.  Atlantic  Coast  Line  R. 
Co.,  147  N.  C.  316,  61  SE  171.  19  LRA 
NS  1028:  Ruffln  v.  Atlantic,  etc.,  R. 
Co.,  142  N.  C.  120,  66  SB  86. 


N.  D. — Messenger  v.  Valley  City 
St.  etc.,  R.  Co.,  21  N.  D.  82,  88,  128 
NW  1023.  32  LRANS  881  felt  <l^cj. 

Oh. — Cleveland,  etc,  R.  Co.  v.  An- 
derson, 21  Oh.  Clr.  CL  288.  11  Oh. 
Clr.  Dec.  76B. 

Okl. — Atchison,  etc..  R.  Co.  v.  Cal- 
houn. 18  Okl.  76,  89  P  a07,  11  Ann 
Cas  681. 

Or.— Abbot  V.  Oregon  R.  Co.,  46  Or. 
549,  80  P  1012,  114  AmSR  885,  I  LRA 
NS  851,  7  AnnCas  961  and  note. 

Pa. — Hall  V.  Bessemer,  etc.,  R.  Co., 
36  Pa.  Super.  666.  661  [quot  Cyc]. 

S.  C. — Wllllford  V.  Southern  R.  Co., 
85  S.  C.  301.  67  SE  302. 

Tex. — Texas,  etc.,  R.  Co.  v.  Brown, 
78  Tex.  897,  14  SW  1034;  Houston, 
etc.,  R.  Co.  V.  Hooper,  (Civ.  A.)  184 
SW  347;  Stamp  V.  Skstern  R.  Co., 
(Civ.  A.)  161  SW  450;  Texas,  etc..  R. 
Cc  V.  Wheeler.  52  Tex.  Civ.  A.  603, 

116  SW  83-  St.  Louis  Southwestern 
R.  Oo.  V,  Ratley,  (Civ.  A.)  87  SW 
407;  Gulf,  etc^  R.  Co.  v.  Shelton,  30 
Tex.  Civ.  A.  72,  69  SW  663^  70  SW 
359  [aff  96  Tex.  301.  72  sW  165]; 
Texas,  etc.,  R.  Co.  v.  Lee.  21  Tex.  Civ. 
A.  174.  61  SW  351.  67  SW  673;  Texas, 
etc.  R.  Co.  V.  Reich.  (Civ.  A.)  32  SW 
817;  Rozwadosfskle  v.  International, 
etc..  R.  Co.,  1  Tex.  Civ.  A.  487,  20 
SW  872. 

Va — Chesapeake,  etc.,  R.  Co.  v. 
Smith,  103  Va.  326.  49  SB  487;  Alex- 
andria, etc..  R.  Co.  V.  Herndon,  8? 
Va  193,  12  SB  289;  Reed  v.  Axtell, 
84  Va  231.  4  SB  687. 

Wash. — ^Valentine  v.  Northern  Pac 
R.  Co..  70  Wash.  96.  126  P  99:  Harris 
V.  Seattle,  etc.,  R.  Co.,  66  Wajdi.  27, 

117  P  601. 

■  Wla — Skow  V,  Oreen  Bay,  etc.,  R. 
Co..  141  Wis.  21.  123  NW  138:  Ellis 
V.  Chicago,  etc.,  R.  Co..  120  Wis.  645, 
98  NW  942;  Duell  v.  Chicago,  etc..  R. 
C^>.,  IIB  Wis.  616,  92  NW  269. 

"The  law  imposes  on  a  railroad 
company  engaged  In  carrying  per- 
sons for  hire  the  duty  of  exercising 
reasonable  care  In  keeping  Its' plat- 
forms, approaches  ttiereto.  and  sta- 
tion grounds,  so  far  as  passengers 
would  naturally  resort  to  tnem,  prop- 
erly lighted  at  night  for  a  reasonable 
time  next  prior  to  the  arrival  or 
Immediately  following  the  departure 
of  a  train  which  its  time  cards  spec- 
ify will  stop  at  night  to  take  on  or 
put  oft  passengers/'  Abbot  v.  Ore- 
gon R.  Co.,  46  Or.  649,  660,  80  P  1012, 
114  AmSR  888,  1  LRANS  861,  7  Ann 
Cas  961. 

[a]  rtJOax*  to  fwvlali  Ugua  am 
wmguguaam- — (1)  Where  It  may 
reasonably  t>e  assumed  that  the  ne- 
cessities of  the  passengers  may  re- 
quire lights,  a  failure  to  furnish  them 
Is  negligence.  Valentine  v.  Northern 
Pac  R.  Co.,  70  Wash.  96,  126  F  99. 
(2)  Where  a  carrier  stopped  Its  train 
on  a  dark  night  In  an  unllghted  lo- 
cality where  there  was  no  platform, 
and  failed  to  provide  any  light  or 
Intermediate  rest  between  the  lower 
step  of  the  car  and  the  surface  of 
the  ground  which  was  rough,  and  by 
reason  thereof  a  female  passenger 
was  injured  while  attempting  to 
alight,  the  carrier  was  guHty  of 
actionable  negligence.  Bills  v.  Chi- 
ef^, etc..  R.  Co.,  120  Wis.  646,  98 
NW  942.  (3)  Where  It  Is  not  ob- 
viously so  dangerous  to  permit  pas- 
sengers to  pass  from  a  train  to  an 
unllghted  station  platform  that  the 
court  can  say  that  It  was  nwligence 
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larly  where  a  statute  so  requires and  the  per- 
formance of  this  duty  is  not  excused  by  the  fact 
that  there  is  no  system  of  public  lighting  in  the 
city  in  which  the  carrier's  station  is  located,"  or 
that  the  eily  fails  to  furnish  li^ts  for  the  car- 
rier's premises." 

Applicatioiu  of  rule.  This  duty  of  ke^ng  a 
eairier's  premises  %hted  applies  while  the  rela- 
tion of  passenger  and  carrier  exists,  as  where  a 
passenger  leaves  the  train  for  refreshment,  for  the 
smding  of  telegrams,  and  the  like;"  and  aueh 
duty  extends  to  quasi  stations  or  stopping  places," 
and  to  flag  station^,  at  which  the  carrier  is  charged 
with  the  knowledge  that  there  will  be  passengers.*" 

BO  to  do,  It  l0  error  for  the  court  In 
Its  charge  to  aBSume  that  It  was  the 
duty  of  the  carrier  to  furnish  light. 
Cleveland,  etc..  R.  Co.  v.  Anderson, 
21  Oh.  Clr.  Ct.  288.  11  Oh.  Cir.  Dec. 
765. 

[b]  XiAMt  AevrM  of  OMW^-^t 

has  been  held  that  a  carrier  owes  to 
a  iMU9Benger  the  exercise  of  the 
bluest  degree  of  care  for  hla  safety 
consistent  with  the  practical  opera- 
tion of  Its  road,  and.  If  lighting  its 
platform  and  premises  Is  necessary 
to  the  exercise  of  such  degree  of 
care,  it  Is  the  duty  of  the  carrier  so 
to  do.  Ardlson  v.  Illinois  Cent.  R. 
Co.,  16E  111.  A.  274  jaff  249  111.  300. 
94  NE  EOl];  McPadden  v.  Chicago, 
etc.,  R.  Co.,  149  111.  A.  298  (boldlnK 
that  In  case  of  any  defect  or  absence 
of  light  causing  an  Injury,  vhlch 
human  care,  ngllance,  and  fore- 
thought reasonably  exercised  could 
have  discovered  and  guarded  against 
and  provided  for  consistently  with 
the  practical  operation  of  the  road, 
the  law  holds  the  carrier  responsible, 
but  such  rule  does  not  require  the 
carrier  to  foresee  and  provide  against 
accidents  never  before  known  and  not 
reasonably  to  be  apprehended). 

[c]  A  Street  «ar  oompany  is 
bound  to  keep  its  platforms  in  the 
street  In  a  safe  condition  for  pas- 
sengers by  properly  lighting  them 
If  necessary,  irrespective  of  the 
city's  failure  to  light  the  street  at 
that  point,  so  that  its  failure  to 
light  the  platforms  causing  injury  to 
a  passenger  Is  actionable  negligence, 
the  platforms  having  no  guard  rails. 
Harris  v.  Seattle,  etc.,  R.  Co.,  SS 
Wash.  27,  117  P  601. 

[d]  Speolal  tnin. — (1)  Where  a 
passenger  arrives  at  his  destination 
on  a  special  train  on  a  dark  night, 
and  following  other  passengers  who 
strike  matches  to  aid  them  In  secur- 
ing the  way  to  the  street  he  passes 
along  the  platform  which  is  un- 
lighted,  and  unguarded  by  a  railing, 
and  falls  off  the  side  thereof  with  a 
companion,  and  Is  hurt,  the  railroad 
company  Is  liable.  Gertiart  v.  Wa- 
bash R.  Co^  110  Mo.  A.  106,  84  SW 
too.  (2)  The  knowledge  of  a  train 
dispatcher  that  passengers  arriving 
on  a  special  train  over  another  roa£ 
at  night  intends  to  take  a  train  on 
his  road  does  not  bind  his  road  to 
light  Us  station  platform  until  a 
reasonable  time  prior  to  the  arrival 
of  its  train.  Abbot  v.  Oregon  R.  Co.. 
46  Or.  549,  80  P  1012,  114  AmSR 
885.  1  LRANS  851.  7  AnnOas  961. 

[el  That  a  row  of  box  oars  ihiits 
off    the    light    from    the  alighting 

flace  does  excuse  the  carrier  from 
lability  for  Its  failure  to  have  such 
alighting  place  properly  lighted. 
Teale  v.  Southern  Pac  Co.,  20  Cal, 
A.  670.  129  P  949. 

75.  See  statutory  provisions, 
[a]  Common-law  duty  not  af- 
fected.— A  statutory  provision  re- 
quiring stations  to  he  Kept  properly 
lighted  for  a  certain  time  before  and 
after  the  arrival  of  each  train  does 
not  relieve  the  carrier  of  Its  common- 
law  duty  of  protecting  passengers 
and  others  rightfully  on  Its  premises. 
Drummy  v.  Minneapolis,  etc.,  R.  Co.. 
153  Iowa  479.  133  KW  G55.  See  also 
Infra  S  1346  note  92  Ca]. 


senger  houses  lighted  and  open  to  in- 
gress and  egrass  of  passengers  does 
not  apply  to  station  platforms  or 
other  places  where  passengers  are 
expected  to  get  on  or  off  trains.  Oulf, 
etc..  R-  Co.  V.  Bamett,  19  Tex.  Civ. 
A.  626.  47  SW  1039. 

78.  Toledo,  etc.,  R.  Co.  v.  Steven- 
son, 122  111.  A.  654. 
'  77.  Harris  V.  Seattle,  etc..  R.  Co., 
65  Wash.  27,  117  P  601;  Owen  v. 
Waahlngton.  etc.,  R.  Co.,  29  Wash. 
207,  69  P  767. 

ra]  Anmited  n^ageBoa,— -Where  a 
railroad  company  nad  made  diligent 
effort  to  have  the  city  furnish  a 
light  for  Its  prMnlses  where  pas- 
sengers alighted  from  trains,  and 
the  city  had  undertaken  ao  to  do. 
the  company  in  good  faith  relying 
thereon,  if  the  61ty  was  negligent  In 
this  respect,  Buota  negligence  was  Im- 
puted to  the  company,  Owen  v. 
Washington,  etc.,  R.  Co.,  29  Wash. 
207.  69  P  767. 

78*  Texas,  etc.,  R.  Co.  v,  Stewart, 
228  U.  8.  S57.  88  SCt  648,  67  L.  ed. 
876  [aft  183  Fed.  676,  lOfi  CCA  646]; 
Galveston,  etc..  R.  Co.  v.  Mathes, 
(Tex.  Civ.  A.)  73  SW  411. 

79.  Wagner  v.  Atlantic  Coast  Line 
R.  Co..  147  N.  C.  816,  61  BE  171,  19 
LRANS  1028. 

BO.  Cleveland,  etc..  R.  Co.  v.  Har- 
vey, 46  Ind.  A.  153.  90  NE  818. 

Bl.  S  weany  v.  Missouri,  etc ,  R. 
Co.,  167  Mo.  A.  137,  lEl  SW  198; 
Hodges  V.  New  Hanover  Transit  Co., 
107  N.  C.  676,  12  SE  697. 

Otdiig  to  or  awaiting  train  or  oaz 
generally  see  supra  SS  1040,  1311. 

Ba.  Ga. — Stiles  v.  Atlanta,  etc.,  R. 
Co.,  66  Ga.  370. 

Ky. — Louisville,  etc..  R.  Co.  v. 
HobbS,  165  Ky.  130,  169  SW  682,  47 
LRANS  1149. 

Tex. — Davis  v.  Houston,  etc.,  R. 
Co.,  29  Tex.  Civ.  A.  42.  68  SW  733. 

Vs. — Mitchell  v.  Southern  R.  Co.. 
118  Va.  642,  88  SE  E6. 

Wls.~Hempton  v.  Green  Bay,  etc.. 
R.  Co..  162  Wis.  62.  166  NW  927. 

ta]  lUujttratioBS. — (1)  Where  a 
passenger  train  was  temporarily 
stopped  some  distance  from  the  sta^ 
tlon  for  receiving  and  delivering  pas- 
sengers, until  two  freight  trains  In 
advance  of  It  could  be  moved  out  of 
the  way,  and  plaintiff  boarded  such 
train  in  search  of  his  wife  and  child 
who  were  thereon  as  passengerB,  and 
In  attempting  to  move  from  one  car 
to  another  by  passing  around  an  In- 
tervenlngr  car  stepped  off  the  plat- 
form into  a  culvert  fifteen  or  twenty 
feet  deep  which  he  could  not  see  on 
account  of  the  darkness  of  the  night, 
thereby  sustaining  serious  personal 
Injury,  the  carrier  was  not  liable 
therefor.  Stiles  v.  Atlanta,  etc.,  R. 
Co.,  65  Ga.  370.  (2)  Where  plaintiff 
after  leaving  defendant's  station 
passed  beyond  the  station  grounds 
along  a  path  on  the  right  of  way  at 
night  and  fell  into  a  turntable  pit, 
she  was  but  a  licensee  as  to  whom 
the  railroad  company  owed  no  duty 
to  llKht  or  otherwise  guard  the  pit. 
T>oulST.-lll6.  etc..  R,  Co.  V.  Hobbs.  156 
Ky.  no.  159  SW  682,  47  LRANS  1149. 
[b]    Slied  at  flag  ataUoa^A  rall- 


But  it  does  not  apply  to  a  passenger  who  goes  to 
the  station  or  attempts  to  board  a  train  an  unrea- 
sonable length  of  time  before  its  departure;"  nor 
does  it  extend  to  a  portion  of  the  station  grounds 
where  passmgeis  eannot  reasonably  be  expected 
to  resort."" 

The  extent  of  l^tinc  req,idz«d  at  «iy  particular 
station  depends  on  the  amount  and  nature  of  the 
business,  and  the  character,  situation,  and  sur- 
roundings of  the  station  with  reference  to  tracks 
and  other  phyaieal  oonditions  reasonably  ealenlated 
to  affect  the  security  of  persons  in  the  proper  use  of 
the  premises  aud  in  the  exercise  of  ordinary  eare." 
1344]  d.  Aocumnlatloiia  of  Bbow  and  Ice.  A 

road  company  not  being  liable  to 
famish  a  ll^t  at  a  shed  *at  a  flag 
station  Is  not  liable  for  injuries  re- 
ceived by  a  passennr  because  of  the 
absence  of  a  lint.  Mitchell  v. 
Southern  R.  Co.,  118  Va.  642,  88  SE 
56. 

[c]   maok  way  to  statlom^Where 

defendant  carrier  bad  extended  no 
express  or  Implied  Invitation  to  paa- 
senjers  or  others  to  use  a  back  way 
to  reach  its  station  or  trains.  It  was 
not  required  to  maintain  lights  or  to 
guard  the  way.  Hempton  v.  Oreen 
Bay,  etc.,  R.  Co..  162  Wis.  62.  15E 
NW  927. 

To  wliat  praaulms  dntr  to  exer- 
cise txUmdm  see  supra  S  1887. 

83.  Pere  Marquette  R.  Co.  v. 
Strange,  171  Ind.  160,  84  KB  819,  85 
fm  1026,  20  LRANS  1041;  I«uiB- 
vilte^  etc.,  R.  Co.  v.  Treadway,  141 
Ind.  689,  40  NE  807,  41  NE  794; 
St.  Louis,  etc„  R,  CO.  v.  Marshall.  71 
Kan.  866,  81  P  169;  Chesapeake,  etc.. 
R.  Co.  V.  Robinson,  136  Ky.  850,  123 
SW  808:  Illinois  Cent.  R.  Co.  v. 
Cruse,  lis  Ky.  463,  »6  SW  Ml,  » 
K:yL^14.  8  LRANS  899.  18  AnnCas 
B93;  Louisville,  etc.,  R.  Co.  v.  Rick- 
etlB.  87  SW  9n,  18  ^L  687:  Abbot 
V.  Oregon  R.  Co..  46  Or.  649.  80  P 
1012.  114  AmSR  88E,  1  LRANS  851, 
7  AnnCaa  961. 

[a]  "What  ooutttotM  a  reaeoa 
ana  time  during  which  such  prem- 
ises must  be  kept  lighted  Is  de- 
termined by  the  circumstances  of 
each  particular  case,  and  depends 
upon  uie  else  and  Importance  of  the 
station  and  the  namher  of  persons 
who  lawfully  visit  it  at  night  for 
the  purpose  of  transacting  business 
with  the  railroad  company."  Abbot 
V.  Oregon  R.  Co..  J6  Or.  B49,  660.  80 
P  1012.  114  Am^  88S.  1  LRANS 
851,  7  AnnCas  961  and  note. 

[bl  anSoleBoir  of  Uff&ts.^(l)  A 
railway  company  need  not  so  light 
its  platform  as  "to  admonish"  pas- 
sengers alighting  from  trains  that 
the  platform  Is  "exclusively  used  for 

Sassengers"  If  It  so  lights  the  plat- 
orm  that,  with  ordinary  care,  pas- 
sengers can  ascertain  that  it  Is  the 
platform  uaed  fof  passMigers.  Louis- 
ville etc.  R.  Co.  V.  RIcketts,  87  SW 
962,  18  KyL  687.  (2)  Having  Its  car 
steps  and  depot  platform  so  ree«on- 
ably  lighted  that  the  ordinary 
traveler  can  see  sufflclently  to  alight 
In  safety,  being  all  that  is  required 
of  a  carrier.  It  is  error  to  instruct 
that  It  was  Its  duty  to  have  them 
so  lighted  that  "plaintiff"  might 
clearly  see  them.  Illinois  Cent.  R. 
Co.  V.  Cruse,  123  Ky.  463,  96  SW  821, 
29  KyL  914,  8  LRANS  299,  IS  Ana 
Cas  693. 

(c]  Wlure  the  trainmen  are  on 
the  pla-tform  with  ttxelr  lanterns  to 

furnish  passengers  light  during  the 
time  the  train  stops,  the  carrier  Is 
not  liable  because  they  do  not  re- 
main on  the  platform  after  the  train 
starts.  Chesapeake,  etc..  R.  Co.  v. 
Robinson,  135  Ky.  860,  123  SW  308. 

[d]  TJnreasonable  honrs. — It  is 
not  the  duty  of  a  carrier  to  keep  Its 
waiting  room  and  platform  lighted 
in  the  nighttime  at  unreasonable 
hours,  depending  on  the  sixe  and  im- 
portance of  the  station  and  the  ar- 
rival and  departure  of  trains.  Louls- 


For  later  eases,  Osrslopments  and  ehaagss  m  the  law  see  cumulative  Annotations,  same  title,  pai 
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carrier's  duty  to  keep  its  platform  and  approaches 
reaaonably  safe  requires  it  to  use  reasonable  care 
to  prevent  accumulations  of  snow  and  ice  thereon, 
rendering  them  dangerous  to  pasaengers,**  altfaoi^h 
the  accumulations  do  not  amount  to  obatraetionB 
to  travel.** 

1845]  6.  Protection  from  Crowds.*^  The  car- 
rier must  use  reasonable  care  in  avoiding  or  con- 


trolling crowds  of  per&ons  at  its  atatioiu  imperil- 
ing the  safety  of  passe^:ers." 

1346]  f.  Duty  to  Keep  Station  Open.  Heated, 
and  Oomfortable.  It  is  not  only  the  duty  of  a  rail- 
road company  to  maintain  stations  and  waiting 
rooms  for  the  comfort  of  its  passengers,^  but  it 
is  also  its  duty  to  keep  the  same  open  for  a  rea- 
sonable time,"  or  for  such  time  as  a  statnte***  or  a 


vine,  etc.,  R.  Co,  v,  Treadway,  143 
Ind.  6S9.  40  NE.80?,  41  NG  794. 

M.  111.— Illinois  Cent.  R.  Co.  v. 
Keecan.  210  111.  150,  71  NE  321  [ait 
112  111.  A.  281;  Chicago,  ete.,  R.  Co. 
V.  Smith.  59  In.  A.  ill  [aff  182  IlL 
ISS,  44  NE  390]. 

Ind. — Pittsburg,  etc.  R.  Co.  v. 
Harrla.  38  Ind.  A.  77,  77  NE  1051. 

Iowa. — Waterburr  v.  Chicago,  «>tc., 
R.  Co.,  104  Iowa  32.  73  NW  841. 

I^. — LoulavlUe,  etc.,  R.  Co.  v. 
Co<Serel,  83  SW  407.  17  KyL  1037. 

He. — Rodick  V.  Maine  Cent.  R.  Co., 
109  Me.  630,  86  A  41;  Maxfleld  v. 
Maine  Cent.  R.  Co.,  100  Me.  79,  60  A 
710. 

Md. — Smith  V.  Northern  C«it.  R. 
Co..  119  Md.  481,  87  A  269. 

Mich. — Lemon  v.  Grand  Rapids, 
etc.,  R.  Co.,  136  Mich.  647,  100  NW  22. 

Minn. — Hull  v.  Minneapolis,  etc.,  B. 
Co..  116  Minn.  349,  188  NW  852. 

N.  T. — Kelly  v.  Manhattan  R.  Co.. 
112  N.  T.  448.  20  NE  383,  3  LRA  74; 
Weston  V.  New  York  Bl.  R.  Co.,  78 
N.  Y.  595:  Speck  v.  Internationa]  R. 
Co..  133  App.  DIv.  802,  118  NTS  71: 
Stronr  v.  Long  Island  R.  Co.,  129 
App.  Dtv.  861,  113  NTS  828;  McGuire 
V.  interborough  Rapid  Transit  Co., 
104  App.  Dlv.  105,  93  NTS  316; 
Rusk  V.  Manhattan  R.  Co.,  46  App. 
Div.  100,  61  NTS  384;  Tlmpson  v. 
Manhattan  R. '  Co..  62  Hun  489,  6 
NTS  685:  Ainley  v.  Manhattan  R. 
Co.,  47  Hun  206;  Weston  v.  New 
York  El.  R.  Co..  42  N.  T.  Super. 
IBS  faff  73  N.  Y.  6flBl. 

[ai  Dvty  a  relaUve  one. — ^Whlle 
the  duty  exists  for  a  street  mllroad 
company  to  keep  each  stopping  place 
where  there  are  no  street  intersec- 
tions free  of  ice  and  the  snow 
leveled  down  it  must  be  a  relative 
one,  taking  into  cohalderatlon  the 
weather  on  the  one  hand  and  ttie 
safety  of  passengers  on  the  other. 
Speck  V.  International  R.  Co.,  138 
App.  THv.  802.  118  NTS  71. 

[b]  A  fallnrs  to  pat  aMid,  Mliea, 
or  Htwdnst  (1)  on  a  light  snow 
and  thin  ice  on  a  platform,  at  the 
bottom  of  stairs  at  an  elevated 
railroad  station.  Is  not  negligence, 
where  there  is  no  such  obvious  danger 

.  to  passengers  that  the  company  Is 
bound  to  anticipate  that  Injury 
might  be  sustained  by  reason  of  It. 
Rusk  v.  Manhattan  R.  Co..  46  App. 
Dlv.  100.  61  NTS  384.  (2)  But  where 
a  carrier,  after  a  heavy  snowfall, 
scrapes  the  sidewalk  on  its  wharf, 
but  allows  Ice  to  remain  at  places 
on  and  outside  the  walk,  without 
sanding  It,  it  Is  liable  to  a  passen- 

!rer  for  Injuries  from  a  fall  on  the 
ce.  Rodick  v.  Maine  Cent.  R.  Co., 
109  Me.  530.  85  A  41. 

[c]  A  S»rrj  company  must  exer- 
cise reasonable  care  In  the  mainte- 
nance of  the  appronches  to  Its  ferry 
house,  but  no  negligence  can  be  pred- 
icated upon  the  failure  to  remove 
snow  and  ice  within  an  hour  after 
it  has  fallen.  Meglnn  v.  Ramsdell, 
163  App.  Div.  232,  148  NTS  415. 

SS.  Illinois  Cent.  R.  Co.  v.  Keegan. 
210  111.  lEO,  71  NE  321  [aft  112  111. 
A.  28]. 

86.  OvenrowdlBf  of  TtfdtiU  see 

infra  9  1382. 

87.  U.  S. — Pennsylvania  R.  Co.  v. 
Stockton,  184  Fed.  422,  106  CCA  433; 
Taylor  v.  Pennsylvania  Co.,  50  Fed. 
766. 

Conn. — Baldwin  v.  Pair  Haven, 
«tc.,  R.  Co..  68  Conn.  667.  37  A  418. 

111.— Illlnola  Cent.  R.  Co.  t.  Treat, 
76  111.  A.  9X7  [aJt  179  111.  576,  B4  NE 
290]. 

Mass. — Gasclevlcz  v.  Boston  El.  R. 
Co.,  222  Maes.  266.  110  NE  269:  Col- 
Una  T.  Boston  El.  R.  Co.,  217  Mass. 
4S«,  lOB  NS  SBl,  SI  ULANS  1164; 


Morse  V.  Newton  St.  R.  Co.,  213  Mass. 
696.  100  NK  1007;  Kelley  v.  Boston 
m.  R.  Co.,  210  Mlasa.  4S4,  96  1031. 

Mlcta. — Cousineau  v.  Muskegon 
Tract.,  etc.,  Co.,  146  Mich.  314,  108 
NW  720. 

N.  T.~Reschke  v,  Syracuse,  etc., 
R  Co.,  165  App.  Dlv.  48,  13;*  NTS 
566  [aff  211  N.  Y.  602  mem,  106  NS: 
1097  mem];  Bacon  v.  Hudson,  etc., 
R.  Co.,  164  App.  Dlv.  742,  189  NTS 
740;  Wagner  v.  Brooklyn  Helghffc  R. 
Co.,  95  App.  Dlv.  219.  88  NTS  791; 
Dittmar  v.  Brooklyn  Heights  R.  Co., 
91  App.  Dlv.  378,  86  NYS  878,  Daw- 
Ron  v.  New  York,  etc.,  BridKe,  31 
App.  Dlv.  £37.  62  ISTYS  138;  McGearty 
V.  Manhattan  R.  Co..  16  App.  Dlv.  2, 
43  NYS  1086. 

Eng. — FVaser  v.  Caledonian  R.  Co., 
5  F.  (Ot.  Sess.)  41:  McCallum  v. 
NortWRritlsh  R.  Co.,  [1908]  S.  C.  416. 

[a]  Control  of  crowd. — A  railroad 
company  Is  bound  to  use  reasonable 
care  in  providing  for  the  safety  and 
protection  of  its  passeneers  while  In 
its  Inclosures,  and  while  being  con- 
ducted to  Its  trains,  with  due  regard 
to  the  number  and  the  character  of 
those  on  its  premises,  and  with  due 
reference  to  the  risks  to  which  they 
are  exposed;  and  this  duty  may  re- 
quire It  to  provide  a  suitable  number 
of  men  properly  to  control  a  crowd, 
and  to  protect  Its  passengers  from 
ttie  dangers  incident  thereto.  Illl- 
nola Cent.  R.  Co.  V.  Treat,  75  111.  A. 
327  [aff  179  111.  676.  54  NB  290]. 

[bj  Greater  faollltle*  for  exoitz^ 
alon  crowd^The  duty  rests  on  a 
railroad  company  which  has  at- 
tracted an  unusual  number  of  peo- 
ple to  a  station  by  advertlrtng  an 
excursion  to  furnish  greater  facili- 
ties than  usual  to  accommodate,  care 
for.  and  protect  those  who  avail 
themselves  of  Its  offer.  Harmon  v. 
FUnthajn,  19S  Fed.  636.  116  CCA  309. 

[c]  A  wnhwrnj  oompanrl  emplojr- 
•••  (1)  should  give  attention  to  pre- 
vent passengers  congregating  on  a 
subway  platform  from  congesting  or 
crowding,  so  ae  to  endanger  the 
safety  of  passengers.  Bacon  v.  Hud- 
son, etc.,  R.  Co.,  1E4  App.  IMv.  742, 
139  NYS  740.  (2)  In  submitting  the 
question  of  a  subway  company's 
negligence  In  failing 'to  protect  pas- 
sengers on  Its  platform  from  the 
results  of  crowding,  the  standard  of 
care  taken  should  be  that  of  one 
skillful  in  carrying  on  the  business, 
the  highest  degree  of  practicable 
care  as  In  the  actual  transportation 
of  passengera  not  being  required. 
Bacon  v.  Hudson,  etc.,  R.  Co.,  supra. 

[d]  nitutratiou  of  nsgUgMieo. — 
(1)  Where  an  electric  railroad  com- 
pany commonly  permitted  on  its 
platform  a  surging  crowd  deeiring 
to  board  its  trains,  and  a  passenger 
boarding  a  train  was  pushed  by  a 
crowd  Into  the  space  between  the 
platform  and  the  car,  it  was  liable 
for  the  Injuries  sustained.  Collins 
V.  Boston  El.  R.  Co..  217  Mass.  420, 
105  NE  353,  51  LRANS  1164.  (2) 
Where  a  street  railroad  company  had 
entire  charge  of  a  platform  from 
which  access  was  obtained  to  its 
cars,  and  permitted  passengers  to  go 
on  the  platform  only  after  'having 
paid  their  fare,  the  company  was 
guilty  of  negligence  In  permitting 
the  platform  to  become  so  over- 
crowded that  passengers  could  not 
enter  the  cars  in  safety,  and  was 
therefore  liable  for  injuries  to  a 
passenger  who  was  Injured  by  being 
pushed  by  the  crowd  against  the  side 
of  a  car  and  then  thrown  violently 
Into  It.  Dittmar  v.  Brooklyn  Heights 
R.  Co.,  91  App.  Dlv.  378,  86  NYS  878. 

88.    See  supra  ft  1341. 

M.  Ala.— Waldrop    v.  Na^Tina, 


etc.,  R.  Co.,  183  Ala.  226,  62  S  769. 

Ark. — Chicago,  etc.,  R.  Co.  v.  Stan- 
ford. 84  Ark.  406,  106  SW  205;  St. 
Louis,  etc.,  R.  Co.  v.  Wilson,  70  Ark. 
136.  68  SW  661,  91  AmSR  74. 

III. — Chicago,  etc.,  R  Co.  v.  Wal- 
ker, 217  111.  606.  76  NK  620  [aff  118 
III.  A.  397]. 

Ky. — Sandlfer  v.  Louisville,  etc., 
R.  Co.,  89  SW  628,  28  KyL  464. 

S.  C' — Besslnger  v.  Seaboard  Air 
Line  R.  Co.,  99  S.  C.  256.  83  SE  457; 
Neal  V.  Southern  R,  Co..  92  S.  C.  197. 
75  SE  405. 

Tex. — St.  Louis,  etc,  R.  Co.  v. 
Rumfield,  66  Tex.  Civ.  A.  73,  118  SW 
810. 

[a]  Flag  Btatlod — (1)  The  failure 
to  open  a  depot  at  a  nag  station  for 
a  night  train  does  not  render  the 
carrier  liable  for  the  death  of  a  child 
caused  by  exposure  while  watting  for 
Huoh  train  where  those  In  charge  of 
the  child  knew  the  character  of  the 
staQon  and  that  it  was  not  open 
during  the  nighttime,  and  there  were 
places  of  shelter  near  the  station 
where  they  could  have  gone  to  wait 
far  the  train.  San(ilfer  v.  Louisville, 
etc.,  R.  Co.,  89  SW  528.  28  KyL  464. 
(2)  Under  a  statute  requiring  every 
railroad  to  keep  its  depots  lighted 
and  warmed  and  open  to  all  passen- 
gers not  less  than  one  hour  before 
the  arrival  of  all  passenger  trains, 
and  making  it  liable  for  damages 
sustained  by  Its  failure  so  to  do,  a 
company  would  be  liable  for  Injuries 
to  a  passenger  cau.sed  by  not  having 
Its  depot  open  with-ln  the  required 
time  at  a  flag  station  where  It  sold 
tickets  and  maintained  a  depot  for 
passengers.  St.  Louis,  etc.,  R.  Co. 
V.  Rumfleld,  65  Tex.  Civ.  A.  73,  118 
SW  810. 

Jb]  Xteayliig'  xun  of  station. — A 
Iroad  company  which  builds  the 
station  house  and  waiting  room  at  a 
certain  Matlon  cannot  arbitrarily 
deny  the  use  thereof  to  a  particular 
passenger,  even  though  it  Is  not  le- 
gally required  to  maintain  a  waiting 
room  at  that  particular  station  by 
Code  (1907)  9  5489,  requiring  the 
maintenance  of  depots  at  stations 
having  a  certain  population.  Wal- 
drop V.  Nashville,  etc..  R.  Co.,  183 
Ala.  226,  62  S  769  (holding  also  that  a 
railroad  company  is  liable  for  sick- 
ness resulting  from  the  ejection  of 
a  passenger  from  its  waiting  room, 
to  which  she  went  after  getting  off 
the  train  at  her  destination,  while 
she  was  waiting  a  few  minutes  for 
a  conveyance  to  continue  her  Jour- 
ney, the  weather  being  cold  and  In- 
clement at  the  time). 

[c]  Blok  passenger. — Where  a  pas- 
senger's condition  on  reaching  the 
depot  at  his  destination  Is  such  that 
to  leave  the  waiting  room  at  once 
will  endanger  his  health  or  safety, 
he  cannot  be  summarily  elected  from 
the  depot,  but  must  be  given  an  op- 
portunity to  continue  nls  journey 
further  In  safety  or  to  obtain  assist- 
ance. Waldrop  v.  Nashville,  etc.,  H. 
Co.,  183  Ala.  226,  62  S  769.  Care  as 
to  passengers  under  disability  see 
generally  supra       1330,  1331. 

[d]  Passenger  locked  in. — A  rail- 
road company  IS  liable  for  Its  agent's 
knowingly  permitting  Its  waiting 
room  at  a  station  to  be  and  to  re- 
main locked,  against  the  protest  of 
a  prospective  passenger  In  the  room, 
when,  by  the  exercise  of  ordinary 
care,  such  agent  could  have  pre- 
vented its  being  locked,  or  could 
have  opened  it.  St.  Louis,  etc.,  R. 
Co.  v.  Wilson.  70  Ark,  136,  66  SW 
661.  91  AmSR  74. 

Time  for  keeplu^^lekot  oIBm  opMi 
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role  of  the  railroad,  eomnussion*'  may  prescribe, 
before  and  after  the  arrival  and  dq^uinre  of 
trains;  and  the  fact  that  sneh  a  statute  or  rule 
prescribes  a  certain  time  does  not  relieve  the  com- 
puiy  from  the  duty  of  keeinng  it  open  for  a  longer 
time  if  the  eiroimistanees  of  a  particular  case  re- 
quire it."* 

Safe  and  comfortable;  heating.  It  is  the  duty 
of  the  carrier  to  keep  the  station  or  waitii^  room 
reasonably  safe,  comfortable,  and  decent,  and  a 
passenger  suffering  injury  by  reason  of  being  un- 


able to  sit  therein  when  he  deairea  and  it  is  proper 
for  him  so  to  do  may  have  damages  for  injuries 
suffered.**  Thus  the  carrier  may  be  liable  for  in- 
juries suffered  by  a  passenger  by  reason  of  the 
waiting  room  not  being  properly  heated**  and  ven- 
tilated,'^  particularly  where  there  is  a  statntoiy 
provision  requiring  it  to  be  heated  in  cold  and  in- 
clement weather,"*^  although  such  a  statute  does  not 
relieve  the  carrier  of  its  common-law  duty  so  to 
do." 

Penalty.    In  some  jurisdictions,  by  statute,  a 


Stephens,  218  Fed.  68S.  134  CCA  268. 

Icrwa. — Drummey'  v.  Hlnneapolis, 
etc.,  R.  Co.,  IBS  Iowa  479,  IIS  XW 

665. 

Ky. — Ward  v.  Louisville,  etc.,  R. 
Co..  168  Ky.  826,  183  8W  211. 

Miss. — Williams  v.  Souttfern  B. 
Co.,  102  Mlsa.  617,  59  S  8E0. 

Tex. — Southern  Kansas  R.  Co.  v. 
CaylOT,  (Oiv.  A.)  135  SW  1087;  St. 
Louts,  etc.,  R.  Co.  V.  Rum  field.  6S 
Tex.  Civ.  A.  73.  118  SW  810;  Inter- 
national, etc.,  R.  Co.  V.  Lister,  (Civ. 
A.)  72  SW  107;  Gulf,  etc..  R.  Co.  v. 
Bamett,  19  Tex,  Civ.  A.  826,  47  SW 
1039.  Compare  St.  Louis  Southwest- 
ern R.  Co.  V.  Wallace,  32  Tex.  Civ. 
A.  312.  74  SW  681   (holding  that,  if 

glaintlff  remained  on  the  train  after 
Bing  Informed  that  It  was  the  wrong 
train  for  him  to  take,  and  after  a 
request  to  get  on  at  the  preceding 
station,  defendant  was  not  liable  for 
damages  resulting  from  its  failure 
to  have  the  depot  at  plaintifTs  desti- 
nation open). 

[a]  ataiate  eonstraeO. — (1)  A 
statute  which  requires  carriers  to 
keep  their  depots  lighted,  warm,  and 
open  to  all  passengers  who  are  enti- 
tled to  go  therein  for  a  time  not  less 
than  one  hour  before  the  arrival  and 
after  the  departure  of  all  pasaenser 
trains  does  not  require  a  station 
agent  to  permit  a  passenger  to  leave 
his  wife  and  children  in  a  waiting 
room  from  one  o'clock  A.  M.  until  he 
can  go  four  and  one-half  miles  into 
the  country  and  obtain  a  conveyance, 
and  the  carrier  Is  ttierefore  not  lia- 
ble for  injuries  sustained  from  ex- 
posure of  the  passenger  and  family 
while  walking  the  distance.  Interna- 
tional, etc.,  R.  Co.  v.  Pevey,  80  Tex. 
Civ.  A.  460,  70  SW  778.  (2)  A  fail- 
ure to  have  or  to  keep  a  waiting 
room  open  after  the  departure  of  a 
train  is  not  In  violation  of  Ky.  St. 
1  784  as  to  an  alighting  passenger 
who  did  not  reach  me  vatung  room 
until  Uie  train  had  departed.  Ward 
V.  Louisville,  etc.,  R.  Co.,  168  Ky. 
8S6.  183  SW  211. 

[bl  milOB  Btatloa. — A  statute  re- 
quiring rooms  In  stations  to  be  kept 
open-  and  heated  at  least  an  hour  be- 
fore the  arrival  of  i^senger  trains 
does  not  apply  to  union  stations.  In 
so  far  as  the  minimum  time  may  be 
taken  as  a  guidance  to  the  Jury  in 
arriving  at  what  Is  a  reasonable 
time.  Williams  v.  Southern  R.  Co., 
102  Miss.  617.  69  S  860. 

91.  Neal  V.  Southern  R.  Co.,  92 
S.  C.  197.  75  SE  405. 

93.  MlBR.—Wllllams  v.  Southern 
R.  Co..  102  MlBS.  617,  B9  S  860. 

S.  C. — Neal  v.  Southern  R.  Co.,  92 
S.  C.  197,  75  SE  406. 

Tenn. — Tully  v.  Yazoo,  etc.,  R.  Co., 
4  Tenn.  Civ.  A.  184. 

Tex. — International,'  etc.,  R.  Co.  v. 
noolan.  56  Tex.  Civ.  A.  603,  120  SW 
1118. 

Wis. — Tarczek  v.  Chicago,  etc.,  R. 
Co..  162  Wis.  488,  156  NW  473. 

[a]  m  TexM  Rev.  St.  <1895)  art 
4621  only  requires  that  the  depots  be 
lighted  and  warmed  for  a  period  not 
less  than  an  hour  before  the  actual 
arrival  and  departure  of  passenger 
trains,  and  not  for  an  hour  before 
the  time  such  trains  are  scheduled  to 
arrive,  and  a  carrier's  duty  to  keep 
Its  passenger  station  open  for  a 
longer  period  to  avoid  liability  to  a 
passenger  for  injuries  from  exposure 
depends  HOlely  on  the  carrier's  com- 
mon>Iaw  obligation  to  exercise  due 


care  for  the  safety  and  comfort  of 
passengers.  Southern  Kansas  R.  Co. 
V.  Caylor.  <Civ,  A.)  135  SW  1087. 

93,  U.  S. — Chicago,  etc.,  R.  Co.  v. 
Stephens.  21'8  Fed.  635.  1S4  CCA  263. 

Ala. — Brewer  v.  Nashville,  etc..  R. 
Co.,  184  Ala.  410.  63  S  972;  Central 
of  Georgia  R.  Co..  v.  Campbell,  10 
Ala.  A.  288,  64  S  540. 

Ga. — Georgia,  etc..  R.  Co,  v.  Brown, 
120  Ga.  380,  47  SE  942. 

Iowa. — McDonald  v.  Chicago,  etc., 
R.  Co..  26  Iowa  124,  95  AmD  114,  29 
Iowa  170. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Daugherty.  108  SW  836,  82  KyL  1192, 
15  LRAN8  740;  Cincinnati,  etc^  R. 
Co.  V.  Mounts,  104  SW  748.  81  KyL 
1162. 

Minn, — Bamett  v.  Minneapolis, 
etc.,  R.  Co..  123  Minn.  163,  143  NW 
263,  48  LRANS  262. 

S.  C. — Pickens  v.  South  Carolina, 
etc..  R.  Co..  54  S.  C.  498,  32  SE  667. 

Tex. — Missouri,  etc.,  R.  Co.  v.  Mc- 
Cutcheon,  33  Tex.  Civ.  -A.  557,  77  SW 
232;  Texas,  etc..  R.  Co.  v.  Cornelius, 
10  Tex.  Civ.  A.  126.  30  SW  720: 
Texas,  etc.,  R.  Co.  v.  Hayes,  (A.)  15 
SW  43. 

[a]  At  Jnnetlon  polst. — ^A  carrier 
which  authorizes  the  agents  of  a  con- 
necting carrier  to  sell  through  tick- 
ets over  Its  line  is  chargeable  with 
notice  that  persons  holding  such 
tickets  might  be  brought  to  the  Junc- 
tion point  in  ignorance  of  the  with- 
drawal of  its  regular  train  from  that 
point  because  of  high  water,  and  al- 
though such  >hlgh  water  Justlfles  the 
withdrawal  of  the  train,  it  does  not 
Justify  it  in  failing  to  furnish  such 
passengers  with  facilities  for  their 
accommodation  and  safety  In  the 
depot  at  the  Junction  point,  at  least 
for  a  reasonable  time  after  their 
arrival.  Chicago,  etc.,  R.  Co.  v. 
Stephens,  218  Fed.  636,  184  CCA  263. 

[b]  Ucenseey — Where  a  person 
Intending  to  take  an  early  morning 
train  remained  at  the  depot  from 
eleven-thirty  P.  M.  the  evening  be- 
fore, defendant  carrier  waa  under 
no  obligation  to  furnish  him  a  warm 
waiting  room  before  he  purchased 
his  ticket  the  next  morning,  he  being 
a  mere  licensee  prior  thereto,  Bar- 
nett  V.  Minneapolis,  etc.,  R.  Co.,  123 
Minn.  163,  143  NW  263,  48  LRANS 
262. 

94.  St.  Louis,  etc.,  R.  Co.  v.  Buck- 
ner,  89  Ark.  58.  115  SW  923.  20  LRA 
NS  458;  St  Louis,  etc.,  R.  Co.  v. 
Hook.  83  Ark.  684,  104  SW  217;  St. 
Louis,  etc..  R.  Oo.  v.  Wilson.  70  Ark. 
136.  66  SW  661,  91  AmSR  74;  Cin- 
cinnati, etc.,  R,  Co.  v.  Mounts.  104 
SW  748.  31  KyL  1162;  Williams  v. 
Southern  R.  Co..  102  Miss.  617,  69  S 
850;  Texas  Cent.  R.  Co.  v.  Perry. 
(Tex.  Civ.  A.)  147  SW  306;  Inter- 
national, etc.,  R.  Co.  v.  Doolan,  56 
Tex.  Civ.  A.  503.  120  SW  1118;  Chi- 
cago, etc..  R.  Co.  V.  Groner,  43  Tex. 
Civ.  A.  264.  95  SW  1118  [rev  on  other 
grounds  100  Tex.  414,  100  SW  134]; 
Gulf.  etc..  R.  Co.  T.  Turner,  (Tex. 
Civ.  A.)  93  SW  19B. 

[a]  Joint  nae  of  station.  ■  Where 
two  carrle  rs  main  tal  n  and  keep  a 
common  passenger  station,  they  are 
Jointly  bound  to  keep  the  same  com- 
fortably heated  while  passengers  are 
reasonably  authorized  to  occupy  the 
same.  International,  etc..  R.  Co.  v. 
Doolan,  66  Tex.  Civ.  A.  501,  120  SW 
1118.  See  generally  stipra  li  1319. 
1320. 

[b]  I&Tltlnr  Into  oflUte^The  oua- 


tom  of  the  agent  in  charge  of  a  depot 
to  invite  passengers,  when  the 
weather  Is  disagreeable,  to  come  into 
the  office  in  the  depot,  does  not  re- 
lieve the  carrier  from  liability  for 
failure  to  maintain  a  proper  waiting 
room.  Missouri,  etc.,  R.  Co.  v.  Mc- 
Cutcheon,  33  Tex.  Civ.  A.  557.  77  SW 
232 

Sfc]  Wbetber  tlie  oarriw^  duty  re- 
oirM  it  to  beat  Its  waltliiLg  roon 
epends  on  whether  It  needs  to  be 
heated,  and  whether  very  cautious 
and  prudent  persons  would  heat  It 
under  the  same  circumstances.  Gulf, 
etc.,  R.  Co.  v.  Turner,  (Tex.  Civ.  A.) 
93  SW  195. 

96.    Drummy  v.  Minneapolis,  etc, 
R.  Co..  153  Iowa  479,  133  NW  656. 
96.    See  statutory  provisions, 
[a]    In  AzteuMs,  under  Klrhy  Dig. 

S6634,  a  railroad  must  exercise  or- 
Inary  care  to  keep  its  waiting  room 
comfortably  warm,  and  on  failure  so 
to  do,  as  a  proximate  result  of  which 
the  passenger  suffers  Injury.  It 
will  be  liable.  Kansas  City  South- 
ern R.  Co.  V.  Cobb.  178  SW  383. 

[b1  In  JCIentookT  under  St.  (1903) 
!  784,  providing  that  railroad  com- 
panies shall  keep  their  waiting  rooms 
comfortably  warm  In  cold  weather, 
and  also  at  common  law.  raJlroad 
companies  are  liable  for  any  Injuries 
sustained  because  of  a  failure  to 
maintain  a  Are  In  the  waiting  room. 
If  It  Is  necessary  to  make  it  comfort- 
able. Cinclnnatd,  etc..  R.  Co.  v. 
Mounts.  104  SW  748,  31  KyL  1162. 

[c]  la.  OUalionia,  where  a  carrier 
falls  to  provide  heat  for  a  negro 
waiting  room,  as  required  by  Const, 
art  9  S  26  (Williams  Const.  S  244), 
and  Sees.  L.  (1907-1908)  p  202  (Rev. 
U  [1910]  If  861,  864,  86^.  It  Is  lia- 
ble for  consequential  pain  and  suf- 
fering troni  cold  endured  by  a  negro 
passenger  waiting  therein  for  a  train. 
St.  Louis,  etc..  R.  Co.  v.  Lewis,  39 
Okl.  677,  136  P  396. 


[d]  In  Tesaa  (I)  under  Rev.  SL 
(1896)  I  4621,  requiring  depots  to  be 
warm  for  at  least  an  hour  before 
the  arrival  of  passenger  trains,  and 
making  the  company  liable  for  dam- 
ages BufCered  by  reason  of  a  vlola- 
tl-on.  a  company  which  has  neglected 
to  wann  the  d^iot  or  to  give  a  pros- 
pective passenger  definite  Informa- 
tion as  to  when  a  late  train  will 
arrive  cannot  escape  liability  on  the 

J round  that  she  mould  have  aban- 
oned  her  trip  and  returned  to  her 
home.  St.  Louis  Southwestern  R 
Co.  V.  Lowe,  (Ctv.  A.)  87  SW  1087. 
(2)  But  where  a  railroad.  In  compli- 
ance with  the  express  requirements 
of  Rev.  St.  (1896)  art  4621,  opened 
its  station  one  hour  before  the  de- 
parture of  a  train.  It  waa  not  liable 
to  a  prospective  passenger  for  in- 
juries and  sufCering  resulting  to  the 
passenger  from  exjiKisure  before  the 
station  waa  opened.  Texas  Midland 
R.^Co.  V.  Orlggs,  (Civ.  A.)  106  SW 

97.  Drummy  v.  Minneapolis,  etc.. 
R.  Co..  163  Iowa  479.  133  NW  665: 
TuUy  V.  Yaxoo.  etc.,  R.  Co.,  4  Tenn. 
Civ.  A.  184;  International,  etc..  R  Co. 
V.  Doolan.  56  Tex.  Civ.  A.  fiOl,  189 
SW  1118. 

[a]  ZUwtMUe&r—A  pMsenger 
who  takes  passage  at  a  station  of  a 
railroad  company,  destined  to  a  dis- 
tant point  on  its  line,  and  who,  be- 
cause of  schedule  arrangements,  oc- 
cupies a  waiting  room  at  an  Intei^ 
vening   station   for   several  hours. 


For  later  nam,  dSTtfopmsats  and  ahaagM  In  the  law  see  oumulatlve  Annotations, 
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railroad  company  is  guilty  of  a  misdemeanor  and 
subject  to  a  fine  if  it  fails  to  provide  suitable 
station  facilities  as  required  by  the  statute.^ 

[$  1347]  6.  To  Whom  Carrier  Liable  for  Unsafe 
Preioiaes."  One  leaving  the  station  in  the  usual 
way  and  in  a  reasonable  manner  is  entitled,  in  re- 
gard to  the  condition  of  the  premises,  to  the  pro- 
tection of  a  passenger,  until  he  has  left  the  prem- 
ises;^ but,  after  voluntarily  leaving  a  passenger 
train  at  an  unusual  place,'  or  reaehii^  the  street 
on  alighting  from  a  street  car,'  the  liability  of  the 
carrier  as  such  ceases,  and  the  care  which  it  is 
required  to  exercise  with  reference  to  the  person 
who  has  thus  ceased  to  be  a  passenger  is  that  owed 
to  any  other  member  of  the  general  public* 

Leaving  train  at  intermediate  station.  It  has 
been  held  that  the  duty  of  furnishing  reasonably 


may  malntAJn  suit  against  the  com- 
pany for  negrlecting  Ita  duty  to  keep 
Its  waiting  room  comfortably  heated; 
and  the  statutory  provision  that 
omnpanlefl  shall  open  and  keep  heated 
their  waiting  rooms  for  one  hour 
before  the  arrival  and  departure  of 
trains  has  no  application.  TuUy  v. 
Tasoo,  etc.,  R.  Co.,  4  Tenn.  Civ.  A. 
184. 

M.    See  statutory  provisions. 

[a]  In  Zentockjr,  (1)  under  St. 
i  772,  e<very  company  operating  a 
railroad  In  that  state  shall  provide 
a  convenient  and  suitable  waiting 
room  and  water-closet  at  all  cities 
and  towns,  and  at  such  other  sta- 
tions as  the  railroad  commission  may 
require  on  Its  line,  and  shall  keep 
and  maintain  the  same  In  dwent  or- 
der and  repair.  Illinois  Cent.  R.  Co. 
V.  Com..  90  3W  602,  28  KyL  802. 
(2)  And  under  S  793  any  company 
failing  to  comply  with,  or  violating, 
or  permitting  any  of  Its  employees 
or  agents  to  violate,  any  of  the  pro- 
visions of  !  772,  shall,  in  addition 
to  subjecting  itself  to  any  damages 
that  may  be  caused  by  su<^  failure 
or  violation,  be  guilty  of  a  misde- 
meanor, and  be  fined  for  each  failure 
or  violation  not  less  than  one  hun- 
dred nor  more  than  five  hundred  dol- 
lars, to  be  recovered  by  indictment 
In  the  circuit  court  of  any  county 
through  which  the  company  In  de- 
fault operates  a  line  of  road,  or  in 
the  Franklin  circuit  court. 

[h]  Xndlotment. — (1)  While  an  In- 
dictment will  be  suIQolent  If  It  merely 
cbarges  the  carrier  with  a  failure  to 
keep  convenient  and  suitable  wait- 
ing rooms  for  passengers,  It  is  not 
rendered  objectionable  by  the  fact 
*  that  It  specifies  the  particulars  in 
which  the  waiting  room  was  insufll- 
dent.  Illinois  Cent.  R.  Co.  v.  Com., 
90  SW  602,  28  KyL  802.  (2)  An  In- 
dictment alleging  the  carrier's  fail- 
ure to  provide  a  "suitable"  water- 
closet  at  the  passenger  depot  In  a 
certain  town  is  sufficient.  Louisville, 
etc.,  R.  Co.  V.  Com,,  103  Ky.  60B.  46 
SW  880.  46  SW  697.  20  KyL,  366. 

[c]  BrlAaaee. — ^Where  the  rail- 
road company  is  required  to  heat  and 
ventilate  its  waJtlng  room  for  only 
thirty  minutes  Immediately  preced- 
ing uie  schedule  time  of  the  depart- 
ure of  trains,  evidence  as  to  ventila- 
tion and  heating  should  be  confined 
to  this  peHod.  Illinois  Cent.  R.  Co. 
V.  Com,.  90  SW  602.  28  KyL  802. 

id]  XaatmotloiUw— (1)  Where  the 
Ictment  charged  that  the  waiting 
room  was  too  small,  and  not  suffi- 
ciently ventilated  nor  sufficiently 
lighted,  an  Instruction  authorizing  a 
conviction  if  the  waiting  room  was 
too  small  or  not  sufficiently  lighted 
or  ventilated  was  not  objectionable 
aa  pointing  out  In  an  improper  man- 
ner the  evidence  Introduced.  Illinois 
Cent.  R.  Co.  v.  Com..  90  SW  602,  608, 
28  KyL  802  (where  it  was  said:  "It 
was  an  •flort  on  the  part  of  the  court 
to  prevent  the  Jury  from  exercising 
Its  Judgment  without  limitation  as 
to  what  was  a  suitable  or  convenient 
waiting  room").  (2)  But  a  charire 
aatborTalng  a  conviotlon  if  the  rail- 


road neglected  to  provide  a  waiting 
room  convenient  and  suitable  "for 
the  accommodation  of  the  passen- 
gers and  the  publlo  traveling  on  said 
railroad  passenger  trains''  la  mis- 
leading. In  that  It  was  not  restricted 
by  requiring  the  waiting  room  to  be 
8Ufl[lclent  merely  for  the  passengers 
who  might  travel  to  and  from  the 
station  m  question.  Illinois  Cent.  R. 
Co.  v.  Com..  90  SW  <02,  28  KyL  802. 

 [e]     Trial;  aiusUoas  of  faet.^ 

Whether  a  earner  sufficiently  com- 
piles with  the  statutory  requirements 
Is  a  question  of  fact  d^ending  on 
the  size  of  the  city,  town,  or  station 
w4iere  the  carrier's  trains  stop,  and 
the  number  of  passengers  arriving  at 
and  departing  therefrom.  Illinois 
Cent.  R.  Co.  t.  Com..  »0  SW  602,  28 
KyL  802. 

99.  To  wluim  eantor  llaMe  for 
M^Uguioe   faaenaty   see   supra  S 

1.  Ark. — Texas,  etc.,  R.  Co.  v.  Orr, 
46  Ark.  182. 

Mass. — Legge  v.  New  Tork,  etc.. 
R.  Co..  197  Mass.  88,  88  NB  867,  23 
LRAMS  633;  Keefe  v.  Boston,  etc., 
R.  Co„  1.42  Mass.  261,  7  MS  874. 

N.  H. — ^Hlll  V.  Boston,  etc^  R.  Co.. 
77  N.  H.  lEl,  88  A  482,  AnnCa8l914C 
714. 

Pa. — Powell  V.  Philadelphia,  etc., 
R.  Co.,  220  Pa.  638.  70  A  268.  20 
LRANS  1019  and  note:  Hartzlg  v. 
Lehigh  Valley  R.  Co..  164  Pa.  364,  26 
A  310. 

5.  C. — Taylor  v.  Atlantic  COast 
Line  R.  Co.,  78  S.  C.  652.  69  SE  641. 

Oontlnnanoe  of  relation  after  leav- 
ing vehicle  see  supra  !  1049. 

[a]  Belay  In  leavltur  premises. — 
Where  a  passenger,  after  alighting 
from  a  train,  enters  the  station  to 
wait  for  a  friend,  and  after  leaving 
the  station  Is  compelled  to  walk 
along  a  dark  path  very  close  to  the 
track  and  Is  Injured  by  a  passlne 
train,  she  may  recover  If  she  used 
reasonable  care  to  avoid  injury.  Pow- 
ell V.  Philadelphia,  etc..  R.  Co.,  220 
Pa.  638,  70  A  268.  20  LRANS  1019 
and  note. 

a.    See  supra  {{  1050,  1339. 

3.  Columbus  R.  Co.  v.  Asbell,  133 
Ga.  573,  66  SB  902;  Piatt  v.  Forty- 
second  St.,  etc..  Perry  R.  Co.,  2  Hun 
(N.  T.)  124,  4  Thomps.  &  O.  406. 

4.  Fisher  V.  Paxson,  182  Pa.  467, 
38  A  407;  Imhoft  v.  Chicago,  etc.,  R. 
Co„  22  Wis.  681. 

Oonttnnaiiee  and  termination  of  the 
relation  generally  see  supra  S9  1047- 
1052. 

6.  State  V.  Grand  Trunk  R.  Co., 
68  Me.  176.  4  AmR  268.  But  see 
Abbot  V.  Oregon  R.  Co.,  46  Or.  549, 
80  P  1012,  114  AmSR  885,  1  LRANS 
851,  7  AnnCas  961  (holding  that  a 
passenger  may  leave  the  car  or  boat 
on  which  he  Is  traveling  to  trans- 
act his  private  business  at  any  in- 
termediate station  or  landing  where 
a  stop  la  made  for  any  reasonable 
time  to  receive  or  discharge  passen- 
gers, and,  if  he  is  Injured  without 
his  fault,  in  consecinence  of  the  car- 
rier's negligence  on  any  part  of  the 
premises  set  apart  by  it  tor  the  ttse 
of  the  public,  or  so  used  with  Its 


safe  platforms  and  the  like  does  not  apply  to  a 
passenger  who  leaves  the  train  at  an  intermediate 
station,"  except  where  he  does  so  on  the  express 
or  implied  invitation  of  the  carrier,^  such  as  at  a 
meal  station  to  obtain  a  meal.^ 

Persons  not  passengers.  Liability  for  injuries 
resulting  from  unsafe  station  houses,  platforms, 
and  the  like  is  not  limited,  however,  to  those  who 
are  entitled  to  be  considered  passengers.  Anyone 
having  business  with  the  carrier,  and  coming  on 
the  premises,  does  so  with  an  implied  invitation, 
imposing  on  the  carrier  the  same  duty  as  that  of 
any  person  conducting  a  place  of  business  where 
others  are  invited  to  come,  that  is,  the  duty  of 
using  reasonable  care  to  make  the  premises  safe, 
and  the  correspondii^  liability  for  injuries  result- 
ing from  n^l^enee  in  doing  so and  as  the  usual 

consent,  he  may  recover  the  damages 
sustained). 

^ii—wm  m^'mjm  and  tennlnatlon  of 
rslatlett  at  tetsnnsdlats  station  see 

supra  I  1061. 

Laub  V.  Chicago,  etc,  R.  Co.. 
118  Ho.  A.  488,  94  8W  550;  Missouri, 
etc.,  R.  Co.  V.  Redus,  6E  Tex.  dv. 
A.  SOB,  118  SW  208.  See  also  supra 
li  lOSl,  1341. 

7.  Alabama  Oreat  Southern  R. 
Co.  V.  Godfrey,  166  Ala.  202,  47  S 
186,  ISO  AmSR  78;  St.  Louis,  etc^  R 
Co.  V.  Coulson,  8  Kan.  A.  4,  64  P  2; 
lAtlb  V.  Chicago,  etc.,  R.  Co.,  118  Uo, 
A.  488.  94  SW  550. 

[a]  Passageway  to  YioUi. — A  car- 
rier is  under  no  obligation  to  main- 
tain a  safe  passageway  for  Its  pas> 
sengers  to  and  from  any  particular 
hotel,  unless  under  exceptional  cir- 
cumstances, such  as  eating  houses 
where  trains  are  stopped  for  pas- 
sengers to  get  meals,  or  hotels  in 
which  the  carrier  is  Interested,  or 
situated  within  or  adjoining  depots 
or  depot  grounds.  Alabama  Great 
Southern  R.  Co.  v.  Godfrey,  156  Ala. 
202,  47  S  186,  130  AmSR  76. 

8.  U.  S. — Illinois  Cent.  R.  Co.  v. 
Griffin,  80  Fed.  278,  26  CCA  413. 

Ga. — Georgia  R.,  etc.,  Co.  v.  Rich- 
mond, 98  Ga.  496,  25  SB  566. 

Ind. — Cleveland,  etc.,  R.  Co.  v. 
Jones,  51  Ind.  A.  245,  99  NE  603. 

Iowa. — McNaughton  v.  Illinois 
Cent  R.  Co.,  186  Iowa  177,  113  NW 
844. 

La. — Harvey  v.  Louisiana,  etc.,  R. 
Co.,  114  La.  1066,  38  S  869. 

Me. — Tobon  v.  Portland,  etc..  R. 
Co.,  69  Me.  183,  8  AmR  416. 

Mo. — Chorn  v.  Missouri,  etc.,  R. 
Co..  168  Mo.  A.  618.  163  SW  lOGO. 

Nebr. — Fremont,  etc.,  R.  Co.  v, 
Hagblad.  72  Nebr.  773.  101  NW  1033, 
106  NW  1041,  4  LRANS  264,  9  Ann 
Cas  1096 ;  Union  Pac.  R.  Co.  v. 
Evans,  62  Nebr.  50.  71  NW  1063. 

N.  J. — Bxton  V.  New  Jersey  Cent. 
R.  Co.^  63  N.  J.  L.  356,  46  A  1099.  56 
■LRA  60s  faff  62  N.  J.  L.  7,  42  A  486, 
56  LRA  608]. 

N.  Y. — Hauk  V.  New  Tork.  etc.,  R. 
Co^  34  App.  Div.  434,  54  NYS  248. 

'rex. — Houston  Belt,  etc.,  R.  Co.  v. 
WInerlch,  (Civ.  A.)  162  SW  903; 
Smith  V.  Texas,  etc,  R.  Co.,  2  Tex. 
Unrep.  Cas.  329. 

See  generally  Negligence  [29  Cyc 
453];  Railroads  [88  Cyc  806]. 

[a]  Setfng  after  baffgage.— (1) 
One  on  a  railroad  station  platform 
by  invitation  of  the  company  with 
reference  to  his  baggage,  and  not  as 
a  mere  licensee.  Is  entitled  to  have 
the  company  exercise  ordinary  care 
to  keep  the  platform  reasonably  safe 
for  his  use,  and  can  recover  for  In- 
jury resulting  from  Us  negligent 
failure  so  to  do,  Cleveland,  etc.,  R. 
Co.  V.  Jones.  61  Ind.  A.  245,  99  NB 
608.  (2)  A  person  purchasing  a 
ticket  at  a  railroad  station,  and  using 
the  usual  passage  in  going  to  ohtaln 
a  check  for  baggage,  where  injured 
by  dangers  existing  in  such  passage 
which  were  known  or  ought  to  have 
been  known  to  the  carrier,  can  re- 
cover Uierefor.  E^ton  v.  New  ^Jersey 
Cent. 
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method  of  conducting  the  busineaa  of  carriage  of 
passengers  involves  the  presence  of  persons  on  the 
prauises  who  are  not,  and  do  not  intend  to  become, 
passengers,  this  care  and  liability  applies  to  per- 
sons who  are  there  for  the  purpose  of  accompany- 
ing passengers  to  the  trains  or  other  conveyances, 
or  meeting  them  when  they  arrive,"  although  it  has 
been  held  not  to  apply  to  one  who  goes  there  merely 
as  an  aeqoaintanoo  to  uty  good-hy  to  a  departing 
passengrar,  and  not  to  attend  or  assist  sueh  pas- 
sei^er.  It  has  also  been  held  that  this  duty  does 
not  extend  to  those  at  the  station  at  an  unusual 
hour  for  the  purpose  of  bidding  farewell  to  a  per- 
son about  to  leave  on  a  freight  train  in  charge  of 


live  stock  and  who  is  a  passenger  only  in  a  limited 
and  restricted  sense.** 

[$  1348]  a.  Oare  Beaaired  asd  Liability  at  to 
Passengers  Boarding  or  Ali^ting  from  Vehtele— 
1.  In  QeneraL*'  The  carrier  \a  bound  to  ezereiae 
care  in  seeurii^  the  safety  of  the  passenger  while 
boarding  and  alighting  from  its  ears  or  other  con- 
veyances," and  the  degree  of  care  required  in  the, 
discharge  of  this  duty  is  the  highest  eare,  or  the 
care  which  a  very  prudent  person  would  use  under 
the  circumstances,*'  that  is,  that  hig^  d^ree  of 
care  which  is  required  with  referoiee  to  the  trans- 
portation of  passengers  and  where  a  carrier  mis- 
loads  a  passenger '  with  reference  to  the  time,  the 


1099,  66  LRA  508  [afT  62  N.  J.  L.  7, 
42  A  486,  66  T^RA  608]. 

[b]  A  parson  tukvloff  a  peimit  to 
ride  In  tlie  c«l3ooa«  oS  %  frevht  tntln 

cannol  recover  for  Injuries  sustained 
by  him  while  on  his  way  to  board 
the  caboose  without  proof  of  nesH- 
Rence  on  the  part  of  the  company 
In  the  construction  or  maintenance  of 
its  station  or  yards,  which  negll- 
ffence  is  the  proximate  cbuse  of  the 
injury,  Chicago,  etc.,  B,  Co.  v.  Mann, 
78  Nebr.  641.  Ill  NW  379.  ; 

[c]  A  shipper  of  llv*  vtock  who 
accompanies  It,  and  is  advised  that  it 
will  be  necessary  to  pass  over  rail- 
road yards  to  board  the  caboose  at 
the   distant   point   at    which    it  is 

f laced.  Is  not  a  trespasser  in  goln^ 
rom  the  station  to  board  the  ca- 
boose, and  it  ts  the  duty  of  the  car- 
rier to  use  reajsonable  care  to  make 
the  premises  reasonably  safe,  Chom 
V.  Missouri,  etc..  R.  Co.,  168  Mo.  A. 
K18,  163  SW  1060. 

[d]  On*  Tlsltlnar  a  rallxoad  dspot 
to  Ingnlre  as  to  a  train  on  which  he 
desires  to  become  a  passengrer  Is  an 
invitee,  and  the  carrier  owes  him  the 
duty  of  exercising  reasonable  care 
to  keep  its  premises  In  such  condition 
that  ne  will  not,  while  in  the  ex- 
erclae  of  ordinary  care,  suffer  in- 
jury In  seeking  an  exit.  Houston 
Belt,  etc.,  R.  Co,  v.  Wlnerlch,  (Tex. 
Civ.  A.)  162  SW  903. 

Oara  as  to  psrsona  not  pasaanffars 
'boardJLnff  or  tHigbVbm  see-  infra  I 
1362. 

9.  U.  S, — Delaware,  etc..  R.  Co. 
V,  Price,  221  Fed.  848,  137  CCA  406 
[certiorari  den  238  U.  S.  63«,  36  SCt 
939,  69  L.  ed.  16001. 

Ala. — Montgomery,  etc.,  R.  Co.  v. 
Thompson.  77  Ala.  448.  54  AmR  72. 

Ark. — St.  Louis,  etc..  R.  Co.  v. 
Grlmsley,  90  Ark.  64,  117  SW  1064. 

Colo. — ^Unlon  Depot,  etc.,  Co.  v- 
Londoner,  50  Colo.  22,  114  P  316.  38 
LRANS  433;  Denver,  etc.,  R.  Co.  v. 
Spencer,  27  Colo.  818.-  61  P  606.  61 
LRA  121. 

Ga. — Atlantic,  etc.,  R.  Co.  v.  Owens. 
123  Oa.  393,  51  3K  404;  Southern  R. 
Co.  V.  Myrlck,  12  Ga.  A.  241.  77  SE 
3;  Southern  R,  Co.  v.  Parham.  10 
Ga.  A.  531,  73  SB  763. 

Inil — New  York,  etc.,  R.  Co.  v. 
Mushrush,  11  Ind.  A.  192,  37  NE  964. 

Ky. — Chesapeake,  etc.,  R.  Co.  v. 
Meyer.  119  SW  183;  Cincinnati,  etc., 
R.  Co.  V.  Gtboney,  124  Ky.  806,  100 
SW  216.  30  KyL  lOOS.  _ 

La. — ^Landphere  v.  Illinois  Cent.  R. 
Co..  132  La.  361,  61  3  399. 

Me. — Hutchlns  v.  Penobscot  Bay, 
etc..  Steamboat  Co.,  110  Me.  369,  373, 
86  A  260.  AnnCasl914D  132  and  note 
felt  Chfcl. 

Micn,~-UcKono  v.  Mlchliran  Cent. 
R.  Co.,  61  Mich.  601,  17  NW  74.  47 
AmR  596. 

Mo. — Stark  v.  Chicago,  etc.,  R.  Co.. 
179  Mo.  A.  226.  Ififi  SW  850;  Wln- 
sROtt  V.  Chicago,  etc.,  R.  Co.,  161  Mo. 
A.  378.  131  SW  749. 

N.  Y. — Blalsdell  v.  Long  Island  R. 
Co.,  152  App.  Div.  218,  186  NTS  768 
[rev  131  NYS  14]. 

Okl. — Atchison,  etc.,  R.  Co.  v. 
Cogswell.  23  Okl.  181.  99  P  923,  30 
LRANS  837  and  note. 

S.  C. — Smoak  v.  Savannah,  etc.,  R. 


Co..  65  S.  C.  299,  48  SE  662:  Izlar  v.. 
Manchester,  etc.,  R.  Co.,  67  S.  C. 
332.  35  SE  583. 

Tenn. — Cherokee  Packet  Co.  v.  Hll- 
son.  95  Tenn.  1,  31  SW  737. 

Tex. — Houston,  etc,  R.  Co.  v, 
Phlllio.  96  Tex.  18,  69  SW  994.  97 
AmSR  868.  S9  LRA  392  [rev  (Civ.  A.) 
67  SW  915];  Texas,  etc.,  R.  Co.  v. 
Best,  «6  Tex.  116,  18  SW  224;  Ham- 
ilton V.  Texas,  etc.,  R.  Co..  64  Tex. 
251.  53  AmR  756;  Gulf,  etc.,  R.  Co. 
V.  Williams,  21  Tex.  Civ.  A.  469.  61 
SW  6B3;  Smith  v.  Texas,  etc.,  R.  Co.. 
2  Tex.  Unrep.  Cas.  329. 

Va. — Chesapeake,  etc.,  R.  Co.  v. 
Mathews,  114  Va.  173,  76  SE  288; 
Chesapeake,  etc.,  R.  Co.  v.  Paris, 
107  Va.  408,  69  SE  898. 

Wis.' — Dowd  V.  Chicago,  etc.,  R.  Co., 
84  Wis.  106,  64  NW  24.  36  AmSR 
917.  20  LRA  627  and  note. 

Stattia  of  parsons  attandlnf  pas- 
sangers  ganarally  see  supra  {  1061. 

10.  Galveston,  etc.,  R.  Co.  Matz- 
dorf.  102  Tex.  42.  112  SW  1036,  132 
AmSR  849,  20  LRANS  833  and  note 
[rev  (Civ.  A.)  107  SW  882]. 

11.  Dowd  V.  Chicago,  etc.,  R.  Co.. 
84  Wis.  105.  54  NW  24,  36  AmSR 
917.  20  LRA  627. 

la.  Condition  and  naa  of  prwmlasa 
see  supra  SI  1337-1347. 

Fnndmat*  oansa  of  Injnxj  g«»>- 
ally  see  infra  I  1392. 

18.  Tounglove  v.  Pullman  Co.,  207 
Fed.  797;  Smlthera  v.  Wilmington 
City  R.  Co..  22  Del.  422.  67  A  167; 
Appleby  V.  South  Carolina,  etc.,  R. 
Co.,  60  S.  C.  48,  88  SE  SST.  See 
also  Infra  {|  1349-1370. 

14.  U.  S. — New  York,  etc.,  R.  Co. 
V.  Lincoln.  228  Fed.  896,  189  CCA  334. 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Green.  86  Ark.  117.  119.  107  SW  168. 
14  LRANS  1148  [quot  Cyc]. 

Ga. — Central  R.  Co,  v.  Thompson, 
76  Ga.  770. 

111. — Pennsylvania  Go.  v,  McCaffrey. 
173  111.  169,  60  NE  718;  Redln  v. 
Alton,  etc..  Tract.  Co.,  173  III.  A.  491; 
Sorenson  v.  Illinois  Cent.  R.  Co.,  165 
III.  A.  606;  Chicago,  etc..  R.  Co.  v. 
Noble,  132  in.  A.  400:  Harvey  v. 
Chicago,  etc.  R.  Co..  116  III.  A.  607 
[aft  22\  111.  242,  77  NE  6691:  Cleve- 
land, etc.,  R.  Co.  V.  Reese,  93  111.  A. 
657. 

Iowa. — Dleckmann  v.  Chicago,  etc., 
R.  Co..  145  Iowa  250,  121  NW  676, 
139  AmSR  420,  31  LRANS  338;  John- 
ston V.  Cedar  Rapids,  etc..  141  Iowa 
114,  119  NW  286;  Dleckmann  v. 
Chicago,  etc.,  R.  Co..  105  NW  626. 

Ky. — Illinois  Cent.  R.  Co.  v.  Dallas, 
150  Ky.  442.  160  SW  536;  Illinois, 
etc.,  R.  Co.  v.  Qunterman,  136  Ky. 
438.  122  SW  614:  Luta  v..  Louisville 
R.  Co.,  48  SW  1080,  20  KyL  1168; 
Lioulsville.  etc.,  R.  Co.  v.  Smith.  13 
KyL  974. 

L,a. — Estoplnal  v.  Texas,  etc.,  R. 
Co.,  6  La.  A.  (Orleans)  36. 

Mass. — Moody  v.  Boston,  etc.,  R. 
Co.,  189  Mans,  277,  76  NE  631;  Nichols 
V.  Lynn,  etc.,  R.  Co.,  168  Mass.  628, 
47  NE  427. 

Mich. — Foley  v.  Detroit,  etc.,  R.  Co., 
179  Mich.  686,  146  NW  186:  ServlSB 
v.  Ann  Arbor  R.  Co..  169  Mich.  664, 
185  NW  343. 

Miss. — Yazoo,  etc.,  R.  Co.  v.  Smith. 
103  Miss.  160.  SO  S  73. 


Mo. — Desklns  v.  Chicago,  etc..  R. 
Co.,  151  Mo.  A.  432.  132  SW  45; 
Craig  V.  Wabash  R.  Co.,  142  Mo.  A. 
314.  126  SW  771:  Van  Cleve  v.  St. 
Louis,  etc.,  R.  Co..  187  Ho.  A.*  382, 
118  SW  116;  Moorman  v.  Atchlimn. 
etc,  R.  Co.,  106  Ho.  A.  711,  78  SW 
1089. 

N.  C. — ^Anderson  t.  Atlantic  Coaat 
Line    R.  Co.,  181  N.  C.  462,  77  SB 

402. 

Tenn. — Southern  R.  Co.  v.  Mitchell, 
98  Tenn.  27,  40  SW  72. 

Tex. — Missouri  Pac.  R.  Co.  v. 
Wortham.  73  Tex.  25,  10  SW  741.  3 
LRA  868;  Gulf,  etc.,  R.  Co.  v.  Wil- 
liams. (Civ.  A.y  136  SW  527:  Mis- 
souri, etc.,  R.  Co.  V.  Dunbar.  67  Tex. 
Civ.  A.  411.  122  SW  674:  Texas,  etc., 
R.  Co.  v.  BeezTey,  66  Tex.  Civ.  A. 
246,  120  SW  1136;  Weatherford.  etc., 
R.  Co.  v.  White,  66  Tex.  Civ.  A.  32, 
lis  SW  799:  St.  Loula  Southwestern 
R.  Co.  V.  Tittle.  (Civ.  A.)  115  SW 
640:  Mlaaourt,  etc.,  R.  Co.  v.  Wolf, 
40  Tex.  Civ.  A.  881.  89  SW  778; 
Texas  Midland  R.  Co.  t.  Brown. 
(Civ.  A.)  68  SW  44;  Texas,  etc..  R. 
Co.  V.  Lee.  81  Tex.  Civ.  A.  174.  SI 
SW  861,  S7  SW  67S:  Houaton,  etc. 
R.  Co.  V.  Dotson.  16  Tex.  Civ.  A.  TS. 
38  SW  648;  Ft  Worth,  etc,  R.  Co. 
V.  Kennedy,  IS  Tex.  Civ.  A.  6S4,  36 
SW  886. 

[a]  BaaaonalOe  oara,  under  the 
circumstances  is  required  of  a  car- 
rier in  setting  down  passengers  at 
stations.  -  Serviss  v.  Ann  Arbor  R. 
Co..  169  Mich.  564,  136  NW  843; 
Southern  R.  Co.  v.  Mitchell,  98  Tenn. 
27.  40  SW  72. 

[b]  Part  of  train  nearest  station. 
— A  carrier  may  determine  the  part 
of  the  train  to  be  nearest  the  sta- 
tion at  stops,  having  due  regard  for 
the  convenience  of  the  traveling  pub- 
lic, providing  reasonably  safe  walk 
ways  are  pf-ovided  from  the  place  of. 
egress  to  the  station.  Anderson  v. 
Atlantic  Coast  Line  R.  Co.,  161  N.  C. 
462.  77  SE  402. 

[c]  meboarOlnir  train. — A  carrier 
owes  to  a  passenger  who  alighted 
in  reliance  on  misinformation  by  a 
trainman  as  to  the  name  of  the 
station  the  same  duty  as  to  other 
passengers  about  to  board  the  train. 
Foley  v.  Detroit,  etc.,  R.  Co.,  179 
Mich.  586,  146  NW  186. 

15.  Texas,  etc.,  R.  Co.  v.  Bigger. 
239  U.  S.  330.  36  SCt  127,  60  L.  ed. 
310  [an:  218  Fed.  990,  133  CCA 
673];  Central  of  Georgia  R.  Co.  v. 
Brown,  141  Ga.  553,  81  SE  857: 
Reardon  v.  St.  Louis,  etc.,  R.  Co..  215 
Mo.  105,  114  SW  961;  Craig  v.  Wabash 
R.  Co.,  142  Mo.  A.  314,  126  SW  771; 
McKlnstry  v.  St.  Louis  Transit  Co., 
108  Mo.  A.  12.  82  SW  1108;  San 
Antonio,  etc.,  R.  Co.  v.  Turney,  33 
Tox.  Civ.  A.  626,  78  SW  256.  See 
also  supra  ES  1296-1300. 

[a]  Safety  of  place. — In  determin- 
ing whether  a  carrier  has  used  extra- 
ordinary diligence  In  protecting  the 
safety  of  an  alighting  passenger,  the 
safety  of  the  place  ox  ulghtlng  under 
the  clrcumstancea  may  be  considered 
with  the  other  facts.  Central  of 
Georgia  R-  Co.  v.  Brown,  141  Ga. 
553.  81  SE  867.  See  also  supra  f| 
1340-1346. 


For  later  oases.  Aavalopmanta  and  e]ian#es  In  the  law  see  cumulative  Annotations,  same  title,  pannnid  note  number. 
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place,  and  the  safety  of  boarding  or  alighting,  it 
is  liable  for  the  injuries  sustained,^"  bnt  the  carrier 
is  not  an  insurer  of  the  passenger's  safety  in  this' 
regard,"  and  if  the  carrier,  through  its  agents  and 
employees,  uses  proper  care  for  the  safety  and  pro- 
tection of  a  boarding'or  an  alighting  passenger  it  is 
not  liable  for  injuries  that  he  may  sustain  while  get- 
ting on  or  leaving  the  car,"  particularly  where  he 
does  so  by  an  unusual  mode  of  ingress  or  egress;" 
noT  is  it  liable  for  injuries  received  by  him  after  it 
has  performed  its  duty,  and  he  has  safely  left  the 
car.^ 

[$  1349}   2.  Dat7  to  Warn  as  to  Danger.^  In 


general  there  is  no  duty  to  instruct  or  warn  pas- 
sengers of  the  proper  or  safe  mode  of  entering  or 
leaving  ears,  it  being  the  duty  of  the  passenger  to 
comply  with  the  usual  reasonable  and  known  regu- 
lations of  the  carrier  with  reference  to  safe  en- 
trance and  exit."  Thus  a  street  car  company  need 
not  warn  an  alightir^  passenger  of  the  danger  of 
colliding  with  or  being  run  over  by  other  vehicles 
in  the  street,^  or  of  the  ordinary  condition  of  the 
street.^*  However,  it  is  the  carrier's  duty  to  warn 
a  boarding  or  an  alighting  passenger  of  dangers  of 
which  it  knows  or  ought  to  know,  and  of  which  the 
passenger  is  ignorant,^  especially  at  a  place  other 


IS,  Baltimore,  etc..  R.  Co.  v.  Mul> 
len.  120  111.  A.  88  Taff  217  1)1.  203.  75 
NE  474,  2  LRANS  116  and  note.  8 
AnnCas  1015];  Flint,  etc.,  R.  Co.  v. 
Stark,  3S  Mich.  714;  Lent  v.  New 
York  Cent.,  etc.,  R.  Co..  120  N.  T. 
467.  24  NE  663  [aflf  64  N.  Y.  Super. 
317);  Texas  Pac.  R.  Co.  v.  Davidson, 
88  Tex.  370,  4  SW  636;  Texas  Mid- 
land  R.  Co.  V.  Brown,  (Tex,  Civ.  A.) 
68  SW  44. 

{a]  Pnanator*  staxtlnff  of  train, 
f  one  entitled  to  the  rl^hta  of  a 
passenger  on  a  railroad  train,  with- 
out being  guilty  of  contributory  neg- 
llgence,  is  injured  in  the  effort  to 
get  on  the  train,  which  has  started 
from  &  stopping  place  before  the  time 
designated  to  him  by  the  conductor 
In  charge,  the  company  Is  liable  In 
damages  for  the  injury.  Texas  Pac, 
R.  Co.  V.  Davidson.  68  Tex.  370.  4  SW 
686. 

[b]  VxtttoMbof  oaU  "aU  mTtoKtA," — 

Where  a  passenger  who  could  not 
get  a  seat  was  told  that  another  car 
would  be  attached,  and  on  Its  being 
run  down  against  the  train  and  the 
conductor  calling  "All  aboard"  he 
attempted  to  pass  from  one  car  to 
such  additional  car,  and  was  Injured 
by  reason  of  the  car  not  being  well 
coupled,  the  company  was  liable. 
Lent  V.  New  Tork  Cent.,  ©to.,  R.  Co. 

120  N.  T.  467,  24  NX!  668  [atf  64  N. 
T.  Super.  818]. 

[c]  VMB*ng%T»  ax*  not  mqnlred 
to  wait  for  axprMs  Invitations  be- 
fore entering  a  car.  Texas  Midland 
R  Co.,  141  Iowa  114,  119  NW  286; 
SW  44. 

17.  Johnston  v.  Cedar  Rapids,  etc., 
R.  Oo.,  141  Iowa  114.  119  NW  286; 
Cralff  v.  Wabash  R.  Co.,  142  Mo.  A. 
814,  126  SW  77);  St.  Louis  South- 
western R.  Co.  v.  Tittle.  (Tex.  Civ. 
A.)  116  SW  640. 

Carrier  not  insnnr  see  generally 
supra  9  1302. 

18.  U.  S. — Skinner  v.  Atchison, 
etc.,  R.  Co.,  39  Fed.  188. 

Cal. — Dougherty  v.  Union  Tract. 
Co.,  23  Cal.  A.  17,  136  P  722. 

Ky.— Brull  v.  Illinois  Cent.  R,  Co., 

121  SW  475,  24  LRANS  740:  lUlnois 
Cent.  R,  Co.  v.  ]3oleB,  78  SW  1084, 
24  KyL  2282. 

Mass. — Gagnon  v.  Boston  El.  R. 
Co.,  205  Mass.  483.  91  NE  876;  HInes 
V.  Boston  El.  R.  Co.,  198  Mass.  346, 
84  NE  476. 

N.  T. — MacKenzle  v.  Union  R.  Co.. 
82  App.  Dlv.  124,  81  NYS  748  [aft  178 
N,  T.  638  mem.  71  NE  1134  mem]. 

Pa. — Markle  v.  Pittsburgh  R.  Cos., 
238  Pa.  363.  86  A  204;  Howell  v. 
Union  Tract.  Co.,  202  Pa.  338,  51  A 
885. 

Tex. — PUlow  V.  Texarkana,  etc.,  R. 
Co..  55  Tex.  Civ.  A.  597.  119  SW  128. 

[a1  PaflHengers  aianme  the  risk  of 
MOldsntal  injnries  in  getting  on  or 
ofT  cars;  therefore,  a  passenger  can- 
not recover  for  an  Injury  caused  by 
an  employee  of  the  company  slipping 
from  the  platform  rail  on  which  he 
was  standlne.  and  falling  on  him 
while  ascending  the  steps  for  the 
purpose  of  entering  the  car.  where 
it  appears  that  the  falling  was  purely 
accltlental.  Skinner  v.  Atchison,  etc., 
R.  Co.,  39  Fed.  188. 

rb]  Talllnir  to  keep  doors  locked 
nnnl  oar  stopi. — ^Where  a  two  car 
train  moved  slowly  along  the  plat- 
form of  a  subway  station,  and  was 
about  a  car  length  from  the  place 


where  It  was  to  stop,  when  a  passen- 

f er  attempted  to  get  on  the  rear  plat- 
orm  of  the  motor  car.  but  his  hand 
slipped  from  the  grab  Iron  and  he 
fell  under  the  train,  receiving  mortal 
Injury,  the  carrier,  being  bound  to 
provide  for  the  public  the  quickest 
possible  entrance  to  its  cars  con- 
sistent with  safety,  was  not  negli- 
gent In  falling  to  require  that  the 
entrance  doors  be  locked  until  the 
car  came  to  a  standstill,  and  no 
negligence  was  therefor©  rtiown. 
Ragnon  v.  Boston  El.  R.  Co.,  206 
Mass.  483,  91  NE  875. 

[c]  Banning  along  traok,i— Where 
a  person  Sags  a  train  and  then 
runs  along  the  center  of  the 
track  toward  the  station  plat- 
form, tiie  trainmen,  although  they 
see  him  at  the  time  he  flags  the 
train,  have  a  right  to  assume  that 
he  will  get  out  of  the  way  before 
the  train  reaches  *im.  Pillow  v.  Tex- 
arkana. etc.,  R.  Co.,  65  Tex.  Civ.  A. 
697.  119  SW  128. 

19.  North  Chicago  St.  R.  Co.  v. 
Canfleld,  118  III.  A.  363:  Cleveland, 
etc.,  R.  Co.  v.  Wade.  18  Ind.  A.  846, 
48  NB  12;  Ratteree  v.  Galveston,  etc^ 
R.  Co.,  36  Tex.  Civ.  A.  197,  81  SW 
566. 

[a]  A  raUroad  oompmaj  Is  en- 
tlUM.  to  deslgiiato  osrtain  doors  and 

steps  by  which  its  passengers  shall 
leave  its  train  and  reserve  others  for 
the  performance  of  necessary  work. 
Ratteree  v.  Galveston,  etc.,  R.  Co., 
36  Tex.  Civ.  A.  197.  81  SW  666  (hold- 
ing also  that,  where  the  vestibule  on 
the  end  of  a  coach  at  which  plaintiff 
claimed  he  was  hurt  In  seeking 
egress  from  the  car  was  not  opened 
on  the  side  next  to  the  station,  and 
had  been  opened  on  the  other  side 
only  for  the  purpose  of  placing  a 
hose  to  convey  water  Into  the  car, 
and  plaintiff  was  Injured  by  the 
movement  of  the  hose  and  the  car 
while  attempting  to  go  out  of  such 
door,  the  railroad  company  was  not 
guilty  of  negligence  justifying  a  re- 
covery). 

[b]  It  U  not  negUffeiio*  to  1i»t« 
thm  VMtibnles  of  oar*  looked  at  a 

station  so  far  as  such  cars  are  sup- 
posed to  contain  passengers  not  de- 
siring to  alight  at  -  the  station,  a 
reasonable  exit  being  provided  from 
other  cars.  Cleveland,  etc.,  R.  Co.  v. 
Wade,  18  Ind.  A.  346,  48  NE  12. 

aa  Stewart  v.  East  St  Louis  R. 
Co.,  173  111.  A.  477-  Sama  v.  San  Juan 
Light,  etc.,  Co.,  4  Porto  Rico  Fed.  13. 

[a]  Wliare  a  pasaengw  al^hts 
from  a  oar  safely  and  afterward 
trips  and  falls,  the  company  is  not 
responsible  for  the  Injuries  sus- 
tained. Sama  v.  San  Juan  Light, 
etc..  Co.,  4  Porto  Rico  Fed.  IS. 

31.   Z>atr  to  worn  of  danffsri 
Oenerally  see  supra  S  1336. 
Of  the  approach  of  another  train  or 

car  see  Infra  5  1351. 
Of  danger  in  boardlns  or  alighting 

from  a  moving  train  or  car  see 

Infra  S  1350. 

Warning  of  movement  of  train  see 

infra  5  1369. 

SS.  D.  C. — Holohan  v.  Wa^lng- 
ton.  etc..  R.  Co.,  19  D.  C.  316. 

Ga. — Central  R.  Co.  v.  Thompson, 
76  Ga.  770. 

Ind. — Pere  Marquette  R.  Co.  v. 
Strange.  171  Ind.  160,  84  NE  819.  86 
XB  1026.  20  LRANS  1041. 

Kan. — Warren  v.  Southern  Kansas 


R.  Co.,  37  Kan.  408.  15  P  601. 

Ky. — Illinois  Cent.  R.  Co.  v.  Proc- 
tor, 122  Ky.  92,  89  SW  714,  28  KyL 
598. 

Mass. — Goddard  v.  Boston,  etc,  B. 
Co..  179  Mass.  52,  60  NE  486. 

Miss. — Illlnoia  Cent.  R.  Co.  v.  Mas- 
sey,  97  Miss.  794,  63  S  386. 

N.  Y. — Lafflin  V.  BufTalo.  etc,  R. 
Co.,  106  N.  Y.  IS6,  12  NE  599.  60 
AmR  483 ;  Kohm  v.  Interborough 
Rapid  Transit  Co.,  104  App.  Dlv.  237, 
93  NYS  671,  16  NYAnnCas  315;  Mac- 
Kenzle V.  Union  R.  Co.,  82  App.  Div. 
124,  81  NYS  748  [aff  178  N.  Y.  638 
mem,  71  NB  1134  mem]. 

S.  C. — Du  Bose  v.  Atlantic  Coast 
Une  R.  Co..  81  S.  C.  271,  62  SB  256. 

Wis. — Detroit,  etc.,  R.  Co.  v.  Cur- 
tis. 23  Wis.  152,  99  AmD  141. 

[a]  Spsolal  saiMnrlslon  of  adnit 
not  reanuwO. — A  carrier  is  under  no 
obligation  to  e.^ercise  special  super- 
vision and  guidance  over  a  passen- 
ger, a  man  of  mature  years  In  good 
health,  having  had  considerable  ex- 
perience in  traveling,  who  does  not 
disclose  the  fact  that  he  is  ignorant 
of  ' the  situation  of  the  tracks  or  sta- 
tion grounds,  or  ask  for  any  Infor- 
mation or  guidance  in  golnr  from 
the  station  to  the  train  on  which  he 
is  to  be  transported  and  by  which 
he  is  Injured,  although  the  night 
is  dark  and  cloudy  and  the  statloD 
grounds  are  new  and  uncompleted. 
Pere  Marquette  R.  Co.  v.  Strange, 
171  Ind.  160,  84  NE  81ft.  8E  NB  10S6, 
80  LRANS  1041. 

[b]  Dn^  to  direct  movsMents  of 
passenger^— (1)  A  common  carrier 
engaged  In  a  great  city  in  the  trans- 
portation of  a  large  number  of  pas- 
sengers  between  stations,  from  which 
It  controls  their  admission  to  Its 
trains,  is  bound  to  exercise  care  to 
so  direct  the  movements  and  disposi- 
tion of  those  whom  It  undertakes  to 
transport  as  to  preserve  their  safety. 
Kohm  V.  Interborough  Rapid  Transit 
Co.,  104  App.  Div.  287,  93  NYS  671, 
16  NYAnnCas  315.  (2)  In  directing 
a  passenger  which  train  to  take  to 
reach  her  destination,  the  carrier  is 
required'  to  give  the  passenger  the 
highest  degree  of  care  and  attention. 
Yazoo,  etc.,  R.  Co.  v.  Smith,  108 
Miss.  160,  60  8  78.  Information  to 
passengers  see  ffsneraJUy  Supra  IS 
1229-1231. 

S3.  Oddy  V.  West  End  St.  R.  Co., 
178  Mass.  841.  E»  NE  10S6,  86  AmSR 
482. 

Street  oar  oases  generally  see  In- 
fra 5S  1363-1369. 

94.  Thompson  v.  Gardner,  etc.,  R. 
Co,,  193  Mass.  133.  78  NB  864,  118 
AmSR  459. 

[a]  XUnstratlon, — Where  a  pas- 
senger on  a  street  car  alighted  at 
night  from  the  "sidewalk  side"  of  a 
car,  and  was  injured  by  stepping 
into  a  gutter  between  the  car  track 
and  the  sidewalk,  which  gutter  was 
similar  to  those  ordinarily  main- 
tained In  streets  In  country  towns, 
the  conductor  of  the  car  was  en- 
titled to  assume  that  plaintiff  was 
familiar  with  the  existence  of  the 
gutter,  and  was  therefore  not  guilty 
of  negligence  In  falling  to  warn  her 
of  Its  existence.  Thompson  v.  Gard- 
ner, etc.,  R.  Co.,  193  Masa  133,  78  NB 
854.  118  AmSR  45D. 

2S.  Iowa. — Dieckmann  v.  Chicago, 
etc..  R.  Co..  145  Iowa  250,  121  NW 
676,  t3»  AmSR  420,        £liANi  338 
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than  a  regular  stopping  place."  Thus,  where  a 
Btreet  car  company  stops  its  car  at  a  place  where 
there  are  obstructions  or  defects  in  the  street  of 
which  it  knows  or  should  know,  but  of  which  an 
alighting  passenger  is  ignorant,  it  is  its  duty  to 
warn  him  thereof." 

As  to  particular  exit.  Where  a  carrier  desires 
passengers  to  leave  a  ear  by  a  parttenlar  door  or 
exit,  it  should  notify  them  of  that  fact  and  warn 
them  gainst  leaving  by  another  door  or  exit.'" 

SiifflcieiiC7  of  vaninc.  Where  a  warning  to  pas- 
sengers is  necessary,  a  gener^  warning,  snob  as 


will  be  likely  to  reach  all  the  passengers  on  their 

way  in  or  out,  is  suflScient.** 

'  Where  an  opening  in  a  train  at  a  station  has  been 

made  for  the  passage  of  persons,  the  duty  to  give 

warning  before  elosii^  the  space  is  not  satisfied  by 

merely  ringing  the  engine  bell  or  sounding  the 

whistle.** 

1350]  3.  Boarding  or  Alighting  from  Hoving 
Train  or  Oar.'^  As  a  general  rule  a  earner's  em- 
ployees have  a  right  to  assume  that  a  possei^er 
will  not  attempt  to  board  or  alight  from  a  moving 
train  or  ear,"  and  henoe  are  not  n^ligmt  in  fail- 


Dieckmann  v.  CSileaKO,  etc,  R.  Co., 
lOS  NW  626. 

Mo. — Wilbum  V.  St.  Louis,  etc.,  R. 
Co.,  3«  Mo.  A.  203. 

N.  T. — Catterson  v.  Brooklyn 
Helshta  R.  Co.,  132  App.  Div.  399, 
116  NTS  7«0;  WooIbbv  v.  Brooklyn 
Heights  R.  Co..  123  App.  Div.  631. 
108  NTS  16;  Trueadell  v.  Erie  R.  Co., 
114  App.  Div.  34,  99  NYS  694. 

N.  C. — Penny  v.  Atlantic  Coast 
Line  R.  Co.,  153  N.  C.  296.  69  SE  238, 
32  LRANS  1209. 

Tex. — E&at  Line,  etc.,  R.  Co.  v. 
Rushing,  69  Tex.  306.  6  SW  834. 

En*. — Praeger  v.  Bristol,  etc.,  R. 
Co..  24  L.  T.  Rep.  N.  S.  lOB. 

[a]  Open,  spac*  bstwMii.  platfovm 
and  oar. — (1)  where  an  open  space 
between  the  platform  and  the  car  is 
of  a  dangerous  character.  It  is  the 
duty  of  the  carrier  to  use  reasonable 
care  to  warn  passengers  thereof. 
Woolaey  v.  Brooklyn  Heights  R.  Co.. 
123  App.  Div.  631.  108  NYS  16  (hold- 
ing that,  where  owing  to  the  vary- 
ing widths  of  a  carrier's  cars  the 
space  between  the  platform  of  a  car 
and  the  station  platform  varies,  It 
is  the  duty  of  the  company  to  Use 
reasonable  care  to  prevent  accident 
by  giving  warning  to  one  moving  In 
the  midst  of  a  crowd  of  passengers, 
seeking  to  board  one  of  the  narrower 
cars,  of  the  space  between  the  plat- 
form of  the  car  and  the  station); 
Coogan  v.  Interborough  Rapid  Tran- 
sit Co.,  fiO  Misc.  662,  99  NTS  382: 
Praeger  v.  Bristol,  etc.,  R.  Co.,  24 
L.  T.  Rep.  N.  S.  106  (holding  that 
a  company  Is  erullty  of  negUgence 
in  inviting  a  passenger  to  step  from 
a  carrlas^  to  a  dimly  lighted  plat- 
form wfthout  cautioning  him  and 
warning  him  of  a  space  between  the 
platform  and  the  carriage,  caused 
"by  a  curve  of  the  platform,"  into 
-which  space  the  passenger  falls  and 
la  Injured).  <2)  UnleK.i  the  pas- 
senger knows  of  such  opening. 
Woolsey  v.  Brooklyn  Heights  R.  Co., 
123  App.  Div.  631,  108  NTS  16. 

[b]  Sanfer  of  aasatUts  from  third 
pi»OM.  A  carrier  owes  to  a  pas- 
senger the  duty  of  warning  him, 
when  In  the  act  of  alighting,  of  the 
dangers  arising  from  persons  armed 
with  pistols  engaging  In  an  alter- 
cation Immediately  after  having  left 
the  train  at  a  station.  Penny  v.  At- 
lantic Coast  Line  R.  Co.,  163  N.  C. 
296.  69  SIS  238,  32  LRANS  1209; 
Penny  v.  Atlantic  Coafit-Llne  R.  Co., 
133  N.  O.  221,  46  SE  663,  63  LRA  497. 

[c1  Bvldenoe  tlutt  tlie  ooudnotor 
kad  l«rt  th*  train  before  kU  the  pas- 
•ennn  luUl  alighted,  and  that  the 
brakeman  making  the  coupling  gave 
no  warning,  is  sufficient  to  Justify 
the  submission  of  the  question  of 

Sose  negligence  to  the  Jury.  E^st 
ne,  etc.,  R.  Co.  v.  Rushing,  69  Tex. 
806.  6  SW  834. 

[d]  Beadllflit. — Where  passen- 
gers are  required.  In  order  to  board 
west  bound  trains,  to  cross  two 
tracks  to  another  platform,  the 
tracks  as  they  approach  the  depot  be- 
ing straight  for  several  miles,  the 
company  is  bound  to  know  that  a 
headlight  will  not  accurately  In- 
form an  ordinary  observer  of  the 
distance  of  an  approaching  train 
from  the  depot.  Dieckmann  v.  Chi- 
cago, etc..  R.  Co.,  146  Iowa  250,  121 


NW  676.  139  AmSR  420.  31  LRA.NS 
888;  Dieckmann  v.  Chicago,  etc.,  R. 
Co..  (Iowa)  106  NW  526. 

as.  Ala. — Birmingham  R.,  etc.,  Co. 
V.  Seaborn,  168  Ala.  668.  G3  8  241. 

Mass. — Wakeley  v.  Boston  El.  R. 
Co..  217  Mass.  488.  105  NE  486:  Jos- 
lyn  V.  Mllford,  etc.,  R.  Co.,  184  Mass. 
65,  67  NE  866. 

Mich. — Menslng  v.  Michigan  Cent. 
R.  Co.,  117  Mich.  606,  76  PTW  98. 

N.  Y. — Lewis  V.  Delaware,  etc.. 
Canal  Co..  146  N.  T.  608.  40  NE  248. 

Pa. — Leedom  v.  Philadelphia,  etc.. 
R.  Co.,  62  Pa.  Super.  698,  602. 

Va. — Chesapeitke,  etc..  R.  Co,  v. 
Harris,  103  Va.  635,  49  SE  997;  Chesa- 
peake, etc.,  R.  Co.  V.  Smith,  103  Va. 
326.  49  SE  487. 

[a]  ZUnstratlons. — (l)  Where  a 
carrier  ran  its  car  beyond  the  station 
platform,  and  stopped  at  a  place 
which  was  safe  for  passengers  to 
alight  In  the  daytime,  but  which  had 
been  rendered  unsafe  by  a  sudden 
snowstorm  and  by  reason  of  its  be- 
ing dark,  the  carrier  was  negligent 
In  inviting  a  passenger  to  slight  at 
such  place  without  assistance  and 
without  Informing  him  of  the  danger. 
Menslng  v.  Michigan  Cent.  R.  Co., 
117  Mich.  606,  76  NW  98.  (2)  Where 
passengers  on  a  railroad  are  Invited 
expressly  or  Impliedly  to  get  off  at 
a  place  other  than  that  at  which  they 
usually  alight,  and  there  Is  any 
special  danger  attending  their  ap- 
proach to  the  station,  It  is  the  duty 
of  the  railroad  company  to  warn 
them  of  such  danger,  and  to  aid  them 
In  reaching  the  station  In  safety;  and 
this  is  especially  true  In  the  night- 
time. Chesapeake,  etc.,  R,  Co.  v. 
Smith.  103  Va.  326.  49  SE  487.  (3) 
Where  the  conductor  of  a  train  al- 
lows a  passenger  to  get  off  at  a  place 
which  Is  not  a  usual  stopping  place, 
he  will  b^  negligent  If  he  falls  to 
Inform  the  passenger  of  danger  from 
a  train  on  another  track.  Lewis  v. 
Delaware,  etc..  Canal  Co.,  146  N.  T. 
608,  40  NE  248. 

Oare  at  plaoss  other  than  rarolM 
stopping  plaoes  generally  see  Infra 
i§  1360.  1381. 

87.  ind. — Ft.  Wayne  Tract.  Co.  v. 
MorvUius.  31  Ind.  A.  464.  68  NE  804. 

Ky. — Sweet  v.  Louisville  R.  Co..  118 
Ky.  15,  67  SW  16,  23  KyL  2279. 

Mo.  — Macdonald  v.  St.  Louis  Tran- 
sit Co..  108  Mo.  A.  374.  83  SW  1001. 

N.  H. — Bass  v.  Concord  St.  R.  Co., 
70  N.  H.  170.  46  A  1056. 

N.  T.— Wolf  V.  Third  Ave.  R.  Co., 
67  App.  Div.  605.  74  NTS  336;  Plack 
V.  Nassau  Electric  R.  Co.,  41  App. 
Div.  399.  68  NTS  839;  Schlesslnger 
V.  Manhattan  R.  Co.,  49  Misc.  504,  98 
NTS  840. 

Pa. — Sowash  v.  Consolidated  Tract. 
Co..  188  Pa.  618.  41  A  743. 

Va. — Richmond  City  R.  Co.  v.  Scott, 
86  Va.  902.  11  SB  404. 

■trest  car  oasss  genn^Ur  see  infra 
)S  1363-1369. 

88.  111. — Chicago,  etc.,  R.  Co.  v. 
Schmelling,  99  111.  A.  577  [aff  197 
111.  619,  64  NE  714]. 

Iowa. — McDonald  v.  Illinois  Cent. 
R.  Co..  88  Iowa  346.  65  NW  102. 

Mo. — Rearden  v.  St.  Louis,  etc..  R. 
Co..  216  Mo.  105,  114  SW  961. 

N.  C. — Kearney  v.  Seaboard  Air 
Line  R.  Co..  168  N.  C.  621.  74  SB  BBS. 

Tex. — ^Missouri  Pac  R.  Co.  v.  Long. 


|l^TeiL  ^68,  18  SW  lOlS,  S«  AmSR 

[a]  ants  ea  Doth  eldMkr— Where 
alighting  Mssengers  can  leave  a 
tnun  on  either  side  and  one  side  la 
more  dangerous  than  the  other,  the 
carrier  must  have  some  Mnploree 
present  to  advise  the  passengers. 
Kearney  v.  Seaboard  Air  Line  R.  Ca, 
168  N.  C  621,  74  SB  6»8. 
. "  [b]  VzoBt  or  vase  ptatfofOL. — (1) 
Where  it  is  dangerous  for  a  passen- 
ger to  alight  from  the  front  platform 
of  a  coach,  and  the  conductor  Is  at 
that  platform,  his  failure  to  give 
warning  thereof  to  an  alighting  pas- 
senger Is  negligence,  and  the  com- 
pany is  negligent  If  none  of  Its  em- 
ployees are  at  the  platform  to  warn 
passengers  of  danger  In  alighting 
there,  or  in  not  directing  them  to 

Set  off  at  the  rear  platform. 
;earden  v.  St.  Louis,  etc.,  R.  Co.,  216 
Mo.  105.  114  SW  961.  (2)  It  Is  neg- 
ligence not  to  warn  passengers  that 
it  Is  unsafe  to  alight  from  the  rear 
platform  of  a  car,  although  there 
may  be  no  danger  in  alighting -from 
the  front  platform.  McDonald  v. 
Illinois  Cent.  R.  Co.,  88  Iowa  S45.  66 
NW  102. 

89.  Langin  v.  New  York,  etc.. 
Bridge.  10  App.  Div.  629,  45  NTS 
363 ;  Werthelmer  v.  Interborough 
Rapid  Transit  Co..  62  Misc.  540.  102 
NTS  706;  CooMji  v.  Intsrhorough 
Rapid  Transit  Co.,  60  Misc.  662,^9 
NTS  882. 

[a]  Thus,  <1)  where  a  carrier 
maintains  a  subway  station  plat- 
form with  a  space  nine  Inches  wide 
between  the  edge  of  the  platform 
and  the  eubway  cars,  it  Is  bound  to 
give  such  timely  warning  to  passen- 
gers about  to  board  tn»  cars  as 
ought  to  be  and  naturally  would  be 
heard  and  understood  by  the  passen- 
gers who  are  giving  ordinary  atten- 
tion to  their  surroundings,  although 
tt  is  not  bound  to  give  a  specific 
caution  to  a  particular  passenger. 
Coogan  v.  Interborough  Rapid  Tran- 
sit Co.  50  Misc.  662,  99  NTS  382. 
(2)  The  duty  of  a  subway  com- 
pany to  inform  persons  boarding  its 
trains  of  the  existence  of  a  space 
between  the  car  platform  and  the 
platform  of  the  station  was  fulfilled, 
and  the  company  was  guilty  of  no 
negligence,  where  the  guard  on  the 
train  uttered  the  words  "Watch  the 
step!"  In  such  a  manner  that  a  per- 
son paying  ordinary  attention  to 
what  was  going  on  about  him  would 
naturally  near  the  warning.  Wer- 
thelmer V.  Interborough  Rapid  Tran- 
sit Co.,  52  Misc.  640,  102  NTS  706. 

30,  Louisville,  etc.,  R.  Co.  v. 
Smith,  136  Ky.  462,  122  SW  806. 

31.  Contrlhntonr  negUgeww  of 
passenger  see  Infra  SS  1495,  1501- 
1606. 

38.  Little  Rock.  etc..  R.  Co.  v. 
Tankersley,  64  Ark.  26,  14  SW  1099; 
Illinois  Cent.  R.  Co.  v.  Massey.  97 
Miss.  794,  53  S  386;  Miller  v.  Brook- 
lyn Heights  R.  Co.,  158  App.  Div. 
808,  144  NYS  208. 

[a]  The  fact  that  th*  train  Is  sot 
hrouffht  to  a  stop  will  not  Justify  a 
hazardous  attempt  to  alight  so  as  to 
render  the  carrier  liable  for  Injury 
resulting  therefrom.  Little  Rock, 
etc.,  R.  Co.  V.  Tankersley.  S4  Arfc. 
26,  14  SW  109». 


For  later  s— is,  dmlopntata  and  ahaacw  In  the  law  ms  oumulatlv*  AnnoUUoaa,  earns  Utls,  pa^s  and  not*  number. 
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ing  to  warn  him  a^inst  doing  so,"  or  in  failing 
to  use  other  means  to  restrain  him  from  doing  so,** 
especially  where  it  does  not  know,  or  have  reason 
to  know,  of  his  peril  or  intention  to  board  or  alight 
from  the  moving  train  or  car,"  and  where  the 
passenger  attempts  to  get  off  or  on  at  a  place 


other  than  a  regular  stopping  place.'^  But  it  is 
otherwise  where  the  carrier's  employees  know, 
or  have. reason  to  know,  of  the  passenger's  inten- 
tion and  that  he  is  ignorant  of  his  peril  in  attempt- 
ing to  board  or  alight,''  and  this  latter  role  has 


as.  D.  C. — Hutchinson  v.  CapltAl 
Tract.  Co.,  86  App.  261. 

Ky, — Louisville  R.  Co.  v.  Furnas, 
165  ky.  470,  169  SW  994. 

La. — Morris  v.  Illinois  Cent.  R.  Co., 
127  La,  446.  63  S  698.  21  LBANS  «89. 

HasB. — ^Habry  v.  Boston  Bl.  R.  Co., 
214  Mass.  46S.  102  NE  309. 

H1B8. — Illinois  Cent.  R.  Co.  v.  Mas- 
My,  27  HlBS.  794,  63  S  385. 

Or. — ^Armstronv  v.  Portland  R,  Co.. 
E2  Or.  427.  97  P  715. 

Wash.— Sumner  v.  Or&ys  Harbor 
R.,  ete.,  Co.,  89  Wash.  66,  1B4  P  126. 

[a]  atraok  tar  tnllsr^Where  a 
paBsanser  allsnts  from  a  slowly 
movlnff  motor  car  to  which  a  trailer 
Is  attached,  as  the  motor  Is  rounding 
a  curve,  and  before  the  trailer  has 
struck  the  curve,  and,  Kolns  only  a 
step  from  the  track,  is  struck  by  the 
trailer  and  injured,  the  conductor  Is 
not  nevllerent  In  faiUnK  to  warn  him. 
Louisville  R.  Co.  v.  Furnas,  166  Ky. 
470,  169  SW  994. 

[bj  atanaing  o&  vtep^That  a 
flagnuin  falls  to  notify  a  passenger 
standing  on  the  step  that  the  train 
Is  movinK,  and  that  it  la  dangerous 
to  attempt  to  alight  while  the  train 
Is  in  motion  will  not  charge  the  com- 

f>any  with  negligence;  the  fact  that 
he  passenger  Is  on  the  step  not 
warning  the  flagman  that  he  will 
alight  while  the  train  Is  In  motion. 
Morris  v.  Illinois  Cent.  R.  Co.,  127 
La.  446.  63  S  698.  81  LRANS  629. 

8fc  V.  8. — Lennon  v.  Canadian 
Pac.  R.  Co.,  122  Fed.  Ill,  112  CCA 
461. 

Cal. — Flnkeldey  v.  Omnibus  Cable 
Co..  114  Cal.  28,  46  P  996. 

Conn. —  Mofflti  v.  Connecticut  Co., 
86  Conn.  627,  86  A  16. 

Ga. — Simmons  v.  Seaboard  Air  Line 
R.  Co.,  120  Ga.  226.  47  SB  570,  1  Ann 
Gas  777. 

Ky. — ininolB  Cent.  R.  Co.  v.  Han- 
berry.  66  SW  417.  23  KyL  1S67. 

La. — Morris  v.  IlUnofs  Cent  R.  Co^ 
127  La.  44B.  62  S  698.  31  LRANS 
629. 

Mass. — Mabry  v.  Boston  "ESI.  R.  Co., 
214  Mass.  463,  102  NE  309:  Gagnon 
V.  Boston  El.  R.  Co..  206  Mass,  483, 
91  NB  876. 

Mo. — Leu  V.  St.  Louis  Transit  Co., 
106  Mo.  A.  329,  80  SW  273. 

Tex. — St.  Louis  Southwestern  R. 
Co.  v.  Adams,  (Civ.  A.)  163  SW  1029; 
International,  etc..  R.  Co.  v.  Rhoades, 
21  Tex.  Civ.  A.  469,  61  SW  617. 

[a]  The  fatlnre  of  the  envloyees 
of  a  railroad  to  oontrol  passeZLgers 
who  will  Jump  from  a  moving  train 
Is  nui  a  failure  of  the  duty  of  the 
trainmen.  Morris  v.  Illinois  Cent. 
K.  Co..  127  La.  446,  68  S  698,  31 
LRANS  629. 

fbj  Allghtiiu-  ftam  fmgbt  train. 
— Where  a  carrler'a  rule,  In  continu- 
ous force  for  many  years,  forbids 
passengers  from  rldlnK  on  freight 
trains,  and  can  only  be  suspended 
by  the  company's  superior  offleers, 
a  passenger  riding  on  a  freight  train 
by  contract  with  the  brakeman  can- 
not recover  for  Injuries  sustained  In 
alighting  while  the  train  is  In  mo- 
tion. Goodney  v.  International,  etc.. 
R.  Co..  51  Tex.  Civ.  A.  596,  113  SW 
171.  See  also  Railroads  [33  Cyc  817, 
849}. 

[  c  ]    Contvilmto  ry   negUgence  a1>> 

sent. — The  fact  that,  in  stepping 
from  a  moving  train,  a  passenger  is 
not  guilty  of  negllrence  does  not  en- 
title him  to  a  verdict,  unless  it  also 
appears  that  the  cai-rier  is  at  the 
time  guilty  of  negligence  which  Is 
the  proximate  cause  of  hla  Injury. 
Simmons  v.  Seaboard  Air  Line  R. 
Co..  120  Oa.  226,  47  SE  670,  1  Ann 
Cas.  777.    See  also  infra  S  1392. 

[d]  Zasane  passengeri. — Where  a 
carrier's  servants  know  that  a  pas- 
senger haa  become  mentally  deranged 


from  illness  but  there  Is  nothing  to 

indicate  that  she  contemplates  leav- 
ing the  train  while  in  motion,  the 
carrier  Is  not  negligent  in  falling  to 
provide  a  guard  for  her,  or  for- 
cibly to  restrain  her  to  prevent  such 
act.  St.  Louis  Southwestern  R.  Co. 
V.  Adams,  (Tex.  Civ.  A.)  163  SW 
1029. 

[e]  Sttbwiv  oar^  Where  a  pas- 
senger attempts  to  board  a  moving 
subway  car  before  It  has  stopped, 
and  losing  his  hold  falls  and  Is  In- 
jured, every  element  of  danger  being 
as  plain  to  him  as  to  the  carrler'a 
employee,  the  employee  Is  not  neg- 
ligent in  falling  to  thwart  the  pas- 
senger's effort  to  board  the  car,  nor 
in  violating  a  rule  requiring  conduc- 
tors at  stations  to  stand  on  the  rear 
step  of  a  car  platform,  with  the  left 
hand  grasping  the  body  rail  and 
the  right  hana  the  dasher  rail,  facing 
outward  toward  the  station  platform, 
and  to  ride  thus  until  the  car  arrives 
at  Its  assigned  berth,  the  object 
being  to  keep  any  person  from  board- 
ing the  car  while  In  motion.  Gegnon 
V.  Boston  El.  R.  Co.,  206  Mass.  483, 
91   NE  876. 

[f]  aiackeniag  speed  as  negU- 
genoe.— It  is  not  negligence,  as  a 
matter  of  law,  for  the  driver  of  a 
street  car  merely  to  slacken  its  speed 
for  one  to  get  on,  especially  wnere 
the  person,  without  indicating  any 
desire  that  it  be  stopped,  attempts 
to  board  it  while  It  Is  In  motion. 
Flnkeldey  v.  Omnibus  Cable  Ca,  114 
Cal.  28,  46  P  996. 

36.  hi.— Louisville,  etc.,  R.  Co.  v. 
Johnson,  44  III.  A.  66. 

Miss. —  Collins  V.  Southern  R.  Co.. 
89  Miss.  375.  42  S  167. 

N,  T. — Newmark  v.  New  York 
Cent.,  etc..  R.  Co.,  127  App.  Div.  68, 
m  NTS  379;  Law  v.  New  York  City 
R.  Co.,  96  NTS  1019. 

Oh. — Ashtabula  Rapid  Transit  Co. 
V.  Holmes,  67  Oh.  St  163,  66  NB  877. 

Or. — Armstrong  v.  Portland  R.  Co., 
62  Or.  487,  97  P  716. 

Tex. — Harris  v.  Gulf,  etc.,  R.  Co.. 
36  Tex.  Civ.  A.  94.  80  SW  1028;  Gulf, 
etc.,  R.  Co.  V.  Cleveland,  (CIv.  A.)  61 
SW  961. 

[a]  Knowledge  of  peiUou  post- 

tlou^^f  an  engineer  In  charge  of  a 
passenger  train  knows  that  a  pas- 
senger is  In  a  dangerous  position, 
and  is  actually  trying  to  board  a 
train  while  in  motion,  the  engineer 
is  bound  to  use  care  Incident  to  such 
special  knowledge:  but,  in  the  ab- 
sence of  such  knowledge.  It  is  his 
duty  to  operate  the  train  In  a  man- 
ner consistent  with  the  safety  of 
those  already  on  board.  Newmark  v. 
New  York  Cent.,  etc..  R.  Co.,  127  App, 
Dlv.  58,  111  NYS  379. 

[b]  Tallnxe  of  a  railroad  omnpaay 
to  stop  its  train  at  a  orosstag,  in  ac- 
cordance with  a  custom  or  police  reg- 
ulation, will  not  render  the  company 
liable  for  Injuries  to  a  passenger  by 
reason  of  his  attempting  to  alight 
at  such  crossing,  where  the  company 
has  no  notice  of  his  attempt 
Louisville,  etc.,  R.  Co.  v.  Johnson, 
44  111.  A.  66;  Collins  v.  Southern  R. 
Co.,  89  Miss.  376.  42  S  167. 

Cc]  Where  a  street  oar  merelr 
slackens  Its  speed  to  permit  a  pas- 
senger to  get  on,  the  conductor.  In 
the  absence  of  notice  of  a  passen- 
ger's Intent  to  alight  is  not  bound 
to  know  that  any  passenger  will 
attempt  to  get  ofF  while  the  car  Is  In 
motion.  Ashtabula  Rapid  Transit 
Co.  V.  Holmes,  67  Oh.  St  IBS,  66  NE 
877. 

86.  Gulf,  etc..  R.  Co.  v.  Cleveland, 
(Tex.  Civ.  A.)  61  SW  961. 

87.  D.  C. — Hutchinson  v.  Capital 
Tract.  Co.,  36  App.  261. 

Ind. — Indiana  Union  Tract.  Co.  t. 
SwaAord,  17t  Ind.  279,  100  NB  840. 


Ky. — Kentucky  Highlands  R.  Co.  v. 
Creal.  166  Ky.  469,  179  SW  417,  LRA 
1916B  830;  Paducah  Tract  Co.  v. 
Tolar,  162  Ky.  60,  171  SW  1009:  Blue 
Grass  Tract  Co.  v.  SklUman,  102  SW 
809.  81  KyL  480. 

Mass. — -McDonough  v.  Metropolitan 
It  Co..  137  Mass.  210. 

Mo. — ^Foland  v.  Southwest  Missouri 
Electric  R.  Co..  119  Mo.  A.  284.  96  SW 
958. 

Nebr. — ^Kruger  v.  Omaha,  etc,  St 
R.  Co.,  80  Nebr.  490,  114  NW  671,  127 
AmSR  786,  17  LRANS  101  and  note. 

[a]  ninstratioui^ri)  Where  on  a 
dark  night  the  conductor  of  an  elec- 
tric car  twice  announced  a  station, 
and  then  opened  the  door  and  went 
on  to  the  platform,  and  a  passenger, 
ignorant,  although  exercising  ordi- 
nary care,  of  the  fact  that  the  car 
was  still  moving,  the  current  having 
been  turned  off  at  the  top  of  a  grade 
and  the  movement  of  the  car  being 
so  nnooth  that  a  person  would  not 
notice  it,  followed  him  on  to  the  plat- 
form, passed  by  him  down  the  steps, 
and  was  Injured  In  attempting  to 
alight,  the  carrier  is  liable,  the  con- 
ductor having  failed  to  warn  her,  al- 
though he  knew  her  danger,  or  by 
the  exercise  of  ordinary  care  should 
have  known  of  it,  and  he  being  bound 
to  know,  under  the  circumstances, 
that  she  followed  him  for  the  pur- 
pose of  alighting.  Blue  Grass  Tract 
Co.  V.  Sklllman,  102  SW  806.  31  KyL 
480.  (2>  Where  a  girl  under  four- 
teen years  of  age.  unaccustomed  to 
riding  on  street  cars,  becomes  fright- 
ened by  the  negligence  of  defendant's 
employees  In  carrying  her  past  her 
known  destination,  and  the  conduc- 
tor knows  or  should  have  known  of 
such  passenger's  condition,  and  that 
she  Is  about  to  leave  a  moving  car, 
he  should  exercise  the  highest  degree 
of  care  possible  to  prevent  such  pas- 
senger from  alighting,  and  if  he  falls 
to  exercise  the  due  care  required  of 
him,  and  the  passenger  receives  in- 
juries while  alighting  from  the  mov- 
ing car,  defendant  carrier  is  liable 
therefor.  Kruger  v.  Omaha,  etc.,  St. 
R.  Co.,  80  Nebr.  490,  114  NW  571.  127 
AmSR  786.  17  LRAkS  101. 

[b]  Degree  of  oare. — As  to  one 
attempting  to  board  a  moving  train, 
a  carrier  owes  no  duty  except  that 
which  it  owes  to  a  trespasser,  and 
on  discovery  of  his  peril  must  exer- 
cise ordinary  care  to  avoid  Injury  to 
him.  Kentucky  Highlands  R.  Co.  v. 
Creal,  166  Ky.  469,  179  SW  417,  LRA 
1916B  830  and  note;  Jonas  v.  South 
Covtngton.  etc.,  St.  R.  Co.,  162  Ky. 
171,  172  SW  181,  AnnCasl916E  965. 

[c}  A.  fallnn  to  stop  wlien  a  per. 
son  is  attMnptlng  to  board  or  allglit, 
to  the  knowledge  of  the  motorman  or 
conductor,  is  negligence.  McDonough 
V.  Metropolitan  R.  Co.,  137  Mass.  210. 

[d]  Xnle  applied  to  female  pas- 
senger.— "While  the  conductor.  In 
the  exercise  of  ordinary  care,  might 
not  be  required  to  take  notice  of  the 
action  of  a  passenger  able  to  take 
caj-e  of  himself  In&lighting  from  a  car 
running  at  a  slow  rate  of  speed.  It  Is 
perfectly  obvious  that  when  a  conduc- 
tor sees  a  middle-aged  woman  in  the 
act  of  getting  off  a  car  running  at 
ten  or  nfteen  miles  an  hour,  he  can- 
not help  but  know  that  it  is  a  most 
unusual  and  uncommon  thing  to  do, 
as  well  as  extremely  dangerous,  and 
under  conditions  like  this  the  duty 
the  conductor  Is  under  to  protect  the 
passengers  requires  that  he  shall 
make  reasonable  effort  to  prevent 
the  passenger  from  getting  ofT,  If  he 
knows  his  purpose.  A  conductor 
cannot  shut  his  eyes  and  say  he  did 
not  see  or  know  what  was  going  on 
when  his  duty  In  looking  after  the 
safety  of  his  passengers  nequlrea 
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been  in  effect  preecribed  by  statute  or  ordinance." 
The  carrier  is  not  liable,  even  when  its  employees 
have  knowledge  of  the  injured  person's  intent,  if 
they  use  proper  care  to  prevent  him  from  boarding 
or  alighting  while  the  train  or  car  is  in  motion, 
or  to  assist  him  to  escape  from  a  dangerous  posi- 
tion in  which  he  has  placed  himself.^  But  so  to 
manage  a  train  or  car  as  to  create  an  appearance 
of  imminent  danger  of  a  collision,  thereby  induc- 
ing passengers  to  jump  from  the  train  or  car,  may 
constitute  negligence  for  which  the  carrier  is 
liable." 

Under  direction  or  inritation.  The  carrier  is 
liable  for  the  resulting  injuria  where  a  passenger 


attempts  to  board  or  alight  from  a  moving  train 
or  oar,  under  the  direction  or  invitation  of  the  con- 
ductor or  other  employee  in  charge  thereof,*^  or 
where  he  does  so  under  force  or  apprehension  of 
force,^'  although  it  is  not  under  all  circumstances 
negligence  per  se  to  sug^^t  to  a  passenger  that  he 
alight  from  the  train  or  car  while  it  is  slowly 
moving.**  The  fact  that  the  next  station  is  an- 
nounced does  not  constitute  an  assurance  to  pas- 
sengers that  the  car  has  stopped,  or  an  invitation 
to  alight  before  it  has  in  fact  stopped." 

1351]  4.  Operatins  Other  Gars  or  Trains. 
Where,  on  the  egress  or  implied  invitation  of  a 
railroad  or  street  railroad  eompany,  paraengera  go 


Tract.  Co.  v.  Tolar.  162  Ky.  60,  64, 
171  SW  1009. 

38.  See  statutory  provisions. 
And  Bee  Johnson  v.  St.  Joseph  R., 
etc..  Co.,  143  Mo.  A.  376,  128  SW  243; 
Shareman  v.  St.  Louis  Transit  Co., 
103  Mo.  A.  515,  78  SW  846. 

[a]  An  ordliuuuw  nffolfttliv  stn*t 
nolTosds  by  providing  that  conduc- 
tors shall  not  allow  women  or  chil- 
dren to  leave  or  enter  cars  while  in 
motion  modifies  the  common-law  rule 
of  nesllfrence  of  carriers  and  con- 
tributory negligence  of  passengers, 
and  a  street  car  conductor  who  per- 
mits a  female  passenger  to  attempt 
to  alight  while  the  car  is  in  motion 
is  neglltrent  for  which  the  street 
railroad  la  liable,  unless  the  passen- 
ger Is  guilty  of  contributory  negli- 
gence in  leaving  the  car  under  the 
circumstances.  Johnson  v.  St.  Jo- 
seph R.  etc.  Co.,  143  Mo.  A.  S76,  1K8 
SW  243. 

[b]  An  ordlnano*  -—^^M^y  it  vn- 
lawfnl   to  mn  trains  at  a  ifreater 

speed  than  six  miles  per  hour  with- 
in the  limits  of  the  town  is  for  the 
protection  of  persons  who  might  be 
lawfully  on  or  crossing  the  track 
and  has  no  application  to  one  at- 
tempting to  board  or  leave  a  mov- 
ing train,  St.  Louis  Southwestern 
R.  Co.  V.  Hlghnote,  99  Tex.  23,  86 
SW  923  [rev  (Civ.  A.)  84  SW  365]; 
Houston,  etc.,  R.  Co.  v.  Schuttee, 
(Tex.  Civ.  A.)  91  SW  806. 

39.  Sullivan  v.  Boston  El.  R.  Co., 
199  Mass.  73,  64  NB  844,  21  LRANS 
36  and  note;  Dwyer  v.  New  York 
Cent.,  etc..  R.  Co.,  136  App.  DIv.  87, 
120  NTS  634. 

[a]  In  tai*  absence  ot  an  offer  to 
aonpt  a  purson  ai  pasMng-er  after 
a  car  has  started,  the  conductor  Is 
entitled  to  refuse  to  permit  him  to 
board  the  car,  and  after  such  refusal 
to  use  a  reasonable  degree  of  force 
to  prevent  him  from  boarding  and 
entering  the  car,  and  for  that  pur- 

Sose  to  lay  hands  on  him  and  inter- 
ere  with  his  person,  using  no  mora 
force  than  Is  necessary.  Sullivan  v, 
Boston  Kl.  n.  Co„  199  Muss.  73.  84 
NK  844.  21  LRANS  36;  Dwyer  v.  New 
York  Cent.,  etc...  R.  Co.,  136  App.  Dlv. 
87.  120  NYS  634  (holding  that,  where 
in  an  action  for  death  It  appeared 
that  plaintiff's  Intestate  came  rap- 
idly toward  a  moving  train  and  at- 
tempted to  hoard  It.  and  the  assist- 
ant conductor.  In  attempting  to  pre- 
vent Intestate  from  boarding,  pushed 
him  away  and  caused  him  to  fall, 
resulting  In  his  death,  defendant 
could  not  be  held  liable  because  the 
conductor  used  more  force  than  nec- 
essary in  me<rting  the  emergency). 

[b1  Bneesslve  foroe;  wantcnnes*. 
—A  conductor,  although  entitled  to 
use  reasonable  force  to  prevent  a 
passenger  from  boarding  a  car  after 
It  has  started,  has  no  right  to  use 
excessive  or  unreasonable  force,  or 
wantonly  to  attack  such  Intending 
paasenger.  Sullivan  v.  Boston  Ele- 
vated R.  Co..  199  Mass.  73.  84  NB 
844.  21  l.RANS  36. 

40.  Mathews  v.  Metropolitan  St. 
R.  Co.,  156  Mo.  A.  "15.  137  SW  1003. 

fa]  ZUuteatlonr— Where  a  person 
empted  to  board  a  slowly  moving 
street  car  Just  starting  up  a  viaduct, 
and  h«  succeeded  In  placing  <Hie  foot 


on  the  lower  step,  but  was  unable  to 
pull  himself  up,  and  he  collided  with 
a  rod  of  a  sign  on  the  viaduct  warn- 
ing trespassers,  and  the  conductor 
<iulckly  discovered  his  peril  and 
tried  to  assist  him  to  board  the  car, 
but  without  success,  the  conductor 
was  as  a  matter  of  law  not  negligent 
for  failing  to  signal  the  car  to  stop, 
instead  of  attempting  to  assist  sucn 
person  to  board  tne  car.  Mathews  v. 
Metropolitan  St.  R.  Co..  156  Mo.  A. 
715.  137  SW  1003. 

41.  U.  S. — Washington,  etc.,  R. 
Co.  V.  Hlckey.  166  U.  S.  621.  17  SCt 
661,  41  L,.  ed.  1101  [aff  6  App.  (D.  C.) 
43B]. 

Ala. — Birmingham  R,  etc.,  Co.  v. 
Butler,  136  Ala.  888,  33  S  38-  Sslma 
St..  etc,  R.  Co.  V.  Owen.  132  Ala. 
420,  31  S  698. 

Cal. — Green  v.  Pacific  Lumber  Co., 
130  Cal.  435,  62  P  747. 

N.  Y. — Robson  v.  Nassau  Electric 
R.  Co..  80  App.  Dlv.  301,  80  NYS  698. 

Tex. — Beaty  v.  Missouri,  etc.,  R., 
Co..  (Civ.  A.)  175  SW  450. 

42.  Ark. — St.  Louis,  etc..  B.  Co. 
V.  Plott.  108  Ark.  292.  157  SW  885. 

Conn. — Kopacka  v.  New  York,  etc., 
R.  Co.,  88  Conn.  82,  90  A  27, 

Ga. — Southern  R.  Co.  v.  Bandy,  120 
Ga.  463.  47  SE  923,  102  AmSR  112: 
Southwestern  R.  Co.  v.  Singleton,  67 
Ga.  306;  Gosnell  v.  Central  of  Geor- 
gia R  Co.,  17  Ga.  A.  67,  36  8E  SO. 

Ind. — Lake  Erie,  etc.,  R.  Co.  v. 
Huffman,  177  Ind.  126,  9?  NE  434, 
AnnCasl914C  1272. 

Kan. — Atchison,  etc.,  R.  Co,  v. 
HufThea,  66  Kan.  491,  40  P  919. 

Ky. — 'Louisville,  etc.,  R.  Co.  v. 
Rlcherson,  14  KyL  925:  Lioutsvllle, 
etc..  R.  Co.  V.  Sharp,  6  KyL  367. 

La.— Jones  v.  Texas,  etc.,  R.  Co., 
47  La.  Ann.  383,  16  S  937. 

Minn. — Jones  v.  Chicago,  etc.,  R. 
Co..  42  Minn.  183,  48  NTIt  1114. 

Mo. — Fortune  v.  Missouri  R.  Co., 

10  Mo.  A.  262. 

N.  Y. — Geller  v.  Manhattan  R.  Co., 

11  Misc.  413.  32  NYS  2S4. 

Pa. — Hestonvllle  Pass.  R.  Co.  v. 
Grey,  1  Walk.  513. 

Tex. — Galveston,  etc.,  R.  Co.  v. 
Krenek.  (Civ.  A.)  138  I9W  1154:  Gulf, 
etc.,  R.  Co.  V.  Shelton.  30  Tex.  Civ.  A. 
72.  69  SW  653.  70  SW  359  [aft  96  Tex. 
301,  72  SW  165]:  Texas,  etc.,  R.  Co. 
V.  Elliott,  26  Tex.  Civ.  A.  106.  61  SW 
726;  International,  etc..  R.  Co,  v. 
Rhoadea,  21  Tex.  Civ.  A.  469,  61  SW 
617. 

[a]  Opening  gates.— The  act  of  a 

trainman  in  throwing  open  the  gales 
of  a  passenger  car.  after  the  train 
has  started,  for  a  passenger  to  at- 
tempt to  board  the  train  Is  not  an 
assurance  that  the  attempt  can  be 
safely  made,  and  although  an  invi- 
tation. It  Is  no  more  than  an  invita- 
tion to  assume  a  self-evident  risk. 
Kopacka  v.  New  York.  etc..  R.  Co., 
88  Conn.  82,  90  A  27. 

[b]  I^vlBff  tlie  door  of  a  oable 
eac  open  and  nnfnsrded  is  no  Invita- 
tion for  a  passenger  to  jump  off 
when  the  car  Is  running  at  full 
speed,  however  it  might  be  regarded 
when  the  car  is  employed  In  receiv- 
ing and  discharering  passengers. 
Weber  v.  Kansas  City  Cable  R.  Co., 
100  Mo.  194.  12  SW  i04,  IS  SW  687. 


18  AmSR  641,  7  LRA  819  (passenci 
alighting  and  Injured  by  car  comTi 


er 
na 

from  opposite  direction). 

[c]  Antliority  of  employee,^ — Where 
a  passenger  on  a  train  under  the 
control  or  a  switch  crew  Is  ordered 
by  the  only  member  thereof  present 
to  alight,  he  has  a  right  to  presume 
that  such  employee  has  authority  to 

give  such  commands.  Gulf,  etc..  R 
o.  V.  Shelton,  80  Tex.  Civ.  A.  72.  69 
SW  653.  70  SW  369  [atf  96  Tex.  301. 
72  SW  166].  - 

[d]  Degree  of  oare. — A  carrier's 
employee  In  Inviting  a  passenger  to 
alight  from  a  moving  train  Is  bound 
to  exercise  the  highest  degree  of 
care  for  his  safety.  St.  Louis,  eta, 
R.  Co.  V.  Plott.  103  Ark.  292.  167 
SW  386.  See  genenklly  supra  || 
1296-1300. 

43.  Louisville,  etc,  R.  Co.  v. 
Wood.  113  Ind.  644.  14  NE  672.  16 
NE  197;  Louisville,  etc.  R.  Co.  v. 
Rlcherson.  14  KvL  925. 

ta]  ITearUg'enoe  of  eondaotoz. — 
ere  a  passenger  on  arrival  at  her 
destination  and  on  the  train  coming 
to  a  full  stop  went  out  on  the  plat- 
form, and  when  she  arrived  there  the 
conductor  signaled  the  train  to  move 
on.  which  signal  the  engineer  obeyed 
and  started  the  train  before  she 
could  get  off  and  while  she  was  still 
standing  on  the  platform,  and  there- 
upon the  conductor  carelessly  and 
improperly  seized  her  and,  without 
any  fault  or  negligence  on  her  part 
whatever,  wrencned  her  off  the  steps 
and  Jerked  her  to  the  ground  while 
the  train  was  In  motion,  whereby  she 
sustained  very  great  bodily  injury, 
the  railroad  company  was  liable  in 
damages.  Louisville,  etc..  R,  Co.  v. 
Wood.  113  Ind.  644,  14  NE  572,  16 
NE  197. 

Sjectltm  ftom  noviac  ttmln  or  ear 
ffenenUr  see  supra  I  1195. 

44.  Chleago,  etc.,  R.  Co.  v.  Has- 
sard,  26  III.  373;  Wllburn  v.  St. 
Louis,  etc..  R.  Co.,  48  Mo.  A.  224; 
Rothsteln  v.  Pennsylvania  R.  Co-  171 
Pa.  620.  33  A  379;  Crosby  v.  Seaboard 
Air  Line  R.  Co..  81  S.  C.  24.  61  SB 
10G4. 

[a]    Xivldenoe  of  negligence. — The 

act  of  a  conductor  In  Inviting  and 
assisting  a  passenger  to  alight  be- 
fore the  complete  stopping  of  a 
slowly  moving  train  may  be  evi- 
dence of  negligence  In  falling  to  ex- 
ercise the  high  degree  of  care  due  to 
passengers,  but  does  not  authorize 
the  inference  that  he  acted  willfully 
or  in  conscious  disregard  of  his  duty 
toward  passengers.  Crosby  v.  Sea- 
board Air  Line  R.  Co.,  81  B.  C.  24.  81 
SE  1064. 

4B.  U.  S.— Illinois  Cent.  R.  Co.  v. 
Warren.  149  Fed.  658,  79  CCA  360; 
Mearns  v.  New  Jersey  Cent,  R.  Co.. 
139  Fed.  543,  71  CCA  381. 

La. — Morris  v.  Illinois  Cent.  R.  Co.. 
127  La.  445.  63  S  698,  31  LRANS  629. 

Mich.— Hooker  v.  Blair.  166  NW 
364. 

Miss. — Alabama,  etc..  R.  Co.  v. 
Jones.  86  Miss.  Zff.t.  38  S  646. 

Tenn. — Payne  v.  Nashville,  etc.,  R. 
Co..  106  Tenn.  167.  61  SW  86. 

[a]  lUnstraUons. — (1)  Where  the 
porter  or  guard  of  a  passenger  train 
called  out,  "Jersey  City;  last  stop: 


For  later  eaiea,  derelopmanta  and  eluuvM  In  the  law  aae  cuinulattve  Annotations,  auM  title,  pana^d  note  number. 
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on  or  near  to  the  tracks  in  waiting  for,  getting  on, 
or  alighting  from^  a  train  or  car,  it  is  the  duty  of 
the  company  to  operate  its  trains  or  cais  at  such 
places  with  such  care  as  not  to  imperil  the  safety 
of  such  passengers;  and  if  it  fails  so  to  do  it  is 
liable  for  injuries  caused  thereby,^'  and  the  meas- 
ure of  care  and  prolection  that  such  persons  have 
a  right  to  expect  is  not  affected  by  the  faet  that 


other  ways  are  provided,  not  requiring  the  going  on 
or  crossing  of  the  track  on  the  company's  premises.** 
And  in  such  cases  the  strict  rule  as  to  looking  and 
listening  which  is  in  general  applicable  to  persons 
crossing  the  tracks  of  railroad  companies  does  not 
apply,  the  passenger  having  a  right  to  suppose  that 
the  place  where  he  is  allowed  to  get  on  board,  or 
alight  from,  a  tnun  or  ear  is  a  safe  place,^  and 


fl.ll  out,"  and  followed  It  by  opening 
the  vestibule  door  of  the  car,  such 
statement  and  act  did  not  constitute 
a  positive  assurance  to  passengers 
that  the  car  had  stopped,  nor  an  in- 
vitation to  passengers  to  alight  be- 
fore the  car  had  In  fact  stopped. 
Mearns  v.  New  Jersey  Cent.  R.  Co., 
139  Fed.  543,  71  CCA  331.  (2)  Where 
a  flagman  of  a  passenger  train  said, 
"This  door,"  to  a  passenger,  as  he 
started  to  alight  after  the  train  had 
started,  such  statement  was  merely 
a  declaration  to  the  passenger  as  to 
the  door  by  which  he  should  leave 
the  car,  and  not  an  invitation  for 
him  to  alight.  Alabama,  etc.,  R.  Co. 
V.  Jones,  86  Miss.  263,  38  S  646.  <3} 
Where  the  only  act  attributed  to  the 
carrier  Is  the  announcement  by  its 
conductor  in  compliance  with  stat- 
ute, as  the  train  approached  a  sta- 
tion, of  the  name  of  the  station,  and 
that  change  of  cars  was  to  be  made, 
there  is  no  negligence  on  its  part, 
and  no  liability  for  injury  to  the  pas- 
senger who,  going  on  to  the  steps  of 
the  car  while  It  was  in  motion,  fell 
therefrom,  even  though  she  was 
careful.  Payne  v.  Nashville,  etc.,  R. 
Co.,  106  Tenn.  167.  61  SW  86. 

[b]  Pointing  oat  lioteL — Where  a 
brakeman,  when  informed  that  a 
passenger  desires  to  alight  at  a  sta- 
tion and  go  to  a  hotel  there.  Informs 
blm  that  the  station  Is  on  one  side 
of  the  track  and  the  hotel  on  the 
other,  and  that  when  the  train 
reaches  there  be  will  show  the  pas- 
senger where  to  get  off,  and  the 
brakeman,  on  the  train  reaching  the 
station,  at  or  about  the  time  he 
opens  the  door,  says  to  the  passen- 
ger, "There  is  your  hotel,"  and  the 
passenger  alights  while  the  train  is 
In  motion  anof  is  injured,  the  carrier 
is  not  guilty  of  negligence,  since  the 
conduct  of  the  brakeman  is  not  an 
invitation  or  Instruction  to  the  pas- 
senger to  alight  nor  an  inducement 
to  him  to  get  into  a  place  of  danger 
causing  him  to  fall  from  the  car. 
Murray  v.  Southern  Pac.  Co.,  225 
Fed.  297. 

atop  aftMT  mU  of  Btetton  see  infra 
I  1361. 

46.  U.  B. — Chunn  v.  Washington 
City,  etc.,  R.  Co.,  207  U.  3.  302.  28 
set  63,  52  L.  ed.  219;  Delaware,  etc., 
R.  Co.  V.  Price,  221  Fed.  848.  137  CCA 
406  [certiorari  den  238  U.  S.  636 
mem.  36  SCt  939  mem,  59  L.  ed.  1500 
mem];  Norfolk,  etc..  Terminal  Co.  v. 
Rotolo.  196  Fed.  231,  115  CCA  18.1; 
Lehigh  Valley  R.  Co.  v.  Dupont.  J  38 
Fed.  840,  64  CCA  478;  Chesapeake, 
etc.,  R.  Co,  v.  King,  D9  Fed.  251,  40 
CCA  432.  49  LRA  102:  Alabama  Great 
Southern  R.  Co.  v.  Cogglns,  88  Fed. 
455,  32  CCA  1;  Robostelll  v.  New 
York,  etc.,  R.  Co.,  33  Fed.  796. 

Ark, — Cook  v.  St.  Louis,  etc..  R. 
Co.,  120  Ark.  394.  179  SW  501;  Dilla- 
hunty  V.  Chicago,  etc.,  R.  Co.,  119 
Ark.  392,  178  SW  420;  St.  Louis,  etc., 
R.  Co.  V.  Hutchinson.  101  Ark.  424, 
142  SW  B27;  St.  Louis,  etc..  R.  Co.  v. 
Tomllnson,  69  Ark.  489,  64  SW  347. 

Cal.— Fra  nkl  In  v.  Southern  Cali- 
fornia Motor  Road  Co.,  8fi  Cal.  63,  S4 
P  723. 

Oa. — Columbus  R.  Co.  v.  Asbell, 
138  Ga.  57S,  66  SB  902;  Savannah, 
etc,  R.  Co.  V.  Hatcher,  115  Oa.  179. 
41  SB  606. 

III. — Chicago  Terminal  Transfer 
Co.  T.  Kotoslcl,  199  III.  383,  65  NE 
X50  [aff  101  111.  A.  8001:  Pennsylvania 
Co.  V.  Reidy.  198  111.  9.  64  NE  698 
[aff  99  111.  A.  4771:  Pennsylvania  Co. 
V.  McCaffrey,  173  III.  169,  SO  NE  713; 
Illinois,  etc.,  R.  Co.  v.  Johnson,  123 
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III.  A.  300  [rev  on  other  grounds  221 
III.  42,  77  NE  692];  Chicago,  etc.,  R. 
Co.  V.  Taylor,  102  III.  A.  445;  Chicago, 
etc.,  R.  Ca.  v.  Jennings,  89  III.  A. 
885;  Chicago,  etc^  R.  Co.  v.  Ryan,  62 
111.  A.  264  faff  166  111.  88.  46  NB  2081; 
Chicago,  etc.,  R,  Co.  v.  Ciaja,  59  In. 
A.  21. 

Ind. — Pere  Marquette  R.  Co.  v. 
Strange,  171  Ind.  160,  84  NE  819,  86 
NE  1026,  20  LRANS  1041;  Evansville 
St.  R.  Co.  V.  Gentry,  147  Ind.  408,  44 
NE  311,  62  AmSR  421,  87  LRA  378. 

Iowa. — Bloom  v.  Slouz  City  Tract. 
Co.,  122  NW  831;  Eaklns  v,  Chlcuo, 
etc..  R.  Co.,  126  Iowa  824,  102  NW 
104. 

Kan. — Koran  v.  Metropolitan  St  R. 
Co.,  86  Kan.  707.  118  P  875;  Atchison, 
etc.,  R.  Co.  V.  HoIIoway.  71  Kan.  1, 
80  P  31,  114  AmSR  462. 

Ky. — Louisville  R.  Co.  v.  Hudgins, 
124  Ky.  79.  98  SW  275,  30  KyL  316, 
7  LRANS  152;  South  Covington,  etc„ 
St.  R.  Co.  v.  Beatty,  60  SW  239.  20 
KyL  1845 ;  Nichols  v.  Chesapeake, 
etc..  R.  Co.,  2  SW  181,  8  KyL  619. 

La. — Conway  v.  New  Orleans  City, 
etc.,  R.  Co..  61  La.  Ann.  146,  24  S 
780.  ■ 

Mass. — Millett  v.  New  York,  etc., 
R.  Co..  211  Mass.  486,  98  NE  674; 
Gaynor  v.  Old  Colony,  etc.,  R.  Co.,  100 
Mass.  208.  97  AmD  96. 
'  Minn. — Fonda  v.  St.  Paul  City  R. 
Co.,  71  Minn.  438,  74  NW  166,  70  Am 
SR  841. 

Miss. — Louisville,  etc.,  R.  Co.  v. 
Thompson.  64  Miss.  584,  1  S  840. 

Mo. — McDonald  v,  Kansas  City, 
etc.,  R.  Co.,  127  Mo.  38.  29  SW  848; 
Weber  v.  Kansas  City  Cable  R.  Co., 
100  Mo.  194.  12  SW  804.  13  SW  581, 
18  AmSR  541.  7  LRA  819. 

Nebr. — Chicago,  etc.,  R,  Co.  v. 
Troyer,  70  Nebr.  287.  97  NW  808,  70 
Nebr.  293.  103  NW  680. 

N.  J. — Klein  v.  Jewett,  26  N.  J.  Eq. 
474  [aff  27  N.  J.  Eq.  660]. 

N.  Y. — Parsons  v.  New  York  Cent., 
etc.,  R.  Co.,  113  N.  Y.  356.  21  NE  145, 
10  AmSR  450,  3  LRA  683;  Archer  V. 
New  York,  etc.,  R.  Co..  106  N.  T. 
589,  13  NE  318;  Terry  v.  Jewett,  78 
N.  Y.  338;  D'Arcy  v.  Interborough 
Rapid  Transit  Co.,  165  ApiJ.  Dtv.  757, 
152  NY3  600;  Stevens  v.  Union  R. 
Co..  75  App.  Div.  602,  78  NYS  624  [aff 
176  N.  Y.  607  mem.  68  NB  1125  mem]; 
Jewell  V.  New  York  Cent.,  etc..  R. 
Co..  27  App.  DIv.  500.  50  NYS  848: 
Armstrong  v.  New  York  Cent.,  etc. 
R.  Co.,  66  Barb.  437  [aff  61  N.  Y.  636 
mem];  Gonzales  v.  New  Tork,  eto,, 
R.  Co„  39  HowPr  407. 

N.  C. — Ray  v.  Aberdeen,  etc.,  R. 
Co.,  141  N.  C.  84,  53  SE  622. 

Pa. — Kelfner  v.  Pittsburg,  etc.,  R. 
Co.,  223  Pa.  50,  72  A  253:  Besecker 
V.  Delaware,  etc.,  R.  Co.,  220  Pa.  507, 
69  A  1039.  123  AmSR  714.  14  Ann 
Cas  21;  Girton  v.  Lehigh  Valley  R. 
Co..  17  Pa.  Super.  143. 

Tenn. — Chattanooga  Electric  R.  Co. 
V.  Boddy.  105  Tenn.  666,  58  SW  646, 
61  LRA  885. 

Tex. — East  Line,  etc.,  R.  Co.  v. 
Rushing,  69  Tex.  806,  6  SW  884; 
Denlson,  etc.,  R.  Co.  v.  Craig,  35  Tex. 
Civ.  A.  548,  80  SW  866;  OuH.  etc.,  R. 
Co.  V.  Morgan.  26  .Tex.  Civ.  A.  878, 
64  SW  688;  St.  Louis  Southwestern 
R.  Co.  v.  Casseday.  <Clv.  A.)  47  SW 
6  [rev  on  other  grounds  92  Tex.  626. 
50  SW  1251;  Dallas,  etc.,  R.  Co.  y. 
Reeman,  (Civ.  A.)  32  SW  45;  Sanches 
V.  San  Antonio,  etc.,  R.  Co.,  3  Tex. 
Civ.  A.  89.  22  SW  242. 

Va. — ^Washington,  etc.,  R.  Co.  v. 
Vsiighan.  Ill  Va.  786.  69  SE  1035. 

Wluih. — Elliott  v.  Seattle,  etc.,  R. 
Co.,  68  Wash.  129,  122  P  614,  39  LRA 


NS  608;  Smith  v.  Union  Trunk  Line. 
18  Wash.  361,  51  P  400,  46  LRA  169. 

Man. — Bell  v.  Winnipeg  Electric 
St.  R.  Co.,  15  Man.  338. 

See  generally  Railroads  [38  Cyc 
808];  Street  Railroads  [36  Cyc  1616] 

[a]  Bumlnir  »  freight  train  at  a 
Ucli  r»te  of  speed  paat  a  atatton  Cli 
where  a  passenger  train  Is  receiving 
and  discharging  passengers  Is  negli- 

fance;  and  It  is  also  negligence  so 
o  run  a  freight  train  Just  as  a  pas- 
senger train  is  pulling  Into  a  station, 
especially  when  the  track  on  which 
the  freight  train  is  moving  Is  be- 
tween the  depot  and  the  track  on 
which  the  paasenger  train  Is  moving. 
Chicago,  etc.,  R.  Co.  v.  Kelly,  80  111. 
A.  675  [aff  182  111.  267,  64  NE  979}. 
(2)  The  running  of  a  freight  train 
between  a  passenger  train  and  the 
station  during  the  time  the  passoTi- 
ger  train  Is  stopped  at  the  station  Is 
negligence  as  to  awaiting  passengers 
who  suffer  Injury  by  reason  of  in- 
sufficient opportunity  to  get  on  board. 
Atchison,  etc,  R.  Co.  v.  Holloway, 
71  Kan.  1,  80  P  31,  114  AmSR  462. 

[b]  Servants  operating  the  train 
of  one  nUroad  are  bound  to  use  rea- 
sonable precautions  as  to  passengers 
who  have  alighted  from  a  train  o£ 
another  railroad.  Chicago,  etc.,  R. 
Co.  V.  Ryan.  62  III.  A.  26?  [aff  1S5  111. 
88.  46  NE  208]. 

[c]  Alighting  from  wrong  aUe  of 
oar.-— Where  a  t>assenger  is  struck 
by  a  car  passing  in  the  opposite  di- 
rection as  be  is  endeavoring  to  alight 
from  the  wrong  side  of  a  car  through 
open  gates,  gates  being  required  by 
ordinance,  such  act  indicates  negli- 
gence. Elliott  V.  Seattle,  etc,  R.  Co., 
68  Wash.  129,  122  P  614. 

[d]  Where  fr  passenger  on  a  street 
oar  receives  a  transfer,  it  Is  the  duty 
of  the  street  car  company  to  afford 
him  an  opportunity  to  transfer  from 
the  car  in  which  he  is  riding  to  the 
car  in  which  the  transfer  entitles 
him  to  ride  and  time  and  opportunity 
to  reach  a  place  of  safety  within  or 
on  the  car  before  running  cars  on 
another  track  In  such  a  manner  as 
to  endanger  the  passenger.  Koran 
V.  Metropolitan  St.  R.  Co.,  85  Kan. 
707.  118  P  875. 

[el  ITegUgent  booklngr  of  train. — 
<1>  It  Is  negligence  to  back  a  train 
into  a  railroad  yard  where  passen- 
gers are  rightfully  moving  about, 
without  warning  and  without  having 
anyone  In  a  position  to  observe  the 
condition  of  the  track.<i  and  to  signal 
the  engineer  or  caution  others  in 
case  of  Impending  peril.  Ray  v. 
Aberdeen,  etc.,  R.  Co.,  141  N.  C.  84. 
63  SE  622.  (2)  Running  a  train  at 
a  high  speed  the  reverse  way  of  the 
track,  without  warning,  past  a  plat- 
form crowded  with  passengers  con- 
stitutes negligence.  D'Arcy  v.  In- 
terborough  Rapid  Transit  Co.,  165 
Add.  DIv.  757,  152  NYS  600. 

OontrllmtMrT  negUg«noe  m.%  nWh 
plMea  see  Infra  S  1492. 

47.  Delaware,  etc..  R.  Co.  v.  Price. 
221  Fed.  848,  137  CCA  406  [certiorari 
den  238  U.  S.  636  mem,  35  SCt  939 
mem,  69  L.  ed.  1500  mem]. 

418.  U.  S. — Warner  y.  Baltimore, 
etc,  R.  Co.,  168  U.  S.  839,  18  SCt  68, 
42  L.  ed.  491  [rev  7  App.  (D.  C.)  79]. 

Mass. — Sonler  v.  Boston,  etc.,  R. 
Co..  141  Mass.  10,  6  NE  84. 

Mo. — Burbrldge  v.  ■  Kansas  City 
Cable  R.  Co..  36  Mo.  A.  669. 

N.  T. — Hlrsch  v.  New  York,  etc.,  R. 
Co.,  6  NYS  162  [aff  125  N.  Y.  701 
mem,  26  NE  752  mem]. 

Pa, — Shutt  v.  Cumberland  Valley 
R.  Co.,  149  Pa.  266,  24  A  806. 
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that  all  trains  will  eomply  with  the  law  by  givii^ 
warning,  displaying  lights,  etc.*"  Thus,  where  it 
is  necessary  or  proper  for  passengers  in  boarding, 
or  alighting  from,  a  train  or  eax  to  go  on  or  near 
to  another  track  on  which  another  train  or  ear  is 
approaching,  it  is  the  duty  of  the  carrier's  employees 
to  keep  a  proper  lookout,"*  to  keep  the  spbed  of 
the  approaching  train  or  car  under  such  control  as 
is  proper  and  reasonable  under  the  circumstances 
and,  if  necessary,  to  stop  it,°^  and  to  give  such 
warning  by  boll,  whistle,  or  otherwise,  of  its  ap- 
proach, as  will  reasonab^  protect  the  boarding  or 
alighting  paaBengers  from  injuiy,*'  particularly 
where  a  statute  or  ordinance  requires  that  such 


precautions  shall  he  taken."  Where  a  street  car 
IS  standing  discharging  passengers,  it  is  the  duty 
of  the  motorman  in  ehaige  of  an  approaching  car 
on  a  parallel  track  to  have  his  ear  under  such  con- 
trol that  it  may  bo  stopped  on  a  moment's  notice;" 
but  it  is  not  the  duty  of  a  currier  to  stop  its  car, 
or  slow  up,  or  give  a  si^al,  on  every  occasion  of 
meeting  another  car."  But  the  duty  of  servants 
operating  other  trains  or  cars  to  look  out  for  pas- 
sengers who  are  boardii^,  or  alighting  from,  an- 
other train  or  car  docs  not  involve  absolute  liabil- 
ity, as  they  have  the  right,  in  the  absence  of  notice 
to  the  contrary,  to  assume  that  persons  on  or  near 
tracks  will  not  be  negligent,"  and  if  they  exercise 


See  generally  Railroads  [33  Cyc 
83fi];  Street  Railroads  [36  Cyc  1637 
et  seq]. 

OonmlmtoiT  Mglig»no»  In 
on   or    CTOSBuig'  tra«k«  see  inira 
1492. 

49.  Ohlcacro,  etc.,  R.  Co.  v.  Doan, 
93  111.  A.  247  [air  19S  III.  168,  62  NE 
826];  Sonler  v.  Boston,  etc,  R.  Co., 
141  Mass.  10.  6  NE  84. 

50.  Cook  V.  St.  Lk)u1s,  etc.,  R.  Co., 
120  Ark.  394.  179  SW  501:  St.  Louis 
Southwestern  R.  Co.  v.  Douglas,  119 
Ark.  33,  175  SW  618;  St.  IxJUis,  etc., 
R.  Co.  V.  Tomlinson,  69  Ark.  489,  64 
SW  347;  Louisville  R.  Co.  v.  Mitchell, 
138  Ky.  190.  127  SW  770:  Conway 
V.  New  Orleans  City,  etc.,  R.  Co..  51 
La.  Ann.  146,  24  S  780;  Ray  v.  Aber- 
deen, etc.,  R.  Co.,  141  N.  C.  84,  53  SE 
622.    See  also  cases  supra  note  46. 

[a]  Co&strnottv*  laumlvOg'*. — 
Trainmen  keeping  lookout  on  ap- 
proaching a  station  platform  on 
which  prospective  passengers  stand 
near  the  track  are  not  chargeable 
with  knowledge  that  one  Is  so  near 
the  track  that  he  will  be  struck  by 
the  engine  beam.  St.  Louis  South- 
western R.  Co.  V.  Douglas,  119  Ark. 
83,  175  SW  518. 

[b]  OoMlWB  on  sldstnok. — ^Where 
a  carrier  places  coaches  for  the  re- 
ception of  passengers  on  a  sidetrack 
adjacent  to  a  main  track  Intervening 
between  It  and  the  station,  and  with 
the  carrier's  acquiescence  passengers 
are  passing  to  and  fro  from  the  sta- 
tion to  the  coaches.  It  is  negligence 
to  back  an  engine  at  a  rapid  speed 
along  the  main  track,  witnout  any 
efficient  lookout  or  warning  of  its  ap- 

? roach.     St.   Louis,   etc.,   R.   Co.  v. 
omllnson,    69    Ark.    489,    64  SW 
347. 

51.  Del. — MacFeat  v.  Philadelphia, 
etc^  R.  Co..  21  Del.  62.  62  A  898. 

Ga, — Savannah,  etc.,  R.  Co.  v. 
Hatoher.  116  Ga.  379,  41  SB  606. 

111. — Illinois,  etc.,  R.  Co.  v.  John- 
son, 123  111.  A.  300  [rev  on  other 
grounds  221  111.  42,  77  NE  S92]. 

Ind. — Bvansvllle  St.  R.  Co.  v. 
Gentry,  147  Ind.  408.  44  NE  311,  62 
AmSR  421,  37  LRA  378. 

Kan. — Stuckey  v.  Dunham,  96  Kan. 
427,  161  P  1107. 

Ky. — Louisville  R.  Co.  v.  Mitchell. 
188  Ky.  190.  127  SW  770;  Louisville 
R.  Co.  V.  Hudgins,  124  Ky.  79.  98  SW 
275,  30  KyL  816,  7  LRANS  162; 
South  Covington,  etc.,  St.  R,  Co,  v. 
Beatty.  60  SW  239,  20  KyL  1845. 

Mass. — Mlllett  v.  New  York,  etc., 
R.  Co..  211  Mass.  486.  98  NE  574. 

Mo. — Hornsteln  v.  United  R.  Co., 
97  Mo.  A.  271.  70  SW  1105. 

Wash. — Smith  v.  Union  Trunk 
Line,  18  Wash.  361,  51  P  400,  45 
LRA  169. 

See  also  cases  supra  note  46. 

[a]  Tbns,  it  Is  the  duty  of  the 
operatives  of  a  train  approaching  on 
another  track  from  the  opposite  di- 
rection to  exerciRe  a  degree  of  care 
commensurate  with  the  situation  and 
the  danger,  and  It  Is  negligence  to 
operate  such  a  train  at  a  rate  of 
speed  from  twelve  to  fifteen  miles 
per  hour  at  the  point  where  such 
alighting  passengers  are  required  to 
cross  and  actually  are  crossing.  Illi- 
nois Cent.  R.  Co.  v.  Johnson.  123  Til. 
A.  300  [rev  on  other  grounds  221  111. 


42,  77  NE  692], 

Sa.  Ark. — St.  Louis,  etc.,  R.  Co. 
V.  Tomlinson.  69  Ark.  489,  64  SW  347. 

Del. — MacFeat  v.  Philadelphia,  etc., 
R.  Co..  21  Del.  52,  62  A  898. 

Ga. — Savannah,  etc.,  R.  Co.  v. 
Hatcher.  115  Ga.  379.  41  SE  606. 

HI. — Chicago,  etc.,  R.  Co.  v.  Win- 
ters, 175  111.  293.  51  NE  901  [aff  65 
111.  A.  435]. 

Ind. — Evansville  St.  R.  Co.  v. 
Gentry,  147  Ind.  408,  44  NE  311,  62 
AmSR  421.  37  LRA  378. 

Ky. — South  Covington,  etc.,  St.  R. 
Oo.  V.  Beatty,  60  SW  239,  20  KyL 
1845. 

Mass. — Millett  v.  New  York,  etc., 
R.  Co.,  211  Mass.  486,  98  NE  674. 

Mo. — Hornsteln  v.  United  R.  Co.. 
97  Mo.  A.  271,  70  SW  1105. 

N.  T. — Gonzales  v.  New  TorK,  etc., 
R.  Co.,  39  HowPr  407. 

Tex. — St.  Louis  Southwestern  R. 
Co.  V.  Casseday,  (Civ.  A.)  48  SW  6 
[rev  on  other  grounds  92  Tex.  S26, 
fiO  SW  1261. 

Wash.— Smith  v.  Union  Trunk 
Une,  18  Wash.  861,  61  P  400,  4B  LRA 
168. 

See  also  supra  note  46. 

53.  Dlllahunty  v.  Chicago,  etc.,  R. 
Co..  119  Ark.  392.  178  SW  420;  Jones 
V.  New  Orleans  R.,  etc.,  Co.,  123  La. 
1060,  49  S  706;  Denison,  etc.,  R.  Co. 
V.  Craig.  35  Tex.  Civ.  A.  648,  80  SW 
866.  See  KMierall^  Railroads  [33 
Cyc  808];  Street  Railroads  [86  Cyc 
14601. 

[a]  Statntonr   provisions   as  to 

signals  at  public  crossings  do  not 
control  the  duty  of  the  carrier  to 
operate  Its  trains  with  reference  to 
the  safety  of  passengers  boardlnjr,  or 
alighting  from,  other  trains.  Gulf, 
etc.,  R.  Co.  V.  Morgan,  26  Tex.  Civ. 
A.  376,  64  SW  688. 

[b]  A  statute  rminlrliv  tarslamm 
to  Kesp  a  lookout  for  persons  on  the 
track  has  no  application  to  the  train- 
men in  taking  on  passengers.  Dllla- 
hunty V.  Chicago,  etc.,  R.  Co.,  119 
Ark.  392,  178  SW  420. 

54.  Evansville  St.  R.  Co.  v. 
Gentry,  147  Ind.  408,  44  NE  311.  62 
AmSR  421,  37  LRA  878;  Louisville 
R.  Co.  v.  Kennedy,  162  Ky.  560.  172 
SW  970,  AnnCaslSlGE  996;  Moore  v. 
Metropolitan  St.  R.  Co.,  (Mo.  A.) 
180  SW  408;  Moore  v.  Metropolitan 
St.  R.  Co.,  142  Mo.  A.  290.  126  SW 
181;  Reed  v.  Metropolitan  St.  R.  Co.. 
87  App.  Dlv.  427,  84  NTS  464  [rev 
on  other  grounds  180  N.  T.  316,  73 
NB  41].  See  also  cases  supra  note 
61. 

fa]    "The  reason  for  the  nde  is 

apparent.  When  a  car  stops  to  per- 
mit a  passenger  to  alight,  he  Is  still 
a  passenger  until  he  has  had  a  rea- 
sonable opportunity  to  reach  a  place 
of  safety.  He  has  no  opportunity 
to  observe  the  approach  of  a  car 
until  near  the  parallel  track.  He 
cannot  be  seen  by  the  motorman  of 
the  approaching  car  until  he  emerges 
from  behind  the  waiting  car.  The 
fact  that  the  car  Is  stopped  to  dls- 
charge  pa.ssengers  makes  It  reason- 
ably certain  that  some  of  the  paJi- 
sengers  will  attempt  to  cross  the 
parallel  track.  It  being  reasonably 
certain  that  passengers  will  attempt 
to  cross  the  parallel  track,  and  that 
their  presence  can  not  be  detected 


until  they  emerge  from  behind  the 
waiting  car,  there  Is  necessarily 
great  danger  from  accidents.  Since 
there  is  neither  opportunity  for  the 
passenger  to  observe  the  approaching 
car,  nor  for  the  motorman  on  the 
approaching  car  to  obser^-e  the  pas- 
senger until  he  suddenly  emerges 
from  behind  the  waiting  car,  the 
danger  Is  even  greater  than  If  he 
were  actually  standing  on  the  par- 
allel track.  In  view  of  these  circum- 
stances, proper  care  is  not  exercised 
unless  the  approaching  car  Is  under 
such  control  that  It  may  be  stopped 
on  a  moment's  notice."  Louisville, 
R.  Co.  V.  Kennedy,  162  Ky.  560,  664. 
172  SW  970,  AnnCasl916E  996. 

[b]  CHven  r»te  of  speed. — Where 
a  street  car  stops  at  a  street  cross- 
ing, it  is  a  warning  to  others  using 
the  street  that  passengers  may  get 
off  and  pass  to  either  sidewalk,  and 
it  is  a  situation  to  be  considered  In 
determining  whether  a  given  ra.te  of 
speed  of  a  car  on  another  tr&ck  is 
negligence.  Moore  v.  Metropolitan 
St.  R.  Co.,  142  Mo.  A.  290.  126  SW  181. 

[c]  A  street  railroad  oonpttBy  is 
ohargMbl*  with  notloe  that  pas- 
sengers when  they  alight  from  cars 
are  liable  to  cross  to  the  opposite 
side  of  the  street  and  over  the  ad- 
joining track,  and  the  obligation  is 
Imposed  on  It  to  exercise  reasonable 
car©  In  the  operation  of  Its  cars,  hav- 
ing regard  to  such  condition.  Reed 
V.  Metropolitan  St.  R.  Co.,  87  App. 
Dfv.  427,  84  NYS  464  [rev  on  other 
grounds  180  N,  Y.  315.  73  NB  41]. 

66.  West  Chicago  St,  R.  Co.  v. 
Colt.  60  111.  A.  640, 

66.  Cook  V.  St.  Louis,  etc.,  R.  Co., 
120  Ark.  394,  179  SW  501:  Illinois 
Cent.  R.  Co.  v.  Proctor,  122  Ky.  92. 
89  SW  714,  28  Kyi,  698;  Ricclardelli 
V.  New  York  Cent.,  etc.,  R.  Co.,  165 
App.  Dlv.  152,  150  NYS  593. 

[aj  Orossliifl:  traoks. — ^An  engineer 
of  a  train  approaching;  a  station  had 
a  right  to  assume  that  Intending  pas- 
sengers aware  of  the  approach  of  the 
tram  would  not  attempt  to  cross  the 
tracks  when  the  engine  was  within 
fifty  feet,  and  In  the  absence  of 
notice  that  they  were  so  crossing  he 
had  a  right  to  proceed  to  the  usual 
and  necessary  stopping  point  for  a 
train  of  three  cars,  although  he 
thereby  proceeded  about  a  car  length 
farther  than  on  other  occasions 
when  the  train  consisted  of  only  two 
cars,  especially  where  passengers 
could,  and  most  of  them  did,  board 
the  train  from  the  side  on  which  a 
person  struck  by  the  train  was 
standing  before  he  attempted  to  cross 
the  track.  Ricclardelli  v.  New  York 
Cent.,  etc.,  R.  Co..  166  App.  Dlv.  162, 
150  NYS  593. 

[b]  An  engineer  of  «  fright  train 
on  a  siaetraok  has  a  right  to  assume 
that  a  passenger  walking  on  the  side- 
track toward  a  passenger  train  which 
Is  standing  on  the  main  track  will 
leave  the  track,  and  Is  not  required 
to  give  warning  of  the  approach  of 
his  train,  or  to  check  his  speed  until 
be  has  reason  to  believe  that  the  pas- 
senger Is  not  aware  of  the  approach 
of  the  train  or  will  not  leave  the 
track.  Illinois  Cent.  R.  Co.  v.  Proc- 
tor. 122  Ky.  92,  89  SW  714,  28  Kj'L 
598. 


For  later  oaaea,  dcrelopniMBta  and  elunffea  In  the  law  see  cumulative  Annotations,  same  title. 
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proper  care  under  the  circumstaaces,  the  company 
will  not  be  liable  for  the  resulting  injuries  nor 
does  the  duty  apply  after  the  passenger  has  left 
the  place  of  alighting,"  nor  where  he  is  on  a  part 
of  the  premises  where  he  is  not  authorized  to  be." 
The  violation  of  a  statute  or  ordinance  respecting 
the  rate  of  speed  of  a  car  or  train  may  of  itself 
constitute  negligence  as  to  a  passenger  injured 
thereby  while  awaiting  transportation  at  a  station."** 
1352]  6.  AssiBtaiice  of  Paaiieiigers — a.  In 
GawraL   In  the  absence  of  eircumstances  showing 


that  a  passenger  about  to  board,  or  alight  from,  a 
car  requires  assistance,  there  is  as  a  general  rule 
no  duty  personally  to  assist  him,'^  nor  is  it  neces- 
sarily incumbent  on  the  carrier's  employees  to  direct 
a  passenger  how  he  shall  get  on  or  off,"*  or  how 
he  shall  go  after  he  has  alighted." 

A  voluntary  promise  by  the  conductor  or  other 
employee  to  assist  a  passenger  in  alighting  at  a 
certain  station  does  not  impose  any  liability  on 
the  carrier  for  a  failure  of  the  conductor  or  em- 
ployee to  keep  such  promise,"*  nztlras  he  has  notiee 


B7.  U.  S.— LAlgh  Valley  R.  Co. 
T.  Dupont,  12S  Fed.  840.  64  CCA  478. 

111. — Ackerstadt  v.  Chlcaso  City  R. 
Co.,  194  111.  616,  62  NB  884  [aft  »4 
111.  A.  130]:  Chtcaeo  City  R.  Co.  v. 
Burrell.  70  III.  A.  60. 

Ind. — Pere  Marquette  R.  Co.  v. 
Strange,  171  Ind.  160,  84  NB  Sit,  Sfi 
NB  1026.  20  LJIANS  1041. 

Iowa, — Bloom  v.  Sioux  City  Tract. 
Co..  128  NW  831. 

Ky. — Illinois  Cent,  R.  Oo.  v.  Proc- 
tor. 122  Ky.  92,  89  SW  714.  28  KyL 
6»S. 

Mo. — Van  Natta  v.  People's  St.  R., 
etc.  Co.,  183  Mo.  13,  84  SW  606. 

N.  T, — Ooldberr  v.  New  York 
Cent.,  etc.,  R.  Co.,  133  N.  Y.  561,  30 
NB  687. 

Pa. — Malpass  v.  HeetonvlUe.  etc., 
Pass.  R.  Co..  189  Pa.  599,  42  A  291. 

[a]  mils  (1)  a  railroad  company 
Is  not  negligent  In  the  nmna«ement 
of  Its  train,  rendering  It  liable  for 
Injuries  to  a  passenger  while  ap- 
proaching a  train  in  the  nighttime 
xor  the  purpose  of  being  transported, 
where  the  engine  by  which  plaintlfi 
was  struck  approached  the  station 
with  its  headlight  burning,  bell  ring- 
ing, steam  shut  off,  running  at  a 
low  rate  of  speed  and  under  control, 
and  where  when  plaintiff  was  dis- 
covered attempting  to  cross  In  front 
of  the  engine  the  emergency  brake 
was  at  once  applied,  and  the  train 
stopped  In  the  shorteat  possible  dis- 
tance. Pere  Marquette  R.  Co.  v. 
Strange,  171  Ind.  160,  84  NE  819, 
85  NB  1026,  20  LRANS  1041.  (2) 
Where,  while  a  street  car  which  had 
reached  the  end  of  its  run  was  being 
prepared  for  the  return  trip,  a  person 
mounted  tlie  running  board  before 
the  barrier  to  prevent  him  from 
entering  on  that  side  had  been  re- 
moved, and  was  struck  by  a  car  on 
the  other  track,  the  company  was 
not  negllKent  In  falling  to  provide 
against  such  an  act.  Malpass  v. 
Hestonvlile,  etc..  Pass.  R.  Co.,  189 
Pa.  699.  42  A  291. 

[b]  Wgbt  to  go  abead. — Where 
one  of  two  street  cars  about  to  pass 
on  parallel  tracks  has  started  after 
passengers  have  alighted,  the  motor- 
man  on  the  other  car  may  assume 
that  all  the  passengers  who  wish 
to  do  so  have  alighted  and  that  the 
road  is  clear  for  him  to  go  ahead. 
Ackerstadt  v.  Chicago  City  R.  Co., 
194  111.  616,  62  NG  884. 

58.  Com,  V,  Boston,  etc.,  R.  Co., 
129  Mass.  600,  37  AmR  382. 

69.  Illinois  Cent.  R.  Co.  v.  Proc- 
tor. 122  Ky.  92.  89  SW  714,  28  KyL 
698:  Perego  v.  Lake  Shore,  etc.,  R, 
Co..  158  Mich.  225.  122  NW  536. 

[a]  lUnstratlon. — While  one  walk- 
ing along  a  railroad  sidetrack  which 
he  has  to  cross  to  take  a  train  stand- 
ing on  the  main  track  is  a  passenger, 
he  Is  nevertheless  where  a  passenger 
iB  not  authorized  to  be  and  cannot 
demand  of  the  carrier  the  high  de- 
gree of  care  due  by  a  carrier  to  its 
passengers,  and  the  measure  of  care 
required  of  operatives  of  a  freight 
tr«ln  on  the  sidetrack  is  a  reasonaole 
degree  of  care  commensurate  with 
the  danger  for  the  safety  of  persons 
pasHring  to  and  from  the  passenger 
train  and  the  station,  and  in  the 
exercise  of  such  reasonable  degr-ee 
of  care  t*ie  operatives  of  the  freight 
train  should  give  a  reasonable  warn, 
ing  of  the  approach  of  the  train, 
should  malntsiln  a  reasonable  look- 
out, and  should  run  the  train  at  a 
reasonable   nrte  of   speed.  Illinois 


Cent.  R.  Co.  v.  Proctor.  122  Ky.  92, 
89  SW  714,  28  KyL  598. 

eo.  MacFeat  v.  Philadelphia,  etc., 
R.  Co.,  21  Del.  52.  62  A  898;  ininois, 
etc.,  R.  Co.  V.  Andrews,  116  111.  A,  8; 
Houston,  etc.,  R.  Co.  v.  Schuttee, 
(Tex.  Civ.  A.)  91  SW  806.  S«»  gen- 
erally Railroads  [33  Cyo  8081;  Street 
Railroads  [36  Cyc  1458]. 

DatLgerans  rate  of  speed  gwurallT 
see  Infra  9  1386. 

61.  U.  S. — Younglove  v.  Pullman 
Co.,  207  Fed.  797. 

Ala. — Central  of  Georgia  R.  Co.  v. 
Carlisle.  2  Ala.  A.  614.  517,  66  S 
737  [clt  Cyc]. 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Green.  86  Ark.  117.  119,  107  SW  168, 
14  LRANS  1148  [quot  CycJ. 

Ga. — Georgia,  etc..  R.  Co.  v.  Thig- 
pen,  141  Ga.  90,  SO  SE  626;  Central 
of  Georgia  R.  Co.  v.  Madden.  135 
Ga.  205,  69  SE  165,  81  LRANS  813, 
21  AnnCas  1077;  Western,  etc..  R. 
Co.  v.  Earwood,  104  Ga.  127.  29  SE 
913;  Central  R.  Co.  v.  Whitehead,  74 
Ga.  441;  Mlze  v.  Southern  R.  Co.,  16 
Ga.  A.  265,  82  SE  926. 

111. — Burge  V.  St.  Louis,  etc,  R. 
Co.,  193  111.  A.  492. 

Ind. — I..ake  Erie,  etc,  R.  Co.  v. 
Reals.  50  Ind.  A.  450,  98  NE  463: 
Sellers  v,  Cleveland,  etc.,  R.  Co,.  40 
Ind.  A.  319,  81  NE  1087;  Indianapolis 
Tract.,  etc.,  Co.  v.  PresBell,  S9  Ind. 
A.  472,  77  NE  357. 

Iowa. — Ray  v.  Chicago,  etc.,  R,  Co., 
163  Iowa  430.  144  NW  1018;  Mitchell 
V,  Des  Moines  City  R.  Co..  161  Iowa 
100.  141  NW  43;  Merryman  v.  Chi- 
cagp.,  etc.,  R.  Co.,  135  Iowa  591,  113 
NW  357;  Raben  v.  Central  Iowa  R. 
Co.,  74  Iowa  732.  34  NW  621;  Raben 
V.  Central  Iowa  R.  Co..  73  Iowa  *78, 
35  NW  645.  5  AmSR  708. 

Ky. — Bullitt  V.  Louisville  R.  Co., 
142  Ky.  670.  134  SW  1153:  LouiffviUe, 
etc.,  R.  Co.  V.  Lee,  140  Ky.  91.  130 
SW  813;  Illinois  Cent.  ft.  Co.  v. 
crruse.  123  Ky.  463,  96  SW  821,  29 
KyL  914,  8  LRANS  299,  13  AnnCaB 
693. 

Mass. — H&wes  v.  Boston  El.  R.  Co.. 
192  Mass.  324,  78  NE  480. 

Mich.— Selby  v.  Detroit  R.  Co..  122 
Mich.  311.  81  NW  106. 

Minn. — Hoblit  v.  Minneapolis  St. 
R.  Co..  Ill  Minn.  77.  126  NW  407, 

Miss. — New  Orleans,  etc.,  R.  Co. 
v.  Statham.  42  Miss.  607,  97  AmD 
478  and  note. 

Mo. — Tarnell  v.  Kansas  City,  etc., 
R.  Co.,  113  Mo.  570.  21  SW  1.  18 
LRA  599;  Hurt  v.  St.  Louis,  etc..  R. 
Co..  94  Mo.  256.  7  SW  1,  4  AmSR  374: 
Desklns  v.  Chicago,  etc..  R.  Co.,  161 
Mo.  A.  432.  132  SW  45;  Young  V. 
Missouri  Pac.  R.  Co.,  93  Mo.  A.  267; 
Demlng  v.  Chicago,  etc.,  R.  Co.,  80 
Mo.  A.  152. 

Nebr. — Scott  v.  Union  Pac.  R.  Co,, 
99  Nebr.  97.  165  NW  217. 

N.  V. — Hanlon  v.  New  Jersey 
Cent.  R.  Co..  187  N.  Y.  73.  79  NE 
846,  116  AmSR  591.  10  LRANS  411. 
10  AnnCas  366  and  note  [aff  110 
App.  Dlv.  918.  96  NYS  1127];  LaJBIn 
V.  Buffalo,  etc..  R.  Co..  106  N.  Y.  136. 
12  NE  599.  60  AmR  433. 

Okl. — St.  Louis,  etc.,  R.  Co.  v. 
Dobyns,  167  P  735:  St.  Louts,  etc., 
R.  Co.  V.  Pick.  149  P  1126;  St.  Louis, 
Ptc.  R.  Co.  V.  Lee.  37  Okl.  645,  132 
P  1072.  46  LRANS  357. 

Tex. — Missouri,  etc.,  R.  Co.  v.  Bu- 
chanan, 31  Tex.  Clv.  A.  209,  72  SW 
96;  Texas  Midland  R.  Co.  v.  Terry, 
27  Tex.  Civ.  A.  341.  65  SW  697. 

Wyo, — Chicago,  etc.,  R.  Oo.  v. 
Lampman,  18  Wyo.  106,  121,  104  P 


633,  26  LRANS  217,  AnnCasl912C 
788  [clt  Cyc]. 

[a]  AMiscuoe  matter  of  ootirtesr. 

— All  assistance  that  a  conductor 
may  extend  to  women  without  es- 
corts or  with  children,  or  to  persons 
who  are  sick  and  ask  his  assistance 
In  getting  on  or  off  trains,  has 
been  said  to  be  purely  a  mat- 
ter of  courtesy,  and  not  at  all 
incumbent  on  him  In  the  line  of  his 
public  duty.  Selby  v.  Detroit  R.  Co., 
122  Mich.  311,  81  NW  106;  New  Or- 
leans, etc.,  R.  Co.  V.  Statham,  42 
Miss.  607,  97  AmD  478,  But  see 
Dawdy  v.  Hamilton,  etc..  Electric  R. 
Co..  5  Ont.  L.  92  (where  It  was  said 
that  it  Is  the  duty  of  the  conductor 
of  a  street  car  to  assist  people  in 
getting  on  and  off  the  car). 

[b]  Wliere  aooess  to  a  trala  at  a 
station  Is  easy,  it  is  not  required  of 
the  carrier's  employees  to  assist  a 
passenger  in  getting  on  board.  Yar> 
nell  v.  Kansas  City,  etc.,  R.  Co.,  113 
Mo.  670^1  SW  1,  18  LRA  599. 

[c]  wlien  the  plaoe  to  aUgbt  Sm 
VMWonaUT  safe,  assistance  cannot 
be  claimed  by  a  passenger  as  a  mat- 
ter of  right.  Desklns  v.  Chicago, 
etc..  R.  Co..  151  Mo,  A.  432.  132  SW 
45. 

[d]  Snle  regnlxliig  aaststaBM  to 
fenuue  passeogen. — Nonconfonnlty 
to  a  rule  of  the  carrier  requiring  con- 
ductors to  assist  female  passengers 
In  alighting  will  not  Impose  Ifabllltr 
on  the  carrier,  unteas  known  to  ana 
relied  on  by  the  .passenger,  as  such 
duty  Is  wholly  gratuitous.  Central 
of  Georgia  R.  Co.  v.  Carlisle,  2  Ala. 
A.  614,  66  S  737. 

[e]  Woman  with  escort. — (1) 
Where  a  woman  passenger  Is  accom- 
panied by  her  husband  or  a  friend 
who  is  apparently  capable  of  assist- 
ing her,  the  duty  of  the  carrier  to 
give  her  assistance  Is  suspended,  and 
no  recovery  can  be  had  for  a  failure 
to  exercise  It.  Central  of  Georgia  R. 
Co.  V.  Carlisle,  2  Ala.  A.  514,  56  6  737. 
(2)  Where  Ae  train  stops  only  a 
minute,  and  the  train  steps  are  un- 
reasonably high  from  the  center 
platform,  and  a  passenger  Is  carry- 
ing a  baby,  but  Is  also  accompanied 
by  her  husband  and  brother-in-law, 
the  brakeinan  is  not  bound  to  assist 
her  In  boarding,  unless  requested  so 
to  do.  Louisville,  etc.,  R.  Co. 
Dyer,  1E2  Ky.  264,  1E3  SW  194,  4S 
LRANS  816  and  not&  (3)  Where 
there  are  no  unusual  difficulties  at 
the  place  of  entry  to  a  train,  and  a 
passenger  carrying  a  child  Is  at- 
tended by  two  friends,  who  can  rea- 
sonably be  expected  to  assist  her. 
If  necessary,  there  is  no  duty  devolv- 
ing on  the  railroad  company  to  assist 
her.  St.  Louis,  etc.,  R.  Co.  v.  Green, 
85  Ark.  117.  119.  107  SW  168,  14  LRA 
NS  1148  [quot  Cyc], 

ea.  Illinois  Cent.  B.  Co.  v.  Cruse. 
128  Ky.  463,  96  SW  821.  29  KyL  914, 
8  LRANS  299,  13  AnnCas  593:  Nich- 
ols V.  Chicago,  etc.,  R.  Co.,  90  Ml(ih. 
203,  61  NW  364. 

[a]  Zgiunranoe  of  Inteatloii. — In 
the  absence  of  knowledge  on  the  part 
of  the  employees  of  a  carrier  of  a 
passenger's  desire  or  intention  to 
alight,  it  was  not  incumbent  on  them 
to  point  out  to  such  passenger  the 
proper  place  to  do  so.  Nichols  v. 
Chicago,  etc.,  R.  Co.,  90  Mich.  203,  51 
NW  364. 

63.  Lee  v.  Boston  EI.  R.  Co.,  182 
Mass.  464.  66  NE  822. 

64.  Western,  e 
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of  the  conditions  or  circumBtanoes  of  the  passen- 
ger that  will  render  sneh  assistance  necessary.*" 

A  custom  of  assisting  passengers  is  not  binding 
on  the  carrier  unless  it  has  knowledge  thereof,  or 
imless  the  custom  is  so  well  known  that  it  may  rea- 
sonably be  presumed  to  be  a  part  of  the  contract 
of  carriage. 

Negligoice  In  rendoring  awriwfawiee.  Where  a  car- 
rier's 'employees  render  assistance,  even  where  it 
is  not  necessary,  i};  will  be  liable  for  any  negli- 
gence connected  with  the  rendering  of  snoh  as- 
sistance'" within  the  scope  of  the  employee's  em- 
ployment,""  reasonable  care  being  required  in  such 
oases,""  although  it  has  been  held  that,  where  the 
assistance  is  necessary,  the  same  high  degree  of 
care  is  required  in  such  cases  as  during  actual 
transportation.*" 

Third  persons.  -The  carrier  is  not  liable  for  the 
competency  or  n^ligence  of  a  thii^  person  who  is 
not  its  employee  or  authorized  to  act  for  it  in  as- 
sistit^  a  passenger."  But  where  the  contract  of 
a  carrier  with  a  society  to  mn  a  special  train  pro- 
vides for  members  thereof  to  assist  passengers  to 
alight,  it  is  liable  for  incompetency  or  negligence 


of  membera  in  so  assisting  a  passenger." 

Assistli^  from  one  car  to  ukother.  It  is  not  neg- 
ligence for  a  conductor  after  inviting  and  assisting 
a  passenger  from  one  car  to  another  to  enable  her 
to  get  a  seat  to  fail  to  assist  her  down  the  aisle  to 
a  scat,  where  she  is  not  weak  or  sick  or  the  speed 
of  the  train  is  not  excessive  or  unusual,  and  a 
curve  in  the  road  which  is  reached  while  she  is 
walking  is  not  a  sharp  one;"  and  in  the  absence 
of  anything  shown  as  to  his  manner,  the  offer  of  a 
conductor  to  assist  a  passei^r  from  the  baggage 
car  to  a  car  in  the  rear  on  her  hesitating  to  move 
while  the  car  is  in  motion,  aftw  he  has  announced 
that  there  are  seats  there,  is  not  an  order  for  her 
to  go  there.'* 

1353]  b.  Duty  Dependent  on  Circumstances. 
The  duty  of  rendering  personal  assistance  to  a 
passenger  in  boarding  or  alighting  depends  on  Hie 
circumstances  and  conditions  surrounding  the  pas- 
senger in  the  particular  case,"  and  it  may  become 
tiie  duty  of  the  carrier's  employees  to  assist  a  pas- 
senger in  boardij^  or  alighting,  where  the  circum- 
stances  are  such  as  to  indicate  that  he  requires 
such  assistance,"  as  where  there  is  some  unusual 


wood,  104  Ga.  127,  29  SB  913:  Ofl«e 
V.  lUlnoia  Cent.  R.  Co.,  75  MlM.  17. 
21  S  867. 

[a]  VTomlM  of  oonAuotor  to  look 
attar  oklld  tnirallaff  alotw. — The 
promlso  of  a  conductor  to  look  after 
a  aeven-year-old  boy  who  la  travel- 
ing alone,  and  to  inform  the  next 
conductor  of  the  presence  of  the  boy 
on  the  train,  does  not  bind  the  car-, 
rler.  Gave  v.  Illinois  Cent.  R.  Co., 
76  MlS8.  17,  21  S  667. 

65.  Southern  R.  Co.  v.  Hobbs,  lis 
Ga.  227.  46  SE  23.  63  LRA  68;  West- 
am,  etc.,  R.  Co.  V.  Earwood,  104  Oa. 
127.  29  SE  BIS;  Mercer  V.  Cincinnati 
Northern  R.  Co.,  161  Mich.  666.  116 
NW  738. 

[a]  A  promlie  1>r  a  oondnotor  to 
a  partteUr  Mind  fe^^ale  paaseDser  to 

assist  her  In  allffhtlng  from  the  train 
when  it  reaches  her  destination  is 
not  an  undert^ing  on  the  part  of 
the  conductor  to  enter  the  car  in 
which  she  is  riding,  talte  charge  of 
her  bundles,  and  escort  hw  from  her 
seat  down  the  aisle  and  out  on  to  the 
platform,  unlees  the  passenger  Is  so 
helpless  as  to  reoulre  this  extraordi- 
nary attention.  Southern  R.  Co.  v. 
Hobbs.  118  Ga.  227,  46  SE  23.  «3 
LRA  S8. 

e&  St.  lH>uls  Southwestern  R.  Co. 
V.  McCullough,  18  Tex.  Civ.  A.  614, 
46  SW  324. 

67.  U.  S. — Tounglove  v.  Pullman 
Co.,  207  Fed.  797;  Pennsylvania  R. 
Co.  V.  Reed.  60  Fed.  694,  9  CCA  219. 

Ala, — Central  of  Georgia  R.  Co.  v. 
Carlisle,  2  Ala.  A.  614,  6l  S  737. 

Ga. — Western,  etc.,  R.  Co.  v.  Volla, 
98  Ga.  446,  26  SE  483.  35  LRA  655. 

Ind. — Citizens'  St.  R  Co.  v.  Shep- 
herd, 29  Ind.  A.  412.  62  NE  300. 

Iowa. — Ray  v.  Chicago,  etc.,  R,  Co., 
163  Iowa  430,  144  NW  1018. 

Ky. — Jonas  v.  South  Covington, 
etc.,  St.  R.  Co..  162  Ky.  171.  172  SW 
131,  AnnCa8l9i6E  966;  Louisville, 
etc.,  R.  Co.  V.  Lee,  140  Ky.  91.  130 
SW  813. 

Mass. — Black  v.  New  York,  etc.,  R. 
Co..  193  Mass.  448,  79  NE  797,  7  LRA 
NS  148.  9  AnnCas  485;  Moody  v.  Bos- 
ton, etc.,  R.  Co.,  189  Mass.  277,  75 

NK  631. 

Mo. — Walker  v.  Qulncy.  etc..  R.  Co., 
178  SW  108:  Hanks  v.  Chicago,  etc., 
R.  Co.,  60  Mo.  A.  274;  Mackln  v.  Peo- 
ple's St.  R..  etc.,  Co..  45  Mo.  A.  82. 

N.  Y. — Hanlon  v.  New  Jersey 
Cent.  R.  Co..  187  N.  Y.  73.  79  NE  846. 
116  AmSR  591.  10  LRANS  411  and 
note.  1 0  AnnCa.s  366  and  note  [afC 
110  App.  Dlv.  918.  96  NYS  11271. 

Okl. — Chicago,  etc.,  R.  Co.  v.  Pitch- 
ford.  44  Okl.  197,  143  P  1146. 

Tex. — International,  etc..  R.  Co.  v. 
(Jllmer.  18  Tex.  Civ.  A.  680,  46  SW 


1028;  International,  etc.,  R.  Co.  v. 
Anderson,  16  Tex.  Civ.  A.  180,  63  SW 
806. 

Wis. — Werner  v.  Chicago,  etc..  R. 
Co.,  106  Wis.  300.  81  NW  416. 

es.  Western,  etc.,  R.  Co.  v.  Votls, 
98  Ga.  446,  26  SF  483.  35  LRA  655; 
Hanlon  v.  New  Jersey  Cent.  R.  Co.. 
187  N.  Y.  73,  79  NE  846,  116  AmSR 
691,  10  LRANS  411.  10  AnnCas  366 
and  note  [aff  110  App.  Dlv.  918.  96 
NYS  1127]:  Drew  v.  Sixth  Ave.  R. 
Co.,  1  Abb.  Dec.  (N.  Y.)  656.  But  see 
Ray  V.  Chicago,  etc.,  R.  Co.,  163  Iowa 
480,  144  NW  1018  (holding  that  a 
carrier  was  responsible  for  injuries 
to  a  passenger  in  alighting  because 
of  the  brakeman's  negligence,  whether 
he  was  acting  within  the  scope  of  his 
employment  or  not). 

[a]  lUwrtrattoiui^d)  Proof  that 
defendant's  train  having  started  be- 
fore plaintiff  could  get  on  stopped 
for  her  away  from  the  platform 
where  she  could  not  get  on  without 
assistance  was  Hufllotent  to  support 
a  finding  that  defendant's  servant  In 
assisting  her  was  acting  within  the 
scope  of  his  duties.  Weatern  etc., 
R.  Co.  V.  Volla,  98  Ga.  446,  26  SE  483, 
SS  liRA  666.  (2)  A  driver  ts  acting 
In  the  line  of  his  duty  in  helping  a 
child  or  infirm  person  on  or  off  the 
car.  and  the  carrier  is  liable  for  the 
negligence  of  a  driver  in  this  re- 
spect. Drew  V.  Sixth  Ave.  R.  Co.,  1 
Abb.  Dec  (N.  Y.)  556. 

68.  St.  Louis,  etc..  R.  Co.  v.  Green, 
65  Ark.  117,  107  SW  168,  14  I.RANS 
1148;  Moody  v.  Boston,  etc.,  R,  Co., 
189  Mass.  277,  76  NE  681. 

[a]  Wlwr*  a  passengey  doM  Bot 
need  asslstaaee  in  alighting  from  a 
train,  but  the  conductor  undertakes 
to  assist  him  In  compliance  with  the 
rule  of  the  company  requiring  con- 
ductors to  render  assistance  to  pas- 
sengers boarding,  or  alighting  from, 
trains,  the  company  is  liable  only  for 
the  failure  of  the  conductor  to  exer- 
cise reasonable  care  under  the  cir- 
cumstances. Moody  V.  Boston,  etc., 
R.  Co.,  189  Mass.  277.  75  NE  631. 

70.  Walker  v.  Qulncy.  etc..  R.  Co., 
(Mo.)  178  SW  108;  Vicksburg,  etc..  R. 
Co.  V.  Jackson,  (Tex.  Civ.  A.)  133 
SW  925. 

[a]    aigh.     degree     of  oare. — A 

brakeman  who  undertakes  to  assist 
a  passenger  to  board  the  train  is 
bound  to  exercise  toward  her  that 
high  dejjree  of  care  that  would  be 
exercised  by  a  very  competent, 
cautious,  and  prudent  person,  under 
the  same  circumstances.  Vicksburg, 
etc.,  R.  Co.  V.  Jackson,  (Tex.  Civ.  A.) 
133  SW  925. 

71.  Missouri,  etc.,  R.  Co,  v.  Kemp, 
(Tex.  Civ.  A.)  173  SW  532.    See  gen- 


erally supra  S  1308. 

75.  Missouri,  etc.,  R.  Co.  vl  Kemp. 
(Tex.  Civ.  A.)  173  SW  632. 

73.  piummer  v.  Washington,  etc. 

R.  Co..  124  Md.  200,  206,  92  A.  53t 
[quot  Cyc]. 

74.  Piummer  v.  Washington,  etc., 
R.  Co.,  124  Md.  200.  92  A  S8«. 

78.  Daniels  v.  Western,  etc..  R. 
Co,,  96  Oa,  786,  22  SE  956;  Southern 
R.  Co.  v.  Wright.  6  Qa,  A.  172,  64  SB 
703;  Memphis,  etc..  R.  Co.  v.  Whit- 
field. 44  Miss.  466;  International,  etc.. 
R.  Co.  V.  WiUiama,  (Tex.  CIt.  A.}  183 
SW  1186. 

76.  Ga. — Central  of  Georgia  R.  Co. 
V.  Madden,  136  Ga.  205,  99  SE  165. 
31  LRANS  813  and  note.  21  AnnCas 
1077  and  note:  Mlse  v.  Southern  R. 
Co.,  16  Ga.  A.  265,  82  SE  925;  South- 
ern R.  Co.  T.  Crabb,  10  Ga.  A.  669, 

78  SE  859. 

Ind. — Indianapolis  Tracts  etc.,  Co. 
V.  Pressell,  39  Ind.  A.  472,  77  NE  857: 
Lake  Erie,  etc.,  R.  Co.  v.  Taylor.  2S 
Ind.  A.  679,  68  NE  852. 

Iowa. — Mitchell  v.  Des  Moines  Cl^ 
R.  Co.,  161  Iowa  100,  141  NW  48; 
Oleckmann  v.  Chicago,  etc.,  R,  Co., 
146  Iowa  260,  121  NW  676.  118  Am 
SR  420,  31  LRANS  828;  Dieckmann 
V.  Chicago,  etc  R.  Co,,  106  NW  626. 

N.  T. — Hasbrouok  v.  New  York 
Cent.,  etc„  R  Co.,  202  N.  T.  868,  81 
NE  808,  85  LRANS  687,  AnnCasl»18D 
1150  [aff  187  App.  Dlv.  682,  122  NYS 
123  (aff  64  Misc.  478,  118  NYS  736)]. 

N.  C. — Brown  v.  Ashevllle  Power, 
etc.,  Co„  171  N.  C.  566.  88  SB  868; 
Clark  V.  Durham  Tract.  Co.,  188  N. 
C.  77,  60  8E  518,  107  AmSR  626. 

Okl. — St.  Louis,  etc,  R.  Co.  v.  Le^ 
37  Okl.  646,  182  P  1072,  4<  LRANS 
367. 

S.  C. — Gllkeraon  v.  Atlantic  Coast 
Line  R.  Co.,  99  S.  C.  426.  83  SB  692. 
LRA1915C  664,  AnnCasl916B  248; 
Richardson  v.  Augusta,  etc,  R.  Co., 

79  S.  C.  636,  61  SE  83;  Martin  v. 
Southern  R.  Co..  77  S.  C.  370,  68  SE 
3.  122  AmSR  B74. 

Tenn. — Southern  R.  Co.  v.  Mitchell, 
98  Tenn.  27.  40  SW  72. 

Tex. — Missouri,    etc,    R.  Co. 
Buchanan,  81  Tex.  Civ.  A.  20S,  78  SW 
96. 

"The  rule  is  well  settled  that  if 
there  are  circumstances  which  re-, 
quire  the  assistance  of  the  conductor 
to  a  passenger  In  alighting  from  a 
train,  the  railroad  company  Is  liable 
if  the  conductor  has  notice  of  such 
circumstances  and  falls  to  render  the 
necessary  assistance."  Gilkerson  v. 
Atlantic  Coast  Line  R.  Co.,  99  S.  C. 
426,  428,  83  SE  692,  LRA1916C  664, 
AnnCasl916B  248. 

[a]  "Thaa,  in  the  case  of  a  sick, 
old,  or  infirm  passenger  or  one  mak- 


For  later  oaaes,  developmnts  and  ohasgss  in  the  law  see  cumulative  Annotations,  same  title. 
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dangi-T  or  difficulty  arisii^  from  the  place  or  means 
afforded  for  alighting/^  or  where  the  passenger  is 
to  the  knowledge  oi  the  employees  of  the  carrier 
so  infirm  or  disabled  as  to  require  assistance/^  .par- 
ticularly where  a  Teqaest  for  assistance  is  made.^ 
But  such  employees  are  not  required  to  use  dili- 
gence to  discover  the  feeble  condition  of  a  passen- 


ger and  of  his  inability  to  hdip  himself.^ 

1354]  6.  Appliances  and  Means  for  Boarding 
or  Alighting."^  A  carrier  must  exercise  care  in 
providing  safe  appliances  and  means  for  the  as- 
sistance and  protection  of  passengers  in  getting  on 
and  oft  its  cars,^  and  in  operating  the  same."  In 
some  cases  it  has  been  held  that  tho  means  and  ap- 


ing request  for  assistance.  It  un- 
doubtedly Is  the  duty  of  the  company 
to  assist  them,  and  In  caaea  where 
by  the  use  of  ordinary  care  the  con- 
ductor OP  other  train  employees  see 
that  such  help  is  needed  it  becomes 
the  duty  of  the  company  to  furnish 
such  assistance."  St.  Louis,  eta,  R. 
Co.  V.  Lee,  37  Okl.  646,  562,  132  F 
1072,  46  LRANS  867. 

[b]  WonuuL  wiOi  hMvy  luuid.  bag*- 
K»gm, — The  duty  to  assist  passen- 
gers boarding  trains  carries  with  It 
as  an  Incident,  under  reasonable  cir- 
cumstances, the  duty  to  assist  a 
woman  traveling  with  heavy  hand 
baggage.  Hasbrouck  v.  New  York 
Cent,,  etc.,  R.  Co.,  202  N.  Y.  363.  95 
NE  808,  35  LRANS  537,  AmiCasl9t2D 
1150  [aff  137  App.  Dlv.  532.  122  NYS 
123  (aft  64  Misc.  478,  118  NYS  735)1; 
Missouri,  etc.,  R.  Co.  v.  Buchanan,  tl 
Tex.  Civ.  A.  209,  72  SW  96  (woman 
with  bundles  and  two  children,  re> 
questing  aasistancb). 

77.  Ga. — Mise  v.  Southern  R.  Co., 
16  Qa.  A.  266,  82  SB  925. 

Ind. — New  York,  etc.,  R.  Co.  v. 
Doane,  115  Ind.  435,  17  NE  913,  7  Am 
SR  451. 

Iowa. — Mitchell  v.  Des  Moines  City 
R.  Co.,  161  Iowa  100.  141  NW  43. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Davis,  157  Ky.  239.  162  SW  1124: 
Louisville,  etc..  R.  Co.  v.  Dyer,  152 
Ky.  264,  267,  163  SW  194,  48  LRANS 
816  and  note  [cit  Cyc];  Sweet  v. 
Louisville  R.  Co.,  113  Ky.  16,  67  SW 

4,  23  KyL  2279. 

Mass. — Jacobs  v.  West  End  St.  R. 
Co.,  17S  Mass.  116,  69  NS  639. 

Mich. — Servlss  v.  Ann  Arbor  R.  Co., 
169  Mich.  664,  186  NW  S43. 

Mtnn. — Jarmy  v.  Duluth  St.  R.  Co., 

65  Minn.  271,  66  NW  813. 

Miss.— -Carson  v.  Leathers,  67  Miss. 
660;  Memphis,  etc.,  R.  Co.  v.  Whit- 
field. 44  Miss.  466,  7  AraR  699.- 

N.  H. — Foss  V,  Boston,  etc.,  R.  Co.. 

66  N.  H.  266,  21  A  222,  49  AmSR  607, 
11  LRA  867. 

N.  Y. — Maverick  v.  Eighth  Ave.  B. 
Co.,  36  N.  Y.  878,  2  Transcr.  A.  125; 
Truesdell  v.  Erie  R.  Co.,  114  App. 
Dlv.  84.  99  NTS  694. 

S.  C. — Brodle  v.  Carolina  Midland 
R.  Co..  46  S.  C.  203.  24  SE  180;  Mad- 
den V.  Port  Royal,  etc..  R.  Co..  41 

5.  C.  440.  19  SE  951,  20  8E  66;  Simms 
V.  South  Carolina  R.  Co.,  27  S.  C.  268, 
S  SE  801. 

Tenn. — Southern  R.  Co.  v.  Mitchell, 
98  Tenn.  77,  40  SW  72. 

Tex. — Texas,  etc.,  R.  Co.  v.  Miller, 
79  Tex.  78,  15  SW  264,  23  AmSR  308, 
11  LRA  395  [app  dlsm  154  U.  S.  520 
mem,  14  SCt  1164  mem^.  38  L.  ed.  1084 
mem] ;  Martin  v.  St.  Louis  South- 
western R.  Co.,  (Civ.  A.)  66  SW  1011; 
Missouri,  etc.,  R.  Co.  v.  White,  22 
Tex.  Civ.  A.  424.  55  SW  593;  Camp- 
bell V.  Alston.  (Civ.  A.)  23  SW  33. 

Vo. — Alexandria,  etc.,  R.  Co.  v. 
Herndon,  87  Va.  193,  12  SE  289. 

Eng. — Thompson  v.  Belfast,  etc.,  R. 
Co.,  fr.  B.  6  CT  L.  517. 

[a]  Oar  beyond  platform. — (l) 
Where  a  train  Is  drawn  up  at  a  sta- 
tion so  as  to  leave  some  of  the  car- 
riages beyond  the  platform,  and  a 
female  passenger  In  one  of  such  car- 
riages waits  for  some  time  looking 
out  for  assistance,  and  Is  seen  by  the 
station  master  who  la  in  the  act  of 
helping  other  passengers  and  vlves 
her  no  caution,  whereupon  she  alights 
and  receives  Injuries,  there  is  evi- 
dence of  negligence  on  the  part  of 
the  company  to  be  submitted  to  the 
jury.  Thompson  v.  Belfast,  etc.,  R. 
Co.,  Ir.  R.  B  C.  L.  517.  (2)  A  pas- 
senger who  has  been  carried  beyond 
the  station  platform  has  a  right  to 
rely  on  the  assistance  oftered  by  the 
conductor  and  brakeman  to  aid  her  In 


getttng  off  the  train,  and '  it  by  rea- 
son of  the  disturbed  state  of  her 
mind  and  the  fear  of  being  carried 
beyond  her  destination  she  does  not 
notice  the  distance  of  the  car  step 
from  the  ground,  and  thev  fall  to  as- 
sist her  from  the  ear  witnout  injury, 
It  is  the  fault  of  the  carrier.  Foss  v. 
Boston,  etc.,  R.  Co..  66  N.  H.  256.  21 
A  222,  49  AmSR  607,  11  LRA  367. 

[b]  Crowded  street  cor. — (1)  It  Is 
the  duty  of  a  conductor  who  Is  on 
the  rear  platform  when  a  passenger 
Is  alighting  to  see  to  it  that  the  pas- 
senger has  an  opportunity  to  alight 
with  safety,  and  it  is  his  duty  to  see 
to  it  that  passengers  who  are  block- 
ings the  exit  shall  stand  aside  or  even 
alight  from  the  car  temporarily;  but 
it  cannot  ordinarily  be  said  that  the 
conductor  is  negligent  In  not  being 
on  the  back  platform  prepared  to 
render  this  f^slstance.  Jacobs  v. 
West  End  St.  R.  Co.,  178  Mass.  116. 
69  NE  639.  (2)  Where  a  street  car 
stops  for  passengers  to  alight,  if 
there  Is  a  rush  of  passengers  to  get 
off,  crowding  and  Jostling  each  other, 
it  may  be  the  duty  of  the  conductor 
to  use  reasonable  efforts  to  check  it, 
to  the  end  that  passengers  may  not 
be  injured  or  unnecesoarlly  Interfered 
with  In  alighting,  but  It  is  not  his 
duty  especially  to  assist  any  one  of' 
the  well,  able-bodied  passengers,  un- 
less he  sees  that  one  to  be  In  special 
danger,  or  in  some  measure  ud~ 
able  to  take  care  of  himself.  Jarmy 
v.  Duluth  St.  R.  Co..  56  Minn.  271, 
66  NW-  813.  Care  required  as  to 
Jostling  passengers  generally  see  su- 
pra S  1333. 

[c]  Where  it  Is  dark  and  the  dis- 
tance from  the  step  to  the  platform  is 
unusual.  It  Is  negligence  not  to  as- 
sist the  passenger,  or  at  least  to  fur- 
nish him  with  light.  Louisville, 
etc.,  R.  Co.  T.  Davis.  157  Ky.  289.  162 
SW  1124. 

7B.  Ala. — Williams  v.  Louisville, 
etc.,  R.  Co.,  150  Ala.  324,  43  S  676, 
10  LRANS  413. 

Ga. — Georgia  R.,  etc.,  Co.  v.  RIvos, 
137  Ga.  376,  73  SE  646.  38  LRANS  664 
and  note  (blind  passenger). 

Ind. — Columbus,  etc.,  R.  Co.  v. 
Powell,  40  Ind.  S7;  Lake  Brie,  etc.,  R 
Co.  V.  Seals,  SO  Ind.  A.  460,  08  NE 
468. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Dyer.  152  Ky.  264,  153  SW  194,  48 
LRANS  816  and  note;  Illinois  Cent. 
R.  Co.  V.  Cruse.  123  Ky.  4G3,  470.  96 
SW  821.  29  KyL  914.  8  LRANS  299 
and  note,  13  AnnCas  693  [quot  Cyc]. 

Minn. — Croora  v.  Chicago,  eta,  R. 
Co.,  62  Minn.  296,  63  NW  1128,  88  Am 
SR  557,  18  LRA  602. 

Mo. — Walker  v.  Quincy.  etc..  R.  Co., 
178  SW  108;  Layne  v.  Chicago,  etc.. 
R.  Co.,  175  Mo.  A.  34.  41,  167  SW  850 
[clt  Cyc];  Young  v.  Missouri  Pac.  R. 
Co.,  93  Mo.  A.  267;  Doming  v.  Chi- 
cago, etc.,  R.  Co..  80  Mo.  A.  162. 

Nebr. — Scott  v.  Union  Pac.  R.  Co., 
99  Nebr.  97.  166  NW  217. 

N.  C. —  Morarity  v.  Durham  Tract 
COy  164  N.  C.  586,  70  SE  938. 

Okl. —  St.  Louis,  etc.,  R.  Co.  v. 
Dobyns.  157  P  735;  St.  Louis,  etc.,  R. 
Co.  V.  Lee.  37  Okl.  646,  132  P  1072, 
46  LRANS  367. 

S.  C. — Horn  v.  Southern  R.  Co..  78 
S.  C.  67,  58  SE  96J. 

Tenn. — Memphis  St.  R.  Co.  v.  Shaw, 
110  Tenn.  467,  75  SW  713. 

Tex. — International,  etc.,  R.  Co.  v. 
Williams,  iCiv.  A.)  183  SW  1186; 
Gulf,  etc.,  R.  Co.  V.  Gamer,  E2  Tex. 
Civ.  A.  387,  116  SW  273. 

"  Where  a  person  Is  accepted  as  a 
passenger  who  la  unable,  through 
physical  or  mental  disability,  to  care 
for  himself,  and  this  disability  Is 
known  or  made  known  to  the  carrier 


at  the  time  of  acceptance,"  the  car- 
rier is  bound  to  assist  him.  Central 
of  Georgia  R.  Co.  v.  Carlisle.  2  Ala. 
A.  614.  617,  66  S  737  [clt  C^c], 

"By  the  weight  of  authority,  also. 
It  18  held  to  be  the  duty  of  the  car- 
rier to  assist  a  passenger  In  alight- 
ing If,  obviously  .to  Its  agents  in 
charge,  such  passenger  is  then  too 
sick  or  Infirm  or  disabled  to  safely 
alight  without  aid."  Central  of 
Georgia  R.  Co.  v.  Carlisle,  supra. 

[a]  Pail  lire  of  passenger  to  ask 
asslMtance:  instmcUons  to  Jury. — In 
an  action  for  an  injury  received  by  a 
passenger  in  alighting  from  a  rail- 
road train,  the  court  charged  the 
Jury  that,  taking  into  consideration 
the  fact  that  the  pas.senper  did  not 
ask  for  assistance,  the  jury  should 
determine  whether  the  failure  to  as- 
sist her  was  want  of  that  measure 
of  care  which  was  due  her  as  a  pas- 
senger. It  was  held  that  the  question 
was  properly  presented,  and  that  the 
company  was  not  entitled  to  a  charge 
that  It  was  not  the  duty  of  Its  em- 
ployees to  assist  the  passenger  un- 
less they  knew  that  from  disability 
Or  Infirmity  she  was  unable  to  get 
off  readily  without  assistance.  Texas, 
etc..  R.  Co.  V.  Miller.  79  Tex.  78.  16 
SW  264.  23  AmSR  308.  11  LRA  395. 

[  b]  Snffiolenoy  of  inflrmlty. — <  1 ) 
The  fact  that  a  female  passenger  on 
a  street  car  was  fifty  years  of  age. 
five  feet  tall,  and  weighed  from  one 
hundred  and  elsrhty-flve  to  two  hun- 
dred pounds,  does  not  show  as  a 
matter  of  law  that  she  was  Infirm 
or  unable  to  alight  from  the  car, 
either  on  account  of  her  age,  or 
weight,  or  because  the  step  on  the 
car  was  three  feet  from  the  street,  so 
as  to  make  it  obligatory  on  the  part 
of  the  employees  operating:  the  car 
to  assist  her.  Indianapolis  Tract., 
etc..  Co.  V.  Pressell.  39  Ind.  A.  472, 
77  NE  367.  (2)  Although  a  female 
passenger  was  carrying  a  valise,  a 
parasol,  and  a  fan  when  she  at- 
tempted to  alight  from  the  carrier's 
vehicle,  her  condition  was  not  one  of 
such  obvious  Inflrmlty  or  disability 
that  she  was  entitled  to  the  assist- 
ance of  the  carrier's  employees. 
Central  of  Georgia  R.  Co.  t.  Carlisle. 
2  Ala.  A.  614,  68  S  737. 

Car*  as  to  psssangers  nadw  dls- 
ablUty  see  supra  H  1330.  1331. 

n.  Layne  v.  Chicago,  etc.,  R.  Co., 
175  Mo.  A.  34.  167  SW  860. 

00.  Illinois  Cent.  R.  Co.  v.  Cruse, 
123  Ky.  463.  96  SW  821,  29  KyL  914, 
8  LRANS  299,  13  Ann(ias  593;  Gulf, 
etc.,  R.  Co.  v.  Gamer.  52  Tex.  Civ.  A. 
387.  116  SW  273. 

81.  AppUanoM  generally  see  infra 
SS  1371-1379. 

83.  St.  Louis,  etc.,  R.  Co.  v.  Har- 
tung,  95  Ark.  220,  128  SW  1025; 
Central  Of  Georgia  R.  Co.  v.  Madden. 
135  Ga.  206,  69  SE  166.  31  LRANS 
813,  21  AnnCas  1077;  Augusta-Alken 
R.,  etc.,  Corp.  v,  SIbert,  12  Go.  A. 
163.  76  SE  1044;  Fern  v.  Pennsyl- 
vania R.  Co.,  250  Pa.  487,  »S  A  690; 
McDougall  V.  Grand  Trunk  R.  Co.,  27 
Ont.  L.  369.  S  DomLR  271,  4  OntWN 
363,  23  OntWR  S«4. 

[a]  A  oarxlav  of  passengen  on 
■mimmO.  trains  must  furrilah  reason- 
ably safe  means  of  entering  the  cars. 
St  Louis,  etc.,  R.  Co.  v.  Hartung.  OB 
Ark.  220.  128  SW  1026. 

83.  Plummer  v.  Boston  El.  R.  Co.. 
198  Mass.  499.  84  NE  849. 

[a]  Wovabla  platform. — Although 
a  movable  platform  constructed  by 
a  railroad  to  enable  passengers  to 
board  a  train  without  danger  of  step- 
ping Into  an  open  apace  was  the  most 
perfect  device  known  and  was  per- 
fectly constructed,  the  railroad,  would 
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plianccs  furnished  most  be  the  safest  known  and 
tested;"  but  in  other  cases  it  has  been  held  that 
the  carrier  is  not  absolutely  liable  in  thia  regard, 
and  that  this  duty  is  performed  if  it  provides  rea- 
sonably safe  means  and  appliances.^ 

Box  or  footstooL  In  the  absence  of  circum- 
stances rendering  such  'assistance  necessary,  a  car- 
rier is  not  required  to  furnish  a  boarding  or  an 
alighting  passenger  with  a  portable  box  or  foot- 
stool,*" But  where  the  ear  step  is  unreasonably  high, 
the  carrier  should  furnish  a  box  or  footstool  to 
facilitate  the  boarding  or  alighting  of  a  passenger,'' 


and  should  exercise  due  care  to  see  that  such  box 
or  stool  is  in  a  safe  condition,^  and  is  placed  or 
used  by  its  employees  in  a  safe  manner."^ 

1355]  7.  Opportunity  and  Time  for  Getting 
on  Board.  A  carrier  owes  a  duty  to  boarding  pas- 
sengers to  stop  its  train  at  the  platforms^  and  to 
allow  them  time  to  get  on  boai^d  with  reasonable 
care  and  expedition,"^  and  if  without  allowit^  such 
reasonable  time  the  train  is  started  or  otherwise 
moved  while  a  passenger  is  attempting  to  board  it 
wiiereby  he  is  injured,  the  carrier  la  liable,**  and 


provided  pasaen^era  for  entering 
cars,  where  the  operation  of  the  plat- 
form in  conectlon  with  the  train  was 
wanting  In  the  degree  of  care  re- 
quired of  a  carrier  of  pasaengera. 
Plummer  v.  Boston  El.  R.  Co.,  19B 
Mass.  499.  84  tTE  849. 

84.  Missouri  Pac.  R.  Co.  v.  Wort- 
ham.  73  Tex.  25.  10  SW  741.  3  LRA 
368  [dist  St.  Louts  Southwestern  R. 
Co.  V.  Tittle.  (Tex.  Civ.  A.)  115  SW 
640];  Missouri,  etc.,  R.  Co.  v.  Dun- 
bar, 67  Tex.  Civ.  A.  411.  122  SW 
674;  Missouri,  etc.,  R.  Co.  v.  Dunbar, 
4»  Tex.  Civ.  A.  12.  108  SW  600.  But 
see  Texas,  etc.,  R.  Co.  v.  Beezley,  66 
Tex.  Civ.  A.  246,  120  SW  11S6  (hold- 
ins  tliat  an  instruction  that  It  wb» 
defendant's  duty  to  provide  for  plain- 
tiff the  safest  means  practicable,  the 
safest  means  known  to  assist  passen- 

{rers  in  altghtlne  from  trains,  and 
f  such  means  had  not  been  provided, 
then  defendant  must  personally  as- 
sist plaintiff  safely  to  the  ground  Is 
fiaulty,  as  It  Is  ita  duty  to  exercise 
only  the  degree  of  f»re  of  a  very 
futntlous  and  prudent  person  under 
the  same  circumstances,  and  the  in- 
struction is  not  cured  by  a  subse- 
quent Instruction  that,  If  defendant 
negligently  failed  to  provide  a  safe 
means  for  alighting  from  its  train 
as  explained  above,  and  its  employees 
negligently  failed  to  render  the 
proper  personal  assistance,  and  plain- 
tiff was  Injured  thereby,  the  Jury 
should  And  for  plaintiff), 

86.  Johnston  v.  Cedar  Rapids, 
etc..  R.  Co.,  141  Iowa  114.  119  NW 
286;  St.  LiOUlB  Southwestern  R.  Co, 
V.  Tittle.  (Tex.  Civ.  A.)  115  SW  640 
[dist  Missouri  Pac,  R.  Co.  v.  Wort- 
ham,  73  Tex.  26,  10  SW  741,  3  LRA 
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known   and   approved  mi^ 
olilnevy  and  appllanoes  generally  see 

infra  !  1374. 

86.  Young  V.  Missouri  Pac.  R.  Co., 
98  Mo.  A.  267;  Missouri,  etc.,  R.  Co. 
V.  Sherrill,  32  Tex.  Civ.  A.  116,  72 
SW  429;  Texas  Midland  R.  Co.  v. 
Prey.  26  Tex.  Civ.  A.  386,  61  SW  442. 

[a]  Failnxe  to  famish  stool  not 
negUffsnoe. — (1)  Where  the  height  of 
the  last  step  of  a  car  above  the  plat- 
form is  not  greater  than  that  be- 
tween the  ground  and  the  last  step 
of  vehicles  In  general  use,  and  thou- 
sands of  persons  have  made  their 
exit  unassisted  from  such  car  with- 
out the  happening  of  a  single  acci- 
dent to  them,  the  carrier  is  not  neg- 
ligent In  not  furnishing  a  portable 
step  for  the  use  of  passengers  In 
leaving  the  car.  Toung  v.  Missouri 
Pac.  R.  Co.  93  Mo.  A.  267.  (2) 
Where  the  distance  from  the  step  of 
a  railroad  passenger  car  to  the  plat- 
form provided  for  passengers  to 
alight  was  not  more  than  eighteen 
inches,  the  fact  that  the  company 
did  not  provide  a  stool  or  box  for 
passengers  to  use  as  an  additional 
step  in  alighting  to  such  platform 
wag  not  such  negligence  as  would 
authorize  a  recovery  fnr  injuries  sus- 
tained by  a  fall  of  a  passenger  while 
alighting.  Texas  Midland  R.  Co.  v. 
Prey.  25  Tex.  Civ.  A.  386,  61  SW  442. 

87.  Ind. — Illinois  Cent.  R.  Co.  v. 
Cheek,  162  Ind.  663,  63  NB  641. 

Iowa. — Merryman  v,  Chicago,  etc., 
R.  Co..  136  Iowa  691,  J13  NW  ^67. 

Ky. — Cincinnati,  etc.,  R.  Co.  v.  Bell, 
74  SW  700,  26  KyL  10. 


N.  T.— Truesdall  v.  Erie  R.  Co.,  114 
ApD.  Dlv.  34.  99  NTS  694. 

S.  C. — Lancaster  v.  Southern  R. 
Co^  92  S.  C.  177,  75  SB  398. 

Tex. — Missouri,  etc.,  R.  Co.  v. 
Corse,  46  Tex.  Civ.  A.  60.  101  SW 
522;  Gulf,  etc.,  R.  Co.  v.  Soutbwlck, 
(CIv.  A.)  30  SW  592. 

[a]  lilnatratioitB. — (1)  There  Is  a 
breach  of  duty  on  the  part  of  a  car- 
rier where  Its  train  is  stopped  at  a 
station  where  there  Is  no  platform, 
and  the  distance  from  the  ground  to 
the  first  step  is  three  feet,  and  the 
employees  without  furnishing  a  stool 
or  other  means  to  facilitate  her  entry 
invite  a  female  passenger  to  board 
the  train,  assurlnir  her  that  they  will 
assist  her  to  hoara  the  car  In  safety, 
which  they  fall  to  do,  the  only  as- 
sistance given  being  by  taking  hold 
of  one  of  ner  arms.  Illinois  Cent.  R. 
Co.  v.  Cheek.  162  Ind.  661,  6S  NB  641. 
(2)  A  passenger  alighting  In  the 
dark  at  a  station,  the  platform  of 
which  was  twenty-three  Inches  below 
the  lowest  step  of  the  car,  may  re- 
cover for  Injury  from  a  fall  caused 
by  the  absence  of  the  stool  which 
she  had  been  accustomed  to  And  in 
place  to  shorten  the  distance,  and 
also  in  the  absence  of  the  porter 
whose  duty  it  was  to  aid  passengers 
in  alighting.  Cincinnati,  etc.,  R.  Co. 
v.  Bell.  74  SW  700.  25  KyL  10. 

88.  Missouri  Pac.  R.  Co.  v.  Wort- 
ham.  73  Tex.  25,  10  SW  741,  3  LRA 
368;  McDermott  v.  Chicago,  etc.,  R. 
Co.,  82  Wis.  246,  62  NW  86. 

89.  Southern  R.  Co.  v.  Reeves,  116 
Ga.  743,  42  SE  1016;  Missouri,  etc.. 
R.  Co.  V.  White.  22  Tex.  Civ.  A.  424, 
56  SW  693;  Migge  v.  Northern  Pac. 
R.  Co..  75  Wash.  197,  134  P  816. 

[a]  ninstratlotts,— (1)  The  fact 
that  a  passenger  while  attempting  to 
alight  from  a  train  was  injured  be- 
cause the  step  was  a  long  distance 
from  the  ground  and  the  stool  used 
for  the  purpose  of  enabling  her  to 
alight  was  set  on  ground  which  waa 
soft,    and    hence    overturned  when 

f laintlff  stepped  on  It  is  aufflcient  to 
ustlfy  a  verdict  against  the  carrier. 
Southern  R.  Co.  v.  Reeves.  116  Ga, 
743.  42  SR  1016.  (2)  The  fact  that  a 
passenger's  fall  in  alighting  from  a 
railroad  car  was  due  to  the  fact  that 
the  step  box  was  placed  too  far 
under  the  car  step,  together  with  the 
failure  of  the  trainmen  helping  her 
to  take  sufUcient  hold  of  her,  was 
sufficient  to  support  a  finding  on  neg- 
ligence of  the  railroad  company. 
Missouri,  etc.,  R.  Co.  v.  White,  22 
Tex.  Civ.  A.  424,  55  SW  693. 

[b]  Plaolnff  on  rongli  and  oueven 
gronnd. — The  placing  of  a  footstool 
for  the  use  of  passengers  In  alight- 
ing on  rough  and  uneven  ground  In 
such  a  manner  as  to  be  insecure  and 
unsteady  when  stepped  on  Is  not  the 
exercise  of  an  adequate  degree  of 
care  in  furnishing  passengers  a  rea- 
sonably safe  means  of  alighting. 
Mlgge  V,  Northern  Pac.  R.  Co.,  76 
Wash.  197,  134  P  816. 

90.  See  supra  Si  1233.  1340. 

91.  Ala. — Birmingham,  etc.,  R.  Co. 
v.  Norrla,  4  Ala.  A.  363,  69  S  66. 

Ark. — Dlllahunty  v.  Chicago,  etc., 
R.  Co.,  119  Ark.  392.  178  SW  4^0;  St. 
Louis,  etc.,  R.  Co.  v.  Hartung,  96 
Ark.  220.  138  SW  1026. 

111. — Chicago,  etc.,  R.  Co.  v.  Pla- 
harty,  96  III.  A.  663. 


Ind. — Indianapolis  Southern  R.  Co. 
V.  Wall,  64  Ind.  A.  43,  101  NE  680. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Scaff.  166  Ky.  273,  169  SW  804; 
CThesapeake.  etc.,  R.  Co.  v.  Borders, 
140  648,  181  SW  S68.  140  AmSR 
396;  Mobile,  etc..  R.  Co,  v.  Reeves,  80 
SW  471,  25  KyL  22S6. 

Mass. — Rand  v.  Boston  El.  R.  Co., 
198  Mass.  669,  84  NE  841. 

Mich.— Plint,  etc..  R.  Co.  v.  SUrk, 
38  Mich.  714. 

Minn. — Blume  v.  Chicago,  etc^  R. 
Co.,  168  NW  418;  Doran  v.  Chicago, 
etc.,  R.  Co.,  128  Minn.  193,  160  NW 
800. 

Mo. — Lehner  v.  Metropolitan  St.  R. 
Co.,  110  Mo.  A.  Sis;  86  EfW  110. 

N.  Y,— Paolitsch  V.  New  Toric 
Centy  etc,  R.  Co.,  102  N.  T.  280,  6 
NE  677. 

Okl. — St.  Ijoula,  etc..  XL  Co.  v.  Zjea. 
ST  Okl.  646.  182  p  1^72,  46  LRAN8 
367:  Choctaw,  etc.,  R.  Co.  v.  Burgess, 
21  Okl.  668.  97  P  271;  Atchison,  etc., 
R.  Co.  V.  Calhoun.  18  OkL  76,  89  P 
207,  11  AnnCZas  681, 

Tex, — CItlsens'  R.  Co.  v.  Farley, 
(Civ.  A.)  136  SW  94:  St.  Louis  South- 
western R.  Co.  v.  Anderson.  69  Tex. 
CIv.  A.  800,  126  SW  628;  Missouri, 
etc.,  R.  Co.  v.  Gist,  81  Tex.  Civ.  A. 
662.  73  SW  857;  Texas,  etc.,  R.  Co.  v. 
Gray.  (Civ.  A.)  71  SW  316. 

Va. — Norfolk,  etc..  Terminal  Co.  v. 
Morris,  101  Va.  422,  44  SE  719. 

W.  Va. — Normlle  v.  Wheeling  Tract 
Co..  67  W.  Va.  132,  49  SE  1030.  68 
LRA  901. 

N.  B.— Hall  v.  McPadden,  19  N.  B. 
340. 

ra7  A  reasonabl*  lenirth  of  time 
to  board  without  haste  or  oonfnsion 

should  be  given  to  a  passenger  be- 
fore starting  a  train.  Indianapolis 
Southern  R.  Co.  v.  Wall,  54  Ind.  A. 
43,  101  NE  680. 

tbl  Hotioe  to  oarrisr, — Where  the 
Rmployees  know  or  have  notice  that 
it  is  the  purpose  of  a  person  to  take 
passage  on  their  train,  and  such  per- 
son presents  himself  under  such  cir- 
cumstances that  he  can  reasonably 
be  accepted  as  a  passenger,  it  Is  the 
duty  of  the  carrier  to  accept  him  as 
such,  and  give  him  a  reasonable  time 
and  opportunity  to  get  on  the  train, 
the  passenger  himself  also  being 
obliged  to  use  reasonable  care  and 
expedition  in  that  respect.  Chicago, 
etc.  R.  Co.  v.  Plaharty,  96  111.  A. 
563;  St.  IjOuIs  Southwestern  R.  Co. 
V.  Anderson,  69  Tex.  CIv.  A.  300,  126 
SW  628. 

Opportunity  and  time  for  hoarding 

street  oar  see  infra  9  1866. 

Passeaffer's  rlgUt  to  ha  tafcan  up 

see  supra  I  1238. 

98.  U.  S.— Midland  Valley  R.  Co. 
V.  Page,  182  Ped.  126. 

Ala, — Birmingham,  etc.,  R.  Co.  v. 
Norrls,  4  Ala.  A.  36l  69  S  66. 

Ark. — nillahunty  v.  Chicago,  etc., 
R.  Co..  119  Ark.  392,  178  SW  4iO;  St. 
Louis,  etc.,  R.  Co.  v.  Wright,  105 
Ark.  269,  160  SW  706;  St.  Louis,  etc., 
R.  Co.  V.  Hartung,  96  Ark.  220.  128 
SW  1026. 

Ga, — Poole  v.  Georgia  R,  etc.,  Co.. 
89  Ga.  320,  16  SB  821, 

111. — Chicago,  etc.,  R.  Co,  v.  Drake, 
33  111.  A.  114. 

Iowa. — Gannon  v.  Chicago,  etc..  R. 
Co.,  141  Iowa  87.  117  NW  966. 

Ky. — Chesapeake,  etc,  <R.  Co.  v. 
Borders,  140  Ky.  648,  131  SW  S88, 
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ia  some  jarisdiotiom  this  rnle  is  prescribed  by 
statute.*" 

HokUng  train  foi  passenger  to  proctura  U<Axt. 
Where  a  passenger  attempts  to  board  a  train  with- 
out a  ticket  and  is  sent  back  by  the  conductor  to 
procure  one,  the  train  must  be  held  a  reasonable 
time  for  such  passenger,  and  if  it  starts  off  without 
being  so  held,  and  the  passenger  is  injured  in  at- 
tempting  to  board  it,  the  company  is  liable.^* 

[$  1356]    8.  Opportunity  and  Time  for  Alight- 


140  AmSR  396. 

Mo. — Wiae  v.  "Wabash  R.  Co.,  135 
Mo.  A.  230,  IIB  SW  452. 

Nebr. — Chicago,  etc.,  R.  Co.  v. 
Landauer,  36  Nebr.  642.  54  NW  976. 

N.  Y. — Keating  v.  New  York  Cent., 
etc..  R.  Co..  49  N.  Y.  673;  Lee  v. 
Manhattan  R.  Co..  63  N.  Y.  Super. 
260;  Cook  v.  Long:  Island  R.  Co.,  19 
NV3  648  [aff  138  N.  Y.  642  mem,  34 
NE  512  mem];  Hickinbottom  v.  Dela- 
ware, etc..  R.  Co.,  15  NYSt  11  [aff  122 
N.  Y.  91,  25  NE  279];  Myers  v.  Long 
Island  R.  Co.,  10  NYSt  430  [aff  112 
N.  Y.  681  mem,  20  NE  875  mem]. 

N.  C. — Roberts  v.  Atlantic  Coast 
Line  R.  Co.,  155  N.  C.  79,  70  SE 
1080. 

Pa. — GiovanelH  v.  Erie  R.  Co.,  228 
Pa,  33.  76  A  424. 

Tex. — Texas,  etc.,  R,  Co.  v.  May- 
fleld,  23  Tex.  Civ.  A.  415,  56  SW  942. 
Compare  Southern  Kansas  R.  Co.  v. 
Emmett.  (Civ.  A.)  139  SW  44  (ab- 
sence from  station  on  arrival  of  late 
train). 

N.  B.— Hall  T.  HcFadden,  19  N.  B. 
340. 

[a]  The  m«r«  moTliig' of  the  train 

whether  by  an  ordinary  and  usual,  or 
an  unusual  and  unnecessary,  jerk 
n-hile  the  passenger  is  on  the  car 
steps  and  before  he  has  had  a  rea- 
'sonable  opportunity  to  reach  a  place 
of  safety,  whereby  the  passenger  Is 
Injured,  is  negligence.  Chesapeake, 
etc..  R.  Co.  V.  Borders,  140  Ky.  648. 
131  SW  388,  140  AmSR  396. 

[b]  OonpUnf  <»  ears. — ^A  carrier 
admitting  passengers  on  the  rear 
coach  of  a  train  while  coaches  are 
being  coupled  there  fails  to  exercise 
the  high  degree  of  care  imposed  on  it 
for  the  safety  of  Its  passengers, 
where  the  coaches  are  shoved  aguinst 
the  train  with  dangerous  violence. 
Wise  V.  Wabash  R.  Co.,  135  Mo.  A. 
230,  115  SW  452. 

[c]  After  oaU  "aU  alwart."— 
Where  the  call  of  a  passenger  con- 
ductor "all  aboard"  is  an  express  In- 
vitation to  those  who  have  not  yet 
boarded  the  train  so  to  do,  and  the 
train  starts  without  giving  them  an 
opportunity  to  board  in  safety,  the 
act  in  moving  the  train  Is  negll- 

f:ence  for  whl^  the  carrier  |b  liable, 
C  it  results  In  Injury  to  a  passenger 
attempting  to  board  the  train. 
Roberts  v.  Atlantic  Coast  Line  R. 
Co.,  15B  N.  C.  79,  70  SE  1080;  Hall  v. 
McFadden.  19  N.  B.  340. 

[d]  Total  laatfeaatloii  to  a  pas- 
MBgwr  vstttng-  oa  la  tha  davfc,  and 
starting  the  train  while  with  ordi- 
nary care  he  is  attempting  to  get  on, 
where  the  circumstances  are  such 
as  to  constitute  an  Invitation  by  the 
carrier  to  the  passenger  to  make  the 
attempt,  makes  the  carrier  respon- 
sible for  the  consequences.  Chicago, 
etc..  R.  Co.  v.  Drake,  33  111.  A.  114. 

[e]  Tamporarj  abssaoe  from  train. 
— ^A  carrier  which  with  knowledge 
that  a  passenger  temporarily  on  the 
station  platform  for  rest  and  exer- 
cise during  a  stop  intends  to  con- 
tinue his  journey  starts  the  train 
without  reasonable  warning  and  op- 
portunity for  the  passenger  safely  to 
reenter  the  car  Is  negligent  and  liable 
for  the  natural  consequences  of  such 
negligence,  unless  the  passenger  has 
contributed  to  his  Injuries.  Gannon 
v.  Chicago,  etc.,  R.  Co.,  141  Iowa  37, 
117  NW  966. 

Moving  train  while  pasaangvr  It 
boavdlng*  or  allglitlntf  see  Infra  9 
1358. 

93.    See  statutory  provisions. 

[a}    la  Saoqria,  under  Civ.  Code 


(1895)  SS  2268.  2270.  a  carrier  la 
bound  not  to  start  Its  train  until  a 
passenger  has  had  a  reasonable  time 
to  get  from  the  platform  of  the  car  to 
her  seat,  and  it  is  the  duty  of  the 
carrier  to  assign  a  passenger  to  a 
proper  car.  Gainesville  Midland  R. 
Co.  v.  Jackson.  1  Ga.  A,  632,  57  SE 
1007. 


[b]  In  Bonth.  Carolina,  Rev.  St. 
(1893)  S  1687.  requiring  trains  to 
stop  at  stations  for  a  sufllcient 
length  of  time  to  allow  passengers  to 
get  on  or  off,  applies  to  excursion 
trains.  Oliver  v.  Columbia,  etc.,  R. 
Co..  65  S.  C.  1,  43  SB  307. 

94.  St.  Louis,  etc.,  R.  Co.  v.  Green, 
110  Ark.  232,  161  SW  148;  Missouri, 
etc.,  R.  Co.  V.  Gist,  31  Tex.  CIv,  A. 
662.  73  SW  857;  St.  Louts  South- 
western R,  Co,  v.  Oermanr,  <Tez.  CIv. 
A.)  56  SW  586. 

.  [  aj  Illnatratlons.. —  (1 )  Where  a 
person  went  into  a  station  to  pur- 
chase a  ticket  Just  before  the  de- 
parture of  a  train,  but  found  the 
office  closed,  and  then  attempted  to 
board  the  train  without  a  ticket,  but 
was  told  by  the  conductor  to  go  and 
get  one,  and  before  he  returned  the 
train  had  started,  and  he  was  In- 
jured in  attempting  to  board  it 
while  In  motion,  the  carrier  was 
guilty  of  negligence  If  the  train  was 
started  without  giving  such  person 
a  reasonable  time  to  purchase  a 
ticket  and  to  return  to  the  train,  as 
Saytea  Annot.  Civ.  St.  (1897)  art 
4642,  expressly  requires  a  railroad  to 
keep  Its  ticket  office  open  thirty  min- 
utes before  the  departure  of  a  train, 
and  It  was  the  duty  of  the  con- 
ductor to  wait  for  such  person  after 
having  sent  him  away.  Missouri, 
etc..  R.  Co.  V.  Oist,  31  Tex.  Civ.  A. 
662,  78  SW  367.  (2)  Where  a  pas- 
senger having  boarded  a  train  with- 
out a  ticket  was  directed  by  tlie  con* 
ductor  to  pay  his  fare  to  the  next 
station,  and  there  get  ott  and  pur- 
chase a  ticket  for  the  rest  of  his 
Journey,  the  conductor  stating  that 
he  would  have  time  enough  to  do 
this  and  get  back  on  the  train,  and 
the  passenger  accordingly  sot  off  at 
the  next  station  to  purchase  a  ticket, 
but  just  as  It  was  handed  to  him 
the  train  started,  and  he  was  unable 
to  get  aboard,  the  carrier  was  negli- 
gent In  not  holding  the  train  for  a 
reasonably  sufficient  time  to  enable 
plaintiff  to  alight,  purchase  his 
ticket,  and  return  without  incurring 
the  risk  of  boarding  the  train  while 
in  motion.  St.  Louis  Southwestern 
R.  Co.  V.  Germany.  (Tex.  Civ.  A.)  66 
SW  583. 

95.  See  supra  !!  1271-1273. 

96.  See  supra  gg  1269,  1340. 

97.  U.  S. — Midland  Valley  R.  Co. 
V.  Page.  182  Fed.  125;  Rutledge  v. 
New  Orleans,  etc.,  R.  Co..  129  Fed. 
94.  63  CCA  596;  Texas,  etc..  R.  Co. 
V.  Nunn,  98  Fed.  963.  39  CCA  364; 
McSloop  V.  Richmond,  etc..  R.  Co.. 
59  Fed.  431. 

Ala. — Southern  R.  Co.  v.  Norwood. 
186  Ala.  49.  64  S  604;  Louisville,  etc.. 
R.  Co.  V.  Dilburn.  178  Ala.  600,  59 
S  438;  Dilburn  v.  Louisville,  etc..  R. 
Co..  156  Ala.  228.  47  S  210;  Central 
of  Georgia  R.  Co.  v.  Mathis.  9  Ala. 
A.  643.  64  S  197. 

Ark. — St.  Louis,  etc..  R.  Co.  v.  Ma- 
lone.  105  Ark.  22,  160  SW  116;  St. 
Louis,  etc..  R.  Co.  V.  Trotter,  101  Ark. 
183,  142  SW  189;  Kansas  City  South- 
ern R.  Co.  V.  Worthlngton,  101  Ark. 
128,  141  SW  \173;  Barringer  v.  St. 
Louis,  etc..  R.  Co..  73  Ark.  643,  86 
SW  04.  87  SW  814. 


ing.  A  carrier  owes  a  daty  to  an  alighting  pas- 
senger properly  to  annotmee  stations,"^'  and  to  stop 
at  the  station  platform,  or  at  a  reasonably  safe 
and  convenient  place^^  a  sufficient  tei^h  of  time 
to  enable  him,  acting  with  ordinary  diligence  and 
promptness,  to  alight  with  safety  before  the  train 
is  a^ain  moved,  and  a  failure  in  this  respect  vill 
render  the  carrier  liable  for  any  injury  resulting 
to  the  passenger,"  whether  the  movement  of  the 
train  is  performed  with  ordinary  care  or  negli- 

Del. — Behen  v.  Philadelphia,  etc., 
R.  Co..  93  A  903. 

Fla. — Florida  R.  Co.  v.  I>or8ey.  69 

Fla.  260,  52  S  963. 

Ga. — Georgia,  etc..  R.  Co.  v.  Thlg- 
pen,  141  Ga.  90.  80  SE  626;  Central 
of  Georgia  R.  Co.  v.  Madden,  135  Ga. 
205.  69  SE  166.  31  LKANS  813.  21 
AnnCas  1077;  Georgia  R.,  etc..  Bank- 


ing Co.  V.  Keating.  99  Ga.  308.  25 
SE  669:  Atlanta,  etc..  R.  Co.  v. 
Smith.  81  Ga,  620,  8  SB  446;  Mlze 
V.  Southern  R.  Co.,  15  Ga.  A.  265, 
82  SE  92&:  Augusta-Aiken  R.,  etc„ 
Corp.  V.  Sibert.  12  Ga.  A.  163,  76  SB 
1044. 

111. — Baltimore,  etc.,  R.  Co.  v. 
Mullen,  217  111.  203,  76  NE  474.  3 
AnnCas  1016  [aff  120  111.  A.  881; 
Wayne  v.  St.  Louis,  etc„  R.  Co.,  166 
111.  A.  353;  Harvey  v.  (Jhlcago.  cftc, 
R.  Co..  116  111.  A.  607  [aff  221  111. 
242.  77  NE  669];  Illinois  Cent.  R.  Co. 
V.  Souders,  79  111.  A.  41  (rev  on  other 
grounds  178  111.  686,  63  NE  408]; 
Baltimore,  etc.,  R.  Co.  v.  Slanker,  77 
111.  A.  S67  [att  130  111.  367,  64  NB 
309]. 

Ind. — Toledo,  etc.,  R.  Co.  v.  Win- 
gate.  143  Ind.  126.  37  NE  274,  42  NE 
477 ;  JeffersonvlUe.  etc.,  R.  Co.  v. 
Parmalee,  51  Ind.  42;  JeffersonvlUe 
R.  Co.  V.  Hendricks.  26  Ind.  228: 
Baltimore,  etc..  R.  Co.  v.  Morris.  64 
Ind.  A.  479.  103  NE  35;  Indianapolis 
Southern  R.  Co.  v.  Wall.  54  Ind.  A. 
43,  101  NE  680;  Southern  R.  Co.  v, 
Ellis.  63  Ind.  A.  84.  101  NE  105;  Lake 
Erie.  etc.  R.  Co.  v.  Beals.  50  Ind. 
A  450,  98  NE  453:  Lake  Erie,  etc., 
R,  Co.  V.  Taylor.  25  Ind.  A.  679,  63 
NE  852. 

Kan.- — Walters  v.  Missouri  Pac.  R. 
Co  ,  82  Kan.  739.  109  P  173.  28 
LRANS  1058. 

Kv — -Illinois,  etc.,  R.  Co.  v.  Dallas, 
160  Ky.  443.  150  SW  536;  Chesapeake, 
etc.,  U.  Co.  V.  Robin,son.  139  Ky.  850, 
IZS  SW  S'lR;  Louisville,  etc.,  k.  Co. 
v.  CoiiFtantivn.-,  I  !  KyL  432;  Clncln- 
nnti,  etc  ,  li  >'f>.  V.  Richardson.  14 
KyL  3(57;  I-ouisvUlo,  etc.,  R.  Co. 
V.  Abell,  14  KyL  ii39;  Dawson  v. 
Louisville,  etc..  R.  Co..  4  KyL  731. 

La, — Kennon  v,  VIcksburg.  etc.,  R. 
Co..  61  La.  Ann.  1699.  26  8  43$; 
Bolkens  v.  New  Orleans,  etc.,  R.  Co., 
48  La.  Ann.  831.  19  S  737. 

Mass. — Seltgson  v.  Bay  State  St. 
R.  Co.,  222  Mass.  257,  110  NE  263: 
McQllnchy  v.  Boston  El.  R  Co.,  206 
Mass.  7.  91  NE  882. 

Mich. — Smalley  v.  Detroit,  etc.,  R. 
Co.,  131  Mich.  660,  91  NW  1027. 

Minn. — Doran  v.  Chicago,  etc..  R. 
Co..  128  Minn.  193.  150  NW  800. 

Miss. — Yazoo,  etc.  R,  Co.  v.  Beat- 
tie,  49  S  609;  Hooks  v.  Alabama,  etc., 
R.  Co.,  73  Miss.  145.  18  S  925. 

Mo. — Westervelt  v.  St.  Louis  Tran- 
sit Co.,  222  Mo.  325.  121  SW  114; 
Straus  V.  Kansas  City,  etc.,  R.  Co.. 
86  Mo.  421;  Klrby  v.  St.  Louis,  etc.. 
R.  Co.,  146  Mo.  A.  304,  130  SW  69; 
Van  Cleve  v.  St.  Louis,  etc..  R.  Co.. 
137  Mo.  A.  332,  118  SW  116;  Young 
v.  Missouri,  etc..  R.  Co..  (A.)  84  SW 
176  [aff  113  Mo.  A.  636.  88  SW  767]; 
Gress  V.  Missouri  Pac.  R.  Co.,  109 
Mo.  A.  716.  84  SW  122;  Cullar  v.  Mis- 
souri etc..  R.  Co..  84  Mo.  A.  340: 
Demlng  v,  Chicago,  etc..  R.  Co.,  80 
Mo.  A.  152;  Culberson  v.  Chicago, 
etc..  R.  Co..  50  Mo.  A.  556. 

Nebr. — Omaha,  etc..  R.  Co.  v.  Chol- 
lette,  33  Nebr.  143.  49  NW  1114, 

Nl  H. — Emery  v.  Boston,  etc,  R. 
Co..  67  N.  H.  434.  36  A  367. 

N.  Y. — Baker  v.  Manhattan  R.  Co., 
118  N.  Y.  533.  23  NE  885;  McDonald 
v.  Long  Island  R,  Co..  116  N.  iT.  646 

23  N5^iaff^&f\*iim>S:l<&"»' 
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gently,"*  as  where  the  train  is  merely  slowed  down 
and  then  started  up  arain,  with  fcnowled^  that  a 
passenger  is  alighting;"  and  in  some  jnnsdietions 
this  rvJe  is  in  effect  preseribed  by  statute.^  Where, 
however,  a  reasonable  time  has  been  allowed  for 
passengers  to  alight  and  the  carrier  is  without 
knowledge  or  reason  to  know  of  the  perilons  posi- 
tion of  a  passenger  attempting  to  alight,  it  may 
act  on  the  aasnmption  that  he  will  ezeroise  due 
care  to  avoid  pwilons  positions,'  or  that  all  pas- 
sengers whose  destination  is  reached  have  left  the 
ears;'  and  it  is  not  incumbent  on  it  to  see  that  all 
the  passengers  have  alighted.*  The  fact  that  a  pas- 
senger has  stepped  from  a  train  on  to  the  platform 
does  not  terminate  the  carrier's  liability,  for  it  is 
its  duty  to  prevent  any  injury  to  the  passenger  by 
the  car,  although  it  is  not  necessary  that  the  train 
shall  be  held  without  moving  until  the  passenger 
has  had  time  to  leave  the  platform;  it  is  enouj^ 


man  v.  New  Toric  OtrA^  etc.,  R-  Co., 
66  N.  Y.  642:  Onderdonk  v.  New 
York,  etc,  R.  C».,  74  Hun  42,  26  NYS 
SIO  tma  148  N.  Y.  756  tnMn.  4S  NB 
988  mem];  Vredenburgh  v.  New 
York  Cent,  etc.,  R.  Co.,  12  NYS  18 
[afr  134  N.  T.  597  m«m,  31  NE  629 
meml;  Murphy  v.  Rome,  etc.,  R.  Co., 
10  NTS  3B4. 

N.  C. — Kearney  v.  Seaboard  Air 
Une  R.  Co.,  188  N.  C.  521,  74  SB 
593. 

Okl. — St.  Louis,  etc.,  R.  Co.  v. 
37  Okl.  646,  182  P  1072,  46  LRANS 
367:  St.  Louie,  etc.,  R.  Co.  v.  Davis, 
37  Okl.  840.  132  P  837;  Choctaw,  etc., 
R.  Co.  V.  Burrees,  21  Okl.  «53,  97  P 
271;  Atditson,  eta,  R.  Co.  r..  Cal- 
houn, 18  Okl.  76,  89  P  207,  11  Ann 
das  681. 

Pa. — Bockelcamp  v.  Lackawanna, 
etc..  R.  Co.,  232  Pa.  66.  81  A  93; 
Lflggett  V.  Western  New  York,  etc, 
R.  Co.,  143  Pa,  39,  21  A  996:  Penn- 
sylvania R.  Co.  V.  Lyons,  129  Pa. 
113,  IS  A  769,  16  AmSR  701;  Fair- 
mont, etc..  Passenger  R.  Co.  v.  Stut- 
ler,  64  Pa.  376,  93  AmD  714;  Penn- 
sylvania R.  Co.  V.  Kllgore,  32  Pa, 
292.  72  AmD  787:  Walthour  v.  Penn- 
sylvania R.  Co..  40  Pa.  Super.  262. 

Porto  Rico. — Gonzalez  v.  San  Juan 
Lleht.  etc.,  Co..  6  Porto  Rico  Fed. 
602;  Sama  v.  San  Juan  Light,  etc, 
Co..  4  Porto  Rico  Fed.  13. 

S.  O. — Whitworth  v.  Columbia,  etc.. 
R.  Co.,  101  S.  G.  213,  85  SE  403; 
Dobson  V.  Seaboard  Air  Line  R.  Co.. 
90  S.  C.  414,  71  SE  876;  Martin  V. 
SoutJiem  R.  Co..  77  S.  O.  370.  68  SE 
3,  122  AmSR  674;  Appleby  v.  South 
Carolina,  etc.,  R.  Co.,  60  S.  C.  48.  38 
SK  237. 

Tenn. — Southern  R.  Co.  v.  Mitchell, 
98  Tenn.  27,  40  SW  72. 

Tex. — Texaa,  etc.,  R.  Co.  v.  Mil- 
ler, 79  Tex.  78,  IB  SW  264,  23  AmSR 
308,  11  LRA  396  [app  dlsm  154  U.  S. 
619,  520,  14  set  1164,  38  L.  ed. 
1084];  Galveston,  etc.,  R.  Co.  v.  Hub- 
bard, S3  Tex,  Civ.  A.  343,  76  SW 
761:  St.  Louis,  etc..  R.  Co.  v.  Byers, 
iCiv.  A.)  69  SW  1009;  Gulf,  etc..  R. 
Co.  V.  Shelton.  30  Tex.  Civ.  A.  72, 
69  SW  653  Ereh  den  (Civ.  A.)  70  SW 
359  (aff  96  Tex.  301.  72  SW  16B)]; 
Texas,  etc.  R.  Co.  v.  Lee,  21  Tex. 
Civ.  A.  174,  51  SW  361,  57  SW  673; 
Texas,  etc.,  R.  Co.  v.  Goldman.  (Civ. 
A)  61  SW  275;  San  Antonio,  etc., 
R.  Co.  V.  Dykes,  (Civ.  A.)  45  SW 
768;  Texas,  etc.,  R.  Co.  v.  Bryant,  8 
Tex.  Civ.  A.  134,  27  SW  826, 

Va. — Norfolk,  etc,  R.  Co.  v.  Prln- 
nell,  3  SE  96. 

W.  Va,— Guerin  v.  Pittsburgh, 
etc.,  R.  Co..  72  W.  Va.  726,  79  SE  739. 

Wyo. — Chicago,  etc.,  R.  Co.  v, 
Lampman,  18  Wyo.  106.  104  P  623.  26 
LRANS  817,  AnnCa8l91K;  788  and 
note. 

Ont— Keith  V.  Ottawa.  otc.'.R. 
Co.,  3  Ont.  li.  26B  [app  dism  6  Ont. 
L  116]. 

[a]  n*  vaaMBfMr^  mottre  1& 
•UghtlBr  is  immaterial.   Texa^,  etc.. 


R.  Co.  V.  Goldman,  (Tax.  Civ.  A.) 
51  SW  276. 

[bl  Be«UMt  to  "nov*  «,uleUr"  not 
neyiurenoe^It  Is  not  negligenoa  to 
ask  passengers  leaving  aa  elevated 
railroad  car  to  step  lively  or  to  move 

gulckly.  Wlllwortti  v.  Boston  Bl.  R. 
o.,  188  Mass.  220.  74  NB  822. 
[e]  ItsnVlnr  the  m*  wUla  the 
pMMBffar  Is  dlg1itlBg>  without  wait- 
ing a  reasonable  time  is  actionable 
negligence.  If  injury  results.  Van 
Oeve  V.  St.  Louis,  etc..  R,  Co.,  187 
Ho.  A.  232,  118  SW  116. 

[d]  Tzalameu'a  vlolftlloa  of  roles 
Immaterial. — Where  a  train  does  not 
stop  for  a  reasonable  time  to  enable 
the  passengers  to  alight,  the  carrier 
is  liable  for  Injuries  to  a  passenger 
attempting  to  alight,  because  of  Its 
failure  to  exercise  the  degree  of  care 
imposed  by  law,  irrespeotdve  of  a 
violation  by  the  trainmen  of  rules 
regulating  the  starting  of  trains. 
CAilcago.  etc.  R.  Co.  v.  Lampman,  18 
Wyo.  106.  104  P  533,  26  LRANS  217, 
AnnCa«1912C  788. 

[el  Wanton  aegllgenee, — <1>  If  a 
passenger  train  does  not  stop  long 
enough  for  paasengers  to  alight, 
wanton  negligence  In  starting  the 
train  may  be  based  on  knowledge  of 
the  trainmen  of  the  general  con- 
ditions as  to  the  likelihood  of  pa.<t- 
sengers  to  alight  when  the  train  is 
started  so  ag  probably  to  Injure 
them.  Central  or  Georrla  R.  Co.  v, 
Mathis,  9  Ala.  A.  643.  64  8  197.  (2) 
But  to  constitute  wanton  negligence, 
the  car  must  have  been  intentionally 
started  with  a  present  knowledge  of 
the  probable  consequences  of  such 
act  and  a  reckless  IndifFerence  there- 
to. Central  of  Georgia  R.  Co.  v. 
Mathis.  supra. 

Xlght  of  the  passenger  to  be  let 
off  see  supra  t  1269. 

98.  Midland  Valley  R.  Co.  v.  Page, 
182  Fed.  125.  See  also  cases  supra 
note  97. 

99.  Louisville,  etc..  R.  Co.  v.  Der- 
rlckson,  170  Ky.  334.  185  SW  1114; 
Sandlin  v.  Lexington  R.  Co.,  110  Sw 
374,  33  KyL  518:  Darden  v.  Atlantic 
Coast  Line  R.  Co.,  144  N.  C.  1,  5« 
SE  512, 

[a]  ZUnstratlon. — ^Where  a  pas- 
senger on  a  train  came  out  on  the 
platform  preparatory  to  getting  off 
in  response  to  a  call  of  "All  off  for 
Snrlnghlll"  and  as  he  was  stepping 
on,  as  the  train  had  come  almost  to 
a  stop,  the  brakeman  signaled  the 
engineer  to  go  ahead  and  hallooed 
"All  off  for  Sprlnghill,"  and  the  train 
Jerked  throwing  the  passenger  to  the 
ground,  and  the  brakeman  knew  that 
the  passenger  was  to  get  off  the  train 
at  the  station,  and  at  the  time  of 
signaling  to  go  ahead  he  was  tn  a 
pilace  where  ne  could  easily  have 
seen  the  position  of  the  passenger, 
the  brakeman's  carelessness  was  the 
palpable  cause  of  the  Injury,  render- 
ing the  carrier  liable  thertfor.  Dar- 
den V.  Atlantic  Coast  Line  R.  Co., 


if  he  has  had  a  reasonable  opportunity  to  get  be- 
yond danger  from  the  movement  of  the  cars," 

Xgnonuice  of  passenger's  intention  to  aliji^.  The 
mere  absence  of  knowledge  on  the  part  of  a  car- 
rier's employee  that  a  passenger  intends  to  alight 
at  a  particular  place  will  not  excuse  the  carrier  in 
ease  a  reasonable  time  is  not  allowed  the  passenger 
so  to  do.* 

[$  1S57]  9.  BeasonaUe  Thna  Dependent  on  Oir- 
cnnistancea.  What  constitutes  a  reasonable  time 
for  a  passenger  to  board  or  to  alight  from  a  train 
depends  very  largely  on  the  circumstances  existii^ 
at  the  time,  such  as  the  physical  ability  of  t^e 
passenger,  his  eneombrance  with  li^^age,  the 
existence  of  a  crowd  ou  the  car  or  the  plat- 
form, the  darkness  of  the  night  with  the  landing 
place  bad^  lighted,  the  difficnlties  of  the  place, 
and  the  like.  It  is  the  duty  of  the  carrier  to  give 
a  reasonable  time  under  the  cirenmstances  as  th^ 

144  N.  C.  1,  66  SB  512. 

MarUv  up  atsMt  ear  1»sf ore  atop- 
p«a  toe  generally  Infra  9  1368. 

1.  Be*  statutory  provisions.  And 
see  SL  Louis,  etc.,  R.  Co.  v.  Davis.  37 
Okl.  840,  132  P  837;  Oliver  v.  Colum- 
bia, etc,  R.  Co.,  66  S.  C.  1,  43  SE 
307  (conatruing  Rev.  St.  [1898]  | 
1681). 

Central  of  Georgia  R,  Co.  t. 
McNab,  160  Ala.  332.  42  S  222. 
.  Xovliis-  tnd&  wUls  pMMsMT  la 
boardlaf  or  aUffbttur  m»  goneraJly 

Infra  I  1368. 

9.  Central  of  Georala  R.  Co.  v. 
MathlB.  9  Ala.  A.  643,  64  S  197;  Hurt 
V.  St.  Louis,  etc.,  R.  Co..  94  Mo.  266, 
7  SW  1,  4  AmSR  274,  7  SW  5;  Chi- 
cago, etc.,  R.  Co.  V.  Lampman.  18 
Wyo.  106.  104  P  683.  26  LRANS  217- 
and  note,  AnnCasl912C  788. 

4.  Ala. — Louisville,  etc.,  R.  Co.  v. 
Dilbum,  178  Ala.  600,  69  8  438. 

Ind. — Southern  R.  Co.  v.  Ellis,  63 
Ind.  A.  34,  101  NE  106. 

Iowa. — Raben  v.  Central  Iowa  R. 
Co.,  73  Iowa  679.  36  NW  645,  6 
AmSR  708. 

Mo. — Hurt  V.  St.  Louis,  etc,  R. 
Co..  94  Mo.  266.  7  SW  1,  4  AmSR 
874,  7  SW  6;  Culberson  v.  Chicago, 
etc,  R.  Co..  60  Mo.  A.  656. 

Pa. — Pennsylvania  R.  Co.  v.  KIl- 
gore,  32  Pa.  292.  72  AmD  787. 

5.  C— Shealey  v.  South  Carolina, 
etc.,  R.  Co.,  67  S.  C.  61,  45  SE  119. 

Wyo. — Chicago,  etc,  R.  Co.  v. 
Lampman,  18  Wyo.  106,  104  P  533, 
26  LRANS  217  and  note,  AnnCaBl9l2 
C  788  and  note. 

But  see  Louisville,  etc.,  R.  Co.  v. 
Robson,  66  Fla.  249,  €1  S  501  (hold- 
ing that  the  duty  of  a  carrier  safely 
to  deliver  a  passenger  at  hla  desti- 
nation involves  the  duty  of  observ- 
ing whether  the  passenger  has  actu- 
ally alighted  before  the  car  is  again 
started). 

"We  do  not  think  It  was  the  duty 
of  the  conductor  to  go  through  the 
train  and  see  that  every  person  was 
safely  passed  out  of  the  cars.  .  .  . 
[It  was]  his  duty  to  stop  the  train 
sufficiently  long  to  enable  them  to 
get  out  without  danger  to  their  pei^ 
sons  and  lives;  and  If  he  did  not,  he 
was  derelict  in  his  duty."  Pennsyl- 
vania R.  Co.  V.  Kilgore,  32  Pa 
292,  294,  72  AmD  787. 

5.  Louisville,  etc,  R.  Co.  v. 
Rlcketta,  37  SW  962,  18  KyL  687,  52 
SW  939.  21  KyL  .662;  Smith  v. 
Louisville  City  R.,  10  Ky.  Op.  174. 

6.  Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Malone,  105  Ark.  22,  160  SW  116. 

Mo. — Kirby  v.  St.  I.*uis.  etc.,  R. 
Co..  146  Mo.  A.  804.  130  SW  69. 

N.  Y. — McDonald  v.  l,ong  Island 
R.  Co..  116  N,  T.  646,  22  NE  10S8,  IS 
AmSR  437. 

Tex. — Texas,  etc.,  R.  Co.  v.  Gold- 
man. (Civ.  A,)  61  SW  876. 

Wis, — Walters  v.  Chicago,  etc.,  R. 
Co..  lis  Wis.  367,  89  NW  140. 

[a]      VrMnnnpUoa^^  railroad 

company  is  presumed  to  know  that 


Yor  latar  eassst  dsvalopmsati  and  OkaagMi  in  the  law  see  cumulativ*  Annotations,  saig^^f^^^ 
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exist  and  are  known  to,  or  ahoald  be  known  to, 
the  employees  in  charge  of  the  train.*  Thus  a 
longer  time  than  is  allowed  ordinary  passengers 
may  be  necessary  in  the  case  of  children,"  or  of 
those  who  are  lame,  or  otherwise  infirm."  Where  a 
passei^er  uses  ordinary  diligence  to  alight  and  is 
injured  by  the  starting  of  the  train,  it  may  be  in- 
ferred that  the  time  of  stoppage  was  insufficient  j^" 
but  on  the  other  hand,  where  passengers  similarly 
situated  safely  leave  the  car  without  any  accident, 
it  may  legitimately  be  inferred  that  sumcient  time 


was  granted  to  alight  in  safety.'^ 

[$  1358]  10.  Moving  Train  WUle  Passenger  Is 
Boajrding  or  Alighting."  Where  a  ear  or  train  has 
been  stopped  for  a  reasonable  time,  the  carrier  is 
required  to  use  only  ordinary  care  in  thereafter 
moving  it,^^  and  if  it  is  not  apparent  to  the  car- 
rier's employees  that  a  passenger  is  either  board- 
ing or  alighting  from  the  ear  or  train,  the  carrier 
will  not  ordinarily  be  liable  for  an  injury  resulting 
from  its  being  started  or  otherwise  moved."  But 
wiiethcr  or  not  the  train  has  stopped  for  a  reason- 


pamenarers  ar«  In  the  act  of  alight- 
ing-, where  a  train  has  irtopped  for 
that  purpose.  St.  Louis,  etc.,  H.  Co. 
V.  Malone.  106  Ark.  22.  160  SW  116. 

[b]  Oood  faltH  of  oondnotor^— 
The  fact  that  the  conductor,  when 
he  rave  the  signal  to  start,  was  ju9tl- 
fied.  under  the  particular  circum- 
stances, In  thinking  that  all  the  pas- 
sengers had  alighted  does  not  ex- 
cuse the  carrier  If  a  reasonable  time 
for  all  the  xkassengers  to  get  ofT  had 
not  In  fact  elapsed.  Walters  v. 
Chicago,  etc..  R.  Co.,  113  Wis.  367.  89 
NW  140. 

7.  Ark.— Hill  T.  St.  Louis,  etc..  R. 
Co.,  86  Ark.  629,  109  SW  528;  Barrln- 

fer  V.  St.  Louis,  etc.,  R.  Co.,  73  Ark. 
48,  662.  85  SW  94,  87  SW  814  [clt 
CycJ. 

Del. — Behen  v.  Philadelphia,  etc., 

R.  Co.,  93  A  903. 

Oa. — KiUian  v.  Georgia  R.,  etc.,  Co., 
97  Ga.  727,  26  SB  884. 

III. — Toledo,  etc..  R.  Co.  v.  Badde- 
ley,  64  111.  19,  6  AmR  71;  Pierce  v. 
Gray,  63  III.  A.  168. 

Kan." — Luse  v.  Union  Pac.  R.  Co.. 
67  Kan.  3S1,  4S  P  768. 

Mich. — Smalley  v.  Detroit,  etc.,  R. 
Co.,  131  Mich.  660,  91  NW  10E7. 

Minn. — Keller  v.  Sioux  City,  etc.. 
R.  Co.,  27  Minn.  178,  6  NW  486. 

Mies. — Georgia  Pass,  R.  Co.  v. 
West.  66  Miss.  810,  6  S  207. 

Mo. — Hurt  V.  St.  Louis,  etc,  R.  Co.. 
S4  Mo.  265,  7  SW  1,  4  AmSR  374. 

Okl. — Ft.  Smith,  etc.,  R.  Co.  v. 
Green.  1S6  P  349,  360  [cit  Cyc]. 

Pa. — Machen  v.  Pittsburg,  etc.. 
Pass.  R.  Co.,  13  Pa.  Super.  642. 

Tex. — Ft.  Worth,  etc.,  R.  Co.  v. 
Taylor,  (Civ.  A.)  158  SW  36S;  Chi- 
cago, etc,  R.  Co.  V,  Armes,  32  Tex. 
Civ.  A.  32.  74  SW  77:  Texas,  etc.,  R. 
Co.  V.  MayQeld,  23  Tex.  Civ.  A.  415. 
66  SW  942;  Texas,  etc.,  R.  Co.  v. 
Born.  20  Tex.  Civ.  A.  351,  60  SW  613; 
Texas,  etc,  R.  Co.  v.  Oott,  20  Tex. 
Civ.  A.  335.  EO  SW  191, 

Wis. — Imhoff  V.  -Chicago,  etc..  R. 
Co_^20  Wis.  344. 

Wyo.— Chicago,  etc..  R.  Co.  v. 
Lampman,  18  wyo.  106,  104  P  538,  26 
LRANS  217,  AnnCasl912C  788. 

N.  B,— Parker  v.  White,  27  N.  B. 
442. 

Ont. — McDougall  V.  Grand  Trunk 
R.  Co.,  27  Ont  L.  369,  8  DomLR  271, 
4  OntWN  363,  23  OntWR  364. 

See  also  cases  supra  |S  1356,  1866. 

"The  exact  length  of  time  to  be 
given  must  depend  very  largely  upon 
circumstances.  For  Instance.  a 
longer  time  wouM  be  required  when 
there  are  many  passengers  to  alight 
than  when  there  are  but  few;  In  a 
dark  night,  with  the  landing-place 
badly  United,  than  when  there  Is  full 
light:  at  a  difficult  place  to  alight, 
than  where  it  Is  easy.  And  as  rail- 
road companies  usually  carry  not 
merely  the  vigorous  and  active,  but 
also  those  who,  from  am  or  extreme 

South,  are  slower  in  their  movements 
lan  vigorous  and  active  persons,  the 
time  oi  stopping  la  not  to  be  mcas- 
nred  by  the  time  in  which  the  latter 
may  make  their  exit  from  the  cars, 
but  by  the  time  in  which  the  other 
elaas  may.  using  diligence,  but  with- 
out hurry  and  confusion,  alight. 
Those  in  charge  of  the  trains  are 
bound  to  presume  that  there  may  be 
such  persons  In  the  cara.  and,  unless 
they  Know  there  are  not  they  have 
no  right  to  start  the  trains  until 
they  have  waited  long  enough  to  al- 
low such  persons  to  alight;  nor.  even 
after  wailing  a  reasonable  time  for 


such  persons  to  get  off,  have  they  a 
right  to  start  the  trains  without 
using  reasonable  care  to  ascertain  If 
there  are  such  persona  in  the  act  of 
getting  off.  It  certainly  would  not  be 
permissible  for  them  to  be  so  reck- 
less of  the  lives  and  limbs  of  passen- 

fers  as  to  start  the  trains  when  they 
now,  or  with  reasonable  care  might 
know,  that  passengers  are  In  the  act 
of  alighting."  Keller  v.  Sioux  City, 
etc.,  R^  Co.,  27  Minn.  178.  181,  6  NW 
486. 

[a]  A  rsasonaUe  time  for  getting 
on  or  oK  a  car  Is  such  as  one  of  ordi- 
nary care,  under  the  circumstances, 
should  be  allowed  to  take.  Barringer 
V.  St  Louis,  etc.  R.  Co..  73  Ark.  548, 
86  SW  94,  87  SW  814Mmhoff  v.  Chi- 
cago, etc.  R.  Co.,  20  wis.  344. 

[b]  The  atfs  or  asorsptfde  of  a 
passenger  does  not  determine  the 
time  of  the*  stoppage  of  a  train  on 
its  arrival  at  its  station.  The  rule  is 
that  carriers  must  afford  a  reason- 
able time  to  passengers,  whether 
young  or  old,  to  leave  the  oars  In 
safety,  and  If  the  time-tables  do  not 
allow  sufficient  time  for  this  purpose, 
and  the  injury  Is  thereby  occasioned, 
the  company  Is  liable  therefor.  To- 
ledo, etc.,  R.  Co.  V.  Baddeley,  54  XII. 
19.  S  AmR  71. 

[c]  WbMi  lai*  tnln  Is  ovowded  and 
passengers  are  occupying  the  aisles, 
a  longer  time  is  required  for  passen- 
gera  to  alight  than  when  the  train  la 
occupied  by  the  ordinary  number  of 
passengers.  Smalley  v.  Detroit,  etc., 
R.  Co.,  131  Mich.  560.  91  NW  1027, 

[d]  Family  as  unit. — Where  a  man 
becomes  a  passenger  with  his  wife 
and  little  children,  he  has  the  super- 
vision of  their  safety,  and  they  are 
to  be  regarded  as  a  unit  in  so  far  as 
affording  sufficient  time  to  leave  the 
car  Is  concerned.  Hurt  v.  St,  Louis, 
etc..  R.  Co..  94  Mo.  256,  7  SW  1,  4 
AmSR  374,  7  SW  6. 

S.  Keller  v.  Sioux  City,  etc,  R. 
Co..  27  Minn.  178,  6  NW  486;  Riden- 
hour  v.  Kansas  City  Cable  R.  Co..  102 
Mo.  270,  13  SW  889,  14  SW  760. 

9,  Ind. — Indianapolis  Southern  R, 
Co.  v.  Wall,  64  Ind.  A,  43,  101  NE 
680. 

Iowa. — Mitchell  v.  Des  Moines  City 
R.  Co.,  161  Iowa  100,  141  NW  48. 

Mo. — Brady  v.  Springfield  Tract. 
Co..  140  Mo.  A.  421,  124  SW  1070; 
Hanks  v.  Chicago,  etc.,  R.  Co.,  60  Mo. 
A.  274. 

N.  T. — Sheridan  v.  Brooklyn  City, 
etc,  R.  Co..  36  N.  T.  39.  1  Transcr.  A. 
49.  34  HowPr  217,  93  AmD  490;  Shad- 
letsky  v.  New  York  City  R.  Co.,  88 
NYS  1014. 

Tex. — Central  Texas,  etc.,  R.  Co.  v. 
Holloway,  (Civ.  A.)  64  SW  419. 

[a]  Ottsipl: — <1)  A  carrier  which 
accepts  a  cripple  or  disabled  passen- 
ger must  exercise  reasonable  care  In 
securing  his  safety  while  boarding 
and  alighting,  the  duty  depending 
on  the  particular  circumstances, 
Mitchell  v.  Des  Moines  City  R.  Co.. 
161  Iowa  100.  141  NW  43.  (2)  Thus 
the  persons  In  charge  of  a  train  are 
negligent,  where,  with  knowledge 
that  a  passenger  boarding  It  Is  a 
cripple,  compelled  to  use  a  crutch 
and  a  stick,  they  start  before  she  has 
reasonable  time  to  enter  the  car  and 
to  take  her  seat,  thereby  causing  in- 
jury to  her.  Central  Texas,  etc..  R. 
Co.  V,  Holloway,  (Tex.  Civ.  A.)  64 
SW  419. 

[b]  BUad passenger. — Where  those 
In  charge  of  a  train  know  that  a 


passenger  Is  attempting  to  board  It 
and  that  he  Is  blind,  they  are  bound 
to  consider  that  fact,  and  to  act  ac- 
cordingly In  determining  the  time 
necessary  for  him  safely  to  board 
the  train.  Indianapolis  Southern  R, 
Co.  v.  Wall,  64  Ind.  A,  43,  101  NB 
680. 

10.  Cullar  V.  Missouri,  etc.,  R. 
Co.,  84  Mo.  A.  840. 

11.  Hurt  V.  St  Louis,  etc..  R  Co., 
94  Mo.  2S6.  7  BW  1,  4  AmSR  874,  7 

SW  6, 

18.    See  also  supra  iS  1865.  1356. 

13.  St  Louis  Southwestern  R.  Co. 
V.  Turner.  33  Tex.  Civ.  A.  604,  77  SW 
266. 

14.  U.  S.— Boston  Bl.  R,  Co.  v. 
Smith.  168  Fed.  628.  94  CCA  84.  23 
LRANS  890. 

Ala. — Southern  R.  Co.  v.  Norwood, 
186  Ala.  49,  64  S  604;  Hlghlarid  Ave., 
etc.,  R.  Co.  v.  Burt.  92  Ala.  291.  9  3 
410,  13  LRA  96  and  note;  Birming- 
ham, etc,  R.  Co.  V.  Norris.  4  Ala.  A. 
368,  69  S  8«:  Nashville,  etc.,  R.  Co.  v. 
Casey,  1  Ala.  A.  844.  66  S  28. 

Ark. — Little  Rock,  etc.,  R.  Co.  v. 
Tankersley.  E4  Ark.  26.  14  SW  10»9. 

Ind. — ^Lake  Erie,  etc,  R.  Co.  v. 
BealB,  60  Ind.  A.  460,  98  NB  468; 
Dunning  v.  Lake  Erie,  etc.  R.  Co..  88 
Ind.  A.  91.  77  NE  1049;  tiOulsvllle, 
etc,  R.  Co.  V.  Castello.  9  Ind,  A.  462, 
36  NE  299. 

Iowa. — Worex  v.  Des  Moines  City 
R.  Co..  166  NW  867;  Raben  v.  Cen- 
tral Iowa  R.  Co.,  73  Iowa  B7t,  86 
NW  645    6  AmSR  708. 

Ky. — (Jhesapeake,  etc,  R.  Co.  v. 
Robinson,  136  Ky.  860.  128  SW  308. 

Mass. — Gilbert  v.  West  End  St  R. 
Co.,  130  Mass.  403,  36  NE:  60. 

Mich. — Foley  v.  Detroit,  etc,  R. 
Co.,  179  Mich.  686,  146  NW  186. 

Mo. — Hurt  V.  St.  Louis,  etc..  R, 
Co..  94  Mo.  256.  7  SW  1.  4  AmSR  874; 
Clotworthy  v.  Hannibal,  etc,  R.  Co., 
80  Mo.  220;  Straus  v.  Kansas  City, 
etc,  R.  Co.,  75  Mo.  185.  86  Mo.  421. 

Nebr. — Chicago,  etc.,  R.  Co.  v.  Lan- 
dauer,  36  Nebr.  642.  64  NW  976. 

N,  Y. — McDonald  v.  Long  Island  R. 
Co.,  116  N.  Y.  646,  22  NE  1068,  15 
AmSR  437  [aff  6  NYSt  691]. 

N.  C. — Carter  v.  Seaboard  Air  Line 
R.  Co.,  165  N.  C.  244.  81  SE  321. 

Pa. — Hatch  v.  Philadelphia,  etc.,  R. 
Co..  212  Pa.  29.  61  A  480. 

Tex, — Missouri,  etc.,  R.  Co.  t. 
Vaughan,  (Civ.  A.)  178  SW  721:  Gulf, 
etc.  R.  Co.  v.  Booth.  (Civ.  A.)  97 
SW  128;  St.  Louis  Southwestern  R. 
Co.  v.  Haynes.  (Civ.  A.)  86  SW  984. 

Wis. — Imhoff  V.  Chicago,  etc..  R, 
Co.,  20  Wis.  344;  Davis  v.  (Thicago, 
etc.,  R.  Co..  18  Wis.  176. 

Eng.— Lewis  v.  London,  ate,  R. 
Co..  L.  R.  9  Q.  a  66. 

[a]  Vhsre  a  ear  has  been  stand- 
ing- at  tbe  staHon  some  time  previous 
to  the  hour  of  departure,  there  is  no 
requirement  that  It  shall  remain 
without  movement  until  the  hour  of 
departure,  the  only  requirement  be- 
ing that  for  a  reasonable  time  before 
departure  It  shall  remain  standing 
for  passengers  to  get  on  board.  Flint, 
etc..  R.  Co.  V.  Stark,  88  Mich.  714. 

rb]  Zf  ft  passenger  rsaulns  in  his 
seat  after  the  train  has  stopped  (1) 
and  he  has  had  a  reasonable  oppor- 
tunity to  Mt  off,  the  conductor  may 
assume  that  he  does  not  Intend  to 
leave  the  train  at  that  station  and 
may  move  on.  McDonald  v.  Long 
Island  R.  Co.,  116  N.  Y.  646.  22  NB 
1068,  15  AmSR  437  [aff  6  NYSt 
691].     (2>   Whu-e  the  carrier  calls 
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able  time,  it  is  negligence  to  start  or  otherwise  to 
move  it  while  a  passenger,  within  the  actual  or 
constructive  knowledge  of  the  employees  of  the 
carrier,  is  in  a  position  of  peril  in  the  act  of 
getting  on  the  train  or  of  alighting  therefrom,*'  as 
where  they  know,  or  have  reason  to  know,  of  the 
infirmity  or  disability  of  a  passenger,  which  will 
require  him  to  take  a  longer  time  to  board  or  to 
alight;"  and  this  rule  applies,  although  the  motion 


the  station  and  stops  the  train  a  rea- 
sonable time  for  passengers  to  alight, 
and  the  passenger  falls  to  alight 
during  that  tln,«  and  until  after  the 
train  starts,  the  carrier  Is  not  liable. 
Chesapeake,  etc.,  K.  Co.  v.  Robinson, 
126  Ky.  860,  123  SW  308. 

[c]  Wlwre  persons  in  oli&rn  of  a 
-train  gi-n  thm  slffn«l  to  start  when 
«very  one  reasonably  to  be  regarded 
sls  a  passenger  is  safely  on,  there  Is 
no  negligence  as  to  one  stepping  on 
the  platform  just  as  the  train  starts 
who  Is  thrown  off  and  Injured. 
Hatch  V.  Phtladelphia,  etc.,  R.  Co., 
212  Pa.  29.  «1  A  480. 

[d1  Oaamot  ooiMlatn  tli*t  othsrs 
oonld  not  alight. — ^where  a  passenger 
had  time  to  alight  from  a  train  In 
safety  while  it  was  standing,  but  did 
not  do  so,  she  could  not  complain 
that  the  train  did  not  stop  long 
enough  for  all  the  other  passengers 
to  alight.  Dunning  v.  Lake  Erie, 
etc.,  R.  Co..  38  Ind.  A.  91,  77  NE  1049. 

[e]  Doe  to  haoUng  of  train. — A 
carrier  Is  not  guilty  of  negligence  In 
backing  a  train  at  a  station  for  the 
purpose  of  bringing  the  carriages 
alongside  the  platform  very  shortly 
after  the  name  of  the  station  has 
been  called  out  and  the  train  stopped, 
and  consequently  Is  not  liable  to  a 

{lassenger  who,  while  alighting,  is 
hrown  down  and  Injured  in  conse- 
quence of  the  backing  of  the  train. 
Lewis  v.  London,  etc.,  R.  Co.,  1^  R.  9 
Q.  B.  68. 

IB.  U.  S. — Texas,  etc.,  R  Co.  v. 
Gardner,  114  Fed.  18S,  62  CCA  142. 

Ala. — Southern  R.  Co.  t.  Norwood, 
186  Ala.  49,  64  S  604;  Alabama,  etc.. 
R.  Co.  V.  Horn,  132  Ala.  407.  SI  S 
481;  Central  of  Oeorgia  R.  Co.  v. 
Mathls,  9  Ala.  A.  648.  64  S  197;  Bir- 
mingham, etc..  R.  Co.  V.  Norrls,  4 
Ala.  A.  863,  69  S  66. 

Ark.— ^t.  Louis,  etc.,  R.  Co.  v. 
Hartung,  96  Ark.  220,  128  SW  1025. 

D.  C. — Washington,  etc.,  B.  Co.  v. 
Grant,  11  App.  107. 

Ga. — Florida  Cent.,  etc.,  R.  Co.  v. 
Cain,   100  Oa.   472,  28  SE  381. 

111. — Chicago  West  DIv.  R.  Co.  v. 
Mills,  105  111.  63;  Chicago,  etc.,  R. 
Co.  V.  Drake.  33  III.  A.  114. 

Ind. — Indianapolis  Southern  R.  Co. 
V.  Wall.  54  Ind.  A.  43,  101  NE  680; 
Lake  Erie,  etc.,  R.  Co.  v.  Beals,  60 
Ind.  A.  450,  98  NE  453. 

Ky. — Illinois  Cent  R.  Co.  v.  Wil- 
liams, 163  Ky.  831,  174  SW  741; 
Louisville  R.  Co.  V.  Ruxer,  161  Ky. 
312.  170  SW  65B;  Louisville,  etc^  R. 
Co.  V.  Harmon.  64  SW  640,  23  KyL 
871.  _ 

La. — Lehman  v.  Louisiana  Western 
R.  Co.,  37  La.  Ann.  705. 

Miss. — Georgia  Pac.  R.  Co.  v.  West, 
66  Miss.  310,  G  S  207. 

Mo. — Straus  v.  Kansas  City,  etc., 
R.  Co..  80  Mo.  421;  Swlgert  v.  Han- 
nibal, etc.,  R.  Co.,  75  Mo.  476;  Straus 
v.  Kansas  City,  etc.,  R.  Co..  75  Mo. 
185;  Thomure  v.  St.  Louts,  etc.,  R. 
Co.,  191  Mo.  A.  640,  177  SW  708; 
Groshong  v.  United  R.  Co.,  142  Mo.  A. 
718,  121  SW  1084. 

Nebr. — Chicago,  etc.  R.  Co.  v,  Lan- 
dauer,  36  Nebr.  642,  54  NW  976. 

N.  T. — Keating  v.  New  York  Cent., 
etc.,  R.  Co..  49  N,  V.  673  [aff  3  Lans. 
469];  Phllfna  v.  Northern  R.  Co..  62 
Hun  233.  16  NTS  909;  Pfeffer  v.  Buf- 
falo R.  Co..  4  Misc.  465,  24  NTS  490 
[aff  144  N.  T.  636  mem,  39  NE  494 
mem];  McOlIl  v.  Central  Crosstown 
R.  Co.,  84  NTS  477;  Flanagan  v.  New 
Tork.  etc.,  R.  Co..  8  NTS  744  [aft  126 
N.  Y.  773  mem,  27  NE  409  memj'. 
M.  C — Nanos  v.  Carolina  Cent.  R. 


Co.,  94  N.  C.  619. 

Pa. — Bockelcamp  v.  Lackawanna, 
etc.,  R.  Co.,  232  Pa.  66,  81  A  93;  Hatch 
V.  Philadelphia,  etc.,  R.  Co.,  212  Pa. 
29,  61  A  480. 

S.  C. — Whltworth  v.  Columbia,  etc., 
R.  Co..  101  S.  C.  213,  85  SB  402;  Tal- 
bert  V.  Charleston,  etc.,  R.  Co.,  72  S. 
C.  137,  61  SE  564. 

Tex. — St.  Louis,  etc..  R.  Co.  v.  Fin- 
ley,  79  Tex.  86.  16  SW  266;  Gulf,  etc., 
R.  Co.  V,  Fox,  6  SW  669;  Gulf,  etc., 
R.  Co.  V.  Booth,  <Civ.  A.)  97  SW  128; 
St.  Louis  Southwestern  R.  Co.  v. 
Haynes.  (Civ.  A.)  86  SW  934;  St. 
Louis  Southwestern  R.  Co,  v.  Can- 
non, (Civ.  A.)  81  SW  778. 

Va. — Norfolk,  eta.,  R.  Co.  v.  Grose- 
close,  88  Va.  267,  IS  SB  464,  29  Am 
SR  718. 

Wash. — Irish  v.  Northern  Pao.  R. 
Co.,  4  Wash.  48.  29  P  84B,  81  AmSR 

899. 

W.  Va. — ^Duty  v.  Chesapeake,  etc., 
R.  Co.,  70  W.  Va.  14,  73  SE  881. 

Wyo.— Chicago,  etc,  R.  Co.  v. 
Lampman,  18  Wyo.  106,  104  P  S83,  26 
LRANS  217  and  note,  AnnCa8l912C 
788  and  note. 

N.  B. — Parker  v.  White,  27  N.  B. 
442. 

[a]    Aotnal  or  express  aotios  by  a 

passenger  to  the  conductor  of  the  car 
of  an  Intention  to  alight  Is  not  re- 
quired, if  the  conductor  knows  that 
the  passenger  Is  in  the  act  of  alight- 
ing, or  If  he  does  not  know,  but 
ought  to  know,  the  fact  under  all  of 
the  circumstances.  Washington,  etc., 
R.  Co.  v.  Grant,  11  App.  (D.  C.)  107. 

ib]  If  »  eondnctor  nas  reason  to 
.•T*  that  any  passenger  who  has 
reached  his  destination,  although 
dilatory,  may  be  In  the  act  of  alight- 
ing, and  he  starts  his  train  without 
examination  or  Inquiry,  and  such 
IKissenger  Is  thereby  injured,  the  car- 
rier will  be  liable.  Oeorgia,  etc.,  R. 
Co.  V.  West.  66  Hiss.  310,  6  S  207; 
Straus  V.  Kansas  City,  etc.,  R.  Co., 
86  Mo,  421;  CuUar  v.  Missouri,  etc., 
R.  Co.,  84  Mo.  A.  340. 
'  [c]  MoMt  astlaipate  boartBag  or 
allgiittng  paassngsn. — A  carrier 
operating  a  train  standing  at  a  sta- 
tion to  receive  or  to  discharge  pas- 
sengers must  anticipate  the  presence 
of  boarding  or  alighting  passengers. 
St.  Louis,  etc.,  R.  Co.  t.  Hartung,  95 
Ark.  220.  128  SW  102S;  Groshong  v. 
United  R.  Co..  142  Mo,  A.  718.  121 
SW  1084. 

[d]  Duty  to  look  on  both  lidm.— 
It  is  the  duty  of  a  conductor  on  a 
single  track  road,  before  starting  the 
car,  to  look  on  both  sides  of  the  ear 
to  see  if  passengers  are  about  to 
enter.  Redlngton  v.  Harrlsburg 
Tract.  Co.,  210  Pa.  648,  60  A  305. 

[e]  Alighting  On  opposlt*  side 
ttom,  platform. — Where  the  conductor 
knows  that  passengers  are  alighting 
on  the  side  opposite  the  platform,  It 
is  negligence  for  him  to  start  the 
train  before  they  have  had  a  suffl- 
cient  length  of  time  to  alight  In 
safety.  Whltworth  v.  Columbia,  etc., 
R.  Co.,  101  S.  C.  213.  85  SE  402. 

[f]  Wanton  negUgMioe. — ^Whlle 
simple  negligence  may  be  grounded 
either  on  actual  knowledge  of  a  pas- 
senger's peril  in  alighting  or  on  a 
duty  to  Know  thereof,  to  establish 
wanton  negligence  In  that  respect 
the  company  must  have  had  knowl- 
edge of  the  passenger's  perilous  con- 
dition at  the  time  the  train  was 
started  while  he  was  alighting.  Cen- 
tral of  Georgia  R,  Co.  v.  Mathls,  9 
Ala.  A.  643.  64  S  197. 

16.    Mitchell  v.  Des  Uolnes  City 


is  an  ordinary  one  incident  to  the  operation  of  the 
train  it  also  applies  where  the  passenger's  delay 
in  alighting  is  caused  by  the  carrier 's  failure 
to  call  the  station.^^  Any  sudden  or  unnecessary 
starting  or  jerking  of  the  train  while  a  passenger 
is  in  the  act  of  alighting,  which  fact  the  carrier 
knows,  or  ought  to  know,  whereby  the  papsenger  is 
injured,  renders  the  carrier  liable  therefor;**  this 
rule  also  applies  to  a  sudden  stopping  of  the  train 

R.  Co.,  161  Iowa  100,  141  NW  43; 
Georgia  Pac.  R.  Co.  v.  West,  66  Miss. 
310.  6  S  207;  Toledo,  etc..  Tract.  Co. 
v.  McFall.  28  Oh.  Clr.  Ct.  362. 

ta]  Wliars  a  oar  Is  started  wUle 
a  orippled  passenger  Is  sllglitinjr  In 
the  conductor's  presence  and  view, 
the  carrier  will  be  liable  for  result- 
ing Injuries,  although  such  passen- 
ger has  already  been  allowed  a  rea- 


sonable time  for  alighting  when  she 
starts  to  alight  Mltehell  v.  Z>es 
Moines  City  R.  Co.,  161  Iowa  100,  141 
NW  48. 

[bl  Feeble  pexven^The  fact  that 
a  man  was  so  old  and  feeble  as  to 
require  the  assistance  of  a  conductor 
ana  others  to  enter  one  of  Its  cars 
and  be  placed  in  a  seat,  coupled  with 
his  request  to  the  conductor  that  the 
latter  afford  him  sufficient  time  to 
alight,  is  notice  to  an  Interurban 
railroad  company  which  will  render 
it  liable  for  starting  Its  car  without 
affording  him  reasonable  time  to 
alight  In  safety.  Toledo,  etc..  Tract. 
Co.  V.  HcFall,  28  Oh.  Clr.  Ct.  862. 

BeasoaaMs  ttnu  dspsnOsBt  on  ei^ 
onnurtanoss  see  generally  supra  | 
1357. 

17.  Illinois  Cent.  R.  Co.  v.  Wil- 
liams. 163  Ky.  831.  174  SW  741.  See 
also  cases  supra  note  IS. 

18.  Chesapeake,  etc..  R.  Co.  v. 
Robinson,  136  Ky.  850,  123  SW  308. 

19.  U.  S.— Rutledge  v.  New  Or- 
leans, etc.,  R.  Co.,  129  Fed.  94,  68 
CCA  696. 

Ark. — St  Louis,  etc.,  R.  Co.  v. 
Holmes,  96  Ark.  339,  131  SW  692. 

Fla. — Florida  R.  Co.  v.  Dorsey,  69 
Fla.  260,  62  S  963. 

Ky. — Illinois,  etc.,  R.  Co.  v.  Dal- 
las, 150  Ky.  442.  150  SW  536;  LoulH- 
vlllev  etc  R.  Co.  v.  Deason,  96  SW 
1115.  29  KyL  1259. 

Mass.'T-Pomeroy  v.  Boston,  etc.,  R. 
Co.,  172  Miss.  92.  61  NE  623. 

Mich. — Wood  V.  Lake  Shore,  etc.. 
R.  Co..  49  Mich.  370.  13  NW  779. 

Mo. — Young  V.  Missouri  Pa<!.  R 
Co.,  113  Mo.  A.  636.  88  SW  7«7,  (A.) 
84  SW  176. 

N.  T. — Robert*  v.  Johnson,  S8  N. 
T.  613. 

N.  C. — Kearny  v.  Seaboard  Air 
Line  R.  Co.,  168  N.  C.  621,  74  SB 

593. 

Pa. — ^Rau^ley  v.  West  Jersey,  etc.. 
R.  Co..  202  ^a.  43.  61  A  B97. 

S.  C. — Cunningham  v.  Columbia, 
etc.,  R.  Co.,  96  S.  C  466.  81  SB  160. 

Tex.— Gulf,  etc,  R.  Co.  v.  Wil- 
liams, (dv.  A.)  138  SW  S27:  St 
Louts  Southwestern  R.  Co.  v.  Hum- 
pihreys,  26  Tex.  Ctv.  A.  401,  68  SW 
791;  Missouri  Pao.  R.  Co.  V.  Fors- 
man.  (Civ.  A.)  46  SW  884. 

W.  Vs. — Guerln  v.  Pittsburgh,  etc., 
R.  Co.,  72  W.  Va.  726.  79  SB  739. 

[a]  Degre*  of  care.^ — A  railroad 
company  must  exercise  that  high 
degree  of  foresight  as  to  possible 
dangers  to  passengers  preparing  to 
slight  from  a  train  through  the  sud- 
den starting  thereof,  and  that  high 
degree  of  care  In  providing  against 
such  danger  which  would  be  exer- 
cised by  very  careful  and  compe- 
tent persons  under  the  same  or  simi- 
lar circumstances.  Gulf,  «*c.,  R. 
Co.  V.  Williams.  (Tex.  Civ.  A.)  136 
SW  527. 

[b]  The  fact  that  olx  Is  1st  off  In 
a  brake  in  the  nsnal  way  does  not 
preclude  a  recovery  by  an  alighting 
passenger  who  is  thrown  down  by  a 
sudden  movement  of  the  cars  caused 
by  such  letting  off  of  the  brake, 
unless  there  was  no  way  to  avoid  let- 
ting the  air  off  without  causing  such 


FUr  latsr  oassa,  dsnralopmsBts  and  cOuMffsa  in  the  law  see  cnmulativs  Annotations,  wmm*  titl*,  pas*  uifl  not*  number. 
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or  car  while  a  passenger  is  alighting.'" 

Before  reacbui«  seftt  Ordinarily  it  ie  not  n^li- 
gence  to  start  a  train  or  oar  after  a  passenger  has 
got  on  board  the  ear  and  before  he  has  reached  a 
seat,'^  onless  there  is  some  reason  to  apprehend 
danger  in  so  doing,  or  the  movement  is  made  in  a 
n^Ugent  manner,  or  unless  it  is  required  by  stat- 
ute that  the  passenger  shall  be  given  a  reasonable 
time  to  reach  a  seat.^ 

[4  1359]  11.  Warning  of  Uovement  of  Train. 
It  is  ordinarily  the  duty  of  a  railroad  company  to 
give  notice  by  signal  or  otherwise  that  its  train  is 
about  to  start,  particularly  where  there  are  special 
circumstances  rendering  a  signal  or  warning  rea- 
sonably ne^essuy,**  and  especially  where  such 
warning  is  required  by  statute."   But  in  the  ab- 


sence of  knowledge  that  passengers  are  boarding 
or  alighting,  if  the  train  has  been  stopped  a  suffi- 
cient time  for  them  to  get  aboard  or  alight,  the 
train  may  be  started  without  further  notice  or 
warning.^  There  is  no  general  mle  requiring  a 
warning  to  be  given  a  passenger  before  starting  a 
street  car." 

[$  1360]  12.  Oare  at  Places  Other  Than  Regu- 
lar Stopping  Places — a.  In  Oeneral.  The  rules 
stated  in  preceding  paragraphs  as  to  reasonable, 
time  for  boardii^  or  alighting  and  as  to  the  signal 
for  starting  the  train  are  applicable  where  the 
train  is  stopped  for  taking  on  or  discharging  pas- 
sengers at  other  than  its  regular  or  usual  sto|^ing 
place,"  even  though  the  conductor  exceeds  his  au- 
thority and  violates  the  rules  of  the  carrier  in  so 


a  movement.  Pomwor  v.  Boaton, 
etc.,  R.  CO.,  172  Mass.  92,  fil  NB 
62S. 

[o] '  OotwUnff     iwltoli  eaflnei. — 

It  Is  nerllgence  for  the  carrier  to 
couple  a  switch  engine  to  a  train 
after  It  has  reached  Its  terminus 
while  passengers  are  alighting:,  jar- 
ring it  so  that  a  passenger  Is  tnrown 
down  and  injured,  although  the  coup- 
ling Is  in  the  usual  manner,  and  with 
no  more  force  than  necessary  to 
effect  it.  Raughley  v.  West  Jersey, 
etc..  R.  Co..  202  Pa.  43,  Bl  A  B97. 

[d]  Wlwre  a  passaayer  aUfhtlag 
from  a  stags  ooaeh  was  injured  by 
the  horses  starting  up,  causing  the 
passenger    to    be    thrown    to  the 

S round,  the  happening  of  the  acct- 
ent  showed  prima  facie  llabttlty, 
either  In  having  unsuitable  horses  or 
an  Incompetent  or  negligent  driver. 
Roberts  v.  Johnson,  58  N.  T.  613. 

SndOeu  Jsrks  or  jolts  genumUy 
see  infra  S  1387. 

SnOdsiL  o*  nrnunal  movemsnt  of 
■treat  car  see  infral  1367. 

ao.  Texas,  etc..  R.  Co.  v.  Nunn, 
»8  Fed.  963,  39  CCA  364;  Comer- 
ford  V.  New  York,  etc,  R.  Co.,  181 
Mass.  628.  63  NE  936:  Smalley  v. 
Detroit,  etc.,  R.  Co.,  131  Mich.  660, 
91  NW  1027:  Needbam  v.  Inter- 
borouffh  Rapid  Transit  Co.,  48  MlBO. 
522,  93  NTS  661. 

81.  Louisville,  etc.,  R.  Co.  v. 
Gaines,  152  Ky.  266,  153  SW  216; 
lUlnoie.  etc.,  R.  Co.  v.  Ball,  ISO  Ky. 
531,  160  SW  668;  Lexington  R.  Co. 
V.  Britton,  130  Ky.  676,  114  SW  296: 
Ulddleborough  R.  Co.  v.  Webster,  60 
SW  843,  21  KyL.  3;  Louisville,  etc., 
R.  Co.  V.  Hale.  102  Ky.  600,  44  SW 
213.  19  KyL  1661,  42  LRA  293;  Blume 
V.  Chicago,  etc..  R.  Co.,  (Minn.)  158 
NW  418;  Barth  v.  Kansas  City  El. 
R.  Co.,  142  Mo.  536,  44  SW  778;  Tar- 
nell  v.  Kansas  CUty.  etc.  R,  Co.,  113 
Mo.  670,  21  SW  1,  18  LRA  6»»:  Ft. 
Smith,  etc.,  R.  Co.  v.  Grean,  (Okl.) 
166  P  349. 

Starting  straat  oar  before  pwweB- 
gtae  seated  see  Infra  S  1366. 

82.  Ga, — Macon,  etc.,  R.  Co,  v. 
Moore.  108  Ga.  84,  83  SE  889. 

Ky. — Sheffer  v.  Louisville,  etc,  R. 
Co.,  60  SW  403,  22  KyL  1306:  Louis- 
ville, etc..  R.  Co.  v.  Hale.  102  Ky. 
600,  44  SW  213,  19  KyL  1661.  42  LRA 
293  and  note. 

La. — Kelly  v.  Vlcksburg,  etc.,  R. 
Co.,  108  La.  423.  32  S  388! 

Mo. — Barth  v.  Kansas  City  Bl.  R. 
Co..  142  Mo.  536,  44  SW  778;  Tarnell 
V.  Kansas  City,  etc..  R.  Co.,  113  Mo. 
570.  21  SW  1,  18  LRA  699. 

Tex. — International,  etc.,  R.  Co.  v. 
Copeland.  60  Tex.  325;  Gulf,  etc.,  R. 
Co.  V.  Powers,  4  Tex.  Civ.  A,  228, 
2S  SW  326. 

Ta]  JaxUng  of  traia,— A  railroad 
company  is  liable  to  a  passenger  for 
an  injury  caused  by  a  violent  Jerk- 
ing of  the  train  In  starting  before 
he  has  time  to  be  seated.  Sheffer 
V.  Louisville,  etc..  R.  Co.,  60  SW  403. 
22  KyL  1305;  Barth  v.  Kansas  City 
El.  R.  Co.,  142  Mo.  636,  44  SW  778. 

Vb]  rratght  o*  nlxad  trala — <1) 
Where  a  ranroad  company  furnishes 
as  the  only  means  of  transportation 
over  Its  road  a  "mixed  train,"  eom- 
poaad  of  a  paaaenger  coach  and  a 


number  of  freight  cars,  and  when, 
on  account  of  the  character  and  con- 
struction of  such  a  train.  It  cannot 
start  from  a  station  after  stopping 
thereat  without  its  movement  being 
attended  with  a  Jerk  which  may 
endanger  the  safety  of  those  on  board 
who  are  unseated,  it  becomes  the 
duty  of  the  company  to  use  extra- 
ordinary diligence  in  protecting 
against  such  danger  a  passenger  who 
has  bc«rded  the  train,  by  stopping  a 
sufficient  length  of  time  to  give  such 
passenger  a  reasonable  opportunity 
to  be  seated.  Macon,  etCj^  R.  Co.  v. 
Moore,  108  Ga.  84.  33  SB  889.  (2) 
Where  a  local  freight  train  with  a 
caboose  attached  stopped  for  pas- 
sengers at  a  station  and  plain  tifF 
boarded  the  caboose,  It  being  the  last 
car  of  the  train,  and  before  he  could 
enter  the  train  started  with  a  Jerk, 
throwing  him  off  the  platform,  it 
constituted  negligence  for  which 
plaintiff  could  recover.  Kelly  v. 
Vickaburg,  etc.,  JL  CO.,  108  La.  428, 
32  S  388. 

[c]  Tha  mwa  fact  tliat  a  pas- 
■aagar  ts  a  flaaltT  woman  encum- 
bered with  a  number  of  children, 
does  not.  when  she  has  an  escort 
with  her,  constitute  such  an  infirmity 
as  to  take  the  case  out  of  the  general 
rule,  so  as  to  render  the  carrier 
liable  for  an  injury  to  the  passenger, 
caused  by  the  sudden  starting  of  the 
train  before  she  was  seated.  Louis- 
ville, etc.,  R.  Co.  V.  Hale,  102  Ky. 
600,  44  SW  213,  19  KyL  1661,  42 
LRA  293. 

Starting  street  oar  before  paaaen- 
g«r  seated  see  infra  }  1366. 

83.  Gainesville  Midland  R.  Co.  v. 
Jackson,  1  Ga.  A.  632,  57  SE  1007 
(under  Civ.  Code  [1896]  S!  2268. 
2270). 

84.  U.  S. — Pennsylvania  R.  Co.  v. 
Stockton.  184  Fed.  422,  106  CCA  433; 
Midland  Valley  R.  Co.  v.  Page.  182 
Fed.  126;  Andrlst  v.  Union  Pac.  R. 
Co.,  30  Fed.  346. 

Cal. — Carr  v.  EbI  River,  etc.  R. 
Co..  98  Cai.  366,  33  P  218,  21  LRA 
364  and  note. 

(la. — Perry  v.  Central  R.  Co..  66 
Ga.  746;  Central  R.,  etc.,  Co.  v.  Perry. 
68  Ga.  461;  Mitchell  V.  Western,  etc.. 
R.  Co..  30  Ga.  22. 

Iowa. — Gannon  v.  (Chicago,  etc.,  R. 
Co.,  141  Iowa  37.  117  NW  966,  23 
LP.ANS  1061. 

Me. — State  v.  Grand  Trunk  R.  Co., 

68  Me.  176.  4  AmR  258. 

Mfch. — Flint,  etc.,  R.  Co.  v.  Stark, 
38  Mich.  714. 

Mo. — Doss  v.  Missouri,  etc.,  R.  Co., 

69  Mo.  27.  21  AmR  371. 

N.  Y. — Keating  v.  New  York  Cent., 
etc.,  R.  Co.,  49  N.  Y.  673;  Daly  v. 
Central  R.  Co.,  26  App.  Dlv.  200,  49 
NYS  901;  Probst  v.  Southslde  R.  Co,, 
1  Thomps.  &  C.  addenda  10;  Mc- 
Quade  v.  Manhattan  R.  Co.,  53  N.  Y. 
Super.  91. 

Okt. — St.  Louis,  etc..  R,  Co.  v,  Lee, 
37  Okl.  545,  132  P  1072,  46  LRANS 
367. 

Tex. — Atchison,  etc  R.  Co.  v.  Wor- 
ley,  (dv.  A.)  25  SW  478;  Texas 
Trunk  n.  Co.  V.  HuUina,  (A.)  18  SW 
790. 

Wla. — ^imhoflE  v.  Chleago,  etc,  R. 
Co.,  22  Wia.  681. 


N.  B.— Hall  v.  McFadden,  19  N.  B. 
340. 

as.  Southern  R.  CM.  v.  Norwooi. 
186  Ala.  49,  64  3  604  (Code  [19071 
a  6473);  McElvane  v.  Central  of 
Georgia  R.  Co..  170  Ala.  625,  54  S 
489.  34  LRANS  716. 

[aj  A  faUnre  to  ring  the  baU  or 
blow  tha  wUstla  <1)  before  leaving 
a  station  as  required  by  statute  is 
negligence  per  se.  McElvane  v. 
Central  of  Georgia  R.  Co„  170  Ala. 
526.  54  S  489,  34  LRANS  716.  (2) 
But  such  a  statute'  Is  not  Intended 
for  the  protection  of  a  passenger 
who,  having  had  ample  time  to 
alight,  neglects  to  do  so  and  remains 
on  the  IraJn  without  permission. 
Southern  R.  Co.  v.  Norwood,  186  Ala. 
49,  64  S  604  (Code  [1907]  t  6473). 

86.  Ga.— Atlanta,  etc,  R.  Co.  v. 
Dlckerson,  89  Ga.  456,  15  SE  634. 
Compare  Perry  v.  Central  R.  Co.,  66 
Ga.  746. 

Ind. — Lake  Erie,  etc.,  R.  Co.  v. 
Reals,  60  Ind.  A.  460.  98  NE  463. 

N.  J. — Hadle  v.  Clayton,  etc.,  Co., 
61  N.  J.  L.  197.  38  A  805. 

N.  C. — Malcomb  v.  Richmond,  etc, 
R.  Co..  106  N.  C.  63,  11  SB  187. 

Oh. — New  York,  etc..  R.  Co.  v. 
Woods,  9  Oh.  dr.  Ct.  822. 

S.  D. — Larson  v.  Chicago,  etc..  R. 
Co..  31  S.  D.  512.  141  NW  363. 

Tex.— Gulf,  etc,  R.  Co.  v.  Wil- 
liams. 70  Tex.  169,  8  SW  78;  Inter- 
national, etc.,  R.  Co.  V.  Copeland,  60 
Tex.  325;  Gulf,  etc.,  R.  Co.  v.  Booth. 
(Civ.  A.)  97  SW  128. 

fa]  Vasasuger  away  from  station, 
—where  a  train  did  not  leave  a  sta- 
tion where  it  had  stopped  to  permit 
passengers  to  alight  tor  lunch  until 
schedule  time,  the  carrier  was  not 
required  to  notify  a  passenger  In  a 
saloon  nearly  a  block  away  that  the 
train  was  about  to  depart.  Larson 
v.  Chicago,  etc,  R.  Co.,  31  S.  D.  512. 
141  NW  363. 

87.  Connor  v.  Washington,  R., 
etc.,  Co.,  43  App.  JD.  C.)  329;  Metro- 
politan St.  K.  C;o.  V.  Warren.  74 
KS.TI.  244,  86  P  131,  89  P  666;  Weeks 
V.  Boston  El.  R.  Co.,  190  Mass.  563, 
77  NE  654;  Davey  v.  Greenfield,  etc, 
R.  Co.,  177  Mass.  106.  E8  NE  172; 
Pryor  v.  Metropolitan  St.  R.  Co.,  86 
Mo.  A.  357. 

[a]  Test  of  nyllgenoe. — ^Whether 
it  is  negligence  for  a  motorman  to 
start  the  car  without  a  signal  from 
the  conductor  depends  on  whether  It 
would  have  been  negligence  for  the 
conductor  to  have  then  given  the 
starting  signal.  Davey  v.  Green- 
fleld.  etc,  R.  Co.,  177  Mass.  106.  58 
NE  172. 

88.  Ala. — Alabama  Great  South- 
em  R.  Co.  V.  SInlard,  123  Ala.  567. 
26  S  689. 

111. — Ward  V.  Chicago,  etc.,  R.  Co.. 
165  111.  462,  46  NE  366  [rev  61  111.  A. 
6301. 

N.  Y. — Braasel]  v,  New  York  Cent,, 
etc,  R.  Co..  84  N.  Y.  241. 

Pa. — Pennsylvania  R.  Co.  v.  White, 
88  Pa.  327. 

Tex. — Texas,  etc.,  R.  Co,  v.  Elliott. 
26  Tex.  Civ.  A.  106,  61  SW  726:  Mar- 
tin v.  St.  Louis  Southwestern  R,  Co,. 
<Civ.  A.)  66  SW  1011, 

[a1  Vhara  a  paassngsr  nm  a 
fMjght  teala  t^^arrantM|  in  as- 
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stopping  the  train.^  If  the  train  is  stopped,  not 
for  the  purpose  of  allowing  passengers  to  get  on 
board  or  alight,  eare  must  be  taken  to  avoid  injury 
to  passengers  who  may  be  misled  as  to  the  place 
of  stoppage  being  the  proper  one  for  those  pur- 
poses.*" With  reference  to  this  matter  it  is  impor- 
tant to  know  whether  there  has  been  an  express  or 
an  implied  invitation  to  the  passenger  to  get  on 
board  or  alight  at  such  place,  and  if  such  invitation 
has  been  given,  the  duty  is  involved  of  using  care 
with  reference  to  passengers  who  attempt  to  comply 
with  the  invitation,^^  and  this  rule  applies,  although 
the  train  stops  at  a  station  for  a  reasonable  length 
of  time  to  enable  the  passenger  to  get  off,  but  he 
neglects  to  do  so,  and  it  again  stops  at  another 
place  for  him  to  alight;"^  and  the  faet  that  a  pas- 


senger in  such  a  case  fails  to  demand  a  return  of  the 
car  or  train  to  the  platform  does  not  cast  on  him 
the  dat^er  incident  to  getting  off,  if  he  does 
not  know  that  the  alighting  place  is  dangerous," 
Where  the  passenger  is  attemptii^  to  ^t  on  board 
or  alight  in  pursuance  of  an  express  or  implied  invi- 
tation, it  is  the  duty  of  the  carrier  to  bring  the 
train  to  a  full  stop  in  order  to  enable  him  to  do 
so  in  safety;"  and  if  by  increasir^  the  speed  of  the 
train  before  it  has  come  to  a  full  stop"  or  by  start- 
ing the  train,  when  the  employees  know,  or  have 
reason  to  know,  that  a  passenger  is  boardii^  or 
alighting,*"  the  passenger  is  injured,  he  may  recover 
for  the  injuries  caused  thereby.  But  where,  in  such 
cases,  the  carrier  does  not  know,  or  have  reason  to 
know,  that  a  passenger  is  in  a  dans^erons  iwsition 


sumlnff  tnat  thd  place  where  the  ca- 
boose stops  Is  the  place  at  lyhlcb 
she  Is  expected  to  alight.  It  Is  the 
duty  of  the  carrier  to  stop  the  train 
long  enough  for  her  to  aUght  In 
safety,  or  to  warn  her  of  the  Banger 
resulting  from  the  further  movement 
of  the  train  in  time  to  avert  Injury, 
and  It  Is  immaterial  whether  the 
movement  of  the  train  producing  the 
injury  Is  an  incident  to  the  ordinary 
operation  of  such  trains,  or  Is  un- 
necessarily violent.  Southern  R.  Co. 
V.  Burgess,  143 -Ala.  364,  42  S  35. 

as.  Texas,  etc..  R.  Co.  v.  Elliott, 
26  Tex.  Civ.  A.  106,  61  SW  726. 

30.  Ala, — Richmond,  etc..  R,  Co. 
V.  Smith,  92  Ala.  237,  9  S  223. 

Ark. — Kansas  City  Southern  R. 
Co.  V.  Davis.  83  Ark.  217,  103  SW 
803;  Memphis,  etc.,  R.  Co.  v.  String- 
fellow,  44  Ark,  322,  51  AmR  598  and 
note. 

Cal, — Raub  v.  Los  Angeles  Termi- 
nal R.  Co.,  103  Cal.  473.  37  P  374. 

Ga- — Augusta  R.  Co.  v.  Glover,  92 
Ga.  132.  18  SE  406;  Montgomery,  etc.. 
R.  Co.  v.  Boring.  61  Ga.  582;  Mitchell 
v.  Western,  etc..  R.  Co.,  30  Ga.  22, 

111. — Chicago,  etc..  R,  Co.  v.  Arnol, 
144  111.  261.  33  NE  204.  19  LRA  313; 
McNuIta  v.  Ensch.  134  111.  46,  24 
NE  631:  Ohio,  etc.,  R.  Co.  v.  Schlebe, 
44  111.  460. 

Ind. — Columbus,  etc.,  R.  Co.  v.  Far- 
rell.  31  Ind.  408;  Louisville,  etc..  R. 
Co.  v.  Holsapple.  12  Ind.  A.  301,  38 
NE  1107. 

Kan. — Lynch  v.  Missouri  Pac.  R. 
Co..  92  Kan.  7S6,  148  P  i>38;  Southern 
Kansas  R.  Co.  v.  Pavey.  48  Kan.  452, 
29  P  593 

Mich.— Sherwood  v.  Chicago,  etc., 
R.  Co..  82  Mich.  374.  46  NW  773; 
Porter  v.  Chicago,  etc.,  R.  Co..  80 
Mich.  166,  44  NW  1054,  20  AmSR 
611. 

Mo. — McOee  v.  Missouri  Paa  R. 
Co..  92  Mo.  208.  4  SW  739,  1  AmSR 
706:  Monroe  v.  United  R.  Co.,  164  Mo. 
A.  39,  133  SW  645. 

N,  Y, — Taber  v.  Delaware,  etc..  R. 
Co.,  71  N.  Y.  489.  Sauter  v.  New 
York  Cent.  etc..  R.  Co.,  6  Hun  446 
[aft  66  N.  Y.  50,  23  AmR  18]. 

Pa. — Philadelphia,  etc.,  R.  Co.  v. 
Edelsteln,  16  A  817. 

S.  C. — Martin  v.  Southern  R.  Co., 
77  S.  C.  370,  68  SE  3,  122  AmSR 
574. 

[a]  Wh»r»  tbe  engueer  1*  wialMe 
to  stop  the  train  at  the  usual  stop- 
ping place,  through  the  failure  of 
the  air  brakes  to  work  properly,  this 
la  no  evidence  of  negligence  on  the 
part  of  the  company,  where  the  de- 
fect In  the  brakes  Is  unexplained 
and  may  fairly  be  attributed  to  mere 
accident,  and  especially  l5i  this  so 
where  all  other  reasonable  efforts 
are  made  to  stop  the  train.  Porter 
V.  Chicago,  etc.,  R.  Co.,  80  Mich.  156, 
44  NW  1054.  20  AmSR  511. 

31.  Ala. — Blrminghan,  etc..  R,  Co. 
v.  Jung,  IGl  Ala.  461,  49  3  434,  18 
AnnCas  657. 

Ark. — Kansas  City  Southern  R. 
Co.  V.  Davis.  83  Ark.  217.  103  SW  603. 

Fla. — Florida  East  Coast  R.  Co.  v. 
Carter,  67  Fla.  336,  65  S  254. 

Ind. — New    York,    etc..   R.   Co.  V. 


Doane,  115  Ind.  436,  17  NE  913,  7 
AmSR  461,  1  LRA  157;  Terre  Haute 
Tract.,  etc.,  Co.  v.  Payne,  46  Ind,  A. 
132.  89  NE  413. 

Kan. — Lynch  v,  Missouri  Pac.  R. 
Co.,  92  Kan.  736.  142  P  938. 

Ky. — Chesapeake,  etc.,  R.  Co.  v. 
Topping.  78   SW  135,  25  KyL  1390. 

Mich. — Nichols  V.  Chicago,  etc.,  R. 
Co..  90  Mich.  203,  SI  NWT64:  Michi- 
gan Cant.  R.  Co.  v.  Coleman,  28  Mich. 
440. 

Minn. — Krai  v.  Burlington,  etc..  R. 
Co..  71  Minn.  422.  74  NW  166. 

Mo. — Austin  V.  St.  Louis,  etc..  R. 
Co..  149  Mo,  A.  397.  130  SW  385. 

N.  Y. — Jones  v.  New  York  Cent., 
etc..  R.  Co..  156  N.  Y.  187.  60  NE 
856.  41  LRA  490;  Minor  v.  Lehigh 
Valley  R.  Co..  21  App.  DIv.  307,  47 
NYS  307;  PhlUlpa  v.  RenB.selaer.  etc.. 
R.  Co.,  67  Barb,  644  [rev  on  the  facts 
49  N.  Y.  177]. 

Pa. — Case  v.  Delaware,  etc.,  R. 
Co..  191  Pa.  450.  457.  43  A  819.  1100; 
Leedom  v.  Philadelphia,  etc.,  R.  Co., 
62  Pa.  Super.  698.  602. 

S.  C. — Cunningham  v.  Columbia, 
etc..  R.  Co.,  96  S.  C.  456.  81  SE  160. 

Tex. — Missouri,  etc..  R.  Co.  v. 
Kemp.  <Clv.  A.)  173  SW  532:  St. 
Louis  Southwestern  R.  Co.  v.  Wood- 
all.  (Civ.  A.)  159  SW  1012;  St.  Louis 
Southwestern  R.  Co.  v.  Mlsslldlne, 
{Civ.  A.)  157  SW  246;  Texas  Mid- 
land R.  Co.  V.  Brown.  (Civ.  A.)  58 
SW  44;  Houston,  etc.,  R.  Co.  v.  Dot- 
son.  15  Tex.  Civ.  A.  73.  38  SW  642. 

Eng. — Foy  v.  London,  etc..  R,  Co., 
18  C.  B.  N.  S.  226.  114  ECL  225.  144 
Reprint  429. 

B.  C. — Schnell  v.  British  Columbia 
Electric  R.  Co..  15  B.  C.  378. 

N.  B. — Holland  v.  Canadian  Pac. 
R.  Co.,  33  N.  B.  78. 

[a]  Waleading  paavenger. — Rail- 
road carriers  of  passengers  must  be 
extremely  careful  not  to  mislead  pas- 
sengers to  believe  that  the  halting 
of  the  train  at  a  station  Is  Intended 
as  an  Invitation  to  them  to  alight 
when  It  is  not  so  Intended  and  If 
the  conduct  of  the  carrier's  serv- 
ants In  managing  the  train  is  such 
as  to  create  that  impression  and  a 
passenger  attempts  to  leave  the 
coach  at  a  place  where  no  facilities 
are  provided  for  doing  so  and  is  in- 
jured, the  carrier  Is  liable.  Kansas 
City  Southern  R.  Co.  v.  Davis,  83 
Ark.  217.  103  SW  603. 

[b]  PermlKHlon  tsmporarUy  to 
leave  train. — ^A  conductor,  while  stop- 
ping at  a  place  at  which  It  is  custom- 
ary to  receive  passengers,  may 
grant  permission  to  a  passenger  to 
leave  the  train  temporarily,  and  in 
such  a  case  it  is  the  duty  of  the 
carrier's  employees  to  exercise  due 
care  to  know,  before  moving  the 
train,  that  the  passenger  is  not  in 
the  act  of  reentering  It,  or  in  a 
position  which  will  be  rendered  peril- 
ous by  moving  the  train.  Birming- 
ham, R..  etc..  Co.  v.  Jung,  161  Ala. 
461.  49  S  434.  18  AnnCas  657. 

.[c]  The  dnt7  of  a  oarrlar  to  exer- 
olse  proper  oara  to  provide  saf* 
plaoM  for  passengers  to  board  and 
alight  from  trains  may  not  be 
evaded   by   negligently  carrying  a 


passenger  beyond  his  aestlnatlon 
and  then  compelling  him  to  get  off 
the  train  at  an  unusual  plac»  in  the 
dark.  St,  Loula  Southwestern  R.  Co. 
V.  Mlssildlne,  (Tex.  Civ.  A.)  157  SW 
346. 

[  d  ]    Ovarabootliv  platform. — ( 1 ) 

Where  a  train  accidentally  over- 
shoots the  platform,  and  due  care  is 
taken  to  prevent  passengers  from 
alighting,  the  company  is  not  liable 
for  Injuries  received  by  a  passenger 
in  alighting  at  such  place.  Anthony 
V.  Midland  R.  Co.,  100  L,  T.  Rep.  N. 
S.  117.  (2)  Where  a  train  overshot  a 
station  platform  In  the  daytime,  and 
a  porter  called  out  several  times  the 
name  of  the  station  and  let  out 
some  passengers,  and  a  reasonable 
time  for  backing  the  train  up  to  the 
platform  had  elapsed,  and  there  was 
at  hand  no  employe©  whom  a  passen- 
ger could  request  to  have  the  train 
backed,  and  he,  while  cautiously 
alighting,  fell  and  was  Injured,  there 
was  evidence  of  negligence  on  the 

gart   of   the  company.     NIcolla  v. 
reat  Southern,  etc.,  R.  Co.,  21  Wkly. 
Rep.  387. 

[e]  Tho  onloadlng  of  fralglit  and 
th»  •witching  of  oara  Is  not  notice 
to  a  passenger  that  ha  is  expected  to 
board  the  train  at  an  unusual  place. 
Lo  Due  V.  St.  Louis,  etc.,  R.  Co.,  169 
Mo.  A.  136,  140  SW  768, 

[f]  Where  passaagera  habltnaUy 
alight  at  a  point  where  they  are  not 
invited  to  so  do.  without  any  effect- 
ual means  to  prevent  them  from  so 
doing,  the  carrier  ehould  see  that 
they  have  a  safe  opportunity  so  to 
alight.  Florida  East  Coast  R.  Co,  v. 
Carter,  67  Fla.  325,  65  S  264, 

[g]  A  apaolal  oontraot  to  run  a 
train  to  a  place  where  there  Is  no 
station  does  not,  as  to  passengers 
not  i^tles  thereto,  absolve  the  car- 
rier from  Its  duty  as  to  their  safety 
in  alighting,  Missouri,  etc.,  R.  Co.  v, 
Kemp,  (Tex.  Civ.  A.)  173  SW  682. 

Invitation  see  also  supra  }  1340. 
3a.    Krai   v.    Burlington,    etc.,  R 
Co..  71  Minn,  422,  74  NW  166. 

33.  Fllllngham  v.  St.  Louis  Tran- 
sit Co..  102  Mo.  A.  673,  77  SW  314. 

34.  St.  Louis,  etc.,  R.  Co.  v.  Can- 
trell.  37  Ark.  519;  Bucher  v.  New 
York  Cent.,  etc.,  R.  Co.,  98  N.  Y.  128; 
Zimmerman  v.  Long  Island  R.  Co..  14 
App.  Dlv.  562.  43  NYS  883;  Crissey  v. 
Hestonviile,  etc.,  Pass.  R.  Co.,  75  Pa. 
83. 

35.  Ala. — Montgomery,  etc.,  R.  Co. 
V.  Stewart.  91  Ala.  421,  8  S  708. 

Ind. — JeffersonvlUe,  etc.,  R.  Co,  v. 
Hendricks.  41  Ind.  48. 

La. — Brashear  v.  Houston  Cent., 
etc.  R,  Co..  47  La.  Ann.  736.  17  8 
260.  49  AmSR  382,  28  LRA  811. 

Mass. — Weil  v.  Boston  El.  R.  Co., 
218  Musa.  397.  105  NB  988. 

N.  C. — Nance  v.  Carolina  Cent.  R. 
Co..  94  N.  C.  619. 

Boarding  or  allglitliv  from  moT^ 

n train  or  oar  sea  supra  J  1350. 
8.    Conn. — Moffltt   v.  Connecticut 
Co..  86  Conn.  627.  86  A  16. 

Ind. — Terre  Haute  Tract.,  etc.,  Co. 
v.  Payne.  46  Ind.  A.  182,  89  NB  413. 

Ky. — Houghton  v.  Louisville  R. 
Co.,  81  SW  696,  2e  KyL  398. 
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in  boarding  or  alighting,  it  is  not  negligence  to 
move  the  train  while  he  is  in  such  position." 
Where  a  passenger  is  put  down  at  a  place  short  of 
or  beyond  his  station,  he  is  entitled  to  recover  for 
injuries  received  while  attempting,  with  due  care,  to 
reach  his  destination,^  unless  his  being  so  put  down 
is  caused  by  faia  own  fault,^  or  unless  he  is  put  ofE 
at  a  proper  plaee,  and  the  carrier  is  not  guilty  of 
ncgl^nee." 

[(  1361]  b.  Stop  after  Call  of  Station.  The 
announcement  of  the  name  of  a  station  being  usually 
intended  to  inform  passengers  that  the  train  is 
approaching  their  destination,  so  that  they  may 


prepare  to  get  off  when  the  traia  stops,  is  not  of  it- 
self an  invitation  to  alight  i*^  but  if  the  train  is  soon 
thereafter  brought  to  a  full  stop  a  passenger  may 
safely  conclude  that  the  train  has  arrived  at  the 
station  or  other  regular  stopping  place,  and  he  is 
justified  in  attempting  to  get  off,  unless  he  is  warned 
or  unless  the  surroundii^  and  circumstances  are 
such  as  would  show  to  a  reasonably  careful  and 
prudent  man  that  the  train  has  not  reached  the 
proper  stopping  place;  and  if  by  alighting  he  is 
injured  without  any  fault  on  his  part  the  carrier 
will  be  liable;"  and  this  rule  is  particularly  appli- 
cable where  there  is  a  statutory  provision  requiring 


Md. — Baltimore,  etc.,  R.  Co.  v. 
Kane.  17  A  1032. 

Minn. — Fox  v.  Chicago,  etc.,  R.  Co., 
121  Minn.  511,  141  NW  846. 

Mo. — Kinyoun  v.  Metropolitan  St. 
R.  Co..  153  Mo.  A.  477.  134  SW  15; 
Hufford  V,  Metropolitan  St.  R.  Co., 
130  Mo.  A.  638.  109  SW  1062. 

N.  T. — Dean  v.  Third  Ave.  R.  Co., 
34  App.  Dlv.  220,  64  NYS  490. 

37.  Ala. — Birmingham  R.,  etc., 
Co.  V.  Jung,  161  aK.  461,  4»  8  4S4. 
18  AnnCas  667. 

Mass. — Hooper  v.  Bay  State  St.  K. 
Co..  218  Maas.  251.  106  NE  892. 

Mo. — Hays  v.  Metropolitan  St.  R. 
Co.,  182  Mo.  A,  898,  170  SW  414. 

Nebr, — Liang  v.  Omaha,  etc..  St. 
R.  Co.,  96  Nebr.  740,  148  NW  964. 

N.  T. — Laverty  v.  Interurban  St, 
R.  Co.,  49  Misc.  SIO,  98  NYS  846. 

Tex, — Houston,  etc.,  R,  Co.  v. 
Keeling.  <Civ.  A,)  121  SW  597  [den 
reh  51  Tex.  Civ.  A.  386,  112  SW  808]. 

[a]  Xsttwledtfe  MinitlBL — Knowl- 
edge by  the  conductor  that  a  passen- 
ger is  going  to  alight  from  a  street 
car  at  an  unusual  place  is  essential 
to  a  right  of  recovery  for  starting 
the  car,  Lang  v.  Omaha,  etc.,  St.  R. 
Co,.  96  Nebr.  740.  148  NW  964. 

38.  Ala, — Alabama  City,  etc.,  R. 
Co.  V.  Cox,  65  3  909;  Birmingham  R., 
etc.,  Co.  V.  Seaborn,  168  Ala.  658,  63 
S  241;  Melton  v.  Birmingham  R.,  etc., 
Co..  163  Ala.  96,  45  S  161,  16  LRANS 
467  and  note. 

Cal. — MlUer  v.  Pacific  Electric  R, 
Co,,  169  Cal.  107,  146  P  .1023. 

Ky. — Kentucky,  etc..  Bridge,  etc.,  R. 
Co.  v.  Buckler.  126  Ky.  84,  100  SW 
328,  80  KyL  1086,  128  AmSR  284,  8 
LRANS  566. 

Tex.^ — St.  Louis  Southwestern  R. 
Co.'v.  MlBBlldlne.  (Civ.  A.)  167  SW 
246. 

Va. — Chesapeake,  etc.,  R.  Co,  v. 
Smith.  103  Va.  326,  49  SE  487. 

Oanrtng  bsrond  dsstlnatlon  m  a 
lireaclk  of  oonCTaot  see  supra  S  1266. 

39.  Wilson  V.  New  Orleans,  etc., 
R.  Co..  68  Miss.  9,  8  S  330;  Fisher  v. 
Paxson.  182  Pa.  4G7,  38  A  407. 

[a]  FasMngsr  asleep, — A  passen- 
ger who  having  been  carried  beyond 
his  station  because  he  was  asleep,  is 
permitted  to  alight  at  a  place  other 
than  a  station,  and  who  after  walk- 
ing some  distance  on  the  track  falls 
Into  a  culvert  thereon,  cannot  re- 
cover for  the  injury  therefor  from 
the  railroad  company.  Fisher  v, 
Paxson.  182  Pa.  457.  38  A  407. 

40.  Missouri,  etc.,  R.  Co.  v.  Max- 
well, (Tex.  Civ.  A.)  130  SW  722. 

41.  Ala. — E^st  Tenessee.  etc..  R. 
Co.  v.  Holmes,  97  Ala.  332,  12  S 
286;  Richmond,  etc.  R.  Co.  v.  Smith. 
9  2  Ala.  237,  9  S  223;  Sm  1  th  v. 
Odoreia  Pac.  R.  Co.,  88  Ala.  638,  7  S 
119,  16  AmSR  68,  7  LRA  323. 

Ark. — Memphis,  etc..  R.  Co.  v. 
Strlngfellow.  44  Ark.  322,  61  AmR 
598, 

Ga. — Blitch  v.  Central  R.  Co.,  76 

Ga.  338. 

Ky. — Gayle  v.  Louisville,  etc.,  R. 
Co,,  163  Ky,  469.  173  SW  1118;  Illi- 
nois Cent.  R.  Co.  v.  Dallas.  150  Ky. 
442.  160  SW  536. 

Mass. — Barry  v.  Boston,  etc.,  R, 
Co..  172  Mass.  109.  51  NE  518. 

Miss. — Illinois  Cent.  R.  Co.  v.  Mas- 
sey.  97  Miss.  794.  63  S  386. 

N.  Y. — Meama  v.  Central  R.  Co., 
1«S  N.  T.  108,  67  NE  292  [rev  2S 
App.  DiT.  298,  48  NYS  866], 


Tenn. — East  Tennessee,  etc.,  R.  Co. 
v.  Conner,  16  Lea  254. 

Wash. — Sumner  v.  Grays  Harbor 
R..  etc.,  Co..  89  Wash.  56.  154  P  126. 

Eng. — Bridges  v.  North  London  R. 
Co.,  L.  R.  7  H.  L.  213. 

[a]  Annonnocment  not  BegUgmos. 
—The  mere  announcement  by  the 
conductor  of  the  station  which  the 
train  Is  approaching  cannot  be  con- 
strued into  an  act  of  negligence  on 
the  part  of  the  company,  being 
merely  a  customary  warning  to  pas- 
sengers to  get  ready  for  their  de- 
parture by  looking  after  their  lug- 
gage and  such  parcels  as  they  are 
carrying  with  them.  Blltch  v.  Cen- 
tral R.  Co.,  76  Ga.  333;  Gayle  v. 
Louisville,  etc.,  R.  Co.,  163  Ky.  459, 
173  SW  1113. 

[h]  ^enbig  door  after  annonnee- 
mMt. — where  the  station  is  an- 
nounced according  to  custom  on  ap- 
proaching It,  and  while  the  train  Is 
in  rapid  motion,  the  subsequent 
opening  of  the  vestibule  door  by  a 
guard  does  not  Justify  a  passenger 
in  taking  it  for  granted  that  the 
train  has  stopped  at  the  station  plat- 
form. Mearns  v.  Central  R.  Co.,  163 
N.  Y.  108,  57  NE  292  [rev  23  App. 
Dlv.  298,  48  NYS  366]. 

[c1  A  Street  car  condnotor's  an- 
nouncement of  a  trtopplng  plao«  Is 
not  of  Itself  an  invitation  to  a  pas- 
senger to  alight  before  the  car  comes 
to  a  full  stop,  and  does  not  show 
that  the  conductor  Intended  or  had 
any  reason  to  believe  that  the  pas- 
senger would  alight  before  the  car 
stopped.  Sumner  v.  Grays  Harbor 
R..  etc.,  Co..  69  Wash.  65.  154  P  126. 
Street  car  cases  generally  see  Infra 
99  1363-1369. 

43.  U.  S. — DIggs  V.  Louisville,  etc., 
R.  Co..  168  Fed.  97,  86  CCA  565  [den 
reh  156  Fed.  564.  84  CCA  330,  14 
LRANS  10291. 

Ala. — Smith  v.  Georgia  Pac.  R.  Co., 
88  Ala.  538.  7  S  119,  16  AmSR  63.  7 
LRA  323. 

Ark.— Davis  v.  Kansas  City  South- 
ern R  Co.,  75  Ark.  166,  86  SW  995; 
St.  Louis,  etc.,  R.  Co.  v.  Farr,  *7Q 
Ark.  264,  6S  SW  243;  Memphis,  etc., 
R.  Co.  V.  Strlngfellow,  44  Ark.  322, 
61  AmR  6^8, 

111.— McNulta  V.  Ensch,  134  111.  46, 
24  NE  631  [rev  31  111.  A.  100]. 

Ind. — ^Terre  Haute  Tract.,  etc.,  Co. 
v.  Payne,  46  Ind.  A,  132,  89  NE  413. 

Kan. — Southern  Kansas  R.  Co.  V. 
Pavey,  48  Kan.  452.  29  P  698. 

Ky. — Illinois  Cent.  R.  Co.  v.  Dallas, 
150  Ky.  442.  160  SW  636. 

Md. — United  R.,  etc..  Co.  v.  Wood- 
bridge,  97  Md.  629.  55  A  444. 

Mich.— Mitchell  v.  Chicago,  etc.,  R. 
Co..  51  Mich.  236.  16  NW  388,  47 
AmR  566. 

Minn, — Fox  v.  Chicago,  etc.,  R.  Co., 
121  Minn.  511.  141  NW  846. 

Mo.-^McGee  v.  Missouri  Pac.  R. 
Co.,  92  Mo.  208,  4  SW  739,  1  AmSR 
706;  McNally  v.  Metropolitan  St.  R. 
Co..  145  Mo.  A.  127,  129  SW  464:  Dye 
V.  Chicago,  etc..  R.  Co.,  186  Mo.  A. 
254.  115  SW  497. 

N.  J. — Van  Horn  v.  New  Jersey 
Cent.  R.  Co.,  38  N.  J.  L.  133. 

N.  Y. — Taber  v.  Delaware,  etc..  R. 
Co..  71  N-  Y.  489;  Wolford  v.  New 
York  Cent.,  etc..  R.  Co..  118  App.  Dlv. 
668.  102  NYS  1008  fefr  191  N.  Y.  664 
mem,  86  NE  1118  meml. 

N.  C. — ^Wagner  v.  Atlantic  Coast 


Line  R.  Co.,  J47  N.  C.  315,  61  SE  171, 
•19  LRANS  1028. 

Pa. — Englehaunt  v.  Erie  R.  Co.,  209 
Pa.  182.  68  A  154;  Philadelphia,  etc.. 
R.  Co.  V.  McCormlck.  124  Pa.  427,  16 
A  848. 

Tenn. — East  Tennessee,  etc.,  R,  Co. 
V.  Conner,  16  Lea  354. 

Va. — Chesapeake,  etc.,  R.  Co.  V. 
Smith,  103  Va.  326,  49  SE  487, 

Eng. — Bridges  v.  North  London  R. 
Co.,  L.  R.  7  H.  L.  213;  Weller  v.  Lon- 
don, etc.,  R.  Co.,  L.  R.  9  C.  P.  126: 
Brearley  v.  London,  etc.,  R.  Co.,  16 
T.  L.  R.  237. 

[a]  Mason  for  role. — "The  court 
would  not  be  warranted  In  saying 
that  It  is  not  negligence  to  give  no- 
tice of  the  approach  to  a  station,  and 
then  to  stop  the  train  short  of  such 
station,  in  the  night  time.  Such  a 
course  would  naturally  tend  to 
jeopard  passengers,  for  it  would  In- 
duce them  to  believe  that  they  Had 
arrived  at  the  station  designated,  and 
they  would.  In  the  ordinary  course, 
go  to  the  car  platform.  At  night, 
this  must  be  the  Inevitable  result.- 
It  Is  said.  In  the  brief  of  the  counsel 
of  the  defendant,  that  it  was  right  to 
give  the  notice  at  a  ■  long  distance 
from  the  depot,'  so  that  the  pas- 
sengers might  prepare  to  leave  the 
cars.  This  may  do  when  the  train 
is  not  to  stop  before  it  reaches  the 
station.  When  a  station  is  called, 
the  passengers  have  the  right  to  In- 
fer that  the  first  stop  of  the  train 
will  be  at  such  station."  Van  Horn 
V.  New  Jersey  Cent,  B.  Co.,  38  N.  J. 
L.  133,  137. 

[b]  Brlnrl&ff  a  oar  to  a  full  stop 
nsar  tne  regular  stopping  plao*.  after 
having  given  the  usual  signal  Indi- 
cating arrival  at  a  ^topping  place,  is 
an  implied  Invitation  to  a  passensrer 
to  alight  Terre  Haute  Tract.,  etc., 
Co.  V,  Payne.  45  Ind,  A.  182,  89  NE 
413, 

[c]  Duty  to  warn  VMU»ng9xm  not 
to  aUglit.^ — (1)  "Merely  overshooting 
the  platrorm  Is  not  negligence.  But, 
If  the  porter  has  called  out  the  name 
of  the  station,  and  the  engine-driver 
has  overshot  the  station,  and  the 
train  has  come  to  a  standstill,  the 
company's  servants  are  ^llty  of  neg- 
ligence If  they  do  not  warn  pas- 
sengers not  to  alight.  At  all  events, 
the  Jury  may  from  these  facts  Infer 
nesrllgence.  If  the  name  of  the  sta- 
tion nos  been  called  out,  and  the 
train  has  come  to  a  standstill,  no 
warning  being  given  to  the  con- 
trary, the  jury  may  very  properly 
say  that  a  passenger  Is  guilty  of  no 
want  of  reasonable  care  In  getting 
out."  Weller  v.  London,  etc.,  R.  Co., 
L.  R.  9  C.  P.  126,  132  (per  Brett.  J.). 
See  generally  supra  9  1349,  (2> 
After  a  conductor  of  a  street  car  had 
given  directions  to  transfer  to  an- 
other line,  and  the  car  had  stopned, 
but  not  for  the  purpose  of  enabling 
the  pa.ssengers  desiring  to  transfer 
to  alight.  It  was  the  duty  of  the  con- 
ductor to  warn  the  passengers  to 
keep  their  seats  until  he  gave  fur- 
ther directions.  United  R.,  etc.,  Co. 
V.  Woodbridge,  97  Md.  629.  66  A 
444. 

[  d  ]    Stoppliiff  at  «roR«lng'  pnmuunt 

to  law^(l)  A  train  approached  a 
station  where  there  was  a  crossing 
of  railroad  tracks  and  stopped,  as 
required  by  law,  several  hundred  feet 
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the  stations  to  be  announced.^  But  there  is  no  duty 
of  warning  passengers  not  to  get  off  when  the  train 
ia  stopped  for  other  pniposes,  where  no  station  has 
been  called  and  there  are  no  attendant  circumstances 
calculated  to  induce  a  passenger  to  conclude  that  the 
stop  is  at  the  usual  and  proper  stopping  place.^ 

[$  1362]  13.  Oara  aa  to  Persona  Not  Pasaengers. 
One  who  according  to  custom  goes  on  a  train  to 


assist  a  passenger  in  entering  or  leaving  such  train 
is  an  invitee  or  a  licensee"  and,  although  the  car- 
rier docs  not  owe  him  the  same  degree  of  care  that 
it  owes  to  a  passenger,**  it  does  owe  him  ordinary 
care  for  his  safety  and  protection  while  he  is  enter- 
ing the  ear,  while  he  is  in  it,  and  while  he  is  leav- 
ii^  it.*^  And  especially  is  there  such  a  duty  where 
a  passenger  requres  assistance  which  the  employees 


from  tne  crossing  oefore  proceeding' 
to  cross  such  tracks.  The  name  of 
the  station  had  just  been  called,  and 
8  woman  passenger  hurried  to  the 
door  to  alight.  The  train  was  not  at 
the  proper  point  for  landing  pas- 
sengers, and  as  she  climbed  down  it 
started  to  go  on  to  the  depot  plat- 
form and  she  fell  and  broite  her 
ankle.  The  conductor  and  brakeman 
did  not  know  that  she  had  left  her 
place  In  the  car,  and  it  did  not  ap- 
pear that  anything  was  done  that 
was  out  of  the  usual  course.  The 
accident  happened  in  the  daytime. 
It  was  held  that  the  injury  to  the 

f>a88enger  was  purely  accidental  un- 
ess  the  passenger  was  herself  negli- 
gent, and  that  the  company,  was  not 
liable.  Mitchell  v.  Chicago,  etc.,  R. 
Co.,  61  Ulch.  236,  16  NW  388.  47 
AmR  668.  (2)  It  cannot  be  said  as 
matter  of  law  that  a  railroad  com- 
pany la  under  obligation  to  notify 
passengers  not  to  alight  at  an  Inter- 
vening railroad  crossing  because  It 
has  announced  the  succeeding  sta- 
tion as  such,  Mlnock  v.  Detroit,  etc., 
R.  Co.,  97  Mich.  425.  56  NW  780. 

[el  Stalk  after  umoTucsmemt  of 
atattosi— Whether  an  interurban  car 
stopped  at  a  regular  stopping  place 
or  not  can  make  no  difference,  in  an 
action  for  injury  to  a  passenger 
thrown  to  the  floor  by  a  Jerk  of  the 
car  while  passing  to  the  door  to 
alight,  if  the  conductor  announced 
that  such  stop  was  where  she  de- 
sired to  alight  and  permitted  pas- 
sengers to  alight  there.  Terre  Haute 
Tract,  etc.,  Co.  v.  Payne,  46  Ind.  A. 
132,  89  NE  413. 

Tf]  Alighting  la  the  dark^(l) 
Where,  after  a  station  has  been  an- 
nounced, a  train  conies  to  a  stop,  and 
the  passenger  alights  at  such  stop- 
ping place,  the  fact  that  the  act  took 
place  on  a  dark  night  will  be  evi- 
dence tending  to  show  that  the  pas- 
senger believed  that  he  had  reached 
his  destination,  Richmond,  etc..  R. 
Co.  V.  Smith,  92  Ala.  237,  9  S  223 
(holding  that,  where  about  five 
o'clock  on  a  dark  morning,  after  the 
name  of  a  station  had  been  twice 
called  by  the  porter,  the  train  stop- 
ped at  a  water  tank  seventy-five 
yards  from  the  station,  where  it  very 
seldom  stopped,  and  where  the  con- 
ductor did  not  know  that  it  would 
stop,  and  plaintiff,  a  passenger,  was 
injured  In  stepping  from  the  front 
platform,  the  car  being  on  a  trestle, 
the  passenger  had.  by  the  conduct 
of  the  company's  employees,  been  rea- 
sonably Induced  to  believe  that  the 
train  was  at  the  station,  and  that  the 
court,  without  the  intervention  of  a 
jury,  properly  pronounced  the  pas- 
senger free  from  contributory  negli- 
gence); Southern  Kansas  R.  Co.  v. 
Pavey,-48  Kan.  452,  29  P  B93;  McGee 
V.  Missouri  Pac.  R.  Co.,  92  Mo.  208,  4 
SW  739,  1  AmSR  706;  East  Ten- 
nessee, etc..  R.  Co.  V.  Conner,  IB  Lea 
(Tcnn.)  254;  Bridges  v.  North  Lon- 
don R.  Co..  L.  R.  7  H.  L.  213.  (2) 
But  where,  after  a  station  had  been 
announced,  the  train  stopped  in  the 
night  at  a  crossing  before  proceeding 
to  the  station,  it  was  held  that  the 
circumstances  and  invitation  were 
not  such  as  reasonably  to  Induce  a 
passenger  to  believe  that  the  train 
was  at  the  station,  where  it  appeared 
that  the  train  halted  only  for  a  mo- 
ment at  the  crossing,  that  there 
were  no  llghtn,  no  station,  or  any 
other  landmark  to  Indicate  the  sta- 
tion, and  that  the  passenger  was  ac- 
quainted with  the  location  and  knew 
of  the   crossing.     Slast  Tennessee. 


etc.,  R.  Co.  V.  Holmes,  97  Ala.  332, 
12  S  286. 

[g]  ABnonnalng  aame  of  nwtt  sta- 
tion.—(1)  A  statement  made  by  a 
brakeman  to  the  passengers  in  a  rail- 
road car  between  stations,  giving  the 
name  of  the  "next  station,"  is  merely 
an  announcement,  and  not  a  call  of 
the  station;  and,  unless  made  when 
the  train  is  immediately  approaching 
a  station,  passengers  for  such  sta- 
tion are  not  justifled  in  treating  It 
as  an  Invitation  to  alight  when  the 
train  next  stops.  Dlggs  v.  Louisville, 
etc.,  R.  Co..  168  Fed.  97,  85  CCA  666 
[den  reh  1G6  Fed.  564.  84  CCA  S30, 
14  LRANS  1029].  (2)  The  company's 
employee  announced  that  the  next 
stop  of  the  train  on  which  plalntifTs 
wife  was  riding  would  be  at  her  sta- 
tion. The  train  ran  on  a  sidetrack 
ten  miles  out  from  said  station  in 
the  nighttime  to  permit  a  freight 
train  to  pass,  ana  plalntllTs  wife, 
supposing  that  she  had  arrived  at  her 
station,  no  announcement  having 
been  made  of  the  name  of  the  place 
where  the  train  was  then  stopping, 
al  Igh  t ed,  wi  th  the  assistance  of  a 
brakeman  who  did  not  inauire  where 
she  was  going,  and  was  left  alone  In 
the  dark.  The  sidetrack  was  not  a 
regular  stopping  place  for  that  train. 
It  was  held  that  the  passenger  was 
not  guilty  of  negligence,  and  that 
the  company  was  liable  to  her  for 
damages  sustained.  Pennsylvania  Co, 
V.  Hoagland,  78  Ind,  208. 

Dntr  to  aaaoiuioe  or  give  notloe 
of  anlTal  at  ataiUon  see  supra  SI 
1271,  1272. 

Wamuff  of  moTMiiMit  of  train  see 
supra  S  1360. 

43.  See  statutory  provisions. 

[a1  la.  Ksntookr.  St.  (1899)  g  784, 
requiring  railroads  to  announce  sta- 
tions twice  within  each  car  before 
arrival  thereat  is  for  the  benefit  of 
passengers  desiring  to  alight  at  the 
station  announced,  who  therefore 
have  a  right  to  assume,  on  the  stop- 
ping of  the  train  after  the  announce- 
ment Is  made,  that  the  train  has  ar- 
rived at  the  station:  and  if  the  train 
has  in  fact  stopped  before  reaching 
the  station  it  Is  the  duty  of  the  rail- 
road accordingly  to  warn  or  caution 
the  passenger.  Coe  v.  Louisville, 
etc.    R.  Co.,  78  SW  439,  25  KyL  1679. 

[b]  In  Tennessee,  since  Shannon 
(Jode  S  3072,  provides  for  a  qui  tam 
action  In  which  the  Informer  may  re- 
cover one  hundred  dollars  for  a  vio- 
lation of  S  3070,  requiring  a  railroad 
to  announce  the  names  of  stations  as 
they  are  approached,  It  is  error  to 
charge  that  a  failure  so  to  announce 
a  station  Is  ground  for  the  recovery 
of  damages  for  Injuries  sustained  in 
alighting  from  a  train.  Louisville, 
etc.,  R.  Co.  V.  Collier,  104  Tenn.  189, 
54  SW  980. 

44.  Ouellette  v.  Grand  Trunk  R. 
Co.,  106  Me.  153,  76  A  280,  138  Am 
SR  340:  Mlnock  v.  Detroit,  etc.,  R. 
Co,,  97  Mich.  425,  56  NW  780: 
Mitchell  V.  Chicago,  etc.,  R.  Co.,  SI 
Mich.  236,  16  NW  388,  47  AmR  666; 
Central  R.  Co.  v.  Van  Horn,  38  N.  J. 
L.  133;  Davis  v.  Lehigh  Valley  R. 
Co.,  64  Hun  492,  19  NYS  616. 

[a]  On  sidetrack. — Negligence  of 
a  carrier  Is  not  to  be  inferred  from 
the  mere  stopping  of  Its  train  on  a 
sidetrack  to  permit  another  train  to 
pass  without  Informing  the  pas- 
sengers that  the  stop  was  not  at  a 
station  platform,  when  no  station  had 
been  called,  and  no  attendant  cir- 
cumstances existed  calculated  to  in- 
duce a  passenger  to  conclude  that  the 
stop  was  at  the  usual  and  proper 


stopping  place.  Ouellette  v.  Grand 
Trunk  R.  Co.,  106  Me.  168,  76  A  280, 
13S  AmSR  340. 

4B.  Ark. — Arkansas,  ete»  R.  Co.  t. 
Sain,  90  Ark.  278,  119  SW  659,  tt 
LRANS  910  and  note. 

N.  C, — Fortune  v.  Southern  R.  Co., 
ISO  N.  C.  695,  64  5E  759. 

Okl. — St.  Louis,  etc..  R.  Co.  v.  Isen- 
berg.  150  P  123. 

Tex.— Ft.  Worth,  etc..  R.  Co.  v. 
Allen.  179  SW  62;  Huchingson  v. 
Texas  Cent.  R.  Co.,  E5  Tex.  Civ.  A. 
229,  118  SW  1122. 

Va.' — Chesapeake,  etc.,  R.  Co.  v. 
Paris,  111  Va.  41,  68  SB  398,  28  LRA 
NS  773  and  note. 

Wis. — Otto  V.  Milwaukee  Northern 
R.  Co.,  148  Wis.  64.  134  NW  1B7. 

"One  who  goes  upon  cars  at  a  rail- 
way station  for  the  purpose  of  meet- 
ing and  assisting  the  incoming  or 
outgoing  passengers  in  such  'friendly 
offices  as  may  be  reasonably  neces- 
sary for  their  convenience,  comfort 
and  safety'  is  upon  the  premises  of 
the  railway  company  by  its  Implied 
invitation,  and  Is  therefore  not  a 
trespasser."  Arkanaaa,  etc.,  R,  Co.  t. 
Bain,  90  Ark.  278,  286,  119  SW  669, 
22  LRANS  910. 

[a]  Express  penaSasloii  not  aeoea- 
•ary. — (1)  In  order  to  be  entitled  to 
that  care  which  the  carrier  owes  to 
a  person  who  boards  a  train  to  assist 
a  passenger,  it  is  not  necessary  that 
he  should  first  see  the  conductor  and 
obtain  his  express  consent;  if  the 
carrier  allows  persons  who  are  not 

f aasengers  to  approach  and  board  its 
rain  for  the  purpose  of  assisting  Its 
passenger  to  a  seat,  its  consent 
thereto  is  as  much  received  as  If  it 
were  expressly  given.  Missouri,  etc., 
R.  Co.  V.  Miller,  15  Tex.  Civ.  A.  428. 
89  SW  683.  (2)  Such  person  need 
not  obtain  permission  of  the  con- 
ductor, where  he  has  notified  another 
employee  of  his  Intention,  and  there 
Is  no  rule  prohibiting  persons  from 
thus  getting  on  the  train.  St.  Louis, 
etc.,  R.  Co.  V.  Xsenberg,  (Okl.)  ISO  P 
123. 

46.  Ky. — Louisville,  etc.,  R.  Co.  v. 
Smith.  135  Ky.  462,  122  SW  806. 

Mass. — Flaherty  v.  Boston,  etc.,  R. 
Co.,  186  Mass.  567.  72  NE  66. 

Mo. — Doss  v.  Missouri,  etc.,  R.  Co., 
59  Mo.  27.  21  AmR  371. 

N.  Y, — Dunne  v.  New  York,  etc.,  B. 
Co.,  99  App.  Dlv.  671,  91  NTS  145. 

N.  C. — Fortune  v.  Southern  R.  Co., 
150  N.  C.  696,  64  SE  759. 

Tex. — Missouri,  etc.,  R,  Co.  v.  Hlb- 
bitts,  49  Tex.  Civ.  A.  419,  109  SW  238. 

Compare  McElvane  v.  Central  of 
Georgia  R.  Co.,  170  Ala.  526,  64  S 
489,  34  LRANS  715  (holding  that, 
where  one  assists  a  passenger,  with 
the  knowledge  of  the  agent  of  the 
carrier  whose  duty  It  is  to  assist 
passengers  on  or  off  the  trains,  it  Is 
presumed  that  such  assistance  is 
rendered  with  the  carrier's  approval, 
so  that  it  must  exercise  the  same  de- 
gree of  care  toward  such  person  as 
toward  a  pa.ssenger);  Louisville,  etc., 
R.  Co.  V.  Crunk.  119  Ind.  542,  21  NB 
31,  12  AmSR  443  (where  It  was  said 
that  the  carrier  owes  the  same  duty 
to  such  persons  as  to  passengers). 

47.  Ala. — Whaley  v.  Louisville, 
etc.,  R.  Co..  186  Ala.  72.  65  S  140,  52 
LRANS  179  and  note. 

Ark. — Arkansas,  etc.,  R.  Co. 
Sain.  90  Ark.  278,  119  SW  659, 
LRANS  910  and  note. 

Ind. — Louisville,  etc.,  R.  Co.  v. 
Crunk,  119  Ind.  542,  21  NB  31,  12 
AmSR  443. 

Iowa. — Galloway  v.  Chicago,  ate. 
R.  Co.,  87  Iowa  458,  64  NW  447. 
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of  the  carrier  do  not  undertake  to  render,"  or  where 
the  eondnctor  of  the  train  requests  a  third  person 
to  assist  a  passenger."  But  this  rule  does  not  apply 
to  one  wiio  goes  on  a  carrier's  cars  merely  on  private 
business,  or  for  the  purpose  of  meeting  and  greetii^ 
friends  or  relative,  and  with  no  idea  or  purpose  ox 
rendering  any  assistance  to  paraengers."'' 
Opportani^  and  timfl  for  alightiiig.  Where  the 


purpose  of  such  person  in  entering  a  train  to  assist 
a  passenger  is  known  to  the  conductor  or  other 
employee  in  change  of  the  train,  it  is  the  duty  of 
the  carrier  to  give  him  a  reasonable  opportunity 
and  time  to  render  such  assistance  and  leave 
the  train. But  if  such  ^tersou's  purpose  is  not 
known,  and  there  are  no  circumstances  to  put  the 
carrier  on  notice,  the  carrier  is  not  bound  to  hold 


Ky. — I^ulavllle,  etc.,  R.  Co.  v. 
SmUh.  ISfi  Ky.  461,  122  8W  806. 

Maoa. — Lucas  v.  New  Bedford,  etc., 
R.  Co.,  6  aray  64,  6«  AmD  406. 

Hlnn. — Street  v.  Chicago,  etc.,  R. 
Co.,  124  Minn.  61T,  145  NW  746. 

Mo. — Dobs  t.  Missouri,  etc..  R,  Co., 
69  Mo.  27,  21  AlnR  S71:  Wlnscott  v. 
Chlcasp,  etc.,  R.  Co.,  161  Mo.  A.  378, 
III  SW  74». 

N.  Y. — Dunne  v.  New  YCrk,  etc.,  R. 
Co.,  9B  App.  Dlv.  S71,  91  NYS  145; 
Rott  V.  Forty-Second  St.,  etc.,  Ferry 
R.  Co..  66  N.  Y.  Super.  161,  1  NYS 
618. 

N.  C. — Fortune  v.  Southern  R.  Co., 
160  N.  C.  695,  64  BE  769. 

Okl. — St.  Louis,  etc.,  R.  Co.  v.  Isen- 
berg,  150  P  123;  St.  Louis,  etc..  R.  Co. 

Lee.  37  Okl.  546,  132  P  1072,  46 
LrRANS  367. 

S.  C — Johnson  v.  Southern  R.  Co., 
63  S.  C.  203.  31  SE  212,  69  AmSR 
849. 

Tex. — Ft.  Worth,  etc.,  R.  Co.  v.  Al- 
len, 179  SW  62;  Huchlngson  v.  Texas 
Cent.  R.  Co.,  56  Tex.  Cfv.  A.  229.  118 
SW  1123;  Missouri,  etc..  R.  Co.  v. 
Hlbbftts,  49  Tex.  Civ.  A.  419.  109  SW 
228;  Gulf,  etc.,  R.  Co.  v.  Wllliama, 
21  Tex.  Civ.  A.  469,  51  SW  653. 

Va. — Chesapeake,  etc.,  R.  Co.  v. 
Paris,  111  Va.  41,  68  SE  398,  28  LRA 
NS  773;  Chesapeake,  etc..  R.  Co.  v. 
Fortune,  107  Va.  412,  69  SE  1095. 

Wis.— -Otto  V.  Milwaukee  Northern 
R.  Co..  148  Wis.  64.  134  NW  157. 

[a1  Parsons  may  be  yroperly  on 
or  sMTit  trains  In  other  ways  than 
as  paisenfsre,  or  after  their  rela- 
tions to  the  carrier  as  passengers 
have  ceased,  as,  for  instance,  drovers 
accompanying  stock  after  the  train 
has  reached  its  destination;  and  the 
carrier  la  bound  in  such  cases  to  ex- 
ercise care  In  avoiding  injury  to 
such  persons.  Orcutt  v.  Northern 
Pac.  R.  Co.,  45  Minn.  368,  47  NW 
1068. 

[bl  Assisting  relkitive.^ — ^A  person 
not  a  passenger,  who  enters  a  car 
for  the  purpose  of  assisting  an  aged 
relative  who  is  a  passenger,  cannot 
maintain  an  action  against  the  car- 
rier for  injuries  received,  unless  It 
appears  that  he  exercised  due  care 
and  that  there  was  negligence  on  the 
part  of  the  carrier,  which  negligence 
caused  the  Injury.  Lucas  v.  New 
Bedford,  etc.,  R.  Co..  6  Gray  (Mass.) 
64,  66  AmD  406. 

[c1  Frerentlnginllffhtlnff  from  mov- 
ing train. — <l)  Where  a  brakeman  in 
good  faith  makes  an  unsuccessful  at* 
tempt  to  prevent  one  who  had  as- 
sisted a  passenger  to  hoard  a  train 
from  alighting  after  it  had  started, 
the  railroad  is  not  liable  for  the  per- 
son's Injury,  although  he  might  have 
alighted  in  safety  had  the  brakeman 
not  Interfered,  the  brakeman's  act 
being  one  In  an  emergency  which  will 
not  create  a  liability  on  the  master's 

Eart,  although  the  result  shows  It  to 
ave  been  a  mistake.  Chesapeake, 
etc.,  R.  Co.  v.  Paris,  107  Va.  408.  69 
SE  398.  (2)  Since  a  passenger  train 
conductor  does  not  have  the  right  to 
prevent  a  trespasser,  who  boards  the 
train  at  a  station,  from  alighting 
therefrom  while  the  train  Is  moving 
at  the  rate  of  two  miles  an  hour  In 
leaving  the  station,  his  failure  to 
prevent  him  from  alighting  Is  not 
negligence,  making  the  company  lia- 
ble for  Injuries  sustained  In  alight- 
ing. McSnvane  v.  Central  of  Georgia 
R.  Co.,  170  Ala.  626.  64  8  489,  84  iIrA 
NS  716. 

[d]  mm  oar*  Itefflas. — ^A  person 
going  to  a  train  to  receive  a  passen- 
ger need  not  wait  until  the  train 
actually  arrives  before  going  to  the 
platform  In  order  to  avail  himself  of 


the  rule  that  requires  ft  carrier  to 
exercise  ordinary  care  for  his  safety. 
Louisville,  etc,  R.  Co.  v.  Smith,  136 
Ky.  462,  122  SW  806. 

te]  Mldralr  atarMB|r  train. — 
ere  a  person  who,  with  the  ac- 
quiescence of  the  carrier,  has 
boarded  a  train  to  assist  a  passenger' 
Is  Injured  because  of  the  sudden 
starting  of  the  train  or  the  omission 
to  give  the  customary  signals,  the 
carrier  Is  liable.  St.  Louis,  etc.,  R. 
Co.  V.  Lee.  37  Okl.  646,  132  P  1072,  46 
LRANS  367. 

Duty  to  persons  not  passengers  at 
station  see  supra  g  1347. 

48.  Little  Rock,  etc..  R.  Co.  v. 
Lawton,  6S  Ark.  428.  IS  SW  543,  29 
AmSR  48  and  note,  15  LRA  434  and 
note:  Macon,  etc.,  R.  Co.  v.  Moore, 
108  Ga.  84,  33  SE  889;  Morrow  v.  At- 
lanta, etc..  Air  Line  R.  Co.,  134  N.  C. 
92,  46  SE  13;  St.  Louis,  etc..  R.  Co. 
V.  Cunningham,  48  Tex.  Civ.  A.  1, 
106  SW  407. 

49.  Bishop  V.  Illinois,  etc.,  R.  Co., 
77  SW  1099,  25  KyL  1363. 

[a]  Illustration. — Where  a  by- 
stander at  a  railroad  station  was  di- 
rected by  a  conductor  to  assist  an- 
other in  putting  an  Invalid  on  the 
train,  he  had  a  right  to  rely  on  the 
assurance  of  the  conductor  that 
plenty  of  time  would  be  allowed  for 
the  performance  of  that  duty,  and  to 
believe  that  he  would  at  least  be 
notified  In  time  to  alight  from  the 
train  In  safety;  and  It  became  the 
conductor's  duty,  if  he  knew,  or  had 
reason  to  believe,  that  such  by- 
stander had  gone  on  the  train  for 
the  purpose  stated,  to  delay  the  train 
a  reasonable  time  In  order  to  permit 
him  to  get  off.  Bishop  v.  Illinois, 
etc.,  R.  Co.,  77  SW  1099,  25  KyL  1363. 

60.  McElvane  v.  Central  of  Geor- 
gia R.  Co.,  170  Ala.  525,  54  S  489,  34 
LRANS  715  and  note;  Arkansas,  etc., 
R.  Co.  V.  Sain,  90  Ark.  278,  119  SW 
659.  22  LRANS  910;  Fox  v.  Minne- 
apolis, etc.,  R.  Co.,  114  Minn.  336,  131 
NW  374;  Bullock  v.  Houston,  etc.,  R. 
Co..  (Tex.  Civ.  A)  55  SW  184. 

"One  who  goes  upon  the  premises 
of  a  railway  company,  or  upon  Its 
cars,  out  of  mere  curiosity  or  for 
the  pleasure  of  simply  meeting  and 
greeting  friends  or  relatives  or  of 
seeing  strangers,  but  with  no  Idea 
or  purpose  of  rendering  any  assist- 
ance to  Incoming  or  outgoing  pas- 
sengers, is  not  there  upon  any  invita- 
tion of  the  company,  for  such  an  one 
cannot  be  said  to  be  directly  or  re- 
motely upon  any  mission,  or  engaged 
In  any  business,  connected  with  the 
Interests  of  the  company."  Arkansas, 
etc.,  R.  Co.  V.  Sain,  90  Ark.  278,  286. 
119  SW  669,  22  LRANS  910. 

[a]  "A  enstom  upon  the  part  of  a 
railway  company,  however  long  con- 
tinued, to  permit  people  to  go  upon 
Its  cars  merely  for  the  purpose  of 
meeting  or  seeing  incoming  passen- 

Sers.  hut  not  for  the  purpose  of  ren- 
erlng  them  any  assistance,  does  not 
constitute  those  who  go  upon  the  cars 
In  pursuance  of  such  custom  any- 
thing more  than  naked  licensees. 
They  are  not  licensees  upon  Invita- 
tion, but  simply  by  passive  permis- 
sion. An  Invitation  upon  the  part 
of  the  company  Is  implied  where  one 
goes  upon  its  cars  to  render  some 
needed  assistance  to  passengers,  for 
the  reason  that  such  service  to  the 

fiassengers  is  considered  to  be  in  the 
nterest  of  the  company  as  well." 
Arkansas,  etc.,  R.  Co.  v.  Sain,  90 
Ark.  278,  286,  119  SW  669,  22  LRA 
NS  910. 

[b]  A  penott  wbo  goss  ooa  a  train 
to  ecmfw  wlt3i  a  nasasBysr  thereon, 
without  giving  notice  thereof  or  ob- 


taining consent,  assumes  the  risk  of 
the  train  starting  while  he  is  getting 
oif,  and  of  the  unlighted  condition  of 
the  platform.  Fox  v.  Minneapolis, 
etc.,  R.  Co.,  114  Minn.  336,  131  NW 
374. 

61.  Ala. — Whaley  v.  Louisville, 
etc..  R.  Co..  186  Ala.  72,  66  S  140.  62 
LRANS  179  and  note;  Southern  R. 
Co.  V.  Patterson,  148  Ala.  77,  41  S 
964.  121  AmSR  80. 

Ga. — Seaboard  Alr-Llne  R.  Co.  v. 
Bradley,  126  Ga.  193.  54  SE  69,  114 
AmSR  196;  Houston  t.  Gate  City  R. 
Co.,  89  Ga.  272,  16  SE  828. 

111. — Keokuk  Packet  Co.  v.  Henry. 
60  111.  264. 

I  nd.— Louisville,  etc,  R.  Co.  y. 
Crunk,  119  Ind.  642.  21  NE  81,  12 
AmSR  443. 

Ky. — Bishop  v.  Illinois,  etc,  R.  Co., 
77  SW  1099,  25  KyL  1363. 

Mo. — Doss  V.  Missouri,  etc.,  R.  Co., 
59  Mo.  27,  21  AmR  371. 

N.  Y, — Dunne  v.  New  York,  etc..  R. 
Co..  99  App.  Dlv.  671,  91  NYS  145. 

N.  C. — Morrow  v.  Atlanta,  etc..  Air 
Line  R.  Co.,  184  N.  C.  92,  46  SE  12. 

Okl. — St.  Louls,etc.,  R.  Co.  v.  Isen- 
berg,  150  P  123;  Chicago,  etc.,  R.  Co. 
V.  McAlester,  39  Okl.  153,  134  P  661. 

S.  C. — Cooper  v.  Atlantic  Coast 
Line  R.  Co.,  78  S.  C.  562,  69  SB  704; 
Johnson  V.  Southern  R.  Co.,  53  S.  C. 
203.  31  SE  212,  69  AmSR  849. 

Tex. — Ft.  Worth,  etc.,  R.  Co.  v.  Al- 
len. 179  SW  62;  Missouri,  etc.,  R.  Co. 
V.  Churchill.  (Civ.  A.)  171  SW  517; 
Texas,  etc.,  R.  Co.  v.  Funderburk,  30 
Tex.  Civ.  A.  22.  68  SW  1006;  Interna- 
tional, etc..  R'.  Co.  V.  Satterwhlte.  19 
Tex.  Civ.  A.  170,  47  SW  41;  Missouri, 
etc.,  R.  Co.  V.  Miller.  16  Tex.  Ctv.  A. 
428,  39  SW  683. 

Va. — Chesapeake,  etc.,  R.  Co.  v. 
Paris.  Ill  Va.  41,  68  SE  898,  28  LRA 
NS  778. 

Wis. — WIckert  v.  Wisconsin  Cent. 
R.  Co.,  142  Wis.  276,  125  NW  948.  20 
AnnCas  452. 

[aj  Duty  dependent  on  knowleOge. 

—  The  duty  Is  dependent  upon  the 
knowledge  by  the  carrier  of  his  pur- 
pose or  by  those  In  charge  of  the 
train.  Without  such  knowledge,  they 
may  reasonably  conclude  that  the 
entry  was  made  for  the  purpose  of 
becoming  a  passenger,  and  that  the 
carrier  may  cause  the  train  to  be 
moved  after  giving  time  reasonably 
sutHctent  for  him  to  get  aboard."  Ft. 
Worth,  etc,  R.  Co.  v.  Allen,  (Tex. 
Civ.  A.)  179  SW  62,  64. 

[b]  Votloe  of  pnrposs, — (1)  Where 
a  man  boards  a  train  at  four  A.  M. 
with  an  aged  lady,  leaving  another 
lady  who  has  approached  the  train 
with  them  standing  alone  beside  the 
track,  such  facts  tend  to  affect  train- 
men who  observe  such  persons 
together  with  notice  that  the 
man  Intends  to  leave  the  train 
after  assisting  the  lady  aboard. 
International,  etc.,  R.  Co.  v.  Sat- 
terwhlte. 19  Tex.  Civ.  A.  170,  47 
SW  41,  (2)  Where  a  person  entering 
a  car  with  a  passenger,  states  to  a 
porter  or  brakeman  in  attendance 
that  he  desires  to  get  off,  and  the 
conductor.  In  starting  the  train,  acts 
on  a  statement  of  such  porter  or 
brakeman  that  It  Is  "all  right,"  the 
company  Is  chargeable  with  notice 
that  the  person  desires  to  leave  the 
train.  M^sourl,  etc.,  R.  Co.  v.  Miller, 
15  Tex.  Civ.  A.  428,  39  SW  683.  (3) 
But,  where  a  person  accompanying 
two  small  children  purchases  a  naif 
fare  ticket,  and  the  agent  asks  If  It 
is  for  a  particular  child,  the  other 
being  evidently  too  young  to  pay 
fare,  and  she  answers  that  it  Is,  and 
that  she  is  sending  the  children  to 
their  mother,  these-lacts.  wlUi  the 
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the  train  until  he  has  had  time  to  al^ht,  or  to 
notify  him  before  the  train  starts,"^  and  it  has  been 
held  that  the  carrier  is  not  bound  to  use  ordinaiy 
diligence  to  ascertain  the  purpose  of  such  person. 
If  in  such  a  case  the  train  starts  before  such  person 
can  get  off,  he  must  either  remain  on  the  train  until 
he  can  make  known  his  wish  to  get  off,*^  or  take 
the  risk  of  alighting  while  the  train  is  in  motion/" 
unless  the  carrier  has  misled  him  by  a  false  appear- 
ance of  safety,"^  or  put  him  under  compulsion  in 
respect  to  leaving  the  train;"  and  it  has  been  held 
that,  if  the  train  has  not  stopped  long  enough  to 
allow  such  person  a  reasonable  opportunity  to 
alight,  it  should  be  again  stopped  for  that  pur- 
pose.      It   has   been  held,   however,   that  even 


further  fact  that  no  ticket  is  bought 
for  herself,  are  not  BufTIcient  to 
charge  the  ticket  agent  with  notice 
that  she  la  going  aboard  only  to  as- 
sist the  children.  Louisville,  etc..  R. 
Co.  V.  Wilson,  124  Ky.  846.  100  SW 
290,  SO  Kyi.  10B6,  8  LRANS  1020. 
<4)  The  fact  that  employees  of  a 
carrier  Bee  a  person  who  accom- 
panies a  passenger  on  to  the  train 
walking  In  the  aisle  of  the  car,  or 
ooming  out  on  the  platform,  does  not 
require  them  to  forbear  from  giving 
the  signal  that  the  train  can  proceed. 
Dunne  v.  New  Tork,  etc.,  R.  Co.,  99 
App.  Wv.  671.. 91  NTa  146.  (B)  it 
Is  no  part  of  the  duty  of  a  brakeman 
to  listen  to  conversations  between 
persons  about  to  get  on  the  train; 
so  that  he  not  having  heard  such 
conversation,  and  understood  there- 
from that  one  of  them  was  to  assist 
the  other  on  the  train,  and  then  get 
oft.  the  oocurrence  of  the  conversa- 
tion did  not  make  it  the  carrier's 
dutv  to  hold  the  train  for  the  one 
wishing  to  get  off.  Gulf,  etc.,  R. 
Co.  V.  Guess,  {Tex.  Civ.  A.)  154  SW 
1060. 

[c]  Cnsiou    Implying  notioe. — 

Where  a  custom  exists  for  a  railroad 
company  to  allow  persons  to  enter 
its  trains  to  assist  passengers,  and 
to  hold  trains  a  reasonable  time  for 
that  purpose,  plaintiff  who  entered  a 
train  for  that  purpose  and  was  in- 
jured by  jumping  from  the  train, 
which  started  before  he  could  get 
off,  need  not  show  knowledge  by  the 
company  that  he  entered  the  train 
to  assist  passengers  only,  since  the 
custom  Implies  such  notice.  Ft. 
Worth,  etc.,  R.  Co.  v.  Allen,  (Tex. 
Civ.  A.)  179  SW  62. 

[d]  mformatlon  m  to  tlms. — 
The  practice  of  passengers  and  li- 
censees accompanying  them  of  seek- 
ing Information  from  the  employee 
placed  at  the  car  steps  to  assist 
passengers  off  and  on  as  to  the 
length  of  the  train's  stop,  which 
practice  Is  well  known  to  the  public 
and  acquiesced  In  by  the  carrier, 
renders  the  carrier  responsible  for 
the  information  imparted,  and  hence, 
where  a  person  accompanying  his 
wife  who  IS  a  passenger  is  assured 
by  the  brakemen  at  the  car  steps 
that  the  train  will  remain  for  three 
or'  four  minutes,  and  la  invited  to 
enter  the  car  with  his  wife.  It  is  the 
carrier's  duty  to  hold  the  train  for 
a  time  reasonably  sufllcient  to  en- 
able him  to  enter  the  car,  procure  a 
seat  for  his  wife,  and  allghf  in 
safety.  St.  Louis  Southwestern  R. 
Co.  V,  Cunnfngham.  48  Tex.  Civ.  A.  1, 
106  SW  407. 

[e]  PrMnmptlott  to  lutvatlon. 
— (1)  In  the  absence  of  contrary 
ev  idence,  trainmen  may  presume  that 
all  persons  boarding  a  train  at  a 
station  for  the  reception  of  passen- 
gers are  passengers.  Ft.  Worth, 
etc.,  R.  Co.  V.  Allen,  (Tex.)  179  SW 
62;  Wlckert  v.  Wisconsin  Cent.  R.  Co.. 
142  Wis.  376,  125  NW  943,  20  Ann 
Cas  462.  See  generally  Infra  ! 
1436.  (2)  There  is  no  presump- 
tion that  a  person  who  goes  on 
board  a  steamboat  Intends  to  re- 
main as  a  passenger,  and  If  he  does 


not  he  must  be  provided  with  rea- 
sonable means  and  opportunity  of 
leaving  the  boat  before  it  starts. 
Keokuk  Packet  Co.  v.  Henry,  60  III. 
264. 

[f]  Permission  to  oarry  passen- 
ger^ baggage  lato  a  railroad  mt 

charges  the  carrier  with  the  duty  of 
holding  the  train  stationary  until  the 
person  given  such  permission  can,  In 
the  exercise  of  reasonable  care  and 
diligence,  alight  in  safety.  Bond  v. 
Chicago,  etc.,  R.  Co..  122  Mo.  A.  207, 
99  SW  30. 

52.  Oa. — Seaboard  Alr-Llne  R.  Co. 
V.  Bradley.  125  Ga.  193,  64  SE  69. 
114  AmSil  196;  Hill  v.  Louisville, 
etc..  R.  Co.,  124  Ga.  243,  62  SE  661. 
3  LRANS  432  and  note;  Coleman  v. 
Georgia  R.,  etc.,  Co.,  84  Ga.  1,  10 
SE  498 

Ind.— Louisville,  etc.,  R.  Co.  v. 
Espenschlld.  17  Ind.  A.  668,  47  NB 
186. 

Ky. — Cole  v.  Chesapeake,  etc.,  R. 

Co..  113  SW  822;  Louisville,  etc,  R. 
Co.  V.  WUson,  124  Ky.  846.  100  SW 
290,  30  I^L  1066,  8  LRANS  1020; 
Berry  v.  Louisville,  etc.,  R.  Co.,  109 
Ky.  727,  60  SW  699,  22  KyL  1410; 
Parks  V.  Kentucky  Cent.  R.  Co.,  8 
KyL  691,  11  Ky.  EB2. 

Minn.— Street  v.  Chicago,  etc.,  R. 
Co.,  124  HInn.  617,  146  NW  746. 

Mo. — Tamell  v,  Kansas  City,  etc., 
R.  Co.,  lis  Mo.  B70,  21  SW  1.  18 
LRA  699;  Saxton  T.  Missouri  Fae. 
R.  Co..  98  Mo.  A.  49*.  72  SW 
717. 

N.  Y. — ^Dunne  v.  New  York,  etc.. 
R.  Co..  99  App.  DIv.  B71,  91  NTS 
146. 

Tex. — Pt.  Worth,  etc..  R.  Co.  v. 
Allen,  179  SW  62:  Oxt^er  v.  Houston, 
etc.,  R.  Co-.,  29  Tex.  Civ.  A.  420.  67 
SW  650;  International,  etc..  R.  Co. 
V.  Satterwhlte,  15  Tex.  Civ.  A.  102, 
88  SW  401;  Dillingham  v.  Pierce. 
(Civ.  A.)  81  SW  20S;  Missouri,  etc.. 
R.  Co.  v.  Miller,  8  Tex.  Civ.  A.  241,  27 
SW  905. 

Va. — Chesapeake,  etc.,  R.  Co.  v. 
Paris.  Ill  Va.  41,  68  SE  398,  28 
LRANS  773  and  note;  Chesapeake, 
etc.,  R.  Co.  v.  Paris,  107  Va.  408,  69 
SE  398. 

Wis. — Wlckert  v.  Wisconsin  Cent. 
R.  Co..  142  Wis.  375.  126  NW  943.  20 
Ann(?as  452  and  note;  Griswold  v. 
Chicago,  etc.,  R.  Co.,  64  Wis.  652,  26 
NW  101. 

[a]  Delay  of  person  boarding 
train  to  assist  passengsr. — A  person 
who  boards  a  train  In  assisting  a 
passenger,  without  the  knowledge  or 
request  of  the  company,  is  bound  to 
know  the  time  of  the  departure  of 
such  train.  If  such  time  be  fixed  and 
reasonable  public  notice  being  given 
thereof,  and  to  leave  the  train  In  sea- 
son, before  the  time  so  fixed,  to  en- 
able him  to  get  ott  with  safety  before 
the  cars  are  set  In  motion.  With 
the  arrival  of  the  time  fixed  for  the 
departure  of  the  train  the  Implied 
license  or  permission  ceases,  and 
with  It  the  nablllty  of  the  company. 
Berry  v.  Louisville,  etc..  R.  Co.,  109 
Ky.  727.  60  SW  699,  22  KyL  1410. 

[b]  The  extant  of  a  oaxn«r*s  dnty 
to  a  person  assisting  an  outgoing 
passenger,  when   without  notice  of 


though  the  carrier  does  not  know  of  snoh  person's 
intention  to  get  off,  he  is  entitled  to  the  protection 
of  having  the  train  remain  at  the  station  for  the 
customary  length  of  time,"  or  for  the  length  of 
time  prescribed  Inr  statute.'^ 

[$  1363]  14.  mxwt  Oar  Oases— a.  In  a«seral« 
While  the  general  rules  applicable  to  taking  up  and 
setting  down  passengers,  which  have  already  been 
considered  mainly  with  reference  to  steam  cars,  are 
applicable  to  street  cars,*^  yet  some  difference  in  the 
methods  of  operating  street  cars  may  necessitate 
variations  in  their  application,  and  it  will  be  proper 
to  restate  some  of  these  rules  in  the  light  of  street 
car  cases;  and  where  a  street  railroad  operates 
its  tracks  beyond  the  limits  of  the  city  through  un- 

hls  presence.  Is  to  exercise  ordinary 
care  not  to  Injure  him,  and  does  not 
include  any  duty  to  hold  the  train  to 
enable  him  to  alight  safely.  Street 
V.  Chicago,  etc.,  R.  Co.,  124  Minn. 
617.  146  NW  746.  * 

63.  Seaboard  Air  Line  R.  Co.  v. 
Bradley,  125  Ga.  198.  64  SE  69,  114 
AmSR  196.  Compare  Otto  v.  Mil- 
waukee Northern  R.  Co.,  148  Wis. 
54,  134  NW  167  (holding  that  a  car- 
rier operating  electric  cars  Is  bound 
to  use  reasonable  diligence  to  dis- 
cover whether  a  person  who  has 
stepped  on  a  car  has  mounted  the 
platform  or  stepped  to  the  ground  be- 
fore starting  the  car). 

M.  Coleman  v.  Oeorgla  R.,  etc 
Co..  84  Ga.  1.  10  SB  498:  Parlts  v. 
Kentucky  Cent.  B.  Co.,  8  KyL  691.  11 
Ky.  Op.  652. 

SB.  Ala. — Central  R..  etc.,  Co.  v. 
I^faer.  69  Ala.  106,  44  AmR  606. 

Qa. — Coleman  v.  Georgia  R.,  etc., 
Co..  84  Ga.  1.  10  SB  498. 

Ky. — Berry  v.  Louiftvllle.  etc.,  R. 
Co..  109  Ky.  727,  60  SW  699,  22  KyL 
1410. 

Mass. — Flaherty  v.  Boston,  etc.,  R. 
Co.,  186  Mass.  6^,  72  MB  66. 

Oh. — Lake  Shore,  etc.,  R.  Co.  v. 
Dallet.  35  Oh.  Clr.  Ct.  606  [aff  80  Oh. 
St  73&,  89  NB  1118]. 

Okl.— Midland  Valley  R.  Co.  t. 
Bailey.  34  Okl.  193,  124  P  987. 

Tex. — ^Ft.  Worth,  etc.,  R.  Co.  ». 
Allen,  179  SW  62:  Oxsher  v.  Houston, 
etc.,  B.  Co..  29  Tex.  Civ.  A.  420.  67 
SW  650:  International,  etc.,  R.  Co. 
V.  Satterwhlte,  16  Tex.  Civ.  A.  lOS. 
38  SW  401. 

66.  Lake  Shore,  etc.,  B.  Co.  v. 
Dallet.  35  Oh.  Clr.  Ct.  606  [aft  80  Oh 
St.  735,  89  NE  1118]. 

67.  Lake  Shore,  etc.,  R.  Co.  v. 
nallet.  35  Oh.  Clr.  Ct..  606  [alf  80 
Oh.  St.  735,  89  NE  1118]. 

Ejection  from  moving  train  or  ear 
see  supra  I  1195. 

68.  Johnson  v.  Southern  R.  Co.. 
53  S.  C.  203.  31  SE  212.  69  AmSR 
849;  Missouri,  etc.,  R.  Co.  v.  Church- 
Ill,  (Tex.  Civ.  A.)  171  SW  617.  Com- 
pare Ft.  Worth,  etc..  R.  Co.  v.  Allen. 
(Tex.)  179  SW  62  (holding  that, 
where  a  person  assisting  a  passenger 
alights  from  a  moving  train  getting 
under  way  from  a  station,  without 
hesitation  or  request  to  stop,  the 
carrier  owes  no  duty  to  stop  the 
train  nor  to  prevent  his  alighting 
until  It  can  be  stopped). 

69.  Ft.  Worth,  etc.,  R.  Co.  v. 
Abbott.  (Tex.  Civ.  A.)  170  SW  117: 
Texas  Cent.  R,  Co.  v.  Hutcfaingson, 
62  Tex.  CTlv.  A.  586.  132  SW  509.  But 
see  Little  Rock.  etc..  R.  C^>.  v.  Law- 
ton,  55  Ark.  428.  18  SW  643,  29 
AmSR  48,  15  LRA  434  (holding  that 
such  person  is  not  entitled  to  have 
the  train  held  for  the  full  length  of 
lime  usually  required  for  passengers 
to  get  off,  but  only  long  enough  to 
enable  him  to  get  off  on  notice  to 
the  trainmen  of  his  desire  so  to  do). 

SO.  Street  v.  Chicago,  etc.,  R.  Co.. 
124  Minn.  517,  145  NW  746. 

81.  Oare  as  to  person  boarding  or 
aUghtlng  from  moving  oar  see  gen- 
erally supra  i  1350. 

62.  See  generally  supra  IS  1348- 
1362. 


For  later  eases,  derelopmnits  and  duuices  In  the  law  see  cumulative  Annotations,  same  tlUe,  pana^^^cmber. 
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even,  open  connlxy,  it  is  governed  by  the  rales  Tcem- 
lating  steam  railroads  as  to  the  receipt  and  dis- 
charge of  passffligers."  Thus  it  is  the  duty  of  the 
employees  in  charge  of  street  ears  to  exercise 
toward  every  passenger  getting  on  or  alighting 
from  a  car  that  high  d^ree  of  care  which  prudent 
persons  eoga^d  in  the  operation  of  cars  exercise 
for  the  safety  of  passengers  under  like  circum- 
Btanees;"*  but  tiliis  degree  of  care  is  not  in  its  ap- 
plication to  all  persons  always  the  same,  as  what 
wonld  be  sufficient  care  as  to  one  person  might  not 
be  sufficient  as  to  another."  The  carrier,  however, 
is  not  required  to  guard  against  what  cannot  be 


reasonably  expected,*"  as,  for  instance,  a  passenger 
seeking  to  alight  in  the  middle  of  a  block  or  other 
place  where  the  ear  is  not  expected  to  stop,*' 
although  if  it  does  stop  there  at  a  passenger's  re- 
quest it  is  still  bound  to  exereise  the  h^est  care 
for  his  safety  in  alighting,*'  and  Uiis  is  especially 
true  where  the  carrier  has  been  in  the  custom  of 
stopping  its  ears  there  to  receive  or  discharge  pas- 
sengers, although  it  is  not  a  r^ular  stopping  place.*" 
1364]  b.  Duty  to  Stop  Oar.  It  is  the  duty  of 
a  street  railroad  company,  in  taking  on  or  letting 
off  passengers,  to  stop  its  cars  at  the  usual  stopping 
places,™  pai"tieulariy  where  signaled  in  time  to  per- 


63.  Robinson  v.  Helena,  etc.,  R. 
Co.,  as  Mont.  222,  89  P  887. 

64.  Conn. — Moffltt  v.  Connecticut 
Co.,  86  Conn.  627,  86  A  16, 

Del. — Butler  v.  Wilmington  City 
R.  Co.,  26  Del.  262.  78  A  871. 

111. — Kllnck  V.  Chicago  City  R.  Co.. 
177  111.  A.  165  [aff  262  111.  280,  104 
NE  669,  62  LRANS  70.  AnnCaal91BB 
1771;  west  Chicago  St.  R.  Co.  v. 
Buclcley,  102  111.  A.  314  [aff  200  111. 
260.  85  NB  708]. 

lofwa. — Bolce  V,  Dea  Molnea  City  R, 
Co.,  163  Iowa  472.  133  NW  657. 

Ky. — Louisville  R.  Co.  v.  Wilder, 
143  Ky.  436,  136  SW  892;  Lutz  v. 
Louisville  R.  Co.,  48  SW  lOSO,  20 
KyL  lies. 

Md. — Hayes  v.  United  R.,  etc.,  Co., 
124  Md.  687.  93  A  226. 

Mass. — Martin  v.  Old  Colony  St.  R. 
Co..  211  Mass.  636,  98  NB  679;  Nichols 
V.  Lynn,  etc.,  R.  Co.,  168  Mass.  628,  47 
NE  427. 

Mich. — Keeley  v.  City  Electric  R. 
Co..  168  Mich.  79,  1«3  NW  1086. 

Mo. — Wellman  v.  Metropolitan  St. 
R.  Co.,  219  Mo.  126,  118  SW  31: 
O'Brien  v.  St.  Louis  Transit  Co..  185 
Mo.  263.  84  SW  939.  106  AmSR  692; 
Gardner  v.  Metropolitan  St.  TL  Co.. 
167  Mo.  A.  606,  162  SW  98;  Thomo- 
soa  V.  St.  Louis,  etc^  R.  Co.,  Ill  Mo. 
A.  466,  86  SW  465;  L«hner  v.  Metro- 

KUtan  St  R.  Co.,  110  Mo.  A.  216, 
SW  110. 

N.  J. — Paslnlni  v.  North  Jersey  St. 
R.  Co.,  89  N.  J.  L.  60,  54  A  218. 

N.  T. — Stevenson  v,  Jollne,  127 
Adp.  DIv.  181,  111  NTS  «98. 

N.  C. — Brown  v.  AshevlUe  Power, 
eta,  Co.,  171  N.  C.  666.  88  8E  868. 

Tex. — ^Rapid  Transit  R.  Co.  v. 
Strong,  (Civ.  A.)  108  SW  894;  Green 
V.  Houston  Eaectric  Co..  40  Tex.  Civ. 
A.  260,  89  SW  442. 

Wash. — Foster  v.  Seattle  Electric 
Co.,  36  Wash.  177,  76  P  996. 

[a]  Otlur  Btateuents  of  nils. — fl) 
A  street  railroad  Is  bound  to  use  the 
highest  degree  of  diligence  In  afford- 
ing passengers  an  opportunity  to 
board  Its  cars,  whether  at  a  regular 
stopping  place  or  in  case  the  car 
stops  in  response  to  a  passenger's 
signal.  Moffltt  v.  Connecticut  Co..  86 
Conn.  527,  86  A  16.  (2)  A  street  car 
company  must  use  all  reasonable  care 
to  secure  the  safety  of  boarding  or 
alighting  passengers.  Butler  v.  Wil- 
mington City  R.  Co..  25  Del.  262.  78 
A  871;  Elliott  v.  Wilmington  City 
R.  Co..  22  Del.  570.  73  A  1040;  Waller 
V.  Wilmington  City  R.  Co.,  21  Del. 
374,  61  A  874.  (3)  Where  It  is  cus- 
tomary for  passengers  to  board  and 
alight  from  a  street  car  at  a  cer- 
tain point.  It  Is  the  duty  of  the  street 
car  employees  to  use  ordinary  care 
to  protect  passengers  alighting  there. 
Central  Kentucky  Tract.  Co.  v.  Chap- 
man. (Ky.)  124  SW  830. 

[b]  Owe  In  ■soertalnlsg  desire 
to  hecome  passsngar. — Street  rail- 
road employees  are  not  required  to 
exercise  the  highest  degree  of  care 
to  ascertain  whether  or  not  a  par- 
ticular person  walking  or  standing 
On  a  public  street  desires  to  be- 
come a  passenger,  but  ordinary  care 
is  all  that  is  necessary  in  such  cases. 
Poster  V.  Seattle  Electric  Co.,  86 
Wash.  177.  76  P  996. 

[c]  gmsrgenoy. — Where  a  passen- 
ger attempts  to  enter  a  street  car 
by  the  passageway  Intended  for  the 
egress  of  passengers,  and  the  con- 
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ductor  tells  her  to  stop,  after  he 
has  given  the  signal  for  the  starting 
of  the  car,  there  is  no  emergency 
relieving  the  conductor  from  the 
charge  of  negligence,  if  ha  does  what 
a  reasonably  careful  person  under 
the  circumstances  would  not  have 
done.  Boice  v.  Des  Moines  City  R. 
Co..  163  Iowa  472.  133  NW  667. 

[d]  Opening  gates.^ — (1>  Where  a 
street  car  conductor  stands  at  the 
partly  open  gates  while  a  person  Is 
attempting  to  open  them  so  that  he 
can  enter,  and  sees  his  efforts,  it  is 
the  conductor's  duty,  when  the  car 
starts  with  the  person's  arm  caught 
between  the  gates,  to  signal  the 
motorman  to  stop  the  car;  and  if  he 
knows  that  the  car  has  been  stopped 
for  the  purpose*  of  permitting  the 
person  to  enter  it.  and  that  the  gates 
are  only  partially  open.  It  is  his  duty 
to  see  that  thev  are  released  and 
opened  so  that  the  person  can  enter 
without  danger,  and  a  failure  in  this 
regard  will  be  negligence.  Blades  v. 
Des  Moines  City  R.  Co.,  146  Iowa 
680,  123  NW  1067.  (2)  Where  a 
motorman  opens  the  gate  to  admit 
passengers.  It  Is  his  duty  to  keep  It, 
open  until  a  passenger  'has  had  a 
fair  opportunity  to  get  into  a  posi- 
tion of  safety.  Stevenson  v,  Jollne, 
127  App.  Div.  181,  111  NYS  698.  (3) 
It  Is  not  negligence  per  se  for  a 
motorman  to  open  the  gate  on  the 
front  platform  of  a  trolley  car  be- 
fore the  car  has  come  to  a  full  stop. 
Paglnlnl  v.  North  Jersey  St.  R.  Co., 
69  N.  J.  L.  60,  54  A  218.  (4)  But  on 
the  other  hand,  it  has  been  held  that 
opening  the  gate  inclosing  the  plat- 
form of  an  elevated  railroad  car  be- 
fore the  train  is  stopped  may  be 
negligence.  McAlan  v.  New  York, 
etc..  Bridge,  43  App.  Div.  374,  60 
NYS  176. 

[e]  Same  role  as  to  hoarding  «id 
alighting  pMBengers. — ^The  rule  as 
to  the  care  required  by  street  car 
conductors  In  stopping  and  holding 
the  cars  to  receive  passengers  Is  tlie 
same  as  that  applicable  in  discharg- 
ing them.  Keeley  v.  City  Electric 
R.  Co.,  168  Mich.  79,  133  NW  1086. 

[f]  Degree  of  care  daiMndtnt  on 
hacaxd. — what  would  constitute  a 
high-  degree  of  care  in  starting  a 
street  car  stopped  to  turn  a  switch 
where  passeneers  are  not  expected 
to  alight  might  not  constitute  such 
a  degree  of  care  in  starting  a  car 
stopped  at  a  place  for  passengers  to 
get  aboard  and  alight,  the  amount  of 
the  diligence  required  depending  on 
the  hazard  Involved.  Rapid  Transit 
R.  Co.  v.  Strong,  (Tex.  CSv.  A.)  108 
SW  394. 

[g]  Onaxd  rail  m. — ^Where  the 
guard  rail  on  the  side  of  a  street 
car  is  up,  although  It  has  been 
pushed  up  by  passengers  and  not  by 
the  conductor  who  has  left  his  post 
to  throw  a  switch.  It  is  an  Invita- 
tion to  passengers  to  board,  and  the 
railroad  company  is  liable  for  Inju- 
ries sustained  in  attempting  to  get 
on  by  the  falling  of  the  guard  rail. 
Brown  v.  Ashevllle  Power,  etc..  Co., 
171  N.  C.  BE6,  88  SE  858. 

IiiahUlty  of  vtreet  oar  oompAny 
genenUly  see  supra  !  1306. 

66.  Anderson  v.  Citizens*  St.  R. 
Co.,  12  Ind.  A.  194,  38  NE  1109: 
Louisville  R.  Co.  v.  Wilder.  143  Ky. 
436,  136  SW  892;  Catterson  v.  Brook- 
lyn Heights  R.  Co.,  182  App.  Div.  399, 
116  NTS  7<0. 


"The  strong  and  active  do  not  need 
the  same  degree  of  care  to  save  them 
from  injury  as  do  children,  or  feeble, 
infirm  or  aged  persons,  or  persons 
who  are  encumbered  with  babtea  or 
bundles.  It  might  be  due  care  as  to 
one  to  start  the  car  when  he  had 
gotten  on  the  platform,  and  to  an- 
other when  he  entered  the  car  door, 
while  as  to  another  It  would  be  negli- 
gence to  start  before  he  had  reason- 
able opportunity  to  be  seated.  But 
all  these  classes  of  persons  have  the 
right  to  use  the  car.  and  to  eac^ 
considering  his  age,  health  and  the 
conditions  attending  him  the  same 
high  degree  of  care  Is  due,  and  It  is 
incumbent  upon  the  operators  of  cars 
to  exercise  this  high  degree  of  care 
to  discover  the  adtuatlon  and  condi- 
tion of  passengers  so  that  they  may 
be  in  a  position  to  exercise  towards 
each  the  degree  of  care  his  situation 
and  condition  demands,"  Louisville 
R.  Co.  V.  Wilder,  143  Ky.  436,  440, 
136  SW  892. 

[a]  A  oorrlex's  duty  to  a  woman 
with  an  Infant  does  not  end  when 
she  alights,  but  continues  until  she 
has  a  reasonable  opportunity  to  take 
her  child  from  the  hands  of  a  fellow 

Sassenger  who  Is  handing  It  to  her, 
atterson  v.  Brooklyn  Heights  R.  Co., 
132  App.  Div.  899,  116  NYS  760. 

66.  North  Chicago  St.  R.  Co.  v. 
Canfield,  118  111.  A.  363;  Nirk  v. 
Jersey  City,  etc..  R.  Co..  76  N.  J.  L. 
642,  6S  A  168;  Kuhn  v.  Milwaukee 
Electric  R..  etc.,  Co.,  158  Wis.  526, 
149  NW  220.  AnnCasI916E  678.  See 
also  supra  9  1348. 

[a]  Openlnff  door. — ^Where  a  pas- 
senger on  the  rear  platform  of  a 
trolley  car  Is  injured  by  falling  out 
of  tjhe  door  after  it  Is  opened  by  a 
conductor,  and  It  does  not  appear 
that  the  door  Is  maintained  to  assist 
passengers  In  preserving  their  equi- 
librium, but  to  allow  Ingress  and 
egress,  it  is  not  negligence  to  open 
such  door  to  enable  passengers  to 
alight  where  tt  Is  not  a  dangerous 
place  for  them  to  get  down.  Nirk 
V.  Jersey  City,  etc.,  St.  R.  Co.,  7«  N. 
J.  L.  642,  68  A  158. 

67.  North  Chicago  St.  R.  Co.  v. 
Canfleld,  118  III.  A.  353. 

68.  West  (Chicago  St.  R.  Co.  V. 
Buckley.  102  111.  A.  314  [aff  200  III. 
260.  66  NB  708]. 

Oar*  at  otbsr  than  rsgiUar  stop- 
plMMM   see  generally   supra  S 


ping 

1360. 


Chicago  City  R.  Co.  v.  Lowitz, 
119  III.  A.  360  [anf  218  III.  24.  75  NE 
7551;  Devroe  v.  Portland  R.,  etc.,  Co., 
64  Or.  547,  131  P  304. 

TO.  Del. — File  v,  Wilmington  City 
R.  Co..  23  Del.  463,  80  A  623;  Coyle 
v.  People's  R.  Co.,  23  Del.  454,  80  A 
638;  Elliott  v.  Wilmington  City  R. 
Co..  22  Del.  570.  73  A  1040;  Reiss 
V.  Wilmington  City  R.  Co.,  67  A 
163;  Waller  v.  Wilmington  City  R. 
Co.,  21  Del.  374.  61  A  874. 

111. — Stewart  v.  East  St.  Louis  R. 
Co.,  173  111.  A.  477. 

Md, — Hayes  v.  United  R,,  etc,  Co., 
124  Md.  687.  93  A  226. 

Mass. — Olund  v.  Worcester  Cons. 
St.  R,  Co..  206  Mass.  644,  92  NE  720. 

MIch.—Beattie  v,  Detroit  United 
R.  Co.,  168  Mich.  243,  122  NW  667 
[clt  Cyc]. 

Mo. — Bell  V.  Central  Electric  R. 
Co.,  125  Mo.  A.  660,  108  SW  144: 
Buck  V.  People's-at-  R-.  «tc«  Co.,  4» 
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mit  it  60  to  do.^^ 

[f  1365]  c.  Time  for  Boarding  or  Alighting  in 
Gwusral.  While  receiving  or  discharging  passengers, 
the  car  should  be  held  stationary  for  a  reasonable 
length  of  time,  dne  regard  being  had  to  the  circum- 
stances and  conditions  surrounding  the  particular 


passengers,''  to  allow  them,  in  the  exercise  of  reason- 
able care  and  diligence  on  their  part,  to  board  or  to 
alight  in  safety,  and,  if  the  carrier  fails  to  hold 
the  car  a  sufficient  length  of  time  to  allow  them 
such  an  opportunity,  it  is  liable  for  the  resiQting 
injuries,"  although'  the  passenger  so  injured  is  not 


Pa.'-^rissey  v.  HestonvIUe.  etc., 
Pass.  R.  Co.,  76  Pa.  83. 

Tex. — Texas  Tract,  Co.  v.  Hanson, 
(Civ.  A.)  124  SW  494. 

[a]  AlthonfflL  ft  steMt  la  eoT«r*d 
wlUi  water  raaklns  it  necessary  for 
passengers  alighting  from  street  cars 
to  wade  through  It  to  reach  the  side- 
walk, such  condition.  If  reasonably 
safe,  does  not  relieve  the  street  rail- 
road company  from  Its  duty  to  stop 
Its  car  at  tna  usual  place  to  dis- 
charge or  receive  passengers.  Stew- 
art V.  Bast  St.  Louis  R.  Co.,  173  111. 
A.  477. 

[b]  OrftlttMWS  flsliif  jfiMM. — (1) 

An  ordinance  providing  where  cars 
shall  stop  at  street  intersections  Is 
not  competent  /or  the  purpose  of 
showing  where  a  street  car  should 
stop  at  a  point  where  the  cars  merely 
turn  a  street  corner.  West  Chicago 
St.  R.  Co.  V.  Brown,  112  111.  A.  S51. 
(2)  But.  under  an  ordinance  requir- 
ing a  street  railroad  to  stop  at  street 
cross'ings  where  passengers  request 
It,  where  the  conductor  receives  the 
f^re  and  Is  then  Informed  that  the 
passenger  wants  to  alfgiit  at  a  par- 
ticular street,  he  must  stop  the  car 
there  to  permit  the  passenger  to 
allRht.  Texas  Tract.  Co.  v.  Hanson, 
(Tex.  Civ.  A.)  124  SW  4»4. 

tc]  Plao»  not  sohMtaML — The 
conductor  of  an  electric  street  car  is 
■  not  required  to  »top  the  car  at  a 
place  not  scheduled,  and  hts  failure 
ao  to  do  Is  not  negngenc»  on  the 
part  of  the  carrier.  Olund  v.  Wor- 
cester Cons.  St.  R.  Co.,  208  Mass. 
644.  92  NB  720. 

[d]  Keav  aide  of  atreet.i — In  the 
absence  of  evidence  of  a  custom  to 
atop  a  street  car  having  -  exits  at 
both  ends,  ao  that  the  rear  exit  Is 
over  the  near  side  of  an  Intersect- 
ing street  In  a  suburban  part  of 
town.  It  is  not  negligent  to  stop 
the  car  with  the  front  exit  touch- 
ing the  near  side  of  the  cross 
street,  although  thereby  a  passenger 
in  the  nighttime  alighted  from  the 
rear  exit,  thinking  she  was  on  the 
cross  street,  and  walked  across  the 
tracks  at  right  angles,  and  fell  Into 
a  culvert  not  In  the  right  of  way, 
the  place  of  alighting  being  fn  ItKelf 
safe.  Hayes  v.  United  R.,  etc.,  Co., 
124  Md.  687,  93  A  226.  Safety  of 
place  for  boarding  or  alighting  see 
generally  supra  i  1340. 

[  e  ]  Xsquest  to  stop  at  otos* 
street. — On  the  issue  or  negligence 
In  stopping  a  car  with  the  front  exit 
touching  the  near  side  of  a  cross 
street,  when  plaintiff,  a  passenger, 
thought  that  the  rear  exit  was  on 
the  cross  street,  whereby  she  was 
Injured,  a  request  by  plaintiff  to  the 
conductor  to  let  her  off  at  the  cross 
street  cannot  be  construed  into  a 
request  to  have  the  rear  exit  stop 
on  the  cross  street.  Hayes  v.  United 
R.,  etc.,  Co.,  124  Md.  687,  93  A  226. 

imty  to  stop  at  dsstliiatloii  see 
generally  supra  fi  1264. 

71.  D.  C, — Anacostla,  etc.,  R.  Co. 
V.  Klein,  8  App.  76. 

Mo. — Bell  V.  Central  Electric  R. 
Co.,  126  Mo.  A.  660.  103  SW  144; 
Hagulre  v.  St.  Lrf>uls  Transit  Co.,  103 
Mo.  A.  469.  78  SW  838. 

N.  Y.— Mulligan  v.  Metropolitan  St. 
R.  Co.,  89   App.  niv.  207,  85    NTS  791. 

R.  I. — Canham  v.  Rhode  Island  Co.. 
36  n.  I.  177.  86  A  1060. 

Tex. — Fuller  v.  Denlson,  etc.,  R. 
Oo..  S2  Tex.  av.  A.  899.  74  SW  940. 

But  see  Fox  v.  Denver  City  Tram- 
way Co..  67  Colo.  611,  143  P  278 
(holding  that  negligence  of  the  mo- 
torman  of  an  approaching  street  car 
In  falling  to  stop.  In  response  to  the 
signal  of  a  prospective  passenger,  at 
a  place  designated  by  a  sign  as  a 


regular  stopping  place,  ao  as  to  af- 
ford an  opportunity  to  board  the  car. 
Is  not  such  negligence  as  will  sup- 
port an  action  for  injury  to  the  pas- 
senger's person). 

[a]  IffegUffenoe  in  ohesrlng  signal. 
— Th©  failure  of  the  motorman  on  a 
street  car  to  exercise  reasonable  care 
In  listening  for  signals  to  stop  the 
car  given  by  a  passenger  who  desires 
to  alight,  in  consequence  of  which 
he  does  not  stop  the  car.  and  the  pas- 
senger Is  injured  In  attempting  to 
alight  from  It  while  In  motion,  is  ac- 
tionable negligence.  Fuller  v.  Denl- 
Bon,  etc..  R.  CS>.,  32  Tex,  Civ.  A,  399. 
74  SW  940. 

[b]  Custom. — Where  street  cars 
are  in  the  habit  of  stopping  on  sig- 
nal at  a  certain  place,  the  failure  so 
to  do,  resulting  In  injury  to  the  per- 
son signaling,  constitutes  negligence. 
Trlebor  v.  New  York,  etc..  R.  Co.,  134 
App.  niv.  661.  119  NYS  439  [aft  201 
N.  Y.  520.  94  NE  1099]. 

72.  Benson  v.  Wilmington  City  R. 
Co..  24  Del.  202.  75  A  793;  Lrfiuls\-llle, 
etc..  Tract.  Co.  v.  Korbe.  (Ind.  A.)  90 
NB  483;  Weeks  v.  Boston  El.  R.  Co.. 
190  Mass.  563.  77  NIS  664;  Shanahan 
v.  St.  Louis  Transit  Co..  109  Mo.  A. 
228,  83  SW  783. 

[a]  When  a  passenger  luta  a 
jounf  girl  with  Iwr,  extra  time 
should  be  allowed  her  in  alighting, 
in  view  of  her  delay  necessary  to 
assist  her  companion  to  alight.  Han- 
non  V.  St.  Louis  Transit  Co.,  102  Mo. 
A.  216.  77  SW  158. 

73.  U.  S. — Washington,  etc.,  R.  Co. 
V.  Tobrlner,  147  U.  S.  671.  13  SCt  567. 
37  L.  od.  284;  Van  de  Venter  v.  C!hl- 
cago  City  R.  Co.,  26  Fed.  32. 

Cal. — Franklin  v,  Visalla  Electric 
R.  Co..  21  Cal.  A.  270.  131  P  776. 

Colo. — Colorado  Springs,  etc.,  R. 
Co.  v.  Mar>\26  Colo.  A.  48.141  P  142. 

(?onn. — Elwood  v.  Connecticut  R.. 
etc.,  Co..  77  Conn.  146.  58  A  761.  1 
AnnCaa  779, 

Del. — Girardo  v.  Wilmington,  etc.. 
Tract.  Co..  90  A  476;  Freeman  v,  Wil- 
mington, etc..  Tract.  Co.,  26  Del.  107, 
80  A  1001;  BuUer  v.  Wilmington  City 
R.  Co.,  25  Del.  262.  78  A  871;  Benson 
V.  Wilmington  City  R.  Co..  24  Del. 
202,  76  A  793;  Pile  v.  Wilmington 
City  R.  Co..  23  Del.  463.  80  A  823; 
C'oyle  v.  People's  R.  Co..  23  Del.  454, 
80  A  638:  Elliott  v.  Wilmington  City 
R.  Co..  22  Del.  670,  73  A  1040;  Reiss 
V.  Wilmington  City  R.  Co..  67  A  153: 
Waller  v.  Wilmington  City  R.  Co.,  21 
Del.  374.  61  A  874. 

D.  C. — Washington,  etc.,  R.  Co,  v. 
Orant,  11  App.  107;  Anacostla,  etc, 
R.  Co.  V.  Klein,  8  App.  75.  ' 

Ga.— Atlanta  R.  Co,  v.  Randall,  117 
Ga.  165,  43  SE  412. 

111.— Crauf  V.  Chicago  City  R.  Co,, 
236  111.  262.  85  NE  235  [aff  136  111. 
A.  66];  North  Chicago  St,  R.  Co.  v. 
Brown,  178  111.  187.  52  NE  864;  Chi- 
cago W&at  Dlv.  R.  Co.  v.  Mills,  106 
111.  63;  Reynolds  v.  Alton,  etc.  Tract. 
Co..  194  III.  A.  87;  Robinson  v,  Chi- 
cago City  R.  Co..  182  111.  A.  33: 
Wayne  v.  St.  Louis,  etc.,  R.  Co.,  165 
111.  A.  363:  West  Chicago  St.  R.  Co. 
V.  James,  69  111.  A.  609. 

Ind. — Terre  Haute,  etc..  Tract,  Co. 
V.  York.  (A,>  110  NB  999;  Neely  v. 
Louisville,  etc..  Tract.  Co.,  E8  Ind.  A. 
65B,  102  NE  466. 

Kan. — Leavenworth  Electric  R,  Co, 
v.  Cuslck,  60  Kan.  590,  67  P  619,  72 
AmSR  374. 

Ky. — Louisville,  etc..  R.  Co.  v.  App.. 
167  Ky.  246,  162  SW  1123;  Samuels 
V.  Louisville  R.  Co.,  161  Ky.  90.  161 
SW  37;  Lexington  R.  Co.  v.  Lowe. 
143  Ky.  339.  136  SW  618;  Bullitt  v. 
Louisville  R.  Co..  142  Ky.  670.  184 
SW  115S:  Paducah  St.  B.  Co.  v. 
Walsh.  68  SW  431,  22  KyL  632: 
Louisville  R.  Co.  v,  Rammaker,  6i 


SW  176.  21  KyL  260;  Lutz  v.  i:x>Ut8- 
vlUe  R.  Co.,  48  SW  1080,  20  KyL 
1163;  Belt  Electric  Line  Co,  v.  Tom- 
Un,  40  SW  925,  19  KyL  433. 

Md.— United  R.,  etc,  Co.  v.  Weir. 
102  Md.  286,  62  A  688;  Central  R.  Co. 
V.  Smith,  74  Md.  212.  SI  A  706. 

Mass. — ^McOllncdiy  v.  Boston  EL 
R.  Co..  206  Mass.  7,  91  NE  882. 

Minn. — Stoeg  V.  St.  Paul  City  R. 
Co.,  50  Minn.  149,  62  NW  993.  1«  LrA 
379 

Mo.— Barth  V.  Kansas  City  El.  R. 
CO..  142  Mo.  536,  44  SW  778;  Fields 
V.  Metropolitan  St.  R.  Co..  169  Mo.  A. 
624,  155  SW  845;  Monroe  v.  United 
R.  Co.,  154  Mo.  A,  S9,  138  SW  646: 
Zeiler  v.  Metropolitan  St.  R,  Co.,  163 
Mo.  A.  61S,  184  SW  1067;  KlnyOun  v. 
Metropolitan  St.  R.  Co.,  163  Mo.  A. 
477.  134  SW  16;  Johnson  v.  St.  Jo- 
seph R,  etc..  Co.  143  Mo.  A.  376.  128 
SW  243:  Jones  v.  Springfield  Tract 
Co,,  1ST  Mo.  A.  408,  118  SW  675; 
Stevens  v.  Kansas  City  E).  R.  Co.. 
126  Mo.  A.  619,  106  SW  26*  Bell  v. 
Central  Electric  R  Co.,  125  Mo.  A. 
660,  108  SW  144;  Shanahan  V.  St 
Louis  Transit  Co..  109  Mo.  A.  228, 
83  SW  783;  Duffy  v.  St.  Louis  Tran- 
sit Co.,  104  Mo.  A.  235,  78  SW  831. 

Mont. — Lehane  v.  Butte  Electric 
R.  Co.,  37  Mont  564,  97  P  1038. 

N.  Y. — Masterson  v,  Crosatown  St. 
R.  Co..  201  N.  Y.  499,  94  NE  1086; 
Maher  v.  Central  Park,  etc.,  R.  Co., 
67  N,  Y.  62;  Speck  v.  International 
R.  Co.,  133  App.  Dlv.  802.  118  NYS 
71;  Johnston  v.  New  York  City  R. 
Co.,  120  App.  Dlv.  456,  104  NYS  1039; 
De  Rozas  v.  Metropolitan  St.  R.  Co., 
13  App.  Dlv.  296.  43  NYS  27;  Mc- 
Swyny  v.  Broadway,  etc.,  R.  Co.,  4 
Sllv.  Sup.  495,  7  NYS  466;  Lamline 
v.  Houston,  etc,  R.  Co.,  14  Daly  144, 
6   NYSt  248;   GoldwasHer  v.  Metro- 

Solitan  St.  R.  Co.,  32  Misc.  682.  G6 
fYS  606;  Flanagan  v.  Metropolitan 
St.  R.  Co.,  31  Misc.  820,  64  NYS  379; 
Weiss  V.  Metropolitan  St.  R.  Co.,  29 
Misc.  332.  60  NYS  473;  Friedman  v, 
Con.solldated  Tract.  Co..  24  Misc.  764. 
53  NYS  410;  Schalscha  v.  Third  Ave. 
R.  Co.,  19  MIsc  141.  43  NYS  251. 

N.  C. — Clark  v.  Durham  Tract.  Co., 
138  N.  C.  77,  50  SE  618,  107  AmSR 
626. 

Pa. — Donnelly  v.  Buffalo,  etc.. 
Tract.  Co.,  40  Pa.  Super.  110. 

Tex. — San  Antonio  Tract  Co.  v. 
Urban,  (Civ.  A.)  156  SW  1028;  CIU- 
zens'  R.  Co.  v.  Farley,  (Civ.  A.)  136 
SW  94, 

B.  C. — Armlahaw  v.  British  Colum- 
bia Electric  R.  Co..  18  B.  C,  162. 

"If  a  street  car  stops  to  take  on 
or  let  off  passengers,  or  stops  at  a 
place  where  passengers  may  get  off 
or  on.  though  not  a  regular  stopping 
place,  those  In  charge  of  the  car 
must  wait  a  sufficient  length  of  time 
to  enable  passengers  attempting  to 
get  off  or  on.  to  alight  or  get  on  In 
safety,  by  the  exercise  of  reasonable 
diligence,"  Washington,  etc.,  R.  Co. 
V.  Grant,  11  App.  (D.  C.)  107.  113. 

ta]  Bnty  to  atop  for  MaaoBaU* 
tlin«i  atreet  railroad  company  fa 
under  the  absolute  duty  to  stop  Ita 
cars  a  reaaonable  length  of  time  to 
allow  passengers  to  board  tbem. 
Clttsens'  R.  Co,  v.  E^rley,  (Tex.  Clv. 
A.)  136  SW  94. 

[b]  Steau  nUroada  oaavamd^ 
The  duty  of  a  atreet  railroad  com- 
pany to  alTord  Ita  passengers  reason- 
able opportunity  to  get  off  Ita  cars 
is  no  greater  than  that  of  the  ordi- 
nary steam  railroad  company.  Boone 
V.  Oakland  Transit  Co.,  199  Cal.  490, 
73  P  243. 

[c]  When  dntj  azlaea^-The  duty 
of  a  street  car  company  to  give  a 
person  a  fair  and  reasonable  chance 
to  get  aboard  its  car  does  not  arise 


''or  later  oaaea,  derelovBMata  and  tbMagtu  in  the  law  aee  cumulative  Annotations,  aame  title,  pag^andnpte  niunher. 
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seen  by  those  in  charge  of  the  car."  And  this 
rule  applies,  although  the  ear  has  stopped  for  pur- 
poses other  than  taking  on  or  setting  down  pas- 
sengers, if  it  is  stopped  under  circumstances  which 
amount  to  an  invitation  to  passengers  to  board  or 
alight." 

The  length  of  time  for  which  the  car  must  be 
held  stationary  must  in  general  be  such  as  to  en- 
able passengers  attempting  to  get  on  or  off  to  reach 
a  place  of  safety  either  on  the  street  or  in  the  car 
before  it  is  started," 

1366]    d.   Bturting  Oar  before  Passaager 
Seated.   As  a  general  n^e  it  is  sufficient,  as  re- 


gards a  boarding  passei^er,  that  the  ear  is  held 
stationary  until  he  has  reached  a  place  of  safety 
on  the  car,"  and  hence,  although  a  contrary  rule 
has  been  stated,^^  it  is  generally  held  that  it  is  not 
necessary  to  hold  a  car  until  a  passenger  is  seated, 
and  that  the  carrier  is  not  liable  for  injuries  sus- 
tained by  a  passenger  while  in  the  act  of  taking 
a  seat,  in  consequence  of  the  starting  of  the  ear," 
unless  it  is  started  in  a  violent,  unusual,  or  reckless 
manner,*"  or  unless  the  unusual  conditions  and  cir- 
cumstances surrounding  a  particular  passenger,  as 
in  ease  of  an  enfeebled  or  infirm  passenger,  require 
that  the  car  be  held  until  he  is  seated."   It  has 


until  the  car  bas  been  brought  to  a 
stop  or  the  person  has  been  invited 
to  board  It.  Schwartz  v.  New  York 
City  R.  Co..  65  Misc.  2H,  105  NYS  1. 

[d]  XMlatory  paasencvr. — street 
car  fs  not  required  to  wait  an  unrea- 
sonable time  for  a  dilatory  passen- 
ger. Fields  V,  Metropolitan  St,  R. 
Co,.  169  Mo.  A.  624,  156  SW  846. 

74,  Washington,  etc.,  K.  Co.  v. 
Grant,  11  App,  (D.  C.)  107;  West 
Chicago  St.  R,  Co.  V.  James,  69  111. 
A,  608. 

7B.  Ind, — Citizens'  St.  R.  Co.  v. 
Jolly,  161  Ind.  80.  67  NE  935. 

Ky. — Belt  Electric  Line  Co.  v.  Tom- 
lin.  40  SW  925,  19  KyL  433. 

Mass. — Buckley  v.  Boston  EI.  R. 
Co..  216  Mass.  60,  102  NE  75, 

MO, — Parks  v.  St.  Louis  Transit 
Co..  119  Mo.  A.  445,  96  SW  426. 

N.  C. — Brown  v.  Asheville  Power, 
etc.,  Co.,  171  N.  C.  555.  88  SE  858. 

Tex. — Citizens'  R.  Co.  v.  Hall,  (Civ. 
A.)  138  SW  434. 

[a]  Implied  Invitation. — The  stop- 

filng  of  a  street  car  at  a  place  where 
t  Is  customary  for  passengers  to 
board  the  same  constitutes  an  im- 
plied invitation  to  persons  waiting  to 
take  passage  thereon  at  that  point  to 
board  the  same  if  they  desire  so  to 
do.  Citizens'  St.  R.  Co.  v.  Jolly,  161 
Ind.  80.  67  NB  ftSS;  Brown  v,  Ashe- 
vin©  Power,  ate,.  Co,.  171  N,  C.  666, 
88  SE  858, 

[b]  Ssoall  of  Invitation. — Where 
a  passenger  Is  not  In  a  nositlon  to 
avail  himself  of  the  Invitation  to 
board  a  street  car,  the  conductor  may 
recall  the  invitation,  implied  from 
stopping,  at  any  time  before  actually 
accepted.  Buckley  v.  Boston  El.  R. 
Co.,  216  Mass.  50.  102  NE  76. 

[c1  Wlwra  •  oar  Is  stoppod  oalj 
to  disohawa  paas*nir*ni,  the  carrier 
Is  not  liable  If  a  person  attempts  to 
board  it.  and  the  conductor  warns 
him  not  to  do  so.  In  a  tone  of  voice 
sufficiently  loud  to  be  heard  by  an 
ordinary  person,  although  he  did  not 
In  fact  hear.  Maxey  v.  Metropolitan 
St.  R.  Co.,  95  Mo.  A.  303.  68  SW  1063. 

76.  Ala. — Birmingham  R..  etc.,  Co. 
V.  McGinty,  168  Ala.  410.  48  S  491, 

Cal. — Boone  v.  Oakland  Transit  Co., 
139  Cal.  490.  73  P  243. 

D,  C. — Anacostla,  etc.,  R.  Co.  v. 
Klein,  8  App.  75. 

111. — Bloomington.  etc..  K.  Co.  v. 
Zimmerman.  101  III.  A.  184. 

Ind. — Union  Tract.  Co.  v.  SlcelofF, 
34  Ind.  A.  511,  72  NE  266. 

Iowa. — Bolce  v.  Des  Moines  City  R. 
Co..  163  Iowa  472.  138  NW  657. 

Kan. — Leavenworth  Electric  R.  Co. 
V.  Cusick.  60  Kan.  590,  67  P  619,  72 
AmSR  374. 

La. — Sharp  v.  New  Orleans  City  R. 
Co.,  Ill  La.  896,  36  S  614,  100  AmSR 
4S8. 

Mass. — Saunders  v.  Boston  El.  R. 
Co.,  216  Mass.  365,  103  NE  779 ; 
Flanagan  v.  Boston  El.  R.  Co.,  216 
Mass.  837.  103  NE  906;  Benoit  v. 
Boston,  etc.,  St.  R.  Co.,  216  Mass.  320. 
103  NE  830;  Rand  v.  Boston  El.  R. 
Co.,  198  Mass.  669.  84  NE  S41. 

Mich. — Formlller  v.  Detroit  United 
R.  Co.,  164  Mich.  663.  130  NW  347; 
Seattle  v.  Detroit  United  R.  Co.,  168 
Mich.  248.  846,  122  NW  667  [quot 
Cycj. 

Wnn.— Miller  v.  St.  Paul  City  R. 
Co..  6«  Minn,  192,  S8  NW  862, 

Mo. — Dougherty  t.  MIsBOurl  R.  Co,, 
SI  Ho.  S2E  [aft  S  Mo.  A.  4781;  Brady 


V.  Springfield  Tract.  Co.,  140  Mo.  A. 
421,  124  SW  1070;  Miller  v.  Metro- 
politan St.  R.  Co.,  125  Mo.  A.  414,  102 
SW  692;  Stoddard  v.  St.  Louis,  etc, 
R.  Co..  105  Mo.  A.  512.  80  SW  33; 
Magulre  v.  St  Louis  Transit  Co.,  103 
Mo.  A.  469,  78  SW  888;  Scamell  v.  St. 
Louis  Transit  Co.,  102  Ma  A.  198,  76 
SW  660. 

N.  Y. — Maher  v.  Central  Park.  etc.. 
R.  Co.,  67  N.  Y.  52;  Copeland  v. 
Metropolitan  St.  R.  Co.,  78  App.  Dlv. 
418.  79  NYS  1054  [aff  177  N.  Y.  570 
mem,  69  NE  1121  mem] ;  Dochter- 
mann  v.  Brooklyn  Heights  R.  Co.,  32 
App.  Dlv.  13.  62  NYS  1051  [aff  164 
N,  Y.  686.  68  NE  1087];  Flanagan  v. 
Metropolitan  St.  R.  Co„  31  Misc.  820. 

64  NYS  379  [aff  32  Misc.  706  mem. 

65  NYS  1182  mem];  Weiss  v.  Metro- 
politan St  R.  Co..  29  Misc.  332,  60 
NYS  473. 

N.  C— Asbury  v,  Charlotte  Electric 
R.,  etc.,  Co.,  125  N.  C.  568.  34  SE  664. 

Oh. — Ashtabula  Rapid  Transit  Co. 
V.  Holmes,  67  Oh.  St.  153.  66  NE  877. 

Pa. — Holmes  v-  Allegheny  Tract. 
Co..  153  Pa.  162.  25  A  640. 

Tenn. — Memphis  St.  R.  Co.  v,  Shaw. 
110  Tenn.  467,  75  SW  718. 

[a]  In  veatlbole. — An  elevated 
railroad  company  Is  not  liable  for 
injuries  sustained  in  starting  a  car 
before  a  passenger  has  entered  the 
car  from  the  vestibule.  Martin  v. 
Boston  El.  R.  Co.,  216  Mass.  361,  103 
NE  828. 

Itatj  to  Me  tliat  paesang'er  lias 
reached  a  place  of  eaxety  generally 

see  infra  S  1369. 

77.  See  supra  S  ,1366;  infra  S  1369. 

78.  Walters  v.  Pennsylvania  Tract. 
Co..  161  Pa.  36.  28  A  941. 

[a]  In  PennsylTania  it  has  been 
said  that  where  a  street  car  has 
stopped,  or  is  in  the  act  of  stopping, 
or  is  in  such  a  condition  of  running 
or  stopping  as  induces  an  intending 
passenger  to  think  that  It  is  about 
to  stop,  the  passenger  has  a  right-  to 
get  on,  and.  if  the  car  starts  before 
he  Is  safely  seated  in  the  car,  and  an 
injury  results  therefrom,  the  com- 
pany is  liable.  Walters  v.  Pennsyl- 
vania Tract.  Co.,  161  Pa.  36,  28  A 
941;  Austrian  v.  United  Tract.  Co.. 
19  Pa,  Super.  329. 

79.  U.  S. — Bellamy  v.  Missouri, 
etc.,  R.  Co.,  216  Fed.  IS,  181  CCA  326. 
LRA1916A  1. 

Ala, — Birmingham  R.,  eta,  Co.  v, 
Hawkins,  153  Ala,  86,  44  S  988,  16 
LRANS  1077. 

D.  C. — Connor  v.  Washington  R., 
etc..  Co.,  43  App.  329. 

Ky. — Louisville  R.  Co.  v.  Wilder, 
143  Ky.  436,  136  SW  892;  Lexington 
R.  Co.  V.  Britton,  130  Ky.  676.  114  SW 
295;  Bennett  v.  Louisville  R.  Co.,  122 
Ky.  59,  90  SW  1052,  28  KyL  998,  121 
AmSR  453,  4  LRANS  568  and  note: 
Howard  v.  Louisville  R.  Co.,  106  SW 
932.  32  KyL  309. 

La. — Sharp  v.  New  Orleans  City 
R.  Co.,  Ill  La.  395,  36  S  614.  100 
AmSR  488. 

Mass. — Benoit  v.  Boston,  etc.,  St. 
R.  Co.,  218  Mass.  820.  103  NE  830; 
Sauvan  v.  Citizens'  Electric  St  R. 
Co.,  197  Mass,  176,  88  NE  406;  Weeks 
V.  Boston  El.  R.  Co..  190  Mass.  668, 
77  NE  664. 

Mich.— Ottinger  y.  Detroit  United 
R.  Co.,  168  Mfch.  106,  131  NW  628. 
34  LRANS  226  and  note,  AnnCas 
1912D  678  and  note. 

Mo, — Barth  t.  Kansas  City  Bl,  R. 


Co.,  142  Mo.  636.  44  SW  778:  Miller 
V.  Metropolitan  St  R.  Co,,  126  Mo.  A. 
414.  102  SW  692. 

N,  Y. — Canavan  v.  Interurban  St. 
R.  Co.,  87  NYS  491. 

[a]  Season  for  mle. — "So  com- 
mon and  unavoidable  is  the  over- 
crowding of  street  cars  that  straps 
are  usually  provided,  and.  If  these 
cars  could  not  lawfully  be  started 
until  all  passengers  were  seated,  or 
if  acceleration  of  and  checking  speed 
could  not  be  prompt,  the  efficiency  of 
such  cars  would  be  seriously  im- 
paired." Ottinger  v.  Detroit  United 
R.  Co..  166  Mich.  106,  108.  131  NW 
528.  34  LRANS  225.  AnnCasl912D  578. 

[b]  Signal  to  start. — ^A  conductor 
is  not  bound  to  notify  a  strong, 
healthy  passenger  who  nas  boarded 
the  car,  but  has  not  secured  a  seat 
that  he  Is  about  to  give  the  signal 
to  start  the  car.  Weeks  v.  Boston 
El.  R.  Co..  190  Mass.  568,  77  NE 
654. 

[c]  Wbere  tliere  Is  no  vacant  seat, 

the  passenger  should  be  given  a  rea- 
sonaole  time  to  reach  a  place  where 
he  may  support  himself  while  stand- 
ing, and  if  the  car  is  started  be- 
fore the  passenger  has  reached  a 
place  of  safety,  the  start  must  be 
gradual  to  avoid  the  danger  of 
throwing  him  down,  HlUer  v. 
Metropolitan  St  K.  Co..  126  Mo,  A. 
414.  102  SW  592. 

80.  Ala. — Birmingham  R..  etc., 
Co.  V.  Hawkins.  153  Ala.  86,  44  S 
983.  16  LRANS  1077. 

Ky. — Howard  v.  Louisville  R,  Co.. 
105  SW  932.  32  KyL  309, 

Mass. — Nolan  v.  Newton  St  R.  Co., 
206  Mass.  384,  92  NE  606;  Sauvan  t. 
Citizens*  Electric  St  R.  Co.,  197  Mass. 
176.  83  NE  406. 

Mo. — Barth  v.  Kansas  City  El.  R. 
Co..  142  Mo.  535.  44  SW  778;  Gabriel 
v.  Metropolitan  St  R  Co.,  164  Mo. 
A.  66,  148  SW  168. 

N.  Y. — Dochtermann  v.  Brooklyn 
Heights  R.  Co..  32  App.  Div.  13.  62 
NYS  1061  [aff  164  N.  Y.  586  mem,  68 
NE  1087  mem]. 

Utah.— Dlckert  v.  Salt  Lake  City 
R.  Co..  20  Utah  394.  59  P  96. 

fa]  Woman  thrown  to  floors 
Where  the  construction  and  method 
of  propulsion  of  a  surface  car  are 
such  as  to  involve  a  serious  Jerk  In 
starting,  a  jury  would  be  warranted 
in  inferring  want  of  ordinary  care  in 
its  operation  from  the  fact  that  a 
woman  passenger  was  thrown  to  the 
floor  and  injured  through  the  start- 
ing of  the  car  before  she  was  able 
to  reach  a  seat  Dochtermann  v. 
Brooklyn  Heights  R.  Co.,  32  Add. 
Dlv.  13,  62  NYS  1061  [aff  164  N.  T. 
686  mem,  68  NE  1087  mem]. 

81.  U.  S. — Bellamy  v.  Missouri, 
etc.,  R.  Co.,  216  Fed.  18,  131  CCA 
326,  LRA1918A  1. 

D.  C. — Connor  v.  Washington  R., 
etc.,  Co..  43  App.  S29. 

Ky. — Lexington  R.  Co,  v.  Britton, 
130  Ky.  «TC  114  SW  896:  Bennett 
V,  ]>iulBVllle  R  Co.,  122  Ky.  59,  90 
SW  1062,  88  KyL  998.  121  AmSR  468, 
4  LRANS  668  and  note. 

Mich.— Ottinger  v.  Detroit  United 
R  Co..  166  Mich.  106,  131  NW  628. 
34  LRANS  226  and  note,  AnnCas 
1912D  678  and  note. 

Mo. — Brady  v.  Springfield  Tract. 
Co..  140  Mo.  A.  481.  124  SW  1070. 

N.  J. — Herbich jrrKorth  Jeraey,  otCy 
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been  hdd  that  the  driver  of  a  stagecoach  should, ' 
before  eommencing  his  journey,  ascertain  that  the 
passengers  are  seated;  but  in  his  journey  over  prdi- 
nary  streets  and  highways,  where  frequent  or  occa- 
sional necessary  stoppages  are  made  because  of 
crowds,  parades,  or  the  like,  or  because  of  the  use 
of  the  street  or  highway  by  others  of  the  public,  he 
is  not  bound,  before  he  starts  again,  to  give  notice 
to  the  passengers  that  he  is  about  to  do  so,  or  to 
ascertain  whether  the  passengers  remained  seated 
as  before  the  stoppage'  was  made.^ 
[4  1367]  e.  StarUng  Oar  While  Passenger  Board- 


ing or  Aligliting."  Regardless  of  the  lei^h  of 
time  for  which  a  ear  is  stopped,  and  although 
it  is  stopped  for  a  length  of  time  which  would  be 
reasonable  under  ordimuy  conditions,  if  the  con- 
ductor or  the  motorman  in  charge  of  the  car  knows 
or  has  reason  to  know  that  a  passenger  is  in  the 
act  of  boarding  or  alighting,  it  is  negligrace  sud- 
denly or  recklessly  to  start  or  otherwise  to  move 
the  car,  whereby  the  passenger  is  injared."*  This 
rule  applies,  although  the  cor  has  stopped  at  a 
place  which  is  not  a  regular  stopping  place,"  and 
for  a  purpose  other  than  for  receiving  or  discbarg- 


[rev  »  N.  J.  L.  381.  47  A  4273. 

Wash.— Rice  v.  Puget  Sound  Tract, 
etc.,  Co.,  80  Wash.  47,  141  P  191. 

[a]  "Til*  paBMUffex  m»7  1m  bo 
laflxm,  by  reason  of  infancy,  or  old 
age,  or  sickness,  or  lameness,  or 
other  cause,  that  even  the  ordinary 
movement  of  a  street  car  In  start- 
ing before  he  Is  seated  would  be 
likely  to  throw  him  down."  Herblch 
V.  North  Jersey  St.  R.  Co..  67  N.  J.  L. 
B74,  576,  52  A  357  [rev  65  N.  J.  L. 
881,  47  A  427]. 

[b]  anle  applied. — Where  an  old 
lady  in  an  enfeebled  condition  boards 
a  street  car,  the  conductor  who  has 
watched  her  is  negligent  In  giving  a 
signal  to  start  the  car  before  she 
has  had  a  reasonable  time  in  which  to 
take  a  seat,  rendering  the  railroad 
liable  for  injuries  sustained  to  her 
by  being  thrown  against  the  side  of 
a  seat  by  the  starting  of  the  car. 
Brady  v.  Springfield  Tract.  Co.,  140 
Mo.  A.  421.  124  SW  1070. 

[c]  The  fact  that  on*  taking  pas- 
sage OB  a  stTMt  car  Is  larga  and 
llMliT  does  not  render  It  negligence 
for  ftie  operatives  of  the  car  to  fail 
to  keep  it  stationary  until  he  ha.s 
seated  himself.  Bennett  v.  Louisville 
R.  Co..  122  Ky.  59.  90  SW  1052,  28 
KyL  998.  121-  AmSR  463,  4  LRANS 
568  and  note. 

[  d  ]  Baasona'ble  opportnnl^  to 
taks  Mat,. — A  carrier  la  liable  for  In- 
juries from  a  fall  received  by  a 
woman  who  with  a'  baby  In  her  arms 
boards  a  street  car  which  starts  be- 
fore she  reaches  a  seat,  only  If  she 
requires  more  than  ordinary  care, 
and  if  that  fact  can,  by  the  exercise 
of  the  highest  degree  of  care,  be 
discovered  and  If  notwlthstandinff 
her  condition  and  its  knowledge,  the 
carrier  falls  to  allow  her  a  reason- 
able opportunity  to  ti^o  a  seat  be- 
fore starting  the  car;  and  hence  an 
Instruction  In  substance  telling  the 

Jury  that.  If  her  situation  Imposes  on 
he  carrier  the  duty  of  exerrlsing 
more  than  usual  care,  then  she  Is 
entitled  to  recover  If  the  car  started 
before  she  was  seated  la  erroneous, 
as  placing  too  great  a  burden  on  the 
carrier.  I-oulsvllle  R  Co.  v.  Wilder, 
143  Ky.  4S6.  136  SW  892. 

BS.  Halle  v.  Clayton,  etc.,  Co.,  61 
N.  J.  L.  197.  38  A  80E. 

63.  See  also  supra  fi  136B:  Infra 
t  1369. 

84.  U.  S.— Memphis  St.  R.  Co.  v. 
HngKins.  215  Fed.  37,  131  CCA  345. 

Cal. — Joyce  v.  r.os  Angeles  R,  Co., 
147  Cal.  274,  83  P  204. 

Colo. — Denver  City  Tramway  Co.  v. 
Cowan.  61  Colo.  G4,  116  P  136. 

Conn. — Post  v.  Hartford  St.  R.  Co., 
72  Conn.  362.  44  A  647. 

111. — Crauf  V.  Chicago  City  R.  Co., 
285  111.  262.  85  NE  235  [art  136  111. 
A.  66];  Chtcagro  West  Ptv.  R.  Co.  v. 
Mills,  105  111.  63;  Fitzgerald  v. 
Sampsell.  191  Til.  A.  366. 

Infl. — Indianapolis  Tract,,  etc.,  Co. 
V.  Miller.  43  Ind.  A.  717.  83  NR  526; 
LouLoville,  etc..  Tract.  Co.  v.  Leaf, 
40  Ind.  A.  214.  79  NE  1066. 

Iowa. — Lang  v.  Marshalltown  Light, 
etc..  Co..  166  Iowa  548.  147  NW  917; 
Farrell  v.  Citizens'  Light,  etc.,  Co., 
137  lown  309.  114  NW  1063;  Root  v. 
r>es  Moinos  City  R,  Co.,  113  Iowa 
675.  83  NW  904. 

Ky. — Lou  la  vl  lie,  etc.,  R,  Co.  v. 
Hardin.    157   Ky.    13,    162   SW  541; 


Central  Kentucky  Tract.  Co.  v. 
Combs,  143  Ky.  629,  136  SW  1045; 
Louls\-lIle  R.  Co.  V.  Rammaker,  51 
SW  175.  21  KyL  250. 

La. — Donovan  v.  New  Orleans  R., 
etc..  Co.,  132  239.  61  S  216,  48 

LRANS  109;  Sharp  v.  New  Orleans 
City  R.  Co..  Ill  La.  395,  35  S  614, 
100  AmSR  488;  Bourque  v.  New 
Orleans  City  etc.,  R.  Co..  24  S  622; 
Shannon  v.  New  Orleans  R.,  etc..  Co.. 
4  La.  A.   (Orleans)  302. 

Md. — United  R..  etc..  Co.  v.  Roslk, 
107  Md.  138,  68  A  511. 

Mass. — O  Loughlln  v.  Bay  State 
St.  R.  Co.,  221  Haas.  65.  108  NE 
905. 

Mich. — Orth  v.  Saginaw  Valley 
Tract.  Co..  162  Mich.  353.  127  NW 
880;  Burke  v.  Bay  City  TracL,  etc., 
Co.,  147  Mich.  172.  110  NW  B24; 
Selby  V.  r>etroit  R.  Co..  141  Mich. 
112.  104  NW  376. 

Mo, — Benjamin  v.  Metropolitan  St. 
R.  Co..  245  Mo.  698.  151  SW  91; 
Westerveit  v.  St.  Louis  Transit  Co., 
222  Mo.  325.  121  SW  114;  Wellman  v. 
MPtropoHtan  St.  R.  Co.,  219  Mo.  126. 

118  SW  31:  Behen  v.  St.  Louis  Tran- 
sit Co..  186  Mo.  430.  85  SW  846; 
Reagan  v.  St.  Louis  Transit  Co..  180 
Mo.  117.  79  SW  435;  Bennett  v. 
Metropolitan  St,  R.  Co.,  (A.)  180 
SW  1050;  Bobbitt  v.  United  R.  Co,, 
169  Mo.  A,  424.  153  SW  70;  Ely  v. 
Southwest  Missouri  R.  Co,.  141  Mo. 
A,  708,  125  SW  833;  Ohio  v.  Metro- 
politan St.  R,  Co.,  125  Mo.  A.  710, 
103  SW  142;  Oreen  v.  Metropolitan 
St.  R.  Co..  122  Mo.  A.  647.  99  SW 
218;  Parks  v.  St.  Louis  Transit  Co.. 

119  Mo.  A.  446.  96  SW  426;  Kohr  v. 
Metropolitan  St.  R  Co..  117  Mo.  A. 
302.  92  SW  1146. 

Mont. — Knuckey  v.  Butte  Electric 
R,  Co..  46  Mont.  10«,  182  P  280. 

N.  J. — Davla  v.  Camden,  etc.,  R. 
Co..  73  N.  J.  L.  415,  ^3  A  843, 

N.  T. — Ganlard  v.  Rochester  City, 
etc..  R.  Co.,  SO  Hun  22.  2  NYS  470 
{afl  121  N.  T.  661  mem.  24  NE  1092 
meml;  Fine  v.  Interurban  St.  R.  Co., 
45  Misc.  B87.  91  NTS  48;  Schoenfeld 
V,  Metropolitan  St.  R.  Co.,  40  Misc. 
201.  81  NTS  644. 

N.  C. — Clark  v.  Purhnm  Tract.  Co.. 
138  N.  C.  77,  BO  SE  S18,  107  AmSR 
626. 

Okl.— Shawn cc-Tecumseh  Tract.  Co. 
V.  Wollard,  !G3  P  1189. 

Or. — Tompkins  v.  Portland  R..  etc., 
Co..  77  Or.  174.  150  P  758. 

Pa. — White  V.  Columbia,  etc.,  R. 
Co.,  215  Pa,  462.  64  A  676, 

Tex, — El  Paso  Elentric  R,  Co,  V. 
Boer,  (Civ.  A.)  108  SW  199;  Inter- 
national, etc..  R.  Co.  V.  Poe,  (Civ. 
A.)  62  SW  1071. 

Wash. — Hendrlck.-'on  v.  Grays  Har- 
bor R..  etc..  Co..  88  Wash.  145.  152 
P  992;  Fostfr  v.  Seattle  Electric  Co., 
35  Wash.  177,  76  P  995. 

Wis, — Jlrachek  v,  Milwaukee  Elec- 
tric R.,  oto,.  Co.,  139  Wis.  505,  121 
NW  326.  131  AmSR  1070. 

Quo. — Montreal  St.  R,  Co,  v, 
Mnrlns.  12  PomLR  620. 

B.  C. — Armiahaw  v.  British  Cnlum- 
bla  Klertrlr  R.  Co.,  18  B.  C.  162,  14 
DomLR  393. 

ra]  On>tom  no  exoiue, — The  fact 
that  it  Is  customary  for  passengers 
to  leave  the  car  while  In  motion 
does  not  excuse  the  act  of  the  driver 
In  starting  a  car  before  a  passen- 
ger has  alighted.    Louisville  R,  Co, 


V.  Rammaker,  61  SW  17S.  21  KyL 

260, 

t  b  ]  If otioe    or  ksowledy*. — ( i ) 

Where  a  passenger  on  a  street  car 
arises  from  her  seat  and  steps  on 
to  the  step  while  the  car  is  stand- 
ing still,  and  either  the  motorman  or 
the  conductor  observes  such  act,  it 
Is  sufficient  notice  of  her  desire  to 
alight.  Joyce  v,  IjOs  Angeles  R,  Co., 
147  Cal.  274,  82  P  204.  (2)  Where 
a  street  car  conductor  signals  for 
the  car  to  stop  'as  it  approaches  a 
certain  street,  the  operators  of  the 
car  are  bound  to  know  that  passen- 
gers may  act  on  such  signal  and  go 
to  the  platform  to  alight  when  the 
oar  stops,  Ranous  v.  Seattle  Elec- 
tric Co..  47  Wash.  B44.  92  P  382. 
(3)  Street  car  employees  must  take 
notice  if  the  position  of  one  who  is 
attempting  to  board  the  car  is  such 
that  the  sudden  starting  of  the  car 
would  endanger  him.  Fields  v. 
Metropolitan  St.  R.  Co,.  1S9  Uo.  A. 
624,  156  SW  845. 

[c]  KlaUUtr  BOt  OnMiamt  ob 
knowIeOge^A  carrier's  ilabiHty  for 
Injuries  to  a  passenger  caused  by 
starting  the  car  while  she  is  alight* 
tng  with  care  doea  not  depend  on  the 
knowledge  of  Its  employees  that  she 
Is  in  the  act  of  alighting,  where  the 
car  has  been  sfoppcd  in  response  to 
her  request  at  a  usual  etopplng  place, 
Jones  v.  Springfleld  Tract.  Co,,  137 
Mo.  A.  408,  116  SW  676, 

£d]  wiMT*  ft  coadnetoT  tbat 
a  paaMOffsr  u  la  a  poattlon  of  dan- 
ger In  attempting  to  board  the  car 
as  It  is  starting.  It  la  hla  duty  to 
signal  the  motorman  to  stop  the  car. 
Blades  V.  Bes  Molnea  City  R.  Co., 
146  Iowa  B80,  128  nW  1067; 
Shanahan  v.  St.  Louis  Transit  Co., 
109  Mo.  A.  228.  82  SW  7SS  (holding 
that,  where  plaintiff  was  injured  by 
the  premature  starting  of  a  street 
car  while  he  was  attempting  to  board 
it.  an  Instruction  that  if  the  Jurr 
found  that,  after  seeing  plalntllTs 
dangerous  position,  the  conductor  by 
signaling  to  the  motorman  could 
have  stopped  the  car  in  time  to  have 
prevented  the  injury,  and  failed  to 
exercise  ordinary  care  so  to  do, 
plaintiff  was  entitled  to  recover,  etc., 
was  proper). 

85.  Conn, — Moflitt  v.  Connecticut 
Co..  86  Conn.  527.  8fi  A  1«. 

Iowa. — Cohen  v.  Sioux  City  Tract. 
Co..  141  Iowa  469.  119  OTV  9<4: 
Beringer  v.  Dubuque  St.  R.  CO.,  IIS 
Iowa  IS."!.  91  NW  S31. 

Ky. — South  Covington,  etc,  R.  Co. 
V.  Core,  96  SW  662.  29  KyL  886. 

Md. — United  R.,  etc..  Co.  t.  Hertel, 
97  Md.  382.  55  A  428. 

Mo. — Murphy  v.  Metropolitan  St. 
R,  Co.,  125  IJo.  A,  269.  102  SW 
64:  Jacobaon  v.  St.  Loula  Transit  Co.. 
106  Mo.  A.  339,  80  SW  308. 

Nebr. — T^ang  v.  Omaha,  etc.,  St.  R. 
Co.,  96  Nebr,  740.  148  NW  964. 

[a]  Kaowlodge  aaBeBtlal, — Where 
a  street  car  passenger  attempts  to 
alight  when  the  car  stops  at  an  un- 
usual place,  knowledge  of  the  con- 
ductor, or  proof  of  facts  charging 
him  with  knowledge,  that  the  passen- 
ger is  attempting  to  get  oft  at 
such  place  Is  essential  to  a  recovery 
for  personal  Injuries  caused  by  the 
starting  of  the  car  while  he  Is 
doing  so.  Lang  v.  Omaha,  etc,  St 
R.  Co..  9«  Nebr.  740.  148  NW  964. 


For  Iftter  eaMSi  ae^elopBientB  and  oliaiiire*  in  the  law  see  cumulative  Annotatlona,  same  title,  pi 
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ing  passengers,*"  particularly  where  the  stop  at 
such  unusual  place  is  under  cireumstauces  which 
import  an  invitation  to  board  or  alight;"  and  it 
also  applies,  although  the  car  has  been  stopped  in 
violation  of  the  carrier's  rules,**  or  of  a  city  ordi- 
nance.*" Where,  however,  the  employees  in  charge 
of  a  car  do  not  know,  or  have  reason  to  know,  that 
a  passenger  is  attempting  to  board  or  alight,  it  is 
not  negligence  to  start  the  car,"  unless  it  is  started 
in  an  unusual  and  violent  manner;^  and  this  is 
particularly  true  where  the  car  has  stopped  at  a 
point  other  than  a  regular  stopping  place  for  some 
reason  other  than  for  receivii^  or  dischai^ng  pas- 


sengers nor  is  it  n^ligence  to  move  the  car  after 
a  passenger  has  boarded  it  in  safety,  unless  it  is 
moved  in  a  violent,  unusual,  or  reckless  .manner." 

A  sndden  or  nnnsnal  moTement  of  a  street  car 
while  a  passenger  is  boarding  or  alighting  is  not 
negligence  per  se,  but  its  culpability  depends  on  the 
circumstances  of  time  and  place,  or  of  knowledge 
that  such  movement  may  injure  a  passenger  and 
such  jerk  or  movement  may  constitute  negligence 
for  which  the  carrier  is  liable,  where  it  is  made  at 
a  regular  stopping  place  or  at  a  place  where  it  is 
customary  for  the  company  to  take  on  or  discharge 
passengers,*"  or  where  the  employees  in  ehai^  of 


[b]  Vwtr    BtrMt  oroMrtng. — Bm- 

ployees  In  chargre  of  a  street  car 
stouDlnff  at  a  point  near  &  street 
crossing  Tphere  passengers  cus- 
tomarily get  off,  although  such  point 
Is  not  a  regular  stopping  place,  must 
exercise  due  care  before  a^aln  start- 
ing the  car  to  see  that  passengers 
getting  on  or  off  will  not  be  en- 
dangered by  putting  the  car  In 
motion.  Monroe  v.  United  R.  Co., 
164  Mo.  A.  39.  133  SW  645. 

[c]  At  swlt€di>~-Where  the  em- 
ployees of  a  street  car  company  in 
charge  of  a  car  see  a  passenger  In 
the  act  of  alighting  when  the  car 
has  stopped  at  a  switch,  it  is  their 
duty  not  to  start  the  car  until  he 
has  alighted  in  safety,  although  a 
regular  stopping  place  has  been  es- 
tablished only  a  short  distance 
further  on.  South  Covington,  etc., 
R.  Co.  V.  Core.  >6  SW  662,  29  KyL. 
836. 

B8.  Iowa. — Berlnger  v.  Dubuque 
St.  R.  Co.,  118  Iowa  13B,  91  NW 
9S1. 

Ky. — Central  Kentucky  Tract.  Co. 
V.  Chapman,  130  Ky.  S42,  IIS  SW 
438. 

Md. — United  R..  etc.,  Co.  v.  Wood- 
bridge.  97  Md.  629,  6&  A  444. 

Mo. — Kinyoun  v.  Metropolitan  St. 
R.  Co.,  153  Mo.  A.  477,  134  SW  IB; 
Jacobson  v.  St.  Louis  Transit  Co., 
106  Mo.  A.  339,  80  SW  309. 

N.  T. — Dean  v.  Third  Ave.  R.  Co., 
S4  App.  Dlv.  220,  54  NTS  490. 

[a]  Wliere  the  vtop  Is  at  a  rail- 
road OTOBSliiff,  not  a  regular  stopping 
place,  and  Is  merely  to  look  out  for 
any  steam  train,  those  In  charge  of 
the  street  car  have  no  reason  to 
suppose  that  a  passenger  will  at- 
tempt to  leave  at  that  point,  and 
unless  they  know  that  a  passenger 
is  attempting  go  to  do,  they  are  not 
negligent  In  starting  without  seeing 
whether  be  has  alighted,  and  this  Is 
true,  although  the  passenger  had. 
when  getting  on,  notified  the  con- 
ductor that  he  wished  to  get  ofT  at 
the  street  next  before  the  railroad 
crossing,  and  the  car  had  not  stopped 
there.  Central  Kentucky  Tract.  Co. 
V.  Chapman,  130  Ky.  342,  118  SW 
438. 

[b]  Oar     stopped     becana*  of 

olwtnictioiL. — It  may  be  negligence 
suddenly  to  start  a  street  car  which 
has  been  stopped  by  an  obstruction 
on  the  track,  if  a  passenger  is  In  the 
act  of  getting  on  or  off,  and  the  con- 
ductor In  the  exercise  of  due  care 
would  be  aware  of  the  fact.  Dean 
V.  Third  Ave.  R.  Co.,  34  App,  Dlv. 
220,  64  NYS  490. 

87.  Coyle  v.  People's  R.  Co.,  23 
Del.  454,  80  A  638;  Elliott  v.  Wil- 
mington City  R.  Co.,  22  Del.  570, 
78  A  1040;  Hufford  v.  Metropolitan 
St.  R.  Co..  130  Mo.  A.  638,  109  SW 
1062;  Robinson  v.  Helena,  etc..  R.  Co., 
88  Mont.  222.  99  P  837. 

[al  Stopping  on  naar  aid*  of 
atraat. — Notwithstanding  the  usual 
■topping  place  of  a  street  car  may 
be  on  the  further  side  of  a  street 
Intersection,  yet  if  it  stops  before 
croaslng  the  atreet,  and  a  passen- 
ger Is  led  to  believe  that  It  Is  In 
obedience  to  her  algnal  to  give  her 
an  opportunity  to  alight.  It  will  be 
negligence  of  the  carrier's  employees 
In  charge  knowingly  to  allow  the  car 
to  start  while  the  ptuisenger  Is 
allffhtfnf  so  as  to  throw  her  to  the 


Co.. 


ground.    Monroe  v.  United  R. 
164  Mo.  A.  30,  133  SW  646. 

88.  Dreyfus  v.  St.  Louts,  etc.,  R. 
Co..  124  Mo.  A.  585.  102  SW  63; 
Magutre  v.  St.  Louis  Transit  Co., 
103  Mo.  A.  459,  78  SW  838. 

89.  Parks  v.  St.  Louis  Transit  Co., 
119  Mo.  A.  445,  96  SW  426;  Gllroy 
V.  St.  Louis  Transit  Co..  117  Mo.  A. 
063,  92  SW  1152. 

90.  Ala. — Birmingham  R.,  etc.,  Co. 
V.  McGInty.  168  Ala.  410,  48  S  491. 

Ga. — Augusta  R.  Co.  v.  Glover.  92 
Qa.  132.  18  SE  406. 

Ky. — Samuels  v.  Louisville  R.  Co., 
151  Ky.  90.  151  SW  37. 

La. — Perkins  v.  New  Orleans  R., 
etc.,  Co,,  127  La.  177,  53  9  484. 

Mass. — Coneton  v.  Old  Colony  St. 
R.  Co.,  212  Mass.  28,  98  NE  602; 
Spauldlng  V.  Qulncy,  etc.,  St.  R.  Co., 
184  Mass.  470.  69  Nfe  217;  Gilbert  v. 
West  End  St.  R.  Co.,  160  Mass.  403, 
3«  NE  60;  Nichols  v.  Middlesex  R. 
Co..  106  Mass.  463. 

Mo. — Fields  V.  Metropolitan  St,  R. 
Co.,  169  Mo.  A.  624,  155  SW  845;  Ely 
V.  Southwest  Missouri  R.  Co..  141 
Mo.  A.  708.  126  SW  833. 

N.  T. — Steuer  v.  Metropolitan  St 
R.  Co..  46  App.  Dlv.  500,  61  NY3 
1069;  Losee  v.  Watervllet  Turnpike, 
etc..  Co..  63  Hun  404.  18  NTS  297: 
Orabensteln  v.  Metropolitan  St.  R. 
Co..  84  NTS  261. 

Or. — Tompkins  v.  Portland  R.,  etc.. 
Co..  77  Or.  174,  150  P  758. 

Tex. — Ran  Antonio  Tract.  Co.  t 
Urban.  (Civ.  A.)  155  SW  1028. 

Wash. — Woodman  v.  Seattle  Elec- 
tric Co..  42  Wash.  406,  85  P  23;  Fos- 
ter V.  Seattle  Electric  Co.,  85  Wash. 
177.  76  P  995. 

[a]  Kntnal  dntles.i — The  duty  of 
a  carrier  to  stop  its  car  a  reason- 
ably sufficient  time  to  allow  a  pas- 
senger to  alight  is  no  more  Impera- 
tive than  Is  the  duty  of  the  passenger 
to  alight  with  reasonable  dispatch, 
and,  where  a  passenger  falls  so  to 
do,  the  carrier  Is  not  liable  unless 
It  knows  of  his  position  of  danger 
and  falls  to  use  the  high  degree  of 
care  required  and  unless  the  passen- 
ger Is  free  from  contributory  negll- 
Bence.  San  Antonio  Tract.  Co.  v. 
Urban,  (Tex.  Civ.  A.)  155  SW  1028. 

[b]  The  paasenrer  should  giro 
notioe  of  his  desire  to  alight  In  or- 
der to  charge  the  carrier  with  the 
duty  of  giving  him  a  proper  oppor- 
tunity. McDonald  v.  Montgomery 
at.  R.  Co.,  110  Ala.  161,  20  S  317; 
Brown  v.  Interurban  St.  R.  Co.,  43 
Misc.  374.  87  NYS  461  (holding  that 
a  passenger  cannot  recover  for  In- 
juries sustained  In  alighting  from  a 
street  car  by  reason  of^ the  car  start- 
ing forward  after  having  stopped.  In 
the  absence  of  any  notice  to  the  con- 
ductor of  the  passenger's  Intention 
to  alight). 

[c]  In  the  ftbseiute  of  notioe  pxlor 
to  the  slgnM  to  start  the  car.  street 
car  employees  need  not  anticipate 
that  parties  at  or  near  a  stopping 
place  Intend  to  become  passengers. 
Fields  V.  Metropolitan  St.  R.  Co.,  169 
Mo.  A.  G24.  155  SW  845. 

91.  Samuels  v,  Louisville  R.  Co., 
151  Ky.  90,  151  SW  37;  San  Antonio 
Tract.  Co.  v.  Badgett.  (Tex.  Civ.  A.) 
15R  SW  803. 

93.  Ga. — Augusta  R.  Co.  v.  Glover, 
92  Ga.  132.  18  SE  406. 

lU. — Chicago  West  Division  R,  Co. 
V.  Mills,  91  III.  39. 

Mass. — Ijauofataniaoher  v.  Boston 


El.  R.  Co.,  214  Mass.  103,  100  NB 
1068. 

Mo. — McCarty  v.  St.  Louis,  etc., 
R.  Co.,  105  Mo.  A.  696.  80  SW  7. 

N.  Y. — Poden  v.  Brooklyn  Heights 
R.  Co.,  136  App.  Dlv.  765,  121  NYS 
420;  Laverty  v,  Interurban  St.  R.  Co., 
49  Misc.  510,  98  NYS  846;  McCarthy 
v.  Interurban  St.  R.  Co.,  88  NYS  388. 

Oh. — Packard  v.  Toledo  Tract.  Co., 
22  Oh.  Cir.  Ct.  B78.  12  Oh.  Clr.  Dec. 
822 

Pa.~B]aIr  v.  Phllsdelphla  Rapid 
Transit  Co.,  86  Pa.  Super.  319. 

[a]  Stopped  by  traJllc. — Where  a 
car  stops  or  slows  down  at  an  un- 
usual place,  by  reason  of  the  exigen- 
cies of  city  traflic,  and  a  person  at- 
tempting to  enter  the  car  without 
the  knowledge  of  the  motorman  or 
conductor  Is  thrown  by  the  sudden 
starting  of  the  car,  the  carrier  is  not 
liable  for  his  Injuries.  Inasmuch 
as  the  person  injured  has  not  ac- 
quired the  rights  of  a  passenger. 
Blalr  V.  Philadelphia  Rapid  Transit 
Co.   36  Pa.  Super.  319. 

[b]  At  railroad  crossing. — Where 
a  street  car  has  stopped  on  approach^ 
ing  a  crossing  at  a  place  not  a  regu- 
lar stopping  place  for  discharging  or 
taking  on  passengers,  and  the  con- 
ductor goes  forward  to  the  railroad 
track,  ascertains  that  the  track  Is 
clear,  and  signals  the  motorman  to 
come  on.  It  is  not  negligence  to  start 
the  car  without  first  ascertaining 
whether  anyone  Is  about  to  get  on 
the  car;  hence  a  person  who.  taking 
advantage  of  the  stopping  of  the 
car.  Is  in  the  act  of  getting  on  with- 
out giving  notice  of  his  Intention  of 
so  doing,  and  Is  thrown  off  by  the 
sudden  jerk  which  is  usual  In  start- 
ing an  electric  car,  dragged,  and  In- 
jured, cannot  recover  damages  from 
the  company  for  his  Injuries.  Pack- 
ard v.  Toledo  Tract.  Co..  22  Oh.  Cir. 
Ct.  678,  12  Oh.  Cir.  Dec.  822. 

98.  Howard  v.  Louisville  R.  Co.. 
105  SW  932,  32  KyL  309. 

94.  Ala. — Birmingham  R.,  etc.,  Co. 
V.  Barrett.  179  Ala.  274,  60  S  262. 

111. — WImmer  v.  Chicago  R.  Co,, 
185  111.  A.  523. 

Mass. — O'Loughlln  v.  Bay  State 
St.  R.  Co.,  221  Mass.  66.  108  NE  905. 

Mo. — Cooke  v.  Springfield  Tract. 
Co.,  144  Mo.  A.  451,  129  SW  265. 

S.  D. — Wright  V.  Sioux  Palls  Tract. 
System.  28  S.  D.  379,  133  NW  696. 

Wis. — Tabak  v.  Milwaukee  Electric 
R..  etc.,  Co.,  161  Wis.  422,  164  NW 
694. 

But  see  Brady  v.  Metropolitan  St. 
R.  Co.,  33  Misa  793,  67  NYS  688 
(holding  that,  in  an  action  against 
a  street  railroad  company  for  Injur- 
ing a  passenger  white  getting  off  a 
car,  it  was  not  error  to  Instruct  that 
if,  while  he  was  getting  off,  the  car 
was  started  suddenly,  so  as  to  pro- 
duce a  Jerking  motion.  It  was  in 
Itself  an  act  of  negligence). 

[a]  Sodden  Jerk  as  evldenoe  of 
neaUgeaoe.! — To  start  a  car  with  a 
sudden  jerk  while  the  passenger  is 
alighting  Is  evidence  of  negligence. 
In  an  action  by  the  passenger  for  re- 
sulting Injuries.  Cooke  v.  Spring- 
field Tract.  Co.,  144  Mo.  A.  451,  1?9 
SW  265. 

95.  Birmingham  R..  etc.,  Co.  v. 
Barrett,  179  Ala,  274,  60  S  262; 
Smith  V.  Birmingham  R„  etc.,  Co., 
147  Ala.  702.  41  g  307;  Chl<iago  City 
R,  Co.  V.  Dlnsmoro,  162  111.  J6jL  44 
™  "grgi^myO(«^V*SM3anB 
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[§§  1367-1368 


the  car  know,  or  have  reason  to  know,  that  suofa 
person  is  boarding  or  alighting.** 

[$  1368]  f.  Starting  Up  Oar  before  Stopping. 

Where  a  street  car  slows  down  and  then  suddenly 
starts  up  again  before  it  has  fully  stopped,  the 
carrier  will  be  liable  for  injury  to  a  passenger  re- 
sulting therefrom,  if  the  passenger  while  in  the 
exercise  of  due  care  has  reason  to  think  that  the 
slowing  down  is  for  the  purpose  of  enabling  him  to 
get  on  board  or  to  al^ht,   provided  those  in  charge 


of  the  car  know,  or  have  reason  to  know,  of  the 
passenger's  attempt  to  board  or  alight,"*  or  the 
place  is  one  where  passengers  should  naturally  be 
expected  to  get  aboard  or  alight.™  But  it  is  not 
negligence  to  increase  the  speed  of  the  car  where 
the  employees  in  charge  thereof  do  not  know,  and 
have  no  reason  to  know,  of  a  passenger's  attempt 
to  board  or  alight;^  and  where  the  car  merely 
slackens  its  speed  for  the  purpose  of  letting  an  in- 
tending passenger  get  on,  the  conductor  is  not 


city,  etc.,  R.  Co..  (La.)  24  S  622; 
Eppendorf  v.  -Brooklyn  City,  etc.,  R. 
Co..  69  N.  Y.  195.  26  AmR  171. 

96.  Birmingham  R..  etc.,  Co.  v. 
Barrett,  179  Ala.  274,  60  S  262.  See 
also  cases  supra  note  95. 

97.  Ala. — Birmingham  R,.  etc.,  Co. 
V.  James.  121  Ala.  120,  25  S  847. 

Ark. — Little  Rock  R.,  etc..  Co.  v. 
Doyle.  79  Ark.  378.  86  SW  353. 

Del. — Freeman  v.  Wilmington,  etc.. 
Tract.  Co.,  26  Del.  107,  80  A  1001.  ^ 

111. — Sprlnefield  Consol.  R.  Co.  v. 
HoefCner,  175  111.  634,  51  NE  884; 
Chicago  West  Dlv.  R.  Co.  v.  MIIIb, 
91  111.  39:  Orotzer  v.  Preeport  R, 
etc..  Co..  150  111.  A.  470. 

Ind. — Conner  v.  Citizens'  St.  R.  Co.. 
146  Ind.  430,  45  NB  662;  Conner  v. 
Citizens'  St.  R,  Co..  lOB  Ind.  62,  4 
NE  441-  Dresslar  v.  Citizens'  St.  R. 
Co.,  19  Ind.  A.  383.  47  NB  651. 

Iowa. — Cohen  v.  Sioux  City  Tract. 
Co..  HI  Iowa  469,  119  NW  964; 
Heinze  v.  Interurban  R.  Co.,  139  Iowa 
189.  117  NW  385,  21  LRANS  715  and 
note. 

Ky. — Kentucky  Tract.,  etc.,  Co.  v. 
Walls.  167  Ky.  236,  180  SW  366; 
Sandlln  v.  Lexington  R.  Co.,  110  SW 
374,  33  KyL  518. 

Mafis. — Nichols  v.  Mlddletrex  R. 
Co.,  106  Mass.  453. 

Mich. — Orth  V.  Saginaw  Valley 
Tract.  Co..  162  Mich.  353,  127  NW 
330. 

Minn. — Skelton  v.  St.  Paul  City  R. 
Co.,  88  Minn.  192,  92  NW  960. 

Mo.— Moeller  v.  United  R.  Co..  242 
Mo.  721,  147  SW  1009;  Cobb  v.  Lln- 
dell  R.  Co.,  149  Mo.  135.  50  SW  310; 
Mustek  V.  United  R.  Co.,  155  Mo.  A. 
64.  134  SW  31;  Chalmers  v.  United 
R.  Co..  (A.)  131  SW  903:  Kroner  v. 
St.  Louis  Transit  Co.,  107  Mo.  A.  41. 
SO  SW  915;  Elkenberry  v.  St.  Louis 
Transit  Co..  103  Mo.  A.  442,  80  SW 
360. 

N.  J. — Solomon  v.  Public  Service 
R.  Co.,  87  N.  J.  L.  284,  92  A  942; 
Schmidt  V.  North  Jersey  St.  R.  Co.. 
<Sup.)  B8  A  72. 

N.  T.— Morrison  v,  Broadway,  etc.. 
R.  Co.,  130  N.  T.  166,  29  NE  106;  But- 
ler V.  Glens  Falls,  etc.,  St.  R.  Co., 
121  N.  Y.  112,  24  NE  187;  Eppendorf 
V.  Brooklyn,  etc..  R.  Co.,  69  N,  Y.  195, 
25  AmR  171;  Sexton  v.  Metropolitan 
St.  R.  Co.,  40  App.  Div.  26.  57  NYS 
577;  Baohrach  v.  Nassau  Electric  R. 
Co..  35  App.  Div.  633.  64  NYS  958; 
Dean  v.  Third  Ave.  R.  Co..  34  App. 
Div.  220,  54  NYS  490;  Savage  v.  Third 
Ave.  R.  Co.,  29  App.  Div.  556.  51  NYS 
1066-  Garner  v.  Forty-Second  St.  R. 
Co..  56  Misc.  BOO.  107  NYS  134;  Pfef- 
fer  V.  Buffalo  R.  Co..  4  Misc.  465,  24 
NYS  490  [aft  144  N.  Y.  636  mem.  39 
NE  494  mem);  Moylan  v.  Second  Ave. 
R.  Co..  13  NYS  494. 

Pa. — Powelson  v.  United  Tract.  Co., 
204  Pa.  474,  54  A  282;  Walters  v. 
Philadelphia  Tract.  Co..  161  Pa.  36, 
28  A  941;  Plcard  v.  Ridge  Ave.  Pas- 
senger R.  Co.,  147  Pa.  196,  28  A  ESS; 
Austrian  v.  United  Tract.  Co.,  19  Pa. 
Super.  329. 

Utah. — Paul  v.  Salt  Lake  City  R. 
Co..  30  Utah  41.  83  P  563. 

Wash. — Marbourg  v.  Seattle,  etc., 
R.  Co..  49  Wash.  61,  94  P  649;_Ran- 
ous  V.  Seattle  Electric  Co.,  47  wash. 
644.  92  P  382. 

Ont. — Cooledge  v.  Toronto  R,  Co., 
9  OntWR  222. 

[a]  Wbere  a  strMt  oar  oondnotor 
slgiLals  the  oar  to  *top,  and  It  slows 
down  In  response  to  the  signal  as  If  to 
Btop  at  a  regular  stopping  place.  It 
is  the  duty  of  the  conductor  to  see 


that,  before  he  starts  the  car  for- 
ward, none  of  the  passengers  is  In  a 
position  of  peril  caused  by  the  condi- 
tions thus  brought  about.  Ft.  Wayne, 
etc.,  Tract.  Co.  v.  OUnger,  46  Ind.  A. 
733.  90  NB  662;  LoulBVllle,  etc.. 
Tract.  Co.  V.  Kortte,  (Ind.  A.)  90  NE 
488. 

[ia]    If  th»  ear  dOM  not  ctop  the 

passenger  should  not  attempt  to  get 
on  or  off.  and  the  failure  to  stop  will 
not  be  the  proximate  cause  of  an 
injury  resulting  from  his  attempting 
BO  to  do.  White  V.  West  End  St.  R. 
Co.,  166  Mass.  522.  43  NE  298.  Con- 
tributory negligence  in  such  cases 
see  infra  5S  1495,  1501-1506. 

[c]  Invitatton  to  allglit. — ^Where. 
a  conductor  of  a  street  car  falls  to 
stop  at  the  usual  place,  as  requested 
by  a  passenger,  but,  after  passing  it, 
slows  up  in  the  middle  of  a  block, 
so  as  clearly  to  Invite  him  to  alight, 
and  he  attempts  to  get  off,  with  the 
knowledge  of  the  conductor,  it  is  the 
conductor's  duty  not  to  cause  the  car 
to  start  up  or  to  Jerk  so  as  to  en- 
danger  the  passenger's  safety.  Betts 
V.  Wilmington  City  R.  Co.,  19  Del. 
448,  53  A  358. 

[d]  Tha  prMMioe  of  the  street 
flagman  and  the  train  dUpatoliar  on 
th«  oar  at  the  time  of  the  accident 
Is  immaterial,  where  these  persons 
have  no  duties  with  reference  to  the 
discharge  of  passengers  or  they  do 
not  see  the  passenger  in  time  to  save 
him.  Smith  v.  Birmingham  R.,  etc., 
Co.,  147  Ala.  702,  41  S  307. 

98.  Nilson  V.  Oakland  Tract.  Co.. 
10  Cat.  A.  103.  101  P  413;  Crotzer  v. 
Freeport  R.,  etc.,  Co.,  150  111.  A.  470; 
Chalmers  v.  United  R.  Co.,  (Mo.  A.) 
131  SW  903;  Peck  v.  Springfield 
Tract.  Co..  131  Mo.  A.  134,  110  SW 
659;  Clinton  v.  Brooklyn  Heights  R. 
Co.,  91  App.  Div.  374.  8«  NYS  932; 
Sims  V.  Metropolitan  St.  R.  Co..  65 
App.  Div.  270.  72  NYS  83B;  Bactirach 
V.  Nas,sau  Electric  R.  Co..  35  App. 
Div.  633,  54  NYS  958;  Gomez  v.  New 
York  City  R.  Co.,  105  NYS  108. 

[a]  Thus  where  a  street  car 
which  had  almost  stopped  at  a  sig- 
nal to  the  motorman  by  plaintiff  who 
Intended  to  take  passage  suddenly 
started  forward  without  warning 
while  plaintiff  was  getting  aboara. 
the  company  was  negligent,  even 
though  the  conductor  did  not  know 
of  plaintiff's  position,  it  being  his 
duty  to  inform  himself  thereof.  Nil- 
son  v.  Oakland  Tract.  Co.,  10  Cal.  A. 
103.  101  P  413. 

[b]  A  motorman  Is  not  negltrent 
In  inoreoalng  the  speed  of  tne  oar 
as  a  passenger  is  alighting,  where 
he  has  not  been  given  a  signal  by 
anyone  warning  him  that  a  stop  is 
desired;  but  the  street  car  company 
Is  nevertheless  liable  for  an  accident 
caused  thereby,  if  the  conductor  Is 
negligent  in  falling  to  see  that  a 
passenger  Is  about  to  alight,  par- 
ticularly where  the  passenger  has 
told  the  conductor  that  he  wants  to 
alight  at  that  point  and  he  is  the 
only  passenger  on  the  car,  Moell^ 
v.  United  R.  Co.,  242  Mo.  721,  147  SW 
1009. 

99.  Birmingham  R..  etc..  Co.  v. 
Girod.  164  Ala.  10.  61  S  242.  137  Am 
SR  17;  Maguire  v.  St.  Louis  Transit 
Co..  103  Mo.  A.  459,  78  SW  838;  Bach- 
rach  V.  Nassau  Electric  R.  Co.,  35 
App.  Div.  633.  64  NYS  958;  Nathan 
V.  New  York  City  R.  Co..  91  NYS  35. 

[a]  MlBtak*  of  passenffer, — Where 
a  street  car  slows  down  at  the  usual 
point  for  receiving  passengers,  so 


that  a  person  has  rsason  to  bellsve 

it  is  for  that  purpose  on  this  occa- 
sion, the  company  Is  liable  for  the 
consequences  of  any  mistake  on  his 
pej-t  In  so  believing,  if  he  Is  not 
guilty  of  contributory  negrllffence. 
Maguire  v.  St.  Louis  Transit  Co..  108 
Mo.  A.  459.  78  SW  838. 

1.  in. — Chicago,  etc.,  R.  Co.  v. 
Dice.  113  111.  Ari4. 

Ind. — Dresslar  v.  Citizens'  St.  R, 
Co.,  19  Ind.  A.  383,  47  NE  661. 

Mich. — Schultz  V.  Michigan  United 
R.  Co.,  158  Mich.  665,  123  NW  694. 
2?  LRANS  603. 

Mo. — Speaks  v.  Metropolitan  St. 
R.  Co..  179  Mo.  A.  311,  166  SW  864. 

N.  Y. — Freemont  v.  Metropolitan 
St.  R.  Co.,  83  App.  Div.  414,  82  NTS 
307;  Sims  v.  Metropolitan  St.  R.  Co., 
65  App.  Div.  270,  72  NYS  836;  Steusr 
V.  Metropolitan  St.  R.  Co..  46  App. 
Div.  600,  61  NYS  1069;  Armstrong 
V.  Metropolitan  St.  R.  Co.,  16  App. 
Div.  625,  66  NYS  498  [aff  165  N.  f . 
641  mem,  69  NE  1118  mem]:  Malsels 
v,  Dn'-Dock.  etc.  R.  Co.,  16  Atm.  Div. 
391.  45  NYS  4. 

Tex. — Glldemeister  v.  San  Anto- 
nio Tract.  Co.,  136  SW  1097. 

Wash. — Blakney  v.  Seattle  Electric 
Co.,  28  Wash.  607,  68  P  1037. 

[a]  A  eorrlsr  la  not  baud  to 
tB«e  notlee  that  a  passenger  on  an 
electric  car  will  leave  her  seat  and 
move  to  the  door  as  the  car  slackens 
Its  speed  and  approaches  the  place 
where  she  has  announced  that  she 
wished  to  alight,  so  that  accelera- 
tion of  the  speed  of  the  car  while, 
unknown  to  any  employee  of  defend- 
ant, she  Is  In  such  position  Is  not 
negligence,  where  it  would  not  have 
been  negligence  hod  she  not  assumed 
such  position.  Schultz  v.  Michigan 
United  R.  Co..  168  Mich.  666,  123 
NW  594.  27  LRANS  603. 

[b]  Boocdlar  ear  wltbont  alff- 
nallng. — Where  a  person,  without 
giving  any  signal,  attempts  to  board 
a  street  car  at  a  place  where'  it 
slows  down  for  a  switch  but  does 
not  stop,  the  car  company's  em- 
ployees owe  hln.'  no  duty  as  a  pas- 
senger. Glldemeister  v.  San  An- 
tonio Tract.  Co.,  (Tex.  Civ.  A.)  185 
■SW  1097 

[c]  Where  s  pssssnrer  glTss  no- 
tice ta  Us  Intention  to  ulgbt  too 
late  for  the  car  to  stop  at  a  crossing, 
as  required  by  a  rule  of  the  carrier, 
the  carrier  is  not  negligent,  al- 
though It  slows  down  in  an  unsuc- 
cessful attempt  so  to  do,  and  such 
passenger  Is  afterward  injured, 
by  the  car  gradually  increasing  its 
speed  while  he  is  attempting  to 
alight  between  crossings.  Dresslar 
V.  Citizens'  St.  R.  Co..  19  Ind.  A.  888. 
47  NE  661. 

[dl  Althotigli  s  oar  has  been  sig- 
naled to  stop  by  a  bystander,  (1) 
and  the  car  nas  been  slowed  down. 
It  is  not  negligence  to  increase  the 
speed  of  the  car  before  the  rear  of 
the  car  Is  opposite  the  place  where 
the  Intending  passenger  is  standing, 
unless  the  motorman  sees  him  at- 
tempting to  get  on  the  car  (Monroe 
V.  Metropolitan  St.  R.  Co..  79  App. 
Div.  587,  80  NYS  177).  (2)  or  unless 
the  car  Is  slowed  down  In  response 
to  his  signal,  or  the  employees  in 
charge  of  the  car  become  aware  that 
he  desires  or  is  attempting  to  board 
the  car  (Reldy  v.  Metropolitan  St. 
R.  Co..  27  Misc.  627.  68  NYS  326). 
(8)  Where  a  car  is  required  to  be 
kept  under  control  as  It  approaches 
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bound  to  asoertain  whether  any  person  mi^t  be 
aUghting  while  the  ear  is  in  motion.' 

[i  1369}  g.  Dntr  to  See  That  AU  Fassencen 
Have  Beached  Place  of  Safety.  Where  a  car  has 
stopped  for  the  purpose  of  letting  one  or  more 
passei^rs  on  or  off,  even  thot^h  it  has  stopped 
for  a  reasonable  length  of  time,  and  although  it  is 


not  a  regular  stopping  place,  it  is  the  duly  of  the 
employees  in  charge  of  the  car  to  see^  before  start- 
ing it,  that  there  is  no  passenger  in  the  act  of 
boarding  or  alighting,  and  that  all  passengers  at- 
tempting to  get  on  or  off  have  reached  a  place  of 
safety,"  and  this  rule  has  been  held  to  apply  even 
where  the  car  has  been  stopped  for  some  other  pur- 


a  crossing,  the  fact  that  It  slows 
down  at  such  crossing  after  a  person 
has  signaled  It  to  scop  is  not  nec- 
essarily an  invitation  to  such  person 
to  board  the  car.  Howard  v.  Forty- 
Second  St..  etc.,  R.  Co.,  125  App. 
Div.  776,  110  NY3  125.  _ 

a.  Ashtabula  Rapid  Transit  Co. 
v.  Holmea,  87  Ota.  St.  163.  65  NB 
877. 

a.  U.  S. — Dudley  v.  Front  St. 
Cable  B.  Co.,  73  Fed.  128;  Cohen  v. 
West  Chicago  St.  R.  Co.,  60  Fed. 
698,  9  CCA  223. 

Ala. — Birmingham  R.,  etc.,  Co.  v. 
Mayo,  181  Aia.  625.  61  S  289;  Bir- 
mingham R.,  etc.,  Co.  v.  Jung,  161 
Ala.  461,  49  5  434.  18  AnnCas  557; 
Birmingham  R.,  etc.,  Co.  v.  Lee,  153 
Ala.  79,  45  S  292;  Birmingham  R., 
etc.,  Co.  V.  Wildman,  119  Ala.  547, 
24  3  S48;  Highland  Ave.,  etc..  R. 
Co.  V.  Burt,  92  Ala.  291,  9  S  410,  13 
I.RA  95  and  note;  Birmingham 
Union  R.  Co.  v.  Smith,  90  Ala.  60, 
8  S  86,  24  AmSR  761. 

Ark. — Little  Rock  Tract.,  etc.,  Co. 
V.  KImbro,  76  Ark.  211,  87  SW  121, 
644. 

Colo. — Montgomery  v.  Colorado 
Springs,  etc.,  R.  Co.,  60  Colo.  210, 
114  P  659;  Colorado  Spring,  etc., 
R.  Co.  V.  Uarr,  26  Colo.  A.  48,  141 

P  142. 

Conn. — White  v.  Connecticut  Co., 
88  Conn.  614,  92  A  411,  LRA1915C 
609;  Post  V.  Hartford  St.  R.  Co.,  72 
Conn.  862,  44  A  517. 

D.  C. — Guenther  v.  Metropolitan 
R.  Co.,  23  App.  493;  Washington, 
etc.,  R.  Co.  V.  Grant,  11  App.  107; 
Metropolitan  R  Co.  v.  Jones,  1  App. 
200. 

Oa. — Atlanta  R.  Co.  V.  Randall, 
117  Ga.  165.  43  SB  412. 

lU. — Chicago  West  DIv.  R.  Co.  v. 
Mills,  106  in.  63;  Chicago  City  R. 
Co.  v.  Mumford.  97  III.  B60;  Jollet 
St.  R.  Co.  V.  Duggan,  46  111.  A.  450. 

Ind. — Terre  Haute,  etc..  Tract.  Co. 
V.  Tork.  (A.)  110  NB  999;  Neely  v. 
Louisville,  etc..  Tract.  Co..  63  Ind.  A. 
669,  102  NB  455;  Campbell  v.  Mary- 
land Casualty  Cq^  62  Ind.  A.  228,  97 
NB  1026:  Lake  Brte.  etc..  R.  Co.  v. 
Heals,  60  Ind.  A.  450,  98  MB  463: 
Crump  V.  Davis.  83  Ind.  A.  88,  70  NB 
886;  Anderson  v.  Citizens'  St.  R.  Co., 
12  Ind.  A.  194,  38  NB  1109. 

Kan. — Leavenworth  Blectrlc  R. 
Co.  .T.  Casick.  60  Kan.  690,  67  P  619, 
72  AmSR  874. 

Ky. —  Louisville  R.  Co.  v.  Pulliam, 
101  SW  295,  SO  KvL  1326;  Louisville 
Jt.  Co.  V.  Rammaker,  61  SW  175,  21 
KyL  260. 

La. — Bommarlus  v.  New  Orleans 
R..  etc..  Co.,  123  La.  616.  49  S  213; 
Conway  v.  New  Orleans,  etc.,  R.  Co., 
46  La.  Ann.  1429,  16  S  362;  Wardle 
V.  New  Orleans  City  R.  Co.,  85  La. 
Ann.  202. 

Mass. — James  v.  Boston  El.  R. 
Co..  213  Mass.  424,  100  NB  546;  Vine 
V.  Berkshire  SL  R.  Co.,  212  Blass. 
680,  99  NE  473;  Rand  V.  Boston  El. 
R.  Co.,  198  Mass.  569.  84  NB  841; 
Davey  v.  Qreenfleld,  etc.,  St.  R.  Co., 
177  Mass.  106,  58  NE  172. 

Mich. — Keeley  v.  City  Electric  R. 
Co..  168  Mich.  79,  133  NW  1085; 
Finn  V.  Valley  City  St.,  etc.,  R.  Co.. 
86  Mich.  74.  48  -NW  696. 

Mo, — Paul  v.  Metropolitan  St.  R. 
Co.,  (A.)  179  SW  787;  Jerome  v.  United 
R.  Co.,  155  Mo.  A.  202,  134  SW  107; 
Parker  v.  United  R.  Co.,  154  Mo.  A. 
126.  183  SW  137;  Alten  v.  Metropoli- 
tan St  R.  Co.,  138  Mo.  A.  425,  113 
SW  691:  Betl  v.  Central  Electric  R. 
Co..  125  Mo.  A.  660,  103  SW  144; 
Miller  V.  Metropolitan  St.  R.  Co.,  126 
Mo.  A.  414.  102  SW  592;  Hurley  v. 
Metropolitan  St.  R.  Co.,  120  Mo.  A. 
262,  96  SW  714;  Nelson  v.  Metro- 
politan St.  R.  Co.,  118  Mo.  A.  702.  88 


SW  1119;  Maxey  v.  Metropolitan  St 
R.  Co..  95  Mo.  A.  303.  68  SW  1063. 

N.  J. — Speer  v.  West  Jersey,  etc, 
R.  Co..  74  N.  J.  L.  282.  65  A  896. 

N.  T. — Poulln  V.  Broadway,  etc., 
R.  Co.,  61  N.  T.  621;  Mulhado  v. 
Brooklyn  City  R.  Co..  30  N.  T.  870; 
Foden  V.  Brooklyn  Heights  R.  Co., 
136  App.  DIv.  7B6,  121  NYS  420; 
Brown  v.  Manhattan  R.  Co.,  82  App. 
DIv.  222,  81  NYS  755;  Bessenger  v. 
Metropolitan  St.  R,  Co.,  79  App.  Div. 
32.  79  NTS  1017;  Sexton  v.  Metro- 
politan St  R.  Co.,  40  App.  DIv.  26, 
57  NYS  677;  Munroe  v.  Third  Ave. 
R.  Co.,  SO  N.  Y.  Super.  114;  Dang  v. 
Interborough  Rapid  Transit  Co.,  76 
Misc.  195,  134  NYS  627;  Pieffer  v. 
Buffalo  R.  Co.,  4  Misc.  466.  24  NYS 
490  taff  1<4  N.  Y.  636  mem,  39  NE 
494  mem]. 

N.  C. — Snipes  v.  Norfolk,  etc.,  R. 
Co.,  144  N.  C.  18,  66  SB  477. 

Or. — Tompkins  v.  Portland  R., 
etc..  Co..  77  Or.  174,  150  P  758. 

Pa. — McCurdy  v.  United  Tract. 
Co.,  1 5  Pa.  Super.  29 ;  Sensing  v. 
People's  Electric  St.  R.  Co.,  9  Pa. 
Super.  142.  But  see  Pitcher  v.  Peo- 
ple's St  R.  Co..  174  Pa.  402,  34  A 
667;  Pitcher  v.  People's  St  R.  Co., 
154  Pa.  660,  26  A  559  (both  holding 
that,  where  plaintiff,  without  Indi- 
cating his  intention  to  the  conduc- 
tor or  driver,  attempted  to  board  a 
street  car  at  the  front  platform 
while  it  was  standing  to  let  off  a 
passenger,  and  the  conductor  was 
standing  on  the  ground  at  the  rear 
facing  the  front,  and  could  have 
seen  plaintiff,  and  he  knew  plaintiff 
well  and  knew  that  he  usually  took 
that  car,  and  the  driver  also  knew 

filalntiff,  but  was  not  looking  to  see 
f  anyone  was  to  get  on,  and  by 
starting  up  his  horses  threw  plaintiff 
to  the  ground  and  Injured  him,  a 
nonsuit  was  warranted). 

Va. — Fansbsw  v.  Norfolk,  etc.. 
Tract  Co.,  108  Va.  300.  61  SB  790. 

Wash. — ^Welsh  v.  Spokane,  etc., 
R.  Co.,  91  Wash.  260,  167  P  679. 

"  The  stopping  of  a  street-car  at 
tho  place  where  passengers  are 
usually  received  constitutes  an  invi- 
tation to  the  public  to  board  the  car 
and  become  passengers.  This  invi- 
tation continues  while  the  car  is 
standing.  The  starting  of  the  car 
is  a  withdrawal  of  the  Invitation. 
While  lite  latter  continues  it  is  the 
duty  of  those  In  charge  of  the  car 
to  use  at  least  reasonable  care  to 
see  that  any  one  who  attempts  to 
board  -the  car  and  who  puts  himself 
In  a  position  to  be  rMdily  seen  by 
the  person  In  charge  thereof  is  not 
injured  while  boarding  the  same. 
During  the  time  the  invitation  Is  so 
extended  those  in  charge  of  the  car 
are  compelled  to  keep  a  lookout  for 
persons  who  may  seek  to  take  pas- 
sage thereon."  Tompkins  v.  Port- 
land R.,  etc..  Co.,  77  Or.  174,  179,  160 
P  758. 

[a]   inianiAaii  elsotxle  ear**— The 

rule  stated  In  the  text  applies  to  the 
management  of  an  electric  car  which 
is  run  on  schedule  time,  and  which, 
when  beyond  the  city  limits,  stops 
only  at  regular  stations.  Birming- 
ham R..  etc..  Co.  V.  Wildman,  119 
Ala.  547,  24  S  648. 

[b1  Conductor's  duty  to  know. — 
(1)  The  law  imposes  on  a  conductor 
the  duty  of  knowing  whether  or 
or  not  a  passenger  has  alighted, 
and  the  further  duty  not  to  cause 
the  car  to  be  started  until  that 
operation  has  been  accomplished. 
Chicago  City  R.  Co.  v.  Crauf,  136  111. 
A.  66  raff  2S5  111.  262,  85  NE  235]; 
Lake  Erie,  etc.,  R.  Co.  v.  Reals.  50 
Ind.  A.  450,  98  NB  453;  Bommarlus 
V.  New  Orleans  R.,  etc.,  Co.,  123  La. 
616,  48  S  218  (holding  that  a  con- 


ductor of  an  electric  car,  before  giv- 
ing the  signal  for  his  car  to  resume 
its  course  after  one  or  more  passen- 
gers have  alighted,  must  look  into 
the  car  to  see  if  other  passengers 
are  in  the  act  of  alighting) ;  Paul 
v.  Metropolitan  St  R.  Co.,  (Mo.  A.) 
179  SW  787.  (2)  The  conductor  is 
required  to  know.  If  by  the  exercise 
of  due  care  he  could  know,  whether 
any  person  is  attempting  to  get  on 
his  car  before  permitting  the  same  to 
start.  Neely  v.  Louisville,  etc.. 
Tract  Co..  53  Ind.  A.  659,  102  NE 
465;  Snipes  v.  Norfolk,  etc..  R.  Co., 
144  N.  C.  18.  56  SE  477  (holding  that 
it  is  the  duty  of  a  street  car  conduc- 
tor to  know  when  he  starts  his  car 
that  no  person  attempting  to  board 
is  at  that  moment  with  one  foot  on 
the  platform  and  the  other  on  the 
ground,  with  his  hand  on  the  railing 
or  otherwise  in  a  position  of  danger). 

[c]  Bn.'^  not  absoluts. — (1)  The 
law  reauires  the  highest  care  consist- 
ent with  the  mode  of  conveyance 
and  the  transaction  of  the  business 
from  employees  of  street  railroads  to 
see  that  no  passenger  is  alighting  be- 
fore starting  the  car,  but  employees 
are  not  subject  to  any  absolute  duty 
to  know  that  no  passenger  is  alight- 
ing. Terre  Haute,  etc..  Tract.  Co. 
V.  York,  (Ind.  A.)  110  NE  999;  Camp- 
bell V.  Maryland  Casually  Co.,  62 
Ind.  A.  228,  97  NE  1026.  (2)  Al- 
though a  street  car  conductor  must 
exercise  reasonable  care  to  see  that 
a  passenger  is  off  the  car  before 
starting  it,  he  is  not  bound  to  see 
that  the  passenger  has  alighted, 
being  required  only  to  exercise  the 
highest  degree  of  care  consistent 
with  the  proper  transaction  of  the 
company's  business.  Mlllmore  v. 
Boston  El.  R.  Co..  194  Mass.  323,  80 
NB  445,  120  AmSR  668,  11  LRANS 
140  and  note. 

[d]  It  Is  not  snfiolMit  that  the 
car  Is  operated  fn  the  usual  manner. 
Crump  V.  Davis.  83  Ind.  A.  88,  70 
NB  886. 

fe]  Sfeeppliir  for  rs—oua'Ms  tlms 
not  miftolmtf— A  street  oar  conduc- 
tor has  no  right  to  assume,  because 
the  car  has  been  stopped  for  a  time 
reasonably  suflloient  to  enable  pas- 
sengers to  alight,  that  they  have 
alighted,  but  Is  charged  with  the 
duty  to  see  that  no  one  is  in  the  act 
of  alighting  when  the  car  starts. 
Lake  Brie,  etc.,  R.  Co.  v.  Beals,  60 
Ind.  A.  460.  98  NB  458;  Paul  v.  Met- 
ropolitan St  R.  Co.,  (Mo.  A.)  179  SW 
787;  Miller  v.  HetropollUn  St  R. 
Co.,  126  Mo.  A.  414,  102  SW  692; 
Murphy  v.  Hetropolltan  St.  R.  Co., 
126  Mo.  A.  869.  102  SW  64. 

[f]  Both  sndg  of  tho  oar  should 
be  watched,  in  order  to  see  that  all 
passengers  are  safely  on.  Ouenther 
V.  Metropolitan  R.  Co.,  23  App.  (D. 
C.)  493. 

[g]  It  is  the  Antj  of  the  OxlTer 
of  aB< 


oar,  when  signaled  to  stop, 
at  least  to  ascertain  who  and  how 
many  of  his  passengers  Intend  to 
alight  at  that  place,  to  wait  a  suffi- 
cient length  of  time  to  enable  them 
to  alight  in  safety  by  the  exercise 
of  reasonable  diligence,  and  in  any 
event  to  see  and  know  that  no  pas- 
senger is  in  the  aot  of  alighting  or 
Is  otherwise  in  a  position  which 
would  be  rendered  perilous  by  the 
motion  of  the  car  when  he  again  puts 
the  car  In  motion.  Birmingham 
Union  R.  Co.  v.  Smith.  90  Ala.  60, 
8  S  86,  24  AmSR  761. 

[h]  2>ut]r  of  oondnotor  of  dum- 
mj  waglnm. — "Where  dummy  en- 
gines are  used  for  the  transporta- 
tion of  passengers,  and  conductors 
are  in  the  control  of  the  cars,  and 
there  are  no  regular  stopping  places 
or  stations  for  recjpivl^^  M4~WM'"C 
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pose  than  for  reoeiving  or  discharging  passengers/ 
bat  it  has  been  held  that  this  rule  does  not  apply 
to  one  who,  although  on  the  ear,  has  not  become  a 
passei^ier.''  A  mere  lack  of  knowledge  that  a 
passenger  is  in  a  position  of  danger  in  boarding  or 
alighting  will  not  relieve  the  carrier  from  liability,^ 
unless  sudi  lack  of  knowledge  is  caused  by  an  aot 
of  the  passenger,  as  by  his  boarding  or  alightii^  by 
an  unusual  mode  of  ingress  or  ^ess/ 

Oromled  car.  This  rale  applies,  although  the  car 
is  crowded,  making  it  difEieult  to  ace  from  within 
the  car  whether  passengers  are  boarding  or  alight- 
ing," and  in  saoh  a  case  the  conductor  is  not  justi- 
fied in  relying  on  information  given  him  by  one 
standing  on  the  rear  platform  of  the  car.*  But,  if 
this  duty  may  be  performed  equally  as  well  from 


inside  the  car  as  at  any  other  point,  the  conductor 
need  not  be  on  the  platform  at  the  time/" 

[(  1370]  15.  Elevator  Oases."  It  is  the  duty  of 
a  carrier  by  elevator  to  allow  a  reasonable  time  for 
passengers,  in  the  exercise  of  ordinary  care,  to 
enter  its  car  with  safety,'^  and,  where  the  person  in 
charge  of  an  elevator  starts  it  suddenly,  before  a 
person  who  has  entered  it  has  had  an  opportunity 
to  obtain  his  balance  and  stability,  it  is  negligence 
rendering  the  operator  cf  the  elevator  liable  to  a 
passenger  for  injuries  thereby  siistained;^'  and  it 
is  particularly  necessary  that  a  child  passenger 
shall  be  granted  this  opportunity,  as  in  his  case 
there  is  greater  danger  of  serious  consequences  from 
the  sudden  and  rapid  motion  of  the  ear.^*  An  ele- 
vator must  also  be  held  a  reasonable  time  for  pas- 


off  passengers,  and  the  conductors 
are  not  Informed  In  advance  where 
the  passengers  desire  to  alight  and 
cannot  know  how  many  are  expected 
to  alight,  when  the  motion  or  signal 
Is  given  to  stop,  and  the  rules  and 
conditions  for  governing  such  en- 
gines and  cars  for  carrying  passen- 
gers are  not  such  as  to  invoke  the 
principles  which  prevail  In  ordinary 
railways,  the  presumption  does  not 
arise  that  the  duty  of  the  conductor 
is  performed,  by  merely  stoppinar  a 
reasonable  length  of  time,  suiticfent 
to  enable  passengers  to  get  on  or 
off;  but  in  such  cases,  the  same 
measure  of  duty  is  required  as  that 
Imposed  upon  ttie  driver  of  a  horse 
car,  that  Is,  he  shall  Inform  himself 
by  looking  and  seeing  how  many  pas- 
sengers deaire  and  intend  to  alight, 
and.  In  any  event,  to  see  and  know 
that  no  passenger  is  in  the  act  of 
alighting,  or  in  a  position  which 
would  be  rendered  perilous  by  put- 
ting the  car  in  motion.  If,  after 
stopping  and  waiting  a  reasonable 
time  for  passengers  to  get  off,  the 
'Conductor  places  himself  In  a  posi- 
tion where  he  can  see  and  know,  and 
there  are  no  Indications  that  others 
or  any  desire  or  Intend  to  alight  or 

Set  on,  the  conductor  may  then  cause 
le  car  to  move  and  If  passengers, 
after  this,  attempt  to  get  on  or  olT, 
without  further  notice  to  the  con- 
ductor, and  he  has  no  actual  knowl- 
edge of  their  Intention  and  position, 
they  do  so  at  their  peril,  and  not  at 
the  peril  of  the  carrier."  Highland 
Ave.,  etc.,  R.  Co.  v.  Burt,  92  Ala.  291, 
9  S  410,  13  IiRA  96.  To  flame 
effect  Sweet  v.  Birmingham  R,,  etc.. 
Co.,  136  Ala.  166,  33  S  886. 

[11  It  Is  Qi«  daty  of  ft  ImAanuui 
•mployed  on  a<a  el»Tated  nllxoad  to 
know  whether  passengers  are  at- 
tempting to  leave  a  car  when  he 
closes  tne  gate  thereof,  and  to  act 
accordingly.  McGarry  v.  Boston 
El.  n.  Co.,  195  Mass.  538.  81  NE  194. 

[J]  Dangw  from  overliaiur  of 
oar.— -Since  a  passenger  alighting 
from  a  car  after  It  has  stopped  at  a 
regular  stopping  place  is  entitled  to 
a  reasonable  opportunity  to  get  be- 
yond danger  from  its  movement  and 
operation,  a  carrier  is  guilty  of 
actionable  negligence,  knowing  the 
danger,  in  not  adopting  some  precau- 
tion to  avoid  Injury  to  passengers 
alighting  at  that  point  from  the 
overhang  of  the  car  as  it  rounds 
a  curve  of  the  track  at  the  stopping 
place.  White  v.  Connecticut  Co.'.  88 
Conn.  614,  92  A  411,  LRA1915C  609 
and  note. 

4.  West  Chicago  St.  R.  Co.  v. 
Manning,  170  111.  417.  48  NE  958; 
West  Chicago  St.  R.  Co.  v.  I.,uka,  73 
111.  A.  60;  North  Chicago  St.  R.  Co. 
V.  Oook,  43  111.  A.  634  [aff  145  111. 
661.  33  NE  968];  Patterson  v.  Omaha, 
etc..  R.  Co.,  90  Iowa  247,  57  NW  880; 
Jackson  v.  Grand  Ave.  R.  Co.,  118 
Mo.  199.  24  SW  192. 

[a]  Where  it  1«  tlift  oonunos  prao- 
tioe  of  a  street  car  company  to  allow 
passengers  to  get  on  and  off  its  cars 
at  other  places  than  street  corners. 


it  is  negligence  to  start  up  a  car 
which  has  stopped  in  the  middle  of 
a  block  in  order  to  switch,  without 
warning  to  passengers  who  may  be 
attempting  to  alight.  West  Chicago 
St.  R.  Co.  V.  Luka,  72  111.  A.  60. 

[b]  Stopping  car  on.  wronff  sld* 
of  itTMt.— -Notwithstanding  an  ordi- 
nance providing  for  the  stopping  of 
street  cars  on  the  further  side  of 
cross  streets  to  prevent  obstruction 
thereof,  where  a  car  is  stopped  Just 
before  reaching  the  street,  it  is  the 
duty  of  those  In  charge  to  use  rea- 
sonable care  to  see  that  the  car  Is 
not  started  up  without  notice  tm  per- 
sons attempting  to  alight.  West 
Chicago  SL  R.  Co.  v.  Mannlne,  170 
111.  417,  48  NB  968  [aS  70  ni.  A. 
239}. 

5.  Wheeler  v.  Boston  El.  R.  Co., 
220  Mass.  298.  107  NE  938. 

6.  Colo. — Montgomery  v.  Colorado 
Springs,  etc.,  R.  Co.,  50  Colo.  210,  114 
P  669. 

111. — Lyman  v.  Chicago  City  R.  Co., 
176  111.  A.  27. 

Ind. — Citiaens'  St.  R.  Co.  v.  Shep- 
herd. 30  Ind.  A.  193,  65  NE  765. 

Mo. — Hurley  v.  Metropolitan  St. 
R.  Co.,  120  Mo.  A.  262,  96  SW  714. 

N.  T.— Smith  v.  Kingston  City  R. 
Co.,  55  App.  IMv.  143,  67  NTS  186 
[aff  169  N.  T.  «ie  mem,  62  MB  1100 
mem]. 

[a]  ChuRnent  oanirbt  on  ear. — (11 

Where  a  passenger  who  has  alighted 
from  a  street  car,  and  when  both  feet 
are  on  the  ground  discovers  that  her 
garment  is  caught  on  the  platform, 
and  is  Injured  by  the  starting  of  the 
car,  the  company  Is  not  relieved  from 
Itability  by  the  fact  that  the  conduc- 
tor, inside  of  the  car  collecting  fares, 
does  not  know  that  the  garment  was 
caught.  Lyman  v.  Chicago  City  R. 
Co.,  176  111.  A.  27;  Smith  v.  Kingston 
City  R.  Co.,  55  App.  Div.  143,  67  NTS 
185  [aff  169  N.  Y.  616  mem,  62  NE 
1100  mem]  (holding  that  a  passenger 
on  a  street  car  is  entitled  not  only 
to  time  to  step  off,  but  to  clear  her 
skirts,  where  they  catch  on  an  ap- 
pliance on  the  platform,  and  the  con- 
ductor is  negligent  in  starting  be- 
fore he  sees  that  she  Is  clear  there- 
from). (2)  And  this  also  applies 
whero  the  conductor  is  standing  on 
a  lady's  skirt  on  the  step  or  plat- 
form. Citizens*  St.  R.  Co.  v.  Shep- 
herd. 30  Ind.  A.  193,  65  NE  765:  Citi- 
zens' St.  R.  Co.  v.  Shepherd.  29  Ind. 
A.  412,  62  NE  300. 

[b]  The  faet  that  the  oondiietor 
Is  busT  with  other  mattem  within 
the  car  does  not  excuse  his  failure 
to  know  before  giving  the  signal  to 
start  that  no  one  is  in  the  act  of 
getting  on  or  off.  Hurley  v.  Metro- 
politan St.  R.  Co.,  120  Mo.  A.  262,  96 
yW  714. 

7.  Central  Kentucky  Tract.  Co.  v. 
Chapman,  (Ky.i  124  SW  830;  Cramer 
V.  Springfield  Tract.  Co.,  112  Mo.  A. 
350,  S7  SW  24. 

[a]  Gate  negligently  left  open. — 
Where  the  gate  on  the  left-hand  side 
of  a  street  car  should  have  been 
closed  at  the  point  at  which  a  pas- 
senger got  off  on  that  side,  to  pre- 


vent passengers  from  getting  off  on 
that  side,  if  the  conductor  negligently 
left  the  gate  open,  he  was  bound  to 
exercise  ordinary  car©  to  observe 
both  sides  of  the  car  toprotect  pas- 
sengers in  aligfttinf.  Central  Ken> 
tucky  Tract.  Co.  v.  Chapman,  (Ky.) 
124  SW  830. 

8>  Guenther  v.  Metropolitan  R. 
Co.,  28  App.  {D.  C.)  493;  Hamilton  v. 
Kankakee  Electric  R.  Co.,  158  III.  A. 
422. 

[a]  A  oondnetor  has  no  ziffht  to 
aflsnine  that  all  ars  saiiaUT  strong 
and  aotlT*,  and  that  the  last  one  must 
be  safely  on,  because  In  his  opinion 
sufficient  time  has  been  given;  and  the 
fact  that  the  car  is  so  crowded  as  to 
make  It  difficult  or  Impossible  for 
him  to  make  the  necessary  observa- 
tion while  within  the  car  is  not  only 
no  excuse,  but  would  seem  to  in- 
crease the  burden  of  his  duty,  be- 
cause of  the  conseoufint  Impediment 
to  rapid  egress  and  ingress.  Guen- 
ther V.  Metropolitan  R.  Co.,  23  App. 
fD.  C.)  498,  But  see  Keeley  v.  City 
Electric  R.  Co.,  168  Mich.  79,  133 
NW  1085  (holding  that,  when  a  street 
car  has  stopped  for  such  a  time  that 
one  able  to  alight  or  enter  with  rea- 
sonable speed  could  have  done  so, 
the  conductor  may  rely  on  the  as- 
sumption that  the  purpose  of  stop- 
ping the  car  is  accomplished,  in  the 
absence  of  contrary  knowledge). 

9.  Grant  v.  New  Orleans  R..  etc, 
Co.,  129  l»a.  811,  66  S  897:  McCurdy 
V.  United  Tract.  Co.,  16  Pa.  Super. 
29. 

10.  PanshaW  v.  Norfolk,  etc.. 
Tract.  Co..  108  Va.  300,  61  SE  790. 

11.  Gar*  reanirea  and  UaUUtr  of 
carrier  by  elcTator  reneraUy  see  su- 
pra i  1307. 

18<  Becker  v,  Lincoln  Real  Bat., 
etc..  Co.,  174  Mo.  246,  78  SW  681. 

13.  U.  8.-^itcheIl  V.  Marker.  62 
Fed.  139,  10  OCA  206,  26  LRA  3S  and 
note. 

Ga. — Grant  v.  Allen.  141  Qa,  106, 
80  SE  279. 

L.a. — Russo  V.  Morris  Bide.,  etc., 
Impr.  Assoc..  104  La.  426,  2$  S  46. 

Mo.— Hensler  v.  Stlx,  118  Ho.  A. 
162.  88  SW  108. 

N.  Y. — McGrell  v.  Buffalo  Office 
Bldg.  Co..  90  Hun  30.  35  NTS  699 
[rev  153  N.  Y.  265.  47  NE  305]. 

R.  I.— Blackwell  v.  O'Gorman  Co., 
22  R.  I.  638.  49  A  2S. 

Wash. — Davis  v.  Burke.  90  Waah. 
495,  166  P  625. 

[a]  It  Is  negUgsnoa  to  start  an. 
elevator  while  tne  door  Is  still  open 
and  the  passenger  is  entering.  Black- 
well  v.  O'Oorman  Co..  22  R.  I.  638. 
49  A  28. 

[b]  Invitation  to  enter  or  Vwvm. — 

The  stopping  of  an  office  building 
elevator  at  a  point  where  its  floor 
and  that  of  the  building  are  prac- 
tically on  a  level,  with  the  door  of 
the  elevator  shaft  open,  Is  an  Im- 
plied invitation  to  passengers  to  en- 
ter or  leave  the  same.  Grant  v. 
Allen,  141  Ga.  106.  80  SE  279. 

14.  McGrell  v.  Buffalo  Office  Bids. 
Co.,  90  Hun  30.  35  NYS  599  [rov  IH 
N.  t.  266.  47  NE  305]. 


For  latar  oasMt  dsnlopBiaitts  and  ahaauTM  in  the  law  see  cumulative  Annotations,  mm»  title,  page  and  note  number. 
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sengers  to  alight}^°  and  it  has  b«en  held  that,  vhere 
the  car  stops  to  permit  a  passenger  to  al^ht,  the 
c^)erator  must  before  starting  use  reasonable  care 
to  ascertain  if  others  are  about  to  leave  the  car, 
and  that  it  is  not  necessary  that  every  passenger 
who  wishes  to  leave  at  that  place  should  repeat  the 
direction  to  the  operator  to  stop  there.*" 

1371}  H.  Oare  ReQnired  and  Liability  u  to 
Machinery,  Tracks,  and  Appliances*' — 1.  Sufficiency 
and  Blaintenance  in  OeneraL  The  rule  requiring  a 
carrier  to  exercise  the  highest  degree  of  practicable 
care  and  skill  in  performance  of  the  transporta- 
tion" is  applicable  in  its  full  extent  with  reference 
to  the  sufficiency  and  maintenaooe  of  the  roadbed, 
bridges,  tracks,  machinery,  and  other  running  ap- 
pliances of  a  railroad  or  street  Tailroad  company 
engaged  in  the  transportation  of  passengers,"  the 
d^ree  of  care  required  depending  hirg^ly  on  the 
probable  seriousness  of  accidents  that  may  result 
from  defects.^  If  injuries  result  to  a  passenger 
from  defects  which  eonld  have  been  avoided  by  the 


exercise  of  the  h^est  eare  and  diligence  on  the 
part  of  the  persons  employed  in  the  construction 
and  maintenanee  of  the  carrier's  road  and  the 
manufacture  and  repair  of  its  rolling  stock  and 
machinery,  the  carrier  is  liable.**  However,  the 
carrier  is  not  liable  for  an  accident  where  it  exer- 
cises such  eare,  prudence,  and  foresi^t  as  is  re- 
quired under  the  circumstances.^ 

1372]  2.  Inspection.  The  care  required  as  to 
roadbed,  track,  maehinery,  and  appliances  is  not 
fully  exercised  by  an  or^nally  safe  construction, 
but  involves  such  constant  inspection  for  the  pur- 
pose of  discovering  defects  or  dangers  which  may 
be  developed  in  the  operation  of  the  road,  and  in 
remedying  the  same,  as  the  highest  d^ee  of  care 
and  foresight  would  surest,  so  far  as  practicable, 
consistently  with  the  carrying  on  of  the  carrier's 
business,  and  a  neglect  of  this  duty  renders  the 
carrier  liable  to  passengers  who  may  be  injured  by 
reason  of  any  defect  which  might  have  been  dis- 
covered by  such  inspection."  This  insjieetion  with 


10.  Chtcaco  Ezch.  BIdjr.  Co.  v. 
Nelson,  197  111.  884.  64  NE  369  taff 
98  111.  A.  189];  Luckel  v.  Centu^ 
BldK.  Co.,  177  Mo.  608.  7fi  SW  1035; 
Becker  v.  Lincoln  Real  Est.,  etc.,  Co., 
174  Mo.  246,  73  SW  B81:  Becker  v. 
Lincoln  Real  Est.,  etc.,  Co.,  118  Mo. 
A.  74,  93  SW  291:  Mitchell  v.  Keene, 
87  Hun  266,  83  NTS  1046. 

IB.  Luckel  V.  Century  Bldr.  Co., 
177  Mo.  «08.  76  SW  1036;  Becker  v. 
Lincoln  Real  Est.,  etc.,  Co.,  174  Mo. 
246.  73  3W  681. 

17.  KuutfemMit  and  opwatlon  of 
apvllanoM  on  trains  see  infra  1  1381. 

18.  See  supra  !§  129S-1806. 

19.  U,  S. — Irvine  v.  Delaware, 
etc.,  R.  Co..  184  Fed.  664,  lOG  CCA 
800:  Taylor  v.  Pennsylvania  Co.,  50 
Fed.  755;  Anthony  v.  Louisville,  etc., 
R,  Co..  27  Ted.  734  [aff  132  V.  S.  172. 
10  set  58.  33  L.  ed.  801]. 

Ark. — Arkansas  Cent.  R,  Co.  v. 
Janson.  90  Ark.  494,  119  SW  648; 
Eureka  Springs  R.  Co.  v.  Tlmmons. 
Bl  Ark.  459,  11  SW  690;  Georare  v. 
fit.  LoulH,  etc.,  R.  CO..  34  Ark.  613. 

Ind. — Louisville,  etc.,  R.  Co.  T, 
Thompson,  107  Ind.  442,  8  NE  18,  9 
NE  357.  57  AmR  120. 

Iowa. — La  Bartre  v.  Union  Electric 
Co..  138  Iowa  691,  116  NW  816,  19 
LRANS  213. 

La, — Jackson  v.  Natchez,  etc.,  R. 
Co.,  114  La.  981,  38  8  701.  108  AmSR 
366.  10  LRA  294. 

Me. — Lfbhy  v.  Maine  Cent.  R.  Co., 
8fi  Me.  84,  26  A  943.  20  LRA  812. 

Mass. — McElroy  v.  Nashua,  etc.,  R. 
Corp.,  4  Cush.  400,  60  AmD  794. 

Mich. — Howell  V.  Lansing  City 
Slectrlo  R.  Co.,  136  Mich.  432,  99  NW 
406. 

Mo. — Craig-  v.  St.  Louis  United  R. 
Co..  17B  Mo.  A.  616.  168  SW  390. 

N.  Y. — Kelly  v.  Manhattan  R.  Co., 
112  N.  T.  443.  20  NE  383.  3  LRA  74; 
Perking  v.  New  York  Cpnt.  R.  Co., 
24  N.  T.  196.  82  AmD  282;  Curtis  v. 
Rochester,  etc.,  R.  Co.,  18  N.  Y.  E34, 
76  AmD  258;  Costlkyan  v.  Rome,  etc., 
R.  Co..  58  Hun  690.  12  NYS  683  [aff 
128  N.  T.  633  mem,  29  NE  147  mem]. 

Tex. — St.  Lools,  etc.,  R.  Co.  v. 
Parks.  40  Tex  Civ.  A.  480,  90  SW 
348. 

Va. — Baltimore,  etc.,  R.  Co.  v. 
Noell,  32  Qratt.  (73  Va.)  394;  Balti- 
more, etc..  R.  Co.  V.  Wlghtman,  29 
Gratt.  (70  Va.)  431. 

W.  Va, — Mannon  v.  Camden  Inter- 
state R.  Co.,  66  W.  Va.  654,  49  SE 
450;  Searle  v.  Kanawha,  etc.,  R.  Co., 
82  W.  Va.  370,  9  SB  248. 

[a]  ProvlBlons  reqnlred  tut  wtth 
alMBawtaaoMi. — All  carriers  are  not 
required  to  adopt  a  like  expensive 
provision  for  the  safety  of  passen- 
gers. The  provisions  required  to  be 
adopted  by  carriers  of  passenfrers  for 
the  safety  of  their  passenftrers  vary 
as  the  exigencies  of  the  traffic  and 
Its  remunerative  character  demand 
and  Justify.  A  railroad  constructed 
thronarh   a   tblnly   settled  oonntry. 


moving  but  little  freight  and  few 
passengers,  and  running  its  trains  at 
a  slow  rate  of  soeed,  cannot  be  ex- 
pected to  be  equipped  and  operated 
In  the  same  manner  as  is  necessary 
in  the  case  of  a  railroad  running 
through  a  densely  populated  terri- 
tory and  moving  a  large  volume  of 
traffic.  Arkansas  Midland  R.  Co.  v. 
canman,  52  Ark.  S17,  13  SW  280. 

[bl  In  the  ooBStraotloa  of  tue 
roadbea  anA  trsok  the  company  is 
not  bound  absolutely  to  provide 
against  extraordinary  and  unprece- 
dented storms,  floods,  or  other  In- 
evitable casualties  caused  by  the  hid- 
den forces  of  nature,  unknown  to 
common  experience,  and  which  can- 
not be  reasonably  anticipated  by  that 
degree  of  engineering  skill  and  ex- 
perience required  in  the  prudent 
construction  of  a  railroad.  Libby  v. 
Maine  Cent.  R.  Co.,  85  Me.  34,  26  A 
943,  20  LRA  812.    See  generally  supra 

5  1885. 

SO.  Taylor  v.  Pennsylvania  Co., 
60  Fed.  766;  Kelly  v.  Manhattan  R. 
Co..  112  N.  Y.  443.  20  NE  883.  3  LRA 
74;  St.  Iiouls  Southwestern  R.  Co.  v. 
Parks,  40  Tex.  Civ.  A.  480.  90  SW 
343. 

[a]  Tlie  aeffree  of  oare  (1)  re- 
quired in  keeping  the  company's  ap- 
pliances In  reasonably  good  repair  Is 
that  high  degree  of  care  which  would 
b©  exercised  by  very  cautious,  com- 
petent, and  prudent  persons  under 
the  same  or  similar  circumstances. 
St.  Louis  Southwestern  R.  Co.  v. 
Parks,  40  Tex.  Civ.  A.  480.  90  SW 
343.  (2)  It  is  the  duty  of  a  carrier 
to  exercise  that  high  degree  of  care 
which  a  very  competent  and  prudent 
person  would  exercise  in  furnishing 
reasonably  safe  appliances  and  at- 
tachments necessary  for  the  accom- 
modation of  lis  passengers,  and  it  is 
also  Incumbent  on  it  to  use  the 
same  care  to  see  that  such  appli- 
ances apd  attachments  are  kept  In 
a  reasonably  safe  condition.  Hous- 
ton, etc.,  R.  Co.  V.  Swancey,  (Tex, 
Civ.  A.)  128  SW  677. 

91.  Cai.— Treadwell  v.  Whlttler, 
80  Cal.  674,  22  P  266,  18  AmSR  176. 

6  LRA  498. 

Iowa, — Sherman  v.  Western  Stage 
Co..  24  Iowa  516. 

Ky. — Chesapeake,  etc.,  R,  Co.  v. 
Brown.  12  KyL  468. 

Mass. — Well  v.  Boston  El.  R.  Co., 
218  Ma^s.  397,  106  NE  983;  Gllmore 
V.  Mllford,  etc.,  R.  Co.,  193  Mass.  44, 
78  NE  744. 

Minn, — Bishop  v.  St.  Paul  City  R. 
Co.,  48  Minn.  26.  50  NW  927. 

Mo. — Donovan  v.  Kansas  City  El. 
R.  Co.,  167  Mo.  A.  649,  138  SW  679. 

N.  Y. — Brown  v.  New  York  Cent. 
R.  Co.,  34  N.  Y.  404;  Hegeman  v. 
Western  R.  Corp..  IS  N.  Y.  9,  64  AmD 
517  and  note:  weber  v.  Metropolitan 
St.  R.  Co.,  ii  App.  Dlv.  628,  47  NYS 
812. 

Pa. — Willis  V.  Second  Av&  Tract. 


Co.,  189  Pa.  430.  42  A  1;  Philadelphia, 
etc.,  R.  Co.  V.  Anderson,  94  Pa.  851, 
39  AmR  787. 

S.  C. — Caveny  v.  Neely,  48  S.  C. 
70,  20  SE  806. 

Utah. — Nelson  v.  Southern  Pac. 
Co..  18  Utah  244,  56  P  864. 

Va. — Virginia  Cent.  R.  Co.  v.  San- 
ger. 16  Oratt.  (66  Va.)  230;  FarlHh 
v.  RelEle,  11  Onutt.  (6S  Va.)  897.  62 
AmD  866. 

Eng. — Francis  V.  Cockrell.  L.  R.  6 
Q.  B.  184;  Orote  v.  Chester,  etc.,  R. 
Co.,  2  Exch.  261,  164  Reprint  48S; 
Pym  V.  Great  Northern  R.  Co..  2  F. 
&  F.  619;  Bums  v.  Oorii.  etc,  R.  Co., 
13  Ir.  C.  L.  543. 

Ont. — Oalser  v.  Niagara.  St.  Cath- 
arines, etc.,  R.  Co.,  19  Ont.  L.  31.  14 
OntWR  4  2 ;  Hay  v.  Great  Western 
R.  Co.,  87  U.  C.  Q.  B.  466. 

[a]  mdependent  contraotor,! — The 
exercise  of  this  care  on  the  part  of 
the  carrier  Itself  cannot  be  avoided 
by  turning  over  the  construction  or 
maintenance  of  roadbed  or  track  to 
an  Independent  contractor.  Virginia 
Cent.  R.  CO.  v.  Sanger.  15  Gratt.  <6« 
Va.)  230.    See  generally  supra  9  1318. 

fb]  Wliere  saowslieas  are  con- 
■tnuted  over  a  rsllroad  track,  but 
not  high  enough  to  enable  a  person 
to  walk  over  the  highest  cars  of  a 
freight  train  with  safety,  and  a  per- 
son In  charge  of  stock,  properly 
passing  along  the  top  of  the  train, 
Is  injured  by  a  collision  with  such 
snowsheds.  he  may  recover.  Nelson 
V.  Southern  Pac.  Co.,  18  Utah  244,  56 
P  864;  Saundors  v.  Southern  Pac. 
Co.,  13  UUh  276,  44  P  932. 

88.  Ark.— Artcansas  Midland  R. 
Co.  V.  Canman,  62  Ark.  617,  18  SW 
280. 

Colo. — Kansas  Pac.  R.  Co.  v.  Mil- 
ler. 2  Colo.  442;  Posten  v.  Denver 
Cons.  Tramway  Co.,  11  Colo.  A.  187, 
53  P  391. 

D.  C. — Harbison  v.  Metropolitan  R. 
Co.,  9  App,  60. 

111. — Wabash,  etc..  R.  Co.  v.  Koe- 
nlgsam,  13  111.  A.  606. 

N.  Y. — Leyh  v.  Newburgh  Electric 
R.  Co..  41  App.  DIv.  218.  68  NYS  479 
[aff  168  N.  Y.  667  mem,  61  NE  1131 
mem];  Nelson  v.  Lehigh  Valley  R. 
Co.,  25  App.  Div.  535.  50  NYS  68; 
Atwood  V.  Metropolitan  St.  R.  Co., 
26  Misc.  768,  64  NYS  138. 

93.  Ark. — St.  I.iOuls  Southwestern 
R.  Co.  V.  Leflar.  104  Ark.  528,  149  SW 
530;  Arkansas  Midland  R.  Co.  v.  Grif- 
fith. 63  Ark.  491,  39  SW  550:  St. 
Louis,  etc..  R.  Co.  V.  Mitchell,  67 
Ark.  418.  21  SW  883. 

Conn. — De  Cecco  v.  Connecticut 
Co..  85  Conn.  707.  83  A  216. 

111. — Chicago,  etc..  R.  Co.  v.  Lewis, 
145  Tll.  67,  33  NK  960:  Toledo,  etc,, 
R.  Co.  V.  Apperson,  49  III.  480. 

Ind. — Cleveland,  etc  R.  Cb.  v. 
Newell.  104  Ind.  264,  8  NR  886;  Indi- 
ana TTnlon  Tract.         v.  Scribner,  47 
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respect  to  both  its  mode'*  and  frequency"  must 
be  sueh  as  can  be  done  consistently  with  the  con- 
duct of  the  carrier's  business.  The  frequency  of 
inspection  is  dependent  on  the  liability  to  impair- 
ment, the  consequences  of  which  may  be  appre- 
hended as  a  result  of  defective  conditions;^''  but 
the  carrier  is  not  required  to  keep  up  a  continuous 
inspection,  or  to  know  at  each  moment  the  condition 
of  every  part  of  a  train." 

Under  circumstances  involving  peculiar  peril,  such 
as  a  freshet,  endangering  the  safety  of  the  track, 
the  carrier  should  inspect  its  tracks  with  more  than 
ordinary  promptitude  to  discover  whether  danger 
has  developed;^  and  it  has  been  held  that  inspec- 


tion should  be  made  both  during  and  after  extraor- 
dinary storms  in  order  to  prevent  accidents.'* 

[$  1373]  S.  Latent  Defects.  The  duty  of  the 
carrier  as  to  furnishing  machinery  and  appliances 
originally  safe,  suitable,  and  adequate  is  discharged 
by  a  purchase  thereof  from  a  competent  and  repu- 
table manufacturer  and  an  inspection  to  detect  de- 
fects discoverable  by  any  tests  which  the  highest 
degree  of  care  and  prudence  can  suggest,  and  hence 
it  will  not  be  liable  for  injuries  resulting  from  hid- 
den defects  which  could  not  be  discovered  and  pro- 
vided against  in  the  exercise  of  such  care  and  pru- 
dence."" A  carrier  is  not  liable  for  latent  defects 
which  could  not  be  discovered  by  the  most  careful 


U3  Ky.  267.  6S  SW  140,  24  KyL.  135. 

La. — Ijowenthal  v.  Vtckaburg,  etc., 
R.  Co.,  117  La.  1007.  42  S  483;  Jack- 
son V.  Natchez,  etc..  R.  Co.,  114  La, 
981,  38  S  701,  108  AmSR  366,  70  LRA 
294;  FVelsen  v.  Southern  Pac,  Co.,  42 
La.  Ann.  673,  7  S  800. 

Me. — Libby  v.  Main©  Cent  R.  Co., 
86  Me.  34,  26  A  943,  20  LRA  812. 

Mass. — Weil  v.  Boston  El.  R.  Co., 
218  Mass.  397.  105  983. 

Mich.— Gerlach  v.  Detroit  United 
R.  Co.,  171  Mich.  474,  137  NW  266: 
Rouston  V.  Detroit  United  R.  Co..  IBl 
Mich.  237.  IIB  NW  62;  Robinson  v. 
Chicago,  etc.,  R.  Co.,  12B  Mtch.  264, 
97  NW  689. 

Minn. — GoodBell  v.  Taylor.  41  Minn. 
207,  42  NW  872,  16  AmSR  700.  4 
LRA  673. 

Mo.— -Sharp  v.  Kansas  City  Cable 
R.  Co..  114  Mo.  94.  20  SW  93;  Furnish 
v.  Missouri  Pac.  R.  Co^  102  Mo.  438. 
18  SW  1044,  22  AmSR  781. 

N.  J. — Blelwlse  v.  Pennsylvania  R. 
CO.,  81  N.  J.  L.  160,  78  A  1068; 
Proud  T.  Philadelphia,  etc.,  R.  Co.. 
64  N.  J.  L.  702,  i6  A  710,  60  LRA 
468. 

N.  Y. — ^Wynn  v.  Central  Park,  etc., 
R.  Co.,  138  N.  T.  676  mem,  30  NB 
721;  Palmer  v,  Delaware,  etc..  Canal 
Co.,  120  N.  T.  170.  84  202.  17 

AmSR  629;  Poulsen  v.  Nassau  Elec- 
tric R.  Co.,  SO  ApD.  DlV.  246.  61  NTS 
983;  Hanley  v.  Harlem  R.  Co.,  1 
Bdm.  Sel.  Cas.  868. 

Oh. — Cleveland,  etc.  Tract.  Co.  v. 
Ward,  87  Oh.  Clr.  Ct.  761. 

Tex. — Texas,  etc.  R.  Co.  v.  Ham- 
ilton. 66  Tex.  92,  17  SW  406;  Inter- 
national, etc.,  R.  Co.  V.  Halloren,  63 
Tex.  46.  37  AmR  744;  St.  Louis 
Southwestern  R.  Co.  v.  Moore.  (Civ. 
A.)  161  SW  378:  Texas,  etc.,  R.  Co. 
V.  Leakey,  39  Tex.  Civ.  A.  584,  87 
SW  1168;  Houston,  etc.,  R.  Co.  v. 
Norrla,  (Civ.  A.)  41  SW  708. 

Wis. — Burt  V.  Douglas  County  St. 
R.  Co.,  83  Wis.  229,  63  NW  447,  18 
LRA  479. 

Eng. — Richardson  v.  Great  Eastern 
R.  Co.,  1  C.  P.  D.  342. 

Can. — Toronto  R.  Co.  v.  Fleming, 
47  Can.  S.  C.  612.  12  DomLR  249. 
49  CanLJ  386  [app  dism  27  Cent.  L. 
332,  8  DomLR  V07,  4  OntWN  888,  23 
OntWR  386]. 

Ont. — Oalser  v.  Niagara  St.  Catha- 
rines, etc.  R.  Co.,  19  Ont.  L.  81.  14 
OntWR  42.   

[a]  Blsctrlo  can. — Where  a  pas- 
senger is  injured  by  the  metal  por- 
tions of  an  electric  car  becoming 
charged  with  a  current,  which  fact 
might  have  readily  been  ascertained 
by  inspection,  the  carrier  la  liable 
for  an  Injury  to  a  pas.senger  there- 
from. Burt  V.  Douglas  Tounty  St. 
R.  Co..  83  Wis.  229,  63  NW  447,  18 
LRA  479. 

tbl  Closely  following  trains. — 
Carriers  which  run  freight  cars  only 
a  short  distance  after  passenger  cars, 
and  up  and  down  steep  inclines, 
must  exercl.se  a  very  high  degree  or 
care  to  have  their  appliances  In 
proper  condition  and  properly  man- 
aged, and  on  the  first  indication  of 
wearing  out  or  defects  of  any  char- 
acter it  Is  their  dutv  to  inspect  them 
and  see  that  they  sre  In  good  condi- 
tion.    Houston  V.  Detroit  United  R. 


Co.,  151  Mich.  287.  243,  115  NW  62 
Celt  CycJ. 
Tc]   Inspeetloii    of  •wtmOm* — <i) 

Where  the  defect  In  a  wheel  could 
be  discovered  by  a  most  careful  and 
thorough  Inspection  of  the  wheel,  the 
carrier  is  negligent  If  it  falls  to 
make  such  an  inspection.  Cleve- 
land, etc..  Tract,  Co.  v.  Ward, 
27  Oh.  Ctr.  Ct.  761.  (2)  Where 
a  carrier  In  making  an  inspec- 
tion of  a  car  wheel  does  not  exercise 
due  care,  and  thereby  falls  to  dis- 
cover a  defect  therein,  which  defect 
afterward  causes  a  wreck,  the  car- 
rier Is  liable,  although  previous  to 
such  insufficient  inspection  it  had 
made  proper  testa  of  the  wheel  in 
question  and  failed  to  discover  the 
defect.  Houston,  etc.,  R.  Co.  v.  Sum- 
mers, (Tex.  Civ.  AJ  49  SW  1106  [afl 
92  Tex.  621.  61  SW  824L 

34.  Ky. — Davis  v.  Paducah  R., 
etc,  Co.,  118  Ky.  887.  68  SW  140.  24 
KyL  186. 

Md. — Western  Maryland  R.  Co.  v. 
State,  96  Hd.  687.  68  A  »«9. 

Mich. — Rouston  v.  Detroit  United 
R.  Co.,  161  Mich.  237,  115  NW  62. 

Tex. — ^Texas,  etc.,  R.  Co.  v.  Ham- 
ilton, 66  Tax.  92,  il  SW  406. 

Eng. — Richardson  v.  Great  Eastern 
R.  Co.,  1  C.  P.  D.  842  [rev  L.  R.  10 
C.  P.  48j]. 

[a]  Thoronffhness  of  inspection^— 
(I)  The  Inspection  must  be  as 
thorough  as  the  dangers  Incident 
to  the  business  make  necessary- 
Houston  v.  Detroit  United  R.  Co.,  161 
Mich.  237,  115  NW  62.  (2)  The 
duty  of  a  street  railroad  company  to 
a  passenger  to  protect  her  from  in- 
juries from  its  appliances  is  not  ful- 
filled by  recent  Inspection  of  Its  cars, 
or  by  an  Inspection  by  a  competent 
employee,  but  the  law  requires  of  It 
"the  utmost  care  and  skill  which 
prudent  men  are  accustomed  to  use 
under  similar  circumstances."  Davis 
V.  Paducah  R.,  etc.,  Co.,  113  Ky.  267, 
68  SW  140.  24  KvL  136. 

[b]  Xsthods  of  tsstlnff  maohlnvry. 
—If  any  certain  satisfactory  test  of 
the  machinery  used  by  a  carrier  In 
transportation  is  known  to  it  and  Is 
within  its  reach.  It  should  be  ap- 
plied, and  it  Is  negligence  to  rely  on 
any  test  which  is  clearly  Insufliclent. 
Texas,  etc.,  R.  Co.  v.  Hamilton,  66 
Tex.  92.  17  SW  406. 

[c]  The  Inspection  of  car  tracks 
need  not  be  so  mlnnt*  (1)  as  to  de- 
feat the  purposes  of  through  traffic. 
Richardson  v.  Great  Eastern  R.  Co., 
1  C.  P.  D.  342  [rev  L.  R.  10  C.  P. 
486].  (2)  And  U  Is  not  the  duty  of 
a  railroad  company  to  make  a 
minute  examination  of  the  whole  of 
a  truck  merely  because  a  defect  has 
been  discovered  in  it.  Richardson  v. 
Great  Eastern  R.  Co..  supra. 

25.  Indiana  Union  Tract.  Co.  v. 
Scrlbner,  47  Ind.  A.  621.  93  NH 
1014;  Palmer  v.  Delaware,  etc..  Canal 
Co.,  120  N.  T.  170.  24  NE  302.  17 
AmSR  629  \B.tt  46  Hun  4861;  Houston, 
etc.,  R.  Co.  V.  Summers,  (Tex.  Civ. 
A.)  49  SW  1106  [aff  93  Tex.  621,  61 
SW  3241. 

[al  innwotlon  at  reffidar  places 
provided  for  the  purpose  does  not 
relieve  the  carrier  from  the  duty  to 
watch  and  Inspect  the  cars  for  de- 


fects occurring  between  stations,  so 
far  as  they  might  be  anticipated  and 
discovered.  Texas,  etc,  R.  Co.  v. 
Suggs,  62  Tex.  323. 

36.  Indiana  Union  Tract.  Co.  v. 
Scrlbner,  47  Ind.  A.  621,  93  NE  1014; 
Palmer  v.  Delaware,  etc..  Canal  Co.. 
120  N.  T.  170.  24  NE  302.  17  AmSR 
629  [aft  46  Hun  4861. 

87.  Louisville,  etc.,  R.  Co.  v. 
O'Brien,  163  Ky.  638,  174  SW  31, 
AnnCasl916B  1084:  Cral»  v.  St.  Louis 
United  R.  Co..  176  Mo.  A.  616,  168 
SW  390:  Proud  v.  Philadelphia,  etc- 
R.  Co.,  64  N.  J.  L.  702,  46  A  710,  GO 
LRA  468. 

as.  LIbby  V.  Maine  Cent.  R.  Co.. 
86  Me.  84,  26  A  943,  20  LRA  812; 
Cobb  V.  St.  Louis,  etc.,  R.  Co.,  149 
Mo.  609,  60  SW  894. 

xiauiitr  for  MicUtoBts  oauad  ^ 
firsslMtB  see  supra  I  1336. 

89.    Hardy  v.  Carolina  Cent.  R.  Co.. 

74  N.  C.  784.  76  N.  C!.  B;  International, 
etc.,  R.  Co.  V.  Halloren.  68  Tex.  46, 
37  AmR  744. 

30.  U.  S. — Carter  v.  Kansas  City 
Cable  R.  Co..  42  Fed.  37;  Anthony  v. 
Louisvile,  etc.,  R.  Co.,  27  Fed.  724 
[aff  132  U.  S.  172,  10  SCt  63,  38  L.  ed. 
801];  Robinson  v.  New  York  Cent., 
etc..  R.  Co.,  9  Fed.  877.  20  Blatchf. 
338. 

Ala. — Western  R.  Co.  v.  Walker. 
113  Ala.  267.  22  S  182. 

<3al. — Slemsen  v.  Oakland,  etc. 
Electric  R.  Co.,  134  Cal.  494,  66  P 
672. 

III. — Toledo,  etc..  R.  Co.  v.  Beggs, 

85  111.  80;  St.  Louis  Coal  R,  Co.  v. 
Moore,  14  111.  A.  510. 

Ind. — Louisville,  etc,  R,  Co.  v. 
Snyder.  117  Ind.  435,  20  NB  284,  10 
AmSR  60.  3  LRA  434;  Grand  Rapids, 
etc.,  R.  Co.  V.  Boyd,  65  Ind.  626. 

Ky. — South  Covington,  etc.,  St.  R. 
Co.  V.  Barr,  147  Ky.  649.  144  SW  756; 
Chesapeake,  etc..  R.  Co.  v.  Morgan, 
129  Ky.  731.  112  SW  859. 

La. — Jackson  v.  Natches.  etc.,  R. 
Co..  114  La.  981,  989.  38  S  701,  108 
AmSR  366.    70  LRA  294    [cit  Cycl. 

Me. — Stevens  v.  European,  etc.,  R, 
Co.,  66  Me.  74. 

Md. — Western  Maryland  R.  Co.  v. 
State,  95  Md.  637.  53  A  969;  Balti- 
more City  Pass.  R.  Co.  v.  Nugent, 

86  Md.   349,  38  A  779.  39  LRA  161. 
Mass. — Ingalls  v.  Bills,  9  Mete.  1, 

43  AmD  346  and  note. 

Mich. — Grand  Rapids,  etc..  R.  Co. 
v.  Huntley,  38  Mich.  537.  31  AmR 
321. 

Mo. — Holland  v.  St.  Louis,  etc.  R. 
Co.,  105  Mo.  A.  117,  79  SW  508. 

N,  J, — Blelwlse  v.  Pennsylvania  B. 
Co.,  81  N.  J.  L.  IGO,  78  A  1058. 

N.  T. — Birmingham  v,  Rochester 
City,  etc.,  R.  Co.,  137  N.  Y.  13,  32 
NE  995,  18  LRA  764;  Curtis  v. 
Rochester,  etc..  R.  Co..  18  N.  Y.  684. 

75  AmD  258 :  Hegeman  v.  Western 
R.  Corp.,  13  N.  Y.  9.  64  AmD  517  and 
note:  Griffon  v.  Manlce.  36  Misc.  364. 
73  NYS  559  faff  74  App.  DIv.  371.  77 
NTS  62S  (aff  174  N.  Y.  605  mem.  66 
NE  1109  mem)].  But  see  Alden  v. 
New  York  Cent.  R.  Co..  26  N.  Y.  102. 
82  AmD  401  [crlt  and  practically 
overr  McPadden  v.  New  York  Cent. 
R.  Co.,  44  N.  T.  478.  4  AmR  706]. 

Pa. — Bradley  v.  Lake  Shore,  etc 
R.  Co..   288  Pa.   316.  86  A   200,  44 


For  later  omss,  derelopmsoits  and  oIimvm  In  the  law  me  eumnlatlvs  Annotations. 
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and  thorough  examitiation,*^  and  certainly  is  not 
liable  for  Latent  defects  of  such  a  character  that 
no  degree  of  skill,  care,  and  foresight  could  detect 
their  existence. Thas  it  has  been  held  that  a  car- 
rier is  not  liable  for  defects  in  a  car  wheel  not  dis- 
coverable by  the  usual  and  proper  tests." 

Latent  defects  discoverable  by  manufacturer.  It 
has  been  held  that  a  carrier  is  liable  for  injuries 
sustained  by  passengers  in  consequence  df  accidents 
resulting  from  defects  in  its  machinery,  notwith- 
stan^Dg  the  defects  were  latent  and  could  not  have 
been  discovered  by  the  carrier's  ordinary  inspec- 
tion, if  the  manufacturer  could  have  ascertained 


them  by  the  application  of  a  reasonable  test.^ 

[4  1374]  4.  Well  Ksown  and  Approved  Ka- 
chinery  and  Appliances.    A  carrier  of  passengers 

must  keep  pace  with  science  and  art  and  modem 
improvement  in  its  appliances,^  and  its  duty  to  its 
passengers  requires  that  it  shall  exercise  the  high- 
est degree  of  care  which  is  reasonably  coiuitstent 
with  the  carrying  on  of  its  business,"*  in  providing 
and  making  use  of  the  best  and  most  approved 
machinery  and  appliances  for  the  safety  of  passen- 
gers then  known  and  in  ^ncral  practical  use."^ 
Thus  such  maehintuy  and  appliuiees  as  have  been 
in  general  use  and  have  been  found  to  be  safe  and 


L.RANS  1148;  Meier  v.  Pennsylvanta 
R.  Co.,  64  Pa.  226,  3  AmR  fiSl. 

Tex. — Texas,  etc.,  R.  Co.  v.  Buck- 
alew,  (Civ.  A.)  84  SW  165. 

Va.. — Roanoke  R.,  etc.,  Co.  v.  Sler- 
rett.  108  Va.  633,  62  SE  385,  128 
AmSR  971.  19  LRANS  316. 

Wis.— Dlbbert  v.  Metropolitan  Inv. 
Co.,  158  Wis.  69.  147  NW  3.  148  NW 
10»5.  LRA191&D  305  and  nota  Sit. 
AnnCa8l916B  924  and  note. 

E3ngr. — Readhead  v.  Midland  R.  Co.. 
L.  R.  2  Q.  B.  412  [art  L.  R.  4  Q.  B. 
379,  6  ERC  436,  and  repudiating  Sharp 
V.  Grey,  9  Blng.  467,  23  ECL  659,  181 
Reprint  6841:  Christie  v.  Griggs,  2 
Campb.  79;  Stokes  v.  Eastern  Count- 
ies R.  Co.,  2  P.  &  F.  691. 

[a]  If  tbar*  ar«  Mttsfaotoxr  tests 
by  which  latent  defects  may  be  dis- 
cerned in  those  appliances  on  the 
streng-th  of  which  the  safety  of  pas- 
sengers depends,  they  must  be  used. 
Dlbbert  v.  Metropolitan  Inv.  Co.,  158 
Wis.  69.  147  NW  3,  148  NW  1095. 
LRAI915D  305  and  note  312.  Ann 
Casl916E  924  and  note.   

[b]  Sroken  trollsr  wlr*. — Where 
a  passenger  on  an  electric  car  was 
injured  by  the  breaking  of  the  trolley 
wire,  which  fell  on  him  while  on  the 
back  platform  of  the  car,  if  the  ac- 
cident was  caused  by  a  latent  defect 
which  defendant  could  not  discover 
by  reasonable  examination,  and  it  em- 
ployed suitable  contractors  to  erect 
the  wire,  and  proper  material  and  a 
skillful  method  of  construction,  plain- 
tiff could  not  recover.  Baltimore  City 
Pass.  R.  Co.  V.  Nugent,  80  Md.  849, 
38  A  779,  39  LRA  161. 

31.  Pittsburgh,  etc..  R.  Co.  v. 
Thompson,  56  111.  138;  Buckland  v. 
New  York.  etc..  R.  Co.,  181  Mass.  3. 
62  NB  965;  Ladd  v.  New  Bedford  R. 
Co.,  119  Mass.  413.  20  AmR  331; 
Richardson  v.  Great  Eastern  R.  Co., 
1  C.  P.  D.  842;  Stokes  v.  Eastern 
Counties  R.  Co..  2  F.  &  F.  691. 

SB.  III.— Pittshurg,  etc,  R.  Co.  v. 
Thompson,  68  111.  138. 

Mass. — Ladd  v.  New  Bedford  R. 
Co.,  118  Mass.  412,  20  AmR  331. 

Mo. — Tcrkes  v.  Keoktik  Northern 
Line  Packet  Co.,  7  Mo.  A.  866. 

Pa. — ^Meler  v.  Pennsylvania  R.  Co.. 
64  Pa.  225,  S  AmR  681. 

Vt,— Hftdley  v.  Cross,  34  Vt.  586, 
80  Amt>  C99. 

Eng. — Readhead  v.  Midland  R.  Co., 
L.  R.  3  Q.  B.  412  raff  L.  R.  4  Q.  B. 
379.  6  ERC  436];  Richardson  v.  Great 
Eastern  R.  Co..  1  C.  P.  D.  342;  Stokes 
V.  E<astern  Counties  R.  Co.,  2  F-  &  P. 
691. 

Compare  Paine  v.  Geneva,  etc.. 
Tract.  Co.,  116  App.  Dtv.  729,  101 
NTS  204  (holding  that,  where  a  pas- 
senger on  a  street  car  jumped  there- 
from because  of  an  extraordinary 
explosion  and  fire  Issuing  from  the 
controller  box  and  was  injured  It 
was  no  defense  that  the  controller 
was  of  the  best  and  most  approved 
pattern,  that  it  had  been  Inspected 
In  the  most  approved  manner,  that 
such  Inspection  disclosed  no  defects, 
and  that  there  was  no  known  means 
by  which  it  could  be  determined  In 
advance  whether  the  controller  would 
explode  and  burn  un  in  the  manner  in 
which  It  did.  since  if  such  was  the  fact 
defendant  might  be  guilty  of  action- 
able negligence  in  using  such  a  dan- 
geroua  appliance  In  Its  street  cars). 

83.   Toledo,  etc,  R.  Co.  v.  Bene, 


8S  111.  80;  Illinois  Cent  R.  Co.  v. 
Phillips,  49  111.  234;  Frelsen  v.  South- 
ern Pac.  Co..  42  La.  Ann.  673,  7  S  800. 

[a]  Tbiu  where  an  Injury  to  a 
passenger  la  the  result  of  the  break- 
ing of  a  wheel  to  the  railroad  coach, 
and  It  appears  that  such  wheel  was 
made  by  one  of  the  most  skillful 
manufacturers,  and  that  It  had  been 
thoroughly  tested  by  skillful  and  ex- 
perienced men  previous  to  the  acci- 
dent and  no  defects  discovered,  and 
that  such  wheels  were  In  extensive 
use,  the  carrier  is  not  liable.  Toledo, 
etc.,  R.  Co.  v.  Beggs,  86  111.  80,  28 
AmR  613. 

34,  Slemsen  v.  Oakland,  etc..  Jllec- 
trlc  R.  Co.,  134  Cal.  494,  66  P  672; 
Chesapeake,  etc.,  R.  Co.  v.  Morgan, 
128  Ky.  731,  112  SW  859;  Morgan  v. 
Chesapeake,  etc.,  R.  Co..  105  SW  961, 
32  KyL  330.  15  LRANS  790  and  note: 
Brown  v.  New  York  Cent,  R.  Co..  34 
N.  Y.  404;  Blssell  v.  New  York  Cent. 
R.  Co.,  26  N.  Y.  442,  82  AmD  369; 
Hegeman  v.  Western  R.  Corp„  13  N. 
Y.  9.  64  AmD  617  and  note.  But  see 
Grand  Rapids,  etc.,  R.  Co.  v.  Hunt- 
ley, 88  Mich.  637,  31  AmR  321  (where 
It  was  decided  that,  if  a  carrier  of 

fassengers  purchiises  its  vehicles 
rom  reputable  manufacturers,  giv- 
ing them  such  examination  as  Is 
practicable  and  usual  among  prudent 
carriers  using  similar  vehicles,  it  la 
not  responsible  for  defects  not  dis- 
coverable on  such  examination,  al- 
though they  might  have  been  discov- 
ered In  the  manufacturing). 

[a]  Broken  axle. — Where  a  pas- 
senger was  injured  by  the  breaking 
of  an  axle  on  a  foreign  car  being 
transported  as  part  of  a  train,  due 
to  a  sand  hole  In  an  axle,  and  there 
were  tests  known  to  car  builders  and 
Iron  molders  by  which  such  defects 
might  be  discovered  before  the  ma- 
terials were  incorporated  into  the 
car.  the  manufacturer's  negligent 
failure  to  make  such  tests  would  be 
imputed  to  the  transporting  carrier, 
under  the  rule  that  the  carrier  Is 
liable  for  all  defects  In  his  vehicle 
existing  at  the  time  of  construction, 
as  well  as  those  which  may  exist 
afterward  and  may  be  discovered  on 
investigation.  Morgan  v.  Chesa- 
peake, etc..  R.  Co..  106  SW  961,  32 
li^L  830.  15  LRANS  790. 

36.  Treadwell  v.  Whittler,  80  Cal. 
574,  22  P  266.  13  AmSR  176.  5  LRA 
498;  Caldwell  v.  New  Jersey  Steam- 
boat Co.,  47  N.  Y.  282:  Meier  v.  Penn- 
sylvania R.  Co.,  64  Pa.  226,  8  AmR 
581. 

Se.  Pershing  v.  Chicago,  etc.,  R. 
Co.,  71  Iowa  661,  32  NW  488;  Balti- 
more, etc.,  R.  Co.  V.  Worthlngton.  21 
Md.  275,  83  AmD  578:  Olds  v.  New 
York,  etc.,  R.  Co.,  172  Mass.  73,  51 
NE  450;  Missouri,  etc.,  R.  Co.  v. 
Mitchell,  34  Tex.  Civ.  A.  39l4,  79  SW 
94.  See  generally  supra  SI  129K- 
1300. 

[a]  Flans  and  materlMA< — A  rail- 
road company  in  the  selection  of  its 
plana  and  materials  for  roadways 
and  bridges  must  use  the  degree  of 
care  exercised  by  the  most  skillfully 
and  carefully  managed  railroads  un- 
der like  circumstances.  Pershing  v. 
CThtcago,  etc.,  R.  Co.,  71  Iowa  661,  32 
NW  488. 

[bl  Tlis  natnrs  of  ttw  buslnasa 
mnst  IM  taken  Into  aooonnt  (1)  In 

determining  the  safety  and  suffl- 
ciency  of  the  matAinery  and  appU- 


ances  (Baltimore,  etc.,  R.  Co.  v. 
Worthlngton,  21  Md.  276,  83  AmD 
678);  (2)  and  therefore  a  railroad 
company  operating  freight  trains  on 
which  passengers  are  allowed  to  ride 
Is  not  required  to  equip  them  with 
safety  devices  such  as  are  usual  only 
to  passenger  trains  and  are  not  prac- 
ticable in  connection  with  freight 
trains  (Olds  t.  New  York,  etCy  R. 
Co.,  172  Mass.  73,  61  NE  460;  Hey- 
ward  V.  Boston,  etc.,  R.  Co.,  169 
Mass.  466,  48  NE  778). 

37.  U.  S.—- Randall  v.  Baltimore, 
etc.,  R.  CO.,  109  U.  3.  478,  3  SCt  322, 
27  L,  ed.  1003:  Osanne  v.  Illinois 
Cent.  R.  Co.,  ISl  Fed.  »00  [aff  167 
Fed.  1004  mem.  86  <X:A  678  mem]. 

Cal. — Valente  v.  Sierra  R,  Co.,  161 
Cal.  634,  91  P  481;  Treadwell  v.  Whit- 
tier,  80  Cal.  674,  22  P  266,  13  AmSR 
176,  6  LRA  498. 

Del.— Wallac*  v.  Wilmington,  etc., 
R.  Co.,  13  Del.  629,  18  A  818. 

Ga. — Alabama  Midland  R.  Co.  v. 
Guilford,  119  Ga.  628,  46  SB  656; 
Bartley  v.  Georgia  R.  Co.,  60  Ga.  182. 

HI.— North  Chicago  St.  R.  Co.  v. 
Wrixon.  51  111.  Ar807  taff  160  III. 
532.  37  NE  8961. 

Ind. — St.  Louis,  etc.,  R,  Co.  v.  Val- 
Mus,  66  Ind.  611. 

Ky. — ^Kentucky  Cent  R.  Co.  v. 
Thomas,  79  Ky.  160.  2  KyL  114. 

Md. — Baltimore,  etc..  R.  Co.  v. 
State,  29  Md.  252.  96  AmD  628. 

Mass. — Le  Barron  v.  East  Boston 
Perry  Co.,  11  Allen  312.  87  AmD  717; 
Warren  v.  Pltchburg  R.  Co.,  8  Allen 
227,  86  AmD  700. 

Miss. — Natche*.  etc.,  R,  Co,  v.  Mc- 
Neil. 61  Mlaa.  434. 

Mo. — Yerkes  v.  Keokuk  Northern 
Line  Packet  Co.,  7  Mo.  A.  266. 

N.  H. — Taylor  v.  Grand  Trunk  R, 
Co..  48  N.  H.  304.  2  AmR  229. 

N.  Y. — Caldwell  v.  New  Jersey 
Steamboat  Co..  47  N,  Y.  282;  Brown 
V.  New  York  Cent.  R  Co..  34  N.  Y. 
404:  Smith  v.  New  York,  etc.,  R.  Co.. 
19  k.  Y.  127.  76  AmD  306  [aff  13  N. 
Y.  Super.  227];  Bowen  v.  New  York 
Cent.  R.  Co.,  18  N.  Y.  408,  72  AmD 
529. 

N.  C— WItsell  V.  West  Asheville, 
etc.,  R.  Co..  120  N.  C.  667,  27  SE  125. 

Pa. — Meier  v.  Pennsylvania  R.  Co., 
64  Pa.  225,  3  AmR  681;  Prankford. 
etc..  Turnp.  Co.  v.  Philadelphia,  etc.. 
R.  Co.,  54  Pa.  345,  93  AmD  708;  Lack- 
awanna, etc.,  R.  Co.  V.  Doak,  62  Pa. 
379.  91  AmD  166. 

Tex. — International,  etc.,  R.  Co.  v. 
Halloren.  53  Tex.  46,  37  AmR  744: 
Texas  Midland  R.  Co.  v.  Jumper.  24 
Tex.  Civ.  A.  671.  60  SW  797. 

Eng. — Fremantle  v,  London,  etc., 
R.  Co..  10  C.  B.  N.  S.  89.  100  ECL  89, 
142  Reprint  383;  Pord  v.  London,  etc 
R.  Co..  2  F.  &  .F.  730;  Newberry  v. 
Bristol  Tramways,  etc.,  Co.,  107  L. 
T.  Rep.  N.  S.  801. 

[a]  SlsalLarge  of  duty, — (1)  A 
carrier  has  discharged  its  duty  in 
respect  to  Its  cars  and  trains  when 
It  has  supplied  the  best  Instrumen- 
talities that  a  highly  prudent  person 
would  have  supplied  in  the  same 
business  In  the  then  known  condition 
of  the  art  and  business.  Ozanne  v. 
Illinois  Cent.  R.  Co.,  151  Fed.  900 
[aff  157  Fed.  1004  mem.  85  CCA  678 
meml.  (2)  Carriers  who  employ 
steam  In  the  carriage  of  their  pas- 
sengers are  not  only  bound  to  use 
every  precaution,  skliL^pd  oar^-that 
foreBl4l»|lgit»0dnrp^^M>^<&tBO 
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efl^ient  may  be  used  ;^  but  the  mere  fact  that  those 
used  are  suoh  as  are  in  common  use^  irrespective  of 
their  safety  and  sufficiency,  is  not  enoi^,""  and 
the  fact  that  an  appliance  is  constructed  in  t^e  way 
that  such  appliances  are  usually  constructed  does 
not  relieve  the  carrier  of  n^ligence,  if  the  method 
of  construction  is  inherently  n^Ujgent^  or  dan- 
gerous.*^ A  carrier,  however,  is  not  required  to 
adopt  and  use  every  new  and  untried  machine  or 
appliance,  or  the  best  in  use,  but  which  is  not  in 
general  use;"  nor  is  it  required  to  adopt  machinery 


and  appliances  which  are  so  e^Knsive  as  to  make 
such  adoption  iminractical  for  the  carzyiiig  on  of 
its  business,^  although  the  mere  fact  that  the  adop- 
tion entails  additional  cost  wiU  not  relieve  the  car- 
rier from  the  duty  of  adopting  it** 

[$  1375]  6.  Oare  as  to  Track.^  A  railroad  or 
street  railroad  company  owes  a  duty  to  its  pas- 
set^r^of  exercising  the  highest  degree  of  care  and 
foresight  to  construot  and  maintain  in  a  safe  and 
adequate  condition  its  roadbed  and  track,^  includ- 
ing the  provision  of  sound  and  adequate  rails,*'^ 


exercise  the  same  care  and  foresight 
In  ascertainlns  and  adopting  new 
Improvements  to  secure  additional 
protection;  If  a  defect  exists  whfcii 
can  be  avoided  or  remedied  by  arty 
means  which  science  has  furnished 
or  disclosed.  It  is  the  duty  of  the 
carrier  to  employ  such  means,  al- 
though not  erenerally  used  by  the 
manufacturers.  Caldwell  v.  New 
Jersey  Steamboat  Co.,  47  N.  T.  282. 

38.  Mass. — Adducl  v.  Boston  El. 
R.  Co..  215  Mass.  336.  102  NB  31fi, 
45  LRANS  »«9;  Buckland  v.  New 
York,  etc.,  R.  Co.,  ISl  Mass.  3,  62  NE 
965. 

Mich. — Crowe  v.  Michigan  Cent.  R. 
Co.,  142  Mich.  692.  106  NW  385. 

Mo. — Holt  V.  Southwest  Missouri 
Electric  R.  Co..  84  Mo.  A.  443. 

N.  Y-— Froblsher  v.  Fifth  Ave. 
Transp.  Co.,  151  N.  Y.  431,  46  NE 
839;  Smith  V.  Kingston  City  R.  Co^ 
65  App.  DIv.  143,  67  NTS  185  [art 
169  N.  Y.  616  mera,  62  NB  1100 
mem];  Hegeman  v.  Western  R.  Corp^ 
16  Barb.  S6S  [aff  IS  N.  T.  »,  64  AmD 
517]. 

Wis. — Merton  v.  Michigan  Cent,  R. 
Co..  150  Wis.  640.  137  NW  767. 

[a]  Ulnatratlcms. — (1)  A  carrier 
is  not  guilty  of  negligence  In  using 
open  cars  which  have  wheel  guards 
on  the  running  board,  where  It  does 
not  appear  that  It  is  feasible  to  dis- 
pense with  such  wheel  guards,  and 
it  Is  shown  that  they  have  been  in 
common  use  for  a  number  of  years 
without  accidents.  Adduci  v.  Boston 
Bl.  R.  Co.,  215  Mass.  336,  102  NE 

316.  4S  LRANS  969.  (2)  A  carrier 
is  not  negligent  In  the  matter  of  the 
plunger  on  Its  car  on  which  a  pas- 
senger caught  her  dress,  where  It 
was  on  the  car  when  obtained  from 
the  best  builder,  and  was  in  the  same 
condition,  except  as  improved  by  the 
carrier,  and  It  does  not  appear  that 
aiiy  safer  appliance  is  In  use  or  can 
be  procured  in  the  market.  Smith 
v.  Kingston  City  R,  Co.,  55  App.  DIv. 
143,  67  NYS  185  [aff  f69  N,  Y.  616 
mem.  62  KE  1100  mem]. 

[b  j  A  atup  oa.  an  omnllnui  with  an 
open  Instead  of  a  closed  back  is  not 
such  a  defect  as  to  render  a  carrier 
liable  for  negligence  In  case  of  in- 
jury to  a  passenger,  where  both  kinds 
of  step  are  in  general  use,  and  each 
may  have  Its  advantage  and  disad- 
vantage, and  where  no  similar  acci- 
dent has  occurred  before  by  the  use 
of  the  open  back  step.  Froblsher  v. 
Fifth  Ave.  Transp.  Co.,  161  N.  Y.  431, 
45  NE  839  [rev  81  Hun  644.  30  NYS 
10991. 

39.  Illinois  Cent.  R.  Co.  v.  O'Con- 
nell.  160  111.  636,  43  NE  704;  Union 
Pac.  R.  Co.  V.  Hand.  7  Kan.  380; 
Dougherty  v.  Kansas  City,  etc..  Rapid 
Transit  R.  Co.,  128  Mo.  S3.  30  SW 

317.  49  AmSR  636;  Lee  v.  Knapp,  66 
Mo.  A.  390. 

40.  Creason  v.  St„  Louis,  etc.,  R. 
Co..  149  Mo.  A.  223.  130  SW  445. 

U.  Paine  v.  Geneva,  etc..  Tract. 
Co.,  115  App.  niv.  729.  101  NTS  204. 

43.  Ala.— Louisville,  etc.,  R.  Co. 
V.  Jones.  83  Ala.  376,  3  S  902. 

Cal. — Valenle  v.  Sierra  R.  Co..  151 
Cal.  534,  9t  P  481. 

Ga. — Alabama  Midland  R.  Co.  v. 
Guilford,  119  Ga.  523,  46  SE  656. 

Masf:. — Le  Barron  v.  East  Boston 
Perry  Co.,  11  Allen  312.  87  AmD  717. 

N.  H. — Tnvlor  v.  Grand  Trunk  R. 
Co,.  48  N.  H.  804.  2  AmR  229. 

N.  J. — Klngsley  v.  Delaware,  etc.. 
R.  Co..  81  N.  J.  L.  536.  80  A  827.  36 


LRANS  338. 

N.  C. — Witsell  V.  West  Aaheville, 
etc.,  R.  Co.,  120  N,  C.  657,  27  SE  125. 

Tex. — Missouri,  etc.,  R.  Co.  v. 
Mitchell.  34  Tex.  Civ.  A.  394,  79  SW 
94. 

Wis. — Merton  v.  Michigan  Cent. 
R.  Co.,  160  Wis.  540,  187  NW  767. 

[a]  XUnstratltnui. — (1)  Where 
plaintiff  In  alighting  from  a  railroad 
car  missed  her  footing  and  fell  be- 
tween the  car  step  and  the  platform 
and  was  Injured,  evidence  that  other 
railroads  constructed  car  steps  and 
platforms  of  a  different  type,  with- 
out proof  of  the  existence  of  a 
standard  type,  is  insutnclent  to 
charge  defendant  with  negligence. 
Klngsley  V.  Delaware,  etc.,  R.  Co.,  81 
N.  J.  L.  536.  80  A  327.  35  LRANS  338. 
(2)  A  carrier  Is  not  negligent  be- 
cause a  door  of  a  toilet  room  on  a 
car,  which  closes  on  the  hand  of  a 
passenger,  where  he  has  thrust  it 
to  prevent  falling  after  losing  his 
balance,  is  not  supplied  with  a  door 
check,  so  that  It  will  close  auto- 
matically, since  carriers  do  not  ordi- 
narily equip  such  doors  with  such 
checks,  and  the  door  Is  a  customary 
appliance  in  good  repair  and  not  ob- 
viously dangerous  and  is  being  used 
in  a  usual  and  customary  manner. 
Merton  v.  Michigan  Cent.  R.  Co.,  160 
Wis.  540,  137  NW  767. 

43.  Arkansas  Midland  R,  Co.  v. 
Canman,  62  Ark.  617,  13  SW  280: 
Kentucky  Cent.  R,  Co.  v.  Thomas,  79 
Ky.  160,  2  KyL  114. 

44.  Pittsburg,  etc.,  R.  Co.  v. 
Thompson,  66  111.  138;  Cameron  v. 
Lewlston,  etc.,  St.  R.  Co..  103  Me, 
482,  70  A  534.  126  AmSR  316,  18 
LRANS  497. 

46.  See  also  generally  Railroads 
[33  Cyc  740,  774.  926];  Street  Rail- 
roads [36  Cyc  14971. 

l&spMtleB  of  mek  bm  supra 
S  1372. 

ObstmoUona  on  or  neu  traok  see 

infra  I  1376. 

46.  U.  S. — Louisiana,  etc.,  R.  Co. 
v.  Cnimpler.  122  Fed.  426,  69  CCA  51. 

Ala. — Louisville,  etc.,  R.  Co,  t. 
Sandlln,  126  Ala.  586,  28  S  40. 

Ark. —  Arkansas  Cent.  R.  Co.  v. 
Janson.  90  Ark.  494,  119  SW  648; 
Arkansas  Midland  R.  Co.  v.  Gridlth, 
63  Ark.  491.  39  SW  650. 

Cal. — Holloway  v.  Pasadena,  etc., 
R.  Co.,  130  Cal.  177.  62  P  478. 

Colo. — Colorado  Midland  R.  Co.  v. 
McGarry.  41  Colo.  398,  92  P  915. 

Del. — Braunsteln  v.  People's  R. 
Co.,  25  Del.  56,  78  A  609. 

Ga. — Macon  Cons.  SL  R.  Co,  v. 
Barnes.  113  Oa.  212.  38  SE  756. 

111. — Chicago,  etc.,  R.  Co.  v.  Lewis, 
145  111.  67-,  33  NE  960;  Peoria,  etc., 
R.  Co.  V.  Reynolds,  88  111,  418: 
Toledo,  etc.,  R.  Co.  v.  Apperson,  49 
111.  480:  West  Chicago  St.  R.  Co.  v. 
Stephens.  66  111.  A.  303. 

Ind. — Louisville,  etc..  R.  Co.  v. 
Miller,  141  Ind.  533.  37  NB  343; 
Citizens'  St.  R.  Co.  v.  Twiname,  111 
Ind.  587,  13  NE  55;  Pittsburgh,  etc., 
R.  Co.  V.  Williams,  74  Ind.  462. 

Kan. — Southern  Kansas  R.  Co.  v. 
Walsh.  45  Kan.  653,  26  P  45. 

Ky.— Ohio  Valley  R.  Oo.  v.  Wat- 
son. 93  Ky.  654,  21  SW  244.  14  KyL 
611.  10  AmPR  211,  19  LRA  310. 

Ma. — LIbhy  v.  Maine  Cent.  R.  Co., 
85  Me.  34,  2G  A  943,  20  LRA  812. 

Mass. — Oalligan  v.  Old  Colony  St. 
R.  Co..  182  Mass.  211,  65  NE  48: 
Valentine  v.  Middlesex  R.  Co.,  137 
Mass.  28. 


Mo. — Furnish  v.  Missouri  Pac  H. 
Co..  102  Mo.  438,  13  SW  1044,  22 
AmSR  781. 

Nev. — Sherman  v.  Southern  Pac. 
Co.,  S3  Nev.  385,  111  P  416.  115  P  909. 
AnnCaal914A  287. 

N.  H. — Taylor  v.  Grand  Trunk  R. 
Co.,  48  N.  H.  304,  2  AmR  229. 

N.  Y. — Matteson  v.  New  York  Cent. 
R.  Co.,  35  N.  Y.  487,  91  AmD  67; 
Lynch  v.  New  York,  etc..  R.  Co..  S 
App.  DIv.  458,  40  NYS  776:  Daub  v. 
Yonkors  R.  Co.,  69  Hun  188.  2<  NTS 
268;  Reed  v.  New  Tortt  CeoL  R.  Co., 
56  Barb.  493  [r»v  on  other  around 
45  N.  Y.  6741. 

Pa. — McCaiTerty  v.  Pennsylvania 
R-  Co.,  193  Pa,  339.  44  A  435,  74 
AmSR  690;  O'Donnell  v.  Allegheny 
Valley  R.  Co.,  59  Pa.  239,  98  AmD 
336. 

R~  I. — Staples  v.  Rhode  Island 
Suburban  R,  Co.,  67  A  431. 

S.  C. — Cain  V.  Atlantic  Coast  Une 
R.  Co.,  74  S.  C.  89.  64  SE  244. 

Tenn.— Ulinofs  Cent.  R.  Co.  v. 
Kuhn,  107  Tenn.  106,  64  SW  202; 
Nashville,  etc.,  R.  Co.  v.  Johnson, 
15  Lea  677. 

Tex. — Gulf,  etc,  R.  Co.  v.  Ri)1e- 
brew,  20  SW  182;  Texas,  etc,  R.  Co, 
V.  Hardin,  62  Tex.  367. 

Va. — Virginia  Cent.  R.  Co.  t. 
Sanger,  16  Gratt.  {66  Va.)280. 

Eng. — Great  western  IL  Co.  v. 
Pawcett.  1  Moore  P.  C.  N.  8.  IM,  15 
Reprint  640. 

Ont. — Graham  v.  Great  Western  R 
Co.,  41  U,  C.  Q.  B.  324. 

[a]  Setfrs*  of  oar*  »%ntr*4^ 
The  keeping  of  railroad  tracks  In 
such  a  condition  that  the  trains  can 
be  operated  over  them  In  the  usual 
and  customary  way  in  which  the 
same  are  operated  is  not  the  test  of 
the  degree  of  care  required  of  the 
railroad,  but  It  is  bound  to  the  high- 
est degree  of  care  in  keeping  its 
tracks  In  condition  for  the  opera- 
tion of  lis  trains.  8t  Iiouis,  etc, 
R.  Co.  V.  Boyer,  44  Tax.  Civ.  A.  311, 
97  SW  1070. 

[b]  2>8ralInMiit  117  aefeotlve  tz«ek. 
— A.  railroad  company  will  be  liable 
for  injuries  to  a  passenger,  which 
result  from  a  derailment  of  the  car 
in  consequence  of  the  giving  way 
of  rotten  and  unsafe  ties  In  the  road- 
way, if  such  defect  In  the  roadway 
could  have  been  discovered  by  a 
proper  discharge  of  defendant's 
duties  of  inspection  in  time  to  avert 
the  calamity.  Furnish  v.  Missouri 
Pac.  R.  Co..  102  Mo.  438,  13  SW  1044. 
22  AmSR  781. 

[c]  Platform  alonff  riVlLt  of  war. 
— It  Is  not  the  duty  or  a  railroad 
company,  for  a  failure  to  perform 
which  negligence  can  be  imputed,  to 
construct  and  maintain  along  its 
entire  right  of  way  adjacent  to  the 
rails  of  its  track  a  platform  so  con- 
trived that  a  person  accidentally  fall- 
ing from  its  train  can  suffer  no  In- 
Jury  by  being  struck  or  run  over  by 
the  train.  Gnrneau  v.  Illinois  Cent. 
R.  Co..  109  111.  A.  169. 

47.  U.  S. — Vicksburg.  etc.,  R.  Co. 
V.  Putnam.  118  U.  3.  645,  7  SCt  1, 
30  L.  cd.  257;  Newman  v.  Alabama 
Great  Southern  R.  Co.,  38  Fed.  819. 

Ark. — George  v.  St.  Louis,  etc.,  R. 
Co..  34  Ark.  613. 

Dak. — Pattee  v.  Chicago,  etc.,  R. 
Co.,  5  Dak.  267,  38  NW  486, 

Fla. — Florida  R.,  etc..  Co.  v. 
Webster.  25  Fla.  394.  6  S  714. 

HI. — Peoria,  etc..  R,  Co.  v.  Rey- 
nolds. 88  III.  418;  Toledo,  etc.  R.  Co. 
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properly  fastened.**  The  carrier  must  exercise  the 
highest  d^ree  of  care  to  construct  and  maintain, 
safe  and  adequate  trestles,  bridges,^  and  culverts,'*' 
and  proper  and  eflicient  switches.*^^ 

Landslides.  If  the  track  is  so  constructed  as  to 
subject  trains  passing  thereon  to  danger  from  land- 
slides wliich  might  have  been  provided  against,  the 
company  will  be  liable  for  injuries  resulting  from 
8uch  dangerous  condition. 

Number  of  tracks  required.  While  it  would  be 
safer  for  all  railroads  to  have  two  tracks  and  run 
all  trains  going  in  the  same  direction  over  the  same 


track,  this  does  not  necessarily  make  it  the  duty  of 
all  railroads  to  have  double  tracks.  The  business 
of  a  road  may,  however,  render  it  unsafe  to  use  a 
single  track,  and  necessary  to  the  safety  of  the  pas- 
sengers to  use  a  double  one.^ 

1376]  6.  Obstruction  on  or  near  Track;  Dan- 
gers from  Animals.  A  railroad  or  street  railroad 
company  must  exercise  a  high  degree  of  care  so  to 
construct  and  maintain  its  track  that  there  will 
be  no  obstructions  on  or  near  the  track  which  may 
imperil  the  safety  of  passengers  on  its  cars.^  So, 
the  carrier  will  be  liable  for  injuries  resulting  from 


V.  Apperson,  49  111.  480. 

Ind. — Cleveland,  etc.,  R.  Co.  v. 
Newell,  104  Ind.  264.  S  NE  836,  54 
AmR  312:  Cleveland,  etc,  R.  Co.  v. 
Newell.  7S  Ind.  S42;  Michigan  South- 
em.  etc.,  R.  Co.  V.  Ijants,  29  Ind. 
628. 

Iowa. — PerBhing  v.  Chicago,  etc., 
R.  Co..  71  Iowa  561,  32  NW  488. 

Md. — Western  Maryland  R.  Co.  v. 
Shivers,  101  Md.  391,  61  A  618. 

N.  H. — Taylor  v.  Grand  Trunk  R. 
Co..  48  N.  H.  304.  2  AmR  229.  . 

N.  T. — Reed  v.  New  York  Cent.  R. 
Co.,  56  Barb.  493  [rev  on  other 
grounds  45  N.  Y,  6741;  Brignoli  v, 
Chicago,  etc.,  R.  Co.,  i  Daly  182. 

Eng. — Pym  v.  Great  Northern  R. 
Co..  2  F.  &  F.  619. 

[a]  The  faUnre  of  a  railroad  track 
waUtev  to  aiscover  a  break  In  a  raU 
is  negligence  as  respects  a  passenger 
on  a  car  Bubsequetitly  derailed  at 
the  break,  regardless  of  the  condition 
of  the  tracK  prior  to  the  break. 
Western  Maryland  H.  Co.  v.  Shivers, 
101  Md.  391,  61  A  618. 

Broken  nul  from  eKtreue  weather 
oondlttoni  see  supra  {  1335. 

48.  Florida  R.,  etc.,  Co.  v.  Web- 
ster, 25  Fla.  394,  6  S  714:  Chicago, 
etc.,  R.  Co.  v.  Lewis,  146  111.  67,  S3 
VSE  960;  Toledo,  etc.,  R.  Co.  v.  Ap- 
person, 49  111.  480;  Southern  Kansas 
R.  Co.  V.  Walsh,  45  Kan.  653,  26  P 
46;  Reed  v.  New  York,  etc.,  R,  Co., 
S6  Barb.  (N.  Y.)  493  [rev  od  other 
grounds  45  N.  Y.  574]. 

*».  Cal. — Jamison  v.  San  Joai, 
etc.,  R.  Co.,  66  Cal.  593. 

Colo. — Kansas  Pac.  R.  Co.  v.  Mil- 
ler, 2  Colo.  442,  20  AmR  246. 

111. — Toledo,  etc,  R.  Co.  v.  Con- 
roy,  68  III.  660. 

Ind. — Louisville,  etc..  R.  Co,  v. 
Snyder,  117  Ind.  436,  20  NB  284,  10 
AmSR  60,  3  LRA  434;  Louisville,  etc., 
R.  Co.  V.  Thompson,  107  Ind.  442.  8 
NH  18,  9  NE  857,  67  AmR  120;  Bed- 
ford, etc.,  R.  Co.  V.  Rainbolt.  99 
Ind.  651. 

Iowa. — Pershing  v.  Chicago,  etc.. 
R.  Co.,  71  Iowa  661,  82  NW  488: 
Locke  v.  Sioux  City,  etc.,  R,  Co..  46 
Iowa  109. 

Kan. — Union  Pac.  R.  Co.  v-  Hand,  7 
Kan.  3bO. 

La. — Jackson  v.  Natchez,  etc.,  R. 
Co.,  114  La.  981,  38  S  701,  108  AmSR 
366.  70  LRA  294. 

N.  Y. — Oliver  v.  New  York,  etc,  R. 
Co.,  1  Edm.  Sel.  Cas.  689. 

S.  C. — NlqkleB  v.  Seaboard  Air  Line 
R.  Co.,  74  S.  C.  102.  64  SE  265. 

Tex. — Dallas,  etc.,  R.  Co.  v, 
Splcker,  61  Tex.  427,  48  AmR  297. 

Va. — Baltimore,  etc.,  R.  Co,  v. 
Noell.  32  Gratt.  (73  Va.)  394. 

Eng. — Grote  v.  Chester,  etc.,  R. 
Co,,  2  Bxch.  251,  154  Reprint  485. 

[a}  OolliQM  of  taldir*. — A  rail- 
road company  Is  not  liable  for  injury 
to  a  passenger  from  the  collapse  of 
a  bridge  where  the  bridge  was  as 
safe  as  the  highest  degree  of  prac- 
tical care  could  make  a  bridge  of 
that  class,  and  where,  to  tho  fullest 
extent  which  the  highest  deKree  of 
care  could  suggest,  such  bridge  was 
Inspected  for  discovering  defects, 
ana,  in  case  the  defect  was  latent, 
the  materials  were  thoroughly  tested 
before  being  put  In  position.  Jack- 
son T.  Natchez,  etc.,  R.  Co.,  114  La. 
981,  38  8  701,  108  AmSR  366,  7Q  LRA 
294. 

[b]  Vtata  1irldg«  u«a  fer  euwUr. 
— State  bridge,  the  plans  of  which 


are  approved  and  its  construction 
thereunder  supervised  by  state  ,oill- 
cers,  which  forms  part  of  a  highway 
and  is  used  by  a  street  railroad  com- 
pany with  the  consent  or  license  of 
the  state,  but  over  which  It  has  no 
control.  Is  not  such  an  appliance  of 
the  company  by  adoption  as  will  ren- 
der it  liable  for  an  Injury  to  one  of 
Its  passengers  caused  by  a  defect  In 
a  device  for  raising  and  lowering  the 
bridge,  which,  although  discoverable 
in  the  manufacture,  is  not  apparent 
on  ordinary  observation.  Birmlng- 
hanr.'  v.  Rochester  City,  etc,  R.  Co,. 
137  N.  Y.  13.  32  NE  996,  18  LRA  764 
[overr  59  Hun  583]. 

[c]  Srldge  owned  by  mnnlolpallty. 
— A  traction  company  which  under- 
takes to  pass  over  a  bridge  owned  by 
a  municipality  without  seeing  to  its 
safety  Is  liable  to  Its  passengers  for 
injuries  resulting  to  them  through 
the  insuflSciency  of  the  bridge  uued 
to  sustain  the  weight  of  the  cars  of 
such  company.  EHgln,  etc.,  Tract, 
Co.  V.  Hench,  132  111.  A.  635. 

50.  Mass. — Sawin  v.  Connecticut 
Valley  St  R.  Co..  213  Mass.  103,  69 
NE  952.  43  LRANS  72  and  note. 

Pa. — Philadelphia,  etc.,  R.  Co.  v. 
Anderson,  94  Pa.  351. 

Tenn. — Illinois  Cent.  R.  Co.  v, 
Kuhn,  107  Tenn.  106,  64  SW  202. 

Tex. — Bonner  v.  Mayfleld,  82  Tex. 
234,  18  SW  306. 

Eng.— Withers  v.  North  Kent  R. 
Co..  3  H.  &  N.  969. 

[a]  ITnqjmal  rainfall. — A  carrier 
Is  not  liable  to  a  passenger  for  an 
Injury  resulting  from  its  failure  to 
provide  a  culvert  sufficient  to  with- 
stand an  unprecedented  rainfall.  Illi- 
nois Cent  R.  Co.  v.  Kuhn,  107  Tenn. 
106,  64  SW  201.  See  also  supra 
i  1336. 

[b]  Waaliont  of  onlvert  resulting 
from  breakinfl'  of  adjacent  dam. — 

The  fact  that  a  culvert  would  not 
have  given  way  but  for  the  breaking 
of  a  dam  on  adjoining  property  over 
which  the  company  had  no  control 
will  not  prevent  recovery  If  the  neg- 
ligent manner  in  which  the  culvert 
was  constructed  contributed  to  the 
injury.  Bonner  v.  Mayfleld,  82  Tex. 
234.  18  SW  305. 

ei.  111. — Peoria,  etc.,  R.  Co.  v. 
Lane,  83  111.  448. 

Md. — Baltimore,  etc.,  R,  Co.  v, 
Worthington,  21  Md.  275,  83  AmB 
578. 

Mass. — Caswell  v.  Boston,  etc.,  R. 
Corp.,  98  Mass.  194,  93  AmD  161; 
McElroy  v,  Nashua,  etc.,  R.  Corp.,  4 
Cush.  400,  60  AmD  794. 

N.  Y.— Smith  v.  New  York,  etc.  R. 
Co.,  19  N.  Y.  127,  75  AmD  305;  Stod- 
der  V.  New  York,  etc..  R.  Co..  60  Hun 
221.  2  NYS  780  [aff  121  N.  Y.  655 
mem,  24  NE  1092  m-em]. 

Pa, — New  York,  etc,  R.  Co.  v. 
Dougherty,  11  WklyNC  437. 

53.  U.  S. — Gleeson  v.  Virginia 
Midland  R.  Co.,  140  U.  S.  486.  11  8Ct 
859,  36  L.  ed.  468. 

Colo. — Kansas  Pac.  R.  Co.  v.  Lun- 
dln.  3  Colo.  94. 

N.  T, — Hanley  v.  Harlem  R.  Co..  1 
Edm.  Sel.  Can.  359. 

Pa. — Philadelphia,  etc.,  R.  Co.  v. 
Anderson,  94  Pa,  361.  39  AmR  787. 

Tex. — International.  «tc.,  R.  Co. 
Halloren,  68  Tex.  4«,  87  AmR  741  and 
note. 

Ta]  ae«d  on  amlwBkBunt  or  hiU- 
■Ue.— Where  a  carrier  builds  its 
road  on  an  embankment  or  a  hillside. 


It  must  take  necessary  precaution,  by 
either  widening  the  crown  of  the 
road  or  erecting  walls  or  other  safe- 
guards,  to  prevent  its  cars  being 

ftrecipitated  down  the  declivity.  Han- 
ey  V.  Harlem  R.  Co.,  1  Edm.  Sel,  Gas. 
(N.  Y.)  359. 

53.  Arkansas  Midland  R.  Co.  T. 
Canman,  52  Ark.  517,  13  SW  280. 

54.  Conn. — Hesse  v.  Merlden,  etc., 
Tramway  Co.,  76  Conn.  671,  54  A  299, 

Del.— Eaton  v.  Wilmington  City  R, 
Co.,  24  Del.  435.  75  A  369. 

D.  G. — Weaver  v,  Baltimore,  etc., 
R.  Co.,  S  App.  486. 

Ga. — Salmon  v.  City  Electric  R. 
Co.,  124  Ga.  1056,  53  S£  576  [afl  1 
Ga.  A,  491,  67  SE  926]. 

111.— North  Chicago  St.  R.  Co.  v. 
Williams,  140  111.  275,  29  NE  672. 

La. — Kird  v.  New  Orleans,  etc,  R. 
Co.,  109  La.  526,  33  S  587,  94  AmSR 
462,  60  LRA  727;  Klrd  v.  New  Or- 
leans, etc.,  R.  Co.,  lOB  La.  226,  29  S 
729. 

Me. — Cameron  v.  Lewlston,  etc.,  St 
R.  Co.,  103  Me.  482,  70  A  634,  125  Am 
SR  316,  18  LRANS  497. 

Md. — Baltimore,  etc..  Tump.  Road 
V.  Leonbardt,  66  Md.  70,  E  A  816,  69 
AmR  156. 

Mass. — Tyrrell  v.  Kaatem  R.  Co., 
Ill  Mass.  646. 

Mich, — Dickinson  v.  Port  Huron, 
etc.,  R.  Co.,  53  Mich.  43,  18  NW  553. 

Miss. — Bridges  v.  Jackson  Electric 
R.,  etc,  Co.,  86  Miss.  684,  38  S  788, 
4  AnnCas  662. 

Mo. — Gardner  v.  Metropolitan  St 
R.  Co.,  223  Mo.  889,  122  SW  1068,  18 
AnnCas  1166;  Seymour  v.  Citizens'  R. 
Co.,  114  Mo.  266,  21  SW  789. 

N.  Y. — Francis  v.  New  York  Steam 
Co.,  114  N.  Y.  380,  21  NE  98S. 

Or. — Anderson  v.  City,  etc.,  B.  Co., 
42  Or.  505,  71  P  669. 

Tex. — Chicago,  etc.,  R.  Co.  v.  Shan- 
non, 50  Tex.  civ.  A.  194,  111  BW  1060 
(freight  on  platform). 

W.  Va,— ^rrlco  v.  West  Virginia 
Cent.,  etc..  R.  Co..  39  W.  Va.  86,  19 
SE  571.  24  LRA  60. 

Ont — Simpson  v.  Toronto,  etc.,  R. 
Co.,  16  Ont.  L.  R.  81,  11  OntWR  297, 
10  OntWR  33. 

[a]  It  la  tlie  absolute  duty  of  a 
carrier  to  keep  its  track  free  from 
dangerous  obstructions  of  every  sort, 
so  that  its  cars  may  pass  safely; 
and.  If  a  passenger  Is  Injured  by  rea- 
son of  any  such  obstruction  along 
the  line  of  Its  road,  the  burden  Is  on 
it  to  prove  that  the  accident  was  the 
result  of  plaintiff's  own  negllKence, 
or  that  the  most  thorough  and  per- 
fect diligence  could  not  have  fore- 
seen and  prevented  the  injury.  Car- 
rlco  V.  west  Virginia  Cent.,  etc.,  R. 
Co..  39  W.  Va.  86,  19  SE  671,  24  LRA 
50. 

[b]  It  establishes  a  safer  rule  of 

law  to  require  a  street  railroad  to 
exercise  a  degree  of  care  sufficient 
for  the  protection  of  Its  passengers 
with  respect  to  poles  and  other  ob- 
stacles aton^  Its  right  of  way  when 
such  protection  Involves  only  a  ques- 
tion of  pecuniary  outlay  than  to  hold 
that  such  railroad  may  be  permitted, 
for  the  mere  purpose  of  saving  ex- 
pand! ture,  to  continue  a  strurtnre 
which  Is  calculated  sooner  or  later 
to  result  In  the  Injury  or  death  of  a 
passenger.  Cameron  v.  Lewlston, 
etc.,  St  R.  Co.,  103  Me.  48Z.  70  A  534, 
126  AmSR  31B,  18  LRANS  497. 

rc]_  niwrtxatUms^of  nmgOmno: — 
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temporary  obstructions  on  or  near  the  track,  which 
are  there  by  the  negligence  of  the  carrier." 

Frosdmi^  of  parallel  tracks.  To  construct  par- 
allel tracks  so  close  together  that  a  passenger  on  a 
car  on  one  track  may  be  injured  by  a  passing  car 
on  the  other  track  may  oonstitute  negligence;" 
and  it  has  been  held  tliat  the  carrier  may  be  held 
responsible,  although  the  tracks  are  so  located  under 
municipal  direction,  if  the  narrow  clearance  is 
caused  by  the  company's  putting  on  wider  cars  after 
the  tracks  arc  located." 

Danger  from  animala.  The  duty  to  provide 
against  obstructions  involves  care  to  keep  animals 
oS  the  tra^k."  Althoti^h  a  railroad  company  is 
under  no  obligation  at  common  law  to  owners  or 
occupants  of  the  adjacent  Ifmd  to  maintain  fences 

to  street  car  tracks  as  to  endanirer 
passengerB,  warning  must  be  given, 
and  the  fact  that  such  fence  was  not 
erected  by  the  company  la  Immate- 
rial when  It  haa  notice  that  the  fence 
la  there.  Stuchly  v,  Chicago  City  R. 
Co.,  182  111.  A.  337.  (2)  Where  a  car- 
rier has  Its  freight  platform  so  con- 
structed that  the  elbow  of  a  passen- 

f:er  seated  Inside  a  passing  car,  reat- 
ng  on  the  alll  of  one  of  the  wlndowa 
ana  protruding  but  slightly,  la  struck 
by  the  freight  on  the  platform,  It 
constitutes  gross  negligence.  Kird 
V.  New  Orleans,  etc.,  R.  Co.,  109  La. 
625,  33  S  587,  94  AmSR  462,  60  LRA 
727.  (3)  If  a  cross  beam  on  a  pole 
carrying  cross  wires  to  support  the 
trolley  wire  has  been  placed  nearer 
to  the  track  than  a  very  careful  per- 
son would  have  permitted  under  like 
circumstances,  and  the  company 
knew  of  such  condition,  or  by  the 
exercise  of  such  high  degree  of  care 
might  have  known  ft  In  time  to  have 
remedied  It,  and  prevented  Injury  to 
a  passenger  therefrom,  and  failed  so 
to  do.  It  would  be  liable.  Gardner  v. 
Metropolitan  St.  R.  Co.,  223  Mo.  889, 
122  SW  1068.  18  AnnCas  1166. 

[d]  Wliat  does  not  sliow  a*gU- 
gmuw. — (1)  The  mere  fact  that  a 
passenger  is  injured  by  coming  In 
contact  with  an  obstruction  does  not 
show  negligence  of  the  carrier  where 
he  Is  not  riding  In  such  place  or  in 
such  manner  as  passengers  are  rea- 
sonably expected  to  ride.  Weaver 
V.  Baltimore,  etc.,  R.  Co.,  8  App. 
(D.  C.)  436;  Murphy  v.  Ninth  Ave.  R. 
Co..  6  Misc.  298,  2S  NYS  783  [aft  149 
N.  Y.  609  mem.  44  NE  1126  mem]. 
(2)  The  more  fact  of  injuries  to  a 
passenger,  while  standing  on  the 
running  board  of  a  car,  through  be- 
tnar  struck  by  a  trolley  post  at  the 
side  of  the  track,  and  that  the  post 
was  slightly  nearer  the  track  than 
two  other  posts  just  on  each  side  of 
It,  does  not  tend  to  prove  that  the 
post  In  question  was  dangerously 
near  the  track,  nor  does  Tt  show 
groBB  negligence  on   the  company's 

Srt,  the  other  posts  appearing  to 
ve  been  further  from  the  track 
than  was  necessary.  Bridges  v. 
Jackson  Electric  R.,  etc.,  Co.,  86 
Hiss.  584,  38  S  788,  4  AnnCas  662. 

AToldMM*  of  txdllsloii  wltb.  anl- 
maiB,  Tslilel**,  or  otiisr  otistaolM  on 
or  MM  tracks  see  Infra  I  1386- 

Oontzllmtory  n^Uffsne*  see  Infra 
9  1610. 

6E.  U.  8.— Union  Pac  R.  Co.  v. 
Harris,  168  U.  S.  326,  16  SCt  843,  39 
Li.  ed.  1003;  Parlow  v.  Kelly,  108  U. 
S.  288,  2  SCt  656,  27  U  ed.  726. 

Colo.— Denver,  etc..  R.  Co.  v.  An- 
drews. 11  Colo.  A.  204,  63  P  618. 

Del. — ISaton  v.  Wllmlnjrton  City  R. 
Co..  24  Del.  436,  75  A  369. 

Ga. — Alabama  Midland  B,  Co.  v, 
Guilford.  114  Ga.  627,  40  SK  794. 

La. — Clerc  v.  Morgan's  Louisiana, 
etc.,  R..  etc..  Co..  107  La.  370,  31  S 
886.  90  AmSR  319- 

Mass. — Oalligan  v.  Old  Colony  St. 
R.  Co.,  182  Mass.  211.  65  NE  48. 

Mo. — Rice  V.  Chicago,  Ptc,  R.  Co.. 
163  Mo.  A.  35,  40,  181  SW  374  [cit 
Cyc]. 


sufficient  to  keep  animals  off  its  trai^,^  yet  it  is 
bound  to  use  all  reasonable  care  to  prevent  ^eir 
straying  on  it,  and  thereby  endangering  passengers; 
and,  if  the  want  of  a  proper  fence  makes  the  road 
unsafe,  and  an  accident  happens  to  a  passenger  in 
consequence,  the  company  will  be  liable and  this 
is  particularly  true  where  the  company  is  required 
hy  law  to  fence  its  track.'* 

[$  1377]  7.  Safe  Oars  or  Other  VehiclM  a.  In 
QmiaiaV  The  duty  of  a  carrier,  such  as  a  rail- 
road or  street  railroad  company,  involves  the  exer- 
cise of  tiie  highest  care  in  fum^ing  cars  which  are 
safe  and  provided  with  proper  appliances,  and  iii 
keeping  them  in  repair,  and,  if  through  a  failure 
to  exercise  such  care  a  passenger  sulEws  an  injury 
in  consequence  of  any  defect  or  unsafe  condition 


N.  Y. — Gray  v.  Rochester  City,  etc., 
R.  Co.,  61  Hun  212,  16  NYS  927; 
Herdt  V.  Rochester  City,  etc.,  R.  Co., 
20  NYS  346  [aft  142  N.  Y.  626  mem, 
37  NE  mem]. 

N.  C— Grant  v.  Raleigh,  etc.,  R. 
Co.,  108  N.  C.  462,  13  SE  209. 

Tenn. — Mexican  Cent.  R.  Co.  v. 
Laurlcella,  87  Tenn.  277,  28  SW  277, 
47  AmSR  103. 

Va. — ^Virginia  Cent.  R.  Co.  v.  San- 
ger, 15  Gratt.  (66  Va.)  230. 

Wash. — Walters  v.  Seattle  JL,  etc.. 
Co.,  48  Wash.  233,  98  P  419,  24  LRA 
NS  788 

[a]  Bsmoral  of  daairMrous  ob- 
strnotlon<— A  carrier  of  passengers 
must  look  out  for  and  rem'ove  such 
objects  along  and  adjacent  to  its 
roadway  as  may  threaten  the  safety 
of  Its  passengers,  and,  where  threat- 
ening objects  such  as  decayed  trees, 
stand  immediately  adjacent  to  the 
right  of  way  and  are  sufllclently 
menacing  to  evince  probable  danger. 
It  must  exercise  high  care  as  to  them, 
and  must  remove  them  when  it  can 
do  so  without  becoming  a  trespasser. 
Rice  V.  Chicago,  etc.,  R.  Co.,  153  Mo. 
A.  35,  131  SW  374. 

[b]  A  statnt*  authorizing  rail- 
roads to  enter  on  the  lands  of  any 
person  and  cut  down  standing  trees 
that  may  be  In  danger  of  falling  on 
the  tracks,  making  compensation 
therefor,  imposes  a  duty  on  a  rail- 
road, subject  to  the  statute  as  a  part 
of  Its  charter,  and  the  railroad  must 
look  out  for  and  remove  menacing 
trees  standing  adjacent  to  the  right 
of  way,  and,  for  Its  failure  so  to  do, 
it  must  respond  In  damages  for 
breach  of  duty.  Rice  v.  Chicago, 
etc.,  R.  Co.,  153  Mo.  A.  35,  131  SW 
374  (under  Rev.  St.  [1909]  S  3049). 

[c]  Snow  on  tr»ek. — The  use  of 
only  a  snowplow  which  had  u.sually 
been  sutflclent  to  clear  the  railroad 
track  in  case  of  storms  is  not  negli- 
gence, although,  by  sending  a  rotary 
ahead  of  the  train,  the  accident  occa- 
sioned by  a  snowsllde  might  have 
been  prevented.  Denver,  etc.,  R.  Co. 
V.  Andrews.  11  Colo.  A.  204.  63  P  618. 

[d]  leaves  on  traok.^ — In  deter- 
mining whether  it  was  negligent  for 
a  street  railroad  company  not  to  re- 
move leaves  on  the  track,  the  jury 
should  consider  the  nature  of  the  ob- 
struction, whether  it  was  necessary 
to  remove  it,  and  the  character  and 
extent  of  the  labor  required  so  to  do, 
keeping  in  view  the  degree  of  care 
required  by  the  company  In  main- 
taining Its  tracks.  Baton  t.  Wil- 
mington City  R.  Co.,  24  Del.  436,  75 
A  369. 

OpsratloiL  of  »trMt  ears  in  view  of 
temporary  obstructions  In  the  street 
on  or  near  the  track  see  infra  i  138B. 

56.  Georgetown,  etc.,  R.  Co.  v. 
Smith,  25  App.  (D.  C.)  2B9,  B  LRANS 
274;  LaBarge  v.  Union  Electric  Co., 
138  Iowa  691.  116  NW  81«,  19  LRANS 
213;  Smith  v.  St.  Louis  Transit  Co., 
120  Mo.  A.  328,  97  SW  218;  Gray  v. 
Rochester  City,  etc.,  R.  Co.,  61  Hun 
212,  15  NYS  927. 

[a]  To  lar  iMrallel  strset  railroad 
tncks  BO  olos*  together  that  the 
space  between  open  passenger  cars 


operated  thereon  is  very  narrow  is 
evidence  of  negligence.  La  Barge  v. 
Union  Electric  Co.,  138  Iowa  691,  116 
NW  816,  19  LRANS  213. 

[b]  A  vpMS  of  four  fset  IwtWMn 
th*  umw  nOls  of  a  OonUs-tnutk 
street  car  line  .cannot  be  said,  as 
matter  of  law,  to  be  so  small  as  to 
be  dangerous  to  passengers  on  the 
cars,  where  such  space  of  four  feet 
Is  the  minimum  distance  authorized 
by  law.  Harbison  v.  Metropolitan  R 
Co..  9  App.  (D.  C.)  60. 

67.  JacksonTille  Electric  Co.  v. 
Dillon,  67  Fla.  114,  64  S  669. 

58.  Lackawanna,  etc.,  R.  Co.  v. 
Chenewith,  62  Pa.  382,  91  AmD  168. 

69.  See  Railroads  [83  Cyc  311. 
1170]. 

80,  111. — Chicago,  etc.,  R  Co.  v. 
McAra,  62  111.  296. 

Ind. — Louisville,  etc.,  R.  Co.  v. 
Hendricks,  128  Ind.  462,  28  KE  58. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Rttter,  2  KyL  386. 

Pa. — Lackawanna,  etc.,  R  Co.  v, 
Chenewith,  62  Pa.  382,  91  AmD  168; 
Sullivan  v.  Philadelphia,  etc.,  R.  Co-, 
30  Pa.  234,  72  AmD  698. 

Tex. — Eames  v.  Texas,  etc,  R  Co.. 
63  Tex.  660;  International,  etc.,  R. 
Co.  v.  Thompson,  34  Tex,  Civ.  A.  67, 
77  SW  439. 

Eng. — Buxton  v.  North  Eastern  R. 
Co..  L.'  R.  3  Q.  B.  649. 

[a]  At  common  law  there  Is  no 
absolute  obligation  of  a  railroad  car- 
rier to  its  passengers  requiring  it  to 
fence  its  track  under  all  circum- 
stances. Wright  V.  Pennsylvania  R 
Co.,  3  Plttsb.  (Pa.)  116. 

Avoldlnf  ooUlslons  with  ■^'^ 
see  infra  fi  1385. 

61.  Ark. — Fordyce  v.  Jackson,  66 
Ark.  694,  20  SW  528,  597. 

111. — Atchison,  etc.,  R.  Co.  v.  Blder, 
149  III.  173,  36  NE  666. 

Ind. — Louisville,  etc.,  R.  Co.  v. 
Hendricks,  128  Ind.  462,  28  NE  68. 

N.  Y. — Jones  v.  Sellgman,  81  N.  Y. 
190;  Tracy  v.  Troy,  etc.,  R.  Co.,  38  N. 
Y.  433.  98  AmD  64  [aft  66  Barb.  629]; 
Shepard  v.  Buffalo,  etc..  R.  Co.,  35 
N.  Y.  641;  Corwin  v.  New  York,  etc.. 
R.  Co.,  13  N.  Y.  42;  Graham  v.  Dela- 
ware, etc..  Canal  Co.,  46  Hun  386. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Wilson, 
79  Tex.  371.  15  SW  280,  23  AmSR  345. 
11  LRA  4R6. 

Wis. — Blair  v.  Milwaukee,  etc.,  R. 
Co^  20  Wis.  254. 

Eng. — Buxton  v.  North  Eastern  R 
Co.,  L.  R.  3  q.  B.  649. 

[a]  Sn^Uh  statute  oonatnulL— 
In  England  the  statute  8  Vict,  e  20 
S  68.  requiring*  the  erection  by  a  rail- 
road company  of  fences,  etc.,  *Yor 
the  accommodation  of  the  owners 
and  occupiers  of  lands  adjoining'  the 
railways,"  and  containing  at  the  end 
a  proviso  that,  if  the  owners  agreed 
to  receive  and  have  received  compen- 
sation Instead,  the  company  need  not 
fence  has  been  declared  to  be  an  en- 
actment for  the  benefit  of  adjoining 
owners  only,  and  to  impose  no  obli- 
gation to  fence,  as  between  a  railway 
company  and  Its  passengers.  Bux- 
ton V.  North  Eastern  R  Ca.  L.  R 
3  Q.  B.  549. 

63.   mspeotloa  see  supra  {  1372. 
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of  the  vehicles  or  cars,  or  of  the  appliances  thereof, 
the  carrier  is  liable  therefor."  The  carrier  is  not, 
however,  charged  vith  the  duty  of  providiz^  or 

63.  V.  S. — Pennsylvania  Co.  v. 
Roy,  102  U-  S.  461,  26  U  ed.  141; 
Louisiana,  etc.,  R,  Co.  v.  Grumpier, 
122  Fed.  426,  59  CCA  61. 

Ala. — Irwin  v.  Louisville,  etc.,  R. 
Co.,  161  Ala.  489,  60  S  62,  166  AmSR 
153,  18  AnnCaa  772. 

Cal. — Pinkeldey  v.  Omnlbua-  Cable 
Co.,  114  Cal.  28,  45  P  996. 

Colo. — Denver  City  Tramway  Co.  v. 
Hills,  50  Colo.  828,  116  P  12&,  Sfi 
LRANS  213. 

Del. — Braunsteln  v.  Peoples'  R. 
Co.,  26  DeL  56,  78  A  609;  Smlthers 
V.  Wllmlnrton  City  R.  Co..  22 
Del.  422.  67  A  167;  McAlliBter  v. 
Peoples'  R.  Co.,  20  Del.  272,  54  A 
742. 

D.  C. — Georgetown,  etc.,  R,  Co.  v. 
Smith.  26  App.  259,  5  LKANS  274; 
Metropolitan  R.  Co.  v.  Falvey,  6  App. 
176. 

III.— Prink  V.  Potter,  17  111.  406; 
Burgoyne  v.  Chlcagro  City  R.  Co.,  167 
111.  A.  59. 

Ind. — Pittaburgh.    etc.,    R.    Co.  v. 
Rose,  40  Ind.  A.  240.  79  NS  1094. 

Iowa. — Dom  v.  Chicago,  etc..  R. 
Co.,  154  Iowa  140,  144,  134  NW  865 


maintaining  vehicles  or  appliances  in  such  condition 
as  will  absolutely  prevent  injury  to  passengers;" 


[clt  Cycl. 

Ky. —  Reiser  v.  Cincinnati,  etc.,  R. 
Co.,  1B2  Ky.  522.  153  8W  742.  43 
LRANS  1050:  Louisville,  etc.,  R.  Co. 
V.  Dyer.  152  Ky.  264,  153  SW  194,  48 
LRANS  816;  Cincinnati,  etc.,  R.  Co. 
V.  Lorton.  110  SW  857.  33  KyL  689; 
Louisville  R.  Co.  v.  Park,  96  Ky.  580, 
29  SW  455. 

La. — Jackson  v.  Natchez,  etc.,  R. 
Co..  114  La.  981.  989.  88  S  701,  108 
AmSR  366.  70  LRA  294  [clt  Cyc]; 
Jupiter  V.  Texas,  etc.,  R.  Co,,  5  La.  A. 
(Orleans)  282;  Oros  v.  St.  Charles 
St.  R.  Co..  3  La.  A.  (Orleans)  444. 

Md. — Baltimore,  etc.,  R.  Co.  v. 
Swann,  81  Md.  400,  82  A  176,  81  LRA 
313  and  note. 

Mass. — ^Perkins  v.  Bay  State  St.  R. 
Co.,  228  Mass.  286,  111  NE  717: 
Slotofskl  V.  Boston  El.  R.  Co.,  216 
Mass.  818,  102  NB  417:  Dolphin  y. 
Worcester  Cons.  St.  R.  Co..  189  Haas. 
270,  7fi  NXl  685;  Cassa^y  v.  Old 
Colony  St.  R.  Co.,  184  Mass.  166,  68 
NE  iS,  68  LRA  S8B  (defective  fuse); 
Le  Barron  v.  Bast  Boston  Ferry  Co- 
ll Allen  812.  87  AmD  717. 

Mich.— Plefka  v.  Detroit  United  R. 
Co.,  15S  Mich.  63,  118  NW  781;  Howell 
v.  LanslnK  City  Electric  R.  Co.,  186 
Mich.  482,  99  NW  406;  Wornwdorf  v. 
Detroit  City  R.  Co..  76  Mich.  472.  42 
NW  1000,  18  AmSft  463;  East  ^ae- 
fnaw  City  R.  Co.  v.  Bohn,  27  Mich. 
603. 

Mo. — Rearden  v.  St.  Loula,  etc.,  R. 
Co.,  215  Mo.  105,  114  SW  961; 
Thompson  v.  Metropolitan  St.  H.  Co., 
140  Mo.  126,  41  SW  454;  Sharp  v. 
Kansas  City  Cable  R.  Co.,  114  Mo.  94, 
20  SW  93;  Creason  v.  St.  Louis,  etc., 
R.  Co..  149  Mo.  A.  223,  130  SW  445; 
Blackwell  v.  Metropolitan  St  R.  Co.. 
137  Mo.  A.  654,  119  SW  456;  Char- 
trand  v.  Southern  R.  Co.,  57  Mo.  A. 
426. 

Nev. — Sherman  v.  Southern  Pac. 
Co.,  33  Nev.  385,  111  P  416,  116  P  909, 
AnnCasl914A  287. 

N,  J, — Bleiwise  v.  Pennsylvania  R. 
Co..  81  N.  J.  L.  160,^  78  A  1058. 

N.  T. — Kelly  v.  New  York,  etc.,  R. 
Co.,  109  N.  Y.  44,  16  NE  879  [rev  39 
Hun  4861;  Curtis  v.  Rochester,  etc., 
R.  Co..  18  N.  Y.  534,  76  AmD  258; 
Spaeth  V.  Manhattan  R.  Co..  109  App. 
Div,  819,  96  NTS  861;  Buckbee  v. 
Third  Ave.  R.  Co.,  64  App.  Dlv.  860, 
72  NYS  217;  Pendergast  v.  Union 
R,  Co.,  10  App.  Div.  207.  41  NTS  927: 
Newton  v.  Central  Vermont  R.  Co.,  80 
Hun  491,  30  NYS  488  [art  161  N.  Y. 
624  mem,  45  NE  1133  mem];  Atwood 
v.  Metropolitan  St.  R.  Co.,  25  Misc. 
758,  54  NYS  138;  Hanley  v.  Harlem 
R.  Co.,  1  Kdm.  Sel.  Cas.  359. 

N.  C. — Brown  v.  Asheville  Power, 
etc.,  Co,,  171  N.  C.  555.  88  SE  858. 

Oh. — Cleveland.  «tc.,  R.  Co.  v.  Wal- 
rath.  38  Oh.  St.  461,  43  AmR  433; 
Cincinnati  Tract.  Co.  v.  Hamburger, 


32  Oh.  Cir.  Ct.  258. 

Pa. — Fern  v.  Pennsylvania  R.  Co., 
250  Pa.  487,  95  A  690;  Willis  v. 
Second  Ave.  Tract.  Co.,  189  Pa.  430. 
42  A  1;  People's  Pass,  R.  Co.  v. 
Welller.  1  Pa.  Cas.  373,  2  A  510. 

Tex. — Blast  Line,  etc..  R.  Co.  v. 
Smith,  65  Tex.  167;  Galveston,  etc., 
R.  Co.  V.  Elbb.  (Civ.  A.)  172  SW  178; 
St.  Louis  Southwestern  R.  Co.  v. 
Moore,  (Civ.  A.)  161  SW  378;  St 
Loula  Southwestern  R.  Co.  v.  Gre- 
sham,  (Civ.  A.)  140  SW  483;  San 
Antonio  Tract  Co.  v.  Flory.  45  Tex, 
Civ.  A.  233.  100  SW  200;  Texas,  etc., 
R,  Co,  V.  Leakey,  39  Tex.  Civ.  A.  584, 
87  SW  1168;  Northern  Texaa  Tract. 
Co.  V.  Roye.  38  Tex.  Civ.  A.  601,  86 
SW  621;  Citizens'  R.  Co,  v.  Sinclair. 
36  Tex.  Civ.  A,  266,  81  SW  329;  Mis- 
souri, etc,  R.  Co.  V.  Flood.  35  Tex. 
Civ,  A,  197,  79  SW  1106. 

Utah, — Conway  v.  Salt  Lake,  etc, 
R.  Co.,  155  P  339. 

Va. — Washington,,  etc.,  R.  Co,  v. 
Carter.  117  Va.  424;  85  SE  482. 

Wash. — Halveraon  v.  Seattle  Elec- 
tric Co,,  35  Wash,  600,  77  P  1058. 

Eng. — Lyon  v.  Mells,  5  East  428, 
102  Reprint  1134,  6  ERC  266. 

Ont. — Jones  t.  Hamilton  Radial 
Electric  R.  Co..  6  OntWN  282,  26 
OntWR  267, 

[a]  Oarrlexs  operatlaff  nixed 
trains  for  the  carriage  of  passengers 
are  under  precisely  the  same  duty  as 
regards  the  safety  of  their  cars  from 
defects  as  where  the  passengers  are 
carried  only  on  passenger  trains, 
Morgan  v.  ChesapralEe.  etc.,  R.  Co., 
105  SW  961,  32  KyL  380.  IB  LRANS 
790, 

[b]  As  to  Improvtmants  not  In- 
volvuiff  the  saf  sir  of  passenarer*,  a 

carrier  [s  not  required  to  exercise 
the  highest  degree  of  care  in  the  con- 
struction of  Its  cars,  Leyh  v.  New- 
burgh  Electric  R.  Co.,  41  App.  Dlv, 
218,  58  NYS  479  raft  168  N.  T.  667 
mem,  61  NB  llSl  mom]  (cnrtain 
rods). 

[c1    A  eartler  la  Bei^lcwrti  (1) 

In  allowing  a  ring  in  the  floor  of  Its 
car  to  get  into  and  remain  in  such  a 
condition  that  It  rises  when  the  car 
starts,  and  remains  standing  unless 
replaced,  even  though  the  builder  of 
the  car  Is  reputable  and  the  ring  Is 
a  usual  device,  Kingman  v,  Lynn, 
etc.,  R.  Co.,  181  Mass.  887,  «4  NE  79. 
(2)  Where  the  conductor  sees  that 
the  gate  on  a  street  car  Is  so  bent 
that  it  cannot  be  bolted,  and  he 
neglects  to  tie  or  secure  it.  and  it 
flies  open,  and  precipitates  a  paesen- 

8er  into  the  street  Pendergast  v. 
nlon  R.  Co.,  10  App.  Div.  207.  41 
NYS  927.  (3)  Where  the  door  knob 
of  the  door  to  a  passenger  coach 
where  a  passenger  is  reautred  to  go 
to  arrange  with  reference  to  his 
baggage  Is  so  close  to  the  door  cas- 
ing that  when  the  door  is  closed  a 
man's  finger  cannot  be  passed  be- 
tween them.  Creason  v.  St.  Irf>uis, 
etc.,  R.  Co.,  149  Mo.  A.  223.  ISO  SW 
445. 

[d]    What  Is  not  negUgenoe. — (1) 

The  momentary  presence  of  tobacco 
spit  on  a  car  step  does  not  render 
the  carrier  liable  for  Injuries  sus- 
tained by  reason  of  Bllpning  thereon. 
Hotenbrlnk  v.  Boston  El.  R.  Co.,  211 
Mass.  77,  97  NE  624,  39  LRANS  419. 

(2)  Nor  13  it  negligence  to  fall  to 
construct  the  upper  parts  of  car 
doors  so  that  passengers  approach- 
ing can  see  those  approaching  from 
the  other  side  (GraefC  v.  Philadel- 
phia, etc.,  R,  Co.,  161  Pa.  230,  28  A 
1107.    41    AmSR    885,    23    LRA  606), 

(3)  or  to  provide  a  street  car  with 
open  steps  Instead  of  steps  so  closed 
at  the  back  as  to  prevent  the  pos- 
sibility of  the  pELSsenger's  foot  being 
caught  (Werbowlsky  v.  Ft  Wayne, 
etc..  R.  Co..  86  Mich.  236,  48  NW 
1097.  24  AmSR  120;  Boehncke  v. 
Brooklyn  City  R.  Co..  3  Misc.  49.  22 
NYS  712;  Keller  v.  Hestonvllle,  etc.. 
Pass.  R.  Co..  149  Pa.  65,  24  A  159). 


(4)  As  to  steps  of  stagecoaches  see 
Problsher  v.  Fifth  Ave,  Transp.  Co.. 
151  N.  Y.  431.  46  NE  839  [rev  81  Hun 
544.  30  NYS  1099].  (5)  Where  a 
carrier  permits  passengers  to  ride  on 
a  caboose  attached  to  a  freight  train, 
and  which  Is  not  designed  primarily 
for  the  carriage  of  passengers.  It  is 
not  negligence  in  It  to  fall  to  put  a 
chain  across  the  rear  end  or  the 
platform  for  the  better  safety  of 
passengers.  Chicago,  etc.,  R.  Co.  v. 
Hazsard,  26  111.  373.  (6)  A  carrier 
is  not  liable  for  Injuries  to  a  passen- 
ger who  slipped  on  a  banana  peel  on 
a  car  step  when  alighting,  unless  the 
trainmen  knew  of  Its  presence,  or  un- 
less it  had  been  there  so  long  as  to 
Impute  notice  to  them.  Louisville, 
etc.,  R.  Co.  v.  O'Brien,  163  Ky.  538, 
174  SW  81,  AnnCasl916E  1084  and 
note, 

[e]  Transporting  In  baggage  oar. 

—The  carrier  will  be  liable  for  in- 
juries resulting  from  transporting  a 
passenger  in  a  baggage  car  which  Is 
not  as  safe  a  place  of  conveyance 
as  a  passenger  car.  Baltimore,  etc., 
R.  Co.  V.  Swann,  SI  Md.  400,  82  A 
176.  31  LRA  318. 

[f]  Dressing  rooms^Whlle  a  car- 
rier as  between  itself  and  the  pas- 
senger cannot  transfer  or  shift  its 
duty  to  a  sleeping  car  company 
whose  cars  it  hauls,  yet  the  carrier's 
duties  relate  to  safe  transportation 
and  do  not  include  the  duty  to  pro- 
vide dressing  rooms  for  passengers. 
Ozanne  v.  Illinois  Cent  R.  Co.,  151 
Fed.  900  [aff  157  Fed.  1004  mem,  86 
CCA  678  mem]. 

[g]  Defective  Insnlatloa  on  elec- 
tzlo  wire,. — In  an  action  for  Injuries 
received  by  a  passenger  In  jumping 
from  an  electric  car.  under  evidence 
that  the  entire  car  was  enveloped 
in  flames  caused  by  defective  Insula- 
tion of  the  cables  underneath  the 
car.  a  charge  that  the  company  was 
bound  to  use  the  very  highest  degree 
of  care  In  seeing  that  the  electrical 
appliances  in  use  on  the  car  did  not 
get  out  of  order,  and  so  endanger  the 
safety  of  passengers,  was  not  erro- 
neous as  reQolrlng  too  high  a  degree 
of  care  on  the  company's  part. 
Leonard  v.  Brooklyn  Heights  R.  Co., 
67  App.  Div.  126.  67  NYS  985. 

fh]  A  faUni*  to  eanlp  a  train 
irlth  the  tools  tunuuiy  carried  Irr 
tratau  for  emeiseiiey  use  in  case  oi 
a  wreck  Is  neglfgence,  and,  where  for 
want  of  such  tools  a  paasenger  im 
not  rescued  as  promptly  as  would 
have  otherwise  been  practicable,  the 
carrier  will  be  responsible  for  dam- 
ages for  such  adaltional  sufCerlnc, 
regardless  of  whether  the  wreck 
itself  was  or  was  not  caused  by  its 
negligence.  Jackson  v.  Natches,  etc, 
R.  Co.,  114  La.  981.  38  S  701.  108 
AmSR  366,  70  LRA  294, 

(i]  Safety  bar  bsfore  entraaoa  of 
open  car. — ^A  street  car  company  is 
not  required,  as  a  piatter  of  law, 
either  by  a  statute  or  rule  of  law, 
to  keep  a  safety  bar  before  the  en- 
trance of  open  street  cars,  -Morgan 
V.  Los  Angeles  Pac  Co.,  IS  Cal.  A. 
12,  108  P  725. 

[j]  Trolley  rope^— It  Is  the  car- 
rier's duty  not  only  to  provide  a 
suitable  rope  and  place  for  fastening 
it,  etc.,  but  also  to  see  that  the  rope 
is  fastened  when  the  car  starts  on 
its  Journey,  and  to  exercise  the  high- 
est diligence  consistent  with  the 
operation  of  the  car  to  see  that  It 
continues  to  remain  fastened  and  in 
a  safe  place  during  the  entire  trip. 
Denver  City  Tramway  Co.  v.  Hills, 
50  Colo.  328.  116  P  126,  36  LRANS 
213. 

64.  Ala. — Irwin  v.  Louisville,  etc.. 
R,  Co..  16]  Ala.  489.  50  S  62,  166 
AmSR  153.  18  AnnCas  607. 

Ark. — Prescott,  etc.,  R.  Co.  v. 
Thomas,  114  Ark.  56.  167  SW  486. 

Mass. — Hawes  v.  Boston  El.  R.  Co., 
192  Mass.  324.  78  NE  480. 
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and  if  the  ears  and  appliances  adopted  by  it  are  of 
the  most  approved  type  in  general  nse  by  others 
engaged  in  a  eimilar  occupation,  its  duty  in  this  re- 
spect is  sufficiently  performed." 

[i  1378]  b.  Applicationfl  of  Bole.  A  carrier  is  re- 
quired to  exercise  the  highest  care  in  providing  and 


keeping  in  a  safe  condition  saeh  appliances  as  hand- 
rails or  handholds,^  axles"  wheels,'^  seats,""  coup- 
ling arrangements,"  headl^hts,*^  platform  gates  on 
a  street  car,"  overhead  racks  for  packages/^  and 
brakes,^*  and  in  providing  bell  ropes,  where  that  is 
practicable  in  view  of  the  nature  of  the  business." 


Co..  IBS  Mich.  63.  118  NW  731. 

MO. — Thompson  v.  Metropolitan  St. 
R.  Co.,  140  Mo.  125,  41  SW  454. 

N,  T. — Qott  V.  Brooklyn  Heights 
R.  Co..  110  App.  Dlv.  18,  96  NTS  946. 

N.  C. — Coon  V.  Southern  R.  Co..  171 
N.  C.  769,  88  SE  510. 

Pa. — Oalnes  v.  Chester  Tract.  Co., 
224  Pa.  62,  75  A  7. 

Tex. — Boyles  v.  Texaa,  etc.,  R.  Co.. 
(Civ.  A.)  86  SW  986. 

[a]  Contact  of  car*  on  ovrr*. — 
Where,  In  an  action  against  a  street 
railroad  company  for  Injuries  to  a 
passenger  occasioned  by  the  rear  and 
forward  cars  coming  in  contact  on 
their  rounding  a  curve,  there  13  no 
proof  that  the  cars  were  Improperly 
constructed  or  lacked  any  guard 
which  could  prevent  the  accident,  or 
that  such  a  contact  of  cars  had  oc- 
curred under  similar  circumstances, 
or  that  any  accident  had  happened 
from  that  cause,  the  use  of  the  cars 
does  not  justify  an  imputation  of 
negligence  on  the  company's  part; 
and  where  there  Is  no  proof  in  such 
a  case  that  the  running  of  the  cars 
around  the  curve  at  the  speed  at- 
tained, or  at  any  speed,  was  likely 
to  result  In  contact  of  connected  cars, 
nor  proof  of  any  lack  of  due  care  In 
the  management  of  the  cars,  hut 
there  Is  evidence,  based  on  experi- 
ence and  experiments,  that  such  a 
contact  under  such  conditions  was 
physically  Impossible,  a  finding  of 
actionable  negligence  Is  unauthor- 
ised. Gott  v.  Brooklyn  Heights  R. 
Co.,  110  App.  Dlv.  18,  96  NTS  945. 
[h]    Olsatc  OT  raldes  for  door. — 


wL< 


lere  cars  of  the  type  used  hy  a 
street  railroad  company,  having  Iron 
thresholds  consisting  of  one  casting 
with  a  series  of  cleats  or  guides 
above  the  surface,  through  which  the 
doors  ran,  closing  in  the  center,  had 
been  In  common  use  for  a  number  of 
years  on  other  street  railroad  sys- 
tems, and  there  was  no  proof  of  In- 
formation or  of  reasonable  knowl- 
edge from  experience  that  Injury  to 
a  passenger  would  happen  from  their 
use  by  having  the  heel  of  her  boot 
caught  In  the  cleats  or  guides,  and 
everything  was  plainly  visible,  and 
there  was  no  proof  that  the  con- 
struction was  mechanically  defective, 
nor  of  any  practical  method  of 
guarding  against  the  dse  of  such 
thresholds  in  the  usual  way  except 
to  discontinue  the  car,  the  Injury  to 
a  passenger  having  her  hoot  so 
caught  resulted  from  an  accident  un- 
der circumstances  where  the  com- 
pany had  taken  every  reasonable  pre- 
caution, and  It  was  not  liable.  Per- 
kins V.  Bay  Sfnte  St.  R.  Co.,  223 
Mass.  23B,  111  NB  717. 

65.  Irwin  v.  Ijoulsvllle,  etc.,  R. 
Co.,  IGl  Ala.  489.  50  S  62.  155  AmSR 
1E3.  18  AnnCas  772;  Perkins  v.  Bay 
State  St.  R.  Co..  223  Mass.  235.  Ill 
NE  717:  Werbowlsky  v.  Port  Wayne, 
etc..  R.  Co..  86  Mich.  236.  48  NW  1097, 
24  AmSR  120;  Traphagen  v.  Rrie  R. 
Co.,  73  N.  J.  U  759,  64  A  1072.  67  A 
753.  9  AnnCas  964.  See  also  supra  S 
1374. 

[a]  The  tue  of  a  standard  three 
■tep  paaeenger  oar  of  the  height  and 
construction  commonly  used  by  rail- 
roads Is  not  negligence,  although  a 
four  step  car,  the  lower  step  of 
which  Is   eight   Inches   nearer  the 

ground  than  the  lower  step  of  the 
iree  step  car  Is  used  on  some  roads. 
Crowe  v.  Michigan  Cent.  R.  Co.,  142 
Mich.  692,  106  NW  396. 

66.  D.  C. — Brightwood  R.  Co.  v. 
Carter,  12  App.  166. 

Mich. — Gerlach  v.  Detroit  United 
R.  Co.,  171  Mich.  474,  137  NW  256. 

Mo. — McCarty  v.  SL  Louis,  etc,  R. 
Co.,  105  Ho.  A.  596.  SO  SW  7. 


N.  J. — Machlln  v.  Pennsylvania  R. 
Co..  83  N.  J.  L..  362,  86  A  340. 

N.  C. — Pendergrast  v.  Durham 
Tract.  Co.,  163  N.  C.  653,  79  SE  984. 

[al  Person  hoarding  at  nniunial 
place^— A  street  car  company  is  un- 
der obligation,  to  a  person  who  at- 
tempts to  board  a  car  at  an  unusual 
place  without  the  knowledge  of  the 
carmen,  to  use  ordinary  care  to  keep 
the  handrail  used  by  passengers  In 
boarding  and  alighting  In  proper  re- 
pair. McCarty  v.  St.  Louis,  etc..  R 
Co..  105  Mo.  A.  596,  80  SW  7. 

{b]  Unavoldahle  accident. — Where 
a  street  car  passenger  has  his  little 
finger  Jerked  off  by  catching  a  finger 
ring  in  a  small  screw  which  projects 
about  one  sixteenth  of  an  inch  from 
the  bottom  of  the  handhold  at  a 
point  thirty-six  Inches  from  the  bot- 
tom step,  the  Injury  is  an  unavoid- 
able accident  for  which  the  street  car 
company  is  not.  reBponalble,  Pender- 
grast  V.  Durham  Tract.  Co.,  163  N.  C. 
553.  79  SB  934. 

67.  Grand  Rapids,  etc.,  R,  Co.  v. 
Boyd,  65  Ind.  526;  McPadden  v.  New 
York  Cent.  R.  Co..  44  N.  Y.  478,  4 
AmR  705:  Alden  v.  New  York  Cent. 
R.  Co..  26  N.  Y.  102.  82  AmD  401; 
Hegeman  v.  Western  R.  Corp..  13  N. 
Y.  9,  64  AmD  517  and  note;  Richard- 
son V.  Great  Sastern  R.  Co.,  L.  R.  10 
C.  P.  486  trev  on  the  facts  1  C.  P.  D. 
342]. 

[al  Safety  beam. — It  is  negli- 
gence not  to  adopt  a  safety  beam  In 
connection  with  the  axle  or  the  cars. 
Smith  V.  New  York.  etc..  R.  Co.,  18 
N.  Y.  Super.  2SB  [aflE  19  N.  Y.  127.  75 
AmD  305], 

68.  III. — Toledo,  etc.,  R,  Co.  v. 
Beggs.  85  Til.  80. 

La. — Lowenthal  v.  Vickeburg,  etc., 
R.  Co..  117  La.  1007,  42  S  488. 

Pa. — Meier  v.  Pennsylvania  R.  Co., 
64  Pa.  225.  3  AmR  581. 

Tex. — Texas,  etc.,  R,  Co.  v.  Hamil- 
ton. 66  Tex.  92.  17  SW  40«. 

Eng. — Readhead  v.  Midland  R.  Co., 
L.  R.  2  Q.  B.  412  [aff  L.  R.  4  Q.  B. 
379.  5  KRC  436). 

latent  defects  In  wheels  see  supra 
S  1373. 

69.  Farley  v.  Philadelphia  Tract. 
Co..  132  Pa.  58.  18  A  1090;  St.  Louis 
Southwestern  R.  Co.  v.  Tittle,  (Tex. 
Olv.  A.)  116  SW  640;  International, 
etc..  R.  Co.  v.  Anthony.  24  Tex.  Civ. 
A.  9.  57  SW  897. 

[a]  Duty  not  absolute.. — ^A  car- 
rier Is  not  absolutely  bound  to  fur- 
nish passengers  safe  seats,  but  Is 
only  chargeable  with  the  exercise  of 
a  very  high  degree  of  care  to  pro- 
vide reasonably  safe  seats.  Boyles 
v.  Texas,  etc.,  R.  Co.,  (Tex.  Civ.  A.) 
86  SW  936. 

[b]  A  street  railroad  oompanj  im 
nmgUgvot  in  using  for  the  transpor- 
tation of  smalt  children  a  car  the 
seats  of  which  project  beyond  the 
floor.  BO  that  a  child  may  fall  into 
the  street.  Northern  Teixae  Tract. 
Co.  V.  Roye,  88  Tex.  Civ.  A.  601,  86 
SW  621. 

[c]  Cron  seats. — It  la  not  negli- 
gent to  run  a  street  car  with  seats 
extending  entirely  across,  with  an 
elevation  In  the  floor  which  may 
catch  the  foot  of  the  passenger,  but 
which  Is  plainly  apparent  and  proper 
in  the  reasonable  construction  of  me 
car.  Farley  v.  Philadelphia  Tract. 
Co.,  132  Pa.  68,  18  A  1090. 

70.  Holland  r.  St.  Louia.  etc..  R. 
Co.,  106  Mo.  A.  117,  79  SW  608;  Gott- 
lieb V.  New  York,  etc.  H.  Co..  100 
N.  Y.  462,  8  NE  344:  Costlkyan  v. 
Rome,  etc.,  R.  Co.,  58  Hun  690,  12 
NTS  ess  [aff  128  N.  Y.  633  mem,  29 
NB  147  mem] :  St.  Xx>ul8  Southwest- 
ern R.  Co.  V.  Keitt.  (Tex.  Civ.  A.)  76 
SW  311;  Whitmaji  v.  Wisconsin,  etc., 


R.  Co.,  68  Wis.  408,  17  NW  124. 
71.    Alabama   Great  Southern 


R. 


Co.  V.  Jones,  71  Ala.  487;  Brlgga  v. 
Durham  Tract.  Co.,  147  N.  C.  SSft, 
61  SE  373. 

73.  Byron  v.  Lynn,  etc.,  R.  Co., 
177  Mass.  303.  68  NE  1016;  Stappen 
V.  Interurban  St.  R.  Co..  66  Misc. 
387,  106  NTS  854. 

[a]  The  use  of  a  ateeet  oar  wtth- 
ont  fates  on  the  platforms  is  not 
negligence.  In  the  absence  of  a  stat- 
ute forbidding  aut*  use,  which  will 
make  the  company  liable  for  Injuries 
received  by  a  person  thrown  from 
the  car,  Byron  v.  Lynn,  etc,  R  Co., 
177  Mass.  303.  68  NE  1016. 

73,  Louisville,  etc,  R.  Co.  v. 
Roemmele,  167  Ky.  84,  162  SW  647. 

74.  Ark. — Arkansas  Midland  R. 
Co.  V.  Canman,  52  Ark.  617,  18  SW 
280. 

Conn. — DeCecco  v.  Connecticut  Co., 
85  Conn.  707.  83  A  216. 

111. — Cleveland,  etc.,  R.  Co.  v.  Mc- 
Henry,  47  111.  A.  301. 

Kan. — Union  Pac.  R  Co.  v.  Har- 
wood,  31  Kan.  388.  2  P  606. 

Ky. — Louisville,  etc,  R.  Co.  v. 
GrMory.  141  Ky.  747,  113  SW  806. 

36  LRANS  817. 

N.  Y. — Weber  v.  Metropolitan  St. 
R.  Co.,  22  App.  Dlv.  628,  47  NTS  812: 
Costello  V.  Syraouae,  etc.  R.  Co..  68 
Barb.  92. 

N.  C. — Forbes  v.  Atlantic,  etc.,  R 
Co..  76  N.  C.  454. 

Oh. — Columbtra  R.  Co.  v.  Muna.  27 
Oh.  Cir.  Ct.  277. 

Pa.~N6w  York.  etc..  R  Co.  t. 
Dougherty.  11  WklyNC  437. 

R.  T.— Tucker  v.  Rhode  Island  Co., 
69  A  850, 

Tex, — Texas,  etc.,  R.  Co.  v.  Storey, 
29  Tex.  Civ.  A.  483,  68  SW  S|4. 

Va. — Parish  v.  Reigle.  11  Oratt 
(52  Va.)  697,  62  AmD  666. 

Wash, — Anderson  v.  Northern  Pac, 
R.  Co.,  88  Wash.  139,  152  P  1001. 

[a]  Statutory  dntr. — (I)  A  stat- 
ute requiring  railroad  companies  to 
provide  the  rear  coach  of  every  train 
transporting  passengers  and  mer- 
chandise with  a  good  and  efflclent 
brake,  and  to  station  a  competent 
brakeman  on  such  coach,  does  not 
render  a  railroad  company  liable  for 
an  Injury  to  a  passenger  on  a  pas- 
senger train  resulting  from  a  failure 
to  provide  an  efficient  hand  bnUte 
and  brakeman  on  the  rear  coach,  as 
the  statute  applies  only  to  mixed 
trains.  TeTcas,  etc..  R.  Co.  v.  Storey, 
29  Tex.  Civ.  A,  483,  68  SW  684  (Rev, 
St.  art  4517).  (2)  A  statute  provid- 
ing that  no  passenger  train  shall  be 
run  without  air  brakes  which  shall 
at  all  times  be  kept  in  good  condition 
does  not  make  a  carrier  liable  merely 
because  the  air  hose  breaks,  stopping 
a  train  on  a  trestle,  A.nd  a  passenger 
goes  out  on  the  car  platform  and 
falls  off.  Louisville,  etc..  R.  Co,  v. 
Gregory,  141  Ky.  747.  133  SW  806,  35 
LRANS  317  (Ky.  St.  §  778). 

[b]  Air  brakes  and  hell  polla.— 
If  the  use  of  bell  pulls  and  air  brakes 
is  Impracticable,  the  law  will  not  re- 
quire It;  but  If  the  use  of  such  appli- 
ances le  practicable  and  necessary  to 
the  safety  of  passengers,  they  must 
be  provided  by  the  carrier.  Arkan- 
sas Midland  R.  Co.  v.  Canman,  62 
Ark.  617.  IS  SW  280;  Texa»  etc,  R. 
Co.  v.  Hamilton,  66  Tex.  92,  17  SW 
406. 

76.  Mobile,  etc.,  R  Oo.  Ash- 
craft,  48  Ala.  IK;  Oviatt  v.  DakoU 
Cent.  R.  Co.,  41  Ulnn.  860,  46  NW 
436:  Hay  v.  Great  Weatem  R.  Co.. 

37  IT.  C.  Q.  B.  466. 

[a]  An  omlaatoa  to  hare  a  heU 
rope,  aa  reqnJMd  to  atatate,  la  neg- 
ligence. Hay  v.  (ireat  Weatern  R. 
Co.,  37  U.  C.  Q.  B.  456. 
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Window  gnudi.  Although  there  is  some  author- 
ity to  the  eontrary^"  it  is  generally  not  r^;arded  as 
negligence  for  a  curier  to  fail  to  pnt  bars,  screenSj 
or  other  guards  on  the  windows  of  its  cars  to  pre- 
vent passengers  from  patting  their  heads  or  arms 
out  of  the  windows." 

Pusagowi^r  between  cars;  vestibtiles.  A  eanier 
is  bound  to  keep  the  passageway  between  cars  which 
passengers  are  expressly  or  impliedly  invited  to  use 
in  a  s^e  condition.'*  A  railroad  company  is  under 
no  legal  obligation  to  provide  vestibules  between 
its  cars  for  its  passengers,  and  a  failure  to  do  so 
is  not  of  itself  n^l^^ee;'*  but  where  it  provides 
such  vestibules,  it  is  its  duty  to  use  a  high  degree 


of  eare  to  maintain  them  in  a  safe  oondition;"  and 
if  the  doors  of  the  vestibule  are  left  open  between 
stations,  while  the  train  is  movii^,  it  may  consti- 
tute n^l^nee  for  which  the  company  will  be 
Uable."^  But  in  the  absence  of  special  oirenm- 
stanees,  it  is  not  negligence  to  have  the  doors  of 
the  vestibule,  or  the  drop  doors  over  the  stcrgs,  open 
while  the  train  is  standing  at  a  station,**  or  to 
open  them  as  the  train,  is  nearing  the  station." 

Heating  can.  A  railroad  or  street  railroad  com- 
pany must  also  provide  for  the  eomfort  of  its  pas- 
sengers by  fumishii^  reasonable  means  for  heatiiw 
its  cars  and  keepii^  them  warm  in  eold  weather;^ 
but  in  order  to  make  the  eaixiex  liable  for  injuries 


W.  Chlcaso,  ete..  R,  Co.  v.-  Poa- 
«rom,  51  III.  tSi.  8  AmR  SOS. 

TT.  Chrl»tensen  t.  UetrqpoUtan 
St.  S.  Co.,  137  Fed.  708,  70  CCA.  6B7: 
Indiaituwlls,  etc.,  R.  Co.  v.  Rutlter- 
ford,  29  Ind.  82,  92  AmD  S3«;  BrldsM 
T.  Jackson  Electric  R.,  otc.,  Co.,  86 
Miss.  684,  88  S  788,  4  AnnOu  «62: 
PlttBburs',  etc.,  R.  Co.  v.  MoClurr,  S6 
Pa.  294  lovMT  New  Jener  R.  Co.  v. 
Kennard,  21  Pa.  203]. 

[a]  aorMas  with  Uu-k»  meshes 
fastened  across  the  lower  naif  of  the 
window  of  a  street  car  on  the  side 
next  to  the  poles  supporting  the 
trolley-  wires  are  a  sumclent  protec- 
tion acalnst  the  accidental  Injury  of 
paaeenrers  from  such  poles,  and  a 
warning'  of  the  danger  of  such  In- 
Jury  BiifBcient  to  absolve  the  railway 
company  from  the  charge  of  n^lf- 
fence  In  that  resard.  Christensen 
T.  Metropolitan  St.  R  Co.,  137  Fed. 
708.  70  CCA  667. 

Vnttliur  head  or  ana  out  of  window 
as  contriDUtory  negllaence  see  infra 
I  1510. 

7B.  Falklns  v.  Boston  El.  R.  Co., 
188  Mass.  1S3,  74  NE  338:  St.  Louis 
Southwestern  R.  Co.  v.  Keltt,  (Tex. 
Civ.  A.)  76  SW  311:  Conway  v.  Salt 
Lake,  etc.,  R.-  Co.,  (Utah)  166  P  83». 

[a]  Opctt  spaoe  hetwcui  can. — 
The  fact  that  tnere  Is  an  open  space 
between  cars  on  an  electrio  rallwtiy, 
with  an  Implied  Invitation  to  passen- 

Srs  to  pass  from  one  car  to  another, 
not  neKllvence.     Conway  v.  Salt 
Lake,  etc.,  R.  Co..  (Utah)  166  P  339. 

79.  U.  S. — Saneom  v.  Southern  R. 
Co.,  Ill  Fed.  887;  Bronson.  v.  Oakes, 
76  Pod.  734,  22  CCA  620.  But  see 
Northern  Pac.  R.  Co.  v.  Adams,  116 
Fed.  324,  64  CCA  196  [rev  on  other 
vrounds  192  U.  S.  440,  24  SCt  408, 
48  "U  ed.  613]  (holding  that  It  was 
for  the  Jury  to  decide  whether  or  not 
It  was  neKllKent  for  a  railroad  not  to 
equip  car  platforms  with  vestibules). 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Oliver.  92  Ark.  432,  123  SW  662. 

Ind. — Pittsburgh,  etc.  R.  Co.  v. 
Schepman,  171  Ind.  71,  84  NE  988 
[rev  <A.)  82  NE  99S]. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
QreKory,  141  Ky.  747,  133  SW  805, 
36  LRANS  317. 

Minn. — Oandall  v.  Minneapolis, 
etc..  R  Co..  96  Minn.  434,  106  NW 
186.  113  AmSR  663,  2  LRANS  645. 

Mo. — Haas  V.  St.  Louis,  etc..  R. 
Co.,  128  Mo.  A.  79.  106  SW  599. 

«.  J. — Rivers  v.  Pennsylvania  R, 
Co.,  83  N.  J.  L  613.  83  A  883  [all 
SO  N.  J.  L.  217,  76  A  4661. 

[a]  naelaff  la  a  Tostibided  train 
»  oar  wSthoat  a  resUbule  'does  not 
constitute  negligence,  and  the  fact 
that  the  train  Is  advertised  as  a  solid 
vestibule  train  Is  not  material,  where 
the  action  ia  not  grounded  on  a 
breach  of  contract  and  the  condition 
of  the  car  Is  apparent.  Sansom  v. 
Southern  R.  Co..  Ill  Fed.  887.  60 
CCA  63. 

[b]  Passengw  wvongfullr  on  flat- 
fonii.  Even  where  a  carrier  may  be 
negligent  In.  not  having  the  platform 
of  a  car  protected  by  vestibule  doors. 
It  Is  not  negligent  as  to  a  passenger 
who  stands  on  the  platform,  after 
being  directed  by  the  trainmen  to 
go  Inside  the  car  where  he  belongs, 
while  the   train   Is  stopped   on  a 

tlOC.J.-61] 


trestle.  LouIsvlUe,  etc.,  R.  Co.  t. 
Or««ory,  141  Ky.  747.  138  SW  806, 
35  LRANS  817. 

80.  U.  B.-^ew  York,  etc.,  R  Co. 
V.  Kllhy,  28S  Fed.  262.  147  CCA  268: 
Bronson  v.  Oakes,  76  Fed.. 734,  22 
CCA  620. 

Ark. — Bt.  Louis,  etc.  B.  Co.  v. 
Oliver,  92  Ark.  482.  128  SW  862:  Chi- 
cago, etc.R.  Co.  V.  Simpson,  87  Ark. 
83S,  118  SW  876. 

Mich. — Rohlnstm  t.  Cblcaco,  etc, 
R.  Co.,  186  Mich.  254.  S7  NW  689. 

Uo. — Johnston  v.  St.  Louis,  etc, 
R  Co..  160  Mo.  A.  804,  130  SW  418; 
Wagoner  v.  Wabash  R.  Co.,  118  Mo. 
A.  289.  94  SW  298. 

N.  J.— Rivers  v.  Pennsylvania  R. 
O.,  88  N.  J.  L.  613.  88  A  883  [aff 
80  N.  J.  L.  217,  76  X  466]. 

"A  common  carrier  of  passengers 
la  not  under  any  legal  obilgaUon  to 
provide  upon  its  line  of  railroad  vea- 
tlbuled  trains,  although  such  trains 
are  a.pparently  safer  than  the  othws, 
and  have  come  to  be  in  general  use. 
But  when  the  carrier  has  provided 
veetlhuled  trains.  It  la  his  duty  to 
maintain  them  In  a  safe  condition. 
It  than  becomes  the  positive  duty  of 
the  carrier  In  the  operation  of  such 
trains  to  use  the  highest  degree  of 
care  consistent  with  the  practical 
operation  and  manajiement  thereof 
to  see  that  every  appliance  connected 
therewith  Is  kept  In  reirair  and  in 
safe  condition.  The  passenger  has 
the  right  to  assume  that  tho  ves- 
tibules provided  are  carefully  man- 
aged, and  that  they  are  convenient 
and  safe."  St.  Louis,  etc.,  R.  Co.  v. 
Oliver,  92  Ark.  432.  434,  123  SW  662. 

{a]  Testibnles  as  invitation  to 
pass  fbxoagb^— Where  a  carrier  pro- 
vides vestibules  for  Its  passenger 
cars.  It  thereby  Impliedly  Invites  Its 
passengers  to  pass  to  and  fro  to 
such  portions  of  the  train  as  they 
are  entitled  to  occupy  according  to 
the  grade  of  their  transportation, 
and  Is  thereby  bound  to  maintain 
such  vestibules  in  a  reasonably  safe 
condition.  Wagoner  v.  Wabash  R. 
Co.,  118  Mo.  A.  239.  94  SW  293. 

[b]  Passengers  may  presmne  that 
Tsstlimlea  ooaohes  are  safe  for  the 
purposes  Intended,  and  for  negli- 
gence In  these  i>artlcularts,  resulting 
In  Injuries  to  passengers,  the  com- 
pany Is  liable.  Chicago,  etc,  R.  Co. 
v.  Simpson,  87  Ark.  886,  118  SW 
876. 

[c]  Passenger  not  mlsledb— Where 
a  passenger  on  a  vestibuled  rear 
coach  Is  not  led  by  the  carrier  to 
believe  that  the  rear  platform  can 
be  used  to  ride  on  for  observation 
or  other  purposes,  but  stands  thereon 
and  falls  through  an  open  vestibule 
door  and  Is  Injured,  the  carrier  is 
not  liable.  Clilcago,  etc.,  R.  Co.  v. 
Simpson,  87  Ark.  835.  112  SW  876. 

Bl.  U.  S. — Bronson  v.  Oakes,  76 
Fed.  734,  22  CCA  520. 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Oliver,  92  Ark.  432.  123  SW  662. 

111. — Savage  v.  Illinois  Cent.  R. 
Co.,  164  111.  A.  634. 

Kan. — Chicago,  etc.,  R.  Co.  v.  Fer- 
guson, 74  Kan.  253.  86  P  471. 

Mich. — Robinson  v.  Chicago,  etc., 
R.  Co..  135  Mich.  254.  97  NW  689. 

Minn. — CTrandall  v.  Minneapolis, 
etc.  R.  Co.,  96  Minn.  484,  106  NW 


186.  118  AmSR  668.  2  Z^RANS  846 
and  note. 

Mo. — Johnston  t.  St.  Louis,  etc, 
R  Co.,  160  Mo.  A.  804.  130  SW  413. 

Or. — ^Kearney  v.  Oregon  R,.  etc., 
CO.,  69  Or.  12,  118  P  1088.  116  F  698. 

PL— Dlaa  V.  Philadelphia,  etc,  R. 
Co.,  23  Pa.  Dlst.  631. 

[a]  Oan  to  kssp  doora  elossg^ 
(1)  Where  a  railroad  company  pro- 
vides Its  passenger  cars  with  vesti- 
bule doors.  It  la  not  only  answerable 
for  the  negligent  acts  of  Its  servants 
In  opening  such  doors  and  permitting 
them  to  remain  so.  but  is  also  re- 
sponsible for  its  failure  to  exercise 
a  high  degree  of  care,  to  the  end 
that  such  doors  shall  be  closed  and 
the  vestibule  rendered  reasonably 
safe,  although  the  doors  are  opened 
by  others  than  its  employees.  Wag- 
oner V.  Wabash  R.  Cfo.,  118  Mo.  A. 
239,  94  SW  293.  (2)  Where  a  car- 
rier has  provided  vestibule  cars.  It 
cannot  lead  passengers  to  believe 
that  doors  of  the  vestibule  will  be 
kept  closed  between  stations,  and 
then  negligently  leave  them  open 
without  Incurring  liability  to  a  pas- 
senger Injured  thereby.  CrandaJ)  v. 
Minneapolis,  etc.,  R.  Co.,  96  Minn. 
434,  106  NW  186,  113  AmSR  668,  2 
LRANS  646;  Kearney  v.  Oregon  R., 
etc.,  Co.,  69  Or..  12,  112  P  1083,  116 
P  693.  (3)  The  fact  that  the  vesti- 
bule door  between  cars  on  a  fast 
moving  train  Is  open  owing  to  a  de- 
fect, when  it  Is  Intended  to  be  closed, 
whereby  a  passenger  Is  thrown 
through  the  doorway,  Is  negligence. 
Robinson  v.  Chicago,  etc.,  R.  Co..  136 
Mich.  254.  97  NW  689. 

[b]  Trapdoors  over  st^^.»SInce 
the  <Aief  purpose  of  a  vestibuled 
train  is  to  furnish  to  passengers  a 
aaJTe  means  of  passage  between  the 
cars.  It  Is  the  duty  of  train  em- 
ployees to  exercise  the  highest  care 
to  see  that  the  trapdoors  over  the 
steps  of  such  cans  are  closed  and 
kept  closed  while  the  train  la  In 
motion.  St.  Louis,  etc.,  R.  Co.  v. 
Oliver.  92  Ark.  432.  123  SW  662; 
Johnston  V.  St.  Louis,  etc..  R.  Co., 
160  Mo.  A.  304,  130  SW  413. 

Opening  or  closing  window  or  door 
generallT  see  Infra  t  1381. 

62.  Clanton  v.  Southern  R.  Co., 
165  Ala.  485,  51  3  616,  27  LRANS  253; 
St.  Louis,  etc..  R.  Co.  v.  Dyer.  (Ark.) 
170  SW  1013. 

88.  Union  Pac  R.  Co,  v.  Brown.  73 
Kan.  233,  84  P  1026;  Gayle  v.  Louis- 
ville, etc,  R.  Co.,  16S  Ky.  469,  173 
SW  1113;  Tudor  v.  Northern  Pac.  R. 
Co.,  46  Mont.  456,  124  P  276. 

[a]  Passenger  requesting  open^ 
Ing. — A  passenger  Injured  through 
the  opening  of  a  vestibule  door  on  a 
train  before  his  station  was  reached 
cannot  recover  on  the  theory  of  neg- 
ligence In  opening  the  door  too  soon, 
If  It  was  done  at  his  request.  Tudor 
v.  Northern  Pac.  R.  Co.,  46  Mont.  466, 
124  P  276. 

84.  Ala. — Southern  R.  Co.  v.  Har- 
rington, 166  Ala.  630.  62  S  57,  139  Am 
SR  69. 

D.  C. — Llndsey  v,  Pennsylvania  R. 
Co.,  26  App.  603,  6  AnnCaa  862. 

Qa. — Atlantic  Coast  Line  R.  Co.  v. 
Powell.  127  Ga  806,  810.  66  SE  1006, 
9  LRANS  769,  9  AnnCas  663  and  note 
[dt  Cyc], 
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due  to  insnfficient  heating  of  the  car,  it  njiust  ap- 
pear that  the  condition  was  negligently  permitted 
to  exist,  in  addition  to  the  fact  that  a  dangerous 
condition  existed,  as  there  is  no  liability  unless 
the  carrier  has  rcasqn  to  foresee  injury  to  a  healthy 
person  by  reason  of  the  atmospheric  condition  of 
the  car," 

Water.  A  railroad  company  should  also  exer^ 
cise  a  high  degree  of  care  to  provide  its  passenger 
coaches  with  drinking  water.^ 

Snow  and  ic«  on  platfoim  and  stops.  Accumu> 
lations  of  snow  and  ice  on  ear  steps  and  platforms 
whicli  cannot  be  prevented  in  the  prosecution  of 
the  carrier's  business  will  not  be  imputed  to  it  as 
negligence.^  But  the  carrier  is  liable  for  injuries 
to  passengers  caused  by  such  accumulations,  if 
there  has  been  a  suffloient  opportunity  to  remove 
Such  source  of  danger,^  and  this  duty  is  not  per- 


formed by  merely  a|)pointing  employees  to  keep  the 
steps  or  platforms  m  a  safe  condition." 

Toilet  rooms.  It  has  been  held  that  a  toilet  room 
should  be  provided  in  each  passenger  coach." 

Locomotives.  A  railroad  company  owes  the  duty 
to  its  passengers  of  using  a  high  degree  of  Care  to 
have  its  locomotives  in  proper  condition  ;^  and  this 
duty  may  extend  to  the  providii^  of  a  safe  spark 
arrester." 

1379]  8.  Elevator  Cases."*  Owners  of  pas- 
senger elevators,  although  not  strictly  common  car- 
riers of  passengers,  owe  the  same  duty  to  those  who 
by  invitation,  express  or  implied,  are  transported 
in  the  cars  of  such  elevators,  to  exercise  the  high- 
est degree  of  care,  in  view  of  the  character  of  the 
mode  of  conveyance  adopted,  as  to  the  safety  of 
the  car  and  appliances,  and,  where  a  passenger  on 
an  elevator  is  injured  through  some  defect  in  the 
machinery  or  appliances,  of  which  defect  the  pro- 


Minn. — Schilling  V.  Winona,  etc., 
R.  Co.,  66  Hinn.  262,  68  NW  1083. 

Mo. — Taylor  v.  Wabash  R.  Co.,  38 
SW  304,  42  LRA  410;  Roark  v.  Mis- 
souri Pac  R.  Co.,  163  Mo.  A.  705.  147 
SW  499. 

Tex. — Missouri,  etc.,  R.  Go.  v.  Byrd, 
40  Tex.  Civ.  A.  315.  89  SW  991;  MlB- 
sourl,  etc.,  R.  Co.  v.  Foster^  (Civ.  A.) 
87  SW  879;  Arrlngton  v.  Texas,  etc., 
R.  Co.,  (Civ.  A.)  70  SW  551;  Interna^ 
tional,  etc.,  R.  Co.  v.  Davis,  17  Tex. 
Civ.  A.  840,  43  SW  640;  Ft.  Worth, 
etc..  R.  Co.  V.  Hyatt,  12  Tex.  Civ.  A. 
435.  34  SW  677. 

Wis. — Marcott  v.  Minneapolis,  etc., 
R.  Co.,  147  Wis.  216,  133  NW  37. 

[a]  TUa  dat7  •xtends  to  mall  oars 
<1)  in  which  postal  clerks  ride.  In 
the  absence  of  a  contract  exempting 
the  carrier  from  heatlngr  such  cars. 
Southern  R.  Co.  v.  Harrington,  166 
Ala.  630,  52  S  57.  139  AmSR  59;  In- 
ternational, etc.,  R.  Co.  v.  Davis,  17 
Tex.  Civ.  A.  340.  48  SW  640.  (2) 
U.  S.  Rev.  St.  gg  4002,  4006,  provid- 
ing that  postal  cars  shall  be  prop- 
erly heated  for  the  accommodation  of 
postal  clerks,  imposes  a  duty  on  the 
carrier,  and  for  a  breach  of  this  duty 
a  right  of  action  accrues  to  every 
postal  clerk  injured  thereby.  This 
right  of  action  Is  not  confined  to  the 
breach  of  the  csontract  of  carriage, 
but  arises  from  the  wrong  done  in 
the  negligent  performance  of  the 
duty  Imposed  on  the  carrier.  Llnd- 
sMr  v.  Pennsylvania  R.  Co.,  26  App. 
<I>.  C.)  603,  8  AnnCas  862  and  note. 

[b]  IMtgrs*  of  ksat<— A  carrier  of 
passsngers  must  ksep  Its  ears  sup- 
plied with  such  a  reasonabls  degree 
of  heat  as  win  keep  Its  passeniers 
Who  are  In  ordinary  normal  condition 
in  a  reasonable  desreo  of  comfort. 
Roark  v.  Missouri  Fae.  R.  Co.,  I6S 
Mo.  A.  706,  147  SW  499. 

Cc]  Kuuursa  aginmrted  br  pa«- 
Mtagkx^  oonutlon^^rhe  fact  that  a 

Jassenger  was  In  a  weakened  condi- 
lon  In  consequence  of  Illness  will 
not  prevent  a  recovery  for  Injury  re- 
sulting from  the  failure  of  the  car- 
rier to  provide  the  oar  with  heat  rea- 
sonably sufflclent  for  a  person  in 
ordinary  health.  Roark  v.  Missouri 
Pac.  R.  Co.,  163  Mo.  A.  705.  147  SW 
499.  See  also  generally  Damages 
[13  Cyc  31]. 

X>ntr  to  keep  station  boated  and 
oomfoxtable  see  supra,  g  1346. 

8S.  Marcott  v.  Minneapolis,  etc, 
R,  Co..  147  Wis.  216.  133  NW  37.  See 
also  cases  supra  note  84. 

BS.  Arrlngton  v.  Texas,  etc.,  R. 
Co..  (Tex.  Civ.  A.)  70  SW  5B1. 

87,  111. — Ohio,  etc.,  R.  Co.  V.  Al- 
lender,  69  111.  A.  «20. 

iTid. — Pittsburgh,  etc.,  R.  Co.  v.  Al- 
drldge,  27  Ind.  A.  498.  61  NK  741. 

Jiroh. — Meyer  v.  Michigan  Cent.  R. 
Co..  180  Mich.  616,  147  NW  485. 

Mft. — Craig  V.  St.  Louis  United  R. 
Co..  175  Mo.  A.  616,  158  SW  290. 

N.  T. — Pa!m«r  r.  Pennsylvania  Co., 
Ill  N.  T.  488,  18  NK  859,  2  LRA  252. 


Pa. — Sutton  V.  Pennsylvania  R.  Co., 
230  Pa.  623,  79  A  719. 

R.  I. — Riley  v.  Rhode  Island  Co.. 
29  R.  L  143,  69  A  338,  15  LRANS  623 
and  note,  17  AnnCas  60  and  note. 

Wash. — Caywood  v.  Seattle  Elec- 
tric Co.,  59  Wash.  566,  110  P  420. 

N,  S. — McCormaek  v.  Sydney,  etc., 
R.  Co.,  37  N.  S.  254. 

[a]  BMSon  for  rale. — It  would  be 
unreasonable  to  require  the  imme- 
diate and  continuous  removal  of  all 
snow  and  Ice  from  trains  during  pas- 
sage, and  a  passenger  cannot  assume 
that  the  effects  of  a  continuous 
Btorm  of  snow,  sleet,  or  rain  will  be 
immediately  and  effectually  removed 
from  the  exposed  platform  of  a  train 
between  stations.  Riley  v.  Rhode 
Island  Co.,  29  R.  L  143.  69  A  338,  15 
LRANS  523,  17  AnnCas  60. 

[h]  lUastratloiui. — (1)  Where, 
during  a  rain  and  snow  storm,  while 
the  weather  was  freezing,  the  steps 
of  a  railroad  car  became  icy  and  Bllp- 

fiery,  and  there  is  no  evidence  of  the 
ength  of  time  that  the  Ice  had  been 
on  the  steps,  or  that  there  had  been 
any  opportunity  to  remove  it,  negli- 
gence of  the  railroad  company  is  not 
shown.  Pittsburgh,  etc.,  R.  Co.  v. 
Aldrldge,  27  Ind.  A.  498.  61  NE  741. 
(2)  Where  the  conductor  of  a  street 
car  cleaned  the  steps  before  begin- 
ning a  fourteen-mlnute  trip,  his  fail- 
ure to  clean  the  steps  again  before 

Slaintlff  alighted  will  not  render  tbe 
efendant  company  liable,  unless,  in 
the  exercise  of  a  high  degree  of  care, 
the  frozen  slush  on  the  steps  should 
have  been  observed.  Craig  v.  SL 
Louis  United  R  Co..  176  Mo.  A. 
168  8W  390.  (S)  The  fact  that  snow 
and  lee  had  mcciunvlsted  on  the  steps 
of  a  street  car  by  being  brought  in 
on  the  feet  of  passengers,  between 
the  time  a  passenger  boarded  It  and 
slipped  in  getting  off  It,  Is  not  evi- 
dence of  negligence.  Caywood  v. 
Seattle  Blectrle  Co.,  69  Wash.  696, 
110  P  420. 

88.  U.  S. — Tacoma  R..  etc.,  Co.  v. 
Turner.  196  Fed.  484.  116  CCA  258. 

Ky. — South  Covington,  etc.,  St.  R. 
Co.  V.  Market,  ISS  Ky.  626.  182  SW 
860. 

Md. — ^Hanway  v.  Baltimore,  etc., 
R.  Co.,  126  Md.  636,  96  A  160. 

Mass. — Poster  v.  Old  Colony  St.  R. 
Co.,  182  Mass.  378,  66  NB  795;  GU- 
man  v.  Boston,  etc.,  R.  Co.,  168  Mass. 
454.  47  NE  193. 

Mich. — Dorrance  v.  United  R.  Co., 
175  Mich.  198,  141  NW  697.  AnnCas 
1915A  763  and  note. 

Minn.— Herbert  v.  St.  Paul  City  R. 
Co..  85  Minn.  341.  88  NW  996. 

Mo. — Craig  v.  St.  Louia  United  R. 
Co..  175  Mo.  A.  616.  158  SW  390;  Haas 
v.  St.  Louis,  etc.,  R.  Co.,  128  Mo.  A. 
79.  106  SW  599. 

N.  J. — Murphy  v.  North  Jersey  St. 
R.  Co..  81  N.  J.  L.  706,  80  A  S31.  35 
LRANS  692  and  note  trev  7S  A  1119 
mem]. 

[a]    Segrss  of  oMf*  vsqnirsd.^ — <l) 


A  street  car  company  is  required  to 
exercise  the  highest  degree  of  care  to 
keep  Its  platforms  ana  steps  In  safe 
condition  for  use  In  the  season  when 
operated,  so  far  as  It  practically  can 
so  do.  in  consideration  of  the  climate, 
temperature,  and  condition' of  the  air 
with  respect  to  snow,  moisture,  and 
frost.  Herbert  v.  St.  Paul  City  R. 
Co..  85  Minn.  341,  88  NW  996.  (2) 
In  determining  whether  a  street  rail- 
road company  was  negligent  in  fall- 
ing to  keep  the  steps  of  Us  car  free 
from  ice  and  frozen  slush,  the  obli- 

gatlon  of  a  high  degree  of  care  Is  to 
e  considered  In  connection  with  the 
circumstances  of  the  case,  and 
whether  prudent  persons  would  have 
anticipated  the  serious  results  from 
the  freezing  of  the  deposits.  Craig 
v.  St.  Louis  United  R.  Co.,  176  Mo.  A. 
«16,  158  SW  390. 

89.  Murphy  v.  North  Jersey  St 
R.  Co^  81  N.  J.  L.  706,  80  A  331,  36 
LRANS  592  [rev  73  A  1119  meml. 

90.  Loutavllle,  etc.,  R.  Co.  v. 
Grimes,  150  Ky.  219,  150  SW  846; 
Henderson  v.  Galveston,  etc.,  R.  Co., 
(Tex.  Civ.  A.)  38  SW  1136. 

[a]  In  Teams,  where  the  law  re- 
quires carriers  to  provide  separate 
coaches  for  white  and  negro  passen- 

f ers,  but  "equal  in  all  points  of  com- 
ort  and  convenience,"  a  negro  may 
recover  for  physical  pain  rssuttlng 
from  his  Inability  to  obey  a  call  of 
nature  because  of  the  lack  of  a 
toilet;  and  It  Is  no  defense  that  he 
did  not  go,  or  seek  to  go,  in  the  ear 
provided  for  white  passengers  and 
use  the  toilet  there,  as,  under  the 
statute,  he  had  no  right  to  do  thia 
Henderson  v.  Galveston,  etc,  R.  Co., 
(Civ.  A.)  88  SW  1186. 

91.  Philadelphia,  etc.  R.  Co.  v. 
Young,  90  Fed.  T0»,  88  CCA  261-  Rob- 
inson V.  New  York  Cent.,  etc..  R.  Co., 
9  Fed.  877,  80  Bl&tchf.  338:  Bajus  v. 
Syracuse,  etc.,  R.  Co.,  108  N.  Y.  812,  8 
NE  &S9,  S7  AmR  728;  Missouri,  etc., 
R.  Co.  v.  Flood,  86  Tex.  Civ.  A.  197. 
79  SW  1106;  Manser  v.  E!sstern  Coun- 
tlss  R.  Co.,  3  L.  T.  Rep.  N.  S.  B86. 

99.  St.  Loulj»  Southwestern  R. 
Co.  v.  Parks,  97  Tex.  181,  76  SW  740 
[rev  29  Tex.  Civ.  A.  661,  69  SW  126]: 
St.  Louis,  etc.,  R.  Co.  v.  Parks.  49 
Tex.  Civ.  A.  480,  90  SW  848:  Mis- 
souri, etc.,  R.  Co.  V.  Flood.  85  Tex. 
Civ.  A.  197.  79  SW  1106. 

[a]  VOst  approTsd  dsvtos^A 
railroad  must  equip  Its  engines  with 
the  most  approved  spark  arresters  In 
use  to  prevent  the  escape  of  sparks 
or  cinders.  St.  Louis  Southwestern 
R.  Co.  V.  Parks.  (Tex.  Clv.  A.)  73  SW 
439:  Texas  Midland  R.  Co.  v.  Jumper. 
24  Tpx.  Civ.  A.  671,  60  SW  797.  See 
also  generally  Railroads  [33  Cyc  1332 
et  seq]. 

98.   Cross  refsrenoes; 
Care  ag  to  operation  of  elevator  gen- 
erally see  supra  g  1307. 
Care    as    to    persons    boarding  or 

alighting  see  supra  g  1370. 
Competency  and  efflciency  of  oper- 
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prietoT  knew,  or  by  the  exercise  of  the^  highest 
degree  of  care  could  have  known  and  remedied,  he 
is  liable  to  the  passenger  for  the  injury  thereby 
sustained."  It  is  the  proprietor's  duty  to  employ 
persons  of  skill  and  experience  to  inspect  his  pas- 
senger elevators;^  and,  for  the  failure  of  the  per- 
sons employed  by  him  to  make  a  proper  inspection 
and  to  ascertain  a  defect  that  is  open  and  visible 
to  a  ^»erson  of  reasonable  skill  and  experience,  the 
proprietor  is  liable.**  So,  where  the  proprietor  fails 
to  avail  himself  of  the  use  of  an  appliance  known 
to  him  to  make  the  operation  of  the  elevator  rea- 
sonably safe  he  is  liable  for  a  resulting  injury."' 
Aceordii^;    to    some    authorities,    however,  the 

Btlves  Bee  supra  !  1308. 

9*.  Cal. — Treadwell  v.  Whlttler, 
SO  Cal.  674.  22  P  266,  13  AmSR  175, 
B  LRA  498. 

in.— Hodres  V.  Perclval,  132  lU.  G3, 
23  NG  42S;  Field  v.  French,  SO  III.  A. 
78;  H&rtford  Deposit  Co.  v.  Pederson, 
67  111.  A.  143  ISS  in.  224.  48  NTS 
301. 

Maas. — Toohy  v.  McLean,  199 
Mass.  486,  86  N£  678;  Bourgo  v. 
W&lte,  168  Maas.  SIS,  S4  NB  191. 

Mlnnw — Ooodsell  v.  Taylor,  41 
Iflnn.  207,  42  NW  873,  18  AmSR  TOO, 
4  LRA  678. 

Mo.— aoldamUh  v.  Holland  Bldg. 
Co.,  182  Ho.  687,  81  SW  1112:  Lee  v. 
Knapp,  166  Mo.  610,  86  SW  458: 
Chambers  v.  Kupper-Benson  Hotel 
Co..  164  Mo.  A.  249.  184  SW  46. 

Nebr. — ^Wricht  v.  Selden-Breek 
Constr.  Co.,  97  Kebr.  840,  161  NW 
926,  LRA1916B  740. 

R.  X.— Ellla  V.  Waldron,  1»  R.  I. 
S69,  88  A  869. 

wis. — Dibbart  V.  Metropolitan  Inv. 
Co..  168  WlB.  89.  147  NW  8.  148  NW 
1096.  LRA1916D  806,  312.  AnnCaa 
1916b  924  and  note;  Ferguson  v. 
Truaz,  126  Wis.  687,  118  NW  261. 

[a]  Vaawa  to  nudw  ynivar  taat^ 
The  owner  of  an  elevator  In  an  office 
bulldlnff  is  responsible  to  a  passen- 
ger.  Injured  by  the  fall  of  the  ele- 
vator because  of  a  latent  defect,  for 
nerllsence  of  the  manufacturer  In 
not  maklnr  a  proper  test  therefor, 
which  would  have  dlaolosed  It  Dlb- 
bert  v.  Metropolitan  Inv.  Co.,  168 
Wis,  69.  147  NW  3,  148  NW  1096.  LRA 
1916D  30S,  312,  AnnCasl916B  924  and 
note. 

[b]  Blevator  in  uM  tor  aoue  ttaae. 

— (1)  The  fact  that  the  particular 
machinery  has  been  used  with  safety 
for  years  and  is  not  obviously 
dangeroiia  will  not,  where  the  liven 
of  persons  depend  on  Its  safety,  as  In 
the  case  of  an  elevator,  justify  the 
presumption  that  its  use  may  be  con- 
tinued without  examining  ft  to  as- 
certain if  its  safety  has  been  im- 
paired. Goodsell  v.  Taylor.  41  Minn. 
207.  42  NW  873,  16  AmSR  700.  4  LRA 
673.  (2)  The  fact  that  an  elevator 
had  been  In  use  twenty  years  before 
It  broke,  because  of  a  latent  defect 
existing  when  It  was  Installed,  does 
not  afreet  the  questions  of  negli- 
gence of  the  manufacturer  in  not 
making  a  test  which  would  have  dis- 
closed It,  and  the  consequent  liability 
of  the  elevator  owner  therefor.  Dib- 
bert  v.  Metropolitan  Inv.  Co.,  J  58 
Wis.  69.  147  NW  3,  148  NW  1095, 
LRA19I6D  306,  312,  AnnCasl91«B 
924. 

[c]  KOvaUe  stool  In  eleTatori^ — 

The  owner  of  a  passenger  elevator  in 
a  building  is  not  guilty  of  negligence, 
Justifying  a  recovery  for  Injuries  to 
a  passenger.  In  permitting  a  movable 
stool  to  remain  in  the  elevator  for 
the  convenience  of  the  operator. 
Gibson  V.  International  Trust  Co.,  186 
Mass.  454.  72  NE  70. 

[d]  Call  bell. — It  la  not  negligence 
per  se  to  operate  an  elevator  without 
a  call  bell  in  an  unfinished  building 
open  only  to  employees  and  licensees 
of  the  contractor.  Wright  v.  Selden- 
Breck  Const.  Co.,  97  Nebr.  840,  161 
NW  926.  LRA1915K  740. 

XaspsotloB  of  manhtiiwy  uA  »• 
JMMiOs  fanandlj  see  supra  9  1872. 


95.  Rumetsch  v.  Wanamaksr,  216 
N.  T.  379,   110  760,  LRA191KC 

1246  [rev  164  App.  Div.  800,  189  NTS 
385].    See  also  cases  supra  note  94. 

[a]  An  hu^tiMon  by  nwrohaitta 
and  persona  not  engineers  or  me- 
chanics Is  not  an  inspection  com- 
mensurate with  the  danger.  Ru- 
metsch V.  Wanamaker.  216  N.  Y.  879, 
110  NE  760.  LRA1916C  124S  [rev  164 
App.  Dlv.  800.  189  NTS  886]. 

86>  Rumetsch  v.  Wanamaker.  210 
N.  Y.  879,  110  NE  760,  UIA1916C 
1246  [rev  164  App.  Div.  800,  139  NTS 
3861.    See  also  coses  supra  note  94. 

97.  Hart  v.  Fletcher  Land  Co.,  176 
Fed.  986;  Treadwell  v.  Whlttler,  80 
Cal.  674,  22  P  266,  13  AmSR  176,  6 
LRA  498:  Hodges  v.  Perclval,  132  III. 
68,  23  NE  423;  Lee  v.  Knapp.  65  Mo. 
A.  890. 

[a]  "Uke  oonunon  oanAwa  of 
paasengen,  they  must  keep  pace  with 
science,  art.  and  modern  Improve- 
ment in  supplying  safe  obtainable 
vehicles,  machinery,  and  appliances 
for  their  use."  Treadwell  v.  Whit- 
tier,  80  Cal.  674.  600,  22  P  266.  13 
AmSR  176,  6  LRA  49l  See  also  su- 
pra {  1874. 

[b]  "vara  usage  Iv  oUmvs  la  not 
tlw  sola  oiltatioiL  It  Is  the  duty  of 
owners  of  elevators  to  make  tnem 
reasonably  safe  for  the  uses  to 
which  they  are  to  be  put;  and.  In  so 
doing,  they  should  exercise  that  de- 
gree of  care  employed  by  reasonably 
prudent  men  In  attaining  the  same 
end."  Lee  v.  Knapp.  65  mo.  A.  390, 
406. 

[c]  In  Blioda  UluA  Court  and 
Practice  Act  (1906)  S  1121  requires 
passenger  elevators  to  be  fitted  with 
a  device  to  prevent  the  car  from  be- 
ing started  until  the  doors  opening 
Into  the  shaft  are  closed,  and  re- 
quires the  Inspectors  to  notify  the 
lessee  and  owner  of  the  building  in 
which  any  elevator  shall  be  used  or 
operated,  contrary  to  the  requtrc- 
menta  of  the  act,  of  such  violation. 
It  requires  the  lessee  and  owner, 
within  thirty  days  after  receipt  of 
the  notice,  to  comply  with  the  provi- 
sions of  the  section.  The  section 
also  requires  the  owner  or  owners  of 
any  such  buildings.  IC  leased  to  an- 
other, to  comply  with  the  provisions 
of  the  act.  and  provides  that  In  all 
cases  In  which  any  person  shall  suf- 
fer Injury  In  consequence  of  the  fail- 
ure of  the  lessee  or  owner  to  comply, 
or  in  consequence  of  the  failure  of 
the  lessee  or  owner  to  comply  with 
the  written  notice  of  the  factory  In- 
spector, they  shall  be  Jointly  liable 
for  the  damages  sustained,  and  also 

Srovldes  for  a  fine  of  not  less  than 
ve  dollars  nor  more  than  ten  dollars 
for  each  day  the  elevator  Is  operated 
contrary  to  the  act.  Where  under 
such  act  a  person  is  injured  by  the 
operation  of  an  elevator  by  a  tenant 
in  violation  of  the  act,  the  tenant  Is 
liable  without  notice  by  the  factory 
Inspector,  while  such  notice  is  a  con- 
dition precedent  to  the  liability  of 
the  owner  out  of  possession.  Hart 
V.  Fletcher  Land  Co.,  175  Fed.  985. 

[d]  A  dty  ordinance  requiring 
elevators  to  be  provided  with  hatch- 
ways and  automatic  doors  applies 
only  to  elevators  constructed  or  In- 
stalled subsequent  to  Its  passage  and 
not  Inclosed  In  shafts.   Kauftman  y. 


owner  of  such  an  elevator  is  required  to  exer- 
cise only  reasonable  care  in  this  regard.** 
One  who  accepts  an  express  or  implied  invitation 
to  ride  in  a  freight  elevator  is  entitled  only  to  such 
appliances  as  are  proper  for  freight  elevators.** 
1380]  L  Care  Eeqnired  and  Liability  in 
Management  and  Operation — 1.  In  QeneiaL^  A 
carrier  of  passengers,  such  as  a  railroad  or  street 
railroad  company,  owes  the  duty  to  its  passengers 
of  exercising  a  h^h  degree  of  care,  diligence,  and 
foresight  in  managing  and  operating  its  cars  and 
other  machinery  and  aj^lianees  by  which  the  trans- 
portation is  carried  out ;  and  if  it  fails  so  to  do,  it 
is  liable  for  injuries  to  passengers  caused  therel^;' 

Machin  Shirt  Co..  167  Cal.  606,  140  P 
16. 

98.  Rumetsch  v.  Wanamaker,  216 
N.  T.  379,  110  NE  760,  LRA191fiC 
1246  [rev  164  App.  Div.  800,  130  NTS 
385];  Grilten  v.  Manlce,  166  N.  T.  188, 
69  NB  925.  82  AmSR  630.  62  LRA  922 
[rev  47  App.  I>tv.  70,  oii  NTS  864]; 
HcOrelt  V.  Buffalo  Oflica  Btdg.  Co., 
163  N.  Y.  266.  47  NE  306  [rev  90  Hun 
30,  36  NTS  6991:  Dutcher  v.  Wana- 
maker. 139  NTS  392;  MaCk  y. 
Wanamaker,  ISO  NYS  891. 

[a]  mala  an  alanttor  lurtauad 
hr  a  rapatabla  lint  bH  au  tlta  MpU- 
aneaa  known  to  stop  the  machinery 
when  the  car  reaches  the  bottom  of 
the  shaft,  even  if  the  operator  is  re- 
miss in  his  duties  and  the  machinery 
is  In  perfect  order,  as  shown  by  vari- 
ous inspections  by  the  person  fnatall- 
ing   the   elevator.    Insurance  com- 

Eanles.  and  the  city,  one  inspection 
eing  made  only  a  few  hours  before 
an  accident  occurring  by  reason  of 
the  unexplained  failure  of  the  ma- 
chinery so  to  stop,  although  the  car 
Is  properly  operated,  there  is  no  lia- 
bility for  the  accident,  although  there 
has  been  an  occasional  bumping  of 
the  car  on  the  springs,  which  Is 
ahown  not  to  be  uncommon  or  to 
have  been  the  cause  of  the  accident. 
Griffen  v.  Manlce.  36  Misc.  364,  73 
NYS  659  [afT  74  App.  Div.  371.  77 
NYS  626.  and  aft  174  T.  505  mem, 
66  NE  1109  meml. 

99.  Halt  V.  Murdock,  114  Mloh. 
233.  72  NW  150. 

1.  Degree  of  care  nqnlrel  see 
generally  supra  SS  1295-1307. 

3.  U,  S. — Kansas  City  Southern  R. 
Co.  V.  Wlllsle.  224  Fed.  908,  140  CCA 
352;  Camden,  etc.,  R.  Co.  v.  Rice.  137 
Fed.  326,  69  CCA  656. 

Ala.— Kansas  City,  etc.,  R.  Co.  v. 
Sanders,  98  Ala.  293.  13  S  57. 

Ark. — Prescott,  etc.,  R,  Co.  v.  Mor- 
ris. 32  Ark.  365,  123  SW  392. 

Cal. — Green  v.  Pacific  Lumber  Co., 
130  Cal.  435,  62  P  74.7. 

Ga. — Chattanooga,  etc..  R.  Co.  v. 
Huggina,  89  Ga.  494,  15  SE  848. 

111. — Devine  v.  Chicago,  etc.,  R,  Co.. 
177  111.  A.  360;  Johnson  v.  Chicago 
City  R.  Co..  174  111.  A.  148. 

Ind. — Citizens'  St.  R.  Co.  v.  Jolly, 
161  Ind.  '80,  67  NE  935;  Lake  Erie, 
etc.,  R.  Co.  V.  Cotton.  45  Ind.  A.  680. 
91  NE  253. 

Ky. — Kentucky  Cent  R.  Co.  v. 
McMurtry.  11  Ky.  Op.  609,  8  KyL 
626. 

Me. — Cameron  v.  Lewlston,  etc.,  St. 
R.  Co..  103  Me.  482.  70  A  634,  126  Am 
SR  316,  18  LRANS  497. 

Mo. — Cobb  V.  Llndell  R.  Co.,  149 
Mo.  135,  50  SW  310. 

N.  J. — Paul  V.  North  Jerfey  St.  R. 
Co..  70  N.  J.  L.  795,  59  A  148. 

N.  Y. — Koehne  v.  New  York,  etc.. 
R.  Co.,  32  App.  Div.  419.  62  NYS  1088 
[aff  165  N.  T.  603  mem,  58  NB  1089 
mem];  Schmidt  v.  Coney  I.sland.  etc.. 
R.  Co..  26  App.  Div.  391.  49  NYS  777: 
Olpp  V.  Interborough  Rapid  Transit 
Co..  69  Misc.  695,  126  NYS  184. 

N,  C. — Brown  v.  Asheville  Power, 
etc..  Co..  171  N.  C.  B65,  88  SB3  S.-iB. 

Oh. — Mt.  Adams,  etc..  R.  Co.  v. 
Isaacs.  18  Oh.  CIr.  Ot.  177.  10  Oh.  Clr. 
Dec.  49;  Fisher  v.  Tryon.  16  Oh.  Clr. 
Ct.  641,  8  Oh.  Clr.  Dec.  666. 

R.  I. — ^Bosworth  V.  Union  B.  Co., 
26  R.  I.  202,  66  A  m 
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bat  the  earner  will  not  be  liable  for  injuries  eaused, 
without  any  n^ligence  on  its  part,  by  a  casualty 
which  could  not  have  been  reasonably  anticipated 


m  totwen.'  The  eanrier  mnoh  exereise  sooh  care 
in  the  formation  of  a  passenger  train/  and  it  is 
n^ligence  to  violate  statutory  provisions  regarding 


S.  C. — Cunningham  v.  Columbia, 
etc.,  R.  Co.,  96  S.  C.  466.  81  BE  150. 

Tex. — Allen  v.  Galveston  City  R. 
Co.,  79  Tex.  631,  15  SW  498;  Texas, 
etc.,  R.  Co.  V.  RuBBell,  (Civ.  A.)  74 
SW  569. 

Wash, — Mooney  v.  Seattle,  etc.,  R. 
Co.,  47  Wash.  640,  9t  P  408. 

W.  Va. — Ananla  v.  Noi^olk,  etc.,  R. 
Co.,  87  SE  167. 

See  generally  eupra  IS  1294-1306. 

[a]  The  ohaneter  of  tb»  train  and 
the  oomdltlfA  of  the  oan  and  avpu. 
aaoM  must  he  taken  Into  account  in 
determining  whether  the  train  was 
negllffently  or  carefully  operated. 
Cincinnati,  etc.,  R.  Co.  v.  Bravard,  SS 
Ind.  A.  422.  76  NE  899.  Sea  gener- 
ally supra  U  1303-1307. 

[b]  m  approaolilnff  any  plaoa  of 
daaffer,  as  in  attempting  to  run  its 
cars  through  a  mob.  It  Is  the  duty 
of  a  common  carrier  to  use  the  ut- 
most care  to  protect  its  passengera 
from  Injury.  Bosworth  v.  Union  R. 
Co.,  26  R.  I.  202,  66  A  490. 

[c]  To  determine  tlie  negUrenoe 
of  a  motonaan  (1)  hla  management 
of  the  car  and  not  the  resultant  ef- 
fects should  be  considered.  Paul  v. 
North  Jersey  St.  R.  Co.,  70  N.  J.  L. 
786,  59  A  148.  (2)  To  charge  a  mo- 
torman  with  negligence,  It  must  ap- 
pear that  he  had  notice  of  the  agency 
which  caused  the  injury,  or  contrib- 
uted thereto,  long  enough  to  enable 
him  to  form  an  intelligent  opinion  as 
to  how  the  accident  and  injury  might 
be  avoided,  and  to  apply  the  means 
to  avoid  It.  North  Chicago  St.  R.  Co, 
V.  O'Donnell.  116  III.  A.  110. 

[d]  AlMtnAonlnr  post,— (1)  It  is 
negngence  for  a  motorman  to  aban- 
don his  post  and  leave  hie  car  in 
such  a  condition  that  It  may  be 
easily  started  or  set  in  motion  by 
others.  Baldosta  St.  R.  Co.  v.  Fenn, 
11  Oa.  A.  686,  76  SB  984.  (2)  It  Is 
negligence  for  him  to  temporarily 
abandon  bis  post  while  his  car  is  de- 
scending a  grade,  unless  there  Is 
some  controlling  necessltv  for  such 
action.  Mooney  v.  Seattle,  etc.,  R. 
Co.,  47  Wash.  640,  92  P  408.  (8)  But 
where  a  street  car  approaches  a  rail- 
road crossing  protected  by  a  derail- 
ing switch,  there  Is  no  negligence  in 
the  mere  fact  that  the  conductor  of 
the  street  car  leaves  it  and  Koes 
ahead  to  operate  the  switch.  Cam- 
den, etc.,  R.  Co.  V.  Rice,  1S7  Fed.  326, 
69  CCA  656. 

[e]  Blxollar  nnlfonus  anA  signals 
t»  dnrereat  emnloyees. — It  la  negU- 

Bence  for  a  carrier  to  furnish  the  sta- 
on  master  and  the  conductor  sim- 
ilar uniforms,  and  to  give  them  sim- 
ilar signals,  witn  different  meanings, 
whereoy  an  engineer  starts  his  train 
on  a  signal  intended  for  another  pur- 
pose causing  a  collision  in  which  a 
passenger  Is  Injured.  Kansas  City, 
etc.,  R.  Co.  v.  Sanders,  98  Ala.  293,  13 
6  67. 

[f1     The  omdsness  of  tiis  train 

does  not  lessen  the  carrler'a  liability 
to  one  who  Is  received  as  a  passenger 
for  hire.  Green  v.  Paciflc  Lumber 
Co.,  180  Cal.  435,  62  P  747. 

[g]    A  statnta  prohibiting j>: 
gers  from  getting  on  and  on 
cars  at  the  front  end,  and  pre 
that  the  carrier  shall  not  oe 
for  injuries  received  by  passengers 
ell' 


ass en- 
street 


liable 


violating  It,  does  not  relieve  the  car- 
rier from  liability  for  so  negligently 
managing  Its  car  that  a  passenger  la 
thrown  from  the  front  platform. 
Seymour  v.  CltiseoB*  R.  Co.,  114  Mo. 
26«,  21  SW  739. 

[h]  nagmaiL^A  carrier  la  not 
compelled  to  have  a  flagman  at  a 
particular  point,  in  the  absence  of 
statutory  or  municipal  requirements; 
but  In  determining  negligence  the 
failure  to  provide  a  flagman  may  be 
considered.  McOherry  v.  Snare,  etc., 
Co..  1.10  App.  Dlv.  241.  114  NTS  674 
[aff  198  N.  Y.  632  mem,  92  NE  1O90 
mem]. 


[i]  axploOlng  torpedo. — Under  a 
statute  making  railroads  responsi- 
ble for  all  damages  caused  by  the 
running  of  trains,  a  railroad  company 
Is  liable  for  injuries  received  by  a 
passenger  standing  at  a  station  when 
a  torpedo  on  the  &aok  was  exploded 
by  Its  train.  Kansas  City  Southern 
R.  Co.  V.  WniBle,  224  Fed.  ftOS.  140 
CCA  852. 

[J]  Honrs  of  labor. — ^In  New  York, 
where  the  main  line  of  a  street  sur- 
face railroad  lies  without  the  cor- 
porate limits  of  cities  of  the  first 
and  second  class.  It  Is  not  negligence 
on  the  part  of  the  company  to  allow 
the  motorman  and  the  conductor  to 
remain  on  duty  for  thirteen  hours, 
for  L*bor  Law  (Conso!.  L.  [1909]  c 
31)  9  6,  providing  that  ten  hours' 
labor  shall  constitute  a  day,  applies 
only  to  street  railroads  whose  line 
of  travel  lies  principally  within  the 
corporate  limits  of  cities  of  the  first 
and  second  class,  and  Penal  Iaw 
(Consol.  U  [1909]  c  40)  E  1271  has 
no  application  where  the  motorman 
and  the  conductor  have  not  been  on 
duty  for  sixteen  hours.  Oleeson  v. 
Hudson  Valley  R.  Co..  148  App.  X>iv. 
884,  128  NYS  769. 

a.  Ala. — Irwin  v.  Loulavllle,  etc., 
R.  Co.,  60  S  62. 

Colo. — Denver,  etc.,  R.  Co.  v.  Pil- 
grim, 9  Colo.  A.  86,  47  P  657. 

Ida. — LeDeau  v.  Northern  Pac.  R. 
Co.,  19  Ida.  711,  115  P  602.  34  LRA 
NS  725,  AnnCasl912C  438  and  note. 

Kan.— Missouri,  etc.,  R.  Co.  v. 
Orton.  67  Kan.  848.  73  P  «3. 

B^. — Shelton  v.  Louisville,  etc.,  R. 
Co..  89  SW  842,  19  KyL  216. 

Mass.— Crowley  v.  Boston  El.  R, 
Co..  204  Mass.  241,  90  NE  532. 

Mo. — Pusselman  v.  Wabash  R.  Co., 
139  Mo.  A.  198.  122  SW  1137. 

N.  Y.— Stierle  v.  Union  R.  Co.,  166 
N.  T.  70.  50  NE  419  [rearg  den  156 
N.  Y.  684  mem,  50  NE  8341;  Waddy 
V.  Brooklyn  Heights  R.  Co.,  156  App. 
Dlv.  80,  140  NTS  824;  Cheyne  v.  Van 
Brunt  St..  etc.,  R.  Co.,  97  App.  Dlv, 
56,  89  NTS  626;  Whiting  v.  New  York 
Cent.,  etc..  R.  Co.,  97  App.  Div.  11, 
89  NTS  684;  Regensburg  v.  Nassau 
Electric  R.  Co.,  68  App.  Div.  566,  69 
NYS  147. 

Pa. — Foreman  v.  Pennsylvania  R- 
Co..  196  Pa.  499.  46  A  109. 

Tex. — Houston  City  St.  R.  Co.  v. 
Ross,  (Civ.  A.)  28  3W  264. 

Wash. — Poster  v,  Seattle  Electric 
Co..  86  Wash.  177,  76  P  995. 

Wyo. — Chicago,  etc.,  R.  Co,  v. 
Lampman.  18  wyo.  106.  104  P  638, 
26  LRANS  217,  AnnCasl912C  788. 

[a]  A  motomuu  who  obay*  dgnala 
given  him  by  the  conductor,  and  who 
does  not  see  or  know  that  to  obey 
such  signals  will  result,  or  will  be 
likely  to  result,  In  an  Injury  to  an 
Intending  passenger.  Is  guilty  of  no 
negligence.  Foster  v.  Seattle  Elec- 
tric Co..  85  Wash.  177,  76  P  996. 

[b]  tajwej  to  postal  olerk. — A  car- 
rler  Is  not  liable  for  injury  to  a 

fiostal  clerk  on  Its  train  which  ran 
nto  a  siding  because  of  a  switch 
belag  negligently  left  open,  although 
the  switch  had  no  signal  on.  there 
being  no  evidence  that  absence  of  it- 
caused  the  accident,  and  the  switch 
being  a  standard  lever  switch  in  gen- 
eral use  along  the  line  of  the  rail- 
road. Foreman  v.  Pennsylvania  R. 
Co.,  196  Pa.  499.  46  A  109. 

[c]  It  Is  not  nagUffence  to  ran  a 
train  dulng  a  severs  snowstonn,  al- 
though an  accident  results  there- 
from, such  an  accident  not  having 
before  occurred  In  the  same  connec- 
tion. Denver,  etc.,  R.  Co.  v.  Pilgrim, 
9  Colo.  A.  Se,  47  P  667. 

[dl  Train  ont  et  Urn*. — "Engi- 
neers,   conductors    and    other  em- 

filoyees  engaged  on  the  trains,  and 
n  employments  directly  connected 
therewith,  are  bound  to  know  the 
times  when  trains  are  liable  to  meet 
or  to  pass  each  other,  or  to  pass  sta- 


tions, and  the  duty  Is  devolved  upon 
them,  if  trains  are  out  of  time  to 
be  on  the  look  out,  and  give  season- 
able notice  to  each  other  of  any 
meeting  of  trains  out  of  time  or 
places  so  that  accidents  and  injury 
to  life  or  property  may  be  avoided, 
and  In  regard  to  this,  also  they  are 
bound  to  exercise  the  utmost  care 
and  diligence."  Gonzales  v.  New 
York,  etc..  R.  Co.,  39  HowPr  (N.  Y.) 
407.  417. 

[e]  TloUtlon  of  rnl«s,^Tbe  fail- 
ure of  trainmen  to  comply  with  the 
rules  regulating  the  starting  of 
trains  at  stations,  which  rules  re- 
quire a  higher  degree  of  care  for  the 
safety  of  the  passengers  than  the 
law  requires.  Is  not  negligence  for 
which  the  carrier  is  liaole,  but  the 
question  Is  whether  there  was  a  fail- 
ure to  exercise  the  degree  of  care 
which  the  law  Itnposes  for  the  safety 
of  passengera.  Chicago,  etc,  R.  Co. 
v.  Lampman,  18  wyo.  106,  104  P  532, 
26  LRANS  217  and  note,  AnnCas 
1912C  788. 

[f]  The  violation  of  a  mnnlolpal 
ordlnanoe  regulating  the  running  of 
street  cars,  resulting  In  an  Injury  to 
a  passenger,  cannot  be  made  the 
basis  of  a  civil  liability  by  a  mere 
allegation  that  such  ordinance  was 
In  force  and  binding  on  defendant, 
since  It  must  be  alleged  and  proved 
that  defendant  agreed  to  be  bound 
by  the  ordinance.  Bylngton  v.  St. 
Louis  R.  Co..  147  Mo.  673,  49  SW  876. 

[g]  Sparks  f^mn  looomottve.^ — A 
carrier  is  not  liable  for  injury  to  a 

tiassenger  from  a  cinder  from  the 
ocomotive  coming  through  an  open 
door  of  a  car,  the  locomotive  being 
In  good  repair  and  equipped  with  the 
best  spark  arrester,  and  being  prop- 
erly and  skillfully  managed  and 
operated,  and  the  proof  not  warrant- 
ing a  finding  of  culpable  negligence 
in  the  carrier's  having  the  door  open. 
Missouri,  etc^  R.  Co.  v.  Orton.  C7 
Kan.  848.  73  P  68. 

[h]  Mlssils  thrown  thzovcb  win- 
dow.— (1)  Ordinarily  a  carrier  Is  not 
required  to  anticipate  that  a  missile 
will  be  thrown  through  a  car  window 
by  a  stranger  and  injure  a  passenger, 
and  is  not  required  to  see  that  the 
blind  Is  closed  or  lowered  to  prevent 
it,  the  glass  and  blinds  being  in- 
tended only  to  admit  and  exclude 
light  and  air  for  the  comfort  and 
pleasure  of  passengers;  and  in  the 
absence  of  any  showing  that  such 
an  assault  or  injury  could  have  been 
reasonably  anvclpated  the  carrier 
cannot  be  held  liable  for  the  Injury. 
Irwin  v.  Louisville,  etc.,  R.  Co.,  161 
Ala  489,  50  S  62,  186  AmSR  IBS,  IS 
AnnCas  772.  (2)  Nor  can  the  carrier 
be  held  liable  In  such  a  case,  because 
of  the  conductor's  failure  to  move 
the  car  as  requested  by  passengers. 
Louisville  R.  Co.  v.  Dott.  161  X^r.  769. 
171  SW  438,  LRAm6C  681  Uid  note. 

[1]  PuBon  falUag  from  conanetox*s 
pooketn^Where  a  passenger  on  a 
street  car  was  Injured  by  being 
struck  in  the  eye  by  the  conductor's 
transfer  punch  which  fell  from  his 
pocket  as  he  hurried  through  the  car 
to  readjust  the  trolley  pole,  the  car- 
rier was  not  liable  therefor,  since  it 
was  not  a  casualty  which  could  rea- 
sonably have  been  anticipated  or 
foreseen.  Cheyne  v.  Van  Brunt, 
etc.,  R.  Co.,  97  App.  Div.  66,  89  NYS 
626. 

.   Aot  of  CtoO,  vis  major,  or  inwvStelile 
aeeideat  gsamUar  see  supra  i  1316. 
Canlsr  not  Inmnr  gsasnillr  see 

supra  9  ISOX. 

4.  Denver.  etc»  R.  Co.  v.  Pilgrim. 
9  Colo.  A.  86,  47  P  687-  ClevOand. 
etc..  R.  Co.  V.  Wade,  18  Ind.  A.  ut, 
48  NE  12. 

[a]  Oan  wSIb  looM  Ooon^It 
Is  not  negligence  per  se  for  a  mft- 
road  company  to  have  attached  to 
its  passenger  train  one  or  more 
vestibule  cars  whose  doors  are  closed 


For  later  eases,  developments  and  ohanges  In  the  law  see  cumulative  Annotations,  same  title,  page  snd  note  ntauber. 
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the  formation  of  sueh  a  train.'  Where  the  n^li- 
gence  of  the  carrier's  employees  contributes  di- 
rectly to  bring  about  the  dangerous  situation,  the 
fact  that  they  are  reasonably  prudent  after  they 
discover  the  impendin|r  dangei  does  not  relieve  the 
carrier  from  liability. 

Derailment  of  car.  Where  a  carrier  operates  its 
road,  ear,  or  train  so  n^ligently  that  a  ear  is  de- 
railed, it  is  liable  for  the  resulting  injuries  to  a 
passenger,'  although  the  mere  fact  of  a  derailment 
does  not  render  the  carrier  liable,  if  it  oeoors  with- 
out any  negligence  on  its  part." 

[$  1381]  2.  Providing  for  Safety  and  Oomfort 
of  Faasengen  on  Txaiiu.'  Proper  appliances  for 
the  protection  of  the  passenger,  such  as  gates  on 


platforms  and  the  like,  must  be  so  used  that  they 
will  afford  the  protection  intended/"  Passengers 
should  be  protected  against  dangers  from  obstruc- 
tions in  the  aisles  of  the  car,"  of  which  the  car- 
rier's employees  have  notice,  or  should  have  no- 
tice,*^ from  tu^icles  falling  from  an  overhead  rack,*' 
and  from  disorder,**  and  they  should  be  famished 
the  usual  comfort  in  the  way  of  heat.*" 

Opening  or  clwing  window  or  door.  An  injury 
caused  to  a  passenger,  such  as  that  of  having  his 
hand  or  foot  crashed  by  the  opening  or  closing  of 
a  ear  window  or  door,  as  where  it  is  due  to  the 
usual  lurching  or  swinging  of  the  car,  is  an  accident 
for  which  the  carrier  is  not  liable,  nnlees  it  is  at- 
tribatable  to  negligence  on  the  part  of  the  carrier.^ 


and  locked.  Cleveland,  etc.,  R.  Co.  v. 
Wade,  18  Ind.  A.  340,  4S  NB  12. 

[b]  Baowploir  aliead. — Where 
there  has  been  a  anowstorm  In  the 
mountains  over  which  a  passenger 
train  Is  about  to  nass.  It  la  not  neces- 
sarily negligent  tor  the  company.  In 
order  that  schedule  time  may  be 
kept,  to  make  up  the  train  with  a 
snowplow  ahead,  and  a  Hanger  be- 
hind the  leading  locomotive  and  be- 
tween said  locomotive  and  the  two 
locomotives  which  are  the  real  mo- 
tive power  of  the  train  proper.  Den- 
ver, etc.,  R.  Co.  V.  Pilgrim,  9  Colo. 
A.  86,  47  P  6B7. 

6.  Preecott,  etc.,  R.  Co.  t.  Smith, 
70  Ark.  17fi.  87  SW  866. 

[b]  In  ATkansaa  Sandels  A  H. 
Dig.  I  6196,  providing  that  In  form- 
ing- a  "passenger  train"  no  freight 
or  lumber  cars  shall  be  placed  in  the 
rear  of  passenger  cars,  and.  If  bo 
placed,  and  a  personal  injury  hap- 
pens, the  employees  or  agents .  di- 
recting or  permitting  such  arrange- 
ment shall  be  guilty  of  intentional 
wrong  causing  the  injury.  Is  appli- 
cable to  a  train  composed  of  several 
freight  cars  and  a  caboose,  and 
carrying  passengers  for  hire,  made 
up  by  having  the  caboose  In  front, 
and  operated  by  having  the  engine 
in  the  rear  push  the  train  backward, 
rendering  the  company,  In  an  action 
for  the  death  of  a  passenger  on  such 
train  caused  by  the  caboose  leaving 
the  track,  guilty  of  negligence  as  a 
matter  or  law.  Prbscott,  etc.,  R.  Co. 
v.  Smith.  70  Ark.  179.  67  SW  866. 

S.  Grand  Rapfds,  etc.,  R.  Co.  v. 
Sllison,  117  Ind.  2S4,  20  NE!  186. 

7.  Ark. — St.  IjOuiH,  etc,  R.  Co.  v. 
Stewart.  68  Ark. -606,  61  SW  1C9,  82 
AmSR  311. 

Del. — Braunsteln  v.  People's  R.  Co., 
26  Del.  65,  78  A  609. 

Ga. — Macon,  etc,  R.  Co.  v.  Barnes, 
113  Ga.  212,  S8  BE  756. 

Ind. — Terre  Haute,  etc.,  R.  Co.  v. 
Sheeks.  166  Ind.  74,  66  NS  434  <by 
defective  switch),  _ 

Ky. — Louisville  R,  Co.  v.  Hartlage, 
74  SW  742.  25  KyL  162. 

Md. — United  R.,  etc.,  Co.  v.  Dean. 
117  Hd.  686,  84-  A  75. 

N.  T, — Bowen  v.  New  York  Cent. 
R.  Co.,  18  N.  T.  408,  72  AmD  629; 
Ramson  v.  Metropolitan  St.  R.  Co., 
78  App,  DIv.  101.  79  NTS  688  [aff 
177  N.  T.  678  mem,  69  NE  1129  mem]; 
Ludlngsky  v.  New  York  City  R.  Co., 
68  Misc.  669,  103  NTS  711. 

S,  C. — Stembrldge  v.  Southern  R. 
Co.,  66  S.  C.  440,  43  SE  968. 

Tex. — Trinity  Valley  R.  Co.  v. 
Stewart,  (Civ.  A.)  62  SW  1086. 

Wis. — Smith  V.  Milwaukee  Elec- 
tric R..  etc.,  Co.,  119  Wis.  336,  96 
NW  823. 

8>  Chicago,  etc.,  R.  Co.  v.  Drlg- 
gers,  1  Ind.  T.  412,  46  SW  124;  Davis 
V.  Galveston,  etc.,  R.  Co..  42  Tex. 
Civ.  A.  56.  93  SW  222. 

Wamtimaaj  and  malntMMic*  of 
MpUaaoM  on  trains  see  generally 
supra.  IS  1371,  1377.  1378. 

IOl  Boston,  etc.,  R.  Co.  v.  Stock- 
well,  146  Fed.  606,  77  CCA  19; 
Augusta  R.  Co.  v.  Glover,  92  Ga.  132, 
18  SE  406;  Byron  v.  Lynn,  etc.,  R. 
Co.,  177  Mass.  303,  68  NE  1016; 
Drlggs  V.  Interborough  Rapid  Tran- 
sit Co.,  49  MiBC  621,  96  NTS  lOSl. 


[a]    Btms   ■polled   by  grease. — 

Where  Injuries  to  a  passenger's  dress 
were  caused  by  its  coming  in  con- 
tact with  a  hinge  of  the  gate  of  the 
car.  which  was  smeared  with  grease, 
evidence  as  to  the  condition  of  the 
gate,  that  It  was  unusual  and  not 
to  be  guarded  against  by  passen- 

f;ers,  that  it  was  the  cause  of  the 
njury,  and  that  the  gate  was  Im- 
mediately controlled  by  defendant's 
employee,  so  as  to  raise  an  inference 
of  notice  to  defendant  of  its  condl- 
tlon^  was  sufficient  to  establish  de- 
fendant's liability.  DrlgBS  v.  Inter- 
borough Rapid  'Transit  Co.,  49  Misc. 
621,  96  NTS  1031. 

11.  Chicago,  etc^  R.  Co.  v.  Buck- 
master,  74  111.  A.  676;  Abernathy  v. 
Lusk.  <Mo.  A.)  182  SW  1049;  Van 
Winkle  v.  Brooklyn  City  R.  Co.,  46 
Hun  (N.  T.)  664;  Bums  v.  Pennsyl- 
vania R.  Co.,  283  Pa.  S04,  82  A  246, 
AnnCasl913B  811  and  note.  But  see 
Cincinnati  Tract.  Co,  v.  Hamburger, 
82  Oh.  Clr.  Ct.  263  [alf  84  Oh.  St.  466 
mem,  96  NE  1148  mem]  (holding  that 
a  passenger  cannot  recover  for  in- 
juries sustained  in  attempting  to  get 
by  a  basket  and  box  placed  in  the 
aisle  by  other  passe^igers). 

19.  Burns  v.  Pennsylvania  R.  Co., 
283  Pa.  304.  82  A  246,  AnnCasl913B 
811  and  note. 

13.  LfOuisvUle,  etc.,  R.  Co.  v. 
Rommele,  152  Ky.  719,  164  SW  16; 
Morris  v.  New  York  Cent.,  etc,  R. 
Co.,  106  N.  T.  678,  13  NE  466,  1  SUv. 
A.  618;  Whiting  v.  New  Tork,  etc., 
R.  Co.,  97  App.  Div.  11;  89  NTS  684. 

"If  the  servants  in  charge  of  the 
car,  or  whose  duty  It  is  to  look  after 
the  safety  and  comfort  of  passen- 
gers, see  or  have  opportunity  In  the 
performance  of  their  duties  to  see 
a  pacliage  or  bundle  In  a  rack,  and 
it  Is  of  such  alee  or  appearance,  or  Is 
so   placed   in   the   rack   as    that  a 

Srudent  person  in  the  exercise  of  or- 
Inary  care  might  reasonably  antic- 
ipate that  the  movement  of  the  car 
would  cause  it  to  fall  out.  It  is  the 
duty  of  the  servants  named  to  re- 
move It  from  the  rack  or  secure  It 
In  some  way,  and  if  they  fall  to  do 
this,  and  a  passenger  Is  Injured  by  a 
package  falllne  from  the  rack,  the 
carrier  will  be  liable.  But  if  a  pack- 
age or  bundle  placed  in  a  rack  Is  of 
a  size  and  appearance  suitable  to  be 

filaced  In  the  rack,  and  there  is  noth- 
ng  in  the  manner  in  which   It  is 

§ laced  In  the  rack  to  cause  a  pru- 
ent  person  exercising  ordinary  care 
to  anticipate  that  It  might  fall  out, 
the  carrier  will  not  be  liable."  Louis- 
ville, etc.,  R.  Co.  V.  Rommele,  162 
Ky.  719,  ^21,  154  SW  16. 

[a]  Degree  of  oax*^A  carrier  Is 
only  bound  to  use  reasonable  care  and 
diligence  to  prevent  passengers  from 
being  injured  by  articles  falling  from 
racks  in  the  cars.  Intended  to  hold 
the  same.  Morris  v.  New  York  Cent., 
etc.,  R.  Co..  106  N.  T.  678,  13  NE 
466,  1  Sflv.  A.  613:  Whiting  v. 
New  York  Cent.,  etc.,  R.  Co.,  97  App. 
Div.  11.  89  NTS  684. 

14.  Partridge  v.  Woodland  Steam- 
boat Co.,  66  N.  J.  L.  290,  49  A  726; 
Texas,  etc.,  R.  Co.  v.  Hughes,  (Tex. 
Civ.  A.)  41  SW  821. 

Froteotlon  f«m  aota  of  fellow  pas- 
■Mvws  or  otluv  third  peraoaa  aea 


generally  supra  |9  1332-1334. 

IB.    See  Biipra  9  1378. 

16.  Ala. — Irwin  v.  Louisville,  etc., 
R.  Co.,  161  Ala.  489,  60  S  62,  136 
AmSR  163,  18  AnnCae  772. 

Ga. — Bennett  v.  Central  of  Georgia 
R.  Co.,  6  Ga.  A.  186,  64  SE  TOO. 

III.— Cleveland,  etc,  R.  Co.  v. 
Scott,  111  HI.  A.  234. 

I&. — Brineger  v,  Louisville,  etc., 
R.  Co.,  72  SW  783.  24  KyL  1973. 

Md. — Dawson  v.  Maryland  Electric 
R.  Co.,  119  Md.  373,  86  A  1041. 

Mass. — Shaughnessy  v.  Boston, 
etc.,  R.  Co.,  222  Mass.  884.  110  NE 
962;  Larson  v.  Boston  El.  R.  Co.,  212 
Mass.  262,  98  NE  1048:  Kellogg  v. 
Boston,  etc..  R.  Co.,  210  Mass.  324, 
96  NE  625;  Casey  v.  New  Tork,  etc., 
R  Co.,  207  Mass.  443.  98  NE  926; 
Crowley  v.  Boston  El.  R.  Co.,  204 
Mass.  241.  90  NE  532;  Sllva  v.  Bos- 
ton, etc.,  R.  Co.,  204  Mass.  63.  90  NE 
647;  Welnschenck  v.  New  Tork,  etc., 
R.  Co.,  190  Mass.  260,  76  NE  662. 

Minn. — Simonds  v.  Minneapolis, 
etc,  R.  Co.,  87  Minn.  408,  92  NW 
409. 

N.  J. — Nlrk  V.  Jersey  City,  etc..  St. 
R.  Co.,  76  N.  J.  L.  642,  68  A  168; 
Graf  V.  West  Jersey,  etc.,  R.  Co., 
62  A  833. 

N.  T. — Stremhel  v.  Brooklyn 
Heights  R  Co.,  110  App.  Div,  23,  96 
NTS  90S;  Muller  v.  Manhattan  R. 
Co..  48  Mlsc  624,  96  NTS  270;  Rubln 
V.  Interborough  Rapid  Transit  Co., 
136  NTS  60;  Stein  v.  Manhattan  R. 
Co..  90  NTS  437. 

N.  C. — Skinner  v.  Wilmington,  etc., 
R.  Co.,  128  N.  C.  436.  39  SE  66. 

Tex. — International,  etc.,  R,  Co.  v. 
Phillips,  29  Tex.  Civ.  A.  386,  69  SW 
107:  St..  Louis  Southwestern  R.  Co. 
v.  Ball,  28  Tex.  Civ.  A.  287.  66  SW 
879. 

Utah.— Chris tensen  v.  Oregon  Short 
Line  R  Co.,  36  Utah  137,  99  P  676. 
20  LRANS  265,  18  AnnCas  1159  and 
note. 

[a]    Season     for  rule. — "It  Is 

common  knowledge  that  passen- 
gers on  ordinary  railroad  cars 
open  and  shut  the  olinds  to  the  win- 
dows, and  raise  and  lower  the  win- 
dows, near  their  seats,  at  their 
pleasure:  that  they  adjust.,  them  to 
suit  their  own  convenience;  that  if 
they  cannot  do  so  that  it  Is  usually 
done  by  the  employes  of  the  car- 
rier, at  the  request  and  In  accordance 
with  the  wishes  and  directions  of 
the  passengers.  While  employes  of 
railroads  do  open  and  shut  the  doors 
to  the  cars,  and  raise  and  lower  the 
blinds  and  windows,  the  passengers 
also  do  the  same,  and  the  employes 
of  the  carrier  perform  these  acts  at 
the  request  of  the  passengers.  While 
the  carrier  or  Its  employes  probably 
can  control  the  passengers,  as  to 
whether  the  doors  or  windows  or 
blinds  shall  be  opened  or  closed,  yet 
the  passengers  usually  open  or  close 
them  at  their  own  will,  and  If  re- 
strained or  prevented  from  so  doing 
it  Is  the  exception  and  not  the  rule. 
Irwin  V.  Louisville,  etc..  R.  Co..  161 
Ala.  489,  492.  60  S  62,  135  AmSR 
163.  IS  AnnCas  772. 

tb]    ZUvstratlona,  not  neffllfeno*. 
— (1)  It  la  generally  known  that  the 
catches  on  car  doors  are  sot  ln> 
tended  to  hold  fhe  /doeioL-dimiraly 
Digitized  by  CjCTOvTc 
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Thus  where  the  carrier's  employee  does  not  know 
or  have  reason  to  know  of  a  passenger's  dai^erous 
position  near  a  door,  and  he  opens  or  closes  the 
door,  <Fhereby  the  passenger  is  injured,  the  carrier 
is  not  liable,  nor  is  it  liable  for  injuries  to  a  pas- 
senger by  the  opening  or  closing  of  a  door  or 
window  hy  another  passenger.^'  But  the  carrier  is 
liable,  where  its  employee,  knowing,  or  having  rea- 
son to  know,  of  a  passenger's  dangerous  position 
near  a  door,  opens  or  closes  such  door,  without 
warning  the  passenger  of  his  danger,  whereby  he 
is  injured."  It  is  the  duty  of  the  carrier  to  have 
the  windows,  doors,  and  ventilators  of  a  passenger 
car  closed  while  passing  through  a  long  tunnel  to 
prevent  the  otherwise  inevitable  discomfort  from 
smoke,  cinders,  and  gas;^  hut  it  does  not  follow 


that  an  officer  should  be  provided  for  every  car,  or 
that  the  omission  to  shut  out  the  gas  and  smoke 
would  of  itself  give  a  passenger  a  right  to  sue  for 
the  discomfort  and  annoyance." 

[}  1382]  3.  Orercrowding.  It  is  the  earrier^s 
duty  to  exercise  a  high  degree  of  care  to  provide 
its  passengers  with  seats  and  with  a  safe  place  to 
ride,  so  as  to  prevent  overcrowding,"  particularly 
where  it  has  notice  in  advance  that  an  unusual 
number  of  passengers  will  ride  on  its  trains;"  and, 
while  it  is  not  negligence  per  se  to  receive  a  pas- 
senger on  a  crowded  ear  or  train,^*  and  the  carrier 
is  not  liable  for  a  passenger's  injuries  if  it  exer- 
cises a  proper  degree  of  care  for  his  safety  in  such 
cases,'"  yet  it  is  its  duty  to  exercise  a  degree  of 
care  for  the  passenger 's  safety  proportionate  to  the 


asainst  belnsr  shut,  but  only  to  guard 
against  their  being  easily  moved; 
and  It  cannot  be  Inferred  from  the 
mere  closing  of  a  door,  caused  hy 
an  unusual  Jolt  of  the  car  whereby 
a  passenger  was  injured,  that  there 
was  a  defective  fastening,  or  that 
there  had  been  negligence  in  putting 
the  door  on  the  catch  by  the  em- 

Sloyee  who  opened  It.  Shaughnessy  v. 
iostnn,  etc..  It.  Co.,  222  Mass.  334. 
110  NB  962;  Welnschenck  v.  New 
York,  etc.,  R.  Co..  190  Mass.  260,  76 
HE  662.  (2}  Where  a  passenger,  as 
the  train  approat^es  her  destination 
and  while  ft  Is  several  hundred  feet 
away.  leaves  her  seat  and  goes 
through  the  open  door  to  the  plat- 
form and  stands  there  with  her  hand 
on  the  jamb  of  the  door,  and  when 
the  train  is  stopped  In  its  usual  man- 
ner the  door  swings  against  her 
fingers  and  Injures  them,  there  is  no 
negligence  making  the  carrier  liable. 
Shaughnessy  v.  Boston,  etc.,  R.  Co., 
222  Mass.  334,  110  NE  962;  MuUer 
V.  Manhattan  R.  Co..  48  Misc.  S24, 
96  NYS  270.  (3)  Merely  opening  a 
side  door  of  an  elevated  car  before 
the  train  has  come  to  a  full  stop, 
whereby  a  passenger's  hand  is  In- 

inred,  is  not  negligence.  Hannon  v. 
Joslon  El.  R.  Co..  182  Mass.  426,  «5 
NK  809.  (4)  A  passenger  in  a  street 
car  may  not  recover  for  Injury  from 
an  open  window  falling  on  her  hand 
on  the  window  sill,  there  being  no 
evidence  of  a  defect   therein,  no 

B resumption  of  negligence,  because 
!ke  window  Is  designed  to  be  opened 
and  shut  by  passengers  at  their  con- 
venience, and  the  carrier  not  being 
redulred  to  inspect  a  window,  when 
raised,  to  see  that  It  is  at  the  proper 
height.  Stranbel  v.  Brooklyn 
Heights  R.  Co..  110  App.  Div.  23.  96 
NTS  903. 

[c]  ninatratlon  of  negUgenoe. — 
It  Is  negligence  to  have  a  car  door 
open  which  leads  out  on  tracks  on 
which  cars  are  paaslns.  Johnson  v. 
Chicago  City  R.  Co.,  lf4  111.  A.  148. 

Aet  of  OoO,  vlB  major,  or  Isevtt- 
aUe  aoolduit  see  supra  S  1335. 

0p(aSBg  vestllna*  doors  see  supra 
I  1378.  ^ 

17.  Ga. — Murphy  v.  Atlanta,  etc., 
R.  Co.,  89  Ga.  832.  IS  SE  774. 

Mass. — Hannon  v.  Boston  El.  R. 
Co.,  182  Mass.  42S,  65  NE  809. 

Mo.— Martin  v.  Missouri  Pac.  R. 
Co..  137  Mo.  A.  694,  119  SW  444. 

N.  T.— Maillefcrt  v.  Interborough 
Rapid  Transit  Co.,  60  Misc.  160,  98 
NYS  207;  O'Rourke  v.  Interborough 
Rapid  Transit  Co.,  46  Misc.  463,  92 
NTS  317. 

Eng. — Metropolitan  R.  Co.  v. 
Jackson,  3  App.  Cas.  193  [rev  2  C.  P. 
D.  125  [aft  L..  R.  10  C.  P.  49];  Drury 
V.  NoTth  Eastern  R.  Co.,  [1901]  2 
K  B.  322;  Taylor  v.  Great  Southern, 
etc,  R.  Co.,  [1909]  2  Ir.  330;  Benson 
V.  Furness  R.  Co.,  88  L.  T.  Rep.  N. 
8.  268. 

18.  Dumas  v.  Missouri,  etc,  R. 
Co.,  (Tex.  Civ.  A.)  43  SW  908. 

Protection  agatiurt  Injuries  from 
fellow  passengers  see  generally  su- 
pra SS  1332,  1333. 


19.  Bennett  v.  Central  of  Georgia 
R.  Co.,  6  Ga.  A.  186  64  SE  700; 
Romine  v.  Evansville,  etc.  R.  Co., 
24  Ind.  A.  230,  56  NE  246;  Carroll  v. 
Boston,  etc..  St.  R.  Co.,  186  Mass.  97, 
71  NE  89;  St.  Louis,  etc.,  R.  Co.  v. 
Neely,  45  Tex.  Civ.  A.  611.  101  SW 
481. 

[a]  Vsgllgeitt  Inonuioe  of  pas- 
senger's jKismon.— To  entitle  a  pas- 
senger to  recover  for  injuries  due  to 
the  sudden  slamming  of  a  car  door 
by  a  brakeman,  it  Is  not  necessary 
that  the  brakeman  had  actual  knowl- 
edge of  the  dangerous  position  of 
the  passenger,  nor  that  his  act  was 
Intentional,  but  negligent  Ignorance 
by  the  brakeman  Is  sufficient.  Ben- 
nett V.  Central  of  Georgia  R  Co.,  < 
Ga.  A.   185,  64  SE  700. 

so.  Western  Maryland  R.  Co.  v. 
Stanley,  61  Md.  266,  48  AmR  96. 

"The  Imperative  necessity  for 
closing  the  windows,  doors,  and 
even  the  ventilators  when  passing 
through  tunnels,  to  prevent  the  oth- 
erwise inevitable'  discomfort  from 
the  smoke,  cinders  and  gas  Is  notori- 
ous. The  ordinary  practice  of  the 
company  to  do  that  oefore  entering 
a  tunnel,  as  proved  by  the  defend- 
ant's own  witnesses,  establishes  the 
importance  of  such  precaution." 
Western  Maryland  R.  Co.  v.  Stanley, 
61  Md.  266,  271,  48  AmR  96. 

ta]  Vassenirer  eloslni-  door. — 
ere  a  passenger  sitting  close  to 
the  front  door  of  a  crowded  car 
when  passing  through  a  tunnel  at- 
tempts to  shut  the  door  while  the 
car  Is  In  total  darkness  In  order  to 
keep  out  the  smoke  and  cinders,  and 
in  doing  80  is  Injured,  the  facts 
and  circumstances  taken  together 
would  warrant  the  finding  of  negli- 

?:ence  on  the  part  of  the  carrier,  and 
ustify  a  verdict  for  the  passenger. 
Western  Maryland  R.  Co.  v.  Stan- 
ley, 61  Md.  266.  48  AmR  96. 

81.  Western  Maryland  R.  Co.  v. 
Stanly,  61  Md.  266.  48  AmR  96. 

as.  Kordlck  v.  Chicago  R.  Co., 
187  111.  A.  74;  Shields  v.  Minneapolis, 
etc..  Electric  Tract.  Co..  124  Minn. 
327,  144  NW  1092,  50  LRAN8  40; 
International,  etc.,  R.  Co.  v.  Wil- 
liams. 20  Tex.  Civ.  A.  587,  60  SW  732. 

Sntr  to  fvmlsh  seats  see  supra  S 
1236. 

S3.  Chicago,  etc.,  R.  Co.  v.  Lln- 
dahl,  102  Ark.  533,  146  SW  191,  Ann 
Casl914A  661;  Basey  v.  Louisiana 
R..  etc..  Co.,  137  La.  451,  68  8  884, 
LRA1915E  964. 

"It  is  the  duty  of  a  railroad  com- 
pany, when  it  has  had  notice  of  an 
unusual  number  of  passengers,  and 
especially  when  It  has  been  itself 
instrumental  in  inducinfr  such  ex- 
traordinary travel  over  its  line,  to 
provide  reasonable  seating  accom- 
modations for  all  passengers  to 
whom  it  sells  ticjtets;  and  It  is  li- 
able for  an  injury  to  a  passenger 
resulting  from  its  failure  to  do  so." 
Basey  v.  Louisiana  R.,  etc.,  Co.,  187 
La.  451,  467,  68  S  824,  LRA191&E 
964. 

Duty  to  fomlali  seats  see  supra  S 

1236. 


M.  Conn. — ^Kebbe  v.  Connecticut 
Co.,  85  Conn.  641,  84  A  329,  AnnCas 
191SC  167. 

Mass. — Seale  v.  Boston  El.  R.  Co.. 
214  Mass.  S9,  100  NE  1020:  McCum- 
ber  V.  Boston  Ei.  R.  Co.,  207  Mass. 
669,  98  NE  698,  32  LRANS  476; 
Burns  v.  Boston  El.  R.  Co.,  188  Mass. 
96,  66  NE  418. 

N.  Y. — Schmidt  V.  Interborough 
Rapid  Transit  Co.,  49  Misc.  265,  97 
NYS  390. 

Pa. — McCaw  V.  Union  Tract.  Co., 
206  Pa.  271,  64  A  898. 

Tex. — ^Houston,    eto.,    R.  Co. 
Bryant,  31  Tex.  Civ.  A.  488,  72  SW 
8S5. 

Wash. — Halverson  v.  Seattle  Elec- 
tric Co.,  36  Wash.  600,  77  P  1058. 

S6.  III. — Chicago,  etc.,  R.  Co.  V. 
Carroll,  6  III.  A.  201. 

Ky. — Moser  v.  South  Covington, 
etc.,  St.  R.  Co.,  74  SW  1090.  26  KyL 
164.  • 

La. — Olivier  v.  Louisville,  etc.,  R. 
Co.,  43  La.  Ann.  804,  9  S  431. 

Mass. — McCumber  v.  Boston  El. 
R.  Co.,  207  Mass.  669,  98  NE  698,  32 
LRANS  475. 

Minn. — Rolette  v.  Great  Northern 
R.  Co.,  91  Minn.  16.  97  NW  481,  1 
AnnCas  313. 

N.  J. — Lehberger  v.  Public  Serv- 
ice R.  Co..  79  N.  J.  L.  134,  74  A  272. 

N.  Y. — Dubnow  v.  New  York  City 
R.  Co..  122  App.  Div.  723,  107  NTS 
729;  Kohm  v.  Interborough  Rapid 
Transit  Co.,  101  App.  Div.  237,  98 
NYS  671,  16  NYAnnOa.f  S15. 

Pa. — Randall  v.  Prankford.  etc.. 
R.  Co.,  139  Pa.  4G4,  22  A  639;  Cam- 
den, etc.,  R  Co.  V.  Hoosey,  99  Pa. 
492.  44  AmR  120. 

Tex. — Tennegkelt  v.  Galveston 
Electric  Co.,  (Civ.  A.)  182  SW  72. 

W.  Va. — Norvell  v.  Kanawha,  etc. 
R.  Co.,  67  W.  Va.  467,  68  SE  288.  29 
LRANS  325. 

Eng. — Cobb  v.  Great  Western  R. 
Co.,  ri894]  A.  C.  419. 

ta]  "Slie  eartisr^  6.iitr  to  him  In 
such  situation  is  to  use  we  high  de- 
gree of  care  which  its  act  in  under- 
taking to  carry  him  on  the  platform 
demands.  If  it  fulAlIa  that  duty, 
and  is  free  from  negligence  In  other 
partlcularB,  it  may  be  absolved  from 
damages  if  he  Is  Injured.  Its  liabil- 
ity for  injury  to  him  in  the  prem- 
ises Is  not  absolute.  But  injury  to 
him  in  such  dangerous  situation,  if 
he  is  obliged  to  take  that  place  of 
carriage  for  want  of  a  safer  one, 
may  make  a  prima  facie  case  of  lia- 
bility. The  liability  will  not  exist, 
however,  when  the  carrier  shows 
that  It  exercised  reasonable  diligence 
to  provide  cars  for  his  safe  carri- 
age, and,  with  a  fair  excuse  for 
failure  to  provide  them,  used  the  in- 
creased care  demanded  by  the  lack 
of  a  safer  place  for  his  transporta- 
tion." Norvell  v.  Kanawha,  etc.,  R. 
no..  67  W.  Va.  467,  469.  68  SB  288. 
29  LRANS  325. 

[b]  Overcrowding  (1)  does  not 
'  render  the  carrier  absolutely  liable 
1  for  robbery  (Cobb  v.  Great  Western 
I  R.  Co.,  [1894]  A.  C.  419),  (2)  or  for 
I  assault    from    a    fellow  passenger 
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increased  danger  caused  by  the  oTemrowding;^  and 
if  it  fails  so  to  do  it  is  liable  for  injuries  received 
by  the  passenger  by  reason  of  the  overcrowding  o£ 
the  conveyance  increasing  the  danger  to  him  by 
his  being  compelled  to  stand  or  ride  in  an  unsafe 
position,  or  by  being  put  in  peril  while  gettii^  on  or 
off  the  oonveyanee.  Thus,  where  a  street  car  pas- 
senger is  compelled  by  the  overcrowded  condition 
of  the  car  to  ride  on  the  step  or  platform,  and  is 
injured  by  reason  of  his  being  pushed  rfrom  the  car 
by  virtue  of  its  overcrowded  condition,  the  com- 
pany may  be  held  liable  for  bis  injuries.^ 


1383]  4.  Liability  for  CoUisiona— a.  In  Oen- 

eral.  Collisions  between  trains  or  cars,  or  between 
cars  and  passing  vehicles  on  a  street,  being  one  of 
the  most  common  forms  of  danger  to  which  pas- 
sengers are  subjected  in  transportation,  the  carrier 
must  exercise  the  highest  degree  of  care  and  fore- 
sight in  avoiding  them,  and,  where  an  injury  is 
inflicted  on  a  passenger  by  reason  of  a  collision 
caused  by  the  negligence  of  the  carrier,  he  is 
entitled  to  compensation  in  dunages;^  and  this  rule 
applies  in  case  of  a  collision  with  a  wagon,  not- 
withstanding the  carrier  has  a  paramount  right  of 


f Pounder  v.  North  EJaatern  R.  Co., 
1892]  1  Q.  B.  385). 
2a.  Ala.— Mobile  Light,   etc..  Co. 
V.  Hughes,  190  Ala.  216,  67  S  278; 
Alabama  Great  Southern  R.  Co.  v. 
Gilbert.  6  Ala.  A.  272.  SO  S  642. 

Conn. — Kebbe  v.  Connecticut  Co., 
85  Conn.  641,  84  A  328,  AnnCaal913C 
167. 

111. — North  Chicago  St.  R.  Co.  v. 
Polkey,  203  111.  225,  67  NB  793;  Chi- 
cago, etc.,  R.  Co.  V.  Newell,  113  111. 
A.  263  [afC  212  111.  382,  72  NG  416i. 

Iowa. — La  Barge  v.  Union  Elec- 
tric Co.,  138  Iowa  691,  116  NW  816, 
19  LRANS  213. 

Kan. — Lobner  v.  Metropolitan  St. 
R.  Co.,  79  Kan.  Sll.  101  P  46S,  21 
LRANS  972. 

Minn. — Shields  v.  Minneapolis, 
etc..  Electric  Tract.  Co..  124  Minn. 
327,  144  NW  1092,  SO  L.RANS  49. 

Pa. — MoCaw  v.  Union  Tract.  Co.. 
205  Pa.  271,  54  A  893. 

Wash, — Halverson  v,  Seattle  Elec- 
tric Co..  35  Wash.  GOO,  77  P  1058. 

[a]  Axsnmio*  of  oatp. — ^Where  a 
passenger  Is  allowed  to  enter  a 
street  car  where  there  Is  no  vacant 
place  except  on  the  platform,  and 
pays  his  Care,  it  is  an  assurance 
that  the  carrier  will  guard  him 
against  accident  while  standing  on 
the  platform,  so  far  as  circum- 
stances permit.  McCaw  v.  Union 
Tract.  Co..  206  Pa.  271,  64  A  893. 

m.  U.  S. — Trumbull  v.  Erlckson, 
97  Fed.  891,  88  CCA  636. 

Ala, — Southern  R.  Co.  v.  Hayes, 
69  S  641;  Alabama  Great  Southern  R. 
Co.  V.  Gilbert,  6  Ala.  A.  372,  60  S  642. 

Cal. — Lynn  v.  Southern  Pac.  Co., 
103  Cal.  7,  86  P  1018,  24  LRA  710 
and  note. 

Conn. — Dcrwort  V.  Loomer,  21 
Conn.  24B. 

Ga. — Southern  R.  Co.  v.  Nappler, 
138  Qa.  31,  74  SE  778. 

111. — Chicago,  etc.,  R.  Co.  v.  New- 
ell. 212  111.  332.  72  NE  416  [dlsm 
app  108  U.  S.  679,  26  SCt  801,  49 
L.  ed.  1171];  Chicago,  etc.,  R.  Co. 
V.  rtumser.  161  III.  190,  43  NB  698; 
Petersen  v.  Elgin,  etc..  Tract.  Co., 
142  Til.  A.  34  [at  238  111.  403,  87 
NE  345]. 

Iowa. — La  Barge  v.  Union  Elec- 
tric Co.,  138  Iowa  691,  116  NW  818, 
19  LRANS  213. 

Ky. — South  Covington,  etc..  R.  Co. 
V.  Harris,  162  Ky.  TBO,  154  SW  86. 

La. — Basey  v.  Loulaiana  R..  «tc., 
Co..  137  La.  4E1,  68  S  824.  LRA 
1916B  964. 

Mich. — Kails  V,  Detroit  United  R. 
Co.,   165  Mich.  485,  119  NW  906. 

Minn. — Reem  v.  St.  Paul  City  R. 
Co.,  77  Minn,  603.  80  NW  68|,  778; 
Brusch  V.  St.  Paul  City  R.  Co.,  S2 
Minn.  612.  56  NW  67. 

Mo. — Seymour  v.  Citizens'  R.  Co., 
114  Mo.  266.  21  SW  739. 

Nebr. — ^Pray  v.  Omaha  SL  R.  Co., 
44  Nebr.  167.  62  NW  447,  48  AmSR 
717. 

N.  J. — Hansen  v.  North  Jersey  St. 
R.  CO..  64  N.  J.  U  686,  46  A  718 
[aft  41  A  663]. 

N.  Y. — ^Vlemeister  v.  Brooklyn 
Heights  R.  Co.,  182  N.  T.  307,  74 
KE  831  [rev  91  App.  E>iv.  610,  87 
NYS  162]:  Graham  v.  Manhattan  R. 
Co.,  149  N.  Y.  338.  43  NB  917;  Lehr 
V.  Steinway,  etc.,  R.  Co.,  8  NYSt 
813. 

Pa. — Dennis  v.  Pittsburg,  etc.,  R. 
Co..  166  Pa.  624.  31  A  62. 
Wash. — Graham    v.    McNeill,  20 


Wash.  466.  55  P  631.  72  AmSR  121, 
43  LRA  800. 

Wis. — Ward  v.  Chicago,  etc.,  R. 
Co.,  102  Wis.  215,  78  NW  442. 

Ont. — Burris  v.  Pere  Marquette  R. 
Co..  9  Ont.  L.  259.  4  OntWR  610. 

[a]  "It  la  eviaeuoe  of  neffUgenoe 
(1)  on  the  part  of  a  street  railway 
company  to  carry  passengers  greatly 
in  excess  of  the  seating  capacity  of 
Us  trains,  and  permitting  them  to 
stand  on  the  platforms  and  steps 
of  the  cars."  Pray  v.  Omaha  St.  R. 
Co.,  44  Nebr.  167.  62  NW  447,  -48 
AmSR  TIT  [quot  Kadner  v.  Omaha, 
etc.,  St.  R.  Co.,  97  Nebr.  678,  682, 
151  NW  169].  (2)  A  carrier  which 
furnishes  an  insutnclent  number  of 
cars,  thereby  compelling  passengers 
to  stand  In  the  aisles  and  on  the 
platforms,  is  guilty  of  negligence. 
Basey  v.  Louisiana  R.,  etc.,  Co.,  137 
La.  451,  68  S  824,  LRA1915B  964; 
Graham  v.  McNeill,  20  Wash.  466, 
66  P  681.  T2  AmSR  121.  43  LRA  300. 

[b]  Passengers  pnsUnf  war  out. 
— The  fact  that  the  injury  is  occa- 
sioned by  the  wrongful  act  of  the 
passengers  desiring  to  alight  In 
pushing  their  way  out  before  the 
car  stops  will  not  relieve  the  com- 
pany from  the  consequences  of  the 
overcrowding  of  the  train.  Morris 
V.  Chicago  Union  Tract.  Co.,  119  111. 
A.  527. 

[c]  The  fact  that  for  a  lonar 
period  of  time  enilloleiit  seats  bM 
not  been  provided,  and  that  this  was 
known  to  the  company,  may  be 
pleaded  and  proved  as  a  circum- 
stance of  substantial  negligence,  as 
well  as  aggravation,  where  an  In- 
Jury  results  to  a  passenger  by  the 
failure  to  provide  a  seat  for  him. 
Lyndon  v.  Georgia  R.,  eta.  Co..  8 
Ga.  A.  634,  60  SB  278. 

td]  Onxeless  rate  of  speed. — 
ere  a  train  crew,  knowing  a*  pas- 
senger was  riding  on  a  platform  by 
reason  of  the  crowded  condition  of 
the  train,  nevertheless  ran  at  such 
a  careless  rate  of  speed  as  to  cause 
the  passenger  to  be  injured,  the  car- 
rier was  liable.  Southern  H.  Co.  v. 
Hayes.  (Ala.)  69  S  641. 

38.  Ill, — Petersen  v.  BIkIq,  etc.. 
Tract-  Co.,  142  111.  A.  34  [aff  238  111. 
403.  87  NE  345]. 

Minn. — Reem  v.  St.  Paul  City  R. 
Co..  7T  Minn.  603,  80  NW  638,  778. 

N.  Y. — Buchter  v.  New  York  City 
R.  Co.,  90  NYS  335. 

Pa. — McCaw  V.  Union  Tmct  Co., 
205  Pa.  271,  64  A  893. 

Tex. — ^Williams  v.  International, 
etc.,  R.  Co.,  28  Tex.  Civ.  A.  608,  67 
8W  1086. 

[a]  Xnowledre  of  dannr. — (1) 
It  Is  the  duty  of  those  In  charge  ox 
a  traction  car  which  is  crowded  to 
overflowing  to  know  of  the  presence 
of  a  passenger  on  the  step  of  such 
car,  and  knowing  that  such  place  la 
fraught  with  danger,  to  furnish  hint 
with  a  safe  place  to  ride  or  to  warn 
him  to  retire  from  his  position,  and 
a  liability  results  from  an  Injury 
which  arises  either  by  reason  of 
such  passenger  being  pushed  from 
such  car  by  virtue  of  its  over- 
crowded condition  or  by  being  struck 
by  a  passing  car.  Petersen  v.  Elgin, 
etc..  Tract.  Co.,  142  111.  A.  34  tail 
238  111.  403.  87  NE  345].  <2>  To 
charge  a  street  railroad  company 
with  liability  for  an  accident  due  to 
plaintiff  having  been  pushed  from 
the  step  of  a  car  by  the  crowded 


condition  of  the  car,  notice  to  the 
employees  in  charge  that  plaintiff 
was  about  to  alight  was  essential. 
Buchter  v.  New  York  City  R,  Co.,  90 
NYS  335. 

[b]  Tinder  a  statute  requiring 
railroad  oomjHUiles  to  fVnisn  aep- 
arate  ooaohes  for  negroes  and  whites, 
and  making  It  their  duty  to  remove 
passengers  from  the  coaches  In 
which  they  are  not  entitled  to  ride, 
a  negro  who  enters  the  negro  coach, 
but,  on  account  of  white  men  occu- 
pying the  seats  and  room,  is 
crowded  on  to  the  platform  from 
which  he  is  pushed  or  thrown  by 
the  swaying  of  the  car,  without 
negligence  on  his  part.  Is  entitled  to 
recover.  Williams  v.  International, 
etc.,  R.  CO^  28  Tex.  Civ.  A.  603.  67 
SW  1086  (Rev.  St.  [1896]  arts  4609, 
4616). 

29.  U.  S.— Farlow  v.  Kelly,  108 
U.  S.  288,  2  SCt  656.  27  L.  ed.  726: 
Milwaukee,  etc.,  R.  Co.  v.  Arms,  91 
U.  S.  489,  23  L.  ed.  874. 

Cal. — Kelly  v.  Santa  Barbara 
Cons.  R.  Co.,  171  Cal.  415,  153  P  903; 
Basler  v.  Sacramento  Gas,  etc.,  Co., 
158  Cal.  614,  11  P  530,  AnnCasl912A 
642;  Forsythe  v.  Los  Angeles  R.  Co., 
149  Cal.  669,  87  P  24. 

Colo.— Union  Pao.  R.  Co.  v.  Gill, 
60  Colo.  417.  158  P  762;  Whittle  v. 
Denver,  etc.,  R.  Co.,  6i  Colo.  382, 
118  P  971. 

Del.— McAllister  v.  People's  R.  Co., 
20  Del.  272.  54  A  743. 

111. — Klecjsewskl  v.  Chicago  City 
R.  Co.,  152  111.  A.  481:  St.  Louis, 
etc.,  R.  Co.  V.  Sommerland,  140  111. 
A.  184;  West  Chicago  St.  R.  Co.  v. 
Tuerk.  90  111.  A.  105;  Chicago  City 
R.  Co.  V.  Rood.  62  111.  A.  660  [rev 
on  other  grounds  168  111.  477,  46  NB 
288.  64  AmSR  478]. 

Ind. — Louisville,  etc.,  R,  Co.  v. 
Faylor.  126  Ind.  126,  26  NE  869; 
Louisville,  etc..  Tract.  Co.  v.  Lloyd, 
68  Ind.  A.  39,  106  NB  619;  Pitts- 
burgh, etc.,  R.  Co.  V.  Blr.  B6  Ind.  A. 
698,  105  NE  921. 

Iowa, — Quackmbush  v.  Chicago, 
etc..  R.  Co.,  73  Iowa  468,  85  NW  623. 

Ky. — Chicago,  etc.  R.  Co.  v.  Bene- 
dict, 164  Ky.  675.  169  SW  526;  Louis- 
ville, etc.,  R.  Co.  v.  Long,  94  Ky. 
410,  22  SW  747,  15  KyL  199;  Louis- 
ville Southern  R.  Co.  v.  Minogue,  90 
Ky.  369.  14  SW  357,  12  KyL  378.-  29 
AmSR  878;  Louisville,  etc.,  R.  Co. 
V.  Page.  12  KyL  988 ;  Che.sapeake, 
etc..  R.  Co.  v.  Harlan,  12  KyL  506; 
Louisville,  etc..  R.  Co.  v.  Yowell.  10 
KyL  721. 

Mass. — Blanchette  v.  Holyoke  St. 
R.  Co..  1T6  Mass.  61,  66  NB  481;  Cas- 
well V.  Boston,  etc..  R.  Corp.,  98 
Mass.  194,  98  AmD  151. 

Mo. — ^Hennessy  v.  St.  Lotils.  etc., 
R.  Co.,  173  Mo.  86,  78  SW  162;  White- 
head V.  St.  Louis,  etc.,  R.  Co.,  99 
Mo.  268,  11  SW  761,  6  LRA  409; 
Robinson  v.  St.  Louis,  etc.,  R.  Co., 
108  Mo.  A.  110,  77  SW  498. 

N.  J.^ — Stevens  v.  New  JerseTi 
etc..  R.  Co.,  74  N.  J.  L.  237,  65  A 
874;  Dunn  v.  Pennsylvania  R.  Co., 
71  N.  J.  L.  21,  58  A  164. 

N.  Y. — Grunfelder  v.  Brooklyn 
Heights  R.  Co.,  148  App.  Div.  89,  127 
NYS  1086  [aft  206  N.  Y.  720  mem, 
100  NR  1130  mem];  Mars  v.  Dela- 
ware, etc..  Canal  Co.,  54  Hun  625,  8 
NYS  107:  Truex  v.  Erie  R.  Co.,  4 
Lans.  198:  Pox  v.  Brooklvn  City  R. 
Co.,  7  Misc.  286,,  27  NYS  806, 
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way,""  and  notwithstanding  the  driver  of  the  wagon 
is  negligent.'*  Where,  however,  the  carrier  exer- 
cises proper  care  under  the  circumstances,  it  will 
not  be  liable  for  a  collision  which  occurs  without 
any  fault  on  its  part." 

ittippery  condition  of  track.  The  fact  that  the 
collision  occurs  through  a  car  sliding,  owing  to  the 
rails  being  slippery  from  rain  or  otherwise,  does 
not  absolve  the  carrier  from  liability  as  it  is  bound  to 
anticipate  such  conditions,  and  to  act  accordingly." 

Co.,  147  N.  C.  S89,  61  SE  S73:  Tlllett 
V.  Norfolk,  etc.,  R.  Co..  118  N.  C. 
1031,  24  SB  111. 

Pa. — Bunting  v.  Hon«tt,  139  Fa. 
W3,  21  A  31,  S3,  84,  23  AmSR  192, 
12  LrRA  268. 

S.  C. — Steele  v.  Southern  R.  Co.,  SB 
S.  C.  389.  S3  SB  509,  74  AtnSR  766. 

Tex. — International,  etc.,  R.  Co.  v. 
Gray,  65  Tex.  32;  Chicago,  etc.,  R  Co. 
V.  Poore.  49  Tex.  Civ.  A.  191,  108 
SW  504;  Ft.  Worth,  etc.,  R.  Co.  v. 
Bnos,  (Civ.  A.)  BO  SW  595  [mod  on 
other  errounds  92  Tex.  677,  50  SW 
9281;  MlBBouri,  etc.,  R.  Co.  v.  Bdllns, 
18  Tex.  Civ.  A.  171,  ib  SW  406;  Gull, 
Vtc.  R.  Co.  V.  Brown,  16  Tex.  Civ.  A. 
93.  40  SW  608. 

wash. — Harris  v.  Puget  Sound' Elec- 
tric R.  Co..  52  Wash.  289.  100  P  888. 

Wis. — Gertx  v.  Milwaukee  Electric 
R..  etc..  Co..  168  Wis.  475,  140  NW 
812;  Heucke  v.  Milwaukee  City  R. 
Co.,  69  Wis.  401,  34  NW  24S. 

Man. — Hill  v.  Winnipeg  Electric  R. 
Co.,  21  Man.  442. 

[a]  Thorn  (1)  It  Is  nesllKence  for 
a  motorman  not  to  atop  turn  car  in 
time  to  avoid  a  collision,  although 
■topping  It  might  result  in  injury  to 
the  electrical  apparatus  of  the  com- 
pany. Cleary  v.  Bloomlngton,  etc., 
Electrlo  R.  Co.,  160  111.  A.  418.  (2) 
Where  in  switching,  a  number  of 
heavily  loaded  cars  are  backed  with 
unnecessary  force  against  standing 
cars,  causing  the  latter  to  come  sud- 
denly and  with  such  force  against 
the  car  in  which  there  ia  a  pas- 
senger, thart  he  la  thrown  from  his 
aeat  and  Injured,  the  company  ia 
guilty  of  negligence.  Quackenbuah 
v.  Chicago,  etc.,  R.  Co.,  73  Iowa  458. 
35  NW  623. 

[b]  Approaohlnff  oroaalaffa. — Drlv- 
era,  grlpmen,  and  motormen  of  atreet 
cars  are  obliged  to  exercise  a  more 
^acting  attention  when  they  ap- 
proach street  crossings  in  a  crowded 
city  where  vehicles  and  pedestrians 
may  always  be  expected  in  front  of 
them.  Lazer  v.  Chicago  City  R.  Co., 
162  111.  A.  319.  See  also  Street  Rail- 
roads [36  Cyc  1473], 

[c]  VaUors  to  gvaxA  point  of  dan- 
gm. — (1)  A  carrier  is  liable  to  a  pas- 
senger Injured  In  a  collision  at  a 
point  of  danger,  where  it  baa  failed 
to  take  all  measures  necessary  to 
guard  against  accidents  of  such  a 
character.  Chicago  City  R.  Co.  v. 
Shreve,  128  TIL  A.  462  [alt  226  111.  630. 
SO  NS  1040],  (2)  A  company's  failure 
to  provide  means  for  Informing  the 
operatives  of  a  car,  passing  over  a 
switch  where  two  tracks  unite, 
whether  another  car  which  ahould 
have  passed  that  point  a  few  minutes 
earlier  from  the  opposite  direction 
has  done  ao  Is  negligence.  Bailey  v. 
Tacoma  Tract.  Co.,  16  Wash.  48,  47  F 
Ul. 

[d]  Tlolatloa  of  rvlM,i— where 
the  earrier'a  rules  require  a  freight 
train  to  keep  ten  minutes  behind  a 
passenger  train,  and  a  freight  train 
running  at  least  tventy-flve  or  thirty 
mtles  an  hour,  and  making  no  stops, 
leaves  a  station  from  four  to  eleven 
minutes  behind  a  heavy  passenger 
train  having  a  schedule  of  twenty 
three  miles  an  hour,  and  which  has 
to  make  many  stops,  there  la  gross 
negligence,  rendering  the  carrier 
liable  for  injury  to  a  passenger  by  a 
oolltsion.  Iioulsville,  etc..  R.  Co.  v. 
Richmond.  67  SW  26,  28  Ky.  2394. 

[e]  ne  mere  taot  Hbmi  the  A*r- 
naa  -mot  haok  as  far  as  wnaX  does 


At  railroad  crossings.  The  duty  of  exercising 
proper  care  to  prevent  collisions  is  especially  im- 
perative at  a  railroad  or  street  car  eroatiing.  Where 
trains  or  cars  move  on  intorsectii^  lines  of  railroad, 
the  persons  in,  control  of  each  must  exercise  a 
proper  lookout  for  the  approach  of  another  train 
or  car,  and  must  also  have  their  own  train  or  ear 
under  proper  control  so  that  it  can  be  stopped 
prompt  }**  and  this  rale  applies  notwithstsiuUng 


not  relieve  the  carrier  of  nesUgence 
in  case  of  a  rear  end  collision  as  the 
conditions  in  the  particular  case 
regulate  his  duty  in  that  respect. 
Gulf,  etc.,  R.  Co.  V.  Brown,  16  Tex. 
Civ.  A.  93,  40  SW  608  (holding  that 
where  a  passenger  train  remained 
standing  on  the  main-  track  at  the 
foot  of  a  long  grade  for  an  hour, 
when  It  was  struck  by  a  freight 
train  which  the  passenger  conductor 
knew  was  following,  and  It  was  dark 
and  the  tracka  were  slippery,  and  a 
flagman  from  the  passenger  train 
went  back  half  a  mile,  and,  on  seeing 
him,  the  freight  engineer  called  for 
brakes,  but  none  were  applied,  and 
the  train  could  not  be  stopped  by  the 
engine  alone  In  time  to  avert  the  col- 
lision, and,  from  the  testimony  of 
the  passenger  conductor.  It  might  be 
found  either  that  he  sent  the  flag- 
man back  immediately  on  stopping 
or  that  he  did  not  do  so  until  twenty 
minutes  before  the  collision,  the  car- 
rier was  liable  to  a  passenger  In- 
jured by  the  collision). 

[f]  Vhe  faot  tliat  the  aittploTees 
ta%  skUUUl  does  not  relieve  the  com- 
pany from  responsibility  for  Injury 
to  an  alighting  passenger  caused  by 
colliding  cars,  if  on  the  particular 
occasion  they  do  not  use  due  care. 
Basler  v.  Sacramento,  etc.,  Co.,  158 
Cal.  614,  111  P  630.  AnnCa8l912A  642. 

[g]  OoUlslon  with  fire  department 
■wmgan^ — ^A  carrier  will  be  liable  for 
injuries  to  passengers,  where  through 
Its  failure  to  exercise  a  proper  de- 
gree of  care  its  car  collides  with  a 
fire  department  wagon.  Olsen  v.  Citl- 
lens'  R.  Co.,  162  Mo.  426.  64  SW  470; 
Williamson  v.  St.  Louis,  etc.,  R.  Co.. 
1S3  Mo.  A.  376,  113  SW  239  (holding 
that  it  Is  the  duty  of  the  conductor 
of  a  street  car,  as  well '  as  of  the 
motorman,  to  use  all  means  at  hand 
to  prevent  a  collision  with  a  Are  de- 
partment hose  wagon  at  a  street 
crossing.  If  he  could  have  discovered 
the  Approach  of  the  wagon  by  the 
exercise  of  ordinary  care  in  time  to 
have  averted  a  collision). 

[hi  Care  r*q,nlrea  or  carrier  Iff 
omnlTms. — The  rule  that  a  person 
driving  across  a  street  railroad  track 
need  exercise  only  ordinary  care  has 
no  application  In  an  action  by  a  pas- 
senger In  an  omnibus  against  Its 
owner  for  injuries  received  in  a  col- 
llaion  at  such  crossing,  as  the  car- 
rier ahould  exercise  a  greater  degree 
of  vigilance.  Frank  Parmelee  Co.  v. 
Wheelock.  224  III.  194,  79  VTB  662 
[afr  127  111.  A.  6001. 

30.  Chicago  City  R,  Co.  v.  Lan- 
non.  212  III.  477.  72  NB  586;  Tucker 
v.  Brooklyn  Heights  R.  C!o.,  131  App. 
Div.  97.  116  NTS  224. 

[a]   Only  a  hl«li  degree  of  ear* 

need  be  ezerclaed  In  the  manage- 
ment of  a  street  car  as  It  Is  about  to 
pass  an  approaching  wagoik  "the 
highest  degree  of  care  and  skill 
which  human  foresight  could  pro- 
vide" not  being  required.  Conway  v. 
Brooklyn  HeMita  R.  Co.,  tt  App. 
Div.  616,  81  NTS  878. 

[bi  wacon  «I«w1b#  lato  oar^ 
Where  a  wagon  after  passing  to  the 
front  of  a  street  car  strikes  a  curve 
and  elewB  into  the  car,  the  motorman 
who  has  the  car  under  auoh  control 
that  It  is  stopped  within  a  foot  after 
the  collision  la  not  negligent,  if  the 
circumstances  do  not  Indicate  an  ap- 
parent danger  requiring  him  to  stop 
and  watt  for  the  wagon  to  pass. 
Fr ©eland  v.  Brooklyn  Heights  R.  Co., 


109  App.  Div.  661,  96  NTS  261  [rev 
43  Misc.  132.  88  NTS  264]. 

31.  Porsythe  v.  Los  Angeles  R 
Co.,  149  Cal.  669,  87  P  24;  Hanley  v. 
Brooklyn  Heights  R.  Co.,  127  App. 
Div.  866,  111  NTS  676:  Strong  v. 
Burlington  Tract  Co.,  80  Vt  34.  66 
A  786.  12  L.RANS  197. 

[a]  B«llaaoe  on  oare  of  drlnr^ 
A  motorman  has  no  right,  as  to  a 
pasaenger,  to  assume  that  one  driv- 
ing a  wagon  along  the  street  in  the 
same  direction  in  which  the  car  Is 
going  will  not  attempt  to  cross  the 
track  "mldblock."  but  owes  her  the 
duty  to  exercise  the  most  watchful 
care  and  the  most  active  diligence 
for  her  safety  against  collision  with 
the  wagon.  Strong  v.  Burlington 
Tract.  Co.,  80  Vt.  f4,  66  A  T86,  12 
LRANS  197  and  note. 

3a.  Minneapolis  St.  R.  Co.  v.  Ode- 
gaard,  182  Fed.  66,  104  CCA  496; 
South  Covington,  etc.,  R.  Co.  v, 
Crutcher,  185  Ky.  698,  123  SW  268: 
Bills  V.  New  Tork  City  R.  Co..  127 
App.  Div.  828,  111  NTS  644;  Ohio 
Tract.  Co.  v.  Miller,  82  Oh.  Clr.  Ct 
848. 

[a]    oolUgloa  wltli  runaway  team. 

— A  street  railroad  is  not  liable  for 
Injury  to  a  passenger  from  collision 
of  a  car  and  a  runaway  team,  al- 
though the  motorman  was  signaled 
to  atop,  there  being  nothing  to  show 
that  stopping  would  have  prevented 
the  accident,  at  least  nothing  to 
show  that  the  motorman  had  reason 
to  believe  It  was  safer  to  atop  than 
to  attempt  to  run  the  car  forward 
out  of  the  way  of  the  team.  Ellis 
V.  New  Tork  City  R.  Co.,  187  App. 
Div.  328.  Ill  NTS  644. 

83.  Chicago  City  R.  Co.  v.  Schmidt. 
217  III.  396.  76  NE  383  [aft  117  111. 
A.  213];  Puhry  v.  Chicago  City  R. 
Co.,  144  111.  A.  621   [aft  239  III.  648. 

88  NE  2211;  Casey  v.  Chicago  City 
R.  Co..  139  HI.  A.  666  [aff237  HI. 
140,  86  NE  606] ;  Indiana  Union 
Tract.  Co.  v.  Ohne,  45  Ind.  A.  632. 

89  NE  507;  Goodloe  v.  Metropolitan 
St.  R.  Co..  120  Mo.  A.  194.  96  SW 
482;  Haas  v.  St  Louis,  etc.,  R.  Co.. 
Ill  Mo.  A.  706.  90  SW  1166;  Gulf, 
etc..  R.  Co.  V.  Brown,  16  Tex.  Civ.  A. 
91.  40  SW  608. 

[a]  Biuuilaf  an  extra  car  so  close 
to  a  preoedlnf  oar  that  it  could  not 
be  stopped  on  the  slippery  rails 
when  the  preceding  car  had  stopped 
at  a  street  crossing  shows  negli- 
gence in  managing  the  car.  Chicago 
City  R.  Co.  V.  Schmidt  217  111.  896, 
76  NE  383  faff  117  111.  A,  2131. 

34.  U.  S. — Kansas  City.  etc..  R. 
Co.  V.  Stoner.  51  Fed.  649,  2  CCA  437. 

Ala, — Selma  St..  etc.,  R.  Co.  v. 
Owen,  132  Ala  420,  81  8  598. 

Conn. — Anthony  v.  Connecticut  Co.. 
88  Conn.  TOO,  92  A  <7S. 

Ga. — Atlantic  Coant  Line  TL  Co.  v. 
Adeeb,  IS  Ga.  A.  842,  84  SE  316. 

111. — ^Weat  Chicago  St.  R.  Oo.  v. 
Martin,  47  III.  A.  610  [aft  164  Til.  523. 
39  NE  140]. 

Ind. — Grand  Raplda,  etc.,  R.  Co.  v. 
Ellison.  117  Ind.  234.  20  NE  135: 
Pittsburgh,  etc..  R.  Co.  v.  Spencer.  98 
Ind.  186:  Vincennea  Tract.  Co.  v. 
Curry,  (Ind.  A.)  109  NE  62;  Indian- 
apolis Tract,  etc.,  Co.  v.  Romans,  40 
Ind.  A.  184.  79  NE  1068. 

Iowa — Kellow  v.  Central  Iowa  R 
Co.,  68  Iowa  470.  23  NW  740.  27  NW 
466. 

Kan. — McCullough  v,  Missouri  Pac. 

R.  Co..  94  Kan.  349,  146  P  1005. 
Mich. — Van  Orman  v.  Lake  Shore, 
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there  is  a  flagman"  or  interlooking  device  at  the 
crossing,^  or  the  company  whose  passenger  is  in* 
jured  has  the  right  of  way."  Thus  the  driver  or 
conductor  of  a  street  car,  when  approaching  a  rail- 
road crossing,  shoald  go  forward  to  see  that  there 
is  no  dasher  in  running  his  ear  over  the  oroasii^,™ 
notwithstanding  there  are  crossing  gates  and  they 
are  oiMn,"*  particularly  when  the  view  of  the  rail- 
road is  obstntoted;^  and,  even  though  the  con- 
ductor has  gone  forward,  it  is  negligence  on  the 
part  of  the  driver  of  the  ear  to  follow  so  closely 


with  his  ear  as  not  to  be  able  to  avail  himself  of  a 
warning,  if  given.^  The  violation  of  a  statute  or 
ordinance  reqniring  street  cars  to  stop  before  going 
on  to  railroad  erosBings  is  aneh  negugenoe  as  will 
render  the  street  ear  company  liable  for  injuries 
susttuned  by  its  passengers  in  a  oolHsion  caused  by 
such  n^liwmce.*' 

[$  1384]  b.  Ooncnrrent  NegUgence  of  Two  Oar- 
riers."  Where  the  collision  is  caused  by  the  con- 
current negligence  of  two  carriers,  it  has  been  held 
that  only  the  carrier  with  whom  the  passei^r  has 


etc,  R  Co.,  1E2  Mich.  116  NW 

968. 

Minn.— Pratt  v.  Chicago,  etc.,  R. 
Co.,  88  Minn.  455.  88  NW  »(. 

Mtas. — Kansas  City,  etc..  R.  Co.  t. 
Nichols.  88  S  371. 

Mo. — Clark  V.  Chlcajro,  etc.,  R.  Co- 
127  Mo.  197,  29  SW  t01»;  AorUBtUS 
V.  Chicago,  etc.,  R.  Co.,  16t  Mo.  A. 
572,  184  SW  22;  Kattner  v.  Llndell 
R.  Co.,  29  Mo.  A.  601. 

N.  T. — Connelly  v.  Manhattan  R. 
Co.,  142  N.  T.  377.  37  NB  4«2: 
Schneider  v.  Second  Ave.  R.  Co.,  118 
N.  T.  583.  80  762 :  Coddlngton  t. 
Brooklyn  Crosatown  r.  Co.,  102  N. 
T.  8«.  B  NB  797;  Zlmmer  v.  Third 
Ave.  K.  Co.,  36  App.  Dlv.  26S.  55 
NTS  lOS. 

Oh. — Cincinnati,  etc..  Tract.  Co.  t. 
Holbrook.  82  Oh.  Clr.  Ct.  734. 

Va. — Washington,  etc.,  R.  Co.  v. 
Trlmyer.  110  Va.  866,  67  3E  531. 

Ont. — Oraham  v.  Great  Western  R. 
Co..  41  U.  C.  Q.  B.  824. 

[a]  Thiu  <1)  a  motorman  oper- 
ating a  car  on  a  railroad  crossing 
must  know  of  the  presence  of  trains 
there,  and  he  cannot  attempt  to 
cross  so  long  as  a  train  is  In  striking 
distance,  and  the  failure  of  a  brake- 
man  on  the  train  to  warn  the  motor- 
man  of  the  approach  of  the  train 
does  not  affect  the  charge  of  negli- 
gence of  the  motorman,  Augustus 
T.  Chicago,  etc.,  R.  Co.,  163  Mo.  A. 
672,  134  SW  22.  (2)  .Where  the  flre- 
man,  if  he  had  been  at  his  post  and 
In  the  performance  of  hla  duty,  could 
have  observed  an  approaching  en- 
gine on  another  road,  and  informed 
the  engineer  in  time  for  him  to  have 
■topped  the  train  and  prevented  the 
accident,  the  company  Is  liable  for 
his  negligence.  Orand  Rapids,  etc., 
R.  Co.  V.  Ellison.  117  Tnd.  284.  20  NE 
186.  (8)  A  street  car  company  Is 
negligent,  where  It  runs  Its  car 
across  the  track  of  a  steam  railroad 
directly  in  front  of  an  approaching 
train,  without  any  effort  to  stop  the 
car,  and  without  any  attempt  by  the 
motorman  or  the  conductor  to  ascer- 
tain whether  the  way  Is  clear.  In- 
dianapolis Tract.,  etc.,  Co.  v.  Ro- 
mans, 40  Ind.  A.  184,  79  NB  1068; 
Cincinnati,  etc.,  Tract.  Co.  v.  Hoi- 
brock,  82  Oh.  Clr.  Ct.  724.  (4)  A 
motorman  operating  a  car  across  a 
railroad  crossing  must  hold  his  car 
m  a  place  of  safety  until  the  cross- 
ing is  clear,  and  until  it  is  beyond 
the  action  of  a  train  resulting  either 
from '  Its  recoil  or  the  reversing  of 
iti  engine,  and  for  him  to  ran  his 
car  In  Immediately  behind  a  slowly 
receding  string  of  cars  that  may 
stop  and  return  is  negligence,  not- 
wluiBtandlng  any  signal  from  the 
flagman.  Augustus  v.  Chicago,  etc.. 
R.  Co^  158  Mo.  A.  672.  131  SW  22. 
(S>  Where  a  street  railroad  runs  Its 
car  over  a  railroad  crossing  In  the 
rear  of  a  backing  freight  train  which 
Is  In  plain  view  of  the  motorman 
who  falls  to  brln^  his  car  to  a  stop 
before  crossing  the  track,  the  com- 
panv  Is  guilty  of  gross  and  wanton 
negligence  sufficient  to  sustain  a 
Judgment  for  exemplary  damages. 
McCulIough  V.  Missouri  Pac.  R.  Co., 
94  Kan.  349,  146  F  1005.  (6)  The 
motorman  and  the  conductor  of  a 
street  car  are  bound,  in  crossing  a 
railroad  track,  to  stop  before  cross- 
ing. If  the  place  is  more  than  ordi- 
narily dangerous,  and  look  and  listen 
for    an    approaching    train.   .  Vln- 


cennes  Tract.  Co.  v.  Curry,  (Ind.  A.) 
109  NE  62. 

[b]  MgTM  of  oare^"The  same 
character  and  degree  of  care  to  avoid 
a  collision  must  be  exercised  by 
those  operating  an  electric  car  In  ap- 
proaching and  going  over  a  steam 
railroad  crossing,  as  Is  required  to 
be  exercised  by  one  driving  or  oper- 
ating any  ordinary  vehicle  along  and 
over  such  crossing.  86  Cyc.  p.  160." 
Vlncennes  Tract.  Co.  t.  Curry,  (Ind. 
A.)  109  NE  62,  65. 

[c]  A  oontraet  betweea  oanlers 
aa  to  the  stopping  of  tMlae  at  aa  1b- 
tMMottoa  of  their  roada  cannot  affect 
the  care  which  a  carrier  owes  to  Its 
passengers  to  avoid  ooUlslons.  Wash- 
ington, etc.,  R.  Co.  T.  Trlmyer,  110 
Va.  866.  67  SB  Stl. 

[d]  Vrsiglit  txatau— The  same  de- 
gree of  care  Is  required  in  the  oper- 
ation of  a  freight  train  at  an  inter- 
section of  traeks  as  that  required  of 
a  passenger  train,  since  In  either 
case  human  life  it  at  stake.  Van 
Orman  v.  I.iake  Shore,  etc.,  R.  Co., 
152  Mich.  186.  116  NW  968. 

[e]  A  horss  oar  oomj^any  Is  bound 
to  exercise  all  the  care  and  skill 
which  human  foresight  can  suggest 
to  secure  the  safety  of  a  passenger 
at  a  cable  car  crossing.  Zimmer  v. 
Third  Ave.  R.  Co.,  36  App.  Dlv.  265, 
B6  NTS  308. 

[f]  Vot  Insnrer, — ^A  street  car 
company,  although  owing  a  very  high 
degree  of  care  to  Its  passengers  In 
the  operation  of  its  cars  over  dan- 
gerous railroad  crossings,  Is  not  an 
insurer  of  their  safety  against  pos- 
sible danger  of  collision.  Coulter  v. 
Illinois  Cent.  R.  Co..  364  111.  414,  106 
NE  288  [aff  184  111.  A.  ZOS].  See 
generally  supra  {  1302. 

35.  Parker  v.  Des  Moines  City  B. 
Co..  153  Iowa  264.  133  NW  373,  Ann 
Casl918B  174;  Augustus  v.  Chicago, 
etc.,  R.  Co..  158  Mo.  A.  572.  134  SW 
22. 

80.  Van  Orman  v,  I,ake  Shore, 
etc.,  R.  Co.,  152  Mich.  18S,  115  NW 
968;  Gorman  v.  Now  York,  etc.,  R. 
Co.,  194  N.  T.  488.  87  NE  682  [rev 
122  App.  Dlv.  896,  106  NTS  1127]. 

[a]  The  failure  to  use  at  a  grade 
orossiiif  interlooking  signals  and 
swltohas,  so  arranged  that  the  signal, 
when  set  against  a  train,  opens  a 
switch  and  either  derails  or  side- 
tracks the  train  before  It  can  reach 
the  crossing.  Is  not  negligence  In  re- 
spect to  a  collision  which  occurs  at 
the  time  when  the  crossing  signal  Is 
set  at  safety  for  the  train  on  which 
the  Injured  person  Is  a  passenger. 
Gorman  v.  New  Tork,  etc.,  R.  Co.. 
194  N.  T.  488,  87  NE  682  [rev  122 
App.  Dlv.  896,  106  NTS  1127]. 

ST.  Atlantic  Coast  Line  R.  Co.  v. 
Adeeb,  16  Oa.  A.  842.  84  SE  816: 
Schmidt  v.  Chicago  City  B.  Co.,  144 
111.  A.  618  [aflf  239  111.  494,  88  NE 
275];  Zimmer  v.  Third  Ave.  B.  Co., 
36  App.  Dlv.  266.  66  NTS  308. 

[a]  Statatory  rltfht  of  wav^ 
That  one  train  has  the  right  to  nrst 
cross  by  statute  does  not  excuse 
those  In  charge  of  each  train  from 
the  exercise  of  extraordinary  care 
to  avoid  a  collision  and  conseouentlal 
Injuries  to  passengers.  Atlantic 
Coast  Line  R.  Co.  v.  Adeeb,  15  Ga.  A. 
842.  84  SE  316. 

Tb]  Vo  siq>«rior  rlgbt  of  way. — 
Where  the  cars  of  one  company  have 
no  superior  right  of  way  to  the  cars 
of  ajiother  company  at  crossings,  such 


company  having  no  superior  right  of 
way  Is  guilty  of  negligence  If  Its 
motorman.  wnen  approaching  such 
crossing,  sees  the  car  of  the  other 
company  at  a  stop  and  proceeds  for- 
ward without  keeping  his  car  In 
such  control  as  to  enable  him  to 
avoid  a  collision  with  such  other  car 
If  it  is  suddenly  started.  Schmidt  v. 
Chicago  City  R.  Co..  144  111.  A.  612 
[aff  239  III.  494,  88  NE  275]. 

38.  Chlcaao,  etc.,  R.  Co.  v.  Smith. 
124  in.  A  627  [as  226  111.  178,  80 
NB  716];  Vlncennes  Tract.  Co.  v. 
Curry.  (Ind.  A.)  109  NE  62;  Indian- 
apolis Tract,  eta.  Co.  v.  Romans.  40 
Ind.  A.  184,  79  NE  1068:  Central  Pass. 
R.  Co.  V.  Kuhn.  86  By.  678,  6  SW 
441,  9  KyL  725.  9  AmSB  309;  Cin- 
cinnati St  R.  Co.  T.  Hurray,  9  Oh. 
Clr.  Ct  291,  «  Oh.  Clr.  Deo.  618. 

[a]  Bailxoada  and  street  zaUrDads 
OlatlBgiiiBlied, — "In  the  absence  of 
statutory  regulations,  there  Is  an  ele- 
ment of  difference  between  the  duties 
required  of  the  servants  of  a  steam 
railroad,  and  those  of  an  electric 
street  railroad  In  approaching  a 
crossing  where  the  view  is  ob- 
structed, such  as  the  one  we  are  con- 
sidering. For  instance,  the  street 
railroad  employe  may  be  required.  If 
the  place  of  crossing  la  more  than 
ordinarily  dangerous,  to  stop  the  car 
before  going  on  the  crossing,  and  If 
necessary  go  forward  to  a  point 
where  he  can  see  whether  It  is  safe 
to  proceed,  and  look  and  listen  for 
an  approaching  train."  Vlncennes 
Tract  Co.  v.  Curry,  (Ind.  A.)  109  NE 
62,  66. 

39.  Chicago,  etc.,  R.  Co.  v.  Smith, 
124  111.  A.  627  [aft  226  111.  178,  80 
NB  716];  Mulderlg  v.  St  Louis,  etc, 
R.  Co.,  116  Mo.  A.  666,  94  SW  801. 

40.  Central  Pass.  R.  Co.  v.  Kuhn. 
86  Ky.  678,  6  SW  441,  9  KyL  725.  9 
AmSR  309;  Mulderlg  v.  St  Louis, 
etc.,  R.  Co.,  116  Mo.  A.  665,  94  SW 
801. 

[a]  A  statnte  requiring  street  ear 
oompaailes  to  lolng  their  oan  to  a 
stop  before  crossing  a  railroad  track, 
and  to  send  an  employee  forward  to 
took  out  for  trains,  makes  no  ex- 
ception of  tracks  where  the  view  is 
unobstructed.  Mulderlg  v.  St  Louis, 
etc.,  R.  Co.,  116  Mo.  A.  655.  94  SW 
801. 

41.  Chicago,  etc.,  R.  Co.  V.  Smith, 
124  111.  A.  62?  [aff  226  111.  178,  sd 
NE  716]. 

43.  Selma  St.  etc.,  R.  Co.  v.  Owen, 
132  Ala.  420,  SI  S  698:  Mulderlg  v. 
St  Louis,  etc.,  R.  Co.,  116  Mo.  A.  665, 
94  SW  801;  Lake  Shore,  etc.,  B.  Co. 
v.  Cincinnati,  etc.,  B.  Co.,  30  Oh.  St 
604;  Toledo  Cons.  St  B.  Co,  v.  Fuller, 
17  Oh.  Clr.  Ct.  582,  9  Oh.  Clr.  Dec! 
123;  Gulf,  etc.,  R.  Co.  v.  Holt,  SO 
Tex.  Civ.  A.  330,  70  SW  591. 

[a]  Altkough.  snah,  aa  oidinaBoe 
prescribes  a  penalty  on  the  motor- 
man.  It  also  Imposes  a  duty  on  the 
street  railroad  company.  Crulf,  etc., 
R.  Co.  V.  Holt,  30  Tex.  Civ.  A.  330,  70 
SW  691. 

[b]  Distanoe  of  stop  from  tnudtr— 

Under  a  statute  requiring  street  cars 
to  come  to  a  full  stop  not  less  than 
ten  nor  more  than  fifty  feet  from 
steam  railroad  tracks,  the  car  and 
the  horses,  where  such  power  Is  used, 
considered  as  one  must  be  stopned  at 
that  distance.  Toledo  Cons.  St.  R. 
Co.  V.  Puller,  17  Oh.  Clr.  Ct  128,  9 
Oh.  Clr.  Dec.  121  (Act  May,  1891). 
48.   Sea  generaJly  supra  {  1320. 
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contracted  for  carriage  is  liable  for  his  injuries;** 
but  the  better  rule,  and  that  more  generally  fol- 
lowed, is  that  each  carrier  is  severally  liable  to  pay 
him  the  full  amount  of  damage  occasioned  him  by 
the  injury,  or  that  a  joint  action  may  be  main- 
tained gainst  both*'  the  fact  that  those  operatii^ 


the  train  or  ear  on  the  crossing  track  are  negligent 
will  not  relifive  the  carrier  of  the  passenger  from 
liability  for  injury  to  him  if  its  employees  might,  in 
the  exercise  of  the  highest  degree  of  care  and  pre- 
caution, have  avoided  the  collision.^  And  th^  rule 
applies  where  a  collision  is  caused  by  the  concur- 


44.  Lockhart  v.  Llchtenthaler,  46 
Pa-  151:  Armatrons  v.  Lancashire, 
etc..  R.  Co.,  L.  R.  10  Exch.  47;  Cattlln 
V.  mils.  8  C.  B.  123,  65  ECL  123,  137 
Reprint  456;  Thorogood  v,  Bryan,  8 
C.  B.  116,  6B  ECL  115,  137  Reprint 
452. 

[a]  Tlta  icadliiff  Bni^Uli  OMW  deny- 
ing the  rl^ht  of  action  In  such  cases 
Is  Thorogood  v.  Bryan,  8  C.  B.  115, 
65  ECL  115  (In  this  case  the  Injury 
complained  of  was  caused  by  the 
collision  of  two  rival  omnibuses, 
occasioned  by  the  mutual  negligence 
of  the  drivers.  In  commentlne  on  this 
case  it  was  said  by  Maule,  J.:  "Al- 
though I  at  one  time  entertained  a 
contrary  impression,  upon  further 
consideration  I  Incline  to  think  that, 
for  this  purpose,  the  deceased  must 
be  considered  as  identified  with  the 
driver  of  the  omnibus  in  which  he 
voluntarily  became  a  passenger,  and 
that  the  negligence  of  the  driver  was 
the  negligence  of  the  deceased.  If 
the  deceased  himself  had  been  driv- 
ing, the  case  would  have  been  quite 
free  from  doubt.  So,  there  could 
have  been  no  doubt,  had  the  driver 
been  employed  to  drive  him.  and  no 
one  else.  On  the  part  of  the  platntlff, 
It  Is  suggested  that  a  passenger  in 
a  public  conveyance  has  no  control 
over  the  driver.  But  I  think  that 
cannot  with  propriety  be  said.  He 
selects  the  conveyance.  He  enters 
Into  a  contract  with  the  owner, 
whom,  by  his  servant  the  driver,  he 
employs  to  drive  him.  If  he  is  dis- 
aatiafled  with  the  mode  of  convey- 
ance, he  Is  not  obliged  to  (tvail  him- 
self of  it.  According  to  the  terms  of 
his  contract,  he  unquestionably  has 
a  remedy  for  any  negligence  on  the 
part  of  the  person  with  whom  he 
contracts  for  the  journey."  Cattlln 
V.  Hills.  8  C.  B.  123,  131.  85  SX^L  lit, 
137  Reprint  455). 

[b]  BngUsh.  orltlolsm  of  Thoro- 
rood  Bryan. — <  1 )  Thorogood  v. 
Bryan,  8  C.  B.  115,  65  ECL  115.  137  Re- 

firlnt  462.  has  not  escaped  criticism 
n  the  English  courts.  In  the  court 
of  admiralty  it  has  been  openly  dis- 
regarded.   Thus  Dr.  Lushlngton,  the 

fudge  of  the  high  court  of  aamiratty, 
n  speaking  of  that  case,  said:  "With 
due  respect  to  the  Judges  who  de- 
cided that  case,  I  do  not  consider 
that  it  is  necessary  for  me  to  dissect 
the  Judgment,  but  I  decline  to  be 
bound  by  It,  because  It  la  a  single 
case;  because  I  know  upon  inquiry 
that  it  has  been  doubted  by  high  au- 
thority: because  It  appears  to  me  not 
reconclleable  with  other  principles 
laid  down  at  common  law;  and  lastly, 
because  It  Is  directly  against  Hay  v. 
Le  Neve,  Z  Shaw  App.  Cas,  896,  and 
the  ordinary  practice  of  the  court  of 
admiralty."  The  Milan,  1  Lush.  388, 
403.  (2)  In  1  Smith  L.  Cas.  (4th  ed) 
220,  (8th  Am.  ed)  506.  the  following 
comment  Is  made  on  the  doctrine  as 
laid  down  by  the  English  courts: 
"If  two  drunken  stage-coachmen 
were  to  drive  their  respective  car- 
riages against  each  other  and  Injure 
the  passengers,  each  would  have  to 
bear  the  Injury  to  his  own  carriage, 
no  doubt;  but  It  seems  highly  un- 
reasonable that  each  set  of  passen- 

Sers  should,  by  a  Action,  be  Identl- 
ed  with  the  coachman  who  drove 
them  so  ae  to  be  restricted  for  rem- 
edy to  actions  against  their  own 
driver  or  his  employer.  This,  never- 
theless, appears  to  be  the  result  of 
the  decision  In  Thorogood  v.  Bryan, 
8  C.  B.  116.  66  ECL  115,  137  Reprint 
452;  but  It  may  be  questioned 
whether  the  reasoning  of  the  court 
In  that  case  Is  consistent  with 
those  of  Rigby  v.  Hewitt,  6  Exch. 
240,  155  Reprint  103,  and  Greenland 


V.  Chaplin,  6  Exch.  243,  165  Reprint 
104,  or  with  the  series  of  decisions 
from  Quarman  v.  Burnett,  6  M.  &  W, 
499,  151  Reprint  509,  to  Reedle  v. 
London,  etc.,  R.  Co.,  4  Exch.  244,  1B4 
Reprint  1201,  19  ERG  168.  Why,  In 
this  particular  case,  both  the  wrong- 
doers should  not  be  considered  liable 
to  a  person  free  from  all  blame,  not 
answerable  for  the  acts  of  either  of 
them,  and  whom  they  have  both  In- 
jured, is  a  question  which  seems  to 
deserve  more  consideration  than  it 
received  In  Thorogood  v.  Bryan." 
(3)  And  In  The  Bernlna,  12  P.  D.  68, 
82,  the  case  of  Thorogood  v.  Bryan, 
supra,  was  expressly  overruled,  the 
court  Baying:  "We  cannot  see  any 
principle  on  which  It  can  be  sup- 
ported, and  we  think  that,  with  the 
exception  of  the  weighty  observation 
of  Lord  Bramwelt,  though  that  docs 
not  seem  to  be  a  final  view,  the  pre- 
ponderance of  Judicial  and  profes- 
sional opinion  In  England  Is  against 
it.  and  that  the  weight  of  Judicial 
opinion  In  America  Is  also  against 
it.  We  are  of  opinion  that  the  propo- 
sition maintained  In  it  is  essentially 
unjust  and  inconsistent  with  other 
recognised  propoEitlons  of  law.  As 
to  the  propriety  of  dealing  with  It  at 
this  time  In  a  Court  of  Appeal,  it  is 
a  case  which  from  the  time  of  its 
publication  has  been  constantly  criti- 
cized. No  one  can  have  gone  into  or 
have  abstained  from  going  Into  an 
omnibus,  railroad,  or  ship,  on  the 
faith  of  the  decision.  We  therefore 
think  that,  now  that  the  question  is 
for  the  first  time  before  an  English 
Court  of  Appeal,  the  case  of  Thoro- 
good v.  Bryan  (1)  must  be  over- 
ruled." 

[c]  Amerloan  orltiolem  of  EngUsli 
doctrtne, — <l)  In  Little  v.  Hackett. 
116  U.  S.  366,  375.  6  SCt  396,  2%  L. 
ed.  652.  Mr.  Justice  Field,  in  speak- 
ing of  the  decision  In  Thorogood  v. 
Bryan.  8  C.  B.  116,  65  ECL  115,  137 
Reprint  452,  said  that  it  rests  on  in- 
defensible grounds.  "The  identifica- 
tion of  the  passenger  with  the  negli- 
gent driver  or  the  owner,  without  his 
personal  co-operation  or  encourage- 
ment. Is  a  gratuitous  assumption. 
There  is  no  such  identity.  The  par- 
ties are  not  in  the  same  position. 
The  owner  of  a  public  conveyance  Is 
a  carrier,  and  the  driver  or  the  per- 
son managing  it  Is  his  servant. 
Neither  of  them  is  the  servant  of  the 
passenger,  and  his  asserted  identity 
with  tnem  la  contradicted  by  the 
dally  experience  of  the  world.'  (2) 
In  Lockhart  v.  LIch  ten  thaler,  46  Pa. 
151,  164,  the  court  said:  "I  do  not 
think,  however,  that  the  rationale  of 
the  principle  that  concurring  negli- 
gence leaves  the  party  to  look  to  his 
own  employee  Is  satisfactorily  ex- 

tiounded  in  the  opinions  of  the  Judges 
n  Thorogood  v.  Bryan,  supra,  viz.: 
the  Identity  of  the  passenger  with 
his  own  vehlclft  I  would  say  the 
reason  for  It  Is  that  It  better  accords 
with  the  policy  of  the  law,  to  hold 
the  carrier  alone  responsible  in  such 
circumstances,  as  an  Incentive  to 
care  and  diligence." 

4S.  U.  S.— Laughtln  v.  AtUntic 
City  R.  Co.,  80  Fed.  702:  Kansas  City, 
etc.,  R.  Co.  v.  Stoner,  61  Fed.  649,  2 
CCA  437;  Kansas  City,  etc.  R.  Co. 
V.  Stoner,  49  Fed.  209,  1  CCA  221. 

Cal. — Tompkins  v.  Clay  St.  R.  Co., 
60  Cal.  4  P  1165:  Cordlner  v.  Los 
Angeles  Tract  Co.,  6  Cai.  A.  400,  91 
P  486. 

Ga. — ^Atlantic  Coast  Line  R,  Co.  v. 
Adecb,  16  Ga.  A.  842,  84  SE  316. 

III. — Wabash,  etc.,  R.  Co.  v.  Shack- 
let.  105  111,  S64,  44  AmR  791. 

Ind. — Pittsburgh,  etc.,  R.  Co.  v. 
Spencer,  08  Ind,  186;  Baltimore,  etc.. 


R.  Co.  V.  Kleesples,  39  Ind.  A_  151. 
76  NE  1016,  78  NE  252. 

Kan. — Chicago,  etc.,  R.  Co.  v.  Mar- 
tin, 69  Kan.  437,  53  P  461  [aff  178 
U.  S.  245.  20  SCt  864,  44  L.  ed.  10651. 

Ky. — Louisville  R,  Co.  v.  Blum.  89 
SW  186.  28  KyL  253;  Louisville,  etc., 
R.  Co.  V.  Case.  9  Bush  728-  Danville, 
etc..  Tump,  Road  Co.  v.  Stewart,  2 
Mete.  119. 

Mich.— Cuddy  v.  Horn.  46  Mich 
596.  10  NW  32,  41  AmR  178. 

Minn. — Flaherty  v.  Minneapolis  R. 
Co.,  39  Minn.  328,  40  NW  ISO,  12  Am 
SR  654.  1  LRA  680. 

N.  J. — New  York.  etc..  R,  Co.  v. 
Steinbrenner,  47  N.  J.  L.  161,  64 
AmR  126  and  note;  Bennett  v.  New 
Jersey  R..  etc..  Co.,  36  N.  J.  L,  226, 
13  AmR  4S5. 

N.  Y.— Dyer  v.  Erie  R.  Co..  71  N. 
T.  228;  Webster  v.  Hudson  River  R. 
Co.,  38  N.  Y.  260;  Brown  v.  New 
York,  etc.,  R.  Co,,  82  N.  Y.  697,  88 
AmD  353;  Colegrove  v.  New  York, 
etc.,  R.  Co..  20  N.  T.  492,  75  AmD 
418;  Chapman  v.  New  Haven  R,  Co., 
19  N.  Y.  341,  75  AmD  844;  Kllnger  V. 
United  Tract.  Co..  92  App.  Div.  100, 
87  NYS  864  [mod  181  N.  T.  521  mem, 
73  NE  1126  mem]. 

Oh. — Covington  Transfer  Co.  v. 
Kelly,  36  Oh.  St.  86. 

Wis. — Prideaux  v.  Mineral  Point, 
43  Wis.  613. 

Eng. — The  Bernlna.  12  P.  D.  58 
[overr  Armstrong  v.  Lancashire,  etc., 
R.  Co.,  L.  R.  10  Exch.  47;  Thorogood 
V.  Bryan,"8  C.  B.  115.  66  ECL  116,  137 
Reprint  452]. 

[a]  Xnjury  throodA  nefUranee  <tf 
another  company, — passenger  who 
is  himself  without  fault  ia  entitled 
to  recover  for  Injuries  Inflicted 
through  the  negligence  of  another 
railroad  company  in  running  Into  the 
train  of  the  company  that  has  under- 
taken to  carry  him,  even  though  the 
latter  company  has  been  guilty  of 
negligence."  Pittsburgh,  etc.,  R.  Co. 
V.  Spencer,  98  Ind.  186,  187. 

fb]  Serena  llaltUl^.^ — It  has  been 
held  that,  where  a  street  car  passen- 
ger was  Injured  by  a  collision  be- 
tween the  car  in  which  she  was  riding 
and  the  car  of  another  company  at 
a  street  Intersection,  the  liability  of 
both  companies  was  several  and  not 
joint.  Schmidt  v.  Chicago  City  R. 
Co..  239  HI.  494,  88  NE  276  [aff  144 
111.  A.  612]. 

[c1  Where  the  neipllgenoe  of  vam 
earner  wa«  the  aole  pnnimate  eanse 
of  the  injuries,  a  nonsuit  may  be 
granted  as  to  the  other.  Atlantic 
Coast  Line  R.  Co.  v.  Adeeb,  16  Ga.  A. 
842,  84  SE  316. 

Proximate  oause  ruierally  see  In- 
fra  f  1392. 

46.  Mo. — Clark  v,  Chicago,  etc.,  R. 
Co.,  127  Mo.  197,  29  BW  1018:  Wills 
V,  Atchison,  etc.,  R.  Co.,  183  Uo.  A. 
625.  113  SW  713. 

N.  Y. — ZImmer  v.  Third  Ave.  R. 
Co.,  36  App.  Dlv.  205.  65  NYS  308: 
O'Nell  v.  Dry  Dock,  etc^  R.  Co.,  59 
N.  Y,  Super.  128,  IB  NYS  84  [afT  129 
N.  y.  126,  29  NE  84,  26  AmSR  612]: 
Devlin  V.  Atlantic  Ave.  R.  Co.,  10 
NYS  848. 

Pa. — o'oorln  v.  Allegheny  Tract. 
Co„  179  Pa.  327,  86  A  207. 

Tex. — Missouri,  etc^  R.  Co.  v. 
Vance,  (Civ.  A.)  41  SW  167. 

Wash. — Sears  t.  Seattle  Cons.  St. 
R,  Co..  6  Wash.  227,  88  P  389,  1081. 

[a]  ninatratloa. — In  an  action  by 
a  street  railroad  passenger  for  In- 
juries In  a  collision  with  a  railroad 
train  at  a  crossing,  the  fact  that  the 
railroad  company  ran  its  train  at  a 
speed  In  excess  of  that  allowed  by  a 
city  ordinance,  and  was  negligent  In 
not  slowing  down  or  stopping  when 
the  engine  operatives  saw  that  the 
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rent  negligence  of  a  street  railroad  oompany  and 
a  sightseeing  automobile/'  or  of  a  street  railroad 
company  and  a  brewing  company,**  or  of  a  rail- 
road company  and  a  hackman.*" 

[$  1385]  c.  Avoidance  of  Collisions  with  Ani- 
mals, Vehicles,  or  Otiier  Obstacles  on  or  near  Track. 
The  highest  d^ree  of  care  is  required  in  avoiding 
collision  with  obstacles  on  or  near  the  track  from 
whicl^  danger  may  be  anticipated,^  althoi^h  the 
obstruetion  is  caused  bv  an  agency  over  which  the 
carrier  has  no  control,  ^  and  this  is  the  rule  as  to 


animals  on,  or  which  may  be  about  to  come  on,  the 
track  in  front  of  a  railroad  train.^^  In  the  itera- 
tion of  street  cars  this  high  degree  of  carO'  is  re- 
quired in  avoidance  of  collision  with  vehicles  or 
other  cars  or  temporary  obstructions  on  the  track 
or  so  near  to  it  that  danger  may  be  apprehended 
therefrom.*'  But  the  street  car  company  will  not 
be  liable  if  it  exercises  due  care  and  the  collision 
could  not  have  been  reasonably  anticipated,'^  as 
where  a  collision  with  a  wagon  is  caused  by  a  sud- 
den movement  of  the  horses  attached  thereto."' 


crosslne  patea  were  open,  did  not  ab- 
solve the  street  railroad  company 
from  liability,  unless  the  railroad 
company's  neKligence  was  the  sole 
cause  of  the  collision,  the  latter 
company  bein?  required  to  exercise 
the  hignest  degree  of  cure  to  avoid 
the  collision.  Wills  v.  Atchison,  etc., 
R.  Co.,  133  Mo.  A.  626,  IIS  SW  713. 

47.  McFadden  v.  Metropolitan  St. 
R.  Co..  161  Mo.  A.  662,  143  SW  884. 

48.  Sternfels  v.  Metropolitan  St. 
R.  Co.,  73  App.  Dlv.  494,  77  NTS  309 
[afr  174  N.  Y.  512  mem,  66  NE  1117 
mem}. 

M.  Downey  v.  Philadelphia  Tract. 
Co.,  161  Pa.  688,  29  A  128  [afF  3  Pa. 
Dist.  81,  14  Pa.  Co.  2511;  Field  v. 
Spokane,  etc.,  R.  Co.,  64  Wash.  445, 
117  P  228. 

ra]  StM-Mioaoli  and  train  ooUUinff. 
—Where  the  driver  of  a  stagecoach 
approaches  a  railroad  crossing  with- 
out stopping  or  listening  for  the  ap- 
proach of  trains,  and  an  accident  re- 
sults from  the  concurrent  negligence 
of  the  driver  and  the  trainmen,  the 
owner  of  the  stagecoach  and  the  rail- 
road company  are  Jointly  and  sev- 
erally liable  for  Injuries  to  a  passen- 

ger  on  the  stagecoach.    Field  v.  Spo- 
an©,  etc.,  R.  Co..  64  Wash.  445,  117 
P  228. 

80.  U.  S. — Curtis  V.  Central  R.  Co., 
6  F.  Cas.  No.  3,601.  6  McLean  401. 

Ala. — Highland  Ave.,  etc.,  R.  Co.  v. 
Swoiie.  115  Ala.  287,  22  S  174. 

nr.— North  Chicago  St.  R.  Co.  v. 
Polkey,  203  111.  225,  67  NE  793  [rev 
106  111.  A.  981:  Devine  v.  Chicago, 
etc..  R.  Co..  177  111.  A.  360;  Madl  v. 
Chicago  City  R.  Co.,  167  111.  A.  487. 

La. — Klrd  v.  N^w  Orleans,  etc.,  R. 
Co..  105  La.  226.  29  S  729. 

Mass. — Lockwood  v.  Boston  El.  R. 
Co.,  200  Mass.  637,  86  NE  934,  22 
LRANS  488. 

N.  y.~Walker  v.  Erie  R.  Co.,  63 
Barb.  260. 

Wash  .-'Walters  v,  Seattle,  etc.,  R. 
Co..  48  Wash.  233,  9S  P  419,  24  LRA 
NS  788. 

[a  1     Dnty  of  mglnMr. — (1 )  An 

engineer  is  required,  "on  perceiving 
any  obstruction  on  the  track"  of  the 
road,  to  "use  all  means  within  his 

F lower,  known  to  skillful  engineers," 
n  order  to  stop  the  train;  but  this 
duty  Is  not  absolute,  and  does  not  re- 
quire that  the  peril  of  passengers 
shall  be  Increased  when  the  obstruc- 
tion iB  not  perceived  until  too  late 
to  stop  the  train  In  safety,  although 
there  may  have  been  antecedent 
negligence  and  consequent  liability 
incurred  by  the  failure  to  keep  a 
proper  lookout,  whereby  the  obstruc- 
tion might  have  been  sooner  discov- 
ered. Bast  Tennessee,  etc.,  R.  Co.  v. 
Deaver.  79  Ala.  216.  221.  (2)  "The 
engineer,  while  attending  to  the  other 
wants  of  his  train,  must  be  con- 
stantly on  the  lookout  for  obstruc- 
tions; and  he  meets  this  requirement 
when  he  bestows  on  the  service  that 
steady,  regular  care  and  watchful- 
ness, which  his  other  duties  allow  a 
very  careful  .and  prudent  person  to 
give  to  It."  Bast  Tennessee,  etc.,  R. 
Co.  V.  Bayllss.  75  Ala.  466,  472. 

[b]  Tncka  tbxmgli  tanuL — ^When 
a  street  railroad  company  lays  Its 
tracks  througrh  a  tunnel  close  to  the 
tunnel  wall,  It  thereby  assumes  the 
re^nonslblllty  of  using  all  the  care. 
Tfffilance,  and  foreBight  reasonably 
necessary  and  practicable  In  the 
operation  and  management  of  Its 
cars  to  protect  Its  passengers  against 
being  brought  In  contact  with  an  ob- 


struction caused  by  the  close  prox- 
imity of  the  wall.  North  Chicago 
St.  R.  Co.  V.  Polkey,  106  111.  A.  98 
[rev  on  other  grounds  203  111.  225,  67 
NE  7931. 

[  c  ]    liereluuiaise    on  platform. — 

Where  cotton  Is  stored  on  a  platform 
so  that  the  bales  project  over  the 
track.  It  is  gross  negligence  on  the 
part  of  the  engineer  of  a  train  to 
endeavor  to  pass  on  his  way.  when  It 
is  evident  that  the  proximity  of  the 
cotton  to  the  track,  as  piled  on  the 
platform,  will  result  tn  the  train 
striking  it.  Klrd  v.  New  Orleans, 
etc..  R.  Co..  105  La.  226,  29  S  729. 

ObstmotlonB  on  or  near  traok  see 
supra  (  1376. 

61.  Walters  v.  Seattle,  etc.,  R.  Co., 
48  Wash.  233,  93  P  419,  24  LRANS 
788 

Sa.  Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Stewart.  68  Ark.  606,  61  SW  169,  82 
AmSR  311;  Fordyce  v.  Jackson,  S6 
Ark.  594.  20  SW  528.  597. 

Ind. — Chicago,  etc.,  R.  Co.  v. 
Grimm.  25  Ind.  A.  494,  57  NE  640. 

Iowa- — Sandham  v.  Chicago,  etc.. 
R.  Co.,  38  Iowa  88. 

Ky. — Louisville,  etc.,  R.  Co.  v.  Rit- 
ter,  2  KyL  385. 

N.  T. — Brown  v.  New  York  Cent. 
R.  Co.,  34  N.  T.  404. 

Tenn. — Nashville,  etc.,  R.  Co.  v. 
Troxlee,  1  Lea  520. 

Tex. — Mexican  Cent.  R.  Co.  v. 
Lauricella,  87  Tex.  277,  28  SW  277,  47 
AmSR  103:  Trinity  Valley  R.  Co.  v. 
Stewart,  {6lv.  A.)  62  SW  1085. 

Eng. — Patchell  v.  Irish  North 
Western  R.-Co.,  Ir.  R.  6  C.  L.  117. 

[a]  A  reasonable  Insrease  of  dan- 
ger to  passengers  is  not  Justified,  al- 
though for  the  purpose  of  avoidina; 
Injury  to  stock.  Sandham  v.  Chi- 
cago, etc.,  R.  Co.,  38  Iowa  88. 

[b]  An  engineer  Is  not  repaired 
to  reverse  his  engine  in  order  to  pre- 
vent a  collision  with  an  animal  on 
the  track  if  the  rate  of  speed  Is  such 
that  to  do  so  would  endanger  the 
lives  of  the  passengers.  Nashville, 
etc.,  R.  Co.  v.  Troxlee,  1  Lea  (Tenn.) 
520. 

I>ang«r  from  antmals  on  or  near 
traek  see  supra  I  1376. 

B3.  U.  S.— New  York,  etc..  R.  Co. 
V.  Baker,  98  Fed.  694,  39  CCA  237; 
Potts  V.  Chicago  City  R.  Co.,  33  Fed. 
610. 

III. — ^West  Chicago  St.  R.  Co.  v. 
Marks.  82  111.  A.  185  [aff  182  111.  15, 
55  NE  671. 

Kan. — Topeka  City  R.  Co.  v.  Hlggs, 
38  Kan.  375.  16  P  667,  5  AmSR  754. 

'Mass. — Anderson  v.  Old  Colony  St. 
R.  Co.,  214  Mass.  505,  101  NE  1072; 
Niland  v.  Boston  El.  R.  Co.,  208  Mass. 
476.  94  NE  703. 

Mich.— Kalis  V.  Detroit  United  R. 
Co..  155  Mich.  4SB,  119  NW  906. 

Minn. — Dahlberg  v.  Minneapolis 
St.  R.  Co..  32  Minn.  404.  21  NW  545, 
50  AmR  585. 

Mo.— Seymour  v.  Citizens'  R.  Co., 
114  Mo.  266,  21  SW  739:  Moore  v. 
Metropolitan  St.  R.  Co..  189  Mo.  A. 
556,  176  SW  1120. 

N.  Y. — Kramer  v.  Brooklyn  Helgths 
R.  Co.,  190  N.  Y.  310.  S3  NE  35 
[rev  114  App.  Dlv.  804.  100  NYS 
276];  O'Malley  v.  Metropolitan  St.  R. 
Co.,  168  N.  T.  674  mem,  62  NE  1125 
mem;  Craighead  v.  Brooklyn  City  R. 
Co.,  123  N.  Y.  391,  25  NE  387:  Hen- 
derson V.  Nassau  Electric  R.  Co.,  46 
App.  Dlv.  280,  61  NYS  690;  Keegan 
V.  Third  Ave.  R.  Co.,  34  App.  Dlv. 
297.  64  NYS  391  [aff  166  N.  Y.  622 
mem,  59  NE  1124  mem];  Wood  v. 


Brooklyn  City  R.  Co..  5  App.  Dlv. 
492.  38  NYS  1077.  See  also  Gregory 
V.  Elmlra  Water,  etc..  Co..  190  N.  Y. 
363,  S3  NE  32,  18  LRANS  1601  [rev 
107  App.  Div,  030.  96  NYS  1130]  (rea- 
sonable care  under  the  circum- 
stances). 

Pa. — Buehler  v.  Union  Tract.  Co., 
200  Pa.  177,  49  A  788;  Bumbear  v. 
United  Tract.  Co..  198  Pa.  198,  47  A 
961, 

[a]  Thus,  where  a  street  car  com- 
pany operating  an  open,  crowded 
electric  car  on  which  passengers  were 
standing  on  the  running  board, 
caused  a  van  ahead  of  the  car  to 
leave  the  track  so  that  the  car  might 
proceed,  and  the  van  pulled  to  one 
side  of  the  street,  where  It  stopped 
so  close  to  the  track  that  the  space 
between  it  and  a  passenger  was  in- 
sufUclent  to  avoid  contact  with  the 
van  unless  he  bent  his  body  toward 
the  car,  and  the  passenger  was  In- 
jured by  striking  the  van,  the  com- 
pany was  guilty  of  negligence  in 
starting  the  car  before  the  van  was 
out  of  the  way,  Henderson  v.  Nassau 
Electric  R.  Co.,  46  App.  Div.  280,  61 
NYS  690. 

[b]  Elevated  railroad  pillars. — A 
street  car  conductor  Is  bound  to  take 
notice  of  the  distance  between  his 
car  and  the  pillars  of  an  elevated 
railroad  in  the  street,  and  of  the 
size  of  a  passenger  standing  on  the 
running  board.  In  determining 
whether  It  Is  safe  to  permit  the  car 
to  pass  a  pillar  before  the  passenger 
has  had  time  to  enter  the  car;  but  It 
is  not  necessarily  negligence  In  every 
case  to  allow  the  car  to  pass  the 
pillar  whl!e  a  passenger  is  standing 
on  the  running  board,  as  a  street  rail- 
road company  Is  not  bound  to  anticl-. 
pate  that  a  passenger  standing  on 
the  running  board  of  an  open  car 
will  swing  back  so  as  to  come  in  con- 
tact with  a  pillar  of  an  elevated  rail- 
road sufficiently  distant  to  permit  the 

Sassenger  standing  In  tbe  position 
rst  assumed  by  him  to  pass  It  In 
safety,  although  the  passenger  found 
such  movement  convenient  In  order 
to  swing  himself  more  easily  up  Into 
the  oar.  Canavan  v.  Interurban  St. 
R.  Co.,  87  NYS"  491. 

[c]  Passing-  oar  on  other  track. — 
A  street  car  company  is  liable  for 
the  death  of  a  passenger  who,  while 
standing  on  the  Inside  running  board 
of  an  open  car.  was  struck  by  a  car 
from  the  opposite  direction  on  the 
other  track,  if  the  bell  on  such  car 
was  not  sounded.  Kalis  v.  Detroit 
United  R.  Co..  155  Mich.  485,  119  NW 
906.    See  also  supra  S  1351. 

Oontrlbntory  negligence  of  passen- 
ger in  such  cases  see  infra  g  1510. 

64.  Black  v.  Boston  El.  R.  Co., 
187  Mass.  172,  72  NE  970,  68  LRA 
799;  Badgitt  v.  Moll,  159  Mo.  A.  143, 
60  SW  121,  81  AmSR  347,  52  LRA 
854;  Rosenblum  v.  Brooklyn  Heights 
R.  Co..  153  App.  Dlv.  304.  137  NYS 
1078;  Allen  v.  Northern  Pac.  R  Co., 
35  Wash.  221.  77  P  204,  60  LRA  804. 

[a]  atunuv  ftfiuunits. — it 
cannot  be  said  to  be  negligence  for  a 
motorman  to  run  on  so  small  an  ob- 
ject as  a  single  stick  of  dynamite  In 
the  nighttime.  Blgwood  v.  Boston, 
etc,  R.  Co..  209  Mass.  345.  96  NB 
761.  S6  LRANS  113. 

55.  Johnson  v.  Chicago  City  R. 
Co..  185  111.  A.  411;  Coffey  v.  Samp- 
sell.  174  in.  A.  676:  Chicago  Cltv  R. 
Co.  V.  Math.  114  HI.  A.  860;  Niland 
V.  Boston  EH.  R.  Co.,  208  Hosa.  474. 
94  NE  703.  ~ 
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[}  1386]  5.  Daiig«roiu  Bate  of  Speed."  In  the 
absence  of  a  statate  or  ordinance  to  the  contrary, 
it  is  not  negligence  per  se  for  a  railroad  or  street 
railroad  company  to  ran  its  train  or  car  at  any 
rate  of  speed  consistent  with  the  safety  of  its 
imsBQigers,"  even  thoi^h  the  rate  of  speed  is  in 
excess  of  the  scheduled  rate,"^  particularly  where 
l^e  excessive  speed  results  from  defective  machin- 
ery, which  defects  are  not  known  and  eonld  not 
be  known  by  the  exercise  of  the  highest  d^ree  of 


care,  and  which  prerent  the  engineer  or  motorman 
from  controlling  ii."  Bnt  the  rate  of  speed  at 
which  a  train  or  ear  is  run  may  be  dangerous  in 
view  of  the  circumstances  or  conditions  under  which 
it  is  operated,  or  because  the  particular  place  is 
such  as  to  require  precautions  in  that  respect,  and 
under  such  circumstances  and  conditions  mm  con- 
stitute n^Iigence  as  to  passengers  thereon,**  even 
though  it  is  less  than  the  rate  allowed  by  statute  or 


[a]  niiurtnrtiou. — (1)  Where  a 
rapialy  movlnr  street  car  Is  passing 
a  team  of  unhitched  horses  standlne 
between  the  tracks  and  a  curb  with 
a  clear  space  of  one  foot  between 
the  horses  and  the  car,  and  the 
horses  become  frlghten'ed  and  awing 
around,  the  wagon  tongue  etrllclng  a 
passenger,  the  motorman  Is  not 
bound  to  anticipate  the  sudden  (right 
of  the  horses,  and  there  is  no  evi- 
dence of  negligence.  Coffey  v.  Samp- 
sell,  174  in.  A.  676.  (2)  A  street 
railroad  company  Is  not  liable  for 
injury  to  a  passenger  In  a  collision 
between  the  car  and  an  lee  wagon, 
caused  by  a  sudden*  movement  of  the 
horses  attached  to  the  wagon,  if  the 
car  was  not  running  at  an  excessive 
speed,  but  is  liable  if  the  car  struck 
the  wagon  while  it  was  stationary. 
Nlland  V.  Boston  El.  R.  Co.,  208  Mass. 
476.  94  NB  70S. 

S6.  See  generally  Railroads  [  33 
Cyc  668.  786,  791.  871.  1218];  Street 
Railroads  [86  Cyc  1478]. 

B7.  ApIc — St.  Xouta.  etc^R.  Co.  v. 
Woods,  9«  Ark.  311,  181  SW  869,  88 
LKANS  SEE. 

111. — Chicago,  etc.,  R.  Co.  v.  Lewis, 
146  111.  67.  38  NE  960. 

lowft. — ^Fltch  v.  Uason  City,  etc.. 
Tract.  Co..  124  Iowa  686.  100  NW  618. 

Ky.^— South  Covington,  etc.,  St.  R. 
Co.  V.  Barr,  147  Ky.  649.  144  SW 
76E:  Crawford  v.  Louisville^  etc.,  R. 
Co.,  122  SW  220. 

La.— Houston  v.  Vlckshurg,  eto„ 
R.  Co.,  89  lA.  Ann.  7B6,  2  S  663. 

Mass. — Witherlngton  t.  Lynn,  etc., 
R.  Co.,  182  Uass.  E86.  66  NB  206; 
Merrni  v.  Eastern  R.  Co.,  139  Mass. 
288.  1  NE  E48.  62  AmR  706. 

Mich.— Grand  Rapids,  etc,  K.  Co. 
V.  Huntley,  38  Mich.  ES7. 

Mo. — Hite  r.  Metropolitan  St.  R. 
Co.,  130  Mo.  182.  31  SW  262,  82  SW 
38,  61  AmSR  6EE:  Oldlonsen  v.  Union 
Depot  B.  Co..  129  Ho.  391,  81  8W 
800. 

N.  T.— Mosfcowlts  T.  Brooklyn 
Heights  R.  Co..  89  App.  IHv.  426,  85 
NTS  960  [aft  183  N.  T.  E21  mem,  76 
NE  1101  mem]:  Francisco  v.  Troy, 
etc.,  R.  Co.,  78  Hun  13.  29  NTS  347. 

Porto  Rico. — ^Ramfres  v.  American 
R.  Co.,  17  Porto  Rico  440.  442  [clt 
Cyc]. 

Tenn. — Illinois  Cent.  R.  Co.  t.  Por- 
ter, 117  Tenn.  13,  94  SW  666.  10  Ann 
Cas  789;  East  Tennessee,  etc.,  R.  Co. 
V.  Winters.  86  Tenn.  240,  1  SW  790. 

Va. — Chesapeake,  etc.,  R,  Co.  v. 
Clowes,  93  Va.  189,  24  SE  838:  Nor- 
folk, etc.,  R,  Co.  v.  Ferguson,  79  Va, 
241. 

W.  Va. — Wensel  v.  City,  etc.,  R. 
Co..  64  W.  Va.  310.  61  SE  1001. 

[a]  Condi  tlona  warranUng  high 
rate  of  speed.^ — (1)  Where  the  condi- 
tion of  the  track  and  roadbed,  and 
the  character  of  the  engine  and 
egulpment,  are  such  that  a  high  rate 
01  speed  may  be  safely  maintained, 
it  is  not  negligence  to  run  at  such 
a  rate  of  speed.  Illinois  Cent.  R. 
Co.  V.  Porter,  117  Tenn.  13,  94  SW 
666.  10  AnnCas  789.  (2)  While  a 
hlffh  rate  of  speed  la  not  per  se  neg- 
ligence. If  the  conditions  of  the 
railroad  and  the  machinery  employed 
will  permit  of  It  without  Increasing 
the  peril  of  a  passenger,  yet  in  de- 
termining as  to  whether  or  not  a 
certain  rate  of  speed  maintained  Is 
in  effect  a  negligent  operation  of  the 
road,  the  character  of  the  road.  Its 
graflcs  and  curves,  and  various  other 
conditions  necessarily  affecting  the 
question   of   safety  must   be  taken 


Into  consideration.  Chicago,  etc.,  R. 
Co.  v.  Lewis,  146  111.  67,  33  KB  960. 

[b]  Uniform  speeds— The  motor- 
man  of  an  electric  street  car  Is  not 
bound  to  maintain  a  uniform  speed, 
even  though  the  car  Is  between  two 
hundred  and  fifty  and  three  hundred 
feet  from  a  stopping  place  for  which 
a  signal  has  been  given.  McQann  v. 
Boston  El.  R.  Co.,  198  Mass.  446,  86 
NE  670,  127  AmSR  609,  18  LRANS 
606. 

68.  Sweetland  v.  Lynn,  etc.,  R. 
Co.,  177  Mass.  674,  69  NE  443.  61 
LRA  783;  Hoskins  v.  Northern  Pac 
R.  Co.,  39  Mont.  394,  102  P  988; 
Ramirez  v.  American  R.  COi,  17  Porto 
Rico  440.  442  [clt  Cyc]^ast  Ten- 
nessee, etc.,  R.  Co.  V.  Winters,  85 
Tenn.  240,  1  SW  790. 

[a]  Speed  Uglier  than  pamlttoa 
by  oarrler'a  regulations. — 'The  fact 
that  an  electric  street  car  was  going 
at  the  rate  of  twelve  or  fifteen  miles 
an  hour  In  passing  over  a  frog  at  a 
curve  where  the  carrier's  rules  re- 
quired that  cars  ebould  not  run  faster 
than  four  miles  an  hour  has  been 
held  to  be  evidence  of  negligence  on 
the  part  of  the  motorman  in  running 
the  car.  Sweetland  v.  Lynn,  etc.,  R. 
Co.,  177  Mass.  674,  E9  NE  448,  El  LRA 
788. 

tbl  Special  train,  A  railroad 
company  has  the  right  to  run  special 
trains  at  such  times,  on  such  terms, 
and  at  such  Increased  nites  of  speed 
within  the  limit  of  prudence  and 
safety  to  its  passengers,  as  the  In- 
terest or  convenience  of  Its  business 
may  require,  and  hence  a  charge  of 
the  court  Is  erroneous  which  assumes 
or  Implies  that  the  running  of  trains 
off  schedule  time  or  at  Increased 
rates  of  speed  Is  per  se  negligence. 
East  Tennessee,  etc.,  R.  Co.  v.  Win- 
ters, 86  Tenn.  240.  1  SW  790. 

58.  South  Covington,  etc.,  St.  R. 
Co.  V.  Barr,  147  Ky.  649,  144  SW  765. 

60.  Ala. — Mobile  Light,  etc.,  R. 
Co.  V.  Hughes,  190  Ala.  216,  67  S 
278;  St.  Louis,  etc.,  R.  Co.  v.  Sava«e, 
163  Ala.  56,  50  S  113. 

Ark, — St.  Louis,  etc.  R.  Co.  v. 
Stewart,  68  Ark.  606,  61  SW  169,  82 
AmSR  811. 

Del. — Baldwin  v.  People's  R.  Co., 
28  Del.  81,  76  A  1088  [aff  28  Del. 
383.  72  A  9791. 

D.  C. — Oreat  Palls,  etc.,  R.  Co.  v. 
Hammerly.  40  App.  196. 

III. — Indianapolis,  etc..  R.  Co.  t. 
Hall,  106  111.  871:  Ruch  v.  Aurora, 
etc.,  R.  Co.,  160  III.  A.  829  [petition 
stricken  put  for  certiorari  243  111. 
474,  90  NE  924};  Elgin,  etc.,  Tract 
Co.  V.  Wilson,  126  111.  A.  871  laM  217 
111.  47.  76  NE  436];  Elgin  City  R.  Co. 
V.  Wilson,  66  111.  A.  364. 

Ind. — Louisville,  etc.  R.  Co.  v. 
Miller,  141  Ind.  &38.  37  NE  843: 
Pennsylvania  Co.  t.  Newmeyer,  129 
Ind.  401,  28  NE  860;  Lovlsvllle,  etc^ 
R.  Co.  V.  Jonea,  108  Ind.  651,  9  2^ 
476. 

Iowa. — Fitch  T.  Mason  City,  etc.. 
Tract.  Co.,  124  Iowa  666,  100  NW 
618. 

Ky. — South  Covington,  etc.,  St.  R. 
Co.  V.  Constans,  74  SW  706,  26  KyL 
158. 

La. — ^McMahon  v.  New  Orleans,  R., 
etc..  Co.,  127  La.  644,  63  S  857.  82 
LRANS  346. 

Mass. — Macy  v.  New  Bedford,  etc, 
R.  Co.,  182  Mass.  291,  65  NE  397. 

Mo. — Johnson  v.  St.  Louis,  etc.,  R. 
Co.,  173  Mo.  307.  73  SW  173:  Witters 
v.  Metropolitan  St  R.  Co.,  161  Mo.  A. 
488,  132  SW  38. 


N.  J. — Stevens  v.  New  Jersey,  etc, 
R.  Co,.  74  N.  J.  L.  287,  66  A  874. 

N.  T. — Barrett  v.  Third  Ave.  R 
Co.,  46  N.  T.  628;  Schmidt  v.  Coney 
Island,  etc..  R.  Co.,  26  App.  DIv.  391. 
48  NTS  777;  Daub  v.  Tonkers  R. 
Co.,  69  Hun  136,  23  NTS  268;  Ludln- 
sky  V.  New  Tork  City  R.  Co.,  68  Misc. 
669,  103  NTS  711;  Seellnjg  v.  Metro- 
politan St  R.  Co.,  18  Mlae.  38S.  41 
NTS  666;  Murray  v.  Brooklyn  City 
R.  Co.,  7  NTS  900. 

Oh.-~Cleveland,  etc.,  R.  Co.  v.  Sites. 
31  Oh.  CIr.  Ct  167{ 

Pa. — Reber  v.  Plttsbarg,  etc.. 
Tract.  Co.,  179  Pa.  339,  36  A  S46,  67 
AmSR  599. 

Porto  Rico. — Ramtrea  American 
R.  Co.,  17  Porto  Rico  440,  442  [Clt 
Cyc], 

S.  C. — Stembrldge  v.  Southern  R 
Co..  66  S.  C.  440,  43  SE  968. 

Tex. — Houston,  etc.  R,  Co.  v. 
Cheatham.  62  Tex.  Civ.  A.  1.  118  SW 
777. 

Va. — Danville  8L  Car  Co.  v.  Payne, 
24  SE  904. 

Wis. — Smith  V.  MilwaulMA  Electric 
R.,  etc..  Co..  119  WiB.  136,  »•  NW 
828. 

[a]  Vhu  it  la  neffUgenoe  towaiA 
psMiafSMt  (1)  To  run  a  street  car 
at  an  unusual  rate  of  speed  In  ap- 
proaching a  switch  known  to  be 
dangerous.  Seelig  v.  Metropolitan 
St.  R.  Co.,  18  Mlsc  383,  41  NTS  656. 

(2)  To  run  a  car  entering  a  switch 
with  unusual  force  and  speed  and 
with  a  speed  and  force  highly  calcu- 
lated to  overturn  or  destroy  the 
equilibrium  of  passengers  standing 
on  the  platform  and  aisle  of  the  car. 
Ruch  V.  Aurora,  etc.,  R.  Co.,  150  lit. 
A.  329  [petition  *  stricken  out  for 
certiorari  243  111.  474.  90  NE  924]. 

(3)  To  run  a  street  car  down  grade  at 
an  unusually  high  rate  of  speed, 
there  being  a  curve  at  the  bottom, 
near  which  Is  a  ravine.  Into  which 
the  car  is  precipitated.  South  Cov- 
ington, etc,  St.  R.  Co.  V.  Constans. 
74  SW  706,  26  KyL  168.  (4)  To  mn 
a  train  down  a  grade  and  around  a 
curve  at  a  rapid  rate  over  rotten 
croBsttes.  Griflln  Southern  R.  Ca, 
66  S.  C.  77.  44  SE  668.  <E)  To  run 
a  car  around  a  curve  at  such  a  rapid 
rate  of  speed  as  to  throw  a  paasen- 
l^r  from  his  seat  or  off  the  car.  South 
Covington,  etc.,  St.  R.  Co.  v.  Trow- 
bridge, 163  Ky.  79.  178  SW  871;  Hc- 
Mahon  V.  New  Orleans  R.,  etc^  Co., 
127  La.  644,  68  S  867.  82  LRANS 
346;  Macy  v.  New  Bedford,  etc.,  R. 
Co.,  182  Mass.  291.  66  NE  897;  Engen 
V.  Chippewa  Valley  R.,  etc,  Co.,  162 
Wis.  616,  156  NW  460.  (6)  it  Is 
wantonly  negligent  for  a  motorman 
to  run  his  car  at  a  high  rate  of 
speed  on  entering  a  station  and  pass- 
ing another  car  on  an  adjoining  track 
which  has  stopped  or  ie  stopping  to 
discharge  passengers.  Blrminghani 
R.,  etc,  Co.  V.  Landrum.  153  Ala. 
192.  45  S  198,  127  AmSR  25.  See  also 
supra  S  1361.  (7)  Running  a  train 
at  night  at  sixty  miles  an  hour, 
greatly  in  excess  of  schedule  time, 
over  a  crooked  track,  where  the 
headlight  shines  only  one  hundred 
feet  ahead.  Is  such  negligence  as  will 
make  the  carrier  liable  for  the  in- 
juries of  a  passenger  resulting  from 
the  derailment  of  the  train  by  strik- 
ing a  cow.  St,  Louis,  etc.,  R.  Co.  v. 
Stewart  6S  Ark.  606,  61  SW  169,  82 
AmSR  311.  (8)  But,  where  there  is 
evidence  only  that  a  train  came  In 
fast  at  a  station  where  plaintiff, 
with  other  passengers,  was  waiting 
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ordinance;*^  and  in  accordance  with  this  rule  it  is 
the  duty  of  the  employee  in  charge  of  the  motive 
power  of  a  train  or  car  to  so  regulate  its  speed  as 
to  have  it  under  control,  and  to  slow  up,  and,  if 
necessary,  to  stop,  when  danger  is  imminent."  "Where 
the  rate  of  speed  is  limited  by  statute  or  ordinance, 
it  is  generally  held  to  be  n^ligence  per  se  to  run 
at  a  greater  rate  of  speed,"  except  that,  where  a 
r^niation  of  speed  is  intended  for  the  benefit  of 
persons  crossing  the  track,  a  violation  of  such  r^u- 
lation  does  not  raise  an  imputation  of  negligence 
per  se  in  favor  of  an  injured  passenger.** 


1387]    6.  Sodden  Jerks  and  Jolts.*"  It  may 

constitute  negligence  that  the  train  or  car  is  so 
operated  that,  by  jerking  or  jarring,  passengers  are 
imperiled  who  are  properly  conducting  themselves 
with  reference  to  their  transportation,  even  though 
they  may  be  standing  or  moving  for  the  purpose  of 
getting  off  the  conveyance;  in  this  respect  the  con- 
veyance must  be  operated  with  regard  to  the  situa- 
tion of  the  passengers  as  known  to,  or  as  it  should 
be  known  to,  the  employees  in  charge."  Thus  it 
may  constitute  negligence  to  stop  a  train  or  car 
with  such  suddenness  and  violence  as  to  cause  in- 


on  the  station  platform  for  its  ar- 
rival, no  Inference  can  be  drawn  that 
the  engineer  waa  ne^llsently  runnlnv 
at  aucn  an  excessive  or  unusual  speeo 
as  to  endanger  plafntlfT.  Savageau 
T.  Boston,  etc.,  R.  Co.,  210  Mass.  164, 
96  KB  67. 

[b]  VnuQ  SM«<L^It  is  no  defense 
to  an  action  tor  personal  Injuries 
to  a  street  car  passenger,  by  round- 
ing a  curve  at  too  high  a  speed,  to 
show  that  such  speed  was  usual, 
where  it  was  no<t  unavoidable.  Wit- 
ters V.  Metropolitan  St.  R.  Co.,  151 
Mo.  A.  488,  132  SW  38. 

[c]  Crowded  ctae  or  train. — (1) 
Vv  here  the  seats,  aisles,  and  plat- 
form of  a  street  caj-  are  crowded,  the 
carrier  should  so  regulate  the  speed 
as  to  use  the  highest  degree  of  care 
for  the  safety  of  passengers  consist- 
ent with  the  practical  operation  of 
the  car.  Alton  Light,  etc.,  Co.  v. 
Oiler,  217  111.  IB.  76  NE  419.  4  UlA 

899  [aff  119  111.  A.  181].  (2) 
Where  a  person  Is  accepted  as  a  pas- 
senger on  a  street  car  which  Is  bo 
crowded  that  he  is  compelled  to  stand 
on  the  rear  platform  and  hold  on  by 
the  handrail,  and  while  In  this  posi- 
tion, and  without  notice  to  him,  the 
car  la  driven  around  a  curve  in  the 
track  without  slackening  speed,  in 
violation  of  a  rule  of  the  company 
requiring  the  speed  to  be  reduced  one 
half  in  rounding  curves,  and  he  Is 
violently  thrown  from  the  cor  and 
Injured,  such  facta  are  sufBcient  to 
establish  negligence  on  the  part  of 
the  carrier  entitling  the  passenger  to 
recover  for  his  Injuries.  Catena  v. 
Metropolitan  St.  R.  Co..  89  App.  Dlv. 
811,  8B  NTS  967  faff  191  N.  T.  615 
mem,  73  NE  1124  memj-  Lucas  v. 
Metropolitan  St.  R.  Co..  56  App.  Dlv. 
406,  6?  NTS  833.  (3)  Where  In  such 
a  case  a  passenger  la  thrown  from 
the  platform  aa  the  train  rounds  a 
curve  at  a  speed  of  from  twenty-five 
to  thirty  miles  an  hour,  the  carrier 
is  liable  for  his  Injuries,  although 
an  ordinance  permits  trains  to  run 
thirty-five  miles  an  hour  at  the  place 
of  the  accident.  Chicago,  etc.,  R. 
Co.  v.  Newell,  212  111.  332.  72  NE  416 
[app  dism  198  U.  S.  679,  25  SCt  801, 
49  L.  ed.  1171]. 

[d]  Tlie  oondnotor  of  a  street 
ear,  being  In  control  of  the  move- 
ments of  the  vehicle.  Is  negligent  if 
he  allows  the  motorman  to  proceed 
at  so  excessive  a  rate  of  speed  as  to 
endanger  paasengera,  MobU»  Light, 
etc..  Oo.  V.  Hughes,  190  Ala.  216,  97 
S  278 

[e]  '  Bntmliir    past  jfianSonn^A 

suburban  electric  railroad  company 
which  impliedly  Invites  passengers 
to  assemble  on  its  platform,  and 
gives  them  reason  to  believe  that  Its 
cars  will  be  stopped  on  their  signal, 
is  charged  with  the  duty,  in  running 
its  cars  past  such  point,  to  take 
reasonable  precautions.  Great  Falls, 
etc.,  R.  Co.  V.  Hammerly,  40  App, 
<D.  C.)  196. 

[f]  Knowledc*  of  ooadltlona. — 
The  employees  of  a  carrier  are 
charged  with  knowledge  of  the  con- 
dition of  the  carrier's  railroad  track 
at  a  point  where  excessive  speed 
would  be  likely  to  cause  derailment. 
Houston,  etc.,  R.  Co.  v.  Cheatham, 
62  Tex.  Civ.  A.  1,  113  SW  777. 

61.  Chicago,  etc.,  R.  Co.  v.  New- 
ell, 212  III.  382,  72  NE  416  [app 
dIsm  198  U.  S.  679.  25  SCt  801,  49 
L.  ed.  1171]. 

es.   Baldwin  v.  People's  R.  Co., 


23  Del.  81,  76  A  1088  [aff  23  Del.  888, 
72  A  979];  Indiana  Union  Tract.  Co. 
V.  Love,  180  Ind.  442,  99  NE  lOOB; 
McMahon  v.  New  Orleans  R.,  etc., 
Co.,  127  La.  644,  63  S  857,  82  LHANS 
846;  Klinger  v.  United  Tract.  Co.,  92 
App.  Dlv.  100,  87  NTS  864  [mod  181 
N.  T.  621  mem,  73  NE  112b  mem); 
Dillon  V.  Forty-Second  St,  etc.,  R. 
Co..  28  App.  Dlv.  404,  61  NTS  146. 
See  also  cases  supra  note  60. 

[a]  SesoeBdiuf  nad*i^The 
motorman  must,  if  possible,  descend 
a  grade  at  such  reasonable  speed  as 
to  enable  him  to  retain  control  of 
the  car  and  to  use  all  means  to  stop 
or  check  it  in  case  of  danger  of 
collision,  and  If  he  does  so  the  com- 
pany Is  not  liable  for  injuries  from 
collision,  if  the  car  was  properly 
eaulpped  for  its  control.  Baton  v. 
Wilmington  City  R.  Co.,  24  Del.  436, 
75  A  369. 

63.  James  v.  Oakland  Tract.  Co., 
10  Cal.  A.  785.  108  P  1082;  Illinois 
Cent.  R.  Co.  v.  Andrews,  116  111.  A. 
8;  Dallas  Cons.  Electric  St.  R.  Co.  v. 
Ison,  87  Tex.  Civ.  A.  219.  83  SW  408. 

[a]  Ualawful  speed. — The  running 
of  a  street  car  at  an  unlawful  rate 
of  speed  Is  evidence  of  negligence. 
Johnson  V.  Oakland,  etc..  Electric  R. 
Co.,  127  Cal.  608,  60  P  170. 

[b]  Signals  of  the  appro aoh  of  a 
train  will  not  exonerate  the  carrier 
from  the  charge  of  running  its  train 
in  violation  of  a  speed  ordinance, 
since  such  violation  would  raise  a 
presumption  that  the  rate  of  speed 
was  the  cause  of  striking  a  person 
awaiting  another  train.  Collison  v. 
Illinois  Cent.  R.  Co.,  239  111.  632, 
88  NE  251. 

[c]  A  repeal  of  a  statute  limiting 
the  speed  of  cars  is  Ineffective  to 
deprive  a  person  Injured  by  a  viola- 
tion of  such  statute  prior  to  Its  re- 
peal of  hla  right  to  rely  thereon. 
James  v.  Oakland  Tract,  Co.,  10  Cal. 
A.  786,  103  P  1082  (construing  Civ. 
Code  II  3,  6,  Pol.  Code  1  8,  and  St. 

il9D31   c  166,  amending  Civ.  Code 

Tlolatlon  of  atatnte  or  ordlnauo* 
aa  negllffenoe  generally  see  Negli- 
gence [29  Cyc  446  et  seq]. 

64.  Walker  v.  Metropolitan  St.  R. 
Co..  (Tex.  Civ.  A.)  161  SW  1142. 

65.  Sudden  uovement  of  train  or 
car  wUIe  passenger  la  hoarding  or 
aUAttiiff  see  supra  |fi  1368.  1866=1368. 

66.  Ala. — Birmingham  R.,  etc,  Co. 
V.  Tates,  169  Ala.  881,  63  8  915; 
Birmingham  R.,  etc.,  Co.  v.  James, 
121  Ala.  120,  26  S  84^. 

Afk. — St.  Louis,  etc.,  R.  Co.  v.  Gil- 
breath,  87  Ark.  B72,  11>  SW  200; 
Midland  Valley  R.  Co.  v.  Hamilton, 
84  Ark.  81,  104  SW  540-  Kansas  City 
Southern  R.  Co.  v.  MoQinty,  78  Ark. 
366,  88  SW  1001. 

Cal. — Babcock  v.  Los  Angeles 
Tract.  Co.,  128  Cal.  173,  60  P  780; 
Samuels  v.  California  St  Cable  R. 
Co..  124  Cal.  294,  66  P  1116. 

Fla. — Florida  R.  Oo.  v.  Dorsey.  69 
Fla.  260.  52  S  963. 

Ill, — Illinois  Cent,  R.  Co.  v,  Be^e, 
174  111.  13.  60  NE  1019,  66  AmSR 
253,  43  LRA  210;  Jones  v.  Chicago 
City  R.  Co.,  147  111.  A.  640;  North 
Chicago  St.  R.  Co.  v.  Schwart*.  82 
111.  A.  498;  West  Chicago  St.  R.  Co. 
V.  Craig.  67  Hi.  A.  411. 

Ind, — Winona,  etc.,  R.  Co.  v.  Rous- 
seau. 48  Ind.  A.  248,  93  NE  34.  1028; 
Evansville  St.  R.  Co.  v.  Meadows,  13 
Ind.  A.  165,  41  NE  398;  Kentucky, 
etc.,  Bridge  Co,  v.  Qulnkert,  2  Ind. 


A.  244.  28  NE  338, 

Ky. — Southern  R.  Co.  v.  Neal.  164 
Ky.  121.  175  SW  14;  South  Covington, 
etc,  St.  R,  Co.  V.  Trowbridge,  168 
Ky.  79,  173  SW  371;  South  Covington, 
etc.,  St  R.  Co.  V.  Hardy,  162  Ky. 
374,  153  SW  474,  44  LRANS  32. 

La. — McMahon  v.  New  Orleans  R., 
etc.,  Co.,  187  La.  644,  63  S  857,  82 
LRANS  846. 

Mass. — Bell  v.  New  York,  etc^  R. 
Co..  217  Mass.  408,  104  NE  963;  Work 
V.  Boaton  El.  R.  Co.,  207  Mass.  447, 
98  NB  693;  Pomoroy  v.  Boston,  etc.. 
R,  Co.,  172  Mass.  92,  SI  NS  62l. 

Miss. — Tazoo,  etc.,  R.  Co.  v. 
Thompson,  104  Miss.  851,  61  S  456. 

Mo. — Smith  -v.  Chicago,  etc..  R.  Co., 
108  Mo.  243.  18  SW  971;  Elliott  v. 
Metropolitan  St  R.  Co.,  167  Mo.  A, 
517,  138  SW  663;  Flucks  v.  St  Louis, 
etc.,  R.  Co..  143  Mo.  A.  17.  122  SW 
348;  Moorman  v.  Atchison,  etc.,  R. 
Co.,  105  Mo.  A.  711.  78  SW  1089; 
Ilges  V.  St.  Louis  Transit  Co.,  102 
Mo.  A.  529,  77  SW  93:  Choate  v.  Mis- 
BOurl  Pac.  R.  Co.,  67  Mo.  A.  lOB; 
Jones  V.  Missouri  Pac  R.  Co.,  SI  Mo. 
A.  614. 

Nebr. — Noclta  v,  Omaha,  etc.,  St. 
R.  Co.,  89  Nebr.  209,  131  NW  214. 

N.  J. — Scott  V.  Bergen  County 
Tract  Co.,  64  N.  J.  L.  362,  48  A 
1118;  Consolidated  Tract  Co.  v. 
Thalheimer.  59  N.  J,  L,  474.  37  A  182. 

N.  Y. — Bartholomew  v.  New  York 
Cent.,  etc..  R.  Co..  102  N.  T.  716.  7 
NE  623;  Mllllman  v.  New  York  Cent, 
etc,  R.  Co.,  66  N.  Y.  642;  Sauter  v. 
New  York  Cent.,  etc.,  R.  Co.,  66  N. 
Y.  BO,  23  AmR  18  [aff  6  Hun  446]; 
Futoransky  v.  Nassau  Elertric  R. 
Co.,  169  App.  Div,  719.  156  NTS  784; 
Eberhardt  v.  Metropolitan  St.  R.  Co., 
69  App.  Div.  560,  76  NYS  46  [aff  174 
N.  Y,  622  mem,  66  NB  1107  mem]: 
Bradley  v.  Second  Ave.  R,  Co..  84 
App.  Div.  284.  54  NYS  266;  Hassen 
v.  Nassau  Electric  R.  Co.,  34  App. 
Dlv.  71.  63  NYS  1069:  Dochtermann 
v.  Brooklyn  Heights  R.  Co.,  32  App. 
Div.  IS,  52  NTS  1051  [aff  164  N.  f, 
686  mem.  68  NE  1087  mem-];  Garner 
V.  Forty-Second  St.  R.  Co.,  66  Misc. 
500.  107  NTS  134. 

N.  C. — Nance  v.  Carolina  Cent.  R. 
Co..  94  N.  C.  619. 

Pa. — White  V.  Columbia,  etc.  R. 
Co..  216  Pa.  462.  64  A  676;  Dlxey  v. 
Philadelphia  Tract  Co..  180  Pa.  401, 
36  A  924. 

S.  C. — Easier  v.  Columbia  R.,  etc. 
Co.,  100  S.  C.  96.  84  SE  417.  LRA1915 
D  883;  Appleby  v.  South  Carolina, 
etc,  R.  Co.,  60  S.  C.  48,  38  SB  237. 

Tex, — Claiborne  v.  Mlsaouri,  etc., 
R.  Co.,  21  Tex.  Civ.  A.  648,  61  SW 
827,  57  SW  836. 

Wash. — Ranous  v.  Seattle  Electric 
Co.;  47  Wash.  544,  92  P  382. 

Wis. — Otto  V.  Milwaukee  Northeni 
R.  Co.,  148  Wis.  54,  134  NW  157. 

[a]  Standlar  pMsengers.. — Where 
street  car  operatives  know  that  a 
passenger  is  standing  it  Is  their  duty 
to  operate  the  car  so  as  not  to  throw 
her  off  irrespective  of  the  reasons 
causing  her  to  arise.  Winona,  etc., 
R,  Co.  v.  Rousseau,  48  Ind.  A.  248,  91 
NE  34,  1026. 

[b]  Haling  up  train  after  reiMlpt 
of  poasenger, — (l)  Where  a  carrier 
receives  a  passenger  in  one  of  ita 
cars  for  passage  before  making  up 
the  train  of  which  such  car  is  to 
be  a  part,  the  law  requires  the  com- 
pany to  make  up  Its  train,  couple, 
manage,  and  control  Its  cars  and  en- 
gines in.  such  a  t&ref uL  ^akiUflli^  and 
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jniy  to  a  passenger."  But  in  order  tbat  the  above 
rule  may  apply  the  jeik  or  jolt  must  be  unnecessary 
or  nnosuaUy  sadden  or  violent;"  snch  jerks  and 
jars  as  are  necessarily  incident  to  ttie  use  of  the 
conveyance,  and  are  not  the  result  of  n^ligence. 


will  not  render  the  carrier  liable  for  resnlting  in- 
juries," particularly  where  the  person  injured,  an 
intending  passenger,  enters  the  train  without  notice 
or  invitation,  at  a  point  where  the  carrier  is  not 


prudent  manner  as  to  carry  the  pas- 
senger with  reasonable  safety;  and 
It  will  be  liable  for  an  injury  to  the 
passenger  resulting  from  its  neglect 
of  this  duty,  when  such  passenger  is 
not  wanting  In  ordinary  care.  Hanni- 
bal, etc.,  R.  Co.  V.  Martin,  111  111. 
219  [aff  11  111.  A.  38G].  (2)  It  is  the 
duty  of  those  coupling  passenger 
cars  to  use  the  highest  degree  of  care 
usually  exercised  by  ordmarlly  pru- 
dent persons  under  lilie  circum- 
stances. Southern  R.  Co.  v,  Neal, 
1G4  Ky.  121.  175  SW  14.. 

Hegllgenoe  of  paaianger  in  stand- 
ing or  moving  from  one  part  of  the 
car  to  another  while  the  car  Is  in 
motion  see  Infra  fii  160B,  1609. 

67.  Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Williams.  117  Ark.  329,  176  SW  411. 

Ga. — Garland  v.  Southern  R.  Co., 
Ill  Ga.  852.  36  SE  B»fi. 

111. — Jones  V.  Chicago  City  BL.  Co., 

147  111.  A.  640. 

Mo. — Allen  v.  Dunham.  188  Mo,  A. 
193,  175  SW  136:  Willis  v,  St,  Joseph 
R.,  etc.,  Co.,  Ill  Mo.  A.  680.  86  SW 
667:  Condy  v.  St.  Louis,  etc.,  R.  Co., 
13  Mo.  A.  588  faff  85  Mo.  791. 

N.  T. — Starkman  v,  Interborough 
Rapid  Transit  Co..  83  Misc.  62,  144 
NTS  780;  Sheppard  v  New  York  City 
R.  Co.,  66  Misc.  639,  107  NYS  563. 

[a]  Setttng  brakes. — It  Is  the  duty 
of  a  motorman  so  to  set  his  brakes 
to  stop  his  car  as  not  to  endanger 
the  safety  of  passengers  known  to 
him  to  be  riding  on  the  platform; 
and  whore  a  motorman  sets  his 
brake  so  hard  and  In  such  a  manner 
as  to  cause  the  car  violently  to  Jerk 
and  lurch,  and  thereby  and  as  a 
direct  result  thereof  one  passenger 
is  th  rown  against  another  so  that 
sucb  other  is  pushed  or  thrust  from 
the  platform  on  which  he  was  stand- 
ing, negligence  is  established.  Jones 
V,  Chicago  City  R.  Co..  147  111.  A.  640. 

[b]  Thm  tnm  '*Tloleat  stop,"  as 
applied  to  the  stopping  of  a  street 
car.  must  be  given  a  relative  meaning 
in  keeping  with  the  circumstances  of 
the  particular  case,  since  a  stop 
which  might  be  inconsequential  to  a 
standing  passenger  in  the  prime  of 
life  may  be  violent  and  highly  In- 
jurious to  an  aged  and  infirm  per- 
son. Allen  V.  Dunham,  188  Mo.  A. 
193.  176  SW  135. 

SB.  U.  S. — Boston  El.  R,  Co.  v. 
Smith.  168  Fed.  638.  94  CCA  84,  23 
LRANS  890  and  note, 

D.  C. — Connor  v-  Washington  R., 
etc,  Co.,  43  App.  329. 

Ga. — Augusta  R-,  etc.,  Co.  v.  I^yle, 
4  Ga.  A.  113,  60  SE  1076. 

in. — Chicago  City  R.  Co.  v.  Morse.  98 
in.  A.  662  [aff  197  111.  327,  64  NB  304]. 

Ky. — South  Covington,  etc.,  St.  R. 
Co.  V.  Trowbridge,  163  Ky.  79.  173 
SW  371:  Louisville  R.  Co,  v.  Os- 
borne. 157  Ky.  341.  163  SW  189. 

Mass, — Benolt  v.  Boston,  etc.,  R. 
Co..  216  Mass.  320.  103  NE  830;  Parte- 
low  V.  Newton,  etc.,  B.  Co.,  196  Mass. 
24,  81  NE  894. 

Mo. — Bartley  v.  Metropolitan  St.  R. 

148  Mo.  124.  49  SW  840. 

[a]  "It  ha»  bssn  MtUMl  In  munHK- 
ona  eawfl  that  a  passmger  who  1b 
injured  by  the  starting  of  a  car, 
anless  there  are  stteoisl  olrcum- 
stances  tbat  take  him  out  of  the 

Sineral  rule,  cannot  recover  unless 
e  car  Is  started  In  a  violent,  un- 
usual or  reckless  manner;  or.  In 
other  words,  started  with  more  than 
the  usual  jerk  or  lurch  that  attends 
the  starting  of  cars.  Passengers  who 
get  on  street  cars  must  know  that 
when  they  start  there  will  of  neces- 
sity be  a  sudden  slight  Jerk  or  lurch 
accompanying  the  forward  move- 
ment, and  they  must  take  the  risk 
of  being  thrown  out  of  balance  by 
this  movement."  Louisville  R.  Co.  v. 


Wilder,  143   Ky.   436,  439,  186  SW 

892.  To  same  effect  Connor  v.  Wash- 
ington R.,  etc.,  Co.,  43  App.  (D.  C.)  829. 

Tb]  m  otOer  to  reoover  from  a 
oabls  railroad  it  Is  not  enough  to 
show  that  there  was  a  jerk,  but  It 
must  affirmatively  appear  that  the 
jerk  was  an  extraordinary  or  un- 
usual one  or  attributable  to  a  de- 
fect in  the  track,  to  an  Imperfection 
in  the  car  or  apparatus,  to  a  dan- 
gerous rate  of  speed,  or  to  unskillful 
handling  of  the  car  by  the  gripman. 
Bartley  v.  Metropolitan  St.  R.  Co.. 
148  Mo.  124;  49  SW  840. 

69.  U.  S. — Boston  El.  R.  Co.  v. 
Smith.  168  Fed.  628.  94  CCA  84,  23 
LRANS  890  and  note. 

Ala. — Southern  R.  Co,  v.  Johnson. 
144  Ala.  361,  39  S  376,  113  AmSR  48. 

Cal, — Yaeger  v.  Southern  California 
R.  Co..  5  Cal.  Unrep.  Cas.  879,  51  P  190. 

Ga.— -McEwen  v.  Atlanta  R.,  etc.. 
Co.,  120  Ga.  1003.  48  SE  391;  Augusta 
R..  etc..  Co.  v.  Lyle.  4  Ga.  A.  113, 
60  SE  1075. 

111. — Jones  v.  Chicago  City  R.  Co., 
147  in.  A.  640;  Chicago  City  K.  Co, 
v.  Morse,  98  111.  A.  662  laff  197 
111.  327,  64  NE  304_1. 

Kan. — Ewlng  v.  Wichita,  etc.,  Co., 
91  Kan.  388.  137  P  940. 

Ky. — South  Covington,  etc.,  St.  R. 
Co.  V,  Hardy,  1B2  Ky.  874,  153  SW 
474,  44  LRANS  32. 

La. — Vincent  v.  New  Orleans  R., 
etc.,  Co..  134  La.  664,  64  S  664; 
Philips  V.  St.  Charles  8t  R.  Co.,  106 
La.  692,  31  S  135.  ' 

Md. — Dawson  v.  Maryland  Electric 
R.  Co..  119  Md.  373.  86  A  1041. 

Mass. — Anderson  v.  Boston  El.  R. 
Co.,  220  Mass.  28.  107  NE  376;  Benolt 
V.  Boston,  etc.,  R.  Co.,  216  Mass.  320. 
103  NE  830;  Craig  v.  Boston  El.  R. 
Co.,  207  Mass.  548.  93  NR  575;  Work 
v.  Boston  El.  R.  Co.,  207  Mass.  447. 
93  NE  693;  Crowley  v.  Boston  El. 
R.  Co..  204  Mass.  241.  90  NE  532: 
Tapper  v,  Boston  El.  R.  Co.,  204 
Mass.  151,  90  NE  422;  Timms  v.  Old 
Colony  St.  H.  Co,,  183  Mass.  193.  66 
NE  797;  Byron  v.  Lynn,  etc..  R.  Co.. 
177  Mass.  303,  58  NE  lOlB. 

Mich. — Ottinger  v.  Detroit  United 
R.  Co.,  1G6  Mich.  106.  131  NW  528. 
34  LRANS  225  and  note,  AnnCaBl912 
D  S78  and  note. 

Mo. — Bartley  v.  Metropolitan  St. 
B.  Co.,  148  Mo,  124.  49  SW  840; 
Bobbltt  V.  United  R.  Co.,  169  Mo.  A. 
424,  1S3  SW  70;  Guffey  v.  Hannibal, 
etc.,  R  Co..  63  Mo,  A.  462. 

N.  J. — Graf  v.  West  Jersey,  etc.. 
R.  Co..  (Sup.)  62  A  333;  North  Hud- 
son County  R.  Co.  v.  Rochat.  10  A 
710:  May  v.  North  Hudson  County 
R.  Co.,  49  N.  J.  L.  445,  9  A  688. 

N.  Y. — Winchell  v.  New  York 
Cent.,  etc..  R.  Co.,  121  App.  Dlv.  52, 
105  NYS  425;  Bollinger  v.  Interur- 
ban  St.  R.  Co.,  60  Misc.  293.  98  NYS 
641;  Needham  v.  Interborough  Rapid 
Transit  Co..  48  Misc.  522,  9S  NTS 
661;  Molloy  v.  New  York  City  R. 
Co.,  98  NYS  211. 

N.  C— Usury  y.  Watklns,  162  N.  C. 
760.  67  SE  926, 

Pa — Barry  v.  Union  Tract.  Co.. 
194  Pa.  576.  45  A  321. 

Va. — Norfolk.  etc.,  R.  Co.  v. 
Rhodes.  109  Va.  176.  63  SE  445. 

Wash. — Ranous  v.  Seattle  Electric 
Co.,  4?  Wash.  644.  92  P  382. 

W.  Va. — ^Wsn^el  v.  City,  etc.,  R. 
Co.,  «4  W.  Va.  310,  61  SE  1001. 

"It  Is  settled  that  Jerks  while  run- 
ning. Jerks  In  stopping  and  starting 
to  let  oft  and  t£kc  on  passengers. 
Jolts  In  going  over  frofn  or  switch 
points,  and  lurches  In  going  around 
curves  are  among  the  usual  Incidents 
of  travel  In  electric  cars  which  every 
passenger  on  them  must  expect  to 
encounter,  and  that  if  a  naseenger  Is 
injured  by  such  a  Jerk,  Jolt  or  lurch 


th»  company  is  not  liable."  Work  t. 
Boston  EL  R.  CO.,  207  Mass.  447,  44S, 
93  NE  698, 

"It  is  a  matter  of  common  iwmlng 
that  electric  cars  cannqt  be  run  with- 
out occasional  jerks  and  jolts,  and 
for  injuries  to  passengers  arising 
from  the  ordinary  sway  or  lurch  and 
Jerk  of  a  car  there  Is  no  remedy  be- 
cause there  is  no  evidence  of  negli- 
gence; and  this  is  true  no  matter 
how  vivid,  vigorous  and  vehement 
the  adjectives  employed  may  be  in 
describing  the  movement  of  the  car," 
Anderson  v.  Boston  El.  R.  Co.,  220 
Mass.  28.  30.  107  NE  376. 
.  [a]  XUnstratloiis. — (1)  The  unex- 
pected jarring  of  a  passenger  car, 
variously  described  as  "quite  vio- 
lent," "terrible."  "awful,"  'Srery 
severe,"  and  "unexpected,"  as  the 
train  was  passing  over  a  crossover 
switch  used  during  the  repair  of  one 
of  the  railroad  company  s  bridges, 
which  resulted  in  a  passenger  who 
was  standing  near  the  open  door  of  a 
car  being  thrown  from  the  car  and 
injured  did  not  constitute  negli- 
gence on  the  part  of  the  carrier. 
Foley  v,  Boston,  etc,  R.  Co.,  ]9> 
Mass.  332,  79  NE  765,  7  LRANS 
1076.  (2)  An  electric  street  car  pas- 
senger Is  not  entitled  to  recover  for 
Injuries  from  falling  in  the  aisle 
when  the  car  came  to  a  stop,  where 
the  motorman  operated  the  car  with 
due  care  and  brought  It  to  a  stop 
with  no  unusual  jolt.  Vincent  v. 
New  Orleans  R,  etc..  Co..  134  La. 
654,  64  S  664.  (3)  The  mere  fact  that 
a  passenger  l3  upset  by  the  motion 
of  an  electric  car  In  starting  does 
not  establish  negligence  In  those 
operating  it.  Ewlng  v.  Wichita,  etc., 
Co.,  91  Kan.  388.  137  P  940.  (4) 
The  fact  that  a  motorman,  when 
about  to  start  or  to  Increase  the 
motion  of  a  heavily  loaded  pasBenger 
car,  turned  on  the  power  and  re- 
leased his  brake,  so  as  to  cause  a 
passenger  on  the  front  platform  to 
fan  a  little  to  the  side,  is  not  evi- 
dence of  negligence  on  the  part  of 
the  motorman.  Paul  v.  North  Jersey 
St.  R.  Co..  70  N.  J.  L.  795.  69  A  148, 
(6)  The  mere  fact  that  while  a  street 
car  is  rounding  a  curve  a  passen- 
ger Is  Injured  by  reason  of  another 
passenger  being  thrown  on  her  Is  In- 
sufficient, in  the  absence  of  excessive 
speed  or  of  the  application  of  more 
power  than  necessary  to  round  the 
curve,  to  justify  a  recovery  against 
the  company  for  the  injuries  thus 
received.  Merrill  v.  Metropolitan  St. 
R  Co..  73  App.  Div.  401.  77  NYS  122. 

[ib]  Tlie  oourtast  starting  and 
stoppuig  of  a  oar  to  avoid  collisions 
with  carriages  crossing  ahead  of  the 
car.  or  because  of  cars  ahead  of  it. 
does  not  show  negligence  of  the 
motorman  in  the  operation  of  the 
car.  Craig  v.  Boston  El.  R  Co..  207 
Mass.  648,  93  NE  576. 

[c]  It  Is  not  negligent  to  start  a 
oar  wUle  a  passengwls  standing  np. 
(1)  unless  the  start  is  with  an  ex- 
traordinary jerk  due  to  some  defect 
in  the  track  or  machinery,  or  want  of 
skill  in  the  person  operating  the  car 
or  train,  Pryor  v.  Metropolitan  St. 
R  Co..  86  Mo.  A.  867.    (2)  Where  a 

fiassenger  in  a  street  car  stands  up 
n  the  aisle  as  the  car  stops  between 
stations,  and,  although  notified  that 
it  will  soon  start,  remains  standing 
until  it  starts  wilh  a  jerk  which 
injures  her.  the  carrier  Is  not  negli- 
gent. Normlngton  v.  Interborough 
Rapid  Transit  Co.,  48  Hlsc  526,  96 
NYS  261. 

[d]  Vhrowlnf  hsalthy  weman 
down — (1>  The  fact  that  an  electric 
street  car  starts  with  a  sudden  Jerk 
so  violent  as  to  throw  a  healthy 
woman  off  her  feet  Is  not  in  Itself 
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accustomed  to  receive  passex^rs.*"  In  accordance 
'with  this  rule  the  carrier  is  not  liable  where  the 
sudden  jerk  or  jar  is  caused  by  its  efforts  to  avoid 
a  collision,"  or  to  avoid  injury  to  a  person  or  ani- 
mal on  the  track,  unless  this  will  result  in  serious 
injuiy  to  passengers,"  or  unless  the  carrier  is  guilty 
of  negligence  in  permitting  such  person  or  animal  to 


evidence  of  neKllgence  on  the  part 
of  the  company  operatinK  the  car. 
Griffln  T.  Sprln|rfl«id  St.  R.  Co.,  21d 
Mass.  65,  106  NE  551.  (2)  But  If 
this  fact  Is  supplemented  by  the  tes- 
timony of  witnesses  who  have  special 
and  unusual  knowledge  on  the  sub- 
ject that,  if  an  electric  car  starts 
with  a  sudden  Jerk  of  suoh  force  as 
to  throw  down  a  healthy  woman 
while  walking  forward  in  the  car, 
the  cause  is  either  the  Imperfect 
condition  of  the  mechanism  of  the 
car  or  the  improper  handling  of  the 
controller  by  the  motorman,  there  Is 
evidence  for  the  Jury  of  negtlgenre 
on  the  part  of  tha  railroad  company. 
Griffln  v.  Sprlngfleld  St.  R.  Co., 
supra. 

[e]  mnto  not  applloaUa. — The  rule 
that  a  railroad  company  is  not  liable 
for  injuries  resulting  from  the  sway- 
ing and  lurching  of  a  car,  unless  the 
swaying  and  lurching  were  unusual, 
Is  not  applicable  where  the  grava- 
men of  the  action  is  not  laid  as  'the 
swaying  and  lurching  of  the  car. 
Teal  V.  St.  t«uis,  etc.,  R.  Co..  1S5 
111.  A.  38. 

70.  Raines  v.  Chesapeake,  etc.,  R. 
Co.,  6S  W.  Va.  694,  70  SB  711,  38 
L.RANS  683  and  note. 

71.  Cai. — Yaeger  v.  Southern  Cali- 
fornia R.  Co.,  5  Cal.  Unrep.  Cas.  870, 
51  P  190. 

Mo. — Todd  V.  Missouri  Pac.  R.  Co., 
126  Mo.  A.  684.  105  SW  671. 

N.  J. — Corkhin  V.  Camden,  etc.,  R. 
Co.,  69  N.  J.  L.  97,  B4  A  522. 

N.  Y. — Kantrowitz  v.  Metropolitan 
St.  R.  Co..  63  App.  Div.  66.  71  NYS 
<94. 

Oh. — Cleveland  City  R.  Co.  v.  Os- 
born,  66  Oh.  St.  45,  S3  NB  604. 

[a]  ZUnstntioiui. — (1)  Where  the 
engineer  of  a  passenger  train  failed 
to  obey  an  order  to  stop  at  a  station 
where  plaintiff,  a  passenger  on  the 
train,  alleged  that  it  was  to  meet 
and  pass  a  train  going  In  the  oppo- 
site direction,  whereupon  the  con- 
ductor suddenly  and  violently  stop- 
ped the  train  by  the  application  of 
the  air  from  the  rear,  throwing 
plaintiff  against  one  of  the  seats 
and  injuring  her,  defendant,  although 
chargeable  with  negligence  in  pass- 
ing the  station,  in  violation  or  the 
order,  causing  the  necessity  for  the 
sudden  and  violent  stoppage  in  order 
to  prevent  collision,  was  not  negli- 
gent in  making  the  stop  for  that 
purpose.  Todd  v.  Missouri  Pac.  R. 
Co..  126  Mo.  A.  684,  105  SW  671.  (2) 
Where  a  motorman  of  an  electric 
railroad  started  to  cross  an  inter- 
secting steam  railroad  after  his  con- 
ductor had  used  proper  care  to  as- 
certain that  no  train  was  expected, 
and  while  crossing  at  a  moderate 
speed  a  railroad  train  round^  the 
curve  at  a  high  rate  of  speed  with- 
out warning,  and  a  collision  seemed 
imminent,  and  the  motorman  in- 
stantly applied  all  power  and  in- 
creased the  speed,  a  verdict  attribut- 
ing negligence  to  the  motorman  on 
these  Tacts,  whereby  a  passenger 
was  thrown  to  the  floor  of  the  car 
and  injured,  cannot  be  auatafned. 
CorkhiU  v.  Camden,  etc.,  R.  Co.,  69 
N.  J.  L.  97,  64  A  622. 

72.  La. — Basey  v.  Louisiana  R., 
etc.,  Co..  137  La.  461,  69  S  824.  LRA 
19151:  964. 

N.  Y. — Dorr  v.  Lehigh  Valley  R. 
Co.,  211  N.  Y.  369,  105  NE  652.  LRA 
1915D  368,  AnnCasl916C  763  JaCf  162 
Ann.  Div.  342,  136  NYS  872J. 

Tenn. — Southern  R.  Co.  v.  Brooks, 
125  Tenn.  260,  143  SW  62. 

Vt. — Stewart  v.  Central  Vermont 
R.  Co.,  86  Vt.  898,  86  A  746,  44  LRA 
NS  433. 

Bng. — Angus   v.   London,   etc.,  R. 
Co.,  22  T.  £.  R.  222. 
[a]   A  MtataMttT  pnvlsloa  that. 


whenever  any  person  or  animal  ap- 
pears on  a  track,  every  possible 
means  must  be  employed  to  stop  the 
train  need  not  be  observed  where  so 
to  do  will  result  In  serious  injury  to 
passengers  on  the  train.  Southern 
R.  Co.  V.  Brooks,  125  Tenn.  260,  267, 
143  SW  62  (construing  Shannon 
Code  II  1574-1576,  and  where  the 
court  said:  "The  duty  of  railroad 
companies  to  safely  carry  and  de- 
liver their  passengers  is  paramount 
to  all  others.  They  contract  to  do 
this,  and  public  policy  demands  and 
requires  a  strict  performance  of  the 
terms  of  the  contract.  This  was  so 
by  the  common  law  In  force  long  be- 
fore the  enactment  of  the  statute, 
and  It  was  not  the  intention  of  the 
legislature  to  modify  or  abrogate  the 
duty  in  favor  of  trespassers.  We 
are  of  the  opinion,  and  hold,  chat  the 
precautions  prescribed  should  not  be 
observed,  when  to  do  so  would  im- 
minently imperil  the  lives  or  limbs 
of  passengers  and  employees  on  the 
train.  The  object  of  the  statute  is 
primarily  to  protect  human  life,  and 
to  construe  It  otherwise  than  here 
done  would  In  many  cases  defeat 
that  object.  But  less  than  imminent 
danger  of  serious  bodily  injury  or 
death  to  those  on  the  train  will  not 
excuse  observance  of  the  precau- 
tions, especially  when  the  life  of 
one  on  the  road  is  involved.  In 
other  words,  the  probability  of  slight 
injuries  to  passengers  and  employees, 
or  even  serious  Injuries  growing  out 
of  unusual  positions  which  they  may 
at  the  time  occupy,  will  not  excuse 
observance  of  the  statute  for  the 
protection  of  the  life  of  a  trespasser. 
While  not  directly  involved  here,  we 
do  not  think  the  safety  of  passen- 
gers should  be  Jeopardized  in  any 
case  to  prevent  injuries  to  animals 
upon  the  road.  Humanity  and  pub- 
lic policy  require  that  the  duties  of 
railroad  companies  to  their  pai^sen- 

fers  and  to  persons  upon  their  roads 
e  reconciled  as  far  as  possible  to 
do  so.  No  hard  and  fast  rule  can  be 
made  applicable  to  all  cases.  Bach 
case  where  conflict  presents  Itself 
must  be  determined  upon  Its  own 
particular  facts.  Where  compliance 
with  any  particular  provision  of  the 
statute,  under  attending  conditions 
and  environments,  such  as  the  speed 
of  the  train,  a  steep  descending 
grade,  a  trestle  or  bridge,  or  other 
circumstance  of  peculiar  danger,  will 
Imperil  the  lives  or  limbs  of  passen- 
gers with  reasonable  certainty,  it 
should  not  be  done.    But  where  the 

{ilace  of  the  Impending  collision  Is 
evel,  or  the  speed  of  the  train  rea- 
sonably slow,  or  other  conditions 
exist  from  which  no  great  danger  to 
passengers  will  ordinarily  follow,  or 
can  be  anticipated  with  reasonable 
certainty,  usual  conditions  being  con- 
sidered, the  statute  must  be  observed, 
especially  In  favor  of  human  life"). 

73.  Dorr  v.  Lehigh  Valley  R.  Co., 
152  App.  Div.  342.  136  NYS  872  [aff 
211  N.  Y.  369,  105  NE  652,  L,RA1915D 
868,  AnnCasl916C  763  and  note]. 

74.  Dorr  v.  Lehigh  Valley  R.  Co., 
211  N.  Y.  369,  105  NE  652,  LRA1915D 
368,  AnnCasl316C  763  [aff  152  App. 
Div.  342,  136  NYS  872]. 

[a]  Thm  rale  that  the  flremsA 
need  not  notify  the  englnesr  of  the 

f resence  near  the  track  of  a  pedes- 
rlan,  because  the  engineer  may  as- 
sume that  he  will  leave,  does  not 
apply  where  the  pedestrian  Is  mani- 
festly unconscious  of  the  danger. 
Dorr  v.  Lehigh  Valley  R.  Co.,  211 
N.  T.  369.  105  NB  652.  LRA1S16D 
368,  AnnCa8l916C  763  [aff  162  App. 
Div.  342,  1S6  NYS  872j. 

76.  U.  8.— Kansas  City  Southern 
R.  Co.  v.  (^ton,  224  Fad.  8SS.  140 
CCA  S40. 


be  on  the  traek,'^  or  in  failing  seasonably  to  dis- 
cover such  presence  on  the  track." 

Passengers  on  freight  or  mixed  trains  assume  the 
risk  of  such  additional  jerking  and  jarring  as  is 
incident  to  the  operation  of  such  trains,  as  distin- 
guished from  passenger  trains,  and  such  jerks  or 
jars  will  not  constitute  negligence     but  this  does 

APk. — St.  Louis  Southwestern  R. 
Co.  V.  Wyman,  119  Ark.  630,  178  SW 
428;  St.  liOuls,  etc.,  R.  Co.  v.  Coy, 
118  Ark.  206,  168  SW  1106:  Arkansas 
Southwestern  R.  Co.  v.  Wlngfleld,  94 
Ark.  75,  126  SW  76. 

Ga. — Georgia  Cent.  R.  Co.  v.  LIpp- 
man,  110  Ga.  686.  86  SB  202,  50  LRA 
673;  Ball  v.  Mabry,  91  Oa.  781,  18 
SB  64;  Crlne  v.  East  Tennessee,  etc., 
R.  Co.,  84  Oa.  651,  11  BE  656. 

111.— Chicago,  etc,  R.  Co.  v.  Has- 
zard,  26  III.  373. 

Ind. — Vandalla  R.  Co.  v.  Darby, 
(A.)  108  NB  778;  Indiana,  etc.,  R. 
Co.  v,  Masterson,  16  Ind.  A.  323,  44 
NB  1004. 

Kan. — Chicago,  etc,  R.  Co.  v. 
James,  100  P  641. 

Ky.— Illinois,  etc..  R.  Co.  v.  Vin- 
son, 74  SW  671,  26  KyL  38  [r«h  den 
76  SW  167.  25  KyL  662]. 

Mich. — Frohriep  v.  Lake  Shore, 
etc..  R.  Co..  131  Mich.  459.  91  NW 
748;  Moore  v.  Saginaw,  etc.,  R.  Co., 
115  Mich.  103.  72  NW  1112. 

Minn. — Block  v.  Chicago,  etc.,  R. 
Co..  132  Minn.  118,  165  NW  1072. 

fo.— -Wait  V.  Omaha,  etc.,  R.  Co., 
Mo.  612,  65  SW  1028;  Parmer  v. 
St.  Louis,  etc.,  R.  Co.,  178  Mo.  A. 
579,  161  SW  327;  Tlckell  v.  St.  Louis, 
etc.,  R.  Co.,  149  Mo.  A.'  648,  129  SW 
727;  Ray  v.  Chicago,  etc.,  R.  Co.,  147 
Mo.  A.  832.  126  SW  643;  Hawk  v. 
Chicago,  etc.,  R.  Co..  130  Mo.  A.  658, 
108  SW  1119;  Young  v.  Missouri, 
etc.,  R.  Co..  (A.)  84  SW  175.  113  Mo. 
A.  636.  88  SW  767;  Holland  v.  St. 
Louis,  etc.,  R.  Co.,  105  Mo.  A.  117, 
79  SW  508;  Guffey  v.  Hannibal,  etc., 
R.  Co.,  63  Mo.  A.  462. 

Okl. — St.  Louis,  etc.,  R.  Co.  v.  Gos- 
nell,  23  Okl.  588,  101  P  1126,  22  LRA 
NS  892. 

Wash. — Wile  v.  Northern  Pac.  R. 
Co.,  72  Wash.  88,  129  P  889.  LRA 
1916C  355. 

Ont. — Hutchinson  v.  Canadian  Pac. 
R.  Co.,  17  Ont.  347. 

[a]  OtbM  statement  of  mle. — 
One  who  takes  passage  on  a  freight 
train  will  be  presumed  to  understand 
that  different  cars,  couplings,  and 
brakes  are  used,  and  that  cars  must 
be  coupled  and  shifted  in  the  course 
of  yard  work  at  the  various  stations: 
that  jars  and  Jolts  are  incident  to 
the  ordinary  management  and  neces- 
sarily affect  the  equilibrium  of  per- 
sons standing  in  the  car.  Moore  v. 
Saginaw,  etc.,  R.  Co.,  116  Mich.  103, 
72  NW  T112. 

[b]  ninstrations. —  (1 )  Where  a 
passenger  on  a  freight  train  is  in- 
jured by  a  fall  caused  by  a  sudden 


jolt  in  the  stopping  of  the  train,  but 
there  Is  no  evidence  of  any  defect  in 
the  railroad  tracks,  train,  or  appli- 
ances, nor  evidence  tending  to  show 
any  want  of  skill  or  care  on  the 
part  of  Its  employees  in  the  manage- 
ment of  its  train,  or  that  it  was  stop- 
ped In  a  negligent  manner,  there  is 
no  liability  on  the  part  of  the  rail- 
road for  such  Injuries.  Portuctaek  v. 
Wabash  R.  Co.,  101  Mo.  A,  62,  74 
SW  368.  (2)  A  carrier  is  not  liable 
for  injuries  to  a  passenger  riding  In 
a  caboose,  owing  to  the  jar  on  the 
stopping  of  the  train,  where  the  jar 
Is  not  sufficient  to  throw  the  passen- 
ger from  his  feet  and  there  is  no 
evidence  of  any  defect  in  the  con- 
struction of  the  railroad  or  train  or 
of  any  negligence  In  the  manage- 
ment thereof.  Hedrlck  v.  Missouri 
Pac.  R.  Co.,  196  Mo.  104,  93  SW  268, 
6  AnnCas  798. 

[c]  Bwltoblllir.— "It  Is  matter  of 
common  knowledge  that  freight 
trains  in  their  switching  operations 
at  stations  stop  and  start  frequently, 
and  that  they  must  necessarily  do  so. 
Such  trains  are  usually  long,  and 
the  men  in  charge^e^nnot  unlsormly 
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not  ralieve  the  carrier  from  nsing  the  highest  de- 
of  care  to  prevent  -unusual  nnneeessaiy 
jolts  and  jars  by  such  trains.'" 

[$  1388]  7.  Acts  in  Emergencies."  Where  a 
carrier's  employee  is  confronted  with  a  sudden 
emei^eney,  the  fact  that  he  is  obliged  to  act  quickly 
and  without  a  chance  for  deliberation  must  be 
taken  into  account/^  and  the  failure  on  his  part 
to  exercise  the  best  judgment  the  ease  renders  pos- 
sible does  not  establish  laek  of  care  and  skill  on 
his  part  which  renders  the  company  liable,"  al- 


though it  is  not  necessarily  a  defense  in  such  a 
esse  that  the  employee  lost  his  usual  ability  to  con- 
trol the  car,  as  a  reasonable  degree  of  presence  of 
mind  is  an  essential  to  his  competency.** 

[$  1389]  8.  Passengers  Biding  in  Dangennii 
Places.*^  Passengers  should  not  be  encouraged  or 
required,  by  reason  of  failure  to  famish  them  other 
accommodations,  to  ride  in  dangerous  places,  such 
as  on  the  platforms  or  steps  of  railroad  or  street 
cars."  But  a  oarrin^  is  not  bound  so  to  restrain 
the  liberty  of  its  passei^rs  that  the  latter  can  by 


caboose  while  switching  operations 
Are  ffoinff  on.  Passengera  are  com- 
monly, as  In  this  c^ase,  aome  In  the 
car,  some  on  the  front  platform, 
some  on  the  hack  platform,  and 
some  on  the  arround.  The  carrier 
could  not  easHy  warn  paaaenfters 
every  time  the  train  Is  to  stop  and 
start  In  doln^r  such  work,  and  failure 
to  do  so  fs  not  noEllKence."  Block 
V.  Chicago,  etc.,  R.  Co.,  1S2  Minn. 
118,  119,  166  NW  1072. 

Care  regnlred  with  reference  to 
pasaensers  on  freight  trains  see 
aupra  f  1304. 

78.  Arh. — St.  Louis,  etc.,  R.  Co. 
V.  Coy,  113  Ark.  266,  168  SW  1106; 
Arkansas  Southwestern  R.  Co.  v. 
Wlngfleld,  94  Ark.  7B,  12«  SW  76; 
St.  Loula,  etc..  R.  Co.  v.  Ollbreath, 
87  Ark.  672,  113  8W  200. 

Ga. — Central  of  Oeorgia  R.  Co.  v. 
Llppman,  110  Oa.  <65,  3<  SE  202,  60 
LRA  67S:  Macon,  etc.,  R.  Co.  v. 
Moore.  108  Ga.  84.  8S  SB  889;  Ball 
V.  Mabrv,       Oa.  781,  18  8E  64. 

III.— Illinois  Cent.  R.  Co.  t.  Beebe, 
174  III.  11^  50  NG  1019.  68  AmSR 
2B8,  48  LRA  210  [afC  69  III.  A.  388]. 

Ind. — ^Indiana,  etc.,  R.  Co.  v.  Mas- 
terson,  16  Ind.  A.  828.  44  NB  1004. 

Kan. — MlBsourl  Pac.  h.  Co.  ▼.  Hol- 
comb,  44  Kan.  882,  24  P  461 

Mich. — Moore  v.  Saginaw,  etc,  R. 
Co..  lis  Mich.  108,  72  NW  1112. 

Mo. — Richmond  V.  Missouri  Pac.  R. 
Co.,  182  Mo.  A.  422,  144  SW  188: 
Toung  V.  Missouri,  etc.,  R.  Co.,  84 
BW  175  [all  118  Mo.  A.  688,  88  SW 
767];  Holland  t.  St.  Louis,  etc..  R 
Co..  lOB  Mo.  A.  117,  79  SW  608. 

Okl. — Bt.  Louis,  etc.,  R.  Co.  v.  Cox, 
26  Okl.  831,  109  P  611. 

Tenn. — Southern  R.  Co.  v.  Vander- 
grlff,  108  Tenn.  14.  64  SW  481. 

Tex. — Chicago,  etc.,  R.  Co.  v.  Bute. 
81  Tex.  Civ.  A.  854,  78  SW  863;  Ft. 
Worth,  etc.,  R.  Co.  v,  Rogers,  24  Tex. 
Civ.  A.  382,  60  SW  61. 

Wash. — Wile  V.  Northern  Pac.  R. 
Co.,  72  Wash.  82,  129  F  889,  LRA 
1916C  865. 

W.  Va. — Kennedy  v.  Chesapeake, 
etc.,  R.  Co.,  6S  yf.  Va.  F,8»,  70  SB 
859. 

Wis. — Szesepanskl  v.  Chicago,  etc., 
R.  Co.,  147.^5.  180.  132  NW  989. 

Cars  as  to  vaasengers  on  freight 
tealBs  general^  see  aupra  i  liOf. 

[a]  A  paaaeuger  on  a  mixed  train 
aasnmea  tns  risk  of  usual  and  Inci- 
dental Jerks  necessary  to  Its  opera- 
tion, but  not  of  the  extraordinary 
Jerks  and  jars  resulting  from  the 
negligence  of  those  operating  the 
train.  Wile  v.  Northern  Pac.  R.  Co., 
72  Wash.  82,  129  P  889,  LRA1916C 
366. 

[b]  ■xtraordinary    dlUgenoa,  as 

applied  to  a  mixed  train,  and  the 
iolts  and  Jerks  occurring  In  connec- 
tion therewith,  is  that  extreme  care 
which  very  prudent  and  thoughtful 
persona  would  use  on  a  like  train 
under  like  circumstances.  Southern 
R.  Co.  v.  Cunningham,  123  Ga.  90, 
60  SB  979. 

[c]  lUnstratloiiB. — (l)  A  passen- 
ger on  a  mixed  train  does  not  as- 
sume the  risk  of  a  Jar  occasioned  by 
a  Rolllfllon  between  the  cars  after  the 
parting  of  a  coupling,  although  It  Is 
no  greater  than  those  which  are  cus- 
tomary. Holland  v.  St.  Louis,  etc., 
R.  Co.,  105  Mo.  A.  117,  79  SW  608. 
(2>  A  railroad  Is  liable  to  a  passen- 
ger on  a  freight  train  for  Injuries 
caused  by  Jerking  the  train,  without 


warning,  after  It  had  stopped  at  the 
station  platform  at  the  end  of  the 
Journey,  and  the  passenger  by  direc- 
tion of  the  conductor  had  risen  In 
his  seat  to  alight.  St.  Louis,  etc.,  R. 
Co.  V.  Cox,  28  Okl.  331.  109  P  611. 
<8)  Where  defendant's  conductor  of 
a  freight  train  on  which  plaintiff's 
horses  were  to  ho  transported  knew 
that  plaintiff  intended  to  ride  In  the 
car  with  the  horses,  and  plaintiff 
was  Injured  while  the  car  was  being 
switched,  it  was  not  material  that 
the  conductor  had  no  actual  notice 
that  plaintiff  waa  In  the  car  when  it 
was  so  roughly  handled  a"  to  cause 

Slalntiff'a    Injury.      Sseiepanskl  v. 
hicago,  etc.,  R.  Co.,  147  Wis.  180, 
132  NW  989. 

77.  See  generally  Negligence  (89 
Cyc  434]. 

78.  Toiler  V.  Haverhill,  etc.,  R. 
Co.,  187  Mass.  179,  72  NB  968. 

79.  111.— Kelly  v.  Chicago,  etc..  R. 
Co..  175  III.  A.  196. 

Iowa. — Graham  v.  Chicago,  etc.,  R. 
Co.,  148  Iowa  604,  119  NW  708,  122 
NW  678. 

Mass.— Hooper  v.  Bay  State  St.  R. 
Co.,  218  Mass.  261,  10^  NB  892;  To- 
sler  V.  Haverhill,  etc.,  R  Co.,  187 
Mass.  179,  78  NB  768. 

Mo.— Willis  V.  St.  Joseph  R.  Light, 
etc.,  Co.,  Ill  Mo.  A.  680,  86  SW  667, 

N.  T. — Kantrowits  v.  MetropoU- 
Un  St.  R.  Co.,  68  App.  DIv.  66,  71 
App,  ZMv.  394. 

sut  see  Lewark  v.  Parkinson,  78 
Kan.  658,  86  P  601,  6  LRANS  1069 
(holding  that  where  proprietors  of 
a  line  of  hacks  engaged  in  carrying 
passengers  for  hire  are  sued  for 
damages  sustained  by  a  passenger  In 
a  runaway,  caused  by  the  team  be- 
coming frightened,' an  Instruction  Is 
properly  refused  which  charges  that 
carriers  are  not  liable  for  the  mis- 
taken exercise  of  Judgment  on  the 
part  of  their  employees  in  an  emer- 
gency, nor  for  uielr  failure  to  act 
with  the  utmost  promptitude  when 
circumstances  afford  no  time  for  de- 
liberation). 

[a]  Vas  of  emergrraey  ImJt: — 
Where  the  use  of  an  emergency 
brake  will  involve  a  substantial  In- 
crease of  hazard  to  passengers,  and 
its  use  Is  not  necessary  to  the  res- 
cue of  a  trespasser  riding  outside 
the  vestibule  door,  a  failure  to  Use 
the  emergency  brake  to  stop  the 
train  Is  not  negligence.  Graham  v. 
Chicago,  etc.,  R.  Co..  143  Iowa  604, 
119  NW  708.  122  NW  673. 

[b]  ZBstaaosa  of  no  mmaxgmnej, — 
(1)  Where  an  elevator  containing  a 
number '  of  passengers  becomes 
caught  between  the  second  and  the 
third  floors  of  a  building  so  that  It 
cannot  bo  moved  in  either  direction 
by  the  ordinary  appliances,  and  Is 
In  no  danger  of  falUng  so  long  as  It 
Is  left  In  that  condition,  there  Is  no 
such  emergency  as  would  relieve  the 
owner  from  the  duty  of  exercising 
the  "highest  degree  of  care  and 
skill."  Savage  v.  Joseph  H.  Bau- 
land  Co..  42  App.  Div.  285,  68  NTS 
1014.  <2)  Where  a  female  passen- 
ger on  a  street  car,  after  the  con- 
ductor gave  one  bell  and  the  car 
slowed  up,  got  on  the  running 
board  ready  to  alight,  but  made  no 
other  move  to  alight,  and  the  con- 
ductor then  seeing  her  gave  three 
bells  to  stop  the  car  for  fear  she 
would  step  down,  whereupon  It  was 
stopped   with   a   Jerk   throwing  her 


off,  the  carrier  Is  not  absolved  from 
liability  for  the  conductor's  negli- 
gence on  the  ground  that  he  acted 
when  the  passenger  was  In  apparent 
danger  and  for  her  safety,  and  that. 
If  he  made  a  mistake  In  Judgment, 
It  waa  not  responsible  therefor. 
Sheppard  v.  New  York  City  R.  Co., 
56  SflBc  639,  107  NY8  BBS. 

[c]  yiM  Mdsteaos  of  a  flgkt  OB  a 
street  ear  between  the  conductor 
and  a  negro  passenger.  In  which  the 
conductor  Is  stabbed,  does  not  con- 
stitute such  an  emergency  as  Justi- 
fies the  motorman  in  stopping  the 
car  so  suddenly  as  to  disable  its 
motive  power  and  throw  a  passenger 
from  the  car  and  Injure  her.  WIUli 
v.  St.  Joseph  R.  Light,  etc,  Co.,  Ill 
Mo.  A.  S80,  86  SW  667. 

BO.  Howell  V.  Lansing  City  BAec- 
trlc  R.  Co.,  186  Mich.  432.  99  NW  408. 

81.  Snty  to  warn  as  to  flsagsi 
tfsasnUlj  see  supra  I  1336. 

8a,  Ala. — Central  of  Georgia  R. 
Co.  v.  Brown,  166  Ala.  498,  SI  S  5CS. 

111.— Stuchly  V.  Chicago  City  R. 
Co.,  182  111.  A.  837;  Union  R..  ate^ 
Co.  V.  Shacklett,  19  lU.  A.  14S  [aff 
119  III.  282,  10  NB  8961. 

Ind. — Terre  Haute  Elsotrle  tL  Co. 
V.  lAuer,  21  Ind.  A.  466,  62  NB  708. 

Mich.— East  Saginaw  City  R.  Ca 
T.  Bohn,  27  Mich.  ^08. 

N.  J. — Grieve  v.  North  Jersey  8t 
R.  Co.,  65  N.  J.  L.  409,  47  A  42^ 

Okl. — Lane  v.  Choctaw,  etc.,  R.  Co^ 
19  Okl.  824,  91  P  888. 

Tex. — International,  etc,  R.  Co.  t. 
Willlama.  20  Tex.  Civ.  A.  687,  60  SW 

W.  Va. — Norvell  v.  Kanawha,  etc. 
R  Co.,  67  W.  Va.  467,  470.  68  SB  188, 
29  LRANS  886  and  note  Tclt  Cycl. 

B.  C — Dynes  v.  BrltiSn  Columbia 

Blectrtc  R.  Co.,  16  B.  C.  499. 

ta]  ITeg^^t  fallnza  to  ptorUs 
oara^<l>  Where  a  carrier  negli- 
gently and  unreasonably  falls  to  pro- 
vide  aufllclent  cars,  so  that  the  pas- 
sengers are  comptiled  to  ride  on  the 
platforms,  and  the  carrier  then  ac- 
cepts passengers  for  carriage  In  such 
hasardoua  places,  it  is  liable  for 
damages  to  one  injured  therein,  un- 
less he  has  contributed  to  the  injury 
by  his  own  negligence.  Norvell  v. 
Kanawha,  etc..  R.  Co.,  «7  W.  Va.  487, 
470,  68  SE  288,  29  LRANS  826  [cit 
Cyc],  (2)  A  Street  car  company 
which  permits  Its  cars  to  become  so 
overcrowded  that  passengers  are  re- 
quired to  ride  on  the  steps  is  guilty 
of  Ttfjgligence.  Stuchly  v.  Chicago 
City  R.  Co..  182  111.  A.  337. 

[d]  b  bagvaga  oar.— To  absolve 
Itself  from  liability  for  injuries  to  a 
passenger  riding  in  a  baggage  car, 
the  carrier.  In  addition  to  adopting 
and  posting  In  a  conspicuous  place 
in  passenger  cars  printed  rules  and 
regulations  forbidding,  and  warning 
passengers  not  to  ride  in  such  htLg- 
gage  cars,  must  provide  such  pas- 
senger with  proper  accommodations 
In  a  passenger  car.  Lane  v.  Choc- 
taw, etc,  R  Co..  18  Okt.  824,  91  P 
883. 

[c]  Tha  act  of  a  eoadnotor  la  ra- 
qnostlng  a  passsagsr  to  go  on  tbs 

platform  (1)  because  of  the  crowded 
condition  of  the  coach  or  car,  is  an 
act  done  In  managing  the  train. 
(Central  of  Georgia  R.  Co.  v.  Brown. 
166  Ala.  493,  61  S  666),  1-2)  and 
amounts  to  a  direction  to  ride  there 
(Terre  Haute  Electric  R.  Co.  v. 
Lauer.  21  Ind.  A.  466,  63  NB  708). 


For  latar  eaasa,  AaraiopBuaM  aad  «haac«a  tn  the  law  sas  eumulatin  Annotationa,  sama  tltl^ 
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no  act  of  their  own  put  themfielves  in  unnecessary 
danger;"  hence  it  is  not  negligence  per  se  to  permit 
passengers  to  ride  on  the  platform  or  footboard  of 
an  open  car,**  except  as  to  persons  of  immature 
years."  If  fare  is  collected  from  a  passenger  and 
he  is  allowed  to  ride  in  a  jMsition  of  danger,  it  is 
the  duty  of  the  carrier  to  exercise  the  proper  de- 
gree of  care  for  him  with  reference  to  the  danger 
to  which  he  is  exposed,"  although  the  carrier  has  a 
rule  prohibiting  passengers  from  riding  in  such 
positions."  A  carrier's  duty  to  exercise  the  high- 
eat  degree  of  care  to  passengers  in  the  maintenance 
of  its  track  and  the  operation  of  the  train  extends 
to  a  passenger  attempting  to  pass  from  one  car  to 
another  of  a  moving  train;"  but  it  ia  not  negli- 


gence for  an  elevated  railroad  company  to  permit 
passengers  to  pass  from  one  car  to  another  while 
the  train  is  at  a  standstill,  nor  in  such  circum- 
stances is  it  its  duty  to  warn  passei^rs  of  the 
existence  of  a  space  between  the  cars. 

[$  1390]  9.  Duty  to  Avoid  Misleading  Passen- 
gers  as  to  Uovements  of  Trains.""  Passengers  have 
a  right  to  rely  on  information  or  directions  given 
by  the  conductor  or  other  employee  in  charge  of 
the  train  or  car  as  to  its  movements,  and  if  by  such 
information  or  directions  a  passenger  is  misled  into 
a  position  of  danger  whereby  he  is  injured,  the  car- 
rier is  liable  therefor.**  Thus  the  carrier  is  liable 
where  by  reason  of  such  announcements  or  direc- 
tions a  passenger  is  misled  into  going  on  the  steps 


Onromrtliv  ncuxaUr  see  supra 
I  1382. 

88.  Bridges  v.  Jackson  Electric  R., 
etc.,  Co.,  gfi  Miss.  E84,  38  S  788,  4 
AnnCas  662. 

84.  Brvin  v.  Feorta  R.  Co.,  179  111. 
A.  409;  Anderson  v.  City,  etc.,  R.  Co., 
42  Or.  506.  71  P  859. 

85.  Hogan  v.  Boston  SI,  R.  Co., 
196  Mass.  313,  81  NE  198:  Jackson  v. 
8t.  Paul  City  R.  Co.,  74  Minn.  48,  76 
NW  966;  Pittsburg,  etc,  R.  Co.  v. 
Caldwell.  74  Pa.  421.  See  also  Denl- 
8on,  etc..  R.  Co.  v.  Carter,  98  Tex. 
196,  82  SW  782.  107  AmSR  626  [rev 
(Civ.  A>  76  SW  8201  (rule  admitted 
but  held  not  applicable  to  the  facts 
of  the  case,  where  the  question  was 
one  of  negligence  on  the  part  of  the 
motorman  in  causing  the  boy  to 
Jump  from  the  car  while  in  motion). 

[a]  The  rear  platform  of  a  street 
car  running  fast  la  a  place  of  danger 
for  a  boy  riding  thereon,  and  the 
failure  or  the  conductor  to  compel 
him  to  go  Inside,  or  to  stop  the  car 
and  put  him  ott.  Is  negligence  Im- 

gutable  to  the  oompamr.    Jackson  y. 
t.  Paul  Clt7  R.  Co.,  n  Hlnii.  4S,  76 
NW  8  66. 

88.  Ala- — Birmingham  R.,  etc.,  Co. 
v.  Bynum,  139  Ala.  389,  36  8  736. 

Cat — Qrlffln  y.  Pacinc  Electric  R. 
Co.,  1  Cal.  A.  678,  82  P  1084. 

Conn.— -Rosenthal  v.  New  York, 
etc.,  R.  Co.,  88  Conn.  6S.  89  A  888,  61 
LRANS  775:  Hinckley  t.  Danbury,  81 
Conn.  241.  70  A  590;  Hesse  v.  Merl- 
den.  etc.  Tramway  Co.,  76  Conn.  671, 
54  A  299. 

Oa. — Augusta  R.,  etc.,  Co.  v.  Smith, 
121  Oa.  29.  48  SE  681. 

111. — Math  V.  Chicago  City  R.  Co., 
248  III.  114,  90  NE  2S6-,  L^e  Shore, 
etc,  R,  Co.  V.  Brown,  128  111.  162.  14 
NE  197,  5  AmSR  510;  Stuchly  v.  Chi- 
cago City  R.  Co..  182  III.  A.  337; 
Madl  y.  Chicago  City  R.  Co.,  167  111. 
A.  487. 

Ky, — South  Covington,  etc.,  St  R. 
Co.  V.  Trowbridge,  168  Ky.  19.  Hi 
SW  871;  Loulaville  R.  Co.  v.  Dott. 
181  Ky.  759,  171  SW  428,  LIIA1916C 
681. 

Me. — ^Blalr  v.  I<ewiston.  etc,  St.  R. 
Co..  110  Me.  286,  86  A  792. 

Maas. — ^Walsh  v.  Boston  BI.  R.  Co., 
222  Mass,  275,  110  NE  278;  Dewey  v. 
Boston  El.  R.  Co.,  217  Mass.  699,  105 
NB  266. 

Ho. — ^Van  Horn  v.  St.  LouIb  Tran- 
sit Co.,  198  Ho.  481.  96  SW  826;  Ma- 

5WM  V.  St.  Louis,  etc.,  R.  Co.,  188 
o.  119,  81  SW  1168:  PariES  v.  St. 
LahIs,  etc.  R.  Co.,  178  Mo.  108.  77 
SW  70.  101  AmSR  426;  Ely  v.  South- 
west HlBBonri  R  Co.,  141  Mo.  A  70S, 
126  SW  622;  Fleming  v.  St.  IjOuIs, 
etc..  R.  Co.,  101  Mo.  A.  217,  74  SW 
862. 

N.  J.— Orteve  v.  North  Jersey  St'. 
R.  Ca,  66  N.  J.  L..  409,  47  A  427; 
Scott  V.  Bergen  County  Tract.  Co., 
64  N,  J.  L.  S62.  48  A  1118  [aff  63  N.* 
J.  L.  407.  48  A  10601. 

N.  T. — Sheehan  v.  Nassau  Electric 
R.  Co..  148  App.  Dlv.  621,  128  NTS 
646;  Horan  v.  Rockwell.  110  App. 
Dlv.  522,  96  NTS  978:  Lucas  v. 
Metropolitan  St.  R.  Co.,  66  App.  Dlv. 
406,  67  NTS  888;  Schaefer  v.  Union 
R.  Co.,  29  App.  Dtv.  261,  61  NTS  481; 
Dillon  V,  Forty-second  St..  etc,  R. 
Co..  S>  App.  Dlv.  404,  61  NTS  146. 

[10  c  j.-a2] 


Pa. — Simklns  v,  Philadelphia  Rapid 
Transit  Co..  244  Pa.  182,  BO  A  627; 
Pildish  V.  Pittsburgh  R.  Co..  61  Pa. 
Super.  196;  Renney  v.  Webster,  etc, 
R,  Co.,  60  Pa.  Super.  679:  Brennan  v. 
Schuylkill  Tract.  Co.,  27  Pa.  Super. 
188. 

R,  I. — ^Verrone  v.  Rhode  Island 
Suburban  R.  Co.,  27  R.  1.  870,  62  A 
612,  114  AmSR  41. 

Tex,- — International,  etc,  R.  Co.  t- 
Cock,  68  Tex,  713,  6  SW  636,  2  Am 
SR  621;  Beaumont  Tract.  Co.  v. 
Happ,  67  Tex.  Civ.  A.  427,  122  SW 
610;  Galveston,  etc.,  R.  Co.  v.  Pa- 
tillo,  45  Tex.  Civ.  A.  57^  101  SW  492. 

W.  Va. — Norvell  v.  Kanawha,  etc, 
R.  Co.,  67  W.  Va.  467,  68  SE  288,  29 
L.RANS  825. 

[a]  Mj  rldiny  in  an  immfs  plaoa 
<1)  a  passenger  does  not  forfeit  his 
right  to  care.  Wllimott  v.  Corrlgan 
Consol,  St.  R.  Co..  106  Mo.  536,  16 
SW  600.  17  SW  490.  (2)  The  fact 
that  a  passenger  on  a  street  car  as- 
sumes a  dangerous  position  does  not 
alter  his  character  as  a  passenger, 
nor  alter  the  degree  of  care  that  the 
carrier  owes  to  him.  Birmingham  R., 
etc,  Co.  v.  Bynum,  139  Ala.  389,  86 
S  736. 

[b]  Bxciuahly  on  platfocm^d) 

A  carrier  owes  to  a  passenger  in- 
voluntarily, necessarily,  and  right- 
fully riding  on  the  platform  of  a  car, 
the  high  degree  of  care  commen- 
surate with  the  circumstances  and 
Its  act  In  undertaking  to  carry  him 
there,  but  the  liability  of  the  car- 
rier to  one  excusably  riding  on  the 
platform  la  not  absolute,  and  If  it 
has  used  reasonable  dlllg»ncs  to  pro- 
vide cars  for  his  safe  carriage,  and, 
with  fair  excuse  for  falling  to  pro- 
vide them,  zeroises  the  Increased 
care  demanded  by  the  passenger's 
enforced  position  on  the  platform.  It 
is  not  liable  for  Injury  to  him  while 
so  riding.  Norvell  v.  Kanawha,  etc., 
R.  Co..  67  W.  Va.  467.  68  SB  38,  29 
LRANS  326  and  note.  (2)  Where  a 
passenger  is  permitted  to  stand  on 
the  platform  of  a  car,  there  Is  im- 
posed on  the  carrier,  the  duty  of 
handling  the  cor  with  Increased  care. 
In  view  of  his  exposed  position,  Ma- 
grane  v.  St.  Z<ou1b,  etc..  R.  Co.,  188 
Ho.  119.  81  SW  1168.  (3)  Whers  a 
passenger  from  necessity  rides  on 
the  runninc  sideboard  of  the  car 
without  objection,  he  is  entitled  to 
the  aame  degree  of  diligence  to  pro- 
tect him  from  dangers  which  are 
known  or  may  readily  be  guarded 

aalnst  as  are  other  passengers; 
at  such  a  passenger  gives  his  seat 
to  a  woman  and  voluntarily  takes  his 
place  on  the  running  beard  because 
there  Is  no  room  witnln  the  car  does 
not  change  the  rule.  Pildish  v.  Pitts- 
burgh R.  Co.,  61  Pa.  Super.  195. 

[c]  Whsre  a  passsnffer  electa  to 
ride  on  the  platfonn  of  a  street  car 
when  there  is  plenty  of  room  Inside, 
and  Is  thrown  from  the  car  and 
killed  before  it  reaches  decedent's 
transfer  point,  the  test  of  the  car- 
rier's liability  Is  not  the  rule  of  care 
required  of  a  passenger  who  is  leav- 
ing the  car  at  his  destination,  but 
the  oare  required  as  to  passengers 
at  other  points  along  the  line.  Ely 
V.  Southwest  Missouri  R.  Co.,  141 
Ho.  A,  708,  125  SW  S66. 


[d]  Th*  oondnotor  of  a  txaln  zsp- 
ressnts  the  railroad  oonwany  In  rela- 
tion to  the  transportation  of  pas- 
sengers on  his  train  and  his  acts  In 
receiving  and  carrying  them  on  the 
platforms  when  the  train  is  over- 
crowded bind  the  company.  Norvell 
v.  Kanawha,  etc.  R.  Co.,  67  W,  Va. 
467.  68  SE  288,  29  LRANS  336. 

[e]  Bpsad  ImmatsriaL — Where  the 
seat  In  a  street  car  which  a  pas- 
senger occupies  at  the  time  of  an 
accident  Is  Insecure,  the  conductor 
win  be  presumed  to  have  knowledge 
thereof,  and  If  the  passenger  is 
thrown  from  the  car  because  of  her 
insecure  and  dangerous  position  In 
connection  with  the  swaying  of  the 
car.  It  Is  Immaterial  to  her  right  to 
recover  whether  the  car  is  running 
at  an  excessive  rate  of  speed  or  not 
Van  Horn  v.  St.  Louis  Transit  Co., 
198  Mo.  481,  95  SW  326. 

Ef  ]  Znowledge  of  passsaMi*s  po- 
sition.— Where  the  means  of  knowl- 
edge In  relation  to  the  position  of  a 
IMLssenger  is  In  the  carrier,  the  same 
rule  applies  as  when  actual  knowl- 
edge exists.  Griffin  v.  Pacific  Elec- 
tric R.  Co.,  1  Cal.  A  678.  82  P  1084. 

87.  St.  Louis,  etc.,  R.  Co.  v.  Loyd, 
109  Ark.  679,  160  SW  SSI;  Augusta 
R.,  etc.,  Co.  V.  Smith,  121  Qa.  29.  48 
SB  681;  Orahsm  v.  HcNeiU,  SO  Wash. 
466,  66  P  661.  72  AmSR  121,  46  LRA 
800. 

[a]  WslTar<--A  rule  prohibiting 
passengers  from  standing  on  plat- 
forms while  the  train  or  car  is  In 
motion  is  waived  by  a  failure  to  pro- 
vide sufficient  accommodations  .for 
passengers  Inside  the  car.  Graham 
V.  McNeill,  20  Wash.  466.  56  P  631, 
72  AmSR  121,  43  LRA  800. 

88.  Galveston,  etc,  R.  Co.  v.  Pa- 
tlUo.  46  Tex.  Civ.  A.  672.  lOl  SW  492. 

gai  sage  way  1>stw—  oars;  TSStL- 
tmlas  generally  see  supra  J  1676. 

88.  Hogan  v.  Boston  El.  R.  Co., 
195  Mass.  318,  81  NE  198. 

80.  Informatton  to  passswrs 
gsnerallr  see  supra  ||  1229.  1230, 
1244. 

losisadlaff  paiwgsg  as  to  yiaos 

of  stcrppscs  being  the  proper  one  for 
boarding  or  alighting  see  supra 
II  1260.  1861. 

n.  Md. — Baltimore,  etc.,  R.  Co.  t. 
J«an,  98  Hd.  646,  67  A  640. 

Uass. — Oddy  T.  West  End  St.  R. 
Co.,  178  Haas.  841.  66  NE  1026,  86 
AmSR  461. 

Mo.— -Z<anb  -V.  ChlCMO.  etc^  R.  Co., 
116  Mo.  A.  468,  84  SW  660. 

S.  C — Oliver  v.  Columbia,  etc,  B. 
Cp^  65  S,  C.  641,  62  SE  684. 

Tex. — Missouri,  etc.,  R.  Co.  v.  Jahn, 
18  T«x.  Civ.  A.  74.  48  SW  576. 

Wash. — ^Bugge  v.  Seattle  Electric 
Co..  64  Wash.  488.  108  P  824. 

[a]  In  malftiig  aanonaosmants 
during  the  transportation  Intended  to 
Influence  the  actions  of  passengers, 
a  carrier  must  observe  such  care  as 
win  make  them  intelligible  to  the 
different  classes  of  people  usually 
found  in  public  conveyances  and 
guard  against  possible  misunder- 
standing. Laub  v.  Chicago,  etc.,  R. 
Co..  118  Ho,  A.  488.  94  SW  660. 

[b]  Onnlsr  mot  negllffant, — ^Where 
a  passenger  on  a  street  car  signaled 
the  conductor  to  Btop_  at  the  next 
stop^lji^tl^^  Vaflfl^4(i*»rmr 


978    [IOC.  J.] 


CARRIERS 


[§§  1390-1392 


or  platform  of  a  car  from  which  he  ifi  thrown  by 
a  sadden  movement  of  the  car."' 

1391}  10.  Duty  to  Injured  Passenger.  It  is 
the  duty  of  a  carrier  to  render  such  care  and  at- 
tention as  common  humanity  would  dictate  to  a 
passei^er  who  is  injured  in  an  accident.**'  Thus 
where  a  passei^r  falls  or  is  thrown  from  a  train 
or  car,  it  is  the  carrier's  duty  to  stop  the  train  or 
car  and  to  rescue  him,  if  this  can  be  done  without 
endangering  the  safety  of  other  passengers,^  and 
to  take  him  with  reasonable  promptness  to  a  place 
where  he  can  receive  proper  treatment,*"  or  to 
procure  others  to  render  the  necessai^  assistance,^ 
and  if,  instead  of  so  doing,  the  oamer  leaves  him 


lying  in  a  helpless  condition,  it  is  liable  for  the 
damages  suffered  by  him  through  such  neglect,*' 
although  the  negligence  of  the  passenger  contributed 
to  his  falling  or  being  thrown  from  the  train.*" 

1392]  J.  Proximate  Oaose  of  Injury.**  As  in 
other  cases  of  actionable  negligence,^  in  order  to 
hold  the  carrier  liable,  its  wron^ul  act  or  omission 
constituting  n^ligence  must  have  been  the  direct 
or  proximate  cause  of  the  injury  complained  of,' 
and  if  there  were  other  possible  causes,  the  ques- 
tion is  whether  the  negligent  construction,  mainte- 
nance, or  operation  of  the  premises,  roadbed,  ma- 
chinexy,  or  appliances  was  the  efficient  and  dominant 


stopped  the  car  because  he  saw  a 
Are  engine  approachlnsr,  and  such 
passenger,  under  the  misapprehen- 
sion that  the  car  had  reached  such 
stoppings  point,  stepped  into  the 
street  and  was  injured  hy  a  passing 
hose  cart,  since  it  was  proper  to  stop 
the  car,  and  not  customary  to  notify 
passenEers  of  the  cause  of  a  stop- 
page n-om  an  obstruction  in  the 
street,  and  as  the  conductor  who  was 
at  the  rear  of  the  car,  looking  over 
the  closed  gate  on  the  left-hand  side. 
In  order  to  see  when  the  ftre  wagons 
had  passed,  was  attending  to  hts 
duty  as  required,  the  company  was 
guilty  of  no  negltgenoe.  Oddy  v. 
West  End  St.  R.  Co.,  178  Mass.  341. 
69  NE  10S6,  S6  AmSR  482. 

[c]  TaUnre  to  lafonti  aa  negU- 
nucsr— A  railroad  Is  negligent  where 
the  conductor  in  charge  of  the  train 
fafls  to  Inform  a  passenffer  that 
there  are  coaches  attached  to  the 
train  In  which  he  may  continue 
his  journey,  and'  he  Is  Injured  In 
alighting  to  change  cars.  Gulf,  etc., 
R.  Co.  V.  Shelton.  30  Tex.  Civ.  A.  72, 
69  SW  653.  70  SW  359  [aff  96  Tex, 
301.  72  SW  165]. 

93.  Southern  R.  Co.  v.  Roebuck, 
132  Ala.  412.  31  S  611;  Midland  Val- 
ley R.  Co.  V.  Hamilton.  84  Ark.  81, 
104  SW  540:  James  v.  Chicago,  etc., 
R.  Co..  81  Kan.  23,  105  P  40. 

Stop  after  call  of  staUon  see  supra 
I  1361. 

93.  Cincinnati,  etc.,  R.  Co.  v. 
Cooper.  120  Ind.  469,  22  NB  340,  16 
AmSR  334.  6  LRA  241;  Yazoo,  etc.. 
R.  Co.  V.  Byrd.  89  Miss.  308,  42  S 
286:  Basler  V.  Columbia  R.,  etc.,  Co., 
lOa  S.  C.  96,  84  SB  417,  LRAlSlfiD 
883  and  note. 

[a]  Protection  from  other  train. — 
A  railroad  is  bound  to  know  that 
other  trains  are  running  on  Its  own 
road,  and  It  is  under  duty  to  a  pas- 
senger who  is  thrown  on  its  track 
to  take  steps  to  prevent  Injury  to 
him  from  the  danger  which  It  knows 
that  he  is  likely  to  incur  from  Us 
trains.  Cincinnati,  etc..  R.  Co.  v. 
Cooper,  120  Ind.  469.  22  NE  340,  16 
AmSR  334,  6  L.RA  241. 

[b]  OalU&g  surgeon. — (1)  A  car- 
rier need  not  call  a  surgeon  where 
the  natural  guardian  of  an  Injured 
Infant  passenger  la  present  and  dis- 
sents from  Its  calling  a  surgeon. 
Easier  v.  Columbia  R.,  etc.,  R.  Co., 
100  S.  C.  96,  84  SE  417,  LRA1915D 
883.  (2)  And  where  a  carrier  Injur- 
ing an  infant  passenger  refused  to 
surrender  him  to  his  parent,  but  took 
him  to  the  carrier's  surgeon.  It  was 
liable  for  the  surgeon's  malpractice. 
Easier  v.  Columbia  R..  etc..  Co.,  100 
S.  C.  96.  84  SE  417,  LRA1916D  883. 

Competeiiior  of  physlolau  or  sur- 
geon called  see  supra  j  1308. 

94.  Reed  v.  Loulavllle.  etc..  R.  Co., 
104  Ky.  603,  47  SW  691.  48  SW  416, 
20  KyL  815.  990.  44  LRA  823:  Brlce 
V.  Southern  R.  Co..  85  S.  C.  216,  67 
SE  248.  27  LRANS  768  and  note. 

[al  Oaty  on  anr  offioer  of  the 
train. — That  the  conductor  Is  In  con- 
trol of  the  train  will  not  excuse  any 
officer  of  the  train  who  knows  that 
a  passenger  has  fallen  from  It  from 
using  the  highest  degree  of  care  for 
the  safety  of  the  passenger,  either 


in  stopping  the  train  or  In  taking 
other  prompt  measures,  and  his 
failure  to  exercise  such  care  is  a  fail- 
ure of  the  carrier  Itself.  Brlce  v. 
Southern  R.  Co.,  85  S.  C.  216.  67  SB 
243.  27  LRAKS  768. 

as.  Tazoo,  etc..  R.  CO-  v.  Byrd,  89 
Miss.  308,  42  S  386. 

96.  Reed  v.  Uouisvllle,  etc.,  R.  Co., 
104  Ky.  603,  47  SW  B91.  48  SW  416, 
20  KyX.  815,  990,  44  LRA  888. 

97.  Yazoo,  etc,  R  Co.  v.  Byrd,  89 
Miss.  808,  42  S  286. 

98.  Yazoo,  etc.,  R.  Co.  v.  Byrd,  89 
Misc.  808,  42  S  286;  Knepfle  v.  Cleve- 
land, etc.,  R.  Co..  32  Oh.  CIr.  Ct.  660. 

"It  matters  not  how  negligent  a 

Fiassenger  may  have  been  In  produc- 
ng  the  injury  for  which  he  sues. 
Such  negligence  does  not  absolve  the 
railroad  from  the  duty  which  It  owes 
him  of  proper  attention  after  an  ac- 
cident shall  have  occurred,  and  If, 
when  Injured,  the  railroad  company 
neglects  this  care,  which  common 
humanity  would  dictate,  and  by  rea- 
son of  this  neglect,  after  the  injury 
has  occurred,  a  passenger  sufters 
damage,  he  may  recover  against  the 
railroad  company  for  Its  dereliction." 
Yazoo,  etc.  R,  Co.  v.  Byrd.  89  Miss. 
308,  321.  42  3  286. 

[a]  Assistance  rendered  by  otliers. 
— A  railroad  company  la  not  guilty 
of  negligence  in  failing  to  back  up  a 
passenger  train  and  to  render  aid  to 
a  passenger  who  had,  a  short  dis- 
tance from  the  station  to  which  he 
had  taken  passage,  fallen  off  from 
the  train,  and  where  a  brother  and 
friends  living  in  the  same  town  knew 
of  the  accident  before  the  trainmen, 
and  were  taking  active  measures  for 
the  relief  of  the  passenger.  Knepfle 
V.  Cleveland,  etc..  R.  Co.,  32  Oh.  Clr. 
Ct.  660. 

99.  OroM  refersBoes) 
Generally  see  Damages  [13  Cyc  25]. 
Acts  of  fellow  passengers  or  other 

third  persons  see  supra  IS  1832— 
1334. 

Acts  of  God,  via  major,  or  Inevitable 

accident  see  supra  1  13S5. 
Contributory  negligence  as  proximate 

cause  see  infra  S  1489. 

1.  See  generally  Negligence  [29 
Cyc  50B1. 

a.  Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Pollock,  93  Ark.  240,  123  SW  790;  St. 
Louis,  etc.,  R.  Co.  v.  Hook,  83'  Ark. 
584.  104  SW  217. 

Del. — Freeman  v.  Wilmington,  etc., 
Tract.  Co..  26  Del.  107.  80  A  1001; 
Eaton  V.  Wilmington  City  R.  Co^  24 
Del.  435,  75  A  369;  Baldwin  v.  Peo- 

Ele's  R.  Co.,  23  Del.  81,  76  A  1088 
att  23  Del.  383,  72  A  979]. 
Fla. — Florida  East  Coast  R.  Co.  v. 
Wade,  63  Fla.  620.  48  S  77S. 

111. — Illinois  Cent.  R.  Co.  T.  Kerr. 
126  III.  A.  368. 

Iowa. — Bloom  v.  Sioux  City  Tract. 
Co..  122  NW  831. 

Mass. — Sanderson  v.  Boston  El.  R. 
Co..  194  Mass.  337,  80  NE  BIB. 

Mo. — McGulre  v.  Chicago,  etc.,  R. 
Co.,  178  SW  79,  LRA1916F  888;  New- 
comb  v.  New  York  Cent,  etc.,  R.  Co., 
182  Mo.  687,  81  SW  1069;  McFadden 
V.  Metropolitan  St.  R.  Co.,  161  Mo.  A. 
662,  143  3W  884;  Scott  v.  Metropoli- 
tan St.  R.  Co..  138  Mo.  A.  196,  120 
SW  131;  Hensler  v.  Sttz,  118  Mo.  A. 


162,  88  SW  108;  Saxton  v.  Missouri 
Pac.  R.  Co.,  98  MO.  A.  494.  72  SW 
717. 

Mont. — ^Talllon  v.  Mears,  29  Mont. 
161,  74  P  421.  1  AnnCas  Bit  (rule  ap- 
plied to  stagecoach  proprietor). 

Nebr. — Bevard  v.  Lincoln  Tract 
Co..  74  Nebr.  802,  106  NW  «SS,  S  LRA 
NS  318. 

N.  Y.— -MIddleton  v.  Whltrldge.  166 
App.  DIv.  164,  141  NTS  104  [rev  on 
other  grounds  213  N.  T.  499,  108  NB 
192,  AnnCasl916C  866  and  note];  Ste- 
venson V.  Jollne,  127  App.  DIv.  181, 
111  NTS  698;  Horan  v.  Rockwell,  lid 
App.  DIv.  622,  96  NTS  973  (con- 
curring acts  of  negligence  of  the  car- 
rier); Johnson  v.  Brooklyn  Heights 
R.  Co.,  68  App.  DIv.  374.  fl  NTS  668; 
Rusk  V.  Manhattan  R.  Co.,  46  Xpp. 
DIv.  100,  61  NTS  S84. 

N.  C. — ^Penny  v.  Atlantic  Coast 
Line  R.  Co.,  153  N.  C.  296,  69  SE  238, 
32  LRANS  1209. 

Okl. — Shawnee-Tecumseh  Tract.  Co. 
T.  Wollard,  153  P  1189:  St  Louts, 
etc.,  R.  Co.  v.  Criner.  41  Okl.  266.  137 
P  706;  Atchison,  etc..  R.  Co.  v.  Cal- 
houn, 18  Okl.  76,  89  P  207.  11  AnnCas 
681. 

Pa. — Bllotta  V.  Media,  etc.,  Electric 
R.  Co..  220  Pa.  642,  70  A  123. 

S.  C. — Doolittle  V.  Southern  R.  Co., 
62  S.  C.  130,  40  SE  133. 

S.  D. — Reeves  v.  Chicago,  etc.,  R. 
Co..  24  S.  D.  84,  123  NW  isi. 

Tex. — Brynlng  V.  Missouri,  etc.,  R. 
Co..  (Civ.  A.)  167  SW  826;  Dallas 
Cons.  Electric  St.  R.  Co,  v.  Ison.  37 
Tex.  Civ.  A.  219,  83  SW  408;  St. 
Louis  Southwestern  R.  Co.  v.  Keitt, 
(Civ.  A.)  76  SW  311. 

Va. — Board  of  Trade  Bldg.  Corp. 
V.  Crane.  109  Va.  246,  63  SE  995.  132 
AmSR  917.  22  LRANS  297  and  note; 
Connell  V.  Chesapeake,  etc..  R.  Co., 
93  Va.  44,  24  SE  467.  57  AmSR  786. 
32  LRA  'r92;  Reynolds  v.  Richmond, 
etc..  R.  Co..  92  Va.  400.  23  SE  770: 
Norfolk,  etc..  R.  Co.  v.  Williams,  ii 
Va.  165,  16  SE  622. 

Wash, — Anderson  v.  Northern  Pac. 
R.  Co.,  88  Wash.  139.  152  P  1001; 
Rice  v.  Puget  Sound  Tract,  etc.,  Co.. 
80  Wash.  47.  141  P  191, 

W.  Va. — Mannon  v,  Camden  Inter- 
state R.  Co..  66  W.  Va.  664,  49  SE 
450. 

Eng. — Cooper  v.  Caledonian  R.  Co., 
4  F.  (Ct.  Sees.)  B80. 

"There  must  have  been  Injury  sus- 
tained by  the  passenger;  there  must 
have  been  negligence  of  the  employe, 
such  negligence  must  have  been  a 
proximate  cause  of  the  injury;  there 
must  have  been  no  Independent 
efflcient  cause  Intervening  between 
the  negligence  of  the  employee  and 
the  injury  to  the  passenger;  the  In- 
jury sustained  must  be  such  as 
should  have  been  contemplated  as  a 
probable  proximate  result  of  the 
negligence.  A  proximate  cause  is  one 
that  directly  causes,  or  contributes 
directly  to  causing  the  result,  with- 
out any  Independent  efHclent  cause 
Intervening  between  the  cause  and 
the  result  or  injury.  The  particular 
Injury  sustained  need  not  have  been 
In  fact  contemplated,  but  the  injury 
sustained  must  be  such  as  should 
have  been  contemplated  as  a  natural 
and  probable  proximate  result  or  con- 


For  later  eases,  develepineBts  and  ohanges  in  the  law  see  cumulative  Annotations,  same  title,  pagsvnd  note  number. 
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cause  producing  the  injury.'  The  particular  act  of 
negligence  relied  on  as  constituting  the  grounds  of 
recovery  must  have  been  the  proximate  cause  of  the 
injury.*   If  the  carrier  or  its  employees  were  negli- 


gent, and  the  injury  resulted  mediately  or  immedi- 
ately from  such  negligence,  then  the  carrier  is 
liable,  although  there  may  have  been  an  intervening 
cause  not  chargeable  to  the  carrier's  fault,"  except 


aequdnce  of  the  cause  or  negligence." 
Florida  East  Coast  R.  Co.  v.  Wade, 
63  Fla.  620,  «26,  43  S  776. 

[a]  Blocking  ctatlon  crossing, — 

Where  a  railroad  company  Is  guilty 
of  negligence  In  blocking  with  a 
freight  train  the  station  crossing, 
compelling  persons  desiring  to  take 
passage  to  choose  some  other  route, 
and  a  person  while  on  the  way  to  the 
station  sustains  an  injury,  the  rail- 
road company  is  not  liable,  unless  its 
negligence  is  the  proximate  cause  of 
the  Injury,  and  the  Injury  ought  to 
have  been  foreseen  in  the  light  of  at- 
tending circumstances.  Mayne  v. 
Chicago,  etc.,  R.  Co.,  12  Okl.  10,  69  P 
933 

[b]  BMnoto  MOJia. — The  failure 
of  the  employees  in  charge  of  a  train 
to  assist  children  to  board  it  at  a 
station,  necessitating  their  mother  to 
assist  them.  If  negligence.  Is  too  re- 
mote to  be  the  cause  of  the  mother's 
injury,  sustained  while  afterward  at- 
tempting to  alight  from  the  train 
while  in  motion.  Flaherty  v.  Boston, 
etc.,  R.  Co.,  186  Mass.  667,  72  NE 
66. 

[c]  Xnimlny  past  a  strMt  oross- 

Imff  Is  not  the  proximate  cauRe  of  in- 
jury to  a  street  car  passenger  hurt 
in  an  attempt  to  alight.  Lynch  v. 
St.  Louis  Transit  Co.,  102  Mo.  A.  630, 
77  SW  100. 

[d1  InaUlltT  of  pananger  to  nn- 
dantiuid  warning. — ^here  some  pe- 
culiarity of  an  Injured  party,  un- 
known to  defendant  carrier,  whereby 
he  could  not  understand  what  would 
be  a  sufficient  warning  to  an  ordi- 
nary person,  is  the  proximate  cause 
of  nls  injury,  the  accident  is  to  be 
referred  to  such  party's  misfortune, 
and  not  to  the  negligence  of  defend- 
ant because  of  failure  to  give  an 
efEectual  warning.  Bllotta  v.  Media, 
etc.,  Electric  R.  Co..  SZO  Pa.  642,  70 
A  123. 

te]    An  aasanlt  "bf  a  oondnotoy  on 

a  passenger  in  the  course  of  an  alter- 
cation with  him  in  reference  to  an 
alleged  defective  pass  cannot  be  con- 
sidered as  the  ordinary  and  reason- 
able, or  even  remotely  probable, 
effect  of  the  carrier's  negligence  m 
writing  a  wrong  date  on  the  pass. 
St.  Louis,  etc.,  B.  Co.  v.  Harrison,  76 
Ark.  430.  89  SW  53. 

[f]  A  tranimaai's  aot  In  lending  a 
plvtol  to  a  paaaenger  la  not  the  prox- 
imate cause  of  the  Injury  to  a  second 
passenger  shot  by  a  third  who  at- 
tempts to  shoot  the  passenger  who 
borrowed  the  pistol  while  the  latter 
la  trying  to  shoot  him;  and  hence  the 
carrier  Ta  not  liable  for  such  Injury. 
Penny  v.  Atlantic  Coaat  Line  R.  Co., 
16S  N.  C.  296,  69  SE  238,  32  LRANS 
1209. 

[k]    ralUnr  to  diraot  paaieiver  to 

xUC^t  oar^wnere  a  passenger  Is  in- 

iured  by  falling  on  a  platform  as  he 
0  stepping  off  from  a  train  which  he 
has  boarded  thinking  that  it  Is  the 
train  he  wants,  defendant's  negli- 
gence In  falling  to  direct  plaintiff  to 
the  right  car  is  not  too  remote  to 
Justify  a  recovery,  since  the  fact  that 
the  danger  attendant  on  alighting 
from  the  train  Is  Increa.sed  by  the 
further  negligent  act  of  defendant  in 
referance  to  the  condition  of  the  plat- 
form does  not  relieve  defendant  from 
liability  for  the  first  act  of  negll- 

Rence  on  the  ground  of  remoteness, 
rewcomb  v.  New  York  Cent.,  etc,  R. 
Co.,  1S2  Mo.  687,  81  SW  1069. 

8.  Union  Pac.  R.  Co.  v.  E^vanB,  52 
Nebr.  50,  71  NW  1062. 

fa]  Sefsot  in  approaeh  to  plat- 
focm. — In  determining  whether  the 
structural  defect  of  the  approach  to 
a  passenger  platform,  or  the  damp- 
ness of  the  platform  at  the  time,  was 
the  proximate  cause  of  the  slipping 
of  pfaintllTs  foot  and  his  consequent 
Injury,  the  Inquiry  should  be.  Is  the 
original  defect  an  efficient  and  dom- 
inant oauae,   which  put  the  other 


cause  In  operation?  Union  Pac.  R. 
Co.  V.  Evans,  52  Nebr.  60,  71  NW 
1062. 

4.  Ind.— Pittsburgh,  etc.,  R.  Co.  v. 
Schepman,  171  Ind.  71,  84  ME  988 
[rev  <A.j  82  NE  998]. 

Ky. — Cumberland  R,  Co.  v.  Hemp- 
hill. 169  Ky.  519.  184  SW  883. 

Mass. — Blanch ette  v.  Holyoke  St. 
R.  Co.,  175  Mass.  51.  5B  NE  481. 

Mich. — Foley  v,  Detroit,  etc..  R. 
Co..  179  Mich.  686,  146  NW  186. 

Mo. — Ray  v.  Chicago,  etc.,  R.  Co., 
147  Mo.  A.  332,  126  SW  B43. 

Tex. — Barnes  v.  Hewitt,  (Civ.  A.) 
152  SW  236;  Ft.  Worth,  etc..  R.  Co. 
V.  Work.  (Civ.  A. )  100  S  W  962; 
Latimer  v.  St.  Louis  Southwestern  R. 
Co.,  40  Tex.  Civ.  A.  611,  90  SW  665. 

See  also  oattes  supra  note  2. 

[a]  ninstratloiui, — (1)  A  passen- 
ger Injured,  not  because  the  train 
was  made  up  In  violation  of  Burns 
Annot.  St.  (1901)  S  5191,  forbidding 
In  the  formation  of  a  passenger  train 
the  placing  of  a  baggage  car  In  the 
rear  of  a  passenger  car.  but  because 
the  baggage  car  attached  to  the  rear 
of  the  passenger  car  had  an  open  and 
exposed  platform,  cannot  recover  for 
the  negligent  and  unlawful  placing 
of  the  Daggage  car  fn  the  rear  of  the 
passenger  car  contrary  to  9  5191, 
since  that  was  not  the  proximate 
cause  of  his  injury.  Pittsburgh, 
etc.,  R.  Co.  v.  Schepman,  171  Ind. 
71.  84  NE  988  [rev  (A.)  82  NE  998]. 
(2)  The  act  or  a  trainman  in  mis- 
informing a  passenger  as  to  name  of 
the  station  is  not  the  cause,  proximate 
or  remote,  of  Injuries  caused  by  the 
train  Starting  as  he  was  hoarding  it 
after  having  discovered  the  mistake. 
Foley  V.  Detroit,  etc.,  R.  Co.,  179 
Mich.  586.  146  NW  186.  (3)  Where 
a  freight  train  passenger  attempts 
to  board  It  while  moving  and  actu- 
ally grabs  the  handrods  and  gets  his 
feet  on  the  caboose  steps  and  Is 
then  thrown  off  by  a  Jerk  of  the 
train,  any  antecedent  negligent  acts 
of  the  operatives  Inducing  him  to  at- 
tempt to  get  on  could  not  be  the 
legal  cause  of  the  Injury.  Ray  v. 
Chicago,  etc..  R.  Co..  147  Mo.  A.  332. 
126  SW  643.  (4)  Where  a  passen- 
ger in  attempting  to  board  a  train 
slipped  and  fell  hv  reason  alone  of 
the  Icy  condition  of  the  car  steps,  the 
fact  that  the  railroad  company  may 
also  have  been  negligent  In  not  pro- 
viding a  portable  step  Is  not  a 
ground  of  recovery.  Ft.  Worth,  etc.. 
R.  Co.  V.  Work,  (Tex.  Cly.  A.)  100 
SW  962.  (6)  Where  a  passenger 
was  injured  by  an  alleged  sudden 
and  premature  start  of  the  train 
while  she  was  attempting  to  alight 
at  a  station,  the  carrier's  alleged 
negligence  In  failing  to  provide  ves- 
tibuled  cars  to  prevent  passengers 
from  being  thrown  off  or  from  Jump- 
ing off  the  train  while  In  motion  was 
not  the  proximate  cause'  of  the  In- 
Jury.  Latimer  v.  St.  Louis,  etc.,  R. 
Co..  40  Tex.  Civ.  614.  90  SW  665. 

[b]  "If  a  earrlM*  la  negUgent  In 
two  parUcnlars,  and  neither  negli- 
gent act  alone  Is  sufficient  to  cause 
an  Injury,  but  both,  acting  concur- 
rently, are  the  proximate  cause  of  a 
wreck  and  subsequent  Injury,  the 
carrier  Is  liable."  Sproule  V.  St. 
Louis,  etc.,  R.  Co.,  ("Tex,  Civ.  A.) 
91  SW  667,  658. 

Mattera  to  h*  pzoraA  ganemiy 
see  Infra  f  1419. 

B.  Ala. — Birmingham  R..  etc.,  Co. 
V.  Butler,  186  Ala.  388,  33  S  .33; 
Alabama  Great  Southern  R.  Co.  v. 
Arnold,  80  Ala.  600.  2  S  337. 

Ark. — St.  Louis,  etc..  R.  Co.  v. 
Jackson.  118  Ark.  391,  177  SW  33, 
LRA1915E  668;  Kansas  City  South- 
ern R.  Co.  V.  Worthlngton,  101  Ark. 
128.  141   SW  1173. 

Cal. — Champagne  v.  Hamburger, 
169  Cal.  683,  147  P  954;  Johnson  v. 
Oakland,  etc.,  R.  Co,,  127  Cal.  e08, 
60  P  170. 


Colo, — Denver,  etc.,  R.  Co.  v.  Be- 
dell. 11  Colo.  A.  139,  54  P  2S0. 

Del. — Fllnn  v.  Philadelphia,  etc., 
R.  Co.,  8  Del.  469. 

D.  C. — Great  Falls,  etc.,  R.  Co.  v. 
Hammerly.  40  App.  196. 

Ga. — Southern  R.  Co.  v.  Webb,  116 
Ga.  152,  42  SE  396.  69  LRA  109. 

111. — Kordick  v.  Chicago  R.  Ca. 
187  111.  A.  74. 

Ind. — 01r»clnnatl.  etc.,  R.  Co.  v. 
Cooper,  120  Ind.  469,  22  NE  340,  16 
AmSR  334,  G  LRA»241;  Terre  Haute, 
etc.,  Tract.  Co.  v.  Hunter.  (A.)  Ill 
NE  844 ;  Chicago,  etc.,  R.  Co.  v. 
Mitchell,  66  Ind.  A.  364.  105  NE 
396;  Louisville,  etc..  Tract,  Co.  v. 
Worrell,  44  Ind.  A.  480,  86  NE  78; 
Richmond  St.,  etc.,  R.  Co.  v.  Bever- 
ley. 43  Ind.  A.  lOS,  84  NE  5S8,  85 
NE  721. 

Ky. — Davis  v,  Paducah  R.,  etc., 
Co.,  113  Ky.  267,  68  SW  140.  24  KyL 
135. 

La. — Landphere  v.  Illinois  Cent. 
R.  Co.,  132  La.  3S1,  61  S  399. 

Md. — Western  Maryland  R.  Co.  v. 
State,  95  Md.  637,  53  A  969. 

Mass. — Weil  V.  Boston  El.  R.  Co., 
218  Mass.  397,  105  NE  983;  Stever- 
man  v.  Boston  El.  R.  Co.,  206  Mass. 
508,  91  NE  S19;  Lockwood  v.  Boston 
El.  R.  Co..  200  Mass.  537,  86  NE 
934,  22  LRANS  488;  Toohy  v.  Mc- 
Lean. 199  Mass.  466,  85  NE  578. 

Minn. — Krai  v.  Burlington,  etc., 
R.  Co..  71  Minn.  422,  74  NW  166. 

Miss. — Yasoo,  etc..  Valley  R.  Co. 
V.  Roberts,  88  Miss.  80,  40  S  481. 

Mo. — McDonald  v.  Metropolitan 
St.  R.  Co.,  219  Mo.  468,  118  SW  78, 
16  AnnCas  810;  Buck  v.  People's  St. 
R.,  etc..  Co..  108  Mo.  179.  18  SW 
1090;  Adams  v.  Mlfsouri  Pac.  R. 
Co.,  100  Mo.  555.  12  SW  637,  13  SW 
509;  Weber  v.  Kansas  City  Cable  R. 
Co.,  100  Mo.  194,  12  SW  804,  13  -SW 
587,  18  AmSR  541,  7  LRA  819;  Wil- 
liams v.  Chicago,  etc..  R  Co.,  169 
Mo.  A.  468,  156  NYS  64;  Hooper  v. 
Metropolitan  St.  R.  Co.,  125  Mo.  A. 
329,  102  SW  58;  Green  v.  Missouri, 
etc.,  R.  Co.,  121  Mo.  A.  720,  97  SW 
646;  Laub  v.  Chicago,  etc.,  R.  Co., 
118  Mo.  A.  488,  94  SW  550;  Becker 
V.  Lincoln  Real  Est.,  etc..  Co.,  118 
Mo.  A.  74,  93  SW  291;  Willis  v.  St. 
Joseph,  R..  etc..  Co.,  Ill  Mo.  A.  580. 
86  SW  667;  Estes  v.  Missouri  Pac. 
R.  Co.,  110  Mo.  A.  725,  85  SW  627: 
Parker  v.  St.  Louis  Transit  Co.,  108 
Mo.  A.  465.  83  SW  1016;  Scamell  T. 
St.  Louis  Transit  Co.,  102  Mo.  A. 
198.  76  SW  660. 

N.  H. — Boothby  v.  Grand  Trunk 
R.  CO.,  66  N.  H.  342,  34  A  157. 

N.  J.— Newark,  etc..  R.  Co.  v.  Mc- 
Cann.  58  N.  J.  L.  642,  34  A  1052,  33 
LRA  127. 

N.  T.— Smith  V.  British,  etc. 
Royal  Mail  Steam  Packet  C:o.,  86 
N.  Y.  408;  Macer  v.  Third  Ave.  R. 
Co.,  47  N.  Y.  Super.  461. 

Oh. — Cleveland,  etc..  Tract.  Co.  v. 
Ward.  27  Oh.  Cir.  Ct.  761. 

S.  C. — Martin  v.  Southern  R.  Co., 
77  S.  C.  870.  58  SE  8,  122  AmSR  574. 

Tex, — Galveston,  etc.,  R,  Co.  v. 
Bell.  (Civ.  A.)  166  SW  1;  St.  Louis 
Southwestern  R.  Co.  v.  Gresham, 
(Civ.  A.)  140  SW  483;  Cltlxens*  R. 
Co.  v.  Farley,  (Civ.  A.)  136  SW  94; 
St.  Loula  Southwestern  R.  Co.  v. 
Bryant.  46  Tex.  Civ.  A.  601,  103  SW 
237;  Gulf,  etc.,  R,  Co.  v.  Redeker, 
<Clv.  A.)  100  SW  362;  St.  Loula 
Southwestern  R.  Co.  v.  Duck,  (Civ. 
A.j_72  SW  446. 

wash. — Bice  v.  Puget  Sound 
Tract.,  etc.  Co.,  80  Wash.  47,  141  P 
191;  Atkeson  v.  Jackson,  72  Wash. 
233.  130  P  102. 

Wis. — Davis  V.  Chicago,  etc,  R. 
Co.,  93  Wis.  470,  87  NW  16,  1132, 
67  AmSR  986.  88  LRA  654. 

Ont. — Morrison  v.  Pere  Marquette 
R.  Co..  27  Ont  L.  271.  651,  15  Can. 
R,  402  [afr  28  Ont.  L.  319,  12  Dom 
LR  341,  16  CanRCas  406,  4  .OntWN 
S89].  ~    ~   ~  ~ 
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[§  1392 


in  oases  where,  although  the  earner  is  negligrat, 
there  is  an  intervening  independent  oanse  for  the 
injury,  not  the  resnlt  of  the  carrier's  negligence 


or  other  wrong;  in  such  ease  the  eanier  is  not 
liable.'  Thus,  where  the  passenger  is  not  given  a  rea- 


[al    BnaUlng-  vmmmngn  to  •llfbt. 

— (1/  If  there  is  neslfffence  In  fall- 
ing to  exercise  proper  care  to  enable 
the  passenger  to  alight  safely,  and 
he  receives  an  Injury  In  connection 
with  alighting,  the  carrier  will  be 
liable,  although  the  danger  In  doing 
so  Is  Increased  by  some  physical  In- 
Ilmiity  or  disability  under  which  the 

fiassenger  Is  laboring.  Krai  v.  Bur- 
Ington.  etc.,  R.  Co..  71  Minn.  422. 
74  NW  166.  (2>  Where  a  freight 
train  carrying  passengers  slows 
down  as  though  to  stop  at  a  station 
where  it  Is  requjred  to  stop  to  per- 
mit a  i>assenger  to  alight,  and  the 
passenger  leaves  the  caboose  and 
proceeds  to  the  steps  preparatory  to 
alighting,  and  on  discovering  that 
the  train  will  not  stop  attempts  to 
alight  and  la  Injured,  If  as  matter  of 
law  be,  In  acting  as  he  does,  is  not 
guilty  of  contributory  negligence,  the 
failure  to  stop  the  train  at  the  station 
Is  the  proximate  cause  of  the  In- 
Jury,  the  act  of  the  passenKer  In 
alighting  being  only  an  Incidental 
cause  contributing  to  the  injury  In- 
duced by  the  carrier's  negligent  fail- 
ure to  stop.  Kansas  Clfy  Southern 
R.  Co.  V.  Worthlngton,  101  Ark.  128, 
141  SW  1173. 

[bl     If  tbm  aooldnt  aaA  oonse- 

Soant  li^ury  an  racli  mm  nlglit  lutT* 
••B  Miac^fttM.  <1)  In  the  exercise 
of  the  high  degree  of  care  and  fore- 
sight required  of  the  carrier  as  a 
conseQuence  of  negligence,  the  car- 
rier Is  liable  therefor.  Chicago,  etc., 
R.  Co.  V.  Grimm,  25  Ind.  A.  494,  57 
NB  640  (holding  that  the  negligence 
In  operating  a  train  with  the  locomo- 
tive In  Its  rear  was  the  proximate 
cause  of  Injuries  sustained  oy  a  pas- 
senger who  was  thrown  against  an 
object  In  the  car  when  the  train  col- 
lided with  a  horse  on  the  track,  since 
the  consequences  of  sb  running  were 
not  so  unnatural  or  unusual  that 
they  could  not  have  been  foreseen); 
Davis  v.  Chicago,  etc.,  R.  Co.,  93 
Wis.  470,  67  NW  16,  1132,  57  AmSR 
935.  S3  LRA  864.  (2)  It  Is  not  nec- 
essary that  the  exact  Injuries  re- 
ceived should  have  been  foreseen  as 
a  probable  result  of  the  negligent 
act  of  the  carrier's  servant,  but  only 
that  a  reasonably  prudent  man  In 
view  of  all  the  facts  would  have  an- 
ticipated some  like  Injury.  Vlcks- 
burg,  etc.,  R.  Co.  v.  Jackson.  (Tex. 
Civ.  A.)  133  SW  926.  (3>  Defining 
the  term  "proximate  cause"  as  that 
which  naturally  and  probably  caused 
the  Injury,  that  is,  the  cause  which 
leads  up  to  or  might  naturally  be 
expected  to  produce  the  result,  Is 
too  restricted,  for  whether  it  might 
naturally  be  expected  to  produce  the 
result  or  not,  if  it  was  the  cause 
which  did  produce  It,  It  was  the 
proximate  cause.  Cleveland,  etc.. 
Tract  Co.  v.  Ward.  27  Oh.  Cir.  Ct. 
761. 

[cl  ^mrlag  an  Injured  pMsenger 
on  th*  traok  exposed  to  great  and 
known  peril,  and  Incapable  of  car- 
ing for  himself.  Is  the  proximate 
cause  of  his  injury  or  death  by  being 
run  over  by  a  train.  Southern  It. 
Co,  V.  Webb,  11«  Ga.  162,  42  SE  S95, 
59  LRA  109-  Cincinnati,  etc..  R.  Co. 
V.  Cooper,  120  Ind.  469,  22  NE  S40, 
18  AmSR  3S4,  6  LRA  241. 

[d]  VagUffUt  dlrsotloB  to  pasisn- 

r^Where  a  passenger  is  Induced 
leave  the  train  by  the  negligent 
direction  of  the  carrier,  and  he  ob- 
serves ordinary  care  In  attempting 
to  regain  It,  the  carrier  is  liable  for 
an  Injury  received  by  the  passenger, 
regardless  of  what  other  negligent 
cause  cooperated  In  producing  the 
Injury.  T.aub  v.  Chicago,  etc.,  R. 
Co.,  118  Mo.  A.  488.  94  SW  550. 

te]  Overorowaiiis'. — (1)  The  neg- 
ligence of  a  carrier  In  permitting  Its 
car  to  be  overcrowded  Is  the  proxi- 
mate cause  of  injury  to  a  passenger 
who  Is  pushed  oft  the  car  by  another 


f assenger  who  la  pushing  his  way 
hrough  the  crowd  to  get  Into  a  po- 
sition to  alight.  Knalsch  v.  Jollne. 
nS  App.  Dlv.  864,  123  MYS  412 
[dist  McVay  V.  Brooklyn,  etc.,  R. 
Co..  113  App.  Dlv.  724.  99  NYS  266]. 
(2)  The  negligence  of  a  carrier  In 
overcrowding  fts  cars,  compelling  a 

Jassenger  to  ride  on  the  platform, 
rom  which  he  Is  pushed  by  the  jost- 
ling of  other  passengers.  Is  a  prox- 
imate cause,  the  casualty  being  one 
which  the  carrier  might  reasonably 
have  foreseen,  although  It  could  not 
have  foreseen  the  particular  circum- 
stances. Internatfonal,  etc.,  R.  Co. 
V.  Williams,  20  Tex.  Civ.  A.  687.  60 
SW  732.     (3)  Where  a  trolley  car 

fassenger  standing  on  a  step  within 
he  vestibule  is  forced  outward  so  as 
to  collide  with  a  trolley  pole  at  the 
side  of  the  track  In  consequence  of 
the  swaying  of  the  crowd  In  the 
vestibule  ana  by  the  swinging  motion 
of  the  car,  and  the  conductor  negli- 
gently falls  to  exercise  care  for  the 
safety  of  the  passenger,  the  act  of 
the  passengers  In  the  vestibule  in 
pushing  the  passenger  outward  be- 

?-ond  the  side  of  the  car  Is  not  an 
ndependent  agency,  but  the  proxi- 
mate cause  of  the  accident  Is  the 
negligence  of  the  conductor.  Tolle- 
man  v.  Sheboygan  Light,  etc..  Co., 
14S  Wis.  197,  131  NW  406.  (4)  Neg- 
ligence of  an  elevator  operator  In 
allowing  overcrowding  which  caused 
the  fall  of  the  elevator  is  the  prox- 
imate cause  of  Injury  to  a  passen- 
ger therein,  resulting  from  acts  of 
her  fellow  passengers  In  attempting 
to  escape.  Champagne  v.  Hambur- 
ger, 169  Cal.  663,  147  P  964. 

[f]  Explosion  or  flr*  oaniinif 
pulo. — Where  the  negligence  of  a 
carrier  produces  a  flash  of  fire  fol- 
lowed by  smoke  In  the  car,  causing 
a  panic  among  the  passengers, 
whereby  a  passenger  Is  Injured,  that 
negligence  Is  the  proximate  cause  of 
the  Injury,  provided  the  conduct  of 
the  passengers  Is  such  as  might  rea- 
Bonaoly  be  expected  under  similar 
circumstances.  Louisville.  etc.. 
Tract.  Co.  v.  Worrell.  44  Ind.  A.  480, 
86  NE  78:  Davis  v.  Paducah  R.,  etc., 
Co..  113  Ky.  267,  68  SW  140,  24  KyL 
135;  Steverman  v.  Boston  El.  R.  Co., 
205  Mass.  508.  91  NB  919  (holding 
that,  where  an  explosion  occurred  In 
the  heating  apparatus  In  an  electric 
car,  accompanied  by  an  outburst  of 
flame  which  set  Are  to  the  dress  of 
a  female  passenger,  personal  Injuria 
received  by  such  passenger  while  at- 
tempting in  her  fright  to  escape  the 
danger  must  be  treated  In  assessing 
damages  as  the  direct  result  of  the 
accident,  although  she  was  not  In  fact 
Injured  by  the  flre);  Agnew  v.  Met- 
ropolitan St.  R.  Co..  178  Mo.  A.  119. 

165  SW  1110;  Logan  v.  United  R.  Co.. 

166  Mo.  A.  490,  148  SW  444  (holding 
that,  where  a  motorman  after  an 
explosion  In  the  controller  box  per- 
mits the  car  to  run  for  several  blocks 
after  the  explosion,  and  flames  be- 

Stn,  there  la  a  causal  connection 
etween  the  panic  among  the  passen- 
gers by  which  a  passenger  receives  a 
nervous  shock  and  the  negligence  of 
the  motorman). 

e.  U.  3.— Atchison,  etc„  R.  Co.  v. 
Calhoun.  213  U.  S.  1,  29  SCt  821.  53 
L  ed.  871  [rev  1«  Okl.  76,  89  P  207J: 
Winfrey  v.  Missouri,  etc..  R.  Co..  194 
Fed.  808,  114  CCA  218;  Minneapolis 
St,  R.  Co.  V.  Odegaard,  182  Fed.  56, 
104  CCA  498:  Gwyn  v.  Clncinna.tl. 
etc.,  R.  Co.,  166  Fed.  88,  83  CCA  648. 

Ala. — Seaboard  Air  Line  R.  Co.  v. 
Standlfer,  190  Ala.  260.  87  S  391; 
McEU'ane  v.  Central  of  Georgia  R. 
Co..  170  Ala.  625.  64  8  489,  U  LRANS 
716. 

Arte. — St.  Louts  Southwestern  R. 
Co.  v.  Harrison,  121  Ark.  404,  ISl 
SW  2S8. 

Cal. — ^Kauffman  v.  Machln  Shirt 
Co.,  167  Cal.  606,  140  P  16;  Cary  v. 


Los  Angeles  R.  Co.,  167  Cal.  699. 
108  P  682,  27  LRANS  784,  21  Ann 
Cas  1329  and  note. 

Colo. — Snyder  v.  Colorado  Springs, 
etc.,  R.  Co..  36  Colo.  288,  86  P  686.  118 
AmSR  110.  8  LRANS  781;  Denver, 
etc.,  R.  Co.  V.  Pilgrim,  9  Colo.  A. 
86,  47  P  657. 

Fla. — Florida  East  Coast  R.  Co.  v. 
Wade.  63  Fla,  ^20,  43  S  776. 

Ga. — Burnett  v.  Rome  R.,  etc,  Co.. 
7  Ga.  A.  323.  86  SE  808. 

111. — Schlauder  v.  Chicago,  etc. 
Tract.  Co.,  253  HI.  164.  97  NB  233 
[rev  160  111.  A.  S09];  South  Chicago 
City  R.  Co.  V.  Dufresne,  200  111.  466, 
66  NE  1076  [aff  102  III.  A.  493]: 
North  Chicago  St.  R.  Co.  v.  (VDonseil 
116  III.  A.  110. 

Ky. — C^esapecdce,  etc.,  R.  Co,  v. 
Whitaker,  16B  Ky.  590,  177  SW  442; 
Illinois  Cent.  R.  Co.  v.  Ounterman, 
136  Ky.  438,  122  SW  614;  Berry  v. 
Louisville,  etc.  R.  Co..  109  Ky.  727, 
60  SW  699,  22  KyL  1410. 

La. — Cronan  v.  Crescent  City  R. 
Co.,  49  La.  Ann.  66,  21  S  183;  De 
Mahy  V.  Morgan's  Louisiana,  etc.,  R., 
etc.,  Co.,  45  La.  Ann.  1329,  14  8  81. 

Md, — Cumberland,  etc..  Electric  R. 
Co.  V.  Thompson,  102  Md.  193.  62  A 
243. 

Mass. — Gibson  v.  International 
Trust  Co.,  186  Mass.  464,  72  NE  70. 

Mich. — ^Vandercook  v.  Detroit,  etc., 
R.  Co..  125  Mich.  469,  84  NW  618. 

Miss. — Royston  v.  Illinois  Cent.  R. 
Co.,  67  Hiss.  376.  7  S  320. 

Mo. — Sweany  v.  Missouri,  etc.,  R. 
Co..  167  Mo.  A.  187.  151  SW  198;  Pry 
V.  St.  Louis  Transit  Co.,  Ill  Mo.  A. 
324,  85  SW  960. 

N.  J. — Robertson  v.  West  Jersey, 
etc.  R.  Co..  79  N.  J.  L.  186.  74  A  200: 
Flynn  v.  Consolidated  Tract.  Co..  87 
N.  J.  L.  546.  62  A  389. 

N.  Y. — Panlzzi  v.  New  York,  etc.. 
R,  Co.,  118  App.  Dlv.  440,  99  NYS 
281;  Roedecker  v.  Metropolitan  St. 
R.  Co.,  87  App.  Dlv.  227,  84  NYS  300: 
MalUefert  v.  Interborough  Rapid 
Transit  Co.,  60  Misc.  160,  98  NYS 
207;  Goldberg  v.  Interurban  St.  R. 
Co.,  90  NYS  847. 

Okl. — Stephens  v.  Oklahoma  City 
R.  Co..  28  Okl.  340,  114  P  611,  S3  LRA 
NS  1007. 

Or. — Benvie  v.  Portland  R.,  etc 
Co..  79  Or.  6S9,  168  P  288. 

Pa. — Kurfes*  v.   Ibrris.  19B  Pa. 

386,  46  A  2. 

Tex. — Southern  Kansas  R.  Co.  v. 
Emmett,  (Civ.  A.)  139  SW  44;  Mis- 
souri, etc.,  R.  Co.  v.  Smith,  (Civ.  A.) 
133  SW  696;  San  Antonio,  etc..  R.  Co. 
V.  Trlgo,  (Civ.  A.)  101  SW  264;  (Thl- 
cago,  etc.,  R.  Co.  v.  Gragg,  38  Tex. 
Civ.  A.  102,  81  SW  93:  St.  Louis,  etc, 
R.  Co.  V.  Caseday,  (Civ.  A.)  40  SW 
198;  Sickles  v.  Missouri,  etc.,  R,  Co., 
13  Tex.  Civ.  A.  484,  35  SW  493. 

Va. — Virginia  R..  etc.,  Co.  v.  God- 
sey,  117  Va.  167.  83  SE  1072. 

wis. — Hempton  v.  Green  Bay,  etc, 
R.  Co.,  162  Wis.  62.  155  NW  927; 
Kline  V.  Milwaukee  Electric  R..  etc., 
Co.,  148  Wis.  134,  131  NW  427,  Ann 
Casl912C  276  and  note;  Davis  v.  Chi- 
cago, etc.,  R.  Co.,  93  Wis.  470,  67 
NW  18,  liS2,  57  AmSR  935,  33  LRA 
664. 

"The  severe  rule  of  care  and  dili- 
gence which  the  law  Imposes  upon 
carriers  of  passengers  does  not  ex- 
tend  BO  far  as  to  make  one  liable 
for  an  injury  to  a  passenger  from 
an  accident  which  is  not  the  reason- 
able, natural,  and  probable  result  of 
the  situation,  and  which  could  not 
have  been  foreseen  by  the  carrier  In 
the  exercise  of  that  degree  of  care 
which  the  law  demanda  of  htm>" 
Stephens  v.  Oklahoma  City  R.  Co.. 
28  OkL  840.  847,  114  P  811.  II  LRA 
NS  1007  and  note.  To  same  effect 
Florida  East  Coast  R.  Co.  v.  Wadcw 
53  Fla.  820,  43  B  775. 

[a]  A  rnuA  n41  (i)  on  street 
cars  does  not  necessarily  prevent 
passengers  from  alighting  from  the 
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sonable  c^portnnity  to  alight,  but  is  carried  past 
his  destination  or  the  proper  place  for  alighting, 
the  carrier  will  not  be  liable  for  injury  suffCTed  by 
the  passenger  after  alighting  without  injury,  if 
the  subsequent  injury  is  not  such  as  could  have 
been  anticipated  as  the  result  of  being  carried 
beyond  the  place  for  alightii^,  and  is  not  in  itself 
due  to  any  fault  of  the  carrier/  althov^h,  if  the 
place  or  circumstances  are  not  proper  for  tiie  alight- 
ii^  of  the  passenger,  the  carrier  will  be  liable  for 
injuries  naturally  resulting  from  his  getting  off 
there.* 

Negligence  need  not  be  sole  cause.    It  is  not 


necessary,  however,  that  the  negligence  of  the  car- 
rier shaU  be  the  sole  cause  of  the  resulting  injury; 
even  though  there  is  an  accompanying  cause  not 
ehai^feable  to  the  carrier,  yet  if  the  carrier's  negli- 
gence contributes  to  the  injury  it  is  liable  therefor." 
Therefore  it  is  immaterial  that  in  connection  with 
the  accident  causing  injury  to  the  passenger  there 
is  negligence  or  wronjj^al  act  of  a  third  person, 
such  BSythe  n^ligehce  of  those  managing  a  train, 
ear,  or  vehicle  with  which  the  train  or  car  in  which 
the  passenger  is  riding  collides,  or  the  like;  it  is 
enough  that  the  negligence  of  the  carrier  contributes 
in  some  way  or  ooncurs  with  the  n^Iigenco  of  third 


side  of  tbe  car  on  which  It  la  placed. 
It  1«  a  mere  warning  agralnst  such 
an  act,  and  Its  absence  Is  not  the 
proximate  cause  of  Injury  to  a  per- 
son allehtlng  from  a  movlngr  car  In 
front  of  a  car  solnar  in  the  opposite 
direction.  North  Cfilcaso  St  R.  Co. 
V.  Canfleld,  118  111.  aTTsS.  (2)  The 
absence  of  a  railing  or  fuard  across 
th«  end  of  an  elevated  platform  can- 
not be  considered  a  proximate  cause 
of  the  accident,  where  a  person  at- 
tempts to  board  a  car  on  an  elevated 
road  at  a  station  after  the  gate  has 
been  closed  and  tbe  car  is  moving, 
and  after  being  carried  beyond  the 
station  platform  falls  and  la  killed. 
Lauterer  v.  Manhattan  R.  Co.,  128 
Fed.  640.  68  CCA  88. 

[b]  mMomdnet  of  lOdtd  person. — 
A  camler  Is  not  liable  for  injuries 
to  a  passenger  arising  from  the  mis- 
conduct of  third  persons  unless  the 
wrongful  conduct  Is  actually  fore- 
seen In  time  to  prevent  the  injury  or 
is  of  such  nature  and  la  perpetrated 
under  such  circumstances  that  it 
might  have  been<  anticipated.  Nash- 
ville, etc.,  R.  Co.  V.  Croaby,  ISS  Ala. 
287,  62  B  889. 

[c]  ValigMsd  waltlxiir  room^An 
assault  by  a  negro  on  a  fmiale  pas- 
senger in  an  unligbted  waiting  room 
after  dark  Is  not  such  a  proximate 
consequence  of  the  carriers  failure 
to  light  the  room  as  to  charge  it 
with  navlng  foreseen  the  danger  and 
render  it  liable  therefor.  Prokop  v. 
Gulf,  etc^  R.  Co..  84  Tex.  Civ.  A. 
E20.  79  8W  101. 

[d]  Ovszarowdlsff^Whlle  the 
violation  of  Civ.  Code  SS  2102,  2184. 
2186,  providing  that  a  carrier  of  pas- 
sengers must  not  overcrowd  or  over- 
load its  vehicle,  must  provide  a  suf- 
ficient number  of  vehicles  to  accom- 
modate all  passen^rers  who  can 
reasonably  be  expected  to  require 
carriage  at  the  time,  and  must  pro- 
vide every  passenger  with  a  seat, 
will  establish  negligence,  it  will  not 
authorize  recovery  for  Injury  to  a 
passenger  while  alighting  from  being 
thrown  by  the  starting  of  the  car, 
on  the  unauthorised  signal  of  another 
passenger,  where  this  Is  not  shown 
to  have  any  direct  and  causal  con- 
nection with  the  injury,  Cary  v.  Los 
Angeles  R.  Co.,  157  Cal.  699.  108  P 
682.  72  LRANS  764.  21  AnnCas  1329. 

[e]  Pormation  of  train. — The  fact 
that  a  train  was  Improperly  made  up 
does  not  Justify  a  recovery  by  a  pas- 
senger thereon  for  injuries  received 
In  a  .derailment  which  resulted 
wholly  from  a  totally  Independent 
oause.  Denver,  etc..  R.  Co.  v.  Pil- 
grim, 9  Colo.  A.  86.  47  P  657. 

[f]  Ohlld  on  platform. — The  act 
of  the  conductor  in  calling  the  pas- 
sengw,  a  boy  ten  years  old.  to  the 
platform  as  the  car  neared  his  des- 
tination was  not  nesllgence  rendering 
the  carrier  liable  for  injury  to  the 
boy  caused  by  his  Jumping  from  the 
car  as  the  conductor  at  the  proper 
time  and  place  gave  the  signal  for 
stopping,  although  the  rules  of  the 
carrier  prohibited  children  from 
standing  on  the  platform.  Cronan  v. 
Crescent  City  R.  Co.,  49  La.  Ann.  66, 
21  S  16^. 

T.  Ark. — Jewell  v,  St.  Louis,  etc, 
R.  Co..  82  Ark.  598,  102  SW  870. 

Cal. — Benson  v.  Central  Pac.  R. 
Co.,  98  Cal.  46,  32  P  809,  33  P  206. 

Oa. — ^Bailey   v.   Georgia,   etc.,  R. 


Co..  144  Qa.  189,  86  SE  826;  Savan- 
na, etc.,  R.  Co.  V.  Wall.  96  Ga.  828, 
23  SB  197. 

Ind. — Dresslar  v.  Cltlsens'  St.  R. 
Co..  19  Ind.  A.  281,  47  NE  661; 
Louisville,  etc.,  R.  Co.  Holsapple. 
12  Ind.  A.  801,  88  NB  1107. 

Kan. — Chicago,  etc.,  R.  Co.  v.  Bell, 
1  Kan.  A.  7l7Tl  P  209. 

Me. — Conway  v.  Lewlston,  etc., 
Horse  R.  Co.r90  Me.  199,  88  A  110. 

Mas8.~'Whlte  v.  West  End  St  R. 
Co.,  166  Uaas.  622,  48  NO  298. 

Mich. — Lewis  V.  Flint,  etc.,  R.  Ca. 
64  Mich.  65,  19  NW  744,  62  AmR 
790. 

Hiss. — Natches,  etc.,  R.  Co.  v. 
Lambert,  99  Miss.  310,  64  S  836,  87 
LRANS  264  and  note. 

Mo. — Haley  v.  St.  Louis  Transit 
Co..  179  Mo.  SO,  77  SW  731,  «4  LRA 
295;  Sira  v.  Wabash  R.  Co.,  116  Mo. 
127,  21  SW  906.  37  AmSR  886;  Henry 
V.  St.  Louis,  etc.,  R.  Co.,  76  Mo.  288, 
48  AmR  762. 

N.  T.— Minor  V.  Lehigh  Valley  R. 
Co.,  21  App.  DIv.  807,  47  NYS  807. 

Pa. — South  Side  Pass.  R,  Co.  v. 
Trich.  117  Pa.  890,  11  A  627.  2  Am 
SR  672.  But  see  Relmard  v.  Blooms- 
burg,  etc.,  R.  Co.,  228  Pa.  384,  77  A 
660  (holding  that,  where  a  carrier 
negligently  carried  a  female  passen- 
ger beyond  her  station  and  compelled 
her  to  alight  at  the  next  station  in 
a  dark  night  and  drizzling  rain  with 
two  children  and  a  large  basket,  and 
she  could  not  reach  the  highway 
leading  back  to  her  destination  be- 
cause of  the  mud  and  walked  along 
the  tracks  pointed  out  to  her  as  the 
best  way  to  go  and  fell  and  was 
Injured,  the  carrier  was  liable  for 
the  injuries  sustained,  as  It  ought 
reasonably  to  have  anticipated  that 
she  would  walk  back  on  the  track, 
so  that  its  negligence  was  the  proxi- 
mate cause  of  the  Injury). 

Tex.- — International,  etc.,  R,  Co,  v. 
Folllard,  66  Tex.  603,  1  SW  624,  69 
AmR  632;  Texas,  etc.,  R.  Co.  v.  Beck- 
worth,  11  Tex.  Civ,  A.  163,  32  SW 
347;  Texas,  etc.,  R.  Co.  v.  Woods,  8 
Tex.  Civ.  A.  462,  28  SW  416. 

Va. — Jammlson  v.  Cheaapmke,  Ate, 
R.  Co.,  92  Va.  887,  23  SE  758,  »  Am 
SR  813. 

Eng. — Hobbs  v.  London,  etc.,  R. 
Co.,  L.  R.  10  Q.  B.  111.  6  ERG  381. 

[a]  An  InJtiiT  reoeived  by  apedes- 
tadaa  by  sUpptag  on  aa  lay  sUCswalk 

Is  not  a  circumstance  which  a  street 
railway  company  should  foresee 
would  he  the  probable  consequence 
of  Us  negligence  In.  carrying  such 
person  who  is  a  passenger  beyond 
the  street  at  which  she  desires  to 
alight  from  th©  car,'  Haley  v.  St. 
Louis  Transit  Co.,  179  Mo.  30,  77  SW 
731,  64  LRA  295. 

[b]  Hot  wanton  wrong. — The  act 
of  a  street  railway  company  In  fail- 
ing to  stop  the  car  In  obedience  to 
a  passenger's  signal  at  the  crossing 
nearest  to  her  residence,  in  conse- 
quence of  which  she  Is  carried  to  the 
next  crossing,  cannot  be  said  to  con- 
stitute a  wanton  wrong,  so  as  to 
make  such  act  the  proximate  cause 
of  an  Injury  to  such  passenger  re- 
ceived by  slipping  on  the  sidewalk 
while  she  Is  walking  back  to  her 
home.  Haley  v.  St.  Louis  Transit 
Co.,  179  Mo.  30.  77  SW  781,  64  LRA 
896. 

B.  111. — Chicago  Terminal  Trans- 
fer Co.  V.  Schmdllng,  197  111,  619,  64 


NE  714  [aif  99  111.  A.  677]. 

Ind. — ^Indianapolis,  etc.,  R.  Co.  v. 
Barnes,  86  Ind.  A.  486,  74  NE  683; 
Cincinnati,  etc..  R.  Co.  v.  Worthing- 
ton,  30  Ind.  A,  668,  66  NB  667,  66  NE 
478,  96  AmSR  355. 

Mo. — Cossitt  V.  St.  Louis,  etc.,  R. 
Co.,  224  Mo.  97,  123  SW  669;  Orlfflth 
V.  Missouri  Pac.  R.  Co.,  98  Ho.  168, 

II  SW  669;  Evans  v.  St.  Louis,  etc., 
R.  Co.,  11  Mo.  A.  462. 

Tex. — St.  lioula  Southwestern  R. 
Co.  V,  Mlsalldlne,  (Civ.  A)  157  SW 
246. 

Man, — Guay  v.  Canadian  Northern 
R.  Co..  15  Man.  276. 

[a]     VaUnre  to   provlds  ptopsr 

puee  for  allghthv.<— The  &ct  that 
a  passenger  while  standing  on  the 
space  between  two  tracks  provided 
by  a  carrier  as  the  place  for  passen- 

f:era  to  leave  the  train  Is  struck  and 
njured  by  a  train  on  the  other  track 
belonging  to  another  carrier  does 
not  relieve  the  first  carrier  from  li- 
ability, the  failure  to  provide  a 
proper  place  for  alighting  being  a 
proximate  cause  of  the  accident. 
Chicago  Terminal  Transfer  R.  Co.  v. 
Schmelllng.  197  III.  619,  64  NE  714 
[art  99  111,  A.  677]. 

9.  Ala, — Irwln  v.  Louisville,  etc., 
R  Co.,  161  Ala.  4S9.  60  S  62,  136  Am 
SR  153.  18  AnnCas  772. 

Ga. — Georgia  R.,  etc,  Co.  v.  Mc- 
Allister, 12f  Ga.  447.  64  SE  957,  7 
LRANS  1177. 

111. — Ward  V.  Chicago  City  R.  Co., 
237  111.  633.  86  NE  1111;  Johnson  v. 
Coey.  237  111.  88.  86  NE  678,  21  LRA 
NS  81. 

Ky. — Bowling  Green  R-  Co.  v, 
Lewis,  167  Ky.  676,  163  SW  759; 
Louisville,  etc..  Mall  Co.  v.  Barnes, 
117  Ky.  860.  79  SW  261,  26  KyL  2036. 

III  AmSR  273.  64  LRA  674;  Louis- 
ville, etc..  R.  Co.  V.  Fox.  11  Bush  496. 

Mo. — Ephland  v.  Missouri  Pac.  R. 
Co.,  57  Mo.  A.  147. 

N.  T. — Sheridan  v.  Brooklyn  City, 
etc.,  R,  Co.,  36  N.  T.  39,  1  Transcr. 
A.  49,  34  HowPr  217,  93  AmD  490; 
McCabe  v.  Manhattan  R  Co.,  8  Stlv. 
Sup.  824.  6  NTS  418, 

Tex- — Bonner  v.  Wingate,  78  Tex. 
333.  14  SW  790;  Baker  v.  Texas,  etc.. 
R.  Co.,  (Civ.  A.)  158  SW  263;  Mis- 
souri, etc.,  R.  Co.  v.  Harrison,  56  Tex. 
Civ.  A.  17.  120  SW  254:  St.  Louis 
Southwestern  R.  Co.  v.  Wallace,  32 
Tex.  Civ,  A.  312.  74  SW  681. 

Wash. — Hendrlckson  v.  Grays  Har- 
bor R.  etc.  Co.,  88  Wash.  145.  162  P 
992;  Rico  v.  Puget  Sound  Tract.,  etc, 
Co.,  80  Wash.  47.  141  P  191. 

[a]  Aooiaent  prianary  cause. — 
Where  the  primary  cause  of  an  In- 
Jury  to  a  street  car  passenger  is 

Siure  accident  without  fault  of  the 
nJured  party,  but  defendant's  neg- 
ligent act  is  a  coSperating  or  cul- 
minating cause,  or  the  accident  would 
not  have  resulted  except  for  such 
act,  such  negligence  is  the  proximate 
cause  for  which  defendant  is  liable. 
Rice  T.  Puget  Sound  Tract.,  etc..  Co., 
80  Wash.  47.  141  P  191. 

[b]  Avtotnoblle  aoddant. — Although 
a  collision  between  an  aa'tomoblle 
carrjrlng  passengers  and  a  street  car. 
resulting  in  Injury  to  a  passenger 
in  the  automobile,  occurred  by  reason 
of  the  breaking  of  a  brakerod  on 
the  automobile  owing  to  a  latent  de- 
fect in  such  rod,  the  driver  of  the 
automobile  waa  liable,  where  the  ac- 
cident would  not  (^^^^^Q'ljl^ 
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persons  in  eansing  the  aeoident  emnplained  o£.^ 
In  snch  oases  the  eaxrier  and  the  third  person 
whose  negligence  has  concurred  witli  that  of  the 
carrier  in  causing  the  injury  are  jointly  or  sepa- 
rately liable  therefor." 

1393]  K.  Damaces— 1.  In  GwieraL"  Follow- 
ing the  general  rule  of  damages,  a  passenger  who 
has  sustained  injui^  through  the  carrier's  n^li- 
genee  or  breach  of  duty  is  entitled  to  eompMisaition 
for  both  the  direct  and  the  consequential  results  of 


the  act  or  onuasion  eomplfuned  of,  the  eonwqaential 
damages  beii%  limited  to  those  which  are  the  proxi- 
mate results  of  tiie  wrong  done;*'  and  not  including 
those  which  are  too  renwte,  as  not  beii^  the  legal 
or  natural  result  of  the  n^ligenee  or  wrong." 
Where  a  passenger  has  received  perstmal  injuria 
fay  reason  of  the  carrier's  negtig^ce,  he  is,  as  a 
general  rule,  entitled  to  full  compensation  for  all 
damages  past,  present,  and  junapective,  inelnding 
the  pecuniary  loss,  physical  and  mwtal  suffering, 


he  had  had  his  machine  under  con- 
trol as  he  waa  approaching  the  car. 
Johnson  V.  Coey,  237  III.  88,  S6  HE 
678,  21  LRANS  81. 

10.  U.  S. — Waahlnpton,  etc..  R.  Co. 
V.  Hickey,  166  U.  S.  621,  17  SCt  661. 
41  L.  eh.  1101:  Pittsburgh  R.  Co. 
V.  Glvens,  211  Fed.  885,  128  CCA 
263  (collision  between  street  car  and 
automobile). 

Ark. — St.  Ia)u1s,  etc..  R.  Co.  v, 
Shaw,  94  Ark.  15.  125  SW  654.  140 
AmSR  98. 

Cal. — Bond  V.  San  Francisco  United 
R.  Co.,  24  Cal.  A.  167.  140  P  982. 

111. — Chicago  City  R.  Co.  v.  Shaw. 
220  111.  532.  77  NE  139;  Elgin,  etc.. 
Tract.  Co.  v.  Wilson.  217  111.  47,  75 
NB  486  [aff  120  111.  A.  3711: 
Chicago,  etc.,  R.  Co.  v.  McDonnell, 
91  111.  A.  488  faff  194  111.  82.  62  i^E 
308];  West  Chicago  St.  R.  Co.  v. 
Tuerk,  90  III.  A.  105  [aff  193  111.  885, 
61  NE  1087];  Union  R.,  etc.,  Co.  v. 
Shacklett.  19  111.  A.  146  [aff  IIB  111. 
232,  10  NE  8961. 

Ind. — Louisville,  etc.,  R.  Co.  v. 
Lucas,  119  Ind.  583,  £1  NE  968,  6 
LRA  193  and  note. 

Kan. — Chicago,  etc,  R.  Co.  v.  Ran- 
som, 56  Kan.  559,  44  P  6. 

Mass. — Anderson  v.  Old  Colony  St. 
R.  Co.,  214  Mass.  606.  101  NE  1072: 
Eaton  V.  Boston,  etc..  R.  Co.,  11 
Allen  500.  87  AmD  730. 

Mich. — Thurston  v.  Detroit  United 
R  Co..  137  Mich.  231,  100  NW  395. 

Mo. — O'Gara  v.  St.  Louts  Transit 
Co.,  204  Mo.  724.  103  8W  54.  12 
LRANS  840  and  note,  11  AnnCas 
850;  Newcomb  v.  New  York  Cent., 
etc.,  R.  Co.,  169  Mo.  409,  69  SW 
348;  Olsen  v.  Cltlxens'  R.  Co.,  1B2  Mo. 
426.  64  SW  470. 

Nebr. — Bevard  v.  Lincoln  Tract. 
Co.,  74  Nebr.  802,  105  NW  635,  3 
LRANS  318;  St.  Joseph,  etc.,  R.  Co. 
V.  Hedge,  44  Nebr.  448,  62  NW  887. 

N.  J. — Stevens  v.  New  Jersey,  etc., 
R.  Co.,  74   N.  J.   L.  237,   66  A  874. 

N.  Y. — Spooner  v.  Brooklyn  City 
B.  Co.,  54  N.  Y.  230,  13  AmR  670; 
Card  V.  New  York,  etc.,  R.  Co.,  50 
Barb.  39. 

Pa. — Lockhart  v.  Llchtenthaler.  46 
Pa.  161. 

Tex. — Missouri.  MC.  R.  Co.  v. 
Wolf,  40  Tex.  Civ.  A.  381.  89  SW 
778;  Gulf,  etc..  R.  Co.  v.  Holt,  30 
Tex.  Civ.  A.  380,  70  SW  691. 

Wash. — Croft  v.  Northwestern  SS. 
Co..  20  Wash.  175,  66  F  42;  Sears  v. 
Seattle  Cons.  St.  R.  Co.,  6  Wash. 
227,  83  P  889,  1081. 

W.  Va. — Brogan  v.  Union  Tract. 
Co.,  86  SE  753. 

fa]  Thw  (1)  where  a  horae  oar 
ver  was  negligent  In  attempting 
to  cross  a  steam  railroad  In  front 
of  an  approaching  train,  which  act 
resulted  In  Injury  to  a  passenger  who 
Jumped  from  the  car  in  a  reason- 
able effort  to  avoid  Injury  from  the 
expected  coUtslon,  the  fact  that  the 
negligence  of  the  gateman  in  lower- 
ing the  gate  between  the  horses  and 
the  car  united  in  producing  the  re- 
sult does  not  absolve  the  carrier 
from  liability.  Washington,  etc..  R. 
Co.  V.  Hickey,  166  U.  S.  621.  17  SCt 
861,  41  L.  ed.  1101.  (2)  The  negli- 
gence in  starting  up  a  street  car 
while  one  was  boarding  it,  throwing 
him  on  to  the  ground  where  he 
was    run    over   by   a    truck,    la  a 

firoximate  cause  of  the  Injury,  mak- 
ng  the  street  railway  company  liable, 
notwithstanding  the  concurrent  neg- 
ligence of  the  driver  of  the  truck. 


Fine  V.  Interurban  St.  R,  Co.,  46 
Misc.  587,  91  NYS  43.  (3)  The  fact 
that  the  driver  of  a  team  on  the 
tracks  of  a  street  railroad  may  have 
contributed  to  the  negligence  of  the 
railroad,  which  resulted  In  injury  to 
a  passenger  does  not  relieve  the  rail- 
road from  responsibility.  If  defend- 
ant by  Its  negligence  injured  plain- 
tiff without  contributory  negligence 
on  her  part.  Frank  v.  Metropolitan 
St.  R.  Co.,  91  App.  Div.  486.  86  NYS 
1018.  (4)  Where  a  street  railroad 
company  was  negligent,  and  its  neg- 
ligence contributed  to  the  injury 
or  plaintiff  occurring  from  a  collision 
at  the  Intersection  of  the  street  rail- 
road with  a  steam  railroad,  it  was 
Immaterial  as  affecting  the  liability 
of  the  street  railroad  company  that 
the  steam  railroad  also  contributed 
to  the  injury.  Chicago  City  K.  Co. 
V.  Shaw,  220  111.  532.  77  NE  139; 
Gulf,  etc.,  R.  Co.  V.  Holt,  30  Tex. 
Civ.  A.  330,  70  SW  691.  (5)  A 
street  car  passenger  may  recover  for 
Injuries  occasioned  by  a  collision 
with  a  hook  and  ladder  wagon  caused 
by  a  want  of  a  high  degree  of  care 
by  the  employees  in  charge  of  tTie 
car,  although  negligence  of  the  driver 
of  the  wagon  contributed  to  cause 
the  accident.  Olsen  v.  Citizens'  R. 
Co..  162  Mo.  426.  54  SW  470. 

[d]  If  the  negUgeno*  of  the  car- 
rier does  not  oontzlbnte  to  the  ac- 
cident, although  it  has  been  In  some 
sense  negligent,  the  third  person 
alone  will  be  responsible.  Lockhart 
V.  Llchtenthaler,  46  Pa.  161. 

Oononrrent  nwUgeno*  of  two  car- 
riers renerallysee  supra  S  1384. 

II.  D.  C. — -Washington,  etc.,  R.  Co. 
V.  Hickey,  12  App.  269. 

III.  — West  Chicago  St.  R.  Co.  v. 
Piper,  165  III.  826,  46  NE  186. 

Ind. — Lucas  v.  Pennsylvania  Co., 
120  Ind.  205.  21  NE  972.  16  AmSR 
323 

Ky. — Danville,  etc.,  Turno.  Road 
Co.  V.  Stewart.  2  Mete.  119. 

La. — McDonald  v.  Louisville,  etc., 
R.  Co..  47  La.  Ann.  1440,  17  S  873. 

Mass. — Doherty  v.  Boston,  etc,  St. 
R.  Co.,  207  Mass.  27,  92  NB  1026; 
White  V.  Fitchburg  R,  Co.,  136  Mass. 
321 

Mich.— Cuddy   V.   Horn,   46  Mich. 

S9«.  10  NW  32.  41  AmR  178. 

Mo.— Stoltie  V.  United  R.  Co.,  183 

Mo.  A.  804.  168  SW  1102. 
JolBt  ana  nrnral  UaUUty  of  ear- 

riere  In  case  of  eoUlalon  g— rally 

see  supra  S  1384. 

IS.   OroH  rafarenoeei 

Comparative  negligence  of  parties 
see  Negligence  [29  Cyc  559]. 

Damages  for: 

Breach  of  contract  of  carriage  aee 

supra  SS  1277-1282. 
Wrongful   ejection   see  supra   1 1 
120^1212. 

Grounds  and  subjects  of  compen- 
satory damages  in  general  see 
Damages  [18  Cyc  22  et  seQ]. 

Measure  of  damages  In  general  see 
Damages  [13  Cyc  1361. 

Proximate  and  remote  damages  gen- 
erally see  Damages  [IS  Cyc  26]- 
13.    U.  S. — Denver,  etc.,  R.  Co.  V. 

Roller.  100  Fed.  738.  49  LRA  77. 
Del. — Baldwin  v.  People's  R.  Co.. 

23  Del.    81.   76  A  1088    [aff  23  Del. 

383.  72  A  979]. 

Fla. — Florida  East  Coast  R.  Co.  v. 

Wnde,  53  Fla.  620,  48  S  77B.  _ 
Ill.—Illinoia  CenL  R.  Co.  Kerr, 

125  111.  A.  863. 

Ky. — Louisville   R.    Co.    v.  Prick, 


158  Ky.  450.  166  SW  649;  Louis- 
ville, etc..  R.  Co.  v.  Qaddle.  102 
SW  817,  81  KyL  602. 

Minn. — Ford  v.  Minneapolis  SL  R. 
Co..  98  Minn.  96,  107  NW  817,  8  Ann 
Cas  902:  Smith  v.  St.  Paul,  etc.,  R. 
Co.,  30  Minn.  169,  14  NW  797. 

Oh. — Cleveland,  etc..  Tract.  Co.  v. 
Hamner,  27  Oh.  Clr.  Ct.  880. 

Pa. — Pennsylvania  R.  Co,  v.  Aspell. 
23  Pa.  147.  62  AmD  323. 

Tenn. — Louisville,  etc.,  R,  Co,  v, 
Fleming,  14  Lea  128. 

Tex. — Gulf,  etc..  R.  Co.  v.  Overton. 
101  Tex.  683.  110  SW  736,  19  LRANS 
500  [rev  (Civ.  A.)  107  SW  71]; 
Citizens'  R.  Co.  v.  Farley,  <Clv,  A.) 
136  SW  94;  International,  etc.,  R.  Co. 
V.  Anthony.  24  Tex.  Civ.  A.  9,  67  BW 
897 

[a]  "The  proximate  danuur**  which 
the  person  injured  Is  entitled  to  re- 
cover are  the  ordinary  and  natural 
results  of  the  'negligence'  and  injury, 
and  are  such  as  might  reasonably  be 
expected  would  follow  therefrom." 
Denver,  etc.,  R.  Co.  v,  Roller,  100 
Fed.  738,  749,  49  LRA  77;  Halle  v. 
Texas,  etc..  R,  Co.,  60  Fed.  567.  9 
CCA  134,  23  LRA  774.  To  same 
effect  Louisville,  etc.,  R.  Co.  t. 
Fleming,  14  Lea  (Tenn.)  128. 

Prozlmats  aanas  see  supra  {  1392. 

14.  U.  S.— Halle  v.  Texas,  etc.. 
R.  Co.,  60  Fed.  657,  9  CCA  184,  23 
LRA  774. 

Ga. — Sapplngton  v.  Atlanta,  etc., 
R.  Co.,  127  Ga.  178,  56  SE  311;  Central 
of  Georgia  R,  Co.  v.  Dorsey.  116  Qa. 
719,  42  SE  1024;  Johnson  v.  Seaboard 
Air  Line  R.  Co.,  13  Oa.  A.  298,  79 
SE  91. 

111. — Indianapolis,  etc,  R.  Co.  t. 
Blrney,  71  111.  391. 

Ky. — Baltimore,  etc.,  R.  Co.  v. 
Sheridan,  191  SW  928,  31  KyL  109. 

Nebr. — McClary  v.  Sioux  City,  etc, 
R.  Co.,  3  Nebr.  44,  19  AmR  631. 

Va. — Board  of  Trade  Bldg.  Corp. 
v.  Cralle.  109  Va.  246,  63  SE  995. 
132  AmSR  917,  22  LRANS  297. 

[a]  "Bemot*  damagM  are  such  as 
are  the  result  of  an  accidental  or 
unusual  combination  of  circum- 
stances, which  would  not  be  reason- 
ably anticipated,  and  over  which  the 
negligent  party  had  no  control." 
Halle  v.  Texas,  etc.,  R.  Co.,  «0  Fed. 
557,  569,  9  CCA  134,  23  LRA  774. 
See  also  Damages  [18  Cyc  SB]. 

[b]  mjnrr  uom  aoeUaat  to  txata 


[hi  I 
rtuiaiaff 


MiuUl  ttma^Where  a  train 
was  running  three  quarters  of  an 
hour  behind  the  usual,  ordlnanr,  and 
advertised  time  for  the  running  of 
trains  on  the  road  of  a  carrier,  and 
was  upset  by  a  sudden  gust  of  wind 
which  crossed  the  track,  but  not 
that  portion  of  the  trac^  where  the 
train  would  have  been  If  pn  time, 
and  thereby  a  paseenger  waa  injured, 
the  Injury  complained  of  was  not  the 
natural  result  of  the  train  being  be- 
hind time,  and  the  damaffes  sus- 
tained were  too  remote  to  entitle  a 
recovery  against  the  carrier.  Mc- 
Clary V.  Sioux  City,  etc.,  R.  Co.,  3 
Nebr.  44.  19  AmR  681. 

[c]  Snlolde  of  panaaver  injured 
la  a  oolllelon.^ — Where  a  passenger 
was  Injured  by  a  collision  of  rail- 
road trains,  and,  becoming  thereby 
disordered  in  mind  and  body,  he  com- 
mitted suicide  some  eight  months 
thereafter,  the  negligence  of  the  car- 
rier was  not  the  proximate  cause  of 
the  passenger's  death.  Scheffer  v. 
Washington  City  Midland,  etc..  R. 
Co..  105  U.  S.  249,  26  L.  ed.  1070. 


For  later  eases,  darsloyueats  and  oliaaves  in  the  law  see  cumulative  Annotations,  same  tltle^p«^e_a^  ^^iji^ber. 
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and  any  incurable  hurt,  pjloximately  resulting  fxcm 
the  carrier's  negligence bnt  to  recover  for  future 
consequences  it  must  be  reasonably  certain  that  such 
consequences  will  follow  from  the  injuTT.^^ 

1394]  2.  licenses;  Loss  of  Time."  The  pe- 
cuniary loss  recoverable  by  the  injured  passenger 
includes  reasonable  expenses  for  medicfd  att^d- 
ance  and  nursing,^  and  recovery  may  be  had  for 
such  expenses,  although  the  bills  therefor  have-not 
been  paid,"  but  there  must  be  proof  of  the  amonnt 
contracted  to  be  paid  or  of  the  reasonable  value  of 


such  services;^  and  it  has  been  held  that  there 
can  be  no  recovery  if  the  services  were  rendered 
gratuitously.'^  If  further  oxpenses  for  a  surreal 
operation  or  medical  treatment  -or  attendance  will 
necessarily  be  required  in  the  future,  that  fact  ^so 
m^  be  considered  in  estimating  the  damages." 

Loss  of  time.  Dam^es  for  loss  of  time  during 
which  the  injured  passenger  is  disabled  from  attend- 
ii^  to  his  business  or  profession  may  also  be  recov- 
ered," includii^  damages  for  such  prospective  loss 


Prozlmat«   or  nmot*  oann  see 

supra  5  1392. 

15.  u.  S. — Columbia,  etc..  R.  Co.  v. 
Means,  1S6  Fed.  83.  68  CCA  661: 
Mackoy  v.  Missouri  Fac.  R.  Co.,  18 
Fed.  2S6,  6  McCrary  53S-  The  Ori- 
flamme.  18  F.  Cas  No.  10,572,  3  Sawy. 
S97. 

Cal. — Storrs  v.  Loa  Angelea  Tract. 
Co..  184  Cal. -91,  66  P  72. 

Del. — ^Waller  v.  Wllmlnffton  City 
R.  Co.,  21  Del.  374,  61  A  874;  Mc- 
Allister V.  People's  R.  Co..  20  Del. 
272,  54  A  743- Wallace  v.  WUmins- 
ton,  etc.,  R.  Co..  13  Del.  629,  18 
818. 

111.— Frlnk  v.  Schrpver,  18  111.  416. 

Ind. — Ohio,  etc.,  I*.  Co.  v.  Dicker- 
son,  69  Ind.  317. 

Ky. — Cincinnati,  etc.,  R.  Co.  v. 
Glboney,  1Z4  Ky.  806,  100  SW  216; 
South  Covington,  etc.,  R.  Co.  v.  Core, 
96  SW  562,  29  Kyi,  836:  Lexington 
R.  Co.  V.  Herring,  96  SW  658.  29 
KyL  794;  Louisville  R.  Co.  v.  Blum, 
89  SW  186,  28  KyL  253;  Chesapeake, 
etc.,  R.  Co.  V.  Jordan,  76  SW  145,  26 
KyL  574:  Cltlxens'  Pass.  R.  Co.  v. 
Pank.  7  Ky.  Op.  663. 

La. — Rutherford  v.  Shreveport.  etc., 
R.  Co.,  41  La.  Ann.  793,  6  S  644;  HUl 
T.  New  Orleans,  etc.,  Co.,  11  La.  Ann. 
292. 

Minn. — Olson  v.  Chicago,  etc.,  R. 
Co.,  94  Minn.  241.  102  NW  449. 

Hiss. — Memphis,  etc.,  R.  Co.  v. 
Whitfield.  44  Miss.  466. 

Mo. — ^Whalen  v.  St.  Louis,  etc.,  R. 
Co..  60  Mo.  323;  Costello  v.  St.  Louis 
Transit  Co.,  119  Mo.  A.  291,  96  SW 
425;  McKlnstry  v.  St.  Louis  Transit 
Co.,  108  Mo.  A.  12,  82  SW  1108:  Han»- 
ber^er  v.  Eedalla  Electric  R.,  etc., 
Co..  82  Mo.  A.  666. 

N.  J. — Sparks  v.  Citizens  Coach 
Co.,  6  N.  J.  L.  J.  365. 

N.  T. — Williams  v.  Vanderbllt,  28 
N.  T.  217,  84  AmD  383:  Curtlss  v. 
Rochester,  etc.,  R.  Co.,  20  Barb.  282 
[air  IS  N.  Y.  534,  75  AmD  258  and 
note];  Morse  v.  Auburn,  etc.,  R.  Co., 

10  Barb.  621. 

N.  C. — Ruffin  V.  Atlantic,  etc,  R. 
Co..  142  N.  C.  120.  55  SE  86;  Wallace 
V.  Western  North  Carolina  R.  Co., 
104  N.  C.  442.  10  SE  562. 

Pa. — Smedley  v.  HestonvlUe,  etc.. 
Pass.  R.  Co.,  184  Pa.  620,  39  A  544; 
Pennsylvania,  R.  Co.  v.  Brooks.  57 
Pa.  339,  98  AmD  229;  Laing  V. 
Colder.  8  Pa.  479,  49  AmD  638. 

Porto  Rico. —  Ramirez  v,  American 
R.  Co.,  17  Porto  Rico  440.  442  [clt 
Cyc);  Wood  v.  Valdes,  4  Porto  Rico 
Fed.  165. 

Tex. — International,  etc.  R.  Co.  v. 
Clark,  96  Tex.  349.  72  SW  584  [rev 
"(Civ.  A.)  71  SW  587];  International, 
etc.,  R.  Co.  V.  Irvine.  64  Tex.  529; 
Galveston,  etc.,  R.  Co.   v.  McMoni* 

gal,  <Civ.  A.)  25  SW  341;  Texas,  etc., 
Co.  V.  Pollard.  2  Tex.  A.  Civ.  Cas. 

11  424,  481. 

Wis. — Splrer  v.  Chicago,  etc,  R. 
Co..  29  Wis.  580. 

Eng. — Phillips  V.  London,  etc.,  R. 
Co..  S  Q.  B.  D.  78.  8  ERC  447. 

[a]  "There  Is  no  oonlUot  in  the 
anworltles  upon  the  question  that 
when,  by  the  negligence  of  the  de- 
fendant's acts,  the  plaintiff  receives 
a  bodily  Injury,  he  is  entitled  to  re- 
cover damages,  not  only  for  such  In- 
iuTY,  but  for  all  the  Injurious  results 
which  are  a  reasonable  and  natural 
consequence  thereof,  and  were  act- 
ually and  proximately  occaaioned 
thereby."  Deaver,  etc..  R.  Co.  v. 
Roller,  100  Fed.  738,  748,  49  LRA  77. 


[b]  "The  daoMffMi  .  .  .  ax* 
■tfbMt  are  known  la  law  m  oouvmi- 
■atorjr  OatnagM.  to  compensate  the 
plaintiff  for  what  he  has  suffered. 
Such  damages  may  Include  pay  for 
any  pain  or  suffering,  pay  for  medical 
attendance  and  for  loss  of  time  or 
loss  of  salary.  If  any  has  been  proven 

and  for  loss  of  any  time 
that.  In  the  future,  he  may  have  to 
undergo  because  of  his  Injury." 
Wood  v.  Valdes,  4  Porto  Rico  Fed. 
16S,  167. 

[c]  Hot  UmitcA  to  iBjuUs  affect- 
lag  abllltr  to  Mura  money. — "Com- 
pensatory damages  recoverable  for 
personal  injuries,  are  not  limited  to 
those  injuries  which  impair  or  de- 
.stroy  the  ability  of  the  person  In- 
jured to  earn  money  for  his  own  sup- 
port of  for  the  support  of  his  family, 
but  In  estimating  such  damages,  pafn 
and  suffering,  shattering  of  the  nerv- 
ous system,  permanent  physical  in- 
juries, reducing  one  to  the  condition 
of  a  physical  wreck  and  hopeless  In- 
valid, Incapacitated  to  enjoy  the 
pleasures  of  life,  whether  the  person 
Injured  was  a  wage  earner  or  not, 
are  proper  elements  to  be  considered 
by  the  Jury  in  assessing  damages, 
and  by  the  court  in  entering  Judg- 
ment on  the  verdict."  Illinois  Cent. 
R.  Co.  V.  Robinson.  58  111.  A.  181.  187. 

[dj  Probable  duration  before  enre 
la  efreoted  may  be  oonaUared. — In  es- 
timating the  extent  of  the  compen- 
sation to  be  given  for  a  personal  In- 
Jury  to  a  passenger,  the  Jury  may 
take  Into  consideration  the  length  of 
time  likely  to  occur  before  a  perma- 
nent cure  is  efTected,  Seymour  v. 
Chicago,  etc..  R.  Co.,  21  F.  Cas.  No. 
12,685,  3  Biss.  43. 

[e]  Marring-  of  personal  appear- 
ance (1)  has  been  held  not  to  be  an 
element  of  damages  for  personal  in- 
juries. Lake  St.  El.  R.  Co.  v.  Gorm- 
ley,  108  111.  A.  59.  (2)  But  it  has 
been  held  that  where  a  female  pas- 
senger is  Injured  by  the  negligence 
of  the  carrier,  she  may  recover  dam- 
ages for  the  disflgurement  of  her 
person;  but  In  estimating  the  dam- 
ages her  condition  and  circumstances 
should  be  considered.  The  Ori- 
flamme,  18  F.  Cas.  No.  10,572,  3 
Sawy.  397. 

[f]  Where  the  leader  of  a  theat- 
rloal  troupe  Is  Injured  by  the  wreck 
of  a  train  on  which  the  troupe  is 
traveling,  the  elements  of  his  dam- 
ages are  injury  to  his  person,  medical 
expenses,  maintenance  of  himself  and 
troupe  while  disabled  by  the  accident, 
wages  paid  to  members  of  the  troupe 
during  the  same  time,  and  the  rea- 
sonable value  of  his  own  time  lost. 
Southern  R.  Co.  v.  Myers,  37  Fed. 
149.  32  CCA  19. 

16.  Cordiner  v.  Loa  Angeles  Tract. 
Co..  5  Cal.  A.  400.  91  P  436;  Louis- 
ville Southern  R.  Co.  v.  Minogue,  90 
Ky.  369.  14  SW  857.  29  AmSR  378; 
Olson  V.  Chicago,  etc,  R.  Co.,  94 
Minn.  241.  102  NW  449;  MoBrlde  v. 
St.  Paul  City  R.  Co..  72  Minn.  291, 
75  NW  231. 

Certain  and  nnoertaln  damages  see 
Damages  [13  Cyc  37]. 

17.  See  generally  Damages  [13 
Cyc  46  et  seq]. 

18.  U.  S. — Seymour  v.  Chicago, 
etc.,  R.  Co.,  21  F.  Cas.  No.  12.685,  3 
Biss.  43. 

Ala. — Alabama  Great  Southern  R. 
Co.  v.  Slnlard,  123  Ala.  667,  26  S 
689. 

Del.— Wallace  v.  Wilmington,  ate.. 


R.  Co..  13  Del.  529,  18  A  818. 

111. — Chicago  City  R.  Co.  v.  Henry, 
218  111.  92.  75  NE  768. 

Ind. — Indianapolis  St.  R.  Co.  v. 
Robinson,  157  Ind.  414,  01  NE  936. 

N.  H.~Hopklns  v.  Atlantic,  etc.,  R. 
Co..  36  N.  H.  9.  72  AmD  287. 

N.  C. — Ruffin  V.  Atlantic,  etc.,  R. 
Co..  142  N.  C.  120.  55  SE  86;  Clark  v. 
Durham  Tract.  Co.,  138  N.  C.  77,  60 
SE  518,  107  AmSR  626. 

Fa. — Laing  v.  Colder,  8  Pa,  479,  49 
AmD  63S. 

Porto  Rico — Wood  v.  Valdes,  4 
Porto  Rico  Fed.  166. 

Tex. — Mullen  v.  Galveston,  etc.,  R. 
Co.,  <CIv.  A.)  92  SW  1000. 

See  generally  Damages  [13  Cyc 
63J. 

[a]    Hospital  feM  and  tlia  axpenat 

of  a  aTirse,  If  a  nurse  is  necessary, 
may  be  Included  In  the  damages. 
MontgomeiT  St  R.  Co.  V.  Mason,  183 
Ala.  S08.  32  S  36L 

19.  Wilbur  v.  Southwest  Missouri 
Slectric  B.  Co.,  110  Mo.  A.  689,  85 
SW  671. 

00,  St.  Louis,  etc.,  R.  Co.  v.  Lea- 
mons.  82  Ark.  604.  102  SW  363: 
Bowsher  v.  Chicago,  etc..  R.  Co.,  118 
Iowa  10,  84  NW  968;  Galveston,  etc, 
R.  Co.  V.  Thornsberry,  (Tex.)  17  SW 
621;  St.  Louis  Southwestern  R.  Co. 
V.  Haynes,  (Tex.  Civ.  A.)  86  SW  934: 
Houston,  etc..  R.  Co.  v.  Richards,  20 
Tex.  Civ.  A.  203,  49  SW  687. 

[al  Only  the  reasonable  value  of 
physloiajui'  servloes  Is  recoverable 
(1)  not  the  amount  charged  or  paid. 
Bowsher  v.  Chicago,  etc..  R.  Co..  113 
Iowa  16.  84  NW  918.  (2)  And  it  has 
been  held  that  the  reasonableness  of 
the  amount  expended  for  medical  at- 
tendance must  be  shown.  Inter- 
national, etc.,  R.  Co.  v.  Sampson, 
(Tex.  Civ.  A.)  64  SW  692:  Gulf,  etc., 
R.  Co.  V.  Bell,  34  Tex.  Civ.  A.  679, 
58  SW  614. 

21.  Malott  V.  Woods,  109  111.  A. 
612.  But  see  Pennsylvania  Co.  v. 
Marlon.  104  Ind.  239.  3  NE  874  (hold- 
ing that  the  fact  that  services  for 
nursing  were  rendered  gratuitously 
does  not  reduce  the  amount  to  be  re- 
covered on  account  of  reasonable 
medical  expenses). 

as.  Chicago  City  R.  Co.  v.  Henry, 
218  III.  92.  75  NE  758;  Parker  v.  St. 
Louis  Transit  Co.,  108  Mo.  A.  466.  83 
SW  1016;  Hopkins  v.  Atlantic,  etc.. 
R.  Co..  36  N.  H.  9.  72  AmD  287. 

S3,  tl.  S. — Seymour  v.  Chicago, 
etc..  R.  Co.,  21  F.  Cas.  No.  12,685,  3 
Biss.  43. 

Cal. — Storrs  v.  Los  Angeles  Tract. 
Co.,  184  Cal.  91,  66  P  72. 

Del. — Wallace  v.  Wilmington,  etc., 
R.  Co.,  13  Del.  529,  18  A  818. 

in. — Chicago  Union  Tract.  Co.  v. 
Brethauer.  223  111.  621.  79  NE  287, 
114  AmSR  352  [afr  125  111.  A.  204]. 

Ind. — Lake  Snore,  etc..  R,  Co.  v. 
Teeters.  (A.)  74  NE  1014. 

N.  H. — Hopkins  v.  Atlantic,  etc..  R 
Co..  36  N.  H.  9.  72  AmD  287. 

N.  C. — Ruffln  v.  Atlantic,  etc.,  R. 
Co.,  142  N.  C.  120.  55  SE  86;  Clark  V. 
Durham  Tract.  Co..  138  N.  C.  77,  60 
SE  518,  107  AmSR  S26. 

Okl. — Chicago,  etc. ,  R.  Co.  v. 
Stlbbs,  17  Okl.  97.  87  P  293. 

Pa.— Laing  v.  Colder,  8  Pa.  479,  49 
AmD  633. 

Porto  Rico. — ^Wood  v.  Valdes,  4 
Porto  Rico  Fed.  16G. 

Tex. — Galveston,  etc.,  R.  Co.  v. 
Thornsberry.  17  SW  621:  Quit,  etc, 
R.  Co.  V.  %llaon.  TO  Tex.  171.  IE 
SW  ISO,  2S  AmSR^S4§,  11  LRA  486; 
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of  time,  or  loss  of  euningSf  as  is  reasonably  cer- 
tain to  result  in  the  future,**  snah  as  from  his 
diminished  eai>aeity  to  earn  money,  1^  reason  of 
the  permanent  nature  of  his  injury.  It  is  not 
essential  to  a  reeovezy  for  loss  of  time  that  there  is 
an  actual  deduction  from  the  injured  passei^r's 
salary  for  the  time  lost  by  reason  of  his  injuries.^ 


Missouri,  «tc..  R.  Co.  V.  Flood.  86 
Tex.  Civ.  A.  197.  79  SW  1106. 
See  also  supra  f  1393. 

[a]  of  tlm*  and  loM  of 
ingtm  not  ■•parable. — An  Instruction 
that  the  Jury  may  take  Into  con- 
sideration "loss  of  time  and  waRes" 
Is  not  rex'ersible  error,  for  no  Jury 
of  ordinary  intelligence  would  under- 
stand the  charge  as  directing  dam- 
ages for  both  loss  of  time  and  wages 
for  the  time  lost.  Gulf,  etc.  R.  Co. 
V.  Wilson,  79  Tex.  871,  IB  SW  280, 
23  AmSR  346,  11  LRA  486. 

[b]  Talne  of  mlailster*!  time  lost 
in  attending  on  his  injured  wife  Is 
recoverable.  El  Paso  EHectrtc  R.  Co. 
T.  Harry,  37  Tex.  Civ.  A.  90,  SS  8W 
786. 

[c]  Z^s  of  Income  from  Imsineaa 

Is  an  element  of  damages.  Chicago 
Union  Tract.  Co.  v.  Brethauer,  223 
111.  521.  79  NE  287,  114  AmSR  352 
[aff  125  111.  A.  204]. 

[d]  B^Qsnse  of  ewploylnff  serr- 
ant. — A  passenger  who  as  a  result  of 
her  injury  is  compelled  to  employ  a 
servant  to  do  her  household  work  Is 
entitled  to  damages  for  the  expense 
of  keeping  such  servant.  Willis  v. 
Second  Ave.  Tract.  Co.,  189  Pa.  4S0, 
42  A  1. 

[e]  Wbere  a  married  woman  Is 

Injured,  <1)  the  husband  may  be 
allowed  damages  for  the  loss  of  the 
wife's  services.  Indianapolis  St.  R. 
Co.  v.  Robinson.  157  Ind.  414,  61  NE 
986;  Hopkins  v.  Atlantic,  etc.,  R.  Co., 
86  N.  H.  9,  72  AmD  287.  And  see 
Damages  [13  Cyc  145].  (2)  In  an 
action  by  a  married  woman  to  re- 
cover damages  for  injuries  received 
while  a  passenger  on  the  appellant's 
train,  there  can  be  no  recovery  for 
medical  attendance  or  loss  of  time 
unless  special  circumstances  be 
shown  to  rebut  the  presumption  of 
the  husband's  right  to  recover  for 
these  in  a  separate  action.  Ohio,  etCy 
R.  Co.  V.  Crosby,  107  Ind.  32,  7  NE 
878. 

S4.  U.  S. — Washington,  etc.,  R. 
Co.  V.  Harmon,  147  U.  S.  671,  18  SCt 
B57,  37  L.  ed.  284. 

Cal. — Kline  v.  Santa  Barbara  Cons. 
R.  Co.,  150  Cal.  741,  90  P  126. 

Miss. — Memphis,  etc.,  R.  Co.  V. 
Whitfleld.  44  Hiss.  466. 

Mo.— Reynolds  v.  St.  Louis  Transit 
Co.,  189  Mo.  408,  88  SW  BO,  107  Am 
SR  860. 

N.  H.— Hopkins  v.  Atlantic,  etc., 
R,  Co..  36  N.  H.  9.  72  AmD  287.„ 

N.  v.— -Nash  V.  Sharpe,  19  Hun 
865;  Matteson  v.  New  York  Cent.  R. 
Co.,  62  Barb.  364  [aff  35  N.  Y.  487.  91 
Aml>  67]:  Brlgnoii  v.  Chicago,  etc., 
R.  Co..  4  Daly  182. 

N.  C. — ^Wallace  v.  Western  North 
Carolina  R.  Co.,  104  N.  C.  442,  10  SE 
662. 

Tex. — Houston,  etc.,  R.  Co.  v.  Mc- 
Cullough.  22  Tex.  Civ.  A.  208,  55  SW 
392 

la]  Whers  a  married  woman  Is 
Injorad,  and  her  condition  at  the  time 
of  the  trial  Is  such  as  to  disable  her 
for  the  future,  the  husband  may  be 
allowed  damages  for  prospective  loss 
of  service.  Hopkins  v.  Atlantic,  etc., 
R.  Co..  36  N.  H.  9,  72  AmD  287.  And 
sec  Damages  [IS  Cyc  145]. 

[b]  toss  of  time  by  nnsmploysd 
person. — A  woman  who  has  no  em- 
ployment may  nevertheless  recover 
for  the  value  of  time  whlcii  she 
can  no  longer  employ  In  her  own 
service.  Kline  v.  Santa  Barbara 
Cons.  R.  Co.,  150  Cal.  741,  90  P  125. 

25.  U.  S, — Dowry  V.  Mt.  Adams, 
etc..  Incline  Plane  R.  Co.,  SB  Fed. 
827 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Cantrell,  87  Ark.  819,  49  AmR  lOE. 


Cal. — Boyce  v. 
CO;,  SB  o£s.  460. 

Colo. — Wall  V.  Cameron,  6  Colo. 
276. 

111. — Chicago  Cons.-  Tract.  Co.  v. 
Scbritter,  222  llh  864,  78  NE  820  [aft 
124  111.  A.  578];  North  Chicago  St. 
R.  Co.  V.  Broms,  62  111.  A.  127; 
Chicago,  etc.,  R.  Co.  v.  Meech.  59  111. 
A.  69  [aff  163  III.  305,  45  NE  290]. 

Ind. — Louisville,  etc.,  R.  Co.  v. 
Hiller,  141  Ind.  533,  37  NB  343;  Lake 
Shore,  etc.,  R.  Co.  v.  Teeters,  (A.) 
74  NE  1014, 

Iowa. — Bettis  V,  Chicago,  etc.,  R. 
Co.,  131  Iowa  48,  108  NW  103:  Cotant 
V.  Boone  Suburban  R.  Co.,  125  Iowa 
46,  99  NW  115.  69  LRA  982. 

Ky, — Chesapeake,  etc..  R.  Co.  v, 
Jordan.  76  SW  145,  25  KyL  674. 

Md. — Pittsburg,  etc.,  K.  Co.  v. 
Andrews,  39  Md.  329, 

Mo. — Whalen  v.  St.  Louis,  etc.,  R. 
Co..  60  Mo.  323. 

Nov. — Wedeklnd  v.  Southern  Pao. 
Co..  20  Nev.  292.  21  P  682. 

N.  T. — Hegeman  v.  Western  R. 
Corp.,  16  Barb.  363  [aft  13  N.  T.  9. 
64  AmD  617];  Mooney  v.  Hudson 
River  R.  Co..  31  N.  Y.  Super.  325. 

Pa. — McCaw  v.  Union  Tract.  Co., 
205  Pa-  271,  64  A  893;  Lalng  v. 
Colder,  8  Pa.  479,  49  AmD  538. 

Tex. — Houston,  etc.,  R.  Co,  v. 
Boehm.  57  Tex.  152;  San  Antonio, 
etc.,  R,  Co,  V.  Turney,  33  Tex.  Civ. 
A.  626.  78  SW  266;  Missouri,  etc.,  R. 
Co.  V,  White,  22  Tex.  Civ.  A.  424,  65 
SW  693'  Galveston,  etc.,  R.  Co.  v. 
Cooper,  2  Tex.  Civ.  A.  42,  20  SW  990, 

Wash. — Sears  v.  Seattle  Cons.  St. 
R.  Co.,  6  Wash.  227,  33  P  889,  1081; 
Cogswell  V.  Wast  St„  etc..  Electric 
R.  Co.,  B  Wash.  46,  31  P  411. 

Wis. — Stuts  V.  Chicago,  etc..  R.  Co.. 
73  Wis.  147,  40  NW  668,  9  AmSR 
769. 

Eng. — ^Phillips  V.  London,  etc.,  R. 
Co..  5  C,  P,  D.  280. 
See  also  supra  i  1S9S. 

[a]  Plmlnlshsd  eapaattr  to  work. 
—In  an  action  to  recover  damages 
for  personal  Injuries,  plaintiff  may 
show  by  her  evidence  that  the  Injury 
was  of  such  character  as  to  render 
her  unable  to  perform  her  work  after 
the  injury  as  she  had  been  able  to  do 
before.  Stuts  v,  Chicago,  etc.,  R. 
Co.,  78  Wis.  147.  40  NW  653,  9  Am 
SR  769. 

[b]  XBahllltj  to  eontlniw  profes- 
sional praotloe.— In  assessing  dam- 
ages for  Injuries  to  a  passenger,  the 
Jury,  among  other  things,  may  con- 
sider the  loss  plaintiff  has  sustained 
through  his  Inability  to  continue  his 
professional  practice.  Phillips  v. 
London,  etc..  R.  Co.,  6  C.  P.  D.  280. 

[c]  Slmlnlsbed  wpaottr  tor  mm- 
tal  and  physiosl  derslopment. — The 
fact  that  a  passenger's  Injuries  have 
diminished  his  capacity  mentally  and 
physically  for  development  whereby 
his  gains  might  be  increased  in 
future  life  is  a  proper  element  of 
damages.  An  instruction  which 
makes  the  capacity  for  labor  at  the 
time  of  the  injury  the  standard  by 
which  a  life's  labor  is  to  be  esti- 
mated Is  erroneous.  Houston,  etc., 
R.  Co.  V.  Boehm,  67  Tex.  152. 

[d]  Vrobable  effect  on  healtli. — 
Among  other  elements  of  damages 
for  personal  Injuries  may  be  con- 
sidered the  effect  of  the  injury  on 
plaintiff's  health,  according  to  Its  de- 

tree    and     probable    duration.  St. 
ouis,   etc.,   R.   Co.   V.   Cantrell,  87 
Ark.  519.  40  AmR  105. 

20.  Ohio,  etc,  R.  Co.  v.  DIckerson, 
59  Ind.  317;  Missouri  Pac.  R.  Co.  v. 
Jarrard,  65  Tex.  660.  But  see  Mont- 
gomery, etc.,  R.  Co.  V.  Mallette.  92 


In  all  cases  prospective  damages  must  be  l^ally 
certain  in  order  to  be  recoverable." 

1395]  3.  Phyaical  and  UeuUl  Suffering.^  A 
passenger  who  has  had  personal  injury  inflieted  on 
him  through  the  carrier's  negl^^ce  is  entitled  to 
reasonable  compensation  for  the  physical  pain  and 
mental  anguish  resulting  from  the  injury;^  and 
Callfomla  Stage 


Ala.  209  (holding  that,  where  the  evi- 
dence shows  that  plaintiff  was  em- 
ployed at  a  stated  compensation  at 
the  time  he  was  Injured,  and  was  dis- 
abled to  discharge  the  duties  of  his 
employment,  at  feast  temporarily,  he 
cannot  recover  for  loss  of  time  un- 
less It  Is  also  shown  that  his  com- 
pensation was  In  fact  stopped  or 
diminished  during  his  disability). 

27.  Louisville,  etc.,  R.  Co.  v. 
Wood.  113  Ind.  544,  14  NE  672,  16  NE 
197;  Ohio,  etc.,  R,  Co.  v.  Cosby,  107 
Ind.  32.  7  NE  873:  Louisville,  etc..  R. 
Co.  V.  MInogue,  90  Ky.  369.  14  SW 
857.  29  AmSR  878.  And  see  Damages 
[13  Cyc  31]. 

[a]  "A  mere  eonjseture  or  eren  a 
picobaUIitr  do  not  warrant  the  giving 
of  damages  for  future  disability, 
which  may  never  be  realized.  The 
future  effect  of  the  Injury  should  be 
shown  with  reasonable  certainty  to 
authorize  damages  upon  the  score 
of  permanent  injury."  Louisville 
Southern  R.  Co.  v.  MInogue,  90  Ky. 
369.  376.  14  SW  857.  29  AmSR  378. 

28.  See  generally  Damages  [18 
Cyc  38  et  seq]. 

Breach  of  contract  of  tnuupotta- 
tlon  see  supra  1  1278. 

■Jcctlon  of  passenger  see  supra 
((  1206.  1206. 

29.  U,  S. — Lake  Shore,  etc.  R.  Co. 
V.  Prentice.  147  U,  S,  101,  13  SCt  261. 
37  L.  ed.  97;  Halle  v.  Texas,  etc..  R. 
Co..  60  Fed.  657,  9  CCA  134.  28  LRA 
774;  The  Orlflamme,  18  F.  Cas.  No. 
10.572,  3  Sawy .  897;  Seymour  v. 
Chicago,  etc.,  R,  Co,,  21  F.  Cas.  No. 
12,685,  8  Blss.  143. 

Alfu — Seaboard  Air  Line  ,R,  ■  Co.  v, 
Mobley,  69  S  614;  Montgomery,  etc., 
R.  Co.  V.  Mallette,  92  Ala.  209.  9  S 
363. 

Ark. — Pine  Bluff,  etc.  R.  Co.  v. 
Washington.  116  Ark.  179.  172  SW 
872;  St.  Louis,  etc.,  R.  Co.  v.  Lca- 
mons.  82  Ark.  604,  102  SW  363. 

Cal. — Morgan  v.  Southern  Pac,  Co., 
95  Cal.  601.  30  P  601;  Falrchlld  v. 
California  Stage  Co.,  13  Cal.  699. 

Del. — Relss  v.  Wilmington  City  R. 
Co.,  67  A  163:  Wallace  v.  Wilming- 
ton, etc.,  R.  Co..  18  Del.  629,  18  A 
818. 

D.  C. — Washington,  etc.,  R.  Co.  v. 
Dashlell,  7  App.  607. 

111. — Hannibal,  etc.,  R.  Co.  v.  Mar- 
tin, 111  111.  219  [aff  11  111.  A.  386]: 
Toledo,  etc.,  R.  Co.  v.  Baddeley.  64 
111.  19.  6  AmR  71;  Chicago  Cons. 
Tract.  Co.  v.  Schrltter,  124  111.  A,  678 
[aff  222  111,  364,  78  NE  820];  Chicago, 
etc.,  R.  Co.  V.  Tracey,  109  IlL  A. 
563;  Illinois  Cent.  R.  CO.  v.  Robin- 
son, 68  111.  A.  181. 

Ind. — Lake  Shore,  etc.,  R.  Co,  v. 
Teeters,  (A.)  74  NE  1014. 

Iowa. — Pence  v.  Wabash  R.  Co., 
116  Iowa  279,  90  NW  69. 

Ky. — Louisville.  etc„  R,  Co.  v.  Byr- 
ley.  152  Ky.  35,  163  SW  86,  AnnCas 
1915B  240;  Chesapeake,  etc..  R.  Co.  v. 
Roblnett.  151  Ky.  778,  162  SW  976. 
46  LRANS  433  and  note;  Dawson  v. 
Louisville,  etc,  R.  Co,,  4  K^X^  801; 
Kentucky  Cent.  R.  Co.  v.  McMurtry, 
3  KyL  625.  11  Ky.  Op.  609. 

La. — Hill  V,  New  Orleans,  etc.,  Co., 
11  lA.  Ann.  292. 

Mass, — Homans  v.  Boston  G1.  R. 
Co.,  180  Mass.  456,  62  NE  787,  91 
AmSR  324.  67  LRA  291. 

Minn. — Rested  v.  Great  Northern 
R,  Co.,  76  Minn,  123,  78  NW  971; 
Keegan  v.  Mlnneaiwlls,  etc.,  R.  Co., 
76  Minn.  90.  78  NW  966;  Purcell  v. 
St.  Paul  City  R.  Co..  48  Minn,  184.  SO 
NW  1034,  16  LRA  203;  Bishop  v.  St. 
Paul  City  R.  Co.,  48  Minn.  86,  60  NW 
927. 

Miss. — Memphis,  etc.,  R.  Co.  t. 
Whitfield.  44  Hiss.  466. 


For  brtsr  eassa,  tfevsiapaosKta  and  ekaacss  in  the  law  sea  anmnlatlve  Annotations,  same  title,  pan^d  note  tuimber. 
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this  includes,  where  the  passenger  has  not  fully  re- 
covered at  the  time  of  the  trial,  damages  for  future 
physical  and  mental  suffering  which  is  reasonably 
certain  to  result  from  the  injury."  Thus,  in  cases 
of  active  maltreatment  of  the  passenger,  as  where 
he  has  been  assaulted  by  employees  of  the  carrier 
or  by  fellow  passengers,  in  the  presence  of  the  con- 
ductor in  charge  of  the  train  and  without  inter- 
ference on  his  part,  the  carrier  is  liable  to  make 
full  compensation  for  the  injuries  inflicted,  includ- 


ing damages  for  outn^ed  feelings  and  mental  suffer- 
ing caused  by  such  maltreatment;"  and  where  a  pas- 
senger is  assaulted  by  the  carrier's  employees,  he 
is  entitled  to  at  least  nominal  damages,  even  though 
the  damages  alleged  resulted  from  other  sources."^ 
Necessity  for  physical  injory,  insiilt,  or  malira. 
It  is  generally  held,  however,  that  mental  suffering 
is  the  suBject  of  damages  only  when  connected  with 
bodily  pain,  or  with  circumstances  of  malice,  insult, 
or  inhumanity;"  although  some  authorities  uphold 


Mo. — Spohn  V.  Missouri  Pac.  R. 
Co.,  116  Sfo.  617,  22  SW  690:  Klutta 
V.  St.  Louis,  etc.,  R.  Co.,  76  Mo.  642; 
Whalon  V.  St.  Louis,  etc.,  R.  Co.,  60 
Ho.  823:  Dye  V.  OilcaEO,  etc.,  R.  Co., 
136  Mo.  A.  254.  116  SW  497:  Ma«uir« 
V.  St.  Louis  Transit  Co.,  103  Mo.  A. 
469,  78  SW  838;  Winkler  v.  St.  Louis, 
«tc.,  R.  Co.,  21  Mo.  A.  99. 

Nev. — Qulgley  v.  Central  Pac.  R 
Co.,  11  Nev.  260:  Johnson  v.  Wells, 
«  Nev.  224,  S  AmR  246. 

N.  T. — Hi»enbottem  v.  Delaware, 
etc.,  R  Co..  122  N.  Y.  91,  25  NE  279; 
Ransom  v.  New  York,  etc..  R  Co.,  15 
N.  Y.  415;  Buckbeo  v.  Third  Ave.  R. 
Co..  64  App.  Dlv.  360,  72  NYS  217; 
Anderson  v.  Brooklyn  Heights  R.  Co., 
32  App.  Div.  266,  62  NYS  984;  Qulnn 
V.  Long  Island  R.  Co.,  34  Hun  331; 
Walker  v.  Erie  R.  Co.,  63  Barb.  260; 
Curtlss  T.  Rochester,  etc.,  R.  Co.,  20 
]Barb.  282  [afl  18  N.  T.  634.  75  AmD 
268  and  note]. 

Oh. — Cincinnati  Tract.  Co,  v.  Mc- 
Kee,  27  Oh.  Clr.  Ct.  630. 

Or. — Smitson  v.  Southern  Pac.  Co.. 
87  Or.  74,  60  P  907. 

Pa. — Pennsylvania  R.  Co,  v.  Allen, 
53  Pa.  276:  Lalng  v.  Colder,  8  Pa. 
479,  49  AmD  538. 

Porto  Rico. — Wood  v.  Valdes,  4 
Porto  Rico  Fed.  166. 

Tex. — International,  etc.,  R,  Co.  v. 
Irvine,  64  Tex,  629;  International, 
etc.,  R,  Co.  V.  Anchonda,  33  Tez.  Civ. 
A.  34,  76  SW  567;  Texas,  etc.,  R.  Co. 
V.  Gott,  20  Tex.  Civ.  A.  336.  50  SW 
193;  Texas,  etc..  R  Co.  v.  Pollard,  2 
Tex.  A.  Civ.  Cas.  S  481;  International, 
etc.,  R.  Co.  V.  Kontle,  2  Tex.  A.  Civ. 

Cas.  g  303. 

W.  Va.— Turk  v.  Norfolk,  etc,  R. 
Co..  76  W.  Va.  688.  84  SB  689.  LRA 
191SE]  146. 

Wis. — ^Kreuilger  v.  Chloavo,  etc. 
R.  Co.,  78  Wis.  168,  40  NW  667;  Stutz 
T.  Chicago,  etc.,  R  Co..  7S  Wis.  147, 
40  NW  368,  9  AmSR  769;  Spicer  v. 
Chicago,  etc,  R.  Co.,  29  Wis.  680. 

¥Sng. — Phillips  V.  London,  etc.  R. 
GOm  6  Q.  B.  D.  78.  8  ERC  447. 

Can. — Toronto  R.  Co.  v.  Toms.  44 
Can.  S.  C.  268,  20  AnnCas  986  [aff 
23  Ont.  L.  204,  2  OntWN  109,  17  Ont 
WR  854]. 

N.  B.— KIrkpatrIck  v.  Canadian 
Pac.  R.  Co.,  86  N.  B.  698. 

Ont. — ^Morrison  v.  Pere  Marouette 
R.  Co.,  28  Ont.  L.  819,  12  DomLR  344. 
15  CanRCas  406,  4  OntWN  889  [aft 
27  Ont.  L.  661.  15  CanRCas  402]. 

(a]  isjiiTlM  to  tlie  nerrou  sys- 
tson*  when  a  direct  result  of  Ihe 
negligence  of  the  carrier,  as  well  as 
those  to  the  physical  system,  may 
be  recovered  for.  Romans  v.  Boston 
El.  R.  Co..  180  Mass.  456.  62  ME  737. 
91  AmSR  324,  57  LRA  291  (holding 
that,  where  a  slight  Injury  to  the 
person  Is  accompanied  by  a  nervous 
shock  due  to  the  same  wrongful 
cause,  the  injured  person  may  re- 
cover for  the  consequences  of  the 
nervous  shock  whether  the  shock 
was  due  to  the  visible  injury  or 
merely  accompanied  it);  Toronto  R. 
Co.  v.  Toms,  44  Can.  S.  C.  268.  20 
AnnCas  986  [aff  22  Ont.  L.  204.  2 
OntWN  169,  17  OntWR  254];  Kirk- 
Datrick  V,  Canadian  Pac,  R.  Co..  35 
N.  B.  598  (holding  that  a  railroad 
company  Is  liable  to  one  Injured  In 
an  accident,  while  a  passenger  in  the 
company's  train,  for  damages  and 
pecuniary  loss  consequent  on  a  fright 
resulting  In  a  shock  to  the  nervous 
system  causing  physical  Injury,  if 
the  fright  was  the  result  of  the  ac- 
cident and  was  reasonable  and  nat- 
ural).   But  see  Washington,  «to.,  R. 


Co,  V.  Dashiell.  7  App.  607  (holding 
that  damages  are  not  recoverable.  In 
an  action  to  recover  damages  for  In- 
juries received  In  a  railroad  collision, 
for  any  Impairment  of  plaintiff's 
nervous  system  resulting  from  a 
nervous  shock  received  at  the  time 
of  the  collision.  In  addition  to  dam- 
ages for  plalntlfTs  physical  pain  and 
suffering). 

[b]  Where  physical  snlleilng  ez- 
tata  mental  suffering,  as  a  natural 
consequence,  may  be  considered  as 
an  element  of  damages.  Montgom- 
ery, etc.,  R.  Co,  V.  Mallette.  92  Ala. 
209,  9  S  363;  Galveston,  etc,  R.  Co. 
V.  Thornsberry,  (Tex,)  17  SW  621 
(holding  that,  where  a  passenger 
through  the  negligence  of  the  car- 
rier is  Injured  while  all^tlng  from 
the  train,  proofs  showing  that  his 
nervous  system,  his  spine,  sind  his 
general  health -were  affected  thereby 
are  sufficient  to  Justify  the  Inference 
that  he  suffered  mental  anguish  as 
a  natural  consequence,  and  to  allow 
the  Jury  to  consider  such  suffering 
as  an  element  of  damages). 

30.  U.  S, — Denver,  etc.  R  Co.  v. 
Roller.  100  Fed,  738,  49  LRA  77;  Se- 
cord  V,  St,  Paul,  etc.,  R.  Co..  18  Fed. 
221.  6  McCrary  616. 

Ark. — Pine'  Bluff,  etc.,  R.  Co,  v. 
Washlngtbn,  116  Ark.  179,  172  SW 
872  « 

III. — Chicago  City  R.  Co.  v,  Car- 
roll, 206  111.  318,  68  NE  1087  [aff  102 
111.  A.  202]. 

Kan. — Southern  Kansas  R.  Co.  v. 
Walsh.  46  Kan.  653.  26  P  45. 

Mich. — Howell  v.  Lansing  City 
Electric  R.  Co.,  186  Mich.  482.  99  NW 
406. 

Minn. — Johnson  v.  Northern  Pac 
R.  Co.,  47  Minn,  430.  50  NW  473, 

Mo. — Magulre  v.  St.  Louis  Transit 
Co..  103  Mo.  A.  459,  78  SW  838. 

N.  y. — ^Ayres  v.  Delaware,  etc..  R. 
Co..  158  N.  Y.  264,  53  NE  22  [aff  4 
App.  Div.  511.  40  NYS  11];  Wolf  v. 
Third  Ave.  R.  Co.,  67  App.  Dlv.  606. 
74  NYS  336;  Curtlss  v.  Rochester, 
etc.  R.  Co..  20  Barb.  282  [aff  18  N. 
Y.  534,  75  AmD  258  and  note]. 

Or. — Smitson  v.  Southern  Pac.  Co., 
37  Or.  74,  60  P  907. 

Pa. — Sf^enkel  v.  Pittsburg,  etc., 
Tract.  Co.,  194  Pa.  182,  44  A  1072; 
Smedley  v.  HeBtonvIUe,  etc..  Pass. 
R.  Co..  184  Pa,  620.  39  A  644, 

Porto  Rico. — Ramlrei  v.  American 
R.  Co.,  17  Porto  Rloo  440.  442  [clt 
Cyc]. 

Test — International,  etc.,  R.  Co.  v. 
Anthony.  24  Tez.  Civ.  A.  9,  57  SW 

897. 

Wis. — Stuti  V.  Chicago,  etc.,  R. 
Co.,  78  Wis.  147,  W  NW  663.  9  Am 
SR  769. 

'  [a]  "Tbm  mis  is,  that  it  is  not 
the  possible  or  probable  future  pain 
and  anguish  which  may  result  from 
injury  that  will  Justify  an  award  of 
damages,  but  only'  su^  damages 
which  from  the  evidence  will  reason- 
ably result  in  the  future."  Albin  v. 
Chicago,  etc.,  R.  Co,.  103  Ho.  A.  808, 
318.  77  SW  163. 

31.  Ga. — East  Tennessee,  etc.,  R. 
Co.  v.  Hyde,  89  Ga.  721,  15  SE  621. 

Ky. — Sherley  v.  Billings,  8  Bush 
147,  8  AmR  451. 

Md.— Philadelphia,  etc,  R.  Co.  v. 
Crawford.  112  Md.  508,  77  A  278. 

Mo. — Winston  v.  Lusk,  186  Mo.  A. 
381,  172  SW  76;  O'Donnel  v.  St.  Louis 
Transit  Co..  107  Mo.  A.  84.  80  SW 
316;  Randolph  v.  Hannibal,  etc.,  R. 
Co.,  18  Mo.  A.  609. 

N,  Y.— Nledorff  v.  Manhattan  R. 
Co.,  4  App.  Dlv.  4t,  <8  NTS  690  [app 


dlsm  150  N.  T,  276.  44  NB  9761, 

Tex, — International,  etc.  R.  Co.  v. 
Giesen,  (Civ.  A.)  69  SW  668;  Mis- 
souri Pac.  R.  Co.  V.  Martlno.  2  Tex. 
Civ.  A.  634.  18  SW  1066,  XI  BW  781; 
Texas,  etc,  R.  Co.  v.  Johnson.  8  Tex. 
A.  Civ.  Cas.  S  186. 

Wis. — (Traker  v.  Chicago,  etc..  R. 
Co..  36  Wis.  667.  17  AmR  d04. 

39.  Fielder  v.  St.  Louis,  etc.,  R. 
Co.,  51  Tex.  riv.  A.  244.  112  SW  699. 

33.  U.  S. — Denver,  etc.,  R.  Co.  v. 
Roller,  100  Fed.  738.  49  LRA  77; 
MoniaT.  ]>UMmn,  14  Fed.  896. 

Aric  yteosi  V.  St.  Louis,  etc,  R. 
Co„  U  AUb  4S9.  127  SW  707. 

uDlo.— Bleedter  v.  Colorado,  etc. 
R.  Co.,  Bt'Oale.  140,  114  P  481,  33 
LHANS  tS»-a»d  note. 

Qa. — Johnson  v.  Seaboard  Air  Line 
R.  Co..  13  Oa.  A.  298.  79  SE  91;  Geor- 

rla  R..  etc.  Co.  v.  Baker,  1  Ga.  A. 
32,  58  SE  88. 

Kan. — Kansas  C^ty.  etc,  R  Co.  v. 
Dalton.  65  Kan.  661.  70  P  645. 

Ky. — Louisville,  etc.,  R.  Co.  v.  Bell, 
166  Ky.  400.  179  SW  400;  Dawson  v. 
Louisville,  etc.  R.  Co.,  4  KyL  801. 

Mich. — Humphrey  v.  Michigan 
United  R.  Co.,  166  Mich.  645,  132 
NW  447. 

Minn.— Purcell  v.  St.  Paul  City  R. 
Co..  48  Minn.  134,  60  NW  1034.  16 
LRA  203. 

Miss. — Dorrah  v.  Illinois  Cent.  R. 
Co..  66  Miss.  14,  3  S  36.  7  AmSR  629. 

Mo, — Spohn  v.  Missouri  Pac,  R, 
Co,.  116  Mo.  617,  22  SW  690;  Trigg 
v.  St.  Louis,  etc,  R,  Co..  74  Mo.  147; 
Winkler  v.  St.  Louis,  etc.  R.  Co.,  21 
Mo.  A.  99 ;  Randolph  v.  Hannibal, 
etc.  R.  Co.,  ,18  Mo.  A.  609. 

Nev. — Johnson  v.  Wells,  6  Nev. 
224,  3  AmR  245. 

Or. — Maynard  v.  Oregon  R.,  etc. 
Co.,  46  Or.  16,  78  P  983.  68  LRA  477. 

Pa. — Morris  v.  Lackawanna,  etc. 
Valley  R.  Co..  228  Pa.  198.  77  A  445; 
Reardon  v,  Philadelphia  Rapid  Tran- 
sit Co..  43  Pa.  Super.  344. 

S.  C. — Taylor  v.  Atlantic  Coast 
Line  R.  Co..  78  S.  C.  652,  59  SE  641. 

Wash. — Caldwell  v.  Northern  Pac 
R.  Co..  56  Wash.  223.  105  P  625. 

Eng. — Blake  v.  Midland  R.  Co..  18 
Q.  B.  93.  83  ECL  93.  118  Reprint  36. 

See  also  supra  SE  1206,  1278. 

"It  is  well  to  start  from  the  an- 
cient landmark,  and  to  remember 
that  all  damage  to  be  recovered  In 
such  cases  Is  strictly  compensatory; 
that  while  It  may  be  possible  to 
compensate  bodily  pain,  and  so  much 
of  mental  suffering  as  may  be  indl- 
vlslbly  connected  therewith  (and 
this  rather  on  authority  than  rea- 
son) yet  that  It  is  absolutely  Impos- 
sible to  measure  mental  agony  by 
money,  and  that  no  established  rule 
authoritatively  commands  such  fu- 
tile attempt."^  Johnson  v.  Wells,  6 
Nev.  643,  668,  8  AmR  246. 

[a]  iBMBltv^Where  a  passenger 
on  a  railroad  train  receives  no  bod- 
ily Injury  from  an  accident  caused 
by  the  company's  negligence,  but  is 
made  Insane  by  the  exclcement,  hard- 
ship, and  suffering  resulting  there- 
from, the  company  Is  not  liable  In 
damages  therefor,  since  insanity  Is 
not  a  probable  or  ordinary  result  of 
exposure  to  a  railroad  accident. 
Halle  V.  Texas,  etc..  R.  Co.,  60  Fed. 
557,  9  CCA  134.  23  LRA  774. 

[b]  Hare  words,  unaccompanied 
by  any  bodily  Injury,  are  not  the 
subject  of  damages,  except  In  ac- 
tions of  libel  and  slander;  and  hence 
plaintiff  could  not  recover^o(_  a  car- 
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the  more  liberal  rule  that  mental  suffering,  althoogh 
not  itself  sufficient  to  support  an  action,  constitutes 
an  element  of  damages  whenever  it  naturally  and 
proximately  ensues  from  the  injury  complained  of, 
and  such  injury  is  sufficient  to  give  a  passenger 
a  cause  of  action.^ 

[$  1396]  4.  Exemplary  Damages— a.  In  OeneraL^ 
Where  a  carrier  is  guilty  of  willfulness,  wantonness, 


or  gross  n^hgence  in  the  selection  of  its  employees, 
the  establishment  of  regulations,  or  in  failing  to 
provide  safe  appliances,  whereby  a  passenger  is 
injured,  exemplary  damages  may  be  awarded 
against  it.'"  But  in  order  that  the  carrier  may  be 
held  liable  for  exemplary  damages  for  defects  in 
its  equipment,  it  must  appear  that  it  had  knowl- 
edge of  such  defects." 


caused  by  words  addressed  to  hitn, 
while  a  passenger,  by  the  conductor 
on  one  of  defendants  cars.  (Tray- 
son  V.  St.  Louts  Transit  Co.,  100  MO. 

A.  60.  71  SW  730. 

[c]  nunltuff  eondiwt.'-An  offen> 
alve  and  InsultTng  refusal  of  a  con- 
ductor to  accept  a  ticket  will  per- 
mit recovery  of  damaKes  for  morti- 
fication and  humiliation,  although 
no    physical    Injury    Is    alleired  or 

6 roved.  Humphrey  v.  Michigan 
nited  R.  Co..  166  Mich.  645.  132  NW 
447.  See  also  supra  S  1278.  But 
sea  Chicago,  etc.,  R.  Co.  v.  Moss,  89 
Ark.  187.  116  SW  192  (holding  that 
a  passenger  is  not  entitled  to  recover 
for  mental  suffering  on  account  of 
the  Insultlne  conduct  of  an  employee 
of  the  carrier,  where  there  are  no 
personal  injuries). 

[d]  Trlfht  r*«nltiiig  In  Injury. — 
If  the  negligence  of  a  carrier  places 
a  passenger  In  a  position  of  such 
Imminent  peril  as  to  cause  fright, 
and  the  fright  causes  nervous  con- 
vulsions and  illness,  the  negligence 
Is  the  proximate  cause  of  the  injury, 
and  the  injury  is  one  for  which  an 
action  may  be  brought.  Purcell  v. 
St.  Paul  City  R.  Co.,  48  Minn.  134, 
60  NW  1034.  16  L,RA  203.  ■ 

34.  Ala. — Seaboard  Air  Line  R.  Co. 
V.  Mobley,  69  S  614:  Birmingham  R., 
etc.,  Co.  V.  Glenn,  179  Ala.  263,  60 
S  111;  Bast  Teniiessee,  etc.,  R.  Co. 
V.  Lockwood,  70  Ala.  315. 

Iowa. — Shepard  v.  Chicago,  etc., 
R.  Co.,  77  Iowa  54,  41  NW  664. 

La. — Stewart  v,  Arkansas  Southern 
R.  Co.,  112  La-  764,  36  S  676. 

N.  y. — Gllleaple  v.  Brooklyn 
Heights  R.  Co.,  178  N.  T.  347,  70 
NE  867,  102  AmSR  503,  66  LRA  618 
[rev  80  App.  Div.  640,  81  NYS  1127]. 

Tenn. — KnoxvlUe  Tract.  Co.  v. 
Lane,  103  Tenn.  376.  55  SW  557,  46 
LRA  549. 

Tex. — Houston,  etc.,  R,  Co.  v.  Per- 
kins, 21  Tex.  Civ.  A.  608,  52  SW 
124. 

[a]  An  aMwnlted  pusenger  may 

recover  although  his  damage  con- 
sists of  mental  anguish  and  humili- 
ation only,  unaccompanied  by  physi- 
cal injuries.  International,  etc.,  R. 
Co.  V.  Henderson,  (Tex.  Civ.  A.) 
82  SW  1065. 

[b]  KeiLtal  snffMing-  fox  anotheT. 
— (1)  Mental  anguish  caused  by  the 
neglectful  treatment  of  an  invalid 
daughter ,  both  being  passengers, 
may  be  an  element  of  damages  In  an 
action   by   the   mother.     Gulf,  etc., 

B.  Co.  V.  Coopwood,  (Tex.  Civ,  A.) 
96  SW  102.  (2)  But  mental  suffer- 
ing by  one,  due  to  the  negligent 
treatment  by  a  carrier  of  her  in- 
valid sister  while  both  were  passen- 
gers, does  not  constitute  a  ground 
of  recovery,  where  she  was  not  a 

Earty  to  the  contract  for  carrying 
er  sister,  and  the  carrier  did  not, 
by  undertaking  to  transport  her  sis- 
ter, place  IlRelf  under  any  duty  to 
her.  Gulf,  etc.,  R.  Co.  v.  Overton, 
101  Tex.  513,  110  SW  736,  19  LRA 
NS  500  and  note  [rev  (Civ.  A.)  107 
SW  71]. 

[  c  ]  ZnsnlttBg  uid  alraslve  lan- 
gnkga. — (1)  Damages  for  Insulting 
and  abusive  language  by  the  car- 
rier's employee  may  Include  compen- 
satory damages  for  humiliation  and 
injury  to  the  feelings,  but  not  for 
Injury  to  the  character.  Gillespie  v. 
Brooklyn  Heights  R.  Co..  178  N.  T. 
347.  70  NE  857.  102  AmSR  503,  66 
LRA  618  [rev  80  App.  Div.  640,  81 
NTS  11271.  (2)  Where  a  passenger 
is  insulted  by  the  motorman,  her 
right  of  action  is  based  on  the  vio- 
lation  of  the   company's  obligation 


as  a  common  carrier,  and  not  on  the 
particular  acts  of  the  motorman,  al- 
though she  ts  entitled  to  recover 
damages  sustained  by  such  acts,  in- 
cluding injuries  to  her  feelings. 
Knoxvllle  Tract.  Co.  v.  Lane,  103 
Tenn.  876,  63  SW  557.  46  LRA  549. 

(3)  Where  language  of  a  conductor 
toward  a  female  passenger  Is  not  in 
itself  Insulting  or  actionable,  there 
can  be  no  recovery  for  mental  dam- 
ages, on  the  theory  that  his  undis- 
closed intention  was  to  insult  the 
passenger.  Missouri,  etc.,  K.  Co.  v. 
Pope.    (Tex.  Civ.  A.)    149   SW  11S5. 

(4)  A  passenger  may  recover  for 
mental  suffering  unaccompanied  by 
physical  pain,  where  such  suffering 
IS  caused  by  the  indecent  language  or 
fellow  passengers,  which  might  have 
been  prevented  by  the  trainmen. 
Seaboard  Air  Line  R.  Co.  v.  Mobley, 
(Ala.)  69  S  614. 

[d1  Proof  of  dlsoomfort  and 
pbysloal  Injnrf. — The  rule  that  act- 
ual damages  cannot  be  recovered  for 
mental  suffering,  In  the  absence  of 
physical  injury  or  other  element  of 
actual  damage,  does  not  apply  where 
a  contractual  relation  exists  between 
the  pa.-^senger  and  the  carrier,  and 
there  Is  some  proof  of  discomfort 
and  physical  Injury.  St.  Louis 
Southwestern  R.  Co.  v.  Padgett,  (Tex. 
Civ.  A.)  181  SW  718. 

ICental  snSsring  m  a  snbjeot  of 
datnagCB  see  Damages  [13  Cyc  39]. 

35.  See  generally  Damages  [13 
Cyc  105]. 

Oron  xeferkncest 
For  breach  of  contract  of  carriage 

see  supra  J  1281. 
For    wrongful    ejection    see  supra 

!  1210. 

Criminal   prosecution  as  precluding 
recovery   of    exemplary  damages 
see  Damages  [13  Cyc  118]. 
30.    U.  S. — Beale  v.  Railway  Co.,  2 

F.  Cas.  No.  1,169,  1  Dill.  669. 

Iowa. — Frink  v.  Coe,  4  Greene  665, 

61  AmD  141. 
Kan. — Sawyer  v.  Saucr,  10  Kan. 

466. 

N.  T. — Cleghorn  v.  New  York  Cent., 
etc.,  R.  Co..  66  N.  Y.  44,  15  AmR  376. 

Or. — Sullivan  v.  Oregon  R.,  etc., 
Co.,  12  Or.  392.  7  P  508.  53  AmR 
364. 

S.  C. — Appleby  v.  South  Carolina, 
etc.,  R.  Co.,  60  S.  C.  48,  38  SE  237. 

Tex. — Texas  Trunk  R.  Co.  v.  John- 
son, 75  Tex.  158,  12  SW  482. 

W.  Va. — Barker  v.  Ohio  River  R. 
Co..  51  W.  Va.  423.  4X  SE  148.  90 
AmSR  808. 

•'Corporations  may  incur  this  lia- 
bility as  well  as  private  persons. 
,  .  ,  If  a  railroad  company,  for 
Instance,  knowingly  and  wantonly 
employs  a  drunken  engineer,  or 
awltchman,  or  retains  one  after 
knowledge  of  his  habits  is  clearly 
brought  home  to  the  company,  or  to 
a  superintending  agent  authorized  to 
employ  and  discharge  him,  and  In- 
Jury  occurs  by  reason  of  such  hab- 
its, the  company  may  and  ought  to 
be  amenable  to  the  severest  rule  of 
damages."  Cleghorn  v.  New  York 
Cent.,  etc.,  R.  Co..  66  N.  Y.  44,  48,  15 
AmR  375. 

[a]  Bsason  for  role. — "A  railroad 
company  acts  only  through  its 
agent.s — the  directors,  the  superin- 
tendent, and  all  the  employes  are  the 
agents  through  whom  alone  the  com- 
pany acts,  and  unless  the  company 
are  held  liable  for  the  acts  of  these 
parties,  the  public  have  neither  a 
remedy  nor  security.  The  public 
have  a  direct  interest  in  having 
these  companies  employ  capable, 
honest,  and  reliable  men,  and  it  Is 


the  duty  of  the  companies  to  see 
that  their  employes  are  of  a  proper 
character,  or  courts  and  Juries  will 
hold  them  to  a  strict  accountability 
for  misconduct,  A  railroad  company 
employs  a  drunken  engineer,  the  life 
ana  personal  security  of  the  travel- 
ing public  is  placed  in  hts  hands; 
the  public  can  know  nothing  of  his 
character,  and  If  an  accident  occurs, 
occasioned  by  his  negligence,  inat- 
tention, or  misconduct,  and  loss  of 
life  or  limb  results,  the  company 
should  be  held  responsible  for  the 
accident  thus  occurring;  not  only  in 
compensatory  damages,  but  punitive 
damages  for  the  want  of  the  exercise 
of  care  In  the  character  of  the  em- 

filoyes  selected.  And  experience  has 
ong  since  demonstrated  that  merely 
compensatory  damages  Is  not  sufll- 
cient  to  compel  these  companies  to 
that  care  and  attention  that  the  per- 
sonal safety  and  security  of  the 
traveling  public  demand."  Beale  v. 
R.  Co.,  2  F.  Cas.  No.  1,159,  1  Dill. 
569. 

[b]  Bmployinff  careless  dzlTer.— 

If  a  stagecoach  proprietor  employs 
as  driver  one  known  to  be  careless 
or  a  drunkard,  he  will  be  liable  in 
exemplary  damages  for  injuries  to 
a  passenger  reeulting  from  the  neg- 
ligence or  misconduct  of  such  driver. 
Frink  V.  Coe.  4  Greene  (Iowa)  565. 
61  AmD  141;  Sawyer  v.  Sauer,  10 
Kan.  466. 

[c]  A  reoUesa  Oiarejnrd  of  th« 
Amy  to  provide  reasonaUe  msuie  of 
protsotlon,  so  as  to  insure  the  safety 
of  passengers  while  boarding  and 
alighting  from  cars  renders  a  car- 
rier liable  in  exemplary  damages  to 
a  person  injured  thereby.  Appleby 
V.  South  Carolina,  etc.,  R.  Co.,  60  8. 
C.  48,  88  SE  237. 

[d]  Financial  a'taUltT' — ^Where  an 
accident  occurs  on  a  railroad  by 
reason  of  a  defective  track,  and 
the  company  is  sought  to  be 
charged  with  exemplary  damages, 
the  liability  of  the  company  for 
such  damages  cannot  be  made  to 
depend  on  the  financial  ability  of 
the  corporation  to  keep  its  road 
In  such  condition  that  It  can  be 
operated  with  safety  to  passengers. 
The  legal  culpability  is  as  great 
when  tne  failure  in  such  cases  to 
furnish  safe  appliances  results  from 
inability  arising  from  the  want  of 
sunicient  money  or  credit,  as  when 
it  arises,  not  from  a  lack  of  means, 
but  from  an  Indisposition  to  use 
them.  It  Is  not  error,  therefore,  to 
refuse  to  admit.  In  an  action  against 
a  railroad  company  under  the  cir- 
cumstances indicated,  testimony  of 
the  financial  Inability  of  the  com- 
pany properly  to  operate  Its  road, 
with  a  view  to  affecting  the  recovery 
of  exemplary  damages.  Texas 
Trunk   R.  Co.   v.   Johnson,  75 

168.  12  SW  482. 

37.  Richmond,  etc.,  R.  Co.  t. 
Vance,  98  Ala.  144,  »  S  574.  80  Am 
SR  41. 

[a]  XnAwledge  of  an .  Insufllolent 
oooperatlng'  oaose  is  not  enfllolent. — 

Where  the  Injury  complained  of  was 
caused  by  defective  crosstles  and  a 
defective  bolt  cooperating,  and  it  ap- 
peared that  the  company  Knew  of  the 
former,  which,  however,  probably 
would  not  have  caused  the  accident, 
but  did  not  know  of  the  defective 
bolt,  which  the  evidence  tended  to 
show  caused  the  accident,  exempLiry 
damages  should  not  be  awaxded. 
"When  an  injury  is  produced  by  the 
co-operation  of  two  Independent 
causes,  the  existence  of  one  of  which 
is  unknown,  and   the  other  insufA- 


For  later  omm.  developmutta  and  etiaagaa  in  the  law  see  cumulative  Annotatlona,  seme  tltl^  ^'^^^j'^^yt^^^t^^'^' 
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1397]  b.  Por  Arts  of  Employees— (1)  Here 
N^igence.  EzempUu^  damages  cannot  be  assessed 
against  a  carrier  for -injuries  caused  to  a  passenger 
by  the  acts  of  its  employees,  where  they  could  not 
have  been  assessed  gainst  such  employees.  In 
other  words,  in  the  absence  oi  willful  misconduct 
or  reckless  indifference  on  the  part  of  the  carrier's 
employees  affecting  the  safety  of  the  traveling  pub- 
lic in  general,  the  damages  must  be  confined  to 
compensation;  exemplary  dami^es  cannot  be  as- 
sessed against  the  carrier  for  injuries  caused  by  the 
merely  negligent  or  wrongful  acts  of  its  employees.™ 
[$  1398]  (2)  Malice.  Willfnlneas,  or  Gross  Neg- 
ligence.   There  is  some  confiict  in  the  authorities 


dent  to  produce  the  result  without 
the  co-operation  of  the  unknown 
cause,  knowledge  of  the  existence  of 
such  other  cause  does  not  make  a 
case  for  the  aJlowance  of  punttive 
damages."  Richmond,  etc.,  R.  Co.  v. 
Vance,  »3  Ala.  144,  149,  9  S  674,  30 
AmSR  41. 

38.  U.  S. — Milwaukee,  etc..  R. 
Co.  V.  Arms,  91  U.  S.  489,  23  L.  ed. 
374;  Seymour  v.  Chlcaso,  etc.,  R. 
Co..  21  F.  Cas.  No.  12,686,  3  Blss.  48. 

Ala. — BirmlnKham  R.,  etc.,  Co.  v. 
Wise,  149  Ala.  492,  42  S  821;  Ala- 
bama Oreat  Southern  R.  Co.  v.  Gil- 
bert. 6  Ala.  A.  872.  60  S  S42. 

Ark. — Chicago,  etc™  R.  Co.  v. 
Owens.  118  Ark.  467.  177  SW  B:  St. 
Louis  Southwestern  R.  Co.  t.  Evans, 
104  Ark.  89.  148  SW  264;  St.  Louis 
Southwestern  R.  Co.  v.  Myzell,  67 
Ark.  123.  112  SW  203. 

Colo. — Wall  V.  Cameron,  6  Colo. 
275. 

Ga. — Macon  R..  etc.,  Co.  v.  Mason, 
123  Qa.  773,  61  SE  669;  Southern  R. 
Co.  V.  Hardin,  101  Ga.  263,  28  SE 
847:  Chattanooga^  etc.,  R.  Co.  v.  Lid- 
dell,  86  Oa.  482,  11  SS  863.  21  AmSR 
189. 

111.^ — Chicago  Union  Tract.  Co.  v. 
Lauth,  216  lU.  176,  74  NE  738;  Louis- 
ville, etc.,  R.  Co.  V.  Warl,  62  111. 
A.  881. 

Iowa. — ^WllllamBon  v.  Western 
stiu;e  Co»  24  Iowa  171. 

Kka. — Kansaa  Paa  R.  Co.  v.  Cutter. 
19  Kan.  88. 

Ky. — Kentucky  Cent.  R.  Co.  v. 
Dills,  4  Bush  698;  Southern  R-  Co. 
v.  Brewer.  108  SW  986,  32  KyL  1374; 
Cleveland,  etc.,  R.  Co.  v.  OfTutt,  104 
SW  369,  31  KyL  936;  Louisville,  etc.. 
R.  Co.  V.  Mount.  125  Ky.  693,  101 
SW  1182.  81  KyL  210;  Southern  R. 
Co.  v.  Lee,  101  SW  807.  80  KyL 
1860.  10  LRANS  837;  Illinois  Cent. 
R.  Co.  v.  Lence.  100  SW  216,  80  KyL 
988. 

La. — Rutherford  v.  Shreveport,  etc., 
R.  Co.,  41  La.  Ann.  793,  6  S  644. 

Md. — Northern  Cent,  R.  Co.  v,  New- 
man. 98  Md.  507,  66  A  973;  Smith  v. 
Philadelphia,  etc.,  R.  Co..  87  Md.  48. 
38  A  1072:  Northern  Cent,  R.  Co.  v. 
O'Connor,  76  Md.  207,  24  A  449.  36 
AmSR  422.  16  LRA  449;  Baltimore, 
etc..  R.  Co.  V.  Cart,  71  Md.  136,  17 
A  1062. 

Minn. — Berg  v.  St.  Paul  City  R. 
Co..  96  Minn.  613.  lOG  NW  191. 

Mo. — Doraey  v,  Atchlaon,  etc.,  R. 
Co..  83  Mo.  A.  628;  EMelmann  v.  St, 
Louis  Transfer  Co.,  3  Mo.  A.  608, 

N,  J. — Bullock  V.  Delaware,  etc., 
R.  Co.,   61    N.   J.  L.    550,  40  A  660. 

N.  Y. — Wlgton  V.  Metropolitan  St. 
R.  Co..  38  App.  Dlv.  207,  56  NYS 
647. 

N.  C. — Carver  v.  Carolina,  etc,  R. 
Co..  169  N.  C.  204.  85  SR  293. 

Pa. — Wright  V.  Philadelphia  Rapid 
Transit  Co.,  236  Pa.  132,  84  A  669; 
Pittsburgh,  etc.,  R.  Co.  v.  Lyon,  123 
Pa.  140,  16  A  607,  10  AmSR  517, 
2  LRA  489:  Philadelphia  Tract.  Co. 
V.  Orbann,  119  Pa.   37,  12  A  816, 

Popto  Rico. — Gonxalez  v.  San  Juan 
Light,  etc.,  Co.,  5  Porto  Rico  Fed. 
602. 

S.  C. — Horn  V.  Southern  R.  Co..  78 
8.  C.  67.  68  SE  963;  Pickett  v.  South- 
em  R.  Co..  69  S.  C.  445,  48  SE 
466. 

Tex. — ^Texas  Trunk  R.  Co.  v.  John- 


son, 75  Tex.  168,  12  SW  482;  Trinity, 
etc..  R  Co.  V.  O'Brien.  18  Tex.  Civ.  A, 
690,  46  SW  389. 

Wash. — Caldwell  v.  Northern  Pac. 
R  Co.,  66  Wash.  223,  106  P  626. 

Wis. — Splcer  v.  Chicago,  etc.,  R. 
Co.,  29  Wis.  580. 

[a]  "There  mnst  bav*  bMn  some 
wUfUl  mlsconduot,  or  that  entire 
want  of  care  which  would  raise  the 
presumption  of  a  conscious  indif- 
ference to  consequences."  Milwaukee, 
etc,  R.  Co.  V.  Arms,  91  U.  B.  489. 
492,  23  L.  ed.  374. 

rb]  Wlisr*  ths  facts  ax*  Insuf- 
ficient to  show  a  wanton  or  malicious 
tort,  the  right  to  claim  punitive 
damages,  thus  excluded  cannot  arise 
on  the  superadded  disappointment 
and  mental  distress  occasioned  to  the 
passenger.  Barnett  v.  Chicago,  etc., 
R.  Co.,  76  Mo.  A.  446. 

[c]  Vroof  of  aspsxltlas  Inflncsd  by 
tlw  passsnssr,  in  a  colloquy  be- 
tween the  conductor  and  a  passen- 
ger who  resists  the  enforcement  of  a 
rule  of  the  railroad  company  ts  not 
sufficient  to  Justify  exemnlary  dam- 
ages against  the  company.  Bullock 
V.  Delaware,  etc.,  R.  Co.,  61  N.  J.  L. 
660.  40  A  660. 

39.  Tor  fnn  dlsowudon  of  roles  as 
to  •aenvlaxT  damafes  see  Damages 
[18  Cyc  105  et  seq].  And  see  in  this 
connection  Milwaukee,  etc.,  R.  Co. 
v.  Arms,  91  U.  8.  489.  2S  L.  ed.  174; 
McKeon  v.  Citlaens'  R.  Co..  42  Mo. 
79,  88  (where  the  court  said:  "It  Is, 
at  least,  very  questionable,  upon 
principal  and  authority,  whether 
damages  for  punishment  can  be 
given  In  any  civil  action"):  Qulgley 
V.  Central  Pac.  R.  Co..  11  Nev.  860, 
31  AmR  757;  Fay  v.  Parker.  53  N.  H. 
342.  16  AmR  270. 

"It  is  undoubtedly  true  that  the 
allowance  of  any  thing  more  than 
an  adequate  pecuniary  indemnity  for 
a  wrong  suffered  la  a  great  departure 
from  the  principle  on  which  dam- 
ages In  civU  suits  are  awarded.  But 
although,  as  a  general  rule,  the 
plaintiff  recovers  merely  such  indem* 
nity  yet  the  doctrine  Is  too  well 
settled  now  to  be  shaken,  that  ex- 
emplary damages  may  in  certain 
cases  be  assessed.  As  the  question 
of  intention  is  always  material  In 
an  action  of  tort,  and  as  the  cir- 
cumstances which  characterize  the 
transaction  are,  therefore,  proper  to 
be  weighed  by  the  Jury  in  fixing  the 
compensation  of  the  injured  party, 
it  may  well  be  considered  whether 
the  doctrine  of  exemplary  damages 
cannot  be  reconciled  with  the  idea, 
that  compensation  alone  is  the  true 
measure  of  redress.  But  Jurists  have 
chosen  to  place  this  doctrine  on  the 
ground,  not  that  the  sufFerer  Is  to 
be  recompensed,  but  that  the  offender 
la  to  be  punished;  and  although  some 
text-writers  and  courts  have  ques- 
tioned its  soundness,  It  has  been  ac- 
cepted as  the  general  rule  In  Elng- 
land  and  in  most  of  the  States  of 
this  country."  Milwaukee,  etc..  R. 
Co.  V.  Arms,  91  V.  S.  489,  49«,  28  L. 
ed.  874. 

40.  Ala.— Richmond,  etc..  R.  Co.  v. 
Greenwood.  99  Ala.  601.  14  S  496; 
Kansas  Clfy.  etc.,  R.  Co,  v.  Phillips, 
98  Ala.  169.  13  S  66;  Alabama  Oreat 
Southern  R.  Co.  v.  Hill.  93  Ala.  514, 
9  8  722,  80  AmSR  66,  90  Ala.  71,  8 


as  to  the  right  of  a  passenger  to  recover  exemplary 
damages  for  injuries  sustained  through  the  ma- 
licious, wanton,  or  grossly  negligent  acts  of  the 
carrier's  employees;  and  indeed  the  right  to  recover 
such  damages  in  any  civil  action  has  been 
questioned."' 

Rule  that  carrier  is  liable.  In  some  jurisdictions 
exemplary  damages  may  be  recovered  ^;ainst  the 
carrier  for  injuries  caused  by  the  tortious  acts  of 
its  employees,  within  the  scope  of  their  employ- 
ment, without  reference  to  any  authorization,  par- 
ticipation, or  ratification  of  the  torts  by  the  carrier, 
where  such  acts  are  committed  maliciously,  wan- 
tonly, or  with  gross  negligence."   Thus  the  carrier 

S  90,  24  AmSR  764,  9  LRA  442: 
Mobile,  etc.,  R.  Co.  v.  Aahcraft,  48 
Ala.  15;  Birmingham  R.  etc,  Co.  v. 
Taylor,  6  Ala.  A.  661,  60  S  979. 

Ga. — Georgia  R  Co.  v.  Olds.  77  Qa. 
673;  Savannah  City,  etc.,  R.  Co.  v. 
Brauss,  70  Ga.  368;  Gasway  v. 
Atlanta,  etc,  R.  Co.,  68  Ga.  216. 

111. — Lake  Erie,  etc,  R.  Co.  v. 
Christison.  39  III.  A.  496. 

Ind. — Louisville,  etc.,  R.  Co.  v. 
Wolfe,  128  Ind.  347,  27  NE  606,  25 
AmSR  436. 

Ky. — Chicago.  etc^R.  Co.  v.  Rowell, 
151  Ky.  318.  161  SW  960:  Lexington 
R.  Co.  V.  Johnson,  129  Ky.  323,  122 
SW  830;  Louisville,  etc..  R.  Co.  v. 
Marshall,  110  SW  885,  30  KyL  639; 
Clarke  v.  Louisville,  etc.,  R.  Co.,  101 
Ky.  34,  39  SW  840,  36  LRA  123 
(under  statute);  Louisville  Southern 
R  Co.  V.  Mlnogue,  90  Ky.  369.  14 
SW  357.  12  KyL  378,  29  AmSR  378; 
Kentucky  Cent.  R.  Co.  v.  Dills,  4 
Bush  S93;  Southern  R.  Co.  v.  Brewer. 
105  SW  160,  32  KyL  43;  Louisville 
St.  R.  Co.  V.  Brownfleld,  96  SW  912, 
29  KyL  1097;  Louisville,  etc.,  R.  Co. 
V.  McClain,  66  SW  391.  28  KyL  187S; 
Pelton  V.  Holbrook.  66  SW  606,  21 
KyL  1824;  Louisville,  etc^,  R.  Co.  v. 
Kingman,  S6  SW  264.  Iff  KyL  82; 
Cincinnati,  etc.,  R.  Co.  v.  Richard- 
son. 14  KyL  367:  T^ulSVlUe,  etc,  R. 
Co.  V.  Ferrell,  7  KyL  607. 

Me. — Goddard  v.  Grand  Trunk  R. 
Co.,  67  Me.  202,  2  AmR  39. 

Md.--Phi1adelphia,  etc.  R.  Co.  v. 
Larkln,  47  Md.  166.  28  AmR  442; 
Baltimore,-  etc.,  R.  Co.  v.  Blocher,  27 
Md.  277. 

Miss^ininois  Cent.  R.  Co.  v. 
Smith.  108  Miss.  276,  69  8  87;  Hlg- 
gins  V.  Louisville,  etc,  R.  Ca,  64 
Miss.  80,  8  S  176;  Forsee  v.  Alabama, 
etc,  R.  Co.,  63  Miss.  66,  66  AmR  801: 
Memphis  etc.,  R.  Co,  v.  Green,  62 
Miss.  779;  Memphis,  etc.,  R.  Co.  v. 
Whitfield,  44  Miss.  466;  Helrn  v.  Mc- 
Caughan,  32  Miss.  17,  66  AmD  688. 

Mo. — Malecek  v.  Tower  Grove,  etc.. 
R.  Co.,  67  Mo.  17:  Dorsey  v.  Atchi- 
son, etc.  R.  Co.,  8S  Mo,  A.  528.  But 
see  Edelmann  v.  St.  Louis  Transfer 
Co.,  3  Mo.  A.  503  (as  to  what  con- 
stitutes ratlflcatlon  so  as  to  authorize 
punitive  damages), 

N.  H.— Hopkins  v.  Atlantic,  etc.,  R. 
Co.,  36  N.  H.  9,  72  AmD  287, 

N,  C, — Carver  v,  Carolina,  etc,  R. 
Co.,  169  N.  C.  204.  85  SE  293;  Huff- 
man V.  Southern  R.  Co.,  163  N.  C.  171, 
79  SB  307. 

Oh. — Atlantic,  etc,  R.  Co.  v.  Dunn, 
19  Oh.  St,  162.  2  AmR  882. 

Pa. — Pittsburgh,  etc.  R.  Co.  v. 
Lyon,  123  Pa.  140,  16  A  607,  10 
AmSR  517.  2  LRA  489. 

S.  C. — nobson  V.  Duncan,  90  S.  C. 
414,  73  SE  875;  Hull  V.  Seaboard 
Air  Line  R.  Co..  76  S.  C.  278.  57 
SE  28.  10  LRANS  1213;  Reeves 
V.  Southern  R.  Co.,  68  S.  C.  89.  46 
SE  643;  Appleby  v.  South  Caro- 
lina, etc..  R.  Co.,  60  S.  C.  48,  38 
SE  237;  Glover  v.  Charleston,  etc, 
R.  Co..  67  S.  C.  228,  35  SE  510;  Quinn 
V.  Smith  Carolina  R.  Co.,  29  S.  C. 
381,  7  SE  614,  1  LRA  682,  See  also 
Tolleson  v.  Southern  R.  Co.,  88  S.  C. 
7.  70  SE  311  (as  to  what  constitutes 
wantonness,  recklessness,  and  will- 
fulness). 

Tenn. — Memphis  St.  R.  Co.  v.  Shaw, 
110  Tenn,  4«7,  76  |SW,«>i  .^luer 
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may  be  liable  in  exemplary  dama^  tm  wanton 
miseonduct  or  gross  n^Ue^oe  of  its  eonduotor  or 
other  employees  in  asBaiuting  a  passenger,  or  in 
failing  to  protect  him  from  assaoft  by  fellow  pas- 
sengers or  others,^  or  for  his  malicious,  willful, 
and  wanton  insulting  conduct  toward  a  passenger. 
Bole  reqnixing  participation,  antborixation,  or 

Transp.  Co.  v.  Smith,  16  Lea  498,  1 
SW  280. 

W.  Va, — McDade  v.  Norfolk,  etc., 
R  Co.,  67  W.  Va.  682.  68  SB  378. 
But  see  Rlcketts  v.  Chesapeake,  etc., 
R.  Co..  33  W.  Va.  438.  10  SB  801, 
2S  AmSR  901,  7  LRA  854  [dfat 
Downey  v.  Chesapeake,  etc.,  A.  Co., 
28  W.  Va.  732]  (holdlns  that  the  em- 
ployee's wanton  or  malicious  act 
must  have  been  authorized  or  ratified 
by  the  company). 

See  irenerally  Damages  [13  Cyc 
114]. 

[a]  Bwwon  for  mm. — "There  is 
no  class  of  cases  where  the  doctrine 
of  exemplary  damages  can  be  more 
beneficially  applied  than  to  railroad 
corporations  In  their  capacity  of 
common  carriers  of  passengers;  and 
It  might  as  well  not  be  applied  to 
them  at  all  as  to  llmtt  its  applica- 
tion to  cases  where  the  servant  ts 
directly  or  Impliedly  commanded  by 
the  corporation  to  maltreat  and  In- 
sult a  passenger,  or  to  cases  where 
such  act  ts  directly  or  Impliedly  rati- 
fied; for  no  such  cases  will  ever  oc- 
cur. A  corporation  is  an  Imaginary 
being.  It  has  no  mind  but  the  mind 
of  Its  servants;  It  has  no  voice  but 
the  voice  of  its  servants;  and  It  has 
no  hands  with  which  to  act  but  the 
hands  of  Its  servants.  All  its 
schemes  of  mischief,  as  well  as  Its 
schemes  of  public  enterprise,  are  con- 
ceived by  human  minds  and  executed 
by  human  hands;  and  these  minds 
and  hands  are  Its  servants'  minds 
and  hands.  All  attempts,  therefore, 
to  diBtlnguish  between  the  guilt  of 
the  servant  and  the  guilt  of  the  cor- 
poration; or  the  malice  of  the 
servant  and  the  malice  of  the  cor- 
poration; or  the  punishment  of  the 
servant  and  the  punishment  of  the 
corporation.  Is  sheer  nonsense:  and 
only  tends  to  confuse  the  mind  and 
confound  the  Judgment.  Neither 
guilt,  malice,  nor  suffering  is  predl- 
cable  of  this  Ideal  existence,  called  a 
corporation.  And  yet  under  cover  of 
its  name  and  authority,  there  Is  In 
fact  as  much  wickedness,  and  as 
much  that  is  deserving  of  pun- 
ishment, as  can  be  found  anywhere 
else.  And  since  these  ideal  exist- 
ences can  neither  be  hung,  im- 
prisoned, whipped,  or  put  In  the 
stocks, — since  in  fact  no  correc- 
tive Influence  can  be  brought  to 
bear  upon  them  except  that  of 
pecuniary  loss, — It  does  seem  to  us 
that  the  doctrine  of  exemplary  dam- 
ages is  more  beneficial  In  Its  appli- 
cation to  them,  than  In  Its  applica- 
tion to  natural  persons.  If  those 
who  are  In  the  hanft  of  thinking  that 
it  Is  a  terrible  hardship  to  punish  an 
Innocent  corporation  for  the  wicked- 
ness of  Its  agents  and  servants,  will 
for  a  moment  reflect  upon  the  ab- 
surdity of  their  own  thoughts,  their 
anxiety  will  be  cured.  Careful  en- 
gineers can  be  selected  who  will  not 
run  their  trains  into  open  draws;  and 
careful  baggage  men  can  be  secured, 
who  will  not  handle  and  smash 
trunks  and  band-boxes  as  Is  now 
the  universal  custom;  and  the  con- 
ductors and  brake  men  can  be  had 
who  will  not  assault  and  Insult  pas- 
sengers; and  If  the  courts  will  only 
let  the  verdicts  of  upright  and  In- 
telligent Jurfcn  alone,  and  let  the 
doctrine  of  exemplary  damages  have 
Its  legitimate  Influence,  we  predict 
these  great  and  growing  evils  win 
be  very  much  lessened.  If  not  en- 
tirely rured.  There  fs  but  one 
vulnerable  point  about  these  Ideal 
existences,  called  corporations;  and 
that  Is.  the  pocket  of  the  monled 
power  that  Is  concealed  behind  them: 


ratification.  Ih  otber  junsdietions,  however,  the 
carrier  is  liable  for  exemplary  damages  in  sndi 
cases  only  where  it  has  participated  in,  previously 
anthoriaed,  or  subsequently  ratified  its  ranployee's 
willful,  wanton,  or  malicious  acts,  or  gross  n^li- 
genee,"  or  where  it  has  been  guilty  of  negligenoe  in 


and  if  that  is  reached  they  will 
wince.  When  it  Is  thoroughly  under- 
stood that  It  is  not  profitable  to  em- 
ploy careless  and  Indifferent  agents, 
or  reckless  and  Insolvent  servants, 
better  men  will  take  their  places, 
and  not  before.  It  is  our  judgment, 
therefore,  that  actions  against  cor- 

fioratlons,  for  the  willful  and  ma- 
iclous  acts  of  their  agents  and  ser- 
vants In  executing  the  business  of 
the  corporation,  should  not  form  ex- 
ceptions to  the  rule  allowing  exem- 
plaiy  damages.  On  the  contrary,  we 
think  tnls  Is  the  very  class  of  cases, 
of  all  others,  where  it  will  do  the 
most  good,  and  where  it  Is  most 
needed."  Goddard  v.  Grand  Trunk 
n.  Co.,  67  Me.  202,  823,  2  AmR  89. 

[b]  OHmlnal  llabmty  not  euen- 
tuu. — An  Instruction,  in  an  action  to 
recover  for  personal  injuries  to  a 
passenger,  that  the  facts  In  evi- 
dence to  authorize  punitive  damages 
must  be  such  as  would  subject  de- 
fendant's employee  to  liability  to 
conviction  for  criminal  negligence  If 
prosecuted  therefor  Is  properly  re- 
fused. Augusta,  etc^  R.  Co.  v.  Ran- 
dall, 79  Qa.  304,  4  SB  674. 

[c]  A  failure  to  provide  eltlMr  a 
■tool  or  a  Uglit  for  a  womait  paasenyer 
in  getting  off  the  train  at  a  place 
away  from  the  station  Is  some  evi- 
dence of  a  wanton  disregard  of  an 
obvious  duty,  as  regards  punitive 
damages.  Lancaster  v.  Southern  R. 
Co.,  92  S,  C.  177.  75  SE  398. 

41.  Ala. — Birmingham  R..  etc..  Co. 
v.  Coleman,  181  Ala.  478,  61  S  890. 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Jackson.  118  Ark.  391,  177  SW  33. 
LRA191BB  668  and  note;  Pine  Bluff, 
etc.,  B.  Co.  V.  Washington,  116  Ark. 
179,  172  SW  872. 

Ga. — East  Tennessee,  etc.,  R.  Co. 
r.  Fleetwood,  90  Qa.  23,  16  SB!  778; 
Savannah  St.,  etc.,  R.  Co.  v.  Bryan, 
86  Ga.  312.  12  SE  307.  22  AmSR  464: 
Atlantic,  etc.,  R.  Co.  v.  Condor.  76 
Ga.  61. 

Ill, — Amann  v.  Chicago  Consol. 
Tract.  Co^  243  111.  26S,  90  NE  673; 
Chicago  Conaol.  Tract.  Co.  v.  Ma- 
honey,  230  111.  662,  82  NE  868:  Wa- 
bash, etc..  R.  Co.  V.  Rector,  104  111. 
296. 

Ind. — Southern  R.  Co.  v.  Crone.  61 
Ind.  A.  800,  89  NE  762. 

Iowa. — McKlnley  v.  Chicago,  etc, 
R.  Co..  44  Iowa  314,  24  AmR  748. 

Ky. — Louisville,  etc.,  R.  Co.  v.  Byr- 
ley.  152-  Ky.  35.  163  SW  86,  AnnCas 
1915B  240;  Chesapeake,  etc..  R.  Co.  v. 
Robinett.  161  Ky.  778.  162  SW  976, 
45  LRANS  4S3;  Whit©  v.  South  Cov- 
ington, etc.,  R.  Co.,  150  Ky.  681,  160 
aw  837;  Lexington  R.  Co.  v.  Coxlne. 
Ill  Ky-  799.  64  SW  848.  23  KyL  1187. 
98  AmSR  430;  Louisville,  etc..  R.  Co. 
V.  Ballard,  86  Ky.  307.  3  SW  S80.  9 
KyL  7,  7  AmSR  600;  Sherley  v.  Bil- 
lings, 8  Bush  147.  8  AmR  461. 

Me. — Hanson  v.  European,  etc.,  R. 
Co.,  62  Me.  84.  16  AmR  404;  Goddard 
V.  Grand  Trunk  R.  Co..  67  Me.  202.  2 
AmR  39. 

Md. — Baltimore,  etc.,  R.  Co.  v.  Bar- 
g«r.  80  Md.  23,  30  A  660.  45  AmSR 
319,  26  LRA  220. 

Minn. — Berg  v.  St.  Paul  City  R. 
Co..  96  Minn.  618.  106  NW  191. 

Miss. — New  Orleans,  etc.,  R.  Co.  v. 
Burke.  ES  Miss.  200.  24  AmR  6S9. 

Mo. — McNamara.  v.  SL  Louis  Tran- 
sit Co..  182  Ho.  876,  81  SW  880,  « 
LRA  486:  Mills  V.  MetropoIlUn  St. 
R.  Co.,  167  Mo.  A.  629,  18T  SW  1006; 
Neuer  v.  Metropolitan  St.  R.  Co..  148 
Mo.  A.  402,  1S7  SW  669;  Shelby  v. 
Metropolitan  St.  R.  Co..  .141  Mo.  A. 
614,  126  SW  1189;  Berger  v.  Chicago, 
etc.,  R.  Co.,  97  iso.  A.  127,  71  SW 
102;  Randolph  v.  Hannibal,  etc.,  R. 


Co..  IS  Mo.  A.  609. 

Oh. — Baltimore,  etc.,  R.  Co.  v. 
Reed,  81  Oh.  Cir.  Ct.  621. 

Pa. — Artherholt  v.  Erie  Electric 
Motor  Co.,  27  Pa.  Super.  141. 

Tenn. — Springer  Transp.  Co.  v. 
Smith,  16  Lea  498,  1  SW  280;  Plant- 
ers* Packet  Co.  v.  Cofer,  4  Tenn.  Civ. 
A.  166. 

W.  Va. — Turk  v.  Norfolk,  etc..  R. 
Co.,  76  W.  Va.  623.  84  SE  569,  LRA 
1916E  145. 

[a]  Am  a  carrier  la  not  mbjeot  to 
a  cxi-mlnal  proseonttou  for  assault 
and  battery  on  a  passenger  commit- 
ted by  a  conductor,  exemplary  dam- 
ages may  be  awarded  In  a  civil  ac- 
tion against  the  carrier  therefor. 
Baltimore,  etc.,  R.  Co.  v.  Davis,  44 
Ind.  A.  875.  89  NE  408. 

[b]  raUure  to  protect  p— — nyer 
from,  assaalt. — Punitory  damages 
should  not  be  allowed  for  the  con- 
ductor's failure  to  protect  a  passen- 
ger from  assault  or  Insult  by  other 
passengers,  unless  there  has  been  a 
willful  refusal  or  absolute  failure 
to  interpose  when  called  on  for  as- 
sistance, or  when  the  Injury  occurs 
in  the  conductor's  presence.  Weak 
and  Inefflclent  action,  not  resulting 
from  want  of  sympathy  on  his  part 
for  the  person  aggrieved,  or  from  in- 
disposition to  aid  him.  may  render 
the  company  liable  to  compensatory, 
but  not  to  punitory,  damages.  New 
Orleans,  etc.,  R.  Co.  v.  Burke,  B3 
Miss.  200.  24  AmR  689. 

[c]  Xtnle  as  to  oondnetor  dlffecest 
from  otlwr  enq^yssB. — A  conductor 
of  a  railroad  train  is  required  by  his 
duty  to  the  railway  company  employ- 
ing him  to  protect  passengers  and 
to  carry  them  to  their  destination, 
and  as  an  aid  to  the  performance  of 
this  duty  ho  Is  sometimes  by  statute 
Invested  with  special  police  powers. 
Hence  an  assault  by  a  conductor  on 
a  passenger  In  his  train  Is  governed 
by  a  different  rule  than  injuries  In- 
flicted by  employees  acting  In  other 
capacities,  and  where  the  conduct  of 
the  passenger  usaulted  Is  peaceful, 
and  he  is  not  violating  any  rules  of 
the  carrier,  the  conductor  will  be 
deemed  to  have  acted  within  the 
scope  of  his  authority,  for  which 
punitive  as  well  &s  actual  damages 
may  be  assessed  agalnat  the  com- 
pany. Baltimore,  etc.,  R.  Co.  v.  Reed. 
31  Oh.  Clr.  Ct.  621. 

4a.  Louisville,  etc.,  R.  Co.  v.  Byr- 
ley,  162  Ky.  35.  158  SW  S6.  AnnCas 
1916B  240;  Chesapeake,  etc..  R.  Co. 
V.  Francisco,  149  Ky.  307,  148  SW 
46.  42  LRANS  88;  Louisville,  etc..  R. 
Co.  v.  Donaldson,  43  SW  439.  19  KyL 
1384;  Tazoo.  etc.,  R.  Co.  v.  Flt«ger- 
ald,  96  MlSB.  197.  60  S  631;  Huffman 
V.  Southern  R.  Co.,  163  N.  C.  171,  79 
SE  307;  Knoxville  Tract.  Co.  v.  I«iie. 
108  Tenn.  176.  68  SW  567,  48  I^RA 
649. 

Ja]    Mere  bnuftneness  not  an  In- 

•nlt^Although  there  is  a  breach  of 
duty  by  the  conductor  of  a  railroad 
train  toward  a  passenger,  yet.  In  the 
absence  of  willful  wrong,  oppression, 
or  reckless  disregard  of  his  rights, 
mere  brusqueness  in  the  words  or 
manner  of  the  conductor  toward  the 
passenger  Is  not  an  Insult  which  Jus- 
tlfles  the  Infliction  of  punitive  dam- 
ages against  the  company.  MISBtss- 
Ippl,  etc.,  R.  Co.  v.  ani,  66  Miss.  89. 
(  8  898. 

48.  U.  S. — Lake  Shore,  etc,  R.  Co. 
V.  Prentice.  147  V.  S.  101.  18  BCt  261, 
87  L.  ed.  97.  But  see  Fell  v.  North- 
em,  etc.,  R.  Co..  44  Fed.  248;  Gallena 
v.  Hot  Springs  R.  Co..  IS  Fed. 
116,  4  McCrary  871  (both  hold- 
ing that,  where  the  Injury  com- 
plained of  was  accompanied  by  nn- 


Fdr  later  oHem  aertfopmenta  and  ohanffes  In  the  law  see  cumulative  Annotations,  same  title,  pagaemd  note  number. 
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emplojring  or  retaming  the  employee.**  Thus  in 
these  jnrisdiotions  a  carrier  is  not  liable  in ,  exem- 
plary damages  for  a  malicious  or  wanton  assault  on 
a  passenger  by  one  of  its  employees,  when  it  did 
not  authorize,  participate  in,  or  ratify  sneh  as- 
saolt.**  The  mere  subsequent  retention  of  the  em- 
ployee who  has  been  guilty  of  such  willful  or  wanton 
conduct  does  not  of  itself  amount  to  such  a  ratifioa- 


necMsary  force  or  malice  and  was 
Inflicted  by  an  employee  of  the  car- 
rier In  the  line  oi  his  duty,  the  In- 
jured party  may  recover  exemplary 
damayeii  without  reference  to  any 
express  or  Implied  participation  In 
the  tort  by  the  carrier  by  authorli- 
Ing  It  before  or  approving:  it  after 
Its  commtsBjon). 

Cal. — Trablnr  v.  California  Nav., 
etc.,  Co.,  121  Cal.  131.  S3  P  644;  Ward- 
robe T.  California.  Sta«re  Co.,  7  Cal. 
118,  6S  AmX)  231. 

D.  G. — Flannery  v.  Baltimore,  etc., 
B.  Co..  15  D.  C.  111. 

La. — Patterson  v.  H«w  Orleans, 
etc.,  R.  Light,  etc.,  Co.,  110  Ia,  797, 
S4  S  782. 

N.  J. — Haver  v.  New  Jersey  Cent. 
R.  Co.,  64  N.  J.  L.  SIX,  45  A  S9S; 
Aclierson  v.  Eh-le  R.  Co.,  SZ  N.  J. 
254. 

N.  Y. — Cleghorn  v.  New  York  Cent., 
etc.,  R.  Co..  66  N.  Y.  44,  16  AmR  376; 
Eddy  T.  Syracuse  Rapid-Transit  R. 
Co.,  60  App.  Dlv.  109,  63  NYS  645; 
WrlB*t  V.  aiena  Palls,  etc.,  R.  Co., 
24  App.  Div.  617,  48  NTS  1026. 

N.  £>. — Voves  V.  Oraat  Northern 
K.  Co.,  26  N.  D.  110,  14S  NW  7«0,  48 
LiRANs  30  and  note. 

Okl. — Moore  v.  Atchison,  eta,  R. 
Co.,  26  Okl.  682,  110  P  1069. 

R.  I. — I^«an  V.  ProvldeuM.  etc., 
B.  Co.,  3  R.  1.  88,  62  AmD  377  and 
note. 

Tex. — Texas  Trunk  R.  Co.  v.  John- 
son, 75  Tex.  168.  12  SW  482;  Texas, 
etc.,  R.  Co.  V.  Beexley.  46  Tn.  Civ. 
A.  108,  101  SW  1061:  Denlson.  etc.. 
R.  Co.  V.  Randell,  29  Tex.  Civ.  A.  460, 
69  SW  1018. 

Va. — Southern  R.  Co.  v.  Grubbs, 
116  Ve,  876,  80  SB  749. 

Wis, — Robinson  v.  Superior  Rapid 
Transit  R.  Co.,  94  Wis.  846,  68  NW 
961,  69  AmSR  897,  34  LRA  206:  Mace 
V.  Reed.  89  Wis.  440.  62  NW  186; 
Bass  v.  Chlcaco.  etc.,  R.  Co.,  42  Wis. 
6S4,  24  AinRT87. 

See  KMierally  Damage*  [II  Cyc 

[a1  Ii— fling  ow*— (1)  "The  case 
in  which  the  Supreme  Court  of  the 
United  States  declared  Its  rule  arose 
in  1888,  and  Is  that  of  Lake  Shore, 
etc.,  R.  Co.  V.  Prentice.  147  U.  S.  lOl, 
18  set  261,  37  L.  ed.  97,  where  a  con- 
ductor of  the  defendant's  train, 
'without  cause,  had  the  plaintiff 
seised,  taken  from  the  train, 
searched,  publicly  humtUated.  and 
imprisoned.'  At  the  trial  the  defend- 
ant admitted  Its  liability  for  full 
compensatory  damages,  but  excepted 
to  the  courrs  instructions  that  the 
Jury  mirht  'add  somethlns  by  way 
of  punitive  damages  against  the  de- 
fendant, which  is  sometimes  called 
smart  money.  If  you  are  satisfied 
that  the  conductor's  conduct  was  Il- 
legal <and  It  was  lUegal).  wanton, 
and  oppressive.'  And  the  appellate 
court,  after  carefully  reviewing 
many  authorities,  announced  a  rule 
contrary  to  that  pronounced  In  Pell 
v.  Northern  Pac.  R.  Co.,  44  Ped.  248, 
and  exonerated  defendant  company 
from  liability  for  punitive  damaxea. 
adopting  the  Rhode  Island  rule  that 
'punitive  or  vindicative  damages,  or 
smart  money,  were  not  to  be  EUlowed 
as  against  the  principal  unless  the 
principal  participated  in  the  wrong- 
ful act  of  the  agent,  expressly  or 
Impliedly,  by  his  conduct  authoriz- 
ing It  or  approving  it  either  before 
or  after  it  was  committed.' "  Voves 
V.  Great  Northern  R.  Co.,  26  N.  D. 
110.  119,  143  NW  760,  48  LRANS  80. 
<2)  The  case  of  Lake  Shore,  etc..  R. 
Co.  v.  Prentice,  supra,  was  termed 
"the  great  case"  in  Wft.mer  v.  Mla- 
■ourl  Pac  R.  Co.,  112  Ped.  114,  117. 


[b]  BsMon  for  rale. — "There 
ought  to  be  a  difference  In  the  rule 
of  damages  against  principals  for 
torts  actually  committed  by  agents, 
In  cases  where  the  principal  is.  and 
In  oases  where  the  principal  Is  not, 
a  party  to  the  malice  of  the  agent. 
In  the  former  class  of  cases,  the 
damages  go  upon  the  malice  of  the 
principal:  malice  common  to  princi- 
pal and  agent.  In  the  latter  class 
of  oases,  the  recovery  is  for  the  act 
of  the  principal  through  the  agent. 
In  malice  of  the  agent  not  shared  by 
the  principal;  the  principal  being  re- 
sponsible lor  the  act.  but  not  for  the 
motive  of  the  agent.  Iti  the  former 
class,  the  malice  of  the  principal  la 
actual;  in  the  latter,  it  must  at  most 
be  constructive.  And  we  are  Inclined 
to  think  that  the  Justice  of  the  rule 
aocords  With  public  policy.  Respon- 
sibility for  compensatory  damages 
will  be  a  sufficient  admonition  to  car- 
rier corporations  to  select  competent 
and  trustworthy  officers.  And  re- 
sponsibility for  exemplary  damages, 
In  cases  of  ratiScation,  will  be  an 
admonition  to  prompt  dismissal  of 
offending  officers,  as  their  retention 
might  welt  be  held  evidence  of  ratl- 
flcatlon.  The  Interest  of  these  cor- 
porations and  of  the  public.  In  such 
matters,  should  be  made  alike  as  far 
as  possible.  And  we  hold  the  rule, 
as  we  have  stated  it,  the  Justest  and 
safest  for  both,"  Craker  v.  Chi- 
cago, etc.,  R.  Co.,  86  Wis.  667,  676,  17 
AmR  504. 

fc]  Who  deemed  the  eorpoxaUon. 
— ^"The  president  and  general  man- 
ager, or.  In  his  absence,  the  vlce- 

firesldent  in  his  place,  actually  wield- 
ng  the  whole  executive  power  of 
the  corporation,  may  well  be  treated 
as  so  far  representing  the  corpora- 
tion and  Identified  with  It,  that  any 
wanton,  malicious  or  oppressive  In- 
tent of  his,  in  doing  wrongful  acts 
In  behalf  of  the  corporation  to  the 
Injury  of  others,  may  be  treated  as 
the  Intent  of  the  corporation  Itself. 
But  the  conductor  of  a  train,  or 
other  subordinate  agent  or  servant 
of  a  railroad  corporation,  occupies  a 
very  different  position,  and  Is  no 
more  Identlfled  with  his  principal,  so 
as  to  affect  the  latter  with  his  own 
unlawful  and  criminal  Intent,  thbn 
any  agent  or  servant  standing  In  a 
corresponding  relation  to  natural 
persons  carrying  on  a  manufactory, 
a  mine,  or  a  house  of  trade  or  com- 
merce." Lake  Shore,  etc.,  R.  Co.  v. 
Prentice.  147  U.  S.  101,  114.  13  SCt 
261.  37  L.  ed.  97. 

[d]  The  opposite  Oootrlxie  has 
beMi  erlttolsea  as  follows:  "Of  the 
three  leading  cases  on  that  side  of 
the  Question,  Hopkins  v.  Atlantic, 
etc..  R.  CO.,  36  N.  H.  9,  72  AmD  287. 
can  hardly  be  reconciled  with  the 
later  decisions  In  Goddard  v.  Grand 
Trunk  R.  Co..  67  Me.  202,  2  AmR  39: 
Bixby  v.  Dunlap,  66  N.  H.  456,  22 
AmR  475;  Pay  v.  Parker,  53  N.  H. 
342.  16  AmR  270;  Atlantic,  etc..  R. 
Co.  V.  Dunn,  19  Oh.  St  162.  2  AmR 
382,  There  were  strong  dissenting 
opinions.  In  many,  if  not  most,  of 
the  other  cases,  either  corporations 
were  put  upon  different  grounds  In 
this  respect  from  other  principals, 
or  else  the  distinction  between  Im- 
puting to  the  corporation  such 
wrongful  act  and-  Intent  as  would 
render  It  liable  to  make  compensation 
to  the  person  Injured,  and  imputing 
to  the  corporation  the  Intent  neces- 
sary to  be  established  In  order  to 
subject  It  to  exemplary  damages  by 
way  of  punishment,  was  overlooked 
or  disregarded."  Lake  Shore,  etc.,  R. 
Co.  V.  Prentice,  147  U.  S.  101,  117. 


tion  of  his  aets  as  to  render  the  carrier  liable  for 
exemplary  damages^^  but  it  is  evidence  thereof,  and 
when  considered  tc^thcr  with  the  other  circum- 
stances may  be  sufficient  to  show  such  ratification,*^ 
as  where  the  carrier  retains  such  employee  with 
knowle^e  that  he  is  incompetent  or  unfit  for  the 
position  he  occupies.^ 
Gross  negligence  ddlned.  Gross  n^ligenoe  within 


18  SCt  261.  37  U  ed.  97. 

44.  Cleghorn  v.  New  York  Cent, 
etc.,  R  Co..  66  N.  Y.  44,  16  AmR  376; 
Bddy  V.  Syracuse  Rapid-Transit  R. 
Co..  60  App.  Dlv.  109,  63  NYS  645: 
Wrl«ht  V.  Glena  Palla,  etc.,  R.  Co., 
24  App.  Dlv.  617.  48  NYS  1026. 

4B.  IT.  S. — Norfolk,  etc..  Tract  Co. 
v.  Miller.  174  Fed.  607,  98  CCA  463. 

N.  J. — Haver  v.  New  jeraey  Cent. 
R.  Co.,  64  N.  J.  L.  312,  46  A  593. 

N.  Y. — Rowe  V.  Brooklyn  Heights 
R.  Co..  71  App.  Div.  474.  75  NYS  898. 

N.  D. — Voves  V.  Great  Northern  R. 
Co..  26  N.  D.  110,  148  NW  760.  48 
LRANS  30  and  note. 

Va. — Southern  R.  Co.  v.  Gnibbs, 
115  Va.  876.  80  SB  749. 

Wis.— Craker  v,  Chicago,  etc..  R. 
do..  36  Wis.  657,  17  AmRl04. 

[a]  Za  Vortn  Dakota.  Rev.  Codes 
(1906)  S  6662.  relative  to  punitive 
damages,  does  not  authorize  the  Im- 
position of  punitive  damages  solely 
as  a  punishment  to  a  defendant  car- 
rier for  an  assault  by  its  conductor. 
In  the  absence  of  proof  that  the 
carrier  authorised,  sanctioned,  or 
ratified  the  assault.  Voves  v.  Great 
Northern  R.  Co.,  26  N.  D.  110,  148 
NW  760,  48  LRANS  30. 

46.  Voves  V.  Great  Northern  R. 
Co.,  26  N.  D.  110.  148  NW  760,  48 
LRANS  80  and  note;  Dillingham  v. 
Russell,  73  Tex.  47.  11  SW  139.  IK 
AmSR  763,  3  LRA  634;  Southern  R. 
Co.  V.  Grubbs.  116  Va.  876,  80  SK 
749. 

[a]  Batlflcatloa  a  aueatlon,  of 
faet.— "The  whole  doctrine  of  ex  post 
facto  animus  as  a  basis  of  exem- 
plary damages  sewas  to  us  an  anom- 
aly. It  goes  further  than  to  pun- 
ish for  evil  motive,  and  condemns 
and  punishes  for  evil  afterthought 
imputed,  which  the  court  below  in- 
formed the  Jury  existed  as  matter  of 
law  if  the  conductor  was  retained  in 
the  service  after  knowledge  of  his 
misconduct  There  are  caees  which 
hold  that  retention  In  service  under 
such  clrcumatances  amounts  to  rati- 
Scatlon  of  acts  that  may  be  ratified, 
but  It  seems  to  us  that  this  Is  not 
necessarily  true,  and  that  when  rati- 
fication is  an  issue  this  should  be 
left  to  the  Jury  or  court  trying  the 
cause  under  all  the  evidence,  to  be 

Classed  upon  as  any  other  fact  In 
Bsue."  Dillingham  v.  Russell,  73 
Tex.  47,  65,  11  SW  139.  16  AmSR 
763,  3  LRA  634. 

47.  Denlson.  etc.,  R.  Co.  v,  Ran- 
dell, 29  Tex.  Civ.  A.  460,  69  BW  1013; 
Robinson  v.  Superior  Rapid  Transit 
R.  Co.,  94  Wis.  346,  68  NW  961,  59 
AmSR  897,  34  LRA  205;  Bass  v.  Chi- 
cago, etc..  R.  CO.,  42  Wis.  654,  14 
AmR  437;  Bass  v,  Chicago,  etc.,  R. 
Co..  39  Wis.  636. 

[a]  Illnstratioiui^(l)  Where  a 
railroad  company's  manager  is  pres- 
ent at  the  trial  and  conviction  of 
one  of  Its  conductors  for  assault 
while  collecting  fares,  and  pays  the 
conductor's  fine  and  retains  htm  In 
the  company's  service  thereafter, 
there  Is  a.  sufficient  ratification  of 
the  conductor's  act  In  making  the 
assault  to  render  the  company  liable 
for  exemplary  damages.  Denlson. 
etc..  R.  Co.  v.  RandelT,  29  Tex.  Civ. 
A.  460,  «9  SW  1013.  (2)  Where,  after 
the  carrier  had  notice  that  Its  brake- 
man  had  assaulted  a  passenger.  It 
retained  him  In  Its  service  and  pro- 
moted him  to  a  position  of  greater 
responsibility.  It  might  be  aucn  rati- 
fication aa  authorizes  an  award  of 
exemplary  damages.  Bass  v.  Chi- 
cago, etc..  R.  Co..  39  Wis.  636. 

48.  Cleghorn  v.  New  York  Cent., 
etc.,  R.  Co..  66  N.  Y.  44,  15  AmR  876. 

[a]   ZUwtr««toaB^;-ir  &,  j«.u?oad 
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the  above  rules  has  been  held  to  ooosist  in  that 
entire  want  of  care  which  raised  a  presumption  'of 
a  conscious  indifference  to  the  passenger's  safety.^^ 
But  on  the  other  hand  it  has  been  held  that  negli- 
gence may  be  gross  without  being  willful  or  inten- 
tional,"** and  that  the  absence  of  sliglit  care  in  the 
management  of  a  train  or  in  keeping  the  track  in 
repair  is  such  gross  n^ligence  as  will  authorize 
exemplary  damages." 

[%  1399]  6.  Amonnt  of  DunageB— a.  In  GeneraL 
Where  the  damages  to  a  passenger  are  only  such  as 
are  capable  of  direct  proof  and  assessment  at  a 
money  value,  of  course  no  question  can  be  made  as 
to  the  amount  of  dami^s  to  be  recovered;  but  in 
all  those  actions  of  passengers 'against  carriers  that 
involve  the  consideration  of  physical  pain  or  mental 
suffering,  or  both,  and  which  constitute  much  the 
larger  number  of  such  actions,  the  law  can,  in  the 
nature  of  things,  famish  no  definite  estimate  of  the 


oompensatibn  to  be  awarded,  and  the  amonnt  is 
therefore  committed  to  the  juc^^oient  and  sound 
discretion  of  the  jury,  under  proper  instmctifms 
from  the  court  as  to  tiie  elements  to  be  considered, 
and,  except  where  exemplary  damages  are  proper, 
should  be  such  sum  as  will  fairly  and  reasonably 
compensate  the  person  injured,"'  not  exceeding  the 
amount  claimed. 

[$  1400]  b.  Circnmstances  Affecting  Amonnt  of 
Damages — (1)  In  Ctoneral  In  determining  the 
amount  of  damages,  aside  from  the  elements  here- 
tofore considered,"  the  jury  may  take  into  consid- 
eration the  injured  passenger's  position  in  life,  the 
business  or  profession  in  which  he  is  engaged,  the 
means  at  his  disposal  to  earn  mdney,  and  the  extmt 
to  which  they  are  affected  in  consequence  of  the 
injury.""  Thus  the  jury  may  consider  the  business 
in  which  he  is  engaged,  and  the  extent  and  amonnt 


company,  for  Instance,  knowinjrly 
and  wantonly  employs  a  drunken 
engineer,  or  Bwitcnman,  or  retains 
one  after  knowledge  of  his  habits  is 
clearly  brought  home  to  the  com- 
pany, or  to  a  superintending  agent 
authorized  to  employ  and  discharge 
him,  and  injury  occurs  by  reason  of 
such  habits,  the  company  may  and 
ought  to  be  amenable  to  the  severest 
rule  of  damages."  Cleghorn  v.  New 
Tork  Cent.,  etc.,  R.  Co..  56  N.  T.  44, 
48.  15  AmR  375. 

49.  U.  S.— Milwaukee,  etc.,  R.  Co. 
V.  Arms,  91  U:  S.  4S9,  23  L.  ed.  374. 

Ala. — Alabama  Groat  Southern  R. 
Co.  V.  Htll,  93  Ala.  514,  9  S  722,  30 
AmSR  65:  Alabama  Great  Southern 
R.  Co.  V.  Arnold,  80  Ala.  600,  2  S  S37. 

Ark. — Chicago,  etc.,  R.  Co.  v. 
Owens,  118  Ark.  467,  177  SW  8. 

Mass. — Renaud  v.  New  York,  etc., 
R.  Co.,  206  Mass,  657,  92  NB  710. 

N.  Y. — Cleghorn  v.  New  Tork  Cent., 
etc..  R.  Co..  56  N.  Y.  44.  16  AmR  375. 

Okl. — Atchison,  etc.,  R.  Co.  v. 
Chamberlain.  4  Okl.  542.  46  P  499. 

S.  C. — Appleby  v.  South  Carolina, 
etc.,  R.  Co.,  60  S.  C.  48.  38  SE  237. 

Tex. — Missouri  Pac,  R.  Co.  v.  Shu- 
ford.  72  Tex.  165,  10  SW  408. 

"W.  Va. — Barker  v.  Ohio  River  R. 
Co.,  51  W.  Va.  42S,  41  SS  148,  90  Am 
SR  808. 

"That  rule  is,  when  negligence  is 
so  gross  as  to  evince  an  entire  want 
of  care,  and  is  sufficient  to  raise  a 
presumption  that  the  defendant,  be- 
ing cognizant  of  the  probable  consft- 
quences  is  indifferent  to  the  danger 
to  which  the  persons  or  property  of 
others  may  be  exposed — 'a  conscious 
Indifference  to  consequences' — exem- 
plary damages  may  be  awarded.  It 
is  not  nece»swi.ry  that  the  injury  shall 
be  wilful."  Alabama  Great  Southern 
R.  Co.  V.  Arnold,  80  Ala.  600,  608,  2 
S  237. 

[a]  Tlia  term  "gross  ne^Ugenoe,** 

under  the  statute  relating  to  the  neg- 
ligence of  employees,  means  negli- 
gence materially  greater  than  the 
lack  of  ordinary  care;  but  a  finding 
of  gross  negligence  should  be  sus- 
tained, where  the  injury  likely  to 
result  from  failure  to  do  that  which 
should  be  done  will  be  fatal  or  very 
serious,  so  that  a  finding  of  gross 
negligence  by  a  carrier's  employees 
Is  Justified  where  an  express  train  is 
run  past  a  station  without  slowing 
up  while  a  local  train  is  stopping  to 
discharge  passengers.  Renaud  v. 
New  York,  etc.,  R.  Co.,  206  Mass.  657. 
92  NE  710. 

[b]  Tallnr*  to  k*«p  track  In  r«- 
pur. — Evidence  showing  that  an  ac- 
cident was  caused  by  a  broken  tsA\, 
that  the  rails  and  crosstles  at  that 
place  were  worn,  rotten,  and  un- 
sound, and  that  old  rails  were  being 
constantly  used  to  repair  the  track 
there.  Is  sufficient  to  authorize  the 

Jury  to  infer  that  the  carrier  had 
:nowl6dge     of     this     condition  of 
things,  and  to  impute  to  It  such  reck- 


lessneBS  or  wantonness  as  is  the 
equivalent  of  conscious  wrongdoing 
In  continuing  to  run  trains  over  a 
track  In  sucn  condition;  and,  so  find- 
ing, the  jury  may  award  punitive 
damages.  Alabama  Great  Southern 
R.  Co.  V.  HlU.  93  Ala.  A.  614,  9  S  722. 
30  AmSR  66. 

[c]  SndAMtlr  IwoUiv  train. — 
Where  a  passenger  receives  injuries 
caused  by  the  recklessness  and  care- 
lessness of  an  engineer  in  suddenly 
backing  the  train  as  a  passenger  Is 
preparing  to  alight,  the  Jury  is  Justi- 
fied in  awarding  exemplary  damages. 
Appleby  V.  South  Carolina,  etc.,  R. 
Co..  60  S.  C.  48.  38  SE  287. 

[d]  BeoUsss  rat*  of  epwa^fl) 
Running  a  train  over  a  defective 
track  at  the  rate  of  a  mile  a  minute 
Is  a  reckless  disregard  of  the  rights 
of  the  passengers,  authorizing  ex- 
emplary damages.  GrltHn  v.  South- 
ern R.  Co.,  65  S.  C.  122.  43  SE  445. 
(2)  Running  a  train  over  a  trestle  at 
fifty  miles  an  hour  when  the  sched- 
ule time  Is  thirty-three  miles  an  hour 
may  support  punitive  damages  in  an 
action  for  wrongful  death.  Nicklea 
v.  Seaboard  Air  Line  R.  Co.,  74  S.  C. 
102.  64  SE  255. 

QroBs  negllgwcs  d*flned  nnsraUy 
see  Negligence  [29  Cyc  4231. 

60.  Jacksonville,  etc.,  R.  Co,  v. 
Southworth.  32  III.  A.  307  [aff  136 
111.  250,  25  NE  1093];  Louisville,  etc., 
R.  Co.  V.  McCoy.  81  Ky.  403, 

51.  Louisville,  etc..  R.  Co.  v.  Mc- 
Coy. 81  Ky.  403;  Maysvllle,  etc.,  R. 
Co.  v.  Herrlck.  13  Bush  <Ky.)  122. 

[al  Absenoe  of  Ul  oar*  not  necss- 
■aryj— To  enable  a  passenger  to  re- 
cover punitive  damages  in  such  a 
case,  it  Is  not  necessary  to  show  the 
absence  of  all  care,  or  reckless  in- 
difference to  the  safety  of  passen- 
gers, or  intentional  misconduct  on 
the  part  of  the  agents  and  officers 
of  the  company.  Maysvllle.  etc..  R, 
Co.  v.  Herrlck.  13  Bush  (Ky.)  122. 

52.  Ala, — Birmingham  R.,  etc.,  Co. 
v.  Rutledge.  142  Ala,  195,  39  S  338. 

Ark. — Memphis,  etc..  R.  Co.  v. 
Trussell.  122  Ark.  516.  183  SW  981. 

Del. — Behen  v.  Philadelphia,  etc., 
R.  Co..  93  A  903*  Smlthers  v.  Wil- 
mington City  R.  Co..  22  Del.  422,  67 
A  167. 

Ga. — Central  of  Georgia  R.  Co.  v. 
Stancel,  118  Ga.  142.  44  SE  975. 

Ky. — Louisville  R.  Co.  v.  Prick. 
168  Ky.  450,  165  SW  649. 

N.  Y.— Nash  v.  Yonkers  R.  Co..  63 
App.  Dlv,  315.  71  NYS  694;  Dleffen- 
bach  V.  New  York.  etc..  R.  Co..  6 
App.  Div.  91,  38  NYS  788;  Walker  v. 
Eric  R.  Co.,  63  Barb.  260. 

Pa. — Winia  V.  Second  Ave.  Tract. 
Co..  189  Pa.  430,  42  A  1. 

W,  Va. — Normile  v.  Wheeling 
Tract.  Co.,  67  W.  Va.  132,  49  SE 
1030,  68  LRA  901. 

See  also  Damages  [13  Cyc  22]. 

"In  this  daaa  of  cases  no  precise 
rule  exists,  by  which  the  extent  of 
the  recovery  can  be  prescribed;  for 


the  compensation  to  be  reeetved  Is, 
to  a  great  extent,  to  be-awarded  for 
pain  and  suffering  which  cannot  be 
accurately  measured  by  amounts.  .  .  . 
The  rule  so  carefully  maintained  and 
guarded  In  actions  upon  contracts, 
and  for  tortious  Injuries  to  prop- 
erty, is  Incapable  of  being  applied 
where  the  injury  la  to  the  person; 
for  those  injuries  are  without  pre- 
cise pecuniary  measure.  The  law 
has.  accordingly.  In  this  class  of 
cases,  committed  the  determination 
of  the  amount  of  damages  to  be 
awarded  to  the  experience  and  good 
sense  of  Jurors."  Walker  v.  Erie  R. 
Co.,  63  Barb.  (N.  T.)  260,  286. 

■xemplary  duuffM  see  supra  If 
139  6— 13p  8. 

58.  Louisville  R.  Co.  v.  Frlck.  158 
Ky.  460,  165  SW  649;  Nash  v.  Yonk- 
ers R.  Co.,  63  App.  Dlv.  315,  71  NYS 
694. 

54.    See  supra  If  1393-1398. 

SB,  U.  S. — Mackoy  v.  Missouri  Pac. 
R.  Co..  18  Fed.  236,  6  McCrary  638. 

Ua, — Macon,  etc.,  R.  Co,  v.  John- 
son, 38  Ga.  409. 

Ind. — Louisville,  etc..  R.  Co,  v. 
Mlller,  141  Ind.  533,  37  NR  343. 

Ky.— Louisville,  etc.,  R.  Co,  v. 
Carothers.  65  SW  833,  66  SW  386,  28 
KyL  1673. 

Miss. — Southern  R.  Co.  v.  Kend- 
rick.  40  Miss.  374,  90  AmD  332. 

Mo. — Whalen  v.  St.  Louis,  etc.,  R. 
Co.,  60  Mo.  323. 

N,  Y. — Brignoll  v.  Chicago,  etc.,  R. 
Co.,  4  Daly  182. 

Oh.— -Cleveland,  etc..  R.  Co.  v. 
Sutherland.  19  Oh.  St.  151. 

Tex. — Missouri,  etc..  R.  Co.  v. 
Raney,  44  Tex.  Civ.  A.  617,  99  SW 
589, 

Wis.— Abbott  V.  TolUver,  71  Wla 
64,  36  NW  622. 

Eng.— Phillips  V.  Irftndon.  etc.,  R. 
Co..  5  C.  P.  D.  280  [app  dism  E  Q.  B. 
D,  78,  8  ERC  4471. 

Que. — Tudor  v.  Quebec,  etc..  R.  Co.. 
41  Que.  Suuer.  19,  13  CanRCas  387. 

[a I  Poutlon  considered  In  oom- 
penaating  for  disflgnremsnt — In  al- 
lowing compensation  for  a  disfigure- 
ment of  the  passenger's  person 
which  consisted  in  a  scar  on  the 
forehead,  the  condition  and  circum- 
stances of  the  passenger  shoul<P  b« 
taken  Into  consideration.  The  Ori- 
flamme.  18  F.  Cas.  No.  10.572,  S 
Sawy.  397. 

[  b  ]  EvlOsnoe  of  cbaraetsr. — ( 1 ) 
The  fact  that  a  female  passenger 
who  is  injured  is  of  unchaste  char- 
acter may  be  considered  by  the  jury 
in  assessing  compensatory  damages, 
so  far  as  it  tends  to  show  her  ability 
to  earn  money  or  take  care  of  a 
family.  Abbot  v.  Tolllver,  71  Wis. 
64,  36  NW  622.  (2)  And  where  a 
passenger  sues  for  an  injury  and 
testifies  that  prior  to  the  injury  h« 
was  employed  In  a  certain  business, 
and  that  he  was  an  Industrious,  cap- 
able man  in  that  business,  and  able 
to  earn  full  wages,  but  that  he  has 


For  latsr  oasMi  derelopmsBta  and  ehaagas  in  the  law  see  cumulative  Annotations,  nma  title,  pass  sAdAote  number. 
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of  his  ordinary  business,"  and  his  expectation  of 
life,  where  the  injury  is  permanent."'  But  the  in- 
jured passenger  cannot  show  the  number  of  his 
family  and  the  fact  that  they  are  dependent  on  hiqi 
for  support,  tta  the  purpose  of  inoreasii^  the 


Deduction  of  inanrance  money.  The  carrier  can- 
not avoid  or  diminish  its  liability  to  make  full 
compensation  for  the  injury  inflicted,  by  showing 
that  the  passenger  has  received  a  sum  from  an 
insurance  company  on  account  of  his  injury."" 

Effect  of  prcTiooBly  existing  disease  or  mjnry- 
Where  the  negligence  of  a  carrier  results  in  the 
infliction  of  an  injury  on  a  passenger,  and  the 
passenger's  physical  condition  at  the  time  of  the 
injury  is  such,  by  reason  of  a  previously  existing 
injury  or  diseased  condition,  as  to  aggravate  the 
injury,  the  carrier  cannot  claim  immunity  from  the 


aggravated  result  because  it  did  not  know  of  the 
passenger's  physical  condition  and  could  nof  fore- 
see the  special  injury  complained  of;  the  passenger 
is  entitled  to  full  compensation  for  the  injury 
inflicted." 

[$  1401]  (2)  Effect  of  Passenger's  Negligence  or 
Impmdence.^^  While  the  carrier  is  bound  to  make 
compensation  for  all  the  consequences  resulting 
directly  and.  proximately  from  its  wrong,  the  pas- 
senger on  the  other  hand  is  bound  by  law  to  use 
ordinary  care  and  prudence  to  render  his  injury  or 
loss  no  greater  than  is  necessary  under  the  circum- 
stances ;  and,  where  a  passenger  has  suffered  by  rea- 
son of  the  carrier's  wrong,  no  a^ravation  of  the 
injury  or  unreasonable  expense  incurred,  attribut- 
able to  the  passenger's  negligence  or  voluntary  act 
of  imprudence,  will  be  considered  in  determining 
the  compensation  to  which  he  is  cntitled.^^   But,  if 


been  crippled  by  the  Injury,  whereby 
he  cannot  work  so  as  to  earn  full 
wages.  It  Is  competent  for  the  com- 
pany. In  defense,  to  show  that  he  was. 
and  naa  continued  to  be,  a  habitual 
drunkard.  Cleveland,  etc.,  R.  Co.  v. 
Sutherland,  19  Oh.  St.  Is;.  (3)  But 
compenaatoTy  damages  for  physical 
pain  and  mental  Buffering  are  not  to 
be  diminished  by  the  tost  that  plain- 
tiff is  an  obscure  man,  that  he  is  a 
bartender,  a  professional  gambler,  or 
oven  a  vagrant.  Boyle  v.  Case,  IS 
Fed.  880,  9  Sawy.  386. 

[c]  lioMM  in  budBSM. — ^Where  a 
passenger  la  Infected  with  smallpox 
from  a  ticket  ag6nt  from  whom  he 
purchases  tickets,  losses  In  business 
on  account  of  patrons  staying  away 
through  fear  or  Infection  are  not  too 
remote  as  an  element  of  damages. 
Missouri,  etc..  R.  Co.  v.  Raney,  44 
Twc.  Civ.  A.  BX7.  99  SW  689. 

Se.  XS.  S. — Wade  v.  Ijeroy,  20  How. 
Si.  16  L.  ed.  813. 

Colo. — Rio  Orande  Western  R.  Co. 
V.  Rubensteln,  6  Colo.  A.  121.  88  F 
78. 

III. — Chicago,  etc.,  R.  Co.  v.  Meech, 
69  111.  A.  69. 

Xnd. — Ohio,  etc.,  R.  Co.  v.  Hecht, 
115  Ind.  443,  17  NC  297. 

N.  Y. — Slmonln  v.  New  York,  etc, 
R.  Co^  36  Hun  214. 

N.  C. — Wallace  v.  Western  North 
Carolina  R.  Co.,  104  N.  C.  442,  10  8E 
652. 

Tex. — Galveston,  etc.,  R.  Co.  v. 
Cooper,  2  Tex.  Civ.  A.  42,  20  SW  990. 

Eng. — Phillips  V,  I^ondon,  etc.,  R. 
Co..  6  Q.  B.  D.  78,  8  ERG  447. 

[a]  Bvldeaoe  of  extent  of  Injury 
to  boslness. — ^Where  the  sole  Ques- 
tion Is  how  much  the  earning  ca- 

eaclty  of  plaintiff  has  been  decreased 
y  reason  of  his  injuries,  it  Is  com- 
petent to  prove  what  his  business 
was  worth  for  the  year  preceding  the 
accident  and  what  It  was  after  the 
accident.  Chicago,  etc.,  R.  Co.  v. 
Meech,  59  111.  A.  69;  Galveston,  etc., 
R.  Co.  V.  Cooper,  2  Tex.  Civ.  A.  42, 
20  SW  990. 

[b]  Bvldonoe  of  past  Inoome  from 
profession. —  Where  a  professional 
man  is  Injured  through  the  negli- 
gence of  a  carrier,  he  may  testify  as 
to  his  past  earnings  for  the  purpose 
of  enabling  the  Jury  to  fix  the 
amount  of  his  damages.  Simonln  v. 
New  York,  etc.,  R.  Co.,  36  Hun  (N. 
T.)  214:  Nash  V.  Sharpe.  19  Hun  (N. 
Y.)  365;  Walker  v.  Erie  R.  Co.,  63 
Barb.  (N.  Y.)  260;  Phillips  v.  Lon- 
don, etc.,  R.  Co.,  5  Q.  B.  D.  78,  8 
ERC  447. 

[d  Parmer. —  In  a  personal  in- 
Jury  action  by  a  passenger,  tt  is  not 
error  to  permit  him  to  testify  that 
his  services  were  worth  two  thou- 
sand dollars  as  a  farmer  and  a 
ranchman.  Delano  v.  Pelrce,  825 
Fed.  976,  141  CCA  98. 

57.  Macon,  etc.,  R.  Co.  v.  Johnson, 
38  Ga.  409;  Louisville,  etc.,  R.  Co.  v. 
Miller,  141  Ind.  B33,  37  NE  343;  Gal- 
veston, etc.,  R.  Co.  V.  Cooper,  2  Tex. 
Civ.  A.  42.  20  SW  990. 

[a]    MaaOwa  Ufa  tablas  aOBiia- 


slbls. —  Standard  life  tables  may  be 
introduced  to  show  the  probable  du- 
ration of  plaintifTs  life.  Macon,  etc., 
R-  Co.  V.  Johnson,  38  Ga.  409:  Louis- 
ville, etc..  R.  Co.  V.  Miller,  141  Ind. 
533.  37  NE  343.  And  see  generally 
Evidence  [17  Cyc  4221. 

68.  Southern  Pac.  Co.  v.  Rau)t,  49 
Fed.  896,  1  CCA  416;  Pennsylvania 
R.  Co.  V.  Books.  67  Pa.  839,  98  Aml> 
229:  Lalngv.  Colder,  8  Pa.  479,  49 
AmD  533;  Kreuzlger  v.  Chicago,  etc., 
R.  Co.,  73  Wis.  168,  40  NW  867. 

89.  111.— Pittsburg,  etc.,  R.  Co.  v. 
Thompson.  66  III.  138. 

Ky. — Louisville,  etc,  R.  Co.  v. 
Carothers,  66  SW  888,  66  8W  386,  28 
KyL  1678. 

Hd. — ^Baltimore  City  Pass  R.  Co. 
V.  Baer,  90  Md.  97.  44  A  992. 

N.  Y. — Kellogg  V.  New  York  Cent., 
etc..  R.  Co.,  79  N.  T.  72;  Althorf  v. 
Wolfe,  22  N.  T.  866. 

Pa. — North  Pennsylvania  R.  Co.  v. 
Kirk,  90  Pa.  16. 

Tex. — Missouri,  etc.,  R.  Co.  v. 
Flood,  16  Tex.  Civ.  A.  197,  79  SW 
1106. 

Vt. — Harding  v.  Townshend,  48  Vt. 
536,  5  AmR  304. 

Eng. — Bradbufn  v.  Great  Western 
R.  Co.,  L.  R.  10  Ehcch.  1.  S  SRC  439. 

See  generally  Damages  [IS  Cyc 
701. 

[al  Contrazy  ml*  ander  l^rd 
Oampbeill's  Act. — In  an  action  under 
9  &  10  Vict,  e  93,  to  recover  dam- 
ages for  the  death  of  a  passenger 
caused  by  a  carrier's  negligence.  It 
Is  proper  to  deduct  life  insurance  left 
by  the  deceased  from  the  amount 
arrived  at  as  a  fair  compensation  to 
the  family  had  there  been  no  insur- 
ance. Hicks'  V.  Newport,  etc..  R.  Co., 
4  B.  &  S.  403  note  a,  116  ECL  403 
note  a,  122  Reprint  SIO  note  a. 

60.  U.  S. — Southern  Pac.  Co.  v. 
Cavin.  144  Fed.  348.  75  CCA  350;  Pell 
V.  Northern  Pac.  R.  Co..  44  Fed.  248 
(fact  of  rupture  as  aggravating  men- 
tal suffering). 

Ala. — Montgomery,  etc.,  R,  Co.  v. 
Mallette,  93  Ala.  209,  0  S  363;  Louis- 
ville, etc..  R.  Co.  V.  Jones,  83  Ala. 
376,  3  S  902. 

Ind. — Louisville,  etc.,  R.  Co.  v. 
Miller,  141  Ind.  533,  37  NE  843; 
Louisville,  etc..  R.  Co.  v.  Snyder,  117 
Ind.  436.  20  NE  284.  10  AmSR  60  and 
note,  3  LRA  434;  Ohio,  etc.,  R.  Co.  v. 
Hecht,  115  Ind.  443,  17  NE  297. 

Md.— Baltimore  City  Pass.  R.  Co. 
v.  Kemp.  61  Md.  74. 

i*o. — Brown  V.  Hannibal,  etc.,  R. 
Co.,  66  Mo.  ESS;  Mathew  v.  Wabash 
R.  Co.,  115  Mo.  A.  468,  78  SW  271 
£aff  199  U.  S.  605,  26  SCt  752,  50  L. 
ed.  329]. 

Tex. — ML-isourl,  etc.,  R.  Co.  v. 
Byrd,  40  Tex.  Civ.  A.  316.  89  SW 
991:  Pecos,  etc.,  R.  Co.  v.  Williams, 
34  Tex.  Civ.  A.  100.  78  SW  6;  Gulf, 
etc.,  R.  Co.  V.  Brown,  16  Tex.  Civ.  A. 
93.  40  SW  608. 

Wis. — Nelson  v.  Chicago,  etc.,  B. 
Co..  130  Wis.  214,  109  NW  933. 

Compare  Pullman  Palace  Car  Co.  v. 
Barker,  4  Colo.  344.  848,  34  AmR  89 
(holding  that,  where  a  sleeping  car 


caught  Are  through  the  negligence  of 
the  carrier's  employees,  and  a  female 
passenger  who  was  at  the  time  "un- 
well" was  awakened  only  in  time  to 
escape  partly  dressed,  and  In  passing 
to  another  car  caught  a  severe  cold 
which  caused  the  cessation  of  her 
menses,  resulting  in  severe  Illness, 
the  negligence  of  the  carrier's  em- 
ployees was  not  the  proximate  cause 
of  such  illness,  hut  the  exposure  in 
her  then  condition  which  must  be 
deemed  an  Intervening  independent 
cause.  The  court  said :  "Persons  who 
are  ill  have  a  right  to  enter  the  cars 
of  a  railroad  company  and  travel 
therein;  as  a  common  carrier  of  pas- 
sengers the  company  has  no  right  to 
prevent  them,  but  the  increased  risk 
arising  from  conditions  affecting 
their  fitness  to  Journey,  certainly 
where  they  are  unknown  to  the  car- 
rier, must  rest  upon  their  own 
shoulders"). 

See  generally  Damages  [13  Cyc  31]. 

[al  An  invalid  pasaengsr  Injured 
by  the  carrier's  negligence  fs  entitled 
to  recover  for  an  increase  of  her  ex- 
isting ailments  thereby  occasioned. 
Mathew  v.  Wabash  B.  Co.,  115  Mo. 
A.  468,  78  SW  271  [aff  199  U.  S. 
605.  26  SCt  762,  BO  L.  ed.  329]. 

[b]  Vredlsposltlon  to  eancsr^— 
Where  a  passenger  received  an  In- 
Jury  which  resulted  In  a  cancer,  the 
court  In  discussing  the  effect  of  the 
passenger's  predisposition  to  cancer 
said:  "That  the  .  .  .  plaintiff 
may  have  had  a  tendency  or  predis- 
position to  cancer,  can  afford  no  pro- 
per ground  of  objection.  She  In  com- 
mon with  all  other  people  of  the  com- 
munity had  a  right  to  travel  or  be 
carried  In  the  cars  of  the  defendants, 
and  she  had  a  right  to  enjoy  that 
privilege  without  incurring  the  peril 
of  receiving  a  wrongful  injury  that 
might  result  in  Innamlng  and  de- 
veloping the  dormant  germs  of  a 
fatal  disease.  It  is  not  for  the  de- 
fendants to  say  that  because  they 
did  not,  or  could  not  In  fact,  an- 
ticipate such  a  result  of  their  negli- 
gent act,  they  must  therefore  be 
exonerated  from  liability  for  such 
consequences  as  ensued.  They  must 
be  taken  to  know,  and  to  contemplate, 
all  the  natural  and  proximate  con- 
sequences, not  only  that  certainly 
would,  but  that  probably  mlpht  flow 
from  their  wrongful  act.  Uhe  de- 
fendants must  be  supposed  to  know 
that  it  was  the  right  of  all  classes 
and  conditions  of  people,  whether  dis- 
eased or  otherwise,  to  be  carried  in 
their  cars,  and  It  must  also  be  sup- 
posed that  they  knew  that  a  personal 
Injury  Inflicted  upon  any  one  with 
jjredisposltlon  or  tendency  to  cancer, 
might,  and  probably  would,  develop 
the  disease."  Baltimore  City  Pass. 
R.  Co.  v.  Kemp.  61  Md.  74,  82. 

61.    Cross  rtfsreneasi 
Contributory   negligence   in  general 

see  infra  S{  1481-1528. 
Duty  to  prevent  or  reduce  damages 

from  personal    injuries  generally 

see  Damages_[1  * 

*  Digitized 


-sonal  injuries  generally 
iges  [18-Cyc  76].  j 
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CABBIEB8 


[§§  1401-1402 


the  passenger  uses  ordinary  oare  in  this  regard,  as 
in  employing  an  ordinarily  careful  and  Bkillfnl  sur- 
geon or  physician,  the  earner  is  liable  for  unfavor- 
able results.*" 

Provocative  language  or  conduct  on  the  part  of 
a  passenger,  whereby  an  assault  by  an  employee  is 
brought  on  and  he  is  injured,  may  be  considered  in 
mitigation  of  damages,"*  where  the  provocation  and 
the  assault  are  substantially  coineident,""  although 
there  is  authority  to  the  contrary." 

Comparative  negligence.  In  some  jurisdictions 
the  negligence  of  the  passenger,  which  is  only  slight 
as  compared  with  that  of  the  carrier,  will  not  de- 
feat a  recovery,  but  the  recovery  will  be  apportioned 


according  to  the  relative  n^ligenoe,**^  unless  the 
passennr's  n^ligence  is  the  sole  caosb  of  the 

injury." 

1402]  c.  EscessiTe  or  Inadegoate  DamageB.*" 
Excessive  damages.  Since  .it  is  the  peculiar 
province  of  the  jury  to  fix  the  amount  of  damages, 
where  th^  have  z«ndered  a  verdict,  a  court  will 
not  set  it  aside  on  the  ground  that  it  is  excessive 
unless  the  amount  is  so  obviously  disproportionate 
to  the  injury  proved  as  to  justify  the  conclusion 
that  the  jury  must  have  been  influenced  by  par- 
tiality or  prejudice,  or  misled  by  some  misttUcen 
view  of  the  merits  of  the  case;  hut  where  the  ver- 
dict is  thus  obviously  excessive  it  will  be  set  aside  j^" 


White,  101  Fed.  92S,  42  CCA  86,  82 
LRA  90:  Owens  t.  Baltimore,  ate, 
R.  Co.,  35  Fed.  715,  1  LRA  78;  Secord 
V.  St.  Paul,  etc.,  R.  Co.,  18  Fed.  221, 
5  McCrary  615. 

111. —  Hannibal,  etc.,  R.  Co.  v.  Mar- 
tin, 111  111.  219;  Pullman  Palace  Car 
Co.  V.  Bluhm,  109  111.  20,  RO  AmR  601 
and  note;  Indianapolis,  etc..  R.  Co.  v. 
Blmey.  71  111.  891;  West  Chlcagro  St. 
R.  Co.  V.  Stephens.  66  111.  A.  303. 

Ind. — Indianapolis  St  R.  Co.  v. 
Schmidt,  163  Ind.  380,  71  NB  201. 

Mo.— Klutta  V.  St.  Louis,  etc.,  R. 
Co..  75  Mo.  «42.- 

N,  T. — Qrotech  t.  Stelnway  R.  Co., 
19  App.  Div.  130.  45  NTS  107B. 

Tenn. — Arkansas  River  Packet  Co. 
V.  Hobbs,  106  Tenn.  29,  58  SW  278. 

Tex,— Gulf,  etc.,  R.  Co.  v.  Condra, 
38  Tex.  Civ.  A.  656,  82  SW  628; 
Texas,  etc.,  R.  Co.  v.  McKensie,  80 
Tex.  Civ.  A.  298,  170  SW  237;  Trin- 
ity, etc.,  R.  Co.  v.  O'Brien,  18  Tex. 
Civ.  A.  690.  46  SW  389. 

63.  Pullman  Palace  Car  Co.  v. 
Bluhm,  109  in.  20,  60  AmR  601  and 
note;  Klutts  v.  St.  Louis,  etc.,  R.  Co., 
76  Mo,  642;  Hlckenbottom  v.  Dela- 
ware, etc.,  R.  Co..  122  N.  T.  91.  25  NE 
279:  Texas,  etc.,  R.  Co.  v.  McKenzle, 
ao  -tex.  Civ.  A.  293,  70  SW  237. 

[a]  "To  wreveBt  aMTftvation  of 
the  Injoxy  the  party  injured  Is  only 
required  to  use  such  care  and  cau- 
tion as  an  ordinarily  prudent  person 
would  use  under  sfmliar  circum- 
stances. The  agrsrravatlon  of  a 
wound  by  unskillful  treatment  would 
not.  of  Itself,  prevent  the  recovery 
of  damages  by  reason  of  such  a^- 

firavatlon,  unless  the  injured  person 
ailed  to  use  ordinary  care  to  pre- 
vent such  aggravation.  When  a  per- 
sonal injury  flows  from  the  negligent 
act  of  another,  that  other  is  respon- 
sible for  the  damages  resulting,  and 
all  that  the  law  demands  of  the  in- 
jured party  is  to  use  ordinary  care 
to  avert  further  Injury."  Texas, 
etc.,  R.  Co.  v.  McKenxie.  30  Tex.  Civ. 
A.  298,  296,  70  SW  237. 

[b]  mar  pasMncer  to  emvior 
a  razKVon. — It  is  not  tne  duty  oi  an 
Injured  passenger  to  employ  a  skill- 
ful surgeon.  There  may  have  been 
no  skillful  surgeon  accessible  to  htm. 
His  duty  Is  to  exercise  such  care  and 
attention  In  regard  to  his  case  as  a 
prudent  man  under  the  circum- 
stances would  exercise.  Klutts  v.  St. 
Louis,  etc.,  R.  Co..  75  Mo,  642. 

[c]  AsVravatlon  of  Injury  1>7  act 
of  sn^eoB  employed  by  tlie  passen- 

Etx. — (1)  Where  a  plaintiff's  arm  has 
een  broken  from  the  negligent  con- 
duct ot  defendant,  and  plaintiff  exer- 
cises ordinary  care  to  keep  the  parts 
together,  and  uses  ordinary  care  in 
the  selection  of  surgeons  and  doctors, 
and  nurses.  If  needed,  and  employs 
those  of  ordinary  skill  and  care  in 
their  profession,  and  atlll.  by  some 
unskillful  or  negligent  act  of  such 
surgeon,  doctor,  or  nurses  the  bones 
fall  to  unite,  thereby  making  a  false 
Joint,  defendant,  if  responsible  for 
the  breaking  of  the  arm.  will  be 
liable  in  damages  for  the  unfavor- 
able result  of  the  injury.  The  court 
said:  "The  appellee,  when  iniurcd, 
was  bound  by  law  to  use  ordinary 
care  to  render  the  Injury  no  greater 


than  necessary.  .  .  .  The  liability 
to  mistakes  In  curing  is  incident  to  a 
broken  arm.  and  when  such  mistakes 
occur,  (the  injured  party  using  ordi- 
nary care,)  the  injury  resulting  from 
sucn  mistakes  Is  properly  regarded 
as  a  part  of  the  immediate  and  direct 
damages  resulting  from  the  breaking 
of  the  arm,"  Pullman  Palace  Car  Co. 
v.  Bluhm.  109  III.  20.  26.  60  AmR  601. 
(2)  Where  an  injury  to  a  passenger 
necessitates  the  amputation  of  nls 
arm,  and  for  some  time  after  the 
operation  the  patient  experiences  the 
pain'  of  an  imaginary  hand  and  lower 
arm.  for  the  purposes  of  the  ques- 
tion, it  Is  unimportant  whether  such 
painful  sensation  Is  to  some  extent 
attributable  to  the  manner  in  which 
the  surgical  operation  was  per- 
formed; but  It  may  be  treated  as 
within  the  result  of  which  the  injury 
was  the  proximate  Cause.  Hlcken- 
bottom V.  Delaware,  etc.,  R.  Co.,  122 
N.  T.  91,  26  NE  279.  Compare 
Grotflch  V.  Steinway  R.  Co..  19  App. 
Div.  130,  45  NYS  1075  (holding  that 
damages  cannot  be  recovered  for  any 
aggravation  of  physical  ailments 
which  has  been  caused  by  a  neglect 
In  the  medical  treatment  of  the  in- 
Jury). 

[d]  Affgravation  of  Injury  by  act 
of  surgeon  amplojsd  by  the  carrier. 

— Aggravation  of  an  injury,  due  to 
a  cursory  examination  of  the  Injured 
passenger  by  the  carrier's  surgeon, 
cannot  be  imputed  to  the  passenger's 
negligence,  Klutts  v.  St.  Louis,  etc.. 
R.  Co..  75  Mo.  642. 

XiablUty  for  negUgenoe  of  carrier's 
physician  or  surgeon  see  supra 
S  1308. 

84.  Jackson  v.  Old  Colony  St.  R. 
Co..  206  Mass.  477,  92  NE  725,  80 
LRANS  1046,  19  AnnCas  615;  Freed- 
man  v.  Metropolitan  St.  R.  Co..  89 
Apn.  Div.  486.  86  NTS  986;  Weber 
V.  Brooklyn,  etc.,  R,  Co..  47  App.  Div. 
306.  62  NTS  1:  Strother  v.  Aberdeen, 
etc..  R.  Co.,  123  N.  C.  197,  31  SE  386; 
Houston,  etc.,  R.  Co.  v,  Batchler.  87 
Tex.  Civ.  A.  116,  83  SW  902;  Houston, 
etc..  R.  Co.  V,  Batchler.  32  Tex.  Civ. 
A.  14,  73  SW  981;  Oalveston.  etc.. 
R.  Co.  V.  LaPrelle.  27  Tex.  Civ.  A. 
496,  65  SW  488.  See  also  supra  I 
1327  text  and  note  92. 

[a]  Hunltlnir  iMVnam  WMd  hr 
tbm  pasMBgwr.  it  prov(««a  by  the 
insulting  words  of  the  conductor, 
ought  not  to  be  considered  in  mitiga- 
tion of  damages  In  a  suit  by  the  pas- 
senger against  the  company  for  an 
assault  by  the  conductor.  Houston, 
etc..  R.  Co.  v.  Batchler,  37  Tex.  Civ. 
A.  116.  83  SW  902. 

[b]  XnunodMt  tmnuuSk  tij  fannale 
paasengerif— A  woman  passenger  who 
opens  the  way  by  an  Immodest  or 
Improper  remark  for  an  insulting 
proposal  by  the  conductor  Is  not  en> 
titled  to  the  same  award  of  punitive 
damages  as  one  who  gives  no  license 
by  Imprudence  in  speech  or  conduct. 
Strother  v.  Aberdeen,  etc.,  R,  Co.,  128 
N.  C.  197.  31  SE  386. 

es.  Jackson  v.  Old  Colony  St.  R. 
Co..  206  Mass.  477.  92  NB  725,  30 
LRANS  1046,  19  AnnCas  616;  Hous- 
ton, etc.,  R.  Co.  V.  Batchler,  37  Tex. 
Civ.  A.  116,  83  SW  902.  And  see 
cases  supra  note  64. 


ee.  Birmingham  R.,  etc.,  Co.  t. 
Mullen,  138  Ala.  614.  39  8  701; 
Mahoning  Valley'  R.  Co.  v.  DePasciBle, 
70  Oh.  St.  179.  71  NE  618,  «S  LRA 
860.  1  AnnCas  896  and  note. 

Vr.  Florida  R.  Co.  v.  Dorsey,  69 
Fla.  260,  62  S  968;  Louisville,  etc, 
R.  Co.  V.  Willis,  68  Fla.  807.  6!  S 
134;  Central  of  Oeorgla  R,  Co.  v.  Mc- 
Kenney,  116  Oa.  18.  42  SE  229;  Au- 
gusta etc.,  R.  Co.  v.  McBlmurry,  24 
Ga.  75.  See  also  Louisville,  etc,  R. 
Co.  v.  Massie,  138  Ky.  449,  128  SW 
330  (construing  Florida  statute); 
and  Negligence  [29  Cyc  681]. 

[a]  Za  nUnola  it  is  still  the  law 
that,  although  a  person  may  be  neg- 
ligent, such  negligence  is  not  sufli- 
cient  to  bar  a  recovery  unless  it 
amounts  to  a  want  of  OMinary  care, 
and  that  If  one  has  proceeded  with 
such  care,  although  slightly  negli- 
gent, he  may  recover.  (Chicago  City 
R.  Co.  v.  Dmsmore,  162  III.  658.  44 
NE  887;  Chicago,  etc..  R.  Co.  v.  Bonl- 
field.  104  HI.  223:  Chicago,  etc,  K.  Co. 
V.  Pondrom,  61  111.  833,  2  AmR  306; 
Harvey  v.  Chicago,  etc,  R.  Co.,  116 
111.  A.  507  [aa  221  111.  242,  77  NB 
6691. 

68.  Louisville,  etc..  R.  Co.  v.  Wil- 
lis, 68  Fla.  307,  61  3  184. 

as.  See  generally  Dunases  [IS 
Cyc  126  et  seq.]. 

Cross  rsfarenoeai 
Inadequate    or    excessive  danuKM 
for: 

Breach  of  contract  of  carriage  see 
supra  g  1282. 

Wrongful  ejection  see  supra  i  1212. 
Province    of    court    and    jury  see 

Damages  [13  Cyc  121];  Now  Trial 

[29  Cyc  750  et  seq.  889  et  seq]; 

Trial    [88  Cyc  1511]. 
Review  on   appeal   see  Appeal  and 

Error  BS  2732,  2818,  2846-2861. 

TO.  U.  S.— Fell  v.  Northern  Pae. 
R.  Co..  44  Fed.  248. 

Ala. — Nashville,  etc.,  R.  Cc  v. 
Crosby.  70  S  7;  Southern  R.  Co.  v. 
Burgess.  143  Ala.  364,  42  S  36. 

Ark. — St.  Louis  Southwestern  R. 
Co.  V.  Wyman.  119  Ark.  630.  178  SW 
423;  St.  Loula,  etc.,  R.  Co.  v.  Jackson, 
118  Ark.  39L  177  SW  33.  LRA191BE! 
668;  St.  Louis,  etc.,  R.  Co.  v.  Fuqua. 
114  Ark.  112.  169  SW  786;  St.  Louis, 
etc..  R.  Co.  V.  Mallard,  104  Ark.  641, 
148  SW  261;  Memphis,  etc.,  R,  Co.  v. 
Strlngfellow,  44  Ark.  822. 

Cal. — Howland  v.  Oakland  Cons.  SL 
R.  Co..  110  Cal.  613,  48  P  981;  Morgan 
V.  Southern  Pac.  R.  Co..  9B  Cal.  SOI. 
80  F  601;  Boyce  v.  California  Staffs 
Co..  26  Cal.  460. 

Colo. — Colorado  Springs,  etc,  R, 
Co.  v.  Petit.  37  Colo.  826.  86  P  1»1. 

Qa. — Central  of  Oeorgla  R.  Co.  v. 
Forehand,  188  Ga.  S47,  68  SB  44; 
East  Tennessee,  etc.,  R.  Co.  v.  Hyde, 
89  Ga.  721.  16  SE  621;  Atlanta,  etc.. 
R.  Co.  T.  Condor.  75  Ga.  SI;  Delano 
V.  Central  R.,  etc.,  Co.,  C9  Oa.  683; 
Montgomery,  etc,  R.  Co.  v.  Borlnc. 
61  Oa.  682;  Oeorgla  JL,  etc..  Co.  v. 
McCurdy.  45  Ga.  288.  12  AmR  677. 

111. — Chicago,  etc..  R.  Co.  v.  Chls- 
holm,  79  111.  684;  Pittsburg,  etc,  R. 
Co.  V.  Thompson.  66  111.  138;  Chicago, 
etc..  R.  Co.  V.  Pondrom,  51  111.  838, 
2  AmR  306;  Herr  v.  Chicago,  etc..  R. 
Co.,  189  111.  A.  E06;  Hllnols  CenL  R, 
Co.  V.  Downs,  122  111.  A.  645;  Chl- 


For  Uter  oases,  developments  and  ohaa(«a  in  the  law  see  oumulaUve  Annotations,  same  Utle,  page  and  note  number. 
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cage  City  R.  Co.  v.  Schmidt,  117  lU. 
A.  213  [atr  217  111.  39S,  76  NB  SSSI; 
North  Chicago  St  R.  Co.  v,  Broms,  ii 
III.  A.  127;  Illinois  Cent.  H.  Co.  v. 
Robinson,  58  111.  A.  181. 

Ind. — Malott  V.  Central  Trust  Co., 
168  Ind.  428,  79  NE  369,  11  AnnCas 
879;  Indianapolis  St.  R.  Co.  v. 
Scbmidt,  163  Ind.  3S0,  71  NE  201; 
Indianapolis  St.  R.  Co.  v.  Robinson, 
167  Ind.  414.  61  NE  936. 

Iowa. — Ponce  v.  Wabash  R.  Co.,  116 
Iowa  279,  90  NW  69. 

Kan. — Southern  Kansas  R.  Co.  t. 
Walsh,  46  Kan.  653,  26  P  45:  Union 
Pac.  R.  Co.  V.  Hand,  7  Kan.  38U. 

Ky. — Louisville,  etc,  R.  Co.  v.  Bell, 
166  Ky.  400,  179  3W  400;  CbicaKO, 
etc.;  R.  Co.  V.  Rowell.  ISl  Ky.  313, 
161  SW  960:  Chesapeake,  etc.,  R.  Co. 
V.  Francisco.  149  Ky.  307,  148  SW  46, 
42  LRANS  83:  Louisville  R.  Co.  v. 
PulUam.  101  SW  295,  30  KyL  1325; 
Cincinnati,  etc.,  R.  Co.  v.  Taylor,  SS 
8W  168,  27  KyL  351;  Louisville 
Southern  R.  Co.  v.  Minogue,  90  Ky. 
369.  14  SW  S57.  12  KyL  376,  29 
AmSR  378:  Maysville,  etc.,  R.  Co.  v. 
Herrlck.  13  Bush  122;  Kentucky 
Cent.  R.  Co.  v,  McMurty.  3  KyL  626. 
II  Ky.  Op.  609. 

La. — Bfaher  v.  Louisville,  etc.,  R." 
Co..  40  La.  Ann.  64.  3  S  462, 

Me. — Stevens  v,  fhiropean,  etc..  R. 
Co.,  6«  Me.  74. 

Mich.— Pawllckl  v.  Detroit  United 
R.  Co.,  158  NW  162:  Dupuls  t.  Sagi- 
naw Valley  Tract  Co.,  146  Hlch.  ISI, 
109  NW  413. 

Minn. — Buckman  v.  St.  Paul  City 
R-  Co.,  116  Minn.  488,  132  NW  992: 
Olaon  v.  St.  Paul,  etc..  R.  Co.,  46 
Minn.  636,  48  NW  445,  22  AmSR  749. 

MlBa.-^iaxoo,  etc.,  R.  Co.  v.  Bishop. 
108  Miss.  166.  66  S  425.  67  S  490. 

Mo. — O'Gara  v.  St.  Louia  Transit 
Co..  204  Mo.  724.  103  SW  64,  12  LRA 
NS  840,  11  AnnCas  860;  Orlfflth  v. 
Missouri  Pac.  R.  Co.,  98  Mo.  168,  11 
SW  659:  Klutts  v.  St.  Loula,  etc.,  R. 
Co.,  76  Mo.  642. 

Mont. — Kennon  v.  Gilmer.  6  Mont. 
257,  6  P  847,  51  AmR  45. 

Nev. — Wedekind  v.  Southern  Pac. 
Co..  20  Nev.  292.  21  P  682. 

N.  T. — Quinn  v.  Long  Island  R.  Co., 
64  Hun  331;  Walker  v.  Erie  R.  Co., 
63  Barb.  260;  Clapp  v.  Hudson  River 
R.  Co.,  19  Barb.  461. 

Oh. — Toledo,  etc..  Tract.  Co.  v.  Mc- 
Fail.  28  Oh.  CIr.  Ct.  362. 

Porto  Rico. — Qarccia  v.  American 
R.  Co.,  18  Porto  Rico  486;  Hemftndez 
V.  American  R.  Co..  18  Porto  Rico 
296. 

Tenn. — Louisville,  etc.,  R.  Co.  v. 
Ray.  101  Tenn.  1,  46  SW  654. 

Tex. — Gulf,  etc..  R.  Co.  v.  Wilson. 
79  Tex.  371,  15  SW  280.  23  AmSR 
345,  11  LRA  486;  International,  etc., 
R.  Co.  V.  Brarzil,  78  Tex.  314,  14  SW 
609;  Missouri  Pac.  R.  Co.  v.  Mitchell, 

72  Tex.  171.  10  SW  411;  Missouri  Pac 
R.  Co.  V.  Shuford.  72  Tex.  165.  10  SW 
408;  Missouri  Pac.  R.  Co.  v,  Aiken, 
71  Tex.  278,  9  SW  437;  Houston,  etc., 
R.  Co.  V.  Lee,  69  Tex.  556,  7  SW  324; 
Houston,  etc,  R.  Co.  v.  Boehm,  67 
Tex.  152;  St.  Louis  Southwestern  R. 
Co.  V.  Poster,  (Civ.  A.)  112  SW 
797;  St.  Louis,  etc.,  R.  Co.  v.  Neely, 
45  Tex.  Civ.  A.  611.  101  SW  481:  Cltl- 
xens  R.  Co.  v.  Wade,  40  Tex.  Civ.  A. 
661,  91  SW  645;  Galveston,  etc.,  R. 
Co,  v.  Vollrath,  40  Tex.  Civ.  A.  46,  89 
aw  279. 

Va. — Chesapeake,  etc.,  R.  Co.  v. 
Harris.  103  Va.  68B,  49  BE  997;  Parish 
V.  Reigle,  11  Oratt.  (52  Va.)  697,  62 
AmD  066. 

Wash. — Caldwell  v.  Northern  Pac 
R.  Co..  56  Wash.  223,  106  P  625; 
Sears  v.  Seattle  Cona.  St.  R.  Co.,  6 
Wash.  227.  88  P  389,  1081. 

W.  Va. — Normile  v.  Wheeling 
Tract.  Co.,  67  W.  Va.  122,  49  SE  IQzS. 
68  LRA  901, 

Wis. — Stuts  V.  Chicago,  etc..  R.  Co.. 

73  Wis,  147.  40  NW  «6C  9  AmSR  769; 
Huecke  V.  Milwaukee  City  R.  Co.,  69 
Wis.  401,  34  NW  248;  Bass  t.  Chi- 
cago, etc.,  R.  Co..  42  Wis.  664,  24 
AmR  427. 

Wyo. — ^Unlon  Pac  R.  Co.  v.  Hause, 
1  Wyo.  27. 

[10C-r.-63] 


Que. — ^La  Compagnle  du  Chamln  de 
fer  Canadien  du  Padflaue  r.  Roy,  22 
Que.  Q.  B.  459. 

[a^    SamagM  held  esoenlTe. — (1) 

Three  hundred  dollars.-  Chicago,  etc., 
R.  Co.  V.  Swadener,  87  III.  A.  601  (for 
assault).  (2)  Five  hundred  dollars. 
Burfelndt  v.  New  York  City  R.  Co., 
62  Misc  661,  101  NYS  688  (where  no 
serious  Injury  was  sustained).  (3) 
One  thousand  dollars.  Georgia 
Southern,  etc,  R.  Co.  v.  Ransom,  8 
Ga.  A.  277,  68  SB  943  (for  Improper 
conduct  of  conductor) ;  Mltchel  1  v. 
United  R.  Co..  125  Mo.  A.  1,  102  SW 
661  (lor  slight  Injury  by  assault  by 
conductor,  provoked  by  the  passen- 

Ser).  (4)  One  thousand  four  hun- 
red  and  fifty  dollars.  Grayson 
v.  St.  Louis  Transit  Co.,  100  MO.  A. 
60.  71  SW  730  (for  false  arrest  and 
imprisonment).  (6)  One  thousand 
five  hundred  dollars.  St.  Louis,  etc. 
R.  Co.  V.  Snell,  82  Ark.  61.  100  SW 
6?  (where  no  bones  were  broken  and 
no  permanent  Injury  resulted).  (6) 
Two  thousand  and  thirteen  dollars. 
Tri-Clty  R.  Co.  v.  Weidenhoeft,  118 
111.  A.  681  (Where  the  injury  con- 
sisted only  of  the  scraping  of  the 
skin  from  an  arm  and  knee,  some 
bruises  and  pain,  and  there  was  no 
satisfactory  evidence  as  to  the  per- 
manency of  the  injury).  (7)  Two 
thousand  five  hundred  dollars. 
Spicer  V.  Chicago,  etc.,  R.  Co.,  29  Wis. 
680  (where  a  United  States  mail 
agent  who  was  receiving  an  annual 
salary  of  one  thousand  and  eighty 
dollars  Jumped  from  a  train  to  avoid 
a  collision  and  sprained  his  ankle, 
whereby  he  lost  two  weeks,  and  there 
was  nothing  In  the  case  to  Justify 
awarding  punitive  damages).  (8) 
Three  thousand  dollars.  Pomroy  v. 
Bangor,  etc..  R.  Co.,  102  Me.  497,  67 
A  561  (for  injury  to  passenger  by 
suddenly  starting  the  car  while  she 


was  attempting  to  alight).  (9)  Four 
thousand  one  hundred  and  fifty  dol- 
lars.   St.  Louis  Southwestern  R.  Co. 


V.  Mallard,  104  Ark.  641.  148  SW  261 
(for  injuries  from  assault  by  a  rail- 
road conductor,  excessive  to  the  ex- 
tent of  two  thousand  dollars,  there 
being  no  showing  that  the  Injury  was 
permanent  or  that  future  earning 
capacity  was  Impaired).  (10)  Four 
thousand  seven  hundred  and  fifty 
dollars.  Yaaoo,  etc,  R.  Co.  v.  Bishop, 
108  Miss.  166,  66  S  426.  67  S  490  (for 
assault).  (11)  Five  thousand  dol- 
lars. Chicago,  etc,  R.  Co.  v.  McAra. 
52  111.  296  (where  a  passenger  had  no 
bones  broken,  but  received  a  bruise 
on  the  side  which  his  doctor  testified 
was  only  muscular,  and  he  kept  his 
bed  most  of  the  time  for  a  month, 
but  could  at  any  time  walk  around). 
(12)  Ten  thousand  dollars.  Union 
Pac.  R.  Co.  V.  Hanse,  1  Wyo.  27 
(where  a  passenger  was  Injured 
through  a  defect  In  the  track,  under 
such  circumstances  that  only  com- 
pensatory damages  were  recoverable, 
and  where  the  principal  Injury  was 
a  compound  fracture  of  the  leg).  (13) 
Fourteen  thousand  eight  hundred  and 
thirty-three  dollars.  Southwestern 
R.  Co.  V.  Singleton,  66  Oa.  262  (for 
broken  leg  of  young  man  twenty-one 
years  old).  (14)  Twenty-live  thou- 
sand dollars.  Chicago,  etc.  R.  Co.  v. 
Fillmore,  57  111.  265  (for  permanent 
injuries  to  a  passenger  rendering  him 
a  cripple  for  life,  but  ttiere  being  no 
wantonness  or  willfulness  on  the 
part  of  the  carrier). 

[b]_  ]>amag«B  held  not  uoessiTa. — 
(1)  Three  hundred  dollars.  Evans- 
ville  EUectric  R.  Co.  v.  Lerch,  40  Ind. 
A.  147,  81  NE  226  (for  sprained 
ankle).  (2)  Five  hundred  dollars. 
Atlanta,  etc,  R.  Co.  v.  Smith,  81  Oa. 
620.  8  SE  446  (for  Injuries  to  a 
woman  who  by  reason  thereof  was 
confined  to  her  bed  and  room  for 
months  and  suffered  great  pain); 
Jordan  v.  Seattle,  etc,  R.  Co.,  47 
Wash.  508,  92  P  284  (where  a  passen- 
ger knocked  down  In  a  collision  and 
rendered  unconscious  received  a 
slight  cut  in  the  hand,  a  sprained 
wrist,  and  a  bruised  leg  and  knee, 
and  was  conflnod  to  his  nome  for  a 


considerable  period).  (2)  Eight  hun- 
dred and  fifty  dollars.  Southern  R. 
Co.  v.  Burgess,  148  Ala.  864.  42  S  36 
(for  fractured  arm  and  dislocated 
hip).  (4)  One  thousand  dollars. 
Colorado  Springs,  etc.,  R.  Co.  v. 
Petit,  37  Colo.  326,  86  P  121  (for  In- 
juries sustained  by  stepping  into  an 
unprotected  trolley  pole  hole);  In- 
dianapolis Tract.,  etc..  Co.  v.  Beck- 
man,  40  Ind.  A.  100,  81  NE  82  (for 
death  of  child  about  seven  years  old). 
(5)  One  thousand  two  hundred  and 
fifty  dollars.  Texas,  etc,  R.  Co.  v. 
Leakey.  39  Tex.  Civ.  A  684,  87  SW 
1168  (for  injuries  to  foot  and  hip 
and  fracture  of  three  ribs).  (6)  One 
thousand  five  hundred  dollars.  St. 
Louis,  eto^R.  Co.  v.  Fuqua,  114  Ark. 
112,  169  SW  786  (for  falling  on  steps 
leading  from  station  platform).  (7) 
One  thousand  seven  hundred  and 
fifty  dollars.  Fence  v.  Wabash  R. 
Co.,  116  Iowa  279,  90  NW  69  (where 
there  was  evidence  of  permanent  dis- 
ability). (8)  One  thousand  eight 
hundred  dollars.  Qualfe  v.  Chicago, 
etc,  R.  Co.,  48  Wis.  613,  4  NW  668, 
33  AmR  821  (for  serious  and  perma- 
nent Injuries).  (9)  Two  thousand 
dollars.  St.  Louis  Southwestern  R. 
Co.  v.  Harkey,  39  Tex.  Civ.  A.  528, 
88  SW  606  (for  permanent  injuries). 
(10)  Two  thousand  five  hundred  dol- 
lars. Chicago,  etc.,  R.  Co.  v.  Pon- 
drom,  61  111.  833,  2  AmR  806  (for 
broken  arm);  Simpson  v.  Peoria  R. 
Co.,  179  111.  A.  307  (to  woman  Injured 
by  fall  while  alighting  from  street 
car) :  Louisville,  etc.,  R.  Co.  v. 
Bowlds.  64  SW  957,  23  KyL  1Z02  (for 
an  Injury  rendering  the  passenger  a 

germanent  cripple);  Houston,  etc.,  R. 
o,  V.  WlJklns,  (Tex.  Civ.  A.)  98  SW 
202  (for  permanent  Injuries).  (11) 
Three  thousand  dollars.  Mayzels  v. 
Chicago  City  R.  Co.,  177  III.  A.  634 
(for  Injuries  to  a  woman  who  sus- 
tained a  broken  leg  which  confined 
her  to  her  bed  for  two  months  and 
caused  her  to  wear  a  plaster  cast 
for  two  months  more) ;  Galveston, 
etc,  R.  Co.  v.  Gracla,  45  Tex.  Civ.  A. 
229,  100  SW  198  (where  the  passen- 

fer  had  three  ribs  broken,  suffered 
rom  cough  and  a  rapid  heart,  and 
greatly  lost  in  flesh >.  ( 12 )  Four 
thousand  dollars.  Denver,  etc.,  R. 
Co.  v.  Gunning.  33  Colo.  280,  SO  P  727 
(to  husband  for  death  of  wife).  (13) 
Four  thousand  two  hundred  dollars. 
San  Antonio,  etc.,  R.  Co.  v.  Jackson, 
38  Tex.  Civ.  A.  201.  85  SW  446 
(for  permanent  injuries).  (14)  Four 
thousand  four  hundred  dollars. 
Sherley  v.  BUIInKS.  8  Bush  (Ky.)  147. 
8  AmR  461  (for  loss  of  an  eye,  etc.). 
(15)  Four  thousand  five  hundred  dol- 
lars. Memphis,  etc,  R.  Co,  v.  Whit- 
field. 44  Miss.  466  (where  plalntiflt 
having  received  a  serious  injury  to 
his  knee  was  for  several  months 
under  the  care  of  a  physician  who 
testified  that  he  was  permanently 
disabled).  (16)  Five  thousand  dol- 
lars. Illinois  Cent.  R.  Co.  v.  Sim- 
mons,  38  111.  242  (injury  resulting  in 
permanent  or  incurable  hernia);  Mis- 
souri, etc.,  R.  Co.  v.  Schroeder,  44 
Tex.  Civ.  A.  47.  100  SW  808  (for  in- 
juries resulting  in  the  loss  of  an 
arm):  St.  Louts  Southwestern  R.  Co. 
V.  Johnson,  (Tex.  Civ.  A.)  94  SW  162 
(for  permanent  injuries  to  passenger 
while  alighting).  (17)  Seven  thou- 
sand five  nundred  dollara.  Lowry  v. 
Mt.  Adams,  etc..  Incline  Plane  R.  Co., 
68  Fed.  827  (for  permanent  disability 
of  a  man  who  had  previously  been 
earning  three  hundred  dollars  a 
month);  St.  Louis  Southwestern  R. 
Co.  V.  Morrow.  (Tex.  Civ.  A)  98  9W 
162  (for  permanent  Injuries).  (IS) 
Eight  thousand  five  hundred  dollars. 
Goldsmith  T.  Holland  BIdg.  Co.,  182 
Mo.  697.  81  SW  1112  (to  young  woman 
earning  her  living.  Injured  on  ele- 
vator). (19)  Nine  thousand  dollars. 
Griffith  v.  Missouri  Pac.  R.  Co.,  98 
Mo.  168,  11  SW  669  (holding  that, 
where  a  passenger  on  a  railroad  train 
was  permanency  injured,  although 
a  verdict  for  nine  thousand  dollars 
was  large,  yet  passion,  etc.  could  not 
be  Inferred  from  that,  and  there  was 
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or  the  amonnt  of  the  excess  may  be  ordered  to  be 
remitted.''^  This  rale  applies  where  the  verdict  in- 


cludes exemplary  damages  as  well  as  where  the  dam- 
ages are  compensatory  merely.^ 


no  ground  for  reversal  for  excessive 
damages ) .  (20)  Ten  thousand  dol- 
lars. Louisville,  etc.,  K.  Co.  v. 
Mitchell.  162  Ky.  253,  172  SW  527 
(for  serious  Injury  to  a  man  thirty- 
seven  years  old  who  had  been  earn- 
IrxB  fifteen  hundred  dollars,  which  in- 
jury confined  him  to  the  house  for  six 
weeks  and  permanently  affected  hfs 
lun^s).  (21)  Thirteen  thousand  one 
hundred  and  ninety  dollars.  St. 
Louis,  etc.,  R-  Co.  v.  Cleere.  76  Ark. 
377,  88  SW  995  (for  death  of  a  vigor- 
ous and  healthy  young  man,  a  prac- 
tical printer,  receiving  a  salary  of 
two  thousand  dollars  a  year  and 
in  addition  thereto  earning  one  hun- 
dred and  eight  dollars  a  year  for  elv- 
tng  Instruction  in  a  college).  (22) 
Fifteen  thousand  dollars.  Louisville, 
etc.,  R.  Co.  V.  Thompson.  64  Miss.  B84, 
1  S  840  (for  broken  thigh,  fractured 
pelvis,  and  other  permanent  Inju- 
ries); International,  etc..  R,  Co.  v. 
Hugen.  45  Tex.  Civ.  A.  326,  100  SW 
1(300  (where  plaintiff  was  rendered  an 
Invalid  and  a  cripple  for  life):  Gal- 
veston, etc.,  R.  Co.  V.  Young,  45  Tex, 
Civ.  A.  430,  100  SW  993  (for  Injuries 
to  a  practicing  surgeon  earning  from 
four  thousand  dollars  to  eight  thou- 
sand dollars  a  year,  whose  collar 
bone  was  broken  in  two  places,  his 
right  arm  broken  and  its  use  Im- 
paired, and  his  nervous  system  and 
heart  affected).  (23)  Seventeen  thou- 
sand dollars.  Dupuls  v.  Saginaw 
Valley  Tract.  Co.,  146  Mich.  151,  109 
NW  413  (for  personal  injury,  result- 
ing In  a  person  in  perfect  physical 
and  mental  health  becoming  a  phys- 
ical and  mental  wreck). 

tc]  Dwnaffss  liald  not  exoMVlva 
for  Miknlt  tiy  employe*. — (1)  Fifty 
dollars.  Cathey  v.  St.  Louis,  etc..  R. 
Co..  149  Mo.  A.  134.  130  SW  130  (for 
actual  damages  in  being  cursed  and 
kicked  In  the  mouth  by  a  brakeman). 
(2)  Five  hundred  dollars.  Coorman 
V.  Brooklyn  Heights  R.  Co..  127  App. 
Div.  »15.  Ill  NTS  B31.  (3)  <5ne 
thousand  dollars.  O'Donnel  v.  St. 
LouIb  Transit  Co.,  107  Mo.  A.  34.  80 
8W  315  (where  a  passenger  on  a 
■treet  car  was  willfully  assaulted  by 
the  conductor  who  kicked  htm  In  the 
mouth  and  face  and  knocked  out 
three  of  his  teeth);  Missouri,  etc..  R. 
Co.  v.  Gaines.  35  Tex.  Civ.  A.  257.  79 
SW  1104,  (4)  One  thousand  one  hun- 
dred dollars.  Oermann  v-  Great 
Northern  R.  Co.,  117  Minn.  310,  136 
NW  750  (where  the  ttaasenffer's  eye- 
lid was  cut  and  his  right  thumb  was 
bitten,  and  there  was  a  cut  across 
the  back  of  his  head).  (5)  One  thou- 
sand one  hundred  and  fifty  dollars. 
Huggsrd  T.  Chicago,  etc.,  R.  Co..  IBS 
Wis.  1,  147  NW  1020  (for  an  assault 
by  a  railroad  conductor  on  a  pas- 
senger slxty-flve  years  of  age  who 
had  been  crippled  by  a  disease  of  his 
knee  joints,  which  assault  resulted 
In  aggravating  the  disease  so  that 
the  passenger  could  no  longer  carry 
on  us  occupation).  (6)  EHve  hun- 
dred dollars  actual  damages  and  five 
hundred  dollars  punitive  damages. 
Smith  V.  Delano.  179  Mo.  A.  242,  ISS 
SW  8S2.  (7>  Five  hundred  dollars 
compensatory  damages  and  one  thou- 
sand dollars  punitive  damages.  Turk 
V.  Norfolk,  etc.,  R.  Co.,  75  W.  Va. 
623.  84  SE  569.  LRA1915B  145  (for 
an  unlawful  assault  on  a  passenger 
by  railroad  employees  and  unlawful 
arre&t  and  imprisonment).  (8)  Two 
thousand  dollars.  Savannah  St.,  etc.. 
R.  Co.  V.  Bryan.  86  Ga.  312.  12  SE 
307.  22  AmSR  464  (for  an  assault  on 
a  pasf<enger  by  the  conductor): 
Beardmore  v.  Barton,  108  Minn.  28, 
121  NW  228  (holding  that  a  verdict 
for  two  thousand  dollars  against  the 
owner  of  a  hack  operated  to  convey 
passengers  for  hire  for  a  criminal 
assault  by  his  servant,  a  hack  driver, 
on  a  female  passenger  whom  he  had 
undertaken  in  the  nighttime  to  con- 
vey from  the  station  to  her  resi- 
dence, was  not  excessive).    (9)  Two 


thousand  five  hundred  dollars. 
Southern  R.  Co.  v,  Crowder,  130  Ala. 
384,  30  S  456.  89  AmSR  43,  64  LRA 
752;  Louisville,  etc.,  R.  Co.  v.  Ray, 
101  Tenn.  1,  46  SW  554  (where  left 
hand  was  rendered  practically  use- 
less by  reason  of  plalntlfC  being 
pushed  off  a  car  by  an  employee); 
Galveston,  etc.,  R.  Co.  v.  Bean,  45 
Tex.  Civ.  A.  52.  99  SW  721  (for  per- 
mament  injuries  to  sight  and  hear- 
ing). (10)  Five  thousand  dollars. 
Nlendorfr  v.  Manhattan  R.  Co.,  4  App. 
Div.  46.  38  NTS  690  [app  dlsm  15(f 
N.  Y.  276,  44  NE  976]  (for  assault  by 
gateman  of  an  elevated  railroad). 

[d]  Damages  held  not  exoesslTe 
for  assault  oj  fellow  passenger. — 
(1)  Two  hundred  dollars.  Jansen  v. 
Minneapolis,  etc.,  R.  Co.,  112  Minn. 
496.  128  NW  826,  32  LRANS  1206 
(where  a  drunken  man  assaulted  a 
priest  on  a  train).  (2)  Two  hundred 
and  fifty  dollars.  Memphis,  etc.,  R. 
Co.  v.  Trussell,  122  Ark.  516.  183  SW 
981  (to  female  passenger  assaulted 
and  Insulted  by  fellow  ,  passenjrer). 
( 3 )  One  thousand  dollars.  Rich- 
mond, etc.,  R,  Co.  V.  Jefferson,  89 
Ga.  654.  16  SE  69.  82  AmSR  87.  IT 
LRA  671;  International,  etc..  R.  Co. 
V.  Henderson.  (Tex.  Civ.  A.)  82  SW 
1065  (where  plaintiff  was  compelled 
to  leave  the  train  and  walk  twvlvc 
miles  to  his  destination  In  the  night, 
although  he  suffered  no  Dhystcal  In- 
jury); Kelly  v.  Navy  Yard  Route,  77 
Wash.  148.  137  P  444. 

[e]  D'amaflres  held  not  excasslTe 
for  Ins  nit  and  abus*  to  female  pas- 
ssager — (1)  Two  hundred  and  fifty 
dollars.  St.  Louis  Southwestern  R. 
Co.  V.  Granger,  (Tex.  Civ.  A.)  100 
SW  987.  (2)  One  thousand  four 
hundred  and  ninety -seven  dollars. 
Cincinnati,  etc.;  R.  C'o.  v.  Harris.  116 
Tenn.  601.  91  SW  211.  5  LRANS  779. 
(3)  Two  thousand  dollars.  Missouri 
Pac.  R.  Co.  V.  Martlno,  2  Tex.  Civ. 
A.  684,  18  SW  1066,  21  SW  781.  (4) 
Two  thousand  five  hundred  dollars. 
Gulf,  etc.,  R.  Co.  V.  Luther,  40  Tex. 
Civ.  A.  617,  90  SW  44. 

if]  Ftnument  InaUUty  to  woxk. 
'or  personal  Injuries  rendering  a 
passenger  permanently  unable  to 
work  or  obtain  a  living  ten  thousand 
dollars  Is  not  excessive.  Southern 
Pac.  Co.  v.  Rauh,  49  Fed.  696.  1  CCA 
416;  Louisville,  etc.,  R.  Co.  v.  Miller, 
141  Ind.  633,  37  NE  343;  Hegeman  v. 
Western  R.  Corp.,  16  Barb.  (N.  T.) 
353:  Koetter  v.  Manhattan  R.  Co.,  IS 
NYS  468  [aff  129  N.  Y.  668  mem,  30 
NB  $6  mem]. 

71.  Iowa. — Garvik  Burlington, 
etc,  R.  Co.,  131  Iowa  415,  108  NW 
327,  117  AmSR  432. 

La. — Smith  v.  New  Orleans  R., 
etc.,  Co.,  10  La.  A.  (Orleans)  316; 
Jupiter  V.  Texas,  etc.,  R.  Co.,  9  La. 
A.  (Orleans)  282;  Eatoplnal  v.  Texas, 
etc..  R.  Co.,  6  La.  A.  (Orleans)  35. 

Me. — Sweeney  v.  Cumberland 
County  Power,  etc.,  Co.,  113  Me.  670, 
95  A  Z09. 

Mich.— Humphrey  t.  Michigan 
United  R.  Co.,  16S  Mloh.  645,  182  NW 
447. 

Miss. — Illinois  Cent.  R.  Co.  v.  Da- 
cuB.  103  Miss.  297,  60  B  124;  South- 
ern R.  Co.  V.  Walker.  66  S  362: 
Yazoo,  etc..  R.  Co.  v.  Fitzgerald,  96 
Miss.  197.  60  S  631. 

Mo. — Bragg  V.  Metropolitan  St.  R. 
Co.,  192  Mo.  331,  91  SW  627;  Devoy 
V.  St.  Louis  Transit  Co.,  192  Mo.  197, 
91  SW  140;  Bledsoe  V.  West,  186  Mo. 
A.  460.  171  SW  622;  Orayson  v.  St 
Louis  Transit  Co.,  100  Mo.  A.  60,  71 
SW  730. 

N.  Y. — Burfelndt  v.  New  York  City 
R.  Co..  62  Misc.  661.  101  NYS  589. 

Tex, — Texas,  etc..  R.  Co.  v.  Mar- 
shall. (Civ.  A.)  140  SW  508. 

Wash. — Whltlock  V.  Northern  Pao. 
R.  Co..  69  Wash.  16.  109  P  188; 
Shannon  v.  Northern  Pac.  R.  Co.,  44 
Wash.  321.  S7  P  351. 

Ont. — Blain  v.  Canadian  Pac.  R. 
Co.,  6  Ont.  L.  334.  2  OntWR  76  [aft 


34  Can.  S.  C.  74]. 

tal  Samagw  rodnosd.— (i)  Three 
hundred  dollars  to  one  hundred  and 
fifty  dollars.  Estop  inal  v.  Texas, 
etc..  R.  Co.,  6  La.  A.  (Orleans)  3S. 
(2)  Five  hundred  dollars  to  three 
hundred  dollars.  Jupiter  v.  Texas, 
etc.,  R.  Co.,  9  La.  A.  (Orleans)  282 
(for  injury  to  two  fingers).  (8) 
Nine  hundred  dollars  to  one  hundred 
dollars.  Texas,  etc.,  R.  Co.  v.  Mar- 
shall. (Tex.  Civ.  A.)  140  SW  508  (for 
Insulting  language).  (4)  One  thou- 
sand dollars  to  five  hundred  dollars. 
IlIinolB  Cent.  R.  Co.  v.  Dacus.  103 
Miss.  297,  60  S  324  (for  an  insult  by 
a  carrier's  ticket  agent);  Whltlock  v. 
Northern  Pac.  R.  Co..  59  Wash.  15. 
109  P  188  (for  assault  without  seri- 
ous personal  Injury  and  no  pecuniary 
loss  or  loss  of  time).  (5)  One  thou- 
sand four  hundred  and  fifty  dollars  to 
five  hundred  dollars.  Grayson  v.  St. 
Louis  Transit  Co..  100  Mo.  A.  60.  71 
SW  780  (holding  that,  where  a  con- 
ductor on  a  street  car  ordered  the 
.arrest  of  a  passenger  by  a  policeman, 
and  he  was  taken  to  the  station,  and 
to  regain  his  liberty  was  compelled 
to  enter  Into  a  recognixance  for  his 
appearance  on  the  following  day,  and 
no  one  appeared  to  prosecute  him  at 
that  time,  and  after  hearing  his 
statement  and  the  evidence  of  the 

Eoliceman  the  justice  discharged 
Im,  one  thousand  four  hundred  and 
flft^:  dollars  actual  damages  was  ex- 
cessive, and  unless  nine  hundred  and 
fifty  dollars  was  remitted,  the  judg- 
ment would  be  reversed).  (6)  Fir- 
teen  hundred  dollars  to  seven  hun- 
dred and  fifty  dollars.  Smith  v.  Or- 
leans R.,  etc.,  Co.,  10  La.  A.  (Or- 
leans) 316.  (7)  Three  thousand  five 
hundred  dollars  to  one  thousand  dol- 
lars. Blaln  V.  Canadian  Pac  R.  Co., 
5  Ont.  L.  334,  2  OntWR  76  [aff  34 
Can.  S.  C.  74]  (holding  that  a  ver- 
dict for  three  thousand  five  hundred 
dollars  for  an  assault  by  a  fellow 
passenger  should  be  reduced  to  on« 
thousand  dollars  and  a  new  trial  had 
If  this  sum  was  not  accepted).  (S) 
Seven  thousand  five  hundred  dollars 
to  five  tboujMUid  dollars.  Bragg  v. 
Metropolitan  St.  K.  Co.,  192  Mo.  331. 
91  SW  527  (for  Injuries  to  a  laborer 
earning  four  hundred  and  eighty  dol- 
lars a  year  where  the  evidence  as  to 
the  permanency  of  the  Injuries  was 
weak  and  largely  guesswork).  (9) 
Bight  thousand  dollars  to  three  thou- 
sand dollars.  Garvik  v.  BurlinMon, 
etc.,  R.  Co.,  131  Iowa  416,  108  NW 
327,  117  AmSR  432  (for  rape  of  pas- 
senger by  brakeman).  (10)  Ten  thou- 
sand dollars  to  five  thousand  dollars. 
Southern  R.  Co.  v.  Walker.  (Miss.) 
55  S  362  (for  an  Insulting  proposal 
made  to  a  girl  sixteen  years  old  by 
a  train  auditor  while  she  was  traTef- 
Ing  on  defendant's  train).  (11)  Fif- 
teen thousand  dollars  to  ten  thou- 
sand dollars.  Devoy  v.  St.  Louis 
Transit  Co..  192  Mo.  197,  91  SW  140 
(for  injuries  to  a  lawyer  seventy 
years  of  age  who  had  his  thigh  bone 
fractured,  was  laid  up  for  several 
months,  and  was  compelled  to  go  on 
crutches,  where  the  injuries  wer* 
likely  to  result  In  permanent  lame- 
neks,  and  he  estimated  his  inr«me  at 
twenty-five  hundred  dollars  a  year). 

TS.  Ark. — ^Plne  Blutf,  etc.  R.  Co. 
V.  Washington.  116  Ark.  179,  172  SW 
872. 

Ga. — Montgomery,  etc.,  R.  Co.  v. 
Boring,  61  Ga.  682. 

111.— Coal  Belt  Electric  R.  Co.  v. 
Young.  126  111.  A.  651. 

Ky. — Lexington  R.  Co.  v.  Johnson. 
122  SW  830;  Louisville  Southern  R. 
Co.  V.  Minogue.  90  Ky.  369.  14  8W 
367,  12  KyL  378,  29  AmSR  378. 

Miss. — Yaaoo.  etc.,  R.  Co.  v.  Mat- 
tlngly.  37  S  708. 

Mo. — McNamara  v.  St.  Louis  Tran- 
sit Co..  182  Mo.  676.  81  SW  880,  66 
LRA  486:  Winston  V.  Lusk,  186  Mo. 
A.  881,  172  SW  76:  Mills  V.  Metro- 
politan St.  R.  Co.,  157  Mo.  A.  629, 


For  Iftte*  sassSt  dsvelopnMBtB  and  obaafes  in  the  law  see  cumulative  Annotations,  same  titls,  pag^  and_^ote  p}. 

Digitized  by 


§§  1402-14(H] 


CAEBIEB8 


[10  0.  J.]  995 


Aiadeqnate  damafes.  Where  the  amount  of  dam- 
ages awarded  is  so  small  that  it  is  evident  that  the 
jury  must  have  overlooked  some  material  element 
of  damage,  the  court  may  grant  relief  by  setting  it 
aside  as  being  inadequate  under  the  circumstaneos." 

[(  1403]  L.  Actions  for  Personal  Injuries^* — 1. 
Form  of  Action.  While  an  action  against  a  carrier 
for  wrong  resulting  in  personal  injury  is  usually 
brought  in  tort,  the  action  may  be  in  assumpsit  for 
breach  of  the  express  or  implied  contract  to  cany 


safely." 

1404]  2.  Oonditiona  Precedent/"  Written 
notice  of  the  personal  injury,  as  a  condition  prece- 
dent to  the  maintenance  of  an  action  therefor,  is, 
in  some  jurisdictions,  expressly  required  by  stat- 
ute,^^  or  it  may  be  required  by  the  agreement  be- 
tween the  parties."  Such  an  agreement  sometimes 
also  provides  that  suit  for  the  injury  must  be 
brought  within  a  specified  time  after  the  cause  of 
action  accrues,'^"  and  under  such  agreement  the  time 


187  SW  1006. 

[a]  BxamplftTT  AaiuCM  HM.  as- 
cmmnv, — Louisville  Southern  R.  Co., 
V.  Minoyue,  90  Ky.  369,  14  SW  357.  12 
KyL,  378,  2»  AmSR  878  (holding  that, 
where  a  female  passenger's  injuries 
consist  of  bruises,  nervous  shock, 
and  a  partial  paralyHis  or  Insensi- 
lilllty  in  one  leg  from  the  knee  down, 
the  medical  testimony  being  oonfllct- 
ing  and  unsatisfactory  regarding  the 
permanency  of  the  Injuries,  a  ver- 
dict for  ten  thousand  dollars  ts  ex- 
cessive, whether  It  is  intended  to  be 
compensatory  merely  or  to  Include 
exemplary  damages). 

[b]  ■znnplazT  Aamaffea  iMld  not 
•aoeaslve.— (1)  Four  hundred  and 
fifty  dollars.  Cathey  v.  St.  Lioals, 
etc.,  R.  Co.,  149  Mo.  A.  184,  ISO  SW 
ISO  (where  a  brakeman  wrongfully 
and  maliciously  assaulted  a  passen- 
ger, IcloklnK  him  In  the  mouth  and 
cursing  him).  (2)_Five  hundred  dol- 
lars. Coal  Belt  ellectrlc  R.  Co.  v. 
Young,  IZS  lit  A.  861  (for  sssaultInK 
and  humiliating  an  aged  man).  (3) 
Seven  hundred  and  fifty  dollars.  Mc- 
Namara  v.  8t.  I.ouis  Transit  Co.,  182 
Mo.  C7«,  81  SW  8S0,  SS  LRA  486 
(where  a  street  car  conductor  kicked 
a  messenger  boy  thirteen  years  old 
over  the  heart  as  he  was  attempting 
to  board  defendant's  street  car  as  a 
passenger,  and  It  appeared  that  the 
kick  produced  a  bruise  and  caused 
plaintiff  nevere  pain).  <4)  One  thou- 
sand dollars.  Lexington  R.  Co.  v. 
Johnson.  <Ky.)  122  SW  830  (where 
street  car  men  knowingly  operated 
on  a  steep  Incline  a  car  with  a  use- 
less brake,  and  relied  entirely  on 
reverse  electric  current,  and  a  col- 
lision occurred  because  the  current 
was  cut  'oft  while  the  car  was  de- 
scendlne  the  Incline).  (5)  Two  thou- 
sand dollars.  Pine  Bluff,  etc.,  R.  Co. 
V.  Washington,  116  Ark.  179,  172  SW 
872  (for  malicious  act  of  brakeman 
In  shooting  passenger).  (6)  Five 
hundred  dollars  actual  damages  and 
two    thousand   five  hundred  dollars 

Eunltlve  damages.  Hedge  v.  St. 
,ouls.  etc.,  R.  Co.,  164  Mo.  A.  891, 
146  SW  115  {for  an  unwarranted  as- 
sault on  a  person  at  a  station  to  pur- 
cha.se  a  ticket).  (7)  Five  thousand 
dollars  compensatory  damages  and 
two  thousand  dollars  exemplary 
damages.  Neuer  v.  Metropolitan  St. 
R.  Co..  143  Mo.  A.  402,  127  SW  669 
(where  a  passenger  assaulted  by  a 
conductor  with  a  switch  iron  re- 
ceived a  acalp  wound  about  three 
Inches  long  that  laid  bare  his  skull, 
and  his  ekull  was  fractured  result- 
ing in  a  blood  tumor  In  the  eye,  In 
Uie  loss  of ^is  memory,  and  a  change 
of  his  disposition,  and  his  injuries 
were  permanent,  and  the  assault  was 
vicious  and  unprovoked).  (8)  Ten 
thousand  dollars.  Montgomery,  etc., 
R.  Co.  v.  Boring.  61  Ga.  682  (for 
broken  leg  by  reason  of  gross  negli- 
gence In  allowing  passenger  to  alight 
at  dangeroxis  place). 
_rc]  iBsnXt  and  ladlgnity.— (1) 
Where  a  passenger  has  been  sub- 
jected to  indignity,  his  feelings  out- 
raged, and  he  has  been  degraded  In 
tbe  eyes  of  his  fellow  passengers  by 
being  assailed  with  gross  and  vitu- 
perative language  and  even  blows,  by 
a  conductor,  exemplary  damages  are 
allowable,  and  a  verdict  for  one  thou- 
sand dollars  is  not  excessive.  At- 
lanta, etc.,  R.  Co.  V.  Condor,  7S  Ga. 
51.  (2)  Where  a-  conductor  applied 
profane  epithets  to  a  passenger, 
threatened  to  kill  him,  soat  tobacco 
juice  In  his  face,  and  In  abusive 


terms  ordered  him  to  get  up  from 
his  seat  and  retire  lo  the  rear  of  the 
car,  at  the  same  time  seizing  him  by 
the  arm.  a  verdict  for  four  thousand 
three  hundred  and  seventy-five  dol- 
lars damages  will  not  be  set  aside. 
East  Tennessee,  etc.,  R.  Co.  v.  Fleet- 
wood. 90  Ga.  23.  16  SG  778.  (3) 
Where  a  passenger  exhibited  at  the 
customary  entrance  of  a  coach  a 
ticket  which  entitled  him  to  trans- 

Eortatlon  on  board  the  train  on  which 
e  was  by  virtue  of  the  ticket  en- 
titled to  travel,  hut  was  bv  the  car- 
rier's porter  repulsed  Insolently, 
denied  admission,  insultingly,  and 
without  explanation,  and  from  the 
conduct  of  the  porter  was  threatened 
with  an  immediate  assault,  a  verdict 
for  two  thousand  five  hundred  dol- 
lars exemplary  damages  was  not  ex- 
cessive. Tazoo.  etc.,  R-  Co.  v.  Hat- 
tlngly.  (Miss.)  37  S  708.  (4)  Where 
a  conductor  of  a  street  car  declined 
to  accept  a  transfer  check  from  a 
passenger  and  demanded  fare  and 
forcibly  resisted  his  efforts  to  leave 
the  car,  detaining  him  while  the  car 
Journeyed  several  miles,  and  threat- 
ened to  take  him  to  a  police  station, 
although  he  explained  the  conditions 
under  which  he  received  the  check 
from  a  conductor  on  another  line,  a 
verdict  of  twenty-flve  dollars  com- 

Sensatory  damages  and  five  hundred 
ollars  punitive  damages  wa»  not  so 
excessive  as  to  warrant  the  court  on 
appeal  In  Interfering  with  the  refusal 
of  the  trial  court  to  set  It  aside. 
Mueller  v.  St.  Louis  Transit  Co..  108 
Mo.  A.  S2S,  88  SW  270. 

78.  Hanson  v.  Urbana,  etc.,  St,  R. 
Co.,  75  111.  A.  474;  Tooker  v.  Brooklyn 
Heights  R.  Co.,  80  App.  Dlv.  371,  80 
NY^  969.  See  generally  Damages 
[13  Cyc  18S]. 

T4h    Oross  vefsrenoesi 
Abatement  of  action  for  injuries  to 
passenger  see  Abatement  and  Re- 
vival I  374. 
Amendment  of  pleading  as  affecting 
limitations  of  actions  for  personal 
injuries  see  Limitation  of  Actions 
135  Cyc  1305]. 
Death  of  passenger,  action  for  see 

Death  [13  Cyc  310  et  seq]. 
Limitations  of  actions  see  Limita- 
tions of  Actions  [26  Cyo  963], 
Recovery  for  personal  injuries  In  ac- 
tion   for    breach    of   contract  of 
transportation  see  supra  |  1283. 

75.  See  Actions  I  151. 

76.  Conditions  prsesdsnt  gener- 
ally see  Actions  If  72-83. 

77.  See  statutory  provisions.  And 
see  Thoraon  v.  Groton,  etc..  R.  Co., 
85  Conn.  11,  81  A  1024  (construing 
Gen.  St.  [1902]  i  1130):  Sawyer  v. 
Bl  Paso,  etc..  R.  Co.,  49  Tex.  Civ.  A. 
106.  108  SW  718.  See  generally  Ac- 
tions f  73.  See  also  Negligence  [29 
Cyc  664]. 

[a]  In  Xassachnsatta  Rev.  L.  c.  112 
i  44.  providing  for  notice  to  a  street 
railway  company  as  to  the  time, 
place,  and  cause  of  the  Injury,  as  a 
condition  to  liability,  does  not  apply 
where  the  place  of  the  accident  is  on 
Its  private  property.  Joslyn  V.  Mll- 
ford,  etc..  R.  Co.,  184  Mass.  85,  67  NE 
866. 

rb]  Tba  pnxpoae  of  a  statute  re- 
quiring written  notice  containing  a 
general  description  of  the  injury  and 
of  the  time,  place,  and  cause  of  Its 
occurrence,  as  a  condition  precedent 
to  the  maintenance  of  an  action 
against  a  railroad  company.  Is  to 
enable  the  company  to  ascertain  the 
facts  within  a  reasonable  time  after 
the  occurrence,  and  a  notice  which 


is  sufficient  for  that  purpose  Is  good. 
Thorson  v.  Groton,  etc.,  R.  Co.,  85 
Conn.  11,  81  A  1024. 

[c]  BniBoleiioy  of  notloe*  A  no- 
tice of  Injury  to  a  trolley  car  pas- 
senger, which  alleges  that,  while 
plaintiff  was  a  passenger  on  a  car 
which  left  N  for  G  at  about  ten 
forty-five  P.  M.  on  a  designated  date, 
she  was  struck  on  the  head  by  the 
falling  of  one  of  the  transoms  of 
the  car.  bruising  and  Injuring  her 
head,  brain,  and  nervous  system,  and 
that  the  Injuries  were  Inflicted  on 
plaintiff  while  she  was  on  the  car 
shortly  after  the  taking  of  the  first 
fare  and  before  taking  the  second. 
sufHclently  gives  a  general  descrip- 
tion of  the  injury  and  of  the  time, 
place,  and  cause  of  its  occurrsnce, 
within  such  a  statute.  .Thonon  v. 
Groton,  eto.,  Co.,  8S  C^nn.  11,  81  A 
1024. 

[d]  Serriee  of  aetlee^WheFe  the 

statute  requires  that  such  notlcs 
shall  be  served  on  the  one  claimed  to 
be  responsible,  In  the  manner  re- 
quired for  'the  service  of  summons  In 
courts  of  record,  service  on  the  claim 
agent  of  a  railroad  company  Is  In- 
Hufflcient.  Smith  v.  Chicago,  etc..  R. 
Co..  124  Wis.  120,  102  NW  338  (con- 
struing Rev.  St.  [1898]  I  4222  subd 
6;  and  holding  further  that,  where 
the  claim  agent  corresponded  with  the 
injured  passenger  about  the  claim, 
hut  with  nothing  to  Indicate  that  no 
other  notice  would  be  required,  and 
It  did  not  appear  that  the  Injured 
passenger  was  misled,  the  company 
was  not  estopped  to  deny  a  waiver  of 
any  other  notice). 

7B.  Pittsburgh,  etc..  R.  Co.  v. 
Brown.  178  Ind.  11,  97  NE  146.  98 
NE  625;  Barber  v.  Chicago,  etc..  R. 
Co.,  86  Kan.  277.  120  P  359;  James  v. 
Chicago,  etc..  R.  Co..  81  Kan.  23.  27. 
105  P  40. 

[a]  Thus,  where  a  contract  for 
the  shipment  of  cattle  provided  for 
transportation  for  the  caretaker  In 
charge  of  them  and  the  contract  was 
signed  after  the  cattle  were  loaded, 
and  by  the  time  It  was  signed  the 
train  was  In  motion,  and  the  con- 
ductor refu.9ed  to  stop  the  train,  and 
the  caretaker  was  Injured  while  try- 
ing to  get  aboard  the  caboose,  the 
contract,  which  required  notice  of 
injury  to  person  or  property,  as  a 
condition  precedent  to  an  action  for 
damages,  was  operative  at  the  time 
of  the  injury.  Barber  v.  CTiicago. 
etc..  R.  Co..  86  Kan.  277.  120  P  359. 

[b]  Btlpnlatlon  as  to  injnrlea  to 
property  not  appUoablo  to  passen- 
gersi^where  a  snlnper  of  household 
goods  and  of  live  stock,  billed  under 
a  live  stock  bill  of  lading,  which  con- 
tains a  condition  that  a  claim  In 
writing  shall  be  made  within  five 
days  from  the  accrual  of  damages, 
was  killed  while  accompanying  tbe 
shipment,  It  was  not  a  condition  pre- 
cedent to  an  action  by  the  represen- 
tative of  the  shlpoer  that  the  notice 

Erovlded  by  the  bill  of  lading  should 
ave  been  given,  since  that  notice 
referred  only  to  claims  for  Injuries 
to  the  live  stock  or  to  the  personal 
property.  Pittsburgh,  etc..  R.  Co.  v. 
Brown.  178  Ind.  11.  97  NE  14B.  98  NE 
62S. 

7».  Koster  v.-  Atchison,  etc.,  R. 
Co..  95  Kan.  109.  147  P  798. 

[a]  nilBMr  xUUmk  on  pass. — ^A 
provision  oi  a  contract  for  transpor- 
tation of  live  stock,  limiting  the  time 
to  sue  for  damages,  apolies  to  an 
{Mtlon  for  injurlea-^o  the  shipper. 
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within  which  suit  must  be  brought  does  not  accrue 
until  notice  is  given;™  but  the  cftrricr  may  waive 
the  provision  as  to  the  time  for  suit."  It  has 
been  held  that,  in  a  passenger's  action  sounding  in 
tort,  any  stipulation  in  the  transportation  conlract 
limiting  the  time  within  which  suit  must  be  brought 
is  inapplicable."^ 

[$  1405]  3.  Jurisdiction  and  Venue."  An  action 
by  a  passenger  for  personal  injuries  due  to  the 
n^ligence  of  the  carrier  is  transitory  in  its  nature 
and  may  be  brought  in  the  state  where  the  cause  of 
action  arose,  that  is,  where  the  injuries  were  in- 
curred," although  the  contract  for  carriage  was 
made  in  another  state or  it  may  be  brought  in  the 


state  where  defendant  is  served,  although  the  injury 
arose  in  another  state,  unless  the  laws  of  the  latter 
state  are  contrary  thereto."  As  between  different 
counties,  the  action  may  be  brought  in  any  county 
in  which  process  is  served  on  defendant,'"  unless 
there  is  a  statutory  provision  localizing  the  action." 
The  action  may  be  brought,  under  various  statutes, 
in  the  county  where  the  injury  occurred  or  the 
cause  of  action  arose,"  or  where  defendant  resides 
or  has  its  principal  office  or  place  of  business" 
or  where  plaintiff  resides,"  provided,  under  some 
statutes,  it  is  a  county  through  which  the  road 

92 

It  has  been  held  that 


runs. 

Convenience  of  witnesses. 


dorsed  on  the  contract  and  Issued  as 
part  of  Its  consideration.  Ko»ter  v. 
Atchison,  etc.,  R.  Co.,  96  Kan.  109. 
147  P  798. 

80.  James  v.  Chlcaso,  etc.,  R.  Co., 
81  Kan.  23.  27,  105  P  40, 

81.  St.  Louis,  etc.,  R.  Co.  v.  Dy- 
sart,  62  Tex.  Civ.  A.  7,  130  SW  1047. 

[a]  Attempt  to  a«ttla  rait. — A 
provision  in  a  contract  of  shipment 
requiring  suits  for  Injuries  to  the 

Eerson  accompanying  the  same  to  be 
rought  within  a  specified  time  was 
waived  where  the  carrier  attempted 
to  settle  a  suit  for  such  Injuries 
brought  after  the  expiration  of  the 
time.  St.  Louis,  etc.  R.  Co.  v.  Dy- 
sart.  62  Tex.  Civ.  A.  7.  ISO  SW  1047. 

82.  Martin  v.  Chicago,  etc.,  R.  Co., 
(Oltl.)  148  P  711. 

83.  OroM  r*f«rMiaMt 

Action   for  breach  of  contract  see 

supra  I  1284. 
Action  for  death  see  Death  [13  Cyc 

838]. 

Action    for    wrongful    ejection  see 

supra  i  1214. 
Federal  court*  see  Courts  [11  Cyc 

84»1. 

Injury  occurring  in  foreign  state  see 

Courts  [11  Cyc  6e5L 
Uunicipal  courts  see  Courts  [11  Cyc 

787], 

Removal  of  cause  to  federal  court 
see  Removal  of  Causes  [S4  Cyc 
1211]. 

Venue  senerally  see  Venue  [40  Cyc 

III  Baltimore,  etc  R.  Co.  v.  Reed, 
223  Fed.  689,  189  CCA  192:  Parris  v. 
Atlanta,  etc.,  R.  Co.,  128  Ga.  434,  S7 
8E  692;  Indiana,  etc.,  R.  Co.  v.  Uas- 
teraon,  16  Ind.  A.  323.  44  NE  1004. 

[a]  Snle  applied. — ^Where  a  petition 
alleged  that  plaintiff  attempted  to 
board  a  passenger  train  of  defendant 
company  in  the  state  of  Tennessee, 
and  that  the  train  started  while  he 
was  still  on  the  steps,  and  before  he 
had  a  reasonable  opportunity  to  enter 
the  car,  and  while  he  was  trying  to 
mount  the  steps,  but  before  he  could 
succeed,  and  that,  after  the  train 
had  passed  into  the  state  of  Georgia 
Si  sudden  swing  caused  another  pas- 
senger to  shove  him  so  that  peti- 
tioner lost  his  balance  and  fell  from 
the  train,  a  superior  court  of  Georgia 
had  Jurisdiction,  no  cause  of  action 
having  arisen  until  the  train  was  in 
Georgia.  Parris  v.  Atlanta,  etc.,  R. 
Co..  128  Ga.  434,  57  SB  692. 

85.  Indiana,  etc.,  R.  Co.  v.  Master- 
son.  16  Ind.  A.  323,  44  NE  1004. 

86.  Crosby  v.  Seaboard  Air  Line 
R.  Co.,  81  S.  C  24.  81  SB  1064;  Mis- 
sissippi, etc.,  R.  Co.  V.  Ayres,  16  Lea 
(Tenn.)  725. 

[a]  Vheve  m  railroad  Is  ohartered 
la  two  statssi  and  has  but  one  set 
of  ofllcers,  and  a  pafisenger  is  in- 
jured in  one  state  while  traveling  on 
a  single  ticket,  and  sues  for  dam- 
ages In  the  other  state,  it  is  imma- 
terial Whether  the  corporation  is 
sued  as  a  rorporation  of  one  state  or 
of  the  other.  MlRSiRStppt,  etc.,  R. 
Co.  V.  Ayres,  16  Lea  (Tenn.)  725. 

87.  Chesapeake,  etc.,  R.  Co.  v. 
Cowherd.  16  KyL  160. 

88.  Chesapeake,  etc.,  R.  Co.  v. 
Cowherd,  15  KyL  160. 

[a]  In  Xtntaatr  Clv.  Code  Prac. 
I  73  fixes  the  county  In  which  an  ac- 


tion against  a  common  carrier  for  an 
injury  to  a  passenger  must  be 
brought:  and  this  statute  applies 
even  where  a  carrier  is  a  nonresident 
and  the  injury  is  received  in  another 
state;  and,  although  by  reason  of  the 
nonexistence  of  any  of  the  localizing 
facts  there  may  be  no  forum  in 
which  the  injured  party  can  assert 
Ills  right,  the  courts  are  powerless  to 
supply  the  omission.  Chesapealce, 
etc.,  R.  Co.  V.  Cowherd.  15  KyL  160. 

[b]  CondittOBs  affecUiMr  transi- 
tory ohara<>ter  of  aotion — Where  a 
statute  localises  an  action  by  a  pas- 
senger for  injuries  sustained  by 
reason  of  the  negligence  of  the  car- 
rier, the  fact  that  none  of  the  con- 
ditions exist  in  a  particular  case, 
which  would  authorize  the  action  to 
be  brought  In  any  of  the  counties 
fixed  by  the  statute,  does  not  make 
the  action  transitory,  so  as  to  au- 
thorize plaintiff  to  sue  in  any  county 
in  which  process  may  be  served. 
Chesapeake,  etc.,  R.  Co.  v.  Cowherd, 
15  KyL  160. 

89.  Atlantic  Coast  Line  R.  Co.  v. 
Powell,  127  Ga.  805,  56  SE  1006,  9 
LRANS  769,  9  AnnCas  663;  Wilson 
V.  Louisville,  etc.,  R.  Co.,  112  SW 
686,  33  KyL  985  (under  Clv.  Code 
Prac.  S  73);  Louisville,  etc.,  R.  Co. 
v.  Sanders,  (Ky.)  92  SW  937;  N.  N. 
&  M.  V.  Co.  V.  Boles,  13  KyL  208; 
Virginia,  etc.,  R.  Co.  v.  Hollings- 
worth,  107  Va.  359.  58  SE  572. 

[a]  In  Kentnoto  under  Clv.  Code 
Prac.  II  73  and  83.  an  action  for  a 
delay  in  a  shipment  of  property  can- 
not oe  joined  with  ^  action  for  per- 
sonal Injuries  to  the  person  accom- 
panying the  shipment.  In  the  county 
where  the  delay  occurred,  where  the 
personal  injuries  were  sustained  in 
another  county.  Wilson  v.  Louis- 
ville, etc.,  R.  Co..  112  SW  585,  33  KyL 
985. 

[b]  XnJnries  In  seTeral  oonnties<~ 

Where  plaintiff's  petition  showed 
that  the  car  In  which  she  was  trans- 
ported as  a  passenger  over  defend- 
ant's railroad  was  not  heated,  al- 
though the  weather  was  extremely 
cold]  that,  in  consequence  of  the  fail- 
ure of  defendant's  employees  to  heat 
the  car.  she  contracted  a  severe  Ill- 
ness, that  she  began  her  journey  over 
the  said  railroad  at  Albany,  in  the 
county  of  Dougherty,  and  suffered 
as  a  result  of  the  cold,  "in  a  few 
moments  after  the  train  left  Albany, 
and  while  in  said  county  of  Dough- 
erty," a  suit  to  recover  damages  for 
injuries  which  resulted  from  the  ex- 

Eosure  to  the  cold  was  properly 
rought  In  that  county;  and  It  was 
not  error  for  the  court  to  overrule  a 
demurrer  to  the  petition,  based  on 
the  want  of  Jurisdiction  on  the  part 
of  the  city  court  of  thaX  county, 
although  the  harmful  effects  result- 
ing from  the  failure  to  heat  the  car 
may  have  been  Increased  by  a  con- 
tinuation of  the  Journey  through 
other  counties.  Atlantic  Coast  Line 
R.  Co.  v.  Powell.  127  Qa.  806,  66  SE 
1006.  9  LRANS  769.  9  AnnCas  EES. 

90.  Central  of  Georgia  R.  Co.  v. 
Brown,  118  Ga.  414,  38  SB  989.  84 
AmSR  250;  Wilson  v.  Louisville,  etc.. 
R.  Co.,  112  SW  685,  88  KyL  985  (un- 
der Ctv.  Code  Prac.  I  78):  Louisville, 
etc.,  R.  Co.  v.  Sanders.  (Ky.)  92  SW 


937:  N.  N.  &  M.  V.  Co.  v.  Boles,  13 
KyL  208;  Blanks  v.  Missouri,  etc.  R. 
Co..  (Tex.  Civ.  A.)  116  SW  877  [aff 
125  SW  312];  Virginia,  etc.,  R.  Co.  v. 
Holllngsworth.  107  Va.  369.  58  SB 
572. 

[al  The  words  **M«ldeiuM''  or 
■Ids"  mean,  with  reference  to  a  cor- 
poration, its  chief  olllce  or  place  of 
business;  and  hence  an  action  by  a 
nonresident  against  a  railroad  cor- 
poration, for  personal  Injuries  re- 
ceived in  another  state,  must  be 
brought  tn  the  countT  in  which  the 
chief  officer  of  defendant  resides,  or 
in  the  county  in  which  it  has  its 
chief  ofHce.  Elchhom  v.  Louisville, 
etc.,  R.  Co.,  112  Ky.  338,  66  SW  797. 
23  KyL  1640. 

[bj  Aotion  Boln*t  two  or  sum 
oompaalea. — In  Texas  under  L. 
<1889)  p  214  c  126,  as  amended  by 
L.  (1905)  p  29  c  26,  providing  that 
when  any  passenger,  freight,  etc.. 
has  been  transported  by  two  or  more 
railroads,  suit  for  damages  may  be 
brought  against  all.  In  any  county  in 
which  either  operates,  or  does  busi- 
ness, or  has  any  agent,  fixes  the 
venue  of  suits  and  authorises  the 
joinder  in  one  action  of  all  roads 
participating  in  the  transportation, 
etc.,  and  a  passenger  navlns  a 
through  ticket  over  two  roads  rosy, 
for  any  Injuries  received  durlnc 
transportation,  sue  both  roads  In  the 
county  In  which  the  initial  read 
operated  Its  road,  maintained  an 
office,  and  had  an  a^mit.  and-  In  which 
the  contract  for  transportation  was 
entered  into  by  It  as  agent  for  the 
other  road  which  afterward  ratified 
It.  Texas  Cent.  R.  Co.  v.  Marrs,  100 
Tex.  530,  101  SW  1177;  Blanks  v.  Mis- 
souri, etc.,  R.  Co.,  (Tex.  Clv.  A.)  IIS 
SW  377   [aff  126  SW  3121. 

[c]  Third  penKm  as  Joint  tras- 
passer., — Where  an  assault  on  a  rail- 
road passenger  was  the  joint  act  of 
the  conductor  and  a  person  not  an 
employee  of  the  company,  the  com- 
pany and  such  person  oelng  Joint 
trespassers,  the  court  of  the  county 
of  such  person's  residence  had  juris- 
diction, under  Const,  art  6  |  16  par 
4  (Clv.  Code  I  6872),  providing  that 
suits  against  Joint  trespassers  re- 
siding in  different  counties  may  be 
tried  in  either  county;  and  this,  al- 
though such  county  was  not  the 
county  in  which  the  cause  of  action 
originated,  nor  the  county  of  the 
residence  of  the  railroad  company. 
Central  of  Georgia  R.  Co.  v.  Brown, 
113  Ga.  414,  38  SB  989,  84  AmSR  250. 

91.  Louisville,  etc.,  R.  Co.  v. 
Mitchell,  162  Ky.  253,  172  SW  627; 
Wilson  v.  Louisville,  etc..  R.  Co.,  IIZ 
SW  686,  33  KyL  985  (under  Clv. 
Code  Prac.  I  78);  Louisville,  etc., 
R.  Cn.  V.  Sanders.  (Ky.)  92  SW  937; 
N.  N.  &  H,  V.  Co.  v.- Boles.  IS  KyL 
208. 

[a]    Whare     the  p— sagar  Is 

kluea,  the  venue  of  an  action  by  "his 
sidmlnistrator  is  governed  by  the 
residence  of  the  Intestate,  and  not 
by  the  residence  of  the  adminis- 
trator. Illinois,  etc.,  R.  Co.  v. 
Willis.  128  Ky.  686.  97  SW  21,  29 
KyL  1187. 

99.  Wilson  v.  Lonlsville,  etc.,  R. 
Co.,  112  SW  586,  S>  KyL  985  (under 
Civ.  CoA»  Prac.  I  78);  Chesapeake. 
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the  eonrt  may  coiisider  the  convenience  of  employee 
witnesses  in  detennining  where  the  trial  shall  be 
held,  althongh  their  convenience  will  be  less  con- 
sidered than  the  convenience  of  witnesses  who  are 
not  connected  with  the  partiea." 

1406]  4.  Parties.  Where  a  passenger  is  in- 
jured by  the  joint  or  ecmeurrent  acts  of  several 
joint  tprt-feasors,  he  may  sue  either  of  them,  or  he 
may  join  them  in  one  action  and  recover  against 
saeh  as  are  shown  by  the  evidence  to  be  liable.'^  A 
nonjoinder  of  all  persons  liable  therefor  cannot  be 
taken  advantage  of  in  such  an  action,  but  a  recov- 
ery may  be  had  against  such  as  are  shown  to  be 
liable,"  provided  the  action  is  broi^t  in  tort  and 
not  in  contract."  A  purchaser  of  railroad  prop- 
erty, under  a  decree  of  foreclosure  providing  that 
the  purchaser  shall  take  the  property  subject  to  all 
liabilities,  ma^  be  joined  as  defendant  in  an  action 
for  persomtl  injuries  to,  or  death  of,  a  passenger, 


ooeorring  while  the  road  is  being  opented  by  a  re- 
ceiver.***  Companies  jointly  operating  their  roads 
through  a  lessee  may  be  joined  in  one  action  for 
injuries  to  a  passenger  over  their  lines,  where  the 
n^ligent  aots  are  continuous  and  chazgeable  to  the 
common  agent  of  the  lessee."^  Receivers  appointed 
in  a  federal  court  for  a  defendant  railroad  com- 
pany, after  a  suit  is  brought  against  the  latter  in  a 
state  court,  need  not  be  made  parties  to  the  suit.^ 
[$  1407f  6.  Pleading^— a.  Dedaxation,  Com- 
plaint, or  Petition— (1)  In  OeneraL  The  declara- 
tion, complaint,  or  petition,  in  an  action  by  a  pas- 
senger against  a  eommon  carrier  for  personal  in- 
juries sustained  by  reason  of  the  carrier's  negli- 
gence or  wrong,  is  governed  by  the  rules  relating 
to  such  pleadings  in  civil  actions  generally,^  such 
as  that  it  must  be  definite,*  and  consistent  in  its 
allegations,*^  and  must  contain  suffioient  allegations 
of  all  the  facts  that  are  necessary  to  state  the  cause 


etc.,  R.  Co.  V.  Cowherd.  16  KvL  160; 
N.  N.  &  M.  V.  Co.  V.  BolM.  13  KyL 
208. 

83.  Neeley  v.  EH©  R.  Co.,  134 
App,  D!v.  781,  119  NYS  953;  Fowler 
V.  Third  Ave.  R.  Co..  BB  Hun  610.  8 
NTS  762.  Ste>  Beneralljr  Venuo  ^40 
eye  136], 

[a]  OhKDff*  ot  T»iin»r— In  an  ac- 
tion for  personal  Injuries,  an  appli- 
cation by  defandant  for  a  change  of 
v«nu»  from  W  to  T  county,  for  the 
convenience  of  six  wltnesaea,  is  prop- 
erly denied  where  a  trial  In  w 
county  will  b«  mor»  convenient  for 
plalntlfF,  her  husband,  her  servant, 
who  was  present  at  the  accident,  two 
physicians,  and  three  other  material 
wltneeses.  Fowler  v.  Third  Ave. 
R.  Co.,  6B  Hun  610,  8  NYS  762. 

94.   OeneraUy    see    Parties  [30 

Oross  MfenoMsi 

Companies  or  persons  liable  rener- 
aliy  see  supni  fif  1812-1S21. 

Joinder  of  husband  In  action  for  In- 
juries to  wife  see  Husband  and 
Wife  [21  Cyo  1B581, 

Receiver  of  railroad  company  as 
rarty  defendant  see  Receivers  [34 
Cyo  4271. 

9ft.   U.   S.— Atlajitic.  etc.,  R.  Co. 
Laird.  68  Fed.  760.  7  CCA  489  [aft 
164  U.  S.  39S.  17  set  120,  41  L.  ed. 
4SB3. 

Cal. — Rankin  v.  Central  Pac.  R. 
Co..  73  CaL  03,  15  P  67;  Tompkins 
V.  Clar  St  R  Co.,  66  CaL  163,  4  P 
116S. 

D.  C. — Washlnirton,  etc.,  R.  Co.  v. 
Hlckey,  6  App.  436  [aft  166  U.  B, 
m,  17  set  iSl.  41  L.  ed.  1101]. 

111.— Wabash,  etc..  R.  Co.  v.  Shack- 
letT  108  III.  364,  44  AmR  791;  Frink 
V.  Potter,  17  111.  406. 

Ind. — Lucas  v.  Pennsylvania  Co., 
120  Ind.  20B.  SI  KS  971.  16  AmSR 
328;  Pittsburgh,  etc.,  R.  Co.  v. 
Spencer,  98  Ihd.  186. 

Ulnn. — Flaherty  v.  ATlnneapolis,. 
etc.,  R.  Co„  39  Minn.  828,  40  NW 
160,  IS  AmSR  664.  1  LRA  680. 

MonL — ^Emerson  v.  Butte  Electric 
R.  Co..  46  Mont.  464.  129  P  819. 

N.  J. — Whalen  v.  Pennsylvania  R. 
Co..  73  N,  J.  L.  102,  68  A  998. 

Pa.— Bunting  v.  Honett,  189  Pa. 
863:  21  A  31,  33,  84,  23  AmSR  192. 
12  LRA  268. 

T«z. — Tezaa;  etc.,  R.  Co.  v.  Miller, 
79  Tez.  78.  IB  SW  264.  23  AmSR  308. 
11  LRA  896  [app  dlsm  164  U.  S.  620 
mem.  14  SCt  11S4  mem,  38  Ii.  ed. 
1084  mem]. 

Eng. — Bretherton  v.  Wood,  3  B.  & 
B.  64,  7  ECL  602,  129  Reprint  1203. 

Joint  and  s«v«al  UaUUtj  see 
supra  S  1320. 

[a]  Joinder  of  employee. — The 
superintendent  of  a  street  railroad 
company  whose  neKllgence  caused  an 
accident  was  properly  joined  with 
the  company  as  defendant  In  a  pas- 
senger's action  for  resulting'  Injuries. 
Emerson  v.  Butte  Electric  R.  Co., 
46  Mont.  454,  129  P  319. 

•OL  Ansell  v.  Waterhouse,  6  M.  ft 
R  S86,  106  Reprint  1286. 
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97.  M'Call  V.  Forsyth.  4  Watts  & 
S.  (Pa.)  179;  Ansell  v.  Waterhouse,  6 
M.  &  S.  3S6,  105  Reprint  12S6. 

08.  Denver,  etc.,  R,  Co.  v.  Oun- 
nlng,  33  Colo.  280.  80  P  727. 

[a1  Statute. — Under  a  statute 
which  provides  that  any  person  may 
be  made  a  defwdant  who  has  or 
claims  an  Interest  in  the  controversy 
adverse  to  plaintiff,  or  who  is  a 
necessary  party  to  a  complete  det^- 
mlnation  or  settlement  or  the  ques- 
tion involved  therein  and  a  decree 
of  foreclosure  against  the  property 
of  a  railroad  entered  In  Uie  federal 
court,  and  the  property  sold  there- 
under, the  foreclosure  decree  pro- 
viding that  the  purchasers  at  a  sale 
should  take  the  property  subject  to 
all  liabilities  incurred  by  the  receiver 
before  the  delivery  of  the  possession 
to  the  extent  that  the  assets  in  the 
hands  of  the  receiver  were  insufll- 
cient  for  that  purpose,  the  purchaser 
was  properly  Joined  as  a  defendant 
in  an  action  for  the  death  of  a  pas- 
senger while  the  railroad  was  being 
operated  by  the  receiver.  Denver, 
etc.,  R.  Co.  V.  Gunning,  38  Colo.  880. 
80  P  727. 

99.  Carleton  v.  Yadkin  R.  Co.,  143 
N.  C.  43,  66  SE  429,  10  AnnCks  348. 

1.  St.  Louis,  etc^  R.  Co.  v.  Coy. 
lis  Ark.  266,  168  SW  1106.  ■  See  gen- 
erally Receivers  [34  Cyo  427], 

gwutnXVf  see  Plead- 

'eooirt  see  Justices  of 

the  Peace  [24  Cyo  665]. 

8.  See  genenuly  Pleading  TXl  Cyo 
92].  And  see  Kordlck  v.  Chicago, 
R.  Co.,  187  III.  A.  74. 

[a]  Tlie  SBBie  rnles  of  plsaflinj, 
as  In  cases  where  the  relation  of 
passenger  and  carrier  Is  not  present, 
are  to  be  used  in  testing  the  suffl- 
dency  of  a  complaint,  in  an  action 
by  a  posswurer  for  Injuries  received 
while  alt8[htlng  from  a  street  car, 
which  action  charges  specific  negli- 
gence. Birmingham  R.,  etc.,  Co.  v. 
O'Brien.  185  Ala.  617,  64  8  843. 

fb]  Vartleiilar  oomi^aliita  oob- 
stmed. — (1^  A  complaint.  In  an  ac- 
tion for  Injuries  to  a  passenger  who 
was  caught  while  hanging  on  the 
handrail  of  a  car  step  between  the 
car  and  a  platform,  which  alleges 
that  the  train  was  rapidly  approach- 
ing the  platform,  does  not  neces- 
sarily aver  that  the  train  was  going 
at  a  rapid  rate  of  speed,  but  may 
apply  to  the  time  between  the  pas- 
senger's mounting  the  step  of  the 
car  and  the  approach  of  the  train 
to  the  platform.  Central  of  Georgia 
R.  Co.  v.  Hlngson,  186  Ala.  40,  6f  S 
4B.  (2)  Where  a  complaint  In  an 
action  against  a  railroad  for  the 
negligent  killing  of  a  passenger,  al- 
leged that,  during  the  ten  days  be- 
fore the  accident  occurred,  a  con- 
ductor repeatedly  ran  one  portion  of 
a  train  violently  against  the  other 
without  due  regard  to  the  lives  and 
safety  of  passengers;  that  the  con- 
ductor was  warned  that,  unless  more 
care  was  taken  In  bringing  the  por- 


tions of  the  train  together,  some 
passenger  would  be  seriously  injured, 
and  that,  notwithstanding  such  warn- 
ing, a  portion  of  the  train  was  run 
against  another  portion  thereof,  and 

?rlaintlfrfi  deceased  thereby  sustained 
nluries  resulting  in  her  death,  the 
allegations  as  to  what  occurred 
within  ten  days  before  the  accident 
should  not  be  stricken  out  as  Irrel- 
evant, since  they  tended  to  show 
gross  negligence.  Stuckey  v.  At- 
lantic Coast  Line  R.  Co..  60  S.  C.  237. 
Si  SE  416,  85  AmSR  842. 

4.  Riley  v.  Wrlghtavllle,  etc..  R. 
Co.,  133  Ga.  413,  Of  SE  890.  24  LRA 
NS  379,  18  AnnCas  208;  Douglas,  etc.. 
R.  Co.  V.  Swindle.  2  Ga.  A.  6^0,  69 
SE  600;  Ward  v.  Chicago,  etc.,  R. 
Co.,  166  111.  462,  46  NE  866;  South- 
ern R  CD.  V.  Roach.  88' Ind.  A.  211, 
78  NB  201;  Rapid  Transit  R.  Co.  v. 
Smith.  (Tex.  Civ.  A.)  82  SW  788  [rev 
on  other  grounds  98  Tex.  663,  S6  SW 
322];  Galveston,  etc,  R.  Co.  V.  Con- 
treras,  31  Tex.  Civ.  A.  489,  72  SW 
1061. 

[a]  ladeflaite  aaA  lain  aile 
gatlona  are  subject  to  demurrer,  and 
unless  cured  by  amendment  should 
b*  stricken  out  Waldrup  v.  Central 
of  Georgia  R.  Co.,  127  Ga.  869,  66 
SB  489. 

[b]  XU«Bteatlon>i>— (1  >  An  allega- 
tion In  an  action  for  compelling  plain- 
tifC  to  leave  a  railroad  waiting  room 
at  a  Junction  point  that  she  nad  to 
wait  '^several  hours"  for  a  train  was 
subject  to  special  demurrer,  no  rea- 
son appearing  why  the  time  could 
not  be  more  definitely  alleged.  Riley 
v.  Wrightsville.  etc.,  R.  Co.,  133  Ga. 
413,  6(r  SE  890.  24  LRANS  379.  18 
AnnCas  208.  (2)  An  allegation  that, 
by  a  collision  between  the  car  in 
which  plaintiff  was  a  passenger  and 
cars  kicked  against  It,  the  collision 
"bucked"  or  "doubled"  the  flat  car 
between  the  two  cars  is  not  subject 
to  a  mwoial  demurrer,  such  words 
being  words  of  such  common  usage 
that  the  knowledge  of  their  meaning 
must  be  presumed.  Douglas,  etc.,  R. 
Co.  V.  Swindle,  2  Ga.  A.  550,  59  SE 
600.  (3)  A  petition  In  an  action  for 
Injuries  to  plaintiff's  wife  is  sum- 
clently  definite  where  it  alleges  a 
collision  of  defendant's  cars,  and  that 
plaintiff's  wife  suffered  a  miscar- 
riage as  a  result  of  "the  jolt.  Jar, 
and  shock"  by  such  collision.  Rapid 
Transit  R.  Co.  v.  Smith,  (Tex.  Civ. 
A)  82  SW  788  [rev  on  other  grounds 
98  Tex.  563.  86  SW  322]. 

5.  St,  Louis,  etc..  R,  Co.  v.  Pearce, 
1B9  Ala.  141,  49  S  247;  Lake  Erie, 
etc.,  R.  Co.  V.  Cotton,  46  Ind.  A.  580, 
91  NE  2B3;  Shanahan  v.  St.  Louis 
Transit  Co.,  109  Mo.  A.  228,  83  SW 
783. 

[a]  alleging  Inconsistent  eanses 
of  aooldant. — In  an  action  for  In- 
juries to  a  person  accompanying  a 
shipment  of  horses.  Inconsistency  In 
averments  of  the  complaint  In  al- 
leging that  the  train  left  the  track 
because  rotten  and  def ecUy e^iea  had 
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of  action  on  which  plaintiff  relies*  It  must  all^ 
facts  showing  the  existence  of  a  duty  on  the  pvit 
of  defendant  to  protect  plaintiff  from  the  injury  of 
which  he  complains,  defendant's  failure  to  per- 
form such  duty,  and  the  injq;ry  to  plaintiff  result- 


ing from  such  failure;^  and  it  is  in  general  suffi- 
cient to  allege  ultimate  facts  showing  that  the  rela^ 
tion  of  passenger  and  carrier  existed,  and  that  de- 
fendant n^igently  did,  or  omitted  to  do,  the  act 
or  acts  thait  proximately  caused,  or  contributed  to 


that  the  broBklng-  of  the  axle  of  a 
car  caused  the  train  to  leave  the 
track,  does  not  make  the  complaint 
bad.  Southern  R.  Co.  v.  Roach,  38 
Ind.  A.  211.  78  NE  201.  77  NB  fiOS. 

e.  U.  S. — ChicaM,  etc.,  R.  Co,  v. 
Stephens,  218  Fed.  53&,  1S4  CX^A  268; 
Norfolk,  etc..  Terminal  Co.  v.  Rotolo, 
191  Fed.  4.  112  CCA  683. 

Ala. — Alabama  City,  etc.,  R.  Co.  v. 
Cox,  173  Ala,  629.  56  S  909. 

Colo. — Fox  V.  Denver  City  Tram- 
way Co..  57  Colo.  611.  148  P  278. 

Fla. — Warfleld  v.  Hepburn,  62  Fla. 
409.  418.  E7  S  filS. 

Go. — Bailey  v.  Georgia,  etc..  R.  Co., 
144  Ga.  139,  86  SE  326;  Georgia  R.. 
etc.,  Co.  V.  Rivee,  137  Qa.  376,  73 
SE  64S,  38  L.RANS  664;  Atlantic 
Coast  Line  R.  Co.  v.  Powell,  127  Ga. 
805,  66  SE  1006,  9  LRANS  769,  9 
Ann(%a  553;  Primus  v.  Macon  R., 
etc.,  Co..  126  Ga.  667.  55  SE  924:  At- 
lantic Coast  Line  R.  Co.  v.  Adeeb, 
IB  Ga,  A.  842.  84  SE  316. 

III.— O'Hern  v.  Illinois  Cent.  Elec- 
tric R.  Co..  190  111.  A.  B02. 

Ind. — Indiana  Union  Tract.  Co.  v. 
Swafford,  179  Ind.  279.  100  NE  840; 
Liake  Erie,  etc.,  R.  Co.  v.  Huffman. 
177  Ind.  126.  97  NE  434,  AnnCasl914C 
1272;  Pittsburgh,  etc.,  R.  Co.  v. 
Schepman,  171  Ind.  71.  84  NE  988 
Trtv  (AJ  82  NE  »98];  Indiana  Union. 
Tract.  Co.  V.  Bales,  68  Ind.  A.  92. 
107  NE  682. 

Ky. — Dalley  v.  South  Covington, 
etc.,  R.  Co..  168  Ky.  64,  164  SW  861; 
Kentucky  Cent.  R.  Co.  v.  BCoMurty, 
S  KyL.  625,  11  Ky.  Op.  609. 

Md. — Baltimore,  etc.,  R.  Co.  v. 
Rudy.  118  Hd.  42.  84  A  241. 

Ulch.— Schultz  V.  HlchlKMi,  etc.,  R. 
Co..  158  Mich.  66S.  128  NW  694.  27 
LRANS  608. 

Mo. — ^McV^den  v.  Metropolitan 
St.  R.  Co.,  161  Mo.  A.  662,  148  SW 
884 

N.  Y.— Bldrldge  I^ng  Island  R. 
Co.,  3  N.  T.  Super.  89. 

'N.  C. — Owens  v.  Atlantic  Coast 
Line  R.  Co.,  147  N.  C.  867.  61  SE  198. 

Ob. — Cincinnati,  etc.,  R.  Co,  v. 
Burkhardt.  80  Oh.  ar.  Ct.  699. 

Okl, — Missouri,  etc..  R.  Co.  v. 
Vandiverv,   42  Okl.   427.  141  P  799. 

R.  I. — Bullock  V.  Butler  Exch.  Co., 
£1  R.  I.  106,  46  A  273. 

Tenn. — IlllnolB  Cent.  R.  Co.  v. 
Kuhn.  107  Tenn.  106.  64  SW  202. 

Tex. — St.  Louis  Southwestern  R. 
Co.  V.  Kennedy,  <Clv.  A.)  96  SW  653. 

Va. — Bfrckhead  v.  Chesapeake,  etc.. 
R.  Co.,  95  Va.  648,  29  SR  678. 

Wash. — Elliott  V.  Seattle,  etc..  R. 
Co.,  68  Wash.  129,  122  P  614,  39 
LRANS  608. 

[a]  Complaint,  deolaratloii,  or  pe- 
tlnon  held  aiillloleiit  to  state  a  cause 
of  action  for  personal  injuries  caused 
to  a  passenger:  (1)  By  the  derail- 
ment of  the  train  on  wnlch  he  was 
riding.  Bryce  v.  Southern  R.  Co.. 
129  Fed.  966;  Missouri,  etc..  R.  Co. 
V.  Vandivere,  42  Okl.  427.  141  P  799. 
<2)  By  attempting  to  comply  with 
the  conductor's  order  to  go  into  an- 
other coach  while  the  train  was  In 
motion.  Central  of  Georgia  II.  Co. 
V.  Carleton,  163  Ala.  62,  61  S  27.  (3> 
By  reason  of  unsafe  pathway.  Ala- 
bama Great  Southern  R.  Co.  v,  God- 
frey. 156  Ala.  202,  47  S  185.  130  Am 
8R  76.  (4)  By  falling  down  a  flight 
of  steps  leading  to  the  carrier's  sta- 
tion. Central  of  Georgia  R.  Co.  v. 
Campbell,  10  Ala.  A.  288.  64  S  640, 

(5)  By  being  struck  by  an  engine 
while  going  along  a  passageway  to 
board  a  train.  Georgia  R.,  etc.,  Co. 
V.    Lloyd,    129    Ga.    660.   69   SB  801. 

(6)  By  falling  over  obstruction  on 
unllghted   platform   at   night  while 

going  to  take  train.  Cleveland,  etc., 
:.  Co.  V.  Harvey.  46  Ind.  A.  153.  90 
NE  318.  (7)  By  runnine  a  crowded 
car  at  so  high  a  rate  of  speed  that 


plaintiff  was  thrown  or  knocked  off 
the  running  board,  where  he  had  been 
compelled  to  stand.  Birmingham  R., 
etc.,  Co.  V.  HunnJcutt,  3  Ala.  A.  448, 
67  S  262.  (8)  By  negligently  per- 
mitting a  live  electric  wire  resem- 
bling a  rope  to  be  suspended  from  the 
rooi  of  the  car  whereon  plaintiff  was 
a  passenger.  Hopkins  v.  Michigan 
Tract.  Co..  144  Mich.  359,  107  NW 
909.  (9)  By  negligence  in  switching 
a  freight  car  in  which  plaintiff  was 
riding  as  a  passenger.  Missouri, 
etc.,  R.  Co.  v.  Oobb,  60  Tex.  Civ.  A. 
662,  128  SW  910.  (10)  By  negligence 
In  permitting  collision  of  trains. 
Blrckhead  v.  Chesapeake,  etc.,  R.  Co., 
95  Va.  648.  29  SE  678.  (11)  By  dls- 
orderly  conduct  of  other  passengers, 
Baltimore,  etc.,  R.  Co.  v.  Rudy.  118 
Md,  42,  84  A  241.  (12)  By  negli- 
gence In  assisting  disabled  passen- 

Eer  to  board  train.  Williams  v. 
oulsvllle,  ertc,  R.  Co..  150  Ala.  824, 
43  S  576,  10  LRANS  413.  (18)  By 
negligence  in  assisting  female  pas- 
senger and  in  standing  on  her  skirt 
while  the  car  moved  away.  Citizens' 
St.  R.  Co.  v.  Shepherd.  (Ind.  A.)  59 
NE  349.  (14)  By  violent  Jerk  of 
train  causing  door  to  swing  to  on 
passenger's  hand.  Branan  v.  Southern 
R.  Co.,  135  Ga.  24.  68  SE  793.  (16) 
By  negligence  In  operating  ear  on 
an  adjoining  track.  Elliott  v.  Seattle, 
etc..  R.  Co.,  68  Wash.  129,  122  P  614. 
39  LRANS  608.  (16)  By  defect  In 
platform.  Loulavllle,  etc.,  R.  Co.  v. 
Ledfbrd.  142  Oa.  770.  88  SB  798. 
(17)  By  negligent  operation  of  an 
elevator.  Bullock  v.  Butler  Bzch. 
Co.,  22  R.  I.  106,  46  A  278.  (18) 
A^nst  the  owner  of  a  sight-seeing 
automobile  as  a  joint  tort-feasor. 
McFadden  v.  Metropolitan  St.  R.  Co., 
161  Mo.  A.  662.  143  SW  884. 

[b]  Comi^aint,  deolaraiUoa,  or  pe- 
tinoB  Iield  lasuttoieBt  to  state  a 
cause  of  action  for  personal  injuries 
caused  to  a  passengpr:  (I)  From  ex- 
posure on  account  of  the  refusal  of 
a  railroad  company  to  keep  open  Its 
waiting  room.  Smith  v.  Seaboard 
Alr-Llne  R.  Co.,  10  Ga,  A.  227,  73 
SE  523.  (2)  By  starting  or  Jerking 
of  car.  In  not  alleging  that  defendant 
or  Its  agents  were  negligent.  Bir- 
mingham R.,  etc.,  Co.  v.  Weathers, 
164  Ala.  23,  61  S  303.  (3)  In  alight- 
ing while  the  car  was  In  motion. 
Dabbs  V.  Rome  R.,  etc.,  Co.,  16  Ga.  A. 
612,  85  SE  965. 

[c]  A  peUtiom  la  snfleiemt  If  It 
can  resist  a  general  deoinrrer,  even 
thoueh  plaintiff  is  unable  to  recover 
all  that  he  demands.  Douglaa.  etc.. 
H.  Co.  v.  Swindle,  2  Ga.  A.  660,  59 
SE  600. 

[d]  Irtavliir  moving  oar^(l)  A 

petition  for  injury  to  a  passenger 
leaving  a  moving  street  car,  merely 
alleging  negligence  In  falling  to  stop 
at  his  destination,  and  Injury  in 
getting  off.  to  avoid  delay,  under  the 
belief  that  It  was  safe,  does  not 
state  a  cause  of  action.  Dalley  v. 
South  Covington,  etc..  R.  Co.,  158 
Ky.  64,  68,  164  SW  361  (where  the 
court  aald:  "The  effect  of  the  peti- 
tion Is  that  to  avoid  a  trifling  in- 
convenience appellant'  recklessly  at- 
tempted to  alight  from  a  moving 
car  when  It  was  unsafe  to  do  so, 
since  he  does  not  allege  that  It  was 
safe  to  do  so,  but  merely  that  he  be- 
lieved It  to  be  safe.  The  petition 
does  not  preclude  the  hypothesis  that 
when  plaintiff  made  the  attempt  to 
alight,  the  danger  was  obvious  or 
apparent:  and  having  failed  to  do  so 
his  petition  did  not  state  a  cause  of 
action").  (2)  In  an  action  to  recover 
for  injuries  sustained  by  jumping 
from  a  moving  car,  allegations  that 
through  the  negligence  or  defendant's 
employees  It  became  unfit  for  plain- 
tiff to  remain   in   the  car,   that  his 


life  and  limbs  were  greatly  jeopar- 
dized, and  that.  In  order  to  escape 
such  danger  and  to  preserve  hia  life 
and  limbs.  It  was  necessary  for  him 
to  jump  from  the  car.  without  spe- 
cifically alleging  the  circumstances 
which  made  the  car  an  unsafe  and 
dangerous  place  and  rendered  his 
life  and  limbs  in  Jeopardy,  have  been 
held  sufficient.  Eldrldge  v.  Long 
Island  R.  Co.,  3  N.  T.  Super.  89. 

[el  The  Uud  of  tnUn  on  which 
the  passenger  was  riding  when  he 
was  Injured  must  be  stated.  St. 
Louis,  etc.,  R.  Co.  v.  Wright,  105 
Ark.  269,  150  SW  706. 

[fi  ^nanlnent  dMurer  of  oolllalon. 
— (1)  A  complaint  aiieglnr  that  de- 
fendant's agent  negligently  caused 
another  car  "to  appear  to  be  in  im- 
minent danger"  of  colliding  with 
the  car  on  which  plaintiff  was  a  pas- 
senger, whereupon  ahe  jumped.  Is 
defective  In  not  showing  that  the  ap- 
pearance was  sucti  as  to  convince  & 
reasonable  person  of  the  Imminence 
of  the  danger.  Birmingham  R.,  etc 
Oo.  V.  Butfer.  188  Ala.  888.  38  S  88. 
(2)  But  a  complaint  which  averred 
that  the  oar  on  which  plaintiff  waa 
a  passenger  was  "about  to  collide 
with"  a  locomotive  auffldently  al- 
leged that  a  eolllsion  was  Immlnsnt. 
Selma  St.,  eto.,  R.  Co.  v.  Owen,  138 
Ala.  420,  81  S  598. 

ig]  Frojeetlw  um  fkom  wlatow. 
I.  petition  for  damages  for  Injuries 
to  a  passenger's  arm  while  it  was 
projected  from  a  window  of  the  ear, 
alleging  that  while  he  "was  sitting 
in  said  car  with  his  arm  on  the 
window  slU  It  was  thrown  out  of  the 
window  by  a  sudden  jerk  or  move- 
ment of  the  car,"  states  a  good  cause 
of  action,  when  taken  In  connection 
with  allegations  as  to  the  dangerous 
oonstruction  of  parallel  tracks  and 
the  proximity  ox  the  oars  to  each 
other.  Cincinnati,  etc..  R.  Co.  t. 
■Burkhardt.  30  Oh.  Clr.  Ct  60». 

[h]  neadlBff  law  of  fOMlffn  state. 
—A  declaration  alleging  that  plain- 
tiff was  a  passenger  on  a  car  oper- 
ated by  defendant,  and  that  he  was 
Injured  by  the  derailment  of  the  ear 
In  a  foreign  state,  is  not  defeetlvs 
In  falling  to  allege  that  the  wrong 
Is  actionable  under  the  statutes  or 
laws  of  such  foreign  state.  Xlll- 
nolB  Cent.  B.  Co.  v.  Kuhn,  107  Tenn. 
106.  64  SW  202, 

[i]  Passenger  of  transfer  oom- 
pMi7^— A  complaint  alleging  that 
plaintiff  employed  defendant  trans- 
fer company  to  convey  her  In  a  car- 
riage to  a  railroad  station,  and  that 
she  was  injured  by  reason  of  the 
negligence  of  the  driver  of  the  car- 
riage In  stopping  It  too  close  to  a 
street  car  track,  and  by  reason  of 
tihe  further  negligence  of  the  street 
car  company  in  failing  to  operate 
Its  cars  so  as  to  avoid  a  collision 
which  occurred,  sufflclently  stated 
a  cause  of  action  against  both  de- 
fendants to  withstand  a  demurrer 
for  want  of  facts.  Frank  Bird 
Transfer  Co.  v.  Krug,  SO  Ind.  A.  602, 
66  NE  309. 

7.  Ala. — Knight  v.  Tomblgbee  Val- 
ley R.  Co^  190  Ala.  140.  67  S  288; 
Alabama  Great  Southern  R.  Co.  v. 
Robinson.  183  Ala.  265,  62  S  813; 
Birmingham  R.,  etc..  CO.  v.  Oden, 
164  Ala.  1.  61  S  240;  Binninghani 
n..  etc..  Co.  V.  McGinty,  158  Ala.  410. 
48  S  491;  Birmingham  R,.  etc..  Co.  v. 
Wright.  163  Ala.  99  44  S  1037;  Bir- 
mingham R.,  etc.,  Co.  V.  Moore,  148 
Ala.  IIS,  42  S  1042;  Birmingham  R.. 
etc.,  Co,  V.  Adams,  146  Ala.  267.  40 
S  385.  119  AmSR  27;  Kansas  City, 
etc.,  R.  Co.  V.  Matthews,  142  Ala.  298, 
39  S  207. 

D.  C. — Connor  v.  Washington  R.. 
etc.,  Co..   43   App.  3^9. 

Fla. — Florida  East  Coast  R.  Co.  v. 
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causing,  the  injniy  as  stated.^  It  is  not  sufficient 
to  all^e  a  duty  on  the  part  of  defendant  to  do  cer- 
tain things  and  the  breach  of  that  duty  aa  a  con- 


clusion of  law,  but  the  facta  should  be  stated  from 
which  the  law  will  raise  the  duty.*  There  should 
be  a  de&iite  statement  of  the  injuries  received.'^'' 


Carter.  67  Fla.  336,  66  S  254. 

Ga. — Georgia,  etc.,  R,  Co.  v.  Thlg- 
pen,  141  Ga.  90,  80  SE  626. 

111. — Grelnke  v.  Chicago  City  R. 
Co.,  234  in.  &64.  85  XE  327  [afl  136 
111.  A.  77];  Ruch  v.  Aurora,  etc..  R. 
Co..  150  111.  A.  329  [certtorarl  den 
243  111.  474,  SO  NE  924]. 

Ind. — Indianapolis  Tract.,  etc.,  Co. 
V.  Pressell.  39  Ind.  A.  472,  77  NB 
357;  Citizens'  St.  R.  Co.  v.  Shepherd, 
30  Ind.  A.  193,  66  NE  765;  South  Chi- 
cago City  R.  Co.  V.  Moltrum.  26  Ind. 

A.  660,  60  NE  361. 

La. — Mills  V.  St.  Tammany,  etc., 
R.,  etc..  Co.,  139  La.  285,  71  S  611. 

Md. — Philadelphia,  etc.,  R.  Co.  v. 
Allen.  102  Md.  110.  62  A  246. 

Mich.— Flint,  etc.,  R.  Co.  v.  Stark, 
38  Mich.  714. 

Nebr. — Fremont,  etc.,  R.  Co..  v. 
Hagblad,  72  Nebr.  106  NW  1041, 
101  NW  108S.  4  LELAi^S  254,  9  Ann 
Cas  1096. 

N.  J. — Mettler  v.  Delaware,  etc.,  R. 
Co.,  77  N.  J.  L.  97.  71  A  HI. 

Tex. — Southern  Kansas  R.  Co.  v. 
Caylor,  <Civ.  A.)  ISB  SW  1087. 

Va. — Richmond  City  R.  Co.  v.  Scott, 
86  Va.  902,  11  SE  404. 

[a]  TIu  lirMoIi  of  iatj  "bj  «  oar- 
Tl«r  to  its  panenffera  constitutes  the 
cause  of  action  for  an  Injury  to  a 
passenger  resulting  therefrom,  and 
the  facts  evidencing  the  breach  are 
not  the  breach  but  merely  the  facts 
which  prove  that  a  breach  has  oc- 
curred. Philadelphia,  etc..  R.  Co.  v. 
Allen,  102  Md.  110.  62  A  245. 

[b]  ODstmotlon  on  track*.. — An 
allegation  that  plaintiff's  injuries 
were  caused  by  a  Jerk  of  the  car  on 
which  he  was  riding,  which  Jerk  in 
turn  waa  caused  by  an  obstruction 
'in  and  upon  defendant's  tracks." 
aufnciently  alleges  that  such  obstacle 
was  under  defendant's  control. 
North  Chicago  St.  R.  Co.  v.  SchwartB, 
82  111.  A.  493. 

[c]  Otttrto  AMdst  pMNwnfev  IB 
alln,tbVi.--WhereL  In  a  passenger's 
action  ror  injuries  received  while 
alighting,  any  circumstances  placing 
on  the  conductor  a  duty  to  assist 
passengers  in  alighting  are  relied  on. 
they  must  be  alleged  In  the  petition. 
Georgia,  etc.,  R.  Co.  v.  Thigpen,  141 
Oa.  90,  80  SE  62«. 

8.  Ala. — Seaboard  Air  Line  R.  Co. 
V.  Mobley,  69  S  614;  Birmingham  R., 
etc,  Co.  V.  Fisher,  173  Ala.  623.  66 
a  996;  Birmingham  R...  etc.,  Co.  v. 
Tates,  169  Ala.  381.  S3  S  915;  Cen- 
tral of  Oeorgla  R.  Co.  v.  Carle- 
ton,  163  Ala.  ^2,  61  S  27;  Birming- 
ham R.,  etc.,  Co.  T.  Wright.  1S3  Ala. 
99,  44  S  1037:  Louisville,  etc.,  R.  Co. 
T.  Perkins,  162  Ala.  lit.  44  8  602; 
Birmingham  R.,  etc.,  Co.  v.  Moore, 
148  Ala.  116.  42  8  1024;  Birmingham 
R,  etc^  Co.  T.  Adams.  146  Ala.  267. 
40  8  185.  119  Am8R  27. 

Del. — ^Klng  V.  Wilmington,  etc, 
Enectric  R.  Co..  17  Del.  452.  41  A  97S. 

Fla. — Florida  East  Coast  R.  Co.  v. 
Hayes.  66  Fla.  689.  64  S -274;  War- 
field  v.  Hepburn,  62  Fla,  409,  418,  67 
8>  618;  Pelot  v.  Atlantic  Coast  Line 

B.  Co..  60  Fla.  159,  62  8  987. 

Oa. — King  V.  Southern  R.  Co.,  128 
Oa.  885,  67  SE  607:  Georgia  R.,  etc., 
Co.  V.  Adams.  127  Ga.  408.  56  SE 
409;  Mack  v.  Savannah,  etc^  R.  Co.. 
118  Ga.  629,  46  SE  509;  Wilkes  v. 
Western,  etc.,  R.  Co.,  109  Oa.  794,  86 
SE  166;  Douglas,  etc.,  R.  Co.  v. 
Swindle,  2  Ga.  A.  560.  69  SE  600. 

111. —  Grelnke  v.  Chicago  City  R 
Co.,  234  III.  564,  85  NE  327  [aff  136 
111.  A.  771. 

Ind. — Evansville.  etc..  R.  Co.  v. 
Duncan,  28  Ind.  441.  92  AmD  322; 
Winona,  etc.,  R.  Co.  v.  Rousseau,  48 
Ind.  A.  248,  98  NE  34.  1028. 

Mo. — Rice  v.  Chicago,  etc.,  R.  Co., 
153  Mo.  A.  35.  131  8W  874. 

N.  J. — Miller  v.  West  Jersey,  etc.. 
R.  Co.,  71  A  1118. 

Tex. — ^MlBMurl,  etc.,  R  Co.  v. 
Moody,  86  Tex.  Civ.  A.  46,  79  SW 
866. 

[a]  XUaateatloBa. — (1)  A  complaint 


which  alleges  that  decedent  was  •  a 
passenger,  and  that  his  death  was 
proximately  caused  by  the  negligence 
of  the  trainmen  in  and  about  the 
carriage  of  decedent  as  a  passenger, 
or  which  alleges  wanton,  willful,  and 
intentional  misconduct' of  the  train- 
men, states  a  cause  of  action  as 
against  a  demurrer.  Central  of 
Georgia  R.  Co.  v.  Carleton,  163 
Ala.  62.  61  S  27.  (2)  A  complaint 
which  alleges  the  existence  of  the 
relation  of  carrier  and  passenger 
Just  before  and  at  the  time  of  the 
injuries,  and  which  states  that  the 
carrier,  failing  in  its  duty  to  carry 
the  passenger  safely,  so  negligently 
conducted  its  business  that  by  reason 
of  such  negligence  the  passenger  re- 
ceived as  a  proilmate  result  thereof 
personal  Injuries,  states  a  cause  of 
action  for  simple  negligence,  and  Is 
good  as  against  a  demurrer.  Bir- 
mingham R.,  etc..  Co.  v.  Wright,  162 
Ala.  99,  44  S  1037.  (3)  Allegations 
that  the  carrier  "so  negligently  and 
carelessly  operated  said  train,  and 
so  negligently  and  carelessly  failed 
to  take  the  necessary  nrecautlons 
looking  to  the  safety  of  said  train 
and  Its  occupants  that  the  said  car 
in  which  said  plaintiff  was  riding  by 
and  through  the  negligence  of  the 
defendant  was  derailed,  causing  the 
same  to  be  suddenly  and  violently 
stopped,  and  from  the  effects  ol 
which  the  said  Amelia  Hepburn  was" 
injured  as  stated,  are  suCtlclent  state- 
ments of  ultimate  facts  to  show  neg- 
ligence of  defendant  In  the  operation 
of  its  train  and  Injury  to  plaintiff 
ultimately  resulting  from  a  particu- 
lar fact  stated,  namely,  the  derailing 
and  the  sudden,  violent  stopping  of 
the  cars  caused  by  the  negligence 
alleged.  War  Held  v.  Hepburn,  62 
Fla,  409,  412,  57  S  618.  (4)  A  dec- 
laration In  an  action  against  a  street 
railroad  company  for  Injuries  to  a 
passenger,  alleging  that  plaintiff  was 
a  passenger  on  defendant's  railroad, 
and  that  it  was  its  duty  to  carry 
plaintiff  safely,  that  defendant  failed 
to  perform  such  duty,  but  permitted 
the  car  on  which  plalntlft  waa  a  pas- 
senger to  collide  with  a  certain  other 
car  of  defendant,  and  as  a  result  of 
such  collision  plaintiff  was  thrown 
with  great  violence  against  a  seat  of 
the  car  on  which  she  was  a  passen- 
ger and  was  Injured,  stated  a  suffl- 
clent  cause  of  action,  especially  when 
challenged  by  a  motion  in  arrest  of 
Judgment.  Grelnke  v.  Chicago  City 
R.  Co.,  234  111.  664,  86  NE  327  [Kff 
186  111.  A.  771.  (6)  The  obligations 
imposed  on  the  carrier  are  fixed  by 
law  where  the  relation  of  passenger 
and  carrier  is  shown,  so  that,  where 
the  complaint  showed  such  relation, 
a  further  allegation  of  the  violent 
starting  of  the  street  car  in  a  neg- 
ligent manner  sufflciently  ^owed 
liability  for  resulting  injuries. 
Winona,  etc,  R.  Co.  v.  Rousseau,  48 
Ind.  A.  248.  98  NE  34,  1088. 

[b]  Blarator  oaaar— In  an  action 
for  injuries,  an  averment  that  plain- 
tiff was  a  passenger,  in  the  exercise 
of  due  care,  on  an  elevator  operated 
by  defendant,  and  that  It  was  unsafe 
and  unsound,  and  fell,  injuring  plain- 
tiff, makes  a  prima  facie  case.  Win- 
helm  v.  Field,  107  111.  A.  145. 

9.  U.  S.— Atlantic,  etc.,  R.  Co.  v. 
Laird,  68  Fed.  760,  7  CCA  489  Caff 
164  U.  S.  398,  17  SCt  120,  41  L.  ed. 
4861. 

Ala. — North  Birmingham  R.  Co.  v. 
Llddicoat.  99  Ala.  646,  18  8  18. 

Fla. — Warfleld  "v.  H^bum,  68  Fla 
409.  67  S  618. 

111. — Chicago,  etc.,  R.  Co.  v.  Clau- 
sen. 173  111.  100.  50  NE  680;  Ruch 
V.  Aurora,  etc.,  R.  Co.,  150  III.  A.  829 
[certiorari  den  243  HI.  474,  90  NE 
924]. 

Ind. — Ohio,  etc..  R.  Co.  v.  Craucher, 
132  Ind.  275.  31  NE  941. 

Ky. — Brown  v.  Louisville  R.  Co., 
63  SW  1041,  21  KyL  986. 

Nebr. — ^Fremont,   etc,   R   Co.  v. 


Hagblad,  78  Nehr.  778,  101  HW  1088, 
106  NW  1041,  4  LRANS  864,  9  Ann 

Cas  1096. 

N.  J. — Hess  V.  Public  Service  R. 
Co.,  84  N.  J.  L.  329,  86  A  951. 

R.  I.— Bullock  V.  Butler  Exch.  Co., 
22  R.  1.  105,  46  A  273. 

Tex. — International,  etc.,  R.  Co.  V. 
Downing.  16  Tex.  Civ.  A.  643,  41  SW 
190. 

Vt. — Devino  v.  Central  Vermont  R 
Co.,  63  Vt.  98,  20  A  953. 

Fleadittg  oonolnslon  of  law  gen- 
erally see  Pleading  [31  Cyc  49], 

[a]  natters  of  law. — But  the  rela- 
tive rights  and  obligations  of  a 
plaintiff  and  defendant  as  passenger 
and  carrier  being  matters  of  law, 
the  objection  that  the  duty  alleged 
Is  a  conclusion  of  law  and  does  not 
harmonize  with  the  fact  averred  to 
be  a  breach  of  that  duty  will  not 
render  the  declaration  Insufflcient  to 
sustain  a  judgment  If  it  contains 
facts  sufllclent  to  raise  the  duty  of 
which  a  breach  is  alleged.  Chicago, 
etc.,  R.  Co.  V.  Clausen,  173  III.  100,  60 
NE  6S0. 

[b]  Bpedal  oontnot. — ^An  aver- 
ment that  plaintiff  was  traveling  on 
a  live  stock  contract;  that  he 
alighted  from  the  train  at  an  Inter- 
mediate station  to  attend  to  his 
stock,  "which  It  was  his  right  and 
duty  to  do  under  the  terms  of  his 
contract;"  and  that  he  was  Injured 
In  so  doing,  sufflciently  alleges  his 
right  to  alight  at  Intermediate  sta- 
tions, as  against  a  general  demur- 
rer, although  the  provisions  of  the 
contract  conferring  such  right  should 
have  been  set  forth.  International, 
etc,  R  Co.  V.  Downing,  16  Tex.  Civ. 
A.  643,  41  SW  190. 

[c]  A  oout  Is  not  had  merely 
beoatue  it  inoorreotly  states  the  duty 
of  defendant,  as  a  statement  of  the 
duty  Is  but  a  statement  of  a  legal 
conclusion  and  Is  unnecessary.  Ruch 
V.  Aurora,  etc,  R.  Co..  160  III.  A.  829 
[certiorari  den  243  III.  474,  90  NE 
9241. 

[d]  Blerator  ease.. — An  allegation 
that  a  servant  of  defendant  "opened 
the  door  of  the  elevator  which 
opened  onto  the  flfth  floor,  and 
thereby  invited  the  plaintiff  to  walk 
out  of  said  elevator  .  .  .  while 
It  was  in  motion."  Is  bad  because  It 
is  a  mere  conclusion  of  law  with  re- 
spect to  the  Invitation.  Bullock  v. 
Butler  Exch.  Co.,  22  R  L  106,  106, 
46  A  878. 

10.  Douglas,  etc,  R  Co,  v. 
Swindle.  8  Oa.  A.  650.  68  8E  600; 
Texas,  etc.,  R.  Co.  v,  Boleman,  (Tex. 
Civ.  A.)  112  8W  806. 

[a]  nivstratlMUb— (1)  A  state- 
ment that  by  a  collision  the  lumbar 
region  of  plaintiff's  body  struck  the 
top  of  the  stove,  scalding  and  blam- 
ing such  lumbar  region.  Is  a  suffi- 
cient and  definite  statement  of  the 
Injuries  received.  Douglas,  etc.,  R 
Co.  V.  Swindle,  2  Ga.  A.  550,  69  SE 
600.  (2)  Allegations  In  a  petition 
against  a  carrier  for  damages  for 
Injuries  to  plalntlfTs  wife,  that  she 
had  sustained  "great  Injury  to  her 
left  shoulder  and  arm."  and  had  lost 
"the  entire  use  of  her  left  arm," 
were  sufflciently  comprehensive  to 
permit  of  a  recovery  for  a  diseased 
condition  of  her  shoulder  joint  re- 
sulting from  the  Injury.  Texas,  etc, 
R.  Co.  V.  Boleman,  (Tex.  Civ.  A.) 
112  SW  805. 

[b]  Kental  suffering  mast  be 
specially  pleaded'— In  case  of  mental 
suffering,  the  damages  are  special 
and  must  be  specially  averred,  and 
when,  In  an  action  by  a  passenger 
against  a  carrier,  the  only  allegation 
in  the  petition  with  respect  to  pain 
and  suffering  occasioned  by  injuries 
for  which  suit  Is  brought  is,  "that 
in  consequence  of  said  injuries  the 
plaintiff  waa  confined  to  his  bed 
under  treatment  of  physicians  for 
five  or  six  weeks,  and  that  he  suf- 
fered painfully  tfom, said  , wounds," 
plalnti0igi(t§ea(t^  X£9«sHjsplvpen- 
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A  petition  which  allies  that  the  reoeivers  exer- 
cise exclusive  eontrol  of  the  road,  and  that  plain- 
tiff's injories  resulted  from  negligence  in  the  opera- 
tion of  the  car  on  the  road,  ia  sofflcient,  after  ver- 
dict, to  snstcun  judgment  against  the  receivers,  al- 
though it  also  contains,  allf^tipns  as  to  the  man- 
agement hy  the  company,  inconsistent  vith  the 
operation  of  the  car  by  the  receivers,  since  those 
defects  are  waived  by  answer  on  the  merits.'* 

Matters  which  go  merely  in  aggravation  or  ez- 
tennatiou,  and  whose  effect  is  to  enhance  or  dimin- 
ish tbie  damages,  need  not  be  pleaded  by  plaintiff.'* 

[$  1408]   (2)  Belation  of  CarTier  and  Passenger. 


It  ia  essential,  in  an  action  against  a  carrier  for  a 
breach  of  its  duty  as  a  carrier  of  passengers,  that 
the  declaration,  petition,  or  complaint  show  by 
proper  allegations  that  the  relation  of  carrier  and 
passenger  existed  between  the  person  injured  and 
defendant  at  the  time  the  injury  was  received," 
and  therefore  there  should  he  allegations  which 
indicate  that  defendant  was  a  carrier  of  passengers," 
although,  if  defendant  is  a  nulroad  company,  the 
fact  that  it  ia  a  carrier  of  passengers  will  be  pre- 
sumed/'^  There  must  also  be  an  allegation  of  facta 
showing  that  plaintiff  was  a  passenger;^*  and,  al- 
though it  is  usual  to  ehaj^  that  the  ondertaiung 


tal  aufferiiui.  International,  etc.,  R 
Co.  V.  Irvine.  64  Tex.  ES9,  530,  See 
also  Damages  [13  Cyc  1761. 

11.  Moore  t.  Metropolitan  St.  R. 
Co.,  189  Mo.  A.  S66,  17S  SW  1120. 


Pleadlnc 


br   vevdlot   see  generally 

[SI  Cyc  7631. 
U.   aouBton.  etc,  R.  Co.  v.  Batch- 
ler,  17  Tex.  Civ.  A.  116,  88  SW  902. 

[a]  Thus  a  passeoffer,  in  an  ac- 
tion for  damages  for  an  aaBa;uIt  by 
the  conductor,  need  not  plead  the 
InaultlTiK  language  of  the  conductor 
toward  nlm,  as  matters  golnr  merely 
in  aggravation  or  extenuation,  and 
having  effect  to  enhance  or  diminish 
the  damages,  need  not  be  pleaded. 
Houston,  etc.,  R.  Co.  v,  Batchler,  37 
Tex.  Civ.  A.  116,  83  SW  »02. 

18.  Ala. — Broyles  v.  Central  of 
Georgia  R.  Co..  166  Ala.  616,  62  S  81. 
139  AmSR  60:  Culberson  v.  Empire 
Coal  Co.,  156  Ala.  416,  47  S  237;  Mal- 
colm v.  liOuis\'ille,  etc.,  R.  Co.,  165 
Ala.  337,  46  S  76S,  130  AmSR  52.  IS 
LRANS  489;  Smith  v.  Birmingham 
R.,  etc.,  Co.,  147  Ala,  702,  41  S  307; 
North  Birmingham  R.  Co.  v,  Llddl- 
coat,  99  Ala.  646,  13  S  18. 

Ark. — St.  Louis,  etc..  R.  Co.  v.  Coy. 
113  Ark.  266,  168  SW  1106. 

111. — Chicago,  etc.,  R.  Co.  v.  Jen- 
nings, 190  111.  478,  60  NE  818. 

Ind. — Citizens'  St.  R.  Co.  v.  Willoe- 
by,  134  Ind.  663,  33  NE  627;  Smith  v. 
Louisville,  etc..  R.  Co.,  124  Ind.  394. 
24  NE  753;  Pennaylvajiia  Co.  v.  Dean, 
92  Ind.  459;  Indiana  union  Tract.  Co. 
v.  McKtnney,  39  Ind.  A.  86,  78  NE 
203. 

Mtss, — Powell  V.  East  Tennessee, 
etc.,  R.  Co..  8  S  738. 

Mo. — Lemon  v.  Chanslor,  6S  Mo. 
340;  Whitehead  v.  St.  Louis,  etc.,  R. 
Co.,  22  Mo.  A.  60  [aif  99  Mo.  263.  11 
SW  751.  6  LRA  409]. 

N.  J. — Breese  v.  Trenton  Horse  R, 
Co..  62  N.  J.  L.  250.  19  A  204. 

N.  C. — Conley  v.  Richmond,  etc..  R. 
Co..  109  N.  C.  692,  14  SB  303. 

Ok!. — Missouri,  etc..  R.  Co.  v.  West, 
S8  Okl.  581,  134  P  656. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Gorman, 
6  Tex.  Civ.  A.  230,  25  SW  992. 

Wash. — Boyle  v.  Great  Northern  R, 
Co.,  13  Wash.  383,  43  P  844. 

[a]  SniBelHwr  of  allegmtlon. — (l) 
A  complaint  alleging  that  plafntlfT 
took  passage  on  a  street  car  at  a  des- 
ignated point  to  be  carried  to  another 
designated  point  shows  the  relation 
of  carrier  and  passenger.  Indiana 
Union  Tract.  Co.  v.  McKlnney.  39  Ind. 
A.  86,  78  NE  203.  (!)  Averments 
which  charge  that  defendants  were 
commoi)  carriers  and  that  plaintiff 
wa«  accepted  by  them  as  a  passenger 
are  sufficient.  Lemon  v.  rhansior. 
68  Mo.  S40.  (3)  A  complaint  which 
alleges  that  defendant  fs  a  common 
carrier,  and  that,  while  plaintiff  was 
on  defendant's  cattle  car,  the  car  was 
backed  so  violently  against  another 
car  that  plalntifT  was  thrown  down 
and  injured,  but  which  falls  to  show 
what  relation  plaintiff  bore  to  de- 
fendant, is  demurrable.  Gulf,  etc.,  R. 
Co.  V.  Gorman.  6  Tex.  Civ,  A.  230,  25 
SW  992. 

[b1  Vhe  facts  by  which  the  rela- 
tloa  of  curler  ua  passenirer  was 
hrouglLt  about  need  not  be  plesdeiS. 
St.  Louis,  etc.,  R.  Co.  v.  Coy,  113  Ark. 
265.  168  SW  1106:  Nolan  v.  Metropol- 


itan St.  R.  Co..  260  Ho.  602, 167  SW  637. 

[oj  After  ▼•rdlet  and  Jndgunt 
on  tarn  meilta,  objections  to  the  com- 
plaint on  the  ground  that  It  did  not 
charge  that  d«endant  was  a  carrier 
of  passengers,  that  there  was  no  alle- 

S.uon  that  d«endsnt  owned  the  car. 
at  it  was  not  alleged  that  the  oar 
was  a  passenger  car,  or  one  used  to 
carry  passengers,  that  It  did  not  al- 
lege tluit  the  car  was  under  the  con- 
trol of  defendant,  and  that  It  did  not 
appear  that  plaintiff  paid  or  offered 
to  i>ay  any  fare,  were  untenable.  In- 
dianapolis St.  R.  Co.  V.  Ray,  167  Ind. 
236,  78  im  978. 

14.  Birmingham  R.,  etc.  Co.  v. 
Selhorst,  166  Ala.  476.  51  S  688:  Cul- 
berson v.  Empire  Coal  Co..  166  Ala. 
416.  47  S  237;Tuller  v.  Naugatuck  R. 
Co..  21  Conn.  657;  Chicago,  etc.,  R.  Co. 
V.  Clausen.  173  111.  100,  SO  NE  680. 

16.  Atlantic,  etc.,  R.  Co.  v.  Laird. 
68  Fed.  760,  7  CCA  489  [aff  164  U.  S. 
393.  17  set  120,  41  L.  ed.  485];  Bir- 
mingham R.,  etc.,  Co.  V,  Adams.  146 
Ala.  267,  40  S  385.  119  AmSR  27;  Ful- 
ler V.  Naugatuck  R.  Co.,  21  Conn.  557; 
■Whitehead  v.  St.  Louis,  etc.,  R.  Co., 
99  Mo.  263,  11  SW  751.  6  LRA  409. 

[a]  TrwUflLt  traluj— Even  though 
the  allegation  is  that  plaintiff  was 
a  passenger  on  a  freight  train,  it  Is 
not  necessary,  to  allege  that  defend- 
ant was  a  carrier  of  passengers  by 
freight  trains.  Whitehead  v.  St, 
LouTa,  etc..  R.  Co.,  99  Mo.  868,  11  8W 
751.  6  LRA  409. 

le.  Ala. — Louisville,  etc.,  R.  Co.  v. 
Glascow,  179  Ala.  251,  60  S  103; 
Thompson  v.  Nashville,  etc.,  R.  Co.. 

160  Ala.  690,  49  S  340. 

Ga. — Atlantic  Coast  Line  R.  Co.  v. 
Powell.  127  Ga.  805,  66  SB  1006,  9 
LRANS  769.  9  AnnCas  663:  Charles- 
ton, etc.,  R.  Co.  V.  Boyd,  5  Ga.  A.  187, 
62  SE  714. 

111. — Barger  v.  North  Chicago  St. 
R.  Co..  54  111.  A.  284. 

Ind. — Citizens'  St.  R.  Co.  v.  Jolly, 

161  Ind.  80.  67  NK  935;  Ohio,  etc.,  R. 
Co.  V.  Craucher,  132  Ind.  275,  31  NE 
941;  Evansville,  etc..  R.  Co,  V,  Dart- 
ing, 6  Ind.  A.  376,  33  NE  636. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Smith,  9  KyL  404. 

Mo. — Scott  v.  Metropolitan  St.  R. 
Co..  138  Mo.  A.  196,  120  SW  131. 

Nebr. — Fremont,  etc..  R.  Co.  v.  Hag- 
blad.  72  Nebr.  773.  101  NW  1033,  106 
NW  1041.  4  X^RANS  264,  >  AnnCas 
1096. 

N.  J. — Hess  v.  Public  Service  R. 
Co.,  84  N.  J.  L.  329,  86  A  961  [diet 
Kennedy  v.  North  Jersey  St.  R.  Co., 
72  N.  J.  L.  19.  60  A  40]. 

N.  C— Gates  v.  Hall.  171  N.  C.  860. 
88  SE  624:  Conley-  v.  Richmond,  etc., 
R.  Co.,  109  N.  C.  692,  14  SE  803. 

Tex. — Bonner  v.  De  Mendosa,  (A.) 
16  SW  976. 

"There  cMin  be  no  doubt  of  the 
soundness  of  the  proposition  that, 
when  a  plaintiff  sues  for  Injuries  sus- 
tained upon  the  trabk  or  premises  of 
the  defendant  and  relies  upon  simple 
negligence,  he  must  by  proper  aver- 
ment set  up  the  relationship  between 
him  and  the  defendant,  and  show  that 
he  is  not  a  trespasser  and  Is  entitled 
to  recover  for  the  simple  negligence 
as  charged."  Louisville,  etc.,  R.  Co. 
v.  Glascow,  179  Ala.  251.  266,  60  S 
103 


[a]   Fona  of  aUscattoB,!— It  la  not 

essential  that  the  declaration  ahomd 
allege  in  terms  that  plaintiff  was  a 
passenger;  It  Is  enough  If  facts  are 
set  up  from  which  that  conclusion 
may  legally  be  drawn.  Chtcaao 
Union  TracL  Co.  v.  O'Brien,  117  IIL 
A.  188  [rev  on  other  grounds  219  111. 
80S,  76  ^NB  841]:  Evaiwvm&  etc.  R 
Co.  T.  Darting,  «  Ind.  A.  S7B,  11  MS 
686, 

[b1  nat  plaintiff  waa  rlghUvSig 
oa  the  tratat  (1)  which  was  wrecked 
causing  his  Injury  must  be  alleged 
whto«  simple  negligence  only  Is 
charged  against  defendant.  Broyles 
V.  Central  of  Georgia  R.  Co.,  166  Ala. 
616.  52  S  SI.  139  AmSR  60.  (2)  la 
an  action  for  injuries  to  one  who  ac- 
companied a  shipment  of  horses,  an 
allegation  that  he  was  on  the  train  at 
the  time  of  the  accident  was  a  suffi- 
cient statement  as  to  where  he  was, 
in  the  absence  of  a  motion  to  have 
the  complaint  made  more  definite. 
Southern  R  Co.  v.  Roach.  38  Ind.  A. 
211.  78  NE  201.  (3)  In  an  action  by 
a  passenger  for  an  assault  by  the 
conductor,  a  general  averment  In  the 
complaint  that  plaintiff  was  a  pas- 
senger at  the  time  of  the  assault  Is 
sufnclent;  and  It  need  not  allege  that 
the  passenger  was  at  the  time  on  the 
car  of  the  carrier.  Alabama  City,  etc.. 
R.  Co.  V.  Sampley.  169  Ala.  372,  58  S 
142.  (4)  An  averment  that  plaintiff 
took  passage  on  a  car  of  one  of  de- 
fendant's trains  and  waa  admitted 
into  said  car  to  be  carried  from  the 
point  of  entry  to  the  point  of  destina- 
tion is  a  sufficient  allegation  that  he 
was  a  passenger,  and  a  further  alle- 
gation that  he  was  admitted  as  a 
passenger,  if  it  is  an  allegation  of  a 
conclusion,  may  be  stricken  out  and 
the  allegation  aforesaid  will  be  suffi- 
cient. Ohio.  etc..  R.  Co,  v.  Crucher. 
132  Ind.  275,  31  NE  941. 

[c]  Allegations  held  insnfldeat. — 

(1)  An  averment  that  plaintiff 
boarded  the  car  of  defendant  with 
the  Intention  of  becoming  a  passen- 
ger Is  not  sufnclent,  since  the  law 
does  not  concern  Itself  with  mere  In- 
tention, not  accompanied  by  an  out- 
ward act.  Raming  v.  Metropolitan 
St.  R.  Co.,  157  Mo.  477,  67  SW  268. 

(2)  An  allegation  that  "plaintiff  was 
engaged  in  or  about  becoming  a  pas- 
senger on-  said  car"  does  not  snow 
that  plaintiff  was  a  passenger.  Bir- 
mingham R..  etc.,  Co.  v.  Mason,  137 
Ala.  342,  34  S  207. 

Td]  Passengsr  not  os  ^rntn  <  Tp 
Nehra^a,  In  order  to  state  a  cause 
of  action  against  a  carrier  on  failure 
to  perform  its  duty  to  a  paaaenger 
who  has  not  actually  taken  passage 
on  the  train,  it  is  necessary  to  state 
facts  showing  that  the  person  suing 
Is  one  of  a  class  of  persons  to  whom 
the  remedy  is  afforded  by  Cobbey 
Annot.  St.  (1908)  p  2S76  c  47  I  10,- 
039,  and  to  plead  that  he  Is  a  pas- 
senger, where  the  existence  of  such 
relation  Is  at  issue,  pleads  a  mere 
conclusion  of  law.  and  Is  Insufficient. 
Fremont,  etc.,  R.  Co.  v.  Hagblad.  72 
Nebr.  778.  101  NW  1033.  106  NW 
1041.  4  LRANS  254.  9  AnnCas  1096. 

[  e  3  mrohase  of  tiche*.  Where 
plaintiff  alleged  that  she  purchased 
a  ticket  over  both  of  defendant  rail- 
roads, she  could  be  required  by  spe- 


ToT  lata*  aasag,  darslopaMBta  and  OhaafM  in  the  law  see  cumulative  Annotations,  aamOi^ltedMUll^ 
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to  carry  plaintiff  was  for  hixe,^"^  it  is  not  necessary 
to  allege  that  plaintiff  had  pud  for  his  transporta- 
tion, as  the  obligation  to  pay  is  inferred." 

Fresenoe  on  cars  irifh  permission.  Where  the 
passenger  sues  for  personal  injnriea  received  while 
on  the  cars  with  the  knowledge  and  permission  of 
the  carrier,  it  is  snfBcient  to  allege  that  he  was  on 
the  cars  with  the  permission  of  the  carrier  and 
with  the  knowledge  of  its  employees  in  chai^" 


1409]    (S)  KecUgence  or  Wrong  OeneraUr.*** 

It  is  not  sufficient  to  allege  the  carrier's  negligence 
merely  as  a  conclusion  of  law;  bat  the  essential 
facts  constituting  the  n^ligcnce  or  wrong,  or  from 
which  it  nlay  be  presumra,  must  be  stated  with  rea- 
sonable certainty  and  definiteness  in  order  that 
defendant  may  be  informed  of  what  it  is  called  on 
to  meet  at  the  triaL*^  But,  alUiough  there  are  smne 


cial  demurrer  to  allege  whether. she 
purchased  it  from  one  or  the  other 
company,  or  its  ag_ent.  or  from  an 
outsider.  Riley  v.  Wrlghtsvllle,  etc., 
R.  Co.,  183  Ga.  413,  65  SE  890,  2i 
LRANS  379,  18  AnnCas  208. 

[f]  Demrlptloa  ot  tloket^Alle- 
yatlons  that  a  round  trip  ticket  was 

f urchased  between  two  named  sta- 
lons,  for  which  the  full  round  trip 
fare  was  paid,  that  the  conductor 
took  up  the  ticket  on  the  return  pas- 
a&ge,  and  that  under  the  ticket  the 
paHsenger  was  entitled  to  be  treated 
as  the  law  required  that  passengers 
should  be  treated,  sufllclently  de- 
scribed the  ticket.  Kinsr  v.  Southern 
R.  Co.,  128  Ga.  286,  67  Si:  607. 

]  PMMUfw  on  elevator, — ( 1 ) 
eclaration  alleging  that  defendant 
carried  on  a  retail  business  in  its 
store  building,  and  operated  an  ele- 
vator for  carrying  passengers  from 
floor  to  floor,  that  plaintiff  was  right- 
fully In  the  store  and  was  a  passen- 

Ser  in  the  elevator,  and  that  It  was 
efendant's  duty  to  carry  him  safely. 
In  which  it  failed,  owing  to  the  fact 
that  the  machinery  broke  down,  and 
precipitated  plaintltr  Into  the  base- 
ment, Butllclently  charged  that  plain- 
tiff was  a  passenger.  Stelskal  v. 
Field,  142  111.  A.  164  [all  238  III.  92, 
87  NE  117].  (2)  Averments  that 
plaintiff  became  or  was  about  to  be- 
come a  passenger  on  defendant's 
elevator  might  fairly  be  regarded  as 
a  mere  statement  that  she  took  pas- 
sage or  was  about  to  take  passage  in 
the  elevator,  and  not  that  the  rela- 
tion of  carrier  and  passenger  existed 
with  Its  corresponding  obligations 
and  duties,  the  proof  showing  that 

glatntlff  was  employed  in  defendant's 
otel  at  the  time  of  the  injury, 
Walsh  V.  Cullen.  235  111.  91,  86  NB 
223,  18  LRANS  911. 

17.  Roberts  v.  Johnson,  68  N.  T. 
S13. 

18.  U.  S. — Chicago,  etc.,  R.  Co.  v. 
Lee,  92  Fed.  318,  34  CCA  365. 

Ark. — St.  Louts,  etc.,  R.  Co.  v.  Coy, 
113  Ark.  266.  168  SW  1106. 

Del.— Whlttlngton  v.  Philadelphia, 
etc.,  R.  Co.,  92  A  812. 

III. — Cleveland,  etc.,  R.  Co.  t. 
Scott,  111  111.  A.  234. 

Mo. — Lemon  v.  Chanslor,  68  Mo. 
340. 

[a]  An  aUegfttloa  that  plalntur 
was  a  passvnger  was  not  cfefectlve 
for  failure  to  allege  whether  she  was 
a  passenger  for  pay,  or  by  invitation, 
courtesy,  or  permission  of  defendant, 
without  pay,  Whittlngton  v,  Phila- 
delphia, etc.,  R.  Co.,  (Del.)  92  A  812. 

19.  Ark.— St.  Louis,  etc.,  R.  Co.  v. 
Coy,  118  Ark.  266,  168  SW  1106. 

lU. — Lammert  v,  Chicago,  etc.,  R. 
Co.,  »  111.  A.  388. 

Ind. — Smith  v.  Louisville,  etc,  R. 
Co.,  124  Ind.  394.  24  UK  763. 

Mo. — Whitehead  v.  St.  Louis,  etc., 
R.  Co.,  99  Uo.  283,  11  SW  761,  6  LRA 
409. 

Tex. — Prince  v.  International,  etc., 
R-  Co.,  64  Tex.  144. 

Wash. — Boyle  v.  Great  Northern  R. 
Co..  IS  Wash.  383,  43  P  344. 

[a]  FrafglLt  train.— (1>  A  peti- 
tion or  complaint  which  shows  that 

flalntlff  was  riding  on  a  freight 
rain,  without  showing  that  it  was 
one  on  which  passengers  were  enti- 
tled to  ride,  does  not  state  a  case 
where,  by  permission  of  the  employee 
In  charge  of  a  train  which  Is  per- 
mitted to  carry  passengers,  a  person 
Is  permitted  to  remain  on  It  without 
paying  fare  and  Is  thus  considered  In 
the  eye  of  the  law  a  passenger  with- 
out hire.    Smith  v.  Louisvilla^  etc.,  R. 


Co.,  124  Ind.  394.  24  NB  763.  (2) 
Where  a  person  is  permitted  to  take 
a  caboose  for  the  purpose  of  trans- 
portation by  the  consent  of  those 
agents  in  charge  of  the  train,  he  is 

firesumed  to  be  there  of  right,  and 
t  is  not  necessary  that  he  should  set 
out  the  rules  of  the  company  and  al- 
lege a  compliance  therewith.  White- 
head V.  St.  Louis,  etc.,  R.  Co.,  99  Mo. 
263,  11  SW  751,  6  LRA  409.  (3)  In 
an  action  for  injuries  to  plaintiff 
while  rldlne  on  a  freight  train,  a 
complaint  alleging  that  plaintiff  was 
a  passenger  was  not  fatally  defective 
because  It  did  not  allege  how  the  re- 
lation was  created,  the  payment  of 
fare,  or  by  what  authority  plaintiff 
was  riding  on  the  train.  St.  Louis, 
etc,  R.  Co.  v.  Coy,  113  Ark.  266.  168 
SW  1106. 

[bl  Chratnltotts  servio*. — Where 
hand  cars  were  sometimes  used  by 
the  company  to  transport  employees, 
and  plaintiff,  being  one  of  a  Jury  of 
Inquest,  took  passage  on  one  at  the 
Invitation  of  the  company's  agent,  to 
go  to  a  place  where  the  corpse  of  a 
man  had  been  found  on  the  railroad 
track,  and  was  injured  by  the  negll- 

f ence  of  the  company's  employees  in 
he  management  of  said  car,  a  peti- 
tion  showing  these   facts   states  a 

frood  cause  of  action  and  is  not  sub- 
ect  to   demurrer.    Prince  v.  Inter- 
national, etc.,  R.  Co.,  64  Tex.  144. 

[cj  Smployee  oamed  under  oon- 
tract.— In  an  action  by  an  employee 
of  contractors  who  were  constructing 
a  portion  of  defendant's  roadbed,  for 

fiersonal  Injuries  received  while  bo- 
ng transported  under  a  contract  be- 
tween plaintiff's  employer  and  de- 
fendant, the  contract  is  sufliclently 
shown  by  an  allegation  that  there 
was  an  "arrangement"  between  plain- 
tiff's employer  and  defendant  rail- 
road for  the  transportation  of  plain- 
tiff, when  taken  in  connection  with 
other  allegations  in  the  complaint. 
Boyle  V.  Great  Northern  R.  Co.,  13 
Wash.  383,  43  P  344. 

80.  Plra^ng-  negUfeno*  giaunJlj 
see  Negligence  [29  C^c  666  et  seqj. 

81.  Ala. — Western  R...  etc,  Co.  v. 
McGraw.  183  Ala..  220,  62  S  772;  Bir- 
mingham R.,  etc.,  Co.  V.  Jordan,  170 
Ala.  630,  64  S  280:  Southern  R.  Co.  v. 
Crowder,  136  Ala.  417,  33  S  336. 

Del. — Braunstein  v.  People's  R.  Co., 
24  Del.  310,  77  A  738;  King  v.  Wil- 
mington, etc,  EHectrio  R.  Co.,  17  Del. 
462,  41  A  975. 

Ga. — Central  of  Georgia  R.  Co.  v. 
Parish,  17  i3a.  A.  689,  87  SE  1096; 
Bird  V.  Savannah  Slectric  Co.,  16  Ga. 
A.  463,  85  SE  621;  Charleston,  etc.,  R. 
Co.  V.  Boyd,  6  Ga.  A.  137,  62  SB  714. 

111. — Chicago  City  R.  Co.  v.  Pural, 
224  111.  324,  79  NE  686  [aff  127  111. 
A.  652];  Q'Rourke  v.  Louisville,  etc., 
R.  Co.,  183  111.  A.  693. 

Ind.— Public  Utilities  Co.  v.  Cosby, 
110  NE  676;  Lake  Erie,  etc..  R.  Co. 
V.  Huffman,  177  Ind.  126,  97  NE  434, 
AnnCa8l914C  1272;  Pennsylvania  Co. 
V.  Marion,  104  Ind.  239,  S  NE  874; 
Eckart  v.  Marlon,  etc..  Tract.  Co., 
(A.)  109  NE  224;  Vandalla  R.  Co.  v. 
Darby.  (A.)  108  NE  778;  Kokomo. 
etc..  Tract.  Co.  v.  Walsh,  (A.>  108 
NE  19;  Pittsburgh,  etc..  R.  Co.  v. 
BIr.  56  Ind.  A.  69R.  106  NE  921; 
Southern  R.  Co.  v.  Jones,  33  Ind.  A. 
338.  71  NE  275;  South  Chicago  City 
R.  Co.  V.  Moltrum,  26  Ind.  A.  650,  60 
NE  361:  Hammond,  etc.,  R.  Co.  v. 
Spyzehalskl.  17  Ind.  A.  7,  46  NE  47. 

Ky. — Kentucky  Southern  R.  Co.  v. 
Thurman.  76  SW  499.  25  KyL  804, 

Hd. — Smith  V.  Northern  Cent.  R 
Co.,  lis  Md.  481,  87  A  269;  Philadel- 


phia, etc,  R.  Co.  V.  Allen,  102  Md. 
110,  62  A  245. 

Minn.— Palrchild  v.  Fleming,  126 
Minn.  431,  147  NW  484  (automobile 

case). 

Mo. — Benjamin  v.  Metropolitan  St. 
R.  Co.,  245  Mo.  598,  151  SW  91;  Bob- 
bltt  V.  St.  Louis  United  R.  Co.,  169 
Mo.  A.  424,  153  SW  70;  Moore  v. 
Metropolitan  St.  R.  Co.,  142  Mo.  A. 
290,  126  SW  181;  Kennedy  v.  Metro- 
politan St  R.  Co.,  128  Mo.  A.  297,  107 
SW  16;  Estes  v.  Missouri  Pac  R.  Co., 
110  Mo.  A.  725,  85  SW  627. 

Nebr. — Fremont,  etc,  R,  Co.  v. 
Hagblad,  72  Nebr.  773,  101  NW  1033, 
106  NW  1041,  4  liRANS  264,  9  Ann 
Cas  1096. 

N.  J. — Van  Horn  v.  Central  R.  Co., 
38  N.  J.  L.  133. 

N.  C. — Conley  v.  Richmond,  etc,  R. 
Co.,  109  N.  C.  692,  14  SB  303. 

Okl. — Missouri,  etc,  R.  Co.  v. 
Smith,  155  P  233, 

R.  i.— Wilbur  v.  Rhode  Island  Co., 
27  R.  I.  206,  61  A  601. 

Tex. — Missouri,  etc.,  R.  Co.  v.  Far- 
ris,  (Civ.  A.)  126  SW  1174;  San  An- 
tonio Tract.  Co.  v.  Lambkin.  (Civ.  A.) 
99  SW  674:  Dallas  Cons.  Electric  St. 
R.  Co.  v.  Black,  40  Tex.  Civ.  A.  416, 
89  SW  1087. 

Vt. — Devlno  v.  Central  Vermont  R. 
Co.,  63  Vt,  98,  20  A  953. 

[a]  "Ifsgllgentlr  operating'  a  oar* 
Is  a  very  general  statement,  Involv- 
ing a  multitude  of  possible  circum- 
stances of  negligence,  with  not  one 
single  fact  or  circumstance  stated; 
which  comes  within  Chitty's  rule  of 
admitting  almost  any  proof  to  sus- 
tain it.  It  is  more  In  the  nature  of 
a  statement  of  a  conclusion  of  fact, 
and  contains  none  of  the  elements  of 
good  pleading.  It  gives  the  defend- 
ant no  apecific  fact  to  meet  or  de- 
fend, but  turns  him  loose  along  a 
multitude  of  possible  causes  of  neg- 
ligence coming  within  the  term  negli- 
gently operating  a  car.  The  plain- 
tiff Justines  In  part  that  the  allega- 
tion of  negligence  is  that  contained 
In  the  form  given  in  2  Chltty  650. 
Examination  shows  that  this  count 
Is  in  marked  contrast  with  the  spe- 
clflc  statement  of  fact  contained  In 
that  form.  We  do  not  mean  to  say 
that  the  plaintiff  i9  always  bound  to 
set  forth  facts  or  circumstances,  the 
knowledge  of  which  Is  more  properly 
or  peculiarly  In  the  opposite  party, 
or  to  detail  the  circumstances  mi- 
nutely; but  that  such  circumstances, 
as  he  does  know  and  must  have  con- 
templated and  relied  on  when  he 
framed  his  declaration,  and  are  rea- 
sonably necessary  for  the  defendant's 
information,  should  be  specified  with 
reasonable  certainty.  To  this  he  la 
unquestionably  held  by  all  the  rules 
of  good  pleading."  King  v.  Wilming- 
ton, etc..  Electric  R.  Co.,  17  Del.  452, 
456,  41  A  976. 

Tb]  Allegations  li*ld  snffiolent, — 
(1)  Where,  in  an  action  for  injuries 
to  a  passenger,  each  count  of  the 
complaint  alleged  facts  sufficient  to 
show  prima  facie  negligence  under 
the  doctrine  res  ipsa  loquitur,  they 
were  not  demurrable.  Western  R., 
etc.,  Co.  V.  McGraw.  183  Ala.  220,  62 
S  772.  (2)  A  complaint  for  Injury  to 
an  electric  railroad  passenger,  alleg- 
ing a  severe  shock,  concussion,  or 
explosion  on  the  car,  causing  another 
person  to  fall  aealnst  plaintiff,  re- 
sulting in  stated  Injuries,  as  a  prox- 
imate cause  of  defendant's  negligence 
in  carrying  her,  sufficiently  pleads 
negligence.  Birmingham  R.,  etc.,  Co. 
V.  Jordan,  170  Ala.  630,  64  S  280. 
(S)  where  the  cpatplalnt.  Inran  ao- 
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decisions  to  the  contrary,"  as  a  general  rule,  where 
plaintiff  alleges  the  relation  of  carrier  and  pas- 
senger, it  is  sufficient  to  all^  the  negligence  in 
general  terms;  that  is,  it  is  not  necessary  to  state 
the  details  or  particulars  of  the  acts  eausii^  the 
injury,  but  it  is  sufficient  to  state  in  a  general  way 

tion  for  Injuries  to  a  street  car  i>as- 
senger  In  a  collision  between  two 
cars,  alleged  that  the  motorman  and 
conductor  of  one  of  the  cars  wrong- 
fully, carelessly,  and  improperly 
caused  it  to  be  brought  In  contact 
with  a  certain  other  car  runnine  on 
another  street  in  a  different  direc- 
tion, so  that  the  front  end  of  such 
other  car  came  in  contact  with  and 
collided  with  the  car  on  which  plain- 
tiff was  riding,  such  allegations  suffl- 
dently  charged  negligence  In  the 
operation  of  the  car.  Chicago  City 
H.  Co.  V.  Pural,  224  111.  324,  79  Nt 
68S  [aff  127  111.  A.  6S2].  (4)  A  petl- 
tion  in  a  street  car  passenger's  action 
for  injuries,  alleging  that  the  Jerk  by 
which  she  was  thrown  to  the  ground 
was  the  result  of  suddenly  ana  negli- 
gently starting  the  car,  suflBclently 
pleads  the  speclflc  act  of  negligence, 
which  caused  the  Jerk.  Bobbitt  v. 
St.  Louts  United  R.  Co.,  169  Mo.  A. 
424,  1S3  SW  70.  (G)  A  petition  alleg- 
ing that  defendant  allowed  the  car, 
controller,  motor,  and  electrical  ap- 
pliances "to  become  out  of  order,  and 
allowed  the  controller  ...  to 
hum  out,  causing  an  explosion,  set- 
ting said  car  on  Arc  and  causing  a 
panic    among    the    passengers  and 

elalntlfl  was  thrown,  pushed  and 
nocked  from  the  car  by  the  persons 
frightened  .  .  .  striking  upon  his 
head,"  etc.,  specifically  charges  negli- 
gence. Kennedy  v.  Metropolitan  St, 
K.  Co.,  128  Mo.  A.  297.  298,  107  SW  IS. 

[cj  AU*gfttUnui  of  negnigwnoe  held 
lasnmctoBt,  as  merely  stating  con- 
clusions, and  not  in  what  the  negli- 
gence consisted.  Charleston,  etc.,  R. 
Co.  V.  Boyd.  6  Ga.  A.  187,  62  SE  714 
(holding  that  an  allegation  fn  a  peti- 
tion for  injuries  to  plaintiff  while 
alighting  from  defendant's  train  that 
his  fall  was  due  wholly  to  defend- 
ant's negligence  is  aubject  to  special 
demurrer  in  failing  to  allege  wherein 
the   negligence   of   defendant  con- 


that  defendant  was  n^Ugent  as  to  the  machineiy 
or  appliances  used,  or  in  failing  to  construct  or 
maintain  the  track  in  a  safe  condition,  or  in-  the 
operation  of  the  train,  conveyance,  or  the  like." 
Such  all^ations  are  sufficient  at  least  as  against 


slated);  South  Chicago  City  R.  Co.  v. 
Moltrum,  26  Ind.  A.  660,  60  NE  361 
(holding  that  a  complaint  which  con- 
tained no  other  allegation  of  defend- 
ant's negligence  than  a  statement  at 
the  close  of  the  pleading  that  plain- 
tiff's Injuries  In  a  collision  were  re- 
ceived through  defendant's  careless- 
ness and  negligence  was  insufflclent 
and  demurrable,  because  not  showing 
to  what  carelessness  and  negligence 
the  Injuries  were  attributed). 

[d]  Pleading  ml*  of  oarrier^It 
is  not  necessary  to  set  up  In  the  dec- 
laration as  part  of  plaintiff's  allega- 
tion of  negligence,  a  railroad  rule, 
the  violation  of  which  was  the  negll- 

6ence  causing  plaintiff's  injuries, 
lokomo.  etc..  Tract.  Co.  v.  Walsh, 
(Ind.  A.)  108  NE  19;  Gulf,  etc.,  R. 
Co.  V.  Bell,  24  Tex.  Civ.  A.  679,  58 
SW  614. 

[e]  Oairier^  knowledge  of  pas- 
senger's danger. — It  la  not  necessary 
to  allege  that  defendant  had  knowl- 
edge that  plaintiff  was  in  danger;  it 
is  sufllclent  to  aver  such  facts  as  will 
warrant  the  conclusion  that  the  dan- 
ger existed.  Galveston,  etc..  R.  Co. 
V.  Thornsberry,  (Tex.)  17  SW  T,Z\. 

[f  ]  Blevator. — An  averment  of 
the  breaking  of  the  machinery,  and 
the  consequent  falling  of  the  eleva- 
tor from  the  third  floor  to  the  base- 
ment, raises  a  presumption  of  negli- 
gence. Winheim  v.  Field,  107  111.  A. 
145. 

[g]  tn.  alleglag  the  violation  of  a 
dty  ordlnanoe  regulating  the  speed 
of  trains  as  neglleence,  it  must  be 
alleged  that  the  ordinance  was  In 
force  at  the  time  of  the  accident. 
Southern  R.  Co.  v.  Jones,  38  Ind.  A. 
333.  71  NB  275. 

aa.   Riedel  V.  Wilmington  City  R. 


Co.,  21  Del.  572.  64  A  267-  Newton 
V.  People's  R.  Co.,  20  Del.  850,  65  A 
2;  King  v.  Wilmington,  etc..  Electric 
R.  Co.,  17  Del.  452,  41  A  975. 

[a]  mas tratl ons .  ( l )  in  an  ac- 
tion against  a  street  railroad  com- 
pany for  injuries  to  a  passenger,  alle- 
gatlona  that  defendant  did  not  use 

g roper  care  in  transporting  plaintiff, 
y  reason  of  which  plaintiff,  while  a 
passenger,  was  thrown  to  the  ground 
through  the  negligence  and  careless- 
ness of  defendant,  and  while  alight- 
ing from  defendant's  car  which  was 
then  being  negligently  and  carelessly 
moved  and  operated  by  defendant, 
were  Insufficient  because  not  specify- 
ing the  particulars  in  which  defend- 
ant was  negligent.  Riedel  v.  Wil- 
mington City  R.  Co..  21  Del.  572.  64 
A  257.  (2)  In  an  action  against  a 
street  railroad  for  injuries  to  a  pas- 
senger, a  narrative  averring  gener- 
ally that  the  company  negligently 
used  tnsufBcient  and  derecttve  brakes 
and  other  appliances,  by  reason  of 
which  Its  employees  lost  control  of 
the  car,  and  plaintiff  was  injured 
while  endeavoring  to  escape,  was  de- 
murrable for  not  specifying  the  par- 
ticular appliances  tnat  caused  the  In- 
Jury,  and  how  the  Injury  was  re- 
ceived. Newton  T.  People's  R.  Co., 
20  Del.  350,  66  A  2.  (81  A  declara- 
tion in  case  charged  defendant  with 
"so  negligently  and  carelessly  oper- 
ating a  certain  electric  car  which  it 
was  then  uid  there  running  for  the 
carriage  of  persons  for  hire,  that 
thereby  the  said  plaintiff,  who  was 
then  and  there  a  tDassenger  on  said 
car,  was,  through  the  negligence  and 
carelessness  of  the  said  defendant 
as  aforesaid,"  thrown  from  the  car 
and  injured  is  InBufhclent,  since  the 
statement  of  facts  admits  of  almost 
any  proof  to  sustain  it.  King  v. 
Wilmington,  etc..  Electric  R  Co.,  17 
Del.  46£  466,  41  A  976. 

83.  U.  S.— Clark  v.  Chicago,  etc.. 
R.  Co.,  16  Fed.  588,  4  McCrary  360. 

Ala. — Central  of  Georgia  R.  Co.  v. 
Bell,  187  Ala.  641,  66  S  836;  Western 
R.  Co.  T.  McGraw,  183  Ala.  220,  62  S 
772;  Western  R.  Co.  v.  Foshee,  183 
Ala.  182,  63  S  500;  Louisville,  etc., 
R.  Co.  V.  Glasgow,  179  Ala.  251,  60  8 
103;  Birmingham  R..  etc.,  Co.  v. 
Fisher,  173  Ala.  623,  66  8  996;  Bir- 
mingham R.,  etc.,  Co.  Vt  Selhorst.  166 
Ala.  475,  51  S  568;  Birmingham  R. 
etc.,  Co.  V.  Haggard,  155  Ala.  343.  46 
S  519;  Birmingham  R.,  etc.,  Co.  v. 
Wright,  153  Ala.  99,  44  S  103'7;  Mont- 

fomery  St.  R.  Co.  v.  Lewis.  148  Ala. 
34,  41  S  736;  Birmingham  R.,  etc., 
Co.  V.  Glover,  142  Ala,  492.  38  S  836; 
Kansas  City,  etc.,  R  Co.  v.  Matthews, 
142  Ala.  29S,  39  S  207;  Armstrong  v. 
Montgomery  St.  R.  Co..  123  Ala. '233, 
26  S  349;  Highland  Ave.,  etc..  R.  Co. 
v.  Swope,  116  Ala.  237.  22  S  174;  Ala- 
bama Great  Southern  R,  Co.  v.  Col- 
lier, 112  Ala.  681,  14  S  327;  Ensley 
R.  Co.  V.  Chewnlng,  93  Ala.  24,  9  S 
458;  Louisville,  etc..  R.  Co.  v.  Jones, 
83  Ala.  376,  8  S  793;  Orr  v.  Boock- 
holdt,  10  Ala.  A.  331,  65  S  430;  Ala- 
bama Great  Southern  R.  Co,  v.  Gil- 
bert, 6  Ala.  A.  372.  SO  S  512;  Bir- 
mingham R.,  etc.,  Co.  V.  Barrett,  4 
Ala.  A.  347,  68  S  760;  Birmingham  R.. 
etc..  Co.  V.  Hunnicutt,  3  Ala.  A.  448, 
57  S  262. 

Cal. — NllBon  v.  Oakland  Tract  Co., 
10  Cal.  A.  103,  101  P  413. 

Colo. — Pox  V.  Denver  City  Tram- 
way Co.,  67  Colo.  511,  143  P  278; 
Colorado,  etc..  R.  Co.  v.  Jenkins,  26 
Colo.  A.  348.  138  P  437. 

n.  C. — Jaquette  v.  Capital  Tract. 
Co..  34  App.  41.  25  LRANS  407. 

Fla. — Florida  East  Coast  R.  Co.  v. 
Geiger,  64  Fla.  282.  60  S  753. 
Qa. — Georgia  R.,  etc..  Co.  v.  Reeves, 


123  Ga.  697,  51  SE  610;  Chattanooga, 
etc.,  R.  Co.  V.  Hugglns,  89  Ga.  494, 
15  SE  848;  Byrd  v.  Atlanta  Nat. 
Bank,  16  Ga.  A.  7,  84  SE  219  (ele- 
vator case);  Atlantic  Coast  Line  R. 
Co.  V.  Adeeb,  15  Ga.  A.  842,  84  SB 
316. 

111. — Burdette  v.  Chicago  Audito- 
rium Assoc.,  166  111.  A.  18b:  Lavis  V. 
Wisconsin  Cent.  R.  Co.,  64  III.  A.  636. 

Ind. —  Indiana  Union  Tract.  Co. 
V.  Jacobs,  167  Ind.  85,  78  NE  326; 
Louisville,  etc..  R.  Co.  v.  Crunk,  119 
Ind.  642,  21  NE  31,  12  AmSR  443: 
Cincinnati,  etc.,  R.  Co.  v.  Chester,  67 
Ind.  297;  Ohio,  etc.,  R.  Co.  v.  Selby. 
47  Ind.  471:  Evansvllle.  etc.,  R.  Co. 
v.  Duncan,  28  Ind.  441,  92  AmD  322: 
Indianapolis,  etc.,  R,  Co,  v.  Keely,  28 
Ind.  133:  Indianapolis  Sonthem  R. 
Co.  v;  wall,  64  Ind.  A.  48,  101  NE 
680;  Indianapolis  Southern  R.  Co.  v. 
Tucker.  61  Ind.  A.  480,  98  NE  431: 
Lake  Erie,  etc»  R.  Co.  v.  Beals,  Bli 
Ind.  A.  460,  98  NE  4GS;  Cleveland, 
etc.,  R.  Co.  V.  Stewart,  24  Ind.  A.  374, 
66  NB  917. 

Iowa. —  Winter  v.  Central  Iowa  B. 
Co..  80  Iowa  443,  46  NW  787. 

Ky.— Kentucky  Cent.  R.  Co.  v.  He- 
Murty,  8  Kyi..  ff2G,  11  Ky.  Op.  509. 

La.— Carmantr  v.  Ifeucan  Oulf  R. 
Co.,  6  La.  Ann.  703. 

Me. — Herbert  v.  Portland  R.  Co., 
103  He.  315,  69  A  266.  126  AmSR  287, 

15  AnnCas  886. 

Mass. — Ware  v.  Gay,  11  Pick.  106. 

Mo. — Benjamin  v.  Metropolitan  St. 
R.  Co.,  246  Mo.  698.  161  SW  91; 
Stauffer  v.  Metropolitan  St  R.  Co.. 
243  Mo.  806,  147  SW  1032:  Cooper  v. 
Century  Realty  Co..  224  Mo.  709,  123 
SW  848:  McDonald  V.  Metropolitan 
St  R.  Co.,  219  Mo.  468,  118  SW  78. 

16  AnnCas  810;  Peary  v.  Metropoli- 
tan St  R.  Co..  162  Mo.  76,  62  SW 
462:  Coudy  v.  St  Louis,  etc.,  R.  Co., 
86  MO.  79;  Black  v.  Metropolitan  St. 
R.  Co..  162  Mo.  A.  90.  144  SW  131: 
Wolven  V.  Springfield  Tract  Co.,  14S 
Mo.  A.  643,  128  SW  512;  Detrlch  v. 
Metropolitan  St  R.  Co.,  143  Mo.  A. 
176.  127  SW  603;  Brady  v.  SpringHeld 
Tract  Co.,  140  Mo.  A.  421,  124  SW 
1070;  Monday  v.  St  Joseph  R-  Co.. 
136  Mo.  A.  692,  119  SW  24j  Sklles  v. 
St.  Louis,  etc.,  R.  Co.,  130  Mo.  A. 
162,  108  SW  1082;  Latimer  V.  Metro- 
politan St  R.  Co..  12S  Mo.  A-  70. 
103  SW  1103;  McRae  v.  Metropolitan 
St.  R.  Co..  126  Mo.  A.  662.  102  SW 
1032;  Hamilton  v.  Metropolitan  St. 
R.  Co..  114  Mo.  A.  604.  89  SW  893: 
Shulcr  V.  Omaha,  etc..  R.  Co.,  37  Mo. 
A.  618. 

Nebr. — Chicago,  etc.,  R.  Co.  t. 
Toung.  S8  Nebr.  678.  79  NW  556. 

N.  J, — Breese  v.  Trenton  Horse  R. 
Co..  62  N.  J.  L.  260,  19  A  204. 

N.  T.— Eldridge  v.  Long  Island  R. 
Co.,  3  N.  Y.  Super.  89:  McCarthy  v. 
New  York  Cent,  etc..  R.  Co.,  6  5rys 
560. 

S.  C. — Madden  v.  Port  Royal,  etc.. 
R.  Co.,  35  S.  C.  381,  14  SE  713.  28 
AmSR  865. 

Tex. — Gulf,  etc,  R.  Co.  v.  Wilson. 
79  Tex.  371,  15  SW  280,  23  AmSR 
345.  11  LRA  486;  Gulf,  etc.,  R.  Co. 
V.  Smith,  74  Tex.  276.  11  SW  1104; 
S^n  Antonio  Tract.  Co.  v.  Williams, 
34  Tex.  Civ.  A.  372.  78  SW  977;  Puller 
V,  Deniaon.  etc.,  R.  Co..  32  Tex.  Civ. 
A.  399,  74  SW  940. 

Va. — Birckhead  v.  Chesapeake,  etc., 
R.  Co.,  96  Va.  648.  29  SE  678;  Nor- 
folk, etc.,  Co.  V.  Harman,  83  Va.  553, 
8  SE  251. 

Wash. — Russell  v.  Seattle,  etc.,  R. 
Co..  47  Wa.sh.  500,  92  P  288. 

W.  Va. — Searle  v.  Kanawha,  etc., 
R.  Co.,  32  W.  Va.  370,  9  SE  248. 

Eng. — Toal  v.  North  British  R.  Co.. 
11908]  A.  C.  352. 

Ont. — Torpy  v.  Grand  Trunk  R.  Co.. 
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a  general  demurrer  for  want  of  sufficient  facta," 
but  not  as  against  a  motion  to  make  more 
specific;"  and  it  has  been  held  that  such  general 
languf^  88  amounts  to  hardly  more  than  a  state- 
ment of  a  mere  conclusion  is  good  as  against  a  gen- 
eral demurrer.'"  The  general  rule  applies,  although 
plaiutiS  has  knowledge  of  the  particular  act  of 
Diligence  which  caused  the  injury.^  Where  the 
complaint  avers  negligence  generally  and  then 
chaises  particular  sots  as  constituting  negligence, 
the  latter  allegation  supersedes  the  general  allega- 
tion of  negligence,^  and,  unless  the  facts  so  allied 
in  themselves  constitute  actionable  n^ligeneef  the 
complaint  is  subject  to  a  demurrer."   It  has  been 


held  that  a  declaration  for  the  wrongful  death  of  a 
passenger  which  properly  pleads  the  facts  showing 
the  relationship  of  passenger  and  carrier  is  not  bad 
on  demurrer  because  it  may  charge  a  h^her  degree 
of  care  than  is  owed  by  carrier  to  passenger  in  exe- 
cuting its  contract  of  carriage,  as  all  such  matter 
is  treated  as  surplusage.™ 

Derailment.  In  case  of  injury  to  a  passenger  by 
reason  of  the  derailment  or  wreck  of  a  train  or 
car,  it  is  sufficient  to  allege  that  the  derailment  was 
caused  by  the  n^ligence  of  defendant  without  speci- 
fying in  what  particular  act  the  negligence  con- 
sisted;'^ and,  since  the  fact  of  derailment  raises  a 
presumption  of  negligence,  an  allegation  of  the  fact 


20  U.  C.  Q.  B.  446. 

"Where  the  relation  between  the 
parties  is  that  of  paasenger  and  car- 
rier a  general  allegation  of  negli- 
gence on  the  part  oi  the  company  is 
sufhclent  without  particular  specifl- 
catlon."  Hebert  v.  Portland  K.  Co.. 
103  Me.  316.  323.  69  A  2«6.  136  Am 
SR  2fi7,  13  AnnCas  8S6. 

[a]  PMta  peonUarly  wltUn  de- 
feadaait*a  Toiowl»ag: — Where  the 
cravamen  of  the  action  Is  the  al- 
lesed  misfeasance  or  nonfeasance  of 
another,  it  is  generally  sufllclent  to 
aver  facts  out  of  which  the  duty 
springs,  and  it  Is  not  necessary  to 
define  the  quo  modo  or  to  specify  the 

E articular  acts  of  diligence  he  should 
ave  employed  in  the  performance  of 
such  duty,  as  what  was  done  by  de- 
fendant and  how  It  was  done  are 
facta  generally  better  known  to  it 
than  to  plaintiff.  This  is  the  rule 
applied  to  the  allegation  of  negli- 

Gnce  when  plaintiff  sustains  the  re- 
lion  of  passenger  to  defendant. 
£naley  R.  Co.  v.  Chewning,  9S  Ala. 
24.  9  S  1B8;  LoufsvlUe.  etc.,  B.  Co. 
V.  Jones,  82  Ala.  37S,  3  S  793. 

[b]  Slnatratioiub— (1)  A  charge 
of  negligence  in  a  declaration  is  gen- 
eral and^wUl  support  the  application 
of  the  doctrine  of  res  ipsa  loaultur 
where  such  charge  is  substantially 
that  plaintiff  was  a  passenger,  and 
that    defendant,    through    Its  em- 

{iloyees  In  charge  of  a  car.  so  reck- 
assly,  carelessly,  and  negligently 
ran,  operated,  and  managed  the  car 
that,  fn  conseouence  thereof,  It  was 
brought  into  violent  collision  with  a 
wagon,  and  plaintiff  was  Injured. 
Chicago  Union  Tract.  Co.  v.  Mee,  136 
111.  A.  98.  (2)  A  declaration  charges 
negligence  generally  whSre  It  avers 
that  ^'defenaant  then  end  there,  by 
Its  said  servants,  agents  and  em- 

?Ioy£s,  so  carelessly,  recklessly,  wlll- 
ully,  negligently"  drove  and  man- 
aged its  car  that  "by  and  through 
the  negligence  ...  of  the  defend- 
ant,    uirough    its    said  servants," 

glaintifT  was  injured.  West  Chicago 
t.  R.  Co.  V.  Mtleham,  138  111.  A.  G69. 
573.  (3)  In  an  action  for  personal 
Injuries  sustained  in  a  collision  of 
two   of  defendant's   trains,   a  com- 

filalnt  which  alleges  that  the  col- 
laion  occurred  wholly  on  account  of 
the  negligence  of  defendants  In  the 
construction,  equipment,  operation, 
and  control  of  tne  railroad,  and  the 
trains  thereon,  sufficiently  charges 
acts  of  negligence.  New  York,  etc., 
R.  Co.  V.  Callahan,  40  Ind.  A.  223,  81 
NE  670. 

[c^     ProtMtiou  from  other  pos- 

■•Bgers. — In  an  action  for  permfttlng 
other  passengers  to  Insult  plaintiff 
with  offensive  language,  it  was  suffi- 
cient to  allege  that  .the  language 
used  was  profane,  vulgar,  obscene, 
and  indecent,  without  setting  out  the 
specific  language  used.  St.  Louis 
Southwestern  K.  Co.  v.  Wright,  33 
Tex.  Civ.  A.  80,  75  SW  565. 

[d]  Altanuttive  acts;  incldenta] 
lajiiry,^ — Where  the  cause  of  action 
set  up  was  an  Injury  Incidental  to  a 
collision  caused  by  negligence  on  the 
part  of  defendant's  employees  in  fall- 
ing to  give  proper  signals,  "which 
would  have  enabled  the  train  on 
which  plaintiff  was  riding  to  avoid 
the  collision,  or  would  have  enabled 


filaintlff  to  escape  from  the  Impend- 
ng  danger,"  an  objection  that  the 
count  alleged  alternative  acts  of 
negligence  was  not  sustained,  the 
court  saying:  "The  plaintiff's  Injury, 
as  the  facts  are  averred,  was  an  in- 
cfdent  of  the  collision  of  trains. 
Without  the  principal  fact,  to-wlt, 
the  collision,  the  incident,  to-wlt,  the 
Injury,  would  not  have  happened; 
but  It  does  not  follow  that  the  in- 
cident (which  Is  the  cause  of  action 
here)  might  not  have  been  prevented 
by  the  appellant,  notwithstanding 
the  happening  of  the  principal  fact." 
Highland  Ave.,  etc.,  R.  Co.  v.  Swope, 
115  Ala.  287,  304,  22  S  174. 

94.  Birmingham  R..  etc.,  Co.  v. 
UcCurdy.  172  Ala.  488,  56  R  616; 
Birmingham  R.,  etc.,  Co.  v.  Harris, 
166  Ala.  482,  61  S  607;  IjOUisvUle, 
etc.,  R.  Co.  V.  Church,  166  Ala.  329, 
46  S  457.  130  AmSR  29;  Kansas 
City,  etc.,  R.  Co.  v.  Butler,  143  Ala. 
262,  38  S  1024:  Florida  East  Coast 
R.  Co.  V.  Geiger,  64  Fla.  282,  60  S 
763;  CItisens'  St.  R.  Co.  v.  Jolly,  161 
Ind.  80,  67  NB  936;  Baltimore,  etc.. 
R.  Co.  v.  Harbin,  160  Ind.  441,  67  NB 
109;  Indianapolis  Southern  R.  Co.  v. 
Emmerson,  52  Ind.  A.  403,  98  NE  895; 
Cleveland,  etc.,  R.  Co.  v.  Colson,  61 
Ind.  A.  226,  99  NE  433;  Lake  Erie, 
etc.,  R.  Co.  v.  Reals.  60  Ind.  A.  460. 
98  NE  463;  Pittsburgh,  etc..  R.  Co. 
V.  Rose,  40  Ind.  A.  2?0.  79  NE  1094; 
Indiana  Union  Tract  Co.  v.  McKln- 
ney,  39  Ind.  A.  86,  78  NE  803;  Stew- 
art v.  International,  etc.,  R.  Co.,  63 
Tex.  289,  87  AmR  768.  See  also  caaes 
supra  note  23. 

fa]  Zllutratt«aa.^<l)  A  com- 
plaint In  an  action  for  Injuries  to  a 
street  car  passenger  while  alighting, 
which  alleges  that  the  Injuries  re- 
sulted as  the  proximate  consequence 
of  the  negligence  of  the  carrier  or 
its  employees  in  charge  of  the  oper- 
ation of  the  car,  sufnclently  charges 
the  liability  of  the  carrier  as  against 
a  general  demurrer.  Birmingham  R., 
etc.,  Co.  V.  McCurdy,  172  Ala.  488.  55 
S  616.  (2)  Where  a  complaint  al- 
leged that,  while  plaintiff  was  a  pas- 
senger, a  portion  of  the  train  which 
had  been  detached  from  plaintiff's 
car  ran  back  with  great  force  against 
such  car,  and  injured  plalntlfT  etc., 
and  that  plaintiff's  injuries  proxi- 
mately resulted  from  defendant's 
negligence  in  the  operation  of  the 
train,  it  was  not  demurrable  In  that 
the  facts  constituting  negligence 
were  Insufficiently  stated.  Kansas 
City,  etc.,  R.  Co.  v.  Butler,  148  Ala. 
262.  38  S  1024.  (3)  A  complaint 
against  a  carrier  alleging  that  the 
train  was  so  negligently  managed 
that  while  running  at  a  speed  of  ten 
miles  an  hour  it  was  brought  to  a 
sudden  stop,  and  thereby  with  vio- 
lence threw  plaintiff  from  hts  seat, 
inflicting  Injuries.  Is  good  as  against 
a  demurrer  based  on  the  theory  that 
no  rate  of  speed,  however  high,  could 
be  said  to  be  negligence  per  se  as  to 
nassengers  in  the  train.  Baltimore, 
etc.,  R.  Co.  V.  Harbin.  160  Ind.  441. 
G7  NE  109.  (4)  A  complaint  alleging 
that  a  street  railroad  car  negligently 
approached  a  switch  at  a  dangerous 
rate  of  speed  and  negligently  ran 
Into  the  switch  at  such  dangerous 
rate  of  speed,  and  that  by  reason 
thereof  the  car  left  the  track,  thweby 


negligently  throwing  a  passenger 
from  her  seat  and  Injuring  her,  sufD- 
clently  charges  negligence  as  amJnst 
a  demurrer.  Indiana  Union  Tract. 
Co.  V.  McKlnney,  89  Ind.  A.  86,  78 
NE  203. 

[b]    Xightm  and  ■oooinitioaatt<»a> 

—An  allegation  of  negligence  In  not 
providing  "proper  lights  and  accom- 
modations for  passengers  at  its 
freight  depot,"  from  which  negli- 
gence the  Injuries  complained  of  re- 
sulted to  plaintiff,  has  been  held  to 
be  sufllclent  over  a  general  demur< 
rer,  the  court  holding  it  to  be  un- 
necessary to  decide  what  the  effect 
would  have  been  had  the  objection 
been  raised  by  special  exceptions. 
Stewart  v.  International,  etc.,  R.  Co., 
53  Tex.  289,  37  AmB  763. 

SS.  Ohio,  etc,  R.  Co.  V.  Seltar,  47 
Ind.  471:  I^e  Erie,  etc.,  R.  Co.  v. 
Beals,  60  Ind.  A.  4S0,  98  NE  468; 
South  Chicago  City  R.  Co.  v.  Zerler, 
81  Ind.  A.  488,  66  NE  699. 

36.  Birmingham  R.,  etc.,  Co.  v. 
McCurdy.  172  Ala.  488,  66  S  616. 

37.  San  Antonio  Tract.  Co.  v.  Wil- 
liams, 34  Tex.  ClV.  A.  372.  78  SW  977. 

38.  Birmingham  R.,  etc.,  Co.  v. 
Wilcox,  181  Ala.  612,  61  S  908;  Hous- 
ton, etc,  R.  Co.  V.  Summers,  (Tex. 
Civ.  A.)  49  SW  1106  [att  92  Tex.  621. 
61  SW  324]. 

89.  Birmingham  R.,  etc.,  Co.  v. 
Frazler,  (Ala.)  69  S  969;  Knight  T. 
Tomblgbee  Valley  R.  Co.,  190  Ala. 
140.  67  S  238:  Selma  St.,  etc..  R  Co. 
V.  (Campbell,  168  Ala.  438.  48  S  378. 

[a]  TMt  of  rafiolmoy. — ^Where 
the  complaint.  Instead  of  charging 
negligence  generally,  pleads  specific 
acts  of  negligence  proximately  caus- 
ing the  Injury,  the  sufnclency  of  the 
pleading  Is  tested  by  the  same  rules 
as  cases  where  the  relation  of  paa- 
senger and  carrier  is  not  present- 
Birmingham  R.,  etc.,  Co.  V.  O'Brien. 
186  Ala.  617,  64  S  843. 

30.  Brogan  v.  Union  Tract.  Co., 
(W.  Va.)  86  SE  753. 

31.  U.  S. — Clark  v.  Chicago,  etc., 
R.  Co.,  15  Fed.  5jB8,  3  McCrary  591. 

Ind. — Indianapolis,  etc.,  R.  Co.  v. 
Keely,  23  Ind.  133;  Indiana  Union 
Tract.  Co.  v.  McKlnney,  39  Ind.  A. 
86.  78  NE  203. 

Me. — Hebert  v.  Portland  R.  Co.,  103 
Me.  315,  69  A  266,  126  AmSR  297,  13 
AnnCas  886. 

Mo. — Patterson  v.  Springfield  Tract. 
Co.,  178  Mo.  A.  250.  163  SW  965. 

Nev, — Sherman  v.  Southern  Pac. 
Co..  33  Nev.  385,  111  P  416,  116  P 
909,  AnnCasl914A  287. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Wilson. 
79  Tex.  371.  15  SW  280,  23  AmSR 
846,  11  LRA  486;  Oulf,  etc.,  R.  Co. 
v.  Smith,  74  Tex.  276,  11  SW  1104: 
Galveston,  etc.,  R.  Co.  v.  Grado,  46 
Tex.  Civ.  A.  229.  100  SW  198. 

[a]    Beason  tat  role. — "A  pafsen- 

ier  can  rarely  know  the  cause  of  a 
erallment,  but  from  the  very  nature 
of  the  case  the  facts  surrounding 
the  derailment  must  be  withtn  the 
knowledge  of  the  railway  company, 
if  within  that  of  anyone,  and  appellee 
was  not  required  to  allege  matters 
of  which  he  had  no  knowledge  and 
which  he  was  not  required  to  prove 
in  order  to  make  out  a  prima  facie 
case."  Galveston,  etc.,  R.  Co.  t. 
Oracla,  45  Civ.  A.  229.  880.  100 

SW  168. 
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of  derailment  has  been  held  snfficient  irithoiit  far- 
ther allegation  of  negligence  oa  defenduit's  part" 
WillfuuiesB  and  wantoniuu.  Where  the  action  is 
for  a  willful  and  wanton  injury,  an  all^ation  of 
simple  n^li^nce  only  is.  not  sufficient,  but  facts 
showing  willfnlness,  wantonness,  or  gross  negl^;ence 
on  the  part  of  defendant  or  its  employees  must  be 
alleged" 

1410]  (4)  Acts  of  Employees,  Fellow  Passen- 
gacB,  and  Other  Third  Persona.  An  allegation  of 
n^ligenee  of  an  employee  is  sufficient  to  chaige  the 
carrier  with  negligence,  and  it  is  not  necessary 


specifically  to  oha^  that  the  acta  of  the  employee 
were  witUn  the  scope  of  his  employment,  if  that 
fact  appears  in  a  general  way  fnnn  the  aJl^tion 
that  the  vmpltnyw  was  acting  for  the  carrier  in  the 
matter  of  which  ne^ligenoe  is  all^^;^  nor  is  it 
necessary  to  all^  the  names  of  the  employees 
whose  negligence  caused  the  injury."  Thus  where 
the  injury  is  caused  by  the  operation  of  a  train  or 
car,  it  is  usually  sufficient  to  allege,  in  general 
terms,  that  the  injnry  complained  of  was  occasioned 
by  the  negligence  of  the  servants  or  agents  of 
the  carrier  in  ehai^  of  the  train  or  car.*"  But 


32.  Bryce  v.  Southern  R.  Co.,  129 
P«d.  966;  Southern  Pac.  Co.  v.  Hogan. 
13  AHz.  84.  108  P  240.  29  LRANS 
813;  HoBkins  v.  Northern  Pac.  R.  Co.. 
39  Mont.  394,  102  P  988-  Chicago, 
etc..  R.  Co.  v:  Tounff,  S8  Nebr.  678,  79 
NW  558. 

FrMHunptlon  of  iMgagmM  from 
dsmUment  or  wreck  see  Infra  I  1431. 

33.  Central  of  Georgia  R.  Co.  v. 
Mathls.  (Ala.)  71  S  674;  Knight  v. 
Tomblffbee  Valley  R.  Co..  190  Ala. 
140.  67  S  238;  Birmingham  R..  etc., 
Co.  V.  aelhorst.  165  Ala.  476,  61  S 
568;  Birmingham  R.,  etc.,  Co.  v.  Par- 
ker, 161  Ala.  248.  50  S  65;  St.  Louis, 
etc.,  R.  Co.  V.  Pearce.  169  Ala.  141, 
49  a  247;  Selma  St.,  etc.,  R.  Co.  v. 
Campbell,  168  Ala.  438.  48  S  378; 
Birmingham  R.,  etc..  Co.  V.  Lee.  153 
Ala.  79,  46  S  292:  Birmingham  R.. 
etc..  Co.  V.  Wise.  149  Ala.  492.  42  S 
881;  Birmingham  R.,  etc.,  Co.  v. 
Glover,  142  Ala.  492,  38  S  836;  Union 
Tract  Co.  v.  Lowe,  31  Ind.  A.  336.  67 
NE  11)21:  Crosby  v.  Seaboard  Air 
Line  R.  6o.,  81  8.  C.  24,  61  SE  1064. 

[a]  AUaffatloiia  IwUl  lnwUolent. 
— (1)  A  complaint  which  allegee  that 
plaintiff,  while  under  the  influence 
of  liquor,  boarded  an  open  car,  that 
the  road  was  new  and  rough,  that 
running  the  train  at  a  fast  rate  of 
speed  would  cause  It  to  Jolt  and  to 
endanger  those  on  the  open  car,  and 
that  these  facts  were  well  known  to 
the  engineer,  but,  with  full  knowl- 
edge of  them,  he  willfully  and  wan- 
tonly ran  the  engine  at  the  high  rate 
of  speed,  etc.,  states  a  cause  of  ac- 
tion for  negligence  only,  and  not  for 
willful  or  wanton  injury,  because  it 
falls  to  show  that  at  the  time  of  the 
injury  the  engineer  was  conscious 
that  his  act  would  probably  result 
in  injury,  the  expression  "with  full 
knowledge  of  said  fact"  only  show- 
ing that  he  knew  the  elements  of 
the  dangerous  situation.  Alabama 
Cent.  R.  Co.  v.  Humphries,  169  Ala. 
369.  53  S  lOlS.  (2)  A  complaint 
which  charged  that  defendant's  street 
car  conductor  negligently  started 
the  car  without  allowing  plaintiff  to 
alight  where  he  desired  to.  and  that 
the  Injury  was  due  to  "the  willful- 
ness, or  wantonness,  or  the  gross 
carelessnes.s  or  sross  negligence" 
of  the  conductor,  aid  not  sufficiently 
charge  that  the  Injury  was  wantonly 
or  intentionally  Inflicted.  Birming- 
ham R..  etc..  Co.  V.  Williams.  10  Ala. 
A.  284.  64  S  642.  (3)  A  count  alleg- 
ing that  a  passenger  was  injured  by 
the  willful  and  wanton  acts  of  de- 
fendant in  the  operation  of  a  train 
without  a  headlight  at  nisht  is  de- 
murrable. Knight  V.  Tomblgbee 
Valley  R.  Co.,  190  Ala.  140.  67  S  238. 

[h]  By  sudden  movement  of  oar. 
— (1)  A  count  alleging  wanton  in- 
jury to  a  passenger  by  the  sudden 
movement  of  a  street  oar  should 
aver  that  the  persons  who  caused 
the  car  to  move,  as  alleged,  were  the 
employees  of  defendant;  that  they 
were  conscious  of  the  danger  and 
wantonly  inflicted  the  injury.  Bir- 
mingham R..  etc.,  Co.  V.  Barrett.  4 
Ala.  A.  347.  58  S  760.  (2)  A  com- 
plaint. In  an  action  for  injuries  to  a 

fiassenger.  incurred  while  attempt- 
ng  to  board  a  street  car,  which  al- 
leges that  the  injuries  complained  of 
were  proximately  cau.'^pd  by  the  wan- 
tonness of  the  conductor  in  charge 


of  the  car  while  acting  within  the 
scope  of  his  employment,  in  ttiat  he. 
knowing  that  the  passenger  was  in 
the  act  of  boarding  the  car.  and 
knowing  that  to  cause  the  car  to 
start  forward  would  likely  injure 
the  passenger,  wantonly  caused  the 
car  to  start  forward  and  wantonly 
inflicted  the  injuries  complained  of, 
sufficiently  charges  wantonness.  Bir- 
mingham R.,  etc..  Co.  V.  Selhorst,  165 
Ala.  475.  SI  S  568. 

[cj  Ibtentlon,^ — A  complaint  for 
willful  injuries  to  a  passenger,  due 
to  a  collision,  which  fails  to  charge 
that  defendant  intended  willfully 
and  purposely  to  Inflict  the  injuries 
complained  of.  Is  Insufficient  to  show 
a  cause  of  action  for  willful  injuries. 
Southern  R.  Co.  v.  McNeeley,  44  Ind. 
A.  126,  88  NE  710.  714. 

rd]  Alighting  from  moving  train. 
— A  complaint,  in  an  action  for  in- 
juries to  a  passenger,  incurred  while 
alighting  from  a  train,  which  alleges 
that  plaintiff,  urged  by  the  "willful," 
"unlawful,"  and  "reckless"  in.'unc- 
tlons  of  the  conductor,  and  in  obedi- 
ence to  bis  directions,  proceeded  to 
alight  from  the  train  while  in  mo- 
tion, and  in  so  doing  was  injured, 
does  not  charge  negligence,  but 
charges  willfulness,  the  word  "un- 
lawful" assigning  no  specific  legal 
character  to  the  acts  alleged,  and  the 
word  "reckless"  being  equivalent  to 
"willful."  Crosby  v.  Seaboard  Air 
Line  R.  Co.,  81  S.  C.  24.  61  SE  1064. 

AUegiiig  sots  of  employees  see 
Infra  |  1410. 

Pleading  wUlfnl  or  wuitoii  nefli- 
genoo  tn  gwural  see  Negligence  [29 
Cyo  674], 

84.  Ala.— Kansas  City,  etc,  R.  Co. 
V.  Matthews,  142  Ala.  298.  89  S  207; 
Armstrong  v.  Montgomery  St.  R.  Co., 
128  Ala.  283.  26  S  349. 

Ind. — Louisville,  etc.,  R.  Co.  v. 
Kendall.  138  Ind.  318.  36  NE  41S; 
Louisville,  etc.,  R.  Co.  v.  Wood,  lis 
Ind.  644.  14  NE  672.  16  NE  197; 
Kvansvllle,  etc..  Steam  Packet  Co.  v. 
Wllman,  63  Ind.  370;  Columbus,  etc.. 
R.  Co.  v.  Powell.  40  Ind.  87;  Indian- 
apolis, etc..  R.  Co.  V.  Barnes,  35  Ind. 
A.  485,  74  NE  683:  Pittsburgh,  etc.. 
R.  Co.  V.  Gray.  28  Ind.  A.  588.  64  NE 
39. 

Md. — Philadelphia,  etc.  R.  Co.  v. 
Green,  110  Md.  32.  71  A  986. 

Mo. — Moeller  v.  St.  Louis  United 
R.  Co.,  133  Mo.  A.  68.  112  SW  714; 
Wilburn  v.  St.  Louis,  etc.,  R.  Co.,  36 
Mo.  A.  203. 

Tex. — St.  Louis  Southwestern  R. 
Co.  V.  Kennedy.  (Civ.  A.)  96  SW  653. 

Ont. — Farewell  v.  Grand  Trunk  R. 
Co.,  16  U.  C.  C.  P.  427:  Torpy  v. 
Grand  Trunk  R.  Co..  20  U.  C.  Q.  B. 
446. 

[a]  Thus,  where  the  relation  of 
passenger  and  carrier  Is  averred,  it 
Is  not  essential  that  the  negligence 
imputed  to  defendant's  emplpyecs 
should  be  alleged  to  have  been  the 
result  of  acta  within  the  scope  of 
their  duties.  Birmingham  R.,  etc.. 
Co.  v.  Harden,  156  Ala.  244.  47  S  327; 
Austin  V.  St.  Louis,  etc.,  R.  Co..  149 
Mo.  A.  397.  130  SW  385. 

[b]  Aiaanlt  In  waiting  room  by 
employee^- A  count,  showing  that 
plalntifT,  while  in  defendant's  wait- 
ing room,  was  a.'«aaulted  by  an  em- 
plovee  of  defendant  in  charge  of  the 
watting  room,  shows  that  the  wrong 


was  done  by  the  carrier's  employee 
acting  within  the  scope  of  hl«  auUes. 
Philadelphia,  etc..  R.  Co.  v.  Green. 
110  Md.  32.  71  A  986. 

ic]  Pniiiiif  BMBnurw  from  trala. 
'acts  which  show  that  a  conductor 
pulled  a  passenger  from  &  train  In- 
stead of  affording  her  an  opportun- 
ity to  alight  show  that  the  conductor 
was  acting  within  the  scope  of  his 
employment  Louisville,  etc.,  R.  Co. 
v.  Wood,  118  Ind.  544,  14  NE  B7Z,  IS 
NE  197. 

38.  Birmingham  R.,  etc.,  Co.  v. 
Goldstein,  181  Ala.  517,  61  S  281; 
Kansas  City,  etc.,  R.  Co.  v.  Matthews. 
142  Ala.  298,  39  S  207;  Armstrong  V. 
Montgomery  St.  R.  Co.,  123  Ala.  238, 
26  8  349:  Washlngfon,  etc.,  R.  Co.  v. 
Hlckey,  6  App.  (S.  C.)  436  [aff  166 
U.  S.  521,  17  set  661.  41  L.  ed.  1101]; 
Riley  v.  WrlghtsvlUe.  etc.,  R.  Co.. 
133  Ga.  413,  66  SE  890.  24  LRANS 
879.  18  AnnCas  208;  Louisville,  etc., 
R.  Co.  V.  Crunk,  119  Ind.  642,  21  NE 
31.  12  AmSR  443. 

[a]  7a«ta  veonllaxly  la  dcfmO- 
ant'a  kuowledflre^ln  an  action  to 
recover  for  damages  caused  by  the 
negligence  of  defendant  in  suddenly 
accelerating  the  speed  of  the  train 
while  plaintiff  was  alighting  there- 
from, a  motion  to  require  plaintiff  to 
state  what  agent  or  employee 
caused  the  acceleration  was  denied, 
such  facts  being  peculiarly  within 
the  knowledge  of  defendant.  liouis- 
vine,  etc.,  R.  Co.  v.  Crunk,  119  Ind. 
642.  21  NB  81,  12  AmSR  448. 

[bl  Jf>lBt  negUffMioe^d)  Where 
an  injury  Is  alleced  to  have  been 
caused  by  the  negligence  of  the  em- 
ployees of  two  railroadfl.  It  is  not 
necessary  to  allege  the  particular 
company  by  which  the  employee 
whose  negligence  contributed  to  the 
Injury  was  employed.  Washington, 
etc.,  R.  Co.  V.  Hlckey,  6  App.  (D.  C) 
436  [.iff  166  U.  S.  521,  17  SGt  661,  41 
L.  ed,  1101].  But  see  Riley  v. 
WrlghtsvlUe.  etc.,  R,  Co.,  138  Ga.  418, 
66  SB  890,  24  LRANS  379,  18  Ann 
Cas  208  (holding  that.  In  an  action 
against  two  railroads  for  compelling 
plaintiff  to  leave  a  waiting  room,  a 
description  of  the  employee  who 
forced  her  to  leave  as  the  em- 
ployee in  charge  of  said  waiting 
room"  was  subject  to  special  de- 
murrer for  not  alleging  whether  he 
was  the  employee  of  one  railroad  or 
the  other,  or  of  both).  (2)  A  peti- 
tion against  two  railroad  companies 
for  Injuries  from  a  collision  Is  not 
demurrable,  where  It  shows  that  the 
accident  was  due  to  the  combined  or 
concurrent  negligence  of  both  de- 
fendants. Atlantic  Coast  Line  R.  Co. 
v.  Adeeb.  15  Ga.  A.  842.  84  SE  316. 

36,  Ala. — Birmingham  R..  etc.,  Co. 
v.  Yates.  169  AIsl  381,  53  S  915;  Bir- 
mingham R..  etc.,  Co.  V.  King,  149 
Ala.  604.  42  S  612. 

Ga. — Georgia  R..  etc.,  Co.  V.  Reeves, 
123  Ga.  697-.  51  SE  610. 

III. — Powers  V.  Chicago  City  R. 
Co..  185  111.  A.  158. 

■Ind. — Indianapolis  St  R.  Co.  v. 
Schmidt.  163  Ind-  360,  71  NE  201; 
Public  Utilities  Co.  v.  Cosby.  (A) 
110  NE  576;  Pittsburg,  etc.,  R.  Co. 
V.  Richardson,  40  Ind.  A  603,  82  NE 
536;  Indianapolis  Tract.,  etc..  Co,  v. 
Formes,  40  Ind.  A.  202,  80  NE  872; 
Pittsburgh,  etc..  R.  Co.  v.  Gray.  (A.) 
59  NF,  1000, 
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where  the  n^ligent  act  ia  apparently  not  one  within 
the  scope  of  the  employee's  empl<^ment,  it  most  be 
alle^d  tiiat  he  acted  within  the  scope  of  his  em- 
ployment.*' In  actions  for  injuries  received  by  a 
passenger  by  reason  of  assaults,  or  other  wron^ul 
acts  on  the  part  of  an  employee  or  fellow  passenger, 
which  the  employees  of  the  carrier  should  have  pre- 
vented, the  all^ation  may  properly  be  of  negligence 
and  miscondnet  on  the  part  of  the  carrier  with 
respect  thereto;^  and  in  case  of  an  assault  by  a 
person  other  than  an  employee,  it  should  be  alleged 
that  the  carrier  knew,  or  from  the  attendant  cir- 
cumstances should  have  known,  of  the  threatened 
injury  in  time  to  prevent  it."" 


Willful  or  wanton  acts.  Under  the  doctrine  that 
a  carrier  is  liable  for  the  willful  acts  or  torts  of  its 
agents  committed  within  the  general  scope  of  their 
employment  as  well  as  for  acts  of  negligence,  in  a 
complaint  which  shows  that  plaintiff  was  a  pas- 
senger on  a  train  it  is  sufficient  to  cha^e  such  willful 
acts  or  torts  by  averring  generally  that  they  were 
committed  by  the  employees  of  defendant  within 
the  scope  of  their  employment,  or  line  of  their 
duty;"  and  it  has  been  held  that  it  is  not  necessary 
to  allege  the  authority  of  the  employee,  or  that  he 
was  acting  within  the  scope  of  his  employment.^^ 
But  in  some  jurisdictions,  in  order  that  punitive 
damages  may  be  recovered  for  such  acts,  it. must  be 


N,  J. — Breeae  v.  Trenton  Horse  R. 
Co..  52  N.  J.  L.  250.  19  A  204. 

Tex. — Texas,  etc.,  R.  Co.  v.  Boyd, 
<Clv.  A.)  141  SW  1076;  International, 
etc..  R.  Co.  V.  Heasler,  (Civ.  A.)  95 
SW  40;  Gulf,  etc.,  R.  Co.  v.  Brown, 
16  Tex.  Civ.  A.  98,  40  SW  608. 

Ont. — Torpy  v.  Grand  Trunk  R. 
Co..  20  U.  C.  Q.  B.  446. 

37.  Alabama  Great  Western  R. 
Co.  v.  Pouncey,  7  Ala.  A.  B48,  61  S 
601;  Whlttinston  v.  Philadelphia, 
etc.,  R.  Co.,  (Del.)  92  A  812;  Savan- 
nah, etc..  R.  Co.  y.  Wall,  96  Ga.  328, 
23  SE  197;  Smith  v.  Louisville,  etc., 
R.  Co.,  124  Ind.  394.  24  NE  75S. 

[a]  Scop*  of  timplojiiitnt  not 
pruua  fMle  appiimit. — <1}  In  an  ac- 
tion for  damages  for  an  alleged  as- 
sault by  an  employee  of  the  railroad 
company,  incurred  while  plaintiff  was 
riding  on  a  freight  train,  the  duties 
of  BUch  employees  being  prima  facie 
connected  with  the  transportation  of 
freight  only,  the  duties  of  the  assail- 
ant on  the  particular  train  on  which 
plaintiff  was  riding  must  be  alleged. 
Smith  v.  Louisville,  etc.,  R.  Co.,  124 
Ind.  394,  24  NE  753.  (2)  In  an 
action  for  Injuries  to  a  passenger 
from  failure  to  heat  a  car  properly, 
an  allegation  that  the  attention  of 
the  agent  of  the  carrier  was  called 
to  the  condition  of  the  car,  and  re- 
quests made  to  have  it  heated,  is* 
open  to  special  demurrer  on  the 
ground  that  It  falls  to  show  what 
agent  of  the  company  was  referred 
to,  and  whether  he  was  connected 
with  the  operation  of  the  train.  At- 
lantic Coast  Line  R.  Co.  v.  Powell, 
127  Ga.  805.  66  SB  1006.  9  LRANS 
769,  9  AnnCas  653.  (3)  An  aver- 
ment. In  a  complaint  against  a  street 
railroad  company  for  injuries  to  a 
passenger,  that  defendant  through 
and  by  Its  employees  in  charge  of  the 
car  negligently  ran  the  car,  etc., 
sufficiently  alleged  that  the  employee 
In  charge  of  the  car  was  acting  In 
the  scope  of  his  employment.  In- 
dianapolis St.  R.  Co.  V.  Schmidt.  163 
Ind.  860.  71  NE  201. 

[b]  Directing  and  assisting  pas- 
saaffar. — Where  a  complaint  in  an  ac- 
tion against  a  railroad  for  Injuries 
alleged  that  defendant's  brakemao 
advised,  directed,  -and  assisted  plain- 
tiff to  alight  from  a  moving  train, 
whereby  plaintiff  sustained  injuries, 
the  complaint  was  not  InsufRclent.  on 
the  ffround  that  It  did  not  show  that 
the  Drakeman  was  acting  within  the 
scope  of  his  employment,  there  being 
an  allegation  that  it  was  a  duty  of 
the  brakeman  to  look  after  the  safe 
debarkation  of  passengers.  Pitts- 
burgh, etc.,  R.  Co.  V.  Gray,  (Ind.  A.) 
59  NE  1000. 

38.  Ala. — Birmingham  R..  etc..  Co. 
V.  Moore,  148  Ala.  116,  42  3  1024; 
Lampkln  v.  Ijoulsville,  etc..  R.  Co.. 
106  Ala.  28T.  17  S  448. 

Ga.— Holly  v.  Atlanta  St.  R.  Co.,  61 
Ga.  216.  34  AmR  97;  Peeples  v, 
Brunswick,  etc..  R.  Co..  60  Ga.  281. 

111. — Chicago  Terminal  Transfer  R. 
Co.  v.  Young.  118  111.  A.  226. 

Ind. — Smith  v.  Louisville,  etc.,  R. 
Co..  124  Ind.  394.  24  NE  753. 

Tenn. — KnoxvUle  Tract.  Co.  v. 
Lane,  103  Tenn.  376,  53  SW  657,  46 
LRA  649. 

Tex. — International,  etc..  R.  Co.  v. 


Williams,  20  Tex.  Civ.  A.  687,  60  SW 
732 

Wis.— Uace  t.  Reed,  t»  Wis.  440. 

62  NW  186. 

[ai    joatUnr  by  fellow  pawenffer. 

— Where  a  passenger,  by  reason  of 
the  overcrowding  of  the  cars,  was 
obliged  to  stand  on  the  platform 
from  which  he  was  pushed  bv  the 
Jostling  of  other  passengers,  his  pe- 
tition to  recover  for  the  Injuries  need 
not  allege  the  acts  of  the  other  pas- 
sengers to  render  evidence  thereof 
admissible.  International,  etc.,  R. 
Co.  V.  Williams,  20  Tex.  Civ.  A.  587, 

50  SW  732. 

[b]  Slsoxderly  oondact  of  fellow 
pmaaongnn. — A  complaint,  alleging 
that  a  passenger  was  Injured  through 
a  negligent  failure  to  preserve  order 
among  fellow  passengers  who  were 
permitted  to  engage  in  disorderly 
conduct.  Is  good  as  against  a  gen- 
eral demurrer.  Seaboard  Air  Line  R. 
Co.  V.  Moblcy,  (Ala.)  69  S  614. 

39.  Southern  R.  Co.  V.  Haynes, 
186  Ala.  60.  65  S  339;  Southern  R.  Co. 
V.  Hanby,  183  Ala.  255,  62  S  871; 
Culberson  v.  Empire  Coal  Co.,  156 
Ala.  416,  47  S"237:  Pittsburg,  etc.,  R. 
Co.  V.  Richardson,  40  Ind.  A.  603,  82 
NE  636. 

Ca]    BhootlBff  br  fellow  passenger. 

— In  an  action  for  Injuries  to  plain- 
tiff, a  passenger,  through  being  shot 
by  a  fellow  passenger,  an  allegation 
that  defendant's  brakeman  "per- 
mitted" the  shooting  embraced  the 
element  of  knowledge  of  the  danger 
threatened  or  of  the  facts  from  which 
It  might  have  been  anticipated,  the 
verb  "permitted"  Importing  knowl- 
edge of  th"e  actpermitted.  Pittsburg, 
etc.,  R.  Co.  V.  Richardson,  40  Ind,  A. 
603.  S2  NE  636  (holding  al»o  that  a 
complaint  alleging  that  defendant's 
brakeman  was  tn  charge  of  the  car 
In  which  plaintiff  was  riding  at  the 
time  of  the  assault,  and  that  he 
could  have  prevented  the  assault,  but 
negligently  permitted  It,  was  not 
open  to  the  objection  that  there  was 
no  averment  that  the  brakeman  was 
at  the  time  acting  within  the  scope 
of  his  employment,  the  duty  to  pro- 
tect passengers  from  the  assaults  of 
other  passengers  being  among  the 
recognized  duties  of  brakemen). 

[b]  nuni  seartiu— The  complaint 
In  an  action  against  a  carrier  for 
damages  to  a  passenger  by  an  Illegal 
search  inuBt  state  facts  sufhclent  to 
show  that  the  carrier's  employees 
should  have  intervened  to  protect  the 
passenger,  to  wit,  a  knowledge  of 
the  intended  wrong,  or  reasonable 
grounds  to  anticipate  It.  in  time  to 
interfere  with  iti  execution.  Nash- 
ville,  etc.,  R.  Co.  v.  Crosby,  188  Ala. 
237.  62  3  889. 

40.  Newberry  v.  Atkinson.  184 
Ala.  567,  64  S  46;  Western  R.  Co.  v. 
Foshee.  183  Ala.  182,  62  S  500;  Bir- 
mingham R..  etc.,  Co,  v.  Fisher.  173 
Ala.  625,  55  S  996;  Birmingham  R.. 
etc..  Co.  V.  Chastaln.  158  Ala.  421.  48 
S  85;  Birmingham  R..  etc.,  Co.  v. 
Taylor,  6  Ala.  A,  661.  60  S  979;  Bir- 
mingham R..  etc..  Co.  V.  Barrett.  4 
Ala.  A.  347,  58  S  760;  Wabash  R. 
Co.  V.  Savage.  110  Ind.  156,  9  NE  85; 
Pittsburgh,  etc.,  R.  Co,  v.  Theobald, 

51  Ind,  246:  Terre  Haute,  etc,  R.  Co. 
V,  Fitzgerald,  47  Ind.  79;  EvansvUle, 


etc.,  R,  Co.  V.  Baum.  26  Ind.  70; 
Southern  R.  Co.  v.  Crone,  61  Ind.  A. 
300,  99  NE  762;  Texas,  etc.,  R.  Co.  v. 
Casey.  68  Tex.  112;  Farewell  v. 
Grand  Trunk  R.  Co..  IE  U.  C.  C.  P. 
427. 

[a]  Where  semutt  Is  deslffnated. 

— (I)  An  allegation  that  a  brakeman 
or  flagman  who  was  an  employee  of 
defendant  cursed  and  abused  plain- 
tiff, and  that  when  plaintiff  was  leav- 
ing the  train  at  his  destination  such 
employee  assaulted  and  beat  him, 
BUfflciently  charges  that  the  acts 
were  committed  by  a  brakeman  In 
the  employment  of  defendant  and 
while  In  the  discharge  of  his  duties 
as  such  employee.  Lampkin  v.  Louls^ 
ville.  etc.,  R.  Co..  106  Ala.  287.  17  S 
448.  (2)  In  an  action  for  a  wanton 
expulsion  by  a  conductor,  a  petition 
is  not  fatally  defective  which  fails 
to  allege  that  the  conductor  was  an 
agent  or  servant  of  the  company. 
Texas,  etc.,  R.  Co.  v.  Casey,  62  Tex. 
112. 

[b]  Heme  of  afent  or  servant 
need  not  he  allied. — ^Where  the  com- 
plaint alleges  that  the  injury  was 
wantonly  or  willfully  inflicted  by  the 
agents  or  employees  of  defendant 
while  acting  within  the  scope  of 
their  authority.  It  is  not  necessary 
to  name  the  agent  or  employee  whose 
negligence  caused  the  Injury,  as  this 
Is  a  matter  best  known  to  defendant, 
and  the  passenger  Is  not  presumed 
to  have  knowledge  on  that  point. 
Birmingham,  etc..  R.  Co.  v.  Gold- 
stein. <Ala.>  61  S  281  (where  the  court 
said:  "It  Is,  however,  alleged  In 
terms  that  the  Injury  was  wantonly 
or  willfully  Inflicted  by  the  agents 
and  servants  of  the  defendant,  who 
were  in  charge  or  control  of  the  car 
In  which  plaintiff  was  being  carried 
as  a  passenger,  and  white  acting 
within  the  line  and  scope  of  their 
authority;  and  this  is  sufficient  In  an 
action  by  a  passenger,  who  is  not 
presumed  to  know  the  names  of 
these  agents  or  servants.  It  does  not 
seem  to  us  that  there  is  any  oppor- 
tunity or  occasion  for  this  allegation 
to  deceive  or  mislead,  or  to  lure  the 
court  or  the  defendant  into  any  doubt 
as  to  the  party  or  parties  who  com- 
mitted the  particular  wrong  com- 
plained of.  It  la  true  that  their 
names  are  not  given,  and  It  is  not 
certain  whether  It  was  the  motorman 
or  the  conductor  who  wantonly  or 
willfully  caused  the  collision  and  the 
injury  complained  of;  but  this  ia 
matter  best  known  to  the  defendant 
and  is  knowledge  which  the  pas- 
senger Is  not  presumed  to  have,  and 
for  this  reason  we  think  the  count 
was  not  subject  to  the  demurrer  In- 
terposed, nor  to  the  objection  In* 
slsted  npon  In  argument"). 

41.  Birmingham  R.,  etc.,  Co.  v. 
Mason.  137  Ala,  342.  84  S  207.  See 
also  cases  supra  note  40.  But  see 
Philadelphia,  etc.,  R.  Co.  v.  Green, 
110  Md.  32,  71  A  986  (holding  that 
the  count  of  a  declaration  seeking  to 
make  defendant  carrier  liable  from 
the  mere  fact  that  plaintiff,  while  a 
passenger  of  defendant,  was  as- 
saulted, arrested,  and  Imprisoned 
"by  an  officer  or  agent  of  said  de- 
fendant and  in  its  employ"  Is  Insuffi- 
cient in  not  showing  tluU  the  em- 
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alleged  that  such  acts  were  either  participated  in, 
authorized,  or  ratified  by  defendant.*' 

1411]  (5)  Place  and  Time.  The  complaint, 
declaration,  or  petition  should  state  as  definitely  as 
possible  the  place  where,^^  and  the  time  when,^^  the 
injar^r  occurred,  although  it  has  been  held  that  it 
is  not  necessary  to  specify  the  time  of  the  injury.*'' 
But  it  is  not  necessary  to  all^  specifically  that  the 
place  at  which  the  injury  occurred  was  between  the 
points  of  plaintiff's  departure  and  destination.*^ 

[$  1412]  (6)  Fassei^eTS  Boarding  or  Alighting 
from  Oars.  Tliat  train  or  car  was  at  proper  place. 
In  an  action  for  injuries  received  while  attempting 


to  board  or  alight  from  a  train  or  ear,  it  should 
be  alleged  that  the  train  or  oar  was  at  a  station 
provided  for  passengers,  or  at  a  place  where  it  was 
usual  or  customary  to  receive  or  discharge  pas- 
sengers,*' or  that  plaintiff  was  invited  or  knowingly 
permitted,  by  an  authorized  employee  of  the  com- 
pany, to  make  the  attempt  at  the  place  where  it  was 
made.*^ 

At  unsafe  place.  A  complaint  for  injuries  re- 
ceived while  alighting  at  an  unsafe  place  should 
allege  the  facts  whioh  show  defendant's  duty  to 
provide  a  safe  place  and  means  for  alighting,  and 
its  failure  so  to  do,  and  the  resultii^  injury,** 


ployee  was  aetinr  within  the  scope 
of  bis  duties). 

4a.  Norfolk,  etc..  Tract.  Co.  v. 
Miller,  174  Fed.  607,  98  CCA  4S3. 
See  also  supra  B  1I9S. 

43.  Blrmlnffluim  R.,  etc.,  Co.  v. 
Moore,  148  AUl  115,  42  S  1024;  St. 
Louis,  etc.,  R.  Co.  v.  Wright.  lOB 
Ark.  26»,  160  SW  706:  Macon,  etc., 
R.  Co.  T.  Moore,  125  Oa.  810.  54  SB 
700;  Mlsslmer  v.  Philadelphia,  etc., 
R.  Co.,  17  Phlla.  <Pa.>  172. 

44.  St.  Louts,  etc,  R.  Co.  v. 
WrfRht.  105  Ark.  269,  150  SW  706. 

"The  complaint  should  state  with 
as  much  deflnitenesB  and  certainty 
as  possible  the  time  and  kind  of  train 
and  the  particular  point  where  the 
Injury  occurred.  Thfa  should  be  done 
In  order  that  the  railroad  company 
might  be  enabled  to  prepare  for  Its 
defense  and  avoid  the  necessity  of 
subpoenaing  an  unnecesaary  number 
of  witnesses,  and  therefore  possibly 
decrease  the  efflciency  of  the  service 
of  its  trains,  and  also  to  avoid  un- 
necessary  expense."  St.  Louis,  etc, 
R.  Co.  v.  Wright,  106  Ark.  269,  272, 
150  SW  706. 

45.  Wabash  R.  Co.  v.  Savage,  110 
tnd.  166,  9  NE  86. 

46.  International,  etc,  R.  Co.  v. 
Underwood.  67  Tex.  689,  4  SW  216. 

47.  Birmingham  R..  etc.,  Co.  v. 
Handy.  (Ala.)  39  S  917;  North  Bir- 
mingham R.  Co.  V.  Llddlcoat,  99  Ala. 
B4B,  13  S  18;  Charleston,  etc.,  R.  Co. 
V.  Boyd.  6  Ga.  A.  137.  62  SE  714; 
Louisville,  etc.,  Tract.  Co.  v.  Korbe. 
175  Ind.  460,  93  NE  5,  94  NE  768 
[rev  (A.)  90  NE  483];  Winona,  etc, 
R.  Co.  v.  Rousseau,  48  Ind.  A.  248, 
93  NB  34,  1028:  Terre  Haute  Tract., 
etc.,  Co.  V.  Payne.  45  Ind.  A,  132,  89 
NE  413:  Indianapolis,  etc..  Rapid 
Transit  Co.  v.  Walsh,  45  Ind.  A.  42, 
90  NE  138;  Peterson  v.  Metropolitan 
St.  R.  Co..  211  Mo.  498.  Ill  SW  37. 

[a]  At  car's  destlnfttion.^ — ^Allega- 
tions, in  an  action  for  injuries  to  an 
Interurban  passeneer  thrown  to  the 
floor  by  a  jerk  of  the  car  while  pass- 
ing to  the  door  to  alight,  that  de- 
fendant ran  its  cars  from  a  city 
named  to  S  street  in  another  city, 
and  that  plaintiff  paid  her  fare  be- 
tween such  points,  mB;y  fairly  be  con- 
strued as  charging  that  the  car  had 
arrived  at  its  destination  when  plain- 
tiff attempted  to  alight.  Terre  Haute 
Tract,  etc,  Co.  v.  Payne.  45  Ind.  A. 
132.  89  NB  418. 

[b]  Distance  from  stntton. — In  an 
action  for  injuries  to  a  passenger 
when  alighting  from  a  train,  the  pe- 
tition is  subject  to  special  demurrer 
where  It  fails  to  aver  how  far  the 
train  was  from  the  station  when 
plaintiff  went  out  on  the  platform  to 
alight  and  was  thrown  to  the  ground. 
Charleston,  etc.,  R.  Co.  v.  Boyd,  5 
Ga.  A.  137.  62  SE  714. 

[c]  TTsnal  stopping  place, — ^A  com- 
plaint in  an  action  for  Injuries  to  a 
street  car  passenger  while  alighting, 
caused  by  the  sudden  starting  of  the 
car,  which  alleges  that  a  signal  to 
stop  was  given,  that  the  motorman 
slowed  down  and  almost  stopped  the 
car,  that  plaintiff,  believing  that  the 
car  was  going  to  stop  to  discharge 
passengers,  started  to  get  off.  and 
that  the  motorman  negligently  started 
the  ear  with  a  jerk,  throwing  plain- 
tiff from  the  car,  sufflciently  alleges 


that  the  place  was  a  usual  stopping 
place.    Winona,  etc.,  R.  Co.  v.  Rous- 
seau, 48  Ind.  A.  248,  93  NE  34.  1028. 
[dj    "At  or  near"  stepping  place. — 

A  complaint  for  Injuries  to  an  inter- 
urban passenger  thrown  to  the  floor 
by  a  jerk  of  the  car  while  passing  to 
the  door  to  alight,  alleging  that, 
when  the  car  came  to  and  near  plain- 
tiffs point  of  destination,  the  same 
was  stopped,  and  passengers  began 
to  alight.  Is  not  open  to  the  objection 
that  It  merely  charges  that  the  car 
stopped  "at  or  near"  the  point  at 
which  plaintiff  desired  to  alight,  and 
not  that  it  had  reached  the  stopping 
place.  Terre  Haute  Tract.,  etc.,  Co. 
v.  Payne,  45  Ind.  A.  132.  89  NE  413. 

48.  florth  Birmingham  R.  Co.  v. 
Llddlcoat,  99  Ala.  645,  13  S  18;  Louis- 
ville, etc.,  R,  Co.  V.  Wood,  113  Ind. 
544.  14  NB  672.  16  NE  197;  Town- 
send  V.  NashvUle.  etc.,  R.  Co.,  106 
Tenn.  162.  61  SW  56. 

ra^  Invitation  to  oiiffht, — The 
halting  of  a  train  at  a  station  to 
which  defendant  undertook  to  carry 
plaintiff  Is  an  Implied  invitation  to 

Plaintiff  to  alight,  and  in  an  action 
or  injuries  sustained  by  reason  of 
the  fact  that  the  conductor  pushed 
plaintiff  from  the  step  of  a  moving 
train,  plaintiff  not  having  had  sufH- 
cient  time  to  alight,  there  need  be  no 
averment  that  ptalntlff  was  invited 
or  directed  to  alight,  even  though  it 
Is  conceded  that  the  complaint  pro- 
ceeds on  the  theory  that  the  lia- 
bility was  for  a  negligent  and  not 
for  a  willful  tort.  Louisville,  etc., 
R  Co.  V.  Wood,  113  Ind.  644,  14  NB 
572,  16  NE  197. 

[h]  Stopping  of  train. — If  plain- 
tiff's cause  of  action  rents  on  an  In- 
vitation to  alight  implied  from  the 
stoppage  of  the  train,  he  must  spe- 
clflcally  aver  In  his  declaration  that 
the  train  had  stopped,  as  a  matter  of 
fact.  Townsend  v.  Nashville,  etc.  R, 
Co..  106  Tenn.  162.  61  SW  56. 

49.  Ala. — Montgomery  St.  R.  Co. 
v.  Mason,  133  Ala.  508,  32  S  261. 

Ga. — Waldrup  v.  Central  of  Georgia 
R.  Co..  127  Ga.  369.  56  SB  439. 

111. — Slocum  V.  Peoria  R.  Co.,  179 
111.  A.  817. 

Ind. — Indihna  Union  Tract-  Co.  v. 
Jacobs.  167  Ind.  86.  78  NE  325;  In- 
dianapolis Tract.,  etc..  Co.  v.  Pressell. 
39  Ind.  A.  472.  77  NB  367. 

Ky. — Murnahan  v.  Cincinnati,  etc., 
St.  R.  Co..  86  SW  688.  27  KyL  737. 

Mo. — Flllingham  v.  St.  Louis  Tran- 
sit Co..  102  Mo.  A.  573.  77  SW  814. 

N.  J. — Mettler  v.  Delaware,  etc..  R 
Co.,  77  N.  J.  L.  97.  71  A  111. 

N.  T. — Page  V.  United  Tract,  Co., 
161  App.  Div.  S83.  146  NTS  630;  Cat- 
terson  v.  Brooklyn  Heights  R.  Co.. 
132  App.  Dtv.  899,  116  NTS  760. 

s.  c. — Madden  v.  Port  Royal,  etc., 
R.  Co..  36  S.  C.  381,  14  SET  713,  28 
AmSR  865. 

Ten. — International,  etc.,  R.  Co.  v. 
Clark,  (Civ.  A.)  71  SW  587  [rev  on 
other  grounds  96  Tex.  349.  72  SW 
6841;  Missouri,  etc,  R.  Co.  v.  Over- 
field,  19  Tex.  Civ.  A.  440.  47  SW  684. 

Va. — Chesapeake,  etc,  R.  Co.  v. 
Tlnsley,  116  Vo.  600,  82  SE  732. 

[a]  Alletratloas  IMld  siUBeleBt, — 
(1)  Where  a  passenger  alleged  that 
defendant  company  operated  an  elec- 
tric line  ttirough  a  country  district, 
that  the  cor  she  was  on  was  an  open 


one,  that  at  a  regular  station  defend- 
ant maintained  an  elevated  wooden 
platform,  that  plaintiff  notified  the 
conductor  of  her  desire  to  alight  at 
this  station,  and  that  It  was  the 
duty  of  the  carmen  to  stop  opposite 
the  platform,  but  they  carelessly 
ran  the  car  beyond  that,  and  stopped 
where  the  ground  was  three  or  four 
feet  below  the  running  board  and 
the  surface  was  rough,  that  when 
the  car  stopped  the  conductor  care- 
lessly called  the  n&me  of  the  sta- 
tion, and  waited  for  plaintiff  to 
alight,  without  offering  to  assist  her. 
and  that  In  attempting  to  step  care- 
fully on  to  the  grbund,  by  reason  of 
the  great  dlsta.nce  and  the  uneven 
surface,  she  fell  and  was  injured, 
the  petition  stated  a  cause  of  action, 
although  it  was  not  expressly  averred 
that  the  place  where  the  car  stopped 
was  unsafe  or  dangerous.  Filling- 
ham  V.  St.  LouLs  Transit  Co..  102  Mo. 
A.  573.  77  SW  314.  (2>  Where  a 
complaint  alleges  that  plaintiff 
signaled  to  alight,  and  that  the  car 
stopped  at  a  point  where  repairs  were 
being  made  In  the  street,  and  plain- 
tiff stepped  Into  a  hole  In  the  street, 
and  was  Injured,  due  to  defendant's 
negligence,  plaintiff  exercising  due 
care,  it  states  a  cause  of  action. 
Page  V.  United  Tract  Co.,  161  App. 
Div.  383,  146  NTS  630. 

[b]  Knowlsdge  of  unaaletr. — <1) 
An  averment  that  the  employee  of 
the  company  knew  that  the  place  was 
an  unsafe  one  for  getting  off  the 
train  is  not  an  averment  that  the 
place  was  In  fact  unsafe.  Durham 
v.  LoulBVlUe,  etc.,  R  Co.,  29  SW 
737.  16  KyL  757.  (2>  An  allegation 
that  the  conductor  knowingly  failed 
to  warn  plaintiff  of  the  danger  of 
alighting  at  the  point  where  the  in- 
jury was  received  is  not  equivalent 
to  saying  that  he  had  knowledge  of 
the  fact  that  it  was  dangerous,  and 
Is  Insufflcient.  Murnahan  v.  Cincin- 
nati, etc.,  St.  R.  Co.,  86  SW  688.  27 
KyL  737. 

[c]  Ittdeflnlt*  aUoffatious.— <!}  In 
a  suit  for  injuries  caused  by  ttie 
gross  negligence  of  defendant's  con- 
ductor in  causing  plaintiff  to  leave 
the  train  at  a  dangerous  place  in 
the  nighttime  other  than  that  at 
which  ne  had  agreed  to  stop  the 
train,  an  allegation  that  In  plaintlfTs 
attempt  to  get  out  of  the  place  where 
defendant  had  negligently  placed  her 
she  fell  Into  a  hole,  badly  wrench- 
ing her  side  and  back.  Is  subject  to 
a  special  demurrer  on  the  ground 
that  the  allegations  are  indefinite 
and  uncertain,  and  should  he  stricken 
unless  cured  by  amendment.  Wald- 
rup v.  Central  of  Georgia  R.  Co.,  127 
Ga.  359.  56  SE  439.  (2)  Where  a  pe- 
tition alleges  that  the  platform  on 
which  plaintiff  attempted  to  alight 
from  the  car  was  located  too  far 
from  the  steps  of  the  coach,  and  that 
the  distance  was  more  than  an  ordi- 
nary step  for  an  Individual  making 
an  average  step,  a  demurrer  calling 
for  the  specific  statement  of  the 
distance  between  the  platform  and 
car  step  should  be  sustained.  Sea- 
board Air  Line  R.  Co.  v.  Olsen.  128 
Ga.  612,  61  SE  691. 

[d]  Bxoavatlon  la  street. — A  com- 
plaint in  an  action  against  a  street 
railroad  company  for  Injuries  to  a 
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although  it  need  not  allege  what  eonstitutes  a  safe 
place,  or  give  a  minute  description  of  the  place 
where  the  stop  was  made  and  the  injuries  occurred." 

Sadden  starting  or  jerking.  A  complaint  for 
injuries  from  a  sudden  starting  or  jerking  of  a 
train  or  car  is  generally  suflBcient  where,  after 
alleging  that  the  train  or  car  had  stopped,  or  slowed 
down  to  a  rate  of  speed  safe  for  plaintiff  to  board 
or  alight,  at  a  proper  stoi^ing  place,"  it  aliegea  in 


general  terms  that  while  plaintiff  was  in  the  act  of 
boarding  or  alighting  from  the  car  or  train  it  was 
suddenly  caused  to  start  or  jerk,  or  increase  its 
speed,  through  the  negligence  of  defendant  or  its 
employees  in  the  operation  of  the  car  or  train, 
thereby  causii^  plaintiff's  injury,"  although  it  does 
not  allege  that  the  car  had  come  to  a  stop  when  be 
made  the  attempt  to  board  or  aliglit,  where  the  facts 
alleged  imply  notice  to  the  cumen  of  his  position." 


fiaasenger  while  allghtinc  from  a  car, 
n  consequence  of  the  distance  from 
the  step  of  the  car  to  the  street, 
which  alleged  that  an  excavation  In 
the  street  existed  at  the  point  where 
the  passenrer  attempted  to  alight, 
that  the  company  and  ItS  servants 
knew  of  Its  existence,  and  that  In 
attempting^  to  alight  the  passenger 
"fell  heavily  upon  the  earth,"  did 
not  show  that  the  company  was 
negligent  by  reason  of  the  excava- 
tion In  the  street,  there  being  no 
connection  between  the  injury  and 
the  excavation.  Indianapolis  Tract., 
etc.,  Co.  V.  Pressell,  39  Ind.  A.  472. 
77  VTE  357. 

[e]  Xnowledc*  of  pasMiiffer's 
condition. — ^Where  the  negligence  al- 
leged was  that  of  stopping  a  train 
at  an  unusual  place  and  furnishing 
plaintiff  no  footstool  by  which  to 
alight,  thereby  requiring  her  to 
Jump  some  distance  to  the  ground, 
defendant  knowing  plalntifC  to  be  In 
a  delicate  state  of  health,  the  alle- 
gation of  knowledge  on  the  part  of 
defendant  was  sufflclent  without  stat- 
ing the  probative  facts  necessary  to 
sustain  It.  Madden  v.  Port  Royal, 
etc.,  R.  Co.,  S6  S.  C.  881,  14  SE  713, 
28  AmSR  866. 

60.  Montgomery  St.  R.  Co.  v. 
Mason,  133  Ala.  fi08,  32  S  2S1. 

61.  Montgomery  St.  R.  Co.  v. 
Mason,  133  Ala.  508,  82  S  261;  Rich- 
mond City  R.  Co.  V.  Scott,  86  Va. 
902.  11  SE  40-1. 

[a]  Condition  of  place. — In  an 
action  for  injuries  received  while 
alighting  from  a  street  railroad  car, 
by  falling  into  a  ditch  made  in  the 
street  beside  which  the  car  was 
stopped,  the  declaration  need  not 
show  that  the  condition  of  the  place 
was  such,  on  account  of  the  absence 
of  proper  safeguards,  as  to  make 
such  stopping  negligence,  where  the 
action  Is  not  founded  on  this  cause, 
but  Is  based  on  the  duty  of  defend- 
ant as  a  carrier  of  passengers  not  to 
expose  them  to  any  danger  in  alight- 
ing from  its  cars,  which  could  be 
avoided  by  an  exercise  of  care.  Rich- 
mond City  R.  Co.  V.  Scott.  86  Va. 
902.  11  SE  404. 

62.  Pox  V.  Denver  City  Tramway 
Co..  67  Colo.  611,  143  P  278:  Gorza 
V.  Peoria  R.  Co.,  175  111.  A.  117.  See 
also  Hays  v.  Metropolitan  St.  K.  Co.. 
182  Mo.  A.  398.  170  SW  414  (where  a 
petition,  in  an  action  by  a  passenger 
injured  by  the  sudden  starting  of  a 
car,  was  held  to  state  a  cause  of 
action,  although  not  alleging  that  it 
was  stopped  at  a  regular  stopping 
place). 

63.  Ala. — Birmingham  R.,  etc., 
Co.  V.  Selhorst,  165  Ala,  475,  51  S 
568;  Birmingham  R..  etc.,  Co,  v.  Mc- 
Ginty.  158  Ala.  410,  48  3  491;  South- 
ern R,  Co.  V.  Hundley,  151  Ala.  878, 
44  S  196;  Birmingham  R.,  etc..  Co. 
V.  Moore,  161  Ala.  327.  43  S  841; 
Southern  R.  Co.  v.  Burgess,  143  Ala. 
384,  42  S  35;  Birmingham  R.,  etc., 
Co.  V.  Wright,  40  S  1037;  Birming- 
ham R,  etc.,  Co.  V.  Handy,  39  S 
917;  Birmingham  R.  etc.,  Co.  v. 
Glover,  142  Ala.  492,  88  S  836. 

Colo. — Fox  V.  Denver  City  Tram- 
way Co.,  67  Colo.  511,  143  P  278. 

Del. — Hunter  v.  Philadelphia,  etc., 
R.  Co.;  24  Del.  5.  75  A  962. 

Fla. — Jacksonville  Electric  Co.  v. 
Batchis,  54  Fla.  192.  44  S  933. 

Qa, — Western,  etc..  R.  Co.  v.  Rob- 
erts. 144  Qa.  260,  86  8E1  988;  James 
V.  Atlanta  St.  R.  Co.,  90  Qa.  695,  16 
SE  642. 

111. — Wayne  v.  St.  lrf)Uis,  etc..  R. 
Co..  165  111.  A.  363. 
Ind. — Indiana  Union  Tract.  Co,  t. 


Bales.  58  Ind.  A.  92,  107  NC  682; 
Indianapolis  Southern  R.  Co.  v.  Wall, 
54  Ind.  A.  43,  101  NE  680:  Lrfike  Erie, 
etc.,  R.  Co.  V.  Beals,  60  Ind,  A.  450, 
98  NB  458;  Winona,  etc.,  R.  Co.  v. 
Rousseau,  48  Ind.  A.  248,  93  NE  34, 
1028:  Indianapolis,  etc..  Rapid  Tran- 
sit Co.  V.  Walsh.  46  Ind.  A.  42,  90 
NE  138;  Union  Tract.  Co.  v.  Slce- 
lofr,  84  Ind.  A.  611,  72  NE  266;  South 
Chicago  City  R.  Co.  v.  Zerler.  31  Ind. 
A.  488,  66  NE  699. 

Mo.— Peterson  V.  Metropolitan  St. 
R.  Co.,  211  Mo.  4»8,  111  SW  87; 
Fields  v.  Metropolitan  St.  R.  Co., 
169  Mo.  A.  624,  155  SW  845;  Brown 
V.  Springfield  Tract.  Co..  141  Mo.  A. 
382,  126  SW  236;  Ghio  V.  Metropoli- 
tan St.  R  Co.,  125  Mo.  A.  710,  103 
SW  112;  Cramer  v.  Springfield  Tract. 
Co.,  112  Mo.  A.  350,  87  SW  24;  Mc- 
Kinstry  v.  St.  Louis  Transit  Co.,  108 
Mo.  A.  12,  82  SW  1108;  Gorman  V, 
St.  Louis  Transit  Co.,  96  Mo.  A. 
602.  70  SW  731. 

Mont. — Knuckey  v.  Butte  Electric 
R.  Co.,  41  Mont.  314,  109  P  979. 

Oh. — New  York,  etc.,  R.  Co.  v. 
QuUa,  34  Oh.  Clr.  Ct.  101  [afl  86  Oh. 
St.  341,  99  NE  11301. 

Vt. — Seeley  v.  Central  Vermont  R. 
Co..  88  Vt.  178.  92  A  28. 

Wash. — Mueller  v.  Washington 
Water  Power  Co..  66  Wash.  656.  106 
P  476. 

W.  Va. — Duty  V.  Chesapeake,  etc., 
R.  Co.,  70  W.  Va.  14,  73  SE  331. 

[a]  ninstratlons, —  (1)  A  com- 
plaint alleging  that  "deceased  gave 
the  usual  signal  .to  stop  the  car. 
whereupon  the  motorman  .  .  .  slowed 
up  the  oar  and  stopped,  or  so  nearly 
so  as  to  render  it  reasonably  safe 
for  deceased  to  proceed  to  alight, 
whereupon  deceased  proceeded  ta 
alight,  placing  himself  In  a  standing 
position  on  the  platform  or  running 
board  alongside  the  car  for  that  pur- 
pose; .  .  .  whereupon  the  said  motor- 
man,  negligently  failing  to  look  and 
see  whether  deceased  was  in  a  place 
of  danger  .  ,  .  started  the  car  with 
a  sudden  motion;  thereby 
throwing  deceased  violently  from 
said  car,"  Is  not  objectionable  in 
that  it  does  not  show  whether  he 
was  injured  by  reason  of  attempting 
to  get  off  the  car  after  it  had  stopped, 
or  while  it  was  moving,  and  that  It 
does  not  show  that  the  motorman 
was  Informed  of  his  destre  to  get 
off  the  car.  Armstrong  v.  Mont- 
gomery St.  R.  Co.,  123  Ala  233,  237, 
26  S  349.  (2>  A  declaration  alleg- 
ing that  plaintiff's  wife,  being  a  pas- 
senger on  defendant's  train,  under- 
took to  alight,  when  the  car  was 
suddenly  started,  causing  her  to  fall 
and  thereby  producing  serious  bodily 
Injuries  to  her,  was  wanting  in  suffl- 
cfent  fullness  and  detail  as  to  the 
manner  In  which  the  Injury  was 
caused;  but  It  was  also  held  that  ad- 
vantage should  have  been  taken  of 
the  defect  by  special  demurrer  at  the 
first  term,  and  that  the  declaration 
should  not  have  been  dismissed  at 
the  trial  term,  James  v.  Atlanta  SL 
R.  Co..  90  Ga.  696,  16  SE  642.  (3)  The 
complaint,  having  alleged  that  the 
car  "stopped,"  was  sufficient  to  per- 
mit evidence  that  the  car  stopped 
and  suddenly  started,  thereby  In- 
juring plaintiff's  wife,  and  therefore 
stated  a  cause  of  action,  although  It 
was  uncertain  as  to  whether  plain- 
tiff Intended  to  count  on  an  accident 
due  to  the  starting  of  the  cor  from 
a  motionless  state,  or  one  due  to  the 
car  reducing  its  speed  Instead  of 
stopping.  Shareman  v.  St.  Louis 
Transit  Co..  103  Mo.  A.  515.  78  SW 
846.    (4>  A  complaint  which  alleKcs 


that  the  carrier  so  negligently  con- 
ducted Itself  that  while  the  passen- 
ger was  alighting  from  the  train  the 
train  was  jolted  and  the  passenger 
caused  to  fall  and  be  injured,  charges 
negligence,  under  a  statute  requiring 

fileadmgs  to  present  the  facts  In  an 
ntelllgible  form,  and  providing  that 
no  objection  can  be  allowed  for  de- 
fect of  form.  Southern  R.  Co.  v. 
Burgess,  143  Ala.  364,  42  S  36.  (6) 
Where  a  petition  alleged  that  a  pas- 
senger on  a  street  car  as  It  ap- 
proached a  regular  stopping  place 
notified  the  conductor  of  his  wish 
to  alight,  that.  In  sight  of  the  con- 
ductor, he  stepped  on  the  lower  step 
of  the  platform,  that  the  car  slack- 
ened speed,  but  did  not  stop,  and  Im- 
mediately after  passing  the  crossing 
the  employees  "carelessly  and  negli- 
gently suddenly  increased  Its  speed 
without  giving  plaintiff  any  warn- 
ing," and  that  thereby  plaintiff  was 
thrown  to  the  ground,  etc,  the  peti- 
tion sufRciently  pleaded   the  negli- 

§ence  of  the  company.  Gorman  v. 
t.  Louis  Transit  Co.,  96  Mo.  A.  602, 
608,  70  SW  731.  (6)  A  paragraph  of 
the  petition  alleging  that  defendant 
negligently  started  the  train  with 
"sudden  and  violent  jerks  backwards 
and  forwards,  without  .  .  .  warning, 
while  plaintiff  wsa  .  .  .  alighting'' 
is  not  subject  to  special  demurrer  on 
grounds  that  its  allegations  were 
contradictory  and  that  the  direction 
m  which  the  train  was  moving  was 
not  alleged.  Western,  etc.,  R.  Co. 
V.  Roberts,  144  Ga.  260.  251,  86  SE 
938.  (7)  The  sudden  Jerking  of  a 
train  is  sufficiently  pleaded  as  negli- 
gence, although  it  is  not  designated 
negligent,  where  the  complaint  al- 
leges that,  after  the  carrier  had 
caused  its  passengers  to  go  on  the 
car  platform  In  the  nighttime  for  the 
purpose  of  getting  off  Its  train  at  a 
station,  and  while  plaintiff  was  at- 
tempting to  alight,  the  train  sud- 
denly jerked,  and  threw  her  off  the 
car.  Cincinnati,  etc,  R.  Co,  v. 
Worthlngton,  30  Ind.  A.  663.  65  NB 
557,  66  NE  473,  96  AmSR  355. 

[b]  Wliat  agent  catued  sndden 
fltart,^ — It  I'*  not  necessary  that  a 
complaint  should  state  what  agent 
or  employee  caused  the  motion  of 
the  train  to  be  accelerated.  In  an 
action  for  damages  caused  by  the 
sudden  acceleration  of  the  speed  of 
a  train  while  plaintiff  was  alighting 
therefrom,  such  facts  being  pecul- 
iarly within  the  knowledge  of  de- 
fendant. Louisville,  etc.,  R,  Co.  v. 
Crunk,  119  Ind.  542,  21  NE  31,  12 
AmSR  443. 

[c]  Kanner  of  boarding. — A  com- 
plaint alleging  that  decedent  was 
thrown  from  a  car  and  killed  while 
be  attempted  to  get  aboard  in  the 
usual  manner  was  not  objectionable 
for  failure  to  allege  the  manner  with 
sufficient  definiteness.  Fox  v.  Den- 
ver City  Tramway  Co.,  57  Colo.  611, 
143  P  278. 

64.  Birmingham  R.,  etc..  Co.  v. 
Selhorst.  165  Ala.  475,  51  5  568;  In-> 
dianapolis,  etc..  Rapid  Transit  Co.  v. 
Walsh.  46  Ind.  A.  42.  90  NE  138. 

Ta]  At  regular  vtopplng  place. — 
Where  the  complaint  alleges  that  the 
place  where  the  car  was  stopped 
was  one  provided  by  defendant  as  a 
regular  stopping  place  for  persons  to 
alight  from  and  board  its  cars,  it  is 
not  required  to  aver  that  the  car  was 
stopped  to  allow  passengers  to  alight, 
the  passengers  having  a  right  to  as- 
sume that  it  was  stopped  for  the 
purpose  for  which  the  place  was 
provided.  Indianapolis,  etc..  Rapid 
Transilt  Co.  v,  W^a^^E^]^  |^  42, 
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But,  sinee  every  jeik  or  jar  of  a  train  or  car  does 
not  amount  to  n^l^ence,"  allegations  that,  as 
plaintiff  was  boardii^  or  alighting,  the  car  was 
started  or  jerked,  or  tiie  speed  suddenly  increased, 
as  a  proximate  eonsequenee  of  which  plaintiff  was 
injured,  are  insuffleient  as  allegations  of  n^H- 
genee,"*  unless  they  also  allege  that  the  jerk  was 
efxtraordinary,  or  more  than  a  usual  and  inevitable 
aoeident,"^  or  unless  they  conclude  with  the  aver- 
ment that  plaintiff's  injuries  were  proximately 
caused  by  the  n^Hgent  manner  in  which  defendant 
operated  the  ear."^  An  all^tion  that  the  train 
staorted  before  plaintiff  had  a  reasonable  time  to 
board  or  al^ht  safely  is  a  sufficient  averment  that 
the  train  was  not  stopped  for  a  sufficient  length  of 
time,  to  enable  plaintiff,  using  due  diligence,  to  board 
or  alight  in  safety."*  It  is  not  necessary  to  all^e 
that  plaintiff  was  in  danger,  and  that  this  fact  was 
known  to  defendant,  if  the  circumstances  under 
which  the  injuries  were  received,  and  from  which 
this  conclusion  might  be  drawn,  are  all^d  in 
detail."*  A  complaint  ailing  wanton  n^ligenee 
against  defendant's  employees  or  some  of  them  in 
suddenly  starting  a  street  car,  knowii^  that  plain- 


tiff was  disembarking,  is  insuffioient  in  not  averrii^ 
that  all  of  the  employees  knew  of  i^intiff's  pou- 
tion,  or  that  those  who  started  flie  car  knew  of  it.*^ 

Crowded  car.  An  idlegation  that  defendant,  a 
street  ear  company,  eareleesly  and  negligently  per- 
mitted its  cars,  exits>  and  mnnii^  bwrd  to  be 
greatly  crowded  with  passengers,  whereby  plaintiff 
while  attempting  to  alight  was  thrown  and  injured, 
states  a  cause  of  action.*' 

[$  1413]  (7)  Matters  of  Defense;  OontrilmtoiT 
Negligence.  Matters  of  defense  ordinarily  need  not 
be  anticipated  and  denied  in  the  declaration,  ccho- 
plaint,  or  petition." 

OontillnrtOTy  negligence..  In  some  states  it  is 
necessary  in  the  petition  or  complaint  expressly  to 
n^ative  any  fai^t  or  contributory  n^l^nce  on 
the  part  of  plaintiff."  But  in  most  of  the  states  it 
is  held  sufficient  so  to  allege  the  facts  as  to  indi- 
cate that  the  injury  was  the  result  of  the  fault  or 
n^ligcnce  of  defendant,  without  expressly  averring 
plaintiff's  freedom  from  contribution  thereto,  which 
is  regarded  as  a  matter  of  defense,''  unless  the 
other  averments  necessary  to  state  a  cause  of  action 
suggest  the  inference  that  plaintiff  may  have  been 


90  NB  138. 

B6.    See  supra  t  1S87. 

56.  Birmingham  R.,  etc.,  Co.  v, 
Parker,  166  Ala.  2S1.  47  S  138;  Rome 
R.,  etc..  Co.  V.  Keel,  3  Ga.  A.  76&, 
60  SB  468:  Saxton  v.  Missouri  Pac. 
R.  Co..  »8  Mo.  A.  494.  72  SW  717. 

[a]  B*lM>»  Of  brakes.— A  peti- 
tion In  an  action  for  Injury  to  a 
street  railroad  passenger  that,  after 
he  had  boarded  the  step  of  the  car, 
the  motorman  released  the  l>rakes. 
causins  the  car  to  jump  forward  with 
a  jerk,  and  throw  such  paseenerer, 
alleffea  a  physical  ImposBlblllty. 
since  a  sudden  jerk  of  a  car  cannot 
be  produced  by  merely  throwing  off 
the  brakes,  and  is  therefore  demur- 
rable. Rome  R.,  etc.,  Co.  v.  Keel, 
S  Ga.  A.  769,  60  SE  468. 

57.  Saxton  v.  Hisaonri  Pao.  R. 
Co..  98  Mo.  A.  494,  72  SW  717. 

SB.  Birmingham  B.,  etc..  Co.  v. 
Oonsalez,  183  Ala.  27S,  61  8  80,  Ann 
Oasl916A  64S. 

OS.  Ala. — ^Birmingham  R..  etc.,  Co. 
V.  Jung,  161  Ala.  461,  49  8  434,  18 
AnnCaa  667. 

111. — Chicaco,  etc,  R.  Co.  Clau- 
sen, 173  IirioO,  60  NE  680. 

Mloh. — UcOaslin  v.  Lake  Shore, 
etc.  R.  Co..  93  Mich.  E66,  63  NW  724. 

Mo. — Brady  v.  SprlngBeld  Tract. 
Co.,  140  MO.  A.  4S1,  124  SW  1070. 

Mont. — ^Knuckey  v.  Butte  Electric 
R.  Co.,  41  Mont.  S14.  109  P  979. 

Tex. — Houston,  eto-iR.  Co.  v.  Hub- 
bard, (Civ.  A.)  87  SW  26. 
_ra]  Oomplaiut  IwU  to  snttelnrtlr 
alulire  defendant's  nmgUgmom  In 
failmg  to  give  plaintiff  sufficient 
time  to  resume  his  place  In  the  cars 
after  he  had  alighted  on  the  train 
stopping  at  a  siding.  Bli-mlngham 
R,  etc..  Co.  V.  Junff.  161  Ala.  4M,  49 
9  484,  IS  AnnCas  6S7. 

[b]  XamrtsAgs  of  passetver's 
ftUfWi^vniere  the  allegations  Im- 
ply that  the  car  was  stopped  at  an 
unusual  place  at  a  passenger's  re- 
quest, and  that  the  conductor  saw 
or  should  have  seen  the  passenger 
alighting,  It  Is  unnecessary  to  allege 
that  the  car  started  before  she  had 
time  to  all^t.  Cobb  v.  Llndell  R. 
Co.,  149  Mo.  1S6,  60  8W  310. 

[cj  nuit  a  train  was  started  for- 
mtn  wIUl  a  snddsn  Jerk  aeed  not  be 
alle^A  where  the  gravamen  of  the 
charge  Is  defendant's  failure  to  hold 
the  train  a  sufficient  length  of  time 
to  permit  plaintiff  to  alight.  Kirby 
V.  St.  Louis,  etc.,  R.  Co.,  146  Mo.  A. 
804.  130  SW  69. 

[d]  Before  gwttlsff  to  place  of 
wwivVT- — A  petition  allestng  that  de- 
fendant's car  was  stopped  to  re- 
ceive plaintiff  as  a  passenger,  and 
that  while  she  was  getting  on,  and 


when  by  ordinary  car©  defendant's 
employees  could  have  seen  the  child 
In  plaintiff's  arms,  and  before  plain- 
tiff had  reasonable  time  to  get  to  a 
position  of  safety  In  such  car,  such 
employees  "caused  the  said  car  to 
suddenly  start  forward,"  In  conse- 
quence whereof  she  was  Injured, 
sufficiently  charged  a  cause  of  ac- 
tion to  be  amended  by  the  Insertion 
of  the  word  "negligently."  Keeton 
v.  St.  Louts,  etc.,  R.  Co.,  116  Mo.  A. 
281.  92  SWS12. 

[e]  OoBStstsnt  sllsffstioiis^— Specl- 
flcatlons  of  negligence,  in  an  action 
for  injuries  to  a  passenger  while 
boarding  a  street  car,  In  that  the  car 
was  started  before  plaintiff  was 
afforded  a  reasonable  opportunity  to 
board  tfae  same,  and  that  It  was 
not  stopped  subsequently  to  avert  the 
peril  Impending  from  pialntlfTs  jeo- 
pardouB  situation,  were  not  Incon- 
sistent. Shanahan  v.  St.  Louis  Tran- 
sit Co.,  109  Mo.  A.  228.  83  SW  783. 

60.  Coleman  v.  Georgia  R.,  etc., 
Co.,  84  Ga.  1,  10  SB  498;  New  York, 
etc.,  R.  Co.  V.  GuUa.  84  Oh.  Cir.  Ct. 
101  [aff  86  Oh.  St.  S4L  99  NB  1130]; 
Galveston,  etc.,  R.  Co.  v.  Thorns- 
berry,  (Tex.)  17  SW  621. 

61.  Birmingham  R.,  etc.,  Co.  v. 
Bennett.  144  Ala.  369,  39  S  665. 

[a]  Injuries  to  trespasser;  knowl- 
•dg's  of  peril. — The  complaint  In  an 
action  for  Injuries  to  plaintiff  who 
had  boarded  a  train  to  see  a  passen- 
ger on  business  that,  while  plaintiff 
was  alighting  and  the  train  was  mov- 
ing at  not  more  than  two  or  three 
miles  an  hour.  It  made  a  violent 
start,  and  while  within  a  few  hun- 
dred feet  of  the  depot  began  running 
at  the  unlawful  speed  of  not  less 
than  fifteen  miles  an  hour,  by  reason 
of  which  plaintiff  was  thrown  from 
the  step,  and  that  the  resulting  in- 
juries were  the  direct  result  of  the 
engineer's  negligence  in  beginning  to 
run  the  train  at  an  unlawful  speed, 
did  not  allege  such  negligence  as 
would  make  the  company  liable  for 
Injuries  to  plaintiff,  a  trespasser,  it 
not  showing  that  the  engineer  knew 
that  plaintiff  was  alighting  when  he 
increased  the  speed  of  the  train.  Mc- 
Rlvane  v.  Central  of  Georgia  R.  Co.. 
170  Ala.  626,  64  S  489,  84  LRANS 
715. 

ea.  Worthlngton  v.  Georgia  R., 
etc..  Co.,  131  Ga.  4B0,  62  SE  626:  Dun- 
ham V.  Public  Service  Corp.,  76  N.  J. 
L.  452.  69  A  1012. 

63.  Culberson  v.  Empire  Coal  Co., 
166  Ala.  416.  47  S  237^  Charleston, 
etc..  R.  Co.  V.  Boyd,  6  Ga.  A.  187.  62 
SB  714.  See  generallr  Pleading  [81 
Cyc  109]. 

{ a }  self -def ense^^The  fact  that 


an  assault  committed  on  a  passen- 
ger was  committed  In  self<defense. 
and  was  brought  on  by  the  miscon- 
duct of  the  person  assaulted,  is  de- 
fensive matter,  and  it  Is  not  neces- 
nry  that  the  complaint  In  an  action 
against  the  carrier  for  the  assault 
should  allege  that  the  assault  ms 
not  committed  In  self-defense,  or 
that  It  was  unlawfully  made,  but 
it  is  sufficient  If  it  avers  an  assault 
Culberson  v.  Empire  Coal  Co..  166 
Ala.  416,  47  S  237/ 

64.  Burger  v.  Omaha,  etc.,  St.  R. 
Co..  139  Iowa  646,  117  NW  86,  130 
AmSR  843;  Baker  v.  Chicago,  etc:, 
R.  Co.,  95  Iowa  168.  63-  NW  667: 
McOauley  v.  Rhode  Island  Co..  26 
R.  I.  668.  67  A  376. 

[a]  gngolewar  of  al2«ffatl«Bs^ 
(1)  Where  the  trend  of  the  allega- 
tions of  fact.  In  a  petition  for  In- 
jury to  a  street  railroad  passenger, 
was  to  th*  effect  that  he  was  in  the 
exercise  of  due  care  for  his  own 
safety,  an  allegation  that  the  Injury 
was  not  due  to  any  act  of  negliffenee 
of  his  was  sufllcdent  as  a  conclusion, 
or  at  Irast  the  pleading  was  not 
wholly  wanting  in  an  alle^tlon  on 
that  subject:  and.  If  the  street  rail> 
road  company  desired  more.  It  should 
have  moved  thertfor.  Burner  v. 
Omaha,  etc.,  St.  R.  Co^  189  Iowa 
646,  117  NW  36,  ISO  AsaBR  S43.  <2> 
A  declaration  allegini:  that  the  car 
on  which  plaintiff  was  rldlns  was 
negligently  brought  to  a  sudden  stop 
so  that  a  passenger  who  was  obliged 
to  stand  Deoausa  the  seats  of  the 
oar  were  -occupied  was  necessarily 
by  reason  of  such  negllmnce  thrown 
against  plaintiff  aum^ently  nega- 
tives any  Inference  that  the  throw- 
ing of  the  passenger  was  tiie  result 
oT  Biur  Intervening  action  of  his 
own.  MoCaalMT  v.  Rhodo  Island  Co., 
25  R.  I.  658,  67  A  376. 

[bl  a'soessi'^  for  stsnfHns-  on 
platform.-^  declaration  fbr  Injury 
to  a  paasenger  on  a  street  car  by  be- 
ing thrown  from  It  by  a  sudden  jolt 
while  standing  on  the  rear  platform 
need  not  show  that  it  was  necessary 
for  plaintiff  to  stand  there,  it  not  be- 
ing negligence  per  se  for  a  passenger 
on  a  street  car,  although  it  is  pro- 
pelled by  electricity,  to  ride  on  the 
platform.  Brunnimow  t.  Rhode 
Island  Co.,  26  R.  I.  211,  68  A  666. 

N^«tlTUiir  coptribtory  wmMi- 
g*not  nnsvuly  see  Negligence  [29 
Cyc  576]. 

65.  Ala. — Alabama  City,  etc.,  R 
Co.  V.  Cox.  173  Ala.  629,  66  S  909: 
Culberson  v.  Empire  CToal  Co.,  166 
Ala.  416,  47  S  237. 

Ga. — Atlantic  Coast  Line  R.  Co.  v. 
Powell,  127  Ga.  806,  66  SE  1006.  9 


For  lotw  easss,  dsvslopmeats  and  oluuves  in  the  law  see  ctunulatlve  Annotations,  same  title. 
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guilty  of  contributory  negligence,"  and  in  some 
jniisdictions  this  rule  applies  by  virtue  of  statute." 
But  even  in  jurisdictions  in  which  contributory  Di- 
ligence need  not  be  negatived,  the  complaint,  decla- 
ration, or  petition  is  insufiBcient  on  demurrer  if  the 
auctions  thereof  show  that  plaintiff  was  gnill? 
of  contributory  negligence  proximate^  causing  his 


injury,"  although  it  has  been  held  that  the  com- 
plaint is  not  demurrable  if  the  facts  stated  do  not 
conclusively  show  contributory  negligence.* 

[$  1414]  (8)  Proximate  Oanse.  The  declaration, 
complaint,  or  petition  must  all^e  facts  which  make 
it  appear  that  the  injury  eonq>lain&d  of  was  the 
proximate  result  of  the  allied  n^ligence  or  wrong- 


L.RAKS  769.  9  AnnCas  ESS. 

III. — Illinois  Cent.  R.  Co.  v.  Sim- 
mons. 38  111.  242-  Burke  v.  Chicago, 
etc..  R.  Co..  108  111.  A.  685. 

Ky.~Co«  V.  Ijoulsvllle,  etc.,  R.  Co., 
78  SW  439,  2G  KyL  1679. 

Mo. — Harmon  v.  St.  Louis  United 
R.  Co..  163  Mo.  A.  442,  143  SW  1114. 

Oh. — Cincinnati  St.  R.  Co.  v.  Pul- 
brlKht.  8  Oh.  Dec.  <Reprlnt)  Sei,  7 
CincLBul  187. 

Wis. — Potter  V.  Chicago,  etc..  R. 
Co..  20  Wis.  B61,  91  AmD  444. 

See  also  Negligence  [29  Cyc  &75 
et  seal. 

[&]  lUwtrwtltma^d)  The  fact 
that  a  passenger  carried  beyond  her 
station  pursued  a  dangerous  way 
back  to  the  station,  when  a  safe  way 
was  obvious  and  open  to  her  selec- 
tion, Is  available  only  In  support  of 
the   defense  of   contributory  negll- 

frence.  and  she  need  not  negative  it 
n  her  pleadings.  Alabama  City,  etc., 
R.  Co.  V.  Cox,  (Ala.)  65  S  909.  (2) 
Where  the  declaration  avers  that, 
when  defendant's  employees  de- 
posited plaintiff  on  their  platform,  he 
was  wholly  Incapable  of  exercising 
in  his  own  behalf  any  care  what- 
ever, and  that  this  was  well  known 
to  defendant's  servants,  and  that  the 
plaintiff  was  Injured  because  they 
tailed  to  perform  the  duty  they  owed 
him.  It  states  a  cause  of  action  with- 
out alleging  due  care  on  the  part  of 
plaintiff.  Burke  v.  Chicago,  etc.,  R 
Co^  108  111.  A.  666. 

Bvcdaii  of  pnxrf  with  reference  to 
contributory  negUgence  see  Infra 
S  1617. 

ee.  Kaufman  v.  Machln  Shirt  Co., 
187  Cal.  506,  140  P  15:  Charleston, 
etc.,  R,  Co.  V.  Boyd.  6  Ga.  A.  137,  62 
SB  714;  Durham  v.  liouisvllle,  etc., 
R.  Co.,  29  SW  737.  16  KyL  767; 
Badovlnac  v.  Northern  Pac.  R.  Co., 
i9  Mont.  464,  104  P  643. 

[al  vegstlvlaff  liTpotlwaU  of  oIh 
tIohb  danger. — ^Although  a'  railroad 
company  may  be  negligent  in  not 
stopping  its  train  at  uie  proper  and 
customary  place  for  discharging  pas- 
sengers, yet,  if  the  danger  of  alight- 
ing from  a  moving  train  Is  obvious 
or  apparent,  the  passenger  should 
not  make  the  attempt  to  alight,  and 
his  petition  should  preclude  the  hy- 
pothesis that  when  ne  made  the  at- 
tempt the  danger  was  obvious  or 
apparent.  Durham  v.  Louisville,  etc., 
R.  Co..  29  SW  737.  16  KyL,  767;  Ba- 
dovlnac V.  Northern  Pac.  R.  Co.,.  39 
Mont.  464,  104  P  643. 

[b]  When  a  Jwnps 
ftom  a  moving  train,  "to  snow  by  his 
complaint  that  he  was  not  guilty  of 
contributory  negligence  he  must  al- 
lege facts  sufllcTent  to  show  that  he 
acted  as  a  reasonably  prudent  per- 
son under  like  circumstances  would 
have  acted.    This  rule  seems  to  be 

'  founded  in  reason.  The  standard  of 
action  in  all  such  cases  must  be  that 
of  a  reasonably  prudent  person;  and. 
If  it  was  necessary  for  plaintiff  to 

Firove  that  In  Jumping  from  the  mov- 
ng  train  he  exercised  that  degree 
of  care  and  prudence  which  a  reason- 
able person  would  have  done  under 
like  circumstances,  then  he  must  al- 
lege the  facts  in  order  that  an  issue 
may  be  made.  If  the  defendant  should 
see  fit  to  make  the  issue."  Badovinac 
T.  Northern  Pac.  R.  Co.,  89  Mont. 
464,  462,  104  P  643. 

[c]  An  allegation  of  freedom 
mm  eonteflmtorr  negllgenoe  that  in 
matters  and  things  herein  related 
plaintiff  was  in  the  exercise  of  rea- 
sonable care  and  was  free  from 
fault  ia  not  demurrable.  Charleston, 
etc..  R.  Co.  V.  Boyd,  6  Ga.  A.  137.  62 
SE  714. 

i&J    XloratOT  OMM^An  allegation 
[100.J.-64] 


that,  when  a  person  who  left  an  ele- 
vator to  deliver  a  package  returned, 
the  elevator  and  shaft  were  "to  all 
appearances"  in  the  same  condition 
In  which  he  left  them,  with  no  alle- 
gation that  he  looked  or  that  there 
was  any  physical  reason  why  he 
could  not  have  seen  that  the  elevator 
had  been  moved,  did  not  negative  his 
negllKf^nce  In  walking  into  the  shaft. 
KaufTrnan  t.  Machln  Shirt  Co.,  167 
Cal.  506,  140  P  15. 

67.  See  statutory  provisions. 

[al  Zb  XadUn*  (1)  this  rule  now 
applies  in  actions  for  personal  In- 
juries or  death  by  virtue  of  Acts 
(1889)  c  41  p  68  (Burns'  Annot  Et 
[19011  g  859a).  Indianapolis  Tract., 
etc.,  Co.  V.  Pressell,  89  Ind.  A.  472, 
77  NE  357.  (2)  Prior  to  the  enact- 
ment of  this  statute,  the  contrary 
rule  was  followed  in  this  state.  In- 
diana, etc.,  R.  Co.  V.  Burdge.  94  Ind. 
46;  Cincinnati,  etc.,  R.  Co.  v.  Peters, 
80  Ind.  168:  Jeffersonvllie,  etc.,  R,  Co. 
v.  Hendricks,  41  Ind.  48;  Jefferson- 
vUIe  R.  Co.  V.  Hendricks,  26  Ind. 
228:  t,ake  Erie,  etc.,  R.  Co.  v.  Arnold, 
26  ind.  A.  190,  59  NE  394;  Citizens' 
St.  R.  Co.  v.  Wagner,  24  Ind.  A.  666, 
67  NB  49:  Wahl  v.  Shoulder,  14  Ind. 
A.  665,  4^  NG  468;  Evansvflle,  etc., 
R.  Co.  V.  Welkle.  6  Ind.  A.  340.  S3 
NE  639.  (3)  Even  under  the  old  rule 
it  was  not  necessary  to  charg'S  that 
the  Injury  was  without  plaintiff's 
fault.  If  the  allegations  showed  that 
it  was  occasioned  solely  by  the  care- 
lessness of  defendant,  or  was  with- 
out any  negligence  on  the  part  of 
plaintiff.  MIcnIgan  Southern,  etc., 
R.  Co.  V.  t*ntz,  29  Ind.  528;  Citi- 
zens' St.  ,R.  Co,  V.  Huffer,  26  Ind,  A, 
575.  60  NE  316.  (4)  Thus  where  the 
accident  was  caused  by  the  giving 
way  of  a  bridge,  it  was  held  unneces- 
sary to  allege  in  the  complaint  free- 
dom from  contributory  negligence, 
Mitchell.  J.,  saying:  "It  Is  suggested 
In  the  argument,  that  It  does  not 
appear,  but  that  [the  passenger]  may 
have  conducted  himself  negligently 
after  the  bridge  went  down,  in  tha 
endeavor  to  extricate  himself  from 
the  wreck,  etc.,  but  we  are  not  dis- 
posed to  hold  that  a  passenger  who 
without  fault  becomes  involved  In  a 
disaster  of  the  apparent  magnitude 
of  that  here  described,  should  be  re- 
quired to  aver  or  prove  that  he  acted 
with  prudence  and  deliberation  while 
so  involved."  Bedford  R.  Co.  v.  Rain- 
bolt,  99  Ind.  551.  564. 

68.  Ala. — Central  of  Georgia  R. 
Co.  V.  Bell.  187  Ala.  541,  66  S  836. 

Cal. — Froeming  v.  Stockton  Elec- 
tric R.  Co..  171  Cal.  401.  163  P  712. 

Fla. — Atlantic  Coast  Line  R.  Co.  v. 
Crrosby,  53  Fla.  400,  43  S  318. 

Ga. — Louisville,  etc.,  R.  Co.  v.  Ed- 
mondson,  12S  Ga.  478.  67  SE  877; 
Paterson  v.  Central  R.,  etc..  Co.,  86 
Go.  653.  11  SE  872. 

Ind. — Lake  Erie,  etc.,  R.  Co.  t. 
Huffman.  177  Ind.  126.  97  NB  434, 
AnnCasl914C  1272;  Winona,  etc..  R. 
Co.  V.  Rousseau,  48  Ind.  A.  248,  93 
NE  34,  1028;  IndlannnollB  Tract.,  etc.. 
Co.  V.  Pressell.  89  Tnd.  A.  472.  77 
NE  357. 

Mo. — Munro  V.  St.  Louis,  etc.,  R 
Co.,  156  Mo.  A.  710.  136  SW  J016. 

Nebr. — Scott  v.  Union  Pac.  It.  Co., 
99  Nebr.  97,  155  NW  217. 

S.  C. — Oeech  v.  Charleston,  etc.. 
R.  Co.,  66  S.  C.  628,  45  SE  86;  Jarrell 
V.  Charleston,  etc.,  R.  Co.,  68  S.  C. 
491,  36  SE  910. 

Tenn. — Townsend  v.  Nashville,  etc., 
R.  Co.,  106  Tenn.  162,  61  SW  56. 

Tex. — Beaumont  Tract.  Co.  v. 
Happ,  57  Tex.  Civ.  A.  427.  122  SW 
610. 

Va. — Richmond,  etc..  R.  Co.  v. 
Scott.  88  Va.  968,  14  SB  788.  16  LRA 


91;  Dun  V.  Seaboard,  etc..  TL  Co.,  78 
Va.  646.  49  AmR  388. 

[al  Declaratloii.  complaint,  or 
pmnon  lield  not  InsnfilolMit  on  the 

grounds  that  Its  allegations  showed 
contributory  negligence.  Central  of 
Georgia  R.  Co.  v.  Bell,  187  Ala.  641, 
65  S  83.5;  Atlantic  Coast  Line  R.  Co. 
V.  Crosby,  58  Fla.  400.  43  S  818; 
Baltimore,  etc.,  R.  Co.  v.  Husklns, 
183  Ind.  614.  109  NE  764;  Munro  v. 
St.  Louis,  etc.,  R.  Co.,  155  Mo.  A- 
710,  136  SW  1016;  Beaumont  Tract. 
Co.  V.  Happ,  57  Tex.  Clv.  A,  427,  122 
SW  610;  Kansas -City,  etc.,  R.  Co. 
V.  Young,  50  Tex.  Clv.  A.  610.  Ill 
SW  764  (holding  that.  In  an  action 
by  a  passenger  for  an  injury  from 
the  sudden  movement  of  the  train, 
the  petition  did  not  show  contribu- 
tory negligence,  although  It  ap- 
peared thereby  that  at  the  time  of 
the  Injury  plaintiff  had  risen  from 
his  seat  and  started  to  go  out  on 
the  platform  of  the  train  at  an  inter- 
mediate station  and  did  not  explain 
his  purpose  In  so  doinfr);  Gulf,  etc., 
R.  Co.  V,  Walters.  49  Tex.  Clv.  A.  71, 
107  SW  369  (in  alighting  from  ca- 
boose of  freight  train):  Galveston, 
etc.,  R.  Co.  V.  Fink,  44  Tex.  Civ.  A. 
644,  99  SW  204  (holding  that,  under 
the  rule  that  as  against  a  general 
demurrer  every  reasonable  Intend- 
ment must  be  Indulged  in  favor  of 
the  pleading^  an  allegation  that  be- 
fore plaintiff  could  ascend  the  steps 
of  defendant's  passenger  car  and  en- 
ter It  the  engineer  was  signaled  to  go 
ahead  and  plaintiff  was  injured  by 
the  starting  of  the  train  will  be  con- 
strued to  mean  that  plaintiff  was 
ascending  the  steps  at  the  time  the 
train  started,  and  not  that  it  was 
moving  when  he  started  to  board  It); 
San  Antonio,  etc.,  R.  Co,  v.  Jackson, 
38  Tex.  Civ.  A.  201.  85  SW  445  (in 
alighting  from  moving  train), 

[b]  Alighting  from  moving  oar. — 
An  allegation  In  a  petition  that  de- 
cedent was  Injured  by  starting  the 
car  while  she  was  attempting  to 
alight  therefrom  is  not  an  admis- 
sion that  ■  decedent  negligently- 
alighted  from  a  moving  car.  but 
only  that  she  was  ready  to  alight. 
Froeming  v.  Stockton  Electric  R.  Co., 
171  Cal.  401.  153  P  712. 

[c]  Blsvator  ca««R, — (1)  In  an 
action  for  death  resulting  from  al- 
leged negligence  in  operating  a  pas- 
senger elevator,  the  complaint  al- 
leging that  deceased  called  out  to 
the  operator  for  the  purpose  of  caus- 
ing him  to  stop  ana  take  deceased, 
that  the  operator  heard  the  signal, 
and  checked  the  elevator,  but  that, 
by  reason  of  his  incompetency,  in- 
experience, and  negligence,  he  failed 
and  neglected  to  bring  the  same  to  a 
stop  until  It  had  passed  above  the 
level  of  the  floor  about  six  Inches, 
and  that  said  deceased  thereupon 
stepped  one  foot  on  the  floor  of  the 
elevator,  sufficiently  showed  that  de- 
ceased did  not  step  on  the  elevator 
while  It  was  in  motion.  Ohio  Val- 
ley Trust  Co.  v.  Wernke,  42  Ind.  A. 
326,  84  NE  999.  (2)  The  complaint  of 
one  who  in  going  to  her  room  in  an 
apartment  house  stepped  through  the 
open  door  of  the  elevator  when  the 
car  was  not  there  does  not  show  con- 
tributory negligence  as  a  matter  of 
law,  it  alleging  darkness,  preventing 
her  seeing  beyond  the  door,  and  a 
custom,  known  to  her,  for  the  door 
to  be  open  only  when  the  car  was 
there.  Tippecanoe  Loan,  etc.,  Co,  v. 
Jester.  18(1  Ind.  357,  101  NE  915.  LRA 
1915E  721. 

68.  King  T.  Tasoo,  stc.  Valley  R. 
Co..  87  Miss.  270.  88  S  810;  Cooper  ▼. 
Atlantic  Coast  Line  R.  Co..  ^9  S.  C. 
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fill  act  on  the  part  of  the  carrier  or  its  employees.^ 
It  is  not  necessary  formally  to  charge  that  sueh 
was  the  fact;^^  it  is  sufficient  that  the  facts  allied 
lead,  with  reasonable  certainty,  to  the  conclusion 
that  the  injnzyprozimstely  resiJted  from  the  negli- 
gence charged. 

Where  several  acts  of  negligeace  are  charged,  it 
need  not  be  aU^:ed  which  act  was  the  direct  or 
sole  cause  of  the  injury,^'  and,  where  all  of  them 
tc^ther  might  have  caused  it,  it  may  be  alleged 
that  each  of  them  contributed  to  the  injury." 

Hental  Bofferlng.  In  those  jurisdictions  in  which 
there  can  be  no  recovery  for  mental  suffering  un- 


accompanied by  physical  injary,'^  a  complaint  whieh 
fails  to  show  that  plaintiff';  mental  sufferii^  was 
connected  with  physical  injuiy  to  him  proximately 
resulting  from  defendant's  negligence  does  not  state 
a  cause  of  action  where  mental  suffering  is  the  only 
damage  claimed.^' 

[^1415]  (9)  Joinder  of  Counts;  Bnplidtr." 
Plaintiff  is  not  confined  to  one  ground  of  n^l^noe, 
but  the  negligence  may  be  allied  in  as  many  differ- 
ent ways  as  the  facts  will  justify."  It  has  faem 
held  that  a  count  will  be  bad  for  duplicity  if  it 
allies  defendant's  act,  causing  the  injury,  as  both 
negligent  and  willful;"  but  it  will  not  be  bad  for 


70.  Ala. — Mobile  Lleht,  etc..  Co. 
V.  Bell,  153  Ala.  90,  45  S  56;  Btrming- 
ham  R.,  etc.,  Co.  v.  Adams,  146  Ala. 
267,  40  S  885,  119  AmSR  27  and  note; 
Birmingham  R.,  etc.,  Co.  v.  Frazier, 
(A.)   69  S  969. 

Ga. — Burnett  v.  Rome  B.,  etc.,  Co., 
7  Ga.  A.  323.  66  SE  803. 

Ind. — Refbel  v.  Cincinnati,  etc.,  R. 
Co..  114  Ind.  476,  17  NE  107;  Louis- 
ville, etc.,  R.  Co.  V.  Thompson,  107 
Ind.  442,  8  NB  18,  9  NK  367,  67  AmR 
120;  Hannmond.  etc..  Electric  R.  Co, 
V.  Antonia.  41  Ind.  A.  335.  83  NE  766. 

Minn. — Floody  v.  Great  Northern 
R.  Co.,  104  Minn.  474,  116  NW  943. 

Mo. — Rawson  v.  Kansas  City  El.  R. 
Co.,  129  Mo.  A.  613,  107  SW  1101. 

Oh. — Shrum  v.  Cincinnati,  etc.,  R. 
Co..  10  OhS&CP  244,  8  OhNP  26. 

S.  C. — Jarrell  v.  Charleston,  etc.. 
R.  Co.,  58  S.  C.  491,  36  SE  910. 

Tex. — International,  etc.,  R.  Co.  v. 
Downing.  1«  Tex.  Civ.  A.  043,  41  SW 
190. 

[a]  Allefffttiou  lield  Insnfflolenti^ 

(1)  A  complaint  which  charges  the 
negligence  to  the  act  of  the  con- 
ductor In  Bignaling  the  motorman  to 
go  ahead  while  plaintiff  was  on  the 
side  board  or  step  preparatory  to 
alighting,  and  avers  the  act  of  the 
motorman  in  starting  the  car  with  a 
sudden  Jerk  as  being  the  proximate 
cause  of  the  injury,  but  does  not 
aver  that  the  start  was  negligently 
made,  is  bad  and  subject  to  demurrer 
because  the  negligence  averred  was 
not  the  proximate  cause  of  the  in- 
jury. Mobile  Light,  etc.,  Co.  v.  Bell, 
153   Ala.    90,    45    S    56.      (2)  Where 

flalntirc  alleges  that  while  passing 
hrough  the  doors  of  defendant's  sta- 
tion, which  were  opened  in  the  usual 
manner,  "said  doors,  without  notice 
or  warning  to  plaintHf,  suddenly 
closed,  and  plaintiff  was  crushed  be- 
tween the  same."  .ind  that  she  suf- 
fered certain  specified  injuries,  the 
petition  does  not  state  a  cause  of 
action,  as  there  Is  no  allegation  that 
the  injuries  resulted  from  defend- 
ant's negligence,  and  there  is  no 
necessary  presumption  of  negligence 
from  the  facts  stated.  Rawson  v. 
Kansas  City  El.  R.  Co.,  129  Mo.  A. 
613.  615,  107  SW  1101.  (3)  Where 
the  complaint  alleged  the  negligent 
delay  of  the  train  on  which  plaintiff 
was  a  passenger  for  several  hours, 
and  that  such  train  was  negligently 
stopped  for  over  half  an  hour  on  a 
hlgn  trestle  where  plaintiff,  on  ac- 
count of  the  darkness  and  the  poor 
lights  furnished  by  defendant  on  the 
train,  missed  his  footing,  and  fell  to 
the  ground,  a  demurrer  for  failure 
to  state  a  cause  of  action  was  prop- 
erly sustained,  since  the  complaint 
failed    to    show    defendant's  negli- 

f:ence  to  be  the  proximate  cause  of 
he  Injury.  Jarre!  v,  Charleston,  etc. 
R.  Co.,  58  S.  C.  491,  36  SE  910. 

[b]  As  IwtWMB.  opsratinjr  com- 
pany mad  ownsr  of  swltoli. — where  a 
passenger  thrown  from  a  train  de- 
railed by  failure  of  a  switch  to  lock 
sues  the  operating  company  whose 
employee  is  alleged  to  have  been 
negligent  in  the  use  of  the  switch, 
and  the  carrier  to  whom  the  switch 
beloTiMd,  alleging  that  it  was  In  a 
defecuve  condition,  and  the  only  al- 
legation as  to  the  proximate  cause 
ol  the  derailment  ia  that  the  oper- 


ating company  neglected  properly  to 
throw  and  lock  the  switch,  as  was 
necessary,  the  complaint  does  not,  as 
against  a  demurrer,  state  a  cause  of 
action  against  the  company  owning 
the  switch.  Floody  v.  Great  North- 
ern R.  Co.,  104  Minn.  474,  116  NW 
943. 

[c]  Stactliif  of  train  while  vas- 
senrer  allghtinr.^ — Where  a  petition 
by  a  passenger  traveling  under  a 
live  stock  contract,  authorizing  him 
to  alight  at  Intermediate  stations  to 
look  over  his  stock,  alleged  that  the 
train  stopped  at  night;  tnat  the  con- 
ductor who  was  on  the  caboose  with 
plaintiff  told  him  that  it  was  at  a 
certain  station;  that  plaintiff,  rely- 
ing on  such  Information,  attempted 
to  alight  when  the  train  suddenly 
started,  throwing  him  from  the  train, 
which  was  not  at  a  station  but  over 
a  trestle,  and  Injuring  him;  and  that 
the  negligence  of  the  conductor  was 
the  proximate  cause  of  the  Injury, 
it  could  not  be  said,  as  a  matter  of 
law,  that  the  conductor  should  not 
have  anticipated  that  plaintiff  would 
attempt  to  alight  in  reliance  on  his 
statement,  and  hence  negligence  of 
the  conductor  proximately  causing 
the  injury  was  alleged.  Interna- 
tional, etc..  R.  Co.  V.  Downing,  1* 
Tex.  Civ.  A.  643.  41  SW  190. 

[d]  Elevator  case. — Where,  In  an 
action  for  injuries  to  a  passenger  by 
the  fall  of  an  elevator,  the  petition, 
after  specifically  alleging  wherein  the 
elevator  and  Its  appurtenances  were 
defective,  alleged  that  as  the  proxi- 
mate result  of  such  defects,  spe- 
cifically naming  a  number  of  them, 
and  among  them  the  negligence  of 
defendant  In  falling  to  keep  the  ele- 
vator and  Its  appurtenances,  or  their 
respective  parts.  In  repair,  added  the 
phrase,  "and  by  reason  of  other 
negligences  herein  alleged"  the  ele- 
vator on  a  specified  date  fell  with 
great   force    while   plaintiff   was  a 

fiassenger,  seriously  and  permanently 
njuring  her,  such  allegations  were 
sufUclent  to  allege  the  causal  con- 
nection between  the  acts  of  negli- 
gence specified  and  the  Injuries  com- 
plained of,  Alexander  v,  McGaffey, 
39  Tex.  Civ.  A.  8.  88  SW  462. 

71.  Hammond,  etc.,  Electric  R.  Co. 
V.  Antonia,  41  Ind.  A.  336,  83  NE  7S6. 

78.  Ala. — Central  of  Georgia  R. 
Co.  V.  Bell,  187  Ala.  641,  65  S  836; 
Birmingham  R.,  etc.,  Co.  v.  Fisher. 
178  Ala.  623,  66  S  995;  Birmingham 
R.  Light,  etc..  Co.  V.  Wright,  153 
Ala.  99.  44  S  1037;  Kansas  City,  etc.. 
R.  Co.  V.  Matthews.  142  Ala.  298,  39 
S  207;  Orr  v.  Boocfcholdt.  10  Ala.  A. 
331.  65  S  430. 

Cal. — Wilson  V.  Oakland  Tract  Co., 
(A.)  101  P  413. 

Ga. — Atlantic  Coast  Line  R.  Co.  v. 
Powell.  127  Ga.  805,  56  SE  1006,  9 
LRANS  769.  9  AnnCas  653. 

Ind, — Baltimore,  etc.,  R.  Co.  v. 
Husklns,  183  Ind.  614.  109  NE  764; 
Indianapolis  St.  R.  Co.  v,  Schmidt, 
163  Ind.  360.  71  NE  201;  Southern  R. 
Co,  V.  Adams,  52  Ind.  A.  322.  100  NE 
773;  Indianapolis  Southern  R.  Co.  v. 
Tucker,  51  Ind,  A.  480,  98  NE  431. 

Mich. — Morgan  v.  Lake  Shore,  etc., 
R.  Co.,  138  Mich.  626,  101  NW  838, 
70  LRA  609, 

Mo. — Austin  V.  St.  Louis,  etc.,  R. 
Co..  149  Mo.  A  397.  130  SW  386. 


R.  I.— McCauIey  t.  Rhode  Island 
Co..  26  R.  I.  B58.  57  A  376. 

Tex. — Pullman  Co,  v.  Hoyle,  52  Tex. 
Civ.  A  634,  116  SW  316;  Missouri, 
etc.,  R.  Co.  v.  Overfleld,  19  Tex.  Civ. 
A.  440,  47  SW  684. 

"It  is  sufficient  If  the  facts  averred 
carry  with  them  the  necessary  Infer- 
ence that  such  negligence  was  the 

groxlmate    cause    of    the  injury." 
[ammond,  etc..  Electric  R,  Co.  v.  An- 
tonia, 41  Ind.  A  336,  83  NE  766. 

[a]  niostntloiis^ — (1)  A  declara- 
tion alleging  that  the  employees  of  a 
street  railroad  company  negligently 
permitted  a  car  on  which  plaintiff 
was  riding  as  a  passenger  to  come 
to  a  sudden  stop,  so  that  one  of  the 

fassengers  was  thrown  against  plaln- 
iff,  causing  her  Injury,  sufflciently 
alleges  the  proximate  cause  of  the  in- 
jury. McCauley  v.  Rhode  Island  Co., 
25  R.  I.  568,  57  A  376.  (2)  A  com- 
plaint in  an  action  for  Injuries  to  a 
passenger  of  a  private  carrier  which 
alleges  that  the  carrier  did  not  fur- 
nish a  skillful  driver,  but  a  negli- 
gent one,  as  a  result  of  whose  negli- 
gence the  injuries  occurred,  shows 
the  causal  connection  between  the 
Injuries  and  the  negligence  of  the 
carrier.  Orr  v.  Boockholdt,  10  Ala. 
A.  331.  66  S  430. 

73.  Parker  v.  United  R.  Co.,  154 
Mo.  A.  126,  133  SW  137.  See  also 
Infra  fi  1412. 

74.  Parker  v.  United  R,  Co.,  154 
Mo.  A.  126,  133  SW  137. 

76.  See  supra  S  1395. 

-  76.  Cleveland,  etc..  R.  Co,  v.  Stew- 
art. 24  Ind.  A.  374,  56  NE  917. 

77.  Joinder  of  oanses  of  aetlom 
sranerallT  see  Actions  SS  188-274. 

Splitting-  causes  of  aotlon  gemsraUj 
see  Actions  ff  275-307. 

78.  New  York,  etc.,  R.  Co.  v.  Cal- 
lahan, 40  Ind.  A.  223,  81  NE  670; 
Paducah  Tract.  Co.  v.  Baker,  130  Ky. 
360,  113  SW  449,  18  LRANS  1186; 
Spauldlng  v.  Metropolitan  St.  R.  Co., 

129  Mo.  A.  607,  107  SW  1049;  Foland 
v.  Southwest  Missouri  Electric  R. 
Co.,  119  Mo.  A.  284,  95  SW  968-  GuIf, 
etc.,  R.  Co.  V.  Buford,  S  Tex.  Civ.  A. 
115.  21  SW  272. 

"The  plaintiff  In  an  action  like 
this  has  the  right  to  state,  in  as 
many  different  ways  as  the  facts  will 
justify,  the  negligence  that  caused 
the  injuries  complained  of.  He  is 
not  confined  to  one  act  of  negligence 
on  the  part  of  the  defendant,  but 
may  state  separate  and  diatlpct  con- 
curring acts  that  produced  the  acci- 
dent, and  may  recover  upon  sufficient 
proof  to  support  one  or  more  of 
them."    Paducah  Tract.  Co.  v.  Baker. 

130  Ky.  360,  366,  113  SW  449.  18 
LRANS  1186. 

[a]  most  ration. — A  complaint  for 
injuries  to  a  street  railroad  passen- 
ger may  charge  that  the  accident 
was  due  to  the  negligence  of  the 
motorman  or  to  defects  In  the  car. 
Paducah  Tract,  Co.  v.  Baker,  130  Ky. 
360.  113  SW  449,  18  LRANS  1186. 

[b1  Different  neyllffent  acts  may 
he  averred  in  one  paragra]^  and 
proof  of  any  one  Is  sufficient  to  sus- 
tain the  action.  New  York.  etc..  R.  Co, 
v.  Callahan,  40  Ind.  A.  223.  81  NE  670. 

79.  Raming  v.  Metropolitan  St.  R, 
Co.,  167  Mo.  477,  ST  SW  168;  Thomas 
V.  Charlotte.  et&,  R.  Co.,  88  S.  C 
486,  17  SB  2». 
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duplicity  merely  because  it  joins  the  different  dis- 
astrous consequences  of  defendant's  acts  as  items 
of  plaintiff's  damages.^ 

[(  1416]  (10)  Amrnidment."  In  actions  by  pas- 
sengers against  cazxiers,  as  in  oth^  oases,  amend- 
ments of  the  declaration,  complaint,  or  petition 
may  be  made  which  do  not  introduce  new  causes  of 
action,*^  and  in  a  proper  ease  amendments  are  neces- 
sary and  should  be  made  where  allegations  material 
to  the  cause  of  action  have  been  omitted.^  But  a 
declaration  in  tort  cannot  be  so  amended  as  to  con- 
vert it  into  an  action  on  the  contract  of  earriage.** 


[$  14L7]  b.  Plea  or  Answer."  The  plea  or  answer 
in  an  action  against  a  eairier  by  a  passenger  for 
personal  injuries  is  governed  by  the  general  rules 
relating  to  such  pleadings  in  civil  cases  generally."* 
Thus  the  plea  or  answer  should  allege  facts  setting 
tip  a  complete  defense  to  the  all^tions  in  the 
declaration  or  complaint."  Matters  of  defense,  as 
to  which  there  is  no  allegation  in  the  complaint, 
must  be  set  up  by  special  plea,**  such  as  an  agree- 
ment of  the  passenger  to  assiune  the  risk;^^  and  in 
order  to  entitle  the  carrier  to  make  the  defense  that 
it  has  adopted  and  promulgated  rules  and  rc^la- 


[a]  Xotioa  to  ^Aot^If  one  para- 
graph of  a  complaint  contains  two 
distinct  causes  of  action,  one  for  ex- 
emplary damages  and  one  for  actual 
damages,  each  cause  should  be  stated 
separately,  and  on  the  trial  plaintiff 
should  be  required  to  elect;  ,but,  in 
order  that  plaintiff  should  be  re- 
Qulred  to  stale  each  cause  separately 
and  thereafter  to  elect,  a  motion 
from  defendant  for  that  purpose  is 
necessary,  and  In  the  absence  of  such 
motion  plaintiff  is  entitled  to  elect 
of  his  own  motion  to  try  the  cause 
of  action  for  actual  damages, 
Thomas  v.  Charlotte,  etc.,  R.  Co.,  38 
S.  C.  485,  17  226. 

80.  Choctaw,  etc.,  R.  Co.  v.  Hlckey, 
81  Ark.  679,  99  SW  839:  Cincinnati, 
etc..  R.  Co.  V.  Cheater.  67  Ind.  297; 
Devlno  v.  Central  Vermont  R.  Co.,  63 
Vt.  98„20  A  953. 

[a]  Thmr*  Im  no  misjoinder  of 
causes  of  action  where  a  complaint 
for  damages  for  personal  Injuries, 
and  an  amendment  after  the  deaih 
of  plaintiff  wherein  the  administrator 
sought  damages  for  the  next  of  kin, 
are  united  in  the  same  complaint,  the 

firoceedlngs  and  parties  affected  be- 
ng  the  same.    Choctaw,  etc.,  R.  Co. 
V.  Hickey.  81  Ark.  679.  99  SW  839. 

[h]  KtubMLd  and  wlf*.— Where  a 
htisband  sues  for  Injuries  sustained 
by  himself  and  his  wife  in  the  same 
accident,  he  may  Join  the  whole  dam- 
ace  to  him  la  one  count.  Cincinnati, 
etc.,  R.  Co.  V.  Chester,  67  Ind.  297; 
Devlno  V.  Central  Vermont  R.  Co., 
63  Vt,  98,  20  A  963. 

Bl.  Aaus&dmuit  of  pleaAlsgi  gtn- 
•xmlZr  see  Pleading  [31  Cyc  SBSJ. 

83.  U.  S.— Atlantic,  etc.,  R.  Co.  v. 
LAlrd,  164  U.  S.  393,  IT  SCt  120,  41 
L.  ed.  486. 

Ala. — Hess  v.  Birmingham  R.,  etc., 
Co„  149  Ala.  499,  42  S  696. 

Ga. — Southern  R.  Co.  v.  Jordan,  129 
Ga.  665,  69  SE  802. 

Ill, — Chicago,  etc..  R.  Co.  v.  Wal- 
lace. 104  111.  A.  G5  [aff  202  111.  129, 
S6  NB  1096]. 

Mo. — Dougherty  v.  Missouri  R.  Co., 
97  Mo.  647.  8  SW  900,  11  SW  261. 

N.  T. — Scarry  v.  Metropolitan  St. 
R.  Co..  39  Misc.  802,  81  NYS  284. 

Tex. — Mexican  Cent.  R.  Co.  v.  Mit- 
ten, 13  Tex.  Civ.  A.  663,  80  SW  282. 

 fa]    SMaUa    of  MffllgMoe^d) 

Where  an  allegation  of  negligence 
In  starting  a  car  Is  amended  by  add- 
ing that  the  Injury  was  also  caused 
by  the  character  of  the  horses,  which 
character  was  known  to  defendant, 
the  amendment  does  not  substitute  a 
new  cause  of  action.  Dougherty  v. 
Missouri  R.  Co„  97  Mo.  647,  8  SW 
900.  11  8W  261.  (2)  Where  the 
negligence  alleged  was  a  failure  to 
provide  li^t,  an  amendment  alleging 
unsafe  construction  of  a  platform 
does  not  Introduce  a  new  cause  of 
action.  Alabama,  etc.,  R.  Co.  v. 
Arnold.  80  Ala,  600,  2  S  387.  (3)  An 
allegation  that  a  car's  motion  was 
imperceptible  when  plaintifTs  wife 
started  to  alight  may  be  changed  to 
"Imperceptible  to  her."  Shareman  v. 
St.  Louis  Transit  Co..  103  Mo.  A.  615. 
78  SW  846.  <4)  An  original  count 
averring  that  "the  defendant  care- 
lessly and  negligently  caused  the 
train  to  be  suddenly  and  violently 
started  and  moved"  while  plaintiff 
was  alighting  therefrom  states  the 
same  cause  of  action  as  an  addi- 
tional count  alleging  that  a  reason- 


able time  to  alight  was  not  given  to 
plaintiff.  Chicago,  etc.,  R.  Co.  v. 
Wallace.  104  111.  A.  65.  66  [aff  202  111. 
129.  66  NE  1096].  (5)  A  complaint 
may  be  changed  to  allege  that  the 
car  on  which  plaintiff  was  riding  be- 
fore the  accident  had  not  quite 
stopped  at  the  time  of  such  accident, 
instead  of,  as  originally,  that  the  car 
had  stopped.  Scarry  v.  Metropolitan 
St.  R.  Co.,  39  Misc.  802.  81  NYS  284. 

[b]  OharglBg  negligeaoe  geBaraUr 
in  the  second  amended  petition  in- 
stead of  Bpeciflcally  as  m  the  orig- 
inal and  first  amended  petitions  does 
not  set  up  a  new  cause  of  action.  San 
Antonio  Tract.  Co.  v.  Williams,  34 
Tex.  Civ.  A.  372.  78  SW  977. 

[c]  An  amendment  oharglng  wUl- 
Svi  mlsoondnct  is  permissible  where 
the  facts  are  such  that  a  presump- 
tion of  a  total  Indifference  to  conse- 
quences is  raised.  Southern  R.  Co. 
v.  Jordan,  129  Ga.  665,  59  SE  802. 

[d]  VartUs,^ — In  a  Joint  action  In 
tort  against  two  railroad  companies, 
a  dismissal  as  to  one  of  the  two 
Joint  tort-feasors  and  an  allegation 
that  the  injury  was  occasioned  solely 
by  the  remaining  defendant  is  per- 
missible, and  does  not  introduce  a 
new  cause  of  action.  Atlantic,  etc.. 
R.  Co.  v.  Laird,  164  U.  S.  393,  17 
SCt  120,  41  L.  ed.  485. 

83.  Montgomery  Tract.  Co.  v. 
Fltxpatilck.  149  Ala.  511,  48  S  136.  9 
LRANS  861:  Salmon  v.  City  Electric 
R.  Co.,  124  Ga.  1066,  63  SB ^76;  Hop- 
kins V.  Chicago,  etc.,  R.  Co.,  128  Wis. 
403.  107  NW  330. 

[a]  It  Is  sxror  to  zefflae  an 
amendment  which  is  germane  and 
material.  Salmon  v.  City  Electric  R. 
Co.,  124  Ga.  1056,  53  SB  676. 

84.  Cox  V.  Richmond,  eta,  R.  Co., 
87  Ga.  747,  13  SB  827.  See  generally 
Pleading  [31  Cyc  431]. 

86.  See  generally  Pleading  [31 
Cyc  126]. 

Pleading  oontrlbntory  negllgenoe 
see  Infra  I  1615. 

88.  See  Pleading  [31  Cyc  126]. 
And  see  Western  R.  Co.  v.  McGraw, 
183  Ala.  220,  62  S  772  (holding  that, 
in  an  action  for  injuries  to  a  passen- 
ger by  derailment,  pleas  alleging 
that  the  derailment  was  caused  by  a 
third  person,  but  falling  to  allege 
that  defendant's  negligence,  as  al- 
leged in  the  complaint,  did  not  con- 
cur with  that  of  the  third  person,  is 
demurrable);  Susznik  v.  Alger  Log- 
ging Co.,  76  Or.  189,  147  P  922. 

[a]  Pleading  law  of  state. — A 
carrier  which,  when  sued  by  a  pas< 
senger  riding  on  a  pass,  for  injuries 
Incurred  while  alighting,  plead.«i  the 
common  law  of  the  state  within 
which  the  passenger  took  passage 
and  the  state  within  which  the  acci- 
dent occurred,  and  the  statutory  law 
of  the  states  and  a  general  denial, 
sufficiently  pleads  rights  under  the 
federal  statutes.  Wentz  v.  Chicago, 
etc.,  R.  Co.,  263  Mo.  450,  lOS  SW 
lies.  AnnCa8l916B  317. 

87.  lAwrence  v.  Kaul  Lumber  Co., 
171  Ala.  300,  66  S  111;  Highland  Ave., 
etc.,  R.  Co.  V.  Swope.  115  Ala.  2R7, 
22  S  174;  Ohio.  etc..  R.  Co.  v.  Nick- 
less,  71  Ind.  271;  Powers  v.  Rome, 
etc..  R.  Co..  3  Hun  (N.  Y.)  285. 

[a]  Oomplate  defense. — (1)  Where 
a  plea  alleges  that  persons  who  were 
operating  the  train  charged  to  have 
done  the  Injury  were  operating  It 


without  the  knowledge  or  consent  of 
defendant,  yet  undertakes  to  defend 
by  exculpating  them,  and  falls  so  to 
do,  it  is  bad  on  demurrer.  Thus, 
where  the  cause  of  action  set  up  was 
an  injury  incidental  to  a  collision 
caused  by  negligence  on  the  part  of 
defendant's  employees  in  failing  to 
give  proper  signals,  "which  would 
have  enabled  th©  train  on  which 
plaintiff  was  riding  to  avoid  the  col- 
lision, or  would  have  enabled  plain- 
tiff to  escape  from  the  impending 
danger,"  a  plea  was  held  bad  which 
failed  to  show  that  the  injury  would 
not  have  been  avoided  by  the  giving 
of  the  signals.  Highland  Ave.,  etc., 
R.  Co.  V.  Swope,  115  Ala.  287,  22  S 
174.  <2)  Where  a  complaint  for 
causing  the  death  of  a  passenger 
does  not  charge  tliat  defendant  was 
a  common  carrier,  but  only  that  it 
operated  a  ti^n  on  a  railroad,  and 
that  the  decedent  was  being  carried 
by  defendaht  as  a  passenger,  pleas 
alleging  that  the  deceased  volun- 
tarl^r,  without  Invitation,  and  with- 
out compensation  to  defendant, 
boarded  the  car  on  which  he  was 
riding,  show  a  complete  defense  to 
counts  of  the  complaint,  tmsed  on 
simple  negligence.  Lawrence  v.. Kaul 
Lumber  Co..  171  Ala.  300.  66  S  111. 

[b]  Slreot  and  positive  denlaL.— 
Under  a  code  provision  requiring  an 
answer  to  contain  a  general  or  spe- 
cific denial  of  each  material  allega- 
tion of  the  complaint,  controverted 
by  defendant,  or  of  any  knowledge 
or  information  thereof  sufficient  to 
form  a  belief,  and  prescribing  the 
modes  of  traversing  a  complaint, 
whichever  mode  is  adopted  it  must 
he  a  direct,  positive,  and  explicit  de- 
nial; a  negation,  not  an  allegation. 
Hence  an  answer  that  defendant, 
"upon  its  Information  and  belief, 
says  that  said  plaintiff  was  not  by 
reason  of  said  collision  or  at  all 
bruised  or  injured  in  the  back  and 
thigh  or  elsewhere,  and  that  he  has 
not  by  reason  of  said  alleged  Inju- 
ries ever  since  or  for  any  time  been 
sick,  sore  and  lame  and  unable  to  at- 
tend to  his  ordinary  business,  and 
that  said  plaintiff  has  not  been  at 
the  expense  of  medical  treatment  and 
medicines  In  consequence  thereof, 
and  that  said  plaintiff  has  not  by 
reason  of  the  premises  suffered  datm- 
ages,"  etc..  was  bad,  and  an  order 
directing  a  Judgment  for  plaintiff  Oft 
the  answer  as  f ri  voloua  was  sus- 
tained. Powers  V.  Rome,  etc.  R.  Co., 
3  Hun  (N.  Y.)  285. 

88.  Alabama  City,  etc.,  R.  Co.  v. 
Cox,  173  Ala.  629.  65  S  909;  Pitts- 
burgh, etc..  B.  Co.  V.  Htggs.  165  Ind. 
694,  76  NB  299,  4  LR^S  1081. 

[a]  lUastratlon. — ^Where  a  car- 
rier carrying  a  passenger  beyond  her 
station  and  requiring  her  to  alight 
and  to  walk  back  to  the  station  be- 
lieved that  the  injury  sustained  by 
the  passenger  while  walking  back  to 
the  station  was  proximately  caused 
by  her  defective  eyesight,  and  not 
by  the  negligence  of  the  trainmen,  it 
must  by  special  plea  allege  such 
facts  In  the  absence  of  any  allega- 
tion in  the  complaint  as  to  defective 
eyesight.  Alabama  City,  etc.,  R.  Co. 
V.  Cox.  173  Ala.  629,  55  S  909. 

89.  PittBbureh.  etc..  R.  Co.  v. 
HIggS.   166  In£.  694,   76  NB  299,  4 
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tions  which  the  passenger  has  violate,  it  must 
plead  Bnch  rales  and  a11^  the  facts  which  con- 
stitute the  defense.*"  Where  defendant  pleads 
specially  mmtters  which  are  covered  by  the  general 
issne,  its  plea  is  bad  as  amounting  to  the  general 
issne.*^ 

WalTO  of  defenaes.  Defenses  not  made  in  the 
plea  or  answer  are  generally  r^arded  as  waived.** 

Admittdcms.**  An  answer  admittii^  that  defend- 
ant is  a  railroad  or  a  street  railrowl  corporation 
admits  its  character  as  a  common  carrier  of  pas- 
sengNs.**  A  plea  of  the  general  issne  admits  pos- 
session  and  control  of  the  car  uid  applionees  de- 
scribed in  the  declaration,*"  and  the  capacity  in 
which  defendant  is  sued,**  and  also  admits  the  char- 


acter in  which  plaintiff  brings  his  action  as  set  ont 
in  the  complaint.*' 

[$  1418]  6.  Issues,  Proof,  and  Variance— ». 
laniM.**  In  an  action  b^  a  passenger  against  a 
carrier  for  personal  injiiries,  as  in  other  civil  ac- 
tions, such  matters,  and  such  only,  will  be  considered 
on  the  trial  as  are  yrc/peAs  put  in  issne  by  the 
pleadings  and  proof  in  the  ease.**  Thus  only  endi 
theory  of  the  case  or  such  matters  of  n^ligence  as 
are  properly  pat  in.  issue  by  the  pleadings  and  proof 
can  be  relied  on  by  plaintifE  as  giounde  for  a  recov- 
ery; he  cannot  cha^  one  kind  of  ne^^igeuee  or 
wrong  and  recover  for  ni^lig«nee  or  wrong  of  a 
difEerent  character;^  and  the  same  rule  applies  to 
matters  which  can  be  relied  on       defendant  as 


Twlname.  Ill  Ind.  587,  13  NB  E6; 
Fish  V.  Delaware,  etc.,  R.  Co..  211 
N.  Y.  374,  105  NE  661  [rev  168  App. 
Div.  82,  143  NTS  365  <aff  79  MIhc. 
636,  141  NTS  245)1:  McElwain  v. 
Erie  R.  Co.,  21  NTWklyDIg  21.  But 
see  Kimball  v.  Boston,  etc.,  R.  Co., 
65  Vt.  96  (holding  that  a  plea  that 
the  paaseneer  was  riding  on  a  free 
ticket  and  had  assumed  the  risks  of 
Injury  was  bad  as  amounting  to  tho 
general  issue). 

[a]  Tbas,  in  an  action  for  per- 
sonal injuries  to  plaintiff  Incurred 
while  traveling  as  a  passenger  on  de- 
fendant's road,  unless  the  facts  al- 
leged in  plaintiff's  complaint  are  of 
such  a  character  as  to  show  that  he 
assumed  the  risk,  or  that  the  liabil- 
ity of  defendant  was  limited  by  some 
special  contract,  defendant.  If  it  re- 
lies on  such  an  agreement  or  ron- 
tract,  must  specially  plead  It  as  a 
defense.  Pittsburgh,  etc.,  R.  Co.  v. 
Higgs,  165  Ind.  694,  76  NE  299.  4 
LRANS  1081. 

90.  Liane  v.  Choctaw,  etc.,  R.  Co., 
19  OkL  324.  91  P  883. 

91.  Atlantic  Coast  Line  R.  Co.  v. 
Crosby,  6S  Pla.  400,  43  S  S18;  Bolton 
V.  Missouri  Pac.  R.  Co.,  172  Mo.  92, 
72  SW  630:  Kllet  V.  St.  Louis,  etc.. 
K.  Co.,  76  Mo.  518:  Ktmball  V.  Bos- 
ton, etc.,  R.  Co..  55  Vt.  95. 

[a]  niiutrmtions. — (1)  A  special 
plea  to  the  effect  that  the  acts  com- 
mitted by  plaintiff  were  the  proxi- 
mate cause  of  the  injury  sets  up  a 
defense  amounting  to  the  general 
issuQ  and  is  propeny  stricken  out  on 
motion.  Atlantic  Coast  Line  R.  Co. 
V.  Crosby,  62  Fla.  400.  43  S  318.  (2) 
In  an  action  based  on  the  want  of 
care  on  the  part  of  employees  and 
defects  in  a  roadbed,  a  special  plea 
alleging  that  the  accident  was 
caused  by  a  rainstorm  should  be 
stricken  out  as  alleging  matter  to  be 
shown  under  the  general  denial.  El- 
let  V,  St.  Louis,  etc.,  R.  Co.,  76  Mo. 
618. 

93.  Illinois  Cent.  R.  Co.  v.  Minor, 
69  Miss.  710.  11  S  101.  16  LRA  627; 
St.  Louis  Southwestern  R.  Co.  v. 
Parks,  40  Tex.  Civ.  A.  480,  9ff  SW 
143.  See  generally  Pleading  [31  Cyc 
1281. 

[a]    A  Oefeot  of  parties  when  not 

S leaded  will  be  deemed  to  be  waived, 
t.  Louis  Southwestern  R.  Co.  v. 
I'arks,  40  Tex.  Civ.  A.  480,  90  SW 
343. 

93.  See    generally    Pleading  [31 

Cyc  2061. 

94.  Burbrldee  v.  Kansas  City 
Cable  R.  <"o..  36  Mo.  A.  669. 

95.  Klocpher  v.  Osborne.  177  111. 
A.  384. 

96.  Kloepber  v.  Osborne.  177  IlL 
A.  384. 

97.  Bfrmlngham  R.,  etc.,  Co.  v. 
Moore,  161  Ala.  327.  43  S  841. 

98.  See  generally  Pleading  [81 
Cyc  6701. 

99.  U.  8. — Camden,  etc..  R.  Co.  v. 
Rice.  137  Pod.  326.  69  CCA  656. 

III. — Chicago,  etc..  R.  Co.  v.  I>oan. 
196  111.  168,  62  NE  826  [aff  9S  111.  A. 
247];  Wood  V.  Illinois  Cent  R.  Co., 
185  in.  A.  180. 

Miss. — Tazoo.  etc,  R.  Co.  v. 
Humphrey.  83  Miss.  721,  36  S  154. 


Mo. — Scrlvner  v.  Missouri  Pac,  R. 
Co..  260  Mo.  421.  169  SW  83;  Conway 
V.  Metropolitan  St.  R.  Co.,  161  Mo.  A. 
81,  142  SW  1101;  Canaday  v.  United 
R.  Co..  134  Mo.  A.  282.  114  SW 
88. 

Mont. — John  v.  Northern  Pac.  R. 
Co..  42  Mont.  18,  111  P  682,  32  LRA 
NS  86. 

N.  T. — Ulrich  V.  Interborough 
Rapid  Transit  Co.,  157  NYS  768:  Ru- 
bin V.  Interborough  Rapid  Trasit  Co.. 
136  NTS  60.  . 

N.  C. — ^Williams  v.  Gill,  122  N.  C. 
967.  29  SE  879. 

Tex. — Missouri,  etc.,  R.  Co.  v.  Huff, 
98  Tex.  110.  81  SW  625  [rev  <Clv.  A.) 
78  SW  249:  Ft.  Worth,  etc.,  R.  Co.  v. 
Taylor,  (Civ.  A.)  162  SW  967. 

[a]  aross  nsgllgeno*. — (1)  Where 
the  declaration  alleges  mere  negli- 
gence and  defendant  gives  notice,  as 
required  by  statute,  tnat  it  will  rely 
on  contributory  negligence  as  an  af- 
flrmative  defense,  and  plaintiff  gives 
no  counter  notice  of  matter  Intended 
to  be  proved  in  avoidance  of  the 
special  defense,  and  does  not  object 
to  testimony  In  support  of  such  de- 
fense, no  Issue  of  gross  negligence 
is  presented.  Yazoo,  etc.,  R.  Co.  v. 
Humphrey.  83  Miss.  721.  36  S  164 
(under  Rev.  Code  [1892]  I  686).  (2) 
Where,  In  an  action  for  injuries  re- 
ceived while  plaintiff  was  traveling 
on  a  free  pass  furnished  him  by  de- 
fendant as  an  ofllclal  of  another 
railroad  company,  which  exempted 
defendant  from  liability  for  Injuries 
caused  by  its  negligence  or  other- 
wise, the  court  charged,  on  plaintiff's 
request,  that  a  common  carrier  can- 
not be  exonerated  by  any  agreement 
from   liability  for  the  gross  negli- 

f:ence  of  Itself  or  servants,  so  that, 
f  defendant  was  guilty  of  gross  neg- 
ligence, causing  piaintifTs  Injuries, 
the  Jury  must  And  for  plaintiff; 
plaintiff,  by  tendering  the  Instruc- 
tion, tacitly  adopted  the  court's  the- 
ory that  plaintiff  was  riding  on  a 
free  pass,  and  the  only  question  In 
addition  to  that  of  damages  was 
whether  defendant  was  guilty  of 
gro»s  negligence.  John  v.  Northern 
Pac.  R.  Co..  42  Mont.  18,  111  P  632, 
32  LRANS  85. 

[b]  Discovered  parlL — Where 
plaintiff  alleged  that  he  was  in  the 
usual  and  proper  place  for  taking  a 
street  car  at  the  time  he  was  struck, 
an  allegation  that  defendant  negli- 
gently failed  to  stop  the  car  after 
discovering  plaintiff's  presence  "at 
said  time  and  place"  was  Insuffici- 
ent to  raise  the  Issue  of  discovered 

Seril.  Townsend  v.  Houston  Electric 
O.,  (Tex.  Civ.  A.)  154  SW  629. 

[c]  CBiangtng  lisoe^ln  an  action 
for  an  assault  committed  by  an  em- 
ployee on  a  passenger  on  defendant's 
train.  It  is  not  prejudicial  to  defend- 
ant to  change  tne  issue,  "Did  the  de- 
fendant, through  the  conductor  and 
other  agents  or  servants,  unlawfully 
assault  and  beat  the  plaintiff?"  ten- 
dered by  plaintiff,  by  substituting 
"or"  in  place  of  "and,"  where  the 
complaint  alleged  that  plaintiff  was 
assaulted  by  the  conductor  and  an- 
other person  In  defendant's  employ- 
ment.   Williams  v.  Oil],  122  N.  C. 


967,  29  SE  879. 

1.  Ala. — Birmingham  R.,  etc,  Co, 
v.  Yates.  Ifig  Ala,  S81,  53  S  915. 

Cal, — Champagne  v.  Hamburger. 
16B  Cat.  683.  147  P  964;  Wuilorefi  v. 
United  R  Co.,  17  Cal.  A.  121,  118  P 
947. 

Del. — Freeman  v.  Wilmington,  etc., 
Tract.  Co.,  26  Del.  107,  80  A  1001. 

III. — Glass  V.  Chicago  Union  Tract. 
Co..  144  III.  A.  116;  Chicago  Union 
Tract.  Co.  v.  Lowenrosen,  126  111.  A. 
194  [aff  222  111.  506.  78  NB  813]; 
Chicago,  etc.,  R.  Co.  v.  Hawk,  36  111. 
A.  327  [rav  on  other  grounds  133 
111.  37.  27  NE  450;  and  aff  147  111. 
399,  35  NE  1391. 

Ind. — Louisville,  etc.,  R.  Co.  v. 
Renlcker.  8  Ind.  A.  404,  35  NE  1047. 

Iowa. — Fltiglbbon  v.  Cniicago.  etc.. 
R.  Co..  108  Iowa  614.  79  NW  477. 

Ky  — Belt  Electric  Line  Co.  v.  Tom- 
Un  40  SW  926,  19  KyL  4SS;  Louis- 
villa,  etc.,  R.  Co.  V.  Hampton.  7  Ky. 
Op.  296. 

Md. — Plummer  v.  Washington,  etc., 
R.  Co..  124  Md.  200.  92  A  fs*. 
_  Mass. — Lemay  v.  Springfield  St.  R- 
Co..  210  Mass.  63,  96  NE  79.  87  LRA 
NS  43. 

Mich. — Krouse  v.  Detroit  United 
R,  Co.,  170  Mich.  438.  136  NW  434. 

Minn. — DePoe  v.  St.  Paul  City  R. 
Co..  65  Minn.  319,  68  NW  35. 

Mo. — Beave  v.  St.  Louis  Transit 
Co..  212  Mo.  331.  Ill  SW  52;  David- 
son V.  St.  Louis  Transit  Co.,  211  Ho. 
320,  109  SW  583;  Becker  v.  Lincoln 
Real  Est.,  etc.,  Co.,  174  Mo.  248.  73 
SW  681  (elevator  case);  Chitty  v. 
St.  Louis,  etc.,  R.  Co.,  148  Mo.  H,  49 
SW  868;  Allen  v.  Dunham,  188  Ho, 
A.  193,  175  SW  186. 

Mont. — Pierce  v.  Great  Falls,  etc, 
R.  Co.,  22  Mont.  446,  66  P  867. 

Nebr. — Fremont,  etc.,  R,  Co.  v. 
Root,  49  Nebr.  900.  69  NW  397. 

N.  Y. — McQrane  v.  Nassau  Electric 
R.  Co.,  134  App.  Dlv,  257,  118  NTS 
896. 

N.  C. — Moss  V.  North  Carolina  B. 
Co.,  122  N.  C.  889.  29  SE  410. 

Tex. — Ft.  Worth,  etc.,  R.  Co.  v. 
Taylor.  (Civ.  A.)  162  SW  967:  St. 
Louis  Southwestern  R.  Co.  v.  John- 
son. 100  Tex.  237,  97  SW  1039;  Gal- 
veston, etc..  R.  Co.  V.  Watts.  (Civ. 
A.)  182  SW  412:  Norton  v.  Galves- 
ton, etc..  R.  Co..  (Civ.  A,)  108  SW 
1044;  Missouri,  etc..  R.  Co.  v.  Radas. 
48  Tex.  Civ,  A.  322.  107  SW  63. 

Eng. — Mayor  v.  Humphries.  1  C.  A 
P.  251.  12  ECL  151. 

[a]  n«ui,  (1)  where  the  gist  of 
an  action  Is  for  injuries  received 
while  alighting  from  a  train,  a  re- 
covery cannot  ne  had  for  a  cause  of 
action  for  carrying  plaintiff  past  his 
destination,  Louisville,  etc.,  R.  Co. 
v.  Renlcker,  8  Ind.  A.  404,  36  NE 
1047.  (2)  Where  a  petition  alleges 
that  plaintiff  was  injured  by  being 
thrown  out  of  the  door  and  on  the 
ground  by  a  collision,  he  cannot  re- 
cover by  showing  that  ha  had  rea- 
sonable cause  to  apprehend  a  colli- 
sion, and  that,  believing  the  danger 
to  bie  Imminent,  he  jumped  from  tha 
train  and  was  Injured,  where  such 
facts  were  not  pieadad,  'slnea  tfaay 
are  inconsistent  with  tha  specific 
negllgenee   averred.     Chitty   v.  St. 
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grounda  of  defense.'  The  theoiy  on  wliidi  a  com- 
plaint against  a  carrier  proceeds  most  be  gathered 
from  ttkb  general  scope  of  the  pleading  and  not 
from  detached  all^tions,^  or  from  facts  subse- 
qaently  disclosed  by  the  evidence;*  and  statements 
of  facts  m«rely  as  induoement  or  as  steps  leading 
up  to  the  injnry  counted  on  will  not,  for  the  pur- 
pose of  restncting  plaintiff's  mMsnre  of  dami^gres, 
be  construed  as  the  statement  of  the  cause  of  action 
on  which  a  recovery  is  sought."  The  gist  of  sneh  an 
action  for  personal  injuries  received  by  a  passenger 
is  generally  simple  negligence*  and  recovery  cannot 


be  had  on  a  count  for  n^^;ence  on  proof  of  Tillfnl 
and  wanton  injury.'  So  where  the  gist  of  the  action 
is  an  injury  occasioned  by  the  willful  acts  of  an 
employee,  recovery  can  be  had  only  by  showing  a 
willful  injury.' 

A  geneial  denial  or  general  iasne  puts  in  iaane  the 
facts  essential  to  plaintiff's  recovery,"  but  it  does 
not  put  in  issue  the  ownership  of  the  tra^  or  the 
control  of  the  cars.^" 

1419]  b.  Hatters  to  Be  Proved."  Negligence  or 
other  matters  material  to  sustain  the  action,^ 


Louis,  etc.,  R.  Co..  148  Mo.  64,  49 
SW  86«.  (3>  Where  the  cause  of 
action  alleged  Is  negllKence  on  the 
part  of  the  carrier  In  runnins  a  train 
over  a  track  which  had  been  under- 
minded  by  a  flood,  a  recovery  cannot 
be  had  for  defects  In  the  roadbed  or 
In  the  ties  or  materials  used  on  the 
road.  Ely  v.  St.  Louis,  etc.,  B.  Co., 
77  Mo.  84.  <4)  A  declaration  charg- 
ing only  nefrligent  operation  of  a 
car  does  not  authorise  recovery  for 
mere  negligence  In  using  a  defec- 
tively equipped  car.  Lemay  v. 
Sprlnefleld  St.  R.  Co.,  210  Mass.  68, 
96  NB  79,  37  L.RANS  43.  (5)  Where 
plaintiff  relies  solely  on  defendant's 
alleged  negllgencfr  In  suddenly  stop- 
ping a  train  with  unusual  violence, 
which  was  not  negligent,  but  prop- 
erly done  to  avoid  a  collision,  he  can- 
not recover  for  other  (tr  difterent 
causes  of  negligence,  or  on  the  the- 
ory of  res  ipsa  loquitur.  Todd  v. 
Missouri  Pac.  R.  Co.,  126  Mo.  A.  684, 
106  SW  671.  (6_)  Where  the  negli- 
geracB  alleged  Is  in  stopping  a  street 
car  and  starting  it  while  the  pas- 
senger was  allgnting.  plaintiff  can- 
not recover  If  tha  car  did  not  stop 
untl)  after  she  fell.  McGrane  v. 
Nassau  Electric  R.  Co.,  134  App.  Div. 
267.  118  NTS  896.  (7)  Where  the 
negligence  alleged  is  In  falling  to 
stop   the  train  at  a  station  where 

Elaintlff  was  to  change  cars  to  allow 
er  to  get  off.  and  In  suddenly  and 
carelessly  accelerating  the  speed  of 
the  train  while  she  was  getting  off 
there,  plaintiff  cannot  recover  for  the 
failure  of  the  company  to  show  her 
the  safe  way  to  go  from  one  traiji 
to  another  at  said  station,  or  from 
any  train  to  the  station,  or  from  the 
station  to  any  train.  Moss  v.  North 
Carolina  R.  Co.,  122  N.  C.  889,  29 
SE  410.  (8)  Under  an  allegation  of 
negligence  in  that  the  car  was  sud- 
denly started  as  he  was  attempting 
to  get  on,  plaintiff  cannot  recover 
because  of  any  negligence  In  not 
stopping  It  thereafter.  Christie  v. 
Galveston  City  R.  Co..  (Tex.  Ctv.  A.) 
39  SW  638.  (9)  Where  the  cause  or 
action  alleged  is  that  defendant 
failed  to  stop  Its  train  long  enough 
to  permit  plaintiff  to  alight  wUh 
safety,  a  recovery  cannot  be  had  on 
account  of  the  failure  of  the  com- 
pany to  keep  the  platform  lighted. 
Price  v.  St.  Irf}uiB,  etc.,  R-  Co.,  72 
Mo.  414.-  (10)  Where  the  cause  of 
action  is  alleged  to  be  the  overturn- 
ing of  a  stagecoach  through  the  neg- 
ligence of  the  driver,  a  recovery  can- 
not be  had  if  the  stage  was  over- 
turned from  the  coming  out  of  a 
linchpin.  Mayor  v.  Humphries,  1  C. 
&  P.  261,  12  ECL  151.  (11)  In  an 
action  to  recover  for  injuries  re- 
ceived by  plaintiff  while  alighting 
from  a  street  car,  although  the  peti- 
tion avers  that  the  car  was  stopped 
for  the  purpose  of  allowing  plaintiff 
to  get  oft,  he  may  recover  on  the 
hypothesis  that  it  was  stopped  under 
such  circumstances  as  to  Justify 
him  in  believing  that  It  was  stopped 
for  such  purpose.  Belt  Electric  Line 
Co.  v.  Tomlln,  40  SW  925,  19  KyL 
433.  (12)  Where,  in  an  action  for 
injuries  caused  by  the  premature 
starting  of  a  street  car,  plaintiff's 
petition  did  not  aver  that  a  signal 
was  given  to  stop  the  car  on  the 
west  side  of  a  cross  street,  nor  that 
that  was  the  regular  stopping  place, 
but  charged  only  that  plalnutt  sig- 


naled the  operating  employees  to 
stop  the  car  at  the  intersection  of 
certain  streets,  "a  regular  stopping 
place  for  the  discharge  of  passen- 
gers," and  that  the  car  stopped  there, 
plaintiff  was  not  committed  to  the 
theory  that  the  west  side  of  the 
street  Intersection  was  the  regular 
stopping  place  for  the  discharge  of 
east-bound  passengers,  nor  was  she 
required  to  prove  the  same.  Gro- 
shong  V.  United  R;  Co.,  142  Mo.  A. 
718.  121  SW  1084. 

[b]  Wbere  speolllo  iajnries  ars 
alleged,  recovery  cannot  be  had  for 
injuries  not  so  specifled.  Stevens  v. 
ICansas  City  Bl.  R.  Co.,  136  Mo.  A. 
619,  105  SW  2«. 

[c]  Elevator  oa«e. — A  complaint 
for  Injury  to  an  elevator  passenger 
which  alleges  that  defendant  was 
negligent  in  falling  properly  to  oper- 
ate the  elevator  is  sufficient  to  sup- 
port a  recovery  for  negligence  In 
permitting  the  elevator  to  be  over- 
crowded. Champagne  v.  A.  Ham- 
burger. 189  Cal.  688.  147  P  954. 

2.  Lawrence  v.  Kaul  Lumber  Co., 
171  Ala.  300,  55  S  111;  Mlrrlelees 
V.  Wabash  R.  Co.,  163  Mo.  470,  63  SW 
718. 

fa]  Thus,  where  an  action  for  In- 
juries to  a  person  riding  on  a  freight 
train  was  dismissed  as  to  a  count 
baaing  his  right  on  the  theory  that 
he  was  a  passenger,  and  the  case  was 
submitted  on  instructions  astced  by 
both  plaintiff  and  defendant,  which 
declared  that  plaintiff  was  a  tres- 
passer, a  defense  that  defendant  was 
not  liable,  because  of  plaintiff's  fraud 
In  representing  himself  to  be  the 
owner  of  a  mileage  ticket  issued  to 
another^  which  he  Induced  the  con- 
ductor to  accept  In  payment*  of  his 
fare,  was  therebv  eliminated  from 
the  case.  Mirrielees  v.  Wabash  R. 
Co..  163  Mo.  470.  63  SW  718. 

3.  Citizens'  St  R-  Co.  v.  Wllloeby, 
1S4  Ind.  663,  83  NE  687. 

4.  International,  etc,  R.  Co.  v. 
Williams,  (Tex.)  183  SW  1186;  Nor- 
ton V.  Galveston,  etc.,  R.  Co.,  (Tex. 
Civ.  A.)  108  SW  1044. 

5.  Denver,  etc.  Rapid  Transit  Co. 
V.  Dwyer,  20  Colo.  132.  36  P  1106; 
Forrester  v.  Metropolitan  St.  R.  Co., 
116  Mo.  A.  37.  »1  SW  401:  St.  Loula 
Southwestern  R.  Co.  v.  Parks,  (Tex. 
Civ.  A.)  73  SW  489.  . 

[a]  Ooatnet  of  carrlags. — When 
the  action  against  a  carrier  for  in- 
juries to  a  passenger  sounds  in  tort, 
the  allegation  of  the  contract  of  car- 
riage Is  regarded  as  a  mere  induce- 
ment to  the  action  to  show  the  right 
to  sue  as  passenger.  Canaday  v. 
United  R.  Co..  134  Mo.  A.  282.  114 
SW  88. 

e.  Butler  V.  Wilmington  City  R. 
Co.,  25  Del.  262,  78  A  871:  Louisville, 
etc..  R.  Co.  v.  Wood.  113  Ind.  644.  14 
NE  572.  16  NB  197;  Cramer  v.  Snrlng- 
fleld  Tract  Co.,  112  Mo.  A.  850.  87 
SW  24;  Gulf,  etc.,  R.  Co.  v.  Redeker. 
46  Tex.  Civ.  A.  312,  100  SW  362. 

[a]  A  delay  of  a  train  for  three 
hours,  without  reasonable  excuse  and 
without  notice  to  a  passenger,  under 
such  conditions  as  result  In  her 
injury,  Is  not  a  breach  of  the  con- 
tract of  carriage,  but  negligence 
amounting  to  a  tort  Gulf,  etc,  R. 
Co.  v.  Redeker,  46  Tex.  dv.  A.  812. 
100  SW  362. 

[b]  A  oha^e  of  wiUfolness  wlU 
1)e  ignored  (1)  and  treated  as  mere 
■urpluaage   In   a   petition  wherein 


laoth  willfulness  and  negligence  are 
alleged  as  grounds  for  recovery. 
Cramer  v.  Springfield  Tract  Co.,  112 
Mo.  A.  360,  87  SW  24.  (2)  In  an  ac- 
tion for  Injuries  alleged  to  have  been 
occasioned  by  the  "negligence,  care- 
less, willful,  heedless  and  Improper 
acts  of  said  conductor"  in  pulling 
plaintiff  from  a  car  while  she  was 
attempting  to  alight,  the  complaint 
shows  a  case  of  negligence  and  not 
a  willful  injury,  notwithstanding  the 
use  of  the  word  "willful."  Louis- 
ville, etc..  R.  Co.  V.  Wood,  113  Ind. 
544.  14  NE  572,  16  NB  197. 

7.  Newberry  v.  Atkinson.  184  Ala. 
567.  64  S  46;  Louisville,  etc.,  R.  Ca 
V.  Perkins,  162  Ala.  183,  44  S  603; 
Pitzgibbon  V.  Chicago,  etc.,  R.  Co., 
108  Iowa  614,  79  NW  477. 

8.  Highland  Ave.,  etc..  R.  Co.  v. 
Winn,  93  Ala.  306,  9  S  609;  Indiana, 
etc.  R.  Co.  v.  Burdge,  94  Ind.  46; 
Way  v.  Chicago,  etc..  R.  Co..  73  Towa 
463,  36  NW  625:  San  Antonio  Trac- 
tion Co.  V.  Lambkin,  (Tex.  Ctv.  A.)  99 
SW  674. 

[a]  Where    gross    nsgUgenos  is 

charged,  an  allegation  of  the  rela- 
tion of  passenger  and  carrier  is  not 
material,  although  a  recovery  cannot 
be  had  on  proof  of  that  slight  de- 
gree of  negligence  which  would  have 
been  sufflclent  to  charge  defendant 
had  the  relation  existed.  Way  v. 
Chicago,  etc.,  R.  Co..  73  Iowa  463,  35 
NW  626. 

[b]  The  gin  of  am  action  sjntaurt 
a  street  oar  eon^any  for  insults  of- 
fered by  a  conductor  to  a  female  pas- 
senger is  the  wrongful  act  of  the  con- 
ductor Independent  of  negligence. 
San  Antonio  Tract  Co.  v.  Lambkin, 
(Tex.  Civ.  A.)  99  SW  674. 

9.  Kelley  v.  Grand  Trunk  Western 
R.  Co.,  46  Ind.  A.  697.  93  NB  616; 
Smith  V.  Chamberlain,  38  S,  a  529, 
1?  SE  371.  19  LRA  710.  See  also 
infra  I  1422. 

10.  Patterson  v.  Jacksonville 
Tract.  Co..  213  Fed.  289,  130  CCA  18; 
Pell  V.  Joliet,  etc,  R.  Co.,  338  111.  BIQ, 
87  NE  S42  [aff  142  111.  A.  3621; 
Eckels  V.  Bryant  137  111.  A.  234:  Hill 
V.  Chlca«o  City  R.  Co.,  126  III.  A. 
162, 

la]  VwOm  Bale  Vo.  n  of  tbs 
milam  of  tbs  nosida  Olxemt  Oowt  in 

common-law  actions,  a  plea  of  not 
guilty  to  a  declaration  for  Injuries  In 
a  collision  betwecoi  two  street  cars, 
alleged  to  be  owned  and  operated  by 
defendant,  does  not  deny  that  de- 
fendant owned  and  operated  the  cars. 
Patterson  v.  Jacksonville  Tract.  Co.. 
213  Fed.  289,  130  CCA  13. 

11.  See  generally  Pleading  [31  Cyc 
6741. 

la.  U.  S.— Boston,  etc..  R.  Co.  v. 
Miller,  203  Fed.  968.  122  CCA  270; 
Lydon  v.  Robert  Smith  Ale  Brewing 
Co.,  133  Fed.  830. 

Ala. — Birmingham  R.,  etc.,  Co.  v. 
Stanfleld,  161  Ala.  488,  60  S  51;  Bir- 
mingham R.,  etc.,  Co.  V.  Sawyer,  166 
Ala.  199.  47  S  67,  19  LRANS  717; 
Birmingham  R.,  etc.,  Co.  v.  Haggard, 
166  Ala.  343,  46  9  519. 

Del, — Freeman  v.  Wilmington,  etc. 
Tract  Co.,  26  Del.  107.  80  A  1001; 
Braunatefn  v.  Peoples  R.  Co.,  25  Del. 
56    78  A  609. 

Ind. — Southern  R.  Co.  v.  Crone,  61 
Ind.  A.  300,  99  NE  762. 

Kan. — Altwein  v.  Metropolitan  St 
R.  Co.,  86  Kan.  220,  120  P  660. 

Md. — Stewart  Taxi-Service  Co.  V. 
Get^  118  Md.  171^^g«^J^ 
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DT  defensei"  must  be  proved  in  the  manner 
alleged  in  the  declaration  ox  other  pleading.  But 
mattei^  not  in  issue  need  not  be  proved;^'  nor  is  it 
necessary  to  prove  averments  which  axe  not  ma* 
tcrial,*'  snch  as  averments  of  mere  matters  of 
inducement.'* 

MasB. — Harris  v.  Rayn«r,  8  Pick. 
641. 

Mo. — Kennedy  v.  UetropoHtan  St. 
R.  Co.,  128  MO.  A.  297.  107  SW  16. 

N.  T, — Coleman  v.  Metropolitan  St. 
R.  Co.,  82  App.  Dlv.  436,  81  NTS  836. 

Tex. — Haralson  v.  San  Antonio 
Tract.  Co.,  53  Tex.  Civ.  A.  2B3,  116 
SW  876. 

Wis. — HopSJns  V.  Chicago,  etc.,  R. 
Co..  128  Wis.  403.  107  NW  880. 

[a]  Prepondenuue  of  evUeuesv— 
A  passenger  Rufng  a  carrier  for  In- 
juries must  show  by  preponderance 
of  the  evidence  that  the  negligence 
cauaini:  the  accident  was  the  negli- 
gence  described  in  the  declaration. 
ReisB  V.  Wilmington  City  R  Co.. 
(DelJ  67  A  153:  Waller  v.  Wilming- 
ton City  R.  Co.,  21  Del.  374,  81  A  874. 

[b]  AMMUt. — Under  an  averment 
In  a  pleading  that  "defendant  [car- 
rier], by  its  employes,  servants,  and 
acents,  assaulted  plalntilt,"  it  is 
necessary  to  prove,  not  only  that  an 
agent,  employee,  or  servant  com- 
niitted  such  assault,  but.  further, 
that  such  person  was  In  the  line  of 
fals  duty.  Southern  R.  Co.  v.  Crone, 
61  Ind.  A.  SOO,  99  KE  762. 

ic]  OwnsMUp  of  taslo»b.f— A 
gment  against  a  taxi  company  for 
personal  injury  to  a  passenger  In  a 
collision  with  a  street  car  cannot  be 
sustained.  In  the  absence  of  proof  of 
ownership  of  the  taxicab  or  its  oper- 
ation by  the  company's  employees. 
Stewart  Taxl-Servlce  Co.  v.  Gets,  118 
Hd.  171,  84  A  388. 

[d]  Melatton  of  pssiMifg.— The 
allegation  that  plalntitT  was  a  pas- 
senger  on  defendant's  car  at  the  time 
he  was  injured  Is  a  material  allega- 
tion, and  must  be  proved.  Birming- 
ham R..  etc.,  Co.  V.  Sawyer,  1S6  Ala. 
199,  47  S  67,  19  LRANS  717. 

[e]  Date  of  inJorlM. — Where  the 
complaint  In  an  action  for  the  death 
of  a  passenger  fixes,  under  a  vide- 
licet, the  date  of  the  injuries,  plain- 
tiff Is  not  held  to  proof  as  to  the 
exact  day.  Central  of  Georgia  R.  Co. 
V.  Teasley.  1S7  Ala.  610,  65  S  9S1. 

[f]  Kamter  of  InJnry^Plalntlft 
must  show  that  he  was  injured  in  the 
manner  alleged  in  the  declaration. 
Braunatein  v.  Peoples  R.  Co.,  25  Del. 
65,  78  A  609;  Altweln  v.  Metropolitan 
St.  R.  Co.,  86  Kan,  220,  120  P  BBO 
(holding  that,  where  the  petition  al- 
leges that  plaintiff  was  riding  in  de- 
fendant's street  car,  that  the  car 
came  to  a  standstill  at  a  crossing, 
that  as  she  was  alighting  the  car  was 
negligently  and  violently  started  for- 
ward with  such  force  as  to  throw 
her  down,  the  evidence,  to  sustain 
the  action,  must  show  that  the  in- 
Jury  occurred  substantially  as  al- 
leged, and  that  the  negligent  act  of 
defendant's  employee  was  the  proxi- 
mate cause  of  the  Iniury). 

13.  Southern  R.  Co.  v.  Burgess, 
143  Ala.  364,  42  S  36;  Terre  Haute, 
etc.,  R.  Co.  V.  Sheeks,  155  Ind.  74,  56 
NE  434. 

[a]  Time  and  manner  of  laavliig 

train.  To  entitle  a  carrier,  sued  for 
Injuries  to  a  passenger  while  alight- 
ing from  a  frelfrht  train,  to  a  verdict 
on  a  plea  that  the  passenger  negli- 
gently attempted  to  leave  the  car  In 
an  improper  manner  and  at  an  Im- 

firoper  time  and  place,  and  as  a  prox- 
mate  result  thereof  was  injured,  it 
must  be  shown  that  the  passenger  at- 
tempted to  leave  the  train  in  an  Im- 

firoper  manner  and  at  an  improper 
Ime  and  place.    Southern  R.  Co.  v. 
Burgess.  143  Ala.  364,  42  S  36. 

[b]  Dafeots  in  swltoh. — Where 
plaintiff  alleged  her  injuries  to  be 
caused  by  the  derailment  of  a  train 
because  of  a  defective  switch,  the 
Bpeciflcatlon  in  the  complaint  of  the 
defects    in    the   switch,    alleged  as 


When  MTeral  indepwutont  acta  of  iMtfigence  or 
wrongs  an  aUoged  by  plaintiff,  he  need  not  prove 
every  act  of  negligence  or  wrong;  it  is  sufficient  to 
prove  any  one  of  than  as  the  proximate  cause  of 
the  injury/^  although  they  are  allef^ed  eonjune- 


negllgence,  did  not  relieve  defendant 
from  the  necessity  of  showing  that  it 
was  properly  constructed  In  all  re- 
spects. Terre  Haute,  etc.,  R.  Co.  v. 
Sheeks,  156  Ind.  74,  66  434. 

14.  Barry  v.  Boston,  etc.,  R.  Co. 
172  Mass.  lOS,  61  NE  618;  Fine  v. 
Interurban  St.  R.  Co.,  45  Ulsc  687. 
91  NYS  43. 

[a]  ZUnstrations. — <1}  A  complaint 
for  Injuries  received  in  attempting  to 
step  from  a  train,  alleging  that  at  or 
near  a  certain  station  the  brakeman 
called  out  In  the  car  in  which  plain- 
tiff was  seated  the  name  of  the  sta- 
tion, and  thereupon  the  car  stopped, 
and  plaintiff  attempted  to  alight,  and 
was  thrown  to  the  ground  by  the 
starting  of  the  train,  does  not  require 
plaintiff  to  show  that  the  train  had 
come  to  a  stop  "at  a  place  designed 
for  passengers."  Barry  v.  Boston, 
etc..  R.  Co.,  172  Mass.  109,  61  NB 
518.    (2)  A  complaint  alleging  that 

SlalntifT  was  injured  by  a  tall  from 
efendant's  street  car  while  In  the 
act  of*  boarding  It,  caused  by  Its  be- 
ing started  before  he  had  been  given 
a  reasonable  opportunity  to  place 
himself  In  a  position  of  security, 
does  not  require  proof  that  It  was 
started  with  more  than  ordinary  vio- 
lence. Fine  v.  Interurban  St.  R.  Co., 
46  Misc.  687.  91  NTS  43. 

15.  Ala. — Southern  R.  Co.  v.  Lee, 
1«7  Ala.  268,  52  S  648. 

111. — Chicago  Union  Tract.  Co.  v. 
Brethauer,  S2l  111.  621,  79  NB  287, 
114  AmSR  862  [aff  125  III.  A.  204]. 

Ind. — ^Pittsburgh,  etc.,  R.  Co.  T. 
Higgs.  166  Ind.  694,  76  NE  299.  4 
LICaNS  1081;  Louisville,  etc.  Tract. 
Co.  V.  Snead.  <A.)  93  NE  177:  Cltl- 
sens*  St.  R.  Co.  v.  HuSer,  26  Ind.  A. 
575,  60  NE  316;  Terre  Haute  Blectrlc 
R.  Co.  V.  Lauer,  21  Ind.  A.  466,  62 
NB  703. 

Ky. — Chesapeake,  etc.,  R.  Co.  v. 
Hammer.  66  SW  S7fi.  2S  KyL  1846. 

Mo. — Millar  v.  St.  Louis  Transit 
Co.,  216  Mo.  607,  114  SW  945. 

N.  T. — Morrow  v.  Brooklyn  Heights 
R.  Co.,  119  App.  Dlv.  22.  103  NTS^98. 

N.  C. — McNeill  v.  Durham,  etc.,  R. 
Co..  ISO  N.  C.  256.  41  SB  388. 

S.  C. — Sutton  v.  Southern  R.  Co., 
82  S.  C.  345,  64  SB  401. 

Tex. — Missouri,  etc..  R.  Co.  v. 
Stone,  58  Tex.  Civ.  A.  480,  125  SW 
587;  El  Paso  Electric  R.  Co.  v.  Harry, 
37  Tex.  Civ.  A.  90,  83  SW  73B-  Hous- 
ton, etc.,  R.  Co.  v.  Rowell,  (Civ.  A.) 
45  SW  763  [air  92  Tex.  147,  46  SW 
6301. 

Wis- — Wolf  V.  Chicago,  etc.,  R.  Co., 
131  Wis.  83B.  Ill  NW  614, 

[a]  Whsre  plalntlg  nu^es  out  a 
prima  facie  case  on  proof  of  facts 
alleped  In  the  complaint,  he  cannot 
be  defeated  because  he  fails  to  prove 
other  allegations  not  essential  to  his 
cause  of  action.  Sutton  v.  Southern 
R.  Co..  82  S.  C.  845.  64  SE  401. 

[b]  lUastrfttlons^(l)  In  a  fenfale 
passenger's  action  against  a  railroad 
for  damages  through  defendant's  em- 
ployees permitting  other  passengers 
to  use  offensive  language.  In  an 
effort  to  compel  plaintiffs  colored 
servant  to  leave  the  car  an  allega- 
tion that  plalntlfTs  condition  was  so 
feeble  as  to  be  open  to  ordinary  ob- 
servation only  affected  the  gravity 
of  defendant's  negligence,  and  fail- 
ure to  prove  the  same  was  not  fatal 
to  the  action.  Southern  R,  Co.  v.  Lee, 
167  Ala.  268,  62  S  648.  (2)  Where 
the  complaint  alleges  that  plaintiff 
passenger  was  injured  by  the  negll- 

f:ence  of  defendant,  which  consisted 
n  the  violent  Jerking  of  defendant's 
cars,  caused  by  the  sudden  starting 
or  stopping  of  the  train.  It  Is  sufH- 
clent  to  prove  the  Jerking,  and  It  Is 
immaterial  whether  It  was  done  by 
starting  or  stopping   the   train,  as 


alleged.  Citisens  St.  R.  Co.  v.  Hutfer. 
26  Ind.  A.  676,  60  NE  316;  Houston, 
etc,  R.  Co.  V.  Rowell.  (Tex.  Civ.  A.) 
46  SW  763  (air  92  Tex.  147.  46  SW 
630].  (3>  In  an  action  for  Injury  to 
a  passenger  on  a  street  car,  due  to 
the  starting  of  the  car  before  she 
had  reached  a  place  of  safety,  it  was 
not  essential  to  plead  or  prove  the 
manner  In  which  the  car  was  started, 
and  failure  to  prove  an  allegation 
that  the  car  started  with  a  jerk  was 
not  fatal  to  the  action.  Horrow  v. 
Brooklyn  Heights  R.  Co.,  119  App. 
Dlv.  22,  103  NYS  998.  (4)  Where  a. 
passenger  seated  in  a  standing  coach 
was  injured  by  the  violent  and  negli- 
gent movement  thereof,  the  means  by 
which  it  was  moved  was  Immaterial, 
and  the  allegation  In  the  petition  fn 
an  action  for  the  Injuries  that  the 
coach  was  Jarred  by  some  other  ear 
or  locomotive  coming  into  violent 
collision  with  It  need  not  be  proved. 
Missouri,  etc,  R.  Co.  v.  Stone,  58  Tex. 
Civ.  A.  480.  125  SW  857.  r5)  Under 
an  allegation  that  plaintiff  rode  on 
the  platform  of  a  street  car  at  the 
request  of  the  conductor,  and  wan  in- 
jured through  the  negligence  of  the 
company's  employees,  plaintiff  may 
recover  without  proving  that  the  con- 
ductor requested  him  to  ride  on  the 
platform.  Terre  Haute  Electric  R. 
Co.  T.  Lauer,  21  Ind.  A.  466,  52  KE 
70S.  (6)  Where.  In  an  action  by-  a 
passenger  for  Injuries  sustained  by 
reason  of  the  derailment  of  the  tra.fn, 
defendant  admitted  the  derailment 
and  the  establishment  of  a  prima 
facie  case  of  negligence,  the  allega- 
tions of  the  complaint  as  to  the  man- 
ner and  cause  of  the  accident  became 
immaterial,  defendant  being  liable 
unless  able  to  show  that  the  dera.il- 
ment  was  not  caused  by  any  act  of 
negligence  on  its  part.  McNeill  -v. 
Durham,  etc.,  R.  Co.,  130  N.  C.  2S«. 
41  SB  383. 

[c]  Where  the  gist  of  the  acUoo. 
la  that  plaintiff  was  a^rliffei^Uy 
thrown  from  a  oar  and  injured,  he  is 
not  required  to  prove  sijeclflc  aver- 
ments as  to  the  manner  in  which  the 
car  was  operated.  Louisville,  etc . 
Tract.  Co.  v.  Snead,  (Ind.  A.)  93  NE 
177. 

[d]  PlalatilPs  liiJiirl«s.^A  fren- 
eral  allegation  that  plaintiff  was 
otherwise  greatly  hurt  and  wounded, 
when  coupled  with  specific  allega- 
tions of  injuries,  will  be  treated  as 
surplusage  and  ignored.  CheBapea.k«. 
etc.,  R.  Co.  V.  Hammer,  66  SW  S7S. 
23  KyL  1846. 

16.  St.  Louis  Southwestern  R.  Co. 
V.  Parks.  (Tex.  Civ.  A.)  73  SW  439. 

17.  Ala. — Central  of  Georgia  R. 
Co.  V.  Gcopp.  163  Ala.  108,  4B  S  65. 

Ind. — Southern  R,  Co.  v.  Adamn.  52 
Ind.  A.  322,  100  NB  773;  Pittsburgh, 
etc..  R.  Co.  V.  Gray,  (A.)  59  NE  1000. 

Iowa. — Garvlk  v.  Burlington,  etc 
R.  Co.,  124  Iowa  691.  100  NW  498; 
Moore  v.  Des  Moines,  etc.,  R.  Co..  69 
Iowa  491,  30  NW  51. 

Mass. — Weil  v.  Boston  El-  R,  Co . 
218  Mass.  397,  105  NE  983. 

Mich, — Whipple  v.  Michigan  Cent. 
R.  Co.,  143  Mich.  41,  106  NW  690- 
Stoody  V.  Detroit,  etc.,  R.  Co..  124 
Mich.  420,  83  NW  26. 

Mo. — 2wl(;k  V.  Swlnney,  178  Mo.  A. 
142,  165  SW  1124;  Spaulding  v.  Met- 
ropolitan St.  R.  Co.,  129  Mo.  A.  607. 
107  SW  1049;  Poland  v.  Southwest 
Missouri  Electric  R.  Co.,  119  Mo.  A. 
284,  SB  SW  958;  Hensler  v.  Stlx,  111 
Mo.  A.  162.  88  SW  108. 

Or. — Graham  v.  Corvallls,  etc..  R, 
Co^  71  Or.  477,  142  P  774. 

Tex. — Galveston,  etc.  R.  Co.  v. 
Watts,  (Civ.  A.)  182  SW  412;  Mis- 
souri, etc.,  R.  Co.  V.  Swift,  (Civ.  A.) 
128  SW  460. 

Vt, — Parker  v.  Boston,  etc..  R,  Co.. 
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tively."  But,  where  the  several  acts  of  negligence 
are  alleged  as  being  jointly  the  proximate  cause  of 
the  injury,  proof  of  the  several  acts  is  required." 

[$  1420]  c.  Evidence  Admissible  under  Pleadings 
— (1)  In  General. ^°  Competent  evidence  which  sub- 
stantially corresponds  with  the  allegations,  and 


which  is  restricted  to  the  issues,  is  admissible;'^ 
but  evidence  which  does  not  conform  to  the  isauea, 
or  whicli  relates  only  to  a  matter  not'  in  issue,  is 
inadmissible.^ 

1421}  (2)  Under  Specific  and  General  AUega^ 
lions  of  Negligence.    Where  the  allegations  as  to 


S4  Vt  329,  79  A  8<6. 

Wash. — Harris  v.  Pugret  Sound 
Slectric  n.  Co.,  62  Wash.  289,  100  F 
888 

Wis. — Duell  V.  Chlcaro,  etc.,  R.  Co., 
lis  Wis.  61«,  92  NW  269. 

J [a]  Tins,  (1)  where  a  complaint 
eves  that  a  collision  occurred 
wholly  on  account  of  the  negUrence 
of  defendant  In.  the  construction, 
equipment,  operation,  and  control  of 
the  railroad  and  the  trains  thereon, 
proof  of  any  one  of  the  several  acts 
of  neBllgence  stated  would  be  suffi- 
cient to  warrant  a  recovery.  New 
Tork,  ete.^  R.  Co.  v.  Flynn,  41  Ind.  A. 
601,  81  7il.  82  NB  1009:  New 

York,  etc.,  R.  Co.  .v.  Callahan,  40  Ind. 
A.  223,  81  NB  670.  (2)  A  complaint 
charKlnr  In  one  place  the  injury  to 

?talntlfl,  occasioned  bv  collision  of 
wo  trains,  as  resulting  from  the 
neBllgence  of  those  In  cnarge  of  the 
train  on  which  he  was  a  passenger, 
and  in  another  place  charging  negli- 
gence of  those  in  charge  of  both 
trains,  permits  a  recovery  on  proof 
of  negligence  In  the  hanging  of  the 
one  train.  Central  of  Georgia  R.  Co. 
V.  Geopp,  153  Ala.  108,  45  S  65.  (3) 
Where  a  passenger  injured  in  a  de- 
railment alleged  a  number  of  causes 
of  the  derailment,  a  showing  that 
negligent  derailment  was  by  any  one* 
of  the  causes  alleged  would  warrant 
a  finding  for  plaintiff.  Southern  R. 
Co.  V.  A^ams,  %2  Ind.  A.  322,  100  NB 
773.  (4)  Where,  In  an  action  against 
a  carrier  for  an  assault  on  a  female 
passenger  by  one  of  the  carrier's  em- 
ployees, the  petition.  In  addition  to 
charging  rape,  alleged  an  assault  and 
battery,  plaintiff  was  entitled  to  re- 
cover for  the  assault,  although  she 
failed  to  establish  the  alleged  rape, 
under  a  statute  declaring  that  a 
party  shall  not  be  compelled  to  prove 
more  than  fa  necessary  to  entitle  him 
to  the  relief  asked,  or  any  lower  de- 
gree included  therein.  Oarvik  v. 
Burlington,  etc,  R.  Co..  124  Iowa  691, 
100  NW  498. 

18.  Galveston,  etc.,  R.  Co.  v. 
Watts,  (Tex.  Civ.  A.)  182  SW  412; 
Duell  v.  Chicago,  etc.,  R.  Co.,  116 
Wis.  616.  92  NW  269. 

[a]  Tailing  on  steps, — Where  a 
passenger,  injured  from  falling  on 
the  steps  while  she  was  leaving  the 
station,  alleged  conjunctively  several 

frrounds  of  negligence  causing  her 
njury,  she  was  entitled  to  recover 
on  proof  of  either,  If  shown  to  be 
the  efllclent  sole  cause,  or  concurring 
cause,  of  her  Injurlea  Galveston, 
etc.,  R.  Co.  v.  Watts,  (Tex.  Civ.  A.) 
182  SW  412. 

19.  Ratteree'v.  Galveston,  etc.,  R. 
Co.,  36  Tex.  Civ.  A.  197,  81  3W  666; 
Wtllfams  V.  Galveston,  etc.,  R.  Co., 
34  Tex.  Clv.  A.  146,  78  SW  46. 

30.  See  generally  Pleading  [31  Cyc 
6801. 

31.  v.  S. — Chicago,  etc.,  R.  Co.  v. 
Lee,  76  Fed.  tl2,  22  CCA  132. 

Ala. — Alabama  City,  etc.,  R.  Co.  v. 
Sampley,  169  Ala.  372,  68  S  142; 
Lfouisville.  etc.,  R.  Co,  v.  Sandlln,  126 
Ala.  585.  28  S  40. 

Cal. — Samuels  v.  California,  etc., 
R.  Co.,  124  Cal.  294.  66  P  1115. 

111. — Schlauder  v.  Chicago,  etc.,  R. 
Co.,  263  111.  164,  97  KB  233  [rev  160 
111.  A.  309];  Goodhart  v.  Chicago 
City  R.  Co.,  167  111.  A.  839. 

Ky. — Louisville  H.  Co.  v.  Frey.  166 
Ky.  24,  178  SW  1137;  Louisville,  etc., 
R.  Co.  V.  Hampton.  7  Ky.  Op.  296. 

Mass. — Steverman  v.  Boston  E31.  R. 
Co..  206  Ma^s.  608,  SI  NB  919. 

Mich. — Dykstra  v.  Grand  Rapids, 
etc.,  R.  Co.,  165  Mich.  13,  130  NW 
320. 

Mo. — Lindsay  v.  St.  Louis,  etc.,  R. 
Co..  (A.)  178  SW  276;  Anderson  v. 
Metropolitan  St.  R.  Co.,  159  Mo.  A. 
449,  141  SW  461;  Murphy  v.  Metro- 


politan St  R  Co.,  125  Mo.  A.  269, 
102  SW  64;  Brod  v.  St.  Louis  Transit 
Co..  116  Mo.  A.  202.  81  SW  993. 

N.  Y. — Baumstetn  v.  New  Tork 
City  R.  Co.,  56  Misc.  498,  107  NTS  88. 

Okl. — Shawnee-Tecumseb  Tract.  Co. 
V.  Wollard.  163  F  1189:  Chicago,  etc., 
R.  Co.  V.  Mailes,  162  F  1131. 

S.  C. — Jernlgan  v.  Atlantic  Coast 
Line  R  Co.,  10^  S.  C.  62,  86  SE  198. 

Tex. — Houston,  etc.,  R.  Co.  v.  Sum- 
mers, 92  Tex.  621,  61  SW  324  faff 
(Clv.  A.)  49  SW  11061:  Galveston, 
etc,  R.  Co.  v.  Berry,  49  Tex.  Civ.  A. 
621,  109  SW  393;  International,  etc, 
R.  Co.  V.  Hugen,  46  Tex.  Clv.  A.  326, 
100  SW  1000;  St  Louis  Southwestern 
R.  Co.  V.  Granger,  (Clv.  A.)  100  SW 
987:  St.  Louis  Southwestern  R.  Co.  v. 
Wright  (Clv.  A.)  84  SW  270;  Hous- 
ton, etc,  R.  Co.  v.  Moss,  (Civ.  A.) 
63  SW  894:  Gulf,  etc..  R.  Co.  v. 
Brown.  16  Tex.  Civ.  A.  93,  40  SW 
603;  Christie  v.  Galveston  City  R. 
Co..  (Clv.  A.)  39  SW  638. 

vt — Blunt  v.  Montpeller,  etc.,  R. 
Co..  89  Vt  162,  94  A  106. 

[a]  BvUUnoa  li^  admlsslUe. — 
(I)  Where,  in  an  action  for  an  as- 
sault, the  complaint  alleged  that  the 
conductor  assaulted  the  passenger 
and  also  permitted  other  persons  to 
assault  him,  evidence  that,  while  the 

Sassenger  and  the  conductor  were 
ghting,  some  person  ran  from  the 
car  and  struck  the  passenger,  and 
that  the  conductor  did  not  undertake 
to  prevent  such  person  striking  the 
passenger,  was  responsive  to  the  is- 
sue, and  was  properly  admitted,  al- 
though the  passenger  subsequently 
failed  to  prove  that  the  conductor 
knew,  or  had  any  reason'  to  antici- 
pate, that  such  person  was  about  to 
assault  the  passenger,  thereby  not 
showing  the  carrier's  responsibility 
for  such  assault.  Alabama  City,  etc., 
R.  Co.  V.  Sampley,  169  Ala.  372,  53 
S  142.  (2)  Under  an  allegation  that 
the  accident  to  a  passenger  was 
caused  by  the  high  rate  of  speed 
of  a  street  car.  he  may  prove  that 
the  fall  was  occasioned  by  a  sudden 
jerk,  accompanied  by  the  high  rate  of 
speed.  Samuels  v.  California,  etc., 
R.  Co.,  124  Cal.  294,  56  P  1116.  (3) 
An  allegation  that  plaintiff's  injury 
was  caused  by  means  of  Are  being 
set  to  her  clothing  from  an  electrical 
heating  apparatus  of  said  car,  or 
through  the  appurtenances  of  said 
car.  was  sufficient  to  warrant  the 
admission  of  evidence  as  to  the  pres- 
ence of  fire,  from  whatever  source 
it  may  have  sprung,  preceded  by  an 
explosion  which  set  in  motion  a  train 
of  uninterrupted  events  resulting  in 
plaintiff's  Injury.  Steverman  v,  Bos- 
ton El.  R.  Co..  205  Mass.  508,  91  NB 
919.  (4)  Where  the  petition  alleged 
that  plaintiff  was  a  passenger,  and 
that  she  was  thrown  on  the  streets 
through  the  negligence  of  the  car- 
rier's employees  In  starting  up  the 
car  with  a  sudden  Jerk  as  she  was 
preparing  to  alight,  such  averments 
are  not  allegations  that  the  car  had 
come  to  a  stop  and  was  then  started, 
and  It  could  be  shown  that  the  start- 
ing with  a  rapid  jerk  was  after  the 
car  had  slowed  down  as  If  to  stop. 
Anderson  v.  Metropolitan  St.  R,  Co.. 
159  Mo.  A.  449.  141  SW  461.  (5) 
Where  plaintiffs  petition  alleged 
that,  as  he  was  attempting  to  alight 
from  defendant's  train,  it  started  to 
move,  thereby  throwing  him  with 
great  force  to  the  ground,  and  that 
such  movement  was  negligence, 
plaintiff  was  entitled  to  prove  the 
nature  of  the  movement  and  to  show 
that  the  train  was  suddenly  started 
with  a  jerk.  Galveston,  etc..  R.  Co, 
V.  Berry,  49  Tex.  Clv.  A.  521.  109 
SW  393.  (6)  An  allegation  that  "the 
car  was  negligently  and  carelessly 
put  in  motion'^        aufflolwit  to  ad- 


mit proof  that  "the  car  gave  a  jerk" 
when  plaintiff  was  In  the  act  of 
alli^tlng.  Houston,  etc,  R.  Co.  v. 
Mobs,  (Tex.  Clv.  A.)  63  SW  894.  <T)' 
In  an  action  for  an  Injury  received 
while  alighting  from  a  street  oar, 
plaintiffs  omission  to  plead  that  the 
car  stopped  at  a  regular  atation  did 
not  restrict  proof  to  a  stop  at  a 
point  other  than  a  regular  stopping 

Blace.  Murphy  v.  Metropolitan  St. 
1.  Co.,  125  Mo.  A.  269,  102  SW  64. 
(8)  In  a  passenger's  action  alleging 
injury  in  and  about  his  head,  neck, 
shoulders,  spine,  and  other  parts  of 
his  body,  soreness,  lameness,  nervous 
and  spinal  troubles.  In  which  action 
a  medical  witness  testified  that  the 
use  of  an  arm  might  be  affected  by 
such  an  Injury  as  that  which  the 
plaintiff  had  received,  evidence  that 
plaintlfTs  left  arm  felt  numb  and 
that  he  was  unable  to  use  It  to  pick 
up  anything  requiring  a  grasp  was 
within  the  Injuries  covered  by  the 
declaration.  Blunt  v.  Montpeller, 
etc.,  R.  Co.,  89  Vt  162.  94  A  lift. 

Tb]  Bxiwrt  tsatliiumr.^ — ^Where  a 
petition  for  an  assault  by  a  street 
car.  conductor  alleges  that,  as  a  re- 
sult of  the  Injury  on  the  head,  plain- 
tiff suffered  mental  derangement,  an 
expert  witness  may  testify  that 
plaintiff's  disposition  was  changed, 
since  a  derangement  of  the  mind 
would  necessarily  have  some  effect  on 
the  disposition  of  the  person.  Neuer 
V.  Metropolitan  St.  R.  Co.,  143  Mo. 
A.  402,  127  SW  669. 

[c]  Wrongful  arrest — Where  a 
complaint  alleged  the  passenger's  un- 
warranted arrest  caused  by  the  con- 
ductor, It  was  competent  to  show 
both  the  arrest  and  an  unwarranted 
assault  committed  on  the  passenger 
by  the  conductor,  although  the  com- 
plaint was  silent  as  to  the  assault 
It  being  within  the  power  of  the 
court  to  have  ordered  an  amendment 
of  the  complaint  to  conform  to  the 
proof.  Baumsteln  v.  New  Tork  City 
R.  Co.,  66  Misc.  498.  107  NYS  23. 

[d]  Insnlt  to  female. — Where  a 
petition  alleged  that  plaintiff,  a  girl, 
while  a  passenger  on  one  of  defend- 
ant's trains,  was  insulted,  and  suf- 
fered mental  anguish  and  pain  be- 
cause of  profane  and  indecent  lang- 
uage used  by  other  passengers  In  the 
car,  and  that  the  conductor  permitted 
the  use  of  such  language,  plaintiff's 
testimony  as  to  the  language  used 
by  the  passengers  in  question  was 
admissible  under  the  petition.  St. 
Louis  Southwestern  R.  Co,  v.  Wright. 
(Tex.  Civ.  A.)  84  SW  270. 

23.  Ala. — Broyles  v.  Central  of 
Georgia  R.  Co..  168  Ala  616.  62  S 
81.  139  AmSR  60. 

Del. — McAllister  v.  People's  R.  Co.. 
20  Del.  272.  64  A  743. 

Fla. — Atlantic  Coast  Line  R,  Co.  v. 
Crosby,  53  Pla.  400,  43  S  318. 

III. — Bankwitz  v.  Northwestern  El. 
R,  Co.,  182  111.  A.  55. 

Ky. — Bullitt  v.  Louisville  R.  Co.. 
142  Ky.  670,  134  SW  1163:  Louisville, 
etc.,  R.  Co.  V.  Mount,  126  Ky.  593.  101 
SW  1182.  31  KyL  210;  Louisville, 
etc.,  R.  Co.  V.  Bell,  100  Ky.  203,  38 
SW  3.  18  KyL  735. 

Mo. — Rawlings  v.  St  Louis,  etc., 
R.  Co..  175  SW  936;  Scrlvner  v.  Mis- 
souri Pac.  R.  Co.,  260  Mo.  421,  169 
SW  83:  Williams  v.  Chicago,  etc.,  R. 
Co..  169  Mo.  A.  468.  155  SW  64; 
Hansberger  v.  Sedalla  Electric  R., 
etc..  Co..  82  Mo.  A.  566;  Jacquln  v. 
Grand  Ave.  Cable  Co.;  57  Mo.  A.  320. 

N.  M. — Murray  v.  Silver  City,  etc, 
R.  Co..  3  N.  M,  337.  9  P  369. 

N.  T. — Nies  V.  Brooklyn  Heights 
R.  Co.,  68  App.  Div.  259.  74  NYS  41. 

Okl. — CThlcago,  etc.,  R.  Co.  v. 
Mailes.  162  P  1131. 

Tex. — Haralson  v.  San  Antonlc 
Tract  Co.,  68  T«b  Civ^A.  if |,,416 
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defendant's  negligence  are  speeifle,  the  proof  also 
must  be  specific  and  must  conform  to  the  facts 
alleged.''  This  rule  has  been  held  to  apply  notwith- 
standing such  specific  allegations  are  unnecessary;^ 
and  according  to  some  decisions,  where  a  general 
allegation  of  negligence  is  followed  by  allegations 
of  specific  acts  of  negligence,  the  specific  allegations 


mnat  be  proved.^  Where  the  n^ligence  on  the  part 
of  defendant  is  alleged  in  general  terms,  plaintiff 
is  not  confined  in  his  evidence  to  any  particular  acts 
of  negligence and  evidence  of  any  fact  which  is  a 
circumstance  tending  to  show  the  actionable  n^li- 
gence  or  wrong  covered  by  the  pleadings  is  admissi- 
ble, although  no  mention  of  such  fact  is  made  in  the 


SW  876'  Milllran  v.  Texas,  etc.,  R. 
Co.,  27  tel.  Civ.  A.  600,  66  8W  896: 
Texaa,  etc.,  R.  Co.  v.  Buckelew,  S 
Tex.  Civ.  A.  272,  22  SW  994. 

[a]  avKUac*  Iwld  liuUbitlsBlbl*^ — 
(1)  where  a  carrier  claimed  that 
plaintiff  suing  for  Injuries,  was  not 
a  paasencrer  oecause  she  waa  rtdlng 
on  a  pass  issued  to  another,  a  ques- 
tion to  plalntllX  as  a  witness  whether 
It  was  oustomarjr  for  her  to  ride 
on  a  pass  Is  properly  excluded,  since 
It  did  not  cover  the  Issue.  Broyles 
V,  Csntral  of  OeorEla  R.  Co. ,  166 
Ala.  52  S  81,  139  AmSR  50.  (2) 
In  an  action  for  negligence  in  driv- 
ing and .  managing  a  train,  evidence 
of  the  negligent  construction  of  a 
platform  will  not  be  admitted.  Mur- 
ray V.  Silver  City,  etc.,  R.  Co.,  3  N. 
M.  337,  »  P  S6B.  (3)  An  allegation 
that  a  passenger  was  Injured  bv  a 
suddan  startlns  of  the  car  while 
alichtlnsr,  does  not  permit  proof  of 
Injury  caused  while  stepping  from  a 
moving  oar.  Haralson  v.  San  An- 
tonio Tract.  Co.,  63  Tex.  Civ.  A.  253, 
116  SW  878. 

[b3  Status  of  ylalntur  wm  puaan- 
ger<i  iiWhere  defendant  does  not 
specially  plead  that  platntlfC  was 
not  a  paasenffer,  evidence  on  cross- 
examination  of  the  mother  of  plain- 
tiff, who  had  testtfled  on  the  direct 
examination  that  she  and  her  daurii- 
ter  were  passengera,  as  to  whether 
the  daughter  had  a  ticket  as  a  pas- 
senger Is  properly  excluded,  there 
being:  no  Issua  in  the  eaae  as  to  the 
status  of  plaintiff  as  a  passenger. 
Atlantic  Coast  Line  R.  Co.  v.  Cromy, 
63  Fla.  400,  43  S  S18. 

Cc]  OoMWsatlon  hetweem  eon- 
dnetor  and  aaotiwr  passeaffw,^ — 
Where,  in  an  action  for  insulting 
conduct  offered  by  a  street  car  con- 
ductor toward  plaintiff,  a  passenger, 
the  petition  alleged  that  a  oer&ln 
conversation  occurred  between  plain- 
tiff and  the  conductor,  evidence  as  to 
such  conversation,  which  occurred  be- 
tween the  conductor  and  another  pas- 
senger, was  inadmissible.  San  An- 
tonio Tract.  Co.  v.  lAhibkin,  (Tex. 
Civ.  A.)  99  SW  574. 

83.  Ala. — ^Knight  v.  Tombigbee 
Valley  R.  Co.,  190  Ala.  140,  6?  S  238. 

Del. — ^Flle  v.  Wilmington  City  R. 
Co.,  23  Del.  463,  80  A  923;  Coyle  v. 
People's  R.  Co.,  28  Del.  464,  80  A 
638 

D.  C. — Jaquette  v.  Capitol  Tract. 
Co.,  84  App.  41.  26  LRANB  407. 

111.— Chfcago  City  R.  Co.  v.  Car- 
rick,  133  111.  A.  332.  Compare  Cram- 
blet  V.  Chicago,  etc.,  R.  Co.,-  82  111. 
A.  642  (holding  that  the  mere  proof 
of  the  accident  by  which  the  injury 
was  occasioned,  while  plaintiff  was 
In  the  exercise  of  ordinary  care.  Is 
sufflclent  to  throw  the  burden  on  the 
carrier  to  show  that  It  exercised  due 
care,  although  a  specific  act  of  negli- 
gence Is  alleged  In  the  declaration). 

Ky, — Kentucky  Tract.,  etc.,  Co.  v. 
Waits,  167  Ky.  286.  180  SW  356. 

Mo. — Northam  v.  St.  Louis  United 
R.  Co.,  176  SW  227;  Cooper  v.  Cen- 
tury Realty  Co.,  224  Mo.  709,  123 
SW  848;  Beave  v.  St.  Louis  Transit 
Co..  212  Mo.  331.  Ill  SW  52;  David- 
son v.  St.  Louis  Transit  Co.,  211  Mo. 
820,  109  SW  683;  Klrkpatrlck  v. 
Metropolitan  St.  R.  Co.,  211  Mo.  68. 
109  SW  682  [rev  129  Mo,  A.  624,  107 
SW  1025];  Hartley  v.  Metropolitan 
St.  R.  Co.,  148  Mo.  124,  49  SW  840; 
Ward  v.  Harvey.  (A.)  182  SW  105; 
Pldgeon  V.  United  R.  Co..  154  Mo.  A. 
20,  133  SW  130;  Ingles  v.  Metropoli- 
tan St.  R.  Co,,  145  Mo.  A.  241.  129 
aw  493:  Detrlch  v.  Metropolitan  St. 
R.  Co..  148  Mo.  A.  176.  127  SW  608. 

Mont. — Pierce  v.  Great  Falls,  etc.. 


R.  Co,,  22  Mont.  446,  66  P  867. 

R.  I. — ^Agulino  V.  New  York,  etc., 
R.  Co.,  21  R,  I.  263,  43  A  63. 

Tex. — Ft.  Worth,  etc.,  R.  Co.  v. 
Neal.  (Civ.  A.)  140  SW  398:  Missouri, 
etc.,  R.  Co,  V.  Thomas,  (Civ,  A.)  132 
aw  974;  Johnson  v.  Oalveston.  etc. 
R.  Coi,  27  Tex.  Civ.  A.  616,  86  SW 
906. 

[a]  Baason  for  nae.^"If  plaintiff 
pleads  the  specific  acts  of  nwligence 
leading  up  to  the  Injury  ox  a  pas- 
senger, such  pleading  Is  tantamount 
to  an  admission  that  he  .knows  the 
causes  of  the  accident  and,  knowing 
and  pleading  them,  he  must  prove 
them  and  limit  his  right  to  recovery 
to  such  proof."  McDonald  v.  Metro- 
politan St.  R.  Co.,  219  Mo.  468,  486, 
118  SW  78,  16  AnnCas  810.  To  same 
effect  Stauffer  v.  Metropolitan  St.  R. 
Co..  243  Mo.  206,  147  SW  1082. 

[bl  avldenoe  beU  iBadntlsslUe. 
— (1)  A  specification  of  negligence 
in  the  operation  of  the  train  does  not 
embrace,  and  cannot  be  suiworted  by 
proof  or,  a  defective  condition  of  the 
roadway.  Knight  v.  Tomblgliee  Val- 
ley R.  Co.,  190  Ala.  140,  67  S  238: 
Bell  V.  AlELbama  Midland  R.  Co.,  108 
Ala.  286,  19  S  316.  (2)  Under  an 
allegation  that  the  railroad  company 
permitted  its  roadbed  and  track  to 
become  unsafe,  evidence  Is  not  ad- 
missible to  show  that  the  wreclt  oc- 
curred through  a  mistake  of  the 
train  dispatcher  or  because  of  a  de- 
fect In  the  locomotive.  Williams  v. 
Chicago,  etc.,  R.  Co.,  169  Mo.  A.  468, 
1B5  SW  64.  (3)  An  allegation  that 
the  injury  was  occasioned  by  a  de- 
fective roadbed  will  not  admit  proof 
that  it  was  occasioned  by  a  defective 
axle.  Texaa,  etc,  R.  Co.  v.  Bucke- 
lew. 3  Tex.  Civ.  A.  272,  22  SW  994. 

(4)  Where  plaintiff  alleged  that  the 
motorman  negligently  released  the 
brake  as  plaintiff  was  attempting  to 
board  the  car,  evidence  as  to  the  Im- 
proper construction  of  the  car  step 
was  not  admlBBible,  since  such  an 
issue  was  not  presented  by  the 
pleadings.  Hansberger  v.  Sedalla 
Electric  R.,  etc..  Co.,  82  Mo.  A.  666. 

(5)  Allegations  of  defective  appli- 
ances will  not  admit  proof  of  a  de- 
fective roadbed.  Knight  v.  Tombig- 
bee Valley  R.  Co.,  190  Ala.  140,  67  S 
238;  Jacquln  v.  Grand  Ave.  Cable 
Co..  57  Mo.  A.  320, 

Evidence  admissible  under  plead- 
tngs  generally  see  supra  \  142(1. 

34.  Chicago  City  R.  Co.  v.  Car- 
rlck,  133  HI.  A.  332;  Hamilton  v. 
Metropolitan  St.  R.  Co.,  114  Mo.  A. 
604,  89  SW  893.  But  see  Terre  Haute, 
etc.,  R.  Co.  V.  Sheeks,  155  Ind,  74, 
66  NE]  434  (holding  that,  although 
plaintiff  set  out  defendant's  negli- 
gence with  great  particularity,  she 
was  not  required  to  prove  more  than 
the  general  allegations  of  negli- 
gence). 

as.  Roscoe  V.  Metropolitan  St.  R. 
Co..  202  Mo.  576,  101  3W  32;  Mis- 
souri, etc.,  R.  Co.  V.  Vance.  (Tex.  Civ, 
A.)  41  SW  167.  Compare  Chicago 
City  R.  Co.  V.  C^arroll,  206  111.  318,  68 
NET  1087  [aff  102  HI.  A.  202]  (hold- 
ing that,  where,  la  an  action  for  in- 
juries to  a  passenger  on  a  street  oar, 
due  to  the  fall  of  a  trolley  pole  as  he 
was  alighting,  at  least  three  of  the 
six  counts  of  the  declaration  charged 
general  negligence,  the  fact  that 
other  counts  of  the  declaration 
charged  specific  negligence  with 
reference  to  the  fall  of  the  pole, 
which  was  not  proved,  was  not  ma- 
terial). 

[a]  Thus,  where  the  petition  con- 
tains a  general  allegation  of  negli- 
gence   and   alleges    speclBcally  the 


failure  of  defendant's  employees  to 
stop  a  train  before  beginning  the  de- 
scent of  an  incline  where  the  acci- 
dent occurred,  tn  not  providing  suit- 
able means  nor  exercising  reason- 
able care  in  the  use  of  those  fur- 
nished.  In    the   failure  of   the  em- 

Sloyees  to  be  at  their  proper  posts  of 
uty,  and  In  causing  one  train  to  fol- 
low another  down  the  incline,  there  is 
no  presumption  of  negligence  from 
the  accident,  but  the  specific  allega- 
tions must  be  proved,  Roscoe  v. 
Metropolitan  St.  R.  Co.,  202  Mo.  676. 
101  SW  32. 

26.  Knight  V.  Tombigbee  Valley 
R.  Co.,  190  Ala.  140,  67  S  238;  Tobln 
V.  Plttsfleld  Electric  St.  R.  Co., 
206    Mass.    681.    92    NE    887;  Kirk- 

Jatrlck  V.  Metropolitan  St.  R  Co.. 
11  Mo.  68,  109  SW  682  [rev  129 
Mo.  A.  624,  107  SW  1025]:  John- 
son V.  SL  Louis,  etc.  R.  Co.,  17S 
Mo.  807,  73  SW  173;  Malloy  v.  St, 
Louis,  etc.,  R.  Co.,  173  Mo.  75,  73 
SW  169;  Feary  v.  Metropolitan  St. 
R.  Co.,  162  Mo.  75,  62  SW  462;  Pat- 
terson V,  Springfield  Tract.  Co.,  17S 
Mo.  A,  250,  163  SW  965;  Moore  v. 
Missouri  Pac.  R.  Co.,  164  Mo.  A.  84, 
147  SW  488;  Augustus  v.  Chicago, 
etc.,  R.  Co..  153  Mo,  A.  672,  184  SW 
■82:  Mefford  v.  Missouri,  etc.,  R.  Co., 
121  Mo,  A.  647,  97  SW  602. 

"Under  a  complaint  charging  that 
the  defendant  so  negligently  con- 
ducted Its  business  of  carrying  pas- 
sengers as  to  injure  the  plaintiff 
passenger,  proof  could  be  made  of 
any  breach  of  duty,  whether  relatlnr 
to  the  operation  of  the  train,  to  the 
condition  of  vehicles  and  roadway,  or 
to  the  skill  of  the  servants  em- 
ployed." Knight  V.  Tombigbee  Val- 
ley R.  Co.,  190  Ala.  140,  148,  67  8 
238 

[a]  XUwferKttoiis^d)  A  declara- 
tion for  injury  to  a  street  car  pas- 
senger, caused  by  the  derailment  of  a. 
car.  counting  on  negligent  manage- 
ment of  the  car,  defects  therein,  and 
defects  in  the  railroad  is  equivalent 
to  a  general  allegation  of  negligence, 
relieving  the  passenger  of  the  neces- 
sity of  proving  any  particular  kind 
of  negligence.  Tobin  v.  Plttsfleld 
Electric  St.  R.  Co..  206  Maae.  681. 
92  NEi  887.  (2)  A  petition  alleginr 
that  the  street  car  on  which  plaintiff' 
was  a  passenger  Jumped  the  track  by 
reason  of  the  negligence  of  defendant 
and  its  employees,  and  that  plaintllT 
was  thereby  violently  thrown  from 
her  seat  and  injured,  charged  general 
and  not  speolno  negligence^  so  that 
plaintiff  waa  not  limited  to  proof  of 
negligence  in  operating  the  car.  Pat- 
terson V.  Springfield  Tract.  Co.,  178 
Mo.  A.  260.  163>  SW  966.  (8)  Where 
the  petition  in  an  action  for  in- 
juries to  a  street  car  passenger,  re- 
ceived In  a  collision  between  the 
car  and  a  train  at  a  railroad  cross- 
ing alleges  that  the  street  railroad 
company  so  negligently  constructed, 
maintained,  and  operated  Its  car  line 
and  the  car  as  to  cause  the  acci- 
dent, plaintiff  may  recover  on  any 
conceivable  negligence  of  the  street 
railroad  company,  that  could  have 
caused  the  eolllBlon,  and  he  need  not 
adduce  proof  of  specific  negligence. 
Augustus  V.  Chfcago,  etc.  R. 
168  Mo.  A.  672,  184  SW  22.  (4>  Where 
the  petition  alleged  that  the  negll- 

Snce  conaiated  In  keeping  and  mafn- 
inlng  an  unsafe  and  dangerous 
roadbed  and  track,  and  in  the  negli- 
gent operation  of  the  train,  such 
charges  of  negligence,  although 
general,  entitled  plaintiff  to  show 
any  specific  negligence  whlt^  made 
the  track  dangerous  or  anything 
which  established  a  negligent  opera- 
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pleading."  Thns  evidence  is  admissible  that  a  pas- 
sageway between  ears  was  not  sufficiently  lighted, 
under  an  all^ation  that  the  station  was  not  suffi- 
ciently lighted,^  and  that  the  brake  rod  was  brbken, 
under  au  allegation  that  the  braking  apparatus  was 
in  bad  repair  and  useless  for  the  purpose  of  eon- 
trolling  the  car." 

[$  1^21  (3)  Undei  General  Dodal  oi  Qeneial 
18800."*  Under  the  genorsl  issue  or  general  denial, 


defendant  may  introduce  any  evidence  which  goes 
to  controvert  the  facts  which  plaintiff  is  bound  to 
establish  to  sustain  his  cause  of  action,^*  although, 
under  some  statutes,  defendant  cannot  prove  affirma- 
tive matter  in  avoidance  under  the  general  issue, 
unless  it  g^ves  notice  thereof  in  writing.^  Where 
the  gravamen  of  the  complaint  is  defendant's 
n^lect  to  discharge  a  public  duty  in  protecting  its 
passengers  from  tiie  insults  or  wrongs  of  its  em- 


tion  of  the  train,  Mefford  v.  Mis- 
souri, etc.,  R.  Co.,  lil  Mo.  A.  647, 

97  SW  602. 

27.  Ala. — ^Knight  v.  Tomblgbee 
Valley  R.  Co.,  190  Ala.  140,  67  S  238: 
BIrmmB'ham  R.,  etc.,  Co.  v.  Glenn, 
179  Ala.  263,  SO  S  111;  Birmingham 
R.,  etc.,  Co.  V.  Jordan,  170  Ala.  630, 
54  S  280:  Central  of  Oeorsla  R.  Co. 
V.  Brown,  166  Ala.  4»S,  61  S  K6S: 
Mobile,  etc.,  R.  Co.  v.  Barber,  2 
Ala.  A.  S07.  66  S  858. 

Cal, — Stadler  v.  Paalflc  Electric  R. 
Co.,  23  Cal.  A.  571.  138  P  943. 

Del. — MacFeat  v.  Philadelphia,  ate, 
R.  Co.,  21  Del.  52,  62  A  898. 

Fla. — Ruft  V.  Georgia,  etc.,  R.  Co., 
67  Fla.  224,  64  S  782. 

Ga.~-Central  of  Georgia  R.  Co.  v. 
McKenner,  116  Ga.  13,  42  SS  229; 
Atlantic  Cons.  St.  R-  Co.  v.  Bates, 
103  Ga.  383,  30  SB  41. 

111.— Morrla  v.  O'Brien,  SI  111.  A. 
202. 

Ind. — Terre  Haute,  etc.,  R.  Co.  v. 
SheekB,  166  Ind.  74,  66  NK  434;  In- 
dianapolis Southern  R  Co.  v.  Wall, 
64  Ind.  A.  43,  101  NE  680. 

Ky. — Ohio.  etc..  R.  Co.  v.  Beurls. 
146  Ky.  612,  143  SW  16;  Louisville, 
etc.,  R.  Co.  V.  Mount,  125  Ky.  693, 
lOl  SW  1182    31  KyL  210. 

Mass. — Toony  v.  McLean,  199 
Mass.  466,  86  NE  678. 

Minn. — Campbell  v.  Duluth,  etc., 
R.  Co.,  Ill  Minn.  410,  127  NW  413. 

Mo. — Tate  v.  Wabash  R.  Co.,  159 
Mo.  A.  476.  141  SW  459;  Rice  v.  Chi- 
cago, etc.,  R  Co.,  163  Mo.  A.  36,  131 
SW  374:  Ingles  v.  Metropolitan  St. 
R.  Co.,  145  Mo.  A.  241.  129  SW  493; 
Jordan  v.  St.  Louis,  etc.,  R.  Co..  122 
Mo.  A.  330.  99  SW  492. 

N.  T.~Wllll8  V.  Metropolitan  St. 
R.  Co..  76  App.  Dlv.  340.  78  NYS  478, 
33   NTClvProc  199. 

Pa. — Bower  v.  Conestoea  Tract. 
COy  18  Pa.  Dlst.  961. 

S.  C — Shelton  v.  Southern  R  Co.. 
88  S.  C.  98,  67  SE  899. 

Tex. — Barnes  v.  Hewitt.  (Civ.  A.) 
152  SW  236;  Needham  v.  Austin  Elec- 
tric R.  Co.,  69  Tex.  Civ,  A.  144,  127 
SW  904;  San  Antonio  Tract  Co.  v. 
Higdon,  68  Tez.  Civ.  A.  83,  123  SW 
732;  San  Antonio  Tract,  Co.  v,  Davis, 
(Civ.  A.)  101  SW  554. 

Vt. — Seeley  v.  Central  Vermont  R. 
Co.,  88  VL  178,  92  A  28. 

Wash. — Cogswell  v.  West  St.,  etc.. 
Electric  R.  Co.,  5  Wash.  46,  31  P 
411. 

[a]  Zb  tlie  abseuoe  of  a  motion  to 
make  more  apeolflc,  the  allegation 
of  the  complaint  that  def  endan  t 
"negligently  and  carelessly  started 
the  train,  allows  of  evidence  of 
negligence  In  starting  the  train  with 
a  Jolt  or  Jerk.  Johnson  v.  Southern 
R.  Co.,  53  S.  C.  203,  31  SE  212,  69 
AmSR  849. 

[bl  In  an  action  for  InvoIUnff  eon- 
tfnot  Iff  a  street  oar  oondnotor  toward 

Slaintfff  an  allegation  that  the  con- 
uctor  was  standing  in  the  presence 
of  negroes  on  the  platform,  at  the 
time  It  was  claimed  that  the  insult- 
ing remarks  were  made  by  him,  was 
admissible  although  not  pleaded. 
San  Antonio  Tract.  Co.  v.  Liunbkin, 
(Tex.  Civ.  A.)  99  SW  674. 

[c]  MujM  Of  oonvanT.^It  is  not 
necessary  to  plead  a  rule  of  the  com- 
pany requiring  engineers  to  use 
extra  precaution  and  run  slowly 
after  a  heavy  rain.  In  order  to  let 
In  proof  of  such  rule  and  Its  viola- 
tion. Gulf,  etc.,  R.  Co.  V,  Bell,  24 
Tex.  Clv.  A.  579,  56  SW  614. 

[d]  Original  and  amended  peti- 
tion^—Where  the  original  petition  al- 
leges negligence  generally  in  the 
operation  of  a  train,  and  an  amended 


petition  Is  filed  which  does  not 
change  the  allegations  of  the  origi- 
nal petition,  but  alleges  additional 
grounds  in  that  the  carrier  negli- 
gently equipped  the  railroad  and 
negligently  permitted  the  rails  to 
became  Insecure  and  the  track  to  be- 
come dangerous,  plaintiff  was  not 
precluded  from  relying  on  the  negli- 

f ent  operation  of  a  car  with  a  de- 
ectlve  axle,  on  the  ground  that  the 
amended  petition  stated  the  particu- 
lar acts  of  negligence  and  omitted  to 
state  the  negligent  operation  of  a 
car  with  a  defective  axle.  C^esa- 

Eeake,  etc..  R.  Co.  v.  Morgan,  129 
:y,  731.  112  SW  859. 

[e]  Allegation  of  failure  to  keep 
flagman  at  station,— -In  an  action 
brought  by  one  who  was  struck  by 
a  passing  train  when  about  to  take 
passage  on  another  train,  under  an 
allegation  that  defendant  failed  to 
keep  a  flagman  at  the  station  to 
warn  persons  traveling,  etc.,  testi- 
mony as  to  the  conduct  of  the  flag- 
man was  pertinent,  as  the  allegation 
meant  more  than  merely  that  there 
was  no  flagman  employed  there. 
Pennsylvania  Co.  v.  Rudel,  100  III. 
603. 

[f]  Oltr  orOlnanM  as  to  nnlawftQ 
•peed.^ — (1)  Where,  in  an  action 
against  a  carrier  for  causing  the 
death  of  plaintiff's  Intestate  while 
awaitlnR  transportation  at  a  station, 
plaintlfTs  declaration  alleges  that  de- 
fendant's train  which  caused  the  ac- 
cident was  at  the  time  moving  at  an 
unlawful  rate  of  speed  through  the 
city,  city  ordinances  in  reference  to 
the  speed  of  trains  passing  through 
the  city  are  admissible  as  against  the 
objection  that  such  ordinances  were 
not  Identified  and  described  with  par- 
ticularity In  the  pleadings.  MacFeat 
V.  Philadelphia,  etc..  R.  Co.,  21  Del. 
62,  62  A  898.  (2)  Where,  in  an  ac- 
tion for  injuries  to  a  passenger  on  a 
street  car  in  a  collision  with  a  rail- 
road train,  defendant  undertook  to 
show  that  the  negligence  of  the  rail- 
road company  was  the  sole  cause  of 
the  accident.  It  was  not  necessary 
that  defendant  should  plead  a  city 
ordinance  regulating  the  speed  of 
steam  railroad  trains  claimed  to  have 
been  violated  by  the  railroad  com- 
pany at  the  time  of  the  accident,  in 
order  to  authorize  the  admission  of 
such  ordinance  in  evidence,  Bragg  v. 
Metropolitan  St.  R.  Co.,  192  Mo.  331, 
91  SW  627. 

[g]  0row4ed  oar ^— Where  the  only 
allegation  of  negligence  In  an  action 
for  Injury  to  a  passenger  on  a  street 
car,  is  that,  while  he  was  alighting, 
the  car  was  negligently  started  with 
a  Jerk,  the  facts  that  the  car  was 
crowded,  and  that  passengers  were 
standing  in  the  aisle,  cannot  be  con- 
sidered as  a  matter  of  negligence, 
but  only  as  a  part  of  the  conditions 
existing  at  the  time,  Cary  v.  Los 
Angeles  R.  Co.,  167  Cal.  699,  108  P 
682.  27  LRANS  764.  21  AnnCas  1329. 

[h]  BlSTatOTii— Under  an  allegation 
that  defendant  maintained  and  oper- 
ated a  defective  and  unsafe  elevator, 
it  is  competent  to  show  that  there 
were  no  safety  catches  on  the  ele- 
vator. Morrill  V.  O'Brien,  81  111.  A. 
202. 

98.  Galveston,  eto»  R.  Co,  v. 
Thornsberry,  (Tex.)  IT  SW  621. 

M.  St  Joseph,  etc.,  R.  Co.  v. 
Hedge,  44  Nebr.  448.  62  NW  887. 

30.  Knle  of  rss  ipsa  loftvltiir  see 
infra  I  1427. 

31.  U.  S. — Robinson  v.  Baltimore, 
etc..  R.  Co.,  237  U.  S.  84,  36  SCt  491, 
69  L.  ed.  849  [aff  40  App.  (D.  C.)  169. 
I.RA1916D  1102. 


Ala. — Carlisle  v.  Central  of  Geor- 
gia R  Co.,  183  Ala.  196,  62  S  759; 
Tannehlll  v.  Birmingham  R.,  etc.,  Co., 
177  Ala.  297,  58  S  198. 

Fla. — Atlantic  Coast  Line  R.  Co.  V. 
Crosby,  63  Fla.  400,  43  S  318. 

Ga. — Binder  v.  Georgia  R,  etc.,  Co., 
13  Ga.  A.  381,  79  BE  216. 

Ind. — Kelley  v.  Grand  Trunk  West- 
ern R.  Co.,  46  Ind.  A.  697,  93  NE  618. 

Kan. — ^Altweln  v.  Metropolitan  St. 
R.  Co.,  86  Kan.  220,  120  P  660. 

Mo. — Bolton  v.  Missouri  Fac.  R. 
Co..  172  Mo.  92,  72  SW  630;  EUet  v. 
St.  Louis,  etc.,  R.  Co..  76  Mo.  A.  518. 

Tex. — Ft.  Worth,  etc.,  R  Co.  v. 
Taylor.  <Civ.  A.)  163  SW  967;  Nor- 
ton v.  Galveston,  etc.,  R  Co..  (Clv. 
A.)  108  SW  1044. 

[a]  Thns  (1)  in  an  action  against 
a  railroad  company  for  the  death  of 
a  circus  employee  while  riding  on 
his  eiftployer  s  train,  the  agreement 
between  tne  companv  and  the  em- 
ployer is  admlaslble.  under  the 
general  issue,  to  show  the  relations 
between  the  parties  and  the  com- 
pany's duty  to  decedent.  Kelley  v. 
Grand  Trunk  Western  R.  Co..  46  Ind. 
A.  697.  98  NE  616.  (2>  In  an  action 
for  injuries  to  one  accompanying  live 
stock  on  a  freight  train,  while  in 
the  car  with  the  stock,  on  account  of 
the  alleged  negligence  of  the  com- 
pany's employees  In  permitting  an- 
other car  to  bump  into  It  with  great 
force,  a  provision  in  the  contract  of 
shipment  requiring  plaintiff  to  ride 
in  the  caboose.  If  a  defense  to  the 
action,  is  admissible  under  the  gen- 
eral denial.  Bolton  v.  Missouri  Pac. 
R.  Co.,  172  Mo.  92,  72  SW  630. 

[b]  Tliat  the  iikjnrles  were  due  to 
tat,  nnavoidalile  aooldent*  may  be 
shown  under  the  general  Issue. 
Carlisle  v.  Central  of  Georgia  R  Co.. 
183  Ala.  196.  62  S  759. 

[c]  Charaotev  m  passenger. — (1) 
A  general  denial  puts  In  Issue  plain- 
tlfTs character  as  a  passenger, 
and  it  may  be  shown  thereunder  that 

Elaintlfl  was  a  trespasser.  Pfaffen- 
ack  V.  Lake  Shore,  etc.,  R.  Co.,  142 
Ind.  246,  41  NE  530.  (2)  But  it  has 
been  held  that  an  allegation  In  the 
declaration  that  plaintiff  was  a  pas- 
senger Is  one  of  the  facts  stated  In 
the  Inducement,  and  Is  not  put  In 
Issue  by  a  plea  of  not  guilty,  a 
special  plea  being  required  to  that 
effect.  Atlantic  Coast  Line  R,  Co.  v. 
Crosby,  63  Fla.  400,  43  S  81S. 

fd]  Persons  In  charge  not  defend- 
ant's emplorees. — Under  the  general 
denial  defendant  may  show  that  the 
employees  In  charge  of  the  train  at 
the  time  of  the  injury  complained  of 
were  not  the  employees  of  defendant. 
Kansas,  etc.,  R.  Co.  v.  Dorough,  72 
Tex.  108,  10  SW  711. 

[el  Vegllrenoe  of  13ilra  person.— 
(1)  Under  a  general  denial,  defend- 
ant may  prove  that  the  Injury  was 
caused  solely  through  the  negligence 
of  another  party.  Bragg  v.  Metro- 
politan St.  R.  Co.,  192  Mo.  331,  91 
SW  527.  (2)  In  an  action  against  a 
railroad  for  Injuries  caused  by  a 
wreck,  evidence  tending  to  show  that 
the  wreck  was  caused  by  the  acts 
of  malicious  persons  not  connected 
with  the  railroad  company  Is  ad- 
missible under  a  general  denial.  Nor. 
ton  V.  Galveston,  etc.,  R  Co.,  (Tex. 
Clv.  JL)  108  SW  1044. 

30,  Tasoo,  eta,  R.  Co.  v.  Grant, 
86  Miss.  66S,  38  S  602,  109  AmSR 
723,  4  AnnCas  656. 

[a]  IB  IBssl— tppl,  where  defend- 
ant pleads  only  the  general  issue,  and 
gives  no  notice  or  any  afllrmatlve 
matter  in  avoidancet  a  fetter  (written 
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ployees,  defendant  may  prove,  under  the  general 
issue,  that  the  employee's  conduct  was  fully  war- 
ranted and  justifiable;"  but  where  the  suit  is  based, 
not  on  defendant's  failure  to  i>rotect  the  passenger, 
but  on  the  employee's  wrong  in  insaltii^  the  pas- 
senger, such  justification  can  be  proved  only  where 
it  has  been  set  up  affirmatively  by  a  special  plea." 
It  has  been  held  that  evidence  that  plaintiff  was 


drunk  is  iu>t  admissible  as  justification  under  the 
general  issue." 

[%  1423]  d.  Tariance.^  The  proof  must  eorr^pond 
to  and  support  the  allegations;^^  and  hence,  where 
there  is  a  material  variance  between  the  proof  and 
the  allegations,  it  Is  fatal  to  a  reooveiy,*"  as  where 
there  is  a  substantial  variance  as  to  the  time,  plaee, 
and  cause  of  the  injury,^  unless  such  variance  is 


defendant's  superintendent,  and  the 
pass  Issued  on  such  request,  provid- 
ing that  the  person  accepting  It 
agreed  not  to  hold  the  company  lia^ 
ble  Cor  any  damaire  to  his  person  or 
property,  are  properly  rejected  on  de- 
lendanrs  offer,  under  Code  [1892]  S 
686,  providing  that  affirmative  matter 
in  avoidance  shall  not  be  proved  un- 
der the  general  Issue  unless  defend- 
ant gives  notice  thereof  in  writing, 
etc.  Yazoo,  etc,  R.  Co.  v.  Orant.  86 
Miss.  665,  38  S  502,  109  AmSR  723, 

4  AnnCas  666. 

33.  Binder  v.  Georgia  R;,  etc.,  Co., 
13  Ga.  A.  381,  79  SE  216. 

34.  Binder  v.  Georgia  R.,  etc.,  Co., 
13  Ga.  A.  381,  79  SE  216. 

3B.  Raynor  v.  Wilmington,  etc..  R. 
Co.,  129  N.  C.  195.  39  SE  821. 

38.  Se^'generally  Pleading  [31  Cyc 
7001. 

37.  Ala. — Central  of  Georgia  R. 
Co.  v.  Brown,  165  Ala.  493.  51,  S  666. 

Cal. — Green  v.  Pacific  Lumner  Co., 
130  Cal.  436.  62  P  747. 

111. — Wabash  Western  R.  Co.  v. 
Friedman,  146  111.  688,  80  NB  868,  84 
NE  1111. 

Mich.— FormlHer  v.  Detroit  United 
R.  Co.,  164  Mich.  658,  130  NW  347. 

Mo. — Jacobson  v.  St.  Louts  Transit 
Co..  lOe  Mo.  A.  839,  80  SW  309. 

N.  T.— Cohen  v.  Fanners'  L.  &  T. 
Co.,  70  Misc.  548,  127  NYS  561. 

See  also  supra  SI  1419-1421. 

[a]  ZUnstrationa.^ — <1)  The  allega- 
tion of  a  complaint  that  plaintlffT  a 
passenger  on  a  train,  in  her  effort  to 
escape  the  danger  of  a  threatened 
collision,  "was  thrown  upon  the  track 
and  Injured,"  is  supported  by  evi- 
dence that  she  jumped  from  the 
train,  and,  falling  face  down  on  the 
track,  where  danger  from  the  cars 
still  threatened  her,  she  rolled  from 
the  track  and  down  an  embankment, 
as  all  this  may  be  grouped  as  a 
single  act,  especially  where  it  went 
to  the  Jury  without  objection  that  it 
was  not  within  the  pleadings.  Green 
V.  Pacific  Lumber  Co.,  130  Cal.  435, 
62  P  747.  (2>  A  declaration,  in  an 
action  for  Injuries  to  a  passenger,  re- 
ceived while  boarding  a  street  car. 
which  alleges  that,  while  the  passen- 

f er  was  boarding  the  car.  It  started 
orward  suddenly,  throwing  htm  to 
the  ground,  la  .supported  by  evidence 
that  the  car  first  began  to  move 
slowly,  and  that  just  as  the  passen- 
ger's foot  was  on  the  second  step  it 
started  forward  with  a  Jerk,  throw- 
ing him  from  the  car.  Formiller  v. 
Detroit  United  R.  Co^  164  Mich.  653, 
130  NW  347.  (3)  Where,  in  an  ac- 
tion for  Injuries  to  an  elevator  pas- 
senger, caused  by  the  fall  of  the  ele- 
vator because  of  structural  defects 
or  unsuitable  appliances,  the  testi- 
mony of  witnesses  that,  prior  to  the 
accident,  the  elevator  had  stopped  of 
itself,  that  the  operator  had  held  the 
rope  in  the  guide  so  that  the  elevator 
would  not  go  down  when  passengers 
left  it.  and  that  the  operator  had  re- 
quested passengers  to  hurry,  did  not 
support  the  complaint.  Cohen  v. 
Farmers^  L.  &  T.  Co.,  70  Mfse.  648, 
127  NYS  661. 

38.  U.  S. — Norfolk,  etc..  Terminal 
Co.  V.  RotoM.  179  Fed.  639.  108  CCA 
197. 

Ala. — Newberry  v.  Atkinson,  1R4 
Ala.  667.  64  S  46;  Birmingham  R., 
etc..  Co.  v.  Stanfleld,  161  Ala.  488,  50 

5  51. 

Ga. — Purvis  v.  Atlanta  Northern  R, 
Co.,  136  Ga.  862,  72  SR  343;  Box  v. 
Atlantic,  etc..  R,  Co..  120  Ga.  1050,  43 
SE  427;  Western,  etc.,  R.  Co.  v. 
Peacock,  16  Oa.  A.  772.  66  SE!  889. 


111. — Schlauder  v.  Chicago,  etc,  R. 
Co.,  253  III.  164.  97  NE  233  [rev  160 
111.  A.  3091;  Chicago,  etc.,  R.  Co.  v. 
Jennings,  f4o  111.  478,  60  NE  818,  64 
LRA  827  [rev  89  111.  A.  S36];  Glass 
V.  Chicago  Union  Tract.  Co.,  144  111. 
A.  116. 

Kan. — St.  Louis,  etc..  R.  Co.  t. 
Elrod.  78  Kan.  868,  98  P  21S. 

Mass. — Harris  v.  Rayner,  8  Pick. 
541. 

Mich.— Pormiller  v.  Detroit  United 
R.  Co.,  164  Mich.  653,  130  NW  347; 
Dolbee  V.  Detroit,  etc.,  R.  Co.,  144 
Mich.  656.  108  NW  99. 

Mo. — Hays  v.  Metropolitan  St.  R. 
Co.,  182  Mo.  A.  393,  170  SW  414; 
Danlelson  v.  Metropolitan  St.  R.  Co., 
175  Mo.  A.  314,  162  SW  307;  Coyne 
V.  United  R.  Co..  121  Mo.  A.  114.  98 
SW  110;  Mason  v.  St.  Louis,  etc.,  R. 
Co.,  75  Mo.  A.  1. 

Mont. — Knuckey  v.  Butte  Electric 
R.  Co..  41  Mont.  314,  109  P  979. 

N.  Y. — Walsh  V.  Nassau  Electric  R. 
Co.,  133  App.  Dlv.  144,  117  NYS  358; 
Soheu  V.  Union  R.  Co.,  112  App.  Div. 
239,  98  NYS  278. 

Utah. — Schuyler  v.  Southern  Pac. 
Co..  37  Utah  681,  109  P  458  [reh  den 
37  Utah  612,  109  P  1026]. 

Va. — Richmond  R.,  etc.,  Co.  v. 
West,  100  Va.  184,  40  SE  643. 

[a]  Variances  mu  mftterlal. — (1) 
Between  an  allegation  that,  after 
plaintiff  had  boarded  one  of  defend- 
ant's cars  as  a  passenger,  and  was 
standing  on  the  step,  defendant's  em- 
ployees negligently  ran  another  car 
against  him.  by  which  he  was  In- 
jured, and  proof  that  the  car  on 
which  plaintiff  was  standing  was 
moving  while  the  other  car  was 
standing  still  at  the  time  of  the  In- 
jury. Norfolk,  etc..  Terminal  Co.  v. 
Rotolo,  179  Fed.  639.  103  CCA  197. 
(2)  Between  an  allegation  for  injury, 
based  on  a  sudden  jerk  before  the 
train  came  to  a  standstill,  and  proof 
that  the  train  came  to  a  stop  a  rea- 
sonable time  for  her  to  alight  before 
the  jerk.  Southern  R.  Co.  v.  Hund- 
ley, 151  Ala.  378,  44  S  195.  (3)  Be- 
tween an  allegation  that  Immediately 
after  the  passenger  reached  the  plat- 
form of  the  car,  preparatory  to 
alighting,  the  car  was  started  vio- 
lently, without  warning,  throwing 
her  off,  and  proof  that  the  Jerk  of 
the  car  which  threw  her  off,  came  as 
she  was  stepping  to  the  ground. 
Southern  R.  Co.  v.  Hundley,  157  Ala. 
378.  44  S  195.  <4)  Between  an  allega- 
tion that  plaintiff  while  attempting 
to  board  an  electric  street  car  was 
thrown  between  the  cars,  and  proof 
that  after  stepping  on  the  platform 
of  the  car  he  was  thrown  under  the 
car.  Birmingham  R..  etc.,  Co.  v. 
Brannon.  132  Ala.  431,  31  S  523.  (5) 
Between  an  allegation  of  negligent 
management  of  tne  car  and  want  of 
proper  care  to  safely  carry  the  pas- 
senger, and  proof  that  the  equipment 
of  the  car  was  out  of  repair. 
Schlauder  v.  Chicago,  etc.,  R.  Co..  253 
111,  154.  97  NE  233  [rev  160  111.  A. 
3097.  (6)  Between  an  allegation  that 
p  i  a  f n  t  i  ff  was  th  rown  from  def end- 
ant's  car  and  injured  by  the  car  col- 
liding with  a  wagon,  and  proof  that 
he  stepped,  or  was  pushed,  from  the 
car  before  the  collision  occurred. 
Chicago  Union  Tract.  .Co.  v.  Hampe, 
228  III.  346.  81  NE  1027.  (7)  Between 
an  allegation  of  negligence  In  defend- 
ant in  violently  starting  its  train 
while  plaintiff  was  about  to  alight 
therefrom,  and  proof  that  the  train 
was  started  slowly  and  smoothly, 
while  tl^e  gates  were  open,  and  be- 
fore  plaintiff  had   time  to  alight. 


Lake  St.  El.  R  Co.  v.  Shaw,  203  111. 
39,  67  NE  374  [rev  103  111.  A.  662]. 
<8j  Between  an  allegation  that  plain- 
tili  received  the  injuries  In  question 
by  being  thrown  to  the  ground  and 
dragged  along,  and  proof  that  she 
was  thrown  onto  the  car  platform. 
Chicago  City  R,  Co.  v.  Carrlck,  133 
in.  A.  832.  (9)  Between  an  allega- 
tion that  plaintiff.  In  stepping  off  the 
end  of  a  platform  at  a  station, 
stepped  into  a  deep  ditch  and  on  the 
edge  of  a  drainage  tile  carelessly  left 
exposed,  whereby  he  was  Injured,  and 
proof  that  defendant  railroad  com- 

?any  failed  to  properly  light  its  plat- 
orm  or  the  steps  leading  thereto. 
St.  Louis,  etc.,  R.  Co.  v.  Elrod,  78 
Kan.  868.  98  P  216.  (10)  Between 
allegations  that  plaintiff  was  negli- 
gentlv  allowed  to  ride  the  whole 
length  of  his  journey  on  a  footboard 
(negligently  left  covered  with  Ice), 
and  that  he  slipped  while  the  car  was 
running  at  its'  highest  speed,  and 
proof  that  he  was  thrown  off  by  the 
jolting  of  the  car,  caused  by  a  de- 
fective roadbed,  and  that  ne  had 
stepped  on  the  footboard  only  just 
before  attempting  to  alight.  Rich- 
mond R.,  etc.,  Co.  V.  West,  100  Va. 
184,  40  SE  643.  (11)  Between  an 
allegation  that  plaintiff  was  a  pas- 
senger who  had  paid  his  fare,  and 
evidence  that  he  was  a  mere  tres- 

Saaser,  Purvis  v.  Atlanta  Northern 
:.  Co..  136  Ga.  852,  72  SE  343.  (12) 
Between  a  complaint  based  on  the 
theory  that  plaintiff  entered  the  train 
to  assist  an  elderly  passenger  who 
was  boarding  It,  and  proof  that  plain- 
tiff entered  the  train  solely  to  keep 
the  passenger  company  until  the  de- 
parture of  the  train.  Whaley  v. 
Louisville,  etc.,  R.  Co..  186  Ala.  72, 
65  S  140.  62  LRANS  179. 

[b]  Alivntlou  of  termlaL — Where, 
in  an  action  for  personal  Injuries, 
the  declaration  sets  out  the  termini 
of  plaintiff's  Journey,  the  proof  must 
sustain  the  allegations,  and  a  vari- 
ance in  this  regard  will  be  fatal. 
Wabash  Western  R.  Co.  v.  Friedman, 
146  111,  683.  30  NE  858.  84  NB  1111; 
Harris  v.  Hayner.  8  Pick.  tHass.) 
641. 

39.  Central  of  Georgia  R.  Co.  v. 
McNab,  ISO  Ala.  332,  43  S  222:  Gard- 
ner V.  Metropolitan  St.  R.  Co.,  223 
Mo.  389,  122  SW  1068.  18  AnnCas 
1166.  Compare  St.  Louis,  etc..  R. 
Co.  V.  Edwards,  3  Tex.  A.  CW.  Cas. 
S  342  (holding  that  proof  may  be  ad- 
mitted to  show  that  the  Injury  oc- 
curred at  a  time  different  from  that 
alleged). 

[a]    As  to  plaoe  of  stopplnr. — (1) 

Where  an  ordinance  prohibits  trains 
of  street  cars  from  stopping  on  the 
east  side  of  a  street  when  moving 
westward,  or- on  the  west  side  when 
moving  eastward,  and  in  an  action 
against  the  street  car  company  for 
negligence  the  complaint  alleges  that 
the  negligence  was  the  failure  of  the 
train  to  stop  a  sufficient  length  of 
time  on  the  west  Bide  of  the  street 
to  enable  plaintiff  to  alight,  and  the 
evidence  snows  a  failure  to  stop  a 
train  going  west  on  the  east  side, 
there  is  a  fatal  variance.  North 
Birmingham  St.  R.  Co.  v.  Calder- 
wood,  89  Ala.  247.  7  S  350,  18  AmSR 
106.     (Z)   Where  It  is  alleged  that 

Elalntiff  was  Injured  on  a  south- 
ound  car  on  the  west  side  of  a  via- 
duct, he  cannot  recover  on  proof  that 
he  was  injured  on  a  northbound  car 
on  the  east  side  of  the'  viaduct. 
Gardner  v.  Metropolitan  St.  R.  Ca. 
223  Mo.  389.  122  SW  106S,  IS  Ann 
Cas  1166. 
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waived  by  a  failure  to  call  the  attention  of  the 
court  thereto,**  or  is  cured  by  an  amendment  of  the 
pleading.**  Thus,  the  variance  between  an  allega- 
tion of  negligence  in  suddenly  starting  a  car  after 
it  had  stopped,  while  the  passenger  was  attempting 
to  board  or  alight,  and  proof  that  it  was  moving 
when  he  made  such  attempt,  has  been  held  ma- 
terial;*^ but  on  the  other  hand,  it  has  been  held  that 


such  variance  is  immaterial  where  the  car  was  mov- 
ing so  slowly  as  not  to  enhance  the  danger  df  the 
passenger's  act " 

Immaterial  variance.  Where  the  proof  substan- 
tially supports  the  pleading,  the  fact  that  it  varies 
therefrom  on  some  immaterial  matter  is  not  a  fatal 
variance.**  Thus  it  has  been  held  that  the  variance 
between  an  allegation  that  plaintiff  was  thrown  or 


40.  OascolKTift  v.  Metropolitan 
West  side  Co.,  i»9  111.  18.  87 
NB  883,  IS  AnnCas  llBj  Chicaso. 
«tc.,  R.  Co.  v.  Clausen.  173  III.  190, 
60  NE  680:  Rldenhour  v.  Kanaas  City 
Cable  R.  Co..  102  Mo.  270.  13  SW  889. 
14  SW  760. 

41.  East  St.  Loola  R.  Co.  v.  O-ray. 
136  111.  A.  642;  Schen  v.  Union  R. 
Co.,  112  App.  £>lv.  230.  S8  NTS  278. 

43.  Oosnell  V.  Central  of  Oeorsrta 
R.  Co.,  17  Ga.  A.  67.  86  SE  90:  Chl' 
cago  City  R.  Co.  v.  Oates,  136  tIL 
A.  180:  Bond  T.  Chicago,  etc.,  R.  Co., 
110  Mo.  A.  131.  84  SW  124;  Walsh 
V.  Nassau  Electric  R.  Co.,  133  App. 
Dlv.  144,  117  NTS  358:  Goldstein  v. 
Metropolitan  St.  R.  Co.,  49  Misc. 
647.  98  NTS  862:  Wainwright  v.  In- 
terurban  St.  R.  Co.,  48  Misc.  646,  96 
NTS  114;  Edelman  v.  Interurban  St. 
R.  Co..  96  NTS  627;  Dickson  v. 
Broadway,  etc.,  R.  Co.,  41  HowPr 
<N.  T.)  IBl. 

43.  Ounn  v.  St.  Iiouis  United  R. 
Co.,  177  Mo.  A.  512.  160  SW  540: 
Klnyoun  v.  Metropolitan  SL  R.  Co., 
153  Mo.  A  477,  134  SW  15;  Green  v. 
Metropolitan  St.  R.  Co.,  122  Mo.  A. 
647.  99  SW  28:  Forrester  v.  Metro- 
politan St.  R.  Co.,  116  Mo.  A.  37.  91 
SW  401;  Toledo  R.,  etc,  Co.  v.  Ket- 
row.  26  Oh.  CIr.  Ct.  641;  Feagln  v. 
Qulf,  etc..  R.  Co.,  45  Tex.  Civ.  A.  251, 
100  SW  346. 

**.  Ala, — Nashville,  etc.,  R.  Co.  v. 
Crosby,  1S3  Ala.  237.  62  S  889;  Bir- 
mingham R.,  etc.,  Co.  v.  Glenn.  179 
Ala.  263,  60  S  111;  Louisville,  etc.. 
R.  Co.  V.  Seale,  172  Ala.  480,  65  S 
237;  Southern  R.  Co.  v.  Lollar,  135 
Ala.  375,  33  S  32;  Birmingham,  etc.. 
R.  Co.  V.  Norrls.  4  Ala.  A.  363,  59  S  66, 

Cal.— Clark  v.  Atchison,  etc.,  R. 
Co..  164  Cal.  363,  128  P  1032. 

Fla. — Jacksonville  Electric  Co.  v. 
Cubbage,  68  Fla.  287.  61  S  139. 

Ga. — Southern  R.  Co.  v.  Nappler. 
138  Ga.  31,  74  SE  778. 

111. — Chicago  Union.  Tract.  Co.  v. 
Roberts,  229  111.  481,  82  NE  401: 
Siebert  v.  Chicago  City  R.  Co.,  185 
111.  A.  519;  Elgin,  etc„  Tract.  Co.  v. 
Wilson,  120  111.  A.  371  [aff  217  III. 
47.   75  NB  4361. 

Ind. — Lake  Snore,  etc.,  R.  Co.  v. 
Teeters.  166  Ind.  336,  77  NE  699,  5 
LRAN3  425  [aff  (A.)  74  NE  1014]; 
Vandalla  R.  Co.  v.  Keys.  46  Ind.  A. 
353,  91  NE  173. 

Ky. — Chicago,  etc.,  R.  Co.  v.  Row- 
ell,  151  Ky.  313.  151  SW  950. 

Mass. — Ware  v.  Gay,  11  Pick.  106. 

Mich. — Flllingham  v.  Michigan 
United  R.  Co.,  164  Mich.  233.  117  NW 
635. 

Minn. — Vance  v.  Great  Northern 
R.  Co.,  106  Minn.  172,  118  NW  674. 

Mo. — Hoggs  v.  Harvey,  (A.)  178 
SW  867:  Tanchof  v.  Metropolitan  St. 
R,  Co..  (A.)  177  SW  813;  Daley,  v. 
Bedburn,  143  Mo.  A.  653.  127  SW 
924 ;  Anderson  v,  Chicago,  etc.,  R. 
Co.,  131  Mo.  A.  580.  110  SW  650; 
Peck  V.  Springfield  Tract.  Co.,  131 
Mo.  A.  134.  110  SW  659;  Senf  v.  St. 
Louis,  etc..  R.  Co.,  112  Mo.  A.  74.  86 
SW  887 ;  Shnreman  v.  St.  Louis 
Transit  Co.,  103  Mo.  A.  615,  78  SW 
846. 

Mont. — Prevlslch  v.  Butte  Electric 
R.  Co.,  47  Mont.  170,  131  P  25. 

N.  T. — Cohen  v.  Brooklyn  Heights 
R.  Co.,  134  App.  Dlv.  912.  118  NTS 
803:  Powell  V.  Hudson  Valley  R.  Co., 
88  App.  Dlv.  133,  84  NTS  337. 

N.  C. — Penny  v.  Atlantic  Coast- 
Line  R.  Co..  133  N.  C.  221,  46  SE  S63. 
63  LRA  497. 

Pa- — Cameron  v.  Citizens'  Tract. 
Co..  216  Pa.  191.  66  A  634. 

Tex. — ^Denlson,  etc.,  R.  Co.  v.  John- 
son, 36  Tex.  Civ.  A.  116,  81  SW  780; 
Houston,  etc.,  R  Co.  v.  Summers, 


(Civ.  A.)   49  SW  1106  [aff  92  Tex. 

621.  61  SW  324]. 

Va. — <;hesapeake,  etc.,  R.  Co.  v. 
Barger.  112  Va.  688,  72  SE  693. 

Wash. — Mueller  v.  Washington 
Water  Power  Co.,  66  Wash.  656,  106 
P  476. 

W,   Va. — Kennedy  v.  Chesapeake, 
etc.,  R.  Co..  68  W.  Va.  889.  70  SB  359. 
[a]    Vanuioaa  IMA  ImmatextaLf— 

(1)  Between  an  allegation  that  a 
carrier  negligently  ran  its  train 
around  a  curve  at  a  high  rata  of 
speed,  so  as  to  throw  a  passenger 
from  the  lower  step  of  the  platform 
to  the  ground,  and  proof  that  the  en- 

frineer  within  the  scope  of  his  au- 
hority  promised  to  slow  down  the 
train  to  allow  the  passenger  to 
alight,  but  failed  so  to  do.  Clark  v. 
Atchison,  etc..  R.  Co.,  164  Cal.  563, 
128  P  1032.  (2)  Between  an  allega- 
tion that  the  negligence  was  the  un- 
usual Jerking  or  sudden  starting  up 
of  the  car  without  respect  to  whether 
It  had  previously  stopped,  and  proof 
that  Uie  car  did  not  actually  stop  be- 
fore the  alleged  negligent  Jerk. 
Maler  v.  Metropolitan  St.  R.  Co.,  176 
Mo.  A.  29.  162  SW  1041.  (3)  Be- 
tween an  allegation  that  the  car  was 
suddenly  started  without  warning  to 
plaintiff  and  proof  that  It  started 
with  a  sudden  Jerk.  Mueller  v. 
Washington  Water  Power  Co.,  56 
Wash.  566,  106  P  476.  (4)  Between 
an  allegation  that  the  train  was  sud- 
denly started,  and  plaintiff  thereby 
thrown  from  the  train  on  to  the  plat- 
form, and  proof  that  she  was  injured 
in  stepping  from  the  car  to  the  plat- 
form, by  a  lurch  in  the  train.  Lake 
St.  El.  R.  Co.  v.  Shaw,  203  III.  39,  67 
NE  374  [rev  103  111.  A.  i62}.  (6) 
Between  an  allegation  that  the  car 
had  come  very  nearly  to  a  standstill 
when  plaintiff  attempted  to  board  it. 
and  proof  that.  If  the  car  had  not 
actually  stopped,  It  had  practically 
come  to  a  standstill.  Nilson  v.  Oak- 
land Tract.  Co,,  10  Cal.  A.  103,  101  P 
413.  (6)  Between  an  allegation  that 
the  Injuries  occurred  because  the  car 
started  with  a  sudden  Jerk  before 
plaintiff  had  reached  a  place  of 
safety  thereon,  and  proof  that  the 
car  was  still  as  she  attempted  to  get 
aboard  it  but  that,  as  she  was  step- 
ping on  it,  the  car  gave  a  Jerk  which 
threw  her  over  and  against  the  back 
seat,  causing  her  Injuries.  Lehner  v. 
Metropolitan  St.  R.  Co.,  110  Mo.  A. 
215,  85  SW  110.  (7)  Between  an  al- 
legation that  those  In  charge  negli- 
gently started  the  car  with  a  violent 
jerk,  throwing  her  to  the  ground  and 
proof  that  the  start  was  made  In  a 
sudden  and  violent  manner.  Mustek 
v.  St.  Louis  United  R.  Co.,  166  Mo. 
A.  64,  134  SW  31.  (8)  B?etween  an 
allegation  that  Injury  was  caused  by 
the  sudden  movement  of  the  car  and 
proof  that  the  car  started  forward 
as  a  passenger  was  alighting.  Jack- 
sonville Electric  Co.  v.  Cubbage,  68 
Fla.  287,  51  S  139.  (9)  ^etweon  an 
allegation  that,  while  plaintiff  was 
alighting  from  a  street  car,  and  be- 
fore she  had  a  reasonable  time  to 
alight,  the  car  started,  and  proof 
that  it  did  not  stop  a  sutHclent  time 
to  allow  her  to  alight,  in  view  of  her 
delay  caused  by  assisting  a  young 
girl  with  her  to  alight,  Hannon  v. 
St.  Louis  Transit  Co..  102  Mo.  A.  216, 
77  SW  158.  (10)  Between  an  allega- 
tion that  the  car  running  at  a  high 
rate  of  speed  collided  with  a  wagon, 
and  that  defendant  failed  to  stop  or 
control  the  car,  and  proof  that  the 
car  running  at  high  speed  ran  Into 
a  wagon,  and  that  just  before  the 
colllsfon  the  conductor  called  to  the 
passensera  to  Jump,  and  that  plain- 


tiff did  so,  and  was  injured  In  con- 
sequence.  Chicago  City  R,  Co.  v. 
McClaln,  211  111.  689,  71  NE  1103. 
(11^  Between  an  allegation  that, 
while  the  train  on  which  plaintiff 
was  riding  was  standing  still,  de- 
fendant negligently  propelled  a  loco- 
motive against  it.  and  proof  that  the 
train  was  suddenly  Jarred  by  some 
force,  the  precise  nature  of  which 
was  unknown.  Evans  ville,  etc.,  R. 
Co.  V.  Mills.  37  Ind.  A.  698,  77  NE 
608.  (12)  Between  an  allegation  that 
plaintiff  went  on  the  platform  of  a 
slowly  moving  car,  and,  while  on  the 
lowest  step  when  the  car  had  stop- 

fied,  she  was  thrown  therefrom  by 
ts  sudden  starting,  and  proof  that 
she  was  thrown  from  such  step  on 
which  she  was  standing  while  the 
car  was  slowly  moving,  hy  a  sudden 
start  Cincinnati,  etc.,  R.  Co.  v. 
Revalee,  17  Ind.  A.  667.  46  NE  363. 
(13)  Between  an  allegation  that  the 
negligence  was  the  failure  of  the 
flagman  to  give  "such  signals  as 
would  have  enabled  the  grlpman  and 
motorman,  by  the  use  of  ordinary 
care,  to  have  avoldeS  said  coltlslon." 
and  proof  that  the  flagman  gave  both 
the  grlpman  and  motorman  the  sig- 
nal to  proceed  at  the  same  time. 
Taylor  v.  Grand  Ave.  R.  Co.,  186  Mo. 
239,  84  SW  873.  (14)  Between  an  al- 
legation that  a  passenger  on  a  street 
car  had  passed  through  the  rear 
vestibule  and  stepped  down  on  the 
step  of  the  car,  when  she  was  thrown 
therefrom  by  a  sudden  jerk,  and 
proof  that  she  was  stepping  to  the 
first  step  when  she  was  thrown  and 
injured.  Klass  v.  Metropolitan  St.  R. 
Co..  169  Mo.  A.  617,  155  SW  57.  (15) 
Between  an  allegation  that  the  floor 
of  the  car  was  unfit  for  use,  and 
proof  that  the  injury  was  caused  by 
a  defect  in  a  trap  door  which  formed 
a  part  of  the  floor.  Jorden  v.  St. 
Louis,  etc..  R.  Co.,  122  Mo.  A.  330. 
99  SW  492.  (16)  Between  an  allega- 
tion that  when  plaintiff  struck  the 
ground  he  was  shocked  and  shaken 
out  of  his  right  mind  and  became 
senseless,  and  proof  that  after  fall- 
ing he  spoke  a  few  words  to  persons 
who  came  to  his  assistance  and  then 
became  unconscious.  International, 
etc..  R.  Co.  V.  Hugen,  45  Tex.  Civ.  A. 
326,  100  SW  1000.  (17)  Between  an 
allegation  that  plaintiff  received  his 
Injuries  by  being  thrown  against  the 
side  of  the  car,  and  proof  that  part 
of  them  were  received  by  being 
thrown  against  the  ground.  Christie 
V.  Galveston  City  R.  Co.,  (Tex.  Civ. 
A.)  39  SW  638.  (18)  Between  an  al- 
legation that  the  passenger  "was 
compelled  to  step  down  from  the  car 
a  great  distance  to  the  ground,  to 
wit:  two  feet,"  and  proof  that  the 
distance  was  between  twenty-six  and 
thirty-four  Inches.  Chesapeake,  etc., 
R.  Co.  V.  Barger.  112  Va.  688,  72  SE 
693.     (19)  Between  allegations  that 

glaintlfl  was  thrown  violently  from 
er  seat  across  the  aisle  of  the  coach, 
striking  against  a  seat  on  the  oppo- 
site side  and  falllnfe  heavily  to  the 
floor  of  the  car.  whereby  her  right 
arm  sustained  injuries,  and  proof 
that  she  was  Injured  by  slipping 
from  the  seat  to  her  knees  and  then 
back  against  the  seat  behind  her. 
Kennedy  v.  Chesapeake,  etc.,  R.  Co., 
68  W.  Va.  589,  70  SE  359.  (20)  Be- 
tween an  allegation  that  defendants 
negligently  "caused"  a  car  to  start, 
and  proof  that  they  did  not  actively 
cause  the  car  to  surt,  but  that  their 
passive  negligence  permitted  it.  As- 
bury  V.  Charlotte  xllectrlc  R„  etc.. 
Co..  126  N.  C.  568,  84  SE  664.  (21) 
Between  an  allegatisn  that  plaintiff 
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pushed  from  the  car,  and  proof  that  he  stepped  or 
iumped  from  the  car  to  avoid  dai^er,  is  imma- 
terial." So,  where  the  gist  of  the  action  is  the 
starting  of  the  train  while  plaintifE  was  in  the  act 
of  hoarding  or  leaving  it,  proof  of  matters  of  in- 
ducement will  not  create  a  variance." 

Adverse  part7  misled.  It  has  been  held  that  a 
variance  to  be  material  must  be  such  as  to  mislead 
the  adverse  party,"  and  in  some  jurisdictions  it  is 


expressly  provided  by  statute  that  no  variance  be- 
tween pleading  and  proof  shall  be  deemed  material 
unless  it  actually  misleads  the  adverse  party  to  his 

prejudice." 

[$  1424]  7.  Evidence*"^ — a.  Presumptions  and  Bor- 
den of  Proof"— (1)  In  GeneraL  The  burden  of 
proof  is  on  plaintiff  to  show  by  a  preponderance  of 
evidence  all  the  essential  elements  of  his  cause  of 
action,"  such  as  that  the  relation  of  carrier  and 


car  was  In  the  act  of  stepping  there- 
from and  was  thrown  to  the  ground 
by  tne  sudden  startlnfr  of  the  car, 
and  proof  that  plaintiff  stood  near 
the  door,  the  gist  of  the  action  be- 
ing that  the  train  started  while 
plaintiff  was  about  to  alight,  and  the 
place  where'  plalntifE  was  standing 
not  being  a  necessary  allegation, 
McCasUn  V.  Lake  Shore,  etc.,  R.  Co., 
93  Mich.  653,  63  VIW  724.  (S2>  Be- 
tween an  allegation  that  the  car  was 
lurching  backward  and  forward  and 
proof  that  the  lurching  was  side- 
ways. Hicks  V.  Galveston,  etc.,  R. 
Co.,  96  Tex.  866,  72  SW  836  [rev 
(Civ.  A.>  71  SW  8221. 

[b]  iDiinatozlal  varUno*  as  to  the 
pl*M  where  the  accident  or  Injury 
occurred.  Birmingham  R.  etc.,  Co. 
V.  Glenn,  179  Ala.  268,  60  S  111: 
Birmingham  R..  etc.,  Co.  v.  Lide,  17T 
Ala.  400.  68  S  990  (holding  that  there 
was  no  fatal  variance  between  an 
averment  that  the  accident  occurred 
at  or  near  the  Intersection  of 
Eleventh  avenue  .and  Twenty-fourth 
street  south,  and  proof  that  the 
accident  occurred  at  Fourteenth 
street):  Birmingham  Zt,  etc.,  Co.  v. 
McOlnty.  1B8  Ala.  410,  48  S  491 
(holding  that,  where  a  complaint  al- 
leced  that  a  passenger  waa  Injured 
while  allfchtingr  "at"  C,  which  appears 
to  have  been  a  shed  station,  and  not 
a  town  or  city,  and  the  evidence 
showed  that  the  accident  occurred 
about  two  car  lengths  from  the 
station,  thers  was  no  variance): 
Chlcaxo  City  R.  Co.  v.  Foster,  2X6 
Til.  288.  80  NB  7S2  [alt  128  111.  A. 
B71]  (holding  that,  where  a  declara- 
tion alleged  that  the  car  on  which 
plaintiff  was  a  passenger  stopped  at 
a  certain  street,  evidence  that  the 
car  stopped  on  the  south  side  of  such 
street  instead  of  on  the  north  side 
which  was  the  usual  stopping  place 
was  not  Insufflclent  to  sustain  the 
declaration):  Nolan  v.  Metropolitan 
St.  R.  Co..  260  Mo.  602.  167  SW  637: 
McCafCery  v.  St  Louis,  etc.,  R.  Co.. 
192  Mo.  144,  90  SW  816:  Paris 
Transit  Co.  v.  Alexander,  (Tex.  Civ. 
A.)  90  SW  1119  (holding  that,  where 
the  complaint  alleged  that  the  car 
stopped  at  the  east  side  of  the  street 
crossing,  and  that  while  plalntlfF  was 
stepping  down  the  car  was  negli- 
gently started,  causing  the  injury.  It 
was  immaterial  to  plaintKE'a  right  of 
recovery  whether  the  evidence 
showed  that  the  car  stopped  on  the 
east  or  west  side  of  the  cro3.sing). 

[c]  JJeraUliMitt. — ^Where  a  passen- 
ger was  Injured  by  the  sudden  stop- 
ping of  a  car  on  which  she  was 
riding,  the  fact  that  it  was  not  de- 
railed will  not  defeat  recovery  on 
the  ground  of  variance,  despite  the 
allctration  in  the  petition  that  her 
injuries  were  cau.sed  by  the  careless- 
ness of  defendants  in  the  construc- 
tion and  operation  of  the  tracks  and 
trains,  and  that  the  coach  in  which 
she  was  riding  was  wrecked,  derailed, 
and  thrown  off  the  track.  Chicago, 
etc.,  R.  Co.  V.  Rowell,  151  Ky.  313, 
151  SW  9B0. 

rd]  Where  a  passug-er  siiaa  two 
oonaecUsff  carxlara  Jointly  for  per- 
sonal injuries,  there  Is  no  variance 
from  the  complaint  In  proving  the 
solo  negligent  act  of  one  of  the  car- 
riers after  dismissing  the  action  as 
to  the  other.  Doster  v.  Chicago,  etc.. 
R.  Co.,  (Mo.  A.)  158  SW  440. 

[c]  PaymsBt  of  fars^— The  grava-> 
men  of  an  action  for  injuries  to  a 
passenger,  so  far  as  payment  of  fare 


is  concerned.  Is  that  he  paid  his 
fare  to  the  carrier  for  the  service, 
and  the  variance  between  an  allega- 
tion that  he  paid  It  to  the  conductor 
and  nroof  that  he  paid  It  to  the 
ticket  seller  Is  not  substantial.  Cor- 
nell V.  Chicago,  etc..  R.  Co.,  143  Mo. 
A.  698.  128  SW  1021. 

[f]  Ctuunlativ*  matter. — Where 
the  negligence  charged  was  the  pre- 
mature starting  of  the  street  car 
while  plaintiff  waa  alighting,  the 
r-ere  fact  that  a  defective  brake 
contributed  to  the  injury  will  not 
constitute  a  variance.  Buck  v. 
PeoDle'B  St.  R..  etc.,  Co..  108  Mo.  179, 
18  SW  1090. 

46.  U.  S. — Washington,  etc..  R.  Co. 
V.  Hickcy.  166  tl.  S.  B21.  17  SCt  661. 
41  L.  ed.  1101. 

Ala. — Kansas  City,  etc.,  R.  Co.  v. 
Matthews.  142  Ala.  298.  39  S  207. 

D.  C. — Washington,  etc.,  R.  Co.  v. 
Hlckey,  B  App.  486  [afC  166  U.  S.  621, 
17  BCt  661,  41  li.  ed.  11011. 

Oa, — ^Plndley  y.  Central  of  Georgia 
R.  Co.,  7  Oa.  A.  180.  66  SB  486, 

Mo. — Saeger  v.  Wabash  R.  Co.,  181 
Ho.  A.  282,  110  SW  6S6. 

Compare  McAllister  v.  People's  R. 
Co.,  20  Del.  272.  64  A  743  (holding 
that,  where  the  declaration  averred 
that  plaintlfC  was  thrown  from  his 
seat  to  the  ground  by  the  force  of 
the  collision,  proof  that  he  jumped 
from  the  car  on  which  he  was  rid- 
ing, and  was  injured,  In  his  endeavor 
to  escape  the  danger  of  the  collision, 
would  not  Justify  B  recovery). 

46.  Ridenhour  v.  Kansas  City 
Cable  R.  Co.,  102  Mo.  270,  13  SW 
889.  14  SW  760;  Leslie  v.  Wabash, 
etc.,  R.  Co.,  88  Mo.  50:  Ohio  v.  Metro- 
politan St.  R.  Co..  126  Mo.  A.  710. 
103  SW  142;  Hansberger  v.  Sedalla 
Electric  R..  etc.,  Co..  82  Mo.  A.  566. 

[a]  nras,  where  the  cause  of  ac- 
tion set  up  was  negligence  In  per- 
mitting the  car  to  be  put  In  motion 
while  plaintiff  was  In  the  act  of 
leaving  It,  without  giving  him  rea- 
sonable time  to  alight,  and  the  proof 
showed  that  the  speed  was  first 
slackened  so  as  to  Induce  plaintiff 
to  get  Into  a  position  to  alight  and 
then  increased  with  such  violence  as 
to  throw  him  off,  the  averment  that 
defendant  stopped  the  cars  for  the 
purpose  of  permitting  plaintiff  to 
allgnt  was  only  the  statement  of  a 
matter  of  Inducement:  the  negligence 
consisted  In  permitting  the  car  to 
be  put  In  motion  while  plaintiff  was 
in  the  act  of  leaving,  and  that  there 
was  no  failure  of  proof  or  variance 
between  the  facts  alleged  and  tlie 
facts  proved.  Ridenhour  v.  Kansas 
City  Cable  R.  Co..  102  Mo.  270,  13 
SW  889.  J4  SW  760. 

47.  Colorado  Springs,  etc.,  R.  Co. 
V.  Marr.  26  Colo.  A.  48,  141  P  142: 
Powell  v.  Hudson  Valley  R.  Co.,  88 
App.  Div.  133,  84  NYS  337;  Moritz 
V.  Interurban  St.  R.  Co.,  84  NTS 
162;  International,  etc. ,  R.  Co.  v. 
Lane,  (Tex.  Civ.  A.)  127  SW  1066. 
See  generally  Pleading  [31  Cyc  703]. 
But  see  Scheu  v.  Union  R.  Co.,  112 
App.  Dlv.  239,  98  NTS  278  (holding 
that  the  x'nrlance  between  a  com- 
plaint which  alleges  that,  while 
plaintiff  was  riding  as  a  pas.icnger 
and  seated,  the  carrier  propelled  Its 
nars  at  such  a  dangerous  rate  of 
speed  around  a  curve  as  to  throw 
her  from  her  seat  to  the  ground  and 
the  proof  which  shows  that  the  in- 
juries were  received  while  she  at- 
tempted to  alight  is  fatal  to  a  re- 
covery, in  the  absence  of  an  amend- 


ment of  the  complaint,  althougn  the 
carrier  was  not  misled). 

4S.  See  statutory  provisions.  See 
also  Pleadings  rsi  Cyc  7027.  And 
.see  Kentucky  Tract.,  etc..  Co.  v. 
Waits,  167  Ky.  236,  180  SW  356;  Senf 
V.  St.  Louis,  etc.,  R.  Co.,  112  Mo.  A. 
74.  86  SW  887  (holding  that  a  re- 
fusal to  exclude  plaintiff's  evidence 
In  an  action  for  injury  In  alighting 
from  a  street  car  because  of  variance 
between  the  allegation  of  the  peti- 
tion that  the  ground  was  lower  than 
the  car,  and  proof  that  It  was  a  foot 
higher  than  the  floor  of  the  car  plat- 
form. Is  not  ground  for  reversal,  the 
variance  being  Immaterial,  the  g-rava- 
men  of  the  charge  being  the  stopping 
of  the  car  at  an  unsafe  place  to 
alight,  and  defendant  not  having,  as 
required  by  Rev.  St.  [1899]  |  655 
alleged  and  proved  by  affidavit  that 
it  was  misled  by  the  variance) : 
Robinson  v.  Helena  Light,  etc..  R. 
Co..  38  Mont.  222.  99  P  837  (holding 
that,  UQder  Rev.  Codes  BS  6586. 
where,  in  an  action  for  injuries  to 
plaintiff  in  attempting  to  board  a 
street  car.  the  evidence  showed  that 
he  was  thrown  from  the  car  by  a 
sudden  backward  movement,  and  that 
the  accident  In  point  of  time  oc- 
curred after  the  car  had  stopped  and 
began  to  move  backward  in  order  to 
discharge  passengers,  while  the  com- 
plaint charged  that  plaintiff  was  in- 
jured by  a  forward  movement  of 
the  car,  after  the  passengers  had 
been  discharged,  and  the  car  was 
starting  on  Its  return  trip,  but  It 
did  not  appear  that  defendant  was 
misled  or  Its  counsel  surprised,  the 
variance  was  not  fatal);  Schuyler  v. 
Southern  Pac.  Co.,  37  Utah  581,  109 
P  468  [reh  den  87  Utah  612.  109  P 
1026]  (variance  held  Immaterial  un- 
der Comp.  L.  [1907]  !S  300i-300S); 
Breeden  v.  Seattle,  etc.,  R.  Co..  60 
Wasli.  522,  111  P  771  (holding  thai 
the  variance  between  the  complaint 
alleging  that  a  passenger  was  Injured 
while  alighting  from  a  car  at  a 
designated  street,  and  the  proof  that 
the  accident  happened  at  another 
street,  where  the  place  of  the  ac- 
cident was  well  known  to  the  car- 
rier waa  immaterial  within  Rem- 
ington and  B.  Code  |  299,  because 
not  misleading,  no  objection  to  the 
proof  having  been  made  until  the 
question  of  variance  waa  raised  in 
the  motion  for  nonsuit). 

48.  As  to  ooatrlbatory  naiUffano* 
see  infra  SI  1617-1519. 

BO.  BnTduL  of  proof  In  reneral  see 
Evidence  [16  Cyc  926]. 

Presnmptloas  in  gvuxal  see  Evi- 
dence [16  Cyc  1050]. 

61.  U.  S. — Irvine  v.  Delaware,  etc, 
R.  Co.,  184  Fed.   664,  106  CCA  600. 

Ala. — Nashville,  etc.,  R.  Co.  v. 
Crosby,  183  Ala.  237,  62  S  889. 

Ark. — Midland  Valley  R,  Co.  v. 
Hamilton.  84  Ark.  81,  104  SW  540. 

Oa. — (Georgia  R.,  etc.,  Co.  v.  Mc- 
Allister, 126  Ga.  447,  64  SE  957,  7 
LRANS  1177;  Davis  v.  Central,  etc., 
R.  Co.,  60  Oa.  829. 

III.— Illinois     Cent.     R  Co. 
Jennings,  229   III.  608,  S8  NE  403; 
Ferrier  v.  Chicago  R.  Co.,  18S  111. 
A.  326. 

Ind. — Ohio,  etc.  R.  Co.  v.  Selby, 
47  Ind.  471,  17  AmR  719. 

Kan. — Brown  v.  Union  Pac.  R.  Co.. 
81  Kan.  701,  106  P  1001,  29  LRANS 
808. 

La. — Casper  v.  New  Orleans  R,. 
etc.,  Co..  121  !«.  608.  46  8 


For  later  oases,  deralapmMita  and  ohawtB  in  the  law  ■as  cnmalatlTe  AnBotatlooa, 
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passenger  existed  at  the  time  of  the  accident,'^  that 
there  was  n^Hgence  or  other  wrong  on  the  part  of 
the  carrier  or  its  employees  in  the  discharge  of  the 
duties  growing  out  of  the  relation,'^  and  that  the 
injury  to  plaintitf  was  a  proximate  result  of  such 
n^ligence  or  wrong.'^  Thus,  in  an  action  for  an 
assault  by  an  employee  of  the  carrier,  the  burden 
is  on  plaintiff  to  prove  that  the  injury  was  caused 
by  the  wrongful  act  of  such  employee,"  while  act- 
ing within  the  line  of  his  duty."  Bnt  where  it 
appears  that  plaintiff  was  the  a^^ressor  in  provok- 


Me. — Quimby  v.  Boston,  etc,  R. 
Co..  69  He.  ttO. 

Mo. — Oraefe  v.  St.  X«oula  Transit 
Co..  284  Mo.  2S2,  12S  SW  SSfi:  Rlchter 
V.  United  R.  Co..  U6  Ho.  A.  1.  129 
SW  lOBE. 

N.  J. — Sparks  v.  Cltlsena  Coach  Co., 
6  N.  J.      J.  2M. 

N.  T. — ^Masterson  v.  Crosstown  8L 
R.  Co.,  201  N.  T.  429.  94  NB  1086 
Trev  138  App.  Dlv.  908,  129  NY3 
1134];  Blalsoell  v.  Long  Island  R. 
Co.,  152  App.  Dlv.  218.  138  NYS  768 
frev  131  NYS  14]:  Baum  v.  New 
York,  etc.,  R.  Co.,  124  App.  Div.  12, 
108  NTS  266. 

Porto  Rico. — Wood  v.  Valdes,  4 
Porto  Rico  Fed.  16B;  Saraa  v.  San 
Juao  Lilsht,  etc.,  Co.,  4  Porto  Rtco 
Fed.  IS. 

S.  C. — Basler  y.  Columbia  R.,  etc., 
Co.,  100  8.  C.  96,  84  SB  417.  LRA 
1916D  883. 

Tenn. — Warfleld  v.  Louisville,  etc.. 
R.  Co..  104  Tenn.  74,  S5  SW  304.  78, 
AmSR  911. 

Tex. — Haralson  v.  San  Antonio 
Tract.  Co..  53  Tex.  Civ.  A.  253.  115 
SW  876;  Southerland  v.  Texas,  etc., 
R.  Co..  (Civ.  A.)  40  SW  193. 

[a]  ViMrs  a  paeMOffer  im  Injured 
hj  a  d«f«ot  la  a  footwalk  about  the 
station  grounds,  the  burden  is  on 
plaintiff  to  show  that  the  wallc  where 
the  Injury  was  received  was  under 
the  control  of  the  carrier.  Quimby 
V.  Boston,  etc.,  R.  Co..  69  Me.  340. 

fb]  JDiowlMxs  of  Ulagal  Mnreb. 
— In  an  action  oy  a  passenger  for 
damages  for  the  failure  of  a  car- 
rier's employees  to  protect  her  from 
an  Illegal  search,  the  passenger  has 
the  burden  of  proving  knowledge 
on  the  part  of  the  employees  that 
the  search  which  was  by  an  officer 
was  illegal.  Nashville,  etc.,  R.  Co. 
V.  Crosby,  183  Ala.  287.  62  S  889. 

{c]  Inanlt  hjr  fellow  pa«s«nc«r^ 
In  an  action  by  a  passenger  against 
a  carrier  for  pemnitting  other  pas- 
sengers to  insult  plaintiff  with  offen- 
sive language,  plaintiff  has  the  bur- 
den of  showing  as  nearly  as  possible 
the  language  used,  and  that  is  not 
done  by  a  mere  statement  that  the 
passengers  complained  of  cursed  and 
used  vulgar  and  obscene  language  and 
sang  vulgar  songs.  St.  Xx>uis  South- 
western R.  Go.  V.  Wright,  22  Tex. 
Civ.  A.  80.  76  SW  565. 

[d]  IB  an  action  for  injuries  to  a 
tTMpasaer  on  a  railroad  train,  the 
burden  is  on  him  to  show  not  only 
that  he  was  in  a  perilious  situation, 
hut  that  such  situation  was  dis- 
covered by  defendant's  employees, 
and  that  they  failed  afterward  to 
exercise  ordinary  care  to  avoid  In- 
juring him.  Arkansas,  etc.,  R.  Co. 
V.  Sain,  90  Ark.  278,  119  SW  669,  22 
LRANS  910. 

[e}  Xnoompetenoy  of  anxveona — A 
passenger  sufiig  for  Injury  and  mal- 

f Tactics  of  carrier's  surgeon  in  treat- 
ng  him  has  the  burden  of  proving 
the  Incompetency  of  the  surgeon. 
Easier  v.  Columbia  R.,  etc..  Co..  100 
S.  C.  96.  84  SE  417.  LRA1915D  883. 
S3.  See  infra  !  1436. 
68.  Weber  v.  New  Orleans,  etc., 
R.  Co..  104  La.  867.  28  8  892;  Ralney 
V.  Oruid  Trunk  R.  Co..  84  Vt  621, 
80  A  728.  See  also  Infra  ||  142B- 
1436. 

[a]  OlosiBg  Tasttbule  door,.— Where 
at  a  elation  a  vestibule  door  of  a 
traJn  was  opened  and  passengers 
alighted  therefrom,  and  as  a  passen- 
ger was  attempting  to  board  the 
train  through  awib  door,  and  while 


he  was  on  the  lower  step,  the  door 
was  closed,  ^  and  the  train  was 
started  at  the  same  time,  it  may,  m 
the  absence  of  evidence  to  the  con- 
trary, be  inferred  that  it  was  closed 
by  someone  connected  with  the  oper- 
ation of  the  train.  Rainey  v.  Grand 
Trunk  R.  Co..  84  Vt.  621.  80  A  723. 

54.    See  infra  |  1426. 

&6.  Rosenkovlta  v.  United  R.,  etc.. 
Co..  108  Md.  806.  70  A  lOSi  Blaisdell 
V.  lK>ng  Island  R.  Co.,  162  App.  Div. 
218,  136  NYS  768  (rev  181  NYS 
141. 

H.  Chicago  City  B.  Co.  v.  Cooper, 
128  111.  A.  628;  White  v.  South  Cov- 
ington, etc.,  R.  Co..  160  I^.  681,  ISO 
SW  837. 

07.  St  Irf>ula  Southweatem  R.  Co. 
V.  Berger,  64  Ark.  613,  44  SW  809. 
39  LRA  784. 

58.  Irvine  v.  Delaware,  etc.,  R. 
Co.,  184  Fed.  664,  106  CCA  600"  Wil- 
son V.  Chicago  City  R.  Co.,  144  111.  A. 
604;  Feltl  v-  Chicago  ^ty  R.  Co., 
113  111.  A.  881  [aft  811  III.  279,  71  NB 
9911. 

59.  D.  C— Sullivan  v.  Capital 
Tract  Co.,  84  App.  368. 

Oa. — Southern  R.  Co.  v.  Fleming, 
141  Qa.  69.  80  SB  32S. 

111. — Chicago  Tract.  Co.  v.  Leonard, 
126  111.  A.  189. 

Hlch. — NIedzlnaki  v.  Bay  City 
Tract.,  etc.,  Co.,  160  Mich.  617,  125 
NW  409;  Sewetl  v.  Detroit  United  R. 
Co.,  168  Mich  407.  123  NW  2. 

Nebr. — Lincoln  Tract.  Co.  v.  Brook- 
over.  77  Nebr.  217.  109  NW  168,  77 
Nebr.  221.  Ill  NW  867. 

N.  Y. — HoUahan  v.  Metropolitan 
St  R.  Co..  73  App.  Dlv.  164.  76  NTS 
761;  Qreer  v.  Union  R.  Co..  60  Misc. 
660.  99  NYS  428. 

Tex. — St.  Louis,  etc.,  R.  Co.  v. 
Parks,  97  Tex.  181,  76  SW  740. 

[a]  "Vhm  mle  •eenu  to  be  well 
setfUd  that  the  baxdan  of  proof 
never  shifts,  (l)  but  remains  with 
the  party  holding  the  affirmative. 
When  a  party  alleges  the  existence 
of  a  fact  as  the  basis  of  a  cause  of 
action  or  defense,  the  burden  is  al- 
ways upon  him  to  establish  it  by 
proof."  Lincoln  Tract.  Co.  v.  Webb, 
73  Nebr.  136.  139,  102  NW  268,  119 
AmSR  879.  To  same  effect  Abilene, 
etc.,  R.  Co.  V.  Burleson,  (Tex.  Civ.  A.) 
167  SW  1177.  (2)  "The  burden  of 
proof  always  remains  with  the  party 
alleging  the  fact  or  state  of  facts 
In  support  of  his  case.  The  weight 
of  evidence  shifts  from  side  to  side 
during  the  trial  accordingly  as  the 
proofs  are  In  support  or  denial  of 
the  main  fact  or  facts  sought  to  be 
estabilahed."  Sullivan  v.  Capital 
Tract  Co.,  84  App.  (D.  C.)  858,  367. 
(3)  "In  this  class  of  cases,  where 
there  Is  a  plea  of  contributory  neg- 
ligence or  other  plea  which  denies 
liability  although  the  defendant  may 
have  been  negligent,  when  the  pri- 
mary negligence  is  proved,  then  the 
burden  Is  upon  the  defendant  to  es- 
tablish such  special  plea  by  a  pre- 
ponderance of  evidence.  But  upon 
the  primary  question  of  the  defend- 
ant's negligence.  In  the  absence  of  a 
statute  which  makes  the  act  or  omis- 
sion complained  of  negligence  per 
se,  the  burden  never  shifts,  but  Is 
upon  the  plaintiff  throughout  the 
case."  St.  Louis,  etc.,  R.  Co.  v. 
Parks.  97  Tex.  131.  134,  76  SW  740. 

60.  Ark. — Hu ckaby  v.  St  Loui s. 
etc..  R.  Co..  119  Ark.  179.  177  SW  923. 

D.  C. — Sullivan  v.  Capital  Tract 
Co..  34  App.  368. 

111. — Chicago  Union  Tract  Co.  v. 


ing  the  assault,  it  is  incumbent  on  defendant  to  show 
that  the  employee  used  no  more  force  than  was 
reasonably  necessary  to  repel  plaintiff's  assault.'*' 
Shifting  of  burden.  Although  it  has  sometimes 
been  stated  that  the  burden  of  proof  will  shift  to 
defendant  on  plaintiff  making  out  a  prima  facie 
case,"  this  statement  is  inaccurate,  and,  where  de- 
fendant sets  up  a  plea  or  answer  denying  its  lia- 
bility, the  main  burden  of  proof  does  not  shift,  but 
is  on  plaintiff  throughout  the  case,"  even  where  a 
presumption  of  ne^l^nee  exists,""  although,  where 

Mee,  218  111.  9,  76  NB  800,  2  LRANS 
726,  4  AnnCas  7  (rev  119  111.  A.  332]. 

Mass.— Webber  v.  Old  Colony  St. 
R.  Co..  210  Mass.  432,  97  HB  74:  Car- 
roll V.  Boston  Bl.  R.  Co.,  200  Hasa. 
627.  86  NB  793;  OifaKOi  v.  Inter- 
national Trust  Co.,  177  Mass.  100.  58 
NB  278,  68  LRA  988. 

Mioh.— Nledainskt  v.  Bay  City 
Tract,  etc.,  Co.,  160  Mich.  617,  12S 
NW  409;  Sewall  v.  Detroit  United  R. 
Co.,  168  Hlch.  407,  128  NW  8. 

Nebr. — Omaha  Bt  R.  Co.  v.  Boesen, 
74  Nebr.  764,  105  NW  SOS,  4  LRANS 
122. 

N.  J.— Hughes  V.  Atlantic  Cltr, 
etc..  R.  Co.,  85  N.  J.  L.  212,  89  A  769. 

N.  Y. — Qreer  v.  Union  R.  Co..  60 
Uiac.  £80,  99  NYS  488:  Lynch  v.  Met- 
ropolitan St  R.  Co..  90  NYS  878. 

Tex.— Abilene,  etc.,  R-  Co.  v.  Burle- 
son, (Civ.  A.)  157  SW  1177. 

ve. — Norfolk-Southern  R.  Co.  v. 
Tomllnson.  116  Va.  163,  81  SB  89. 

"The  rule  that  the  mere  happening 
of  an  accident  to  a  passenger  la  suf- 
llclent  to  create  an  inference  of  neg- 
ligence on  the  part  of  the  carrier  la 
limited  to  certain  well-defined  cases, 
and,  we  think,  does  not  operate  In 
any  case  to  Impose  upon  the  carrier 
the  burden  of  establishing  by  the 

Fireponderance  of  the  evidence  that 
t  was  free  from  the  charge  of  neg- 
ligence. The  burden  is  always  upon 
the  plaintiff  to  make  out  hia  rase. 
It  Is  true  that  where,  by  the  failure 
of  appliances  of  transportation,  or 
by  collision,  an  accident  happens 
vi^ereby  a  passenger  is  injured,  and 
the  circumstances  of  ^he  accident 
are  peculiarly  within  the  knowledge 
of  the  carrier,  such  passenger  may. 
in  his  declaration  and  proofT  content 
himself  with  establishing  his  right 
to  recover,  by  proving  that  he  was  a 
passenger  and  sustained  the  Injury 
while  such.  This  Is  sufUdent  under 
such  circumstances  to  establish  a 
prima  facie  case,  which,  in  the  ab- 
sence of  any  explanation  on  the  part 
of  the  defendant,  would  entitle  the 

Slalntlff  to  recover;  but  even  this 
oes  not  relieve  the  plaintiff  from  es- 
tablishing his  cose  by  the  prepon- 
derance of  the  evidence.  It  merely 
raises  an  Inference  of  negligence, 
which  calls  for  rebuttal  or  explana- 
tion on  the  part  of  the  defendant, 
and  which.  In  the  absence  of  such 
explanation.  wMl  authorise  the  plain- 
tiff to  recover."  Sullivan  v.  Capital 
Tract  Co.,  34  App.  (D.  C.)  858,  867. 

"It  is  true  that  In  some  ca-ses 
loose  expressions  may  he  found  that 
the  burden  of  proof  shifts  when  the 
fact  that  Is  the  basis  of  a  presump- 
tion of  negligence  is  made  to  appear. 
But  it  Is  believed  that  no  court  hns 
upheld  such  a  ruling  when  its  at- 
tention has  been  challenged  thereto. 
The  burden  always  rests  on  the  party 
who  has  the  affirmative,  and  actions 
for  personal  injuries  against  com- 
mon carriers  are  no  exception  to  this 
rule  unless  they  are  made  so  by 
statute."  Lincoln  Tract.  Co.  v. 
Webb.  73  Nebr.  186.  139,  102  NW 
268.  119  AmSR  879. 

[a]  Vhe  presmnptiOB  of  negli- 
renoe  Is  merely  an  aid  to  plalntlfr  In 
sustaining  the  Durden  of  proof  which 
remains  on  him  throughout  the  case. 
Kay  V.  Metropolitan  St  R.  Co.,  163 
N.  Y.  447,  67  NE  761  frev  48  App. 
Dlv.  632.  62  NYS  1139];  Maher  v. 
Metropolitan  St.  R.  Co..  102  App. 
Dlv.  517.  92  NYS  825. 

[b]  The    preatuaption   la ,  to  he 
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plsmtiff  introdaces  evidence  sufficient  to  make  out 
a  prima  facie  ease,  it  is  then  incumbent  on  defend- 
ant in  order  to  prevent  a  recovery  to  introduce 
evidence  sufficient  to  overcome  such  showing  by 
plaintiff;**  but  the  carrier  is  not  called  on  to  offer 
evidence  until  facts  showing  a  prima  facie  liability 
on  its  part  have  been  proved.^' 

Presumption  as  to  employee.  A  person  dressed 
in  the  uniform  adopted  by  the  carrier  for  its  em- 
ployees and  acting  as  an  employee  will  be  presumed, 
in  the  absence  of  other  evidence,  to  be  in  the  em- 


and  If  as  a  whole  the  evidence  does 
not  preponderate  for  platntirf,  he 
cannot  recover.  Sewell  v.  Detroit 
United  R.  Co.,  168  Mich.  407.  123 
NW  2. 

[c]  DMEUnunt. — ^While  proof  of  a 
derailment  of  a  paasenKer  train 
raises  a  preaumption  of  nesllRence 
under  the  doctrine  of  res  ipsa  loqui- 
tur. It  does  not  relieve  an  Injured 

ftasaenger  from  the  burden  of  prov- 
T>e  negligence,  and  the  carrier's  evi- 
dence tending  to  show  freedom  from 
negligence  must  be  considered  under 
that  rule.  Omaha  St.  R.  Co.  v.  Boe- 
sen.  74  Nebr.  764,  105  NW  SOS,  4 
LRANS  122;  Norfolk- Sou  them  R.  Co. 
V.  Tomllnson.  116  Va.  1S3,  81  SB  89. 
Application  of  res  ipsa  loquitur  doc- 
trine see  infra  |  1431. 

Bm  Ipsa  loquitur  dooMm  see 
infra  If  1426-1433. 

61.  U.  S. — Lee  Line  Steamers  v. 
Robinson.  218  Fed.  659.  134  CCA  287. 

Ga. — Coursey  v.  Southern  R.  Co., 
113  Ga.  297.  38  SE  866. 

111.— Illinois  Cent.  R.  Co.  v.  Roths- 
child. 134  III.  A.  504:  Wabash  R.  Co. 
V.  Jellison.  124  111.  A.  652. 

La. — Casper  v.  New  Orleans  R., 
etc..  Co..  121  La.  603,  46  S  666. 

Okl.— Ramsey  v.  McKay,  44  Okl. 
774,  146  P  210. 

ror  «  full  disoiualon  of  the  rnla 
as  to  shifting  of  burden  of  proof  and 
duty  to  go  forward  with  the  evi- 
dence see  Evidence  [16  Cyc  926]. 

Betmttinir  pnBiunpttoit  generally 
see  infra  f  1134. 

63.  Paris,  etc.,  R.  Co.  v.  Robin- 
son. 53  Tex.  Civ.  A.  12.  114  SW  658. 

63.  Columbus,  etc.,  R.  Co.  v.  Pow- 
ell, 40  Ind.  37:  Baltimore,  etc.,  R.  Co. 
V.  Kane.  69  Md.  11^  13  A  387.  9  Am 
SR  387;  Hoffman  v.  New  York  Cent., 
etc.,  R.  Co.,  44  N.  T.  Super.  1:  Hughes 
V.  New  York,  etc.,  R.  Co.,  36  N.  Y. 
Super.  222;  Texas,  etc.,  R.  Co.  v. 
Woods.  15  Tex.  Civ.  A.  612,  40  SW 
846 

[a]  Parson  fflvlBr  Inatrvotloiui  to 
paasang ur  bnt  not  drasmd  In  nntf  onn 
of  eompany. — Where  a  passenger  tes- 
tified that  she  was  Instructed  to 
alight  from  the  train  by  a  man  who 
was  dressed  In  dark  clothes,  and  who 
Inquired  as  to  her  destination,  and 
the  uncontroverted  testimony  showed 
that  all  the  train  employees  were 
dressed  in  dark  blue  clothes  with 
brass  buttons  and  wore  caps,  the 
evidence  was  InsufUclent  to  show 
that  the  person  who  directed  plain- 
tiff to  alight  was  an  employee  of  the 
company.  Texas,  etc.,  R,  Co.  v. 
Woods.  18  Tex,  Civ.  A.  612.  40  SW 
846. 

B4.  See  generally  Negligence  [29 
Cyc  6971. 

66.  If.  8. — Pennsylvania  R-  Co.  v. 
McCaffrey.  149  Fed.  404,  79  CCA  224. 

Ala. — Blrmiiigham  R..  etc.,  Co.  v. 
O'Brien.  185  Ala.  617.  64  S  343;  Ix>ui8- 
vllle.  etc..  R.  Co.  v.  Cornelius,  6  Ala. 
A.  386.  60  S  740. 

Ark. — Huckaby  v.  St.  Louis,  etc., 
R.  Co..  119  Ark.  179.  177  SW  923. 

Cal. — Valeme  v.  Sierra  R.  Co..  151 
Cal.  534.  91  P  481. 

Tonn. — Kruck  v.  Connecticut  Co., 
84  Conn.  401,  SO  A  162. 

Del. — Behen  v.  Philadelphia,  etc., 
R.  Co..  93  A  903;  Olrardo  v.  Wilming- 
ton, etc..  Tract.  Co.,  90  A  476;  Free- 
man V.  Wilmington,  etc..  Tract.  Co.. 
26  Del.  107.  80  A  1001;  Braunsteln 
V.  Peoples  R.  Co.,  25  Del.  55,  78  A 
609:  Benson  v.  Wilmington  City  R. 


Co..  24  Del.  202,  75  A  793:  Raiss  v. 
Wilmington  City  R.  Co.,  67  A  ISS. 

D.  C— Kehan  v.  Washington  R., 
etc..  Co..  28  App.  108. 

Ida. — LeOeau  v.  Northern  Pac.  R. 
Co.,  19  Ida.  711.  115  P  602,  34  LRA 
N.S  725.  AnnCasl912C  438. 

III. — Vischer  V,  Northwestern  Ele- 
vated R.  Co.,  266  111.  572,  100  NE 
270  [art  171  111.  A,  644];  Chicago 
Union  Tract.  Co.  V.  Mee.  218  111.  9. 
75  NE  800.  2  LRANS  726.  4  AnnCas  7 
[rev  119  111.  A.  332];  Chicago,  etc. 
R.  Co.  V.  Felton,  125  111.  458.  17  NB 
765;  Chicago,  etc.,  R.  Co.  v.  Mock.  86 
111.  87;  Carroll  v.  Chicago  City  R. 
Co.,  180  111.  A.  309;  Randall  v.  Ster- 
ling, etc..  R.  Co..  158  111.  A.  66. 

Tnd. — Kelley  v.  Grand  Trunk  West- 
ern R.  Co..  46  Ind.  A.  697.  93  NB  616. 

Kan. — Hart  v.  St.  Louis,  etc..  R. 
Co..  80  Kan.  699,  102  P  1101. 

La. — Marsalls  v.  Louisiana,  etc..  R. 
Co.,  129  La.  146,  56  S  744;  Casper  v. 
New  Orleans  R..  etc.,  Co.,  121  La.  603, 

46  S  666. 
Md. — Hewes  v.   Philadelphia,  etc., 

R.  Co..  76  Md.  154,  24  A  326. 

Mass. — Perkins  v.  Bay  State  R.  Co.. 
223  Mass.  236,  111  NE  717. 

Mich. — Congdon  v.  Detroit,  etc.,  R, 
Co.,  179  Mich.  176,  146  NW  118; 
Konleszony  v.  Detroit,  etc.,  R.  Co., 
164  Mich.  66.  128  NW  1096;  Thurston 
V.  Detroit  United  R.  Co..  137  Mich. 
231.  100  NW  395;  Mitchell  v.  Chicago, 
etc..  R.  Co..  51  Mich.  236.  16  NW  388. 

47  AmR  666;  Brown  v.  Congress,  etc., 
St.  R.  Co..  49  Mich.  153.  13  NW  494: 
Grand  Rapids,  etc.,  R,  Co.  v.  Huntley. 
38  Mich.  637. 

Minn. — Palmer  v,  Winona  R„  etc.. 
Co..  78  Minn.  138,  80  NW  869. 

Miss. — Chicago,  etc.,  R.  Co.  v.  Trot- 
ter. 61  Miss.  417. 

Mo. — Abernathy  v.  I.^usk,  (A.)  182 
SW  1049;  Young  v.  Missouri  Fac.  R. 
Co.,  113  Mo.  A.  636.  88  SW  767; 
Young  v.  Missouri  Pac.  R.  Co.,  (A) 
84  SW  175. 

Mont. — Talllon  v.  Mears,  29  Mont. 
161.  74  P  421.  1  AnnCas  613. 

Nebr. — Jclinek  v.  Omaha,  etc,  St. 
R.  Co..  98  Nebr.  751.  154  NW  545. 

N.  J. — Chester  v.  Public  Service  R. 
Co.,  (Sup.)  94  A  9S3:  Fell  v.  West 
Jersey,  etc.,  R.  Co.,  77  N.  J.  L.  602, 
72  A  362. 

N.  T, — Masterson  v.  Crosstown  St. 
R.  Co.,  201  N.  T.  499.  94  NB  1086  [rev 
136  App.  Dlv.  908  mem.  120  NYS 
1134  mem  ] ;  Weber  v.  New  York 
Cent.,  etc.  R.  Co..  58  N.  T.  461;  Cald- 
well V.  New  Jersey  Steamboat  Co., 
47  N.  Y.  282;  Curtis  v.  Rochester, 
etc..  R.  Co,,  18  N.  Y.  634,.  75  AmD  258 
and  note;  Holbrook  v.  Utlca,  etc.,  R. 
Co.,  12  N.  Y.  236,  64  AmD  602;  Foden 
V.  Brooklyn  Heights  R.  Co.,  136  App. 
Div.  765.  121  NYS  420. 

Oh. — Cleveland  City  R.  Co.  v.  Os- 
born.  66  Oh.  St.  45.  63  NB  604. 

Pa. — Simkins  v.  Philadelphia  Rapid 
Transit  Co..  244  Pa.  182.  90  A  527; 
Rlst  V,  Philadelphia  Rapid  Transit 
Co..  236  Pa.  218.  84  A  687;  Cllne  v. 
Pittsburg  R.  Co..  226  Pa.  686,  75  A 
850.  27  LRANS  936;  Herstine  v,  Le- 
high Valley  R.  Co.,  151  Pa,  244,  25  A 
104;  Barlick  v.  Baltmore.  etc.,  R.  Co., 
41  Pa.  Super.  87. 

Tex. — International,  etc.,  R.  Co.  v. 
Bartek.  (Civ.  A.)  177  SW  137;  Beaty 
v.  Missouri,  etc.  R.  Co.,  (Civ.  A.)  175 
SW  450;  Gulf,  etc.,  R.  Co.  v.  Davis, 
(Civ.  A.)  IGl  SW  932:  Paris,  etc..  R. 
Co.  V.  Robinson.  53  Tex.  Civ.  A.  12, 
114  SW  658. 


ploy  of  the  carrier.** 

[$  1425]  (2)  As  to  Neglig«ncfl  or  Wron«~(a)  In 
General.  As  in  other  civil  cases  in  which  damages 
arc  sought  to*be  recovered  for  injuries  caused  by 
the  negligence  of  another,**  the  burden  is  on  plain- 
tiff who  seeks  to  recover  for  the  negl^^nce  or  wrong 
of  the  carrier  to  show  by  a  preponderance  of  the 
evidence  the  negligence  or  wrong  as  alleged,^  and 
that  such  negligence  or  wrong  was  the  proximate 
cause  of  the  injury  complained  of."  This  merely 
requires  of  course  that  the  passenger  shall  prove 
•^ 

Utah. — Conway  v.  Salt  Lake,  etc.. 
R.  Co.,  155  P  339. 

Va. — Roanoke  R.,  etc..  Co.  v.  Ster- 
rett.  111  Va.  293.  68  SE  998;  Norfolk, 
etc.,  R.  Co.  V.  Rhodes.  109  Va.  176. 
63  SE  445. 

Wash. — Topping  v.  Great  Northern 
R.  Co..  81  Wash.  166.  142  P  425.  LR 
A1915F  1174. 

Wis. — Colburn  v.  Chicago,  etc..  B. 
Co..  161  Wis.  277.  152  NW  S21. 

Eng. — Dannlel  v.  Metropolitan  R. 
Co..  L.  R.  3  C.  P.  216;  Toomey  V. 
London,  etc.,  R.  Co..  3  C.  B.  N.  3.  146. 
91  ECL  146,  140  Reprint  694. 
See  also  cases  Infra  note  66. 
"It  does  not  matter  how  skillfully 
a  plaintiff  may  state,  in  his  com- 
plaint, a  cause  of  action  for  simple 
negligence  against  a  defendant,  he 
tan  recover  nothing  for  such  negli- 
gence, unless,  when  the  trial  is  had. 
he  offers  some  evidence  of  the  negli- 
gence charged  In  the  complaint,  and 
.that  the  plaintiff  was  Injured  by  such 
negligence."  Louisville,  etc..  R.  Co. 
V.  Cornelius,  6  Ala.  A.  S86.  S90.  60  S 
740. 

"To  entitle  the  plaintiff  to  recover 
it  must  have  been  shown  to  the  satis- 
faction of  the  Jury  by  a  preponder- 
ance, that  Is,  the  greater  weight  of 
the  evidence  that  the  negligence 
which  caused  the  injuries  complained 
of  was  the  negligence  of  the  defendant 
company;  and  the  Jury  must  be  fur- 
ther satisfied  that  the  negligence  that 
caused  the  Injuries  was  the  negli- 
gence charged  by  the  plaintiff  in  nls 
declaration,  to  wit,  the  sudden  start- 
ing of  the  train."  Behen  v.  Phila- 
delphia, etc.,  R.  Co.,  (DeL>  93  A  908. 
904. 

[a]  Whmn  speolflo  aota  of  aaffU- 
genoe  are  oharged,  <1)  the  burden  of 
proof  is  governed  by  the  same  rules 
as  cases  where  the  relation  of  carrier 
and  passenger  is  not  present.  Birm- 
ingham R.,  etc.,  Co.  V.  O'Brien,  18B 
Ala.  617,  64  S  34S.  (2)  Where  a 
passenger  Bpecldes  the  negligence 
relied  on  by  her  for  recovery,  the 
burden  is  on  her  to  establish  the 
negligence  alleged  by  a  preponder- 
ance of  the  evidence.  Sterrett  v. 
MetropollUn  St.  R.  Co..  226  Uo.  99, 
128  SW  877. 

fb)  It  Is  InsnflelaiLt  to  show  that 
defendant  might  have  Immi  fuUtr  of 
nerUffeiioe,  especially  wher«  the  evi- 
dence suggests  with  equal  force  that 
the  injunr  might  have  resulted  with- 
out its  fault.  Brown  v.  Union  Pac 
R.  Co.,  81  Kan.  701,  106  P  1001,  29 
LRANS  808. 

fc]  Wreek  by  vis  major,^ — In  an 
action  for  wrongful  death  of  a  pas- 
senger in  a  wreck  resulting  from  vis 
major,  the  burden  is  on  ualntiff  to 
establish  intervening  negligence  on 
the  part  of  the  carrier.  Topping  v. 
Great  Northern  R.  Co.,  81  Wash.  166. 
142  P  425.  LRA191SF  1174. 

66.  Ala. — Birmingham  R.,  etc..  Co. 
V.  Washington,  192  Ala.  617.  69  S  66: 
Central  of  Georgia  R.  Co.  v.  Brown. 
166  Ala.  49S,  51  S  666;  Louisville,  etc.. 
R.  Co.  V.  Cornelius.  6  Ala.  A.  386,  60 
S  740. 

Ark. — Huckaby  v.  St.  Louis,  etc.. 
R.  Co..  119  Ark.  179.  177  SW  933; 
Midland  Valley  R.  Co.  v.  Hamilton, 
84  Ark.  81.  104  SW  540. 

Cal, — French  v.  Pacific  Electric  R. 
Co..  1  Cal.  A,  401.  82  P  896. 

Del. — Behen  v.  Philadelphia,  etc., 
R.  Co..  93  A  903;  File  v.  Wilmington 
City  R.  Co..  23  Del,  463.  80  A  6S3; 


For  later  oases,  developttents  and  ohangea  in  the  law  see  cumulative  Annotations,  same  title,  pagf  and-DO, 
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his  case  by  a  preponderanee  of  the  evidence,  and 
it  may  sufficiently  be  performed  by  showing  cir- 
cumstances attending  the  injury  from  which  a  pre- 
sumption of  negligence  on  the  part  of  the  carrier 
arises,  thereby  putting  on  the  carrier  the  onus  of 
showing  due  care  on  its  part.*^ 

Where  the  degree  of  negligence  is  not  shown, 
ordinary  negligence,  and  not  gross  negligence  or 
willfulness  or  wantoness,  will  be  presumed.®* 

[$  1426]  (b)  Bes  Ipsa  Loquitur— aa.  Oeneral 
Knie.**  The  maxim,  Res  ipsa  loquitur,  which  is 
recognized  to  some  extent  in  the  proof  of  negli- 
gence in  general,"  is  of  peculiar  application  in 
actions  for  simple  negligence  against  carriers  of 
passengers,  such  as  railroad  or  street  railroad  com- 
panies, and  in  a  number  of  cases  the  rule  has  been 
broadly  stated  that  the  happening  of  an  accident 
to  the  passenger,  at  least  where  it  appears  to  have 
occurred  without  fault  on  his  part,  gives  rise  to  a 


Butler  V.  Wilmington  City  R.  Co..  25 
Del.  262,  78  A  871;  Braunstein  v.  Peo- 

ele'B  R.  Co.,  26  Del.  55.  78  A  609; 
;onsen  v.  Wilmington  City  R.  Co., 
24  Del.  202.  75  A  793;  Elaton  v.  Wil- 
mington City  R.  Co..  24  Del.  435.  75 
A  389:  Smtthers  V.  Wilmington  City 
R.  Co^  22  Del.  422,  67  A  167. 

D.  C. — Harbison  V.  Metropolitan  R. 
Co.,  9  App.  60. 

111. — Elwood  V.  Chicago  City  R.  Co., 
90  111.  A.  397. 

Ind. — ChlcaBO.  etc.,  R.  Co.  v.  Mit- 
chell. 56  Ind.  A.  864,  lOB  NB  S96. 

Iowa. — Weber  v.  Chicago,  etc,  R. 
Co..  151  NW  852. 

Kan. — O'Keefe  v.  Kansas  City 
Western  R.  Co..  93  Kan.  262.  144  P 
214;  Brown  v.  Union  Pac.  R.  Co.,  81 
Kan.  701,  106  P  1001,  29  LRANS  808; 
Hart  V.  St.  I^ouis,  etc.,  R.  Co.,  80  Kan. 
699.  102  P  1101- 

Mass. — Stangy  v.  Boston  El.  R. 
Co..  220  Mass.  414,  107  NB  933; 
Deagle  v.  New  York,  etc.,  R.  Co.,  217 
Mafls.  23.  104  NE  493. 

Mich.— Mitchell  v.  Chicago,  etc.,  R. 
Co..  51  Mich.  236,  16  NW  388,  47 
AmR  566. 

Mo. — Chlanda  v.  St,  Louis  Transit 
Co.,  213  Mo.  244.  112  SW  249;  Peck 
V.  St.  Louis  Transit  Co..  178  Mo.  617. 
77  SW  736;  Stark  v.  Chicago,  etc.,  R. 
Co..  179  Mo.  A.  225.  166  SW  860;  Mc- 
Clanahan  v.  St.  Louis,  etc.,  R.  Co.. 
147  Mo.  A.  386.  126  SW  635. 

Mont. — Prevlslch  v.  Butte  Electric 
R.  Co..  47  Mont.  170.  131  P  26. 

Nebr. — Jellnek  v.  Omaha,  etc,  St. 
R.  Co«  $8  Nebr.  761,  164  NW  645: 
Painter  v.  Chicago,  etc.,  R.  Co..  93 
Nebr.  419,  140  NW  787;  Lincoln 
Tract.  Co.  v.  Webb,  73  Nebr.  186,  102 
NW  X58,  119  AmSR  879. 

N.  J. — Fell  V.  West  Jersey,  etc.,  R. 
COy  77  N.  J.  L.  602.  72  A  S6S. 

Oh. — Cleveland  City  R.  Co.  v.  Os- 
born.  66  Oh.  St.  45.  63  NB  604. 

[a]  Whn*  several  weaeles  united 
tove  eaiued  Injary,  all  of  them  not 
being  within  the  control  of  the 
carrier,  the  burden  of  proof  is  on 

Slalntlft  to  show  that  negligence  of 
efendant  caused  the  Injury.  Elwood 
V.  Chicago  City  R.  Co.,  90  III.  A.  397. 

67.  See  Infra  f|  1426-1434. 

68.  Southern  R.  Co.  v.  Brewer.  108 
SW  936,  32  KyL  1374;  Southern  R. 
Co.  V.  Lee.  101  SW  307,  30  KyL  1360. 
10  LRANS  837;  Moore  v.  Greenville 
Tract.  Co..  94  S.  C.  249,  77  RE  928. 

60.  See  also  Res  Ipsa  Loquitur  [84 
Cyc  1G65]. 

70.  See  Negligence  [29  Cyc  690]. 

71.  U.  S. — Gleeaon  v.  Virginia 
Midland  R.  Co.,  140  U.  S.  435,  11  SC 
869.  35  L.  ed.  458;  New  Jen-^ey  11.. 
etc..  Co.  V.  Pollard.  22  Wall.  341,  22 
L.  ed.  877;  Midland  Valley  R.  Co. 
Conner,  217  Fed.  956,  133  CCA  628; 
Irvine  v.  Delaware,  etc,  R.  Co..  184 
Fed.  664.  106  CCA  600;  Cincinnati 
Tract.  Co.  V.  Leach.  1G9  Fed.  549.  96 
CCA  47;  Southern  Pao.  Co,  v.  Cavin. 
144  Fed.  348.  75  CCA  350;  North 
Jersey  St.  R.  Co.  v.  Purdy.  142  Fed. 
965.  74  CCA  125;  Texas,  etc..  R,  Co.  v. 
Gardner,  114  Fed.  186.  62  CCA  142; 


Whitney  v.  New  York,  etc.,  R.  Co.. 
102  Fed-  850.  43  CCA  19.  50  LRA  616; 
Sprague  v.  Southern  R.  Co.,  92  Fed. 
59,  34  CCA  207;  Carter  v.  Kansas 
City  Cable  R,  Co..  42  Fed.  37. 

Ala. — Louisville,  etc.,  R.  Co.  V. 
Godwin,  183  Ala.  218.  62  S  768;  Bir- 
mingham R..  etc..  Co.  V.  McCurdy. 
172  Ala.  488,  65  S  616;  Birmingham 
R..  etc..  Co.  V.  Sawyer,  166  Ala.  199. 
47  S  87,  19  LRANS  717:  Louisville, 
etc..  R.  Co.  V.  Jones,  S3  Ala.  876,  3  S 
902. 

Cal, — Bosqul  v.  Sutro  R.  Co..  131 
Cal.  390.  63  P  682;  Bush  v.  Bamett, 
96  Cal.  202.  31  P  2. 

D.  C. — Kehan  v.  Washington  R., 
etc.,  Co..  28  App.  108;  Washington, 
etc..  R.  Co.  V.  Chapman,  26  App.  472. 
6  AnnCas  721. 

Ga. — City.  etc..  R.  Co.  v.  Findley. 
76  Ga.  311;  Central  R.  Co.  v.  Free- 
man, 75  Ga.  831;  Southwestern  R-  Co. 
V.  Singleton,  67  Ga.  806. 

111.— New  York,  etc.,  R.  Co.  v. 
Blumenthal,  160  111.  40,  43  NK  809: 
Galena,  etc.  R.  Co.  v.  Yarwood.  17 
111.  509.  65  AmD  682:  Alton  Light, 
etc.  Co.  V.  Oiler,  119  111.  A.  181  [alt 
217  111.  15,  76  NE  419.  4  LRANS  399]; 
Springer  v.  Schultz.  105  111.  A,  544 
[afr  206  111.  144.  68  NE  7531;  Brim- 
mer V.  Illinois  Cent.  R.  Co.,  101  111.  A. 
198;  Chicago  City  R.  Co.  v.  Morse.  98 
111.  A.  662  [aff  197  111.  327.  64  NE 
304];  Calumet  Electric  St.  R.  Co.  v. 
Jennings,  83  111.  A.  612;  Cramblet  v. 
Chicago,  etc,  R.  Co.,  82  111.  A.  642; 
Illinois  Cent.  R.  Co.  v.  Beebe,  69  111. 
A.  363  [afr  174  111.  13.  60  NE  1019.  66 
AmSR  263.  43  LRA  210];  Atchlnson, 
etc.,  R.  Co.  V.  Elder.  60  III.  A.  276 
[arr  149  111.  173.  36  NE  565]. 

Ind. — Indianapolis  St.  R.  Co.  v. 
Schmidt.  163  Ind.  360.  71  NE  201; 
Louis\-Ille,  etc..  R.  Co.  v.  Hendricks, 
128  Ind.  462.  28  NE  68:  Louisville, 
etc.,  R.  Co.  V.  Snyder,  117  Ind.  435. 
20  NE  284,  10  AmSR  60.  3  LRA  434; 
Louisville,  etc..  R.  Co.  v.  Thompson. 

107  Ind.  442.  8  NE  18,  9  NE  367.  67 
AmR  120;  Lake  Erie.  etc.  R.  Co.  v. 
Cotton.  45  Ind.  A.  580,  91  NE  253. 

Ky. — Southern  R.   Co.   v.  Brewer, 

108  SW  936.  32  KyL  1374;  Central 
Pass.  R.  Co,  V.  Kuhn,  86  Ky.  578.  6 
SW  441.  9  KyL  725,  9  AmSR  809; 
Louisville,  etc.,  R.  Co.  v.  Ritter,  85 
Ky.  368.  3  SW  591,  9  KyL  22. 

La. — Le  Blanc  v.  Sweet.  107  La. 
355.  31  S  766.  90  AmSR  303. 

Md. — Baltimore,  etc.,  R.  Co.  v. 
Swann,  81  Md,  400.  32  A  175.  31  LRA 
313;  Phlladelphta,  etc..  R.  Co,  v.  An- 
derson. 72  Md,  619.  20  A  2.  20  AmSR 
483  and  note.  8  LRA  673;  Baltimore, 
etc.,  Turnp.  Road  v.  Leonhardt,  66 
Md.  70.  5  A  346^ 

Minn. — Omham  v,  Burlington,  etc., 
R.  Co.,  39  Minn.  81,  38  NW  812. 

Miss. — Vlcksburg.  etc..  R.  Co.  v. 
Phillips.  64  Miss.  693.  2  S  637. 

Mo, — Partello  v.  Missouri  Pac.  R. 
Co..  240  Mo.  122.  146  SW  55:  Norris 
V.  St.  Louis,  etc.,  R.  Co.,  239  Mo.  695, 
144  SW  783;  Cooper  v.  Century 
Realty  Co.,  224  Mo.  709.  123  SW  848; 
Sweeney  v.  Kansas  City  Cable  R.  Co., 


presumption  of  negligence  on  the  part  of  the  car- 
rier^ so  that  the  passenger  makes  out  a  prima  facie 
right  to  recover  for  personal  injuries  received  dur- 
ing transportation,  by  proof  that  he  was  at  the 
time  of  receiving  the  injnry  a  passenger,  that  an 
accident  occurred,  and  that  his  injury  resulted 
therefrom,  and  thereby  casts  on  defendant  the  bur- 
don  of  rebutting  such  presumption."  This,  how- 
ever, is  too  broad  a  statement.  The  carrier  is  not 
an  insurer  against  injuries  to  the  passenger,  but 
plaintiflf*s  right  of  action  for  injuries  is  based  on 
negligence,"  the  burden  of  proof  of  which  is  on 
him;"  and  the  circumstances  of  many,  if  not  all, 
of  the  cases  in  which  the  rule  is  so  broadly  stated 
have  been  such  that  the,  presumption  would  have 
arisen  from  the  circumstances  of  the  accident. 
Therefore  the  mere  proof  of  an  injury  to  the  pas- 
senger in  course  of  transportation,  which,  so  far 
as  it  is  shown,  might  have  occurred  by  reason  of 

150  Mo,  385.  51  SW  682;  Hamilton  v. 
MetrnnoUtan  St.  R.  Co.,  114  Mo.  A. 
504,  89  SW  893. 

Nebr, — Chicago,  etc,  R.  Co.  v. 
Wolfe.  61  Nebr.  502.  86  NW  441;  Chi- 
cago, etc..  R,  Co.  V,  Zernecke.  59 
Nebr.  689.  82  NW  26,  65  LRA  610; 
Lincoln  St.  R.  Co.  v.  McClellan,  54 
Nebr,  672.  74  NW  1074.  69  AmSR  736. 

N.  Y. — Loudoun  v.  Eighth  Ave.  R. 
Co..  162  N.  Y.  380,  56  NE  988  [rev 
1 6  App.  Div.  152,  44  NYS  74  21; 
Schneier  v.  Brooklyn  Heights  R,  Co.. 
125  App.  Div.  911,  109  NYS  695; 
Meachn&ck  v.  Brooklyn,  etc.  R.  Co., 
125  App.  Div.  265.  109  NYS  594; 
Hegeman  v.  Western  R.  Corp..  16 
Barb.  353  [aff  13  N.  Y.  9.  64  AmD 
517];  Holbrook  v.  Utica.  etc,  R.  Co.. 
16  Barb.  113  [aff  12  N.  Y.  236.  64 
AmD  502];  Gonzales  v.  New  York, 
etc..  R.  Co.,  39  HowPr  407. 

N.  C— Lambeth  v.  North  Carolina 
R.  Co..  6fi  N.  C.  494,  8  AmR  608. 

OKI. — Muskogee  Electric  Tract.  Co. 
v.  Eaton,  162  P  1109. 

Pa. — Dampman  v.  Pennsylvania  R. 
Co..  166  Pa.  620,  31  A  244;  Pittsburg, 
etc.,  R.  Co.  V.  Pillow,  76  Pa.  610.  18 
AmR  4Z4;  Laing  v.  Colder,  8  Pa.  479, 
49  AmD  633. 

S.  C. — Moore  v.  Greenville  Tract. 
Co..  94  S.  C.  249,  77  SE  928;  Bunch  v. 
Charleston,  etc..  R.  Co.,  91  S.  C.  139. 
74  SE  363;  Davis  v.  Atlanta,  etc..  R. 
Co..  83  S.  C.  66,  64  SE  1015;  Cooper 
V.  Georgia,  etc..  R.  Co..  61  S.  C.  345. 
39  SE  543;  Zemp  v.  Wilmington,  etc.. 
R.  Co.,  43  S.  C.  L.  84.  64  AmD  ,63. 

Va. — Roanoke  R..  etc.,  Co.  v.  Ster- 
rett.  111  Va.  293.  68  SE  998;  Connell 
v.  Chesapeake,  etc..  R.  Co.,  93  Va.  44, 
24  SE  467,  67  AmSR  786,  32  LRA 
792. 

ia]  "It  is  now  settled  law  In  the 
•ral  oonrtB  that  the  happening  of 
an  injurious  accident  is,  In  pasnen- 
ger  cases,  where  the  passenger  ts  in 
the  exercise  of  due  care,  prima  facie 
evidence  of  negligence  on  the  part 
of  the  carrier,  and  that  the  burden 
then  rests  on  the  defendant  to  show 
that  its  whole  duty  was  performed, 
and  that  the  Injury  was  unavoidable 
by  human  foresight."  Wiley  v. 
Grand  Trunk  R.  Co.,  227  Fed.  127, 
128. 

[b]  BtUe  govarnlnff  employees  not 
appUoable. — The  rule  which  requires 
an  employee  suing  his  employer  for 
an  injury  to  allege  and  prove  the 
negligence  on  which  the  right  of  re- 
covery is  based  does  not  apply  to  a 
suit  by  a  passenger  against  a  com- 
mon carrier.  In  which  case  the  fact 
of  the  Injury  while  the  passenger 
was  himself  In  the  exercise  of  due 
care  raises  a  presumption  of  negli- 
gence on  the  part  of  the  carrier, 
which  casts  on  It  the  burden  of  prov- 
ing the  exercise  of  proper  care,  and 
tliat  It  used  all  appliances,  readily 
attainable,  known  to  science  for  the 
prevention  of  accidents.  Whltnev  v. 
New  York,  etc..  R,  Co,.  102  Fed.  850, 
43  CCA  19,  50  LRA  615, 

72.    See  supra  S  1302.  » 


1024    [IOC.  J.] 


CABBIEBS 


[§  1426 


other  eanse  than  the  earrier's  Diligence,  such  as 
the  act  of  the  passenger  hinuelf,  or  without  fault 
of  anyone,  will  not  make  out  a  prima  facie  case," 
particularly  where  the  circumstances  connected  with 
the  accident  were  of  such  a  character  as  to  with- 


74.  U.  S.— The  Nederland,  14  Fed. 
8S. 

Ala.— Central  of  Ovorvia  R.  Co.  v. 
Brown.  16S  Ala.  493.  51  S  666;  Mc- 
Donald V.  Montgomery  St.  R;  Co.,  110 
Ala.  161.  20  S  S17. 

Ark. — Price  v.  St,  Louis,  etc.,  R. 
Co..  7B  Ark.  479.  88  8W  576,  112  Am 
SR  79. 

Cal. — Steele  v.  Pacific  Electric  R. 
Co..  168  Oal.  376.  148  P  718;  Wyatt 
V.  Pacific  Rlectrle  R,  Co..  166  Cal. 
170.  103  P  892;  Renfro  v.  Fresno  City 
R.  Co..  2  Cal.  A.  317,  84  P  367. 

Conn. — Donovan  v.  Hartford  St.  R. 
Co.,  66  Conn.  201,  32  A  360,  29  L.RA 
297 

Del.— Pile  V.  Wilminston  City  R. 
Co.,  23  Del.  463,  80  A  S2S:  Relsa  v. 
"Wllmlngfton  City  R.  Co.,  67  A  163. 

D.  C. — Harblaon  v.  Metropolitan  R. 
Co..  9  App.  60;  Weaver  v.  Baltimore, 
etc.,  R.  Co.,  3  App.  436. 

Pla. — Jacksonville  St.  R.  Co.  v, 
ChappelL  21  Fla.  176. 

Qa.— Georgia  R.,  etc.,  Co.  v.  Mc- 
Allister, 126  Ga.  447.  64  SE  967,  7 
LRANS  1177;  Savannah,  etc..  R.  Co. 
V.  Flaherty,  110  Ga.  835.  36  SE  677; 
Murphy  v.  Atlanta,  etc.,  R.  Co^  89 
Oa.  832.  16  SB  774-  Mitchell  v.  West- 
ern, etc.,  R.  Co.,  30  Ga.  22, 

Ida. — Le  Deau  v.  Northern  Pac.  R. 
Co.,  19  Ida,  711.  115  P  602,  34  LRANS 
726,  Ann<:^sl912C  438  and  note. 

111. — Barnes  v,  Danville  St,  R.,  etc.. 
Co.,  235  111.  666.  85  NE  921,  126  Am 
SR  237  [rev  143  111.  A.  259];  McFad- 
den  V.  Chicago,  etc.,  R.  Co..  149  111.  A. 
298;  Chicago  City  R.  Co.  v.  Catlln, 
70  111.  A.  97. 

Ind. — Pittsburgh,  etc.,  R.  Co.  v. 
Aldrldge,  27  Ind.  A.  498,  61  NB  741: 
Dresslar  v.  Citizens*  St.  R.  Co.,  19 
Ind.  A.  383,  47  NE  661. 

Ky. — Pittsburg,  etc.,  R.  Co.  v. 
Grom,  142  Ky.  51.  133  SW  977:  BnilT 
V.  Illinois  Cent.  R.  Co..  121  SW  475. 
24  LRANS  740;  Kentucky  Cent.  R. 
Co.  V.  Oarrelsa,  14  KyL397;  Kentucky 
Cent.  R.  Co.  v.  MoHurtry,  S  KyL  62S. 
11  Ky.  Op.  609. 

La.— McGinn  v.  New  Orleans  R., 
«tc.,  Co..  lis  La.  Sll,  43  S  460,  13 
LRANS  601. 

Md. — State  V.  United  R.,  etc,  Co.. 

101  Md.  188.  60  A  249:  Western  Mary- 
land R.  Co.  V.  State,  »5  Md.  637,  63  A 
9«». 

Mass.^ — Deagle  v.  New  York,  etc., 
R.  Co.,  217  Mans.  28.  104  NE  493; 
Lfiary  v.  Fltchburg  R.  Co..  17S  Mass. 
873.  68  NE  817. 

Mich. — Elsey  v.  J.  L.  Hudson  Co., 
166  NW  377.  X.RA1916B  1284;  Conr- 
don  Detroit,  etc,  R.  Co,.  179  Mich. 
17fi,  14S  NW  118;  Servlss  v.  Ann  Ar- 
bor R.  Co..  169  HIch.  B64,  136  NW 
843;  Renders  v.  Grand  Trunk  R.  Co., 
144  Mich.  887,  108  NW  368:  Mitchell 
V.  Chloago,  etc,  R.  Co..  61  Mich.  236, 
16  NWTSS.  47  AmR  666. 

Minn. — ^Palmer  v.  Winona  R.,  etc., 
Co..  78  Minn.  138.  80  NW  869. 

Miss. — Bridges  v.  Jackson  Electric 
R..  etc.  Co.,  86  Miss.  684,  38  S  788. 
4  AnnCaa  662. 

Mo. — Schaefer  v.  St.  Louis,  etc..  R. 
Co..  128  Ho.  64.  30  SW  331;  Yamell 
V.  Kansas  City,  etc,  R.  Co..  113  Mo. 
670,  21  SW  1,  18  LRA  599:  Rice  v. 
Chicago,  etc,  R.  Co.,  151  HO.  A.  3S, 
131  SW  374. 

Nehr. — ^Lincoln  Tract.  Co.  Webb. 
73  Nebr.  136,  102  NW  268,  119  AmSR 
879  [disapp  Lincoln  St.  R.  Co.  y.  Mc- 
Clellan.  64  Nebr.  672,  74  NW  1074, 
69  AmSR  736];  Lincoln  Tract.  Co.  v. 
Heller.   72   Nebr,   127.  100  NW  197, 

102  NW  262:  Chicago,  etc..  R.  Co.  v. 
Landauer.  39  Nebr.  803.  58  NW  434. 

N.  H, — Boucher  v.  Boston,  etc.,  R. 
Co.,  76  N.  H.  91,  95.  79  A  993.  34 
LRANS  728,  AnnCasl912B  847  [cit 
Cycj. 

N.  J. — Klngsley  t.  Delaware,  etc., 
R.  Co..  81  N.  J.  L.  536.  80  A  327.  36 


LRANS  338;  Paynter  v.  Brldgeton, 
etc..  Tract.  Co.,  67  N.  J.  L.  619,  62 
A  367. 

N.  Y. — Deyo  v.  New  York  Cent.  R. 
Co.,  34  N.  Y,  9,  88  AmD  418:  Curtis 
V.  Rochester,  etc.,  R.  Co.,  18  N.  Y. 
534,  76  AmD  268;  Holbrook  v.  Utlca. 
etc.,  R,  Co.,  12  N.  Y.  236,  64  AmD 
602;  Losie  v.  Delaware,  etc.,  Co.,  142 
App.  Div.  214,  126  NY3  871:  McCor- 
mack  V.  Interborough  Rapid  Transit 
Co..  132  App.  Dlv.  708,  117  NYS  632 
frev  61  Misc.  601.  113  NYS  1006]; 
Frahm  v,  Slegel-Cooper  Co.,  131  App. 
Dlv.  747.  116  NYS  90;  Hoffman  v. 
Third  Ave.  R.  Co.^  45  App.  Dlv.  686. 

61  NYS  690;  Wilder  v.  Metropolitan 
St  R.  Co..  10  App.  Dlv.  364,  41  NYS 
931  [aff  161  N,  Y.  665  mem,  67  NE 
1128  mem];  Buck  v.  Manhattan  R. 
Co.,  IB  Daly  550  [aff  184  N.  Y.  689 
mem,  31  NE  628  meml:  GUHck  v. 
Delaware,  etc..  R.  Co.,  S3  Misc.  430, 
145  NYS  46:  Doyle  v.  Metropolitan 
St.  R.  Co.,  29  Misc.  331,  60  NYS  476; 
Jonas  V.  Long  Island  R.  Co.,  21  Misc. 
306,  47  NYS  149. 

Or. — Armstrong  v,  Portland  R.  Co.. 

62  Or.  437,  97  P  716. 

Pa, — Sutton  v.  Pennsylvania  R. 
Co.,  230  Pa.  523,  79  A  719;  Bernhardt 
V.  Western  Pennsylvania  R.  Co.,  159 
Pa.  360,  28  A  140;  Seddon  v.  Blckley, 
163  Pa.  271.  2S  A  1104:  Hayman  v. 
Pennsylvania  R.  Co.,  118  Pa.  608,  11 
A  816;  Delaware,  etc..  R.  Co.  v. 
Napheys.  90  Pa.  136;  Williams  v. 
Pittsburg  R.  Co.,  60  Pa.  Super.  473; 
Ault  V.  Cowan,  20  Pa.  Super.  616. 

R.  I. — Wilbur  V.  Rhode  island  Co., 
27  R.  I.  205.  61  A  601. 

S.  C. — McKlttrlck  v.  Greenville 
Tract.  Co.,  88  S.  C.  91.  70  SB  414; 
Brlce  T.  Southern  R.  Co..  86  S.  C.  216, 
87  SE  243,  27  LRANS  768;  Brown 
V.  Atlantic  Coast  Line  R.  Co..  83  S. 
C.  63,  64  SE  1012;  Anderson  v.  South 
Carolina,  etc..  R  Co..  77  S.  C.  434,  68 
SR  149.  122  AmSR  6»1:  Jarrell  v. 
Charleston,  etc.,  R.  Co.,  68  S.  C.  491. 
36  SE  910. 

S.  D. — Wright  V.  Sioux  Falls  Tract. 
System,  28  3.  D.  379.  133  NW  696. 

Tenn. — East  Tennessee,  etc..  R.  Co, 
V.  Mitchell.  11  Heisk.  400. 

Tex. — Texas,  etc..  R,  Co.  v.  Over- 
all. 82  Tex.  247,  18  SW  142;  Gulf, 
etc..  R.  Co.  V.  Davis,  (Civ.  A.)  161 
SW  932:  Ft.  Worth,  etc.,  R.  Co.  v. 
Neal,  (Olv.  A.)  140  SW  898;  Adams 
V.  SL  Louis  Southwestern  R.  Co.. 
(Civ.  AJ  137  SW  487:  Paris,  etc,  R. 
Co.  V.  Robinson,  S3  Tex.  Civ.  A.  12, 
114  SW  6S8:  Texas  Midland  R.  Co.  v. 
Frey.  26  Tex.  Civ.  A.  886.  61  SW  442; 
Southerland  Texas,  etc,  R.  Co., 
(Civ.  A.)  40  SW  198:  Texas,  etc..  R. 
Co.  V.  Buckelew.  S  Tex.  Civ.  A.  272, 
22  SW  994. 

Utah.— Ctiristeneen  v.  Oregon  Short 
Line  R.  Co..  35  Utah  137,  99  P  676. 
20  LRANS  266^  18  AnnC^  1159;  Paul 
V.  Salt  Lake  dity  R.  Co.,  84  Utah  1, 
95  p-863, 

Va. — Roanoke  R..  etc..  Co.  v.  Ster- 
rett.  108  Va.  638.  62  SE  8S6,  12S  Am 
SR  971,  19  LRANS  316. 

Wash. — ^Wlle  v.  Northern  Pac.  R. 
Co..  72  Wash.  82.  129  P  889.  LRA 
1916C  8S6;  Allen  v.  Northern  Pac.  R. 
Co..  86  Wash.  221,  77  P  204,  66  LRA 
804;  Hawkins  v.  Front  St.  Cable  R. 
Co.,  3  Wash.  692,  28  P  1021,  28  Am 
SR  72,  16  LRA  808. 

Wis. — Stlmson  v.  Milwaukee,  etc., 
R.  Co.,  75  Wis.  881.  44  NW  748. 

Eng.— Metropolitan  R.  Co.  v.  Jack- 
son. 8  App.  Cas.  193.  18  ERC  677. 

B.  C. — Farmer  v.  British  Columbia 
ElPctric  R.  Co..  16  B.  C.  423. 

Ont. — Hutchinson  v.  C^adlan  Pac. 
R.  Co.,  17  Ont.  847  [atl  16  Ont.  A. 
429]. 

Taj  The  mere  fact  that  a  imuissb- 
gw  has  been  Injnzea  ea  covte,  with- 
out any  evidence  whatever  as  to  the 
manner  in  which  the  accident  occur- 


draw  as  iwainst  defendant  any  presumption  of 
negligence."  Thus  a  presnmption  of  ncni^tgenee  on 
the  iHirt  of  the  carrier  does  not  arise  frran  the  mere 
fact  that  the  passenger  is  injured  w)iile  bwirding, 
riding  on,  or  alighting  from  a  street  car/"  or  from 

red.  does  not  raise  a  preBumption  of 
negligence  against  either  of  the  par- 


ties. Feltl  V.  Chicago  City  R.  Co.. 
113  III.  A,  381  (aff  211  lU.  279.  71 
NE  9911. 

[bj  A  vrenimptloB  of  negUfsBoe 
lias  seen  field  aot  to  arlae  from  the 
mere  fact  that  a  passenger  was  In- 
jured under  the  following  circum- 
stances: (1)  Catching  of  a  woman 
passenger's  skirt  on  the  car  when 
alighting.  Doyle  v.  Metropolitan  St, 
R    Co.,   29   Mfsc   331.  60   NYS  475. 

(2)  Slipping  on  a  banana  peel  on  a 
station  stairway.  Benson  v.  Manhat- 
tan R.  Co..  81  Mlac  723,  66  NYS  271. 

(3)  The  fall  of  an  open  car  window 
on  the  passenger's  hand  or  arm. 
Boucher  v.  Bonon,  etc,  R.  Co.,  76 
N.  H.  91,  79  A  993.  34  LRANS  728. 
AnnCa8l912A  847;  Strembel  v.  Brook- 
lyn Heights  R.  Co.,  110  App.  Dlv.  21. 
96  NYS  903.  (4)  The  mere  sudden 
closing  of  either  a  swinging  or  slid- 
ing car  door,  due  to  no  unusual  mo- 
tion of  the  train.  Rodrlgues  v.  In- 
terborough Rapid  Transit  Co..  86 
Mlsc  366,  147  NYS  242:  Metropolitan 
R.  Co.  V.  Jackson,  8  App.  C:as.  193, 
18  ERC  677.  (6>  The  sudden  re- 
lease of  a  brake  handle.  Holt  v. 
Southwest  Missouri  Electric  R.  Co., 
84  Mo.  A.  448.  (6)  The  fact  that 
while  a  train  was  standing,  and  after 
a  passenger  had  passed  throuRh  a 
door  to  alight,  and  while  her  hand 
was  on  the  door  jamb,  the  door 
closed.  Injuring  her  hand,  does  not 
show  prima  facie  negligence  of  the 
carrier,  it  not  appearing  that  the 
door  had  been  placed  back  so  as  to 
come  In  contact  with  the  catch  and 
that  the  catch  was  defective.  Chrie- 
tensen  v.  Oregon  Short  Line  R-  Ca. 
36  Utah  .  137,  99  P  67S,  20  LRANS 
256,  18  AnnCas  1159. 

[c]  iregUgenoe  cannot  Im  pre- 
sumed against  a  railroad  company  in 
an  action  for  personal  injuries  re- 
ceived by  a  passenger.  If  It  did  noth- 
ing outside  of  the  usual  course  of  its 
business,  unless  that  course  of  busi- 
ness was  Itself  Improper  or  special 
circumstances  roQuired  particular 
caution.  Mitchell  v.  Chl^go.  etc. 
R.  Co.,  51  Mich.  2S«,  16  iiWtW.  47 
AmR  666. 

[d]  Troller  p«de  sUppliir  ttom 
wue.— Where  a  passenger  on  a 
crowded  street  car  is  injured  by  the 
trolley  pole  slipping  from  the  wire, 
negligence  cannot  be  Inferred  from 
such  occurrence,  and  no  recovery  can 
be  had  in  the  absence  of  some  addl-. 
tional  proof  that  the  slipping  of  the 
pole  from  the  wire  waf  due  to  some 
negligent  act  of  the  carrier.  Feld- 
helm  V.  Brooklyn,  etc.,  R.  Co..  122 
App.  Dlv.  883.  107  NYS  413. 

[e]  tan  fling  on  platfonn^Where 
a  man  In  a  crowded  street  car  gives 
a  woman  his  place  and  stands  on 
the  front  platform  and  Is  Injured,  he 
forfeits  the  advantage  of  the  pre- 
sumption that  the  accident  resulted 
from  the  negligence  of  the  company. 
Paterson  t.  Philadelphia  Rapid  Tran- 
sit Co..  218  Pa.  859,  67  A  SIS,  12  LRA 
NS  839. 

76.  McGinn  v.  New  Orleans  R.. 
etc,  Co.,  lis  La,  811,  4S  8  4B0,  13 
LRANS  601  and  note. 

76.  Cal.— W^tt  ▼.  Pacine  Electric 
R.  Co..  166  Cal.  170,  108  P  892. 

Del. — Behen  v.  Philadelphia,  etc 
R.  Co.,  93  A  903;  Olrardo  v.  Wilming- 
ton, etc.  Tract.  Co.,  90  A  476;  Free- 
man V.  Wilmington,  etc.,  Tract.  Co., 
26  Del.  107,  80  A  1001:  Butler  v.  Wil- 
mington City  R.  Co.,  25  Del.  262.  78 
A  871;  Eaton  v.  Wilmington  City  R 
Co..  24  Del.  435,  76  A  369;  File  v. 
Wilmington  CTlty  R.  Co.,  23  Del.  46$. 
80  A  623;  Coyle  v.  People's  R.  Co.. 
23  Del.  454.  80  A  638;  Elliott  V.  Wil- 
mington City  R.  Co..  22  Del.  670.  78 
A  1040:  RelBS  v.  Wilmington  City  R 


For  later  oa^es*  OeTelopnwnta  and  okaages  in  the  law  see  cumulative  Annotatlona,  aame  title,  pase  and  note  numbM'. 
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the  mere  fact  of  his  falling  from  a  train  or  ear." 
The  doctrine  of  res  ipsa  loquitur  is  applicable  only 
vfaere  the  thing  shown  speucs  of  the  n^ligence  of 
defendant;''  and,  where  it  is  further  made  to 
appear  that  the  injury  was  caused  by  something 
which,  at  the  time  it  occurred,  was  in  the  care,  cus- 
tody, or  under  the  control  of  the  carrier,  or  in  some 
way  connected  with  or  related  to  its  business  in  the 
transportation  of  passengers,  and  the  circumstances 
attending  the  injury  were  so  unnattal  and  of  sueh  a 
nature  £at  the  aecident  could  not  well  have  hap- 
pened without  defendant  being  n^ligent,  aa  where 


Co.,  67  A  iss. 

Md. — state  V.  United  R.,  etc.,  Co., 
101  Md.  168,  60  A  84». 

Mass. — Thomas  v.  Boston  El.  R- 
Co.,  19S  Mass.  438,  79  NE  749. 

Minn. — ^Rhea  v.  Minneapolis  St.  R. 
Co.,  Ill  Ulnn.  271.  126  NW  828. 

Miss. — ^Brldsres  v.  Jackson  Electric 
R.,  etc  Co..  86  MlBS.  684.  3S  S  788, 
4  AnnCas  662. 

Mo. — ^Peok  V.  St  Louis  Transit  Co- 
rn Mo.  617,  77  SW  736:  Hornstein 
V.  ITnited  R.  Co..  97  Mo.  A.  271,  70  SW 

lies. 

Montw— Knlickey  Butte  Electric 
R.  Co..  41  Mont  814,  109  P  979. 

Nebr. — Lincoln  Tract.  Co.  v.  Webb, 
72  Nebr.  136,  102  NW  258.  119  Am 
8R  879. 

Or. — ^ArmstronK  v.  Portland  R.  Co., 
62  Or.  487,  97  P  TIB. 

Fa.— Rist  V.  Philadelphia  Rapid 
Transit  Co.,  286  Pa.  218.  84  A  687; 

Utah.— Paul  V.  Salt  Lake  City  R. 
Co..  34  Utah  1.  96  P  363. 

Va. — ^Reynolds  v.  Richmond,  etc., 
R,  Co.,  92  Va.  400,  23  SB  770. 

Wash. — Allen  v.  Northern  Pac.  R. 
Co.,  36  Wash.  221,  77  P  204.  66  LRA 
804. 

7T.  Miss. — ChlcaKO,  etc.,  R.  Co.  v. 
Trotter,  60  Miss.  442. 

N.  J. — Pascell  T.  North  Jersey  St. 
R.  Co..  7B  N.  J.  L.  336,  69  A  171; 
Paynter  v.  Brldseton.  etc.,  Tract. 
Co..  67  N.  J.  L.  619,  52  A  367. 

«.  T. — Armstrone  v.  Metropolitan 
St  R.  CO.,  23  App.T)lv.  137,  «  NTS 
697. 

S.  C. — Jarrell  v.  Charleston,  etc., 
R.  Co.,  68  S.  C.  491,  36  SB  910. 

Tran. — Blast  Tennessee,  etc.,  R.  Co. 
V.  Mitchell,  11  HelBk.  400. 

VS.  LeDvau  v.  Northern  Pac.  R. 
Co..  19  Ida.  711.  IIB  P  602.  34  LRA 
NS  726.  AnnCasl912C  438;  Paynter 
T.  Brldireton,  etc..  Tract  Co..  o7  N. 
J.  U  61^,  52  A  367. 

[a]  Thns,  where  It  appear?  that 
the  Injury  was  not  caused  by  any 
defect  in  the  machinery  or  appli- 
ances u^ed  by  the  company,  or  any 
defect  in  construction  of  the  road, 
and  was  not  caused  by  any  act  of 
the  employees  of  the  carrier,  no  pre- 
sumption of  the  carrier's  negligence 
arises,  and  the  burden  of  proving 
nesligence  Is  on  plaintiff.  Le  Deau 
V.  Northern  Pac.  R.  Co..  19  Ida.  711. 
116  P  602.  34  LRANS  726.  AnnCas 
1912C  438. 

79.  U.  8. — Kansas  City  Southern 
R.  Co.  V.  Clinton,  224  Fed.  396.  140 
CCA  340;  Pennsylvania  R.  Co.  v. 
McCafrrey.  149  Fed.  404,  79  CCA  224: 
Boot  V.  CatsklU  Mountain  R.  Co..  33 
Fed.  858. 

Ala. — ^Western  R.  Co.  v.  McGraw, 
183  Ala.  220.  62  S  772:  St  Louis, 
etc.,  R.  Co.  V.  Savace^  163  Ala.  66, 
60  S  113. 

Ark. — St.  Louis,  etc..  R,  Co.  v, 
Malone,  105  Ark.  22,  160  SW  116: 
Arkansas  Cent.  R.  Co.  v.  Janson,  90 
Ark.  494.  119  SW  648;  Miles  v.  St 
Louis,  etc..  R.  Co.,  90  Ark.  486.  119 
SW  837;  Sloan  v.  Little  Rock  R., 
etc.,  Co.,  89  Ark.  574,  117  SW  561. 

Cal. — Proemlng  v.  Stockton  Elec- 
tric R.  Co..  171  Cal.  401,  163  P  712; 
Steele  v.  Pactflc  Electric  R.  Co..  168 
Cal.  376,  143  P  718;  Wyatt  v.  Pacific 
Electric  R  Co..  166  Cal.  170.  103  P 
892:  Cody  V.  Market  St  R.  Co.,  148 
Cal.  90,  82  P  666;  Bassett  v.  Los  An- 
geles Tract  Co.,  66  P  470;  McCurrle 
V.   Southern   Pac.   R.   Co.,   122  Cal. 

[10  C.J.-65] 


668,  66  P  324;  Walker  v.  Beaumont 
Land,  etc..  Co.,  16  Cal.  A.  726.  116  P 
766;  French  v.  Paclflo  Electric  R. 
Co.,  1  Cal.  A.  401.  82  P  396. 

Colo. — Denver  City  Tramway  Co. 
V.  Hills,  50  Colo.  328,  116  P  125,  36 
LRANS  213;  Colorado  Springs,  etc., 
R.  Co.  V.  Petit  37  Colo.  326,  86  P 
121:  Denver,  etc.,  R  Co.  v.  Fother- 
InKham,  17  Colo.  A.  410,  68  P  978. 

Del. — Eaton  v.  Wilmington  City 
R.  Co.,  24  Del.  486,  76  A  869:  Wood 
V.  Philadelphia,  etc.,  R.  Co.,  24  DeL 
836,  76  A  613. 

D.  C. — Sullivan  v.  Capital  Tract 
Co.,  84  App.  368;  Kohner  v.  Capital 
Tract  Co.,  22  App.  181,  62  LRA  876; 
City,  etc.,  R.  Co.  v.  Svedborg,  20 
App.  643  [an  194  U.  8.  201,  2f  SCt 
666:  48  L.  ed.  986];  Weaver  v.  Balti- 
more, etc.,  R.  Co..  8  App.  486. 

Fla. — Atlantic  Coast  Line  R.  Co. 
V.  Pipkin,  64  Fla.  24,  69  S  664. 

Qa. — ^Western,  etc..  R.  Co.  v.  Ab- 
bott 74  Ga.  861:  Stiles  v.  Atlanta, 
etc..  R.  Co.,  66  Oa.  370;  Qeorela  R 
Co.  V.  Kllcklighter,  63  Oa.  708;  At- 
kinson v.  Brantley,  16  Oa.  A.  129,  32 
SE  778:  Pierce  v.  Oeorgia  R.,  etc., 
Co..  9  Ga.  A.  666,  72  SE  «. 

111. — ^Vlscher  V.  Northwestern  El. 
R.  Co.,  256  IIL  672,  100  NS  270; 
O'Callaghan  v.  Dellwood  Park  Co., 
242  III.  336,  89  NE  lOOB,  134  AmSR 
331,  26  LRANS  1064,  17  AnnCas  407; 
Barnes  v.  Danville  St  R.,  etc.,  Co.. 
235  III.  S66,  8S  NE  921,  126  AmSR 
237;  Oreinke  v.  Chicago  City  R.  Co., 
234  III.  664.  86  NE  327  [aCC  136  111.  A. 
77];  Eagle  Packet  Co.  v.  Defrles,  94 
111.  598,  34  AmSR  245;  Hobson  v.  St 
Louis,  etc.,  R.  Co.,  180  111.  A.  84- 
Weyne  v.  St  Louis,  etc..  R.  Co..  166 
III.  A.  353;  McFadden  v.  Chicago, 
etc.  R.  Co.,  149  111.  A.  298;  Caste- 
lano  V.  Chicago,  etc..  Electric  R.  Co.. 
149  111.  A.  250;  Beatty  v.  Metropoli- 
tan West  Side  El.  R.  Co.,  141  111.  A. 
92;  West  Chicago  St.  R.  Co.  v.  Mlle- 
ham.  138  111.  A.  569;  St  Louis,  etc, 
R.  Co.  V.  Homer.  137  111.  A.  548; 
Chicago  Union  Tract.  Co.  v.  Berkes, 
136  111.  A.  106;  Elgin,  etc..  Tract 
Co.  v.  Hench,  132  HI.  A.  536:  Chicago 
City  R.  Co.  V.  Pural,  127  111.  A.  662 
[aff  224  III.  324,  79  NE  686];  Chicago 
Union  Tract.  Go.  v.  Crosby,  109  111. 
A.  644;  Chicago  Union  Tract.  Co.  v. 
Mommsen,  107  111.  A.  363;  Chicago 
City  R.  Co.  v.  Morse,  98  111.  A.  662 
[alt  197  111.  327.  64  NE  8041, 

Ind. — Terre  Haute,  etc.,  R.  Co.  v. 
SheekB,  155  Ind.  74.  66  NE  434; 
Louisville,  etc..  R.  Co,  v.  Miller,  141 
Ind.  533,  87  NE  343;  Terre  Haute, 
etc.,  R.  Co.  V,  Buck,  96  Ind.  346,  49 
AmR  168:  Memphis,  etc..  Packet  Co. 
V.  McCooi,  83  Ind.  392,  43  AmR  71; 
Louisville,  etc..  Tract.  Co.  v.  Worrell, 
44  Ind.  A.  480,  86  NE  78;  Cincinnati, 
etc.,  R.  Co.  V.  Bravard,  38  Ind.  A. 
422,  76  NE  899;  Citizens'  St.  R.  Co. 
V.  HofTbauer.  23  Ind.  A.  614.  56  NE 
54;  Kentucky,  etc..  Bridge  Co.  v. 
Qulnkert,  2  Ind.  A.  244.  28  NE  338. 

Iowa. — Monahan  v.  Equitable  L. 
Ins.  Co.,  156  ,NW  994;  Dorn  v.  Chi- 
cago, etc.,  R.  Co.,  154  Iowa  140,  134 
NW  855;  Dleckmann  v.  Chicago,  etc.. 
R.  Co.,  146  Iowa  250,  121  NW  676, 
139  AmSR  420.  31  LRANS  838  [den 
reh  105  NW  526];  Pitch  V.  Mason 
City,  etc.,  Tract.  Co..  124  Iowa  665, 
100  NW  618. 

Kan. — Chicago,  etc.,  R.  Co.  v.  Bran- 
don. 77  Kan.  612,  96  P  678. 

Ky. — Pittsburg,    etc.,    R.    Co.  t. 


the  happening  of  the  aecident  appears  to  have  been 
due  to  defective  roadbed,  track,  machinery,  or  ap- 
pliances, or  fault  in  the  ofwration  of  the  convey- 
ance, it  makes  out  a  prima  facie  case  in  &Tor  of 
plaintiff  and  throws  on  the  carrier  the  burden  of 
adducing  e^dence  to  show  its  freedom  from  n^Ii- 
gence,  that  is,  from  any  wont  of  the  ezeroise  of 
the  high  degree  of  care,  skill,  and  foresight  required 
of  carriers  of  passengers  in  the  proseention  of  their 
business  with  respeet  to  the  defect  or  fault  which 
caused  the  accident;™  and  this  rule  is  particularly 
applicable  where  some  defect  in  the  track,  ma- 

Grom,  143  Ky,  61,  188  SW  977:  Bruit 
v.  Illinois  Cent  R.  Co.,  121  SW  476, 
24  LRANS  740;  Morgan  v.  Chesa- 
peake, etc..  R.  Co.,  127  Ky.  433.  106 
SW  961,  82  KyL  380,  16  LRANS  790, 
16  AnnCas  608;  Louisville,  etc.,  R 
Co.  V.  Beard,  90  SW  944,  28  KyL 
921:  Central  Pass.  R.  Co.  v.  Bishop. 
9  KyL  348. 

La. — Spurlock  v.  Shreveport  Tract 
Co.,  118  La.  1.  42  S  676;  iQrd  v.  New 
Orleans,  etc.,  R.  Co.,  106  La.  226,  29 
S  729;  Patton  v.  Pickles,  60  La.  Ann. 
867.  24  S  290. 

Me. — Stevens  v.  European,  etc.,  R. 
Co.,  66  Me.  74. 

Md. — Western  Maryland  R,  Co.  v. 
Shivers.  101  Md.  301,  61  A  618;  North 
Baltimore  Pass.  R.  Co.  v.  Kaskell. 
78  Md.  617,  28  A  410:  Baltimore,  etc., 
R.  Co.  V.  State,  63  Md.  186. 

Mass. — Stangy  v.  Boston  El.  R, 
Co.,  220  Mass.  414.  107  NE  933; 
Craft  V.  Boston  El.  R.  Co.,  211  Mass. 
374.  97  NE  610,  39  LRANS  878;  Mc- 
Donough  V.  Boston  El.  R.  Co.,  208 
Mass.  436,  94  NE  809. 

Minn. — McGulre  v.  Great  Northern 
R.  Co.,  106  Minn.  192,  118  NW  656; 
McLean  v.  Burbank,  11  Minn.  277. 

MIbs. — Easley  v.  Alabama  Great 
Southern  R.  Co.,  96  Miss.  396,  6u  S 
491;  Memphis,  etc.,  R.  Co.  v.  Whit- 
field, 44  Miss.  466,  7  AmR  699. 

Mo. — Briscoe  v.  Metropolitan  St 
R.  Co..  222  Mo.  104.  120  SW  1182; 
Price  V.  Metropolitan  St.  R.  Co.,  220 
Mo.  435,  119  SW  932,  132  AmSR  688; 
Hlte  V.  Metropolitan  St  R.  Co.,  130 
Mo.  132,  31  SW  262.  32  SW  38,  51 
AmSR  655;  Och  v.  Missouri,  etc.,  R. 
Co.,  130  Mo.  27.  31  SW  962.  36  LRA 
442;  Black  v.  Metropolitan  St.  R.  Co.. 
162  Mo.  A.  90,  144  SW  131;  Bice  v. 
Chicago,  etc.,  R.  Co.,  153  Mo.  A.  35, 
131  SW  374:  McRae  v.  Metropolitan 
St.  R.  Co..  125  Mo.  A.  562,  102  SW 
1032;  Rattan  v.  Central  Electric  R. 
Co.,  120  Mo.  A.  270,  96  SW  735:  Mad- 
den v.  Missouri  Pac.  R.  Co..  50  Mo. 
A.  666. 

Mont — Emerson  v.  Butte  Electric 
R.  Co..  46  Mont  454,  129  P  319;  Jen* 
kins  v.  Northern  Pac.  R.  Co..  44 
Mont  295,  119  P  794:  John  v.  North- 
ern Pac.  R.  Co..  42  Mont  18,  111  P 
632.  32  LRANS  86. 

Nebr. — Copeland  v.-  Omaha,  etc., 
St  R  Co..  98  Nebr.  42,  161  NW  947; 
Lincoln  Tract  Co,  v.  Shepherd,  74 
Nebr.  369.  104  NW  882.  107  NW  764: 
Fremont,  etc.,  R.  Co.  v.  French,  48 
Nebr.  638.  67  NW  472;  Chicago,  etc., 
R.  Co.  V.  mgue,  48  Nebr.  97,  66  NW 
1000. 

N.  J,— -Vecsy  V.  New  Jersey  Cent. 
R.  Co..  88  N.  J.  L.  177,  96  A  977; 
Wbalen  v.  Consolidated  Tract  Co., 
61  N.  J.  L.  606.  40  A  646.  68  AmSR 
723,  41  LRA  836;  Sparks  v.  Cltisens 
Coach  Co.,  6  N.  J.  L.  J.  365. 

N.  T. — Breen  v.  New  York  Cent, 
etc.,  R.  Co..  109  N.  Y.  297.  16  NE 
60.  4  AmSR  450;  Caldwell  v.  New 
Jersey  Steamboat  Co..  47  N.  Y.  282; 
Curtis  V.  Rochester,  etc.,  R.  Co..  18 
X.  Y.  534.  75  AmD  258  and  note; 
Holbrook  v.  Utica,  etc.,  R.  Co.,  12 
N.  Y.  236,  64  AmD  502:  Schonleben 
v,  Interborough  Rapid  Transit  Co.. 
160  App.  Dlv.190,  145  NYS  682;  Blu- 
menthal  v.  Brooklyn  Union  El.  R, 
Co..  158  App.  Dlv.  558.  143  NYS  811: 
Baum  V.  New  York,  etc.,  R.  Co..  124 
App.  Dlv.  12.  108  NYS  266;  Powell 
T.   iXudson  Valley  R.   Co.,   88  App. 
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ehinery,  or  appliances  is  shown.*'*  It  has  been  held 
that  this  presumption  continues  throughout  the  trial 
of  the  ease;"  and  it  has  also  been  held  that  the 
doctrine  of  res  ipsa  loquitur  is  not  restricted  in  its 

DIv.  ISS.  84  NTS  837:  Alien  v.  United 
Tract.  Co.,  67  App.  DIv.  363,  73  NTS 
787;  Bartnfk  v.  Erie  R.  Co.,  36  App. 
DIv.  246,  65  NTS  266;  Gflmore  v. 
Brooklyn  Heights  R.  Co.,  6  App.  Dlv. 
117,  8S  NTS  417:  Walker  v.  Erie  R. 
Co..  68  Barb.  260:  Wllkle  v.  Bolster, 
8  E.  D.  Smith  327:  Burke  v.  State, 
S4  Mlso.  S&8,  11»  NTS  1089;  Barnes 
V.  New  Tork  Cent.,  etc..  R.  Co.,  42 
Mlac.  622.  87  NTS  608;  Hitchcock  v. 
Brooklyn  City  R.  Co.,  8  NTSt  848. 

N.  C. — MeCord  Atlantic,  etc., 
R.  Co.,  184  N.  C.  53,  46  SB  1031. 

Okt. — Missouri,  etc,  R.  Co.  v.  Van- 
divere,  42  Okl.  427,  141  P  799. 

Or. — Budd  V.  United  Carriage  Co., 

26  Or.  314.  35  P  660,  27  L.RA  279. 
Pa. — Fern  v.  Pennsylvania  R.  Co., 

260  Pa.  487,  05  A  590:  Burns  v.  Penn- 
sylvania R.  Co..  233  Pa.  304,  82  A 
246,  AnnCaslSlSB  811;  Glnn  v.  Penn- 
sylvania R.  Co.,  220  Pa.  552.  69  A 
992;  Clow  v.  Pittsburgh  Traction  Co.. 
168  Pa.  410,  27  A  1004;  Meier  v. 
Pennsylvania  R,  Co..  64  Pa.  225,  3 
AmR  581;  Cahlll  v.  Philadelphia 
Rapid  Transit  Co.,  52  Pa.  Super.  561; 
Whltehouae  v.  Pittsburg  R.  Co.,  38 
Pa.  Super.  581:  Ault  v.  Cowan,  20  Pa. 
Super.  616;  Zercher  v.  Philadelphia 
Rapid  Transit  Co.,  20  Pa.  Dist.  11. 
R.  I. — Wilbur  V.  Rhode  Island  Co., 

27  R.  I.  205.  61  A  601. 
8.    C. — McKittrick    v.  Greenville 

Tract.  Co.,  88  S.  C.  91,  70  SB  414; 
Shelton  v.  Southern  R.  Co..  86  S.  C. 
98,  67  SE  899;  Sullivan  v.  Charleston, 
etc..  R.  Co..  85  S.  C.  532,  67  SE  905; 
Wililford  V.  Southern  R.  Co..  85  S.  C. 
301.  67  SE  302;  Davis  V.  Atlanta, 
etc.,  R.  Co..  83  S.  C.  66,  64  SE  1015; 
Brown  v.  Atlantic  Coa«t  Line  R,  Co., 
83  S.  C.  S3,  64  SB  1012;  Sutton  v. 
Southern  R.  Co.,  82  8.  C.  346,  64  SB 
401;  Anderson  v.  South  Carolina,  etc., 
R.  Co..  77  S.  C.  434,  58  SE  149,  122 
AmSR  691. 

S.  D. — Reeves  v.  Chicago,  etc.,  R. 
C0„  24  S.  D.  84,  128  NW  498. 

Tex. — St.  Louis  Southwestern  R. 
Co.  V.  Parks,  97  Tex.  181.  76  SW  740; 
Adams  V.  St.  Louis  Southwestern  R. 
Co..  (Civ.  A.)  137  SW  437. 

UtEih, — Chrlstensen  v.  Oregon  Short 
Line  R.  Co..  36  Utah  137.  §9  P  676, 
20  LRAN3  266.  18  AnnCas  1159;  Paul 
V.  Salt  Lake  City  R.  Co.,  84  UUh  1, 
95  P  363. 

Va.— Washington-Virginia  R.  Co.  v. 
Bouknight.  113  Va,  69^  76  SB  1032. 
AnnCasl913E  546  and  note-  Roanoke 
R.,  etc..  Co.  V.  Sterrett.  108  Va.  533. 
62  SE  386,  128  AmSR  971.  19  LRANS 
816  and  note;  Baltimore,  etc.,  R.  Co. 
V.  Noel],  32  Gratt.  (73  Va.)  394;  Bal- 
timore, etc.,  R.  Co.  V.  Wlghtman,  29 
Gratt.  (70  Va.)  481. 

Wash. — Wile  V.  Northern  Pac.  R. 
Co.,  72  Wash.  82,  129  P  889,  LRA 
1916C  365;  De '  Toe  v.  Seattle  Elec- 
tric Co.,  53  Wash.  588,  102  P  446,  104 
P  647,  1138;  Williams  v.  Spokane 
Palls,  etc..  R.  Co.,  89  Wash.  77,  80 
P  1100,  42  Warti.  597.  84  P  1129; 
Hawkins  v.  Front  St.  Cable  R.  Co..  3 
Wash.  692,  28  P  1021,  28  AmSR  72,  16 
LRA  808. 

W.  Va. — Norvell  v.  Kanawha,  etc., 
R.  Co..  67  W.  Va.  467.  68  SB  2^8,  29 
LRANS  825:  Carrico  v.  West  Virginia 
Cent.,  etc.,  R.  Co.,  86  W.  Va.  389,  14 
SE  12. 

Wis. — Feldschneider  Chicago, 
etc.,  R.  Co.,  122  Wis.  423,  99  NW 
1034. 

Eng. — Carpue  v.  London,  etc.,  R. 
Co,,  f  Q.  B.  747,  48  ECL  747,  114  Re- 
print 1431;  Slmson  v.  London  Gen. 
Omnibus  Co..  L.  R.  8  C.  P.  890;  Great 
Western  R.  Co.  v.  Braid,  1  Moore 
P.  C.  N.  S.  101,  15  Reprint  640. 

Ont. — Thatcher  v.  Great  Western 
R.  Co.,  4  U.  C.  C.  P.  543. 


[a]   Judicial  statemeata  of  rnle,^ — 

(1)  ^'The  rule  ts  that  where  a  pas- 
senger is  Injured  by  anything  done 
or  left  undone  by  the  carrier,  or  Its 
employees,    in   connection    with  the 


appliances  of  transportation,  or  in 
the  conduct  and  management  of  the 
business  relating  to  the  same,  the 
burden  of  proof  is  upon  the  carrier 
to  show  that  such  injury  did  not 
result  from  its  negligence.  But  to 
cast  this  burden  upon  the  carrier.  It 
must  first  be  aliown  that  the  injury 
complained  of  resulted  from  some- 
thing Improper  or  unsafe  in  the  con- 
duct of  the  business  or  In  the  appli- 
ances of  transportation."  Burns  v. 
Pennsylvania  R.  Co.,  238  Pa.  304.  307. 

82  A  246,  AnnCasl913B  811.  (i)  "A 
presumption  of  negligence  on  the 
part  of  the  carrier  arises  from  the 
mere  happening  of  an  accident  re- 
sulting in  Injury  to  a  passenger, 
wlitch  is  caused  by  some  agency  over 
which  the  carrier  has  control,"^  Em- 
erson v.  Butte  Electric  R.  Co.,  46 
Mont.  4B4.  458,  129  P  319.  (8)  "If 
the  injury  to  a  passenger  is  caused 
by  apparatus  wholly  under  the  con- 
trol or  the  carrier  and  furnished  and 
applied  by  it,  a  presumption  of  neg- 
ligence on  its  part  is  raised.  .  .  . 
It  is  only  when  the  injury  occurred 
from  the  abuse  of  agencies  within 
the  defendant's  power  that  he  can  be 
inferred,  from  the  mere  fact  of  the 
injury,  to  Have  acted  negligently." 
Chicago  City  R.  Co.  v.  CatUn.  70  111. 
A.  97,  100.  (4)  "This  rule  does  not 
apply  to  all  cases  of  Injuries  to  pas- 
sengers, but  only  to  such  as  are 
caused  by  happenings  not  ordinarily 
Incident  to  the  prosecution  of  the 
carrier's  buslnesa  In  the  customary 
manner,  or  by  such  accidents  as  do 
not  usually  occur  without  negligence 
on  the  part  of  the  carrier.  To  sus- 
tain a  recovery  it  always  devolves 
upon  the  passenger  suing  to  show 
negligence  on  the  part  of  the  carrier, 
but  tnia  he  may  do  by  direct  proof 
of  failure  of  duty  or  by  showing  a 
state  of  facts  which  will  justify  the 
legal  Imputation  of  negligence."  Ta- 
zoo,  etc..  Valley  R.  Co.  v,  Humphrey, 

83  Miss.  721,  /42,  86  S  164.  (fi)  "In 
case  of  an  Injury  to  a  passenger  he 
is  only  required  to  prove  that  the 
injury  was  occasioned  by  a  collision 
derailing  or  upsetting  of  coaches, 
breaking  of  machinery  or  appliances, 
or  things  of  that  character,  or 
through  some  act  or  acts  of  the  serv- 
ants operating  the  machinery  or  ap- 
pliances, or  fn  the  management  of 
the  instrumentalities  or  uie  means 
used  in  the  business  over  which  the 
carrier  has  control,  and  for  the  con- 
duct and  management  of  which  he  is 
responsible."  Chrlstensen  v.  Oregon 
Short  Line  R,  Co..  8B  UUh  187,  142, 
99  F  676,  20  LRANS  2SE,  18  AnnCas 
1169. 

[b]  "Tbe  bappealng  of  ml  MoiOeut 
to  a  paesenger  In  snofi  a  auuuier  that 
he  oaanot  prove  how  It  ooonrred — 

(1)  the  true  cause  lying  solely  with- 
in the  knowledge  of  the  defendant, 
or  the  accident  being  such  a  one  as 
would  not  happen  In  the  ordinary 
course  of  things  under  proper  man- 
agement— affords  reasonable  evidence 
that  the  accident  arose  from  want  of 
care.  If  the  defendant  offers  no  ex- 
planation of  the  accident,  then  the 
want  of  care  will  be  presumed,  and. 
in  the  absence  of  satisfactory  expla- 
nation, recovery  may  be  had."  Sul- 
livan V.  Capital  TracL  Co..  34  App. 
(D.  C.)  358.  372.  (2)  And  in  such  a 
case  he  may  go  to  the  Jury  on  evi- 
dence of  negligence  and  injury,  with- 
out being  required  to  specify  the  par- 
ticular cause,  under  the  doctrine  of 
res  ipsa  loquitur.  Paducah  Tract. 
Co.  V.  Baker.  130  Ky.  860,  113  SW 
449,  18  LRANS  1185. 

[c]  "The  basis  of  the  presmnptloii 
in  actions  against  carriers  for  per- 
sonal Injuries  is  not  the  mere  fact 
of  the  injury,  but  Is  the  act  of  the 
defendant  which  causes  the  injury." 
Lincoln  Tract.  Co.  v.  Webb,  73  Nebr. 
136,  140.  102  NW  258,  119  AmSR  879. 


application  to  carriers  to  injuries  to  persons  who 
assonie  the  character  of  ^sengers,^  and  that  it 
applies  -to  a  passenger  injured  on  a  fre^ht  train 
the  same  as  to  one  injured  on  a  passenger  train.** 

[dj    "AvpliaaitM    of  traasporta- 

tUm*  within  the  rule  as  to  the  bur- 


den of  proof  as  to  negligence  of  a 
carrier  means  the  roadbed,  tracks, 
cars,  engines,  and  all  other  machln> 
ery  and  equipment  furnished  by  the 
carrier,  and  used  in  connection  with 
the  conduct  and  management  of  its 
business,  but  does  not  include  prop- 
erty belonging  to  and  taken  by  a 
passenger  into  a  car.  Burns  v.  Penn- 
sylvania R.  Co.,  233  Pa.  304,  82  A 
246,  AnnCasl918B  811. 

[e]  Abnonnal  oondltloB  Mypi^g 
tBjiiry^<l}  Where  injury  to  a  pas- 
senger results  from  some  abnormal 
condition  in  the  department  of  ac- 
tual transportation,  there  is  a  legal 
presumption  that  such  abnormal  con- 
dition fg  referable  to  some  anteced- 
ent or  coincident  omission  by  the 
carrier  of  an  imposed  duty,  and  such 
presumption  Is  suiliclent  evidence  of 
negligence  to  authorize  a  recovery 
for  the  Injury  unless  It  Is  satisfac- 
torily shown  that  the  abnormal  con- 
dition proceeded  from  some  source 
such  as  unavoidable  accident,  or  via 
major,  not  attributable  to  the  carrier. 
Western  Maryland  R.  Co.  v.  Shivers. 
101  Md.  391,  61  A  618.  (2)  Where 
the  electrical  disturbance  on  an  elec- 
tric railroad  passenger  car  resulting 
In  injury  to  a  passenger  was  abnor- 
mal, the  happening  of  the  accident 
was  sufficient  evidence  of  negligence 
to  require  a  showing  of  due  care  by 
the  carrier.  Biumenthal  v.  Brooklyn 
Union  El.  R.  Co.,  158  App.  Dlv.  558, 
143  NTS  811. 

[f]  Stopping  a  train  at  ui  oa- 
nsiul  and  dangerous  plaoe  for  pas- 
sengers to  allgnt  has  been  held  pre- 
sumptive evidence  of  negligence. 
Memphis,  etc.,  R.  Co.  v.  Whitefleld, 
44  mW  466,  7  AmR  699. 

[g]  The  unexplained  sltoplny  of  a 
brace  on  a  street  car  so  that  it  re- 
volves and  strikes  a  passenger  board- 
ing the  car  in  the  face  authorizes  an 
inference  of  negligence  on  the  part 
of  the  employee  in  charge  of  such 
braJce.  Thompson  v.  St.  Louis,  etc., 
R.  Co.,  Ill  Mo.  A.  466,  86  8W  465. 

[h]  Snlstenoc  of  ttalugw  eanalBg- 
Injurj*— -While  there  is  no  preeump- 
tloQ  that  the  particular  things  that 
caused  the  Injury  actually  existed. 
If  there  Is  some  competent  evidence 
showing  their  existence  and  the  oc- 
currence of  the  accident  caused  by 
any  one  of  them  and  the  resulting 
injury,  the  law  will  presume  that  the 
accident  was  the  result  of  the  car- 
rier's negligence,  and  the  burden  of 
proof  Is  on  It  to  show  that  It  was 
not  at  fault.  Paul  v.  Salt  Lake  City 
R.  Co,,  84  Utah  1,  95  P  363. 

80.  See  infra  \  1432. 

81.  McKittrick  v.  Greenville 
Tract.  Co.,  88  S.  C.  91,  70  SE  414. 

82.  Bartnik  v.  Brie  R.  Co.,  36  App. 
Dlv.  246,  55  NTS  266:  Jones  v.  Union 
R.  Co..  18  App.  Div.  267.  46  NTS  321. 
But  see  Hughson  v.  Richmond,  etc, 
R.  Co..  2  App.  (D.  C.)  98  (holding 
that  an  employee  of  the  Pullman 
company,  who  Is  given  free  trans- 
portation by  a  railroad  company  by 
the  terms  of  an  existing  contract  be- 
tween the  two  companies,  Is  not 
passenger  of  the  railroad  company 
on  whose  line  he  runs.  In  any  such 
sense  as  to  require  of  the  rail- 
road company  the  highest  degree 
of  skill  and  care  in  the  operation 
of  its  road;  and  If  he  is  Injured 
negligence  will  not  be  presumed 
prima  facie,  as  In  the  case  of  a 
passenger,  from  the  simple  fact 
of  the  occurrence  of  the  accident 
and  inllictlon  of  injury,  but  the  onus 
Is  on  him  to  show  afnrmatlvely  that 
the  Injury  was  caused  by  the  lack 
of  ordinary,  reasonable  care  by  the 
railroad  company  or  Its  employees). 

83.  Vandaiia  R.  Co.  v.  Darby, 
(Ind.  A.)  108  NB  778.  See  also  cases 
supra  notes  71-80. 


For  later  oasea.  Aevel^ments  and  elia&ces  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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Reasons  for  rule.  The  reasons  for  the  doctrine 
as  to  the  presumption  of  negligence  arising  from 
the  circumstances  of  the  injury  inflicted  on  a  pas- 
senger arc,  by  some  courts,  said  to  be  based  on  the 
fact  that  the  evidence  as  to  the  cause  of  the  acci- 
dent lies  peculiarly  within  the  knowledge  of  the 
carrier."  By  other  courts  it  is  said  to  rest  on  the 
fact  that,  where  an  accident  happens  which  in  the 
ordinary  course  of  business  would  not  happen  if 
the  required  degree  of  eare  was  observed,  the  pre- 
sumption is  that  Bueh  care  was  wimting;"  and  still 


other  courts  base  the  doctrine  in  this  class  of  eases 
on  the  ground  that,  as  the  carrier  has  failed  in  the 
duty  to  carry  safely,  undertaken  by  contract,  the 
burden  is  on  it  to  show  an  excuse  for  such  failure.^ 

Statutory  provisions.  In  some  jurisdictions  this 
rule  of  res  ipsa  loquitur  has  been  made  the  subject 
of  statutory  enactments,^'  under  some  of  whiah  en- 
actments the  presumption  of  n^ligence  arises  where 
the  injury  is  shown  to  have  been  caused  by  the 
running  of  a  locomotive  or  oar,  or  other  machinery.^ 

Oratnitous  passencer.    In  case  of  injury  to  a 


84.  U.  8. — Saltonstall  v.  Stockton, 
21  F.  Caa.  No.  12,271,  Taney  11  [sM 
IS  Pet.  181.  10  L.  ed.  115]. 

Cal. — Steele  v.  Pacific  Blectrlc  R. 
Co.,  168  Cal.  375,  143  P  718. 

D,  C. — Sullivan  v.  Capital  Tract. 
Co.,  34  App.  358. 

Iowa. — ^onahan  v.  E^iult&ble  L. 
InB.  Co.,  166  NW  «4. 

Me. — Stevens  v.  European,  etc.,  R. 
Co.,  66  Me.  74. 

Minn.— Smith  v.  St  P&Ul  City  R. 
Co.,  32  Minn.  1.  18  KW  S27,  EO  AmR 
6S0  and  note. 

Pa. — Herstlne  v.  Lehlsfh  Valley  R. 
Co.,  161  Pa.  244,  26  A  104:  Delaware, 
etc..  R.  Co.  V.  Nasbeys.  90  Pa.  13E. 

Tex. — ^Tezas  Midland  R.  Co.  v. 
Jumper,  24  Tex.  Civ.  A.  671,  60  SW 
797. 

"The  wisdom  of  this  rule  Is  appar- 
ent. The  train  being  under  the  con- 
trol of  the  carrier  and  the  collision, 
derftllment,  or  accident  occurring 
while  being  operated  by  it.  the  causes 
therefor  are  peculiarly  within  the 
knowledge  of  the  carrier.  The  pas- 
senger cannot  ordinarily  know  now 
the  accident  occurred.  Such  acci- 
dents do  not  occur  If  ordinary  care 
Is  used  in  the  operation  of  trains. 
Knd  it  is  only  reasonable  when  they 
do  occur  to  reautre  an  explanation 
of  the  causes  thereof  to  he  made  by 
the  one  upon  whom  the  duty  is  cast 
of  avoiding  them."  Steele  v.  Pacific 
Klectric  R.  Co..  168  Cal.  376,  378,  14S 
P  718. 

85.  Roae  V.  Stephens,  etc.,  Transp. 
Co.,  19  Fed.  808,  20  Blatchf.  411; 
Monahan  v.  Equitable  L.  Ins.  Co.. 
(Iowa)  156  Nw  994;  Breen  v.  New 
York  Cent.,  etc..  R.  Co..  109  N.  Y. 
297,  16  NE  60.  4  AmSR  460;  Caldwell 
V,  New  Jersey  Steamboat  Co.,  47  N. 
T.  282;  Holbrook  v.  Utlea,  etc..  R. 
Co..  12  N.  Y.  236,  64  AmD  502:  Mus- 
kogee Electric  Tract.  Co.  v.  Eaton, 
(Okl.)  152  P  1109. 

"This  doctrine  Is  based  upon  the 
theory  that  if  the  accident  is  shown 
It  then  devolves  upon  the  carrier  to 
go  forward  and  account  for  it  upon 
some  hypothesis  from  which  its  non- 
liability may  be  inferred."  Musko- 
gee Electric  Tract.  Co.  v.  Eaton, 
(OkU  152  P  1109,  1112. 

"Wnero  the  passenger  Is  Injured 
by  the  operation  of  the  vehicle  or 
machinery  or  motive  power  or  other 
application  of  force  which  is  wholly 
within  the  management  and  control 
of  the  carrier,  the  presumption  of 
negligence  does  arise.  Such  pre- 
sumption is  neither  unnatural  nor 
unjust.  It  Is  a  matter  of  common 
knowledge  and  observation  that  If 
such  conveniences  are  properly  con- 
structed and  operated  and  the  carrier 
observes  Its  legal  duty  to  observe 
the  highest  possible  degree  of  care 
and  foresight  for  the  safety  of  its 
paifsengers,  Injurious  accidents  do 
not  ordinarily  occur  to  a  passenger 
without  negligence  on  his  part  con- 
tributing thereto.  The  machinery  is 
wholly  under  the  owner's  control, 
and  he  Is  better  able  to  know  and  to 
explain   such    accidents    than    it  is 

Bosslble  for  the  passenger   to  be." 
ronahan   v.   Equitable   L.   Ins.  Co., 
(Iowa)  156  NW  994. 

86.  Dougherty  v,  Missouri  Pac.  R. 
Co.,  9  Mo.  A.  478;  Curtis  v.  Roches- 
ter, etc.,  R.  Co.,  18  N.  Y.  534,  75  AmD 
268;  Walker  v.  Erie  R.  Co.,  63  Barb. 
(N,  Y.)  260;  Herstlne  v.  Lehigh  Val- 
ley R-  Co.,  151  Pa.  244.  25  A  104. 

"The  reason  of  the  rule  in  such 


cases  Is  that  a  contract  to  carry  Is, 
within  the  understanding  of  ooth 
parties,  a  contract  to  carry  safely; 
and  a  breach  of  this  contract  by  rea- 
son of  the  failure  or  Insufficiency  of 
any  of  the  means  provided  for  the 
carriage  puts  the  carrier  upon  the 
defensive.  The  construction  of  Its 
roads,  cars  and  boats,  and  their  man- 
agement and  care,  are  subjects  pe- 
culiarly within  the  knowledge  of  the 
carrier,  and  with  which  the  passen- 
ger has  no  means  of  becoming  famil- 
iar." Herstlne  v.  Lehigh  Valley  R. 
Co..  151  Fa.  244.  253,  26  A  104. 

Compare  rnle  In  helhnent  OMM«  see 
Bailments  I  160. 

87.  See  statutory  provisions.  And 
see  Southern  R.  Co.  v.  Myers,  87  Fed. 
149,  82  CCA  19  (under  (Jeorgia  stat- 
ute). 

[a]  In  ArkwuM,  where  a  passen- 
ger Doardlng  a  train  at  a  station, 
under  the  mistaken  belief  that  It 
would  carry  her  to  her  destination, 
was  Injured  while  alighting  there- 
from after  being  informed  of  the 
mistake  and  while  the  train  was  In 
motion,  a  finding  that  she  was  a  pas- 
senger and  was  injured,  and  that  the 
injuries  were  caused  by  a  moving 
train,  established  a  prima  facie  case 
of  negligence  of  the  carrier,  under 
KIrby  Dig.  S  6607,  providing  that, 
where  a  person  is  Injured  because  of 
the  negligence  of  railroad  employees 
to  keep  a  lookout  for  persons,  the 
company  shall  be  liable,  and  the  bur- 
den of  proof  shall  devolve  on  It  to 
establish  the  fact  that  it  performed 
Its  duty.  St.  Louis,  etc..  R.  Co.  v. 
Pambro,  88  Ark.  12,  114  SW  230. 

[b]  In  Florida,   (1)   where  in  a 

Eassenger's  action  for  injuries  injury 
as  been  shown,  the  burden  is  on  the 
carrier,  under  Gen.  St.  (1906)  5  3148, 
to  prove  that  Its  employees  exercised 
ordinary  and  reasonable  care  and 
diligence.  Florida  East  Coast  R.  Co. 
V.  Carter.  67  Fla.  336.  65  S  264,  Ann 
Casl916E  1299:  Pensacola  Electric 
Co.  V.  Bissett,  69  Fla.  360.  52  S  367. 
(2)  L.  (1891)  p  113  c  4071,  creates 
the  presumption  that  a  passenger  In- 
jured by  the  operation  of  a  railroad 
was  Injured  through  the  negligence 
of  the  road;  but  the  presumption 
ceases  when  the  carrier  makes  it  ap- 
pear that  its  agents  had  exercised 
all  ordinary  care,  and  on  such  evi- 
dence the  jury  do  not  take  any  pre- 
sumption with  them  to  the  Jury  room 
In  weighing  the  evidence.  Atlantic 
Coast  Line  R.  Co.  v.  Crosby,  63  Fla. 
400.  43  S  318. 

[c]  In  Oeorgia  (1)  this  doctrine 
is  regulated  by  Civ.  Code  (1910)  H 
2714,  2780,  and  similar  earlier  stat- 
utes. Douthltt  V.  Louisville,  etc.,  R. 
Co..  136  Ga.  351,  71  SE  470  (con- 
struing Civ.  Code  [1910]  !S  2714, 
2780):  Florida  Cent,  etc.,  R.  Co.  V. 
Hudulph.  113  Ga.  143,  38  SE  328. 
(2)  Where  a  car  Is  stopped  while  In 
transit,  and  passengers  are  directed 
to  change  to  a  car  on  a  parallel 
track,  and  while  so  doing  the  em- 
ployees of  the  company  put  out  the 
lights  In  the  first  car.  causing  It  to 
jerk  suddenly,  resulting  in  Injury  to 
a  passenger  transferring,  it  will  be 
an  Injury  resulting  from  the  running 
of  the  car.  within  Civ.  Code  [189B] 
S  2321,  and  a  damage  done  by  a  per- 
son In  the  employment  of  the  com- 
pany, so  as  to  raise  the  statutory 
presumption  of  negligence.  Georgia 
R.,  etc.,  Co.  V.  Reeves.  123  Ga.  697, 
51  SE  610.    (3)  Where  the  carrier 


admits  the  negligence  alleged,  the 
provision  relating  to  presumption  of 
negligence  does  not  apply.  South- 
ern R.  Co.  V.  (^tledge,  10  (3a.  A.  523, 

73  SE  703. 

[d]  IB  Louisiana  Civ.  Code  S  2754, 
throwing  the  burden  of  proof  on  a 
carrier  to  show  want  of  negligence, 
refers  to  "things"  Intrusted  to  the 
care  of  the  carrier  and  not  to  a  per- 
son. McGinn  V.  New  Orleans  R,.  etc., 
Co.,  118  La,  811,  43  S  460,  13  LiIaNS 
601  and  iTote. 

[el  In  irebTMka  (l)  under  the 
Railroad  Incorporation  Act  of  1867. 
g  3  (Consol.  St.  [18911  c  9  i  672), 
where  It  Is  established  that  a  per- 
son IB  Injured  while  a  passenger  of 
the  railroad  company,  a  conclusive 
presumption  of  negligence  arises,  ex- 
cept where  It  is  disclosed  that  the 
injury  was  caused  by  his  own  crim- 
inal negligence,  or  by  his  violation 
of  some  rule  of  the  company  brought 
to  his  actual  notice.  Clark  v.  Zar- 
nlko,  106  Fed.  P07.  46  CCA  494;  Lin- 
coln Tract.  Co.  v.  Heller,  72  Nebr. 
127.  100  NW  197.  102  NW  262:  Chi- 
cago, etc.,  R.  Co.  v.  Winfrey,  67  Nebr. 
13,  93  NW  626:  Chicago,  etc..  R.  Co. 
v.  Wolfe,  61  Nebr.  602,  86  NE  441: 
Chicago,  etc.  R.  Co.  v.  Zernecke,  59 
Nebr.  689,  82  NW  26,  66  LRA  610 
[aff  183  U.  S.  582,  22  SCt  229.  46  L. 
ed.  339]:  Lincoln  St.  R.  Co.  v.  Mc- 
Clellan.  54  Nebr.  872,  74  NW  1074.  69 
AmSR  736.  (2)  But  It  has  been  held 
that  this  statute  does  not  apply  to 
street  railroad  companies,  Lincoln 
St.  R.  Co.  v.  McCIellan.  64  Nebr.  672, 

74  NW  1074,  69  AmSR  7SS. 

88.  St.  Louis,  etc..  R.  Co,  v.  Bos- 
tic,  121  Ark.  295.  180  SW  988,  181 
SW  135;  Dlllahunty  v.  Chicago,  etc., 
R.  Co..  119  Ark,  392,  178  SW  420; 
Huckaby  v.  St.  Louis,  etc.,  R.  Co,, 
119  Ark.  179.  177  SW  923;  St.  Louis, 
etc.,  R,  Co.  V.  Pollock.  93  Ark.  240. 
123  SW  790;  Kansas  City  Southern 
R.  Co.  v.  Davis,  83  Ark.  217.  103  SW 
603;  Barrlnger  v.  St.  Louis,  etc,  R. 
Co.,  73  Ark.  548,  85  SW  94,  87  SW 
814;  Warfleld  v.  Hepburn.  62  Fla. 
409,  418,  57  S  618;  Southern  R.  Co. 
v.  Nappier.  138  Ga.  31.  74  SE  778: 
Georgia  R..  etc..  Co.  v.  Reeves,  123 
Ga.  697.  51  SE  610;  Freeman  v.  Col- 
lins Park.  etc..  R.  Co.,  117  Ga.  78,  43 
SH  410;  Savannah  Electric  R.  Co.  v. 
C:arson,  98  Ga  662,  27  SE  166;  Kll- 
lian  V.  Georgia  R..  etc.,  Co.,  97  Ga. 
727.  25  SB  384;  Augusta,  etc..  R.  Co. 
V.  Randall,  79  Ga.  304.  4  SE  674; 
Yazoo,  etc.,  R.  Co.  v.  Messina,  109 
Miss.  143.  67  S  963;  Yazoo,  etc..  R. 
Co.  V.  Humphrey,  83  Miss,  721,  36 
S  164. 

[a]  Proximate  eonse^The  pre- 
sumption of  negligence  created  by 
statute  against  a  railroad  company 
where  damage  Is  done  by  the  run- 
ning of  its  locomotives,  cars,  or 
other  machinery,  or  by  any  person  in 
Its  employ,  does  not  arise  until  It 
appears  that  the  proximate  cause  of 
the  damage  was  the  operation  of  its 
locomotives,  cars,  or  other  machin- 
ery, or  the  act  of  some  person  In  Its 
employ.  Smith  v.  Atlantic  Coast 
Line  R.  Co..  5  Ga.  A.  219,  62  SE  1020 
(Civ.  Code  \  2321). 

[b]  Vhe  word  "ziuuiliig',''  as  used 
In  a  statute  creating  a  presumption 
of  negligence  against  a  railroad  com- 
pany where  damage  Is  done  by  the 
running  of  Its  locomotives,  cars,  or 
madhlnery,  does  not  refer  so  much 
to  actual  motion  a8>lt  does  to  the 
general  operation  ft  Ita^lpafHiidUyeB, 
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gratnitquB  passenger,  he  most  offer  proof  to  supple- 
ment the  presumption  of  neg'HgeDee,  in  order  to 
show  gross  negligence  by  the  carrier. 

What  law  gOTerns.  It  has  been  held  that,  as  such 
presumption  relates  to  the  burden  of  proof,  it  is 
governed  by  the  law  of  the  forum,  although  the  in- 
jury occurred  in  another  state,  where  no  snch  rule 
obtains."* 

[$  1427]  bb.  When  Bnlo  Does  Not  Apply  ;  Waiver. 

The  presumption  of  negligence  does  not  arise,  and  a 
prima  facie  case  is  not  made  out  where  the  evidence 
shows  that  the  injury  resulted  probably  from  some 
unavoidable  cause,  that  is,  some  cause  outside  the 
ordinary  supervision  and  control  of  the  carrier,  and 
not  connected  with  the  construction  or  operation  of 
the  railroad,*^  or  that  the  accident  might  have  been 
the  result  of  the  wrongful  acts  or  n^ligenee  of 


third  pereons,"  or  of  causes  not  due  to  human 
agency;'*  or  where  the  accident  causing  the  injur)' 
is  to  the  passenger  and  not  to  the  vehicle  on  which 
he  is  riding  at  the  time.^  Nor  does  this  doctrine 
apply  where  a  definite  eanse  is  clear  on  the  evi- 
dence.*" 

Act  of  passenger  contribnting  to  injnzy.  The 

presumption  of  negligence  does  not  arise  where  the 
injury  is  caused  by  some  defect  in  the  means  of 
transportation  combined  with  some  deliberate  and 
voluntary  act  on  the  part  of  the  passenger."" 

As  dependent  on  pleading.  The  doctrine  of  res 
ipsa  loquitur  applies  only  where  defendant's  n^li- 
genoe  is  charged  generally,  and  not  where  the  spe- 
cific acts  which  caused  the  injury  are  allied,  as 
in  such  a  case  plaintiff  has  the  burden  of  proving 
the  specific  acts  relied  on.*^   Bnt  it  has  been  held 


cars,  or  nuMbinery.  fimitti  v.  At- 
lantic Coast  Line  R.  Co.,  5  Oa.  A.  219, 
62  8S  1020  (construing  ClT.  Coda 
[1895]   I  2321). 

[c]  AmUoaUon  of  «ta— >>^— The 
statutes  chanstng  the  rule  of  evi- 
dence as  to  the  burden  of  proof,  and 
making  contributory  negligence  a 
partial  defense,  confined  to  railroad 
oompanles,  are  applicable  only  to 
Injuries  caused  by  the  running  of 
locomotives  or  cars  or  other  ma- 
chinery by  employees  engaged  In 
that  service.  Florida  Bast  Coast  R. 
Co.  V.  Johnson,  70  Fla.  422,  70  S 
tit:  Georgia  Southern,  etc.,  R.  Co. 
V.  6veratreet.  IT  Ga.  A,  629,  87  SB 

«  „ 

89.  John  V.  Northern  Pac  R.  Co., 
42  Mont.  18,  ill  P  632.  22  LRANS  86. 

[a]  m  Xontaaa  under  Rev.  Codes 
I  5299,  which  requires  a  carrier  of 
persons  without  reward  to  use  ordi- 
nary care  for  their  safety,  and  i 
6300  which  requires  a  carrier  for  re- 
ward to  use  the  utmost  care  and  to 
exercise  a  reasonable  degree  of  skill, 
as  a  carrier  owes  a  higher  degree  of 
diligence  to  one  carried  for  a  reward 
than  to  one  carried  without  a  reward, 
and  is  only  bound  to  exercise  ordinary 
care  for  the  safety  of  a  passenger 
carried  without  reward,  the  Injury  of 
a  passenger  carried  without  reward, 
by  the  happening  of  an  accident, 
shows  only  ordinary  negligence  by 
the  carrier  and  not  gross  negligence. 
John  v.  Northern  Pac  R.  Co.,  48 
Mont.  18,  ill  P  682,  32  LRANS  86. 

90.  Huckaby  v.  St.  Iiouls,  etc.,  R. 
Co.,  119  Ark.  179.  177  BW  928. 

SI.  Ala. — Central  of  Georgia  R 
Co.  v.  Brown,  165  Ala.  498.  61  S  665. 

m.— Coffey  v.  Sampsell,  174  111.  A. 
S76;  Laser  v.  Chicago  City  R.  Co.,  162 
111.  A.  319. 

Iowa. — Monahan  v.  Zlqultable  L. 
Ins.  Co..  166  NW  S94. 

Kan. — St.  Louis,  etc.,  R.  Co.  v.  Bur- 
rows, 62  Kan.  89,  61  P  439. 

Mass. — Blgwood  V.  Boston,  etc.,  St. 
R.  Co.,  209  Mass.  346,  96  NE  751,  36 
LRANS  113;  Wadsworth  v.  Boston 
El.  R.  Co.,  182  Mass.  672,  66  NE  421. 

Mo. — Feary  v.  Metropolitan  St.  R. 
Co..  162  Mo.  76,  62  SW  462. 

N.  J. — Vecsy  v.  New  Jersey  Cent. 
R.  Co.,  88  N.  J.  L.  177,  95  A  877. 

Pa. — ^Blew  V.  Philadelphia  Rapid 
Transit  Co.,  227  Pa.  319,  76  A  17; 
Herstlne  v.  L*hlgh  Valley  R.  Co.,  161 
Pa.  244.  25  A  104. 

Wis. — Spencer  v.  Chicago,  etc.,  R. 
Co..  105  Wis.  811.  81  NW  407. 

See  also  cases  supra  notes  74-77. 

[a]  Stresiin.  .  of  water  ooming 
throngli  oar  window, — The  mere  un- 
explamed  fact  that  a  stream  of  water 
entered  the  window  of  the  car  in 
which  plaintiff  was  riding  as  a  pas- 
senger has  been  held  not  to  raise  a 
presumption  of  neKllgancs  on  the 
part  of  the  railroad  company. 
Spencer  v.  Chicago,  etc.,  R.  Co.,  106 
Wis.  311.  81  NW  407. 

SS.  U.  S. — Worth  V.  Chicago,  etc.. 
R.  Co.,  51  Fed.  171. 

Til. — Chicago  City  R.  Co.  v.  Rood. 
163  111.  477,  45  NE  238.  54  AmSR  478; 


Loehner  v.  North  Chicago  St.  R.  Co.. 
116  111.  A.  366;  Chicag^^nion  Tract. 
Co.  T.  Crosby,  109  111.  A.  644;  Blwood 
V.  Chlcavo  City  R.  Co..  90  111.  A.  897. 

Mo. — Woas  v.  St  Louis  Transit 
Co..  198  Ho.  664.  96  SW  1017,  7  LRA 
NS  231,  8  AnnCas  584  and  note. 

N.  Y. — Deyo  v.  New  York  Cent.  R. 
Co.,  34  N.  Y.  9.  88  AmD  418;  Paike  v. 
Third  Ave.  R.  Co.,  88  App.  DIv.  49, 
66  NTS  984. 

Pa. — Z>ennl8  v.  Pittsburg,  etc,  R. 
Co..  166  Pa.  624.  31  A  62;  Fredericks 
V.  Northern  Cent.  R.  Co.,  167  Pa.  103, 
27  A  689.  22  LRA  306;  Federal  St., 
etc.,  R.  Co.  V.  Gibson,  8S  Pa.  83;  Bar- 
lick  V.  Baltimore,  etc.,  R.  Co.,  41  Pa. 
Super.  87. 

Eng. — Latch  v.  Rumner  R.  Co.,  27 
L.  J.  Exch.  156. 

93.  111. — Chicago  Union  Tract.  Co. 
V.  Crosby.  109  111.  A,  644. 

Kan. — St.  Louis,  etc.,  R.  Co.  v.  Bur- 
rows, 62  Kan.  89.  61  P  439. 

Md, — Western  Maryland  R.  Co.  v. 
Shivers,  101  Md.  391.  61  A  618. 

Mo. — EUet  V.  St.  Louis,  etc,  R.  Co., 
7S  Mo.  618;  Olllesple  v.  St.  Louie, 
etc.  R.  Co.,  6  Mo.  A.  664. 

Nebr. — McClary  v.  Sioux  City,  etc.. 
R  Co.,  8  Nebr.  44,  19  AmR.  631. 

N.  Y. — Rusk  V.  Manhattan  R.  Co.. 
46  App.  Dlv.  100,  61  NYS  384. 

Pa. — Fleming  v.  Pittsburgh,  etc.,  R. 
Co.,  158  Pa.  180,  27  A  868,  88  AmSR 
835.  22  LRA  861. 

Tex. — Galveston,  etc.,  R.  Co.  v. 
Crier,  45  Tex.  Civ.  A.  434,  100  SW 
1177  (derailment  caused  by  cyclone). 

Wis. — Spencer  v.  Chicago,  etc.,  R. 
Co.,  106  Wis.  311.  81  NW  407. 

[a]  TalUng  rook* — ^The  presump- 
tion of  neglige Qce  does  not  arise 
where  the  passenger  Is  Injured  by  a 
rock  falling  from  a  natural  hill. 
Fleming  v.  Pittsburgh,  etc.,  R.  Co.. 
158  Fa.  130.  27  A  868,  88  AmSR  835. 
22  LRA  861. 

94.  Western  R.  Co.  v.  McGraw. 
183  Ala.  220,  62  S  772;  Price  v.  St. 
Louis,  etc..  R.  Co.,  75  Ark.  479.  88 
SW  676,  112  AmSR  79;  CKeefe  v. 
Kansas  City  Western  R.  Co.,  93  Kan. 
262,  144  P  214;  Herstlne  v.  Lehigh 
Valley  R.  Co.,  161  Pa.  244,  25  A  104. 

[a]  The  word  "aooide&t,"  as  used 
In  a  rule  giving  rise  to  a  presump- 
tion of  negligence,  refern  to  an  acci- 
dent to  the  car  or  train  In  which 
the  passenger  Is  riding  and  not  to 
an  Individual  accident  to  a  passenger. 
O'Keefe  v.  Kansas  City  western  R. 
Co..  93  Kan.  262.  144  P  214. 

[b]  Oiromustanoes  personal  to 
passenger. — The  doctrine  of  res  Ipsa 
loquitur  Is  not  applicable  to  the 
death  of  a  nassenger  due  to  circum- 
stances that  are  personal  and  pecu- 
liar to  him,  and  not  to  the  misman- 
agement of,  or  accident  to,  the  train 
Itself.  Price  v.  St.  Louis,  etc.,  R. 
Co..  75  Ark.  479.  88  SW  575,  112  Am 
SR  79. 

96.  Stangy  v.  Boston  El.  R.  Co.. 
220  Mass.  414.  107  NE  933;  Anderson 
v.  Northern  Pac.  R.  Co,.  88  Wash. 
139.  152  P  1001. 

The  doctrine  of  res  insa  loquitur 
"does  not  establish  liability  where  a 


definite  cause  is  clear  on  the  evi- 
dence. It  applies  only  when  the 
cause,  although  unexplained,  does 
not  happen  according  to  common  ex- 
perience without  fault  on  the  part 
of  the  defendant."  Stangy  v,  Bos- 
ton En.  R.  Co.,  229  Haas.  414,  416. 
107  NB  988. 

96.  Ark. — Price  v.  St  Louis,  etc., 
R.  Co.,  76  Ark.  479,  88  SW  676,  112 
AmSR  79. 

D.  C. — ^Metropolitan  R.  Co.  v. 
Snashall,  8  App.  4X0. 

111.— Ferrler  v.  Chicago  R.  Co.,  185 
111.  A.  326. 

Ind. — Pennsylvania  Co.  v.  Marlon, 
104  Ind.  239.  8  NE  874;  Pittsburgh, 
etc..  R.  Co.  V.  Albridge,  27  Ind.  A. 
498.  61  NE  741. 

Md. — Pittsburg,  etc.,  R.  Co.  v.  An- 
drews. 39  Md.  329,  17  AmR  S68. 

Mass. — Shaughnessy  v.  Boston, 
etc.  R.  Co.,  228  Mass.  1S4.  110  NE 
962. 

Mo.— MUler  v.  St.  Louis  R.  Co., 
6    Mo.  A.  471. 

See  also  cases  supra  note  74. 

[a]  Statement  ox  and  reason  fox 

nls<~"It  [the  presumption  of  neg- 
ligence) does  not  apply  where  the 
occasion  of  the  hurt  of  the  passenger 
was  an  active,  voluntary  movement 
on  his  part,  combined  with  some  al- 
leged deficiency  In  the  carrier's 
means  of  transportation  or  accom- 
modation; and  the  reason  Is  that  In 
such  cases  it  Is  necessary  to  con- 
sider whether  there  may  not  have 
been  contributory  negligence  on  the 
part  of  a  passenger.  It  is  only  in 
respect  of  tnose  accidents  which  hap- 
pen to  the  passenger  while  he  pas- 
sively trusts  himself  to  the  safety 
of  the  carrier's  means  of  transpor- 
tation, or  to  the  skill,  diligence,  and 
care  of  servants,  that  the  rule  ap- 
plies." Pennsylvania  Co.  v.  Marlon, 
104  Ind.  239.  241,  8  NE  874. 

[b]  **^*"g  In  Improper  plaoe.^ — 
The  presumption  of  negligence  does 
not  arise  where  a  passenger  riding 
on  top  of  a  car  Is  thrown  off  by  the 
shock  In  coupling  cars.  Tuley  v. 
Chicago,  etc,  R.  Co..  41  Mo.  A.  432. 

Oontrllmtory  negllgenoe  generally 
see  Infra  ||  1481-1528. 

97.  U.  S.— Midland  Valley  R.  Co. 
v.  Conner.  217  Fed.  956.  132  CCA 
628. 

D.  C. — Sullivan  v.  Capital  Tract. 
Co.,34  App.  358. 

111. — Chicago  Union  Tract.  Co.  v. 
Leonard,  126  111.  A.  189. 

Mo, — Staufter  v.  Metropolitan  St. 
R.  Co.,  243  Mo.  305.  147  SW  1032; 
Cooper  v.  Century  Realty  Co.,  224 
Mo.  709.  123  SW  848;  Gardner  v. 
Metropolitan  St.  R.  Co.,  2Z3  Mo.  389. 
122  SW  1068.  18  AnnCaa  1186;  Price 
V.  Metropolitan  St.  R.  Co.,  220  Mo. 
435.  119  SW  932,  132  AmSR  688; 
Chlanda  v.  St.  Louis  Transit  Co., 
213  Mo.  244.  112  SW  249;  Klrkpat- 
rlck  V.  Metropolitan  St.  R.  Co.,  211 
Mo.  68.  109  SW  682  [rev  129  Mo.  A. 
524.  107  SW  1026];  Orcutt  V.  Cen- 
tury Ridg.  Co..  201  Mo.  424,  99  SW 
1062,  8  LRANS  929;  Feary  v.  Metro- 
politan St.  R.  Co..  162  Mo.  76,  92  SW 
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that  plaintiff  is  not  deprived  of  the  benefit  of  anch 
rule  merely  because  he  alle^  his  cause  of  action 
frith  nnnecessaty  partumlarity,'*  and  that,  where  a 
passenger  pleads  general  and  speeific  acts  of  n^li- 
genee  and  the  cause  is  tried  on  the  theoxy  that  both 
specific  aad  genend  n%ligence  is  allied,  the  pre- 
sumption of  Uie  carrier's  n^ligence  arises  on  proof 
of  plaintiff's  injttry  while  a  passenger." 

£ijiiiie8  while  at  dcvot.  Owing  to  the  fact  that 
the  carrier  is  not  required  to  use  the  highest  degree 
of  care  to  keep  in  repair  the  depot  appointments,^ 
the  presumption  of  negligence  has  been  held  not  to 
uise  where  injuries  are  received  at  a  depot  before 
taking  passage  on  the  carrier's  train  or  vehiole,' 
unless  they  are  received  through  the  operation  of 
a  train.* 


Waiver  of  pxesninptum.  The  paaseiu^,  by  under- 
taking to  prove  some  specific  cause  of  the  accident, 
does  not  waive  the  presumption  of  negligmce  aris- 
ing from  the  injury  to  him.*  But  he  cannot  avail 
himself  of  such,  presumption  where  he  has  agreed 
that  there  shall  be  no  liability  on  the  earner  for 
injuiy  to  the  passenger.' 

1428]  cc  ApsUcatioiu  of  Bide  to  ParticalaT 
Acddenta — (aa)  In  OeneraL  In  the  application  of 
the  general  rule  of  res  ipsa  loquitur  it  has  been 
hdd  that  the  overturning  or  breaking  down  of  a 
stagecoach  is  prima  facie  evidraice  of  the  carrier's 
negligence."  An  accident  caused  b^  the  washing' 
away  of  an  embankment,  the  breaking  down  of  a 
bridge,  or  other  casualty  connected  witii  the  main- 
tenance of  the  roadway,  is  prima  facie  evidence  of 


4SZ;  Bartlay  v.  MetropoliUn  St  R. 
Co.,  148  Mo.  124.  49  SW  840:  Ander* 
son  V.  American  Sanh,  Btc..  Co.,  <A.) 
182  SW  819:  Brdmann  V.  St.  LouIb 
United  R.  Co..  173  Mo.  A.  98,  156  SW 
1081;  Nagel  v.  United  R.  Co.,  169  Mo^ 
A.  284,  162  SW  621;  Allison  v.  St. 
lioula,  etc.,  R.  Co.,  167  Mo.  A.  73, 
137  SW  896:  Pldseon  v.  United  R.  Co.. 
164  Mo.  A.  20.  133  SW  130;  Detrlch 
V.  Metropolitan  St.  R.  Co.,  14S  Mo. 
A.  176,  127  SW  603;  Potter  v.  Metro- 
politan St.  R.  Co.,  142  Mo.  A.  220, 
126  SW  209;  Todd  V.  Missouri  Pao. 
R.  Co..  126  Mo.  A.  684,  106  SW  671. 

Pa. — Bower  v.  Conestoffa  Tract. 
Co.,  18  Pa.  DIst.  961, 

Tex. — Missouri,  etc.,  R.  Co.  v. 
Thomas.  (Civ.  A.)  IM  SW  974. 

Wash. — njordan  v.  Seattle,  eta,  R. 
Co..  47  Wash.  603,  92  P  S84. 

"The  controversy  hinges  on  whether 
the  eharce  of  neerllnnee  Is  general 
or  spcclfw  as  those  terms  are  under- 
stood in  the  law.    If  the  charge  la 

f general  the  maxim  applies  and  when 
t  applies  it  is  trite  learning  that  the 
hurden  shifts  to  defendant  carrier  to 
show  that  a  collision  resuttins  In 
injury  to  a  passenrer  was  not  the 

groduct  of  the  carrier's  neKlls<Mic&" 
tauJXer  V.  Metropolitan  St.  R.  Co., 
243  Mo.  306,  S26,  147  SW  1032. 

"It  Is  well-recosnlsed  doctrine  that 
it  is  good  pleadfnK  to  plead  nesli- 
ffence  In  passeniter  oases  generally 
and  rely  upon  the  doctrine  of  res 
ipsa  loquitur."  McDonald  v.  Hetro- 
poUtanlBt.  R,  Co..  219  Ho,  463,  486, 
118  SW  73.  16  AnnCas  810. 

la]  mwrtratlOBS.^ — (1)  Where,  in 
an  action  for  Injuries  to  a  passenger 
in  a  collision  between  care  or  trains, 
the  only  charge  of  negligence  In  the 
petition  is  that  defen&nt  carelessly 
and  negligently  caused  and  permitted 
the  car  pr  train  on  which  plaintiff 
was  riding  as  a  passenger  to  come 
in  violent  collision  with  another  car 
or  train  and  that  said  collision  was 
occasioned  without  any  fault  on  the 
part  of  plaintiff,  but  by  reason  of  the 
neellgence  of  defendant,  as  afore- 
said, it  la  a  charge  of  general  negli- 
gence, so  as  to  render  applicable  the 
doctrine  of  res  Ipsa  loquitur.  Price 
V.  Metropolitan  St.  R.  Co.,  220  Mo. 
436.  119  SW  932,  132  AmSR  688; 
Nagel  V.  United  R.  Co..  169  Mo.  A. 
284,  152  SW  621.  <2>  A  complaint. 
In  an  action  for  Injuries  to  a  passen- 
ger on  an  electric  railroad,  alleging 
that  defendant  so  negligently  oper- 
ated the  car  on  which  plaintiff  was  a 
passenger  and  also  oOier  cars  that 
plaintiff's  car  was  struck  by  another 
car,  and  that  defendant  could,  by 
care,  have  prevented  the  colllBion, 
does  not  rely  on  any  particular  act 
of  negligence,  and  hence  the  rule 
that,  where  the  complaint  does  not 
rely  on  the  general  presumption  of 
negligence  arising  from  the  happen- 
ing of  the  collision,  but  charges  spe- 
dnc  acts,  such  presumption  does  not 
arise.  Is  without  application.  Jordan 
V.  Seattle,  etc.,  R.  Co.,  47  Wash.  603, 
92  P  284.  (3)  Where  the  statement 
In  an  action  for  damages  for  Injury 
to  a  passenger  In  a  trolley  car  bases 
the  claim  on  certain  specific  acts  of 
negligence,  as  rannln^  the  car  with- 


out a  headlight  and  at  exoesstve 
speed,  it  is  incumbent  on  defendant 
to  show  only  that  It  was  not  negli- 
gent In  the  ways  mentioned;  but  if 
the  statement  also  avers  injury  by 
reason  of  defendant's  negligence  and 
"disregard  of  its  duty  to  safely  carry 
the  plaintiff,"  this  Is  a  general  allega- 
tion of  negligence  sufflcient  to  raise 
a  presumption  of  defendant's  negli- 
gence on  proof  that  plaintiff  was  a 

Eassenger.  and  to  throw  on  it  the 
urden  of  showing  that  it  was  not 
guilty  of  any  negligence,  and  plaintiff 
is  not  confined  to  recovery  for  the 
two  acts  alleged.  Bower  v.  Cones- 
toga  Tract.  Co.,  18  Pa.  Dlst  961. 

88.  Southern  R.  Co.  v,  Adams,  62 
Ind.  A.  322,  100  NB  778;  r>earden  v. 
San  Pedro,  etc.,  R.  Co»  38  Utah  147. 
93  P  271;  Walters  v.  Seattle,  etc.,  R. 
Co.,  48  Wash.  233,  83  P  419.  24  LRA 
N3  786  and  note. 

[a]  HI— teathm.  A  passenger  in 
an  action  for  personal  injuries  Is  not 
deprived  of  the  presumption  that,  on 
proving  the  derailment,  negligence 
was  presumed,  simply  because  he  al- 
leged a  number  of  roeoillo  causes  of 
the  derailment,  nroox  of  the  relation 
of  passenger  and  carrier,  and  the  fact 

?f  a  derailment,  making  a  prima 
acie  case;  and  such  spedflcatlons 
only  limited  the  grounds  on  which 
defendant  must  defend.  Southern  R. 
Co.  V.  Adams,  62  Ind.  A.  322,  100  NB 
773. 

89.  Roberts  v.  Sierra  Co.,  14  Cal. 
A.  180,  111  P  619  [reh  den  (A.)  Ill 
P  6273. 

1.    See  supra  If  1899,  ISOO.  1387- 

1347. 

8.  Ala. — Western  R.  Co.  V,  Mc- 
Graw,  183  Ala.  220.  62  S  772. 

N.  J. — Pell  V.  West  Jersey,  eta,  R. 
Co.,  77  N.  J.  L.  602,  72  A  362. 

N.  Y. — Scholti  V.  Interborough 
Rapid  Transit  Co..  48  Misc.  619,  95 
NTS  667. 

Pa. — Herstlne  v.  Lehigh  Valley  R. 
Co.,  161  Pa,  244,  25  A  104:  Hayman 
V.  Pennsylvania  R.  Co.,  118  Pa.  608, 
11  A  816. 

Eng. — Welfare  v.  London,  etc.,  R. 
Co.,  L.  R.  4  Q.  B.  693. 

Compare  Leveret,  v.  Shreveport 
Belt  R.  Co.,  110  La.  899,  34  S  679 
(holding  that,  where  a  passenger  is 
Injured  by  the  breaking  of  the  floor 
of  the  station  platform,  the  burden 
is  on  the  company  to  show  affirm- 
atively a  condition  of  things  which 
would  exonerate  It  from  liability). 

[a]  "Where  the  Ht  of  oasxiage 
has  been  oomnlsted,  or  has  not 
yet  begun,  and  a  plaintiff,  even 
though  a  passenger  and  on  the  car- 
rier's premises,  suffers  an  injury 
from  causes  as  well  known  to  him 
as  to  the  carrier  or  Its  servants, 
there  Is  no  longer  a  sound  reason  for 
resorting  to  the  legal  presumption  of 
negligence  to  aid  his  case.  He  must 
then  prove  the  negligent  act  com- 
plained of  or  his  case  falls."  Clunn 
V.  Wllliamsport,  etc.,  R.  Co.,  39  Pa. 
Super.  691.  696. 

[b]  ObstmcUon  on  platfonn^The 
existence  on  a  station  platform  of 
an  obstruction  over  which  a  passen- 
ger falls  is  not.  in  the  absence  of 
evidence  or  something  about  the  ob- 


struction Itself  to  indicate  the  length 
of  time  it  has  been  on  the  platform 
or  the  cause  of  Its  presence  there, 
sufficient  to  charge  the  railroad  with 
negligence.  Scholti  v.  Interborough 
Rapid  Transit  Co.,  48  Misc.  619,  l6 
NYS  B57. 

3.  Baltimore,  etc.,  R.  Co.  v.  State. 
63  Md.  136. 

[a]  Groaalnff  traoki— The  jpre- 
sumption  of  negligence  arises  where 
a  person  who  has  4t>rocured  a  ticket 
Is  struck  by  a  train,  while  crossing 
the  track  to  his  train  as  directed  by 
an  employee  of  the  railroad  oom- 

r!.ny.  Baltimore,  etc.,  R.  Co,  v. 
tate,  63  Md.  136. 

4.  Cassady  y.  Old  Colony  St.  R. 
Co..  184  Mass.  16S,  tS  NB  10,  63  LRA 
286;  Price  v.  Metropolitan  St.  R;  Co., 
220  Mo.  43S,  119  SW  932,  132  AmSR 
588:  Wood  v.  Roxborough,  etc..  Pass. 
R.  Co.,  12  Mont.  Co.  (Fa.)  166. 

[a]  Vhe  attenuBt  to  aspilMa  tlM 
re—on  of  the  aoeldeiit  does  not  pre- 
vent plaintiff  from  relying  on  the 
doctrine  of  res  Ipsa  loquitur.  Mc- 
Donough  V.  Boston  El.  R.  Co.,  208 
Mass.  436,  94  NB  809. 

B>  Crary  v.  Lehl^  Valley  R.  Co., 
203  Pa.  686,  68  A  8eS,  93  AmSR  778, 
59  LRA  816. 

[a]  Bednosd  mU  tt^it^Where  a 
passenger  bought  from  a  railroad 
company  an  excursion  ticket  at  a  re- 
duced rate,  with  the  indorsement  that 
the  person  accepting  it  assumes  all 
risk  of  accident  and  damage,  the  ac- 
ceptance of  the  ticket  was  a  waiver 
of  the  common-law  rule  making  the 
carrier  liable  for  the  passenger's 
safety;  and  he  must  amrmatlVely 
prove  negl^ence  on  the  part  of  the 
carrier,  ana  cannot  avail  himself  of 
the  presumption  of  negligence  aris- 
ing in  favor  of  the  passenger  where 
an  Injury  occurs.  Crary  v.  Lehigh 
Valley  R.  Co.,  203  Pa.  626,  68  A  3S3, 
93  AmSR  778.  69  LRA  816. 

6.  U.  S.— Stokes  v.  Saltonstall,  13 
Pet.  181,  10  L.  ed.  115:  McKlnney  v. 
Neil.  16  F.  Cas.  No.  8,866.  1  McLean 
S40. 

Cal. — Bush  V.  Barnett,  96  Cal.  202, 
31  P  2;  Lawrence  v.  Oreen,  70  Cal. 
417.  II  P  750.  59  AmR  428;  Boyce  v. 
California  Stage  Co.,  26  Cal.  460; 
Falrchild  v.  California  SUge  Co.,  13 
Cal.  699;  Dlnnigan  v.  Peterson,  8  CaL 
A.  764,  87  P  218. 

Colo. — Sanderson  v.  Frasler^  Colo. 
79,  6  P  632,  64  AmR  644;  Wall  v. 
Livezay.  6  Colo.  466. 

111.— Payne  v.  Halstead.  44  111.  A. 
97. 

Ind. — Anderson  v.  Scholey,  114  Ind. 
653.  17  NE  126. 

Md.— Stockton  v.  Frfiy,  4  Gill  408, 
45  AmD  138. 

Mass. — Ware  T..Oay,  11  Pick.  108. 

Mo. — Lemon  y.  Chanslor.  88  Mo. 
840. 

Mont. — Higley  v.  Gilmer,  3  Mont. 
90;  Ryan  V.  Gilmer.  2  Mont.  617,  4 
KyL  151,  26  AmR  144. 

Pa.— McCall  v,  Forsyth,  4  Watts  A 
3.  179;  Tennery  v.  Pipplnger,  1  Fhlla. 
S43. 

Va.— Parish  v.  Relgle,  II  Gratt.  (62 
Va.)   697,  62  AmD  666  and  note. 
Bng. — Christie  y.  Griggs,  2.  Campb. 

Digitized  by  VLaOUQtC 


1030    [IOC.  J.] 


CABBIEBS 


[§§  1428-1429 


negligence;^  but  it  will  not  be  presumed,  in  the 
absence  of  proof,  that  the  carrier  has  exclusive  pos- 
session of  the  tracks  over  a  bridge  owned  by  a 
municipality."  The  presumption  of  n^Iigence  has 
also  been  held  to  arise  where  a  passenger  is  injured 
during  a  fight  between  drunken  passei^ers." 

Fallixig  or  thrown  articles.  A  presumption  of 
negligence  on  the  part  of  the  carrier  has  been  held 
to  arise  where  a  passenger  is  injured  by  an  article 
thrown  from  a  passing  train,^"  as  for  example,  a 
piece  of  eoal,^'^  or  by  the  fallii^  of  some  article  in 
the  car  in  which  the  passenger  is  being  carried/' 


or  by  the  falling  of  a  pile  of  ba^age." 

$  1429]  (bh)  Sndden  Jerks  or  Bidden  or  Pranuir 
tnre  Starts.^*  As  to  injuries  resulting  from  the 
sudden  movement  of  a  train  or  car,  causing  a 
jerk  or  jolt,  the  burden  of  proving  which  ia  on 
plaintiff,^"  it  has  been  held  that  the  fact  of  the 
jerk  or  jolt  itself,  when  proved  as  being  unusual 
or  extraordinary  in  its  nature,  is  prima  facie  evi- 
dence of  n^ligence,  the  burden  then  being  on  de- 
fendant to  show  freedom  from  negligence  on  its 
part;^*  and  it  is  not  necessary  for  plaintiff  to  go 
further  and  to  show  that  the  jerk  or  jolt  was  not 


7.  U.  S.— Gleason  v.  Virginia  Mid- 
land R.  Co.,  140  U.  S.  4S6,  11  SCt 
869,   35  Lh  ed.  468   [rev  IC  D.  C 

360]. 

Colo. — Kansaa  Pac.  R.  Co.  v.  Iflller, 
2  Colo.  442. 

Ind. — LK>utsvnie,  etc,  R.  Co.  v. 
Pedlgo,  108  Ind.  481,  8  SE  627; 
Louisville,  etc.,  R.  Co.  v.  Thompson, 
107  Ind.  442,  8  NE  18.  9  NE  357, 
67  AmR  120;  Bedford,  etc.,  R.  Co.  v. 
Ralnbolt,  99  Ind.  651. 

La. — Jackson  v.  Natches,  etc.,  R. 
Co.,  114  La.  981,  38  8  -701,  108  AmSR 
366,  70  LRA  294;  Patton  v.  Pickles, 
60  La.  Ann.  867,  24  S  200. 

Mo, — Sawyer  v.  Hannibal,  etc.,  R. 
Co.,  37  Mo.  240,  9«  AmD  382. 

N.  Y. — Brehm  v.  Great  Western  R. 
Co.,  34  Barb.  266. 

Pa. — McCafferty  v.  Pennsylvania  R. 
Co.,  193  Ps.  339.  44  A  436,  74  AmSR 
690;  Philadelphia,  etc..  R.  Co.  v. 
AnderBon,  94  Pa.  361.  39  AmR  787. 

Va.' — Roanoke  R.  etc.,  Co.  v.  Ster- 
rett.  111  Va.  293,  68  SE  998;  Balti- 
more, etc,  R.  Co.  V.  Noel],  32  Gralt, 
(78  Va.)  394;  Baltimore,  etc.,  R.  Co. 
V.  Wlghtmau,  29  Gratt.  (70  VaO  ««1. 

Eng. — Great  Western  R  Co.  v. 
Fawcett.  9  Jur.  N.  S.  339. 

[a]  JMuAMUA%t — ^An  accident  to  a 

ftasscnger  caused  by  a  train  coming 
n  contact  with  a  landslide  raises, 
when  shown,  a  presumption  of  negli- 
gence on  the  part  of  the  carrier  and 
throws  on  It  the  burden  of  showing 
that  the  slide  was  in  fact  the  result 
of  causes  beyond  its  control.  Gleeson 
V.  Virginia  Midland  R.  Co.,  140  V.  S. 
436,  11  SCt  859,  35  L.  ed.  468  [rev  16 
D.  C.  350]. 

8.  Meschneck  v.  Brooklyn,  etc.,  R. 
Co.,  125  App.  DIv.  265.  I09  NTS  S94. 

9.  Pittsburg,  etc.,  R.  Co.  T.  Pillow, 
76  Pa.  610,  18  AmR  424. 

10.  Huddleston  v.  St.  Louis,  etc., 
R.  Co.,  90  Ark.  378.  119  SW  280; 
ZjOUlsvUIe,  etc..  R.  Co.  v.  Reynolds, 
71  SW  616.  24  KyL  1402. 

[a]  Kail  sack. — Where>  a  passen- 
ger, while  standing  on  a  station  plat- 
form waiting  for  his  train,  Is  struck 
and  Injured  by  a  mall  sack  thrown 
from  a  swiftly  passing  train.  It  will 
be  presumed  that  the  Injury  resulted 
from  the  carrier's  negligence,  and  the 
hurden  fs  on  it  to  show  the  contrary. 
Huddleston  v.  St.  Xtouls,  etc.,  R-  Co., 
90  Ark.  378.  119  SW  2B0. 

11.  Louisville,  etc.  R.  Co.  v.  Rey- 
nolds, 71  SW  616,  24  KyL  1402.  Com- 
pare Pennsylvania,  etc..  R.  Co.  v. 
MacKlnney.  124  Pa.  462,  17  A  14,  10 
AmSR  601,  2  LRA  820  (hoIdlniT  that 
the  presumption  does  not  arise  where 
a  passenger  is  struck  by  a  piece  of 
coal  at  the  moment  another  train  Is 
passinr  on  an  adjoining  track). 

13.  uonn. — Thorson  v.  Oroton,  etc, 
St.  R.  Co.,  85  Conn,  llv  81  A  1024. 

111. — Cramblet  v.  Chicago,  etc..  R. 
Co.,  82  III.  A.  642  (falling  of  lantern 
on  passenger). 

Mass. — White  v.  Boston,  etc,  R. 
Co.,  144  Mass.  404,  11  NE  662  (fall 
of  lamp  shade), 

Mich. —  Stoody  V.  Detroit,  etc..  R. 
Co.,  124  Mich.  420,  83  NW  26. 

N.  T. — Weir  v.  Union  R.  Co..  112 
App.  Dlv.  109,  98  NTS  268  [app  dlsm 
188  N.  T.  622  mem,  81  NE  1178  mem] 
(fall  of  a  device  used  for  register- 
ing fares);  Allen  v.  United  Tract. 
Co..  67  App.  Dtv.  368,  73  tTTS  737. 

[a]    ArOola  Adllav  fwm  taok  tn 


car<— (1)  The  presumption  of  negli- 
gence has  been  held  not  to  arise  from 
the  falling  of  an  article  from  the 
overhead  rack  In  a  car.  where  the 
article  was  placed  there  by  another 
passenger.  Morris  v.  New  York  Cent., 
etc.,  R.  Co.,  106  N.  Y.  678.  13  NE 
466.  (2)  But  where  injury  Is  caused 
to  a  passenger  by  his  suit  case  be- 
ing thrown  from  a  rack  by  the 
sudden  stop  of  the  train,  and  the 
witnesses  characterize  the  stop  as 
violent,  the  burden  Is  on  defendant 
to  explain  the  accident  under  the 
doctrine  of  res  ipsa  loquitur.  Rosen- 
thal V.  New  York,  etc.,  R.  Co.,  98 
Conn.  65.  89  A  888.  61  LRANS  775. 

13.  Horowitz  v.  Hamburg- Ameri- 
can Packet  Co.,  18  Misc  24,  41  NYS 
54  [rev  14  App.  Dlv.  631  mera,  43 
NTS  1156  mem}. 

14.  Opportoslty  and  time  for 
boardlBff  or  allfflitlng'  ffsnstallr  see 
supra  ii  1365^61. 

Boddan  Jarks  and  Jolta  as  nagU- 
r«no«  see  supra  I  1387. 

16.  U.  S.— Kefauver  v.  Philadel- 
phia, etc.,  R.  Co.,  122  Fed.  966. 

Go. — Central  of  Georgia  R.  Co.  v. 
Parish,  17  Oa.  A.  689,  87  SE  1096: 
Georgia,  etc..  R.  Co.  v.  Jacobs,  16 
Go.  A.  292,  83  SE  934. 

111. — Chicago  Union  Tract  Co.  v. 
Straud,  114  111.  A.  479. 

Mo. — Reagan  v.  St  Louis  Transit 
Co.,  180  Mo.  117,  79  SW  436;  Hawk 
V.  Chicago,  etc..  R.  Co.,  130  Mo.  A. 
668.  108  SW  1119. 

Pa. — Sanson  v.  Philadelphia  Rapid 
Transit  Co.,  239  Pa.  605.  86  A  1069. 

See  also  cases  infra  note  16. 

[a]  Sodden  stop. — In  an  action  for 
the  death  of  a  street  car  passenger 
from  injuries  due  to  a  violent  stop  of 
the  car,  plalntlR  must  prove  the  stop 
and  that  It  directly  resulted  in  the 
injury,  but  need  not  prove  what  neg- 
ligent act  produced  the  stop.  Allen 
V.  Dunham,  188  Mo.  A.  198,  175  SW 
135. 

le.  Ala. — Georgia  Pac.  R.  Co.  v. 
Love,  91  Ala.  432,  8  8  714,  24  AmSR 
927;  Birmingham  Union  R.  Co.  v. 
Hale,  90  Ala.  8,  8  S  142,  24  AmSR 
748. 

Ark. — St.  Louis,  etc,  R.  Co.  v. 
Holmes.  96  Ark.  S39,  ISl  SW  692; 
St.  Louis,  etc..  R.  Co.  T.  Stell,  87  Ark. 
308,  112  SW  876. 

Cal. — Grlfltn  v-  Pacific  Electric  R. 
Co..  1  Cal.  A.  678,  82  P  1084. 

Conn. — Rosenthal  v.  New  Tork, 
etc.,  R.  Co.,  88  Conn.  65,  89  A  888,  61 
LRANS  776. 

Ga. — Georgia  R.,  etc.,  Co.  v.  Reeves, 
128  Ga.  697,  61  SB  610;  Gardner  v. 
Waycross  Atr-Llno  R.  Co.,  97  Ga. 
482,  26  SE  334,  64  AmSR  436;  Holle- 
man  v.  Georgia  Southern,  etc,  R.  Co., 
12  Go.  A.  766,  78  SB  428. 

III. — Lavis  v.  Wisconsin  Cent  R 
Co.,  64  HI.  A.  686. 

Ijid. — Evansvllle,  etc.,  R.  Co.  v. 
Mins,  3?  Ind.  A.  698.  77  NB  608. 

Iowa. — Sever  v.  Minneapolis,  etc., 
R.  Co..  166  Iowa  664,  187  NW  927.  44 
LRANS  1200:  Fitch  v.  Mason  City, 
etc..  Tract.  Co.,  124  Iowa  666.  100 
NW  618. 

Mass. — Bell  v.  New  York,  etc.,  R. 
Co..  217  Mass.  408,  104  NE  963;  Rust 
V.  Springfield  St.  R.  Co..  217  Mass. 
116,  104  NB  367 :  Webber  v.  Old 
Colony  St  R.  Co.,  210  Mass.  432,  97 
NE  74;  Nolan  t.  Newton  St.  R.  Co., 
206  Mass.  384,  92  NB  606. 


Mo. — Briscoe  v.  Metropolitan  St. 
R.  Co.,  222  Mo.  104,  120  SW  1162; 
Redman  v.  Metropolitan  St.  R.  Co., 
186  Mo.  1,  84  SW  26,  105  AmSR  558: 
Coudy  V.  St  Louis,  etc.,  R.  Co.,  86 
Mo.  79:  Dougherty  v.  Missouri  R.  Co., 
81  Mo.  326,  51  AmR  239;  Mitchell 
v.  Chicago,  etc,  R.  Co.,  132  Mo. 
A.  143,  112  SW  291;  Bell  v.  Central 
Electric  R.  Co.,  125  Mo.  A.  660.  103 
SW  144. 

,  N.  J. — Burr  v.  Pennsylvania  R.  Co., 
64  N.  J.  L.  80,  44  A  846. 

N.  T. — Lomas  v.  New  Tork  City  R. 
Co.,  Ill  App.  Dlv.  332.  97  NYS  658 
[aff  188  N.  T.  628  mem,  81  NE  1169 
mem] ;  Bradley  v.  Second  Ave.  R, 
Co.,  34  App.  Div.  284,  54  NYS  256; 
Martin  v.  Second  Ave.  R.  Co..  3  App. 
Dlv.  448,  88  NYS  220. 

Okl. — St.  Louis,  etc.,  R.  Co.  v.  Pitts, 
40  Okl.  686,  140  P  144,  LRA1916C  348. 

Pa.— Tllton  V.  Philadelphia  Rapid 
Transit  Co.,  231  Pa.  68.  79  A  877; 
Dlxey  V.  Philadelphia  Tract  Co.,  180 
Pa.  401,  36  A  924:  Qoodhart  v.  Co- 
Kimbla,  etc  R.  Co.,  36  Pa.  Super. 
441. 

3.  C— McKlttrick  v.  Greenville 
Tract  Co.,  88  S.  C.  91,  70  SE  414. 

Tex. — Missouri,  etc.,  R.  Co.  v. 
Stone,  68  Tex,  Civ.  A.  480,  126  SW 
587. 

[a]  irsgUffenoa  dspsndsat  on  dis 
onxnstanoss. — Whether  a  Jerk  of  a 
car  whereby  a  passenger  was  injured 
will  sustain  a  general  charge  of  neg- 
ligence depends  on  the  violence  of 
the  Jerk,  the  situation  of  the  passen- 
ger at  the  time,  and  the  carrier's 
duty  to  know  that  situation.  Bir- 
mingham R.,  etc.,  Co.  V.  Mayo,  131 
Ala.  525.  61  S  289. 

[b]  XUnstratlOBS.— (1)  A  pre- 
sumption of  negligence  arises  where 
in  attempting  to  make  a  coupling 
the  cars  strike  with  unnecessary 
force,  thereby  causing  a  standing 
passenger  to  fall.  Georgia  Pac  R, 
Co.  V.  Love,  91  AU.  432,  8  S  714,  24 
AmSR  927.  (2)  Where  a  street  car 
was  operated  so  violently  as  to  throw 
therefrom  a  passenger  who  had  noti- 
fied the  employees  in  charge  of  the 
car  to  stop  at  a  crossing,  and  who. 
on  the  car  slackening  Its  speed 
as  If  to  stop  at  the  crossing,  had 
left  his  seat  and  proceeded  to  the 
door  for  the  purpose  of  all^htlnff 
when  the  car  came  to  a  stop,  a  pre- 
sumption that  the  employees  were 
not  exercising  the  utmost  dlllgimce 
for  the  safety  of  the  passengers  as 
required  by  law,  but  were  negligent, 
arose.  Onffln  v.  Pacific  Bleetrlc  R- 
Co.,  1  cal.  A.  678.  82  P  1084.  (S>  In 
an  action  for  the  death  of  A  passen- 
ger on  a  horse  car,  caused  by  his 
being  thrown  over  the  front  dash- 
board by  a  sudden  application  of  the 
brake,  tne  burden  Is  on  defendant  to 


show  some  emergency  Justifying 
such  management  of  the  car.  Brad- 
ley V.  Second  Ave.  R-  Co.,  84  App. 
Dfv.  284,  64  NTS  266.  (4)  Where  It 
appears.  In  an  action  by  a  passenger 
against  a  street  car  company,  that 
the  street  car  was  stopped  by  the 
mo  tor  man  so  suddenly  as  to  throw 
the  passenger  forward  against  th« 
seat  In  front  of  him,  there  is  a  pre- 
sumption of  negligence  In  the  opera- 
tion of  the  car  calling  for  an  ex- 
planation by  the  conipany.  Tllton  v. 
Fiiilodelphla  Rapid  Transit  Co.,  231 
Pa.  63,  79  A  677. 


For  latsr  aaasi,  aarslopinanf  and  daagw  In  the  law  see  cumulative  AnnoUtiona,  t^^^^^^iiijiii^^i^^iQ^g^gwr. 
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in  the  eoiurse  of  the  ordinary  operation  of  the 
road;"  but  the  presumption  of  negligence  becomes 
conclusive  unless  it  is  shown  that  the  jerking  or 
jolting  of  the  ear  was  unavoidable  in  the  exercise 
of  the  highest  degree  of  care/*  Thus  a  prima  facie 
ease  has  been  held  to  be  made  oat,  under  the  doctrine 
of  res  ipsa  loquitur,  where  it  is  shown  that  the  paS' 
senger  was  injured  by  reason  of  the  sudden  and 
unusual  lurchii^  or  jerking  of  a  moving  train  or 
car,  causing  him  to  be  thrown  therefrom,^*  or  by 


the  sudden  and  unusual  stoi^ing  of  a  train  or  car, 
causing  him  to  fall,**  or  by  reason  of  the  sudden 
starting  of  a  ear  while  the  passenger  was  boarding 
or  alighting  therefrom,  after  it  had  stopped,'^  or 
almost  stopped,  at  a  regular  stopping  place.^ 

Whore  jerk  or  jolt  not  mmsual.  But  on  the  other 
hand  the  mere  fact  that  the  injury  was  caused  by  a 
jerk  or  jolt  of  the  car  does  not  raise  a  presumption 
of  negligence,  where  it  is  not  shown  that  the  jerk 
or  jolt  was  of  an  unusual  or  extraordinary  nature," 


[c]  WHAT*  a  ooach  rtanfllng  In  a 
yard  is  oooaplcd  lir  PKBMnffen,  and 

the  carrier  with  knowledge  thereof 
moves  the  car  with  such  violence  as 
to  hurl  the  passengers  to  the  floor  or 
against  the  arms  of  the  chairs  occu- 
pied by  them,  causlns  Injuries,  the 
carrier  Is  prima  facie  nesilgent,  and 
the  burden  rests  on  It  to  show  the 
circumstances  that  will  exonerate  It, 
Missouri,  etc.,  R.  Co,  v.  Stone.  58 
Tex.  Civ.  A.  480.  125  SW  587  (holding 
also  that  the  rule  that,  where  a  pas- 
senger  Is  Injured  by  the  derailment 
of  a  train,  the  presumption  of  negli- 
gence of  the  carrier  arises,  applies 
where  a  passenger,  seated  In  a 
standing  coach  In  a  railroad  yard,  is 
Injured  by  the  violent  movement  of 
such  car,  and  the  carrier,  to  escape 
liability,  must  account  for  the  acci- 
dent). 

[d]  Qlvlnv  atynaL— In  an  action 
for  mjuries  to  a  person  attempting 
to-  board  a  street  car.  where  It  Is 
shown  that  the  usual  signal  for 
starting  the  car  was  given  at  such  a 
time  as  to  cause  Injury  to  plaintiff 
the  presumption  Is  that  It  was  riven 
by  the  conductor.  Kohr  v.  Hetro- 
polltan  St.  R.  Co.,  117  Mo.' A.  302,  92 
SW  1146. 

Sudden  jsrks  and  jolts  as  nsgU- 
gtnom  gsasraUr  see  supra  S  1387. 

17.  Bell  V.  New  York,  etc..  R.  Co., 
217  Mass.  408,  104  NE  963. 

IB.  Bel!  V.  Central  Electric  R.  Co., 
125  Mo.  A.  660,  103  SW  144;  Miller 
V.  Metropolitan  St.  R.  Co..  126  Mo.  A. 
414.  102  SW  5»2:  St.  Louis,  etc..  R. 
Co.  V.  FItta.  40  Okl.  68S,  140  P  144, 
L.RA1916C  348. 

19.  Ala. — Louisville,  etc.,  R.  Co. 
V.  Miller,  18«  Ala.  66,  66  S  169. 

III.— North  Chicago  St.  R.  Co.  v. 
Schwartz.  82  111.  A.  493;  La vts  v.  Wis- 
consin Cent.  R.  Co..  64  III.  A.  6S6. 

Iowa. — Pitch  V.  Mason  City,  etc^ 
Tract.  Co..  124  Iowa  ««5.  100  NW 
618. 

Mo. — Coudy  V,  St.  Louis,  etc.,  R. 
Co..  86  Mo.  79;  Dougherty  v.  Missouri 
R.  Co.,  81  Mo.  326.  St  AmR  239: 
Maler  v.  Metropolitan  St  R.  Co.,  176 
Mo.  A.  29.  162  SW  1041;  Murphy  v. 
St.  Louis,  etc.,  R.  Co.,  43  Mo.  A.  842. 

N.  J.-— ^cott  V.  Bergen  County 
Tract.  Co.,  64  N.  J.  L.  862,  48  A  1118 
mem  [aff  68  N.  J.  L.  407,  42  A  10601; 
Consolidated  Tract  Co.  v.  Thal- 
helmer,  69  N.  J.  L-  474,  87  A  132. 

N.  T. — Bralnard  v.  Nassau  Electric 
R.  Co..  44  App.  DIv.  618,  61  NTS  74; 
Murphy  v.  Coney  Island,  etc.,  R.  Co., 
36  Hun  199. 

[a]  Obstmction  on.  traefci^Where 
an  Injury  results  from  a  jerk  caused 
by  a  car  striking  an  obstruction  on 
the  tracks,  and  the  evidence  shows 
that  the  obstruction  was  under  the 
control  of  defendant,  and  the  car  In 
passing  over  It  lurched  or  jerked  so 
severely  that  plaintiff  was  thrown 
from  her  seat,  a  prima  facie  case  of 
neffllgence  is  shown,  and  the  burden 
is  cast  on  defendant  to  rebut  the 
speclllc  negligence  charged.  North 
Chicago  St  R.  Co.  v.  Schwartz,  82 
III.  A.  493. 

30.  Cal. — Babcock  v.  Los  Angeles 
Tract  Co..  128  Cal.  173.  60  P  780;  Mc- 
Currle  v.  Southern  Pac.  R.  Co..  122 
Cal.  568.  65  P  324. 

III. — Chicago  Union  Tract  Co.  v. 
Mommsen.  107  III.  A.  S53. 

Kan. — St  Louis,  etc..  R.  Co.  v.  Bur- 
rows, 62  Kan.  89,  61  P  439. 

Mo. — Briscoe  v.  Metropolitan  St. 
R.  Co..  222  Mo.  104.  120  SW  1162; 
Redmon  v.  Metropolitan  St.  R.  Co.. 
185  Mo.  1,  84  SW  26,  106  AmSR  658; 


Todd  v.  Missouri  Pac.  R.  Co,  120 
Mo.  A.  684.  105  SW  671;  Bussell  v. 
Quincy.  etc.,  R.  Co..  125  Mo.  A.  441, 
102  SW  613. 

N.  Y.— Wylde  v.  Northern  R.  Co.. 
63  N.  Y.  156,  14  AbbPrNS  213 ; 
Langley  v.  Metropolitan  St.  R.  Co., 
36  Misc.  804.  74  NY8  857. 

Pa. — Murray  v.  Philadelphia,  etc., 
R.  Co..  249  Pa.  126,  94  A  658;  Clow  v. 
Pittsburgh  Tract  Co.,  158  Pa.  410, 
27  A  1004  (street  car). 

ai.  U.  S.~Kefauver  v.  Phila- 
delphia, etc..  R.  Co.,  122  Fed.  966. 

Ark. — Huckaby  v.  St.  Louis,  etc., 
R.  Co..  119  Ark.  179.  177  SW  023;  8t. 
Louis,  etc..  R.  Co.  v.  Briggs,  87  Ark. 
581.  113  SW  644. 

Cal. — Steel©  v.  Pacific  Electric  R. 
Co..  168  Cal.  375.  143  P  718;  Cody  v. 
Market  St.  R.  Co.,  148  Cal.  90.  82  P 
666;  Joyce  v.  Los  Angeles  R.  Co.,  147 
Cal.  274.  82  P  204. 

Colo. — Cons.  Tramway  Co.  v.  Rush, 
19  Colo.  A.  70,  73  P  664. 

111. — Chicago  City  R.  Co.  v.  Dins- 
more.  162  III.  658.  44  NB  887. 

Ind. — Louisville,  etc..  R.  Co.  v, 
Costello.  9  Ind.  A.  462.  36  NE  299. 

Kan. — Ewlng  v.  Wichita  R.,  etc, 
Co..  91  Kan.  388,  137  F  940. 

Ky. — Paducah  Tract.  Co.  v.  Baker, 
130  Ky.  360,  113  SW  449,  IS  LRANS 

11  as. 

Md. — United  R.,  etc.,  Co.  v.  Wood- 
bridge,  97  Md.  629.  66  A  444:  United 
R.,  etc.,  Co.  v.  Beldelman,  95  Md.  480, 
52  A  913. 

Mass. — Champagne  v.  Boston  EL 
R.  Co.,  217  Mass.  316,  104  NG  724: 
Klllam  v.  Wellesley,  etc.,  R.  Co.,  2l4 
Mass.  283,  101  NE  374. 

Mo. — Schwanenfeldt  v.  Metro- 
politan St.  R.  Co..  18?  Mo.  A.  588,  174 
SW  148;  Brady  v.  Springfleld  Tract. 
Co..  140  Mo,  A.  421.  124  SW  1070; 
Bell  v.  Central  Electric  R.  Co.,  12S 
Mo.  A.  660,  108  SW  144:  Miller  v. 
Metropolitan  St.  R.  Co.,  126  Mo.  A. 
414.  102  SW  692. 

N.  Y. — ^Dochtermann  v.  Brooklyn 
Heights  R.  Co..  82  App.  Div.  13.  52 
NY3  1061  [aff  164  N.  T.  686  mem,  68 
NE  1087  mem];  Qregorlo  v-  New 
York  City  R.  Co.,  49  Misc.  249,  97 
NYS  373. 

Tex. — Cleburne  St  R.  Co.  t.  Barnes, 
(Civ.  A.)  168  SW  991. 

"Where  a  passenger  Is  attempting 
to  alight  from  a  car  on  reaching  his 
destination,  and  the  car  suddenly 
starts,  throwing  him  to  the  ground, 
that  on  proof  of  the  fact  of 
such  starting  up  while  he  Is  en- 
deavoring to  alight,  a  presumption 
of  negligence  on  the  part  or  the 
carrier  in  such  starting  Is  raised, 
because  in  the  exercise  of  due 
care  a  car  will  not  be  started 
while  the  passenger  la  undertaking 
to  get  off.  The  passenger  la  there- 
fore not  requlreo  to  prove  why  the 
car  started,  out  simply  the  fact  that 
It  did  start.  Having  done  this,  he 
makes  a  prima  facie  case  of  negli- 
gence against  the  carrier,  and  the 
burden  of  proof  Is  then  cast  upon  the 
latter  to  prove  the  cause  of  the  start- 
ing, and  that  It  occurred  under  such 
circumstances  as  relieved  It  from  lia- 
bility for  any  injury  occasioned  the 
passenger  thereby."  Steele  v.  Pacific 
Electric  R.  Co.,  168  Cal.  375.  143  P 
718. 

[a]    JKot  regular  stopping  plaoe.^ — 

Where  a  passenger  is  injured  while 
attempting  to  alight  after  the  train 
has  stopped,  as  he  erroneously  sup- 
poses at  the  regular  stopping  place 
for  his  station,  by  the  sudden  move- 
ment of  the  train,  the  carrier's  fail- 


ure to  warn  him  of  the  danger,  and 
the  sudden  movement  of  the  train, 
are  concurring  causes  of  the  acci- 
dent, and  justify  an  instruction  that 
proof  of  the  accident  is  sufficient  to 
establish  a  prima  facie  case.  Kansas 
City  Southern  R.  Co.  v.  Davis,  88  Ark. 
217.  103  SW  603. 

[b]  Iksngth  of  time  of  stopping. — 
(1)  Where  there  is  any  special  rea- 
son requiring  a  longer  stop  than 
three  minutes  to  enable  a  passenger 
to  get  off  a  train,  such  reason  must 
be  shown  in  order  to  enable  a  pas- 
senger to  recover  for  injuries  re- 
ceived because  only  such  time  had 
been  given  him  to  alight.  Louls\'llle, 
etc.,  R.  Co.  V.  Costello,  9  Ind.  A.  462, 
36  NE  299.  (2)  Proof  that  a  street  car 
was  negligently  started  with  a  sud- 
den jerk  In  such  a  manner  as  to 
throw  a  passenger,  who  was  stand- 
ing up,  violently  against  the  side  of  a 
seat,  made  a  prima  facie  case  of  ac- 
tionable negligence,  provided  the  pas- 
senger used  due  care.  Brady  v. 
Springfleld  Tract  Co.,  140  Mo.  A.  421, 
124  SW  1070. 

[c]  A  Tiolatton  of  a  statutoTT pro- 
vision, that  no  train  on  an  elevated 
railroad  shall  be  permitted  to  start 
until  every  passenger  on  the  plat- 
form desiring  to  board  or  enter  the 
cars  shall  have  actually  boarded  or 
entered  the  same,  does  not  create  a 
presumption  of  negligence  against 
the  railroad,  but  Is  merely  evidence 
to  be  considered  with  other  facts  on 
the  question  of  negligence.  Brown 


V.  Manhattan  R.  Co.,  105  App.  DIv. 
896,  94  NYS  190  (L.  [1890]  c  666 
i  138)., 


[d]  tajmxj  to  jmbmU  oleidu — ^Where 
a  mall  clerk  on  defendant's  train  is 
Injured  while  attempting  to  alight  at 
what  he  believes  Is  the  final  stop  of 
the  train,  by  a  sudden  movement 
thereof  without  warning,  a  presump- 
tion arises  from  the  circumstances 
surrounding  the  accident  that  de- 
fendant was  negligent.  Houston, 
etc.,  R.  Cb.  T.  Keeling,  (Tex.  Civ.  A.) 
148  SW  108. 

sa.  Renfro  v.  Fresno  Cl^  R.  Co., 
2  OaL  A.  317,  84  P  867:  Pierce  v. 
Qeoivla  R.,  etc.,  Co.,  9  Ga.  A.  666, 
72  SB  «6;  Paul  v-  Salt  lAke  City  R. 
Co.,  SO  Utah  41,  88  P  668. 

[a]  ZBonaataff  speed  of  oar  aftor 
slowing  op. — (1)  Where  a  street  car 
passenger  is  Injured  by  being  thrown 
from  the  car  by  the  sudden  acceler- 
ation of  the  spe6d  thereof,  after  its 
speed  has  been  slackened  in  response 
to  her  notice  that  she  desires  to 
alight,  the  happening  of  the  acci- 
dent Is  sufficient  to  raise  a  pre- 
sumption of  negligence  on  the  part 
of  the  carrier.  Paul  v.  Salt  Lake 
City  R.  Co.,  30  Utah  41.  88  P  663. 
<2)  Evidence  that  when  a  passenger 
was  about  to  step  off  a  car  which  had 
almost  come  to  a  stop,  and  while  he 
was  standing  with  one  foot  on  the 
step  and  holding  to  a  stanchion  with 
one  hand,  the  car  suddenly  jerked 
ahead  with  such  violence  as  to  break 
his  hold  and  throw  him  to  the  ground 
with  his  head  toward  the  rear  of  the 
car,  is  sufllcient  prima  facie  to 
charge  the  company  with  negligence, 
and  the  passenger  la  not  required  to 
show  the  cause  of  the  sudden  move- 
ment of  the  car,  Renfro  v.  Prpsno 
City  R.  Co..  2  Cal.  A.  817.  84  P  »7. 

33.  U.  3. — Boston  El.  R.  Co.  v. 
Smith.  168  Fed.  628,  94  CCA  84,  22 
LRANS  890. 

Ala. — Central  of  Georgia  R.  Co.  v. 
Brown.  166  Ala.  493.  51  S  S66. 

Colo. — Denver,  etc.,  R.  Co.  y.  Foth- 
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particularly  where  there  was  no  collision  or  injury 
to  the  car;'*  and  it  has  been  held  that  such  pre- 
sumption will  not  arise  even  from  an  unusual  jerk 
and  the  resulting  injury,  but  that  plaintiff  must 
show  negligence  on  the-  part  of  the  carrier  in  the 
construction  of  the  road  or  in  the  management  of 
the  train  or  car."  Thus  the  mere  fact  that  a  train 
or  car  was  started  or  stopped  with  a  sudden  jerk 


ertngham.  17  Colo.  A.  ■110,  68  P  978. 

D.  C. — Metropolitan  R.  Co.  v,  Sna- 
shall,  S  App.  420. 

111. — Beatty  v.  Metropolitan  West 
Side  El.  R.  Co.,  141  111.  A.  92;  Chi- 
CftETO,  etc..  R.  Co.  v.  Blngenhelmer,  14 
111.  A.  126  [aff  lie  111.  226,  4  NB  840]. 

Ky. — Cincinnati,  etc..  R.  Co.  v. 
Jackson,  58  SW  626.  22  KyL  630. 

Mass. — Crlffln  v.  Sprtnefleld  St.  R. 
Co.,  219  Mass.  65,  106  NE  661;  Mc- 
Oann  v.  Boston  El.  R.  Co.,  199  Mass. 
446.  86  NB  670,  127  AmSR  609,  18 
LRANS  606:  Jameson  v.  Boston  El. 
R.  Co.,  193  Mass.  66,  79  NE  760. 

Miss. — Tazoo,  etc.,  R.  Co.  v.  Hum- 
phrey, 83  Miss.  721,  36  S  164. 

Mo. — Tuley  v.  Chicago,  etc.,  R. 
Co..  41  Mo.  A.  432. 

N.  T. — ^Armstrong  v.  Metropolitan 
St  R.  Co.,  36  App.T)iv.  626,  5B  NTS 
498  [aft  166  N.  f.  641  mem,  69  NE 
1118  mem]:  Wilder  V.  Metropolitan 
St.  R.  Co..  10  App.  DIv.  S«4,  41  NTS 
931  [aff  161  N.  T.  666  mem,  57  NE 
1128  mem]. 

Pa. — Herstlne  v.  Lehigh  Valley  R. 
Oo..  161  Pa.  244,  26  A  104:  Stager  v. 
Ridge  Ave.  Pass.  R.  Co.,  119  Pa.  70, 
12  A  B21. 

S.  D. — Wright  V.  Sioux  Palls  Tract. 
System,  28  S.  D.  379.  138  NW  696; 
Saunders  v.  Chicago,  etc.,  R.  Co.,  6 
S.  D.  40,  60  NW  148. 

Waah. — Wile  v.  Northern  Pac.  R. 
Co.,  72  Wash.  82,  129  P  889.  LR,V 
1916C  366;  De  Yoe  v.  Seattle  Electric 
Co.,  63  Wash.  688,  102  P  446,  104  P 
647,  liaS:  Allen  Northern  Fac.  R. 
Co..  3S  Wash.  221,  47  P  204,  66  LRA 
804. 

[a]  Wlien  a  panieiLger  on  a 
frelglit  train  (1)  Is  injured  as  the  re- 
sult of  a  sudden  Jerk,  the  doctrine  of 
res  Ipsa  loquitur  does  not  obtain  so 
as  to  require  the  -carrier  to  acquit 
Itself  of  negligence  In  the  absence  of 
proof  that  the  Jerk  was  extraordi- 
nary and  unusual.  Cincinnati,  etc., 
R.  Co.  V.  Jackson,  68  SW  626.  22 
KyJj  680;  Tlckell  v.  St.  Louis,  etc.,  R. 
Co..  149  Mo.  A.  648.  129  SW  727; 
Hawk  V.  Chicago,  etc.,  R.  Co.,  130  Mo. 
A.  658.  108  SW  1119;  Erwln  v.  Kan- 
sas, etc.,  R.  Co..  94  Mo.  A.  289,  68 
SW  88.  (2)  The  mere  fact  that  a 
person,  in  attempting  to  board  a 
moving  freight  train.  Is  thrown  oft 
by  a  Jerk  or  the  train  does  not  war- 
rant the  conclusion  of  defective  track 
or  train  appliances  or  of  negligent 
operation,  and  hence  the  doctrine  of 
res  Ipsa  loquitur  does  not  apply. 
Ray  V.  Chicago,  etc..  R.  Co..  147  Mo. 
A.  332,  126  SW  648.  (3)  But  the 
doctrine  applies  to  Injury  received 
by  a  passenger  on  such  a  train 
where  cars  were  coupled  so  vfolertly 
that  he  was  thrown  from  a  trunk  on 
which  he  was  sitting  in  the  caboose, 
through  a  side  door,  to  the  ground, 
and  a  water  keg  in  the  car  was  over- 
turned, etc.  MRchell  v.  Chicago,  etc., 
R.  Co..  182  Mo.  A.  143,  112  SW  291. 

[b]  The  nrwrlsff  of  a  strevt  eta 
In  rounding  a  evrre,  which  had  the 
effect  of  throwing  a  passenger  from 
her  seat,  has  been  held  not  to  raise 
a  presumption  of  negligence.  Wilder 
V.  MetropQlltan  St.  R.  Co.,  10  App. 
Dlv.  364.  41  NYS  931  [aff  161  N.  T. 
666  mem,  67  NE  112S  mem]. 

[c]  A  Jerk  of  a  oable  car  which 
Is  a  frequent  Incident  in  the  opera- 
tion of  such  cars,  and  consistent 
with  care  and  proper  equipment,  does 
not  raise  any  presumption  of  negli- 
gence. Bartley  v.  Metropolitan  St, 
R.  Co.,  148  Mo.  124.  49  SW  840;  De 
Toe  V.  Seattle  Electric  Co..  53  Wash. 
688.  102  P  446.  104  P  647,  1133. 

[d]  Presanoe    oa    platfomw— <1) 


Where  a  passenger  was  injured  hy 
being  thrown  from  the  platform  by 
a  lurch  of  the  train  no  more  vio- 
lent than  the  lurching  of  trains  com- 
monly incident  to  their  rapid  move- 
ment when  operated  with  due  care, 
he  must  prove  that  his  presence  on 
the  platform  while  the  train  was  in 
motion  was  due  to  the  carrier's  neg- 
ligence. Central  of  Georgia  R.  Co.  v. 
Brown.  166  Ala.  493,  61  S  666.  (2) 
Where  a  street  car  passenger  re- 
mains on  the  rear  platform  because 
of  the  crowded  condition  of  the  car. 
and  Is  thrown  to  the  ground  when 
the  car  rounds  a  curve,  and  Is  In- 
jured, negligence  on  the  part  of  the 
company  Is  not  to  be  presumed  from 
the  mere  happening  of  the  accident. 
Metropolitan  R.  Co.  v.  Snashall,  3 
App.  (D.  C.)  420. 

■ndden  Jerks  and  jolts  as  not  negll- 
ffeuoe  nneraU7  see  supra  t  1387. 

84.  Levin  v.  Philadelphia,  etc..  R. 
Co..  228  Pa.  266,  77  A  466:  Cllne  v. 
Pittsburg  R.  Co.,  226  Pa.  686,  75  A 
860,  27  LRANS  936. 

[a]  Tbni,  where  a  passenger  in  a 
crowded  summer  car  oy  its  sudden 
movement  Is  thrown  beyond  the 
guard  rail  and  his  head  la  struck  by 
a  car  on  the  other  track,  but  there 
is  no  injury  to  the  car  in  which  the 
passenger  is  riding,  no  presumption 
of  negligence  arises  from  the  mere 
happening  of  the  accident.  Cllne  v. 
PittsburA  R.  Co.,  226  Pa.  588,  76  A 
860,  27  LRANS  936. 

26.  Young  V.  Boston,  etc.,  R.  Co.. 

213  Mass.  267.  100  NE  641,  60  LRANS 
460,  AnnCa8l914A  636;  McGann  v. 
Boston  El.  R.  Co..  199  Mass.  446.  85 
NE  670,  127  AmSR  609,  18  LRANS 
606;  Miller  v.  New  Tork  City  R.  Co., 
61  Misc.  650,  99  NTS  867;  Flynn  v. 
Interborough  Rapid  Transit  Co..  48 
Misc.  629.  96  NTS  259:  Mt.  Adams, 
etc..  R-  Co.  V.  Isaacs,  18  Oh.  Clr.  CL 

177.  10  Oh.  Cir.  Dec.  49. 
20.    Martin  v.  Boston  El.  R.  Co.. 

214  Mass.  456.  101  NE  1089;  Conroy 
V.  Detroit  United  R.  Co.,  139  Mich. 

178.  102  NW  641,  104  NW  819;  Erwln 
V.  Kansas  City,  etc.,  R.  Co..  94  Mo. 
A.  289,  68  SW  88  (frel^t  train): 
HofXman  v.  Third  Ave.  R.  Co.,  46 
App.  DIv.  686,  61  NTS  690;  Jonas  v. 
Long  Island  R.  Co.,  21  Misc.  306,  47 
NTS  149:  Johnson  v.  Xnterurban  St. 
R.  Co.,  88  NTS  866. 

fa]  Cause  of  jwk  must  1m  aturmu 
— where  a  passenger  on  an  open 
street  car  arose  as  the  car  was  ap- 
proaching his  destination  and  stood 
with  one  foot  on  the  platform  and 
the  other  on  the  car  step,  with  his 
hand  on  the  rail,  and  aa  the  car 
stopped  with  a  sudden  Jerk  was 
thrown  to  the  ground  and  injured, 
he  was  not  entitled  to  recover  fn  the 
absence  of  evidence  as  to  the  cause 
of  the  Jerk.  Conroy  v.  Detroit  United 
R.  Co.,  139  Mich.  173,  102  NW  641, 
104  NW  319. 

27.  U.  S. — New  Jersey  R.,  etc.,  Co. 
V.  Pollard,  22  Wall.  341.  22  L.  ed. 
877;  Lee  v.  Kansas  City  Southern  R. 
Co.,  220  Fed.  863.  136  CCA  493:  Klrk- 
endall  v.  Union  Pac.  R.  Co.,  200  Fed. 
197,  118  CCA  383;  Hopper  v.  Denver, 
etc.,  R.  Co.,  155  Fed.  273,  84  CCA  21; 
Kansas  City,  etc.,  R,  Co.  v.  Stoner, 
49  Fed.  209,  1  CCA  231:  Ooble  V. 
Delaware,  etc.,  R.  Co.,  10  F.  Cas.  No. 
5.488a.  3  N.  J.  L.  J.  176. 

Ala. — Western  R,  Co.  V.  McQraw, 
183  Ala.  220,  62  S  772;  Central  of 
Georgia  R.  Co.  v.  Geopp.  153  Ala.  108. 
46  S  65:  Birmingham  R.,  etc.,  Co.  v. 
Moore,  148  Ala.  115.  42  S  1024;  Geor- 
gia Pac.  R.  Co.  V.  Love,  91  Ala.  432. 
8  S  714.  24  AmSR  927. 


does  not  of  itself  raise  a  presumption  of  n^ligence." 

[$  1430]  (cc)  OoUisiong.  As  a  general  rule  the 
happening  of  a  collision  between  a  train  or  car  on 
which  a  passenger  is  riding,  and  another  train  or 
car  of  the  same  or  another  carrier,  or  with  some 
obstruction  on  the  track,  whereby  the  passenger  ia 
injured,  makes  out  a  prima  facie  ease  of  negli- 
gence,   and  it  is  then  incumbent  on  defendant,  in 

Ark. — St.  Louis,  etc.,  R.  Go.  v. 
Osborne.  96  Ark.  310,  129  SW  637; 
Little  Rock,  etc..  R.  Co.  v.  HarreJl, 
68  Ark.  464,  26  SW  117. 

Cal. — Steele  v.  Paciiic  Electric  R. 
Co..  168  Cal.  375,  148  P  718;  Osgood 
V.  Los  Angeles  Tract.  Co.,  137  Cal. 
280.  70  P  169,  92  AmSR  171;  Oreen 
V.  Pacific  Lumber  Co.,  130  Cat.*  486, 
62  P  747:  Bond  v.  San  Francisco  B. 
Co..  24  Cal.  A.  157,  140  P  982. 

Del. — ^Wood  V.  Philadelphia,  etc..  R. 
Co.,  24  Del.  S36,  76  A  613. 

111. — Schmidt  V.  Chicago  City  R. 
Co.,  289  111.  494,  88  NE  276;  Orelnke 
v.  Chicago  City  R.  Co.,  284  111.  664. 
85  NE  327  [aff  136  111.  A.  77];  North 
Chicago  St.  R.  Go.  v.  Cotton,  140  HI. 
486,  29  NE  899;  Levy  v.  Chicago  City 
R.  Co.,  187  III.  A.  64;  Burgoyne  v. 
Chicago  City  R.  Co.,  167  111.  A.  69: 
Sscsech  V.  Chicago  City  R.  Co.,  167 
111.  A.  150;  Wojcaynska  v.  Chicago 
Cons.  Tract.  Co.,  156  111.  A.  B87; 
Barker  v.  Chicago,  etc.,  R.  Co..  149 
HI.  A.  620  [aff  243  IlL  482.  90  NB 
1057.  134  AmSR  382.  26  LRANS 
1058]_:  Maine  v,  Chicago  Citjr  R.  Co.. 
148  111.  A.  609;  Hickoy  v.  Chicago 
City  R.  Co..  148  111.  A.  197:  Fuhry  v. 
Chicago  City  R.  Co.,  144  111.  A.  521 
[aff  239  111.  S48.  88  NE  221];  Asher 
V.  East  St.  Louis,  etc..  R.  Co.,  140  111. 
A.  220;  Illinois  Cent.  R.  Co.  v.  Roths- 
child, 134  111.  A.  504;  Pennsylvania 
Co.  V.  Purvis,  128  111.  A.  367;  Chicago 
City  R.  Co.  V,  Pural.  127  III.  A.  662 
[art  224  111.  324,  79  NE  686];  Sedofl 
V.  Chicago  City  R.  Co.,  124  HI.  A. 
609;  Chicago  City  R.  Co.  v.  Mead. 
107  Hi.  A.  64*tatf  206  HI.  174.  69  NE 
19];  North  Chicago  St.  R.  Co.  v. 
Boyd.  67  HI.  A.  586  [aff  166  111.  416, 
40  NE  9661. 

Ind. — Indiana  Union  Tract.  Co.  v. 
Maher,  176  Ind.  289,  96  NE  1012, 
AnnCa8l914A  994;  Pittsburgh,  etc.. 
R.  Co.  V.  HIggs.  166  Ind.  694.  76  NE 
299.  4  LRANS  1081;  Louisville,  etc.. 
R.  Co.  V.  Faylor,  126  Ind.  126.  26  NE 
869. 

Iowa. — Tuttle  v.  Chicago,  etc.  R. 
Co.,  48  Iowa  236. 

Ky. — Baltimore,  etc.,  R.  Co.  v. 
Hausman,  64  SW  841,  21  Kyli  1264. 

Md. — North  Baltimore  Pass.  R.  Co. 
T.  Kaskell.  78  Md.  617.  28  A  410. 

Mass. — Chaffs  v.  Cons.  R.  Co..  166 
Mass.  484,  82  NE  497;  Savage  V. 
Marlborough  St.  R.  Co.,  186  Mass. 
203.  71  NE  631. 

Mich.— Sewell  t.  Detroit  United  R- 
Co..  168  Mich.  i07,  123  NW  2. 

Minn. — Graham  v.  Burlington,  etc 
R.  Co.,  89  Minn.  81,  38  Vw  812: 
Smith  V.  St.  Paul  City  B.  Co.,  82 
Minn.  1,  18  NW  827,  60  AmR  560  and 
note. 

Miss. — ^Kansas  City,  etc..  R.  Co.  v. 
Nichols,  38  S  371;  New  Orleans,  etc.. 
R.  Co.  V.  Allbritton,  38  Miss.  242,  76 
AmD  98. 

Mo. — Clark  T.  (Alcago,  etc.,  R.  Co., 
127  Mo.  197,  29  SW  1013;  Magoffin  v. 
Missouri  Pac  R.  Co.,  102  Mo.  640. 
16  SW  76.  22  AmSR  798;  Glilogly 
v.  Dunham.  187  Mo.  A.  661,  174  SW 
118;  Tierney  v.  St.  Louis  United  R, 
Co..  185  Mo.  A.  720,  171  SW  977; 
Nagel  V.  St.  Louis  United  R.  Co.. 
169  Mo.  A.  284,  152  SW  62J:  Meegan 
V.  Metropolitan  St.  R.  Co..  161  Mo.  A. 
45,  142  SW  1104;  Miller  v.  St.  Louis 
United  R.  Co..  156  Mo.  A.  628,  134 
SW  1045;  Rice  v.  Chicago,  etc..  R.  Co., 
153  Mo.  A.  35.  131  SW  374;  Wolven 
V.  Springfield  Tract.  Co.,  148  Mo.  A. 
643,  128  SW  512;  Hunt  v.  Metropoli- 
tan St.  R.  Co.,  126  Mo.  A.  79.  103  SW 
1088;  Goodtoe  v.  Metropolitan  St.  R. 
Co..  120  Mo.  A.  194,  96  SW  482; 
Miller  v.  St.  Louis  R.  Co..  6  Mo.  A.  471. 


For  later  oases,  Osrelo^Mnts  and  tHuagtm  in  the  law  see  cumulative  Annotations,  same  title,  pai 
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order  to  prevent  a  recovery,  to  prove  that  the  injury 
was  not  due  to  its  n^lig^ee,  but  resulted  from  an 
inevitable  accident  or  some  cause  {^;ainst  which 
homsn  care  and  fores^ht  could  not  have  provided.^ 
Thus  this  rule  has  been  held  to  apply  to  a  collision 
of  a  train  or  car  with  a  bridge,  or  with  a  train 
or  ear  of  another  line  at  a  erossing,'^  or  with  an 
animal  on  the  traek,"^  or  to  a  collision  caused  by 
the  parted  sectioiu  of  a  train  ooming  tt^ther. 
But  it  has  been  held  that,  where  the  respective 


agencies  which  cause  a  collision  are  not  both  witiiin 
the  control  of  defendant  carrier,  a  presumption 
of  n^lieence  does  not  arise." 

A  cfdUsLon  befeWeoi  a  itnet  car  and  a  vebide  on 
a  street  or  hisbway  has  been  held  not  to  raise  a 
presmnption  of  n^ligenee  on  the  part  of  the  car- 
rier,** purtieularly  where  it  is  apparent  that  the 
vehicle  was  the  cause  of  the  acoident,'*  or  where 
it  is  doubtful  as  to  whether  the  car  or  the  vehicle 
caused  the  accident.""   But  on  the  other  hand,  it 


Mont, — Dempster  v.  Orevon  Short 
Line  R.  Oo.,  87  Mont  33B,  9fi  P  717; 
Hamilton  v.  Orea.t  Falls  St.  R.  Co., 
17  Mont.  334.  42  P  860.  43  P  713. 

Nev. — Murphy  v.  Southern  Pac. 
Co.,  81  Nev.  120,  101  P  822,  21  Ann 
Cos  502. 

N.  T. — Seybolt  v.  New  York,  etc., 
R.  Co.,  95  N.  T.  582.  47  AmR  75; 
Anderson  v.  Brooklyn  Heights  R. 
Co.,  32  App.  Dlv.  266.  62  NTS  984; 
Kay  V.  Metropolitan  St.  R.  Co..  29 
App.  Dlv.  466,  51  NTS  724  [rev  on 
other  grounds  163  N.  Y.  447,  67  NB 
7511;  Bowles  v.  Rome,  etc.,  R-  Co., 
46  Hun  324  [afC  113  N.  Y.  648  mem,  21 
NB  414  mem], 

N.  C. — Briggs  V.  Durham  Tract. 
Co^  147  N.  C.  389,  61  SE  373. 

Oh. — Iron  R.  Co.  v.  Mowery,  3S 
Oh.  St.  418,  38  AmR  597;  Toledo 
Cons.  St.  R.  Co.  V.  Fuller,  17  Oh.  Cir. 
Ct.  662,  9  Oh.  Clr.  Dec.  123. 

Pa, — Nlebalski  v.  Pennsylvania  R. 
Co.,  249  Pa.  530,  94  A  1097;  Kramer 
V.  Pittsburgh  R.  Co..  247  Pa.  852.  93 
A  461;  Abel  v.  Northampton  Tract. 
Co.,  212  Pa.  329^  81  A  916;  Rowdln  v. 
Pennsylvania  R.  Co.,  208  Pa,  623. 
57  A  1126;  Palmer  v.  Warren  St.  R. 
Co.,  206  Pa.  574.  56  A  49,  63  LRA  507; 
Madara  v.  Shamokln,  etc..  Electric 
R.  Co.,  192  Pa.  542,  43  A  995:  Clow 
v.  Pittsburgh  Tract.  Co..  168  Pa. 
410^  27  A  1004. 

R.  I. — Parrent  v.  Rhode  Island  Co., 
72  A  866;  Enos  v.  Rhode  Island  Sub> 
urban  R.  Co..  28  R.  I.  291.  67  A  S, 
12  L.RANS  244;  Slmone  v.  Rhode 
Island  Co.,  28  R.  I.  186,  66  A  202,  9 
LRANS  740. 

S.  C. — Steele  v.  Southern  R.  Co., 
65  S.  C.  389,  33  SE  S09,  74  AmSR 
756. 

Tenn. — Chattanooga  Rapid  Transit 
Co.  V.  Venable.  lOS  Tenn.  460,  58 
SW  861,  51  LRA  886. 

Tex. — ^Ft.  Worth,  etc.,  R.  Co.  v. 
Day,  60  Tex.  Civ.  A.  407,  111  SW  663: 
.Oalveston.  etc..  R.  Co.  v.  Oarcla,  46 
Tex.  Civ.  A.  220,  100  SW  198. 

Utah. — Dearden  v.  San  Pedro,  etc., 
R.  Co.,  33  Utah  147.  93  P  271. 

Wash. — ^Mandel  v.  Washington 
Water  Power  Co..  83  Wash.  19.  1*4  P 
921:  Harris  v.  Puget  Sound  slectrlc 
R.  Co.,  E2  Wash.  28S,  100  P  SSSlRub- 
sell  V.  Seattle,  etc.,  R.  Co.,  47  Wash. 
500,  92  P  288. 

Eng. — Skinner  v.  Iiondon.  eta,  R. 
Cb..  6  ExeHi.  787.  16G  Reprint  846; 
Ayles  V.  South  Siastem  R.  Co.,  L.  R. 
3  Exch.  146;  Birkett  v.  Whitehaven 
Junction  R.  Co.,  4  H.  &  N.  780,  157 
Reprint  1029. 

Ont. — RTchnian  v.  Hamilton,  etc.. 
Electric  R.  Co.,  10  Ont.  L.  419,  422, 
8  OntWR  271,  4  AnnCas  1126  [clt 
Cycl. 

[a]  OhrtrnetLni  *»  traefc< — A  pas- 
senger who  shows  that  the  train 
collided  with  the  top  of  a  tree  which 
had  blown  across  the  track,  and  that 
he  was  Injured  In  consequence 
thereof,  Bhows  facts  from  which  the 
presumption  of  negligence  of  the 
carrier  arises,  and  It  must  show  Its 
freedom  from  breach  of  duty.  Rice 
y.  Chicago,  etc.,  R.  Co.,  163  MO.  A. 
U.  131  SW  874. 

as.  U.  S.— Minneapolis  St.  R.  Co. 
Odegaard,  182  Fed.  66,  104  CCA 
496. 

Cal. — Bonneau  v.  North  Shore  R. 
Co.,  152  Cal.  406,  93  P  106.  125  AmSR 
68;  Sambuck  v.  Southern  Pac.  Co., 
138  Cal.  104,  71  P  174:  Green  v. 
Pacific  Lumber  Co.,  180  Cal.  486,  02 
P  747. 

111.— Elgin,  etc..  Tract.  Co.  v.  Wil- 
son, 217  111.  47,  75  NE  436  [afl  120 
IlL  A.  871];  Levy  v.  CSilcago  aty 


R.  Co..  187  111.  A,  64:  Burgoyne  v. 
Chicago  City  R.  Co.,  167  111.  A.  59: 
Szczech  v.  Chicago  City  R.  Co..  1B7 
111.  A.  160;  Barker  v.  CSiicago,  etc.. 
R.  Co.,  149  111.  A.  620  [aff  243  111. 
482,  90  NE  10E7,'  134  AmSR  382.  2P 
LRANS  10581;  Fuhry  v.  Chicago  City 
R.  Co..  144  111.  A.  *21  [altSSO  111. 
548.  88  NE  221], 

Ind. — Pittsburgh,  etc.,  R.  Co.  v. 
Hlggs,  166  Ind.  694,  76  NE  299,  4 
LRANS  1081. 

Iowa. — Mitchell  v.  Chicago,  etc., 
R.  Co.,  138  Iowa  283,  114  NW  622. 

Ky. — Southern  R.  Co.  v.  Brewer, 
105  SW  160,  32  KyL  43. 

Mo. — Prince  v.  Metropolitan  St.  R. 
Co..  220  Mo.  436.  119  SW  932,  132 
AniSR  688;  Maerane  v.  St.  Louis, 
etc.,  R.  Co.,  183  Mo.  119,  81  SW  1158; 
Tlerney  v.  St,  Louis  united  R.  Co., 
186  Mo,  A.  720,  171  SW  977;  Augustus 
V.  Chicago,  etc.,  R.  Co.,  153  Mo.  A. 
672,  134  SW  22;  Rloe  v,  Chicago,  etc., 
R.  Co.,  163  Mo.  A.  36,  131  SW  374; 
Goodloe  V.  Metropolitan  St.  R.  Co., 
120  Mo.  A.  194,  9S  SW  482;  Haas  v. 
St.  Louis,  etc..  R.  Co.,  Ill  Mo.  A. 
706,  90  SW  .1156;  Kates  v.  Missouri 
Pac.  R.  Co.,  110  Mo.  A.  725.  85  SW 
627;  Wilbur  v.  Southwest  Missouri 
Electric  R.  Co..  110  Mo.  A.  689.  86 
SW  671:  Ro*lnson  v.  St.  Louis,  etc., 
R.  Co.,  103  Mo.  A.  110.  77  SW  493. 

Mont. — Dempster  v,  Oregon  Short 
Line  R.  Co.,  37  Mont.  335,  96  P  717. 

N.  C. — Curtis  V.  Southern  R.  Co., 
161  N.  C.  523.  66  SE  699;  Briggs  v. 
Durham  Tract.  Co.,  147  N.  C.  389,  61 
SE  373. 

Pa. — Nlebalskl  v.  Pennsylvania  R. 
Co.,  249  Pa.  530,  94  A  1097. 

R.  I. — Parrent  v.  Rhode  Island  Co., 
72  A  865;  O'Clalr  v.  Rhode  Island  Co., 
27  R,  I.  448,  63  A  238. 

Tex. — ^Ft.  Worth,  etc.,  R.  Co.  v. 
Day.  60  Tex.  Civ.  A.  407.  Ill  SW  688. 

Utah. — Dearden  v.  San  Pedro,  etc., 
R.  Co.,  83  Utah  147.  98  P  271. 

Wash. — ^Howe  v.  Northern  Pac.  R. 
Co.,  SO  Wash.  669,  70  P  1100,  60  LRA 
949. 

See  also  cases  supra  note  27. 

29.  Wllkerson  v.  Corrigan  Cons. 
St.  R.  Co.,  26  Mo.  A.  144. 

30.  West  Chicago.  St  R.  Co.  v. 
Martin,  47  III.  A.  810  [off  164  111. 
623.  39  NE  140];  Chicago  City  R.  Co. 
V.  Engel,  35  111.  A.  490;  Central  Pass. 
R.  Co.  V.  Kuhn,  86  Ky.  678,  6  SW  441, 
9  KyL  725,  9  AmSR  309:  Central 
Pass.  R.  Co.  V.  Bishop,  9  KyL  848: 
Clark  V.  Chicago,  etc.,  R  Co.,  127 
Mo.  197,  29  SW  1013:  Augustus  v. 
Chicago,  etc..  R.  Co.,  163  Mo.  A  572. 
134  SW  32;  t4evine  v.  Brooklyn,  etc., 
R.  Co.,  184  App.  Dlv.  606,  119  NTS 
316. 

81.  Ark. — Pordyce  v.  Jadtson,  68 
Ark.  694.  20  SW  628,  697. 

Ind. — Louiavllle,  etc.,  R.  Co.  v. 
Hendricks,  128  Ind.  462,  28  NB  58. 

Ky. — Louisville,  etc,  R.  Co.  v. 
Rltter,  86  Ky.  368,  3  SW  691,  9  KyL 
22 

N.  T. — Bowen  v.  New  York  Cent. 
R.  Co..  18  N.  Y.  408,  72  AmD  629. 

Pa. — Sullivan  v.  Philadelphia,  etc., 
R.  Co.,  30  Pa.  234,  72  AmD  698. 

Tex. — Mexican  Cent.  R.  Co.  v. 
Laurlcella,  87  Tex.  277,  28  SW  277, 
47  AmSR  103. 

Wis. — Blair  v.  Milwaukee,  etc.,  R. 
Co..  20  Wis.  254. 

Eng. — Patchell  v.  Irish  North 
Western  R.  Co..  Ir.  R.  6  C.  L.  117. 

[a  ]    Xebnttlmg  presmnption. — Th  e 

f 'resumption  arising  from  the  col- 
Islon  with  an  animal  on  the  track 
is  not  overcome  by  proof  that  the 
animal  came  on  the  track  without 
the  knowledge  of  the  carrier.  For- 


dyce  v.  Jackson,  66  Ark.  594.  20  SW 
628.  697. 

33.  Tuttle  V.  Chicago,  etc.,  R.  Co., 
48  Iowa  236:  Steele  v.  Southern  R. 
Co.,  66  S.  C.  889.  33  SE  609,  74  AmSR 
756;  Reeves  v.  Chicago,  etc.,  R.  Co., 
24  S.  D.  84,  123  NW  498:  Southern 
R.  Co.  v.  Dawson,  98  Va.  S77,  88  SE 
996. 

33.  Wojczynska  v.  Chicago  Cons. 
Tract.  Co.,  156  111.  A.  687;  Lazer  v. 
Chicago  City  R.  Co..  152  111.  A.  319; 
Wolf  V.  Chicago  union  Tract.  Co., 
119  111.  A.  481;  Rice  v.  Chicago,  etc., 
R.  Co..  158  Mo.  A.  35,  131  SW  374. 

[a]  Obstmotioii  on  track. — The 
presumption  of  negligence  of  a  car- 
rier arising  from  proof  of  Injury  to 
a  passenger  In  consequence  of  the 
train  colliding  with  an  obstruction 
on  the  track  Is  not  overcome  In  every 
case  by  the  carrier  showing  conclu- 
sively that  the  obstruction  was  one 
not  under  Its  control,  because  there 
are  Instances  where  a  carrier  Is 
otherwise  negligent,  and  Its  negli- 
gence has  operated  proximately  to 
occasion  the  obstruction.  Rice  v. 
Chicago,  etc.,  R.  Co.,  168  Mo.  A.  86. 
131  SW  374. 

34.  U.  S.— Potts  V.  Chicago  City 
R.  Co.,  33  Fed.  610. 

Mass. — Stangy  v.  Boston  El.  R.  Co., 
220  Mass.  414.  107  NE  933. 

Pa. — Kurta  v.  Philadelphia  Rapid 
Transit  Co.,  244  Fa.  179.  00  A  625. 

R.  I. — Fagan  v.  Rhode  Island  Co.. 
27  R.  I.  El,  60  A  672. 

Tex. — North  Side  St.  R.  Co.  v. 
Want,  (A.)  15  SW  40. 

[a]  Along  ootmtry  roaO.— In  an 
action  for  Injuries  to  a  passenger 
by  a  collision  between  a  car  In 
which  he  was  riding  and  a  vehicle 
which  turned  on  the  track  from  a 
country  road,  the  fact  of  the  colli- 
sion raises  no  presumption  of  neg- 
ligence. Fagan  v.  Rhode  Island  Co., 
2T  R.  1.  6ir«0  A  672. 

SB.  Wolf  V.  Chicago  Union  Tract. 
Co.,  119  111.  A.  481;  Loehner  v.  North 
Chicago  St,  R.  Co.,  118  111.  A.  366: 
Grant  v.  Metropolitan  St.  R.  Co.,  09 
App.  Dlv.  422,  91  NTS  202;  Quinlan 
V.  Sixth  Ave.  R.  Co.,  4  Daly  Js.  Y.y 
487  (where  a  runaway  team  struck 
a  street  car);  Munzer  v.  Interurban 
St.  R.  Co„  46  Misc.  668,  91  NTS  21; 
Blew  V.  Philadelphia  Rapid  Transit 
Co.,  227  Pa.  319,  76  A  17. 

[a]  Thus  where  an  injury  to  a  pas- 
senger on  a  street  car  is  caused  by  a 
collision  between  the  side  of  the 
car  while  on  its  own  track  and  a 
wagon  not  under  the  control  of  the 
street  railroad  company,  no  pre- 
sumption of  negligence  arises  In 
favor  of  the  passenger  against  the 
street  car  company.  Blew  v.  Phila- 
delphia. Rapid  Transit  Co.,  827  Pa. 
319.  76  A  17. 

38.  Harrison  v.  Sutter  St.  R.  Co., 
134  Cal.  549.  66  P  787.  66  LRA  608: 
Chicago  Union  Tract.  Co.  v.  Mee,  818 
111.  9.  76  NB  800,  2  LRANS  726,  4 
AnnCas  7  and  note  [rev  119  111.  A. 
332];  Stangy  v.  Boston  El.  R.  Co.,  220 
Mass.  414,  107  NE  933;  Singer  Sew- 
ing Mach.  Co.  v.  Springfield  St.  R. 
Co..  216  Mass.  138,  103  NE  283. 

[a]  "The  bed-rock  of  this  prin- 
ciple of  presumption  of  negligence 
arising  from  the  fact  of  the  injury 
Is  that  of  probabilities,  and  in  the 
very  nature  of  things  it  cannot  be 
made  to  apply  in  favor  of  a  plain- 
till  seeking  to  recover  damages  for 
Injuries  against  two  defendants 
wholly  Independent  of  each  other.  It 
being  an  open  question  as  to  which 
defendant  had  control  of  the  particu- 
lar instrumentality  that  cauped  the 
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has  been  held  that,  where  a  street  car  causes  a  col- 
lision with  a  vehicle  on  the  street,  a  presumption  of 
negligence  on  the  part  of  the  carrier  arises."  A 
presumption  of  negligence  cannot  arise  against  both 
the  car  and  the  vehicle,  unless  it  is  apparent  that 
they  were  joint  instnunentalitieB  in  causing  the 
injury.** 

Aa  between  different  companies,  it  has  been  held 
that  the  fact  of  the  collision  and  injury  raises  a 
presumption  of  negligence  against  the  .teompany 
carrying  the  passenger,  but  not  against  the  other 
company.^ 

Jumping  in  feax  of  collision.  A  presumption  of 
negl^;enee  on  the  part  of  the  earner  has  been  held 

Injury.  If  It  were  a  conceded  fact 
In  such  a  case  that  the  Instrumen- 
talities of  both  defendants  caused 
the  injury,  probably  the  principle 
could  be  applied,  but  not  otherwise." 
Harrison  v.  Sutter  St.  R.  Co.,  134 
Cal.  619,  552.  66  P  787.  55  LRA  608. 

37.  Cal. — Housel  v.  PaclBc  Elec- 
tric R.  Co..  167  Cal.  246,  139  P  73. 
61  LRANS  1105,  AnnCasl91BC  666; 
Hougrhton  V.  Market  SL  R.  Co..  1 
Cal.  A.  576.  82  P  972. 

Md. — Jones  v.  United  R.,  etc,  Co., 
99  Md.  64,  67  A  G20. 

Mass.— Egan  v.  Old  Colony  St.  R. 
Co.,  195  Mass.  159,  80  NB  696. 

Mo. — Olsen  v.  Citizens'  R.  Co.,  162 
Mo.  426.  64  SW  470. 

N.  J. — Shay  v.  Camden,  etc.,  R. 
Co.,  66  N.  J.  L.  334,  49  A  647. 

N.  Y. — Coulahan  v.  Metropolitan 
St.  R.  Co.,  28  App.  Dlv.  394.  51  NYS 
137. 

[a]  Wltk  Hp*  appiw»tiui^(l)  The 

fact  of  a  collLslon  by  a  street  car 
with  an  approaching  hook  and  ladder 
wagon  Is  sufflclent  proof  of  negli- 
gence to  recover  for  Injuries  caused 
thereby.  In  the  absence  of  evidence 
to  the  contrary.  Olesen  v.  Citizens' 
R.  Co.,  152  Mo.  426,  54  SW  470.  (2) 
Where  a  street  car  is  stopped  In 
the  middle  of  a  street  crossing, 
and  a  passenger  is  injured  by  the 
pole  of  a  city  Are  department  hose 
wagon,  which  crashes  through  the 
side  of  the  car  as  the  hose  wagon  is 
proceeding  to  k.  fire  at  high  speed. 
It  Is  sufllcient  to  establish  a  prima 
facie  case  of  negligence  of  the  rail- 
road company  under  the  doctrine  of 
res  Ipsa  loquitur.  Williamson  v.  St. 
Louis,  etc..  R.  Co.,  133  Mo.  A.  375, 
113  SW  239. 

[b]  Car  nuulnff  at  Uffb  spMA.^ — 
(1)  Proof  that  a  street  car  proceeded 
rapidly,  and  that  its  speed  was  not 
checked  until  after  a  colUsion  with 
a  vehicle,  resulting  in  Injury  to  a 
passenger,  was  suiftclent  to  call  on 
the  company  for  an  explanation,  and, 
tn  the  absence  thereof,  warranted  an 
Inference  that  the  operator  of  the  car 


was  negligent.  Vogel  v.  Bahr,  130 
App.  Dfy.  732,  116  NYS  284.  (2) 
Where  an  open  street  car  approached 
a  street  crossing  at  a  high  rate  of 
speed  and  was  driven  over  the  same 
without  reducing  the  speed,  result- 
ing In  a  collision  with  an  approach- 
ing team,  so  that  the  pole  of  the 
wagon  penetrated  the  car  near  the 
rear  and  injured  plalntifT,  a  passen- 
ger, the  circumstances  of  the  ac- 
cident were  sufficient  to  raise  a 
prima  facie  case  of  negligence  of  the 
carrier  under  the  doctrine  of  res 
Ipsa  loquitur.  Bamberg  v.  Inter- 
national R.  Co..  53  Misc.  403,  103 
ITYS  297  [rev  on  other  grounds  121 
App.  l>iv.  1.  106  NYS  6211. 

38.  Harrison  v.  Sutter  St.  R.  Co., 
134  Cal.  649.  66  P  787,  66  LRA  608. 

39.  Klmlc  v.  San  Jos6-L,os  Gatos 
Tnterurban  R.  Co.  156  Cal.  379,  104 
P  986;  Osgood  V.  Los  Angeles  Tract. 
Co..  137  Cal.  280,  70  P  169,  92  AmSR 
171;  Stanbridge  v.  Nassau  Electric 
R.  Co.,  136  App.  Dlv.  38,  119  NYS 
668  [mod  117  NYS  94]. 

taj  ProvlJiff  owBerslilp  of  oollU- 
Inff  o»x. — Where  a  street  car  passen- 
ger ia  injured  In  a  collision  between 
the  car  on  which  she  Is  riding,  while 


It  Is  standing  stiU  letting  off  pas- 
sengers at  a  regular  stopping  place, 
and  a  following  car,  and  two  other 
lines  of  cars  use  the  track  at  the 
place  of  the  accident,  which  lines 
are  operated  by  a  coihpany  other  than 
defendant,  in  the  absence  of  evi- 
dence that  defendant  owned  and 
operated  the  following  car  tiiat 
caused  the  collision,  the  circum- 
stances of  the  accident  do  not  estab- 
lish a  prima  faerie  case  of  defend- 
ant's negligence  under  the  maxim. 
Res  ipsa  loquitur,  which  applies  only 
to  cases  where  the  occurrence  would 
not  have  happened  in  the  ordinary 
course,  except  by  negligence  on  de- 
fendant's part.  Elliott  v.  Brooklyn 
Heights  R.  Co.,  127  App.  Div.  300, 
111  NYS  368. 

40.  Eaton  v.  Wilmington  City  R. 
Co.,  24  Del.  485.  75  A  369;  E>tamer 
V.  Warren  St.  R.  Co.,  206  Pa,  674, 
66  A  49,  63  LRA  607. 

41.  Kuttner  v.  Central  R.  Co.,  80 
N.  J.  L.  11,  77  A  470  [aff  81  N.  J.  Lu 
731.  80  A  1135]:  Breen  v.  New  York 
Cent.,  etc.,  R.  Co.,  109  N.  Y.  297,  16 
NB  60.  4  AmSR  450;  Holbrook  v. 
Utica,  etc.,  R.  Co.,  12  N.  Y,  236,  64 
AmD  602;  Walker  v.  Erie  R.  Co.,  63 
Barb.  (N.  Y.)  260,  But  see  Hanson 
V.  Lancashire,  etc.,  R.  Co.,  20  Wkly. 
Rep.  297  (where  the  presumption  of 
negligence  was  held  not  to  arise 
where  a  passenger  was  struck  by 
timber  loaded  on  a  freight  train  and 
secured  by  a  chain  which  had  broken, 
instead  of  by  stanchions,  which  would 
have  been  safer). 

48.  U.  S. — Winters  v.  Baltimore, 
etc.,  R.  Co..  163  Fed.  106;  Mlnahan  v. 
Grand  Trunk  Western  R.  Co.,  138 
Fed.  37.  70  CCA  463;  Whitney  v.  New 
York,  etc.,  R.  Co.,  102  Fed.  860,  43 
CCA  19,  50  LRA  616:  Albion  Lumber 
Co.  V.  De  Nobra.  72  Fed.  7S»,  19  CCA 
168. 

Ala. — St  Louis,  etc.,  R.  Co.  v. 
Savage.  163  Ala.  56,  60  S  118;  Ala- 
bama Great  Southern  R.  Co.  t.  Hill, 
93  Ala.  GI4,  9  S  722,  SO  AmSR  66; 
Montgomery,  etc.,  R.  Co.  v.  Hallette. 
92  Ala.  209,  9  S  363:  LouISTllle,  etc.. 
R.  Co.  V.  Jones,  83  Ala.  376,  3  S  902. 

Aris. — Southern  Pac.  Co.  v.  Hogan, 
13  Ariz.  34.  108  P  240,  29  LRANS  813. 

Ark. — Lamden  v.  St.  Louis  South- 
western R.  Co..  116  Ark.  238,  170  SW 
1001;  St.  Louis  Southwestern  R.  Co. 
V.  Leflar,  104  Ark.  628.  149  SW  630; 
Arkansas  Cent.  R.  Co.  v.  Janson.  90 
Ark.  494.  119  SW  648;  Arkansas  Mid- 
land  R.  Co.  v.  Rambo,  90  Ark.  108,  117 
SW  784;  Sloan  v.  Little  Rock  R..  eic, 
Co.,  89  Ark.  674,  117  SW  561;  Arkan- 
sas Midland  R.  Co.  v.  Griffith,  63  Ark. 
491,  39  SW  550;  St.  Louis,  etc..  R.  Co. 
V.  Mitchell,  57  Ark.  418,  21  SW  883; 
Eureka  Springs  R.  Co.  v.  Tlmmone, 
61  Ark.  459,  11  SW  690;  Little  Rock, 
etc.,  R.  Co.  V.  Miles,  40  Ark.  298,  48 
AmR  10;  George  y.  St.  Louis,  etc..  R. 
Co..  34  Ark.  613. 

Cal. — Mitchell  v.  Southern  Pac.  R. 
Co..  87  Cal.  62,  26  P  245,  11  LRA  130. 

Colo. — Denver,  etc.,  R.  Co.  v.  Wood- 
ward. 4  Colo.  1;  Rio  Grande  Western 
R.  Co.  V.  Rubenstefn,  6  Colo.  A.  121, 
38  P  76. 

Del. — Braunsteln  v.  People's  R.  Co.. 
26  Del.  S6,  78  A  609. 
Oa. — Florida  Cent.,  etc.,  R.  Co.  t. 


to  arise  where  a  passenger  is  injured  by  jumping 
from  a  car,  in  a  well  grounded  fear  that  a  eoUision 
is  about  to  take  place." 

Objects  project^  from  other  trains.  The  pre- 
sumption of  negligence  has  been  held  to  arise  where 
a  passenger  is  struck  by  objects  projecting  from 
cars  passing  on  adjoinii^  tracks." 

1431]  (dd)  Derailments.  A  presiunption  of 
negligence  in  regard  to  the  condition  of  the  track, 
roadbed,  or  machinery,  or  in  regard  to  the  opera- 
tion of  the  train,  arises  where  injuries  are  shown  to 
have  been  received  by  a  passenger  in  a  derailment 
accident,*^  and  places  on  defendant  the  burden  of 
.accounting  for  the  derailment  and  showing  that  it 

Rudulph,  113  Ga;^l43.  38  SE  S2S;  Cen- 
tral R.  Co.  V.  Freeman,  7B  Oa.  531' 
Central  R.  Co.  v.  Sanders.  73  Ga,  513- 
Yonge  V.  Kinney.  28  Ga.  ill. 

111. — Peoria,  etc.,  R.  Co.  v.  Rey- 
nolds. 88  III.  418;  Heaxla  Indian- 
apolis, etc..  R  Co.,  76  111.  601;  Pltta- 
?yi'^'„**.*=  '  ^  ^o-  V.  Thompson.  66  III 
iS^V.P^l^"*-  I*-  Co.  V.  Yarwood, 

17  III.  609  66  AmD  682;  HIckey  v! 
Chicago  City  R.  Co..  148  111.  A.  197; 
Hill  v.  Chicago  City  R.  Co.,  126  111 
A.  152;  Roberts  v.  Chicago,  etc.,  R 
Co.  78  III.  A.  626;  Elgin  City  R.  Co. 
V.  Wilson.  66  111.  A.  364. 

.  „!["$-~r°!'i°'  ^^o-  Co.  V.  Volght. 
122  Ind.  288.  23  NE  774;  Louisville, 
etc.,  R,  Co.  V,  Jones.  108  Ind.  651  9 
NE  476;  Cleveland,  etc.,  R,  Co.  v. 
Newell.  76  Ind.  642;  Pittsburgh,  etc.. 
R.  Co.  V.  Williams,  Ik  Ind.  462;  South- 
em  R.  Co.  v.  Adams.  62  Ind.  A.  322 
100  NE  773;  Indiana  Union  Tract,  Co. 
v.  McKlnney,  39  Ind.  A.  86,  78  NB 
203:  Chicago,  etc.,  R.  Co.  v.  Grimm. 
25  ind.  A.  494,  57  NB  640. 

Iowa. — Weber  v.  Chicago,  etc.,  R 
Co.,  151  NW  852;  Cronk  v.  Wabash  R. 
Co..  123  Iowa  349,  98  NW  884;  Per- 
shing V.  Chicago,  etc.,  R.  Co.,  71  Iowa 
561.  32  NW  488;  Moore  v.  Des  Moines 
etc..  R.  Co.,  69  Iowa  491.  30  NW  61 
Kan, — Chicago,  etc.,  R.  Co.  v. 
Brandon.  77  Kan.  612,  96  P  573- 
Meador  v.  Missouri  Pac.  R.  Co.,  SI 
P  442;  Atchison,  etc.,  R.  Co.  v.  Elder. 
57  Kan.  312,  46  P  310;  Southern  Kan- 
sas R.  Co.  V.  Walsh.  46  Kan.  653,  28 
P  45;  Union  Pac.  R.  Co.  v.  Hand,  7 
Kan.  380. 

Ky. — Louisville,  etc..  R.  Co.  v. 
Mitchell,  162  Ky.  253,  172  SW  627- 
Pelton  V.  Holbrook,  66  SW  606,  21  Ky 
L  1824;  Louisville,  etc..  R.  Co.  v. 
Smith,  2  Duv.  666;  Louisville,  etc..  R. 
Co.  v.  Rltter.  2  KyL  385. 

La. — Reems  v.  New  Orleans  Great 
Northern  R.  Co..  126  La.  611,  52  S 
681. 


Me. — Berry  v.  Atlantic  R.  Co.,  109 
Me.  330,  84  A  740;  Hebert  v.  Portland 
R.  Co..  103  Me.  316,  69  A  266,  12S  Am 
SR  297,  13  AnnCas  886;  Stevens  v. 
European,  etc..  R.  Co.,  66  Me.  74. 

Md. — Baltimore,  etc.,  R.  Co.  v. 
Worthlngton,  21  Md.  275,  83  AmD 
578 

Mass. — Mlnihan  v.  Boston  Bl.  R. 
Co..  206  Mass.  401,  91  NB  414;  Car- 
roll V.  Boston  El.  R.  Co.,  200  Mass. 
527.  86  NB  79S:  Feltal  Middlesex 
R.  Co.,  109  -Mass.  898.  IS  AmR  720 
{street  car). 

Miss. — Brown  v.  Yasoo,  etc.,  R.  Co., 
88  Misa.  687.  41  S  383. 

Mo. — Brown  v.  Louisiana,  etc.,  B. 
Co..  256  Mo.  522.  166  SW  1060;  Powell 
V.  Union  Pac.  R.  Co.,  255  Mo.  420.  164 
SW  628;  Hurck  v.  Missouri  Pac.  R. 
Co.,  252  Mo.  39.  158  SW  581;  Norrts 
v-  St.  Louis,  etc.,  R.  Co.,  2S9  Mo.  695, 
144  SW  783;  McDonald  v.  Metropoll- 
Un  St.  R.  Co..  219  Mo.  468.  118  SW 
78.  16  AnnCas  810;  Logan  v.  Metro- 
politan St.  R.  Co.,  183  Mo.  682,  82 
SW  126;  Furnish  v.  Missouri  Pac.  R 
Co..  102  Mo.  669.  16  SW  316,  22  Am 
SR  800;  Furnish  v.  Missouri  Pac.  R. 
Co..  102  Mo.  438.  13  SW  1044,  22  Am 
SR  781;  Hipsley  v.  Kansas  City,  etc.. 
R.  Co.,  88  Mo.  348;  Slegel  v.  Illinois 
Cent.  R.  Co.,  186  Mo.  A.  646,  172  SW 
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was  without  negligence  on  the  part  of  its  employees, 
or  that  the  accident  could  not  have  been  prevented 
by  the  exercise  of  the  highest  degree  of  care  com- 


patible with  the  prosecution  of  its  business."  The 
presumption  may  be  rebutted  by  evidence  which 
makes  it  equally  probable  that  the  derailment  was 


420;  Williams  v.  Chicago,  etc.,  R.  Co.. 
169  Ho.  A.  468.  156  SW  S4;  Bowlln  v. 
Union  Pac  R.  Co.,  12S  Mo.  A.  419.  102 
SW  631;  Dimmitt  v.  Hannibal,  etc., 
R.  Co..  40  Mo.  A.  6S4. 

Mont. — Freeman  v.  Chicago,  etc.,  R. 
Co.,  154  P  912;  Pierce  v.  Great  Falls, 
etc,  R.  Co.,  22  Mont.  445.  66  P  867. 

Nebr. — Omaha  St.  R.  Co.  v.  Boesen, 
74  Nebr.  764.  105  NW  303,  4  LRANS 
122;  Spellman  v.  Lincoln  Rapid  Tran- 
sit Co.,  36  Nebr.  890,  55  NW  270.  «8 
AmSR  763.  20  LRA  816. 

Nev. — Sherman  v.  Southern  Pao. 
Co.,  S3  Nev.  385.  Ill  P  416.  115  P  B0», 
AnnCasl914A  287. 

N.  J. — Bergen  County  Tract.  Co.  v. 
Demarest,  62  N.  J.  L.  7Bfi,  42  A  729, 
72  AmSR  688. 

N.  Y.— Seybolt  v.  New  York,  etc, 
R.  Co..  96  N.  Y.  662,  47  AmR  75; 
Edrerton  v.  New  York,  etc.,  R.  Co., 
89  N.  Y.  227,  6  Transcr.  A.  248;  Cur- 
tis V.  Rochester,  etc.,  R.  Co.,  18  N.  Y. 
634,  76  AmD  268;  Braun  v.  Union  R. 
Co.,  116  App.  Dlv.  566,  100  NYS  1012; 
Adams  V.  Union  R.  Co.,  80  App.  Div. 
136.  80  NYS  264.  12  NYAnnCas  386; 
Hoiahan  t.  Metropolitan  St.  R.  Co..  73 
App.  Div.  164.  76  NYS  751;  Webster 
V.  Elmlra.  etc.,  R  Co.,  85  Hun  167,  32 
NYS  590;  Murphy  v.  Coney  Island, 
etc.,  R.  Co..  36  Hun  199:  Hegeman  v. 
Western  R.  Corp.,  16  Barb.  853  tad 
13  N.  Y.  9,  64  AmD  517];  Brlgnoll  v. 
Chicago,  etc.,  R.  Co.,  4  Daly  182. 
In  an  earlier  case  In  this  state  It  was 
held  that  the  mere  fact  that  a  street 
car  left  the  track  was  insufficient  to 
raise  a  presumption  of  negligence  on 
the  part  of  the  street  car  company. 
Hastings  v.  Central  Crosstown  R. 
Co..  7  App.  Div.  812.  S14,  40  NTS  93 
(where  uie  court  said:  ''Counsel  for 
the  plaintiff  Insists  that  neg-llgence  is 
to  be  imputed  to  the  defendant,  from 
the  mere  fact  that  the  car  left  the 
track,  upon  the  authority  of  Edger- 
ton  V.  New  York,  etc.  R.  Co..  S9  N.  T. 
227.  6  Transcr.  A.   248.  and  subse- 

aoent  cases  to  the  same  effect.  But 
le  rule  applied  in  that  case  refers 
altosether  to  steam  railways,  and  to 
cases  where  not  only  the  vehicles  but 
the  tracks,  are  within  the  entire  con- 
trol of  the  defendant.  It  would  be 
grossly  unjust  to  extend  that  rule 
to  street  railway  companies  which 
have  not  exclusive  control  over  the 
track  or  the  roadway,  but  whose 
tracks  are  dally  used  by  thousands 
of  other  vehicles,  and  are  placed  in 
public  streets  under  the  control  of 
the  city  authorities,  and  In  which 
work  is  constantly  being  done  on  or 
under  the  roadways  and  tracks"). 

Oh. — I>ak6  Shore  Electric  R.  v.  Ho- 
bart,  32  Oh.  Cir.  Ct.  154;  Cincinnati 
St.  R.  Co.  v.  Kelsey,  9  Oh.  Cir.  Ct. 
170,  6  Oh.  Cir.  Dec.  209;  Cincinnati, 
etc.,  R.  Co.  V.  Brown,  6  Oh.  Cir.  Ct. 
226.  2  Oh.  Cir.  Dec.  494. 

Okl. — Missouri,  etc.,  R,  Co.  v.  Van- 
dlvere.  42  Okl.  427,  141  P  799;  St. 
Louis,  etc.,  R.  Co.  v.  Nichols,  39  Okl. 
622,  136  P  169;  Muskogee  Electric 
Tract.  Co.  V.  Mclntire,  37  Okl.  684, 
133  P  213,  LRA1916C  361. 

Pa- — Reading  City  Pass.  R.  Co.  v. 
Eckert,  2  Pa.  Cas.  31,  4  A  630. 

S.  C. — McLean  v.  Atlantic  Coast 
Line  R.  Co..  81  S.  C.  100.  61  SE  900. 
1071,  128  AmSR  892,  18  LRANS  763. 

Tenn.— Illinois  Cent.  R.  Co.  v.  Por- 
ter, 117  Tenn.  13.  94  SW  666,  10  Ann 
Cas  789;  Illinois  Cent.  R.  Co.  v.  Kuhn, 
107  Tenn.  106,  64  SW  202. 

Tex. — San  Antonio,  etc.,  R.  Co,  v. 
Robinson,  73  Tex.  277.  11  SW  327; 
Texas,  etc.,  R.  Co,  v.  Suggs,  62  Tex, 
323;  Abilene,  etc^R.  Co.  v.  Burleson, 
(Civ.  A.)  167  SW  1177:  Freeman  v. 
Davis.  (Civ.  A.)  117  SW  186;  Hous- 
ton, etc.,  R.  Co.  V.  Cheatham,  62  Tex. 
Civ,  A.  1.  113  SW  777:  St.  Louis 
Southwestern  R,  Co.  v.  Black,  (Civ. 
A.)  93  SW  1071;  Galveston,  etc..  R. 
Co.  v.  Green.  (Civ,  A.)  91  SW  380; 
St.  Louis  Southwestern  R.  Co.  v.  Har- 
key.  39  Tex.  Civ.  A.  623,  88  SW  606; 
Boaaer  v.  Grumbach,  2  Tex.  Civ.  A. 


482,  21  SW  1010. 

Vt. — Parker  v.  Boston,  etc.,  R,  Co., 
84  Vt.  329,  79  A  865. 

Va. — Norfolk-Southern  R,  Co.  v. 
Tomllnson,  116  Va.  153,  81  SB  89; 
Waehlngton-Vlrglnia  R.  Co.  v.  Bouk- 
nlght.  113  Va.  696.  76  SK  1032.  Ann 
Casl913E  646  and  note:  Norfolk,  etc.. 
R.  Co.  V.  Rhodes,  108  Va.  176,  63  SE 
445. 

W.  Va. — Carrico  v.  West  Virginia 
Cent.,  etc.,  R.  Co.,  89  W.  Va.  SC.  19  SE 
571,  24  LRA  60, 

Wis. — Lockwood  v.  Chicago,  etc.  R. 
Co„  66  Wis.  60,  12  NW  401. 

Eng. — Carpue  v.  London,  etc.,  R. 
Co.,  6  Q.  B.  747,  48  ECL  747.  114  Re- 

6 tint  1431:  Pym  v.  Great  Northern  R. 
o.,  2  F.  &  F.  619;  Dawaon  v.  Man- 
chester, etc.,  R.  Co.,  7  H.  &  N.  1037; 
Plannery  v.  Wateriord,  etc,  R.  Co.. 
Ir.  R.  11  C.  L.  30;  Bird  v.  Great 
Northern  R.  Co..  28  L.  J.  Exch.  3: 
Great  Western  R,  Co.  v.  Fawcett,  8 
L.  T.  Rep.  N.  S.  31;  Dawson  v.  Man- 
cheater,  -  etc.,  R.  Co.,  6  L.  T.  Rep.  N. 
S.  682. 

Out. — Ferguson  v.  Canadian  Pac. 
R.  Co.,  11  OntWR  470. 

Compare  Shea  v,  Halifax,  etc.,  R. 
Co.,  47  N.  S.  366  (holding  that,  while 
the  happening  of  an>  accident  caused 
by  the  wheels  of  a  slowly  moving 
train  leaving  the  rails  does  not  of  It- 
self efTord  sufficient  grounds  to  enti- 
tle plaintiff  under  the  circumstances 
to  a  Judgment  in  his  favor,  it  consti- 
tutes an  element  not  to  overlooked 
in  considering  the  whole  case). 

"Plaintiff  makes  out  a  case  of  neg- 
ligence by  showing  the  derailment 
and  attendant  circumstances  and  the 
burden  then  shifts  to  defendant  to 
show  that  there  was  no  negligence 
on  its  part."  Patterson  v.  Spring- 
field Tract.  Co.,  178  Mo.  A.  250,  261, 
163  SW  955. 

[a]  XllustratlotiB. — (1)  Where  the 
truck  of  the  tender  to  an  engine 
leaves  the  rails  and  the  wheels  run 
on  the  crosstles  causing  a  passenger 
coach  to  tilt  over  and  a  passenger  Is 
injured,  the  rule  of  res  ipsa  loquitur 
applies.  Shaw  v,  Chicago,  etc.,  R. 
Co..  173  111.  A.  107.  (2)  The  testi- 
mony of  a  passenger  that  the  car  in 
whl(^  he  was  a  passenger  and  three 
other  cars  left  the  track  suddenly 
and  turned  over,  whereby  he  was  In- 
jured, shows  a  defect  In  the  rails  or 
wheels  of  the  cars  at  the  time  of  the 
accident,  and  requires  the  carrier  to 
explain  the  accident  in  order  to  es- 
cape liability.  Brown  v,  Yazoo,  etc., 
Valley  R.  Co.,  88  Miss.  687.  41  S  383. 
(3)  The  fact  that  the  wheels  of  a 
passenger  car  left  the  rails  and  ran 
along  the  ties  without  any  showing 
of  defective  wheels  or  trucks  made 
a  strong  prima  facie  showing  that 
the  track  or  roadbed  was  defective. 
Williams  V.  Chicago,  etc.,  R.  Co.,  169 
Ho.  A.  468,,  165  SW  64.  (4)  Where 
decedent  was  injured  by  being  thrown 
against  the  stove  by  the  sudden  de- 
railment of  a  street  car.  plaintiff 
could  assume  that  the  derailment 
was  caused  by  negligence,  and  if  the 
company  did  not  show  want  of  negli- 
gence, or  that  the  accident  was 
caused  by  an  independent  cause,  it 
would  conclusively  be  presumed  that 
the  accident  was  due  to  its  negli- 
gence. McDonald  v.  Metropolitan  St. 
R.  Co.,  219  Mo.  468,  118  SW  78,  16 
Ann  Cas  810. 

[b1  By  obstrnotlon  on  track. — (1) 
Where  a  wreck  was  caused  by  an  ob- 
struction on  the  track,  the  presump- 
tion Is  that  the  obstruction  was  due 
to  negligence  of  the  carrier,  requir- 
ing It  to  show  that  It  was  the  act 
of  another.  Broom  v.  Atlantic  Coast 
Line  R.  Co..  96  S.  C.  368.  80  SE  616. 
(2)  Where  a  street  car  passenger  was 
injured  by  the  derailment  of  a  car 
caused  by  a  brick  on  the  track,  plain- 
tiff established  a  prima  facie  case  by 
proof  of  her  relation  as  a  passenger, 
and  that  she  was  injured  by  the  de- 
railment of  the  car.  O'Oara  v.  St. 
Louis  Transit  Co.,  S04  Mo.  724,. lOS 


SW  54.  12  LRANS  840,  11  AnnCas 
860.  (3)  In  the  absence  of  any  other 
adequate  explanation,  negligence  of 
a  street  car  company  may  be  inferred 
from  the  fact  of  the  car  going  oft  the 
track,  whereby  a  passenger  was  In- 
jured, there  being  evidence  that  It 
had  gone  off  the  track  an  hour  before, 
and  that  Immediately  before  It  ran 
off  the  second  time,  causing  plain- 
tiff's injury,  it  was  running  at  the 
rate  of  fifteen  miles  an  hour,  down  a 
grade,  and  around  a  curve.  Harrl- 
man  v.  Reading,  etc.,  St.  R.  Co.,  173 
Mass.  28.  63  NE  156. 

[c]  AUegjag-  several  oawes  of  do^ 
raflment. — Where  a  complaint  clearly 
shows   the  relation  of   carrier  and 

fassenger,  and  it  appears  that  plaln- 
Iff,  the  passenger,  was  injured  by 
a  derailment,  tne  rule  of  res  Ipsa 
loquitur  applies,  notwithstanding 
several  causes  are  alleged  to  have 
produce  the  derailment.  Southern 
R.  Co.  V.  Adams,  52  Ind.  A,  322,  100 
NE  773. 

43,  Ala. — St.  Louis,  etc.,  R.  Co.  v. 
Savage,  163  Ala.  66,  60  S  118;  Orr  v. 
Boockholdt,  10  Ala.  A.  331.  66  S  430. 

Ark. — Sloan  v.  Little  Rock  R..  etc, 
Co..  89  Ark.  674,  117  SW  651;  Arkan- 
sas Midland  R.  Co,  v.  GrlfBth.  63 
Ark.  491.  39  SW  660. 

Cal. — Roberta  v.  State  Sierra  R. 
Co.,  14  Cal.  A,  180,  111  P  519,  627. 

Del.— Braun  stein  v.  People's  R.  Co., 

25  Del.  56.  78  A  609. 

Ga, — Florida  Cent.,  etc.,  R.  Co,  v. 
Rudulph.  113  Ga.  143,  38  SE  328. 

111. — McGrew  v.  Chicago,  etc..  R 
Co.,  142  111.  A.  210. 

Ind, — Indiana  Union  Tract.  Go.  v. 
McKlnney,  39  Ind.  A.  86,  78  NE  203: 
Cincinnati,  etc.,  R,  Co.  v,  Bravard,  38 
Ind.  A.  422,  76  NE  899;  Chicago,  etc, 
R.  Co.  V.  Grimm.  26  Ind.  A.  494,  67 
NE  640. 

Iowa. — Cronk  v.  Wabash  R.  Co.,  123 
Iowa  349.  98  NW  884. 

Kan. — Chicago,  etc..  R.  Co.  v.  Bran- 
don, 77  Kan,  612,  96  P  673:  Meador  v. 
Missouri  Pac  R.  Co.,  62  Kan.  866.  61 
P  442;  Atchison,  etc..  R.  Co.  v.  Elder, 
67  Kan.  312,  46  P  810. 

Ky. — Louisville,  etc.,  R.  Co.  V. 
Mitchell,  162  Ky.  263,  172  SW  627; 
Louisville  St.  R.  Co.  v.  Brownfleld,  96 
SW  912.  29  KyL  1097. 

La. — Reams  v.  New  Orleans  Great 
Northern  R.  Co.,  126  La.  fill,  S2  S 
681. 

Mass, — Feltal  v.  Middlesex  R.  Co.. 
109  Mass.  398,  12  AmR  720. 

Mo. — Hurck  v.  Missouri  Pac.  R. 
Co..  252  Mo.  39.  168  SW  581;  Siegel  v. 
Illinois  Cent.  R.  Co.,  186  Mo.  A.  646. 
172  SW  420;  Heyde  v.  St.  Louis  Tran- 
sit Co.,  102  Mo.  A,  637.  77  SW  127. 

Mont, —  Pierce  v.  Great  Falls,  etc, 
R  Co.,  22  Mont  446.  66  F  867. 

Nev. — Sherman  v.  Southern  Pac. 
Co.,  33  Nev.  385.  Ill  P  416.  116  P 
909.  AnnCasl914A  287. 

N.  J, — Bergen  County  Tract  Co.  v. 
Demarest  62  N.  J.  L.  766.  42  A  729, 
72  AmSR  685. 

N.  Y. — Retter  v.  Olean  St  R.  Co., 
140  App.  Div.  667,  125  NYS  674; 
Kllnger  v.  United  Tract.  Co.,  92  App. 
Div,  100,  87  NTS  864  [mod  on  other 
grounds  181  N.  T.  S21  mem,  78  NB 
1126  mem]. 

Okl,— Midland  Valley  R.  Co.  v.  Hll- 
Uard,  148  P  1001;  St  Louis,  etc.  R. 
Co.  V.  Poaten.  31  Okl.  821,  124  P  2. 

R.  I. — Cheatham  v.  Union  R.  Co.. 

26  R.  L  279.  68  A  881. 

Tenn. —  Illinois  Cent,  R,  Co.  v. 
Porter.  117  Tenn.  13.  94  SW  666.  10 
AnnCas  789:  lltlnois  Cent  R,  Co.  v. 
Kuhn,  107  Tenn.  106,  64  SW  202. 

Tex. —  Southern  Pac.  Co.  v.  Blake, 
61  Tex.  Civ.  A,  296,  138  SW  668; 
Texas,  etc,  R.  Co,  v.  Moaley,  (Civ. 
A.)  124  SW  485;  Norton  v.  Galveston, 
etc.  R.  Co..  (Civ.  A.)  108  SW  1044; 
Davis  V.  Galveston,  etc..  R.  Co.,  42 
Tex.  Civ.  A.  55.  93  SW  222;  Galves- 
ton, etc..  R.  Co.  V.  Green.  (Glv.  A.) 
91  SW  380;  St  Louis  Southwestern 
R.  Co.  V.  Harkey.  19  Tex.  Civ.  A.  6X2, 
88  SW  606;  IntenuUional,  eta.,  R.  Co. 
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not  due  to  n^ligenoe  on  defendant's  part,**  even 
Tithout  showii^  what  caused  the  derailment,"  or  it 
may  be  rebuttw  by  evidence  showing  that  it  was 
caused  by  the  acts  of  some  third  person,*^  or  by 
vis  major.**  But  proof  that  the  deraibnent  occurred 
from  some  unaccountable  cause  has  been  held  insufB- 
cient  to  overcome  the  presumption.**  While  plain- 
tiff need  not  show  any  negligence  causing  the  de- 
railment, if  he  alleges  general  negligence,  he  may 
ehow  specific  defects  without  destn^ing  the  pre- 
sumption of  negligence  on  the  carrier's  part.** 


An  auction  of  willful  injury  to  a  passenger  re- 
sulting from  a  derailment  cannot  be  sustained  by 
a  prima  facie  presumption  of  the  carrier's  n^i- 
gence  resulting  from  an  unexplained  derailment.^ 
1432]  (ee)  Breaking  of  HacUnoT  or  AppU- 
ances  or  Defects.  Where  an  accident  causing  in- 
juries to  a  i^senger  occurs  through  the  breaking, 
or  the  defective  condition  of  some  portion  of  the 
machinery  or  appliances  by  which  the  passenger  is 
carried,  a  prima  facie  case  of  negligence  on  the  part 
of  the  carrier  is  made  out,'^  as  where  the  aceid^ 


V.  Thompson.  84  Tex.  Civ.  A.  67,  77 
SW  489;  Houston,  etc.,  R.  Co.  t. 
Richards,  20  Tex.  Civ.  A.  203,  49  SW 
687. 

Va, — ^Waahington-Virginla  R.  Co.  v. 
Bouknight,  113  Va.  696,  7S  SB  1032, 
AnnCaslftlSSI  M:  Baltimore,  etc.. 
R.  Co.  V.  Noell,  83  Oratt.  (78  Va.) 
894. 

See  also  cases  supra  note  42. 

[a]  mspeoUon  of  traokif— In  an  ac- 
tion against  a  carrier  for  Injuries  to 
a  passenger  by  a  wreck,  a  defense 
that  the  wreck  was  caused  by  ma- 
licious persons  who  tampered  with 
the  track  casts  on  defendant  the 
burden  of  proving  not  ontv  that  the 
track  was  so  tampered  with,  but  also 
that  due  care  had  been  used  in  in- 
specting the  track  so  as  to  discover 
the  defects.  Norton  v.  Galveston, 
et-;..  R.  Co.,  (Tex.  Civ.  A.)  108  SW 
1044. 

4f.  Florida  Cent.,  etc..  R.  Co.  v. 
Rudulph,  113  Ga.  148.  38  S  328: 
Omaha  St.  R.  Co.  v.  Boeaen,  74 
Nebr.  764,  105  NW  308.  4  LRANS 
122:  Parker  v.  Boston,  etc.,  R.  Co., 
S4  Vt.  829,  79  A  865.  But  see  Weber 
V.  Chicago,  etc..  R.  Co.,  (Iowa)  151 
NW  852  (holding  that  proof  equally 
balanced  does  not  satisfy  defendant 
carrier's  burden  of  proof  to  show 
freedom  from  negligence  cast  on  it 
by  proof  of  derailment  of  Its  train). 

ia.1  mebnttat  beld  snffldeiit. — 
ere  after  the  submission  of  evi- 
dence which  authorized  the  Jury  to 
determine  that  plaintiff  was  injured 
by  a  derailment  of  defendant's  train 
of  cars  plaintiff  rested  her  case  on 
the  presumption  of  negligence  raised 
by  Uie  law,  and  defendant  introduced 
evidence  showing  that  at  the  time  of 
the  derailment  the  train  was  being 
run  at  a  reasonable  rate  of  speed; 
that  the  track  and  roadbed  were  in 
flrst-cloBS  cxmdltlon;  that  the  cause 
of  the  derailment  ■  was  a  freshly 
broken  flange  on  one  of  the  wheels 
of  a  car;  that  the  wheel  was  properly 
made,  and  before  being  used  was 
thoroughly  tested  at  the  manufac- 
tory, again  tested  before  being  placed 
under  the  car,  and  was  inspected 
during  the  trip  on  the  day  when  the 
accident  occurred,  and  was  appar- 
ently in  perfect  condition,  and  such 
evidence  was  not  only  uncontra- 
dicted, but  was  the  only  evidence 
introduced  as  to  the  cause  of  the 
derailment,  the  presumption  was  re- 
butted, and  In  the  abti^ence  of  proof 
of  negligence  a  verdict  for  plaintiff 
was  not  sustained  by  the  evidence. 
Florida  Cent,  etc.,  R.  Co.  v.  Rudulph. 
113  C3a.  143.  3S  328. 

Salmttliur  presumption  genarallr 
see  infra  f  1434. 

45.  Davis  V.  Qalveaton.  etc.,  R. 
Co..  42  Tex.  Civ.  A.  65,  93  SW  222; 
Norfolk-Southern  R.  Co.  v.  Tomlln- 
BOn,  lie  Va.  153,  81  SE  89. 

ta]  XUnstratlon. — The  jury  is  au- 
thorized to  find  that  the  inference  of 
negligence  from  derailment  of  a 
train  Is  rebutted  by  evidence  that  the 
train  had  run  two  hundred  miles 
without  anything  to  indicate  any  de- 
fect or  weakness  in  any  part  of  Its 
equl'>ment,  that  the  track  at  the 
place  of  the  accident  was  In  good 
condition,  that  the  engine,  the  mall 
car,  and  the  front  trucks  of  the  bag- 
gage car  passed  over  the  place  In 
safety,  and  that  the  train  was  going 
at  a  rate  of  only  six  or  eight  miles 
an  hour,  although   it  la  not  shown 


what  caused  the  accident  Davis  v. 
Galveston,  etc,  R.  Co.,  42  Tex.  Civ, 
A.  65,  93  SW  222. 

46.  Swigelsky  v.  Interurban  St.  R. 
Co.,  91  NTS  850:  Cheetham  v.  Union 
R.  Co..  26  R.  I.  279.  68  A  881. 

[a]  Illustration. — Where  there  is 
evidence  that  at  the  time  of  the  oc- 
currence a  strike  was  in  progress 
among  the  carrier's  employees,  that 
obstructions  had  been  placed  on  the 
track  at  various  points  and  several 
witnesses  testified  that  the  derail- 
ment was  accompanied  by  a  Jolt  as 
If  an  obstruction  had  been  run  over 
and  that  a  spike  was  picked  up  from 
the  track  near  the  place  of  the  acci- 
dent which  had  the  appearance  of 
having  been  run  over,  and  it  is  also 
proved  that  the  car  running  at  its 
maximum  speed  could  not  have  been 
derailed  at  that_point  by  its  speed, 
the  evidence  sufficiently  rebuts  the 
presumption  of  negligence  arising 
from  the  happening  of  the  accident. 
Cheetham  v.  Union  R.  Co.,  26  R.  I. 
279,  68  A  881. 

47.  Pierce  v.  Great  Falls,  etc.,  R, 
Co.,  22  Mont.  445,  56  P  867;  Galves- 
ton, etc.,  R.  Co.  v.  Crier,  45  Tex.  Civ. 
A.  434.  100  SW  1177.  See  also  supra 
g  1427. 

46.  Sloan  v.  Little  Rock  R.,  etc., 
Co.,  89  Ark.  674.  117  SW  551;  Shaw 
V.  Chicago,  etc.,  R.  Co..  173  HI.  A. 
107;  Houston,  etc.,  R.  Co.  v.  Llndsey, 
61  Tex.  Civ.  A.  67,  110  SW  995. 

[a]  Tbus  evidence  of  persons  who 
examined  the  railroad  track  and  car 
after  the  derailment  that  the  trade 
was  all  right,  and  that  they  could 
see  nothing  the  matter  with  the  car, 
is  insufficient  to  rebut  the  presump- 
tion of  the  railroad  company's  neg- 
ligence, arlslnir  from  the  derailment 
Itself,  especially  where  the  persons 
making  the  examination  are  not 
shown  to  have  been  competent  in- 
spectors. Houston,  etc.,  R.  Co.  v. 
Llndsey,  61  Tex.  Civ.  A.  «T.  110  SW 
995. 

49.  Patterson  v.  Springfield  Tract 
Co.,  178  Mo.  A.  860.  163  8W  >66.  Bete 
also  supra  S  148T. 

50.  Knight  V.  Tomblgbee  Valley 
R.  Co.,  190  Ala.  140.  67  S  288. 

61.  U.  S.— Murphy  v.  Mllford,  etc, 
R.  Co.,  210  Fed.  137,  126  CCA  666. 

Ala. — Birmingham,  etc.,  R.  Co.  v. 
Hosklns,  (A.)  69  S  339. 

Ark. — Arkansas  Midland  R.  Co.  v. 
Qrlfnth,  63  Ark.  491,  39  SW  660. 

Colo. — Denver  Tramway  Co.  v. 
Reld,  4  Colo.  A.  63.  36  P  269. 

Qa, —  Southern  R.  Co.  v.  Cunning- 
ham. 128  Ga.  90.  50  SB  979. 

111. — Chicago  Union  Tract.  Co.  v. 
NewmlUer,  216  111.  383.  74  NE:  410 
raff  lie  111.  A.  6261:  Wayne  v.  St. 
Louis,  etc..  R.  Co.,  166  111.  A.  3BS; 
Szczech  v,  Chicago  City  R.  Co.,  157 
111.  A.  150:  Chicago  City  R.  Co.  v. 
Wyckoff.  136  111.  A.  S42  faff  234  HI. 
613,  85  NB  2371;  McDonnell  v.  Chi- 
cago City  R.  Co..  131  III.  A.  227; 
Chicago  Union  Tract.  Co.  v.  Momm- 
sen,  107  111.  A.  353;  Chicago  City  R. 
Co.  V  Carroll,  102  111.  A.  202  [aff 
206  Til.  318,  68  NE  10871:  Wabash 
Western  R.  Co.  v.  Friedman,  41  111. 
A.  270  rrev  on  other  grounds  146  111. 
583,  SO  NE  353.  34  NB  11111- 

Ind. — Cleveland,  etc.,  R.  Co.  v. 
Hadley,  170  Ind.  204.  82  NE  1025,  84 
NE  13,  16  LRANS  627,  16  AnnCas  1; 
Tcrre  Haute,  etc.,  R.  Co.  v.  Sheeks, 
1B5  Ind.  74.  E6  NB  434;  Louiavllle. 
ptc    Perry    Co.    v.    Nolan,    135  Ind. 


60,  34  NE  710;  Cleveland,  etc.,  R 
Co.  V.  Newell,  75  Ind.  542. 

Ky. — Davis  V.  Paducah  R.,  etc.,  Co„ 
113  Ky.  267,  68  SW  140,  24  KyL  136. 

La. — Leverst  v.  Shreveport  Belt  R, 
Co.,  110  La.  399,  34  S  679. 

Md. — Western  Maryland  R.  Co.  v. 
State,  95  Md.  637,  53  A  969;  Philadel- 
phia, etc.,  R.  Co.  v.  Anderson.  72  Hd. 
619,  20  A  2,  20  Am9R  488  and  note. 
8  LRA  673:  Baltimore,  etc.,  R.  Co.  v. 
State.  68  Md.  136. 

Mass. — Hebblethwaite  v.  Old  Col- 
ony St.  R.  Co.,  192  Mass.  896,  78  NE 
477. 

Mich. — Garlach  v.  Detroit  United 
R.  Co.,  171  Mich.  474,  137  NW  256. 

Minn. — Goodaell  v.  Taylor,  41  Minn. 
207,  42  NW  873,  16  AmSR  700,  4  LRA 
673;  Wilson  v.  Northern  Pac.  R.  Co.. 
86  Minn.  278.  3  NW  333,  37  AmR 
410;  McLean  v.  Burbank,  11  Minn. 
277. 

Mo, — Redmon  v.  Metropolitan  St 
R.  Co..  185  Mo.  1.  84  SW  26.  105  Am 
SR  668:  Kite  v.  Metropolitan  St.  R 
Co.,  130  Mo.  182.  81  SW  262,  32  SW 
33,  51  AmSR  666;  Clark  v.  Chicago, 
etc..  R.  Co.,  127  Mo.  197.  29  SW 
1018;  Sharp  v.  Kansas  City  Cable  R 
Co.,  114  Mo.  94.  20  SW  93:  Holland 
V.  St  Louis,  etc,  R.  Co.,  105  Mo.  A 
117,  79  SW  G08:  Madden  t.  Missouri 
Pac.  R.  Co.,  60  Ho.  A,  666;  Y«rkes  v. 
Keokuk  Northern  Line  Packet  Ca.  7 
Mo.  A.  266. 

Nebr. — Copeland  v.  Omaha,  etc,  St 
R.  Co..  98  Nebr.  42,  151  NW  947. 

N.  J. — Kuttner  v.  New  Jersey  Cent 
R.  Co..  80  N.  J.  L.  11,  81  nT  X  L. 
781,  77  A  470  (aft  80  A  1136], 

N.  T. — Miller  v.  Ocean  SS.  Co.,  118 
N.  T.  199,  28  NB  462;  Holbrook  v. 
Utica,  etc.,  R.  Co..  12  N.  T.  286,  6i 
AmD  602:  Spaeth  v.  Manhattan  R. 
Co.,  109  App,  Dlv.  819,  96  NTS  861; 
Stem  T.  Westchester  Electric  R.  'Co.. 
99  App.  I>iv.  491,  90  NTS  870:  Gil- 
more  V.  Brooklyn  Heights  R.  Co.,  6 
App.  DIv.  117,  39  NTS  417;  Hitch- 
cock V.  Brooklyn  City  R.  Co..  44  Hun 
687.  8  NTSt  848;  Goodrich  v.  Penn- 
sylvania, etc..  Canal,  etc.,  Co.,  29  Hun 
50:  Burke  v.  SUte,  64  Misc.  SS8,  119 
NTS  1089;  Winter  v.  Interurban  St 
R.  Co.,  49  Misc.  131,  96  NTS  1009; 
Wynn  v.  Central  Park,  etc,  R.  Co., 
14  NTS  172  [rev  on  other  grounds 
183  N.  T.  676.  80  NE  721]:  Miller  v. 
Ocean  Steamship  Co..  6  NTSt  664. 

Oh. — Cincinnati  Tract  Co.  v.  Hol- 
zenkamp.  74  Oh.  St  879,  78  NB  629. 
113  AmSR  980  and  note,  6  LRANS 
800. 

Pa. — Pern  v.  Pennsylvania  R.  Co., 
96  A  690;  Dougherty  v.  Pittsburgh 
R.  Co.,  213  Pa.  346.  62  A  926;  Mc- 
Cafferty  v.  Pennsylvania  R.  Co..  198 
Pa.  339,  44  A  436,  74.  AmSR  690; 
Keator  v.  Scran  ton  Tract.  Co.,  191 
Pa.  102,  43  A  86,  71  AmSR  768,  44 
LRA  646;  Clow  v.  Pittsburgh  Tract 
Co.,  158  Pa-  410,  27  A  1004;  Fleming 
V.  Pittsburgh,  etc.,  R.  Co.,  158  Pa. 
130,  27  A  85B.  38  A^nSR  886,  22  LRA 
361;  Pennsylvania  R.  Oo.  v.  Books, 
57  Pa.  339.  9S  AmD  229;  Laing  v. 
Colder.  8  Pa.  479.  49  AmD  533. 

R.  I. — Murray  v.  Pawtuxet  Valley 
St  R.  Co..  25  R.  L  209.  65  A  491. 

Tex. — Galveston,  etc.,  R.  Co.  v. 
Toung,  45  Tex.  Civ.  A.  430,  100  SW 
993:  Dallas  Cons.  Electric  St  R.  Co. 
v.  Broadhurst,  28  Tex.  Civ.  A.  680, 
68  SW  315. 

Va. — Baltimore,  etc,  R.  Co.  v. 
Noell,  32  Oratt  (78  VaJ  894;  BalU- 
more.  etc..  R.  Co.  V.  wlf^tman,  89 


For  later  eases,  d«relepDUBta  and  aluuMTM  in  the  law  see  oumulatlve  Annotations,  same  title.  ps«e  and  note  number. 
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was  caused  by  the  breaking  of  a  oar  wheel'*  or 

axle,"  or  by  the  paaaeoger  reeeiving  a  shoek  of  elec- 
tricity because  of  a  defect  in  the  insalation  or  other 
appliances."*  It  is  then  incumb^t  on  thh  carrier,  in 
order  to  prevent  a  recovery,  to  show  that  the  injuiy 
occurred  without  any  negligence  on  its  part,  and 


that  it  was  ttie  result  of  an  inevitable  aocidenf 
[}  1433]  (ff)  Exploatons.  Injuries  to  a  passenger 
caused  b^  an  explosion  on  or  about  the  car  in  which 
he  is  riding,^  such  as  by  an  explosion  of  the  boiler 
of  the  locomotive,"*  or  of  the  controller  box  of  an 
electric  car,"*  or  of  a  lunp  in  the  car  or  othra- 


Oratt.  (70  Va.)  431. 

Wash. — Pate  v.  Columbia,  etc.,  R. 
Co.,  fi2  Wash.  166,  100  P  324. 

WlB. — Foldachneider  v.  Chicago, 
•tc.  R.  Co..  122  Wis.  423.  99  NW  1034. 

Kng.- — Gee  v.  Metropolitan  R.  Co., 
U  R.  8  Q.  B.  161;  Harrison  v.  Lon- 
don, etc.,  R.  Co.,  Cab.  &  B.  640. 

Que. — Oormaln  v.  Montreal,  etc.,  R. 
Co..  6  L.  C.  172. 

"It  has  been  often  held  that  proof 
of  Injury  to  a  paBsenger  in  conse- 
quence oC  the  breaklns  or  failure  of 
a  vehicle,  roadway,  or  other  appli- 
ances owned  or'controlled  by  the  car- 
xler  or  used  by  It  In  makinE  the 
transit,  or  the  manner  of  their  oper- 
ation, raised  a  nreaumption  of  negll- 

Eence  against  the  earner."  Southern 
L  Co.  V.  Cunningham,  123  Oa.  90,  93, 
60  SB  979. 

[a]  Th«s  a  presumption  of  nesll- 
gence  has  been  held  to  arise  where 
a  pasnnrer  was  injured:  (1)  By 
the  fall  of  the  trolley  pole  as  he  was 
boarding  or  alighting.  Chicago  City 
R.  Co.  T.  Carron,  206  111.  218,  68  NE 
108?   [aft  102  111.  A.  202]  (without 

Siroof  as  to  what  caused  the  pole  to 
all);  Cincinnati  Tract.  Co.  v.  Hol- 
senkamp.  74  Oh.  BL  179,  78  NB  62ft, 
lis  AmSR  »80  and  note,  6  LRANS 
800  and  note.  (2)  By  the  giving  way 
of  a  handrail  on  a  street  car.  Mc- 
carty V.  St.  Louis,  etc.,  R.  Co.,  106 
Mo.  A.  696.  80  8W  7.  (3)  By  a  sate 
on  the  platform  swinging  open  while 
the  car   was   In   motion,  atlpwltig 

f ialntlfC  to  fall  through  and  thereby 
njuring  her.  Spurlock  v.  Shreve- 
port  Tract.  Co.,  118  La.  1.  42  S  675 
(holding  that,  where  a  passenger  fell 
from  the  platform  of  a  street  car  and 
was  killed  in  consequence  of  the  gate 
not  being  securely  fastened,  the 
question  oeing  as  to  whether  the 
gate  had  been  Insecurely  latched  or 
was  unlatched  by  the  passenger  him- 
self, the  burden  of  proof  Is  on  the 
carrier);  Aston  v.  St.  Louis  Transit 
Co..  105  Mo.  A.  226,  79  SW  999.  (4) 
By  the  collapse  of  a  trapdoor  which 
formed  a  part  of  the  floor  of  a  street 
car,  under  the  weight  of  a  passenger 
who  was  simply  walking  thereon. 
Jorden  v.  St.  Louis,  etc.,  R.  Co..  122 
Mo.  A.  330,  99  SW  492. 

[b]  ramiig  wladoWi^d)  Where 
a  passesger  raised  a  window  sash 
with  due  care  until  it  was  latched, 
and  because  of  a  defective  condition 
of  the  catch  It  fell  and  injured  her, 
the  case  is  within  the  rule  that  a 

Eassenger  injured .  without  his  fault 
y  a  defective  appliance  of  the  car- 
rier's is  prima  facie  entitled  to  re- 
cover. Cleveland,  etc.,  R.  Co.  v.  Had- 
ley,  40  Ind.  A.  731,  82  NE  1025  [aft 
ITO  Ind.  204,  82  NB  1025.  84  NE  13, 
16  LRANS  627,  16  AnnCas  1].  (2) 
But  the  presumption  of  negligence 
has  been  neld  not  to  arise  from  the 
fall  of  a  car  window  from  the  ledge 
on  which  it  rests  while  closed.  Mur- 
ray v.  Metropolitan  Dlst.  R.  Co..  27 
L.  T.  Rep.  N.  S.  762.  (3)  Where  It 
appears  that  the  window  and  Its  at- 
tachments were  In  good  order,  and 
that  the  fall  must  have  been  due  to 
It  not  having  been  properly  fastened, 
and  there  is  no  evidence  that  defend- 
ant's employees  raised  the  window, 
plaintiff  cannot  recover.  Faulkner 
V.  Boston,  etc  R.  Co.,  187  Mass.  254. 
72  NE  976. 

[c]  Clio  ordlnaKy  bvninf  oat  of 
a  SBM  used  to  prevent  an  excessive 
amount  of  electricity  from  entering 
the  motors  of  electric  street  cars  is 
not  prima  facie  evidence  of  negli- 
gence in  an  action  for  injuries  to  a 
passenger  alleged  to  have  been  caused 
thereby.  Cassady  v.  Old  Colony  St. 
R.  Co..  184  Mass.  168,  68  NB  10,  68 
LRA  tiB. 

td]   Ssfsettn  ewrtala  hoeb-^a 


presumption  of  negligence  does  not 
arise  where  a  passenger  is  Injured 
In  alighting  from  an  open  street  rail- 
road car  by  having  her  dress  catch 
on  a  broken  curtam  hook.  Kelly  v. 
New  York,  etc,  R.  Co.,  109  N.  T.  44, 
16  NE  879. 

[e]  The  breaking  of  a  rati  In  a 
railroad  track,  when  not  shown  to 
have  been  due  to  vis  major  or  un- 
avoidable accident,  is  Indicative  of 
negligence  In  the  railroad  as  against 
a  passenger,  regardless  of  the  condi- 
tion of  the  track  prior  to  the  time 
of  the  break.  Western  Maryland  B. 
Co.  v.  Shivers.  101  Md.  391,  61  A  618. 

S8.  Toledo,  etc.,  R.  Co.  v.  Begga, 
SB  111.  80;  Ware  v.  Gay.  11  Pick. 
(Mass.)  106. 

[a]  The  prcnunptlon  arising  fkom 
a  itrokM  ear  wheel  Is  rehnttM  by 
evidence  that  the  wheel  was  manu- 
factured and  tested  by  the  most 
skillful  manufacturers,  and  that 
wheels  of  that  kind  were  In  common 
use.  Toledo,  etc.,  R.  Co.  v.  Beggs,  85 
111.  80. 

63.  Ind. — Ohio,  etc.,  R.  Co.  v. 
Volght,  122  Ind.  288,  23  NE  774. 

Md. — Western  Maryland  R.  Co.  v. 
State.  96  Md.  637,  63  A  969. 

Mo. — Lemon  v.  Chanslor,  68  Mo. 
340.  • 

N.  Y.— Alden  v.  New  York  Cent.  R. 
Co.,  26  N.  Y.  102.  82  AmD  401;  Hege- 
man  v.  Western  R.  Corp.,  13  N.  Y.  9, 
64  AmD  517. 

Pa. — Meier  v.  Pennsylvania  R.  Co., 
64  Pa.  225,  3  AmR  ESI. 

Wash. — Pate  v.  Columbia,  etc^  R. 
Co„  B2  Wash.  166.  100  P  324. 

Eng. — Christie  v.  Griggs,  2  Campb. 
79;  Israel  v.  Clark.  4  Esp.  259;  Daw- 
son V.  Manchester,  etc.,  R.  Co.,  7  H. 
&  N.  1037. 

Ont. — Thatcher  v.  Great  Western 
R.  Co.,  4  V.  C.  C.  P.  643. 

54.  III. — Blckhof  V.  Chicago,  etc., 
St.  R.  Co.,  77  111.  A.  106. 

Ky. — South  (Tovington,  etc.,  R.  Co. 
V.  Smith,  86  SW  970,  27  KyL  Sll. 

Mass. — McDonough  v.  Boston  El- 
R.  Co.,  208  &Iass.  436,  94  NE  809. 

Mo. — McRae  v.  Metropolitan  St.  TL 
Co.,  12S  Mo.  A.  662,  lUS  SW  1082. 

N.  T. — D'Arcy  v.  Westchester  Elec- 
tric R.  Co.,  88  App.  Div.  26S,  81  NTS 
9GZ. 

Tez. — Dallas  Cons.  Bleotrlc  BL  R. 
Co.  V.  Broadhurst,  28  Tex.  Civ.  A. 
£30,  68  SW  816. 

[a]  ZUturtmtUma^d)  Where  the 
controller  box  on  an  electric  car  was 
charged  with  electricity  to  such  an 
extent  as  to  endanger  the  safety  of 
passengers  who  might  accidentally 
touch  It,  an  inference  of  negli- 
gence Is  warranted.  South  Covington 
etc.,  R.  Co.  V.  Smith.  86  SW  870,  27 
KyL  811.  (2)  Where  a  passenger  on 
a  street  car  was  injured  by  stepping 
on  an  electrified  metal  plate  in  de- 
fendant's car,  thus  receiving  an  elec- 
tric shock,  the  burden  is  on  de- 
fendant to  Show  that  the  presence  of 
the  electricity  could  not  have  been 
detected  and  prevented  by  the  exer- 
cise of  the  highest  degree  of  care. 
McRae  v.  Metropolitan  St.  R.  Co.,  125 
Mo.  A.  562,  102  SW  1032. 

66.  Ky. — Chesapeake,  etc.,  R,  Co.  v. 
Morgan,  129  Ky.  731.  112  SW  859; 
Morgan  v,  Chesapeake,  etc..  R.  Co., 
127  Ky.  433.  105  SW  961.  32  KyL  330. 
16  LRANS  790.  16  AnnCas  608. 

Mo. — Holland  v.  St.  Louis,  etc.,  R. 
Co.,  106  Mo.  A.  117,  79  SW  508. 

Pa. — Dougherty  v.  Pittsburgh  R. 
Co..  213  Pa.  346.  62  A  926. 

R.  I. — Murray  v.  Pawtuxet  Valley 
St.  R.  Co.,  26  R.  L  209.  66  A  491. 

Tex.— Galveston,  etc.,  R.  Co.  v. 
Toung,  46  Tex.  Cfv.  A.  480,  100  SW 
898. 

Utah.— ^ristensen  v.  Oregon  Short 
Line  R.  Co..  SS  Utah  187,  89  P  678, 


20  LRANS  255,  18  AnnCas  1159. 
See  also  cases  supra  notes  61-63. 

[a]  Xftjnrr  f rm  clBdar.1 — (1)  Where 
a  passenger  on  a  railroad  train  is 
injured  by  a  red  hot  cinder  from  the 
engine,  the  burden  of  proof  is  on 
the  railroad  company  to  show  that 
the  engine  was  properly  equipped. 
St.  Louis  Southwestern  R.  Co.  v. 
Parka.  40  Tex.  Civ.  A.  480,  90  SW 
348;  St.  Louis  Southwestern  R.  Co.  v. 
Parka.  (Tex.  Civ.  A.)  73  SW  439; 
Texas  Midland  R.  Co.  v.  Jumper,  24 
Tex.  Civ.  A.  671,  60  SW  797.  (2)  But 
it  has  been  held  that  instructions 
were  erroneous  which  placed  on  de- 
fencbuit  the  burden  of  proving  that 
it  had  selected,  or  exercised  the 
highest  degree  of  care  to  select,  the 
best  spark  arrester  In  usa.  Missouri, 
etc.,  R.  Ca  v.  HUohell,  84  Tex.  Civ. 
A.  394,  78  SW  94.  Well  known  and 
approved  machinery  and  appliances 
generally  see  supra  i  1374. 

[b]  where  the  brakes  of  a  street 
oar  fall  to  work  because  of  a  broken 
chain,  and  a  passenger  Is  injured,  the 
presumption  of  negligence  arises 
which  is  not  overcome  by  evidence 
that  the  brakes  held  on  a  previous 
trip  of  the  car.  Dougherty  v.  Pitts- 
burgh R.  Co..  213  Pa.  846,  62  A  926. 

6e.  Chicago  Union  Tract.  Co.  v. 
Newmiller,  215  111.  S83.  74  NE  410 
[aff  116  111.  A.  6251:  Brod  v.  St.  Louis 
Transit  Co.,  116  Mo.  A.  202,  91  SW 
993;  Lynch  v.  Metropolitan  St  R. 
Co..  90  NYS  878:  Houston,  ate.,  R. 
Co.  V.  Roach.  63  Tax.  Civ.  A.  96,  114 
SW  418. 

"The  mere  fact  that  an  explosion 
occurred  on  the  car  Is  prima-facle 
evidence  that  It  had  a  negligent 
origin  and  proof  of  such  fact  Imposed 
on  defendant  the  burden  of  showing 
by  evidence  that  the  explosion  was 
not  caused  by  any  breach  of  duty  on 
Its  part  hut  by  unavoidable  accident." 
Agnew  V.  Metropolitan  St.  R.  Co..  178 
Mo.  A.  119,  122.  165  SW  1110. 

67.  Robinson  v.  New  York  Cent., 
etc..  R.  C6.,  9  Fed.  877,  20  Blatchf, 
338;  Kelly  v.  Chicago,  etc.,  R.  Co.. 
113  Mo.  A.  468,  87  SW  583;  Caldwell 
V.  New  Jersey  Steamboat  Co.,  47  N, 
T.  282. 

[a]    The  explosion  of  a  boiler  In  a 

steamboat  is  prima  facie  evidence  of 
negligence.  Caldwell  v.  New  Jersey 
Steamboat  Co.,  47  N.  Y.  282. 

B8.  IIL — Garner  v.  Chicago  Cons. 
Tract.  Co.,  150  111.  A.  149. 

Mass.~Beattie  v.  Boston  El.  R. 
Co..  201  Mass.  3.  SS  XE  920. 

Mo. — Agnew  v.  Metropolitan  St  R. 
Co..  178  Mo.  A,  119.  165  SW  1110. 

N.  Y. — Paine  v.  Geneva,  etc..  Tract, 
Co.,  116  App.  Div.  729.  101  NYS  204; 
German  v.  Brooklyn  Heights  R.  Co.. 
107  App.  Div.  854.  95  NYS  112. 

Wash. — PIrebaugh  v.  Seattle  Elec- 
tric Co..  40  Wash.  6S8.  82  P  995,  111 
AmSR  990,  2  LRANS  836  and  note. 

Wis. — Gay  v,  Milwaukee,  etc  R, 
Co..  138  Wis.  348,  120  NW  283. 

fa]  Thns  (l)  where  plaintiff  waa 
injured  by  an  explosion  from  the 
controller  on  defendant's  street  car, 
and  the  evidence  of  an  expert  was 
that  the  accident  could  not  have  oc- 
curred from  any  other  cause  than  a 
defect  in  the  condition  of  the  electri- 
cal mechanism  and  equipment  of  the 
car,  and  there  was  no  evidence  to 
warrant  a  finding  that  such  an  acci- 
dent could  have  happened  from  any 
other  cause,  a  case  for  the  applica- 
tion of  the  doctrine  of  res  Ipsa  lo- 
quitur is  presented.  Beattle  v.  Boston 
EL  R.  Co.,  201  Mass.  8,  8«  NB  920.  (3) 
Proof  of  injury  to  a  passenger  on  a 
street  car  by  reason  of  an  explosion 
in  the  controller  box  of  a  passing 
ear  is  proof.  In  the  absence  of  ex- 
planation br  tbo  company,  that  the 
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vehicle,"  have  been  held  to  make  out  a  prima  facie 
case  of  n^l^ence  on  the  part  of  the  carrier  unless 
it  is  evident  that  the  explosion  was  snch  that  it 
could  not  have  been  prevented  by  that  high  degree 
of  care  required  of  carriers.* 

[%  1434]  dd.  Bebntting  Presumption.  The  pre- 
sumption of  n^ligence  on  the  part  of  the  carrier, 
arising  from  the  circumstances  of  the  injury  to  a 
passenger,  under  the  doctrine  of  res  ipsa  loquitur, 
is  a  presumption  of  fact  and  not  of  law,  and  al- 
though of  itself  suflBcient  to  support  a  verdict  for 
the  passenger,"  it  may  be  rebutted  by  the  carrier, 
in  doii^  which  the  burden  is  on  the  carrier  to  show 
that  the  accident  was  inevitable,  or  could  not  have 


been  prevented  by  the  exercise  of  the  required  de- 
gree of  skill  and  care  on  its  part,*'  or  that  it  would 
not  have  occurred  but  for  the  passenger's  own  negli- 
gence.'' Although  it  has  been  held  that  the  carrier 
must  explain  the  cause  of  the  accident  in  order  to 
rebut  the  presumption  of  negligence,**  as  a  general 
rule  the  burden  is  not  on  it  to  furnish  a  satisfactoiy 
explanation,  of  the  cause  of  the  accident,  but  merely 
to  rebut  the  inference  that  it  has  failed  to  use  due 
care,"  and  it  is  generally  sufficient  if  the  carrier 
produces  sufficient  evidence  to  balance  the  presump- 
tion without  overcoming  it  by  the  preponderance  of 
the  evidenee."  Bat  it  has  been  held  that  the  burden 


accident  arose  from  Its  want  of  care, 
when  It  was  shown  that  such  an  ex- 

Filosion  indicated  a  cause  not  usual 
n  the  ordinary  operation  of  street 
cars.  German  v.  Brooklyn  Heights 
R.  Co.,  107  App.  Dlv.  85*.  95  NYS  112. 
(3)  The  sudden  blazine  out  of  flame 
from  the  controller  of  a  trolley  car 
is  of  an  unusual  and  unexpected 
character  and  such  as  to  hring:  Into 
application  the  doctrine  res  ipsa 
loquitur.  In  an  action  for  Injuries  to 
a  passenger  occasioned  by  the  rush 
of  the  passengers  to  ffet  oft  the  car 
immediately  after  the  occurrence,  but 
that  doctrine  merely  raises  a  pre- 
sumption which  yields  readily  to 
evidence.  Garner  v.  Chicago  Cons. 
Tract.  Co.,  150  111.  A.  149. 

[b]  Qxomu  oeffllgvno*. — The  fact 
that  an  explosion  occurs  in  the  con- 
troller box  of  a  street  car  which  up 
to  the  time  of  the  explosion  was  run- 
ning smoothly  is  not,  under  the  doc- 
trine of  res  ipsa  loquitur,  a  showing 
of  gross  negligence  on  the  part  of 
the  operatives  of  the  car.  Martin  v. 
Boston,  etc,  St.  R.  Co.,  206  Mass.  16, 
91  NB  159. 

[c]  Jamplnr  from  owr. — The  fact 
that  the  passenger  jumped  from  the 
car,  with  a  view  of  saving  himself, 
and  was  injured  does  not  deprive  him 
of  the  right  to  insist  that  proof  of 
the  accident,  the  blowing  out  of  a 
controller,  presumptively  shows  ac- 
tionable negligence  on  the  company's 
part.  Firebaugh  v.  Seattle  Electric 
Co.,  40  wash.  fifiS,  82  P  996,  111  Am 
SR  990,  2  LRANS  836. 

69.  Hughes  V.  Atlantic  City,  etc., 
R.  Co.,  85  N.  J.  L,  212.  89  A  769.  LRA 
19ieA  927;  Wllkie  v.  Bolster.  3  B.  B. 
Smith  (N.  Y.)  327. 

60.  Bigwood  V.  Boston,  etc.,  R. 
Co..  209  Mass.  345,  95  NE  761.  36 
LRANS  113. 

61.  Cal.— Bush  v.  Bamett.  96  Cat. 
202.  31  P  2. 

Mass. — Feltal  v.  Middlesex  R.  Co., 
109  Mass.  398,  12  AmR  720. 

N.  Y.— -Breen  v.  New  York  Cent., 
etc.,  R.  Co.,  109  N.  T.  297,  16  NB  60, 
4  AmSR  460. 

Tex. — Bonner  v.  Grumbach,  2  Tex. 
Civ.  A.  482,  21  SW  1010. 

Ont. — ^Thatcher  v.  Great  Weatem 
R.  Co.,  4  U.  C.  C  P.  543. 

See  also  supra  ||  1426-1439. 

09.  TT.  S. — ^New  Jersey  R.,  etc., 
Co.  v.  Pollard.  22  Wall.  841,  22  L.  ed. 
877:  Stokes  v.  Saltonstall,  13  Pet. 
181.  10  L.  ed.  US;  McKinney  t.  Nell, 
16  >.  Cas.  No.  8,866,  1  McLean  640. 

Ala. — Western  R.  Co.  v.  McQraw, 
18S  Ala.  220,  62  R  772;  Montgomery, 
etc.,  R.  Co.  V.  Mallette.  92  Ala.  209, 
9  S  863. 

Cal. — Bush  V.  Barnett.  96  Cal.  202. 
31  P  2;  Fairchlld  v.  California  Stage 
Co..  13  Cal.  599;  Walker  v.  Beaumont 
Land,  etc..  Co.,  IS  Cal.  A.  720,  115  P 
766. 

Pla. — Seaboard  Air  Line  R.  Co.  v. 
Thompson,  67  Fla.  155.  48  S  750. 

Ga. — Douthltt  V.  Louisville,  etc.,  R. 
Co.,  136  Ga.  351.  71  SB  470  {con- 
struing Civ-  Code  [1910]  If  2780. 
2714);  Georgia  R.,  etc..  Co.  v.  Gille- 
land,  133  Ga.  621,  66  SB  944;  Mc- 
Bwen  v.  Atlanta  R.,  etc.,  Co.,  120  Ga. 
1003,  4S  SE  821;  Yonge  T.  Kinney.  28 
Ga.  111. 


111. — Toledo,  etc..  R.  Co.  v.  Beggs, 

85  111.  80;  Pittsburgh,  etc.,  R.  Co.  V. 
Thompson.  56  111.  188;  Galena,  etc., 
R.  Co.  V.  Yarwood,  17  111.  509.  66 
AmD  682. 

Ind. — Louisville,  etc..  R.  Co.  v. 
Miller,  141  Ind.  633.  37  NB  34?: 
Louisville,  etc..  R.  Co.  v.  Faylor,  126 
Ind.  126.  25  NB  869;  Louisville,  etc.. 
R.  Co.  V.  Pedlgo,  108  Ind.  481,  8  NB 
627;  Cleveland,  etc..  R.  Co.  v.  Newell. 
104  Ind.  264,  3  NE  836;  Pittsburgh, 
etc..  R.  Co.  v.  Williams,  74  Ind.  462. 

Kan. — Atchison,  etc.,  R.  Co.  v.  El- 
der, 67  Kan.  312.  46  P  310. 

Ky. — Central  Pass.  R.  Co.  v.  Kuhn, 

86  Ky.  678.  6  SW  441,  9  KyL  726,  9 
AmSR  309'  Louisville,  etc.,  R,  Co.  v. 
Ritter,  86  Ky.  368.  3  SW  691.  9  KyL 
22. 

La. — Julien  v.  The  Wad&  Hampton, 
27  La.  Ann.  877. 

Md.— Stockton  V.  Prey,  4  GiU  406. 

46  AmD  138. 

Mass. — Ware  v.  Gay.  11  Pick.  106. 

Mich. — Congdon  v.  Detroit,  etc.  R. 
Co.,  179  Mich.  175,  146  NW  118. 

Minn. — McLean  v.  Burbank,  11 
Minn.  277. 

Miss. — Yazoo,  etc.,  R.  Co.  v.  Mes- 
sina, 109  Miss.  143,  67  S  968;  Basley 
V.  Alabama  Great  Southern  R.  Co., 
96  Mlsa.  396.  50  8  491. 

Mo. — Sharp  v.  Kansas  City  Cable 
R.  Co..  114  Mo.  94.  20  SW  93;  Sawyer 
V.  Hannibal,  etc..  R.  Co.,  37  Mo.  240, 
90  AmD  382;  Agnew  v.  Metropolitan 
St.  R.  Co.,  178  Mo.  A.  lis,  165  SW 
1110;  Klrkpatrlck  v.  Metropolitan  St. 
R.  do..  161  Mo.  A.  616,  148  SW  865; 
Rice  V.  Chicago,  etc.,  Xt.  Co.,  158  Mo. 
A.  36.  131  SW  374. 

Nebr. — Lincoln  Tract.  Co.  v.  Webb. 
73  Nebr.  136,  lOS  NW  268,  119  AmSR 
879;  Spellman  V.  Lincoln  Rapid  Tran- 
sit Co.,  86  Nebr.  890.  65  NW  270,  38 
AmSR  768,  20  LRA  816. 

N.  Y. — Curtis  V.  Rochester,  etc.,  R. 
Co.,  18  N.  .Y.  B84,  75  AmD  268;  Bowen 
V.  New  York  Cent.  R.  Co..  18  N.  Y. 
406,  72  AmD  629;  Paine  v.  Geneva, 
etc..  Tract.  Co.,  116  App.  Dlv.  729, 
101  NYS  204;  Brehm  v.  Great  West- 
ern K.  Co.,  34  Barb.  256;  Holbrook  v. 
Utica.  etc..  R.  Co..  IS  Barb.  118  [aft 
12  N.  Y.  236.  64  AmD  602];  Wilkle  V. 
Bolster,  3  E.  D.  Smith  327;  Brum- 
berger  v.  Jotine,  125  NYS  519:  Blal 
V.  Interurban  St.  R.  Co.,  90  NTS  434. 

Or. — Goss  V.  Northern  Pac.  R.  Co.. 

48  Or.  439.  87  F  149. 

Pa. — Fern  v.  Pennsylvania  R.  Co., 
260  Pa.  487,  95  A  590; .O'Connor  v. 
Scranton  Tract.  Co..  180  Pa.  444,  36 
A  866;  Pittsburg,  etc..  R.  Co.  v. 
Pillow.  76  Pa.  610,  18  AmR  424; 
Meier  V.  Pennsylvania  R.  Co.,  64  Pa. 
225,  3  AmR  681;  Sullivan  v.  Phila- 
delphia, etc.,  R.  Co..  30  Pa.  234,  72 
AmD  698;  Lalng  v.  Colder,  8  Pa.  479, 

49  AmD  633;  Reading  City  Pass.  R. 
Co.  v.  Eckert,  2  Pa.  Obm.  31,  4  A  530. 

S.  C. — Shelton  v.  Southern  R.  Co., 
86  S.  C.  98,  67  SE  899. 

Tex. — Mexican  Cent.  R.  Co.  v. 
Lauricella,  87  Tex.  277,  28  SW  277. 

47  AmSR  103. 

Va. — Roanoke  R..  etc..  Co.  v.  Ster- 
rett.  Ill  Va.  293.  68  SE  998;  Balti- 
more, etc.,  R.  Co.  V.  Wightman.  29 
Gratt.  (70  Va.)  431;  Parish  v.  Relgle, 
11  Gratt.  (62  Va.)  697,  82  AmD  666 
and  note. 


Eng. — Carpue  v.  London,  etc.,  R 
Co.,  1  Q.  R  747,  48  ECL  747,  114 
Reprint  1431;  Skinner  v.  London,  etc., 
R.  Co.,  6  Exch.  787,  165  Rmtrlnt  845; 
Great  Western  R.  Co,  v.  n,wcett.  9 
Jur.  N,  S.  339. 

Que. — Germain  v.  Montreal,  etc, 
R.  Co..  6  L.  C.  172. 

ParUonlar  appUoatlona  ot  tardea 
on  carrier  see  supra  If  1428-1432. 
68.    Cltjf,  etc._  R..Co.  y.  Svedborg, 


20  App.  (D.  C.)  643  [aff  194  U.  S.  201. 
24  set  666,  48  U  ed.  9351;  Louisville, 
etc,  R.  Co.  V.  Ritter,  86  Ky.  368.  8 


SW  59L  9  KyL  22:  Lincoln  Tract 
Co.  V.  Webb,  73  Nebr.  136,  102  NW 
268.  119  AmSR  879. 
Oontribntory  nerllnuoe  rMteraUr 

see  Infra  iS  1481-1628. 

64.  St.  Louis,  etc.  R.  Co.  v. 
Mitchell,  67  Ark.  418,  21  SW  883; 
Burke  v.  State,  64  Misc.  658,  119 
NYS  1089. 

66.  Fla. — Seaboard  Air  Line  R 
Co.  V.  Thompson,  67  Fla.  166,  48  3 
750. 

III. — Garner  v.  Chicago  Cons.  Tract. 
Co.,  150  111.  A.  149. 

Ind. — Louisville,  etc.,  R.  Co.  v, 
Jones.  108  Ind.  651,  9  NE  476.  Com- 
pare Cleveland,  etc.,  R.  Co,  v.  Hadley, 
40  Ind.  A.  73,  82  NB  1025  [aft  170 
Ind.  204,  82  NE  1025,  84  NE  13.  16 
LRANS  527,  16  AnnCas  1]  (holding 
that,  where,  in  an  action  against  a 
carrier  for  injury  to  a  passenger 
caused  by  a  car  window  sash  falllne. 
plaintiff  made  out  a  prima  facie 
case,  the  carrier  had  the  burden  of 
showing  all  the  collateral  facts 
necessary  to  explain  the  cause  of 
the  accident  and  of  showing  proper 
diligence  in  maintaining  the  car  and 
appliances  In  a  safe  condition). 

Iowa. — Tuttle  v.  Chicago,  etc.,  R. 
Co..  48  Iowa  236. 

Minn. — Bldridge  v.  Minneapolis, 
etc.,  R.  Co..  32  Minn.  253.  20  NW  151. 

Eng. — Hammack  v.  White,  11  C. 
B.  NT  S.  588,  103  BCL  588.  142  Re- 
print 926. 

66.  Cal. — Patterson  v.  San  Pran- 
cisco,  etc..  Electric  R.  Co.,  147  Cal. 
178,  81  I'  531. 

III. — Illinois  Cent.  R.  Co.  v.  Roths- 
child. 134  III.  A.  504;  Elgin,  etc. 
Tract.  Co.  v.  Hench.  132  III,  A.  535; 
Chicago,  etc..  Tract.  Co.  v.  Leonard, 
126  111.  A,  189. 

Mich. — Sewell  v.  Detroit  United  R. 
Co..  168  Mfch.  407.  123  NW  2. 

Nebr. — Lincoln  Tract,  Co,  v.  Shep- 
herd. 74  Nebr.  369.  104  NW  882,  107 
NW  764. 

R.  I. — Murray  v.  Pawtuxet  Valley 
St.  R.  Co..  26  R.  T.  209.  55  A  491. 

Tex. — Pt.  Worth,  etc.,  R.  Co.  v. 
Day,  60  Tex.  Civ.  A.  407,  111  SW 

663. 

Utah. — Chrlstensen  v,  Oregon 
Short  Line  R.  Co.,  36  Utah  137,  99 
P  676,  20  LRANS  255,  18  AnnCas 
1159. 

Wis. — Gay  v.  Milwaukee  Electric 
R..  etc.  Co.,  138  Wis.  348,  120  NW 
283. 

[a]    Bzploslon     of  controller. — 

Proof  that  the  controller  of  a  street 
car  may  explode  without  any  negli- 
gence of  the  company  meets  the 
prima  facie  case  of  negligence  es- 
tablished by  the  proof  of  the  explo- 
sion of  the  controller  and  resulting 
injury  to  a  paasenrer.    Gay  v.  Uil- 


Por Ute OMM,  AemofUMrti  and  ahaaffsa  In  the  law  aee  anmulatlTe  Annotations,  Mune  title,  panand  not*  number. 

Digitized  by  LjOOg  IC 


§§  1434-1435] 


CARRIERS 


[IOC.  J.]  1039 


is  on  the  carrier  to  overcome  the  presumption  of 
negligence  to  the  satisfaction  of  the  jury,"'  and  that 
proof  that  the  accident  happened  from  some  inex- 
plicable cause,""  or  that  the  probabilities  are  equal 
that  the  accident  did  or  did  not  result  from  the 
carrier's  negligence,""  does  not  satisfy  the  burden  of 
proof  to  show  freedom  from  n^li^nce. 

1435]  (c)  Elevator  Oases.  A  passenger  injured 
on  an  elevator  has  the  burden  of  proving  n^ligence 
on  the  part  of  the  carrier  or  the  operator  of  the 
elevator  cansing  his  injury;™  but  where  he  proves 
the  fact  of  his  injury  from  an  accident  which  in  the 
usual  course  of  events  would  not  have  happened 
if  doe  care  had  been  used,  a  prima  facie  ease,  under 


the  doctrine  of  res  ipsa  loquitur,  is  made  out,  and 
it  is  then  incumbent  on  defendant,  in  order  to  pre- 
vent a  recovery,  to  show  that  the  accident  was  not 
due  to  n^ligence  on  its  part,'^  or  that  the  pas- 
senger's contributory  negligence  caused  the  injury.'* 
The  fact  of  the  falling  of  an  elevator  while  being 
operated  as  a  carrier  of  passengers  is  presumptive 
evidence,  of  either  negligence  in  its  operation  or 
that  it  was  out  of  repair  or  faultily  constructed, 
and  throws  on  the  owner  the  burden  of  showing 
freedom  from  negligence,'*  but  he  has  not  the  bur- 
den of  explaining  how  it  fell."  It  has  been  held 
that  where  an  elevator  suddenly  drops  about  four 
feet  causing  a  person  who  is  entering  to  fall  against 


waukee  Electric  R.,  etc..  Co.,  138  Wis. 
348.  120  NW  283. 

W«lg1it  uid  aitfllolanoy  of  uvULmam 
rMwnllr  see  Infra  iS  1450-1452. 

67.  Atkinson  v,  Brantley.  16  Ga.  A. 
129.  82  SE  773:  MisBOurl,  etc.,  R.  Co. 
V.  Vandlvere,  42  OW.  427,  141  P  799. 

68.  Muskoeee  Electric  Tract.  Co. 
V.  Eaton.  (Okl)  162  P  1109. 

68.  Weber  v.  Chicago,  etc.,  R.  Co.. 
(Iowa)  IBl  NW  852:  Easley  v.  Ala- 
bama Great  Southern  R.  Co.,  96  Mfsa. 
396.  60  S  491, 

70.  Monahan  v.  Equitable  L.  Ina. 
Co.,  (Iowa)  156  NW  994;  Cooper  v. 
Century  Realty  Co..  224  Mo.  709. 
128  SW  848:  Grlffen  v.  Manlce.  36 
Misc.  364.  73  NTS  569  [alt  74  App. 
I>lv.  371.  77  NYS  626  (aff  174  N.  Y. 
605.  66  NE  1109)1. 

71.  Cal. — Worden  v.  Central  Flre- 

Sroof  Bldg.  Co..  172  Cal.  94.  155  P 
39:  Treadwell  v.  Whlttier.  80  Cal. 
674,  22  P  266.  15  AmSR  175,  6  LRA 
498. 

Ga. — Helmly  v.  Savannah  Office 
Bldg.  Co..  13  Ga.  A.  498,  79  SE  364. 

111. — Pontius  V.  Commercial  Nat. 
Safe  Deposit  Co..  187  111.  A.  20;  An- 
derson Art  Co.  V.  Greenburff,  118  111. 
A.  220. 

Iowa. — Monahan    v.  Eoultable 
Ins.  Co..  156  NW  994. 

Mass. — Shattuck  v.  Rand.  142  Mass. 
83.  7  NE  43. 

Minn. — Goodsell  v.  Taylor.  41 
Mtnn.  207,  42  NW  873,  16  AmSR  700, 
4  LRA  673. 

Mo. — Orcutt  V.  Century  Bldg.  Co.. 
214  Mo.  35,  112  SW  532;  Anderson  v. 
American  Sash,  etc.,  Co.,  (A.)  182 
SW  819;  Chambers  v.  Kupper-Benaon 
Hotel  Co..  154  Mo.  A.  249,  134  SW  45. 

Nebr, — Wagner  v.  Farmers',  etc., 
Ins.  Co..  90  Nebr.  463.  133  NW  650. 

N".  Y. — Harvey  v.  Proctor.  158  App. 
Dfv.  139.  142  NYS  768;  Hubener  v. 
Heide.  73  App.  Div.  200.  76  NYS 
758;  Gag-e  v.  Waldorf  Astoria  Hotel 
Co.,  90  Misc.  331,  152  NYS  1019. 

Or. — Kelly  v.  Lewis  Inv.  Co.,  66 
Or.  1,  133  P  826,  AnnCasl915B  668. 

"The  doctrine  of  res  ipsa  loquitur 
applies  to  a  passenger  elevator.  The 
plaintiff  was  only  called  upon  to  show 
that  he  was  Injured  by  the  rapid  de- 
scent and  sudden  stopping  of  the 
elevator  and  that  the  elevator  was 
under  the  control  and  management 
of  the  defendant.  When  he  had  made 
such  proof  he  had  made  out  a  case 
presumptively  showing  negligence  on 
the  part  of  the  defendant.  The  bur- 
den then  devolved  upon  the  defend- 
ant to  show  that  It  was  not  guilty 
of  negliKence  for  which  It  could  be 
charged."  Worden  v.  Central  Fire- 
proof Bldg.  Co.,  172  Cal.  94.  96,  155 
P  839. 

"The  relation  between  the  owner 
and  manager  of  an  elevator  for  pas- 
sengers and  those  carried  In  It  Is 
similar  to  that  between  an  ordi- 
nary common  carrier  of  passengers 
and  those  carried  by  him.  The  same 
reason  exists  for  requiring  on  the 
part  of  the  owner  the  utmost  human 
car©  and  foresight,  and  for  making 
him  responsible  for  the  slightest  de- 
gree of  negligence,  and  alec,  In  case 
of  Injury  by  the  breaking  or  giving 
way  of  an  elevator,  for  putting  on 
him  the  onus  of  proving  that  it  was 
^rough  no  fault  or  neglect  of  his. 
Tbo  rule  as  to  care  applied  by  the 
court  below  was  within  this  rule." 


Goodsell  T.  Taylor,  41  Hinn.  207.  209. 
42  NW  873,  10  AmSR  700,  4  LRA 

673. 

"Where,  from  the  relation  of  the 
parties  and  the  manner  of  the  ac- 
cident, it  appears  that  an  Instrumen- 
tality causing  an  injury  was  at  the 
time  controlled  by  the  defendant,  and 
that  the  casualty  was  such  as  in 
the  usual  course  of  events  would  not 
have  occurred  if  those  who  managed 
the  thing  had  used  proper  care,  evi- 
dence of  the  Injury  and  of  the  inci- 
dents accompanying  and  tending  to 
produce  the  hurt  Inferentlally  shows 
that  the  accident  arose  from  the 
want  of  requisite  care.  That  Is,  by 
establishing  a  condition  of  surround- 
ing and  limiting  circumstances  whose 
existence  forms  an  antecedent  from 
which  the  principal  fact  of  negli- 
gence may  be  deduced  sufficient  to 
create  a  prima  facie  case,  requiring 
the  defendant,  who  evidently  had  a 
better  opportunity  to  know  the 
cause  of  the  harm,  if  he  would  avoid 
an  adverse  judgment  based  on  such 
state  of  the  case,  to  oBfer  evidence 
tending  to  overcome  the  deduction 
which  the  reason  of  the  Jury  makes 
from  the  facts  and  circumstances  so 
established."  Kelly  v.  Lewis  Inv. 
Co.,  66  Or.  1,  4.  133  P  826,  AnnCas 
1916B  S68. 

[a]  Presumption  trom  Injury. — 
An  Injury  to  a  passenger  on  a  pas- 
senger elevator  raises  a  presumption 
of  the  negligent  failure  of  the  owner 
of  the  elevator  to  exercise  the  ordi- 
nary diligence  required  of  him. 
Helmly  v.  Savannah  Office  Bldg.  Co., 
13  Ga.  A.  498,  79  SE  364;  Pontius 
V.  CTommercial  Nat.  Safe  Deposit  Co., 
187  111.  A.  20  (failure  to  make  In- 
spection); Burdette  v.  Chicago  Au- 
ditorium Assoc.,  196  III.  A.  186;  Mona- 
han V.  Equitable  L.  Ins.  Co.,  (Iowa) 
156  NW  994. 

[b]  The  fact  tlutt  Ml  elevator  sliot 
upward  after  it  had  reached  the  main 
floor,  and  while  plalntilX  was  at- 
tempting to  alight  from  It,  is  of 
Itself  evidence  of  want  of  care  and 
mismanagement  In  its  operation. 
Franklin  Printing,  etc.,  Co.  v. 
Behrens,  80  111.  A.  313  [aff  181  111. 
340,  64  NE  896];  Harvey  v.  Proctor, 
158  App.  Div.  139,  142  NYS  769 
(holding  that  where  there  Is  no  evi- 
dence as  to  the  acts  of  the  operator 
of  an  elevator  which,  while  in  good 
working  condition,  suddenly  moved 
upward  while  plaintiff  was  attempt- 
ing to  enter  it  and  then  descended  on 
his  foot,  it  will  be  presumed.  In  the 
absence  of  an  explanation,  that  the 
operator  was  negligent). 

rc]  Where  a  passenger  elevator 
rernied  to  stop,  but  continued  to  the 
top  of  the  shaft,  where  the  hoisting 
caoles  parted,  causing  the  car  to 
fall  and  thus  injuring  a  passenger, 
a  presumption  of  negligence  arose 
establishing  a  prima  racle  case  for 
the  passenger.  Diepenbrock  v.  Wove 
Realty  Co..  128  App.  Div.  888,  112 
NYS  539;  Keller  v.  Wove  Realty  Co., 
128  App.  Div.  154.  112  NYS  538. 

[d]  Additional  safeguards. — 
Where  plaintiff's  intestate  was  in- 
jured in  an  elevator,  plaintiff  was 
under  no   burden   to   prove   that  a 

Suard  In  common  use.  in  addition  to 
he  guards  used  by  defendant,  was 

Eracticable.  Monahan  v.  S^qultable 
h  Ins.  Co.,  (Iowa)  156  NW  S94. 


Te]  Brldeaoa  In  rebuttal  held 
nSuUnt, — Where,  in  an  action  for 
Injuries  to  an  elevator  passenger,  de- 
fendant shows  by  a  mechanician  in 
charge  of  the  elevator  his  daily  In- 
spection thereof  and  the  machinery, 
and  experts  showed  that  they  had 
made  Inspection  at  reasonable  inter- 
vals, with  a  view  to  certifying  to  the 
sumoiency  and  structural  soundness 
of  the  elevator,  the  evidence  over- 
comes the  Inference  of  negligence  of 
defendant  in  maintaining  unsuitable 
or  defective  appliances.  Cohen  v. 
Farmers'  L.  &  T.  Co..  70  Misc.  S48, 
127  NYS  561. 

78.  Cooper  v.  Century  Realty  Co., 
224  Mo.  7(ft.  123  SW  848. 

Goutrlbntory  negligence  gana rally 
see  infra  ii  1481-1526. 

73.  Cal. — Treadwell  v.  WhitUer, 
80  Cal.  674,  22  P  266,  13  AmSR  175.  6 
LRA  498. 

HI. — Stelskal  v.  Field.  238  111.  92. 
87  NE  117  [aJT  142  HI.  A.  1541; 
Springer  v.  Ford,  189  Hi.  430.  69  flE 
963,  82  AmSR  464,  62  LRA  930  [aff  88 
111.  A.  6291;  Hartford  Deposit  Co.  v. 
SolIItt.  172  111.  222,  50  NE  178.  «4 
AmSR  86  [aff  70  111.  A.  166]. 

Ind. —National  Biscuit  Co.  v.  Wil- 
son   (A.)  78  NE  251. 

Minn. — Goodsell  v.  Taylor,  41  Minn. 
207.  42  NW  873,  16  AmSR  700.  4 
LRA  673. 

Mo, — Orcutt  V.  Century  Bldg.  Co., 
214  Mo.  35.  112  SW  532. 

N.  Y- — Klein  v.  Fraser,  169  App. 
Div.  812.  155  NYS  848;  Harris  v. 
Guggenheim,  154  App.  Div.  289.  138 
NYS  1037;  Gage  v.  Waldorf  Astoria 
Hotel  Co.,  90  Misc.  381,  152  NYS 
1019;  Cohen  v.  Farmers'  L.  &  T.  Co., 
70  Misc.  548,  127  NYS  661. 

Or. — Kelly  v.  Lewis  Inv.  Co.,  86  Or. 
1,  133  P  826,  AnnCisl915B  668. 

R.  I. — Edwards  v.  Manufacturers' 
Bldg.  Co.,  27  R.  I.  248,  61  A  646.  114 
AmSR  37,  2  LRAN3  744  and  note, 
8  AnnCas  974. 

Wis. — Dibbert  v.  Metropolitan  Inv. 
Co.,  158  Wis.  60,  147  NWi,  148  NW 
1095.  LRA1916D  306,  812,  AnnCas 
I916E  924. 

[a]  Tlras  a  person  injured  through 
the  fall  of  a  hydraulic  elevator  In 
which  he  was  being  carried  as  a 
passenger  need  only  prove  that  he 
sustained  injury  by  the  breaking  of 
the  machinery  by  which  he  was  car- 
ried, and  that  such  machinery  was 
under  the  control  and  management  of 
defendants.  In  order  to  make  a  case 
raising  a  presumption  of  negligence 
on  the  part  of  defendants;  he  is  not 
bound  to  prove  what  constituted  the 
fault  or  negligence  of  defendants: 
the  burden  is  then  thrown  on  de- 
fendants to  show  that  they  were  not 
guilty  of  negligence  by  proof  that 
the  injury  was  raused  tiy  Inevitable 
casualty,  or  proof  of  any  fact  re- 
lieving defendants  from  responsi- 
bility. Treadwell  v.  Whlttier,  80  Cal. 
574,  22  P  266.  13  AmSR  176,  6  LRA 
498. 

[b]  Deviee  faUbir  to  aot<— That  a 
safety  device  or  catch  to  prevent  an 
elevator  from  falling  fails  to  act  in 
an  emergency  tends  to  establish  neg- 
ligence on  the  part  of  the  owner  un- 
der the  rule  of  res  Ipsa  loquitur. 
National  Biscuit  Co.  v.  Wilson,  (Ind. 
A.)  78  NE  261. 

74.  Klein  V.  Fraser,  169  App,  Div. 
812,  166  NTS  84Sj.^ase  v.  ^idorf 
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and  injure  another  person  who  is  a  passenger  in  the 
car,  and  there  is  no  showing  why  it  drops  or  that 
it  is  defective,  or  of  any  previous  trouble,  or  that 
the  operator  was  incompetent,  or  that  the  usual  pre- 
cautions were  wanting,  there  is  no  negligence  on 
the  part  of  the  owner. 

1436]  (S)  Relation  of  Oanier  and  Passenger. 
The  burdm  is  on  plaintifE  to  prove  that  he  was  a 
passenger,  and  as  such  was.  being  r^htfully  trans- 
ported "at  the  time  of  the  accident,"  although  dur- 
ing the  trial  there  is  no  sng^^estion  of  a  denial  of 
that  fact.'^  This  burden,  however,  is  aided  by  the 
presumption  that  a  person  traveling  in  a  railroad 
ear,  or  other  public  conveyance  used  for  passenger 
cairiage,  and  who  is  not  conneeted  with  the  carrier 
as  employee,  is  presumed  to  be  there  lawfully  afl  a 
passenger.^'  But  such  presumption  does  not  arise 
where  there  is  evidence  that  the  person  was  riding 

Astoria  Hotel  Co.,  90  Misc.  331,  162 
NTS  1019. 

76.  Elsey  v,  J,  L.  Hudson  Co.. 
(Mich.)  155  NW  377,  LRA191GB 
1284. 

78.  Ala. — Birmingrhara  R„  etc., 
Co.  V.  Washington,  192  Ala.  617,  69 
B  65:  Birmingham  R..  etc.,  Co.  v. 
McCurdy,  172  Ala,  488.  55  S  616; 
Alabama  City,  etc..  R.  Co.  v.  Bates, 
U9  Ala.  487.  43  S  98. 

111. — Carroll  v.  Chicagu  City  R.  Co., 
180  111.  A.  809;  KulpInBky  v.  Samp- 
sell,  145  HI.  A.  242;  ChlcaKO.  etc..  R. 
Co.  V.  Huston,  95  111.  A.  350  [aS  196 
III.  480,  63  NB  1028]. 

Ky. — Louisville,  etc.,  R,  Co.  v. 
Harmon.  64  SW  640,  23  KyL  871. 

Uo. — Retsenleltar  v.  St.  Ijoufs 
United  R.  Ca,  165  Mo.  A.  S9,  184  8W 
11. 

Mont. — Hosklns  v.  Northern  Pac. 
R.  Co.,  89  Mont.  394.  102  P  988. 

Nebr. — Lincoln  Tract.  Co.  v.  Webb, 
78  Nebr.  136,  102  NW  258,  119  AmSR 
879. 

Tex, — Missouri,  etc.,  R.  Co.  v.  Huff, 
98  Tex.  110.  81  SW  626  [rev  (Civ.  A.) 
78  SW  249];  Texas,  etc^  R.  Co.  v. 
Black,  87  Tex.  160,  27  SW  118. 

Utah. — Utah-Schuyler  v.  Southern 
Pac  Co.,  37  Utah  681.  109  P  458  [reh 
den  37  Utah  612,  109  P  10261. 

[a]  Fovtal  olerk.. — (1)  Where,  in 
an  action  by  a  railroad  postal  clerk 
for  injuries  incurred  when  he  was  off 
duty,  caused  by  the  derailment  of  a 
train,  plaintiff  elected  to  rest  his  case 
without  offering  any  testlmonv  as  to 
the  cause  of  the  derailment,  tne  bur- 
den was  on  him  to  prove  that  he  was 
a  passenger,  and  it  was  incumbent  on 
him  to  show  either  that  defendant 
was  under  a  specific  contractual  or 
statutory  obligation  to  the  govern- 
ment to  carry  him  in  the  mall  car 
where  he  was  at  the  time,  or  that 
defendant  recognized  the  request  for 
transportation  embodied  in  a  photo- 

fraph  commission,  relating  to  his 
ransportatlon  when  he  was  off  duty. 
Hosklns  V.  Northern  Pac.  R.  Co.,  39 
Mont.  394.  102  P  988.  (2)  But  where 
a  railroad  postal  clerk  was  In  charge 
of  the  mail  at  the  time  he  was  In- 
jured, the  burden  of  proving  that  he 
was  a  passenger  would  not  rest  on 
him.  as  Rev.  St.  i  4000  (U.  S.  Comp. 
St.  [1901]  p  2719).  imposes  on  rail- 
way companies  carrying  mall  the 
duty  to  carry  also,  without  extra 
compensation,  the  person  In  charge 
thereof.  Hosftlns  v.  Northern  Pac. 
R  Co.,  supra.  (3)  In  an  action  for 
the  death  of  a  railroad  mail  clerk,  the 
burden  of  proving  that  deceased  was 
In  the  discnaree  of  his  official  duties 
at  the  time  of  the  accident  In  which 
he  was  killed  Is  on  .plaintiff.  Schuy- 
ler V.  Southern  Pac.  Co..  87  Utah  681, 
109  P  468  [reh  den  37  Utah  612,  109 
P  1025]. 

[b]  One  who  attnapta  to  rUU  on 
a  nontnuutferable  paa»  issued  to  an- 
other has  the  burden  of  showing  that 
he  was  accepted  by  the  carrier  as  a 
passenger.  Beard  v.  International, 
etc.,  R.  Co.,  (Tex.  Civ.  A.)  171  SW 
663. 


on  the  train  as  a  trespasser,^'  as  where  he  was  rid- 
ing upon  a  car,  or  part  of  the  train,  not  intended 
for  the  accommodation  or  nse  of  passengers  ;**  nor 
is  there  any  presumption  that  one  riding  in  the  pri- 
vate vehicle  of  another  is  beii^  carried  as  a  pas- 
senger for  hil'e."^  Evidence  that  plaintiff  was  riding 
on  a  ticket  purchased  at  defendant's  ticket  office 
and  at  the  time  of  the  accident  was  a  passenger  on 
defendant's  train  which  was  being  operated  over 
its  railroad  is  prima  facie  proof  that  the  train  was 
being  operated  by  and  in  ehai^  of  defendant's 
employees.** 

A  person  on  a  freight  train  ourying  passengers 
is  presumed  to  be  thereon  as  a  passenger,"  paiv 
ticularly  where  it  is  required  by  statute  that  local 
freight  trains  shall  carry  passengers."  But  ordi- 
narily one  riding  on  a  train  nsed  for  conveying 
fre^ht  exclusively,"  or  on  a  freight  ear  of  a  mixed 


77.  Birmingham  R.,  etc..  Co.  v. 
McCurdy,  172  Ala.  488,  66  S  616. 

78.  U.  S. — Lydon  v.  Robert  Smith 
Ale  Brewing  Co.,  133  Fed.  830; 
Bryant  v.  Chicago,  etc.,  R.  Co..  53 
Fed.  997.  4  CCA  146. 

Cal. — Peo.  v.  Douglass,  87  Cal.  281. 
25  P  417;  Bond  v.  San  Francisco 
United  R.  Co.,  24  Cal.  A.  157,  140  P 
982. 

Colo. — Atchison,  etc.,  R.  Co.  v. 
Headland,  18  Colo.  477,  33  P  186,  20 
LRA  822. 

Ga. — Georgia,  etc.,  R.  Co.  v.  Tap- 
ley,  144  Ga.  453.  87  SE  473,  LRA 
1916C  1020. 

Ind. — Louisville,  etc.,  R.  Co.  v. 
Thompson.  107  Ind.  442,  8  NB  18.  9 
NE  367,  67  AmR  120, 

Mass. — Gray  v.  Boston,  etc.,  R.  Co.. 
168  Mass.  20,  46  NE  897.  ' 

Mo. — Anderson  v.  Missouri  Pac,  R. 
Co..  196  Mo.  442,  »S  SW  394.  118  Am 
SR  748. 

N.  Y. — Buffett  V.  Troy,  etc.,  R.  Co., 
40  N.  Y.  168. 

Pa, — Creed  v,  Pennsylvania  R.  Co.. 
86  Pa.  139.27  AmR  6B3;  Pennsylvania 
R.  Co.  V.  Books,  67  Pa.  S89.  98  AmD 
229. 

3.  C. — Iseman  v.  South  Carolina, 
etc.,  R.  Co..  62  S.  C.  666.  30  SE  48ft. 

Tex. — Missouri,  etc..  R.  Co.  v.  Wtl- 
llaras.  91  Tex.  265,  42  SW  855  [rev 
(Civ.  A.)  40  SW  350]. 

W.  Va, — Gilllngham  v.  Ohio  River 
R.  Co..  35  W.  Va,  688.  14  SE  243.  29 
AmSR  827,  14  LRA  798. 
-  [a]  Person  at  stetloa. — In  an  ac- 
tioA  for  injuries  received  by  plaintiff 
while  in  the  entrance  for  passengers 
to  defendant's  station,  testimony  that 

?laintlff  had  traveled  over  the  road 
or  fifteen  years,  and  that  after  the 
accident  she  was  helped  to  the  wait- 
ing room  for  ladies,  and  took  the 
train  for  home,  warrants  an  infer- 
ence that  she  was  within  defendant's 
implied  invitation  to  enter  the  place, 
and  was  a  passenger.  Gray  v.  Bos- 
ton. etCv.R-.  168  Maas.  20.  46  NE  397. 

[b]  Fresomptlon  tbat  holder  of 
pass  Is  MnployM. — The  fact  that  the 
Issuance  of  a  pass  to  a  person  would 
be  unlawful  if  he  were  not  an  em- 
ployee of  the  carrier  Issuing  the 
same  raises  the  presumption  that  he 
is  such  an  employee,  and  not  a  pas- 
senger. Gill  V.  Erie  R.  Co..  151  App, 
Dlv.  131,  135  NYS  355  [rearg  den 
152  App.  Dlv.  904.  136  NYS  1131]. 

79.  Southerland  v.  Texas,  etc..  R. 
Co..  (Tex.  Civ.  A.)  40  SW  193. 

80.  Ark. — Prescott,  etc..  R.  Co,  v. 
Hopkins.  122  Ark.  168,  182  SW  651. 

Cal. — Peo.  V.  Douglass,  87  Cal.  281, 
25  P  417. 

Ind. — Pennsylvania  Co.  v.  Coyer, 
163  Ind.  631.  72  NE  875. 

Iowa. — FItBglbbon  v.  Chicago,  etc., 
R.  Co.,  108  Iowa  614,  79  NW  477. 

La. — Snyder  v.  Natchez,  etc..  R.  Co., 
42  La.  Ann.  302.  7  S  582. 

Nebr. — Kadner  v.  Omaha,  etc.,  B. 
Co..  97  Nebr.  678,  151  NW  189. 

N.  C. — McGraw  v.  Southern  R.  Co., 
135  N,  C.  264.  47  SE  758. 

S.  C. — Iseman  v.  South  Carolina, 
etc..  R.  Co.,  62  S.  C.  666.  30  SE  488. 


Tex. — Prince  v.  International,  etc., 
R.  Co.,  64  Tex.  144. 

[a]  On  liaad  a»x. — The  presump- 
tion Is  that  one  riding  on  a  hand  car 
Is  not  legally  a  passenger,  and  It 
rests  on  him,  under  all  the  circum- 
stances of  the  case,  to  rebut  thei  pre- 
sumption, Willis  V.  Atlantic,  etc.,  R 
Co.,  120  N.  C.  608,  26  SE  784, 

[b]  XxolnslT*  trains. — Railroad 
companies  have  the  right  to  run 
trains  which  do  not  carry  passengers, 
or  to  run  trains  for  a  particular  per- 
son, or  for  a  particular  class  of  per- 
sons, and  If  one  boards  such  a  train 
with  notice  of  its  character  he  Is  not 

Eresumptively  a  passenger.  Whether 
e  should  be  treated  as  a  passenger 
or  not  depends  on  the  circumstances 
of  each  particular  case.  Fltsglbbon 
V.  Chicago,  etc..  R.  Co.,  108  Iowa  614. 
79  NWl77. 

[c]  Work  trains. — (l)  All  persons 
are  required  to  take  notice  that  rail- 
road work  trains  are  not  intended 
for  the  transportation  of  passengers, 
and  to  recover  for  injuries  to  a  per- 
son while  traveling  on  such  train  it 
must  be  shown  that  he  was  right- 
fully there,  and  that  the  company 
owed  him  the  duty  of  carrying  him 
safely.  Prescott,  etc..  R.  Co.  v.  Hop- 
kins, 122  Ark.  168.  182  SW  561;  Penn- 
sylvania Co.  v.  Coyer,  163  Ind.  631,  72 
NE  875.    (2)  A  person,  not  an  era- 

filoyee,  riding  on  a  work  train  in  vlo- 
atlon  of  a  rule  forbidding  the  carry- 
ing of  passengers  on  work  traUis,  Is 
presumed  to  be  a  trespasser,  and  this 
presumption  la  not  overcome  by 
proof  of  any  number  of  former  tres- 
passers having  ridden  therepn.  In- 
ternational, etc.,  B.  Co.  V.  Hanna, 
(Tex.  Civ.  A.)  58  SW  548. 

[d]  On  orowdsd  oar.^ — A  person 
standing  on  the  steps  of  a  moving 
street  car.  without  being  able  to  se- 
cure a  seat  or  standing  room  wltbin, 
is  presumed  to  be  there  with  the  con-' 
sent  of  those  In  charge  of  the  car. 
Kadner  v.  Omaha,  etc.,  St.  R.  Co.,  97 
Nebr.  678,  151  NW  169. 

[e]  On  slMtttma.. — ^Where  a  per- 
son Is  found  on  the  platform  of  a 
mall  car  or  on  some  other  car  not  in- 
tended for  the  accommodation  or  use 
of  passengers,  no  such  conclusion  as 
that  he  was  a  passenger  could  be 
legitimately  drawn.  Peo.  V.  Doug- 
lass, 87  Cal.  281,  25  P  417. 

81.  Lydon  v.  Robert  Smith  Ale 
Brewing  Co..  133  Fed.  830. 

83.  Lake  Erie,  etc..  R.  Co.  v.  De- 
long,  109  111.  A.  241. 

t&.  Ala. — Georgia  Pac.  R.  Co.  v. 
Love,  91  Ala.  432,  8  S  714,  24  AmSR 
927. 

Ind. — Woolery  v.  Louisville,  etc.. 
R.  Co.,  107  Ind.  381.  8  NE  226. 

Mo. — Norton  v.  St.  Louis,  etc.,  IL 
Co..  40  Mo.  A.  642. 

Tex. — Prince  v.  International,  etc.. 
R.  Co.,  64  Tex.  144. 

Va. — Southern  R.  Co.  v.  Dawson. 
98  Va,  577,  36  SE  996. 

84.  Kruse  v.  St.  Louis,  etc..  R- 
Co..  97  Ark-  187,  133  SW  841. 

B5.  Dysart  v.  Missouri,  etc.,  R. 
Co..  122  Fed.  228.  68  CCA.  592;  Purple 
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train,  is  presumed  not  to  be  a  passenger,  and  he  has 
the  burden  of  showiiw  special  circumstances  to  re- 
but this  presumption. 

As  between  connecting  carriers,  where  a  passen- 
ger buys  what  purports  to  be  a  through  ticket  from 
the  first  carrier,  he  will  be  presumed  to  be  under 
such  carrier's  care  during  the  whole  trip,  aud  the 
burden  is  on  such  carrier  to  show  otherwise." 

Bebatting  presumption.  The  presumptions  as  to 
the  relation  of  passenger  and  carrier,  arising  from 
the  manner  in  which  a  person  is  traveling,  are 
merely  presumptions  of  factj  and  may  of  course  be 


rebutted  by  the  carrier  or  the  passenger." 

[$  1437]  b.  AdmissibiUty  of  Eridenca™— (1)  In 
OeneraL  The  rules  governing  the  competency,  rele- 
vancy, and  materiality  of  evidence  in  civil  actions 
generally  apply  in  an  action  by  a  passenger  for 
personal  injuries.'**  Subject  to  these  rules,  any 
evidence  is  admissible  which  tends  to  show  the 
situation  of  the  parties  and  the  circumstances 
immediately  attending  the  accident  or  injury,"  but 
evidence  that  is  irrelevant,  immaterial,  or  incompe- 
tent is  of  course  inadmissible.^' 

Report  of  accident.  It  has  been  held  that  where 


V.  Union  Pac.  R.  Co.,  IH  Fefl.  12»,  61 
CCA  504,  57  LRA  700;  Bergran  v.  Cen- 
tral "Vermont  R.  Co.,  82  Conn.  674,  74 
A  937;  Manaugh  v.  Bedford  Belt  K. 
Co.,  167  Ind.  SO.  60  NE  694. 

[a]  III  tta*  ■>bnno«  of  uiy  ml*  or 
raaotlo*  <1)  permitting  freight  trains 
lo  carry  passengers,  the  presumption 
is  that  conductors  have  no  authority 
to  authorize  them  to  ride  thereon; 
but  this  presumption  may  be  over- 
come by  proof  of  an  order  to  the  con- 
ductor from  the  superior  officer  to 
carry  the  person  on  his  freight  train. 
Dysart  v.  Missouri,  etc.,  R.  Co.,  122 
Fed.  228,  58  CCA  592;  Purple  v.  Union 
Pac.  R.  Co.,  114  Fed.  123.  61  CCA  664, 
67  LRA  700.  (2)  In  the  absence  of 
an  established  custom,  or  some  sort 
of  notice  that  amounts  to  an  Invita- 
tion, when  a  person  gets  aboard  a 
train  composed  of  cars  obviously  de- 
signed for  and  loaded  with  stone  and 
other  goods  in  the  absence  of  the 
conductor  and  other  employees  of  the 
company,  he  will  be  presumed  to  be 
a  trespasser,  and  the  burden  rests  on 
lilm  to  prove  that  he  rightfully  took 

rsage.  Menaugh  v.  Bedford  Belt 
Co..  167  Ind.  20.  60  NE  694. 

[b]  Ammgmnent  wltlL  oondnotor. 
—A  person  claiming  to  be  a  passen- 
ger on  a  freight  train  by  an  arrange- 
ment with  the  conductor  has  the  bur- 
den of  showing  the  conductor's  au* 
thority  to  make  such  an  arrange- 
ment. Bergan  v.  Central  Vermont  R. 
Co..  82  Conn.  674.  74  A  937. 

86.  Waterbury  v.  New  York  Cent., 
etc.,  R.  Co..  17  Fed.  671,  21  Blatchf. 
314:  Atchison,  etc,  R.  Co.  v.  Head- 
land, 18  Colo.  477,  83  P  186.  20  LRA 
822;  Eaton  v.  Delaware,  etc.,  R.  Co.. 
67  N.  T.  382,  16  AmR  613;  Missouri, 
etc.,  R.  Co.  v.  HufT,  98  Tex.  110.  81 
SW  525  [rev  (Civ.  A.)  78  SW  2491; 
San  Antonio,  etc..  R.  Co.  v.  Lynch. 
(Tex.  Civ.  A.)  55  SW  517. 

fa]  AmuigMnMit  with  brakcman. 
— where  plaintllT  took  passage  on 
defendant's  freight  train  under  an 
agreement  with  the  brakeman,  and 
did  not  ride  in  the  caboose,  but  on  a 
ooal  car,  it  was  not  to  be  presumed 
that  the  brakeman  had  authority  to 
make  such  agreement,  or  that  plain- 
tiff acquired  the  relation  of  passen- 
ger by  getting  on  the  car,  but  the 
burden  was  on  plalntift  to  prove  such 
facts.  Missouri,  etc.,  R.  Co.  v.  Huff, 
98  Tex.  110,  81  SW  626  [rev  (Civ.  A.) 
78  SW  249]. 

87.  Clommens  v.  Washington  Park 
Steamboat  Co.,  162  Fed.  816;  Pre- 
throw  v.  West  Jersey,  etc.,  R.  Co., 
214  Pa.  112,  63  A  415.  112  AmSR  736. 

88.  Bryant  v.  Chicago,  etc.,  R.  Co., 
63  Fed.  997,  4  CCA  146;  Peo.  V.  Doug- 
lass, 87  Cal.  281.  26  P  417. 

89.  Orosa  vtwaomut 
Contributory    negligence    see  Infra 

I  .1618. 

Declarations  of  agents  and  employees 

see  Evidence  [16  Cyc  1205  et  seq]. 
Negligence  generally  see  Negligence 

[29  Cyc  606  et  seq]. 
Opinion  evidence  see  Evidence  [17 

Cyc  25  et  seq]. 
Res   gestea  see   Svldence   [16  Cyc 

124  fj. 

Under  pleadings  see  supra  IS  1420, 
1422. 

90.  See  generally  Evidence  [16 
Cyc  1110  et  seq]. 

91.  Ala.— Nashville,  etc.,  R.  Co. 
V.  Crosby.  70  S  7:  Central  of  Georgia 
R.  Co.  V.  Bell,  187  Ala.  541.  66  S  836; 
Southern  R.  Co.  v.  Harrington,  166 
Ala.  630,  68  S  67,  189  AmSR  59, 
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Cal. — Mitchell  v.  Southern  PBo.  R 
Co.,  87  Cal.  62,  26  P  246,  11  LiRA  180. 

Colo. — Trumbull  v.  Donahue,  18 
Colo.  A.  460.  72  P  684. 

Conn. — Hall  v.  Connecticut  River 
Steamboat  Co.,  18  Conn.  819. 

D.  C. — Jones  v.  Baltimore,  etc.,  R. 
Co..  21  D.  C.  346. 

Ga. — Atlantic  Coast  Line  R.  Co.  v. 
Powell.  127  Ga.  805,  66  SE  1006,  9 
LRANS  769,  9  AnnCaa  563. 

III. — Colllson  V.  Illinois  Cent.  R. 
Co.,  239  111.  632,  88  NE  261;  Johnson 
V.  Chicago  City  B,  Co..  174  III.  A. 
148;  Williamson  v.  Grand  Trunk 
Western  R.  Co.,  169  111.  A.  443;  Pitts- 
burgh, etc.,  R.  Co.  V.  Story,  104  111. 
A.  132. 

Ind. — Cleveland,  etc.,  R.  Co.  v. 
Jones,  51  Ind.  A.  246,  99  NE  603. 

Iowa. — Pitch  V.  Mason  City,  etc.. 
Tract.  Co.,  124  Iowa  665.  100  NW  618. 

Ky. — Louisville,  •tc,  R  Co.  v. 
Carothers,  65  SW  833,  66  8W  »6,  23 
KyL  1673. 

Mass. — Thayer  v.  Old  Colony  St.  R. 
Co.,  214  Mass.  234.  101 '  NB  368.  44 
LRANS  1126,  AnnCasl914B  865;  Mer- 
rill V.  Eastern  R.  Co,,  189  Mass.  253, 
29  NE  666. 

Mo. — Dougherty  v.  Missouri  R.  Co., 
97  Mo.  647,  8  SW  900,  11  SW  281. 

Nebr. — Nixon  v.  Omaha,  etc.,  R. 
Co.,  79  Nebr.  650,  113  NW  117. 

N.  Y, — Herdt  v.  Rochester  City, 
etc,  R.  Co.,  65  Hun  625.  20  NYS  846 
[aff  142  N.  Y.  $26.  37  NB  5651. 

S.  C. — Nickles  V.  Seaboard  Air  Line 
R.  Co.,  74  S.  C.  102.  64  SE  255. 

Tex. — Texas  Cent.  R.  Go.  v. 
Wheeler,  62  Tex.  Civ.  A.  60S,  116  SW 
83;  Gulf,  etc.,  R.  Co.  v.  Cleveland. 
(Civ.  A.)  61  SW  951;  Galveston,  etc., 
R.  Co.  v.  Patterson,  (Civ.  A.)  47  SW 
686. 

[a]  BrUeiio*  thmt  anotlur  was 
SMbtsd  asar  platotlg  at  the  time  of 
the  accident  and  was  not  injured  Is 
admissible  as  a  circumstance  for  the 
Jury  to  consider  in  determining 
whether  plaintiff  was  injured.  Levy 
V.  Campbell,  (Tex.)  19  SW  438.  20 
SW  196. 

[b]  Oorrolmratlon^Where  In  an 

action  for  injuries  to  a  passenger  he 
testifies  that  he  was  standing  on  the 
platform  with  his  hand  on  the  frame 
of  the  door,  evidence  of  other  pas- 
sengers on  the  platform  that  they 
saw  plaintiff  standing  and  support- 
ing himself  In  the  manner  described 
by  him  is  admissible  to  corroborate 

SlalntllT's  testimony,  Trumbull  v. 
lonahue.  18  Colo.  A.  4S0.  72  P  684. 

[c]  Wliat  took  pUuie  in  the  oar  at 
tlx*  tims  of  the  aooldent  Is  compe- 
tent, as  illustrating  the  severity  of 
the  injury.  Louisville,  etc..  R.  Co.  v. 
Carothers.  66  SW  833,  66  SW  385,  23 
KyL  1673. 

[d]  Bnttos  of  poatal  clerk. — In  an 
action  by  a  railroad  postal  clerk  for 
damages  caused  by  illness  due  to 
working  in  an  unheated  car,  plalntlfT 
could  testify  as  to  his  duties  as 
postal  clerk  in  the  car  and  how  long 
he  was  compelled  to  remain  therein. 
Southern  R.  Co.  v.  Harrington,  166 
Ala.  630,  62  S  57.  139  AmSR  69. 

[e]  Keasona  for  delay  in  Mng*— 
Where  several  months  nave  elapsed 
between  the  time  of  the  alleged  in- 
juries and  the  bringing  of  the  ftult, 
It  Is  competent  for  defendant's  coun- 
sel to  Inquire  of  plaintiff,  while  a 
witness  on  the  stand,  why  she  had 
"delayed  so  long  in  bringing  the 
suit."  Atlantic  (Joaat  Line  It.  tJo.  v. 
Powell.  127  Qa.  806.  66  SB  1006.  9 


LRANS  769,  9  AnnCas  653. 

93.  U.  S. — Maury  v.  Talmadge,  16 
F,  Gas.  No.  9,815,  2  McLean  157T 

Ala. — Birmingham  R.,  etc,  Co.  v. 
Selhorst,  165  Ala.  475,  61  S  668;  St. 
Louis,  etc.,  li.  Co.  V.  Savage,  163  Ala. 
55,  60  S  113;  Dilburn  v.  LoulsvllIe, 
etc,  R.  Co.,  156  Ala.  228,  47  8  210; 
Birmingham  R.,  etc.,  Co.  v.  Moore, 
161  Ala.  327.  43  S  84L 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Briges,  87  Ark.  681,  113  SW  644. 

CaT. — Waniorek  v,  San  Francisco 
United  R.  Co..  17  Cal.  A.  121,  118  P 
947. 

Del. — MacFeat  v.  Philadelphia,  etc., 
R.  Co.,  22  Del.  513,  69  A  744. 

D.  C. — Great  Falls,  etc.,  R.  Co.  v. 
Hammerly,  40  App.  196. 

Ga, — Macon,  etc.,  R,  Co,  v.  John- 
son, 88  Ga.  409. 

111. — Eurkey  v.  (^Icago  City  R.  Co.. 
191  111.  A.  364;  Mayzels  v.  Chicago 
City  R.  Co..  177  111.  A.  534. 

Ind. — Anderson  v.  Scholey,  114  Ind. 
663,  17  NE  125;  Ohio,  etc.,  R.  Co.  v. 
Selby,  47  Ind.  471,  17  AmR  719. 

Kan. — Meek  v.  Metropolitan  St.  R. 
Co..  77  Kan.  842,  91  P  681. 

Ky. — Bowling  Green  R  Co.  v. 
Lewis.  167  Ky.  576.  1«3  SW  759: 
Louisville,  etc..  R.  Co.  v.  Renfro,  142 
Ky.  690,  135  SW  266,  33  LRANS  133; 
Louisville,  etc.,  R.  Co.  v.  Carothers, 
65  SW  833.  66  SW  3S6,  23  KyL  1678. 

Mass. — Kuhlen  v.  Boston,  etc.,  R. 
Co.,  193  Mass.  341,  79  NB  816,  118 
AmSR  516,  7  LRANS  729. 

N.  Y.— Merrill  v.  Metropolitan  St. 
R.  Co.,  73  App.  Dlv,  401,  77  NYS  122: 
Whitbeck  V.  Atlantic  Ave.  R.  Co..  4 
NYS  100. 

N,  C. — Means  v.  Carolina  Cent.  R. 
Co.,  124  N.  C.  574.  32  SB  960,  46  LRA 
164. 

Pa. — Holmes  v.  Allegheny  Tract 
Co.,  153  Pa.  152,  25  A  640. 

Tex. — Franklin  v.  International, 
etc.,  R.  Co.,  (Civ.  A.)  174  SW  333; 
Moore  v.  Northern  Texas  Tract.  Co., 
41  Tex.  Civ.  A,  683,  96  SW  662;  Craw- 
leigh  v.  Galveston,  etc^^  R.  Co.,  28 
Tex.  Civ.  A.  260,  67  SW  140;  Gulf, 
etc,  R.  Co.  V.  Southwick,  (Civ.  A.) 
30  SW  592;  Campbell  v.  Alston.  (Civ, 
A.r23  SW  33. 

Wash. — Taylor  v.  Spokane,  etc,  R. 
Co..  67  Wash.  96,  120  P  889. 

Wis. — Spencer  v.  Chicago,  etc.,  R. 
Co.,  106  Wis.  311.  81  NW  407;  Ru- 
diger  v.  Chicago,  etc.,  R.  Co..  101 
Wis.  292.  77  NW  169. 

[a]  Svldsno*  hsU  Inadmlail'bl*. — 
(1)  A  card  signed  by  passengera  the 
day  after  a  railroad  accident,  ex- 
onerating the  ofRcers  of  the  train 
from  all  blame.  Is  not  admissible  evi- 
dence in  a  suit  against  the  corpora- 
tion by  the  widow  of  a  person  killed 
by  such  accident.  Macon,  etc.,  R.  Co. 
V.  Johnson,  38  Ga.  409.  (2)  Evidence 
of  the  general  understanding  in  a 
neighborhood  as  to  the  crowd  ex- 
pected to  go  on  a  railroad  excursion, 
and  to  the  effect  that  printed  invita- 
tions had  been  Issued  and  posters 
seen  Jn  public  places  is  not  admis- 
sible, In  an  action  for  Injuries  re- 
ceived by  reason  of  want  of  suffi- 
cient accommodations  for  excursion- 
ists, to  charge  it  with  notice  of  the 
extent  of  the  accommodations  re- 
quired. Chicago,  etc,  R,  Co.  v. 
Fisher.  81  111.  A.  86.  (3)  In  an  ac- 
tion against  a  street  car  company  for 
Injury  to  a  passenger.  It  is  incom- 

fetent  for  the  driver  of  the  car  to 
estlfy  what  hla  experience  iIp-.  with 
reIatlg^tB^g?pfeljoVj*lS^^'*tC^ 
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the  carrier  maintains  a  system  of  having  accidents 
reported  by  employees,  evidence  that  no  such  report 
had  been  made  is  admissible  as  tending  to  show 
that  no'  such  accident  occurred.^  But  on  the  other 
hand^  it  has  been  held  that  evidence  that  uo  report 
of  the  accident  had  been  made  is  inadmissible  when 
objected  to  hy  plaintiff,"  or  where  defendant  other- 
wise had  notice  thereof.*"  Where  plaintiff  in  an 
action  for  injuries  inflicted  by  an  employee  has 

starting  as  affftctlnK  the  paBaengers. 
Holm«s  V.  Allegheny  Tract.  Co..  153 
Pa.  162,  25  A  640.  (4)  The  state- 
ments of  persons  not  In  the  employ 
of  a  railroad  company  as  to  the 
exits  open  on  a  passenger  train, 
which  statements  misled  a  passenger 
as  to  the  exits  open,  are  not  ad- 
missible to  show  negligence  by  the 
company.  Pt.  Worth,  etc.,  R.  Co,  v. 
Taylor,  (Tex,  Civ.  A.)  163  SW  9G7. 
(&)  In  an  action  for  damages  by  ill- 
ness occurring  on  three  days  in  Jan- 
uary, defendant  could  not  show  that 
plalntifl  brought  another  suit  against 
It  to  recover  for  illness  occurring 
thereafter  in  February.  Southern  R. 
Co.  V.  Harrington,  166  Ala.  630,  B2 
3  57,  139  AmSK  59.  (6)  In  an  action 
by  a  passenger  for  personal  injuries 
caused  by  a  collision,  evidence  that 
defendant  had  settled  with  another 

fierson  Injured  by  the  same  collision 
B  Inadmissible.  Missouri,  etc.,  R. 
Co.  V.  Vance,  (Tex.  Civ.  A.)  41  SW 
167. 

lb]  Fbotogxapli  of  wrack. — Where 
defendant  carrier  does  not  deny  its 
liability  for  Injuries  to  a  passenger, 
the  issue  being  the  amount  of  dam- 
ages, a  photograph  of  the  wreck  Is 
not  material  evidence.  Taylor  v. 
Spokane,  etc..  R.  Co.,  67  Wash.  96. 
120  P  889.  Photographs  in  evidence 
generally  see  Evidence  [17  Cyc  414]. 

[c]  ETideiuie  of  iiBp«rform*d 
datlas^— In  an  action  against  a  street 
railroad  company  for  Injury  to  a 
passenger  caused  by  cars  jerking  on 
the  grip  Iron  on  a  grip  car  becoming 
caught,  the  company  could  not  show 
that  it  had  employees  who  had  par- 
ticular duties  to  perform,  since  duties 
unperformed  would  constitute  no  de- 
fense, and  it  was  permitted  to  prove 
everything  that  was  In  fact  done  by 
any  employee  In  the  way  of  Inspec- 
tion, superintendence,  and  caro  of 
the  track  and  appliances,  as  no  mat- 
ter how  many  employee.s  the  com- 
pany had,  or  what  their  duties  were, 
the  company  would  be  liable  to  the 

Sassenger  for  their  neglect  of  such 
utles.  Wyckoff  v,  Chicago  City  R. 
Co.,  234  111.  613,  85  NE  237  [aft  136 
111,  A.  342], 

93.  Sturgis  V.  Fifth  Ave.  Coach 
Co..  122  App.  niv,  658,  107  NTS  270; 
McArthur  v.  New  York  City  R.  Co.. 
63  Misc.  292.  103  NTS  102;  Shadlet- 
Sky  V.  New  Tork  City  R.  Co.,  88  NTS 
1014;  Hardin  v.  Ft.  Worth,  etc.,  R, 
Co..  49  Tex.  Civ.  A.  184.  108  SW  490, 

[a]  atnle  rftqnlrlnr  nport. — (1) 
Evidence  that  one  of  the  carrier's 
rules  required  a  report  of  the  hap- 
pening of  an  accident  Is  admissible 
as  supplementing  the  evidence  that 
the  conductor  In  charge  of  the  car 
had  made  no  report  of  the  accident, 
and  that  none  occurred.  Field  v. 
New  York  City  R.  Co..  109  App.  DIv. 
831.  96  NTS  457.  But  see  Becker  v. 
Buffalo,  etc.,  Tract.  Co.,  52  Pa,  Super. 
93  (holding  that  such  a  rule  was  not 
admissible  to  excuse  neeligence).  (2) 
Defendant  should  not  be  allowed  to 

firove  the  existence  of  a  rule  requlr- 
ng  train  crews  to  report  accidents, 
when  the  effect  thereof  is  to  afford 
counsel  an  opportunity  In  argument 
to  discredit  nlalntlff's  claim  regard- 
ing the  accident,  although  It  was 
not  attempted  to  show  that  no  report 
was  made.  Hardin  v.  Ft,  Worth,  etc.. 
R.  Co..  49  Tex.  CIv.  A.  184.  108  RW 
490.  Admissibility  of  rules  generally 
see  infra  C  1 449. 

94.  Guenther  v.   Metropolitan  R. 
Co..  23  App.  (D.  C.)  493. 

•5.    Smith  v.  Chicago  City  R.  Co., 
169  111.  A.  570. 


shown  a  ratification  by  defendant  of  the  employee 's 
acts,  defendant  may  show  what  report  its  employee 
made  to  it  of  the  affair.^ 

1438]    (2)  Relation  of  Carrier  and  Passenger. 

As  bearing  on  tlie  existence  of  the  relation  of  car- 
rier and  passenger  at  the  time  of  the  accident,  evi- 
dence is  admissible  which  tends  to  prove'"  or  to 
disprove"*  the  injured  person's  right  to  ride  on  the 
car  or  other  vehicle.    Thus  evidence  is  admissible 


96.  Hayes  v.  St.  Louis  R.  Co.,  15 
Uo.  A.  584. 

97.  Ala.— Ball  v.  Mobile  Light, 
etc.,  Co.,  146  Ala.  309,  39  S  584.  119 
AmSR  32,  9  AnnCos  962. 

111.— Springer  v.  Ford,  189  111.  430. 
59  NE  963,  82  AmSR  464.  62  LRA  930 
[aff  88  111,  A.  6291. 

Ky, — Glascock  v.  Cincinnati,  etc.. 
R.  Co..  140  Ky.  720.  131  SW  779. 

Mass. — Perkins  v.  Rice,  187  Mass. 
28,  72  NE  323. 

Tex. — San  Antonio,  etc.,  R.  Co.  v. 
Lynch,  (Civ.  A.)  55  SW  617. 

Wis. — Lucas  V.  Milwaukee,  etc.,  R. 
Co.,  83  Wis.  41,  14  AmR  786. 

[a]  XtUmm*  of  a  fwwal  onstom 
not  to  charge  fa.re  for  snuill  children 
Is  competent  on  the  Issue  of  whether 
a  small  child,  riding  on  a  street  car 
In  company  with  his  parent,  but  for 
whom  no  fare  was  paid,  was  a  pas- 
senger. Ball  T.  Mobile  Light,  etc., 
Co.,  146  Ala.  309.  S9  S  B84,  119  AmSR 
32,  9  AnnCbs  962. 

[b]  OonvwaatloiUi. — (1)  Where 
plaintlfC  and  his  companion  pur- 
chased tickets  for  a  certain  Journey 
and  attempted  *  to  use  them  for  the 
return  trip  on  a  train  which  did  not 
stop  at  their  destination,  and  plain- 
tiff was  Injured  while  attempting  to 
alight  from  the  train  at  such  des- 
tination while  the  train  was  In  mo- 
tion, evidence  of  conversations  be- 
tween defendant's  ticket  agent  and 
the  conductor  and  plaintiff's  com- 
panion in  his  presence  and  hearing 
with  reference  to  the  pas.sengers' 
right  to  ride  on  that  train  is  com- 
petent Glascock  V.  Cincinnati,  etc., 
R.  Co.,  140  Ky.  720,  131  SW  779.  (2) 
Where  a  railroad  company  usually 
permits  passengers  to  be  carried  on 
some  of  Its  freight  trains,  and  a  per- 
son boards  one  of  them  believing  it 
to  bo  one  on  which  passengers  are 
carried,  and  receives  injuries  as  a 
result  of  mismanagement  of  the 
train,  he  may.  In  an  action  for  such 
injuries,  on  an  Issue  of  the  character 
of  the  train,  prove  conversations  held 
by  him  and  by  members  of  the  train 
crew  at  about  the  time  he  boarded 
the  train,  with  the  person  who  di- 
rected him  to  board  it,  tending  to 
show  that  such  person  was  an  em- 
ployee of  the  company,  Lucas  v. 
Milwaukee,  etc,  R.  Co.,  33  Wis.  41. 
14  AmR  735.  Declarations  as  part  of 
rea  gestie  generally  see  Evidence  [16 
Cyc  1241]. 

[c]  Person  on  freight  elevator. — 
In  an  action  by  an  employee  of  a 
tenant  for  injuries  sustained  through 
the  falling  of  a  defective  freight  ele- 
vator operated  In  the  leased  prfm- 
Ises.  plaintiff's  evidence  that  It  was 
his  custom,  as  well  as  the  custom  of 
employees  of  other  tenants  In  the 
building,  to  accompany  freight  being 
raised  or  lowered  on  the  elevator,  la 
properly  admitted  as  tending  to  show 
that  plaintiff  wa-s  rightfully  on  the 
elevator  at  the  time  of  the  accident. 
Rprlnger  v.  Ford,  189  111.  430.  59 
953.  82  AmSR  464.  52  LRA  930  [aff 
88  III,  A.  529], 

[d]  Oontrol  of  elerator. — Where. 
In  an  action  for  Injuries  to  plaintiff 
received  while  seeking  to  use  an  ele- 
vator in  an  apartment  building,  de- 
fondants  admitted  ownership  of  the 
building,  but  denied  that  they  were  in 
control  of  the  elevator  at  the  time  of 
the  accident,  evidence  that  shortly 
before  the  accident  defendants  had 
procured  an  Indemnity  insurance  pol- 
icy against  loss  or  damage  from  acci> 
dents  arising  in  operating  the  ele- 
vator, and  that  such  Insurance  was 


In  force  when  plaintiff  was  injured, 
is  admissible  to  prove  that,  in  rent- 
ing the  apartment,  defendants  still 
retained  control  of  the  elevator.  Per- 
kins v.  Rice,  187  Mass.  28.  72  NE  321. 

98.  Gilmer  v.  Hlgley,  110  U.  S.  47, 
3  set  471,  28  L.  ed.  62;  Broyles  v. 
Central  of  Georgia  R.  Co.,  166  Ala. 
616,  52  S  81,  139  AmSR  SO;  Florida 
East  Coast  R.  Co.  v.  Jackson,  66  Fla. 
393,  62  s  210;  Pfaftenback  v.  Lake 
Shore,  etc.,  R.  Co.,  142  Xnd.  246.  41 
NE  630. 

[a]  Sefosal  to  pav  fv^ln  an 

action  against  a  earner  for  injuries 
sustained  through  the  negligence  of 
defendant's  employee,  defendant,  in 
order  to  prove  that  plaintiff  was  a 
trespasser,  may  ask  plaintiff,  on 
cross-examination,  if  be  did  not  re- 
fuse to  pay  his  fare  or  to  leave  tha 
coach,  when  plaintlfC  has  testified 
that  he  was  rightfully  in  the  coach 
as  a  passenger  under  the  usual  con- 
ditions. Gilmer  v.  Hlgley,  110  U.  8. 
47,  3  set  471,  28  L.  ed.  62. 

[b]  Biding  on  pass^(l)  Where 
the  issue  is  whether  persons  riding 
on  a  train  are  trespassers  because 
riding  on  a  pass  which  was  issued 
to  others,  the  conductor  of  the  train 
may  properly  testify  as  to  what  a 
passenger  must  have  to  entitle  him 
to  ride,  and  where  the  passenger  was 
riding  on  a  pass  issued  to  another 
and  given  to  the  conductor  by  iriain- 
tltt's  mother  who  was  sitting  beside 
her,  it  is  proper  to  ask  the  conductor 
whether  he  knew  that  plaintiff  and 
her  mother  were  known  by  him  to  be 
the  persons  to  whom  the  pass  was 
issued,  since,  if  they  were  not,  they 
would  be  trespassers,  and  not  pas- 
sengers; and  the  conductor  may  tes- 
tify whether  he  was  under  duty  to 
compel  passengers  to  Identify  them- 
selves as  the  persons  named  in  the 
passes;  and  testimony  of  the  con- 
ductor that  the  mother  stated.  In 
tones  loud  enough  for  her  daughter 
to  hear,  that  she  was  giving  the  pass 
for  her  daughter  as  well  as  for  her- 
self Is  not  subject  to  a  general  ob- 
jection that  it  was  incompetent,  im- 
material, and  Irrelevant.  Broyles  v. 
Central  of  Georgia  R.  Co.,  166  Ala. 
616,  52  S  81.  139  AmSR  SO.  (2)  The 
conductor  may  also  properly  be  ques- 
tioned as  to  whether  he  agreed  to  let 
plaintiff  ride  without  paying  her  fare 
or  ahowinp  some  other  rlpht  to  ride 
in  the  train,  and  whether  he  had  any 
right  to  permit  plaintiff  to  ride  with- 
out paying  her  fare  or  being  pro- 
vided with  a  pass,  since  it  was  com- 
petent to  show  that  the  conductor 
did  not  knowingly  permit  plaintiff  to 
ride  on  a  pass  not  issued  to  her. 
Broyles  v.  Central  of  Georgia  R.  Co., 
supra. 

[c]  Stealing     rldea^Where  the 

Issue  is  whether  deceased  was  a  pas- 
senger on  defendant's  train  or  a  tres- 
passer. It  la  error  to  exclude  evi- 
dence that  he  had  frequently  stolen 
rides  on  defendant's  train.  Florida 
East  Coast  R.  Co.  v.  Jackson,  66  Fla. 
393.  62  S  210. 

[d]  immbers  on  tickets  taken  op. 
— On  an  issue  as  to  whether  plaintiff 
was  a  passenger  a  certain  day  on  one 
of  defendant's  trains,  plaintiff  hav- 
ing testified  that  he  was  such  pas- 
senger, and  that  his  ticket  was  taken 
up  by  a  certain  conductor,  defend- 
ant's auditor  may  testify  to  defend- 
ant's system  of  Issuing  and  selling 
tickets  by  consecutive  numbers,  of 
stamping  them  on  the  date  of  their 
sales,  of  the  return  and  preservation 
of  tickets  canceled  by  conductors. 


Vor  later  c— s,  develovaMiiti  and  oluuBffM  In  the  law  see  cumulative  Annotations,  mmm  title, 
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which  tends  to  show  that  the  person  injured  was  on 
the  car  or  train  by  the  invitation  or  with  the  ac- 
quiescence of  one  of  the  employees  in  charge 
thereof,"  or,  if  he  was  on  a  car  or  part  of  the  train 
not  used  for  the  accommodation  of  passengers,  that 
he  was  there  by  the  authority  or  direction  of  one 
of  the  employees.^  Evidence  is  admissible  which 
tends  to  show  that  the  passenger,  although  he  had 
not  already  paid  his  fare,  intended  to  become  a  pas- 
senger and  had  at  the  time  money  sufficient  to  pay 
his  fare,'  or  that  he  had  a  ticket  entitling  him  to 
ride  as  passenger.'  On  the  question  whether  an 
employee's  pass  or  ticket  was  a  gratuity  or  a  part 
consideration  for  his  wages,  evidence  that  it  was 
the  carrier's  custom  to  furnish  other  like  employees 
with  tike  transportation  and  as  to  what  was  said 
by  the  carrier's  superintendent  or  manager  in  re- 
^rd  thereto  is  admissible.' 


1439]  (S)  Oompetency  and  Stiection  of  Oar- 
rier's  Employees.  Where  the  competency  of  ap  em- 
ployee is  in  question,  evidence  of  other  specific  acts 
of  negligence  by  him  is  admissible  to  show  his  in- 
competency." So  evidence  of  the  use  of  reckless 
language  by  an  employee  has  been  held  admissible 
to  show  his  rashness  or  willfulness."  And  particular 
instances  of  care  on  the  part  of  the  employee  are 
admissible  to  rebut  evidence  of  his  reputation  for 
carelessness  shown  by  evidence  of  particular  in- 
stances of  negligence,^  as  is  also  evidence  of  his 
known  reputation  for  efficiency.* 

Evidence  of  the  habits  and  competency  of  an  em- 
ployee is  admissible  on  the  question  of  his  n^li- 
gence  at  the  time  of  the  accident  complained  of.* 
Thus  the  intemperate  habits  of  an  employee  may  be 
shown  in  evidence  to  prove  negligence  on  his  part, 
nor  is  this  limited  to  drunkenness  at  the  time  of  ac- 


and  that  the  tickets  returned  as  sold 
and  dated  on  the  day  In  question 
were  taken  up  by  a  conductor  other 
than  the  one  with  whom  plaintiff 
claims  to  have  ridden.  PfalTenback 
V.  Lake  Shore,  etc.,  R.  Co.,  H2  Ind. 
246.  41  NE  630: 

99.  Ark. — Little  Rock  TracL,  etc, 
Co.  V.  Nelson,  66  Ark.  494,  52  SW  7. 

Conn. — Brennan  v.  Pair  Haven,  etc., 
R.  Co..  45  Conn.  284. 

Ky. — Palmer  Transfer  Co.  v.  Smith, 
137  Ky.  319.  126  SVf  726,  136  AmSR 
295.  29  LRANS  321. 

Tex. — American  Express  Co.  v. 
OfTles,  36  Tex.  Civ.  A.  407,  81  SW 
1023.  But  see  Texas,  etc.,  R.  Co.  v. 
Scott.  64  Tex.  549  (holding  that,  on 
the  question  whether  one  injured  by 
a  railroad  accident  was  a  passengrer 
or  an  employee  of  the  company,  the 
fact  that  the  conductor  of  the  train 
received  and  treated  him  as  a  pas- 
senger was  of  no  consequence). 

wis. — Lucas  v.  Milwaukee,  etc.  R. 
Co.,  33  Wis.  41.  14  AmR  735. 

[al  SvUenoa  IwU  liuUlmiaillila. 
— <1)  In  an  action  by  a  boy  ten  years 
of  acre  against  a  street  car  company 
for  damages  for  personal  Injuries, 
evidence  that  boys  nad  ridden  on  de- 
fendant's cars  at  different  times 
without  permission,  and  at  other 
times  by  Invitation,  and  without  pay- 
ing fare.  Is  incompetent,  as  not  tend- 
ing to  prove  that  plaintiff  was  en- 
titled to  ride  on  the  car  he  attempted 
to  board  at  the  time  he  was  Injured. 
Little  Rock  Tract.,  etc,  Co.  v.  Nelson, 
66  Ark.  494,  62  SW  7.  (2)  Where  de- 
fendant's bus  driver,  having  author- 
ity to  accept  and  receive  passengers, 
requested  plaintiff  to  ride  with  him 
wl  thou  t  payl  ng  fare  at  the  tl  me 
plaintiff  was  injured  by  the  driver's 
negligence,  evidence  that  defendant's 
oMcers  had  forbidden  plaintiff  to  ride 
on  the  bus  was  inadmissible.  Palmer 
Transfer  Co.  v.  Smith.  137  Ky.  819, 
125  SW  725.  136  AmSR  295,  29  LRA 
NS  321. 

1.  III.— EftBt  St.  Louis,  etc,  R.  Co. 
v.  Zink,  229  in.  ISO,  B2  NK  283;  t«ake 
Shore,  etc,  R.  Co.  v.  Brown.  123  111. 
162,  14  HS  137.  6  AmSR  510. 

Maaa.— Jones  v.  Boston,  etc,  R. 
Co..  205  Mass.  108,  90  NB  1162. 

Mo. — UcOee  v.  Missouri  Pac  R. 
Co..  93  Ho.  208,  4  SW  73».  1  AmSR 
706. 

N.  C.-^WIltln  V.  Atlantic,  etc.  R. 
Co..  120  N.  C.  608,  26  SB  784. 

Tenn. — Sands  v.  Southern  R.  Co., 
108  Tenn.  1.  64  SW  478. 

Tex. — San  Antonio,  etc,  R.  Co.  v. 
Lynch.  (Civ.  A.)  40  SW  631. 

wis. — Lucas  V.  Milwaukee,  etc.,  R. 
Co.,  88  Wis.  41,  14  AmR  73S. 

tal  Tlolatlon  of  role. — Where  it 
Is  alleged  that  the  rule  of  defendant 
forbidding  the  carrying  of  passengers 
on  Its  freight  train  was  habitually 
violated,  and  the  evidence  shows  that 
the  rule  was  promulgated  several 
years  before  plaintiff's  husband  was 
killed  while  so  riding,  evidence  of 
persons  having  so  ridden  at  times 
varying  from  six  months  to  three 
years  previous  to  the  accident,  or 


subsequent  thereto,  is  admissible. 
San  Antonio,  etc.,  R.  Co.  v.  Lynch, 
(Tex.  Civ.  A.)  40  SW  631. 

[  b1  Xuid  ckTif— Where  a  person 
Is  Injured  while  riding  on  a  hand  car 
with  the  consent  of  a  section  fore- 
man, defendant  railroad  company 
may  show  the  limited  authority  of 
the  section  foreman  under  the  rule  of 
the  company.  WilUs  v.  Atlantic,  etc., 
R.  Co..  120  N.  C.  508,  26  SB  784. 

[c]  Custom  of  riding  on  plat- 
form.— ^Evidence  that  decedent,  a  pas- 
senger, was  in  the  habit  of  riding  on 
the  platform  with  knowledge  that  so 
riding  was  contrary  to  the  carrier's 
rules  Is  not  admissible  to  prove  the 
terms  of  the  contract  of  carriage, 
since  it  has  no  tendency  to  prove 
that  intestate  was  not  a  passenger. 
Jones  V.  Boston,  etc..  St.  R.  Co..  206 
Mass.  108,  90  NE  1162. 

[d1  On  frelglit  trains.— (1)  Where 
plaintiff  was  injured  In  alighting 
from  a  freight  train,  evidence  to 
show  that  it  was  the  custom  and 
usage  for  the  freight  trains  to  carry 
passengers  is  admissible.  McGee  v. 
Missouri  Pac.  R.  Co.,  92  Mo.  208,  4 
SW  739.  1  AmSR  706.  (2)  In  an  ac- 
tion by  a  boy  against  a  railroad  to 
recover  for  Injuries  received  while 
riding  on  a  freight  train  contrary  to 
the  road's  regulations,  proof  of  a 
custom  allowing  boys  to  ride  be- 
tween stations  is  not  admissible. 
Sands  v.  Southern  R.  Co.,  108  Tenn. 
1.  64  SW  478. 

St.  Northern  Pac.  R.  Co.  v.  Mari- 
novlch,  189  Fed.  328.  Ill  CCA  60: 
Central  of  Georgia  R,  Co.  v.  Bell,  187 
Ala  541.  65  S  835;  Chicago  Union 
Tract.  Co.  v.  Lundahl,  117  111.  A.  220 
[aff  216  III.  289,  74  NE  1661;  Chi- 
cago, etc.,  R.  Co.  V.  Huston,  95  111.  A. 
350  [Rff  196  III.  480,  63  NB  10S8]. 

3.  Colllson  V.  IlUnoia  Cent  R.  Co.. 
239  111.  632.  88  NB  261. 

[a]  VhnB,  an  action  for  the  death 
of  Intestate  who  was  struck  by  a 
train,  defendant's  bulletins  stating 
the  time  of  arrival  of  freight  trains 
were  competent  to  show  that  the 
stock  train  which  Intestate  was 
awaiting  carried  passengers  who  had 
mileage  tickets,  in  connection  with 
proof  that  he  had  such  a  ticket  and 
went  to  the  station  to  become  a  pas- 
senger. Colllson  V.  Illinois  Cent.  R. 
Co.,  286  III.  582.  88  251. 

Kllndt  V.  Chicago  City  R.  Co., 
177  III.  A.  165  faff  262  111.  280.  104 
NB  669.  62  LRANS  70.  AnnCasISlSB 
1771:  Harris  v.  Puget  Sound  Electric 
R.  Co..  52  Wash.  289,  100  P  838. 

5.  Stokes  V.  Saltonstall.  13  Pet. 
(U.  S.)  181.  10  L.  ed.  116;  McKlnney 
V.  Nell,  16  P.  Cas.  No.  8.865.  1  Mc- 
I^ean  640:  Fuller  v.  Jamestown  St.  R. 
Co..  75  Hun  273,  26  NYS  1078  [att 
148  N.  T.  741  mem,  42  NE  1093 
moml. 

{al      Driver    of  stageooaoh.i — On 

the  Issue  as  to  the  Incompetency  of 
the  driver,  evidence  that  at  one  time 
his  lines  were  not  properly  fastened, 
and  also  that  at  another  time  he 
handled  them  unsklllfully,  was  ad- 
missible.  The  court  aaid:  "A  driver 


is  a  voluntary  agent,  and  professes 
to  have  skill  in  driving;  and  he  la 
employed  in  a  business,  which,  for 
the  safety  of  passengers,  requires 
firmness  and  a  nigh  degree  of  skill. 
He  is  charged  with  a  want  of  experi- 
ence and  SKill,  and  how  are  these  to 
be  proved?  May  they  not  be  proved 
by  persons  skilled  in  driving,  and 
who  have  observed  him  drive?  If, 
for  Instance,  he  Is  so  Ignorant  of  the 
duties  he  assumes  to  perform,  as  not 
to  know  how  to  harness  the  horses, 
or  to  handle  the  lines,  may  the  fact 
not  be  shown?  In  what  way  could 
his  Incompetency  be  more  satisfac- 
torily established?  His  skill  as  a 
driver  Is  often  the  gfat  of  the  ac- 
•  tion;  and  It  is  involved  In  the  pres- 
ent case.  In  this  view,  he  does  not 
stand  in  the  relation  of  a  witness 
whose  credibility  is  attempted  to  be 
impeached:  but  he  stands  in  the 
place  of  the  defendant,  who  is  an- 
swerable for  his  want  of  skill  and 
negligence.  The  question  of  skill  Is 
the  point  In  issue,  and  Is  not  col- 
lateral. May  It  not  then  be  shown  by 
proof  of  the  fact,  the  same  as  any 
other  material  fact  In  the  case?  It 
Is  admitted  that  proof  of  negligence 
at  any  other  time  would  not  be 
proper,  as  it  would  not  conduce  to 
establish  negligence  at  the  time  of 
the  injury.  But  this  Is  not  the  case 
as  it  regards  a  want  of  akill."  Mc- 
Kinney  v.  Neil,  16  F.  Cas.  No.  8.865, 
1  McLean  540.  644. 

6.  Nashville,  etc,  R.  Co.  v.  Mes- 
slno.  1  Sneed  (Tenn.)  220. 

[a]  BnglaeeT^In  an  action  for 
an  Injury  alleged  to  have  been  caused 
by  the  reckless  running  of  a  train, 
evidence  that  the  engineer  In  charge 
was  heard  to  say  before  the  accident 
that  he  would  "make  his  engine 
make  her  time,  or  blow  her  to  hell," 
is  admissible  against  the  company 
for  the  purpose  of  showing  raahness 
or  undtnesa  of  the  engineer.  Nash- 
ville, etc.  R.  Co.  V.  Messino,  1  Sneed 
(TennJ  220.  227. 

7.  Plummer  v.  Osslpee,  59  X.  H. 
65. 

8.  LoulavtUe.  etc..  R.  Co.  v.  Mc- 
Ewan,  31  SW  4<5,  17  KyL  406. 

[a]  ninatratloii. — In  an  action 
against  a  railroad  company  for  per- 
sonal Injuries  by  one  paaaenger  to 
another,  on  account  of  tiie  alleged 
negligence  of  defendant  in  falling  to 
put  the  passenger  doing  the  Injury 
off  the  train.  It  is  eiror  to  atrlke  out 
part  of  defendant's  answer,  alleging 
the  known  reputation  of  the  con- 
ductor for  courage  and  efficiency,  and 
excluding  evidence  in  regard  thereto, 
especially  where  the  efficient  char- 
acter of  the  conductor  is  made  in 
the  Instructions  one  of  the  elements 
whereon  the  Jury  are  told  to  find  for 
defendant.  Louisville,  etc.,  R.  Co.  v. 
McBwan,  31  SW  465,  17  KyL  406. 

9.  Pennsylvania  R,  Co,  v.  Books. 
67  Pa.  339,  98  AmD  229.  Compare 
Obemdorfer  v.  Pabst.  100  Wis.  505, 
76  NW  338  (holding  that  evidence  of 
Inexperience  and  incompetency  of 
the  operator  of  a  paatengec  el^rator 

Digitized  by 


no  incompetency 


1044    [IOC.  J.] 


CABBIEB8 


[§§  1439-1440 


oident.^**  But  where  it  is  shown  that  the  employee 
was  jo^ligent  on  the  occasion  in  queBtion^  and  his 
eompetnicy  is  not  attacked,  evidence  as  to  his  repu- 
tation for  ability,  prudence,  etc.,  is  not  admissible 
as  not  being  pertinent. 

Oan  in  selectioii  of  employees.  Evidence  as  to 
the  amount  of  care  taken  by  the  carrier  in  selecting 
its  employees  is  not  admissible  on  the  question  of 
their  n^ligence/^  nor  is  evidence  that  the  employee 
was  disehai^^  after  the  accident  admissible  for 
this  purpose.^'  But  evidence  that  the  carrier  cm- 
ployra  and  retained  an  incompetent  employee  is 
admissible  to  show  negligence  on  its  part  in  that 
respect,'*  as  well  as  in  respect  to  all  the  conse- 
quences of  a  failure  of  duty  on  the  part  of  such 
employee."' 

[i  1440]  (4)  Oirconutances  Affecting  Acts  or 
Omlssiona  of  Oaiti«r*g  Emplc^ees.  Evidence  of  the 


conditions  and  circumstance?  listing  at  the  time 
and  place  of  the  accident  or  injury  is  admissible 
for  the  purpose  of  proving  or  disproving  n^ligence 
on  the  part  of  defendant  or  its  employees  in  causing 
the  injury  complained  of."  Thus  as  bearing  on  the 
carrier's  negligence,  evidence  is  admissible  which 
tends  to  show  notice  to  its  employees  of  the  passen- 
ger's physical  condition'^  or  danger  at  the  time  of 
the  accident  or  injury/'  and  which  tends  to  show 
whether  or  not  in  view  of  such  notice  it  did  all 
that  was  practicable  to  prevent  such  an  accident  as 
occurred." 

ASBanlt.  Evidence  of  conditions  and  circum- 
stances existing  at  the  time  is  admissible  in  an 
action  against  a  carrier  for  an  assault  on  a  xws- 
senger  by  an  employee  of  the  carrier,'"  or  by  a  fel- 
low passenger.^  In  an  action  for  an  assaidt  by  an 
employee,  evidence  is  admissible  which  tends  to 


la  Improperly  admitted  u  raisins  a 
collateral  Issuo.  In  an  action  for  the 
de&th  of  a  passenger  caused,  as  al- 
leged, by  neifllgent  operation  of  the 
elevator). 

10.  Arls. — Hobson  t.  New  Mexico, 
etc.,  R.  Co..  2  Arix.  171.  11  P  B46. 

Ind. — ^Pennsylvania  Co.  v.  New- 
msyer,  129  Ind.  401,  28  NB  860. 

MO. — Williams  V.  Missouri  Pao.  R. 
Co..  109  Mo.  47S,  18  3W  1098. 

N.  C— Puett  V.  Caldwell,  etc..  R. 
Co..  141  N.  C.  332.  68  SS  862. 

Pa. — Pennsylvania  R.  Co.  v.  Books, 
67  Pa.  339.  98  AmD  229. 

[al  Thus  where  the  complaint  al- 
leges that  the  accident  resulted  from 
the  persons  In  charge  of  the  train 
being  Intoxicated,  evidence  that  the 
engineer  was  seen  a  number  of  times 
In  a  saloon  near  a  station  is  admis- 
sible, in  connection  with  evidence 
that  he  drank  intoxicating  liquors  at 
another  station  a  short  time  before. 
Pennsylvania  Co.  v.  Xewmeyer,  129 
Ind,  401.  2S  NB  860. 

11.  Missouri,  etc..  R.  Co.  v.  Far- 
rls.  (Tex.  Civ.  A.)  126  SW  1174. 

18.  Augusta,  etc..  R~  Co.  v,  Ran- 
dall. 85  Ga.  297.  11  SE  70S. 

13.  Schmltt  V.  Dry  Dock,  etc.,  R. 
Co.,  3  NTSt  257. 

14.  Vtcksburg,  etc.,  R.  Co.  v.  Pat- 
ton.  81  Miss.  156.  66  AmD  652. 

15.  Jones  v.  Co-operative  Assoc. 
of  America.  109  Me.  448.  84  A  986. 
LRA1916B  746. 

IS.  U.  S. — Southern  Pac  Co.  v. 
Ward.  208  Fed.  386.  125  CCA  601. 

Ala. — BlrmlnKham  R.,  etc..  Co.  v. 
Hunnlcutt.  3  Ala.  A.  448.  67  S  262. 

Colo. — Sanderson  v.  Frarler,  8 
Colo.  79.  6  P  632.  64  AmR  544. 

D.  C. — Metropolitan  R.  Co.  v. 
Jones.  1  App.  200. 

Iowa. — Blumenthal  v.  Union  Elec- 
tric Co.,  129  Iowa  322.  105  NW  688. 

Maes. — Powers  v.  Old  Colony  St. 
R.  Co..  201  Mass.  66,  87  NE  192. 

Mo. — Spohn  v.  Missouri  Fac  R. 
Co..  101  Mo.  417,  14  SW  880. 

N.  Y. — Allen  v.  Dry  Dock,  etc.,  R. 
Co..  2  NTS  738. 

N.  C. — BedSDle  v.  Atlantic  Coast 
Line  R.  Co.,  ISl  N.  C.  162,  66  SE 
926. 

Tex. — ^Missouri  Pac.  R.  Co.  v.  Cal- 
lahan, 12  SW  833;  San  Antonio  Tract. 
Co.  V.  Davis.  (Civ.  A.)  101  SW  554; 
International,  etc..  R.  Co.  v.  Cruse- 
turncr,  44  Tex.  Civ.  A.  181,  98  SW 
423;  Oulf.  etc..  R.  Co.  v.  Phillips,  32 
Tex.  Civ.  A.  238.  74  SW  793;  Inter- 
national, etc.,  R.  Co.  V.  Foster,  26 
Tex.  Civ,  A.  497.  63  SW  952. 

Vt.— Taylor  v.  Day.  1<  Vt.  B«6. 

[a]  Bvldeaos  bsld  adsnlaalbls  to 
show  negligence  with  respect  to  con- 
trolling crowds  at  a  station.  South- 
ern Pac.  Co.  V.  Ward,  208  Fed.  386. 
126  CCA  601;  International,  etc.,  R. 
Co.  v.  Poster,  26  Tex.  Civ.  A.  497, 
63  SW  962  (holding  that  in  an  action 
against  a  rallroaa  company  for  in- 
juries received  near  a  station,  the 
nets  that  defendant  advertised  an 
excursion,  and  that  the  train  was 


late,  and  a  crowd  had  assembled  at 

the  depot,  were  material  on  the  ques- 
tion of  the  amount  of  care  and  dili- 
gence required  of  defendant,  and 
hence  their  admission  was  not  error). 

[b]  Xvldenc*  that  plaintiff  rs- 
ported  an  employes^  sdsoondnet  to 
the  carrier  as  soon  as  he  arrived 
home  is  .admissible  tn  an  action 
against  a  carrier  for  misconduct  of 
Its  conductor  toward  plaintiff  and  her 
companions,  as  tending  to  show  that 
she  was  aggrieved.  San  Antonio 
Tract.  Co.  v.  Davis,  (Tex.  Civ.  A.) 
101  SW  664, 

17.  Louisville,  etc.,  R.  Co.  v.  Bell, 
166  I^.  400,  179  SW  400:  Louisville, 
etc.,  R.  Co.  V.  Bowlds,  64  SW  957. 
23  KyL  1202;  Cutler  v.  Concord,  etc, 
R.  Co..  69  N.  H,  641,  46  A  1051;  Lewis 
v.  Houston  Electric  Co,.  39  Tex.  Civ. 
A.  626.  88  SW  489.  112  SW  593. 

[a]  mtoxioatloii  of  pMNMngsr. — 
(1)  In  an  action  by  a  passenger  for 
injuries  caused  by  the  carrier,  where 
the  Issue  was  that  defendant  knowing 
that  plaintiff  was  Intoxicated  did  not 
properly  care  for  him  as  a  passenger, 
evidence  that  plaintiff  purchased 
beer  shortly  before  the  accident  at  a 
restaurant  In  defendant's  passenger 
station  kept  by  one  under  lease  from 
defendant  is  admissible  to  show 
plaintiff's  Intoxicated  condition,  but 
not  to  Impose  additional  duties  on  de- 
fendant in  the  care  of  plaintiff,  nor 
to  show  that  defendant  was  guilty  ef 
maintaining  a  nuisance  which  con- 
tributed to  plaintiff's  intoxicated  con- 
dition. Cutler  v.  Concord,  etc.,  R. 
Co..  69  N.  H.  641.  46  A  1051.  (2) 
Where  In  an  action  by  a  passenger 
the  evidence  was  conflicting  as  to 
whether  he  was  intoxicated  when  In- 
jured, and  he  testified  that  he  had 
not  been  drunk  for  two  years  prior 
thereto,  testimony  was  admissible 
that  plaintiff  had  been  IntoxloateS 
many  times  previous  to  the  injury. 
Lewis  V.  Houston  Electric  Co.,  39 
Tex.  Civ.  A.  625,  88  SW  489,  112  SW 
693. 

18.  Berry  v.  Louisville,  etc.,  R. 
Co.,  109  Ky.  727,  60  SW  699,  22 
KyL  1410;  Nute  v,  Boston,  etc.,  R, 
Co..  214  Mass.  184.  100  NE  1099; 
International,  etc.,  R,  Co.  v.  Cruse- 
turner,  44  Tex.  Civ.  A.  181.  98  SW 
423;  Bullock  V.  Houston,  etc..  11.  Co., 
(Tex.  Civ.  A.)  65  SW  184. 

[a]  Bvldenes  hsld  Inadmissible. 
— ^Where  plaintiff  went  into  a  car  to 
seat  his  wife  and  children,  and  sus- 
tained Injuries  In  leaving  the  car.  In 
an  action  against  the  carrier  to  re- 
cover for  his  Injuries  a  conversation 
between  plaintiff  and  his  wife  at  the 
entrance  to  the  car,  and  not  far  from 
the  conductor,  was  not  admissible  to 
show    notice    to    the    conductor  of 

Plaintiff's  Intention  to  leave  the  train 
Bfore  it  started,  in  the  ab- 
sence of  anything  to  show  that  the 
conductor  heard  the  conversation,  as 
It  was  no  part  of  his  duty  to  listen  to 
such  conversations.  Berry  v.  I^ouls- 
vllle.  etc..  R.  Co..  lOt  Ky.  727.  60 
SW  699.  22  KyL  1410. 


19.  Coy  v.  Boston  El.  R.  Co..  212 
Mass.  307.  98  NE  1041. 

00.  Alabama  City,  etc.,  R.  Co.  v. 
Sampley,  169  Ala.  372.  63  S  142; 
Cathey  v.  St  Louis,  etc.,  R.  Co.,  149 
Mo.  A.  134.  130  SW  130;  Fielder  v. 
St.  Louis,  etc..  R.  Co.,  61  Tex.  Civ. 
A.  244,  112  SW  699;  Berg  v.  Chicago, 
etc.,  R.  Co.,  146  Wis.  419.  131  NW  902. 

[a]  niostratio&B. — ( 1 )  Where  In 
an  action  by  a  passenger  for  an 
assault  by  the  conductor  the  evi- 
dence showed  that  the  assault  fol- 
lowed a  wrangle  concerning  the  fail- 
ure of  the  passenger  and  his  com- 
panions to  leave  the  car  at  their 
destination,  it  Is  proper  to  show 
whether  their  failure  to  leave  the  car 
was  due  to  their  carelessness  or  to 
the  conductor's  failure  to  announce 
the  station  as  tending  to  throw  light 
on  the  contentions  of  the  parties  and 
to  mitigate  the  damages,  although 
neither  reason  for  falling  to  get  off 
would*be  conclusive  on  the  right  to 
recover,  Alabama  City,  etc.,  R.  Co. 
V.  Sampley.  169  Ala.  372.  63  S  142. 
(2)  In  an  action  against  a  railway 
company  for  an  assault  by  a  brake- 
man  on  a  passenger  who  attempted  to 
board  a  train  after  It  started,  and  an 
exhibition  of  whose  ticket  was  de- 
manded by  the  brakeman  on  the  car 
steps,  evidence  that  the  passenger 
was  crippled  and  thus  prevented 
from  boarding  sooner  is  proper. 
Cathey  v^t.  Louis,  etc..  R,  Co.,  149 
Mo.  A.  im.  130  SW  130.  (S)  In  an 
action  Mr  alleged  Injuries  to  a  pas- 
senger oy  his  Delng  thrown  from  a 
train  by  a  brakeman,  evidence  that 
the  train  carried  a  large  crowd  who 
were  intoxicated,  boisterous,  and  dis- 
orderly is  properly  admitted  to  ex- 
plain the  conduct  of  the  trainmen. 
Berg  v.  Chicago,  etc.,  R.  Co.,  146  Wla. 
419,  131  NW  902. 

[b]  Wliere  It  la  olalmed  that  tHe 
passeunr'a  lajtuies  war*  due  to 
alcobousm  and  not  to  the  assault, 
evidence  of  an  isolated  instance  of 
Intoxication  several  months  before 
the  assault  is  not  admissible  for  that 
purpose.  Fielder  v.  St.  Louis,  etc., 
R.  Co.,  51  Tex.  Civ.  A.  244.  112  SW 
699  (holding  that  the  admission  over 
objection  of  evidence  that  the  wit- 
ness, the  sheriff,  saw  plaintiff  drunk 
on  the  street  several  months  before 
the  alleged  assault,  and  threatened 
to  remove  htm  from  his  position  as 
deputy  if  he  continued  to  drink,  to- 
gether with  the  statements  that 
plaintiff  had  then  been  drinking  for 
several  days  and  causing*  trouble, 
was  prejudicial  error), 

31.  Southern  R.  Co.  v.  Haynes. 
186  Ala.  60.  66  S  339;  Norfolk,  etc.. 
R.  Co.  V.  Blrchfield,  105  Va.  809.  54 
SE  879. 

ra]    Identitr  of  a— awHIwg  pav^. 

— In  an  action  against  a  carrier  for 
an  assault  on  plaintiff  by  another 
passenger  who  falsely  stated  to 
plaintiff  that  he  was  a  special  officer 
of  the  carrier,  where  the  difficulty 
arose  from  his  ordering  plaintiff  to 
stop  smoking  in  the  ear.  and  the  con* 


VoT  later  oaMSi  aerelopBMnta  and  olianges  in  the  law  see  cumulative  Annotations,  same  title,  paga^nd  note  number. 
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show  his  employment,^  and  duties,*"  and  the  ca- 
pacity in  which  he  acted."  Bat  evidence  that  the 
passenger  had  at  some  previous  time  made  threats 
against  the  employee  is  inadmissible,''  as  is  also 
evidence  that  the  employee  had  been  criminally 
prosecuted  for  the  assault,**  or  subsequently  been 
disehai^ed." 

Abuse  and  imnilt.  In  an  action  for  abusive  or 
insultii^  language  or  conduct  of  an  employee,  plain- 
tiff may  show  the  continuance  of  the  abusive  or 
insulting  acts  even  after  he  had  been  relieved  from 
duty  by  another  empl<qree,"  the  manner  and  the 
tone  of  voice  accompanying  tiie  language  used," 
and  the  presence  of  others  on  the  ear  at  the  time;"* 
and  defendimt  may  shov  the  employee's  genezvl 
reputation  for  politeness."   But  evidence  that  the 


abuse  or  insult  was  brought  about  by  the  miscon- 
duct of  the  passenger  is  admissible  only  in  mitiga- 
tion of  damages.^^ 

1441]  (6)  Condition  of  Oarxiflr's  Premises.'" 
As  bearing  on  the  question  of  the  carrier's  negli- 
gence in  r^rd  to  its  station  premises  or  platforms, 
evidence  is  admissible  as  to  the  conditions  existing 
there  at  the  time  of  the  accident,^  and  as  to 
whether  the  station  was  a  regular,  or  only  a  flag, 
station.''  But  evidence  as  to  conditions  existing  at 
other  places,"  or  at  the  same  place  at  other  tim^ 
before  or  after  the  accident,"  is  inadmissible,  unless 
it  appears  that  the  conditions  have  remained  the 
same,  as  where  only  a  short  space  of  time  has  in- 
tervened.** Bnt  it  has  been  held  that  evidence  tend- 
ing to  show  how  the  accommodations  at  the  station 


ductor  made  no  effort  to  Interfere, 
there  was  no  error  in  admitting  the 
testimony  of  a  witness  who  was  in 
the  car  at  the  time  that  he  did  not, 
Juflt  at  the  time  when  the  dlfltculty 
occurred,  hear  a  certain  person  In 
the  car  who  was  a  detective  for  the 
carrier  say  anything  about  who  the 
assaul ting  party  was.  Norfolk,  etc., 
R.  Co.  V.  Birchfleld,  105  Va.  809.  54 
SK  S79. 

[b]      IHsoontlniUnff  jounuy. — In 

an  action  for  an  assault  by  a  third 
party  In  defendant's  station,  It  was 
not  error  to  permit  plalntirf  to  show 
that  he  did  not  continue  his  trip  for 
which  he  had  purchased  a  ticket. 
Southern  R.  Co.  v.  Haynes,  186  Ala. 
60,  6K  S  339. 

83.  Southern  R.  Co.  v.  Crone,  51 
Ind.  A.  300.  99  NB  762;  Rand  v. 
Butte  Electric  R.  Co.,  40  Mont.  398, 
107  P  87. 

[a]  XUiurtratloa>— In  an  action  for 

Iiersonal  Injuries  by  a  passenger  al- 
eged  to  have  been  assaulted  oy  one 
P  as  agent  of  defendant^  the  admis- 
sion of  evidence  that  F  had  pros- 
ecuted parties  for  being  intoxicated 
on  trains  and  also  for  jumping  on  and 
off  Is  proper  aa  tending  to  prove 
that  P  was  In  the  employ  and  serv- 
ice of  defendant.  Southern  R.  Co.  v. 
Crone,  SI  Ind.  A.  300.  199  NE  762. 

[b]  Bpeolal  depaty  shezUr. — Evi- 
dence that  the  persons  committing 
the  assault  were  appointed  special 
deputies  by  the  sheriff  at  the  request 
of  the  carrier  is  material  only  In 
so  far  as  it  tends  to  ahow  their 
employment  by  the  carrier.  Rand  v. 
Butta  Blectric  R.  Co.,  40  Mont.  398, 
107  P  87. 

S3.  Brewster  v.  Interboroueh 
Rapid  Transit  Co.,  68  Misc.  348,  123 
NiS  992 

M.  Philadelphia,  etc..  R.  Co.  v. 
Oreen,  110  Md.  32,  71  A  986. 

{a1  Am  pnbllo  oSoar, — Where  the 
question  Is  In  what  capacity  an  em- 
ployee was  acting  when  he  assaulted 
a  i>asaen^er,  whether  as  an  employee 
of  defendant  or  as  a  peace  officer, 
under  what  he  regarded  as  a  valid 
appointment  and  quallflcatlon,  testi- 
mony to  show  that  he  was  a  public 
officer,  the  validity  of  the  appolnt- 
m^n  being  entirely  collateral,  should 
not  be  stricken  out.  Philadelphia, 
etc.,  R.  Co.  V.  Green,  110  Md.  32,  71 
A  986. 

85.  Hanson  v.  Urbana,  etc.,  St.  R, 
Co.,  75  111.  A.  474;  Baltimore,  etc..  R. 
Co.  v.  Barger,  80  Md.  23,  30  A  B60. 
46  AmSR  319.  26  LRA  220. 

[a]  Slnstratlon. — ^A  question 
whether  plaintiff  on  some  previous 
day  had  used  abusive  and  profane 
lanniage  to  the  conductor  on  the 
tram  and  had  threatened  him  was  Im- 
proper, where  it  was  not  stated  when 
or  on  what  occasion  this  occurred. 
Baltimore,  eta.  R.  Co.  v.  Bararer.  80 
Md.  23.  80  A  660.  46  AmSR  319,  26 
I>RA  220. 

86.  Hanson  v.  Urbana,  etc.,  St.  R. 
Co..  76  111.  A.  474;  Liayne  v.  Cheea- 
peake.  etc.,  R.  Co..  68  W.  Va.  213,  69 
SK  700,  31  L,RANa  414. 

Fa]  laOifitaieBt.  oonvletlon,  ud 
■•atsBMf— In  an  action  by  a  passen* 
ger  aninst  a  carrier  for  an  assault 
on  hmi  by  a  special  poUcsman  of 


the  carrier  at  the  time  when  the 
policeman  had  killed  plaintiff's 
brother,  the  record  of  the  Indictment, 
conviction,  and  sentence  of  the  police 
ofUcer  for  the  murder  of  plaintiff's 
brother  Is  not  admissible.  Layne  v. 
Chesapeake,  etc.,  R.  Co.,  68  W.  Va 
213,  69  SE  700.  31  L.RANS  414. 

87.  Pine  Bluff,  etc.,  B.  Co.  v. 
Washington.  :i6  Ark.  179. 172  8W  872. 

38.  Malecek  v.  Tower  Orove.  etc., 
R.  Co..  57  Mo.  17. 

[a]  Thns  where  the  evidence 
showed  that  the  driver  of  the  car  In- 
sulted and  abused  the  passenger  and 
threatened  to  put  him  oft  tne  car; 
that  such  threats  and  insults  were 
kept  up  until  the  car  reached  a  sta- 
tion where  another  driver  was  placed 
in  charge  of  the  car,  the  first  driver 
still  remaining  In  the  car  and  con- 
tinuing the  conduct  complained  of, 
evidence  as  to  the  insult^  and  acts 
of  the  driver  after  he  had  been  re- 
lleived  by  the  second  driver  was  prop- 
erly admitted.  Malecek  v.  Tower 
Grove,  etc.,  R.  Co.,  57  Mo.  17. 

89.  Alabama  Great  Southern  R. 
Co.  v.  Pouncey,  7  Ala.  A.  648,  61  S 
601;  McCumber  v.  Boston  El.  R.  Co., 
207  Mass.  559,  93  NE  696.  32  LRANS 
47B:  Trinity,  etc.,  R.  Co.  v.  Bradshaw, 
(Tex.  Clv.  A.)  107  SW  618, 

[a]  liTldeBoe  held  laadmisslMe.^ — 
Where  the  action  is  for  injuries  sus- 
tained from  being  pushed  off  the  car 
by  other  psLSsengers  In  alighting,  and 
the  language  used  by  a  street  car 
conductor  In  telling  a  passenger  that 
she  was  blocking  the  passageway  and 
asking  her  to  move  aside  Is  proper 
In  form  and  substance,  evidence  that 
his  tone  of  voice  was  harsh  and 
loud  so  as  to  agitate  and  confuse  her 
is  not  admissible.  McCumber  v.  Bos- 
ton El.  R.  Co..  207  Mass.  569,  93  NE 
698.  32  LRANS  475. 

30.  San  Antonio  Tract.  Co.  v. 
Lambkin,  <Tei.  Clv.  A.)  99  SW  574. 

31.  Georgia  Southern,  etc..  B.  Co. 
V.  Ransom,  6  Ga.  A.  740.  63  SE  62B. 

BA.  Birmingham  R..  etc.,  Co.  v, 
Coleman.  181  Ala  478,  61  S  890;  GaJ- 
veston,  etc.,  R  Co.  v.  La  Prelle,  27 
Tex.  Civ.  A.  496,  66  SW  488.  See 
also  supra  9  1401. 

33.  Track  or  roadbed  see  Infra 
i  1443. 

34.  Ky. — Louisville,  etc.,  R.  Co.  v. 
Payne,  183  Ky.  539.  118  SW  352,  19 
AnnCas  294. 

Mass. — Kelley  v.  Boston  El.  R,  Co., 
210  Mass.  454.  96  NE  1031. 

Mich. — Collins  V.  Toledo,  etc..  R. 
Co.,  80  Mich.  890.  45  NW  178. 

N.  T. — McGearty  v.  Manhattan  R. 
Co.,  15  App.  Dlv.  2.  43  NTS  1086. 

S.  C. — Smoak  v.  Savannah,  etc.,  R. 
Co..  65  S.  C.  299.  43  SE  662. 

TejE. — International,  etc..  R,  Co.  v. 
Clark.  (Civ.  A.)  71  SW  687  [rev 
on  other  grounds  96  Tex.  349,  72  SW 
6843:  Texas,  etc..  R.  Co.  v.  Taylor, 
(Clv.  A.)  68  SW  166,  844. 

[a]  Brldenos  hsld  lasdanlBSlbto^— 
(1)  Where  In  an  action  for  Injuries 
while  alighting  evidence  showed  that 
the  train's  approach  to  the  station 
had  properly  been  announced,  and  the 
way  from  the  train  to  the  platform 
was  lighted,  evidence  as  to  the  extent 
of  the  carrier's  freight  business 
oonduotsd    at    its    freight  depot 


on  the  other  side  of  the  track, 
and  on  the  side  where  the  pas- 
senger attempted  to  alight,  was 
inadmissible,  at  least  in  the  a.b- 
sence  of  evidence  that  the  passenger 
knew  of  the  existence  of  the  freight 
depot,  or  that  he  had  business  to 
transact  there.  Louisville,  etc..  R.  Co. 
V.  Payne,  133  Ky.  539.  118  SW  862,  19 
AnnCas  294.  (2)  In  an  action  against 
an  elevated  street  railroad  com- 
pany for  Injuries  received  through 
being  crowded  off  defendant's 
station  platform  by  reason  of 
defendant's  falling  to  provide 
proper  platform  facilities,  a  ques- 
tion asked  one  of  defendant's 
witnesses,  whether  or  not  in  deter- 
mining the  plan  of  operating  a  street 
railroad  it  was  proper  to  consider  the 
desires  of  the  traveling  public,  where 
they  can  be  taken  Into  consideration 
without  interfering  with  safety  In 
the  operation  of  the  road,  was  prop- 
erly excluded.  Beverley  v.  Boston 
El.  R.  Co..  194  Mass.  460.  80  NE  607. 

[b].  Guard  rail  aronnd  platform.^ — 
E\-ldence  that  defendant  failed  to 
erect  a  guard  rail  along  a  station 
platform  is  admissible  In  an  action 
for  negligently  overcrowding  the 
platform  so  that  plaintiff  was  pushed 
off.  McGearty  v,  Manhattan  R.  Co., 
15  App.  Dlv.  2,  43  NYS  1086. 

36.  Chicago,  etc..  R.  Co.  v.  Stan- 
ford, 84  Ark.  406.  106  SW  205. 

36,  Central  of  Georgia  R.  Co.  v. 
McNab.  150  Ala.  332.  43  S  222;  Nichols 
V.  Dubuque,  etc..  R.  Co.,  68  Iowa 
732.  28  NW  44;  Louisville,  eta,  R. 
Co.  V.  Henry,  44  SW  428,  19  KyL 
1783:  Ranney  v.  St.  JohnSDUry,  etc.. 
R.  Co..  67  Vt.  694.  32  A  810. 

[a]  rams  (1)  where  In  an  action 
for  Injuries  su.stalned  In  alighting 
from  a  train  It  appeared  that  plain- 
tiff was  a  car  length  from  the  plat- 
form where  other  witnesses  alighted, 
evidence  as  to  the  condition  of  the 
platform  as  to  being  crowded  where 
such  witness  alighted  was  inadmis- 
sible. Central  of  Georgia  R.  Co.  v. 
McNab,  150  Ala  332,  43  S  222.  (2) 
In  an  action  for  injuries  sustained 
In  attempting  to  alight  from  a  car 
on  defendant  s  station  platform,  the 
mere  fact  that  such  platform  Is 
higher  than  the  one  at  another  sta- 
tion is  immaterial,  and  evidence  of 
such  fact  Is  Inadmissible.  Nichols 
V.  Dubuque,  etc.,  R.  Co.,  68  Iowa 
732.  28  NW  44. 

37.  Chicago,  etc..  R.  Co.  v.  Ror- 
vig.  217  Fed.  953,  133  OCA  625; 
Pennsylvania  Co.  v.  Marion,  104  Ind. 
239,  3  NE  874;  Newcomb  v.  New 
York  Cent.,  etc.,  R.  Co.,  169  Mo.  409, 
69  SW  348. 

[a]  FhotograipilW.— Where  imme- 
diately after  a  passenger  had  fallen 
on  a  ridge  of  ice  on  a  station  plat- 
form the  loe  was  covered  with  salt 
which  removed  It,  and  there  was  no 
controversy  as  to  the  other  relative 
locations  as  disclosed  by  the  evi- 
dence, photographs  of  the  platform, 
etc..  taken  two  or  three  days  after 
the  accident  were  PFoperly  excluded, 
rrhlcaso.  etc..  R.  Go.  v.  Rorvig.  S17 
Fed.  963.  18S  CCA  626.  Photographs 
as  evidence  generally  see  Svidence 
[17  Cyc  414  et  seq].         _  ^ 
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at  which  the  accident  occurred  compare  as  to  safety 
with  those  of  other  stations  is  admt^ble  for  the 
purpose  of  showii^  lack  of  care  on  the  part  of  the 
carrier  in  failing  to  furnish  proper  accommoda- 
tions, particularly  where  the  objecting  party  has 
introduced  like  evidence  with  respect  to  other  sta- 
tions.**  Evidence  of  statements  of  a  member  of  a 
railroad  commission  to  an  ofiicial  of  the  railroad 
company  in  regard  to  the  condition  of  a  station  and 
its  platform  is  admissible  to  show  notice  of  its  con- 
dition to  the  company."  Evidence  as  to  the  small 
cost  for  which  a  defect  at  a  station  could  be  reme- 
died is  admissible  as  jproving  want  of  care  on  the 
part  of  the  company  in  not  making  repairs  before 
the  accident." 

1442]  (6)  Condition  of  Vehidea  and  Appli- 
ances.   On  the  question  of  the  carrier's  n^ligence 


relative  to  injuries  caused  by  its  ears  or  other  vehi- 
cles or  appliances,  evidence  tending  to  show  their 
condition  or  equipment  at  the  time  of  the  accident 
is  admissible.*'  For  this  pur]X)se  evidence  as  to  the 
condition  of  the  car  or  vehicle  at  other  times  before 
or  after  the  accident  is  admissible  where  it  does 
not  appear  that  there  has  been  a  change  in  its  con- 
dition in  the  meantime;"  but  it  has  been  held  that 
in  the  absence  of  proof  that  the  condition  has  re- 
mained the  same  such  evidence  is  inadmissible." 
Evidence  as  to  the  condition  of  other  ears  or  vehi- 
cles is  generally  held  inadmissible,  in  the  absence  of 
proof  that  they  are  similarly  constructed  and 
eqnipped  as  the  car  or  vehicle  in  question  ;**  but  for 
the  purpose  of  determining  whether  a  ear  was  prop- 
erly equipped,  evidence  may  be  admitted  as  to 
whether  other  cars  had  been  constructed  in  the 


Mushrush,  11  Ind.  A.  192,  37  NE 
954,  38  NE  871;  Texas  Midland  R. 
Co.  V.  Brown.  (Tex.  Civ.  A.)  58  SW 
44;  Sullivan  v,  Delaware,  etc..  Canal 
Co..  72  Vt.  353.  47  A  1084. 

[a]  ThaB  (1)  In  an  action  for  In- 
juries received  on  a  station  platform 
evidence  that  obstructions  were  there 
an  hour  after  the  accident  was  ad- 
missible to  corroborate  evidence  that 
they  were  there  at  the  time  of  the 
accident.  New  York,  etc.,  R.  Co. 
V.  Mushrush.  11  Ind.  A.  192,  37  NE 
954,  38  NE  871.  (2)  Evidence  of  the 
existence  of  a  hole  In  a  station  plat- 
form ten  hours  after  an  accident 
which  had  been  caused  thereby  was 
properly  admitted  to  prove  the  con- 
dition of  the  platform  at  the  time 
of  the  accident,  where  It  was  limited 
by  the  charge  of  the  court  to  that 
purpose.  Texas  Midland  R.  Co.  v. 
Brown,  (Tex.  Civ.  A.)  58  SW  44. 

39.  Chesapeake,  etc.,  R.  Co.  v. 
Barger.  112  Va.  688,  72  SE  693. 

40.  Smoak  v.  Savannah,  etc.,  R. 
Co.,  66  S.  C.  299,  43  SE  662. 

41.  Haskell  v.  Manchester  St.  R. 
Co..  73  N.  H.  587.  84  A  186. 

4fl.  Ala. — Southern  R,  Co.  v.  Har- 
rineton.  166  Ala,  630,  52  S  57.  189 
AmSR  59;  Kansas  City,  etc.,  R.  Co.  v. 
Smith.  90  Ala.  26,  8  S  43.  24  AmSR 
753;  Mobile,  etc.,  R.  Co.  v.  Ashcraft, 
49  Ala.  305. 

111.— Stuchly  .  V.  Chicago  City  R. 
Co.,  182  111.  A.  337. 

Mass. — Cutts  v.  Boston  El.  R.  Co., 
202  Mass.  450,  89  NE  21. 

Mich.— Gerlach  v.  Detroit  United 
R.  Co.,  171  Mich.  474.  137  NW  256. 

Mo. — Price  v.  Metropolitan  St.  R. 
Co..  220  Mo.  436,  119  SW  932,  132 
AmSR  588. 

N.  H. — Holyoke  v.  Orand  Trunk  R. 
Co..  48  N.  H.  641. 

N.  Y. — Myer  v.  Brooklyn  City  R. 
Co.,  10  Misc.  11,  30  NYS  634. 

Oh. — Cleveland,  etc.  Tract.  Co.  v. 
Ward.  27  Oh.  Cir.  Ct.  761. 

Or. — Lakln  v.  Oreffon  Pac.  R.  Co., 
16  Or.  220.  16  F  641. 

Tex. — International,  etc.,  R.  Co.  v. 
Duncan.  66  Tex.  Civ.  A.  440.  121  SW 
862 

Wis. — Schlag  v.  Chicago,  etc.,  R. 
Co.,  152  Wis.  165.  139  NW  756. 

[a]  Bvidsno*  that  plalntUf  was  a 
"ouronlo  Uoker,"  is  inadmissible  in 
an  action  by  a  railroad  postal  clerk 
against  a  railroad  company  for  dam- 
ages resulting  from  Illness  caused 
by  the  failure  to  heat  the  mail  car  In 
which  he  worked.  Southern  R.  Co.  v. 
Harrington,  166  Ala,  630,  52  SW  57, 
139  AmSR  59, 

[b]  Convenatloiui  between  a 
motorman  and  a  supervisor  of  the 
carrier,  in  which  the  supervisor  made 
remarks  tending  to  show  that  the 
car  in  question  which  caused  the  in- 
jury was  out  of  repair,  are  competent 
on  the  question  of  negligence.  Healy 
v.  Chicago  City  R.  Co..  160  111.  A.  7. 

rcl  SviaMuw  M  to  the  pnrooie 
ivliloli  hanOholds  wwn  dMUrnvd  to 
serve  Is  Inadmissible.  Gerlacli  v. 
Detroit  rnited  R,  Co.,  171  Mich.  474, 
187  NW  266. 


[  d  ]    BlevMtor  omm. — (1)    In  an 

action  for  injuries  to  a  passenger  in 
an  elevator,  where  defendant  proved 
that  the  brake  rod  was  broken,  and 
that  that  was  the  cause  of  the  fall 
of  the  elevator,  and  that  sufficient  In- 
spection had  been  used  by  it,  and 
plaJntlfr  introduced  evidence  that 
screws  of  the  safety  device  were 
rusty  and  interfered  with  the  oper- 
ation thereof,  the  exclusion  of  evi- 
dence that  the  screws  were  not  ruslj 
was  erroneous,  although  defendant's 
witnesses  had  stated  on  cross-exami- 
nation that  the  screws  were  not 
rusty,  Diepenbrock  v.  Wove  Realty 
Co.,  128  Apn.  Div.  888,  112  NYS  539; 
Keller  v.  wove  Realty  Co..  128  App. 
DlV.  154.  112  NYS  638.  (2)  In  such 
an  action  defendant  could  show  by 
the  engineer  In  chargre  of  the  build- 
ing whether  he  made  an  inspection 
of  the  elevator  appliances  Immedi- 
ately after  the  accident,  disclosing 
the  cause  of  the  action  of  the  ele- 
vator. Cohen  V.  Farmers'  L.  &  T.  Co.. 
70  Misc.  548.  127  NYS  561,  (3)  But 
evidence  as  to  the  carrying  power  of 
an  elevator  Is  Inadmissible  where 
the  only  question  of  neeltgenca  on 
which  plaintiff  is  entltlea  to  recover 
is  defendant's  negligence  In  the  op- 
eration and  failure  to  have  the  most 
improved  safety  appl  lances,  or  to 
keep  them  In  good  working  order. 
Hartford  Deposit  Co.  v.  Sollitt.  172 
111.  222,  60  PJE  178,  64  AmSR  36  [aJf 
70  ID.  A.  166L 

43.  Dorrance  v.  Michigan  United 
R.  Co.,  176  Mich.  198,  141  NW  697, 
AnnCa»1916A  763;  Orcutt  v.  Century 
Bldg.  Co.,  214  Mo.  85.  112  SW  632; 
Corcoran  v.  Albuquerque  Tract.  Co.. 
15  N.  M.  9,  103  P  645.  Compare 
Newcomb  v.  New  York  Cent.,  etc.,  R. 
Co.,  169  Mo.  409.  69  SW  348  (holding 
that,  where  a  passenger  by  mistake 
boarded  the  wrong  train  and  was  In- 
jured by  jumping  from  it  while  In 
motion,  evidence  as  to  whether  there 
were  signs  or  placards  on  the  car 
five  months  previous  was  too  remote 
to  afford  a  basis  for  an  inference  as 
to  the  condition  at  the  time  of  the 
accident), 

[a]  XUnatration.^ — Under  the  rule 
that,  where  a  condition  is  once  shown 
to  exist.  It  win  be  presumed  to  con- 
tinue until  the  contrary  appears,  evi- 
dence in  an  action  against  a  street 
railroad  for  Injury  to  a  passenger 
alighting  from  a  car  as  to  the  con- 
dition of  the  step  of  the  car  and  the 
grating  at  the  back  of  the  step  seven 
months  prior  to  the  accident  Is  ad- 
missible. Corcoran  v.  Albuquerque 
Tract.  Co.,  15  N.  M.  9,  103  P  645. 

[b]  loe  »nd  mow  In  oar. — In  an 
action  for  Injuries  to  a  street  car 

Fiassenger  slipping  on  ice  and  snow 
n  the  vestibule  of  a  car.  evidence 
that  snow  and  Ice  were  In  the  vesti- 
bule when  the  car  made  its  subf^e- 
quent  trip  In  charge  of  the  same 
crew  was  admissible  onlv  to  show  the 
climatic  conditions  and  that  snow  was 
tracked  that  day  and  that  It  was  con- 
gealing. Dorrance  v.  Michigan  United 
R.  Co..  17K  Mich.  198,  141  KW  697. 


[c]  Blavator  oaae^In  an  action 
for  Injuries  to  a  passenger  In  an  ele- 
vator through  the  falling  thereof, 
evidence  relating  to  the  condition  of 
the  elevator  as  far  back  as  two  years 
prior  to  the  Injury  and  on  down  to 
within  a  few  days  thereof,  and  tend- 
ing to  show  that  the  elevator  would 
not  run  properly,  that  the  cable  was 
rusty  and  rotten,  that  bolts  were 
loose,  that  the  guide  shoes  were  con- 
stantly getting  out  of  place,  and  that 
the  rod  governing  the  safety  appli- 
ances was  so  bent  that  they  would 
not  properly  perform  their  functions 
was  admissible.  Orcutt  v.  Century 
Bldg.  Co..  214  Mo.  36,  112  SW  532. 

44.  Walling  v.  Trinity,  etc.,  R, 
Co..  48  Tex.  Civ.  A.  35,  106  SW  417; 
Texas  Midland  R.  Co.  v.  Ellison,  3» 
Tex,  Civ.  A.  172.  87  SW  213. 

45.  Ala. — Southern  R.  Co.  v.  Har- 
rington, 166  Ala.  630,  62  S  57,  13» 
AmSR  69. 

Pla. — Atlantic  Coast  Line  R.  Co.  v, 
Crosby.  53  Fla.  400.  43  3  31S. 

Ind. — Ohio,  etc..  R.  Co.  v.  VOlffht, 
122  Ind.  288,  23  NE  774. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Mount,  101  SW  1182,  81  Kyi.  210. 

Mass.— Moody  v.  Sprinefteld  St.  R. 
Co.,  IBS  Mass.  168,  66  NB  29. 

Mich. — Orth  v.  Saginaw  Valley 
Tract.  Co.,  162  Mich.  353,  127  NW 
330. 

R.  I. — Marah  v.  Rhode  Island  Co., 
36  R.  I.  270,  86  A  724:  Canham  t. 
Rhode  island  Co.,  35  R.  I.  177.  S6  A 
1060. 

[a]  Ulnatratlons. — (1)  In  an  ac- 
tion by  a  railroad  postal  clerk  for 
damages  caused  by  illness  from  fail- 
ure to  heat  the  mall  car  In  which  be 
worked,  evidence  as  to  the  tempera- 
ture of  the  express  car  in  the  same 
train  was  not  relevant,  where  it  ap- 
peared that  the  express  car  and  the 
mail  car  were  heated  differently  in 
some  respects,  although  each  con- 
tained steam  pipes  from  the  engine, 
and  the  evidence  showed  that  the 
mail  car  was  cold  while  the  express 
car  was  comfortable.  Southern  R. 
Co.  v.  Harrington,  166  Ala.  630,  52  S 
67.  139  AmSR  59.  (2)  It  Is  error  to 
admit  testimony  of  witnesses  as  to 
the  comparative  equipment  of  pas- 
senger trains  of  defendant  railroad 
company  used  on  a  branch  line  where 
such  injury  occurred,  and  the  trains 
used  on  the  main  lines,  as  to  being 
modern  and  up  to  date,  where  no 
foundation  is   laid  therefor   in  the 

f leading  or  other  testimony,  such 
estlmony    having    a    tendency  to 

Prejudice  the  jury.     Atlantic  Coast 
Ine  R.  Co.  v.  Crosby,  53  Fla.  400,  43 
S  318. 

[b]  BvUsBoe  ia  reliattal^ — ^Where 
defendant  sought  to  prove  that  their 
large  cars.  Including  the  one  in  ques- 
tion, had  a  device  on  them  that 
effectually  precluded  jerking,  evi- 
dence of  witnesses  as  to  their  experi- 
ence while  riding  on  other  cars  of 
defendant  was  proper  In  rebuttal. 
Orth  v.  Saginaw  Valley  Tract.  Co., 
162  Mich.  858,  127  NW  880. 


For  later  eaaest  davelopBMnts  and  tlbmmgm  In  the  law  see  eumulative  Annotations,  same  title.  pasM-nd  note  number. 
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same  manner,**  or  as  to  whether  a  certain  improve- 
ment had  extensively  been  known  and  nsed  prior  to 
the  time  of  the  accident."  In  a  railroad  mail 
clerk 's  action  for  injuries  claimed  to  have  been  due 
to  the  insufficient  or  defective  equipment  of  the 
mail  car,  United  States  statutes  giving  the  post- 
master-general authority  to  require  certain  things 
to  be  done  by  the  carrier  in  connection  with  con- 
tracts to  be  made  for  the  carriage  of  mail  under 
the  railroad  mail  service  are  properly  admitted,** 
and  this  is  also  true  of  sections  of  the  postal  laws 
and  r^ulations  containing  provisions  as  to  rail- 
road mail  cars  and  their  equipment,  and  a 
pamphlet  issued  by  the  post-office  department  con- 
taining specifications  for  fixtures  for  mail  cars.*^ 

Notice  to  the  carrier  of  a  defect  from  which 
injury  to  a  passenger  has  resulted  is  competent 
evidence,  irrespective  of  the  source  of  the  notice;" 
and  as  bcaripg  on  the  question  of  notice,  evidence 
is  admissible  to  show  that  plaintiff  had  complained 
to  the  carrier  of  the  defect,''^  or  that  a  report  had 
been  furnished  to  it  showing  the  vehicle's  condi- 


48.  Contral  of  Qeorgla  R.  Co.  v. 
Storrs,  169  Ala.  361,  63  3  746. 

tal  Zllutratlfttu — On  an  Issue 
whether  the  soace  between  passenser 
cars  on  a  train  was  nesliffentljr  left 
uncovered,  evidence  as  to  whether 
any  cars  had  been  constructed  within 
the  last  five  years  with  platforms 
like  those  on  the  car  in  question 
was  admissible  as  a  circumstance  to 
go  to  the  Jury,  determining  whether 
the  cars  were  properly  equipped. 
Central  of  Oeorefa  R.  Co.  v.  Storrs, 
169  Ala.  361,  63  3  746. 

1/r.  Hegeman  v.  Western  B.  Corp., 
16  Barb.  S&3  [aft  13  M.  Y.  9.  64  AmD 
6171. 

48.  Washington,  etc.,  R.  Co.  v. 
Carter.  117  Va.  424,  86  SB  482. 

48.  Washington,  etc.,  R.  Co.  T. 
Carter,  117  Va.  424,  85  SB  482. 

60.  Kingman  v.  Lynn,  etc.  R.  Co., 
181  Mass.  387,  64  HE  79;  Baruth  v. 
Poughkeepsie  City,  etc,  Electric  R. 
Co.,  89  App.  Div.  324,  85  NYS  822: 
Richmond  R..  etc.,  Co.  v.  Bowles,  92 
Va.  718,  24  SB  388;  Ferguson  v. 
Truax,  133  Wis.  478,  110  NW  396,  111 
NW  667,  112  NW  613,  14  L.RANS 
350,  13  AnnCas  1092. 

[a]  Btovator  «■■•.— In  an  action 
for  injuries  sustained  by  one  riding 
in  a  passenger  elevator,  in  conse- 
quence of  the  fall  of  the  elevator,  a 
letter  written  by  the  agent  of  the 
nonresident  owner  to  the  owner  prior 
to  the  accident,  stating  that  the  ele- 
vator was  out  of  order,  and  that  a 
third  person  had  stated  that  the  whole 
machme  ought  to  be  butlt  over  be- 
fore It  would  work  right,  was  ad- 
missible as  showing  that  the  owner 
had  notice  of  defeats  therein.  Fergu- 
son v.  Truax,  182  Wis.  478.  110  NW 
396,  111  NW  667.  112  NW  513,  14 
LRAN8  360,  IS  AnnCas  1092. 

51.  Southern  R.  Co.  v.  Harrington, 
166  Ala.  630,  62  S  67.  139  AmSR  59. 

BO.  Chicago,  etc,  R.  Co.  v.  Bene- 
dict, 164  Ky.  676,  169  SW  628. 

fia.  L>ouisvllle.  etc.,  R.  Co.  v. 
Soalf,  110  8W  S62,  38  KyL  721.  26 
LRANS  263. 

6^  Wormsdorf  v.  Detroit  City  R. 
Co.,  76  Mich.  472,  42  NW  lOOO,  18  Am 
8R  463. 

SB.  Wormsdorf  v.  Detroit  City  R. 
Co.,  76  Mich.  472.  42  NW  1000,  IS  Am 
8R  463. 

68.  Colo. — Colorado  Midland  R.  Co. 
V.  McOarry,  41  Colo.  398,  92  P  916. 

Dak. — ^Pattee  v.  Chicago,  etc,  R. 
Co.,  6  Dak.  267.  38  NW  436. 

Oa. — Central  of  Oeorgia  R.  Co.  v. 
Brown,  138  Qa.  107,  74  SB  839.  . 

111. — Elwln,  etc..  Tract.  Co.  v, 
Hench,  132  111.  A  636. 

Mo. — ^Hatchett  v.  St.  Louis  United 
R.  Co..  176  8W  878;  Setzler  v.  Metro- 

SollUn  St.  R.  Co..  227  Mo.  464.  127 
W  1:  Gardner  v.  Metropolitan  St.  R. 
Co.,  223  Mo.  389.  122  SW  1068.  18 
AnnCas  1166:  Gage  v.  St.  Louis  Tran- 
sit Co.,  211  Mo.  138.  109  8W  13. 


N.  C— Grant  v.  Raleigh,  etc,  R. 
Co„  108  N.  C  462,  13  SB  209. 

Tex.-~Teza8  TracL  Co.  t.  Hanson. 
(Civ.  A.)  148  SW  214. 

Vt. — Parker  v.  Boston,  etc.,  R.  Co., 
84  Vt.  329,  79  A  866. 

rarBTUuo*  hell  adadsalltfe,— 
(1)  Where  plaintiff  claimed  that  his 
Injuries  were  caused  by  the  sudden 
jerking  of  a  cable  car  which  had  just 
passed  over  a  crossing  of  other 
tracks,  after  stopping  to  let  passen- 
gers alight,  evidence  of  the  condition 
of  the  tracks  at  the  eroding,  and  of 
the  machinery,  was  proper,  although 
negligence  In  that  respect  was  not 
alleged,  since  such  evidence  was 
merely  to  show  whether  there  was  a 
stop,  a  start,  and* a  Jerk,  especially 
where  no  defects  were  shown.  Setz- 
ler v.  Metropolitan  St.  R.  Co.,  227  Mo. 
464,  127  SW  1.  (2)  Where,  In  an  ac- 
tion for  injuries  to  a  passenger, 
caused  by  the  derailment  of  the  train, 
all  of  the  counts  of  the  declaration 
alleged  negligent  running  of  the 
train,  the  condition  of  Uie  track  was 
properly  considered  in  determining 
whether  the  mode  of  running  the 
train  was  negligent,  and  evidence  of 
the  condition  of  the  ties  Just  after 
the  accident  was  admissible.  Parker 
v.  Boston,  etc,  R.  Co.,  84  Vt.  329,  79 
A  865.  (3)  Where  a  passenger  was 
thrown  from  a  street  car  and  killed, 
evidence  that  other  cars  of  the  same 

f attern  jolted  badly  over  the  uneven 
racks  at  that  point  Is  admissible. 
Hatchett  v.  St  Louis  United  R.  Co., 
(Mo.)  n5  SW  878. 

(1. 

juries  caused  by  the  derailment  of 
the  train,  rotten  pieces  of  wood,  pur- 
porting!- to  be  parts  of  the  ties  form- 
ing part  of  defendant's  trank  at  the 
place  of  accident,  were  introduced  In 
evidence  by  plalnttn,  testimony  of 
the  conductor  of  the  train,  in  re- 
buttal, that  Aortly  after  the  derail- 
ment he  had  seen  several  persons 
with  pieces  of  wood  in  their  hands, 
which  pieces  were  not  parts  of  the 
crosstles  under  the  rails  where  the 
accident  occurred,  and  that  he  had  so 
stated  to  them,  was  inadmissible, 
where  none  of  the  persons  to  whom 
the  conductor  referred  were  wit- 
nesses at  the  trial.  Colorado  Midland 
R.  Co.  v.  McGarry,  41  Colo.  398.  92  P 
915.  (2)  Evidence  that  the  land  along 
the  track  where  an  accident  occurred 
was  low  and  wet  is  inadmissible  to 
show  a  defective  constnictfon  of  the 
roadbed.  Pattee  v.  Chicago,  etc..  R.  Co.. 
6  Dak.  267,  38  NW  435.  (3)  It  is  not 
error  to  exclude  a  question  whether, 
if  a  switch  Is  worn,  the  flanges  of 
the  engine  wheels  might  not  throw 
it  open,  when  the  witness  Is  not  an 
expert,  and  there  is  no  evidence  that 
the  switch  was  worn.  Grant  v. 
Raleigh,  etc,  R.  Co..  108  N.  C.  462, 
13  SB  209. 


tion;"  but  evidence  of  complaints  as  to  the  condi- 
tion of  a  car,  made  by  the  passengers  to  each  other, 
and  not  to  the  carrier's  employees,  is  not  admis- 
sible." Rumor  among  the  employees  of  the  carrier 
as  to  the  condition  of  any  of  the  means  of  transpor- 
tation, although  not  admissible  to  prove  the  bad 
condition  of  the  same,^  is  admissible  to  show  no- 
tice to  the  carrier  of  its  bad  condition."** 

[$  1443]  (7)  Oondition  of  Track  or  Soadbed.  As 
bearing  on  the  question  of  the  carrier's  negligence, 
evidence,  if  otherwise  competent,  is  admissible  as 
to  the  condition  of  its  track  or  roadbed  at  the  time 
and  place  of  the  accident,""*  and  of  notice  thereof 
to  the  carrier's  employees but  where  the  evi- 
dence establishes  negligence  independently  of  the 
condition  or  construction  of  the  track,  evidence  on 
the  latter  question  is  immaterial."  As  a  general 
rule,  the  evidence  to  show  the  defective  condition 
of  the  track  must  bo  confined  to  the  place  of  the 
accident,  or  in  the  immediate  vicinity  where  the 
conditions  generally  were  the  same',°'  and  evidence 
as  to  the  condition  of  the  track  at  times  and  plafwa 

[c]  A  nmflaUon  of  a  otty  oowudl 
ooaoMnlnir  the  safety  of  a  bzltee,  or 

the  lack  of  the  safety  thereof  and 
other  records  of  such  body  pertaining 
to  the  same  subject  matter,  are  not 
competent  In  a  suit  between  third 
parties  which  brings  into  question 
the  condition  of  such  bridge.  Blgin, 
etc..  Tract  Co.  v.  Hench,  132  111.  A. 
686. 

67.   Chicago,  etc,  R.  Co.  v.  Cain, 

37  Tex.  Civ.  A.  631,  84  BW  882. 
[a]   Wotioe  of  oondition  of  track. — 

In  an  action  for  injuries  caused  by 
the  derailment  of  tne  train,  due  to 
a  washout,  evidence  of  a  passenger 
on  the  wrecked  train  that  he  heard 
one  of  the  crew  of  a  passing  train 
say  to  one  of  the  trainmen  of  the 
train  which  was  wrecked,  "You  had 
better  not  pull  out  from  Bl  Reno,  as 
I  believe  you  will  n>  into  the  river," 
was  admissible  to  show  notice  to  the 
crew  of  the  wrecked  train  of  the 

Jrobably  dangerous  condition  of  the 
rack,  the  wreck  having  occurred  In 
that  vicinity.  Chicago,  etc.,  R.  Co.  v. 
Cain,  37  Tex.  Civ.  A  631,  84  SW  682. 

88.  Hartwig  V.  Chicago,  etc..  R. 
Co.,  49  Wis.  368,  6  NW  866. 

88.  U.  S.— Vicksburg,  etc.,  R.  Co. 
v.  Putnam.  118  U.  S.  546.  7  SCt  1,  30 
L.  ed.  267. 

Ala. — Richmond,  etc,  R.  Co.  v. 
Vance,  93  Ala.  144.  9  S  574,  30  AmSR 
41. 

Dak. — Pattee  v.  Chicago,  etc,  R 
Co.,  6  Dak.  267,  38  NW  436. 

111.— Kllnck  V.  Chicago  City  R.  Co., 
177  111.  A.  166  [afr  262  111.  280,  104 
NB  669,  62  LRANS  70,  AnnCasl916B 
177]. 

Iowa. — ^Whittlesey  v.  Burlington, 
etc.,  R.  Co.,  121  Iowa  697.  90  NW^ 616. 
97  NW  66;  Allison  v.  Chicago,  etc.,  H. 
Co.,  42  Iowa  274. 

Kan. — Union  Pac.  R.  Co.  v.  Hand. 
7  Kan.  880. 

Ky. — Ohio  Valley  R.  Co.  v.  Watson, 
93  Ky.  654,  21  SW  244,  14  KyL  611. 
40  AmSR  211.  19  LRA  310;  Louis- 
ville, etc,  R.  Co.  V.  Fox,  11  Bush 
496. 

Mich. — Laughlin  v.  Grand  Rapids 
St  R.  Co.,  62  Mich.  220.  28  NW  173; 
Grand  Rapids,  etc,  R.  Co.  v.  Huntley, 

38  Mich.  687. 
Minn. — Morse  v.  Minneapolis,  etc., 

R.  Co.,  80  Minn.  466.  16  NW  368. 

Mo. — Sidekum  v.  Wabash,  etc,  R. 
Co..  93  Mo.  400,  6  SW  68,  3  AmSR 
549;  Hlpsley  v.  Kansas  City,  etc.,  R 
Co,.  88  Mo.  348. 

N.  Y.— Reed  v.  New  York  Cent.  R 
Co.,  46  N.  Y.  674  [rev  56  Barb.  4931; 
Murphy  v.  New  York  Cent.  R.  Co.,  66 
Barb.  125. 

N.  C. — Hedges  v.  Wilmington,  etc., 
R.  Co..  73  N.  C.  558. 

Tenn. — Nashville,  etc..  R.  Co,  v. 
Johnson.  16  Lea  677. 

Tex. — Missouri  Pac.  R,  Co.  v. 
Mitchell,  76  Tex.  73,  12  SW  810;  MIs- 


(bj    BvUenee  lisld  liMdniHiU*. — 

)  Although,  In  an  action  for  In- 
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other  than  the  time  when  and  place  where  the 
accident  occurred  is  generally  inadmissible.'"'  And 
it  has  been  held  that  evidence  of  the  general  bad 
condition  of  the  road  is  not  admissible  even  on  the 
question  of  exemplary  damages."^  Evidence  as  to 
the  construction  and  maintenance  of  other  roads  is 
generally  inadmissible  to  prove  or  disprove  negli- 
gence in  construction  and  maintenance  at  the  place 
in  question.^  A  custom  on  the  part  of  the  carrier 
to  keep  its  track  in  general  good  repair  is  not 
admissible  to  prove  the  good  oondition  of  the 
track." 

Negligence  in  operation  of  train.  Evidence  as  to 
the  condition  of  the  track  at  places  other  than  that 
of  the  accident  may  be  admitted  to  show  negligence 
on  the  part  of  the  carrier  in  the  operation  of  the 
train." 

Where  condition  of  whole  stmctore  in  issne. 


96,  10  SW  326;  Qalveston,  etc.,  R.  Co. 
V.  Goodwin.  (Civ.  A.)  26  SVF  1007. 

[a]  Thai,  although  defective  rails 
or  crosatles  one  hundred  feet  from 
the  place  of  the  accident  could  not 
have  caused  It,  Btill  the  evidence  con- 
cerning the  roadbed  at  such  distance 
to  aome  extent  corroborates  the 
statements  of  one  party  or  the  other 
as  to  the  condition  of  the  roadbed 
where  the  derailment  occurred.  Ohio 
Valley  R.  Co.  v.  Watson,  SS  B^.  6B4, 
21  SW  244,  14  KyL  911,  40  AmSK  211. 
19  L.RA  310. 

[b]  To  show  negllgmoa  In  faUlng' 
to  repftlr,  evidence  as  to  the  general 
condition  of  the  track  In  the  vicinity 
of  the  place  of  the  accident.  Is  ad- 
missible. Vicksburg,  etc.,  R.  Co.  v, 
Putnam,  118  U.  S.  546,  7  SCt  1.  80  L. 
ed.  257:  Taylor,  etc.,  R.  Co.  v.  Taylor, 
79  Tex.  104,  14  SW  918,  23  AmSR 
31C:  Missouri  Fac.  R.  Co.  v.  Collier, 
62  Tex.  318;  Texas,  etc.,  R.  Co.  v.  De 
Milley,  60  Tex.  194. 

[c]  To  Aow  oau«  of  OeAdlmMLt, 
(1)  evidence  as  to  the  general  bad 
condition  of  the  track  in  the  vicinity 
of  the  place  of  the  accident  Is  ad- 
missible. Vicksburg,  etc.,  R.  Co.  v. 
Putnam.  118  U.  S.  5*5,  7  SCt  1,  30  L. 
ed.  267;  Union  Pac.  R.  Co.  v.  Hand, 
7  Kan.  3S0  (holding  that,  where  It 
appeared  that  the  track  was  in  good 
condition  where  the  car  left  It,  and 
that  the  car  ran  some  distance  be- 
fore turning  over,  evidence  as  to  a 
defect  anvwhere  which  contributed 
to  cause  tne  turning  over  of  the  car 
was  admissible);  Ohio  Valley  R.  Co. 
v.  Watson,  98  Ky.  654,  21  SW  244,  14 
KyL  611,  40  AmSR  211,  19  I*RA  310 
(holding  that  evidence  concerning 
the  unsafe  condition  of  the  roadbed 
near,  as  well  as  at,  the  place  of  an 
accident,  which  resulted  from  the  de- 
railment of  a  train  alleged  to  have 
been  caused  by  such  defective  road- 
bed, is  competent  where  the  evidence 
is  conflicting  as  to  the  condition  of 
the  road  at  the  point  of  the  acci- 
dent) ;  Hedges  v.  Wilmington,  etc., 
R.  Co.,  73  N.  C.  558;  Nafthvllle,  etc.. 
R.  Co.  v.  Johnson,  15  Lea  (Tenn.) 
677.  (2)  Where  the  evidence  tends  to 
show  that  the  derailment  of  the 
coach  in  which  plaintiff  was  riding 
was  caused  by  the  breaking  of  a  ran 
as  the  coach  passed  over  It,  and  that 
this  was  caused  by  the  defective  con- 
dition of  the  rail  and  the  crossties 
under  It.  It  was  competent  for  plain- 
tilT  to  prove  that  other  rails  and 
crossties,  at  and  near  the  place,  were 
also  old,  worn,  rotten,  and  decayed. 
Alabama  Great  Southern  R.  Co.  v. 
Hill,  93  Ala.  614,  9  S  722,  80  AmSR 
66. 

60.  T>.  C— Chapman  v.  Capital 
Tract.  Co.,  87  App.  479. 

Ky.- — Ohio  Valley  R.  Co.  v.  Watson. 
98  Ky.  664.  21  SVP  244.  14  KyL  611. 
40  AmSR  211,  19  LRA  310  (a  mile 
dlsunt);  Louisville,  etc.,  R.  Co.  v. 
Fox.  11  Bush  496. 

Mich. — Grand  Rapids,  etc..  R.  Co. 
v.  Huntley.  88  Mich.  637. 

Minn. — Morse  v.  Minneapolis,  etc.. 


R.  Co.,  30  Minn.  465,  16  NW  368. 

Mo. — Sldekum  v.  Wabash,  etc.,  R. 
Co.,  93  Mo.  400.  4  SW  701,  3  AmSR 
549  (mile  and  a  half  away). 

Wis. — Stewart  v.  Everts,  76  Wis. 
36,  44  NW  1092,  20  AmSR  17. 

"The  mere  existence  of  other  de- 
fects In  other  parts  of  the  road  is 
not  evidence  that  a  similar  defect 
existed  at  the  place  of  the  casualty, 
and  caused  it.  The  only  exceptions 
to  this  rule  which  now  occur  to  us 
are  where  the  other  defects  were 
shown  to  be  the  result  of  a  cadse 
presumptively  operating  at  the  place 
of  the  casualty,  or  where  such  other 
defects  might  have  caused  the  defect 
which  produced  the  injury."  Morse 
v.  Minneapolis,  etc.,  R.  Co.,  10  Minn. 
465,  467. 

[a]  Whw  dsfsnOamt  lias  Intro- 
dnoed  moll  erldsno*^— If,  In  an  ac- 
tion for  Injuries  caused  by  the  derail- 
ment of  a  train  from  the  alleged  de- 
fective condition  of  the  track,  evi- 
dence as  to  the  condition  of  cross- 
ties  one  hundred  feet  distant  from 
the  place  of  derailment  was  incom- 
petent, the  railroad  could  not  com- 
plain of  Its  introduction  by  plaintirr 
after  it  had  flrst  offered  testimony 
as  to  the  condition  of  its  roadbed  at 
such  points.  Ohio  Valley  R.  Co,  v. 
Watson.  93  Ky.  654,  21  SW  244,  14 
KyL  611,  40  AmSR  211,  19  LRA  310. 

61.  Missouri  Pac.  R.  Co.  v. 
Mitchell,  76  Tex.  77.  12  SW  810. 

69.  Bosqui  v.  Sutro  R.  Co.,  131 
Cal.  390,  «3  P  682;  Denver,  etc.,  R, 
Co.  V.  Woodward,  4  Colo.  1;  Weaver 
V.  Baltimore,  etc..  R.  Co.,  3  App.  (D. 
C.)  436;  Joyce  v.  Metropolitan  St.  R. 
Co.,  219  Mo.  344.  118  SW  21. 

[a]  Bridge. — In  a  damage  suit 
against  a  railroad  company,  where 
the  question  arises  as  to  whether  a 
certain  railroad  bridge  was  of  a  safe 
width,  the  refusal  of  the  trial  court 
to  admit  testimony  to  show  the  usual 
width  of  bridges  on  another  railroad 
is  not  error,  especially  where  testi- 
mony is  in  showing  the  width  of 
modern  railroad  bridges  generally. 
Weaver  v.  Baltimore,  etc.,  R.  Co.,  3 
App.  (D.  C.)  436. 

63.  Ft.  Worth,  etc..  R.  Co.  V. 
Thompson.  2  Tex.  Civ.  A.  170,  21  SW 
137. 

64.  111. — Jacksonville  Southeastern 
R.  Co.  V.  Southworth.  186  111.  250,  26 
NE  1093  [arc  32  111.  A.  307]. 

Iowa. — Fitch  V.  Mason  City,  etc.. 
Tract.  Co.,  116  Iowa  716.  89  NW  33. 

Ky. — Ohio,  etc.,  R.  Co.  v.  Beurls, 
146  Ky.  612,  143  SW  16;  Louiaville, 
etc.,  R.  Co.  V.  Hampton,  7  Ky.  Op. 
296. 

N.  H.— Holyoke  v.  Grand  Trunk  R. 
Co.,  48  N.  H.  541. 

N.  C. — WItsell  V.  West  Asheville. 
etc.,  R.  Co..  120  N.  C.  667,  27  SE  126. 

Tex. — Missouri  Pac.  R.  Co.  v.  Col- 
lier. 62  Tex.  318. 

65.  Leonard  v.  Southern  Pac.  Co., 
21  Or.  565,  28  P  887,  16  LRA  221. 

fa]  niustratloai. — In  an  action  for 
Injuries  received  by  a  passenger  in 
the  wrecking  of  a  train,  caused  by 


Where,  as  in  the  case  of  a  bridge,  the  condition  of 
the  structure  as  a  whole  is  in  issue,  evidence  is 
admissible  as  to  the  condition  of  portions  of  the 
structure  other  than  that  which  gave  way.^ 

lamitations  as  to  time.  As  a  general  rule,  evi- 
dence of  defects  in  the  means  of  transportation, 
such  as  the  track  or  roadbed,  must  be  limited  to 
defects  existing  at  the  time  of  the  accident.^  But 
where  there  is  evidence  showing  that  the  condition 
of  the  track  before  and  after  the  accident  was  sub- 
stantially the  same,  evidence  of  its  condition  at 
such  tin\e  is  admissible  to  show  its  condition  at 
the  time  of  the  accident,"  and  to  show  knowledge 
on  the  part  of  defendant  of  the  existence  of  snch 
condition." 

Of&cial  reports.  Reports  of  railroad  officials 
prior  to  the  accident  are  also  admissible,  against 
the  company,  to  show  the  condition  of  the  track  at 

the  fall  of  a  bridge  oVer  which  the 
train  was  passing,  where  the  stabil- 
ity of  the  whole  structure  is  involved 
In  the  charge  of  negligence  alleged 
in  the  complaint,  it  Is  competent  to 

f ive  evidence  of  the  condition,  at  the 
Ime  of  the  eccldent,  of  portions  of 
the  bridge  left  standing,  and  not  im- 
mediately Involved  In  the  wreck. 
Leonard  v.  Southern  Pac.  Co..  21  Or. 
555,  28  P  887,  15  LRA  221. 

66.  Dak. — Pattee  v.  ChtcaJTo.  etc.. 
R.  Co.,  6  Dak.  267,  3S  NW  43l. 

Jowa. — Cronk  v.  Wabash  R.  Co.,  12t 
Iowa  349.  98  NW  884. 

Mass. — Marshall  v.  Old  Colony  St. 
R.  Co.,  198  Mass.  18.  83  NB  8S0. 

Mich. — Grand  Rapids,  etc.,  R.  Co. 
V.  Huntley,  38  Mich.  637. 

Mo. — Stoher  v.  St.  Louis,  etc.,  R. 
Co.,  91  Mo.  509,  4  SW  389. 

Wis. — Stewart  v.  Everts.  76  Wis. 
35,  44  NW  1692,  20  AmSR  17. 

67.  Ark. — St.  Louis,  etc.,  XL  Co.  v. 
Thurman.  110  Ark.  188,  161  SW  10S4 
(live  months  afterward). 

111. — Chicago,  etc.,  R.  Co.  v.  Lewis. 

145  111.  67,  33  NE  960  [aff  48  111.  A 
274] ;  Jacksonville  Southeastern  R. 
Co.  V.  Southworth.  136  III.  250,  26  NE 
1093  [aft  32  111.  A.  3071. 

Ind. — Pennsylvania  Co.  v.  Marion, 
104  Ind.  239,  8  NB  874:  Ohio,  etc..  R. 
Co.  V.  Selby,  47  Ind,  471. 

Ky. — Ohio,  etc.,  R.  Co.  v.  Beurls, 

146  Ky.  612,  143  SW  16. 
Mo. — Logan  v.  Metropolitan  St.  R, 

Co.,  183  Mo.  582,  82  SW  126;  Stoher 
V.  St.  Louis,  etc.,  R.  Co.,  91  Mo.  509, 
64  SW  389. 

N.  Y. — Byrne  v.  Brooklyn  City,  etc.. 
R.  Co.,  6  Misc.  260,  26  NTS  760  [aff 
145  N.  T.  619  mem,  40  NE  163  mem]. 

Vt. — Parker  v.  Boston,  etc.,  R,  Co.. 
84  Vt.  329,  79  A  865  (just  after  the 
accident). 

Wis. — Stewart  v.  Everts,  78  Wis. 
35.  44  NW  1092,  20  AmSR  17. 

[a}  Blglit  days  aftenrardd — Where. 
In  an  action  for  injuries  to  a  passen- 

f;er  on  a  street  car,  caused  by  an  si- 
eged defective  switch,  there  was  evi- 
dence that  the  switch  was  in  the 
same  condition  at  the  time  that  it 
was  examined  by  a  witness,  eight 
days  after  the  accident,  as  It  was  at 
the  time  of  the  accident,  his  evidence 
Rs  to  its  condition  when  he  examined 
it  was  not  objectionable  as  too  re- 
mote. Logan  V.  Metropolitan  St.  R. 
Co..  183  Mo.  682.  82  SW  126. 

68.  Houston,  etc.,  R.  Co.  v.  Rich- 
ards. 20  Tex.  Civ.  A.  208,  49  SW  «7: 
Johnson  v.  Union  Pac.  R.  Co.,  8E 
Utah  285.  100  P  390. 

[a]  lUnstratloa'^The  testimony 
of  a  section  foreman  in  charge  of  the 
portion  of  the  road  where  the  acci- 
dent occurred  that  he  had  been,  for 
several  days  before  the  accident,  en- 
gaged In  repairing  the  road  at  that 
noint.  and  that  tne  speed  limit  of 
trains  over  that  portion  of  the  road 
was  fifteen  miles  an  hour,  was  ad- 
missible to  ."ihow  that  the  offlcers  and 
agents  of  the  carrier  had  had  notice 
of  tlii^  unsafe  condition  of  the  road, 
and  that  It  was  unsafe  to  operate 


For  later  aasM,  denlopiaeBto  and  tOurngt  in  the  law  see  cumulative  Annotations, 
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the  time  of  the  aceident,"  as  is  also  a  r^»ort  of 
the  state  railroad  commissioners."  Such  reports 
must  be  distinguished  from  reports  of  the  circum- 
stances of  the  accident." 

[$  1444]  (8)  Taking  Up  and  Setting  Down  Pas- 
sengers.   Evidence  as  to  the  conditions  and  cir- 


cumstances existii^  at  the  time  and  place  a  pas- 
senger was  injured  while  alighting  from  or  board- 
ing a  car  or  train  is  admissible  on  the  question  of 
the  carrier's  n^ligence  in  causing  the  injury/'  un- 
less under  the  particular  circumstances  of  the  case 
it  is  incompetent,  irrelevant,  or  immaterial."  Thus 


trains  over  It  at  a  greater  speed. 
Johnson  v.  Union  Pac.  R.  Co.,  S5 
Utah  285.  100  P  265. 

68.  VlcksbUTjt,  etc.,  R.  Co.  v.  Put- 
nam, 118  U.  S.  »46,  7  set  1,  30  L.  ed. 
267:  Texas,  etc.,  R.  Co.  v.  Lester,  75 
Tex.  56.  12  SW  855. 

[a]  Bepozt  of  traokwaUM, — A  re- 
port made  by  a  trackwalker  to  his 
section  boss.  In  accordance  with  his 
duty,  and  prior  to  the  accident,  as  to 
the  had  condition  of  the  track,  is  ad- 
missible against  the  carrier.  Texas, 
etc.,  H.  Co.  V.  Lester,  76  Tex.  56,  12 
SW  9B5.  ,  ^, 

70.  Baruth  v.  Pougbkeepsle  City, 
etc,  R.  Co.,  89  App.  Ettv.  824,  86  NYS 
822. 


[a]  In  H«w  Tork  the  Railroad  Law 
111.  [ISftOI  p  1131  c  566  9  162,  as 
ammded  by  L.  [1892]  p  1416  c  676) 


providing  that  no  examination,  re- 
quest, or  advice  ot  the  board  of  cont- 
mtsslonera  shall  impair  in  any  man- 
ner or  degree  the  legal  rights,  duties, 
or  liabilities  of  a  railroad  corpora- 
tion, does  not  operate  to  render  in- 
ad^sslble,  in  an  action  for  injuries 
to  a  passenger,  a  communication  to 
an  elootrlc  railroad  from  the  railroad 
commissioner,  made  after  inspection 
about  a  year  before  the  accident, 
recommending  the  adoption  of  cer- 
tain safeguards  at  the  place  of  the 
accident.  Baruth  v.  PouKhkeepsie 
City,  etc.  R.  Co.,  89  App.  Dlv.  324, 
S6  NTS  8ZZ. 

Tl>  Carroll  v.  East  Tennessee,  etc., 
R.  Co.,  82  Oa.  462,  10  SB  163,  6  LRA 
214.   See  also  supra  S  1437. 

n.  U.  S. — Orady  v.  St.  Louis 
Transit  Co.,  169  F9d.  400.  94  CCA 
622. 

Ala. — Birmingham  R..  etc.,  Co.  v. 
Barrett,  179  Ala.  274,  60  S  ZS2;  Louis- 
ville, etc.,  R.  Co.  V,  Seals,  172  Ala. 
480,  S6  8  237. 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Green,  110  Ark.  232,  161  SW  143. 

Cal. — Franklin  v.  Vlsalia  Electric 
K.  Co.,  21  Cal.  A.  270.  131  P  776. 

111.— Chicago  City  R.  Co.  v.  Bundy. 
210  111.  39,  71  NE  28  [aff  109  111.  A. 
««7J:  Chicago,  etc..  R.  Co.  v.  Gore. 
202  III.  188,  £6  NE  1063,  9B  AmSR 
224;  ChlcMCo.  etc.,  R.  Co.  v.  Flaherty,. 
262  111.  151,  66  NE  1083  [afl  105  IIL 
A.  141.  „ 

Mass. — ^Ploytnip  v.  Boston,  etc,  R- 
Co..  163  HtM.  162,  69  NB  797;  Daw- 
son V.  Boston,  eta,  R.  Co.,  166  Bfass. 
127,  80  NE  466. 

Mich.— Sherwood  v.-  Chlca«o,  etc., 
R.  Co..  88  Mich.  108,  60  NW  101. 

Mo. — Peterson  v.  Metropolitan  St. 
R.  Co..  211  Mo.  498.  11  SW  37. 

N.  T. — Lustlg  V.  New  York,  etc,  R. 
Co.,  65  Hun  647,  20  NYS  477. 

R.  I. — Moore  V.  Woonsocket  St.  R. 
Co.,  27  R.  I.  450.  63  A  313,  114  AmSR 
69. 

Tex. — Mills  V.  Missouri,  etc.,  R. 
Co.,  94  Tex.  242.  69  SW  874.  66  LRA 
497  [rev  (Clv.  A.)  67  SW  291];  Kan- 
sas City,  etc.,  R.  Co.  v.  Young.  60 
Tex.  Clv.  A.  610.  Ill  SW  764;  Mis- 
souri, etc..  R.  Co.  V.  Dunbar,  49  Tex. 
Civ.  A.  12.  108  SW  600;  International, 
etc.,  R.  Co.  V.  Hugen,  45  Tex.  Civ.  A. 
326.  100  SW  1000;  Gulf.  etc..  R.  Co. 
V.  Coopwood.  <Civ.  A.)  96  SW  102; 
Long  V.  Red  River,  etc..  R.  Co.,  {Civ. 
A.)  85  SW  1048;  International,  etc., 
R,  Co,  V,  Downing.  16  Tex.  Clv.  A. 
643.  41  SW  190;  International,  etc.,  R. 
Co.  V.  Satterwhite,  15  Tex.  Civ.  A. 
102.  38  SW  401. 

Va, — Washington,  etc.,  R.  Co.  V. 
Vaughan,  111  Va.  785,  69  SB  1035; 
Chesapeake,  etc.,  R.  Co.  v.  Fortune, 
107  Va.  412,  69  SB  1096. 

Wash. — Sullivan  v.  Seattle  Electric 
Co..  61  Wash.  71,  97  F  1109,  136  AmSR 
1022. 

Wis. — ^Werner  v.  Chicago,  etc.,  R. 
Co.,  lOB  Wis.  300,  81  NW416. 


[al  niostratlOBAr— (1)  Where  a  pas- 
senger who  bad  not  procured  a  ticket 
sues  for  Injuries  sustained  in  .  at- 
tempting to  board  a  moving  train, 
he  may  state,  in  an  action  for  his 
injuries,  that,  if  the  agent  had  been 
In  the  office  when  he  applied  for  a 
ticket,  he  would  have  had  time  to 
catch  the  train  before  it  moved,  as 
bearing  on  the  question  whether  he 
was  denied  an  opportunity  of  get- 
ting a  ticket.  Mills  v.  Missouri,  etc., 
R.  Co..  94  Tex.  242,  69  SW  874.  5S 
LRA  497  [rev  (Civ.  A.)  67  SW  291]. 
(2)  In  an  action  for  Injuries  to  a 
passenger  while  attempting  to  alight, 
resulting  from  the  stool  on  which  he 
stepped  turning  over,  evidence  was 
admissible  which  tended  to  show  that 
the  stool  was  improperly  constructed 
and  as  to  the  frequency  with  which 
such  stools  turned  and  caused  pas- 
sengers to  fall.  Missouri,  etc.,  R. 
Co.  v.  Dunbar.  49  Tex.  Civ.  A.  12.  108 
SW  600.  (3)  In  an  action  by  an 
alighting  electric  railroad  passenger 
struck  in  the  nighttime  by  an  un- 
llghted  train  running  In  the  opposite 
direction,  it  was  not  error  to  re- 
ceive testimony  on  the  commonly 
known  fact  that  trolley  poles  fre- 
quently become  detached,  and  that 
lights  In  cars  are  thereby  extin- 
guished. Washington,  etc.,  R.  Co.  v. 
Vaughan.  Ill  Va,  786.  69  SB  1036. 
(4)  In  an  action  for  the  death  of  a 
street  car  passenger  ifermitted  to 
alight  at  a  dangerous  place  while  In- 
toxicated, prooE  of  the  conduct  of 
decedent  while  a  passenger  on  the 
car.  Including  his  attempt  to  alight 
therefrom,  was  admissible  to  show 
his  condition  and  the  trainmen's 
knowledge  thereof,  but  evidence  of 
the  condition  of  the  street  where 
he  attempted  to<  ali^t,  but  was 
prevented  by  the  trainmen,  was  In- 
admlsaible.  Sullivan  v.  Seattle  Elec- 
tric Co.,  61  wash.  71.  97  P  1109,  130 
AmSR  1082. 

[b]  Ob  tha  lasns  of  KUlfnlness 
or  waaftoiOiMS  In  the  injury  to  plain- 
tiff by  the  starting  of  defendant's 
street  car,  the  evidence  tending  to 
show  that  plaintiff  was  in  the  act  of 
boarding  the  car.  that  the  motorman 
saw  or  could  with  diligence  have  seen 
him  in  such  attempt  when  the  car 
was  started,  and  that  the  motorman 
was  notified  of  plaintiff's  physical 
infirmity  and  his  consequent  slowness 
of  gait,  and  was  requested  by  plain- 
tiff's son  not  to  start  the  car  till 
plaintiff  got  on.  testimony  of  the 
motorman  that  It  was  the  motor- 
man's  duty  to  see  that  every  one 
ready  to  get  on  the  car  got  on  be- 
fore he  stfLrted  was  admissible. 
Birmingham  R..  etc.,  Co.  v.  Lee,  153 
Ala.  79.  45  S  292. 

[c]  MonJcipal  ordlsanoes  and 
regulations,  (1)  tending  to  show  that 
the  act  or  the  carrier's  employee 
complained  of  was  required  by  com- 
petent authority,  and  so  was  not 
in  itself  negligent,  are  admissible. 
Callahan  v.  Boston  El.  R.  Co..  216 
Mass.  171,  102  NE  330.  (2)  In  an 
action  by  a  female  passenger  for 
injuries  received  while  alighting 
from  a  car,  where  there  was  evi- 
dence that  the  car  stopped  at  the 
corner  at  which  plalntlfT  had  signaled 
It  to  stop,  and  that  plaintiff  fell  from 
the  car  after  it  had  started,  a  city 
ordinance  providing  that  conductors 
or  drivers  shall  not  allow  women  or 
children  to  leave  or  enter  street  cars 
while  in  motion  was  properly  ad- 
mitted. Rapid  Transit  R.  Co.  v. 
Williams,  CTex.  Civ.  A.)  136  SW 
267.  (3)  Where  plaintilT  claimed  he 
was  Injured  by  the  sudden  starting  of 
a  street  car  after  it  had  stopped  to 
dist^rge  passengers  on  the  *'near" 
erossinr,   while  defendant  clalmMl 


that  It  had  only  slackened  speed 
before  crossing  an  Intersecting  trade 
and  wtis  proceeding  to  the  "far" 
crossing  in  accordance  with  Its  rules 
when  plaintiff  endeavored  to  alight, 
the  court  did  not  err  In  admitting 
certain  city  ordinances  requiring  that 
at  all  points  where  street  railroad 
tracks  Intersect  or  cross  each  other, 
the  car  should  be  stopped  Immedi- 
ately before  crossing  the  same  so  as 
to  avoid  danger  or  collision,  and 
should  be  stopped  to  take  or  dis- 
charge passengers  on  the  "far"  side 
of  the  intersecting  streets.  Grady 
V.  St.  Louis  Transit  Co..  169  Fed. 
400.  94  CCA  622. 

73.  Ala. — Central  of  Georgia  R. 
Co.  V.  McNab,  150  Ala.  332,  43  S 
222;  Smith  v.  Birmingham  R..  etc.. 
Co.,  41  S  307;  Birmingham  R..  etc., 
Co.  v.  Ellard,  135  Ala.  433.  33  S  276. 

Cal. — Boone  v.  Oakland  Transit 
Co..  139  Cal.  490.  .73  P  243. 

Iowa. — Merryman  v,  Chicago  Great 
Western  R.  Co.,  136  Iowa  591,  113 
NW  367. 

Ky.- — Chicago,  etc.,  R.  Co.  v. 
Rowell.  151  Ky.  313,  161  SW  660; 
Louisville,  etc.,  R.  Co.  v.  Lee,  140 
Ky.  91,  130  SW  813;  Louisville,  etc^ 
R.  Co.  V.  Payne,  133  Ky.  539,  118  SW 
352,  19  AnnCas  294. 

Mass. — Seals  v.  Boston  El.  R.  Co., 
214  Mass.  59,  100  NE  1020;  Stevens 
V.  Boston  El.  R.  Co.,  19a  Mass..  471. 
86  NE  571;  Greer  v.  Union  St.  R. 
Co..  193  Mass.  246,  79  NB  267;  Jacobs 
v.  West  End  St.  R.  Co.,  178  Mass.  116, 
69  NB  639. 

Mich. — Pormiller  v.  Detroit  United 
R.  Co..  164  Mich.  653.  130  NW  347. 

Minn. — Ahem  v.  Minneapolis  St. 
R.  Co..  102  Hinn.  436,  113  NW  1019. 

N.  T. — Walsh  V.  Richmond  Light, 
etc.,  Co..  124  App.  Dlv.  633,  108  NTS 
960;  Taber  v.  Delaware,  etc..  R.  Co., 
4  Hun  766  [aS  71  N.  T.  489}. 

Or. — Simmons  v.  Oregon  R.  Co.. 
41  Or.  161,  69  P  440.  1022. 

Tex. — San  Antonio  Tract.  Co.  V, 
Plory,  45  Tex.  Civ.  A.  263,  100  SW 
200;  Gary  v.  Gulf.  etc..  R.  Co..  17 
Tex.  Clv.  A.  129.  ii  SW  576. 

Va. — Washington,  etc.,  R  Co.  v. 
Vaughan,  111  Va.  786,  69  SE  1036. 

Wash. — Woo  Dan  v.  Seattle  Elec- 
tric R..  etc.,  Co.,  6  Wash.  466,  32  P 
103. 

Wis. — Grlslm  v.  Milwaukee  City  R. 
Co.,  84  Wis.  19.  64  NW  104. 

Wyo. — Chicago,  etc..  R.  Co.  v. 
Lampman.  18  Wyo.  106,  104  P  533, 
26  LRANS  217,  AnnCa5l912C  788. 

[a]  fUnstratiOBS. — (1)  Evidence, 
on  the  issue  as  to  how  long  a  train 
stopped,  of  the  details  of  a  conversa- 
tion held  by  a  witness  with  another 
passenger  who  alighted  and  returned 
to  the  train  Is  inadmissible.  Central 
of  Georgia  R.  Co.  v.  McNab,  150  Ala, 
322,  43  S  222.  (2)  Where  the  negli- 
gence alleged  was  In  starting  the  car 
with  a  jerk  as  plaintiff  was  getting 
on.  and  then  suddenly  stopping,  it  Is 
error  to  permit  the  conductor  to  be 
asked  on  cross-examination  how  fast 
they  ran  when  approaching  the  place 
where  the  passenger  got  on.  Bir- 
mingham R.,  etc.,  Co.  V.  Ellard.  136 
Ala.  433,  33  S  276.  (3)  Where  the 
evidence  shows  that  the  passenger 
fell  from  the  steps  of  the  car,  and 
was  in  a  position  of  danger  If  the 
train  moved,  and  the  brakeman  ad- 
monished her  to  move  at  once,  evi- 
dence whether  he  spoke  in  a  pleas- 
ant or  angry  tone,  or  what  his 
manner  was  is  immaterial.  Louis- 
ville, etc..  R  Co.  V.  Lee.  140  Ky.  91. 
130  SW  813.  (4)  In  an  action  for 
Injuries  while  alighting,  by  the  sud- 
den starting  of  the  train,  evidence  of 
a  negligent  failure  properly  to  light 
the  depot  is  Inadmissible.  Louisville, 
etc..  R.  Co.  ▼.  PMPflie,  128  I^.  689, 
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evidence  may  be  admitted  as  to  whether  the  place 
was  a  r^nlar  or  usual  stopping  place  bat  it  has 
been  held  that  evidence  of  a  custom  of  stopping  or 
not  stoppii^  at  a  partieulur  place  is  not  admissible, 
unless  it  is  shown  that  the  passenger  had  knowl- 
edge of  such  custom.^'  On  the  question  of  negli- 
gence in  suddenly  or  prematurely  starting  a  train 
or  car,  evidence  is  admissible  as  to  the  length  of 
time  the  train  or  car  stopped,"  and  evidence  by 
other  passengers  that  they  also  attempted  to  alight 
or  board  at  the  same  place,  but  that  the  car  started 


before  they  could  do  so,  is  admissible,"  as  is  also 
evidence  of  the  crowded  condition  of  the  ear  at  the 
time;^^  and  it  has  also  been  hold  that  evidence  of 
the  length  of  time  the  train  or  car  usually  stopped 
at  that  place  is  admissible  on  such  issue,^  although 
there  are  cases  to  the  contrary."" 

[$  144S]  (9)  Management  and  Operatioii  of  Oon- 
veyance.  Evidence  tending  to  show  the  conditions 
existing  at  the  time  and  place  of  the  accident  is 
admissible  on  the  question  of  the  carrier's  negli- 
gence  in  managing  or  operating  the  car  or  train 


lis  SW  S62,  19  AnnCas  294.  <5)  In 
an  action  by  an  alighting  passenger 
for  Injury  to  one  struck  in  the  night- 
time by  an  electric  car,  involving 
an  laeue  whether  the  car  was  lighted, 
It  waa  not  an  abuse  of  dlscretfon  to 
exclude  testimony  showing  that  the 
lights  were  burning  about  Afteen 
minutes  after  the  accident.  Wash* 
Ington,  etc,  R.  Co.  v.  Vaughan.  Ill 
Va.  785,  69  SE  1035.  (6)  In  an  action 
to  recover  compensatory  damages  for 
personal  injuries  alleged  to  have 
been  caused  by  the  sudden  starting 
of  the  car  while  plaintiff  was  alight- 
ing, evidence  as  to  what  occurred 
when  plafntUf  got  on  the  car,  tending 
to  prove  malice  on  the  part  of  de- 
fendant's driver.  Is  not  admissible. 
Grlsim  v.  Milwaukee  City  R.  Co.,  84 
Wis.  19.  64  NW  104. 

[b]  Promise  to  slow  up. — Evi- 
dence that  the  engineer  had  promised 
the  passenger  to  slow  up  to  allow 
him  to  Jump  from  the  train  is  In- 
admissible. In  the  absence  of  proof 
that  the  engineer  had  authority  to 
slow  up  trains  for  that  purpose. 
Clark  V.  Atchison,  etc,  R.  Co.,  164 
Cal.  363,  128  P  1032. 

[c]  BTldenos  irelattv*  to  the 
nlfffhtliiff  or  gvttlag  on  of  aaotlier 
pasmsffer  at  another  car  or  train, 
where  the  conditions  do  not  appear 
to  be  the  same.  Is  not  admissible. 
Central  of  Georgia  R,  Co.  v.  McNab, 
160  Ala.  332.  43  S  222  (holding  that, 
where  In  an  action  for  Injuries  sus- 
tained In  alighting  from  a  train  it 
appeared  that  plaintiff  was  a  car 
length  from  the  platform  where  an- 
other witness  allgtited,  evidence  as  to 
the  manner  In  which  witness  alighted 
and  that  the  porter  of  the  train 
helped  and  lifted  her  off  while  the 
train  was  In  motion  was  inadmis- 
^ble). 

[d]  Evia«M*  thftt  some  of  tbm 
PMSsaffers  sUglLtea  without  Moldeut 

IS  not  admissible  In  an  action  against 
a  carrier  for  negligent  Injury  to  an 
alighting  passenger.  Merryman  v. 
Chicago  Great  western  R.  Co^,  ISS 
Iowa  591.  113  NW  357. 

74.  Ala. — Birmingham  R.,  etc., 
Co.  V.  Taylor,  152  Ala.  lOfi,  44  S 
680;  Birmingham  R.,  etc.,  Co.  v. 
Enslen,  144  Ala.  343.  39  S  74. 

Ga. — Savannah  Electric  Co.  v.  Mc- 
Elvey,  126  Ga.  491.  66  SE  192. 

111. — Hanley  v.  Chicago  City  R.  Co., 
180  111.  A.  397;  Redln  v.  Alton,  etc.. 
Tract.  Co.,  173  111.  A.  491. 

Ky. — Central  Kentucky  Tract.  Co. 
V.  Chapman,  124  SW  830:  T-.ex- 
ington  R.  Co.  v.  Herring,  9G  SW  558, 
29  KyL  794  [reh  den  97  SW  1127,  30 
KyL  269]. 

Mich. — Chisholm  v.  Ann  Arbor  R. 
Co.,  187  Minh.  214.  153  NW  818. 

Mo.— McOpe  V.  Missouri  Pac.  R. 
Co.,  92  Mo.  208,  4  SW  379.  1  AmSR  706. 

Nebr.— -Inglehart  v.  Omaha,  etc.,  R. 
Co.,  95  Nebr.  442.  145  NW  860. 

N.  T. — Gleason  v.  Metropolitan  St. 
R.  Co.,  99  App.  Dlv.  209.  90  NTS 
1025. 

R.  1. — Moore  v.  Woonsocket  St.  R. 
Co.,  2-7  R.  I.  450.  63  A  31  3. 114  AmSR 59. 

Va. — Alexandria,  etc.,  R.  Co.  v. 
Herndon.  87  Va.  193,  12  SE  289. 

ral  niTUtrations. — (1)  Where 
plaintiff  alleges  that  her  car  stopped 
at  a  place  where  It  was  customary  to 
stop  to  let  off  passengers,  and  that 
as  she  was  attempting  to  alight  the 
car  suddenly  started,  whereby  she 


was  Injured,  It  Is  proper  to  permit  a 
witness  to  testify  that  cars  usually 
stopped  there  to  let  off  passengers. 
Birmingham  R..  etc.,  Co.  v.  Taylor, 
162  Ala.  105,  44  S  580.  (2)  Where 
in  an  action  for  Injuries  to  a  street 
car  passenger  while  attempting  to 
board  a  car  at  a  point  other  than 
that  marked  for  the  stopping  of 
ears  whether  the  car  in  fact  stopped 
to  permit  plaintiff  to  get  aboard  Is 
disputed,  evidence  that  defendant's 
cars  stopped  at  points  on  the  line 
other  than  the  place  Indicated  by  a 
sign  In  question  Is  admissible.  Lex- 
ington R.  Co.  V.  Herring,  96  SW  658. 
29  KyL  794  tveh  den  97  SW  1127.  30 
KyL  269].  (3)  Where  defendant  In- 
troduces a  plan  showing  the  street 
where  the  accident  occurred,  with  its 
Intersecting  streets,  track  location 
of  "white  poles,"  and  various  dis- 
tances between  "white  poles,"  it  is 
error  for  the  court  to  exclude  a  ques- 
tion as  to  whether  defendant  had 
any  established  stopping  places  on 
that  street,  for  the  purpose  of  ex- 
plaining the  meaning  of  the  "white 
poles"  already  shown  to  exist.  Moore 
V.  Woonsocket  St.  R.  Co.,  27  R.  I.  450, 
63  A  313,  114  AmSR  69. 

[b]  A  cnstom  of  •UfflMng  m  short 
Olstanoe  from  the  atOitloii  with  the 
consent  of  the  carrier  may  be  shown. 
Pickett  V.  Central  of  Georgia  R.  Co., 
138  Ga.  177.  74  SE  1027.  AnnCasl913 
C  1380  and  note. 

[c]  Wlier*  people  pMS  ud  r*- 
psas^Evidence  that  the  place  where 
a  passenger  attempted  to  board  the 
car  was  one  where  people  were  pass- 
ing and  repassing  generally  is  not 
relevant  to  the  issue  whether  it  was 
one  of  the  stopping  places  of  the 
company's  cars.  Smith  v.  Birming- 
ham R..  etc.,  Co..  <Ala.>  41  S  307. 

[d]  Prornrletr  sad  ueoesslty  of 
stopping.'  Where.  In  an  action  for 
Injuries  to  a  street  car  passenger 
while  attempting  to  board  a  car  at  a 
point  other  than  that  marked  as  a 
stopping  place  by  a  sign,  plaintiff 
claimed  that  the  car  stopped  to  re- 
ceive her  as  a  passenger,  which  was 
denied,  evidence  concerning  the  pro- 
priety and  necessity  of  stopping  de- 
fendant's cars  at  regular  stopping 
places  Indicated  by  signs  is  inadmis- 
sible. Lexington  R.  Co.  v.  Herring. 
96  SW  658,  29  KyL  794  [reh  den  97 
SW  1127.  30  KyL  269]. 

75.  Greer  v.  Union  St.  R.  Co.,  193 
Mass.  246,  79  NE  267:  Margo  v,  Penn- 
sylvania R.  Co.,  213  Pa.  463,  62  A 
1079. 

[a]  Tliiia,  (1)  In  an  action  for  In- 
juries to  a  person  while  boarding  a 
street  car,  evidence  of  a  custom  of 
defendant  not  to  stop  on  other  occa- 
sions was  not  admissible,  on  the 
theory  that  it  showed  an  implied  In- 
vitation to  plaintiff  to  board  the  car 
while  in  motion,  where  plaintiff  did 
not  claim  that  he  knew  of  such 
custom  or  that  he  found  the  car  mov- 
ing when  he  stepped  on  It.  Greer  v. 
Union  St.  R.  Co..  193  Mass.  246.  79 
NK  2G7.  (2)  An  offer  to  show  that 
the  railroad  company  was .  accus- 
tomed lo  stop  Ita  train  at  the  place 
of  the  accident,  which  was  not  a  sta- 
tion for  general  railroad  purposes, 
and  that  when  trains  so  stopped  pas- 
sengers frequently  got  off  and  on.  is 
inadmissible,  where  there  Is  no  offer 
to  show  that  deceased  had  knowledge 
of  such  custom.    Margo  v.  Pennsyl- 


vania R.  Co.,  218  Pa.  463,  62  A  1079. 

76.  Central  of  Georgia  R.  Co.  v. 
McNab.  150  Ala.  332,  43  S  222;  Kil- 
llan  V.  Georgia  R.,  etc.,  Co.,  97  Ga. 
727,  26  SB  384;  Indianapolis  South- 
ern R.  Co.  V.  Wall,  64  Ind.  A.  43,  101 
NE  680;  Oliver  v.  Columbia,  etc.,  R. 
Co.,  66  S.  C.  1.  43  SE  307. 

[a]  Testlmouy  of  saotber  p«b- 
senffer  as  to  what  he  had  time  to  do 
Immediately  on  his  getting  off  the 
train  and  before  regaming  the  same, 
which  was  then  moving  off,  was  com- 
petent on  the  issue  as  to  how  long 
the  train  stopped.  Central  of 
Georgia  R.  Co.  v.  McNab.  160  Ala, 
332,  43  S  222. 

lb]  Bvldenoa  tliat  the  train  was 
behind  tim*  is  admissible  on  the 
question  as  to  how  long  a  train 
stopped  at  a  given  station,  plaintiff 
contending  that  the  stop  was  not 
sufficiently  long  to  allow  him  time 
to  alight  safely  from  the  train,  and 
defendant  Insisting  to  the  contrarv, 
as  tending  to  show  the  existence  of 
a  reason  for  making  only  a  short 
stop,  and  therefore  as  supporting 
plaintiff's  contention.  Klflian  v. 
Georgia  R.,  etc..  Co.,  97  Ga,  727.  26 
SE  384. 

[c]  OhMglng  oars. — In  an  action 
for  injury  to  a  passenger  while 
changing  cars,  the  accommodations 
for  passengers,  the  crowded  condi- 
tion of  the  cars,  and  the  possibility 
of  getting  on  another  coacn,  may  be 
shown  in  evidence  to  determine 
whether  a  reasonable  time  was  given 
passengers,  under  the  circum stances, 
to  change  cars.  Oliver  v.  Columbia, 
etc.,  R.  Co.,  65  S.  C.  1.  43  SE  307. 

77.  Franklin  v.  Visalla  Electric 
R.  Co.,  21  Cal.  A.  270,  131  P  776; 
Pults  V.  Metropolitan  St.  R.  Co.,  164 
Mo.  A.  101,  148  SW  210;  San  Antonio 
Tract.  Co.  v.  Davis,  (Tex.  Civ.  A.) 
101  SW  654;  Texas,  etc.,  R.  Co.  v. 
Crockett,  27  Tex.  Civ.  A.  468.  66 
SW  114. 

78.  Metropolitan  R,  Co.  v.  Jones, 
1  App.  <D.  C.)  200. 

79.  Fuller  V.  Naugatuck  R.  Co., 
21  Conn.  657;  Mt.  Adams,  etc.,  Co.  v. 
Isaacs,  18  Oh.  Cir.  Ct.  177,  10  Oh. 
CIr.  Dec.  49. 

80.  Dilburn  v.  Louisville,  etc.,  R. 
Co..  166  Ala.  228,  47  S  210;  Nichols 
V.  Dubuque,  etc.,  R.  Co..  68  Iowa  732, 
28  NW  44;  Peterson  v.  Metropolitan 
St.  R.  Co..  211  Mo.  498.  Ill  SW  37. 

[a]  ZUttatratlons. — (1>  In  an  ac- 
tion against  a  railroad  company  for 
the  death  of  a  passenger  killed  while 
alighting  from  a  train  at  his  des'.i- 
natlon,  plaintiff  cannot  show  how 
long  the  train  customarily  stopped, 
since,  if  It  stopped  sufficiently  long 
to  enable  plaintiff  In  his  known  con- 
dition to  alight,  any  custom  is  Im- 
material. Dilburn  v.  Louisville,  etc.. 
R,  Co..  156  Ala.  228.  47  S  210.  (2)  In 
an  action  for  injuries  sustained  In  at- 
tempting to  board  a  street  car,  evi- 
dence by  the  conductor  as  to  the 
"usual  time"  that  cars  stopped  to 
discharge  and  receive  passengers  is 
inadmissible.  Peterson  v.  Metropoli- 
tan St  R.  Co..  211  Mo.  498.  Ill  SW  37. 

[b]  Xnowlsdge  from  sxperieaoe. — 
In  an  action  for  personal  injuries 
incurred  while  alighting  from  a  train 
suddenly  starting  to  move  from  the 
station.  It  Is  not  error  to  refuse  to 
allow  the  question  whether  the  wit- 
ness knew  from  experience  the  usual 
length  of   time  a  passenger  train 


For  latsr  oasss.  Asrelopassla  and  oliaagss  in  the  law  see  cumulative  Annotations,  same  title,  passed  note  nwnher. 
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which  caused  the  injury,"^  as,  where  the  injury  was 
caused  by  a  eoUisioa,^  or  by  sudden  jerks  or  jolts, 
whether  such  jerks  or  jolts  were  of  an  nnosual 
nature." 


stops  at  a  station.  Nichols  v.  Du- 
buque, etc.,  R.  Co.,  68  Iowa  7S2,  28 
NW  44. 

81.  111. — Ch'lcasfo.  etc.,  R.  Co.  v. 
Nevrell,  212  111.  332.  72  416  [app 

dlsra  198  U.  S.  G79  mem,  2S  SCt  801 
mem,  49  L.  ed.  1171  mem]. 

Iowa. — Blumentha]  v.  Union  Blec- 
tric  Co..  129  Iowa  822.  105  NW  588; 
Fitch  V.  Mason  City,  etc..  Tract.  Co.. 
116  Iowa  716,  89  NW  33. 

Ky, — Louisville,  etc.,  R.  Co.  v. 
Bowlds.  64  SW  9E7,  23  KyL  1202. 

Mass. — Pitcher  v.  Old  Colony  St. 
R.  C?o.,  196  Mass.  69.  81  NE  876.  124 
AmSR  613,  13  L.RANS  481,  12  Ann 
Cas  886. 

Mich. — Richardson  v.  Detroit,  etc., 
R.  Co..  176  Mich.  413,  142  NW  832: 
Keating  v.  Detroit,  etc.,  R.  Co.,  104 
Mich.  418,  62  NW  675. 

N.  C. — Wltaell  V.  West  Asheville, 
etc..  R.  Co..  120  N.  C.  657,  27  SE 
125. 

Pa. — Philadelphia  City  Pass.  R.  Co. 
V.  Haasard.  76  Pa.  SST. 

R.  I. — Carham  v.  Rhode  Island  Co., 
85  A  1050. 

Tex. — Williams  v.  International, 
etc..  R.  Co..  28  Tex.  Civ.  A.  BOS.  67 
SW  1086. 

[a]  ZU'Utra'tlOBS, — (1)  In  an  ac- 
tion against  a  street  railroad  Cor  the 
death  of  a  passenger  who  jumped 
from  the  car  on  seeing  an  apparent 
electrical  disturbance  In  the  forward 
end  of  the  car,  evidence  that  the  con- 
ductor of  the  car  became  frightened, 
and  jumped  before  deceased  did.  is 
competent  to  show  negligence  In 
operating  the  car  with  an  Incompe- 
tent conductor  In  charge  of  It,  Biu- 
menthal  v.  Union  Electric  Co..  129 
Iowa  322.  105  NW  588.  (2)  In  an 
action  for  Injuries  to  a  street  car 
passenger  by  falling  over  another 
passenger's  bag  placed  In  the  aisle, 
evidence  that  It  was  not  customary 
to  have  racks  for  baggage  or  parcels 
In  street  cars,  and  that  it  was  the 
custom  to  allow  passengers  to  put 
hand  baggage  and  dress  suit  cases 
on  the  floor,  was  admissible  as  bear- 
ing on  the  question  whether  defend- 
ant exercised  due  care  In  the  prem- 
ises. Pitcher  V.  Old  Colony  St.  R. 
Co..  196  Mass.  69,  81  NB  876,  124 
AmSR  513,  13  .L.RANS  481,  12  Ann 
Cas  886. 

[b]  Evidmoe  as  to  tlie  oonditlon 
of  th*  track  at  the  place  of  the  acci- 
dent, especially  In  connection  with 
evidence  of  the  speed  of  the  train 
or  car  at  that  point.  Is  admissible 
for  the  purpose  of  showing  negli- 
gence In  operating  the  train.  See 
supra  S  1443. 

88.  Ala. — Birmingham  R.,  etc.,  Co. 
V.  Rutledge,  142  Ala.  195,  39  S  338. 

111. — Barnes  v.  Danville  St,  R..  etc., 
Co..  236  III.  &S«.  86  NB  921,  126  Am 
SR  237;  Chicago,  etc.,  R.  Co.  v.  Bar- 
die, 86  111.  A.  122. 

Iowa. — Parker  v.  Dea  Moines  City 
R.  Co.,  153  Iowa  254.  133  NW  373, 
AnnCasl913E  174;  Mitchell  v.  Chi- 
cago, etc.,  R.  Co.,  138  Iowa  283,  114 
NW  622;  Larkln  v.  Chicago,  etc..  R. 
Co.,  118  Iowa  662.  92  NW  191. 

Mich. — Van  Orman  v.  X^e  Shore, 
etc.,  R.  Co..  16S  Mich.  186,  116  NW 

Mo. — Olsen  v.  Citizens'  R.^o..  162 
Mo.  426,  54  SW  470. 

N.  T. — Loudoun  v.  Eighth  Ave.  R. 
CO.,  162  N.  T.  380,  56  NE  988  [rev 
16  App.  Div.  152,  44  NTS  742]. 

Pa. — Fane  v.  Philadelphia  Rapid 
Transit  Co..  228  Pa.  471.  77  A  806. 

R.  1. — Pagan  v.  Rhode  Island  Co., 
27  R.  L  61,  60  A  672. 

S,  D. — Reeves  v.  Chicago,  etc..  R. 
Co..  24  S.  D.  84,  123  NW  498. 

Va. — Washington,  etc.,  R.  Co.  v. 
Trimyer,  110  Va.  856,  67  SE  531. 

Wash. — Harris  v.  Puget  Sound 
Klectrlc  R.  Co..  62  Wash.  289,  100  P 
838 

[a]   Evidence  held  inadmissible. — 

(1)  Where,  In  an  action  for  injuries 
to  a  passenger  on  a  street  car  by  a 


collision  with  a  railroad  train  at  a 
crossing,  the  conductor  who  went 
ahead  and  signaled  the  car  to  cross 
testified  that  ne  saw  the  train  when 
two  blocks  away,  and  did  not  re- 
alize there  was  any  danger  until  it 
was  within  one  hundred  feet  of  the 
crossing,  and  fixed  the  location  of 
the  train  at  each  of  the  periods  he 
observed  it,  without  baaing  his  judg- 
ment In  any  way  on  Its  apparent 
speed,  or  any  speed  that  he  pre- 
viously had  knowledge  of,  a  city  or- 
dinance regulating  the  rate  of  speed 
of  trains  at  that  point  was  immate- 
rial. Chicago  City  R.  Co.  v.  Shaw, 
220  111.  532,  77  NE  139.  (2)  In  an 
action  for  Injuries  to  a  passenger 
owing  to  a  collision  between  an  elec- 
tric car  and  a  vehicle  which  turned 
off  a  road  on  to  the  track,  evidence 
whether  the  track  was  wet  or  dry 
on  the  night  in  question,  and  testi- 
mony as  to  how  far  witness  could 
see  on  such  a  night,  and  within  what 
distance  a  car  could  be  stopped  at 
the  place  where  the  accident  occur- 
red, was  inapplicable.  In  the  .absence 
of  any  evidence  that  the  vehicle  was 
on  the  track  until  the  Instant  of  the 
collision.  Fagan  v.  Rhode  Island  Co., 
27  R.  I.  61.  6S  A  672.  (3)  In  an  ac- 
tion for  injuries  to  a  passenger  by  a 
collision  between  two  parts  of  a 
train  which  had  broken  in  two,  ques- 
tions asked  of  the  enrlneer  and  fire- 
man as  to  whether  there  was  any- 
thing dUrferent  or  unusual  in  the 
manner  in  which  they  operated  the 
train  at  the  time  were  immaterial. 
Reeves  v.  Chicago,  etc.,  R.  Co.,  24  S, 
D.  84.  123  NW  498. 

( b  ]  An  ordinance  (1 )  requ  Irlng 
watchman  to  be  kept  at  all  railroad 
crossings,  to  perform  such  duties  as 
may  be  prescribed  by  ordinance.  Is 
Inadmissible.  In  an  action  by  a  street 
railroad  passenger  for  injuries  In  a 
collision  between  the  street  car  and 
a  railroad  train,  in  the  absence  of 
evidence  of  ordinances  prescribing 
such  duties,  since  the  court  could 
not,  as  a  matter  of  law.  assume  that 
the  duties  were  such  as  are  usually 
rendered  In  such  cases  by  watchmen. 
Wills  V.  Atchison,  etc.,  R.  Co.,  133 
Mo.  A.  625,  113  SW  7li.  (2)  In  an 
action  to  recover  for  Injuries  to  a 
passenger  In  a  car  struck  at  a  street 
crossing  by  a  Are  engine,  an  ordi- 
nance giving  engines  a  right  of  way 
oVi  street  railroad  tracks  Is  irrele- 
vant. Fane  v.  Philadelphia  Rapid 
Transit  Co.,  228  Pa.  471.  77  A  806. 

[c]  The  number  of  persons  klUed 
In  a  oolllston  may  be  shown  to 
show  Its  severity.  Estes  v.  Missouri 
Pac.  R.  Co.,  110  Mo.  A.  726.  85  SW 
627. 

[d]  Tlie  fact  that  one  of  tlie  can 
was  first  on  the  crossing  Is  not  con- 
clusive proof  that  such  car  had  the 
right  of  way,  but.  in  the  absence  of 
evidence  as  to  the  relative  position 
and  speed  of  the  two  cars  as  they 
approached  the  crossing,  it  consti- 
tuted evidence  from  which  the  jury 
might  have  Inferred  that  the  car  first 
on  the  crossing  was  entitled  to  prece- 
dence; and  that  the  car  first  on  the 
crossing  was  nearly  over  when  struck 
la  admissible  to  throw  light  on  the 
relative  position  of  the  cars.  Lou- 
doun V.  Eighth  Ave.  R.  Co.,  168  N.  Y. 
380,  66  NE  9S8  [rev  16  App.  Div.  152, 
44  NTS  742], 

[e]  A  contract  between  a  street 
oar  oompaux  and  a  railroad  oompanjr, 
as  to  the  stopping  of  trains  on  ap- 
proaching a  crossing.  Is  admissible 
In  an  action  against  the  street  car 
company  for  injuries  to  a  passenger 
by  a  collision  between  a  car  and  a 
locomotive  on  the  steam  railroad  at 
a  crossing,  on  the  question  of  whose 
negligence  was  the  proximate  cause 
of  the  accddent,  Washington,  etc.,  R. 
Co.  V.  Trimyer.  110  Va.  866.  67  SE 
631. 

[f]  OoUlslon  wltb  fire  waffon,. — In 

an  action  by  a  street  car  passenger 


Bate  of  Bpead.  As  bearing  on  the  carrier's  neg- 
ligence evidence  may  be  admitted  as  to  the  rate  of 
speed  at  which  the  car  or  train  was  running  at 
the  time  and  place  of  the  accident,"  unless  the 

for  injuries  caused  by  a  collision 
with  a  hook  and  ladder  wagon,  evi- 
dence as  to  how  far  a  gong  on  the 
wagon  could  be  heard  Is  admissible, 
where  defendant  claims  that  the  col- 
lision was  caused  by  the  gripman's 
failure  to  hear  any  gong,  and  there 


was  evidence  that  the  gong  was 
sounded.  Olsen  v.  Cltisens'  R.  Co., 
152  Mo.  426,  54  SW  470. 

S3.  Southern  R.  Co.  v.  Branyon, 
145  Ala.  662,  89  S  675;  Chicago,  etc., 
R.  Co.  V.  Rowell.  151  Ky.  313,  151 
SW  950;  Nolan  v.  Newton  St.  R.  Co., 
208  Mass.  384,  92  NE  505;  Ft.  Worth, 
etc.,  R.  Co.  V.  White,  (Tex.  Civ.  A.) 
61  SW  866. 

[a]  Zllvstratlona. — (1)  In  .an  ac- 
tion for  injuries  caused  plaintiff  by 
the  sudden  jolt  or  jar  of  a  train  In 
stopping,  evidence  by  other  passen- 

;;ers  that  there  was  no  such  jolt  or 
ar  as  would  throw  a  person  about 
in  a  seat  Is  admissible.  Chicago,  etc.. 
R.  Co.  V.  Rowell,  161  Ky.  313,  151 
SW  960.  (2)  In  an  action  against 
a  street  railroad  company  for  injury 
to  a  passenger,  plaintiff  s  testimony 
that  tne  car  started  so  suddenly  and 
with  such  extraordinary  movement 
that  it  seemed  as  If  it  were  going 
to  stand  upright  was  property  re- 
ceived to  show  the  force  which 
caused  her  injury,  the  testimony  not 
being  Inadmlsalble  as  tending  to  mis- 
lead the  jury.  Nolan  v.  Newton  St. 
R.  Co.,  206  Mass.  384,  92  NE  606. 
<3)  Where,  in  an  action  for  Injuries 
received  by  a  passenger  In  conse- 
quence of  the  sudden  Jerking  of  the 
train,  the  evidence  showa  that  there 
were  only  two  persons  in  the  car, 
that  both  of  them  were  thrown  down 
and  one  of  them  injured,  and  a  wit- 
ness testifies  that  there  was  no  un- 
usual Jerk,  It  is  not  error  to  overrule 
an  objection  to  the  question  asked 
the  witness  as  to  whether  he  would 
consider  a  movement  of  a  car  such 
as  to  throw  all  the  passengers  down 
and  injure  one  of  them  a  usual  move- 
ment thereof.  Southern  R.  Co.  v. 
Branyon.  145  Ala.  662,  39  S  676. 

84.  Ala. — Birmingham  R.,  etc..  Co. 
V.  Landrum,  153  Ala.  192,  45  S  198, 
127  AmSR  25. 

111. — Elgin,  etc..  Tract.  Co.  v.  Wil- 
son, 120  111.  A.  371  [afC  217  111.  47,  75 
NE  43S]. 

Ind. — Louisville,  etc.,  R.  Co.  V. 
Jones,  108  Ind.  551.  9  NE  476. 

Mich. — Keating  v.  Detroit,  etc.,  R. 
Co.,  104  Mich.  418,  62  NW  576. 

N.  Y. — Saffer  v.  Dry  Dock,  etc.,  K. 
Co.,  2  Sllv.  Sup.  343.  6  NYS  700. 

Tex. — Texas,  etc..  R.  Co.  v,  Clip- 
penger,  47  Tex.  510.  106  SW  155. 

Va. — Norfolk,  etc.,  R.  Co.  v.  Fergu- 
son. 79  Va.  241. 

Wash. — Johnstone  v.  Seattle  R., 
etc.,  Co.,  45  Wash.  154,  87  P  1125. 

[a]  But  the  mere  speed  of  a  train, 
or  the  fact  that  it  was  behind  time 
when  the  accident  to  a  passenger  oc- 
curred. Is  not  evidence  of  the  negli- 
gence of  the  employees  having  it  in 
charge.  Norfolk,  etc.,  R.  Co.  v.  Fer- 
guson, 79  Va.  241. 

[h]  Bvldence  of  the  condition  of 
the  cars  immediately  after  a  col- 
lision, and  the  efforts  required  to 
separate  them,  is  admissible  as  tend- 
ing to  show  the  force  of  the  col- 
lision and  bearing  on  the  rate  of 
speed.  Elgin,  etc..  Tract.  Co.  v.  Wil- 
son. 120  111.  A.  371  [aff  217  III.  47, 
75  NE  436]. 

[c]  Speed  at  other  pc^ts.^ — (1) 
Where  negligence  Is  charged  against 
a  railroad  company  in  the  running  of 
a  train  at  a  high  and  dangerous  rate 
of  speed,  witnesses  who  saw  the 
train  at  a  point  one  and  a  half  miles 
from  the  place  where  the. accident 
occurred  may.  where  it  Is  shown  by 
others  that  the  rate  of  speed  con- 
tinued the  same,  state  the  rate  at 
the  point  where  they  observed  the 
train.  Louisville,  etc..  R.  Co.  v. 
Jones.  108  Ind.  551.  9  J^E,4JPy-»  (2) 
In  an  [9j^^(jlj9^MnftrMp)td  KlPas- 
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negligence  ehai^d  is  Bach  that  the  speed  of  the 
train  or  car  has  no  hearing  on  it."  Such  evidence 
should  be  based  on  some  standard  of  rapidity,  and 
show,  at  least  approximately,  the.  actual  rate  of 
speed,  and  that  it  was  unsafe.*"  Thus,  on  the  issue 
of  such  speed,  the  manner  in  which  the  passenger 
sustained  his  injury,  together  with  other  testimony, 
may  be  shown,"  as  may  also  the  facts  that  the  train 
or  car  was  behind  time,**  that  it  lurched  and  the 
passengers  were  bumped  about,™  that  it  was  being 
operated  in  violation  of  an  ordinance  as  to  rate  of 
speed,***  or  in  violation  of  a  rule  of  the  carrier"*  or 


of  an  order  of  the  railroad  commissioners,"  and 
whether  or  not  it  was  running  at  the  usual  speed." 

[S  14^]  (10)  Other  or  Similar  Acts  and  Acci- 
dents. As  a  general  rule,  evidence  of  the  conditions 
existing  at  other  times  and  places,  or  of  other  acci- 
dents or  acts  of  negligence  on  the  part  of  the  car- 
rier or  its  employees,  is  not  admissible  to  show 
independent  acts  of  negligence,**  and  likewise  evi- 
dence that  accidents  had  not  happened  under 
similar  conditions  at  other  times  or  places  is  not 
admissible  to  disprove  negligence  at  the  time  and 
place  in  question.""    But  where  such  evidence  is 


senger  on  a  street  car,  caused  by  a 
collision  with  another  car  at  a  cross- 
ins,  plaintiff  may  testify  as  to  the 
speed  of  defendant's  car  when  near 
the  crossing.  Wilson  v.  Broadway, 
etc.,  R.  Co..  S  Mlac.  450,  28  NYS  781. 
(S)  But  evidence  that  the  engineer 
had  been  warned,  at  a  station  where 
the  train  stopped  before  the  acci- 
dent, as  to  the  reckless  running  of 
the  train  over  the  rough  road,  is  lm< 
proper  where  the  rate  of  speed  be- 
fore reaching  the  neighborhood  of 
the  accident  Is  not  in  issue.  San 
Antonio,  etc.,  R.  Co.  v.  Robinson,  73 
Tex.  277,  11  SW  327, 

[d]  TMUuony  as  to  Vbm  oost  of 
rotUnr  stock  Is  irrelevant  to  the 
question  of  negligence  In  runnine 
passenger  trains  at  a  high  rate  of 
speed.  Grand  Rapids,  etc..  R,  Co.  v. 
Huntley,  38  Mich.  587. 

85.  Elgin,  etc..  Tract  Co.  v.  Hench, 
182  111,  A.  GS5. 

ra]  An  ordimaaM  limiting  the 
speed  of  running  cars  over  a  orldge 
l8  Incompetent.  Jn  an  action  by  a  pas- 
senger against  a  carrier  to  recover 
for  Injuries  caused  by  the  breaking 
down  of  the  bridge,  wnere  there  was 
no  negligence  charged  baaed  on  the 
speed  of  the  car.  EHgln,  etc.  Tract 
Co.  V.  Hench,  132  HI.  A.  SiB. 

86.  Chicago,  etc.,  R.  Co.  v.  Newell, 
212  111.  882,  72  NB  416  [app  dlsm  198 
U.  S.  579  mem,  26  SCt  801  mem.  49 
Ih  ed.  1171  mem] ;  Grand  Rapids,  etc., 
R.  Co.  T,  Huntley.  88  Mich.  637. 
_Ja]  BvUlnMlMa  laaOmaslUa.— 
Whera  a.  railroad  train  was  so 
crowded  that  certain  passengers 
could  not  conveniently  obtain  seats 
or  standing  room  Inside  the  cars, 
and  when  the  train  rounded  a  curve 
at  the  rate  of  twenty-flve  or  thirty 
miles  an  hour  a  passenger  was 
thrown  fronn  a  platform  and  Injured, 
In  an  action  for  the  injuries  it  was 
proper  to  sustain  an  objection  to  a 
question  to  a  witness  as  an  expert  as 
to  whether  trains  could  be  operated 
over  the  tracks  where  the  accident 
happened,  with  safety,  at  such  speed, 
the  question  being  immaterial  under 
the  facts.  Chicago,  etc.,  R.  Co.  v. 
Newell,  212  111.  332,  72  NB  416  [app 
dlsm  198  U.  S.  679  mem.  26  SCt  801 
mem.  49  L.  ed.  1171  mem]. 

87.  Carter  v.  Seaboard  Air  Line 
R.  Co..  166  N.  C.  244.  81  SE  321. 

88.  St  Louis,  etc..  R.  Co.  v.  Sav- 
age. 163  Ala.  55.  50  S  113  (to  show 
that  it  was  running  at  an  unusual 
and  Immoderate  rate  of  speed).  But 
seo  supra  note  84  [al. 

89.  Alton  Light,  etc.,  Co.  v.  Oiler. 
119  111.  A,  181  raff  217  111.  IB,  75  NE 
419.  4  LRA  399]. 

90.  Stadler  v.  Pacific  Electric  R. 
Co.,  23  Cal.  A.  671.  138  P  943;  Bragg 
V,  Metropolitan  St.  II.  Co.,  192  Mo. 
331.  91  SW  527;  Moore  v.  Northern 
Texas  Tract  Co..  41  Tex.  Clv.  A.  583. 
96  SW  652;  San  Antonio  Traot.  Co. 
V.  Bryant,  30  Tex.  Clv.  A.  487,  70 
SW  1015. 

[a]  OrdiaaaM  held  Inadmlssl'ble. 
—where,  in  an  action  for  injuries  to 
a  passenffcr  on  a  street  car  In  col- 
lision with  a  railroad  train  at  a 
crossing,  the  motorman  In  charge  of 
the  car  tcstiflcd  that  he  discovered 
the  danger  of  a  collision  In  time  to 
have  stopped  the  car,  which  he  failed 
to  do  because  hfs  appliances  were 
defective,  he  was  not  entitled  to  pre- 


sume that  the  approaching  train  was 
running  within  the  rate  of  speed  pre- 
scribed by  a  city  speed  ordinance, 
and  hence  such  ordinance  was  Inad- 
missible in  defendant's  favor.  Bragg 
V,  Metropolitan  St.  R.  Co.,  192  Mo, 
331.  91  SW  527. 

[b]  Bepsaled  ordinance, — Where, 
In  an  action  for  an  injury  to  a  pas- 
senger on  a  street  car  in  a  collision 
with  a  railroad  train,  a  city  ordi- 
nance regulating  the.  speed  of  trains 
at  the  point  in  question  was  other- 
wise competent.  It  was  no  objection 
to  its  admission  that  It  had  been  re- 

B Baled.  Bragg  v.  Metropolitan  St 
Co.,  192  Mo.  881.  91  SW  627. 
91.  Partelow  v.  Newton,  etc.  R. 
Co..  196  Mass.  24.  81  NE  894:  Canham 
V.  Rhode  Island  Co..  35  R.  I.  177.  86 
A  1050:  Texas  Tract.  Co.  t,  Hanson, 
(Tex,  Clv.  A.)  143  SW  214. 

[a]  Prior  miss.— If  plaintiff 
showed  that  rules  as  to  the  proper 
speed  of  cars  were  in  force  at  the 
time  of  the  accident  In  1907.  evi- 
dence as  to  what  such  rules  were, 
for  five  years  prior  to  1906,  was  ad- 
missible. Canham  v.  Rhode  Island 
Co..  36  R.  L  177.  86  A  1050. 

99.  Van  Orman  v.  Lake  Shore, 
etc..  R.  Co.,  162  Mich,  185,  116  NW 
968, 

[a]    OiAer    bsUI    Imtflni'wITMt — 

Where.  In  an  action  against  two  in- 
tersecting railroads  for  Injuries  to 
a  passenger  from  a  collision,  the  tes- 
timony shows  conclusively  that 
neither  road  regarded  en  order  of  the 
railroad  commissioner  flxlng  the 
speed  at  which  the  interlocker  might 
be  crossed,  that  the  order  was 
Ignored  by  general  custom,  and  that 
the  engineer  of  the  road  seeking  the 
Introduction  of  the  order  knew  of  the 
custom,  ft  refusal  to  admit  the  order 
Is  not  error.  Van  Orman  v.  Lake 
Shore,  etc.,  R.  Co,.  152  Ulch.  18B,  116 
NW  988. 

98.  Worthen  v.  Grand  Trunk  R. 
Co..  125  Mass.  99. 

94.  U.  S,— Peck  V.  Nell,  19  P.  Cas, 
No.  10,892,  8  McLean  22. 

Ala. — Central  of  Georgia  R.  Co.  v. 
Teasley,  187  Ala.  610.  65  S  981. 

Colo. — 'Denver  City  Tramway  Co.  v. 
Cowan,  SI  Colo.  64,  116  P  136. 

Conn. — Moffltt  v.  Connecticut  Co., 
86  Conn.  627,  86  A  16. 

Ga. — Binder  v.  Georgia  R.,  etc.,  Co., 
13  Ga.  A.  381.  79  SE  216;  Georgia  R., 
etc.,  Co.  V.  Baker,  1  Ga.  A.  832.  58 
SE  88. 

111. — Hartford  Deposit  Co.  v.  Sol- 
Mtt.  172  111.  222.  60  NE  178,  64  Am 
SR  86  [aft  70  111.  A.  166]. 

Ky. — Chesapeake,  etc.,  R.  Co.  v. 
Austin.  137  Ky.  611.  126  SW  144.  186 
AmSR  307;  Louisville,  etc.,  R.  Co.  v. 
Henry.  44  SW  428,  19  KyL  1783. 

Md. — Baltimore,  etc.,  Tump.  Road 
V.  Leonhardt,  66  Md.  70.  6  A  346. 

Mass. — Gurley  v.  Springfield  R.  Co., 
206  Mass.  634,  92  NE  714;  Williams 
V.  Citizens'  Electric  St  R.  Co..  184 
Mn.c^s.  437.  68  NE  840;  Moody  v. 
Springfleld  St.  R.  Co..  182  Mass.  168, 
as  NE  29:  Magulre  v.  Middlesex  R. 
Co..  115  Mfiss.  239. 

Miss. — Southern  R.  Co.  v.  Ken- 
drick,  40  Mlas.  374,  90  AmD  332; 
Mississippi  Cent  R.  Co.  v.  Miller.  40 
Miss.  46, 

Mo, — Woas  V,  St.  Louis  Transit 
Co..  198  Mo.  664.  96  SW  1017.  7  LRA 
NS    231,    8   AnnCas   684;    Hlpsley  v. 


Kansas  City,  etc.,  R.  Co.,  88  Mo.  848; 
Baker  v.  Metropolitan  St  R.  Co...  181 
Mo.  A.  892.  168  SW  842;  Hayes  v,  St 
Louis  R.  Co.,  16  Mo.  A.  684. 

Mont. — HIgley  v.  Gilmer,  8  Mont 
90. 

N,  T, — Merrill  v.  Metropolitan  St 
R.  Co,,  73  App.  Dlv.  401.  77  NTS  122; 
Schmidt  V.  Coney  Island,  etc.  R.  Co., 
26  App.  Dlv.  891.  49  NYS  777;  Miller 
V.  International  R.  Co..  62  Misc.  344. 
102  NYS  254;  Buck  v.  Manhattan  R. 
Co..  IS  Daly  550.  10  NTS  107  [aff  134 
N,  Y,  589  mem,  31  NE  628  mem]. 

N.  C. — Overcaah  v.  Charlotte  EHee- 
trlc  R..  etc..  Co..  144  N.  C.  672,  B7  SS 
377.  12  AnnCas  1040. 

Or. — Oraham  v.  Corvallis.  etc.,  R- 
Co..  71  Or.  477.  142  P  774;  Davis  v. 
Oregon,  etc.,  R.  Co..  8  Or.  172. 

Pa. — Williams  v.  Pittsburg  R.  Co., 
60  Pa.  Super.  478. 

R.  I. — Agulino  V.  New  York,  etc, 
R.  Co..  21  R.  I.  263.  43  A  68. 

Tex. — Missouri  Pac.  R.  Co.  v. 
Mitchell,  75  Tex.  77.  12  SW  810; 
Houston  Electric  Co,  v.  Park,  (Clv. 
A,)  136  SW  229;  Missouri,  etc.,  R 
Co.  V.  Dunbar,  49  Tex.  Clv.  A.  12.  108 
SW  500;  Galveston,  etc.,  R.  Co.  v. 
Walker,  (Clv.  A.)  4<  SW  787. 

Vt— aark  V.  Smith,  72  Vt  118,  47 
Am, 

Wis. — Spencer  Chicago,  etc^,  R. 
Co..  106  Wis.  811,  81  NW  407. 

See  also  generally  Negligence  [29 

eye  6111. 

[a]  Thos  (1)  In  an  action  for  In- 
juries sustained  by  a  passenger  by 
the  starting  of  the  train  while  alight- 
ing therefrom,  evidence  that  on  an- 
other occasion  the  train  started 
while  another  passenger  was  at- 
tempting to  alight  is  irrelevant,  and 
It  cannot  be  assumed  that  its  admis- 
sion was  harmless.  Gulf,  etc.,  R.  Co. 
V.  Rowland,  82  Tex.  166.  18  SW  96. 
(2)  In  an  action  against  a  street 
railroad  for  Injuries  received  by  a 

Sassenger  from  a  derailment  of  de- 
endant's  car,  evidence  that  other 
cars  ran  off  the  track  at  the  place  of 
the  derailment  was  inadmissible, 
without  proof  that  the  track  was  In 
the  same  condition  as  at  the  time 
when  the  accident  In  question  oc- 
curred. Overcash  v.  Charlotte  Elec- 
tric R..  etc..  Co..  144  N,  C.  672,  67  SE 
377.  12  AnnCas  1040.  (3)  The  fact 
that  a  car  jumped  a  switch  on  t>elng 
replaced  after  its  derailment  at  the 
switch,  injuring  a  passenger,  is  inad- 
missible as  evidence  of  an  admission 
by  the  carrier  that  the  passenger  had 
been  injured  through  Its  negligence. 
Carroll  v.  Boston  El.  R.  Co.,  200 
Mass.  527,  86  NE  798. 

[b]  Blsvators, — (1)  Evidence  as 
to  the  operation  of  other  elevators 
is  properly  excluded  in  an  action  for 
Injuries  sustained  while  a  passenger 
on  an  elevator.  Hartford  Deposit 
Co.  v.  Sollltt  172  111.  222.  50  NE  178. 
64  AmSR  35  faff  70  111.  A.  166].  (2) 
Evidence  of  the  common  practice  of 
elevator  operators  to  start  the  ele- 
vator before  closing  the  door  is  not 
admissible  to  show  that  the  practice 
was  not  negligent  Ollpatrlck  v. 
Cottlng.  214  Mass.  426.  101  NE  998. 

95.  Ala.— Mobile  Light  etc..  Co. 
V.  Walsh,  146  Ala.  296.  40  S  560. 

Colo. — Denver  City  Tramway  Co.  v. 
Hills,  50  Colo.  S2t,  116  P  125.  86 
LRANS  213. 

III. — Schlndler  v.  Illlnoia  Cent  R. 
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confined  to  similar  Bccidents  or  acts  of  negligence, 
at  or  near  the  place  in  question,  it  may  be  admitted 
as  bearing  on  the  conditions  that  probably  existed- 
at  the  time  and  place  of  the  accident.^  Thus  Buch 
evidence  may  be  admitted  to  show  a  previous  and 


continuoiu  defective  or  dangerous  condition  of 
things,^  and  to  show  notice  to  the  carrier  of  such 
defects,"  and,  perhaps,  when  its  purpose  ia  to 
chai^  the  carrier  with  notice  of  an  employee's 
ineompetency.**    Evidenoe  of  other  similar  aoei- 


Co..  178  111.  239;  Joliet  St  R.  Co, 
V.  Call,  42  111.  A.  41. 

Ind. — Union  Tract.  Co.  v.  Sullivan, 
S8  Ind.  A.  513.  76  NE  IIS. 

Iowa. — Meloy  v.  Chicago,  etc.,  R. 
Co.,  37  NW  tZi. 

Mass. — Peverly  v.  Boston,  13S 
Mass,  S66. 

Ho. — Newcomb  v.  N«w  York  Cent., 
etc..  R.  Co.,  182  Mo.  687,  81  BW  1069. 

On. — Cleveland,  etc.,  R.  Co.  v.  An- 
deraon,  21  Oh.  dr.  Ct  988,  11  Oh. 
Clr.  Deo.  765. 

Vt. — Sullivan  V.  Delaware,  etc.. 
Canal  Co..  72  Vt.  863.  47  A  1084. 

See  also  generally  Negligence  [29 
Cyc  614]. 

[a],  uvUmam  that  mo_  rf— %a- 


L«  had  war  ooenmA  litfoM  (1) 
Ifl  inadmissible  to  show  absence  of 
negllBence  at  the  place  and  time  In 
question.  Denver  City  Tramway  Co. 
V.  Hills,  SO  Colo.  228,  116  P  126,  36 
LRANS  21S;  Union  Tract.  Co.  v.  Sul- 
livan.' 38  Ind.  A.  613,  76  NE  116. 
<2)  But.  where  a  passenger  In  enter- 
ing a  crowded  street  car  Is  struck  by 
a  brake  handle  which  was  whirled 
around  by  the  brake  becoming  un- 
fastened. It  18  proper  to  receive  tes- 
timony that  a  witness.  In  a  position 
to  know,  had  never  heard  of  a  like  ac- 
cident, since  a  passenger  carrier  ia 
not  obliged  to  foresee  and  provide 
against  casualties  unknown  and  not 
reasonably  to  be  expected,  and  hia 
liability  is  not  to  be  ascertained  by 
what  appears  for  the  first  time  after 
the  disaster  to  be  a  proper  precaution 
against  its  occurrence.  Holt  v. 
Southwest  Missouri  Electric  R.  Co., 
84  Mo.  A.  443.  (3)  In  an  action  to 
recover  for  injuries  received  In 
alighting  from  a  train  at  a  station, 
on  the  ground  of  nesHgence  in  not 
providing  reasonably  safe  accommo- 
dations, it  is  error  where  the  danger 
was  not  obvious,  to  exclude  testi- 
mony that  in  the  use  for,a  long  time 
in  the  same  condition  no  similar  ac- 
cident had  happened.  Cleveland,  etc., 
R.  Co.  v.  Anderson,  21  Oh.  Clr.  Ct. 
288.  11  Oh.  Clr.  Dec.  765. 

 [b]     Others     not  lajnrsd^d) 

Where  plaintiff,  after  leaving  defend- 
ant's train,  stumbles  on  a  bolt  while 

ftassing  through  the  exit  turnstile.  It 
B  Immaterial,  In  determining  defend- 
ant's liability,  that  thousands  of  peo- 
ple had  passed  through  without 
stumbling.  Schindler  v.  Illinois 
Cent.  R.  Co.,  178  111.  A.  239.  (2>  In 
an  action  against  a  railroad  company 
for  injuries  to  a  passenger  from  sllp- 

filng  on  a  station  platform,  evidence 
hat  shortly  after  the  accident  great 
crowds  arrived  at  and  departed  from 
the  station  without  accident  was 
properly  excluded.  Newcomb  v.  New 
Tork  Cent.,  etc.,  R.  Co.,  182  Mo.  687, 
81  SW  1069. 

96.  Ala. — ^Birmingham  R..  etc.. 
Co.  v.  Friedman.  187  Ala.  662,  66  8 
039  •  » 

lil.— JoUet  St.  R.  Co.  V.  Call.  42 
111.  A.  41. 

Ind.— Ohio,  etc,  R\  Co.  v.  Selby,  47 
Ind.  471. 

Md. — Baltimore,  etc.,  R.  Co.  v. 
Rudy,  118  Md.  42,  84  A  241. 

Mich. — Ashton  v.  Detroit  City  R. 
Co..  78  Mich.  587,  44  NW  141. 

Minn. — Clapp  v.  Minneapolis,  etc.. 
R.  Co.,  36  Minn.  6,  29  NW  S40,  1 
AmSR  629. 

N.  T. — Buck  V.  Manhattan  R.  Co., 
IB  Daly  fi$0,  10  NYS  107  [a(r  134 
N.  T.  589  mem.  31  NE  628  mem]: 
Relchman  v.  Second  Ave.  R.  Co.,  1 
NTS  836. 

S.  C. — Nlckles  V,  Seaboard  Air  Line 
R.  Co.,  74  R.  C.  102.  54  SB  265. 

Tex. — Trinity,  etc.,  R.  Co.  v.  Car- 
penter. (Civ.  A.)  132  SW  837;  Mis- 
souri, etc..  R.  Co.  v.  Dunbar,  57  Tex, 
Civ.  A.  411,  122  SW  574. 

Va. — ^Washington,  etc.,  R.  Co.  v. 
Trimater,  110  Va.  8H,  67  SB  631. 


Eng.- — Manning  v.  London,  etc..  R. 
Co.,  23  T.  L.  R.  222. 

See  also  generally  Negligence  [29 
Cyc  611].  ' 

[a]  Illnstratioui^d)  In  an  ac- 
tion for  injuries  received  In  an  acci- 
dent caussd  by  a  broken  switch  rail, 
evidence  that  engines  had  previ- 
ously run  off  the  track  at  the  same 

filace,  both  before  and  after  the  time 
n  question.  Is  adnilBBlble  when  it 
Is  shown  that  at  the  time  such  acci- 
dents occurred  the  switch  was  In 
substantially  the  same  condition  as 
respects  the  particular  defects  com- 
plained of.  Clapp  v.  IClnneapolis, 
etc.,  R.  Co.,  36  Mfnn.  6,  29  NW  840,  1 
AmSR  629.  (2>  In  an  action  by  a 
street  car  passenger  for  injuries 
caused  by  careless  driving,  evulence 
of  careless  and  reckless  driving  at 
other  places  during  the  same  trip 
was  admissible.  Relchman  v.  Second 
Ave,  R.  Co,.  1  NYS  886:  (Si  Where 
It  v,-as  alleged  that  plalntlfrs  Inju- 
ries were  occasioned  by  the  footboard 
of  the  carriage  from  which  he  was 
alighting  beiuK  at  an  unreasonable 
height  above  the  platform,  evidence 
that  the  platforms  at  a  large  num- 
ber of  the  company's  other  stations 
in  the  district  were  as  low  as  the 
one  In  question,  and  that  no  accident 
had  happened,  was  admissible.  Man- 
ning V.  London,  etc.,  R.  Co.,  23  T.  I* 
R.  222. 

'  97.  Ala. — Birmingham  R..  etc.. 
Co.  V.  Bynum.  1S9  Ala.  889,  86  S  786. 

Colo. — Denver  City  Tramway  Co.  v. 
Cowan.  61  Colo.  64,  116  P  136. 

Ga. — Central  R.,  etc.,  Co.  v.  Smith, 
80  Ga.  526,  6  SK  772. 

Ind. — Cleveland,  etc.,  R.  Co.  v. 
Newell,  104  Ind.  264,  3  NB  836  [app 
dlsm  198  U.  S.  679  mem,  25  SCt  801 
mem,  49  L..  ed.  1171  mem]. 

Iowa. — Whittlesey  v.  Burlington, 
etc.,  R.  Co.,  121  Iowa  697,  90  NW 
616.  97  NW  66, 

Kan. — Missouri  Pac  R.  Co.  v. 
NelBwanger.  41  Kan.  621,  21  P  682. 
18  AmSR  304. 

Mass. — O'Day  v.  Boston  El.  R.  Co., 
218  Mass.  615,  106  NE  144. 

Minn. — Morse  v.  Minneapolis,  etc., 
R.  Co..  30  Mfnn.  466,  16  NW  S58. 

Miss. — Hill  v.  Jackson  Light,  etc., 
Co..  110  Miss.  888,  70  S  401. 

Mont — Htgley  v.  Gilmer,  8  Mont. 
90. 

N.  H, — Bullard  v.  Boston,  etc,  R. 
Co.,  64  N,  H.  27.  6  A  838,  10  AmSR 
367. 

N.  J. — Exton  V.  New  Jersey  Cen- 
tral R.  Co.,  63  N.  J.  L.  366,  46  A 
1099,  56  LRA  60S  [aft  62  N.  J.  L.  7, 
42  A  486]. 

N.  Y. — 'Rogers  v.  New  York,  etc.. 
Bridge.  11  App,  DIv.  141,  42  NYS 
1046  [aif  159  N.  Y.  666  mem,  64  NE 
1094  mem];  Wilder  v.  Metropolitan 
St.  R.  Co..  10  App.  Dlv.  364.  41  NYS 
981  [ad  161  N.  Y.  666  mem,  67  NE 
1128  mem]:  Hanrahan  v.  Manhattan 
R.  Co..  63  Hun  420.  6  NYS  395  [aft 
130  N.  Y.  658  mem,  29  NE  1033 
mem];  Chase  v,  Jamestown  St,  R. 
Co.,  15  NYS  35. 

Oh. — Brooklyn  St  R.  Co.  v.  Kelley, 
6  Oh.  Clr.  Ct  156,  3  Oh.  Cir.  Dec. 
393  [aft  63  Oh.  St  646  mem.  44  NE 
1148  mem]. 

Term. — Nashville  R.  Co.  v.  How- 
ard, 112  Tenn.  107,  78  SW  1098,  64 
LRA  437;  Nashville,  etc,  R,  Co.  v. 
Johnson,  15  Lea  677. 

Tex. — Dallas  Cona.  Electric  St  R. 
Co.  V.  Broadhurst,  28  Tex.  Civ.  A. 
630.  68  SW  316. 

See  also  generally  Negligence  [29 
Cyc  611], 

[a]  PreoautloBB  taken  at  other 
stattotts  aad  am  other  ToaAs  to  pre- 
vent passengers  being  forced  against 
and  between  moving  cars  may  be 
shown.  Reschke  v.  Syracuse,  etc., 
R.  Co.,  166  App.  Dlv.  48,  139  NYS 
SfiE  [aff  211  N.  T.  602  mem,  106  NB 


1097  mem]. 

[b1  llsgalbantSf— (1  >  in  an  ac- 
tion by  a  passenger  against  a  railroad 
company  for  injuries  caused  by  the 
derailment  of  its  train,  evidence  that 
the  train  on  which  the  accident  oc- 
curred, and  of  which  witness  was  a 
conductor,  had  run  off  the  track 
seven  or  eight  times,  within  a  month 
before  the  accident,  was  admissible. 
Mobile,  etc.,  R.  Co.  v.  Ashcraft,  48 
Ala.  IS,  49  Ala.  106,  307  (where  the 
court  In  the  last  opinion  stated: 
"There  Is  no  better  evidence  of  care- 
lessness or  negligence  than  the  fre- 
quency of  Uie  accldm  ta" } .  ( 2 ) 
Where  the  derailment  was  caused  oy 
a  nil  breaking,  evidence  that  an- 
other rail  broke  at  the  same  place 
on  the  same  day,  but  at  a  different 
time,  was  admissible.  Cleveland, 
etc..  R.  Co.  v.  Newell,  104  Ind.  264, 
8  NB  8S6. 

[c]  subsequent  experinisiits.^(I) 
Where  the  point  in  issue  la  whether 
a  car  moving  slowly  down  an  In- 
cline with  brakes  set  would,  when 
the  brakes  were  suddenly  loosed. 
Jump  or  spring  forward,  it  is 
error  to  exclude  evidence  of  the 
result  of  an  experiment  made  at  the 
same  place  and  under  the  same  con- 
ditions. Chicago,  etc.,  R.  Co.  v. 
Champion,  (Inif)  32  NE  874,  (2> 
Evidence  of  the  result  of  an  experi- 
ment, as  to  the  way  in  which  a.per- 
son  placed  on  the  car  step  as  jHaln- 
tiff  testifled  he  was  standing  when 
thrown  from  the  cars  would  fall, 
was  held  admissible.  Gilbert  v. 
Third  Ave.  R.  Co.,  64  N.  Y.  Super. 
270. 

Sa.  U.  S. — Oregon  Co.  v.  Roe,  178 
Fed.  716.  100  CCA  269. 

Colo. — Denver  City  Tramway  Co, 
v.  Cowan,  51  Colo.  64,  116  P  136. 

Ga. — Central  R,  etc.,  Co.  v.  Smith, 
80  Oa.  626.  6  SE  772. 

HI, — East  St  Louis,  etc..  R.  Co.  v. 
Zink.  229  111.  180,  82  NE  288  [aff 
133  111.  A.  127]. 

Mass. — Glennen  v.  Boston  El.  R. 
Co..  207  Mass.  497,  93  NE  700,  82 
LRANS  470. 

N.  H- — Fisher  v.  Boston,  etc,  R. 
Co.,  75  N.  H.  184,  72  A  212. 

N.  Y, — Hanrahan  v.  Manhattan  R. 
Co..  63  Hun  420,  6  NYS  395  [aff  130 
N.  Y.  66S  mem,  29  NE  1038  mem]: 
Brady  v.  Manhattan  R.  Co.,  15  Daly 
272,  6  NYS  633  [rev  on  Other  grounds 
127  N.  Y.  46.  27  NE  368];  Holz- 
hauser  v.  Brooklyn  Heights  R.  Co., 
43  Misc.  145,  88  NYS  269. 

Oh. — Brooklyn  St  R.  Co.  v.  Kelley, 
6  Oh.  dr.  Ot,  165,  8  Oh.  Clr.  Dec. 
393  [aff  63  Oh.  8t  646  mem,  44  NB 
1148  meml. 

R.  I. — Nelson  v.  Union  R.  Co.,  26 
R.  I.  251,  68  A  780. 

Tex. — Dallas  Cons.  Electric  St  R. 
Co.  v.  Broadhurst,  28  Tex.  Civ.  A. 
630.  68  SW  316;  Houston,  etc.,  R.  Co. 
V.  Richards.  20  Tex.  Civ.  A.  203,  49 
SW  687. 

ia]  Evidenoe  of  aooiaants  at  a 
erent  plaos  Imt  under  similar  olr- 
onTustanoes  has  been  held  admissi- 
ble. Hanrahan  v.  Manhattan  R.  Co., 
63  Hun  420.  6  NYS  395  [aff  130  N.  Y. 
668  mem.  29  NE  1033  mem]:  Hous- 
ton, etc..  R,  Co,  v.  Richards,  20  Tex. 
Civ.  A.  203.  49  SW  687  (holding  that, 
to  show  a  carrier's  knowledge  of  the 
defective  condition  of  a  switch  which 
caused  a  wreck,  evidence  that  other 
switches  on  the  track  In  similar  con- 
dition had  caused  wrecks  is  admis- 
sible). 

[b]    ICnst   be   pilor  aeeiOeBts. — 

When  the  purpose  of  such  evidence 
Is  to  show  notice  to  the  carrier  of 
the  defects,  it  must  be  confined  to 
accidents  prior  to  the  date  of  plain- 
tiff's injury.  Johnson  v.  Manhattan 
R.  Co..  52  Hun  111.  4  NYS  848. 
99.    Denver  City  Tramway  Co,  v. 
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dents  is  also  admissible  to  rebut  the  carrier's  evi- 
dence tliat  it  had  carried  a  great  many  passengers 
without  accident.' 

Evidence  as  to  tbe  effect  of  the  accident  on  other 
passengers  is  not  admissible,'  unless  the  conditions 
surrounding  the  different  passengers  are  shown  to 
have  been  the  same.^ 

1447]  (11)  Snbsennent  Repairs  and  Precau- 
tions.* According  to  some  decisions,  evidence  of 
repairs  or  alterations  made,  or  additional  precau- 
tions taken,  after  an  accident  has  occurred,  is  ad- 
missible as  tending  to  show  prior  n^l^ence  as  to 
the  conditions  existing  at  the  time  and  place  of  the 
accident."  But  by  the  weight  of  authority  such 
evidence  is  held  inadmissible  for  that  purpose," 
although  it  is  admissible  for  the  purpose  of  show- 
ing the  condition  of  things  at  the  time  and  place  of 


the  accident,^  or  to  show  defendant's  control  over 
the  place  where  the  accident  occurred.'  The  true 
and  proper  ground  for  its  exclusion  is  stated  to  be 
because  it  would  be  unjust  that  defendant  should 
not  take  additional  precautions  against  the  recur- 
rence of  an  accident  without  tlie  risk  of  admitting 
previous  negligence." 

[$  1448]  (12)  Custom  or  Course  of  Businass.'" 
Where,  in  the  absence  of  any  question  of  evil  intent 
or  of  any  intent  at  all,  the  point  of  fact  to  be  de- 
termined is  whether  or  not  the  passenger  or  the 
carrier  did  a  certain  thing  or  did  it  in  a  particular 
way,  and  the  direct  testimony  as  to  the  fact  is 
conflicting,  evidence  i?  admissible  to  show  that  the 
one  or  the  other  was  in  the  habit  of  doing  the 
thing  in  question,  or  accustomed  to  do  it  in  a  par- 
ticular way.^'    The  direct  evidence  as  to  the  fact 


1.  Illinois  Cent.  R.  Co.  v.  Treat. 
179  111.  576,  64  NE  290  [aff  76  III.  A. 
S27]. 

S.  Cote  V.  Grand  Trunk  R.  Co.,  70 
N.  II.  620.  49  A  667:  Abel  v.  North- 
ampton Tract.  Co.,  212  Pa.  329,  61  A 
SIS;  International,  etc.,  K.  Co.  v. 
Johnson,  43  Tex.  Civ.  A.  147.  95  SW 
695. 

3.  Baldwin  V.  People's  R.  Co.,  23 
I>el.  81,  76  A  1088;  West  Chicago 
St.  R.  Co.  V.  Kennedy.  170  111.  508,  48 
NE  996  [aff  66  111.  A.  244h  MulUn 
V.  Boston  El.  R.  Co.,  186  Masp.  522, 
70  NE  1021;  Missouri,  etc..  R.  Co.  v. 
Wright.  19  Tex.  Civ.  A.  47,  47  SW 
6«. 

[a]  nns,  (1)  where  witness  was 
a  passenger  in  the  same  car  in  whicli 
deceased  was  ridins  at  the  time  she 
received  the  injuries  from  which  she 
died,  evidence  that  witness  was  sud- 
denly thrown  from  the  car  at  the 
same  time  deceased  was  also  thrown 
off  was  admissible.  Baldwin  v.  Peo- 
ple's R.  Co..  2S  Bel.  81,  76  A  loss. 
(2)  In  an  action  by  a  street  car  pas- 
senger for  injuries  in  a  collision, 
evidence  as  to  whether  other  passen- 
vers  were  Injured  was  competent,  as 
tending  to  establish  the  force  of  the 
Impact,  which  bore  on  the  question 
of  the  motorman's  neKllKence.  Mul- 
lln  V.  Boston  El.  R.  Co..  185  Mass. 
622,  70  NB  1021. 

4.  See  also  generally  Negligence 
[29  Cyc  616]. 

5.  Augusta,  etc..  R.  Co.  v.  Renz, 
S6  Oa.  126;  Pennsylvania  R.  Co.  v. 
Henderson,  SI  Pa.  316. 

A.  U.  8. — Southern  Pac.  Co.  t. 
Hall.  100  Fed.  760.  41  CCA  50:  Car- 
ter V.  Kansas  City  Cable  R-  Co..  42 
Fed.  37. 

Ark.— St.  Louis,  etc.,  R.  Co.  v. 
Evans,  99  Ark.  69.  1S7  SW  568. 

Colo. — Kansas  Pac.  R.  Co.  v.  Mil- 
ler. 2  Colo.  442. 

Me. — Carleton  v.  Rockland,  etc.,  R. 
Co..  110  Me.  397.  86  A  334,  AnnCas 
1916A  1209. 

Mass. — Anshen  v.  Boston  El.  R.  Co., 
206  Mass.  32.  91  NB  157. 

Mich. — Noble  v.  St.  Joseph,  etc., 
R.  Co.,  98  Mich.  249.  57  NW  126. 

Minn. — Morcie  v.  Minneapolis,  etc., 
R.  Co..  30  Minn.  465,  16  NW  358.  See 
also  infra  this  note  [a]. 

Mo. — HipKley  V.  Kansas  City,  etc., 
R.  Co..  88  Mo.  348;  Ely  v.  St.  LauIs, 
etc..  R.  Co.,  77  Mo.  34. 

N.  Y. — Dale  v.  Delaware,  etc.,  R. 
Co.,  73  N.  Y.  468;  Dougan  v.  Cham- 
plain  Tranap.  Co.,  56  N.  Y.  1;  Reed 
v.  New  York  Cent.  R.  Co..  45  N.  Y. 
674;  Tlmpson  v.  Manhattan  R.  Co.,  1 
NYS  673;  Schmltt  v.  Dry  Dock,  etc. 
R.  Co..  3  NYSt  257. 

Or. — Skottowe  v.  Oregon  Short 
Line,  etc..  R.  Co.,  22  Or.  430,  30  P 
222,  16  LRA  693. 

Tex. — Fordyce  v.  Chancey,  2  Tex. 
Ctv.  A.  24.  21  SW  181:  Fordyce  v. 
Withers.  1  Tex.  Civ.  A.  540.  20  SW  766. 

[a]  lUniiesota. — (1)  The  supreme 
court  of  Minnesota  at  first  held  such 
evidence  admissible,  provided  the 
repairs  or  changes  were  made  so  soon 
after  the  accident  and  under  such 


circumstances  as  to  indicate  that 
they  were  suggested  by  it  and  made 
to  remedy  the  defect  which  caused 
it.  Kelly  V.  Southern  Minnesota  R. 
Co.,  28  Minn.  98,  9  NW  688;  Phelps 
V,  Mankato.  23  Minn.  276;  O'Leary  v. 
Mankato.  21  Minn.  66.  (2)  But  in 
Morse  v.  Minneapolis,  etc.,  R.  Co.,  30 
Minn.  465.  468,  16  NW  358,  although 
the  decision  of  the  question  was  not 
directly  involved,  the  couurt  said: 
"But,  on  mature  reflection,  we  have 
concluded  that  evidence  of  this  kind 
ought  not  to  be  admitted  under  any 
circumstances,  and  that  the  rule 
heretofore  adopted  by  this  court  l8 
on  principle  wrong;  not  for  the  rea- 
son given  by  some  courts,  that  the 
acts  of  the  employes  in  making  such 
repairs  are  not  admissible  against 
their  principals,  but  upon  the 
broader  ground  that  such  acts  af- 
ford no  legitimate  basis  for  con- 
struing such  an  act  as  an  admission 
of  previous  neglect  of  duty,  A  per- 
son may  have  exercised  all  the  care 
which  the  law  required,  and  yet,  in 
the  light  of  his  new  experience, 
after  an  unexpected  accident  has  oc- 
curred, and  as  a  measure  of  extreme 
caution,  he  may  adopt  additional 
safeguards.     The   more   careful  a 

f erson  is.  the  more  regard  he  has 
or  the  lives  of'  others,  the  more 
likely  he  would  be  to  do  so,  and  It 
would  seem  unjust  that  he  could 
not  do  so  without  being  liable  to  have 
such  acts  construed  as  an  admission 
of  prior  negligence.  We  think  that 
such  a  rule  puts  an  unfair  interpre- 
tation upon  human  conduct,  and  vir- 
tually holds  out  an  inducement  for 
continued  negligence." 

[b]  Providlair  new  mtomlikg 
plaoe^  -In  an  action  to  recover  dam- 
ages for  injuries  received  through 
the  alleged  negligence  of  defendant 
In  falling  to  provide  a  safe  place  at 
which  to  alight,  evidence  that  a  new 
and  better  stopping  place  had  been 
provided  after  the  accident  is  Inad- 
miss  lb  le.  Galveston,  etc.  R,  Co.  v. 
Walker.  (Tex.  Civ.  A.)  48  SW  767. 

Tel  Elevator  case. — In  an  action 
for  Injuries  caused  by  the  breaking 
of  an  elevator  rope,  evidence  that 
the  rope  was  replaced  by  a  heavier 
and  stronger  one  was  held  Inadmissi- 
ble. Delaney  v.  Hilton.  60  N.  T. 
Super.  341. 

7.  St.  Louis,  etc.,  R.  Co.  v.  Evans, 
99  Ark.  69.  137  SW  568;  Kansas  Pac. 
R.  Co.  V.  Miller,  2  Colo.  442;  Martin 
V.  Old  Colony  St.  R.  Co,,  211  Mass. 
535.  98  NE  579;  Fordyce  v.  Chan- 
cey,  2  Tex.  Civ.  A.  24.  21  SW  181; 
Fordyce  v.  Withers,  1  Tex.  Civ.  A. 
540,  20  SW  766. 

8.  Tipton  V.  Topeka  R.  Co.,  89 
Kan.  451.  132  P  189;  Skottowe  v. 
Oregon  Short  Line.  etc..  R.  Co.,  22 
Or,  430.  30  P  222.  16  LRA  593. 

9.  Southern  Pac.  Co.  v.  Hall.  100 
Fed.  760.  41  CCA  50;  Payne  v.  Troy, 
etc..  R.  Co..  9  Hun  (N.  Y.)  526. 

10.  Cross  getsreneest 
Oenerally  see  Negligence   [29  Cyc 

609). 

Repair  of  track  see  BUpra  I  1448. 


Usual   stopping  placa  a«e  supra  I 

1444. 

Usual  time  of  stopping  sea  supra 

II.  Aia. — Birmingham  R,,  etc, 
Co.  V.  Ellard,  186  Ala.  433.  33  S  276. 

Ark. — Kansas  City  Southern  R.  Co. 
V.  Belknap,  80  Ark.  S87.  98  8W  366. 

Cal. — Craven  v.  Central  Pac.  R.  Co., 
72  Cal.  346.  13  P  B78. 

Conn. — Moffitt  v.  Connecticut  Ca, 
86  Conn.  627.  86  A  16. 

III.  — East  St  Louis,  etc.,  R.  Co.  r. 
ZInk,  229  HI.  180,  82  NE  288. 

Ky. — Illinois  Cent  R.  Co.  v.  Proc- 
tor, 102  SW  826,  31  KyL  494. 

Me. — Stone  v.  Lewiston,  etc..  St  R. 
Co.,  99  Me.  243,  69  A  S6. 

Mass. — Blauchette  v.  Holyoke  St 
R.  Co.,  175  Mass.  61,  86  NE  481. 

Mich. — Gardner  v.  Detroit  St  R. 
Co.,  99  Mich.  182.  68  NW  49. 

N.  H. — Bullard  v.  Boaton,  ate,  R. 
Co.,  64  N,  H.  S7,  6  A  8S8,  10  AmSR 
367. 

N.  Y. — Gleason  v.  Metropolitan  St 
R.  Co..  99  App.  DiT.  209,  90  NYS  1025: 
Phillips  V.  Rensselaer,  etc..  R.  Co..  67 
Barb.  644  [  rev  on.  other  grounds 
49  N.  Y.  1771- 

Oh.— Ht  Adams,  etc..  R.  Co.  v- 
Issaos.  18  Oil.  Cir.  Ct  177.  JO  Oh.  Cir. 
Dec.  49. 

I^—O'tUnnell  v.  Allegheny  R 
Co.,  SO  Pa.  490. 

Tenn. — Lawreiu»  v.  Hudson.  12 
Helsk.  871. 

Tex. — Gulf.  etc.  R  Co.  t.  Rowland, 
82  Tex.  166,  18  SW  96;  Missouri,  etc.. 
R.  Co.  v.  Avla,  41  Tex.  Civ.  A.  72. 
91  SW  877  laM  100  Tex,  2S.  9S  SW 
4241;  Texas,  etc.,  R.  Co.  v.  Crockett 
27  Tex.  Civ.  A.  463,  66  SW  114;  Mis- 
souri etc.,  R.  Co.  V.  Cook,  12  Tex.  Civ. 
A.  203,  33  SW  669. 

[a]  Alighting  from  movlag'ttata^ — 
(1)  Where  the  issue  is  whether  piatn- 
tifF  was  injured  while  alighting  from 
cars,  by  the  sudden  startinK  of  the 
same  or  by  negligently  Jumping  from 
the  train  while  It  was  In  motion,  evi- 
dence is  admissible  on  the  part  of 
the  company  that  plaintiff  had  with- 
in a  year  frequently  traveled  over 
the  road  and  had  often  Jumped  off 
while  the  trains  were  movlnv,  and 
had  been  warned  against  the  danger 
of  so  doing.  Craven  v.  Central  Pac. 
H.  Co.,  72  Cal.  345.  13  P  878.  (2) 
Evidence  tending  to  prove  that  de- 
fendant's cars  for  several  years  prior 
to  the  accident,  as  was  known  to 
plaintiff,  were  accustomed  to  make 
a  very  short  stop  at  the  crossing 
where  he  wished  to  alight,  and  not  for 
a  sufllclent  time  to  allow  passengers 
to  alight  in  safety,  has  been  held  to 
be  admissible  upon  the  question 
whether  plaintiff  was  guilty  of  con- 
tributory neKllgence  In  leaving  his 
seat  while  the  car  was  in  motion, 
and  In  preparing  to  alight.  Mt. 
Adams,  etc.,  R,  Co.  v.  Isaacs,  18  Oh. 
Cir.  Ct.  177,  10  Oh.  Cir.  Dec.  49. 

[b]  Place  of  stopping.— (1)  On  an 
issue  that  one  of  defendant's  street 
cars  did  not  stop  at  the  point  where 

elaintiff  claimed  It  did,  and  where 
e  attempted  to  board  it,  evidence 
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in  question  must,  however,  be  oonflictii^/'  or  the 
testimony  of  the  opposing  witnesses  must  be  based 
on  the  customary  action  in  r^ard  to  the  fact  in 
question,  to  render  such  evidence  admissible."  A 
custom  or  practice  established  by  the  carrier  itself 
is  not  admissible  to  disprove  negligence  on  its 
part/'  but  a  general  custom  among  other  carriers, 
under  similar  conditions,  may  be  so  admitted.^ 
Evidence  of  a  custom  as  to  what  was  done  with 
passengers  carried  beyond  their  destination  is  not 
admissible,^*  especially  where  there  is  no  evidence 
that  the  passenger,  injured  in  returning  to  his 
destination  after  having  been  carried  past  it,  was 
informed  of  the  eustomj  or  that  the  carrier  offered 
to  conform  therewith.*' 

Evidence  of  the  customary  action  of  passengers 
may  be  admissible  as  affecting  the  duty  of  the  car- 
rier to  take  the  proper  precautions  for  their 
safety;'*  but  such  evidence  must  show  more  than 
the  occasional  practice  of  a  single  passenger.^ 

A  departure  by  the  carrier  from  its  usual  course 


that  it  was  the  uniform  custom  of 
defendant's  operatives  to  stop  their 
cars  on  the  opposite  side  of  the 
street  was  admissible.  Moffitt  v. 
Connecticut  Co.,  86  Conn,  527,  86  A 
16,  (2)  It  is  competent.  In  connec- 
tion with  a  charge  of  negligence,  to 
establish  a  custom  of  the  defendant 
traction  company  to  stop  its  cars  at 
a  particular  crossinif  at  the  near 
side  of  the  street  rather  than  at  the 
far  side,  which  is  the  general  rule, 
Chicago  City  R.  Co.  v.  LowUz,  119 
111.  A.  360_[aff  218  111.  24.  75  NB 
755].  (3)  Where,  on  an  Issue  as  to 
whether  stopping  a  train  at  a  certain 
station  was  fn  violation  of  the  com- 
pany's rule,  defendant  Introduced 
Its  tim^-table  to  show  that  it  did  not 
stop  there,  ptaintifT  could  show  In 
rebuttal  that  trains  frequently 
stopped  there.  Texas,  etc.,  K.  Co.  v. 
KUiott.  22  Tex.  Civ.  A.  31.  64  SW 
410. 

[c]  Tha  aljsuio*  of  m  oiutom  to 
do   that  which  onffht  to  1>e  don* 

at  the  place  and  under  the  circum- 
stances In  Question  is  immaterial, 
where  the  situation  is  unlike  that 
pertaining  to  railroads  generally. 
Blanchette  v.  Holyoke  St.  R.  Co..  175 
Mass.  51,  55  NE  481  (holding  that, 
where  an  electric  railroad  ran  through 
woods  and  flelds  by  frequent  curves, 
on  a  steep  grade,  and  two  cars  were 
run  rapidly,  but  two  minutes  apart, 
and  an  injury  occurred  by  the  first 
car  stopping  to  adjust  its  trolley, 
and  the  rear  car  colliding  with  it, 
the  situation  was  so  unllKe  that  of 
electric  railroads  generally,  that  evi- 
dence that  ft  was  not  customary  for 
the  motorman  to  leave  his  post  and 
go  back  and  warn  the  rear  car  was 
properly  excluded). 

[d]  Bvidauo*  not  adtnlsslbU^a) 
In  an  action  for  injuries  sustained  by 
exposure  to  the  cold  while  in  defend- 
ant's depot  waiting  for  delayed 
trains,  evidence  of  the  custom  of  the 
depot  agent  to  invite  persons  wait- 
ing for  trains  to  come  into  the  ofHce 
when  the  weather  was  cold  was  not 
admissible  as  tending  to  show  the 
state  of  weather  at  the  times  com- 
plained of  by  plain tlfl,  the  office 
not  being  intended  by  defendant  for  a 
waiting  room.  Missouri,  etc,  R.  Co.  v. 
McCutcheon,  33  Tex.  Civ.  A.  657.  77 
SW  232.  (2)  Defendant's  custom  to 
have  a  conductor  on  Its  cars  is  In- 
competent to  show  Its  negligence  In 
failing  to  have  one  on  the  car  at 
the  time  of  plalntlfTa  accident.  Gard- 
ner V.  Detroit  St.  R.  Co.,  99  Mich.  182. 
58  NW  49. 

[e]  Opinion  evldoau^—  la  an  ac- 
tion by  a  passenger  In  an  omnibus, 
to  recover  for  an  Injury  resulting 
from  the  horses  starting  up  while 
the  reins  were  In  the  hands  of  a 
small  boy,  to  whom  the  driver  had 
delivered  them  while  he  was  deliver- 
ing a  parcel,  testimony  of  another 
dnver  that  the  act  wafl  otistomary 


and  not  Imprudent  was  inadmissible. 
Lawrence  v.  Hudson,  12  Helsk. 
(Tenn.)  671. 

la.  Atlanta,  etc.,  R.  Co.  v.  Hol- 
combe,  88  Ga.  9,  13  SE  751;  Louis- 
ville, etc..  B.  Co.  V.  Berry,  88  Ky.  222, 
10  SW  472,  10  KyL  791,  21  AmSR  329- 
Merrill  v.  Metropolitan  St.  R.  Co.,  73 
App.  Dlv.  401,  77  NYS  122. 

[a]  XUastratlons. — (1)  Where  an 
employee  whose  business  It  was  to 
place  a  stool  used  for  the  purpose  of 
assisting  women  passengers  to  enter 
the  train  was  not  produced  or  ac- 
counted for,  there  was  no  error  In 
rejecting  evidence  that  It  was  the 
custom  and  habit  of  the  company  to 
have  the  stool  In  Its  proper  place 
up  to  the  time  of  the  starting  of  the 
train,  there  being  positive  evidence 
in  behalf  of  plaintiff  that  It  was  out 
of  place  when  he  was  injured,  and 
only  negative  evidence  to  the  con- 
trary in  behalf  of  defendant.  At- 
lanta, etc.,  R.  Co.  v.  Holcombe,  88 
Ga.  9.  13  SE  751.  (2)  In  an  action  for 
an  Injury  to  a  boy  about  fourteen 
years  old,  alleged  to  have  been  caused 
by  a  defective  platform,  by  reason  of 
which  he  was  thrown  under  a  moving 
train  and  injured,  it  was  held  not 
competent  for  defendant  to  prove 
that  the  boy  was  In  the  habit  of 
jumping  on  moving  trains  at  that 
place  and  had  been  warned  of  the 
danger,  the  boy  having  testified  posi- 
tively that  the  injury  was  caused  by 
bis  stepping  on  a  rotten  plank  in  the 

flatform  and  being  thrown  under  the 
rain,  and  his  statement  being  cor- 
roborated by  convincing  circum- 
stances. Louisville,  etc.,  R.  Co.  v. 
Berry.  88  Ky.  222,  10  SW  472.  10  KyL 
791.  21  AmSR  829. 

13.  McDonald  v.  Chicago,  etc.,  R. 
Co.,  29  Iowa  170;  Wentworth  v.  East- 
ern R.  Co.,  143  Mass.  248,  9  NE  563. 

14.  Maury  v.  Talmadge,  16  P.  Cas. 
No.  9,315,  2  McLean  157;  MacFeat  v. 
Philadelphia,  etc.,  R.  Co.,  21  Del.  52, 
62  A  898. 

15.  Maury  v.  Talmadge,  16  F.  Cas. 
No.  9,315.  2  McLean  157;  Campbell 
V.  Duluth,  etc.,  R.  Co.,  107  Minn.  3B8, 
120  NW  375,  22  LRANS  190.  But  see 
Cleveland  v.  New  Jersey  Steamboat 
Co.,  6  Hun  528  [rev  on  other  grounds 
68  N.  Y.  306]  (holding  that.  In  an 
action  for  damages  caused  by  defend- 
ant's negligence  In  leaving  open  the 
gangway  gate  after  the  boat  left  its 
dock,  a  custom  of  others  to  be  equally 
negligent  Is  no  defense). 

18.  Birmingham  R.,  etc..  Co.  v. 
Seaborn.  168  Ala.  658.  53  S  241. 

17.  Birmingham  R.,  etc..  Co.  v. 
Seaborn.  168  Ala.  658.  6S  S  241. 

18.  Birmingham  R.,  etc.,  Co.  v. 
Seaborn.  168  Ala.  868,  63  S  241. 

19.  Ala. — McDonald  v.  Montgom- 
ery St.  R.  Co.,  110  Ala.  161,  20  S  SIT. 

D.  C. — Great  Falls,  etc.,  R.  Co.  v. 


Hill.  34  App.  804. 
111.— North  Cblcai 


igo  St.  R.  Co.  V. 
Kaspers,  186  111.  84S,  67  NE  849  [aff 


of  conduct  may  be  admissible  to  show  n^U^noe  on 

its  part.** 

Usual  conise  for  coiuideraUe  time  irithoat  acd- 
dent.  Evidence  of  a  eonrse  of  conduct  for  a  con- 
siderable time  without  accident  is  admissible  to 
show   that   such   course   of   conduct   was  not 

negligent.^ 

Si^t  of  way  at  crossings.  Evidence  of  a  custom 
between  two  street  railroad  companies  of  g^vii^ 
one  company  the  right  of  way  at  crossings  is  ad- 
missible, in  an  action  a^iainst  both  companies  for 
injuries  received  in  a  collision  at  a  crossing,  to  show 
which  company  was  guilty  of  the  greater 
negligence,'* 

1449]  (13)  Rules  of  Carrier,  A  rule  of  a  car- 
rier, adopted  for  the  government  of  the  conduct 
of  passengers  or  of  its  employees  in  the  operation 
of  its  trains,  and  which  does  not  require  more  than 
the  law  requires  .of  the  carrier  with  respect  to  the 
matters  covered  by  such  rules,  is  admissible  in  evi- 
dence on  the  question  of  the  carrier's  negligence,** 

85  111,  A.  316];  Pennsylvania  Co.  v. 
McCaffrey,  178  111.  169,  50  NE  713 
[aft  68  111.  A.  G35];  Chicago  Union 
Tract.  Co.  V.  Kallberg,  107  111.  A.  90. 

Mass. — Nichols  v.  Lynn,  etc.,  R. 
Co.,  168  Mass.  528.  47  NE  427. 

N.  Y. — Phillips  v.  Rensselaer,  elc, 
R.  Co.,  57  Barb.  644  [rev  on  other 
grounds  49  N,  T.  177];  Brooks  v.  New 
York,  etc.,  R.  Co.,  21  NYWklvDlg  464, 
[a]  BTideaos  Inadmissible'— (1) 
In  a  suit  for  personal  Injuries  sus- 
tained while  alighting  from  a  train, 
evidence  that  at  the  preceding  sta- 
tlon  plaintiff  got  off  the  train  and 
remained  off  until  It  started,  and  then 
boarded  It  while  moving.  Is  immate- 
rial and  inadmissible.  Lake  Erie,  etc., 
R.  Co.  V.  Moraln,  36  HI.  A.  632  [aff 
140  111.  117,  29  NE  869].  (2)  In  an 
action  against  a  street  railroad  com- 
pany by  a  passenger  whose  fingers 
were  struck  and  Injured  by  a  trolley 
pole  as  she  was  pointing  out  of  the 
open  window  of  a  car.  It  is  not  error 
to  refuse  to  permit  a  witness  for 
plaintiff  to  testify  that  In  resting  her 
arm  on  the  crossbars  of  the  window 
she  followed  the  usual  habit  of  the 
passengers  of  the  car,  where  the  in- 
jury was  not  caused  by  plaintiff's 
resting  her  arm  on  the  cronbar. 
Chapman  v.  Capital  Tract  Co.,  87 
App.  (D.  C.)  479. 

,  30.  Drake  v.  Pennsylvania  R,  Co., 
137  Pa.  352,  20  A  994,  21  AmSR  888. 

ai.  Chicago,  etc.,  R.  Co.  v.  Fisher, 
31  111.  A.  36. 

89.  Cleveland,  etc.,  R.  Co.  t.  New- 
ell  75  Ind.  542. 

33.  Howland  v.  Oakland  Cons.  St. 
R.  Co.,    110  Cal.  613,  42  P  983. 

34.  U.  S.— Qrady  v.  St.  I*oul8 
Transit  Co.,  169  Fed.  400,  84  CCA  S82; 
Frlzzell  v.  Omaha  St,  R.  Co.,  124  Fed. 
176.  59  CCA  382. 

Ark. — Cleveland  v.  Pine  Bluff,  etc.. 
R.  Co..  107  Ark.  98,  154  SW  lil.  44 
LRANS  687. 

Conn. — Moffltt  v.  Connecticut  Co., 

86  Conn.  527.  86  A  16. 
Del. — Yates  v.  Philadelphia,  etc.,  R. 

Co..  23  Del.  472,  82  A  27. 

Ga. — Atlanta  Cons,  St.  R.  Co.  v. 
Bates,  103  Ga.  383,  80  SB  41. 

III.— Chicago  City  R  Co.  v,  Lowlti, 
218  111.  24,  76  NB  766  [aff  119  111.  A. 
360]. 

Kan. — Southern  Kansas  R.  Co.  v. 
Pavey,  48  Kan.  452,  29  P  593. 

Md. — Baltimore,  etc..  R.  Co.  v. 
State.  81  Md.  871,  32  A  201. 

Mass. — Larson  v,  Boston  EI.  R.  Co., 
212  Mass.  262.  98  NE  1048;  Crowley 
V.  Boston  El.  R.  Co.,  204  Mass,  241, 
90  NE  532;  McDonough  v.  Boston  El. 
R.  Co..  191  Mass.  609.  78  NE  141. 

N.  T.— Field  V.  New  York  City  R. 
Co.,  109  App.  Dlv.  831,  96  NTS  467: 
Allen  V.  Dry-Dock,  etc.,  R.  Co..  2  NTS 
738 

Okl. — Shawnee-Tecumseh  Tract.  Co. 
V.  Wolland.  168  P  1189. 

Tex. — Boldt  V.  San  Antonio  Tract. 
Co..  (Clv,  A.)  U*.  SW  SEli  Texas 
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provided  suoh  rule  is  shown  to  have  been  in  exist- 
ence at  the  time  of  the  accident,^  and  that  the 
passenger  had,  or  was  chai^eable  with,  notice 
thereof.^  But  it  has  been  held  that  such  a  rule  is 
incompetent  in  behalf  of  the  carrier;^  and  in  some 
jurisdictions  it  has  been  held  that  a  rule  intended 
for  the  guidance  of  employees  is  not  admissible  to 
show  either  due  care  or  negligence  toward  pas- 
sengers.**  Where  the  rule  requires  more  than  the 
law  requires,  or  where  it  requires  the  performance 
of  acts  which  the  law  does  not  recognize  as  a  duty 


devolving  on  the  carrier,  it  is  inadmissible.^ 

[$  1450]  c.  Weight  and  Safficiency  of  Eridemwi* 
— (1)  In  General.  The  rules  of  evidence  which  gov- 
ern in  civil  actions  generally  control  qu^tious  in- 
volving the  weight  and  sufficiency  of  the  evidence 
on  all  matters  arising  in  an  action  by  a  passenger 
against  a  carrier  for  personal  injuries.^^  Thus  in 
order  to  sustain  a  recovery  all  the  facts  constituting 
plaintift's  cause  of  action  must  be  established  by  a 
preponderance  of  the  evidence/'  inolodlng  the  fact 
of  the  relation  of  carrier  and  passenger  at  the  time 


Tract.  Co.  v.  Hanson,  (Civ.  A.)  US 
SW  2H. 

Wyo. — ChlcaKO,  etc.,  R.  Co.  v. 
Lampman.  18  wyo.  106,  104  P  S33, 
837,  26  LRANS  217.  AnnCasl912C  788. 

fa]  As  ftdmlxaloziA. — The  printed 
rules  of  a  railroad  company  as  to  the 
movements  of  trains,  "for  the  gov- 
ernment and  Information  of  em- 
ployes only,"  are  admissible  in  ac- 
tions for  personal  Injuries  as  ad- 
missions by  the  company.  Lake 
Shore,  etc.,  R.  Co.  v.  Ward.  35  111.  A. 
423  [afC  135  III.  611,  26  NE  5201. 

[bj  Kill*  rsqolnar  atoppuiff  at 
pkruonlar  plM*. — The  rule  of  a  car- 
rier, which  has  been  enforced,  as  to 
stopping  at  a  particular  place,  may 
be  snown  when  there  is  connicting 
evidence  as  to  whether  the  carrier's 
street  car  did  stop  at  the  place  in 
question.  Nassau  Electric  R.  Co,  v. 
Corliss.  128  Fed.  355,  61  CCA  257; 
Moffltt  V.  Connecticut  Co.,  86  Conn. 
627,  86  A  16;  Chicago  City  R.  Co. 
Lowltz,  218  III.  24,  76  NE  756  [afT 
119  111.  A.  360], 

[c]  Bui*  gtvlnr  rlrbt  of  -wAj^ — 
Evidence  of  a  rule  oy  which  the  cars 
of  one  street  railroad  company  had  a 
right  of  way  at  a  street  Intersection 
over  the  cars  of  another  company  is 
admissible  In  an  action  for  Injuries 
to  a  passenger  In  a  collision  between 
the  cars  of  such  companies  at  that 

glace.  Schmidt  v.  Chicago  City  R. 
o.,  239  111.  494,  88  275. 

[d]  A  ml*  wUoli  Is  Irrelevant  to 
tlM  aiAtten  in  Imu  <1)  cthould  not 
be  admitted.  IlUnoiis  Cent.  R.  Co.  v. 
Proctor,  89  SW  714,  28  KyL  598; 
Hardin  v.  Ft.  Worth,  etc-  R.  Co.f  49 
Tex.  Civ.  A.  184.  108  SW  490.  (2) 
It  Is  reversible  error  to  permit  plain- 
tiff to  Introduce  in  evidence  a  rule 
of  the  company  having  no  relation 
to  the  question  involved.  Deutsch- 
mann  v.  Third  Ave,  R.  Co.,  78  App. 
DIv.  418,  7D  NYS  1043.  (3)  Where 
two  passengers  on  defendant's  boa.t 
engaged  In  a  quarrel  over  a  game  of 
cards,  which  ultimately  resulted  In 
a  shooting  which  Injured  plaintiff,  an 
Innocent  third  party,  evidence  that 
the  game  was  for  money,  and  that 

§ ambling  was  prohibited  on  the  boat 
y  defendant's  rules,  was  not  admis- 
sible, although  the  captain  may  have 
had  knowledge  that  the  rule  was  be- 
ing violated,  as  it  could  not  be  said 
that  the  shooting  was  a  necessary  or 
probable  result  of  the  gambling.  Tall 
V.  Baltimore  Steam  Packet  Co.,  90 
Md.  248.  44  A  1007,  47  LRA  120. 

[e]  Abrogation  of  role. — Where 
the  company  sued  had  owned  the 
railroad  for  only  five  years,  evidence 
of  what  was  done  during  that  time 
alone  was  admissible  to  "show  abro- 
gation of  a  rule  forbidding  the  use  of 
hand  d'ars  for  the  carriage  of  pas- 
sengers. Cleveland  v.  Pine  Bluff,  etc.. 
R.  Co..  107  Ark.  93.  154  SW  191,  44 
LRANS  687. 

35.  McDonald  v.  Montgomery  St. 
R.  Co.,  110  Ala.  161,  20  S  317:  Pres- 
cott,  etc.,  R.  Co.  V.  Hopkins,  122  Ark. 
168,  182  SW  551;  Schmidt  v.  Chicago 
City  R.  Co.,  239  111.  494.  88  NE  276 
(art  144  111.  A.  512], 

[a]  Sxror  onreA./ — In  an  action 
against  a  street  railroad  company  for 
injuries,  where  a  witness  had  been 
allowed  to  testify  as  to  a  public  rule 
to  ring  the  bell  to  stop  the  car  at 
crossings,  the  error  was  cured  by 
showing  subsequently  that  such  was 
the  rule  at  the  time  plaintiff  was  In- 


iured.  McDonald  v.  Montgomery  St 
I.  Co.,  110  Ala.  161,  20  S  817. 

36.  Ark. — Prescott,  etc.,  R.  Co.  v, 
Hopkins.  122  Ark.  168.  182  SW  651. 

Del. — Yates  v.  Philadelphia,  etc.. 
R.  Co.,  23  Del.  472.  82  A  27. 

111. — Illinois  Cent.  R.  Co.  v.  Downs, 
122  111.  A.  64S. 

Iowa. — Hoffman  v.  Cedar  Rapids, 
etc.,  R.  Co..  157  Iowa  65B,  139  NW 
166.  AnnCasl915C  906  and  note. 

Md. — United  R.,  etc.,  Co.  v.  Hertel, 
97  Md.  382,  56  A  428. 

Va. — Virginia  R..  etc.,  Co.  v.  God- 
sey.  117  Va,  167.  83  SE  l072, 

Wyo. — Chicago,  etc..  R.  Co.  v. 
Lampman.  18  Wyo.  106.  104  P  633. 
25  LRANS  217,  AnnCaBl912C  788. 

Compare  Boldt  v.  San  Antonio 
Tract.  Co.,  (Tex,  Civ.  A.)  148  SW  831 
(holding  that.  In  a  street  car  pas- 
senger's action   for  injuries   to  his 


curves  was  admissible  as  tending  to 
show  negligence,  irrespective  of 
whether  plaintiff  knew  of  the  rule). 

[a]  KnlM  aff*oting  the  oonduat  of 
paMUgers  are  not  competent  against 
a  passenger  in  an  action  for  personal 
injuries,  in  the  absence  of  evidence 
of  knowledge  thereof  bv  him  or  by 
the  public.  Merrill  v,  Michigan  Cent. 
R.  Co.,  158  111.  A.  38. 

[b]  Bvidenoe  of  lEnowlMlir*' — 
Where  an  employee  of  a  lumber  com- 

fany  was  killed  while  riding  on  the 
rain  of  a  subsidiary  railroad,  evi- 
dence that  he  stated  that  he  was  go- 
ing to  ride  on  the  train,  but  that  ne 
might  have  to  flght  his  superior  in 
order  so  to  do.  Is  admissible  to  show 
that  he  knew  the  rules  prohibiting 
riding  on  such  train.  Prescott,  etc., 
R.  Co.  V.  Hopkins.  122  Ark.  168,  182 
SW  551. 

37.  West  Chicago  St.  R.  Co.  v. 
Brown.  112  111.  A.  351. 

38.  Louisville,  etc..  R.  Co.  v.  Dyer, 
152  Ky.  264.  153  SW  194.  48  LRANS 
S16;  Becker  v.  Buffalo,  etc..  Tract. 
Co..  52  Pa.  Super.  93. 

[a]  Season  for  rtile.— "The  care 
that  employes  of  railroad  companies 
must  exercise  towards  the  general 
public  is  to  be  determined  by  the 
principles  of  law.  and  not  by  the 
rules  adopted  by  the  company  for  the 
guidance  of  employees.  The  rules  of 
the  company  are  not,  therefore,  ad- 
missible for  the  purpose  of  showing 
either  proper  care  or  negligence  on 
the  part  of  the  company's  employees." 
Louisville,  etc,  R.  Co.  v.  Dyer,  162 
Ky.  264,  266,  .163  SW  194.  48  LRANS 
816. 

89.  Chicago,  etc.,  R.  Co.  v.  Lamp- 
man.  18  Wyo.  106.  104  P  633,  25  LRA 
NS  217,  AnnCasl»12C  788. 

30.  Cto««  zeteTMUMll 
Contributory  negligence  see  infra  9 

1519. 

Question  for  court  or  Jury  see  infra 
g  1464. 

Res  ipsa  loquitur  see  supra  !S  1426- 
1434. 

31.  See  generally  Evidence  [17 
Cyc  7631.  And  see  Chicago,  etc..  R. 
Co.  V.  Eddy.  228  Fed.  643,  143  CCA 
165;  Taylor  v.  Pennsylvania  Co.,  60 
Fed.  755;  Davis  v.  Boston  El.  R.  Co., 
222  Mass.  475.  Ill  NE  174:  Richmond 
v.  Missouri  Pac.  R.  Co.,  162  Mo,  A. 
422,  144  SW  168;  Klrkpatrlck  v.  Met- 
ropolitan St  R.  Co.,  161  Mo.  A.  515, 
143  SW  866;  Carpenter  v.  Trinity, 
etc.,  R.  Co,,  (Tex.  Civ.  A,)  146  SW 


363;  Houston,  etc.,  R.  Co.  v.  Johnson, 
(Tex.  Civ,  A.)  108  SW  239. 
[a]    BTld«ne*  li«ld  nadeatt  (1) 

To  make  a  prima  facte  case  for  plain- 
tiff. Ellis  V.  Chicago  R.  Co.,  187  111. 
A.  461;  Schwanenfeldt  v.  Metropoli- 
tan St.  R.  Co.,  187  Mo.  A.  S88.  174 
SW  143.  (2)  To  Show  that  a  com- 
pany whose  route  had  been  ob- 
structed provided  and  pointed  out  a 
way  for  passengers  around  the  ob- 
struction to  a  point  where  the  rail- 
road was  continued,  and  Invited  them 
to  pass  over  It.  Powers  v.  Old  Col- 
ony St  R.  Co.,  201  Mass,  66,  87  NE 
192.  (3)  To  show  that  the  railroad 
company  required  passengers  putting 
on  baggage  at  stations  where  there 
was  no  agent  to  go  to  the  baggage 
coach  and  make  arraneements  re- 
lating to  the  baggage  after  boarding 
the  train.  Creason  v.  St.  Louis,  etc., 
R.  Co.,  149  Mo,  A,  22$.  ISO  SW  445. 
(4)  To  authorize  an  inference  that 
the  passenger  fell  down  a  stairway 
at  the  platform  while  on  his  way  to 
take  a  train.  Vosler  v.  Delaware,  etc, 
R.  Co.,  77  N.  J.  L.  727.  73  A  483.  (6> 
To  show  that  the  ticket  agent  had 
smallpox  and  knew  it  when  the  pas- 
senger bought  tickets  from  him. 
Missouri,  etc.,  R.  Co.  v.  Raney,  44' 
Tex.  Civ.  A.  517.  99  SW  589. 

[b1  BTldanoe  held  Iminfltolenti  (1) 
To  show  that  at  the  time  of  the  kill- 
ing of  a  passenger  at  a  railroad  sta- 
tion, deceased  was  being  escorted 
across  the  tracks  by  an  agent  of  de- 
fendant. Dleckmann  v.  Chicago,  etc.. 
R.  Co.,  (Iowa)  106  NW  526,  (i)  To 
show  that  the  accident  was  unavoid- 
able. Brannon  v.  Yazoo,  etc.,  R.  Co., 
129  La.  916,  57  S  172. 

33.  Ala. — Louisville,  etc.,  R.  Co.  v. 
Jones.  83  Ala.  376,  3  S  902. 

Colo. — Denver,  etc.,  R.  Co.  v.  Gun- 
ning, 33  Colo.  280.  go  P  727. 

Ga.— Mitchell  v.  Western,  etc,  R. 
Co..  30  Ga.  22. 

111. — Keck  V.  Calumnt,  etc.,  R_  Co., 
156  111.  A.  402. 

N.  Y.— Hleul!  V.  New  York,  etc.,  R. 
Co..  136  App.  Dlv.  373.  120  NYS  l678. 

Tex. — Domenico  v.  El  Paso  Electric 
R.  Co..  (Civ.  A.)  90  SW  60;  St  Louis, 
etc..  R.  Co.  v.  Edwards,  3  Tex.  A. 
Civ.  Cas.  S  342. 

[  a  ]  Bndenee  heU  nittoiMit  to 
■nataln  a  v«ooT«T7.^ri)  New  York, 
etc..  R.  Co.  v.  Halstead,  218  Fed.  456, 
1 3.3  CCA  1  (passenger  riding  in 
freight  car);  St.  Louis,  etc,  R.  Co.  v. 
Sandldge.  85  Ark.  689,  109  SW  651; 
Proemuig  v.  Stockton  Electric  R.  Co.. 
171  Cal.  401,  153  P  712;  Wrlghtsville. 
etc..  R.  Co.  V.  Joiner,  186  Ga.  149.  71 
SE  126;  Tallulah  Falls  R.  Co.  v.  Har- 
ris. 129  Oa.  306,  68  SE  888;  Southern 
R.  Co.  V.  Dean,  128  Ga.  366,  67  SE 
702;  Georgia  R.,  etc..  Co.  v.  Tice.  124 
Oa.  469.  62  SE  916.  4  AnnCas  200; 
East  Tennessee,  etc.,  R.  Co.  v. 
Hughes.  97  Ga.  330,  22  SE  397;  Savan- 
nah Electric  Co.  v.  Fosterling.  16  Ga. 
A.  196.  84  SE  976;  Georgia  R..  etc.. 
Co.  V.  Cole,  1  Ga.  A.  83,  57  SE  1026: 
Monahan  v.  Chicago  City  R.  Co..  1R5 
Til.  A.  207;  Lakln  v.  South  Side  El. 
R.  Co..  178  111.  A.  176;  Neff  v.  Chi- 
cago City  R.  Co..  177  111.  A,  162;  Ward 
V.  Northern  Michigan  Transp.  Co., 
175  III,  A.  698;  Lletz  v.  Chicago  City 
R.  Co.,  162  III.  A.  328:  Dol!  v.  Chi- 
cago Cons.  Tract  Co.,  163  111.  A.  442; 
Louisville,  etc..  Ferry  Co.  v,  Nolan, 
135  Ind.  60,  34  NE  710;  Van  Vranhen 
V.  Kansas  City  El,  R.  Co..  84  Ken. 
287.  114  P  202:  Fuqua  v.  St  LoulS, 


For  lat«r  ewMSi  dsrslopmnitB  and  ebaaffM  In  the  law  see  cumulative  Annotations,  same  title,  pag^nd  note  nnvber. 
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of  the  accident,^  and  as  to  the  companies  or  per-  |  sons  liable  for  the  injuries,"  but  sneh  faota  need 


«tc.,  R.  Co.,  82  Kan.  315.  108  F  108, 
20  AnnCas  116;  Chesapeake,  etc.,  R. 
Co.  V.  Morgan,  129  Ky.  731,  112  SW 
8B9:  lUinoia  Cent.  R.  Co.  v.  Colly,  86 
SW  636,  27  KyLi  730  (passenger's  un- 
corroborated evidence);  Oxendlne  v. 
I^ulsiana  R.,  etc.,  Co.,  119  L.a.  191, 
48  S  lOOS;  Grlgnon  v.  Minneapolis, 
«tc,  R.  Co.,  130  Minn.  36.  153  NW 
117;  Doran  v.  Chicago,  etc.  R.  Co., 
128  Minn.  198.  150  NW  800;  Newbury 
V.  Great  Northern  R.  Co.,  109  Mlna. 
lis,  122  NW  1117;  McGuire  v.  Great 
Northern  R.  Co.,  106  Minn.  192,  118 
NW  656  (naasenger  on  freight  cars); 
Ahern  v.  Minneapolis  St.  R.  Co.,  102 
Minn.  435.  113  NW  1019;  Crandall  v. 
UiDOeapolis,  etc..  R.  Co.,  96  Minn. 
434,  ICS  NE:  186,  113  AmSR  B63,  2 
LRANS  646:  Stark  v.  Chicago,  etc., 
R.  Co..  179  Mo.  A.  225.  166  SW  850: 
Maier  v.  Metropolitan  St.  R.  Co.,  176 
Mo.  A.  29.  162  3W  1041;  Previsich 
V.  Butte  SUectric  R.  Co.,  47  Mont. 
170.  131  P  26;  Trouzro  v.  Sutherland, 
160  App.  Dlv.  7E6,  136  NYS  184: 
Baker  v.  New  York,  etc.,  R.  Co.,  28 
App.  Div.  816,  60  NYS  999;  Graham 
V.  New  York  City  R.  Co.,  64  Misc. 
666.  104  NYS  869;  Bellinger  v. 
Broadhead.  62  Misc.  67,  102  NTS 
381;  Kersten  t.  Great  Northern  R. 
Co.,  28  N.  D.  3,  147  NW  787;  Chi- 
cago, etc.,  R.  Co.  V.  Beotley.  43  Okl. 
469,  143  P  179:  Atchison,  etc.,  R. 
Co.  T.  Calhoun.  18  Okl.  7S,  89  P  207, 
11  AnnCas  681;  Devroe  v.  Portland 
R.,  etc.,  Co..  64  Or.  647,  131  P  304: 
Harper  v.  Flttsburg.  etc..  R.  Co.,  219 
Pa.  868.  OS  A  831;  Powelson  v.  United 
Tract.  Co..  216  Pa.  688,  66  A  78;  Ob- 
erndorf  t.  Philadelphia,  etc.,  Co.;  53 
Pa.  Sup«r.  74;  Beamer  v.  Philadel- 
phia, etc.,  R.  Co.,  60  Pa.  Super.  211; 
Oylaa  v.  Southern  R.  Co.,  79  S-  C. 
176,  60  SB  433;  Houston,  etc..  R.  Co. 
V.  Fox,  <T«X.  Civ.  AJ  156  SW  922; 
Vlckflburg,  etc.,  R.  Co.  v.  Jackson, 
(Tex,  Cfv.  A.)  138  SW  926:  Ft 
WorUi,  eta,  R.  Co.  v.  Walker.  48  Tex. 
Civ.  A.  86.  106  SW  400;  Texas,  etc., 
R.  Co.  V.  Bump,  48  Tex.  Civ.  A.  297, 
96  SW  89  (passenger  on  freight 
train);  Richmond,  etc..  A,  Co.  v. 
Scott.  88  Va.  968,  14  SB  763.  16  LRA 
81.  (8>  For  injuries  to  a  passenger 
at  a  station.  Georgia  R.,  etc.,  Co.  v. 
Adams.  127  Ga.  408,  66  SE  409.  (3) 
For  Injuries  caused  br  a  train  pass- 
ing between  Plaintiff's  train  and 
the  station.  Xjenver,  etc.,  R.  Co.  v. 
Hodgson,  18  Colo.  117,  81  P  964.  (4} 
For  injuries  to  an  Infant  street  car 
passenger.  James  V.  Oakland  TracL 
Co.,  10  Cal.  A.  786,  103  P  1082.  (5) 
For  Injuries  received  by  an  elevator 

SasBenser.  Cooper  Century 
realty  Co.,  224  Mo.  709,  123  SW 
848;  Kelly  v.  Lewis  Inv.  Co.,  66 
Or.  1,  133  P  826,  AnnCasl915B  668. 

[b]'  Evldeiuie  h«ia  lasolBoteBt  to 
anstaln  a  recovery. — Sacco  v.  New 
Orleans  R..  etc..  Co.,  117  La.  651.  42 
S  198;  Rogers  v.  Ford.  188  Mich. 
62,  153  NW  1074;  Mageau  v.  Great 
Northern  R.  Co.,  106  Minn.  375,  119 
NW  200;  Omaha  St.  R.  Co.  v.  Baker, 
44  Nebr.  Bll,  63  NW  25;  MacRey- 
nolds  V.  Coney  Island,  etc.,  R.  Co., 

170  App.  Dlv.  314,  155  NTS  655: 
Reiss  V.  Jollne,  69  Mlac.  849,  125 
NYS  765:  Graham  v.  New  York  City 
R.  Co..  54  Misc.  566.  104  NYS  869; 
Van  Wagner  v.  Metropolitan  St.  R. 
Co.,  26  MIso.  796.  B6  NYS  215;  Tay- 
lor V.  Atlantic  Coast  Line  R.  Co., 
78  S.  C.  552,  59  SB  641:  Norfolk, 
etc..  R.  Co.  V.  Rhodes.  109  Va.  176,  63 
SB  445;  Peat  v.  Chicago,  etc..  R. 
Co..  128  Wis.  86,  107  NW  355. 

33.  Chicago  City  R.  Co.  v.  Car- 
roll, 206  111.  318,  68  NE  1087  [aft 
102  111.  A.  202] ;  Chicago,  etc., 
Tract.  Co.  v.  Lowenrosen,  126  III. 
A.  194  [afE  222  111.  606.  78  NR  813]; 
Chicago,   etc..   R.   Co,   v.  Hostetter, 

171  Ind.  465.  84  NE  634  [rev  (A.) 
82  NE  1134];  Jonea  v.  New  York 
Cent.,  etc..  R.  Co.,  156  N.  Y.  187,  60 
NE  856,  41  LRA  490;  Crawleigh  v. 
Galveston,  etc.,  R.  Co.,  28  Tex.  Clv. 
A.  260,  67  SW  140. 

[a]    BrldnuM  heU  tmttelsiiti  (1) 

no  C.J.-«7] 


To  show  that  the  person  Injured  was 
a  passenger  at  the  time  of  the  acci- 
dent. Birmingham  R-  etc„  Co.  v. 
McCurdy,  172  Ala.  488,  66  S  616 
(evidence  held  to  Justify  a  finding 
that  plaintUI  was  a  passenger  at 
the  time,  In  view  of  the  fact  that 
there  is  no  presumption  that  she  was 
wrongfully  on  the  oar);  St.  Louis, 
etc.,  K.  Co.  v.  Pate,  90  Ark.  186,  118 
SW  260;  Thome  v.  California  Stage 
Co.,  6  Cal.  288;  Bond  v.  San  Fran- 
cisco United  R.  Ca,  24  Cal.  A.  167, 
140  P  982:  Coburn  v.  Mollnc.  ate, 
R.  Co.,  248  IlL  448,  90  NE  741. 
134  AmSR  377  [aff  149  Ilh  A.  132]: 
Hickey  V.  Chicago  City  R.  Co„  148 
111.  A.  197:  ChTcago  Union  Tract. 
Co.  V.  O'Brien,  117  111.  A.  188  [rev 
on  other  grounds  219  111.  SOS,  76 
NE  341];  Malott  v.  Weston,  61  Ind. 
A.  572.  98  NB  183;  Indiana  Union 
Tract.  Co.  v.  Smalley,  44  Ind.  A.  172, 
88  NE  867;  Illinois  Cent  R.  Co.  v. 
Dallas.  160  Ky.  442,  160  8W  686: 
Marshall  v.  Boston  El.  R.  Co.,  208 
Mass.  40.  88  NB  1094;  Copson  v.  New 
York,  etc.,  Co.,  171  Mass.  233,  60 
NE  613;  Stakebake  v.  Union  Pac.  R. 
Co.,  (Mo.  A.)  186  SW  1166:  Und- 
say  V.  St.  Louis,  etc.,  R.  Co., 
(Mo.  A.)  178  SW  87«:  Demann  T. 
Eighth  Av&  R.  Co.,  10  Misc.  191, 
30  NTS  926:  ZCnox  V.  Bobbins,  (Tex. 
Clv.  A.)  161  SW  1184;  St;  Louis 
Southwestern  R,  Co.  v.  Turner 
(Tex.  Civ.  A.)  84  SW  1094;  Lugner 
V.  Milwaukee  Bleotrlo  R,  etc.,  Co.. 
146  Wis.  175.  181  NW  842.  (2)  To 
show  that  plaintiff  before  attempting 
to  board  a  train  was  given  no  op- 

Jortunity  to  purchase  a  ticket.  St 
louls.  etc,  R.  Co.  V.  Green,  110 
Ark.  232.  161  SW  148.  (S)  To  Show 
acceptance  of  plaintiff's  offer  to  be- 
come a  passenger,  although  the 
place  was  not  one  where  passengers 
were  usually  received.  Nolan  v. 
Mdtropplttan,St  R.  Co.,  860  Mo.  602, 
167  ffW  637.  (4)  To  establish  a 
custom  of  caretakers  to  ride  In  the 
car  with  shipments  of  stock  and 
the  train  master's  knowledge 
thereof.  St  Louis,  etc.,  R.  Co.  v. 
Loyd,  109  Ark.  67»,  160  SW  861. 
(6)  To  justify  a  finding  that  the 
conductor  saw  the  caretaker  riding 
in  the  car  4irlth  stock  and  acquiesced 
in  his  doing  so.  tit  Louis,  etc.,  R. 
Co.  V.  Loyd,  supra.  (6)  To  show 
that  one  kilted  white  being  carried 
In  fsharge  of  a  shipment  of  cattle 
was  actually  placea  in  charge  of 
the  cattle  by  the  shipper.  Weaver 
V.  Ann.  Arbor  R.  Co.,  139  Mich.  590. 
102  NW  1037,  6  AnnCas  764.  (7) 
To  show  that  a  carrier  expressly  or 
Impliedly  Invited  passengers  to 
board  its  train  while  being  made  up. 
Wise  V.  Wabash  R.  Co^  136  Mo.  A. 
230.  115  SW'452.  (8)  To  show  that 
the  injuries  were  received  while  de- 
ceased was  employed  by  an  express 
company  and  rightfully  on  the  train, 
and  that  he  was  not  Injured  while 
employed  by  defendant  railroad 
company  In  Interstate  commerce, 
within  Federal  Employers  Liability 
Act  Missouri,  etc.,  R.  Co.  v.  West 
38  Okl.  581,  134  P  655.  (9)  To  war- 
rant the  presumption  that  a  rule  pro- 
hibiting the  carriage  of  passengers 
on  freight  trains  had  been  abro- 
gated. Missouri,  etc.,  R,  Co.  v. 
HufT,  (Tex.  Clv.  A.)  78  SW  249 
[rev  on  other  grounds  98  Tex.  110, 
81  S  W  525],  ( 10 )  To  show  that 
plalntirr  was  not  Injured  while  a 
passenger  on  defendant's  road.  Do- 
menlco  v.  El  Paso  Electric  R,  Co.. 
(Tex.  Clv.  A.)  90  SW  60.  (11)  To 
show  that  passengers  using  a  path- 
way across  a  railroad  right  of  way 
did  not  use  it  on  the  invitation  of 
the  company,  and  that  persons  using 
It  could  not  recover  for  Injuries  sus- 
tained In  consequence  of  the  defec- 
tive condition  of  the  pathway.  Ala- 
bama Great  Southern  R.  Co.  v.  God- 
frey. 156  Ala.  202.  47  3  186,  130  Am 
SR  76.  (12)  To  warrant  a  finding 
that  the  passenger  left  the  car  and 
walked  back  over  the  track  to  the 


station  on  the  express  or  Implied 
Invitation  of  defendant's  conductor. 
Miller  V.  Pacific  Electric  R.  Co.,  9 
Cal.  17,  146  P  1023.  (IS)  To  sup- 
port a  finding  that  a  person  riding 
in  a  passenger  elevator  in  a  building 
was  In  the  elevator  on  his  way  to 
the  oOtce  of  a  physician  in  the  build- 
ing to  inquire  whether  the  physician 
wanted  him  for  an  errand,  and  that 
he  did  not  ride  In  the  elevator  at 
the  time  of  the  accident  without  'any 
apparent  business.  Ferguson  v. 
Tr«axLl32  Wis.  478.  110  NW  395, 
111  NW  657,  112  NW  618,  14  LRA 
NS  860.  18  AnnCas  1092. 

[b]  XrlOenc*  Iwld  laswOcisati  (1) 
To  show  that  the  person  injured  was 
a  passenger  at  the  time  of  the  acd- 
dent  Alabama  City,  etc.,  R.  Co.  v. 
BesBiere,  190  Ala,  69,  66  S  805:  Ses- 
sions v.  Southern  Fao.  Co.,  169  Cal. 
699,  114  P  »62:  Lehnlck  v.  Metro- 
politan St  R.  Co..  118  Mo.  A.  611,  94 
SW  996;  Hendrlckson  v-  Orars  Har- 
bor R.,  etc  Co.,  88  Wash.  146,  162  P 
992;  Kroeger  v.  Seattle  Electric  Co.. 
37  Wash.  644,  79  P  1115.  (2)  To 
show  that  the  railroad  company  con- 
sented to  the  carriage  of  passengers 
on  Its  hand  cars,  or  that  Its  officers 
knew  they  were  so  used.  Clevelsjid 
T.  Pine  Bluff,  Arkansas  R.  Co.,  107 
Ark.  93,  164  SW  191,  44  LRANS  687. 
(3)  To  show  that  the  engineer  in- 
vited plaintiff  to  get  on  his  train. 
Connaughton  v.  Brooklyn,  etc,  R. 
Co..  18  Misc.  401.  84  NYS  243.  (4) 
To  show  that  the  person  injured  was 
Invited  to  board  a  slowly  moving 
street  car.  Howard  v.  Forty-Second 
St.  etCy  R.  Co.,  126  App-  Div.  776, 
110  NYS  125.  (6)  To  support  a  find- 
ing that  at  the  time  of  the  accident 
In  which  decedent  was  killed  de- 
cedent was  on  defendant's  train  in 
the  discharge  of  duties  pertaining  to 
the  railroaa  mall  service.  Schuyler 
V.  Southern  Pac.  Co.,  37  Utah  581. 
109  P  458  [reh  den  37  Utah  612.  109 
P  1026].  (6)  To  show  that  a  pass 
on  which  the  person  Injured  was  rid- 
ing was  not  issued  as  a  mere  gratu- 
ity. Bocrlng  v.  Chesapeake,  etc.,  R. 
Co.,  20  App.  (D.  C-)  600  [aff  193  U.  S. 
442.  24  set  615.  48  L.  ed.  742].  (7) 
To  show  that  plaintiff  was  a  tres- 
passer on  the  car,  for  the  reason 
that  she  was  riding  on  a  transfer 
which  was  claimed  to  have  been  In- 
valid. Ellis  v.  Chicago  R.  Co.,  187 
111.  A.  461. 

[c]  rsUttre  to  dlsprovs  relation 
not  an  admission, — ^Where  defendant 
pleads  the  general  Issue,  and  In  its 
defense  questions  the  relationship  of 
carrier  and  passenger,  a  failure  to 
disprove  it  directly  does  not  consti- 
tute an  admission.  Carroll  v.  C5il- 
caeo  City  R.  Co.,  180  111.  A.  309. 

[d]  Fall  ore  to  offer  transfer  In 
evidence. — Where  plaintiff  was  In- 
jured by  tho  fall  of  a  trolley  pole 
while  he  was  passing  from  one  street 
car  to  another  at  a  junction  point 
and  his  evidence  that  he  had  a  trans- 
fer, and  that  of  his  son  that  a  trans- 
fer was  talten  from  his  pocket  when 
he  was  brought  home  after  the  in- 
jury, was  not  contradicted,  the  fact 
that  the  transfer  Itself  was  not  of- 
fered In  evidence  did  not  render  the 
proof  as  to  plaintiff's  status  as  a 
passenger  InsufTlclent.  Chicago  City 
R.  Co.  V.  Carroll,  206  III.  318.  68  NE 
1087  [aff  102  111.  A.  202]. 

34.  Colorado  Springs,-  etc.,  R.  Co. 
V.  Petit.  37  Colo.  326.  86  P  121; 
Springfield  Con.s.  R.  Co..  v.  Hoeffner, 
175  111.  634.  51  NE  884  [aff  71  111.  A. 
1621;  Wylde  v.  Northern  R.  Co.,  53 
N.  Y.  156,  14  AbbPrNS  213;  Kunas- 
mann  v.  New  York,  etc.,  R.  Co.,  6 
Mlsc  440.  27  NYS  132. 

[a]  Evidence  held  snfflolsat)  (1) 
To  establish  the  ownership  of  a  cer- 
tain station  and  track-s  by  defend- 
ant Chicago,  etc..  R.  Co.  v.  Newell. 
113  III.  A.  263  raff  212  III.  332,  72  NE 
416].  (2)  To  show  that  the  car  caus- 
ing the  Injury  was  owned  or  oper- 
ated by  defendant.  CHilcago  City  R. 
Co.  V.  Carroll,  206  III.  818.  68  NE 
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not  be  established  beyond  all  doubt.*^ 

[$  14511  (2)  Negligence  Generally;  Proxiinate 
Oanse."  Negligence  on  the  part  of  defendant,  or 
its  employees,  must  be  shown  by  a  preponderance 
of  the  evidence  but  proof  beyond  a  reasonable 
doubt  is  not  required.**  Like  any  other  fact,  de- 
fendant's negligence  may  be  proved  or  disproved 


1087  [aff  102  111.  A.  202];  Indiana 
Union  Tract.  Co.  v.  Jacobs,  167  Ind. 
8S.  78  NE  325;  Winona  Interurban  R. 
Co.  V.  Willlard,  64  Ind.  A.  472.  101 
NE  1022:  Cleveland,  etc.,  R.  Co.  v. 
Colson,  51  Ind.  A.  225,  99  NK  433; 
Chaffe  V.  Cons.  R.  Co.,  196  Maes. 
484,  82  NB  497;  Agnew  v.  Metro- 
politan St.  R.  Co.,  178  Mo.  A.  119, 
165  SW  1110:  Reldman  v.  Brooklyn, 
etc.,  R.  Co.,  28  App.  Div.  640.  61 
NYS  196.  (3)  Where  a  passenger 
mine  tor  injuries  sustained  while 
allghtinB  from  a  car  shows  that  de- 
fendant company's  name  was  on  the 
car,  and  the  motorman  testifies  that 
he  was  working  for  the  company,  the 
proof  prima  facie  shows  that  the 
company  was  operating  the  car. 
Baermann  v.  Chicago,  etc.,  Sleotiie 
R.  Co^  168  Wis.  m,  140  NW  1118. 
(4)  The  evidence  is  sufficient  to 
show  that  defendant  was  the  cai^. 
rler,  where  it  appears  that  plaintiff 
purchased  her  ticket  from  defendant, 
and  that  the  car  In  which  she 
was  riding  had  defendant's  name  on 
It.  Kunsmann  v.  New  Yoik,  etc..  R. 
Co.,  8  Misc.  689,  89  NTS  827.  (B) 
Where,  in  an  action  for  an  assault 
on  a  passenger,  defendant  street 
railroad  company  appeared,  answered, 
and  made  defense,  admitting  that  at 
the  time  of  the  accident  it  was  en- 
gaged in  hauling  passengers  for  hire 
In  the  city  in  question,  and  the  evi- 
dence showed  the  occurrence  to  have 
taken  place  in  one  of  the  streets  In 
such  city,  and  that  plaintiff  was 
ejected  with  force  from  one  of  the 
"company's"  cars  by  one  of  the  "com- 
pany's" employees,  the  jury  were  Jus- 
tified in  finding  that  defendant  was 
the  "company"  referred  to.  Cltisens' 
St.  R.  Co.  V.  Clark.  33  Ind.  A.  190, 
71  NE  53.  104  AmSR  249. 

[b]  Evidence  bsU  iastUBolMiti  (1) 
To  snow  that  defendants,  two  car- 
riers, were  Joint  tort-feasors  or  In- 
dividually negligent.  Schoenfeld  v. 
Pennsylvania  R.  Co.,  55  Pa.  Super. 
677.  (2)  Where,  In  an  action  against 
a  street  railroad  for  Injury,  de- 
fendant answered  by  general  denial, 
and  there  was  no  evidence,  positive 
or  circumstantial,  that  defendant 
owned  or  operated  the  road  or  car 
on  which  plaintiff  was  a  passenger, 
a  judgment  in  her  favor  was  error. 
Indianapolis  St  R.  Co.  v.  I^awn,  SO 
Ind.  A.  616,  06  NE  608.  (3)  Where 
the  only  evidence  that  defendant 
operated  the  cars  on  the  line  on 
which  plaintiff  was  injured  Is  a 
transfer  slip  bearing  defendant's 
name,  which  transfer  slip  defendant's 
superintendent  testifies  was  Issued  by 
another  railroad  company,  and  not  by 
defendant,  plaintiff  is  not  entitled  to 
recover.  Dlsta  v.  Westchester  Elec- 
tric R.  Co.,  103  NYS  738.  (4)  Where 
there  was  no  evidence  in  an  action 
hy  a  passenger  against  a  street  rail- 
road company  for  Injuries  that  de- 
fendant owned  or  operated  the  road 
at  the  place  where  plaintiff  was  hurt, 
except  a  map  by  the  railroad  com- 
pany which  designated  the  railroad 
by  name,  and  there  was  no  evidence 
as  to  the  existence  of  defendant  cor- 
poration, or  that  It  owned  or  oper- 
ated any  railroad,  and  the  engineer 
making  the  map  testified  that  certain 
lines  designated  the  street  railroad 
tracks,  a  Judgment  In  favor  of  plain- 
tiff would  be  reversed.  Citizens'  St. 
R.  Co.  v.  Stockdcll.  169  Ind.  26,  62 
NE  21. 

[c]  Sllfflit  svldMc*  of  a*f«aaaiit*a 
ownership  or  oj>« ration  (i)  of  the  car 

on  which  plaintiff  was  a  passenger 
when  injured  may  be  sufficient  where 
this  is  alleged  and  treated  as  proved. 


Agnew  V.  Metropolitan  St.  R.  Co.. 
178  Mo.  A.  119.  166  SW  1110.  (2) 
In  an  action  for  injuries  to  a  passen- 
ger while  attempting  to  board  a 
street  car,  slight  evidence  In  support 
of  the  allegations  as  to  defendant's 
ownership  or  operation  of  the  car  at 
the  time  of  the  injury  Is  sufflcteni 
where  It  Is  not  combated,  and,  ex- 
cept for  the  general  denial,  there  is 
no  intimation  that  defendant  resists 
the  claim  on  the  ground  that  It  was 
not  the  operator  of  the  car.  Relsen- 
leiter  v.  St.  Louis  United  R.  Co.,  156 
Mo.  A.  89,  134  SW  11. 

86.  Louisville,  etc.,  R.  Co.  v. 
Jones,  88  Ala.  876,  3  S  902.  See  also 
supra  notes  32-34. 

86.  See  also  generally  Negligence 
[29  Cyc  621  et  seQ]. 

37.  Little  Rock,  etc.,  R.  Co.  v. 
Harrell.  58  Ark.  454,  26  SW  117. 
Boucher  v.  Boston,  etc.,  R.  Co.,  76 
N.  H.  91,  79  A  998,  34  LRANS  728, 
AnnCa8l912B  847;  Segelman  v.  In- 
terhorough  Rapid  Transit  R.  Co.,  112 
NTS  1068. 

[a]  BrUmea  lii^  nSolamt  to 
■how  BagUffnuMhi — (1)  Seaboard  Air 
Line  R.  Co.  v.  SUndlfler,  190  Ala. 
260,  67  S  891;  Arkansas  Cent.  R.  Co. 
v.  Janson,  90  Ark.  494,  119  SW  648; 
St  Louis.  etCy  R.  Co.  v.  Taylor,  74 
Ark.  31.  84  SW  1036;  Pensacola  Elec- 
tric Co.  V.  Alexander.  68  Fla.  337.  60 
S  673;  Hobson  v.  St.  Louis,  etc..  R. 
Co.,  180  111.  A.  84:  Louisville,  etc., 
R.  Co.  V.  Ashley.  169  Ky.  330.  183  SW 
921.  LRA1916E  763;  Tracey  v,  Boston, 
etc..  St  R.  Co..  204  Mass.  13,  90  NE 
416;  Kuhlen  v.  Boston,  etc.,  St.  R.  Co.. 
192  Mass.  311,  79  NE  815.  118  AmSR 
516.  7  LRANS  729;  Moss  v.  Detroit 
etc..  R.  Co.,  182  Mich.  40,  148  NW 
204;  Gerlach  v.  Detroit  United  R.  Co., 
171  Mich.  474,  137  NW  256;  Grlgnon 
V.  Minneapolis,  etc.  R.  Co.,  130  Minn. 
36.  163  NW  117  (passenger  on  freight 
train);  Slmonds  v.  Minneapolis,  etc.. 
R.  Co..  87  Minn.  408.  92  NW  409  (aa 
to  passenger  on  mixed  train);  Miller 
v.  Southern  Pac.  R.  Co..  266  Mo.  19. 
178  SW  886;  Berry  v.  Missouri  Pac. 
R.  Co..  124  Mo.  228.  26  SW  229; 
Wlllmott  v.  Corrlgan  Cons.  St  R. 
Co.,  106  Mo.  636.  16  SW  500,  17  SW 
490;  Pidgeon  v.  St.  Louis  United  R. 
Co.,  164  Mo.  A  20,  133  SW  130: 
Chicago,  etc.,  R.  Co,  v.  Trover,  70 
Nebr.  287,  97  NW  308,  70  Nebr.  293, 
lOS  NW  680  (as  to  shipper  on  freight 
train);  Chicago,  etc.,  R.  Co.  v.  Win- 
frey, 67  Nebr.  13,  93  NW  526; 
Knaisch  v.  Jollne.  138  App.  DIv.  864, 
123  NYS  412  (as  to  crowded  condition 
of  car);  Ft.  Worth,  etc.,  R.  Co.  v. 
Abbott  (Tex.  Civ.  A.)  170  SW  117; 
Texas  Tract  Co.  v.  Sherron,  (Tex, 
Civ.  A.)  166  SW  897.  (2)  In  causing 
injuries  to  a  passenger  while  trans- 
ferring from  one  car  to  another. 
Koran  v.  Metropolitan  St.  R.  Co.,  86 
Kan.  707,  118  P  876.  (3)  In  falling 
to  warn  a  passenger  of  a  change  In 
running  trains  going  north  on  tracks 
usually  used  by  the  trains  going 
south.  Sorenson  v.  Illinois  Cent  R. 
Co..  155  111.  A.  606.  (4)  To  show 
only  ordinary  negligence,  authorizing 
only  compensatory  damages.  Central 
Kentucky  Tract  Co.  v.  May,  (Ky.) 
126  SW  1092.  (5)  To  warrant  a  find- 
ing of  negligence  of  employees  on  a 
street  car  in  continuing  in  the  as- 
sumption that  a  passenger  was 
drunk,  and  not  sick  and  in  need  of 
medical  attention.  Mlddlelon  v. 
Whitrldge.  21S  N.  T.  499,  108  NB 
192  [rev  160  App.  Dlv.  164,  141  NTS 
1041. 

[b]  Evldmo*  IMld  UumlBoluit  to 
show  n«gUg«iiM„— (1)  In  the  selec- 
tion of  a  driver.    Orr  v.  Boockholdt 


by  circumstantial  evidence;  direct  or  positive  evi- 
dence is  not  necessary.""  But  to  sustain  a  recovery, 
such  evidence  must  be  sufficient  to  prove  the  essen- 
tial facts  constituting  the  negligence  relied  on," 
and  this  evidence  must  consist  of  some  reasonable 
evidence  of  well  defined  acts  of  negligence.*^  A 
mere  probability  or  possibility  that  sonic  one  was 

10  Ala.  A.  331,  65  S  430;  McShane  v. 
Chicago  City  R.  Co.,  170  lU.  A.  267: 
Graham  v.  Chicago,  etc.,  R.  Co..  143 
Iowa  604.  119  NW  708,  122  NW  678: 
Welch  V.  Boston  El.  R.  Co.,  187  Mass. 
118,  72  NE  500;  Koniecsny  v.  Detroit, 
etc.,  R.  Co.,  164  Mich.  66,  128  NW 
1096;  Pe  wlngB  v.  Mendenhall,  88 
Minn.  336,  93  NW  127,  97  AmSR 
619,  60  LRA  601;  Roscoe  v.  Metro- 
politan St  R.  Co.,  802  Mo.  676,  101 
SW  32:  Martin  v.  Missouri  Pac  R. 
Co.,  137  Mo.  A.  694,  119  SW  444; 
Vecay  v.  New  Jersey  Cent  R.  Co.,  88 
N.  X  L.  177,  96  A  977;  Whilt  v. 
Public  Service  Corp.,  74  N.  J.  t*.  141. 
64  A  972  raff  76  N.  J.  L.  729,  72  A 
420];  Becker  v.  Interborough  Rapid 
Transit  Co.,  128  App.  Dlv.  455.  112 
NTS  816;  St  Louis,  etc.,  R.  Co.  v. 
FIck.  (Okl.)  149  P  1126;  Madsen  v. 
Utah  Light  eta.  Co..  36  Utah  528. 
105  P  799.  (2)  As  to  Injury  from 
an  object  coming  through  the  win- 
dow and  striking  a  passenger  on  the 
arm.  Deagle  v.  New  Tork.  etc..  R. 
Co..  217  Mass.  23,  104  NE  493.  (3)  In 
falling  to  protect  a  passenger  who. 
while  on  the  train,  becomes  unable 
to  protect  himself  from  Injury. 
Adams  V.  St  Louis  Southwestern  R. 
Co.,.  (Tex.  Civ.  A.)  137  SW  437.  (*> 
To  show  that  a  passenger  who  went 
out  on  the  platform  of  a  car  and 
fell  off  was  so  Intoxicated  as  to  put 
on  the  trainmen  the  duty  of  exer- 
cising more  care  to  protect  him 
than  they  would  be  required  to  ex- 


ercise toward  any  other  passenger. 
Louisville,  etc  R.  Co.  v.  Gregory. 
141  Ky.  747,  133  SW  806,  86  LRANB 

317. 

38.  Beery  v.  C^hicago,  ate.,  R.  Cc 
73  Wis.  197,  40  NW  687.  See  also 
cases  supra  note  87. 

[a]     MumMommVlj  Mrtaltt,^— In  an 

action  by  a  passenger  against  a  rail- 
road company  for  personal  Injuries 
caused  by  the  breaking  of  ma- 
chinery on  defendant's  locomotive, 
an  Instruction  that  the  jury  muse 
feel  "reasonably  certain"  that  the  en- 
gine, or  the  part  in  question,  had 
not  been  properly  cared  for;  that, 
in  civil  cases,  the  Jury  did  not  ar- 
rive at  conclusions  beyond  a  reason- 
able doubt;  but  that  they  should  feel 
"reasonably  certain,"  is  unobjection- 
able. Beery  v.  (%lcago.  etc,  R.  Co.. 
73  Wis.  197,  40  NW  687. 

39.  Carroll  v.  Chicago  City  R.  Co., 
180  lit.  A.  809. 

[a]  VaUnre  to  dtsprov*  sot  aOmls- 
slon^Where  defendant'  pleads  the 
general  Issue  end  in  its  defense  pro- 
ceeds to  question  the  claim  of  neg- 
ligence, a  failure  to  disprove  It 
directly  docs  not  constitute  an  ad- 
mission. Carroll  v.  Chicago  City  R. 
Co..  180  III.  A.  309. 

[b]  Bvldenoe  held  Insnttcjent  to 
rebut  the  inference  of  defendant'* 
negligence  arising  from  the  occur- 
rence of  the  accident.  Qage  v. 
Waldorf  Astoria  Hotel  Co.,  90  luiac 
331,  152  NYS  1019.  See.also  generally 
supra  j  1434. 

40.  See  cases  Infra  this  note. 

[a]  Bvldenea  held  niffloiaBt  to 
snatala  a  zeoovery  for  negligence. — 
St.  Louis,  etc.,  R.  Co.  V.  Evans,  99 
Ark.  69.  137  SW  568;  Arkansas  Cent. 
R.  Co.  V.  Janson,  90  Ark.  494,  119 
SW  648.  See  also  cases  supra  S  1450; 
infra  !  1452. 

[b]  ZMdenoe  held  inauflLdent  to 
■nitaln  a  recovery  for  negligence. — 
Kelly  v.  Chicago,  etc.,  R.  Co.,  176 
Tll.  A.  196.  See  also  cases  supra 
S  1450;  infra  i  1462. 

41.  Comette  v.  Baltimore,  etc,  R. 
Co.,  196  Fed.  69.  115  CCA  61. 


For  latw  eases,  aeTMOBOHaits  and  okaiwsi  in  the  law  see  cumulative  AnnotaUons,  same  title,  pacrand  note  nnmber. 
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§§  1451-1452] 


CARRIERS 


[10C.J.1  1059 


wanting  in  care  is  not  sufficient  to  justify  a  finding 
of  n^ligeuce,"  unless  such  probability  or  possibility 
is  based  on  rational  grounds  and  is  supported  by  the 
facts  proved."  Where  the  evidence  is  equally  as  con- 
sistent with  due  care  as  with  negligence  no  recovery 
can  be  had.**  These  rules  also  apply  to  the  proof 
of  willfulness,  wantonness,  or  recklessness.*^^  To 
justify  a  judgment  of  dismissal,  the  evidence  should 
show  care  so  conclusively  that  the  only  fair  infer- 
ence is  that  the  accident  was  one  that  could  not 
have  been  guarded  againSt  by  ordinary  care.*** 

Ptoziniate  cawe.  Flaintin  must  show  by  a  pre- 
ponderance of  evidenc0  that  defendant's  negligence 
or  wrong  in  fact  ctLused  his  injuries.*'  This  fact 
may  be  shown  by  circumstantial  evidence,*"  which 
must  be  of  such  strength  and  character  as  to  war- 


rant an  inference  or  reasonable  probability,  &om 
the  facts  proved,  that  defendant's  n^ligence  caused 
the  injury;*"  and  such  evidence  is  not  sufficient  if 
it  merely  raises  a  surmise  or  conjecture'  that  such 
was  the  fact,^  as  where  the  inference  or  proba- 
bility that  the  injury  was  caused  by  defendant's 
n^ligenoe  has  no  immediate  connection  with,  or 
relation  to,  the  established  facts  from  which  it  is 
made."^ 

[$  1452]  (3)  Applications  of  Rules.  The  above 
rules  as  to  the  weight  and  sufficiency  of  the  evidence 
apply  in  actions  for  injuries  to  passengers  by  reason 
of  n^ligenoe  in  respect  to  the  condition  of  the 
carrier's  platforms,  approaches,  or  other  parts  of 
the  station  premisev    or  of  its  roadbed  and 


42.  Boucher  v.  Boston,  etc.,  R. 
Co..  76  N.  H.  91,  7«  A  993,  S4  LRANS 
728,  AnnCa8l912B  847. 

43.  Robinson  r.  Chicago,  etc.,  R. 
Co.,  13S  Mich.  864.  97  NW  689. 

4ft>  Tooker  v.  Brooklyn,  etc..  R. 
Co.,  80  App.  I>iv.  871.  80  NTS  9«9; 
Cahn  T.  Manhattan  R.  Co.,  87  Ulsc. 
884.  70  NTS  898:  Wllbour  v.  Rhode 
Island  Co.,  (R.  I.)  67  A  446. 

4B.  Illinois  Cent.  R.  Co.  v.  Warren, 
149  Fed.  668,  79  CCA  850;  Knisht  t. 
TomblflTbee  Valley  R.  Co..  190  Ala. 
140.  6f  S  238;  Central  of  Georgia  R. 
Co.  V.  Bell,  187  Ala.  641.  66  S.  885; 
LK>alBvllle.  etc..  R.  Co.  v.  Smith,  136 
Ky.  462,  122  SW  806;  McLean  v.  At- 
lantic Coast  Line  R.  Co.,  81  S.  C 
100.  61  sm  900,  128  AmSR  892,  18 
LRANS  763. 

[a]  BTldenoe  held  mffloteat:  (1) 
In  an  action  against  two  railroad 
companies  which  had  a  traffic  ar- 
rangement, for  the  refusal  of  one  to 
accept  a  ticket  sold  over  both  lines, 
to  snow  that  the  action  of  the  con- 
ductor on  the  second  train  was  con- 
sciously   oppressive    In  compelling 

¥lalntlfl  again  to  pay  her  fare, 
olleson  V.  Southern  R.  Co.,  88  S.  C. 
7,  70  SE  311.  (2)  In  an  action  by  a 
passenger  against  a  street  railroad 
to  Justify  punitive  damages.  Mc- 
Cullough  V.  Missouri  Pac.  R.  Co.,  94 
Kan.  349.  146  P  lOOB;  Memphis  St. 
R.  Co.  V.  Shaw,  110  Tenn.  467.  75 
SW  .713. 

rb]  Bvidenoe  that  am  angliLeer 
Riddotly  and  violently  hacked  his 
tridii  without  mrning  at  a  place 
where  passengers  might  be  expected 
to  alight  was  some  evidence  of 
wantonness.  Hlers  v.  Atlantic  Coa!<t 
Line  R.  Co.,  75  S.  C.  311,  55  SE  457. 
9  AnnCas  1114. 

46.  Gage  V.  Waldorf  Astoria  Ho- 
tel Co..  90  Misc.  331.  152  NTS  1019. 

47.  Keck  v.  Calumet,  etc.,  R.  Co., 
166  111.  A.  402. 

BnrOen  at  proof  ganerallT  see  su- 
pra if  1424-1436. 

48.  Rlchter  v.  St.  Louis  United  R. 
Co..  145  Mo.  A.  1.  129  SW  1055;  Helm 
V.  Philadelphia,  etc.,  R.  Co..  20  Pa. 
Dlst.  769. 

tt.  U.  S. — St.  Louis  Southwestern 
R.  Co.  V.  Brltton,  190  Fed.  316,  111 
CCA  216. 

Ark. — Little  Rock,  etc.,  R.  Co.  v. 
Harrell.  58  Ark.  464,  25  SW  117. 

111. — Swan  V.  Boston  Store  of  Chi- 
cago, 191  III.  A.  84. 

Iowa, — Monahan  v.  Equitable  L. 
Ins.  Co..  156  NW  994. 

La. — Otts  V.  Shreveport  Tract.  Co., 
130  La.  1062,  58  S  879. 

Mass. — Davis  v.  Boston  Bl.  R.  Co., 
222  Mass.  475.  Ill  NE  174. 

Mo. — MlUlrons  v.  Missouri,  etc.,  R. 
Co.,  176  Mo.  A.  39.  162  SW  1069; 
Rattan  v.  Central  Electric  R  Co.,  120 
Mo.  A.  270.  9«  SW  736. 

N.  H. — Crawford  v.  Maine  Cent  R. 
Co..  78  X.  H.  29,  78  A  1078. 

Vb. — Tucker  V.  Pittsburg,  etc.,  R. 
Co..  22T  Pa.  66,  76  A  991. 

Va,~VIrBrlnian  R.  Co.  v.  Bell.  118 
Va.  492,  87  SB  670. 

[al  Beaaonable  oertalntrd— plain- 
tiff Is  bound  to  make  It  reasonably 
certain  that  the  Injury  was  caused 
by  tha  negligence  of  defendant  or  of 


its  agents  or  employees.  Otts  v. 
Shreveport  Tract  Co.;  180  La.  1062, 
58  S  879. 

[b]  AtUumtfb  the  Oeatli  of  a  pas- 
ssngMT  ma  sawitMSSsd,  where  the 
circumstances  are  such  as  to  satisfy 
reasonable  minds  that  the  accident 
resulted  from  the  negligence  of  the 
carrier,  liability  attaches.  Tucker  v. 
Pittsburg,  etc.,  R.  Co.,  227  Pa.  66,  75 
A  991. 

[c1    Svidanoe  held  nAcieati  (1) 

To  snow  that  defendant's  negligence 
was  the  proximate  cause  of  the  in- 
juries. Nashville,  etc.,  R.  Co.  v. 
Crosby,  (Ala.)  70  S  7  (unlawful 
search) ;  St.  Louis,  etc.,  R.  Co.  v. 
Coy.  (Ark.)  168  SW  1106;  Cleveland, 
etc.,  R.  Co.  V.  Henry,  (Ind.  A.)  80 
NE  636,  81  NE  592;  Monahan  v. 
Equitable  L.  Ins.  Co..  (Iowa)  166  NW 
994;  Lowentbal  v.  Vlcksburg,  etc.,  R. 
Co.,  117  La.  1007,  42  S  483;  Moss  v. 
Detroit,  etc.,  R.  Co.,  182  Mich.  40.  148 
NW  204;  Mlllirons  v.  Missouri,  etc., 
R.  Co..  176  Mo.  A  89.  162  SW  1069; 
Dunlap  V.  ChicaKO,  etc.,  R.  Co..  (Mo. 
A.)  129  SW  262TVeRae  v.  Metropoli- 
tan St  R.  Co.,  125  Mo.  A.  662,  102 
SW  1032;  Freeman  v.  Chicago,  etc.. 
R.  Co.,  (Mont)  154  P  912;  Corcoran 
V.  Albuquerque  Tract  Co..  5  N.  M. 
9.  103  P  646;  Middleton  v.  Whitrldge. 
213  N.  T.  499,  108  NE  192,  AnnCas 
1916C  858  [rev  156  App.  Div.  154.  141 
NTS  104]:  McCormlck  v.  Rochester 
R.  Co..  183  App.  Div.  760,  117  NTS 
1110  [aff  198  N.  T.  610  mem,  02  NE 
1090  mem];  O'Nell  v.  Metropolitan 
St  R.  Co.,  103  App.  Div,  607.  93  NTS 
145  [aff  186  N.  T.  699  mem.  78  NE 
1108  meml;  Missouri,  etc.,  R.  Co.  v. 
Norrls,  (Tex.  Civ.  A.)  184  SW  261; 
Texas  Tract  Co.  v.  Sherron,  (Tex. 
Civ.  A.)  166  SW  897;  Atchison,  etc. 
R.  Co.  v.  Fiedler,  (Tex.  Civ,  A.)  168 
SW  2C5:  Missouri,  etc.,  R.  Co.  v. 
Craig.  52  Tex.  Civ.  A.  ill,  114  SW 
860;  Northern  Pac.  R.  Co.  v.  Hess,  2 
Wash.  88S.  26  P  S«6.  (2)  To  show 
that  a  passenger  contracted  smallpox 
from  a  railroad  ticket  agent.  Mls- 
.>iourI,  etc.,  R.  Co.  v.  Raney,  44  Tex. 
C^v.  A  617.  99  SW  689.  (3)  To  sus- 
tain a  verdict  that  defendant's  negli- 
gence In  running  his  automoblla  In 
which  plaintiff  was  a  passenger 
caused  the  Injuries  complained  of. 
Falrchlld  V.  Fleming,  126^1nn.  431, 
147  NW  434.  (4)  To  Show  that  the 
injuries  were  caused  by  the  fall  of 
the  elevator,  and  not  by  the  acts  of 
fellow  passengers  In  seeking  to  es- 
cape. (Jhampagne  v.  Hamburger,  169 
Cal.  683.  147  P  964. 

[d]  PoRslbiiitr  of  lB]nz7  ttom. 
other  oansc. — (1)  The  possibility 
that  a  passenger  coald  have  caught 
a  cold  from  other  causea  than  the 
condition  of  defendant's  waiting  room 
would  not  prevent  the  jury  from 
finding  that  the  cold  resulted  proxi- 
mately from  such  cause,  if  there 
was  evidence  to  sustain  such  finding, 
and  there  was  no  evidence  that  the 
cold,  m  fact,  resulted  from  any  other 
cause.  Crawford  v,  Maine  Cent.  R. 
Co..  76  N.  H.  29,  78  A  1078.  (2)  To 
show  that  a  cause  of  a  prolapsed 
uterus  was  the  jar  from  a  passenger 
being  thrown  from  a  street  car.  the 
appearance  of  the  uterus  Immedi- 
ately thereafter,  and  the  passenger's 


Srevtous  freedom  from  avxAk  a  con- 
Ition  being  shown,  proof  of  the 
cause  Is  not  insufficient  merely  be- 
cause of  the  bare  possibility  that 
something  else  might  have  caused  It 
Stokes,  V.  MetropollUn  St  R.  Co.,  178 
Mo.  A.  676,  160  SW  46. 

BO.  Hatchett  v.  United  R.  Co., 
(Mo.)  176  SW  878;  Schola  r.  Second 
Ave.  R.  Co.,  12  App.  Div.  446,  42  NTS 
710;  St  Louis,  etc^  R.  Co.  v.  Crlner, 
(Okl.)  137  P  706;  Gulf,  etc..  R.  Co.  vl 
Davis,   n'ex.  Civ.  A^   161  SW  988. 

[a]  BvldMUw  hell  liinfllaiflBt  to 
show  that  defendant's  negligence 
was  the  proximate  cause  of  the  in- 
juries. Providence  SS.  Co.  v.  Clare, 
127  U.  S.  46,  8  set  1094.  33  L.  ed. 
199;  BIddle  v.  Jacobs.  116  Ark.  82, 
172  SW  258:  Rodgere  v.  Chicago,  etc.. 
R.  Co.,  97  Kan.  318,  164  P  1027:  Louis- 
ville, etc.,  R.  Co.  V.  Hesser,  166  Ky. 
606.  176  SW  1200;  Louisville,  eta, 
R.  Co.  V.  Messer,  164  Ky.  218.  1+6  SW 
360;  Williams  v.  Cltlsens'  Electric 
St  R.  Co.,  184  Mass.  437,  88  NE  840; 
Byron  v.  Lynn,  etc.,  R.  Co..  177  Masa 
i6Z.  68  NE  1016;  Brady  v.  Old  Colony 
R.  Co.,  162  Mass.  408,  38  NE  710: 
Bosch  v.  Chicago,  etc.,  R.  Co.,  181 
Minn.  818,  155NW  202;  Mageau  v. 
Great  Northern  R.  Co.,  102  Minn.  399, 
118  NW  1016;  Fagan  v.  Atlantic 
Coast-Line  R.  Co..  170  App.  Dfv,  47, 
165  NTS  609;  Coady  v.  Brooklyn 
Heights  R  Co.,  128  App.  Div.  866, 
IIS^TS  100:  Smith  v.  Texas  Tract. 
Co.,  (Tex.  Civ.  A.)  180  SW  933;  St. 
Louis  Southwestern  R.  Co.  v.  Ster- 
ling, <Tex.  Civ.  A.)  178  SW  665. 

[b]  XmposslUe  to  detezmiiie  eanse 
of  Injory,)— Where  it  Is  impossible  to 
determine  whether  the  cold  con- 
tracted by  a  passenger  resulted  from 
the  Insulncient  heating  of  the  car  or 
from  the  fact  that,  after  arrival  at 
his  destination,  he  marched  with  a 
mllltia  company  and  stood  around 
for  several  hours  In  the  cold  with- 
out an  overcoat,  the  carrier  is  not 
liable.  Louisville,  etc.,  R.  Co.  v. 
Scalf,  110  SW  862,  33  KyL  721,  26 
LRANS  263. 

ax.  Ginn  V.  Pennsylvania  R.  Co., 
220  Pa.  662.  69  A  992. 

BO.  Ga. — ^Atlantic,  etc.,  R,  Co.  v. 
Owens,  128  Oa.  393.  61  SE  404. 

Mass. — Anjou  v.  Boston  El.  R.  Co.. 
208  Mass.  273.  94  NE  386.  21  AnnCas 
1143  and  note. 

N.  T. — Weldon  v.  New  Tork.  etc., 
R.  Co..  159  App.  Div.  649.  144  NYS 
868;  Bacon  v.  Hudson,  etc..  R.  Co., 
164  App.  Div.  742,  189  NTS  740;  Ay- 
res  V.  Delaware,  etc.,  R.  Co..  4  App. 
IMv.  611.  40  NTS  11  [arc  158  N.  T. 
264,  63  NE  22]. 

Pa. — Green  v.  Baltimore,  etc.,  R, 
Co..  214  Pa.  240,  63  A  603. 

Tex. — Galveston,  etc.,  R.  Co.  v. 
Bibb,  (Civ.  A.)  172  SW  178:  Gulf, 
etc.,  R.  Co.  V.  Battle,  (Civ.  A.)  169 
SW  1048;  Davis  v.  Houston,  etc..  R. 
Co..  29  Tex.  Cfv.  A,  42,  68  SW  733. 

[a]    Bvidanoe  snfflcieut;  (1) 

To  sustain  a  recovery  for  injuries 
caused  by  negligence  In  respect  to 
the  carrier's  platforms  or  station. 
Southern  R.  Co.  v.  Myrich,  12  Ga.  A. 
241,  77  SE  8;  Herr  v.  Chicago,  etc., 
R.  Co..  189  111.  A.  606;  Maxfield  v. 
Maine  Cent.  R,  Co..  100  Me.  79.  80 
A    710;    MoQi^re|  v. 
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tnu^s;"  or  in  respect  to  the  oondltion  of  its  cars,"* 
or  other  appliances  and  equipment  iised  as  a  means 
of  transportation;"''  or  in  respect  to  the  manage- 


ment and  operation  of  the  eais  or  other  eon- 
veyanees  in  general;"  or  in  reqieet  to  n^Ugenee 


Rapid  Transit  Co.,  104  App.  Dlv.  105, 
93  NYS  316;  Kennedy  v.  Pennsylva- 
nia R.  Co..  32  Pa,  Super.  623;  Mla- 
Bourl,  etc.,  R,  Co.  v,  Cannaay,  35 
Tex.  Civ.  A.  646.  82  SW  1069.  (2> 
To  warrant  a  Qnding  that  the  station 
platform  was  one  which  passengers 
would  be  likely  to  use.  and  that  de- 
fendant's duty  was  not  discharged 
by  having  a  safe  waiting  room  and 
a  safe  approach  therefrom  to  the 
train.  St.  Louis,  etc.,  R.  Co.  v.  Grl- 
der,  110  Ark.  437,  161  SW  1032.  (3> 
To  justify  a  verdict  that  defendant 
railroad  company  negligently  failed 
to  use  reasonable  care  to  maintain 
Its  station  platform  In  safe  condition 
and  free  from  accumulations  of  Ice 
and  snow  of  a  dangerous  character. 
Hull  V.  Minneapolis,  etc.,  R.  Co.,  116 
Minn.  349,  133  NW  852.  (4}  To  show 
that  Illness  experienced  by  a  passen- 
ger was  due  to  defendant's  negli- 
gence, whereby  the  passenger  was 
exposed  to  inclement  weather,  owing 
to  a  station  being  closed  and  to  her 
being  compelled  to  wait  In  an  Insuf- 
flolen Uy  heated  waiting  room.  In- 
ternational, etc.,  R.  Co.  V.  Johnson, 
43  Tex.  Civ.  A.  147.  95  SW  695. 

[b]  EvldenoA  held  insnfidenti  (1) 
To  show  negligence  in  construct- 
ing a  platform,  Yazoo,  etc..  R.  Co. 
V.    Dyer,    102    Miss.    870,    59    S  937. 

(2)  To  show  that  defendant  Invited 
persons  to  travel  the  path  near  which 
plaintiff  was  Injured,  as  a  roadway. 
Woods  V.  White  Star  Line,  160  Mich. 
640,    125    NW    396,    27    LRANS  992. 

(3)  To  sustain  a  finding  that  defend- 
ant's employees  were  negligent  In 
not  exercising  due  care  to  control 
and  restrain  passengers  on  a  subway 

Slatform.  Bacon  v.  Hudson,  etc,  R. 
O.,  164  App.  Dlv.  742,  139  NTS  740. 
(4>  To  show  negligence  In  defendant 
In  failing  to  keep  its  grounds  lighted 
and  in  a  safe  condition.  Davis  t. 
Houston,  etCy  R.  Co..  29  Tex.  Civ.  A. 
42,  68  SW  733.  (6)  To  show  that 
precautions  taken  by  a  carrier  to 
keep  Its  subway  station  lighted  were 
not  reasonably  eufflclent.  Becker  v. 
Interborough  Rapid  Transit  Co.,  128 
App.  Dlv.  455.  J 12  NTS  816. 

53.  McPadden  v.  New  York  Cent. 
R.  Co..  44  N.  Y.  478,  4  AmR  705  [rev 
47  Barb,  247];  Valentin©  v.  Northern 
Pac.  R.  Co..  70  Wash.  BB.  126  P  99. 

[a]  BvUtno*  Held  raffloluits  (l) 
To  snow  negligence  in  respect  to  the 
condition  of  tne  tracks.  Oulf.  etc., 
R.  Co.  v.  Franklin.  (Tex.  Civ.  A.)  155 
SW  553:  Texas,  etc.,  R.  Co.  v.  Boren, 
(Tex.  Civ.  A.1  149  SW  295  (switch 
left  unlocked).  (2)  To  warrant  a 
flnding  that  the  company  was  negll- 

fent  in  falling  to  maintain  its  track 
ree  from  low  places  and  defects. 
St.  Louis,  etc.,  R.  Co.  v.  Richardson, 
87  Ark.  602,  113  SW  794.  (3)  To 
sustain  a  finding-  that  a  passenger, 
while  passing  from  one  car  to  an- 
other, was  thrown  from  the  train  by 
reason  of  a  defective  track.  Galves- 
ton, etc.,  R.  Co.  V.  Patlllo,  46  Tex. 
Civ.  A.  672,  101  SW  492, 

[b]  Proof  that  a  str**t  oar  g%T* 
»  sudden  lurch  or  dip  is  sutllclent 
to  raise  an  inference  that  the  track 
was  defective  at  that  point,  and  that 
the  car  should  have  been  run  slowly 
over  it,  Zwlck  v.  Swinney,  178  Mo. 
A.  142.  165  SW  1124. 

64.  Faulkner  v.  Boston,  etc.,  R. 
Co..  187  Mass.  254.  72  NB  976;  Mur- 
phy v.  North  Jersey  St.  R.  Co.,  81 
N.  J.  L.  70S.  80  A  331,  35  LRANS 
592  and  note  [rev  73  A  1119  mem]; 
Trinity,  etc..  R.  Co.  v.  McDonald. 
(Tex.  dlv.  A.)  160  SW  984;  St.  Louis, 
etc.,  R.  Co.  V.  Dodgln,  60  Tex.  Civ.  A. 
283.  127  SW  847. 

[a]  BvldMUM  held  mflotsnt:  <1) 
To  sustain  a  recovery  for  negligence 
In  respect  to  the  condition  of  the 
cor  which  caused  the  injury.  Mc- 
Donough  v.  Boston  El.  R.  Co.,  208 
Mass.  436.  94  NE  809  (electric  shock 
on  car);  Gould  v.  Boston  El.  R.  Co., 


191  Mass.  396,  77  NE  712;  Cassady 
V.  Old  Colony  St.  R.  Co.,  184  Mass. 
156.  68  NB  10.  63  LRA  285  (defective 
fuse);  GUman  v.  Boston,  etc..  R.  Co., 
168  Mass.  464,  4?  NE  193  (snow  on 

glatform);  Fern  v.  Pennsylvania  R. 
o.,  260  Pa.  487.  96  A  690;  Houston, 
etc.,  R.  Co.  V.  Walker,  (Tex.  Civ.  A,) 
167  SW  199  [rev  on  other  grounds 
173  SW  208]  (Injury  to  a  mail  clerk 
caused  by  falling  letter  box);  Hous- 
ton, etc.,  R.  Co.  V.  Henderson,  (Tex. 
Civ.  A.)  148  SW  814;  Missouri,  etc^ 
R.  Co.  V.  Perry,  (Tex.  Civ.  A.)  95  SW 
iZ  (defective  door  latch);  Interna- 
tional, etc..  R.  Co.  V.  Phillips.  29  Tex. 
Civ,  A.  336,  69  SW  107  (window  fall- 
ing on  Angers);  Williams  v.  Spokane 
Falls,  etc..  R.  Co.,  39  Wash.  77.  80 
P    1100.    42   Wash,    597,    84    P  1129. 

(2)  To  sustain  a  finding  that  It  was 
the  duty  of  the  conductor,  under  the 
carrier's  rules,  to  clean  the  step  and 
put  sand  or  sawdust  on  It,  whenever 
necessary,  so  aA  to  render  the  com- 

fany  liable  for  Injuries  due  to  hla 
allure  so  to  do.    Kingston  v.  Boston 
El.  R.  Co.,  207  Mass.  467,  93  NE  678. 

(3)  To  show  previous  knowledge  by 
the  company  of  similar  explosions 
attended  by  such  noise  and  name  as 
would  imperil,  excite,  and  frighten 
passengers  riding  where  plaintiff 
rode.  Williamson  v.  St,  Loufs  Tran- 
sit Co.,  202  Mo.  345,  100  SW  1072. 

(4)  To  authorize  a  flndlng  that  the 
death  was  caused  by  negligence  in 
not  furnishing  a  safe  car.  Lord  v. 
Manchester  St.  R.  Co.,  74  N.  H.  295, 
67  A  639.  (5)  To  show  that  defend- 
ant was  negligent  In  falling  to  In- 
spect and  repair  the  car.  Houston, 
etc.,  R.  Co.  V.  Walker,  (Tex.  Civ.  A.) 
167  SW  199  [rev  on  other  grounds 
173  SW  208].  (6)  To  sustain  the 
theory  that  the  collapse  of  a  street 
railroad  company's  bridge  was  caused 
by  a  hidden  and  internal  defect  In 
the  weld  of  a  cord  which  supported 
the  entire  structure,  and  which  broke 
at  the  place  where  welded,  which  de- 
fect could  not  have  been  detected  by 
the  utmost  scrutiny.  Roanoke  R., 
etc.,  Co.  v.  Sterrett,  108  Va.  638.  62  SB 
386.  128  AmSR  971.  19  LRANS  816. 
(7)  To  sustain  a  recovery  for  in- 
juries received  by  the  carrier's  negli- 
gence in  permitting  Its  car  to  become 
cold.  ■  Missouri,  etc.,  R.  Co.  v.  Byrd, 
40  Tex.  Civ.  A.  315,  89  SW  991; 
Texas,  etc..  R.  Co.  v.  Kingston,  30 
Tex.  Civ.  A.  24.  68  SW  518.  (8)  To 
sustain  a  recovery  for  the  death  of 
a  passenger  In  an  elevator  which 
was  alleged  to  have  been  out  of  re- 
pair and  negligently  operated.  Ohio 
Valley  Trust  Co.  v.  Wernke.  42  Ind. 
A.  326,  84  NE  999.  (9)  To  show  that 
a  building  owner  was  negligent  In 
the  construction  and  maintenance  of 
a  combined  passenger  and  freight 
elevator.  Beldler  v,  Branshaw,  200 
111.  426,  66  NE  1086  [rev  102  111.  A. 
1871.  (10)  To  sustain  a  finding  of 
negligence  in  failing  to  equip  the 
elevator  cage  with  a  door  or  gate. 
Atkeson  v.  Jackson,  72  Wash.  233, 
130  P  102.  (11)  To  support  a  find- 
ing of  want  of  ordlnarv  care  on  the 
part  of  the  owner  to  keep  the  ele- 
vator in  an  ordinarily  safe  condition 
for  carrying  passengers  therein.  Fer- 
guson V.  Truax,  132  Wis.  478,  110  NW 
395,  111  NW  667,  112  NW  513,  14 
LRANS  350.  13  AnnCas  1092. 

[b]  Srldencs  held  InsnSolcnt; 
(1)  To  sustain  a  recovery  for  negli- 
gence In  respect  to  the  condition  of 
the  cars  which  caused  the  injury. 
Wtgg  V.  Erie  R.  Co..  174  Fed.  401.  98 
(X'A  289;  Louisville,  etc..  R.  Co.  v. 
Gregory.  141  Ky.  747,  133  SW  805. 
35  LRANS  317  (fall  from  a  car  plat- 
form): Faulkner  v.  Boston,  etc.,  R. 
Co.,  187  Mass.  254.  72  NE  976  (fall 
of  a  car  window);  WlUlamB  v.  Citi- 
zens' Blectrlc  St.  R.  Co.,  184  Mass. 
437,  68  NE  840  (opening  device  on 
door);  Kelly  v.  New  York,  etc.,  R. 
Co.,    109    N.   Y.   44,   16    NE   879,  28 


NYWklyDlg  27E  [rev  39  Hun  486]; 
Mosesco  V.  Interborough  Rapid  Tran- 
sit Co.,  113  App.  Div.  B17,  99  NYS 
346  (closing  car  door  on  hand):  Se- 
gelman  v.  Interborough  Rapid  "rran- 
Slt  R.  Co.,  112  NYS  1068  (falling 
window);  Texas  Midland  R.  Co.  v. 
Johnson,  (Tex.  Civ.  A.)  66  SW  388 
(window  falling  on  hand);  Anderson 
v.  Northern  Pac.  R.  Co.,  88  Wash. 
139,  162  P  lOOL    (2)  To  show  negll- 

Sence  as  to  a  defect  In  a  car  door, 
illmore  v.  Interborough  Rapid 
Transit  Co.,  116  NYS  674.  (3)  To 
show  negligence  In  the  construction 
of  a  car.  Ware  v.  Illinois  Cent.  R, 
Co.,  119  111.  A.  456.  (4)  To  show 
that  the  steps  of  the  train  were  de- 
fective. Central  of  Georgia  R.  Co-  v. 
Carlisle,  2  Ala.  A.  614,  56  S  737. 
(5)  To  sustain  a  finding  that  no 
warning  of  the  existence  of  a  space 
between  the  station  platform  and  the 
train  was  given.  Coqgan  v,  Interbor- 
ough Rapid  Transit  Co.,  60  Misc.  562. 
99  NYS  382.  (6)  To  show  that  the 
Injury  was  caused  by  electricity  as 
claimed.  Dolbeo  v.  Detroit,  etc.,  R. 
Co.,  144  Mich.  666,  108  NW  99.  (7) 
To  show  negligence  as  to  the  con- 
dition of  an  elevator  or  its  appli- 
ances. Belvedere  Bldg.  Co.  v.  Bryan. 
103  Md.  514.  64  A  44;  Hubener  v. 
Heide.  62  App.  Dlv.  388,  70  NYS  1115. 

[c]  Xnmetlon. — (l)  Where  a  pas- 
senger. Infured  by  the  breaking  of  a 
defective  coupling  and  the  parting 
of  the  train,  showed  that  an  inspec- 
tion of  the  coupling  might  have  dis- 
closed the  defect,  the  comj>any  was 
required  to  show  that  it  made  an 
inspection,  and  a  failure  so  to  do 
warranted  a  recovery.  Galveston, 
etc..  R.  Co.  V.  Young,  45  Tex.  Civ.  A. 
430,  100  SW  993.  (2)  Evidence  held 
sufficient  to  warrant  a  finding  that 
there  had  not  been  proper  inspection, 
on  the  part  of  the  carrier,  of  a  de- 
vice for  registering  fares.  Weir  v. 
Union  R.  Co.,  112  App.  Dlv.  109,  98 
NYS  268.  (3)  Evidence,  in  a  passen- 
ger's action  for  Injury  from  fait  of 
an  elevator,  held  sufflclent  for  a  find- 
ing that  application  of  a  known  test 
for  tensile  strength  would  have  dis- 
closed a  latent  defect  In  a  bolt,  tlie 
breaking  of  which  caused  the  acci- 
denL  Dibbert  v.  Metropolitan  Inv. 
Co.,  158  Wis.  69,  147  NW  3,  148  NW 
1095.  LRA1915D  306,  312,  AnnCas 
1916E  924  and  note. 

66.  See  cases  infra  this  note, 
[a]  STldmo*  hrtd  InsQfflotMit  to 
sustain  a  recovery  for  Injuries  alleged 
to  have  been  caused  by  a  defective 
mall  crane  striking  a  passenger's  arm 
while  It  rested  on  the  window  sill  of 
the  car.  Baltimore,  etc.,  R.  Co.  v. 
Sims.  28  Ind.  A.  544,  68  NE  486. 


[b]  Th*  nw^iunt  lirMUnr  oX  » 
xroUey  wire  near  a  given  point  Jus- 
tifies a  finding  that  the  company  was 


negligent  in  discharging  Us  duties 
to  the  public  and  the  passengers. 
Mannon  v,  Camden  Interstate  K.  Co., 
56  W.  Va.  554.  49  SE  460. 

68.  Seaboard  A(r  Line  R.  Co.  v. 
Parker.  65  Fla.  643,  62  S  589;  North 
Chicago  St.  R.  Co.  v.  Canfleld,  118 
111.  A.  853;  Graham  v.  Chicago,  etc., 
R.  Co.,  131  Iowa  741.  107  NW  595, 
117  AmSR  445,  7  LRANS  603;  Kil- 
lam  V.  Wellesley,  etc..  St.  R.  Co..  214 
Mass.  283,  101  NE  374;  Black  v.  Bos- 
ton El.  R.  Co..  206  Mass.  80.  91  NE  891. 

[a]  Evidence  held  snffldsnti  (1> 
To  show  negligence  in  the  manage- 
ment or  the  operation  of  a  train  or 
a  car.  and  to  sustain  a  recovery  for 
injuries  caused  thereby.  Rosenthal 
V.  New  York.  etc..  R.  Co..  88  Conn. 
65.  89  A  888,  51  LRANS  775  (the 
abrupt  stoppring  of  train,  causing  a 
suit  case  to  fail  from  a  rack);  Illi- 
nois Cent.  R.  Co.  V.  Dallas.  160  Ky. 
442,  150  SW  686:  Dewey  v.  Boston 
El.  R.  Co..  217  Mass.  699.  105  NE 
366;  Flanagan  v.  Boston  EI.  R.  Co., 
216  Mass.  337.  103  NE  906  (negli- 
gently starting  a  car) ;  Martin  v.  Old 
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whereby  a  passenger  is  caused  to  fall  ixom  a  ear  or  )  other  vehicle.**   These  mles  also  apply  in  respect 


Colony  St.  H.  Co..  211  Mass.  636.  M 
NE  679;  Murphy  v.  Dugsan,  211 
MasB.  461,  98  NE  SO;  McCarthy  v. 
Boston  El.  R.  Co..  208  Mass.  612,  94 
NE  749;  Whitney  v.  Boston  El.  R. 
Co.,  208  Mass.  116,  94  NE  254;  Work 
V.  Boston  El.  R.  Co.,  207  Mass.  447, 
93  NE  69S;  Llndenbaum  v.  New  York, 
etc..  R.  Co.,  197  Mass.  314.  84  NB  129; 
Schultz  V.  Minneapolis,  etc.,  R.  Co., 
123  Minn.  406.  14$  NW  1131;  Koe- 
nlg  V.  St.  Paul  City  R.  Co.,  110  Minn. 
212,  124  NW  832;  Swanson  v.  Du- 
luth  St.  R.  Co.,  109  Minn.  464.  124 
NW  219;  Mirrlelees  v.  Wabaan  R, 
Co..  163  Mo.  470.  63  SW  718;  Aber- 
nathy  v.  Lusk,  (Mo.  A.)  182  SW  1049; 
Zwlck  V.  Swinney,  178  Mo.  A.  142. 
165  SW  1124;  Missouri,  etc.,  R.  Co. 
V.  Maxwell,  104  Tex.  632,  143  SW 
1147  [ad  (Clv.  A.)  130  SW  722]; 
Pecos,  etc..  R.  Co.  v.  Coffman,  (Tex. 
Civ.  A.)  160  SW  145;  Texas,  etc.,  R. 
Co.  V.  Boyd.  (Tex.  Clv.  A.)  141  SW 
1076;  Lewis  v.  Texas,  etc..  R,  Co., 
(Tex.  Clv.  A.)  124  SW  1006;  Gal- 
veston, etc.,  R.  Co.  V.  PatlUo.  46  Tex. 
Civ.  A.  572,  101  SW  492  (negUgent 
rate  of  speed);  Galveston,  etc..  R.  Co. 
v.  Young,  46  Tex.  Civ.  A.  430,  100 
SW  993  (breaking  of  coupling); 
Houston,  etc..  R.  Co.  v.  Wllklns. 
(Tex.  Clv.  A.)  98  SW  202;  Missouri, 
etc.,  R.  Co.  v.  Mitchell,  (Tex.  Civ,  A.) 
87  SW  841  (injury  from  cinders) ; 
Bemiss  v.  Puget  Sound  Tract.,  etc., 
Co..  89  Wash.  239.  154  P  171;  Valen- 
tin© V.  Northern  Pac.  R.  Co..  70 
Wash.  95,  I2S  P  99;  Coolldge  v.  La 
Cross©  City  R  Co.,  136  Wis.  366,  117 
NW  818  (swinging  a  trolley  jopo 
around  the  end  of  a  car  and  striking 
an  alighting  passenger  In  the  eye). 
(2)  For  injuries  caused  by  switching 
or  bumping  a  car  or  a  train  against 
the  car  in  which  the  passenger  was 
riding.  St.  Lou  la,  etc.,  R.  Co.  v. 
Johnson,  (Ark.)  163  SW  1157;  Mem- 

fhis.  etc„  R.  Co.  v.  Steel,  108  Ark. 
4.  166  SW  183,  AnnCasI916B  198; 
St.  Louis,  etc..  R.  Co.  v.  BiUlngaley, 
79  Ark.  836.  96  SW  367;  Richmond, 
etc.,  R.  Co.  V.  cnilldress,  86  Ga.  85, 
12  SE  801;  Qabriel  v.  St.  Loula,  etc., 
R.  Co.,  135  Mo.  A.  222,  116  SW  3; 
Missouri,  etc.,  R.  Co.  v.  Allen,  53 
Tex.  Civ.  A.  433,  115  SW  1179.  (3) 
For  Injuries  caused  by  a  sudden  Jerk 
or  a  sudden  Btopping  of  the  train 
or  the  car.  GalneBvflle  Midland  R. 
Co.  V.  Jackson,  1  Oa.  A.  632,  67  SE 
1007;  McCarthy  v.  Boston  EI.  R.  Co., 
207  Mass.  661,  93  NE  694;  Black  v. 
Boston  El.  R.  Co.,  206  Mass.  80,  91 
NE  891  (holding  that  tesUmony  of 
plaintiff  that  the  street  car  on  which 
she  was  riding  was  stopped  more 
suddenly  than  any  on  which  she  had 
ever  ridden,  and  that  she  had  ridden 
on  electric  cars  for  a  long  time, 
showed  that  the  manner  of  stopping 
was  not  one  of  the  kind  Incident  to 
travel  on  an  electric  car);  Thomure 
v.  St.  Louis,  etc.,  R.  Co.,  191  Mo.  A. 
640,  177  SW  708;  Allen  v.  Dunham, 
188  Mo.  A.  193,  176  SW  136;  Wilson 
V.  Omaha,  etc.,  R.  Co.,  99  Nehr.  693, 
157  NW  626:  Suttle  v.  Southern  R. 
Co.,  150  N.  C.  668.  64  SE  778:  Shaw- 
nee-Tecumseh  Tract.  Co.  v.  wollard, 
(Okl.)  168  P  1189;  Norfolk,  etc..  R. 
Co.  V.  Rhodes.  109  Va.  176.  63  SE 
445;  Klneinger  v.  Chicago,  etc.,  R. 
Co,,  166  Wis.  497,  146  NW  618.  (4) 
For  Injuries  to  a  passenger  on  a 
street  car,  by  being  violently  thrown 
down  by  rounding  a  curve  at  too 
high  a  speed.  Witters  v.  Metropoli- 
tan St.  R.  Co..  161  Mo.  A.  488,  132  SW 
38.  (6)  For  Injuries  caused  by  the 
shutting  of  the  car  door  owing  to  a 
sudden  starting  of  the  train.  Ken- 
tucky, etc.,  Bridge  Co.  v.  Qulnkert, 
2  Ind.  A.  244.  28  NE  338.  (6)  For 
injuries  caused  to  a  passenger  on  a 
street  car  while  standing  on  the  run- 
ning board  by  being  struck  by  an- 
other car  passing  on  another  track. 
Ft.  Wayne  Tract.  Co.  v.  Hardendorf. 
164  Ind.  403,  72  NE  593.  (7)  To 
show  negllgenc«  in  running  the  car 
around  a  curve  at  a  rapid  speed. 
Buckman  v.  St.  Paul  City  K.  Co..  115 
Minn.  488.  132  NW  992.  (8)  To  war- 
rant a  flndlng  that  the  carrier  was 


negligent  In  permitting  the  steps  of 
a  street  car  to  become  crowded  so 
that  plaintiff  could  not  get  inside, 
and  that  plaintiff  was  not  negligent 
in  assuming  such  position.  Elnert- 
sen  v.  San  Francisco  United  R.  Co., 
25  Cal.  A.  134,  142  P  1086.  (9)  To 
show  that  the  cars  were  negligently 
coupled  with  unusual  and  unneces- 
sary violence.  Ijancon  v.  Morgan's 
Louisiana,  etc.,  R.,  etc.,  Co.,  12?  La. 
1.  63  S  365;  Allison  v.  St.  Louis,  etc., 
R.  Co.,  157  Mo.  A.  72,  187  SW  896: 
Mitchell  V.  ChtCBEO,  etc.,  R.  Co..  132 
Mo.  A.  143,  112  SW  291;  Texas,  etc., 
R.  Co.  V.  Boleman.  (Tex.  Clv.  A.) 
112  SW  805.  (10)  To  show  negli- 
gence by  defendant  In  running  its 
train  across  the  line  of  movement 
of  passengers  In  going  to  or  in  leav- 
ing the  train  or  car.  Bigger*  v.  New 
York  Cent.,  etc..  R.  Co.,  157  App.  Dlv. 
246,  141  NYS  827;  Besecker  v.  Dela- 
ware, etc.,  R.  Co.,  220  Pa.  507,  69  A 
1039,  123  AmSR  714,  14  AnnCas  21. 
(11)  To  show  thaL  the  car  was 
started  with  extraordinary  violence. 
Nolan  V.  Newton  St.  R.  Co.,  206  Mass. 
384,  92  NE  505.  (12)  To  warrant  a 
finding  that  the  shaking  up  re- 
ceived by  plaintiff,  which  was  the 
alleged  cause  of  the  Injury,  was  not 
the  kind  incident  to  the  ordinary 
travel.  Bell  v.  New  York,  etc.,  R. 
Co.,  217  Ma^s.  408,  104  NE  963. 

fbl  STldeuee  held  Inaolllelenti 
(1)  To  sustain  a  recovery  for  inju- 
ries caused  by  negligence  in  the  man* 
agement  or  the  operation  of  a  train 
or  a  car.  Southern  R,  Co.  v.  Hill. 
(Ala.)  39  S  987  (sudden  stop);  For- 
ter  v.  Chicago  City  R.  Co.,  187  III. 
A.  28;  Feldsteln  v.  New  York  City 
R.  Co.,  103  NYS  219.  (2)  For  the 
death  of  a  passenger  falling  from 
the  train  through  thb  open  door  of 
a  vestibule.  Hart  v.  St.  Louis,  etc., 
R.  Co.,  BO  Kan.  699,  102  P  1011. 
(3)  To  show  negligence  In  manage- 
ment or  operation  generally.  St. 
Louis,  etc.  V.  Oleson,  81  Ark.  406, 
99  SW  885;  Kruck  V.  Connecticut 
Co.,  84  Conn.  401.  80  A  162:  Ware  v. 
Illinois,  etc..  R.  Co..  119  111.  A.  466; 
State  V.  United  R.,  etc.,  Co.,  98  Md. 
397,  56  A  789;  Heyward  v.  Boston, 
etc..  R.  Co.,  169  Mass.  466,  48  NE 
778;  Frohrlep  v.  Lake  Shore,  etc.,  R. 
Co..  131  Mich.  459,  91  NW  748:  Mad- 
den V.  New  York  Cent.,  etc.,  R.  Co., 
98  App.  Dlv.  406.  90  NYS  261  [mod  on 
other  grounds  100  App.  Dlv.  614  mem, 
91  NYS  1102  mem]:  Cuaiek  v.  Inter- 
urban  St.  R.  Co.,  86  NYS  768.  (4) 
To  show  negligence  In  respect  to  a 
door  closing  on  a  passenger's  hand. 
Casey  v.  New  York,  etc.,  R.  Co..  207 
Mass.  443,  93  NE  926;  Hunt  v.  Bos- 
ton El.  R.  Co.,  201  Mass.  182,  87  NE 
489;  Speaks  v.  Metropolitan  St.  R. 
Co.,  179  Mo.  A.  311.  166  SW  864; 
Ooss  v.  Northern  Pac.  R.  Co.,  48  Or. 
439.  87  P  149.  (5)  To  show  neg- 
ligence In  respect  to  overcrowding  a 
street  car.  Osteen  v.  Dallas  Cons. 
Electric  St.  R.  Co.,  (Tex.  Clv.  A.) 
145  SW  643.  (6)  To  show  a  cus- 
tom to  warn  passengers  on  a  freight 
train  before  moving  the  train  after 
It  had  come  to  a  stop  at  a  station. 
Block  V.  Chicago,  etc.,  R.  Co,,  132 
Minn.  118,  155  NW  1072. 

[c]  SviOenoe  held  InniAolMt  to 
■how  negUnmte  In  mapeot  to  j«rk- 
laor  or  Joltang  of  car  or  traliu — (i> 
Midland  Valley  R.  Co.  v.  Page,  182 
Fed.  126;  Quick  v.  Wyandotte,  etc., 
R.  Co.,  143  Mich.  443,  107  NW  104; 
Hawk  v.  Chicago,  etc.,  R.  Co..  130 
Mo.  A.  658.  108  SW  1119;  Kiefer  T. 
Brooklyn  Heights  R.  Co.,  Ill  App. 
niv-  404.  97  NYS  841;  Hlraoh  v. 
Union  R.  Co.,  48  Misc.  627,  96  NYS 
333.  (2)  In  order  for  a  passenger  to 
recover  for  an  Injury  from  a  jerk. 
Jolt,  or  lurch,  he  must  show,  by  evi- 
dence of  what  the  motorman  did, 
that  he  was  negligent  In  the  way  he 
stopped  or  started  the  car,  or  by 
evidence  of  what  took  place  as  a 
physical  fact,  or  of  what  appeared 
to  take  place  as  a  physical  fact,  and 
It  Is  not  enough  for  witnesses  to 
testify  that  the_jerk  was  unusual. 
Work  V.  Boston  El.  R.  Co.,  207  Mass. 


447,  98  NE  693.  (3)  Evidence  that 
a  street  car  passenger  was  Injured 
by  a  "sudden  terrible  jerk"  Is  in- 
sufilcient  to  sustain  a  finding  of  neg- 
ligence, unless  It  appears  that  the 
Jerk  was  extraordinary.  Rust  v. 
Springfield  St.  R.  Co.,  217  Mass. 
116,  104  NE  367.  (4)  Where  after 
plaintiff  stated  that  the  car  on 
which  she  was  riding  was  started 
ahead  with  a  motion  "like  three 
bounds,"  and  that  she  was  thrown 
against  another  seat  and  injured, 
she  was  shown  a  written  statement 
by  her  to  a  claim  agent,  made  soon 
after  the  accident,  In  which  uhe 
stated  that  the  car  started  in  the 
usual  way,  and  she  was  then  asked 
"The  statement  you  then  made  do 
you  now  say  Is  a  fact?"  to  which 
she  replied  in  the  atHrmatlve,  her 
answer,  after  having  had  her  atten- 
tion called  to  her  previous  state- 
ment, affirmed  the  truth  thereof, 
thus  showing,  that  there  was  no  neg- 
ligence in  starting  the  car.  Tupper 
V.  Boston  El.  R.  Co.,  204  Mass.  151. 
90  NE  422.  <6)  The  mere  expres- 
sion of  opinion  by  plaintiff  and  by 
one  of  his  witnesses  that  the  rock- 
ing or  lurching  of  the  train  was 
unusual  and  extraordinary  Is  in- 
sufficient to  show  defendant's  negli- 
gence. Norfolk,  etc.,  R.  Co.  v. 
Rhodes,  109  Va.  176,  68  SE  446. 
(61  The  fact  that,  in  an  action  for 
injuries  by  being  thrown  on  account 
of  a  jerk  of  a  cable  car,  plaintiff 
testifies  that  the  car  stopped  and 
was  Jerked  forward,  and  then 
stopped  within  two  feet,  which 
would  be  Impossible,  does  not 
show  that  there  was  no  Jerk,  since 
it  was  merely  a  matter  of  opinion, 
which  In  his  condition  he  could  not 
have  known.  Setzler  v.  Metropoli- 
tan St.  R.  Co.,  287  Mo.  4B4.  127  SW 
1.  (7)  The  testimony  of  witnesses, 
in  an  action  against  a  street  railroad 
company  for  Injuries  sustained  by  a 
passenger  by  reason  of  the  stopping 
of  the  car  by  a  sudden  Jerk,  that 
the  jerk  was  caused  by  the  sudden 
application  of  the  brake,  where  the 
witnesses  failed  to  testify  that  they 
saw  the  motorman  apply  the  brake, 
but  inferred  the  cause  from  what 
happened,  was  insufllclent  to  show 
the  cause  of  the  jerk,  or  that  the 
application  of  the  brake  was  negli* 
gently  done,  which  evidence  was  es- 
sential to  a  recovery.  Conroy  v. 
Detroit  United  R.  Co.,  139  Mich.  173, 
102  NW  641.  104  NW  319. 

[d]  £lsT»tora;  svldano*  luld  snflU 
otont  to  sustain  a  recovery  for  in- 
juries to  a  passenger  caused  by  neg- 
ligence in  operation.  Minot  v. 
Shavely.  189  Fed.  726,  111  CCA  263; 
Swan  V.  Boston  Store  of  Chicago, 
181  111.  A.  84  (gross  negligence); 
RuBSo  V.  Morris  Bldg.,  etc.,  Impr. 
Assoc.,  104  La.  42S,  2S  S  46;  Clark 
v.  Scandinavian -American  Bank,  113 
Minn.  93.  128  NW  1114;  Howard  v. 
Scarrltt  Est.  Co.,  161  Mo.  A.  652. 
144  SW  18S  (In  respect  to  a  child  in 
the  car) ;  Chambers  v.  Kupper-Ben- 
son  Hotel  Co.,  164  Mo.  A.  249,  134 
SW  46 ;  Wagner  v.  Farmer's,  etc., 
Ins.  Co.,  90  Nebr.  463.  133  NW  660; 
Quimby  v.  Bee  Bldg.  Co.,  87  Nebr. 
193,  127  NW  118,  188  AmSR  477; 
Cunningham  v.  Mutual  Reserve  L. 
Ina.  Co.,  126  App.  Dlv.  688,  109  NYS 
10 TO;  Ingrafla  v.  Samuels,  71  App. 
Div.  14,  76  NYS  718:  Bullock  v.  But- 
ler Exch.  Co.,  24  R.  I.  60,  62  A  122. 

[e]  SlSTatoxs;  ATldeno*  ImU  Is- 
■nMolent  to  show  negligence  In  the 
management  or  the  operation  of  an 
elevator.  State  v.  Green,  06  Md.  Z17, 
52  A  678. 

[f]  The  testtmony  of  th*  er«w  of 
a  freight  train,  that  the  shunting  of 
the  cars,  whereby  plaintiff,  a  passen- 
ger on  the  way  car,  was  Injured, 
was  done  with  the  highest  degree  of 
care  consistent  with  the  practical 
handling  of  the  train.  Is  not  neces- 
sarily conclusive  that  such  care  was 
in  fact  exercised.  Moore  v.  Sagi- 
naw, etc.,  R.  Co..  115  Mich.  108,^2 
NW  1112. 

B7.   See  cases  fefra^-tiite^iK|tj^ 
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to  the  derailment  of  a  car  or  train;"  or  in  respect 
to  negligence  in  causing  a  collision and  also  in 

[a]    BtUmum  iMld  snlBolaiiti  fl) 

To  sustain  a  recovery  for  Injuries 
received  by  falling  or  being  thrown 
from  a  car  or  train  through  the 
neElIgence  of  the  carrier.  St.  I^uls, 
etc!,  r1  Co.  v.  Duttey.  122  Ark.  429. 
181  SW  748;  East  Tennessee,  etc^ 
B.  Co.  V.  Hyde.  89  Qa.  721.  16  SE 
621:  Chicago  City  R.  Co.  v.  Young, 
62  ill.  238;  Dallas  v.  East  St.  Louis, 
etc.  B.  Co.,  188  111.  A.  420;  Teal  y. 
St.  IjOUIs,  etc.,  R.  Co.,  185  111.  A.  S3; 
t40utHvlUe  R.  Co.  V.  Bohon,  99  SW 
91B,  30  KyL  862;  Coy  v.  Boston  El. 
R.  Ca,  212  Mass.  Stf7.  98  NB  1041; 
Cutta  V.  Boston  El.  R.  Co.,  202  Mass. 
450,  89  NB  21:  Foley  v.  West  End 
St  R.  Co.,  19i  Mass.  332,  81  NE 
189;  Robinson  v.  Chicago,  etc.,  R. 
Co..  185  Mich.  254,  97  NW  689;  Ta- 
«oo,  etc.,  R.  Co.  V.  Tillman,  104  Miss. 
692,  61  S  668;  Lindsay  v._ St.  Louis, 
etc.,  R.  Co.,  (Mo.  A.)  178  SW  276; 
Mitchell  V.  Chicago,  etc.,  R.  Co..  132 
Mo.  A.  143,  112  aw  291:  McQrath  V. 
Nassau  Electric  R.  Co.,  127  App.  X>lv. 
63,  112  NTS  471  (pushed  from  car  by 
conductor);  rarrelt  v.  Houston,  etc., 
R.  Co..  51  Hun  640,  4  NTS  597; 
Miller  v.  Philadelphia  Rapid  Tran- 
sit Co.,  231  Pa.  627,  80  A  1108: 
Louisville,  etc.,  R.  Co.  v.  Ray.  101 
Tenn.  1.  46  SW  664;  Gulf,  etc.,  R. 
Co.  v.  Franklin,  (Tex.  Civ.  A.)  165 
SW  663;  San  Antonio,  etc.,  R.  Co.  v. 
Choate,  22  Tex.  Civ.  A.  618,  56  SW 
214  (corroboration  by  two  wit- 
nesses). (2)  For  Injuries  received  by 
being  thrown  from  a  car  while  round- 
ing a  curve.  Samuels  v.  California 
St.  Cable  R.  Co.,  124  Cal.  294.  66  P 
1115  (holding  that,  where  a  passen- 
ger was  thrown  from  a  street  car 
while  it  was  rounding  a  curve,  and 
injured,  his  testimony  that  the  car 
was  going  at  an  unusually  rapid 
rate  of  speed  Is  BUfllclent  to  sus- 
tain a  verdict,  where  other  passen- 

?arB  were  thrown  at  the  same  time); 
ndlanapolls  Tract.,  etc.,  Co.  v.  Beck- 
man,  40  Ind.  A.  100,  81  NE  82;  Neu- 
mann V.  St.  Louis  Transit  Co..  115 
Mo.  A.  269.  90  SW  1165:  Zlmmer  v. 
Fox  River  Valley  Electric  R.  Co., 
118  Wis.  614,  95  NW  957.  (3)  For 
Injuries  received  in  falling  through 
the  open  door  of  a  vestibule,  John- 
ston V.  St.  Louis,  etc..  R.  Co.,  150 
Mo.  A.  304.  130  SW  413;  Kearney  v. 
Oregon  R..  etc.,  Co..  69  Or.  12.  112 
P  1083.  115  P  593;  Fern  v.  Penn- 
sylvania R.  Co..  250  Pa.  487.  95  A 
690. 

[b]   Bvldettce  held  insnfllcient t  (I) 

To  BUBtaln  a  recovery  for  Injuriea 
received  In  falling  or  being  thrown 
from  a  train  or  car  through  the  neg- 
ligence of  the  carrier.  Chicago,  etc., 
R.  Co.  v.  Brown,  111  Ark.  288.  163 
SW  526;  Schroeder  v.  East  St.  Louls. 
etc.,  R.  Co.,  186  III.  A.  582;  Mumaugh 
V.  Chicago  City  R.  Co.,  180  111.  A. 
229;  Krug  v.  Chicago,  etc.,  R.  Co.. 
155  III.  A.  114;  Gayle  v.  Louisville, 
etc..  R.  Co..  163  Ky.  459,  173  SW 
1113;  Lunaford  v.  Louisville,  etc.,  R. 
Co..  153  Ky.  283.  155  SW  378;  Cin- 
cinnati, etc.,  R.  Co.  V.  Halcomb,  78 
SW  205,  25  KyL  1444;  Baltimore,  etc., 
Turnp.  Road  v.  Cason,  72  Md.  377. 
20  A  113;  Sheehan  v.  Nassau  Electric 
R.  Co..  143  App.  Dlv.  621,  128  NTS 
646;  Adams  v.  New  Tork  City  R.  Co., 
125  App.  Dlv.  551.  109  NTS  1019  (bv 
Budden  Jerk);  Dubnow  v.  New  Tork 
City  R.  Co..  122  App.  Div.  723,  107 
NTS  729;  Keenan  v.  Metropolitan  St. 
R.  Co.,  118  App.  Dtv.  66,  103  NTS 
61;  Adams  v.  New  Tork  City  R.  Co.. 
116  App.  DIv.  315.  101  NTS  510; 
Ehrhard  v.  Metropolitan  St.  R.  Co., 
68  App.  Div.  613.  68  NTS  467;  Arm- 
strong v.  Metropolitan  St.  R.  Co.,  23 
Apn.  Div.  187.  48  NTS  697;  Brennan 
V.  Brooklyn  Heights  B.  Co..  12  Misc. 
670,  38  NTS  862;  Mellwltz  v.  Man- 
hattan R.  Co..  17  NTS  112;  Sand- 
ford  V.  Hestonville.  etc.,  R.  Co.,  136 
Pa.  84.  20  A  799;  San  Antonio,  etc. 
R.  Co.  V.  Choate,  (Tex.  Civ.  A.)  43 
8W  687:  San  Antonio,  etc.,  R.  Co.  v. 


actions  for  injuries  to  pasaei^rs,  caused  by  the 


Choate.  (Tex.  Civ.  A.)  35  SW  180. 
(2)  For  injuries  received  In  falling 
or  being  thrown  from  a  car  while 
it  was  rounding  a  curve.  Anderson 
V.  Boston  El.  R.  Co..  220  Mass.  28, 
107  NE  376;  Vogler  v.  Central  Cross- 
town  R.  Co..  83  App.  Dlv.  101,  82  NTS 
486;  Bruce  v.  Brooklyn  Heights  R. 
Co..  68  App.  Dlv.  242.  74  NTS  824: 
Muiler  V.  Second  Ave.  B.  Co.,  48 
N.  T.  Super.  646. 

[c1  Tlw  nneorroborated  tsstlmoay 
of  platntllT  as  against  the  testimony 
of  several  witnesses  for  defendant  is 
insufficient  to  sustain  a  verdict  In 
his  favor.  Tyrrell  v.  MetropoliWn 
St.  R.  Co.,  110  App.  Div.  878,  96  NTS 
490. 

[d]  Tagns  and  InflaBnita  tMtt- 

monyj —  ( 1 )  IDx  pressi  ona  such  as 
"very  fast,"  "Jerk,"  and  "sudden 
jerk,  used  in  testimony  in  an  ac- 
tion against  a  carrier  for  Injuries 
caused  by  being  thrown  from  a  car 
are  vague.  Indefinite,  and  meaning- 
less, and  unaccompanied  by  other  and 
more  definite  evidence  do  not  tend  to 
prove  negligence.  Chicago  Union 
Tract.  Co.  v.  Ducksteln.  138  III.  A. 
889  ratr  234  111.  617,  85  NE  195]. 
(2)  When  the  testimony  of  a  pas- 
senger leaves  It  in  doubt  whether  he 
fell  ott  or  was  pushed  off  the  car, 
and  also  leaves  It  in  doubt.  If  he  wa3 
pushed  off.  whether  the  conductor  or 
some  third  person  pushed  him  off, 
there  being  no  evidence  to  clear  up 
this  doubt.  plalntllTs  complaint  will 
be  dismissed.  PIxley  v.  Third  Ave. 
B.  Co..  33  N.  T.  Super.  406. 

[e]  BvUence  that  the  passaaiffaT 
ms  found  itear  Oi*  tracks  in  a  posi- 
tion showing  -that  he  had  oeen 
dragged  by  the  cars  for  some  dis- 
tance la  evidence  that  In  attempting 
to  paas  from  one  car  to  another  he 
fell  between  the  cars  by  reason  of 
imperfections  in  the  passageway. 
Chicago,  eta,  B.  Co.  v.  Mock,  88 
III.  87. 

[f]  AM  to  duty  after  faU.— Where 

a  passenger  falls  from  a  rapidly 
moving  train,  every  employee  on  the 
train  as  soon  as  he  knows  of  the 
fall  must  be  conscious  of  the  im- 
pelling duty  to  stop  the  train,  or  to 
take  some  other  prompt  measure  to 
rescue  the  passenger,  and  the  failure 
so  to  do,  except  in  extraordinary 
cases,  la  strong  evidence  of  a  reck- 
less disregard  of  duty.  Brice  v. 
Southern  B.  Co.,  86  S.  C.  216,  67  SB 
243.  27  LBANS  768. 

68.  Roberts  v.  Sierra  R.  Co.,  14 
Cal.  A.  180,  111  P  519.  627. 

[a]  Bvtdeac*  Iwld  snflolMit  to 
sustain  a  recovery  for  injuries  caused 
by  a  derailment.  Newman  v.  Ala- 
bama Great  Southern  R.  Co.,  38  Fed. 
819;  St.  Louis  Southwestern  R.  Co. 
V.  Leflar.  104  Ark.  628,  149  SW  630; 
Louisville,  etc.,  R.  Co.  v.  Jones,  108 
Ind.  551,  9  NE  476;  Powell  v.  Union 
Pac.  R  Co.,  256  Mo.  420.  164  SW 
628;  Johnson  v.  St.  Louis,  etc..  R. 
Co..  173  Mo.  307,  73  SW  173:  Mer- 
rlelees  v.  Wabash  R.  Co.,  163  Mo. 
470.  63  SW  718;  Patterson  v.  Spring- 
field Tract.  Co..  178  Mo.  A.  260.  163 
SW  956 ;  Mefford  v.  Missouri,  etc.. 
n.  Co..  121  Mo.  A.  647.  97  SW  602" 
Emerson  v.  Butte  Electric  R.  Co..  46 
Mont.  454.  129  P  819:  Illinois  Cent. 
R.  Co.  V.  Porter.  117  Tenn.  13,  94 
SW  666.  10  AnnCas  789;  Houston, 
etc.,  R.  Co.  V.  Lee,  69  Tex.  666,  7 
SW  324;  Texas,  etc..  R.  Co.  v,  Ham- 
ilton. 66  Tex.  92.  17  SW  406;  Inter- 
national, etc.,  R.  Co.  V.  Eerthea,  (Tex. 
Clv.  A.)  179  SW  1087;  Abilene,  etc., 
R.  Co.  V.  Burleson.  {Tex.  Clv.  A.)  173 
SW  517;  Ft.  Worth,  etc.,  R.  Co.  v. 
Matchett,  (Tex.  Clv.  A.)  1G2  SW 
1113;  Chicago,  etc..  R.  Co.  v.  Cain. 
37  Tex.  Civ.  A.  631,  84  SW  682; 
Mexican  Cent.  R.  Co.  v.  Laurlcella 
(Tex.  Clv.  A.)  26  SW  301. 

[b]  Bvldano*  lieia  Insnfldrnt  to 
sustain  a  recovery  for  Injuries  caused 
by  a  derailment.    Whipple  v.  Mich- 


igan Cent.  R.  Co.,  130  Mich.  460.  96 
NW  287;  Hudson  v.  Ft.  Worth,  etc.. 
R.  Co..  (Tex.  Clv.  A.)  139  SW  617. 

[cl  Proof  that  an  elactxli)  oar  latt 
ttis  track  and  turned  around  so  as 
to  stand  almost  at  right  angles  to 
the  track,  thereby  injuring  a  passen- 
ger. Justifies  a  finding  of  negligence 
of  some  kind.  James  v.  Boston  Bl. 
B.  Co..  201  Mass.  263.  87  NE  474. 

69.  Potts  V.  Chicago  City  R.  Cto.. 
33  Fed.  610:  Hunt  v.  Metropolitan 
St.  R.  Co.,  126  Mo.  A.  79.  108  SW 
1088;  Wadelclnd  v.  Southern  Pac 
Co..  20  Nev.  292,  21  P  682;  Dearden 
V.  San  Pedro,  etc,  R.  Co.,  SS  Utah 
147.  98  P  271. 

[a]  Bvidsnoa  lUU  BOiBclMiti  (1) 
To  snow  negligence  in  causing  a  col- 
lision and  to  sustain  a  recovery  for 
injuries  caused  thereby.  Klmlc  v. 
San  Jose-Los  Gates  Interurban  R 
Co.,  156  Cal.  379,  104  P  986:  Bond 
v.  San  Francisco  United  R.  Co..  24 
Cal.  A.  157,  140  P  982;  Klein  v. 
Atchison,  etc..  R.  Co..  12  Cal.  A.  285, 
107  P  147;  Brockett  v.  Fair  Haven, 
etc.,  R.  Co.,  73  Conn.  428.  47  A  763; 
Central  of  Georgia  R.  Co.  v.  Stancel, 
118  Ga.  142,  44  SE  975;  Atlantic 
Coast  Line  R.  Co.  v.  Adeeb,  15  Ga. 
A.  842,  84  SE  316;  Wood  v.  Louis- 
ville, etc.,  R.  Co.,  183  111.  A.  643; 
Cleary  v.  Bloomlngton,  etc.  Electric 
R.  Co.,  150  111.  A.  418;  Eckels  v. 
Boylan.  136  111.  A.  268;  Cicero,  etc. 
St.  R.  Co.  v.  Reiser,  115  111.  A.  146; 
West  Chicago  St.  R.  Co.  v.  Williams. 
87  111.  A.  648;  LoulavlUe,  etc..  R.  Co. 
V.  Masale,  138  Ky.  449.  128  SW  330; 
Ellison  v.  Boston,  etc  St.  R.  Co.. 
216  Maes.  180.  103  NE  303;  Doherty 
v.  Boston,  etc.  St.  R.  Co..  207  Mass. 
27,  92  NE  1026;  Llndenbaum  v.  New 
York,  etc.,  R.  Co..  197  Mass.  314,  84 
NE  129;  Sloan  v.  Detroit  United  R. 
Co.,  172  Mich.  68,  137  NW  691; 
Van  Orman  v.  Lake  Shore,  etc.,  R. 
Co.,  162  Mich.  185.  115  NW  968; 
Price  V.  Metropolitan  St.  R.  Co..  220 
Mo.  435,  119  SW  932.  132  AmSR  688; 
Rice  V.  Chicago,  etc..  R.  Co.,  153  Mo. 
A.  35,  131  SW  374  (collision  with  tree 
on  track);  Wolven  v.  Springfield 
Tract.  Co..  143  Mo.  A.  643.  128  SW 
512;  Gorman  v.  .New  Tork.  etc..  R, 
Co.,  194  N.  Y.  488.  87  NE  682;  Smith 
V.  Metropolitan  St.  R.  Co..  92  App. 
Dlv.  213,  86  NTS  1087:  Faris  v. 
Brooklyn  Cl^,  etc.,  R.  Co..  46  App. 
Dlv.  231,  61  NTS  670:  Bowles  v. 
Rome.  etc.  R.  Co.,  46  Hun  S24- [aft 
113  N.  T.  648  mem.  21  NE  414  memi; 
Oarber  v.  Joltne,  119  NTS  1070; 
Franklin  v.  Forty-Second  St.,  etc. 
R.  Co.,  8  NTS  229;  Cleveland,  etc. 
R.  Co.  V.  Sites,  31  Oh.  CIr.  Ct.  167; 
Ft.  Worth,  etc.,  R.  Co.  v.  Neal,  (Tex. 
Clv.  A.)  140  SW  398;  ToUeman  v. 
Sheboygan  Light,  etc..  Co.,  148  Wis. 
197,  134  NW  406.  (2)  To  show  or- 
dinary negligence  In  causing  a  col- 
lision and  not  wanton  or  malicious 
Injury.  Shelton  v.  Canadian  North- 
ern R.  Co..  189  Fed.  153;  Denny  v. 
Chicago,  etc..  R.  Co.,  150  Iowa  460, 
130  NW  363.  (8)  To  warrant  a 
finding  that  the  collision  was  not 
caused  by  an  act  of  God,  but  re- 
sulted from  the  negligence  of  the  car- 
rier, authorizing  a  recovery.  Sandy 
V.  Lake  St  El.  R.  Co..  235  111.  194. 
85  NE  300  rafr  137  111.  A.  2441.  (4) 
To  sustain  an  averment  that  the  di- 
rect cause  of  the  collision  was  the 
high  rate  of  speed  at  which  one  of 
the  cars  was  moving.  Chicago  City 
R  Co.  V.  Pural.  224  lU.  324,  79  NB 
686  [aff  127  111.  A.  652].  (5)  To  show 
that  the  collision  was  due  solely 
to  an  unwarranted  interference  with 
block  signals  by  a  passenger  on  one 
of  the  cars,  for  which  the  carrier 
was  In  no  way  responsible.  Brun- 
dage  V.  Fonda,  etc..  B.  Co..  127  App. 
Dlv.  475,  111  NTS  80.  (6)  To  show, 
as  a  matter  of  law,  that  the  con- 
ductor and  motorman  complied  with 
an  ordinance  rcQUlrlng  every  motor* 
man  to  atop  his  car  at  least  twenty 
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carrier's  negligence  in  talcing  np'"  or  setting  down  ]  passengeis,**  sneh  as  in  starting  the  car  before 


feet  from  a  railroad  crossing,  and 
every  conductor  to  pass  In  front  of 
his  car  to  enable  him  to  ascertain 
whether  there  Is  any  danger  before 
slEnaling  the  car  to  cross.  Bar- 
tholomaus  v.  Milwaukee  Electric  R.. 
etc.,  Co.,  129  Wis.  388,  109  NW  143. 
(7)  To  show  gross  negligence  in  the 
management  of  the  trains,  authoriz- 
ing punitive  damages.  Louisville, 
etc.,  R.  Co.  V.  Marshall.  110  SW  885, 
33  KvLi  639.  (8)  In  an  action  for 
injuries  to  a  street  car  passenger 
in  a  collision  between  the  car  and 
the  railroad  train  at  a  crossing,  to 
warrant  a  finding  that  the  operatives 
of  the  street  car  were  guilty  of  a 
violation  of  a  statute  requiring  the 
operatives  of  a  car  to  come  to  a 
full  stop  at  a  railroad  crossing. 
Montgomery  St.  R.  Co.  v.  Lewis.  148 
Ala.  134.  41  S  736. 

[b]  BTldsBM  held  lunilleiMit  to 
show  negligence  in  causing  a  col- 
lision and  to  sustain  a  recovery  for 
injuries  caused  thereby.  Grlswold  v. 
Chicago  City  R.  Co..  150  III.  A.  614; 
Pittsburgh,  etc..  R.  Co.   v.  Spencer, 

98  Ind.  1B6;  McCoy  v.  Louisiana,  etc., 
R.  Co.,  13S  La.  987,  S8  S  100; 
Trenchard  v.  New  Orleans  R..  etc, 
Co.,  123  La.  Se,  48  9  675;  Ca8i>er  v. 
New  Orleans  R.  etc,  Co..  121  La.  603, 
46  S  666;  Stewart  Taxi-Service  Co. 
v.  Getz,  lis  Md.  171,  84  A  8S8;  Singer 
Sewing  Mach.  Co.  v.  Springfield  St. 
R.  Co..  216  Mass.  138,  108  NE  288; 
Mullin  T.  Boston  BI.  R.  Co..  ISS  Mass. 
522,  70  NE  1021:  Willard  v.  Iowa 
Cent.  R.  Co.,  108  Minn.  304,  122  NW 
169;  Snider  t.  Chicago,  etc.,  R.  Co., 

108  Mo.  A.  284.  88  SW  530;  Vlckery 
V.  Interborough  Rapid  Transit  Co.. 
128  App.  Div.  781,  111  NTS  205; 
Snediker  v.  Nassau  Electric  R.  Co., 
41  App.  Div.  628.  68  NTS  4S7;  Hol- 
lingaworth  v.  Skelding,  142  N.  C.  246, 
65  SB  212;  Ohio  Tract.  Co.  v.  Miller, 
32  Oh.  Clr.  Ct.  348;  Oalnes  v.  Chester 
Tract.  Co.,  224  Pa.  52.  73  A  7;  Horton 
V.  Houston,  etc.,  R.  Co.;  46  Tex.  Civ. 
A.  639,  103  3W  467;  Hyde  v.  Seattle 
Electric  Co.,  48  Waah.  393,  93  P 
903 :  Bartholomaus  v.  Milwaukee 
Electric  R..  etc.,  Co.,  1X9  Wis.  888, 

109  NW  143. 

[c]  Mma  fMi*  oaa*. — (1)  Proof 
that  a  passenger  on  a  street  car  was 
injured  in  a  collision  between  the 
car  in  which  she  was  riding  and  the 
■car  of  another  carrier  at  a  street 
intersection  establishes  a  prima  facie 
case  of  negligence  against  both  com- 
panies. Schmidt  V.  Chicago  City  R. 
Co..  239  111.  494.  88  NB  276  [afT  144 
111.  A.  612].  Application  of  doctrine 
of  res  Ipsa  loquitur  see  supra  I 
1430.  (2)  The  allegations  of  neg- 
ligence being  shown,  a  prima  facie 
case  In  favor  of  plaintiff  Is  estab- 
lished by  evidence  tending  to  show 
that  defendant  was  the  owner  of  and 
operating  the  cars  In  the  collision, 
that  plaintiff  was  a  passenger  on  one 
of  the  colliding  cars,  that  the  cars 
came  Into  collision  while  he  was  In 
the  exercise  of  due  care  for  his 
own  safety,  and  that  he  was  In- 
jured as  a  result  of  such  collision. 
The  fact  that  plaintiff  at  the  trial  at- 
tempted to  prove  specific  acts  of  neg- 
ligence is  not  material  as  alTectlng 
the  prima  facie  case  thus  made  out. 
Wilson  V.  Chicago  City  R.  Co.,  144 
HI.  A.  604. 

[d]  BiQpla&atory  •rldsnoe.^ — Where 
in  an  action  against  a  carrier  for  In- 
juries to  a  passenger  a  witness  for 
defendant  who  set  the  brake  on  one 
of  the  cars  which  slid  into  a  col- 
lision testified  that  the  reason  the 
brakes  did  not  work  was  on  account 
of  the  drum  of  the  breke  having  too 
much  oil  on  it  causing  it  to  slip, 
the  jury  was  Justified  in  accepting 
auch  evidence  as  explanatory  of  the 
accident  North  Chicago  St,  R.  Co. 
V.  Boyd.  67  HI.  A.  536  [aff  166  111. 
416,  40  NE  956]. 

W.  Kopacfca  v.  New  Tork,  etc.. 
R.  Co.,  88  Conn.  82.  90  A  27;  Levy 
V.  New  Toi*  City  R.  Co.,  116  NTS 
666;  Koester  v.  Intertirban  St.  R.  Co., 

99  NTS  876;  SchestautMr   v.  Man- 


hattan R.  Co.,  9  NTSt  216  [aff  112 
N.  Y.  664  mem,  20  NE  413  mem); 
Vicksburgh,  etc..  R.  Co.  v.  Jackson, 
(Tex.  Civ.  A.)  188  SW  »2S;  Ralney 
V.  Grand  Trunk  R.  Co.,  84  Vt.  621, 
80  A  723 

[a]  Bvldanoa   hvld   snfflcint  to 

sustain  a  recovery  for  negligence  in 
taking  up  a  passenger,  Chicago 
Union  Tract.  Co.  v.  Lundahl.  216  III. 
289,  74  NE  155  [aff  117  111.  A.  220J; 
Paulaln  v.  Chicago  City  R.  Co..  177 
III.  A.  87;  Hayward  v.  Metropolitan 
West  Side  El.  R.  Co.,  174  HI.  A. 
408;  Bolce  v.  Des  Moines  City  R.  Co., 
153  Iowa  472,  133  NW  657;  Louis- 
ville, etc.,  R.  Co.  v.  Arnold,  102  SW 
322,  31  KyL  414;  Kentucky,  etc.,  R. 
Co.  V.  Shrader,  80  SW  1094.  26  KyL 
206  (struck  by  a  brake  handle  which 
had  become  released) ;  Mosbach  v. 
Union  R.  Co.,  129  App.  Div.  543,  114 
NYS  282  l&ft  197  N.  Y.  599,  91  NE 
1118];  Erfcius  v.  Brooklyn  Heights 
R.  Co.,  63  App.  Div.  363,  71  NYS 
506;  Zampelll  v.  New  York  City  R. 
Co.,  55  Misc.  213,  105  NYS  109: 
Gaffney  v.  Brooklyn  City  R.  Co.,  6 
Misc.  1.  26  NYS  996;  Donnelly  v. 
Buffalo,  etc..  Tract  Co.,  40  Pa.  Super. 
110. 

[b]  Bvldanoa    IMIA  iuBlftolaat: 

(1)  To  sustain  a  recovery  for  neg- 
ligence In  taking  up  a  passenger. 
Birmingham  Electric  R.  Ca  v.  Clay. 
108  Ala.  233,  19  S  309;  Anderson  v. 
Metropolitan  West  Side  El.  R.  Co., 
181  111.  A.  465;  Tague  v.  Chicago  City 
R.  Co..  181  HI.  A.  846:  Brlce  t.  South 
Covington,  etc.,  R.  Co.,  93  SW  S7. 
29  KyL  873;  Wlnchell  v.  St.  Paul 
City  R.  Co.,  86  Minn.  446,  90  NW 
1060;  Schmeltser  v.  St.  Paul  City  R. 
Co..  80  Minn.  60.  82  NW  1092;  Quag- 
liana  V.  Jersey  City,  etc.,  R.  Co.,  77 
N.  J,  L.  101  71  A  43;  Egg  V.  Roches- 
ter R.  Co..  116  App.  Div.  804,  101 
NTS  195;  Fremont  v.  Metropolitan 
St.  R.  Co..  96  App.  Dlv.  617,  88  NYS 
752.  83  App.  Div.  414.  82  NYS  307; 
Schuman  v.  Brooklyn  Heights  R.  Co., 
117  NYS  145;  Llllienthat  v.  New 
York  City  R.  Co.,  95  NYS  593;  Tobln 
V.  Pennsylvania  R.  Co.,  211  Pa.  457. 
60  A  999;  Wright  v.  Sloux  Falls 
Tract.  System,  28  3.  D.  379.  133  NW 
696;  Northington  v.  Norfolk  R.,  etc., 
Co.,  102  Va.  446,  46  SB  475.  (2)  To 
show  negligence  In  merely  slacken- 
ing the  speed  of  a  car  while  a  pas- 
senger was  attempting  to  board  it. 
Reldy  v.  Metropolitan  St.  R.  Co.,  27 
Misc.  527,  68  NYS  326.  (3)  To  show 
negligence  In  suddenly  increasing  the 
speed  of  a^  slowly  moving  car  while 
a  person  was  attempting  to  board 
it,  Howard  v.  Forty-Second  St,  etc.. 
R.  Co..  126  App.  Dlv.  776,  110  NYS 
126;  Paulson  v.  Brooklyn  City  R.  Co.. 
13  Misc.  387.  34  NYS  244.  (4)  In 
an  action  against  a  railroad  for  fail- 
ure to  stop  its  train  a  sufficient  time 
to  allow  an  Intending  passenger  to 
board  the  same,  to  sustain  a  verdict 
for  punitive  damages  on  the  theory 
of  misconduct  of  the  conductor  in 
abusing  plaintiff,  which  was  testified 
to  only  by  plaintiff,  and  whose  tes- 
timony in  this  respect  was  contra- 
dicted by  many  other  witnesses.  Mo- 
bile, etc.,  R.  Co.  V.  Reeves,  80  SW 
471.  25  KyL  2236. 

61.  Ark. — Steptoe  v.  St.  Louis,  etc.. 
R.  Co.,  119  Ark.  76.  177  SW  417. 

Cal. — Wyatt  v.  Pacific  Electric  R. 
Co..  156  .Cal.  170.  108  P  892. 

Ky.— Illinois  Cent  R.  Co.  v.  Hurt, 
142  Ky.  198,  134  SW  144. 

Mass. — Farrington  v.  Boston  El.  R. 
Co..  202  Mb.su.  315.  88  NE  578. 

Mo. — Weber  v.  Kansas  City  Cable 
R.  Co.,  100  Mo.  194,  12  SW  804.  13 
SW  537.  18  AmSR  541.  7  LRA  819. 

S.  C— Crosby  v.  Seaboard  Alr-Llne 
R.  Co..  81  S.  C.  24.  61  SE  1064. 

Tex. — Smith  v.  Texas  Tract.  Co., 
(Civ.  A.)  180  SW  933;  Missouri,  etc.. 
R.  Co.  V.  cniurchlU,  (Civ.  A.)  171  SW 
517;  De  Castillo  v.  Oalveston,  etc.. 
R.  Co,,  42  Tex.  Civ.  A.  X08,  96  SW 
647. 

[a]  In  dstaniiiBiiv  whtrs  tli*  prs- 
poiidMmnM  of  fha  wvldMiM  is  the 

jury  may  take  Into  consideration  the 


presumption  and  Instincts  which 
naturally  lead  men  to  avoid  Injury 
and  preserve  their  own  lives.  Chicago 
City  R.  Co.  V.  Dlnamore,  68  IlLA. 
473  [rev  on  other  grounds  168  111. 
658,  44  NE  887]. 

[b]  BTldsnoa  held  snlBeisiLt:  (1) 
To  sustain  a  recovery  for  negligence 
in  setting  down  a  passenger.  South- 
ern R.  Co.  V.  Bandy,  120  Ga,  463,  47 
SB  923,  102  AmSR  112;  Savannah 
Electric  Co.  v.  Laokens  12  Ga.  A. 
765,  79  SE  53;  Augusta-Alken  R„  etc^ 
Corp.  V.  SIbert,  12  Ga,  A.  163.  76  SE 
1044;  Southern  R.  Co.  v.  Parham.  10 
Ga,  A.  531.  73  SB  763;  Simpson  v. 
Peoria  R.  Co.,  179  111.  A.  307;  Mag- 
gart  V.  Peoria  K.  Co.,  179  III.  A.  229; 
Gorza  v.  Peoria  R.  Co..  176  111.  A. 
117;  Chicago,  etc..  R.  Co.  v.  Collins, 
59  Ind.  A.  572,  108  NB  377.  1135; 
Bvansville  Electric  R.  Co.  v,  Lerch, 
40  Ind.  A.  147,  81  NR  225;  Atchison, 
etc.,  R.  Co.  v.  Loewe,  69  Kan.  843, 
74  P  234  [aff  76  P  431];  Loul»%ille 
R.  Co.  V.  Worley,  101  SW  926.  31 
KyL  96;  Houghton  v.  Louisville  R. 
Co..  81  SW  695.  26  KyL  393;  Pomroy 
v.  Bangor,  etc.,  R.  Co.,  102  Me.  497, 
67  A  561;  Seligson  v.  Bay  State  St. 
R.  Co.,  222  Mass.  267.  HO  NE  263; 
Champagne  v.  Boston  El.  R.  Co.,  217 
Mass.  315,  104  NE  724;  Foster  v. 
Old  Colony  St.  R.  Co..  182  Mass.  378, 
65  NE  795  (slippery  car  steps);  Paw- 
llcki  v.  Detroit  United  R.  Co.,  (Mich.) 
158  NW  162;  Krouse  v:  Detroit 
United  R.  Co.,  170  Mich.  438.  136  NW 
434;  Anderson  v.  Canadian  Northern 
R.  Co.,  130  Minn.  373.  153  NW  863; 
Yaxoo,  etc.  R.  Co.  v.  Hatch.  (Miss.) 
35  S  941:  Baughman  v.  Metropolitan 
St.  R  Co.,  (Mo.  A.)  177  SW  800; 
Brown  v.  Brooklyn  Heights  R.  Co., 
133  App.  Div.  276,  117  NYS  610: 
Bente  v.  Metropolitan  St  R.  Co.,  90 
App.  Dlv.  213.  86  NYS  85  [aff  180 
N.  T.  519  mem,  72  NE  1139  mem]; 
Tauger  v.  New  York  City  R.  Co.. 
104  NYS  681;  Bonney  v.  Bushwlck 
R.  Co.,  1  HowPrNS  (N.  Y.)  66; 
Enches  v.  New  York,  etc.,  R.  Co..  135 
Pa,  194.  19  A  939  (holding  that  where 
there  Is  positive  testimony  that  the 
train  was  not  in  motion  when  plain- 
tiff attempted  to  alight,  a  Judgment 
In  his  favor  will  not  be'  reversed  on 
the  ground  that  the  manner  of  his 
fall  showed  that,  under  the  laws  of 
mechanics,  the  train  must  have  been 
In  motion  at  the  time);  McCoUum  v. 
Pittsburg  R.  Co.,  61  Pa,  Super.  637; 
Missouri  Pac.  R.  Co.  v.  Wortham, 
73  Tex.  26,  10  SW  741,  3  LRA  368. 

(2)  To  sustain  a  recovery  for  in- 
juries caused  a  passenger  while 
alighting  from  a  moving  train  or 
car.  St.  Louis.  efc^R.  C?o.  v.  Plott, 
108  Ark.  292.  157  SW  385;  St  Louis, 
etc..  R.  Co.  v.  Leamons.  82  Ark,  604. 
102  SW  363;  Walters  v.  Missouri  Pac, 
R.  Co.,  82  Kan.  739.  109  P  173,  28 
LEANS  1058;  Illinois  Cent  R.  Co.  v. 
Hurt.  142  Ky.  198,  134  SW  144;  Patzk© 
V,  Minneapolis,  etc.,  R,  Co^  113 
Minn.  168,  129  NW  124;  Ft.  Worth, 
etc.,  R,  Co.  V.  Keith,  (Tex.  Criv.  A.) 
163  SW  142;  Gaines  v.  Ogden  Rapid 
Transit  Co..  44  Utah  512,  141  P  110. 

(3)  To  sustain  an  afnrmatlve  answer 
to  an  Interrogatory  as  to  whether 

flalntifl  alighted  from  a  moving 
rain  at  the  invitation  of  the  brake- 
man.  Pittsburg,  etc.,  R.  Co.  v.  Gray. 
(Ind,  A.)  69  NE  1000.  (4)  To  sus- 
tain a  recovery  for  negligence  in  set- 
ting down  a  passenger  at  a  place 
other  than  the  usual  stopping  place. 
Terre  Haute,  etc.,  R.  Co.  v.  Buck,  96 
Ind,  346.  49  AmR  168;  Johnson  v. 
Winona,  etc..  R.  Co.,  11  Minn.  296, 
88  AmD  83;  Englehaupt  V.  Erie  R. 
Co..  209  Pa.  182.  68  A  164;  Texas 
Cent  R.  Co.  v.  Claybrook.  (Tex.  Civ. 
A.)  178  SW  580;  Illinois  Cent  R.  Co. 
v,  Morrla.  (Tex.  Civ.  A.)  144  SW 
1163.  (5)  To  show  negligence  In 
falling  to  stop  the  car  in  renponse 
to  a  signal.  Dallas  Rapid  Transit 
R,  Co.  V.  Payne,  98  Tex.  211,  82  SW 
649  [rev  (Civ.  A.)  78  SW  1085]. 
(6)  To  show  n^llgence  on  the  part 
of  trainmen  In  caning  or  falling  to 
call  the  station.  /St.  Louis,  ate,  R. 
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the  passenger  has  had  a  reasonable  opportunity  to 
reach  a  place  of  safety  in  boarding"  or  ali^htii^ 


from  a  train  or  ear,"  or  in  failii^  to  provide  a  safe 


S86;  EI  wood  V.  Connecticut  R.,  etc. 
Co..  77  Conn.  H5.  68  A  761,  1  AnnCas 
779  and  note.  (7)  To  abow  that  the 
conductor  of  the  train  wait  not  en- 
titled to  assume  that  all  the  passen- 
giers  Intending  to  alight  at  the  sta- 
tion at  which  the  train  was  standing 
had  in  tact  alighted.  Harley  v.  Au- 
rora, etc..  R.  Co..  128  111.  A.  643,  (8) 
To  show  negligence  In  assisting  a 
passenger  to  alight.  Gulf,  etc.,  K. 
Co.  V.  Abbott,  (Tex.  Civ.  A.)  14G 
aw  1078;  St.  Louis  Southwestern  R. 
Co.  V.  Shipley,  60  Tex.  Civ.  A.  1,  126 
SW  952,  (9)  To  show  that  it  was 
the  duty  of  employees  of  the  carrier 
to  assist  passengers  who  from  the 
circumstances  required  assistance 
from  the  trains  of  defendant.  Inter- 
national, etc.,  R.  Co.  V.  ■Williams, 
(Ter.  Civ.  A.)  183  SW  1185;  St. 
Loula  Southwestern  R.  Co.  v.  Ad- 
dis, (Tex.  Civ.  A.)  142  SW  956,  (10) 
To  Justify  a  finding  that  it  was  with- 
in the  scope  of  the  porter's  duty  to 
direct  passengers  to  alight.  Texas, 
etc,  R.  Co,  V.  Whiteley,  43  Tex.  Civ. 
A.  846.  96  SW  109,  (11)  To  show 
that  Injuries  complained  of  were 
caused  hy  exposure  after  alighting, 
Illinois  Cent.  B.  Co.  v.  Morris,  (Tex. 
Civ.  A.)  144  SW  1163. 

[cl    BrlOMto*    ImU  taumttolanti 

(1)  To  sustain  a  recovery  for  negli- 

gence  In  setting  down  a  passenger. 
'Grady  v,  Chicago,  etc..  R.  Co.,  193 
111.  A.  224;  Moore  v.  Chicago  CIfy 
R,  Co..  190  III.  A.  113;  Storch  v.  Chi- 
cago City  R.  Co..  187  III.  A.  22;  Han- 
nestad  v.  Chicago,  etc.,  R.  Co.,  132 
Iowa  282.  109  NW  718;  Union  Pac. 
R.  Co.  V.  Luck,  79  Kan.  320,  100  P 
378;  Sayles  v.  Maine  Cent.  R  Co., 
109  Me.  670.  86  A  2;  Farrlngton  v. 
Boston  El.  R.  Co.,  202  Mass.  315,  88 
NE  578;  Brown  v.  Ann  Arbor  R.  Co., 
183  Mich.  B74.  149  NW  1031:  Snyder 
V.  Michigan  Tract  Co.,  164  Mich.  418, 
117  NW  889;  Spencer  v.  Erie  R.  Co., 
79  N.  J.  L.  6,  75  A  166:  Koues  v. 
Metropolitan  St.  R.  Co.,  86  App.  DIv. 
611,  83  NTS  380  (holding  that  a 
verdict  for  plalntifF  bonea  on  her 
testimony  alone  was  against  the 
clear  weight  of  the  evidence);  Katz 
V.  Nassau  Electric  R.  Co..  164  NYS 
2;  Mahoney  v.  Philadelphia  Rapid 
Transit  Co„  214  Pa.  180.  63  A  429; 
Margo  V.  Pennsylvania  R.  Co.,  21 3 
Pa.  463.  62  A  1079;  Sjoberg  v.  Chi- 
cago, etc,  R.  Co.,  36  S.  D.  488.  166 
NW-  774:  Sumner  v.  Grays  Harbor 
R.,  etc.,  Co.,  89  Wash.  66.  164  P  126. 

(2)  To  sustain  a  recovery  for  in- 
juries received  while  alighting  from 
a  moving  train  or  car.  Wade  v.  Illi- 
nois Cent.  R.  Co.,  (Ky.)  112  SW  1103; 
Morris  v.  Illinois  Cent.  R.  Co.,  127 
La.  446.  53  S  698,  31  LUANS  629; 
Cross  V.  Coney  Island,  etc,  R.  Co., 
153  App.  Dlv.  319,  137  NYS  993  [rcarg 
allowed  152  App.  Dlv.  907,  137  NYS 
1116];  Armstrong'  v.  Portland  R.  Co.. 
62  Or.  437,  97  P  715.  (3)  To  sustain 
a  recovery  for  negligence  In  setting 
down  a  passenger  at  a  place  other 
than  the  usual  stopping  place.  St. 
Louis  Southwestern  R.  Co.  v.  Black, 
(Tex.  Civ.  A.)  93  SW  1071.  (4)  To 
show  negligence  In  permitting  the 
car  step  to  remain  covered  with  Ice. 
Richmond  R.,  etc..  Co.  v.  West,  100 
Va.  184.  40  SE  643.  (6)  To  show 
that  defendant's  employees  had  ac- 
tual or  constructive  notice  that  a 
person  who  was  killed  while  alight- 
ing from  a  moving  train,  after  enter- 
ing a  car  with  a  passenger,  intended 
to  get  off  before  It  started.  Cote  v. 
Chesapeake,  etc.,  R.  Co.,  (Ky.)  113 
SW  822.  (6)  To  show  a  rule  requir- 
ing conductors  to  physically  assist 
lady  passengers  In  alighting.  Cen- 
tral of  Georgia  R.  Co.  v.  Carlisle,  2 
Ala.  A.  614,  66  S  737.  (7)  To  show 
negligence  of  defendant  In  an  action 
for  the  death  of  a  passenger  killed 
hy  a  switch  engine,  after  alighting 
away  from  the  depot.  Reiyea  v. 
Central  New  England  R.  Co.,  187 
App.  Dlv.  12,  121  NTS  711,     (8)  To 
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Bupport  a  finding  that  the  car  had 
stopped  before  plaintiff  alighted. 
Wager  v.  Interurban  St.  R.  Co.,  90 
NTS  403.  (9)  A  verdict  for  plaintiff 
cannot  be  sustained  whara  uie  only 
ground  alleged  in  support  of  it  la 
evldenca  of  a  defect  In  the  ear  step, 
and  plaintiff  testifies  that  he  looked 
at  the  step,  and  aaw  nothing  wrong, 
and  numerous  witnesses  agree  that 
It  was  not  defective.  Hitchcock  v. 
Brooklyn  CTty  R.  Co.,  8  NTS  218. 

62.  See  cases  infna  this  note. 

[a]  Bvldanee  held  aagoiewti  (1) 
To  sustain  a  recovery  for  negligence 
In  starting  a  train  or  oar  while  a 
passenger  was  boarding  It.  Arkansas 
Cent.  R.  Co.  v.  Bennett.  82  Ark.  893, 
102  SW  198;  Spearman  v.  (TaJlfornia 
St.  R.  Co.,  67  C:al.  432;  Burkey  v. 
Chicago  City  R.  Co.,  191  III.  A.  364; 
Royls  V.  Chicago  City  R.  Co.,  182 
III.  A.  486;  Verboomen  v.  Chicago 
City  R.  Co.,  178  III.  A.  606:  Shannon 
v  New  Orleans  R.,  etc,  Co.,  4  La. 
A.  (Orleans)  802;  McCarthy  v.  Bos- 
ton Bl.  R.  Co..  208  Mass.  612,  94  NE 
749;  Schmltt  V.  St.  liouls  Transit  Co., 
116  Mo.  A.  448.  90  SW  421;  Akersloot 
V.  Second  Ave.  R.  Co..  181  N,  Y.  699 
mem,  30  NB  185,  IB  LRA  489  ~  " 
8  NYS  9261:  Black  v.  Brookl: 
R.  Co.,  lOiJt.  T.  640,  16  NB 
nlard  v.  Rochester  Cltj.  etc.,  R.  Co., 
50  Hun  22.  2  NTS  470  [aft  121  N.  T. 
661  mem,  24  NB  1092  meml;  Klein 
v.  Interurban  St.  R.  Co.,  66  MIso.  211, 
lOB  NTS  96;  San  Antonio,  etc.,  R. 
Co.  v.  Trigo,  49  Tex.  Civ.  A.  623,  108 
SW  1193.  (2)  To  sustain  a  recovery 
for  negligence  In  suddenly  or  vio- 
lently Jerking  or  starting  the  car 
while  a  passenger  was  boarding  It. 
Chicago,  etc.,  R.  Co.  v.  Drake,  33  111. 
A.  114;  Bolce  v.  Des  Moines  City  R. 
Co..  168  Iowa  472,  138  NW  657;  Rand 
V.  Boston  El.  R.  Co.,  198  Mass.  569. 
84  NE  841;  Orth  v.  Saginaw  Valley 
Tract.  Co..  162  Mich.  363.  127  NW 
330;  Fields  v.  Metropolitan  St.  R.  Co., 
169  Mo.  A.  624.  155  SW  846;  Schmltt 
v.  St.  Louis  Transit  Co.,  IIG  Mo.  A. 
445.  90  SW  421;  Stoddard  v.  St. 
Louis,  etc,  R.  Co.,  106  Mo.  A.  612, 
80  SW  33;  Harrell  v.  Columbia  Elec- 
tric St.  R.,  etc.,  Co.,  89  S.  C.  97.  71  SE 
359. 

rb}   Sadden  and  untimely  ■tartlng'. 

— Proof  that  a  passenger  was  Injured 
by  the  sudden  and  untimely  starting 
of  a  train  which  she  was  attempting 
to  board  Is  sufficient  to  entitle  her 
to  recover,  without  showing  that 
each  person  In  charge  of  the  train 
was  negligent.  Alabama.  Great 
Southern  R,  Co.  v.  Slntard,  12S  Ala. 
657,  26  S  689. 

[c]  Evidence  held  Insofflolent  to 
sustain  a  recovery  for  negligence  In 
starting  or  Jerking  a  train  or  car 
while  a  passenger  was  boarding  It. 
Jacksonville  St.  R.  Co.  v.  CJhappell, 
21  Fla,  176;  BIttlns  v.  Calumet,  etc., 
R.  Co.,  186  lU.  A.  1.18;  Howard  v. 
Louisville  R.  Co..  105  SW  932.  32 
KyL  309;  Wick  v.  St.  Paul  City  R. 
Co..  104  Minn.  428,  116  NW  929; 
Ray  v.  Chicago,  etc..  R.  Co.,  147  Mo. 
A.  332.  126  SW  543;  Goold  v.  New 
Tork.  etc..  R.  Co.,  69  Misc.  36,  HI 
NYS  1106;  Hansen  v.  Third  Ave.  H. 
Co.,  27  Misc.  524.  58  NYS  282;  Glo- 
nelia  v.  New  York  City  R.  Co.,  96 
NYS  1030;  Mullarkey  v.  Interurban 
St.  R.  Co..  88  NYS  699:  Meyerowltz 
V.  Interurban  St.  R.  Co..  84  NYS  233; 
Randall  v.  Providence,  etc,  B.  Co., 
(R.  I.)  67  A  419;  Houston,  etc.,  R.  Co. 
V.  Stewart.  21  Tex.  Civ.  A.  33,  50  SW 
680. 

63.  Del.— Girardo  v.  Wilmington, 
etc..  Tract.  Co..  90  A  476:  Benson  v. 
Wilmington  City  R.  Co.,  24  Del.  202, 
75  A  793. 

Ky. — Louisville,  etc.,  R.  Co.  v.  Dea- 
son,  96  SW  1116,  29  KyL  1259. 

Md.— United  R..  etc.  Co.  v.  Beldel- 
man.  96  Md.  480,  62  A  913. 

Mass. — Bholsberg  v.  Boston,  etc.. 
St.  R.  Co..  216  Mass.  262,  108  NB 
634. 


Wch. — Bartle  v.  Houghton  County 
St  R.  Co.,  112  Mich.  290,  93  NW  620. 

Mo. — Maler  v.  Metropolitan  St.  R. 
Co.,  176  Mo.  A.  28,  162  SW  1041;  Klass 
V.  Metropolitan  St.  R.  Co.,  169  Mo. 
A.  617,  156  SW  67;  Berry  v.  Metro- 
politan St.  R.  Co.,  166  Mo.  A.  660,  187 
SW  602;  Toung  v.  Mlssotirl,  etc,  R. 
Co.,  (A.)  84  SW  17S.  118  Mo.  A.  636, 
88  SW  767. 

Mont — Knuckey  v.  Butte  Electric 
R.  Co.,  122  P  280;  Lchane  v.  Butte 
Electric  R.  Co..  87  Mont.  664.  97  P 
1038. 

N.  T. — Renter  v.  Brooklyn  Heights 
R-  Co.,  141  App.  Div.  669.  126  NTS 
914;  Basting  v.  Brooklyn  Heights  R. 
Co.,  39  App.  Dlv.  629.  57  NTS  119; 
Schuls  v.  Second  Ave.  R.  Co.,  12  Add. 
Dlv.  446.  42  NYS  710. 

Va. — F^nshaw  v.  Norfolk,  etc. 
Tract.  Co.,  108  Va.  800,  61  SB  790. 

Wis. — Baerman  v.  Chicago,  etc,  R. 
Co.,  153  Wis.  235,  140  NW  1119. 

[a]  BTldsnoa  hsld  sniBotMitt  (1) 
To  sustain  a  recovery  for  negligence 
In  starting  or  jerking  a  train  or  car 
while  a  passenger  was  alighting 
therefrom.  Pittsburgh  R.  Co.  v. 
Bloomer.  146  Fed.  720,  77  CCA  146; 
Central  of  Georgia  R.  Co.  v.  Johnson, 
2  Ala.  A.  601,  56  S  756;  Bt  Louin.  etc. 
R.  Co,  V.  Russell,  (Ark.)  181  SW  679; 
St.  Louis,  etc,  Tl.  Co.  v.  Brabbsson, 
87  Ark.  109,  112  SW  222;  St.  Louis 
Southwestern  R.  Co.  v.  Byrne.  73  Ark. 
877.  84  SW  469;  Hodges  v.  Southern 
Pac  Co..  3  Cal.  A.  307,  86  P  620; 
Southern  R.  Co.  v.  Clay,  130  Ga.  563, 
61  SE  226;  Coast  Line  R.  Co.  v.  Bos- 
ton, 88  Ga.  8S7,  9  SE  1108;  City,  etc., 
R.  Co.  v.  Plndley,  76  Ga.  311;  Fisher 
V.  Chicago  City  R.  Co..  189  111.  A. 
492;  Metzger  v.  Chicago  R.  Co..  1S7 
111.  A.  68:  Voegell  v.  fTilcago  City  R. 
Co.,  185  111.  A.  274:  Illinois  Cent.  R. 
Co.  V.  Taylor.  46  111.  A.  141;  Balti- 
more, etc.,  R.  Co.  V.  Morris.  64  IncL 
A.  479,  103  NE  36;  IndianftpoUs  Tract., 
etc.,  Co.  v.  Bowe.  43  Ind.  A.  407.  87 
NE  663:  Wlttle  v.  Metropolitan  St.  R. 
Co..  88  Kan.  55.  127  P  626;  Louisville, 
etc.,  R.  Co.  v.  App,  157  Ky.  246.  162 
SW  1123;  United  R.,  etc..  Co.  v.  Weir, 
102  Md.  286.  62  A  588;  Fltzpatrlck  V. 
Boston  El,  R.  Co..  223  Mass.  476.  112 
NE  94:  Well  v,  Boston  El.  R,  Co.. 
218  Mas.^.  397,  106  NE  983;  McDer- 
mott  V.  Boston  El.  R.  Co.,  208  Mass. 
104,  94  NE  309;  Mallnowskl  v.  De- 
troit United  R.  Co.,  154  Mich.  104, 117 
NW  565;  Joyce  v.  St.  Paul  City  R. 
Co.,  70  Minn.  339,  73  NW  158;  John- 
son V.  Winona,  etc..  R.  Co.,  11  Minn. 
296,  88  AmD  83:  Millar  v.  St.  Louis 
Transit  Co., 215  Mo.  A.  607, 114  SW  945; 
Saeger  v.  Wabash  R.  Co.,  131  Mo.  A. 
2S2.  110  SW  686;  Black  v.  Metropoli- 
tan St.  R.  Co..  130  Mo.  A.  648,  109 
SW  86;  Kupke  v.  Si.  Loula  Transit 
Co..  122  Mo.  A.  99  SW  472;  Cra- 

mer v.  Springfield  Tract.  Co.,  112  Mo. 
A.  350.  87  SW  24;  Lehane  v.  Butte 
Electric  R.  Co..  37  Mont  664.  97  P 
1038;  Roberts  v.  Johnson.  68  N.  T. 
613  (thrown  from  stagecoach); 
Cohen  v.  Brooklyn  Heights  R.  Co., 
134  App.  Dbr.  912,  118  NYS  808: 
McLouRhlln  v.  Syracuse  Rapid  Tran- 
sit R.  Co..  115  App.  Dlv.  774,  101  NTS 
196;  Muller  v.  Metropolitan  St  B- 
Co„  77  App.  Dlv.  221.  78  NYS  1069 
[afF  177  N.  T.  666  mem,  69  NB  1127 
mem];  Ludeman  v.  Third  Ave.  R.  Co.. 
72  App.  Dlv.  26.  76  NTS  128;  Nash  v. 
Tonkera  R.  Co.,  63  App.  Div.  S15.  71 
NTS  694:  Simpson  v.  Rome,  etc.  R. 
Co..  48  Hun  113;  Flanagan  v.  New 
Tork.  etc.,  R.  Co.,  8  NTS  744:  Kear- 
ney V.  Seaboard  Air  Line  R.  Co..  168 
N.  C.  621.  74  BE  693;  Rea  v.  Media, 
etc.  Electric  R.  Co..  221  Pa.  129.  70 
A  664;  Skean  v.  Schuylkill  Valley 
Tract.  Co.,  32  Pa.  Super.  558;  Texas, 
etc.,  R.  Co.  V.  Kali.  58  Tex.  Civ.  A. 
698.  125  SW  71;  St.  Louis  Southwest- 
ern R.  Co.  V.  Kennedy,  (Tex.  Civ.  A.) 
96  SW  653;  St.  Louis  Southwestern 
R.  Co.  V.  Turner,  (Tex.  Civ.  A.)  84 
SW  1094;  Houston,  etc.  R.  Co.  v.  Har- 
ris, 30  Tex.  Civ.  A.  179.  70  SW  336; 
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place  for  setting  down  passengers,'^  and  also  apply 
m  actions  for  injuries  caused  by  abuse  or  assaults 
on  passengers  by  the  carrier's  employees'*  or  by 
abuse  or  assaults  by  fellow  passengers,^  or  for  per- 
sonal indignities  offered  a  passenger  by  a  conductor 
or  other  employee." 


[i  14531  8.  Trial— a.  Questions  of  Law  and  Fact 
— (1)  In  General — ^(a)  General  Bnle.""  In  an  action 
by  a  passenger  against  a  carrier  for  personal  in- 
juries, as  in  other  civil  cases,™  questions  of  lav 
axe  ordinarily  to  be  determined  by  tbe  court  and  it 
is  error  to  submit  them  to  the  jury."*   But  issues 


Champane  v.  La  Crosse  City  R.  Co., 
121  Wis.  554.  as  NW  334;  Winnipeg 
Electric  R.  Co.  v.  Scliwartz,  49  Can. 
S.  C.  80.  16  DomLR  <81,  17  CanRCas 
1,  27  WestLR  489  [all  23  Man.  CO, 
9  DomLR  708,  23  WestLR  688].  (2) 
To  sustain  a  recovery  for  Injuries 
caused  an  ali^htinff  passencrer  by 
suddenly  increasing  the  speed  of  the 
car  after  It  had  slowed  down.  Win- 
ona, etc.,  R.  Co.  V.  Rousseau,  48  Ind. 
A.  248,  93  NE  34,  1028;  Cohen  V. 
Sioux  City  Tract  Co.,  141  Iowa  469, 
119  NW  964;  Root  v.  Des  Moines 
City  R.  Co.,  113  Iowa  675,  83  NW  904; 
Knuckey  v.  Butte  Electric  R.  Co.,  41 
Mont.  314,  109  P  979:  Ganley  v. 
Brooklyn  City  R.  Co..  7  NTS  864.  (8) 
To  sustain  a  flnding  that  the  atart- 
Ine  of  a  car  while  a  passenger  was 
alighting  therefrom  was  the  proxi- 
mate cause  of  an  Injury  to  him.  Ran- 
dazzo  V.  Broklyn  Heights  R.  Co.,  121 
App.  Dlv.  673,  106  NYS  198.  (4)  To 
show  that  an  operator  of  an  elevator 
was  guilty  of  gross  negligence  In 
starting  the  car  while  passengers 
were  alighting.  Swan  v.  Boston  Store 
of  Chicago,  191  IlL  A.  84. 

[b]  BvUUne*  held  InnUllolMit  i 
(1)  To  auBtalo  a  recovery  for  neg- 
ligence In  starting  a  train  or  car 
before  a  passenger  had  a  reasonable 
opportunity  to  alight  In  safety. 
Storch  V.  Chicago  City  R.  Co.,  187 
111.  A.  22:  Proctor  v.  Chicago  City 
R.  Co.,  181  111.  A.  S3B;  Hanley  v. 
Chicago  City  R.  Co.,  180  111.  A  897; 
South  Covington,  etc.,  St.  R.  Co.  v. 
Gels.  135  Ky.  192,  123  SW  306'  Grets- 
ner  v.  New  Orleans,  etc..  R.  Co.,  105 
La.  266,  29  S  496;  Coneton  v.  Old 
Colony  St.  R.  Co..  212  Mass.  28,  98 
NB  602;  O'Nell  v.  Lynn,  etc.,  R.  Co., 
180  Mass.  676,  62  NB3  983;  Baldwin 
V.  Grand  Trunk  R.  Co.,  128  Mich. 
417,  87  NW  380;  Daniels  v.  Kansas 
City  El.  R.  Co..  177  Mo.  A.  280.  164 
SW  164:  Empey  v.  Grand  Ave.  Cable 
Co.,  46  Mo.  A.  422;  Chicago,  etc.,  R. 
Co.  Landauer,  36  Nebr.  642,  54 
NW  976;  Millar  v.  New  Yorii  City  R. 
Co.,  124  App.  Dlv.  192,  108  NTS  768; 
Oreehy  v.  Metropolitan  St.  R.  Co., 
118  App.  Dlv.  Zll,  98  NTS  274; 
Maurer  v.  Brooklyn  Heights  R.  Co., 
110  App.  Dlv.  900,  96  NTS  1066; 
Vondarahe  v.  Metropolitan  St.  R.  Co., 
109  App.  Dlv.  28.  9%  NTS  1048;  Fox 
v.  Hetropolltan  St.  R.  Co.,  93  App. 
Dlv.  229,  87  NTS  764;  Andrews  v. 
Hetropolltan  8L  R.  Co.,  91  App.  Dlv. 
63,  86  NTS  888;  Black  v.  Second 
Ave.  R.  Co.,  44  Apv.  I>iv.  883.  60  NTS 
681;  Colvln  V.  Brot^lyn  Heights  R. 
Co..  82  App.  Dlv.  76,  52  NTS  698; 
Pierce  v.  Metropolitan  St.  R-  Co.,  21 
App.  Dlv.  427.  47  NTS  640  (holding 
that,  where  disinterested  evidence 
ahowa  that  plafntift,  a  passenger  on 
a  street  car,  alighted  while  the  car 
was  in  motion,  after  a  signal  by 
the  conductor  to  stop,  a  veraict  for 
plaintiff  will  be  set  aside,  although 
she  atates  that  the  car  came  to  a  full 
stop,  and  started  while  she'  was  at- 
tempting to  get  off);  Qunther  V. 
Hetropolltan  bL  R.  Co.,  45  Misc.  117, 
91  NTS  689;  Hart  V,  Metropolitan 
St.  R.  Co.,  28  Hlsc.  766,  68  NTS  1087; 
Connor  v.  Metropolitan  St.  R.  Co., 
27  MlBC.  641,  58  NTS  840;  Ormond  v. 
UetropollUn  St.  R.  Co.,  27  Misc.  626, 
68  NY8  385;  Hill  v.  Brooklyn  Heights 
R.  Co.,  188  NYS  106;  Gunn  v.  Metro- 
politan St.  R.  Co.,  86  NYS  241:  Kra- 
mer V.  Metropolitan  St.  R.  Co..  86 
NTS  33;  Sullivan  v.  Union  R.  Co., 
(R.  I.)  69  A  923:  Heltzen  v.  Union 
R.  Co.,  26  R.  I.  676,  69  A  913;  Gulf, 
etc.,  R.  Co.  V.  Williams,  (Tex.)  7  SW 
88;  Berkley  St.  R.  Co.  v,  Simpson. 
106  Va.  648,  56  SB  331.  (2)  To  sus- 
tain a  recovery  for  injuries  to  a 
person  entering  a  train  at  a  station 
to  assist  an  Invalid  passenger,  and 
Injured  In  Jumping  from  the  train 
after  it  had  started.    Georgia,  etc.. 


R.  Co.  V.  Hutchlns,  121  Ga.  817,  48 
SE  939.  (3)  To  sustain  a  recovery 
for  injuries  caused  an  alighting  pas- 
senger by  suddenly  increasing  the 
speed  of  the  car  or  train  after  ft  had 
slowed  down.  Stevens  v.  Boston  El. 
R.  Co.,  199  Mass.  471.  86  NE  571; 
Etson  V.  Ft.  Wayne,  etc.,  R  Co..  110 
Mich.  494.  68  NW  298;  Miller  v. 
Brooklyn  Heights  R.  Co.,  168  App. 
Div.  808,  144  NYS  208;  Dwyer  v. 
Auburn,  etc.,  R.  Co.,  181  App.  Dlv. 
477,  116  NYS  364;  Armstrong-  v. 
Portland  R.  Co.,  52  Or.  437,  97  P  715. 

[c]  To  Jtistifr  *  flndlnr  of  action- 
able usgllffenoe  by  a  motorman  In 
suddenly  starting  his  car  with  a  Jerk, 
so  as  to  throw  off  a  passenger  at- 
tempting to  alight,  it  is  only  neces- 
sary that  the  evidence  afflrmatlvely 
establishes  circumstances  from  which 
the  Inference  fairly  arises  that  the 
accident  resulted  from  the  want  of 
some  precaution  which  the  motorman 
might  have  taken.  Winona,  etc.,  R. 
Co.  v.  Rousseau,  48  Ind.  A.  248,  93 
NE  84,  1028. 

_  [d]   Vhethar  oar  waa  In  motloiL. — 

Where  the  only  question  In  dispute 
was  as  to  whether  or  not  a  street 
car  was  In  motion  when  a  passenger 
attempted  to  alight,  and  plaintiff's 
testimony  that  the  car  stopped,  and 
as  she  was  stepping  oft  it  started, 
was  corroborated  by  other  evidence, 
while  the  conductor  and  six  passen- 
gers testified  that  the  car  was  In 
rapid  motion  when  she  attempted  to 
get  off,  a  finding  that  the  car  had 
stopped,  and  started  as  plaintiff  was 
getting  off,  was  not  against  the  clear 
weight  of  the  evidence.  Bartle  v. 
Houghton  County  St.  R.  Co.,  132 
Mich.  290,  93  NW  620. 

64.    See  cases  Infra  this  note. 

[a]  EvUenoe  h^d  anfflolent  to 
sustain  a  recovery  for  negligence  in 
falling  to  provide  a  safe  place  for 
setting  down  passengers.  Teale  v. 
Southern  Pac.  Co.,  20  Cal.  570,  129  P 
949  (Insufhcient  lights);  Mayzels  v. 
Chicago  City  R.  Co.,  177  111.  A.  534; 
Chicago,  etc.,  R.  Co.  v.  Smith.  59 
111.  A.  242  [aff  162  III.  186,  44  NE 
390]  (icy  platform);  Louisville, 
etc..  Tract.  Co.  v.  Walker,  177  Ind. 
38,  97  NE  161;  Henry  v.  Swalles, 
S7  Ind.  A.  218,  106  Niiri62;  Topp  v. 
United  R..  etc.,  Co.,  99  Hd.  630,  69  A 
52,  1  AnnCaa  912;  Spangler  v.  Sagi- 
naw Valley  Tract.  Co..  162  Ulch.  406, 
116  NW  378:  Hebert  v.  St.  Paul  City 
R.  Co.,  85  Minn.  341,  88  NW  996; 
Kansas  City,  etc,,  R,  Co.  v.  McShan, 
81  Miss.  460,  38  S  223  (unllghted  plat, 
form);  Bass  v.  Concord  St.  R.  Co.,  70 
N.  H.  170,  46  A  1066:  Miller  v.  Inter- 
national R.  Co.,  62  Misc.  844,  102  NTS 
264;  Chesapeake.  etc»  R.  Co.  v.  Har- 
ris. 103  Va.  636,  49  SE  997. 

[b]  BrUUBoa  hMd  iBBottelant  to 
sustain  a  recovery  for  negligence  In 
falling  to  provide  a  safe  place  for 
setting  down  passengers.  Stewart  v. 
East  St.  Louis  R.  Co.,  178  111.  A.  477 
<unaafe  place  in  street);  Ware  v.  Illi- 
nois Cent.  R.  Co.,  119  ni.  A.  456;  Pol- 
land  V.  Grand  Trunk  R.  Co..  112  Me. 
286.  92  A  38;  McCtanahan  V.  St.  Louis, 
etc.,  R.  Co..  147  Mo.  A.  886,  126  SW 
536;  Strong  V.  Long  Island  R.  Co., 
129  App.  iMv.  861,  113  NTS  828; 
Truesdell  v.  Erie  R.  Co..  114  App. 
Div.  34,  99  NYS  694;  Duell  v.  Chicago, 
etc..  R.  Co..  115  Wis.  516,  92  NW  269. 

es.  Garvfk  v.  Burlington,  etc.,  R. 
Co..  131  Iowa  415.  108  NW  827,  117 
AmSR  432;  Cohen  v.  Brooklyn,  etc., 
R.  Co..  116  NYS  1101:  Huggard  v. 
Chicago,  etc.,  R.  Co.,  168  Wis.  1,  147 
NW  1020.  And  see  cases  Infra  this 
npte, 

[a]    Evidence  held  snttdant;  fl) 

To  sustain  a  recovery  by  a  passenger 
for  an  assault  by  a  conductor  or  other 
employee  of  the  carrier.  King  v. 
Southern  R.  Co..  128  Qa.  285.  67  SE 
607;  Southern  R.  Co.  v.  Wright,  6  Ga. 


A.  172,  64  SB  703;  Garvik  v.  Burling- 
ton, etc.,  R.  Co..  181  Iowa  415.  108 
NW  327,  117  AmSR  432:  Morey  v. 
Chicago,  etc..  R.  Co.,  86  Kan.  73,  119 
P  544;  Yaaoo.  etc.,  R.  Co.  v.  Shelby, 
95  Miss.  156,  48  S  403;  Smith  v.  De- 
lano, 179  Mo,  A.  242,  166  SW  862; 
Neuer  v.  Metropolitan  St.  R.  Co.. 
143  Mo.  A.  402,  127  SW  669;  Ditch- 
field  v.  Philadelphia,  etc..  Tract.  Co., 
32  Pa.  Super.  531;  Holly  v.  James- 
town, etc..  Co.,  ( R.  I. )  71  A  69 ; 
Bishop  V.  Bishop,  (R.  I.)  70  A  966; 
Wilcox  v.  Rhode  Island  Co..  29  R.  I, 
292.  70  A  913:  Missouri,  etc.,  R.  Co. 
V.  Gaines.  35  Tex.  Civ.  A.  267,  79  SW 
1104.    <2)  To  show  that  the  passen- 

Ser  was  the  aggressor.  Reed  v. 
■evr  York,  etc.,  R.  Co.,  116  App.  Dlv. 
709,  102  NYS  19.  (3)  To  show  that 
the  force  exercised  on  plaintiff  was 
Justified  by  actual  or  apparent  dan- 
ger of  defendant's  brakeman  from 
an  unjustified  assault  on  him  by 
plaintiff.  Priar  v.  Orange,  etc.,  R. 
Co..  45  Tex.  Civ.  A.  564,  101  SW  274. 

[b}  Evidence  held  Inanfideiit  to 
sustain  a  recovery  by  a  passenger 
for  ■  an  assault  by  a  conductor  or 
other  employee  of  the  carrier.  James 
V.  Metropolitan  St.  R.  Co.,  80  App. 
Dlv.  364.  80  NYS  710;  Guariello  v. 
Union  R.  Co.,  47  Misc.  486,  94  NTS 
638;  Vovea  v.  Great  Northern  R.  Co., 
26  N.  D.  110,  143  NW  760,  48  LRANS 
30. 

[c]  Antboslty  of  amployscd — Evl> 
dence  that  a  passenger  was  assaulted 
by  one  who  was  acting  an  a  brake- 
man  is  sufficient  to  support  a  finding 
that  he  was  so  acting  hy  the  author- 
ity of  those  who  were  authorised  by 
the  company  to  assign  brakemen  to 
duty  on  that  train.  Conger  v.  St. 
Paul.  etc..  R.  Co.,  45  Minn.  207,  47 
NW  788. 

60.  Memphis,  etc.,  R.  Co.  v.  Trus- 
sell,  122  Ark.  616.  183  SW  981;  Sira  v. 
Wabash  R.  Co.,  116  Ho.  127.  21  SW 
90S,  87  AmSR  386;  Barllck  v.  Balti- 
more, .etc.,  R.  Co..  41  Pa.  Super.  87. 
And  see  cases  infra  this  note. 

[a1  Bvldenoe  held  auJIloient:  (1) 
To  sustain  a  recovery  for  Injuries 
caused  by  the  disorderly  conduct  of 
fellow  passengers.  Baltimore,  etc., 
R.  Co.  V.  Rudy,  118  Md.  42,  84  A  241. 
(2)  To  show  negligence  on  the  part 
of  the  'trainman  in  failing  to  pro- 
tect a  passenger  from  assault  by  a 
fellow  passenger.  St.  Louis  South- 
western R,  Co.  V,  Bradley,  99  Ark. 
346,  138  SW  478;  Starr  v.  Chicago, 
etc.,  Co.,  156  Iowa  811.  136  NW  624; 
Ft.  Worth,  etc..  R.  Co.  v.  Stewart. 
(Tex.  Civ.  A.)  146  SW  355:  Norfolk, 
etc.,  R.  Co.  V.  Birchfleld.  105  Va.  809. 
54  SE  879:  Kline  v.  Milwaukee  Elec- 
tric R.,  etc.,  Co.,  146  Wis.  134,  131 
NW  427.  AnnCasl912C  276  and  note. 

[b]  Bviaenoe  ha  Id  inaulBoieiit  to 
show  that  defendant's  employees 
knew  plaintiff  was  about  to-  be  as- 
saulted or  Illegally  searched.  Nash- 
ville, etc.,  R.  Co.  V.  Crosby,  183  Ala. 
237.  62  S  889. 

67.  Cincinnati,  etc.  R.  Co.  v.  Har- 
ris, 115  Tenn.  601,  91  SW  211,  6  LRA 
NS  779  (evidence  sufl^lclent);  St. 
Louis  Southwestern  R.  Co.  v.  Fusaell, 
(Tex.  Civ.  A.)  97  SW  838. 

68.  Amonnt  of  damafM  aee 
supra  I  1399. 

ContrlTnitory  BMrUganea  see  Infra 
!S  1S20-1628. 

60.  See  generally  Trial  [38  Cyo 
1611]. 

70.  Ind. — ^Richmond,  etc.,  R.  Co.  v. 
Beverly.  48  Ind.  A.  lOB,  84  NE  568, 
85  NE  721. 

Md. — Baltimore,  etc.,  R.  Co.  v. 
Carr,  71  Md.  135,  17  A  1062. 

Mich.— Cottrell  v.  Michigan  United 
Tract.  Co.,  184  Mich.  221,  160  NW 
857. 

Pa. — Pennsylvania  R.  Co.  v.  Books, 
57  Pa.  339,  98  AmD  229;  XJennsyl- 
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of  fact  are  ordinarily  to  be  determined  by  the  jury 
under  proper  instmctions  from  the  court." 

H  1454]  (b)  As  Determined  by  the  Evidence. 
Where  there  is  sufficient  evidence  on  which  the 
jury  might  justifiably  find  the  existence  or  the  non- 
existence of  material  facts  in  issue,  and  the  evi- 


dence is  confiictiii^  or  of  such  a  character  that 
different  conclusions  as  to  such  facts  might  be  rea- 
sonably drawn  therefrom,"  the  issues  should  be  sub- 
mitted to  the  jury  for  determination,  as  the  weight 
of  the  evidence  and  the  credibility  of  the  witnesses 
are  matters  for  determination  by  the  juVy;"  and  in 


vanla  R.  Co.  v.  Allen,  63  Pa.  276. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Head, 
(A.)  15  SW  604. 

Wts. — Abbot  V.  ToUlver,  71  Wis. 
64,  35  NW  622. 

[a]  Coutnutlon  of  oontraot. — In 
an  action  for  the  death  of  an  express 
messenger,  due  to  negligence  of  de- 
fendant over  whose  lines  the  express 
company  operated,  whether  dece- 
dents contract  with  the  express 
company  contemplated  services  as  an 
express  messenger  was  a  question  of 
law,  and  not  of  fact.  Cottrell  v. 
Michigan  United  Tract.  Co.,  184  Mich. 
221,  150  NW  857. 

[b]  Bui*  for  wUuatlng-  damaffss. 
— The  rule  by  which  damages  are  to 
be  estimated  Is,  as  a  general  prin- 
ciple, a  question  of  law  to  be  de- 
cided by  the  court,  that  Is  to  say. 
the  court  must  decide,  and  Instruct 
the  iury  In  respect  to  what  elements 
and  within  what  limits  damages  may 
be  estimated  In  the  particular  action. 
An  instruction  that  leaves  the  whole 
question  of  damages  to  the  discre- 
tion of  the  jury  without  any  rule  to 
guide  them  is  erroneous.  Baltimore, 
etc.,  R.  Co.  V.  Carr.  71  Md.  135,  17 
A  1052:  Pennsylvania  R.  Co.  v. 
Books.  57  Pa.  339.  98  AmD  229:  Penn- 
sylvania R.  Co.  V.  Allen,  63  Pa.  276; 
Oulf,  etc,  R.  Co.  V.  Head.  (Tex.  A.) 
16  SW  GQ4:  Abbot  v.  Tolllver.  71 
Wis.  64.  SB  NW  622. 

n.  Kan. — James  v.  Chicago,  etc., 
R.  Co.,  81  Kan.  28,  106  P  40. 

Ky. — Samuels  v.  Louisville  R.  Co.. 
151  Ky.  90,  151  SW  37. 

N.  Y. — Duffy  V.  Long  Island  R. 
Co.,  167  App.  DIv.  626.  153  NYS  48. 

Okl. — Lane  v,  Choctaw,  etc.,  R.  Co., 
19  Okl.  824.  91  P  883. 

S.  C. — Zemp  V.  Wilmington,  etc., 
R.  Co.,  43  S.  C.  L.  84.  64  AmD  763. 

[a]  Whether  mlsa  w«r*  posted 
warning  passengers  not  to  ride  in 
baggage  cars  is  a  question  for  the 
Jury  and  not  for  the  court.  X^ne  v. 
Choctaw  etc.,  R.  Co.,  19  Okl.  224,  91 
P  883. 

7a.  TJ.  S.— Washington  City,  etc.. 
R.  Co.  V.  Svedborg,  194  U.  S.  201,  24 
set  666,  48  L.  ed.  936  [aff  20  App. 
(p.  C.)  643];  Central  Vermont  R. 
Co.  V.  Cauble,  228  Fed.  876,  143  CCA 
274;  Lee  v.  Kansas  City  Southern  R. 
Co.,  220  Fed.  863,  136  CCA  493;  Gold- 
stein V.  Scranton  R.  Co.,  209  Fed.  145, 
126  CCA  93;  Mahoning  Valley  R.  Co. 
V.  O'Hara.  196  Fed.  945,  116  CCA  495; 
St.  Louis  Southwestern  R.  Co,  v, 
Walnwright.  152  Fed.  624.  82  CCA  16. 

Cal. — Froeming  v.  Stockton  Elec- 
tric R.  Co..  171  Cal.  401.  153  P  712. 

Del. — MacFeat  v.  Philadelphia,  etc.. 
R.  Co..  21  Del.  62.  62  A  898. 

Ind. — Indianapolis  Southern  R.  Co. 
V.  Wall.  64  Ind.  A.  43.  101  NE  680; 
New  York,  etc.,  R,  Co,  v.  Callahan, 
40  Ind;  A.  223,  81  NE  670. 

Iowa. — SandQulBt  v.  Ft,  Dodge,  etc., 
R.  Co..  159  Iowa  194.  140  NW  394. 

Ky. — Chesapeake,  etc.,  R.  Co.  v. 
Lauhorn,  159  Ky.  325,  167  SW  1?2 
(whether  the  station  was  a  flag  sta- 
tion or  one  at  which  the  train  regu- 
larly stopped) ;  Louisville,  etc.,  R. 
Co.  v.  Grimes,  150  Ky.  219.  150  SW 
346;  Louisville  R.  Co.  v.  Steublng, 
143  Kv.  364,  136  SW  634;  Illinois 
Cent.  R.  Co.  v,  Gunterman,  135  Ky. 
488,  122  SW  514;  Louisville,  etc..  R. 
Co.  V,  Deason,  96  SW  1115,  29  KyL 
1259;  Louisville,  etc.,  R,  Co.  v.  Rey- 
nolds, 71  SW  516.  24  KyL  1402. 

Mass. — O'Day  v.  Boston  El.  R.  Co.. 
218  Mass.  515,  106  NE  144;  Dewey  v. 
Boston  El.  R.  Co.,  217  Mass.  599.  105 
NE  366;  Holllday  v.  Boston  El.  R. 
Co.,  214  Ma.sH.  424,  101  NE  J073; 
Lauchtamacher  v.  Boston  El.  R,  Co , 
214  Mass.  103.  100  NE  1068;  Heb- 
blethwaite  v.  Old  Colony  St.  R.  Co., 


192  Mass.  295.  78  NE  477;  Parnon  v. 
Boston,  etc.,  R.  Co.,  180  Mass.  212,  62 
NE  254. 

Mich. — Chisholm  v.  Ann  Arbor  R. 
Co.,  187  Mich.  214.  153  NW  818; 
Vultee  V.  Saginaw-Bay  City  R.  Co.. 
186  Mich.  623.  152  NW  980;  Dorrance 
V.  Michigan  United  R.  Co.,  175  Mich. 
198.  141  NW  697.  AnnCaBl915A  763; 
Van  Orman  v.  Lake  Shore,  etc.,  R. 
Co..  152  Mich.  185.  115  NW  968. 

Minn. — Barnett  v.  Minneapolis,  etc., 
R.  Co..  123  Minn.  153.  143  NW  263, 
48  LRANS  262;  Campbell  v.  Duluth. 
etc..  R.  Co.,  107  Minn.  368,  120  NW 
375.  22  LRANS  190. 

Miss. — Yazoo,  etc.,  R.  Co.  v.  Bishop. 
108  Miss.  166,  66  S  425. 

Mo. — Hatchett  v.  St,  Louis  United 
R.  Co..  175  SW  878;  Benjamin  v. 
Metropolitan  St.  R.  Co..  245  Mo.  598, 
151  SW  91;  Cobb  v.  Llndell  R.  Co., 
149  Mo.  135,  50  SW  310;  Thomure  v. 
St.  Louis,  etc..  R.  Co.,  191  Mo.  A. 
640.  177  SW  708;  Adams  v.  Metro- 
politan St.  R.  Co.,  174  Mo,  A.  5.  160 
SW  38;  Vessels  v.  Metropolitan  St. 
R.  Co.,  129  Mo.  A.  708,  108  SW  678; 
Bussell  V.  Qulncy,  etc.,  R.  Co.,  125 
Mo.  A.  441.  102  SW  613;  Bond  v. 
Chicago,  etc..  R.  Co..  122  Mo.  A.  207, 
99  SW  30;  Green  v.  Missouri,  etc.,  R. 
Co.,  121  Mo.  A.  720.  97  SW  646. 

Mont. — Knuckey  v.  Butte  Electric 
R.  Co.,  45  Mont.  106,  122  P  280. 

N.  J. — Rivers  v.  Pennsylvania'  R. 
Co.,  83  N.  J.  L.  513.  83  A  883  (rev 
80  N.  J.  L.  217,  76  A  456]. 

N.  T.— Mlddleton  v.  Whltrldge.  213 
N.  T.  499,  108  NE  192  [rev  lU  App. 
Dlv.  154.  141  NYS  1041;  Reschke  v. 
Syracuse,  etc.,  R.  Co.,  156  App.  DIv. 
48,  139  NYS  565  [atf  211  N.  V.  <02 
mem,  106  NE  1097  mem];  Johnson  v. 
Brooklyn  Heights  R-  Co.,  133  App. 
Div.  252,  IIT  NTS  860;  Ooller  v. 
Fonda,  etc.,  R.  Co.,  110  App.  Dlv.  620. 
96  NYS  483;  Mettlestadt  v.  Ninth 
Ave.  R.  Co.,  27  N.  Y.  Super.  377: 
Houmey  v.  Brooklyn  City  R.  Co.,  7 
NYS  602  [act  130  N.  Y.  641  mem,  29 
NE  1033  memj;  McSwyny  v.  Broad- 
way, etc.,  R.  Co.,  7  NYS  456. 

N.  C. — Smith  v.  North  Carolina  R. 
Co.,  147  N.  C.  448,  61  SE  266.  17  LRA 
NS  179;  Briggs  v.  Durham  Tract. 
Co.,  147  N.  C.  389,  61  SE  373:  Wal- 
lace v.  Western  North  Carolina  R. 
Co..  101  N.  C.  454.  8  SE  166. 

Okl. — St.  Louis,  etc..  R.  Co.  v. 
Fltts.  40  Okl.  686.  140  P  144.  LRA 
1916C  348. 

Or. — Devroe  v.  Portland  R.,  etc., 
Co..  64  Or.  547,  131  P  304. 

Pa. — Geiger  v.  Pittsburgh  R.  Co., 
247  Pa.  287,  93  A  342;  Warren  v. 
Pittsburgh,  etc..  R.  Co.,  243  Pa.  15. 
89  A  828;  Thomas  v.  Altoona.  etc., 
Electric  R.  Co.,  236  Pa.  365,  81  A 
846;  Jones  v.  Pennsylvania  Co..  60 
Pa.  Super.  436;  Fleming  v.  Southern 
Pa.  Tract.  Co.,  69  Pa.  Super.  505; 
Becker  v.  Buffalo,  etc..  Tract.  Co.,  52 
Pa.  Super.  93. 

S.  C. — Jernigan  v.  Atlantic  Coast 
Line  R.  Co..  102  S.  C.  62.  86  SE  198; 
Cunningham  v.  Columbia,  etc.,  R.  Co., 
96  S.  C.  456,  81  SE  150;  Slngletary 
V.  Seaboard  Air  Line  R.  Co.,  88  S.  C. 
565,  71  SE  57;  Talbert  v.  Charleston, 
etc.,  R.  Co..  72  S.  C.  137,  51  SE  564; 
Cooper  V,  Georgia,  etc.,  R.  Co.,  61 
S.  C.  346.  39  SE  543. 

Tex. — St.  Louis  Southwestern  R, 
Co.  V.  Johnson,  100  Tex.  237,  97  SW 
1039;  Trinity,  etc..  R.  Co.  v.  Smith, 
(Civ.  A.)  155  SW  361;  San  Antonio, 
etc.,  R.  Co.  V.  Trlgo.  49  Tex.  Ctv.  A. 
523,  108  SW  1193;  Houston,  etc.,  R. 
Co.  V.  Johnson,  (Cfv.  A.)  103  SW  239; 
San  Antonio,  etc,  R.  Co.  v.  Trigo, 
(Civ.  A.)  101  SW  254;  Ft.  Worth,  etc.. 
R.  Co.  V.  Jones,  38  Tex.  Civ.  A.  129. 
85  SW  37. 

Wash. — Johnson     v.  Washington 


Water  Power  Co..  62  Wash.  61S.  114 

P  453. 


J [a]  BvUuuw  h*ia  snSolMrt  to  r»- 
tnlr*  snbmlsBlon  of  the  os4m  to  th* 
nry. — (1)  For  the  death  of  a  passen- 
ger while  awaiting  transportation  at  a 
station.  MacFeat  v.  Philadelphia,  etc^ 
R.  Co..  21  Del.  62,  62  A  898.  (2) 
For  the  death  of  a  mall  clerk.  Cox 
V.  High  Point,  etc..  R.  Co..  147  N.  C 
353,  61  SE  183.  (3)  For  Injuries  sus- 
tained in  alighting  from  a  train  on 
the  side  opposite  the  platform. 
Louisville,  etc.,  R.  Co.  v,  Payne,  104 
SW  752,  31  KyL  1173.  (4)  For  In- 
jury to  a  passenger  In  charge  of  a 
shipment  of  slock,  Ralph  v.  Chi- 
cago, etc.,  R.  Co.,  216  Fed.  744,  132 
CCA  654.     (5)   For  the  death  of  a 

gissenger  thrown  from  a  street  car. 
atchett  v.  St.  Louis  United  R,  Co.. 
(Mo.)  175  SW  878. 

[b]  Wlur*  plaintiff's  erldeno* 
makM  out  a  pruna  faole  aamm  the 
court  may  properly  refuse  to  take 
the  case  from  the  Jury,  where  such 
evidence  is  rebutted  by  that  of  the 
carrier,  St.  Louis,  etc.,  R.  Co.  v. 
Fitls.  40  Okl.  686,  140  P  144.  LRA 
1916C  348. 

[c]  FlatDtUt's  sviaMUl*  Of  mtA- 
■tantial  oharacter. — ( 1 )  The  court 
need  not  direct  the  Jury  to  find  for 
a  street  railroad  company.  In  an  ac- 
tion to  recover  damages  for  the  In- 
juries sustained  by  a  passenger  In 
alighting  from  one  of  its  cars,  where 
there    was    evidence    on    t>ehalf  of 

ElaintifF  of  a  substantial  character, 
earing  on  the  general  Issue  as  to 
the  carrier's  negligence.  Washing- 
ton City,  etc.,  R.  Co.  v.  Svedborg, 
194  U.  S.  201,  24  set  656,  48  L.  ed. 
935  [aff  20  App.  (D.  C.)  643].  (2) 
The  case  Is  one  for  the  Jury  where 
there  is  substantial  evidence  that 
plaintiff  was  Injured  and  sufficient 
evidence  to  support  a  verdict  In  his 
favor,  although  there  Is  evidence  to 
the  contrary.  Lee  v,  Kansas  City 
Southern  R.  Co.,  220  Fed.  863,  136 
CCA  498. 

[d]  Ooastmotloii  of  MfflnMr^ 
orcUn.. — Where  orders  given  to  the 
engineer  of  a  train,  when  read  in 
connection  with  the  rules  and  usages 
of  the  company,  are  ambiguous,  the 
question  whether  the  engineer  placed 
a  proper  construction  on  them  is  one 
of  fact  In  an  action  for  Injuries  to 
a  passenger,  Wlilard  v.  Iowa  Cent. 
R.  Co.,  108  Minn.  304,  122  NW  169, 

[e]  Tampormrjr  viotatloB  of  rale 
of  carrier. — ^Although  a  rule  of  an 
elevated  railroad  company  which  for- 
bids passengers  to  stand  between  the 
seats  except  in  emergencies  exists, 
the  circumstances  may  be  such  as  to 
render  Immediate  enforcement  of  the 
rule  so  dangerous  as  to  make  it  a 
question  for  the  jury  whether  its 
temporary  violation  should  be  al- 
lowed. Dewey  v.  Boston  El.  R.  Co., 
217  Mass.  599,  105  NE  366. 

[f]  PlalutUt's  witness  tmrnOIyiag 
advsrselT  to  hlm.^ — On  conflicting 
evidence.  In  an  action  for  the  wrong- 
ful  death  of  a  street  car  passenger, 
the  question  of  recovery  Is  for  the 
Jury,  although  one  of  plaintiff's  wit- 
nesses on  cross-examination  testi- 
fles  adversely  to  him  on  matters  out- 
side the  direct  examination.  Froem- 
ing V.  Stockton  Electric  R.  Co..  171 
Cal.  401.  153  P  712. 

73.  Lusby  v.  Atchison,  etc.  R. 
Co.,  41  Fed.  181;  Herr  v.  Chicago, 
etc.,  R.  Co.,  189  111.  A.  506;  Hanes 
v.  Illinois  Cent.  R.  Co..  166  III.  A. 
207;  St.  Louis,  etc..  R.  Co.  v.  Fltts. 
40  Okl.  685,  140  P  144.  LRA  1916C 
348.  See  also  Trial  [38  Cyc  1516  et 
segl. 

fa]  Thus,  where  plaintiff  testifles 
that  the  Injury  for  which  he  Is  suing 
occurred  as  defendant's  train  was  ap- 


I'or  l*t«r  OMM«)  tUTelopnMnta  and  tihuffM  in  the  law  see  cumulative  Annotations,  aune  title,  p&go  and^oote  nuntwr. 
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such  a  case  it  is  error  for  the  court  to  take  the 
case  from  the  jury  by  nonsuit,  dismissal,  direction 
of  a  verdict,  or  peremptory  instruction.'*  But 
where  there  is  no  evidence  on  an  issue  of  fact," 
or  where  the  evidence  is  legally  insufficient  to  sus- 
tain a  finding  as  to  such  fact/"  or  is  undisputed  and 
of  such  a  character  that  only  one  inference  can  'rea- 
sonably be  drawn  therefrom/''  the  question  becomes 
one  for  the  determination  of  the  court  as  a  matter  of 
law  and  should  not  be  submitted  to  the  jury;'^  and 


the  court  should  dispose  of  it  without  tlie  interven- 
tion of  a  jury,  as  by  dismissal  or  nonsuit,  by  sustain- 
ing a  demurrer  to  the  evidence,  or  by  diieoting  a 
verdict.™ 

1455]  (2)  Existence  of  Eolation  of  Carrier  and 
Passenger.  It  is  ordinarily  a  question  for  the  jury 
as  to  whether  the  relation  of  carrier  and  passenger 
existed  between  defendant  and  the  person  injured, 
at  the  time  of  the  injury,^  unless  the  evidence  is 
insufficient  to  be  submitted,  or  is  undisputed  and 


proaohln)r  a  station,  a  verdict  In  his 
f&vor  will  not  be  set  aside  on  ac- 
count of  the  strength  of  defendant's 
evidence  that  the  Injury  occurred  as 
they  were  preparing  to  leave  and  not 
aa  tbey  approached  the  station,  as 
the  weight  of  the  evidence  and  credi- 
bility of  the  witnesses  are  for  the 
Jury.  Lusby  v.  Atchison,  etc.,  R.  Co., 
41  Fed.  181. 

74.  U.  S. — Ralph  v.  Chicago,  etc., 
R.  Co.,  216  Fed.  744.  132  CCA  654; 
Patterson  v.  Jacksonville  Tract.  Co.. 
213  Fed.  289,  130  CCA  13. 

D.  C. — Elatcher  v.  Philadelphia, 
etc.,  R.  Co.,  31  App.  385. 

III.— Chicago  City  R.  Co.  v.  Henry, 
ZIB  111.  82,  75  NB  758. 

Kan. — Hanson  v.  Chicago,  eta,  R. 
Co.,  83  Kan.  5S3,  112  P  152,  31  L.RA 
NS  624. 

Me. — Berry  v.  Atlantic  R.  Co„  109 
Me.  330,  84  A  740. 

Miss. — Hill  V.  Jackson  Light,  etc.. 
R.  Co.,  110  Miss.  388,  70  S  401. 

Mo. — Bobbltt  V.  St.  Louis  United  R. 
Co.,  169  Mo.  A.  424.  153  SW  70. 

S.  C. — Mcjlmpsey  v.  Carolina  Dlv. 
Southern  R.  Co.,  89  S.  C.  122,  71 
SE  42. 

Tex. — at.  Louis  Southwestern  R. 
Co.  V.  McNatt,  (Civ.  A.)  166  SW  89. 

[a]  AppUoaUou  ox  ml*. — (1> 
Where  a  street  car  passenger's  testi- 
mony Is  contradictory  as  to  whether 
the  accident  occurred  as  alleged  or 
In  some  other  way.  It  Is  a  question 
for  the  jury  which  version  Is  correct, 
and  the  direction  of  a  verdict  for  de- 
fendant on  the  ground  of  variance  le 
improper.  Bobbltt  v  St.  Louis  United 
R.  Co^  169  Mo.  A.  424.  163  SW  70. 
<2)  Where  plaintiff's  testimony  as  to 
the  manner  In  which  he  was  in- 
jured while  attempting  to  board  a 
street  car  Is  improbable,  and  de- 
fendant's evidence  tends  to  show 
that  he  was  injured  on  a  different 
day  and  In  an  entirely  different  man- 
ner. It  Is  error  to  take  the  case  from 
the  Jury.  Chicago  City  R.  Co.  v. 
Henry,  218  111.  92,  75  NE  758.  (3) 
Where  plaintiff  establishes  the  fact 
that  she  was  Injured  while  a  pas- 
senger on  defendant's  car  and  while 
exercising  due  care.  It  devolves  on 
defendant  to  show  that  the  Injury 
was  unavoidable  by  human  fore- 
sight, and  a  verdict  should  not  be 
directed  for  the  failure  of  plaintiff 
to  show  that  defendant  owned  and 
operated  the  car  which  collided  with 
the  one  on  which  plaintiff  was  riding. 
Patterson  v.  Jacksonville  Tract.  Co., 
213  Fed.  289.  130  CCA  13. 

75.  Konleczny  v.  Detroit,  etc.,  R. 
Co..  154  Mich.  66.  128  NW  1096. 

fa]  Effect  of  en^loyM  havtiif 
lienor. — Where,  In  an  action 
against  a  railroad  for  the  death  of  a 
passenger  through  the  alleged  negli- 
gence of  defendant's  engineer  in  run- 
ning his  train  Into  a  forest  fire,  there 
was  no  evidence  that  the  engineer's 

Judgment  was  In  any  way  affected 
•y  liquor,  or  that  It  had  anything  to 
do  with  his  conduct  or  ability 
Intelligently  to  comprehend  his 
dangers,  the  court  properly  refused 
to  submit  the  question  of  the  effect 
on  him  and  his  crew  of  having  drunk 
liquor.  Konleczny  v.  Detroit,  etc., 
R.  Co.,  164  Mich.  66.  128  NW  1096. 

78.  U.  S. — Detroit,  etc.,  R.  Co.  v. 
Ely.  208  Fed.  873,  126  CCA  31;  Penn- 
sylvania R.  Co.  v.  McCaffrey.  149 
Fed.  404.  79  CCA  224. 

Mass. — Hooper  v.  Bay  State  St. 
R.  Co..  218  lfass.^251.  105  NE  892; 
Wlnship  V.  New  York,  etc..  R.  Co., 
170  Mass.  464.  49  NE  647. 

Minn. — Powers  v.  Chicago,  etc.,  R. 
Co..  108  Minn.         121  NW  897. 


Oh. — Henry  v.  Cincinnati,  etc.,  R. 
Co.,  23  Oh.  Clr.  Ct  N.  S.  40. 

Pa — Mott  V.  Pennsylvania  R.  Co., 
245  Pa.  166,  91  A  246. 

Tex. — San  Antonio  Tract.  Co.  V. 
Hausklns.  (Civ.  A.j  148  SW  1100. 

77.  Southern  R.  Co.  v.  Norwood.  186 
Ala.  49,  64  S  604;  Keeney  v.  Delaware, 
etc..  R  Co.,  87  N.  J.  L.  505.  94  A  604. 

78.  Price  v.  St.  Louis  Transit  Co., 
126  Mo.  67.  102  SW  626. 

79.  U.  S. — Pennsylvania  R.  Co,  v. 
McCaffrey,  149  Fed.  404,  79  CCA  224. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Stokes,  166  Ky.  142,  179  SW  47. 

Nebr. — Painter  v.  Chicago,  etc..  R. 
Co..  93  Nebr.  419,  140  NW  787. 

N.  J. — Keeney  v.  Delaware,  etc.,  R. 
Co.,  87  N.  J.  L.  605,  94  A  604. 

N.  T. — Daly  V.  New  Jersey  Central 
R.  Co.,  88  App.  Dlv.  632,  67  NYS  44. 

Pa. — Robinson  v.  Pennsylvania  R. 
Co..  246  Pa.  577,  92  A  746  (nonsuit): 
Sheets  V.  Sunbury.  etc.,  R  Co.,  23'7 
Pa  163,  86  A  92;  Green  v.  Pittsburg, 
etc.,  St.  R.  Co.,  219  Pa.  241,  68  A  675; 
Thomas  v.  Philadelphia,  etc..  R.  Co., 
148  Pa.  180,  23  A  989,  16  LRA  416 
[dlst  Pennsylvania  R.  Co.  v.  Mac- 
Klnnel,  124  Pa.  462,  17  A  14,  10 
AmSR  601,  2  LRA  820], 

80u  U.  S. — Northern  Pac  R.  Co. 
V.  Marinovich,  189  Fed.  328.  Ill  CCA 
60;  Chesapeake,  etc.,  R.  Co.  v.  King. 
99  Fed.  251,  40  CCA  432,  49  LRA 
102;  Alabama  Great  Southern  R.  Co. 
V.  Cogglns.  88  Fed.  466.  32  CCA  1. 

Ala. — Central  of  Georgia  R  Co.  v. 
Bell,  187  Ala.  641.  66  8^  835;  Louis- 
ville, etc..  R.  Co.  v.  Olascow,  179 
Ala.  251,  60  8  108;  Alabama  City,  etc., 
R.  Co.  v.  Bates,  155  Ala.  347,  46  S 
776;  Ball  v.  Mobile  Light,  etc.,  Co., 
146  Ala  309,  39  S  684,  119  AmSR  32, 
9  AnnCas  962. 

Ark, — St.  Louis,  etc.,  R.  Co.  v.  Coy, 
168  SW  1106:  St.  Louis,  etc..  R.  Co.  v. 
Laurence,  106  Ark.  644,  163  SW  799. 

111. — Chicago  Union  Tract,  Co.  v. 
Rosenthal,  217  III.  468,  75  NE  678 
[aff  118  111.  A.  278];  Chicago  Ter- 
minal Transfer  R.  Co.  v.  Gruss.  200 
111.  195,  65  NE  693  [aff  102  III.  A. 
439];  Chicago  Terminal  Transfer  Co. 
V.  Kotoskl.  199  111.  383,  65  NE  360 

taff  101  lit.  A.  800]:  Lake  Shore,  etc., 
t.  Co.  v.  Brown.  123  111.  162,  14  NE 
197,  5  AmSR  510;  Carroll  v.  Chicago 
City  R.  Co.,  180  111.  A.  309;  Rice  v. 
Illinois  Cent,  R.  Co.,  22  111.  A.  643. 

Ind. —  Indianapolis  Southern  R.  Co. 
V.  Tucker,  51  Ind.  A.  480,  98  NE  431. 

Iowa. — Ramm  v.  Minneapolis,  etc., 
R.  Co..  94  Iowa  296,  62  NW  751  (per- 
son riding  on  freight  train). 

Mass.— Carter  v.  Boston,  etc.,  St. 
R.  Co..  205  Mass.  21,  91  NE  142  (per- 
son attempting  to  board  car);  Dugan 
V.  Blue  Hill  St.  R.  Co..  193  Mass.  431, 
79  NB  748;  Innesa  v.  Boston,  etc.,  R. 
Co.,  168  Mass.  433,  47  NE  193. 

Miss. — Yazoo,  etc.,  R.  Co.  v.  Bishop, 
108  Miss.  166,  66  S  425,  67  S  490;  St. 
Louis,  etc.,  R.  Co-  v.  Sanderson,  99 
Miss.  148,  54  S  885,  46  LRANS  352. 

Mo, — Anderson  v.  Missouri  Pac.  R. 
Co.,  196  Mo.  442,  93  SW  394.  113 
AmSR  748;  Lindsay  v.^St.  Louie,  etc.. 
R.  Co..  (A.)  178  SW  ^76;  Cathey  v. 
St.  Louis,  etc.,  R.  Co,,  149  Mo,  A.  134, 
130  SW  130. 

N,  J.~Atlantlc  City  R.  Co.  v.  Kie- 
fer,  76  N.  J.  L.  64.  66  A  930, 

N.  Y. — Kramer  v.  Brooklyn  Heights 
R.  Co.,  114  App.  Dlv.  804.  100  NYS 
276  [rev  on  other  grounds  190  N.  Y. 
310.  83  NE  35];  West  v.  Now  York 
Cent.,  etc..  R.  Co.,  66  App.  Dlv.  464. 
67  NYS  104  (riding  on  freight  train); 
Sexton  V.  Metropolitan  St.  R.  Co..  40 
App.  Dlv.  26,  67  NYS  677;  O'Dell  v. 
New  York  Ont..  etc.,  R.  Co.,  18  App. 
Dlv.  13,  45  NTS  464  [aff  162  N.  T. 


625  mem.  57  NE  1119  meml. 

Pa. — Gelger  v.  Pittsburgh  R  Co., 
247  Pa  287,  93  A  342;  Goehring  v. 
Beaver  Valley  Tract.  Co.,  222  Pa. 
600,  72  A  269  (private  policeman  on 
car  at  request  of  conductor):  Wilkes 
V.  Buffalo,  etc.,  R.  Co..  216  Fa.  2E5, 
65  A  787. 

Tex.— Missouri,  etc.,  R.  Co,  v.  Huff, 
98  Tex.  110.  81  SW  626  [rev  (Civ.  A.) 
78  SW  249]  (riding  on  freight  train 
under  agreement  with  brakeman); 
Mills  V.  Missouri,  etc.,  R.  Co.,  94  Tex. 
242.  69  SW  874,  66  LRA  497  [rev 
(Clv.  A.)  67  SW  291];  Chicago,  etc., 
R.  Co.  V.  Sears,  (Civ.  A.)  130  SW 
1019;  St.  Louis  Southwestern  R.  Co. 
V.  Fowler,  (Clv.  A.)  93  SW  484. 

Va — Southern  R.  Co.  v.  Orubbs. 
115  Va  876,  80  SE  749. 

Wash. — Dunn  v.  Puget  Sound 
Tract-,  etc,  Co.,  89  Wash.  36,  153  P 
1059;  Conner  v.  Seattle,  etc.,  R.  Co., 
56  Wash.  310.  106  P  634.  134  AmSR 
1110.  25  LRANS  930;  Bugge  v.  Seattle 
Electric  Co..  64  Wash.  483,  103  P  824; 
Harris  v.  Puget  Sound  Electric  R. 
Co..  53  Wash.  298,  299.  100  P  841. 

W.  Va. — Layne  v.  Chesapeake,  etc., 
R.  Co..  68  W.  Va  213,  69  SE  700,  81 
LRANS  414. 

Wis. — Ferguson  v.  Truax,  136  Wis. 
637,  118  NW  251. 

Eng. —  Great  Northern  R.  Co.  v. 
Harrison,  10  Exch.  376,  158  Reprint 
489  (question  of  fraudulent  Intent). 

[a]  Tlistlur  rslatlon  h»d  arlssn.— > 

(1)  Proof  that  plaintiff,  with  a  bona 
nde  intention  or  becoming  a  passen- 

f er,  went  to  the  flag  station  of  de- 
endant  railroad  company  makes  It 
a  question  for  the  Jury  whether  that 
relation  arose.  Louisville,  etc.,  R. 
Co.  V.  Glascow,  179  Ala  261,  60  9  lOS. 

(2)  Where  It  appeared  that  plain- 
tiff's Intestate  went  to  the  city  dally, 
and  that  he  stepped  on  the  platform 
of  defendant's  train  after  having 
stated  that  he  Intended  to  take  the 
train  for  the  city,  when  tie  was  killed 
by  a  collision,  it  was  a  question  for 
the  Jury  whether  he  was  a  passenger, 
although  there  was  no  proof  that  he 
had  a  ticket  or  the  money  to  pay 
for  one.  Inness  v.  Boston,  etc.,  R. 
Co.,  168  Mass.  483.  47  NE  193. 

[b]  WbatlMr  rslatloa  had  tsrml- 
natsd. — (1)  Whether  a  passenger, 
proceeding  to  leave  the  premises  of 
the  carrier,  returned  thereto  in  good 
faith,  and  the  purpose  of  his  return 
as  bearing  on  the  question  as  to 
whether  the  relation  of  carrier  and 
passenger  had  terminated,  are  ques- 
tions of  fact  for  the  Jury,  in  an  action 
by  the  passenger  against  the  carrier 
for  an  assault  on  him  on  his  return 
to  the  premises  by  an  agent  of  the 
carrier.  Layne  v.  Chesapeake,  etc., 
R.  Co.,  68  W.  Va.  213,  69  SE  700, 
31  LRANS  414.  (2)  Whether  a 
passenger  alighting  In  the  usual 
place  near  a  station,  and  who  was 
struck  by  the  train  while  on  the  only 
practicable  route  to  the  station,  was 
entitled  to  the  care  due  a  passenger 
or  merely  to  that  due  a  trespasser. 
Is  a  question  for  the  jury,  where  the 
evidence  Is  conflicting  as  to  whether 
he  was  going  to  the  station  for  the 
purpose  of  receiving  a  telegram,  or 
was  merely  loitering  on  the  tracks. 
Alabama  Great  Southern  R.  Co.  v. 
Coggins,  88  Fed.  455,  32  CCA  1.  (3) 
Where  a  passenger  is  necessarily 
hindered  or  delayed  In  leaving  the 
carrier's  premises.  the  question 
whether  he  has  failed  to  depart 
within  a  reasonable  time,  so  as  to 
terminate  the  relation  of  carrier  and 
passenger.  Is  onaof  fact^wtiUL  jury. 
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such  that  but  one  conclusion  can  be  reasonably 
drawn  therefrom,  m  which  case  the  court  alone  may 
dispose  of  the  question." 

-  1456]  (3)  Negligence  in  OeneraL^  In  accord- 
ance with  the  above  rules,^  the  question  of  the  car- 
rier 's  negligence  with  respect  to  the  injury  sustained 


by  the  passenger  is  one  of  fact  for  the  juiy  and 
should  be  submitted  to  them,  where  there  is  sufficient 
evidence  to  go  to  the  jury,  and  it  is  conflicting  or 
such  that  different  conclusions  reasonably  might  be 
drawn  therefrom;"  and  in  such  case  it  is  error  for 
the,  court  to  dispose  of  such  question  without  the 


eiipra.  (4)  Whether  a  person  who 
had  alighted  from  a  standing  train 
at  a  station  and  was  crossins  the 
tracks  by  a  planked  war  provided 
by  the  company  after  the  train  had 
moved  out  was  still  a  passenger  en- 
titled to  cross  without  looking  or 
listening  is  a  question  of  fact  for  the 
jury,  where  reasonable  men  may  dif- 
fer as  to  whether  he  was  proceeding 
to  a  place  of  safety  within  a  reason- 
able time  after  he  had  alighted  from 
the  train.  Atlantic  City  R.  Co.  v. 
Kiefer,  76  N.  J.  L.  B4,  6G  A  930. 

[  c]  BmployM  with  pass. — Whether 
or  not  a  pass  held  by  a  street  rail- 
road employee  was  a  gratuity  or 
was  Issued  as  one  of  the  terms  of  his 
employment,  thereby  making  him  a 
passenger  for  hire.  Is  a  question  for 
the  jury.  Dugan  v.  Blue  Hill  St.  R. 
Co..  193  Mass,  431.  79  NE]  748. 

[d]  Flaoa  10  tide. — Where  a  ship- 
per of  goods  and  of  live  stock  accom- 
panied them  and  was  entitled  to  ride 
as  a  passenger,  the  question  as  to 
whether  he  should  ride  In  the  freight 
car  or  In  the  caboose.  In  the  absence 
of  a  contract  provision,  is  for  the  jury. 
Pittsburgh,  etc.,  R.  Co.  v.  Brown, 
178  Ind.  11,  97  NE  145.  88  NE  «25. 

Ce]  On  elevator. — ^Whether  plain- 
tiff, injured  while  a  passenger  on  an 
elevator,  was  at  the  time  on  his  way 
to  visit  a  doctor  In  the  building,  and 
whether  he  had  prior  thereto  been 
forbidden  by  agents  of  the  proprietor 
of  the  elevator  to  ride  thereon,  has 
been  held  a  question  for  the  jury. 
Ferguson  v.  Truax.  119  Wis.  6S7,  118 
NW  2B1. 

81.  U.  S. — Detroit,  etc.,  R.  Co.  v. 
■Ely,  208  Fed.  873,  126  CCA  31- 

III, — O'Donnell  v.  Chicago,  etc.,  R. 
Co.,  106  111.  A.  287. 

Nebr. — Painter  v.  Chicago,  etc.,  R. 
COy  93  Nebr.  419,  140  NW  787. 

Or. — Richardson  v.  Portland  R., 
etc..  Co.,  70  Or,  830.  141  P  749. 

Tex. — Grahn  v.  International,  etc., 
R.  Co..  100  Tex.  27,  93  SW  104,  123 
AmSR  767.  5  LRANS  1025. 

Utah. — Schuyler  v.  Southern  Pac. 
Co.,  37  Utah  681,  109  P  458  [reh  den 
37  Utah  612.  109  P  1025]. 

Wis. — McBrlde  v.  Milwaukee  Elec- 
tric R.,  etc.,  Co..  148  Wis.  17,  133 
NW  1111. 

[a]  BvUMtM  hML  InraOolSBtt 
<1>  To  require  the  submission  to  the 
jury  of  the  'question  whether  plain- 
tiff lost  her  status  as  a  passenger  by 
a  fraudulent  attempt  and  Intent  to 
evade  payment  of  fare.  Detroit,  etc., 
R.  Co.  V.  Ely,  20B  Fed.  873.  126  CCA 
81.  (2)  To  show  that  the  deceased 
was  a  passenger  on  defendant's  car. 
In  an  action  against  a  railroad  com- 
pany for  the  wrongful  death  of  a 
railroad  mall  clerk,  and  hence  a 
direction  of  a  verdict  for  defend- 
ant was  proper.  GemmlU  v,  Illinois 
Cent  R.  Co.,  186  111.  A_  121. 

[b]  Z&owlwlff*  that  pasBsnyer 
wu  lidlnff  (U  tx—  v*'*- — Where 
plaintiff's  aecedent,  an  employee  of 
defendant  carrier,  having  a  free  pass, 
entered  defendant's  train,  and  was  re- 
ceived as  a  passenger  and  permitted 
to  ride,  and  there  was  no  evidence 
that  the  employees  of  the  train  did 
not  know  that  decedent  was  riding 
on  a  free  pass,  or  that  they  were 
deceived  as  to  his  status  on  the 
train,  it  Is  not  error  to  fall  to  sub- 
mit to  the  jury  the  question  as  to 
whether  defendant's  trainmen  knew 
that  decedent  was  riding  on  a  free 
pass  while  not  on  duty.  Schuyler  v. 
Southern  Pac.  Co..  37  Utah  581.  109  P 
468  [reh  den  87  Utah  612. 109  P  1025]. 

88.  See  generally  Negligence  [29 
Cyc  627  et  seq]. 

OontrllmtoTr  nsffUffanoa  see  Infra 
II  1520-1523. 
—     See  supra  H  145S.  1454, 


84.  U.  S. — New  York,  etc.,  R.  Co. 
V.  Kllby,  2SS  Fed.  SSt.  147  CCA 
258:  Chicago,  etc,  R.  Co,  v.  Bddy,  228 
Fed.  643,  143  CCA  165;  Kansas  City 
Southern  R.  Co.  v.  Clinton,  2X4  Fed. 
896,  140  CCA  340;  Murphy  v.  Mllford. 
etc.,  St.  R.  Co.,  210  Fed.  137,  126  CCA 
656;  Southern  Pac  Co.  v.  Ward,  208 
Fed.  385,  125  CCA  607;  Harmon  v. 
FJintham,  196  Fed.  685,  116  CCA  309; 
Norfolk,  etc..  Terminal  Co.  v.  Rotolo, 
191  Fed.  4,  112  CCA  583:  O'Fleld  v. 
St.  Louis,  etc.,  R.  Co.,  189  Fed.  721, 
111  CCA  259;  Marbury  v.  Illinois 
Cent.  R.  Co.,  176  Fed.  9,  99  CCA  483; 
North  Jersey  St.  R.  Co.  v.  Purdy,  142 
Fed.  955.  74  CCA  125;  Philadelphia, 
etc..  R.  Co.  V.  Young.  90  Fed.  709.  33 
CCA  251  (spark  from  passing  engine 
striking  passenger  on  station  plat- 
form in  the  eye);  Delaware,  etc..  R. 
Co.  V.  Ashley,  67  Fed.  209.  14  CCA 
368;  New  Orleans,  etc..  R.  Co.  v. 
Schneider.  60  Fed.  210,  8  CCA  671. 

Ala. — Southern  R.  Co.  v.  Hayes,  69 
S  641;  Central  of  Georgia  R.  Co.  v. 
Storrs,  169  Ala.  361,  53  S  746;  Bir- 
mingham R.,  etc..  Co.  V.  Prltchett. 
161  Ala.  480.  49  S  782;  Carleton  v. 
Central  of  Georgia  R.  Co..  155  Ala. 
326.  46  S  495.  16  AnnCas  446. 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Fuqua.  114  Ark.  112,  169  SW  786; 
St.  Louis  Southwestern  R.  Co.  v. 
Jackson.  93  Ark.  119,  124  SW  241. 

Cal. — Maxwell  v.  Fresno  City  R. 
Co.,  4  Cal.  A.  745.  89  P  367;  Knight 
v.  Pacific  Coast  Stage  Co.,  4  Cal, 
Unrep.  Cas.  358,  84  P  868. 

Colo. — Farrier  v.  Colorado  Springs 
Rapid  Transit  R.  Co.,  42  Colo.  331. 
95  P  294,  126  AmSR  158;  Trumbull 
V.  Donahue.  18  Colo.  A.  460,  72  P 
684  (hand  caught  In  door  opened  and 
closed  by  brakeman). 

Del. — Benson  v.  Wilmington  City 
R.  Co.,  24  Del.  202,  75  A  793. 

D.  C. — Georgetown,  etc.,  R.  Co.  v. 
Smith,  25  App.  259,  B  LRANS  274; 
Washington,  etc.,  R.  Co.  v.  Grant,  11 
App.  107. 

Fla. — Pensacola  Electric  Co,  v. 
Alexander,  68  Fla.  337.  50  S  673. 

Ga, — Bailey  v.  Georgia,  etc..  R.  Co., 
144  Ga.  139,  86  SE  326;  Columbus  R. 
Co.  v.  Aabell,  IS8  Oa.  573.  66  SB  902; 
McDonald  v.  Savannah  Electric  Co.. 
120  Ga.  49.  47  SE  B47  (allowing  guard 
rail  to  fall  on  passenger's  hand) ; 
Central  of  Georgia  R,  Co.  v.  Mc- 
Kcnney.  116  Ga.  13.  42  SE  229; 
Florida  Cent.,  etc.,  R.  Co.  v.  Rudulph. 
118  Ga.  143,  38  SE  328;  Byrd  v. 
Atlanta  Nat.  Bank.  16  Ga.  7.  84 
SE  219;  Macon  R..  etc..  Co.  v.  Cas- 
topulon.  11  Oa.  A.  242,  75  SB  IS; 
Louisville,  etc..  R  Co.  T,  Plunkett.  6 
Ga.  A.  684,  65  SE  696. 

111. — Pennsylvania  Co.  v.  McCaffrey, 
173  111.  169,  60  NE  713  [aff  68  111.  A. 
685]:  Carroll  v.  Chicago  City  R.  Co., 
ISO  111.  A.  309;  Kloepher  v.  Osborne, 
177  III.  A.  384;  Kelly  v.  Chicago,  etc., 
R.  Co.,  175  111.  A.  196;  Shaw  v.  Chi- 
cago, etc.,  R.  Co.,  178  HI.  A.  107. 

Ind. — ^Vlncennes  Tract.  Co.  v.  Curry, 
69  Ind.  A.  688.  109  NE  62;  Romlne 
V.  EvansvlUe.  etc.,  R.  Co.,  24  Ind,  A. 
230.  66  NE  245  (catching  passenger's 
finger  In  door). 

Iowa. —  Weber  v.  Chicago,  etc...  R. 
Co.,  151  NW  852;  Newman  v.  Chicago, 
etc..  R.  Co.,  154  Iowa  72,  134  NW 
585;  Burger  v,  Omaha,  etc,,  R.  Co., 
139  Iowa  645,  117  NW  85,  130  AmSR 
343. 

Kan. — Kansas  City  El.  R.  Co,  v. 
Groff.  77  Kan.  551.  96  P  394;  Metro- 
politan St.  R.  Co.  V.  Warren,  74  Kan. 
244.  86  P  656,  89  P  655. 

Ky. — Louisville  R.  Co.  v.  Frey,  166 
Ky.  24,  178  SW  1137:  Chicago,  etc.. 
R.  Co.  v.  Rowell.  161  Ky.  313,  151 
SW  960;  Louisville,  etc.,  R.  Co.  v. 
Moore,  160  Ky.  692.  160  SW  849: 
Chesapeake,  etc.,  R.  Co.  v.  Burke,  147 


Ky.  694,  145  SW  370,  AnnCasl913D 
208;  Louisville  R.  Co.  v.  Mitchell.  138 
Ky.  190,  127  SW  770:  Palmer  Trans- 
fer Co.  v.  Smith,  127  Ky.  819,  126  SW 
725,  136  AmSR  295,  29  LRANS  321. 

Mass. — Harrington  v.  Boston  El. 
R.  Co.,  221  Mass.  299.  108  NE  943; 
Wheeler  v.  Boston  El.  R.  Co.,  220 
Mass.  298,  107  NE  938;  Wakeley  v. 
Boston  El.  R.  Co.,  217  Mass.  488,  105 
NB  436;  Buckley  v.  Boston  El.  R.  Co., 
216  Mass.  50.  102  NB  75;  Luddy  v. 
Old  Colony  St,  R.  Co.,  210  Mass. 
293,  96  NE  675;  Eldredge  v.  Boston 
El.  R.  Co.,  203  Mass.  SS2,  89  NE 
1041;  Powers  v.  Old  Colony  St.  R. 
Co.,  201  Mass.  66,  87  NE  192;  Plum- 
mer  v.  Boston  El.  R.  Co.,  198  Mass. 
499,  84  NE  849;  Magee  v.  New  York, 
etc.,  R.  Co.,  19B  Mass.  Ill,  8^  NE 
689;  Black  v.  New  York,  etc.  It?  Cd„ 
193  Mass.  448,  79  NB  797,  7  LRANS 
148,  9  AnnCas  486. 

Mich. — Richardson  v.  Detroit,  etc., 
R.  Co.,  176  Mlcb.  413,  142  NW  832; 
Hennessy  v.  Muskegon  Tract.,  etc., 
Co.,  186  Mich.  29,  97  NW  36;  Cross 
v.  Detroit  Citizens'  St.  R.  Co.,  120 
Mich.  137.  79  NW  11;  Keating  v.  De- 
troit, etc.,  R.  Co.,  104  Mich.  418.  62 
NW  575, 

Minn. — Lacey  v.  Minneapolis  St. 
R.  Co.,  118  Minn.  301,  136  NW  878: 
Gaffney  v.  St.  Paul  City  R.  Co.,  81 
Minn.  459,  84  NW  304. 

Mo. — Schloemer  v.  St.  Louis  Tran- 
sit Co.,^  204  Mo.  99,  102  SW  56S: 
Smith  V.  Chicago,  etc.,  R.  Co.,  119 
Mo.  246,  23  SW  784;  Moore  v,  Metro- 
politan St.  R.  Co.,  (A.)  180  SW  408; 
Donovan  v.  Kansas  City  El.  R.  Co., 
157  Mo.  A.  649,  138  SW  679;  Ingles 
V.  Metropolitan  St.  R.  Co.,  (A.)  129 
SW  493;  Laub  v.  Chicago,  etc..  R. 
Co.,  118  Mo.  A.  488,  94  SW  550. 

Nebr. — Kadner  v.  Omaha,  etc.,  R. 
Co.,  97  Nebr.  678,  151  NW  169;  Cof- 
fey V.  Omaha,  etc.,  R,  Co.,  79  Nebr. 
286,  112  NW  689;  McCarty  v.  Lin- 
coln Tract.  Co.,  76  Nebr.  819.  107 
NW  1021:  Chicago,  etc..  R.  Co.  v. 
Troyer,  70  Nebr.  293,  103  NW  680. 
70  Nebr.  287,  07  NW  308;  Omaha, 
etCy  R.  Co.  v.  Crow,  47  Nebr.  84,  66 
NW  21. 

N.  J. — Leenig  V.  New  York  Cent, 
etc..  R.  Co.,  86  N.  J.  L.  691.  93  A  93; 
Trussell  v.  Morris  County  Tract.  Co., 
79  N.  J.  L.  533,  77  A  535,  30  LRANS 
351;  Brower  v.  New  Jersey  Public 
Service  Corp.,  74  N.  J.  L.  193,  64  A 
1062;  Gottlob  V.  North  Jersey  St,  R, 
Co.,  73  N.  J.  L.  305,  62  A  1008. 

N.  Y.— Wolfklel  V.  Sixth  Ave.  B. 
Co..  38  N.  Y.  49;  Priedel  v.  Brooklyn 
Heights  R.  Co..  150  App.  Dlv.  304. 
135  NYS  3;  France  v.  New  York 
Cent.,  etc,,  R.  Co.,  118  App.  Dlv.  650, 
102  NYS  991  [aff  193  N.  Y.  637  mem. 
86  NE  1124  meml;  Wood  v.  New 
York  Cent.,  etc.,  R.  Co..  109  App. 
Dlv.  770,  96  NYS  419;  Kleffmann  v. 
Dry  Dock,  etc  R.  Co..  104  App.  Dlv. 
416,  93  NTS  741.  16  NYAnn(fas  334; 
Berry  v.  Utlca  Belt  Line  St.  R.  Co., 
76  App.  Dlv.  490,  78  NYS  642;  Web- 
ster V,  Rome,  etc.,  R.  Co.,  40  Hun 
161  Caff  115  N.  Y.  112,  21  NE  725]: 
Corcoran  v.  New  York  El,  R.  Co.,  19 
Hun  368;  Welller  v.  New  York  City 
R.  Co.,  51  Mlac.  668,  100  NYS  1011; 
Boland  V.  Pennsylvania  R.  Co..  138 
NYS  1099;  Catalanotto  v.  Coney 
Island,  etc..  R.  Co.,  7  NYS  828. 

N.  C— Barnes  v.  Southern  R.  Co., 
ICS  N.  C.  667,  84  SE  1030. 

N.  D.— Hall  v.  Northern  Pac.  R. 
Co.,  16  N.  D.  60,  111  NW  609,  14  Ann 
Cas  960. 

Okl. — St.  Louis,  etc.,  R.  Co.  v. 
Walker.  31  Okl.  494,  122  P  492. 

Pa. — Snowden  v.  Philadelphia 
Rapid  Transit  Co.,  236  Pa.  52.  84  A 
591;  Tucker  v.  Pittsburg,  etc..  R. 
Co.,  227  Pa.  66.  7&  A  991;  Thomas  v. 
Philadelphia  Rapid  Transit  Co..  218 
Pa.  219,  67  A  »7;  Brooks  t.  Phll< 
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intervention  of  the  jury,  as  by  giving  an  affinnative 
charge,  snstainii^  a  demurrer  to  the  evidence,  di- 
recting a  verdict  for  defendant,  or  grantiii^  a  non- 
suit.'* The  question  of  negligence,  however,  should 
not  be  submitted  to  the  jury  where  the  evidence  on 
that  question  is  legally  insufficient,^  or  is  undis- 
puted and  is  such  that  but  one  conclusion  can  be 
reasonably  drawn  therefrom  in  r^pard  to  such  n^- 
ligence;^'  but  in  such  case  the  eoort  should  of  itself 
dispose  of  the  question,  as  by  grantii^f  a  nonsuit 


or  dismissal,  or  by  directing  a  verdict  for  defendant.^ 
Where  a  presmnption  of  negligence  exists  against 
a  carrier  in  case  of  an  injury  to  a  passenger,  it  is 
primariljr  for  the  jury  to  determine  whether  or  not 
the  carrier  has  met  and  relieved  itself  of  the 
burden  of  rebutting  such  presumption.™ 

1457]  (4)  Oare  as  to  OhlMren  and  Others 
under  Disability.  Whether  the  carrier  exercised 
proper  care  with  respect  to  a  child,***  or  a  passenger 
who  by  reason  of  intoxication,'^  sickness,"^  or  other 


adelphla.  etc..  R.  Co.,  218  Pa.  1,  66 
A  872:  FhUadelphla,  etc.,  R.  Co.  v. 
Alvord,  128  Pa.  42,  18  A  391;  Penn- 
sylTanla  R.  Co.  v.  Peters,  lis  Pa. 
206,  9  A  317;  Oberndorf  v.  Phtladel- 

ghla,  etc.,  R.  Co.,  S8  Pa,  Super.  74; 
lenney  v.  Webater,  etc.,  St.  R.  Co., 
60  Pa.  Sui>er.  B79;  Rhoads  v.  Corn- 
wall, etc.  R.  Co.,  48  Pa.  Super.  310. 

8.  C — lAdshaw  V.  Southern  R. 
Co.,  90  S.  C.  462,  73  SB  879;  Dicker- 
son  V.  Columbia,  etc..  R.  Co.,  88  S.  C. 
223.  70  SE  728;  Holcombe  t.  South- 
ern R.  Co.,  6«  S.  C.  «,  44  SB  68: 
Carroll  v.  Charleiton,  etc,  R.  Co.,  66 
S.  C.  878.  43  SB  870;  Oliver  t.  Co- 
lumbia, etc.,  R.  Co^65  S.  C.  1,  48 
SB  307;  Zemp  v.  Wilmington,  etc.. 
R.  Co.,  43  S.  C.  Lh  84,  64  AmD  768. 

Tex. — Trinity,  etc.,  R.  Co.  v.  Mc- 
Z>onald.  (Civ.  A.)  160  8W  984:  Texas 
Mexican  R.  Co.  t.  Wilson,  <Clv.  A.) 
136  8W  566;  Missouri,  etc,  R.  Co.  v. 
Maxwell.  (Civ.  A)  130  SW  722;  Lewia 
Texas,  etc.  R.  Co..  (Civ.  A.)  124  SW 
lOOS;  International,  etc,  R.  Co.  v. 
Doolan.  88  Tex.  Civ,  A.  60S,  120  SW 
1118;  Northern  Texas  Tract.  Co.  v. 
Moberly.  (C»v.  A.)  109  SW  483;  St 
IjOoIb,  eto.,  R.  Co.  T.  Neely,  46  Tex. 
Civ.  A.  611.  101  SW  481:  Peck  v. 
Atchison,  etc,  R.  Co..  (Civ.  A.)  91 
SW  828. 

Wash. — Davis  v.  Burke.  90  Wash. 
49E,  168  P  686:  Harkins  v.  Seattle 
Electric  Co.,  68  Wash.  184,  101  P 
836:  Pate  v.  Columbia,  etc  R.  Co., 
63  Wash.  166.  100  P  824;  Plattor  v. 
Seattle  Electric  Co.,  44  Wash.  408, 
87  P  489. 

Wis. — Hewitt  V.  Southern  Wiscon- 
sin R,  Co.,  169  Wis.  309.  150  NW 
602;  Karr  v,  Milwaukee  Llsht,  etc.. 
Co.,  182  Wis.  662.  113  NW  62,  122 
AmSR  1017,  18  L.RANS  288. 

[a]  Where  pbttatUE^  VTldSDM 
muus  ont  a  pnma  faoie  <l> 
on  the  question  of  defendant's  neg- 
llffence.  It  Is  sufllclent  to  require 
the  submission  of  such  question  to 
the  Jury.  Black  v.  Metropolitan  St. 
R.  Co.,  162  Mo.  A.  90.  144  SW  131; 
Sanson  v.  Philadelphia  Rapid  Tran- 
sit Co..  239  Pa.  50S.  86  A  1069.  (2> 
Where  there  Is  evidence  tendinK  to 
show  negUerence  on  the  part  or  de- 
fendant, althouEh  It  Is  not  shown 
to  be  the  proximate  cause  of  the 
Injury  to  the  passenser  on  its  train, 
the  presumption  of  neffllsence  arla- 
inar  from  the  fact  of  the  injury  is 
sumclent  to  take  the  oase  to  the 
jury,  with  the  other  testimony. 
Dooilttle  V.  Southern  R.  Co.,  62  S. 
C.  180,  40  SB  133. 

_rb]    Tlolona  dOff  tlsA  la  staUon. — 

Where  a  person  was  bitten  by  a  vi- 
cious doe  fastened  In  defendant's 
railroad  station.  It  Is  a  question  for 
the  Jury,  under  all  '  the  circum- 
stances, whether  defendant  was  guiUy 
of  negligence  In  placing  him  where 
he  was  tied;  and  they  are  to  deter- 
mine the  effect  to  be  given  to  evi- 
dence of  notice  or  of  absence  of  no- 
tice of  his  vlclousness.  Trinity, 
etc.,  R.  Co.  v.  O'Brien.  IS  Tex.  Civ. 
A.  690,  46  SW  389. 

85.  Ala. — ^Kansas  City,  etc.,  R. 
Co.  y.  Matthews.  112  Ala.  298,  39  S  207. 

Ga. — Seaboard  Alr-Llne  R.  Co.  v. 
Andrews.  140  Ga.  254,  78  SB  926. 
AnnCasl914D  186:  Central  of  Geor- 

fla  R.  Co.  V.  McKenney,  116  Qa.  13, 
S  SB  229;  Holleman  v.  Georgia 
Southern,  etc.  R.  Co..  12  Ga.  A.  765, 
78  SB  428  (error  tojgrant  nonsuit). 

Kan. — Hanson  v.  Chicago,  etc..  R. 
Co..  83  Kan.  663,  112  P  162,  31  LRA 
N8  624. 

Hd. — ^Western  Maryland  R.  Co.  v. 
Shivers.  101  Md.  801.  81  A  618. 


Mass. — ^Ahern  v.  Boston  EH.  R.  Co., 
210  Mass.  606,  97  NB  72. 

N.  Y.— Fay  v.  Metropolitan  St.  R. 
Co.,  62  App.  Dlv.  51,  10  NTS  768; 
Sllber  V.  New  York  City  R.  Co.,  99 
NTS  887. 

Pa. — ^Pennsylvania  R.  Co.  v.  Mao- 
Kinney,  184  Pa.  462,  17  A  14,  10  Am 
SR  601,  8  LRA  820. 

[a]  n*  fact  tuat  thm  eaarier  ad- 
daoM  prspeudevattag  eentradlotorjr 
evldeBoe  does  not  Justify  the  court 
in  withdrawing  from  the  Jury  evi- 
dence which  tends  to  establish  neg- 
ligence on  Its  part.  Western  Mary- 
land R.  Co.  V.  Shivers,  lOl  Md.  391, 
61  A  618. 

86.  Ala. — Birmingham  R..  etc., 
Co.  V.  CBrlen.  186  Ala.  617,  64  S  348. 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Watson,  97  Ark.  660.  184  SW  949. 

Conn. — Stebel  v.  Connecticut  Co., 
90  Conn.  84,  96  A  171. 

111. — Smaoska  v.  Chicago  City  R. 
Co.,  160  111.  A.  699. 

Iowa. — Oaks  v.  Chicago,  etc.,  R. 
Co.,  166  NW  760. 

Mass/-~banel  v.  Boston  Bl.  R.  Co., 
197  Mass.  32,  83  NB  1  (on  the  ques- 
tion of  gross  negllgenoe);  Jameson 
V.  Boston  Bl.  B..  193  Mass.  560,  79 
NB  760. 

Mich. — Davis  V.  Saginaw-Bay  City 
R.  Co.,  167  NW  890:  Downey  v. 
Hendrla,  46  Mich.  498,  9  NW  888,  41 
AmR  177. 

Mo.— Woas  v.  St.  Iiouls  Transit 
Co..  198  Mo.  664,  96  8W  1017.  7  LRA 
NB  231,  8  AnnCas  684. 

N.  H. — Boucher  v.  Boston,  etc.,  R. 
Co..  76  N.  H.  81,  79  A  998,  34  LRANS 
728.  AnnCaBl912B  847. 

N.  Y.--Rlcclardell  v.  New  York 
Cent,  etc,  R  Co.,  166  App.  Dlv.  152, 
160  NYS  693. 

Pa.— Levin  v.  Philadelphia,  etc, 
R.  Co.,  228  Pa.  866,  7?  A  458;  Ault 
V.  Cowan.  20  Super.  616. 

87.  Sloan  v.  Little  Rock  R.,  etc, 
Co..  89  Ark.  674,  117  SW  661;  Allen 
V.  NorthM-n  Pac  R.  Co.,  86  Wash. 
221.  77  P  204,  66  LRA  804. 

88.  Ala. — Birmingham  R..-  etc, 
Co.  V.  O'Brien.  186  Ala.  617,  64  S  843. 

Ga. — Seaboard  Air-Line  R.  Co.  v. 
Andrews.  146  Ga.  254,  78  SB  985. 
AnnCasl914D  166. 

Mass. — Niland  v.  Boston  Bl.  R. 
Co.,  213  Mass.  622,  lOO  NB  564. 

Mlih. — RuBcyk  V.  Detroit  United 
R.  Co..  180  Mich.  899.  147  NW  514. 

Minn. — Rhea  v.  Minneapolis  St.  R. 
Co..  Ill  Minn.  271.  126  NW  823. 

N.  Y. — Hayes  v.  Forty-Second  St.. 
etc,  R.  Co..  97  N.  Y.  259. 

On. — Coursel  v.  Cincinnati,  etc.. 
R.  Co..  8  Oh.  Dec.  (Reprint)  174,  6 
CIncLBul  190. 

Alta. — Beck  v.  Canadian  Northern 
R.  Co..  2  Alta.  L.  649. 

Ont. — Autaya  v.  Wabash  R.  Co.. 
24  Ont.  L.  88,  2  OntWN  991,  1176,  19 
OntWR  364. 

89.  Cal. — Lander  v.  Currier,  3 
Cal.  A.  28,  84  P  217. 

Fla. — ^Pensacola  Electric  R.  Co.  v. 
Blssett,  59  Fla.  360,  52  S  367. 

Ga. — Atkinson  v.  Brantley,  15  Ga. 
A.  1Z9,  82  SB  773. 

III. — Chicago  City  R.  Co.  v.  Pural. 
224  111.  824,  79  NE  6S6  [at  127  III.  A. 
652]:  Levy  v.  Chicago  City  R.  Co., 
187  in.  A.  64. 

lowa.-^Weber  v.  Chicago,  etc..  R. 
Co.,  161  NW  862;  Dorn  v.  Chicago, 
etc..  R.  Co..  154  Iowa  140.  134  NW  855. 

Kan. — Metropolitan  St.  R.  Co.  v. 
Warren.  74  Kan.  244,  86  P  181,  89  P 
666. 

Mo. — Wolven  v.  Springfield  Tract. 
Co..  148  Mo.  A.  048,  128  SW  612. 
Mont. — ^Freeman  v.  Chicago,  etc. 


R.  Co..  154  P  912. 

Nev. — Sherman  v.  aouthern  Pac 
Co.,  38  Nev.  386,  111  P  416.  116  P 
909,  AnhCaslftl4A  287. 

Okl.— Midland  Valley  R.  Co.  v. 
Hilliard.  148  P  1001. 

Pa. — O'Conner  v.  Scran  ton  Tract. 
Co..  180  Pa.  444,  36  A  866;  Spear  v. 
Philadelphia,  etc.  R.  Co.,  IIS  Pa. 
61,  12  A  824:  Clark  v,  LehJgh  Valley 
R.  Co.,  24  Pa.  Super.  609. 

R.  1. — Slmone  v.  Rhode  Island 
Co..  28  R.  I.  186,  66  A  202,  9  LRANS 
740. 

Tex — International,  etc,  R.  Co.  t. 
SandUn,  67  Tex.  Civ.  A.  151.  122  SW 
60. 

Va. — Washington-Virginia  R-  Co. 
V.  Bouknlght,  103  Va.  686,  76  SB 
1032,  AnnCaal913B  646. 

Wash. — Firebaugh  v.  Seattle  Blec- 
trlo  Co.,  40  Wash.  668,  82  P  996,  111 
AmSR  990,  2  LRANS  886. 

[a]  WlMZ*  the  oanftex^  evMsBM 
tends  to  xelmt  the  presumption  of 
negligence  arising  from  a  derail- 
ment. Its  utmost  effect.  In  view  of 
Rev.  Codes  I  8028 -subd  2,  Is  to  raise 
a  question  nir  the  Jury.  Freeman  v, 
Chicago,  etc.,  R.  Co..  (Mont.)  154  P  918. 

90.  Kambour  v.  Boston,  etc.,  R. 
Co.,  77  N.  H.  33,  86  A  624,  46  LRANS 
1188:  Parker  v.  Washington  Blectrtc 
St.  R.  Co.,  207  Pa.  438.  66  A  1001 
(permitting  seven-year-old  boy  to 
ride  on  the  front  platform):  Sanford 
r-  HestoitvUle.  etc.,  R.  Co.,  153  Pa.  800. 
86  A  888;  Martin  v.  Southern  R.  Co., 
77  8.  C.  870,  68  8B  8,  122  AmSR  574; 
Northern  Texas  Tract.  Co.  v.  Roye, 
38  Tex.  Civ.  A.  601,  86  SW  621. 

[a]   T»   example,    (1 )    it  is  a 

Siestlon  for  the  Jury  whether  a  car- 
er should  have  prevented  a  boy 
fourteen  years  ola  from  Jumping 
from  a  moving  train  where  It  knew 
that  he  was  In  the  habit  of  Jumping 
every  morning  at  a  crossing  near  a 
school,  Kamnour  v.  Boston,  etc..  R. 
Co..  77  N.  H.  38.  86  A  624,  46  LRANS 
1188.  (2)  Where  a  child  riding  on 
the  platform  of  a  street  car  is  of 
such  tender  years  as  not  to  be 
chargeable  with  negligence,  and 
there  Is  some  evidence,  although 
disputed,  that  the  conductor  ap- 
proached him  for  fare  In  a  manner 
calculated  to  frighten  him.  ao  that  he 

?umped  and  was  Injured,  the  case  is 
or  the  Jury.  Sandford  v.  Heston- 
vllle,  etc.,  R.  Co.,  153  Pa.  300,  86  A  888. 

91.  Price  V.  St.  Louis,  etc.,  R. 
Co.,  75  Ark.  479,  88  SW  675.  112  Am 
SR  79;  Wheeler  v.  Grand  Trunk  R. 
Co..  70  N.  H.  607.  60  A  108.  64  LRA 
955;  Paris,  etc.,  R.  Co.  v.  Robinson, 
(Tex.  Civ.  A.)  127  SW  294;  Benson 
v.  Tacoma  R..  etc.,  Co.,  61  Wash. 
216,  98  P  606,  180  AmSR  1096. 

[a]  aceot  <if  passeoirez^  Intoxl- 
oanon  oa  hin. — (I)  Whether  a  pas- 
senger's drunkenness  so  affected  nim 
as  to  render  him  Incapable  of  appre- 
ciating his  danger  or  of  caring 
for  himself,  although  he  *as  able  to 
sing,  talk,  and  dance  about.  Is  one 
of  fact,  and  not  of  law.  Wheeler  v. 
Grand  Trunk  R.  Co..  70  N.  H.  607.  50 
A  103.  64  LRA  955.    (2)  A  passen- 

Ser,  BO  intoxicated  as  to  cause  him 
D  talk  unintelligibly  and  to  stagger 
as  he  walked.  Is  not,  as  a  matter  of 
law.  capable  of  taking  oare  of  him- 
self and  of  appreciating  the  danger 
of  golnii;  on  the  platform  of  an  un- 
vQsttbuled  car  while  the  train  Is 
running  at  a  high  speed.  Paris, 
etc.,  R.  Co.  V.  Robinson,  (Tex.  Civ. 
A.)  127  SW  294. 

M.  Nashville,  etc,  R.  Co.  v. 
Blaekmon,  7  Ala.  ^  630.  61  f  468: 
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infirmity  or  disability  was  trnable  to  care  for  him- 
self,''^ is  ordinarily  a  question  for  the  jury. 

1458]  (5)  Acts  or  Omiaaions  of  Oarrier's  Em- 
ployees in  General.  Except  where  the  evidence  is 
insufficient  to  be  submitted,  or  is  clear  and  undis- 
puted,^ it  is  generally  a  question  for  the  jury  as  to 
whether  the  acts  or  omissions  which  caused  the 
injury  were  the  acts  or  omissions  of  an  employee 
of  the  carrier,^°  whether  he  was  at  the  time  acting 
within  the  scope  of  his  employment*^  and  whether 
the  acts  or  omissions  constituted  negligence,"^  or 
whether  they  amounted  to  gross  negligence,  malice, 
wantonnessi  or  recklesgn^,  authorizing  punitive  or 


exemplary  damages.^  Whether  an  employee,  in 
making  an  assault  on  a  passenger,  was  acting  within 
the  general  scope  of  his  employment,^  whether  the 
assault  was  justified  by  the  conduct  of  the  pas- 
senger,^  and  whether  the  employee  in  committing 
the  assault  used  more  force  than  was  necessary  to 
repel  an  assault  on  him  by  the  passenger,'  are  gen- 
erally questions  of  fact  for  the  jury. 

1459]  (6)  Namber  and  Efficiency  of  Employees. 
Negligence  as  to  the  number  and  efficiency  of  em- 
ployees at  a  particular  place,^  or  in  the  operation  of 
cars,*  is  ordinarily  a  question  for  the  jury,  sach  as 
whether  it  was  negli^nce  to  operate  a  street  car 


Kan.  616,  73  P  IQSi  Brioe  v.  South- 
ern R.  Co.,  86  S.  C.  ilfi,  67  SE  24S, 
27  LRANS  768. 

93.  Colo. — Denver,  etc..  R.  Co.  v. 
Derry.  47  Colo.  684,  108  P  172,  27 
LRANS  761  (blind  passenser). 

Ga> — ^Atkinson  v.  Brantley,  IE  Ga. 
A.  129,  82  SE  778  (pregnant  pas- 
senger). 

Iowa. — Mitchell  v.  Des  Moines 
City  R.  Co.,  161  Iowa  100,  141  NW 
43  (ci'lppled  passenger). 

Ky. — Dawson  v.  Louisville,  etc., 
R.  Co..  i  KyL  731. 

Mass. — Yancy  v.  Boston  El.  R.  Co., 
206  Mass.  162,  91  NE  202,  137  Am 
SR  431,  26  LRANS  1217. 

Okl. — St.  Louis,  etc.,  R.  Co.  v. 
Dobyns,  157  P  735. 

Tex. — Missouri,  etc.,  R.  Co.  v.  Dill, 
(Civ.  A.)  40  SW  347  (blind  passen- 
ger). 

94.  Garvlk  v.  Burlington,  etc.,  R. 
Co..  124  Iowa  691,  100  NW  498; 
Texas,  etc.,  R.  Co,  v.  Woods,  15  Tex, 
Civ.  A.  612,  40  SW  846. 

[a]  Bmplojrment  admlttsO. — 
Where,  in  an  action  against  a  car- 
rier for  assault  alleged  to  have  been 
committed  by  defendant's  brakeman, 
it  was  admitted  that  the  person 
charged  with  the  assault  was  in  de- 
fendant's employ  as  a  brakeman  at 
the  time  of  the  assault.  It  was  error 
for  the  court  to  submit  such  ques- 
tion to  the  jury,  Garvlk  v.  Burllng- 
ton,  etc,  R.  Co..  124  Iowa  691,  100 
NW  498. 

[b]  Ko  evUMUW  o1  •nslormMLt. 

—where  a  passenger  was  injured  in 
jumping  from  a  train  at  a  place 
wher6  there  was  no  platform,  at  the 
Instance  of  a  perF^on  on  the  train, 
and  there  was  no  testimony  that 
such  person  was  dressed  in  the  uni- 
form in  which  the  employees  of  the 
company  were  dressed,  or  that  he 
was  an  employee  of  the  company.  It 
was  error  to  submit  the  question  of 
his  service  to  the  Jury,  fexas,  etc., 
R.  Co.  V.  Woods,  15  Tex.  Civ.  A.  612, 
40  SW  840. 

95.  Mobile,  etc.,  R.  Co.  v.  Barber, 
2  Ala.  A.  507,  56  S  858;  McPeak  v. 
Missouri  Pac.  R.  Co.,  128  Mo.  617,  30 
SW  170;  Tanohof  v.  Metropolitan  St. 
R.  Co.,  (Mo.  A.)  177  SW  813;  Rand 
V.  Butte  Electric  R.  Co..  40  Mont. 
898,  107  P  87;  Morrow  v.  Atlanta, 
etc..  R.  Co..  134  N.  C.  92.  46  SE  12. 

96.  Ft.  Wayne  Tract.  Co.  v.  Har- 
dendorf,  164  Ind.  403,  72  NE  B93 
(whether  the  conductor  of  the  car 
had  authority  to  permit  a  passenfrer 
to  stand  on  the  running  board); 
Grand  Rapids,  etc.,  R.  Co.  v.  Ellison. 
117  Ind.  234.  20  NB  136;  Quinn  v. 
fihamokln,  etc..  Electric  R.  Co..  7  Pa. 
Super.  19;  Southern  R-  Co.  v.  Grubba, 
115  Va.  876.  80  SE  749. 

[a]  Thos  It  Is  for  the  jury  to 
determine  whether  a  conductor  was. 
in  fact  and  In  good  faith,  acting  In 
the  capacity  of  a  conservator  of  the 

Seace  under  authority  given  him  by 
ode  (1904)  I  1294d  par  45,  and  not 
In  his  capacity  of  conductor,  where 
he  assaults  a  passenger.  Southern 
R.  Co.  V.  Grubbs.  115  Va.  876,  80  SE 
749. 

97.  D.  C. — Kohner  v.  Capital  Tract. 
Co..  22  App.  181,  62  LRA  876. 

Ga. — Georgia,  etc.,  R.  Co.  v.  Over- 
street,  17  Ga  A.  629.  87  SE  909. 
Iowa. — Dieckmann  v.  Chicago,  etc.. 


R.  Co.,  146  Iowa  250,  121  NW  678,  139 
AmSR  420,  31  LRANS  388;  Dieck- 
mann v.  Chicago,  etc.,  R.  Co.,  105 
NW  526. 

Ky. — South  Covington,  etc,  St.  R. 
Co.  V.  Trowbridge,  163  Ky.  79.  173 
SW  371. 

Mass. — Wheeler  v.  Boston  El.  R. 
Co.,  220  Mass.  298.  107  NE  938;  Plum- 
mer  v.  Boston  El.  R.  Co.,  IBS  Mass. 
499,  84  SE  849. 

Mo. — Ward  v.  Kansas  City  South- 
ern R.  Co.,  189  Mo.  A.  306.  175  SW 
296. 

N.  J. — Martin  v.  West  Jersey,  etc., 
R.  Co.,  87  N.  J.  L.  648,  94  A  697. 

Pa. — Gauasman  v.  Philadelphia, 
etc.,  R.  Co.,  66  Pa.  Super.  642. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Shields. 
9  Tex.  Civ.  A.  662,  28  SW  709,  29  SW 
662. 

ta]  Hot  MalMtlttg-  pMSvngar.— 
ether  railroad  employees  were 
negligent  in  not  going  to  the  assist- 
ance of  a  passenger  whose  clothes 
caught  flro  from  alcohol  spilled  by 
a  fellow  passenger  is  a  question  for 
the  jury.  Gulf,  etc.,  R.  Co.  v.  Shields. 
9  Tex.  Civ.  A.  662,  SS  SW  709,  29  SW 
652. 

98.  Ala. — Birmingham  R.,  etc.,  Co. 
v.  Nails,  188  Ala.  362,  66  S  6;  Bir- 
mingham R..  etc..  Co.  V.  Glenn.  179 
Ala.  263.  60  S  111;  Birmingham  R.. 
etc..  Co.  V.  Fisher,  173  Ala.  623.  56  S 
995;  Birmingham  R.,  etc.,  Co.  v.  Sel- 
horst,  166  Ala.  476,  61  S  668:  Bir- 
mingham R.,  etc.,  Co.  v.  Taylor.  6 
Ala.  A.  661,  60  S  979. 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Bostlc,  121  Ark.  296,  ISO  SW  988, 
181  SW  136. 

Ky. — Louisville  St.  R.  Co.  v.  Brown- 
neld,  96  SW  912,  29  KyL  1097. 

Minn. — Germann  v.  Great  Northern 
R.  Co.,  117  Minn.  310,  136  NW  760. 

Miss. — Yazoo,  etc.,  R.  Co.  v.  Rob- 
erts, 88  Miss.  80,  40  S  481. 

Mo.~Kell«her  v.  6t.  Louis  United 
R.  Co..  147  Mo.  A.  663,  126  SW  796. 

N.  C. — Owens  v.  Atlantic  Coast 
Line  R.  Co.,  162  N.  C.  489,  67  SE  998. 

S.  C. — Martin  v.  Southern  R.  Co., 
77  S.  C.  370.  58  SE  8,  122  AmSR  574. 

Tex. — Bast  Line,  etc.,  R.  Co.  v. 
Rushing,  69  Tex.  806.  6  SW  834. 

Wash. — Caldwell  v.  Northern  Pac 
R.  Co.,  66  Wash.  228,  106  P  625. 

[a]    Operating    oar    at  uinanal 

Seed. — Evidence  that  a  car  was  run 
an  unusual  speed  and  was  de- 
railed, causing  Injuries  to  a  pas- 
senger, was  sufflcient  to  present  a 
question  for  the  jury  as  to  whether 
tne  carrier  was  guilty  of  gross  negli- 
gence, so  as  to  authorize  an  award  of 
exemplary  damages.  Louisville  St. 
R.  Co.  V.  Brownfleld,  96  SW  912,  29 
KyL  1097. 

99.  Goodwin  v.  Cincinnati  Tract, 
Co.,  176  Fed.  61,  99  CCA  661;  Savan- 
nah Electric  Co.  v.  McCants,  130  Ga. 
741,  61  SB  713;  Tolcheater  Beach 
Impr.  C^o.  V.  Scharnagl,  106  Md.  199, 
66  A  916;  Artherholt  v.  Erie  Electric 
Motor  Co.,  27  Pa.  Super.  141. 

1.  Ky.— Illinois  Cent.  R,  Co.  v. 
Wlnslow,  119  Ky.  877,  84  SW  1175. 
27  KyL  329  (whether  the  employee 
or  the  passenger  was  the  aggressor). 

Mo. — Winston  v.  Lusk.  186  Mo,  A. 
381.  172  SW  76  (whether  the  brake- 
man  was  the  aggressor  and  the  as- 
saulted passenger  acted  only  in  self- 


defense);  Hancock  v.  Ulsaourl.  etc., 
Interurban  R.  Co.,  181  Uo.  A.  3S9, 
146  SW  807. 

N.  r. — Brewster  v.  InterboroiuA 
Rapid  Transit  Co.,  88  Uisc.  848.  128 
NYS  992. 

N,  C. — Brown  v.  Atlantic  Coast 
Line  R.  Co.,  161  N.  C.  673,  77  SE  777. 

Tex. — ^Dallas  Cons.  Electric  St.  R 
Co.  V.  Pettit.  47  Tex.  Civ.  A.  364.  105 
SW  42. 

W.  Va. — Teel  v.  Coal,  etc..  R.  Co.. 
66  W.  Va.  316.  66  SE  470, 

a.  St  Louis  Southwestern  R.  Co. 
V.  Berger,  64- Ark.  618,  44  SW  809.  39 
LRA  784;  St.  Louls  Southweatem  R- 
Co.  V.  Huddleaton,  (Tex.  Civ.  A.)  178 
SW  704. 

3.  Kuhlen  v.  Boston,  etc.,  St.  R. 
Co.,  193  Mass.  341.  79  NB  816,  118 
AmSR  616.  7  LRANS  729;  Exton  v. 
New  Jersey  Cent.  R.  Co..  63  N.  J.  L. 
366,  46  A  1099,  56  LRA  608  [aff  62 
N.  J.  L.  7,  42  A  486,  56  LRA  508]r 
Reschke  v.  Syracuse,  etc.,  R.  Co..  165 
App.  Dtv.  48,  139  NYS  566;  Huhl- 
hause  v.  Monongahela  St.  R.  Co.,  201 
Pa.  287,  50  A  937. 

[a]  Ouards  to  prevsnt  oxowdlnr. 
—Where  the  crowding  of  the  plat- 
forms and  cars  of  a  carrier  at  cer- 
tain hours  of  the  day  was  unavoid- 
able In  carrying  on  Its  business,  the 
questions  whether  the  carrier  was 
bound  to  employ  an  increased  num- 
ber of  men  to  prevent  such  crowding 
as  involved  danger  to  passengers, 
and  whether  it  was  reasonable  to  re- 

?ulre  such  precaution!  were  for  the 
ury.  Kuhlen  v.  Boston  R.  Co., 
193  Mass.  341,  79  NE  816,  118  Am 
SR  616.  7  LRANS  729. 

4.  Cal. — Boaqul  v.  Sutro  R.  Co.. 
131  Cal.  390.  63  P  682. 

Iowa. — Cubbage  v.  Toungerman.  165 
Iowa  39,  184  NW  1074. 

Md. — Belvedere  Bldg.  Co.  v.  Bryan. 
103  Md.  614,  64 'A  44. 

Mich. — ^Howell  V.  Zjanslng  City 
Electric  R.  Co.,  188  Mich.  482.  99  NW 
406  (convpetency  of  motorman);  Hol- 
man  v.  Union  St.  R.  Co.,  114  Mich. 
208,  72  NW  202  (whether  motorman 
was  Inexperienced  and  ineompetent). 

Mo. — Lee  v.  Knapp,  166  Mo.  610.  58 
SW  468. 

K.  C. — Stanley  v.  Southern  R.  Co- 
ISO  N.  C  828.  ii  SE  221. 

Tex. — ^Ft.  Worth,  etc.,  R.  Co,  v. 
Enos.  (Civ.  A.)  60  SW  695  [mod  as  to 
other  matters  Missouri,  etc..  R.  Co. 
V.  Enos,  92  Tex.  677.  60  SW  928]. 

[a]  Whether  Hbm  fldlnre  of  a  ear- 
rier  to  wuplor  extremely  oantloiis 
men  Is  a  breach  of  the  carrier's  duty 
to  exercise  the  utmost  care  is  prima 
facie  a  question  for  the  court,  and 
not  for  the  jury,  but  the  question 
whether  such  care  has  in  fact  been 
exercised  is  for  the  jury.  Bosqui  v. 
Sutro  R.  Co.,  131  Cal.  390,  63  P  682. 

[b]  Sahltnal  faUnre  to  atop  at 
orossliig. — The  question  whether  the 
habitual  failure  of  an  engineer  to 
stop  his  train  at  a  railroad  crossing 
proved  him  to  be  a  reckless  and  In- 
competent employee  la  for  the  jury. 
Ft.  Worth,  etc..  R.  Co.  v.  Enos,  (Tex. 
Civ.  A.)  50  SW  696  [mod  as  to  other 
matters  Missouri,  etc..  R.  Co.  v.  Enos. 
92  Tex.  677,  50  SW  928]. 

[c]  Iiwomvetenoy  of  wevator  oper- 
ator as  qnestion  for  jnry.^ — Cubbage 
v.  Youngerman.  166  Iowa  39.  134  NW 
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without  a  Gondnctor,'  unless  the  eridenee  thereon  is 
insufficient,  or  is  clear  and  undisputed." 

[$  1460]  (7)  ActB  of  Fellow  Passmgers  or  Otiiar 
TUid  FersonB.  Whether  or  not  the  carrier's  em- 
ployees exercised  proper  care  to  protect  a  passenger 
from  the  acts  of  fellow  passengers,'  or  of  other  third 
persons,'  is  ordinarily  a  question  for  the  jury,  unless 
the  evidence  is  insuf&eient  to  be  submitted,  or  is 


clear  and  undisputed." 

[$  1461]  (8)  Condition  and  Use  of  Oarrier's 
Premises,  Trades,  and  Boadbed.  It  is  ordinarily  a 
question  for  the  jury  as  to  whether  the  carrier 
exercised  proper  care  in  regard  to  the  condition  of 
its  walks,  platforms,  or  other  station  premises '  at 
the  time  of  the  injury,^"  such  as  whether  such  prem- 
ises were  properly  lighted  at  the  time,"  or  whether 


1071;  Belvedere  Bldar.  Co.  v.  Bryan, 
103  Md.  614,  64  A  44  (whether  de- 
fendant was  negligent  in  failing  to 
provide  an  employee  who  would  and 
did  exercise  reasonable  and  ordinary 
care  in  operating  an  elevator);  Lee 
V.  Knapp,  165  Mo.  610,  56  SW  4S8. 

6.  Armstrong  v.  Montgomery  St. 
R.  Co..  123  Ala.  233,  26  S  349;  Holly 
V.  Atlanta  St.  R.  Co.,  61  Ga,  215,  34 
AmR  97;  Lamllne  v.  Houston,  etc.. 
R.  Co.,  14  Daly  144,  6  NTSt  248  {no 
conductor  on  horse  car). 

6.  Wynn  v.  Central  Park,  etc.,  R. 
Co..  133  N.  T.  676,  80  NB  721  [rev 
14  NYS  172];  Worthlngton  v.  Central 
Vt.  R.  Co.,  U  Vt.  lOlT  28  A  890,  16 
L.RA  126. 

ta]  XUnatxatioaa. — (1)  Where  there 
was  nothing  In  the  record  to  show 
that  the  train  was  Improperly  oper- 
ated on  account  of  a  lack  of  brake- 
men,  It  was  error  for  the  court  to 
submit  to  the  Jury,  on  the  question 
of  negligence  In  operating  the  train, 
the  net  that  there  were  but  two 
brakemen  on  It.  Worthlngton  v.  Cen- 
tral Vermont  R.  Co..  64  Vt  107,  23  A 
S90,  16  LRA  826.  (2)  Where.  In  an 
action  by  a  passenger  against  a 
street  railroad  company  for  Injuries 
caused  by  a  collision  resulting  from 
the  fracture  of  the  brake  cdiain.  and 
the  consequent  inability  of  the  driver 
to  atop  the  car  on  a  grade,  thera  Is 
no  evidence  that  the  driver  was  want- 
Ins  in  care  or  skill.  It  Is  error  to  sub- 
mit the  question  to  the  Jury.  Wynn 
v.  Central  Park,  etc.,  R.  Co.,  188  N.  Y. 
676.  80  NE  721  [rev  14  NYS  172]. 

7.  Ala.— Montgomery  Tract.  Co.  v. 
Whatley.  162  Ala.  101,  44  S  638.  126 
AmSR  17  (protection  from  intoxi- 
cated fellow  passenger). 

Ga. — Holly  v.  Atlanta  St.  R.  Co., 
61  Ga.  216.  34  AmR  97;  Grlmsley  v. 
Atlantic  Coast  Line  R.  Cd..  1  Ga.  A. 
667,  67  BE  943  (protection  from  In- 
toxicated pasaenger). 

Ky. — Cincinnati,  etc.,  R.  Co.  v.  Tay- 
lor. 85  SW  168.  27  KyL  861  (protec- 
tion from  intoxicated  passengers). 

Mass. — Isenberg  v.  New  York,  etc., 
R.  Co..  221  Malas.  182.  108  NB  1046; 
Nute  V.  Boston,  etc.  R-  Co.,  214 
Mass.  184.  100  NB  1099;  Glennen  v. 
Boston  El.  R.  Co.,  207  Uaaa.  497,  98 
NE  700,  32  LRANS  470. 

Mich.— McWllliama  v.  Lake  Shore, 
etc..  R.  Co..  146  Mich.  216,  109  NW 
272. 

N.  Y. — Grogan  v.  Brooklyn  Heights 
R.  Co..  107  App.  Div.  264,  96  NYS  23; 
Grogan  v.  Brooklyn  Heights  R.  Co.. 
97  App.  Div.  413,  87  NYS  1027-  Koch 
v.  Brooklyn  Heights  R.  Co..  7iS  App. 
Div.  282.  78  NYS  99;  Stutsky  v. 
Brooklyn  Heights  R.  Co.,  94  NTS 
433;  Buck  v.  Manhattan  R.  Co.,  16 
Daly  48,  2  NYS  718. 

Tex. — Ft.  Worth,  etc.,  R.  Co.  v. 
Stewart.  182  SW  893  [rev  (Civ.  A.) 
146  SW  366];  Twichell  v.  Pecos,  etc.. 
B.  Co.,  62  Tex.  Civ.  A.  176,  131  SW 
243;  Walker  v.  International,  etc..  R. 
Co..  64  Tex.  Civ.  A.  406.  117  SW  1020; 
Segal  v.  St.  liouis  Southwestern  R. 
Co..  35  Tex.  Civ.  A.  517,  80  SW  233; 
Texaa,  etc.,  R  Co.  v.  Bratcher,  (Civ. 
A.)  78  SW  631;  Texas,  etc.,  R.  Co.  v. 
Storey.  29  Tex.  Civ.  A.  488.  68  SW 
634. 

Wash. — Kelly  v.  Navy  Yard  Route, 
77  Waah.  148,  137  P  444. 

8.  Nashville,  etc.,  R  Co.  v.  Crosby. 
183  Ala.  237,  62  S  889;  Chicago,  etc.. 
R.  Co.  v.  Walker.  217  111.  605.  75  NE 
520;  Tate  v.  Illinois  CenL  R.  Co..  81 
SW  256,  26  KyL  309,  341  (in  depot): 
Seawell  v.  C^aroUna  Cent.  R.  Co.,  132 
N.  C.  86$,  44  SB  610  [reh  den  ISS 
N.  C  616,  46  SB  860]  (assault  on  pas- 
senger at  station). 


[a]    Ooasent  ot  passeagw  to  li- 
ft P' 

woman,  who  was  illegally  searched 


leyal  seamh. — Where    plaintiff,  a 


on  the  premises  of  defendant  carrier 
after  she  had  begun  a  journey,  went 
with  an  officer  of  the  law  first 
to  the  freight  room  and  then  to 
the  waiting  room  where  she  was 
searched,  her  failure  to  object  or  pro- 
test la  not,  ae  a  matter  of  law,  a  con- 
sent to  the  search,  the  question  be- 
ing one  for  the Jvltv.  Nashville,  etc.. 
R.  V.  Crosby,  188  Ala.  237.  62  S  889. 

9.  Prita  v.  Southern  R.  Co..  132 
N.  C.  829,  44  SE  613  (motion  for  a 
nonsuit  held  properly  granted);  Bre- 
hony  V.  Pottsvllle  Union  Tract  Co., 
218  Fa.  12S.  66  A  1006. 

[a]  Vor  lastaaca,  where.  In  an  ac- 
tion by  a  woman,  a  passenger  on  a 
street  car,  to  recover  against  the 
carrier  for  injuries  received  from 
an  Intoxicated  passenger,  the  only 
negligence  alleged  was  In  allowing 
the  man  to  enter  the  oar  when  he  ap- 
peared Intoxicated.  It  was  error  to 
submit  the  case  to  the  Jury  vrtiere 
the  evidence  showed  that  there  was 
no  appearance  of  Intoxioation  until 
he  was  asked  to  pay  hla  fare. 
Brohony  v.  Pottsvllle  Uttlon  Tract. 
Co..  218  Pa.  123.  66  A  1006. 

10.  U.  S. — New  York.  etc„  R.  Co. 
V.  Lincoln.  223  Fed.  896,  169  C!CA  834; 
Delaware,  etc.,  R.  Co.  v.  Price.  221 
Fed.  848.  137  CCA  406  [certiorari  den 
238  U.  S.  636  mem,  36  SCt  939  mem. 
59  L.  ed.  1500  mem];  Chicago  etc., 
R.  Co.  V.  Rorvig.  217  Fed.  953.  133 
CCA  625  (Ice  on  platform):  Texas, 
etc.,  R.  Co.  V.  Humble,  97  Fed.  867.  38 
CX^A  602  faff  181  U.  S.  57.  21  SCt 
626,  45  U  ed.  747]  (defective  dialr 
In  waiting  room);  Illinois  Cent.  R- 
Co.  v.  Oriffln,  80  Fed.  278,  26  CCA 
413. 

Ala. — ^Alabama  Great  Southern  R 
C:o.  V.  Robinson,  183  Ala.  266,  <8  8 
813. 

Arlc. — St.  Louis,  etc..  R.  Co.  v. 
Fugua.  114  Ark.  112.  169  SW  786. 

III. — Gascoierne  v.  Metropolitan 
West  Side  El.  R.  Co.,  239  111.  18,  87 
NE  883.  16  AnnCas  116  [aff  143  III. 
A.  547]  (defective  turnstile) ;  Illi- 
nois Cent.  R.  Co.  v.  Keegan,  210  HI. 
160,  71  NE  321  [aff  112  111.  A.  28] 
(snow  and  ice  on  station  steps) ; 
Bankwitz  v.  Northwestern  El.  R.  Co.. 
162  III.  A.  65. 

Ind. — Glenn  v.  Lake  Erie,  etc.,  R. 
Co.,  (A.)  73  NE  861. 

Kan.— Missouri  Pac.  R.  Co.  v. 
Netswanger,  41  Kan.  621,  21  P  682,  13 
AmSR  304. 

Ky. — Louiavllle,  etc.,  R.  Co.  v. 
Daugherty.  108  SW  336,  32  KyL  1392, 
15  LRANS  740. 

Md.— Philadelphia,  etc.,  R.  Co.  v. 
McGugan.  102  Md.  270.  62  A  762. 

Mass. — Morlarty  v.  Boston,  etc..  R. 
Co..  202  Maas.  166,  88  NE  686;  Mac- 
Laren  v.  Boston  El.  R.  Co..  197  Mass. 
490,  83  NE  1088. 

Mich. — Coualneau  v.  Muskegon 
Tract,  etc..  Co..  145  Mich.  314.  108 
NW  720  (protection  from  overcrowd- 
ing). 

Minn, — Vance  v.  Great  Northern  R. 
Co.,  106  Minn.  172,  118  NW  674. 

Mo. — Wood  V,  Metropolitan  St.  R. 
Co.,  181  Mo.  433.  81  SW  162  [aff  107 
Mo.  A.  372.  81  SW  1273  mem];  C!hase 
V.  Atchison,  etc..  R.  Co.,  134  Mo.  A. 
656.  114  SW  114  (Whether  a  carrier 
was  negligent  in  maintaining  sema- 
phore wires  near  the  ground  across 
a  graveled  area  between  two  road- 
ways leading  to  its  station). 

Nebr. — Union  Pac.  R.  Co,  v.  Evans. 
68  Nebr.  60.  71  NW  106Z  (approach 
to  platform). 

N.  H.— Crawford  v.  Maine  Cent.  R. 


Co.,  76  N.  'H.  29.  78  A  1078  (failure 
to  keep  waiting  room  In  proper  con- 
dition) ;  Fisher  v.  Boston,  etc.,  R. 
Co..  76  N.  H.  184. 

N.  J, — Voaler  v,  Delaware,  etc.,  R. 
Co..  77  N.  J.  L.  727,  73  A  483. 

N,  Y. — Reschke  v.  Syracuse,  etc., 
B.  Co.,  155  App.  Div.  48,  139  NYS 
568;  Lycett  v,  Manhattan  R.  Co., 
12  App.  Div.  326,  42  NYS  431;  Bate- 
man  V.  New  York  Cent.,  etc,  R.  Co.. 
47  Hun  429  (depression  In  walk) ; 
Flagg  v.  Manhattan  R.  Co.,  49  N.  Y. 
.^uper.  251  [aff  101  N.  Y.  624  mem]; 
Foster  V.  New  York  Cent.,  etc..  R. 
Co..  2  HowPrNS  416. 

Pa. — Thorne  v.  Philadelphia  Rapid 
Transit  Co.,  244  Pa.  470,  90  A  914: 

S.  C. — Neal  v.  Southern  R.  Co„  92 
S.  C.  197,  76  SE  406;  WUllford  v. 
Southern  R.  Co..  86  S.  C.  301,  67  SE 
302. 

Tex. — Houston  Belt,  etc^  R  Co.  v. 
Winerich.  (CMv.  A.)  162  sW  903  (con- 
dition of  elevator  In  station);  Texas 
Cent.  R.  Co.  v.  Perry.  (Civ.  A.)  147 
SW  306  (cold  waiting  room);  John- 
son V.  Texaa  Cent.  R.  Co.,  42  Tex. 
Ctv.  A.  604.  93  SW  433  (whether  a 
railroad  company  was  uegllgent  in 
maintaining  walKs  of  loose  gravel 
and  stontf  at  a  station). 

Vt.--Sulllvan  v,  Delaware,  eto.. 
Canal  Co..  78  Vt.  363,  47  A  1084. 

Wis. — Bates  v.  Cliicago,  etc..  R  Co., 
140  Wla.  286,  122  NWT46,  18^  AmSR 
1069. 

[a]  Obstrnctlon. — in  an  action 
against  a  railroad  company  for  In- 

Juries  to  a  passenger  from  exposure 
o  cold  while  awaiting  removal  of  an 
obstruction  from  the  track  In  order 
to  reach  the  station,  the  question  as 
to  unreasonable  or  unlawful  obstruc- 
tion was,  on  conflicting  evidence,  for 
the  Jury.  Louisville,  etc.,  R.  Co.  v. 
Daugharyr,  108  SW  336,  32  KyL 
1382.  16  LRANS  740. 

II.  U.  S.— O'Fleld  V.  St.  Louis,  etc.. 
R.  Co.,  189  Fed,  721,  111  CCA  259; 
Texjus,  etc..  R.  Co.  v.  Mayer,  183  Fed. 
576.  105  CCA  646  [aff  228  U.  S.  357, 
33  SCt  548.  67  L.  ed.  875]. 

III.  — Wood  V.  Illinois  Cent.  R.  Co.. 
167  111.  A.  644;  Chadbourne  v.  Illi- 
nois Cent.  R.  Co..  104  111.  A.  333. 

Ind. — Pere  Marquette  R  Co.  v. 
Strange.  171  Ind.  160,  84  NE  819,  20 
LRANS  1041. 

Iowa. — Drummy  v.  Minneapolis, 
etc..  R.  Co.,  163  Xowa  479.  133  NW 
655;  Merryman  v.  Chicago  Great 
Western  R.  Co.,  186  Iowa  691,  113 
NW  357. 

Ky. — CTheaapeake.  etc.,  R.  Co.  v. 
Honley.  156  Ky.  447,  159  SW  1147. 

Maas. — Keefe  v.  Boston,  etc.,  R 
Co..  142  Mass.  261,  7  NE  874. 

N.  J. — Vosler  v.  Delaware,  etc.,  R. 
Co,.  77  N.  J.  L.  727,  73  A  4&3. 

N.  T. — Groll  v.  Prospect  Park, 
etc..  R.  Co..  4  NYS  80. 

Or. — Abbott  v.  Oregon  R.  Co.,  46 
Or.  649.  80  P  1012.  114  AmSR  885.  1 
LRANS  861,  7  AnnCas  961  and  note. 

Pa. — Hall  V.  Bessemer,  etc..  R.  Co., 
36   Pa.    Super.  656. 

S.  C. — WilUford  V.  Southern  R.  Co., 
86  S.  C.  301,  67  SE  302. 

Tex. — Texas  Cent.  R.  Co.  v. 
Wheeler.  62  Tex.  Civ.  A.  603,  116  SW 
83;  San  Antonio,  etc.,  R.  Co.  v.  Tur- 
ney.  33  Tex.  Civ.  A.  626,  78  SW  266; 
Gulf,  etc..  R.  Co.  V.  Barnett,  19  T«c 
Civ;  A.  626.  47  SW  1039. 

Wis. — Bates  v.  Chicago,  etc.,  R. 
Co.,  140  Wis.  236,  122  NW  746,  133 
AmSR  1069. 

[a]  What  Is  a  leasonable  time 
during  which  a  carrier  is  required 
to  have  Its  station  lighted  prior  to 
the  arrival  and  departure  of  a  pas- 
senger train  la  fo&%be  Jury  under  all 
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the  platform  used  for  boarding  and  alighting  from 
trains  or  cars  was  constructed  and  maintained  in  a 
reasonably  safe  condition."  It  is  also  ordinarily  a 
question  for  the  jury  as  to  whether  the  carrier  had 
or  was  ohaigeable  with  knowle^  that  a  platform 
not  intended  for  passengers  would  be  used  them,^' 
or  whether  the  carrier  impliedly  invited  intending 
passengers  to  use  a  certun  approach  to  the 

a  4- A  ^«nvfe 


station. 
Ocmdltioii 


of  ttacks  'and  roadbed.  Negligence 


with  remiect  to  the  condition  of  the  track  or  road- 
bed at  the  place  where  the  inpury  occmred  is  also 
ordinarily  a  question  for  the  jury,*'  unless  the  evi- 
dence thereon  is  insofBeient  to  go  to  the  jury,  or  is 
clear  and  ondispnted.'* 

[$  1462]  (9)  Taking  Up  Faasengm.  Whether  or 
not  the  carrier  was  guilty  of  negligence  with  respect 
to  taking  up  a  passenger  is  ordinarily  a  question 
for  the  jury,"  such  as  whether  it  was  n^l^nt  in 
assisting,  or  in  failing  to  assist,  a  passenger  to  board 


the  drcumstances  of  the  particular 
case.  Cleveland,  etc.,  R.  Co.  v.  Har- 
vey, 4B  Ind.  A.  153,  90  NE  318; 
Abbott  V.  Oregon  R.  Co.,  46  Or.  B49, 
80  P  1012,  114  AmSR  885,  1  LRANS 
851,  7  AnnCas  961  and  note. 

13.  U.  S. — Pennsylvania  R.  Co.  v. 
Stockton.  184  Ped.  422,  106  CCA  433 
(overcrowded  platform);  Lehigh  Val- 
ley R.  Co.  V.  Dupont,  128  Fed.  840. 
64  CCA  478;  Baker  v.  Clarice,  99  Fed. 
911,  40  CCA  174. 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Puqua.  114  Ark.  112,  169  SW  786; 
Arkansas  Midland  R,  Co.  v.  Robin- 
son. 96  Ark.  32,  130  SW  536. 

D.  C. — Dixon  V.  Great  Palls,  etc., 
R.  Co..  38  App.  698;  Dixon  v.  Great 
Palls,  etc.,  R.  Co.,  38  App.  691,  Ann 
Casl913C  571. 

111.— Illinois  Cent.  R.  Co.  v.  Treat. 
179  111.  67S,  64  NB  SftO  [alT  76  111.  A. 
3271  (space  between  platftmn  and 
:Ar), 

Kan. — Edwards  v.  Union  Pac.  R- 
Co.,  90  Kan.  183,  138  P  728.  AnnCaa 
1916A  137  and  note. 

Ky. — Chesapeake,  etc.,  R.  Co.  v. 
Honley,  166  Ky.  447,  159  SW  1147. 

Ma^s. — Hutchinson  v.  Boston,  etc., 
R.  Co.,  219  Mass.  389,  107  NE  271: 
Savageau  v.  Boston,  etc.,  R.  Co.,  210 
Mass.  164,  96  NE  67;  Beverley  v. 
Boston  El.  R.  Co.,  194  Mass.  460, 
80  NE  507  (overcrowded  platform)- 
Keefe  v.  Boston,  etc.,  R,  Co.,  142 
Mass.  261,  7  NE  874. 

Mo. — Newcomb  v.  New  York  Cent., 
r>to..  R.  Co.,  182  Mo.  687.  81  SW 
L069  (greasy  platform);  NewcOmb 
V.  New  Tork  Cent.,  etc^  R.  Co.,  169 
Uo.  409,  69  SW  348;  Robertson  v. 
Wabash  R.  Co.,  162  Mo.  382,  6S  SW 
1083  (hole  in  platform);  Barth  v. 
Kansas  City  EI.  R.  Co^  142  Ho.  S36, 
44  SW  778;  Munro  v.  St.  Louis,  etc., 
R.  Cq.,  165  Mo.  A.  710.  135  SW  1018; 
Uoeller  v..  St,  Louis  United  R.  Co., 
133  Mo.  A.  68.  112  SW  714  (failure  to 
maintain  guard  rail  at  end  of  plat- 
form); Randolph  v.  Chicago,  etc., 
B.  Co„  foe  Mo.  A.  646,  7«SW  1170 
(as .  to  space  between  car  and  plat- 
form): StafTord  v.  Hannibal,  etc..  R. 
Co.,  22  Mo.  A.  833. 

N,  H, — Haselton  v,  Portsmouth, 
etc.,  R.  Co..  71  N.  H.  689,  63  A  1016 
(platform  by  the  side  of  a  street  rail- 
road). 

N.  T. — McGuir©  v.  Interborough 
Rapid  Transit  Co..  104  App.  Dlv.  lOB, 
93  NTS  316  (Icy  platform);  Green 
V.  Middlesex  valley  R.  Co.,  31  App. 
Div.  412.  53  NYS  500.  28  NYClvProc 
162,  6  NTAnnCas  107;  McGearty  v. 
Manhattan  R.  Co..  16  App.  Dlv.  2, 
43  NYS  1086;  Langin  v.  New  York, 
etc..  Bridge,  10  App.  Dlv.  629,  42 
NYS  353  (space  between  platform 
and  car);  Windels  v.  Interborough 
Rapid  Transit  Co.,  49  Misc.  646,  98 
NTS  854  (space  between  car  and 
platform). 

Pa. — Clunn  v.  WllUamaport,  etc., 
R.  Co..  39  Pa.  Super.  691  (obstruc- 
tion on  platform);  Hall  v.  Bessemer, 
etc..  R.  Co.,  36  Pa.  Super.  566. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Pox,  6 
SW  569  (platform  constructed  at  an 
unusual  height,  and  four  feet  from 
the  car  platform) ;  Texas  Cent.  R. 
Co,  V.  Wheeler,  52  Tex.  Civ.  A.  603, 
116  SW  83  (track  on  platform): 
Harrison  v.  Missouri,  etc.,  R.  Co.,  49 
Tex.  Civ.  A.  467,  109  SW  442  (de- 
pression in  platform) ;  Pt.  Worth, 
etc.,  R.  Co.  v.  work.  (Civ.  A.)  100  SW 
962-  Chicago,  etc.,  R.  Co.  v.  Barrett, 
S6  Tex.  Ctv.  A.  366,  SO  SW  660  (leav- 


ing skids  and  trucks  on  platform); 
Texa.s,  etc..  R.  Co.  v.  Relch,  (Civ.  A.) 
32  SW  817. 

Wis, — Tarczsek  v.  Chicago,  etc., 
R.  Co.,  162  Wis.  488,  166  NW  473. 

[a]  XUnstcatlo&s. — (1)  It  cannot 
be  said,  as  matter  of  law,  that  an 
untlghted  station  platform,  one  side 
of  which  is  Ave  or  six  feet  above 
the  ground,  and  not  protected  in  any 
manner,  la  reasonably  safe  for  pas- 
sengers, although  the  station  is  lo- 
cated In  a  thinly  populated  part  of 
the  country,  where  little  business  Is 
done.  Chesapeake,  etc.,  R.  Co.  v. 
Honley.  165  Ky.  447,  159  SW  1147. 
( 2 )  Whether  a  station  platform 
built  level  with  the  track,  so  that  an 
ordinary  passenger  car  would  pro- 
ject over  the  platform  for  a  distance 
equal  to  the  space  between  the  Inner 
rail  and  the  outer  side  of  the  car, 
is  reasonably  safe  for  the  use  of  pas- 
sengers is  a  question  for  the  Jury, 
In  view  of  the  amount  and  fre- 
quency of  travel.  Savageau  v.  Bos- 
ton, etc.,  R.  Co.,  210  Mass.  164,  96 
NE  67.  (3)  Negligence  is  a  ques- 
tion for  the  jury,  where  defendant 
permitted  Its  station  platform  to  be- 
come overcrowded  with  persons 
waiting  for  trains,  so  that  one  of 
them  was  pushed  oft  the  platform 
and  Injured.  McGearty  t.  Manhat- 
tan R.  Cc..  IK  App.  DlT.  2,  43  NTS 
1086. 

[b]  Bvidenoe    held  insalBolsnt: 

(1)  TO  go  to  the  jury  as  to  negli- 
gence of  the  carrier  In  regard  to  the 
premises.  Pahner  v.  Brooklyn 
Heights  R.  Co.,  86  App.  Dlv.  488,  83 
NYS  815;  McMahon  v.  New  Tork  El. 
R.  Co.,  60  N.  Y.  Super.  507.  (2) 
To  require  submission  to  the  jury 
of  a  carrier's  negligence  in  falling 
to  have  a  guard  railing  on  a  plat- 
form used  by  passengers  in  board- 
ing and  alighting  from  cars.  Moel- 
ler  v.  United  R.  Co.,  242  Mo.  721.  147 
SW  1009.  (3)  To  leave  the  question 
of  negligence  to  the  Jury,  as  to  the 
space  between  the  platform  and  the 
car.  Ryan  v.  Manhattan  R.  Co.,  121 
N.  Y.  126,  23  NE  1131.  (4)  To  re- 
quire submission  to  the  jury  of  the 
question    whether    the    carrier  had 

Srovlded      a      suitable  platform, 
lutchinson  v.   Boston,   etc.,  R.  Co., 
219  Mass.  389,  107  NE  271. 

[c]  Question  not  ln.T0lTe<U~- 
Where  a  passenger,  while  attempt- 
ing to  board  a  traiii.  was  Injured  by 
stepping  off  a  platform,  the  end  of 
which  he  could  not  see  because  of 
darkness,  the  sufllclency  of  the  plat- 
form was  not  Involved,  and  the  sub- 
mission of  that  issue  to  the  jury 
was  error.  Gulf,  etc.,  R.  Co.  v.  Bar- 
nett,  19  Tex.  Civ.  A.  626,  47  SW 
1039. 

13.  St.  Louis,  etc.,  R.  Co.  v. 
Grlder,  110  Ark.  437,  161  SW  1032. 

14,  Chase  v.  Atchison,  etc,  R. 
Co.,  134  Mo.  A.  655,  114  SW  1141. 

16.  Cal. — Holloway  v.  Pasadena, 
etc.,  R.  Co.,  130  Cal.  177,  62  P  478. 

111. — Elgin,  etc..  Tract.  Co.  v.  Wil- 
son, 217  111.  47,  75  NE  436  [aft  120 
111.  A,  371]  (failure  to  keep  main 
track  switch  locked  or  guarded) ; 
West  Chicago  St.  R.  Co.  v.  Marks. 
82  111.  A.  1S6  [afE  182  III.  15,  55  NE 
671. 

Iowa. — Mitchell  v.  Chicago,  etc., 
R.  Co..  138  Iowa  288,  114  NW  622. 

Ky. — Central  Kentucky  Tract.  Co. 
V.  May,  126  SW  1092;  Illinois  Cent. 
R.  Co.  V.  Sandusky,  14  KyL  767  (mis- 
placed switch). 

Me. — Cameron   v.   Lewlston,  etc.. 


St.  R,  Co.,  103  Me.  482.  70  A  534.  128 
AmSR  316,  18  LRANS  497. 

Md. — Western  Maryland  R.  Co.  v. 
Shivers.  101  Md.  391,  61  A  618. 

Mich. — Whipple  V.  Michigan  Cent. 
R,  Co.,  14S  Mich.  41,  106  NW  690. 

Minn.— Edlund  v.  St.  Paul  City  R. 
Co.,  78  Minn.  434,  81  NW  214. 

Mo. — Heyde  v-  St  Louis  Transit 
Co..  102  Mo.  A.  687,  77  SW  127  (mis- 
placed switch  causing  derailment). 

N.  Y. — Prance  v.  New  Tork  Cent, 
etc.,  R.  Co.,  118  App.  Dlv.  660.  102 
NYS  991  [aff  193  N.  Y.  887  mem,  86 
NE  1124  mem]. 

Pa. — McCafferty  v.  Pennsylvania 
R.  Co.,  193  Pa.  388,  44  A  436,  74  Am 
SR  690. 

Tex. — International,  etc,  R.  Co.  v. 
Berthea,  (Civ.  A.)  179  SW  1087;  Pt. 
Worth,  etc.,  R.  Co.  v.  Matchett,  (Civ. 
A.)  152  SW  1118;  Houston,  etc,  R 
Co.  V.  Cheatham,  62  Tex.  Civ.  A.  1, 
113  SW  777;  Texas,  etc,  R.  Co.  v. 
Clippenger,  47  Tex.  CIv.  A,  610,  106 
SW  166;  Gulf,  etc.,  R.  Co.  v.  Phil- 
Hps.  32  Tex.  Civ.  A.  238,  74  SW  798. 

W.  Va. — Brogan  v.  Union  Tract. 
Co.,  86  SE  76S. 

Eng. — Grote  v.  Chester,  etc,  R. 
Co..  2  Exch.  261,  164  Reprint  486. 

[a]  AbaBdonmeat  of  deraumHit 
switoh.  Whether  the  abandonment 
of  a  derailment  switch  of  a  street 
railroad  near  itii  intersection  with  a 
steam  railroad  constitutes  actionable 
negligence,  resulting  in  the  injuries 
complained  of,  is  for  the  jury. 
Brogan  v.  Union  Tract.  Co..  (W.  Va.) 
86  SE  753. 

Cb]  Craoks  iw*r  obstnutttoa*— 
Where  a  street  railroad  company 
places  Its  tracks  so  near  an  obstruc- 
tion which  it  is  necessary  to  pass 
that  its  passengers  standing  on  the 
footboard  of  its  cars,  where  they  are 
permitted,  and  often  compelled,  to 
stand,  are  In  danger  of  oeing  in- 
jured by  contact  with  such  obstruc- 
tion, it  is  a  fair  question  for  the 
Jury  whether  the  company  is  or  is 
not  guilty  of  negligence.  West  Chl- 
cago  St.  R.  Co.  V.  Marks.  82  III.  A. 
186  [an  182  111.  16,  56  NE  67]. 

le.  Georgia  R.,  etc..  Co.  v.  Gllle- 
land,  133  Ga.  621,  66  SE  944:  Whip- 
ple V.  Michigan  Cent.  R.  Co.,  180 
Mich.  460.  90  NW  287. 

17.  U.  s. — Pennsylvania  R.  Co.  v. 
Stockton,  184  Ped.  422.  106  CCA  433. 

Ark. — St.  Louis,  etc,  R.  Co.  v. 
Snell,  82  Ark.  61,  100  SW  67. 

D.  C. — Great  Palls,  etc,  R.  Co.  v. 
Hammerly,  40  App.  196  (disregard- 
ing signal  of  an  fntending  passenger, 
and  running  at  high  speed  past  the 
station). 

Ga. — Central  of  Georgia  R.  Co.  v. 
Goodman,  119  Ga.  234,  45  SE  969. 

111. — Cicero,  etc.,  St.  R.  Co.  v. 
Melxher,  160  III.  320,  43  NE  823,  31 
LRA  331  [aff  65  111.  A.  288]  (as  to 
person  boarding  moving  strest  car). 

Iowa. — Blades  v.  Des  Moines  City 
R.  Co.,  113  NW  922. 

Ky. — Jonas  v.  South  Covington, 
etc.,  St.  R.  Co..  162  Ky.  171.  172  SW 
131,  AnnCa3l916E  866  (as  to  passen- 
ger attempting  to  board  a  moving 
street  car). 

Mass. — Carter  v.  Boston,  etc,  R. 
Co.,  206  Mass.  21,  81  NB  142:  Plum- 
mer  v.  Boston  El.  R.  Co.,  188  HaAs. 
499,  84  NE  849. 

Mo. — Goebel  v.  St,  Louis  United  R. 
Co.,  (A.)  181  SW  1051;  Danlelson  v. 
Metropolitan  St,  R.  Co.,  176  Mo.  A. 
314,  162  SW  307. 

N.  T. — Benjamin  v.  MetroDolitan 
St.  R.  Co.,  84  NYS  458. 
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a  train  or  car,^^  or  whether  it  exercised  proper  care 
in  respect  to  the  place  at  which  the  train  or  ear 
stopped/®  or  whether  the  carrier  induced  the  public 
to  believe  that  they  were  invited  to  board  trains  at 
a  place  other  than  a  regular  stopping  place.^  It  is 
also  ordinarily  a  question  for  the  jury  as  to  whether 


the  carrier  was  n^Iigent  in  starting  or  moving  a 
train  or  car  while  a  passenger  was  boarding  it,^ 
or  before  he  had  reached  a  seat  in  the  car.^ 

1463}  (10)  Operating  Trains  Whore  Passea- 
gers  Ai«  B«big  BecaiTed  or  Discharged.  Whether 
the  operation  of  a  train  or  car  at  a  place  where 


Oh. — Lake  Shore,  etc.,  R.  Co.  v. 
Hotchklss,  24  Oh.  Clr.  Ct.  481. 

Pa. — FeiBer  v.  Philadelphia,  etc., 
R.  Co.,  246  Pa.  422,  91  A  852;  Red- 
Ington  V.  Harrlsburff  Tract.  Co.,  210 
Pa.  648,  60  A  305-  Donnelly  v.  Buf- 
falo, etc.,  Tract.  Co.,  40  Pa.  Super. 
110;  Ditchfleld  v.  Philadelphia,  etc. 
Tract.  Co.,  32  Pa.  Super.  631  (at- 
tempt to  board  moTlnv  car). 

Wash. — Hendrickson  v.  Grays 
Harbor  R.,  etc.,  Co.,  88  Wash.  l46, 
152  P  992. 

W.  Va. — Duty  v.  Chesapeake,  etc., 
R.  Co.,  70  W.  Va.  14,  73  SE  331. 

[a]  Slreottou  to  board  moving 
trals. — Where  there  Is  evidence  to 
the  effect  that  the  trainmen,  Instead 
of  warnine;  a  pasaenser  not  to  get 
on  a  moving  train,  directed  him  to 

fet  on.  It  was  for  the  jury,  and  not 
or  the  court,  to  say  what  directions 
he  received  from  the  trainmen. 
Fulks  V.  SL  Louis,  etc.,  R.  Co.,  Ill 
Mo.  335.  19  SW  818. 

[b]  SvUence  held  to  wamuLt  dl- 
Moted  vaarOlot  for  defendiuit  as  to  a 

fierson  attempttne;  to  board  a  mov- 
ag  car.  Schmidt  v.  North  Jersey 
St.  R.  Co.,  66  N.  J.  L.  424,  49  A  43tr; 
Houston,  etc.,  R.  Co,  v.  Schuttee, 
(Tex.  Civ.  A.)  91  SW  806. 

18.  U.  S. — Pennsylvania  R.  Co.  v. 
Reed,  60  Fed.  694,  9  CCA  219  (mov- 
tnR  train). 

Ky. — Jonas  v.  South  Covington, 
etc.,  St.  R.  Co.,  162  Ky.  171,  172  SW 
131,  AnnCa8l916B  965. 

Mo. — Eichorn  v.  Missouri,  etc.,  R. 
Co.,  130  Mo.  575,  82  SW  993. 

S.  C. — Richardson  v.  Augusta,  etc., 
R.  Co.,  79  S.  C.  636,  61  SB  83. 

Tex. — Ft.  Worth,  etc.,  R.  Co.  v. 
Work,  (Civ.  A.)  100  SW  962. 

[a]  Orabtiliiar  pMsenrar's  arm. — 
In  an  action  by  one  injured  in  at- 
tempting to  board  a  moving  street 
car,  who  claims  that  the  conductor 
negligently  grabbed  his  arm,  the 
question  of  the  conductor's  negli- 
gence is  for  the  Jury.  Jonas  v. 
South  Covington,  etc.,  St.  R.  Co.,  162 
Ky.  171,  172  SW  131,  AnnCaal916B 
966. 

19.  Haas  V.  Wichita  R.,  etc^  Co.. 
89  Kan.  613,  132  P  195,  48  LRANS 
974  and  note. 

20.  Chicago,  etc.,  R.  Co.  v.  Doan. 
196  111.  168,  62  NB  826  [aff  93  111.  A. 
247J. 

ta]  niUf  where  railroad  trains 
tor  several  years  have  been  accus- 
tomed to  stop  at  a  certain  point 
where  there  was  no  platform  or 
other  provisions  for  passengers  be- 
fore crossing  another  railroad  track, 
and  employees  of  various  establish- 
ments in  the  neighborhood  were  in 
the  habit  of  there  taking  the  trains, 
no  objection  ever  having  been  made 
to  their  so  doing,  and  the  railroad 
employees  sometimes  assisting  them, 
ana  fare  being  always  collected 
from  those  who  thus  boarded  the 
trains,  the  question  whether  the 
company  had  induced  the  public  to 
believe  they  were  Invited  to  board 
the  trains  at  that  place  was  for  the 
Jury.  Chicago,  etc.,  R.  Co.  v.  Doan, 
195  III.  168,  62  NE  826  [a.a  93  111.  A. 
247]. 

31.  Ala. — Birmingham  R.,  etc.,  Co. 
V.  Selhorst,  165  Ala.  475,  61  S  668. 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Richardson,  87  Ark.  101,  112  SW  212. 

jy.  C. — Anacostla,  etc.,  R.  Co.  v. 
Klein,  8  App.  75. 

Ga. — Seaboard  Alr-Llne  R.  Co.  v. 
Bradley.  126  Ga.  183,  54  SE  69,  114 
AmSR  196. 

111.— Collins  V.  Chicago  City  R. 
Co.,  182  111.  A.  176. 

Iowa. — ^Burger  v.  Omaha,  etc.,  R. 
Co.,  1S»  Iowa  64E,  117  NW  36,  130 
AmSR.  S4S;  Jaquea  v.  Stoux  City 
Tract.  Co.,  1S4  lowa  SB7,  »9  mtr 
1069. 
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Ky. — Louisville,  etc.,  R.  Co.  v. 
Hardin,  167  Ky.  13.  162  SW  B41: 
Louisville,  etc.,  R.  Co.  v.  Scalf.  156 
Ky.  273.  169  SW  804;  Samuels  v. 
Louisville  R.  Co.,  161  Ky.  90,  151  SW 
37  (whether  a  street  car  was  started 
with  an  unusual  Jerk  as  plaintiff  was 
boarding  It). 

Md.— Baltimore  City  Pass.  R.  Co. 
V.  Baer,  90  Md.  97,  41  A  992. 

Mass. — O'Loughlln  v.  Bay  State 
SL  R.  Co.,  221  Mass.  65,  108  NE  905; 
Frtnk  V.  Boston  El.  R.  Co.,  218  Mass. 
121,  105  NE  381  (Whether  the  con- 
ductor was  negligent  In  allowing  the 
car  to  be  started  by  a  third  person): 
Martin  v.  Boston  El.  R.  Co..  214 
Mass.  456.  101  NE  1089:  Pickford  v. 
Boston  El.  R.  Co.,  213  Mass.  607,  100 
NE  548;  Yancy  v.  Boston  El.  R.  Co., 
206  Mass.  162,  91  NE  202.  137  Am 
SR  431,  26  LRANS  1217  and  note; 
Ryan  v.  Plttsfleid  Electric  St.  R.  Co., 
203  Maas.  283,  89  NE  527:  Lacour  v. 
Springfield  St.  R.  Co.,  200  Mass.  34, 
85  NE  868;  Rand  v.  Boston.  El.  R. 
Co.,  19B  Mass.  569.  84  NE  841. 

Mich. — Goodyear  v.  Detroit  United 
R.  Co.,  177  Mich.  129,  143  NW  14. 

Minn.— Miller  v.  St.  Paul  City  R. 
Co.,  66  Minn.  192,  68  NW  862. 

Mo. — Benjamin  t.  Metropolitan  St, 
R,  Co.,  246  Mo.  698.  151  SW  91; 
Joyce  v.  Metropolitan  St.  R.  Co., 
219  Mo.  844.  118  SW  21:  Well- 
man  v.  Metropolitan  St  R.  Co.,  219 
Mo.  126,  118  SW  31;  Berry  v.  St. 
Louis  Transit  Co.,  211  Mo.  88,  109 
SW  661;  Earth  v.  Kansas  City  El.  R. 
Co.,  142  Mo.  635,  44  SW  778:  McKee 
v.  St.  Louis  Transit  Co.,  108  Mo.  A. 
470.  83  SW  1013. 

N.  J. — Budner  v.  New  Jersey  Pub- 
lic Service  Corp.,  74  N.  J.  L.  298,  65 
A  893;  Kulman  v.  Erie  R.  Co..  66  N. 
J.  L.  241,  47  A  497;  McKenna  v. 
North  Hudson  County  R.  Co.,  64  N. 
J.  L.  106.  46  A  776. 

N.  "Y.— Wolfklel  v.  Sixth  Ave.  R. 
Co..  38  N.  T.  49;  HIrschberg  v. 
Brooklyn,  etc.,  R.  Co.,  134  App.  Dlv. 
629,  119  NTS  492:  McGlynn  V.  Nas- 
sau Electric  R.  Co.,  128  App.  Dlv. 
866;  113  NTS  119  [aff  198  vT.  T.  622 
mem.  92  NE  1091  memi;  Morrow  v. 
Brooklyn  Heights  R.  Co.,  119  App. 
Dlv.  22.  103  NTS  998;  Erlclus  v. 
Brooklyn  Heights  R.  Co.,  68  App. 
Dlv.  353,  71  NTS  596;  Pay  v.  Metro- 
politan St.  R.  Co..  62  App.  Dlv.  61, 
TO  NTS  763;  Sexton  v.  Metropolitan 
St.  R.  Co.,  40  App.  Dlv.  26,  57  NTS 
677:  De  Rozas  v.  Metropolitan  St.  R. 
Co..  13  App.  Dlv.  296,  43  NTS  27: 
Daley  v.  Port  Jervls.  etc^  R.  Co.,  80 
Hun  174.  29  NTS  1011;  Lang  v.  In- 
terborough  Rapid  Transit  Co.,  76 
Misc.  195,  134  NTS  627  (whether  a 
subway  train  was  started  with  due 
care  for  the  safety  of  those  board- 
ing it);  Schalscha  v.  Third  Ave.  R. 
Co.,  19  Mlsc,  141,  43  NTS  251;  Sllber 
V.  New  Tork  City  R.  Co.,  99  NTS 
837 ;  Michelson  v.  Metropolitan  St. 
R.  Co.,  87  NTS  601;  Dillon  v.  Man- 
hattan R.  Co.,  1  NTS  679. 

N.  C. — Rob«rt8  V.  AtlanUc  Coast 
Line  R.  Co.,  16S  N.  C.  79,  70  SE 
1080. 

Pa. — Giovanelll  v.  Erie  R.  Co.,  228 
Pa.  33,  76  A  424;  Holmes  v.  Alle- 

fheny  Tract.  Co.,  153  Pa.  162,  26  A 
40:  CahiU  v.  Philadelphia  Rapid 
Transit  Co.,  62  Pa.  Super.  661;  Aus- 
trian v..  United  Tract.  Co.,  19  Pa. 
Super.  329 ;  Shuart  v.  Consolidated 
Tract.  Co.,  16  Pa.  Super.  26. 

Tex, — St.  Louis,  etc..  R.  Co.  v.  An- 
derson. 59  Tex.  Civ.  A.  300,  126  SW 
62S;  San  Antonio,  etc.,  R.  Co.  v. 
Trigo,  49  Tex.  Civ.  A.  623,  108  SW 
1193;  Johnson  v,  Texas  Cent.  R.  Co., 
42  Tex.  Civ.  A.  604.  93  SW  488. 

Va. — Blue  Ridge  Light,  etc.,  Co.  v. 
Price,  108  Va.  662,  62  SE  938. 

Wash. — Atwood  v.  Washington 
Water  Power  Co.,  79  Wash.  427,  140 


P  343;  Gilcher  v.  Seattle  Blectric 
Co.,  69  Wash.  78,  124  P  218. 

Wis. — Detroit,  etc.,  R.  Co.  v.  Cur- 
tis. 23  Wis.  152,  99  AmD  141. 

la]  Vliaar*  a  paasuger  wlio  1« 
old  ud  fMbla  and  unable  to  help 
himself  is  injured  by  the  usual 
starting  of  the  car,  the  negligence  of 
the  conductor  In  failing  to  give  him 
a  reasonable  opportunuy  to  reach  a 
place  of  safety  before  giving  the 
starting  signal  Is  ordinarily  for  the 
Jury.  Flanagan  v.  Boston  EL  R. 
Co.,  216  Mass.  337,  108  Nfi  906; 
Holmes  v.  Allegheny  Tract.  Co.,  163 
Pa.  152,  25  A  640. 

[b]  Starttng  on  Mmranoa  from, 
paasenfers  that  it  Is  "all  right," — 
The  question  of  a  conductor's  negli- 
gence in  starting  a  car  on  assurance 
from  passengers  on  the  rear  plat- 
form that  It  was  "all  right"  may.  In 
view  of  all  the  circumstances,  be  for 
the  Jury.  Pickford  v.  Boston  EI.  B. 
Co.,  213  Mass.  507,  100  NE  648. 

1c]  Wliat  oonstltiites  »  reMon- 
»  titiLe  to  board  a  street  oar  Is 
ordinarily  a  question  for  the  jury; 
if  the  car  platform  is  crowded,  or 
there  are  a  number  of  passengers  to 
board  the  car,  more  time  may  be 
necessary  than  where  the  number  is 
small  or  the  Ingress  unobstructed. 
Rand  v.  Boston  Ea.  R.  Co.,  198  Mass. 
569,  84  NB  841. 

[d]  FaisMiffsr     boardlnr  after 

having  aUgbted  to  procure  ticket  

Where,  after  plaintiff  had  boarded  a 
train  without  a  ticket,  he  was  di- 
rected to  disembark  and  obtain  one, 
and  was  Injured  while  endeavoring 
to  again  get  aboard  after  the  train 
had  started,  the  carrier's  failure  to' 
hold  the  train  a  reasonable  time  to 
enable  pla.lntlff  to  obtain  a  ticket, 
and  Its  negligence  In  directing  him 
to  leave  the  train  to  get  a  ticket, 
were  properly  submitted^  to  the  Jury. 
San  Antonio,  etc.,  R.  Co.  v,  Trlgo,  49 
Tex.  Civ.  A.  528,  108  SW  1193. 

[e]  BTtdMic*  tanfllelMLt. — ^Where, 
In  an  action  against  a  street  railroad 
company  for  injury  to  a  passenger 
who  was  thrown  down  by  the  sud- 
den starting  of  the  car  as  ne  was  get- 
ting on,  there  was  no  evidence  relat- 
ing to  the  conductor,  except  that 
plaintiff  did  not  see  him,  it  was 
error  to  leave  the  question  of  the 
conductor's  negligence  to  the  Jury. 
Monroe  v.  Metropolitan  St.  R.  Co.. 
79  App.  Dlv.  587,  80  NTS  177. 

aa.  Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Wright,  106  Ark.  269,  160  SW  706. 

Ky. — Louisville  R.  Co.  v.  Wilder, 
143  Ky.  436,  136  SW  '892. 

Mass. — Hamilton  v.  Boston,  etc., 
St.  R.  Co.,  193  Mass.  324,  79  NE  734. 

Mo. — Benjamin  v.  Metropolitan  St. 
R.  Co.,  245  Mo.  598.  161  SW  91. 

N,  T. — McGlynn  v.  Nassau  Elec- 
tric R.  Co.,  128  App.  Dlv.  866,  113 
NTS  119  [aff  198  N.  T.  522  mem.  92 
NE  1091  mem]  (whether  It  Is  want 
of  ordinary  care  to  start  a  street 
car  before  a  woman  passenger  has 
obtained  a  seat). 

Pa. — Goodhart  v.  Columbia,  etc., 
R.  Co.,  36  Pa.  Super.  441. 

Wash. — ^Rice  v.  Fuget  Sound 
Tract.,  etc.,  Co.,  80  Waalt.  47,  141  P 
191. 

[a]  Woman  wltb  tibUd  In  arms. 

— ^Whether  or  not  a  woman  en- 
tering a  street  car  with  a  baby  in 
her  arms  should  be  given  an  oppor- 
tunity to  be  seated  before  the  car  is 
started  is  a  question  for  the  Jury. 
Louisville  R.  Co.  v.  WUder.  148  Ky. 
436,  136  SW  892. 

[b]  It  Is  not  nagUgOMM  par  ■«  to 
start  a  mtnut  ew  wnilo  pMsengara 
ara  atandlac  either  In  the  car  or  on 
the  platform  or  In  the  vesttbula 
Benjamin  v.  Metropolitan  St.  R.  Co., 
246  Mo.  598,  151  SW  91.    Se&  ganar- 
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another  train  or  car  is  receivit^  or  disoharging 
passen^rs  is  negligence,^  or  whether  the  train 
or  car  which  caused  the  injury  to  a  passenger  or  in- 
tending passenger  who  was  rightfully  on  or  near  the 
tracks  at  a  station  or  r^^ular  stopping  place  was 
operated  at  the  time  in  a  negligent  manner,^*  is 
ordinarily  a  question  of  fact  for  the  jury. 


1464]  (11)  Oondition  of  Oars  and  Eanipment. 
Whether  or  not  the  carrier  was  n^Ugent  with  re- 
spect to  the  construction  and  maintenance,  in  a 
safe  condition,  of  the  oar,  equipment,  or  appliances 
which  caused  the  injury,  is  ordinarily  a  question 
for  the  jury,^  except  where  the  evidence  is  insuffi- 
cient to  go  to  the  jury,  or  is  clear  and  undisputed,  on 


23.  U.  S.— Atlantic  City  R.  Co.  v. 
ClegK,  183  Fed.  216.  105  CCA  478 
[certiorari  den  220  U.  S.  609  mem, 
31  set  714  mem.  55  L.  ed.  608  mem]. 

Ill, — Pennsylvania  Co.  v.  McCaf- 
frey, 173  111.  169,  50  NE  713  [afT  68 
111.  A.  635];  West  Chicago  St.  B,  Co. 
V.  Shiplett,  85  111.  A.  683. 

Ky. — Illinois  Cent.  R.  Co.  v.  Proc- 
tor. 122  Ky.  92,  89  SW  714,  28  KyL 
698. 

Mass. — Renaud  v.  New  Tork,  etc., 
R.  .Co.,  206  Mass.  567.  92  NE  710. 

Minn.— Fonda  v.  St.  Paul  City  R. 
Co..  71  Minn.  438,  74  NW  166,  70  Am 

SR  341. 

Mo. — Allen  v.  St.  Louis  Transit 
Co.,  183  Mo.  411,  81  SW  1142;  Rich- 
ter  V.  United  R.  Co..  145  Mo.  A.  1. 
129  SW  1055:  Hornstein  v.  United  R. 
Co..  97  Mo.  A.  271,  70  SW  1106. 

N.  J. — Walger  v,  Jersey  City,  etc., 
R.  Co.,  71  N.  J.  L.  356.  59  A  14. 

N.  T. — Craven  v.  International  R. 
Co..  100  App.  Div.  157.  91  NTS  625; 
Jewell  V,  New  York  Cent.,  etc.,  R. 
Co..  27  App.  DIv.  500.  50  NTS  848. 

Pa. — Girton  v.  Lehigh  Valley  R. 
Cp.,  17  Pa.  Super.  143. 

34.  U.  S. — Chunn  v.  Washington 
City,  etc.,  R.  Co.,  207  U.  S.  302,  28 
set  63,  52  L.  ed.  219  [rev  23  App. 
(D.  C.)  5511:  Texas,  etc..  R.  Co.  v. 
Wagley.  91  Fed.  860.  34  CCA  114. 

Ga, — Smith  v.  Atlantic  Coast  Line 
R.  Co.,  5  Ga.  A.  219,  62  SE  1020. 

111. — Smith  v.  Chicago,  etc.,  B.  Co., 
163  III.  A.  476. 

Ky. — Louisville  R.  Co.  v.  Sheehan, 
146  Ky.  168.  142  SW  221 :  Louisville, 
etc..  R.  Co.  V.  Smith,  135  Ky.  462,  122 
SW  806. 

Mass. — Sonler  v.  Boston,  etc.,  R. 
Co.,  141  Mass.  10.  6  NE  84. 

N.  J. — Redhing  v.  Cent.  R.  Co.,  «8 
N.  J.  L.  641,  54  A  431. 

N.  Y.— Dobiecki  v.  Sharp.  88  N.  T. 
203 ;  D'Arcy  v.  Interborough  Rapid 
Transit  Co..  165  App.  Div.  757,  152 
NTS  500;  Ricciardelll  v.  New  Tork 
Cent.,  etc.,  R.  Co.,  166  App.  Dlv.  152. 
150  NTS  593;  Allenza  V.  Erie  R.  Co., 
78  Misc.  659.  138  NYS  1024. 

Pa. — Muhlhause  v.  Monongahela 
St.  R.  Co.,  201  Pa.  237,  60  A  937. 

[a]  Tot  azampla,  whether  it  ts 
negllffence  to  run  a  street  car  at  full 
speed  past  a  usual  Btopplnv  place 
when  persons  can  plainly  be  seen 
Btandfnff  on  the  platform  between 
the  Inner  rails  awaiting  a  car  ap- 
proaching from  the  opposite  direc- 
tion Is  a  question  for  the  Jury,  where 
the  street  car  company  had  sanc- 
tioned such  a  t>ractice  on  the  part  of 
Intending  passengers,  and  the  space 
between  the  rails,  while  wide  enough 
to  enable  a  person  standing  in  the 
center  to  escape  injury,  left  but  a 
narrow  margin  of  safety.  Chunn  v. 
Washington  City,  etc.,  R.  Co.,  207 
U.  S.  302.  28  set  63,  62  L.  ed.  219 
[rev  23  App.  (D.  C.)  551]. 

[b]  Kign  rate  of  speed. — Whether 
it  is  negligence  to  run  two  freight 
trains  at  the  rate  of  thirty  to  forty 
miles  per  hour  past  a  platform  where 

Eassengers  are  rightfully  waiting  to 
oard  a  train  Is  a  question  of  net. 
Smith  V.  Chicago,  etc.,  R.  Co.,  163 
III.  A.  476. 

[c]  Xvldenoe  of  negligence  held 
Insnfllelent  to  go  to  the  Jury  In  an 
action  for  the  death  of  a  person 
struck  by  an  engine,  at  a  station 
while  seeking  transportation.  St. 
Louis,  etc..  R.  Co.  v.  Watson,  97  Ark. 
560,  134  SW  949. 

35.  U.  S. — Riegel  v.  Pullman  Co.. 
210  Fed.  273,  127  CCA  121  (door 
swinging  shut);  Boston,  etc.,  R.  Co. 
V.  Stockwell.  146  Fed.  505.  77  CCA 
19  (platform  gates  on  cars):  New 
Orleans,  etc.,  R.  Co.  v.  Schneider,  60 


Fed.  210.  8  CCA  671. 

Ala. — Birmingham  R.,  etc.,  Co.  v. 
Bynum.  139  Ala.  S89,  36  S  736  (as  to 

coupling), 

Cal.— -Frost  v.  Los  Angeles  R.  Co., 
165  Cal.  365,  132  P  442  (sufHclency 
of  brakes);  Morgan  v.  Los  Angeles 
Pac.  Co,,  13  Cal,  A.  12.  108  P  733. 

Conn. — Kebbe  v.  Connecticut  Co., 
85  Conn.  641.  84  A  329,  AnnCasl913C 
167. 

D.  C. — Chesapeake,  etc.,  R.  Co.  v. 
Howard.  14  App.  262  {aff  178  U.  S. 
163,  20  set  880,  44  L.  ed.  lOlS];  Met- 
ropolitan R.  Co.  V.  Falvey,  6  App. 
176. 

Ga. — Western,  etc.,  B.  Co.  v.  Deitch, 
136  Ga.  46.  70  SE  798  <not  closing 
platform  gates);  Columbus  R.  Co.  v. 
Ashbell,  133  Ga.  573,  66  SE  902. 

111. — Pell  V.  Jollet,  etc..  R.  Co,,  238 
111.  510,  87  NE  542  [aff  142  111.  A. 
362];  Lake  Street  El.  R.  Co.  v.  Bur- 
gess, 200  111.  628,  66  NK  215  [aff  99 
III.  A.  499];  Gorman  v.  South  Side 
El.  R.  Co.,  191  111.  A.  471;  Friend  V. 
South  Side  El.  R.  Co.,  178  111.  A.  242; 
Simon  v.  South  Side  El.  R.  Co.,  161 
111.  A.  502  (slippery  platform). 

Ind. — Pittsburgh,  etc..  R.  Co.  v. 
Schepman,  171  Ind.  71.  84  NE  988 
[rev  (A.)  82  NE  998]  (absence  of 
vestibule). 

Ky.— South  Covington,  etc.,  R.  Co. 
V.  Markel,  168  Ky.  825.  182  SW  850 
(car  steps);  Louisville,  etc..  R,  Co.  v. 
Roeramele,  157  Ky.  84,  162  SW  547 
(condition  of  overhead  rack);  Louis- 
ville, etc,  R.  Co.  V.  Rommele.  152  Ky. 
719,  154  SW  16,  AnnCa3l915B  267: 
Beiser  v.  Cincinnati,  etc.,  R.  Co..  162 
Ky.  622,  168  SW  742.  48  LRANS  1060 
(whether  car  was  properly  lifted); 
South  Covington,  etc.,  R.  <Co.  v. 
Smith.  86  SW  970,  27  KyL  811  (shock 
from  controller  box). 

Md, — Hanway  v.  Baltimore,  etc..  R. 
Co..  126  Md.  535,  95  A  160;  Western 
Maryland  R.  Co.  v.  State,  96  Md.  637, 
53  A  969  (as  to  Inspection  of  car), 

Mass. — Davies  v.  Boston  El.  R.  Co., 
220  Mass.  200,  107  NB  918;  Bresna- 
han  V.  Boston  El.  R,  Co.,  216  Mass. 
114,  103  NB  299;  Kellogg  v.  Boston, 
etc.,  R.  Co.,  210  Mass.  324,  96  NE  625: 
Carter  v.  Boston,  etc.,  R.  Co.,  205 
Mass.  21,  91  NE  142;  Silva  v.  Boston, 
etc.,  R.  Co.,  204  Mass.  63,  90  NE  647: 
Pitcher  V.  Old  Colony  St.  R.  Co.,  196 
Mass.  6».  81  NE  876,  124  AmSR  513, 
13  LRAN8  481,  12  AnnCas  886  (al- 
lowing obstruction  in  car);  Gannon 
V.  New  York,  etc.,  R.  Co..  173  Mass. 
40,  52  NB  1076,  43  LRA  833  (defec- 
tive lamp). 

Mich. — Dorrance  t.  Michigan  United 
R.  Co..  176  Mich.  198,  141  NW  697. 
AnnCa8l916A  763  (accumulation  of 
Ice  and  snow  in  vestibule  of  car) ; 
Oerlach  v.  Detroit  United  R.  Co.,  171 
Mich.  474,  137  NW  266  (defective 
handhold):  Rouston  v.  Detroit  United 
R.  Co..  161  Mich.  237,  116  NW  62; 
Howell  V.  Lansing  City  Electric  R. 
Co..  136  Mich.  432,  99  NW  406  (de- 
fective brake  rod);  Greenfield  v.  De- 
troit, etc..  R.  Co.,  133  Mich.  657,  95 
NW  646;  Archer  v.  Ft.  Wayne,  etc.. 
R.  Co..  87  Mich.  101,  49  NW  48fe. 

Minn.—Decker  v.  Chicago,  etc.,  R. 
Co.,  102  Minn.  99,  112  NW  901  (de- 
fective door);  Mata  v.  St.  Paul  City 
R.  Co.,  52  Minn.  159.  53  NW  1071. 

Mo. — Beave  v,  St.  Louis  Transit 
Co.,  212  Mo.  331,  111  SW  52;  Gage  v. 
St.  Louis  Transit  Co..  211  Mo.  139, 
109  SW  13;  Roscoe  v.  Metropolitan 
St.  R.  Co.,  202  Mo.  576,  101  SW  32 
(Insufficiency  of  appliances  to  stop 
car);  Taylor  v.  Wabash  R.  Co.,  38 
SW  304  (insufficient  heating  of  car) : 
Muehlhausen  v.  St.  Louis  R.  Co.,  91 
Mo.  332,  2  SW  315;  Adams  v.  Metro- 
politan St.  R.  Co..  174  Mo.  A.  5,  160 


SW  38  (Insecure  fastening  of  door); 
Black  V.  Metropolitan  St  R.  Co.,  162 
Mo.  A.  90,  144  SW  131;  Donovan  v. 
Kansas  City  El,  R.  Co.,  157  Mo.  A. 
649,  138  SW  679;  Holland  v.  St 
Louis,  etc.,  R  Co..  106  Mo.  A.  117.  79 
SW  608. 

N.  J. — Machlin  v,  Pennsylvania  R. 
Co..  83  N.  J.  L.  862,  85  A  340;  Murphy 
V.  North  Jersey  SL  R.  Co..  81  N.  JT  L. 
706.  80  A  331,  36  LRANS  692  and 
note  [rev  73  A  1119];  Kuttner  v. 
New  Jersey  Cent  R.  Co.,  80  N.  J.  L. 
11,  77  A  470  [aff  81  N.  J.  L.  781.  80 
A  1135]. 

N.  Y. — Wynn  v.  Central  Park,  etc., 
R.  Co.,  133  N.  Y.  576.  30  NE  721  [rev 
14  NYS  172]  (as  to  Inspection  of 
brake  chain);  Bolce  v,  Ulster,  etc.,  R, 
Co.,  120  App.  Dlv.  643,  105  NYS  83 
(construction  of  window);  German  v. 
Brooklyn  Heights  R.  Co.,  107  App. 
Div.  354.  95  NYS  112:  Stem  V.  West- 
chester Electric  R,  Co.,  99  App.  Dlv. 
491.  90  NYS  870:  Dorff  v.  Brooklyn 
Heights  R.  Co.,  95  App.  Dlv.  82.  88 
NYS  463;  Loder  v.  Metropolitan  St 
R.  Co..  84  App.  Dlv.  691,  82  NTS  957; 
Buckbee  v.  Third  Ave.  R.  Co..  64  App, 
Div.  360,  72  NTS  217;  Leonard  v. 
Brooklyn  Heights  R.  Co..  57  App. 
Div.  125,  67  NTS  986;  Poulsen  v. 
Nassau  Electric  R.  Co.,  30  App.  Div. 
246,  51  NTS  933;  Poulsen  v.  Nassau 
Electric  R.  Co.,  18  App.  Div.  221,  45 
NTS  941;  Newton  v.  Central  Vermont 
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R.  Co.,  80  Hun  491.  30  NYS  488 
161  N.  T.  624  mem,  46  NE 
m  em  1 :  Palmer  v.  Delaware,  etc, 
C'ln.il  Co.,  46  Hun  486  [aff  120  N.  Y. 
170,  24  NE  302.  17  AmSR  629]  (suffl- 
cJenoy  of  inspection);  (Goodrich  v. 
Pennsylvania,  etc..  Canal,  etc..  Ca, 
29  Hun  60  (pulling  out  of  drawhead): 
Hegeman  v.  Western  R.  C!orp..  li 
Barb.  353  [aff  13  N.  T.  9.  64  AmD 
617]  (breaking  of  axle):  Stappers  t. 
Interurban  St  R.  Co.,  66  Misc.  337. 
106  NTS  864:  Norris  v.  Brooklyn  City 
R.  Co..  4  Misc.  294,  24  NTS  140: 
Boehncke  v.  Brooklyn  City  R.  Co..  8 
Misc.  49,  22  NYS  712. 

Pa. — ^Burns  v.  Pennsylvania  R. 
Co.,  28S  Pa.  804,  82  A  246,  AnnCas 
191SB  811  and  note  (dress  suit  case 
in  aisle);  West  Philadelphia  Pass.  R. 
Co.  V.  Gallagher.  108  Pa.  624;  John- 
son v.  Mahoning,  etc.,  R.,  etc.,  Co., 
60  Pa.  Super.  630;  Whltehouse  v. 
Pittsburg  R.  Co.,  36  Pa.  Super.  681; 
MoNerney  v.  Philadelphia  Rapid 
Transit  Co.,  27  Pa.  Super.  168. 

S.  C— Bunch  v.  Charleston,  etc.,  R. 
Co,.  91  S.  C.  139,  74  SE  363. 

Tex. — Weatherford.  etc.,  R.  Co,  v. 
Smith,  (Civ.  A.)  170  SW  138:  Hous- 
ton, etc.,  R.  Co.  V.  Roach.  52  Tex. 
Civ.  A,  96.  114  SW  418  (inspection 
and  testing  of  heating  apparatus); 
International,  etc.,  R.  Co.  v.  Hubbs, 
37  Tex.  Civ.  A.  77.  82  SW  1062;  Hous- 
ton, etc.,  R.  Co.  V.  Greer.  22  Tex.  Civ. 
A.  5,  63  SW  68:  Stnrdlvant  v.  Ft 
Worth,  etc..  R.  Co..  (Civ.  A.)  37  SW 
170. 

Vt. — Blunt  V.  Montpeller.  etc.,  R. 
Co..  89  Vt  152,  94  A  106. 

Wash. — McCormack  v,  Seattle 
Electric  Co..  49  Wash.  652.  96  P  220; 
Flrebaugh  v.  Seattle  Electric  Co.,  40 
Wash.  668,  82  P  996,  111  AmSR  990, 
2  LRANS  836. 

Eng. — Manser  v.  Eastern  Counties 
R.  Co..  3  L.  T.  Rep.  N.  S.  685. 

Can. — Toronto  R.  Co.  v.  Fleming. 
47  Can.  S.  C.  612.  12  DomLR  249.  4? 
CanLJ  386,  16  CanRCas  386  [aff  27 
Ont.  L.  332,  8  DomLR  607,  4  OntWN 
323.  23  OntWN  386}  (explosion  in 
controller  box). 

[a]  Chwrds  for  wbeela  of  street 
oar. — Whether  a  street  railroad  car- 
rier Is  negligent  in  not  having  guards 
for  the  wheels  of  the  car.  as  required 
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that  qaestion.'"  Thus  it  is  ordinarily  a  question 
for  the  jury  whether  it  was  Diligence  to  leave  the 
vestibule  connection  between  two  ears  unlighted 
on  a  dark  night,"  or  to  leave  the  outside  or  trap- 
door of  the  vestibule  open,  without  a  guard.'" 

[$  1465}  (18)  Operation  of  Oars.  Whether  or 
not  the  train  or  the  car  which  caused  the  injury 
was,  at  the  time,  operated  with  the  proper  degree 
of  care  and  skill  is  generally  a  question  for  the' 
jniy,"  unless  the  insufficiency,  or  the  clear  and  un- 


disputed character,  of  the  evidence  makes  it  a  ques- 
tion  for  the  court.  Thus  it  is  generally  a  question 
for  the  jury  as  to  whether  the  carrier  was  n^li- 
gent  as  to  the  overloaded  or  overcrowded  condition 
of  the  ear;^^  or  whether  it  was  n^l^nt  as  to  the 
rate  of  speed  at  which  the  car  was  running  at  the 
time  of  the  accident;"  or  whether  it  was  negligent 
as  to  causing  a  passenger  to  fall  or  to  be  pushed  or 
thrown  from  the  car,    such  as  by  reason  of  its 


by  an  ordinance,  is  to  be  determined 
by  the  Jury.  Finkeldey  v.  Omnlbua 
C&ble  Co.,  114  Cal.  28.  45  P  996. 

[b]  VMaMtty  of  ImprovaUBt^ 
(1)  Whether  the  adoption  by  a  com- 
pany of  an  improvement  enhancInK 
the  safety  of  paBsengrers  is,  under 
the  evidence,  a  necessary  and  proper 

Brotectlon  is  a  question  of  fact  for 
le  jury.  HeKeman  v.  vWestem  R. 
Corp.,  13  N.  T.  9,  «4  AmD  617  [alT 
16  Barb.  S5S].  (2)  On  the  question 
of  proper  equipment  of  cars.  It  is  not 
a  sutllclent  answer  to  an  Issue  of 
negligence  to  show  that  other  car- 
riers were  usln^  the  same  equipment, 
but  the  question  must  be  submitted 
to  the  Jury.  St.  I<oul8  Southwestern 
R.  Co.  V.  Gresham.  (Tex.  Civ.  A.)  140 
SW  483. 

[c]  Onards  for  oar  windows. —  (1) 

It  is  for  the  jury  to  determine 
whether  reaBonable  diligence  requires 
that  a  street  railroad  company  should 

Slace  Kuards  In  front  of  the  car  win- 
ows  In  order  to  prevent  passengers 
from  exposing  their  arms.  New  Or- 
leans, etc.,  R.  Co.  V.  Schneider,  60 
Fed.  210,  S  CCA  571.  (2>  Likewise. 
'Whether  a  railroad  operating  Its  cars 
on  double  tracks  so  close  together 
as  to  be  dangerous  for  passengers 
ought  to  provide  guards  at  the  win- 
dows to  prevent  pasflengers  from  ex- 
tending their  arms  outside  is  for  the 
Jury.  Pell  v.  Jollet.  etc.,  R.  Co..  238 
111.  GIO,  S7  NB  542  [atC  142  lU.  A. 
362]. 

36.  Ala. — Carlisle  v.  Central  of 
Georgia  R.  Co..  IBS  Ala.  195,  62  8  759. 

Ark. — Sloan  v.  Little  Rock  R.,  etc.. 
Co..  SS  Ark.  674.  117  SW  551. 

Mich. — Werbowlaky  v.  Pt.  Wayne, 
etc.,  R.  Co..  8«  Mich.  236.  48  NW 
1097,  24  AmSR  120. 

Mo. — Ferguson  v.  St.  Louis,  etc.. 
R.  Co..  123  Mo.  A.  590.  100  SW  637. 

N.  Y. — Craighead  v.  Brooklyn  City 
R.  Co..  123  N.  T.  391.  25  NE  387  [rev 
K  NYS  431]. 

Oh. — Mt.  Adams,  etc.,  R.  Co.  v. 
Canasna,  6  Oh.  Cir.  Ct.  606,  3  Oh. 
Dec.  608. 

Pa. — Kantner  v.  Philadelphia,  etc., 
R.  Co.,  236  Pa.  283.  84  A  774. 

[a]  BTldanoe  sbowliMr  Aefeot  non- 
dstsotable^ — Although,  where  a  pas- 
senger is  injured  by  reason  of  a  de- 
fect of  an  appliance,  a  presumption 
of  negligence  of  the  carrier  arises, 
where  plaintifrs  evidence  shows  not 
only  that  the  wheels  of  a  car  were 
broken  and  defective  but  also  that 
the  defect  was  such  that  It  could 
not  have  been  detected  by  precaution, 
the  court  will  sustain  a  demurrer 
to  the  evidence.  Ferguson  v.  St. 
Louts,  etc,  R.  Co.,  123  Mo.  A.  590. 
lOO  SW  537. 

87.  Bronson  v.  Oakes,  76  Fed.  734. 
22  CCA  520;  Clanton  v.  Southern  R. 
Co.,  166  Ala.  486.  61  8  616,  27  LRANS 
253. 

28.  17.  S. — Bronson  v.  Oakes,  76 
Fed.  734jJ!2  CCA  520. 

Ala. — Clanton  v.  Southern  R.  Co., 
165  Ala.  486,  51  S  616.  27  LRANS  263. 

Ark. — St.  Louis,  etc..  R.  Co,  v. 
Oliver.  92  Ark.  432,  123  SW  662. 

N.  J. — Rivera  v.  Pennsylvania  R. 
Co..  83  A  882  [rev  80  N.  J.  L.  217,  76 
A  455}. 

Or. — Kearney  v.  Oregon  R,.  etc.. 
Co..  S9  Or.  12.  112  P  10S8,  115  P  593. 

29.  TJ.  S. — Chicago,  etc.,  R.  Co.  v. 
Eddy,  228  Fed.  643,  143  CCA  165; 
Baltimore,  etc.,  R.  Co.  v.  White.  176 
Fed.  900.  100  CCA  870. 

Ala. — Louisville,  etc.,  R.  Co.  v. 
Mulder,  149  Ala.  676.  42  S  742  (clos- 
ing a  door  on  a  passenger's  hand). 

Ark. — St.  Louis,  etc.,  R.  Co.  v.  Mc- 


Mlchael,  116  Ark.  101,  171  SW  115; 
Robinson  v.  Little  Rock  R.,  etc.,  Co., 
113  Ark.  227,  168  SW  1126. 

D.  C— Knight  v.  Metropolitan  R. 
Co..  21  App.  494;  Adams  v,  Wash- 
in^on,  etc  R.  Co.,  9  App.  26. 

Ca. — Wood  V.  Georgia  R..  etc.  Co., 
84  Oa.  863.  10  SB  HoUeman  v. 

Georgia  Southern,  etc.,  R.  Co.,  12 
Ga.  A.  766,  78  SB  428;  Valdosta  St. 
R  Co.  v.  Fenn.  11  Ga.  A.  686,  76  SB 
984. 

111. — Barnes  v.  Danville  St.  R., 
etc.,  Co..  236  III.  666,  85  NE  921,  lit 
AmSR  237;  Wlmmer  v.  Chicago  R. 
Co.,  186  111.  A.  523;  Mumaugh  v.  Chi- 
cago City  R.  CO.,  180  IlL  A.  229. 

Kan.— Metropolitan  St.  R.  Co.  v. 
Warren,  74  Kan.  244,  86  P  131,  89 
P  656. 

Ky. — Southern  R.  Co.  v.  Neal.  164 
Ky.  121,  176  SW  14;  South  Coving- 
ton, etc..  St.  R.  Co.  v.  Trowbridge,  163 
Ky.  79,  178  SW  171;  CentraT  Ken- 
tucky Tract.  Co.  v.  May,  126  SW  1092; 
Adams  v.  Louisville,  etc^  R.  Co.,  134 
Ky.  620.  121  SW  419.  136  AmSR  425, 
21  AnnCtas  821  and  note. 

Mass.— -Leavltt  v.  Boston  El.  R. 
Co.,  222  Mass.  846,  110  NE  981; 
Walsh  V.  Boston  El.  R.  Cb.,  222  Mass. 
275,  110  NE  278:  Hooper  v.  Bay 
State  St.  R.  Co.,  218  Mass.  261,  106 
NE  892;  Hamilton  v.  Boston  Sn.  R. 
Co.,  213  Mass.  420,  100  NE  804;  Nolan 
V.  Newton  St.  R.  Co..  206  Mass.  384, 
92  NE  605;  Whit©  V.  Pltchburg  R. 
Co.,  136  Mass.  321. 

Mich. — Richardson  v.  Detroit,  etc., 
R.  Co..  176  Mich.  413,  142  NW  |32. 

Mo. — Roacoe  v.  Metropolitan  St.  R. 
Co..  202  Mo.  676,  101  SW  82;  Wagner 
V.  Missouri  Pftc  R.  Co..  97  Mo.  612, 
10  SW  486,  3  LRA  166;  MOManus  v. 
Metronolltan  St.  R.  Co.,  116  Mo.  A- 
110.  92  SW  176. 

N.  J. — Donohue  v.  Public  Service 
R.  Co„  79  N.  J.  L.  687.  78  A  188. 

N.  T. — Robaon  v.  Nassau  Electric 
R.  Co..  SO  App.  Div.  801,  80  NYS  698; 
Lent  V.  New  York  Cent.,  etc.,  R.  Co., 
54  N.  Y.  Super.  817  [alE  120  N.  Y.  467, 
24  NE  653]. 

Pa, — Schenkel  v.  Pittsburgh,  etc. 
Tract  Co..  194  Pa.  182,  44  A  1072; 
Dunlay  v.  United  Tract.  Co.,  18  Pa. 
Super.  206;  Dlas  v.  Philadelphia,  etc, 
R.  Co„  23  Pa.  Dist  581. 

S.  C. — Stembrldge  v.  Southern  R. 
Co.,  06  S.  C.  440.  43  SE  968. 

Tex. — Cruseturner  v.  International, 
etc..  R.  Co.,  38  Tex.  Civ.  A.  466,  86 
SW  778. 

Utah. — Conway  v.  Salt  Lake,  etc., 
R.  Co..  165  P  339. 

Wash. — Weir  v.  Seattle  Electric 
Co..  41  Wash.  657,  84  P  597. 

"What  constitutes  negligence  In  the 
operation  of  a  street  car  Is  a  ques- 
tion of  fact,  not  one  of  law."  Wlm- 
mer V.  Chicago  R.  Co.,  186  111.  A.  523, 
626. 

[a]  Vallnr*  to  shvt  off  power  on 
stalled  oar. — Whether  the  motorman 
was  negligent  In  falling  to  completely 
shut  off  the  power  when  the  car  be- 
came stalled,  before  leaving  it  In  an 
attempt  to  push  It  from  the  track, 
was  for  the  Jury.  Barnes  v,  Dan- 
ville St.  R..  etc..  Co..  235  111.  566,  85 
NE  921.  126  AmSR  237. 

30.  Dawson  v.  New  York,  etc.. 
Bridge.  31  App.  Div.  B37,  52  NYS  133. 
See  also  supra  !  1464. 

81.  Southern  R.  Co.  v.  Nappler, 
138  Ga.  31.  74  SE  778;  Lyndon  v. 
Georgia  R.  etc..  Co.,  3  Ga.  A.  534.  60 
SE  278;  Kordick  v.  Chicago  R.  Co.. 
187  III.  A.  74:  Alton  Light,  etc.,  Co. 
v.  Oiler.  119  111.  A.  181  [aff  217  111. 
IS.  76  NE  419,  4  LRANS  399  and 
note];  Lane  v.  Choctaw,  etc.  R.  Co.. 


19  Okl.  324,  91  P  888;  Osteen  v. 
Itallas  Cons.  Electric  St,  R.  Co., 
(Tex.  Civ.  A.>  146  SW  648.  See  also 
infra  note  34  [a]. 

33.  Ala. — ^Alabama  Great  South- 
em  R.  Co.  V.  Gilbert,  8  Ala.  A.  878, 
60  S  642. 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Woods,  96  Ark.  811,  131  SW  869.  88 
LRANS  866. 

Conn. — Kebbe  v.  Connecticut  Co.. 
86  Conn.  841,  84  A  329,  AnnGasl918C 
167. 

III. — McShane  v.  Chicago  City  R. 
Co..  170  111.  A.  257. 

Iowa. — Mitchell  v.  Chicago,  etc,  R. 
Co.,  138  Iowa  883,  114  NW  622;  An- 
drews v.  Chicago,  etc,  R.  Co.,  86 
Ittwa  677.  68  NW  899. 

Ky. — Bishop  v.  Illinois  Cent.  R, 
Co.,  77  SW  1099,  26  KyL  1363. 

Mass. — ^Vahey  v.  Boston  El.  R.  Co.. 
222  Mass.  874,  111  NB  40;  Hutchin- 
son v.  Boston,  etc,  R.  Co.,  219  Mass. 
889,  107  NE  271;  Olund  v.  Worcester 
Cons.  St.  R.  Co.,  206  Mass.  644,  92 
NB  720. 

Mo. — ^Van  Natta  v.  People's  St.  R, 
etc.,  Co.,  182  Mo.  18,  34  SW  606; 
Flueks  V.  St.  Louis,  etc,  R.  Co.,  148 
Mc   A.   17.   122  848:   Wills  V. 

Atchison,  etc,  R.  Co.,  188  Mo.  A. 
626.  118  SW  713. 

N.  T. — Francisco  V.  Troy,  etc,  R. 
Co..  88  Hun  464,  84  NYS  869. 

Pa. — ^Wright  V.  Pennsylvania  R. 
Co^8  Plttsb.  116. 

Wis.— Whiter  V.  MitwaiUEoe  City  R» 
Co.,  61  Wis.  686.  21  NW  624, 

[a]  la  thm  ansnos  of  r*"*ir' 
or  statntorr  rsnlatloii,  no  speed 
of  a  railroad  trun  can  be  declared 
-negligence  as  a  matter  of  law,  but 
the  question  must  be  left  to  die  Jury. 
St.  Louis,  «tc,  R.  Co,  V.  Woods.  96 
Ark.  311,  181  SW  869.  88  LRANS 
856. 

[b]  msthav  tb  la  »gUc«M  for 
a  traction  ear  to  tnra  »  onm  at  m 
rapid  rate  of  spssA  (1)  is  a  question 
of  fact  for  the  Jury,  Metropolitan 
West  Side  El.  R  Co.  v.  Kowalskl,  139 
III.  A.  89{  Vahey  v.  Boston  El.  R  Co.. 
222  Mass.  374,  111  NB  40;  Partelow 
V.  Newton,  etc,  St,  R,  Co.,  196  Mass. 
24,  81  NB  894;  Macy  v.  New  Bedford, 
etc.,  St.  R.  Co.,  182  Mass.  291,  65  NB 
397;  Muehlhausen  v.  St.  Louis  R.  Co., 
91  Mo.  332,  2  SW  315;  Francisco  v. 
Troy,  etc.,  R,  Co.,  88  Hun  464,  84 
NYS  869.  (2)  It  Is  a  question  for 
the  Jury  whether  a  street  railroad 
company  was  negligent  in  running 
an  eiectrlo  car,  the  platform  of  which 
was  crowded  with  passengers,  at  the 
rate  of  fifteen  miles  an  hour,  down 
grade,  and  around  a  sharp  curve. 
Reber  v.  Pittsburg,  etc..  Tract.  Oo^ 
179  Pa.  889,  86  A  245,  67  AmSR 
599. 

[c]  XvldeBoe  held  Insnfllolant  to 

go  to  the  jury  on  the  Issue  whether 
the  car  was  run  unreasoiwAly  fast 
over  a  switch,  Olund  v.  Worcester 
Cons.  St.  R  Co.,  206  Mass.  644.  92 

NK  720. 

33.  Ark.— Robinson  v.^  Little  Rock 
R..  etc..  Co.,  113  Ark.  227.  168  SW 
1126  (as  a  car  was  rounding  a 
curve):  Oliver  v.  Ft.  Smith  Light, 
etc.,  Co..  89  Ark.  222.  116  SW  i204, 
131  AmSR  86.  «  « 

111.— South  Chicago  City  5^Cg.  y. 
Dufresne,  200  111.  466,  65  NE  1076 
[aff  102  fll.  A.  4931. 

Ky.— Louisville  R.  Co.  v.  Osborne, 
157  Ky.  341.  163  SW  1 :oli?"i5Y"le. 
etc..  R.  Co.  V.  Beard.  90  SW  944,  28 
KyL  921. 

Mass.— Thayer  v.  Old  Colony  St.  r. 
Co..  214  Mass.  V*- JSL,^?^!^^*;.-" 
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crowded  condition,"*  or  by  a  sudden  and  unusual 
lurch,  jerk,  or  jolt  of  the  car;"'  or  whether  it  was 
otherwise  negligent  in  operating  the  train  or  car 
in  such  a  manner  as  to  cause  sadden  and  unusual 
stops,  lurches,  je^,  or  jolts,  thereby  eansing 
injury."* 


[$  1466]   (13)  PaBsing  Other  Vehicles  or  Objects. 

Whether  in  passing  other  vehicles  or  objects  neai 
the  track  the  car  was  operated  in  a  negligent  man- 
ner, whereby  the  passenger  was  struck  by  such  other 
vehicle  or  object  and  injured,  is  generally  a  ques- 
tion for  the  juiy.'^   Thus  it  ia  generally  a  question 


Olund  V.  Worcester  Codr,  St  R.  Co., 
20«  Haas.  644.  92  MB  720. 

Mich. — Dupuls  V.  Saginaw  Valley 
Tract.  Co.,  14»  Mich.  151,  .109  NW 
41S  (as  a  car  was  rounding  a  curve). 

Mo. — Muehlhauaen  v.  St.  LfOUls  K. 
Co.,  91  Mo.  882,  2  8W  S16;  Choquette 
T,  Southern  Bleotrlc  R.  Co.,  80  Mo.  A. 
616. 

N.  J. — ^Whalan  v.  Consolidated 
Tract,  Co.,  61  N.  J.  L.  606.  40  A  645, 
98  AmSR  723,  41  LRA  836. 

Pa. — Sulffer  v.  Philadelphia,  etc..  R. 
Co.,  246  Pa.  128,  91  A  236,  Annbas 
1916A  148  and  note;  Rundle  v.  Slate 
Belt  Bleotrlc  St.  R,  Co.,  33  Pa.  Super. 
283. 

Tex.~DaIlas  Cons.  Blectric  St.  R. 
Co.  v.  Stone.  <Civ.  A.)  166  SW  70S. 

ta]  Bvluno*  luld  IsaoflMrat 
a  matter  of  law  to  show  neellvence 
on  the  part  of  the  carrier.  Sander- 
son V.  Boston  EI.  R.  Co.,  194  Mass. 
337.  80  NB  616;  Bartley  v.  Metropoli- 
tan St.  R.  Co.,  148  Uo.  124,  49  SW 
840. 

[b]  WraeUoa  of  TUdSet  for  de- 
fmdaat  or  lummlt  litfld  proper. — 

Ackerstadt  v.  Chicago  City  R.  Co., 
194  111.  616,  62  NE  884  Jaff  94  111. 
A.  130];  State  v.  United  R.,  etc,  Co., 
101  Md.  183.  60  A  249:  Holland  v. 
West  End  St.  R.  Co..  155  Mass.  887, 
29  NE  622;  Mooar  v.  Pittsburg  R. 
Co.,  219  Pa.  616.  69  A  76. 

34,  U.  S. — Texas,  etc.,  R,  Co.  v. 
Lacey.  18E  Pod.  226.  107  CCA  331. 

Ala. — Central  of  Georgia  R.  Co.  v. 
Brown,  166  Ala.  493,  61  S  5G6. 

Ga. — Holleman  v.  Georgia,  etc.,  R. 
Co..  12  Ga.  A.  755.  78  SE  4B. 

111. — Chicago,  etc..  R.  Co.  v.  New- 
.ell,  212  111.  332.  72  NE  416  [app  dism 
198  U.  S.  579  mem,  25  SCt  801  mem. 
49  L.  ed.  1171  mem]. 

Kan. — Lobner  v.  Metropolitan  St. 
R.  Co..  101  P  463. 

Mass. — Morae  v.  Newton  St.  R.  Co., 
213  Mass.  595,  100  Nli!  1007. 

Nebr. — Pray  v.  Omaha.  St.  R.  Co., 
44  Nebr.  167,  88  NW  447,  48  AmSR 
717. 

N,  T. — Lehr  v.  Stelnway,  etc..  R. 
Co..  118  N.  Y.  556.  23  NE  889;  Cattano 
V.  Metropolitan  St.  R.  Co.,  67  App. 
Dlv.  616.  73  NYS  1131  [art  173  N.  Y. 
565,  66  NB  663];  Gray  v.  Metro- 
politan St.  R.  Co..  39  App.  Dlv.  636. 
67  NYS  687  [rev  on  other  grounds 
165  N.  T.  457.  59  NE  262]. 

Tex. — ^Williams  ,v.  International, 
etc..  R.  Co.,  28  Tex.  Civ.  A.  503,  67 
SW  1086. 

[a]  Wliathar  a  oarrler  la  negUgant 
in  ajlowing  tlia  platform  to  baoome 
ao  crowded  that  a  passenger  is  lia- 
ble to  be  pushed  off  is  a  question  for 
the  jury.  Cattano  v.  Metropolitan 
St.  R.  Cfo.,  67  App.  Dlv.  615.  73  NYS 
1131  [art  173  N.  Y.  665.  66  NE  563]; 
Kohm  V.  Interborough  Rapid  Transit 
Co..  104  App.  Div.  2^,  93  NYS  671,  16 
NYAnnCas  315. 

36.  U.  S. — Northern  Pac.  R.  Co.  v. 
Adams.  116  Fed.  324.  54  CCA  196 
frev  on  other  grounds  192  U.  S.  140r 
24  SCt  408,  48  TL.  ed.  613]. 

Ala, — Birmingham  R..  etc..  Co.  v. 
Yates.  169  Ala.  381.  S3  S  915. 

Ark. — Chicago,  etc..  R.  Co.  v.  Llnd- 
ahl,  102  Ark.  533,  145  SW  191,  Ann 
Casl9HA  561;  Miles  v.  St.  Louis, 
etc.  R.  Co.,  90  Ark.  486,  119  SW 
837. 

Ga, — Georgia,  etc..  R.  Co.  v,  Jacobs, 
15  Ga.  A.  292,  83  SE  934. 

Ky, — Louisville  R.  Co.  v.  Osborne, 
157  Ky.  341.  163  SW  189. 

Mass. — Rust  V.  Sprlngfleld  St.  R. 
Co..  217  Mass.  116,  104  NE  367; 
Goddes  v.  Metropolitan  R.  Co..  103 
Mass.  391. 

Mo. — Willmott  V.  Corrlgan  Cons. 
St.  R.  Co..  106  Mo.  535,  17  SW  490; 
Willmott  V.   Corrlgan  Cons.   St.  R. 


Co..  16  SW  BOO. 

N.  J. — Field  V.  Delaware,  etc.,  R. 
Co.,  69  N.  J.  L.  488.  56  A  241. 

N.  Y. — Depew  V.  New  York  City 
R.  Co.,  112  App.  Dlv.  260.  98  NYS 
276;  Sneeron  v.  Coney  Island,  etc., 
R  Co.,  89  App.  Dlv.  338.  B6  NYS 
968;  Sneeron  v.  Coney  Island,  etc., 
R.  COy_  78  App.  Dlv.  476.  79  NYS 
752:  Whitaker  v.  Staten  Island  Mid- 
land R  Co.,  72  App.  Dlv.  468.  76 
NYS  648;  Lanalng  v.  Coney  Island, 
etc.,  R.  Co..  16  App.  Dlv.  14ff.  46  NYS 
120;  Hastings  v.  Central  Crosstown 
R.  Co.,  7  App.  Dlv.  312,  40  NYS  93: 
Francisco  v.  Troy,  etc.,  R.  Co.,  88 
Hun  464.  34  NYS  869;  Saltxman  v. 
Brooklyn  City  R  Co..  73  Hun  667,  26 
NYS  311  [aft  148  N.  Y.  746  mem, 
43  NE  989  memj:  Vail  v.  Broadway 
R.  Co^  8  Misc.  80,  26  NYS  69.  31 
AbbNCas  66:  Olaosberg  v.  Intenirban 
St.  R.  Co..  92  NYS  731. 

Pa. — Brown  v.  Chester  Tract.  Co., 
230  Pa.  498,  79  A  713;  West  Phila- 
delphia Pass.  R.  Co.  V.  Gallagher. 
IQS  Pa.  B24. 

R.  I.' — ^Verrone  v.  Rhode  Island 
Suburban  R.  Co..  27  R.  I.  870,  68  A 
612,  114  AmSR  41. 

S.  C. — Doolittle  V.  Southern  R. 
Co^  62  S.  C.  ISO,  40  SB  133. 

Tex. — Choate  v.  San  Antonio,  etc., 
R.  Co„  90  Tex.  82,  86  SW  247,  3?  SW 
319;  Yanes  v.  San  Antonio  Tract. 
Co.,  (Civ.  A.)  126  SW  1176:  San 
Antonio,  etc.,  R.  Co,  v.  Choate.  22 
Tex.  Civ.  A.  618,  56  SW  214;  Ebert  v. 
Gulf,  etc..  R  Co„  (Civ.  A.)  49  SW 
1106;  Gaunce  v.  Clulx,  etc..  R.  Co.,  20 
Tex.  Civ.  A  33,  48  SW  624. 

[a]  The  fiwt  tbat  tlia  paaawMr 
cajmot  ezaotly  demnlbe  tb*  sort  of  a 
inroh  or  Jerk  which  threw  htm  from 
the  car  will  not  ao  discredit  his  tes- 
timony as  to  prevent  the  submis- 
sion of  the  case  to  the  Jury.  Louis- 
ville R,  Co.  v.  Osborne,  157  Ky.  341, 
163  SW  189. 

[b]  Vonaolt  kaSd  properw— Nlea 
V.  Brooklyn  Heights  R.  Co.,  68  App. 
Dlv.  259,  74  NYS  41. 

38.  U.  S, — Delano  v.  Peirce,  226 
Fed.  976,  141  CCA  98;  Texas,  etc..  R. 
Co.  v.  White,  101  Fed.  928,  42  CCA 
86.  62  LRA  90;  Sprague  v.  Southern 
R  Co.,  92  Fed.  69,  34  CCA  207. 

Ala. — Ball  V.  Mobile  Light,  etc.,  R. 
Co.,  146  Ala.  809.  39  S  584,  119  Am 
Sn  32,  9  AnnCas  962. 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Holmes.  96  Ark.  339.  131  SW  692; 
St.  Louis,  etc..  R.  Co.  V.  Pollock,  93 
Ark.  240,  123  SW  790;  Oliver  V.  Ft. 
Smith  Light,  etc..  Co.,  89  Ark.  222, 
US  SW  204.  131  AmSR  86;  St.  Louis, 
etc.,  R.  Co.  v.  Richardson,  87  Ark. 
101,  112  SW  212. 

CaL — McCurrie  v.  Southern  Pac. 
Co.,  122  Cal.  658,  55  P  324;  Dough- 
erty v.  Union  Tract.  Co.,  28  Cal.  A. 
17.  136  P  722. 

Ga. — Georgia,  etc.,  R.  Co.  v.  Ja- 
cobs, 15  Ga.  A.  292,  82  SE  934. 

III. — Wyckoff  v.  Chicago  City  R. 
Co.,  234  111.  613.  86  NE  237  [aff  136 
111.  A.  342];  Chicago  City  R.  Co.  v. 
Morse,  197  lU.  327,  61  NE  304  [aff 
98  111.  A.  662];  Chicago,  etc..  H.  Co. 
V.  Newell.  113  111.  App.  263  [aff  212 
111.   332,  72  NE  416]. 

Ind. — EvansvlUe,  etc.,  R.  Co.  v. 
Mills.  37  Ind.  A.  698,  77  NE  608. 

Ky. — Louisville,  etc..  R.  Co.  v. 
Kemp.  149  Ky.  344,  149  SW  835;  Illi- 
nois Cent.  R.  Co.  v.  Colly.  a6  SW 
536,  27  KyL  730;  Chesapeake,  etc.. 
R.  Co.  V.  Jordan,  76  SW  145,  25  KyL 
574. 

Mass. — Grlffln  v.  Sprlngfleld  St.  R. 
Co.,  219  Mass.  55,  lOll  NE  551;  Cutts 
V.  Boston  El,  R.  Co.,  202  Mass.  450. 
89  NE  21:  Pamon  v.  Bofton,  etc.,  R. 
Co.  180  Mass.  212.  62  NE  254. 

Mich. — Smalley  v.  Detroit,  etc..  R. 


Co..  181  Mich.  560,  91  NW  1027: 
Moore  v.  Saginaw,  etc.,  R  Co.,  119 
Mich.  618,  78  NW  666:  Bison  v.  FL 
Wayne,  etc.,  R.  Co..  114  Mich.  606, 
72  NW  698. 

Miss. — ^Yaaoo,  etc,  R.  Co.  v.  Hum- 
phrey, 88  HIsa  721,  86  S  164. 

Mo. — Daniels  v.  St.  Louis,  etc,  R. 
Cro.,  (A.)  181  SW  699;  Farmer  v.  St. 
Louis,etc..  R.  Co.,  178  Mo.  A.  679. 
161  SW  327:  Todd  V.  Missouri  Pac 
R.  Co.,  126  Mo.  A.  684,  106  SW  671; 
Bowlln  V.  Union  Pac.  R.  Co..  125  Uo. 
A.  419.  102  SW  631;  Scamoll  v.  St. 
Louis  Transit  Co.,  103  Mo.  A.  504, 
77  SW  1021j  Dorsey  v.  Atchison,  etc.. 
R.  Co.,  83  Mo.  A.  628. 

N.  Y.— Dorr  V.  Lehlgli  Valley  R. 
Co..  211  N,  T.  869,  106  NB  6S2,  LRA 
1916D  26S,  AnnCasl916C  763  [aff  152 
ApD.  Dlv.  842,  186- NYS  8721;  Ayers 
V.  Rochester  R.  Co.,  166  N.  Y.  104,  50 
NB  960;  Murphy  v.  Interarban  St 
R.  Co„  106  App.  DIT.  110.  98  NTS 
728;  Ward  v.  Metropolitan  St.  R. 
Co..  99  App.  Dlv.  126,  90  NYS  897; 
Harty  v.  New  York.  etc..  R.  Co.,  06 
App,  Dlv.  119.  88  NYS  422;  Bradley 
V.  Second  Ave.  R,  Co..  34  App.  Dlv. 
284,  64  NYS  256;  Grotsch  v.  Steln- 
way R.  Co.,  19  App.  Dlv.  ISO,  45 
NYS  1075;  Mliea  v.  King,  18  App. 
Dlv.  41,  45  NYS  879*  Tompkins  t. 
Interborough  R^id  Transit  Co.,  81 
Misc.  20.  150  NYS  219;  Ctoldatock 
Interborough  Rapid  Transit  C^.,  85 
Misc.  24,  147  NYS  42;  Starkman  v. 
Interborough  Rapid  Transit  Co..  81 
Misc.  68,  144  NYS  780;  GUdden  v. 
New  York  Cent.,  ate,  R.  Co..  20  NY 
WklyDIg  818. 

Pa. — Tltton  T.  Philadelphia  Rapid 
Transit  Co.,  281  Pa.  68,  79  A  877; 
Continental  Pass.  R.  Co.  v.  Swain, 
13  WklyNC  41. 

Tex* — Gulf,  etc.,  R.  Co.  v.  Stewart. 
(Civ.  a1  164  SW  1069:  Houston, 
etc.,  R.  Co.  V.  Harris,  (Civ.  A^  120 
SW  500;  Houston,  etc..  R  Co.  v. 
Johnson,  (Civ.  A.)  108  SW  281; 
Hardin  v.  Ft.  Worth,  etc.,  R.  Co., 
(Civ.  A.)  100  SW  995. 

Wash- — Lane  v.  Spokane  Falla, 
etc..  R  Co.,  21  Waah.  119,  67  P  867. 
75  AmSR  821,  46  LRA  168. 

Wis. — Harden  v.  (Chicago,  etc.,  R. 
Co.,  102  Wis.  S13.  78  N'W  424. 

[a]  ZnowtaOg*  by  panenrar  of 
onuaary  Jarka  and  jara.^— It  is  mat- 
ter of  common  knowledge  that  Jerks 
and  Jars  ordinarily  attend  the  han- 
dling and  running  of  freight  trains, 
and  that  they  are  more  frequent 
than  In  the  handling  of  regular  pas- 
senger trains,  so  that  It  Is  error  to 
submit  to  the  jury  whether  one  who 
became  a  passenger  on  a  freight 
train  had  such  knowledge.  South- 
ern R.  Co.  V.  Crowder,  185  Ala.  417. 
33  S  335. 

[b]  Bvlttanoe  held  laanillotsnt  to 
sn,binit  qoeatlon  to  Jiuy.r— Erwin  v. 
Kansas  City,  etc..  R.  Co.,  94  Ho.  A. 
289.  68  SW  88  (demurrer  to  evi- 
dence sustained);  Nelson  v.  Lehigh 
Valley  R.  Co..  25  App.  Dlv.  635.  50 
NYS  03:  De  Yoe  v.  Seattle  Blectrlc 
Co.,  53  Wash.  688,  108  P  446,  104  P 
647,  1183. 

37.  Cal. — Seller  v.  Market  St.  R. 
Co..  139  Cal.  268,  72  P  1006. 

111. — Chfcngo.  etc..  R.  Co.  v.  Mur- 
phy, 198  111.  462.  64  NE  1011  [aa 
99  111.  A.  126];  North  Chicago  St. 
R.  Co.  v.  Polkey,  106  111.  A.  98  Jrev 
on  other  grounds  203  111.  226.  67  NE 
793], 

Ind. — ^Ft.  Wayne  Tract.  Co.  v.  Har- 
dendorf,  164  Ind.  403.  72  NB  598  (car 
on  parallel  track). 

Mass. — Pomeroy  v.  Boston,  etc.,  St; 
R,  Co..  193  Mass.  607.  79  NE  764 
(struck  by  trolley  pole). 

Mo. — Gage  v.  St.  Louis  Transit 
Co..  211  Mo.  139,  109  SW  18  (struck 
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for  the  jury  as  to  wlietlier  notice  or  warning  should 
have  been  given  to  the  passengers  of  the  danger  of 
injury  from  such  vehicles  or  objects.** 

[$  1467]  (14)  Collisions.  It  is  generally  a 
question  for  the  jury  as  to  whether  the  carrier  was 
negligent  with  respect  to  a  collision  between  its 
trains  or  cars,'**  or  between  its  train  or  car  and  the 
train  or  car  of  another  company  at  a  crossing/** 


or  between  its  train  or  car  and  a  wagon  or  other 
vehicle  or  object  on  or  near  the  track." 

[$  1468]  (16)  Derailments.  Whether  the  car- 
rier was  negligent  with  respect  to  the  derailment  of 
a  train  or  car,  by  reason  of  which  a  passenger  was 
injured,  is  generally  a  question  for  the  jury.** 

1469]  (16)  Settiiu;  Down  Passengers.  It  is 
ordinarily  a  question  for  the  jury  under  the  evi- 


by  car  on  parallel  track):  Parks  v. 
si  Louis,  etc.,  R.  Co..  178  Mo.  108. 
77  SW  70.  101  AmSR  426  (car  on 
other  track) :  Seymour  v.  Citliens' 
R.  Co..  114  Mo.  266.  21  SW  739; 
Monday  v.  St.  Joseph  H.,  etc,  Co., 
13C  Ho.  A.  692,  119  SW  24;  Vessels 
V.  Metropolitan  St.  R.  Co.,  129  Mo. 
A.  70S,.  108  SW  578  Qiassin^ 
wagon):  Kreimelmann  v.  Jourdan, 
IOTMo.  a.  64,  SO  SW  323  (struck  by 
car  on  other  track  while  on  the 
inner  footboard). 

N.  J. — Wheeler  v.  South  Oranye, 
etc.,  Tract.  Co..  70  N.  J.  I*  725,  68  A 
927  (struck  by  trolley  pole). 

N.  Y. — Kramer  v.  Brooklyn 
Helshts  R.  Co.,  190  N.  T.  810,  83  NE 
8S  frev  114  App.  Dlv.  804,  100  NYS 
276J;  Shcppara  v.  Brooklyn  Heights 
R.  Co.,  14f  App.  Dlv.  806,  131  NYS 
607:  Walsh  v.  Interurban  St.  R.  Co.. 
60  Misc.  637.  98  NYS  666;  Walker  V. 
Atlantic  Ave.  R.  Co.,  11  NYS  742. 

Or. — Anderson  v.  City,  etc,  R.  Co., 
42  Or.  505.  71  P  659. 

Pa. — Simklna  v.  Philadelphia  Rapid 
Transit  Co.,  244  Ra.  182,  90  A  527; 
Cline  V.  Pittsburg  R.  Co„  226  Pa. 
686,  76  A  S50.  27  X.RANS  936;  Bum- 
bear  V.  United  Tract.  Co.,  198  Pa. 
198,  47  A  961. 

Tez. — Boldt  V.  San  Antonio  Tract. 
Co.,  (Civ.  A.)  148  SW  831  {struck 
by  car  on  other  track). 

la]  Slreoted  verdlot  for  defend- 
ant held  proper. — Kurts  v.  Philadel- 
phia Rapid  Transit  Co..  244  Pa.  179, 

90  A  62S. 

38.  Chapman  v.  Capital  Tract.  Co.. 
37  App.  (D.  C.)  479;  Pell  v.  Joliet, 
etc.,  R.  Co.,  238  lU.  510.  87  NE  642 
[art  142  111.  A.  362];  North  Chicago 
St.  R.  Co.  V.  Polkey.  203  lU.  226.  67 
NE  793  (permitting  a  passenger  to 
ride  on  the  running  ooard  while 
passing:  through  a  tunnel);  Johnson 
V.  Chicago  Cfly  R.  Co.,  174  111.  A. 
148;  Citizens'  St.  R.  Co.  v.  Hoffbauer, 
23  Ind.  A.  614,  EG  NE  64;  Shields  v. 
Minneapolis,  etc.,  Electric  Tract.  Co., 
124  Minn.  ^7,  144  NW  1092,  SO  LRA 
NS  49. 

39.  111. — 'Fellow  s-Klmbrough  v. 
Chicago  City  R.  Co.,  272  III.  71.  Ill 
NB  499  [rev  190  111.  A.  17];  Chicago 
City  R.  Co.  V.  Rural,  224  111.  324.  79 
NE  686  [afF  127  111.  A.  652]. 

Iowa. — Mitchell  v.  Chicago,  etc.,  R. 
Co..  138  Iowa  283,  114  NW  622. 

Mass. — Chafte  v.  Consolidated  R, 
Co.,  196  Mass.  484,  82  NB  497;  Jor- 
dan v.  Old  Colony  St.  R.  Co..  190 
Mass.  330,  76  NE  909. 

Mich. — Congdon  v.  Detroit,  etc..  R, 
Co..  179  Mich.  175.  146  NW  llS; 
Rouston  V.  Detroit  United  R.  Co.,  151 
Mich.  237.  115  NW  62. 

Miss. — Leake  v.  Oulf,  etc.,  R.  Co., 

91  Miss.  39S,  46  S  68. 

Mo. — GlUogly  V.  Dunham,  187  Mo. 
A.  551,  174  SW  118;  Blnsbacher  v. 
St.  Loula  Transit  Co.,  108  Mo.  A.  1. 
82  SW  646;  Fullerton  V.  St.  Louis, 
etc..  R.  Co..  84  Mo.  A.  498. 

N.  Y. — ^Webster  v.  Rome,  etc.,  R. 
Co.,  116  N.  Y.  112,  21  NE  725:  Smith 
V.  Metropolitan  St.  R.  Co..  59  App. 
Dlv.  60.  69  NYS  176;  Bowles  v.  Rome, 
etc.,  R.  Co..  46  Hun  324  [aff  113  N. 
Y.  643  mem.  21  NE  414  mem];  Dlab- 
ola  V.  Manhattan  R.  Co..  15  Daly  470, 
8  .NYS  334  [aff  134  N.  Y.  586  mem, 
81  NE  628]. 

Pa. — Palmer  v.  Warren  St.  R.  Co., 
206  Pa.  574,  58  A  49.  63  LRA  507. 

Tex. — Ft.  Worth,  etc..  R.  Co.  v. 
Day,  50  Tex.  Civ.  A.  407.  Ill  SW 
663:  El  Paso  Electric  R.  Co.  v.  Bol- 
giano.  (Civ.  A.)  109  SW  888;  St. 
Louis  Southwestern  R.  Co.  v.  Fow- 
ler. (Civ.  A.)  93  SW  484. 

Utah. — Dearden  v.  San  Pedro,  etc., 
R.  Co.,  33  Utah  147.  98  P  271. 

Wis. — Peldschneider    v.  Chicago, 


etc.,  R.  Co.,  12S  Wla.  428,  99  NW 

1034. 

[a]   Srokn  train  oomlna:  toffvther. 

—Whether  the  prima  facie  case  of 
negligence  made  out  by  Injury  to  a 

fiassenger  caused  by  a  tram  break- 
ng  In  two  parts,  and  the  parts  after- 
ward colliding,  is  overcome  Is  a 
question  for  the  Jury.  Larkln  v. 
Chicago,  etc^  R.  Co.,  118  Iowa  652, 
92  NW  891;  Feldschneider  v.  Chicago, 
etc.,  R.  Co.,  122  Wis.  428,  99  NW  iQii. 

40.  Cal. — Kfmlc  v.  San  Joed  Los 
Gatos  Interurban  R.  Co.,  156  Cal. 
379,  104  P  986. 

111. — Schlauder  v.  Chicago,  etc.. 
Tract.  Co.,  253  lU.  164.  97  NE  233 
[rev  160  111.  A.  8091. 

Iowa. — Cocke  v.  D«b  Moines  City 
R.  Co..  165  Iowa  884.  136  NW  221; 
Parser  v.  Des  Moines  City  R.  Co., 
453  Iowa  264.  183  NW  878,  AnnCas 
1913E  174;  Douglass  v.  Sioux  City 
St.  R.  Co„  91  Iowa  94.  68  NW  1070. 

Mich. — van  Orman  v.  Lake  Shore, 
etc..  R.  Co.,  152  Mich.  185,  115  NW 
9G8;  Renders  v.  Grand  Trunk  B.  Co., 
144  Mich.  387,  108  NW  868, 

Mo. — Augustus  v.  Chicago,  etc.,  R- 
Co.,  158  Mo.  A.  672,  134  SW  22;  Mar- 
riott V.  Missouri  Pac  B.  Co.,  142 
Mo.  A.  199,  126  SW  831;  Hamilton 
V.  Metropolitan  St.  R.  Co.,  114  Mo. 
A.  504,  89  SW  893. 

N.  Y. — Brown  v.  New  York  Cent. 
R.  Co.,  31  Barb.  38B:  Schneider  v. 
Second  Ave,  R.  Co.,  69  N.  Y.  Super. 
536,  16  NYS  556  [mod  138  N.  T.  688. 
30  NE  752];  Hourney  v.  Brooklyn 
City  R.  Co.,  7  NYS  602  [aff  180  N.  Y. 
641  mem,  29  NE  1033  mem]. 

Pa. — Qoorin  v.  Allegheny  Tract. 
Co..  179  Pa.  327,  36  A  207. 

Va. — Washington,  etc.,  R.  Co.  V. 
Trlmyar,  110  Va.  866,  67  SB  581. 

[a]  Bule  or  oustom  as  to  riglit  of 
wmy.^ — Whether  there  was  a  rule, 
practice,  or  custom  giving  to  the  cars 
of  one  traction  company  a  superior 
right  of  way  over  the  cars  of  an- 
other company  at  a  particular  cross- 
ing is  a  question  of  fact,  where  the 
evidence  is  conflicting  in  an  action 
by  a  passenger  for  injuries  caused  by 
a  collision  with  a  car  of  the  other 
company.  Schmidt  v.  Chicago  City 
R.  Co..  144  111.  A.  512  [aff289  111. 
494.  88  NE  276]. 

41.  Cal.— Selgel  v.  Eisen,  41  Cal. 
109. 

II!.— Math  v.  Chicago  City  R.  Co., 
243  111.  114,  90  NE  236;  Ratner  v. 
Chicago  City  R.  Co..  283  111.  169.  84 
NE  201  frev  133  111.  A.  6281;  Chicago 
City  R.  Co.  v.  Shreve,  226  III.  680.  80 
NE  1049  [aff  128  111.  A.  462];  Chicago 
City  R.  Co.  v.  Bennett.  214  III.  26.  73 
NE  343;  Chicago  City  R.  Co.  v.  Mc- 
Cialn.  211  111.  589.  71  NE  1103;  WGSt 
Chicago  St.  R.  Co.  v.  Tuerk.  193  III. 
385,  61  NE  1087  [aff  90  111.  A.  105]. 

Ind. — Chicago,  etc..  R.  Co.  v. 
Qrimm,  25  Ind.  A.  494.  67  NE  640. 

Mass. — Doherty  v.  Boston,  etc..  R. 
Co..  207  Mass.  27.  93  NE  1026; 
Wright  V.  Boston,  etc..  St.  R.  Co.,  208 
Mass.  569;  89  NE  1073. 

Mich. — Thurston  v.  Detroit  United 
R.  Co.,  137  Mich.  231,  100  NW  395. 

Mo. — Stauffer  v.  Metropolitan  St. 
R.  Co..  243  Mo.  305.  147  SW  1032; 
Sweeney  v.  Kansas  City  Cable  R.  Co., 
150  Mo.  38S.  61  SW  682;  Williamson 
V.  St.  Louis,  etc.,  R.  Co.,  188  Mo.  A. 
375.  113  SW  239. 

N.  J. — Brackney  v.  Public  Service 
Corp.,  77  N.  J.  L.  1.  71  A  149;  Walsh 
v.  North  Jersey  St.  R.  Co.,  71  N.  J. 
L.  641,  60  A  335:  Rodlnan  t.  North 
Jersey  St.  R  Co.,  71  N.  J.  L.  43,  68 
A  109S. 

N.  Y. — Platoff  V.  Brooklyn,  etc.,  R. 
Co.,  144  App.  Dlv.  273.  128  NYS  1002; 
Tucker  v.  Brooklyn  Heights  R.  Co., 


131  App.  Dlv.  97,  IIB  NTS  224;  Frank 
V.  Metropolitan  St.  R.  Co.,  91  App. 
Dlv.  485.  86  NTS  1018;  Suse  v.  Metro- 

Solltan  St.  R.  Co.,  80  App.  Dlv.  24,  80 
[YS  618;  Keegan  v.  Third  Ave.  R. 
Co..  84  App,  Dlv.  297.  54  NTS  891 
raff  165  N.  T.  622.  69  NE  1124];  Wat- 
kins  v.  Atlantic  Ave.  R.  Co.,  20  Hun 
237;  Freeland  v.  Brooklyn  Heights 
R.  Co.,  48  Mtsc  182,  88  NTS  264  [rev 
on  other  grounds  109  App.  Dlv.  651, 
96  NTS  261];  Kallnlak  v.  Jollne,  123 
NTS  64. 

Vt. — Strong  V.  Burlington  Tract 
Co.,  80  VL  34,  86  A  786,  18  LBAN8 

197. 

Wis. — Wanaer  v.  Chippewa  Valley 
Electric  R.  Co..  108  Wis.  319.  84  NW 
423;  Heucke  v.  Milwaukee  City  R. 
Co..  69  Wis.  401.  34  NW  243. 

[a]  Directed  verdict  for  defendant 
held  proper, — Sloan  v.  Detroit  United 
R.  Co.,  172  Mich.  68.  137  NW  691. 

[b]  Vonsnit  held  proper.. — Downey 
V.  Pittsburg  R.  Co..  219  Pa.  692.  69 
A  71. 

48.  U.  S. — Minahan  v.  Grand 
Trunk  Western  R.  Co..  138  Fed.  37, 
70  CCA  463. 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Thurman.  110  Ark.  188.  161  SW  1064. 

Cal. — Doolin  v.  Omnibus  Cable  Co., 
140  Cal.  369,  73  P  1060, 

Ga. — Carswell  v.  Macon,  etc.,  R. 
Co..  118  Ga.  826.  45  SE  695. 

Md. — ^United  R.,  etc..  Co.  v.  Dean. 
117  Md.  686,  84  A  76;  Western  Mary- 
land R.  Co.  V.  Shivers,  101  Md.  391, 
61  A  618.  « 

Mass. — Tobln  v.  Pittafleld  Electric 
St.  R.  Co.,  206  Mass.  681,  93  NB  887: 
Harrlman  v.  Reading,  etc  St.  R.  Co.. 
178  Mass.  28.  53  NE  166. 

Mich. — Schulte  v.  Michigan  Cent 
R.  Co.,  162  Mich.  76,  127  NW  21; 
Nledzlnskl  v.  Bay  City  Tract,  etc., 
Co.,  160  Mich.  617,  128  NW  409; 
I,eslie  v.  Jackson,  etc..  Tract  Co.,  184 
Mich.  518.  96  NW  680. 

Minn. — Eldrldlfe  v.  Minneapolis, 
etc..  R.  Co.,  32  Minn.  253,  20  NW  161. 

Mo. — Powell  V.  Union  Pac.  R.  Co., 
256  Mo.  420,  164  SW  628:  Hurck 
Missouri  Pac.  R.  Co..  262  Mo.  39,  158 
SW  581;  O'Oara  v.  St  Louis  Transit 
Co..  204  Mo.  724.  103  SW  54,  12  LRA 
NS  840,  11  AnnCas  860  and  note: 
Wagner  v.  Missouri  Pac.  R.  Co.,  97 
Mo.  512,  10  SW  486,  3  LRA  166. 

Nev.— Sherman  v.  Southern  Pac. 
Co.,  88  Nev.  886.  Ill  P  416,  116  P 
909.  AnnCasl914A  287. 

N.  J. — Dusenbury  v.  North  Hudson 
County  R.  Co.,  66  N.  J.  L.  44,  48  A 
620. 

N.  T.^ — Hollahan  v.  Metropolitan  St 
R,  Co..  73  App.  Dlv.  164.  76  NYS  ISi; 
Pollock  V.  Brooklyn  Cross-Town  R. 
Co.,  60  Hun  584,  16  NTS  189;  Matte- 
son  V.  New  York  Cent.  R.  Co..  62 
Barb.  364  [aff  35  N.  Y.  487.  91  AmD 
67];  McPadden  v.  New  York  Cent.  R. 
Co.,  47  Barb,  247  [rev  on  the  facts  44 
N.  T.  478,  4  AmR  706];  Ludinsky  v. 
New  Tork  City  R.  Co..  53  Misc.  669. 
103  NTS  711. 

N.  C— Cox  V.  High  Point,  etc,  R. 
Co..  147  N.  C.  353.  61  SE  183. 

Pa, — Clark  v.  Lehigh  Valley  R.  Co.. 
24  Pa.  Super.  609. 

S.  C. — Broom  v.  Atlantic  Coast 
Line  R.  Co..  96  S.  C.  868,  80  SB  618; 
Shelton  v.  Southern  R.  Co.,  88  6.  C. 
98.  67  SB  899. 

Tex. — International,  etc..  R.  Co.  v. 
Sandlln.  57  Tex.  Civ.  A.  161.  122  SW 
60;  Houston,  etc..  R.  Co.  v.  Cheatham, 
52  Tex.  Civ.  A.  1,  118  SW  777. 

Vt. — Parker  v.  Boston,  etc.,  R.,  84 
Vt.  329.  79  A  865. 

Va. — Virginia  Cent  R.  Co.  v.  San- 
ger. 15  Oratt  (66  Va.)  230. 
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dcnce  as  to  whether  the  carrier  was  negligent  with 
respect  to  setting  down  a  passenger,*^  such  as, 
whether  it  was  negligent  in  assisting  or  in  failing 
to  assist  a  passenger  in  alighting,"  or  in  suddenly 


starting  or  moving  the  car  while  a  passenger  was 
alighting,*'  or  in  suddenly  or  violently  starting  the 
car  after  stopping  just  before  reacliing  the  alight- 
ing place  and  while  a  passenger  was  alighting  or 


— Southern  Pac.  Co.  v.  Tarln,  108 
Fed.  734,  47  CCA  848.  54  LHA  240. 

[b]  Brldeno*  tlui.t  the  •ooldnt 
was  canMd  bj  tli*  work  of  tUrd  p«r- 

sons  in  looeenlng  a  rail  was  held  not 
to  require  the  submission  of  that  de- 
fense to  the  Jury.  Galveston,  etc.,  R. 
Co.  V.  Norton,  66  Tex.  Civ.  A.  478,  119 
SW  702. 

43.  Ala. — Birmingham  R.,  etc.,  Co. 
V.  Prltchett,  161  Ala.  480,  49  S  782. 

Ark. — St.  Louis,  etc.,  R  Co.  v. 
Leamons,  82  Ark.  504.  102  SW  363. 

Cal. — Franklin  v.  Southern  Cali- 
fornia Motor  R.  Co.,  85  Cal.  63.  24  P 
723. 

Colo. — Posten  v.  Denver,  etc.. 
Tramway  Co..  11  Colo.  A.  187.  63  P 
391. 

Conn. — Elwood  v.  Connecticut  R., 
etc.,  Co.,  77  Conn-  145.  58  A  751,  1 
AnnCas  779. 

111. — Chicago,  etc.,  R,  Co.  v.  Wtn- 
tera.  175  111.  293.  61  NE  901  lAtC  65 
111.  A.  4351  (alighting  on  wrong  side 
of  car);  dnlcago  Union  Tract.  Co.  v. 
Ertrachter.  130  III.  A.  602  [aff  228 
111.  114,  81  NE  816]. 

Ind. — Indiana  Union  Tract.  Co.  v. 
Kelter,  175  Ind.  268,  92  NE  982. 

Ky. — Paducah  Tract.  Co.  v.  Tolar, 
162  Ky.  60.  171  SW  1009. 

Mich. — Smalley  v.  Detroit,  etc.,  R. 
Co.,  131  Mich.  560,  91  NW  1027. 

Mo. — McHugh  V.  St,  Louis  Transit 
Co.,  190  Mo.  85.  88  SW  853:  Cobb  v. 
Linden  R  Co.,  149  Mo.  135.  50  SW 
310;  Johnson  v.  St.  Louis,  etc..  R. 
Co..  192  Mo.  A.  1.  178  SW  239;  Hol- 
land V.  Metropolitan  St.  R,  Co..  167 
Mo.  A.  476,  137  SW  996;  Lucas  v. 
United  R.  Co.,  154  Mo.  A.  It,  18S  SW 
107;  Duffy  v.  St.  Louis  Transit  Co., 
104  Mo.  A.  235,  78  SW  SSL 

Mont, — Knuckey  v.  Butte  Electric 
R.  Co..  45  Mont.  106,  122  P  280. 

N,  J. — Carroll  v.  New  Jersey  Cent. 
TL  Co.,  81  N.  J.  L.  667,  79  A  293. 

N.  T.— Flynn  v.  New  York,  etc.. 
Tract.  Co.,  168  App.  Dlv.  169,  143 
NYS  24. 

N.  C. — Ruffln  V.  AtlanUc,  etc.,  R. 
Co.,  143  N.  C.  120,  SR  SE  86. 

Okl. — ^Atchison,  etc.,  R  Co.  v.  Mel- 
Bon,  40  Okl.  I,  1S4  P  888.  AnnCas 
1915D  760,  . 

Pa. — Oensemer  v.  T;one8ton  Tract. 
Co.,  2ST  Pa.  224,  84  A  901;  NesHe  v. 
Second,  eta,  R.  Co..  118  Pa.  300,  6  A 
72;  McCollum  v.  Pittsburg  R.  Co.,  51 
Pa.  Super.  637. 

Porto  Rloo. — OonsalM  v.  San  Juan 
Llsht.  etc,  Co.,  5  Porto  Rico  Fed. 
60?. 

S.  C— McKIttricfc  T.  Qreenville 
Tract  Co..  88  S.  C.  91,  70  SE  414. 

Tex,- — Lone  v.  Rod  River,  etc..  R. 
Co..  (Civ.  A.)  85  SW  1048. 

Wash. — Ferrell  v.  Washington 
Water  Power  Co.,  88  Wash,  819,  145 
P  442. 

[a]  VMllffenoe  as  to  ft  paMOffsr 
Blvhtliiff  mm  a  mo-wlag  train  or  ear 

(1)  may,  under  the  evidence,  be  a 
question  for  the  jury.  St.  Louis,  etc.. 
R.  Co.  V.  Leamons,  82  Ark.  504.  102 
SW  363  (under  the  direction  of  the 
train  porter);  Posten  v.  Denver,  etc. 
Tramway  Co.,  H  Colo.  A.  187,  53  P 
391  (from  slowly  moving  train) ; 
Bartle  v.  New  York  Cent.,  etc.,  R, 
Co,.  193  N.  Y.  362,  86  NE  1091  [rev 
121  App.  Dlv.  72.  105  NYS  5221; 
Onble  V.  Southern  R,  Co,.  122  N.  C, 
892.  29  SB  377;  Hodges  v.  Southern 
R.  Co..  120  N.  C.  655,  27  SE  128; 
Cooper  V.  Georgia,  etc..  R,  Co.,  61  S. 
C.  845,  39  SE  543.  (2)  It  is  a  ques- 
tion for  the  jury  whether,  consider- 
ing the  age  of  discretion  of  a  pas- 
senger alighting  from  a  car  In  mo- 
tion. It  was  negligence  on  the  con- 
ductor's part  not  to  warn  her  of  the 
il.mrpr.  Paducah  Tract.  Co.  v.  Tolar, 
1G2  Ky.  50.  171  SW  1009. 

[hj  Whether  a  street  oar  was  In 
ULoUon  when  nlaintlfT  attempted  to 
alight   therefrom   is   a  question  of 


fact  for  the  jury.  Gonzales  v.  San 
Juan  Light,  etc.,  Co.,  5  Porto  Rico 
Fed.  602. 

tc]  Invitation  to  leave  ear. — (1) 
ether  the  acts  and  conduct  of  the 
conductor  of  an  electric  car  in  call- 
ing out  the  name  of  the  station,  and 
in  leaving  the  platform  and  putting 
up  the  fender,  amounted  to  an  invi- 
tation to  a  passenger  to  leave  the 
car,  is  a  question  of  fact.  Elwood 
v.  Connecticut  R..  etc..  Co.,  77  Conn. 
145,  58  A  751,  1  AnnCas  779.  (2) 
Whether  language  addressed  by  the 
conductor  to  nlalnttft  amounted  to 
a  request,  a  direction,  or  an  advice 
to  plaintiff  to  leax'e  the  train  is  for 
the  jury.  Lewis  v.  Delaware,  etc.. 
Canal  Co.,  146  N.  Y.  508.  40  NB  248 
[rev  80  Hun  192.  30  NYS  28].  (3) 
The  opening  by  the  conductor  of  the 
gates  on  a  car  of  the  pay-as-you- 
enter  type  may  be  found  by  the  jury 
to  be  an  Invitation  to  a  passenger  to 
alight.  Ferrell  v.  Washington  Water 
Power  Co..  83  Wash.  319,  146  P  442. 

Tdl  Wamlnff  of  Oiuireroiu  exit. — 
What  omission  on  the  part  of  a  car- 
rier to  warn  passengers  of  a  dan- 
gerous place  of  exit  Is  negligence 
13  for  the  Jury.  San  Antonio  Tract. 
Co.  V.  Flory,  46  Tex.  Civ.  A.  233.  100 
SW  200;  Flory  v.  San  Antonio  Tract. 
Co.,  (Tex.  Civ.  A.)  89  SW  278. 
■  [e]  Svldeaoe  held  too  nnoertaltt 
Mid  oontradiotory  to  warrant  sub- 
mitting the  issue  of  negligence  to  the 
Jury.  Baker  v.  Interurban  Rt.  R.  Co., 
86  NTS  9;  San  Antoolo  Tract.  Co. 
V.  Hauskins.  (Tex.  Civ.  A.)  148  SW 

1100.  _^  

[f]  Vemnntory  Instmotton  for 
dexMldaKt  held  required  by  the  evi- 
dence. Servlss  v,  Ann  Arbor  R.  Co., 
169  Mich.  664.  135  NW  343. 

44.  U.  S.— Pittsburgh,  etc..  R.  Co. 
v.  Wiegel,  191  Fed.  677.  112  CCA  183. 

Qa. — Southern  R.  Co.  v.  Reeves. 
116  Ga.  743,  42  SIS  1015;  Atkinson 
V.  Brantley.  16  Ga.  A.  129.  83  SB 
773, 

N.  C, — Morarlty  v.  Durham  Tract. 
Co.,  164  N.  C.  686,  70  SE  988. 

S.  C — Madden  v.  Port  Royal,  etc.. 
R.  Co..  41  3.  C.  440.  19  SE  951,  20 
SE  65:  Slmms  v.  South  Carolina  R. 
Co..  27  S.  C.  268.  3  SE  301. 

Tex. — ^Ft.  Worth,  etc..  R.  Co.  v. 
Spear.  (Civ.  A.)  107  SW  613:  San 
Antonio  Tract.  Co.  v.  Flory,  46  Tex. 
Civ.  A.  233,  100  SW  200:  Flory  v, 
San  Antonio  Tract.  Co..  (Civ.  A.)  89 
SW  278-  Campbell  v.  Alston.  (Civ. 
A.)  23  sW  33. 

[a]  Assistlnff  preniant  woman  to 
allflit, — Where  a  railroad  conductor 
undertakes  to  assist  a  pregnant 
woman  passenger  to  alight  from  a 
train  at  her  destination,  the  question 
as  to  whether  he  was  negligent  in 
the  act,  or  exercised  extraordinary 
diligence  in  so  doing.  Is  for  the  Jury 
to  determine.  Atkinson  v.  Brantley, 
15  Qa.  A.  129.  83  SE  773. 

[b]  Unusual  oonOltlou. — In  an 
action  for  Injuries  to  a  female  pas- 
senger received  while  alighting  from 
a  street  car  at  a  place  where  the 
ground  was  steep  and  sloping,  and 
below  the  ordinary  distance  from  the 
running  board,  whether  It  was  the 
duty  of  defendant's  conductor  to  as- 
sist nlalntirr  to  alight  is  a  question 
for  the  Jury.  Morarlty  v.  Durham 
Tract.  Co..  154  N.  C.  586.  70  SE  938. 

[c]  Condnotor  previously  In- 
fomud  of  passenffer's  pliyslcol  oon- 
dltlon^-It  IS  proper  to  leave  to  a 
Jury  the  question  whether,  when  he 
had  previously  been  informed  of  it, 
a  conductor  should  have  remembered 
at  the  time  a  passenger  alighted  that 
her  physical  condition  called  for  as- 
sistance. Madden  v.  Port  Koyal, 
etc..  R.  Co.,  41  S.  C.  440,  19  SE  951, 
20  SE  65. 

[d]  Snbmisslon  of  Issue  Iield  In- 

? roper,  as  to  whether  the  conductor 
ailed    to    assist    a    passenger  to 


alight  San  Antonio  Tract.  Co.  v. 
Hauskins,  (Tex.  Civ.  A.)  H8  SW 
1100, 

48.  U.  S. — Midland  Valley  R,  Co. 
v.  Page,  182  Fed.  126;  McSlopp  v. 
Richmond,  etc.,  R,  Co.,  69  Fed.  341. 

Ala. — Southern  R.  Co.  v.  Norwood. 
186  Ala.  49,  64  S  604;  Birmingham 
R.,  etc.,  Co.  v.  Moore,  163  Ala.  43,  50 
S  115  (whether  starting  was  wan- 
ton); Blrmincham  R..  etc.,  Co.  v.  Mc- 
Ginty.  158  Ala.  410.  48  S  49X. 

Ark. — Hill  v.  St.  Louie,  etc.,  R.  Co., 
85  Ark.  529.  109  SW  623. 

Cal. — Murphey  v.  Southern  Pac  R. 
Co.,  2  Cal.  A.  275.  83  P  299. 

D.  C— City,  etc..  R.  Co.  v.  Sved- 
borg.  20  App.  643  [att  194  U.  S.  201, 
24  set  656,  48  L.  ed.  935]. 

Fla. — Florida  R.  Co.  v.  Dorsey,  59 
Fla.  260.  62  S  963. 

Ga. — Klliian  v.  Georgia  R.,  etc., 
Co..  97  Ga.  727.  25  SE  384. 

III. — Peterson  v.  Chicago  Cons. 
Tract.  Co.,  231  IH.  324.  83  NE  159; 
Illinois  Cent.  R.  Co.  v.  Souders,  178 
III.  585.  63  NE  408;  Keller  v.  Chi- 
cago R.  Co.,  183  111.  A.  399. 

Iowa, — Mitchell  v.  Des  Moines  City 
R.  Co..  161  Iowa  100.  141  NW  43; 
Farrell  v.  Citizens'  Light,  etc.,  CJo., 
137  Iowa  309,  114  NW  1063. 

Kan. — Chicago,  etc..  R.  Co.  v.  Wlm- 
mer.  72  Kan,  666.  84  P  378.  4  LRANS 
140  and  note,  7  AnnCas  756  and  note. 

Ky. — Louisville  R.  Co,  v.  Larberg. 

158  Ky.  44.  164  SW  346;  Louisville 
R.  Co.  V.  Owens,  97  SW  356.  29  KyL 
1294  (question  of  gross  negligence); 
Louisville,  etc.,  R.  Co.  v.  Deason.  96 
SW  1115.  29  KyL  1259;  Miller  v. 
South  Covington,  etc.,  R  Co.,  74  SW 
747,  25  KyL  207. 

Md. — United  R.,  etc.,  Co.  v.  Roslk, 
107  Md.  138.  68  A  611. 

Mass. — Sholsberg  v,  Boston,  etc,  R. 
Co.,  216  Mass.  252,  103  NE  634;  Vine 
V.  Berkshire  St.  B.  Co.,  212  Mass. 
580.  99  NE  473;  Garland  v,  Boston 
Kl.  R,  Co,,  210  Mass.  468.  97  NE  97: 
McGlinrhy  v.  Boston  El.  R.  Co..  206 
Mass.  7,  91  NE  882;  McDonough  v. 
Boston  Rl.  R.  Co..  191  Mass.  500.  7S 
NR  141;  Meade  v.  Boston  El,  R.  Co., 
185  Mass.  327,  70  NE  197;  Clement 
V.  Boston,  etc.,  R.  Co..  184  Mass.  312. 
68  NE  1126;  Nichols  v.  Lynn.  etc.  R. 
Co..  168  Mass.  628.  47  NE  427, 

Mich. — Braun  v.  Grand  Rapld.«i. 
etc..  R,  Co.,  183  Mich.  669.  160  NW 
144:  Reese  v.  Detroit  United  R.  Co., 

159  Mich.  600,  124  NW  639;  O'Dea  V. 
Miehlcan  Cent.  R,  Co,,  142  Mich.  265. 
105  NW  746. 

Minn. — Street  v.  Chicago,  etc..  R. 
Co..  130  Minn.  246.  153  NW  518; 
Street  v.  Chicago,  etc.,  R.  Co..  124 
Minn,  617.  145  NW  746. 

Miss. — Toler  v.  Tazzo,  etc.,  R.  Co., 
31  S  788. 

Mo. — Davis  v.  Metropolitan  St.  R. 
Co.,  (A.)  186  SW  1170;  Stone  v.  Met- 
ropolitan St.  R.  Co..  161  Mo.  A.  37. 
142  SW  1092;  Haskell  v.  Metropoli- 
tan St.  R.  Co.,  161  Mo.  A.  64.  142  SW 
1091;  Norrla  v.  Metropolitan  St.  P.. 
Co..  156  Mo.  A.  201,  137  SW  77; 
Zeller  v.  Metropolitan  St.  R.  Co..  153 
Mo.  A.  613.  134  SW  1067;  Klnyoun 
v.  MetropolIt.in  St.  R.  Co..  153  Mo. 
A.  477.  134  SW  15;  Cooke  v.  Spring- 
field Tract.  Co.,  144  Mo.  A.  461,  123 
SW  265:  Cartlich  v.  Metropolitan  St. 
R.  Co.,  129  MO.  A,  721.  108  SW  684; 
Gharst  v.  St.  Louis  Transit  Co..  115 
Mo.  A.  403.  91  SW  453;  Cramer  v. 
Springfield  Tract,  Co..  112  Mo.  A.  350. 
87  SW  24;  Gress  v.  Missouri  Pac.  R. 
Co..  109  Mo.  A.  716.  84  SW  122;  Ab- 
bltt  V.  St.  Louis  Transit  Co.,  106  Mo. 
A.  640.  81  SW  484. 

N.  H. — Emery  v.  Boston,  etc ,  R. 
Co..  67  N.  H.  434.  36  A  367. 

N,  J. — Oakerson  v.  Atlantic  Coast 
Electric  R  Co..  77  N.  J.  L,  769.  73 
A  496;  McCullom  v.  Atlantic  City, 
etc..  R.  Co.,  77  N.  J,  L.  603.  72  A  8'; 
Fenig  V.  North  Jersey  St.  R.  Co..  64 
N.  J.  L.  716.  46  A  602. 


For  later  eases,  AeveUq^meBts  and  ohaafes  in  the  law  see  cumulative  Annotations,  same  title,  pa 
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preparing  to  alight,*"  or  in  suddenly  increasing  the 
speed  of  a  car  which  had  slowed  down  for  the  ap- 
parent purpose  of  allowing  a  passenger  to  alight 
and  while  he  was  attempting  so  to  dOj  or  in  setting 
down  a  passenger  at  an  improper  time  or  place, 
or  in  failing  to  provide  a  reasonably  safe  place" 
or  means  for  a  passenger  to  alight." 


1470]  (17)  Oare  as  to  Fflrsons  Accompanying 
Passengers.  Whether  or  not  the  carrier  was  negli- 
gent as  to  a  person  who  was  injured  while  at  its 
station  or  on  a  car  for  the  purpose  of  meeting  or 
accompanying  passengers  is  generally  a  question  for 
the  jury." 

1471]    (18)  Proximate  Cause  of  Injury.  It  is 


N.  T. — Mulhado  V.  Brooklyn  City 
R.  Co..  80  N.  y.  870:  Kouoa  v.  Metro- 
politan  St.  R.  Co.,  86  App.  Div.  611, 
83  NTS  380;  Besseneer  v.  Metropoli- 
tan St  K.  Co..  79  App.  Dlv.  32,  79 
NTS  1017:  SchllllnK  v.  Union  R.  Co., 
77  App.  Div.  74,  78  NTS  1015:  Steinle 
■V.  Uetropolltan  St.  R.  Co.,  69  App. 
Dlv.  85,  74  NTS  482:  Willis  v.  Metro- 

?olltan  St.  R.  Co.,  63  App.  Div.  332, 
1  NTS  564:  Bennett  v.  Third  Ave. 
R.  Co.,  40  App.  Div.  626,  67  NTS  994; 
Daly  V.  Central  R.  Co.,  26  App.  Dlv. 
200,  49  NTS  901:  Ferry  v.  Manhattan 
R.  Co.,  64  N.  T.  Super.  325  [afC  118 
N.  T.  497.  23  NE  822] ;  Fraiihauf  v. 
Interborouffh  Rapid  Transit  Co..  62 
Misc.  135,  101  NTS  781;  Scbaefer  v. 
Central  Crosstown  R.  Co.,  30  Mine. 
114.  61  NTS  806;  Schlllec-v.  Dry 
Dock,  etc.,  R.  Co.,  26  Misc.  392,  66 
NTS  184;  Friedman  v.  Consolidated 
Tract.  Co..  24  Misc.  764.  63  NTS  410 
[aff  24  M],sc.  773  mem,  S4  NTS  1099 
mem];  Gordon  v.  Nassau  Electric  B. 
Co..  93  NTS  487. 

N.  C. — Thorp  V.  Durham  Tract.  Co., 
169  N.  C.  33.  74  SE  644;  Parller  v. 
Southern  R.  Co.,  129  N.  C  262,  89 
SE  961. 

Or. — Johnson  v.  Portland  R..  etc., 
Co.,  79  Or.  40S,  165  P  S75:  Smltson 
V.  Southern  Pac.  Co..  37  Or.  74,  60 

P  907. 

Pa. — White  V.  Philadelphia  Rapid 
Transit  Co.,  231  Pa.  93,  79  A  982; 
Skean  v.  Schuylkill  Valley  Tract.  Co.. 
32  Pa.  Super.  568;  KItler  v.  People's 
St.  R.  Co..  27  Pa.  Super.  602;  Farr  v. 
Philadelphia,  etc..  R.  Co..  24  Pa. 
Super.  332;  Benslnar  v.  People's  Elec- 
tric St.  R.  Co..  9  Pa.  Super.  142. 

S.  C. — Whitworth  v.  Columhia.  etc.. 
R.  Co.,  101  S.  C.  213.  85  SE  402. 

Tex. — Ft.  Worth,  etc..  R.  Co.  v. 
Taylor.  (Civ.  A.)  153  SW  355;  Hous- 
ton, etc..  R.  Co.  V.  Keellnar,  (Civ.  A.) 
142  SW  108:  Citizens'  R.  Co.  v.  Hall. 
(Civ.  A.)  138  SW  434;  Galveston 
Electric  Co.  v.  Dobbert,  (Civ.  A.)  127 
SW  838;  Latimer  v.  St.  Louis  South- 
western R.  Co..  40  Tex.  Civ.  A.  614, 
90  SW  6«E;  WlUIama  T.  Oalv«Bton, 
etc..  R.  Co..  34  Tex.  Civ.  A.  146.  78 
SW  45. 

Va. — Wickham  v.  Leftwlch.  112 
Va.  225.  70  SE  503. 

Wash. — Breeden  v.  Seattle,  etc..  R. 
Co..  60  Wash.  522.  Ill  P  771. 

Wis. — Walters  v.  c;hioaeo.  etc..  R. 
Co.,  113  Wis.  367,  89  NW  ftO;  Badlng 
V.  Milwaukee  Electric  R..  etc..  Co., 
106  Wis.  480.  81  NW  861. 

[a]    BtUmlc*    h«Ul    liunifllolULt ! 

(1 )  To  justify  submission  of  the 
question  to  a  Jury-  Qrabensteln  v. 
Sfetropolltan  St.  R.  Co..  84  NTS  261. 

(2)  To  justify  submission  to  a  Jury 
of  the  question  whether  the  conduc- 
tor at  the  time  he  gave  the  si^al  for 
the  car  to  start  had  reasonable  no- 
tice of  plaintiff's  Intention  to  alight. 
Masterson  v.  Buffalo  Crosstown  St. 
R.  Co.,  201  N.  T.  499,  94  NE  1086 
[rer  ISO  App.  Div.  908,  120  NTS 
11341, 

thi   What  is  a  raasOBa'bl*  time  (1) 

in  which  to'  atop  for  the  purpose  of 
allowing  passengers  to  alieht  is  gen- 
erally a  Question  for  the  jury  under 
the  circumstances  of  the  particular 
case.  McSloop  v.  Richmond,  etc.,  Co., 
69  Fed.  431;  Dilburn  v.  Louisville, 
etc.,  R.  Co..  156  Ata.  228.  47  S  210; 
Florida  R.  Co.  v.  Dorsey,  69  Fla.  2G0, 
52  S  963:  Chicago,  etc.,  R.  Co.  v. 
WImmer.  72  Kan.  566,  84  P  378,  4 
LRANS  140  and  note,  7  AnnCas  766 
and  note:  Smalley  v.  Detroit,  etc.,  R. 
Co.,  131  Mich.  560.  91  NW  1027;  Ma- 
chen  v.  Pittsburg,  etc.,  Pass.  R.  Co.. 
18  Super.  642.     See  also  supra 

I  1367.  (2)  What  is  a  reasonable 
time  and  opportunity  for  a  passen- 
gea  to  allsht  safely  and  to  leave 
we  carrler^a  premises  la  generally 
a  qaeatlon  of  fact  for  ta«  jurr. 


Hill  V.  St.  Louis,  etc.,  R.  Co.,  85  Ark. 
629,  109  SW  623;  Rhoads  v.  Cornwall, 
etc..  R.  Co^  48  Pa.  Super.  310:  Whit- 
worth V.  Columbia,  etc.,  R.  Co.,  lOl 
S.  C.  213,  86  SE  402. 

46.  St.  I^uls.  etc..  R.  Co.  v. 
Brabbsson.  87  Ark.  109.  112  SW  222; 
Davis  V.  Kansas  City  Southern  R. 
Co..  75  Ark.  165,  86  SW  995;  Dallas 
V.  Illinois  Cent.  R.  Co.,  144  Ky.  787, 
139  SW  968;  Braun  v.  Grand  Rapids, 
etc.,  R.  Co.,  183  Mich.  669.  150  NW 
144;  Smith  v.  Detroit  United  R.  Co.. 
155  Mich.  466,  119  NW  640;  Houston, 
etc.,  R.  Co.  V.  Keeling.  (Tex-  Civ.  A.) 
142  SW  108;  Rapid  Transit  R.  Co.  v. 
Strong.  (Tex.  Civ.  A.)  108  SW 
394. 

47.  Ala.— ^weet  v.  Birmingham 
R..  etc.,  Co.,  136  Ala.  166,  33  S  886. 

Iowa. — Root  V.  Des  Moines  R.  Co., 
122  Iowa  469,  98  NW  291. 

Ky, — Louisville  R.  Co.  v,  Williams. 
99  SW  245,  30  KyL  493. 

Md. — Baltimore,  etc..  H.  Co.  v- 
Jean,  98  Md.  646,  67  A  640. 

Mfnn. — Currle  v.  Mendenhall,  77 
Minn.  179.  79  NW  677. 

Mo. — Grace  v,  St.  Louis  R.  Co., 
166  Mo.  295.  56  SW  1121:  Cobb  v. 
Ltndell  R.  Co..  149  Mo.  135.  60  SW 
310. 

N.  T.— Nichols  V.  Sixth  Ave.  R.  Co.. 
38  N.  T.  131.  97  AmD  780;  Crow  v. 
Metropolitan  St.  R.  Co.,  70  App.  Dlv. 
202,  76  NTS  377  [aff  174  N.  T.  539, 
66  NE  11061:  Guntzer  v.  Tonkers  R. 
Co.,  51  App.  Dlv.  222,  64  NTS  857; 
Newton  v.  Central  Vermont  R.  Co.,  80 
Hun  491,  30  NTS  4R8  [aCT  161  N,  T. 
624  mem.  45  NE  1133  mem]. 

Pa. — Mitchell  v.  Electric  Tract. 
Co..  12  Pa.  Super.  472. 

S.  C. — Cooper  v.  Georgia,  etc.,  R. 
Co^  61  S.  C.  345.  39  SE  643. 

Tex. — Houston,  etc..  R.  Co.  v.  Har- 
ris. 103  Tex.  422.  128  SW  897  [aff 
(Civ.  A.)  120  SW  600]. 

Wash. — Weir  v.  Seattle  Electric 
Co..  41  Wash.  657.  84  P  697. 

48.  Ala. — ^Alabama  City,  etc.,  R. 
Co.  V.  Cox,  173  Ala.  629,  55  S  909 
(beyond  station);  Louisville,  etc.,  R. 
Co.  v.  Seale,  172  Ala.  480,  65  S  237 
(beyond  flag  station):  Mobile  Light, 
etc.,  Co.  V.  Walsh.  146  Ala,  290,  40  S 
569.  9  AnnCas  862  and  note;  Ala- 
bama Great  Western  R.  Co.  v.  Ar- 
rington.  1  Ala.  A.  385,  56  S  78. 

Ga. — Miller  v.  East  Tennessee,  etc., 
R.  Co.,  93  Ga.  630,  21  SE  153;  Atkin- 
son v.  Kennedy,  13  Ga.  A.  278,  79  SE 
84. 

Mass. — Floytrup  v.  Boston,  etc., 
R.  Co..  163  Mass.  152.  39  NE  797 
(before  reaching  station). 

Minn. — Larson  v.  Alinneapolts,  etc.. 
R.  Co.,  85  Minn.  387,  88  NW  894. 

Mtas. — Harkness  v.  Kansas  City, 
etfc..  R.  Co.,  33  S  77. 

Mo. — Dye  V.  Chicago,  etc.,  R.  Co.. 
135  Mo.  A.  254.  115  SW  497;  Talbot 
V.  Chicago,  etc.,  R.  Co.,  72  Mo.  A. 
291. 

N.  C. — Anderson  v.  Atlantic  Coast 
Line  R.  Co.,  161  N.  C.  462,  77  SE 
402. 

Pa, — Case  v.  Delaware,  etc,  R.  Co., 
191  Pa.  460.  43  A  819;  Philadelphia, 
etc.,  R.  Co.  V.  McCormlck.  124  Pa. 
427,  16  A  848. 

R.  I. — Boss  V.  Providence,  etc.,  R. 
Co..  15  R.  I.  149,  1  A  9. 

Tex. — Houston,  etc.,  R.  Co.  v.  Rog- 
ers, 16  Tex.  Clv.  A.  19,  40  SW  201. 

Wash. — Sullivan  v.  Seattle  Electric 
Co..  44  Wash.  53,  86  P  786;  Owen  v. 
Washington,  etc,  R.  Co.,  29  Wash. 
207.  69  >  757. 

Wis. — Wolf  V.  Chicago,  etc,  R.  Co., 
131  Wis.  335.  Ill  NWln. 

ra]  Vot  waxaliiir  passenger  that 
atop  was  not  at  atancnb— where  a 
train  stops  abort  of  the  station  after 
its  name  has  been  called  and  a  pas- 
senger gets  off  In  the  darkness  and 
tells  In&i  a  ditoh.  whether  the  rail- 


road company  is  negligent  in  not 
warning  tne  passenger  that  the  sta- 
tion has  not  been  reached,  is  a  ques- 
tion for  the  Jury.  .Atkinson  v,  Ken- 
nedy. 13  Ga.  A.  273,  79  SE  84. 

&.  V.  S.~Pittsburg.  etc..  R.  Co. 
V.  Wiegel,  191  Fed.  ^77,  112  CCA 
168 

D.  C. — Capital  Tract.  Co.  v. 
Wathen,  36  App.  677  (excavation  near 
track). 

111.— lAkln  V.  South  Side  El.  R.  Co.. 
178  111.  A.  176;  Lakin  v.  South  Side 
Bl.  R.  Co.,  148  111.  A  268. 

Ky. — Sweet  v.  Louisville  R.  Co.. 
113  Ky.  16.  67  SW  4,  23  KyL  2279 
(hole  In  street  at  place  of  discharg- 
Inar  passenger V 

Mass. — Brisbln  v.  Boston  El.  R, 
Co..  207  Mass.  563.  93  NE  572:  Beth- 
mann  v.  Old  Colony  R.  Co.,  156  Mass. 
352.  29  NE  687;  McKlmble  v.  Boston, 
etc..  R.  Co..  139  Mass.  542,  2  NB  97. 

Mich. — Whitmore  v.  Detroit  United 
R.  Co.,  185  Mich.  46,  151  NW  661. 

Mo. — MacDonald  v.  St,  Louis  Tran- 
sit COy  108  Mo.  A.  374,  83  SW  1001. 

N.  H. — Harrington  v.  Manchester 
St.  R.  Co.   76  N.  H.  676.  82  A  720. 

N.  J. — Cullen  v.  West  Jersey,  etc.. 
R.  Co..  85  N.  J.  L.  708,  90  A  283; 
Fielders  v.  North  Jersey  St.  R.  Co.. 
67  N.  J.  L.  76,  60  A  533  [rev  on 
other  grounds  68  N.  J.  L.  843,  53  A 
404.  64  A  822,  69  LRA  466.  96  AmSR 
5621. 

N.  T, — Speck  V,  International  R. 
Co.,  133  App.  Div.  802.  118  NTS  71; 
Truesdell  v.  Erie  R.  Co.,  119  App. 
Dlv.  371,  104  NTS  243;  Hancock  v. 
New  Tork  Cent.,  etc..  R.  Co..  100 
App.  Div.  16L  91  NTS  601  [aff  184 
NT  T.  640  mem,  78  NB  1096  mem]. 

N.  C. — Ruffln  v.  Atlantic,  etc.,  R. 
Co..  142  N.  C.  120.  56  SE  86. 

S.  C. — SIngletary  v.  Seaboard  Air 
Line  R.  Co.,  88  S.  C.  666.    71  SE  67. 

Tex, — Galveston,  etc.,  R.  Co.  v. 
Thornsberry,  17  SW  621  (insufficient 
lighting  of  depot);  International,  etc., 
R.  Co,  V.  Crusetumer,  44  Tex.  Civ.  A 
181.  98  SW  423;  Eddy  v.  Still,  t  Tex. 
Clv.  A.  346.  22  SW  526. 

Wash. — Murray  v.  Seattle  Electric 
Co.,  50  Wash.  444,  97  F  4S8. 

Wis. — Skow  v.  Green  Bay.  etc.,  R. 
Co..  141  Wis.  21,  123  NW  138. 

SO.  U.  S. — ^Thompson  t.  ChleagOt 
etc.,  R.  Co..  189  Pod.  723,  111  OCA 
261  (snow  and  ice  on  ear  steps). 

Ala, — Atlanta,  etc,  R.  Co.  v. 
Wheeler.  154  Ala.  630,  46  S  262  (plao- 
Inir  a  footstool  on  uneven  ground). 

Ky. — Louisville,  etc.,  R.  Ck>.  v. 
Mount,  126  Ky.  698,  101  SW  1182. 
31  KyL  210. 

Mo.— Craig  v.  United  R.  Co.,  17B 
Mo.  A.  616.  158  SW  390  (slippery  car 
steps);  Vancleve  v.  St.  Louis,  etc.,  R. 
Co.,  107  Mo.  A,  96,  80  SW  706  (mud 
on  car  step). 

Pa. — Sutton  V.  Pennsylvania  R.  Co., 
230  Pa.  523,  79  A  719  (ice  on  car 
step):  McNerney  v.  Philadelphia 
Rapid  Transit  Co,,  27  Pa.  Super.  168. 

S.  C. — SIngletary  v.  Seaboard  Air 
Line  B.  Co.,  88  S.  C.  566,  71  SE  67. 

Tex. — Missouri,  etc.,  R.  Co.  v, 
Kemp.  (Clv.  A.)  173  SW  582  (whether 
step  Dox  should  have  been  provided); 
St.  Louis  Southwestern  R.  Co.  v. 
Gresham.  (Tex.  Civ.  A.)  140  SW  483: 
Missouri,  etc.,  R.  Co.  v.  Sherrlll,  32 
Tex.  Civ.  A.  116.  72  SW  429. 

Wash. — Migge  V.  Northern  Pac.  R. 
Co..  76  Waafi.  197,  134  P  816;  Mc- 
Cormlck v.  Seattle  Electrlo  Co..  49 
Wash.  662.  96  P  220. 

Bl.  Colo. — DenTsr.  etc,  R  Co.  v. 
Spencer,  27  (3olo.  313,  61  P  006,  Bl 
LRA  121. 

Oa. — ^Harris  v.  Central  R.  Co.,  78 
Ga.  626.  8  SE  366. 

Ky. — Bishop  V.  Illinois  Cent.  R. 
Co..  77  8W  1099.  26  KyL  1363. 

Minn. — Street  v^Chtcago.  ate,  R. 
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ordinarily  a  qaestion  for  the  jury,  under  the  evi- 
dence, as  to  whether  the  injuries  for  which  recoveir 
is  sought  were  proximately  caused  by  the  carrier^ 
nf^ligence  or  other  wrong,"*  or  whether  they  were 
caused  by  some  act  of  the  person  injured,  or  by 
the  acts  of  some  third  person.'^  On  the  other  hand, 
where  the  facts  are  undisputed,  the  question  ot 
proximate  cause  of  an  injury  to  a  passenger  is  for 
the  court;'"'  and  where  plaintiff  fails  to  prove  that 
the  n^Iigence  of  the  carrier  was  the  proximate 
cause  of  the  injury,  there  is  no  case  for  the  jury," 


[§§  1471-1472 
ant  a  nonsuit  or 


and  it  is  proper  for  the  court  to  er, 
to  direct  a  verdict  for  defendant. 

[i  1472]  (19)  OompanisB  or  Persoiu  LiaUe. 
Where  the  evidence  is  conflicting,  it  is  a  qaestion 
for  the  juiy  as  to  which  one  of  several  companies 
or  persons  is  responsible  for  the  injuries."  Con- 
versely, where  the  undiluted  evidence  shows  that 
the  sole  proximate  cause  of  the  injuries  was  the 
failure  on  the  part  of  one  of  two  carriers  sned 
jointly  to  exercise  the  care  and  diligence  to  insure 
the  safety  of  its  passengers  whioh  is  required  by 


N.  C. — Morrow  v.  Atlanta,  etc.,  Air 
Line  R.  Co.,  134  N.  C.  92,  46  SE  12; 
Davis  V.  Seaboard  Air  Line  R.  Co., 
U2  N.  C.  291.  48  SE  840;  Whitley  v. 
Southern  R.  Co.,  122  N.  C.  987,  29 
SE  783. 

OkJ. — Chicago,  etc.,  R.  Co.  v.  Mc- 
Alester,  39  Okl.  153,  134  P  661. 

S.  C— Cooper  v.  Atlantic  Coaet 
Lino  R.  Co..  78  S.  C.  662.  69  SB  704. 

Tex. — Huchinarson  v.  Texas  Cent. 
R  Co..  B6  Tex.  Civ.  A.  229,  118  SW 
1123;  International,  etc.,  R.  Co.  v. 
Satterwhlte.  16  Tex.  Civ.  A.  102,  38 
SW  401, 

[a]  Eviduoe  iMld  laraOoUmt  to 
■nmnlt  anestlom  to  jiur^— Saxton  v. 
Mlssourf  Pac.  R.  Co.,  98  Mo.  A.  494, 
72  3W  717. 

02.  U.  S.-— Cincinnati,  etc^  R.  Co. 
V.  Tharp,  223  Fed.  616.  139  CCA  161; 
Lee  V.  Kansas  City  Southern  R.  Co., 
320  Fed.  863.  136  CCA  493. 

Ala. — Birmingham  R..  etc.,  Co.  v, 
Glenn,  179  Ala.  2$3,  60  S  111;  Bir- 
mingham R,.  etc..  Co.  V.  Lide,  177 
Ala.  400.  68  S  990. 

Cal. — Johnson    v.    Oakland,  etc.. 
Electric  R.  Co.,  127  Cal.  608,  60 
170  (excessive  speed). 

Del.— Freeman  v.  Wilmington,  etc.. 
Tract.  Co..  25  Del.  107.  80  X  105l. 

D.  C. — Washington,  etc,  R.  Co.  v. 
Luhens.  32  App.  442. 

Ga. — Oeorgla  R.,  etc.,  Co.  v.  Rives. 
137  Oa.  376.  73  SE  645,  38  LRANS 
564;  OeorEia  R.,  etc..  Co.  v.  Norrls, 
136  Oa,  838.  70  SE  798;  Valdosta  St. 
R.  Co.  V.  Penn.  11  Oa,  A.  68C,  76  SE 
984 

111. — Chicago  Union  Tract.  Co.  v. 
May.  221  III.  630.  77  NB  933  [aff 
125  111.  A.  144];  Murphy  v.  Chicago 
City  R.  Co..  191  III.  A.  431;  Hayward 
V.  Metropolitan  West  Side  El.  R.  Co.. 
174  111.  A.  408;  Goodhart  v.  Chicago 
(M  t  y  R.  Co.,  167  A  339;  Ch  icago 
Union  Tract,  Co.  v.  Ertrachter.  130 
111.  A.  602  [off  228  111.  114,  81  NE 
816}. 

Ind. — Chicago,  etc.,  R.  Co.  v. 
Mitchell,  56  Ind.  A.  364,  105  NE  896: 
Harris  v.  Pittsburg,  etc..  R.  Co..  82 
Ind.  A.  600,  70  NE  407.  Compare 
Richmond  St..  etc.,  R.  Co.  v.  Bever- 
ley, 43  Ind.  A.  106,  84  NB  668,  86 
NE  721. 

Iowa. — Burger  v.  Omaha,  etc.,  St, 
R.  Co.,  189  Iowa  64B,  117  NW  36,  180 
AmSR  343. 

Ky. — Sacrey  v.  Louiaville  R.  Co., 
152  Ky.  473.  153  SW  760;  Louisville, 
etc.,  R.  Co.  v.  Grimes,  IBO  Ky.  219, 
ISO  SW  346  (Whether  plalntlfl  de- 
veloped pneumonia  from  exposure 
due  to  defendant  carrier's  negli- 
gence). 

Minn. — Barnett  v.  Minneapolis, 
etc.,  R.  Co.,  130  Minn.  300.  153  NW 
600;  Falrchild  v.  Fleming,  125  Minn. 
431,  147  NW  434;  Fox  v.  Chicago, 
etc.,  R.  Co.,  121  Minn.  511, 141  NW;846. 

Miss. — Troutman  v.  Louisville, 
etc..  R.  Co.,  96  Miss.  188,  48  S  515. 

Mo. — McDonald  v.  Metropolitan  St. 
R.  Co.,  219  Mo.  468.  118  SW  78,  16 
AnnCas  810;  Stokes  v.  Metropolitan 
St.  R.  Co..  173  Mo.  A.  676.  160  SW 
46;  Cartllcfa  v.  Metropolitan  St.  R. 
Co..  129  Mo.  A.  721.  108  SW  584; 
Moorman  v,  Atchison,  etc..  R.  Co., 
105  Mo.  A.  711.  78  SW  1089;  Rawl- 
Ings  v.  Wabash  R.  Co.,  97  Mo.  A. 
511.  71  SW  535. 

N.  H.— Boothby  V.  Orand  Trunk  R. 
Co..  66  N.  M.  84l  84  A  167. 

N.  J. — Jones  v.  Public  Service  R. 
Co.,  88  N.  J.  L.  646,  92  A  397:  New- 


ark, etc.,  R.  Co.  V,  McCann.  58  N.  J. 
L,  642.  34  A  1052,  33  LRA  127. 

N.  Y.— Minor  v.  Lehigh  Valley  R. 
Co.,  21  App.  DIv;  807,  47  NTS  307: 
Chase  v.  Jamestown  St.  R.  Co..  60 
Hun  682.  16  NTS  35;  Brettner  V. 
Westchester  Electric  R.  Co..  49  Miac 
608,  98  NYS  857. 

Okl. — Chicago,  etc.,  R.  Co.  v.  Oil- 
more,  162  P  1096;  Atchison,  etc.,  R. 
Co.  V.  Melson.  40  Okl.  1,  134  P  388, 
AnnCaBl916D  760. 

S.  C. — Cunningham  v,  Columbia, 
etc..  R.  Co..  96  S.  C.  466,  81  SE  160; 
Davis  V.  Atlanta,  etc.,  Air  Line  R, 
Co..  83  S.  C.  66,  64  SE  1016;  Martin 
V.  Southern  R.  Co..  77  S.  C.  370,  68 
SE  3,  122  AmSR  674. 

Tex. — MlUa  V.  Missouri,  etc.,  R. 
Co.,  94  Tex.  242,  59  SW  874.  55  tRA 
497  [rev  (Civ.  A.)  57  SW  2911;  Texas, 
etc..  R.  Co.  V.  Keller.  (Civ.  A.)  176 
SW  62;  Ft.  Worth,  etc.,  R.  Co.  v. 
Keith,  (Civ.  A.)  168  SW  142;  Ft, 
Worth,  etc.,  R.  Co.  v.  Wilkinson, 
(Civ.  A.)  152  SW  203;  International, 
etc.,  R.  Co.  V.  Satterwhlte,  16  Tex, 
Civ.  A.  102.  38  SW  401. 

Va.— (Thesapeake,  etc.,  R.  Co.  v. 
Barger,  112  Va.  $88,  72  SB  698; 
Thompson  v.  Norfolk,  etc..  Tract.  Co., 
109  Va.  738,  64  SE  953, 

Wash. — Preacoln  v.  Puget  Sound 
Tract.,  etc.,  Co.,  90  Wa«i.  69,  155 
P  395;  Austin  v.  Washington  Water 
Power  Co..  68  Wash.  608,  122  P  776, 
AnnCa8l913E  936. 

Wis. — Nelson  v.  Chicago,  etc.,  R. 
Co..  130  Wis.  214,  109  NW  933. 

[a]  Bxoessive  rate  of  speed  and 
o<nMnumtLt  injury. — Evidence  that  a 
street  car  company  ran  Its  car  at  an 
excessive  rate  of  speed  and  of  con- 
current injury  to  a  passenger.  Is 
sufficient  to  make  it  a  Jury  question 
whether  the  excessive  speed  caused 
the  injury.  Austin  v.  Washington 
Water  Power  Co.,  68  Wash.  608,  12S 
P  775,  AnnCasl918E  936. 

[bl  OffeaaiTe  langnan  and  men- 
tal durtreu^Whether  pTalntlir,  a  fe- 
male passenger,  suffered  mental  dis- 
tress in  consequence  of  offensive 
language  by  defendant's  conductor 
is  to  be  determined  by  the  Jury  from 
the  nature  of  the  language  used  and 
the  circumstances  of  the  case,  Bir- 
mingham R.,  etc.,  Co.  V.  Glenn,  179 
Ala.  2«3.  00  S  111. 

[c]  Insnlllotent  station  aooonuno- 
datiOBS  a«  causing  Illness. — (1)  It  is 
a  question  for  the  Jury  whether 
plaintiff's  Illness  was  caused  by  ejc- 
posure  resulting  from  the  failure  of 
the  carrier  to  furnish  a  sufficient 
waiting  room  (Chicago,  etc,  R.  Co. 
V,  Gllmore.  (Okl.)  152  P  1096).  (2)  or 
to  keep  Its  station  open  (Boothby  v. 
Grand  Trunk  R.  Co.,  66  N,  H.  342,  34 
A  167),  (3)  or  to  keep  Ita  depot 
waiting  room  warm  after  plaintiff 
became  a  passenger  (Barnett  v. 
Minneapolis,  etc.,  R.  Co..  130  Minn. 
300.  163  NW  600), 

rd]  FbTstoal  faeta.1— (1)  Whether 
plaintiff's  Injury  was  a  physically 
possible  result  of  the  negligence  com- 
plained of  Is  a  Question  for  the  Jury 
(Frescoln  v,  Puget  Sound  Tract.,  etc., 
Co..  90  Wash.  69,  18S  P  396;  Blau  v. 
Puget  Sound  Tract.,  etc.,  Co.,  88 
Wash.  260.  152  P  1023),  (2)  since  the 
frequency  of  unlooked-for  results 
from  the  Interaction  of  forces  pre- 
cludes arbitrary  deductions  from  the 
general  laws  or  physics  by  the  court 
TBlau  V,  Puget  Sound  Tract.,  etc., 
Co.,    supra).    (S)    However,  where 


plaintiff's  own  testimony  that  her 
injury  was  the  result  of  the  prema- 
ture starting  of  defendant's  street 
car  white  she  was  attempting  to 
alight  Is  corroborated  by  physical 
facts,  the  question  whether  she  was 
Injured  In  the  manner  claimed,  or  in 
attempting  to  alight  In  an  Improper 
manner  before  the  car  came  to  a  stop, 
as  defendant  claimed,  and  as  five  dis- 
interested witnessee  testlfled.  Is  for 
the  jury.  Cartllch  v.  Metropolitan 
St.  R.  Co.,  129  Mo.  A.  721.  108  SW  584. 
,  to]  A  failure  to  dose  tlw  •lerator 
door  or  to  naxd  the  open  apaoe  with 
the  arm  oi  the  elevator  boy  cannot, 
as  a  matter  of  law.  be  said  not  to 
be  the  proximate  cause  of  the  death 
of  a  passenger  who  fell  Into  the 
opening  while  the  car  was  ascending. 
Munsey  v.  Webb,  231  U.  S.  150.  34 
set  44,  68  L.  ed.  163  [aff  87  App. 
(D.  C.)  1861. 

53.  See  Infra  S  1620. 

54.  Valdosta  St.  R.  Co.  v.  Fenn. 
11  Ga.  A.  686,  75  SE  984;  Falrchild  v. 
Fleming,  125  Minn.  431.  147  NW  434; 
Alexander  v.  Rochester  City,  etc,  R. 
Co..  12  NTS  685;  SeidUnger  v.  Brook- 
lyn City  R.  Co..  28  Hun  603  taJT  97 
N.  Y.  642];  Martin  v.  Southern  R. 
Co.,  77  S.  C.  370,  58  SE  3,  122  AmSR 
674. 

55.  Henry  v.  St.  Louis,  etc.,  R. 
Co..  76  Mo.  288.  43  AmR  762. 

56.  Gebus  v.  Minneapolis,  etc..  R. 
Co.,  22  N.  D.  29,  132  NW  227;  Reardon 
V,  Philadelphia  Rapid  Transit  Co., 
43  Pa.  Super.  S44. 

57.  Painter  v.  Chicago,  etc,  R. 
Co..  93  Nebr.  419.  140  IJW  787;  6lnn 
V.  Pennsylvania  R.  Co.,  220  Pa.  662. 
69  A  992. 

56.  U.  8.— ClemRienB  v.  Washing- 
ton Park  Steamboat  Co.,  162  Fed. 
815. 

D.  C. — Chesapeake,  etc..  R.  Co.  v. 
Howard,  14  App.  262  [aff  178  U.  S. 
1S3.  20  set  880,  44  L.  ed.  1015]. 

111. — Lake  Erie,  etc.,  R.  Co.  v.  De- 
long,  109  111.  A.  241. 

Me. — Berry  v.  Atlantic  R.  Co..  10» 
Me.  330.  84  A  740. 

Pa. — People's  Pass.  R.  Co.  v. 
Lauderbach,  2  Pa.  Cas.  1S7,  3  A  672. 

Tex. — Missouri,  etc^  R.  Co.  v. 
Ryon,  (Civ.  A.)  177  SW  625. 

[a]  lUttstratlou. — (1)  Where 
plaintiff  purchased  a  ticket  which  on 
Its  face  Indicated  that  defendant 
steamboat  company  controlled  the 
transportation  by  steamboat  and 
trolley  to  plalntllrs  destination,  and 
defendant,  in  an  action  for  Injuries 
to  plalntllT  on  the  trolley  road.  Intro- 
duced certain  testimony  showing  that 
the  trolley  was  operated  by  another 
company,  whether  such  was  the  fact 
was  for  the  Jury.  Clemmens  v.  Wash- 
ington Park  Steamboat  Co.,  162  Fed. 
Sis.  (2)  In  an  action  by  a  passenger 
against  a  street  car  company  for  In- 
juries received  In  a  collision  with  the 
street  car  of  another  line,  it  appeared 
that  at  the  point  where  the  accident 
occurred  the  tracks  of  defendant 
company  approach  so  closely  those  of 
another  company  that  the  projecting 
roofs  of  the  cars  touch  each  other 
In  the  passage  of  the  oars,  which  run 
In  opposite  directions,  and  that  plain- 
tiff had  his  arm  on  the  outside  of 
the  window,  so  that  it  was  thrown 
out  by  the  shock,  and  broken  by  the 
collision,  it  was  for  the  Jury  to  de- 
termine on  which  company  the  negli- 
gence lay.  People's  Pass.  R.  Co.  v. 
Lauderbach,  1  Pa.  Cas.  187,  3  A  672. 


For  later  oases,  developments  and  obanfes  in  the  law  see  cumtUatlve  Annotations,  same  title,  pasre  and  note  number. 
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law,  the  court  may  grant  a  nonsuit  as  to  the  other 
carrier." 

[$  1473]  (20)  Oondition  aud  Operation  of  Ele- 
vators. In  case  of  injnry  to  a  passenger  on  an  ele- 
vator, it  is  generally  a  question  for  the  jnry,  under 
the  evidence,  as  to  whether  the  owner  or  proprietor 
of  the  elevator  was  negligent  with  respect  to  its 
construction  and  maintenance,*  or  with  respect  to 
the  manner  in  which  it  was  operated  at  the  time  of 
the  injury.*^  On  the  other  hand,  the  court  must 
take  the  case  from  the  jury  when  from  all  the  evi- 


dence no  negligence  appears." 

[$  1474]  b.  Ittstniction»— (1)  Porm  and  Suffi- 
ciency in  CkneraL'*  Instructions,  in  an  action  by 
a  passenger  against  a  carrier  for  personal  injuries, 
are  governed  by  the  rules  applicable  to  instructions 
in  civil  actions  generally,**  particularly  in  actions 
for  negligence.^  Thus  in  such  an  action  each  party 
is  entitled  to  instructions  covering  his  theory  of  the 
case,"^  and  in  its  charge  to  the  jury  the  court  must 
correctly  state  the  law  ai^lieable  to  the  facta," 


se.  Atlantic  Cout  Line  K.  Co.  t. 
AdMb,  16  aa.  A.  Bit,  84  SB  SIS. 

eo.  U.  9. — Oregon  Co.  v.  Roe,  176 
Fed.  71B.  100  CCA  269. 

Cal. — lAuder  v.  Currier,  S  Cal.  A. 
2i.  84  P  217. 

Oa.— Byrd  v.  Atlftnta  NaL  Bank,  16 
Oa.  A.  7.  84  SE  219. 

in.— Field  V.  French,  80  111.  A.  78- 
Hartford  Deposit  Co.  v.  Pederaon,  67 
III.  A.  142  [afl  168  III.  224,  48  NE  SOJ. 

Iowa. — Monotian  v.  Equitable  L. 
Ina.  Co.,  166  NW  994;  Cubbage  v. 
Toungerman,  16&  Iowa  38,  134  NW 
1074. 

Mo. — Lee  T.  Knapp,  166  Uo.  610, 

66  SW  458. 

N.  T. — RuRietsch  v.  Wanamakar, 
216  N.  T.  879.  110  NE  760.  LRA 
1916C  1245  [rev  164  App.  Dlv.  800. 
139  NTS  3861. 

Wl8. — Ferguson  v.  Truax,  186  Wis. 
637,  118  NW  251. 

[a]  Safety  devieea.— Whether  an 
elevator  was  furnished  with  the  best 
safety  devices  known  and  In  use  at 
the  time  of  an  accident,  and  whether 
a  defect  In  those  appliances  or  de- 
vices was  a  latent  one  and  such  as 
had  not  been,  and  could  not  be,  dis- 
covered on  due  inspection,  nor  by  the 
application  of  the  usual  and  recos- 
nized  tests  of  science  In  tbat  behalf, 
are  questions  of  fact  for  the  jury. 
Hartford  Deposit  Co.  v.  Pederson,  67 
111.  A.  142  [afr  168  III.  224,  48  NE^0]. 

81.  U.  S.~Munsey  v.  Webb,  231 
U.  S.  150.  84  set  44,  68  L.  ed.  162 
[afr  37  App.  (D.  C.)  186]. 

Cal. — Lauder  v.  Currier,  S  CaL  A. 
28,  84  P  217. 

Ga.— Grant  v.  Allen.  141  Oa.  106, 
80  SE  279. 

111. — Masonic  Fraternity  Temple 
Assoc.  V.  Collins.  210  111.  482.  71  NE 
396  [air  110  111.  A.  504];  ChlcaKO 
Bxch.  BldK.  Co.  V.  Nelson,  197  111. 
334.  64  NE  369  [atC  98  lU.  A.  1891; 
Field  V.  French.  80  111.  A.  78. 

Iowa. — Cubbage  v.  Toungerman, 
15G  Iowa  39,  13f  NW  1074. 

Ky.— H.  B.  Philiipa  Co.  v.  Prultt, 
82  SW  628.  26  KyL  831,  83  SW  114. 
26  KyL  1105. 

Me. — Jones  v.  Co-operative  Assoc. 
of  America.  109  Me.  448.  84  A  985. 

Mass. — Sulltvan  v.  Marin,  176  Maaa. 
422.  66  NE  600;  Stewart  V.  Harvard 
College,  12  Allen  68. 

Mich. — Burgess  v.  Stowei_134  Mich. 
204.  96  NW  23:  Roulo  v.  Minot,  13Z 
Mich.  317.  93  NW  870. 

Mo. — Luckel  V.  Century  Bldg.  Co., 
177  Mo.  608.  76  SW  1035;  Cee  v. 
Knapp.  137  Mo.  385.  38  SW  1107; 
Becker  v.  Lincoln  Real  Est,,  etc.,  Co., 
lis  Mo.  A.  74.  93  SW  291;  Hensler 
V.  Stix.  113  Mo.  A.  162.  88  SW  108. 

N.  T. — Meng  v.  Emigrant  Indus- 
trial Sav.  Bank.  169  App.  Div.  27. 
164  NTS  509;  Schlemann  v.  Musical 
Mut.  Protective  Union.  167  App.  Dlv. 
320.  153  NTS  172-  Harris  v.  Guggen- 
heim. 154  App.  hiv.  289,  138  NTS 
1037;  Miller  v.  Brewster.  32  App. 
Dlv.  659.  53  NTS  1. 

R.  I. — Blackwell  v.  O'Gorman  Co., 
22  R.  I.  638,  49  A  28. 

Wash. — Perrault  v.  Emporium  De- 

fartment  Store  Co.,  71  wash.  623, 
28  P  1049. 
[a]  Snddeik  drop  of  oar. — ^The 
sudden  drop  of  an  elevator  car.  of 
from  twelve  to  fifteen  Inches,  may. 
In  connection  with  surrounding  cir- 
cumstances, make  a  question  for  the 
jury  as  to  the  negligence  of  Its 
owners.  Harris  v.  Guggenheim,  154 
App.  Div.  289,  188  NTS  1037. 
W.   Gibson  V.  International  Trust 


Co..  177  Mass.  100.  68  NE  X78,  62 
LRA  928. 
63.   OoBttflmtorr   nsffUgwot  see 

Infra  81  1624-1627. 


•4.   See  Trial  [38  Cyc  1694]. 
66.   See  Ne^rtlgence  [29  Cyc  643]. 
66.    U.  S.— Boston,  etc.,  R.  Co._y. 


Miller,  203  Fed.  968.  128  CCA  270; 
Indianapolis  Tract.,  etc.,  Co.  v.  Law- 
son.  143  Fed.  834,  74  CCA  630.  6 
LRANS  721,  e  AnnCas  666. 

Ala. — Birmingham  R.,  etc.,  Co.  v. 
Washington,  192  Ala.  617.  69  B  66. 

111. — QiicajEo  Cons.  Tract.  Co.  v. 
Sohritter,  iS2  111.  364,  78  NE  820 
[afl  124  111.  A.  678]. 

Ky. — Bowling  Green  R.  Co.  v. 
Lewis.  157  Ky.  676.  163  SW  769. 

Mass. — ^Ahern  v.  Boston  El.  R.  Co., 
210  Mass.  606.  97  NE  72. 

Mich. — Fortln  v.  Bay  City  Tract., 
etc..  Co.,  154  Mloh.  316.  117  NW  741. 

Mo. — Rearden  v.  St.  Louis,  etc.,  R. 
Co..  216  Mo.  106.  114  SW  961:  Fla- 
herty V.  St.  Louis  Transit  Co..  207 
Mo.  318,  106  SW  15. 

N.  T. — ^Webster  v.  Rome,  etc..  R. 
Co..  116  N,  T.  112.  21  NB  726;  Clinton 
V.  Brooklyn  Helots  R.  Co.,  91  App. 
Dlv.  374,  66  NT^3Z;  Brown  v.  Man- 
hattan R.  Co..  82  App.  Div.  222,  81 
NTS  7E5. 

Tex. — Texas,  etc..  R.  Co.  v.  Miller. 
79  Tex.  78.  15  SW  264,  23  AmSR 
308.  11  LRA  396:  St.  Louis  South- 
western R.  Co.  V.  Stone'De  Lane, 
(Civ.  A.)  156  SW  906:  San  Antonio 
Tract.  Co.  v.  Hausklna,  (Civ.  A.)  148 
SW  llOO;  Dallas  Cons.  Electric  St.  R. 
Co.  V.  McGrew,  (Civ.  A.)  115  SW  344; 
Gulf,  etc.,  R.  Co.  V.  Walters.  49  Tex. 
Civ.  A.  71,  107  SW  369;  Houston 
Electric  Co.  v.  Nelson,  34  Tex.  Civ. 
A.  72,  77  SW  978:  Williams  v.  Inter- 
national, etc.,  R.  Co..  28  Tex.  Civ.  A. 
603.  67  SW  1085. 

Va. — Virginia  R..  etc..  Co.  v.  Mo- 
Demratck.  117  Va.  ^62.  86  SE  744. 

Wash. — Whitlock  v.  Northern  Pac. 
R.  Co..  69  Wash.  15,  109  P  188. 

67.  S.— Pittsburgh   R.   Co.  v. 

GIvens,  ill  Fed.  885.  128  CCA  263: 
Irvine  v.  Delaware,  etc..  R.  Co..  184 
Fed.  664.  106  CCA  EOO. 

Ala. — Montgomery,  etc.,  R.  Co.  v. 
Mallette,  92  Ala.  209,  9  S  363. 

Fla. — LoulavUle,  etc.,  R.  Co.  v. 
Croxton,  63  Fla.  223,  58  S  369. 

Ga, — Seaboard  Alr-Ltne  R,  Co.  v. 
Andrews.  140  Ga,  264.  78  SE  925,  Ann 
Casl914D  166:  Central  of  Georgia  R. 
Co.  V.  Brown,  138  Ga.  107.  74  SK  839. 

R.  I. — Bullock  v.  Butler  Exch. 
Co..  24  R.  I.  50,  52  A  122. 

Tenn. — East  Tennessee,  etc.,  R,  Co. 
v.  Lee,  90  Tenn.  670,  18  SW  268. 

Tex. — Paris,  etc..  R.  Co.  v.  Robin- 
son, 104  Tex.  482,  140  SW  434  [rev 
<Civ.  A.)  127  SW  294];  Galveston, 
etc..  R.  Co.  V.  Cooper,  70  Tex,  67,  8 
SW  68:  Ft  Worth,  etc..  R.  Co.  V. 
Taylor,  (Civ,  A.)  162  SW  967. 

See  also  St.  Louis,  etc.,  R.  Co.  v. 
Marshall,  71  Kan.  866.  81  F  169  (in- 
terpreting the  Instruction  In  question 
as  merely  fixing  the  attention  of  the 
Jury  on  the  peculiar  facts  of  the  case). 

[a]  Xnstmotlous  Iield  proper  and 
■nmeleiitt  (1)  Birmingham  R.,  etc., 
Co.  V.  Barrett,  179  Ala.  274.  60  S 
262;  St.  Louis,  etc.,  R.  Co.  v.  Wil- 
liams, 117  Ark.  329,  175  SW  411: 
St.  Louis,  etc.,  R.  Co.  v.  Coy.  118 
Ark.  266,  168  SW  1106;  St.  Louls, 
etc.,  R.  Co.  V.  Wright.  106  Ark.  269. 
150  SW  706  (as  to  length  of  time  of 
stopping  mixed  train);  St.  Louis,  etc., 
R.  Co.  v.  Pollock.  93  Ark.  240,  123 
SW  790;  St  Louis,  etc.,  R.  Co.  t. 
Wilson.  70  Ark.  186.  66  SW  661.  91 


AmSR  74:  Cary  v.  Los  Angeles  R. 
Co.,  167  Cal.  699,  108  P  682,  27  LRA 
NS  764,  21  AnnCas  1829;  Halgfat  v. 
Turner.  21  Conn.  693;  Central  of 
Georgia  R.  Co.  v.  Brown,  141  Ga.  663, 
81  SB  867:  Savannah  Electric  Co,  v. 
McBlTey,  126  Ga.  491,  65  SE  192; 
Central  of  Georgia  R,  Co.  v.  John- 
ston. 106  (3a.  180.  32  8E  78:  Atlantic 
C^oast  Line  R.  CV>.  v.  Adeeb,  16  Ga. 
A.  842.  84  BE  816;  Pease  v.  Chicago, 
etc..  Tract  Co.,  168  111.  A.  446: 
Alton  Light  ate,  Co.  v.  Oiler,  119 
111.  A.  Ifl  raff  217  111.  16,  76  NB 
419.  4  LRANS  3991;  Pittsburgh,  etc.. 
R.  Co.  V.  Bir,  66  Ind.  A.  698,  105  NE 
921;  Keeley  v.  City  Electric  R.  Co., 
168  .Mich.  79.  133  NW  1086:  Chad- 
wlck  V.  St  Louis  Transit  Co..  196 
Mo.  617.  93  SW  798;  McHugh  v.  St 
Louis  Transit  Co.,  190  Mo.  88,  88  SW 
863:  Newcomb  v.  New  Tork  Cent, 
etc.,  R.  Co.,  182  Mo.  687.  81  SW 
1069;  Feary  v.  Metropolitan  St.  R. 
Co..  162  Mo.  76.  62  SW  462;  Sweeney 
V.  Kansas  City  Cable  R  Co.,  160 
Mo.  386,  61  SW  682;  CHark  v.  Dun- 
ham, (Mo.  A)  179  SW  795;  Dye  v. 
Chicago,  etc.,  R.  Co.,  136  Mo.  A. 
264.  116  SW  497;  Barr  v.  St  Lou^ 
etc.,  R.  Co.,  114  Mo.  A.  425,  90  SW 
107;  Buck  v.  People's  St.  R.,  etc.,  Co.. 
46  Mo.  A.  666;  Walsh  v.  Tonkers  R. 
Co.,  114  App.  Dlv.  797,  100  NTS  278 
(not  erroneous,  although  unneces- 
sary) :  Flschel  v.  Metropolitan  St, 
R.  Co..  113  App.  Dlv.  116,  §9  NTS  90; 
Doerlng  v.  Metropolitan  St.  R.  Co., 
42  Misc.  192.  85  NTS  400;  Ruflln  v. 
Atlantic,  etc.,  R.  Co..  142  N.  C.  120. 
65  NE  86:  Lease  v.  PltUburgh  R. 
Co.,  247  Pa.  149.  93  A  286;  Knox  v, 
Robblns,  (Tex.  Civ.  A.)  151  SW 
1134;  Houston,  etc.,  R.  Co.  v.  Fife, 
(Tex.  Cly.  A.)  147  SW  1181;  Drewery 
V.  El  Paso  Electric  R.  Co.,  (Tex.  Civ. 
A.)  120  SW  1061;  Chicago,  etc..  R.  Co. 
V.  Shannon,  50  Tex.  Civ.  A.  194.  Ill 
SW  1060;  Houston,  etc..  R,  Co.  v. 
Wllklns,  (Tex.  Civ.  A.)  98  SW  202; 
St  Louis  Southwestern  R.  Co.  v. 
Cannon.  (Tex.  Civ.  A.)  81  SW  778; 
Chesapeake,  etc.,  R.  Co.  v.  Mathews, 
(Tex.  Civ.  A.)  76  SW  288;  Interna- 
tional, etc.,  R.  Co.  V.  Anchonda,  33 
Tex.  Civ.  A.  24.  76  SW  557;  Texas, 
etc..  R.  Co.  v.  Adams,  32  Tex.  Civ. 
A.  112.  72  SW  81;  Crawlelgh  v.  Gal- 
veston, etc.,  R.  Co.,  28  Tex.  Civ.  A. 
260,  67  SW  140.  (2)  In  an  action  for 
assault  by  an  employee.  Alabama 
City.  etc..  R,  Co.  v.  Sampley,  169 
Ala.  372,  63  S  142;  Southern  R.  Co. 
V.  Crone.  61  Ind.  A.  300,  99  NE  762; 
Illinois  Cent.  R.  Co.  v.  Gunterman, 
(Ky,)  122  SW  514;  Philadelphia,  etc., 
R.  Co.  V.  Crawford.  112  Md.  508.  77  A 
278;  Rand  v.  Butte  Electric  R.  Co..  40 
Mont.  398,  107  P  87;  Houston,  etc, 
R,  Co.  v.  Batchler,  37  Tex.  Civ.  A.  116. 
83  SW  902;  Texas,  etc.,  R.  Co.  v, 
Humphries.  20  Tex,  Civ.  A,  28,  48 
SW  201,  (3)  In  an  action  for  Injury 
to  an  alighting  passenger  by  a  sud- 
den jerk,  stop,  or  movement  of  the  car. 
Birmingham  R..  etc,.  Co.  v.  King.  149 
Ala.  E04.  42  S  612:  Florida  R.  Co.  v. 
Dorsey,  59  Fla.  260,  53  S  963;  Savan- 
nah Electric  Co.  v.  Mulllken.  126  Ga. 
722,  55  SE  945;  West  Chicago,  St  R. 
Co,  V.  Lleserowltz.  197  111.  607,  64 
NB  718  [aff  99  111.  A.  591];  Louisville, 
etc..  R.  Co.  v.  Crunk.  119  Ind.  642. 
21  NE  31,  12  AmSR  443;  Indianapolis 
St  R.  Co.  v.  Brown,  32  Ind.  A.  130, 
69  NE  407;  C^hesapeake,  etc.,  R.  Co, 
v.  Dean.  160  Ky.  757.  170  SW  167; 
Pack  V.  (^mden  Interstate  R.  Co,. 
164  Ky.  636.  167  SW  996uI>QyayilIe, 
etc..  4iSl¥te*t^C)®gl01»- 
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doing  so  in  definite  and  eiplieit  terms,"  defining,  I  limiting,  and  explaining,  when  necessary,  the  dif- 


29  KyL  1269:  Henninc  v.  Louisville 
R.  Co.,  74  SW  209,  24  KyL  2419; 
Hufford  V.  Metropolitan  St.  R.  Co., 
130  Mo.  A.  638,  109  SW  1062;  Black 
V.  Metropolitan  St.  R.  Co..  130  Mo. 
A.  548.  109  SW  86:  Disher  v.  South 
Carolina,  etc.,  R.  Co.,  55  S.  C.  187, 
33  SE  172;  Ft.  Worth,  etc..  R.  Co. 
V.  Vlney,  (Tex.  Civ.  A.)  80  SW  25Z. 
(4)  In  an  action  tor  Injury  to  a  pas- 
senger  In  boardiner  a  moving  car. 
Kllnch  v.  Chicago  City  R.  Co..  262 
111.  280,  104  NE  669.  52  LRANS  70, 
AnnCaal915B  177  [aft  177  111.  A.  165] 
(holding  that.  In  an  action  for  In- 
juries to  a  passenger  Incurred  while 
attempting  to  board  a  car  after  it 
had  slowed  up  at  an  ordinary  stop- 
ping place,  an  instruction  that.  If 
plarntlff  did  not  show  that  the  em- 

Eloyees  knew  that  he  Intended  to 
oard.  and  accepted  him  as  a  pas- 
senger, he  did  not  become  such,  and 
defendant  was  bound  to  use  only 
reasonable  care  to  avoid  injuring 
him,  gave  defendant  no  ground  of 
complaint).  <5)  In  an  action  for  In- 
juries resulting  from  the  falling  of 
a  car  window.  Cincinnati,  etc.,  R. 
Co.  v.  Lorton.  110  SW  857.  33  KyL 
689.  (G)  In  an  action  for  setting 
down  a  passenger  at  an  Improper 
place.  St.  Louis  Southwestern  R. 
Co.  v.  Greer,  (Tei.  Civ.  A.)  127  SW 
270.  (7)  In  an  action  for  injuries 
caused  by  the  disorderly  conduct  of 
fellow  passengers.  Baltimore,  etc., 
R  Co,  V.  Rudy,  118  Md.  42.  84  A  241. 
(8>  In  an  action  against  a  carrier  for 
aasault  by  a  fellow  passenger.  Bed- 
sole  V.  Atlantic  Coast  Line  R.  Co., 
161  N.  C.  152.  66  SE  926.  (9)  In  an 
action  for  injury  by  derailment. 
Harrlman  v.  Reading,  etc.,  St.  R.  Co.. 
173  Mass.  28,  53  NB  166;  O'Oara  v. 
St.  Louis  Transit  Co..  204  Mo.  724. 
103  SW  64.  12  LRANS  840,  11  Ann 
Cos  860;  Overcash  v.  Charlotte  Elec- 
tric R.,  Lleht,  etc..  Co.,  144  N.  C. 
672.  57  SE  377.  12  AnnCas  1040.  (10) 
In  ail  action  for  personal  Injuries, 
caused  by  an  alleged  defective  road- 
bed. Galveston,  etc..  R.  Co.  v.  Waldo, 
(Tex.  Civ.  A.)  26  SW  1004.  (11)  In 
an  action  for  injury  to  an  elevator 
passenger.  Hartford  Deposit  Co.  v. 
SolUtt.  172  III.  222,  50  NE  178.  64 
AmSR  36  [aft  70  111.  A.  166];  Cooper 
V.  Century  Realty  Co.,  224  Mo.  709, 
123  SW  848;  Howard  v.  Scarritt  Est. 
Co.,  161  Mo.  A.  662,  144  SW  185; 
Qulmby  v.  Bee  Bldg.  Co^  87  Nebr. 
198.  127  NW  118.  138  AmSR  477. 
[b]    nurtnuUoiUi  held  emmMiui 

(1)  Southern  R.  Co.  v.  Norwood.  186 
Ala.  49,  64  S  604;  Baril  v.  New  York, 
etc.,  R.  Co.,  90  Conn.  74.  96  A  164; 
Macon,  etc.,  R.  Co.  Moore,  99  Ga. 
229.  25  SE  460  (as  stating  the  law 
too  strongly  against  defendant) ; 
JoUet  St.  R.  Co.  V.  McCarthy.  42  111. 
A.  49;  Lake  Erie,  etc.,  R.  Co.  v. 
Reals.  60  Ind.  A.  460,  98  NE  463; 
South  Covington,  etc.,  R.  Co,  v.  Rleft- 
ler,  82  SW  382,  26  KyL  666;  Plummer 
v.  Boston  El.  R.  Co.,  198  Mass.  499. 
84  NE  849;  Chicago,  etc..  R.  Co.  v. 
Trotter,  61  Mlsa.  417;  Walker  v. 
Quincy,  etc.,  R.  Co..  (Mo.)  178  SW 
108;  Evans  v.  Interstate  Rapid-Tran- 
sit R.  Co..  106  Mo.  B94.  17  SW  489; 
Ridcnhour  v.  Kansas  City  Cable  R. 
Co..  102  Mo.  270,  13  SW  889,  14  SW 
760;  Johnson  v.  Wells.  6  Nev.  224, 
3  AmR  246;  Hughes  v.  Atlantic  City, 
etc..  R.  Co..  89  N.  J.  L.  212.  89  A 
769,  LRA191SA  927  and  note  (unwar- 
ranted extension  of  res  Ipsa  loquitur 
doctrine);  Wise  v.  Columbia  R.,  etc., 
Co..  94  S.  C.  254,  77  SE  924  (as  to 
duty  to  stop  street  car  at  all  cross- 
ings): Steele  v.  Southern  R.  Co.,  55 
S.  C.  389.  33  SE  509.  74  AmSR  756; 
McDonald  v.  Clark.  15  S.  C.  L.  22.3; 
Ml.saouri,  etc.,  R.  Co.  v.  Huff,  98  Tex. 
110.  81  SW  525  [rev  (Ctv.  A.)  78  SW 
2431;  St.  Louis  Southwestern  R.  Co.  v. 
Ball.  2S  Tex.  Civ.  A.  287.  C6  SW  R79; 
Duck  V.  St.  Louis,  etc-  R.  Co..  (Tex. 
Civ.  A.)  63  SW  891;  Conwav  v.  Salt 
Lake.  etc..  R.  Co..  (Utah)  166  P  3.19. 

(2)  In  an  action  against  a  carrier  for 
negligently  carrying  a  passenger  by 
his  station.    Nelson  v.  Chicago,  etc.. 


R.  Co..  130  Wis.  214.  109  NW  933. 
(3)  In  an  action  for  assault  by  an 
employee.  O'Brien  v.  St,  Louis  Tran- 
sit  Co..  185  Mo.  263,  84  SW  939,  106 
AmSR  692;  Freedman  v.  Metropoli- 
tan St.  R.  Co.,  89  App.  Dlv.  486,  85 
NYS  986.  <4)  In  an  action  against 
a  carrier  for  assault  by  a  fellow  pas- 
senger. HiUman  v.  Georgia  R.,  etc.. 
Co.,  126  Ga.  814,  56  SE  68.  8  AnnCaa 
222.  (6)  In  an  action  for  Injury  to 
an  elevator  passenger.  Becker  v. 
Lincoln  Real  Est.,  etc.,  Co.,  118  Mo. 
A.  74.  93  SW  291;  Hensler  v.  Stix, 
113  Mo.  A.  162,  88  SW  108;  Bullock 
v.  Butler  Exch.  Co.,  24  R.  I.  60.  62  A 
122  (holding  that,  in  an  action  for 
Injury  to  an  elevator  passenger, 
caused  by  the  elevator  being  moved 
while  plaintiff  was  attempting  to 
leave  it,  an  Instruction  that.  If  the 
elevator  was  moved,  at  plaintiff's  re- 
quest, after  it  stopped,  such  moving 
was  not  negligence,  was  too  favor- 
able to  defendant,  and  should  have 
been  that,  if  the  elevator  was  ho 
moved,  at  plaintiff's  request,  as  to 
conduce  to  the  accident,  then  such 
moving  was  not  negligence  on  the 
part  of  defendant).  (6)  An  instruc- 
tion that,  if  plaintiff  and  the  agents 
of  the  company  were  both  at  fault, 
and  although  plaintiff  may  have  con- 
tributed to  the  Injury,  ff  he  could 
not  have  avoided  the  consequences 
of  defendant's  neglleence,  he  "may" 
recover  damages,  Ts  fnaccurate  In  the 
use  of  the  word  "may"  for  "shall." 
Central  of  Georgia  R.  Co.  v.  Brown, 
138  Ga.  107.  74  SE  839.  (7)  A  charge 
requiring  a  verdict  for  defendant  on 
proof  or  due  care  of  Its  trainmen  le 
properly  denied  where  the  accident 
may  have  been  caused  by  the  negll- 

Sence    of   other   of    its  employees, 
[ontgomery,  etc.,  R.  Co.  v.  Mallette. 
92  Ala.  209.  9  S  363. 

[c]  An  Instruction  thmt  a  oazrlar 
owed  ft  ■peoiftl  duty  to  ft  female  pas- 
■enaror  to  protect  her  from  Insult 
was  not  prejudicial  to  the  carrier,  as 
it  owes  such  duty  to  every  passen- 
ger. Caldwell  V.  Northern  Pac.  R, 
Co..  66  Wash.  223.  105  P  625. 

[d]  Bftlfttlon  of  pftHngvr  ftnd 
ouner. — (1)  In  an  action  for  Injuries 
to  an  alleged  passenger,  an  Instruc- 
tion setting  out  facts  which,  if  estab- 
lished, would  authorize  a  verdict  for 

fitalntlff.  is  not  erroneous  because  not 
n  terms  requiring  a  finding  that  he 
was  a  "passenger,^'  where  If  requires 
finding  of  facts  which  would  estab- 
lish the  relation  of  passenger  and 
carrier.  East  St.  Louis,  etc..  R.  Co. 
V.  Zink,  229  111.  180,  82  NE  283.  (2) 
Where  the  declaration  was  drawn  on 
the  theory  that  the  relation  of  pas- 
senger and  carrier  existed,  and  stated 
a  good  cause  of  action,  an  Instruc- 
tion that,  if  the  jury  believed  de- 
fendant guilty  01  the  negligence 
charged  In  the  declaration,  and  that 
the  Injury  resulted  therefrom,  plain- 
tiff was  entitled  to  recover,  was  not 
erroneous,  on  the  ground  that  It  did 
not  require  the  Jury  to  find  that 
plalntllC  was  a  passenger.  Southern 
R.  Co.  V.  Cullen,  221  111.  392,  77  NE 
470  [aff  122  III.  A,  2931.  (3)  Other 
Instructions  held  proper  and  suffi- 
cient aa  to  the  relation  of  carrier 
and  passenger.  McBrlde  v.  Georgia 
n..  etc.,  Co.,  125  Ga.  515,  54  SE  674: 
Greenfield  v.  Detroit,  etc.,  R.  Co..  133 
Mich.  657.  95  NW  546  (as  to  whether 
the  carrier  had  waived  a  rule  requir- 
ing persona  riding  on  freight  trains 
to  have  permits);  Reem  v.  St.  Paul 
City  R.  CO..  82  Minn.  98.  84  NW  S52 
(as  to  whether  plaintiff  paid  his 
fare):  Alabama,  etc..  R.  Co.  v.  Dear, 
87  Miss.  339.  39  S  812;  Anderson  v. 
Missouri  Pac.  R.  Co..  196  Mo.  442,  93 
SW  394,  113  AmSR  748;  St.  Louis 
Southwestern  R.  Co.  v.  Fowler,  (Tex. 
Civ.  A.)  93  SW  484.  (4)  But,  where 
there  Is  a  conflict  as  to  whether 
plaintiff  was  a  passenger,  an  instruc- 
tion   Is    erroneous    which  prevents 

filaintlff  from  recovering  for  injuries 
nfllcted  on  him  by  the  employees  of 
defendant  notwithstanding  they  have 
been   guilty  of  the  grossest  negli- 


gence,  unless  the  Jury  believe  that 
plaintiff  has  proved  by  a  preponder- 
ance of  the  evidence  "that  at  the 
time  and  place  in  question  he  was  a 

Sassenger  on  one  of  the  cars  of  thft 
efendant."    Morris  y.  Chicscro  Union 
Tract.  Co.,  119  111.  A.  627. 

[e]  Brroneons  oonpllnir  of  rs^nlre- 
msats^-It  was  error  to  charge  con- 
junctively that  the  passenger  Tntured 
could  not  recover  if  the  Jury  found 
that  she  was  negligent  with  respect  to 
an  open  door,  and  that  permitting  the 
door  to  be  open  was  not  negligence 
or  the  cause  of  the  Injury.  Georgia 
R.,  etc.  Co.  V.  Gatlin,  142  Ga,  293. 
82  SE  888. 

[f]  Ea«nplar7  damftgws, — (l)  An 
Instruction  that  plaintiff  in  an  action 
against  a  carrier  for  personal  In- 
juries was  entitled  to  punitive  dam- 
ages if  her  Injuriea  were  the  result 
of  "gross  negligence."  and  that  puni- 
tive damages  are  allowed  only  in 
punishment,  and  not  simply  to  make 
greater  the  recovery,  is  erroneous, 
because  It  fails  to  explain  under 
what  circumstances  punitive  dam- 
ages are  allowed.  East  Tennessee, 
etc.,  R.  Co.  V.  Lee,  90  Tenn.  670,  18 
SW  268.  (2)  instructions  held 
proper.  Louisville  R.  Co.  v.  Prick. 
168  Ky.  460,  166  SW  649;  LoulsvIUe. 
etc.,  R.  Co.  V.  Ray,  101  Tenn.  1,  46 
3W  654  (holding  that.  In  an  action 
for  damages  by  reason  of  plalntifTs 
being  pushed  off  a  train  by  an  em- 

f>loyee  of  the  carrier,  a  charge  that 
f  the  employee  was  acting  within 
the  scope  of  his  employment  the 
company  would  be  liable,  and  if  the 
act  was  done  In  a  grossly  negligent 
or  oppressive  manner  the  company 
would  be  liable  for  punitive  dam- 
ages, is  Bufnclent.  without  stating 
what  acts  would  be  within  the  scope 
of  such  employment). 

[g]  Words ;  legal  saalTslents. — 
The  words  "not  knowing"  or  "havinir 
no  reasonable  grounds  to  suspect, 
or  "knew"  or  "Ttnow,"  or  "had  rea- 
sonable grounds  to  suspect,"  when 
used  In  an  Instruction  fn  an  action 
for  Injuries  to  a  passeger  while  at- 
tempting to  board  a  train,  in  conse- 
quence of  the  starting  of  the  train, 
relating  to  the  knowledge  or  want  of 
knowledge  of  the  conductor  in  start- 
ing the  train  before  the  passenger 
had  boarded  it,  are  legal  equivalents. 
Choctaw,  etc.,  R.  Co.  v.  Hickey,  81 
Ark.  57?.  99  SW  839. 

[h]  Constnutlon  of  psrtlonlar  In- 
slraotions.^ — (1)  St.  Louis,  etc.,  R. 
Co.  V.  McMlchael,  116  Ark.  101.  171 
SW  116;  Kirchner  v.  Detroit  City  R. 
Co.,  91  Mich.  400,  61  NW  1059;  Rear- 
den  V.  St.  Louis,  etc.,  R.  Co.,  215  Ho. 
105,  114  SW  961;  Bente  v.  Metropoli- 
tan St.  R.  Co.,  90  App.  Dlv.  218,  S6 
NYS  85  [aff  180  N.  Y.  519  mem,  72 
NE  1139  meml;  St.  Louis,  etc.,  R. 
Co.  V.  Nance,  46  Tex.  Civ.  A.  394.  101 
SW  294.  (2)  Where  the  court 
charged  that  negligence  could  not  be 
presumed,  but  must  be  proved,  and 
that,  although  plaintiff  was  injured  In 
getting  on  or  off  defendant's  car. 
such  fact  alone  does  not  entitle  plain- 
tiff to  recover,  but  she  must  prove 
that  she  was  injured  In  direct  con- 
sequence of  the  negligence  of  defend- 
ant's employees,  the  Jury  were  not 
told  that  negligence  could  not  be  In- 
ferred from  the  circumstances.  Ol- 
fermann  v.  Union  Depot  R.  Co..  125 
Mo.  408.  28  SW  742,  46  AmSR  483. 

68.  Ala. — Birmingham  R.  etc.,  Co, 
v.  Landrum.  153  Ala.  192.  46  S  198. 
127  AmSR  25  (too  Indefinite). 

Ga. — Hillman  v.  Georgia  R.,  etc.. 
Co.,  126  Ga.  814,  56  SE  68,  8  AnnCas 
222. 

111. — Galena,  etc.,  R.  Co.  v.  Fay, 
16  III.  658.  63  AmD  323;  East  St. 
Louis  R.  Co.  V.  Gray.  135  111.  A.  642. 

Iowa. — Pitch  V.  Mason  City,  etc.. 
Tract.  Co..  124  Iowa  665,  100  NW  818. 

Mo. — Bolton   V.   Missouri   Pac.  R, 
Co.,  172  Mo.  92,  72  SW  580;  Klnyour 
V.  Metropolitan  St,  R.  Co.,  153  M' 
A.  477,  134  SW  16. 

Tex. — Ft.   Worth,   etc^  R.  Co.^ 
Taylor.  (Civ.  A,)  182  SW  »<7. 
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ferent  terms  or  expressions  used.™   An  instruction     rectiy  define  and  ejtplain  the  duty  or  degree  of  care 


■which  covers  the  case  generally  is  ordinarily  suffi- 
cient, in  the  absence  of  a  request  for  inore  par- 
ticular instrucfeions/"    The  instructions  must  cor- 


and  skill  ret^uired  of  the  carrier  to  its  passengers 
under  the  eireomstancea  of  the  partieiUaT  case.'^ 


n. 


Wis. — Zlmmer  v.  Pox  Rivar  Valley 
Electric  R.  Co.,  118  Wis.  614,  95  NW 
957. 

[a]    As  to  d*vrM  of  oar*  roanlrod. 

— ^An  Inatruetlon  that  carriers  are 
liable  only  for  want  of  such  care  or 
dtHifence  as  is  characteristic  of 
cautious  persons  Is  Insufficient,  being 
too  indefinite  in  indicating  the  de- 

Sree  of  cars  required,    galena,  etc., 
»  Co.  V.  Fay,  16  111.  558. ?3  AmD  323. 
09.  Ala.— Alabama   City,   etc.,  R. 
Go.  V.  Bates.  43  S  98. 

Cal, — Raw  lea  v.  Loa  Angeles  Oas, 
etc.,  Corp-.  23  Cal.  A.  155,  138  P  309. 

Mo. — Nolan  v.  MetrqpoUtan  St  R. 
Co.,  250  Mo.  602,  167  SW  687. 

Pa. — Oelser  v.  Pittsburgh  R.  Co., 
234  Pa.  646.  88  A  SS7. 

TeniL — LioulsvUle,  etc..  R.  Co.  v. 
Rag.  101  Tenn.  1.  46  8W  654. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Brown. 
4  Tex.  Civ.  A.  436.  28  SW  818. 

[a]  'VanMBffM.**— (1)  Instructions 
which  failed  to  define  "passenger" 
have  been  held  erroneous.  Nolan  v. 
Metropolitan  St.  R.  Co.,  250  Mo.  602, 
167  SW  «37;  Oelger  v.  Pittsburg  R. 
Co.,  234  Pa.  546,  83  A  867.  (2>  An 
Instruction  deflnine  a  passenger  ae 
"one  who  Is  boarding  a  cor.  or  who 
Is  attempting  to  board  a  car,  or  at 
the  station  of  a  company  operating 
a  car,  for  the  purpose  of  being  car- 
ried on  the  cars  from  one  point  to 
another,"  la  erroneous,  as  Is  also  a 
statement  therein  that  "he  becomes 
a  passenger  when,  with  the  intention 
of  boarding  a  train,  he  attempts  to 
board  for  the  purpose  of  riding." 
Alabama  City,  etc.,  R.  Co.  v.  Bates, 
149  Ala.  487,  491,  43  B  98. 

[b1  "Xeasoiiable  oanse." — Where 
the  jury  are  told  that  the  company 
was  liable  if  the  misconduct  or  the 
conductor  gave  the  passenger  reason- 
able cause  to  Jump  from  the  train, 
it  is  error  to  charge  that  reasonable 
cause  was  a  cause  sufficient  to  have 
induced  the  act,  having  regard  t9  the 
passenger's  Intelligence  and  experi- 
ence in  life,  and  his  situation  and 
surroundings  at  the  time,  as  the  com- 
pany is  liable  only  for  the  natural 
and  probable  consequences  of  the 
misconduct  of  the  conductor  who 
was  not  chargeable  with  knowledge 
of  the  passenger's  "intelligence  and 
experience  In  life;"  and  the  error  Is 
not  cured  by  an  instruction  requir- 
ing the  cause  to  be  such  "as  reason- 
ably to  have  induced  a  man  of  ordi- 
nary prudence  to  believe  his  life  was 
In  danger,  or  that  he  was  in  danger 
of  great  bodily  harm,"  nor  by  an  In- 
struction that  the  company  was  not 
liable  unless  the  misconduct  of  the 
conductor  and  the  others  "was  such 
as  to  convince  a  reasonable  man  that 
such  threats  would  be  carried  into 
immediate  execution."  Spohn  v.  Mis- 
souri Pac.  R.  Co.,  101  Mo.  417.  465, 
14  SW  880. 

Uc]  PtotIsIoiis  of  ordinance. — 
ere  in  an  action  against  a  street 
railroad  company  for  an  injury  to  a 
passenger  caused  by  her  stepping 
into  an  excavation  tlje  court  charged 
that  the  violation  of  provisions  of 
an  ordinance  established  for  the  pro- 
tection of  the  public  was  negligence, 
if  it  was  the  proximate  cause,  he 
should  have  further  explained  what 
provisions  were  for  the  benefit  of  the 
public.  Rawles  v.  Los  Angeles  Gas, 
etc.,  Corp.,  23  Cal.  A.  455,  138  P  869. 

70.  Citizens'  St.  R.  Co.  v.  Shep- 
herd, 30  Ind.  A.  193,  65  NE  766;  Fill- 
Ingham  v.  St.  I^ouis  Transit  Co.,  102 
Mo.  A.  678,  77  SW  814;  Texas,  etc.. 
R.  Co.  V.  Brown,  78  Tex.  397,  14  SW 
1024:  Denham  t.  Washington  Water 
Power  Co.,  88  Wash.  864.  80  P  546. 
See  also  cases  supra  note  67. 

[a]  An.  Instniotloii  whloli  is  too 
naaral  Is  erroneous,  fl)  Moore  v. 
Saginaw,  etc.,  R.  Co.,  115  Mich.  105, 
72  NW  1112;  StauflTer  v.  Metro- 
politan St.  R.  Co.,  248  Mo.  305.  147 
SW  1032;  Jackson  v.  Grand  Ave.  R. 
Co.,  118  Mo.  199,  24  SW  1»S;  Frahm 


v.  Siegel-Cooper  Co.,  131  App.  DIv. 
747.  116  NYS  90;  Galveston,  etc.,  R. 
Co.  V.  Bibb,  (Tex.  Civ.  AJ  172  SW 
178;  El  Paso  Electric  R.  Co.  v. 
Harry,  87  Tex.  Civ.  A.  90,  83  SW  735 
(holding  that,  in  an  action  against  a 
street  railroad  company  for  Injuries 
to  a  passenger,  a  charge  requiring  a 
verdict  for  defendant,  unless  Its  em- 
ployees did  or  failed  to  do  some- 
thing which  would  not  have  been 
done  or  left  undone  by  a  very 
cautious  and  careful  person  under 
the  circumstances,  was  too  general, 
where  the  pleadings  and  evidence 
raised  certain  distinct  Issues  as  a 
cause  of  action  and  as  a  defense 
thereto).  See  also  Illinois  Cent.  R. 
Co.  V.  Davidson,  76  Fed.  517.  22  CCA 
306  [certiorari  den  166  U.  S.  719 
mem,  17  SCt  994  mem.  41  L.  ed.  1186 
mem]  (where  an  Instruction  as  to 
the  condition  of  the  prbmiaes  was 
held  too  broad  but  not  necesaarlly  a 
reversible  error).  (2)  But  an  in- 
struction that  "the  measure  of  care 
against  accident  which  one  must 
take  to  avoid  responsibility  is  that 
which  a  person  of  ordinary  prudence 
and  caution  would  use  if  his  Inter- 
ests were  to  be  affected  and  the 
whole  risk  were  his  own,"  was  not 
objectionable  as  too  general,  where  it 
was  further  charged  that  negligence 
is  the  failure  to  do  what  a  reason- 
able and  prudent  person  would  ordi- 
narily do  under  the  circumstances, 
end  a  failure  to  observe  the  degree 
of  care  which  the  circumstances 
justly  demand.  Citizens'  St.  R.  Co. 
v.  Shepherd,  30  Ind.  A.  193,  65  NE 
765,  767. 

71.  Cal. — Stadler  v.  Pacific  Elec- 
tric R.  Co.,  23  Cal.  A.  671.  188  F  948; 
Morgan  v.  Los  Angeles  Pac.  Co.,  13 
Cal.  A.  12,  108  P  735. 

Ga. — Macon  Cons.  St.  R.  Co.  v. 
Barnes,  113  Ga.  212,  38  SE  756, 

111.— North  Chicago  St.  R.  Co.  v. 
Palkey.  203  III.  225,  «7  NE  793;  Elgin, 
etc..  'Tract.  Co.  v.  Hench,  182  III.  A. 
635. 

Ind. — Southern  R.  Co.  v.  ElUa,  63 
Ind.  A.  34,  101  NE  105;  Cleveland, 
etc.,  R.  Co.  V.  Jones,  51  Ind.  A.  245, 

99  NE  603. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Deason.  9G  SW  1115,  29  KyL  1269; 
Illinois  Cent.  R.  Co.  v.  Colly.  86  SW 
536.  27  KyL  730;  South  Covington, 
etc.,  R.  Co.  V.  Riegler.  82  SW  382,  26 
KyL  666;  Houghton  v.  Louisville  R. 
Co..  81  SW  695.  26  KyL  393;  Felton 
V.  Holbrook.  66  SW  506,  21  KyL 
1824;  Kentucky  Hotel  Co.  v.  Camp, 
97  Ky.  424,  30  SW  1010,  17  KyL  297. 

Me. — Raymond  v.  Portland  R.  Co., 

100  Me.  529,  62  A  602,  3  LRANS  94 
an<1  note. 

N.  1. — Ball  V.  Interurban  St.  R. 
Co.,  49  Misc.  129,  96  NTS  739;  Dinkel- 
spiel  V.  InterlMirough  Rapid  Transit 
Co..  113  NYS  187. 

Tex. — Houston,  etc.,  R.  Co.  v.  Keel- 
ing. 102  Tex.  621,  120  SW  847  [cert 
51  Tex.  Civ.  A.  386,  112  SW  808]; 
Baker  v.  Texas,  etc.,  R.  Co.,  (Civ.  A.) 
158  SW  263;  Texas  Cent.  R.  Co.  v. 
Wheeler.  62  Tex.  Civ.  A.  603,  116  SW 
83;  Houston,  etc.,  R,  Co.  v.  Kecltng, 
51  Tex.  Civ.  A.  386,  112  SW  808; 
Malone  v.  Texas,  etc..  R.  Co.,  49  Tex. 
Civ.  A.  398,  109  SW  430;  Norton  v. 
Galveston,  etc..  R.  Co.,  (Civ.  A.)  108 
SW  1044;  Sproule  v.  St.  Louis,  etc., 
R.  Co.,  (Civ.  A.)  91  SW  657;  Wil- 
liams V.  International,  etc.,  R.  Co., 
28  Tex.  Civ.  A.  503.  67  SW  1085; 
Pordyce  v.  Chancey,  2  Tex.  Civ.  A. 
24.  21  SW  181. 

Utah. — Dickert  v.  Salt  Lake  City 
R.  Co.,  20  Utah  394,  69  P  95. 

Wash. — Foster  v.  Seattle  Electric 
Co..  36  Wash.  177.  76  P  995. 

ra]  Instniotlons  held  proper  and 
nuBolMit)  (1)  As  to  duty  or  degree 
of  care  required  in  general.  Chicago, 
etc,  R.  Co.  V.  Carpenter,  56  Fed.  461, 
6  CCA  661  (as  to  person  accompany- 
ing stock);  Alabama  City,  etc.,  R. 
Co,  T.  Bates,  1S6  Ala.  t4<  4«  S  TT« 


(holding  that  a  charge  that  negli- 
gence is  the  failure  to  do  what  a 
reasonable  and  prudent  person  would 
have  done  under  the  circumstances 
or  the  situation,  or  doin^  that  which 
a  prudent  person  under  existing  cir- 
cumstances would  not  have  done, 
was  not  erroneous  when  applied  to 
a  carrier  of  passengers);  Birming- 
ham R.,  etc.,  Co.  V.  King,  149  Ala. 
604,  42  S  612;  Southern  R,  Co.  v. 
Burgess,  143  Ala.  364,  42  S  36;  Bir- 
mingham R.,  etc.,  Co.  v,  Cockrell,  10 
Ala.  A.  678,  66  S  704;  Welrling  V.  St. 
Louis,  etc.,  R.  Co.,  116  Ark.  606,  171 
SW  901,  AnnCa8l916E  253:  St.  Louis, 
etc.,  R.  Co.  V.  Grimaley,  90  Ark.  64, 
117  SW  1064;  St.  Louis,  etc.,  R.  Co. 
V.  Richardson,  87  Ark.  602,  113  SW 
794;  Kelly  v.  Santa  Barbara  Cons.  R. 
Co.,  171  Cal.  416,  163  F  903:  Valente 
V.  Sierra  R.  Co.,  161  Cal.  684,  91  F 
481  (collision);  SUdler  v.  Facinc 
Electric  R  Co.,  23  Cal.  A.  571,  138  P 
943;  McBrlde  t.  Georgia  R.,  etc  Co., 
126  Go.  515,  64  SE  674;  Macon  Ctons. 
St.  R.  Co.  V.  Barnes.  113  Ga.  212,  88 
SB  756  (holding  that  It  is  not  erro- 
neous to  Instruct  as  to  passengers 
that  it  Is  the  duty  of  a  carrier  to 
use  "extreme  care  and  caution," 
when.  In  connection  with  the  words 
quoted,  the  court  adds,  "which  very 
prudent  persons  exercise  In  securing 
and  preserving  their  own  property"); 
Georgia  R.,  etc.,  Co.  v.  Cole,  1  Ga. 
A.  33.  57  SB  1026;  Chicago  City  R. 
Co.  V.  Smith,  226  111.  178.  80  NE  716 
raff  124  III.  A.  627];  Prank  Parmelee 
Co.  V.  Wheeiock,  224  111.  194,  79  NE 
652  [aff  127  111.  A.  600];  West  Chi- 
cago St.  R.  Co.  V.  Johnson,  180  111. 
285,  64  NE  334  [aff  77  111.  A.  142]; 
Chicago,  etc.,  R.  Co.  v.  Lewis.  146  111. 
67,  33  NE  960;  Toledo,  etc.,  R.  Co.  v. 
Baddeley,  54  111.  19.  6  AmR  71  (hold- 
ing that  an  instruction  that  defend- 
ant should  have  exercised  extraordi- 
nary care  Is  sufficient  without  any 
explanation  of  the  phrase);  Maysels 
V.  Chicago  City  R.  Co.,  177  111.  A. 
E34;  Chicago  City  R.  Co.  v.  Foster. 
128  111.  A.  571  [afl  226  111.  288,  80 
NE  762];  Chicago  Union  Tract.  Co. 
V.  Kallberg.  107  111.  A.  90;  Baltimore, 
etc.,  R.  Co,  V.  Huakins,  183  Ind.  614. 
109  NE  764;  Wabash  River  Tract. 
Co.  V.  Baker,  167  Ind.  262.  78  NE  196; 
Cronk  v.  Wabash  R.  Co.,  123  Iowa 
349.  98  NW  884;  Larkln  v.  Chicago, 
etc..  R.  Co..  118  Iowa  652.  92  NW 
891;  Donahoe  v.  Boston  Elevated  R. 
Co..  214  Mass.  70.  100  NE  1033;  Gal- 
ligan  v.  Old  Colony  St.  R.  Co..  182 
Mass.  211.  65  NE  48;  Marshall  v. 
Waba.ih  R.  Co.,  184  Mich.  593.  151 
NW  696;  Decker  v.  Chicago,  etc.,  R. 
Co.,  102  Minn.  99.  112  NW  901;  Stauf- 
fer  V.  Metropolitan  St.  R.  Co.,  243 
Mo.  305.  147  SW  1032;  Grace  v.  St. 
Louis  R.  Co.,  1E6  Mo.  295.  56  SW 
1121  (holding  that  It  Is  not  error  to 
Instruct  that  defendant's  employees 
were  chargeable  with  a  h\sh  decree 
of  care,  such  as  practical  and  skillful 
railroad  men  would  have  exercised 
under  similar  circumstances,  although 
there  is  no  evidence  showing  what 
practical  and  skillful  railroad  men 
would  do  under  such  circumstances); 
Posch  V.  Southern  Electric  R.  Co.,  76 
Mo.  A.  601  (holding  that  an  Instruc- 
tion Imposing  on  street  railroad  em- 
ployees such  a  degree  of  care  as 
"would  have  been  exercised  by  very 
careful  and  skillful  railroad  em- 
ployees, under  like  or  similar  cir- 
cumstances" Is  not  objectionable,  as 
Imposing  on  them  the  care  required 
of  steam  railroad  employees,  as  the 
phrase  "like  or  similar  circum- 
stances" expressly  limits  the  Instruc- 
tion to  street  railroad  employees) ; 
Union  Pac.  R.  Co.  v.  Sue,  25  Nebr. 
772,  41  NW  801;  Shay  v.  Camden, 
etc..  R.  Co.,  66  N.  J.  L.  334,  49  A  647; 
Regensburg  v.  Nassau  Klertric  R. 
Co.,  58  ApD.  Dlv.  666.  69  NTS  147; 
Leonard  v.  Brooklxir^elghts  B.  Co.. 
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An  instruction  must  not  be  confnsir^  or  mislead-  I  ing  to  the  jory/^  and  it  must  not  be  ai^omenta- 


B21,  120  SW  847  [cert  51  Tex.  Civ.  A. 
386,  112  SW  8081;  Texas,  etc.,  R.  Co. 
V.  Miller,  79  Tex.  78,  16  SW  264,  23 
AmSR  308.  11  LRA  396;  St.  Louis 
Southwestern  R.  Co.  v.  Moore,  (Tex. 
Civ.  A.)  161  SW  378;  Missouri,  etc.. 
R.  Co.  V.  Aycock.  (Tex.  Civ.  A.)  135 
SW  198;  Pecos,  etc.,  R.  Co.  v.  Trower, 
61  Tex.  Civ.  A.  53,  130  SW  688; 
Paris,  etc.,  R.  Co.  v.  Robinson.  (Tex. 
Civ.  A.)  127  SW  294;  Galvealon,  etc., 
R.  Co.  v.  Fink,  44  Tex.  Civ.  A.  544, 
99  SW  204;  St.  Louis  Southwestern 
R.  Co.  V.  Parks.  40  Tex.  Civ.  A.  480. 
90  SW  343;  Boyles  v.  Texas,  etc.,  R. 
Co.,  (Tex.  Civ.  A.)  86  SW  936:  Deni- 
Bon,  etc.,  R.  Co.  v.  Freeman,  38  Tex. 
Civ.  A.  152,  85  SW  55;  Ml.ssourl,  etc., 
R.  Co.  of  Texas  v.  Flood.  35  Tex.  Civ. 
A.  197,  79  SW  1106;  Missouri,  etc.. 
R.  Co.  V.  Harrison.  (Tex.  Civ.  A.)  77 
SW  1036  (rev  on  other  grounds  97 
Tex.  611,  80  SW  1189]  (as  to  con- 
dition of  car);  St.  Louis  Southwest- 
ern R.  Co.  V.  Byers.  (Tex.  Civ.  A.)  70 
SW  558;  Ft.  Worth,  etc.,  R.  Co.  v. 
Roffers.  24  Tex.  Civ.  A.  882,  60  SW  61; 
Houston,  etc.,  R.  Co.  v.  Greer,  22  Tex. 
Civ.  A.  6.  63  SW  58;  Missouri,  etc., 
R.  Co.  V.  Scarborough,  <Tex.  Civ.  A.) 
61  SW  356;  Galveston,  etc.,  R.  Co.  v. 
Snead,  4  Tex.  Civ.  A.  81,  23  SW  277; 
Atchison,  etc.,  R.  Co.  v.  Frier,  (Tex. 
Civ.  A.)  22  SW  6;  Fordyce  v. 
Chancey,  2  Tex.  Civ.  A.  24.  21  SW 
181;  Fordyce  v.  Withers.  1  Tex.  Civ. 
A.  540.  20  SW  766;  Connell  v.  Seattle, 
etc.,  R.  Co.,  47  Wa.sh.  510.  S2  P  377; 
Poster  V.  Seattlf^  Electric  Co.,  35 
Wash.  177,  76  P  995  {holding  that  a 
charire.  without  further  qualification, 
that  the  duty  of  the  conductor  and 
motorman  toward  the  passenfrers  on 
the  car  Is  to  exercise  tho  highest  de- 
gree of  care  consistent  with  the 
proper  discharire  of  all  their  other 
duties,  while  incorrect,  was  not  re- 
versible error,  where  there  was  no 
evidence  to  the  effect  that  the  Injury 
to  plaintiff  was  caused  by  the  fact 
that  the  conductor  or  motorman  was 
engaged  in  the  performance  of  an- 
other duty,  and  therefore  could  not 
look  out  for  plaintiff) ;  Clukey  v. 
Seattle  Klectric  Co.,  27  Wash.  70,  67 
P  379;  Cogswell  v.  West  St,  etc., 
Electric  R.  Co.,  5  Wash.  46.  81  P 
411.  (2)  As  to  an  alighting  pas- 
senger. Florida  R.  Co.  v.  Dorsey,  69 
Fla.  260,  S2  S  968  (holding  that  there 
Is  no  error  in  a  charge  that,  after 
reasonable  alighting  time  for  pas- 
sengers has  elapsed,  the  conductor 
of  a  train  should  avoid  all  Injury  to 
a  passenger  that  he  "possibly  can 
when  he  knows  or  sees  that  she  Is 
about  to  suffer  some  damage");  In- 
diana Union  Tract.  Co.  v.  Smalley, 
44  Ind.  A.  172.  88  NE  867;  Citizens' 
St.  R  Co.  V.  Shepherd.  30  Ind.  A.  193. 
65  NE  765;  Champagne  v.  Boston  EI. 
R.  Co.,  217  Mass.  315.  104  NE  724; 
Qulveston  Electric  Co.  v.  Dickey, 
(Tex.  Civ.  A.)  138  SW  1093;  Mis- 
souri, etc.,  R.  Co.  V.  White,  22  Tex. 
Civ.  A.  424,  66  SW  69S;  Missouri,  etc.. 
R.  Co.  V.  McElree,  16  Tex.  Civ.  A. 
182.  41  SW  843;  Missouri,  etc.,  R.  Co. 
T.  Russell,  8  Tex.  Civ.  A.  B78,  28  SW 
1042.  (3)  As  to  the  duty  to  warn  pas- 
sengers  of  danger  from  obstructions 
near  the  track.  Moera  v.  Michigan 
United  R.  Co.,  1G8  Mich.  6S9,  123 
NW  60S.  (4)  As  to  defendant's  duty 
in  stopping  trains  to  discharge  pas- 
sengers. Lake  Erie,  etc..  R.  Co.  v. 
Seals,  50  Ind.  A.  4S0,  98  NE  453. 

{bl  XnBtmetloiui  li*ld  •rroMOiisi 
As  to  the  duty  or  the  degree  of 
care  required  in  general.  Birming- 
ham R.,  etc.,  Co.  V.  Landrum.  1 53 
Ala.  192,  45  S  198.  127  AmSR  25; 
Sweet  V.  BirminRham.  R.,  etc.,  Co., 
145  Ala.  667.  39  S  767;  Ea.-^t  Tennes- 
see,  etc..  R.  Co.  v.  Miller.  95  Ga.  7.18, 
22  SR  Cfin;  Reeves  v.  Peoria  R.  Co., 
!G4  Til.  A.  611  (holding  that  an  In- 
Htruction  defining  the  care  required 
of  a  carrier  of  passengers  is  errone- 
ous which  omil.s  the  words  "in  view 
of  the  character  and  mode  of  convey- 
ance adonted" ) ;  Battis  v.  Chicago, 
etc.,  R.  Co.,  124  Iowa  623,  100  NW 
548;  Cincinnati,  etc.,  R.  Co.  v.  Vlvlon, 


41  SW  580.  19  KyL  687  (holding  that 
carriers  of  passengers  for  hire  are 
required  to  exercise  the  greatest  de- 
gree of  care  and  foresight,  "as  com- 
pared with  and  llmitea  by  the  care 
and  diligence  of  a  prudent  man  en- 
gaged in  that  business,"  and  that  It 
is  error,  in  charging  the  jury  as  to 
the  care  required  for  the  safety  of 
a  passenger  leaving  the  train,  to 
onijt  that  limitation);  Raymond  v. 
Portland  R.  Co..  100  Me.  629.  G2  A 
602,  3  LRANS  94  (holding  that  an 
instruction  stating  that  it  was  the 
duty  of  the  conductor  to  exercise 
great  care,  without  In  any  way  lim- 
iting or  defining  that  exuression,  was 
erroneous);  Kelly  v.  Metropolitan  St. 
R  Co.,  89  App.  Div.  159.  85  NYS 
842;  Medler  v.  Atlantic  Ave.  R.  Co., 
12  NTS  930  [aff  126  N.  Y.  669  mem. 
27  NE  854  mem];  Ft.  Worth,  etc., 
R.  Co.  v.  Spear,  (Tex.  Civ.  A.)  107 
SW  613:  Moore  v.  Northern  Texas 
Tract.  Co..  41  Tex.  Civ.  A.  583,  96 
SW  652;  St.  Louis  Southwestern  R. 
Co.  V.  Martin,  (Tex.  Civ.  A.)  87  SW 
367;  International,  etc.,  R.  Co.  v. 
Hubbs,  37  Tex.  Civ.  A.  77,  82  SW 
1062;  Houston,  etc.,  R.  Co.  v.  Greer. 
22  Tex.  Civ.  A.  5,  63  SW  68;  Rapid 
Transit  R.  Co.  v.  Strong.  (Tex.  Cr.) 

108  SW  394:  Payne  v.  Spokane  St. 
R.  Co.,  15  Wash.  622,  46  F  1054; 
Conroy  v.  Chicago,  etc..  R.  Co.,  96 
Wis.  243.  70  NW  486.  38  LRA  419. 
(2)  As  requiring  too  high  a  degree 
of  care.  Indiana  Union  Tract.  Co. 
V.  Bales,  58  Ind.  A.  92,  107  NE  682 
fimposing  absolute  duty  Instead  of 
highe.1t  degree  of  care) ;  Parker  v. 
lies  Moines  City  R.  Co..  163  Iowa 
254,  188  NW  373.  AnnCaal913E  174; 
Central  Kentucky  Tract.  Co,  v.  Chap- 
man, 180  Ky.  342.  113  SW  438;  Gard- 
ner V.  Boston  El.  R.  Co.,  204  Mass. 
213,  90  NE  634;  Carroll  v.  Boston  EI. 
R.  Co.,  200  Mass.  627,  86  NE  793; 
Moore  v.  Saginaw,  etc.,  R.  Co.,  116 
Mich.  103,  72  NW  1112;  CroUy  v. 
Union  R.  Co.,  46  Misc.  417.  92  NTS 
313;  Dlnkelspiel  v.  Interborough 
Rapid  Transit  Co..  113  NTS  187;  Lar- 
son V.  Chloago.  etc.,  R.  Co.,  31  S.  D. 
512,  141  NW  353;  Missouri,  etc.,  R. 
Co.  V.  Cobb.  60  Tex.  Civ.  A.  562.  128 
SW  910:  Bryant  v.  Northern  Texas 
Tract.  Co.,  52  Tex.  Civ.  A.  600,  115 
SW  880.  (3)  As  not  imposing  as 
great  a  duty  as  the  carrier  was  bound 
to  bear.  Union  Pac.  R.  Co.  v.  Whit- 
ney. 198  Fed.  784,  117  CCA  392  (in- 
jury to  postal  clerk  by  a  defect  In 
the  car);  Cavin  v.  Southern  Pac.  Co.. 
136  Fed.  692.  69  CCA  366  [aff  144  Fed. 
348.  75  CCA  360];  Klrkpatrlck  V. 
Metropolitan  St.  R.  Co..  211  Mo.  68. 

109  SW  682  [rev  129  Mo.  A.  624. 
107  SW  1025]:  Hartley  v.  Pecos  Val- 
ley etc..  R.  Co.,  (Tex.  Civ.  A.)  103 
SW  1123;  Missouri,  etc.,  R.  Co.  v. 
Mitchell,  34  Tex.  Civ.  A.  394.  79  SW 
94  (holding  that  a  charge  which 
uses  the  term  "proper  care"  in  de- 
fining care  In  a  case  where  the  high- 
est degree  of  care  is  required  is  er- 
roneous); St.  Louis  Southwestern 
R.  Co.  V.  Harrison,  32  Tex.  Civ.  A. 
368,  73  SW  38.  (i)  As  to  the  duty 
to  protect  persons  lawfully  on  a 
station  platform.  Huddleston  v.  St. 
Louis,  etc.,  R.  Co.,  90  Ark.  378,  119 
SW  280.  (5)  As  to  the  duty  of  fur- 
nishing a  safe  place  for  passengers 
to  alighL  Southern  R.  Co.  v.  Skin- 
ner. 133  Ga.  33,  65  SE  134.  (6)  In- 
structions in  an  action  for  Injuries 
to  a  passenger  boarding  a  moving 
train  as  to  the  time  allowed  for 
going  to  a  ticket  ofRce,  using  the 
terms  "plenty  of  time"  and  "ample 
time."  are  inaccurate,  "reasonable 
time"  being  all  that  is  required. 
Southern  R.  Co.  v.  Nichols.  137  Ga. 
670,  74  SE  208,  (7)  An  Instruction 
that  one  operating  a  passenger  ele- 
vator in  an  apartment  house  Is 
charged  with  the  duty  of  keeping 
the  elevator  and  the  premises  about 
it  "safe"  is  erroneous,  as  maklmr 
him  an  insurer.  Tippecanoe  L.  &  T. 
Co.  V.  Jester.  180  fnd.  867,  101  NE 
915.  LHA1916E  721. 

[c]  It  Is  usual  to  use  the  word 
'QilirliMt"    ixx    InstractloiLB    on  the 


degree  of  care  nequlred  toward  pas- 
sengers. Instead  of  "utmost."  and 
the  former  should  be  used,  although 
there  may  be  but  sllxht  difference 
In  their  meaning.     QuTnn  v.  Hetro- 

golitan  St.  R.  Co.,  218  Mo.  546,  118 
W  46. 

[d]  Applylnc-  car*  x«aiilx«a. — An 

Instruction  merely  defining  the  care 
required  without  applying  it  to  the 
operation  of  the  car  in  question  Is 
not  erroneous  as  going  beyond  the 
specific  charge  of  negligence  and  au- 
thorizing a  recovery  for  any  negli- 
gence of  defendant.  Norrls  v.  Met- 
ropolitan St?  R.  Co.,  156  Mo.  A.  201, 
137  SW  77. 

[e]  Kanrnafl:*  of  Btetat«H— (l)  An 
Instruction  substantially  In  the  lan- 
guage of  a  statute  defining  the  care 
required  of  a  carrier  and  its  conse- 

Iuent  liability  is  not  erroneous, 
loulsvllle.  etc.,  R.  Co.  v.  Croxton.  63 
Fla.  223,  58' S  369;  Ramsey  v.  Mc- 
Kay, 44  Okl.  774,  146  P  210.  (3) 
But  it  is  error  to  charge  that  car- 
riers must  treat  their  passengers  re- 
spectfully and  protect  them  so  far 
as  they  rea.'jonably  can  from  lnjur>' 
and  Insult  on  the  part  of  their  em- 
ployees, where  the  statute  expressly 
makes  It  the  duty  of  a  carrier  of 
passengers  to  use  extraordinary  dili- 
gence on  behalf  of  itself  and  its 
agents  to  protect  the  lives  and  per- 
sons of  its  passengers.  Mason  v. 
Nashville,  etc,  R.  Co.,  135  Ga.  741, 
70  SE  225,  83  LRANS  280.  (3)  In 
an  action  by  a  passenger  injured  by 
being  compelled  to  remain  in  an  un- 
warmed  station,  an  instruction  based 
on  a  statute  requiring  carriers  to 
keep  passenger  stations  warmed  for 
at  least  one  hour  before  and  after 
the  departure  of  trains,  which  does 
not  contain  the  limitation  of  the 
statute,  is  erroneous.  International, 
etc.,  R.  Co.  v.  Doolan,  56  Tex.  Civ. 
A.  603,  120  SW  1118. 

[f]  WlUfnl  act  of  atnuiaw— 
Where  the  accident  was  the  result 
of  a  willful  criminal  trespass  of  a 
stranger,  for  which  the  carrier  was 
not  responsible.  It  is  not  reversible 
error  for  the  trial  court  to  fail  to 
emphasize  and  reiterate  the  rule  that 
the  company  was  bound  to  use  the 
highest  degree  of  care,  skill,  and 
prudence  that  was  humanly  possible. 
Fredericks  v.  Northern  Cent,  R  Co., 
157  Pa.  St.  103,  27  A  689.  22  LRA 
306. 

[g]  GvosB  neslUrAtiM'— In  an  ac- 
tion for  injury  to  a  street  car  pas- 
senger, an  instruction  that  gross 
negligence  is  that  which  evinces  a 
reckless  disregard  of  or  indifference 
to  the  safety  of  others  Is  favorable 
to  the  street  railroad  company,  as 
"gross  negligence"  is  the  absence  of 
slight  care.  Lexington  R.  Co.  v. 
Johnson.  1S9  Ky.  823.  122  SW  880. 

[h]  FaUvM  to  ai«tl«y»l«h  b*. 
tween  duty  wad  oue  In  iMrfonnwnoe 
of  dn^^— An  instruction  as  to  the 
duty  of  defendant's  employees  to 
know  that  plaintiff,  a  passenger,  was 
alighting  before  they  signaled  the 
train  to  start  was  erroneous  for  not 
distinguishing  between  the  duty  to 
do  a  certain  thinff  and  the  care  nec- 
essary in  the  performance  of  such 
duty.  Southern  R.  Co.  v.  Ellis,  53 
Ind.  A.  34.  101  NE  105. 

73.    See  cased  infra  this  note. 

[a]  Instmotlons  beld  not  mla- 
leadlngi  (1)  In  general.  Bonneau  v. 
North  Shore  R.  Co..  162  Cal.  406,  93 
P  106.  125  AmSR  68;  McClelland  v. 
Burns.  5  Colo.  390;  Southern  R.  Co. 
V.  Wallls.  133  Ga.  553,  66  SE  3T0.  SO 
LRANS  401,  18  AnnCas  67;  Western, 
etc,  R.  Co.  V.  Burnham,  123  Ga.  28.50 
SE  984;  Jackson  v.  Georgia  R,,  etc., 
Co.,  7  Ga.  A.  644,  67  SE  898;  Chicago 
City  R.  Co,  V.  Smith.  226  III.  178.  SO 
NB  716  faff  124  III.  A.  627];  Chicngo 
Union  Tract.  Co.  v.  Lowenrosen,  222 
III.  506.  78  NK  813  [aff  125  111.  A. 
194];  Fisher  v.  Chicago  Citv  R.  Co.. 
189  111,  A.  492;  Perrler  V.  Chicago  R. 
Co,.  185  111.  A.  826;  Indiana  Union 
Tract,  Co,  v,  Maher,  176  Ind.  289.  96 
NE  101 2.  AnnCaal914A  994:  Terre 
Haute  Tract,,  etc.,  Co,  v,  Payne,  46 
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tive,"  and  it  also  must  not  be  abBtrsot/*  or  con- 
flicting, inconsistent,  or  contradietoxy." 

Harmless  error.   Mere  errors  of  form  or  phrase- 

Ind.  A.  132,  89  NE  413:  Chicago,  etc., 
R.  Co.  V.  Grimm.  25  Inii.  A.  494,  57 
NG  640:  Dleckmann  v.  Chicago,  etc., 
R.  Co.,  163  Iowa  13.  144  NW  687; 
HoIIman  v.  Cedar  Rapids,  etc.,  R.  Co.. 
167  Iowa  6S6.  13ft  NW  66,  AnnCas 
1916C  906:  Johnston  v.  Cedar  Rap- 
ids, etc.,  R.  Co.,  141  Iowa  114,  119 
NW  286;  Louisville,  etc.,  R.  Co.  v. 
Ashley,  169  Ky.  330.  183  9W  921, 
I.RA1916E  763;  Chesapeake,  etc..  R. 
Co.  V.  Meyer,  (Ky.)  119  8W  IbS; 
Liockwood  V.  Boston  El.  R.  Oc,  20U 
•Mass.    637,    86    NB  22  LHAKS 

488:  Comerford  v.  New  York,  etc., 
R.  Co..  181  Mass.  628,  63  NE 
936;  Marshall  v.  Wabash  R.  Co.. 
184  Mich.  693,  161  NW  696*,  Price 
V.  Metropolitan  St  R.  Co..  220  Mo. 
435.  119  SW  932,  132  AmSR  688; 
Joyce  V.  Metropolitan  St.  R.  Co.,  219 
Mo.  344,  118  SW  21;  Logan  v.  Metro- 

golltan  St.  R.  Co.,  1S3  Mo.  682,  82 
W  126:  Klutts  V.  St.  Louis,  etc.,  R. 
Co.,  76  Mo.  642;  Davts  v.  Metropoli- 
tan St.  R.  Co.,  (Mo.  A.)  177  SW 
1097;  Roark  v.  Missouri  Pac.  R.  Co.. 

163  Mo.  A.  706.  147  SW  499;  Soauld- 
ing  V.  Metropolltaa  St.  R.  Co.,  129 
Mo.  A.  607.  107  SW  1049;  Union  Pac. 
R.  Co.  V.  Sue.  26  Nebr.  772,  41  NW 
801:  Lyle  v.  Manhattan  R.  Co.,  8 
SilT.  Sup.  275,  6  NTS  S26  [afl  12? 
N.  T.  668  msm,  38  NE  2S4  meml; 
Colesrova  v.  New  York,  etc.,  R.  Co.. 
IS  N.  Y.  Super.  882  [rev  on  other 
ETOUndfl  SO  N.  Y.  492.  76  AmD  4181; 
Barnes  v.  Southern  K.  Co.,  168  N.  C. 
667.  84  SB  1080;  St.  Louls  South- 
western R.  Co.  V.  Parrla,  (Tex.  Civ. 
A.)  166  SW  462;  Miasourl,  etc.,  R. 
Co.  V.  Pitkin,  (Tex.  Civ.  A.)  158  SW 
1035;  St.  Louis  Southwestern  R. 
Co.  T.  Little.  (Tex.  Civ.  A.)  167  SW 
1186:  Texms,  etc.,  R.  Co.  v.  Marshall. 
(Tex.  Civ.  A.)  140  SW  608:  Texas, 
etc,  R.  C^.  V,  Boleman,  (Tex.  Civ. 
A.)  112  SW  S06;-StrLoui8  South- 
western R.  Co.  v.  Cunningham,  48 
Tex.  Civ.  A.  1.  106  SW  407  (as  to 
person  aocoim>anylnK  passenger  > ; 
Hooston.  etc.,  R.  v.  Wflklns,  (Tex. 
Civ.  A.)  98  SW  202:  St.  Louis  South- 
western R.  Co.  V.  Haney,  (Te*.  Civ. 
A.)  94  SW  886:  Harklns  v.  Seattle 
Blectrlc  Co.,  6S  Wash.  1S4,  101  P 
8S«;  (Unwell  v.  West  St..  etc.,  Elec- 
tric R.  Co.,  6  Wash.  46.  81  P  411.  (2) 
As  to  injury  to  an  alighting  pasaen- 

Ser.  Toledo,  etc..  R.  Co.  v.  Baddeley, 
4  111.  19.  S  AmR  71:  Fleldstack  v. 
Chicago  CitT  R.  Co.,  184  111.  A.  76; 
Chicago,  etc..  R.  Co.  v.  Byrum,  48 
III.  A.  41  [aff  153  111.  181,  28  NE 
678]:  Indiana  Union  Tract.  Co.  v. 
Smalley.  44  Ind.  A.  172,  88  NE  867; 
Vultee  V.  Saginaw-Bay  CitvR.  Co.. 
186  Mich.  623,  152  NW  980;  Hastincs 
v.  Boland,  136  Mich.  240,  98  NW 
1017;  Brown  v.  Metropolitan  8t  R. 
Co..  161  Mo.  A.  236,  143  SW  561; 
.Brown  v.  Atlantic  Coast  Line  R.  Co., 
87  S.  C  214,  69  SB  510:  Southworth 
V.  Pecoa,  etc.,  R.  Co.,  (Tex.  Civ.  A.) 
118  SW  861;  Dallas  Cons.  Blectrlc 
St.  R.  Co.  V.  Chase.  (Tex.  Civ.  A.) 
118  SW  783;  Northern  Texas  Tract. 
Co.  V.  Danforth,  53  Tex.  Civ.  A.  419, 
116  SW  147;  Ramble  v,  San  Antonio, 
etc.,  R.  Co..  45  Tftx.  Civ,  A,  1022,  100 
SW  1022;  Mcllwaine  v.  Tacoma  R., 
etc.,  Co.,  72  Wash.  184.  129  P  1093. 
(2)  As  to  the  duty  of  defendant 
carrier  to  stop  Its  train  so  that 
plalntlir  could  alight  on  the  plat- 
form. St.  Louis,  etc.,  R.  Co.  v. 
Briggs.  87  Ark.  681.  113  SW  644.  (4) 
As  to  injury  to  boarding  passenger. 
Pormiller  v.  Detroit  United  R.  Co., 

164  Mich.  653,  130  NW  347;  Interna- 
tional, etc..  R.  Co.  V.  Kruger,  (Tex. 
Civ,  A.)  163  SW  677:  International, 
etc..  R.  Co.  V.  Anchonda,  33  Tex.  Civ. 
A.  24,  76  SW  667.  (6)  As  to  assault 
by  an  employee.  Johnson  v.  Washing- 
ton Water  Power  Co.,  62  Wash.  619, 
114  P  453.  (6)  As  to  Injury  by  a 
fellow  pasflenger.  Norfolk,  etc.,  R. 
Co.  V.  Blrchdeld,  106  Va.  809,  54  8E 
879. 

rb]    Xngfemottosa  baU  ndalaaOIaffi 

CI)  In  general.  Loulavllle,  etc.,  R. 
Co,  V.  Seale^  172  Ala.  480,  &6  8  ^37; 


ology  in  instmctioos,  snoh  as  are  not  ealcu- 
lated  to  mislead  the  jniy  or  to  prejudice  the 


Birmingham  R.,  etc.,  Co.  v.  Olrod,  184 
Ala.  10,  61  S  242,  137  AmSR  17;  Louis- 
ville, etc.,  R.  Co.  v.  Church,  165  Ala. 
329,  46  S  467,  ISO  AmSR  29;  Southern 
R.  Co.  V,  Cunningham,  152  Ala.  147, 
44  S  668;  Montgomery  St.  R.  Co.  v. 
Lewis,  148  Ala.  134,  41  S  736;  North 
Alabama  Tract.  Co.  v.  Daniel,  3  Ala. 
A.  428,  67  3  120;  Midland  Valley  R.  Co. 
V.  Hamilton,  it4  Ark.  81.  l&i  SW  640; 
Little  Rock,  etc.,  R.  Co.  v.  Cave- 
nesse,  48  Ark.  106.  2  SW  605; 
Wrlghtsville,  etc..  R.  Co.  v.  Joiner, 
136  Ga.  149.  71  SE  126;  Central  R. 
Co.  V.  Thompson,  76  Ga.  770;  Mc- 
Mahon  V.  Chicago  City  H.  Co.,  289 
111.  834.  88  NB  223  [aff  143  III.  A. 
608];  Prank  Parmelee  Co.  v.  Whee- 
lock,  224  111.  194,  79  NB  662  [aff  127 
III.  A.  6001;  Sass  v.  Chicago  City  R. 
Co.,  182  111.  A.  864;  Chicago  City  R. 
Co.  V.  Schmidt.  117  111.  A.  213  [aff 
217  111.  396,  75  NB  383];  Harvey  v. 
Chicago,  etc.,  R,  Co.,  116  111.  A.  507 
[aff  221  111.  242,  77  NB  669];  Battle 
V.  Chicago,  etc.,  R.  Co.,  124  Iowa  623, 
100  NW  6  43:  Chicago,  etc.,  R.  Co.  v. 
Ralston,  77  Kan.  196,  92  P  592  (pas- 
senger on  freight  train):  Yancy  v. 
Boston  BI.  R.  Co.,  205  Maaa.  163,  91 
N£  202,  137  AmSR  421,  26  LRANS 
1217-  Llndenbaum  v.  New  York,  etc., 
R.  Co.,  197  Mass.  214,  84  NB  129; 
Moore  v.  Saginaw,  etc.,  R.  Co.,  115 
Mich.  102.  72  NW  1112:  Illlnoia  Cent. 
K.  Co.  V.  Minor,  69  Mlsa.  710,  11  S 
101,  16  LRA  627:  Northam  -v.  United 
R.  Co.,  (Mo.)  176  8W  227;  Benjamin 
V.  Metropolitan  St.  R.  Co.,  246  Mo. 
698,  151  SW  91;  Willmott  v.  Corri- 
gan  Cons.  St.  R.  Co.,  106  Mo.  626,  16 
SW  600,  17  SW  490;  Wolven  v. 
Sprlngfleld  Tract.  C^:,  143  Mo.  A.  642, 
12S  SW  612:  Hunt  v.  Metropolitan 
St.  R.  Co.,  126  Mo.  A.  79,  102  SW 
1088:  Hinsler  v.  Sttx,  113  Mo.  A.  162, 
88  SW  108  (elevator  case);  Danett 
V.  North  Jersey  St.  R.  Co.,  75  N.  J.  L. 
630,  68  A  179;  International  etc.,  R. 
Co.  v.  Underwood,  64  Tex.  463;  Mia- 
sourl, etc.,  R.  Co.  V.  Middleton,  (Tex. 
Civ.  A.)  172  SW  1114:  Miasourl,  etc. 
R.  Co.  V.  Cook,  (Tex.  Civ.  A.)  166 
SW  463  (aa  to  duty  to  keep  depot 
warm) :  Missouri,  etc..  R.  Co.  v.  Max- 
well, (Tex.  Civ.  A^  120  8W  722; 
Oalveaton  Blectrlc  CO.  v.  Dickey,  59 
Tex.  Civ.  A.  472,  126  SW  822;  Texas, 
etc.,  R.  Co.  T.  Mosley,  (Tex.  Civ.  JL) 
124  SW  485;  International,  etc.,  R. 
Co.  V.  Doolan,  56  Tex.  Civ.  A.  60S, 
120  SW  1118  (aa  to  keeplns  the  sta- 
tion warm);  Hardin  v.  Fi  Worth, 
etc.  R  Co.,  (Tex.  Civ.  A.)  100  8W 
996;  International,  etc.,  R.  Co.  v. 
Hubbs,  37  Tex.  Civ.  A.  77,  82  SW 
1062;  Houston  Blectrlo  Co.  v.  Nelson, 
34  Tex.  Civ.  A.  72,  77  SW  978:  Texas 
Midland  R.  Co.  v.  Little,  (Tex.  Civ. 
A.)  77  SW  968  (unwarmed  depot); 
Missouri,  etc.,  R.  Co.  v.  Hay,  28 
Tex.  Civ.  A.  318.  67  SW  171;  Texas, 
etc,  R.  Co.  V.  Reich.  16  Tex.  Civ.  A. 
13,  38  SW  267;  Texas,  etc,  R.  Co,  v. 
Woods,  8  Tex.  Civ.  A.  462,  28  SW 
416;  Norfolk-Southern  R.  Co.  v. 
Tomlinaon,  116  Va.  163.  81  SE  89: 
Layne  v.  (Thesapeake.  etc.  R.  Co..  66 
W.  Va.  607,  67  SB  1103:  Zlmmer  v. 
Fox  River  Valley  Electric  R.  Co., 
1J8  Wis.  614,  96  NW  967.  (2)  In  an 
action  for  assault  by  an  employee. 
Beyer  v,  Birmingham  R.,  etc,  Co., 
186  Ala.  66.  64  S  609;  Wabash,  etc.. 
R.  Co.  v.  Rector,  104  111.  296.  (3) 
In  an  action  for  injury  to  a  passen- 
ger incurred  while  boarding  or  en- 
tering a  car  or  train.  Birmingham 
R.,  etc,  Co.  V.  Hawkins,  163  Ala.  86, 
44  S  983,  16  LRANS  1077;  St,  Louis, 
etc.,  R.  Co.  V.  Willlama,  117  Ark. 
32LI,  175  SW  411;  Larson  v.  Chicago, 
etc.,  R.  Co..  31  S.  D.  512,  141  NW 
353  (attempt  to  board  a  moving  train) ; 
Osborne  v.  Texas  Tract.  Co.,  (Tex. 
Clv.  A.)  134  SW  816:  St.  Louis  South- 
western R.  Co.  v.  Anderson,  69  Tex. 
Civ.  A.  800,  125  SW  628;  Deshoy  v. 
Milwaukee  Electric  R.,  etc..  Co..  110 
Wis.  412,  86  NW  973.  (4)  In  an  ac- 
tion for  Injury  to  an  alighting  pas- 
songer.  Birmingham  R.,  etc.  Co.  v. 
Landrum,  163  Ala.  192,  46  8  198,  127 


AmSR  25  (struck  by  another  oar)- 
Mobile  Light,  etc.,  Co.  v.  Walsh.  146 
Ala.  29B,  40  S  660;  (stopping  the  car 
at  an  un.<<afe  place);  City,  etc..  R.  Co. 
'v.  Svedborg.  20  App.  (D.  C.)  B43  faff 
194  U.  S.  201,  24  set  666.  48  L.  ed. 
936];  Georgia,  etc..  R.  Co.  v.  Thigpen, 
141  Ga.  90,  80  SB  626;  Central  of 
Georgia  R.  Co.  v.  Brown.  138  Ga. 
107,  74  SE  839  (as  to  a  safe  place 
to  alight);  Louisville,  etc..  Tract.  Co. 
v.  Korbe,  176  Ind.  460,  93  NE  6.  94 
NB  768  [rev  (A.)  90  NE  483];  Louis- 
ville, etc.,  R.  Co.  v.  Bakins,  103  Ky. 
465,  45  SW  629,  46  SW  496.  47  SW 
872,  20  KyL  736.  933;  Mabry  v.  Bos- 
ton Elevated  R.  Co..  214  Mass.  463, 
102  NB  309  (alighting  from  moving 
car):  McDonald  v.  City  Blectrlc  Co., 
137  Mich.  392,  100  NW  592;  Hurley 
V.  Metropolitan  St.  R.  Co..  120  Mo.  A. 
262,  96  SW  714;  Corum  v.  Metropoli- 
tan St.  R.  Co..  113  Mo.  A.  631,  88  SW 
143:  Doming  v.  Chicago,  etc.,  R.  Co., 
80  Ma  A.  152;  Buck  v.  Manhattan  R. 
Co.,  15  Dalv  276,  6  NYS  524;  Mis- 
souri, etc.,  R.  Co.  V.  Dunbar.  49  Tex. 
Clv.  A.  12,  108  SW  500;  Martin  V. 
St.  Louis  Southwestern  R.  Co.,  (Tex. 
Clv.  A.)  66  SW  1011:  Rapid  Transit 
R.  Co.  V.  Strong,  (Tex.  Cr.)  108  SW 
394.  (5)  As  to  the  condition  of  the 
car  platform.  Baltimore,  etc.,  R.  Co. 
V.  Trader,  106  Md.  635,  68  A  12 
(snow  and  Ice  on  the  platform).  (6) 
In  an  action  for  Injuries  caused  by 
fellow  passengers.  Baltimore,  etc.. 
R.  Co.  V.  Rudy,  118  Md.  42,  84  A  241; 
Twichell  V.  Pecos,  etc.,'  R.  Co.,  (Tex. 
Civ.  A.)  131  SW  242.  (7)  In  an  ac- 
tion for  injury  to  an  elevator  pas- 
senger. Hasonio  Fraternity  Temple 
Assoc  V.  ColUna.  210  111.  482,  71  NE 
898  [aft  110  111.  A.  604];  kleln  v. 
Fraser,  169  App.  Dlv.  812,  156  NYS 
to_damages.  ClUzens' 
Paaa.  R.  Cp.  v.  PankTT  Ky.  Op.  662. 

Vraawintlona  hbA  irardm  of  proof 
see  infral  1479. 

73.  Blrmin^am  R.,  etc,  Co.  v. 
King,  149  Ala.  504,  42  8  612.  See  alao 
Birmingham  R.,  etc.  Co.  v.  Mason, 
144  Ala.  287,  39  S  590,  6  AnnCas  929 
(holding,  however,  that  it  does  not 
follow  that  the  giving  of  such  a 
charge  eonatltutea  reveralble  error). 
See  generally  Trial  (88  Oyc  1600]. 

74.  St  Louis,  etc.,  R.  Co.  v. 
Woods,  96  Atk.  ill,  131  SW  869,  33 
LRANS  856:  Plummer  v.  Boaton  Bl. 
R.  Co.,  193  Maas.  499,  84  NE  849 
(holding  that  the  instruction  In  ques- 
tion should  not  be  taken  abstractly): 
Illinois  Cent.  R.  Co.  v.  Minor,  69 
Miaa,  710,  11  8  101,  16  LRA  627.  See 
also  Birmingham  R.,  etc.,  Co.  v.  Ma- 
son, 144  Ala.  387.  39  8  690,  6  AnnCaa 
929  (holding,  however,  that  the  ab- 
stractness  of  a  charge  stating  a  cor- 
rect proposition  of  law.  la  not  fatal). 

7B.  U.  S. — Cavln  v.  Southern  Pac. 
Co.,  136  Fed.  692,  69  CCA  386  [aff 
144  Fed.  248,  76  CCA  850]. 

Md. — Baltimore,  etc,  R.  Co.  v. 
Trader,  106  Md.  685,  68  A  12. 

Mo. — Oraefe  v.  St.  Louis  Transit 
Co.,  224  Mo.  232,  123  SW  835. 

N.  T. — Stern  v.  Westchester  Elec- 
tric R.  Co.,  99  App.  Div.  491,  90  NYS 
870. 

Tex. — Parvin  v.  International,  etc, 
R.  Co.,  (Clv.  A.)  64  SW  638  (held 
contradlctonr  aa  to  the  degree  of  oare 
required):  Missouri,  etc,  R.  Co.  v. 
Brown,  (clv.  A.)  39  SW  326. 


St.  Loula.  etc,  R.  Co,  v.  Wright.  106 
Ark.  269,  160  SW  706;  Roberts  v. 
Sierra  R.  Co.,  14  Cal.  A.  180,  111  P 
619,  627;  Wlggln  v.  Ayres,  2  Cal.  Un- 
rep.  C:aa.  ISf;  Chicago  City  R.  Co.  v. 
Carroll,  206  111.  218,  68  NE  1087  [aff 
102  HI.  A.  2021:  Indlanapolla  St.  R. 
Co.  V.  Hockett,  159  Ind.  677.  66  NB 
39;  Hoffman  v.  Cedar  Rantds,  etc..  R. 
Co.,  167  Iowa  656,  189  NW  166.  Ann 
Caal915C  905;  Devlne  v.  Chicago,  etc., 
R.  Co..  100  Iowa  692.  69  NW  1042: 
Bolton  V.  Miasourl  Pac  R.  Co.,  171 
Mo.  92,  72  SW  530;  Peary  v.  Metro; 
pollUn  at.  R.  Co..Am  Ho.  76.  jS2  S'W 
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rights  of  the  other  party,  are  immaterial,  and  do 
not  constitute  reversible  error.'"  And  although  an 
instruction  is  erroneous  as  an  abstract  proposition, 
if  when  construed  with  reference  to  the  pleadings 
and  evidences  it  is  free  from  error,  it  is  a  harmless 
error." 

4S2:  Brod  v.  St.  Louis  Transit  Co., 
lis  Mo.  A.  202,  91  SW  993;  Ma^uire 
V.  St.  Louis  Transit  Co.,  103  Mo.  A. 
4B9,  78  SW  S3S  (holding  that  an  In- 
struction declering  It  nefflieence, 
after  stopping  a  street  car  to  let  on 
a  passenger,  to  start  It  before  he  had 
a  reasonable  time  "to  get  upon  said 
car  and  to  a  place  of  safety  therein," 
was  proper,  and  was  not  Inconsistent 
with  an  Instruction  stating  the  duty 
to  bold  the  cars  stationary  a  reason- 
able time  to  enable  persons  "safely 
to  board  such  cars");  Gulf.  etc..  R. 
Co.  V.  Farmer.  (Tex.  Civ.  A.)  108 
SW  729;  Wickbam  v.  Leftwlch.  112 
Va.  225,  70  SE  603. 

76.  Ala. — Southern  R.  Co.  v.  Bur- 
gess. 143  Ala,  364,  42  S  35. 

Ark. — Missouri,  etc.,  R.  Co.  v. 
Daniels,  9S  Ark.  362.  136  SW  661;  St. 
I^ouis,  etc..  B.  Co.  V.  Price,  83  Ark. 
437.  104  SW  157. 

Cal. — Fisher  v.  Southern  Pac.  R. 
Co.,  89  Cal.  399.  26  P  894. 

Ga. — Seaboard  Air-Line  R.  Co.  v. 
Bradley,  125  Ga.  193,  64  SE  69,  114 
AmSR  196;  Central  of  Georgia  R. 
Co.  V.  Johnston.  106  Qa.  130,  32  SB 
78;  Central  R.  Co.  v.  Thompson,  76 
Ga.  770. 

111. — Chicago  City  R.  Co.  v.  Smith. 
226  111.  178,  80  MC  716  [atl  124  111. 
A.  627];  Chicago,  etc..  R.  Co.  v.  Dick- 
son, 143  111.  368,  32  NE  380:  Bast  St. 
Louis  R.  Co.  V.  Gray.  136  111.  A-  642. 

Jnd. — Indiana  Union  Tract.  Co,  v. 
Smalley.  44  Ind.  A.  172.  88  NE  867. 

Ky. — wilder  v.  Louisville  R.  Co.. 
157  Ky.  17,  162  SW  6B7;  Louisville 
R.  Co.  V.  Wellington,  187  Ky.  719, 
126  SW  370.  128  SW  1077;  Louisville, 
etc.,  R.  Co.  V.  Popp.  06  Ky.  99,  27 
SW  992.  16  KyL  369. 

Mo. — Loftus  V.  Metropolitan  St.  R. 
Co..  220  Mo.  470,  119  SW  942:  Peck 
V.  St.  Louis  Transit  Co..  178  Mo.  617. 
77  SW  736;  Jackson  v.  Grand  Ave- 
nue R.  Co..  118  Mo.  199,  24  SW  192; 
Furnish  v.  Missouri  Pac.  R.  Co.,  102 
Mo.  438.  13  SW  1044.  22  AmSR  781; 
Ridenhour  v.  Kansas  City  Cable  K. 
Co.,  102  Mo.  270,  13  SW  889,  14  SW 
760;  Davis  v.  Metropolitan  St.  R.  Co., 
(A.)  177  SW  1097;  Green  v.  Metro- 
politan St.  R.  Co.,  122  Mo.  A.  647. 
89  SW  28;  Barr  v.  St.  Louis,  etc..  R. 
Co.,  114  Mo,  A.  425.  90  SW  107;  Aston 
V.  St.  Louis  Transit  Co..  105  Mo.  A. 
226.  79  SW  999;  Elkenberry  v.  St. 
Louis  Transit  Co..  103  Mo.  A.  442. 
80  SW  360;  Maxey  v.  Metropolitan 
St.  R.  Co.,  95  Mo,  A.  303.  68  SW  1063. 

N.  J. — Gellatty-v.  New  Jersey  Cent. 
H.  Co..  86  N.  J.  L.  416,  92  A  279. 

Tex, — Gallagher  v.  Bowie,  66  Tex. 
266.  17  SW  407;  Texas,  etc..  R,  Co.  v. 
Boleraan.  (Civ.  A.)  112  SW  805;  St. 
Louis  Southwestern  R.  Co.  v.  Haynes. 
(Civ.  A.)  86  SW  924;  Texas,  etc..  R. 
Co.  V.  Adams.  32  Tex.  Civ.  A.  112, 
72  SW  81 :  Central  Texas,  etc..  R. 
Co.  V.  Hoard.  (Civ.  A.)  49  SW  142; 
Missouri,  etc..  R.  Co.  v.  Miller,  15 
Tex.  Civ.  A.  4a8.  39  SW  583. 

Utah. — ^Mathis  v.  Southern  Pac. 
Co.,  81  Utah  507.  88  P  668. 

Sea  generally  Trial  [38  Cyc  1809]. 

[a]  ninatmttonStf— <  1 )  The  ex- 
pression "a  high  degree  of  care"  is 
not  the  legal  equivalent  of  reason- 
able care,  and  an  Instruction  that  the 
former  must  be  exercised,  when  the 
duty  of  defendant  was  to  use  the 
latter.  Is  technical  error  which  is, 
however,  harmless  In  a  case  of  the 
handllne  of  violent  explosives,  where 
reasonaole  care  is  necessarily  a  high 
degree  of  care.  Gellatty  v.  New  Jer- 
sey Cent.  R.  Co..  86  N.  J.  L.  416,  92 
A  279.  ( 2 )  The  use  of  th e  word 
"ample"  Instead  of  the  word  "sum- 
dent,"  In  an  Instruction  as  to  the 
length  of  time  that  a  train  should 
stop  at  a  station,  In  order  to  permit 
pausnvers  to  aught.  Is  not  reversl- 


Instnictions  as  a  whole.  To  be  sufficient,  an  in 
struction  should  be  complete  in  itself  but  the 
charge  is  to  be  considered  as  a  whole,  and  the  fact 
that  one  part  of  it,  considered  separately,  m^ht 
be  open  to  objection  ordinarily  does  not  vitiate  it, 
if  it  is  correct  in  its  entirety.     But  an  erroneous 


ble  error,  although  the  word  "suffi- 
cient" is  more  appropriate.  St.  Louis 
Southwestern  R.  Co.  v.  Haynes.  (Tex. 
Civ.  A.)  86  SW  934.  (3>  An  Instruc- 
tion, in  an  action  for  damages  for 
injuries  received  while  attempting  to 
board  a  car.  that  if.  while  plalntUf 
was  boarding  a  car.  defendant's 
motorman  started  th©  car,  so  as  to 
drag  plaintiff  from  the  platform 
from  which  defendant  wae  accus- 
tomed to  receive  passengers,  thereby 
injuring  him.  plaintiff  was  entitled 
to  recover,  required  the  jury  to  find 
facts  constituting  n^llgence,  and  the 
omission  of  the  word  "negligence" 
was  not  erroneous.  Barr  v.  St. 
Louis.' etc.,  R.  Co..  114  Mo.  A.  425.  90 
SW  107.  (4)  Where  a  street  car  com- 
pany was  entitled  to  an  instruction 
that  it  was  not  guilty  of  negli- 
gence unless  a  car  had  "stopped" 
when  a  passenger  attMUpted  to 
alight,  the  use  of  the  term  "stopped 
stilt"  was  no  abuss  of  the  right. 
Peek  V.  St.  Louis  Transit  Co.,  178 
Mo.  617.  77  SW  736. 

77.  Trl-Clty  R.  Co.  v.  Wlden- 
hoeft,  118  III.  A.  681;  Buck  v.  Man- 
hattan R.  Co..  15  Daly  276,  6  NTS 
624.  See  generally  Trial  [38  Cyc 
17771. 

[a]  An  omission  In  an  instruction 
is  harmless  where  the  p»oof  shows  a 
clear  case  of  liability  against  de- 
fendant. Tri-City  R.  Co.  v.  Wieden- 
hoeft,  lis  111.  A.  681. 

78.  U.  S. — Central  Vermont  R.  Co. 
V,  Cauble.  228  Fed.  876,  143  CCA  274; 
Southern  Pao.  Co.  v.  Schuyler,  136 
Fed.  1015,  68  CCA  409  (as  to  care  re- 
quired   in    regard    to    condition  of 

Ark.— St,  Louis,  etc.,  R.  Co.  v.  Lea- 
mons,  82  Ark.  604,  102  SW  863;  Choc- 
taw, etc..  R.  Co.  V.  Hlckey,  81  Ark. 
579.  99  SW  839;  St.  Louis,  etc.,  R. 
Co.  V.  Cleere.  76  Ark.  377.  88  SW 
995;  Barrlnger  v.  St,  Louis,  etc.,  R. 
Co,,  73  Ark.  648,  86  SW  94,  87  SW 
814;  St.  Louis,  etc^  R.  Co.  v.  Black- 
burn, 16  SW  469;  Eureka  Springs  R, 
Co.  v.  Tlmmons,  61  Ark.  459,  11  SW 
690. 

Cal. — Cody  v.  Market  St,  R.  Co.. 
148  Cal.  90.  82  P  666;  Roberta  v. 
Sierra  R.  Co..  14  Cal.  A.  180.  Ill  P 
519.  627;  French  v.  Pacific  Electric 
R.  Co..  1  Cal.  A.  401,  82  P  395;  Tobin 
v.  Omnibus  Cable  Co.,  4  Cal.  Unrep. 
Cas.  214,  34  P  124. 

Colo. — Colorado  Springs,  etc.,  R, 
Co.  V.  Marr.  26  Colo.  A.  48,  141  P 
142. 

Fla, — Florida  R.  Co.  v.  Dorsey,  69 
Fla.  260,  52  S  963, 

Qa. — Georgia  R.,  etc.,  Co.  v. 
Wheeler,  141  Ga.  363.  80  SB  993; 
Central  of  Georgia  R.  Co.  v.  Brown. 
138  Ga,  107.  74  SE  839;  Georgia  R^ 
etc.,  Co.  V.  TIce.  124  Ga,  459.  52  SE 
916.  4  AnnCas  200  and  note;  Georgia 
R..  etc.,  Co.  V.  Reeves.  123  Ga.  697. 
61  SE  610;  Western,  etc.,  R.  Co.  v. 
Burnham.  123  Ga.  28.  50  SE  984: 
Macon  Cons.  St.  R.  Co.  v,  Barnes,  118 
Ga.  212,  38  SE  756. 

Ill, — East  St.  Louis,  etc..  R.  Co.  v. 
Zlnk,  229  III.  180,  82  NE  283;  Chi- 
cago City  R.  Co.  V.  Smith.  226  111. 
178.  80  NE  716  faft  124  111.  A.  627]; 
Masonic  Fraternity  Temple  Assoc.  "v. 
Collins.  210  111.  482.  71  NE  396  [aff 
110  111.  A,  504]  (elevator  passenger); 
Chicago,  etc.,  R.  Co.  v.  Lewis.  14G 
111.  67,  33  NB  960. 

Ind. — Evansvllle.  etc.,  R.  Co.  v. 
Duncan,  28  Ind.  441,  92  AmD  822: 
Chicago,  etc..  R.  Co.  V.  Orlmm,  26 
Ind.  A.  494,  57  NE  640. 

Iowa. — Fitch  v.  Mason  City.  etc.. 
Tract.  Co.,  124  Iowa  666.  100  NW  618; 
Cronk  V.  Wabash  R.  Co..  128  Iowa 
349.  98  NW  884:  Flanagan  v.  Balti- 
more, etc.,  R.  Co.,  83  Iowa  689,  BO 
NW  60. 


Ky. — South  Covington,  etc.,  R,  Co, 
v.  Smith,  86  SW  970,  27  KyL  811. 

Md. — Western  Maryland  R.  Co.  v. 
State,  96  Md.  637,  S3  A  969. 

Mass. — Isbell  v.  Pittsfield  Electric 
St.  R.  Co..  196  Mass.  296,  82  NB  3; 
Marshall  v.  Boston,  etc.,  R.  Co.,  196 
Mass.  284,  81  NE  196. 

Mich. — Marshall  v.  Wabash  R.  Co.-. 
184  Mich.  69S,  151  NW  6»<:  Buraess 
v.  Stowe,  134  Mich.  204,  »S  NW  29 
(elevator  passenger). 

Mo. — Joyce  v.  Metropolitan  St.  R. 
Co.,  219  Mo.  344,  118  SW  21;  Rearden 
V.  St.  Louis,  etc.,  R.  Co.,  215  Mo.  106, 
114  SW  961;  Grace  v.  St.  Louis  R. 
Co.,  166  Mo.  296,  56  SW  1121;  Smith 
V.  Chicago,  etc.,  R.  Co.,  108  Ho.  24S, 
18  SW  971;  Owens  v.  Kansas  City, 
etc.,  R,  Co..  96  Ho.  1«9.  8  SW  250, 
6  AmSR  39 ;  Muehlhausen  v.  St. 
Louis  R.  Co..  91  Mo.  332,  2  SW  315; 
Dye  V.  Chicago,  etc,  R.  Co..  ISS  Mo. 
A.  264,  115  SW  497;  Skiles  v.  St. 
Louis,  etc.,  R.  Co..  130  Mo.  A.  162, 
108  SW  1082;  Randolph  v.  Metro- 
poUUn  St.  R.  Co..  126  Ho.  A.  620. 
102  SW  1086;  Nelson  v.  Metropolitan 
St.  R.  Co..  il3  Ho.  A.  702.  88  SW 
1119:  Ilges  T.  St.  Louis  Transit  Co., 
102  Mo,  A.  629.  77  SW  98;  Uurphy  v. 
St.  Louis  Transit  Co.,  96  Ho.  A.  272, 
70  SW  169. 

N,  J. — Nlrk  V,  Jersey  City,  etc, 
St.  R.  Co.,  76  N.  J.  L.  642,  «8  A  158. 

N.  Y. — Kay  v.  Metropolitan  St.  R. 
Co.,   29  App.   Dlv.  466.  51    NYS  724 

Srev  on  other  grounds  163  N.  T,  447, 
7  NE  761];  McCabe  v.  Manhattan 
R,  Co,,  3  Sllv.  Sup.  324.  6  NYS  418. 
Compare  Gllbertson  v.  Forty-Second 
St„  etc.,  R.  Co,,  14  App.  Div.  294.  41 
NYS  782. 

N.  C, — Ruftln  V.  Atlantic,  etc,  R. 
Co..  142  N.  C.  120.  55  SE  86. 

Pa. — Millwood  Coal,  etc,  Co.  v. 
Madison.  1  Pa,  Cas.  122,  2  A  39;  New 
York,  etc..  R.  Co,  v.  Daugherty.  11 
WklyNC  437. 

S.  C. — Jernlgan  v.  Atlantic  Coast 
Line  R.  Co.,  102  S.  C.  62.  86  SE  198; 
Anderson  v.  South  Carolina,  etc.,  R. 
Co..  81  S.  C.  1,  61  SB  1096. 

Tenn, — Memphis  St.  R.  Co.  v.  Nor- 
rls,  108  Tenn.  632,  69  SW  325. 

Tex. — ConwUl  v.  Gulf,  etc.,  R.  Co., 
86  Tex.  96,  19  SW  1017;  Galveston, 
etc.,  R.  Co.  v.  Thornsberry,  17  SW 
621 ;  International,  etc.,  R.  Co.  v. 
Ford.  (Civ.  A.)  118  SW  1137;  Galves- 
ton, etc.,  R.  Co.  V.  Morrison,  46  Tex. 
Clv.  A.  186,  102  SW  143;  Houston, 
etc.,  R.  Co.  V.  Easton,  44  Tex.  Clv. 
A.  96.  97  aw  833:  St.  Louis  South- 
western R.  Co.  V.  Parks,  40  Tex,  Civ. 
A.  480,  90  SW  343;  Johnson  v.  Gal- 
veston, etc..  R.  Co.,  27  Tex.  Clv.  A. 
616.  66  SW  906;  International,  etc..  R. 
Co.  V.  Williams.  20  Tex.  Civ.  A.  687, 
50  SW  732;  Houston,  etc.,  R.  Co.  v. 
Richards.  20  Tex.  Clv.  A.  203,  49  SW 
687;  Texas,  etc.,  R.  Co.  v.  Hum- 
phries. 20  Tex.  Civ.  A.  28,  48  SW 
201;  Gulf,  etc..  R.  Co.  v.  Killebrew. 
(Civ.  A.)  20  SW  1005  [rev  20  SW 
182]. 

Wash.^Ollmore  v.  Seattle,  etc,  IL 
Co..  29  Wash.  150.  69  P  743. 

Wis. — ^Werner  v.  Chicago,  etc..  R. 
Co..  105  Wis.  300,  81  NW  416;  Hem- 
mtngway  v.  Chicago,  etc.,  R.  Co.,  72 
Wis.  42.  37  NW  804.  7  AmSR  82S. 

[a]  Thus,  an  Instruction  that  the 
undertaking  of  a  railroad  company 
Is  to  carry  passengers  safety  to  their 
destination  is  not  misleading  when 
taken  in  connection  with  an  mstruc- 
tion  that  the  greatest  degree  of  care 
is  that  consistent  with  tne  mode  of 
transportation,  and  not  the  utmost 
degree  of  care  of  which  the  mind  can 
conceive.  Chicago,  etc.,  R.  Co.  v. 
Grimm.  25  Ind.  A.  494,  67  NE  640. 

Ooutrnotton  as  %  wlu>l«  gvasnlly 
see  Trial  [38  Cyc  1778]. 

Bm»  oHTsd  1>T  glTiag'  oOw  la- 
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instruction  is  not  cured  by  a  subsequent  contradic- 
tory instruction,^  unless  the  latter  makes  direct 
reference  to,  and  withdraws  or  qualifies,  the  erro- 
neous instruction;^  or  by  an  instruction  which  does 
not  correct  the  fault  of  the  erroneous  instmction,^^ 
or  which  has  no  relation  to  it;^^  and  it  has  been 
held  that  each  instruction  must  state  the  law  cor- 
rectly as  far  as  it  goes,  and  that,  if  an  instruction 
erroneously  stating  the  law  is  given,  it  is  reversihle 
error,  although  the  proper  limitations  are  stated  in 
other  instructions.®* 

1475]  (2)  Requests  for  Inatntctions."  It  is 
error  to  refuse  a  properly  requested  instruction  on  a 
material  matter  which  is  not  soffieienfjiy  covered  by 
other  instructions  given.""  But  a  requested  instruc- 


tion need  not  ordinarily  be  given  in  the  exact  lan- 
guage in  which  it  is  recraested;  it  is  sufficient  if  it 
is  covered  in  substance;^  and,  in  the  absence  of  a 
statute  or  rule  of  court  prohibiting  it,  the  court 
may  modify  a  defective  or  erroneous  instruction 
requested,  and  give  it  in  its  modified  iona"  pro- 
vided that,  as  modified,  the  instruction  is  not  an 
improper  statement  of  the  law  as  applied  to  the 
facts  of  the  case.**  Where  a  requested  instruction 
contradicts  correct  and  appropriate  instructions  al- 
ready given,  it  is  error  to  give  it  without  modifica- 
tion.*"  It  is  not  error  to  refuse  a  requested  instruc- 
tion on  matters  already  substantially  covered  by 
other  instructions."  Requested  instructions  are 
also  properly  refused,  if  as  applied  to  the  facts  of 


•tnaotiooa  rmaraUy  see  Trial  [38 
Cyo  1782]. 

79.  McDonald  v.  City  Electric 
Co.,  137  Mich.  392,  100  NW  592: 
Illinois  Cent.  K.  Co.  v.  Minor,  69 
MlBB.  710,  11  S  101,  16  L.RA  627; 
Missouri,  etc.,  R.  Co.  v.  Mills,  27  Tex. 
Civ.  A.  246.  65  SW  74.  See  generally 
Trial  [38  Cyc  1783  text  and  note  83]. 

80.  Missouri,  etc.,  R.  Co.  v.  Mills, 
27  Tex.  Civ.  A.  245,  65  SW  74. 

81.  Abney  v.  Indiana  Union  Tract. 
Co.,  41  Ind.  A.  63.  83  NE  387. 

83.  Wagner  v.  Atlantic  Coast  Line 
R.  Co..  147  N.  C,  815,  61  SE  171,  19 
LRAN3  1028. 

83.  Rabner  v.  Chicago  City  R.  Co.. 
233  111.  169,  84  NE  201  [rev  133  III. 
A.  628].  See  generalty  Trial  [38 
Cyc  17R2  text  and  note  81]. 

84.  Xegnasts  for  lutnutlonfl 
BWienllr  see  Trial  [38  Cyo  1690]. 

85.  U.  S. — St.  Louis  Transit  Co. 
V.  Thompson.  137  Fed.  713,  70  CCA 
406. 

Ala, — Alabama  City,  etc.,  R.  Co.  v. 
Bullard,  167  Ala.  618,  47  S  67S. 

Qa. — Southern  R.  Co.  v,  Nappler, 
138  Ga,  81,  74  SE  778;  Georgia  South- 
ern, etc.,  R.  Co.  V.  Overstreet,  17  Ga. 
A.  629,  67  SB  909. 

111.— North  Chicago  St.  R.  Co.  v. 
Palkey,  203  111.  226,  67  NB  793 ; 
ScAroeder  v.  Bast  St.  Louis,  etc.,  R. 
Co..  186  111.  A.  682;  Gannon  v.  thl- 
cago  R.  Co..  186  111.  A.  124:  Chicago 
City  R.  Co.  V.  Flynn,  131  111.  A.  602; 
Chicago,  etc.,  R.  Co.  v.  Stoneclpher, 
90  111.  A.  611. 

Iowa. — Cohen  v,  Sioux  City  Tract. 
C0„  141  Iowa  469,  119  NW  964. 

Ky. — Houghton  v.  LoufsvIUe  R. 
Co.,  81  SW  695.  26  KyL  393. 

Md. — Baltimore  City  Pass.  R.  Co. 
V.  Nugent,  86  Md.  349,  38  A  779,  39 
LJIA  161. 

Mass. — Thayer  v.  Old  Colony  St.  R. 
Co..  214  Mass.  234,  101  NE  368,  44 
LRANS  1126,  AnnCasl914B  865. 

Mich. — Keeley  v.  City  Electric  R. 
Co.,  168  Mich  79,  133  NW  1085. 

Mo. — Orcutt  V.  Century  BIdg.  Co., 
201  Mo.  424,  99  SW  1062.  8  LRANS 
929;  Behen  v.  St.  Louis  Transit  Co.. 
186  Mo.  430,  85  SW  346;  Sharp  v. 
Kansas  City  Cable  R.  Co.,  114  Mo. 
94.  20  SW  93;  Ely  v.  St.  Louis,  etc., 
R.  Co.,  77  Mo.  34;  Fornoff  v.  Columbia 
Taxlcab  Co.,  179  Mo.  A.  620,  162  SW 
699;  Bruce  v.  Chicago,  etc.,  R,  Co., 
136  Mo.  A.  204,-116  SW  447. 

Nebr. — Shanahan  v.  Chicago,  etc., 
R.  Co.,  90  Nebr.  637.  134  NW  276. 

N.  T, — Brown  v.  Manhattan  R.  Co., 
82  App.  Dlv.  222.  81  NTS  75B;  Kan- 
trowitz  V.  Metropolitan  St.  R.  Co., 
63  App.  Dlv.  66,  71  NTS  394;  Savage 
V.  Third  Ave.  R.  Co.,  29  App.  Div. 
656.  51  NTS  1066;  Lamline  v.  Hous- 
ton, etc.,  R.  Co..  14  Daly  144.  6 
NTSt  248;  Ganlard  v.  Rochester 
Cl^.  etc..  R.  Co..  7  NTSt  103. 

Tex. — Missouri,  etc..  R,  Co.  v. 
Middleton,  (Civ.  A.)  172  SW  1114; 
Gulf,  etc..  R.  Co,  V.  Guess,  (Civ.  A.) 
154  SW  1060;  Trinity,  etc..  R.  Co.  v. 
Carpenter.  (Civ.  A.)  132  SW  837; 
Missouri,  etc..  R.  Co.  v.  Gerren.  57 
Tex.  Civ.  A.  34.  121  SW  905;  interna- 
tional, etc..  R.  Co.  V.  Washington,  B4 
Tex.  Civ.  A.  166,  117  SW  992;  Hous- 
ton, etc^  R.  Co.  V.  Johnson.  (Civ.  A.) 
103  SW  239;  Gulf.  etc..  R.  Co.  v. 
Turner.  (Civ.  A.)  93  SW  19B;  Hous- 


ton Electric  Co.  v.  Nelson,  34  Tex. 
Civ.  A.  72,  77  SW  978;  Gulf,  etc.,  R. 
Co.  v.  Phillips,  32  Tex.  Civ.  A.  238, 
74  SW  793:  Galveston,  etc.,  R.  Co.  v. 
Mathes,  (Civ.  A.)  73  SW  411:  St. 
Louis  Southwestern  R.  Co.  v.  Rlcketts 
(tMv.  A.)  62  SW  424;  Central  Texas, 
etc.,  R  Co.  v.  Hoard,  (Civ.  A.)  49  SW 
142;  Missouri,  etc.,  R.  Co,  v.  Miller, 
8  Tex.  Civ.  A.  241,  27  SW  905. 

Utah. — Major  v.  Oregon  Short- 
Line  R.  Co.,  21  Utah  141,  59  P  222. 

Va. — Norfolk-Southern  R,  Co.  v. 
Tomllnson.  116  Va,  153,  81  SE  89. 

Wash. — Gllcher  v.  Seattle  Electric 
Co.,  69  Wash.  78,  124  P  218. 

Wis. — Hardy  v.  Milwaukee  St.  R. 
Co.,  89  Wis.  183,  61  NW  771. 

[a]  A  oharf*  on.  •zamplar?  dam- 
agt»,  when  requested,  is  proper  in  an 
action  dgalnst  the  carrier  for  assault 
and  battery  on  a  passenger  In  a 
street  car  who  was  maliciously  as- 
saulted by  the  conductor.  Icken- 
roth  v.  St.  Louis  Transit  Co.,  102 
Mo,  A.  597,  77  SW  162. 

[b]  Where  tlw  anestlon  of  the 
owneraliip  of  ntllroad  tracks  is  a 
ooatrovertcd  and  vital  ism*  In  a  case, 
It  la  error  to  refuse  to  Instruct  the 
jury  that,  if  they  believe  from  the 
evidence  "that  the  passenger  train 
upon  which  plaintiff  was  riding  at 
the  time  in  question  was  upon  a  track 
which  was  not  owned  or  controlled  at 
said  time  by  the  defendant,  then  as  a 
matter  of  law,  the  plaintiff  cannot 
recover,"  ajid  It  Is  likewise  improper 
to  refuse  to  submit  to  the  jury  a 
special  Interrogatory  on  the  same 
subject.  Pittsburgh,  etc.,  R.  Co.  v. 
Fltzpatrlck,  112  111.  A.  152,  155. 

86.  HolTman  v.  Cedar  Rapids,  etc.. 
R.  Co..  157  Iowa  655,  189  NW  166, 
AnnC^sl916C  906;  St.  Louis  South- 
western R.  Co.  V.  Johnston,  (Tex. 
Civ.  A.)  94  SW  162.  See  generally 
Trial  [38  Cyc  1704]. 

87.  Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Leflar,  104  Ark.  628,  149  SW  630; 
Barrlnger  v.  St.  Louis,  etc.,  R.  Co., 
73  Ark.  648,  86  SW  94,  87  SW  814. 

Cal.— Roberta  v.  Sierra  R.  Co.,  14 
Cal.  A.  180,  111  P  619,  527. 

in.— Chicago  City  R.  Co.  v.  Hey- 
denburg.  118  111.  A.  387;  Trembley 
v.  Trl-CIty  R.  Co.,  113  III.  A.  66. 

Ky, — Louisville,  etc.,  R.  Co.  v.  Fox, 
11  Bush  495. 

Mo. — Price  v.  Metropolitan  St.  R. 
Co.,  220  Mo.  436.  119  SW  932,  132 
AmSR  688;  Williamson  v.  St.  Louis 
Transit  Co.,  202  Mo.  346,  100  SW 
1072;  McCaffrey  v.  St.  Loula,  etc.,  R. 
Co.,  192  Mo.  144,  90  SW  816;  New- 
comh  V.  New  Tork  Cent.,  etc.,  R.  Co., 
182  Mo.  687,  81  SW  1069;  CTiltty  v. 
St.  Louis,  etc..  R.  Co.,  166  Mo.  43fi, 
65  SW  959;  Klnyoun  v.  Metropolitan 
St.  R.  Co..  153  Mo.  A.  479.  134  SW 
15;  Flynn  v.  St.  Louis  Transit  Co.. 
113  Mo.  A.  185.  87  SW  560. 

Nev. — Schafer  v.  Gilmer,  13  Nev. 
330. 

Pa. — Becker  v.  Buffalo,  etc.  Tract. 
Co.,  52  Pa.  Super.  93. 

Tex. — Missouri  Pac.  R.  Co.  v. 
Worthman,  73  Tex.  25,  10  SW  741, 
3  LRA  368. 

Va. — Roanoke  R.,  etc.,  Co.  v.  Ster- 
rett.  108  Ya.  533,  62  SE  386,  128 
AmSR  971,  19  LRANS  316. 

See  generally  Trial  [38  Cyc  1720]. 

88.  Gannon  v.  Chicago  R  Co.,  185 


111.  A.  124;  Krock  v,  Boston  El.  R. 
Co.,  214  Mass.  398.  101  NE  968, 

88.  Steptoe  V,  St.  Louis,  etc.,  R. 
Co.,  119  Ark.  75,  177  SW  417. 

90.  U.  S.— City,  etc.,  R.  Co.  v. 
Svedborg,  194  U.  S.  201.  24  SCt  666, 
48  L.  ed.  935  [aff  20  App.  (D.  C.) 
543];  Southern  Pac.  Co.  v.  Schuyler, 
135  Fed.  1016,  68  CCA  409;  Doyle  v. 
Boston,  etc.,  R.  Co.,  82  Fed.  869,  27 
CCA  26«. 

Ariz. — Southern  Pac,  Co.  v.  Hogan. 
13  Ariz.  34,  108  P  240,  29  LRANS 
813. 

Ark,— Midland  Valley  R.  Co.  v. 
Hamilton,  84  Ark.  81,  104  SW  640. 

D.  C. — Dixon  v.  Great  Falls,  etc, 
R.  Co.,  43  App.  206. 

111. — Prank  Parmelee  Co.  v. 
Wheelock,  224  111.  194^79  NB  662 
raff  127  111.  A.  5001;  ■*P'est  Chicago 
St.  R,  Co.  V.  Lleserowltz,  197  111.  607, 
64  NE  718  [aff  99  111.  A,  591];  North 
Chicago  St.  R.  Co,  v.  Williams,  140 
111.  215,  29  NB  672;  Illinois  CenL  R. 
Co,  V.  Treat,  76  III.  A.  827  [aff  179 
III.  576,  54  I^E  290]. 

Ind. — Ohio.  etc..  R,  Co.  v.  Voi^t, 
122  Ind.  288.  23  NB  774. 

Iowa. — Andrews'  y.  Chicago,  etc.,  R. 
Co..  86  Iowa  677,  63  Nwftrf, 

Kan. — Peterson  v.  Baker.  78  Kan. 
337.  97  P  373, 

Mich. — Greenfield  v.  Detroit,  etc., 
R.  Co..  133  Mich.  657,  96  NW  646. 

Mo. — Grace  v.  St.  I^ouis  R.  Co., 
166  Mo.  296.  66  SW  11X1;  Baslcett  v. 
Metropolitan  St.  R.  Co..  1S3  Ho.  A. 
725,  101  SW  138. 

N.  Y.-.— Ferry  v.  Manhattan  R.  Co., 
118  N.  T.  497,  23  NB  822  (aff  54  N. 
T.  Super.  326];  McCherry  v.  Snare, 
etc.,  Co..  130  App.  Div.  241,  114  NTS 
674  [aff  198  N,  Y.  632  mem.  92  NB 
1090  mem];  Frank  v.  Metropolitan 
St.  R.  Co..  91  App,  Dlv,  486,  86  NTS 
1018;  Lyle  v.  Manhattan  R.  Co..  5 
Silv.  Sun.  276.  6  NTS  326  [aff  127 
K.  Y.  668  mem,  28  NE  264  mem]. 

Or. — Anderson  v.  City,  etc.,  R.  Co. 
42  Or.  606,  71  P  669. 

S.  C. — Hull  V.  Seaboard  Air  Line  R. 
Co..  76  S.  C.  278,  57  SB  28,  10  LRANS 
1213. 

Tex, — Kansas,  etc.,  R,  Co,  v.  Dor- 
ough,  72  Tex.  108,  10  SW  711;  Inter- 
national, etc..  R.  Co.  v,  Duncan,  66 
Tex.  Civ,  A.  440,  121  SW  362;  Gal- 
veston, etc.,  R.  Co.  V.  Berry,  49  Tex. 
Civ.  A.  621.  109  SW  893;  Galveston, 
etc..  R.  Co,  V,  Albertl.  47  Tex.  Civ. 
A.  32,  lOS  SW  699;  Missouri,  etc., 
R.  Co.  V.  Byrd.  40  Tex.  Clv.  A.  315. 
89  SW  991:  International,  etc.,  R.  Co. 
V.  Satterwhite.  19  Tex.  Civ.  A.  170. 
47  SW  41;  Durnett  v.  Gulf  City  R., 
etc,  Co..  (Civ.  A.)  37  SW  S36:  Mis- 
souri, etc,  R.  Co.  V,  Cook,  12  Tex. 
Civ.  A.  203,  33  SW  669. 

[a]  Por  Instance,  (1)  a  refusal  to 
charge  that  defendant  cannot  b© 
guilty  of  wantonness  or  willfulness 
unless  It  has  been  guilty  of  miscon- 
duct or  malice  Is  not  prejudicial, 
where  the  court  charged  that  It  takes 
more  than  gross  negligence  to  show 
willfulness  or  wantonness.  Hull  v. 
Seaboard  Air  Line  R.  Co..  76  S.  C. 
278,  57  SE  28,  10  LRANS  1213.(2) 
The  trial  court  Is  not  bound  to  grant 
an  Instruction  which  assumes  that 
there  Is  no  evidence  of  negligence  on 
the  part  of  the  conductor  of  a  street 
car  toward  a 


Digitized 


1088    [IOC.  J.] 


CABBIEB8 


[§§  1475-1476 


the  case  th^  fail  to  state  the  law  oorreetly,*^  or 
are  so  worded  as  to  be  ealenlated  to  mislead  the 
jury,"  or  are  on  immaterial  or  unessential  matters, 
or  on  matters  not  in  issne." 

[$  1476]  (3)  Invading  Province  of  Jury.  Issues 
of  fact  must  be  submitted  to  the  jury**  by  instrac- 


tions  which  clearly  and  fully  state  and  define 
them;**  and  an  instraotton  is  erroneous  which  in- 
vades the  province  of  the  jniy,"  as  where  it  with- 
draws or  ezdndes  a  material  issue  of  fact  from  the 
jury,''  as  by  assoming,  as  a  matter  of  law,  the  ex- 


to  atierht  therefrom,  and  that  the 
neplisence.  If  any,  was  wholly  that 
of  the  motorman,  where  the  whole 
case  as  to  the  alleg:ed  negligence 
of  the  company  was  properly  sub- 
mitted to  the  Jury,  leaving  them  to 
determine  whether,  under  all  the  evi- 
dence, the  Injury  was  caused  by  the 
negligence  of  its  employees  or  any  of 
them.  City.  etc..  R.  Co.  v.  Svedborg, 
194  IT.  S.  201.  24  SCt  «66,  48  L.  ei. 
935  [aff  20  App.  (D.  C.)  543].  (3) 
Where  the  jury  are  instructed  that 
for  plaintiff  to  recover  there  must 
have  been  negligence  on  defendant's 
part,  and  ordinary  care  on  plaintifTB 

ftart.  there  la  no  error  In  refusing 
urther  Instructions  as  to  compara- 
tive negligence.  North  Chicago  St. 
R.  Co.  V.  WilHams,  140  111.  275,  29 
NB  672. 

91.  U.  S. — Tacoma  R..  etc.,  Co.  v. 
Turner.  196  Fed.  484,  116  CCA  268. 

Ala. — Birmingham  R.,  etc.,  Co.  v. 
Harden,  166  Ala.  244,  47  S  327;  Mont- 

f ornery  St.  R.  Co.  v.  Lewis.  148  Ala. 
S4.  41  S  736;  Alabama  Great  South- 
ern R.  Co.  V.  Hill.  93  Ala.  614,  9  9 
722.  80  AmSR  65. 

Ark. — St.  Louis,  etc.,  R.  Co.  v, 
Grider,  110  Ark.  437.  161  SW  1032: 
Choctaw,  etc.,  R.  Co.  v.  Hickey.  8i 
Ark.  679.  99  SW  839. 

Cal. — Wbeaton  v.  North  Beach, 
etc.,  R.  Co.,  36  Cal.  590. 

Colo. — Colorado  Midland  R.  Co.  v. 


McGarry.  41  Colo.  398,  92  P  916. 

111.— South  Chicago  City  R.  Co.  v. 
Dufresne.  200  III.  456,  65        1075  [aff 


102  111.  A.  49S];  Jurkiewlcs  v.  Hll- 
nois  Cent.  R.  Co..  145  111.  A.  44. 

Md. — Baltimore,  etc..  R.  Co.  v. 
Rudy,  lis  Md.  42.  84  A  241. 

Mass. — Ahern  v.  Boston  El.  R.  Co.. 
310  Mass.  506,  97  NE  72;  Payne  v. 
Springfield  St.  R.  Co..  203  Mass.  425, 
89  NB  636;  Mlnihan  v.  Boston  El.  R. 
Co.,  197  Mass.  367,  83  NB  871;  Bever- 
ley v.  Boston  El.  R.  Co..  194  Mass. 
450.  80  NE  507;  Tozier  V.  Haverhill, 
etc..  R.  Co.,  187  Mass.  179,  72  NB 
9BS;  Barry  v.  Boston,  etc.,  R.  Co., 
172  Mass.  109.  51  NB  518. 

Minn. — Doran  v.  Chicago,  -etc.,  R. 
Co.,  128  Minn.  193,  150  NW  800, 

Mo. — StaufTer  v.  Metropolitan  St. 
R.  Co..  243  Mo.  305.  147  SW  1032; 
RoBcoe  V.  Metropolitan  St.  R.  Co., 
202  Mo.  576,  101  SW  32;  Hennessy 
V.  St.  Louis,  etc..  R.  Co..  173  Mo. 
86,  73  SW  162;  Jackson  v.  Grand  Ave. 
R.  Co..  118  Mo.  199,  24  SW  192; 
Lindsay  V.  St.  Louis,  etc..  R.  Co.,  (A.) 
178  SW  276;  Elodsoe  v.  West.  186 
Mo.  A.  460,  171  SW  622;  Kirby  v.  St. 
Louis,  etc..  R.  Co,,  146  Mo.  A.  304, 
130  SW  69;  Skilcs  v.  St.  Louis,  etc., 
R.  Co..  130  Mo.  A.  163.  108  SW  1082; 
Haas  V.  St.  Louis,  etc.,  R.  Co..  128 
Mo,  A.  79.  106  SW  599;  Jorden  v.  St. 
Louis,  etc.,  R.  Co.,  122  Mo.  A.  330, 
99  SW  492. 

N.  T. — Buck  V.  Manhattan  R.  Co., 
IB  T>aly  550,  10  NYS  107  [aff  134  N. 
T.  589  mf.m.  n  NE  628  mem]. 

R.  T. — Brlerly  v.  Union  K.  Co.,  26 
R.  I.  119.  58  A  451. 

Tex. — Bryant  v.  Northern  Texas 
Tract.  Co.,  52  Tex.  Ctv.  A.  600.  116 
SW  880;  San  Antonio  Tract.  Co.  v. 
Davis.  (Civ.  A.)  101  SW  554;  Galves- 
ton, etc..  II.  Co.  V.  Bean,  45  Tex.  Civ. 
A.  52  99  SW  721;  San  Antonio  Tract. 
Co.  V.  Lambkin,  (Civ,  A.)  99  SW 
574;  Houston,  oto,.  It.  Co.  v.  Easton. 
44  Tex.  Civ.  A.  95.  97  SW  833;  Texas, 
etc..  R.  Co.  V.  Kingston.  30  Tex.  Civ. 
A.  24,  68  SW  618;  International,  etc., 
R.  Co.  V.  Downing.  16  Tex,  Civ.  A, 
643.  41  SW  190. 

Vt. — Parker  v.  Boston,  etc,  R-  Co., 
84  Vt.  329.  79  A  865. 

Va. — Washington,  etc.,  R.  Co.  v. 
Trimyer,  110  Va.  856.  67  SB  631. 

W.  Va. — Teel  v.  Coal.  etc..  R.  Co., 
66  W.  Va.  315,  66  SE  470. 


93.    See  cases  supra  note  72  [b]. 

93.  U.  S. — Texas,  etc.,  R.  Co.  v. 
Reeder,  76  Fed.  660,  22  CCA  S14  [aff 
170  U.  S.  630.  IS  set  705,  42  L.  ed. 
11341. 

ArK. — St.  Louis  Southwestern  R. 
Co.  v.  Jackson,  93  Ark.  119,  124  8W 

241. 

Cal. — Cody  v.  Market  St.  R.  Co., 
148  Cal.  90,  82  P  666;  French  v.  Pa- 
cific Electric  R.  Co.,  1  Cal.  A.  4P1, 
82  P  395 

III.— North  Chicago  St.  R.  Co.  v. 
Williams.  140  111.  275.  29  NE  672. 

Iowa. — Cubbage  v.  Toungerman, 
165  Iowa  39.  134  NW  1074. 

Mass. — Krock  v.  Boston  El.  R.  Co.. 
214  Mass.  398.  101  NE  968. 

Mo. — Lindsay  v.  St.  Louts,  etc.,  R- 
Co..  (A.)  178  SW  276, 

Tenn. — Nashville  R.  Co.  v.  Howard, 
112  Tenn.  107,  7S  8W  1098,  64  LRA 
437. 

Tex. — St,  Louis,  etc.,  R.  Co.  v. 
Fielder.  (Clv.  A.)  163  SW  608; 
Bryant  v.  Northern  Texas  Tract.  Co.. 
52  Tex.  Civ.  A.  600.  115  SW  880. 

Wis. — Knowlton  v.  Milwaukee  City 
R.  Co.,  59  Wis.  278.  18  NW  17. 

94.  See  supra  U  1453,  1454. 

98.  Ala. — Birmingham,  etc..  R.  Co. 
V.  Norrls.  4  Ala.  A.  363,  59  S  66; 
Birmingham  R.,  etc.,  Co.  v.  Hunni- 
cutt.  3  Ala.  A.  448,  67  8  262.  . 

Ark. — Arkansas  Cent.  R.  Co.  v. 
Bennett.  82  Ark.  393.  102  SW  198. 

III. — West  Chicago  St.  R.  Co.  v. 
McCafferty,  220  111.  476.  77  NE  153. 

Ind. — Indiana  Union  Tract,  Co.  v. 
Maher,  176  Ind.  289,  95  NE  1012,  Ann 
Casl914A  994;  Terre  Haute  Tract., 
etc.,  Co.  V.  Payne.  46  Ind.  A.  132,  89 
NB  413. 

Ky. — Pittsburg,  etc.,  R.  Co.  v. 
Orom,  142  Ky.  Si,  133  SW  977;  Daw- 
son V.  Loutaville,  etc.,  R.  Co.,  4 
KyL  731. 

N.  Y. — SImonIn  v.  New  Tork,  etc., 
R.  Co.,  36  Hun  214:  Decker  v.  Man- 
hattan R.  Co..  2  NTS  302. 

See  also  supra  S  1474. 

[a]  An  IsstnicttoiL  wUoli  snlnnlts 
the  iinestloii  of  law,  whether  defend- 
ant was  liable,  instead  of  submitting 
the  question  of  fact,  whether  defend- 
ant was  negligent.  Is  objectionable. 
Stanton  v.  Chicago  City  R.  Co..  188 
111.  A.  502. 

rb]  Indeflmte  etatmnent  of  Issne. 
—where  a  declaration  against  a 
street  railroad  company  for  injuries 
to  a  passenger  all.eges  that,  while 
plaintiff  was  in  the  act  of  alighting 
from  the  car,  defendant  started  the 
same  before  plaintiff  had  an  oppor- 
tunity to  alight  therefrom,  a  charge 
to  find  for  defendant,  if  the  prepon- 
derance of  the  evidence  falls  to  snow 
that  plaintiff  fell  by  reason  of  the 
car  being  started  before  she  had  an 
opportunity  to  alight  therefrom.  Is 
properly  refused.  In  that  it  fails 
definitely  to  state  the  Issue  presented 
by  the  pleadings.  West  Chicago  St. 
R.  Co.  V.  McCafferty,  220  111.  476,  77 
NE  153. 

96.  Alabama  City,  etc..  R.  Co.  v. 
Bates.  (Ala.)  43  S  98;  Groshong  V. 
United  R.  Co.,  142  Mo.  A.  71S.  121 
SW  1084;  Hunter  v.  Coopcrstown. 
etc..  R.  Co..  24  NYWklyDig  21;  Texas 
Cent.  R.  Co.  v.  Burnett,  80  Tex.  636, 
16  SW  320;  Tex.is,  etc.,  R.  Co.  v. 
Born.  20  Tex.  Clv.  A.  351,  50  SW 
613;  Pordvce  v.  Withers.  1  Tex.  Clv. 
A.  540.  20  SW  766.  See  generally 
Trial  [38  Cyc  1512]. 

97.  U.  S. — Dovie  v.  Boston,  etc., 
R.  Co..  82  Fed.  869.  27  CCA  264. 

Ala. — Birmingham  R.,  etc.,  Co.  v. 
O'Brien.  185  Ala.  617,  64  S  343;  Sweet 
V.  Birmingham  R.,  etc..  Co..  145  Ala. 
667,  39  S  767. 

Ark. — Choctaw,  etc.,  R,  Co.  v. 
Hickey.  81  Ark.  579,  99  SW  839;  St. 
Louis,    etc.,   R.    Co.   v.   Barnett,  66 


Ark.  255.  45  SW  550. 

Colo. — Denver  City  Tramway  Co. 
V.  Cowan,  61  Colo.  «4,  IIC  P  1S». 

D.  C. — Hart  V.  Caplui  Tract.  Co- 
35  App.  502. 

Ga. — Savannah  Electric  Co.  v. 
Pritchard,  133  Ga.  747.  66  SB  952. 

III. — Chicago  Cons.  Tract.  Co  v. 
Schrltter.  222  111.  364.  78  NB  820  [aft 
124  111.  A-  578J;  Chicago,  etc.,  R.  Co. 
V.  Lewis,  146  111.  67,  33  NE  960;  Chi- 
cago, etc^  R.  Co.  V.  Mehisack,  131  III. 
61.  22  NE  812,  19  AmSR  17;  Buescber 
V.  ininoia  Valley  R.  Co„  182  lU.  A. 
668;  Forsyth  v.  Chicago  Union  Tract. 
Co.,  134  111.  A.  123:  Lake  St.  EL  R. 
Co.  v.  Craig.  126  111.  A.  361. 

Ind. — Cincinnati,  etc,  R.  Co.  T. 
Cooper.  120  Ind.  469.  22  NE  140.  18 
AmSR  334,  6  LRA  241. 

Mass. — Casaady  v.  Old  CoIouT  St. 
R.  Co.,  184  Mass.  IBS,  S8  NB  IQ,  6S 
LRA  285. 

Mo. — Cooper  v.  Century  Realty  Co.. 
224  Mo.  709,  123  SW  848;  O'Brfen  v. 
St.  Louis  Transit  Co.,  186  Mo.  263, 
84  SW  939.  105  AmSR  692;  Gold- 
smith V.  Holland  Bids.  Co.,  182  Mo. 
697,  81  SW  1112-  Schwanenfeldt  v, 
MetropoIiUn  St.  R.  Co.,  (A.)  176  8W 
1098;  Stoltze  v.  United  K.  Co..  18S 
Mo.  A.  304,  166  SW  1102. 

Mont. — TalUon  v.  Mears,  29  Mont. 
161,  74  P  421,  1  AnnCaa  613. 

Nebr. — Lincoln  Tract.  Co.  v.  Brook- 
over.  77  Nebr.  221,  111  NW  367.  77 
Nebr.  217,  109  NW  188. 

N.  J.— Mason  v.  Erie  R.  Co.,  76  N. 
J.  L.  621,  68  A  105. 

N.  Y. — Loudoun  V.  Eighth  Ave.  R, 
Co.,  162  N.  Y.  380,  66  NE  988  [rev 
16  App.  Div.  152.  44  NYS  7421: 
Loewe  V.  New  York  City  R.  Co..  izi 
App.  Dlv.  729,  106  NYS  488;  Weeks 
V.  Auburn,  etc..  Electric  R.  Co..  60 
Misc.  400,  113  NYS  63S;  VIctorson  v. 
Interborough  Rapid  Transit  Co.,  137 
NYS  860;  Alexander  v.  Rochester 
City,  etc.,  R.  Co..  12  NYS  685  [rev  On 
Other  grounds  128  N.  Y.  13,  27  NB 
9507. 

N.  C. — Wagner  v.  Atlantic  Coast 
Line  R.  Co.,  147  N.  C.  316,  61  SB  171, 
19  LKANS  1028;  Miller  V.  Atlanta, 
etc.  Air-Line  R.  Co.,  14S  N.  C.  116. 

55  SB  439. 

Or. — Finseth  v.  Suburban  R.  Co., 
32  Or.  1,  51  P  34,  39  LRA  617. 

Pa. — Lombard,  etc..  R.  Co.  v.  Chris- 
tian, 124  Pa.  114.  16  A  628. 

Tex. — Missouri,  etc.,  R.  Co.  v.  Huff. 
9S  Tox.  110.  81  SW  525  [rev  (Clv.  A.) 
78  SW  249];  Ft.  Worth,  etc.,  R.  Co. 
V.  Hays,  (Clv.  A.)  131  SW  416:  St. 
Louis  Southwestern  R.  Co.  v.  Tittle, 
(Civ.  A.)  IIB  SW  640;  Houston,  etc., 
R.  Co.  V.  Summers.  <Clv.  A.)  49  SW 
1106  [aff  92  Tex.  621.  61  SW  324]: 
Rapid  Transit  R.  Co.  v.  Strong,  (Cr.) 
108  SW  394. 

Wash. — Foster  v.  Seattle  Electric 
Co..  35  Wafih.  177.  76  P  996. 

W.  Va. — Carrico  v.  West  Virginia 
Cent,  etc.,  R.  Co.,  36  W.  Va.  389,  14 
SE  12. 

Wis. — Ferguson  v.  Truax,  132  Wla. 
478.  110  NW  395,  111  NW  657,  112 
NW  513,  14  LRANS  360.  13  AnnCas 
1092. 

[a]  Tlina,  (1)  where  plaintiff's  In- 
Jury  in  an  elevator  was  caused  by  a 
combination  of  a  metal  projection 
and  the  open  side  of  the  elevator 
cage.  It  is  proper  to  refuse  an  In- 
struction that  the  Jury  shall  not  con- 
sider the  fact  that  the  elevator  cage 
had  no  doors.  Goldsmith  v.  Holland 
Bldg.  Co,.  182  Mo.  597,  81  SW  1112. 
(2)  \Phere  It  Is  not  certain  that  some 
of  the  passengers  on  the  train  did 
not  occupy  more  seats  than  they 
were  entitled  to.  and  that  defend- 
ant could  not  furnish  a  seat  to  plain- 
tiff's wife,  an  instruction  that  de- 
fendant is  not  liable  If  It  provided 
its  trains  with  sufllcient  equipment 


For  later  easMt  developments  and  fltaanfM  in  the  law  see  cumulative  Annotations,  same  title,  pagf  aai 
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istence  or  nonezistehce  of  material  facts  in  issue," 
or  by  assumii^  or  charging  that  certain  facts  do  or 
do  not  constitute  negligence.^  An  instruction  is 
also  erroneous  where  it  unduly  emphasizes  a  par- 
ticular fact  in  issue.*  However,  an  instruction 
which  defines  the  duty  or  degree  of  care  required 
of  the  carrier  and  leaves  the  facts  of  the  case  to 
be  found  by  the  jury,  and  also  leaves  them  to  say 
whether  the  facts  found  constitute  n^l^nce  as 
defined,  is  not  objectionable  as  withdrawing  that 
issue  from  the  jury.'  So  an  instruction  which  as- 
sumes or  charges  that  certain  acts,  made  n^ligence 


by  law,'  or  on  which  the  facts  are  unequivocal,*  con- 
stitute n^ligence,  or  which  assumes  as  a  matter  of 
law  a  fact  which  is  of  common  knowledge^  or  which 
is  declared  by  a  provision  of  a  statute  or  constitu- 
tion," is  not  erroneous. 

[$  1477]  (4)  Oonformity  to  Pleadings  and  Evi- 
dence.^ The  instructions  must  conform  and  be  eon- 
fined  to  the  issues  made  by  the  pleadings  and  evi- 
dence, and  on  which  the  case  has  been  tried.^  An 
instruction  is  erroneous  or  properly  refused  which 
is  not  confined  to  and  in  conformity  wttii  iaauea 


to  accommodate  the  number  of  paa- 
aengers  which  it  reaBonablr  might 
expect  Is  properly  refused.  St.  Louis 
Southwestern  R.  Co.  v.  Tittle,  (Tex. 
Civ.  A.)  IIB  SW  640.  (8)  Where,  In 
an  action  for  injuries  to  a  passenger 
on  a  street  car,  caused  by  the  burn- 
ing out  of  a  fuse,  there  la  evidence 
which  would  warrant  the  conclusion 
that  the  duration  and  Intensity  of 
the  flame  produced  by  the  explosion 
were  greatly  in  excess  of  that  which 
woula  have  been  the  result  if  the 
fuse  had  been  in  proper  condition, 
and  that  the  Improper  condition  of 
the  fuse  could  have  been  discovered 
by  the  use  of  reasonable  care,  an  in- 
struction that  the  doctrine  of  rea 
Ipsa  loquitur  does  not  apply  is  prop- 
erly refused,  since  how  far  negli- 
gence could  be  Inferred  from  the  ac- 
cident Itself  under  such  circum- 
stances Is  a  question  for  the  Jury. 
Caasady  v.  Old  Colony  St.  R.  Co.,  184 
Mass.  166,  68  NE  10.  63  L.RA.  285. 

[bl  Hurtraotlou  halA  not  objM>< 
ttotuMO*  M  wliadrawliiff  of 
faot  from  tb*  Jnxr^d)  Mobile 
Light,  etc.,  Co.  V.  Walsh,  146  Ala. 
295,  40  S  660;  St.  Louis,  etc.,  R.  Co. 
V.  Wilson,  70  Ark.  136,  66  SW  661, 
91  AmSR  74;  Denver  City  Tramway 
Co.  V.  Cowan,  61  Colo.  64,  116  P  136: 
Macon  Cons.  St.  R.  Co.  v.  Barnes,  113 
Ga.  212,  38  SE  756;  Ferrler  v.  Chi- 
cago R.  Co.,  185  111.  A.  32«-  Miller  v. 
Metropolitan  St.  R.  Co.,  125  Mo.  A. 
414,  102  SW  592;  Doerlng  v.  Metro- 

Kolitan  St.  R.  Co.,  42  Misc.  192,  85 
fTS  400:  Foster  v.  Seattle  Electric 
Co.,  86  Wash.  177.  76  P  895.  (2)  The 
question  of  negligence  arising  from 
defective  platform  and  lights,  havine 
been  submitted  to  the  jury,  was  not 
withdrawn  from  their  consideration 
by  a  charge  that  "this  caso  must  be 
treated  precisely  as  though  this  suit 
had  been  brought  directly  against 
the  conductor  and  engineer,  if  the 
accident  happened  through  the  fault 
of  the  conductor  ana  engineer." 
EWyle  V.  Boston,  etc.,  R.  Co.,  82  .Fed. 
869.  27  CCA  264. 

98.  U.  S. — Cohen  v.  West  Chicago 
St.  R.  Co.,  60  Fed.  698,  9  CCA  223. 

Ark. — St.  Louis,  etc.,  R.  Co.  v.  Bos- 
tic,  121  Ark.  295,  180  SW  988,  181 
SW  135. 

D.  C. — Harmon  v.  Washington,  etc., 
R.  Co.,  17  1).  C.  57. 

Mich. — Smith  V.  Detroit  United  R. 
Co..  146  Mich.  629.  108  NW  1024. 

N.  T. — Suse  V.  Metropolitan  St.  R. 
Co..  80  App.  Dtv.  24.  80  NTS  613. 

Pa. — ^Philadelphia,  etc..  R.  Co.  v. 
Alvord.  128  Pa.  42.  18  A  391. 

Tex. — Missouri,  etc..  R.  Co,  v.  Cook, 
(Civ.  A.)  166  SW  453  (not  erroneous). 
See  also  Texas,  etc.,  R.  Co.  v.  Adams. 
32  Tex.  Civ.  A.  112,  72  SW  81. 

Wis. — Imhoff  V.  Chicago,  etc,  R. 
Co..  20  Wis.  344. 

See  also  cases  supra  note  97;  and 
generally  Trial  [38  Cyc  1857]. 

Compare  Burbridge  v.  Kansas  City 
Cable  R.  Co..  36  Mo.  A.  669  (uncon- 
tradicted evidence). 

99.  Ala. — Sweet  v.  Birmingham 
R..  etc..  Co..  145  Ala.  667.  39  3  767. 

Ark. — St.  Louis,  etc..  R  Co.  v. 
Rush.  86  Ark.  325.  Ill  SW  263. 

Ga, — Central  of  Georgia  R,  Co.  v. 
Brown.  138  Ga.  107.  74  SE  839;  West 
End.  etc.,  St  R.  Co.  v.  Mozely,  79  Ga. 
463.  4  SE  324  (starting  car  white 
paaaenger  was  altghtlngji. 

[10  C.J.-69] 


111. — Chicago,  etc.,  R.  Co.  v.  Fisher, 
141  111.  614,  31  NB  406  Tatt  38  111.  A. 
33];  Illinois  CenL  R.  Co.  v.  SlMon, 
132  111.  A.  403. 

Ind. — Indianapolis  Tract.,  etc.,  Co. 
V.  Rlchey.  (A.)  80  NE  170. 

Mass. — Plummer  v.  Boston  El.  R. 
Co.,  198  Mass.  499.  84  ME  849. 

Miss. — Mississippi,  etc..  R.  Co.  v. 
Harrison,  66  Miss.  418,  6  S  319,  14 
AmSR  673. 

Mo. — Newcomb  v.  New  York  Cent., 
etc.,  R.  Co..  182  Mo.  687,  81  SW  1069; 
Plucks  v.  St.  Louis,  etc,  R.  Co.,  <A.) 

122  SW  348;  Wilburn  v.  St  Louis, 
etc.,  R.  Co.,  36  Mo.  A.  208. 

N,  T. — Ooodklnd  V.  Hetropolltan 
St  R.  Co.,  98  App.  DIV.  163,  87  NTS 
528. 

Oh. — Holmes  v.  Ashtabula  Rapid 
Transit  Co..  10  Oh.  CIr,  Dec.  638. 

Tex. — San  Antonio,  etc.,  R.  Co.  v. 
Robinson,  73  Tex.  277,  11  SW  827; 
International,  etc.,  R,  Co.  v,  Eckford, 
71  Tex.  274,  8  SW  679;  Galveston, 
etc.,  R.  Co.  V.  Fales,  83  Tex.  Civ.  A. 
467.  77  SW  234;  Texas,  etc.,  R.  Co.  v. 
Born,  20  Tex.  Civ.  A.  361,  50  SW  613. 

[a]  niustratloiiB. — ( 1  >  An  In- 
struction, assuming  that  the  opera- 
tion of  a  train  around  a  curve  "at  an 
unusually  high  rate  of  speed"  was 
negligent,  is  erroneous,  as  a  speed 
may  be  safe,  although  unusual. 
Flucks  V.  St  Louis,  etc..  R.  Co.,  (Mo. 
A.)  122  SW  848.  (2)  An  instruction 
that,  if  the  train  was  wrecked,  and 
this  was  the  proximate  cause  of  the 
Injuries,  plaintiff  was  entitled  to  re- 
cover. Is  erroneous  because  giving 
conclusive  effect  to  the  mere  fact 
that  the  train  was  wrecked.  Gal- 
veston, etc.,  R.  Co.  V.  Pales,  33  Tex. 
Civ.  A.  457,  88  SW  234. 

1.  Missouri,  etc.,  R.  Co.  v.  Dun- 
bar, 48  Tex.  Civ.  A.  12,  108  SW  BOO; 
Rapid  Transit  R  Co.  t.  Strong,  (Tex. 
Civ.  A.)  108  SW  894. 

[a]  lutrnottou  held  mot  •rro- 
hmu,  as  giving  undue  prominence  to 
particular  facts.  Harvey  v.  Chicago, 
etc.,  R.  Co.,  221  111.  242,  77  NE  669 
[all  116  111.  A.  607,  123  111.  A.  442-1; 
Chicago,  etc.,  R.  Co.  v.  Otto,  62  111. 
416;  Chesapeake,  etc,  R.  Co.  v.  Burke, 
147  Ky.  694.  146  SW  370,  AnnCas 
1913D  208:  Peck  v.  St  Louts  Transit 
Co..  178  Mo.  617,  77  SW  736;  Fleming 
V.  Kansas  City  Suburban  Belt  R.  Co., 
89  Mo.  A.  129;  Texas  Pac  R.  Co.  v. 
Davidson.  68  Tex.  370,  4  SW  636; 
EI  Paso  Electric  R.  Co.  v.  Ruckman, 
49  Tex.  Civ.  A.  26.  107  SW  1158; 
Houston,  etc.,  R.  Co.  v.  Copley,  38 
Tex.  Civ.  A.  668,  87  SW  219  (as  to 
duty  required  of  conductor). 

Undne  pxonilBsao*  to  parttonlar 
facts  gmeniUr  see  Trial  [38  Cyc 
1690]. 

S.    Macon  R.,  etc..  Co.  v.  Vining, 

123  Ga.  770.  61  SE  719;  Indianapolis 
Tract,  etc.,  Co.  v.  Miller,  43  Ind.  A. 
717,  88  NE  526;  McGovern  v.  Inter- 
urban  R.  Co.,  136  Iowa  13.  Ill  NW 
412.  125  AmSR  215,  13  LRANS  476; 
Gulf,  etc.,  R.  Co.  V.  Klllebrew,  (Tex.) 
20  SW  182;  Galveston,  etc..  R.  Co.  v. 
Morrison,  46  Tex.  Civ.  A.  186,  102 
SW  143;  St  Louis  Southwestern  R. 
Co.  v.  Harrison,  32  Tex.  Civ.  A.  368, 
73  SW  88:  Galveston,  etc.,  R.  Co.  v. 
Cooper.  2  Tex.  Civ.  A.  42,  20  SW  990. 
To  same  effect  South  Covington,  etc., 
R.  Co.  V.  Market.  168  Ky.  626,  182 
SW  860. 


la]    AMUtaouM  to  VMMuger.^ — The 

action  of  the  court  in  calling  the  at- 
tention of  the  Jury  to  facts  shown 
in  evidence  in  determining  whether 
the  employees  of  the  carrier  should 
have  assisted  the  passenger  to  alight, 
and  leaving  it  for  the  Jury  to  say 
whether  there  was  negligence  In  not 
giving  the  passenger  assistance  was 
proper,  as  the  duty  to  assist  pas- 
sengers to  alight  might  arise  under 
apeciai  circumstances.  McGovern  v. 
Interurban  R.  Co.,  136  Iowa  13,  111 
NW  412,  125  AmSR  216,  13  LRANS 
476. 

[h]  SClMttaur  saf*  plao*  for  pM- 
MUffer  to  aUg£t«— A  charge  that  a 
carrier  must  select  a  reasonably  safe 

f>lace  for  a  passenger  to  alight,  where 
t  stops  a  car  for  that  purpose,  Is 
not  open  to  objection  that  It  in- 
structs the  Jury  that  a  failure  so  to 
do  would  be  nesUgence  per  se.  Macon 
R.,  etc.,  Co.  V.  vining,  123  Ga.  770, 
61  SE  719. 

3.  Fields  V.  Metropolitan  St  R. 
Co..  169  Mo.  A.  624,  155  SW  846; 
Bond  V.  Chicago,  etc..  R.  Co.,  122  Mo. 
A.  207,  99  SW  30;  Texas,  etc.,  R.  Co. 
V.  Murphy,  46  Tex.  856.  16  AmR  272. 

4.  Chicago  City  R.  Co.  v.  Carroll, 
206  111.  318,  68  NE  1087  [aR  102  III. 
A.  202];  South  Side  Pass.  R  Co.  v. 
Trich,  117  Pa.  390,  11  A  627,  2  Am 
SR  672.  See  also  Johnson  v.  Gal- 
veston, etc,  R.  Co.,  27  T«.  Civ.  A. 
816,  66  SW  906. 

5.  Lindenbaum  v.  New  York,  etc., 
R.  Co.,  19?  Mass.  814,  84  NE  129. 

6.  Duck  v.  St.  Louis,  etc..  R.  Co., 
(Tex.  Civ.  A.)  63  SW  891. 

[a]  MUroad  oompaay  as  eommom 
oarrler. — In  an  action  against  a  rail- 
road company  for  compelling  plain- 
tiff's wife  and  child  to  ride  in  a  cold, 
filthy  car,  the  court  in  the  absence 
of  an  admission  that  defendant  was 
a  common  carrier  should  have  given 
a  charge  to  that  effect,  without  sub- 
mitting th*  question.  Const  art  10  I 
2,  declaring  that  railroad  companies 
are  common  carriers.  Duck  v.  St. 
Louis,  etc.,  R.  Co.,  (Tex.  Civ.  A.)  63 
SW  891. 

7.  'See  generally  Trial  [38  Cyc 
1612]. 

8.  U.  S. — St  Louis  Transit  Co.  v. 
Thompson,  187  Fed.  713,  70  CCA  405. 

Ala.— Mobile  Light,  etc.,  Co.  v. 
Hughes,  190  Ala.  216,  67  S  278. 

Ark. — St.  Louis,  etc..  R.  Co.  v. 
Briggs,  87  Ark.  581,  118  SW  644. 

Conn. — Anthony  v.  Connecticut  Co., 
88  Conn.  700,  92  A  672. 

Ga. — Turner  v.  City  Electric  R.  Co., 
134  Ga.  869,  68  SE  735. 

III.— Sandy  v.  Lake  St  El.  R.  Co., 
236  111.  194.  8S  NE  300  Yaff  137  111. 
A.  244];  Chicago  Union  Tract.  Co.  v. 
Lowenrosen.  222  111.  506,  78  NE  813 
[aff  125  111.  A.  194]. 

Iowa- — Ray  v.  Chicago,  etc.,  R.  Co., 
163  Iowa  430,  144  NW  1018;  Mitchell 
V.  Des  Moines  City  R.  Co.,  161  Iowa 
100,  141  NW  43;  Hoffman  v.  Cedar 
Rapids,  etc.,  R.  Co.,  167  Iowa  655,  139 
NW  165,  AnnCaslSlSC  906;  Marcus 
V.  Omaha,  etc.,  R,,  etc.,  Co.,  142  Iowa 
84.  120  NW  469:  HIatt  v.  Des  Moines, 
etc.,  R.  Co..  96  Iowa  169.  64  NW  766. 

Ky. — Illinois  Cent  R.  Co.  v.  Gunter- 
man,  136  Ky.  438.  122  SW  614;  Louis- 
ville R.  Co.  v.  Meglemery,  79  SW  287, 
26  KyL  2062  [den  r«h  78  SW  217.^ 
26  KyL  1687], 
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Mass. — James  v.  Boston  EH.  R.  Co.. 
204  Mass.  158,  90  NE  618. 

Mo. — ^Tawney  v.  United  R.  Co.,  itt 
Mo.  602,  172  SW  8;  Reagan  v.  SL 
Lrt)uis  Transit  Co.,  180  Mo.  117,  79 
SW  436;  Parks  v.  St.  Louis  Transit 
Co.,  119  Mo.  A.  445.  96  SW  426;  Bris- 
coe V.  Metropolitan  St,  R.  Co.,  118 
Mo.  A.  668.  95  SW  276. 

OW. — Chlcag-o,  etc.,  R.  Co.  v.  Bent- 
ley,  43  Okl.  469,  143  F  179. 

Tex, — St.  L<oui8  Southwestern  R. 
Co.  V.  Lowe.  (Civ.  AJ  97  SW  1087; 
Citizens'  R.  Co.  v.  Wade,  (Civ.  A.) 
91  SW  645. 

[a]  mstRuotioiis  belfl  proper  and 
snSlolMit  nndn  the  plaadlnirs  and 
•vldutoe:  (1)  Columbia,  etc.,  R.  Co. 
V.  Means,  136  Fed.  88,  68  CCA  651; 
Birmingham  R..  etc.,  Co.  v.  Frazier, 
(Ala.  A.)  69  S  969;  St.  Louis,  etc.,  R. 
Co.  V.  Kitchen,  98  Ark.  507.  186  SW 
970,  50  LRANS  828;  St.  Louis,  etc., 
R.  Co.  V.  Richardson.  87  Ark.  602, 
113  SW  794;  SL  Louis,  etc..  R.  Co.  v. 
WllBon,  70  Ark.  186,  66  SW  661,  91 
AmSR  74;  Valente  v.  Sierra  R.  Co., 
158  Cal.  412.  Ill  P  95;  l>enver  City 
Tramway  Co.  v.  Cowan,  El  Colo.  64. 
116  P  136;  Dixon  v.  Great  Falls,  etc., 
R.  Co..  43  App.  (D.  C.)  206;  Georgia 
R..  etc.,  Co.  V.  Adams,  127  Ga.  408, 
56  SE  409;  Sandy  v.  Lake  St.  El.  R. 
Co.,  235  111.  194,  86  HE  300  [aff  137 
111.  A.  244];  Chicago  Union  Tract.  Co. 
V.  O'Brien,  219  111.  303,  76  NE  341 
faff  117  111.  A.  183];  West  Chicago 
St.  R.  Co.  V.  Marks,  182  111.  IG.  65 
NE  67  [aff  82  III.  A.  185];  Hannibal, 
etc.,  R.  Co.  V.  Martin,  111  111.  219; 
Mark  V.  Chicago  City  R.  Co.,  146  111. 
A,  250;  Vandafia  R.  Co.  v.  Darby,  60 
Ind.  A.  294,  108  NE  778;  Cleveland, 
etc..  B.  Co.  V.  Hadley,  40  Ind.  A.  731, 
82  NE  1025  raff  170  Ind.  204.  82  NE 
1026,  84  NE  13,  16  LRANS  527. 
18  AnnCas  1];  Van  "Vrankln  v.  Kan- 
sas City  El.  R.  Co..  84  Kan.  287,  114 
P  202:  Wynn  v.  Paducah  City  R., 
102  SW  824,  31  KyL  478;  Chicago, 
etc.,  R.  Co.  V.  Hollis,  91  SW  258.  28 
KyL  1102;  Louisville,  etc..  R.  Co.  v. 
Steenberger,  69  SW  1094,  24  KyL 
761;  Baltimore,  etc.,  R  Co.  v.  Haus- 
man,  54  SW  841,  21  KyL  1264;  Ham- 
ilton V.  Boston  El.  R.  Co.,  213  Mass. 
420,  100  NE  604;  Stauffer  v.  Metro- 

Solltan  St.  R.  Co.,  243  Mo.  305,  147 
W  1032;  Setzler  v.  Metropolitan  St. 
R.  Co.,  227  Mo.  454.  127  SW  1;  Beave 
V.  St.  Louis  Transit  Co.,  212  Mo.  831. 
Ill  SW  62;  Bedmon  v.  Metropolitan 
St  R.  Co.,  185  Mo.  1,  84  SW  26,  106 
AmSR  658:  Magrane  v.  St,  Louis, 
etc..  R.  Co..  183  Mo.  119.  81  SW  1168; 
Newcomb  v.  New  York  Cent.,  etc..  R. 
Co..  182  Mo.  687.  81  SW  1069;  Rob- 
ertson V.  Wabash  R.  Co.,  162  Mo.  382, 
63  SW  1082:  Sweeney  v.  Kansas  City 
Cable  R.  Co..  160  Mo.  385.  61  SW  682; 
Stoltse  V.  United  R.  Co..  183  Mo.  A. 
304,  166  SW  1102;  Holland  v.  Metro- 

SoUtan  St.  R.  Co.,  167  Mo.  A.  476.  137 
W  995;  Baskett  v.  Metropolitan  St. 
R.  Co.,  123  Mo.  A.  725.  101  SW  138 
(holding  that  In  an  action  against  a 
carrier  for  injuries  received  by  a 
passenger  through  being  thrown 
from  the  platform  of  a  car  by  a 
sudden  lurch  an  instruction  per- 
mitting a  recovery  on  the  ground  of 
excessive  speed,  where  there  was  no 
allegation  that  the  car  was  going  at 
an  excessive  rate,  was  not  erroneous, 
the  petition  alleging  generally  that 
the  injury  resulted  from  defendant's 
negligence  "in  the  construction, 
maintenance  and  operation  of  said 
line  and  car'*);  Schmitt  v.  St,  Louis 
Transit  Co.,  115  Mo,  A.  445,  90  SW 
421;  Brod  v.  St.  Louis  Transit  Co., 
115  Mo.  A.  202,  91  SW  993;  Aston  v. 
St.  Louis  Transit  Co.,  105  Mo.  A.  226, 
79  SW  999;  Schultze  v,  Missouri  Pac. 
R.  Co.,  32  Mo.  A.  438;  Hamilton  v. 
Great  Falls  St.  R.  Co.,  17  Mont.  334. 
42  P  860.  43  P  713;  Flood  v.  Omaha, 
etc..  St.  R.  Co..  98  Nebr.  124.  152  NW 
293;  Walsh  v.  North  Jersey  St.  R. 
Co..  71  N.  J.  L.  641,  60  A  335;  Allen 
V.  Dry-Dock,  etc.,  R,  Co.,  2  NTS  738; 
Oilkey  v.  Waverly.  etc..  Trart.  Co.. 
240  Pa.  628.  87  A  861;  NaPhville  R. 
Co.  V.  Howard,  112  Tcnn.  107.  78  SW 
1098.  <4  LRA  4S7  (holding  that  In  an 
action  against  a  carrier  for  injuries 
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to  a  pussnger  owing  to  a  defective 
track  defsnoant  could  not  complain 
of  the  fact  that  the  court  charged 
only  on  Its  duty  to  keep  its  track 
and  appliances  in  m  reasonably  safe 
order  and  condition) ;  Ft.  Worth,  etc., 
R.  Co.  V.  Stewart,  (Tex.)  182  SW  893 
[rev  (Civ.  A.)  146  8W  355];  Allen  v. 
Galveston  City  R.  Co..  79  Tex.  631. 
16  SW  498;  Missouri  Pac.  R.  Co.  v. 
Mitchell.  75  Tex.  77,  12  SW  810;  Ten- 
negkelt  v.  Galveston  Electric  Co., 
(Tex.  Civ.  A.)  182  SW  72;  St.  Louis 
Southwestern  R.  Co.  v.  Hassell,  (Tex. 
Civ.  A.)  177  SW  518;  Dallas  Cons. 
Electric  St.  R.  Co.  v.  Stone.  (Tex. 
Civ.  A.)  166  SW  708;  St.  Louis  South- 
western R.  Co.  V.  McNatt,  (Tex.  Civ. 
A.)  166  SW  89;  Quanah,  etc..  R.  Co. 
V.  Johnson.  (Tex.  Civ.  A.)  159  SW 
406;  Trinity,  etc.,  B.  Co.  v.  McCune. 
(Tex.  Civ.  A.)  164  SW  237;  Texas 
Cent.  R.  Co.  v.  Cameron,  (Tex.  Civ. 
A.)  149  SW  709:  Carpenter  v.  Trinity, 
etc.,  R.  Co.,  CTex.  Civ.  A.)  148  SW 
363;  Illinois  Cent.  R.  Co.  v.  Morris. 
(Tex.  Civ.  A.)  144  SW  1163;  Galves- 
ton Electric  Co.  v.  Dickey,  (Tex.  Civ. 
A.)  138  SW  1093;  Chicago,  etc.,  R. 
Co.  V.  Sears,  (Tex.  Civ.  A.)  130  SW 
1019;  Missouri,  etc.,  R.  Co.  v.  Swift. 
(Tex.  Civ.  A.)  128  SW  450;  Missouri, 
etc..  R.  Co.  V,  Dalton.  56  Tex.  Civ.  A. 
82.  120  SW  240;  Carpenter  v.  Trinity, 
etc.,  R.  Co..  55  Tex.  Civ.  A.  627.  119 
SW  335;  St.  Louis,  etc.,  R.  Co.  v. 
Sizemore,  53  Tex.  Civ.  A.  491,  IIG 
SW  403 ;  Houston,  etc.,  R.  Co.  v. 
Roach.  52  Tex.  Civ.  A.  95.  114  SW 
418;  El  Paso  Electric  R.  Co.  v.  Ruck- 
man,  49  Tex.  Civ.  A.  25,  107  SW 
1158:  Texas,  etc.,  R.  Co.  v.  Clippon- 
ger,  47  Tex.  Civ.  A.  510,  106  SW 
156:  Houston,  etc..  R.  Co.  v.  Wll- 
kins,  (Tex.  Civ.  A.)  98  SW  202;  St, 
Louis  Southwestern  R.  Co,  v.  Haney, 
(Tex.  Civ.  A.)  9*  SW  386;  Galves- 
ton, etc.,  R.  Co.  V.  VoUrath,  40  Tex. 
Civ.  A.  46,  89  SW  279;  Galveston 
City  R.  Co.  V.  Chapman,  36  Tex.  Civ, 
A.  651,  80  SW  866;  Tyler  v.  Texas, 
eta,  R.  Co.,  (Tex.  Civ.  A.)  79  SW 
1075;  Pelly  v.  Denison,  etc..  R  Co., 
(Tex.  Civ.  A.)  78  SW  542;  San  An- 
tonio, etc.,  R.  Co.  V.  Turney,  33  Tex. 
Civ.  A.  626,  78  SW  266;  Texas,  etc., 
R.  Co.  V.  Punderburk,  30  Tex.  Civ.  A, 
22.  68  SW  1006:  Ft.  Worth,  etc..  R. 
Co.  V.  Rogers,  24  Tex.  Civ.  A.  882, 
60  SW  61;  International  etc..  R.  Co. 
V.  Anthony,  24  Tex.  Clv.  A.  9,  57 
SW  897;  International,  etc.,  R.  Co.  v. 
Bibolet.  24  Tex.  Civ.  A.  4.  67  SW 
974;  Texas,  etc..  R.  Co.  v.  Moore, 
(Tex.  Civ.  A.)  41  SW  499;  Gulf,  etc., 
R.  Co.  V.  Brown,  16  Tex.  Clv.  A.  98. 
40  SW  608;  Chesapeake,  etc.,  R  Co. 
V.  Mathews,  114  vk.  173,  76  SE  288; 
Harris  v.  Seattle,  etc.,  R.  Co.,  65 
Wash.  27,  117  P  601;  Caldwell  v. 
Northern  Pac,  R.  Co.,  62  Wash.  420. 
113  P  1099  (holding  that,  where 
plaintiff  testified  that  she  was  com- 
pelled to  sit  on  the  floor  of  the  car 
for  want  of  a  suitable  seat,  it  was 
proper  to  instruct  as  to  the  duty  of 
defendant  to  furnish  suitable  seats 
for  its  passengers);  Connell  v. 
Seattle,  etc^  R.  Co.,  47  Wash.  610. 
92  P  377;  Ward  v.  Chicago,  etc..  R. 
Co..  102  Wis.  216,  78  NW  442:  Beery 
V.  Chicago,  etc.,  R.  Co.,  73  Wis.  197, 
40  NW  687;  Hemmlngway  v.  Chicago, 
etc.,  R  Co.,  72  Wis.  42,  37  NW  804. 
7  AmSR  823.  (2)  As  to  boarding 
passengers.  Nllson  v.  Oakland  Tract. 
Co..  10  Cal.  A.  103.  101  P  413  (hold- 
ing that,  where  the  evidence  was 
that.  If  the  car  had  not  actually 
stopped  when  plaintiff  attempted  to 
board  it.  it  was  going  so  slowly  that 
it  was  practically  at  a  standstill,  an 
instruction  based  on  the  theory  that 
the  car  had  stopped  was  proper); 
Perry  v.  Central  R.  Co..  66  Oa.  746; 
Mlshler  v.  Chicago,  etc..  R.  Co..  (Ind. 
A.)  Ill  NE  460,  ?44  [reh  den  113  NE 
310];  Hurt  v.  Illinois  Cent.  R.  Co.. 
145  Ky.  476,  140  SW  650  (instruc- 
tion following  allegations  of  peti- 
tion); South  Covington,  etc.,  B.  Co. 
v.  Raymer.  132  Ky.  187.  116  SW  281, 
136  AmSR  177;  LoulsvUle,  etc.,  R. 
Co.  V.  Arnold,  102  SW  822.  81  KyL 
414;  Sterrett  v.  Metropolitan  St.  R. 
Co.,  22E  Ho.  99,  188  SW  877;  Magulre 
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v.  St.  I.OU1B  Transit  Co..  108  Mo.  A. 
469.  78  SW  888:  O'Mara  v.  St.  Louis 
Transit  Co..  102  Mo.  A.  202.  76  SW 
680  (holding  that,  although  one  in- 
jured while  attempting  to  board  a 
street  ear  sues  on  the  ground  that 
the  car  was  started  too  soon.  It  is 
not  error  to  give  a  correct  Instruc- 
tion as  to  the  duty  to  stop  a  car  a 
reasonable  time  to  allow  one  to  get 
safely  on,  whether  the  car  was  at  an 
actual  standstill  when  he  attempted 
to  get  on,  or  was  slowly  moving,  and 
started  up  suddenly,  without  coming 
to  a  full  stop);  Gildcnmeister  v.  San 
Antonio  Tract.  Co..  (Tex.  Civ.  A.) 
136  SW  1097:  Missouri,  etc..  B.  Co. 
V.  Davis,  (Tex.  Civ.  A.)  108  SW  1022; 
Ft.  Worth,  etc.,  R.  Co.  v.  Work,  (Tex. 
Civ.  A.)  100  SW  962:  Texas,  etc..  R. 
Co.  V.  Gray,  (Tex.  Civ.  A.j_  71  SW 
316;  Missouri  Pac.  R.  Co.  v.  Foreman. 
(Tex.  Civ.  A.)  46  SW  834.  (3)  As  to 
alighting  passenger.  Birmingham  R.. 
etc..  Co.  v.  James,  121  Ala.  120,  25  S 
847;  St.  Louis,  etc.,  R.  Co.  v.  Briggs, 
87  Ark.  681,  113  SW  644  (holding 
that,  where  in  an  action  for  injuries 
to  a  passenger  she  testified  that  she 
started  at  once  to  leave  the  train 
when  it  stopped,  and  fell  by  its  sud- 
den start  before  she  had  time  to 
alight,  an  instruction  that,  where  a 
train  has  sttmped  at  a  station,  it  Is 
the  carrier's  duty  to  give  passengers 
notice  of  all  the  movements  of  the 
train  before  they  have  time  to  alight, 
was  applicable);  Florida  R  Co.  v. 
Dorsey.  69  Fla.  260.  62  B  963  (holding 
that  the  evidence  as  to  the  length  of 
time  the  train  remained  stationary 
being  without  conflict,  a  charge  that 
the  time  required  for  a  passenger  to 
leave  a  train  depends  on  the  circum- 
stances of  each  case,  and  that 
whether  the  stop  on  the  day  of  the 
accident  was  reasonably  sumcient  is 
a  question  for  the  Jury  to  determine, 
was  not  erroneous):  Macon,  etc..  R. 
Co.  V.  Anderson,  121  Ga.  666,  49 
SE  791;  Ft.  Wayne,  etc..  Tract.  Co. 
V.  dinger,  46  Jnd.  A.  733,  90  NK 
662;  Louisville,  etc..  Tract.  Co.  v. 
Krobo,  (Ind.  A.)  90  NE  483  [rev  on 
other  grounds  93  NE  6];  Louisville, 
etc..  R.  Co.  V.  App.  157  Ky.  246,  162 
SW  1128  (holding  that,  where  the 
sole  issue  was  whether  the  car 
started  while  plaintiff  was  alighting, 
an  instructi9n   was  proper  that,  it 

flalntlff  was  thrown  from  the  plat- 
orm  by  a  Jerk  of  the  car.  she  could 
recover,  but,  if  she  had  left  the  car 
In  safety  and  fell  from  another 
cause,  she  could  not  recover);  Louis- 
ville, etc.,  R.  Co.  v.  Lee.  140  Ky.  91, 
130  SW  813  (holding  that,  where  In 
an  action  for  injuries  to  a  passenger 
while  alighting  from  a  car  there  was 
evidence  that  the  brakeman  Jerked 
the  passenger  and  caused  her  to  fall 
but  there  was  no  evidence  that  the 
train  did  not  stop  a  sufficient  time 
to  give  the  passengers  a  reasonable 
opportunity  to  alight,  the  instruc- 
tions should  be  confined  to  the  ques- 
tion whether  the  brakeman  negli- 
gently Jerked  the  passenger  from  the 
steps  of  the  car,  and  the  court 
should  not  submit  the  Issue  of  a 
negligent  failure  to  stop  the  train  a 
HumcTent  length  of  time) :  Central 
Kentucky  Tract.  Co.  v.  Chapman. 
(Ky.)  124  SW  830;  Louisville  R.  Co. 
V.  Owens,  97  SW  356;  29  KyL  1294; 
Cummlngs  v.  Detroit  United  R,  Co.. 
163  Mich.  304.  128  NW  206;  Wester- 
velt  V.  St.  Louis  Transit  Co..  222  Mo. 
325,  121  SW  114;  Paul  v.  Metro- 
politan St.  R.  Co.,  (Mo.  A.)  179  SW 
787;  Zeller  v.  Metropolitan  St.  R,  Co.. 
163  Mo.  A.  613.  134  SW  1067;  Mc- 
Nally  v.  Metropolitan  St.  R.  Co..  145 
Mo.  A.  127,  129  SW  464  (holding  that, 
where  the  evidence  showed  that  a 
conductor  standing  on  the  back  plat- 
form of  a  street  car  announced  a 
certain  street,  and  on  the  car  stop- 
ping plaintiff,  a  passenger,  walked 
through  the  car  and  on  to  the  back 

filatform  and  attempted  to  alight,  an 
nstruction  submitting  the  hypothesis 
that  the  conductor  In  the  exercise  of 
reasonable  care  could  have  known 
that  plaintiff  was  leaving  the  car.  In- 
stead of  the  hypothesis  that  the  eon- 
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made  by  the  pleadings  and  evidence,"  as  where  it  1  charges  on  a  theory  not  put  in  issue  by  the  plead- 


ductor  actually  knew  that  fact,  was 
not  error):  Craig  v.  Wabaah  R.  Co.. 
142  Mo.  A.  311.  126  SW  771;  Jones  v. 
Springfield  Tract.  Co..  137  Mo.  A.  408. 
118  SW  675;  Allen  v.  Metropolitan  St. 
R.  Co..  133  Mo.  A.  425.  113  SW  691; 
Bond  V.  Chicago,  etc.,  R.  Co..  122  Mo. 
A.  207.  99  SW  30:  Cullar  v.  Mlsaourl. 
etc..  R.  Co..  84  Mo,  A.  340;  WlUla  v. 
Metropolitan  St.  R.  Co..  63  App.  Div. 
332,  11  NTS  554;  Smltson  v.  South- 
ern Pac.  Co.,  37  Or.  74.  60  P  907; 
Howland  v.  New  York,  etc.,  R.  Co.. 
26  R.  I.  138,  68  A  683;  Conwlll  v. 
Gulf,  etc.,  R.  Co.,  85  Tex,  96,  19  SW 
1017:  Missouri  Pac.  R.  Co.  v.  Long, 
81  Tex.  253.  16  SW  1016.  26  AmSR 
811;  Urewery  v.  El  Paso  Electric  R. 
Co..  (Tex.  Civ,  A.)  120  SW  1061 
(holding  that,  where  i>lalntift  sued 
for  Injuries  caused  by  the  sudden 
moving  of  a  street  car  as  she  was 
alighting,  and  did  not  allege  negU* 
gence  of  the  conductor  in  failing  to 
tell  her  not  to  get  off  until  the  car 
stopued,  a  charge  directing  the  jury 
not  to  consider  the  question  whether 
the  conductor  notified  platntlll  not 
to  attempt  to  alight  until  the  car 
stopped  was  proper);  I>allaa  Cona. 
fllectric  St.  R.  Co.  v.  Chase,  (Tex. 
Civ.  A.)  118  SW  783;  Galveston,  etr., 
R,  Co.  V.  Berry.  49  Tex.  Civ.  A.  521, 
109  SW  393;  Texas  Midland  R.  Co. 
V.  Rltchey,  49  Tex.  Civ,  A.  409.  108 
SW  732:  Texas,  etc.,  R.  Co.  v.  Bees- 
ley,  46  Tex.  Civ.  A.  108,  101  SW  1051; 
Houston,  etc.,  R.  Co.  v.  Easton,  44 
Tex.  Civ.  A.  95,  97  SW  883;  St.  Louis 
Southwestern  R.  Co.  v.  Kennedy, 
(Tex.  Civ.  A.)  96  SW  653;  St.  Louis 
Southwestern  R.  Co.  v.  Highnote, 
(Tex.  Civ.  A.)  84  SW  365  [rev  on 
other  grounds  99  Tex.  23.  86  SW  923]; 
Missouri,  etc.,  R.  Co.  v.  White,  22 
Tex.  Civ.  A.  424,  S6  SW  693  (hold- 
ing that,  where  plaintlfC  was  Injured 
Id  alighting  from  a  railroad  car.  evi- 
dence that  the  step  box  was  too  small, 
and  tlh©  groiindon  which  it  was  placed 
was  slanting  and  uneven,  was  aum- 
cient  to  support  an  instruction  sub- 
mitting the  Issue  whether  the  size 
of  the  Dox  or  condition  of  the  ground 
was  the  proximate  cause  of  the  fall); 
Missouri,  etc.,  R.  Co.  v.  McElree,  16 
Tex.  Civ.  A.  182,  41  SW  843  (holding 
that,  where  the  petition  alleges  thai 
the  train  did  not  stop  long  enough 
to  allow  plaintiff  to  alight  in  safety, 
and  that  Just  as  he  wa^  alighting 
the  train  was  suddenly  and  violently 
started,  throwing  plaintlfF  to  the 
ground,  negligence  of  defendant  is 
predicated  on  both  the  Insufficiency 
of  the  stop  and  the  suddenness  of 
the  start,  and  Instructions  covering 
either  point  are  properly  based  on  the 
pleadings);  Morrison  v.  Seattle  Elec- 
tric Co.,  63  Wash.  531,  115  P  1076; 
Gilmore  v.  Seattle,  etc..  R.  Co..  29 
Wash.  150.  69  P  743.  <4)  As  to  in- 
Jury  by  derailment.  Colorado  Mid- 
land R.  Co.  V.  McGarry,  41  Colo.  398. 
92  P  915:  Baltimore,  etc..  R.  Co.  v. 
Worthlngton.  21  Md.  275.  83  AmD 
678;  Heyde  v,  St.  Louis  Transit  Co.. 
102  Mo.  A.  537.  77  SW  127;  Texas 
Tract.  Co.  v.  Hanson,  (Tex.  Civ.  A.) 
143  SW  214;  San  Antonio  Tract.  Co. 
V.  Williams.  34  Tex.  Civ.  A.  372,  78 
SW  977;  Missouri,  etc.,  R.  Co.  v. 
White.  22  Tex.  Civ.  A.  424.  55  SW 
693.  (B)  As  to  Injury  by  elevator. 
Clark  V.  Scandinavian-American 
Bank,  113  Minn.  93,  128  NW  1114: 
Cooper  v.  Century  Realty  Co.,  22i 
Mo.  709.  123  SW  848;  Bullock  v. 
Butler  Exch.  Co..  24  R.  1.  50.  62  A 
122.  (6)  It  is  not  error  to  Instruct 
the  Jury  as  to  the  legal  relation  be- 
tween a  carrier  and  a  passenger, 
where  such  Information  Is  pertinent 
to  the  Issues.  Zeiler  v.  Metropolitan 
St.  R.  Co..  153  Mo.  A.  613,  134  SW 
1067.  (7)  Where  an  instruction  re- 
tyilres  a  finding  that  plaintiff  was  on 
the  train  with  the  knowledge  and 
consent  of  the  agent  In  charge  of  it. 
It  cannot  be  objected  that  it  does 
not  submit  the  question  whether  he 
was  rightfully  on  the  train.  White- 
head V.  St.  Louis,  etc..  R.  Co., 
»    Mo.    268,    11    SW    751,    6  LRA 


409.  (8)  In  an  action  against  a 
carrier  for  personal  injuries  alleged 
to  have  been  received  while  a  pas- 
senger on  defendant's  train,  an  In- 
struction that  no  recovery  could  be 
had  If  plaintiff  was  a  trespasser  on 
the  train  Is  warranted  by  defend- 
ant's plea  of  dental.  Pfatfenback  v. 
Lake  Shore,  etc..  R.  Co..  142  Ind.  246. 
41  NE  630.  (9)  An  instruction  limit- 
ing  Inquiry  to  negligence  in  "the 
management  and  control  of  said  pas- 
senger train  and  coach"  la  not 
broader  than  the  charge  ot  the  peti- 
tion that  defendant  "carelessly  and 
negligently  operated  and  ran  its 
train"  tn  which  plaintiff  was  riding 
as  a  passenger.  Marriott  v.  Missouri 
Pac.  R.  Co..  142  Mo.  A.  199,  126  SW 
231.  (10)  An  instruction  that,  if  de- 
fendant's conductor  assaulted  plain- 
tiff while  on  the  car,  and  thereafter 
followed  and  assaulted  him,  defend- 
ant was  liable,  unless  the  assault 
was  in  self-defense.  Is  not  error, 
where  the  evidence  was  conflicting 
as  to  whether  the  assault  occurred 
in  such  a  manner  or  was  commenced 
after  plaintiff  ceased  to  be  a  pas- 
senger. Alabama  City,  etc.,  R.  Co.  v. 
Sampley.  4  Ala.  A.  464,  68  S  974.  (II) 
Where  the  only  Issue  was  whether 
the  car  stopped  and  then  started 
backward  as  the  passenger  was  at- 
tempting to  alight,  or  whether  she 
voluntarily  stepped  from  it  while  it 
was  still  going  forward,  an  instruc- 
tion to  find  for  defendant  if  the.  evi- 
dence was  equally  balanced  as  be- 
tween such  theories  was  proper. 
Wyatt  V.  Pacific  Electric  R.  Co.,  156 
Cal.  170,  103  P  892.  (12)  In  an  ac- 
tion for  assault  on  a  passenger,  in- 
structlons  stating  who  are  passengers 
and  the  duty  of  the  carrier  toward 
them,  and  the  measure  of  damages 
for  the  breach  of  this  duty  were  not 
erroneous  as  submitting  the  case  on 
two  different  theories,  the  one  that 
It  was  an  action  for  tort,  and  the 
other,  for  the  breach  of  the  contract. 
Rand  v.  Butte  Electric  R.  Co.,  40 
Mont.  398.  107  P  87.  (13)  Where  the 
only  person  in  the  carrier's  employ 
charged  with  negligence  was  the 
conductor  of  a  car,  a  requested  In- 
struction that  defendant  could  not 
be  held  liable  because  the  motorman 
of  the  car  did  not  reverse  the  power 
after  the  accident,  but  relied  on  his 
brakes  to  stop  the  car,  was  improperly 
refused.  Cunningham  v.  Metropolitan 
St.  R.  Co..  104  App.  DIv.  525.  93  NTS 
700.  (14)  In  an  action  by  a  pas- 
senger to  recover  for  damages  occa^ 
sloned  by  the  falling  of  a  seat,  an 
Instruction  allowing  a  recovery  If 
defendant  was  negligent  In  leaving 
open  the  seat  for  occupancy,  and  the 
Injury  was  the  proximate  result  of 
such  negligence  Is  not  error  because 
such  act  of  negligence  was  not 
pleaded,  where  there  was  a  general 
allegation  of  negligence.  Inter- 
national, etc.,  R.  Co.  v.  Anthony,  24 
Tex.  Civ.  A.  9,  57  SW  897. 

rbl  A  general  cbarge  that  a  oanler 
mnst  use  "all  care"  to  avoid  injuring 
a  passenger  is  not  error,  where  the 
sole  question  la  whether  the  car  had 
stopped  before  the  passenger  at- 
tempted to  get  off.  Jacksonville 
Electric  Co.  v.  Cubbage,  58  Fla.  287. 
51  S  139. 

[  c  ]  Ab  to  pnnitl'n  damans. — 
Where  it  appears  that  plaintiff  was 
injured  by  being  pushed  from  a  mov- 
ing train  by  the  conductor  at  a  sta- 
tion at  which  he  did  not  wish  to 
alight,  an  Instruction  on  the  subject 
of  punitive  damages  was  not  Inap- 
propriate. Atlanta,  etc.,  R.  Co.  v. 
Potts,  128  Ga.  397.  57  SE  686.  See 
also  Loul.<>vllle  R.  Co.  v.  Prick.  158 
Ky.  450,  165  SW  649  (assault  and 
battery  by  conductor). 

9.  ("al. — Green  v.  Pacific  Lumber 
Co..  130  Cal.  435.  62  P  747. 

Ga. — Hlllman  v.  George  R..  etc., 
Co.,  126  Ga.  814.  66  SE  68.  8  AnnCas  222. 

III. — Dowd  V.  Chicago  City  R.  Co., 
163  III.  A.  85. 

Iowa. — Moore  v.  Dea  Moines,  etc., 
R.  Co..  69  Iowa  491.  30  NW  51. 

Ky. — Samuels  v.  Louisville  R.  Co., 


161  Ky.  90.  151  SW  37. 

Mass.— Tobin  v.  Pittafield  Electric 
St.  R.  Co..  206  Mass.  681,  92  NE  887. 

MJch. — Kails  V.  Detroit  United  R. 
Co..  155  Mich.  485.  119  NW  906. 

Tex. — Missouri,  etc..  R.  Co,  v.  Ay- 
cock,  (Civ.  A.)  135  SW  198. 

[a]  Xnstmctlons  beld  erroneoiui 
wuier  the  pleadings  and  eviaeiioe; 
(1)  Irvine  V.  Delaware,  etc..  R.  Co.. 
184  Fed.  664,  106  CCA  600;  South- 
ern Pac.  Co.  V.  Schuyler,  135  Fed. 
1016,  6S  CCA  409;  Birmingham  R., 
etc.,  Co.  V,  Washington.  192  Ala.  617. 
69  S  65;  Birmingham  R..  etc..  Co.  v. 
Ellard.  135  Ala.  433.  33  S  276;  Ala- 
bama Great  Southern  R.  Co.  v.  Hill. 
93  Ala.  614.  9  S  722.  SO  AmSR  65; 
Kansas  City  Southern  R.  Co.  v. 
Cobb.  118  Ark.  569,  178  SW  383;  St. 
Louia.  etc..  R.  Co.  v.  Williams.  117 
Ark.  829,  175  SW  411;  Green  v.  Paci- 
fic Lumber  Co.,  130  Cal.  436,  62  P 
747  (holding  that,  where  one  count 
of  a  complaint  is  based  on  a  colli- 
sion of  trains  and  another  on  an  in- 
jury received  by  plaintiff  In  attempt- 
ing to  escape  from  a  threatened  col- 
lision, an  Instruction  that  plaintiff 
could  not  recover  without  proof  of 
collision  is  properly  refused);  Hill- 
man  V.  Georgia  R.,  etc..  Co.,  126  Ga. 
814,  66  SE  68.  8  AnnCas  222  (hold- 
ing that  an  instruction  that,  if  a  pas- 
senger la  guilty  of  boiaterous  con- 
duct, but  desists  after  request  or 
command  of  the  conductor,  the  con- 
ductor would  not  be  justified  in  ex- 

gelUng  him  from  the  train  after  he 
ad  so  desisted.  Is  an  Inaccurate 
statement  of  the  law,  as  based  on 
evidence  that  auch  passenger  was  In 
a  car  in  which  he  had  no  lawful 
right  to  be.  and  the  conductor  per- 
mitted him  to  remain  there  with  a 
pistol  In  his  hand  to  the  exclusion 
of  passengers  who  had  a  right  to  be 
there);  Ratner  v.  Chicago  City  R. 
Co.,  233  111.  169,  84  NE  201  [rev  133 
in.  A  (erroneous  for  not  limlt- 

Intc  ihi  • 'impany's  negligence  to  that 
chargi'd  m  the  declaration);  North 
Chi.  ;ii-'o  .'^t.  R.  Co.  V.  Polkey,  203  111. 
21.'.'.,  07  NE  793:  Cleveland,  etc.,  R. 
Co.  V.  .Scott,  111  111.  A.  234  (failure  to 
limit  right  of  recovery  to  acts  of 
nr  i:  1  i ti .  u  charged  In  the  declara- 
ti  ri):  ciflzens'  St.  R.  Co.  v.  Jolly. 
Iti  liid.  80.  67  NE  936:  Chicago,  etc., 
R.  Co.  V.  Mitchell,  6C  Ind.  A.  554.  105 
NB  396;  Lake  Erie,  etc.,  R.  Co.  v. 
Cotton.  45  Ind.  A.  580,  91  NB  253; 
Indianapoli.i,  etc..  Rapid  Transit  Co. 
V.  Derry,  83  Ind.  A.  499,  71  NE  912; 
LoufsvlIIe,  etc.,  R.  Co.  v.  Ricketts, 
62  SW  939.  21  KyL  662;  Louisville, 
etc.,  R.  Co.  V.  Ballard,  6  KyL  612; 
Partelow  v.  Newton,  etc.,  St.  R,  Co.. 
196  Ma.ss.  24.  81  NE  S94;  Costigan 
v.  Warren,  etc..  St.  R.  Co.,  174  Mass. 
553,  65  NE  317;  Bowdle  v.  Detroit 
St.  R.  Co..  103  Mich.  272.  61  NW 
529.  60  AmSR  366;  Black  v.  Metro- 
politan St.  R.  Co..  217  Mo.  672.  117 
SW  1142;  Detrlch  v.  Metropolitan  St, 
R.  Co..  143  Mo.  A.  176,  127  SW  603 
(erroneous  for  not  being  limited  to 
the  specific  acts  of  negligence  al- 
leged In  the  petition):  Moore  v.  Met- 
ropolitan at.  R.  Co..  142  Mo.  A.  290, 
126  .SW  IRl;  Willis  v.  St.  Joseph  R.. 
Light,  etc..  Co..  Ill  Mo.  A.  580,  86 
sW  567:  Dftuyette  v.  Nashua  St.  R. 
Co.,  69  N.  H.  625.  44  A  104;  Becker 
V.  Interborough  Rapid  Transit  Co.. 
128  App.  Div.  466.  112  NTS  816;  Ash- 
tabula Rapid  Transit  Co,  v.  Holmes, 
67  Oh.  St,  153.  65  NE  877;  Kemp  v. 
Portland  R..  etc..  Co..  74  Or.  258.  145 
P  274;  Galveston,  etc..  R.  Co.  v.  Bibb. 
(Tex.  Civ.  A.)  172  SW  178;  Oilde- 
melster  v.  San  Antonio  Tract.  Co.. 
(Tex.  Civ.  A.)  185  SW  1097;  Mis- 
souri, etc..  R.  Co.  V,  Aycock.  (Tex, 
Civ.  A,)  186  SW  198  (holding  that 
an  instruction  that  defendant  car- 
rier was  not  bound  to  send  a  physi- 
cian to  treat  an  injured  passenger, 
and  that  the  Jury  could  not  conaider 
testimony  that  the  carrier's  agent 
agreed  to  send  its  local  physician, 
but  failed  so  to  do,  waa  properly  re- 
fused, the  teatimony  being  admis- 
sible on  an  issue  of  the  passenger's 
contributory  negligence  In  falling  to 
procure  treatment) ;  Rapid  Transit  R. 
LMgitizeo  b: 
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ings/''  or  not  supported  by  the  evidence,"  or  which  |  ignores  or  omits  to  charge  on  a  material  element  or 


Co.  V.  Strong,  (Tex.  Civ,  A.)  108  SW 
S94 :  Internatiooal,  etc  R.  Co.  v. 
Sattepwhlte.  19  Tex.  Civ.  A.  170,  47 
8W  41;  Texas,  etc.,  R.  Co.  v.  Beck- 
worth.  11  Tex.  Civ.  A.  ISa.  32  SW 
S47;  Dlckert  v.  Salt  Lake  City  R. 
Co..  20  UUh  S94.  69  P  95.  (2)  As  to 
injury  to  a  boardlncr  passenger.  Met- 
ropolitan St.  R.  Co.  V.  Hudson,  113 
Fed.  449.  Bl  CCA  283;  Peterson  v. 
Metropolitan  St.  R.  Co..  211  Mo.  498. 
Ill  SW  37;  Plum  V.  Metropolitan  St. 
R.  Co.,  91  App.  niv.  420.  86  NTS  827; 
Pallez  V.  Brooklyn  City  R.  Co.,  4 
NYS  884  [afl  123  N.  Y.  652  mem,  26 
NE  964  mem].  (3)  As  to  injury  to 
an  alighting  passenger.  Lake  St.  El. 
R.  Co.  V.  Craig.  12ff  111.  A.  361;  Chi- 
cago Union  Tract.  Co.  v.  Grommes, 
110  111.  A.  113  (not  confining  the  Jury 
to  the  negligence  alleged);  Chicago 
City  R.  Co.  V.  Catlln,  70  111.  A.  97; 
Anderson  v.  Canadian  Northern  R. 
Co..  130  Minn.  373.  153  NW  863;  Man- 
ning V.  Nassau  Electric  R.  Co.,  137 
App.  Dlv.  860.  122  NYS  864;  Bonney 
V.  Bushwlck  R.  Co.,  1  HowPrNS 
(N.  Y.)  66;  Henry  v.  Grant  St.  Elec- 
tric R.  Co.,  24  wash.  246,  64  P  137; 
Blake  v.  Camden  Interstate  R,  Co., 
67  W.  Va.  300.  GO  SE  408.  (i)  Where 
the  declaration  contains  a  single 
count  wherein  defendant's  negli- 
gence is  alleged  disjunctively  In  vari- 
ous forms,  the  proof  of  any  one  of 
which  would  sustain  a  Judgment  for 

Jilalntirr,  it  is  error  to  instruct  the 
ury  to  find  for  defendant  unless 
plaintiff  proved  defendant  guilty  of 
negligence  "In  the  manner  charged 
In  the  declaration."  Dowd  v.  Cni- 
cago  City  R.  Co.,  153  111.  A  85.  (5) 
Where  a  passenger  8uing  for  Injuries 
counts  on  negligence  generally,  or 
several  kinds  together,  constitution 
general  negligence,  and  the  doctrine 
of  res  Ipsa  loquitur  is  applicable,  it 
is  improper  to  Instruct  that  there  Is 
no  evidence  that  defendant  carrier 
was  negligent  in  a  given  particular. 
Tobin  V.  PIttsfleld  Electric  St.  R.  Co.. 
206  Mass.  581.  92  NK  887.    (6)  Where 

filalntlff  alleges  several  specified  in< 
urles,  an  Instruction  that.  If  the 
Jury  find  that  one  specified  injury 
was  not  caused  or  aggravated  by  the 
accident,  then  they  shall  find  for  the 
defendant  Is  erroneous,  although  in 
other  InBtructions  they  are  told  that. 
If  they  find  for  plaintiff,  they  shall 
award  damages  sufllclent  to  compen- 
sate him  for  all  the  Injuries  received. 
Moore  v.  Pes  Moines,  etc.,  Co.,  69 
Iowa  491.  30  NW  61.     <7)  Where  a 

frlma  facie  case  is  made  by  proof 
hat  plaintifT  was  a  passenger,  and 
that  an  accident  happened  whereby 
he  was  injured,  an  Instruction 
which  tells  the  jury  that  they  should 
not  consider  the  fact  that  plaintiff 
was  Injured  In  determining  whether 
he  Is  entitled  to  recovery  and 
whether  defendant  was  negligent  is 
Improper.  Harley  v.  Aurora,  etc..  K. 
Co..  128  III.  A.  64S. 

[b]  Xrot  ooiuiistMit  wltli  BtatMient 
mmAm  mm  to  InnMk^In  an  action 
for  the  death  of  a  passenger  while 
riding  on  the  inside  running  board 
of  a  car  from  contact  with  a  car 
from  the  opposite  direction  on  the 
other  track,  after  a  statement  by  the 
court  that  the  only  question  that 
would  be  submitted  was  whether  de- 
ceased was  forced  Into  his  position 
by  the  pressure  of  passengers  per- 
mitted to  board  after  deceased,  or 
whelher  he  voluntarily  assumed  such 
position,  it  was  error  to  Instruct 
that.  If  the  bell  on  the  car  that 
struck  him  was  not  sounded,  plain- 
tiff might  recover.  Kalis  v,  Detroit 
United  R.  Co.,  166  Mich.  486.  119  NW 
DOG. 

10.  Ala. — Alabama  City,  etc..  R.  Co. 
V.  Bullard.  147  Ala.  618,  47  S  678;  Bfr- 
niintrhiim  K..  etc.,  Co.  v,  Landrum. 
153  Ala.  192.  45  S  198.  127  AmSR  26. 

Ark. — St.  Louia  Southwestern  R. 
Co.  v.  Jackson.  93  Ark.  119,  124  SW 
241:  St.  Louis,  etc..  R.  Co.  v.  Barnett. 
65  Ark.  255,  45  SW  550;  St.  Louts, 
etc..  R.  Co.  V.  Sweet.  63  Ark.  563.  40 
SW  463. 


Fla. — Pensacola  Electric  Terminal 
R.  Co.  V.  Haussman,  61  Fla.  2S6, 
40  S  196. 

Ga. — Southern  R.  Co.  v,  Nappier, 
138  Oa.  31,  74  SE  778;  Savannah 
Electric  Co.  v.  Pritchard,  133  Ga. 
747,  66  SE  952:  Western,  etc..  H.  Co. 
V.  Burnham.  12S  Ga.  iS,  60  SE  984; 
Central  R.,  etc.,  Co.  V.  Smith,  80  Ga. 
626.  5  SE  772. 

III. — Chicago  Cons.  Tract.  Co.  v. 
Schritter.  222  111.  364,  78  NE  820  [aft 
124  111.  A.  678]:  Chicago  Union  Tract. 
Co.  V.  Hanthorn.  211  111.  367.  71  NE 
1022;  Chicago,  etc..  R.  Co.  v.  Mehl- 
sack.  131  111.  61,  22  NE  812,  19  AmSR 
17;  Gorman  v.  South  Side  El.  R.  Co.. 
191  111.  A.  471;  Kulplnsky  v.  Samp- 
sell,  146  111.  A.  242:  Chicago,  etc..  R. 
Co.  V.  Wallace,  SS  III.  A.  606:  Cin- 
cinnati, etc.,  R.  Co.  V.  Dufraln.  36 
111.  A.  362. 

Ind. — Indiana  R.  Co.  v.  Maurer.  160 
Ind.  26.  66  NE  156. 

Kan. — Chicago,  etc.,  R.  Co.  v.  Bell, 
1  Kan.  A.  71,  41  P  209. 

Ky. — Lexington  R.  Co.  v.  Lowe,  143 
Ky.  339.  136  SW  618;  Illinois  Cent 
R.  Co.  v.  Vinson.  74  SW  671.  25  KyL 
38  [reh  ddn  76  SW  167.  25  KyL  652]. 

Md. — Western  Maryland  R.  Co.  v. 
State,  95  Md.  637.  63  A  969. 

Mass. — Payne  v.  Springfield  St.  R. 
Co..  203  Mass.  425,  89  NE  536. 

Minn. — Harrold  v.  Winona,  etc.,  B. 
Co.,  47  Minn.  17.  49  NW  389. 

Mo. — Ely  V.  St.  Louis,  etc,  R.  Co. 
77  Mo.  34;  Hamilton  v.  Metropolitan 
St.  R.  Co.,  114  Mo.  A.  504.  89  SW  893; 
Corum  V.  Metropolitan  St.  R.  Co., 
113  Mo.  A.  631,  88  SW  148;  Jacquin 
V.  Grand  Ave,  Cable  Co.,  67  Mo.  A. 
320;  Wllburn  v.  St.  Louis,  etc.,  R. 
Co.,  36  Mo.  A.  203. 

N.  J. — Partridge  v.  Woodland 
Steamboat  Co... 66  N.  J.  L.  290,  49  A 
726. 

Or. — Maynard  v.  Oregon  R,  Co.,  46 
Or.  15,  78  P  983.  68  LRA  477. 

S.  C. — Slngletary  v.  Seaboard  Air 
Line  R.  Co..l8  S.  C.  566,  71  SE  67. 

Tenn. — Payne  v.  Nashville,  etc.  R, 
Co.,  106  Tenn.  167,  61  SW  86. 

Tex. — Ft.  Worth.  etc-LR.  Co.  v.  Wil- 
kinson. (Civ.  A.)  152  SW  203;  Texas, 
etc.,  R.  Co.  V.  Marshall,  57  Ctv.  A. 
538,  122  SW  946;  Gulf.  etc..  R.  Co.  v. 
Garner.  52  Tex.  Civ.  A.  387,  116  SW 
273;  Denlson,  etc..  R.  Co.  v.  Freeman, 
38  "rex.  Civ.  A.  162,  86  SW  65;  St. 
Louis  Southwestern  R.  Co.  v.  High- 
note  (Civ.  A.)  84  SW  365  [rev  on 
other  grounds  99  Tex.  23.  86  SW 
923];  St.  Louis  Southwestern  R.  Co. 
V.  Cannon.  31  Tex.  Civ.  A.  487,  71 
SW  992. 

[a]  IUastr»tl<ais. — (1)  Where  the 
complaint  alleged  negligence  In  the 
operation  and  management  by  de- 
fendant of  its  passenger  and  freight 
trains,  an  instruction  as  to  the  duty 
of  a  carrier  of  passengers  "in  keep- 
ing its  passenger  trains  and  appli- 
ances in  a  safe  condition"  is  errone- 
ous. Maynard  v.  Oregon  R.  Co.,  46 
Or.  15.  78  P  983.  68  LRA  477.  (2) 
Where  the  declaration  alleges  specifi- 
cally that  plaintiff  was  Injured  by 
being  thrown  from  a  car,  It  la  error 
to  charge  on  the  theory  that  he  was 
compelled  to  Jump  therefrom.  Pen- 
sacola  Electric  Terminal  R.  Co.  v. 
Haussman.  61  Fla.  286,  40  S  196.  (8) 
Where  the  action  was  based  on  negli- 
gence in  suddenly  starting  the  car 
as  plaintiff  was  about  to  alight,  it 
Is  proper  to  refuse,  and  erroneous 
to  give,  an  instruction  relating  to 
negligence  In  failing  properly  to  stop 
the  car.  Chicago  Union  Tract.  Co,  v, 
Hanthorn,  211  111.  367.  71  NE  1022: 
Chicago,  etc..  R.  Co.  v,  Wallace.  85 
Til.  A.  606.  (4)  Where  the  sole  al- 
legation of  negligence  In  an  action 
for  Injuries  was  the  untimely  start- 
ing of  a  street  car  before  plaintiff 
had  time  to  alight,  an  Instruction 
that,  if  defendant's  employees  failed 
to  assist  plainttfT  In  leaving  the  car. 
defendant  would  he  guilty  of  negli- 
gence was  error,  although  evidence 
on  such  issue  was  received  at  the 
trial  without  objection.  Indiana  R. 
Co.  V.  Maurer,  160  Ind.  25.  66  NR  166. 


II.  Ala.— Knight  v.  Tombigbee 
Valley  R.  Co.,  190  Ala.  140.  67  S  238; 
Birmingham  R.,  etc.,  Co.  v.  Roach, 
188  Ala.  306.  66  S  82;  Birmingham  R. 
etc.,  Co.  V.  O'Brien.  185  Ala.  617,  64 
S  343;  Birmingham  R.,  etc,  Co.  v. 
Girod,  164  Ala.  10.  51  3  242.  137  Am 
SR  17;  Louisville,  etc..  R.  Co.  v. 
Quinn,  146  Ala.  667,  39  S  616;  Bir- 
mingham Union  R.  Co.  v.  Smith.  90 
Ala.  60.  8  S  S6.  24  AmSR  761:  Ala- 
bama City,  etc..  R.  Co.  v.  Sampley. 
4  Ala.  A.  464,  58  S  974. 

Ark. — Prescott,  etc.,  R.  Co.  v. 
Thomas.  114  Ark.  56.  167  SW  486; 
Arkansas,  etc.,  R.  Co.  v.  Sain.  90  Ark. 
278.  119  SW  659.  22  LRANS  910;  St. 
Xk>u18,  etc.,  R.  Co.  v.  Wilson,  70  Ark. 
186.  66  SW  661,  91  AmSR  74;  Little 
Rock,  etc.,  R.  Co.  v.  Cavenesse,  48 
Ark.  106.  2  SW  606. 

Colo, — Denver,  etc.,  R-  Co.  v.  Pil- 
grim. 9  Colo.  A.  86.  47  P  6B7. 

Fla. — Jacksonville  SL  R.  Co.  v. 
Chappell.  21  Fla.  175. 

Ga. — Georgia  R..  etc.,  Co,  v.  Gatlln. 
142  Ga.  293,  82  SE  888;  Southern  R. 
Co.  V.  Norton.  134  Ga.  18.  67  SE  400; 
Blodgett  v.  Bartlett,  60  Ga.  358. 

III.  — North  Chicago  St.  R.  Co.  v. 
Williams,  140  HI.  275,  29  NE  672: 
Maier  v.  Chicago  City  R.  Co..  166 
HI.  A.  500. 

Iowa — Root  v.  Des  Molnes  City  R. 
Co.,  113  Iowa  676,  iZ  NW  904;  Winter 
V.  Central  Iowa  R,  Co.,  74  Iowa.  448. 
38  NW  164. 

Ky, — Illinois  Cent.  R.  Co.  v.  Lence. 
100  SW  216,  SO  KyL  988. 

Md. — Baltimore  City  Pass.  R.  Co. 
V.  Nugent,  86  Md.  349,  38  A  779.  39 
LRA  161. 

Mass. — Kuhlen  v.  Boston,  etc.,  St. 
R.  Co..  193  Mass.  341,  79  NE  815,  118 
AmSR  616,  7  LRAI4S  729;  Dodge  v. 
Boston,  etc.,  SS.  Co.,  148  Mass.  207, 
19  NE  878.  12  AmSR  641,  2  LRA  88. 

Mich. — Brltton  v.  Grand  Rapids  St. 
R.  Co.,  90  Mich.  169.  61  NW  276. 
^  Minn. — McBride  v.  St.  Paul  City  H. 
Co.,  72  Minn.  291,  76  NW  231. 

Mo. — Cooper  v.  Century  Realty  Co.. 
224  Mo.  709,  123  SW  848  (elevator): 
Parks  V.  St.  Louis,  etc..  R.  Co.,  178 
Mo.  108.  77  SW  70.  101  AmSR  426; 
Hennessy  v.  St.  Louis,  etc.,  R.  Co., 
173  Mo.  86,  73  SW  162;  Thomp«>n  v. 
MetropoIiUn  St.  R.  Co..  136  ifo.  217. 
36  SW  626;  Ely  v.  Southwest  Mis- 
souri R.  Co.,  141  Mo.  A,  708,  125  SW 
833;  Willis  v.  St.  Joseph  R..  etc.,  Co.. 
Ill  Mo.  A.  580.  86  SW  667;  Hutchin- 
son V.  Reliance  Realty  Co.,  88  Mo.  A. 
614  (elevator  paesenger):  Worthtng- 
ton  V.  Llndell  R.  Co„  72  ISo.  A.  1«5: 
Ephland  V.  HiBBOurl  Fac  R.  Co.,  67 
Mo.  A.  147. 

N.  Y.— Miller  v.  Ocean  SS.  Co.,  118 
N.  Y.  1B9,  23  NE  462;  Merrill  v. 
Metropolitan  St.  R.  Co.,  73  App.  Div. 
401.  77  NYS  122;  Whitaker  v.  Staten 
Island  Midland  R.  Co..  65  App.  Dlv. 
451,  72  NYS  814;  Gllbertson  v.  Forty- 
Second  St.,  etc..  R.  Co.,  14  App.  Div. 
294.  43  NYS  782;  Wynn  v.  <5entra] 
Park,  etc.,  R.  Co..  10  App.  Div.  13, 
41  NYS  596;  Connelly  v.  Manhattan 
R.  Co.,  68  Hun  456,  23  NYS  88  [rev 
on  other  grounds  142  N.  T.  377.  37 
NE  462];  Pollard  v.  New  York,  etc. 
R.  Co.,  20  N.  T.  Super.  437;  Gold  v. 
Dry  Dock,  etc..  R.  Co.,  84  NYS  1017; 
Laughlin  v.  Atlantic  Ave.  R.  Co..  12 
NYS  463.  Compare  Decker  v.  Man- 
hattan R.  Co.,  2  NYS  302  (holding 
that  a  charge  that  steam  railroad 
companies  must  u.se  the  utmost  care 
in  carrying  passengers  is  correct,  and 
cannot  prejudice  defendant,  sued  for 
an  injury  to  a  person  entering  Its 
train,  even  if  it  has  no  application 
to  the  evidence). 

Or. — Lewis  v.  Portland  R.,  etc..  Co., 
59  Or.  314.  117  P  423. 

Pa. — Lombard,  etc..  R.  Co.  ».  CHiris- 
ttan.  124  Pa.  114.  16  A  628;  Walthour 
V.  Pennsylvapia  R  Co.,  40  Pa.  Super. 
262. 

S.  C. — Brodle  v.  Carolina  Midland 
R.  Co..  46  S.  C.  208.  24  SE  180. 

Tenn. — East  Tennessee,  etc..  R.  Co. 
V.  Lee.  90  Tenn.  670.  18  SW  268. 

Tex. — Texas,  eta,  R.  Co.  v.  Miller, 
79  TexL  78.  16  SW  264.  23  AmSR  808. 


For  lator  easM,  OoveloinMirts  and  oluaffea  in  the  law  see  oumnlatlve  Annotations,  same  title,  page  aniliiote  numter. 
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material  matter  in  issue/'  or  disregards  or  ^orea 
a  material  part  of  the  evidence/'  But  an  instruo- 
tion  is  not  erroneous  bebanae  it  fails  to  instmet  as 
to  immaterial  matters.** 

[$  1478]    (6)  Froximttte  Ouuw  of  Injniy.  In 

11  LRA  896;  International,  etc.,  R. 
Co.  V.  Cock,  68  Tex.  718,  6  SW  63B. 
2  AmSR  521;  Missouri,  etc.,  R.  Co. 
T.  Dlckaon,  (Civ.  A.)  153  SW  93S; 
TexaB  Cent.  R,  Co.  v.  Cameron,  (Civ. 
A.)  149  SW  709;  Norton  v.  Galves- 
ton, etc.,  R.  Co..  (Civ.  A.)  108  SW 
1044;  Gulf,  etc.,  R.  Co.  v.  Turner, 
(Civ.  A.)  93  SW  195;  St.  IajuIs,  etc., 
R.  Co.  V.  Ross,  (Civ.  A.)  89  SW 
llOB;  Texas,  etc^  R.  Co.  v.  Bratcher, 
<Clv.  A.)  78  SW  631;  Gulf,  etc..  R. 
Co.  V.  Carter,  (Civ.  A.)  71  SW  73; 
Texas,  etc..  R.  Co.  v.  Tarklngton,  27 
Tex.  Civ.  A.  353.  86  SW  137:  Houston, 
etc,  R.  Co.  V.  Norrts.  (Civ.  A>  41 
SW  708;  Missouri,  etc.,  R.  Co.  v. 
Brown.  (Civ.  A.)  39  SW  326;  Qalves- 
ton,  etc.,  R.  Co.  v.  Cooper,  i  Tex. 
Civ.  A.  42,  20  SW  990. 

Va. — Real  Est.  Trust,  etc^  Co.  v. 
Oiryn,  lis  Va.  SST,  74  SB  20B; 
Shenandoah  Valley  R.  Co.  v.  Moose, 
S3  Va.  827.  3  SB  796. 

Wis. — Jlrachek  v.  Milwaukee  Elec- 
tric R.,  etc,  Co.,  189  Wis.  SOS,  121 
NW  126,  131  AmSR  1070. 

[a]  Xutraottotts  to  tranlttT* 
Oamaffas  not  swroortsA  Ity  um  evl- 


stating  the  conditions  authorizing  a  recoveiy,  the 
instructions  must  include  the  condition  that  the 
n^ligence  or  wrong  charged  in  the  declaration 
or  complaint  was  the  proximate  cause  of  the 
injury,"  uid  should  define  "prozijnate  cansei"^ 


4«iie«^(l)  St.  Iiouis.  etC;,R.  Co, 'V. 
Wilson,  70  xik.  136,  6t  rW  661,  91 
AmSR  74.  (2)  Any  Instruction  as  to 
punitive  damases  is  erroneous,  where 
there  is  no  evidence  of  gross  negli- 
gence. Bast  Tennessee,  etc.,  R.  Co. 
V.  Lee,  »0  Tenn.  B70,  IS  6W  268. 

[b]  Dtttr  to  BMka  rtOam* — ^Where 
there  Is  no  evidence  in  theT  case  tbat 
defendant  had  not  made  rules  and 
regulations  for  the  protection  of  its 
passengers,  a  charge  that  it  was  de- 
fendant's duty  to  make  such  rules, 
and  that  failure  to  make  them  was 
negligence,  was  properly  refused. 
Merrill  v.  Metropolitan  St.  R.  Co.. 
73  App.  Dlv.  401,  77  NTS  122. 

[c]  XBonase  of  speed. — Where 
there  is  evidence  that  plaintiff  had 
stepped  from  the  car  before  Its  speed 
was  Increased,  it  is  error  to  instruct 
that  the  Injury  was  caused  by  such 
increase  of  speed.  Root  v.  Des 
Moines  City  R.  Co.,  113  Iowa  676.  83 
NW  904. 

13.  U.  S. — Kansas  City,  etc,.  R. 
Co.  V.  Stoner,  49  Fed.  209,  1  CCA 
231 

Ala. — Birmingham  R^  etc.,  C^>.  v. 
Jung.  161  Ala.  461,  49  S  i34«  -18  Ann 
Cas  S67;  I^iulBVlile,  etc..  R.  Co.  v. 
Church,  166  Ala.  329,  46  S  467,  130 
AmSR  29;  Birmingham  R.,  etc  Co. 
V.  Lee,  IBS  Ala.  79,  4S  S  212;  Ala- 
bama City,  etc.,  R.  Co.  t.  Bates,  43 
S  98 

Ga. — Hillman  v.  Georgia  R..  etc., 
Co.,  126  Ga.  S14.  B6  SB  «8,  8  Ann 

Cas  222. 

III.— Alton  Light,  etc,  Co.  v.  Oiler, 
217  111.  15.  76  NE  419,  4  LRANS  399 

eft  119  111.  A.  1811;  Wabash,  etc., 
Co.  V.  Rector,  10*  111.  296;  Lan- 
ham  V.  Illinois  Cent  R.  Co.,  181  111. 
A.  63;  Hamilton  v.  Kankakee  Elec- 
tric R.  Co.,  158  111.  A.  422;  Petersen 
V.  Elgin,  etc..  Tract.  Co..  142  lU.  A. 
34  lata  238  lit.  403,  87  NE  346]. 

Ind. — Caughell  v.  Indianapolis 
Tract,  etc.,  Co.,  60  Ind.  A  6,  97  NE 
1028;  Terre  Haute  Tract.  etCiCo.  v. 
Payne.  45  Ind.  A.  132,  89  NB  413; 
Citizens'  St  R.  Co.  v.  Hottbauer,  23 
Ind.  A.  614,  66  NE  54. 

Iowa. — Douglass  v.  Sioux  City  St. 
R.  Co.,  91  Iowa  94.  68  NW  1070. 

Ky. — Louisville,  etc..  R.  Co.  v.  Still- 
well.  142  Ky.  330.  134  8W  202. 

Mass. — Yancy  v.  Boston  El.  R.  Co.. 
205  Mass.  162.  91  NE  202,  137  AmSR 
431.  26  LRANS  1217:  Zamore  v.  Bo!i- 
ton  El.  R.  Co..  198  Mass.  694.  84  NE 
868. 

Mo. — Flaherty  v.  St  Louis  Transit 
Co..  207  Mo.  318.  108  SW  IB;  Thomure 
v.  St.  Louis,  etc..  R.  Co..  191  Mo.  A. 
640.  177  SW  708;  Meegan  v.  Metro- 

?oIitan  St  R.  Co..  161  Mo.  A.  46. 
42  SW  1104;  Miller  v.  St  Louis 


United  R.  Co..  166  Mo.  A.  628.  134 
SW  1045;  Boland  v.  St.  Louis  United 
R.  Co..  160  Mo.  A.  666,  131  SW  362; 
Cornell  v.  Chicago,  etc.,  R.  Co..  143 
Mo.  A.  698,  128  SW  1021;  Groshong 
V.  St  Louis  United  R.  Co.,  142  Mo. 
A.  718,  121  SW  1084;  MaggioU  v.  St 
Louis  Transit  Co.,  108  Mo.  A.  416, 
83  SW  1026;  Fleming  v.  St.  Liouls, 
etc.,  R.  Co.,  101  Mo.  A.  317,  74  SW 
882;  McDonald  v.  Kansas  City  Cable 
R.  Co.,  32  Mo.  A.  70. 

N.  J. — Foley  v.  Brunswick  Tract 
Co.,  66  N.  J.  L.  637.  50  A  340. 

N.  T.-— Ferris  v.  Jnterurban  St  R. 
Co.,  89  App.  Div.  361.  86  NTS  806; 
Savage  v.  Third  Ave.  R.  Co.,  29  App. 
Div.  666.  51  NTS  10G6. 

N.  C. — Miller  v.  Atlanta,  etc..  R. 
Co.,  143  N.  C.  115.  55  SE  439. 

Pa. — Gelger  v.  Pittsburgh  R.  Co., 
234  Pa.  545.  83  A  367. 

Tex. — Missouri,  etc..  R.  Co.  v.  Cris- 
well,  101  Tex.  899.  108  SW  806  [off 
(Civ.  A.)  103  SW  696];  El  Paso  Elec 
trie  R.  Co.  V.  Ruckman.  49  Tex.  Civ 
A.  26,  107  SW  1168;  Texas  Southern 
R.  Co.  V.  Long,  35  Tex.  Civ.  A  339, 
SO  SW  114. 


[a]  Tax  fljcample,  (1)  in  an  action 
for  death  of  an  alleged  passenger.  It 
was  error  to  leave  it  to  the  Jury  to 
say  whether  decedent's  injury  re- 
sulted from  his  being  struck  by  the 
motorman,  without  giving  Instruc- 
tions as  to  the  scope  of  the  motor- 
man's  employment  Gelger  v.  Pitts- 
burgh R.  Co.,  384  Pa.  646.  8S  A  367. 

(2)  Where  one  count  of  plaintllTs 
complaint  was  bottomed  on  simple 
negligence  of  defendant's  conductor, 
and  the  other,  for  the  same  Injury, 
alleged  gross  negUKence  of  the  con- 
ductor. It  was  error  for  the  court, 
when,  by  a  requested  charge,  its  at- 
tention was  called  to  the  degree  and 
nature  of  proof  reautred  to  sustain 
the  allegations  of  tne  second  count, 
not  to  Instruct  as  to  the  liability 
under  such  count,  giving  the  distinc- 
tion between  simple  negligence  and 
gross  negligence,  and  leaving  the 
Jury  Instead  to  infer  that  plaintiff. 
If  she  exercised  due  care,  could  re- 
cover under  either  count  if  the 
conductor  was  shown  to  be  neg- 
ligent Taney  v.  Boston  El.  R. 
Co.,  205  Mass.  162,  91  NE  202, 
137    AmSR    431,    26    LRANS  1217. 

(3)  An  instruction.  In  an  action  for 
personal  injuries  to  a  street  car  pas- 
senger In  a  collision,  which  pred- 
icated a  finding  for  plaintiff  merely 
on  stating  the  presumption  of  neg- 
ligence arising  on  the  occurrence  of 
the  accident,  and  the  burden  of  re- 
butting negligence,  without  hy];>othe- 
slzlng  the  question  whether  defend- 
ant had  rebutted  the  presumption  of 
negligence  by  its  evidence,  was  er- 
roneous. Meegan  v.  Metropolitan  St 
R.  Co.,  161  Mo.  A  46,  142  SW  1104. 

Ignoring  tssnss  or  erldenoe  gen- 
endly  see  Trial  r38  Cyc  1632]. 

13.  in. — Cleveland,  etc,  R.  Co.  v. 
Best.  169  III.  301,  48  NB  684  [rev  68 
111.  A.  632].  . 

Md. — Baltimore,  etc.,  R.  Co.  v. 
Trader.  106  Md.  635.  68  A  12. 

Mo. — Groshong  v.  St.  Louis  United 
R.  Co..  142  Mo.  A.  718.  121  SW  1084; 
Flynn  v.  St.  Louis  Transit  Co.,  118 
Mo.  A.  185,  87  SW  560;  Saxton  v. 
Missouri  Pac.  R.  Co.,  98  Mo.  A.  494. 
72  SW  717. 

N.  C. — Wagner  v.  Atlantic  Coast 
Line  R.  Co.,  147  N.  C.  316.  61  SB 
171.  19  LRANS  1028. 

Tex. — Houston,  etc.,  R.  Co.  v. 
Hooper,  (Civ.  A.)  184  SW  847:  Gal- 
veston, etc..  R.  Co.  V.  Albertl,  47  Tex. 
Civ.  A.  32,  103  SW  699. 

W.  Vo. — Carrico  v.  West  Virginia 
Cent,  etc.,  R.  Co.,  SB  W.  Va.  S89.  14 
SE  12. 

Zastrnctlons  Igaorinr  wldeaoe  gen- 
•rollr  see  Trial  [38  Cyc  16271. 

14.  Van  Cleve  v.  St  Louis,  etc, 


R.  Co.,  137  Mo.  A.  332.  118  SW  116; 
Green  v.  Metropolitan  St  R.  Co..  122 
Mo.  A.  647,  99  SW  28;  Johnson  v. 
Galveston,  etc.,  R.  Co.,  27  Tex.  Civ. 
A.  616,  66  SW  906. 

Bsfuiiig  Instsnotions  on  Im- 
material matters  see  supra  j  1475 
text  and  note  93. 

IB.  U.  S. — Pennsylvania  Co.  v. 
Paul,  126  Fed.  167.  62  CCA  135. 

Ala. — Birmingham  R.,  etc.  Co.  v. 
Fisher,  173  Ala.  623,  65  S  996;  Mc- 
Donald v.  Montgomery  St  R.  Co., 
110  Ala.  161.  20  S  817. 

Ind. — Indianapolis  St  R.  Co.  t. 
Hockett,  169  Ind.  677.  66  NE  39. 

Mont — Shane  v.  Butte  Electric  R. 
Co.,  37  Mont  599.  97  P  958. 

N.  Y. — Loudoun  v.  Eighth  Ave.  R. 
Co.,  162  N.  Y.  380,  66  NE  988  [rev 
16  App.  Div.  152.  44  NTS  742]; 
Woolsey  v.  Brooklyn  Heights  R.  Co., 
123  App.  Dlv.  631,  108  NY3  16;  Good- 
kind  V.  Metropolitan  St  R.  Co..  93 
App.  Div.  153,  87  NTS  523;  Suse 
V.  Metropolitan  St  R.  Co..  80  App. 
Div.  24,  80  NTS  613.  See  also  Middle- 
ton  v.  Whitridge,  218  N.  T.  499,  108 
NE  192.  AnnCasl916C  366  and  note 
[rev  156  App.  Dlv.  164.  141  NTS  104] 
(holding  that,  under  the  evidence  as 
to  proximate  cause,  defendant  was 
entitled  to  an  instruction  that  neglect 
of  duty  of  its  employees  to  a  sick 
passenger  after  a  certain  time  could 
not  be  considered  an  aetionable 
negligence). 

S.  C. — Brlce  v.  Southern  R.  Co.,  8S 
S.  C.  216.  67  SE  248.  27  LRANS  768. 

Tex. — Galveston,  etc.  R.  Co.  v. 
Cooper,  70  Tex.  67,  8  SW  68;  Missouri, 
etc.  R.  Co.  V.  Dunbar,  57  Tex.  Civ. 
A.  411,  122  SW  674;  Texas,  etc,  R. 
Co.  V.  Beesley,  B6  Tex.  Civ.  A.  24B, 
120  SW  1186.  But  see  Gulf,  etc,  R. 
Co.  V.  Rowland.  90  Tex.  365,  38  SW 
766  (holding  that,  where  plaintiff 
alleged  that,  while  alighting  from  de- 
fendant's train  at  a  station,  he  was 
violently  thrown  down  and  injured 
by  defendant's  negligence  in  starting 
the  train  suddenly,  and  defendant 
alleged  that  plaintiff's  injuries  were 
due  to  his  negligence  fn  jumping 
from  a  moving  train,  the  only  issue 
raised  was  as  to  which  party  was 
negligent,  rendering  an  instruction 
as  to  proximate  cause  erroneous,  as 
misleading). 

Va. — Chesapeake,  etc,  R.  Co.  v. 
Mathews,  114  Vo.  173,  76  SE  288: 
Roanoke  R.,  etc,  Co.  v.  Sterrett,  111 
Va.  293,  68  SE  998. 

[a]  Snfllolenoy. — ( 1 )  A  charge 
that  It  was  the  duty  of  defendant 
carrier  to  use  the  highest  care,  and 
that  if  It  did  not  use  such  care,  and 
as  a  result  plaintiff  received  his  In- 
juries, he  should  have  a  verdict, 
predicates  recovery  on  a  result  pro- 
duced solely  by  defendant's  fault. 
Southern  R.  Co.  v.  Roebuck,  132  Ala. 
412.  31  S  611.  (2)  An  Instruction 
that  tf  a  passenger  is  Injured  on  a 
train  and  the  railroad  does  not  ex- 
ercise the  highest  degree  of  care  It 
Is  liable  for  the  injury,  etc.  is  not 
erroneous  as  eliminating  the  ques- 
tion of  proximate  cause  and  making 
defendant  an  Insurer.  Sutton  v. 
Southern  R.  Co.,  82  S.  C.  845.  64  SB 
401.  (3)  Where,  In  an  Instruction 
in  an  action  by  a  passenger  for  in- 
juries, the  court  states  that  the  neg- 
ligence relied  on  is  that  at  a  certain 
point  there  was  a  sudden  Jerk  or 
lurch  Imparted  to  the  train  sufHcient 
to  throw  the  passenger  therefrom, 
it  is  not  necessary  to  odd,  "thus 
causing  the  injury."  Pennsylvania 
Co.  v.  Paul,  126  Fed.  167.  88  CCA 
135. 

16.  Shane  v.  Butte  Electric  R. 
Co..  37  Mont.  699,  97  P  958;  Galves- 
ton, etc,  R.  Co.  V.  Cooper,  70  Tex. 
67,  8  SW  68;  Davis  v.  Chlrago,  etc, 
R.  Co..  93  Wis.  470.  67  NW^ 67 
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but  it  has  been  held  that  as  the  words  "proxi- 
mate cause ' '  have  a  well  defined  meaning  as 
being  the  nearest  or  the  closest  in  place  and 
time,  an  instmction  which  employs  these  words 
is  not  bad  because  it  omits  further  to  define  the 
meaning  thereof. An  instruction  is  erroneous 
which  authorizes  a  recovery  on  a  finding  of  negli- 
gence on  the  part  of  defendant  without  regard  to 
whether  such  negligence  was  the  cause  of  the  injury 
complained  of/"  or  without  reganl  to  the  question 
of  plaintiff's  contributory  n^ligence,  where  the 
existence  of  such  negligence  is  put  in  issue.*' 


[$  1479]    (0)  As  to  Fresiimptioii  and  Bnrdsn  of 

Proof.**  The  court  must  correctly  instruct  the  jury 
on  the  law  as  to  the  presumptions  and  burden  of 
proof  applicable  to  the  facts  of  the  case,^*  and  in 
such  terms  as  are  not  calculated  to  confuse  or  mis- 
lead the  juiy;**  but  the  instruction  need  not  refer 
in  express  terms  to  the  burden  of  proof  if  it  is  so 
worded  that  the  junr  cannot  fail  to  understand  the 
law  on  the  subject.^  Where,  by  statute,  proof  of 
the  injury  is  prima  facie  evidence  of  negligence,  an 
instruction  which  places  the  burden  of  producing 
such  proof  on  plaintiff  in  the  first  instance  is 


17.  Brosan  v.  Union  Tract.  Co., 
(W.  Va.)  86  SB  763. 

IB.  Birmingham  R..  etc,  Co.  v. 
Moore,  163  Ala.  43,  50  S.  116. 

19.  West  End,  etc.,  St  R.  Co.  v. 
Mozely,  79  Ga.  463,  4  SE  324. 

Xnatroetlona  m  to  costrllmtorj 
maffUffane*  In  gvaitl  see  infra  || 
1624-1527. 

30.  BqIw  m  to  preanmptlou  and 
burden  of  proof  see  supra  SI  1424- 
1436. 

31.  Ala. — Birmingham  R.,  etc.,  Co. 
V.  Llndsey.  HO  Ala.  312,  37  S  289. 

Ariz. — Southern  Pac.  Co.  v.  Hogan, 
13  Ariz.  34,  108  P  240,  29  LRANS 
813. 

Cal. — Valente  v.  Sierra  R.  Co.,  lEl 
Cal.  534.  91  P  481. 

Dak. — Pattee  v.  Chicago,  etc.,  R. 
COy  6  Dak.  267.  88  NW  436. 

Qa. — Georgia  R..  etc.,  Co.  v.  Reeves, 
123  Oa.  697.  51  SB  610;  Qeorffla,  etc.. 
R.  Co.  V.  Overatreet,  17  Oa.  A.  «2», 
87  SE!  909. 

Ind. — Louimrllle,  etc.,  R.,  etc.,  Co. 
V.  HolBClaw,  56  Ind.  A.  85,  101  NB 
750. 

Mich. — Gardner  v.  Detroit  St  R. 
Co.,  99  Mich.  182.  58  NW  49. 

Mo. — Hurck  V.  Missouri  Pac.  R. 
Co.,  252  Mo.  39.  158  SW  581. 

N.  T. — Greer  v.  Union  R.  Co.,  60 
Misc.  660.  99  NTS  428. 

Tex. — Mexican  Cent.  R.  Co.  v. 
Laurlcella.  87  Tex.  277.  28  SW  277, 
47  AmSR  103:  Galveston,  etc.,  R.  Co. 
V.  Vollrath,  40  Tex.  Civ.  A.  46,  89  SW 
279. 

[a]   Xnatraotlou  held  proper  as  to 

the    presumptions    and    burden  of 

groof:  (1)  Chapman  v.  Capital  Tract 
o..  37  App.  (D.  C.)  479;  Hoblit  v. 
Minneapolis  St.  R.  Co..  Ill  Minn.  77, 
126  NW  407;  Price  v.  Metropolitan 
St  R.  Co..  2^0  Mo.  435.  119  SW  932. 
132  AmSR  588;  Craig  v.  Wabaah  R. 
Co.,  142  Mo.  A.  314.  126  SW  771; 
Kersten  v.  Great  Northern  R.  Co., 
28  N.  D.  3,  147  NW  787:  Shelton  v. 
Southern  R.  Co.,  86  S.  C.  98.  67  SB 
899;  De  Caitlllo  v.  Galveston,  etc^ 
R.  Co.,  42  Tex.  Civ.  A.  108,  95  SW 
647:  Runnels  v.  Houston,  etc..  R-  Co., 
(Tex.  Civ.  A.)  60  SW  172;  Souther- 
land  V.  Texas,  etc.,  R.  Co.  (Tex.  Civ. 
A.)  40  SW  193.  (2)  In  an  action  for 
an  assault  by  an  employee.  Birming- 
ham R.,  etc..  Co.  V.  Coleman,  181  Ala. 
478.  61  S  890  (holding  that  it  was 
proper  to  charge  that  the  burden  of 
proving  Its  plea  of  justification  was 
on  the  carrier);  Kulplnsky  v.  Samp- 
sell,  145  111.  A.  242.  (3)  Instructions 
taken  together  as  properly  stating 
the  law.  Freeman  v.  Collins  Park, 
etc..  R.  Co..  117  Ga.  78.  43  SB  410; 
West  Chicago  St.  R.  Co.  v. 
Lleserowitx,  197  Til.  607.  64  NE  718 
raff  99  111.  A.  5911;  Springfield  Cons. 
R.  Co.  V.  Johnson.  134  111.  A.  536; 
Kay  V.  Metropolitan  St.  R.  Co.,  29 
App.  Div.  466,  51  NYS  724  [rev  on 
other  grounds  168  N.  T.  447.  57  NB 
7511:  MeCabe  v.  Manhattan  R.  Co.. 
6  NTS  418.  (4)  Where  a  passen- 
ger who  is  a  cripple  and  who,  while 
standing  on  the  front  platform  of  a 
street  railroad  car  which  was  not 
crowded.  In  order  to  smoke,  wan 
thrown  therefrom  by  the  lurch 
of  the  car  as  It  rounded  a  curve, 
and  was  injured,  and  where,  in  his 
declaration  in  an  action  brought  by 
him  against  the  railroad  company  to 
recover  for  his  injuries,  he  alleges 


the  facts  which  he  relies  on  to  show 
nesllcence  on  the  part  of  defendant 
and  adduces  proof  fn  support  thereof, 
it  is  not  error  for  the  trial  court  to 
instruct  the  Jury  that  no  presumption 
of  negligence  on  the  part  of  defend- 
ant arises  from  the  happening  of  the 
accident,  and  that  the  burden  of 
proof  is  OD  plaintiff  to  establish  his 
case  by  a  preponderance  of  the  evi- 
dence. Sullivan  v.  Capital  Tract  Co., 
34  App.  (D.  C)  368. 

[bj  nurtniotlona  hald  cmMMons 
as  to  the  presumptions  and  burden 
of  proof;  (1)  Chicago  City  R.  Co. 
V.  Catlin,  70  111.  A.  ^7;  Gardner  v. 
Detroit  St  R.  Co..  99  Mich.  182,  68 
NW  49  (holding  that  a  charge  that, 
if  the  car  stopped  to  allow  passen- 
gers to  alight,  and  while  plaintiff 
was  alighting  started  with  a  sudden 
and  violent  Jerk,  the  burden  Is  on  de- 
fendant to  show  that  its  driver  was 
not  negligent,  is  not  cured  by  a 
modification  that  the  burden  is  on 
plaintiff  "to  show  in  the  first  place 
the  negligence  of  the  driver");  Price 
v.  Metropolitan  St.  R.  Co.,  220  Mo. 
435,  119  SW  932.  132  AmSR  588: 
Trotter  v.  St.  Louis,  etc.,  R.  Co..  122 
Mo.  A.  406,  99  SW  508:  Mexican  Cent. 
R.  Co.  v.  Laurlcella,  87  Tex.  277.  28 
SW  277,  47  AmSR  103  (holding  tliat. 
in  an  action  against  a  railroad  com- 
pany by  a  passenger  on  a  freight 
train  for  t>ersonal  Injurlea,  a  charge 
to  find  for  defendant  if  the  Jury  be- 
lieve from  a  preponderance  of  evi- 
dence that  the  train  was  not  run 
at  a  dangerous  rate  of  speed,  that 
the  cars  were  not  negligently  loaded, 
and  that  the  employees  did  not  fail 
to  keep  a  proper  lookout,  places  the 
burden  of  proof  on  defendant  and 
Is  erroneous);  San  Antonio  Tract. 
Co.  v.  Hausklns,  (Tex.  Civ.  A.)  148 
SW  1100;  Herrman  v.  Great  Northern 
R.  Co.,  27  Wash.  472,  68  P  82,  57  LRA 
390.  (2)  Where,  In  an  action  against 
a  earner  for  the  death  of  a  passen- 
ger in  a  collision,  the  court  charged 
that  the  burden  was  on  the  carrier 
to  show  that  the  collision  occurred 
without  its  fault  and  from  inevitable 
casualty  or  unavoidable  accident,  etc., 
and  that  it  must  establish  bv  a  pre- 
ponderance of  the  evidence  that  the 
collision  resulted  from  such  unavoid- 
able accident,  etc.,  the  instruction 
was  erroneous,  as  relieving  plaintiffs 
from  the  burden  of  establishing  their 
allegation  of  negligence  in  the  first 
Instance,  the  court  having  nowhere 
instructed  that  the  burden  was  on 
plaintiffs  to  establish  the  truth  of 
their  allegation  of  negligence  by  a 

fireponderance  of  the  evidence.  Va- 
ente  v.  Sierra  R.  Co..  151  Cal.  534, 
91  P  481.  (3)  Where  the  petition  In 
an  action  by  a  passenger  for  Injuries 
from  a  derailment  merely  alleged  neg- 
ligence generally  and  a  resultant  in- 
Jury,  an  instruction  that  the  burden 
was  on  plaintiff  to  show  that  the  In- 
jury resulted  from  a  derailment  due 
to  some  defect  In  the  track  or  to  want 
of  care  was  erroneous,  as  requiring 
plaintiff  to  show  specific  acts  of  neg- 
ligence. Hurck  V.  Missouri  Pac.  R. 
Co.,  262  Mo.  39.  158  SW  681.  (4) 
Where  there  was  evidence  that  one 
killed  In  a  collision  while  on  defend- 
ant's train  had  declared  his  inten- 
tion to  heat  his  way  if  he  could  get 
on  the  "blind  baggage,"  and  that  he 
was  riding  there  unknown  to  defend- 


ant when  the  accident  occurred,  it 
was  not  error.  In  an  action  for  his 
death,  to  refuse  to  charge  that  "in 
the  abaence  of  evidence  to  the  con- 
trary" the  law  presumed  him  a  pas- 
senger, and  that  the  burden  of  estab- 
lishing the  contrary  was  on  defend- 
ant Southerland  v.  Texas,  etc.  R. 
Co.,  (Tex.  Civ.  A.)  40  SW  198.  (5) 
An  Instruction  that,  "when  the  track 
and  raachlnery  are  In  perfect  condi- 
tion, and  ijrudently  operated,  the 
trains  will  keep  upon  the  track,  and 
run  thereon  with  entire  safety  to 
those  on  the  cars, — the  passengers 
on  board.  Whenever  a  car  leaves 
the  track,  and  goes  down  an  em- 
bankment, as  this  car  did.  It  proves 
that  either  the  track  or  machinery, 
or  some  portion  thereof,  is  not  in 
proper  condition,  or  that  the  ma- 
chinery is  not  properly  operated." 
is  erroneous,  as  making  such  an  ac- 
cident conclusive,  instead  of  prima 
facie,  evidence  of  negligence,  and  the 
error  Is  not  cured  by  afterward 
stating  that  these  conditions  "pre- 
BumptTvely  prove"  negligence.  Pattee 
v.  Chicago,  etc.,  R.  Co..  5  Dak.  267. 
274,  38  NW  435. 

[c]  Dagraa  of  moot. — (1)  A  charge 
requiring  plaintiff.  In  an  action  for 
personal  injuries,  to  "satisfy"  the 
Jury  by  a  preponderance  of  the  evi- 
dence, Instead  of  "reasonably  satisfy." 
has  been  held  to  inripose  too  high  a 
degree  of  proof.  Birmingham  R., 
etc.,  Co.  V.  Llndsey.  140  Ala.  312,  37  S 
289.  (2)  But  It  has  been  held 
that  an  Instruction  that  the  jury 
must  find,  with  a  "reasonable  degree 
of  certainty,"  that  decedent's  death 
was  the  proximate  result  of  the  in- 
Jury  received  while  a  passenger  on 
defendant's  railroad  was  properly  re- 
fused, as  it  required  a  higher  degree 
of  evidence  than  Is  furnished  by  a 
preponderance  of  evidence.  St  Louis 
Southwestern  R.  Co.  v.  Burke.  36 
Tex.  Civ.  A.  222.  81  SW  774. 

33.  Green  v.  Birmingham  R.,  etc., 
Co.,  187  Ala.  608,  66  S  781  (Instruc- 
tion held  misleading  but  not  revers- 
ible error);  Birmingham  R..  etc.,  Co, 
V.  Moore.  148  Ala.  115.  42  S  1024  (mis- 
leading);  Birmingham  Union  R.  Co. 
V.  Hale.  90  Ala.  8.  8  S  142.  24  AmSR 
748  (misleading);  Miles  v.  St  Louis, 
etc..  R.  Co.,  90  Ark.  485.  119  SW  837 
(misleading  as  tending  to  place  the 
burden  on  plaintiff  to  show  negli- 
gence). 

[a]  Xnstraotlons  held  not  mialaad- 
Inf, — Bonneau  v.  North  Shore  R.  Co., 
152  Cal.  400.  93  P  106,  125  AmSR  68; 
Jackson  v.  Georgia  R.,  etc..  Co.,  7  Ga. 
A.  644,  67  SE  898:  Fitch  V.  Mason 
City.  etc..  Tract  Co..  124  Iowa  665. 
100  NW  618;  Cronk  v.  Wabash  R.  Co., 
123  Iowa  349.  98  NW  864;  Malllnow- 
skl  V.  Detroit  United  R.  Co.,  164  Mich. 
104,  117  NW  665. 

83.  Davis  V.  Paducah  R.,  etc.,  Co.. 
113  Ky.  267.  68  SW  140,  24  KyL  135: 
Buck  V.  Manhattan  R.  Co..  15  Daly 
860.  10  NTS  107  taft  134  N.  Y.  589 
mem,  31  NB  628  mem]. 

[a]  Thus  a  charge  that  "the  mere 
fact  that  the  plaintiff  sustained  an 
Injury  while  a  passenger  on  defend- 
ant's road,  does  not  entitle  him  to 
a  verdict.  He  must  show  that  the 
accident  was  caused  bv  a  lack  of  due 
care  on  the  part  of  the  defendant" 
is  proper,  as  merely  statins  the  rule 
that  the  burden  of  proving  negll- 
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proper,"  and  in  such  a  case  xt  is  error  to  give  an 
instruction  which  places  on  plaintiff  the  burden  of 
proving  defendant's  negligence;^"  but  the  instruc- 
tion should  be  that,  if  the  jury  are  satisfied  of  the 
fact  of  injury  by  defendant's  train  or  car,  the  bur- 
den is  on  defendant  to  show  facts  rebutting  the  pre- 
sumption of  negligence  thus  raised.'' 

1480]  c.  Verdict,  Findings,  and  Jnd^ent. 
The  verdict,  findings,  and  judgment,  in  an  action 
against  a  carrier  for  personal  injuries,  are  governed 
by  the  rules  applicable  in  eivil  cases  generally.^ 


gence  Is  on  plalntlfT.  Buck  v.  Man- 
hattan R.  Co..  IB  Daly  550.  553,  10 
NYS  107  [aff  134  N.  T.  589  mem,  31 
NB  628  mem]. 

34.  Gleeson  v.  Virginia  Midland  It. 
Co..  140  U.  S.  435.  11  set  859,  35 
L.  ed.  458;  Patterson  v.  San  Fran- 
cisco, etc..  Electric  R.  Co.,  147  Cal. 
178.  81  P  B31:  Roberts  v.  Sierra  R. 
Co.,  14  Cal.  A.  180.  Ill  P  519,  527; 
Jackson  v.  Georgia  R.,  etc.,  Co.,  7  Ga. 
A.  644,  67  SE  898;  Logan  v.  Metro- 
politan St.  R.  Co.,  183  Mo.  582,  82 
SW  126. 

[a]  But  wb«r«  plaintiff  plaads 
>p«cfflo  acts  of  naffllgeiioe  only,  an 

instruction  submitting  the  doctrine 
of  res  ipsa  loquitur  and  charging 
that  it  not  only  rai.ses  a  presump- 
tion of  neglieence  but  also  shifts 
the  burden  or  proof  la  error.  Mid- 
land Valley  R,  Co.  v.  Conner,  217 
Fed.  958,  133  CCA  628. 

35.  Pensacola  Electric  Co.  v.  Alex- 
ander, 58  Pla.  337.  50  S  673;  Regan 
V.  St.  Louis  Transit  Co..  180  Mo.  117, 
79  SW  435.  See  also  Whittlesey  v. 
Burlington,  etc..  R.  Co.,  121  Iowa  597, 
90  PJW  516,  97  NW  66  (holding,  how- 
ever, the  Instruction  In  question  to 
be  unobjectionable). 

Tib.  Cal. — Bonneau  v.  North  Shore 
R.  Co.,  152  Cal.  406.  93  P  106.  125  Am 
SR  68;  Roberta  v.  Sierra  R.  Co.,  14 
Cal.  A.  180,  111  P  619,  627;  French 
V.  Pacific  Electric  R.  Co..  1  Cal.  A. 
401,  82  P  396. 

Ga. — Georgia  Coast,  etc.,  R.  Co.  v. 
Jones,  140  Ga.  132,  78  SE  765;  South- 
ern R.  Co,  V.  Nappler,  138  Ga.  31, 
74  SE  778;  Sanders  v.  Southern  R. 
Co.,  107  Ga.  132.  32  SE  840;  Jackson 
V.  Georgia  R..  etc.,  Co.,  7  Ga.  A.  644, 
67  SE  898. 

Ind. — Indiana  Union  Tract.  Co.  v. 
Maher,  176  Ind.  289,  93  NE  1012,  Ann 
Casl914A  904;  Louisville,  etc..  R.  Co. 
V.  Jones,  108  Ind.  551.  9  NE  476;  In- 
dianapolis Southern  R.  Co.  v.  Emmer- 
flon,  52  Ind.  A.  403,  98  NE  895;  New 
York,  etc.,  R.  Co.  v.  Callahan.  40  Ind. 
A.  223,  81  NE  670. 

Mo, — Furnish  v.  Missouri  Pac.  R. 
Co.,  102  Mo.  438.  13  SW  1044,  22  Am 
SR  781;  Crowell  v.  St.  Joseph,  etc.. 
R.  Co^  177  Mo.  A.  111.  163  SW  278. 

N.  C. — Overcaah  v.  Charlotte  Elec- 
tric R.  Light,  etc.,  Co.,  144  N.  C.  572, 
67  SB  377,  12  AnnCas  1040. 

See  generally  supra  SS  1426-1434. 

[a]  D«ffr»e  of  proof. — (1)  In  a 
personal  injury  action  by  a  pas- 
senger, an  Instruction  that,  In  order 
to  recover  for  such  Injuries  as  plain- 
tiff received,  it  was  necessary  to 
show  only  that  he  was  a  passenger 
of  defendant  and  that  the  car  in 
which  he  was  riding  was  overturned 
without  his  fault,  and  that,  when  this 
was  done,  the  legal  presumption  arose 
that  the  overturning  occurred  through 
the  negligence  of  defendant  and  the 
burden  of  proving  that  there  had 
been  no  negligence  was  cast  on  de- 
fendant, did  not  require  defendant  to 

Srove  by  a  preponderance  of  evl- 
ence  that  It  was  not  negligent,  but 
simply  declared  that  under  the  cir- 
cumstances the  presumption  of  neg- 
ligenca  would  prevail,  and  entitled 
plaintiff  to  recover,  unless  It  was 
met  or  overcome  by  evidence  of  equal 
or  greater  weight,  and  the  Instruc* 
tlon  was  not  erroneous.  Bonneau  v. 
North  Shore  R.  Co..  152  Cal.  406,  98 
P  106.  125  AmSR  68.  (2)  An  In- 
struction that  a  showing  that  the 
injury  was  caused  by  the  carrier's 
act  In  operating  the  Instrumentali- 
ties employed  in  Its  business  raises 
a  presumption  of  neglisance  which 


throws  on  the  carrier  the  burden  of 
showing  that  the  injury  was  sus- 
tained without  its  negligence  Is  not 
erroneous,  as  requiring  defendant  to 
overcome  plaintifTs  showing  by  a 
preponderance  of  the  evidence,  where 
the  court  also  charges  that  plaintiff 
is  required  to  prove  her  case  by  a 
preponderance  of  the  evidence.  Cody 
V.  Market  St.  R.  Co..  148  Cal.  90.  82 
P  666. 

[b]     Explanation  of  aooldant. — In 

an  action  against  a  railroad  company 
for  negligence,  an  Instruction  that, 
when  plaintiff  has  shown  that  the 
car  left  the  track  without  fault  on 
his  part,  "it  devolves  upon  the  de- 
fendant to  explain  how  the  accident 
happened,"  Is  inaccurate;  it  may  be 
possible  to  explain  how  the  accident 
happened,  but  defendant.  In  order  to 
overcome  the  presumption  of  negli- 
gence and  to  exonerate  Itself  from 
liability  In  such  case,  must  show 
that  it  had  employed  the  utmost  skill, 
prudence,  and  circumspection  practi- 
cally and  usually  applied  to  railroad 
carrying,  and  that  the  cause  of  the 
accident  was  not.  and  could  not  rea- 
sonably have  been,  discovered  and 
guarded  against.  Louisville,  etc.,  R. 
Co.  V.  Jone.'i.  108  Ind.  551.  9  NE  476. 

S7.  See  Judgments  t23  Cyc  6231: 
Trial  [38  Cyc  1868], 


[a  1     Constrnotlon  of  finding*  or 
varOiots. — (1)  f      '        ~  " 
52  Ind.  A.  270,  98  NE  376;  Baxter  v. 


Southern  R.  Co,  v.  UtR. 


New  York,  etc.,  R.  Co..  214  Mass.  323. 
101  NB  1070:  Gill  v.  Erie  R.  Co.,  161 
App.  Div.  131.  135  NYS  355  [roarg 
den  152  App.  Dlv.  904  mem.  136  NYS 
1135  memj  (holding  that,  where  the 
court  instructed  that.  If  when  plain- 
tiff used  the  pass  he  was  traveling 
on  his  own  pleasure  and  business, 
and  not  on  defendant's  business,  he 
could  not  recover,  a  verdict  for  plain- 
tiff was  a  finding  that,  when  injured, 
plaintiff  was  not  traveling  for  his 
own  pleasure  and  profit,  but  was  en- 
gaged In  his  duties  as  an  employee); 
International,  etc.,  R.  Co.  v.  Berthea, 
(Tex.  Civ.  A.)  179  SW  1087;  Prellwltz 
V.  Milwaukee  Electric  R.,  etc.,  Co.. 
163  Wis.  84.  157  NW  523.  <2)  Special 
findings  should  be  construed  together. 
Wanzer  v.  Chippewa  Valley  Electric 
R.  Co.,  108  Wis.  319.  84  NW  423  (find- 
ings held  sufflclent).  (3)  Where  the 
Jury  answered  affirmatively  a  ques- 
tion whether  an  assault  on  a  passen- 
ger hy  a  conductor  was  under  cir- 
cumstances of  aggravation  or  cruelty, 
with  vlndlctiveness  or  malice,  a  sub- 
sequent finding  that  the  case  was 
not  a  proper  one  for  exemplary  dam- 
ages indicated  that  the  jury  did  not 
intend  by  their  former  answer  to 
find  vlndlctiveness  or  malice.  Hug- 
gard  V.  Chicago,  etc..  R.  Co.,  158  Wis. 
1,  147  NW  1020. 

[b]  ConoInslv«n«n.i — (l)     In  a 

fiassenger's  action  for  personal  In- 
uries.  in  which  the  conductor  and 
engineer  were  Joined  as  defendants, 
a  verdict  exonerating  them  Is  con- 
clusive that  there  was  no  negligence 
in  the  operation  of  the  train  caus- 
ing its  derailment.  Morris  v.  South- 
ern Pac.  Co.,  168  Cal.  485.  143  P  708. 
(2)  A  verdict  of  the  Jury  In  favor 
of  the  carrier  held  conclusive  that  It 
was  not  negligent.  Fredericks  v. 
Northern  Cent.  R.  Co..  167  Pa.  103. 
27  A  689.  22  LRA  306.  (3)  But 
where  a  carrier  Is  charged  with  the 
negligence  of  its  employee,  joined 
as  a  defendant,  and  with  other  neg- 
ligence, a  verdict  against  the  carrier, 
and  for  the  employee,  determines 
Uiat  th«  carrier  was  guilty  of  such 


Thus  the  verdict  or  findings  must  be  specific  and 
certain,*"  must  be  pertinent  to  the  issues  made  by 
the  pleadings  and  evidence,^  and  must  find  all  facts 
essential  to  a  recovery  or  a  defense.^  The  verdict, 
findings,  or  judgment  must  be  supported  by  the 
weight  of  the  evidence;^'  otherwise  it  should  be  set 
aside,"  although  a  verdict  on  conflicting  evidence 
ordinarily  will  not  be  disturbed,"*  especially  where 
it  is  not  manifestly  against  the  weight  of  the  evi- 
dence." Where  special  findii^,  or  answers  to 
special  interrogatories,  are  inconsistent  and  in  ixre- 

other  negligence.  Doran  v.  Chicago, 
etc.,  R.  Co.,  128  Minn.  193.  150  PJW 
800.  (4)  A  verdict  against  the  car- 
rier, and  for  the  carrier's  employee, 
Joined  as  defendant,  determines  that 
th^re  was  no  negligence  of  the  em- 

6Ioyee  Imputable  to  the  carrier, 
oran  v.  Chicago,  etc..  R.  Co..  supra. 
(5)  Where  the  carrier  fails  to  offer 
evidence  showing  frbedom  from  neg- 
ligence and  the  jury  finds  for  plain- 
tiff, the  verdict  is  conclusive  on  the 
question  of  defendant's  negligence. 
Wiley  V.  Grand  Trunk  R.  Co.,  227 
Fed.  127. 

ae.  Johnson  V.  Washington  Water 
Power  Co..  62  Wash.  619,  114  P  453; 
Gay  V.  Milwaukee  Electric  R.,  etc.. 
Co..  138  Wis.  348,  120  NW  283. 

39.  West  Chicago  St.  R.  Co.  v. 
McNulty,  166  111.  203,  48  NE  784  [aff 
64  111.  A.  649]. 

30.  III. — Weeks  v.  Chicago,  etc., 
R.  Co.,  198  III.  651,  64  NE  1039  faff 
99  III.  A.  618]. 

Ind. — Southern  R  Co.  v.  Ellis,  63 
Ind.  A.  34,  101  NE  105. 

Mass. — Blanchette  v.  Holyoko  St. 
R.  Co.,  175  Mass.  51.  66  NE  481. 

Wis. — Jlrachek  v.  Milwaukee  Elec- 
tric R.,  etc..  Co..  139  Wis.  506,  121 
NW  326.  131  AmSR  1070. 
"  Que. — La  Compagnle  du  chemin  de 
fer  Canadlen  Du  Paclflque  v.  Roy, 
22  Que.  Q.  B.  459. 

31.  Glltman  v.  Brooklyn  Heights 
R,  Co..  129  App.  DIv.  654,  113  NYS 
1046. 

33.  Hawaii. — Fuller  v.  Honolulu 
Rapid  Transit,  etc.,  Co..  16  Hawaill. 

Mich. — Whipple  v.  Michigan  Cent. 
R.  Co.,  130  Mich.  460.  90  NW  287. 

Mo. — Spohn  v.  Missouri  Pac.  R. 
Co..  87  Mo.  74. 

N.  J. — Hansen  v.  North  Jersey  St, 
R.  Co.,  (Sup,)  43  A  663  [rev  on  other 
grounds  64  N.  J.  L.  686.  46  A  718]. 

N,  Y. — Neldenberg  v.  Dry  Dock, 
etc.,  R.  Co..  105  NYS  106;  Fash  v. 
East  River  Ferry  Co.,  8  NYSt  363. 

Okl.— St,  Louis,  etc.,  R.  Co.  v. 
Dobyns.  167  P  736. 

Va. — ^Richmond,  etc.,  R.  Co.  v. 
Scott.  88  Va.  968,  14  SE  763,  16  LRA 
91  (where  thoro  waa  substantial  evl- 
drtvo  ill  pupiiort  of  a  verdict  in 
pl!)intiff's  favor,  and  therefore  a 
findtng  of  negligence  was  not  review- 
able on  appeal). 

Wis— Duel!  V.  Chicago,  etc.,  R. 
Co..  11.=,  Wis.   r.li;,  92  NW  269. 

\:\^  A  new  trial  may  be  granted 
whore  plaintiff  s  ■I'vldence  Is  so  Im- 
probable as  necessarily  to  lead  to  the 
conclusion  that  the  verdict  In  his 
favor  was  the  result  of  passion  or 
prejudice.  Spohn  v.  Missouri  Pac. 
R.  Co..  87  Mo.  74. 

,  [b]  Decision  of  ooort;  Jnry  wdtved. 

— where  the  evidence  in  the  case  Is 
not  such  as  to  admit  of  but  one  rea- 
sonable inference  concerning  defend- 
ant's negligence,  a  decision  by  the 
court,  the  Jury  being  waived.  In  favor 
of  plaintiff  cannot  be  set  aside  on 
the  ground  that  there  is  no  evidence 
on  which  defendant's  negligence 
might  reasonably  be  inferred.  Ful- 
ler V.  Honolulu  Rapid  Transit,  etc., 
Co..  16  Hawaii  1. 

33.  Louisville,  etc.,  R.  Co.  v. 
Smith.  2  Duv.  (Ky.)  556;  Mirrlelees 
v.  Wabash  R,  Co..  163  Mo,  470.  63 
SW  718  (where  the  evidence  was 
held  Insufficient  to  show  involuntary 
projection  of  plaintiff's  arm  from  the 
car  window,  and  for  this  reason  a 
verdict  in  plaintiff's  favor  for  Injury 
to  his  arm  was  set  aside). 

34.  Christ  v.  CWcago  R.  Co,.  191 

111.  A.  Sfeigitized  byViODg te 
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eoneilable  conflict  with  the  general  verdict,  the 
former  control,  and  judgment  should  be  entered  on 
the  special  findings  notwithstanding  the  general 
verdict.''^    Bat  special  findings  which  are  incon- 


sistent with,  or  contradictory  of,  each  other,  or 
which  are  uncertain  in  their  meaning,  will  not  over- 
come the  general  verdiet."*  A  jni^ment  cannot  be 
entered  on  findings  inconsistent  with  each  other." 


ZI.    OONTBIBUTORT  NEOUOENOE  OF  PERSON  INJTJBED" 


[f  1481]  A.  In  Oeneral— 1.  Qenenl  Bnlei.  A 
passenger  must  exercise  ordinary  care,  and  such 
care  only,  for  bis  own  safety,  that  is,  such  cue  as 


an  ordinarily  prudent  man  would  exercise  for  his 
safety  and  security  under  the  same  circumstances;* 
and  it  is  a  well  established  rule,  that,  although  there 


36.  Ebsary  v.  Chicago  City  B.  Co., 
164  111.  618,  46  NE  1D17  [aff  61  III. 
A.  265]:  Grand  Rapids,  etc.,  R.  Co.  v. 
Boyd,  66  Ind.  626;  Kelley  v.  Grand 
Trunk,  etc.,  B.  Co.,  46  Ind.  A.  697,  93 
NE  616;  Southern  R.  Co.  v.  Roach. 
(Ind.  A.)  77  NE  606;  Pittsburgh,  etc^ 
R.  Co.  V.  Gray,  28  Ind.  A.  688.  64  NE 
39;  Lowrey  v.  Missouri,  etc.,  R.  Co., 
90  Kan.  180,  133  P  719.  See  senerally 
Trial  [38  Cyc  1957]. 

[a]  fiutanoea  of  l&ooi»l*tei&or. — (1 ) 
A  special  finding  In  an  action  by 
one  who,  having  fallen  from  a  cable 
oar,  was  run  over  by  It,  that  at  the 
time  plaintiff  fell  the  car  was  in 
motion.  Is  inconsistent  with  a  gen- 
eral verdict  for  plaintiff,  the  negli- 

Sence  alleged  by  the  complaint  being 
lat  after  he  had  fallen  off  and  was 
on  the  ground,  and  while  the  car  was 
not  moviag,  it  was  suddenly  started 
forward.  Ebsary  v.  Chicago  City  B. 
Co.,  164  111.  618,  46  NE  1017  [aff  61 
III.  A.  266].  (2)  In  an-actlon  against 
a  railway  company  for  death  of  a 
circus  employee  while  riding  on  his 
employer's  train.  Judgment  was  prop- 
erly given  the  company  notwith- 
standing a  general  verdict  for  plain- 
tiff, where  answers  to  special  Inter- 
rogatories disclosed  that  the  com- 
pany transported  the  train  under  an 
agreement  with  the  employer  exempt- 
ing it  from  liability  as  a  common  or 
special  carrier.  Kelley  v.  Grand 
Trunk  Western  B.  Co.,  46  Ind.  A- 
697,  93  NE  616. 

[b]  Speolai  flndlncv  held  not  Is- 
oonsisteBt  vltli  general  ▼•rdlot. — 
Ebsary  v.  Chicago  City  R.  Co.,  164 
111.  618.  45  NE  1017  [aff  61  111.  A. 
266]  (holding  that  a  special  finding 
that  the  driver  of  defendant's  car  did 
not  know  that  plaintiff  was  on  the 
ground  when  he  started  the  car  la 
not  necessarily  inconsistent  with  a 
general  verdict  for  plaintiff,  as  the 
conductor  regulates  the  movements 
of  the  driver,  and  the  complaint 
alleged  that  defendant  had  notice  of 
plaintiff's  position,  "through  Us 
agents  and  servants") ;  Louisville, 
etc..  Tract.  Co.  v.  Walker.  177  Ind. 
38.  97  NE  151;  Brown  v.  Ohio,  etc., 
R.  Co.,  138  Ind.  648.  37  NE  717.  38 
NE  176;  Henry  v.  Swailes,  57  Ind.  A. 
218,  106  NE  162  (holding  that.  In  an 
action  for  injuries  to  a  passenger  in 
alighting  from  a  car,  answers  to  spe- 
cial interrogatories  that  lights  were 
placed  at  the  excavation  into  which 
plaintiff  fell,  and  that  she  had 
Doarded  a  car  at  that  place  earlier 
in  the  evening,  are  not  Inconsistent 
with  a  general  verdict  for  plaintiff, 
where  answers  to  other  inter- 
rogatories show  the  condition  sur- 
rounding the  accident,  and  that 
plalr^iff  was  not  familiar  with  the 
surroundings,  and  did  not  show  that 
there  were  any  guards  around  the 
excavation,  or  that  the  lanterns 
illuminated  the  place  where  plaintiff 
alighted,  or  that  she  had  an  oppor- 
tunity to  see  the  excavation  when 
she  Doarded  the  car);  Southern  R. 
Co.  v.  Ellis.  63  Ind.  A.  34.  101  NE 
105;  Indianapolis  Southern  R-  Co.  v. 
Tucker  51  Ind.  A.  480,  98  NK  431; 
New  York,  etc.,  R.  Co.  v.  Rellley,  49 
Ind.  A.  26,  96  NE  623;  Cleveland,  etc., 
R.  Co.  V.  Harvey,  46  Ind.  A.  153.  90 
NB  318  (holding  that  a  general  ver- 
dict, in  an  actfon  for  lnjurle.s  to  a 
passenger,  finding  that  the  raised 
end  of  the  railroad's  depot  platform 
and  the  ground  adjacent  thereto  were 
wholly  unllghted  and  in  tnfal  dark- 
ness, was  not  lncon.'5  intent  with 
answers    to    special  interrogatories 


finding  that  the  depot  was  lighted  by 
four  Tampa  which  threw  a  profuse 
light  out  of  the  windows) ;  Cincinnati, 
etc.,  R.  Co.  V.  Bravard,  38  Ind.  A. 
422,  76  NE  899;  Chicago,  etc.,  R.  Co. 
V.  Grimm,  26  Ind.  A.  494,  67  NE  640; 
Kentucky,  etc.,  Bridge  Co.  v,  Mc- 
Klnney,  9  Ind.  A.  213.  86  NB  448: 
Cleveland,  etc.,  R,  Co.  v.  Johnson,  7 
Ind.  A.  441,  33  NE  1004;  Ohio,  etc^ 
R.  Co.  V.  Smith.  6  Ind.  A.  660,  32  NB 
809;  Conwell  v.  Trl-City  R.  Co.,  130 
Iowa  190,  112  NW  646:  Chicago,  etc., 
R.  Co.  v.  Wimmer.  72  Kan.  666.  84  P 
378,  4  LRANS  140.  7  AnnCas  756 
(holding  that.  In  an  action  for  in- 
juries caused  by  the  alleged  negli- 

f ence  of  the  company  In  starting  its 
rain  without  giving  him  time  to  get 
off  in  safety,  where  the  Jury  nnd 
generally  for  plaintiff,  a  special  flnd- 
uig  that  the  train  stopped  the  usual 
anH  ordinary  length  of  time  will  not 
warrant  a  judgment  for  defendant, 
notwithstanding  the  general  verdict); 
McManus  v.  Thing,  208  MAap.  65,  94 
NE  293  "(holding  that,  where,  in  an 
action  for  personal  Injuries  caused  by 
the  sudden  starting  of  a  freight  ele- 
vator plaintiff  claimed  that  ne  was 
rightfully  on  the  elevator,  and  defend- 
ant claimed  that  his  employee  start- 
ing the  elevator  had  exclusive  right  to 
the  elevator  at  the  time,  and  the  jury 
rendered  a  general  verdict  for  de- 
fendant, and  found  that  plaintiff  was 
In  the  exercise  of  due  care,  that  de- 
fendant's employee  was  not  guilty  of 
negligence,  and  was  not  acting  for 
defenaant  within  the  scope  of  his  em- 
ployment, and  was  using  the  elevator 
when  plaintiff  came  Into  it,  and  that 
both  parties  had  a  right  to  use  it  at 
the  same  time,  and  the  foreman,  in 
response  to  an  Inquiry  of  the  court, 
stated  that  the  jury  concluded  that 
both  parties  had  the  right  to  use  the 
elevator  at  the  same  time,  and  the 
answer  to  the  verbal  Inquiry  was,  on 
defendant's  motion,  set  aside,  there 
was   no   Inconsistency   between  the 

feneral  verdict  and  the  special  flnd- 
ngs);  Toledo  Electric  St.  R.  Co.  v. 
Bateman,  16  Oh.  Clr.  Ct.  162,  8  Oh. 
Clr.  Dec.  220  (holding  that,  under  an 
allegation  that  plaintiff,  while  a  pas- 
senger on  defendant's  street  car,  was 
violently  thrown  therefrom,  and  in- 
jured, because  of  a  collision,  a  spe- 
cial finding  that  nlaintlff  had  left  the 
car  just  before  the  actual  collision  is 
not  Irreconcilably  repugnant  to  a 
genera]  verdict  in  plalntlfTs  favor); 
Grant  v.  Spokane  Tract.  Co.,  47 
Wash.  112,  91  P  553. 

36.  Louisville,  etc.,  Tract.  Co.  v. 
Walker,  177  Ind.  38.  97  NE  151; 
Louisville,  etc..  Tract.  Co.  v,  Worrell, 
44  Ind.  A.  480,  86  NB  78. 

(a]  Thwi,  where  the  complaint 
charged  negligence  in  the  care  and 
operation  of  the  controllers,  whereby 
fire  was  produced,  which  alarmed 
plaintiff  and  caused  her  to  jump  from 
the  car  while  in  motion,  answers  to 
interrogatories  that  the  burning  of 
the  controllers  was  the  result  of 
some  unforeseen  cause,  that  there 
was  no  inherent  defect  in  the  con- 
trollers, thitt  controllers  on  street 
cars  do  not  burn  out  when  in  good 
order,  and  that  the  car  was  not  in- 
spected the  night  before  the  accident, 
being  merely  Inconsistent  with  each 
other,  and  not  necessarily  with  a 
general  verdict  for  plaintiff,  will  not 
override  such  general  verdict.  Louis- 
ville, etc..  Tract.  Co.  v.  Worrell,  44 
Ind.  A.  4R0.  86  NE  78. 

37.  Hyatt  v.  New  York  Cent^  etc., 
R.  Co.,  6  Hun.    (N,  Y,)  306:  Haver- 


lund  y  C?hlcago,  etc.,  R.  Co.,  143  Wis. 
416,  128  NW  273.  See  also  Kohler  v. 
West  Side  R.  Co.,  99  Wis.  33,  74  NW 
668  (not  Inconsistent). 

la]  rinOlnrs  of  botb  grosi  mud 
orlmuy  lugUgnom. — Where  the 
complaint  In  an  action  for  Injury  to 
a  passenger  only  charges  ordinary 
negligence  of  the  brakeman  in  assist- 
ing the  passenger  to  board  the  train, 
a  special  finding  that  the  brakeman 
was  guilty  of  ordinary  negligence  for 
failing  to  exercise  ordinary  care,  and 
another  special  finding  that  he  was 
guilty  of  gross  negligence  because  of 
willful  misconduct,  are  inconsistent, 
and  cannot  stand,  and  any  Judgment 
rendered  thereon  must  be  set  asida. 
Haverlund  v.  Chicago,  etc,  R.  Co., 
143  Wis.  416,  128  NW  273. 

as.  Otom  x«f«ruiMii 

Of  ejected  passenger  se*  supra  I 

1202. 

Of  passenger  killed  eea  Death  {13 
Cyc  328J. 

Of  passenger  on  ferry  see  Ferries 

[19  Cyc  508]. 
Comparative  negligence : 

Generally  see  N«xlic«nc»  1X9  Cyc 

669  et  seq]. 
As  to  damages  see  snpra  |  1401- 
Iniputed  negligence: 
Generally  see  Nagllgance  [29  Cyc 
642], 

Of  carrier  Imputable  to  passenger 
see  Negligence  [29  Cyo  647], 

38.  U.  S.~-Hackoy  V.  Missouri 
Pac.  Co.,  IS  Fed.  286,  5  MeCrary 
e3gj_Hasard  v.  Cblcago.  etc.,  R.  Co.. 
11  P.  Cas.  No.  6,276,  1  Bias.  503. 

Ark.— Little  Bock,  etc.,  R.  Co.  v. 
Cavenease,  48  Ark.  106,  2  SW  SOS. 

Del. — Behen  v.  Philadelphia,  etc.. 
R.  Co..  03  A  903;  Pile  v.  Wilmington 
City  R.  Co^  23  Del.  463.  80  A  623; 
Elliott  V.  Wilmington  City  R.  Co..  22 
Del.  670,  73  A  1040;  Smlthers  v.  Wil- 
mington City  R.  Co..  22  Del.  422,  67 
A  167:  Relsa  v.  Wilmington  City  R. 
Co..  67  A  163;  Betts  v,  Wilmington 
City  B.  Co..  19  Del.  448.  63  A  368. 

111. — West  Chicago  St.  B.  Co.  v. 
Manning,  170  111.  417,  48  NE  968  (aff 
70  111.  A.  2S9]:  Chicago  CHy  R.  Co. 
v.  Dinsmore,  162  III.  668.  44  NE  887; 
McAyoy  V.  St.  Louis,  etc..  R.  Co..  180 
III.  A.  620;  West  Chicago  St.  R.  Co. 
V.  Home.  100  111.  A.  269  [aT  197  111. 
260.  64  NE  331]. 

Ind. — Cleveland,  etc..  R.  Co.  v. 
Hadley,  170  Ind.  204.  82  NE  1026, 
84  NE  13.  16  LRANS  627,  16  AnnCaa 
1  [aff  40  Ind.  A.  731.  82  NE  102B1: 
Jefferson vl lie  R.  Co,  v.  Hendricks,  28 
Ind.  228. 

Iowa. — Weber  v.  Chicago,  etc.,  R, 
Co.,  151  NW  852;  Hutchels  v.  Cedar 
Rapids,  etc..  R.  Co..  128  Iowa  279, 
103  NW  779. 

Ky.. — Illinois  Cent.  B.  Co.  v.  Dallas, 
150  iKy.  442.  160  SW  636;  Chesapeake, 
etc..  R.  Co.  V.  Bobinson,  1S6  Ky.  SCO, 
123  SW  308. 

La. — Clerc  v.  Morgan's  Ijouisiana. 
etc..  R.,  etc..  Co..  107  La.  870.  81  S 
886;  90  AmSR  319. 

Me. — Pomroy  v.  Bangor,  etc.,  R. 
Co..  102  Me.  497,  67  A  661. 

Md. — Topp  V.  United  R.,  etc.,  Co., 
99  Md.  630.  59  A  62.  1  AnnCas  912. 

Mich.. — Moore  v.  Saginaw,  etc,  R. 
Co..  116  Mich.  103,  72  NW  1112. 

Minn. — Parrell  v.  Great  Nortliem 
R.  Co..  100  Minn.  801,  111  NW  38S. 
9  LRANS  1113. 

Miss. — Illinois  Cent.  R.  Co.  v. 
Daniels.  96  Miss.  814,  60  S  721,  27 
LRANS  128. 

Mo. — Becker  v.  Lincoln  Real  E;»t., 
etc,   Co..   174    Mo.    246.   73    SW  581; 
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has  been  negligence  on  the  part  of  the  earner  con- 
tribnting  to  the  injuries,  if  the  passenger  fails  to 
exercise  ordinary  eare,  and  his  failure  is  proxi- 
mately connected  with  his  injuries,  he  is  guilty  of 


eontribatoiy  n^ligence  which  will  defeat  a  recov- 
ery.^ And  a  rccoTery  will  be  defeated  as  well 
where  the  n^igence  of  the  passenger  exposes  him 
to  injury  as  where  it  cooperates  in  causing  the  mis- 


Klutts  V.  St.  lAUls,  etc.,  R.  Co.,  76 
Mo.  642;  Martin  v.  Missouri  Pac  R. 
Co.,  137  Mo.  A.  694.  119  SW  444; 
Mitchell  V.  Chicago,  etc.,  R.  Co.,  132 
Mo.  A.  143.  112  SW  291. 

Nebr. — Wright  v.  Selden-Breck 
Constr.  Co.,  97  Nebr.  840.  161  NW 
926.  L.RA1916E  740. 

N.  C. — Suttle  V.  Southern  R.  Co., 
160  K.  C.  668,  64  BE  778. 

Oh. — Interurban  R,,  etc.,  Co.  v, 
Hancock.  75  Oh.  St.  88,  78  NBl  964. 
lie  AmSR  710  and  note,  6  LRAN3 
997,  8  AnnCas  1036. 

S.  C. — Mcliean  v,  Atlantic  Coast 
Line  R.  Co..  81  S.  C.  100.  61  SB  900. 
1071.  128  AmSR  892.  18  L.RANS  763: 
Carroll  v.  Charleston,  etc.,  R.  Co.,  66 
8.  C.  378.  43  SE  870- 

Tex. — St.  John  v.  Gulf.  etc..  R,  Co.. 
(Civ.  A.)  80  SW  286. 

Wis. — Curtis  V.  Detroit,  etc.,  R. 
Co..  27  Wis.  158. 

[a]  Z>ntr  of  pMiMiffer. — "While 
It  Is  the  duty  of  a  railroad  company 
to  use  all  reasonable  care  to  secure 
the  safety  of  its  passeneers,  there 
Is  also  a  duty  resting  upon  the  pas- 
senger to  act  with  prudence,  and 
to  use  the  means  provided  for  his 
transportation  with  reasonable  clr- 
cumepectlon  and  care."  Behen  v. 
Philadelphia,  etc.,  R.  Co.,  (Del.)  93 
A  903,  904. 

[b]  gtandacd  of  cm. — (1)  The 
rule  for  determining  whether  a  pas- 
senger haa  failed  to  exercise  the 
proper  degree  of  care  is  whether  a 
person  of  ordinary  prudence,  in  the 
same  situation  and  having  the  knowl- 
edge possessed  by  the  passenger, 
would  have  done  the  alleged  negli- 
gent act.  Clerc  v.  Mor^nn^s  Louisi- 
ana, etc.  R.,  etc,  Co..  107  La.  370.  31 
S  886,  90  AmSR  319.  (2)  It  is  error  to 
require  the  jury  to  And  that  plaintiff 
used  that  "high  care"  which  a  per- 
son of  ordinary  prudence  would  have 
used,  etc.,  as  plaintiff  was  legally 
required  to  use  only  ordinary  care 
In  order  to  free  himself  from  con- 
tributory negligence.  St.  John  v. 
Gulf,  etc.,  R.  Co.,  (Tex.  Criv.  A.)  SO 
SW  236. 

[c1  ''OrObuxar"  oar*  raxtmrn  ac- 
cording to  the  more  or  less  threaten- 
ing circumstances.  West  CHiicago  St. 
R.  Co-  V.  Manning,  170  111.  417,  48 
NE  958  [afE  70  211.  A.  239]. 

[d]  BmplOTM  M  pMsesffer. — 
Where  an  employee  Is  transported  by 
a  carrier  to  his  place  of  work,  al- 
though he  Is  not  a  passenger,  the 
carrier  Is  bound  to  exercise  ordinary 
care  to  refrain  from  Injuring  him, 
and  he  Is  bound  to  exercise  the  same 
degree  of  care  to  prevent  Injury  to 
himself.  St.  Louis,  etc..  R.  Co.  v. 
Wlgram,  98  Ark.  269,  186  8W  889; 
St.  CoufB,  etc.  R.  Co.  V.  Harmon,  86 
Arfc,  603.  109  SW  296. 

[e]  Slevator  paiimgerj — (1 )  It  Is 
the  duty  of  a  passenger  in  an  ele- 
vator to  use  ordinary  care  to  keep 
from  being  hurt.  Becker  v.  Lincoln 
Real  Est.,  etc,  Co..  174  Mo.  246,  78 
SW  681;  Wrtght  V.  Selden-Breck 
Oonstr.  Co.,  97  Nebr.  B40,  161  NW 
926.  LRA1B16E  740.  (2)  Where  a 
paaaenger  on  a  combined  passenger 
and  freight  elevator  who  was  famil- 
iar with  the  construction  of  the  ele- 
vator shaft,  and  knew  that  the  car 
in  Its  ascent  passed  within  a  short 
distance  of  the  lintel,  and  that  the 
car  was  without  guard  or  rail  on 
that  side,  thoughtlessly  stood  In  such 
a  position  that  his  heel  was  caught 
between  the  car  and  the  lintel  as  It 
passed  that  point,  his  negligence  was 
such  that  the  court  should  have  In- 
structed for  defendant.  Beldler  v. 
Branshaw,  200  111.  425.  66  NE  1086 
(rev  102  111.  A.  187].  (3)  But  a  guest 
of  a  hotel,  riding  in  an  elevator,  can- 
not be  held  gfullty  of  negligence  when 
he  assumes  an  attitude  while  so  rid- 
ing whloh  its  construction  Invites. 
Praser  v.  Harper  House  Co..  141  111. 
A.  290. 


40.  U.  S.—Wintera  v.  Baltimore, 
etc.,  R.  Co.,  168  Fed.  106;  Seymour 
V.  Chicago,  etc..  R.  Co.,  21  P.  Cas.  No. 
12,686.  3  BlBS.  43. 

Ala. — Sweet  v.  Birmingham  R., 
etc.,  Co.,  146  Ala.  667,  89  S  767;  South, 
etc.,  Alabama  R.  Co.  v.  Sohanfler.  76 
Ala.  136. 

Ark.— Oliver  v.  Ft.  Smith  Light, 
etc.,  Co.,  89  Ark.  222.  116  SW  204, 
131  AmSR  86;  George  v.  St.  X^uis, 
etc,  R.  Co..  34  Ark.  613. 

CM. — Praser  v.  California  St.  Cable 
R.  Co..  146  Cal.  714.  81  P  29. 

Del. — Behen  v.  Philadelphia,  etc., 
R.  Co..  98  A  903;  Butler  v.  Wilming- 
ton City  R.  Co..  25  Del.  262.  78  A 
871;  Benson  v.  Wilmington  City  R. 
Co.,  24  Del.  202,  76  A  793;  Elliott  v. 
Wilmington  City  R.  Co.,  22  Del.  670, 
73  A  1040;  Relss  v.  Wilmington  City 
R.  Co.,  67  A  153;  McAlUater-v.  Peo- 
ple's R.  Co.,  20  I>el.  272. 

Fla. — Florida  East  Coast  R.  Co.  t. 
Carter.  67  Fla.  336,  66  S  264.  Ann 
Caal916E  1299  and  note;  Jacksonville 
St.  R.  Co.  V.  Caiappell,  21  Fla.  176. 

Oa. — Louisville,  etc.,  R.  Co.  v.  Ed- 
mondson,  198  Ga.  478.  67  SE  877: 
Southern  R.  Co,  v.  Cunningham.  123 
Ga.  90,  60  SE  978;  Chattanooga,  etc.. 
R.  CO.  V.  Hugglns.  89  Oa.  494.  16  BE 
848;  Central  R.  Co.  v.  Thompson,  76 
Ga.  770;  Macoiu  exc,  R.  Co.  v.  John- 
son. 38  Ga.  409;  Ce^Ual  of  Oeor^a 
R.  Co.  T.  Clay,  3  aa.  A.  286.  S9  SE 
843. 

lil. — Keokuk  Northern  Line  Packet 
Co.  V.  True,  88  111.  608;  Chicago,  etc., 
R.  Co.  V.  Hazsard.  26  111.  373;  Galena, 
etc.  R.  Co.  V.  Fay,  18  lU.  668,  68 
AmD  323 :  Chicago,  etc.,  R.  Oo.  v. 
Weir.  91  111.  A.  420. 

Ind.— ^JeffersonvUle  R.  Co,  v.  Hen- 
dricks, 26  Ind.  228;  Frank  Bird 
Transfer  Co.  v.  Krug,  30  Ind.  A.  602, 
66  NK  309;  ClUsens'  St.  R.  Co.  v. 
Merl,  26  Ind.  A.  576.  69  NB  491. 

Iowa. — Waterbury  v.  Chicago,  etc., 
R.  Co..  104  Iowa  32,  73  NW  341. 

Ky. — Illinois  Cent.  R.  Co.  v,  Dal- 
las, 150  Ky.  442,  160  SW  636;  John 
H.  Radel  Oo.  v.  Borches,  147  Ky.  506, 
145  SW  156,  39  LRANS  227;  Chesa- 

Eeake,  etc,  R.  Co.  v.  Robinson.  135 
:y.  860,  123  SW  308;  Bailey  v.  Cin- 
cinnati, etc,  R.  Co.,  20  SW  198,  14 
KyL  226;  Kentucky  Cent.  R.  Co.  v. 
Dills,  4  Bush  693;  Newport  News, 
etc.  R  Co.  V.  Boles,  13  KyL  208; 
Kentucky  Cent.  R.  Co.  v.  Thomas.  6 
KyL  699,  13  Ky.  Op.  869. 

La. — Dean  v.  Louisiana  R..  etc., 
Co.,  134  La.  793,  64  S  716;  Woods  v. 
Jones,  34  La  Ann.  1086. 

Md. — Central  R.  Co.  v.  Smith.  74 
Md.  212,  21  A  706. 

Minn. — Smith  v.  St  Paul  Oty  R. 
Co.,  32  Hlnn.  1,  18  NW  827.  60  AmR 
560. 

Miss. — Illinois  .  Cent.  R.  Co.  v. 
Trail,  25  S  863. 

Mo. — Ramlng  v.  Metropolitan  St. 
R.  Co..  167  Mo.  477.  67  SW  268;  Weber 
V.  Kansas  City  Cable  R.  Co.,  100  Mo. 
194,  12  SW  804.  IS  SW  687,  18  Am 
SR  641,  7  LRA  819;  Mitchell  r.  CJhl- 
cago,  etc.,  R.  Co.,  182  Mo.  A.  143, 
lU  SW  291;  Fry  v.  St.  Louis  Transit 
Co..  Ill  Mo.  A.  824,  86  SW  960;  Tal- 
bot V.  Chicago,  etc.,  R.  Co.,  72  Mo.  A. 
291 

Nebr.-'-ChleaKO,  etc..  R.  Co.  v.  Win- 
frey, 67  NebrTlS,  93  NW  626. 

N.  J. — Harper  v.  Erie  R.  Co..  32 
N.  J.  L.  88. 

N,  Y, — Ward  v.  International  R. 
Co..  206  N.  Y.  83.  99  NE  262.  Ann 
Casl914A  1170  and  note;  Weill  v. 
New  York,  147  App.  Dlv.  634,  132 
NTS  609  [resettling  of  order  den  148 
App.  Dlv.  B19  mem,  133  NTS  290 
mem]. 

N.  C. — Carter  v.  Seaboard  Air  Line 
R.  Co..  165  N.  C.  244.  81  SE  321; 
Penny  v.  Atlantic  Coast  Line  R.  Co., 
163  N.  C.  296,  69  SE  238.  82  LRANS 
1209. 

N.  D.— Whalen  v.  Great  Northern 


R.  Co.,  23  N.  D.  607.  137  NW  676. 

Oh. — Covington  Transfer  Co.  v. 
Kelly.  36  Oh.  St.  86. 

Okl. — Blevlns  v.  Atchison,  etc.,  R. 
Co..  3  Okl.  512,  41  P  92. 

Pa, — Coburn  v.  Philadelphia,  etc. 
R.  Co.,  198  Pa.  436.  48  A  266;  Pitts- 
burgh, etc..  R.  Co.  V.  Hinds,  53  Fa. 
612,  91  AmD  224;  Pennsylvania  R. 
Co.  V.  Zebe,  33  Pa.  318;  Pennsylvania 
R.  Co.  V.  Aspell,  23  Pa.  147,  62  AmD 
323 

s'.  C. — Doolittle  v.  Southern  R.  Cc, 
62  S.  C.  130,  40  SE  133;  Renneker  v. 
South  Carolina  R.  Co.,  20  S.  C.  219. 

Tex, — Houston,  etc.,  R.  Co.  v.  Gor- 
bett,  49  Tex.  673;  Beaty  v.  Missouri, 
etc.,  R.  Co..  (Civ.  A.)  175  SW  450; 
Stamp  V.  Eastern  R.  Co.,  (Civ.  A.) 
161  SW  450;  Missouri,  etc..  R.  Co.  v. 
Miller,  8  Tex.  Civ.  A.  241,  27  SW  906. 

Va. — Virginia  R.  Co.  v.  Bell.  IIB 
Va.  429,  79  SE  296.  AnnC:a8l916A 
804. 

Wash*— Graham  v.  McNeil.  20 
Wash.  466.  65  P  631,  72  AmSR  121, 
43  LRA  300. 

W.  Va. — Fisher  v.  West  Virginia, 
etc,  R.  Co.,  39  W.  Va.  366,  19  S£  678. 
23  LRA  768:  Downey  v.  Chesapeake, 
etc..  R.  Co.,  28  W.  Va.  732. 

Wis. — Conroy  v.  Chicaxo.  etc,  R. 
Co..  96  Wis.  243,  70  NW486.  88  iRA 
419;  Chamberlain  v.  Milwaukee,  etc, 
R.  Co.,  7  Wis.  426. 

[a]  Vhm  neffUgence  need  not 
utumnt  to  nrfhnesa  to  defeat  a  re- 
covery. Galena,  etc,  R.  Co.  v.  Fay. 
16  111,  568,  63  AmD  323. 

[bj  The  pilma  faoU  llaUU^  of  a. 
oarner  for  Injuries  to  a  passenger  by 
derailment,  arising  from  the  mere 
fact  of  the  accident  and  the  Injury, 
la  conditioned  on  the  exercise  of  rea- 
sonable care  by  the  passenger.  Win- 
ters V.  Baltimore,  etc,  R  Co.,  18S 
Fed.  106. 

[c]  Dutr  to  avaU  Mmsslf  of 
fcaowledffe  aoonlreOi — ^A  street  car 
passenger,  famllUir  with  the  railroad 
at  the  place  of  the  accident  and  the 
operation  of  cars  there.  Is  bound  to 
avail  himself  of  such  knowledge. 
Elliott  V.  Wilmington  <?lty  R.  Co., 
22  Del.  670.  73  A  1040. 

[d]  Tbe  rule  against  tmpvteft  wm- 
tnbntorj  negUgenoe  does  not  absolve 
a  passenger  or  guest  against  using 
ordinary  care  for  his  own  safety,  as 
no  one  can  be  allowed  to  shut  his 
eyes  to  danger  In  blind  reliance  on 
the  unaided  care  of  another,  without 
assuming  the  consequences.  FuJise 
V.  Los  Angeles  R.  Co.,  12  Cal.  A.  207. 
107  P  317.  See  generally  Negligence 
[29  Cyc  542]. 

[e]  Additional  damage  oaosed  br 
passenger  to  himself. — Where  a  pas- 
senger has  sustained  an  Injury  by 
the  carrier,  the  Latter  will  not  be  lia- 
ble for  any  neglect  of  the  passenger 
after  the  Injury  sustained,  causing 
additional  damage  to  the  passenger. 
Secord  v.  St.  Paul.  etc..  R,  Co.,  18 
Fed.  221,  6  McCrary  515. 

[f]  A  passenger  aooidenteUj  shot 
(1)  by  the  carrier's  employee  is  not 
entitled  to  recover,  where  his  own 
acts  contributed  to  the  accident.  Dean 
V.  Louisiana  R,.  etc.,  Co..  134  La. 
793,  64  S  716,  (2)  A  passenger  was 
guilty  of  contributory  negligence 
barring  recovery  for  Injury  on  being 
shot  on  alighting  by  one  fellow  pas- 
senger attempting  to  shoot  anotner. 
If  he  left  the  car  while  the  pistol 
was  pointed  toward  the  platform, 
and  the  danger  was  as  obvious  to 
him  aa  to  the  carrier.  Penny  v.  At- 
lantic Coast  Line  R.  Co..  163  N.  C. 
296,  69  SE  238.  32  LRANS  1209  and 
note.  (3)  But  a  passenger  who  asked 
the  conductor  to  see  the  latter's  au- 
tomatic pistol,  and  who  took  the 
pistol  and  returned  It  to  the  conduc- 
tor, was  not  guilty  of  negligence  per 
se,  and  his  act  does  not  preclude  a 
recovery  for  Injuries  sustained  In 
consequence  of  the  conductor  paus- 
ing the  pistol  to  be  jdischars 
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fortune  from  which  the  injury  results.^  But,  al- 
though the  conduct  of  a  passenger  has  contributed 
to  the  injury  sustained,  yet  if  Buch  conduct  has  not 
been  in  a  legal  sense  imprudent  or  negligent,  he 
may  recover,  provided  the  carrier  is  in  fanlt.*^  In 
some  jurisdictions  the  legal  effect  of  a  passenger's 
contributoiy  negligence  is  regulated  by  statute.*" 

ABSttmpoon  of  risk.  A  passenger  does  not  as- 
sume the  risk  of  the  carrier's  n^ligence,  or  in  other 
-words,  he  has  a  right  to  assume,  in  the  absence  of 
knowledge  to  the  contrary,  thai  the  carrier's  em- 
ployees will  not  be  negligent,  and  that  all  necessary 
precautions  for  his  safety  will  be  taken  ;**  the  only 
risks  assumed  are  those  of  accidents  which  arise 
after  the  carrier  has  done  its  full  duty,  that  is,  the 


ordinary  incidents  of  travel;*"  and  he  is  not  to  be 
deemed  guilty  of  negligence  unless  he  has,  or  is 
charged  with,  knowlrage  of  a  defect  or  peril,  and 
then  fails  to  use  ordinary  care  to  avoid  injury." 

i%  1482]  2.  Faraona  nndar  DiaabiUty— «.  In 
CkswraL  What  will  constitute  failure  to  zeroise 
ordinary  care  on  the  part  of  the  passenger  may 
depend  on  the  mental  and  physical  capacity  of  the 
passenger  himself,  and  acts  which  might  be  n^li- 
gent  in  a  normal  person  may  not  be  contributory 
u^ligencc  in  view  of  the  passenger's  disabili^, 
such  as  will  defeat  his  recovery  for  injury  where 
the  carrier  has  been  n^ligent,  as  no  greater  care 
can  be  required  of  him  than  his  ability  will  allow 
him  to  ezereise.'^    Accordingly  it  has  been  held 


Midland  R.  Co,  v.  Monroe,  (Tex.  Civ. 
A.)  155  SW  973. 

Int«rfer«ie«  in  «lt*»wtloa< — 

Wnere  a  pajBsen^er  voluntarily  and 
without  excuse  Interferes  In  an  alter- 
cation between  strangers  and  the 
carrier's  employee,  he  cannot  recover 
from  the  carrier  for  injuries  re- 
ceived. Gardner  v,  Interboroush 
Rapid  Transit  Co..  45  Misc.  424,  90 
NYS  373. 

ProKimat*  oatue  ffaneraUr  see  in- 
fra g  1489. 

41.  Winters  v.  Baltimore,  etc,  R, 
Co..  163  Fed.  106;  Louisville  R.  Co. 
V.  Meglemery,  78  SW  217.  26  KyL 
1687  [reh  den  79  SW  287.  26  KyL 
2062] ;  Kentucky  Cent.  R.  Co.  v. 
Thomas,  79  Ky.  160,  42  AmR  208; 
Shealey  v.  South  Carolina,  etc.,  R. 
Co..  67  S.  C.  61.  45  SE  119;  DooUttle 
V.  Southern  R.  Co.,  62  S.  C.  130,  40 
SB  133:  Cooper  v.  Georgla^tc,  R. 
Co.,  56  S.  C.  91,  34  SB  16;  Williams 
V.  Galveston,  etc.,  R.  Co.,  34  Tex.  Civ. 
A.  146,  78  SW  46;  St.  Loula  South- 
western R.  Co.  V.  Rlcketts,  22  Tex. 
Civ.  A.  515.  64  NW  1090.  See  also 
cases  supra  note  40. 

[a]  nios,  where  the  contributory 
negligence  of  a  passenger  Injured  by 
tha  derailment  of  a  car  of.  the  train 
on  which  he  was  riding  contributed 
to  the  injury,  he  was  not  entitled  to 
recover,  although  his  negligence  did 
not  contribute  to  the  derailment. 
Winters  v.  Baltimore,  etc.,  R.  Co.. 
163  Fed.  106. 

43.  St.  Louis,  etc,  R.  Co.  v.  Mad- 
dry,  57  Ark,  306,  21  SW  472;  Hanson 
V.  Mansfield  R..  etc.,  Co.,  38  La.  Ann. 
111.  68  AmR  162;  New  York,  etc.,  R. 
Co.  v.  Ball.  63  N.  J.  U  283.  289.  21 
A  1052.    See  also  cases  supra  note  39. 

"To  exonerate  defendant  from  lia- 
bility for  its  negligence,  which  also 
caused  plalntifTa  injury,  it  fa  not  suf- 
ficient that  plaintiff,  by  his  act.  con- 
tributed thereto,  but  it  must  further 
appear  that  in  doing  that  act  he  was 
at  fault  and  guilty  of  what  the  law 
calls  negligence,"  New  York,  etc., 
R.  Co.  V.  Ball,  supra. 

43.    See  statutory  provisions. 

[a]  U  Vabraaka,  <l)  under  Comp. 
St.  c  72  art  1  i  3,  contributory  negli- 
gence on  the  part  of  a  passenger, 
which  will  avoid  a  recovery,  must 
amount  to  criminal  negligence,  that 
is,  it  must  be  an  act  committed  un- 
der such  circumstances  as  to  make 
It  obviously  perilous  and  to  show  a 
willful  disregard  of  the  danger,  Chi- 
cago, etc.^.  Co.  v.  Winfrey.  67  Nebr. 
13.  83  IfW  626.  (2)  And  where,  in 
an  action  by  a  passenger  for  negli- 
gence, under  Nebr.  Conaol.  St.  c  9  B 
672,  making  carriers  liable  for  In- 
juries to  passengers,  except  where 
the  injury  was  due  to  the  paasen- 

Ser's  criminal  negligence,  the  evl- 
ence  discloses  the  fact  that  plaintiff 
was  guilty  of  gross  negligence  which 
contributed  to  his  Injury,  such  negli- 

frence  is  fatal  to  his  recovery,  and 
t  is  the  duty  uf  the  court  to  Instruct 
the  jury  to  return  a  verdict  for 
defendant.  Clark  v.  Zarniko,  105 
Fed.  607,  45  CCA  494. 

[bl  lUnaelraMtts.^ — Under  St. 
(1906)  c  463  pt  1  fi  63.  as  amended  by 


St,  (1907)  c  892,  providing  for  re- 
covery against  carriers  In  cases  of 
wrongful  death,  proof  that  a  de- 
ceased passenger  was  in  the  exer- 
cise of  due  care  Is  not  essential. 
Murphy  v.  Boston,  etc.,  R,  Co.,  216 
Mass.  178,  103  NE  291. 

[c]  masUsippl. — Under  Rev.  Code 
(1892)  i  3648.  providing  that  contrib- 
utory negligence  is  no  defense  to  an* 
action  against  a  railroad  company 
for  injuries  caused  by  a  kicking 
switch  made  In  a  municipal  coroora^ 
tlon.  contributory  nerllgence  is  still 
a  defense  to  an  action  for  Injuries 
from  such  a  switch  made  outside  a 
municipal  corporation.  Yazoo,  etc., 
R.  Co.  v.  Humphrey,  83  Miss.  721,  36 
S  154. 

44.  U.  S.. — New  Jersey  Cent.  R. 
Co.  V.  Hirsch,  223  Fed.  44.  138  CCA 
408;  Delaware,  etc..  R.  Co.  v.  Price, 
221  Fed.  848.  137  CCA  406  [certiorari 
den  238  U,  S.  636  mem,  36  SCt  939 
mem,  69  L.  ed.  1500  mem]. 

Conn. — Moflltt  v.  Connecticut  Co., 
86  Conn.  627,  86  A  16.  * 

Del. — Smlthers  v.  Wilmington  City 
R.  Co..  22  Del,  422,  67  A  16f 

111. — Hickey  v.  Chicago  City  R.  Co., 
148  111.  A.  197. 

Ind. — Anderson  v.  Scholey,  114  Ind, 
553,  17  NB  125;  Indiana  Union  Tract. 
Co.  V.  Thomas.  44  Ind.  A.  468,  88  NE 
356;  Frank  Bird  Transfer  Co.  v. 
Krug.  30  Ind.  A.  60S,  66  NE  309. 

Iowa. — Dieckmann  v.  Chicago,  etc., 
R  Co..  145  Iowa  250,  121  NW  676, 
139  AmSR  420,  31  LRANS  338. 

La. — Leveret  v.  Shreveport  Belt  R. 
Co..  110  La.  399,  34  S  579. 

Md. — United  R..  etc.,  Co.  v.  Riley, 
109  Md.  327,  71  A  970. 

Miss. — Illinois  Cent.  R.  Co.  v.  Dan- 
iels. 96  Miss.  S14,  60  S  721,  2?  LRA 
NS  128;  Yazoo,  etc.,  R.  Co.  v.  Rob- 
erts. 88  Miss.  80,  40  S  481. 

Mo. — Parks  v.  St.  Louis,  etc..  R. 
Co..  178  Mo.  108,  77  SW  70.  101  Am 
SR  425;  McKinstry  v.  St.  Louis  Tran- 
sit Co..  108  Mo.  A.  12,  82  SW  1108; 
Erwln  v.  Kansas  City,  etc.,  R.  Co.,  94 
Mo.  A.  289.  68  SW  88. 

N.  Y. — Ward  v.  International  R. 
Co.,  206  N.  Y.  83,"  99  NE  262,  Ann 
Casl914A  1170. 

Tex. — Missouri,  etc.,  R.  Co.  v. 
Churchill,  (Civ.  A.)  171  SW  617. 

"The  doctrine  of  assumed  risks  or 
waiver  of  right  of  action,  which  has 
most  frequent  application  to  the  re- 
lation of  master  and  servant,  while 
theoretically  distinct.  In  its  practical 
application  to  ordinary  negligence 
cases  between  passengers  and  car- 
riers, not  affected  by  any  contractual 
relation  other  than  the  implied  con- 
tractual obligations  between  them, 
necessarily,  It  would  seem,  involves 
the  doctrine  of  contributory  negli- 
gence. For  unless  the  position  vol- 
untarily taken  by  a  passenger  ex- 
poses him  to  dangers  that  are  obvl* 
ous  and  patent,  or  such  as  he  knew 
of,  or  by  the  exercise  of  ordinary 
care  ought  to  have  anticipated,  he 
cannot  in  Justice,  In  case  of  result- 
ant injury,  be  held  guilty  of  contrib- 
utory negligence,  or  to  have  assumed 
the  risk  of  an  Injury  he  had  no  rea- 
son to  anticipate,  or  to  have  waived 


his  rl^t  of  action  therefor.  On  th« 
other  nand,  if  the  danger  to  which 
he  voluntarily  exposed  himself,  was 
obvious  and  patent,  or  such  as  he 
knew  of,  or  by  the  exercise  of  ordi- 
nary care  ought  to  have  anticipated, 
and  injury  follows  In  consequence 
thereof,  then  ho  was  guilty  of  con- 
tributory negligence,  and  must  be 
held  to  nave  assumed  the  risk  of  his 
position,"'  United  R,,  etc.,  Co.  v. 
Riley,  109  Md.  327,  339,  71  A  970. 

Ca]  Street  oar  operatives. — A  per- 
son attempting  to  board  a  street  car, 
whether  stopped  on  signal  or  not,  is 
entitled  to  rely  on  the  reasonable- 
nesfi  of  the  conduct  of  the  operatives. 
Judged  by  what  they  knew,  or  ought 
to  have  known,  of  the  operation  of 
the  car.  Moffltt  v.  Connecticut  Co.. 
86  Conn.  527.  86  A  16. 

While  In  transit  see  infra  93  1507- 
1614. 

45.  Fla. — Florida  East  Coast  R. 
Co.  V.  Carter.  67  Fla.  336.  66  S  2fi4. 
AnnCaalOlfiE  1299. 

Mich. — Mitchell  V.  Chicago,  etc.,  R. 
Co.,  51  Mich.  236.  16  NW  388.  47 
AmR  666. 

Mo. — Farmer  v,  St,  Louis,  etc.,  R. 
Co.,  178  Mo.  A.  579,  161  SW  327. 

Nebr, — Jellnek  v.  Omaha,  etc.,  St, 
R.  Co..  98  Nebr,  751,  154  NW  645. 

N.  D. — McGregor  v.  Great  North- 
ern R.  Co..  31  N.  D.  471.  154  NW  261. 

Tex. — Texas  Midland  R.  Co.  v, 
Monroe,  (Civ.  A,)  156  SW  973:  Hous- 
ton, etc.,  R.  Co.  V.  Harris,  (Civ.  A.) 
120  SW  600;  Herring  v.  Galveston, 
etc.,  R.  Co.,  (Civ.  A.)  108  SW  977 
[writ  of  error  dlsm  102  Tex.  100.  113 
SW  5211:  Galveston,  etc.,  R.  Co.  v. 
Patillo,  45  Tex,  Civ.  A.  672. 101  SW  492. 

Va. — Norfolk,  etc..  R.  Co.  v. 
Rhodes,  109  Va.  176,  63  SB  445. 

See  also  Infra  S  1507. 

[a]  FTMnuned  Ksowledgv  of  l&ol- 
dmts. — Railroad  passengers  are  pre- 
sumed to  know  the  everyday  inci- 
dents of  railroad  travel,  and  it  can- 
not be  expected  that  they  will  be 
treated,  or  put  under  restraint,  as  if 
they  were  children,  Mitchell  v.  Chi- 
cago, etc.,  R.  Co..  61  Mich.  236,  16 
NW  388,  47  AmR  566, 

[b]  A  passenger  assumes  tlia  risk 
of  til*  larchlsg'  or  rooking  of  trains 
in  passing  rapfdly.  over  curves  on  the 
road,  Norfolk,  etc,  R.  Co.  v.  Rhodes, 
109  Va.  176,  63  SE  445.  See  also 
supra  S  1387, 

46.  U.  8. — The  Anglo  Norman,  1 
F.  Cas.  No.  393,  4  Sawy.  185. 

111. — Hickey  v.  CSilcago  City  R,  Co.. 
148  111,  A.  197. 

Ind. — Ohio,  etc.,  R.  Co.  v.  Stans- 
berry,  132  Ind.  G2S.  82  NB  218;  Union 
Tract.  Co.  v.  Sullivan,  28  Ind.  A.  612. 
76  NE  116. 

Md.— United  R..  etc..  Co.  v.  RUey, 
109  Md.  327.  71  A  970. 

Oh. — Cincinnati,  etc..  R.  Co.  v. 
Burkhardt  80  Oh.  Clr.  Ct.  699. 

[a]  Th»  propar  test  as  to  »  paa- 
uamVi  knowwoffe  of  danger  la  not 
that  posasBsed  by  him.  but  that  of 

5 arsons  of  ordinary  oare  and  pm- 
ence  when  placed  under  like  clrcnm- 
stances.  Cincinnati,  etc..  R.  Co.  v. 
Burkhardt,  20  Oh.  Clr.  Ct.  699. 

47.  U.  S. — Texas,  etc..  R,  Co.  v. 
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that,  if  a  passenger  is  laboring  under  a  disability, 
increasing  his  liability  to  accident,  he  will  be  guilty 
of  negligence  and  cannot  recover  for  an  iiutiiy  sus- 
tained if  he  does  not  make  known  his  in&mity  to 
the  carrier's  agcnt.^ 

Dvty  to  havs  attendant.  It  has  been  held  that  if 
a  passenger  is  incapable  of  taking  care  of  himself 
he  should  have  an  attendant  along  to  render  him 
sueh  assistance  as  he  may  require/'  but  a  failure 
to  provide  such  an  attendant  or  protector  does  not 
amount  to  contributory  negligence  as  a  matter  of 
law."*  Wliere  a  passenger  incapable  of  takii^ 
proper  care  of  himself  is  accompanied  by  an  attend- 


ant, the  n^ligence  of  the  latter  will  be  regarded  in 
law  as  the  negligence  of  the  passenger  attended, 
when  he  has  been  injured  in  consequence  of  sudi 
negligence." 

[$  1483]  b.  Ohildren.  The  same  care,  discre- 
tion, and  foresight  cannot  be  required  of  a  child  of 
immature  years  as  of  an  ordinazy  adult,  but  he  is 
required  to  exercise  such  care  and  judi^nent  as  may 
reasonably  be  expected  of  a  child  of  the  same  age 
and  mental  development  as  the  one  in  question,  and 
to  that  extent  he  is  responsible  for  acts  or  omis- 
sions contributing  to  his  own  injuxy."* 


Stewart.  228  V.  S.  867.  8S  SCt  548,  67 
ed.  876  last  183  Fed.  67S.  106  CCA 
646]. 

Ark. — LftUe  Rock  Tract.i_otc..  Co. 
V.  Nelson,  66  Ark.  491,  62  8W  7;  St. 
Louis,  etc..  R.  Co.  t.  Maddery.  57  Ark. 
306.  21  8W  472. 

C^. — Te&le  V.  Southern  Pac.  Co., 
20  Cal.  A.  670.  128  P  949. 

Colo. — Denver,  etc,  R.  Co.  v.  Derry. 
47  Colo.  684,  108  P  172.  27  LRANS 
761. 

Oa. — Fiodley  v.  Central  of  Georgia 
R.  Co.,  7  Oa.  A.  180,  66  SE  486. 

III. — Schneider  v.  Chlcaco  St.  R. 
Co.,  SO  111.  A.  306. 

Iowa. — Walter  v.  Chlcaso,  etc.,  R. 
Co.,  39  Iowa  33. 

Kan. — Tempter  v.  Joplin.  etc.  R. 
Co.,  89  Kan.  374.  131  P  692. 

Mich. — Wilson  V.  Detroit  United 
B.  Co.,  167  Mich.  107,  132  NW  76?. 

Mo. — Hickman  v.  Mlasourl  Pac  R. 
Co..  91  Mo.  433,  4  SW  127. 

N,  H. — Foss  V.  Boston,  etc.,  R.  Co., 
66  N.  H.  256.  21  A  222,  49  AmSR  607, 
11  LRA  367. 

N.  Y.— Mowrey  v.  Centra]  City  R. 
Co.,  Bl  N.  Y.  666;  Sheridan  v.  Brook- 
lyn City,  etc,  R.  Co..  36  N.  Y.  39.  1 
Transcr.  A.  49,  34  HowPr  217,  93  Am 
D  490:  Shadleaky  v.  New  York  City 
R.  Co.,  88  NYS  1014. 

Pa. — Frega  v.  Philadelphia  Rapid 
Transit  Co..  246  Pa,  31,  91  A  222,  LR 
A1916A  896. 

Tenn. — Felton  v.  Horner,  97  Tenn. 
679,  37  SW  696. 

Tex. — Texas,  etc..  R.  Co.  v.  Reld. 
(Civ.  A.)  74  SW  99;  St.  Louis,  etc., 
R,  Co.  V.  Ferguson,  26  Tex.  Civ.  A. 
460.  64  SW  797. 

[a1  The  aff*  alou  of  an  adult 
pananffer  injured  while  aUshting 
from  a  train  in  consequence  of  the 
starting  thereof  Is  not  a  circum- 
stance showing  negligence.  In  the 
absence  of  any  evidence  as  to  her 
physical  and  mental  condition.  Hod- 

fes  V.  Southern  Pac  Co.,  3  Cal.  A. 
97,  86  P  620. 

[b]  Woman  Kllghtlii^  In  dark. — 
That  a  woman  injured  while  alight* 
ing  from  her  train  In  the  dark  with- 
out assistance,  there  being  none  at 
hand,  realised  the  risk  of  doing  so 
did  not  make  her  act  the  voluntary 
assumption  of  the  risk,  so  as  to 
charge  her  with  contributory  negli- 
gence. Teale  v.  Southern  Pac  Co., 
20  Cal.  A.  G70.  129  P  949. 

[c]  Blind,  penowk — The  care  to  be 
observed  by  one  who  is  blind,  travel- 
ing alone  on  railroad  trains.  Is 
greater  than  that  required  of  one 
without  such  Infirmity.  Denver,  etc.. 
R.  Co.  v.  Derry,  47  Colo.  684,  108  P 
172.  27  LRANS  761;  Wilson  v.  De- 
troit United  B.,  167  Mich.  107.  132 
NW  762. 

[d]  VMsesgev  haviu  imnarfwrt 
iiBAerstMidlng  of  KngUm. — where  a 
passenger  In  the  caboose  of  a  freight 
train,  on  Its  stopping  at  a  station, 
stepped  on  the  front  platform  and 
was  warned  by  an  employee  of  the 
approach  of  a  train  about  to  collide 
behind,  but  not  understanding  Eng- 
lish resisted  his  efforts  to  drag  hini 
away,  he  was  not  guilty  of  auch  con- 
tributory negligence  as  to  preclude 
a  recovery  by  nis  administrator  for 
the  company's  negligence.  Walter  v, 
Chicago,  etc,  R.  Co..  39  Iowa  33. 

[e]  One  wlio  oaralesslr  siti  down 
am  an  sleettle  railroad  traok  to  await 
a  car  at  a  station  is  not  continuously 
negligent  by  reason  of  becoming  un- 


conscious from  sleep  or  coma,  and 
thereby  unable  to  avoid  a  car  wan- 
tonly run  on  him.  Tempfer  v.  Joplin. 
etc..  R.  Co.,  89  Kan.  374,  181  P  692. 

[fl  A  pregnant  womaa  who  is  in- 
jured by  the  negligent  coupling  of 
cars  while  on  a  ranroad  Joumex  is 
not  precluded  from  recovering  on 
the  ground  of  negligence  In  under- 
taking the  Journey,  unless  such  jour- 
ney under  the  circumstances  would 
be  dangerous.  St.  Louis,  etc..  R.  Co.. 
V.  Ferguson.  26  Tex.  Civ.  A.  460,  64 
SW  797.  . 

[g]  An  sldsrlr  lanale  (1)  pas- 
senger is  not  guilty  of  contributory 
negligence  as  a  matter  of  law  In 
alighting  to  ascertain  whether  the 
train  she  Is  on  is  the  right  one.  so 
as  to  bar  a  recovery  for  injuries  sus- 
tained through  the  carrier's  failure 
properly  to  light  the  station  grounds, 
where  there  Is  no  one  in  charge  of 
her  car,  Texas,  etc.,  R.  Co.  v.  Stew- 
art, 228  U.  S.  367,  33  SCt  548,  67 
L.  ed.  876  [air  183  Fed.  676,  106 
CCA  646].  (2)  It  was  not  conclu- 
sively contributory  negligence  for  an 
old  woman,  to  avoid  the  more  serl* 
ous  consequences  of  falling  from  the 
bottom  step,  being  unable  to  get  back 
up  on  the  platform,  to  attempt  to 
protect  herself  by  stepping  from  a 
very  slowly  moving  car.  Flndley  v. 
Central  of  Georgia  R.  Co.,  7  Qa,  A. 
180.  66  SE  486.  (3)  A  woman  well 
along  in  years,  but  who  was  robust, 
was  not  guilty  of  contributory  neg- 
ligence in  getting  oft  defendant's 
train  without  assistance  at  her  des- 
tination, carrying  a  small  valise  and 
a  suit  case,  in  the  dark,  there  being 
no  assistance  at  hand.  Teale  v. 
Southern  Pac.  Co.,  20  Cal.  A.  670,  129 
P  949.  (4)  However,  a  woman  sixty- 
three  years  old.  and  crippled  by  a 
former  dislocation  of  her  nip,  travel- 
ing in  the  caboose  of  a  freight  train, 
is  negligent  in  leaving  her  seat  to 

f;et  a  arink  while  the  train  is  swltch- 
ng  cars,  so  as  to  prevent  her  recov- 
ery for  injuries  from  a  fall  caused 
by  the  jolt  in  coupling  cars,  It  ap- 
pearing that  the  jolt  was  not  greater 
than  is  usual  In  such  cases,  and  that 
she  waH  aware  that  such  jolts  neces- 
sarily follow  the  coupling  of  cars. 
Felton  V,  Homer,  97  Tenn.  679,  87 
SW  696. 

48.  New  Orleans,  etc.,  R.  Co.  v. 
Statham,  4Z  Miss.  607,  97  AmD  478-, 
Young  V.  Missouri  Pac.  R.  Co.,  98 
Mo.  A.  267:  Foss  v.  Boston,  etc..  R. 
Co.,  66  N.  H.  256,  21  A  222.  49  AmSR 
607,  11  LRA  367;  Wllietts  V.  Bulltalo. 
etc.,  R.  Co.,  14  Barb.  (N.  T.)  685. 
See  also  supra  i  1330. 

[a]  Faannnr  havlntf  weak  Ioim. 
— where  in  alighting  from  a  train 
plaintiff  was  assisted  by  the  brake- 
man,  but  she  failed  to  Inform  him 
that  her  knee  had  been  weak  for 
some  time  prevlouslv  and  that  she 
had  been  affected  with  synovitis  In 
a  subacute  form,  and  In  consequence 
received  an  injury  In  her  knee,  the 
carrier  was  not  guilty  of  negligence, 
and  if  there  was  any  negligence  It 
was  attributable  to  plaintiff  In  not 
telling  the  brakeman  of  her  feeble 
and  delicate  knee.  McOlnney  v.  Ca- 
nadian Pac.  R.  Co.,  7  Man.  161. 

[b]  ITotloe  to  on*  oondnetor  nfi- 
oletit. — Where  a  husband  placed  his 
wife  on  a  train  as  a  passenger  and 
notified  the  conductor  that  she  was 
in  feeble  health  and  the  latter 
promised  to  repeat  such  notice  to  an- 


other conductor  who  took  charge  of 
the  train  before  the  end  of  the  jour- 
ney, but  he  omitted  so  to  do,  the 
omission  of  the  passenger  to  notify 
the  second  conductor  did  not  consti- 
tute contributory  negligence.  Foss 
V.  Boston,  etc.,  R.  Co..  f6  N.  H.  266, 
21  A  222.  49  AmSR  607,  11  LRA  367. 

[c]  Pregnant  woman  nUgiMag. — 
A  pregnant  woman  who  Is  invited 
by  the  train  employee  to  alight  at 
an  unsafe  place  ana  does  so  is  not 
guilty  of  contributory  negligence  In 
failing  to  disclose  her  pregnancy  to 
the  employee.  West  v.  St.  Louis 
Southwestern  R.  Co..  18?  Mo.  351,  86 
SW  140;  Guay  v.  Canadian  Northern 
R.  Co.,  16  Man.  276. 

48.  New  Orleans,  etc.  R.  Co.  v. 
Statham.  42  Miss.  607,  97  AmD  478. 
See  also  supra  |  1064. 

60.  St  Louis,  etc.,  R.  Co.  v.  Mad- 
dry,  57  Ark.  306,  21  SW  472  (blind 
passenger) :  Sheridan  v.  Brooklyn 
City,  etc.,  R.  Co.,  36  N.  Y.  39,  1 
Transcr.  A.  49,  34  HowPr  217,  91 
AmD  490;  Toledo,  etc..  Tract.  Co. 
v.  McFall.  28  Oh.  Clr.  Ct.  862:  Texas, 
etc,  R.  Co.  V.  Reid,  (Tex.  Civ.  A.) 
74  SW  99. 

[a]  Penslonda  for  total  OlsahlUty. 
— A  carrier  cannot  defeat  a  claim 
for  damages  In  an  action  against  tt 
for  negligence  on  the  ground  that 

f lalntlil  was  drawing  a  pension  for 
otal  disability,  ana  was  traveling 
alone  and  unattended,  if  plaintiff  ex- 
ercised such  care  as  men  In  his  con- 
dition of  mind  and  body  would  ordi- 
narily exercise  under  like  circum- 
stances. Toledo,  etc..  Tract.  Co.  v. 
McFall,  28  Oh.  Ctr.  CI.  362. 

61.  Ohio,  etc,  R.  Co.  v.  Stratton. 
78  111.  88'  Morrison  v.  Erie  R.  Co., 
66  N.  Y.  302:  Willetts  v.  Buffalo,  etc., 
R  Co.,  14  Barb.  (N.  Y.)  685.  See 
generally  Negligence  [29  Cyc  645]. 

Sa.  Ark. — Little  Rock  Tract.,  etc., 
Co.  v.  Nelson,  66  Ark.  494,  52  SW  7. 

D.  C. — Metropolitan  R.  Co.  v.  Fal- 
vey.  6  App.  176. 

Ga. — Jones  v.  Georgia,  etc.,  R.  C^.. 
103  Ga.  670.  29  BE  927. 

111.— Illinois  Cent.  R.  Co.  v.  John- 
son, 221  111.  42.  77  NB  592  [rev  122 
III.  A.  800];  Rothschild  v.  Levy,  118 
111.  A.  78;  Cleveland,  etc.,  R.  Co.  v. 
Scott.  Ill  111.  A.  234;  Lake  Shore, 
etc..  R.  Co.  V.  Kelsey.  76  111.  A.  613 
[aft  180  111.  530,  64  NB  608]. 

Ind. — Udell  v.  Citizens'  St.  R.  Co.. 
152  Ind.  507.  52  NE  799,  71  AmSR 
336;  Cleveland,  etc,  R.  Co.  v.  Money- 
hun.  146  Ind.  147,  44  NE  1106,  34  LR 
A  141:  Knauss  v.  Lake  Erie,  etc.,  R. 
Co..  29  Ind.  A.  216.  64  NE  9G. 

Ky. — Kentucky  Hotel  Co.  v.  Camp, 
97  Ky.  424.  30  SW  1010,  17  KyL  297: 
Chesapeake,  etc.,  R.  Co.  v.  Lynch,  89 
SW  517,  28  KyL  467. 

Mass. — Farnon  v.  Boston  etc.,  R. 
Co.,  180  Mass.  212,  62  NE  264. 

Mich. — East  Saginaw  City  R.  Co.  v. 
Bohn,  27  Mich.  503. 

Minn. — Benedict  v.  Minneapolis, 
etc.,  R.  Co.,  86  Minn.  224,  90  NW  860, 
91  AmSR  345.  57  LRA  639  (boy  of 
sixteen);  Jackson  v.  St.  Paul  City  R. 
Co..  74  Minn.  48.  76  NW  95G. 

Mo. — Sly  V.  Union  Depot  R.  Co., 
134  Mo.  681.  36  SW  235;  Ridenhour 
V.  Kansas  City  Cable  R.  Co.,  102  Mo. 
270.  13  SW  889.  14  SW  760;  Muehl- 
hausen  v.  St.  Louis  R.  Co.,  91  Mo. 
332,  2  SW  315;  Wyatt  v.  Cltiiens'  R. 
Co.,  56  Mo.  486;  Buck  v.  People's  St. 
R.,  etc..  Co.,  46  Mo.  A.  666. 
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Hegligeuce  of  parent.  The  n^ligence  of  the 
parent  will  not,  in  general,  be  imputed  to  the  child 
so  as  to  defeat  recovery  by  the  child  for  an  injury 
received."'*  But  if  the  chUd  is  in  charge  of  the 
parent,  the  carrier  may  be  relieved  by  that  fact 
from  any  extra  caution  with  reference  to  the  child 
on  account  of  its  immature  years,  and  the  negli- 
gence of  the  parent  or  person  in  chaise  of  the  child 
may  therefore  tend  to  rebut  negligence  of  the 
carrier."'* 

1484]  c.  Intoxicated  Passengers."  The  vol- 
untary intoxication  of  a  passenger  does  not  relieve 
him  of  the  duty  of  exercising  ordinanr  care  for  his 
own  safety;"  and  it  has  been  held  uiat  he  should 
exercise  such  care  for  his  safety  as  may  usually  be 
expected  of  a  sober  passenger  of  ordinary  pru- 
dence under  like  circumstances.'"  And  on  the  other 
band,  the  mere  fact  that  a  passen^r  is  intoxicated 
at  the  time  of  receiving  an  injury  caused  by  the 
n^ligenee  of  the  carrier  will  not,  as  a  matter  of 


law,  defeat  a  recovery,"*  although  it  is  a  circum- 
stance to  be  considered  as  bearing  on  the  question 
whether  by  his  own  conduct  he  brought  the  injury 
on  himself,  and,  if  so,  may  be  sufficient,  to  defeat  a 

recovery." 

1485]  3.  Acts  in  Emergencies.  In  determin- 
ing whether  the  passenger  has  exercised  ordinary 
care  to  avoid  the  injury  which  he  has  received  as  a 
result  of  the  carrier's  negligence,  it  sometimes  l>e- 
comes  a  question  whether  he  has  been  negligent  in 
doing  an  act  which  would  in  itself  have  been  pre- 
sumptively negligent,  but  for  the  circumstances 
which,  it  is  claimed,  justified  it  in  the  attempt  to 
escape  a  threatened  injury,  such  as  a  collision,  and 
the  rule  is  well  established  that,  if  the  passeng^ 
acts  as  a  reasonably  prudent  person  would  have 
done  in  view  of  the  dfmger  as  it  appeared  to  him, 
be  is  not  guilty  of  contributory  n^igence  so  as  to 
bar  his  right  of  recovery  against  the  carrier,  al- 
thoQgh,  if  he  had  not  acted  thus  in  the  attempt  to 


97  Nebr.  250,  149  NW  792. 

N.  H. — Kambour  v.  Boston,  etc.,  R. 
Co.,  77  N.  H.  38,  86  A  624,  46  LRANS 
11S8  and  note. 

N.  J. — Solomon  v.  Public  Service 
R.  Co..  87  N.  J.  L,  284,  92  A  942; 
Fogarty  v.  Jersey  City,  etc.,  St.  R. 
Co.,  76  N.  J.  U  459,  460,  69  A  964 
[cit  Cycl;  Barlow  v.  Jersey  City, 
etc.,  R.  Co.,  67  N.  J.  L.  SS4,  fil  A 
463. 

Pa.— Klrchner  v.  Oil  City  St.  R, 
Co.,  210  Pa.  46,  59  A  270;  Philadel- 
phia City  Pass.  R.  Co.  v.  Hassard. 
76  Pa.  367. 

Tex. — El  Paso  Electric  R.  Co.  v. 
Kitt,  (Civ.  A.)  90  SW  678.  91  SW 
598;  Denlson,  etc.,  R.  Go.  v.  Carter, 
(Civ.  A.)  79  BW  320  [rev  on  other 
KroundB  98  Tex.  196.  82  SW  782, 
107  AmSR  626]. 

[a]  A  boy  BlztMn  VMUS  of  ftff*  is 
ordinarily  to  be  held  to  the  full 
measure  of  responsibility  for  contri- 
butory neEll^ence.  Benedict  v. 
Minneapolis,  etc..  R.  Co.,  86  Minn. 
224,  90  NW  360,  91  AmSR  346,  67 
LRA  689. 

[b]  HurtaaiOM  of  oontrlbntoir  neff- 
Umum  pn^ndlaf  m  rwovaryi  (1) 
Wnere  a  boy  fifteen  years  old 
stands  on  the  platform  of  a 
moving  electric  car,  there  being: 
room  inside,  and  he  being  of  suf- 
ficient intellirence  to  ride  on  the 
same,  in  ffoihsr  to  and  from  his 
work.  Klrchner  v.  Oil  City  St.  R. 
Co..  210  Pa.  45,  69  A  270.  (2)  Where 
a  D07  of  twelve  yean,  without  In- 
vitation, etc.,  got  on  the  step  of  the 
front  platform  of  an  electric  street 
car,  access  to  which  was  barred  by 
a  closed  door,  the  method  of  enter- 
Ins  being  by  a  rear  door.  Barlow  v. 
.Tersey  City,  etc.,  R.  Co..  67  N.  J.  L. 
364,  51  A  463.  (3)  Where  a  boy  only 
ten  years  of  age  su.staina  injuries 
resulting-  in  his  death,  by  protrud- 
ing his  head  out  of  the  car  window 
and  coming  In  contact  with  a  car 
standing  on  a  sidetrack.  Knauas  v. 
Lake  Erie,  etc.,  R.  Co..  29  Ind.  A. 
21B,  64  NE  95.  <4)  Where  a  minor 
fifteen  years  old,  and  ot  average  In- 
tolllgence.  goes  on  the  lowest  step 
of  the  car  to  vomit,  while  the  train 
is  In  rapid  motion.  Cleveland,  etc., 
R.  Co.  v.  Moneyhun.  146  Ind.  147,  44 
NE  1106,  34  LRA  141. 

[c]  no  coBtrilmtozT  nsgllffsnoe.^ — 
It  cannot  be  said  to  be  negligence  as 
a  matter  of  law  for  a  child  seven 
years  old,  after  giving  the  slRnal 
for  the  street  car  to  stop  at  the 
next  crossing,  to  leave  his  seat  as 
the  car  approaches  the  desired  cross- 
ing and  to  stand  in  the  doorway, 
preparatory  to  leaving  the  car  when 
it  should  stop  at  the  point  indicated 
for  stopping.  Dore  v.  Omaha,  etc., 
R.  Co.,  97  Nehr.  260.  149  NW  792. 

Sai^.  Wymore  v.  Mahaska  County. 
78  Iowa  396.  43  NW  264,  16  AmSR 
449,  6  I..RA  E45;  Ploof  v.  Burlington 


Tract  Co.,  70  Vt.  509,  41  A  1017,  43 
LRA  108.  See  generally  Negligence 
[29  Cyc  SSS],  . 

The  Burgundia,  29  Fed.  464; 
Savage  v.  XlUnolB  Cent.  R.  Co.,  164 
111.  A.  684  (holding  that  a  carrier  Is 
not  liable  for  the  death  of  a  child 
who  was  traveling  with  his  mother, 
and  who  was  temporarily  left  by  her 
In  the  seat  of  the  coach,  and  who  In 
disobedience  of  her  Instructions 
passed  through  the  door  of  the  coach 
which  had  been  left  open  the  weather 
being  hot,  and  went  on  the  platform 
and  fell  from  the  train):  Sendlferv. 
Louisville,  etc  R.  Co.,  89  SW  628,  28 
KyL  464;  Morrison  v.  Erie  R.  Co., 
B6  N.  T.  302:  Walte  v.  North  East- 
em  R  Co.,  E.  B.  &  B.  719,  96  BCL 
719,  120  Reprint  679.  See  generally 
Negligence  [29  Cyc  6fi6J. 

63.  See  generally  Negligence  [29 
Cyc  534]. 

64.  Wllcke  V.  Henrotin,  241  III. 
169,  89  NE  329. 

55.  Hughes  v.  Chicago,  etc,  R. 
Co..  150  Iowa  232,  129  NW  966; 
Louisville,  etc.,  R.  Co.  v.  Payne.  104 
SW  7B2.  31  KyL  1173;  Illinois  Cent. 
R.  Co.  V.  Proctor,  122  Ky.  92,  89  SW 
714,  28  KyL  698.  But  see  Sullivan 
V.  Seattle  Electric  Co.,  44  Wash.  63, 
86  P  786  (holding  that,  in  an  action 
against  a  street  car  company  for 
wrongful  death  resulting  from  de- 
fendant's alleged  negligence  In  set- 
ting down  decedent  at  an  unsafe 
place  while  he  was  Intoxicated,  an 
Instruction  assuming  that  acts  which 
would  be  negligence  If  committed  by 
sober  persons  arc  also  negligence 
when  committed  by  an  intoxicated 
one  was  erroneous). 

SB.  U.  S. — Trumbull  v.  Erlckson, 
97  Fed.  891,  38  CCA.  636:  Holmes  v. 
Oregon,  etc..  R.  Co.,  6  Fed.  623.  6 
Sawy.  276. 

Ark.— Midland  Valley  R.  Co.  v. 
Hamilton,  84  Ark.  81.  104  SW  640; 
Kansas  City  Southern  R.  Co.  v.  Datvls, 
83  Ark.  217,  103  SW  603. 

Ga. — Central  R.,  etc.,  Co.  v.  Phlna- 
zee,  93  Ga.  488,  21  SE  66. 

111.— Wllckc  V.  Henrotin.  241  111. 
169,  89  NE  329;  Central  R.  Co.  v. 
Mackey,  103  111.  A.  16;  Chicago,  etc., 
R.  Co.  V.  Lawrence.  96  111.  A.  635. 

Iowa. — Hughes  v.  Chicago,  etc.,  R. 
Co.,  150  Iowa  232,  129  NW  956. 

Kan. — O'Keefe  v.  Kansas  City 
Western  R.  Co.,  87  Kan.  322,  124  P 
416.  48  LRANS  136. 

Ky. — Illinois  Cent.  R.  Co.  v.  Proc- 
tor, 122  Ky.  92,  89  SW  714.  28  KyL 
598;  Louisville,  etc.,  R.  Co.  v.  Deason, 
96  SW  1115.  29  KyL  1259. 

Me. — Blair  v.  Lewiston,  etc.,  St.  R. 
Co..  110  Me.  235.  86  A  792. 

Mass. — Black  v.  New  York,  etc.,  R. 
Co..  193  Mass.  448.  79  NE  797,  7 
LRANS  148,  9  AnnCas  485  and  note; 
Magulre  t.    Middlesex    R.   Co.,  116 

Mich. — ^Kingston  v.  Ft.  Wayne,  etc., 
R.  Co..  112  Mich.  40.  70  NW  315.  74 


NW  280,  40  LRA  131  and  note ; 
Strand  v.  Chicago,  etc.,  R.  Co.,  67 
Mich.  380,  84  NW  712. 

Mo.-^Heyer  v.  Pacific  R.  Co.,  40 

Mo.  161. 

N.  H. — Wheeler. V.  Orand  Trunk  R, 
Co..  70  N.  H.  607,  50  A  103. 

N.  T. — Newton  v.  Central  Vermont 
R.  Co.,  80  Hun  491.  80  NY3  488  Caff 
151  N,  T.  624  mem,  45  NE  1133 
raemlj  Mllllman  v.  New  Tork  Cent-. 
etc.,  R.  Co.,  6  Thompa.  &  C.  685  [aJt 
66  N.  T.  642  mem]. 

Tex.. — Texas,  etc.  R.  Co.  v.  Es- 
mond, (Civ.  A.)  29  SW  518. 

Wash.- — Rangenler  v.  Seattle  Elec- 
tric Co.,  52  Wash.  401,  100  P  842; 
Lawson  v.  Seattle,  etc,  R.  Co.  34 
Wash.  500,  76  P  71. 

W.  Vs.— Fisher  v.  West  Virginia, 
etc.,  R.  Co.,  39  W.  Va.  366,  1»  SE 
678,  23  LRA  768,  42  W.  Va.  18S,  24 
SE  570.  33  LRA  hi. 

[a]  Aocntaao*  with  kBinrledff*  of 
condition. — (1)  Where  a  carrier  ac- 
cepts an  unattended  passenger  who 
Is  so  drunk  aa  to  be  unable  to  take 
care  of  himself,  and  it  has  knowledge 
of  such  condition  when  it  accepts 
him  as  a  passenger,  the  question  of 
contributory  negligence  cannot  arise 
when  he  Is  Injured,  Price  v.  St. 
Louts,  etc.,  R.  Co..  76  Ark.  479,  88 
SW  675,  112  AmSR  79.  (2)  Where  a 
carrier  abandoned  a  passenger  at  a. 
dangerous  place  on  its  platform 
while  the  passenger  was  In  such  a 
state  of  Intoxication  as  to  be  incap- 
able of  caring  for  himself,  the  ques- 
tion of  contributory  negligence  is 
not  Involved.  O'Rourke  v.  Louisville, 
etc.,  R.  Co..  183  111.  A.  693. 

[b]  DagrM  of  Intoxloatlon. — To  pre- 
vent the  Intoxication  of  a  passenger, 
resulting  in  Injuries,  from  being  con- 
tributory negligence  barring  recovery, 
the  intoxication  must  have  rendered 
the  passenger  mentally  or  physically 
Incapable  of  protecting  himself  from 
danger  or  of  appreciating  his  danger, 
which  condition  must  be  known  to 
the  carrier's  agent  whose  negligence 
is  alleged  to  have  caused  the  Injunr. 
Paris,  etc.,  R.  Co.  v.  Robinson,  104 
Tex.  482.  140  SW  434. 

67.   U.  S. — ^Trumbull  v.  Erlckson, 
97  Fed.  891.  38  CCA  586;  Holmes 
Oregon,  etc,  R.  Co..  6  Fed.   76.  < 
Sawy.  262. 

Ark. — ^Kansas  City  Southsm  R.  Co. 
V.  Davis,  88  Ark.  217.  103  SW  608. 

111. — Chicago,  etc.  R  Co.  v.  Law- 
rence, 96  111.  A.  635. 

Iowa. — Hughes  v.  Chicago,  etc,  R 
Co..  150  Iowa  232,  129  NW  956. 

Ky, — Louisville,  etc.,  R.  Co.  v. 
Payne.  104  SW  762,  31  KyL  1173. 

Mass. — Black  v.  New  Tork,  etc..  R. 
Co.,  193  Mass.  448.  79  NE  797,  7  LRA 
NS  148.  9  AnnCas  4S5:  Magulre  v. 
Middlesex  R.  Co.,  116  Mass.  239. 

Mich. — Strand  v.  Chicago,  etc.,  R. 
Co.,  67  Mich.  380.  34  NW  712. 


For  l»ts>  easest  danlcvmmts  and  ahaugs*  in  the  law  see  cumulative  Annotations,  same  title,  page 
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avoid  injury,  he  would  have  been  safe."  The  sune 
rule  is  applicable  to  the  failure  of  the  passei^er  to 
attempt  to  escape  threatened  injury."  The  danger 
need  only  be  apparent  in  order  to  relieve  the  pas- 
senger from  the  eha^  of  contributory  n^igenoe,"" 


Mo. — Whalen  v.  St  Louis,  etc  R- 
Co..  60  Mo.  323. 

N.  T.— MilUman  v.  New  York  Cent., 
etc.,  R.  Co.,  6  Thomps.  &  C.  586  [a£F 
66  N.  Y.  642  mem], 

Tex. — Houston,  etc.,  R.  Co.  v. 
Bryant,  »1  Ter.  Civ.  A.  483,  72  SW 
885. 

Wash. — RanRenler  t.  Seattle  EJlec- 
trlc  Co.,  62  Wash.  401,  100  P  842. 

68.  U.  S. — National  L.  Ins.  Co.  v. 
McKenn^  226  Fed.  165;  Shankenberry 
V.  Metro'polltan  St  R.  Co.,  46  Fed. 
177:  Ladd  V.  Foster,  31  Fed.  827,  12 
Sawy.  647;  Stokes  v.  Saltonstall,  13 
Pet  181.  10  L.  ed.  116. 

Ala. — Selma  St,  etc.,  R  Co.  v. 
Owen,  132  Ala.  420,  31  S  598. 

Ark. — Kansas  City  Southern  R.  Co. 
V.  Watson.  102  Ark.  499,  144  SW  922; 
Prescott,  etc.,  R.  Co.  v.  Morris,  92 
Ark.  365,  123  SW  392. 

Cal. — Green  v.  Pacillc  Lumber  Co., 
180  Cal.  436,  62  P  747;  Mitchell  v. 
Southern  Pac.  R.  Co.,  87  Cal.  62,  26 
P  246,  11  LRA  130;  Lawrence  v. 
Green,  70  Cal.  417,  11  P  760.  69  AmR 
428;  Wanlorek  v.  San  Francisco 
United  R.  Co.,  IT  Cal.  A.  121,  118  P 
947. 

Colo. — Denver,  etc.  R.  Co.  v.  Pick- 
ard.  8  Colo.  163,  6  P  149. 

D.  C. — Georgetown,  etc,  R.  Co.  v. 
Smith,  81  App.  269.  5  LRANS  274  and 
note;  Klsht  v.  Uetropolltan  R.  Co., 
21  App.  494. 

Ga. — Georgia  R.,  etc..  Co.  v.  Mc- 
Allister. 126  Ga  447,  64  SE  957,  7 
LRANS  1177;  Pacettl  v.  Central  of 
Georgia  R.  Co.,  6  Ga.  A  S7,  64  SE 
802. 

111. — Chicago  Union  Tract  Co.  v. 
Newmiller,  215  111.  383,  74  NE  410 
116  111.  A.  6261  (an  attempt  to 
escape  from  a  car  in  a  panic  caused 
by  the  explosion  Jn  a  controller  box); 
Chicago,  etc^  R.  Co.  v.  Storment,  190 
III.  42.  60  NE  104  [air  90  111.  A  605]: 
Galena,  etc.,  R.  Co.  v,  Yarwood,  17 
111.  509,  65  AmD  682;  Prink  v.  Potter, 
17  111.  406:  Smith  v.  Chicago  City  R. 
Co.,  169  111.  A.  570;  Wayne  v.  St 
Louis,  etc.,  R.  Co.,  165  111.  A.  363: 
Benner  Livery,  etc.,  Co.  v.  Busson. 
68  111.  A.  17;  Mobile,  etc..  R.  Co.  v. 
Klein.  43  111.  A.  «3;  North  Chicago 
St  R.  Co.  V.  Louis,  35  111.  A.  477  [rev 
on  other  grounds  138  111.  9,  .27  NB 
461]. 

Ind. — Indiana  R.  Co.  v.  Maurer.  160 
Ind.  25.  66  NS  166;  Woolery  v.  Louis- 
ville, etc.,  R.  Co.,  107  Ind.  381,  8  NE 
226.  67  AmR  114;  Louisville,  etc.. 
Tract  Co.  v.  Worrell,  44  Ind.  A.  4«0, 
86  NE  78. 

Iowa. — Burger  v.  Omaha,  etc.,  R. 
Co.,  139  Iowa  645.  117  NW  35,  130 
AmSR  343;  Kellow  v.  Central  Iowa 
R.  Co..  68  Iowa  470.  23  NW  740,  27 
NW  466.  56  AmR  868, 

Ky. — South  Covington,  etc..  R.  Co. 
v.  Crutcher.  135  Ky.  698.  123  SW  268; 
South  Covington,  etc..  St.  R,  Co.  v. 
Ware.  84  Ky.  267.  1  SW  493,  8  KyL 
241:  I/OulsvlHe,  etc..  R.  Co.  v.  Cecil,  9 
KyL  402. 

La. — Chretien  v.  New  Orleans  R. 
Co..  118  La.  761.  87  S  716,  104  AmSR 
619;  Holsab  v.  New  Orleans,  etc.,  R. 
Co..  38  La.  Ann.  18E. 

Md.— United  TL.  etc.,  Co.  v.  Beldel- 
man.  96  Md.  480,  62  A  918. 

Mass. — Steverman  v.  Boston  El.  R. 
Co.,  20S  HS(»s.  508.  91  NE  919  (female 
pasBcnger  Jumping  to  escape  danger 
from  an  explosion) ;  Cody  v.  New 
Tork.  etc.,  R.  Co..  161  Mass.  462.  24 
NE  402,  7  LRA  843;  Caswell  v.  Bos- 
ton, etc.,  R.  Corp..  98  Mass.  194.  93 
AmD  161. 

M1ch.--A8hton  v.  Detroit  City  R. 
Co..  78  Mich.  687.  44  NW  141. 

Minn. — ^WllBon  v.  Northern  Pac.  R. 
Co..  26  Minn.  278.  8  NW  8SS,  87  AmR 
410. 

Mo. — Williamson  v.  St.  Louis  Tran- 
sit Co..  202  Mo.  346.  100  SW  1072; 
Sweeney  v.  Kansas  Ctt j  Cable  R.  Co., 


160  Mo.  386.  51  SW  682;  Chltty  v. 
St  Louis,  etc..  R.  Co.,  148  Mo.  64.  49 
SW  868;  McPeak  v.  Missouri  Pac.  R. 
Co.,  128  Mo.  617,  30  SW  170;  BischotT 
V.  People's  R.  Co.,  121  Mo.  216.  25 
SW  908;  Klelber  v.  People's  R.  Co., 
107  Mo.  240,  17  SW  946.  14  LRA  613; 
Siegrist  v.  Arnot.  86  Mo.  200;  Garrett 
V.  Wa1t>aBh  R.  Co.,  169  Mo.  A.  63.  139 
SW  252;  Scott  v.  Metropolitan  St.  R. 
Co.,  138  Mo.  A  196.  120  SW  131; 
Shanahan  v.  St.  Louis  Transit  Co., 
109  Mo.  A.  228.  83  SW  783:  E^Iand 
V.  Missouri  Pac.  R.  Co.,  67  Mo.  A 
147. 

Nebr. — St.  Joseph,  etc.,  R.  Co.  v. 
Hedge,  44  Nebr.  448,  62  NW  887. 

N.  Y.' — Twomley  v.  Central  Park, 
etc..  R.  Co..  69  N.  Y.  168,  25  AmR 
162;  Brown  v.  New  York  Cent  R. 
Co..  32  N.  Y.  597.  88  AmD  363;  Buel  v. 
New  Cent,  etc,  R.  Co.,  31  N.  Y.  314, 
88  AmD  271;  Poulsen  v.  Nassau  Elec- 
tric R.  Co,,  30  App.  Div.  246,  51  NYS 
933;  Schmidt  v.  Coney  Island,  etc, 
R.  Co..  26  App.  Dlv.  391.  49  NYS  777; 
Cuyler  v.  Decker.  20  Hun  173. 

N.  C. — Fulghum  v.  Atlantic  Coast 
Line  R.  Co.,  158  N,  C.  566,  74  SE 
684.  39  LRANS  558. 

Oh. — Iron  R.  Co.  v.  Mowery,  36  Oh. 
St  418.  38  AmR  697. 

Pa. — Palmer  v.  Warren  St  R.  Co.. 
206  Pa.  574,  66  A  49.  63  LRA  507; 
Johnson  v.  West  Cheater,  etc.,  R.  Co.. 
70  Pa.  357;  Rundle  v.  State  Belt  Elec- 
tric St  R.  Co..  33  Pa.  Super.  233; 
Quinn  V.  Shamokln..etc.,  Electric  R. 
Co..  7  Pa.  Super.  19  (Jumping  from  a 
car  to  escape  a  collision). 

Tex. — Texas,  etc,  R.  Co.  v,  Boyd. 
(Civ.  A.)  141  SW  1076;  Williams  v. 
Galveston,  etc,  R.  Co.,  34  Tex.  Civ.  A. 
145.  78  SW  45;  Houston,  etc.,  R.  Co. 
Norris,  (Civ.  A.)  41  SW  708;  Gulf, 
etc..  R.  Co.  v.  Downman.  (Civ.  A.)  28 
SW  922;  Dallas  Consol.  Tract  R.  Co. 
V.  Randolph,  8  Tex.  Civ.  A  213,  27 
SW  925;  Texarkana  St  R.  Co.  v. 
Hart  (Civ.  A.)  26  SW  436;  La  Prelle 
V.  Pordyce,  4  Tex.  Civ.  A  891,  23 
SW  468. 

Va. — Baltimore,  etc..  R.  Co.  y.  Mc- 
Kenzie.  81  Va.  71. 

Wash. — ^Flretraui^  v.  Seatle  Sllec- 
trlc  Co.,  40  Wash.  868,  82  P  99B,  111 
AmSR  990,  2  LRANS  836;  Pederson 
V.  Seattle  Cons.  St.  R.  Co.,  6  Wash. 
202.  23  P  351,  84  P  666. 

W,  Va.' — Dlmmey  v.  Wheeling,  etc.. 
R.  Co..  27  W.  Va.  32. 

Wis. — Wanzer  v.  Chippewa  Valley 
Electric  R.  Co.,  108  Wis.  319.  84  NW 
423. 

Eng. — Adams  v.  Lancashire,  etc.  R. 
Co..  L.  R.  4  C.  P.  739. 

"The  emergency  in  which  one  is 
called  upon  to  act  Is  an  important 
circumstance  and  factbr  in  deter- 
mining whether  he  observes  the  care 
and  precaution  which  people  usually 
exercise  under  similar  circumstances. 
Among  the  circumstances  so  reauir- 
ing  consideration  are  the  attendant 
exigency  and  confusion,  if  any  there 
be."  National  L.  Ins.  Co,  v,  Mc- 
Kenna,  226  Fed.  165,  168.  141  CCA 
163. 

[a1    OlroumstuioeB  in  dstsrmlnlng- 

Sienion  of  proteno*. — The  fact  that 
e  passenger  was  injured  in  his  at- 
tempt to  escape,  and  that  the  result 
showed  that  he  would  have  been  un- 
injured but  for  such  attempt,  may 
be  considered  by  the  Jury  In  deter- 
mining the  question  of  prudence  on 
the  part  of  the  passenger.  Mitchell 
V.  Southern  Pac.  R.  Co..  87  Cal.  62, 
26  P  246,  11  LRA  180;  Wilson  v. 
Northern  Pac.  R.  Co.,  26  Minn.  278, 
3  NW  333.  37  AmR  410. 

[bj  Tallnvs  to  warn  caxrlar  of  dla- 
oovarsd  danffer. — (1)  It  has  been  held 
that  a  passenger  who  sees  a  train  on 
an  intersecting  road  approaching  a 
crossing  la  not  guilty  of  contributory 
negligence  because  oe  falls  to  pull 


but  the  appearances  mnst  be  such  as  would  reason- 
ably cause  alarm  to  a  person  of  ordinary  prudence 
under  the  same  circumstances.  It  will  not  be  suffi- 
cient that  the  passenger  became  alarmed  by  reason 
of  appearances  prodaoed  wholly  or  in  part  by  the 

the  hell  rope  and  warn  the  engineer 
In  charge  of  the  train  on  which  he  is 
riding.  Grand  Rapids,  etc,  R.  Co.  v. 
Ellison.  11?  Ind.  234,  236,  20  NE  136 
(where  the  court  said;  "The  appel- 
lee was  not  bound  to  do  this.  As  a 
passenger  It  was  no  part  of  his  prov- 
ince to  interfere  in  any  way  in  the 
management  of  the  train").  (2)  The 
failure  of  a  passenger  who  was  in- 
experienced in  traveling  to  call  the 
attention  of  the  company's  employees 
to  the  cold  condition  of  the  car  will 
not  preclude  a  recovery,  but  Its  effect 
as  bearing  on  the  question  of  con- 
tributory negligence  should  be  left 
to  the  Jury  to  be  determined  from  all 
the  circumstances  of  the  case.  Has- 
tings V.  Northern  Pac.  R.  Co..  63 
Fed.  224.  (3)  A  passenger  who  was 
injured  by  Jumping  from  a  moving 
street  car  which  was  about  to  be 
run  over  by  a  locomotive  was  under 
no  duty  to  notify  the  driver  that  she 
wished  to  alight  Selma  St.,  etc,  R. 
Co.  V.  Owen,  132  Ala.  420.  31  S  698. 

[c]  Attomptlnff  to  ragalu  a  posi- 
tion on  tb*  oar,  when  a  street  car  la 
started  while  the  passenger  Is  about 
to  step  to  the  ground,  is  not  negli- 
gence. BrsialB  V.  St.  Louts  Transit 
Co.,  102  Mo.  A  224.  76  SW  708. 

[d]  finor  of  Jndgmsnt;— That 
plaintilT  did  not  exercise  the  best 
judgment  in  resisting  an  assault  by 
the  conductor  of  a  street  car  does  not 
of  Itself  show  contributory  negli' 
gence.  Braly  v.  Fresno  City  R.  Co., 
9  Cal.  A  41'f,  99  P  400. 

 [e]     BtaaQoae  of  paasengenk — 

Where,  following  an  explosion  in  an 
electric  oar,  caused  by  the  blowing 
out  of  a  fuse  box.  there  is  a  stam- 
pede of  the  passengers,  resulting  In 
one  of  them,  a  woman.  Jumping  or 
being  pushed  from  the  car,  she  can- 
not ne  said  to  have  been  guilty  of 
contributory  negligence  precluding  a 
recovery  for  injuries  so  received. 
Klght  v.  Metropolitan  R,  Co..  21  App. 
(D.  C.)  494. 

[f]  OatcUaff  hold  of  mnnlnr 
boaro'— Where  an  old  and  infirm  pas- 
senger was  thrown  down  by  the  pre- 
mature starting  of  a  street  car,  and 
In  the  fall  caught  hold  of  the  run- 
ning board  of  the  car  and  was  drag- 
ged a  considerable  distance,  hia  act 
In  so  doing,  having  been  under  an 
Impulse  created  by  a  sudden  danger, 
did  not  constitute  contributory  neg- 
ligence. Indiana  R.  Co.  v.  Maurer, 
160  Ind.  26.  66  NE  156. 

69.  Montgomery  v.  Colorado 
Springs,  etc.  R.  Co.,  60  Colo.  210, 
114  P  669;  Union  Pac.  R.  Co.  v.  Kel- 
ley,  4  Colo.  A.  326,  35  P  923. 

[a]  Thus,  where  a  carrier's  negli- 
gence in  starting  a  car  places  an 
alighting  woman  passenger  In  a  posi' 
tlon  of  danger,  It  cannot  complain  of 
her  contributory  negligence  on  the 
ground  of  her  error  of  Judgment  in 
the  emergency  In  retaining  hold  of 
a  child  accompanying  her,  who  waa 
on  the  car.  Instead  of  letting  go  of 
the  child,  and  taking  hold  of  the  car. 
Montgomery  v.  Colorado  Springe, 
etc.  R.  Co..  60  COlo.  210.  114  P  669. 

eo.  Selma  St,  etc..  R.  Co.  v,  Owen. 
132  Ala.  420,  31  S  698;  Moore  v.  Met- 
ropolitan St  R.  Co..  189  Mo.  A.  5B6. 
176  SW  1120.  See  also  caeea  supra 
notes  68.  59. 

Taj  *TlM  twt  of  the  carrier's 
IlaDility  In  such  cases  is  not  whether 
there  was  actual  peril  but  whether 
there  was  an  appearance  of  immi- 
nent danger  that  reasonably  should 
have  been  anticipated  as  too  terrify- 
ing for  an  ordinary  passenger  to  face 
without  danger  of  being  seised  by 
uncontrollable  and  Injurious  alarm.'' 
Moore  v.  Metropolitan  St.  R,  Co.,  189 
Mo.  A.  665.  663.  176  SW  1120. 

[bl  ZUostratlon. — Where  a  pas- 
senger was  Injured  whjle  attempting' 
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oarzier,  if  theae  appeaxanseB  vere  not  Budh  as  rea- 
Bonably  to  cause  alarm;'*  and  it  is  also  neeessair 
that  tho  alarm  arise  from  the  earlier 's  negl^nee. 

Alighting  from  moving  car  to  avoid  impending 
danger.  Where  a  passenger,  as  the  result  of  the 
misconduct  or  negligence  of  the  carrier,  is  placed 
in  such  a  perilous  position  as  to  render  his  jumping 
from  a  moving  car  or  coach,  as  the  case  may  be,  an 
act  of  reasonable  precaution,  such  as  to  avoid  an 
apparent  collision  or  overturning,  and  he  leaps 
therefrom  and  thereby  sustains  an  injury,  lie  is 
not  guilty  of  contributory  negligence,  and  the  car- 


rier will  be  answerable  in  damages."  But,  if  a  pas- 
senger induced  hy  a  groundless  fear  jumps  from  a 
moving  train  and  is  injured  in  consequence  he  ean- 
not  recover.** 

1486]  4.  Acta  to  Avoid  XncoiiTaniance.  Where 
a  passenger,  to  avoid  suffering  some  inconvenience 
only,  voluntarily  runs  into  an  obvious  danger  and 
injury  ensues,  he  will  be  guilty  of  contributory  neg~ 
ligence,  and  cannot  recover."  But  it  has  been  held 
that,  if  the  inconvenienee  is  very  great,  and  the 
danger  run  in  avoiding  it  is  very  slight,  it  may  not 
be  unreasonable  to  incur  that  danger." 


to  leave  a  moving  street  oar  which 
apparently  was  about  to  collide  with 
a  locomotive,  the  fact  that  the 
danger  was  only  apparent  did  not 
make  her  action  In  leaving  the  car 
amount  to  contributory  negliffence. 
Selma  St.,  etc..  R.  Co.  v.  Owen,  IZ2 
Ala.  420.  31  S  598. 

61.  Ala. — Alabama  City,  etc.,  R. 
Co.  V.  Bates,  149  Ala.  4S7,  43  S  98. 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Murray.  65  Ark.  ^48,  SW  60,  29 
AmSR  32.  16  LRA  787. 

111. — Galena,  etc.,  R.  Co.  v.  Tar- 
wood,  15  111.  468.  17  in.  609,  06  AmD 
682. 

Ind. — Woolery  v.  Louisville,  etc.. 
B.  Co.,  107  Ind.  381,  8  NE  228.  67 
AmR  114. 

Iowa. — Burger  v.  Omaha,  etc.,  R. 
Co.,  139  Iowa  646,  117  NW  36,  180 
AmSR  343. 

La,-«-Mar9aIla  v.  Louisiana,  etc..  R. 
Co.,  129  La.  146,  65  S  744;  Chretien  v. 
New  Orleans  R.  Co.,  113  La,  761.  37 
S  716.  104  AmSR  619;  Reary  v.  Louis- 
ville, etc..  R.  Co.,  40  La.  Ann.  82,  8  S 
890,  8  AmSR  497. 

Md. — Western  Maryland  R.  Co.  v. 
Herold,  74  Md.  SIO,  £2  A  323,  14 
LRA  76. 

Mich. — Youmans  v.  Pad^en,  1  Mich. 
N.  P.  127. 

Mo. — Chitty  V.  St.  Louis,  etc.,  R. 
Co..  148  Mo.  64,  49  SW  868. 

N.  T. — Schoenfeld  v.  Metropolitan 
St.  R.  Co.,  40  Misc.  201,  81  NYS  644. 

Or. — Budd  V.  United  Carriage  Co.. 
8E  Or.:  S14,  86  P  660,  27  LRA  279. 

[a]  b  d«t«ailBbv  tiM  satawof 
tlw  ftaaffev  aa  apvarrat  to  th*  paa- 
B«BC«r,  the  CUrecUon  of  those  m 
charge  of  the  conveyance  as  to 
what  the  pusenger  should  do  may 
be  taken  into  account  St.  Louis, 
etc.,  R.  Co.  V.  Murray.  65  Ark.  248, 
18  SW  60,  29  AmSR  32,  16  LRA  787; 
Budd  V.  United  Cariiage  Co.,  26  Or. 
814,  86  P  660.  27  LRA  279. 

[b]  In  tlie  «ndden  and  WMnaoUd 
BtarUnff  of  a  street  oar  (1)  wnlle  a 
passenger  Is  attempting  to  board, 
there  Is  presented  an  emergency,  an 
"emergency"  being  a  sudden  or  an- 
expected  happening  or  occasion  call- 
ing for  immediate  action.  Burger 
v  Omaha,  etc..  R.  Co..  139  Iowa  645, 
117  NW  36,  130  AmSR  343.  (2)  It 
cannot  be  held,  as  a  matter  of  law, 
that  It  is  contributory  negligence  for 
a  passenger  to  hold  on  to  the  hand 
rail  of  a  street  car  which  had  been 
started  while  the  passenger  waa  get- 
ting on,  and  thus  to  bo  dragged 
alons.  Schoenfeld  v.  Metropolitan 
St.  R.  Co.,  40  Mlac.  201.  81  NYS  644. 

[c]  A  passenger  mnst  have  b«- 
llwed.  the  danger  to  he  imminent  In 
order  to  obtain  damages,  where  he 
attempted  to  escape  therefrom,  it  ap- 
pearing that  he  would  not  have  been 
injured  If  no  attempt  to  escape  had 
been  made.  Chitty  v.  St.  Louis,  etc.. 
R.  Co..  148  Mo.  64.  49  SW  868. 

63.  Chfcaffo.  etc.,  R.  Co.  v,  Fel- 
ton,  125  in.  468.  17  NE  765;  Adamson 
V.  Norfolk,  etc..  Tract  Co.,  Ill  Va. 
666,  69  SE  1065.  See  also  cases 
supra  note  61. 

[a]  Tboa,  in  one  case  it  was 
shown  that  a  peculiar  signal  was 
given  by  an  engine  of  the  car- 
rier, and  that  the  passenger  waa 
frightened  thereby  and  In  conse- 
quence thereof  left  the  car  on  which 


he  had  taken  possasa  and  ran  on 
another  track,  where  ne  was  Injured. 
It  was  held  that  the  giving  of  a 
signal  by  the  whistle  of  an  engine 
may  be  proper  under  certain  circum- 
stances, ana  it  not  appearing  afllrm- 
atively  in  this  case  that  the  carrier 
was  negligent  in  riving  It,  no  re- 
covery could  be  haia  for  the  Injury. 
Chicago,  etc.,  R.  Co.  v.  PeUon.  126 
111.  458.  17  NE  766. 

ea.  V.  S.— Stokes  v.  Saltonstall,  13 
Pet  181,  10  t,.  ed.  115. 

Ala. — Selma  St.  etc.,  JR.  Co.  v. 
Owen,  132  Ala.  420,  31  S  698  {Jump- 
ing to  avoid  apparent  collision). 

Ark. — St.  Louis,  etc..  R.  Co.  v. 
Maddry,  67  Ark.  306.  21  SW  472;  St 
Louis,  etc..  R.  Co.  v.  Murray.  66  Ark. 
248,  18  SW  60,  29  AmSR  82,  16  LRA 
787. 

Cal. — ^Waniorek  v.  San  Francisco 
United  R.  Co.,  17  Cal.  A.  121,  118  P 
947;  Dinnlgan  v.  Petereon,  I  Cal.  A. 
764.  87  P  218  (jumping  from  tipping 
stagecoach). 

Colo. — Denver,  etc.,  R.  Co.  v.  Plck- 
ard,  8  Colo.  163;  6  P  149. 

Del. — Elaton  v.  Wilmington  City 
R.  Co.,  24  Del.  436,  76  A  8«S. 

D.  C. — Washington,  etc.,  R.  Co.  v. 
Hickey,  6  App.  436. 

Ga. — South  Western  R.  Co.  v. 
Paulk.  24  Ga.  866. 

111. — West  Chicago  St  R.  Co.  v. 
Lyon,  67  111.  A.  636  [aft  167  111.  693. 
42  NE  55], 

Ky. — Palmer  Transfer  Co.  v.  Long, 
140  Ky.  Ill,  180  SW  961  (Jumping 
from  a  vehicle  drawn  by  runaway 
horses);  Big  Sandy,  etc..  R.  Co.  v. 
Blankenship.  133  Ky.  438.  118  SW 
315.  23  LRANS  346,  19  AnnCas  264. 

Md. — Western  Maryland  R.  Co.  v. 
State,  96  Md.  687.  63  A  969. 

Mass.— Innlls  v.  Bills,  9  Mete. 
1,  43  AmD  146  and  note. 

Mich. — Howell  T.  Lansing  City 
Electric  R.  Co.,  186  Mtch.  432,  99 
NW  406  (Inmptnff  from  a  car  to  es- 
oipe  a  collision). 

Minn. — Wilson  v.  Northern  Fao.  R. 
Co.,  26  Minn.  378,  3  NW  383.  37  AmR 
410. 

Mo.— White  V.  Brlekey,  18S  Mo.  A. 
278.  137  SW  627:  McManus  v.  Metro- 
politan St  R.  Co.,  116  Mo.  A.  110, 
92  SW  176;  Dlmmltt  v.  Hannibal,  etc., 
R.  Co..  40  Mo.  A.  664. 

N.  Y. — Twomley  v.  Central  Park, 
etc..  B.  Co.,  69  N.  Y.  168.  26  AmR 
162;  Buel  v.  New  York  Cent  R.  Co., 
31  N.  Y.  314.  88  AmD  271. 

Pa. — Lehner  v.  Pittsburg  R.  Co., 
223  Fa.  208.  72  A  625,  132  AmSR  729, 
16  AnnCas  83  and  note;  Wlllts  v. 
Second  Ave.  Tract.  Co..  189  Pa.  430, 
42  A  1 ;  Pennsylvania  R.  Co,  v. 
Lyons.  129  Pa.  113.  18  A  769,  16  Am 
SR.  701 ;  Pennsylvania  R.  Co.  v. 
Aspell,  23  Pa.  147.  62  AmD  323. 

S.  C. — Wade  v.  Columbia  Electric, 
etc..  Co..  51  S.  C.  296,  29  SB  238.  64 
AmSR  676. 

N.  S.— Shea  v.  Halifax,  etc,  R.  Co.. 
47  N.  S.  366. 

[a]  Applications  of  rule. — (1)  A 
passenger   on   a   street   car   Is  not 

f ullty  of  contributory  negligence  in 
umplng  from  the  car  when  It  Is 
running  rapidly  down  a  dangerous 
grade  (Lehner  v,  Pittsburgh  R.  Co.. 
223  Pa.  208.  72  A  626.  132  AmSR  729. 
16  AnnCas  88).  (2)  or  from  a  car 
which  is  beyond  the  motorman's  con- 


trol (Eaton  v.  Wilmington  City  R. 
Co..  24  Del.  436,  76  A  3ffU.  (3)  or 
which  has  broken  through  Uie  safety 
gates  at  a  railroad  crossing  (Willis 
V.  Second  Ave.  Tract  Co..  189  Pa. 
430.  42  A  1).  (4)  The  fact  that 
a  passenger  In  a  wagonette.  Injured 
In  getting  out  while  the  horses  were 
running  away  with  one  line  broken, 
would  not  have  been  injured  had  he 
retained  hts  seat  will  not  prevent  re- 
covery. If  getting  out  was  the  act 
of  an  ordinarily  prudent  and  careful 
man  in  the  same  situation  and  cir- 
cumstances. White  V.  Brlekey.  156 
Mo.  A.  278.  137  SW  627. 

64.  Galena,  etc.,  R.  Co.  v.  Yar- 
wood,  16  III.  468,  17  III.  609.  66  AmD 
682;  Woolery  v.  Louisville,  etc.  R. 
Co..  107  Ind.  381.  8  NE  226.  67  AmR 
114;  Reary  v.  Louisville,  etc..  R,  Co., 
40  La.  Ann.  32.  3  S  390.  8  AmSH  497; 
Western  Maryland  R.  Co.  v.  Herold. 
74  Md.  510.  22  A  323.  14  LRA  75. 

[a]  Passenfer  on  freight  train 
frightened  by  falUsff  Inuher,^ — Where 
a  passenger  leaps  out  of  a  car  at- 
tached to  the  rear  of  a  freight  train, 
on  becoming  alarmed  by  the  noise 
and  confusion  made  by  reason  of 
lumber  falllnR  from  a  car  in  ad- 
vance and  being  blown  against  the 
passenger  car,  when  there  Is  no  rea- 
sonable cause  to  apprehend  danger 
to  life  or  limb,  there  can  be  no  re- 
covery if  he  is  killed  by  leaping,  al- 
though it  may  have  been  negligence 
In  the  company  to  load  the  lumber 
BO  that  It  would  fall  off.  Woolery  v. 
Louisville,  etc.,  R.  Co.,  107  Ind,  S8l, 
8  NE  226.  57  AmR  114. 

AUghtlBg'  from  moTlBC  train  or  oar 
as  oontrllmtorr  negUtfeuoe  gwnenUj' 
see  infra  SS  1601-1606. 

65.  Kroeger  v.  Seattle  Electric 
Co..  37  Wash.  644,  79  P  1115;  Gee  v. 
Metropolitan  R.  Co..  L.  R.  8  Q.  B.  161; 
Adams  v.  Lancashire,  etc..  R.  Co., 
L.  R.  4  C.  P.  739, 

[a]  ninstratloiLi— The  door  of  a 
carriage  compartment  In  which  plain- 
tiff was  being  carried  as  a  passenger 
oh  defendant's  railroad  new  open 
several  times  through  the  negligence 
of  defendant.  There  was  room  In 
the  carriage  for  plaintiff  to  sit  away 
from  the  door,  and  the  train  would 
have  stopped  at  a  station  in  three 
minutes.  Plaintiff  shut  the  door 
three  times.  The  door  opened  a 
fourth  time,  and  in  endeavorinr  to 
shut  It  again  plaintiff  fell  out  and 
was  hurt  It  was  held  that  aa  the 
inconvenience  that  plaintiff  would 
have  suffered  If  he  had  not  shut  the 
door  was  slight  and  the  peril  in- 
curred in  his  attempt  to  shut.  )t  con- 
siderable, the  Injury  suffered  was  not 
the  necessary  or  natural  result  of 
the  company  s  negligence,  and  they 
were  therefore  not  liable  for  auch 
Injury,  Adams  v.  Lancashire,  etc., 
R.  Co.,  L.  R.  4  C.  P.  739. 

66.  Western  Maryland  R.  Co.  v. 
Stanley.  61  Md.  266.  48  AmR  96; 
Adams  V.  Lancashire,  etc..  R.  Co.. 
L.  R.  4  C.  P.  739. 

[a]  Thus,  where  a  passenger  sit- 
ting close  to  the  front  door  of  a 
crowded  car  when  passing  through  a 
tunnel  attempted  to  shut  the  door 
while  the  car  was  in  total  darkness, 
in  order  to  keep  out  the  smoke  and 
cinders,  and  In  so  doing  was  Injured, 
the  court  properly  refused  to  in- 


For  latw  oaaeat  aerelopmaafti  and  ehaagee 


in  the  law  see  oumulatlva  AnnotaUona,  Mae  Utla,  panM^d  nou  numlMr. 
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CARRIERS 
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1487]  5.  Violatdons  of  Begnlatioiia  or  Direc- 
tions.*' It  will  in  general  constitute  n^l^enee  on 
the  part  of  a  passenger  to  violate  the  reasonable 
regulations  made  by  the  carrier  with  reference  to 
the  safety  of  passengers,  and  for  an  injury  result- 
ing from  such  violation  he  cannot  recover,  although 
the  injury  is  attributable  in  part  to  the  n^ligenee 
of  the  carrier.'*  But  in  order  to  charge  a  passenger 
with  contributory  negligence  for  such  a  violation, 
he  must  have  had  notice  of  the  rule  or  regulation  at 
the  time,  or  must  have  been  charged  with  notice 


thereof."  A  breach  of  the  carrier's  rule  will  not 
amount  to  contributory  negligence  where  it  appears 
that  the  carrier  has  waived  or  abrogated  the  rule, 
as  by  permitting  it  to  be  disregarded.'" 

Disregarding  directions  or  wunings.  The  pas- 
senger should  be  guided  by  the  directions  of  the 
empli^ees  in  chai^,  with  reference  to  his  own 
safety,  and  may  be  guilty  of  contributory  n^ligenee 
in  failii^  to  observe  wamii^  or  eantions  thus 
given,"  although  the  aet  done  by  him  is  one  cus- 


atruct  the  Jury  that  plaintiff  was 
chargeable  with  contrlDutory  negll- 

Sence.    Western  Maryland  R.  Co.  v. 
tanley.  61  Md.  26S,  48  AmR  9S. 
er.    Croaa  rafarencMl 
Acts  by  permission  or  direction  of 

employees  see  infra  i  1488. 
Disobedience  of  rules  as  n-ound  for 

ejection  see  aupra  81  1167-liTl. 
Duty  to  obey  regulations  see  supra 
1  1073. 

6b.  Ala. — McCauley  v.  Tennessee 
Coal.  etc..  Co.,  93  Ala.  366,  9  S  611; 
Alabama  Great  Southern  R.  Co.  v. 
Hawks.  72  Ala.  112. 

Ark. — St.  Louis,  etc..  R.  Co.  v.  Har- 
mon, 85  Ark.  503,  109  SW  295;  Abel- 
son  V.  St.  Louis,  etc.,  R.  Co.,  84  Ark. 
181,  105  SW  81. 

Cal.— Mitchell  v.  Southern  Pao.  R. 
Co.,  87  Cal.  62.  26  P  245,  11  LRA 
130. 

111.— Lake  Shore,  etc.,  R.  Co.  v. 
Kelsey.  180  111.  530,  64  NB  608  [aff 
76  111.  A.  6131;  Kerr  v.  Chicago,  etc.. 
R.  Co.,  100  lil.  A.  148;  ChicaKO.  etc., 
K.  Co.  V.  RIelly,  40  111.  A.  4lB. 

Iowa. — Oaks  v.  Chicago,  etc.,  R.  Co.. 
156  NW  740;  McDonald  v.  Chicago, 
etc.,  R.  Co.,  26  Iowa  124.  96  AmD  114. 

Md. — Baltimore  Cons.  R.  Co.  v. 
Foreman.  94  Md.  226,  61  A  83;  State 
V.  Lake  Roland  El.  R.  Co.,  84  Md.  163. 
'34  A  1130;  Baltimore,  etc..  Turnp. 
Road  V.  Cason,  72  Md.  377.  20  A  113; 
Baltimore,  etc,  Turnp.  Road  Co.  v. 
Leonhardt  66  Md.  70,  6  A  346. 

Mass. — Renaud  v.  New  York,  etc., 
R.  Co..  210  Mass.  653.  97  98.  38 

LBANS  689;  Pike  v.  Boston  El.  R. 
Co..  192  Maes.  426.  78  NE  497: 
McDonoush  v.  Boston  E\.  R.  Co..  191 
Mass.  509.  78  NE  141:  Burns  v.  Bos- 
ton BI.  R.  Co..  183  Mass.  96.  66  NE 
418;  Sweetland  v.  Lynn,  etc.,  R.  Co., 
177  Mass.  674,  69  NB  443,  61  LiRA 
783. 

Mich. — Peresro  v.  Lake  Shore,  etc.. 
R.  Co.,  158  Mich.  225,  122  NW  536; 
Bolsen  V.  Cobbs,  147  Mich.  429,  111 
NW  82. 

Mo. — Sherman  v.  Hannibal,  etc..  R. 
Co..  72  Mo.  62.  37  AmR  423;  Higglns 
V.  Hannibal,  etc..  R.  Co.,  36  Mo.  418. 

N.  C. — Shaw  V.  Seaboard  Air  Line 
R.  Co..  143  N.  C.  312,  322,  55  SE  713 
[Quot  Cyc] ;  Malcolm  v,  Richmond, 
etc..  R.  Co..  106  N.  C.  63.  H  SB  187. 

Oh. — Cincinnati,  etc..  R.  Co.  v. 
Lake,  68  Oh.  St.  101,  67  NE  161,  67 
LRA  637. 

Pa- — Pennsylvania  R.  Co,  v.  Lang- 
don.  92  Pa.  21.  37  AmR  651. 

Tex. — Missouri,  etc..  R.  Co.  v.  Avis. 
100  Tex.  33.  93  SW  424;  Houston,  etc., 
R.  Co.  V.  Moore.  49  Tex.  31. 

Va.— Virginia  Midland  R.  Co.  v. 
Roach,  83  Va.  376.  5  SE  175. 

W,  Va. — Downey  v.  Chesapeake, 
etc.,  R.  Co..  28  W.  Va.  732. 

[a]  XnlM  ooatslned  In  oontraot 
for  b«iiaportatloiu — ^Where  plaintllT's 
Intestate  was  riding  on  defendant's 
freight  train  under  a  contract  for 
,  the  transportation  of  stock,  it  was 
his  duty  to  comply  with  the  rules 
and  regulations  contained  In  his  con- 
tract. Oaks  V.  Chicago,  etc.,  R.  Co., 
(Iowa)  156  NW  740. 

69.    Ala, — Armstrong     v.  Mont- 

f ornery  St.  R.  Co.,  128  Ala.  233.  26 
849. 

Ark. — Abelaon  v.  R.  Co.,  84  Ark. 
181,   105  SW  81. 

111. — Lake   Shore,   etc.,   R.   Co.   v, ' 
Kelsey.  180  111.  530.  54  NE  808  [aff 
76   111.   A.   613];   Cobum  v.  Molfne. 
etc..  R.  Co.,  149  111.  A.  188  latt  243 
III.  620.  90  NE  741]. 

Ind. — Ft.  Wayne  Tract  Co.  v. 
Bardendorf,  164  Ind.  401,  72  KB  S»t. 


Iowa. — McDonald  v,  Chicago,  etc, 
R.  Co.,  26  Iowa  124.  95  AmD  114. 

La. — Hanson  v.  Mansfield  R..  etc., 
Co..  38  La.  Ann.  111.  58  AmR  162. 

Md. — Western  Maryland  R.  Co.  v. 
Herold,  74  Md.  510.  22  A  323.  14  LRA 
75. 

Mass. — Renaud  v.  New  York,  etc., 
R.  Co.,  210  Mass.  663,  97  NE  98,  88 
LRANS  689;  Cutts  V.  Boston  El.  R. 
Co.,  202  Mass.  450,  89  NE  21;  Tomp- 
kins V.  Boston  El.  R.  Co.,  201  Mass. 
114,  87  NE  488.  131  AmSR  392,  20 
LRANS  1063;  Pike  v.  Boston  El.  R. 
Co.,  192  Mass.  426.  78  NE  497  (notice 
on  car) ;  McDonough  v.  Boston  El. 
R.  Co..  191  Mass.  609,  78  NE  141. 

Mo. — Speaks  v.  Metropolitan  St.  R. 
Co..  179  SIo.  A.  311,  166  SW  864. 

N.  J. — New  York,  etc.,  R.  Co.  v. 
Ball,  63  N.  J.  L.  283  21  A  1052. 

N.  Y, — Colegrove  v.  New  York,  etc., 
R.  Co.,  13  N.  Y.  Super.  382  (aft  20 
N.  Y.  492.  75  AmD  4187. 

Or. — Gray  v.  Columbia  Cent.  R.  Co., 
49  Or.  18,  88  P  297  (Ignorance  of  a 
rule  against  passengers  riding  on 
freight  cars). 

Pa. — Pennsylvania  R.  Co.  v.  Lang- 
don.  92  Pa.  21,  37  AmR  651. 

Tex, — Houston,  etc.,  R.  Co.  v.  Clem- 
nions,  55  Tex.  88,  40  AmR  799. 

Va.— Virginia  Midland  R.  Co.  v. 
Roach,  83  va.  376,  B  SE  175. 

Ont. — Watson  v.  Northern  R.  Co., 
24  U.  C.  Q.  R  98  (riding  In  baggage 
car). 

[a1  A  pasB«ig>«r  Is  not  bovnd  to 
use  iUUffuioe  to  ascertain  the  com- 
pany's rules.  Coburn  v.  Mollne,  etc., 
R.  Co.  243  111.  44S,  90  NB  741,  134 
AmSR  377. 

[b]  The  pnbUo  are  chazyea  wltb 
notioe  of  oonsptonona  wamiocs  main- 
tained by  a  street  railroad  company 
at  an  elevated  station  without  proof 
of  actual  knowledge.  Speaks  v. 
Metropolitan  St  R.  Co.,  179  Mo.  A. 
311,  166  SW  864. 

[c]  ■  BegnlationB  In  the  form  of  In- 
strnotlons  to  tralnuen  are  not  bind- 
ing on  a  passenger,  if  not  known  to 
him.  Harley  v.  Aurora,  etc.,  R.  Co., 
182  in.  A.  643. 

[  d  ]  XnxnfflolAnt  noHoa. — ( 1 )  A 
notice  on  a  street  car  that  "no  one  is 
permitted  to  get  off  or  on  when  the 
car  is  in  motion,"  and  that  "cars 
stop  to  take  o^  and  let  oft  passengers 
at  near  sides  of  cross  streets,"  Is 
not  aufllclent  to  constitute  a  notice 
that  the  car  stopped  only  at  near 
sides  of  cross  streets  so  as  to  render 
it  negligent  per  se  for  a  passenger 
to  attempt  to  get  off  elsewhere. 
United  R.,  etc.,  Co.  v.  Hertel,  97  Md. 
382.  55  A  428.  (2)  Where  a  street  rail- 
road company  posted  a  notice  con- 
taining the  rule  that  "all  persons  en- 
tering or  leaving  this  car  while  it  is 
In  motion  or  by  the  front  platform  do 
so  at  their  own  risk"  on  the  outside 
of  the  car.  below  the  windows  open- 
ing on  to  the  platforms,  and  the  rule 
was  set  out  in  the  two  lower  lines  of 
the  notice  which  In  all  consisted  of 
five  lines,  and  was  at  a  height,  above 
the  floor,  between  the  knee  and  the 
waist  of  an  ordinary  man.  and  would 
not  be  seen  by  a  passenger  who  went 
immediately  into  the  car.  but  only 
by  a  passenger  on  the  platform,  and 
as  to  him  It  would  be  partly  hidden 
by  the  gate  when  shut  across  it,  and 
by  passengers  standing  in  front  of 
it,  the  rule  was  not  properly-  posted. 
Cutts  V.  Boston  El.  R.  Co.,  202  Mass. 
4S0,  89  NE  211. 

[e]  Xaowledirs  prMramed  tsom.' 
fOmer  •nmloymeni- — Where  a  pas- 
aencar  r«ouvlng'  an  Injury  was  at  the 


time  acting  in  violation  of  a  rule  of 
the  company,  he  will  be  presumed  to 
have  knowledge  of  such  rule  where 
It  Is  shown  that  he  had  previously 
been  In  the  employment  of  the  car- 
rier. Pennsylvania  R.  Co.  v.  Lang- 
don,  92  Pa.  21,  37  AmR  651;  Houston, 
etc..  R.  Co.  V,  Clemmons.  55  Tex.  88, 
40  AmR  799:  Houston,  etc.,  R.  Co.  v. 
Moore,  49  Tex.  31;  Virginia  Midland 
R.  Co.  V.  Roach,  83  Va.  875.  6  SE  175. 

Votloe  of  regnlatlons  generally  see 
supra  i  1072. 

70.  U.  S.— Chicago,  etc..  R.  Co.  v. 
Lowell,  151  U.  S.  209,  14  SCt  281,  38 
L.  ed.  131. 

Pla. — Florida  East  Coast  R.  Co.  v. 
Carter,  67  Fla.  336.  65  S  264,  AnnCas 
1916E  1299. 

111. — Chicago,  etc.,  R.  Co.  v.  Dick- 
son. 143  1117  368.  32  NE  380;  Cobum 
V.  Mollne.  etc.,  R.  Co.,  149  111.  A.  132 
[aff  245  111.  448.  90  NE  741]. 

Mass. — Sweetland  v.  Lynn,  etc,  R. 
Co.,  177  Mass.  674,  S9  liK  443,  61 
LRA  783. 

Minn. — Jones  v.  Chicago,  etc,  R. 
Co..  43  Minn.  279.  45  NW  444. 

Mo. — Whitehead  v.  St.  Louis,  etc., 
R.  Co..  22  Mo.  A.  60.. 

S.  D. — Heumphreus  v.  Fremont, 
etc.,  R.  Co.,  8  S.  D.  103,  66  NW  466. 

Tex. — St.  Louis  Southwestern,  etc., 
R.  Co.  V.  Morgan,  44  Tex.  Civ.  A.  155. 
98  SW  408;  San  Antonio,  etc.  R.  Co. 
V.  Lynch.  (Civ.  A.)  66  SW  617; 
Houston,  etc..  R.  Co.  v.  Norris,  (Civ. 
A.)  41  SW  708. 

[a]  Aots  not  oonstltntlnr  walTsr. 
— The  carrier  may  be  exempt  from 
liability  for  an  Infury  resulting  from 
the  passenger's  violation  of  a  regula- 
tion if  reasonable  efforts  had  been 
used  to  enforce  such  regulation,  and 
to  prevent  its  violation,  although  It 
haa  been  occasionally,  or  oven  fre- 
quently, disregarded.  Houston,  etc., 
R.  Co.  V.  Norris.  (Tex.  Civ.  A.)  41 
SW  708. 

[b]  An  act  of  the  oarrlar's  eu.- 
ployaes  In  vtolatlon  of  a  regulation 

cannot  be  relied  on  as  waiver  thereof. 
Whitehead  v.  St  Louis,  etc.,  R.  Co., 
22  Mo.  A.  60. 

[c]  General  violation  or  disregard 
of  mle. — (1)  Although  a  carrier  had 
a  rule  prohibiting  the  carriage  of 
passengers  on  its  freight  trains 
without  special  authority,  where 
plaintiff  did  not  know  of  such  rule, 
and  was  on  the  train  by  consent  of 
the  conductor,  and  the  company 
knew,  or  should  have  known,  that 
this  rule  was  generally  violated  and 
did  not  object.  It  was  liable  for  his 
negligent  Injury.  St,  Louis  South- 
western Co.  V.  Morgan,  44  Tex.  Civ.  A. 
155.  98  SW  408,  (2)  Commonly,  an 
issue  as  to  whether  a  rule  forbidding 
the  carrying  of  passengers  on  freight 
trains  had  been  so  generally  disre- 
garded that  the  public  ha.d  the  right 
to  conclude  that  it  had  been  abro- 
gated can  be  determined  only  by  In- 
quiring as  to  the  practice  generally, 
and  not  at  any  particular  time. 
Houstoh.  etc..  R.  Co.  v,  Norris,  (Tex. 
Civ.  A.)   41  SW  708, 

Waiver  or  ahrogatlon  of  nlM  ftn- 
erally  see  supra  j  1074. 

71.  U.  S. — Chicago,  etc,  R.  Co.  v. 
Myers,  SO  Fed.  361.  26  CCA  486. 

Cal. — Campbell  v.  Los  Angeles  R. 
Co..  135  Cal.   137.  67  P  50. 

Ga. — Central  of  Georgia  R.  Co.  v. 
MoKlnney.  118  Ga.  635.  46  SE  430. 

111. — Harvey  v.  Chicago,  etc.,  R, 
Co.,  221  111.  242.  77  NE  669  [aff  116 
in.  A.  607.  128  III.  A.  4421;  Ohio,  etc, 
R.  Co.  V.  Schlebe.  44  III.  460;  Ray- 
mond T.' Chicago,  jitft,.  R.  C0..J26  111. 
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tomarily  done  by  others.'^'  But  to  ehai^  a  passen- 
ger with  negligence  in  disobeying  such  a  warning, 
the  warning  must  be  timely  "  must  reasonably  come 
to  his  notice/*  and  he  must  have  reason  to  know 
that  it  is  intended  for  his  safety.^"  To  make  a 
warning  effectual,  hpwever,  it  is  not  essential  that 
the  employees  in  charge  should  enforce  compliance 
with  it." 

1488]  6.  Acts  by  PermiBsioii  or  Direction  of 
Employees/^  Where  a  passenger  acts  in  conform- 
ity to  a  permission  or  direction  given  by  a  conductor 


or  other  agent  of  the  carrier,  acting  within  the  scope 
of  his  employment,  and  such  conduct  on  bis  part  will 
not  expose  him  to  a  known  or  apparent  danger 
which  a  prudent  man  would  not  incur,  he  will  not  be 
guilty  of  contributory  negligence,  although  his  con- 
duct may  result  in  bringing  injury  on  him.'"  Mis- 
directions by  persons  in  charge  of  a  train  as  to  the 
proper  place  for  passengers  to  get  off  will  render 
the  carrier  liable  to  one  who,  acting  in  reasonable 
reliance  on  the  directions  given,  is  injured." 
Qetting  on  or  off  moving  train.   An  illustration 


A.  240.  To  same  effect  Bamea  v. 
Danville  St.  R..  etc..  Co..  285  III.  666, 
86  NE  921.  126  AmSR  237. 

Ind. — LiOulsvllle,  etc.,  R.  Co.  v. 
BlBch,  120  Ind.  549,  22  NE  662: 
Louisville,  etc,  R.  Co.  v.  Kelly,  92 
Ind.  371,  47  AmR  149. 

Iowa. — ^Blake  v.  Burllnston,  etc.,  R. 
Co.,  78  Iowa  57,  42  NW^SO. 

Mass. — ^Dodse  v.  Boston,  etc.,  SS. 
Co.,  148  Mass.  207.  19  NE  373,  12 
AmSR  641,  2  LRA  83. 

MIch.—Nleboer  v.  Detroit  Electric 
R.  Co.,  128  Mich.  486,  87  NW  636. 

Minn. — Rolette  v.  Great  Northern 
R.  Co.,  91  Minn.  16,  97  NW  431,  1  Ann 
Cas  318. 

Uo. — Fulks  v.  St.  Louis,  etc.,  R. 
Co..  Ill  Mo.  335,  19  SW  818. 

N.  C. — TlUett  V.  Lynchburv,  etc., 
R.  Co.,  HE  N.  C.  662,  20  SE  480. 

Or. — Davis  v.  Oregon,  etc,  R.  Co., 
8  Or.  172. 

Pa. — Rajnr  v.  Pennsylvania  R.  Co., 
229  Fa.  885,  78  A  827;  Pennsylvania 
R.  Co.  v.  Aspell,  23  Pa.  147,  62  AmD 
328 

Wash. — White  v.  Peninsular  R.  Co., 
20  Wash.  132,  64  P  999. 

W,  Va.— Fisher  v.  West  Virginia, 
etc.  R.  Co.,  42  W.  Va.  183,  34  SE 
S70.  33  LRA  69. 

Wis. — Jewell  V.  Chloa«>.  etc.,  R. 
Co..  64  Wis.  610,  IS  NW  88,  41  AmR 
68. 

la]  Thus,  a  person  who  dlsre- 
ntrds  warnings,  and  proceeds  out  of 
the  regular  way  to  reach  a  station 

f latform  for  the  purpose  of  taking  a 
rain  there,  and  is  injured  while 
crossing  the  tracks  of  the  carrier  on 
the  right  of  way  beyond  the  public 
street,  is  not  entitled  to  recover. 
Raymond  v.  Chicago,  etc,  R.  Co.,  126 
111.  A.  240. 

[b]  The  test  wtere  a  passenger 
ToIuntarUy  fttmped  from  m,  train 
over  the  protest  of  the  conductor,  is 
not  whether  the  conductor  protested, 
hut  whether  plalntlfTB  act  was  so 
negligent  as  to  prevent  a  recovery. 
Central  of  Georgia  R  Co.  v.  McKln- 
ney:  118  Ga.  686,  46  SE  430. 

72.  Raymond  V.  Chicago,  etc..  R. 
Co„  126  111.  A.  240. 

73.  lioulBvlUe,  etc,  R.  Co.  v. 
Bean.  9  Ind.  A.  240,  36  NE  443. 

n.  Lynn  v.  Southern  Pac.  Co..  103 
Cal.  7,  36  P  1018,  24  LRA  710:  Wal- 
ter V.  Chicago,  etc,  R.  Co.,  39  Iowa 
38;  Wflrthelmer  v.  Interborough 
Rapid  Transit  Co.,  62  Misc.  640.  1^2 
NTS  706;  Elliott  v.  Newport  St.  R. 
Co..  18  R.  L  707,  28  A  338^  81  A  694, 
23  LRA  208. 

76.  West  Chicago  St  R.  Co.  v. 
Johnson,  180  III.  2S5.  64  NE  334  [aff 
77  111.  A.  142]:  lUlnols  Cent.  R.  Co. 
v.  Sanduslcy,  i4  KyL  767:  Detroit, 
etc,  R.  Co.  V.  Curtis,  23  Wis.  162,  99 
AmD  141. 

[a]  Ooouprlag  0S>  BOt  MMlglMd. — 

A  passenecr  itas  the  right  to  occupy 
a  car  other  than  that  to  which  ne 
has  been  assigned,  or  in  which  he 
has  taken  a  nerth,  and  he  is  not 
guilty  of  contributory  negligence  in 
so  doing.  Illinois  Cent,  R.  Co.  v. 
Sandusky,  14  KyL  767. 

[b]  Meanest  to  stand  baofc— In 
an  action  ny  a  passenfcer  on  a  grip 
car  for  injuries  caused  by  sudden 
flying  back  of  a  brake  lever,  his 
failure  to  obey  the  grlpman's  request 
to  stand  back  was  not  negligence  per 
se,  where  the  car  was  crowded,  and 
he  waa  not  Informed  of  the  danger. 
West  Chicago  St  R.  Co.  v.  Johnson, 


180  III.  286.  64  NE  834  [aff  77  111.  A. 
142], 

T6.  Aufdenberg  v.  St  Louis,  etc, 
R.  Co.,  132  Mo.  666,  34  SW  485;  Sher- 
man v.  Hannibal,  etc,  R.  Co.,  72  Mo. 
62(  37  AmR  428. 

77.  »ldlBg  on  platform  see  infra 
gS  1513,  15  if. 

78.  u.  S. — Ralph  v.  Chicago,  etc., 
R.  Co.,  216  Fed.  744,  132  CCA  664; 
Lehigh  Valley  R.  Co.  v.  Dupont,  128 
Fed.  840,  64  CCA  478;  Third  Ave.  R. 
Co.  V.  Barton.  107  Fed.  216,  46  CCA 
241,  62  LRA  471;  New  Orleans,  etc., 
R.  Co.  V.  Thomas,  60  Fed.  879,  t  CCA 
29. 

Ala. — Highland  Ave.,  etc.,  R  Co.  t. 
Winn.  93  Ala..  306,  9  8  609. 

Ark. — St.  Louis,  etc,  R.  Co.  v. 
Baker,  67  Ark.  531.  65  SW  941. 

111. — Chicago,  etc.  R.  Co.  v.  Win- 
ters, 176  111.  293.  61  NE  901  [aff  66 
111.  A_  4361;  Chicago,  etc.,  R.  Co.  v. 
Raybum.  168  III.  290,  38  NE  558; 
Hannibal,  etc,  R  Co.  v,  Martin,  111 
III.  219;  Chicago,  etc.,  R,  Co.  v.  Koeh- 
ler,  47  III.  A,  147. 

Ind. — Terre  Haute,  etc.,  R.  Co.  v. 
Sheeks,  165  Ind.  74.  56  NE  434;  Illi- 
nois Cent  R.  Co.  V.  Cheek.  152  Ind. 
663,  63  NE  641;  Louisville,  etc.,  R. 
Co.  V.  Blsch.  120  Ind.  549,  22  NE  662: 
Louisville,  etc.,  R.  Co.  v.  Wood.  118 
Ind.  544.  14  NE  572,  16  NE  197; 
Louisville,  etc.  R.  Co.  v.  Kelly,  92 
Ind.  371.  47  AmR  149;  Terre  Haute 
Tract,  etc.,  Co.  v.  Payne,  45  Ind.  A. 
132,  89  NE  413. 

Iowa. — Dieckman  V.  Chicago,  etc, 
R.  Co.,  146  Iowa  260,  121  NW  676, 
139  AmSR  420,  31  LRANS  338:  Dieck- 
man V.  Chicago,  etc,  R.  Co.,  105  NW 
626. 

Kan. — Leslie  v.  At<dtlBon,  etc„  R 
Co.,  82  Kan.  162,  107  P  766,  27  LRA 
NS  646;  Walker  v.  Green,  60  Kan. 
289.  56  P  477. 

Ky.— Louisville,  etc.,  R  Co.  t. 
Smith.  13  KyL  974. 

La. — ^Hanson  v.  Mansfield  R,  etc., 
Co.,  38  La.  Ann.  Ill,  68  AmR  162. 

Mass. — Roberts  v.  New  York,  etc, 
R.  Co.,  176  Mass.  296,  66  NE  669. 

Mich.— Clinton  v.  Root.  68  Mich. 
182,  24  NW  667.  66  AmR  671. 

Mlnn.^Olaon  v.  St  Paul,  etc,  R 
Co.,  45  Minn.  686,  48  NW  446,  22  Am 
SR  740. 

Mo.— Austin  v.  St  Louis,  etc.  R. 
Co.,  149  Mo.  A.  397,  180  SW  386. 

Nebr. — Boosen  v.  Omaha  St  R.  Co., 
79  Nebr.  381,  112  NW  614. 

N.  T.— Lent  v.  New  Tork  Cent, 
etc..  R  Co.,  120  N.  Y.  467,  24  NE  663; 
O'Brien  v.  Brooklyn  Heights  R.  Co., 
109  App.  Dlv.  833.  96  NYS  867;  De 
Rosas  V.  Metropolitan  St  R.  Co.,  13 
App.  Dlv.  296.  fi  NYS  27:  Carroll  v. 
New  York,  etc.,  R  Co.,  8  N.  T.  Super. 
671. 

N,  C. — Owens  v.  Atlantic  Coast 
Line  R  Co..  152  N.  C.  439,  67  SE  993. 

Oh. — Pittsburgh,  etc,  R  Co.  v. 
Krouse.  30  Oh.  St.  222. 

Or. — Gray  v.  Columbia  Cent  R.  Co., 
49  Or,  18,  88  P  297. 

Pa. — Hartiig  v.  Lehigh  Valley  R. 
Co.,  154  Pa.  364,  26  A  310:  O'Donnell 
V.  Allegheny  Valley  R.  Co..  59  Pa. 
239,  98  AmD  836;  Pennsylvania  R. 
Co.  V.  McCloskey,  23  Pa.  526;  Han- 
over Junction,  etc.,  R.  Co,  v.  An- 
thony, 3  Walk.  210. 

S.  C, — Cooper  v.  Georgia,  etc.,  R. 
Co..  56  S.  C.  91.  34  SE  16. 

Tenn. — Washburn  v.  Nashville, 
etc..  R.  Co.,  3  Head  638,  75  AmD  784. 

Tex. — Gibson  v.  St  Louis,  etc.,  R 


Co.,  (Civ.  A.)  186  SW  1121;  St  Loais. 
etc.,  R.  Co.  V.  Dysart,  62  Tex.  Civ.  A. 
7,  130  SW  1047;  Beaumont  Tract  Co. 
V.  Happ,  67  Tex.  Civ.  A.  427.  122  SW 
610;  Texas,  etc,  R  Co.  v.  Kelly.  (Civ. 
A.)  47  SW  809;  International,  etc.  R 
Co.  V.  Armstrong,  4  Tex.  Civ.  A.  146. 
23  SW  236. 

Wash. — Irish  v.  Northern  Pac  R 
Co..  4  Wash.  48,  S»  P  846,  81  AmSR 
899. 

W.  Va. — ^Klllmyer  v.  Wtaeeling 
Tract  Co..  72  W.  Va.  148.  77  SE  908. 
48  LRANS  683,  AnnCaslOlSC  1X20. 

Wis. — Leasum  v.  Green  Bay,  etc. 
R  Co..  188  Wis.  598,  120  NW  SIO; 
Pool  v.  Chicago,  etc,  R.  Co.,  63  Wis. 
667,  11  NW  16;  Chamberlain  v,  Mll- 
waukee^tc.  R  Co..  11  Wis.  238. 

[a]  ininsiratlons. — ( l  j  A  passen- 

?:er  cannot  be  charged  with  contribu- 
ory  negligence  on  account  of  taking 
a  place  on  a  crowded  street  car  des- 
ignated by  the  conductor  of  the  car. 
Boesen  v.  Omaha  St,  R.  Co.,  79  Nebr. 
381,  112  NW  614.  <2)  Likewise, 
where  a  street  car  from  which  the 
Intestate  was  thrown,  although  an 
open  one,  was  provided  for  the  ac- 
commodation or  passengers,  and  by 
Its  arrangement  passengers  were  In- 
vited to  sit  on  a  rear  seat  facing  the 
rear  of  the  car,  intestate  was  not 
gulltr  of  negligence  In  seating  him- 
self In  such  a  seat.  Spooner  v.  Old 
Colony  St  R.  Co.,  190  Mass.  132,  76 
NE  660.  (3>  Where  a  passenger, 
transferred  from  one  car  to  anotfier. 
because  of  an  obstruction,  follows 
the  course  suggested  by  employees 
and  without  fault  Is  Injured,  the  In- 
jury Is  not  chargeable  to  his  negll- 


Eence,  unless  the  danger  Is  obvious. 
:inmyer  v.  Wheeling  Tract.  Co..  72 
W,  Va.   148,  77  SE  11(18,  48  LRANS 


683,  AnnCasl916C  1220.  (4)  Where 
the  company's  agent  requested  dece- 
dent and  other  passengers  to  cross 
the  tracks  to  the  platform  so  as  to 
take  the  train,  his  Invitation  was  an 
Implied  assurance,  on  which  decedent 
could  rely,  that  he  could  cross  the 
tracks  safely,  and  he  would  not  t>e 
ncgllsent  unless  the  danger  from  the 
train's  approach  was  so  Imminent 
that,  as  an  ordinarily  prudent  per- 
son, he  should  have  known  the  peril 
In  crossing.  Dieckman  v.  Chicago, 
etc.,  R.  Co.,  146  Iowa  250,  121  NW 
676,  139  AmSR  420,  31  LRANS. 338; 
Dieckman  v,  Chicago,  etc..  R.  Co., 
(Iowa)  105  NW  626. 

79.  Ind. — Cincinnati,  etc.,  R.  Co. 
V.  Carper,  112  Ind.  26.  13  NE  122.  14 
NE  362.  2  AmSR  144;  Louisville,  etc, 
R.  Co.  V.  Holsapple,  12  Ind.  A.  SOI,  ti 
NE  1107. 

Iowa. — McQovem  v.  Inter  Urban 
R.  Co..  136  Iowa  13,  111  NW  412,  125 
AmSR  215,  13  LRANS  476. 

Ky. — Louisville,  etc,  R.  Co.  v. 
Smith,  13  KyL  974. 

Md.~Topp  v.  United  R.,  etc.  Co., 
99  Md.  630.  69  A  62,  1  AnnCas  912: 
United  R.,  etc..  Co.  v.  Woodbrldce,  97- 
Md.  629,  6S  A  444. 

Mich. — Menslng  v.  Mlchiiran  Cent 
R.  Co..  117  Mich.  60G,  7S  NW  98. 

Mo. — Griffith  v.  Missouri  Pac.  R 
Co..  96  Mo.  168,  11  SW  669:  Senf  v. 
St.  Louis,  etc.,  R  Co..  112  Mo.  A.  74. 
86  SW  887. 

N.  C. — Hlnshaw  v.  Ralefgh,  etc. 
R.  Co.,  118  N.  C.  1047,  24  SE  426. 

Tenn. — East  Tennessee,  etc.,  R 
Co.  V.  Conner,  16  Lea  2S4. 

Va. — Chesapeake,  etc..  TL  Co.  t. 
Harris,  103  Va.  635,  49  SE  997. 
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of  this  pruidple  is  furnished  by  cases  with  refer- 
ence to  injuries  received  by  a  passenger  who  at- 
tempts to  get  on  board  of,  or  aUght  from,  a  train 
white  morii^.  Such  an  act  is  generally  r^arded 
as  coniraiy  to  reasonable  pmdence;"*  but,  ii  it  is 
done  in  response  to  the  invitation  or  direction  of 
tiie  person  in  change  of  the  train,  the  passenger  may 
thereby  be  exonerated  from  fault.*^  But  this  is  not 
true  if  the  act  is  manifestly,  to  the  judgment  of  a 
reasonable  person,  impmdent,  or  contzaiy  to  the 
authority  of  the  employee  who  gives  the  direction.** 
The  mere  advice  or  counsel  of  those  in  chai^  of 


the  train  as  to  getting  on  or  off  while  the  train  is 
in  motion  will  not  be  enough  to  excuse  tiie  passen- 
ger in  doing  a  negligent  or  wrongful  act.*' 

1489]  7.  Proximate  Oanse.^  The  ne^igence 
of  the  passoiger  must  have  some  proximate  connec- 
tion with  the  injury  suffered,  or  it  wiU  not  defeat 
his  recovery.  Thus  his  ridii^  in  an  imsafe  place, 
GT  violating  some  rule  or  direction  of  the  eurier 
intended  to  secure  his  safety,  or  being  otherwise 
n^Iigent,  will  not  defeat  his  recovery  unless  tiie 
injury  suffered  is  the  proximate  result  of  such  con- 
duct on  his  part."   If  the  injured  passenger  and 


Wash. — Henry  v.  Grant  St.  Blectrlc 
R.  Co.,  24  Wash.  S4€,  61  P  137. 
ta3   nnvlted  aaannuw*  of  safstr. 

—A  passuiger  on  an  interurban  car 
whlco  Is  stopped  for  him  to  allsht  at 
a  highway  crossing  may  reasonably 
assume  that  the  car  has  been  stopped 
In  a  portion  ot  the  highway  where  he 
is  invited  to  alight,  unless  warned  of 
danger,  and  he  la  not  conclusively 
negflKent  In  accepting  the  Invitation 
to  alfght  at  a  place  which  is  In  fact 
unsafe.  McGovern  v.  Inter  Ur1>an  R. 
Co.,  136  Iowa  13,  111  NW  412,  12S 
AmSR  215,  13  LRAN8  476. 

[b]  Allglitluff  on  dark  nlgSit— 
Where  passengers  were  alighting  on 
a  dark  night  from  a  train  fndiscrlm* 
Inately  on  both  sides,  with  the 
knowledge  and  assistance  of  the 
trainmen,  and  plaintiff,  wlthodt 
knowledge  as  to  the  existence  of  the 
platform,  fell  into  a  ditch  after 
alighting,  he  was  not  guilty  of  con- 
tributory negligence,  because,  the 
company  having  provided  a  suitable 

Slatform  for  the  purpose.  It  was  his 
uty  to  use  It.    Chesapeake,  etc.,  R. 
Co.  V.  Harris,  103  Va.  636,  49  SE  997. 

[c]  AUglitlng'  la  straan  looality. 
passenger  who  is  Invited  by  the 

carrier  to  alight  from  a  car  in  a  lo- 
cality where  he  is  a  stranger  has  a 
right  to  presume  that  the  place 
where  he  is  asked  to  alight  is  rea- 
sonably safe.  Menslng  v.  Michigan 
Cent.  R.  Co..  117  Mich.  «06,  76  NW 
98. 

80.  See  Infra  Sg  149S,  lGOl-1606. 

81.  U.  8.— Eddy  v.  Wallace,  49 
Fed.  801,  1  CCA  43S  [dlsm  app  163  U. 
S.  685,  16  set  1200,  41  L.  ed.  312], 

Ala. — Montgomery,  etc.,  R.  Co.  v. 
Stewart.  91  Ala.  421.  8  S  708. 

D.  C. — Jones  V.  Baltimore,  etc.,  R. 
Co^  21  D.  C.  346. 

Ga. — Southwestern  R.  Co.  v.  Sin- 
gleton, 66  Ga.  262,  67  Oa.  80$, 

III. — Chicago,  etc^  R.  Co.  v.  Gore, 
202  111.  188,  66  NB  106S,  95  AmSR 
224  [aff  96  111.  A.  6531. 

Ind. — Pittsburgh,  etc.,  R.  Co.  v. 
Gray,  69  NE  1000. 

Mich. — McCaslIn  v.  Lake  Shore, 
etc,  R  Co.,  93  Mich.  553,  53  NW  724. 

Miss. — Davis  V.  Louisville,  etc.,  R. 
Co..  69  Miss.  136,  10  S  450. 

Mo. — Pults  v.  Metropolitan  St.  R. 
Co.,  164  Mo.  A.  101.  148  SW  210;  Mur- 
phy V.  St.  Louis,  etc.,  R.  Co.,  43  Mo. 
X.  842. 

N.  T. — Dlstler  v.  Long  Island  R. 
Co.,  161  N.  Y.  424,  45  NE^37,  85  LRA 
762  [rev  78  Hun  252.  28  NTS  865]: 
Solomon  v.  Manhattan  R.  Co.,  103  N. 
Y.  437,  9  NB  430;  Bucher  v.  New 
York  Cfent..  etc^  R.  Co.,  98  N.  T.  128: 
Filer  V.  New  York  Cent.  R.  Co..  68 
N.  Y.  124;  Geller  v.  Manhattan  R. 
Co..  11  Mlac.  418.  32  NTS  254. 

N.  C. — Roberts  v.  Atlantic  Coast 
Line  R.  Co.,  165  N.  C.  79,  70  SB  1080; 
Watkins  v.  Raleigh,  etc..  Air  Line  R. 
Co.,  66  N.  C.  494.  8  AmR  608. 

S.  D. — Larson  v.  Chicago,  etc..  R. 
Co.,  81  S.  D.  512,  514.  141  NW  353 
[clt  Cyc]. 

Tex.- — International,  etc.,  R.  Co.  v. 
Smith.  14  SW  642;  Kansas,  etc.,  R. 
Co.  V.  Dorough.  72  Tex.  108,  10  SW 
711;  Feagln  v.  Gulf,  etc.,  H.  Co..  46 
Tex.  Civ.  A,  261.  100  SW  846;  Texas, 
etc..  R.  Co.  v.  Elliott.  26  Tex.  Civ.  A. 
106,  61  SW  726;  Missouri,  etc.,  R. 
Co.  V.  Meyers.  (Civ.  A.)  36  SW  421; 
Ft.  Worth,  etc..  R.  Co.  v.  Vlney,  (Civ. 
A.)  80  8W  2S2:  Gulf,  etc..  R.  Co.  v. 
Brown.  4  Tex.  Civ.  A.  48S.  23  SW 
618;  Texas,  etc..  R.  Co.  v.  Bingham, 

[10CJ.-70] 


2  Tex.  Civ.  A.  278.  21  SW  669. 

See  also  Infra  9  1604. 

"The  general  rule  of  law  seems  to 
be  that  the  getting  on  a  moving 
train  by  a  passenger  Is  generally  re- 
garded as  contrary  to  reasonable 
prudence;  but,  if  it  la  done  In  re- 
sponse to  the  Invitation  or  direction 
of  a  person  In  charge  of  the  train, 
the  passenger  is  said  to  be  exoner- 
ated from  fault,  where  the  apparent 
danger  Is  slight,  and  the  real  or  ac- 
tual danger  Is  not  readily  discover- 
able by  the  passenger;  on  the  theory 
that  where  danger  id  obvious,  but 
slight,  the  passenger  has  the  right 
to  rely  on  the  Judgment  of  the  con- 
ductor, whose  duty  and  experience  In 
regard  to  such  matters  may  be  pre- 
sumed to  justify  an  act  which  would 
otherwise  constitute  negligence.  6 
Cyc.  638.  689,  and  cases  cited.  But 
this  Is  not  the  rule  where  the  real 
danger  Is  readily  and  manifestly  ap- 
parent to  the  Judgment  of  a  reason- 
ably prudent  person,  and  is  of  such  a 
character  as  that  no  ordinarily  pru- 
dent person  would  undertake  the 
hazard,  notwithstanding  the  invita- 
tion or  direction  of  the  conductor.  6 
Cyc  340."  Larson  v.  Chicago,  etc.,  R. 
Co.,  31  S.  D.  612.  518.  141  NW  363. 

[a]  Tlma,  one  who,  at  the  con- 
ductor's bidding,  attempts  to  board  a 
train  moving  from  two  to  three 
miles  an  hour,  past  an  unobstructed 

Slatform,  at  a  station  where  trains 
o  not  stop,  is  not  negligent  per  se. 
Blstler  V.  Long  Island  R.  Co.,  151  N. 
Y.  424,  45  NB  937,  35  LRA  762  [rev 
78  Hun  252.  28  NTS  865], 

JbJ  In  Iowa,  while  under  Code 
811,  It  Is  a  crime  for  ojie  not  em- 
ployed on  a  train,  etc.,  to  get  on  or 
off  a  moving  railroad  car  without  the 
consent  of  the  person  In  charge 
thereof,  such  act  is  not  conclusively 
negligent  If  done  with  the  consent  or 
assistance  of  an  employee  authorized 
to  act  with  reference  to  the  trans- 
portation of  the  passenger  on  the 
car.  Gannon  v.  Chicago,  etc,  R.  Co^ 
141  Iowa  37.  117  NWT66,  28  LRAN3 
1061. 

89.  Ala. — South,  etc.,  Alabama  R. 
Co.  V.  Schaufler,  76  Ala.  136. 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Rosenberry,  46  Ark.  25G, 

Ga. — Southern  R.  Co.  v.  Bandy,  120 
Ga.  463,  47  SE  923.  102  AmSR  li2. 

111.— Chicago,  etc..  R.  Co.  v.  Koeh- 
ler,  47  111.  A.  147. 

Ky. — Chesapeake,  etc.,  R.  Co.  v. 
Oregston,  12  KyL  604;  Louisville, 
etc..  R.  Co.  V.  Coppage,  7  KyL  530. 

Md. — Dietrich  v.  Baltimore,  etc.,  R. 
Co.,  68  Md.  847. 

Mass. — HIckey  v.  Boston,  etc..  R 
Co.,  14  Allen  429. 

Mlsa. — Davis  v.  Louisville,  etc.,  R. 
Co..  69  Miss.  136,  10  S  450. 

N.  J. — New  York,  etc.,  R.  Co.  T. 
Ball,  53  N.  J.  L.  283,  21  A  1062 

N.  Y, — Hunter  v.  Coopers  town, 
etc.,  R.  Co..  112  N.  Y.  371,  19  NE  820, 
8  AmSR  7S2.  2  LRA  882.  126  N.  Y. 
18,  26  NE  958,  12  LRA  429;  Myers  V. 
New  York  Cent.,  etc.,  R.  Co.,  88  Hun 
619  mem,  34  NTS  807;  Oinnon  v.  New 
York.  etc..  R.  Co..  26  N.  Y.  Super.  26. 

8.  D. — Larson  v.  Chicago,  etc.,  R. 
Co..  31  S.  D.  612,  B14,  141  NW  8BS  [clt 
Cycl. 

Tex. — ^Kansas,  etc.,  R.  Co.  v.  Do- 
rough.  T2  Tex.  108.  10  SW  711. 

W.  Va.— Farley  v.  Norfolk,  etc.,  R. 
Co..  «7  W.  Va.  1111. 

Ont. — Cunr  V.  Canadian  Pae.  R. 
Co.,  17  Ont.  66. 


[a]  The  dlreetlea  of  a  Mzwm  aofe 
aa  «nployee  of  tbs  oavrlsr  furnishes 

no  excuse  to  the  passanger.  Filer  V. 
New  York  Cent  R  Co.,  69  N.  T. 
361. 

[b]  nnotloas  by  a  station  agent 

to  a  passenger  to  board  a  moving 
train  are  not  within  the  scope  of  his 
authority,  and  hence  do  not  Justify 
the  passenger  in  makinff  the  attempt. 
Chicago,  etc.,  R.  Co.  v.  Koehler,  47 
HI.  A.  147. 

[c]  Boarding  la  proximity  to  ob- 
strnctioa.. — A  passenger  who.  when 
in  a  safe  position  and  under  no  stress 
of  circumstances,  attempts  to  get  on 
a  train  while  in  such  proximity  to  a 
known  and  permanent  obstruction  as 
will  render  the  consequences  of  a 
misstep  possibly.  If  not  certainly, 
serious,  although  the  train  Is  moving 
slowly,  and  although  the  act  Is  In- 
duced by  the  invitation,  request,  or 
command  of  the  conductor,  is  alone 
responsible  for  any  Injury  which  re- 
sults to  him,  and  cannot  maintain  an 
action  against  the  carrier  for  negll- 

Sence.  Schmidt  v.  North  Jersey  St. 
L.  Co.,  66  N.  J.  L.  424,  49  A  438; 
Hunter  v,  Cooperatown,  etc.,  R.  Co., 
126  N.  Y.  18,  26  NB  968.  12  LRA  429. 

83.  Vlmont  v.  Chicago,  etc.,  R, 
Co.,  71  Iowa  68,  32  NW  foO:  Llndsey 
V.  Chicago,  etc.,  R.  Co.,  64  Iowa  407. 
20  NW  737;  McDonald  v.  Boston,  etc., 
R.  Co.,  87  Me.  466,  32  A  1010:  Bard- 
well  v.  Mobile,  etc.,  R.  Co.,  63  Ulss, 
674,  66  AmR  842. 

84k  OarrUr^  uefUgwnoe  as  pzoal- 
tnate  cans*  see  supra  S  1392. 

86.  U.  S. — Texas,  etc.,  R.  Co.  v. 
Stewart.  228  U.  S.  357.  33  SCt  548, 
57  L.  ed.  876  [aff  188  Fed.  676,  106 
CCA  646] ;  Texas,  etc.,  R  Co.  v. 
Reeder,  170  U.  S.  530,  18  SCt  706,  42 
L  ed.  1134  [aff  76  Fed.  660,  22  CCA 
3141;  Chicago,  etc.,  R  Co.  v.  Lowell, 
161  U.  S.  209,  14  SCt  281,  38  L.  ed. 
181;  Kaiser  v.  Northern  Pac.  R.  Co., 
203  Fed.  033,  122  CCA  236;  Butts  v. 
Cleveland,  etc.,  R.  Co.,  110  Fed.  329, 
49  CCA  69;  Trumbull  v.  Brlckson.  97 
Fed.  891.  38  CCA  636;  Kansas,  etc, 
R.  Co.  V.  White,  67  Fed.  481.  14  CCA 
482;  Pennsylvania  R.'Co.  v.  Reed,  60 
Fed.  694,  9  CCA  219  [aff  66  Fed.  184]. 

Ala. — Southern  R.  Co.  v.  Hayes,  69 
S  641;  Birmingham  R.,  etc..  Co.  v. 
Bynum,  189  Ala.  389,  36  S  736;  Selma 
St..  etc.,  R  Co.  V.  Owen,  132  Ala. 
420,  31  S  S98;  Birmingham  R..  etc., 
Co.  V.  James,  121  Ala.  120.  26  S  847; 
Watkins  v.  Birmingham  R.,  etc.,  Co.. 
120  Ala.  147,  24  S  392,  43  LRA  297: 
Gadsden,  etc..  R.  Co.  v.  Causler,  97 
Ala.  236.  IS  8  439. 

Ark.— Midland  Valley  R.  Co.  v. 
Hamilton.  84  Ark.  81.  104  SW  640. 

Cal. — McQuliken  v.  Central  Pac.  R. 
Co..  64  Cal.  463,  2  P  46. 

Colo. — Colorado  Springs,  etc..  R. 
Co.  V.  Allen,  66  Colo.  891,  136  P  790 
(need  not  be  the  sole  cause):  San^ 
deraon  v.  Fraslor,  8  Colo.  79,  5  P  682, 
64  AmR  644. 

Qa. — Slmmonn  v.  Seaboard  Alr-Llne 
R.  Co.,  1-20  Ga.  226,  47  SB  670,  1  Ann 
Cas  777  and  note. 

111.— HIckey  v.  Chicago  City  R.  Co.. 
148  III.  A.  197;  Chicago  City  k.  Co.  v. 
Donnelly.  136  111.  A,  204  [aff  236  111. 
as,  86  NE  283];  Pennsylvania  Co.  v. 
McCaffrey,  68  III.  A.  636  [aff  173  111. 
169,  50  ttE  7131. 

Ind. — Lafayette,  etc..  R.  Co.  v. 
Sims,  27  Ind.  69 ;  Lawrenceburgh, 
etc..  R.  Co.  v.  Montgomery,  7  Ind. 
474 :  Louisville,  etc.,  Tract.  Co.  v. 
Worrell.  44  Ind.  A.  480,  86  NE  78; 
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the  carrier  are  equally  negligent,  or  in  other  words  |  if  their  negligence  concurs  in  cansing  the  injury, 


Pittsburgh,  «tc.,  R.  Co.  v.  Gray,  <A.) 
69  KB  1000. 

Iowa. — Bloom  v.  Sioux  City  Tract- 
Co.,  122  NW  831;  Root  v.  Des  Molnea 
R.  Co.,  122  Iowa  469,  98  NW  291. 

Kan. — Root  v.  Topeka  R.  Co.,  96 
Kan.  694,  153  F  550;  Burton  v.  Wich- 
ita R..  etc.,  Co.,  89  Kan.  611.  132  P 
1831  Chicago,  etc..  R.  Co.  v.  Fergru- 
son,  74  Kan.  253.  8«  P  471;  Atchison, 
etc.,  R.  Co.  V.  HuKhes,  BE  Kan.  491, 
40  P  91ft;  Sawyer  Bauer,  10  Kan. 
466. 

Ky.— PaduCiOi  St  R.  Co.  v.  Walsh, 
B8  SW  4<1.  22  KyX^  5S2:  Kentucky 
Cent  R.  Co.  v.  Thomas,  79  Ky.  160, 
2  KyL  114,  42  AmR  208:  Kentvi^y 
Cent  R.  Co.  v.  Thomaa,  6  KjL  5BS. 
IS  Ky.  Op.  269. 

La. — Hanson  v.  -Mansfield  R.,  etc.. 
Co..  as  La.  Ann.  111.  B8  AmR  162. 

He.— Keith  v.  Plnkbam,  4S  Me.  &01, 
«9  AmD  80. 

Md.— Central  R.  Co.  v.  Smith,  74 
Md.  212,  21  A  706. 

Mass. — Black  v.  New  York.  etc.. 
R.  Co.,  19S  Mass.  448.  79  NB  797,  7 
LRANS  148.  9  AnnCas  485;  Dewlre 
T.  Boston,  etc.,  R  Co..  148  Mass.  343, 
19  NE  523,  2  LRA  166. 

Mich. — ^Whltmore  v.  Detroit  United 
R.  Co.,  185  Mich.  4«,  151  NW  651: 
Noble  V.  St  Joseph,  etc.,  R  Co.,  98 
Mich.  249,  57  NW  126;  Wood  v.  Lake 
Shore,  etc.,  R  Co.,  49  Mich.  370,  13 
NW  779. 

Minn. — Jones  v.  Chicago,  etc.,  R. 
Co.,  48  Minn.  279,  45  NW  444;  Jaco- 
bus V.  St  Paul,  etc.,  R.  Co.,  20  Minn. 
125.  18  AmR  360. 

MlBs. — Reed  v.  Taxoo.  etc..  R.  Co., 
94  Miss.  639,  47  S  670;  Illinois  Cent 
R.  Co.  V.  Trail.  25  S  868. 

Mo. — Luckel  V.  Century  Bldg.  Co., 
177  Mo.  608.  76  SW  1035  (elevator 
cars):  Morrlsaey  v.  Wiggins  Ferry 
Co.,  47  Mo.  521;  Elkenberry  v.  St 
Louis  Transit  Co..  103  Mo.  A.  442,  80 
SW  360;  Nlssen  v.  Missouri  R.  Co.. 
19  Mo.  A.  662. 

Nebr. — Fremont,  etc,  R.  Co.  v. 
Root  49  Nebr.  900,  69  NW  897; 
Omaha,  etc.,  R.  Co.  v.  ChoUette,  41 
Nebr.  678,  59  NW  921. 

N.  J.— Central  R.  Co.  v.  Van  Horn, 
38  N.  J.  L.  133. 

N.  Y. — Distler  V.  Liong  Island  R. 
Co.,  151  N.  Y.  424,  45  NB  937,  36  LBA 
762:  Jewell  v.  New  York  Cent.,  etc.,  R. 
Co..  27  App.  Dlv.  600,  60  NTS  848; 
Piatt  V.  Forty-Second  St,  etc..  Ferry 
R.  Co..  2  Hun  124,  4  Thomps.  &  C. 
406;  Hart  v.  Metropolitan  St  R  Co., 
34  Misc.  621,  69  NYS  906. 

N.  C.' — Kearney  v.  Seaboard  Air 
Line  R.  Co.,  158  N.  C.  521.  74  SB  593. 

Oh, — Vail  V.  Cincinnati  Inclined- 
Plane  R.  Co.,  13  Oh.  Clr.  Ct  494.  7 
Oh.  Clr.  Dec.  28;  Holmes  v.  Ashta- 
bula Rapid  Transit  Co.,  10  Oh.  Cir. 
Dec  638. 

Okl. — Blevlns  v.  Atchison,  etc.,  R. 
Co..  3  Okl.  512.  41  P  92. 

Or. — Davis  V.  Oregon,  etc.,  R  Co., 
8  Or.  172. 

Pa. — Boulfrols  v.  United  Tract.  Co., 
210  Pa.  263,  59  A  1007,  105  AmSR 
809,  2  AnnCas  938;  Sharrer  v.  Pax- 
son,  171  Pa.  26,  33  A  120;  Thirteenth, 
etc,  St  Pass.  R.  Co.  v.  Boudrou,  92 
Pa.  476.  37  AmR  707:  Lackawanna, 
etc.,  R.  Co.  V.  Chenewlth,  62  Pa.  882, 
91  AmD  168;  Pennsylvania  R.  Co.  v. 
McCloskey,  23  Pa.  626:  Artherholt  v. 
Brie  Blectrlc  Motor  Co.,  27  Pa.  Su- 

ger.  141;  Conroy  v,  Pennsylvania  R. 
o.,  1  Pittsb.  440. 

R  I. — Garvcy  v.  Rhode  Island  Co., 
26  R  I.  80.  58  A  456. 

S.  C. — Whitworth  V,  Columbia,  etc.. 
R  Co.,  101  S.  C.  213,  86  SB  402;  Wat- 
kins  V.  South  Carolina  Western  R 
Co.,  100  B.  C.  4S8,  86  SB  S77:  Doo- 
llttlc  V.  Southern  R  Co.,  62  8.  C.  180, 
40  SB  IS3;  Cooper  v.  (Teorgia,  etc.,  R 
Co..  61  S.  C.  846.  29  SB  643;  Martin 
V.  Southern  R  Co.,  61  S.  C.  180.  28 
SB  S08. 

Tex. — ^Denlson,  etc.,  R.  Co.  v.  Car- 
ter. 98  Tex.  196.  82  SW  782.  107  Am 
SR  626  rrev  <Clv.  A.)  79  SW  8201; 
Townsend   v.   Houston ,  Blectrlc  Co., 


(Civ.  A.)  154  SW  629;  Hertzberg  v. 
San  Antonio  Tract.  Co.,  56  Tex.  Civ. 
A.  437,  120  SW  572;  Cltlaens'  R.  Co. 
V.  Griffin,  49  Tex.  Civ.  A.  569,  109  SW 
999;  San  Antonio,  etc..  R.  Co.  v.  Trigo. 
49  Tex.  Civ.  A.  523,  108  SW  1193;  St 
Louis  Southwestern  R.  Co.  v.  Parks, 
40  Tex.  Civ.  A.  480.  90  SW  843;  San 
Antonio,  etc.,  R.  Co.  v.  Jackson,  38 
Tex.  Civ.  A.  201,  85  SW  445;  St. 
Louis,  etc.,  R.  Co.  v.  Smith,  34  Tex. 
Civ.  A.  612,  79  SW  340;  Chicago,  etc., 
R  Co.  V.  Armes.  32  Tex.  Civ.  A.  32, 
74  SW  77;  Missouri,  etc..  R  Co.  v. 
Martin.  (Civ,  A.)  44  SW  70S. 

Utah. — ^Woods  v.  Southern  Pac. 
Co.,  9  UUh  146.  33  P  628. 

Va, — Choeapeake.  etc.,  R  Co.  v. 
Paris.  Ill  Va.  41,  68  SB  398,  28 
LRANS  773. 

W.  Va. — ^Pisher  v.  West  Vipginia, 
etc.  R.  Co.,  42  W.  Va.  188,  24  SB  570. 
83  LRA  69;  Carrlco  v.  West  Virginia 
Cent,  etc.  R.  Co.,  39  W.  Va.  86,  19 
SB  571.  24  LRA  50. 

Ont. — Wells  V.  Port  Arthur,  10 
OntWR  1098;  Watkins  v.  Toronto  R. 
Co..  9  OntWR  702. 

[a]  aiding  on  steps  or  platform 
of  oar. — (1)  Where  a  passenger  has 
left  a  train  and  Is  standing  on  the 
ground  and  the  train  Is  backed 
against  him,  thereby  causing  the  in- 
jury complained  or.  and  It  appears 
that  he  had  been  on  the  car  platform 
In  violation  of  the  rule,  there  is  no 
such  causal  connection  between  the 
violation  of  the  rule  and  the  In- 
jury Inflicted  as  will  preclude  him 
from  recovering  for  such  Injury. 
Oadsden,  etc..  R.  Co.'  v.  Causler,  97 
Ala.  235,  12  5  439.  (2)  A  passen- 
gw's  negligence  in  going  to  the 
platform  of  a  car  while  It  Is  still 
moving  does  not  affect  his  right  to 
recover   for   an    Injury   suffered  in 

Sroperly  alighting  after  the  train 
aa  stopped.  Wood  v.  Lake  Shore, 
etc.  R  Co..  49  Mich.  370,  13  NW  779. 
(3)  The  negligence  of  a  passenger  in 
riding  on  the  platform  of  a  street 
car  is  not  the  proximate  cause  of 
an  Injury  resulting  from  the  car 
being  derailed  by  the  negligence  of 
the  employees  In  charge,  and  running 
across  the  street  against  the  curb- 
stone. Vail  v.  Cincinnati  Inclined- 
Plane  R  Co.,  13  Oh.  Clr.  Ct  494.  7 
Oh.  Cir.  Dec.  28.  (4)  Although  a  pas- 
senger may  be  negligent  In  standing 
on  the  running  board  of  a  car,  if  the 
grlpman,  knowing  of  his  dangerous 

Sosltlon,  and  that  there  is  danger  of 
is  striking  a  wagon  which  the  car 
is  about  to  pass,  takes  no  precau- 
tions for  his  safety,  and  he  Is  In- 
jured, the  proximate  cause  of  the 
Injury  is  the  negligence  of  the  car- 
rier. Vessels  v.  Metropolitan  St  R. 
Co.,  189  Mo.  A.  708,  108  SW  578.  (5) 
Where  a  passenger,  while  standing 
on  the  bottom  step  of  a  passenger 
coach  and  swinging  out  beyond  the 
line  of  cars  and  looking  backward.  Is 
struck  by  a  car  on  a  sidetrack,  the 
proximate  cause  of  the  injury  is  his 
own  contributory  negligence.  Tal- 
bert  V.  Charleston,  etc,  R.  Co.,  97 
S.  C.  465,  81  SB  182.  (6)  A  railroad 
passenger  forced  to  ride  on  a  plat- 
form by  the  crowded  condition  of  a 
car  was  Injured  by  a  sudden  lurch 
of  the  train,  which  might  have  hap- 
pened had  she  been  standing  Inside 
the  car.  It  was  held  that  her  stand- 
ing on  the  platform  was  not  the 
proximate  cause  of  the  Injury. 
Southern  R.  Co.  v.  Ka^w,  (Ala.)  69 
S  641. 

[b]  BoarOlBir  aunrlBff  train  or  car. 

— (1)  Attempting  to  board  a  moving 
train  is  not,  as  a  matter  of  law,  the 
proximate  cause  of  a  passenger's  In- 

Sury,  where  the  train  gives  a  sud- 
len  Jerk  after  he  has  one  foot  on 
the  car  platform  and  the  other  on 
the  step  below,  and  he  is  thrown  off. 
Distler  v.  Long  Island  R.  Co.,  161 
N.  T.  424.  45  NB  937,  86  LRA  762. 
(2)  Where  the  injury  to  such  a  pas- 
senger is  not  caused  by  any  of  the 


ordinary  dangers  Incident  to  board- 
ing a  moving  train,  but  Is  caused  by  a 
trunk  whlcfa  the  trainmen  had  placed 
near  the  track,  the  act  of  the  passen- 

f:er  In  attempting  to  board  the  mov- 
ng  train  is  not  of  Itself  the  proxi- 
mate cause  of  the  Injury.  Roberts 
v.  Atlantic  Coast  Line  R.  Co.,  155 
N.  C.  79,  70  SB  1080.  (3)  But  where 
a  person  negligently  boards  a  moving 
car  which  is  Just  leaving  an  elevated 
station,  and,  before  he  can  get  Into 
a  position  of  safety  on  the  ateps. 
the  Jerk  of  an  acceleration  of  speed 
throws  him  off  and  he  is  killed,  his 
own  contributory  negligence  is  the 
proximate  cause  of  the  injury. 
Speaks  v.  Metropolitan  St  R  Co., 
179  Mo.  A.  811,  166  SW  864. 

[c]  AllglittBff  tton  moTlar-  tealn 
Ot  oar.«— (D  While  it  may  be  negli- 
gence for  a  passenger  to  leave  a 
slowly  moving  train  which  stops  very 
soon  after  he  is  off,  still,  his  doing  so 
will  not  defeat  a  recoi-ery  for  Injuries 
received  which  his  own  act  does  not 
oause  or  contribute  to.  Van  Ostran 
V.  New  York  Cent.,  etc.  R  Co..  35 
Hun  500  [aff  104  N.  T.  683  mem]; 
Dentson,  etc.,  R.  Co.  v.  Johnson,  36 
Tex.  Civ.  A.  116.  81  SW  780,  (2)  But 
the  act  of  a  passenger  who  boarded 
the  wrong  train  through  the  action- 
able negligence  of  the  carrier  failing 
to  inform  passengers  of  the  move- 
ments and  destination  of  trains.  In 
alighting  while  the  train  was  In  mo- 
tion, without  being  directed,  advised, 
or  encouraged  so  to  do.  by  the  train- 
men. Is  the  act  of  a  responsible  agent 
Intervening  between  the  negligence 
of  the  carrier  and  the  Injury  sus- 
tained while  alighting,  precluding  a 
recovery  therefor.  Chesapeake,  etc.. 
R.  Co.  v.  Wills.  41  Va.  82,  68  SB  395, 
82  LRANS  280  and  note.  (3)  It  has 
been  held  that,  where  a  passenger 
Jumps  from  a  moving  train  and  Is 
injured,  the  alighting  from  the  train 
la,  aa  a  matter  of  law.  the  Immediate 
cause  of  the  Injury,  and  hence  an 
issue  of  proximate  cause  is  not  in- 
volved. Central  Texas,  etc,  R  Co. 
V.  Hoard.  (Tex.  Civ.  A.)  49  SW  142. 
<4)  A  passenger  Jumping  from  a 
moving  train  and  slipping  on  a 
greasy  platform  could  not  recover  tt 
his  negligence  directly  contributed 
to  the  injury,  althou^  his  negligence 
was  only  slight.  Newcomb  v.  New 
York  Cent.,  etc.,  R  Co.,  160  Ho.  409, 
69  SW  348.  (B)  The  mere  fliet,  how- 
ever, that  a  boy  Is  Injured  on  Jump- 
tng  from  a  street  car  In  motion,  in 
violation  of  an  ordinance,  does  not 
relieve  the  motorman  whose  negli- 
gence In  allowing  him  to  ride  on 
oie  front  platform  was  the  cause  of 
the  Injury.  Denison,  etc.,  R.  Co.  v. 
Carter,  (Tex.  Civ.  A.)  79  SW  320 
[rev  on  other  grounds  88  Tex.  196.  82 
SW  782,  107  AmSR  626].  (6)  Where 
a  boy  does  not  possess  sufncient  In- 
telligence to  appreciate  the  danger 
of  Jumping  from  the  car  while  in 
motion,  and  the  motorman  Is  guHty 
of  negligence  In  permitting  him  to 
ride  on  the  front  platform,  the  boy's 
voluntary  act  In  leaving  the  car  is 
not  an  intervening  cause,  and  is  no 
defense  to  a  recovery  on  a  count 
based  on  the  motorman's  negligent 
act  in  permitting  plaintiff  to  ride  in 
a  place  of  danger,  although  It  would 
constitute  a  defense  to  a  count  alleg- 
ing negligence  in  the  motorman  la 
telling  the  boy  to  get  off  the  moving 
car.  Denison,  etc  R.  Co.  v.  Carter, 
supra. 

[d]  mUOag  on  1iiiBpMr,r— The  t».et 
that  a  passenger  was  riding  on  the 
bumper  which  was  a  dangerous  place 
cannot  preclude  his  recovery,  where 
he  was  not  Injured  because  he  was 
riding  on  the  bumper,  but  because 
he  was  compelled  to  Jump  from  the 
bumper  to  avoid  a  colllnon,  as  the 
risk  which  be  assumed  in  riding  oa 
the  bumper  was  that  of  being  thrown 
off.  Paqutn  v.  St.  Louls,  etc..  R 
Co..  90  Mo.  A.  118. 


For  later  oases,  dsrelopments  and  Ohanyes  In  the  law  see  cumulative  Annotations,  same  title,  page  andnqte  number. 
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there  can  be  no  recovery.""  It  has  been  held  that 
the  passenger's  negligenee,  in  order  to  prevent  a 
recovery,  must  have  been  such  as  materially  oon- 
tributed  to  the  injury.^'^ 

1490]  8.  Injury  Avoidable  Notwithstanding 
Oontribntoiy  Negligence.^  The  doctrine  of  the  pre- 
ceding section  that  contributory  u^ligence  to  de- 
feat recovery  must  be  the  proximate  cause  of  the 
injury  leads  to  a  well  recognized  rule  that,  if  the 
negligence  ot  the  passenger  is  known  to  the  em- 

[el  ynflrmttfB  of  am  fcoui  oav 
wuCew#— -Whare   a   passenger  was 


rldins  on  a  car  with  hla  elbow  rest- 
Inff  on  tbe  window  aiU  and  slightly 

erojectlnv  out  o<  th«  window,  but 
la  hand  and  wrlat  were  Inside,  and 
a  stick  of  cordwood  fell  from  a  pile 
corded  or  stacked  near  the  track 
throuBh  the  open  window  at  which 
he  sat.  striklna  the  back  of  the  hand, 
or  near  It,  ana  catching  in  the  mouth 
of  the  coat  sleeve,  Jammed  the  arm 
backward  and  Injured  it,  the  Incep- 
tion of  the  Injury  belnr  Inside  of 
the  window,  it  wan  not  caused  hy 
any  exposure  of  the  arm  outside  of 
It,  and  the  facts  are  not  such  as  the 
court  can  decide  to  be  neffUffence  in 
law  aUowlnp  a  nonsuit,  but  are  for 
the  Jury.  Moakler  v.  Willamette  Val- 
ley R.  Co.,  18  Or.  189,  £2  P  948,  17 
AmSR  717,  6  LRA  666. 

[f]  IntoJleatloa^d)  If  the  vol- 
untary Intoxication  of  a  paseenffer 
was  a  direct  and  proximate  cause  of 
his  injury,  the  carrier  is  not  liable; 
but  if  it  was  simply  a  condition 
which  was  well  known  to  defendant's 
employees,  and  their  act  was  the 
direct  and  proximate  cause  of  the  in- 
Juyy,  the  carrier  is  liable.  Midland 
Valley  R.  Co,  v.  Hamilton,  84  Ark. 
81,  104  SW  540;  Coburn  v.  MoUne, 
etc.,  R.  Co..  243  111.  448,  90  NE  741. 
134  AmSR  377;  Cincinnati,  etc., 
R.  Co.  V.  Cooper,  120  Ind.  489. 
22  NE  S40,  16  AmSR  334,  6 
LRA  241;  Black  v.  New  York,  etc., 
R.  Co..  193  Mass.  448,  79  NE  797.  7 
LRANS  148.  9  AnnCas  485  and  note. 
See  also  supra  j  1484.  (2)  Althoush 
a  passenrer  acts  with  prudence  In 
taking  his  position  on  a  car  plat- 
form, yet.  If  he  would  not  have  fallen 
therefrom  but  for  his  drunkenness. 
U  was  the  proximate  cause  of  hts 
falling,  and  prevented  recovery  for 
his  death.  Houston,  etc.,  R.  Co.  v. 
Bryant,  81  Tex.  Civ.  A.  483,  72  SW 
885. 

[g"}  AUgtMag  from  wronff  side  of 
trauu — (1)  Where  plaintin  negli- 
gently alighted  from  the  side  oppo- 
site the  platform,  and  was  thrown  by 
the  sudden  starting  of  the  train,  her 
negligence  was  not  the  proximate 
cause  of  the  injury.  If  it  would  have 
occurred  had  she  attempted  to  alight 
in  the  regular  manner.  Whltworth 
v.  Columbia,  etc.,  R.  Co..  101  S.  C. 
213.  86  SE  402.  (2)  Alighting  on 
the  wrong  side,  and  before  the  Train 
stopped,  neither  of  which  caused  the 
injury,  is  not  negligence  contrib- 
uting to  an  injury  received  from  an 
engine  on  an  adjoining  track,  which 
the  passenger  had  no  reason  to  sus- 
pect was  approaching.  Pennsylvania 
Co.  V.  McCaffrey,  68  111.  A.  836  [aff 
173  111.  169.  60  NE  713]. 

[h]  IbsavlBff  train  to  obtain  In- 
formation.— The  conduct  of  an 
elderly  female  passenger  once  safely 
on  a  train,  in  attempting  to  alight 
to  ascertain  whether  such  train  Is 
the  right  one.  where  no  one  had  en- 
tered the  car  for  some  ten  minutes 
and  there  was  no  one  In  charge.  Is 
not  the  intervention  of  a  new  proxi- 
mate cause  of  her  Injury  by  falling 
from  the  car  platform  which  will 
relieve  the  carrier  from  liability  for 
Its  negligent  failure  to  light  the  sta- 
tion grounds  properly.  Texas,  etc., 
R.  Co.  V.  Stewart.  228  U.  S.  857.  33 
set  S4S.  S7  L.  ed.  875  [aft  183  Fed. 
676.  106  CCA  646]. 

[I]  Maadliv  BMur  track, — Where 
plaintiff,  about  to  take  a  street  car, 
was  struck  by  the  overhang  of  the 
fsader  as  it  was  rounding  the  curve. 


plaintiff's  proximity  to  the  track,  and 
not  any  excessive  speed  of  the  car, 
was  the  proximate  cause  of  the  In- 
jury. Townsend  v.  Houston  Slectric 
Co.,  (Tex.  Civ.  A,)  164  SW  629. 

sa  Oliver  V.  Ft.  Smith  Light,  etc. 
Co.,  89  Ark.  222,  116  SW  204.  131  Am 
SR  86;  Pickett  v.  Central  of  Georgia 
R.  Co..  138  Ga.  177.  74  SB  1027,  Ann 
Casl913C  1380;  Central  of  Georgia 
R.  Co.  v.  McKenney,  116  Ga.  IS.  42 
SB  220;  Hornstein  v.  United  R  Co.. 

97  Mo.  A.  271,  70  SW  1105. 
[a]    'Vast  elsa*  Aaaea.'^If  the 

passenger  had  a  "clear  chance"  to 
avoid  the  consequences  of  the  car- 
rier's negligence,  he  could  have 
avoided  such  negligence  by  the  ex- 
ercise of  ordinary  care,  and  hence 
could  not  recover.  Jackson  v. 
Georgia  R.,  etc.,  Co.,  7  Ga.  A.  644.  67 
SB  898. 

B7.  Tasoo,  etc.,  R.  Co.  v.  Byrd, 
89  Miss.  808,  42  S  286,  But  see  Root 
V,  Des  Moines  R.  Co.,  122  Iowa  469. 

98  NW  291  (holding  that.  If  the 
negligence  of  a  passenger  on  a  street 
car  contributed  to  her  injury,  as  an 
efficient  cause,  she  could  not  recover, 
and  the  jury  need  not  find  that  she 
contributed  In  a  "material"  degree). 

88.  See  generally  Negligence  [29 
Cyc  530]. 

^  89.  U.  S. — Chunn  v.  Washington 
City,  etc,  R  Co..  207  U.  S.  302.  28 
SCl  63,  52  L.  ed.  219;  Norfolk,  etc. 
Terminal  Co,  v.  Rotolo,  196  Fed.  281. 
115  CCA  183;  Norfolk,  etc.  Terminal 
Co.  V.  Rotolo,  191  Fed.  4,  Hi  CCA 
683. 

Ala. — Montgomery,  etc.  R.  Co.  v. 
Stewart.  91  Ala.  421,  8  8  708. 

Ark. — Rodgers  v.  Choctaw,  etc,  R. 
Co.,  76  Ark.  620.  89  SW  468.  113 
AmSR  102,  1  LRANS  1145;  St 
Louis,  etc..  R.  Co.  v.  Bvans.  74  Ark. 
407.  86  SW  426. 

Colo, — Montgomery  v,  Colorado 
Springs,  etc.,  R.  Co.,  60  Colo.  210, 
114  P  659;  Posten  v,  Denver  Cons. 
Tramway  Co.,  11  Colo.  A.  187,  53  P 
391;  Denver,  etc.,  Rapid  Transit  Co. 
V.  Dwyer,  3  Colo.  A.  408,  38  P  816. 

Conn. — Kruck  v.  Connecticut  Co., 
84  Conn.  401,  80  A  162. 

Del. — MacPeat  v.  Philadelphia, 
etc..  R.  Co..  21  Del.  62,  62  A  898, 

T>.  C. — Georgetown,  etc.,  R.  Co.  v. 
Smith,  25  App.  259,  6  LRANS  274; 
Metropolitan  R  Co.  v.  Snashall,  3 
App.  436;  Holohan  v.  Waahlng- 
ton.  etc.,  R.  Co..  19  D.  C.  818. 

Ga — Salmon  v.  City  Electric  R. 
Co.,  124  Ga.  1066.  53  SB  676;  Central 
R.  Co.  v.  Smith.  69  Oa.  268;  Louis- 
ville, etc..  R.  Co.  v.  Plunkett,  6  Oa. 
A.  684,  65  SE  696. 

111.— Chicago  City  R.  Co.  v. 
Schmidt,  117  III.  A.  211  [aS  217  111. 
396.  75  NE  3831. 

Ky. — Louisville  R.  Co.  v.  Mitchell, 
J88  Ky.  190,  127  SW  770;  Louisville 
R.  Co.  V.  Hudglns,  124  Ky.  79.  98 
SW  275.  30  KyL  316,  7  LRANS  152: 
Central  Pass.  R.  Co.  v.  Rose.  22  SW 
745.  15  KvL  209 ;  Kentucky  Cent. 
R.  Co.  V.  Dills,  4  Bush  693;  Newport 
News,  etc,  R.  Co.  v.  Boles,  13  KyL 
208;  Ken  tu  cky  Cent.  R.  Co.  v. 
Thomas.  6  KyL  699.  13  Ky.  Op.  269. 

La. — Basey  v.  Louisiana  R,,  etc., 
Co..  137  La.  461.  68  S  824,  LRA1916E 
9  64 ;  Jackson  v,  Natchez,  etc,  R. 
Co..  114  La.  981.  989.  38  S  701,  108 
AmSR  366.  70  LRA  294  [cit  Cyc]. 

Md. — Central  R.  Co.  v.  Smith,  74 
Md.  212,  21  A  706;  People's  Pass.  R. 
Co.  V.  Green.  66  Md.  84;  Northern 
Cent.  R.  Co.  v.  State,  31  Md.  367. 
100  AmD  69. 

Mass. — ^Black  T.  New  York,  etc. 


ployees  of  the  carrier,  or  in  the  exercise  of  proper 
eare  might  have  been  known  to  them,  and  by  the 
exercise  of  the  degree  of  care  required  of  carriers 
for  the  protection  of  their  passengers  the  injury 
likely  to  result  from  such  n^ligence  might  have 
been  avoided,  then  the  carrier  is  Uahle  for  the  fault 
of  its  employees  in  not  avoiding  such  injury,  such 
fault  being  deemed  the  proximate  cause  thereof, 
while  the  n^Ugence  of  the  passenger  becomes  the 
remote  cause.^    This  rule  applies  when,  and  only 

R.  Co.,  193  Mass.  448,  79  NB  797.  7 
LRANS  148.  9  AnnCas  485  and  note. 

Mich. — Davis  v.  Saslnaw-Bay  City 
R,  Co.,  167  NW  390:  Fox  v.  Michinui 
Cent,  R.  Co.,  138  Mich.  433,  101  NW 
624,  68  LRA  336.  E  AnnCas  68  and 
note. 

Miss. — Yasoo.  etc.  H.  Co.  v.  Byrd, 
89  Miss.  308,  42  S  286. 

Mo. —  Graefe  v.  St  Louis  Transit 
Co..  224  Mo.  232,  123  SW  835:  Price 
V.  St.  Louis,  etc.  R.  CO.,  72  Mo.  414; 
Morrlssey  v.  Wiggins'  Ferry  Co.. 
43  Mo.  380,  97  AmD  402:  McKeon 
V.  atlxens-  R.  Co.,  42  Mo.  79;  Poland 
V.  Southwest  Missouri  Electric  R. 
CO;.  119  Mo.  A.  284,  95  SW  968; 
Coleman  v.  SL  Louis  Transit  Co., 
117  Mo.  A.  123,  91  SW  920;  Hensler 
V.  Stlx.  118  Mo.  A.  162,  88  SW  lOS; 
Elkenberry  v.  St.  Louis  Transit  Co., 
108  Mo.  A.  442,  80  SW  360.  But  see 
Leu  V.  St.  Louis  Transit  Co..  106 
Mo.  A.  329,  80  SW  273  (Indicating  th« 
contrary  In  a  case,  however,  where 
the  question  was  not  raised  by  tbe 
pleading  in  the  evidence). 

N.  H. — ^Kamliour  v,  Boston,  etc, 
R.  Co..  77  N.  H.  33,  86  A  624,  45 
LRANS  1188. 

N.  T. — Sheehan  v.  Nassau  Electric 
R.  Co.,  143  App.  Div.  621,  128  NTS 
645;  Gonzales  v.  New  Tork,  etc,  R. 
Co.,  39  HowPr  407. 

N,  C— Cawneld  v.  Ashevllle  St 
R.  Co..  Ill  N.  C.  597,  16  SB  703. 

Oh, — Cincinnati,  etc,  R.  Co.  v. 
Kassen,  49  Oh.  St.  230,  31  NB  282, 
16  LRA  674;  Lake  Shore,  etc.,  R. 
Co.  V.  Hotchklss.  24  Oh.  CSr.  Ct.  431. 

Pa.— Boulfrois  v.  United  Tract 
Co.,  210  Pa.  263,  69  A  1007,  106  AmSR 
809,  2  AnnCas  938. 

R  I. — Agulino  V.  New  York,  etc, 
R.  Co.,  21  R.  1.  263,  43  A  63. 

Tex. — Gulf,  etc.,  R.  Co,  v.  Fox.  6 
SW  569:  Townsend  v.  Houston 
Electric  Co.,  (Civ.  A.)  154  SW  629: 
Christie  v,  Galveston  City  R,  Co., 
(Civ.  A.)  39  SW  638;  Missouri,  etc, 
R.  Co.  V.  Cook,  11  Tex.  Civ.  A.  208, 
33  SW  669. 

W.  Va. — Carrico  v.  West  Virginia 
Cent,  etc.,  R.  Co.,  35  W.  Va.  889,  14 
SE  12;  Downey  v,  Chesapeake,  etc, 
R.  Co,,  28  W.  Va.  732. 

Wis. — Woodard  v.  West  Side  St 
R.  Co.,  71  Wis.  626.  88  NW  347. 

Eng. — Radley  v.  London,  etc.,  R, 
Co.,  1  App.  Cas.  754, 

B.  C. — Williams  v.  British  Colum- 
bia Electric  R.  Co.,  18  B.  C.  296. 

[a]  A  oanler  Is  not  Ilabls  for 
mlnrs  to  taks  steps  to  avert  Injury 
(1)  threatening  one  who  has  placed 
himself  In  danger,  where  It  has  not 
omitted  the  discharge  of  any  duty 
toward  such  person.  Carroll  v.  In- 
ter-State Rapid  Transit  Co.,  107  Mo. 
653,  17  SW  889.  (2)  Where  a  pas- 
senger attempted  to  alight  from  a 
car  moving  at  a  dangerous  rate  of 
speed,  the  operators  of  the  car  were 
not  obliged  to  make  an  effort  to 
avert  danger  to  him.  unless  they 
saw  his  situation  In  time  to  have 
done  so,  and  they  were  not  charged 
with  the  duty  of  discovering  his 
peril.  It  not  being  reasonable  to  sup- 
pose that  one  would  attempt  to 
alight  at  such  a  time.  Ghlo  v. 
Metropolitan  St  R  Co.,  126  Mo.  A. 
710,  105  SW  142. 

lh\  miurr  aot  a'volda'Ue^Whero 
decedent  negligently  stepped  In 
front  of  one  of  defendants  trains 
when  he  was  so  close  to  it  that 
there  was  no  time  to  have  pre- 
vented a  collision,  the  humanitarian 
doctrine  was  InatmUcable.  Bfimham 
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when,  the  carrier's  opportunity  of  preventing  the 
injury  by  the  exercise  of  due  care  is  later  in  point 
of  time  than  that  of  the  passenger.**^  Constructive 
knowledge  on  the  part  of  the  carrier  gives  rise  to 
such  opportunity  where  an  employee  of  the  carrier 
actually  sees  the  passenger  and  the  passenger's 
situation  is 'such  as  to  indicate  to  a  man  of  ordi- 
nary prudence  that  he  is  in  danger  of  being  in- 
jured, or  where  the  passenger  is  in  a  situation  of 
peril  from  which  he  cannot  extricate  himself  and 
it  is  the  duty  of  the  carrier  to  keep  a  lookout,^"  but 
where  there  is  not  sufficient  time  after  the  discov- 
ery of  plaintiff's  peril  for  the  employees  of  defend- 
ant to  prevent  the  injurr^  there  is  no  room  for  the 
application  of  the  rule.*"^  There  is  anthoril^,  how- 


ever, to  the  effect  that  it  is  a  misuse  of  terms  to 
speak  of  the  passenger's  conduct  in  such  case  as 
contributoiy  negligence,  and  that  the  rule  in  ques- 
tion is  but  the  statement  in  another  form  of  the 
proposition  that  antecedent  misconduct  or  negli- 
gence on  the  part  of  the  passenger,  such  as  could 
not  have  had  any  influence  on  the  conduct  of  the 
carrier,  will  not  defeat  a  recovery  for  injuries  in- 
flicted by  the  immediate  negligence  of  the  carrier.*' 
[$  1491]  9.  Willful  or  Wanton  Injury;  Gross 
Negligence.  Contributoiy  negligence  will  not  be  a 
defense  to  an  action  by  a  passenger  against  the 
carrier  where  the  latter  has  willfully  or  wantonly 
inflicted  injury  on  the  former,""  or  has  been  guilty 


28S,  162  SW  300.    See  also  supra  1 

1336. 

[o]  WhsM  s  pMMBfsr  wu  In  mn 
•xpxMi  oar,  without  the  knovledse 
or  consent  of  the  cmnduotor,  he  can- 
not emuse  hlrasaU  from  contribu- 
tory neKllffence  on  the  sround  that 
the  condiictsr  should  have  discovered 
him  and  compelled  htm  to  bo  to  a 
safe  place.  Kentucky  Cent.  R.  Co.  v. 
Thomas.  7»  Ky.  160,  2  KyL  114.  42 
AmR  208. 

[dl  Care  aftev  aocUentr— Al- 
though negligence  of  a  passenger 
contributed  to  his  being  thrown 
from  a  train,  yet,  the  carrier  having 
left  him  on  tne  ground  In  the  hot 
aun  and  rain  for  three  hours  with- 
out attention,  when  it  was  only  four 
or  five  miles  to  the  next  station.  It 
Is  liable  for  the  damages  suffered 
by  him  through  its  neglect  to  give 
htm  proper  attention  after  the  acci- 
dent. Yazoo,  etc..  R.  Co,  v.  Byrd, 
89  Miss.  308,  42  S  286.  See  also  su- 
pra i  1391. 

[e]  OaxrUr's  negligence  in  at- 
tempting to  avoid  nerilgenoa  of  pas- 
senger.— If  the  passenger  was  in- 
jured in  consequence  of  the  negli- 
gence of  the  carrier's  agent,  while  he 
was  performing  a  duty  which  the 
passenger's  own  negligent  conduct 
had  Imposed  on  him,  the  passenger's 
negligence  was  a  contributory  cause 
of  the  injury,  and  he  was  not  en- 
titled to  recover.  Pennsylvania  R. 
Co.  V.  Reed,  60  Fed.  894,  9  CCA 
219. 

[f]  PasBmrer      In  elantor. — 

Where  plalntilT's  dress  was  caught 
in  the  door  of  an  elevator  as  the 
door  was  closed  after  she  entered  It, 
and,  the  elevator  being  caused  to  de- 
scend immediately  thereafter,  the 
operator  discovered  plaintiffs  peril, 
and  reversed  the  elevator;  and.  be- 
fore It  could  be  stopped,  plaintiff 
was  injured  by  being  caught  be- 
tween the  elevator  floor  and  the  cell- 
ing. OS  any  negligence  on  plaintiff's 
part  must  have  occurred,  if  at  all. 
before  the  elevator  began  to  de- 
scend, and  the  operator  being 
charged  with  the  duty  to  exercise 
unusual  vigilance  for  plaintiff's 
safety,  if  by  the  exercise  of  such 
vigilance  he  could  have  seen  that 
plaintiff's  dress  was  caught  in  time 
to  prevent  injury  to  her,  defendants 
were  liable.  Hensler  v.  Stlx,  113 
Mo.  A.  162,  88  SW  108. 

[g]  mcrsMlng  speed  of  train 
aft«r  diaoovsry  of  passengWs  peril. 
— Although  a  passenger  was  guilty 
of  negligence  in  attempting  to  board 
a  moving  train,  yet  if  the  danger 
might  have  been  avoided  by  due  care 
on  the  part  of  defendant's  employees 
after  they  discovered  the  peril,  or  If 
the  Injury  would  not  have  been  in- 
flicted but  for  their  afilrmallve  act 
In  negligently  Increasing  the  speed  of 
the  train,  knowing  that  thereby 
plalntlfTs  safety  would  be  imperilled, 
defendant  company  was  liable,  not- 
withstanding plaintiffs  own  original 
negligence.  Montgomery,  etc..  R. 
Co.  V.  Stewart,  91  Ala.  421.  8  S  708. 

[hi  Intoztoatad  paanngsr. — 
Where  a  railroad  accepts  an  Intoxi- 
cated person  as  a  passenger,  who  is 


incapable  of  carlnv  for,  or  prevent- 
ing injury  to,  himself,  knowing  bim 
to  be  In  that  condition,  and  fuls  to 
exercise  such  care  aa  a  reaBonably 
prudent  man  would  exercise  under 
thft  clrcumstanceB  to  prevent  him 
from  falling  from  the  open  door  of 
a  baggage  car  after  staggering 
about  In  the  car,  after  such  knowl- 
edge of  his  condition  the  company 
is  liable  for  his  Injuries  occasioned 
by  the  fall,  since  the  passenger's 
negligence  In  occupying  a  danger- 
ous position  under  the  circum- 
stances does  not  excuse  defendant's 
negligence  in  the  care  of  him. 
Wneeler  v.  Grand  Trunk  H.  Co.,  70 
N.  H.  807,  BO  A  103.  64  LRA  §B6. 

'Xast  QlMur  ohaaoa"  dootilBs  mb- 
•iMljr  see  Negligence  [20  Cyc  6301. 

90.  Evansvllle  R.  Co.  V.  Miller, 
(Ind.  A.)  Ill  NEl  1081:  Real  Sst. 
Trust,  etc.,  Co.  v.  Qwyn,  113  Va.  887. 
74  SE  208. 

[a]  Where  a  person  att«snptB  to 
leavs  a  AmmeuaOag  alavator  which 
falls  to  stop  and  Is  struck  on  the 
head  by  the  top  of  the  car  and  killed, 
the  doctrine  of  the  last  clear  chance 
has  no  application,  the  catastrophe 
being  continuous  and  practically  in- 
stantaneous. Real  Est.  Trust,  etc.. 
Co.  V.  Gwyn,  113  Va.  337.  74  SE  208. 

91.  Evansvllle  R  Co.  v.  Miller, 
<Ind.  A.)   Ill  NB  1031. 

93.  Evansvllle  R.  Co.  v.  Miller, 
(Ind.  A.)  Ill  NE  1031;  Louisville 
R.  Co.  v.  Hudglns.  124  Ky.  79.  98 
SW  275,  30  KyL  316.  7  LRANS  162 
and  note. 

"If  decedent  was.  In  fact,  in  a 
si  tuation  of  peril  from  which  he 
could  not  extricate  himself,  like  a 
man  with  his  foot  fastened  in  the 
frog  of  the  track,  appellant's  duty 
to  keep  a  lookout,  if  such  duty  in 
fact  existed,  and  it  did  in  this  case, 
would  charge  it  with  constructive 
knowledge  of  what  It  saw  or  might 
have  seen  by  keeping  such  lookout, 
and  h^nce  charge  It  with  knowledge 
of  decedent's  perilous  situation,  and 
thereby  give  rise  to  the  new  duty 
born  of  the  emergency  to  use  care 
commensurate  therewith  to  prevent 
Injury  to  decedent."  Evansvllle  R. 
Co.  v.  Miller,  (Ind.)  Ill  NE  1031. 
1034. 

[a]  Approaching  oar. — ^Although 
a  person  who  alighted  from  a  street 
car  and  walked  around  behind  the 
same  to  cross  a  parallel  track  failed 
to  exercise  ordinary  care  to  avoid 
a  car  approaching  on  the  other  track 
from  behind  the  car  from  which  she 
alighted,  whereby  she  was  injured, 
the  company  is  liable  If  the  opera- 
tives of  the  approaching  car  could, 
by  ordinary  care,  have  discovered 
her  peril  and  prevented  injury  to 
her.  Louisville  City  H.  Co.  v.  Hud- 
glns, 124  Ky.  79.  98  SW  275,  30  KyL, 
31G.  7  l.RANS  1E2. 

93.  Oaks  v.  Chicago,  etc.,  R.  Co., 
(Iowa)  156  NW  740. 

94,  Pennsylvania  R.  Co.  v.  Reed, 
60  Fed.  694,  9  CCA  219:  Tobin  v. 
Omnibus  Cable  Co..  4  Cal.  Unrep. 
Cas.  214,  34  P  124. 

'  "The  rule  that  contributory  neg- 
ligence on  the  part  of  the  plaintiff 
will   not  disentitle  the  plalnUff  to 


recover.  If  It  appears  that  tbe  de- 
fendant might,  by  the  exercise  of 
reasonable  care  and  prudence,  have 
avoided  the  consequences  of  the 
plalntifTs  negligence,  is  not  fairly 
applicable  to  aucA  a  state  of  facts. 
That  rule  Is  but  the  statement.  In 
another  form,  of  the  proposition 
t^t  antecedent  misconduct  or  neg- 
ligence on  the  part  of  the  plaintiff, 
such  as  could  not  nave  had  any  In- 
fluence upon  the  conduct  of  the  de- 
fendant, will  not  defeat  a  recovery 
for  Injuries  inflicted  by  the  immedi- 
ate negligence  of  the  defendant.  It 
Is  a  misuse  of  terms  to  apeak  of 
such  negligence  aa  contributory  neg- 
ligence." Pennsylvania  R.  Co.  ▼. 
Reed,  60  Fed.  694,  896,  9  CCA  219. 

90.  Ala. — Carlisle  v.  Central  of 
Georgia  R.  Co.,  183  AJa  19S.  62  S 
769;  Birmingham  R.,  etc.  Co.  t. 
Jung,  161  Ala.  4S1,  49  8  434.  18  Ann 
Cas  567.  - 

Colo. — Montgomery  v.  Colorado 
Springs,  etc.,  R.  Co.,  69  Colo.  210, 
114  P  669. 

Pla. — Florida  R.  Co.  v.  Dorsey.  69 
Fla.  260.  62  S  963;  Florida  Southern 
R.  Co.  V.  Hirst,  30  Fla.  1,  11  8  506, 
32  AmSR  17,  16  LRA  631. 

111. — St.  Louis,  etc.,  R.  Co.  v.  Carr. 
47  111.  A.  353;  Chicago,  etc,  R.  Co. 
V.  Rlelly,  40  in.  A.  416. 

Ind. — Conner  v.  Citizens'  St.  R, 
Co.,  146  Ind.  430,  46  NB  662. 

Kan. — Harbert  v.  Kaneas  City  El. 
R.  Co..  91  Kan.  606,  138  P  641.  50 
LRANS  850-  Tempfor  v.  Joplln,  etc.. 
R.  Co.,  89  Kan.  874,  131  P  592. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Slckings.  5  Bush  1,  96  AmD  320; 
Newport  News.  etc..  R.  Co.  v,  Bolea, 
13  KyL  208.  But  see  Clarke  v. 
Louisville,  etc,  R.  Co..  101  Ky.  34. 
39  SW  840.  18  KyL  1082.  36  LRA 
123  (holding  that  the  rule,  that  con- 
tributory negligence  cannot  be  re- 
lied on  as  a  defense  where  willful 
negligence  is  alleged,  does  not  apply 
in  actions  under  the  provisions  of 
Ky.  St.  S  6). 

Mlas. — Reed  v.  Taaoo,  etc,  R.  Co.. 
94  Miss.  639,  47  S  670;  TlllnolB  Cent. 
R.  Co.  V.  Brown.  77  Miss.  SS8.  28 
S  949. 

Mo. — Bolton  V.  Missouri  Pac  R. 
Co.,  172  Mo.  92.  72  SW  6S0, 

N.  T. — Mettlestodt  v.  Ninth  Ave. 
R.  Co.,  32  HowPr  428. 

Oh. — Columbus  R.  Co.  v.  Muna,  2T 
Oh.  CIr.  Ct.  277. 

Pa. — Artherholt  v.  Erie  Electric 
Motor  Co,,  27  Pa.  Super.  141. 

S.  C. — ^Dobson  v.  Seal>oard  Air 
Line  R.  Co..  90  S.  C.  414.  73  SE  876; 
Harrell  v.  Columbia  Electric  St.  R.. 
etc,  Co..  89  S.  C.  97.  71  SE  869. 

[a]  Hlostratlons.. — (1)  A  passan- 
(rer's  negligence  in  improperly  rid- 
ing on  tne  top  of  a  car  cannot  pre- 
clude hia  recovery  for  injuries  sus- 
tained in  a  collision  which  was  oc- 
caafoned  by  the  reckless  and  willful 
misconduct  of  defendant's  em- 
ployees In  setting  out  such  car, 
without  any  brakes  applied,  on  a 
switch  track  having  a  down  grade, 
and  In  leaving  the  car  to  move 
freely  down  the  incline  and  to  collide 
with  a  train  moving  on  the  main 
track   in   the  direction   the  set-out 


For  later  seias,  daraiOBnMata  and  duBfea  in  the  law  see  oumulattve  Annotations,  same  tiue.  panrand^te  numlMr. 
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of  gross  negligence  in  so  doing.''  However,  in  some 
jurisdictions  gross  negligence  on  the  part  of  the 
carrier  does  not  of  itself  preclude  defendant  from 
relying  on  the  contributory  negligence  of  plaintiff.*' 
[$  l^i  B.  ParticalaT  Instances  of  Oontribntoir 
Negligence — 1.  While  on  Premises  or  Appnt^^hes; 
Going  on  Track.  A  person  who  goes  about  the  sta- 
tion and  premises,  and  passes  along  the  approaches 
to  railroaid  trains  or  cars  in  connection  with  wait- 
ing for,  going  on  board  of,  or  alighting  from,  a  train 


or  car  must  take  reasonable  care  for  his  own  safety ; 
otherwise  he  is  guilty  of  contributory  negligence 
which  ma^  preclude  him  from  recovering  for  the 
resulting  injuries.**  Thus  it  is  his  duty  to  occupy 
the  premises  provided  for  his  use  while  waiting  for 
trains,  and  in  going  to  and  from  the  carrier's  depot, 
ofi&ces,  platforms,  and  trains,  and  to  use  the  ways 
and  means  provided  for  that  purpose,  and  if  in- 
stead of  so  doing  he  negligently  uses  a  way  which 
is  dangerous  the  carrier  is  not  liable,"  unless  the 


car  was  bound  to  take.  Illinois  Cent. 
R.  Co.  V.  Brown.  77  Miss.  338,  28  S 
949.  (2)  Where  the  conductor  of 
s  street  car  ran  his  car  past  a  sta- 
tion and  on  a  bridge,  knowing  that 
a  man  was  riding  outside  in  such 

f osltlon  that  he  would  be  struck  bv 
he  bridge,  he  was  guilty  of  such 
wantonness  as  rendered  the  com- 
pany liable  for  Injuries  received,  re- 
gardless of  any  contributory  negll- 
gence.  and  although  the  passenger 
was  warned  of  the  danger.  Harbert 
T.  Kansas  City  BL  R.  Co.,  91  Kan. 
eOS,  IBS  P  641.  60  LRANS  850. 

99.  Reed  v.  Yazoo,  etc.,  R.  Co.,  84 
Miss.  639,  47  S  670;  Yaxoo,  etc.,  R. 
Co.  V,  Humphrey,  83  Miss.  721,  S6 
S  161.    See  also  cases  supra  note  95. 

97.  Newport  News,  etc,  R.  Co.  v. 
Boles,  13  KyL  208. 

M,  U,  S. — MUisoutI,  etc..  R-  Co. 
T.  Turley,  8E  Fed.  369.  29  CCA  196 
irev  1  Ind.  T.  276.  37  8W  S2]. 

Ala. — Wood  V.  Richmond,  etc.,  R. 
Co..  100  AUl  660.  1>  S  563. 

Ark.— Cook  V.  St.  LouIb,  etc.,  R. 
Co..  120  Ark.  394.  179  SW  EOl;  St. 
LiOulB,  etc.,  R.  Co.  V.  Hutchinson,  101 
Ark.  424,  142  SW  687. 

Cat. —  Holmes  v.  South  Pac.  Coast 
R.  Co.,  97  Cal.  161,  31  P  834. 

Ga. —  Bunkley  t.  Cent'  of  Georgia 
R.  Co.,  16  Ga.  A.  92,  82  SB  685:  Pa- 
cettl  V.  Central  of  Georgia  R.  Co., 
<  Ga.  A.  97,  64  SB  302. 

III.- — E^t  St.  Louis,  etc.,  R.  Co. 
v.  Zlnk,  229  111.  ISO,  82  NE  283-,  Chi- 
cago, etc.,  R.  Co.  V.  Mahara,  47  111. 
A,  208;  Chicago,  etc.,  R.  Co.  v.  Wool- 
ridge,  82  111.  A.  287. 

Ind. — Prothero  v.  Citizens'  St.  R. 
Co.,   134  Ind.   431.  33  766;  New 

York,  etc.,  R.  Co.  v.  Mushnish.  11 
Ind.  A.  192.  37  NE  954. 

Ind.  T. — Gulf.  etc..  R.  Co.  v.  Bolton, 
2  Ind.  T.  468.  51  SW  1086:  Missouri, 
etc.,  R,  Co.  V.  Turley,  1  Ind.  T,  275, 
37  SW  62  Frev  on  other  grounds  86 
Fed.  369,  29  CCA  196]. 

Kan. — Missouri  Pac.  R.  Co.  v. 
Nelswanger.  41  Kan.  621,  21  F  682. 
13  AmSR  804. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Daugherty,  108  SW  336.  32  KyL  1392. 
16  LRAN3  740. 

Me. — Woodbury  v.  Maine  Cent.  R. 
Co..  110  Me.  224.  85  A  753,  43  LRA 
NS  682;  Rodick  v.  Maine  Cent.  R. 
Co..  109  Me.  530,  85  A  41. 

Mass. — Sonler  v.  Boston,  etc.,  R. 
Co..  141  Mass.  10.  6  NE  84. 

Minn. — Speck  v.  Northern  Pac,  R. 
Co..  108  Minn.  435,  122  NW  497.  24 
LRANS  249  and  note,  17  AnnCas  460 
and  note;  Emery  v.  Chlcaeo.  etc..  R, 
Co.,  77  Minn.  465.  80  NW  627. 

Mo. —  Sargent  v.  St.  Louis,  etc.,  R. 
Co.,  114  Mo.  348.  21  SW  823,  19  LRA 
460;  Ounderman  v.  Missouri,  etc.,  R. 
Co.,  58  Mo.  A.  370. 

Nebr. — Omaha,  etc.,  R,  Co.  v. 
Crow,  64  Nebr,  747,  74  NW  1066,  «9 
AmSR  741. 

N.  J. — Dotaon  v.  Erie  R.  Co..  68  N. 
J.  L.  679.  64  A  827;  Exton  v.  Cen- 
tral R.  Co.,  62  N.  J.  L.  7,  42  A  486 
[aff  63  N.  J.  L.  35«.  46  A  1099,  66 
LRA  508]. 

N.  Y. — Dobiecki  v.  Sharp,  88  N.  Y. 
203;  Weston  v.  New  York  El.  R. 
Co.,  73  N.  Y.  696;  Keating  v.  New 
York  Cent.,  etc..  R.  Co.,  49  N.  Y. 
673;  Lycett  v  Manhattan  R.  Co., 
12  App.  Div.  326.  42  NYS  431:  Gor- 
don V,  Grand  St.,  etc..  R.  Co.,  40 
Barb,  546;  Maclennan  v.  Long  Is- 
land R.  Co.,  82  N.  Y.  Super,  22. 

Okl. — St.    Louis,    etc.,    R.    Co.  r, 
Lewis,  39  Okl.  677,  136  P  896. 
Pft. — Rathgebe  v.  PannsylvanU  R. 


Co.,  179  Pa.  31,  36  A  160;  McGeehan 
V.  Lehigh  Valley  R.  Co..  149  Pa.  188, 
24  A  205;  Matthews  v.  Pennsylvania 
R.  Co.,  148  Pa.  491,  24  A  67;  Penn- 
sylvania  R.  Co.  v.  Bell,  122  Pa.  58, 
16  A  561;  Pennsylvania  R.  Co.  v, 
Henderson,  61  Pa.  316;  Krieg  v.  Le- 
high Valley  R.  Co.,  4  Walk.  268. 

R.  I. — Garvey  v.  Rhode  Island  Co., 
26  R.  1.  80,  68  A  466. 

S.  C. — Grant  v.  Southern  R.  Co., 
84  S.  C.  114,  65  SE  1022. 

Tex. —  Texas,  etc,  R.  Co.  v.  Brown, 
78  Tex.  397,  14  SW  1034;  St.  Louis, 
etc.,  R.  Co.  v.  Casseday.  (Civ.  A.)  48 
SW  6  [rev  on  other  grounds  92  Tex. 
625,  60  SW  1251;  Mlasouri,  etc.,  R. 
Co.  v.  Martin.  (Civ.  A.)  44  SW  703. 

Va — Washington,  etc,  R.  Co.  v. 
Vaugtaan,  ill  Va.  785,  69  SE  1086: 
Wright  V.  Atlantic  Coast  Line  R.  Co., 
110  Va.  670,  66  SE  848.  25  LRANS 
972,  19  AnnCas  439;  Pendleton  v. 
Richmond,  etc.,  R.  Co.,  104  Va-  813, 
62  SE  574. 

[a]  On*  passlsg  down  stsps  toad- 
iBg  to  a  ruJroad  statini,  which  are 
covered  with  snow  and  ice,  is  not.  as 
a  matter  of  law,  guilty  of  contribu- 
tory negligence  in  failing  to  take 
hold  of  the  railing  running  along- 
side of  such  steps.  IlUnolB  Cent.  R. 
Co.  v.  Keegan,  112  111.  A.  28  [affi 
111.  150,  71  NE  321].  But  see  Foster 
V.  New  York  Cent,  etc.,  R.  Co.,  2 
HowPrNS  (N.  Y.)  416  [a.tC  28  NY 
WklyDlg  18]  (holding  that  such 
facts  clearly  demonstrate  contribu- 
tory negilcoiee). 

[b]  Wantoff  1b  aa  vihsatsd  depot 
— (1)  A  passenger  Is  not  guilty  of 
contributory  nesligenoa  In  wafting 
in  an  unheated  depot  for  such  length 
of  time  as  is  reasonably  necessary. 
Texas  Cent.  R.  Co.  v.  Perry,  (Tex. 
ClY.  A.;  14?  SW  306  (holdlngalso  that 
a  carrier  cannot  escape  liability  for 
injuries  to  a  passenger  from  ex- 
posure In  a  cold  waiting  room  on  her 
arrival  at  her  destination  by  show- 
ing that  the  whole  or  a  part  of  the 
waiting  room  was  so  cold  that  It 
was  contributory  negligence  tor  the 

?assenger  to  remain  there);  Interna- 
lonal.  etc.,  R.  Co.  v.  Johnson,  43 
Tex.  Civ.  A.  147,  96  SW  695.  (2)  But 
a  passenger  desirous  of  taking  pas* 
sage  on  (he  last  train  on  which  his 
ticket  Is  good  is  not  Justified,  for 
the  purpose  of  saving  his  ticket.  In 
waiting  In  an  unheated  depot  for  the 
train  which  Is  delayed,  unless  a  per- 
son of  ordinary  prudence  would  have 
taken  the  risk  of  sustaining  Injury 
to  his  health  by  reason  of  the  cold. 
Gulf,  etc.,  R.  Co.  v.  Turner,  (Tex. 
Civ.  A.)  93  SW  195.  (8)  One  who 
remains  In  a  railroad  station  for  the 
full  hour,  during  which  time  a  stat- 
ute requires  It  to  be  warmed  and 
lighted,  after  he  has  had  reasonable 
time  and  opportunity  to  leave,  and 
thereby  submits  himself  to  danger 
or  discomfort,  cannot  recover  for  the 
consequences  because  his  own  negli- 
gence contributed  to  the  result. 
Missouri,  etc..  R.  Co.  v.  Cook.  (Tex. 
Civ.  A.)  166  SW  453.  (4)  Where.  In 
an  action  for  Injuries  received  by  a 

Rassenger  while  waiting  In  an  un- 
eated  depot  for  a  delayed  train,  the 
court  charges  that.  If  plaintiff  was 
exposed  to  the  cold  through  the 
negtlgcnce  of  the  carrier.  It  was  his 
duty  to  exercise  reasonable  care  to 
protect  himself,  and  that  if  he  failed 
so  to  do  he  could  not  recover,  an 
Instruction  authorizing  a  flndlns  for 

f lalntlff  for  damages  resulting  ^rom 
he  failure  to  keep  the  depot  warm 
Is  not  erroneous  for  failure  to  ex- 
plain that  he  cannot  recover  it  he 


failed  to  use  reasonable  care  to  pro- 
tect himself.  International,  etc.,  R. 
Co.  v.  Addison,  (Tex.  Civ.  A.)  93  SW 
loai  [rev  on  other  grounds  100  Tex. 
241.  97  SW  1037,  8  LRANS  8801.  <6> 
Where  some  of  the  injuries  sustained 
by  a  passenger  from  exposure  In  a 
cold  waiting  room  were  sustained  be- 
fore plaintiff  could  be  chargeable 
with  negligence  In  fallins  to  leave 
the  station  and  go  to  a  tiotel,  her 
cause  of  action  is  not  wholly  barred 
on  the  ground  of  contributory  negU> 

fence.  Texas  Cent.  R.  Co,  v.  Perry, 
Tex.  Civ.  A.)  147  SW  306.  («)  The 
fact  that  a  negro  passenger  waiting 
for  a  train  in  a  cold,  negro  waiting 
room  declines  to  accept  the  invita- 
tion of  the  station  agent  to  pass 
through  the  waiting  room  for  i^lte 
persons  and  to  sit  by  the  fire  in  his 
office  does  not  render  her,  as  a  mat- 
ter of  law,  guilty  of  contributory 
negligence,  which  Is  the  proximate . 
cause  of  her  suflering  from  cold.  St. 
Louis,  etc.,  R.  Co.  V.  Lewis,  39  Okl. 
677,  136  P  396. 

[c]  zmty  te  seek  ■hslUr,^— While 
It  is  the  duty  of  a  passenger  whose 
access  to  the  depot  has  been  ob- 
structed by  a  train  standing  across 
the  track  for  an  unreasonable  length 
of  time  to  seek  shelter  from  the  cold, 
and  not  recklessly  to  remain  outside, 
It  Is  not  her  duty  to  enter  a  nearby 
store  which,  to  ner  knowledge,  has 
the  reputation  of  being  a  place  that 
a  modest  woman  could  not  with  pro- 
priety enter.  Louisville,  etc.,  R.  Co. 
V.  DauKherty,  108  SW  336,  32  KyL 
1392,  IS  LRANS  740. 

[d]  As.to  dxlaklng  water. — A  pas- 
senger awaiting  a  train  has  the  right 
to  assume  that  water  In  a  cooler  In 
a  station  Is  good  to  drink.  In  the  ab- 
sence of  something  to  put  him  on 
notice  that  it  is  not.  Trinity,  etc, 
R.  Co.  v.  Smith,  (Tex.  Civ.  A.)  IBS 
SW  361. 

PntUiic'  luuids  oa  gate^  . 
ere  a  crowd  Is  attempting  to 
enter  a  gateway  at  a  depot  to  board 
the  cars,  and  plaintiff,  to  avoid  be- 
ing crushed,  throws  out  her  hands 
on  the  collapsible  iron  gate  about  to 
he  opened,  and  is  Injured  on  Its  be- 
ing opened  by  the  gateman,  she  la 
not  negligent  as  a  matter  of  law. 
Pacettl  v.  Central  of  Georgia  R.  Co., 
6  Ga.  A.  97,  64  SE  302. 

M.  Ala. — Alabama  Great  South- 
ern R.  Co.  v.  Godfrey,  156  Ala.  202, 
47  S  185,  130  AmSR  76. 

Ark. — Little  Rock,  etc.,  R.  Co.  v. 
Cavenesse,  48  Ark.  106.  2  SW  505. 

Conn. — Bennett  v.  New  York,  etc, 
R.  Co.,  57  Conn.  422.  18  A  668  (using 
unllghted  Instead  of  lighted  stair- 
way from  platform). 

111. — Raymond  v.  Chicago,  etc..  R. 
Co..  126  in.  A.  240;  Walthers  v.  Chi- 
cago, etc.,  R.  Co.,  72  111.  A.  364. 

Ind. — Cleveland,  etc.,  R.  Co.  v. 
Wade,  18  Ind.  A.  346,  48  NE  12. 

Mass. — Caswell  v.  Boston,  etc,  R. 
Co..  98  Mass.  194,  98  AmD  161. 

Mich. — Perego  v.  Lake  Shore,  etc, 
R.  Co..  158  Mich.  225,  122  NW  536; 
Michigan  Cent.  R.  Co.  v.  Coleman.  28 
Mich.  440.  See  also  Woods  v.  White 
Star  Line.  160  Mich.  540,  125  NW 
396.  27  LRANS  992. 

Mo. — Chase  V.  Atchison,  etc.,  R.  Co., 
134  Mo.  A.  6EB,  114  SW  1141;  Avdher 
v.  Union  Pac.  R.  Co.,  110  Ho.  A.  149, 
85  SW  934. 

Nebr. — Union  Pac.  R.  Co.  v.  Evans. 
62  Nebr.  60,  71  NW  1068. 

N.  J. — Abbott  v.  Delaware,  etc.,  R. 
Co.,  66  N.  J.  L.  310,  47  A  588. 

Pa. — McGeehan  v  Lehigh  jValley 
R,  Co..  149  riu  18|,  24  -*  ^^'-^  ~ 
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safe  approaches  are  not  sufficiently  indieated,  and 
the  passenger  without  any  negligence  on  his  part 
takes  the  unsafe  way/  or  unless,  as  it  has  been  held, 
the  injozy  was  caused  by  the  carrier's  gross  negli- 
gence. A  passenger  may  use  the  station  platform 
tor  any  lawful  purpose  connected  with  his  journey, 


and  for  which  it  was  manifestly  intended,  but  he 
must  exercise  reasonable  care  in  so  doing.'  A  pas- 
senger must  also  exercise  reasonable  core  not  to 
pass  or  to  stand  too  near  the  track,  and  if  he  fails 
to  exorcise  such  care,  whereby  he  is  struck  by  an 
ordinary  train  or  car,  he  cannot  recover.*  But  this 


Ont. — Waiker  v.  Great  Wastern  R 
Co..  8  U.  C.  C.  P.  161. 

[a]  Warnlsf  m  to  lUUWf*  »p- 
pgoaoli.  A  railroad  com  pan  whose 
aepot  platform  is  near  its  yards  per- 
forms its  full  duty  to  prevent  pas- 
eengers  and  others  from  crossing 
through  the  yards  by  posting  warn- 
ing notices  and  frequently  warning 
peaestrlans  not  to  do  so,  and  by  pro- 
viding a  safe  approach  over  its 
tracks  to  its  depot,  so  that  a  passen- 
ger takes  the  unsafe  way  through 
the  yards  at  his  own  risk.  Perego 
v.  Lake  Shore,  etc.,  R.  Co.,  158  Mich. 
225,  123  NW  535. 

[b]  '  Staadlaff  iMtWMn  trMlca^ 
(1)  A  passenger  at  a  railroad  station 
who.  In  anticipation  of  the  approach 
of  his  train,  stands  on  the  planking 
between  two  tracks  and  Is  injured 
by  a  train  passing  on  one  track,  is 
guilty  of  contributory  negligence  as 
a  matter  of  law,  where  the  railroad 
company  has  provided  a  safe  place 
beyond  the  tracks  at  which  he  could 
FMnaln  until  the  arrival  of  his  train. 
McOeehan  v.  Lehigh  Valley  R.  Co., 
149  Pa.  188,  24  A  206.  (2)  But  tt  Is 
not  contributory  negligence  as  a 
matter  of  law  for  a  passenger,  on 
the  approach  of  hta  train,  to  go  on 
a  platform  between  the  tracks,  pro- 
vided by  the  carrier,  and  to  auind 
there  awaiting  his  train.  Caswell  v. 
Boston,  etc..  R.  Co.,  98  Mass.  194.  93 
AmD  161;  Harper  v.  Pittsburg,  etc., 
R.  Co..  219  Pa.  868,  C8  A  SSL 

[c]  A  paMnwer  lam  mo  zlglit  to 
enter  a  pnnte  VMenuiL  oflee  In  a 
station  without  Invitation.  Roberts 
V.  Wabash  R.  Co.,  153  Mo.  A.  CSS,  134 
SW  89. 

[d]  WlMT*  an  i^proadk  to  a  plat- 
fom  liaa  feeen  wed  for  ytxm  by 

many  persons,  and  often  by  a  par- 
ticular passenger,   it   is  not  negll- 

?rence,  as  a  matter  of  law,  for  him 
o  use  it  again.    Union  Pac.  R.  Co. 
V.  Evans.  62  Nebr.  50,  71  NW  1082. 

[el  ABsmnptlon  of  safety  of 
wmal  BMBMra^A  passenger  may  as- 
sume that  the  usual  passage  leading 
from  the  ticket  ofllce  to  the  baggage 
room  is  safe  for  use,  so  that  whether 
she  is  guilty  of  contributory  negli- 
gence merely  because  there  was  an- 
other way  which  might  have  been 
used  without  Injury,  when  the  dan- 
gers of  the  usual  passageway  were 
not  perceivable  or  avoidable  In  the 
exercise  of  ordinary  care,  Is  for  the 
Jury.  Ehiton  v.  New  Jersey  Cent.  R. 
Co.,  62  N.  J.  L.  7,  42  A  4S6  [ait  63  N. 
J.  L.  368,  48  A  1499,  68  LRA  608]. 

1.  Missouri  Pac.  R.  Co,  v.  Long, 
81  Tex.  253,  16  SW  1016,  28  AmSR 
811;  Texas,  etc.,  R.  Co.  v.  Brown,  78 
Tex.  897,  14  SW  1034:  Gulf,  etc.,  R. 
Co.  V.  Ilodges,  (Tex.  Civ.  A.)  24  SW 
563. 

a.  Peregro  v.  X^ake  Shore,  etc.,  R. 
Co.,  16S  Mich.  225,  122  NW  535. 

3.  U.  S. — Chunn  v.  Washington 
City,  etc.,  K.  Co..  207  U.  S.  302.  28 
set  63,  62  L.  ed.  219  [rev  23  App. 
(D.  C.)  661];  Missouri,  etc.,  R.  Co.  v. 
Turley.  86  Fed.  369.  29  CCA  196  [rev 
1  Ind.  T.  275,  37  SW  52]. 

Ala. — Metcalf  v.  St.  Louis,  etc.,  R. 
Co..  156  Ala.  240,  47  S  158. 

Ark. — Cook  v.  St.  Louis,  etc.,  R. 
Co.,  120  Ark.  394,  179  SW  601;  St. 
Louis,  etc.,  R.  Co,  V.  Puqua,  114  Ark. 
112,  169  SW  786:  Kansas  City  South- 
ern R.  Co.  V.  WatBon,  102  Ark.  499, 
144  SW  922. 

111. — Chicago,  etc.,  R.  Co.  Wool- 
ridge.  32  111.  A.  237. 

Ind.  T.— Oulf,  etc.,  R.  Co.  v.  Bol- 
ton. 2  Ind.  T.  463.  51  SW  1086. 

Iowa. — Matthleson  v.  Burlington, 
etc.,  R.  Co.,  125  Iowa  90,  100  NW 
SI. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Reynolds,  71  SW  616,  24  KyL  1402. 


La. — Cassady  v.  Texas,  etc.,  R. 
Co..  131         626,  60  S  16. 

Mass. — Hutchinson  v.  Boston,  etc., 
R.  Co.,  219  Mess.  S89,  107  N&  271; 
Caswell  V.  Boston,  etc.,  R.  Corp.,  98 
Mass.  194.  93  AmD  161. 

Minn. — Vance  v.  Oreat  Northern 
R.  Co.,  106  Minn.  172,  118  NW  674. 

Mo. — Hickman  v.  Missouri,  etc., 
R.  Co^  ISO  Ho.  A.  431,  167  SW  1178. 

N.  J. — Dotaon  v.  Erte  R.  Co.,  68  N. 
J.  L.  679,  64  A  827. 

N.  T. — Trleber  v.  New  Torktetc,  R. 
Co..  134  App.  Div.  661.  119  NTS  489 
[air  201  N.  Y.  620  mem.  94  NE  1099 
mem];  McQuira  v.  interborough 
Rapid  Transit  Co.,  104  App.  Div.  106, 
93  NY£  316. 

N.  C. — Dunnevant  v.  Southern  R. 
Co..  167  N.  C.  282.  83  SE  347. 

Or. — ^Abbot  V.  Oregon  R.  Co.,  46 
Or.  80  P  1012.  114  AmSR  886,  1 
LHANS  861.  7  AnnCas  981. 

S.  C. — Renneker  v.  South  Carolina 
R.  Co.,  20  S.  C.  219. 

Tex. — Houston,  etc.,  R.  Co.  v.  Mc- 
carty, 40  Tex.  Civ.  A.  364,  89  SW 
805. 

W.  Va, — ^Barker  v.  Ohio  River  R. 
Co.,  61  W.  Va.  428,  41  SE  148,  90  Am 
SR  808. 

[a3  D«tr  to  ranalm  la  waltlBg 
rooBU— (1)  Ordinary  care  does  not 
require  a  passenger,  as  a  matter  of 
law,  to  remain  In  a  waiting  room  un- 
til the  arrival  of  his  train.  St.  Louis, 
etc.,  R.  Co.  v.  Orlder,  110  Ark.  487. 
161  BW  1082.  (2)  The  fact  that  a 
passenger  went  from  the  waiting 
room  to  the  platform  where  he  was 
injured  a  few  minutes  before  board- 


ing the  train  does  not  render  him 
guilty  of  contributory  negligei 
se.    Kansas  Cl^  Southern  R.  Co.  v. 


rence  per 


Watson,  102  Ark.  499,  144  SW  922. 

[b]  OhaaglBtf  0M«w— One  who  Is 

on  a  depot  platform  for  the  purpose 
of  changing  from  one  train,  on  which 
he  was  a  passenger,  to  another  is 
there  lawfully.  Philadelphia,  etc.,  R. 
Co.  v.  Toung.  90  Fed.  709,  33  CCA 
261. 

[c]  The  oar*  vegwlrea  of  a  mtm- 
■enger  on  a  raUvoaft  statha  i^txonn 

on  uie  approach  of  a  train  la  that  of 
a  reasonably  careful  and  prudent 
man,  when  called  on  to  act  under 
similar  conditions.  In  view  of  his 
entire  conduct  from  the  time  he  goes 
on  the  platform  until  Injured  by  a 
train.  Savageau  v.  Boston,  etc.,  R. 
Co.,  210  Mass.  164.  96  NB  67. 

[d]  Batraovdiuursr  oar*  not  re- 

SdrMU — The  holder  of  a  railroad 
cket  has  the  right  to  rely  on  the 
safety  of  a  freight  platform  without 
exercising  extraordinary  care  to  keep 
from  putting  his  foot  on  a  rotten 
board.  Cassady  v.  Texas,  etc.,  R.  Co., 
181  La.  626,  60  S  16. 

[e]  Altliouli  a  stattoB  platfezm 
la  in  a  defeotlTa  ooaditloa.  a  pas- 
senger haa  the  right  to  use  the  same, 
but  he  is  obliged  to  use  it  with  care 

firoportloned  to  the  risk  arising  from 
ts  defective  condition.  Houston, 
etc.,  R  Co.  V.  McCarty.  40  Tex.  Civ. 
A.  864.  89  SW  805. 

[fj  A  passenger,  injured  by  fall- 
ing throngb  a  platform  (1)  while 
waiting  for  a  train,  cannot  recover 
therefor  If  he  failed  to  exercise  ordi- 
nary care  for  his  own  safety,  which 
failure  contributed  In  any  degree  to 
his  Injury,  St.  Louts,  etc.,  R.  Co.  v. 
Orider.  110  Ark.  437,  161  SW  1082. 
(2)  Where  a  person,  while  trying  to 
get  her  children  on  to  the  platform 
of  the  depot,  steps  back  Into  a  hole 
In  the  platform,  she  is  not  guilty  of 
contributory  negligence,  although,  if 
she  had  been  walking  face  forward 
in  the  direction  of  the  hole,  she  could 
easily  have  seen  It.  Barker  v.  Ohio 
River  R.  Co.,  51  W.  Va  423.  41  SE 
148.  90  AmSR  808. 


[g]  VUlglited    platfono^d)  A 

passenger,  unfamiliar  with  a  railroad 
station,  in  walking  around  in  the 
dark  is  guilty  of  contributory  negll- 

fenc©  barring  recovery  for  a  fall 
rom  the  uniighted  and  unguarded 
platform.  Hickman  v,  Missouri,  etc. 
R.  Co.,  180  Mo.  A,  431.  167  SW  1178; 
Dunnevant  v.  Southern  R.  Co.,  167  N. 
C.  232,  83  SB  347;  Stamp  v.  fcastera 
R,  Co.,  (Tex.  Civ.  A.)  161  SW  450. 
(Z)  A  passenger,  waiting  at  a  sta- 
tion on  a  dark  night  for  hia  train, 
who  is  permitted  to  remain  in  a  well 
lighted  car  provided  with  necessary 
conveniences,  is  guilty  of  contribu- 
tory negligence  where  he  leaves  the 
car  to  walk,  for  the  mere  purpose  of 
exercise,  on  the  uniighted  station 
platform.  Abbot  v.  Oregon  R.  Co., 
46  Or.  649,  80  P  1012,  114  AmSR  885. 
1  LRANS  861.  7  AnnCas  961.  (3) 
But  where  a  person  who,  on  golng- 
to  a  station  to  take  a  train  at  night, 
finds  the  same  uniighted,  and  while 
seeking  a  secluded  spot  to  answer  an 
urgent  call  of  nature  falls  from  an 
uniighted  and  unguarded  platform, 
and  ts  Injured,  she  is  not  negligent 
as  a  matter  of  law.     Drummy  t. 

i^iii'fi-r^'-^  at 

[h]  Flatfoxttt  proJeetlom^Where 

defendant  s  depot  platform  was  about 
Ave  feet  higher  than  the  surrounding 
land,  and  a  retaining  wall  was  con- 
structed around  the  platform  which 
projected  four  or  five  inches  almve 
the  floor  at  the  place  where  steps 
were  provided  to  reach  the  ground 
below,  and  decedent,  after  debarklnr 
from  a  train,  caught  her  foot  on  the 

glatform  projection,  which  caused 
er  to  fall,  she  is  not  guilty  of  con- 
tributory negligence,  as  a  matter  of 
law,  in  not  seeing  the  projection  and 
exercising  care  so  as  not  to  falL  St 
Louis,  etc.,  R.  Co.  v.  PuQUa.  114  Ark 
112,  169  SW  786. 

Li}  Xor  plJ^onn — A  passenger 
who  was  walking  on  an  icy  platform 
at  a  station  and  was  killed  by  alin- 
plng  from  the  platform  on  to  the 
track  In  front  of  an  approa<Alnc 
train  cannot  be  said,  as  ft  matter  of 
law.  to  have  been  guilty  of  contrib- 
utory negligence,  since  she  had  a 
right  to  rely  on  the  assumption  that 
defendant  had  performed  its  duty  in 
maintaining  the  platform  In  a  rea- 
sonably safe  condition.  McQuire  v. 
Interborough  Rapid  Transit  Co..  104 
App.  Div.  105,  93  NTS  316. 
„  *.„  U.  8.— Kaiser  v.  Northern  Pac. 
11.  Co.,  208  Fed.  933,  122  CCA  236: 

Fed.  840.  64  CCA  478  (not  contribu- 
tory negligence  as  a  matter  of 
law). 

Ala. — Louisville,  etc.,  R.  Co,  v, 
Glasgow,  179  Ala.  251.  60  S  108: 
Metcalf  V.  St.  Louis,  etc..  R.  Co.,  16^ 
Ala.  840,  47  S  168. 
„  Ark. — Cook  v.  St.  Louis,  etc,  R. 
Co.,  120  Ark.  394,  179  SW  601. 
^  111. — Halbert  v.  St.  Louis,  etc,  R. 
Co.,  147  111.  A.  316. 

Ind. — Eckart  v.  Marion,  etc..  Tract. 
Co.,  59  Ind.  A.  217,  109  NE  224. 

Iowa. — Oaks  v.  Chicago,  etc.,  R. 
Co..  166  NW  740. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Rlckett.-?,  52  SW  939.  21  KyL  662- 

Mass. — Hutchinson  v.  Boston,  etc.. 
R.  Co.,  219  Mass.  389,  107  NE  271; 
Neale  v.  Springfield  St.  R.  Co.,  1S9 
Mass.  361.  76  NE  702, 

Mich. — Couslneau  v.  Muskegon 
Tract.,  etc..  Co.,  162  Mich.  48,  116 
NW  987 ;  Couslneau  v.  Muskegon 
Tract,  etc.,  Co.,  145  Mich.  S14,  108 
NW  720. 

Miss. — Campbell  v.  Taxoo.  etc.,  R. 
Co.,  95  MlRS.  309,  48  S  618.  21  Ann 
Cas  1179  and  note. 


For  later  eases,  developmeats  and  okaagaa  in  the  law  see  cumulative  Annotations,  same  title,  pag^  an< 
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[10  0.  J.]  nil 


duty  exists  as  to  cars  of  ordinary  width  only,^  and 
a  person  who  is  on  a  station  platfom  waiting  to 
board  an  approaching  car  or  train  may,  in  the  ab- 
sence of  knowledge  that  his  position  is  perilous, 
assume  that  he  may  occupy  any  part  of  the  plat- 
form without  danger  of  being  struck  by  a  passing 
train  or  ear." 

Going  on  oi  crossing  tracks.  Reasonable  care  is 
reauired  of  a  passenger  in  going  on  or  erossing  a 


railroad  track  for  the  purpose  of  reaching  or  leav- 
ing his  train,  and  if  he  fails  to  exercise  such  care, 
whereby  he  is  injured,  he  is  guilty  of  contributory 
negligence;^  and  if  a  passenger  goes  on  the  track 
unnecessarily  and  without  valid  cause,  he  volun- 
tarily incurs  a  risk  for  the  consequences  of  which 
he  cannot  hold  the  railroad  responsible,  certainly 
not,  without  adequate  proof  that  he  took  active 
measures  of  precaution  to  guard  against  accident.* 


N.  J. — DotBon  V.  Erie  R.  Co.,  68 
N.  J.  L.  679.  54  A  827. 

N.  Y, — Creenan  v.  International  R. 
Co..  139  App.  Div.  863,  124  NTS  380; 
lrf)der  V.  Metropolitan  St.  R.  Co.,  84 
App.  Dfv.  B91.  82  NTS  957. 

Oh. — Meeker  v.  C.  D.,  etc..  Tract. 
Co.,  31  Oh.  Cir.  Ct.  346. 

R.  I. — Qarvey  v.  Rhode  Island  Co., 
26  R.  I.  80,  58  A  456. 

Tex. — Townsend  v.  Houston  Eiee- 
tric  Co.,  (Civ.  A.)  154  SW  629. 

[al  Willie  trains  ar*  paMlnr  a 
platiOTm  at  a  station,  or  are  likely 
to  pass,  wattinff  passengers  must 
keep  such  a  distance  from  the  edge 
of  tho  platform  next  to  the  rail  that 
they  will  not  be  struck  by  such 
projections  as  usually  attach  to  ordi- 
nary trains.  I>otson  v.  Erie  R.  Co., 
68  N.  J.  L.  679.  54  A  827. 

[bl  TitanlTir  OT«r  tnwk  to  slnat 
ftppTOMtalnf  oar. — A  person  standing 
In  closa  proximity  to,  and  leaning 
over,  an  Interurban  traction  com- 
pany's track  In  order  to  signal  a 
rapidly  approaching  car  on  which  he 
desires  to  take  passage  contributes 
to  his  own  injury  precluding  recovery 
for  negligence  of  the  motorman  In 
falling  to  stop  the  car;  misjudging 
the  speed  of  the  car  and  being 
blinded  by  the  headlight's  glare  were 
elements  charging  him  with  his  peril 
rather  than  relieving  him  from  the 
Imputation    of    contributory  negli- 

Ssnce.  Meeker  v.  C.  D.,  etc..  Tract. 
0..  31  Oh.  Clr.  Ct.  346. 
[c]  Btandlnff  wltb  bMk  to  track. 
— (Ij  Where  a  passenger,  while 
standing  on  the  edge  of^  a  station 
platform  awaiting  a  train,  was  struck 
Dy  the  engine  bumper  which  pro- 
jected sllghUy  over  such  platform, 
the  fact  that  at  the  time  of  the  ac- 
cident ho  had  his  back  to  fho  tr&ln 
does  not  moke  hlm^  suilty  of  con- 
tributory negligence  as  a  matter  of 
law.  Campbell  v.  Taioo.  etc..  R. 
Co..  96  Miss.  309.  4S  S  618.  21  Ann 
C&0  1179.  (2)  A  person  cannot  be 
held  guilty  of  contributory  negli- 
gence as  a  matter  of  law  because  she 
stood  with  her  back  so  near  a  street 
car  track  that  she  was  struck  by  a 
projecting  rail  on  the  side  of  a 
street  car  for  which  she  was  wait- 
ing, where  she  had  knowledge  that 

Jrevlously  the  cars  stopped  just  be- 
ore  reaching  that  point,  and  went  no 
further,  and  did  not  know  of  the 
change  made  a  month  or  six  weeks 
before.  Loder  v.  Metropolitan  St. 
R  Co.,  S4  App.  DIv.  B91,  82  NTS 
967. 

6.  Denison,  etc.,  R.  Co.  v.  Craig, 
3S  Tex.  Civ.  A.  548,  80  SW  8G6. 

e;.  Evansvllle  R.  Co.  v.  Miller, 
(Ind.  A.)  Ill  NB  1031.  1033. 

"Such  passenger  cannot  be  charged 
with  contributory  negligence  as  a 
matter  of  law  by  reason  of  hla 
taking  a  position  on  such  platform 
too  near  a  passing  train  or  car,  un- 
less, as  aoove  Indicated,  he  had 
knowledge,  actual  or  constructive, 
that  by  taking  such  position  he  was 
exposing  himself  to  the  danger  of 
being  struck  or  otherwise  Injured  by 
such  train  or  car."  Evansvllle  R.  Co. 
V.  Miller,  supra. 

7.  U.  S. — Evans  v.  Southern  Fac. 
Co.,  202  Fed.  160.  120  CCA  448;  St. 
Louis,  etc.,  R.  Co.  v.  Whittle,  74 
Fed.  296.  20  CCA  196;  MacLeod  v. 
Graven,  73  Fed.  627.  19  CCA  616. 

Ala, — Bast  Tennessee,  etc.,  R.  Co. 
V.  Kornegay.  92  Ala.  228,  9  S  657. 

Arfc-^t.  Louis,  etc..  R.  Co.  v. 
Hutchinson,  101  Ark.  424,  142  SW 
627. 

Del.— MacFeat  v.  Philadelphia,  etc.. 
R.  Co..  21  Del.  62,  62  A  898. 


Ga. — Central  R.,  etc,  Co.  v.  Perry, 
E8  Ga.  461. 

111. — Haakins  v.  St.  Louie,  etc.,  R. 
Co.,  193  III.  A.  437;  McDonnell  v. 
Osborne,  191  111.  A.  460;  Roberts  v. 
Chicago,  etc.,  R.  Co.,  187  111.  A.  415; 
Kelly  v.  Chicago,  etc.,  R.  Co..  175 
111.  A.  196;  Chicago,  etc.,  R.  Co.  V. 
Weeks.  99  111.  A.  618  [aff  198  111. 
5B1.  64  NE  10391. 

Ind. — Pere  Marquette  R,  Co,  v. 
Strange,  171  Ind.  160,  84  NB  819,  85 
NB  1026.  20  LRANS  1041. 

Iowa, — Dleckmann  v.  Chicago,  etc.. 
R.  Co.,  106  NW  626;  Smith  v.  Chi- 
cago, etc..  R.  Co..  65  Iowa  33,  7  NW 
398  (passing  under  train). 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Smith,  135  Ky.  462,  122  SW  806; 
Bruff  V.  Illinois  Cent.  R.  Co.,  121  sW 
475,  24  LRANS  740;  Louisville,  etc.. 
R.  Co.  V.  Lawler,  107  SW  702,  32  KyL 
994  [reh  den  109  SW  908,  83  KyL 
302]  (contributory  negligence  as  a 
matter  of  law). 

La. — Weeks  v.  New  Orleans,  etc., 
R.  Co.,  40  La.  Ann.  800.  6  S  72.  8 
AmSR  660;  Moaes  v.  Louisville,  etc., 
R.  Co.,  39  La.  Ann.  849,  2  8  667.  4 
AmSR  231. 

Md. — Baltimore,  etc.,  R.  Co.  v. 
State,  63  Md.  136. 

Mass. — Hammond  v.  Boston  Bl.  R. 
Co.,  222  Mass.  270,  110  NE  266;  Rob- 
erts V.  New  Tork.  etc.,  R.  Co.,  175 
Mass.  296,  68  NB  669:  Young  v.  New 
York,  etc.,  R.  Co.,  171  Mass.  33,  60 
NB  455,  41  LRA  193  (crossing  In 
front  of  train  known  to  be  approach- 
ing); Winslow  V.  Boston,  etc.,  R.  Co., 
165  Mass.  264,  42  NE  1133;  Debblns 
V.  Old  Colony  R.  Co.,  154  Mass.  402, 

28  NE  274 

Mich. — French  v.  Detroit,  etc.,  R. 
Co..  89  Mich.  637,  60  XW  914 

Minn. — De  Kay  v.  Chicago,  etc..  R. 
Co.,  41  Minn.  178.  43  NW  182.  IC  Am 
SR  687,  4  LRA  632. 

Mo. — ^Kreis  v,  Missouri  Pac,  R,  Co., 
181  Mo.  633,  33  SW  64,  1150-  Burn- 
ham  V.  Chicago,  etc.,  R.  Co.,  175  Mo. 
A.  286,  162  SW  300. 

Nebr. — Chicago,  etc.,  R.  Co.  v. 
Lagerkrana.  65  Nebr.  566,  91  NW  358, 
96  NW  2:  Union  Pac.  R.  Co.  v.  Sue, 
26  Nebr.  ^72,  41  NW  801. 

N.  H. — Murch  v.  Concord  R.  Corp., 

29  N.  H.  9,  61  AmD  631. 

N.  Y. — Lewis  V.  Delaware,  etc.. 
Canal  Co.,  145  N.  T.  508.  40  NB  248; 
Davenport  v.  Brooklyn  City  R.  Co., 
100  N.  Y.  632,  3  NB  306:  Gonzales  v. 
New  York,  etc.,  R.  Co.,  33  N.  Y.  440. 
98  AmD  68;  Griffith  v.  Long  Island 
R.  Co.,  147  App.  Div.  693,  132  NYS 
641  [granted  148  App.  Div.  929,  133 
NYS  11241;  Engler  v.  International 
R.  Co.,  138  App.  Div.  669,  122  NYS 
841:  Van  Ostrand  v.  Delaware,  etc., 
Co..  112  App.  Div.  783,  99  NYS  648; 
Copeland  v.  Metropolitan  St.  R.  Co.. 
78  App.  DIv.  418,  78  NYS  1064  [aff 
177  n;  Y.  570  mem,  69  NB  1121 
mem]:  Albrecht  v.  New  York  Cent., 
etc.,  R.  Co..  64  App.  Dfv.  636,  66 
NYS  605  [aff  166  N.  Y.  622  mem,  59 
NE  1118  mem];  Hempenstall  v.  New 
York  Cent.,  etc..  R,  Co..  82  Hun  285. 
31  NYS  479;  Dale  V.  Brooklyn  City, 
etc.,  R.  Co..  1  Hun  146.  3  Thompa. 
&  C.  686  [aft  60  N.  Y.  638  mem]:  Hal- 
pin  V.  Third  Ave.  R.  Co.,  40  N.  Y. 
Super.  176. 

Oh.— Smith  V.  Pittsburg,  etc.,  R. 
Co..  34  Oh.  Cir.  Ct.  222  [aff  88  Oh.  St. 
586,  106  NE  10771;  Lake  Shore,  etc., 
R.  Co.  V.  Hotchkiss,  24  Oh.  Clr.  Ct. 
431. 

Pa. — Lebrens  v.  Pennsylvania  R. 
Co.,  240  Pa.  496,  87  A  847;  Welsen- 
berg  v,  Lackawanna,  etc.,  R.  Co.,  237 
Pa.  33,  85  A  74:  Kohler  v.  Pennsyl- 
vania R.  Co..  136  Pa.  346,  19  A  1049; 
Bulby  T.  Philadelphia  Tract.  Co..  128 


Pa  559,  17  A  895,  12  AmSR  919. 

R,  I. — Raczelowskl  v.  New  York, 
etc.,  R.  Co.,  94  A  687:  Chaffee  v.  Old 
Colony  R.  Co.,  17  R.  I.  658,  24  A  141. 

Tenn. — King  v,  Tennessee  Cent.  R. 
Co.,  189  Tenn.  44,  164  SW  1181,  51 
LRANS  618. 

Tex. — St.  Louis  Southwestern  R, 
Co.  V,  Casseday,  (Civ.  A.)  48  SW  6 
[rev  on  other  grounds  92  Tex.  525,  60 
SW  125];  Smith  v.  Gulf,  etc..  R.  Co., 
61  Tex.  Civ.  A,  225.  128  SW  1177: 
Pillow  v.  Texarkana,  etc..  R.  Co.,  55 
Tex.  Civ.  A.  597,  119  SW  128;  San- 
chez V.  San  Antonio,  etc..  R.  Co.,  3 
Tex.  Civ.  A.  89.  22  SW  242. 

Va. — Pendleton  v.  Richmond,  etc., 
R.  Co.,  104  Va.  813,  62  SB  674. 

Wash. — Cameron  v.  Union  Trunk 
Line.  10  Wash.  507.  39  P  128. 

W.  Va. — Lawry  v.  Baltimore,  etc., 
R.  Co..  74  W.  Va.  791,  82  SB  1101. 

Wis. — Hartwig  v.  Chicago,  etc.,  R. 
Co..  49  Wis.  358,  6  NW  865  (falling 
into  cattle  guard,  free  from  contribu- 
tory negligence). 

Can. — Jones  v.  Grand  Trunk  R. 
Co..  18  Can.  S.  C.  696  [aff  16  Ont.  A. 
371. 

[a]  WlMT*  tlie  xailioad  tra<A  Is 
tlis  usual  and  onlr*  praottoabl*  roato 

by  which  a  passenger  may  go  from 
the  station  to  his  train,  the  railroad 
company  will  not  be  heard  to  say 
that  a  passenger,  by  taking  such 
route,  becomes  guilty  of  negligence. 
Chicago,  etc.,  R.  Co.  v.  Lagerkrana, 
65  Nebr.  566.  91  NW  358,  95  NW  2. 

[b]  PersoBis  orosslnf  railroad 
tracks  are  bound  reasonably  to  use 
all  of  their  senses  for  the  prevention 
of  accident,  and  also  to  exercise  atl| 
such  reasonable  caution  as  ordinarily 
prudent  and  careful  persons  would 
exercise  In  like  circumstances.  Mac- 
Feat  V.  Philadelphia,  etc..  R.  Co..  21 
Del.  52,  62  A  898. 

[c]  A.  porson  approaoUag-  a  taU- 
road  orossliiff  to  take  a  train  is 
bound  to  know  that  it  is  a  place  of 
danger.  MacFeat  v.  Philadelphia, 
etc..  R.  Co.,  21  Del.  52.  62  A  898. 

[d]  Fasslnf  twtween  freiglit  oars 
ready  to  be  put  In  motion., — where  a 
person  of  mature  years  knows  that 
a  freight  train  is  standing,  ready  to 
move,  between  himself  and  a  paesen- 
ger  train,  and  that  his  passing  In  the 
nighttime  between  two  of  the  cars 
may  not  be  seen  by  those  managing 
the  train,  and  he  gives  no  notice  of 
his  Intention  so  to  pass  and  Is  In- 
jured in  such  attempt,  he  is  guilty 
of  such  negligence  as  to  defeat  a  re- 
covery. Chicago,  etc..  R.  Co.  v. 
Dewey.  26  111.  255,  79  AmD  374. 

[e]  Orosslnff  traoks  diagonally^— 
A  pedestrian  who.  after  signaling  an 
approaching  car  about  half  a  block 
away  to  stop  at  a  customary  place 
for  taking  passengers,  proceeds  diag- 
onally across  the  tracks  to  such 
place,  assuming  that  the  motorman, 
as  the  car  approaches  the  stopping 
place,  will  use  reasonable  care  to 
permit  her  to  cross  in  safety,  la  not 
negligent  as  a  matter  of  law  for 
falling  to  look  behind  her  after  she 
started  In  her  diagonal  course  across 
the  tracks,  Copeland  v.  Metropoli- 
tan St.  R.  Co.,  78  App.  Div.  418,  78 
NYS  1064  [aff  177  N.  Y.  570  mem.  69 
NE  1121  mem]. 

8.  U.  S.— Chicago,  etc..  R.  Co.  v. 
Lowell,  161  U.  S.  209.  14  SCt  281,  38 
L.  ed.  131. 

111.— Illinois  Cent.  R.  Co.  v.  Ober- 
hoefer,  76  111.  A.  672. 

Mass. — ^Young  v.  Old  Colony  R. 
Co.,  156  Mass.  178.  30  NE  560;  For- 
syth V.  Boston,  etc..  R.  Co.,  103  Hass. 
510;  Bancroft  v.  Boston,  eta.  R. 
Corp.,  97  Mass.  ^76;^  _ 
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But  a  passenger  who  is  in  the  act  of  going  to  or 
leaving  the  train  at  a  place  where  there  is  an  ex- 
press or  implied  invitation  for  him  so  to  do,  as 
where  it  is  necessair  for  him  to  cross  the  tracks, 
may  assume  that  the  railroad  company  will  so 
operate  its  other  trains,  or  otherwise  perform  its 
duty,  as  not  to  put  him  in  peril,*  and  he  is  not 
under  the  same  oblation  to  look  out  for  his  own 
safety  by  looking  and  listening  as  is  incuqibent  in 


general  on  a  person  who  approaches  a  railroBd  track 
with  intent  to  cross  it;"  and  accordingly  it  has 
been  held  that  it  is  not  contributory  n^ligence 
per  se  for  a  passenger  in  passing  &om  the  depot 
to  the  train,  or  vice  versa,  to  attempt  to  cross  an 
intermediate  track  without  first  looking  and  lis- 
tening for  the  purpose  of  ascertaining  whether  a 
train  is  approaching  or  not,  but  the  question  is  or- 
dinarily one  for  the  jury  to  decide  under  all  the 


R.  Co.,  158  Mich.  226,  X22  NW  536; 
Spaven  v.  Lake  Shore,  etc.,  R.  Co., 
180  Mich.  579.  90  NW  325. 

MtsB. — Illinois  Cent.  R.  Co.  v. 
Strauss,  75  Miss.  S67,  22  S  822. 

N.  J. — Abbott  V.  Delaware,  etc.,  R. 
Co..  66  N.  J.  L.  310,  47  A  688. 

N.  T.— Rlcciardaill  v.  New  York 
Cent.,  etc.,  R.  Co.,  16S  App.  DIv.  162, 
150  NTS  693. 

[a]  ZUiutntlons. — (1)  A  railroad 
company  which  has  provided  a  sta- 
tion room  and  platform  for  the  use 
of  those  who  ioave  occasion  to  de- 
part from  and  to  anter  its  trains  is 
not  liable  to  a  person  who,  before  the 
arrival  of  the  train,  leaves  the  plat- 
form, and,  while  walking  unnecessa- 
rily on  an  adjacent  track.  Is  Injured 
by  a  switch  engine  of  another  rail- 
road company.  Spaven  v.  L,ake 
Shore,  etc.,  R.  Co.,  130  Mich.  579,  90 
NW  S26.  (2)  Where  a  woman  hav- 
ing an  opportunity  to  make  Inquiries 
about  the  train  she  Is  to  take  falls  ao 
to  do,  and  then  attempts.  In  broad 
daylight  to  cross  the  tracks  in  front 
of  an  approaching  train  which  she 
sees  and  which  Is  only  a  short  dis- 
tance away,  and  is  struck  by  the 
engine  and  Injured,  the  company 
having  made  no  provision  and  held 
out  no  invitation  for  ber  to  cross 
where  she  did,  she  cannot  recover  in 
an  action  for  damages  against  the 
railroad,  and  the  fact  that  others 
crossed  the  railroad  track  at  the 
place  where  she  ettemnted  to  cross 
and  was  injured  constitutes  no  ex- 
cuse in  the  absence  of  any  planking 
or  Invitation  by  the  railroad,  or  proof 
±hat  the  place  was  known  to  or  ac- 
'qulesced  In  by  the  railroad  as  a 
crossing.  Tonng  v.  Old  Colony  R. 
Co.,  16S  Mass.  178,  30  HE  560.  <3) 
Where  there  was  a  space  of  but  four 
feet  between  the  rear  ends  of  two 
trains  standing  on  the  same  track, 
and  overdue  to  start.  It  was  con- 
tributory negligence  for  a  passenger, 
wlstilng  to  inquire  the  reason  of  de- 
lay, to  alight  and  to  undertake  to 

Eass  between  the  two  trains,  there 
eing  an  opening  at  a  street  crossing 
fifty  yards  away,  and  the  station  be- 
ing near  by  on  the  side  of  the  train 
on  which  the  passenger  alighted. 
Illinois  Cent  R.  Co.  V.  StrauBB,  7B 
Miss.  S87,  22  8  822. 

[b]  Oostom  of  erosBlnff  track  ao- 
qusMMl  in  1^  oar>ler..~-^ere  is  no 
obligation,  as  a  matter  of  law,  on  the 
part  of  a  passenger  alighting  at  a 
station  at  night,  to  take  a  street  on 
his  way  home  which  passes  under 
the  track,  and  which  is  unlighted. 
unimproved,  and  marshy,  where  it  Is 
shown  that  It  was  customary  for  all 
persons  leaving  on  the  side  of  the 
Crack  on  which  the  passenger 
alighted  to  cross  over,  and  that  this 
custom  was  well  known  to  defend- 
ant, but  the  question  was  one  for  the 
Jury  to  decide  under  all  the  circum- 
stances of  the  case.  Chicago,  etc., 
R.  Co.  V.  Lowell,  161  U.  S.  209,  14 
set  281,  38  L.  ed.  181. 

9.  U.  S. — ^Warner  v.  Baltimore, 
etc..  R.  Co.,  168  U.  S.  839.  18  SCt  88, 
42  L.  ed.  491  [rev  7  App.  (p.  C.)  79]; 
Richmond,  etc..  R  Co.  v.  Powers,  149 
U.  S.  43,  13  SCt  748,  37  L.  ed.  642; 
Delaware,  etc.,  R.  Co,  v.  Price,  221 
Fed.  848.  137  CCA  406  [certiorari 
den  238  U.  S.  G36,  35  SCt  939,  69  L. 
cd.  1500];  Atlantic  City  R.  Co.  v. 
niegg,  183  Fed.  218,  106  CCA  478: 
Chesapeake,  etc..  R.  Co.  v.  King,  99 
Fed.  261.  40  CCA  432,  49  LRA  102; 
Alabama  Great  Southern  R.  Co.  v. 
Cogglnfl,  88  Fed.  466,  32  CCA  1. 


Ark. — SL  Louis,  etc.,  R.  Co.  v. 
Cleere,  76  Ark.  377,  88  BW  996:  St 
Louis,  etc.,  R.  Co.  v.  Johnson,  69 
Ark.  122.  26  SW  693. 

Del. — MacFeai  v.  Philadelphia, 
etc.,  R  Co..  21  Del.  62,  62  A  898. 

Ga.— Atlanta  Cons.  St.  R.  Co.  t. 
Bates,  103  Ga.  3S3,  30  SE  41. 

111. — Chicago,  etc.,  R.  Co.  v.  Ryan, 
166  111.  88,  4S  N:e:  208  LafT  62  111.  A. 
264];  Chicago,  etc.,  R.  Co.  v.  Wilson, 
63  111.  167;  Pennsylvania  Co.  v. 
Keane.  41  111.  A,  817  [aff  143  111.  172. 
52  NE  260]. 

Ind.— Stowera  v.  Citizens'  St.  R. 
Co.,  21  Ind.  A.  484,  62  NE  710. 

Ky. — Illinois  Cent.  R.  Co.  t.  Proc- 
tor, 122  Ky.  »2,  89  SW  714,  28  KyL 
598. 

La. — Mahnke  v.  New  Orleans  City, 
etc..  R.  Co.,  104  La.  411,  29  S  62. 

Md. — Baltimore  Tract.  Co.  v. 
Helms.  84  Md.  616,  S8  A  119,  36  LRA 
216. 

Mass. — ^Hunt  v.  Old  Colony  St.  R. 
Co..  206  Mass.  11,  91  NE  883;  Con- 
nolly V.  New  York,  etc..  R.  Co..  158 
Mass.  8,  32  NE  937;  Mayo  v.  Boston, 
etc.,  R.  Co..  104  Mass.  137;  ChaJtee  v. 
Boston,  etc.,  R.  Co.,  104  Mass.  108; 
Gaynor  v.  Old  Colony,  etc.,  R.  Co., 
100  Mass.  808,  97  AmD  96;  Warren 
v.  Fltchburg  R.  Co.,  S  Allan  227,  86 
AmD  700. 

Minn.-^Fonda  v.  St.  Paul  City  R. 
Co..  71  Minn.  488,  74  NW  166,  70  Am 
SR  341. 

Miss. — Illinois  Cent.  R.  Co.  v. 
Daniels.  96  Miss.  814,  60  S  721,  27 
LRANS  128  and  note. 

Mo. — Lenix  v.  Missouri  Pac,  R.  Co., 
76  Mo.  86. 

N.  J.— Klein  v.  Jewett,  26  N.  J.  Bq. 
474  [aft  27  N.  J.  Eq.  660]. 

N.  Y.- — Beecher  v.  Long  Island  R. 
Co.,  161  N.  T.  222.  66  NE  899;  Dlstler 
V.  Long  Island  R.  Co.,  151  N.  T.  424, 
45  NE  937,  36  LRA  762;  Copeland  v. 
Metropolitan  St.  R.  Co.,  78  App.  Div. 
418,  79  NY3  1054  [aff  177  N.  T, 
570  mem,  69  NE  1121  mem];  Jewell 
V.  New  York  Cent.,  etc.,  R.  Co.,  27 
App.  Dtv.  600,  60  NYS  848;  Landrl- 


San  V.  Brooklyn  Heights  R.  Co..  23 
pp.  DIv.  43,  48  NYS  464;  Allensa 
V.  Brie  R.  Co.,  78  Misc.  869,  188  NTS 
1024. 

Pa. — Lee  v.  Baltimore,  etc.,  R.  Co., 
246  Pa.  fi<6,  92  A  719;  Struble  v. 
Pennsylvania  Co.,  226  Pa.  118.  75  A 
17:  Kelfner  v.  Pittsburg,  etc.,  R.  Co., 
223  Pa.  60.  72  A  263;  Harper  v.  Pitts- 
burg, etc.,  R.  Co.,  219  Fa.  868,  68  A 
831;  Glrton  v.  Lehigh  Valley  R.  Co., 
199  Pa.  147.  48  A  970;  Flanagan  v. 
Philadelphia,  etc.,  R.  Co..  181  Pa.  287, 
87  A  341. 

R.  I. — Chaffee  v.  Old  Colony  R.  Co., 
17  R.  I.  668,  24  A  141. 

Vt.— Wiley  v.  Rutland  R.  Co.,  86 
Vt.  604,  86  A  808. 

Wash. — Smith  v.  Union  Trunk 
Line,  18  Wash.  361.  61  Pa.  400,  46 
LRA  169. 

Wis. — Karr  v.  Milwaukee  Light, 
etc.,  Co..  132  Wis.  682,  113  NW  62, 
122  AmSR  1017,  12  LRANS  288. 

[a]  Signal  devioe  as  luvltatloa  to 
OKWs  traok. — ^Where  an  electric  rail- 
road company  maintained  between 
its  parallel  tracks  a  ntght  signal  de- 
vice with  directions  to  passengers  to 
hold  up  the  handle  thereof,  which 
caused  a  light  to  appear,  until  a  car 
came  in  sight,  and  passengers  boarded 
the  cars  only  from  the  outside  rail 
of  each  track,  the  device  was  an  in- 
vitation to  passengers  to  cross  the 
track  to  give  the  signal  and  to  re- 
cross  to  board  the  car.  Karr  v.  Mil- 
waukee Light,  etc..  Co.,  132  Wis.  662, 


113  NW  62,  122  AmSR  1017,  11  LRA 

NS  283. 

[b]  Hole  In  emwwallc  Twtw— ai 
trsafcs.  Where  a  passenger  who, 
after  alighting  from  a  street  oar  at 
night  and  while  proceeding  across 
the  company's  track  to  her  destina- 
tion, looKed  for  cara  on  such  track 
to  make  certain  that  she  would  not 
cross  the  track  In  front  of  an  ap- 
proaching car,  fell  into  a  hole  on  the 
crosswalk  between  the  tracks,  she 
Is  not  negligent  as  she  had  a  right 
to  assume  that  the  crossing  was  safe, 
and  It  was  her  duty  to  look  before 
crossing  the  track  for  approaching 
cars.  Mahnke  v.  New  Orleans  City, 
etc.,  R.  Co.,  104  La.  411,  29  3  52. 

10.  U.  S. — ^Warner  v.  Baltimore, 
etc.,  R  Co.,  168  U.  S.  839,  18  SCt  «8, 
42  L.  ed.  491  [rev  7  App.  (D.  C.>  791; 
Chesapeake,  etc.,  R.  Co.  v.  King,  99 
Fed.  261,  40  CCA  482,  49  LRA  102: 
Graven  v.  MacLeod,  92  FedL  846,  35 
CCA  47. 

Ark.-^L  liOufB,  etc.,  R.  Co.  v. 
Hutchinson,  101  Ark.  424.-  142  SW 

527. 

Colo. — Atchison,  etc.,  R.  Co.  v. 
Shean.  18  Colo.  8«8.  S3  P  108.  20 
LRA  729. 

111. — Pennsylvania  Co.  v.  McCaff- 
rey, 178  111.  169,  60  NE  718;  Chicago 
Clly  R.  Co.  V.  Robinson,  127  111.  9, 
18  NE  772.  11  AmSR  87.  4  LRA  126. 

Kan. — Coon  v.  Atchison,  etc..  R. 
Co.,  82  Kan.  311,  108  P  85,  27  LRANS 
1013. 

La. — Conway  v.  New  Orleans  City, 
etc.,  R.  Co..  Bl  La.  Ann.  146,  24  S 
780;  Weeks  v.  New  Orleans,  etc.,  R. 
Co.,  40  La.  Ann.  800,  S  S  72,  8  AmSR 
560. 

Md.— BalUmore,  etc..  R.  Co.  v. 
State,  81  Md.  371,  32  A  201:  Philadel- 

Shla,  etc.,  R.  Co.  v.  Anderson,  72 
[d.  619,  20  A  2,  20  AmSR  483,  8 
LRA  673:  Baltimore,  etc.,  R.  Co.  t. 
State,  60  Md.  449. 

Mo. — McDonald  v.  Kansas  City, 
etc..  R.  Co..  127  Mo.  38,  29  SW  848. 

11.  J.— AtlanUc  aty  R,  Co.  v. 
Goodin,  82  N.  J.  U  394.  42  A  833,  72 
AmSR  662,  45  LRA  671. 

N.  T. — Parsons  v.  New  York  Cent, 
etc.,  R.  Co.,  113  N.  T.  856.  21  NE  148, 
10  AmSR  460,  8  LRA  683;  Brasselt 
v.  New  York  Cent.  etc..  R.  Co..  84  N. 
Y.  241;  Warfleld  v.  New  York.  etc.. 
R.  Co.,  8  App.  DIV.  479,  40  NYS  788. 

Oh.— Cincinnati  St  R.  Co.  v.  Snell. 
54  Oh.  St  197,  43  NE  207,  32  LHA 
276. 

Pa. — Struble  v.  Pennsylvania  Co., 
2S6  Pa  118,  75  A  17;  Kelfner  v. 
Pittsburg,  etc.,  R  Co..  223  Pa.  60, 
72  A  25f:  Belts  v.  I«high  Valley  It- 
Co.,  191  W.  87B.  48  A  162,  46tRA 
261:  Pennsylvania  R.  Co.  ▼.  White, 
88  Pa.  327. 

Tex. — Oulf,  etc..  R.  Co.  v.  Morgan, 
26  Tex.  Civ.  A.  878,  64  SW  688. 

See  also  supra  I  1840. 

"  There  is  a  difference  between  the 
care  and  caution  demanded  in  cross- 
ing a  railroad  track  on  a  hi^way 
and  In  crossing  while  at  a  depot  of  a 
railroad  company  to  reach  the  cars. 
No  absolute  rule  can  be  laid  down 
to  govern  the  paiisenger  In  the  latter 
case  under  all  circumstances.  While 
a  passenger  has  a  rlrht  to  pass  from 
the  depot  to  the  train  on  which  such 
passenger  intends  to  travel,  and  the 
company  should  furnleh  reasonable 
and  adequate  protection  against  ac- 
cident In  the  enjoyment  of  this  privi- 
lege, the  nasfenger  is  bound  to  exer- 
cise proper  care,  prudenceand  cau- 
tion In  avoiding  danger.  The  degree 
of  care  and  caution  must  be  governed 
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facts  and  circoxnataneea  of  the  ease."  But  this  rule 
does  not  apply  where  there  is  no  invitation  or  in- 
ducement to  cross,"  as  where  the  ear  or  train  is 
not  standing  at  a  place  appointed  by  the  carrier 
for  the  ekit  or  entrance  of  passei^^ers,**  or  where 
the  passmger  alights  from  the  wrong  side  of  a 
train;^'  nor  does  it  apply  where  the  passenger  is 


warned  of  an  approaching  train,  such  as  by  the 
closing  of  platform  gates?'  In  case  the  circum- 
stances are  such  that  a  person  crossing  a  track 
at  a  station  is  not  bound  to  look  for  trains,  the 
fact  that  he  does  look  but  does  not  look  effectually 
so  as  to  see  an  approaching  train  does  not  of  itself 
make   him   guilty  of   contributory  n^Iigence.^* 


In  all  caMa  by  th»  extent  of  the  peril 
to  be  encountered  and  tlie  circum- 
stances attending  the  exposure." 
Ternr  v.  Jewett,  78  N.  Y.  838,  844 

[a]  BeHawee  cm  rale  of  oonpanr. 
— ^he  failure  of  a  iwssenffer  about 
to  cross  the  tnck  at  a  station  In 
order  to  take  his  train  to  stop,  look, 
and  listen  for  other  trains  is  not, 
as  a  matter  of  law  oontributonr 
neicllsence  where  he  knew  of  and 
relied  on  a  rule  of  the  cu-rler  requlr- 
ing  a  train  approaohijig  a  etatlon 
where  another  train  Is  receiving  or 
discharfflns  iwaseneera  to  stop  before 
reaching  the  station,  and  not  to  pro- 
ceed until  the  other  train  baa  moved 
away  or  a  signal  has  been  riven  to 
approach.  BetU  v.  Z^hijrii  Valley 
H.  Co.,  191  Pa.  576,  48  A  tit.  46  LZt& 
261. 

It.    U.  8. — Chicaso,  etc.  R.  Co.  v. 


Stepp,  164  Fed.  78E,  90  CCA  431,  22 
LRANS  360  [aff  161  Fed.  908]; 
Oraven  v.  McLeod,  92  Fed.  848,  is 

CCA  47. 

Ala. — Birminsham  R.,  etc,  Co.  v. 
liandrum,  1G3  Ala.  192.  46  S  198,  127 
AmSR  25. 

Colo. — Atchison,  etc.,  R.  Co.  v. 
Shean,  18  Colo.  368,  83  P  108,  20 
LRA  729. 

111. — Chicago  Terminal  Transfer  R. 
Co.  v.  SchmeTlinc,  197  III.  619,  64  NB 
714  [arc  99  111.  A.  677]:  Sorenson  T. 
Illinois  Cent.  R.  Co.,  166  111.  A  606; 
Illinois  Cent  K.  Co.  v.  Johnson,  123 
111.  A.  300  [rev  on  other  grounds  £21 
IlL  42.  77  NE  692];  Pennsylyania  Co. 
v.  Keane.  41  111.  A.  817  faff  148  111. 
172.  32  NE  260]. 

Kan. — Saunders  v.  Atchison,  etc, 
R.  Co.,  96  Kan.  637,  148  P  667;  Coon 
T.  Atchison,  etc.,  R.  Co.,  82  Kan.  Sll, 
108  P  86,  27  LRAN8  1013. 

Ky.~Illinois  Cent.  R.  Co.  t.  Proo- 
tor.  122  Ky.  82,  89  SW  714,  88  KyL 
698. 

La.— Conway  v.  New  Orleans  City, 
etc.,  R.  Co..  61  La.  Ann:  148,  24  S 
780. 

Md. — Philadelphia,  etc.,  R.  Co.  v. 
Anderson.  72  Md.  619,  20  A  2,  20 
AmSR  483,  8  LRA  67S. 

Hass. — Chalfee  v.  Boston,  etc.,  R. 
Cora.,  104  Mass.  108.' 

Miss. — Illinois  Cent  R  Ca  v. 
Daniels.  98  Miss.  S14,  60  8  721,  27 
LRANS  128  and  note. 

N.  J. — Redhing  v.  Central  R.  Co.. 
68  N.  J.  L.  641.  64  A  431;  Atlantic 
City  R.  Co.  V.  Qoodin,  62  N.  J.  L.  394, 
42  A  333.  72  AmSR  652.  45  LRA  671: 
Jewett  V.  Klein,  27  N.  J.  Eq.  650. 

N.  T. — Beecher  v.  Long  Island  R, 
Co.,  161  N.  T.  222.  56  NE  899-  Biff- 

fers  V.  New  York  Cent.,  etc..  R.  Co., 
57  App.  Div.  245.  141  NYS  827; 
Jewell  V.  New  York  Cent.,  etc.,  R 
Co..  27  App.  Dir.  600.  60  NYS  848. 

Pa. — Flanasan  v.  Philadelphia,  etc., 
R.  Co..  181  Pa.  237.  37  A  341;  Penn- 
sylvania R.  Co.  V.  White.  88  Pa.  827; 
Glrton  V.  Lehigh  Valley  R.  Co.,  17  Pa. 
Super.  143. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Morgan, 
26  Tex.  Civ.  A.  378,  64  SW  688. 

Vt. — Wiley  V.  Rutland  R.  Co.,  86 
Vt.  504.  86  A  808. 

Va. — Washington,  etc.,  R.  Co.  v. 
Vaughan,  111  Va.  785,  69  SE  1035. 

Wis. — Karr  v.  Milwaukee  Light, 
etc.,  Co..  132  Wia.  662.  113  NW  62. 
122  AmSR  1017,  13  LRANS  283. 

But  see  Hall  v.  Southern  R.  Co..  88 
8.  C.  430.  70  3E  1039  (holding  that 
a  paseenger  was  guilty  of  contribu- 
tory negligence,  barring  recovery  for 
injury  through  being  struck  by  a 
train,  where,  without  looking  or  lis- 
tening, he  attmnpted  to  cross  a  track 
at  a  passenger  station  to  reach  his 
train):  Gregg  v.  Northern  Pac.  R. 
Co..  49  Wacdi.  188,  94  P  911  (holding 


that 

COOd 


where  a  person  posseaslng 
eyesight    and    hearing,  ana 


fiimlliar  with  the  surroundings, 
stepped  on  a  railroad  track  with  a 
view  of  crossing  the  track  to  board 
a  train,  and  did  not  stop,  look,  or 
listen  for  a  train,  he  was  guUty  of 
contributory  negligence  a^  a  matter 
of  law), 

£a]  TUB  doetilM  liaa  liesa  atstod 
M  followBi  That  if  a  passenger, 
passing  from  a  station  house  in  the 
direct  and  usual  course  to  enter 
the  cars  which  are  waiting  to  re- 
ceive passengers,  Is  obliged  by  the 
location  of  the  tracks  to  pass  over 
a  track  that  is  unoccupied,  he  has 
a  right  to  rely  to  some  extent  on 

firoper  and  usual  signals  of  wani- 
ng to  be  given  by  trains  or  cars 
passing  the  unoccupied  tratUc  at  such 
a  place  and  under  such  circum- 
stances, and  the  fact  that  a  passen- 
ger who  is  attempting  to  cross  a 
railroad  track  does  not,  at  the  In- 
stant of  stepping  on  It  look  to  as- 
certain whether  a  train  Is  approach- 
ing Is  not  conclusive  of  want  of  due 
care  on  his  part  Chaffee  v.  Boston, 
etc,  R  Corp.,  104  Mass.  108,  116.  (In 
this  ease  It  appeared  that  the  pas- 
sanger.  while  inUking  from  the  door 
of  the  passenger  room  to  the  place 
where  he  stepped  from  the  platform, 
looked  up  and  down  the  track  to  see 
If  It  was  (dear,  and  saw  nothing,  that 
the  night  was  dat4c.  and  that  Imme- 
diately after  stepping  from  the  plat- 
form on  the  track  he  was  struck  and 
injured  by  a  passing  hand  car 
which  had  no  light  on  it  The  court 
said:  "There  Is  evidence  in  this, 
that  the  plaintiff.  In  the  act  of  cross- 
ing, was  thoughtful  of  the  danger  to 
which  he  was  exposed,  and  was  In 
the  exercise  of  some  degree  of  care 
with  reference  to  it  Whether  it  was 
due  care  under  all  the  circumstances, 
applying  as  the  measure  of  due  care 
the  rule  that  it  must  l>e  such  care 
as  men  of  common  prudence  usually 
exercise  In  positions  of  like  expos- 
ure and  danger,  waa  a  question  for 
the  Jury.  It  cannot  be  maintained, 
as  matter  of  law,  that  the  plain- 
tiff was  negligent  in  not  looking  up 
and  down  tne  track  at  the  moment 
when,  in  a  dark  night,  he  stepped 
from  the  platform  upon  it"). 

[b]  Oolng  from  txaln  to  MMar 
station. — The  rule  of  the  text  has 
been  held  to  apply  to  a  passenger 
who,  while  on  a  continuous  journey, 
is  injured  by  a  passenger  train  while 
he  is  crossing  a  track  for  the  pur- 
pose of  going  to  an  eating  station 
provided  oy  the  company  for  the  ac- 
commodation of  passengers,  the 
court  in  this  case  saying  tnat,  while 
leaving  a  train  for  this  purpose,  he 
does  not  cease  to  be  a  passenger  or 
lose  the  protection  of  those  regula- 
tions that  the  company  la  bound  to 
provide  for  hia  safety  while  on  its 
cars  and  when  rightfully  on  its 
depot  grounds,  and  the  same  rules 
of  law  can  be  invoked  for  hia  protec- 
tion under  such  circumstances  aa  are 
afforded  to  passengera  going  to  and 
from  Its  cars.  Atchison,  etc,  R.  Co. 
V.  Shean,  18  Ctelo.  368,  38  P  108,  20 
LRA  729. 

[c]  Knowledge  of  danger. — (1) 
The  fact  that  a  passenger,  alighting 
from  a  train  to  cross  a  track  between 
the  train  and  the  depot,  knew  that  a 
fast  train  was  due  on  the  intervening 
track,  but  did  not  stop  to  look  or 
listen,  does  not  per  se  constitute  con- 
tributory negligence.  Atlantic  City 
H.  Co.  V.  Goodln.  62  N.  J.  L.  394,  42 
A  883,  72  AmSR  662,  46  LRA  671. 
(2)  But  the  fact  that  a  piwaageway 
was  provided  by  an  electric  car  com- 
pay  from  a  platform  on  which  pas- 
sengers alighted  to  a  platform  on  the 
other  side  of  the  tracks  does  not  re- 
lieve the  passenger,  alighting  from 
one  oar  on  the  platform  and  passing 


behind  such  car  over  such  passage- 
way on  to  another  platform,  from  the 
duty  of  looking  for  a  car  approach- 
ing on  the  other  track  over  which  he 
knows  that  cars  constantly  pass. 
Yersack  v.  Lackawanna,  etc.,  R.  Co., 
221  Pa.  498,  70  A  887.  188  AmBR  746, 
18  LRANS  619. 

td]  PasseagsTs  on  a  freight 
train  on  which  their  live  stock 
Is  carried.  In  going  between  a 
caboose  and  the  depot,  are  required 
to  look  and  to  listen  when  about  to 
cross  an  Intervening  track,  their  ob- 
ligation being  greater  than  that  of 
persons  passmg  between  the  station 
platform  and  a  passenger  train  at  a 
stop  for  passengers.  Coon  v.  Atchi- 
son, etc.,  R.  Co.,  82  Kan.  211,  lOS  P 
85,  27  LRANS  1018. 

IX  Wheelwright  v.  Boston,  etc., 
R.  Co.,  135  Mass.  226;  Cincinnati,  etc, 
R  Co.  V.  Wagner.  15  Oh.  Clr.  Ct  896, 
8  Oh.  Clr.  Dec.  812. 

[a]  Thus,  where  there  waa  a  dou- 
ble track  In  front  of  the  station,  and 
four  or  five  Inches  of  snow  tiad 
fallen,  and  defendant's  employees 
had  cleaned  the  snow  at  places  con- 
venient for  passengers  to  cross  the 
flret  track,  and  where  plaintiff  who 
had  been  at  the  station  aome  time. 
In  going  to  a  train  on  the  second 
track  crossed  In  the  sngw,  In  the  day- 
time, without  good  reason  being 
shown  for  disregarding  the  cross- 
ings that  had  been  cleaned,  and 
tripped  on  the  rail  of  the  Hrst  track, 
he  waa  guilty  of  contributory  negli- 
gence. Cincinnati,  etc..  R.  Co.  v. 
Wagner,  16  Oh.  Clr.  Ct  896,  8  Oh. 
Cir.  Dec.  312. 

13.  DeKay  v,  Chicago,  etc..  R  Co., 
41  Minn.  178,  43  NW  182.  16  AmSR 
687,  4  LRA  682;  Battler  v.  Chicago, 
etc.,  R.  Co.,  71  Nebr.  218,  98  NW 
663:  Parsons  v.  New  York  Cent,  etc, 
R  Co.,  87  Hun  (N.  Y.)  128. 

[a]  Person  crossing  traok  from 
tnln  before  It  Is  stopped  at  stattoa. 
— ^Where.  on  the  arrival  of  a  passen- 

frer  train  at  a  station,  a  passenger 
eaves  the  same  before  it  Is  stopped 
and  before  any  Invitation  or  notice 
to  leave  the  train  has  been  given, 
and  after  alighting  safely  attempts 
to  cross  tracks  lying  between  the 
train  and  the  station  platform,  he  Is 
bound  to  use  the  same  care  In  at- 
tempting to  cross  such  tracks  as 
would  be  required  of  a  person  at- 
tempting to  cross  a  railroad  track 
on  a  highway.  Parsons  v.  New  York 
Cent,  etc.,  R  Co.,  37  Hun  (N.  Y.) 
128. 

14.  Chicago,  etc.,  R.  Co.  v.  Low- 
ell, 151  U.  S.  209.  14  set  281,  38  L. 
ed.  131;  Padley  v.  Baltimore,  etc..  R 
Co.,  163  Fed.  514,  S2  CCA  464;  Flana- 
ea-n  V.  Philadelphia,  etc.,  R.  Co.,  181 
Pa,  237,  37  A  341. 

[a]  Tot  emnple,  no  recovery  can 
be  had  for  Injuries  to  a  passenger 
who  was  familiar  with  defendant's 
depot  grounds  and  knew  that  there 
was  an  overhead  passageway  across 
the  tracks,  and  that  a  safe  platform 
had  been  provided  on  the  side  next 
to  the  depot,  where  he  alighted  from 
the  other  side  of  the  train,  and,  with- 
out stopping  to  look  or  listen, 
started  across  the  tracks  toward  a 
point  opposite  the  depot,  and  was 
struck  by  a  train  on  another  track. 
Flanagan  v.  Philadelphia,  etc.,  R  Co.. 
181  Pa,  237.  37  A  341. 

15.  Debblns  v.  Old  Colony  R  Co., 
164  Mass.  402.  28  NE  274. 

16.  Delaware,  etc..  R  Co.  v.  Price, 
221  Fed.  848.  187  CCA  406  Tcertlorail 
den  238  U.  8.  626,  86  8Ct  929.  69  L. 
ed.  1600]. 

(a]  Bmmob  for  nl*^"Wben. 
under  the  circumstmces.  the  daw  re- 
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Where  s  passei^r,  after  al^hting  from  a  street 
car,  goes  behind  the  car  and  attempts  to  cross  a 
parallel  track  without  takii^i;  proper  precautions  as 
to  looking  and  listening  for  an  approaching  car,  he 
is  guilty  of  contributory  n^ligence.'^  However, 
in  some  cases  the  circumstances  have  been  such  that 
the  conduct  of  plaintiff  was  held  not  to  constitute 
n^ligence  per  se,"  or  the  question  of  contributory 
negligence  was  held  to  be  one  for  the  jury.*^* 

1493]   2.  Boaiding  Train  or  Oax^-a.  In  Ctot- 


company  to  protect  the  passenger, 
without  rettulrlng  her  to  look,  it  la 
dlfllcult  to  conceive  why  the  rail- 
rood  company  should  be  relieved  of 
its  obligation  simply  because  the  pas- 
senger did  what  the  law  did  not  re- 
quire ber  to  do.  It  would  be  a 
harsh  rule  to  strip  a  passenger  of 
the  protection  which  under  the  cir- 
cumstances the  law  gives  her,  If  by 
extra  caution  she  happens  to  do 
something  to  care  for  herself  which 
she  is  not  required  to  do.  without  re- 

Sard  to  whether  she  In  fact  is 
lereby  apprised  of  the  danger  In 
which  she  is  placed  by  the  failure 
of  the  railroad  company  to  perform 
its  duty  to  her.  The  adoption  of 
such  a  rule  would  disturb,  if  not  de- 
stroy, vell-establlshed  rules  of  the 
law  of  negligence.  It  would  tend  to 
separate,  ana  thereby  withdraw  from 
one  or  the  other,  the  duty  to  exer- 
cise care  which  the  law  In  every 
situation  places  in  some  degree  upon 
both  the  passenger  and  the  railroad 
company.  It  would  make  the  pas- 
senger Dy  looking,  assume  the  sole 
responsibility  for  her  safety,  and  re- 
lieve the  railroad  company  of  all  re- 
sponsibility, which  In  point  of  law 
is  quite  as  wrong  as  the  converse  of 
the  proposition,  by  which  the  rail- 
road company  might  be  made  to  ac- 
cept the  whole  responsibility,  and 
thereby  become  a  guarantor  of  the 
passenger's  safety.  Such  rulings 
would  dispose  of  the  accepted  prin- 
ciple that,  for  the  safety  of  a  pas- 
senger, both  the  railroad  and  the 
passenger,  though  In  dllTerent  de- 
grees, are  required  to  exercise  a  care 
and  caution  commensurate  with  and 
to  be  determined  by  the  circum- 
stances of  the  place  and  occasion." 
I>elaware,  etc.,  R.  Co.  v.  Price,  281 
Fed.  848.  865,  137  CCA  406  [certio- 
rari den  238  U.  S.  6S6,  35  SCt  939,  S9 
L.  ed.  1500]. 

17.  Ala. — ^Blrmlngbanm  R.,  etc.. 
Co.  T.  Oldham.  141  Ala.  196,  87  S 
452,  3  AnnCas  33S  and  note. 

D.  C. — Harten  v.  Brightwood  R. 
Co..  18  App.  260. 

111. — Porter  v.  Chicago  City  R.  Co., 
187  111.  A-  28:  North  Chicago  St.  R. 
Co.  V.  Canfleld,  118  111.  A.  863. 

Ind- — Stowers  v.  Cittsens'  St.  R. 
Co.,  21  Ind.  A.  434,  62  NB  710. 

Kan. — Galloway  v.  Hutchinson  In- 
terurban  R.  Co..  97  Kan.  110,  154  P 
238;  Metropolitan  St.  R.  Co.  t.  Ryan, 
69  Kan.  638.  77  P  2«7. 

Md. — Baltimore  Tract.  Co.  v. 
Helms,  84  Md.  616.  16  A  118.  86  LRA 
216. 

Mich. — Clark  v.  Detroit  United  R. 
Co..    168    Mich.    457.    134    NW  463. 

N.  J. — Kagen  v.  Jersey  City,  etc.. 
St.  R.  Co..  74  N.  J.  L.  699,  67  A  24, 
11  LRANS  1058,  12  AnnCas  911. 

N.  T. — Wilson  v.  Rochester,  etc., 
R.  Co..  123  App.  niv.  90,  108  NTS 
117;  Landrigan  v.  Brooklyn  Heights 
R.  Co..  23  App.  Div.  43.  48  NTS  454. 

Or. — Smith  v.  City,  etc.,  R.  Co.,  29 
Or.  539.  46  P  136.  46  P  780. 

Pa. — Yeraack  v.  Lackawanna,  etc.. 
R.  Co.,  221  Pa.  493.  70  A  837,  128 
AmSR  746.  18  LRANS  619;  Gray  v. 
Ft.  Pitt  Tract.  Co..  198  Pa.  184.  47 
A  945. 

Tex. — Austin  Electric  R.  Co.  v. 
Lane.  65  Tex.  Civ.  A.  577,  120  SW 
1011. 

[a]  Where  a  person  allglitlnfr 
from  a  trolley  otur  passes  behind  » 
on  to  another  track  and  is  struck  by 
a  car  comlne  in  the  onpo.ilte  direc- 
tion, he  having  failed  to  look  before 
passing  on  the  track,  whether  the 


duty  which  the  company  owed  to 
him  as  a  passenger  just  discharged 
exceeded  that  wluch  It  owed  to  any 
other  person  attempting  to  cross  its 
track  18  not  Involved,  that  he  had 
been  a  passenger  not  relieving  him 
from  the  duty  to  take  reasonable 
care  for  his  safety.  Eagen  v.  Jersey 
City,  etc.,  St.  R.  Co.,  74  N.  J.  L.  699, 
67  A  24,  11  LRANS  1068,  12  AnnCas 
911  and  note. 

rbl  Allgtatlnff  in  mldOU  of  block. 
—It  Is  negligence  for  a  passenger  on 
a  street  car,  when  attempting  to 
alight  therefrom  in  the  middle  of  a 
block  and  at  a  point  where  the  cars 
are  not  accustomed  to  stop,  and 
while  the  same  is  in  motion,  to  fall, 
without  excuse,  to  look  and  listen 
for  a  car  approaching  from  the  oppo- 
site direction.  North  Chicago  St.  R. 
Co.  v.  Canfield.  118  111.  A.  353. 

Jc]  Xvles  of  eompany  as  to 
•tr  preoantlona.^ — ^Where  plaintld, 
on  alighting  from  a  street  car  at  a 
street  crossing,  passed  around  behind 
it,  and  on  a  parallel  track,  without 
looking  to  see  whether  there  was  a 
car  approaching  thereon,  and  was 
struck  and  injured  by  a  car  going  In 
the  opposite  direction,  the  question  of 
his  contributory  negligence  is  not  af- 
fected by  the  fact  that  the  rules  of 
the  company  required  the  car  to  stop 
on  meeting  another  which  had  stop- 
ped to  take  on  or  to  discharge  pas- 
sengers, and  also  to  sound  the  bell 
at  crossings,  which  was  not  done.  It 
not  appearing  that  such  rules  were 
customarily  observed,  or  that  plain- 
tiff relied  on  or  knew  of  tJiem.  Bir- 
mingham R.,  etc.,  Co.  V.  Oldham,  141 
Ala.  196,  87  8  452,  S  AnnCas  333  and 
note. 

18.  Atlanta  Cons.  St.  R.  Co.  v. 
Bates,  103  Oa.  833.  30  SE  41;  Stuckey 
V.  Dunham.  96  Kan.  427,  161  P  1107. 

19.  Louisville  R.  Co.  v.  Kennedy, 
162  Ky:  660.  172  SW  970.  AnnCas 
1916B  996  and  note;  Moore  v.  Metro- 
politan St.  R.  Co.,  (Mo.  A.)  180  SW 
408. 

[a]  lUiistrfttlon.^ — A  person,  pass- 
ing behind  a  west  bound  street  car 
from  which  she  had  just  alighted 
and  going  on  the  east  bound  track 
without  looking  for  an  approaching 
car,  was  not  guilty  of  contributoi-y 
negligence  as  a  matter  of  law. 
where  her  attention  was  directed  to- 
ward another  approaching  west 
bound  car,  and  her  view  of  the  east 
bound  car  which  struck  her  was  ob- 
scured by  the  standing  car,  as  she 
had  a  right  to  presume  that  proper 
warning  of  the  approaching  car 
would  be  given,  and  that  the  car 
would  be  under  proper  control,  and 
was  not  required  to  anticipate  neg- 
ligence on  the  part  of  those  tn 
charge  of  the  car.  and  hence  whether 
she  was  negligent  was  a  question 
for  the  jury.  Louisville  R.  Co.  v. 
Kennedy,  162  Ky.  560,  172  SW  970, 
AnnCaal916E  996. 

30.  Ark. — Huckaby  v.  St  IauIs, 
etc..  R.  Co.,  119  Ark.  179,  177  SW 
923, 

Ind. — Citizens'  St.  R.  Co.  v.  Merl, 
26  Tnd.  A.  284.  69  NB  491. 

Mass. — Ourley  v.  Springfield  St.  R, 
Co..  206  Mass.  534.  92  NB  714;  Lock- 
wood  V.  Boston  El.  R.  Co.,  200  Hass. 
637.  86  NE  934.  22  LRANS  483. 

Mo. — Scott  V.  Metropolitan  St.  R. 
Co..  138  Mo.  A.  196,  120  SW  131. 

N.  Y. — Walsh  V.  Interurban  St.  R. 
Co.,  60  Misc.  637,  98  NTS  656. 

[a]  Duty  not  to  vtsirt  until  pM- 
SMigw  safsly  aboard. — (1)  A  passen- 
ger attempting  to  board  a  train  after 


eraL  While  it  is  the  duty  of  a  carrier  to  provide 
safe  and  reasonable  means  of  ingress  to  its  cars  or 
other  vehicles  emplc^ed  for  the  carri^e  of  passen- 
gers, on  the  performance  of  which  duty  the  passen- 
ger has  a  rig^t  to  rely,"^  it  is  equally  the  duty  of  a 
passenger  in  boarding  the  same  to  use  the  means 
provided  with  reasonable  circumspection  and  caret 
what  is  such  care  depending  on  the  oirenmstanees 
of  the  particular  ease.'*  It  is  not  negl^ence  in 
itself  to  attempt  to  get  on  the  front  platform  of  a 

it  had  stopped  to  take  on  passengers 
and  during  the  reasonable  time  it 
was  supposed  to  allow  passengers  to 
board  assumed  no  risk  of  injury 
from  the  moving  of  the  train  so  as 
to  endanger  bis  safety.  Huckaby  v. 
St.  Louis,  etc.,  R  Co.,  119  Ark.  179. 
177  SW  921.  (8)  A  person  about  to 
take  passage  on  a  street  car  has  the 
right  to  rely  on  the  due  care  of  the 
company,  and  la  not  bound  to  antici- 
pate that  the  car  will  start  suddenly, 
and  throw  him  against  poles  in 
close  proximity  to  the  track.  Citl- 
sens'  St.  R.  Co.  v.  Merl,  26  Ind.  A. 
284,  69  NB  491,  <3)  Also,  a  Street 
railroad  passenger  may  assume  that, 
while  boarding  a  car  and  passing 
to  a  seat,  the  car  would  not  be 
started  until  all  danger  was  re- 
moved of  Its  running  so  near  to  a 
team  as  to  injure  htm.  Lockwood 
v.  Boston  El.  R.  Co..  200  Mas*.  637. 
86  NE  934,  22  LRANS  488. 

[b1  Stsp^iv  OB  nnnliw  boaxA. 
—where  a  passenger  steppea  on  the 
running  board  of  a  street  car,  and 
before  he  could  leave  the  running 
board  was  struck  by  the  foott>oard 
of  a  wagon  standing  near,  he  was 
not  guilty  of  contributory  nsgl^ence. 
Walsh  V.  Interurban  St.  R.  Co..  60 
Misc.  637,  98  NYS  666. 

[c1  Pasalaff  annnd  ou  to  "botxA 
It.— A  Street  car  passenger  who 
was  directed  to  change  cars  at  a  car 
barn  could  assume  that  the  way  he 
took  to  board  the  other  car  by  going 
around  to  the  other  side,  after  find- 
ing that  the  bars  on  one  side  were 
down,  which  was  the  ordinary  and 
natural  way  of  doing  so,  was  Baft 
and  unobstructed.  Gurlay  v.  Sprlnar- 
fleld  St.  R.  Co.,  206  Mass.  664.  92  NB 
714, 

Assnuptlon  of  risk  ffsnarallr  see 

supra  {  1481. 

81.  U.  S.— Root  V.  Catsklll  Moun- 
tain R.  Co.,  S3  Fed.  868. 

Ala. — Birmingham  R.,  etc,  Co.  v. 
Brannon,  132  Ala.  431,  31  S  623;  Ala- 
bama Great  Southern  R.  Co.  v.  Ar- 
nold, 80  Ala.  600,  2  S  337. 

Ark. — St  Louis,  etc..  R.  Co.  v. 
Hartung.  95  Ark.  220,  128  SW  1025. 

Cal.-^alls  V.  San  Francisco,  etc, 
R.  Co..  97  Cal.  114,  31  P  901:  Ward- 
law  V.  California  R.  Co.,  6  Cal.  Un- 
rep.  Cas.  6,  42  P  1076. 

Conn. — Moflltt  v.  Connecticut  Co.. 
86  Conn.  627,  86  A  16. 

Del. — File  v.  Wilmington  City  R. 
Co..  23  Del.  463,  80  A  623;  Waller  r. 
Wilmington  City  R.  Co..  21  Del.  374. 
61  A  874. 

Pla. — Morlda  East  Coast  R.  Co.  v. 
Carter,  67  Fla,  836,  66  S  254,  AnnCas 
1016E  1299. 

Ga. — Shroeder  v.  Georgia  R.,  etc, 
Co..  142  Qa.  173,  82  SE  663  (facts 
held  to  show  contributory  negli- 
gence); Atlantic,  etc.,  B.  Co.  v.  An- 
derson, 118  Ga.  288,  45  SE  271: 
Savannah,  etc.,  R.  Co.  v.  Flaherty, 
110  Qa.  335.  36  SB  677;  Macon,  etc. 
R.  Co.  V.  Moore,  108  Ga  84,  33  SE 
889. 

Hawaii. — Fuller  v.  Honolulu  Rapid 
Transit,  etc..  Co..  16  Hawaii  1. 

III. — Lake  St.  El.  R.  Co.  v.  Burgess, 
99  111.  A.  499  raff  200  III.  628,  6t  NB 
216];  Cleveland,  etc.,  R.  Co.  v.  Mc- 
Henry,  47  Til.  A.  801. 

Ind. — Citizens'  St.  R.  Co.  v.  Merl. 
26  Ind.  A.  284,  59  NE  491. 

Iowa. — Jaques  v.  Sioux  City  Tract. 
Co..  124  Iowa  267,  99  NW  1069. 

Ky. — Louisville,  etc.,  -R.  Cb.  r. 
Dyer,  162  Ky.  264,  163  SW  194.  46 
LRANS  816. 

Kan. — Lobner  v.  Metropolitan  St. 
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street  oar,  although  the  rear  platform  is  the  vsaaX  I  place  for  faoardu^,"  particnlarly  where  there  has 


R.  Co..  79  Kan.  811,  191  P  46S,  21 
UlANS  972. 

T-ff — Byrd  t.  New  Orleana  City, 
etc.,  R.  Co..  48  La.  Ann.  822.  9  S  S6S. 

Md. — W«atern  Maryland  R.  Co.  v. 
H«rold.  74  Md.  510,  22  A  323.  14 
LRA  76. 

Mass. — ^Brlsbln  v.  Boston  SU.  R. 

Co.,  207  Mass.  563,  93  NE  672;  Car- 
ter V.  BoBton.  etc.,  St.  R.  Co^  206 
Mass.  21,  91  NS  142;  Ryan  v.  Pltts- 
fleld  Electric  St.  R.  Co..  203  Mass. 
283.  89'  NE  627;  Plummer  v.  Boston 
El.  R.  Co.,  198  Mass.  499,  84  NE 
849;  Weeks  v.  Boston  El.  R.  Co..  190 
Mass.  563,  77  NE  654. 

Mich. — Moore  v.  Saginaw,  etc..  R- 
Co..  119  Mich.  613,  78  NW  666. 

Mo. — Eichhorn  v.  Missouri,  etc..  R. 
Co..  130  Mo.  676.  32  SW  993;  Lind- 
say V.  St.  Louis,  etc..  R.  Co..  (A.) 
178  SW  276;  Wise  v.  Wabaah  R.  Co., 
1S6  Mo.  A.  230,  116  SW  452;  Stod- 
dard V.  St.  Louis,  etc.,  R.  Co.,  ICS 
Mo.  A.  512,  80  SW  33. 

Nebr. — Union  Pac.  R.  Co.  v.  Sue, 
25  Nebr.  772,  41  NW  801. 

N.  H. — Call  V.  Portsmouth,  etc., 
St.  R.  Co..  69  N.  H.  562,  45  A  406. 

N.  T. — Black  V.  Brooklyn  City  R, 
Co.,  108  N.  Y.  640.  15  NE  889:  Mowrey 
V.  Central  City  R.  Co.,  61  N.  Y.  666; 
Christensen  v.  Brooklyn  Heights  R. 
Co..  134  App.  Dlv.  703.  119  NYS  609; 
Smith  V.  Brooklyn  Heights  R.  Co., 
129  App.  Dlv.  635,  114  NTS  62; 
Stevenson  v.  Joline,  127  App.  Dlv. 
181,  111  NTS  698;  Clark  v.  Metro- 
politan St.  R.  Co.,  68  App.  Div.  49, 
74  NTS  267  [app  Sism  176  N.  T.  476 
mera.  67  NE  1081  mem];  Jones  v. 
Now  York  Cent.,  etc.,  R.  Co..  46  App. 
Dlv.  470,  61  NYS  721;  Hanrahan  v. 
Manhattan  R.  Co..  63  Hun  420,  6  NYS 
396  taff  130  N.  Y.  658  mem,  29  NE 
1033  mem];  Ganiard  v,  Rochester 
City.  etc..  R.  Co.,  60  Hun  22,  2  NYS 
470  [aff  121  N.  Y.  661  mem,  24  NE 
1092  mem];  Dale  v.  Brooklyn  City, 
etc..  R  Co.,  1  Hun  146,  8  Thomps. 
&  C.  686  [aff  60  N,  T.  638  mem]: 
Pitcher  V.  Lake  Shore,  etc,  R,  Co..  16 
NTS  62;  Schestanber  v.  Manhattan 
R.  CO..  9  NTS  215  [aff  112  N.  Y.  «64 
mem,  20  NE  413  mem], 
_  N.  C. — Hodjres  v.  New  Hanover 
Transit  Co.,  107  N.  C.  676.  12  SE  697. 

Or. — Skottowe  V,  Oregon  Short 
Line,  etc.,  R.  Co.,  22  Or.  430.  30  P 
222.  16  LRA  693. 

Pa. — Weaver  v.  Pennsylvania  R. 
Co.  212  Pa.  632.  61  A  1117;  Keller 
V.  Hestonville,  etc..  Paaa.  R.  Co.,  149 
Pa.  66,  24  A  1S9. 

Tex. — ^Missouri  Pac.  R.  Co.  v.  Wat- 
son. 72  Tex.  681,  10  SW  731. 

Wash. — Hendrlckson  v.  Grays 
Harbor  R..  etc..  Co..  88  Wash.  146, 
152  P  992;  Wheeler  v.  Hotel  Stevens 
Co..  71  Wash.  142,  127  P  840,  Ann 
Casl914C  676. 

Wis. — Lucas  v.  Milwaukee,  etc.,  R. 
Co..  33  Wis.  41,  14  AmR  735. 

Ont. — Watklns  v.  Toronto  R.  Co.. 
9  OntWR  702.  See  also  Curry  v. 
Canadian  Pac.  R.  Co..  17  Ont.  65. 

Ta]  XBTltatloa  to  board  not  n«e«s- 
mmxy, — It  is  not  negligence  as  mat- 
ter of  law  for  one  to  ooard  a  street 
car  without  a  special  invitation  so  to 
do.  Baakett  v.  Metropolitan  St.  R. 
Co..  123  Mo.  A.  725,  101  SW  138. 

[b]  Oettlng  on  before  proper 
tlma.^ — (1)  where  a  passenger  at- 
tempts to  board  a  train  or  car  before 
It  is  ready  for  his  entrance,  he  as- 
sumes the  risk  of  injury  incident  to 
the  condition  of  the  car  at  that  time. 
Clark  V.  Metropolitan  St.  R.  Co.,  68 
App.  Dlv.  49.  74  NYS  267  [app  dlsm 
iffT  N.  Y.  478  mem.  67  Nfi  1081 
mem]:  Malpass  v.  Hestonville,  etc.. 
Pass.  R.  Co..  189  Pa.  699,  42  A  291. 
(2)  Where  a  passenger  attempted, 
without  an  Invitation,  to  get  a  seat 
before  the  cars  were  lighted,  and 
some  time  before  It  was  the  usual 
time  to  light  them  and  to  give  the 
signals  of  warning  and  preparation 
which  were  generally  given  before 
starting,  and  she  was  hurt  while 
stepping  from  the  platform  to  the 
cars,  it  not  appearing  that  there  was 


any  defective  constmctlon.  her  injunr 
resulted  wholly  from  her  own  negli- 
gence, and  she  was  not  entitled  to 
recover.  Hodges  v.  New  Hanover 
Transit  Co.,  107  N.  C.  676,  12  SE  597. 

[c]  Baterlaff  street  oar  from  side 
mwKT  from  oult. — (1)  A  paasenger 
injured  by  the  starting  of  a  street 
car  while  boarding  It^  is  not  guilty 
of  contributory  negligence  in  board- 
ing by  the  side  away  from  the  curb, 
where  the  car  Is  an  open  one  with 
a  running  board  on  either  side.  Coa- 
tello  v.  St.  Louis  Transit  Co.,  119 
Mo.  A.  391.  96  SW  426.  (2)  So  a 
passenger  cannot  be  held  guilty  of 
contributory  negligence  as  matter  of 
law,  on  evidence  that  she,  a  woman 
on  crutches,  with  Intention  of  taking 
passage  on  defendant's  street  car, 
got  on  the  step  leading  to  the  rear 
vestibule  from  the  left-hand  aide.  In 
Ignorance  of  defendant's  rule  by 
which  the  door  at  that  side  was 
kept  locked,  and  entrance  could  be 
had  only  by  the  door  at  the  right- 
hand  side,  and  there  stood  with  both 
hands  on  the  grab  Iron,  holding  her 
crutches,  and  rapping  on  the  door, 
and  asking  for  admission,  and  that 
the  conductor  shook  his  head,  and 
at  the  same  tinje  gave  the  starting 
signal,  resulting  in  her  being  thrown 
off.  Yancy  v.  Boston  EI.  R.  Co..  206 
Mass.  162,  91  NE  202,  137  AmSR  4S1, 
26  LRANS  1217. 

[d1  WalUsg  forward  on  standing 
boardL— It  is  not  contributory  negli- 
gence to  step  on  the  outer  platform 
of  a  car  while  stopped  for  passen- 
gers and  to  walk  forward  on  the 
standing  board  to  And  room  to  sit  in 
the  car,  where  It  appears  that  the  car 
Is  full.  Fuller  v.  Honolulu  Rapid 
Transit,  etc..  Co.,  18  Hawaii  1. 

[e]  Crowded  omr. — (1)  The  mere 
fact  that  the  car  on  which  a  person 
attempted  to  take  passage  was 
crowded  when  he  was  Injured  does 
not  render  such  person  guilty  of  con- 
tributory negligence  per  se.  Citizens' 
St  R.  Co.  V.  Jolly.  161  Ind.  80.  67 
NE  936;  Lobner  v.  Metropolitan  St. 
R.  Co..  79  Kan.  811,  101  P  463,  21 
LRANS  972.  (2)  Whether  a  pas- 
senger injured  while  attempting  to 
board  a  car  at  a  station  by  reason 
of  the  Jostling  of  a  crowd  was  guilty 
of  contributory  negligence  or  as- 
sumed the  risk,  in  view  of  the  fact 
that  she  had  been  In  similar  crowds 
before  and  had  seen  the  same  strug- 
gling and  the  same  failure  on  the 
part  of  the  carrier  to  control  the 
crowd,  is  for  the  jury.  Kuhlen  v. 
Boston,  etc.,  St.  R.  Co.,  193  Mass.  341. 
78  NB  816.  118  AmSR  616,  7  LRANS 
729. 

[f]  BeSntexing  traln^(l)  A  pas- 
senger who  has  alighted  in  reliance 
on  misinformation  by  a  trainman  as 
to  the  name  of  a  station  Is  bound 
in  reboarding  the  train  to  exercise 
the  same  care  for  his  own  safety 
as  other  passengers  about  to  board 
the  train.  Foley  v.  Detroit,  etc.,  R. 
Co.,  179  Mich.  586,  146  NW  186.  (2) 
A  passenger  voluntarily  leaving  the 
train  at  a  station,  knowing  that 
it  would  pull  down  to  another  plat- 
form was,  under  the  circumstances, 
guilty  of  negligence  precluding  a 
recovery  for  Injuries  sustained  in  at- 
tempting to  regain  the  train.  Laub 
V,  Chicago,  etc.,  R.  Co.,  118  Mo.  A. 
488.  94  SW  560.  (3)  But  it  has  been 
held  not  to  be  contributory  negligence 
on  the  part  of  plaintiff,  where  she, 
the  cars  being  stopped  for  dinner, 
alighted   from   a   train   and  subse- 

auently  resumed  her  place  without 
Irection  so  to  do  from  the  train- 
men, and  was  then  Injured  by  a  col- 
lision of  the  engine  with  the  cars. 
Lakln  V.  Oregon  Pac  R.  Co.  16  Or. 
220.  16  P  641. 

[g]  High  oar  gtepfc-'The  fact 
that  a  passenger  knows  the  car 
steps  are  unreasonably  high  from 
a  cinder  platform  at  a  Country  sta- 
tion wtU  not  prevent  him  from  re- 
covering for  injuries  in  boarding,  be- 
cause of  that  fact.  Louisville, 
etc.,  R.  Co.  T.  X>yer,  162  Ky.  t<4,  162 


SW  194.  48  LRAN8  816. 

[h]  knowledge  of  proxtaal^  of 
iron  poiea^lt  Is  not  necessarily 
negligent  for  a  passenger  to  board 
a  street  car  knowing  that  the  track 
Is  being  repaired  an^  that  there  are 
iron  poles  in  close  proximity  to  the 
track  on  the  side  of  the  car  on  which 
he  Is  about  to  enter.  .  Cltlsens'  St 
R.  Co.  V.  Merl.  26  Ind.  A.  284,  69  NE 
491. 

[1]   PsMMBffers  with  paokagea  In 

•nn»^(l)  It  Is  not  negligence  as  mat- 
ter of  law  for  a  woman  with  her  arms 
full  of  packages  to  attempt  to  board 
a  standing  street  car.  Jaques  v. 
Sioux  City  Tract,  Co.,  124  Iowa  257, 
99  NW  1069.  (2)  The  fact  that  a 
licensee  while  boarding  the  lower 
tread  of  an  electric  car  had  both 
hands  filled  with  bundles,  and  there- 
fore could  not  help  or  save  herself 
In  case  her  equilibrium  was  dis- 
turbed by  a  motion  of  the  car  or 
otherwise,  did  not  indicate  that  she 
was  negligent  as  a  matter  of  law. 
Otto  V.  Milwaukee  Northern  R,  Co.. 
148  Wis.  64,  134  NW  167. 

[J]  Allowing  preoedenoe  to  In- 
firm  person^— In  an  action  for  in- 
juries by  being  squeezed  between  two 
cars  at  a  point  where  the  tracks 
converged.  It  was  not  negligence  for 
plaintiff,  attempting  to  board  one  of 
the  cars,  to  let  a  more  infirm  per- 
son board  the  car  ahead  of  him. 
Christensen  v.  Brooklyn  Heights  R. 
Co..  134  App.  Dlv.  703,  119  NYS  509. 

[k]  Ooaoh  about  to  be  shoved 
against  train — A  passenger  who 
steps  on  a  train  when  it  Is  appar- 
ent that  a  coach  is  about  to  be 
shoved  against  It  with  dangerous 
violence  Is  guilty  of  contributory 
negligence.  Wise  v.  Wabash  R.  Co., 
13B  Mo.  A.  230.  116  SW  452. 

[  1]  Entering  elevator. — (1)  A 
person  who  approaches  the  entrance 
of  an  elevator  to  enter  the  same 
should  exercise  that  degree  of  care 
which  a  person  of  ordinary  prudence 
would  exercise  under  like  circum- 
stances. Kauffman  v.  Machin  Shirt 
Co.,  167  Cal.  506.  140  P  15;  Toohy  v. 
McLean,  199  Mass.  466,  85  NE  678: 
Burgess  v.  Stowe.  134  Mich.  204,  96 
NW  29;  Wright  v.  Belden-Breck 
Constr.  Co.,  97  Nebr.  840.  151  NW 
926,  LRA1915E  740;  Grimmel  v. 
Boyd,  94  Nebr.  246.  142  NW 
893;  Perrault  v.  Emporium  Dept. 
Store  Co.,  71  Wash.  623,  128  P 
1049.  (2)  An  elevator  for  the  car- 
riage of  persons  Is  not  supposed  to 
be  a  place  of  danger,  to  be  approached 
with  caution;  but,  on  the  contrary. 
It  may  be  assumed  that,  when  the 
door  of  the  elevator  is  thrown  open 
by  the  employee  In  charge,  it  is  a 
place  which  may  be  safely  entered 
without  stopping  to  look,  listen.  Or 
make  a  special  examination.  Chicago 
Bxch.  Bldg.  Co.  v.  Nelson,  98  III.  A. 
189  [aff  197  111.  334,  64  NB  369]; 
Davis  V.  Burke.  90  Wash.  495,  156  P 
525.  (3)  But  the  fact  that  the  door 
of  a  passenger  elevator  is  open  is 
not  an  Invitation  to  enter  when  no 
one  Is  in  charge;  and  it  Is  negligence 
for  a  person  to  enter  under  such  cir- 
cumstances. Kaplan  v.  J.  C.  Lyons 
Bldg..  etc.,  Co.,  61  Misc.  316,  113  NTS 
616.  (4)  Where  a  passenger  pushed 
back  the  door  of  a  descending  eleva- 
tor, placed  one  foot  In,  and  swung  his 
body  in.  but  failed  to  get  hia  right 
foot  In,  resulting  in  injury,  there  was 
such  want  of  care  on  his  part  as  to 

Srevent  a  recovery.  Green  v.  Young 
Ten's  Christian  Assoc..  66  III.  A.  459. 
(5)  A  person  who  opens  a  substan- 
tially closed  door  of  an  elevator  shaft 
for  the  purpose  of  entering  the  ele- 
vator and  who  steps  into  the  shaft 
and  Is  Injured,  is  guilty  of  contribu- 
tory nenlgence.  wheeler  v.  Hotel 
Stevens  X'o.,  71  Wash.  142.  127  P  840. 
AnnCasl914C  576  and  note:  Bremer 
V.  Plelss,  121  Wis.  61.  98  NW  945. 

As  Question  for  Jnry  see  Infra 
I  1622. 

93.  Pinkeldey  v.  Omnibus  Cable 
Co.,  114  Cal.  28,  .46  P  996;  Dixon  v. 
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been  an  invitation  to  get  on  in  that  way." 

Direction  of  employee.  The  direction  of  the  con- 
ductor or  other  employee  in  chazige  of  a  train  or 
ear  to  an  intending  passenger,  as  to  his  method  of 
getting  on  the  same,  is  within  the  scope  of  his  au- 
thority, and  in  complying  with  this  direction  the 
passenger  is  not  guilty  of  negligence  unless  he  ex- 
poses himself  to  open  and  apparent  dai^r." 

After  signal  to  start.  It  has  been  held  that  it  is 
not  contributory  negligence  as  a  matter  of  law  for 
a  person  to  board  a  Irain  or  eax  after  a  signal  to 
start  is  given,  but  before  the  train  or  car  is  put  in 
motion.'''^ 

1494]  b.  At  Place  Ofber  Than  Station  or 
Platform.  With  reference  both  to  steam  and  street 
cars  it  is  not  negligence  per  se  to  attempt  to  get  on 
board  at  a  place  other  t^an  a  regular  stopping  place, 
the  question  being  one  of  fact  under  the  circum- 
stances,'* unless  under  the  circumstances  of  the 
particular  case  the  attempt  is  so  fraught  with  dan- 


as  to  make  it  negligence  as  a  matter  of  law," 
or  unless  the  attempt  is  made  in  violation  of  a  rea- 
sonable regulation  as  to  the  {daoe  of  entering  ears, 
known  to  the  passenger.^  Where  a  carrier  has 
been  in  the  habit  of  receiving  passengers  at  another 
place  without  objection,  it  is  not  negligence  per  se 
for  a  passenger  to  get  on  at  that  place  while  the 
train  is  standing  still  and  there  is  no  apparent 
danger  in  so  doing."  Where  the  rule  of  a  railroad 
company  requires  passei^ers  of  a  combined  freight 
and  passenger  train  to  get  on  wherever  it  is  con- 
venient to  stop,  it  is  not  n^l^nce  for  a  passei^er 
to  board  the  ti-ain  while  it  is  standing  a  short  dis- 
tance from  the  station  platfomu™ 

1495]  c.  Uovisig  Train  or  Oar.'^  It  may  be 
stated,  as  a  general  rule,  that  attempting  to  board 
a  moving  train  is  presnmably  a  negligent  act,  and, 
in  the  absence  of  evidence  of  circumstances  tending 
to  excuse  the  act,  no  recovery  can  be  had  for  an 
injury  thereby  sustained,''  particularly  where  such 


170,  8  NE  6B:  Maher  v.  Central  Park, 
etc..  R.  Co.,  67  N.  T.  62;  Townsend 
V.  Binffhamton  R.  Co.,  B7  App.  Dlv. 
8S4,  68  NTS  121;  De  Rozaa  v.  Metro- 
poUUn  St  R.  Co..  18  App.  Div.  296, 
48  NTS  87:  Pfeffer  v.  Buffalo  R.  Co., 
1  MI8C  465,  24  NTS  490  tatt  144  N. 
T.  686  mem.  39  NK  494  mem];  Holmes 
V.  Allegheny  Tract.  Co.,  153  Pa.  152, 
B2  A  640.  Compare  Kroeeer  v.  Seattle 
Electric  Co.,  37  Wash.  544.  79  P  1115 
(where  this,  in  connection  with  other 
matter,  was  held  to  establlBh  con- 
tributory nesllKence). 

[a]  TlolaUoii  of  reffolatloa 
agalDSt  entering  car  by  front  plat- 
form see  CutU  V.  Boston  El,  R,  Co., 
202  Mass.  450,  89  NE  21.  See  also  su- 
pra I  1487. 

23.  De  Rozas  v.  Metropolitan  St. 
R.  Co..  18  App.  Div.  2B6.  43  NTS  27. 

34.  111. — Alton  Light,  etc..  Co.  v. 
Oliver.  217  111.  15,  75  NE  419,  4  LRA 
NS  399  [aff  119  ill.  A.  181]. 

Ind. — Illinois  Cent.  R.  Co.  v.  Cheek, 
162  Ind.  663.  63  NE  641. 

Iowa. — Allender  v.  Chicago,  etc.,  R. 
Co.,  48  Iowa  276. 

Mo. — Chorn  v.  Missouri,  etc.,  R. 
Co..  168  Mo.  A.  618.  163  SW  1060. 

N.  Y. — De  Rosas  v.  Metropolitan 
St.  R.  Co..  13  App.  Dlv.  296.  43  NTS 
27. 

Wash. — Irish  v.  Northern  Pac.  R. 
Co..  4  Wash.  4B,  29  P  846.  31  AmSR 
899. 

Wis. — Detroit,  etc.,  R.  Co.  v.  Curtis, 
23  Wis.  152,  99  AmD  141. 

[a]  Fallnre  of  wutsAnffar  not  nn- 
dantandlnff  dlreotloa  to  aak  tvrth*x 
Infonnatton. — It  Is  not  the  duty,  au 
a  matter  of  law,  of  a  passenger  who 
has  been  directed  how  to  enter  the 
cars,  but  falls  to  comprehend  the 
direction,  to  return  and  ask  further 
Information  of  the  employee  who  Is 
already  aware  of  the  passenger's  In- 
experience and  ignorance.  AUender 
V,  Chicago,  etc..  R.  Co.,  43  Iowa  276. 

[b]  Crowded  oaTv— Whether  It 
was  negligence  to  board  a  car  In  its 
crowded  condition,  when  urged  by  the 
conductor  to  "Crowd  on!  This  Is  the 
last  car  for  the  city,"  Is  a  question 
of  fact  for  the  jury.  Alton  Light, 
etc..  Co.  V.  Oiler,  217  III.  16,  76  NE 
419,  4  LRANS  399  [aff  119  111.  A. 
181]. 

Aots  hf  permission  or  Olreotlon  of 
employee  r*B«mjjr  see  supra  S  1488. 

35.  Dawson  v.  Boston,  etc..  R.  Co., 
156  Mass.  127.  30  NE  466.  Compare 

Sulnn  V.  Metropolitan  St.  R.  Co..  218 
o.  645.  118  SW  46  (holding  that, 
where  a  ■■itreet  car  stops  for  a  reason- 
able time  for  passengers  and  gives 
the  signal  to  start  before  one  at- 
tempts to  enter,  the  invitation  to 
enter  ceases,  and  one  there-ifter  at- 
tempting to  enter  would  be  negligent, 
especially  If  he  heard  and  under- 
stood the  signal). 

36*  Conn. — >foffltt  v.  Connecticut 
Co.,  86  Conn.  527.  86  A  16. 


Ind. — Stoner  v.  Fannaylvanla  Co., 
98  Ind.  884,  49  AmR  764. 

Iowa. — McDonald  v.  Chicago,  etc., 
R  Co..  26  Iowa  124,  66  AmD  114. 

Ran. — Haas  v.  Wlohita  R.,  etc.,  Co., 
89  Kan.  618,  132  P  196.  48  I^RANS 
974. 

Ky. — Louisville,  etc.,  R  Co.  v. 
Long,  94  Ky.  410,  23  SW  747.  IS 
KyL  199. 

.  Md. — Philadelphia,  etc.,  R.  Co.  v. 
McGugan,  102  Md.  270,  62  A  762; 
Baltimore,  etc.,  R.  Co.  v.  Kane,  69 
Md.  11,  13  A  387,  9  AmSR  387. 

Mlclh — Moore  v.  Saginaw,  etc.,  R. 
Co.,  119  Mich.  613.  78  NW  666;  Michi- 
gan Cent.  R.  Co.  v.  Coleman,  26  Mich. 
440. 

Mo. — Bumham  t.  Cbicago,  etc.,  R 
Co..  175  Mo.  A.  286,  162  SW  300. 

Or. — Haase  v.  Oregon  R.,  etc.,  Co., 
19  Or.  364.  24  P  288. 

Tex. — Missouri  Pac.  R.  Co.  v.  Calla- 
han,  12  SW  833. 

Wis.— Curtis  V.  Detroit,  etc.,  R  Co.. 
27  Wis.  158. 

[a]  Bntexlnc  oar  from  wronf 
■Ide^— (1)  A  passenger  who  arrives 
at  the  depot  before  the  cars,  with 
plenty  of  time  to  get  on  the  plat- 
form, but  who  deliberately  waits  on 
the  ground  on  the  opposite  side  of 
the  track  and  when  tne  cars  come 
along  attempts  to  get  aboard  from 
that  side,  especially  after  dark,  and 
is  thrown  off  by  the  cars  starting  be- 
fore she  is  securely  on,  cannot  be 
said  to  be  free  from  negligence  con- 
tributory to  the  result.  Michigan 
Cent.  R.  Co.  v.  Coleman,  28  Mich. 
440.  (2)  But  where  a  person  in  pass- 
ing to  the  north  side  of  a  train 
which  he  expected  to  board,  and 
stepping  on  an  adjoining  track,  where 
he  was  struck  and  killed,  was  follow- 
ing a  common  practice  of  passengers 
to  board  the  train  on  both  sides,  his 
act  in  BO  doing  was  not  contributory 
negligence  as  a  matter  of  law.  Burn- 
ham  v.  Chicago,  etc..  R.  Co.,  175  Mo. 
A.  286,  162  SW  300. 

[b]  Dlreotlons  of  eondaetor. — A 
shipper  of  live  stock  who  accom- 
panies the  stock  may  rely  on  the  di- 
rections of  the  conductor  and  sta- 
tion agent  as  to  where  the  caboose 
will  be,  and  that  It  cannot  be  boarded 
at  the  station.  Chorn  v.  Missouri, 
etc.,  R.  Co.,  168  Mo.  A.  618.  1S3  SW 
1060. 

[c]  Car  stopped  at  nitaafe  pla«e. 

— Where  a  passenger  was  Injured 
while  attempting  to  board  a  street 
car  which  had  stopped  at  an  unsafe 
place,  the  question  of  her  negligence 
depended  on  whether  she  acted  as 
persons  of  ordinary  prudence  would 
have  acted  under  the  same  circum- 
stance.^. Haas  V.  Wichita  R.,  etc., 
Co.,  89  Kan.  613,  132  P  195.  4S  LRA 
MS  974. 

37.  Keating  v.  New  Tork  Cent., 
etc..  R.  Co..  49  N.  Y.  673;  Mathews  v. 
Metropolitan  St.  R.  Co.,  156  Mo.  A. 


716,  137  SW  1003;  Kroeger  v.  Seattle 
Electric  Co..  87  Wash.  644,  79  P 
1115;  Raines  v.  Chesapeake,  etc.,  R 
Co..  68  W.  Va.  694,  70  SB  711.  38 
LRANS  683. 

[a1  Thus,  where  plaintiff  was  In- 
jured in  attempting  to  enter  an  elec- 
tric car  through  the  front  entrance, 
which  was  a  dangerous  place  to  en- 
ter, after  the  signal  to  start  had  been 

fiven,  and  l>efore  It  had  emerged 
rora  a  barn  used  for  the  houMng 
and  repair  of  Its  cars,  and  while  the 
car  was  not  to  exceed  three  or  four 
feet  from  the  bam  door,  so  that  he 
would  inevitably  be  caught  In  pass- 
ing through  the  door,  unless  he  got 
Inside  the  car  before  It  reached  Qie 
barn  door,  which  he  failed  to  do,  all 
of  which  dangers  were  open,  and 
which  he  had  a  better  opportunity 
to  observe  than  any  other  person,  he 
was   guilty   of  contributory  negli- 

Snce  as  matter  of  taw,  which  was 
e  direct  and  proximate  cause  of  his 
Injuries.  Kroeeer  v.  Seattle  EUectrIc 
Co.,  87  Wash.  S44,  7>  P  lllS. 

a8.^,McDonald  v.  Chicago,  ate.,  R 
Co.,  26  Iowa  124,  »«  AmD>  114. 

Tlolattoaa  of  csgiOaMou  gvnanXtw 
see  supra  I  1487. 

S9.  Keating  v.  New  Tork  Cent., 
etc.,  R  Co.,  49  N.  T.  678.  To  same 
effect  Stoner  v.  Pennsylvania  Co.,  98 
Ind.  884.  49  AmR  764. 

80.  Louisville,  etc.,  R  Co.  v.  liong, 
94  Ky.  410,  22  SW  747,  16  KyL  199. 

31.  Beantaur  taowtag  train  or  oar 
ander  dlrsotlOB  of  smplOToe  see  su- 
pra I  1488. 

SB.  U.  8.— Laaterer  v.  Manhattan 
R.  Co.,  128  Fed.  640.  63  CCA  38: 
Missouri  Pac.  R.  Co.  v.  Texas,  ate, 
R.  Co.,  86  Fed.  879. 

Colo. — Denver,  etc.,  R.  Co.  v.  Pick- 
ard,  8  Colo.  163,  6  P  149. 

La — Knight  v.  Pontchartraln  R 
Co.,  28  La.  Ann.  462. 

Mass. — Harvey  v.  Ssstem  R  Co., 
116  Mass.  269. 

Mich. — Murphy  v.  Pere  Marquette 
R  Co.,  188  Mich.  436.  160  NW  128, 
LRA191&C  636;  Cousins  v.  Lake 
Shore,  etc..  R.  Co..  96  Mich.  386,  66 
NW  14. 

Mo. — Schaefer  v.  St.  Ix>uis.  etc.,  R 
Co.,  128  Mo.  64.  80  SW  831;  Johnson 
V.  St.  Joseph  R..  etc.,  Co..  143  Mo.  A. 
376,  128  SW  243;  Spencer  V.  St.  Louis 
Transit  Co.,  Ill  Mo.  A.  653,  86  SW 
693. 

N.  T. — Solomon  v.  Manhattan  R 
Co..  lO.?  N.  T.  437.  9  NE  430.  57  AmR 
760;  Phillips  V.  Rensselaer,  etc.,  R 
Co..  49  N.  T.  177. 

N.  C. — Browne  v.  Raleigh,  etc.,  R 
Co..  108  N.  C.  34,  12  PE  958. 

Pa. — Rothstein  v.  Pennsylvania  R 
Co.,  171  Pa.  620.  38  A  379;  Bacon  v. 
Delaware,  etc.,  R  Co.,  148  Pa.  14,  21 
A  1002. 

Porto  Rico, — Herrera  v.  Valdfis.  4 
Porto  Rico  Fed.  409. 

R.  I. — Chaffee  v.  Old  Colony  R.  Co.. 
17  R.  I.  658,  24  A  141. 


For  later  oases,  developments  and  ehanfes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  notanumber. 
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act  is  in  violation  of  an  oidinauee  or  statate,"  or 
where  the  passei^er  has  been  warned  a^iainst  mak- 
ing the  attempt,"*  or  where  the  gates  of  the  oars 
are  elosed  at  the  time  of  the  attonpt.''  And  even 
though  the  carrier  fails  to  stop  the  train  in  order 
for  passengers  to  get  on  at  the  proper  place,  or 
does  not  stop  it  for  a  reasonable  length  of  time, 
this  will  not  in  itself  excuse  the  passenger  in  negli- 
gently attempting  to  get  on  the  train  while  moving." 
But  it  is  not  in  all  eases  n^Ugence  per  se  to  make 


Tex. — Missouri,  etc.,  R,  Co.  V. 
Wylte.  (Civ.  A.)  26  SW  85. 

''It  Is,  we  think,  the  general  nile 
of  law,  established  by  the  decisions 
In  this  and  other  States  .  .  .  that 
the  boarding  or  aligrhtlng  from  a 
movins  train  Is  presumably  and  gen- 
erally a  negliffent  act  per  se,  and 
that  In  order  to  rebut  this  presump- 
tion and  Justify  a  recovery  for  an  In- 
jury sustained  In  getting  on  or  off  a 
moving  train,  it  must  appear  that  the 
passenger  was,  by  the  act  of  the  de- 
fendant, put  to  an  election  between 
alternative  dangers,  or  that  some- 
thing was  done  or  said,  or  that  some 
direction  was  given  to  the  passenger 
by  those  in  charge  of  the  train,  or 
some  situation  created,  which  inter- 
fered to  some  extent  with  his  free 
agency,  and  was  calculated  to  divert 
his  attention  from  the  danger,  and 
create  a  confidence  that  the  attempt 
could  he  made  in  safety."  Solomon 
V.  Manhattan  R.  Co.,  103  N.  T.  487, 
442.  9  NE  430,  57  AmR  760. 

[a]  A.  custom  to  slacken  sp««a  (1) 
at  a  certain  place  Is  not  sufficient 
Justlflcatlon  for  attempting  to  board 
a  train  at  that  point,  although  there 
were  several  Instances  where  persona 
had  gotten  on  and  off  moving  trains 
at  that  place,  where  at  the  same  time 
the  slowing  up  might  have  been  for 
other  purposes  than  the  taking  on 
and  putting  off  of  passengers.  Den- 
ver, etc..  K.  Co.  v.  Plckard.  8  Colo. 
168.  6  P  149.  (2)  The  fact  that  on 
some  previous  occasions  defendant 
had  slowed  trains  at  a  certain  sta- 
tion, and  that  passengers  had  got  off 
and  others  had  got  on  when  the 
trains  did  not  come  to  a  full  stop  at 
all,  does  not  Justify  any  person  In 
rushing  to  the  train  at  that  station, 
while  it  is  moving,  and  attempting 
to  get  on,  and  when  thrown  from  the 
steps  by  the  Jerking  of  the  cars.  In 
hanging  on  to  the  Iron  rod  and  con- 
tinuing ineffectual  attempts  to  get 
on.  until  he  Is  Injured  by  a  collision 
with  some  object  outside  of  ttxe  cars. 
Phillips  V.  Kensselaer,  etc,  R.  Co.,  49 
N.  Y.  177. 

[b]  ■Wsrjr  parson  alwnt  to  boazd 
»  train  that  Is  moving  Is  bound  to 
look  ahMd  and  see  what  danger  there 
Is  in  the  way;  and  .  .  .  such  per- 
son will  be  presumed  to  have  seen 
what  was  in  plain  view,  and  in  such 
a  case  a  passenger  takes  the  risk  of 

Setting  on  the  train  In  that  wur." 
ierrera  v.  Vald£s,  4  Porto  Rico  Fed. 
409.  417. 

38.  Young  v.  Chicago,  etc.,  R.  Co., 
100  Iowa  357,  69  NW  682;  Mills  v. 
Missouri,  etc..  R.  Co.,  (Tex.  Civ.  A.) 
67  SW  291  [rev  on  other  grounds  94 
Tex.  242.  59  SW  874.  55  LRA  497]. 

34.  Gallagher  v.  West  End  St.  R. 
Co..  166  Mess.  157.  30  NE  480;  Fulks 
V.  St.  Louis,  etc.,  R.  Co.,  Ill  Mo.  335, 
19  SW  818. 

38.  Norfolk,  etc..  Terminal  Co.  v. 
Rotolo,  191  Fed.  4.  112  CCA  588; 
Sheehan  v.  Nassau  Electric  R.  Co.. 
143  App.  Div.  621,  128  NTS  545; 
Brown  v.  Manhattan  R.  Co.,  82  App. 
DIv.  222.  81  NTS  765:  Slgl  v.  Green 
Bay  Tract.  Co..  149  Wis.  112,  136  NW 
S06.  39  L.RANS  66. 

36.  Ricks  V.  Georgia  Southern, 
etc..  R.  Co..  118  Ga.  269,  46  SE  268; 
McMurtry  v".  IjOulsvlIle,  etc.,  R.  Co.. 
67  Miss,  801,  7  S  401;  Browne  v. 
Raleigh,  etc..  R.  Co.,  108  N.  C.  24.  12 
SE  968;  Galveston,  etc.,  R.  Co.  v. 
Glerse,  61  Tex.  189, 

87.  Ala. — Central  of  Georgia  R. 
Co.  V.  Hlngson,  186  Ala.  40,  66  9  46. 

Kan. — ^Irrln  v.  Ulasourl   Pac  R. 


Co.,  81  Kan.  649.  lOS  P  1068,  26 
LRANS  739;  Atchison,  etc..  R.  Co.  v. 
Holloway.  71  Kan.  1,  80  P  31,  114 
AmSR  468. 

Ky. — Illinois  Cent.  R.  Co.  v. 
Glover,  71  SW  630,  24  KyL.  1447. 

Md, — Baltimore,  etc.,  R.  Co.  v. 
Kane.  69  Md.  11.  13  A  887,  9  AmSR 
887. 

Mich. — Cousins  v.  Lrfike  Shore,  etc., 
R.  Co.,  96  Mich.  386,  66  NW  14. 

Mo. — Swigert  v.  Hannibal,  etc.,  R. 
Co..  75  Mo.  475;  Iba  v.  Chicago,  etc., 
R.  Co..  186  Mo.  A.  718.  17«  SW  491; 
Spencer  v.  St.  Louis  Transit  Co.,  Ill 
Mo.  A.  663,  86  SW  693. 

N.  C. — Roberts  v.  Atlantic  Coast 
Line  R.  Co.,  156  N.  C.  79,  70  SE  1080. 

S.  D. — Lalaon  v.  Chicago,  etc.,  R. 
Co.,  31  S.  D.  512,  141  NW  363. 

Tex. — Mills  V.  Missouri,  etc.,  R.  Co.. 
94  Tex.  242,  59  SW  874.  66  LRA  497 
[rev  (Civ.  A.)  57  SW  291];  San  An- 
tonio, etc.,  R.  Co.  V.  Trlgo,  49  Tex. 
Clv.  A.  523,  108  SW  1193. 

[a]  Obrloiu  <tmBg»T. — Where  the 
speed  of  a  train  ana  the  difflculties 
in  the  way  of  boarding  It  are  so 
obviously  dangerous  that  a  person  of 
ordinary  prudence  would  not  attempt 
to  board  It,  a  passenger  who  makes 
the  attempt  and  Is  Injured  Is  guilty 
of  contributory  negligence.  Atchison, 
etc.,  R.  Co.  V.  Holloway,  71  Kan.  1, 
80  P  31,  114  AmSR  462. 


[b]  Invitation  or  dSraotlon  to 
lM>ard.i — passenger  boarding  a  mov- 
ing train  or  car  under  the  Invitation 
or  direction  of  the  conductor  or  other 
employee  in  charge  is  not  guilty  of 
contributory  negligence  as  a  matter 
of  law;  the  Question  depends  on  the 
circumstances  of  the  particular  case 
and  Is  usually  one  for  the  Jury. 
Roberts  v.  Atlantic  Coast  Line  R. 
Co.,  156  N.  C.  79,  70  SE  1080;  Larson 
V.  CHilcago,  etc.,  R.  Co.,  81  S.  D.  612. 
141  NW  363  (holding  that  the  Ques- 
tion whether  a  passenger  attempting 
to  board  a  moving  train  on  the  invi- 
tation of  the  conductor  is  guilty  of 
contributory  negligence  may  not  be 
determined,  as  a  matter  of  law,  by 
the  speed  of  the  train,  unless  the 
train  is  going  at  such  speed  that  no 
ordinarily  prudent  person  with  com- 
mon understanding  will  undertake 
the  hazard);  San  Antonio,  etc.,  R.  Co. 
V.  Trlgo,  49  Tex.  Civ.  A.  628,  108  SW 
1193  Tholdlng  that,  where  a  child 
eleven  years  old  attempted  to  board 
a  slowly  moving  train  tn  compliance 
with  the  direction  of  the  railroad 
station  agent,  and  fell  between  the 
cars,  and  was  Injured,  he  was  not 
negligent  as  a  matter  of  law,  al- 
though he  knew  that  his  act  was 
dangerous).    See  also  supra  S  1488. 

[cj  Varloiui  dronmstancas^-^ 
Whether  a  passenger  who  gets  off  his 
train  at  an  intermediate  station,  and 
undertakes  under  the  direction  of  the 
conductor  to  board  it  again  while 
moving.  Is  guilty  of  contributory 
negligence,  is  a  question  for  the  Jury, 
considering  the  speed  of  the  train, 
the  direction  he  receives  from  the 
conductor,  and  the  other  circum- 
stances. Central  of  Georgia  R.  Co. 
V.  HIngson.  186  Ala.  40,  66  S  45; 
Illinois  Cent.  R.  Co.  v.  Glover,  71 
SW  630.  24  KyL  1447. 

38.  Ala. — Central  of  Georgia  R. 
Co.  V.  HIngson.  186  Ala.  40,  66  8  46; 
McLaren  v.  Alabama  Midland  R.  Co.. 
100  Ala.  606,  14  S  406. 

Ark. — St.    Loiils.    etc.    R.    Co.  v. 
Green,  110  Ark.  ttt,  Kl  SW  148;  St. 
LonlB.  etc.,  R.  Co.  v.  Rush,  86  Ark. 
826,  111  SW  268. 
Conn. — Kopacka  v.  New  T«rk,  etc. 


sueh  an  attempt,  as  the  ^renmstanees  summoding 
the  passenger  at  the  time  mast  be  conaidored  in 
determining  whether  he  was  negligent;"  and  usually 
it  is  said  wat  the  question  as  to  whether  nnder  the 
circumstances  of  the  case  the  passenger  was  negli- 
gent in  attempting  to  get  on  board  a  moving  tnin 
or  car  is  one  of  faet,  and  therefore  to  be  determined 
by  the  jury,  unless  the  facts  are  so  unequivocal  in 
their  character  as  to  make  it  proper  for  the  court 
to  determine  the  question."   Li  this  connection,  a 

R.  Co.,  88  Conn.  82,  90  A  27. 

Qa, — Meeka  v.  Atlantic,  etc.,  R,  Co., 
122  Ga.  266.  60  SE  S9;  Central  R., 
etc,  Co.  V.  Perry,  58  Ga.  461. 

111. — Chicago,  etc..  R.  Co.  v.  Scates, 
90  111.  686:  Bidem  v.  Chicago,  etc.,  R. 
Co.,  158  111.  A.  82;  Chicago,  etc.,  R. 
Co.  V.  Plaharty,  96  111.  A.  663:  Chi- 
cago, etc.,  R.  Go.  V.  Gore,  96  111.  A. 
553:  Chicago,  etc.,  R,  Co.  v.  Stewart, 

77  111.  A.  66;  Chicago  City  R.  Co.  v. 
Sullivan,  76  111.  A.  506;  Walthers  v. 
(Chicago,  etc.,  R.  Co..  72  111.  A,  854; 
Chicago,  etc.,  R.  Co,  v.  Koehler.  47 
111.  A.  147;  Spannagle  v.  Chicago, 
etc.,  R.  Co..  31  111.  A.  460. 

Iowa. — McCorkle  v.  CThlcago,  etc., 
R.  Co.,  61  Iowa  656,  16  NW  714. 

Kan. — Irvin  v.  Missouri  Pac.  R. 
Co.,  81  Kan.  649,  106  P  1063,  26 
LRANS  739. 

Ky. — Illinois     Cent.     R.     Co,  v. 
Glover.  71  SW  630,  24  KyL  1447. 
Md. — Baltimore  Tract.  Co.  v.  State, 

78  Md.  409.  28  A  897. 
Minn. — Hull  v.  Minneapolis,  etc..  R. 

Co.,  lis  Minn.  849,  183  NW  862; 
Holden  V.  Great  Northern  R.  Co..  108 
Minn.  98,  114  NW  366. 

Miss. — Southern  R.  Co.  v.  WlllIamB, 
36  S  394;  McMurtry  v.  Louisville, 
etc,  R.  Co..  67  Miss.  601,  7  S  401. 

Mo. — Heaton  v.  Kansas  City,  etc., 
R.  Co..  66  Mo.  A.  479;  Hays  v.  Wa- 
bash R.  Co..  61  Mo.  A.  438. 

Nebr. — Missouri    Pac.    R.  Co. 
Tietken,  49  Nebr.  180,  «g  NW  886, 
69  AmSR  526. 

N.  Y. — Berry  v.  rtlca  Belt  Line  St 
R.  Co.,  181  N.  T.  198,  73  NE  970  [rev 
87  App.  Dlv.  620.  83  NTS  1102]; 
Phillips  V.  Rensselaer,  etc.,  R.  Co.. 
49  N.  Y.  177;  Newmark  v.  New  York 
Cent.,  etc,  R.  Co.,  127  App.  Dlv.  58, 
111  NTS  379;  Myers  v.  New  York  Cent., 
etc,  R.  Co.,  82  Hun  86.  31  NTS  163. 

R.  I. — Blackwell  v.  o'Gorman  Co.. 
22  R.  I.  638,  49  A  28. 

S.  C. — Talbert  v.  Charleston,  etc., 
R.  Co.,  72  S.  C.  137,  61  SE  664. 

S.  D. — Larson  v.  Chicago,  etc.,  R. 
Co„  31  S.  D.  612,  141  NW  353. 

Tex. — San  Antonio,  etc,  R.  Co.  v. 
Trlgo,  (Clv.  A.)  101  SW  254;  Texas 
Midland,  etc,  R.  Co.  v.  Ellison.  39 
Tex.  Clv.  A.  172,  87  SW  213;  Houston, 
etc.,  R.  Co.  V.  Stewart.  14  Tex.  Clv. 
A.  703,  37  SW  770. 

Va. — Richmond,  etc,  R.  Co.  v. 
PIckleseimer.  85  Va.  798,  10  SE  44. 
89  Vs.  389.  16  SE  245. 

[a]  Wttlioat  advlo*  or  oouent<— 
An  attempt  to  mount  a  moving 
train    without    the   advice    or  con- 


sent of  the  railroad's  agent  is  negli- 
gence which  will  bar  a  recovery  for 
injuries  received  In  so  doing.  Pope 
v.  Chicago  City  R.  Co..  113  111.  A. 
602;  Chicago,  etc.,  R.  Co.  v.  Stewart, 
77  111.  A.  66:  Walthers  v.  Chicago, 
etc,  R.  Co.,  72  111.  A.  354:  Pence  v. 
Wabash  R.  Co..  116  Iowa  279.  90  NW 
69. 

[b]  Blevated  xallroiUUv— The  rule 
of  the  text  applies  to  elevated  rail- 
roads. Flutschow  V.  Metropolitan 
West  Side  El.  R.  Co..  166  III.  A.  689 
(holding  that  plaintiff  was  guilty  of 
contributory  negligence  which  barred 
a  recovery  by  attempting  to  hoard 
and  In  persisting  In  clinging  to  a 
moving  car  on  an  elevated  railroad 
train  after  the  gates  thereon  had 
been  closed,  or  were  being  closed); 
Speaks  v.  Metropolitan  St.  R.  Co., 
179  Mo.  A.  811,  166  SW  864  (holding 
that  one  who  attempted  at  an  ele- 
vated station  to  board  a  moving  ear, 
the  gates  of  which  were  being  drawn 
shut,  was  guilty  of  contributory 
negllgenM  u  a  nutHu-  of  lawi  where 
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distinetioiij  founded  on  the  xa^ndity  of  the  train's 
motion,  has  been  made  by  some  of  the  decisions,  it 
beii^  held  that  a  person  who  attempts  to  get  on  a 
train  while  it  is  movii^  slowly  is  not,  as  a  matter 
of  law,  guilty  of  contributory  negligence." 

Street  cars.  As  to  street  cars,  the  general  doctrine 
that  it  indicates  negligence  to  attempt  to  get  on  board 


a  car  while  it  is  moving  is  not  so  strictly  applied,*" 
and  it  has  been  announced  in  a  great  majority  of 
cases  in  which  the  subject  has  been  passed  on  that 
in  the  absence  of  special  circumstances  it  is  not 
negligence  per  se  so  to  do,*^  particulu-Iy  where  it  is 
moving  slowly,*"  as  where  it  has  been  slowed  up  in 
response  to  the  signal  of  one  desiring  to  get  on 


the  step  of  the  car  was  within  a  few 
feet  of^ the  guard  rail  at  the  end  of 
the  platform,  at  which  point  the 
company  maintained  a  sign  warning 
the  public  against  boardms  moving 
carsf;  Card  v.  Manhattan  R.  Co.,  103 
N.  T.  670,  9  NE  433;  Solomon  v. 
Manhattan  R-  Co.,  103  N.  T.  437,  9 
NJB  430,  67  AmR  760;  Kobinson  v. 
Manhattan  B.  Co.,  5  Misc.  209.  25 
NTS  91. 

[c1  WlMM  »  paaMDfw  bavlnff 
pluitr  tlBM  to  Mfe  on  »  StMldlnff 
ttalB  waits  untU  It  begins  to  move, 
and  In  an  attempt  to  get  on  board  Is 
injured,  he  cannot  recover.  Southern 
R.  Co.  V.  Nichols,  135  Ga.  11,  68  SE 
788:  Hurt  v.  Illinois  Cent.  R.  Co.,  145 
Ky.  476,  140  SW  660  (holding  that. 
Where  a  train  stopped  at  a  station 
a  reasonable  time  for  passengers  to 
board  It,  and  a  passenger  attempted 
to  board  it  Just  as  it  started,  and 
was  Iniurod,  the  Jury  could  And  that 
the  injury  was  caused  by  his  want 
of  ordinary  care  in  not  boarding  the 
train  promptly). 

Id]  Xt  fa  not  negllgauoe  per  se 
to  asrist  OM  to  get  on  a  moving 
train.  Houston,  etc.,  R.  Co.  v,  Stew- 
art, 14  Tex.  Civ.  A.  703,  37  SW  770. 

[e]  might  train — The  fact  that 
the  train  which  the  passenger  at- 
tempU  to  boaM  is  a  freight  train 
does  not  call  for  the  application  of 
a  different  rule;  it  is  merely  a  cir- 
cumstance to  be  considered.  Illinois 
Cent.  R.  Co.  v.  Glover,  71  SW  630. 
24  KyL  1447.  ^  _^ 

[f]  nuidoallr  aettre  man  boud- 
iag  Blomv  movtos-  train. — ^VHiere 
the  train  does  not  stop  a  sufilclent 
length  of  Ume  to  permit  passengers 
to  go  aboard,  and  it  is  moving 
slowly  by  the  station  platform,  and 
the  passenger  making  the  attempt 
is  physically  active,  his  freedom  of 
action  unimpeded,  and  there  are 
reasons  Justifying  his  attempt  to 
take  the  particular  train,  uie  ques- 
tion la  one  of  fact  Hull  v.  Min- 
neapolis, etc..  R.  Co.,  116  Minn.  349. 
133  NW  852. 

[g]  Bnonmbered  heavr  nukn^A 
traveling  man,  accustomed  to  rail- 
road travel,  weighing  two  hundred 
and  fifteen  pounds,  encumliered  with 
a  heavy  overcoat  and  baggage.  Is 
guilty  of  contributory  negligence  in 
attempting  to  board  a  train,  after  it 
has  started,  by  running  by  one  car 
and  swinging  on  to  the  steps  of  the 
second  car.  Kopacka  v.  New  York, 
etc.,  R.  Co.,  88  Conn.  82,  90  A  27. 

[h]  Blevators-— (1)  One  who 
seeks  to  board  a  moving  elevator  Is 
guilty  of  contributory  negligence. 
Rothschild  v.  l^evy.  118  111.  A.  78; 
Zlmman  v.  Miller  Hotel  Co.,  95  Nebr. 
809.  146  NW  1030  (holding  that  one 
who  attempted  to  get  on  an  elevator 
moving  at  nearly  full  speed  past  the 
floor  at  which  he  was  standing  was 
guilty  of  negligence  per  se).  (2)  But 
entering  an  elevator  which  Is 
apparently  at  rest  and  with  the 
door  open,  and  which  the  pas- 
senger has  no  reason  to  suppose  can 
be  started  until  the  door  Is  closed, 
Is  not  negligence,  although  the  ele- 
vator la  moving,  which  could  have 
been  determined  by  a  momentary 
observation  of  the  car  and  ma- 
chinery. Blackwell  v.  O'Garman  Co., 
22  R.  I.  638.  49  A  28. 

38.  111. — Chicago  Union  Tract.  Co. 
V.  Lundahl.  215  111.  289,  74  NE  IBS 
[art  117  III.  A.  220]. 

Kan. — Atchison,  etc.,  R.  Co.  v. 
Holloway.  71  Kan.  1,  80  P  31,  114 
AmSR  462. 

Md. —  Baltimore,  etc.,  R.  Co,  v. 
Kane.  69  Md.  11. 13  A  S87.  9  AmSR  387. 


Mo. — St.  Louis,  etc.,  R,  Co.,  Ill 
Mo.  335,  19  SW  81S  (especially  at  a 
platform):  Swigert  v.  Hannlloal.  etc., 
R.  Co.,  75  MO.  476;  Le  Due  v.  St.  Louis, 
etc.,  R.  Co.,  159  Mo.  A.  136,  140  SW 
758;  Johnson  v.  St.  Joseph  R..  etc, 
Co..  143  Mo.  A.  376.  128  SW  243; 
Spencer  v,  St.  Louis  Transit  Co.,  Ill 
Mo.  A.  653.  86  SW  593. 

N,  C. —  Roberts  v.  Atlantic  Coast 
Line  R.  Co.,  156  N.  C.  79,  70  SE  1080. 

S.  C. —  Creech  v.  Charleston,  etc, 
R.  Co.,  66  S.  C.  628.  45  SE  86  (three 
miles  an  hour). 

Tex. — Chicago,  etc.,  R.  Co,  v. 
Cleaver,  48  Tex.  Civ.  A.  294,  106  SW 
721;  Feagln  v.  Gulf,  etc.,  R.  Co.,  46 
Tex.  Civ.  A.  251,  100  SW  346. 

40.  Citisens'  St  R  Co.  v.  Spahr, 
7  Ind.  A.  23,  33  KB  446:  LobSWiS  v. 
Metropolitan  St.  R.  Co.,  71  App.  Div. 
181,  78  NTS  411. 

41.  Ala. —  Birmingham  R.,  etc., 
Co.  V.  Jung,  161  Ala.  461,  49  S  414. 
18  AnnCos  GB7;  Birmingham  R..  etc., 
Co.  V.  Brannon,  132  Ada.  431,  81  s 
628;  Birmingham  Blectrlc  R.  Co.  v. 
Clay,  108  AHu  2S3,  1»  8  I0». 

Ga, —  White  v.  Atlanta  Cons.  St  R. 
C;o.,  92  Ga.  494.  17  SB  672. 

III.— «outh  Chicago  City  B.  Co.  v. 
Dufresne.  200  111.  466.  66  NHl  1075 
[aff  102  111.  A.  498];  North  Chicago 
St.  R.  Co.  V.  Kaspers,  186  III.  246,  £7 
NE  849  [att  8K  IlL  A.  816];  North 
Chicago  St  R.  Co.  v.  Wlswell,  168 
111.  613,  48  NB  407;  Cicero,  etc..  St 
R.  Co.  V.  Meixner,  160  III.  320,  43 
NE  823,  31  LRA  831:  Craw  v.  Chi- 
cago City  R.  Co.,  169  III.  A.  100:  Pope 
V.  Chicago  City  R.  Co.,  113  III.  A, 
603:  West  Chicago  St  R.  Co.  v  Lups, 
74  III.  A.  420;  West  Chicago  St  R. 
Co.  V.  Dudslk,  67  111.  A.  681. 

Ind. —  Mishler  v.  Chicago,  etc.,  R, 
Co.,  (A.)  Ill  NE  460  [reh  den  113 
NE  Ziot 

Ky. —  Lexington,  etc.,  R.  Co,  v. 
Herring.  96  SW  558,  29  KyL  794 
[reh  den  97  SW  1127,  30  KyL  269]: 
Central  Pass.  R.  Co.  v.  Rose,  22  SW 
746.  15  KyL  209. 

Mass. —  Hamilton  v.  Boston  El,  R, 
Co.,  213  Mass.  420,  100  NE  604: 
Briggs  V.  Union  St  R,  Co.,  148  Mass. 
72,  19  NE  19,  12  AmSR  618;  Mc- 
Donough  V.  Metropolitan  R  Co,,  137 
Mass.  210. 

Minn.— Shalgaard  v.  St  Paul  City 
R.  Co..  48  Minn.  232.  51  NW  111; 
Schacherel  v.  St  Paul  City  R.  Co., 
42  Minn.  42,  43  NW  837. 

Mo. — Schepers  v.  Union  Depot  R. 
Co,,  126  Mo.  665,  29  SW  712:  T^yatt 
V.  Citizens'  R.  Co.,  55  Mo.  485; 
Schmltt  V.  St.  Louis  Transit  Co.. 
115  Mo.  A.  445.  90  SW  421:  McKee 
V.  St.  Louis  Transit  Co.,  108  Mo.  A. 
470.  83  SW  1013. 

Nebr. —  Omaha  St,  R.  Co.  v.  Mar- 
Un,  48  Nebr.  66,  66  NW  1007. 

N.  J. — Murphy  v.  North  Jersey  St 
R.  Co..  71  N.  J.  L.  5.  58  A  1018. 

N.  Y. — Morrison  v.  Broadway,  etc., 
R,  Co.,  130  N.  T.  166.  29  NE  105; 
Fremont  v.  Metropolitan  St  R,  Co.. 
83  App.  Div.  414.  82  NYS  307:  Lob- 
senz  v.  Metropolitan  St.  R.  Co..  72 
App.  Div.  181,  76  NYS  411;  Sexton 
v.  Metropolitan  St  R.  Co.,  40  App. 
Div.  26,  67  NYS  577;  Anderson  v. 
Third  Ave.  R.  Co..  36  App.  Div.  309. 
65  NYS  290;  Wallace  v.  Third  Ave. 
R.  Co..  36  App.  Div.  57.  56  NYS  132; 
Valentine  v.  Broadway,  etc..  R.  Co., 
14  Daly  641.  4  NYS  481;  Schoenfeld 
V.  Metropolitan  St.  R.  Co..  40  Miar. 
201,  81  NTS  644:  Reldy  V.  Metropoli- 
tan St  R.  Co.,  27  Hlsc.  587,  68  NTS 
328. 

S.  C. — Wise  V,  Columbia  R.,  etc.. 
Co..  94  S.  C.  254,  77  SE  924. 
Tex.— Osborne  v.  Texas  Tract.  Co., 


(Clv.  A.)  134  SW  816:  Lewis  v. 
Houston  Electric  Co.,  89  Tex.  Civ. 
A.    626.  88  SW  489.  112  SW  598. 

[a]  In  Pumaylvanla  it  has  been 
held  to  be  negligible  per  se  to  at- 
tempt to  boaroa  moving  car.  whether 
propelled  by  steam  or  electricity, 
Bradney  v.  Philadelphia  Rapid  Tran- 
sit Co..  232  Pa.  127,  81  A  18T  (holding 
that,  where  plaintlCt,  In  attempting 
to  get  on  tbe  platform  of  a  moving 
street  car,  succeeded  in  getting  his 
feet  on  the  lower  step,  when  he  was 
thrown  off  by  the  motion  of  the  car, 
binding  instructions  for  defendant 
are  proper) ;  Boulfrois  v.  United 
Tract  Co..  210  Pa.  263.  69  A  1007, 
106  AmSR  809,  2  AnnCae  938  and 
note:  Hunterson  v.  Union  Tract  Co.. 
206  Pa.  668,  66  A  643:  Fowelson  v. 
United  Tract  Co.,  204  Pa.  474,  64 
A  282;  Johnson  v.  West  Chester,  etc. 
R.  Co.,  70  Pa.  357.  But  see  Stager  v. 
Ridge  Ave,  Pass.  R.  Co,,  119  Pa.  70. 
12  A  821  (holding  the  question  one 
for  the  Jury  under  all  the  circum- 
stances} ;  and  Pennsylvania  cases 
Infra  note  46. 

f  b]  Tbe  faot  ttutt  a  street  oar  was 
not  oarrylnff  paasengers,  but  was 
proceeding  to  a  shed  for  the  night 
did  not  make  a  person  attempting  to 
board  it  guilty  of  contributory  negli- 
gence, unless  he  knew,  or  by  ordi- 
nary care  could  have  known,  that  the 
car  was  not  carrying  passengers. 
Leu  v,  St.  Louis  Transit  Co.,  106 
Mo.  A.  329,  80  SW  273. 

[o}  AsnuBptlon  of  rlJik. — (1)  But 
where  the  fact  that  the  car  was  In 
motion  Is  the  sole  cause  of  the  in- 
Jury  the  risk  la  one  which  the  person 
maJclng  the  attempt  must  be  held  to 
have  assumed.  Solomon  v.  Public 
Service  R.  Co..  87  N.  J.  L.  884,  92  A 
942;  Murphy  v.  North  Jersey  St  R. 
Co.,  71  N.  J.  L.  6.  68  A  1018.  (2) 
Where  a  person  attempted  to  board 
a  car  moving  from  four  to  six  miles 
per  hour,  which  did  not  slow  up  for 

fiassengers,  In  the  absence  of  an 
nvltatlon  by  signal  or  otherwise 
from  the  conductor  or  motorman.  he 
assumed  the  risk  of  a  change  In  the 
speed  of  the  car  and  of  his  ability 
to  get  on  In  safeUr.  Fremont  v.  Met- 
ropolitan St.  R.  Co.,  83  App.  Div.  414. 
82  NYS  807. 

Assumption  of  risk  genersJIy  see 
supra  S  1481. 

4a.  Ala. — Birmingham  R.,  etc.,  Co. 
V.  Lee,  153  Ala.  79,  46  S  292. 

D.  C. — Brown  v.  Washington,  etc., 
R.  Co.,  11  App.  37. 

Ga — Rome  R.,  etc,  Co.  v.  Keel,  3 
Ga.  A.  769,  60  SE  468. 

111. — Crotzer  v.  Preeport  R.  Light 
etc,  Co.,  160  111.  A.  470. 

Ind. — Conner  v.  Citizens'  St  R.  Co., 
105  Ind.  62.  4  NE  441,  55  AmR  177, 

Iowa. — Blades  v.  pes  Moines  City 
R.  Co..  113  NW  922.' 

La. — Pitard  v.  New  Orleans  R., 
etc.,  Co..  120  La.  925,  45  S  943. 

Mass. — Payne  v.  Springfield  St.  R, 
Co..  203  Mass.  426,  89  NE  636. 

Mo.- — Sly  V.  Union  Depot  R.  Co., 
134  Mo.  681,  36  SW  236;  Mathews  v. 
Metropolitan  St  R.  Co.,  166  Mo.  A. 
715,  137  SW  1003;  Eikenberry  v.  St 
Louis  Transit  Co.,  103  Mo.  A.  442,  80 
SW  360;  Hansberger  v.  Sedalia  Elec- 
tric R..  etc.,  Co.,  82  Mo.  A.  666. 

N.  Y. — Mulligan  v.  Metropolitan 
St  R.  Co..  89  App.  Div.  207.  86  NTS 
791;  Klmber  v.  Metropolitan  St.  R. 
Co..  69  App.  Div.  368.  74  NYS  966 
(moving  slower  than  a  man  can 
walk) ;  Sexton  v.  Metropolitan  St 
R.  Co.,  40  App.  Div.  26,  67  NTS 
577. 

[a]  Tor  example,  (1)  if  a  street 
car  was  Just  starting  and  barely 
moving,  the  attempt  of  a  woman  In- 
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board,  although  it  has  not  come  to  a  full  stop.^ 
But  this  rule  applies  only  where  the  attempt  is  not 
attended  with  unusual  and  extraordinary  dangers;" 
and  in  general  the  question  is  one  of  fact  for  the 
jury,  to  he  determined  under  the  circumstances  of 
the  case.*' 

[$  1496]   3.  Alighting  from  Train  or  Oar— a.  In 


GeneraL**  It  is  the  duty  of  a  passenger,  in  alighting 
from  a  train  or  car,  to  exercise  reasonable  care  for 
his  safety,  such  as  in  taking  hold  of  railings  or  other 
supports,  and  in  stepping  off  in  the  proper  direction 
and  manner;  and  if  he  fails  to  exercise  such  care, 
■whereby  he  is  injured,  he  is  guilty  of  contributory 
negligence  precluding  a  recovery."  But  a  passenger 


cumbered  with  bundles  to  board  it 
would  not  constitute  negligence  as  a 
matter  of  law.  Payne  v.  Sprlngfleld 
St.  R.  Co..  203  Mass.  425,  89  NE  636. 
(2)  Bo,  where  one  stepped  aboard  a 
car  when  It  had  almost  stopped,  and 
was  injured  by  Its  sudden  starting, 
it  cannot  be  said,  as  a  matter  of  law, 
that  he  was  ffulltjr  of  contributory 
negllrence.  Mulligan  v.  Metropolitan 
St"  K  Co.,  89  App.  Dlv.  207.  86  NTS 
791.  (S)  An  attempt  to  board  a  car 
moving  not  more  tnan  from  one  to 
three  miles  an  hour  was  not  negli- 
gence per  se.  but  presented  a  mixed 
question  of  law  and  fact,  to  be  sub- 
mitted to  the  Jury  under  proper  in- 
structions. Hansberger  v.  Sedalia 
Electric  R,  etc..  Co.,  82  Mo.  A.  666. 

43.  Cal. — Flnkeldey  v.  Omnibus 
Cable  Co.,  in  Cal.  28,  4B  P  996;  Nil- 
son  V.  Oakland  Tract.  Co.,  10  Cal. 
A.  103.  101  P  413. 

Ind, — Conner  v.  Citizens'  St.  R.  Co., 
106  Ind.  62,  4  NE  441,  65  AmR  177. 

Mass.— -Cforlin  v.  West-End  St.  R. 
Co.,  164  Mass.  197,  27  NE  1000; 
Briggs  v.  Union  St.  R.  Co.,  148  Mass, 
72,  19  NE  19.  12  AmSR  518. 

Minn. — Sahlgaard  v.  St.  Paul  City 
R.  Co.,  48  Minn.  232,  61  NW  111. 

Mo. — Palfrey  v.  United  R.  Co..  162 
Mo.  A.  470,  142  SW  773  {almost  or 

Eractlcally  stopped):  O'Mara  v.  St. 
ouis  Transit  Co.,  102  Mo.  A.  202,  76 
SW  680. 

N.  J.— Schmidt  v.  North  Jersey  St. 
R.  Co.,  58  A  72. 

N.  Y. — Eppendorf  v.  Brooklyn,  etc., 
R.  Co..  69  N.  Y.  195.  25  AmR  171; 
Clinton  v.  Brooklyn  Heights  R.  Co., 
91  App.  Div.  874,  8«  NYS  982;  Pro- 
btsher  v.  Fifth  Ave.  Transp.  Co.,  81 
Hun  644.  30  NYS  1099  [rev  on  other 
grounds  151  N.  Y.  431,  45  KE  8391; 
Reidy  v.  Metropolitan  St.  R.  Co..  27 
Misc.  627,  58  NYS  326.  See  also 
Monroe  v.  Metropolitan  St.  R.  Co.,  79 
App.  Dlv.  687.  80  NYS  177. 

But  see  Hunterson  v.  Union  Tract. 
Co..  206  Pa.  568,  55  A  543  (holding 
that,  where  plaintiff  signals  an  elec- 
tric car  to  stop  at  a  crossing,  and  the 
signal  Is  heeded,  and  the  car  Is  slack- 
ening its  speed,  and  he  attempts  to 
get  on  while  it  Is  running  three  miles 
an  hour,  and  is  injured  thereby,  he 
cannot  recover). 

4*.  Kentucky  Tract.,  etc.,  Co.  v. 
Watts,  167  Ky.  236,  180  SW  866; 
Mathews  v.  Metropolitan  3t.  R.  Co., 
166  Mo.  A.  716,  137^ SW  1003:  O'Mara 
V.  St.  L.ouis  Transit  Co.,  102  Mo.  A. 
202,  76  SW  680. 

[a]  It  la  amgUgwao^f  as  a  uattw 
of  law,  for  one  to  attempt  to  board 
a  street  car  going  at  a  speed  of  eight 
or  ten  miles  an  hour.  Spencer  v.  St. 
Louis  Transit  Co.,  Ill  Mo.  A.  663,  86 
SW  698. 

4B.  Ala. — ^Birmingham  R..  etc.,  Co. 
v.  Lee.  168  Ala.  79,  45  S  292;  Smith 
y.  Birmingham  R.,  etc.,  Co.,  147  Ala, 
702.  41  S  307;  Birmingham  R..  etc., 
Co.  V.  Brannon,  182  Ala.  431,  31  8 
62S. 

Cal. — Joyce  v.  Los  Angeles  R.  Co., 
147  Cal.  274,  82  P  204. 

111. — Donnelly  v.  Chicago  City  R. 
Co..  235  111.  35,  85  NE  233  [art  138 
111.  A.  204];  Chicago  Union  Tract.  Co. 
V.  Olsen,  211  111.  255.  71  NE  985  [att 
113  III.  A.  3031;  North  Chicago  St.  R. 
Co.  V.  Wiawell.  168  111.  613.  48  NE 
407;  North  Chicago  St.  R,  Co.  v,  Wil- 
liams, 140  111.  275,  29  NE  672;  Paul- 
zin  v.  Chicago  City  R.  Co..  177  HI.  A. 
87:  Lecklleder  v.  Chicago  City  R.  Co., 
172  111.  A.  557;  South  Chicago  City  R. 
Co.  V.  Dafresne.  102  111.  A.  493  [aff 
200  111.  456,  65  NE  1075];  North  Chi- 
cago St.  R.  Co.  V.  Kaspers.  86  III.  A. 
316  [aff  186  111.  246.  57  NE  840]; 
West  Chicapo  St.  R.  Co.  v.  Binder, 
61  111.  A.  420;  North  Chicago  St.  R. 
Co.  V.  Wrlxon,  61  111.  A.  807. 


Ind.-.-Cltizen8'  St.  R.  Co.  v.  Spahr, 
7  Ind.  A.  23,  33  NE  446. 

Mass. — Gordon  v.  West  End  St.  R. 
Co.,  175  Mass.  181.  55  NE  990;  Galla- 
gher V.  West  End  St.  R.  Co..  166 
Mass.  167,  30  NE  480. 

Mich. — Orth  v.  Saginaw  Valley 
Tract.  Co.,  162  Mich.  863.  127  NW 
330. 

Mo. — Schmitt  v.  St.  Louls  Transit 
Co.,  115  Mo.  A.  445.  90  SW  421:  Leu 
V.  St.  Louis  Transit  Co.,  106  Mo.  A. 
329.  80  SW  273. 

Nebr. — Nocita  v.  Omaha,  etc..  St. 
R.  Co..  89  Nebr.  209.  131  NW  214. 

N.  J. — Solomon  v.  Public  Service 
R.  Co..  87  N.  J.  L.  284,  92  A  942; 
Schmidt  V.  North  Jersey  SL  R.  Co.. 
66  N.  J.  L.  424.  49  A  438. 

N.  Y.— Butler  v.  Glen  Fall**,  etc.. 
R.  Co.,  121  N.  T.  112.  24  NE  187 
Clinton  V.  Brooklyn  Heights  R.  Co., 
91  App.  Dlv.  374.  86  NYS  932;  Eb- 
ling  V.  Second  Ave.  R.  Co.,  60  App. 
Div.  616.  69  NYS  1102;  Casslo  v. 
Brooklyn  Heights  R.  Co.,  69  App. 
Div.  617.  69  NYS  208;- McSwyny  v. 
BroadwaV.  etc..  R.  Co..  4  SIlv.  Sup. 
604.  7  NTS  466:  Mettlestadt  v.  Ninth 
Ave.  R.  Co.,  27  N.  Y.  Super.  377,  32 
HowPr  428:  Rrledermacher  v.  Union 
R.  Co.,  69  Misc.  410,  110  NYS  1113; 
Coles  V.  Interurban  St  R.  Co.,  49 
Misc.  246,  97  NYS  289. 

Oh. — Ohio  Cent  Tract  Co.  v.  Ha- 
teer.  SI  Oh.  Clr.  Ct  478  [atr  81  Oh. 
St.  494  mem,  91  NE  1134  meml. 

Pa. — Llnch  v.  Pittsburgh  Tract. 
Co.,  153  Pa.  102,  25  A  621:  Reddlng- 
ton  V.  Philadelphia  Tract.  Co.,  132 
Pa.  164,  19  A  28;  Sellers  v.  Union 
Tract.  Co.,  21  Pa.  Super.  5. 

R.  I.— Lee  v.  Rhode  Island  Co.,  68 
A  475. 

Va. — Reynolds  v.  Richmond,  etc.. 
R.  Co..  92  Va.  400,  2S  SE  770. 

Wash. — Foster  .  v.  Seattle  Electric 
Co.,  35  Wash.  177,  76  P  996;  Woo 
Dan  V.  Seattle  Electric  R.,  etc..  Co., 
6  Wash.  466,  32  P  103. 

[a]  To  attempt  to  board  a  oar 
ffofaff  faster  than  a  man  ooald  walk 
is  negligence  barring  a  recovery  for 
Injuries  sustained.  Quinn  v.  Phila- 
delphia Rapid  Transit  Co.,  224  Pa. 
162,  73  A  319. 

[b]  Where  one  pnrsaea  a  street 
oar  after  it  has  started,  and  In  at- 
tempting to  board  it  falls,  he  is 
guilty  of  contFibutory  negligence 
barring  recovery  for  his  Injury.  Lee 
V.  Rhode  Island  Co.,  (R.  I.)  68  A  475. 

[c]  Whers,  while  a  street  oar  is 
staaouur,  a  passenger  steps  on  to  the 
step  of  the  car,  and  while  she  Is 
there  it  moves  suddenly  forward, 
owing  to  the  negligence  of  the  con- 
ductor.  whereby  the  passenger  Is  in- 
jured, she  Is  not  guilty  of  contribu- 
tory negligence,  unless  an  ordinarily 

Srudent    person    would    not    do  so. 
oyce  V.  Los  Angeles  R.  Co.,  147  Cal. 
274.  82  P  204. 

[dl  Oar  going  elglit  miles  per 
hoar. — The  court  cannot  determine 
as  a  matter  of  law  that  It  is  negli- 
gence to  board  a  street  car  moving 
at  the  rate  of  eight  miles  an  hour, 
unless  there  Is  some  definite  or  fixed 
standard  by  which  the  act  can  be 
measured,  or  unless  the  act  Is  such 
an  one  as  that  It  reasonably  permits 
but  one  conclusion  of  negligence. 
Citizens'  St.  R.  Co.  v.  Spahr.  7  Ind. 
A.  23.  33  NE  446. 

46.  VtTsons  nnder  dlaaWMty  see 
supra  iJ  1482-1484.  _ 

47.  U.  S. — Thompson  v.  Chicago, 
etc.,  R.  Co.,  189  Fed.  723,  111  CCA 
261. 

Ala. — Watkina  v.  Birmingham.  R., 
etc.,  Co..  120  Ala.  147,  24  S  392,  43 
LRA  297. 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Plott.  108  Ark.  292.  157  SW  385. 

Del. — Behen  v.  Philadelphia,  etc.. 
R.  Co.,  93  A  901;  Olrardo  V.  Wil- 


mington, etc..  Tract.  Co.,  90  A  476; 
Benson  v.  Wilmington  City  R.  Co., 

24  Del.  202.  76  A  793:  Coyle  v.  Peo- 
ple's R  Co.,  23  Del.  464,  80  A  638: 
Reiss  V.  Wilmington  City  R.  Co.,  87 
A  163. 

D.  C. — Rouaer  v.  Washington,  etc., 
R.  Co..  13  App.  820. 

Fla. — Florida  East  Coast  R.  Co.  v. 
Carter,  67  Fla.  886,  66  S  254,  Ann 
CaBl916E  1299. 

Qa. — Hester  v.  Savannah  Electric 
Co.,  180  aa.  464,  60  SE  1046;  South- 
em  R.  Co.  V.  Bandy,  120  Qa.  468,  47 
SE  923,  102  AmSR  112. 

III.— McAvoy  v.  St.  Louis,  etc.,  R. 
Co.,  180  111.  A.  620:  Chicago,  etc.,  R. 
Co.  V.  Noble.  132  111.  A.  400. 

Ind. — Priimp  v.  Davis,  83  Ind.  A, 
88,  70  .^IK  gse. 

Kan. — Lynch  v,  Missouri  Pac.  R. 
Co..  92  Kan.  735.  142  P  938. 

Ky. — Lexington  R.  Co.  v.  Lowe, 
143  Ky.  339,  136  SW  618. 

Mass. — Lee  v.  Boston  El.  R.  Co., 
182  Mass.  454.  65  NE  822. 

Minn. — Johnfon  v,  Winona,  etc.,  R. 
Co.,  11  Minn.  296,  88  AmD  88. 

Mo. — Hickman  v.  Missouri  Pac.  R. 
Co.,  91  Mo.  433.  4  PW  127;  Young  v. 
Missouri  Pac.  R.  Co..  93  Mo.  A.  ^67. 

N.  J. — Scott  V.  Bergen  County 
Tract.  Co.,  63  N.  J.  L.  407.  43  A 
1060  [aff  64  N.  J.  L.  362,  48  A  1118J. 

N.  Y. — LafRln  v.  Buffalo,  etc.,  R. 
Co..  106  N.  y.  136.  12  NE  699,  60 
AmR  433;  Truegdell  v.  Erie  R.  Co.. 
H4  App.  Dlv.  34.  99  NTS  G94;  Smith 
V.  Kingston  Cltv  R.  Co..  56  App.  Dlv. 
143,  167  NYS  18B  [aff  169  N.  Y.  616 
mem,  62  NE  1100  mem];  Gabriel  v. 
Long  Island  R.  Co.,  64  App.  Dlv.  41, 
66  NYS  301;  Schaefer  v.  Central 
Crosstown  R.  Co.,  80  Misc.  114,  61 
NYS  806. 

N.  C. — ^Keam^  v.  Seaboard  Air 
Line  R.  Co.,  168  N.  C.  621,  74  8E 
593. 

Pa. — ^Kurfess  v.  Harris,  196  Pa. 
385,  46  A  2;  Walthour  v.  Pennsyl- 
vania R.  Co.,  40  Pa.  Super.  262. 

R.  I.— Riley  v.  Rhode  Island  Co^ 
29  R.  I.  143.  69  A  838,  16  LRANS 
523,  17  AnnCas  50. 

Tex. — Ft.  Worth,  etc.  R.  Co.  v. 
Taylor,  (Civ.  A.)  162  SW  967;  Texas 
Midland  R.  Co.  v.  Rltchey  49  Tex. 
Civ.  A.  409  108  SW  732. 

Wis. — Werner  v.  Chicago,  etc.,  R. 
Co.,  106  Wis.  300,  81  NW  416. 

Wyo. — Chicago,  etc..  R.  Co.  v. 
Lampman,  18  Wyo.  106,  104  P  633, 

25  LRANS  217.  AnnCaal912C  788. 
N.  S. — McCormack  v.  Sydney,  etc, 

R.  Co.,  37  N.  S.  264. 

[a]  'VMUioaaltte  oars."  (1)  which 
a  street  car  passenger  Is  required  to 
exercise  in  alighting  from  a  car,  is 
such  care  as  a  person  of  ordinary 

f>nidence  would  exercise  under  slm- 
lar  circumstances,  such  care  being 
proportioned  to  the  risk  incurred. 
Elliott  V.  Wilmington  City  R.  Co..  22 
DeL  670.  73  A  1040.    <2)  A  passen- 

f:er,  in  alighting  from  a  street  car, 
3  bound  only  to  exercise  due  care 
under  the  circumstances,  and  the 
fact  that  he  placed  himself  In  a  po- 
sition of  danger  while  exercising 
sucb  care  does  not  show  contribu- 
tory negligence  sis  a  matter  of  law. 
Johnson  v.  Yonkers  R.  Co.,  101  App. 
Dlv.  65,  91  NTS  508. 

[b]  Incnmbered  with  hnndleB. — 
(1>  A  passenger  seeking  to  alight 
when  incumbered  wllh  bundles  or 
parcels  so  as  to  interfere  with  or  im- 
pede looomotlon,  should  exercise  a 
degree  of  care  commensurate  with 
the  situation  and  surroundingn.  Chi- 
cago, etc..  R.  Co.  v.  Noble.  132  III.  A. 
400.  (2)  A  woman  Injured  in  leav- 
ing a  train  by  reason  of  Its  suddenly 
starting  cannot  be  regarded  as 
guilty    of   contrUbiutory  Jiegllgence 
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may  act  on  the  assnmption  that  the  carrier  will  take 
proper  precautioDs  for  his  safety,**  such  as  that  of 
exercising  care  to  see  that  the  platform,  steps,  or 
running  boards  are  in  a  reasonably  safe  condition,*' 
unless  the  passenger  knows,  or  by  the  exercise  of 
ordinary  care  could  know,  that  they  are  defective  or 
in  an  unsafe  condition.**  Where,  in  alighting,  a  pas- 
senger without  knowlec^e  of  actual  danger  assumes 
a  position  which  is  apparently  free  from  danger,  he 
is  not  guilty  of  contributory  negligence."  And 
although  it  is  his  duty  to  alight  with  reasonable 
promptness,"'  he  may  act  on  the  assumption  that  he 


a  srlp  wetghlDK  perhaps  sixty 
pounds,  where  there  is  no  evidence 
that  she  vas  not  In  good  health  and 
of  sufficient  strength  to  carry  It  as 
far  as  the  pletform.  Chicago,  etc., 
R.  Co.  V.  Armes.  82  Tex.  Civ.  A.  82. 
74  SW  77. 

[c]  8t«pptB|r  off  iMckward. — (1) 
Where  a  passenger  In  allKhtin^  from 
a  train,  attempts  to  step  from  the 
car  platform  backward,  he  cannot  re- 
cover. If  the  injury  results  from  his 
attempting  to  leave  the  car  In  such 
a  neglfeent  manner.  Watklns  v. 
Birmingham  R.,  etc.,  Co.,  130  Ala. 
147,  24  S  392,  43  L.RA  297.  (2)  But 
it  has  been  held  that  It  la  not  negli- 
gence per  se  for  a  passenger  to 
alight  from  a  stationary  street  car 
with  his  back  toward  the  front  of 
the  car.  Birmingham  R„  etc.,  Co.  v. 
Handy.  (Ala.)  39  S  917;  Morrison  v. 
Charlotte  Electric  R.,  etc.,  Co..  123 
N.  C.  414.  31  SB  720.  (3)  And  It  has 
been  held  that  the  fact  that  a  oa^- 
aenger  steps  off  a  car  with  her  back 
to  the  front  of  the  car,  without  hold- 
ing on  to  any  part  of  the  car,  does 
not  warrant  a  submlsafon  of  the 
question  of  the  passenger's  contribu- 
tory negligence.  Rouser  v.  Washlng- 
tlon,  etc.,  R.  Co.,  13  App.  (B.  C.)  320. 

[dl  Mlnra  to  bold  ndllnffb— (D 
It  1b  not  negligence  per  se  for  a  pas- 
senger to  alight  from  a  street  car 
without  taking  hold  of  the  railings 
to  guard  against  a  sudden  move- 
ment of  the  car.  Crump  v.  Davis, 
SS  Ind.  A.  88,  70  NE  886:  South 
Covington,  etc.,  R.  Co.  v.  Troirtirldge, 
163  Ky.  79,  171  SW  S?l:  Bcott  v. 
Bergen  County  Tract  Co..  63  N.  J.  Ii. 
407,  43  A  1060  [aS  64  N.  J.  L.  362,  48 
A  1118];  McDonald  V.  Long  Island 
R.  Co.,  116  N.  T.  646.  22  NEri068.  16 
AmSR  437:  Schaefer  v.  Central 
CroBStown  R.  Co.,  30  MIso.  114,  61 
NTS  806;_Wemer  V.  Chi^go,  etc.,  R. 
Co.,  106  Wis.  300,  81  NW  416.  (2) 
The  fact  Uiat  a  passenger,  Injured 
by  falling  on  the  icy  steps  of  a  car 
from  which  he  was  alighting  In  the 
night,  was  carrying  In  each  hand  a 
grip,  belonging  to  ladles  In  his 
charge,  instead  of  holding  on  to  the 
railing  with  one  hand,  cannot  be  said 
to  constitute  contributory  negli- 
gence as  a  matter  of  law.  Thompson 
V.  Chicago,  etc.,  R.  Co..  189  Fed.  723. 
Ill  CCA  261. 

[e]  The  prevalence  of  a  storm 
and  frosslag  wMtlier  Imposes  on  a 
passenger  an  extra  degree  of  care  to 
prevent  Injury  while  alighting  from 
a  car,  the  steps  or  platform  of  which 
are  In  a  slippery  condition.  Riley  v. 
Rhode  Island  Co..  29  R.  I.  143,  69  A 
338.  15  LRANS  623.  17  AnnCas  60 
and  note;  McCormack  v,  Sydney,  etc., 
R.  Co..  37  N.  S.  254.  But  see  John- 
son V.  Mahoning,  etc.,  R..  etc..  Co., 
60  Pa,  Super.  630  (holding  that  a 
passenger,  slipping  on  ice  on  the  ves- 
tibule floor,  cannot  be  convicted  of 
contributory  negligence  as  a  matter 
of  law  because  she  was  carrying  her 
young  child  In  her  arms  as  she 
walked  from  the  car  to  the  vesti- 
bule). 

Cfj    Jamplng     from  step. — (1) 

Where  the  steps  of  a  car  are  so  high 
that  passengers  cannot  conveniently 
alight  by  stepping  down,  negligence 
cannot  be  Imputed  as  a  matter  of 
law  to  a  passenger  who.  having  a 
right  to  alight,  determines  that  he 
can  alight  with  greater  safety  by 


Jumping  than  In  attempting  to  step 
down.  Truesdell  v.  Erie  R.  Co.,  114 
App.  Dlv.  34.  99  NYS  694.  (2)  So, 
Where  a  train  stops  where  passen- 
gers usualljr  alight  and  while  a  pas- 
senger is  descending  the  steps  a  sud- 
den Jerk  causes  her  to  lose  her  bal- 
ance, whereupon  she  Jumps  to  save 
herself,  and  Is  Injured,  she  la  not,  as 
a  matter  of  law,  gulttr  of  contribu- 
tory negligence  barring  recovery. 
Lynch  c.  Missouri  Pac.  R  Co.,  92 
kan.  736,  142  P  938. 

[gi  Oatohlng  liold  of  hrsks 
wliseL— It  Is  not  contributory  negli- 
gence for  a  passenger  about  to  leave 
a  train  to  place  nls  hand  on  the 
brake  wheel,  when  It  suddenly  re- 
volves and  breaks  his  arm,  and  if 
the  facts  show  that  the  wheel  was 
dangerous,  it  will  authorise  a  recov- 
ery. Cleveland,  etc..  R.  Co.  v.  Mc- 
Henry,  47  111.  A.  301. 

[h]  Stmpbig  on  oonpllng  link. — 
The  fact  that  a  passenger  in  getting 
off  the  train,  steps  on  a  connecting 
link  between  two  cars  Is  not  per  se 
negligence  on  his  part;  but  the  ques- 
tion is  one  for  the  jury  under  all  the 
circumstances  of  the  case.  Johnson 
v.  WInoma,  etc.,  R.  Co.,  11  Minn.  296, 
88  AmD  83. 

[11  Ik  iMvinff  an  derated  oan 
(1)  It  Is  not  contributory  negligence, 
as  a  matter  of  law,  for  a  passenger 
to  look  straight  ahead  and  not  down- 
ward. Lakin  v.  South  Side  El.  R. 
Co.,  148  111.  A.  268.  <2)  A  passen- 
ger on  an  elevat&d  railroad  who 
moves  rapidly  to  alight  from  a  car 
and  is  Injured  by  running  Into  the 

fate  thereof,  without  observing  It  or 
he  brakeman  closing  It,  Is  not,  as  a 
matter  of  law,  guilty  of  contribu- 
tory negligence,  precluding  a  recov- 
ery. McGarry  v.  Boston  Bl.  R.  Co., 
196  Mass.  638,  81  NE  194. 

[J]  AUglitlng  from  *  olsmtor. — 
The  fact  that  a  passenger  on  an  ele- 
vator falls  to  look  particularly  to 
see  If  the  conductor  is  about  to 
close  the  door  which  he  has  opened 
for  the  purpose  of  admitting  passen- 
gers does  not  necessarily  constitute 
contributory  negligence.  Chicago 
Exch.  Bldg.  Co.  V.  Nelson.  98  111.  A 
189   [aff  197  III.  334,  64  NB  369]. 

48.  Leveret  v.  Shreveport  Belt  R 
Co.,  110  La.  399.  34  5  579;  La  Clalr 
V.  New  York  City  R.  Co..  92  NYS 
837.    See  generally  Rupra  I  1481. 

49.  Smithers  v.  Wilmington  City 
R.  Co..  22  Del.  422.  67  A  167;  Mack 
V.  Pittsburgh  R.  Co.,  247  Pa.  698,  93 
A.  618;  Aransas  Harbor  Terminal  R. 
Co.  V.  Slma.  (Tex.  Civ.  A.)  179  SW 
895;  Hertzberg  v,  San  Antonio  Tract. 
Co.,  56  Tex.  Civ.  A-  437.  120  SW  672. 
See  generally  supra  S  1481. 

80.  Smithers  v.  Wilmington  City 
R.  Co.,  22  Del.  422,  167  A  167. 

81.  White  V.  Connecticut  Co.,  88 
Conn.  614.  92  A  411.  LRA1915C  609. 

62.  Ind. — Dunning  v.  Lake  Erie, 
etc.,  R.  Co.,  38  Ind.  A.  91,  77  NE  1049. 

Md. — Philadelphia,  etc.,  R.  Co.  v. 
Hand,  101  Md.  233.  61  A  285. 

N.  C. — Kearney  v.  Seaboard  Air 
Line  R.  Co..  158  N.  C.  521,  74  SB  593. 

Pa. — Mack  v.  Pittsburgh  R.  Co., 
247  Pa.  598.  93  A  618. 

S.  C. — Dobson  V.  Seaboard  Air  Line 
R.  Co.,  90  S.  C.  414,  73  SE  876. 

Wyo. — Chicago,  etc..  R.  Co.  v. 
Lampman,  18  Wyo.  106.  104  P  S33, 
25  L^NS  217,  AnnCasl912C  788. 

83.   111. — Moore  v.  Aurora,  eta,  R. 


.will  be  given  a  reasonable  opportmiity  to  alight  in 
safety."^  Alighting  from  a  train  or  car  in  the  man- 
ner directed  by  the  conductor,  brakeman,  or  other 
employee  in  charge  is  not  necessarily  negligence." 

[$  1497]  b.  Preparing  to  Leave  Conveyance  before 
It  Stops.  It  is  not  necessarily  negligence  for  a 
passenger  to  leave  his  seat  as  the  train  or  ear 
approaches  his  destination,  but  before  it  comes  to  a 
stop;  whether  it  is  negligence  or  not  is  dependent 
on  the  circumstances,  and  is  generally  a  question 
of  fact."  Even  to  go  on  the  car  platform  or  steps 
before  the  car  stops  is  not  necessarily  n^ligent,  the 

Co.,  246  111.  66.  02  NE  673;  Jurkle- 
wlci  v.  Illinois  Cent.  R.  Co.,  146  IIL 
A.  44. 

Mass. — Vine  v.  Berkshire  St.  R. 
Co.,  212  Mass.  680,  99  NE  473. 

Mich. — Burke  v.  Bay  City  Tract., 
etc.,  Co.,  147  Mich.  172,  110  NW  524: 
Britton  V.  Orand  Rapids  St.  R.  Co., 
90  Mich.  169,  61  NW  276. 

Mo. — Schwanenfeldt  v.  Metropoli- 
tan St.  R.  <:o..  187  Mo.  A.  B88.  174 
SW  143;  Hurley  v.  Metropolitan  St. 
R.  Co^  120  Ho.  A.  262,  96  SW  T14. 

N.  T.-^McDonald  v.  Ldng  Island  R. 
Co.,  lit  N.  T.  646,  U  NB  1068.  IS 
AmSR  487. 

64.  Baltimore,  etc.,  R.  Co.  v.  Lieap- 
ler.  66  Md.  671,  4  A  8B1;  Stalnea  v. 
New  Jersey  Cent.  R.  Co.,  72  N.  J.  L. 
268,  61  A  886;  Watson  v.  Camden, 
etc,  R.  Co..  65  N.  J.  L.  126.  28  A  136. 
39  AmSR  624,  19  LRA  487:  Hartslg 
V.  Lehigh  Valley  R.  Co..  164  Pa.  364. 

26  A  310.    See  also  supraj  148S. 
88.    U.  S. — New  Jersey  R..  etc.,  Co. 

V.  Pollard.  22  Wall.  341,  22  L.  ed.  877. 

Ark. — Robinson  v.  Little  Rock  R., 
etc.,  Co.,  113  Ark.  227.  168  SW  1125. 

Cal. — Babcock  v.  Los  Angeles 
Tract.  Co.,  128  Cal.  173,  60  P  780: 
Morgan  v.  Southern  Pac.  R.  Co.,  95 
Cal.  501.  30  P  601;  Dougherty  v. 
Union  Tract.  Co.,  28  Cal.  A.  17.  136 
P  722;  Grlffln  v.  Pacific  Electric  R. 
Co..  1  Cal.  A.  678,  82  P  1084. 

Conn. — Hoyt  v.  New  Tork,  etc,  R. 
Co.,  78  Conn.  709,  63  A  393. 

Del. — Freeman  v,  Wilmington,  etc. 
Tract.  Co.,  26  Del.  107,  80  A  1001. 

Oa, — Augusta  Southern  R.  Co.  v. 
Snider,  118  Oa.  146,  41  SE  1006. 

111. — Chicago,  etc,  R.  Co.  t.  Means, 
4S  111.  A.  396. 

Ind. — Winona,  etc.,  R.  Co,  v.  Rous- 
seau, 48  Ind.  A.  248,  98  NE  34.  1028; 
Lake  Brie,  etc.  R.  Co.  v.  Cotton,  46 
Ind.  A.  680.  91  NB  258. 

Kan. — Helms  v.  Southwest  Mis- 
souri R.  Co.,  96  Kan.  S68,  162  P  632. 

Ky. — Sandtin  v.  Lexington  R.  Co.. 
110  SW  374.  88  KyL  618;  Illinois 
Cent.  R.  Co.  v.  Jolly,  117  Ky.  632.  78 
SW  476.  25  KyL  1735,  4  AnnCas  748 
and  note;  Chesapeake,  etc,  R.  Co.  v. 
Topping.  78  SW  138.  26  KyL  1390. 

Md. — Baltimore,  etc..  Tumpi  Road 
V.  Leonhardt,  88  Md.  70,  6  A  346,  69 
AmR  166. 

Mass. — Young  v.  Boston,  etc.,  R. 
Co.,  213  Mans.  267.  100  NE  641.  BO 
LRANS  450,  AnnCasl914A  835  and 
note;  Larson  v.  Boston  El.  R.  Co.,  212 
Mass.  262,  98  NB  1048;  Treat  v.  Boa- 
ton,  etc.,  R.  Corp.,  1!1  Mass.  371 ; 
Barden  v.  Boston,  etc..  R.  Co.,  121 
Mass.  426. 

Mich.-— Schultz  V.  Michigan  United 
R.  Co..  168  Mich.  666,  123  NW  594. 

27  LRANS  603. 
N.  J. — Davis  v.  Camden,  etc  R. 

Co.,  73  N.  J.  L.  415,  88  A  848;  Con- 
solidated Tract  Co.  v.  Thalhelmer, 
59  N.  J.  L.  474.  37  A  182. 

N,  T. — Bartholomew  v.  New  Tork 
Cent.,  etc.  R.  Co..  102  N.  T.  716.  7 
NB  623;  Wylde  V.  Northern  R.  Co.. 
B3  N.  Y.  166,  14  AbbPrNS  218:  New- 
ton V.  Central  Vermont  R.  Co.,  80 
Hun  491,  30  NYS  488  [alt  151  N.  T. 
624  mem,  46  NE  1133  mem];  Colwell 
V.  Manhattan  R.  Co.,  57  Hun  462.  10 
NYS  636;  Demann  v.  Eighth  Ave. 
R.  Co..  10  Misc.  191.  30  NYS  926. 

Pa. — Jennings  v.  Union  Tract.  Co., 
206  Pa.  31,  S6  A  786:  Sweeney 
Union  Tract.  Co.,  199  Pa.  893.  49  A 
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passenger  having  a  right  to  aasniiie  care  on  the 
part  of  the  carrier's  employees  in  stoppii^,  and 
the  question  usually  beii%  one  of  fact  under  the 
circumstances  of  the  particular  ease,"'  especially 


where  he  is  induced  to  go  on  the  platform  hy  the 
conduct  of  an  employee  of  the  earxier."  But  it  has 
been  held  that  tlus  rule  applies  only  where  the  pas- 
senger has  given  notiee  of  his  intention  to  alight," 


<S;  Bendon  v.  Union  Tract.  Co.,  26 
Pa.  Super.  539;  Dunn  v.  Pennayl- 
vanfa  R.  Co.,  20  Phlla.  268. 

Tei, — International,  etc..  R.  Co.  v. 
Jones,  (Civ.  A.)  175  8W  48S:  Denl- 
son.  etc.,  R.  Co.  v.  Johnson,  86  Tex. 
Civ.  A.  lis,  81  SW  780. 

Va. — Norfolk,  etc.  R.  Co.  v.  Prln- 
nell.  3  SB  95. 

Waflh. — Ranous  v.  Seattle  Electric 
Co.,  47  Wash.  544,  92  P  382. 

[a]  Bwson  for  rol*. — "It  Is  a 
common  practice  among  passengers 
to  leave  their  seats  as  the  car  ap- 
proaches the  stopping  place,  a  prac- 
tice which  Is  not  regarded  to  be 
necessarily  dangerous  by  either  car- 
riers or  passengers.  Travel  would  be 
greatly  impeded  if  passengers  pro- 
posing to  alight  from  street  or  Inter- 
urban  cars  should  keep  their  seats 
and  make  no  preparation  to  leave 
until  the  car  was  brought  to  a  stand- 
still." Helms  V.  Southwest  Missouri 
R.  Co.,  96  Kan.  66S,  571,  162  P  682. 

[h]  Tlma  (1)  a  passenger  In  a 
railroad  car,  who  in  ot>edience  to  a 
trainman's  call  to  "change  cars,"  and 
after  the  car  on  arriving  at  a  sta- 
tion had  so  nearly  stopped  that  It 
appeared  to  persons  of  ordinary  In- 
telligence and  observation  to  have 
fully  stopped,  rose  and  walked 
toward  the  exit  and  was  thrown 
down  and  Injured  by  a  sudden  Jerk 
of  the  car,  was  not  chargeable  with 
contributory  negligence,  and  might 
recover  damages  for  Injuries  received. 
Bartholomew  v.  New  York  Cent., 
etc,  R.  Co.,  102  N.  T.  718.  7  NE  623. 
<2)  A  street  car  passenger  is  not 
negligent  as  a  matter  of  law  in  ris- 
ing, as  the  car  begins  to  slow  down, 
on  approaching  her  destination  and 
standing  with  one  hand  on  the  seat, 
the  other  holding  her  bundles.  Rob- 
inson V.  Little  Rock  R..  etc.,  Co.,  118 
Ark.  287,  168  SW  1126.  (3)  It 
la  not  neBllgence  per  se  to  rise  from 
a  seat  and  step  to  the  side  of  a 
slowly  moving  open  car  which  Is 
comlniT  to  a  stop,  for  the  purpose  of 
getting'  on  the  running  board  to  alight 
when  the  car  does  stop,  Davis  v. 
Camden,  etc.  R.  Co.,  73  Ni  J.  L.  416. 
63  A  843.  (4)  However  a  passenger 
who  on  approaching  her  destination 
leaves  her  seat  and  stands  by  the 
door  before  the  train  stops  at  the 
station  cannot  recover  for  Injuries 
■sustained  In  a  fall  caused  by  the 
stopping  of  the  train  with  no  more 
Jerk  than  was  incident  to  Its  stop- 
ping in  the  exercise  of  proper  care. 
Illinois  Cent  R.  Co.  v.  Jolly.  117  Ky. 
632,  78  SW  476.  25  KyL  1735.  4  Ann 
Css  748.  (5)  Although  a  street  car 
passenger  on  hearing  the  bell  ring 
arose  In  her  seat  to  alight  when  the 
car  stopped,  the  fact  that  the  place 
which  stie  was  passing  when  she 
arose  wss  not  a  proper  place  to 
alight  would  not  affect  her  right  to 
recover  for  Injuries  caused  by  sud- 
denly starting  the  car,  where  she  did 
not  attempt  to  leave  the  car.  Wi- 
nona, etc.  R.  Co.  v.  Rousseau,  48 
Ind.  A.  248,  9S  NE  34,  1028. 

[c]  The  faUuT*  of  a  street  oar 
pass«ag«r  to  comply  with  a  reaaest 
that  passsngers  rmnaln  seated  until 
the  car  stops  is  insufflclent  to  charge 
an  Injured  passenger  with  contribu- 
tory negligence  as  a  matter  of  law. 
Robinson  v.  Little  Rock  R,,  etc.,  Co., 
113  Ark.  227,  168  SW  1125. 

B6.  U-  S, — Thomas  v.  San  Pedro, 
etc.,  R.  Co..  170  Fed.  129,  95  CCA 
371. 

Ala. — Birmingham  R.,  etc.,  Co.  v. 
Barrett,  179  Ala.  274,  60  S  262;  South- 
«m  R.  Co.  v.  Roebuck,  182  Ala.  412, 
31  S  611:  Armstrong  v,  Montgomery 
St.  R.  Co.,  123  Ala.  233,  26  S  849; 
Birmingham  R.,  etc.,  Co.  v.  James, 
181  Ala.  120,  25  S  847;  Watfclns  v. 
Birmingham  R.,  etc..  Co..  120  Ala. 
147,  24  S  392,  43  LRA  287. 
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Ark. — Kansas  City  Southern  R.  Co. 
V.  Wortfalngton,  101  Ark.  138.  141  SW 

1173. 

Cal. — Froemlng  v.  Stockton  Electric 
R.  Co..  171  Cal.  401,  163  P  712. 

D.  C. — Washington,  etc..  R.  Co.  v. 
Chapman,  26  App.  472,  6  AnnCas 
721  and  note:  Harmon  v.  Washing- 
ton, etc..  R.  Co.,  18  D.  C.  256, 

lll.—'Peterson  v.  Chicago  Cons. 
Tract  Co..  231  111.  884,  83  NE  169; 
North  Chicago  St  B.  Co.  v.  Baur, 
79  111.  A.  121  [air  179  111.  126,  63  NE 
668,  45  LRA  108]. 

Ind. — Wabash  Rlvsr  Tract  Co.  v. 
Iteker,  167  Ind.  268,  78  NB  l-»6:  Cin- 
cinnati, etc.,  R.  Co.  V.  UcLaln,  148 
Ind.  188,  44  NE  806;  Cincinnati,  etc.. 
R.  Co.  v.  Revalee,  17  Ind.  A.  667.  46 
NE  862. 

Iowa. — Helnse  v.  Interurban  R. 
Co.,  139  Iowa  18»,  117  NW  886,  81 
L.RANS  716  and  note:  Forbes  v. 
Chicago,  etc,  R.  Co.,  136  Iowa  679, 
118  NW  477. 

Ky. — South  Covington,  etc..  R.  Co. 
V.  Trowbridge,  163^.  79.  178  SW 
371;  Louisville  R.  Co.  v.  Osborne, 
167  Ky.  841.  168  SW  18»  (street  car 
passenger);  Louisville,  etc.,  R.  Co.  v. 
Stillwell,  142  Ky.  830.  134  SW  203; 
Louisville,  etc..  R.  Co.  v.  Head,  69 
SW  23,  22  KyL  863.  Compare  Luns- 
ford  V.  Louisville,  etc.,  R.  Co.,  163 
Ky.  283,  166  SW  378  (holding  that  a 

Sassenger  who  on  approaching  his 
estlnatlon  leaves  his  seat  and  stands 
on  the  platform  before  the  train 
stops  at  the  station  cannot  recover 
for  injuries  sustained  In  a  fall 
caused  by  the  stopping  of  the  train 
with  no  more  Jerk  than  was  Inci- 
dent to  its  stopping  In  the  exercise 
of  proper  care). 

Mass. — Young  v,  Boston,  etc.,  R. 
Co.,  213  Mass.  267,  100  NE  541,  50 
LRANS  460,  AnnCasl914A  636:  Fleck 
V.  Union  R.  Co.,  134  Maes.  480.  But 
see  Fletcher  v.  Boston,  etc.,  R.  Co., 
187  Mass.  463,  73  NE  662,  106  AmSR 
414  (holding  that  a  passenger  who 
after  the  station  Is  called  and  be- 
fore the  train  stops  leaves  the  car 
and  stands  on  the  steps  Is  guilty  of 
such  contributory  negligence  as  pre- 
vents his  recovery  for  injuries  re- 
sulting from  the  steps  striking  a 
truck  on  a  track  by  tn*  slds  of  the 
car), 

Mich. — Braun  v.  Grand  Rapids, 
etc,  R.  Co.,  188  Mich.  669.  160  NW 
144;  Btson  v.  Ft.  Wayne,  etc.,  R.  Co., 
110  Mich.  494.  68  NW  298. 

Minn.— Currle  v.  Mendenhall,  77 
Minn.  179.  79  NW  677;  Schelber  v. 
Chicagp.  etc.,  R.  Co.,  61  Minn.  499, 
63  NW  1084. 

Mo. — Setzler  v.  Metropolitan  St. 
R.  Co.,  227  Mo.  454.  127  SW  1;  Well- 
meyer  v,  St.  Louis  Transit  Co.,  198 
Mo.  527.  96  SW  926;  Anderson  v. 
Metropolitan  St  R.  Co..  169  Mo.  A. 
449.  141  SW  461:  Holland  V.  Metro- 
politan St.  R.  Co.,  157  Mo.  A.  476, 
137  SW  996:  Plm  V.  St  Louis  Tran- 
sit Co.^108  Mo.  A.  713.  84  SW  156. 

Nebr. — Jelinek  v.  Omaha,  etc.,  R. 
Co.,  98  Nebr.  751,  154  NW  646; 
Bendekovlck  v.  Omaha,  etc.,  St.  R. 
Co..  80  Nebr.  174,  113  NW  988. 

N.  J. — McCuIlom  V.  Atlantic  City, 
etc.,  R.  Co.,  77  N.  J.  L.  60S,  72  A 
87;  Pagatiini  v.  North  Jersey  St.  R. 
Co..  70  N.  J.  L.  385,  67  A  128;  Scott 
V.  Bergen  County  Tract.  Co.,  64  N. 
J.  L.  362.  48  A  1118  [aff  68  N.  J.  L. 
407.  43  A  1060]. 

N.  T.— Nichols  V.  Sixth  Ave.  R. 
Co..  38  N.  T.  131.  97  AmD  780; 
Futoransky  v.  Nassau  Eloctric  R, 
Co..  165  NYS  784. 

Or. — ^Kemp  v.  Portland  R,,  etc,  Co.. 
74  Or.  258.  146  P  274  (going  to  closed 
vestibule). 

S.  C. — Davis  v.  Atlanta,  etc..  Air 
Line  R.  Co.,  83  S.  C.  66,  64  SB  lOlB. 

Tenn. — Louisville,  etc.,  R.  Co.  v. 
O'Brien,  1  Tenn.  civ.  A.  492. 

Tex. — Southworth  v.  Feoos,  etc.,  R. 


Co.,  (CIv.  A.)  118  SW  86L 

Wash. — Elliott  V.  Seattle,  etc,  R. 
Co.,  68  Wash.  129.  122  P  614.  89 
LRANS  608;  Ranous  v.  Seattle  Elec- 
tric Co.,  47  Wash.  644,  92  P  382. 

Ont — Shea  v.  Toronto  R.  Co..  7 
OntWR  724. 

[a]  ■eascai  for  role, — "if  pas- 
sengers who  are  not  encumbered  in 
such  way  as  to  render  the  act  dan- 
gerous, and  wbo  are  in  foil  capacity 
to  care  for  themselves,  as  most  of 
them  are.  should  remain  seated  un- 
til the  oar  has  come  to  a  full  stop, 
travel  would  be  much  hampered  and 
Impeded.  It  Is  common  observation 
that  street  railways  do  not  require 
or  encourage  this  from  tiieir  pa- 
trons." Anderson  v.  Metropolitan 
St  R.  Co..  169  Ho.  A.  448,  461.  141 
SW  461. 

ib]  b  VesnsTlTasla  It  Is  held 
(Ij  that  a  passenger  on  an  electric 
car  who  leaves  his  seat  and  steps 
on  the  running  board  of  the  car 
while  in  motion  assumes  the  risk  of 
his  position  (Balnbridge  v.  Union 
Tract  Co..  208  Pa.  71,  55  A  886). 
(2)  and  is  negligent  as  a  matter  of 
law  (Gaftney  v.  Union  Tract.  Co.,  211 
Pa.  91,  60  A  488).  (3)  But  where  a 
passenger  on  an  open  street  car  sig- 
naled the  conductor  to  stop,  and  after 
the  latter  rang  the  bell  and  as  the 
speed  slackened  he  stepped  to  the 
side  and  stood  with  one  foot  on  the 
car  and  the  other  on  the  runnmg 
board,  and  observing  that  the  car 
was  not  stopping  at  the  crossing  he 
withdrew  his  foot  from  the  running 
board,  stood  Just  Inside  of  the  car 
firmly  holding  the  hand  rail,  and 
again  signaled  the  conductor  to  stop, 
and  the  conductor  again  rang  the 
bell,  and  the  speed  was  slacxened 
until  the  car  almost  stopped,  when 
it  was  suddenly  acceteratad,  giving 
the  car  a  jerk  whltfli  threw  the  pas- 
senger off,  he  was  not  chargeable  as 
matter  of  law  with  contributory 
negligence.  Sweeney  v.  Union  Tract. 
Co..  199  Pa.  293,  49  A  66. 

[c]  Defective  oar  step. — ^A  pas- 
senger on  a  car  which  should  have 
three  steps,  but  has  only  the  first 
two.  Is  guilty  of  contributory  negll- 

frence  where  he  steps  down  without 
ooking,  while  the  car  Is  approaching 
a  station,  to  where  the  step  should 
'have  been.  Coburn  v.  Philadelphia, 
etc..  R.  Co..  1»8  Pa.  436,  48  A  266. 

[d]  Tlolatloa  of  nue. — Wbere  a 
passenger  after  the  announcement  of 
his  station  and  after  the  train  had 
slackened  Its  speed  left  his  seat  in 
the  coach  and  went  on  the  platform, 
expecting  to  alight  at  the  station, 
the  question  whether  he  violated  the 
posted  rules  of  the  carrier  prohibiting 
passengers  from  riding  on  the  plat- 
form, so  that  he  could  not  recover  for 
a  personal  Injury  while  on  the  plat- 
form, was  for  the  Jury.  Pruitt  v. 
San  Pedro,  etc.  R.  Co.,  161  Cal.  29, 
118  P  223,  38  LRANS  331. 

[e]  Tiolatlou  of  statate, — A  pas- 
senger who  while  the  train  is  In 
motion  leaves  his  seat  and  goes  on 
the  platform  of  the  car  to  alight  as 
the  train  comes  to  a  stop  does  not 
violate  a  statute  prohibiting  per- 
sons from  getting  off  a  train  wiille 
it  is  In  motion,  and  is  not  guilty  of 
contributory  negligence  as  a  matter 
of  law  precluding  a  recovery  for  In- 
juries sustained  In  consequence  of  the 
sudden  jerking  of  the  train  while  he 
Is  on  the  platform.  Forbes  v. 
Chicago,  etc.,  R.  Co.,  136  Iowa  679, 
118  NW  477. 

87.  Southtrn  R.  Co.  v.  Roebuck, 
132  Ala.  412.  31  S  611;  Cincinnati, 
etc.,  R.  Co.  V.  Revalee,  17  Ind.  A. 
667,  46  NE  852;  IauIsvIIIo.  etc^R. 
do.  V.  Bowlds.  64  SW  157.  23  &yL 
1202.   See  generally  supra  i  1488. 

BS.  Dougherty  v.  Union  Tract.  Co., 
28  Cal.  A.  17,  136  P  722;  Freeman  v. 
Wilmington,  stc.  Tract.  Co,,  26  DeL 
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and  that  it  is  n^ligenee  to  go  on  the  platform  or 
steps  where  the  circumstances  within  the  passen- 
ger's knowledge  are  such  as  to  render  the  act 
dangerous.^  Where  a  passenger  in  going  on  the 
platform  for  the  purpose  of  alighting  receives  in- 
juries in  connection  with  car  doors,  such  as  the  door 
giving  way  when  leaned  against,  fingers  being 
pinched  b^  the  closing  of  the  door,  and  the  like,  the 
question  is  one  of  fact  as  to  the  exercise  of  rea- 
sonable care  by  the  passenger.""  It  is  not  neces- 
sarily contributory  negligence  for  a  passenger  on 
an  elevator  to  step  forward  when  the  operator  slows 
down  the  car  and  reaches  out  as  if  to  open  the 
door." 

1498]  c.  Dangers  on  Station  Platform;  Safe 
Exit.  A  passenger  must  exercise  reasonable  care 
to  avoid  danger  on  or  about  the  platform  or  other 
place  for  alighting,  but  he  has  the  right  to  assume 


107,  80  A  1001:  Caywood  v.  Seattle 
Electric  Co..  69  Wash.  S$6,  110  P 

420. 

[a]  AttrMtlng*  attention  of  oon^ 
dnotoV'— In  order  that  a  passenger 
on  an  electric  street  car  may  excuse 
his  ffolng  to  the  entrance  and  start- 
ing: down  the  steps  while  the  car  was 
still  running  at  a  hlg4i  speed,  under 
the  custom  of  the  company  to  ap- 
proach a  place  at  which  a  passenger 
desires  to  alight  at  such  a  high  speed 
as  to  carry  him  beyond  it  unless  he 
gets  out  of  his  seat  and  takes  a  posi- 
tion at  the  entrance  or  on  the  steps, 
he  must  show  that  the  necessity 
therefor  to  attract  the  attention  of 
the  conductor  existed,  or  that  he  had 
the  right  to  think  It  did  in  the  par- 
ticular case,  which  he  does  not  do 
where  he  testifies  that  before  he  left 
the  Inclosed  part  of  the  car  the  con- 
ductor recognized  his  indicated  de- 
sire to  get  off  at  the  next  station 
and  had  signaled  the  motorman  to 
that  effect.  Caywood  v.  Seattle  Elec- 
tric Co.,  K9  Wash.  S66.  110  P  420. 

n.  Clark  T.  Atchison,  etc.,  R.  Co., 
164  Cal.  363.  128  P  1032;  Anderson  v. 
Hetrovolltan  St.  R.  Co.,  ISO  Mo.  A. 
440,  141  SW  461;  Bachmann  v.  Union 
R.  Co..  Ill  NTS  686. 

[a]  ZUufeMtfank— Where  a  pas- 
Mnser  knew  that  the  train  was 
rounding  a  double  curve  at  thirty 
miles  an  hour  and  could  not  be 
slowed  down  to  allow  him  to  Jump 
off,  and  he  went  on  the  platform  and 
down  on  the  lower  step  from  which 
he  was  thrown,  he  was  guilty  of  con- 
tributory negligence,  and-  the  mere 
fact  that  the  engineer  had  promised 
to  slow  down  to  allow  bim  to  Jump 
off  was  no  excuse.  Clark  v.  Atchf- 
son,  etc.,  R.  Co.,  164  Cal.  363,  128  F 
1032. 

■idtng  on  platfom  or  steps  ges- 
erally  see  infra  SS  1&13.  1514. 

00.  Ind. — Romfne  v.  Evansvllle, 
etc..  R.  Co..  24  Ind.  A.  230,  66  N£ 
24G :  Kentucky,  etc..  Bridge  Co.  v. 
Qulnkert.  2  Ind.  A.  244,  28  NE  338. 

Ky. — Brlneger  v.  Louisville,  etc., 
R.  Co..  72  SW  783,  24  KyL,  1973. 

Mass. — Kellogg  v.  Boston,  etc.,  R. 
Co..  210  Mass.  324,  96  NE  625. 

Mo. — Madder  v.  Missouri  Pac.  R, 
Co..  60  Mo.  A.  666. 

N.  T. — Baker  v.  Manhattan  R.  Co., 
118  N.  Y.  533,  23  NE  885:  Guthman 
V.  Manhattan  R.  Co.,  53  NYS  139. 

Tex. — Texas,  etc.,  R.  Co.  v.  Over- 
all, 82  Tex.  247,  18  SW  142. 

61.  National  L.  Ins.  Co.  v.  '  Mc- 
Kenna,  226  Fed.  165,  141  CCA  163. 

ea.  Ala. — Montgomery  St.  R.  Co. 
V.  Mason.  133  Ala.  608,  32  S  261. 

Ark. — St.  Loulfl.  etc..  R.  Co.  v. 
Fuqua.  114  Ark.  112.  160  SW  786: 
St.  Louts,  etc.,  R.  Co.  u  Battle,  69 
Ark.  369.  63  SW  806. 

Cal. — Jamison  v.  San  Jose,  etc.,  R. 
Co..  65  Cal.  693. 

HI. — Chicago,  etc.,  R.  Co.  v.  Weir, 
91  111.  A.  420. 

Ind, — Ohio.  etc..  R.  Co.  v.  S tans- 
berry.  132  Ind.  633,  32  NE  218;  Penn- 


sylvania Co.  V.  Marion,  123  Ind.  416, 
23  NE  973.  18  AmSR  330,  7  LRA 
687:  Indianapolis  Tract.,  etc..  Co.  v. 
Pressell,  39  Ind.  A.  472.  77  NE  357. 

Kan. — Wetherla  v.  Kansas  City 
Northwestern  R.  Co..  90  Kan.  702, 
136  P  221,  61  LRANS  899  and  note; 
Southern  Kansas  R.  Co.  v.  Pavey,  48 
Kan.  462,  29  P  693;  St.  Louis,  etc.. 
R.  Co.  V.  Coulson,  8  Kan.  A.  4,  54 
P  2. 

Mass. — Quinlan  v.  Newton,  etc..  R. 
Co.,  191  Mass.  58.  77  NE  4S6:  Beth- 
mann  v.  Old  Colony  R.  Co.,  156  Maes. 
362.  29  NE  587. 

Mich. — Bradley  v.  Grand  Trunk  R. 
Co..  107  Mich.  243,  65  NW  102. 

Mo. — FuUerton  v.  Fordyce,  121  Mo. 
1,  26  SW  687,  42  AmSR  516. 

N.  Y. — Boyc©  V.  Manhattan  R.  Co., 
118  N.  T.  314.  23  NE  304;  Wells  v. 
Steinway  Co..  IS  App.  Dlv.  180,  45 
NYS  864;  Fox  v.  New  York,  6  App. 
Div.  349,  39  NYS  309. 

N.  C. — Fulgihum  V.  Atlantie  Coaet 
Line  R.  Co.,  168  N.  C.  66S,  74  SE 
684,  39  LRANB  568. 

Oh. — Riley  V.  Cincinnati  Tract.  Co., 
28  Oh.  Clr.  Ct.  626. 

Or. — ^Abbott  v.  Oregon  R.  Co.,  46 
Or.  549,  80  P  1012,  114  AmSR  885, 
1  lAANS  861,  7  AnnCas  961. 

Pa. — Fern  v.  Pennsylvania  R.  Co., 
250  Pa.  487,  06  A  690:  Graham  v. 
Pennsylvania  Co.,  ISO  Pa.  149,  XI  A 
161.  12  LRA  20S. 

Tex. — Texas,  etc,  R.  Co.  v.  Reld, 
(Civ.  A)  74  SW  00:  Gulf,  etc.,  R.  Co. 
V.  Hodges.  (Civ.  A)  24  8W  663. 

Va.-%eed  v.  Axtell.  84  Va.  231.  4 
SE  B87.  _ 

Wash. — Murray  v.  Seattle  Electric 
Co.,  60  Wash.  444,  97  P  468. 

Wis. — McDermott  v.  Chicago,  etc., 
R.  Co.,  82  Wis.  246.  62  NW  86. 

[a]  Xeoesai^  of  nggtmUA  dan- 
ger.— In  order  to  make  a  passenger 
using  a  platform  In  alighting  from 
a  train  guilty  of  contributory  negli- 
gence, the  defect  must  be  such  as 
would  naturally  suggest  to  one  of 
common  understanding  that  it  was 
dangerous  and  such  as  to  place  one  in 
peril  to  pass  over  It  to  and  from  the 
train.  Ohio,  etc.,  R.  Co.  v.  Stana- 
berry.  132  Ind.  533,  32  NE  218. 

1b]  manlrjr  as  to  safety  of  plaoe. 
t  is  not  the  duty  of  a  passenger 
to  inquire  of  a  street  railroad  com- 
pany or  Its  agent  as  to  whether  the 
place  of  stopping  is  a  reasonably 
safe  place  for  him  to  alight.  Mont- 
gomery St.  R.  Co.  V.  Mason.  133  Ala. 
608,  32  S  261. 

[c}  A  street  oar  passenger  carried 
put  his  station  and  directed  to  alight 
in  a  dark,  strange  place  has  the  right 
to  assume  that  the  place  is  safe, 
in  the  absence  of  directions  how  to 
reach  his  destination.  Cossttt  v.  St. 
Louis,  etc.,  R.  Co.,  224  Mo.  97.  123 
SW  569. 

[d]    At  a  mere  way  or  flaff  station, 

where  trains  do  not  regularly  stop 
for  the  reception  and  discharge  of 
passengers,  but  only  when  they  are 
(lagged,  or  to  discharge  a  special 


that  a  place  which  is  safe  from  hidden  dangers  is 
provided,  and,  unless  the  danger  is  such  as  would 
naturally  surest  itself  to  one  of  ordinary  under- 
standing and  prudenee,  he  will  not  be  gruilty  of 
contributory  negligence  in  acting  on  that  assump- 
tion.*« 

1499]  d.  Mode  of  Exit  in  General.  Where  the 
carrier  has  provided  a  safe  way  of  egress  from  its 
cars  or  other  vehicles  used  for  the  transportation 
of  passengers,  and  the  passenger  knows,  or  has 
means  of  ascertaining  it,  it  is  the  duty  of  the  latter, 
as  a  general  rule,  to  use  the  way  provided,  with 
due  care  and  prudence;"^  and  although  a  passenger 
may  act  on  the  assumption  that  the  usual  exit  from 
the  train  or  station  is  a  safe  one,  he  may  be  negli- 
gent in  tiding  a  way  which  is  not  the  usual  one, 
or  one  not  indicated  by  the  carrier  in  some  way  as 
proper.**  But  it  does  not  follow  that,  because  a  safe 

passenger,  a  passenger  is  not  en- 
titled to  expect  or  rely  on  the  com- 
pany's having  furnished  a  platform 
or  other  convenient  place  for  the  re- 
ception and  discharge  of  passengers. 
Cincinnati,  etc.,  R.  Co.  v.  Peters.  80 
Ind.  168. 

[e]    One  itepplag  into  a  hole  In  a 

platform  provided  for  passengers  by 
the  company  may  not  recover,  where 
the  defect  Is  visible  and  nothing  ap- 
pears by  which  his  attention  was 
diverted.  Riley  v.  Cincinnati  Tract. 
Co..  28  Oh.  Cir.  Ct,  626. 

 [f]    Stepping   without  looklnr.^ — 

Where  a  passenger,  in  allehtlng  from 
a  street  car,  without  looKing  at  the 
ground  where  she  was  about  to  step, 
put  down  her  foot  and  let  go  of  the 
car  before  her  foot  touched  ground, 
and  as  a  result  fell  Into  a  gutter 
which  ran  by  the  side  of  the  road 
and  was  eight  Inches  deep,  she  could 
not  recover  from  the  street  car  com- 
pany for  her  injury.  Quinlan  v.  New- 
ton, etc.,  R.  Co..  191  Mass.  68.  77 
NE  486. 

63.  Chicago,  etCj^  R.  Co.  v.  Ding- 
man.  1  111.  A.  162;  Eckerd  v.  Chicago, 
etc.,  R.  Co.,  70  Iowa  363.  80  NW  616; 
Flanagan  v.  Philadelphia,  etc.,  R.  Co., 
181  Pa.  287,  37  A  841:  Pt.  Worth, 
etc.,  R.  Co.  v.  Taylor.  <Tex.  Civ.  A) 
162  SW  967. 

e*.  Ala. — Montgomery,  etc.,  R.  Co. 
V.  Thompson,  77  Ala.  448.  54  AmR  72. 

Ark. — St.  Louis,  etc.,  R,  Co.  v.  Cox. 
60  Ark.  106.  29  SW  38. 

Conn. — Bennett  v.  New  Yortc,  etc, 
R.  Co.,  67  Conn.  422,  18  A  COS. 

Ill- — Chicago,  etc.,  R.  Co.  v.  Har- 
rison, 100  111.  A  211. 

Ky. — Louisville  R.  Co.  v.  Mevle- 
mery,  78  SW  217,  25  KyL  1687  frA 
den  79  SW  287,  26  KyL  2062], 

La.— Duvernet  v.  Horvan's  LiOnlsl- 
ana,  etc.,  R..  etc.,  Co.,  49  La.  Ann. 
484,  21  S  644. 

Mass. — Casneau  v.  Fltchburg  R. 
Co.,  161  Mass.  365,  37  NE  311:  Keefe 
V.  Boston,  etc.,  R.  Co.,  142  Mass.  261. 
7  NE  874:  Forsyth  v.  Boston,  etc..  R. 
Co.,  103  Mass.  610. 

Mich. — Sturgis  V.  Detroit,  etc.,  B. 
Co.,  72  Mich.  519.  40  NW  914. 

N.  Y. — Van  Schaick  v.  Hudson 
River  R.  Co.,  43  N.  Y.  627;  Parsons 
v.  New  York  Cent.,  etc.,  R.  Co.,  85 
Hun  23,  32  NYS  598. 

Vt. — Sullivan  v.  Delawace,  etc.. 
Canal  Co.,  72  Vt.  353.  47  A  1084. 

Va. — Chesapeake,  etc.,  R.  Co.  v. 
Harris.  103  Vk.  635.  49  SE  997. 

[a]  rallnze  to  step  awi^  mm 
train  or  oar  after  allgiitlng. — (i>  It 
is  negligence  for  a  passenger  to  walk 
alongside  a  train  about  three  feet 
from  it,  in  leaving  the  premises 
at  night  and  when  there  is  no  light, 
and  when  he  knows,  that  the  train 
will  soon  start.  Louisville,  etc.,  R. 
Co.  V.  RIcketts.  52  SW  939,  21  KyL 
662.  (2)  After  a  passenger  has 
alighted  from  a  street  car.  so  as  to 
be  free  from  Injury  from  its  for- 
ward movement,  the  company  owes 
no  further  duty,  except  to  use  ordi- 
nary care  to  avoid  Injuring  him;  and 
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way  is  provided,  a  passenger  is  bound,  at  his  peril, 
to  ascertain  the  fact  and  to  avail  himaelf  of  that 
way,  when  he  sees  that  another  way,  apparently 
safe,  is  in  general  use  by  the  passengers  with  the 
tacit  permission  of  the  employees  of  the  company. 
Such  use  and  such  permission  are  calculated  to 
induce  the  belief  that  the  way  is  provided,  in  part 
at  least,  for  the  egress  of  passengers,  and  that  a 
passenger  is  expected  to  m&ke  use  of  it  should  he 
elect  to  do  so;  and,  under  such  circumstances,  it 
cannot  be  declared,  as  a  matter  of  law,  that  it  is 
negligence  to  adopt  this  plan  of  exit." 

AUgbting  on  wrong  side.  It  may  be  negligent 
to  get  off  on  the  wrong  side  of  the  car  where 
there  is  a  platform  or  other  conveniences  provided 
for  the  alighting  of-  tlie  passenger  at  one  side  of 
the  car  and  not  at  the  other;  and  if  this  is  con- 
trary to  the  regulation  or  plain  intent  of  the  carrier, 
or  is  manifestly  dai^erous,  it  will  constitute  con- 
tributory negligence."  But  in  general,  unless  tiiere 
ia  some  indication  that  only  one  ride  is  a  safe  place 


tp  alight,  as  1^  ptoriding  a  platform  or  other  con- 
veniences, it  is  not  negligence  per  se  for  a  passenger 
to  slight  on. either  side,^^  especially  where  the  car- 
rier has  either  expressly  or  impliedly  invited  pas- 
sengers to  ali^t  on  eitiier  side.'' 

iUighting  from  wrong  end  of  car.  There  may  be 
regulations  requiring  passengers  to  get  off  at  the 
rear  platform,  so  as  to  render  it  negligent  to  get 
oflE  at  the  front  platform,  defeating  recovery  for 
any  injury  resulting  therefrom,**  unless  some  exist- 
ing necessity  requires  a  violation  of  such  regula- 
tion,™ It  is  not,  however,  as  a  rule,  negligence  per 
se  to  get  off  at  the  front  platform.^^  Where  it  is 
the  usual  enstom  of  passengers  to  alight  at  the 
front  platfoTjjp,  it  may  be  negligence  for  a  passenger 
who  knows  of  this  custom  to  alight  at  the  rear 
platform.''  But  although  it  may  be  better  to  leave 
a  car  by  the  front  end,  leaving  by  the  rear  platform 
cannot,  in  the  absence  of  a.  rule  prohibiting  it,  be 
said  to  be  negligence  per  se."  In  the  absence  of  a 
regulation  to  the  oontrazy,  a  passenger  has  the 


If  he  Is  Injured  by  Wb  movement 
toward  the  car,  and  the  company  s 
employees,  exerclsinp  ordinary  care, 
cannot  prevent  the  Injury  after  di«- 
Goverlns  his  danger,  the  company  Is 
not  liable.  Louisville  R.  Co.  v. 
Meglemery,  78  SW  217.  25  KyL  1587 
rre&  den  79  SW  287,  25  KyL  20621. 
(S)  A  passenger  allKhting  from  the 
train  at  a  meal  station,  who  at- 
tempts, under  circumstances  appris- 
Ing  him  of  the  risk,  to  reach  the 
eating  house  by  passing  so  close  to 
the  baggage  car,  while  the  baggage 
is  being  unloaded,  as  to  be  injured 
by  a  trunk  falling  on  his  foot,  has  no 
claim  for  damages,  although  the  pas- 
sage is  used  by  passengers,  there  be- 
ing another  passageway,  free  from 
obstruction,  Duvernet  v.  Morgan  s 
Louisiana,  etc.,  R..  etc.,  Co.,  48  La, 
Ann.  484.  21  S  G44. 

66.  Atlanta  Terminal  Co.  v.  John- 
son, 15  Ga.  A.  22,  82  SE  629;  Boss  v- 
Provldence,  etc.,  R.  Co..  IB  R.  I.  149, 
1  A  8:  Missouri  Pac.  R.  Co.  v.  Long, 
81  Tex.  253,  16  SW  1016,  26  AmSR 
811. 

[a]  AJighUag  from  aide  door  of 
1>aggaffe  car ^— If  cannot  be  said  to  be 
negligence,  as  a  matter  of  law,  for  a 
passenger  to  step  from  the  side  door 
of  a  baggage  car  in  his  egress  from 
the  car.  Instead  of  from  a  door  in  the 
end  of  the  car  for  such  purpose, 
where  the  side  door  was  used  almost 
exclusively  by  passengers  In  making 
their  egress  from  the  car;  and  this  ia 
true,  although  the  passenger  was 
familiar  with  the  construction  of  the 
cars.  Missouri  Pac.  R,  Co.  v.  Long, 
81  Tex.  263,  16  SW  1016,  26  AmSR 
811.  Compare  Geogagn  v.  New  York, 
etc..  R.  Co.,  10  App.  Dlv.  4B4,  42  NYS 
206  (holding  that  a  passenger  was 
clearly  guilty  of  contributory  negli- 
gence tn  leaping  from  the  side  door 
of  a  baggage  car  In  the  dark,  when 
the  train  was  slightly  moving.  In- 
stead of  going  to  the  end  of  the  car 
and  alighting  by  means  of  the  plat- 
form and  steps  as  was  done  by  the 
other  passengers), 

[b]  Who*  th«r»  is  aoM  tluui  ons 
appacMt  Mfe  xonte  trcm  a  station, 
In  the  absence  of  notice  to  use  a  par- 
ticular route  a  passenger  can  use 
either  which  appears  to  him,  as  a 
reasonably  prudent  person,  to  be  in- 
tended for  use  by  foot  passengers. 
Atlanta  Terminal  Co.  v.  Johnson,  15 
Ga.  A.  22,  82  SB  629. 

66.  Chicago,  etc.,  R.  Co.  v.  Lowell, 
151  U.  S.  209,  14  set  281,  88  L,  ed. 
131;  Padley  v.  Baltimore,  etc.,  R. 
Co..  16S  Fed.  514,  82  CCA  464;  Louis- 
ville, etc.,  R.  Co.  V.  Payne.  104  SW 
762,  31  KyL  1173;  Louisville,  etc.,  R. 
Co.  V,  Ricketts,  93  Ky.  116.  19  SW 
182,  14  KyL  19,  96  Ky.  44,  27  SW  860. 
16  KyL  281;  Gonzales  v.  New  York, 
etc.,  R.  Co..  88  N.  T.  440,  98  AmD  58; 
Rosenthal  v.  Troy,  etc..  R.  Co.,  162 
App.  Dtv.  188,  147  NTS  72G;  Plopper 


V.  New  York  Cent.,  etc.,  R.  Co.,  18 
Hun  <N.  Y.)  625;  Flanagan  v.  Phila- 
delphia, etc.,  R.  Co.,  181  Pa.  237,  37 
A  341 ;  Deselma  v.  Baltimore,  etc., 
R.  Co.,  149  Pa.  432,  24  A  283;  Drake 
V.  Pennsylvania  R.  Co..  137  Pa.  352, 
20  A  994,  21  AmSR  883;  Morgan  v. 
Camden,  etc..  R.  Co.,  (Pa.)  16  A  863; 
Pennsylvania  R.  Co.  v.  Zebe,  37  Pa. 
420,  33  Pa.  318. 

[a]  Thus,  a  trolley  car  passenger 
who  may  alight  with  safety  on  the 
station  side,  hut  who  alights  -on  the 
opposite  side,  where  there  ia  a  drop 
or  about  thirty  Inches  from  the  car 
step  to  the  ground  Is,  as  a  matter  of 
law,  guilty  of  contributory  negli- 
gence. Rosenthal  v.  Troy,  etc.,  R. 
Co.,  162  App.  Dlv.  188,  147  NYS  725. 

OT.  IT.  S. — Graven  v.  MacLeod,  92 
Fed.  846,  35  CCA  47;  Robostelil  v. 
New  York,  etc.,  R.  Co.,  S3  Fed.  796. 

Cal. — McQultken  v.  Central  Pac. 
Co..  64  Cal.  463,  2  P  46;  Murphey  v. 
Southern  Pac.  Co.,  2  Cal.  A.  275,  83  P 
299. 

111. — Pennsylvania  Co.  v.  McCaf- 
frey. 173  111.  169,  50  NE  713;  West 
Chicago  St.  R.  Co.  v.  Manning.  170 
111.  417,  48  NB  958;  North  Chicago 
St.  R.  Co.  V.  Eldrldge.  161  111.  5«. 
38  NE  246;  Chicago  West  DlV.  R.  Co. 
V.  Bolton.  37  111.  A.  143. 

Mass. — McKlmbie  v.  Boston,  etc., 
R.  Co.,  141  Mass.  463.  6  NE  804. 

Mich. — Poole  v.  Consolidated  St.  R. 
Co..  100  Mich.  379,  69  NW  890,  25 
LRA  744. 

N.  J. — Atlantic  City  R.  Co.  v. 
Goodin,  62  N.  J.  L.  394,  42  A  333,  72 
AmSR  6S2.  45  LRA  671. 

R.  I. — Boss  V.  Providence,  etc.,  R. 
CO..  15  R.  I.  149,  I  A  9. 

Tex. — Gulf.  etc..  R.  Co.  v.  Vinson. 
(Civ.  A.)  24  SW  956. 

Va. — Chesapeake,  etc.,  R,  Co.  v. 
Harris,  103  Va.  635,  49  SE  997. 

[a]  niostratlon. — Where  plaintiff 
who  was  Ignorant  of  the  surround- 
ings was  directed  to  get  off  a  train 
and  go  to  the  station,  and  people 
were  getting  off  on  both  sides  of  the 
train,  evidence  that  he  stated  that 
he  did  not  get  off  on  the  other  side 
of  the  train  because  there  was  such 
a  rush,  and  he  never  followed  a 
crowd  in  a  rush,  does  not  show  a 
want  of  due  care.  Chesapeake,  etc^ 
R.  Co.  V.  HarrlB,  108  Va.  686.  49  SB 
997. 

68.  Graven  v.  MacLeod,  92  Fed. 
846,  36  CCA  47;  Pennsylvania  Co.  v. 
McCaffrey,  173  111.  169.  50  NE  713  [aff 
68  111.  A.  6351;  Atlantic  City  R.  Co. 
V.  Goodin,  62  N.  J.  L.  394,  42  A  833, 
72  AmSR  662.  46  LRA  671;  Whlt- 
worth  V.  Columbia,  etc.,  R.  Co.,  101 
S.  C.  213.  85  SE  402. 

[a}  OnstonL — <1)  Where  It  w^ 
the  custom — known  and  consented  to 
by  the  railroad  company — of  passen- 
gers to  alight  at  a  place  other  than 
the  station,  on  the  side  of  the  train 
where  the  company  operated  a  paral- 
lel track,  the  mere  act  of  a  passenger 


In  alighting  on  such  side  was  not,  as 
a  matter  of  law,  negligence;  but  the 
question  Is  solely  for  tne  jury  to  de- 
termine. Pennsylvania  Co.  v.  Mc- 
Caffrey, 173  111.  169.  60  NE  713  [aft 
68  in.  A.  635].     (2)  The  fact  that 

?a8sengers  were  invited  to  alight 
rom  a  train  on  only  one  side,  away 
from  the  station,  and  that  plaintiff 
passenger  was  killed  after  alighting 
from  tne  train  on  the  station  side, 
does  not  per  se  show  contributory 
negligence,  where  passengers  were 
not  forbidden  to  alight  on  the  sta- 
tion side,  but,  on  the  contrary,  had 
always  been  permitted  so  to  do.  At- 
lantic City  R.  Co.  V.  Goodin,  62  N.  J. 
L.  394,  ti  A  333,  72  AmSR  652,  4E- 
LRA  671. 

68.  Baltimore  City  Pass.  R.  Co.  v- 
Wilkinson.  30  Md.  224. 

TO.  Baltimore  City  Pass.  R.  Co,  v. 
Wilkinson,  80  Md.  224;  McDougall  v. 
Grand  Trunk  R.  Co.,  8  DomLR  271, 
4  OntWN  363.  23  OntWR  364. 

[a]  OrOlnsiy  mode  of  exit  closed. 
— A  passenger  in  a  day  coach,  who 
finds  the  ordinary  mode  of  exit  at 
the  rear  vestibule  closed  at  his  des- 
tination, and  who  thereupon  enters 
the  adjoining  Pullman  car  in  search 
of  an  opened  vestibule,  is  not  a  tres- 
passer as  to  such  Pullman  coach  so 
as  to  disentitle  him  to  damages  for 
personal  injuries  received  In  alight- 
ing therefrom.  McDougall  v.  Grand 
Trunk  R.  Co.,  8  DomLR  271,  4  Ont 
WN  363,  23  OntWR  364. 

71.  Rearden  v.  St.  Louis,  etc.,  R, 
Co..  215  Mo.  105,  114  SW  961;  Plm  v. 
St.  Louis  Transit  Co.,  108  Mo.  A.  713, 
84  SW  155;  Mulhado  v.  Brooklyn  City 
R.  Co.,  30  N.  Y.  370;  Piatt  v.  Forty- 
Second  St.,  etc..  Ferry  R.  Co.,  2  Hun 
(N.  Y.)  124.  4  Thomps.  &  C.  406. 

78.  Pittsburgh,  etc.,  R.  Co.  v.  Ald- 
rldge,  27  Ind.  A.  498,  61  NE  741. 

fa]  Thus,  where  plaintiff  got  on 
endant's  train  at  the  rear  plat- 
form, and  it  was  raining,  snowing, 
and  freezing,  and  the  steps  were 
slippery,  and  after  a  ride  of  six  min- 
utes he  reached  fals  destination  and 
got  off  at  the  same  platform,  and 
fell  on  the  slippery  steps,  and  the 
conductor  stood  at  the  front  end  of 
the  car  to  assist  passengers  on  and 
off  the  train,  and  plaintiff  had  made 
the  same  trip  dally  for  years,  and 
knew  that  was  the  usual  custom,  he 
was  negligent,  and  could  not  recover. 
Pittsburgh,  etc.,  R.  Co.  v.  Aldridge, 
27  Ind.  A.  498,  61  NE  741. 

73.  McDonald  v.  Illinois  Cent.  R. 
Co..  88  Iowa  346,  55  NW  102;  Cart- 
wright  V.  Chicago,  etc..  R.  Co.,  62 
Mich.  606.  18  NW  380,  50  AmR  274; 
Olson  v.  Chicago,  etc.,  R.  Co.,*  94 
Minn.  241.  102  NW  449. 

[a]  Vonrard  end  of  smoker  along- 
side of  platform. — Where  a  train 
pulls  up  at  a  platform  so  that 
nothing  but  the  forward  end  of  the 
smoker  Is  at  the  platfor 
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right  to  alight  from  either  end  of  a  car;  he  has 
the  right  to  assame  that  there  is  a  safe  means  o'f 
^ress  from  both  ends,  and  he  can  be  convicted 
of  Diligence  only  when  he  attempts  to  make  his 
exit  after  he  discoTera,  or  by  the  exercise  of  proper 
care  should  have  diaeovered,  that  the  place  is 
unsafe.'* 

1500]  e.  Alighting  at  Improper  naca.  As  a 
general  rule,  although  a  train  or  car  has  come  to  a 
full  stop/  it  is  the  anty  of  a  passenger  to  exercise 
reasonable  care  to  ascertain  whether  it  is  a  stop 
for  the  purpose  of  dischai^fing  passengers,  and  in 
alighting  thereat,  if  it  is  his  destination and  the 
passenger  may  act  on  the  assumption  that  the  car- 


rier will  perform  its  duty  as  to  stopping  the  train 
or  car  at  a  proper  place  for  him  to  alight.'*  But 
whether  it  constitutes  negligence  on  the  port  of  a 
passenger  to  get  off  the  train  at  any  oth^  place 
than  the  usual  and  rec<^nized  place  for  passei^rs 
to  alight  will  depend  largely  on  whether  there  has 
been  an  invitation,  express  or  implied,  to  ali^t  at 
the  unusual  place,^'  for  the  carrier  will  be  expected 
to  provide  for  the  safety  of  a  passenger  in  alighting 
at  a  place  where  it  is  intended  that  he  shall  alight, 
and  not  elsewhere."  To  alight  therefore  at  a  place 
which  is  in  fact  dangerous,  and  without  an  express 
or  im^ed  invitation,  may  be  contributory  n^Ii- 
genoej^  but,  although  the  plaee  may  be  dai^;erotts. 


f aasenger  is  not  bound  to  go  through 
he  smoker  to  alight.  CartWrlgbt  v. 
ChlcaEo,  etc.,  R.  Co.,. 52  Mich.  606, 
18  NW  388,  60  AmR  f74. 

74.  Fern  v.  Pennsylvania  R.  Co., 
250  Pa.  487,  95  A  690. 

76.  in. — Chicago,  etc.,  R.  Co.  v. 
Randolph,  63  111.  610.  6  AmR  60. 

Ind. — Ohfo,  etc.,  R.  Co.  v.  Apple- 
white, 52  Itid.  540. 

Mass. — Kellogg  v.  Smith,  179  HasB. 
K95.  61  NE  138. 

Mich. — Selby  v.  Detroit  R.  Co.,  141 
Mich.  112.  104  NW  376. 

Minn. — Farrell  v.  Great  Northern 
R.  Co..  100  Minn.  361,  111  NW  388,  9 
LRANS  1113  and  note. 

Mo. — Franklin  v.  St.  Louis,  etc..  R. 
Co.,  188  Mo.  633,  87  SW  930;  Martin- 
dale  V.  Kansas  City,  etc.,  R.  Co.,  60 
Mo.  508;  Monroe  v.  United  R.  Co., 
164  Mo.  A.  39,  133  SW  646:  Young  v. 
Missouri  Pac.  R.  Co..  (A.)  84  BW  176, 
113  Mo.  A.  686,  88  SW  767. 

Pa. — Dunn  v.  Pennsylvania  R.  Co., 
20  Phlla.  268. 

Tex. — Texas,  etc.,  R.  Co.  v.  Rich- 
ardson. (Civ.  A.)  143  SW  722:  Oulf. 
etc.,  R.  Co.  V.  Bagby,  (Civ.  A.)  115 
SW  868;  St.  Louis  Southwestern  R 
Co.  V.  McCullougb,  18  Tex.  Civ.  A. 
634,  45  SW  824;  Gulf,  etc.,  B.  Co.  v. 
Ryan,  (A.)  18  SW  866. 

Wis. — Boehm  v.  Duluth,  etc,  R. 
Co.,  91  Wis.  692,  66  NW  606. 

[a]  Wbare  paMengwi  have  lM«n 
tnd  Uiat  the  next  stop  would  be  at 
the  Btatlon  at  which  tney  desired  to 
leave  the  train,  they  are  ordinarily 
required,  when  the  train  stops,  to  ex- 
ercise due  diligence  in  determining 
whether  the  train  has  arrived  at  the 

Slace  where  the  company  Intended 
lem  to  alight.  Farrell  v.  Great 
Northern  R.  Co.,  100  Minn.  361,  111 
NW  388.  9  LRANS  1113. 

[b]  nuromidliin  not  ludloatisff 
Moppliiff  pUe*^(l)  Where  the  sur- 
roundings at  the  placft  where  a  train 
stops  are  such  as  to  preclude  a  rea- 
sonable belief  on  a  passenger's  part 
that  he  Is  getting  out  where  the  com- 
pany intended  him  to  leave  the  train, 
and  are  such  that  no  ordinarily  pru- 
dent person  could  suppose  that  the 
train  had  arrived  at  the  place  of  his 
intended  departure,  a  passenger  who. 
notwithstanding,  leaves  the  train  at 
such  a  place  and  is  hurt  In  conse- 
quence cannot  recover  damages. 
Farrell  v.  Great  Northern  R.  Co.,  lOO 
Minn.  861,  111  NW  888,  9  LRANS 
1113.  (2)  However,  the  absence  of 
the  customary  depot  lights  which  the 
passenger  knew  were  maintained  at 
the  station  was  not  such  a  fact  tend- 
ing to  suggest  to  him  that  the  sta- 
tion had  not  been  reached  as  to 
make  him  guilty  of  contributory 
negligence,  as  a  matter  of  law,  in 
stepping  from  the  train  before  reach- 
ing the  station.  Wolf  v.  Chicago, 
etc.,  R.  Co..  131  Wis.  336.  Ill  NW 
614. 

[c1  Contrary  to  mraSag. — ^A  pas- 
senger train  ran  on  to  a  slaetrack  to 
allow  a  frplght  train  to  pass.  Plain- 
tiff was  warned  not  to  try  to  get  off 
at  that  place,  the  conductor  even  tak- 
ing hold  of  him  to  try  to  restrain 
him.  but  he  persisted  In  getting  off 
and  was  injured.  The  train  was 
some  little  distance  from  a  station, 
and  not  at  a  place  where  it  was  cus- 


tomary  for  passengers  to  alight,  but 
where  it  was  customary  for  the  train 
to  stop  under  the  same  circum- 
stances. It  appears  that  the  train 
was  slightly  In  motion  at  the  time. 
It  was  held  that  plaintiff  was  gunty 
of  such  contributory  negligence  aa  to 
bar  a  recovery.  Ohio,  etc.,  R.  Co.  v. 
Schiebe,  44  111.  460. 

76.  Louisville,  etc.,  Tract.  Co.  v. 
Walker,  177  Ind.  38.  97  NE  161;  In- 
diana Union  Tract.  Co.  v.  Kelter,  176 
Ind.  268,  92  NE  982.  See  generally 
supra  I  1481. 

[a1  OondaotoT  laform*d  of  des- 
tii^tton  of  passenger. — A  passenger 
on  an  interurban  railroad,  who  pays 
his  fare  and  at  the  same  time  in- 
forms the  conductor  of  his  destina- 
tion, may  assume  that  the  carrier 
will  discharge  Its  duty  and  stop  at 
that  point  without  further  notice  to 
the  conductor,  and  that  the  carrier 
will  exercise  due  care  in  stopping  the 
car  at  the  point  of  destination.  In- 
diana Union  Tract.  Co.  v.  Kelter,  175 
Ind.  268.  92  NE  982. 

77.  Chesapeake,  etc..  R.  Co.  v. 
Smith,  103  Va.  326,  49  SE  487. 

[a]  Aligbtlng  from  str*«t  oaf 
■toroed  at  orownaff  railroad  traok. 
— when  a  street  car  Is  stopped  at 
the  Intersection  of  a  railroad  track 
for  the  purpose  of  allowing  the  con- 
ductor to  go  ahead  to  view  the  rail- 
road track,  and  It  Is  customary  for 
passengers  to  allg&t  at  the  place 
where  the  car  is  stopped,  it  is  not 
negligence  for  a  passenger  to  at- 
tempt to  alight  while  the  cat  Is  at  a 
standstill.  Richmond  Tract.  Co.  v. 
Williams.  102  Va.  263,  46  SE  292. 

Annoniioment  of  statlai  see  supra 
j  1361. 

meljlatf  on  person  In  ohuff*  of  the 
oonveyawM  as  to  what  will  be  safe 
conduct  see  supra  |  1488. 

79.    See  supra  it  1340,  1360. 

79.  Ala. — Smith  v.  Georgia  Pac. 
R.  Co.,  88  Ala.  538.  7  S  119.  16  AmSR 
63,  7  LRA  323. 

Cal. — Nagle  v.  California  Southern 
R.  Co.,  88  Cal.  86,  26  P  1106. 

D.  C. — Washington,  etc.,  R.  Co.  v. 
Grant,  11  App.  l07. 

Ga. — Georgia  Southern,  etc.,  R.  Co. 
v.  Murray,  113  Ga.  1021,  39  SE  427. 

111. — Illinois  Cent.  R.  Co.  v.  Green, 
81  111.  19,  25  AmR  265. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Keith,  66  SW  468,  22  KyL  693. 

La. — McMelon  v.  Illfnois  Cent.  R. 
Co.,  126  La.  606,  62  S  783. 

Me. — Ouellette  v.  Grand  Trunk  R. 
Co.,  106  Me.  168,  76  A  280,  138  AmSR 
340. 

Minn. — Farrel  v.  Great  Northern  R. 
Co.,   100  Minn.  361,  111  NW  388,  9 

LRANS  1113. 

Mo. — Jackson  v.  Grand  Ave.  R.  Co., 
118  Mo.  199,  24  SW  192. 

Nebr. — Chicago,  etc..  R.  Co,  v,  Sat- 
tler.  64  Nebr.  636.  90  NW  649,  97  Am 
SR  666.  57  LRA  890;  Chicago,  etc.,  R. 
Co.  V.  Hague,  43  Nebr.  97,  66  NW 
1000. 

N.  H. — Moses  v.  Boston,  etc.,  R. 
Co..  76  N.  H.  670,  79  A  21. 

N.  C. — Wagner  v.  Atlantic  Coast 
Line  R.  Co..  147  N.  C.  816,  61  SE 
ifl.  19  LRANS  1028. 

Okl. — Blevins  v.  Atchison,  etc.,  R. 
Co..  8  Okl.  512,  41  P  92. 

Pa. — Philadelphia,  etc.,  R.  Co.  v. 


Bdelstein,  16  A  847. 

Tex. — International,  etc,  R.  Co. 
Eckford.  71  Tex.  274,  8  SW  879:  Qulf. 
etc.,  R.  Co.  V.  Jordan,  (Civ.  JL)  si 
SW  690:  Texas,  etc^R.  Co.  v.  Mc- 
Lane,  (Civ.  A.)  S2  SW  776. 

Can. — Quebec  Cent,  R.  Co.  V.  Lortle, 
22  Can  S.  C.  338.  IS  CanLTOocNotes 

[a]  '  BflfoM  ■tatten  nBonnM&p— 

(1)  It  Is  not  negligence  for  a  pas- 
senger on  a  railroad  train  to  at- 
tempt to  leave  the  car  before  the 
station  iB  announced,  there  being  no 
statute  requiring  passengers  to  re- 
main In  the  ear  until  sucn  announce- 
ment, and  It  not  being  common 
knowledge  that  this  is  what  the  ordi- 
nary man  would  do.  Moses  v.  Bos- 
ton, etc..  R  Co..  76  N.  H.  670,  79  A 
21.  <2)  But  it  has  been  held  that 
contributory  negligence  is  attribut- 
able to  a  passenger  who,  without  any 
intimation  from  the  trainmen  that 
he  has  arrived  at  his  stopping  place, 
while  the  train  is  halting  for  a  mo- 
ment on  a  trestle,  alights  hurriedly  in 
the  dark  without  attempting  to  ascer- 
tain at  what  kind  of  a  place  he  is 
alighting-.  Nagle  v.  California  South- 
ern R.  Co..  88  Cal.  86,  26  P  1105 
(holding  also  that  the  passenger  waa 
guilty  of  contributory  negligence, 
notwithstanding  the  fact  that  other 
passengers  believed  that  the  stopping 
place  was  a  regular  station,  and 
some  of  them  were  preparing  to 
leave  the  train,  and  plalntlll  was  told 
by  one  of  the  nassengera  to  get  off 
quickly,  as  the  train  would  stop  only 
a  moment). 

[b]  The  fact  that  a  tzaln  is  abont 
to  atop  at  a  railroad  jnnotlon  in  ac- 
cordance with  statute  doos  not  Justify 
a  passenger  In  disregarding  the  ap- 
pearance of  the  actual  environments, 
nor  in  concluding  that  the  train  had 
arrived  at  the  place  named  as  the 
next  station.  Parrel!  v.  Great  North- 
ern R.  Co.,  100  Minn,  361,  111  NW 
388.  9  LRANS  1113. 

[cl  A  passenger  aUglitInc  aftar 
hung  oanled  by  tus  platform  ttinniab, 
his  own  negllgenoe  has  been  held  not 
to  be  entitred  to  recover  for  Injuries 
received  in  alighting.  Bascom  v. 
Wabash  R.  Co.,  102  Mo.  A.  480.  78 
SW  697. 

[d]  JUlglitlng'  from  a  tnd&  at  an 
Intennsdlat*  station  where  the  train 
stops  to  change  engines  has  been 
held  not  to  be  negligence  as  a  mat- 
ter of  law.  Texas,  etc.,  R.  Co.  t. 
Mayfleld,  23  Tex.  Civ.  A.  416.  56  SW 
942. 

[e]  AllglLttng    while    train  on 

switch  track.. — Where  a  tridn  Is 
run  on  a  switch  to  allow  the  passage 
of  another  train,  and  the  stopping  is 
not  for  the  purpose  of  allowing  pas- 
sengers to  board  the  train  or  to  alight 
therefrom,  one  leaving  the  train  must 
usually  assume  all  the  ordinary  risks 
Incident  to  his  action.  Chicago,  etc.. 
R.  Co.  V.  Sattler,  64  Nebr.  636.  90 
NW  G49.  97  AmSR  666.  57  LRA  890. 

[f]  Alighting  la  aarknsss.^lt  is 
not  the  act  of  a  reasonably  prudent 
man.  accustomed  to  railroad  travel, 
to  step  from  a  car  Into  utter  dark- 
ness under  the  supposition  that  the 
car  had  stopped  at  the  usual  place 
provided  for  the  landing  of  passen- 
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or  other  than  a  i^alar  stopping  place,  if  it  is 
indicated  by  the  carrier  in  any  way  as  a  proper 
place  for  alighting,  as  where  the  passenger  is 
invited  by  the  conductor  or  other  agent  to  alight, 
the  question  of  whether  the  passenger  used  proper 
precautions  is  one  of  fact,  and  he  will  not  be 
guilty  of  negligence  as  a  matter  of  law  unless  there 
was  obviona  dai^r  in  alighting.^  Where  a  pas- 
senger is  put  off  at  a  plaee  other  than  his  destina- 


^rs.  the  very  darknesB  Itmlf  IwIdk 
BUfflcIent  to  warn  blm  tttat  the  station 
18  not  there.  Oaellett«  v.  Orand 
Trunk  R.  Co..  106  Me.  188.  7«  A  280. 
1S8  AmSR  340. 

80.  Ala. — East  Tennessee,  etc.,  R. 
Co.  V.  Holmes.  97  Ala.  882.  12  S  286; 
Gadsden,  etc.,  R.  Co.  v.  Causler.  97 
Ala.  285.  12  S  43»;  North  Birming- 
ham St.  R.  Co.  V.  Calderwood.  89 
Ala,  247,  7  S  360.  18  AmSR  lOB. 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Oloasup.  88  Ark.  225,  114  SW  247. 

Cal. — Maxwell  v.  Fresno  City  R. 
Co..  4  CaljA.  74B.  89  P  867. 

Conn. — ^Whlte  v.  Connecticut  Co., 
88  Conn.  «14.  92  A  411.  LRA191&C 
409. 

Oa. — Qeorsla  R.  etc.,  Co.  v.  Usry, 
82  Ga.  54.  8  BE  186,  14  AmSR  140. 

111.— Illinois  Cent.  R.  Co.  v.  John- 
son, 123  111.  A.  300  raff  221  111.  42. 
77  NB  592]:  Chicago  City  R.  Co.  v. 
LowltK,  119  111.  A.  360  [alf  218  III.  24. 
75  NE  7561. 

Ind. — Terre  Haute,  etc..  R.  Co,  v. 
Buck,  96  Ind.  346.  49  AmR  168. 

Iowa. — McGovern  v.  Interurban  R. 
Co..  136  Iowa  13.  Ill  NW  412.  126 
AmSR  215.  IS  L.RANS  476;  Eckerd  v. 
Chicago,  etc.,  R.  Co..  70  Iowa  853, 
30  NW  616. 

Ky. — LfOUlsvUle.  etc,  R.  Co.  v. 
Moore,  160  Ky.  692,  ISO  BW  849:  Belt 
Electric  Line  Co.  v.  Tomlln,  40  SW 
925,  19  KyL  438. 

Mich. — Smith  V.  I>etroit  United  R. 
Co..  166  Mich.  466.  119  NW  640; 
Mensing  v.  Michigan  Cent.  R  Co.,  117 
Mich.  606.  76  NW  98:  Poole  v.  Con- 
solidated St.  R.  Co..  100  Mich.  879,  69 
NW  890,  25  LRA  744. 

Minn.' — Burnslde  v.  Minneapolis, 
etc.,  R.  Co.,  110  Minn.  401,  126  NW 
895;  Larson  v.  Minneapolis,  etc,  R. 
Co.,  85  Minn.  387,  88  NW  994. 

Mo. — Flllinrham  v.  St.  Louis  Tran- 
sit Co.,  102  Mo.  A.  573.  77  SW  314; 
Talbot  V.  Chicfigo,  etc.  R.  Co.,  72  Mo. 
A.  291. 

N.  H. — Fobs  v.  Boston,  etc.,  R.  Co., 
86  N.  H.  256,  21  A  222,  49  AmSR  607, 
11  LRA  367. 

N.  T. — Keattnr  v.  New  York  Cent., 
etc.,  R  Co.,  4ft  N.  T.  673;  Bellman  v. 
New  York  Cent.,  etc,  R.  Co.,  42  Hun 
ISO  [aff  121  N,  Y.  671  mem,  86  NE! 
16B  mem]. 

Ota. — ^Toledo  t.  McNamam,  81  Oh. 
Clr.  Ct  888. 

Ter. — Texas,  etc,  R.  Co.  v.  Oarcla, 
S2  T«x.  286:  Texas,  etc.,  R  Co.  T. 
Porter.  (Civ,  A.)  41  SW  88. 

Warn. — Carroll  v.  Burleigh,  IS 
Wash.  208,  46  P  288, 

Wis. — Delamatyr  V.  Milwaukee, 
etc..  R  Co.,  24  Wis.  678. 

[a]  Ibnm,  (1)  the  facts  that  a  car 
has  stopped  at  the  side  entrance  of  a 
hotel,  tnat  the  bell  has  rung,  and 
that  a  number  of  the  passengers 
have  arisen  from  their  seats  and 
started  for  the  door  to  get  out,  jus- 
tify a  passenger  In  acting  on  the  as- 
sumption that  he  Is  expected  to 
alight.  Belt  Electric  Line  Co.  v. 
Tomlln,  40  SW  925.  19  KyL  433.  <2) 
A  passenger  Is  not  necessarily  guilty 
of  contributory  negligence  who,  with- 
out knowledge  of  the  dangerous 
place  at  which  his  train  has  fully 
stopped,  and  In  a  dark  night,  steps 
from  It  near  the  usual  stopping 
place  at  the  regular  time  for  stop- 
ping, and  after  the  customary  signal 
for  stopping  at  the  station  has  been 

Sven;  but  the  question  Is  one  for  the 
,ry.     Terre  Haute,  etc.  R.  Co.  v. 
Buck,  96  Ind.  346.  49  AmR  168. 

[b]  Tha  dootrlne  of  aarazaptioii 
of  risk  has  no  application  to  the  case 
of  a  passenger  Injured   while  at- 


tempting to  alight  from  an  electric 
car  at  a  dangerous  place  selected  by 
the  carmen,  although  she  made  no 
demand  to  have  the  car  returned  to 
a  safe  place  for  alljchting.  Fllllng- 
ham  T.  St  LoulB  Transit  Co.,  102 
Mo.  A.  878.  77  SW  S14.  Assumption 
of  risk  generally  see  NeKligenoe  [29 
Cyc  618 r 

[c]  WhaUMT  a  passtatg«r  allgbt- 
lag  ffom  a  tttttP^  tnda  <1)  at  a 
place  other  than  uie  place  where  pas- 
sengers usually  alfght  from  pas- 
senger trains  acted   with  due  dlli- 

Sence  Is  for  the  Jury.  Southern  R. 
o.  v.  Burgeas,  148  Ala.  364.  48  S  86. 
(2)  A  passenger  on  a  freight  train 
carrying  his  live  stock,  who,  at  the 
request  of  the  conductor,  alighted 
from  the  caboose  to  assUt  in  the 
saving  of  property  endangered  by  a 
wreck  of  a,i)art  of  the  train,  was  en- 
titled to  recover  for  injuries  sus- 
tained in  consequence  of  alighting 
from  the  caboose  while  in  a  danger- 
ous position,  as  against  the  objection 
that  he  was  a  volunteer,  as  his  act 
was  that  of  a  prudent  and  reasonable 
man,  Justifled  by  the  conditions  sur- 
rounding him  and  the  Invitation  of 
the  conductor,  acting  within  the 
scope  of  his  authority.  Austin  v.  St. 
Louis,  etc.  R.  Co..  149  Mo.  A.  397, 
130  SW  885.  (3)  A  passenger  on  a 
freight  train  which  stops  a  few  feet 
distant  from  the  station  platform  Is 
not  guilty  of  negligence  as  a  matter 
of  law  in  alighting  from  the  train  at 
that  place,  If  the  train  has  stopped 
at  the  place  where  it  usually  stops 
and  if.  to  plaintllT'a  knowledge,  it  is 
customary  for  the  passengers  to  get 
off  at  that  place.  Carroll  v.  Bur- 
leigh, 15  Wash.  208,  46  P  232. 

[d]  Stoppliur  of  oar  at  rvgvlar 

fteo*  as  luvltattoa  to  uUght. — To  au- 
horlxe  a  passenger  to  ptart  to 
alight,  no  further  invitation  Is  neces- 
sary than  for  the  car  to  stop  at  a 
regular  stopping  place  for  pas- 
sengers. Indianapolis,  etc..  Rapid 
Transit  Co.  v.  Walsh,  46  Ind.  A.  42, 
90  NE  138. 

^Looking  ont  for  morlag  ttalaa  at 
place  of  alighting  see  supra  j  1492. 

81.  Birmingham  R.,  etc.,  Co.  v. 
Anderson,  168  Ala.  72,  50  S  1021; 
Melton  V.  Birmingham  R.,  etc.,  Co., 
153  Ala.  95.  45  S  151,  16  LRANS  407 
and  note:  Chesapeake,  etc..  R  Co.  v. 
Priel.  39  SW  704,  19  KyL  162.  See 
also  supra  |  1360. 

[a]  iniistTatloB.f— Where  a  train 
runs  beyond  a  passenger's  station,  at 
night,  without  his  knowledge,  and  the 
ground  is  so  covered  with  snow  that 
its  surface  cannot  be  distinguished, 
it  is  not  negligence  for  the  pas- 
senger to  assume,  on  the  carrier's 
Invitation  to  alight,  that  his  car  Is 
at  the  station  platform.  Chesapeake, 
etc,  R  Co.  V.  Frie!.  39  SW  704,  19 
KyL  162. 

89.  Owens  v.  Waliaah  R.  Co.,  84 
Mo.  A.  143. 

83.  New  York.  etc..  R  Co.  v. 
Doane,  115  Ind.  435.  17  NE  913.  7 
AmSR  451,  1  LRA  157;  Cossitt  v.  St. 
Louis,  etc.,  R.  Co.,  224  Mo.  97,  123 
SW  569;  International,  etc..  R.  Co. 
V.  Folllard,  66  Tex.  603,  1  SW  624, 
59  AmR  632.  Sec  also  supra  j  1360. 

[a]  VoT  example,  where  a  passen- 
ger who  had  been  negligently  car- 
ried beyond  her  station  was  forced 
to  get  off  on  the  track  some  eighty 
or  ninety  rods  from  the  station,  and 
In  attempting  to  walk  back  fell  Into 
a  cattle  pit  and  was  injured,  the 
court  held  that  It  was  the  most 
natural  course,  aside  from  any 
direction  or  intimation   which  the 


tion,  he  has  a  right  to  assume  that  the  place  selected 
for  him  to  alight  is  reasonably  safe  for  that  pur- 
pose;"^ but  he  must  exercise  reasonable  care  on 
his  part  in  alighting,*'  and  in  proceeding  to  the 
place  of  his  destination.^  A  passenger  on  a  street 
car  has  a  right  to  assume  that  the  place  where  the 
car  stoi^  for  him  to  alight  is  a  safe  place  unless 
it  is  obviously  dangerous,  and  a  failure  on  bis  part 
to  look  down  when  alighting  is  not  of  itself  negli- 

conductor  might  have  given  her. 
that  she  shonld  attempt  to  walk  on 
the  track  to  the  station,  and  that 
she  was  not  guilty  of  contributory 
negligence  in  falling  to  observe 
gates  leading  into  .private  grounds 
throu^  which  sha  might  have  re- 
turned to  the  station  by  an  un- 
marked and  circuitous  route,  nor  in 
attempting  to  walk  over  a  cattle  pit. 
where  it  appeared  that  she  exer^sed 
as  much  care  as  was  consistent  with 
her  then  excited  condition,  and  that 
on  either  side  of  the  pit  there  were 
plank  fences  three  or  four  feet  high, 
so  that  there  appeared  to  be  no  way 
of  ^ttlng  around  it.  New  Yoric,  etc^ 
R  Co.  V,  X>oane.  115  Ind.  436,  17  NB 
918,  7  AmSR  461,  1  LRA  167. 

O*.  Ala,~Mobile  Llgiht,  ate,  Co., 
V.  Walsh,  146  Ala.  2»6.  40  S  &60. 

Conn. —  Powers  y.  Connecticut  Co., 
82  Conn.  666,  74  A  931.  86  LRANS 
406. 

III. —  West  Chicago  St.  R  Co.  v. 
Manning,  170  111.  417,  48  NB  988 
[aff  70  III.  A.  2891, 

Ind, — Indiana  Union  Trac.  Co.  v. 
Jacobs,  167  Ind.  S5,  78  NE  326. 

Kan. —  Christian  v.  Union  Tract. 
Co..  97  Kan.  46.  164  P  271. 

Mo.—  McNally  v.  Metropolitan  St. 
R.  Co.,  145  Mo.  A.  127,  129  SW  464. 

N.  H. —  Bass  V.  Concord  St.  R  Co., 
70  N.  H.  170,  46  A  1056. 

N.  T.— Norton  v.  Third  Ave.  R 
Co.,  26  App.  Dlv.  60,  49  NYS  898. 

R.  I. —  Tilden  v.  Rhode  Island  CO,, 
27  R  I.  482.  63  A  676. 

Wash.— Henry  V.  Grant  St.  Elec- 
tric R.  Co.,  24  Wash.  246.  64  P  137. 

fa]  Btoppiiig  at  doagMmui  plaoe. 
—Where  a  street  car  Is  ruij  past 
the  place  at  which  a  passenger  has 
stgnmed  his  desire  to  alight,  and  is 
stopped  at  an  unusual  and  danger- 
ous place,  and  the  passenger  in 
alighting  there  does  no  more  than 
an  ordinarily  prudent  person  would 
have  done  under  the  circumstances, 
he  Is  not  guilty  of  contributory 
negligence.  Mobile  Light,  etc,  Co. 
V.  Wash,  146  Ala.    296,  40  S  G80. 

[b]  Knowledge  of  safety.. — The 
employees  of  a  street  railroad  com- 
pany are  charged  with  the  duty 
of  knowing  whether  a  place  at  which 
a  car  Is  stopped  to  allow  passengers 
to  alight  Is  reasonably  safe,  but  the 
passenger  Is  charged  with  no  such 
duty,  and  la  not  negligent  In  alight- 
ing at  such  plac&  unless  the  danger 
Is  obvious.  Mobile  Light,  etc.,  Co.  v. 
Walsh,  146  Ala.  205.  40  S  560.  See 
also  supra  i  1340. 

Cc]  A  passenger  wbo  bod  signaled 
tiM  oar  to  stov  (1)  is  Justifled  in 
assuming  that  he  might  alight  when 
the  car  did  stop,  notwithstanding  It 
was  in  the  middle  of  a  block  (Gard- 
ner V.  Metropolitan  St.  R.  Co.,  167 


Mo.  A.  605.  162  SW  98).  (2)  or  a 
short  distance  from  the  usual  stop- 
ping place  (Christian  v.  Union  Trao. 
Co.,  97  Kan.  46.  164  P  271). 

fd]  Wrong  stda  of  cross  street. 
— Although  an  ordinance  requires 
street  cars  to  stop  on  the  further 
side  of  cross  streets,  to  pre- 
vent their  obstruction,  a  passenger 
may.  without  being  negligent,  at- 
tempt to  alight  where  a  car  Is 
stopped  Just  before  reaching  the 
street.  West  Chicago  St.  R.  Co.  v. 
Manning,  170  111.  417.  48  NE  958  [aff 
70  111.  A.  2391. 

[el  Plaintiff's  stop  eaUed  by  eon- 
doctor^— (l)  Where  a  conductor  on  a 
street  car  called  out  the  street  at 
which  plaintiff,  a  passenger,  in- 
tended to  alight  and  the  car  imme- 
diately stopped,  she  had  a  right  to 
assume,  in  the  at|^^<^^^^^"K 
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gence.""  But,  where  such  a  passenger  knows  of  the 
dangerons  condition  of  the  street  at  the  place  he 
desires  to  alight,  and  voluntarily  attempts  to  alight 
there,  he  is  guilty  of  eontrihutory  negligence." 

1501]  f.  Alighting  from  MoTing  Train  or  Oar— 
(1)  In  General."^  There  may  be  circumstances 
attending  an  attempt  to  alight  from  a  moving  train 
or  car  which  will  justify  the  court  in  declaring  such 
conduct  n^ligenee  per  se."   But  aeeording  to  the 


great  weight  of  authority,  it  is  not  contributoiy 
negligence  per  se  for  a  passenger  voluntarily  to 
alight  from  a  moving  train;  ordinarily  it  is  a  qaes- 
tion  of  fact  for  the  jury  to  determine  whether  the 
passenger,  under  the  circumstances,  acted  as  a  rea- 
sonably cautions  and  prudent  man  would  have 
acted  under  like  circumstances.^  And  whether  the 
act  is  culpable  or  excusable  will  depend  on  a  varied 
of  eireun^ances,  snofa  as  the  rapidity  of  the  motion 


to  the  Gontrarr,  that  the  car  had 
atopped  at  such  street,  she  tMine  un- 
ooaualnted  with  the  nel^borhood, 
ana  ahe  was  not  euilty  of  contribu- 
tory neKlierence  in  attemptlns  to 
allffht,  although -the  car  had  not  In 
fact  reached  plalntllTB  destination. 
McNally  v.  MetropoUtan  St.  R.  Co.. 
146  Ho.  A.  127.  12S  SW  464.  (2)  The 
stopping  of  a  street  car  and  the 
calllner  of  "Butler  Hospital"  hy  the 
conductor  was  a  sufficient  Invitation 
to  a  passenger  to  alight  and  to  Jus- 
tify her  in  bellevinx  that  she  coulo 
alight  with  safety.  Tilden  v.  Rhode 
Island  Co.,  27  R.  I.  482.  S3  A  676. 

86.  Bass  V.  Concord  St.  R  Co.,  70 
N.  H.  110.  46  A  1056. 

86.  Johns  V.  Georgia  R.,  etc.,  Co., 
133  Ga.  526.  66  SE  269. 

[al  PaTsmant  torn  np^Where  a 
woman  knowing  that  a  street  rail- 
road had  torn  up  a  strip  of  pave- 
ment along  Its  tracks  in  a  city  street 
extending  on  each  aide  of  her  resi- 
dency for  the  purpose  of  laying  an 
additional  track,  and  that  there  were 
depressions  in  the  pavemont,  caused 
the  conductor  of  the  car  on  which 
she  was  riding  to  stop  In  front  of 
her  home  In  the  middle  of  the  block, 
and  voluntarily  attempted  to  step 
from  the  car  across  such  opening  to 
the  pavement  on  the  other  side,  and 
fell  and  was  injured,  a  nonsuit  In 
an  action  against  the  company  was 
proper.  Johns  v,  Georgia  R.,  etc.,  Co., 
138  Qa.  625.  66  SE  269. 

87.  Alighting  to  avoid  ImpendliLg 
danger  see  supra  3  1485. 

88.  Ala. — Southern  R.  Co.  v.  Mor- 
gan. 171  Ala.  294.  54  S  626;  McDonald 
V.  Montgomery  St.  R.  Co.,  110  Ala. 
161.  20  S  317. 

Colo. —  Posten  v.  Denver  Cons. 
Tramway  Co.,  11  Colo.  A.  187,  68  P 
891. 

D.  C. —  Jones  v.  Baltimore,  etc.,  R. 
Co.,  4  App.  158. 

Ga. —  Atlanta,  etc.,  R.  Co.  v.  Dick- 
erson,  89  Ga.  455.  15  SB  534;  Whelan 
V.  Georgia  Midland,  etc.,  R.  Co.,  84 
Ga.  606,  10  SB  1091. 

111.— Illinois  Cent.  R.  Co.  v.  Slat- 
ton.  64  111.  133,  6  AmR  109;  Illinois 
Cent.  R.  Co.  v.  Cunningham,  102  111. 
A.  206;  Louisville,  etc.,  R.  Co.  v. 
Johnson,  44  111.  A.  56;  Cincinnati, 
etc.,  R.  Co.  V.  Dufraln.  36  111.  A.  352. 

Ind. —  Jefferson vl lie  R,  Co.  v.  Hen- 
dricks. 26  Ind.  228;  Chicago,  etc.,  R. 
Co.  v.  Collins.  69  Ind.  A.  572.  108  NE 
877.  1135;  Bvansvllle.  etc.,  R.  Co.  v. 
Athon.  6  Ind.  A.  295,  33  NE  469,  61 
AmSR  803. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Moore,  160  Ky.  692.  160  SW  849; 
Illinois  Cent.  R.  Co,  v.  Dallas.  150 
Ky.  442.  160  SW  636;  Dallas  V.  Illi- 
nois Cent.  R.  Co..  144  Ky.  787,  139 
SW  958;  Louisville,  etc..  R.  Co.  v. 
Constantlne.  14  KyL  432. 

Me. —  Shannon  v,  Boston,  etc..  R, 
Co.,  78  Me.  52,  2  A  678. 

Mass. —  Gavett  v.  Mancheater,  etc, 
R.  Co.,  16  Gray  601,  77  AmD  422: 
Lucas  V.  New  Bedford,  etc.,  R.  Co.,  6 
Gray  64,  66  AmD  406. 

Mich.— Hooker  v.  Blair,  156  NW 
364;  Cousins  v.  Lake  Shore,  etc..  R. 
Co..  96  Mich.  386,  66  NW  14. 

Miss. — Alabama,  etc.,  R.  Co.  v. 
Jones,  se  Miss.  2».  38  S  646. 

Mo. —  Straua  v.  Kansas  City,  etc, 
R.  Co.,  76  Mo.  1S6:  Oress  v.  Missouri 
Fac.  R.  Co.,  109  Mo.  A.  716,  84  SW 
122. 

N.  C. — Lambeth  v.  North  Carolina 
IL  Co.,  66  N.  C.  494.  8  AmR  608. 

Pa.~Boulfroi8  v.  United  Tract. 
Co.,   210   Pa.    263,   69    A   1007,  106 


AmSR  809,  2  AnnCaa  938;  Brown  v. 
Barnes,  161  Pa.  602,  26  A  144;  Kll- 

S trick  V.  Pennsylvania  R.  Co..  140 
.  602.  21  A  408;  Pennsylvania  R. 
Co.  V.  LyonB,  129  Pa.  113,  18  A  769. 
15  AmSR  701;  New  York,  etc.,  R 
Co.  V.  Enches,  127  Pa.  316,  17  A  991, 
14  AmSR  848,  4'  LRA  482;  McCUn- 
tock  V.  Pennsylvania  R.  Co.,  21  Wkly 
NC  188,  _ 
Tenn. —  E!ast  Tennesaee,  ate.,  R. 
Co.  V.  Massengin.  16  Laa  128. 

Tex. —  Beaty  v.  Mlaaourl.  etc.,  R. 
Co..  (Civ.  A.)  176  SW  460. 

W.  Va.— Hoylman  v.  Kanawha, 
etc.,  R.  Co..  66  W.  Va.  2«4,  S4  SB 
636.  22  LRANS  741  and  nota.  17 
AnnCas  1149  and  note. 

Wis. —  Hemmlngway  v.  Chicago, 
etc..  R.  Co..  72  Wis.  42,  87  NW  B04, 
7  AmSR  823. 

Wyo. —  Chicago,  etc.,  R.  Co.  v. 
Lampman.  18  Wyo.  106.  104  F  683, 
26  LRANS  217,  AnnCasl912C  788. 

Ont. —  Henry  v.  Grand  Trunk  R. 
Co.,  4  OntWR  23. 

[a]  ror  Instaaee,  <l)  where  the 
evidence  shows  that  a  passenger 
alighted  from  a  train  movine  at 
least  eight  miles  an  hour,  without 
any  accurate  knowledge  as  to  the 
npeed  of  the  train  or  the  nature  of 
the  place  toward  which  she  was 
Jumping,  and  without  any  necessity 
therefor,  except  to  avoid  being  car- 
ried beyond  her  destination,  she  was 
guilty  of  contributory  negligence  as 
a  matter  of  law.  Chicago,  etc.,  R. 
Co.  V.  Collins.  59  Ind.  A.  672.  108  NE 
377,  1136.  (2)  Where,  after  a  train  on 
which  plaintiff  was  a  passenger  had 
started  to  move  east  from  a  station, 
plaintiff  got  off  on  the  south  side, 
clinging  to  the  hand  rail  with  his 
right  hand,  and  was  thereby  Jerked 
down  on  to  the  platform  of  the  sta- 
tion and  dragged  backward  until  his 
Krip  on  the  hand  rail  was  loosened, 
he  yrsjB  guilty  of  contributory  negli- 
gence, as  a  matter  of  law.  Alabama, 
etc..  R.  Co.  v.  Jones,  86  Miss.  268, 
38  S  645.  (3)  A  passenger  was  guilty 
of  contributory  negligence,  as  a  mat- 
ter of  law.  in  Jumping  from  a 
train  to  avoid  an  apparent  collision, 
where  he  was  an  experienced  traveler 
familiar  with  the  tracks,  and  could 
have  seen  that  there  would  have 
been  no  collision.  Beaty  v.  Missouri, 
etc..  R.  Co.,  (Tex.  Civ.  A.)  175  SW 
460. 

89.  U.  S. —  Puget  Sound  Electric 
R.  Co.  V.  Felt,  181  Fed.  938.  104  CCA 
402;  Mearns  v.  New  Jersey  Cent.  R. 
Co..  139  Fed.  643,  71  CCA  331;  Rut- 
ledge  V.  New  Orleans,  etc..  R.  Co., 
129  Fed.  94.  63  CCA  696. 

Ala. —  Central  of  Georgia  R.  Co.  v. 
MathlB.  71  S  674;  Louisville,  etc.,  R. 
Co.  v.  Dlllbum.  178  Ala.  600.  69  S 
438;  Southern  R.  Co.  v.  MorKan,  171 
Ala.  294.  54  S  62«;  Kansas  City.  etc.. 
K.  Co.  V.  Matthews.  142  Ala.  298.  39 
S  207 ;  Birmingham  R..  etc..  Co,  v. 
James.  121  Ala.  120.  25  S  847;  Wat- 
kins  V.  Birmingham  R.,  etc..  Co..  120 
Ala.  147,  24  S  392,  43  LRA  297; 
South,  etc..  Alabama  R.  Co.  v. 
Schaufier.  76  Ala.  136. 

Ark. — Kansas  City  Southern  R. 
Co.  V.  Worthington.  101  Ark.  128.  141 
SW  1173;  St.  Louis,  etc..  R.  Co.  v. 
Rush,  86  Ark.  326.  Ill  SW  263;  St. 
Louis,  etc,  R,  Co.  v.  Rosenberry,  11 
SW  212;  St.  Louis,  etc..  R.  Co.  v. 
Person,  49  Ark.  182,  4  SW  756 ;  St. 
Louts,  etc.,  R.  Co.  v.  White,  48  Ark. 
495,  8  SW  52;  Little  Rock,  etc.  R. 
Co.  V.  Atkins,  46  Ark.  423.  _ 

Cal.— Can-  V,  Eel  River,  etc,  R. 
Co.,  98  Cal.  866,  88  P  218,  21  LRA 


364  and  note. 

Colo. — Posten  y.  Denver  Cons. 
Tramway  Co.,  11  Colo.  A.  127,  S2  P 
391. 

Del. — Behen  v.  Philadelphia,  etc, 
R.  Co.,  93  A  902. 

D.  C. — Jones  v.  Baltimore,  etc,  R. 
Co„  4  App.  IBS. 

Fla. — Florida  R.  Co.  v.  Dorsey,  69 
Fla.  260.  62  8  963. 

Oa. — Southern  R.  Co.  v.  Clartday, 
124  Qa.  968.  68  SE  461;  Central  of 
Georgia  R.  Co.  r.  McKinney,  118  Ga. 
E36,  4S  SB  430;  Lindsay  v.  Southern 
R.  Co.,  114  Oa.  896,  41  SE  46;  San- 
ders V.  Southern  R.  Co.,  107  Oa.  182, 
32  SB  840;  Jones  v.  Oeorgia,  etc,  R. 
Co.,  101  Ga.  670,  29  SB  927;  Pater- 
son  V.  Central  R.,  etc,  Co.,  85  Oa. 
668,  11  SB  872;  McLarla  v.  Atlanta, 
etc,  R.  Co.,  86  Qa.  504.  11  SB  840; 
Coleman  v.  Georgia  R.,  etc,  Co..  84 
Oa.  1,  10  SB  498;  Savannah,  etc..  R. 
Co.  V.  Watts,  82  Oa.  229,  9  SB  129; 
Covington  v.  Western,  etc.  R.  Co., 
81  Oa.  278,  «  SE  698:  West  End,  etc. 
St.  R.  Co.  V.  Mosely,  79  Ga.  482,  4 
SE  324;  Blodgett  v.  Bartlett.  BO  Oa. 
353;  Evans  v.  Southern  R.  Co.,  12 
Ga.  A.  819,  77  SE  197;  Pierce  v.  Oeor- 
l^a  R.,  etc,  Co.,  9  Oa.  A.  669.  72  SB 

III.— Ardlson  V.  Xlllnole  CenL  SL 
Co.,  249  III.  200.  04  NE  501  [aff  165 
111.  A.  2741:  Chicago,  etc.  R.  Co.  v. 
Storment,  190  IlL  48,  60  MB  104;  Chi- 
cago, etc,  R.  Co.  V.  Byrum,  1S8  111. 
131,  88  MB  678;  Hoehn  v.  Chicago, 
etc.,  R.  Co..  162  111.  223.  38  NE  649; 
Chicago,  etc.,  R.  Co.  v.  Bonlfteld,  104 
III.  223:  Chicago  City  R.  Co.  v.  Mum- 
ford,  97  111.  660;  Bidem  v.  Chicago, 
etc..  R.  Co^  168  111.  A  82;  Bloomlng- 
ton.  etc.,  R.  Co.  v.  Zimmerman.  101 
111.  A.  184:  Chicago,  etc.,  R.  Co.  v. 
Clausen.  70  III.  A.  560  fait  171  IIL 
100,  60  NB  680];  West  Chicago  St. 
R.  Co.  v.  Dudsik,  67  III.  A.  OH. 

Ind. — Indiana  Union  Tract.  Co.  v. 
Swafford.  179  Ind.  279,  100  NH  840; 
Pennsylvania  Co.  v.  Marlon,  123  Ind. 
415,  23  NB  973.  18  AmSR  880,  7 
LRA  687  and  note:  Louisville,  etc^ 
R.  Co,  V.  Crunk,  119  Ind.  642.  21  NB 
31,  12  AmSR  443:  Bvansville,  etc. 
R.  Co.  V.  Duncan.  28  Ind.  441,  92  Am 
D  322;  Chicago,  etc.,  R.  Co.  v.  Col- 
lins, 69  Ind.  A.  572,  108  NE  877.  1185; 
Harris  v.  Pittsburg,  etc.,  R.  Co..  32 
Ind.  A.  600.  70  NE  407;  Indianapolis 
St.  R.  Co.  V.  Lawn,  30  Ind.  A.  615,  68 
NE  608:  Pittsburgh,  etc.,  R.  Co.  v. 
Gray,  28  Ind.  A.  588.  64  NE  39:  Pitts- 
burgh, etc,  R.  Co.  V.  Gray.  (A.)  59 
NE  1000:  Louisville,  etc.  R.  Co.  v. 
Bean.  9  Ind.  A.  240.  86  NB  443. 

Iowa. — Newlln  v.  Iowa  Cent.  R. 
Co..  127  Iowa  664.  108  NW  999; 
Root  v.  Des  Motnes  City  R.  Co.,  118 
Iowa  676.  83  NW  904;  Raben  v.  Cen- 
tral Iowa  R.  Co.,  74  Iowa  732,  24  NW 
621;  Nichols  v.  Dubuque,  etc.  R.  Co.. 
68  Iowa  732,  28  NW  44. 

Kan. — Walters  v.  Missouri  Fac.  R. 
Co.,  82  Kan.  739,  109  P  178,  28  LRA 
NS  1068:  Irvln  v.  Missoorl  Pac  R. 
Co.,  81  Kan.  649,  106  P  1068,  26  LRA 
NS  739;  Atchison,  etc,  R.  Co.  v. 
Loewe.  69  Kan.  843,  74  P  234,  76  P 
431;  Atchison,  etc..  R.  Co.  v.  Hughes. 
S6  Kan.  491.  40  P  919. 

Ky. — Hayden  v.  Chicago,  etc.  B_ 
Co..  160  Ky.  836.  170  SW  200.  LRA 
1915C  181  and  note;  Chesapeake,  etc, 
R.  Co.  V.  Dean,  160  Ky.  757,  170  SW 
167;  Chesapeake,  etc,  R.  Co.  v.  Roh- 
inson.  149  Ky.  268.  147  SW  886: 
Chesapeake,  etc..  R.  Co.  v.  Robinscm. 
185  J&.  860,  123  SW  808;  LoulsviUe. 
etc.  R.  Cc  V.  Eakln,  108  Ky.  465.  4S 
SW  629,  46  SW  498.  47  SW  871,  20 
Kyli  786.  988;  Bishop  v.  Illinois  Cent. 
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R.  Co..  77  SW  1099.  26  KyL  1363: 
Louisville,  etc.,  R.  Co.  v.  Coons,  76 
3W  45,  25  KyL  509;  Illinois  Cent.  R. 
Co.  V.  Whittaker,  57  SW  465,  22  KyL 
395;  Louisville,  etc..  R.  Co.  v.  Depp. 
33  SW  417.  17  KyL  1049;  Hughlett 
V.  Louisville,  etc..  R.  Co..  22  SW 
661.  16  KyL  178:  Chesapeake,  etc..  R. 
Co.  V,  Reeves,  ll  SW  464,  11  KyL  14. 

Md. — New  York,  etc,  B.  Co.  v. 
Coulbourn,  69  Md.  360.  16  A  208.  9 
AmSR  480,  1  LRA  541;  Cumberland 
Valley  R.  Co.  v.  Maugans,  61  Md.  63, 

48  AmR  88. 

Mass. — Merrltt  v.  New  York,  etc., 
R.  Co.,  162  Mass.  326,  S8  NE  447; 
England  v.  Boston,  etc.,  R.  Co..  153 
Mass.  490.  27  NE  1;  Brooks  v.  Bos- 
ton, etc..  R.  Co.,  136  Mass.  21;  Lucas 
V.  New  Bedford,  etc  R.  Co.,  S  Gray 
64.  66  AmD  406. 

Mich. — O'Dea  v.  Michigan  Cent.  R. 
Co..  142  Mich.  265.  106  NW  746; 
Cousins  V.  Lake  Shore,  etc..  R.  Co., 
96  Mich.  386,  66  NW  14;  Strand  v. 
Chicago,  etc.,  R.  Co.,  64  Mich.  216,  81 
NW  184,  67  Mich.  380,  34  NW  712. 

Minn. — Street  v.  Chicago,  etc.,  R. 
Co.,  130  Minn.  246,  162  NW  518; 
Jones  V.  Chicago,  etc.,  R.  Co.,  42 
Minn.  182,  43  NW  1114. 

Miss. — Yazoo,  etc.,  R.  Co,  v.  Beat- 
tie,  49  S  609;  King  v.  Yazoo,  etc.,  R. 
Co..  87  Miss.  270.  39  S  810. 

Mo. — Newcomb  v.  New  York  Cent., 
etc..  R.  Co.,  182  MO.  887,  81  SW  1069; 
Leslie  v.  Wabash,  etc..  R.  Co..  88 
Mo.  50;  Waller  v.  Hannibal,  etc..  R. 
Co.,  83  Mo.  608;  Price  v.  St.  Louis, 
etc..  R.  Co.,  72  Mo.  414;  Doss  v.  Mis- 
souri, etc.,  R.  Co.,  59  Mo.  27,  21  AmR 
371;  wyatt  v.  Citizens'  R.  Co.,  55 
Mo.  485;  Stakebake  V.  Union  Pac,  R. 
Co.,  (A.)  185  SW  1166;  Anderson  v. 
Chicago,  etc.  R.  Co.,  131  Mo.  A.  680. 
110  SW  660;  Bond  v.  Chicago,  etc., 
R,  Co.,  122  Mo.  A.  207,  99  SW  30; 
Hecker  v.  Chicago,  etc..  R.  Co.,  110 
Mo.  A.  162.  84  SW  126;  Gress  v.  Mis- 
souri Pac  R.  Co..  109  Mo.  A.  716,  84 
SW  122;  Owens  v.  Wabash  H.  Co.,  84 
Mo.  A.  143;  Sanderson  v.  Missouri 
Pac  R.  Co.,  64  Mo.  A.  655;  Madden 
V.  Missouri  Pac.  R.  Co..  60  Mo.  A. 
666;  Richmond  v.  Quincy,  etc,  R.  Co.. 

49  Mo.  A.  104;  Duncan  v.  Wyatt  Park 
R.  Co.,  48  Mo.  A.  669;  Jackson  v-  St. 
Louis,  etc.,  R.  Co.,  29  VLo-  A.  496: 
Taylor  v.  Missouri  Pac  R.  Co.,  26 
Mo.  A.  336. 

Nebr. — Chicago,  etc..  R.  Co.  v. 
Winfrey,  67  Nebr.  13,  93  NW  526: 
Chicago,  etc.  R.  Co.  v.  Hyatt,  48 
Nebr.  161,  67  NW  8;  Union  Pac  R. 
Co.  V.  Porter,  88  Nebr.  226,  56  NW 
808;  Chicago,  etc.,  R.  Co.  v.  Lanauer, 
36  Nebr.  642.  64  NW  976,  S9  Nebr. 
808.  68  NW  434. 

N.  Y. — Bartle  v.  New  York  Cent., 
etc.  R.  Co..  198  N.  Y.  362.  86  NE 
1091  [rev  121  App.  Dlv.  72,  106  NYS 
622];  Mearns  v.  New  Jersey  Cent.  R. 
Co..  163  N.  Y.  108,  67  NE  292  [rev 
23  App.  Dir.  298.  48  NYS  366];  Lewis 
v.  Delaware,  etc..  Canal  Co.,  146  N. 
Y.  508,  40  NE  248;  Bartholomew  v. 
New  York  Cent.,  etc.  R.  Co..  102 
N.  Y.  716.  7  NE  623;  Morrison  v. 
Erie  R.  Co.,  66  N,  T.  802;  Filer  v. 
New  York  Cent.  R.  Co.,  49  N.  Y.  47, 
10  AmR  327;  Taylor  v.  New  York 
Cent.,  etc,  R.  Co..  63  App.  Dlv.  586, 
71  NYS  884;  Willis  v.  Metropolitan 
St.  R.  Co..  63  App.  Dlv.  332,  71  NYS 
554 ;  McAlan  v.  New  York,  etc, 
Bridge.  43  App.  Div.  374,  60  NYS 
176  TafE  66  App.  Dtv.  629.  67  NYS 
1139J;  Wallace  v.  Third  Ave.  R.  Co., 
36  App.  Div.  67.  66  NYS  132;  Van 
Ostran  V.  New  York  Cent.,  etc.,  R. 
Co.,  36  Hun  690;  Munroe  v.  Third 
Ave.  R.  Co.,  50  N.  Y.  Super.  114; 
Herdman  v.  New  York,  etc,  R.  Co., 
17  NYS  198. 

N.  C— Carter  v.  Seaboard  Air  Llne- 
R,  Co..  165  N.  C.  244,  81  SE  321; 
Rickert  V.  Southern  R.  Co.,  123  N.  C. 
256,  31  SE  497;  Hodges  v.  Southern 
R.  Co.,  122  N.  C.  992,  29  SE  939. 

Oh. — Pittsburgh,  etc..  R.  Co.  v. 
Krouse,  30  Oh.  St.  222. 

Okl. — Chicago,  etc.,  R.  Co.  v.  Me- 
Aleater,  39  Okl.  IBS,  168,  134  P  661 
[quot  Cyc]. 

R.  I. — Bullock  Butler  BXch.  Co., 
22  R.  I.  106.  46  A  273. 

8.  C. — Sevier  v.  Southern  R.  Co., 


82  S.  C.  811,  64  SE  390;  Oyles  v. 
Southern  R.  Co.,  79  S.  C.  176,  60  SE 
433;  Creech  v.  Charleston,  etc.,  R. 
Co.,  66  S.  C.  628,  46  SE  86. 

Tenn. — Southern  R.  Co.  v.  Mitchell, 
98  Tenn.  27,  40  SW  72;  Chism  v. 
KnoxvlUe  R.,  etc.,  Co..  4  Tenn.  Civ. 
A.  75;  Louisville,  etc.,  R.  Co.  v. 
O'Brien,  1  Tenn.  Civ.  A.  492  (attempt 
to  alight  from  a  train  falling  to  make 
a  sufnclent  stop). 

Tex. — Qa  I  vest  on,  etc.,  R.  Co.  v. 
Smith.  69  Tex.  406;  Missouri,  etc.,  R. 
Co.  V.  Churchill.  (Civ.  A.)  171  SW 
517;  Ft.  Worth,  etc,  R.  Co.  v.  Tay- 
lor. (Civ.  A.)  153  SW  355;  Galves- 
ton, etc.,  R.  Co.  V.  Krenek,  (Civ.  A.) 
138  SW  1154;  Haralson  v.  San  An- 
tonio Tract.  Co.,  63  Tex,  Civ.  A.  263. 
115  SW  876;  Dallas  Cons.  Electric 
St-  R.  Co.  V.  Lasch,  (Civ.  A.)  99  SW 
729;  St.  Louis  Southwestern  R.  Co. 
V.  Rattey.  (Civ.  A.)'  87  SW  407;  Fan- 
ning V.  St.  Louis  Southwestern  R. 
Co,.  38  Tex.  Civ.  A.  613,  86  SW  354; 
San  Antonio,  etc.,  R.  Co.  v.  Jackson. 
38  Tex.  Civ.  A.  201.  8B  SW  445;  Gal- 
veston, etc.  R.  Co.  V.  De  Castillo, 
(Civ.  A.)  83  SW  25,  42  Tex.  Civ.  A. 
108,  95  SW  547;  Galveston,  etc.  R. 
Co.  V.  Hubbard.  (Civ.  A.)  70  SW  112: 
Texas,  etc.,  R.  Co.  v.  Crockett,  27 
Tex.  Civ.  A.  463,  66  SW  114:  Gulf, 
etc..  R.  Co.  V.  (Jleveland.  tClv.  A.) 
61  SW  951;  High  v.  International, 
etc.  R.  Co..  (Cfv.  A.)  E6  SW  626; 
International,  etc.,  R.  Co.  v.  Satter- 
white.  19  Tex.  Civ.  A.  170.  47  SW 
41;  International,  etc.,  R.  Co.  v.  Sat- 
terwhtte.  16  Tex.  Civ.  A.  102.  38  SW 
401-  Houston,  etc..  R.  Co.  v.  Stewart. 
14  Tex.  Civ.  A.  703.  37  SW  770;  Dil- 
lingham V.  Pierce,  (Civ.  A.)  31  SW 
203. 

Va. — Richmond,  etc..  R.  Co.  v.  Mor- 
ris, 81  Qratt.  (72  Va.)  200. 

Wis. — Schifller  v.  Chicago,  etc..  R. 
Co.,  96  Wis.  141,  71  NW  97,  65  Am 
SR  85;  Brown  v.  Chicago,  etc.,  R,  Co., 
80  Wis.  162.  49  NW  807;  Hemmlng- 
way  V.  Chicago,  etc..  R.  Co.,  72  Wis. 
42,  87  NW  S04,  7  AmSR  823. 

Can. — Hawley  v,  Wright,  32  Can. 
S.  C.  40  [dism  app  34  N.  S.  3651. 

Ont. — iCelth  v.  Ottawa,  etc.,  R.  Co., 
6  Ont  L.  116.  1  OntWR  104  fdlsm 
app  3  Ont  L.  265];  Edgar  v.  >forth- 
ern  R.  Co.,  4  Ont  201  [app  dlam  11 
Ont  A.  462], 

"The  doctrine  of  many  of  the 
courts  of  the  country  Is  to  the  effect, 
that  it  is  not  necessarily,  as  matter 
of  law,  negligence  In  a  passenger  to 
attempt  to  leave  a  moving  train,  but 
it.  is  a  question  for  the  jury,  depend- 
ing largely  upon  the  circumstances 
of  danger  attending  the  act.  and  the 
special  justification  for  the  attempt." 
Jones  V.  Baltimore,  etc,  R.  Co.,  4 
App,  (D.  C.)  168.  173. 

[al  Twt. — (1)  A  passenger  alight- 
ing from  a  moving  train  is  not  guilty 
of  contributory  negligence  utiless  the 
risk  is  such  as  a  man  of  ordinary 
care  and  prudence  would  not  under- 
take under  the  circumstances.  Puget 
Sound  Electric  R.  Co.  v.  Felt  181 
Fed.  938,  104  CCA  402;  Louisville, 
etc..  R.  Co.  V.  Dilburn,  178  Ala.  600. 
69  S  438;  Gulf.  etc..  R.  Co.  v.  Guess. 
(Tex.  Civ.  A.)  164  SW  1060.  (2)  The 
conduct  of  a  person  of  ordinary  sense 
and  prudence  Is  the  standard  re- 
quired by  law;  hence,  where  the  cir- 
cumstances are  such  as  to  make  the 
danger  of  alighting  from  a  moving 
train  obvious  to  such  a  person,  it  la 
negligence  to  alight  Smith  v.  South- 
ern R.  Co.,  SO  S.  C.  1.  61  SE  206. 

[b]  Osnerallr  »  passenger  ^lonld 
wait  until  the  conveyance  has  come 
to  a  complete  stop,  or  is  moving  so 
slowly  as  not  to  enhance  the  danger 
attending  an  attempt  to  allinit. 
Craig  V.  Wabash  R.  Co.,  142  Mo.  A. 
314.  126  SW  771. 

[c]  Stepping  straight  out  from 
oar  stspii— A  passenger  does  not  as- 
sume the  lisk  of  injury  by  stepping 
straight  out  from  a  car  step  after 
the  train  has  started,  unless  he 
knows  that  such  method  of  alighting 
Is  dangerous  and  liable  to  result  In 
injury.  St  Louis  Southwestern  R. 
Co.  V.  Bryant,  46  Tex.  Civ.  A.  601, 
103  SW  237. 

[d]  The  kaowlsdgs   of   a  pas- 


■saijror  of  tlis  plaoe  at  which  l» 
allglitsd  from  a  moving  train  Is 
properly  considered  by  the  jury  In 
determining  whether  he  was  negli- 
gent In  so  alighting.  Sanders  v. 
Southern  R.  Co..  107  Ga.  132,  32  SB 
840;  Hayden  v.  Chicago,  etc..  R.  Co., 
160  Ky,  886,  170  SW  200.  LRA1916C 
181. 

[e]  Tho  act  of  a  woman  pas- 
sewer  Is  Jnmplnff  from  a  oar  in 

which  an  outbreak  of  other  pas- 
sengers has  occurred,  before  the 
train  lias  come  to  a  full  atop.  Is  not 
negligence  as  a  matter  of  law.  Nute 
V.  Boston,  etc.,  R.  Co..  214  Mass.  184, 
100  NE  1099.  Acts  in  emergencies, 
etc.  see  supra  S  1485. 

[f]  Mixed  law  sad  faot. — it  is  not 
negligence  per  se  for  a  passenger  to 
jump  from  a  moving  train,  and  the 
prudence  of  such  action  Is  a  mixed 
question  of  law  and  of  fact;  the 
facts  to  be  found  by  the  jury  and 
their  legal  effect  declared  by  the 
court  Owena  v.  Wabash  R.  Co.,  84 
Mo.  A  143.  See  generally  infra 
9!  1620-1623. 

[g]  PSTsoa  MMlstlag  pMsenger. — 
(1)  Where  a  person  who  has  boarded 
a  train  to  assist  a  passenger  Jumps 
off  after  the  train  has  started,  he 
may  be  guilty  of  contributory  negli- 
gence precluding  a  recovery  for  Ms 
injury.  Louisville,  etc.,  R.  Co.  v. 
Wilson,  124  Ky.  846,  100  SW  290.  30 
KyL  106E,  8  LRANS  1020;  Carter  t. 
Seaboard  Air  Une  R.  Co.,  166  N.  C. 
244,  81  SSt  321  (holding  that  a  person 
entering  a  train  to  assist  another  in 
helping  his  blind  wife  to  board  a 
train  and  to  procure  a  seat  for  her 
is  subject-  to  the  rule  applicable  to 
passengers,  and,  when  he  sees  the 
train  in  motion,  he  must  ask  the  em- 
ployees to  stop  it  to  enable  him  to 
alight).  <2)  Where  a  person  boards 
a  train  to  assist  a  friend  thereon. 
Intending  to  get  off  as  soon  as  his 
friend  is  settled,  but  the  carrier  has 
no  notice  of  his  intention,  and  after 
the  train  starts  he  la  injured  in 
alighting,  the  carrier  is  not  liable, 
where  the  train  stopped  the  usual 
time,  and  plaintiff,  before  attempting 
to  alight,  did  not  request  the  em- 
ployees to  atop  the  train.  Texas, 
etc.,  R.  Co.  V.  McGilvary,  (Tex.  Civ. 
A.)  29  SW  67.  (3)  A  person  who  gets 
on  a  railroad  train  to  say  goodby  to 
a  passenger  is  bound  to  take  notice 
of  the  time  the  train  will  start  Mis- 
souri, etc.,  R.  Co.  V.  Miller,  8  Tex. 
Civ.  A.  241,  27  SW  906.  (4)  A  person 
who  enters  a  train  to  assist  an  out- 
going passenger  is  not  within  the 
Inhibition  of  a  statute  making  It  un- 
lawful for  any  person  other  than  a 
passenger  or  an  employee  to  alight 
from  a  moving  train.  Street  v.  Chi- 
cago, etc.,  R.  Co..  124  Minn.  517.  145 
NW  746  (Gen.  St  [1913]  {  9010). 
(6)  Where  It  is  the  custom  of  a  rail- 
road to  station  a  brakeman  at  the 
foot  of  the  steps,  who  Is  not  to  signal 
the  train  to  proceed  until  all  persons. 
Including  those  In  the  act  of  alight- 
1  ng,  have  reached  the  grou  nd  1  n 
safety,  a  person  who  accompanies  a 
passenger  on  to  the  train  and  knows 
of  the  custom  has  a  right  to  rely  on 
its  observance;  but  if  he  knows  of 
no  such  custom  he  takes  the  con- 
sequences of  his  act  In  alighting 
from  the  car.  Dunne  v.  New  York, 
etc.  R.  Co.,  99  App.  Div.  671,  91  NYS 

[h]  AttsavtlBr  to'sUffht  OS  Utt 

foot. — Whether  a  passenger  was  neg- 
ligent in  attempting  to  alight  on  his 
left  foot  from  a  train  moving  to  his 
left  at  a  rate  of  one  or  two  miles 
an  hour  was  for  the  jury.  Kansas 
City,  etc..  R.  Co.  v.  Matthews.  142 
Ala.  298,  39  S  207. 

[i]  VsOsr  Iowa  statste^Under 
L.  (1876)  c  148  9  2.  providing  that, 
if  any  person  not  employed  thereon 
or  not  an  officer  of  the  law  in  the 
discharge  of  hia  duty,  without  the 
consent  of  the  person  having  the 
same  In  charge,  shall  get  on  or  off 
any  locomotive,  engine,  or  car '  of 
any  railroad  company  while  said 
engine  or  car  Is  in  motion,  he  shall 
be  guilty  of  a  misdemeanor  a^d  be 
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of  the  ear  or  train,*  the  fact  whether  it  is  night  or 
day,**  the  distance  from  the  car  to  the  ground  or 
other  surface  on  which  he  proposes  to  alight,"  the 
age  and  vigor  of  the  passenger,"  and  h^  condition 
as  to  heing  encumbered  with  baggage,  etc.** 

Street  cars.    In  the  absence  of  special  cireum- 


Eantahed  by  a  fine  not  exceeding:  one 
undred  dollars,  or  be  Imprisoned  not 
.jezceedlns  thirty  days.  It  haa  been 
held  that  a  person  who  haa  sustained 
an  injury  while  allghtins  from  a 
movlns  railroad  train  cannot  main- 
tain an  action  therefor,  without  proof 
that  -he  was  an  employee  on  the 
train  or  a  public  officer  in  the  per- 
formance or  his  duty,  or  that  he  did 
the  act  with  the  consent  of  the  per- 
son In  charge  of  the  train  or  of 
some  officer  of  the  railroad  company. 
Baben  v.  Central  Iowa  R.  Co.,  74 
Iowa  7S2,  34  NW  621. 

[J]  BlevatOT  oasa. — In  an  action 
for  Injuries  sustained  while  alight- 
ing from  a  passenger  elevator,  a 
declaration  alleging  that  plaintlfT  at- 
tempted to  alight  while  the  elevator 
vas  In  motion,  and  before  it  had 
reached  the  level  of  the  floor  to 
w^lch  she  was  being  carried,  was 
demurrable,  aa  showing  that  plaintiff 
was  guilty  of  contributory  negli- 
gence.   Bullock  V.  Butler  Bzch.  Co., 

22  R.  I.  lOB.  46  A  27S.  To  same 
effect  Haw  ley  t.  Wright,  32  Can. 
S.  C.  40  [dlsm  app  S4  N.  S.  S6S]. 

M.  Ala. — Blnmngham  R.,  etc,  Co. 
T.  Harden,  156  Ala.  244,  47  S  327; 
Dllbum  V.  Louisville,  etc..  R.  Co., 
1S6  Ala.  288.  4?  S  210:  Central  R., 
etc.,  Co.  v.  Miles,  88  Ala.  2S6,  6  S 
698. 

Ark.— Little  Rock,  etc..  R.  Co.  v. 
Atkins.  46  Ark.  423. 

Oa. — Coursey  v.  Southern  R.  Co.. 
118  Qa.  297.  38  SB  866. 

Ind. — liake  Erie,  etc.,  R.  Co.  v. 
Huffman,  177  Ind.  126,  97  NE  434, 
AnnCasl914C  1272;  Louisville,  etc., 
R.  Co.  V.  Crunk.  119  Ind.  642,  21  NE 
31,  12  AmSR  443;  Chicago,  etc.,  R. 
Co.  V.  Collins,  69  Ind.  A.  672.  108 
NE  377,  1135;  Harris  v.  Pittsburgh, 
etc..  R.  Co.,  32  Ind.  A.  600.  70  NE 
407. 

Ky. — Louisville  R.  Co.  v.  Purnaa, 
166  Ky.  470.  159  SW  994. 

Md. — Cumberland  Valley  R.  Co.  v. 
Maugans,  61  Md.  53,  48  AmR  88. 

Mass. — La  Polnte  v.  Boston,  etc., 
R.  Co.,  182  Mass.  227,  65  NE  44. 

Mich. — Lake  Shore,  etc.,  R.  Co.  v. 
Bangs,  47  Mich.  470,  11  NW  276. 

Mlsa.— Illinoia  Cent.  R.  Co.  v.  Trail, 

25  S  863. 

Mo. — Anderson  v.  Chicago,  etc.,  R, 
Co..  131  Mo.  A.  580,  110  SW  650. 

Tex. — San  Antonio,  etc.,  R.  Co.  v. 
Vivian,  (Civ.  A.)  180  SW  962;  Gal- 
veston, etc.,  R.  Co.  V.  Krenok,  (Civ. 
A.)_138  SW  1164. 

wis. — Walters  v.  Chicago,  etc.,  R. 
Co..  113  Wis.  367,  89  NW  140. 

Wyo. — Chicago,  etc.,  R.  Co.  v. 
Lampman.  18  Wyo.  106.  104  P  638, 

26  LRANS  217,  AnnCasl912C  788. 
Ont. — McDougail   v.   Grand  Trunk 

R.  Co..  8  DomLR  271,  4  OntWN  363, 

23  OntWR  364. 

[a]  Ordinarily  It  !■  not  uagUgaaoa 
per  se  for  b  pa.sscnger  to  ^Ight 
from  a  moving  train  when  it  Is 
going  at  such  a  low  rate  of  speed 
that  It  Is  safe  so  to  alight;  but 
if  it  is  moving  at  a  speed  that 
makes  it  probably  unsafe  to  alight, 
it  is  negligence  per  se  so  to  do. 
Hayden  v.  Chicago,  etc.,  R.  Co.,  160 
Ky.  836.  170  SW  200,  LRA1915C  181: 
Chesapeake,  etc.,  R.  Co.  v.  Dean,  160 
Ky.  757.  170  SW  167;  San  Antonio, 
etc..  R.  Co.  V.  Vivian,  (Tex.  Ctv.  A.) 
180  SW  952;  McDougall  v.  Grand 
Trunk  R.  Co.,  8  DomLR  271,  4 
OntWN  863,  23  OntWB  864. 

[b]  spaad  ihrM  milaa  per  honr^ 
Whether  alighting  from  a  train  mov- 
ing at  a  speed  not  greater  than  three 
miles  an  hour  Is  contributory  neg- 
ligence is  a  question  for  tbe  jury. 
Oress  V.  Missouri  Pac.  R.  Co.,  109 


Mo.  A.  716,  84  SW  122;  Dawson  v. 
St.  Louis.  Transit  Co.,  102  Mo.  A.  277, 
76  SW  689. 

[c]  Bpaed  six  miles  per  hoax. — 
Where  a  passenger  Jumps  from  a 
train  moving  at  the  rate  of  six  miles 
per  hour,  for  the  mere  purpose  of 

retting  off  at  a  station  where  the 
rain  »iould  stop  but  does  not  do  so, 
this  does  not  constitute  negligence 
per  se.  Lake  Shore,  etc.,  R.  Co.  v. 
Bangs,  47  Mich.  470,  11  NW  276. 

[d}  AUghtbig  without  knowJag 
tliat  th*  train  la  moving  (1)  cannot, 
it  has  been  said,  be  held  to  be  neg- 
llifence.  Walters  v.  Chicago,  etc.,  R. 
Co.,  113  Wis.  367.  89  NW  140.  (2) 
On  the  other  hand,  alighting  from  a 
moving  train  without  noticing  that 
it  has  started  has  been  held  to  be 
negligence.  La  Polnte  v.  Boston,  etc., 
R.  Co.,  182  Mass.  227,  66  NE  44. 

[e]  Vndar  agr««ment  to  alow  vp. 
—A  passenger  riding  on  a  train 
under  a  special  agreement  with  the 
conductor  that  the  train  would  slow 
up  enough  for  him  to  alight  with 
safety  at  a  certain  place  cannot  hold 
the  railroad  responsible  for  Injuries 
auBtained  in  alightinK  from  the  train 
at  the  place  agreed  on.  where  he 
acted  on  hla  own  motion  and  Judg- 
ment, without  the  knowledge  or  con- 
currence of  the  conductor,  at  a  time 
when  the  train  was  In  fact  going 
too  fast  to  permit  him  to  alight 
in  aafety,  although  he  used  ordinary 
care  in  judging  and  determining  that 
It  was  safe  for  him  to  alight  St. 
Louis  Southwestern  R.  Co.  v.  High- 
note,  99  Tex.  23.  86  SW  923  [rev 
(Civ.  A.)  84  SW  3651. 

91.  Ala. — ^Kansas  City,  etc.,  R.  Co. 
v.  Matthews,  142  Ala.  298,  89  S 
207. 

Ark.— tittle  Rock,  etc,  R,  Co.  v. 
Atkins.  46  Ark.  423. 

111. — Baltimore,  etc.,  R.  Co.  v.  Mul- 
len, 217  111.  203,  76  NE  474.  2  LRANS 
115,  3  AnnCaa  1016   [aff  120  III.  A. 


d. — Cumberland  Valley  R.  Co.  v. 
Maugans,  61  Md.  S3.  48  AmR  88. 

N.  T. — Bartle  v.  New  York  Cent., 
etc.,  R.  Co.,  193  N.  T.  362.  86  NE 
1091  [rev  121  App.  Div.  72,  106  NYS 
622]. 

Tex. — Texas,  etc.,  R.  Co.  v.  White- 
ley.  43  Tex.  Civ.  A.  348,  96  SW 
109. 

[a]     xnglittlm«,^(l)   The  act  of 

a  passenger  in  alighting  In  the  night- 
time from  a  train  which  Is  still 
In  motion  is  not  negligence  per  se 
(Texas,  etc.,  R.  Co.  v.  Whiteley,  48 
Tex.  Civ.  A.  346,  96  SW  109).  (2) 
especially  where  he  does  so  at  the 
direction  of  the  train  officials,  or 
In  the  belief  that  It  has  come  to  a 
stop  (Baltimore,  etc.,  R.  Co.  v.  Mul- 
len, 217  in.  203.  75  NE  474.  2  LRANS 
115,  3  Ann  Cas  1015  [aff  120  III.  A. 
881.  But  see  Infra  S  1503  text  and 
note  4. 

•a.  Little  Rock.  etc..  R.  Co.  v.  At- 
kins. 46  Ark.  423;  Cumberland  Val- 
ley R.  Co.  v.  Maugans,  61  Md.  63, 
48  AmR  88. 

83.  Ala. — Nashville,  etc..  R.  Co.  v. 
Casey.  1  Ala.  A.  344.  56  S  28. 

Ark. — Little  Rock,  etc.,  R.  Co.  v. 
Tankeraley.  54  Ark.  26.  14  SW  1099; 
Little  Rock,  etc.,  R.  Co.  v.  Atkins, 
46  Ark.  423. 

Del. — Behen  v.  Philadelphia,  etc.. 
R.  Co..  93  A  908. 

Md. — Cumberland  Valley  R,  Co.  v. 
Maugans.  61  Md.  68.  48  AmR  88. 

Mo.— Moeller  v.  United  R.  Co..  242 
Mo.  721,  147  SW  1009;  Anderson  v. 
Chicago,  etc.,  R.  Co.,  131  Uo.  A.  680, 
110  SW  960. 

N,  C. — Kearney  Seaboard  Air 
Line  R.  Co..  168  N.  C.  621.  74  SE  693. 


stances  it  is  not  negligence,  as  a  matter  of  law,  for 
a  passenger  to  alight  from  a  moving  street  car,  as 
where  it  has  not  come  to  a  full  stop  or  is  moving 
slowly,  but  the  question  is  one  of  fact  dependent 
on  the  circumstances  of  the  particular  case.**  But 
an  attempt  to  alight  from  a  street  car  while  in 

Wis. — Hemmlngway  v.  •  Chicago, 
etc.,  R.  Co.,  72  Wis.  42,  37  NW  804. 
7  AmSR  888. 

^  See  also  Infra  {  1608  text  and  note 

[a]  Where  a  yonng  man  in  vigor- 
ous health,  strong,  active,  and  in  ntU 
possession  of  aU  his  physical  and 
mental  faculties,  having  in  hla  right 
hand  a  valise  containing  clothing 
which  weighed  from  flftoon  to 
twenty  pounds,  and  on  his  left  arm 
a  basket  containing  provisions  which 
weighed  from  eight  to  twelve  pounds, 
attempted  in  broad  daylight  to  leave 
a  railroad  train  while  It  was  moving 
slowly,  the  distance  from  tbe  lowest 
step  of  the  car  to  the  platform  being 
only  eighteen  Inches,  and  In  so  do- 
ing  was  seriously  injured,  he  was  not 
guilty  of  such  negligence  as  would 
Justify  the  court  In  taking  the  case 
from  the  consideration  or  the  Jury. 
Cumberland  Valley  R.  Co.  v.  Mau- 
gans, 61  Md.  63,  48  AmR  88. 

[b]  Aged  and  Infirm  woman. — 
Where  an  old  and  Inflrm  woman  was 
unable  to  alight  from  a  train  during 
tbe  time  it  stopped,  she  was  guilty 
of  contributory  negligence  in  at- 
tempting, with  the  aid  of  her  son.  to 
alight  after  the  train  had  started. 
Nashville,  etc.,  R.  Co.  v.  Casey,  1 
Ala.  A.  344,  66  S  28. 

M.  Birmingham  R.,  etc..  Co.  v. 
Olrod.  164  Ala.  10.  61  S  242.  137  Am 
SR  17;  Dllburn  v.  Louisville,  etc.,  R, 
Co..  156  Ala.  228,  47  S  210;  Posten  V. 
Denver  Cons.  Tramway  Co.,  11  Colo. 
A.  187,  63  P  891;  Ifemmond.  etc.. 
Electric  R.  Co.  v.  Antonla,  41  Ind.  A. 
336,  83  NE  766;  Cumberland  Valley 
R.  Co.  V.  Maugans,  61  Md.  68,  48 
AmR  88. 

95.  U.  S. — Camden,  etc.  R.  Co.  v. 
Rice,  137  Fed.  326,  69  CCA  666. 

Ala. — Birmingham  B.,  etc.,  Co.  v, 
Qlrod,  164  Ala.  10,  51  S  242,  137  Am 
SR  17;  Birmingham  R.,  etc.,  Co.  v. 
Harden,  166  Ala.  244,  47  S  327;  Bir- 
mingham R.,  etc.,  Co.  V.  Dlckerson. 
164  Ala.  623,  46  S  659;  Sweet  v.  Bir- 
mingham R.,  etc..  Co.,  145  Ala,  667. 
39  S  767;  Birmingham  R.,  etc.,  Co.  v. 
Willis,  143  Ala.  220,  88  S  1016;  Bir- 
mingham R.,  etc..  Co.  V.  James,  121 
Ala,  120,  25  S  847;  Celderwood  v. 
North  Birmingham  St.  R.  Co.,  89 
Ala.  247.  7  S  360,  18  AmSR  105,  98 
Ala.  318,  II  S  99;  Ricketts  v.  Bir- 
mingham St  R.  Co.,  86  Ala.  600,  6  S 
363. 

Cal. — Campbell  v.  Los  Angeles  R, 
Co..  135  Cal.  137,  67  P  60. 

Conn. — Cosgrove  v.  Consolidated  R. 
Co..  80  Conn.  717,  68  A  249. 

Del. — Betts  V.  Wilmington  City  R. 
Co.,  19  Del.  448,  63  A  368. 

Gi, — Masterson  v.  Macon  City,  etc.. 
R.  Co..  88  Oa.  436,  14  3E  691;  Savan- 
nah Electric  Co.  v.  Johnson,  12  Oa. 
A.  164,  76  SE  1069;  Macon  R..  etc.. 
Co.  V.  Castonulon,  11  Ga.  A.  248.  76 
SE  15;  Southern  R.  Co.  v.  Parham, 
10  Ga.  A.  631,  73  SE  763. 

111. — Chicago  Union  Tract.  Co.  t. 
Olsen,  211  III.  255.  71  NE  985;  Drane 
V.  Sterling,  etc^  R.  Co.,  154  III.  A. 
70;  Crotser  v.  Freeport  R..  etc..  Co.. 
160  111.  A.  470;  Chicago,  etc.,  R.  Co. 
V.  Lloyd,  129  III.  A.  166:  Chicago  City 
R.  Co.  V.  Lundberg,  124  111.  A.  14^; 
Canneld  v.  North  CblcaKo  St.  R.  Co., 
98  111.  A.  1;  Chicago  City  R.  Co.  v. 
XJregg,  69  111  A.  77. 

Ind. — Lake  Erie,  etc..  R-  Co.  v. 
Huffman,  177  Ind.  126.  97  NE  414, 
AnnC:asl914C  1272;  Indianapolis  St. 
R.  Co.  V.  Hockett,  169  Ind.  677,  S6 
NE  39. 

Iowa. — Lang      v.  Harshalltown 
Light,  etc.,  Co..  166  Iowa  648,  147 
NW  917;  Root  v.  Des  Motnea  Clbr 
R.  Co.,  118  Iowa  676,  88  NW  904. 
Kan. — Bwing  v.  Wichita  R..  etc.. 
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motion,  without  any  effort  to  cause  a  stoppage  or 
slowing  up  of  the  car,  or  under  circumstances  which 
make  the  attempt  obviously  dao^rouSi  constitutes 
contributory  negligence  per  se.** 

[$  1502]  (2)  Tailnre  to  Stop  at  Proper  Place,  or 
for  Snfflcient  Time.  In  general  with  reference  to 
either  steam  or  street  cars  it  may  be  said  that  the 
fact  that  the  train  or  car  is  not  stopped  at  the 


proper  alighting  place,  or  moTes  on  without  stop- 
ping long  enough  to  enable  the  passenger  to  alight, 
will  be  no  excuse  for  his  incurring  danger,  in  at- 
tempting to  get  off,  although  it  is  to  avoid  being 
carried  b^ond  his  destination,  but  whether  he  is 
negligent  in  doing  so  will  depend  on  the  attendant 
circumstances,  and  is  a  question  for  the  jury.'^  If 
the  speed  lias  been  ehedced  so  as  to  indicate  an 


Co..  91  Kan.  S88.  1S7  P  940;  Alt««ln 
V.  Metropolitan  St.  A.  Co.,  86  Kan. 
220,  120  P  EfiO;  Finger  Wichita.  R.. 
etc..  Co..  86  Kua.  172.  175,  11«  F  36^ 
[cit  CycJ. 

Ky. — <;hesapeake.  etc.,  R.  Co.  v. 
Robinson,  148  Ky.  268.  147  SW  888: 
Sandlln  v.  Lexington  R.  Co..  110  Sw 
174.  S3  Kyli  618:  Lexington  R.  Co.  v. 
Herring,  96  SW  B68,  29  KyL  7S4 
freh  den  97  SW  1127,  30  KyL  269]: 
Ford  T.  Padncah  St.  R.  Co..  96  SW 
441.  29  KyL  762. 

La.^ — Jones  v.  Canal,  etc.,  R.  Co., 
109  La.  213,  S3  S  200. 

Ud. — United  R.,  etc.  Co.  v.  Roalk. 
107  Hd.  138.  68  A  611;  ITnited  R.,  etc.. 
Co.  V.  Weir,  102  Hd.  286,  62  A  688: 
United  R.,  etc.,  Co.  v,  Woodbridge,  97 
Md.  629,  66  A  444. 

Haas. — M&bry  v.  Boston  El.  R.  Co.. 
214  Mass.  468,  102  NB  309. 

Ulch. — Burke  v.  Bay  City  Tract., 
etc.,  Co.,  147  Hlch.  172.  110  VW  624; 
Brttton  V.  Grand  Rapids  Bt.  R.  Co.. 
90  Mich.  169.  61  NW  276. 

Mo.--MoeHer  v.  United  R.  Co..  242 
Mo.  721,  147  SW  100.9:  Moore  v.  Met- 
ropolitan St.  R.  Co.,  (A.)  180  eW  408; 
Haskell  V.  Metropolitan  St.  R.  Co., 
161  Mo.  A.  64,  142  SW  1091;  Green 
T.  Matropolttan  St.  R.  Co.,>  122  Ho. 
A.  647,  S9  SW  28:  Hurley  V.  Uetro- 

goUtan  St.  R.  Co..  120  Mo.  A.  262.  96 
W  714. 

Nebr. — Omaha  St.  R.  Co.  v.  Craig, 
89  Nebr.  601,  68  NW  209. 

N.  J. — New  Jersey  Tract.  Co.  v. 
Gardner.  60  N.  J.  L.  671,  88  A  669 
(■lowly  moving  horse  car). 

N.  Y.— Harris  v.  Union  R.  Co.,  69 
Apn.  Div.  286.  74  NYS  1012;  Conley 
V.  ^rty-seoond  St.,  etc.,  R.  Co.,  66 
N.  T.  Super.  607,  2  NYS  229;  Kuhl- 
naan  v.  Metropolitan  St.  R.  Co..  30 
Misc.  417.  62  NYS  466:  Taylor  v. 
Diy  Dock,  etc.,  B.  Co.,  9  NYSt  498. 

N.  C.~-Thorp  T.  Durham  Tract. 
Co..  169  N.  C.  82.  74  SB  644. 

Oh. — Holmes  Ashtabula  Rapid 
Transit  Co..  10  Oh.  Clr.  Dec.  688. 

Okl. — Oklahoma  R.  Co.  v.  Boles, 
80  Okl.  764.  120  P  1104. 

Or.— Johnson  v.  Portland  R.,  etc., 
Co.,  79  Or.  408,  166  P  375;  McOll- 
Christ  V.  Portland,  etc.,  R.  Co.,  79 
Or.  91,  164  P  419. 

Pa. — Sweeney  v.  Union  Tract.  Co.. 
199  Pa.  293.  49  A  66;  Crissey  v.  Hes- 
tonvlUe,  etc..  Pass.  R.  Co.,  76  Pa. 
83.  But  see  Boulfrots  v.  United 
Tract.  Cq^  210  Pa.  263.  69  A  1007. 
106  AmSR  809,  2  AnnCas  938  and 
note  (holding  that  It  Is  negligence 
per  se  to  attempt  to  get  on  and  off 
a  moving  ear.  whether  propelled  by 
■team  or  electricity). 

S.  C. — ^Dobson  v.  Seaboard  Air 
Une  R.  Co..  90  a  C.  414.  73  SB  876. 

Tex. — Darden  v.  Southern  Tract. 
Co..  (Civ.  A.)  172  SW  200;  San  An- 
tonio Tract  Co.  v.  Badgett.  (Civ.  A.) 
168  SW  803;  Bl  Paso  Blectrlc  R. 
Co.  v.  Harry,  37  Tex.  Civ.  A.  90.  88 
SW  786. 

Utah.— Paul  V.  Salt  Lake  City  R. 
Co..  30  Utah  41,  83  P  663. 

Va. — ^Newport  News,  etc.,  R.,  etc., 
Co.  V.  Mccormick,  106  Va.  617,  66 
SB  281 

Wash. — Smith  v.  Union  Trunk 
Linew  18  Wash.  851.  51  P  400.  45 
LRA  160:  Brown  v.  Seattle  City  R. 
Co.,  16  Wash.  466.  47  P  890. 

[a]  AasuuBtioK  of  ilslE^While 
It  Is  not  negligence  as  a  matter  of 
law  to  steb  off  a  moving  street  car,  a 
person  stepping  off  assumes  the  rink 
of  Injury,  In  the  absence  of  negli- 
gence or  fault  on  the  part  of  the 
carrier.  Jones  v.  Canal,  etc.,  R.  Co., 
109  La.  213.  S3  S  200.  Bee  generally 
supra  i  1481. 

fb]  ta  Delaware  It  fs  held  that 
a  street  car  passenger  is  bound  to 


see  that  the  car  has  stopped,  and 
that  he  can  safely  get  oft,  before 
attempting  so  to  do.  File  v,  Wll< 
minvton  City  R.  Co..  28  Dei.  463.  80 
A  623;  Relas  v.  Wilmington  City  R. 

go.,  67  A  163;  Waller  v.  Wilmington 
Ity  R.  Coa.  21  Del.  274.  61  A  ^74; 
Belts  V.  Wilmington  City  R  Co., 
19  Del.  448.  68  A  368. 

90.  Ala. — Blrmlnglmm  R.,  etc., 
Co.  V.  Glover,  142  Ala.  492,  88  S 
836 

C'al. — Joyce  V.  L68  Angeles  R.  Co., 
147  Cal.  274,  82  P  204. 

Colo. — Denver  Tramway  Co.  v. 
Owens,  20  Colo.  107,  36  F  848. 

Del.— Betts  v.  Wilmington  City  R. 
Co.,  19  Del.  448,  68  A  368. 

D.  C. — Metropolitan  R.  Co,  v. 
Jones,  1  App.  200. 

111. — Drane  v.  Sterling,  etc^  R.  Co., 
164  111.  A.  70;  Chicago  City  R.  Co.  v. 
Lundberg,  184  lit  A.  144. 

Iowa. — ^Lang  v.  Marshalltown 
Light,  etc.,  Co..  106  Iowa  648,  147 
NW  917. 

Ky. — Paducah  TracL  Co.  v.  Tolar, 
162  Ky.  50,  171  SW  1009  (woman 
passenger) ;  South  Covington,  etc., 
R.  Co.  V.  Core,  96  SW  662,  29  KyL 
836. 

Md. — State  v.  Lake  Roland  Bl.  R 
Co.,  84  Md.  163.  34  A  1130. 

Mass. — White  v.  West  End  St.  R. 
Co..  165  Mass.  522.  43  KB  298. 

Mich. — Werbowlsky  V.  Ft.  Wayne, 
etc.,  R.  Co.,  86  Mich.  886,  48  NW 
1097,  24  AmSR  120. 

Mo. — Weber  v.  Kansas  City  Cable 
R.  Co.,  100  Mo.  194,  12  SW  804,  13 
SW  6S7,  18  AmSR  641.  7  LRA  819; 
Haskell  V.  Metropolitan  St.  R.  Co., 
161  Mo.  A.  64,  142  SW  1091;  Scrog- 

Slns  V,  Metropolitan  St,  R.  Co.,  188 
to.  A.  215.  120  SW  781:  Ohio  v. 
Metropolitan  St.  R.  Co.,  126  Mo.  A. 
710.  103  SW  142. 

N.  Y. — Dickson  v,  Brosdway.  etc., 
R.  Co.,  41  HowPr  161. 

Oh.— -Cincinnati  Tract.  Co.  v.  Lueb- 
kert,  84  Oh.  Clr.  Ct.  230. 

Or. — Armstrong  v.  Portland  R 
Co..  62  Or.  437,  97  P  715. 

Pa. — Hower  v.  United  Tract.  Co., 
231  Pa.  626,  80  A  1129;  Neflf  v.  Har- 
rfsburK  Tract.  Co.,  192  Pa.  501,  43  A 
1020,  73  AmSR  826;  Poran  v.  Union 
Tract.  Co..  22  Pa.  Super.  10;  Purtell 
V.  Ridge  Ave.  Pass,  R.  Co..  3  Pa. 
Co.  273. 

Porto  Rico. — Gons^alez  v.  San  Juan 
Light,  etc.,  Co.,  5  Porto  Rico  Fed. 
602;  Sama  v.  San  Juan  Light,  etc., 
Co.,  4  Porto  Rico  Fed.  13. 

Va. — Richmond  Tract.  Co.  v.  Wil- 
liams, 103  Va.  263,  46  SE  292. 

Wis. — Fosnes  v.  Duluth  St.  R.  Co.. 
140  Wis.  455.  122  NW  1054.  30  LRA 
NS  270  and  note. 

[a]  ninatratlons. — ( i )  An  adult 
man  of  ordinary  intelligence,  labor- 
ing under  no  fright  or  excitement, 
and  confronted  with  no  exigency,  who 
alights  from  a  street  car  which  to 
his  knowledge  Is  moving  at  the  rate 
of  six  miles  an  hour.  Is  negligent. 
Fosnes  v.  Duluth  St.  R.  Co..  140  Wis. 
466,  122  NW  1064,  30  LRANS  270. 
(2)  A  street  car  passenger  who  steps 
off  a  car  white  It  is  going  at  a  high 
rate  ot  speed,  with  his  face  toward 
the  rear  of  the  car.  Is  guilty  of  con- 
tributory  negligence.  Birmingham 
R..  etc,  Co.  V.  Glover.  142  Ala.  492, 
38  S  836.  (3)  Where  a  passenger 
steps  from  a  cable  car  while  it  is 
goinfc  at  a  rate  of  speed  of  eleven 
miles  per  hour,  such  act  Is  gross  con- 
tributory negligence:  a  passenger 
seeking  to  aHght  should  wait  until 
the  car  comes  to  a  full  stop,  or  until 
it  is  moving  so  slowly  tltat,  under  all 
the  circumstances.  It  Is  safe  to  step 
oft.    Denver  Tramway  Co.  v.  Owens, 


20  Colo.  107,  36  P  848. 

Vt.  U.  S. — Puget  Sound  Electric 
R.  Co.  V.  Pelt,  181  Fed.  988,  104  CCK 
4(12:  Secor  v.  Toledo,  etc.,  R.  Co.,  10 
Fed.  16. 

Ala. — Louisville,  etc.  R.  Co.  v.  Lee, 
97  Ala.  325.  12  S  48. 

Arte — ^Kansas  City,  etc.  R.  Co.  v. 
Wortblngton,  101  Ark.  128,  141  SW 
1173;  Kansas  City.  etc..  R.  Co.  v. 
Mayes,  58  Ark.  397.  24  SW  1076. 

Ga. — Jones  v.  Georgia,  etc.,  R.  Co., 
103  Ga.  670.  29  SB  921;  Atlanta,  etc, 
R.  Co.  V.  Dickerson.  89  Oa.  456.  IS 
SE  634;  Barnett  v.  Bast  Tennessee, 
etc.,  R.  Co..  87  Oa.  766.  13  SB  904; 
Watson  V.  Georgia  Pac.  R.  Co..  81 
Ga.  476.  7  SB  854. 

111. — Dougherty  v.  Chicago,  etc.,  R. 
Co..  86  111.  467;  Illinois  Cent.  R.  Co. 
v.  Lutz.  84  III.  698;  Illinois  Cent.  R. 
Co.  V.  Chambers.  71  111.  519;  Illinois 
Cent.  R.  Co.  v.  Able.  69  111.  131;  Illi- 
nois Cent.  R.  Co.  v.  Slatton,  54  III. 
133,  6  AmH  109;  Louisville,  etc..  R. 
Co.  V.  Johnson. '44  111.  A.  S6. 

Ind, — Toledo,  etc,  R.  Co.  v.  Win- 
gate,  143  Ind.  125.  37  NB  274,  42 
NB  477;  Relbel  v.  Cincinnati,  etc..  R 
Co.,  114  Ind.  476.  17  NB  107;  Jelter- 
sonvllle  R.  Co.  v.  Swift,  28  Ind.  469: 
Jeffersonvllle  R.  Co.  v.  Hendricks,  26 
Ind.  228;  Indianapolis  St.  R.  Co.  v. 
Lawn,  30  Ind.  A.  616.  66  NB  608; 
Pennsylvania  Co.  v.  Hlxon,  10  Ind. 
A.  620,  28  NB  66. 

Ky. — Louisville,  etc.,  R  Co.  v. 
Derrlckson.  170  Ky.  334.  186  SW 
1114;  Dalley  v.  South  Covington,  etc., 
R.  Co.,  158  Ky.  64.  164  SW  361;  Louis- 
ville, etc.,  R.  Co.  V.  Wllkerson.  8  Ky. 
Op.  671. 

La. — Walker  v,  Vlcksburg,  etc.,  R. 
Co..  41  La.  Ann.  795.  fl  S  916.  17 
AmSR  417,  7  LRA  111  and  note;  Da- 
mont  V,  New  Orleans,  etc.,  R.  Co.,  9 
La.  Ann.  441,  61  AmD  214. 

Mass. — La  Pointe  v.  Boston,  etc., 
R  Co.,  182  Mass.  227,  66  NB  44;  La 
Pointe  V.  Boston,  etc.,  R.  Co.,  179 
Mass.  635,  61  NE  142. 

Mich. — McDonald  v.  City  Blectrlc 
R.  Co.,  137  Mich.  392,  100  NW  592; 
Jacob  V.  Flint,  etc.,  R.  Co.,  105  Mich. 
460,  63  NW  602;  Porter  v.  Chicago, 
etc.,  R.  Co.,  80  Mich.  156.  44  NW 
1064.  20  AmSR  511:  Lake  Shore,  etc., 
R.  Co.  V.  Bangs,  47  Mich.  470,  11  NW 
276. 

Minn. — Butler  v.  St.  Paul,  etc.,  R 
Co..  69  Minn.  135,  60  NW  1090. 

Mo. — Tabler  v.  Hannibal,  etc,  R. 
Co.,  93  Mo.  79,  6  SW  810;  Leslie  v. 
Wabash,  etc..  R.  Co.,  88  Mo.  50;  Clot- 
worthy  V.  Hannibal,  etc.,  R.  Co..  80 
Mo.  220;  Straus  v.  Kansas  City,  etc.. 
R.  Co.,  75  Mo.  IfiS;  Price  v.  St.  Louis, 
etc..  R  Co.,  72  Mo.  414;  Kelly  v.  Han-  ' 
nlbal.  etc.  R.  Co.,  70  Mo.  604;  Nelson 
V.  Atlantic,  etc,  R.  Co..  68  Mo.  593; 
Doss  V.  Missouri,  etc.,  R.  Co.,  59  Mo 
27.  21  AmR  371;  Parker  v.  United  R 
Co..  154  Mo.  A.  126.  133  SW  137; 
Johnson  v.  St.  Joseph  B.,  etc.,  Co., 
143  Mo.  A.  376,  128  SW  243:  Hecker 
V.  Chicago,  etc,  B.  Co.,  110  Mo.  A, 
162,  84  SW  126;  Richmond  v.  Quincy, 
etc.,  R.  Co.,  49  Mo.  A.  104:  Jackson 
V.  St.  Louis,  etc,  R.  Co..  29  Mo.  A. 
<95:  Taylor  v.  Missouri  Pac.  R.  Co., 
26  Mo.  A.  336. 

Nebr. — Kruger  v.  Omaha,  etc.,  R. 
Co.,  80  Nebr.  490.  114  NW  571,  127 
AmSR  786.  17  LRANS  101;  Chicago, 
etc.  R.  Co.  V.  Winfrey.  67  Nebr.  13, 
93  NW  626;  Chl<»igo.  etc..  R.  Co.  v. 
Martelle,  66  Nebr.  640.  91  NW  364;  . 
Chicago,  etc.  R  Co.  v.  Landauer,  36 
Nebr.  642764  NW  976. 

N.  Y. — Burrows  v.  Qrle  R  Co.,  68 
N.  T.  568;  Morrison  v.  Brie  R  Co.. 
66  N.  Y.  302:  Scully  v.  New  York, 
etc,  R  Co.,  SO  Hum- 197,  30  IpS  61 
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t§§  1502-1503 


intention  that  he  shall  alight,  or  so  as  to  render  it 
not  hazardous  so  to  do,  the  act  of  aligliting  before 
the  train  or  car  has  come  to  a  full  stop  will  not 
necessarily  be  negligent,  unless  the  danger  attend- 
ing the  attempt  is  obvious  to  a  person  of  ordinary 
prudence  and  intelligence.^  Thus,  if  a  street  car 
has  failed  to  stop  or  slow  up  on  the  signal  of  the 
passenger  indicating  his  desire  to  alight,  he  is  not 
justified  in  attempting  to  get  off  while  it  is  in  rapid 
motion  j"  but  if  the  speed  of  the  car  is  reduced  in 


apparent  response  to  the  passenger's  signal,  it  is 
not  necessarily  negligent  to  attempt  to  alight  before 
it  has  come  to  a  full  stop.* 

[$  1503]  (3)  Act  Obviously  Dangerous.*  Even 
where  the  mere  act  of  a  passenger's  jumping  from 
a  train  in  motion  is  not  considered  n<^ligence  per  se, 
if  the  act  is  obviously  dangerous  and  without  rea- 
sonable necessity,  real  or  apparent,  it  constitptes 
contributory  negligence  as  a  matter  of  law,  and 
will  defeat  a  recovery  for  injury  caused  thereby/ 


[ate  161  N.  T.  672  mbm,  46  NB  1151 

mem]. 

N.  C. — Owens  v.  Atlantic  Coaat 
Line  R.  Co.,  147  N.  C.  367,  €1  SE 
198:  Burgln  v.  Richmond.  «tc.,  R.  Co.. 
lis  N.  C.  $73.  20  SE  478. 

Pa. — Rothsteln  v.  Pennsylv&nla  R. 
Co..  171  Pa.  620,  S3  A  379:  Victor  v. 
Pennsylvania  R,  Co..  164  Fa.  195,  30 
A  381;  Fenniylvanla  R.  Co.  v.  Aspell, 
23  Pa.  147.  62  AmD  323;  Foran  v. 
Union  Tract.  Co..  22  Pa..  Super.  10., 

Tenn. — Louisville,  etc..  It.  Co.  v. 
Collier,  104  Tenn.  189,  64  SW  980. 

Tez. — Galveston,  etc..  R.  Co.  v. 
Hathes,  (Civ.  AO  78  SW  411;  Texas, 
etc..  R.  Co.  V.  Funderburk.  30  Tex. 
Civ.  A.  22,  08  SW  1006;  Fordyco  v. 
Allen.  <ClT.  A.)  26  SW  487. 

Va. — Newport  News,  etc,  R.,  etc., 
Co.  v.  Mccormick,  106  ^a.  617.  66 
SE  2S1. 

W.  Va. — Parley  v.  Norfolk,  etc..  R. 
Co.„  67  W.  Va.  360.  67  SB  1116,  27 
LRANS  1111. 

Wis. — Brown  v.  Chicago,  etc.,  R, 
Co.,  80  Wis.  162,  49  NW  807;  Jewell 
V.  Chicavo,  etc.,  R.  Co..  64  Wis.  610, 
12  NW  88,  41  AmR  68. 

N.  S. — ^Kennedy  T.  labeater.  40  N. 
S.  116. 

Ont. — ^Kelth  V.  OtUwa,  etc.,  R.  Co., 
5  Ont.  U  116,  1  OntWR  104,  3  Ont. 
L.  266. 

[a]  Xnoonvenleuoe  of  'belnc  car- 
Tied  DT  rtopping  place, — A  street  rail- 
road Is  liable  for  the  consequences 
of  a  passenger's  choice,  not  exercised 
negligently,  when  its  wrongful  act 
compels  him  to  choose  between  leav- 
ing a  car  moving  slowly  or  submit- 
ting to  the  inconvenience  of  being 
carried  by  his  stopping  place.  Dalley 
v.  South  Covington,  etc.,  R.  Co..  168 
Ky.  64.  164  SW  361. 

[b]  Oturtom.  Where  a  passenger 
attempts  to  alight  from  a  train  at  a 
crossing  without  notifying  those  in 
charge  of  the  train,  the  facta  that 
it  was  a  known  custom  for  passen- 
gers to  alight  at  the  crossing,  and 
that  the  train  started  forward  with 
a  Jerk  which  threw  the  passenger 
from  the  step,  did  not  relieve  him 
from  the  effect  of  his  own  contribu- 
tory negligence.  Meroher  t.  Texas 
Midland  R,  Co..  (Tex  Civ.  A.)  86  SW 
468. 

[c]  Statute    reanlTliur  stop. — A 

passenger  who  Is  injured  while  at- 
tempting, without  the  knowledge  of 
those  In  charge  of  the  train,  to  alight 
therefrom  at  a  crossing  cannot  com- 
plain that  failure  to  bring  the  train 
to  a  full  stop  as  required  by  statute 
la  negligence.  Mercher  v.  Texas  Mid- 
land R.  Co.,  (Tex.  Civ.  A.)  86  SW 
468. 

id]  Frslglit  train  not  making  fnll 
■top. — Where  a  passenger  on  a 
freight  train  wished  to  get  off  at  a 
station  where  the  train  did  not  usu- 
ally come  to  a  full  stop,  but  merely 
slowed  up  to  allow  passengers  to 
alight,  no  other  circumstances  ap- 
pearing In  the  case  except  that,  find- 
ing that  the  train  had  passed  his 
station  and  was  Increasing  Its  speed, 
he  preferred  taking  the  risk  and 
jumntng  from  It  to  being  carried  any 
further  past  his  home,  and  that  he 
was  thereby  killed,  he  was  guilty  of 
contributory  negligence  which  would 
preclude  a  recovery  for  his  dearth, 
even  though  the  railroad  company 
was  negligent  In  the  management  of 
the  tram.  Brown  v.  Chicago,  etc.,  R. 
Co.,  80  Wis.  162.  49  NW  f07. 


[e]  Olrl  frlffbtenad  heoanse  oar- 
zud  beyond  destination,^ — ^Where  a 

J'irl  under  fourteen  years  becomes 
rlghtened  because  carried  by  a 
street  car  beyond  her  known  deetl- 
natlon  and  alights  from  a  moving 
car.  It  Is  error  to  charge  that  she 
may  recover  for  the  Injuries  received, 
although  negligent  In  acting  as  she 
did.  Kruger  v.  Omaha,  etc.,  St.  R. 
Co..  80  Nebr.  490.  114  NW  671,  127 
AmSR  786.  17  LRANS  101. 

88.  V.  S. — McSIoop  v.  Richmond, 
etc.,  R.  Co.,  69  Fed.  431. 

Ala. — Central  R.,  etc.,  Co.  v.  Miles, 
88  Ala.  266.  6  S  696. 

Conn. — Biwood  v.  Connecticut  'R., 
etc.,  Co,,  77  Conn.  146,  68  A  761,  1 
AnnCas  779. 

Ga. — Turley  v.  Atlanta,  etc.,  R.  Co., 
127  Oa.  694,  66  SE  718,  8  LRANS 
696:  Covington  v.  Western,  etc.,  R. 
Co..  81  Ga.^7S,  6  SB  S9S. 

III.— Illinois  Cent.  R.  Co.  V.  Able, 
69  111.  131. 

■  La. — Lehman  t.  Louisiana  Western 
R.  Co.,  37  La.  Ann.  706. 

Mich. — Burke  v.  Bay  City  Tract., 
etc.,  Co.,  147  Mich.  172,  110  NW  524; 
Coufiins  V.  Lake  Shore,  etc.,  R.  Co., 
96  Mich.  386,  66  NW  14. 

Mo. — Loyd  V,  Hannibal,  etc..  R.  Co.,' 
53  Mo.  609. 

Pa. — Leggett  v.  Western  New 
York,  etc.,  R.  Co.,  143  Pa.  39,  21  A 
996;  Pennsylvania  R.  Co.  v.  Lyons, 
129  Pa.  113.  18  A  769,  15  AmSR  701. 

Tex. — San  Antonio,  etc.,  R.  Co.  v. 
Dykes,  (Civ.  A.)  45  SW  758. 

Wis. — Alford  v.  Chicago,  etc..  R. 
Co.,  86  Wis.  235.  66  NW  743;  Hem- 
mingway  v.  Chicago,  etc.,  R.  Co.,  72 
Wis.  42.  37  NW'  804,  7  AmSR  623; 
Delamatyr  v.  Milwaukee,  etc.,  R.  Co., 
24  Wis.  578. 

[a]  ninstration, — One  who  alight- 
ed from  an  electric  car,  after  the 
announcement  of  the  conductor  that 
the  terminus  of  tfie  road  had  been 
reached,  under  the  belief  that  the 
car  had  stopped,  and  while  its  mo- 
tion was  practically  imperceptible, 
was  not  guilty  of  contributory  negli- 
gence in  fact  or  In  law.  ElWood  v. 
Connecticut  R,.  etc,,  Co.,  77  Conn,  146, 
58  A  751.  1  AnnCas  779  and  note. 

99,  t).  C. — Harmon  v.  Washington, 
etc.,  R.  Co.,  17  D.  C.  67. 

Ga. — Outen  v.  North,  etc.,  R.  Co., 
94  Ga.  662.  21  SE  710. 

Ind. — Dresslar  v.  Citlsens'  St.  R. 
Co.,  19  Ind.  A.  383,  47  NB  661. 

Mass. — Cram  v.  Metropolitan  R. 
Co..  112  Mass.  38. 

Pa. — Haean  v.  Philadelphia,  etc.. 
Ferry  R.  Co..  15  Phlla.  278. 

Va. — Newport  News,  etc.,  R..  etc., 
Co.  v.  McCormlck,  106  Va.  517,  66  SB 
281. 

1.  Ala. — Birmingham  R.,  etc.,  Co. 
V.  James.  121  Ala.  120.  25  S  847. 

Ga. — Walters  v,  Collins  Park,  etc., 
R.  Co.,  95  Ga.  519.  20  SE  497. 

Ky.— Ford  v.  Paducah  City  R.  Co., 
96  SW  441.  29  KyL  752. 

Mich. — Burke  v.  Bay  City  Tracts 
etc.,  Co..  147  Mich.  172.  175,  110  NW 
524  [clt  Cyc]. 

Mo. — Dawson  v.  St,  Louis  Transit 
Co..  102  Mo.  A.  277.  76  SW  689. 

N.  T." — Dwyer  v.  Auburn,  etc..  R. 
Co.,  131  App.  DIv.  477,  116  NTS  364; 
Harris  v.  Union  R.  Co.,  69  App.  Dlv. 
386,  74  NYS  1012;  Solomon  v.  Central 
Park.  etc..  R.  Co.,  31  N.  Y.  Super. 
298:  Mettlestadt  v.  Ninth  Ave.  R.  Co., 
27  N.  Y.  Super.  377,  32  HowPr  428. 

Pa. — Crjssey  v.   Hestonvllle,  etc.. 


Pass.  R.  Co.,  76  Pa.  88. 

Tex. — Dallas  Rapid  Transit  Co.  v. 
Payne,  98  Tex.  211,  82  SW  648  Irmr 
(Cfv.  A,)  78  SW  10&6]. 

[a]  Application  of  rsUa — ^Where 
a  passenger  on  a  street  car  signaled 
the  motorman  to  stop  at  a  certain 
crossing,  and  the  car  slowed  down, 
as  the  passenger  supposed.  In  re- 
sponse to  the  signal,  and,  while  It 
was  moving  at  the  rate  of  about 
three  miles  an  hour,  he  undertook  to 
alight,  and  the  car  suddenly  started 
forward,  whereby  he  sustained  in- 
juries, the  passenger  was  not  guilty 
of  negligence  as  a  matter  or  law. 
Dawson  v.  St.  Louis  Transit  Co..  102 
Mo.  A.  277,  76  SW  689. 

2,  Alighting  by  ftOrlca  or  direc- 
tion of  employee  see  infra  i  1604. 

3.  Ala. — Tannehlll  v.  Birmingham 
R.,  etc.,  Co.,  177  Ala.  297,  68  S  198; 
Birmingham  R.,  etc.,  Co,  v.  Glover. 
142  Ala.  492,  38  836;  East  Tennes- 
see, etc.,  R.  Co.  V.  Holmes,  97  Ala. 
332,  12  S  286;  Central  R..  etc.,  Co.  v. 
Miles,  88- Ala.  256.  6  S  696;  RIckettS 
v.  Birmingham  St.  R.  Co.,  86  Ala. 
600,  6  S  363;  Oeorgia  Cent.  R.,  etc. 
Co.  v.  Letcher.  69  Ala.  106,  44  AmR 
605. 

Ark. — Chicago,  etc..  R,  Co.  v. 
Claunts,  99  Ark.  248,  138  SW  332. 

Ga. — Walker  v.  Georgia  R..  etc.. 
Co..  122  Ga.  368,  60  SB  121;  Western, 
etc.,  R.  Co.  V.  Goodwin,  106  Ga.  237, 
31  SE  157;  Evans  v.  Southern  R.  Co., 
12  Ga.  A.  319,  77  SE  197. 

Ind. — Toledo,  etc.,  R.  Co.  v.  Win- 
gate,  143  Ind.  126,  37  NE  274,  42  NE 
477;  Woolery  v.  Louisville,  etc.,  R, 
Co.,  107  Ind.  381,  8  NE  226,  67  AmR 
114:  Pittsburg,  etc.,  R.  Co.  v.  Miller, 
33  Ind.  A.  128.  70  NE  1006. 

Ky. — Hayden  v.  Chicago,  etc.  R. 
Co.,  160  Ky.  8S6,  170  SW  200,  LRA 
1916C  181. 

La, — Morris  v,  Illinois  Cent.  R.  Co.. 
127  La.  445,  63  S  698,  31  LRANS 
629. 

Me. — Shannon  v.  Boston,  etc.,  R. 
Co.,  78  Me.  52.  2  A  678. 

Mass. — Brown  v.  New  York,  etc.,  R. 
Co.,  181  Mass.  366,  63  NE  941  (un- 
less the  facts  take  it  out  of  the 
general  rule). 

Minn. — Olson  v.  Chicago,  etc..  R. 
Co..  94  Minn.  241,  102  NW  449. 

Mo. — Tabler  v.  Hannibal,  etc..  R. 
Co.,  93  Mo.  79,  6  SW  810;  Leslie  v. 
Waba!*,  etc..  R.  Co.,  88  Mo.  60;  Clot- 
worthy  V.  Hannibal,  etc.,  R.  Co.,  80 
Mo.  220;  Nelson  v.  Atlantic,  etc..  R. 
Co.,  68  Mo.  693:  Wyatt  v.  Citizens'  R. 
Co.,  62  Mo.  408;  Doss  v.  Missouri, 
etc..  R.  Co.,  59  Mo.  27.  21  AmR  371; 
Green  v.  Metropolitan  St.  R.  Co.,  122 
Mo.  A,  647,  99  SW  28. 

N.  Y. — Morrison  v.  Erie  R.  Co..  66 
N.  Y,  302;  Lynch  v.  Interurban  St  R. 
Co..  B8  NTS  936. 

— Brown  v,  Barnes,  ISl  Pa. 
662,  25  A  144. 

S.  C. — Norton  v.  Columbia  St.  R,. 
etc.,  Co.,  83  5.  C.  26,  64  SE  962. 

Tex, — Houston,  etc..  R.  Co.  v.  Les- 
lie, 67  Tex,  83;  Ft.  Worth,  etc..  R. 
Co.  v.  Taylor,  (Civ.  A.)  1B3  SW  SB5; 
Oxsher  v.  Houston,  etc.,  R.  Co.,  29 
Tex.  Civ.  A.  420.  67  SW  660. 

Wis  — Walters  v.  (Chicago,  etc,  R. 
Co.,  113  Wis.  367,  89  NW  140. 

[a]  A  passenger,  wlio  has  vwmtf 
reasonable  opportonity  to  Mwertain 
whether  a  train  from  which  he  Is 
about  to  alight  has  stopped,  and  foils 
to  assure  himself  that  the  train  has 
stopped  sufBclently  to  permit  him  to 
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Accordingly,  where  a  passenger  voluntarily  jumps 
from  a  moving  train  in  the  dork/  or  where  at  the 
time,  of  taking  the  leap  he  is  encumhcrcd  with 
Ifiegage,'^  or  where  the  train  or  car  is  moving  at  a 
dangerous  rate  of  specd,^  or  even  where  the  train 
is  moving  slowly,  if  he  is  in  a  weak  physical  con- 
dition or  of  au  advanced  age/  the  court  may  be 
justified  in  pronouncing  tlie  act  to  he  contributory 
negligence  without  submitting  it  to  the  jury. 

[$  1504]  (1)  Advice^  Permission,  or  Direction  of 
Employee.^  A  passenger  is  not  guilty  of  negligence 


per  se  in  jumping  from  a  moving  train  or  car  by 
the  advice,  direction,  invitation,  or  order  of  the 
conductor  or  other  authorized  employee  of  the  car- 
rier, on  whose  opinion  or  judgment  in  the  matter 
he  has  a  right  to  rely,  if  the  danger  of  such  an  act 
would  not  be  apparent  to  a  prudent  man,  as  where 
the  train  at  the  time  is  movii^  slowly;  and  in  such 
case  it  becomes  the  province  of  the  jury  to  say  how 
far  the  passenger 's  act  may  be  escused,  and 
whether  or  not  it  was  negligent.^  But  if  the  danger 
attending  such  conduct  on  the  part  of  the  passenger 


alight  without  danger,  cannot  hold 
the  carrier  responBlble  for  injuries 
received  while  gettlns  oft  the  moving 
train.  Morris  v.  Illinois  Cent.  R.  Co., 
127  La.  446,  ES  S  698,  31  LRANS  629. 

[b]  AUgbtliic  after  other  pasiau- 
■wa  Bad.  iMMi  tbrown  down  in  KUffht- 
fngi  Where  a  passenger  attempts  to 
alight  from  the  train  after  It  has 
begun  to  move,  and  after  two  other 
passengers  on  the  platform  of  the 
same  car  have  been  thrown  down  in 
alighting  In  consequence  of  the  mo- 
tion of  the  train,  the  danger  of  the 
act  is  manifest,  and  the  passenger 
is  guilty  of  contributory  negligence. 
Brown  v.  Barnes,  151  Pa.  662,  26  A 
144. 

[c]  Jmoplng  without  looUag.^ — A 

boy  who,  alter  assisting  relatives  to 
board  a  train,  walked  rapidly  out 
while  it  was  moving,  in  the  dark, 
and.  without  taking  time  to  see 
where  he  was  jumping,  Jumped  out 
Into  space,  was  negligent,  and  not 
entitled  to  recover  for  his  injuries. 
Oxsher  v.  Houston,  etc..  R.  Co.,  29 
Tex.  Civ.  A.  420,  67  SW  550. 

Jd]  Passenger  with  knowledge. — 
Whore,  with  full  k:iowledge  that  a 
car  was  running  at  the  same  speed 
at  which  it  had  approached  the  sta< 
tlon,  plaintift  stepped  therefrom  with- 
out  being  forced  so  to  do  by  any 
emergency,  there  was  no  error  In 
granting  a  nonsuit.  Walker  v.  Geor- 
gia R..  etc.,  Co.,  122  Ga.  36g,  60  SIS 
121. 

4.  U.  S. — Murray  v.  Southern 
Pac.  Co..  225  Fed.  297. 

Ala. — Hunter  v,  Louisville,  etc..  R. 
Co.,  160  Ala.  594.  43  S  802.  6  LRANS 
848  (alighting  in  the  nighttime  from 
a  train  going  from  six  to  ten  miles 

eer  hour);  East  Tennes-see.  etc.,  R. 
o.  V.  Holmes,  97  Ala.  332.  12  S  286. 
Ky. — Hayden  v.  Chicago,  etc..  B. 
Co.,  160  Ky.  836.  170  SW  200.  LRA 
1915C  181. 

La. — McMichael  v.  Illinois  Cent.  R. 
Co..  110  La.  18.  34  S  110. 

Mass. — England  v.  Boston,  etc..  R. 
Co..  153  Mass.  490.  27  NB  1. 

N.  T. — Morrison  v.  Erie  R.  Co.,  66 
N.  Y.  302;  Geogagn  v.  New  York,  etc., 
R.  Co.,  10  App.  Div.  464,  42  NYS 
206. 

Or. — McGllchrist  v.  Portland,  etc., 
R.  Co..  79  Or.  91.  164  P  419. 

Va. — Richmond,  etc.,  R.  Co.  v.  Mor- 
ris  31  Gratt.  (72  Va.)  200. 

[a]  Thns,  <1)  a  woman  attempt- 
ing to  alight  from  a  train  In  the 
nighttime,  with  a  parcel  fn  her  hand, 
while  the  car  Is  In  motion,  assumes 
the  risk.  McMichael  v.  Illinois  Cent 
R.  Co..  110  La.  18.  34  S  110.  (2)  It 
is  contributory  negligence  for  a  pas- 
senger to  jump  in  the  nighttime  from 
the  side  door  of  the  baggage  com- 
partment of  a  smoking  car,  while 
the  car  was  moving  ana  the  ground 
was  covered  with  snow  and  Ice. 
even  though  he  was  unable  to  gain 
an  exit  from  the  rear  door  of  the 
car.  and  was  directed  by  the  conduc- 
tor "to  go  forward."  where  the  other 
end  door  was  unlocked.  Geogagn 
V.  New  York.  etc..  R.  Co.,  10  App. 
Div.  454.  42  NTS  205.  (3)  Although 
a  passenger  may  reasonably  conclude 
that  he  has  reached  his  destination 
when  the  name  of  the  station  Is 
called  and  the  train  comes  to  a  stop, 

?et  If  the  train  starts  up  again  be- 
ore  he  ha.s  an  opBortunlty  to  get  ofT 
and  he  voluntarily  steps  from  the 
train,  known  by  him  to  be  In  motion, 
when  It  is  so  dark  that  he  does  not 
know  whether  he  will  alight  on  the 


frround  or  on  the  depot  platform,  he 
a  guilty  of  contributory  negligence 
as  a  matter  of  law.  Elast  Tennessee 
etc..  R.  Co.,  V.  Holmes.  97  Ala.  832, 
12  S  286. 

5.  Hunter  v.  Louisville,  etc..  R. 
Co..  150  Ala.  594,  43  S  802.  9  LRANS 
848;  Ricketts  v.  Birmingham  St.  R. 
Co.,  85  Ala.  600.  5  S  353;  Ohio,  etc.. 
R.  Co.  V.  Stratton,  78  111.  88:  Toledo, 
etc..  R.  Co.  V.  Wlngate,  143  Ind.  125. 
37  NE  274.  42  NE  477;  Dunning  v. 
Lake  Erie,  etc.,  R.  Co.,  38  Ind.  A.  91. 
77  NE  1049;  McMichael  v.  Illinois 
Cent.  R.  Co.,  110  La.  18.  84  S  110 

[a]  Tor  Iturtanoe,  <1)  where  a  pas- 
senger who  had  stood  on  the  car 
steps  two  or  three  minutes  before 
attempting  to  alight  and  was  by  the 
passing  objects  enabled  to  determine 
the  speed  of  the  train,  and  who  was 
encumbered  with  baggage,  attempted 
to  alight  while  the  train  was  running 
from  six  to  ten  miles  an  hour,  he 
was  guilty  of  contributory  negli- 
gence as  a  matter  of  law.  Hunter 
V.  Louisville,  etc.,  R.  Co..  150  Ala. 
694.  43  3  802,  9  LRANS  848.  (2) 
Where  a  passenger  having  a  heavy 
keg  of  lead  in  his  hands  voluntarily 
steps  down  to  the  ground  from  a 
street  car  In  motion,  and  Is  thrown 
and  injured,  he  is  icullty  of  contribu- 
tory negligence  such  as  to  defeat  a 
recovery  against  the  carrier.  Ric- 
ketts V.  Birmingham  St.  R.  Co.,  85 
Ala*  600,  6  8  353. 

6.  Qa. — Sanders  v.  Southern  R. 
Co.,  107  Ga.  132.  32  SE  840;  McLarin 
v.  Atlantic,  etc.,  R.  Co.,  85  Ga.  604, 
11  SE  840;  Jarrett  v.  Atlanta,  etc.,  R. 
Co.,  83  Ga.  347,  9  SE  681  (twenty- 
five  miles  per  hour):  Watson  v.  Geor- 
gia Pac.  R.  Co.,  81  Ga.  476,  7  SE  864. 

Ind, — Woolery  v.  Loulsvlile.  etc.. 
R.  Co..  107  Ind.  881,  8  NE  2S«.  67 
AmR  114. 

Ky. — Louisville,  etc.,  R.  Co.  v,  Der- 
rlckson,  170  Ky.  334.  185  SW  1114; 
Hayden  v.  Chicago,  etc..  R.  Co.,  160 
Ky.  836,  170  SW  200.  LRA1915C  181: 
Louisville,  etc..  R.  Co.  v.  Moore.  150 
Ky.  692,  150  SW  849;  Glascock  v. 
Cincinnati,  etc.,  R.  Co.,  140  Ky.  720, 
131  SW  779;  Hughlett  v.  Louisville, 
etc.,  R.  COy  22  SW  651.  16  KyL  178: 
Adams  V.  Louisville,  etc.,  R.  Co.,  82 
Ky.  608. 

Mo. — Tabler  v.  Hannibal,  etc.,  R. 
Co.,  93  Mo.  79,  5  SW  810;  Leslie  v. 
Wabash,  etc.,  R.  Co..  88  Mo.  60;  Clot- 
worthy  V.  Hannibal,  etc.,  R.  Co.,  80 
Mo.  220;  Nelson  v.  Atlantic,  etc.,  R. 
Co.,  68  Mo.  593;  Doss  v.  Missouri,  etc., 
R.  Co.,  59  Mo.  27.  21  AmR  371; 
Scrogglns  v.  Metropolitan  St.  R.  Co., 
138  Mo.  A.  215.  120  SW  731;  Ohio 
V.  Metropolitan  St.  R.  Co..  125  Mo. 
A.  710.  103  SW  142;  Gress  v.  Missouri 
Pac.  R.  Co..  109  Mo.  A.  716.  84  SW 
122  (at  the  rate  of  five  miles  an 
hour). 

N.  Y. — Maloney  v.  Metropolitan  St. 
R.  Co..  96  App.  Div.  393,  88  NYS  638; 
Pearl  v.  Interurban  St.  R.  Co.,  88 
NYS  915. 

N.  C. — Carter  v.  Seaboard  Air  Line 
R.  Co.,  165  N.  C.  244,  81  SB  321; 
Morrow  v.  Atlanta,  etc..  Air  Line  R. 
Co..  134  N.  C.  92.  46  SE  12. 

Or. — McGtlchrlst  v.  Portland,  etc., 
R.  Co..  79  Or.  91,  154  P  419. 

Pa. — Jagger  v.  People's  St.  R.  Co., 
180  Pa.  436,  36  A  867,  38  LRA  786 
and  note. 

S.  C— Smith  V.  Southern  R.  Co.,  80 
S.  C.  1,  61  SE  206. 

Tex. — Houston,  etc..  R.  Co,  v.  Les- 
lie. 57  Tex.  83:  Texas,  etc..  R.  Co. 
V.  Wallace,  (Civ.  A.)  139  SW  1062; 
High  V.  International,  etc..  R.  Co. 


(Civ.  A.)  65  SW  626;  Missouri,  etc., 
R.  Co.  V.  McElree,  16  Tex.  Civ.  A. 
182,  41  SW  843. 

[a]    The  rule  haa  been  applied  (1) 

in  cases  where  the  train  or  car  was 
moving  at  the  rate  of  twenty  miles 
per  hour  (Texas,  etc.,  R.  Co.  v.  Wal- 
lace,  (Tex.  Civ.  A.)   139  SW  1052); 

(2)  fourteen  or  fifteen  miles  per  hour 
(Woolery  v.  Louisville,  etc..  R.  Co., 
107  Ind.  381.  8  NE  226.  67  AmR  114). 

(3)  and  four  to  five  miles  per  hour 
(Jagger  v.  People's  St.  R.  Co.,  180 
Pa.  436.  36  A  867,  38  LRA  786),  (4) 
It  has  also  been  applied  where  the 
train  was  running  ten  or  fifteen 
milea  an   hour  and   increasing  its 

Seed  (Carter  v.  Seaboard  Air  Line 
Co..  185  N.  C.  244,  81  SE  821), 
(6)  and  where  it  was  traveling  at  the 
rate  of  three  to  four  miles  an  hour 
ana  with  its  speed  steadily  increas- 
ing ( Jlorrow  V.  Atlanta,  etc..  Air 
Line  R.  Co..  134  N.  C.  92.  46  SB  12). 

7.  Liiuisvllle,  etc..  R.  Co..  v.  Lee.  97 
Ala.  325.  12  S  48;  Cumberland  Valley 
H.  Co.  V.  Maugans,  61  Md.  63,  48 
AniR  S8;  Hecker  V.  Chicago,  etc.,  R, 
Cn,.  11(1  Mo.  A.  162,  84  SW  126. 

[a]  Fop  example,  (Da  woman  of 
sl\ty-tliree  years  of  age  and  weigh- 
ing two  hundred  pounds  attempting 
to  leave  a  train  at  a  time  when  it 
has  attained  a  speed  of  from  five  to 
six  miles  an  hour  is  negligent  as  a 
matter  of  law.  Hecker  v.  Chicago, 
etc.,  R.  Co..  110  Mo.  A.  162,  84  SW 
126.  (2)  Where  a  female  passenger 
in  an  enfeebled  condition,  not  hav- 
ing time  to  leave  the  train  during  Ita 
slop  at  her  place  of  destination,  with- 
out any  warning  to  the  conductor 
or  any  other  employee  leaps  from 
such  train  after  it  gets  In  motion, 
she  iH  guiliy  of  such  contributory 
neKliKi:n.^o  :iy  will  bar  her  right  to 
rfro\Lr  for  miuries  thereby  sus- 
tain.d,  l.oui^vllle.  etc,  R,  Co.  v. 
Li'f,  :-:  Al:,,         12  s  48. 

Age  and  vigor  of  posMngM'  as 
otariiifr  oil  Lontrlbutory  negligence 
In  alight i Tie,-  from  moving  train  In 
goiniral  .si-c  supra  j  1601  text  and 
note  93, 

8.  Aots  by  penulSKlon  or  dlreo- 
Uou  of  einployeeB  genenUly  see  supra 
%  14SS. 

8.  Ala. — Highland  Ave.,  etc.,  R. 
Co.  V,  Winn.  93  Ala.  306,  9  S  509; 
South,  etc.,  R.  Co.  v.  Schaufler,  75 
Ala.  136. 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Leamons,  82  Ark.  504,  102  SW  363: 
St.  Louis,  etc.  R.  Co.  v.  Person.  49 
Ark.  182,  4  SW  755;  St.  Louis,  etc., 
R,  Co.  V.  Cantrell.  37  Ark,  519,  4(f 
AmR  105. 

Cal. — Clark  v.  Atchison,  etc,  R. 
Co.,  164  Cal.  363,  128  P  1082. 

D.  C. — Jones  v.  Baltimore,  etc.,  R. 
Co..  4  App.  168. 

Ga. — Western  R,  Co.  v.  Young. 
61  Ga,  489;  Georgia  R..  etc,  Co,  v. 
McCurdy,  45  Ga.  288,  12  AmR  677; 
Gosncll  V.  Central  of  Georgia  R.  Co., 
17  Ga.  A.  67.  86  SE  90. 

111. — Baltimore,  etc.  R.  Co.  v. 
Mullen.  217  III,  208,  75  NB  474,  2 
LRANS  115,  3  AnnC^  1015  [aff  120 
111.  A.  881. 

Ind.— Pittsburgh,  etc.  R.  Co.  v. 
Gray.  (A.)  59  NE  1000. 

Iowa. — Ponce  v.  Wabash  R.  Co.. 
lis  Iowa  279,  90  NW  59:  Lennon  v. 
Chicago,  etc.  R.  Co.,  75  NW  671: 
Galloway  v.  Chicago,  etc,  R.  Co.,  87 
Iowa  458.  54  NW  447. 

Kan. — Walters  v.  Missouri  Pac 
R.  Co..  82  Kan.  789,  109  P  178.  28 
LRANS  1068. 

Ky. — Loui>vllle,^^tc,   R.  Co. 
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is  so  obvious  that  a  prudent  man  would  not  en- 
counter it,  as  where,  at  the  time  that  he  jumped, 
the  train  was  moving  at  a  rapid  rate  of  speed,  he  is, 

Moore,  160  Ky.  692,  150  SW  849 ; 
Louisville,  etc,  R,  Co.  v.  Rlcherson, 
14  KyL  925. 

Md. — .New  Tork,  etc.,  R.  Co.  v. 
Coulbourn.  69  Md.  360,  16  A  208,  9 
AmSR  430,  1  LRA  641. 

Mass. — England  v.  Boston,  etc.,  R- 
Co..  153  Mass.  490,  27  NE  1. 

Mich. — McCaallR  v.  Lake  Shore, 
etc.,  R.  Co.,  93  Mich.  SG3,  S3  NW  724 
(invitation  of  the  brakeman). 

Minn. — Holden  v.  Great  Northern 
R.  Co.,  103  Minn.  98,  114  NW  386; 
Jones  v.  Chicago,  etc.,  R.  Co.,  42 
Minn.  183,  43  NW  1114. 

Miss. — King  V.  Tazoo,  etc.,  R,  Co., 
87  Miss.  270.  39  S  810;  Pore  v.  Ala- 
bama, etc..  R  Co.,  87  Hiss.  211,  39 
S  493,  690;  Alabama,  etc.,  R.  Co.  v. 
Jones,  86  Miss.  263.  88  S  M6. 

Mo. — MfPeak  v.  Missouri  Pac.  R. 
Co.,  128  Mo.  617,  SO  SW  170:  Wyatt 
v.  Citizens'  R.  Co.,  6&  Mo.  48S: 
Owens  V.  Wabash  R.  Co.,  81  Mo.  A. 
143. 

N.  T. — Wolford  V.  New  Tork  Cent., 
etc.,  Co.,  118  App.  Dlv.  663,  102  NYS 
1008  [aff  191  N.  Y.  654  mem,  85  NE 
1118  mem.1:  fichurr  v.  Houaton,  10 
NTSt  262:  Quln  T.  Manhattan  R.  Co., 
7  NYRt  252. 

N.  C. — Johnson  V.  Atlantic,  etc..  R. 
Co.,  130  N.  C.  488,  41  SE  794;  Hodges 
V.  Southern  R.  Co..  122  N.  C.  992,  29 
SE  939:  Hodges  v.  Southern  R.  Co., 
120  N.  a  655.  27  SE  128. 

Oh. — ^Plttsburich,  etc..  R.  Co.  v. 
Krouse.  30  Oh.  St.  222;  Cincinnati 
Tract.  Co.  T.  McKee,  37  Ob.  Clr.  CL 
630. 

Pb. — Delaware,  etc..  Canal  Co.  v. 
Webster,  3  Pa.  Cas.  2S0,  6  A  841. 

R  I. — Agullno  V.  New  Tork,  etc.. 
R.  Co.,  21  R.  I.  263,  43  A  63. 

S.  C. — Dobson  T.  Seaboard  Air 
Line  R.  Co.,  »0  8.  C.  414.  73  SE  875: 
DoolUtIc  V.  Southern  R.  Co.,  S2 
S-  C.  180,  40  SE  133;  Cooper  v. 
Georgia,  stc  R.  Co.,  56  S.  C.  91,  34 
SE  16. 

Tenn. — Louisville,  etc..  R.  Co.  v. 
Stacker.  86  Tenn.  848,  6  SW  737,  6 
AmSR  ^40. 

Tex. — Pt  Worth,  etc..  R.  Co.  v. 
Allen.  (Civ.  A.)  179  SW  62;  Trinity 
Valley,  etc.,  R.  Co.  v.  Green,  (Civ. 
A.)  164  SW  278;  Galveston,  etc..  R. 
Co.  V.  Krcnek,  (Civ.  A.J  188  SW 
1164;  Missouri,  etc.,  R.  Co.  v.  Hlb- 
bltts,  49  Tex.  Civ.  A.  419,  109  SW 
228-  Texas,  etc..  R.  Co.  v.  Whlteley, 
43  "i^ex.  Civ.  A.  846.  96  SW  109;  Gulf, 
etc.,  R.  Co.  V.  Shelton,  80  Tex.  Civ.  A. 
72.  69  SW  663,  70  SW  359_rair  72 
SW  166,  96  Tox.  801,  72  SW  lOB];- 
International,  etc..  R.  Co.  v.  RhoadeB, 
(Civ.  A.)  61  SW  517. 

Utah. — Gaines  v.  Ogden  Rapid 
Transit  Co..  44  Utah  612.  141  P  110. 

Wis. — Schifller  v.  Chicago,  etc.,  R. 
Co..  96  Wis.  141,  71  NW  97.  65  AmSR 
36. 

Ont. — Edgar  v.  Northern  R.  Co., 
11  Ont.  A.  452. 

Ta]  A  passsagw  aU^tlag  from 
a  slowly  moving  train   (I)    In  the 

dark  on  a  depot  platform,  at  the  re- 
quest of  an  employee,  is  not  guilty  of 
contributory  negligence.  Gulf,  etc., 
R.  Co.  V.  Shelton,  30  Tex.  Civ.  A. 
72.  69  SW  853,  70  SW  369  [aff  96  Tex. 
301.  72  SW  165].  (2)  Where  a  pas- 
senger was  injured  In  alighting  from 
a  train,  the  fact  that  it  waa  dark, 
and  that  he  felt  no  motion  of  the 
train  and  believed  It  had  stopped, 
and  got  off  at  place  pointed  out  to 
him  by  the  omcials  as  a  depot,  must 
be  considered  by  the  Jury.  Balti- 
more, etc..  R.  Co.  V.  Mullen,  217  III. 
203.  75  NE  474.  2  LRANS  115,  3  Ann 
Cas  1015  tnff  120  111.  A.  88). 

rb]  Xnvltatlou  implied  from  stop- 
ping of  train  at  station. — Tn  snmo  of 
the  rases  It  has  been  maintained 
that  stopping  a  train  at  a  station  Is 
tantamount  to  a  direction  to  the 
passenger  to  get  off  and  an  aasur- 
anre  that  reasonable  time  will  be 
allowed  for  that  purpose;  and  conae- 


aa  a  matter  of  law,  guilty  of  contributory  n^li- 
gence  and  cannot  recover  for  an  injury  sustained 
thereby." 


?uently,  where  a  passenger  Jumps 
rom  the  train  when,  after  making 
a  stop,  it  has  been  again  placed  in 
motion,  he  will  not  be  guilty  of  con- 
tributory negligence,  provided  the 
speed  of  the  train,  his  own  weak- 
ness, or  some  other  obvious  danger 
does  not  render  It  imprudent  for 
him  to  make  the  effort.  Central  R., 
etc.,  Co.  V.  Miles,  88  Ala.  266.  6  S  696; 
Pennsylvania  R.  Co.  v,  Kilgore.  32 
Pa.  292.  72  AmD  787:  Louisville, 
etc.,  R.  Co.  v.  Stacker,  86  Tenn.  343, 
6  SW  737,  6  AmSR  840. 

[c]  Oondnot  held  not  to  amount 
to  an  Invitation  or  direction. — (i> 
The  announcement  of  a  station  by 
a  train  hand,  with  the  further  an- 
nouncement of  "all  out"  for  that 
station.  Is  not  such  an  instruction, 
order,  or  command  to  leave  as  will 
justify  a  passenger  in  getting  off  a 
train  In  motion.  Bast  Tennessee, 
etc..  R.  Co.  v.  Holmes,  97  Ala.  332, 
12  S  286.  <2)  The  calling  of  the  sta- 
tion by  the  brakeman  and  the  open- 
ing and  fastening  back  of  the  door 
by  him,  and  his  failure,  or  the  fail- 
ure of  anyone  in  the  employ  of  the 
carrier,  to  warn  the  passenger  of  the 
danger  of  alighting,  do  not  consti- 
tute an  invitation  to  alight  or  an 
assurance  on  which  he  la  Justified  in 
relying  that  It  Is  safe  so  to  do.  Eng- 
land V.  Boston,  etc.,  R.  Co.,  163  Mass. 
490,  27  NE  1;  Mearns  v.  New  Jersey 
Cent.  R.  Co..  163  N.  Y.  108.  67  NE 
292  [rev  23  App.  Dlv.  298,  48  NTS 
366]  (holding  that,  where,  as  the 
conductor  or  guard  after  announc- 
ing the  last  station  stood  facing 
the  door  of  the  vestibule  which  had 
not  yet  been  opened,  and  the  train 
was  still  in  motion,  plaintiff  leaned 
against  a  partition  and  stood  wait- 
ing for  half  a  minute,  when  the 
guard  opened  the  vestibule  door  and 
stepped  across  to  the  vestibule  of 
the  other  car,  and  plaintiff  erro> 
neously  supposing  the  train  had 
stopped,  stepped  out  into  the  vesti- 
bule, took  the  rail  In  his  right  band, 
passed  down  the  steps,  and  thence 
off  on  to  the  platform,  and  in  bo 
doing  fell  and  was  Injured,  since  the 
facts  did  not  show  such  a  direction 
to  plaintiff  as  interfered  with  his 
free  agency  and  diverted  his  atten- 
tion from  the  danger  of  alighting 
from  the  train  while  moving,  he 
was  guilty  of  contributory  negli- 
gence, and  hla  complaint  for  dam- 
ages waa  thsrefure  properly  dis- 
missed ) .  ( 8 )  Af te  r  a  t ral  n  had 
started  from  an  Intermediate  sta- 
tion plaintiff  decided  to  get  off  there, 
and  so  informed  the  conductor,  who 
replied,  "Jump  off  quick.  If  you  are 
going  to."  and  It  was  very  dark  and 
the  train  hod  acquired  a  speed  of 
some  twelve  miles  an  hour,  and  In 
jumping  he  fell  Into  a  culvert  and 
was  Injured,  the  words  of  the  con- 
ductor were  not  a  requirement  to 
leave  the  train  at  that  time  so  as 
to  relieve  plaintiff  of  the  charge  of 
contributory  negligence.  VImont  V. 
Chicago,  etc..  R.  Co.,  71  Iowa  58,  32 
NW  100 .  (4)  A  statement  by 
the  brakeman  to  a  person  alighting 
from  a  moving  tmin  to  "jump  with 
the  train"  Is  not  an  invitation  or 
command  so  to  do.  Ft.  Worth,  etc.. 
R.  Co.  v.  Allen,  (Tex.  Civ.  A.)  179 
SW  6^. 

[d]  The  slowing  np  of  a  train  for 
a  station  is  not  an  invitation  to  the 

passenger  to  alight  while  the  train 
is  in  operation  or  moving,  or  for  the 
passenger  to  place  himself  In  a  posi- 
tion of  peril.  Sweet  v.  Birmingham 
R..  etc..  Co..  145  Ala.  667,  39  S  767. 
But  see  Edgar  v.  NorthRrn  R.  Co.. 
11  Ont.  A.  452  (holding  that,  where, 
after  the  name  of  the  station  Is 
called  out.  a  railroad  train  Is  slowed 
up  on  approaching  and  passing  it. 
but  is  not  brought  to  a  full  stop,  and 
a  passenger,  who  had  purchased  a 
ticket  for  that  station  receives  In- 


juries on  alighting  there,  by  slowing 
the  train  the  managers  thereof  inti- 
mate that  passengers  are  to  alight, 
and  it  is  for  the  jury  to  aay  whether 
the  passenger  acted  under  the  cir- 
cumstances in  a  reasonably  prudent 
and  careful  manner). 

[e]  Opening  gate  or  leavlaff  It 
opened)  The  fact  that  a  carrier 
negligently  leaves  oi>en  a  gate  on 
the  platform  of  Its  cars  does  not 
make  it  liable  for  injury  caused  by 
one  negligently  attempting  to  alight 
from  the  moving  train.  Agulino  v. 
New  York,  etc..  R.  Co..  21  R.  I.  263. 
43  A  63.  (2)  However,  where  there 
are  gates  to  prevent  passengers 
from  getting  off  the  cars,  and  the 
man  in  charge  opens  them,  this  is 
an  assurance  of  safety  and  will  be 
construed  to  be  an  Invitation  to 
alight;  and  where  a  passenger  re- 
ceives an  Injury  under  these  circum- 
stances. It  is  the  province  of  the 
Jury  to  determine  whether  it  waa 
negligence  on  the  part  of  the  pas- 
senger not  to  notice  that  the  train 
was  moving  slowly.  If  such  indeed 
was  the  fact.  Quln  v.  Manhattan 
R.  Co..  7  NYSt  252. 

Cf]  WrtaUBg  ■Ifnala.r-Where  a 
passenger  riding  on  a  flat  car  mis- 
took the  conductor's  signals,  not  In- 
tended for  him,  for  orders  to  get 
off  while  the  train  was  slowly  ap- 
proaching a  station,  and  In  getting 
off  waa  Injured,  he  could  not  re- 
cover. Rlckert  v.  Southern  R.  Co., 
123  N.  C.  265,  31  8E  497. 

[g1  That  the  motormaa  SvmptA 
from  the  oar,  and  adTiaed  the  pM- 
■augers  to  jump,  to  avoid  a  collision, 
justified  a  passenger  In  jumping,  so 
as  not  to  make  her  negligent  In 
so  doing.  Grunf  elder  v.  Brooklyn 
Heights  R.  Co.,  143  App,  Dlv.  89.  127 
NYS  1085  [off  206  N.  T.  720  mem, 
100  NE  1128  memj. 

rh]  A  rtatnta  maUnff  It  a  nla- 
demeanor  to  get  off  a  morlmg  tsmlm 
without  the  consent  of  the  person 
in  charge  does  not  render  such  act 
negligent  when  done  by  the  consent 
of  such  ■  an  employee.  Gannon  v. 
Chicago,  etc.,  R.  Co.,  141  Iowa  37, 
117  NW  966,  28  LRAKS  1061;  Gallo- 
way V.  Chicago,  etc.,  R.  Co.,  87  Iowa 
468.  64  NW  447. 

11]  Vromlaa  of  uglnaav  to  alow 
down^-rA  passenger  on  a  regular 
pa.Hscnger  train  is  not  justified  in 
relying  on  the  promise  of  the 
engineer  to  alow  down  the  train  to 
permit  him  to  alight,  on  the  assump- 
tion that  he  has  authority  to  slow 
down  trains  for  that  purpose,  and 
the  promise  of  the  engineer  so  to 
do  is  not  a  promise  of  the  carrier- 
Clark  V.  Atchison,  etc.,  R  Co..  164 
Cal.  862.  128  P  1022. 

HI  IHxMtloa  to  bvnr^Where  a 
person  goes  on  a  train  at  a  station 
with  the  permission  of  the  trainmen 
to  locate  his  family  In  a  sleeper,  and, 
as  he  starts  to  leave  the  car  while 
the  train  was  moving,  the  brakeman 
tells  him  to  hurry  up,  and  he  Is 
thrown  under  the  moving  car  and  Is 
Injured,  he  is  guilty  of  contributory 
negligence.  Purvis  v.  Buffalo,  etc., 
R.  Co..  219  Pa.  195.  68  A  189. 

[k]  Brakeman  mating  room  for 
passengsr  on  step.. — Where  a  person 
was  alighting  from  a  moving  train, 
the  act  of  the  brakeman  In  making 
room  for  him  on  the  step  was  not 
an  invitation  to  alight.  Pt  Worth, 
etc.,  R.  Co.  V.  Allen,  (Tex.  Civ.  A.) 
179  SW  62. 

[1]  I&dlca13iv  door. — Indicating  to 
a  passenger  the  door  by  which  he  is 
to  leave  by  saying  "tnls  door,"  is 
not  an  invitation  to  alight  from  the 
train  while  It  is  In  motion.  Ala- 
bama, etc.,  R.  Co.  V.  Jones,  86  Miss. 
263.  38  S  545. 

10.  U.  S.— Whltlock  V.  Comer,  67 
Ped.  565. 

Ark. — St.  Louis,  etc,  R  Co.  v. 
Duffey.  122  Ark.  429.  188  SW  748. 
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1505]  (6)  Contrary  to  Warning.  Where  a 
passenger  alights  from  a  moving  train,  contrary  to 
the  warning  of  the  carrier  through  its  known  regu- 
lations or  its  employees,  he  is  guilty  of  contributory 
negl^nce  and  cannot  recover  for  an  injury  received 
in  such  attempt/^  unless  an  ordinarily  careful  and 
prudent  person  might  have  made  the  attempt  nnder 
the  same  circumstances.^^ 

1506]  (6)  Where  Starting  of  Oar  or  Train  and 
Alighting  Axe  Simnltaneons  Acta.  A  presumption 
of  negligence  in  alighting  from  a  moving  train  may 
be  overcome  by  proof  of  the  fact  that  the  starting 
of  the  train  or  car  and  the  alighting  from  it  were 
simultaneous  acts.^^   And  even  where  a  passenger 

Qa. — Sonthern  R.  Co.  v.  Bandy.  120 
Ca.  463,  47  SB  102  AmSH  112; 

Emat  Tenne8s««.  etc..  R.  Co.  v. 
HUKhes,  92  Oa.  388,  17  SB  949. 

in. — Chicago,  etc.,  R.  Co.  v.  Ran- 
dolph. B3  111.  510,  5  AmR  GO. 

ind. — Cincinnati,  etc.,  R.  Co.  v. 
Peten.  80  Ind.  168;  Jeffersonvllle  R. 
Co.  V.  Swift,  as  Ind.  459:  Pittaburs. 
etc.,  R.  Co.  V.  Gray,  28  Ind.  A.  588, 
«4  HE  8». 

BIBS8. — ^FlBher^  Boston,  etc..  R, 
Co.,  186  Mass.  6tf7.  72  NK  66. 

MlBB^IlllnoiB  Cent.  R.  Co.  v. 
Maaaer.  97  Miss.  794,  53  S  385:  Bard- 
well  V.  Mobile,  etc.,  R.  Co.,  63  Mlse. 
574,  56  AmR  842  and  note. 

N.  C. — Carter  v.  Seaboard  Air  Line 
R.  Co.,  166  M.  C  244.  81  SB  S21. 

S.  C. — Dobson  V.  Seaboard  Air  Line 
B.  Co.,  90  S.  C.  414,  78  SB  875. 

Tex. — Central  Texas,  etc..  R.  Co. 
T.  Hoard,  <Clv.  A.)  49  SW  148. 

See  aenerally  supra  i|  1488,  1508. 

II.  Ala. — Louis^lle,  etc.,  R.  Co.  v. 
Dilbum,  ITS  Ala.  600.  69  S  488. 
Compare  Kansas  City,  etc.,  R.  Co.  v. 
Matthews.  142  Ala.  298,  29  S  207 
(holdlnc  that  whether  a  passenirer 
attempunff  to  alight  from  a  train 
when  In  motion  after  he  has  been 
cautioned  asolnst  maUnir  the  at- 
tempt was  negligent  was  for  the 

V.  Iios  Anselea  R. 
Ca.  186  Cal.  187,  67  P  60. 

III.  — Harvey  v.  Chlcavo.  etc.,  R- 
Co..  221  HI.  242,  77  NB  £69  [atC  116 
111.  A.  607.  128  111.  A.  442]. 

La.— McMlchael  v.  Illinois  Cent.  R. 
Co.,  110  La.  18.  34  S  110. 

Md. — Baltimore  Cons.  R.  Co.  V. 
Foreman,  94  Md.  226,  61  A  88:  State 
V.  Lake  Roland  E31.  R.  Co.,  84  Md. 
163.  34  A  1180, 

N.  Y. — Burrows  v.  Erie  R,  Co.,  63 
N.  Y.  S56  (violation  of  known  regu- 
lation) ;  Clancy  v.  Yonkers  R.  Co., 
88  App.  Div.  612,  84  NYS  789. 

Pa. — New  York,  etc,  R.  Co.  v. 
Bnches,  127  Pa.  316,  17  A  991,  14 
AmSR  848,  4  LRA  482;  Pennsylvania 
R.  Co.  V.  Aspell,  23  Pa.  147,  62  AmD 
323. 

Wis. — Jewell  V.  ChicaEo.  etc.  B. 
Co.,  54  Wis.  610,  12  NW  13,  41  AmR 
63. 

See  generally  supra  i  1487. 

[a}  A  rule  of  a  anreat  oar  eoio- 
paay  that  passengers  must  not  leave 
Ita  cars  while  they  are  in  motion  Is 
a  reasonable  one.  ArmBtrong  v. 
Montgomery  St.  R.  Co.,  123  Ala.  233, 
26  S  849. 

[b]  Kaowledre  of  rafnlatlott  hy 
paaannr. — ^A  passenger  cannot  be 
chained  with  negllKence  for  the  non- 
observance  of  a  rule  of  a  street  rail- 
road company  that  passengers  must 
not  leave  Its  cars  while  they  are  In 
motion  unless  he  knew  of  the  rule, 
although  conduct  In  violation  of  the 
rule  may  be  negligent  without  refer- 
ence to  it  Armstrong  v.  Montgom- 
ery St.  R.  Co..  123  Ala.  238.  26  S  849. 

Tc]  Wmadag  of  atraager^lt  has 
been  held  that  a  passenger  who, 
without  necessity,  attempts  to  alight 
from  a  moving  train  In  the  face  of 
a  warning  from  a  fellow  paaaenger 
not  to  do  ao  la  guilty  of  contributory 
negligence  and  cannot  recover  for  an 
huury  received  In  auch  an  attempt. 
Kllpatrlck  v.  Pennaylvanla  R.  Co.. 
140  Fa.  602,  21  A  408  (where  the 
court  In  thla  caae  aald  the  pasaengar 


has  only  partly  descended  the  steps  of  a  car  when 
it  starts  without  allowing  snfBcient  time  for  him  to 
alight,  the  suddenness  of  the  situation  presented 
and  the  excitement  caused  thereby  may  be  such  as 
to  free  him  from  the  charge  of  contributory 
negligence  nevertheleea  in  attempting  to  alight.** 

1507]  4.  Conduct  While  in  Transit— a.  In  Qen- 
waL^^  The  duty  of  the  carrier  to  look  out  for  the 
safety  of  the  passenger  justifies  a  passenger,  while 
in  transit,  in  assuming  that  it  will  use  the  decree 
of  care  for  his  protection  which  the  law  requires,' 
and  he  is  not  bound  to  take  precautions  against 
dangers  which  are  not  apparent  or  brought  to  his 
knowledge.**    But  a  passei^r  is  not  thereby  re- 


might  not  have  noticed  that  the 
train  was  moving,  or  If  noticing 
it.  she  might  not  have  underatooa 
that  it  would  stop  for  her  to  get 
off.  Those  who  were  near  her  and 
saw  her  danger  therefore  went  out 
on  the  platform  and  told  her  to  wait 
till  the  train  should  stop,  one  of 
them  saying,  "For  Ood'a  aake,  don't 
attempt  to  get  off  here;  the  train  Is 
In  motion."  It  did  not  matter  who 
pointed  out  the  danger  to  her;  It 
was  enough  If  her  attention  was 
called  to  It.  It  then  became  her 
duty  not  to  obey  any  particular  per- 
son or  direction,  but  to  avoid  the 
danger  to  which  her  attention  was 
called,  and  not  to  do  ao  Was  negli- 
gence). 

[d]  ajcpMM  wmt^MM. — ^Where  a 

aasamger  was  expreaaly  warned  by 
lie  conductor  not  to  alight  until  the 
train  had  stopped  at  the  platform, 
but  instead  of  doing  ao  he  attempted 
to  allflftt  In  the  darknesa  before  the 
train  reached  the  platform,  and  fell 
and  waa  Injured,  ne  could  not  re- 
cover. Harvey  v.  Chicaxo,  etc.,  R. 
Co.,  281  111.  242,  77  NBT69  [aff  116 
111.  A.  SOT.  128  111.  A.  448]. 

la.  Bond  V.  Chicago,  etc.,  R.  Co., 
122  Mo.  A.  207,  99  SW  80. 

13.  111.— North  Chicago  St  R.  Co. 
V.  Brown.  178  111.  187.  52  NE  864 
tna  76  lU.  A.  6641:  Lake  St  Bl.  R- 
CoTv.  Craig,  126  III.  A.  381. 

Md.~United  R-.  etc.,  Co.  v.  Beidel- 
man,  96  Md.  480.  62  A  911. 

Minn. — Anderson  v.  Canadian 
Northern  R.  Ca,  130  Mlhn.  378,  153 
NW  868. 

Mo.~Braxla  v.  St.  Loula  Tranalt 
Co.,  102  Mo.  A.  224.  70  SW  708. 

N.  H.— Hutchins  v.  Macomber,  68 
N.  H.  473,  44  A  602. 

N.  Y. — Murphy  v.  Rome,  etc.,  R- 
Co..  10  NYS  364. 

N.  C. — ^Morrison  v.  Charlotte  Elec- 
tric R..  etc..  Co.,  123  N.  C.  414,  81 
SE  720. 

Oh. — Orubhs  T.  Cincinnati,  etc.,  St. 
R.  Co.,  35  Oh.  CIr.  Ct.  257. 

Pa. — Leggett  v.  Western  New 
York,  etc,  B.  Co.,  143  Pa.  39.  21  A 
996. 

Va. — Richmond  Tract.  Co.  v.  Wil- 
liams. 102  Va.  253,  46  SB  292. 

[a]  XUnatratlona. — (l)  Where 
plaintiff  did  not  begin  to  alight  from 
defendant's  car  until  it  had  stopped, 
and  when  it  stopped  she  was  holding 
on  With  both  hands,  and  had  one 
foot  to  the  ground,  and  the  car 
Jerked  after  she  put  the  foot  on  the 

E round  and  before  she  had  time  to 
ft  the  other  foot,  she  uerclsed  ordi- 
nary care.  North  Chicago  St.  R.  Co. 
V.  Brown.  178  111.  187.  52  NE  864 
[aff  76  HI.  A.  654].  (2)  A  person 
who  stepped  off  facing  the  rear  of  a 
street  car  which  started  too  quickly, 
and  Injured  her,  Is  not  Kullty  of  con- 
tributory negligence.  If  mien  she 
started  to  take  the  last  step  the  car 
was  not  moving.  Morrison  v.  Char- 
lotte Blectrlc  R.,  etc^Co..  123  N.  C. 
414.  31  SB  720.  (8)  Where  plaintiff 
te^tifted  that,  aa  she  waa  about  to 
alight  from  the  rear  platform  of  a 
street  car,  ahe  requested  the  con- 
ductor to  wait  a  moment  for  a  team 
which  was  rapidly  approaching  on 
the  side  of  the  car  on  which  she 
was  to  pass,  and  after  it  had  passed, 
and  as  she  waa  putting  one  foot 
from  the  lower  atep  to  tha  gronndt 


ahe  was  injured  by  the  sudden  start- 
ing of  the  car,  a  motion  for  nonsuit 
waa  properly  refused,  since  there 
were  sufficient  facts  from  which  the 
Jury  might  Infer  that  ahe  was  in  the 
exercise  of  due  care.  Hutchlna  V. 
Macomber,  68  N.  H.  473,  44  A  608. 
(4)  Where  a  nasaenger  was  proceed- 
ing to  get  off  a  car  when  the  train 
suddenly  Started  backward,  and  the 
impetus  of  the  mq,tlon  of  the  pas- 
senger together  with  the  sudden 
starting  of  the  ear  carried  the  pas- 
senger forward  without  volition  on 
the  part  of  the  passenger.  It  is 
Immaterial  whether  the  act  of  step- 
ping off  occurred  an  inatant  before 


or  an  inatant  after  the  car  began  to 
move.  Lake  St  Bl.  R.  Co.  v.  uralg, 
126  HI.  A.  861. 


■nOdan  >taraa«  of  car  see  supra 
il  1866.  1868. 
14.   Fla. — Florida  R.  Co.  v.  Dor- 

sey.  60  Fla.  260,  62  S  963. 

IlL — Chicago,  etc.,  R.  Co.  v.  Stor- 
ment,  190  III  42.  60  NB  104  [aff  90 
lU.  A.  5061. 

Ind. — Indianapolis  St  R.  Co.  v. 
Lawn,  20  Ind.  A.  515,  66  NB  608: 
Clncinnatt  etc  R.  Co.  v.  Revalee.  17 
Ind.  A.  657.  46  NB  362.  But  see 
Louisville,  etc,  R-  Co.  v.  Bspen- 
schied,  17  Ind.  A.  668,  47  NB  186 
(holding  that  freedom  from  contribu- 
tory negligence  of  one  Injured  while 
alighting  from  a  train  Is  not  shown 
by  a  special  verdict  finding  that  the 
train  had  started  before  he  reached 
the  lower  step  of  the  car,  and  had 
moved  about  six  feet  before  he  at- 
tempted to  step  off,  and  that  there 
was  no  sudden  starting  and  Jerking, 
but  that  the  movement  of  the  train, 
coupled  with  his  attempt  to  step  off, 
was  the  cause  of  hla  falling). 

Iowa. — Nichols  V.  Dubuque,  etc. 
R  Co..  68  Iowa  782.  28  NW  44. 

Mich. — Smalley  v.  Detroit,  etc,  R. 
Co.,  131  Mich.  660.  91  NW  1027. 

Mo. — Loyd  V.  Hannibal,  etc,  R. 
Co..  68  Mo.  509. 

Pa. — Leggett  v.  Western  New 
York,  etc,  R.  Co.,  143  Pa,  39,  21  A 
996. 

Tex. — St.  Louis  Southwestern  R. 
Co.  v.  Masaay,  (Civ.  A.)  76  SW  586. 

[a]  Thus,  where  It  appeared  that 
a  train  stopped  at  a  depot  only  a 
minute,  that  during  that  time  the 

Eaaaenger'a  child,  three  years  old, 
ad  alighted,  and  that  the  passen- 
ger, a  woman,  was  standing  on  the 
steps  of  the  car  and  followed  with- 
out delay  but  after  the  train  was  in 
motion,  and  was  injured,  the  passen- 
ger was  entitled  as  a  matter  of  law 
to  a  recovery  on  the  ground  that  she 
could  not  be  expected,  under  the 
circumstances,  to  have  presence  of 
mind  to  decide  on  the  proper  course 
of  action.  Lord  v.  Hannibal,  etc.,  R. 
Co..  65  Mo.  609. 

All^tlng  to  wvold  Impending-  daa- 
ger  gananUy  see  supra  s  i486. 

18.   PreparlBg   to   leave  eouTcs^ 
aauw  bafoi*  it  nana  see  supra  I  1497, 
16.   U.  S. — Gobie  V.  Delaware,  etc.. 
R.  Co.,  10  F.  Gas.  No.  6,488a,  S  N.  J. 
L.  J.  176. 

Cat. — Babcock  v.  Los  Anrelea 
Tract  Co.,  128  Cal.  173,  60  P  7S0. 

111. — ^Yaeger  v.  Chlctwo  City  R. 
Co.,  166  111.  A.  606;  Chicago,  etc,  R. 
Co.  V.  Smith.  124  Til.  A.  627  Faff 
226  HI.  178,  SO  NB-516];  Weak  Chi- 
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lieved  of  the  duty  of  nsine  his  own. senses  of  sight, 
hearing,  and  perception and  if  he  fails  to  exer- 
cise due  care  to  protect  himself  against  a  known 
danger,  or  one  reasonably  to  be  expected,  he  is 
guilty  of  contributory  negligence.^^    These  rales 


apply  in  case  of  an  injury  from  a  defective  win- 
dow,^ or  from  a  door  closing  on  the  passenger's 
hand." 

A  passengw  on  a  freight  or  a  mixed  train  must 
exercise  care  and  prudence  commensurate  with  the 


A.  142  [aCr  180  111.  286.  54  NB  S8<]. 

Ind. — Grand  Rapids,  etc,  R.  Co, 
V.  ESllison.  117  Ind.  234,  20  NE  135; 
Union  Tract.  Co.  v.  Sullivan.  SS  Ind. 
A.  SIS,  76  MB  116:  Cttlcens'  St.  R. 
Co.  V.  Holfbauer,  2S  Ind.  A.  614,  S6 
NE  64. 

■  Iowa. — QuackenbuBh  v.  Chloago, 
etc.,  R  Co.,  78  Iowa  468,  35  NW 
S33. 

Md. — Jones  v.  United  R..  etc.,  Co., 
99  Md.  64.  67  A  S20. 

Mass. — labell  v.  Pittsfleld  Electric 
St.  R.  Co.,  196  Mass.  296.  82  NB  3- 

Mich. — Moore  v.  Sailnaw.  etc.,  R. 
Co.,  116  Mich.  103,  72  NW  1112. 

Mo. — Oajre  v.  St.  Louis  Transit 
Co.,  211  Mo.  139,  109  SW  13;  Swee- 
ney- T,  Kansas  City  Cable  R.  Co..  160 
Mo.  S8S,  51  SW  682:  Taylor  v.  Wa- 
bash R.  Co.,  38  SW  804,  42  LRA 
110;  Mitchell  V.  Chicago,  etc.,  R. 
Co..  132  Mo.  A.  143,  118  SW  291. 

N.  J, — Sparks  v.  Cltlcens'  Coach 
Co.,  6  X.  J.  L.  8«6. 

N.  T. — Piper  v.  New  York  Cent, 
etc.,  R.  Co^  166  N.  T.  224,  BO  NE 
851,  66  Am^R  560,  41  LRA  724  [rev 
89  Hun  75,  34  NTS  1072J;  Hill  v. 
Starln,  65  App.  Div.  361,  ft  NTS  91 
faff  173  N.  Y.  682  mem.  66  NE 
1110  mem];  Caldwell  v.  Hurphy,  8 
N.  T.  Super.  238  [aff  11  N.  Y.  4161; 
Wachaer  v.  InterborouKh  Rapfd 
Transit  Co.,  69  MIsc  846,  125  NTS 
767;  Stappers  v.  Interurban  St  R. 
Co„  56  Misc.  337,  106  NYS  864. 

Oh. — HolUnssworth  v.  Cincinnati 
St  R.  Co.,  21  Oh.  Clr.  Ct  536,  12 
Oh.  ClP.  Dec,  100. 

Pa. — O'TooIe  v.  Pittsburgh,  etc., 
R.  Co..  168  Pa.  99,  27  A  78f  38  Am 
SR  830.  22  L.RA  606. 

S.  C. — Neal  V.  Southern  R.  Co., 
92  S.  C.  197,  76  SB  406. 

Tex, — Texas  Cent.  R.  Co.  v.  Perry, 
(Civ.  A.)  147  SW  305;  Missouri,  etc^ 
R:  Co.  V.  Coker,  <Civ.  A.)  143  SW 
218;  St.  Louis  Southwestern  R,  Co. 
V.  Tittle,  (Civ.  A.)  115  SW  640; 
Texas  Cant.  R.  Co.  v.  Stuart,  1  Tex. 
Civ.  A.  642.  20  SW  962. 

Wash. — ^Washington  v.  Spokane 
St.  R.  Co..  13  Wash.  9,  42  P  628. 

See  generally  supra  S  1481. 

[a]  "XUtnunnral  oarriers  of  pas- 
MUffexk  who  Invite  the  overcrowding 
of  Xheir  cars  for  purposes  of  gain 
to  themselves,  are  not  to  be  relieved 
from  the  high  degree  of  care  the 
law  requires  of  them,  because  one 
of  their  passengers  lightly  over- 
steps the  iTmlt  of  some  rule  or  reg- 
ulation, or  resumes  a  position 
which,  for  a  temporaiy  accommoda- 
tion to  the  carrier  he  withdraws 
from,  unless  he  be  so  warned  of  its 
dangers  as  to  make  It  clear  that  he 
knew  them  and  assumed  the  risk." 
West  Chicago  St.  R.  Co.  v.  Johnson, 
77  111.  A.  142,  146  (aif  180  111.  285.  64 
NE  334]. 

[b]  BeUanoe  on  oax<»  of  oarrler. — 
A  passenger  on  a  railroad  train  has 
a  right  confldentlv  to  rely  on  the 
care  and  watchfulness  of  the  car- 
rier to  make  all  things  safe  for  his 
transportation  with  Its  necessary 
Incidents,  and  while  passively  sub- 
mitting himself  to  the  carriers  care 
during  the  Journey,  and  while  enter- 
ing or  leaving  its  cars  in  the 
usual  place  and  ordinary  time  and 
manner,  he  Is  not  to  be  deemed 
guilty  of  negligence  unless  knowl- 
edge of  a  detect  or  peril  is  thrust 
on  him.  and  he  then  fails  to  use 
ordinary  care  to  avoid  Injury.  Ohio, 
etc.,  R.  Co.  v.  Stansberry,  132  Ind. 
533,  32  NE  218. 

[c]  AsBimptlon  of  risk. — The 
law  of  assumed  risk  )s  inapplicable 
to  an  action  for  injuries  to  a  passen- 

Ser  on  a  street  car,  caused  by  a  col- 
slon  between  the  car  and  a  vehicle. 
Chicago  Cons.  Tract.  Co.  v.  Schrlt- 
ter,  222  111.  364,  78  NE  820  [aft  124 


Til.  A.  5781. 

[d]  Sldur  on  ow  la  front  of  sn- 
ylnsj— Where  a  railway  company 
agreed  to  carry  a  lumber  company's 
employees  to  and  from  work,  «.n 
employee,  by  riding  on  a  car  which 
was  being  pushed  in  front  of  the 
engine,  was  not  guilty  of  contribu- 
tory negligence.  Trinity  Valley  R, 
Co.  v.  Stewart,  {Tex.  Civ.  A.)  62  SW 
1085. 

[e]  Ordinary  Jolts  or  inroltM  of  a 

street  'car  occasioned  by  its  opera- 
tion over  the  track  are  fairly  Inci- 
dental to  that  mode  of  travel,  and 
the  annoyance  therefrom  Is  assumed 
or  contemplated  by  the  passenger. 
Spooner  V.  Old  Colony  St.  R.  Co., 
190  Mass.  132,  76  NE  660.  See  gen- 
erally supra  i  1387. 

[f]  Antlolpatioit  of  matters  not 
ordlnarllj  danfferonii. — <  1 )  A  pas- 
senger who  enters  &  coach  with 
knowledge  that  It  will  be  switched 
is  not  as  a  matter  pf  law  guilty  of 
contributory  negligence  by  merely 
reclining  in  his  seat,  since  he  may 
rely  on  the  carrier  doing  the  switch- 
ing in  a  careful  manner.  Missouri, 
etc.,  R.  Co.  V.  Coker,  (Tex.  Civ.  A.) 
143  SW  218.  (2)  A  passenger  is  not 
guilty  of  contributory  negligence  as 
a  matter  of  law  who  sits  Tn  a  car 
reading  while  the  same  is  about  to 
cross  railroad  tracks,  if  there  is 
nothing  to  warn  him  of  danger. 
Chicago,  etc.,  R,  Co.  v.  Smith,  124 
111.  A.  627  [aff  226  111.  178,  80  NB 
716].  (3)  A  passenger  on  a  street 
car,  acting  In  a  prudent  and  careful 
manner,  is  not  bound  to  look  and 
listen  to  avoid  danger  from  other 
passing  or  approaching  cars.  Hol- 
lingsworth  v.  Cloclnnati  St  R.  Cq.. 
21  Oh.  Clr.  Ct  636,  12  Oh.  Clr.  Deo. 
100. 

X7.  Piper  V.  New  York  Cent.,  etc.. 
R.  Co.,  156  N.  Y.  224,  60  NE  861, 
66  AmSR  660.  41  LRA  724  [rev  89 
Hun  75,  34  NTS  1072]. 

18.  Ala, — Southern  R.  Co.  V.  Har- 
rington. 166  Ala.  630,  52  S  67,  139 
AmSR  69. 

111. — Devlne  v.  Chicago,  etc.,  R.  Co., 
177  111.  A.  360,  862. 

Ky. — Louisville,  etc..  R.  Co.  v. 
ScBlf.  110  SW  862.  83  KyL  721,  26 
LRANS  263. 

Md.~Unlted  R.,  etc.,  Co.  v.  Rlley. 
109  Md.  327,- 71  A  970. 

Mo. — ^Russell  V.  St.  Louis,  etc..  R. 
Co.,  176  Mo.  A.  457,  161  SW  638; 
Erwin  V.  Kansas  City,  etc.,  R.  Co.,  94 
Mo.  A.  289,  68  SW  88. 

Tex, — Texas  Midland  R  Co.  v. 
Monroe,  (Civ.  A.)  156  SW  973. 

[a]  "A  matwlal  dlatlaetion  Is 
recognized  in  the  authorities  upon 
this  question,  between  cases  In  which 
a  passenger,  without  any  reasonable 
excuse  or  necessity,  and  without 
notice  to  the  carrier,  voluntarily  as- 
sumes a  position  or  does  some  act 
which  necessarily  exposes  him  to 
danger  under  ordinary  conditions 
such  as  he  may  reasonably  expect  to 
exist,  and  cases  In  which  some 
necessity  or  reasonable  excuse  Is 
shown  for  such  action  on  the  part  of 
the  passenger.  In  cases  of  the  first 
class,  it  Is  held  that  proof  of  such 
voluntary  and  unnecessary  conduct 
on  the  passenger's  part,  together 
with  proof  of  such  facts  as  will 
charge  him  with  knowledge  of  the 
dangers  Incident  thereto,  shows  such 
a  want  of  ordinary  care  for  his  own 
safety  as  will  preclude  him  from  re- 
covering damages  for  any  Injury 
thereby  occasioned.  In  cases  of  the 
second  class.  It  Is  held  that  if  there 
is  evidence  tending  to  show  any  rea- 
sonable excuse  or  necessity  for  such 
conduct,  then  the  question  of  con- 
tributory negligence  is  a  question  of 
fact  for  the  determination  of  the 
Jury    from   all    the  circumstances." 


Devine  v,  Chicago,  etc.,  R.  Co.,  177 
111.  A,  360.  362. 

[b]  raUnrs  to  liMt  cars^(l)  A 
pGissenger  cannot  recover  for  Illness 
caused  by  failure  to  heat  the  coach. 
If  his  contributory  negligence  prox- 
imately caused  the  injury,  and  the 
passenger's  failure  to  protect  him- 
self from  unnecessary  cold  or  to  pro- 
vide sufficient  clothing  may  or  may 
not  be  contributory  negligence  ac- 
cording to  the  circumstances.  South- 
ern R.  Co.  v.  Harrington,  1 66  Ala. 
630.  52  S  67.  139  AmSR  69;  Texas, 
etc.,  R,  Co.  v.  Harrington.  44  Tex. 
Civ.  A.  386,  98  SW  653.  (2)  Wher« 
a  railroad  passenger  who  Is  In- 
jured as  a  result  of  the  cold  and 
crowded  condition  of  a  train  be- 
came aware,  of  Its  condition  before 
It  left  the  station,  and  could  have 
abandoned  It,  his  contributory  neg- 
ligence for  falling  there  to  abandon 
the  train  is  a  question  for  the  jury. 
Texas,  etc,  R,  Co.  v.  Rea,  27  Tex. 
Civ.  A.  549,  65  SW  1116.  (3)  Since 
a  postal  cleric  Is  required  by  act  of 
congress  to  remain  in  the  mail  car 
while  on  duty,  he  Is  not  prima  facie 
guilty  of  contributory  negiigenca  pre- 
cluding recovery  for  illness  by  re- 
maining In  the  car  knowing  that  it 
Is  so  fnsufficiently  heated  as  to  be 
uncomfortable.  Southern  R.  Co.  v. 
Harrington.  166  Ala.  630,  52  S  57. 
139  AmSR  59. 

tc]  VaJdBg'  daafarow  poritloB^ 
ere  a  passenger  In  a  cabooaa  on 
a  freight  train  laid  down  on  one  of 
the  seats  along  the  side  of  the  car 
with  his  head  toward  the  engine,  and 
in  such  a  position  that  It  was  prob- 
able that  he  would  be  bumped  against 
the  framework  of  the  seat  or  thrown 
off  the  seat  by  the  usual  violent 
Jolting  incident  to  the  stoppiuff  and 
starting  of  such  train,  and  was 
asleep  when  he  was  so  injured,  he 
was  not  entitled  to  rscover.  Eirwln 
v.  Kansas  City,  etc..  R  Co.,  94  Mo. 
A.  289,  68  SW  88. 

19.  Cleveland,  etc..  R.  Co.  v. 
Hadley.  170  Ind.  204,  88  NB  1026, 
84  im  13,  16  LRANS  527,  16  Ann 
Cas  1;  Gulf,  etc  R.  Co.  V.  Klllebrew. 
(Tex.)  20  SW  182. 

[aj  DafaetlTa  eatolLi— A  passenger 
in  a  railroad  car  haa  the  rt^ht  to 
hoist  the  window  for  any  proper 
purpose,  and  to  assume  that  the 
window  catch  with  which  It  Is  equip- 
ped IS  suitable  and  sufflclent  to  nold 
It  when  latched  properly.  Cleveland, 
etc.,  R.  Co.  V.  Hadley.  170  Ind.  204. 
82  NE  1026,  84  NB  IS,  IS  LRANS 
527,  16  AnnCas  1. 

[fa.]  XBowlsdge  of  defect. — The 
unexplained  falling  of  the  window  of 
a  car  soon  after  the  passenger  en- 
tered is  not  sufficient  to  charge  him 
with  knowledge  that  the  window 
catch  is  defective,  and  to  subject  him 
to  an  Imputation  of  contributory  neg- 
ligence In  thereafter  using  the  win- 
dow. Cleveland,  etc.,  R.  Co.  v.  Had- 
ley, 170  Ind.  204.  82  NB  1025.  84  NB 
13.  16  LRANS  627,  16  AnnCas  1. 

SO.  Ala. — Louisville,  etc.,  R.  Co.  v. 
Mulder,  149  Ala.  676.  42  S  742. 

Ky. — Brineger  v.  Louisville,  etc. 
R.  Co.,  72  SW  783,  24  KyL  1973. 

Mass. — Carroll  v.  Boston,  etc.,  R. 
Co.,  186  Mass.  97. 

Mo. — Creason  v,  St.  Louis,  etc.,  R. 
Co..  149  Mo.  A.  223.  130  SW  446. 

Tex.— Texas,  etc..  R.  Co.  v.  Overall. 
82  Tex.  247,  18  SW  142;  Texas  Mex- 
ican R.  Co.  v.  Wilson,  (Civ.  A.)  136 
SW  666. 

Utah. — Christensen  v.  Oregon  Short 
Line  R.  Co..  35  Utah  187,  l»  P  676. 
20  LRANS  266,  18  AnnCas  1159  and 

note, 

Va.— Virginia  R  Co.  v.  Bell,  116 
Va,  429,  79  SB  196,  AnnCaalSlBA 
804. 

[a]    Vot  MgUgenos  as  matter  of 
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increased  dangfers  ordinarily  incident  to  the  man- 
^^ment  of  such  a  train.^  He  assumes  the  incon- 
Tenienoes  and  additional  risks  that  are  usually  and 
nasonably  incident  to  transportation  on  such  a 
train;'*  but  he  does  not  assume  any, risks  which 
arise  from  a  lack  of  proper  care  on  the  part  of  the 
carrier,*'  and.  hence  is  not  required  to  anticipate 
extraordinary  dangers  incident  to  the  carrier's  n^- 


ligence."  Thus  drovers  and  persons  accompanying 
stock  on  a  freight  train  assume  all  inconveniences 
and  risks  that  are  usually  and  reasonably  incident 
to  the  operation  of  such  a  train  and  to  taking  care 
of  the  stock.^'^  Although  derailment  is  more  liable 
to  happen  to  a  freight  train  than  to  a  regular  pas- 
senger train,  yet,  as  to  the  condition  of  the  ties 
and  roadway  for  movii^  trains  safely,  a  passei^r 


law.. — A  passenger  whose  hand  was 
Injured  by  having  the  car  door  shut 
on  It  was  not  as  a  matter  ot  law 

Juilty  of  contributory  neglleence  In 
isobeylng  a  notice  forbidding  pas- 
sengers to  stand  on  the  platform, 
where  the  train  was  not  in  motion 
and  he  was  In  the  act  of  entering 
the  car  after  lieing  stopped  on  the 
platform  by  the  conductor.  Louis- 
ville, etc.  K.  Co.  V.  Uui.der,  149  Ma. 
676.  42  8  742. 

[b]  It  la  not  hmmiuUt  oontrlbn- 
to^  ttWllMio*  for  a  passenger  to 
place  his  hand  on  a  car  door  frame 
at  a  place  where  a  closing  of  the 
door  will  cause  Injury.  Chrlstensen 
V.  Oregon  Short  Line  R.  Co..  2B  Utah 
137.  99  P  676,  20  LRANS  266,  18 
AnnCas  1169. 

[c]  Oloilag  of  floor  raiploTee. 
— <1>  Where  a  passenger  on  a  rail- 
road car.  while  the  train  was  stopped, 
was  standing  by  the  door  of  the  car, 
the.  door  shutter  being  open,  with 
hlB  hand  resting  on  tn«  doorframe 
against  which  the  shutter  closed,  and 
while  In  this  position  the  brakeman 
closed  the  door,  thereby  Injuring  the 
passenger's  little  finger,  there  was 
negligence  on  the  part  of  the  passen- 
ger, it  not  appearing  that  the  brake- 
man  might  nave  seen  his  hand. 
Texas,  etc.;  R.  Co.  v.  Overall.  82  Tex. 
247,  18  SW  142.  (2)  On  the  other 
hand,  where  a  passenger  on  a  street 
car,  being  unable  to  see  out  by 
reason  of  frost  on  the  windows,  and 
believing  that  the  next  street  was  the 
place  where  he  desired  to  alight, 
signaled  the  conductor  to  stop,  and 
walked  toward  the  door  which  the 
conductor  opened,  and  the  car  was 
"stopped  unusually  sudden."  and 
plaintiff  discovering  that  he  had  not 

f-et   reached  his  slopping  place  so 
nformed  the  conductor,  and  placed 
his  hand  against  the  door  Jamb,  In 

Slain  sight  of  the  conductor,  with 
is  thumb  in  the  slot  in  which  the 
door  ran,  to  support  himself  against 
the  sudden  starting  of  the  car,  and 
the  conductor  became  enraged  and 
slammed  the  door  on  plaintiff's 
thumb,  the  jury  was  warranted  In 
finding  that  plaintiff  had  reason  to 
believe  that  tne  car  might  start  for- 
ward suddenly,  and  that  there  was 
nothing  other  than  the  door  Jamb 
which  gave  him  means  of  steadying 
himself,  and  that  he  was  therefore 
not  negligent.  Carroll  v.  Boston,  etc, 
S.  Co.,  186  Mass.  97,  71  NE  89. 

[d]  A  railroad  mall  clerk  In  the 
discharge  of  his  duties,  while  he  is 
reauired  to  exercise  ordinary  care  in 
usmg  a  defective  door  of  the  msiil 
car,  and  cannot  recover  if  he  falls 
so  to  do,  does  not  assume  the  risk 
of  the  defect,  even  though  he  knew 
of  It  and  did  not  report  It.  Virginia 
R.  Co.  v.  Bell,  116  Va.  429,  79  SE 
39G,  AnnCasl915A  804. 

[e]  vatore  of  train  Shoold  be  con- 
■ia*red.f— In  determining  the  ques- 
tion of  contributory  negligence,  in 
an  action  for  injuries  to  a  passen- 
ger by  having  a  door  slam  on  his 
hand,  the  nature  of  the  train  as  a 
mixed  freight  and  passenger  train, 
and  its  mode  of  operation,  must  be 
considered.  Texas  Mexican  R-  Co.  v. 
Wilson,  (Tex.  Civ.  A.)  136  SW  666. 

[f]  Orasplng  door  knob  bi  nnal 
mauwr^— The  fact  that  a  passenger 
in  leaving  the  baggage  coach,  and 
closing  the  door  by  talcing  hold  of 
the  door  knob  In  the  usual  manner, 
did  not  stop  and  look  to  see  if  there 
would  be  danger  of  mashing  his 
finger  before  he  proceeded  to  close 
the  door  did  not'  charge  him  with 
contributory  negligence.  Creason  v. 
St.  Loufa,  etc.,  R.  Co.,  149  Uo.  A. 


223,  130  SW  445. 

Standing  naar  door  as  ooatxlbntory 
negligence  see  infra  S  1608. 

91.  Harris  v.  Hannibal,  etc.  B. 
Co.,  89  Mo.  282,  1  SW  825,  68  AmR 
111;  Suttle  v.  Southern  R.  Co.,  150 
N.  C.  6G8.  64  SE  778. 

[aj  A  talgtaer  degree  of  oare  is 
required  of  a  passenger  on  a  freight 
train  than  when  traveling  on  a  pas- 
senger train.  Yoimg  v.  Missouri 
Pac.  R.  Co.,  (A.)  84  SW  175,  113  Mo. 
A  636,  88  SW  767. 

22.  Ala. — Lawrence  v.  Kaul  Lum- 
ber Co.,  171  Ala.  300,  56  S  111. 

Ark. — St.  Louis  Southwestern  R. 
Co.  v.  Overton,  114  Ark.  98,  169  SW 
364:  Arluinsaa  Southwestern  R.  Co. 
v.  Wlngfleld,  94  Ark.  75,  126  SW 
76:  St.  Louis  Southwestern  R.  Co.  v. 
Jackson,  93  Ark.  119,  124  SW  241: 
Arkansas  Cent.  K.  Co.  v,  Jansou,  90 
Ark.  494.  119  SW  648. 

Oa, — Central  of  Georgia  R.  Co.  v. 
Llppman,  .110  Ga.  665.  36  SE  202.  60 
LRA  673;  Ball  v.  Uabry,  91  Qa.  781, 
18  SE  64. 

111. — Illlnola  Cent.  R.  Co.  v.  Axley, 
47  111.  A.  307. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Campbell,  122  SW  848. 

Mbbs. — Olds  V.  New  York,  etc.,  R. 
Co..  172  Mass.  73,  61  NK  450. 

Ulch. — ^Frofariep  v.  Lake  Shore, 
etc..  R.  Co.,  131  Mich.  469,  91  NW 
748:  Moore  v.  Saginaw,  etc,  R.  Co.. 
116  Mich.  103,  «^W  1112. 

Minn. — Block  v.  <%Icago,  etc,  R. 
Co.,  132  Minn.  118,  155  NW  1072; 
Schults  V.  Minneapolis,  etc..  R.  Co., 
123  Minn.  406,  143  NW  1131;  Slmonds 
V.  Minneapolis,  etc..  R.  Co.,  B7  Minn. 
40S,  92  NW  409;  Schilling  v.  Winona, 
etc..  B,  Co.,  66  Minn.  252,  68  NW  1083. 

Miss. — Tazoo,  etc.,  R.  Co.  v.  Hum- 
phrey, 83  Miss.  721,  36  S  154. 

Mo, — Walt  V.  Omaha,  etc.,  R.  Co., 
166  Mo.  612,  65  SW  1028;  Allison  v. 
St.  Louis,  etc..  R.  Co.,  167  Mo.  A.  72, 
137  SW  896;  Pickell  v.  St.  Loula.  etc., 
R.  Co.,  149  Mo.  A.  648,  129  SW  727; 
Russell  V.  Qulncy,  etc.,  R.  Co.,  125 
Mo.  A.  441.  102  SW  613;  Young  v. 
Missouri  Pac.  R.  Co.,  (A.)  84  SW  175, 
113  Mo.  A.  636.  88  SW  767;  Portu- 
chek  v.  Wabash  R.  Co.,  101  Mo.  A. 
62.  74  SW  368:  Erwin  v.  Kansas  City, 
etc.,  R.  Co.,  94  Mo.  A.  289.  68  SW 
88;  Dorsey  v.  Atchison,  etc,  R.  Co., 
83  Mo.  A.  528;  Guffey  v.  Hannibal, 
etc.,  R.  Co..  53  Mo.  A.  462. 

N.  C— Usury  v.  Watklns.  162  N. 
C.  760,  67  SE  926;  Marable  v.  South- 
em  R.  Co..  142  N.  C.  557,  66  SB  356. 

Okl. — St.  Louis,  etc.,  R.  Co.  v.  Oos- 
nell.  23  Okl.  688,  101  F  1126.  22  LRA 
NS  892. 

S,  C, — Steele  v.  Southern  R.  Co.,  55 
S.  C.  389,  33  SE  609,  74  AmSR  756. 

Tenn. — Felton  v.  Horner,  97  Tenn. 
579.  87  SW  696. 

Tex. — Lewis  v.  Texas,  etc.,  R,  Co., 
(Civ.  A.)  124  SW  1006;  Herring  v. 
Galveston,  etc..  R.  Co.,  (Civ.  A.)  108 
SW  977  [writ  of  error  dism  102  Tex. 
100,  113  SW  621];  Missouri,  etc..  R. 
Co.  v.  Schroeder,  44  Tex.  Civ.  A.  47, 
100  SW  808;  Texas,  etc.  R.  Co.  v. 
Bump,  43  Tex.  Civ.  A.  297,  95  SW 
29;  Mullen  v.  Galveston,  etc..  R.  Co., 
(Civ.  A.)  92  SW  1000. 

"Va. — Southern  R.  Co.  v.  Dawson,  98 
Va.  577.  36  SE  996. 

"When  a  passenger  takes  passage 
upon  a  freight  tram  he  assumes  the 
risks  reasonably  and  necessarily  In- 
cident to  carriage  by  that  method  of 
travel."  Block  v.  Chicago,  etc.,  R. 
Co..  132  Minn.  118,  119.  166  NW  1072. 

"A  passenger  riding  in  a  freight 
train  or  a  mixed  train  must  be 
deemed  to  assume  all  the  Inconvenl- 
encea  and  risks  usually  and  reason- 
ably Incident  to  transportation  or 


travel  on  such  trains,  and  is  not  en- 
titled to  Insist  upon  having  the  same 
care  and  attention  that  he  might 
Justly  demand  upon  a  regular  pas- 
senger train."  4  Elliott  Railroads 
!  1629  Iq-aot  Rodgers  v.  Choctaw, 
etc,  R.  Co.,  76  Ark,  620,  528.  89 
SW  468.  lis  AmSR  102,  1  LRANS 
11461. 

[a]      mdver    of  vreoaattouu— 

Where  a  passenger  chooses  to  be 
transported  on  a  train  not  adapted 
to  passenger  service,  such  as  a 
freight  or  a  logging  train,  while  he 
does  not  waive  the  carrier  s  duty  of 
due  care  with  respect  to  his  safety, 
he  does  waive  all  precaution,  whether 
in  equipment  or  operation,  which  is 
Inconsistent  with  the  ordinary  use 
and  conduct  of  entib  a  train,  and  as- 
sumes the  risk  of  injury  from  acci- 
dent Incident  to  such  train  when 
equipped  and  operated  In  the  usual 
way.  Lawrence  V.  Kaul  Lumber  Co., 
171  Ala.  300,  65  S  111. 

Asninmtloa  of  zlsk  of  ordlnanr 
Jara  on  CMAt  or  mixed  train  see 
supra  S  13877 

23.  A1a.~Southern  R,  Co.  v.  Crow- 
der,  130  Ala.  266.  30  S  692. 

CaJ. — Roberts  v.  Sierra  R,  Co..  14 
Cal.  A.  180,  111  F  619.  627  (explosion 
of  dynamite  car  throu|}i  negligence 
of  carrier). 

Ind. — Indiana,  etc,  R.  Co.  v.  Mas- 
terson.  16  Ind,  A.  323,  44  NE  1004. 

Ky. — Louisville,  etc.,  R.  Co.  v, 
Campbell,  122  SW  848. 

Mich. — Moore  v.  Saginaw,  etc.,  R. 
Co..  116  Mich.  103.  72>IW  1112. 

Minn. — Kloppenburg  v.  Minneap- 
olis, etc.,  R.  Co.,  123  Minn.  178,  143 
NW  322. 

Mo. — Allison  V,  St.  Louis,  etc.  R. 
Co..  167  Mo.  A.  72.  137  SW  896. 

N.  T. — Jones  v.  New  York  Cent., 
etc.,  R.  Co..  48  App.  Div.  470,  61  NYS 
721. 

N.  C. — Coon  V.  Southern  R.  Co..  171 
N.  C.  759.  88  SE  610. 

Or. — Harvey  v.   Deep  River  Log- 

Elng  Co.,  47  Or.  583,  90  P  601,  12 
RANS  131. 

Tex. — Texas  Mexican  R.  Co.  v. 
Wilson,  (Civ.  A.)  186  SW  666;  Texas, 
etc.,  R.  Co.  V.  Adams,  32  Tex.  Civ.  A. 
112,  72  SW  81. 

84.  Kloppenburg  v.  Minneapolis, 
etc,  R.  Co.,  123  Minn.  173,  143  NW 
322;  Suttle  v.  Southern  R.  Co.,  160 
N.  C.  668,  64  SB  778;  McGregor  v. 
Great  Northern  R.  Co..  81  N.  3.  471, 
154  NW  261. 

25.  Ind. — Lake  Shore,  etc.,  R.  Co. 
V.  Teeters,  166  Ind.  335,  77  NE  599. 
6  LRANS  426  faff  (A.)  74  NB  1014], 

Mass. — Heyward  v.  Boston,  etc.,  R. 
Co..  169  Mass.  466.  48  NE  773. 

Minn. — Kloppenburg  v.  Minneapo- 
lis, etc,  R.  Co.,  128  Minn.  173,  143 
NW  322. 

Nebr. — Chicago,  etc.,  R.  Co.  v. 
Troyer,  70  Nebr.  294,  103  NW  680,  70 
Nebr.  287,  97  NW  308;  Omaha,  etc, 
R.  Co.  V.  Crow,  54  Nebr.  747,  74  NW 
1066,  69  AmSR  741;  Missouri  Fac. 
R.  Co.  V.  Tietken,  49  Nebr.  ISO,  68 
NW  336,  69  AmSR  626. 

N.  D. — McGregor  v.  Great  North- 
ern R.  Co.,  31  N.  D.  471,  164  NW  261. 

[a]  A  person  traveling  on  a 
fValgvt  train  on  a  stook  sliupar^ 
pass  assumes  such  risks  and  Incon- 
venlencea  as  are  incident  to  the  meth- 
ods employed  by  the  company  In  the 
operation  of  Its  freight  trains,  and, 
as  thus  modified,  the  liability  of  the 
railroad  company  to  such  shipper  for 
personal  Injuries  through  negligence 
Is  that  of  a  carrier  for  hire.  Chi- 
cago, etc.,  R.  Co.  V.  Troyer.  70  Nebr. 
298.  103  NW  6S0./TIV  Nebr.  287,  97 
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on  such  a  train  assumes  no  greater  rUk  than  does 
a  passenger  on  an  ordinary  passenger  train.*" 

OTorcrowded  car.  It  lias  been  held  that  a  pas- 
senger riding  on  an  overcrowded  oar  assumes  the 
resulting  inconvenience"  and  increased  risk;''  bat 
there  is  authority  to  the  contrary.*' 

[$  1508]  b.  Standing  in  Car."  A  passenger  is 
not  justified  in  incurring  the  risk  incident  to  stand- 
ing in  a  car,  and  thus  subjecting  himself  to  injury 
from  jerks  and  jars  which  would  not  imperil  his 
safety  if  he  were  properly  seated,  and  this  may 
constitute  contributory  negligence,'^  particularly 
where  he  does  so  in  violation  of  a  warning  posted 
in  a  prominent  place  in  the  car  or  given  by  an  em- 


ployee in  charge  thereof."^  In  as  much,  however, 
as  it  is  not  generally  praotioable  or  usual  in  the 
course  of  the  business  to  require  passengers  to 
remain  in  a  seat  without  moving,  from  the  ban- 
ning to  the  ^nd  of  a  journey,  it  is  properly  a  ques- 
tion of  fact  whether,  under  the  circumstances,  a 
passenger  is  n^l^^nt  in  standing  in  a  car  while  it 
is  in  motion."  At  any  rate  when  the  car  is  crowded 
so  that  passengers  cannot  all  be  accommodated  with 
seats,  it  is  not  ncgligeut  for  a  passenger  to  stand, 
if  he  takes  proper  precautions  in  doing  so." 

Failure  to  take  seat  before  starting  of  train  or 
car.  It  has  been  held  that,  if  a  train  stops  a  rea- 
sonable time  at  the  station  to  allow  passengers  to 


ae.  Reber  v.  Bond^SS  Feid.  822; 
Ohio  Valley  R.  Co.  v.  Watson.  93  Ky. 
6S4,  21  SW  244,  14  KyL  6tl,  40  Am 
SR  211.  19  LRA  310  and  note. 

87.  Lobner  v.  Metropolitan  St.  R. 
Co..  79  Kan.  811,  101  P  463.  21  LRA 
NS  972. 

28.  Sealfl  v.  Boston  Kl.  R.  Co..  214 
Mass.  69.  100  NB  1020;  HcCumber  v. 
Boston  El.  R.  Co.,  807  Maes.  66ft,  93 
898,  32  L.RANS  476. 

Cb]  a  rtrwt  oar  paMMUtw  who 
voluntarily  enters  a  crowped  car, 
knowing  uiat  she  cannot  set  a  seat 
and  may  have  to  stand  tn  the  ves- 
tibule, assumes  any  risk  of  injury 
Incident  to  the  crowded  condition  of 
the  car,  ineludlnir  the  risk  from 
alighting  temporarily  to  enable 
other  passengers  to  leave  the  car, 
even  though  she  is  not  negligent  in 
entering  It.  McCumber  v.  Boston  Kl, 
R.  Co..  £07  Mass.  6S9.  93  NB  698,  82 
LRANS  475. 

39.  St.  Louis  Southwestern  R  Co. 
V.  Tittle.  (Tex.  Civ.  A.)  116  SW  640: 
Ward  V.  Chicago,  etc.,  R.  Co.,  102 
Wis.  215.  78  NW  442. 

[a]  XnowleOff*  of  oondltioiis, — A 
passenger,  without  knowledge  of  the 
crowded  condition  of  a  train,  has  the 
right  to  assume  that  the  carrier  has 
done  its  duty  to  provide  suflUclent 
accommodations.  St.  Louis  South- 
western R.  Co.  V.  Tittle.  (Tex.  Civ. 
A.)  116  SW  640. 

30.  Prepariag-  to  leave  ooavejaaoe 
befOE*  it  stops  see  supra  |  1497 

81.  Ark. — Krumm  v.  St.  Louis, 
etc..  R.  Co..  71  Ark.  690.  76  SW  1075. 

Ga. — East  Tennessee,  etc.,  R.  Co. 
V.  Green,  95  Ga.  736.  22  SE  658. 

Mich. — Mlnock  v.  Detroit,  etc.,  R. 
Co.,  97  Mich.  425.  66  NW  780. 

N.  T. — Do  Soucy  v.  Manhattan  B. 
Co.,  16  NYS  108. 

N.  C— Asbury  v.  Charlotte  Elec- 
tric R.  etc.,  Co.,  125  N.  C.  6G8.  34  SE 
664:  Wallace  v.  Western  North  Caro- 
lina R.  Co.,  98  N.  C.  494,  4  SB  608,  2 
AmSR  34«. 

Pa. — Whipple  v.  West  Philadelphia 
Pass.  R.  Co..  11  Phila.  345. 

R.  I. — Cottrell  v.  Pawtucket  St.  R. 
Co..  27  R.  I.  665,  65  A  269. 

[a]  A  railroad  oompanr  baa  a 
Tint  to  expect  that  passenaws  will 
■it  In  the  oars  until  stations  are 
called,  as  is  the  common  custom  on 
railroads,  or.  If  they  do  not,  that 
they  will  inform  themselves  of  their 
whereabouts,  Mlnock  v.  Detroit,  etc., 
R.  Co..  97  Mich.  426.  66  NW  780. 

[b]  Wliere  a  passeiver  was  seated 
at  the  time  of  bis  injury  by  the  de- 
railment of  a  street  car  in  which  he 
was  riding,  the  question  of  contribu- 
tory negligence  does  not  arise.  Ram- 
son  V.  Metropolitan  St.  R.  Co.,  78 
App.  DIv.  101.  79  NYS  688  [a(f  177 
N.  Y.  578  mem.  69  NB  1129  mem]. 

sa..  St.  Louis  Southwestern  H.  Co. 
V.  Wyman,  119  Ark.  530,  178  SW  423; 
St.  Louis,  etc.,  R.  Co.  v.  Harmon,  85 
Ark.  503,  109  SW  295;  Abelson  v.  St. 
Louis,  etc.,  R.  Co..  84  Ark.  181,  105 
SW  81;  Krumm  v.  St.  Louis,  etc.,  R. 
Co..  71  Ark.  690.  76  SW  1076;  Jack- 
eon  V.  Philadelphia  Tract.  Co..  182 
Pa.  104.  37  A  827. 

[a]  Standing'  In  oaboosey — One 
standing  In  the  caboose  of  a  moving 


freight  train,  which  contained.  In  a 
prominent  position,  a  warning  to  pas- 
sengers against  standing  while  the 
train  was  In  motion,  was  guilty  of 
negligence  contributory  to  his  In- 
Jury,  and  barring  a  recovery  there- 
for, although  he  had  risen  to  get  a 
drink  and  was  waiting  for  the  water 
to  be  cooled.  Krumm  v.  St.  Louis, 
etc..  R.  Co..  71  Ark.  690.  76  SW  1075. 

Tlolattoas  of  regnlatloBs  and  dl- 
raotloss  rensrallir  see  supra  B  1487. 

38.  Ark. — Louisiana,  etc.,  R.  Co. 
V.  Willis,  108  Ark.  477,  168  SW  114, 
60  LRANS  441  and  note;  Pasley  v. 
St.  Louis,  etc.,  R.  Co.,  83  Ark.  22,  102 
SW  387.  13  AnnCas  121. 

Oa.— Gardner  v.  Waycrosa  Air- 
Line  R.  Co.,  87  Ga.  482,  26  SB  334, 
64  AmSR  436. 

Ind. — ^Winona,  etc..  R,  Co.  v.  Rous- 
seau, 48  Ind,  A.  248.  98  NB  84.  1028. 

Kan. — St.  Louis,  etc.,  R.  Co.  v. 
Burrows,  62  Kan.  89,  61  P  439. 

Ky. — Louisville,  etc..  R.  Co.  v. 
Yowell,  10  Kyli  «1. 

Mass. — Parnon  v.  Boston,  Mc,  R. 
Co..  180  Mass.  212,  62  NB  264. 

Mo. — Harris  v.  Hannibal,  etc,  R. 
Co.,  89  Mo.  233,  1  SW  826,  68  AmR 
111  and  note. 

N.  Y.— Grlfflth  V.  Utica,  etc.,  R.  Co., 
17  NYS  692  [aff  187  N.  Y.  666  mem, 
33  NE  339  mem], 

N.  C— Tillett  V.  Norfolk,  etc.,  R. 
Co..  118  N.  C.  1031,  24  SE  111. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Bell,  98 
Tex.  «34.  57  SW  939. 

Wash. — Lane  v.  Spokane  Falls,  etc., 
R.  Co..  21  Wash.  119,  57  P  367,  76 
AmSR  821.  46  LRA  153. 

Wis. — Harden  v.  Chicago,  etc.,  R. 
Co.,  102  Wis.  213,  78  NW  424. 

Ont. — Hutchinson  v.  Canadian  Fac. 
R.  Co.,  17  Ont.  347  tapp  diam  16 
Ont.  A.  429]. 

[a]  Btuidlnf  in  elosst;  sndden 
Jers  of  train. — Where  a  passenger 
while  standing  In  the  closet  of  a 
passenger  car,  is  thrown  against  a 
stepladder,  leaning  against  the  wall 
of  the  closet,  by  a  sudden  lurch  of 
the  train,  in  consequence  of  which 
he  falls  against  the  window,  break- 
ing the  glass  and  Injuring  his  eye 
and  face,  such  facts  do  not  raise  the 
Issue  of  contributory  negligence.  St. 
Louis  Southwestern  R.  Co.  v.  Smith, 
38  Tex.  Civ.  A.  507.  86  SW  943. 

[bl  Standing  In  frel^t  train. — 
fl)  The  fact  that  a  passenger  on  a 
freight  train  Is  standing  up  when 
he  IS  Injured  by  a  sudden  Jerk  or 
Jar  of  the  train  does  not  make  htm 
guilty  of  contributory  negligence  as 
a  matter  of  law.  St.  Louis,  etc.,  R. 
Co.  V.  Hartung.  96  Ark.  220,  128  SW 
1025:  St.  Louis,  etc.,  R.  Co.  v.  Gil- 
breath.  87  Ark.  672,  113  SW  200;  St. 
Louis,  etc.,  R.  Co.  V.  Burrows,  62 
Kan.  89,  61  P  439:  LouiRville.  etc., 
R.  Co.  V.  Yowell,  10  Ky.  721;  Wallace 
V.  Western  North  Carolina  R.  Co., 
101  N.  C.  464,  8  SE  166  (holding  that, 
where  a  freight  train  had  stopped, 
and  by  reason  of  heavy  Jolts  and 
Jars  a  passenger  who  was  standing 
up  In  the  car  for  the  purpose  of 
picking  up  an  overcoat  for  a  friend 
was  thrown  down  and  his  thigh  bone 
broken,  and  there  was  some  evidence 
tending  to  show  that  the  locomotive 
was  overloaded,  and  that  the  train 


was  carelessly  managed,  it  was  error 
to  instruct  the  Jury  that  plaintiff 
was  guilty  of  contributory  negli- 
gence); Texas,  etc..  R.  Co.  v.  Adams, 
82  Tex.  C^v.  A.  112,  72  SW  81; 
Chicago,  etc..  R.  Co.  v.  Buie,  31  Tex. 
Civ.  A.  664,  73  SW  868  (holding  that 
the  fact  that  a  passenger  on  a 
freight  train  was  standing  up  in  the 
caboose  without  holding  on  to  any- 
thing when  he  was  injured  by  belnK 
thrown  to  the  floor  by  the  shook 
caused  by  the  backing  up  of  the 
train  to  make  a  coupling  did  not,  as 
a  matter  of  law,  make  him  guilty  of 
contributory  negligence).  (2)  "As 
Jars  are  common  on  such  trains,  the 

gassenger  must  guard  against  them 
y  remaining  in  his  seat,  and  by  not 
unnecessarily  exposing  himself  to 
danger  from  sucn  Jars  and  Jerks. 
But,  as  tt  Is  tiresome  for  one  to 
take  a  long  Journey  on  a  train  with- 
out occasionally  arising  from  his 
seat,  and  as  matters  of  necessity  or 
convenience     frequently    Justify  a 

Fiassensrer,  even  on  a  freight  train, 
n  shifting  a  position  or  standing 
for  a  moment,  it  can  not  be  said  as 
a  matter  of  law  that  every  time  a 

?assenger  on  a  freight  train  arises 
rom  his  seat  he  is  guilty  of  neglt- 

frence.  It  is  only  when  his  standing 
s  so  protracted  or  so  uncalled  for 
that  the  court  can  say  as  a  matter 
of  law  that  It  was  unnecessary  and 
imprudent  that  the  question  of  his 
negligence  will  be  taken  from  the 
Jury."  Pasley  v.  St.  Louis,  etc.,  R. 
Co.,  83  Ark.  22.  25.  102  SW  387.  13 
AnnCas  121.  (3)  Where  a  passenger, 
riding  In  the  caboose  or  a  train, 
knew,  or  by  the  exercise  of  ordlnar>' 
care  could  ha^'e  known,  that  the 
train  had  stopped  to  do  some  switch- 
ing, and  by  the  exercise  of  ordInar>- 
care  could  have  known  that  a  part 
of  the  train  was  likely  to  be  backed 
against  the  part  to  which  the  caboose 
was  attached,  and  that  some  concus- 
sion or  Jar  would  be  likely  to  be 
produe«d  in  the  caboose,  but  who. 
withoat  thinking  about  the  approach- 
Ing  of  the  cars,  and  without  paying 
any  attention  to  whether  the  cars 
were  approaching,  left  his  seat  and 
stood  up  tn  the  car.  and  was  thrown 
down  and  Injured,  when  h*  would 
not  have  been  had  he  kept  his  seat 
or  resumed  it  before  the  cars  atrnck, 
he  was  guilty  of  such  contributory 
negligence  as  barred  his  recovery 
avalnst  the  railroad  for  the  injuries. 
Harris  v,  Hannibal,  etc,  R.  Co.,  89 
Mo.  233,  1  SW  326.  68  AmR  111: 
Gabriel  v.  St.  Louis,  etc,  R.  Co.,  136 
Mo.  A.  222.  115  SW  3;  Hutchinson  v. 
Canadian  Pac.  R.  Co..  17  Ont.  347 
[app  dlsm  16  Ont.  A.  429]. 

34.  U.  S. — Trumbull  v.  Erlckaon. 
97  Fed.  891.  38  CCA  686. 

Ark. — Louisiana,  etc.,  R.  Co.  v. 
Willis.  108  Ark.  477,  158  SW  114,  50 
LRANS  441  and  note. 

Conn. — Kebbee  v.  Connecticut  Co.,  8S 
Conn.  641,  84  A  329,  AnnCasl91SC  167. 

III. — Ruch  V.  Aurora,  etc.,  R.  Co.. 
160  III.  A.  329  [petition  stricken  out 
for  certiorari  S4YI1I.  474,  90  NE  924]. 

Mo. — Allison  V.  St.  Louis,  etc.,  R. 
Co..  157  Mo.  A.  78,  137  SW  S9«: 
Tlckell  V.  St.  Louis,  etc,  R.  Co.,  149 
Mo.  A.  648,  129  SW  737:  Holland  v. 
St.  Louis,  etc..  R  Co.,  106  Ho.  A.  117. 
79  SW  608. 


For  later  aasM,  dsrelogMemtg  and  ohaag—  in  the  law  lee  eumulatlv  Annotatlona,  sj^<t  UU^e^p^g^i^^g^^MbMr. 


§§  150a-1509] 


CAEBIEES 


[IOC.  J.]  1137 


enter  the  cars,  and  a  reasonable  time  thereafter 
for  them  to  be  seated,  a  passenger  who  fails  to  sit 
down  and  is  thrown  down  and  injured  by  the  start- 
ing of  the  train  after  the  usaal  signal  is  sounded 
is  guilty  of  contributory  negligence;^  but  the  pas- 
senger may  act  on  the  presumption  that  he  will 
have  a  reasonable  opportmiity  to  take  a  seat  before 
the  car  is  moved." 

Standing  near  door.  Where  the  cireomstances 
are  such  as  to'  indicate  danger  in  so  doing,  it  may 
be  contributoiy  negligence  for  a  passenger  volun- 
tarily to  stand  near  the  door  of  the  ear,  whereby 
be  is  injured  by  reason  of  his  beiz^  thrown  tiinragh 


N.  T.— Butler  v.  New  York  City  R. 
Co.,  109  App.  Div.  668,  9«  NYS  264; 
QrOtsch  V.  Stelnway  R.  Co.,  19  App. 
Dlv.  130,  46  NTS  1075;  Pollard  v.  New 
York,  etc..  R  Co..  20  N.  Y.  Super  437. 

[aj  A  pua«Bf«r  on  an  open  steMt 
ou,  who  voluntarily  rides  standing 
between  two  seats,  assumes  the  man- 
ifest Inconveniences  and  risks  Inci- 
dent to  the  proper  operation  of  the 
car;  but  in  so  ridlnK  ne  Is  not  eulUy 
of  such  contributory   negligence  as 

?revent8  recovery  for  Injury  resulting 
rom  the  negligent  operation  of  the 
car.  Kebbee  v.  Connecticut  Co.,  8& 
Conn,  641,  84  A  329,  AnnCasl913C  167. 

rbj  SsrxMderlnf  M«t  to  anotliar. 
— It  cannot  be  held,  as  a  matter  of 
law.  that  a  passenger  in  a  crowded 
railroad  car.  oy  surrendering  his  seat 
to  one  less  able  to  stand  than  him- 
self, la  guJlly  of  negligence  which 
precludes  his  recovery  for  an  Injury 
received  through  the  negligence  of 
the  carrier,  although  such  Injury 
would  not  have  been  received  had 
he  retained  his  seat.  Trumbull  v. 
Erickson,  97  Fed.  891,  38  CCA  636. 

tc]  Crowdad  oabooaa- — ^Where  the 
oose  of  a  freight  train  carrying 
passengers  was  so  full  when  plaintiff 
boarded  it  that  plaintiff  could  not 
get  a  seat,  he  was  not  negligent 
merely  because  he  stood  in  Uie  aisle. 
TIckefl  V.  St.  Louts,  etc.,  R.  Co.,  149 
Mo.  A.  648,  129  SW  727. 

[d]  Standltv  wltilumt  taUug  lioU 
of  ■trap.^Wh ether  a  passenger  was 
guilty  of  contributory  negligence  in 
standing  in  a  crowded  street  car 
without  having  hold  of  a  strap  wa? 
a  question  for  the  jury.  Butler  v. 
New  York  City  R.  Co.,  109  App.  Div. 
668.  96  NYS  264. 

38.  Macon,  etc,  R.  Co.  v.  Moore, 
108  Ga.  84,  33  SE  889;  International, 
etc.,  R,  Co.  V.  Copeland,  60  Tex.  325. 
But  see  CutcIlfT  v.  Birmingham  R., 
etc.,  Co.,  148  Ala.  108,  41  S  873  (hold- 
ing that,  where  an  injury  to  a  street 
car  passenger  was  alleged  to  have 
resulted  from  defendant^  negligence 
in  starting  the  car  with  a  sudden  and 
unusual  jerk,  plaintiff  was  not  guilty 
of  contributory  negligence,  as  a  mat- 
ter of  law.  in  falling  to  take  a  seat 
before  the  car  started,  although 
there  was  time  so  to  do  and  there 
were  vacant  seats);  Louisiana,  etc.. 
R.  Co.  V.  Willis,  108  Ark.  477,  1B8 
SW  114,  50  LRANS  441  and  note; 
United  R.  etc.,  Co.  v,  Riley,  109  Md. 
327,  71  A  970  (holding  that,  where 
plaintiff  boarded  a  car  at  night,  while 
the  car  was  either  standing  still  or 
had  not  moved  perceptibly,  and  was 
Injured  by  the  car  being  struck  from 
behind  by  a  runaway  car,  either 
while  he  was  in  the  act  of  entering 
or  while  he  had  stopped  on  the  plat- 
form momentarily  with  a  view  to 
going  Inside  as  soon  as  the  car 
started,  or  with  the  Intention  of  re- 
maining on  the  platform,  plaintiff 
was  not  negligent,  nor  did  he  assume 
the  risk  of  the  collision  by  being  on 
the  platform  after  having  an  oppor- 
tunity to  go  Inside  the  ear):  weeks 
V.  Boston  El.  R.  Co.,  190  Mass.  663. 
77  NB  654  (holding  that,  in  an  action 
against  a  street  railroad  for  injuries 
to  plaintiff's  Intestate,  daused  by  the 
sudden  starting  of  defendant's  car 
with  a  Jerk,  thereby  throwing  intes- 
tate down,  the  fact  that  after  de- 
ceased entered  the  car  she  walked 
up  the  aisle  Ave  or  six  feet  before 
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the  car  started  did  not  preclude  the 
jury  from  finding  that,  in  proceed- 
ing toward  the  front  of  the  car,  de- 
cedent was  exercising  ordinary  care, 
even  if  she  did  pass  an  empty  seat 
which  she  could  have  taken). 

36.  Moore  v.  Saginaw,  etc.,  R.  Co., 
119  Mich.  613.  78  NW  666. 

[a]  Tku,  on  entering,  on  invitation 
of  the  carrier,  a  car  from  which  the 
engine  Is  detached,  the  passenger 
has  a  right  to  select  any  seat  that  he 
chooses,  and  may  presume  that  he 
will  have  time  so  to  do  before  the 
engine  la  backed  against  the  car  in 
such  a  manner  as  to  endanger  him 
unless  he  Is  sitting  down.  Moore  v. 
Saginaw,  etc,  R.  Co.,  119  Mlcb.  613, 
78  NW  666. 

37.  Thompson  v.  Duncan.  76  Ala. 
334 ;  Foley  v.  Boston,  etc,  R.  Co.. 
193  Mass.  382,  79  NB  766,  7  LRANS 
1076;  Gee  v.  Metropolitan  R.  Co..  L. 
R.  8  Q.  B,  161:  ■vKirburton  v.  Mid- 
land R.  Co.,  21  L.  T.  Rep.  N.  S.  836. 
Compare  Allison  v.  St.  Louis,  etc., 
R.  Co.,  167  Mo.  A.  72.  137  SW  896 
(holding  that,  where  all  the  seats  of 
a  passenger  coach  of  a  mixed  train 
were  occupied,  and  passengers  were 
required  to  occupy  the  aisle,  and  a 
female  passenger  stood  near  the  end 
of  the  car,  holding  to  the  door  cas- 
ing to  make  her  position  secure,  and, 
while  coupling,  the  coach  was  Jolted, 
and  she  was  thrown  on  the  floor  and 
injured,  she  was  not,  as  a  matter 
of  law,  guilty  of  contributory  negli- 
gence). 

38.  U.  S. — Columbia,  etc^  R.  Co. 
v.  Means,  136  Fed.  83,  68  CCA  661; 
Chicago,  etc.,  R.  Co.  v,  Myers,  SO 
Fed.  861,  25  CCA  486:  Bronson  v. 
Oaken,  76  Fed.  734,  23  CCA  620. 

Ala. — Birmingham  R.,  etc.,  Co.  v. 
James,  121  Ala.  120,  26  S  847. 

Ark. — St.  Louis,  etc,  R.  Co.  v. 
Bllllngsley,  79  Ark.  336,  96  SW  367. 

Cal. — McCurrle  v.  Southern  Pac.  R. 
Co.,  122  Cal.  668,  66  F  324. 

Fla. — Atlantic  Coast  Line  R.  Co.  v. 
Crosby,  62  Fla.  400.  43  S  318. 

III. — North  Chicago  St.  R.  Co.  v. 
Baur.  79  111.  A.  121  [aff  179  III.  126, 
53  NE  668.  46  LRA  108J;  Lavia  v. 
Wisconsin  Cent.  R.  Co.,  54  111.  A.  636. 

Ind. — Indiana,  etc,  R.  Co.  v.  Mas- 
terson,  16  Ind.  A.  323.  44  NE  1004. 

La. — Lancon  v.  Morgan's  Louisiana, 
etc,  TL.  etc.  Co.,  127  La-  I,  63  S  366. 

Md. — Baltimore,  etc,  Turnp.  Road 
v.  Leonhardt,  66  Md.  70,  6  A  346. 

Minn. — Blondel  v.  St.  Paul  City  R. 
Co..  66  Minn.  284,  68  NW  1079. 

Mo. — Abernathy  v.  Lusk,  (A.)  182 
SW  1049;  Condy  v.  St.  Louis,  etc., 
R.  Co.,  13  Mo.  A.  588  faff  85  Mo.  79]. 

N.  J. — Burr  v,  Pennsylvania  R.  Co., 
64  N.  J.  L.  30.  44  A  845. 

N.  Y.— Piper  V.  New  York  Cent., 
etc.  R.  Co.,  89  Hun  76.  34  NYS  1072; 
Farrell  v.  Houston,  etc,  R.  Co.,  4 
NYS  697. 

N.  C. — Suttle  V.  Southern  R.  Co., 
160  N.  C.  668.  64  SE  778. 

Tenn. — Felton  v.  Homer,  97  Tenn. 
579.  37  SW  696. 

Tex. — Sturdivant  v.  Ft.  Worth,  etc., 
R.  Co..  (Tlv.  A.)  27  SW  170. 

[a]  Where  a  paisen^er  left  his 
SMt  to  plok  np  a  paokag*  belonging 
to  him,  and  was  thrown  down  and 
Injured,  he  waw  not  guilty  of  contrib- 
utory negligence.  Condy  v.  St.  Louis, 
etc.,  R.  Co..  13  Mo.  A.  688  [aff  85  Mo. 
791. 

lb]    n  to  ihm  dvljr  of  passengw 


the  door  and  from  the  ear." 

1509]  c.  Ohanginc  Position.  It  is  not  m^li- 
gence  per  se  for  a  passenger  to  move  from  one  part 
of  the  car  to  another  while  it  is  in  motion;  but 
whether  or  not  it  is  negligence  depends  on  the  cir- 
cumstances of  the  case  and  is  usually  a  question  of 
fact  for  the  jury."*  But  if  a  passenger  leaves  the 
place  provided  for  him  and  unnecessarily  goes  to  a 
place  of  greater  danger,  he  assumes  the  risk,'^  and 
cannot  excuse  himself  on  the  plea  that  he  or  others 
believed  it  to  be  safe.*°  And  if  he  fails  to  exercise 
snob  care  and  prudence  as  is  required  by  the  addi- 
tional risk  which  he  inenrs  in  moving  about,  he  is 

to  follow  the  xwuionaDIe  liuitniotloiis 

and  to  rely  on  the  Judgment  of  those 
in  charge  of  a  street  car  in  regard  to 
moving  from  one  part  of  the  car  to 
another,  unless  It  Is  apparent  that 
such  movement  would  be  attended 
with  danger.  Tarr*  Hauto  Klectrio 
R.  Co.  V.  Lauer,  XI  Ind.  A.  468,  52 
NB  703. 

[c]     WUU  train  •tKndiag  BtilL— 

(1)  A  passenger  on  a  mixed  train, 
who  leaves  his  seat  In  the  coach  to 

tret  a  drink  of  water  while  the  coach 
s  standing  still,  and  while  cars  are 
being  shifted,  is  not  guilty  of  con- 
tributory negligence  precluding  a  re- 
covery for  injuries  received  by  the 
coach  receiving  an  unusual  and  sud- 
den Jolt  by  shifting  cars.  St.  Louis, 
etc.,  R.  Co.  v.  Bllllngsley,  79  Ark. 
816,  96  SW  357;  Suttle  v.  Southern 
R.  Co.,  160  N.  C.  668.  64  SB  778.  (2) 
To  go  on  the  platform  of  a  car  while 
the  train  Is  standing  at  a  regular 
stopping  place  is  not  negligence  as  a 
matter  of  law,  McCurrle  v.  Southern 
Pac.  R.  Co.,  122  Cal.  658,  562,  65  P 
324  (where  the  court  aald:  "It  cannot 
be  said  as  a  matter  of  law  that  the 
plaintiff,  -by  leaving  his  seat  after  the 
train  had  stopped,  and  attempting  to 
go  to  the  platform  for  the  purpose 
of  meeting  nis  son,  was  guilty  of  any 
negligence  which  contributed  to  his 
injury");  Atlantic  Coast  Line  R.  Co. 
V.  Crosby,  62  Fla.  400,  43  S  318  (hold- 
ing also  that  the  causes  which  may 
justify  a  passenger,  without  the  Im- 
putation of  fault  on  his  part,  as 
against  the  carrier.  In  leaving  hie 
seat  and  going  outside  the  car  and 
occupying  temporarily  a  position  on 
the  platform  while  the  cars  are 
standing  still,  depend  on  the  occasion 
and  circumstances  which  induce  or 
Impel  him  so  to  do).   (3)  Where  a 

Sassenger,  knowing  the  purpose  of 
rop  doors  on  the  platform  of  a  ves- 
tibuled  train  and  of  the  reasonable 
use  of  the  same  while  the  train  was 
at  a  station,  left  the  coach  she  bad 
boarded  and  went  on  the  platform 
for  the  sole  purpose  of  standing 
there  while  the  train  was  at  the 
station,  and  she  was  Injured  by  fall- 
ing down  the  steps  because  the  drop 
floor  was  raised  and  because  of  the 
absence  of  a  light,  she  was  negli- 
gent, precluding  a  recovery;  she  as- 
sumed the  risk  of  Injury,  although 
the  carrier  knew  that  passengers 
habitually  resorted  to  the  platform, 
where  the  carrier  did  not  acquiesce 
therein  by  keeping  the  drop  door 
down  at  Btatlons.  clanton  v.  South- 
ern R.  Co..  1S6  AU.  486,  61  S  616,  27 
LRANS  26  S. 

[d}  limvtac  aaat  when  oar  »p- 
proaoUaff  tmvm, — A  passenger  on  an 
electric  car  who,  knowing  that  the 
car  was  approaching  a  sharp  curve 
at  a  high  rate  of  speed,  left  nls  seat 
and  spoke  to  the  conductor  In  the 
vestibule  was  not,  as  a  matter  of 
law,  guilty  of  negligence  contribut- 
ing to  injuries  received  by  being 
thrown  against  the  side  of  the  car 
when  the  curve  was  reached,  since 
he  had  a  right  to  presume  that  the 
speed  would  be  slackened  before  the 
car  arrived  at  that  point.  Blondel 
V.  St.  Paul  City  R.  Co.,  66  Minn.  284, 
68  NW  1079. 

39.  Chicago,  etc.,  R.  Co.  v.  Myers. 
80  Fed.  3G1,  26  CCA  486. 

4W.  Chicago,  etc,  R.  Co.  y,  Myon, 
SO  Fed.  161,  26  CCA  489^  1 
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guilty  of  contributory  negligeilce.** 

Temporarily  leaving  car.  A  passenger  is  not 
required  to  remain  aboard  a  train  until  he  reaches 
his  destination,  but  may  at  regular  stopping  places 
leave  the  train  for  refreshment,  exercise,  or  for  any 
other  purpose  not  inconsistent  with  his  character  as 
a  passenger,  provided  he  ezeroisea  due  care  and 
prudence  in  doing  so.*' 

Passing  from  one  car  to  anoUier.  Whether  a  pas- 
senger is  guilty  of  contributory  negligence  in  pass- 
ing from  one  car  of  a  moving  train  to  another 
depends  on  the  circumstances  of  the  particular  case, 
and  it  is  not  negligence  per  se  for  him  so  to  do, 


particularly  where  the  cars  are  vestibnled."  A  pas- 
senger while  voluntarily  passing  from  one  car  to 
another  assumes  the  risk  of  injury  caused  by  the 
ordinary  movement  of  a  train  of  good  construction 
and  repair  over  a  track  in  good  condition,*'  and 
will  be  guilty  of  contributory  n^ligence  if  he  fails 
to  exercise  ordinary  care  and  prudence  in  the 
attempt,"  as  where  he  voluntarily  attempts  to  pass 
at  a  time  wlien,  or  a  place  where,  it  is  unusually 
dangerous  for  him  so  to  da;*^  but  he  do^  not 
assume  any  risk  of  injury  resulting  from  the  car- 
rier's negligence." 
By  diz«ction  of  carrier.   Where  a  passec^er  in 


41.  Hodler  T.  Public  Service  R. 
Co.,  SB  N.  J.  346,  88  A  1071:  Burr 
V.  Pennaylvanla  R.  Co.,  64  N.  J.  L. 
to,  44  A  S4S. 

48.  St.  Louis,  etc.,  R.  Co.  v.  Glos- 
■up.  88  Ark.  226,  114  SW  247;  Texas, 
etc.,  R.  Co.  v.  Maylleld.  83  Tex.  Civ. 
A  416,  fi6  SW  942:  Missouri,  etc.,  R. 
Co.  V.  Overfleld,  19  Tex.  Civ.  A.  440, 
47  SW  684;  Southern  R.  Co.  v.  Smith, 
95  Va.  187,  28  SE  171. 

[a]  Thus,  where  a  passenger 
train  stops  at  a  station,  and  the 
passengers  are  Invited  to  alight,  and 
are  In  the  act  of  doing  so.  It  Is 
not  negllerence  for  a  passenger  who 
has  been  Informed  by  one  of  the 
train  officials  that  the  train  will 
stop  ten  or  fifteen  minutes  ttt  go 
temporarily  on  the  platform  of  the 
coach  to  greet  a  fnend,  and  bring 
her  Into  the  car.  Southern  R.  Co.  v. 
Smith.  SB  Va.  187.  28  SE  178. 

I^tavlng  Teblole  at  Imtenneaiate 
point  as  affeetbig  tlw  relation  of 
panenger  see  supra  SS  1061,  1062. 
'  43.  11.  S. — Boston,  etc.,  R.  Co.  v. 
Stockwell,  146  Fed.  BOB,  77  CCA  19: 
Northern  Pac.  R.  Co.  v.  Adams.  116 
Fed.  324,  54  CCA  196  [rev*  on  other 
groundB  192  U.  B.  440,  24  SCt  408,  48 
L.  ed.  613]. 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Oliver.  92  Ark.  432.  123  SW  662. 

D.  C. — McAfee  v.  Huldekoper,  9 
App.  35,  34  L.RA  720. 

Ga. — Auld  v.  Southern  R.  Co.,  136 
Ga.  266.  71  SB  426.  37  LRANS  618 
and  note;  Branan  v.  Southern  R. 
Co.,  136  Ga.  24,  68  SE  793;  Cotchett 
V.  Savannah,  etc,  R,  Co.,  84  Oa.  687, 
11  SB  BBS. 

111.— Hannibal,  etc..  R.  Co.  v. 
Martin.  Ill  111.  219:  Chicago,  etc.,  R. 
Co.  V.  Gates,  61  111.  A.  211  [aft  162 
111.  98.  44  NE  1118]. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Berg,  32  SW  616,  17  KyL  1105. 

Mass. — Snowden  v.  Boston,  etc.,  R. 
Co,,  161  Mass.  220,  20  NE  40. 

N.  Y. — Downs  V.  New  York  Cent. 
R.  Co.,  47  N.  Y.  83. 

Oh. — Cleveland,  etc.,  R.  Co.  v. 
Sfanson.  30  Oh.  St  4B1. 

Tex. — St.  Louis,  etc.,  R.  Co.  v. 
Neely.  45  Tex.  Civ.  A.  611,  101  SW 
481;  Galveston,  etc..  R.  Co.  v.  PatlHo. 
46  Tex.  Civ.  A.  672,  101  SW  492; 
Galveston,  etc.  R,  v,  Co.  v,  Morris. 
(Civ.  A.)  60  SW  813  [aff  94  Tex. 
BOB,  61  SW  709]. 

Va. — Chesapeake,  etCjj  R.  Co.  v. 
Clowes,  93  Va.  189,  24  SB  833. 

Wis. — Burt  v.  Douglas  County  St. 
R.  Co..  83  Wis.  229,  ^3  NW  447,  18 
LRA  479. 

ia]  Where  there  is  no  ml*  pro- 
Itlng  It,  It  Is  not  negligence  as 
a  matter  of  law  for  a  passenger  to 
pass  from  one  car  to  another  while 
the  train  is  In  motion.  St.  Louis, 
etc.,  R.  Co.  V.  Pollock,  93  Ark.  240, 
123  SW  790. 

[b]  Ooing  from  coach  for  white 
to  coach  for  colored  people. — It  Is 
not  contributory  negligence  for  a 
passenger  In  a  coach  reserved  for 
white  people  to  go  into  one  used  by 
negroes,  the  rules  separating  whites 
from  blacks  in  this  way  being  for 
the  segregation  of  the  races,  end  not 
for  the  safety  of  the  passengers. 
St.  Louis,  etc..  R.  Co.  v.  Evans.,  99 
Ark.  69,  137  SW  668. 


44.  V.  8.— New  York,  etc^  R.  Co. 
r.  Kllbr,  238  Fed.  ZB2,  147  CCA  2fi8. 

Ark. — St.  Louis,  etc.,  R.  Co.  v." 
Oliver.  92  Ark.  432,  12S  SW  662. 

Ind. — Pittaburrt,  etc.,  R.  Co.  v. 
Schepman,  <A)  82  NE  998  [rev  on 
other  grounds  171  Ind.  71,  84  NE 
9981. 

N.  J. — Rivers  v.  Pennsylvania  R. 
Co..  83  N.  J.  L.  613.  88  A  888  [rev  80 
N.  J.  L.  217,  7«  A  ^661. 

Pa. — Helm  v.  Philadelphia  etc.,  R. 
Co.,  20  Pa.  Dlst.  769. 

[a]  Testllnilsa  on  passenger  oars 
are  deslcned  to  maka  ft  saf*  for  pas- 
sengers to  pass  from  one  car  to  an- 
other, and  a  passenger  so  doing  Is 
not  as  a  matter  of  law  negligent. 
Pittsburgh.  etc„  R.  Co.  v.  Schepman, 
(Ind.  A.)  82  NE  998  [rev  on  other 
grounds  171  Ind.  71.  84  NE  988]. 

rb]  A  statvtozT  pcovlaloa  aralnst 
fftonr  on  the  plationn  of  a  ear,  pro- 
vided seats  are  furnished  Inside  the 
ear  sufficient  for  the  proper  accom- 
modation of  Its  passengers,  does  not 
preclude  recovery  for  Injury  to  a 
passenger  using  the  platform  of  a 
vestlbuied  train  to  go  to  the  next 
car  to  obtain  a  seat.  Kivers  v.  Penn- 
sylnnla  R.  Co.,  83  N.  J.  L.  513,  83  A 
883  [rev  80  N.  J.  L.  217.  76  A  465] 
(construing  General  Railroad  Law 
[1903]  t  391. 

46.  St.  Louis,  etc..  R.  Co.  v.  Pol- 
lock, 93  Ark.  240,  123  SW  790:  Auld 
V.  Southern  R.  Co.,  136  Ga.  266,  71 
SE  426,  37  LRANS  518;  Cnioate  v. 
San  Antonio,  etc.,  R.  Co.,  90  Tex.  82. 
36  SW  247.  37  SW  319;  San  Antonio, 
etc.  R.  Co.  V.  Choate.  it  Tex.  Civ. 
A  618,  56  SW  214. 

[a]  A  passenger  atappb^  front 
one  car  to  another  on  top  of  a  freight 
train  assumes  the  risk  In  so  domg. 
Neville  v.  St.  Louls  Merchant's 
Bridge  Terminal  R.  Co.,  168  Mo.  293, 
59  SW  123. 

46.  Ala. — Hill  V.  Birmingham 
Union  R.  Co..  100  Ala.  447.  14  S  201. 

III. — Galena,  etc.,  R.  Co.  v.  Yar- 
wood,  15  111.  468;  Elckhof  V.  Chicago, 
etc.,  R.  Co.,  77  111.  A.  198. 

La. — Bemiss  v.  New  Orleans,  etc., 
R.  Co..  47  La.  Ann.  1671.  18  S  711. 

Mass. — Snowden  v.  Boston,  etc.,  R. 
Co..  151  Mass.  220.  24  NE  40. 

Miss. — Dougherty  v.  Yazoo,  etc.. 
R.  Co..  84  Mias.  502,  36  S  699. 

N.  Y. — PI  pe  r  v.  New  York  Cent. , 
etc.,  R.  Co.,  156  N.  Y.  224,  50  NE  851. 
66  AmSR  559,  41  LRA  724. 

S.  C. — Hunter  v.  Atlantic  Coast 
Line  R.  Co.,  72  S.  C.  336,  61  SE  860, 
110  AmSR  605. 

[a]  Stepping  "back  between  plat- 
forms.— A  passenger  who,  while 
passing  from  one  car  to  another, 
steps  back  to  allow  a  woman  to  pass 
in  advance  of  him,  and  inadvertently 
steps  between  the  platforms,  is 
neRllgent.  Louisville,  etc.,  R.  Co.  v. 
Stout,  66  III.  A.  298. 

[h]  stepping  otr  platform  of  rear 
ooaoh, — Where  a  passenger  on  a 
train  at  night  passed  from  one  coach 
to  another  and  by  the  conductor  and 
the  porter  who  were  In  the  rear  car.  In 
search  of  water,  and  stepped  off  the 
back  platform  of  the  rear  car,  think- 
ing he  was  going  Into  another,  there 
being  no  light  or  guard  chain  on 
such  rear  car,  he  cannot  recover  for 
the  injuries  received,  the  proximate 


cause  of  the  Injury  being  his  own 
negllnnce.  Hunter  v.  Atlantic  Coast 
LIne%  Co..  72  8.  O.  SSS.  51  SE  860, 
110  AmSR  606. 

47.  McDanlel  v.  Hlriiland  Ave., 
etc.  R.  Co.,  90  Ala.  64,  9  S  41: 
Dougherty  v.  Yasoo,  eta,  R.  Co..  84 
Mtss.  502,  36  S  699. 

[a]  Ooing  txom  oar  to  maginm^— 
A  passenger  who  goes  from  a  coach 
to  the  engine  of  a  rapidly  moving 
train  for  the  purpose  of  getting 
water  Is  guilty  of  contributory  nesU- 
gence  which  bars  a  recovery  of  dam- 
ages  on  account  of  personal  Injuries 
sustained  by  falling  between  tlie 
engine  and  the  coach  on  his  return, 
although  his  fall  may  have  been 
caused  by  a  defective  brake  which 
he  caught  hold  of,  or  by  the  neKll- 
gence  of  the  engineer  in  npplylne 
the  air  brake  suddenly.  The  court 
said  In  this  case:  "To  say  nothing; 
of  his  going,  to  the  engine,  where 
neither  necessity  nor  duty  called 
him.  In  attempting  to  return  to  the 
coach  while  the  train  was  In  rapirt 
motion  on  a  sharp  curve,  he  negli- 
gently, it  may  be  said  recklessly, 
exposed  himself  '  to  an  obvious 
danger,  and  in  consequence  was  in- 
jured." McDanlel  v.  Highland  Ave., 
etc..  R.  Co.,  90  Ala.  64,  67,  8  S  41. 

48.  Bronson  v.  Oakes,  76  Fedt. 
734.  22  CCA  620  (leaving  vestibule 
door  open) ;  St.  Louis,  etc.,  R.  Co, 
v.  Pollock,  93  Ark.  240.  123  SW 
790;  Johnston  v.  St.  Louis,  etc.,  R. 
Co..  160  Mo.  A.  304,  130  SW  418; 
St.  Louis,  etc.,  R.  Co.  V.  Neely.  (Tex. 
Civ-  A.)  101  SW  481;  St.  Louis 
Southwestern  R.  Co.  v.  Keitt,  (Tex. 
Civ.  A.)  76  SW  311. 

[a]  Tor  instanoa,  where  a  male 
passenger  while  the  train  was  In 
motion  left  the  day  coach  which  had 
no  toilet  for  men.  for  the  smokinsr 
car,  to  use  a  toilet  therein,  and  was 
Injured  In  consequence  of  the  negli- 
gence of  a  porter  In  closing  the  door 
to  the  smoker  and  smashing  his  fln- 

f;er3,  and  there  was  no  regulation  of 
he  carrier  forbidding  passengers  to 

f;o  from  one  car  to  ■another,  the  In- 
ury  to  the  passenger  did  not  result 
from  a  risk  assumed  by  him.  St. 
Louts,  etc.,  R.  Co,  V.  Neely,  (Tex. 
Civ.  A.)  101  SW  481. 

tb]  Knowledge  of  danger, — (1) 
ere  a  passenger  fell  through  the 
door  of  an  open  vestibule  on  the  car 
In  which  he  was  riding,  the  mere 
fact  that  the  danger  was  apparent, 
or  that  he  knew  of  It.  is  not  of  itself 
sufllclGnt  to  authorize  a  verdict  for 
defendant  on  the  score  of  contribu- 
tory negligence,  unless  he  omitted 
to  conduct  himself  with  that  degree 
of  care  usually  exercised  by  an  or- 
dinarily prudent  person  under  the 
same  circumstances.  Johnston  v. 
St.  Louis,  etc.,  R.  Co.,  160  Mo.  A. 
304,  130  SW  413.  (2>  Where  a  pas- 
senger who  was  injured  by  reason 
of  a  defective  coupling  between  pas- 
senger cars  testified  that  he  noticed 
the  shaky  condition  of  planks  con- 
necting the  cars  when  he  went  over 
them  first,  but  that  when  he  re- 
turned he  had  forgotten  the  defect, 
and  thought  he  could  cross  safely, 
ho  was  not  guilty  of  contributory 
negligence  as  a  matter  of  law.  St. 
Louis  Southwestern  R.  Co.  v.  Keltt, 
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passing  from  one  car  to  another  while  a  train  is 
in  motion  acts  under  the  direction  of  the  conductor 
or  other  servant  of  the  carrier,  and  the  danger  in 
so  passing  is  *not  ohvious,  he  is  not  guilty  of  con- 
tributory negl^nce  per  se.*" 

1510]  d.  Projet^ing  Body  or  Limb  from  Our. 
It  is  the  prevailing  rale  that  it  is  negl^nee  per  se 
for  a  passenger  on  a  railroad  voluntarily  or  inad- 
vertently to  protrude  his  arm,  hand,  elbow,  or  any 
other  part  of  his  body  through  the  window  of  a 
moving  car  beyond  the  outer  edge  of  the  window  or 


outer  surface  of  the  car,  bo  as  to  come  in  contact 
with  objects  or  obstacles  near  the  track,  and  that  no 
recovery  can  be  had  for  any  injury  which  but  for 
sudh  negligence  would  not  have  been  sustained." 
But  according  to  some  authorities  the  question  as  to 
whether  a  passenger  is  guilty  of  contributory  n^li- 
gence  when  riding  in  this  manner,  and  receiving  an 
injury  by  reason  of  that  fact,  is  for  the  determina- 
tion of  the  jury  under  all  the  circumstances  of  the 
case."^  It  is  not  negligence  for  the  paasei^er  to  sit 
with  his  elbow  on  the  window  sill,  the  winww  being 


(Tex.  Civ.  A.)  76  SW  811. 

Aniunptloii  of  rl«k  gmmtiUw  see 
supra  1  1481. 

40.  Ala.-— Central  of  Georsla  R. 
Co.  V.  CarletoQ,  1«3  Ala.  82,  61  S 
27. 

in. — Hannibal,  etc..  R.  Co.  v. 
Martin,  111  111.  219;  ChicasfO  City  R. 
Co.  V.  McCau^hna,  117  til.  A.  538 
[aff  216  III.  202,  74  NB  819]. 

Ind. — Louisville,  etc.,  K,  Co,  v. 
Kelly.  92  Ind.  371.  47  AmR  149. 

Mass. — Stewart  v.  Boston,  etc.,  R. 
Co..    14S  Mass.  605,  16  NE  466. 

Mich. — Dickinson  v.  Port  Huron, 
etc.,  R.  Co.,  53  Mich.  43,  18  NW 
653. 

Miss. — Dougherty  v.  Taxoo,  etc., 
R.  Co.,  84  Mlsa.  602.  36  S  699  (ques- 
tlon  of  fact);  Davis  v.  Louisville, 
etc..  R.  Co..  69  Miss.  136,  10  S  450. 

N.  r. — Lent  v.  New  York  Cent., 
etc.,  R.  Co.,  120  N.  Y.  467,  24  NE 
653;  Mclntyre  v.  New  York  Cent. 
R.  Co..  37  N.  Y.  287,  4  Transcr.  A. 
1,  36  HowPr  36. 

Oh. — Cleveland,  etc.,  R.  Co.  v. 
Manson,  30  Oh.  St.  461. 

[a]  Vmrnwing  fmn  paasMiirw  ooaoh 
to  banraff*  OBT. — It  Is  not  contribu- 
tory negligence  per  se  for  a  man  ac- 
customed to  railroad  travel  to  at- 
tempt to  pass  from  a  passenger 
coach  to  the  baggage  car  while  the 
train  Is  moving  three  or  four  miles 
an  hour,  if  after  the  signal  for  a 
station  has  been  given  the  conductor 
tells  him  that  the  train  will  not  have 
time  to  stop,  and  directs  him  to  has- 
ten to  the  baggage  car  In  order  to 

f et  certain  goods  preparatory  to  get- 
Ing  off.     Davis  v.   LouisvUle,  etc., 
R.  Co.,  69  Miss.  136.  10  S  460. 

[b]  PaMlnc  from  trailer  to  nip 
ftar. — Where  a  passenger  by  Invita- 
tion of  the  conductor  seeks  to  pass 
from  a  trailer  to  a  grip  car  while  the 
train  Is  in  motion,  not.  knowing  and 
not  being  warned  that  such  train 
was  about  to  turn  a  curve,  and  Is 
Injured,  the  carrier  Is  liable,  Chi- 
cago City  R.  Oo.  v.  McCanghna,  117 
111.  A.  638  [aff  216  111.  202,  74  HE 
819]. 

[c]  BuggmtUm  of  ooBdmtor  oon- 
■trtwd  not  to  1M  oonmuuid  or  dlx«o- 
Uon. — Where  a  passenger  through 
his  own  fault  tooK  an  express  train 
instead  of  a  local  train  as  he  in- 
tended, and  after  the  train  started 
was  told  by  the  conductor,  "You  will 
have  to  ride  as  far  as  C.  Junction, 
take  the  two  rear  cars,  and  come 
back  [at  a  later  hour],"  and  he  im- 
mediately started  for  those  cars,  and 
In  golne  from  one  to  the  other  while 
the  train  was  In  rapid  motion  was 
thrown  from  the  platform  by  a  lurch 
of  the  train  and  collision  with 
another  passenger,  and  was  injured, 
the  remark  of  the  conductor  was  not 
a  command  or  direction  that  plaintiff 
should  go  from  the  car  he  was  In  to 
the  rear  car,  and  the  passenger  act- 
ing merely  for  his  own  convenience 
took  on  himself  the  risk  arising 
from  such  conduct,  Stewart  v.  Bos- 
ton, etc..  R.  Co.,  146  Mass.  605,  16 
NE  466. 

Aots  by  panniMlon  or  dlreotlos  of 
•i^^oysM    rMisrally    see    supra  ! 

60i  U.  S. — Christensen  v.  Metro- 
politan St.  R.  Co.,  137  Fed.  708,  70 
CCA  657. 

Ala. — Georgia  Pac.  R.  Co.  v.  Un- 
derwood, 90  Ala.  49,  8  S  116,  24  AmSR 
766. 

Ind. — Indianapolis,  etc.,  R.  Co.  v. 
Rutherford,  29  Ind.  82,  92  AmD  SI6; 


Knauss  v.  Lake  Brie,  etc.,  R.  Co.,  29 
Ind.  A.  216.  64  NE  95. 

Ind.  T. — Chicago,  etc.,  R.  Co.  v. 
Hoover,  64  SW  679. 

Ky. — Shelton  v.  Louisville,  etc.,  R. 
Co.,  39  SW  842,  19  KyL  216;  Clarke 
V.  Louisville,  etc.,  R.  Co.,  101  Ky. 
34,  39  SW  840,  18  KyL  1082,  36  LRA 
133:  Favre  v.  Louisville,  etc..  R.  Co., 
91  Ky.  641.  16  SW  370.  13  KyL  116; 
Louisville,  etc.,  R.  Co.  v.  Sicklngs,  5 
Bush  1,  96  AmD  320:  Kentucky 
Cent.  R.  Co.  v.  Jacoby,  14  KyL  763. 

Md. — Pittsburg,  etc.,  R.  Co.  v. 
Andrews,  39  Md.  329,  17  AmR  668. 

Mass. — Todd  v.  Old  Colony,  etc., 
R.  Co.,  3  Allen  18.  80  AmD  49.  7 
Allen  207,  83  AmD  679. 

Nebr. — Union  Pac.  R.  Co.  v.  Roe- 
ser.  69  Nebr.  62,  96  NW  68. 

Oh. — Interurban  R.  etc.,  Co.  v. 
Hancock,  76  Oh.  St.  88,  78  NB  964, 
116  AmSR  710  and  note,  6  LRANS 
997,  8  AnnCas  1036. 

Pa, — Pittsburg,  etc.,  R.  Co.  v, 
McClurg,  66  Pa,  294  [overr  New  Jer- 
sey R.  Co.  V.  Kennard.  21  Pa.  203]. 

Porto  Rico. — ^Herrera  v.  Valdes,  4 
Porto  Rico  Fed.  409. 

R.  I. — Malakla  v.  Rhode  Island, 
36  R.  1.  149,  89  A  337,  60  LRANS  42 
and  note. 

Va. — Richmond,  etc.,  R.  Oo.  v. 
Scott,  88  Va.  958,  14  SE  763,  16 
LRA  91  and  note;  Dun  v.  Seaboard, 
etc.,  R  Co.,  78  Va.  646.  49  AmR  388. 

"  £n  the  absence  of  some  Justify- 
ing necessity,  or  incapacity  to  take 
care  of  himself  on  part  of  the  pas- 
senger, no  one  can  doubt,  I  think, 
from  the  reason  of  the  thing,  in 
view  of  the  nature  of  the  vehicle 
used,  being  a  railroad  car,  that  to 
extend  an  arm  or  a  hand  beyond  the 
window  sill  is  dangerous,  and  Is 
recklessness  or  negligence.  Wher- 
ever the  facts  present  such  a  case 
singly,  and  without  any  controlling 
or  Justifying  necessity,  we  think  the 
court  ought  to  declare  the  act  neg- 
ligence; and  as  there  was  nothing 
like  this  shown  in  the  case  before 
us,  we  think  the  court  ought  not  to 
have  affirmed  the  plaintirTs  point. 
Unconsciously  exposing  himself  did 
not  help  the  plaintllT^  case,  as  It 
was  not  shown  that  this  uncon- 
sciousness was  not  the  result  of  a 
want  of  prudent  attention  to  his  sit- 
uation on  part  of  the  plaintiff.  It 
would  be  a  novel  answer  to  the  al- 
legation of  negligence,  to  allege  that 
the  plaintiff  had  slept  In  the  position 
he  was  in  when  hurt;  and  that  would 
be  a  condition  of  unconsciousness. 
Sleeping  when  due  care  would  re- 
quire one  to  be  awake,  or  in  danger- 
ous circumstances,  Is  negligence,  and 
no  answer  to  the  company  can  be 
given  to  such  act.  Of  course  these 
views  are  predicated  of  a  case  In 
which  there  are  no  facts  to  qualify 
or  Justify  the  act.  It  is  possll^le 
that  a  .state  of  facts  might  be  found 
to  show  an  exception  to  the  rule, 
and  where  that  occurs  the  rule 
ceases,"  Pittsburg,  etc.,  R.  Co.  v. 
McClurg,    56   Pa.    294,  298. 

[a]  XUiiatratioiui. — (1)  A  passen- 
ger on  an  Interurban  car  extending 
his  head  over  the  guard  rail  to  flick 
the  ashes  from  his  cigar,  so  that  his 
hand  struck  a  tree,  and  his  wrist 
was  broken,  was  guilty  of  contribu- 
tory negligence  as  a  matter  of  law. 
Malakla  v.  Rhode  Island  Co.,  36  R. 
L  149,  89  A  337,  60  LRANS  42.  <2> 
A  passenger  in  a  street  «ar  who  on 
account  oi  a  sudden  illness  extended 
her  head  throucb  a  window  above  a 


screen  which  covered  the  lower  half 
of  the  window  and  was  Injured  by 
striking  against  a  trolley  pole  beside 
the  track,  being  obliged  In  order  so 
to  reach  the  window  to  stand  up  or 
kneel  on  the  seat,  was  chargeable 
with  contributory  negligence  as 
matter  of  law,  which  precludes  a  re- 
covery against  the  carrier  for  the 
Injury.  Christensen  v.  Metropolitan 
St.  R.  COy  137  Fed.  708,  70  CCA  657. 

[b]  Waem  there  are  Iron  bam  ex- 
tendlng-  ho  ris  on  tally  oarosa  tbs  win- 
dow* of  an  electric  car,  equally  dis- 
tant from  each  other,  and  plaintiff 
while  sitting  In  the  car  permits  hia 
arm  or  any  part  thereof  to  extend 
beyond  the  rods,  and  such  act  di- 
rectly contributes  to  an  accident  by 
reason  of  his  arm  being  struck  by 
a  car  on  an  adjoining  track,  he  is 

Sullty  of  contributory  negligence 
arrlng  a  recovery.  Interurban  R., 
etc.,  Co.  v.  Hancock,  75  Oh.  St.  88, 
78  NE  964,  116  AmSR  710,  6  LRANS 
997.  8  AnnCas  1036. 

VefUrasoe  of  oarrlar  with  refers 
•BO*  to  obataolM  on,  or  near,  the 
track  see  supra  99  1376,  1386. 

61.  111. — Chicago,  etc,  R.  Co.  v. 
Pondrom.  51  III.  333,  2  AmR  306. 

La. — Clerc  v.  Morgan's  Louisiana, 
etc.,  R.,  etc..  Co.,  107  La.  870,  31  8 
886,  90  AmSR  219;  Klrd  v.  New 
Orleans,  etc.,  R.  Co..  105  La,  226,  29  S 
729. 

Mo. — Barton  V.  St.  Louis,  etc.,  R. 
Co.,  62  Mo.  26S,  14  AmR  418:  Lar- 
rance  v.  Missouri  Pac.  R.  Co.,  141 
Mo.  A.  338,  125  SW  649. 

N.  C. — McCord  v.  Atlanta,  etc^ 
Air  Line  R  Co.,  134  N.  C.  63.  45  SE 
103L 

S.  C. — Qulnn  v.  South  Carolina  R. 
Co.,  29  S.  C,  381,  7  SB  614,  1  LRA 

682. 

Tex. — Gulf,  etc.,  R.  Pa.  v.  ■  Phil- 
Hps,  82  Tex.  Civ.  A.  228.  74  SW 
798;  Gulf,  etc.,  R.  Co.  v.  Dan  shank, 
6  Tex.  Civ,  A.  386,  26  SW  296. 

Wis. — Spencer  v.  Milwaukee,  etc., 
R.  Co.,  17  Wis.  487,  84  AmD  758. 

Cal  Season  for  nU*.^"When  we 
consider  the  manner  in  which  rail- 
road cars  are  usually  constructed, 
with  the  windows  so  that  they  can 
be  opened,  and  arranged  at  a  suf- 
ficient height  from  the  seat  so  that 
passengers  will  almost  unconsciously 
place  their  arms  upon  the  sill  for 
support,  there  being  no  bars  or  slata 
before  the  window  to  prevent  their 
doing  so,  then  to  say  that  If  a  pas- 
senger's arm  extends  the  sllghest 
degree  beyond  the  outside  surface, 
ho  Is  wanting  In  proper  care  and  at- 
tention, and  that  It  an  Injury  hap- 
pens, he  cannot  recover,  because  his 
conduct  must  have  necessarily  con- 
tributed to  the  result,  appears  to  us 
to  be  laying  down  a  very  arbitrary 
and  unreasonable  rule  of  law.  It 
Is  probably  the  habit  of  every  person 
while  riding  in  the  cars  to  rest  the 
arm  upon  the  base  of  the  window. 
If  the  window  is  open,  it  Is  liable 
to  extend  slightly  outside.  This  we 
suppose  is  a  common  habit.  There 
la  always  more  or  less  space  between 
the  outside  of  the  car  and  any  struct- 
ure erected  by  the  side  of  the  track, 
and  must  necessarily  be  so,  to  accom- 
modate the  motion  of  the  car.  Pas- 
sengers know  this,  and  regulate  their 
conduct  accordingly.  They  do  not 
suppose  that  the  agents  and  man- 
agers of  the  road  suffer  obstacles  to 
be  so  placed  as  barely  to  miss  the 
car  while  pasalns.  AQ4-~lV~ft^Ba  to 
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open,  but-  without  protruding  it  beyond  the  car^ 
although  by  reason  of  some  sudden  jolt  or  jar  his 
arm  is  thrown  outside  and  he  is  injured."*'  As  to 
street  ears  there  is  less  strictness  in  the  rule  with 
reference  to  the  elbow  or  arm  projecting,  or  holding 
on  to  the  posts  of  an  open  car,  or  the  like,  than  in 
the  case  of  ordinary  railroads,  and  it  is  generally 
held  not  to  be  negl^nce  per  se  so  to  do,  but  it  is 
a  question  of  fact  depending  on  the  cirsumstances 
of  the  case." 

Projecting  body  from  step  or  platform.  It  may 
be  negligence,  depending  on  the  circumstances,  for 


a  passenger  in  either  a  railroad  ot  a  street  car  to 
stand  on  the  side  of  the  car  or  on  the  platform  and 
to  swing  or  project  his  body  out  so  as  to  come  in 
contact  with  obstacles." 

1511]  e.  Biding  in  Dangeroits  or  Improper 
Place — (1)  In  GeneraL  A  passenger  who,  without 
some  reasonable  necessity  or  excuse  therefor,  rides 
in  a  place  not  intended  for  passei^rs,  and  which 
is  more  dangerous  than  the  places  where  passengers 
are  permitted  to  ride,  is  thereby  chargeable  with 
contributory  negligence,  and  cannot  recover  for  in- 
juries resulting  to  him  by  reason  of  his  assuming 


UR  almost  absurd  to  hold  that,  in 
every  case  and  under  all  circum- 
stances, if  the  party  Injured  had 
hia  arm  the  smallest  fraction  of  an 
Inch  beyond  the  outside  surface,  he 
was  wanting  In  ordinary  care  and 
prudence."  Spencer  v.  Milwaukee, 
etc.  R.  Co.,  IT  Wis.  603,  60»,  84 
AmD  768. 

sa.  U.  S.— S^low  V.  Kelly,  108 
U.  S.  888,  2  set  666.  27  L.  ed.  726; 
Schneider  v.  New  Orleans,  etc.,  R.. 
64  Fed.  466  [afr  60  Fed.  210,  8  CCA 
6711. 

Mo. — Schloemer  v.  St.  Loula  Transit 
Co.,  204  Mo.  99,  102  SW  665;  Winters 
V.  Hannibal,  etc.,  R.  Co.,  39  Mo.  468. 

Or. — Moakler  v.  Willamette  Valley 
R.  Co.,  18  Or.  189,  22  P  948.  17  AmSR 
717.  6  LRA  666. 

Pa, — People's  Paas.  R.  Co.  v.  Lau- 
derhach.  2  Pa.  Cas.  187.  3  A  672. 

W.  Va. — Carrico  v.  West  Virginia 
Cent.,  etc.,  R.  Co.,  36  W.  Va.  389. 
14  SE  12. 

sa.  Cal. — Selgel  v.  Bisen,  41  Cal. 
109. 

D.  C. — Chapman  v.  Capital  Tract. 
Co.,  37  App.  479:  Georgetown,  etc,  R. 
Co.  V.  Smith.  25  App.  269,  6  LRANS 
274  and  note. 

Fla. — Jacksonville  Electric  Co.  v. 
DlUon,  67  Pla.  114,  64  S  669. 

Ga.— City  Electric  R.  Co.  v.  Salmon, 
1  Ca.  A.  491.  57  SE  926. 

111. — Pell  V.  Joltet.  etc..  R.  Co..  142 
Til.  A.  362  [aft  238  III.  510,  87  NB 
5421;  ChicaKO  City  R.  Co.  v.  Rood. 
62  ill.  A.  550  [rev  on  other  grounds 
163  111.  477.  45  NE  238.  64  AmSR 
478]. 

Iowa, — La  Barge  v.  Union  Electric 
Co,.  138  Iowa  691.  116  NW  816,  19 
LRANS  213. 

Ky.- — South  Covington,  etc..  R.  Co. 
V.  McCleave,  38  SW  1056,  18  KyL 
103G. 

La. — Summers  v.  Crescent  City  R. 
Co.,  34  La.  Ann.  139.  44  AmR  419. 

Md. — North  Baltimore  Pass.  R.  Co. 
V.  Kaskell,  78  M(1.  617.  28  A  410. 

Minn. — Lacey  v.  Minneapolis  St, 
R.  Co.,  118  Minn.  301.  136  NW  878; 
Dahlherg  v.  Mlnneapoll.-i  St.  R,  Co., 
32  Minn.  404,  21  NW  545,  50  AmR 
585. 

Mo. — Gardner  v.  Metropolitan  St. 
R.  Co.,  223  Mo.  389,  122  SW  1068, 
18  AnnCas  1166;  GaKe  v.  St.  Louis 
Transit  Co.,  211  Mo.  139,  109  SW  13; 
Lange  v.  Metropolitan  St.  R.  Co..  151 
Ho.  A.  500.  132  SW  31;  Smith  v.  St. 
I^uls  Transit  Co..  120  Mo.  A.  328, 
97  SW  218;  Miller  v.  St.  Louis  R. 
Co..  6  Mo.  A.  471. 

N.  T. — Francis  v.  New  York  Steam 
Co..  114  N.  T.  380,  21  NB  988;  Tuc- 
ker V.  Buffalo  R.  Co.,  63  App.  Div. 
671.  66  NYS  989  [aff  169  N.  Y,  589 
mem,  62  NB  1011  mem]. 

Pa. — Germantown  Pass.  R.  Co,  v. 
Brophy.  105  Pa.  38. 

"It  does  not  necessarily  follow, 
however,  that  because  the  exposure 
of  the  person  from  the  window  of 
an  ordinary  railroad  carriage  moved 
by  steam  la  negliffence.  that  the  same 
exposure  from  the  window  of  a 
street-car  is  so.  The  motive  power 
is  much  more  under  control  in  one 
case  than  the  other,  whether  wc 
speak  of  the  carriage  In  which  the 
passenger  Is  or  of  anything  likely 
to  approach  It  from  a  parallel 
track,  and  the  speed  is  less."  Miller 


471, 


V.  St.  LoulH  R,  Co.,  6  Ho.  A. 
478. 

4a]  Tb«  tsst  Is  whether  or  not  an 
Inarlly  prudent  person  would  do 
the  same  act  under  the  same  or  like 
circumstances.  Gage  v.  St.  XjOuIs 
Transit  Co.,  211  Ho.  139,  109  SW 
18. 

[bj  Vsffleot  of  oondootor  to  wan 
of  dJUiffsr.^-Contributory  negligence 
of  a  street  railroad  passenger  in  pro- 
jecting his  arm  out  of  the  car  win- 
dow, whereby  It  was  struck  by  a 
brldjre.  will  not  prevent  recovery, 
where  the  conductor  neglected  to  give 
warning,  although  seeing  his  danger 
In  time.  South  Covington,  etc.,  R. 
Co.  V.  Mcaeave,  88  SW  1066.  18  KyL 
1036. 

[c]  Tlia  Bllfht  esvosors  of  a  pas> 
senrsTs's  hand,  arm,  or  bead  outside 
of  a  car  window  or  doorway  Is  not 
necessarily  an  act  of  negligence, 
Jacksonville  Blectric  Co.  v.  Dillon, 
67  Fla.  114.  64  S  669;  La  Barge  v. 
Union  Electric  Co..  138  Iowa  691.  116 
NW  816.  19  LRANS  213;  Smith  v. 
St.  Louis  Transit  Co.,  120  Mo.  A.  328, 
97  SW  218. 

[d]  FrolscUnff  bssd  berosd  mar- 
gin of  car. — (1>  A  passenger  In  a 
street  car,  who  became  nauseated  and 

Sut  his  head  out  of  an  open  win- 
ow  was  not  guilty  of  contributory 
negligence  as  a  matter  of  'law. 
Lacey  v.  Minneapolis  St.  R.  Co..  118 
Minn.  301,  136  NW  878.  (2>  Where 
a  passenger.  In  order  to  prevent  spit- 
ting on  the  floor  of  a  street  car, 
stuck  his  head  about  two  inches  be- 
yond the  margin  of  the  car  and  was 
struck  by.  a  pole  erected  near  the 
track,  he  was  entitled  to  recover  for 
the  Injuries  received.  City  Electric 
R.  Co.  V.  Salmon,  1  Oa.  A.  491.  57 
SB  926. 

54.  Conn. — Nugent  v.  New  Haven 
St.  R.  Co.,  73  Conn.  139,  46  A 
875. 

ill. — Lake  Shore,  etc.,  R,  Co,  v. 
Kelsey,  180  III.  530,  54  NE  608  (ques- 
tion for  jury) ;  Hewes  v.  Chicago, 
etc.  It.  Co..  119  111.  A.  393  [aft  217 
111.  500.  75  NE  516];  Schneider  v. 
North  Chicago  St.  R.  Co.,  80  111.  A. 
306. 

Iowa. — Huher  v.  Cedar  Rapids,  etc., 
R.  Co.,  124  Iowa  556.  100  NW  478. 

Ky.— <:unnlngham  v.  Central  .Ken- 
tucky Tract.  Co.,  156  Ky.  30,  160  SW 
767.  49  LRANS  135. 

La. — Moore  v.  Edison  Electric 
Ilium.  Co.,  43  La.  Ann.  792.  9  S  433. 

Mass. — OummlngB  v.  Worcester, 
etc..  St.  R.  Co.,  166  Mass.  220.  44  NE 
126. 

Minn. — Benedict  v.  Minneapolis, 
etc.  R.  Co.,  S6  Minn.  224,  90  NW  360, 
91  AmSR  346,  57  LRA  639. 

N.  J. — Flynn  v.  Cons,  Tract.  Co., 
64  N.  J.  L,  376,  45  A  799  [afC  67  N. 
J.  L.  646.  62  A  369]. 

N.  Y. — Slas  V.  Rochester  R.  Co..  92 
Hun  140,  36  NTS  378. 

Or. — Anderson  V.  City  R  Co..  42 
Or.  506,  71  P  659. 

Pa. — Butler  v.  Pittsburgh,  etc.. 
Pass.  R.  Co.,  139  Pa.  196,  21  A  600. 

S.  C, — Talbert  v.  Cbarleston,  etc., 
R.  Co.,  97  S.  C.  466.  81  SE  182. 

Tex. — Houston,  etc..  R.  Co.  v. 
Hampton.  64  Tex.  427. 

Wash. — Rose  v.  Northern  Pac.  R. 
Co.,  81  Wash.  684.  143  P  146.  LRA 


1915B  166, 

Ont. — Simpson  v.  Toronto,  etc.,  R. 
Co.,  16  Ont.  L.  81,  11  OntWR  297,  10 
OntWR  33  (reviewing  authorities). 

lal  OtrouaBtaaoM  aiiowliic  eom- 
tahAatr  ma«Ufnwa^(l)  Where  a 
passenger .  on  a  street  car,  while 
standing  on  the  platform,  leaned  over 
a  THlllng  for  the  purpose  of  seeing 
where  certain  smolce  came  from,  to 
sucb  an  extent  that  he  was  struck 
by  a  trolley  pole  located  from  four- 
teen to  seventeen  Inches  from  the 
side  of  the  car,  and  from  nineteen 
to  twenty-four  Inches  from  the  rail- 
ing, he  was  guilty  of  contributory 
negligence,  as  a  matter  of  law.  Hu- 
her V.  Cedar  Rapids,  etc..  R.  Co..  124 
Iowa  666,  100  NW  478.  (2)  A  pas- 
senger is  guilty  of  contributory  neg- 
ligence where  he  deliberately  swings 
out  from  the  step  of  the  rear  plat- 
form of  a  car  into  the  darkness  of 
the  night,  while  the  car  la  moving 
and  about  from  one  hundred  and  fifty 
to  two  hundred  feet  distant  from  a 
station,  without  any  necessity  for 
so  doing,  and  merely  for  the  purpose 
of  going  to  the  smoking  car  which 
was  next  in  front  of  the  car  on  the 
rear  platform  of  which  be  was  stand- 
ing. Hewes  v.  Chlcaco,  etc..  R.  Co.. 
119  111.  A.  893  [aff  21TIU.  600,  7S  NB 


515^. 

(1>  k.  passenger  standing  on  the  back 


XTo  oontribntory  neglige no«.- 


platform  of  a  car,  and  leaning  over 
the  gate  at  the  side  from  tune  to 
time  to  expectorate,  was  not  neces- 
sarily negligent.  Simpson  v.  To- 
ronto, etc..  It.  Co..  16  Ont.  L.  31.  11 
OntWR  297.  10  OntWR  33.  (2>  One 
Injured  while  riding  on  the  footboard 
of  an  open  car  by  coming  in  contact 
with  the  strut  of  a  bridge  over  which 
the  car  was  .passing  was  not  guilty 
of  contributory  negligence,  although 
he  leaned  back  In  returning  his 
money  to  his  pocket,  or  In  looking 
to  see  what  a  friend,  also  on  the  foot- 
board, was  doing.  Anderson  v.  City 
R.  Co..  42  Or.  606,  71  P  659. 

[  c  1  Oro wded  oar. — <  l )  Where  a 
carrier  permits  Its  cars  to  be  over- 
crowded, and  requires  Its  passengers 
to  ride  on  the  platforms.  It  is  not 
liable  if  the  passenger,  while  riding 
on  the  platform,  negligently  extends 
his  person  beyond  the  car  line  from 
curiosity  and  Is  injured  thereby. 
Benedict  v.  Minneapolis,  etc.,  R.  Co., 
86  Minn.  224,  90  NW  860,  91  AmSR 
345,  57  LRA  639;  Talbert  v.  Charles- 
ton, etc..  R.  Co.,  97  S.  C.  465,  81  SE 
182.  (2)  Where  a  hoy  of  sixteen 
years  was  a  passenger  on  a  crowded 
train,  whereby  he  was  compelled  to 
stand  on  the  platform,  and  leaned 
out  slightly,  when  his  head  came  In 
contact  with  iron  posts  and  he  was 
killed,  he  was  guilty  of  such  con- 
tributory negligence  aa  to  prevent 
his  recovery.  Benedict  v.  Mlnneap- 
oUs.  etc.,  R.  Co.,  86  HInn.  224.  90  NW 
360.  91  AmSR  846.  67  LRA  639. 

[d]  A  ▼erOlet  for  a  paasearer 
who,  while  standing  on  me  lower 
step  of  a  car.  with  his  body  project- 
ing outside  the  line  of  the  car,  was 
struck  by  another  car  and  Injured, 
will  be  sustained,  although  the  Jury 
were  unable  to  determine  from  the 
evidence  whether  there  was  standing 
room  In  the  aisles  of  the  coach,  or 
whether  there  were  vacant  seats  In 
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such  extra  hazard,  although  the  question  is  one  of 
fact  as  to  whether  the  liazard  was  increased  and 
the  injury  resulted  hy  reason  thereof;"  and,  if  the 
dangerous  character  of  the  position  is  known  to  the- 
passenger,  it  is  no  excuse  for  his  placing  himself 
there  that  the  trainmen  know  that  it  is  unsafe  and 
do  not  prevent  him  from  occupying  it."  But  riding 
in  an  unsafe  place  does  not  forfeit  the  passenger's 


right  to  care;"*  and,  where  the  nature  of  the  acci- 
dent was  sueh  that  the  danger  of  injury  was  not 
enhanced  in  eonsequenee  of  the  position  occupied 
by  the  passenger,  or  where  the  accident  was  of 
such  a  nature  that  it  was  as  likely  to  occur  in  one 
portion  of  the  vehicle  of  transportation  as  in  an- 
other, his  right  of  Tecoveiy  will  not  be  affected  by 
the  fact  that  he  was  occupying  an  improper  place." 


oUter  coaches.  lAke  Shore,  etc.,  R. 
Co.  V.  Kelsey,  180  111.  630.  54  NE  608 
[aff  76  111.  A.  613}. 

MUOag  on  platf onn,  numlW  IwaTdt 
or  st*ps  naanUy  see  Infra  f!  1613, 
1EI4. 

06.  U.  S. — Illinois  Cent.  R.  Co.  v. 
Messina,  240  U.  3.  39S.  36  SCt  368, 
60  L.  ed.  70d  [rev  (Mtss.)  67  S  963]; 
Winters  v.  Baltlniore,  etc..  R,  Co.. 
163  Fed.  106;  St.  Lrf>ul8,  etc.,  R.  Co. 
V.  Loftwlch.  117  Fed.  127,  64  CCA  1. 

Ark. — Little  Rock,  etc„  R.  Co.  v. 
Miles.  40  Ark.  298,  48  AmR  10. 

Colo. — JackJion  v.  OrtUy,  16  Colo. 
103,  26  P  381. 

Ga. — Hl»lns  v.  Cherokee  R.  Co., 
73  Ga.  149. 

III. — Mobs  v.  Johnson,  22  III.  633; 
Devlne  v.  Chicago,  etc.,  R.  Co.,  177 
111.  A.  360;  Chicago  City  R.  Co.  v. 
Alhrecht,  114  111.  A.  474;  Ohio,  etc.. 
R.  Co.  V.  Allender,  47  111.  A.  484.  But 
see  Chicago  City  R,  Co.  v.  Schmidt, 
117  111.  A.  213  [aff  217  III.  8»6.  7B 
NE  383]. 

Ind.— Udell  V.  Cltliens  St,  R.  Co.. 
152  Ind.  607,  52  Nli]  799,  71  AmSR336. 

Iowa. — Quackenbush  v.  Chicago, 
etc..  R.  Co.,  73  Iowa  468.  36  NW  623. 

Ky.— O'Dannell  v.  Louisville,  etc.. 
R.  Co.,  42  SW  846,  1»  KyL  1005. 

Mass. — Foley  v,  Boston,  etc.,  R. 
Co.,  193  Mass.  332,  79  NB  766,  7  LRA 
NS  1076;  Worthen  v.  Grand  Trunk 
R.  Co.,  125  Mass.  99. 

Mich. — Nieboer  v.  Detroit  Electric 
R.  Co.,  128  Mich.  486,  87  NW  626; 
East  Saginaw  City  R,  Co.  V.  Bohn. 
27  Mich.  603. 

Mtnn. — Block  v.  Chicago,  etc..  R. 
Co.,  132  Minn.  118.  168  NW  1072. 

Mo.— Carroll  v.  Inter-State  Rapid 
Transit  Co.,  107  Mo.  663,  17  SW  889; 
Fusselman  v.  Wabash  R.  Co..  189 
Mo.  A.  198.  122  SW  1137. 

N.  Y. — Kleffmann  v.  Dry  Dock,  etc., 
R.  Co.,  104  App.  Dlv.  416.  83  NY3 
741,  16  NTAnnc5as  334. 

N.  C— Miller  v.  Atlanta,  etc..  Air 
Line  R.  Co.,  144  N.  C.  545.  57  SB 
345;  Asbury  v.  Charlotte  Electric  R.. 
etc..  Co.,  126  K.  C.  568.  34  SE  6B4: 
Smith  V.  Richmond,  etc.,  R.  Co.,  99 
N.  C.  241,  6  SE  896. 

Oh. — Columbus  R.  Co.  v.  Muns.  27 
Oh.  Clr.  Ct.  277. 

Pa. — Bard  v.  Pennsylvania  Tract. 
Co..  176  Pa.  97,  34  A  953.  63  AmSR 
672;  Kracker  v.  Philadelphia  Rapid 
Transit  Co.,  34  Pa.  Super.  10. 

S.  C. — McLean  v.  Atlantic  Coast 
Line  R.  Co.,  61  S.  C.  100,  110.  61  SB 
900.  1071,  128  AmSR  892.  18  LRANS 
763  Celt  Cycl. 

Tenn. — Moolle.  etc.,  R.  Co.  v.  Bogle. 
101  Tenn.  40.  46  SW  760. 

Tex. — ^Missouri,  etc..  R.  Co.  v. 
Flood.  S6  Tex.  Civ.  A,  197,  79  SW 
1106. 

Va. — Norfolk,  etc,,  R.  Cb,  v.  Fer- 
guson, 79  Va.  241. 

Wash. — Hawkins  v.  Front  St.  Cable 
R.  Co.,  3  Wocdi.  B92,  28  P  1021,  28  Am 
SR  72,  16  LRA  808. 

W.  Va. — Wenael  v.  City,  etc.,  R. 
Co..  64  W.  Va.  310.  61  SE  1001. 

"The  authorities  generally  hold 
that  if  a  passenger,  without  an 
emergency  excusing  it.  rides  In  a 
place  of  obvious  danger,  which  he 
knows,  or  by  the  exercise  of  ordi- 
nary care  ought  to  know,  is  not  pro- 
vided for  passengers,  and  such  act 
contributes  as  a  proximate  cause  to 
his  Injury,  he  Is  guilty  of  contribu- 
tory negligence  and  cannot  recover." 
McLean  v.  Atlantic  Coast  Line  R. 
Co..  81  S.  C.  100,  110.  61  SE  900.  1071, 
128  AmSR  892.  18  LRANS  763.  To 
same  effect  Fisher  v.  West  Virginia, 
etc.,  R.  Co..  42  W.  Va.  188,  2i  SE 
570.  38  LRA  69. 


[al   It  !•  tbe  Autj  Of  «  pMsenffer 

on  getting  on  board  of  a  car  to  place 
himself  in  a  safe  position  therein.  If 
he  is  able  to  obtain  such  position. 
Chicago  City  R.  Co.  v.  Albrecht.  114 
111.  A.  474.  But  see  Sparks  v.  Citi- 
zens Coach  Co.,  6  N.  J.  L.  J.  365 
(holding  that  a  passenger  is  not 
obliged  to  select  the  seat  on  a  con- 
veyance provided  by  a  carrier  which 
is  the  least  exposed  to  danger,  but 
has  the  right  to  presume  that  all  the 
seats  provided  for  passengers  by  the 
company  are  free  from  danger;  If  It 
iB  a  seat  provided  for  passaBgers, 
that  Is  enough). 

[b]  Where  a  passenger  Is  In  lUs 
proper  plaoe  (1)  in  a  car  and  makes 
no  exposure  of  hla  person  to  danger, 
there  can  be  no  question  of  contribu- 
tory negligence.  Louisville,  etc.,  R. 
Co.  V.  Snyder.  117  Ind.  435.  26  NE 
284,  10  AmSR  60,  3  LRA  434.  (2) 
Where  a  mother  with  three  children 
boards  an  open  street  car,  and  per- 
mits a  child  seven  years  of  age  to  sit 
at  the  end  of  a  seat  nexc  to  a  wire 
screen  designed  to  protect  passen- 
gers, and  the  screen  does  not  reach 
to  the  floor  of  the  oar,  and  while  it 
is  going  around  an  abrupt  curve  the 
child  Is  thrown  from  the  seat  under 
the  wire  screen  to  the  ground  and 
is  killed,  the  mother  la  not  guilty  of 
contributory  negligence  precluding  a 
recovery  for  the  child's  death.  In- 
dianapolis Tract.,  etc.,  Co.  v.  Beck- 
man.  40  Ind.  A.  100.  81  NE  82. 

[c]  Slttlnff  at  open  window. — (1) 
Ordinarily  It  Is  not  negligence  for  a 
passenger  to  sit  with  his  face  toward 
an  open  window,  Missouri,  etc.,  R. 
Co.  V.  Flood.  85  Tex.  Civ.  A.  197.  79 
SW  1106.  (2)  A  passenger  who  sits 
by  an  open  window  with  knowledge 
of  the  fact  that  sparks  and  cinders 
are  entering  the  window  cannot  re- 
cover for  injuries  resulting  there- 
from, on  the  ground  that  the  com- 
pany was  negligent  in  allowing  the 
window  to  be  out  of  repair,  so  that 
It  could  not  be  closed.  If  he  knew, 
or  by  the  exercise  of  ordinary  tare 
could  have  known,  that  there  were 
unoccupied  seats  with  protected  win- 
dows. O'Donnell  v.  Louisville,  etc., 
R.  Co.,  42  SW  846,  19  KyL  1005. 

[d]  Sittlnr  on  zsUlng  of  open  oar. 
— A  passenger  on  an  excursion  train 
who  seats  himself  on  the  rear  end 
of  an  open  car.  on  a  railing  not  ex- 
ceeding two  and  a  half  inches  In 
thickness,  with  his  feet  elevated  by 
being  placed  on  the  seat  In  front  of 
him,  and  with  no  opportunity  of  pro- 
tecting himself  In  the  event  of  a  sud- 
den jolt  of  the  car,  when  he  might 
have  found  a  safe  seat  In  an  adjoin- 
ing car  or  stood  up  In  the  car  In 
question.  Is  guilty  of  contributory 
negligence  as  a  matter  of  law.  Jack- 
son V.  CrlUy,  1«  Colo.  103,  26  P  331. 

[e]  Sitting  in  ohair  instead  of  sta- 
tionary seat. — (1)  Where  a  passen- 

frer  enters  a  caboose  and  sees  a  chair, 
t  ha.^  been  held  that  he  Is  justified 
In  Inferring  that  it  is  there  for  a 
seat,  and  using  it  In  preference  to  the 
stationary  seats  around  the  sides  of 
the  car  is  not  contributory  negligence 
in  a  case  where,  in  consequence  of 
loaded  cars  being  violently  backed 
against  the  caboose,  he  la  thrown 
from  his  seat  on  to  the  stove  In  the 
car.  and  thereby  injured.  Quacken- 
bush V.  Chicago.  etCjR.  Co.,  73  Iowa 
458,  36  NW  523.  (2)  Where  he  knows 
that  the  train  crew  are  still  engaged 
In  switching,  and  sits  down  in  a 
chair  instead  of  in  the  seats  pro- 
vided for  passengers,  he  is  not  in 
the  exercise  of  due  care,  and  cannot 
recover  for  Injuries  received  by  be- 


ing thrown  from  his  seat  by  the  col- 
lision of  a  car  with  the  caboose. 
Freeman  v.  Pere  Marquette  R.  Co.. 
131  Mich.  644.  91  NW  1021,  100  Am 
SR  621.  (3)  Where  a  passenger  In 
a  caboose.  Instead  of  taking  a  sta- 
tionary seat  along  the  side  of  the 
car,  voluntarily  sits  in  a  light,  loose 
chair  known  to  him  to  be  the  con- 
ductor's seat,  and  placed  against  a 
box  that  Is  within  three  inches  of 
the  open  door  of  the  caboose,  and  in 
consequence  of  the  cars  running  to- 
gether violently  he  Is  thrown  out  of 
the  open  door  and  Injured  thereby, 
he  Is  guilty  o£  contributory  negli- 
gence. Norfolk,  etc.,  R.  Co.  v.  Fer- 
guson. 79  Va,  241. 

[f  ]  Sitting  on  arm  of  seat  of  train 
nsed  partly  for  frelglLt. — A  passen- 
ger traveling  on  a  train  composed 
partly  of  freight  and  partly  of  pas- 
senger cars,  who  knows  that  the 
shocks  in  coupling  such  trains  are 
greater  and  more  frequent  than  in 
the  case  of  trains  composed  wholly 
of  passenger  cars.  Is  guilty  of  negli- 
gence contributing  to  injuries  re- 
ceived through  being  thrown  against 
a  seat,  if  he  sits  on  the  arm  of  one 
of  the  seats  with  his  elbow  on  the 
back  of  the  seat  and  his  hand  hold- 
ing on  to  the  corner  of  one  of  tiie 
adjoining  seats.  Smith  v.  Richmond, 
etc.,  R.  Co..  99  N.  C.  241.  6  SE  898. 

[  g]  Sitting  on  floor, — Where  a 
passenger  on  a  crowded  electric  car 
sat  on  the  floor  between  the  seats 
with  his  feet  on  the  running  board 
and  fell  off  while  the  car  was  round- 
ing a  curve,  it  was  not  error  to  di- 
rect a  verdict  for  defendant.  Wen- 
sel  V.  nty.  etc.,  R.  Co..  64  W.  Va. 
310,  61  SE  JOOl. 

66.  Winters  v.  Baltimore,  etc..  R. 
Co.,  163  Fed.  106;  Files  v.  Boston, 
etc..  R.  Co..  149  Mass.  204,  21  NE  311, 
J4  AmSR  411;  Vessels  v.  Metropoli- 
tan St.  R.  Co.,  129  Mo.  A.  708,  108 
SW  678. 

[al  "If  a  person  takes  an  exposed 
position  i^Kiu  a  train  not  designed 
for  the  use  of  passengers,  he  him- 
self incurs  the  special  risks  of  that 

f>osltion,  whether  he  takes  It  by  the 
icense.  non-interference,  or  even  ex- 
press permission  of  the  conductor." 
Piles  V.  Boston,  etc.,  R.  Co..  149  Mass. 
204.  206.  21  NE  3U,  14  AmSR  411. 

[b]  Assent  of  trainmen  ^Whether 
it  Is  negligence  for  a  passenger  with 
the  knowledge  and  Implied  assent  of 
the  trainmen  to  take  a  position  oo 
the  car  less  safe  than  that  of  riding 
In  a  seat  is  a  question  for  the  Jury. 
Vessels  v.  Metropolitan  St.  R.  Co., 
129  Ho.  A.  708.  108  SW  678. 

B7.  Wlllmott  Corrfgan  Cons.  St. 
R.  Co..  106  Mo.  B8S,  16  SW  600.  17 
SW  490. 

68.  U.  S.— Florida  Cent.,  etc..  R 
Co.  V.  Sullivan.  120  Fed.  79ft,  67  CCA 
167.  61  LRA  410.  ■ 

Ala. — Birmingham  R.,  etc.  Co.  v. 
Bynum,  139  Ala.  889,  86  S  736. 

Ark,-— St.  Louis,  etc..  R.  Co.  v.  Coy, 
113  Ark.  266.  168  SW  1106. 

111.— Hiekey  v.  Chicago  City  R.  Co.. 
14S  111.  A.  197. 

Kan. — Chicago,  etc,  R.  Co.  V.  Fer- 
guson. 74  Kan.  268,  86  P  471. 

Ky. — Kentucky  Cent.  R.  Co.  v. 
Thomas.  79  Ky.  160,  42  AmR  208. 

La. — Hanson  v.  Mansfield  R..  etc., 
Co..  38  La.  Ann.  111.  68  AmR  162. 

Me  — Keith  v.  Plnkham.  48  He.  SOI. 
69  AmD  80. 

Miss. — Reed  v.  Yazoo,  etc..  R.  Co.. 
94  Miss.  639.  47  S  670. 

Mo. — Bolton  V.  Missouri  Pac.  R. 
Co.,  172  Mo.  »2,  72  SW  680;  Paquln 
V.  St.  Louis,  etc,  R.  Co.,  90  Uo,  A. 
118.  ~ 


Digitized  by 


Google 


1142   [10  C.  J.] 


CAMBIEB8 


[§§  1511-1512 


For  some  purposes  it  is  necessary  for  one  who  ia 
being  transported  as  a  passenger,  such  as  a  drover 
on  a  freight  train  accompanying  cattle,  to  ride  in  a 
more  ha^rdons  place  than  that  provided  for  the 
transportation  of  passei^crs,  and  the  assumption. of 
any  necessary  hazard  of  this  kind  will  not  be  con- 
tributory negligence."  A  drover  or  other  person 
accompanyit^  property  being  transported  may, 
however,  be  negligent  in  assuming  nnneoessary  haz- 
ards so  as  to  defeat  bis  right  to  recover  for  in- 
juries resulting  therefrom." 

Hidixig  on  top  of,  car.  In  the  absence' of  some 
reasonable  necessity  therefor,  it  is  contributory 
negligence  for  a  passenger  to  ride  on  top  of  a  car, 
such  as  a  freight  car  or  a  caboose,"*  even  though 


he  does  so  with  the  permission,  or  on  the  sugsestion, 
of  one  of  the  trainmen*'  or  a  station  agent" 

[$  1512]  (2)  In  Oars  Not  Intended  for  Passen- 
.gerSt"  The  question  whether  or  not  a  passenger  is 
guilty  of  contributory  negligence  in  riding  in  a  car 
not  intended  for  passengers,  such  as  a  ba^age, 
mail,  or  express  car,  is  generally  one  of  fact  de- 
pendent on  the  circumstances  of  the  case  :^  but  to 
ride  in  such  a  car  without  the  consent  oi  the  car- 
rier's employees  is  usually  considered  negligence 
per  se  so  far  as  absolutely  to  defeat  recovery  for 
injuries  which  are  caused  by  an^hing  likely  to 
happen  by  reason  of  the  construction  or  use  of  the 
car  for  its  appropriate  purpose,  or  which  would  not 
have  been  sustained  had  the  passenger  been  in  a 


N.  J. — New  York.  etc..  R.  Co.  v. 
Ball.  63  N.  J.  L.  283,  21  A  10S2. 

Oh.— Vail  V.  Cincinnati  Inclined- 
Plane  R.  Co..  13  Oh.  Clr,  Ct.  494.  7 
Oh.  Clr.  Dec.  28. 

[a1  Wh»r»  a  paMangwr  on  a  Rtan- 
ooaoh  rode  on  the  outside  of  the 
coach  at  his  peril,  although  requested 
by  the  agent  of  the  stage  line  to  take 
an  inside  seat,  and  was  injured  by 
the  overturning  of  the  stagecoach, 
he  incurred  the  peculiar  rlslcs.  if  any 
there  were,  arising  from  his  exposed 
situation,  but  he  did  not  assume 
those  resulting  from  the  neeliRence 
of  defendant  or  of  those  In  his  em- 

?1oy.  Keith  V,  Pinkham,  43  Me.  601, 
9  AmD  SO. 

[b]  A  wUte  naseiurer  ildlng  la 
ft  oar  Mt  MdO*  for  oolorsA  vmmmtn- 
gers  is  not  thereby  chargeable  with 
contributory  negligence  as  to  In- 
juries received  by  the  engine  strik- 
ing cattle  on  the  track  and  being 
forced  through  such  car.  Florida 
Cent.,  etc..  R.  Co.  v.  Sullivan.  120 
Fed.  799.  67  CCA  167.  61  LRA  410. 

[c]  Injiiry  while  train  standing 
•tiU. — Whether  one  accompanying 
live  stock  had  a  right  to  rtde  in  the 
car  with  the  stock  while  the  train 
was  fn  motion  was  immaterial,  where 
the  Injury  to  him  occurred  while  he 
was  In  the  car  when  It  was  standing 
still  on  the  track.  Bolton  v.  Mis- 
souri Pac.  R.  Co.,  172  Mo.  92,  72  SW 
630. 

Proximate  oavH  gwanllr  see  su- 
pra S  1489. 

89.  U.  S. — Chicago,  etc.,  R.  Co.  v. 
I.ee.  92  Fed,  318.  84  CCA  865; 
ChicaKo.  etc..  R.  Co.  v.  Carpenter, 
56  Fed.  4B1,  B  CCA  661. 

Fla.— Florida  R.,  etc..  Co.  v.  Web- 
ster, 25  Pla.  394,  5  S  714. 

III.— intnola  Cent.  R.  Co.  v.  Beebe, 
174  III.  13.  60  NE  1019,  B6  AmSR 
2S3.  43  LRA  210  [aft  69  III.  A.  S6S]. 

Ind. — Lake  Shore,  etc.,  R.  Co.  v. 
Teeters,  16S  Ind.  236,  77  NB  599,  5 
LEANS  425  [aff  (A.)  74  NB  1014]: 
Evansville,  etc.,  R.  Co.  v.  Mills,  87 
Ind.  A.  698.  77  NE  608. 

Iowa. — Player  v.  Burlington,  etc., 
R.  Co.,  62  Iowa  723,  16  NW  847. 

Ky. — Chesapeake,  etc.,  R.  Co.  v. 
Smith.  162  Ky.  747.  172  SW  1088. 

Mass. — Ahem  v.  Boston  El.  R.  Co.. 
210  Mass.  506.  97  NB  72. 

Minn. — Klappenburg  v.  Minneapo- 
lis, etc..  R.  Co.,  123  Minn.  173,  143 
NW  322. 

Tex. — Missouri,  etc.,  R.  Co.  v.  Avis, 
41  Tex.  Civ.  A.  72,  91  SW  877  [aff 
100  Tex.  33,  98  SW  424];  Texas,  etc., 
R.  Co.  V.  Adams,  32  Tex.  Civ.  A.  112, 
72  SW  81. 

Wis. — Lawson  v.  Chicago,  etc,  R. 
Co.,  64  Wis.  447,  24  NW  618,  64  AmR 
C34. 

[a]  Biding  In  stock  oar. — Under 
some  live  stock  shipping  contracts 
and  under  some  circumstances,  the 
fact  that  a  person  in  charge  of  live 
stock  which  is  being  transported 
rides  in  the  car  with  the  stock  does 
not  make  him  guilty  of  contributory 
negligenfie  so  as  to  preclude  recovery 
for  personal  injuries  received.  Texas 
etc..  R.  Co.  v.  Reeder.  170  U.  S.  520, 
18  act  705.  42  L.  ed.  1134  [aft  76  Fed. 
550.  22  CCA  814]:  Ralph  v.  ChicaRO, 


etc.,  R.  Co.,  216  Fed.  744,  132  CCA 
664;  Chicago,  etc.,  R.  Co.  v.  Lee,  92 
Fed.  318,  34  CCA  366;  Lake  Shore,  etc., 
R.  Co.  V.  Teeters,  166  Ind.  335,  77  NE 
599,  6  LRANS  425  [aft  (A.)  74  NB 
1014]:  Evansville,  etc.,  R.  Co.  v. 
Mills,  37  Ind.  A.  598,  77  NB  60S: 
Kloppenburg  v.  Minneapolis,  etc.,  R. 
Co.,  128  M^n.  173,  143  NW  322. 

[b]  A  police  ofleer  charged  with 
the>  duty  of  regulating  the  move- 
ments of  street  cars  and  vehicles  at 
a  street  comer  may,  to  perform  his 
duty,  get  on  a  part  of  a  street  car 
where  he  may  expose  himself  to 
danger,  and  where  passengers  are 
not  invited  or  expected  to  ride,  and 
whether  It  is  necessary  for  him  so 
to  do  is  a  question  of  fact  under 
the  particular  circumstances.  Ahern 
V.  Boston  El.  R.  Co.,  210  Mass.  506. 

97  NB  72. 

Care  requlivd  for  the  protection  of 
persons  who  are  properly  riding  in 
a  manner  more  dangeous  than  usual 
see  supra  SS  1303.  1304,  1389. 

60.  U.  S.— Kimball  v.  Palmer,  80 
Fed.  240.  25  CCA  394. 

Ala. — Beyer  v.  Louisville,  etc.,  R. 
Co..  114  Ala.  424,  21  S  962. 

Kan. — Walker  v.  Green,  60  Kan. 
289.  66  P  477. 

Miss.— Illinois  Cent.  R.  Co.  v. 
Brown.  77  Mfss.  388,  28  S  949. 

Mo. — Rawllngs  v.  St.  Louis,  etc., 
R.  Co..  176  SW  935:  Neville  v.  St. 
Louis  Merchants  Bridge  Terminal  R. 
Co..  1E8  Mo.  293.  59  SW  123. 

N.  D. — Wahlen  v.  Great  Northern 
R.  Co..  23  N.  D.  607,  137  NW  576. 

Tex. — Hardin  v.  Ft.  Worth,  etc.,  R. 
Co.,.  (Civ.  A.)  100  SW  995. 

[a]  Unneoessary  riding  In  stock 
oar^— A  contract  with  a  railroad  for 
the  transportation  of  horses,  which 
permits  the  shipper  to  accompany 
the  horses,  and  requires  htm  to  look 
after  and  feed  them,  entitles  him  to 
enter  the  stock  car  at  reasonable 
times  for  that  purpose,  but  does  not 
make  the  car  a  place  for  his  trans- 
portation when  not  caring  for  the 
horses,  although  it  does  not  in  terms 
provide  where  he  shall  ride.  Bruce 
V.  Chicago.  etc„  R.  Co.,  136  Mo.  A. 
204.  116  SW  447. 

61.  U.  S. — Winters  v.  Baltimore, 
etc..  R.  Co..  163  Fed.  106. 

Ala. — Beyer  v.  Louisville,  etc..  R. 
Co.,  114  Ala.  424.  21  a  952. 

Ga. — Central  of  Georgia  R.  Co.  v. 
Clay,  3  Ga.  A.  286,  69  SE  843. 

Ky. — Patterson  v.  Louisville,  etc., 
R.  Co..  138  Ky.  648,  128  SW  1068,  137 
AmSR  405,  30  LRANS  426  and  note. 

Miss.— Illinois  Cent.  R.  Co.  v. 
Brown,  77  Miss.  338,  28  S  949. 

Mo. — Chaney  v.  Louisiana,  etc,  R. 
Co.,  176  Mo-  B98.  76  SW  69B-  Tuley 
V.  Chicago,  etc.,  R.  Co.,  41  uo.  A. 
432. 

S.  C. — McLean  Atlantic  Coast 
Line  R.  Co..  81  S,  C.  100,  81  SE  900, 
1071.  128  AmSR  892.  18  LRANS  763. 

Tex. — St.  Louis  Southwestern  R. 
Co.  V.  Morgan,  44  Tex.  CW.  A.  165, 

98  SW  408. 

ra]  Crowded  passcafer  car;  rid- 
ing on  top  of  freight  oar. — Neither 
on  general  principles,  nor  under  Mo. 
Rev.    St.    (1899)    t    1080,  providing 


that,  if  a  railroad  passenger  shall 
be  injured  while  on  the  platform,  or 
in  any  baggage,  wood,  or  freight  car. 
In   violation  of  printed  regulations 

f oeted  Inside  of  the  passenger  cars, 
he  company  shall  not  be  liable  if 
at  the  time  It  furnished  room  inside 
its  passenger  cars  sufficient  for 
passengers,  is  a  passenger  Justlfled 
In  taking  a  position,  on  account  of 
the  crowded  condition  of  the  passen- 
ger car.  on  the  top  of  a  freight  car, 
holding  on  to  a  brake,  with  his  legs 
dangling  over  the  end  of  the  car. 
Chaney  v.  Louisiana,  etc.,  R.  Co.,  176 
Mo.  598,  75  8W  695. 

[b]  WlMtlMr  lUlw  im  the  envoi* 
of  Ut*  eaboos*  Is  contributory  negli- 

Sence  is  a  question  for  the  Jury, 
entral  of  Georgia  R.  Co.  v.  Clay. 
3  Oa.  A.  2Sfl.  69  SE  843;  St.  Louis 
Southwestern  R.  Co.  v.  Morgan.  44 
Tex.  Civ.  A.  166.  98  SW  408. 

[c]  VMSlng  along  top  of  Arelght 
traln^For  a  shipper  on  a  freight 
train  to  attempt  to  get  on  top  of  the 
box  car  next  to  tne  caboose,  for 
the  purpose  of  walking  over  the  tops 
of  the  cars  to  the  car  containing 
his  shipment  while  the  train  Is  In 
motion.  Is  manifestly  dangerous:  and 
he  cannot  recover  for  a  resulting 
injury,  unless  it  is  clear  that  It 
was  necessary  for  him  so  to  do. 
Kimball  v.  Palmer,  80  Fed.  240.  26 
CCA  894.  Passing  from  one  car  to 
another  generally  see  supra  {  1S09. 

68.  McLean  v.  Atlantic  Coast  Line 
R.  Co..  81  3.  C.  100.  61  SE  900,  1071, 
128  AmSR  892.  18  LRANS  763. 

63.  Little  Rock,  etc.,  R.  Co.  v. 
Miles,  40  Ark.  298.  48  AmR  10. 

64.  Wfling  In  fVelgbt  oar  see  supra 
S  IBll. 

65.  Iowa. — Blake  v.  Burlington, 
etc.,  R.  Co..  89  Iowa  8,  56  NW  405.  21 
LRA  659. 

Md. — Dawson  v.  Maryland  Electric 
R.  Co.,  119  Md.  373,  86  A  1041;  Balti- 
more, etc.,  R.  Co.  V.  State.  72  Md. 
36, 18  A  lldl.  20  AmSR  464,  6  LRA  706. 

Mass. — Bromley  v.  New  York.  etc.. 
R.  Co.,  193  Mass.  453,  79  NE  775; 
Cody  v.  New  York,  etc.,  R.  Co.,  151 
Mass.  462,  24  NE  402.  7  LRA  843. 

Mo. — Berry  v.  Missouri  Pac.  R,  Co., 
124  Mo.  223.  26  SW  229. 

N.  J. — New  York.  etc..  R.  Co.  v. 
Ball,  53  N.  J.  L.  283,  21  A  1052. 

N.  Y, — Webster  v.  Rome,  etc.,  R. 
Co..  40  Hun  161  [aff  115  N.  Y.  112, 
21  NE  725]. 

Okl. — Lane  v.  Choctaw,  etc.,  R.  Co.. 
19  Okl.  324.  91  P  883. 

Pa. — Creed  v.  Pennsylvania  R.  Co., 
86  Pa.  139,  27  AmR  693. 

Tenn. — Washburn  v,  Nashville, 
etc..  R.  Co.,  3  Head  638.  76  AmD  784. 

Tex. — International,  etc..  R.  Co.  v. 
Ormond,  64  Tex.  485. 

[a]  Passenger  oars  overcrowded.^ — 
A  carrier  of  pasneneers  is  not  al- 
lowed to  overcrowd  its  vehicles  or 
cars,  and  a  pa.Hsenger  who  goes  on 
a  train  for  passage  is  not  negligent 
per  S6  in  occupying  a  position  In 
the  baf^gage  compartment  of  a  com- 
bination car  where  there  are  no  un- 
occupied seats  In  the  passenger  com- 
nartments  or  coaches.  Lane  v.  Choc- 
taw, etc.,  R.  Co.,  19  Okl.  824,  91  P 
883. 


For  later  eases,  developments  and  oluuves  in  the  law  see  cumulative  Annotations,  same  title. 

Digitized 


pageKnd  note  number. 


§  1512] 


CARRIERS 


[IOC.  J.]  1148 


proper  place,**  since  from  the  usual  proximity  of 
the  baggage  or  express  ear  to  the  engine  it  is  the 
first  car  to  give  way  to  a  shock  in  case  of  a  col- 
lision, and  is  hence  a  more  perilous  position  than  a 
passenger  car.*^  If  the  passenger  takes  such  a 
position  with  the  knowledge  or  permission  of  the 
conductor  or  other  employee  in  chaise  of  the  train, 
it  is  not  of  itself  such  contributory  negligence  as 
will  exonerate  the  carrier.'*  But,  if  a  passenger 
rides  in  a  ba^age  or  express  car  in  violation  of  a 
known  regulation  of  the  carrier,  and  receives  an 
injury  in  consequence  of  such  violation,  he  cannot 
recover  against  the  company,™  even  though  he  so 
rides  with  the  knowledge  or  permission  of  the  con- 
ductor, for  the  conductor  cannot,  in  violation  of  a 
known  rule  of  the  company,  license  a  passenger  to 
occupy  a  place  of  danger  so  as  to  make  the  com- 
pany responsible. In  some  jurisdictions,  however, 
it  is  not  contributory  negligence  for  a  passenger  to 
remain  in  a  ba^age  car  with  the  permission  of  the 
condnctor  or  other  employees  of  the  carrier  in  dis- 
regard of  a  rule  of  the  carrier."   Where  a  statute 


provides  that  a  railroad  company  shall  not  be  liable 
for  any  injury  to  a  person  riding  in  the  mail  or 
express  cars  or  on  the  engine,  it  is  not  necessary, 
in  order  to  prevent  recovery,  that  such  statute 
should  also  in  express  terms  prohibit  a  recovery  by 
the  person  injured." 

On  engine.  A  locomotive  engine  is  obviously  not 
intended  for  passengers,  and  it  has  been  held  that, 
if  a  passenger  takes  a  place  on  an  engine  without 
being  assigned  thereto  by  the  conductor  or  some 
other  authorized  person,  he  will  be  guilty  of  negli- 
gence, and,  if  this  aegUgence  proximately  con- 
tributes to  an  injury  received  by  him  in  that  posi- 
tion, he  cannot  recover  unless  wanton  or  intentional 
misconduct  on  the  part  of  the  carrier  or  its  em- 
ployees is  shown,"  although  it  is  held  not  to  be 
negligence  as  a  matter  of  law  for  a  shipper  of  live 
stock  to  ride  on  the  engine."  But,  where  a  pas- 
senger rides  on  the  engine  under  the  permission  or 
direction  of  the  conductor  or  engineer,  he  is  not 
necessarily  guilty  of  n^ligence,  unless  the  danger 
of  so  doing  is  obvious,"  or  unless  his  so  doing  is  in 


66.  Fla. — Florida  Southern  R.  Co. 
V.  Hlnst,  30  Fla.  1.  11  S  B06,  3S  AmSR 
17.  16  LRA  631  and  note. 

III. — Peoria,  etc.,  R.  Co.  v.  Lane,  8S 
111.  448. 

Ky. — Kentucky  Cent.  R.  Co.  v. 
Thomas.  70  Ky.  160,  2  KyL  114,  42 
AmR  208:  Kentucky  Cent  R.  Co.  v. 
Thomas,  6  KyL  E99,  13  Ky.  Op.  269. 

Ho. — Tuley  v.  Chicago,  etc.,  R.  Co., 
41  Mo.  A.  482. 

Okl. — Atchison,  etc.,  R.  Co.  v.  John- 
son. 3  Okl.  41.  41  P  641. 

Tex. — Houston,  etc.,  R.  Co.  v.  Clem- 
mons.  55  Tex.  88.  40  AmR  799. 

67.  Kentucky  Cent.  R.  Co.  v. 
Thomas,  79  Ky.  160,  42  AmR  208; 
Bromley  v.  New  Tork,  etc.,  R.  Co., 
193  Mass.  463,  79  NE  775;  Pennsyl- 
vania R.  Co.  V.  Langdon,  92  Pa.  21, 
37  AmR  651;  Houston,  etc,  R.  Co. 
V.  Clemmons,  66  Tex.  88,  40  AmR  799. 

[a]  Baggage  oar  at  rear  of  train. 
— where  a  passenger  was  riding  In  a 
rear  compartment  of  a  car  arranged 
for  the  carriage  of  baggage,  and  the 
car  was  the  rear  car  of  the  train, 
he  was  not  guilty  of  contributory 
negligence  where  he  received  injury 
from  a  collision,  the  result  showing 
that  the  baggage  compartment  was 
not  peculiarly  a  place  of  danger, 
since  the  force  of  the  blow  from  the 
colliding  train  was  transmitted  to 
and  did  its  more  destructive  work  at 
other  parts  of  the  train.  New  York, 
etc.,  R.  Co.  V.  Ball.  63  N.  J.  L.  283, 
21  A  1062. 

[b]  BvldMio*  abowlag  iMggmg* 
car  safer  than  passenger  cw. — 
PlalntllT  took  his  seat  in  a  passen- 
ger car  where  there  was  plenty  of 
room,  but  afterward  went  forward 
Into  the  baggage  car  to  smoke,  and 
was  there  at  the  time  of  a  collision. 
The  evidence  tended  to  show  that  the 
baggage  car  was  a  safer  place  than 
the  passenger  car.  It  was  held  that 
plaintiff  in  going  Into  the  baggage 
car  was  not  as  a  matter  or  law 
guilty  of  such  negligence  as  barred  a 
recovery,  that,  if  plaintiff's  presence 
in  the  car,  although  unauthorized,  in 
no  way  contributed  to  the  injury,  it 
furnished  no  defense,  and  that  the 
question  was  properly  submitted  to 
the  Jury.  Webster  v.  Rome,  etc.,  R. 
Co..  115  N.  T.  112.  21  NB  725. 

68.  Iowa — Davis  v.  Iowa  Cent.  R. 
Co.,  147  Iowa  694.  124  NW  753. 

Ky. — Chesapeake,  etc..  R.  Co.  v. 
Jordan,  76  5W  145,  25  KyL  574. 

Mass. — Bromley  v.  New  Tork,  etc., 
R.  Co..  193  Mass.  453,  79  NE  776. 

Mo, — Anderson  v.  St.  Louia,  etc., 
R.  Co..  (A.>  178  SW  242. 

N.  Y. — VTood  V.  New  Tork  Cent.,' 
etc..  R.  Co.,  109  App.  Div.  770,  96 
NTS  419;  Carroll  v.  New  York,  etc., 
R.  Co..  8  N.  T.  Super.  671. 

Or. — ^Harvey  v.  Deep  River  liOgging 
Co.,  49  Or.  SS3,  90  P  SOI,  12  LRANS 
131. 


Tenn. — Waahhum  v.  Nashville,  etc, 
R.  Co.,  3  Head  638.  75  AmD  784. 

Tex. — Missouri,  etc.,  R.  Co.  v. 
Lindsay.   (Civ.  A.)   101  SW  863. 

OnL — Watson  v.  Northern  R.  Co.. 
24  U.  C.  Q.  B.  98. 

"He  [the  passenger]  took  a  seat 
In  the  postofflce  apartment  of  the 
baggage  car.  The  position  was  Inju- 
diciously chosen,  and  may  be  as- 
sumed to  have  been  known  to  him 
to  have  been  a  far  more  dangerous 
one  than  a  seat  in  a  passenger  car. 
But  he  took  it  with  the  assent  of 
the  conductor.  He  was  not  there  as 
a  trespasser,  or  wrongfully,  as  be- 
tween him  and  the  defendants.  So 
far  as  all  questions  involved  In  the 
decision  of  this  action  are  con- 
cerned, he  was  lawfully  there.  His 
being  there  was  not  such  negligence, 
In  the  legal  sense  of  the  term,  as 
exonerates  the  defendants  from  the 
consequences  of  Injuring  him  by  such 
culpable  negligence  as  consists  In 
running  two  trains  of  their  cars  so 
violently  Into  each  other  as  to  en- 
tirely demolish  the  car  in  which  he 
was  sitting."  Carroll  v.  New  Tork, 
etc..  R.  Co..  8  N.  T.  Super.  B71.  584. 

La]  What  oonstltatM  a«q,iil*so«no«. 
— Where  plaintiff  left  the  passenger 
compartment  of  a  railroad  car  and 
went  into  the  baggage  car  where  he 
was  when  he  was  injured  in  the 
collision,  the  fact  that  the  conduc- 
tor received  and  punched  his  ticket 
while  he  was  in  the  baggage  car  did 
not  constitute  an  acquiesence  on  the 
part  of  the  carrier  to  his  riding  in 
an  exposed  position  In  such  car. 
Bromley  v.  New  Tork,  etc.,  R.  Co., 
193  Mass.  453,  79  NE  776. 

[b]  One  zldlng  with  tha  Impllad 
consent  of  a  loggug  company  on  It* 
logging  train  consisting  of  an  en- 
gine and  a  logging  truck  is  not  guilty 
of  contributory  negligence  per  se  in 
riding  on  the  truck,  so  as  to  prevent 
recovery  for  his  injury  from  colli- 
sion of  that  and  another  train. 
Harvay  v.  Deep  River  Logging  Co., 
49  Or.  583,  90  P  501,  12  LRANS  131. 

Acts  by  permission  or  direction  of 
employees  generally  see  supra  j 
1488. 

Biding  In  baggage,  matl,  or  axprMS 
oar  as  afleotlng  ruatlon  ox  pHMogar 

see  supra  3  1059. 

69.  Pennsylvania  R.  Co.  v.  Lang- 
don, 92  Pa.  21.  37  AmR  6B1;  Houston, 
etc.,  R.  Co,  V.  Clemmons.  56  Tex,  88, 
40  AmR  799. 

Violations  of  regulations  or  dlrao- 
tlona  geneowUy  see  supra  I  1487. 

70.  Florida  Southern  R.  Co.  v. 
Hirst,  30  Fla.  1,  11  S  606,  32  AmSR 
17,  16  LRA  6X1  and  note;  Pennsyl- 
vania R.  Co.  V.  Lanrdon.  92  Pa.  21, 
37  AmR  651  Tdiat  O'Donnell  v.  Al- 
legheny Valley  R.  Co.,  B9  Pa.  289, 
98  Amb  SSfl]. 

n.   Jonea  v.  Chicago,  etc.,  R.  Co., 


43  Minn.  279,  46  NW  444;  Jacobus  v. 
St.  Paul,  etc.,  R.  Co.,  20  Minn.  126, 
18  AmR  360:  New  Tork.  etc.,  R.  Co. 
V.  Ball,  63  N.  J.  L.  283,  286.  21  A 
1052. 

"IX  is  unnecessary  to  determine.  In 
this  case,  whether,  and  to  what  ex- 
tent, the  obligation  to  carry  an  ac- 
cepted passenger  with  due  care  will 
be  waived  or  discharged  by  the  mis- 
conduct of  the  passenger  In  violating 
reasonable  rules  made  by  the  car- 
rier, for,  while  it  appears  that  de- 
fendant had  made  a  rule  requiring 
its  employes  not  to  permit  a  passen- 
ger to  ride  In  baggage  cars.  It  also 
appears,  not  only  that  plaintiff  was 
not  InformeJ  of  the  rale,  but  that 
the  employes  of  defendant  who  man- 
aged this  train  had  frequently  be- 
fore permitted  plaintiff  and  other 
such  passengers  to  thus  ride,  and 
on  the  trip  in  queftlon  the  conduc- 
tor of  the  train  had  accepted  and 
punched  plalntlfTs  ticket  while  he 
was  in  the  baggage  compartment." 
New  Tork,  etc.,  R.  Co.  v.  Ball,*  supra. 

79.  Cullen  v.  Southern  Pac.  R.  Co., 
2  Cal,  Unrep.  Cas.  9. 

73.  Brown  v.  Scarboro.  97  Ala.  316. 
12  S  289:  Menaugh  v.  Bedford  Belt 
R.  Co.,  157  Ind.  20.  60  NE  694;  Dog- 
gett  V.  Illinois  Cent.  R.  Co.,  34  Iowa 
284;  Mobile,  etc..  R.  Co.  v.  Bogle,  101 
Tenn,  40,  46  SW  760. 

Xldlng  on  engine  as  affecting  re- 
lation ox  passenger  see  supra  t  1069. 

74.  Missouri,  etc.,  R.  Co.  v.  Avis, 
41  Tex.  Civ.  A.  72.  91  SW  877  [aff 
100  Tex.  33.  92  SW  424]. 

75.  111. — Lake  Shore,  etc  R.  Co. 
V.  Brown.  123  III.  182,  14  NE  197,  6 
AmSR  610. 

La. — Hanson  v.  Mansfleld  R.,  etc.. 
Co.,  38  La.  Ann.  Ill,  58  AmR  162. 

Mass. — Files  v.  Boston,  etc.,  R.  Co., 
149  Mass.  204,  21  NE  311,  14  AmSR 
411  (obvious  danger). 

Or. — Radiey  v.  Columbia  R.  Co..  44 
Or.  332,  75  P  212,  1  AnnCas  447. 

Tex. — Claiborne  v.  Missouri,  etc..  R. 
Co.,  21  Tex.  Civ.  A.  648,  63  SW  837, 
67  SW  336. 

[a]  A  conductor  of  a  fVelgltt  train 
does  not  hy  vlztne  of  Us  nnploT- 
ment  liaT«  authority,  (1)  either  real 
or  apparent,  to  permit  passengers 
on  a  train  to  ride  on  the  engine 
under  any  circumstances.  Illinois 
Cent.  R,  Co.  v.  Jennings,  229  111.  608, 
82  NB  408;  Illinois  Cent.  R  CcC  v; 
Jennings.  217  IlL  140,  7B  NB  457  [rev 
119  III.  A.  317].  (2)  However,  in  one 
case  it  was  held  that  taking  a  seat 
In  the  cab  of  a  locomotive  cannot  be 
regarded  as  contributory  negligence 
where  the  place  la  ao  occupied  hv 
the  direction  or  permission  of  the 
cotiductor.  The  decision  in  this  case 
was  made,  however,  on  the  additional 
ground  that  the  injury  sustained  by 
the  passenarer  was  the  result  .of  an 
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violation  of  a  known  regulation  of  the  earxier." 

1513]  (3)  On  Flatfoim,  Bnnniiig  Board,  or 
Steps— (a)  OeiwraL''  Whether  or  not  the  act 
of  riding  on  the  platform  or  steps  of  a  railroad 
ear  is  n^Iigent  'is  generally  a  question  of  fact 
dependent  on  the  circumstances  of  the  particalar 
ca£e."  But,  where  the  danger  la  so  obvious  that  a 
person  of  ordinary  prudence  would  not  subject  him- 
self to  it,^  as  where  a  passenger  rides  on  the  plat- 
form or  steps  of  a  railroad  ear  while  the  train  is  in 


vapid  motimi,  without  any  reasonable  necessity  ox 
excuse  therefor,  there  beii^  room  for  him  inside  the 
car,"**  or  where  his  condition  is  such  as  to  make  his 
presence  on  the  platform  dangerous  while  the  traxa. 
is  moving  at  any  rate  of  spced,'^  he  is  generally  re- 
garded as  assuming  the  risks  of  his  position,  which 
are  incident  to  a  proper  and  ordinary  operation  of 
the  train,"  and  as  being  guilty  of  contributory  neg- 
ligence per  se,  so  as  to  defeat  a  recovery  far  injuries 
received  by  reason  of  his  riding  in  such  posinon,** 


not  regarded  as  peculiar  to  the  posi- 
tion occuplecl.  Hanson  v.  Manslleld 
R..  etc.,  Co.,  38  La.  Ann.  Ill,  68  AmR 
162. 

[b]  JHrMtlon  of  vafflnMr. — Where 
plaintiff  took  passaee  on  the  engine 
of  a  f  r«lgrtat  t»ln  which  carried  pas- 
sengers, at  the  direction  of  the  en- 


gineer, and  was  injured  by  the  de- 
railment of  th«  engine,  which  injury 
would  not  hav«  occurred  if  he  had 


token  passage  in  the  caboose  pro- 
Tided  for  passengers,  plaintiff,  al- 
though regarded  OS  a  passenger,  was 
guilty  of  contributory  negligence  as 
a  matter  of  law  in  riding  on  the  «n- 

f'lne.  and  was  therefore  not  entitled 
0  recover.  Radley  v.  Columbia  R. 
Co..  44  Or.  832,  843,  76  P  212,  1  Ann 
Cas  447  (where  the  court  said:  "The 
engineer  has  no  authority  to  bind  the 
company  by  accepting  him  as  a  pas- 
senger on  his  engine,  and  the  mere 
consent  of  a  conductor  will  not  Jus- 
tify a  passenger  In  occupylns  a  place 
of  obvious  danger,  not  designed  Or 
Intended  for  the  use  of  passengers"). 

AaXm  by  permission  or  direction  of 
•mplorSM  gsneraUy  see  supra  S  1488. 

76.  Ga. — Dixon  v.  Central  of  Geor- 
gia R.  Co.,  14  Oa.  A.  216.  80  BE 
612. 

111. — Chicago,  etc.,  R.  Co.  v.  Mlchle, 
83  111.  427. 

N.  T. — RobertBon  v.  New  Tork, 
etc.,  R.  Co..  22  Barb.  91. 

Tex. — Texas,  etc.,  R.  Co.  v.  Boyd, 
6  Tex.  Civ.  A.  206,  24  SW  1086. 

Va. — Virginia  Midland  R.  Co.  v. 
Roach.  83  Va.  376.  5  SB  176. 

W.  Va. — Downey  v.  Chosapeake, 
etc..  R.  Co..  28  W.  Va.  732. 

Ttolations  of  regnlatloas  or  OiMC- 
tixmm  generally  see  supra  {  1487. 

77.  Xhilng  on  the  platform  In  pre- 
paring to  aught  see  supra  S  1497. 

78.  Ala. — Clan  ton  v.  Southern  R. 
Co..  t65  Ala.  485.  61  S  816,  27  LRA 
N3  263:  Southern  R.  Co.  v.  Roebuck. 
132  Ala.  412.  31  S  611;  McI>oiiald  v. 
Montgomery  St.  R.  Co..  110  Ala.  161, 
20  S  S17;  Highland  Ave.,  etc..  R.  Co. 
V.  Donovan.  94  Ala.  299.  10  S  139. 

Ark. — Memphia,  etc..  R.  Co.  v.  Sa- 
linger, 46  Ark.  628. 

Fla. — Atlantic  Coast  Line  R.  Co.  v. 
Crosby.  B8  'Fla..  400.  43  S  318. 

Go. — Central  of  Oeorgla  R.  Co.  v. 
Foreland.  128  Go.  6417  K8  SE  44; 
Augusta  Southern  R.  Co.  v.  Snider, 
118  Ga.  146,  44  SE  1005;  Augusta, 
etc.  R.  Co.  V.  Rens.  56  Ga.  126; 
Pierce  v.  Georgia  R..  etc.,  Co.,  9  Ga. 
A.  666.  72  SB  66;  Myrick  v.  Macon 
R..  etc.,  Co.,  6  Ga.  A.  38.  64  BE 
296. 

111. — Lake  Shore,  etc..  R;  Co.  v.  Kel- 
sey.  180  III.  630.  64  NE  608;  Illinois 
Cent.  R.  Co.  v.  O'Keefa.  154  III.  608, 
39  NE  606;  llovlne  v.  Chicago,  etc., 
R.  Co.,  177  111.  A.  360;  Chicago,  etc., 
R.  Co.  v.  Rlelly,  40  111.  A.  416. 

Iowa. — Sutherland  v.  Standard  I.., 
etc.,  Ins.  Co.,  87  Iowa  606,  64  NW 
453. 

Mass. — Beal  v.  Lowell,  etc..  R.  Co.. 
157  Mass.  444,  82  NE  653;  Torrey  v. 
Boston,  etc.,  R.  Co..  147  Mass.  412. 
18  NE  213;  Maguire  v.  Middlesex  R. 
Co.,  116  Mass.  239;  Meesel  v.  Lynn, 
etc.,  R.  Co..  8  Allen  234. 

■Mich.— Upham  v.  I>etrolt  City  R. 
Co.,  85  Mich.  12,  48  NW  199,  12  LRA 
129. 

Minn. — Olson  v.  Oiicago,  etc.,  R. 
Co..  94  Minn.  241.  102  NW  449;  Mats 
V.  St.  Paul  City  R.  Co.,  B2  Hlnn.  1S9, 
S8  NW  1071. 

Miss. — Johnson  v.  Tazoo.  etc..  R. 


Co.,  94  Miss.  447,  47  S  786,  32  JJBJi. 
NS  312. 

N.  T. — Goodrich  v.  Pennsylvania, 
etc.,  Chnal,  etc.,  Co.,  80  Hun  60. 

Or. — Kearney  v.  Oregon  R..  etc., 
Co.,  69  Or.  12.  112  P  1083.  116  P  69S. 

S.  C— DoolitUe  V.  Southern  R.  Co., 
62  S.  C.  130,  40  SE  133. 

Tex. — Bonner  v.  Glenn.  TV  Tex. 
681,  16  BW  672:  St.  LotOs  Southwest- 
ern R.  Co.  V.  Ball,  28  Tex.  Clv.  A.  287, 
66  SW  879;  Gaunce  v.  Golf,  etc..  R. 
Co..  20  Tex.  Clv.  A.  33,  48  SW  684; 
International,  etc.,  R.  Co.  T.  Welsh, 
(Olv.  A.)  24  SW  854. 

Utah. — Woods  v.  Southern  Foe.  Co.. 
9  Utah  146,  33  P  628. 

Wash. — Graham  v.  McNeill.  20 
Wasb.  466,  66  P  631,  72  AmSR  121. 
43  LRA  300  (although  room  Inside). 

Wis. — Miller  V.  Chicago,  etc.,  R. 
Co.,  135  Wis.  247,  115  NW  794,  128 
AmSR  1021.  17  LRANS  158. 

B.  C. — Dynes  v.  British  Columbia 
Electric  R.  Co..  16  B.  C.  429  {app  al- 
lowed 47  Can.  S.  C.  395]. 

[a]  Platform  of  Testllnilea  train. 
— A  passenger  Is  not  guilty  of  con- 
tributory negligence  as  matter  of  law 
in  merely  riding  on  a  platform  of  a 
vestlbuled  train;  but  whether  he  was 

fullty  of  contributory  negligence  Is 
or  the  Jury  where  there  Is  evidence 
that,  as  the  train  approached  a  city 
at  midnight,  the  porter  for  his  own 
convenience  placed  a  box  on  the  car 
platform  Just  to  the  side  of  the  pas- 
sageway between  two  cars,  opened 
the  trapdoor  over  the  steps,  and 
threw  open  the  vestlbuled  door,  and 
that  the  passenger,  not  knowing 
thereof,  went  on  the  platform  and 
stumbled  over  the  box,  out  of  the 
vestlbuled  door.  Johnson  v.  Yasoo, 
etc..  R.  Co.,  94  Miss.  447,  47  S  786, 
22  LRANS  312  and  note. 

[b]  That  a  passenger  has  seleotsd 
th*  platform  as  a  place  to  ride  when 
a  train  Is  moving  cannot  be  Implied 
from  the  fact  that  he  is  on  such  plat- 
form Willie  the  train  is  standing  still 
waiting  at  a  regular  station  for  the 
arrival  of  another  train.  Atlantic 
Coast  Llns  R.  Co.  v.  Crosby,  63  Fla. 
400,  43  S  318. 

79.  Hyrlck  v.  Macon  R.,  etc.,  Co., 
6  Go.  A.  88.  64  SB  296.  See  also 
cases  infra  notes  80.  81. 

80.  Ark. — Memphis,  etc,  R.  Co. 
V.  Salinger,  46  Ark.  528. 

Ga. — Augusta  Southern  R.  Co.  v. 
Snider.  118  Ga.  146,  44  8B  1006. 

Ind. — Cleveland,  etc.  R.  Co.  v. 
Moneyhun.  146  Ind.  147.  44  NE  1106, 
34  LRA  141;  Kentucky,  etc..  Bridge 
Oo.  v.  QuliUcert.  t  Ind.  A.  244.  28  NE 
838. 

Ky. — Louisville,  etc..  R.  Co.  v. 
Morris.  62  SW  1013.  28  Kyi,  448  (at 
least  standing  room  In  the  car). 

Mo.— Smotherman  v.  St.  Louis,  etc., 
R.  Co..  29  Mo.  A.  265. 

Pa. — Shive  v.  Philadelphia,  etc.. 
R.  Co.,  236  Pa.  256,  83  A  707  (ad- 
joining coach  empty);  Rager  v. 
Pennsylvania  R  Co.,  229  Pa.  336,  78 
A  827. 

Tenn, — Meyere  v.  Nashville,  etc.. 
R.  Co.,  110  Tenn.  186.  72  SW  114. 

See  also  coses  infra  note  90. 

[a]  Zllnstratlons,. — (1)  Where  a 
passenger  stands  In  the  vestibule  of 
a  car  while  in  motion,  and  there  are 
vacant  seats  In  the  car,  and  on  re- 
quest of  the  brakeman  he  refuses  to 
go  inside,  and  when  the  doors  are 
opened  on  approaching  a  station  he 
falls  out  and  is  killed,  the  railroad 
company    is    not    liable.     Rager  v. 


Pennsylvania  R.  Co.,  229  Pa.  336.  78 
A  827.  (2)  Where  a  passenger  in  a 
caboose  sues  for  an  injury  caused  by 
being  Jarred  from  the  platform  while 
cars  were  being  switched,  plaintiff's 
evidence  that  there  was  ample  seat- 
ing room  in  the  caboose,  and  that  be 
knew  certain  cars  would  be  switched 
and  a  Jarring  necessarily  produced 
by  attaching  them,  that  there  was  no 
necessity  for  his  leaving  the  seat 
and  that  he  would  not  have  been  in- 
jured If  he  had  been  slttlnK  down, 
shows  contributory  negligence  suffl- 
cient  to  warrant  sustaining  a  demur- 
rer to  his  evidence.  Smotherman  v. 
St.  Louis,  etc.  R.  Co.,  29  Mo.  A.  2S6. 

81.  Augusta  Southern  R.  Co.  v. 
Snider,  118  Ga.  146.  44  SE  1005. 
_  82.  Renaud  v.  New  York,  etc.,  R. 
Co.,  210  Mass.  S53,  97  NE  98.  38 
LRANS  689:  Walling  v.  Trinity,  etc.. 
R.  Co..  48  Tex.  Clv.  A.  86.  106  SW 
417;  Houston,  etc,  R.  Co.  v.  John- 
son, (Tex.  Civ.  A.)  108  SW  28&. 

[a]  By  permission  of  oondnotor«— 
If  a  passenger  voluntarily  takes  a 
position  on  the  platform  of  a  car 
with  no  occasion  therefor  or  induce- 
ment thereto  caused  by  the  manaeers 
of  the  road,  except  a  bare  license 
by  noninterference  or  express  per- 
mission of  the  conductor,  he  takes 
the  special  risk  of  that  position  on 
himself.  Hlckey  v.  Boston,  etc..  R. 
Co.,  14  Allen  (Mass.)  429. 

[b]  Znowledge  of  ttMifsr.  A  boy 
passenger  riding  on  the  platform  and 
a  defective  step  of  a  railroad  car 
assumed  the  risk  of  Injury  through 
such  step,  and  the  swaying  of  the 
train  caused  by  defective  track  and 
roadbed.  If  ho  knew  the  step  was  de- 
fective and  that  the  car  was  sway- 
ing, unless  he  was  InsufTlclently  In- 
telligent to  be  able  to  understand  the 
danger  of  so  riding.  Walling-  v. 
Trinity,  etc.,  R.  Co.,  48  Tex.  Civ.  A. 
35.  106  SW  417. 

83.  U.  S. — Chicago  Great  Western 
R.  Co.  V.  Mohaupt.  162  Fed.  66S.  89 
CCA  467.  18  LRANS  760;  Shumate 
V.  Louisville,  etc.  R  Co.,  168  Fed. 
901;  Illinois  Cent  R.  Co.  v.  Warren. 
149  Fed.  668,  79  CCA  860;  St.  locals, 
etc.,  R.  Co.  V.  Leftwich,  117  Fed.  127. 
54  COA  1. 

Ala. — Clanton  v.  Southern  R.  Co.. 
1«S  Ala.  4fln.  61  S  616.  27  LRANS 
258:  Alabama  Great  Southern  R,  Co. 
V.  Ciilbert.  6  Ala.  A.  372.  60  3  642. 

Ga. — Hicks  v.  Georgia  Southern, 
etc.  R.  Co.,  108  Ga.  804,  32  SE  880; 
Blitch  V.  Central  R.  Co.,  76  Ga.  333. 

111. — Savage  v.  Illinois  Cent.  R.  Co.. 
164  111.  A.  634;  Kerr  v.  Chicago,  etc.. 
R.  Co..  100  111.  A.  14>i:  Chicago,  etc. 
R.  Co.  V.  Carroll,  6  111.  A.  201.  But 
see  Chicago,  etc.,  R.  Co.  v.  Newell. 
113  III,  A.  263  [afr  212  III.  832.  72 
NE  416]  (holding  that  whether  it  is 
negligenre  for  a  pa-ssenger  to  ride  on 
the  platform  of  a  car  when  the  train 
is  traveling  at  a  high  rate  of  speed 
is  a  question  of  fact  to  be  deter- 
mined from  a  consideration  of  all  the 
facts  and  circumstances  In  evidence). 

Ind. — Cleveland,  etc..  .R.  Co.  t. 
Moneyhun.  146  Ind,  147,  44  NE  1X08. 
34  LRA  141;  Loul.sville.  etc,  R.  Co.  v. 
Blsch.  120  Ind.  649.  22  NE  66?. 

Ky. — Louisville,  etc..  R.  Co.  v.  ICor- 
ris.  62  SW  1012.  23  KyL  448. 

Me. — Goodwin  v.  Boston,  etc.  R. 
Co..  84  Me.  203.  24  A  816. 

Mass. — Konaud  v.  New  York,  etc., 
•R.  Co..  210  Ma.'ts.  663.  97  NE  98,  38 
LRANS  689:  Hickey  v.  Boston,  etc. 
R.  Co.,  14  Allen  429. 

Mo. — Gerstle  v.  Union  Pac.  R.  Co.. 
23  Mo.  A.  361;  Ashbrook  v.  Frederick 
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particularly  where  he  does  so  in  violation  of  a  regu- 
lation of  the  carrier,**  or  of  a  statute  prohibiting 
passengers  from  riding  on  platforms  "  or  of  a  warn- 
ing given  by  the  conductor  or  other  employee  in 
chaif^."  But  where  a  passenger  is  compelled  by 
necessity  to  ride  on  the  platform/^  as  where  the 


car  is  so  crowded  that  there  is  no  reasonable  accom- 
modation inside,  the  act  of  riding  on  the  platform 
is  not  necessarily  negl^nt,  if  ordinary  care  is 
exercised  by  the  passei^r  in  so  doing,  but  such 
n^ligence  is  ordinarily  a  question  of  fact  for  the 
jury,  depending  on  the  circumstances nor  is  such 


Ave.  R.  Co..  18  Mo.  A.  290. 

Oh. — Eller  V.  Dayton,  etc.,  Tract 
Co..  IS  OhS&CP  208. 

Okl. — Sanders  v.  Chicago,  etc.  R. 
Co..  10  Okl.  325,  61  P  1076. 

Pa. — Alkln  V.  Frankford,  etc.,  R. 
Co.,  142  Pa.  47.  21  A  781. 

Tenn. — Meyers  v,  Nashville,  etc.,  R. 
Co..  110  Tenn.  166.  72  SW  114. 

Vt. — Worthington  v.  Central  Ver- 
mont R.  Co..  64  Vt.  107,  23  A  690,  15 
LRA  326. 

W.  Va. — Norvell  v.  Kanawha,  etc., 
R.  Co.,  67  W.  Va.  467,  470,  68  SE  £88, 
29  LiRANS  325  and  note  [cit  Cyc]; 
Fisher  v.  West  Virginia,  etc.,  R.  Co.. 
42  W.  Va«  183,  24  SE  670,  33  I.RA 
69. 

"The  platforms  and  steps  of  railway 
cars  propelled  by  steam  are  danser- 
gerous  places  for  passengers  to  rlda. 
They  are  not  provided  for  that  pur- 
pose, and  i>assenger  coaches  gener- 
ally carry  on  their  doors,  or  In  other 
conspicuous  places,  notices  that  the 
rules  of  railway  companies  forbid 
the  passengers  to  occupy  these  places 
for  the  purpose  of  rldlnfr  upon  the 
trains.  Moreover,  It  is  a  general  rule 
of  law  that  a  passenger  who,  with- 
out any  reasonable  cause  or  excuse, 
rides  on  a  platform  or  on  the  steps 
of  a  railway  car,  or  on  an  engine,  or 
on  a  hand  car.  or  on  a  freight  or  bag- 

Sage  car,  or  in  any  other  place  not 
Bslgned  for  the  carriage  of  pas- 
sengers, Is  guilty  of  negligence 
which.  If  it  contributes  to  an  Injury 
that  he  sustains,  will  bar  his  re- 
CO  very  of  damages  therefor  on  ac- 
count of  the  concurring  negligence  of 
the  railway  company."  at.  Louis, 
etc..  R.  Co.  v.  L^ftwlch,  117  Fed.  127, 
128,  54  CCA  1. 

[a]  On  steps. — One  Is  not  Justified 
In  riding  on  the  steps  of  a  passenger 
car,  outside  of  the  vestibule  door, 
even  though  he  has  a  ticket  for  pas- 
sage on  that  particular  train  and  is 
nnable  to  secure  admission  to  the 
coach;  and  if  one  voluntarily  aa- 
Buroes  such  risk,  and  is  accidentally 
thrown  from  the  train  while  it  is 
running,  he  is  not  entitled  to  dam- 
ages for  personal  Injuries  received 
thereby.  Sanders  v.  Chicago,  etc.,  R 
Co.,  10  OkL  325,  61  P  1076. 

84.  Ala. — Alabama,  etc.,  R  Co.  v. 
Hawk,  72  Ala.  112. 

Ark. — Little  Rock,  etc.,  R.  Co.  v. 
Miles.  40  Ark.  298,  48  AmR  10. 

Fla. — Florida  Southern  R.  Co.  v. 
Hirst,  30  Fla.  1,  11  S  606,  32  AmSR 
17.  16  L.RA  631  and  note. 

Oa, — Hicks  V,  Georgia  Southern, 
etc.,  R.  Co.,  108  Oa.  304.  32  SE  880. 

111. — ^Kerr  v.  Chicago,  etc.,  R.  Co., 
100  III.  A.  148. 

Mass. — Roberts  v.  New  York,  etc., 
R.  Co.,  175  Mass.  296.  56  NE  559. 

Mich.— Bolsen  v.  Cobbs,  147  Mich. 
429,  111  NW  82. 

Mo. — Aufdenberg  v.  St.  Louis,  etc., 
K.  Co.,  182  Mo.  565,  S4  SW  485. 

N.  Y.— Hlggins  V.  New  York,  etc., 
R.  Co.,  15  n:  Y.  Super.  132. 

Pa. — Pennsylvania  R.  Co.  v.  Lang- 
don,  92  Ps.  21,  37  AmR  651. 

Tex. — Ebert  v.  Gulf,  etc.,  R.  Co., 
(Civ.  A.)  4»  SW  1106;  Central  Texas, 
etc.,  R.  Co.  V-  Hoard,  (Civ.  A.)  49  SW 
142. 

la]  Tiolstlon  of  rsynlotlon  1»jr 
yrmlsslon  of  eoadaotor.r^Where  a 

company  had  a  printed  regrulatlon 
posted  inside  of  the  car  in  accordance 
with  a  statute  requiring  It.  warning 
passengers  not  to  ride  on  the  plat- 
form, the  mere  fact  that  a  conductor 
did  not  object  to  a  passenger  stand- 
ing on  the  platform  when  there  was 
sumclent  room  Inside  did  not  Justify 
the  presumption  that  the  company 
thereby  waived  the  protection  given 
by  such  statute.  esoectaUy  where  the 
notice  expressly  declared  that  the 
company  would  claim  the  benefit  of 
th«  act.    Hlggins  v.  New  York,  etc.. 


R.  Co.,  16  N.  Y.  Super.  182. 

Tlolatloiu  of  rvvlattons  or  dlree- 
tloiw  g«n«nU^  see  supra  t  1487. 

86.  Ala- — Cfentral  R.,  etc,  Co,  t. 
Miles,  88  Ala.  266,  6  S  696. 

Cal.— Prultt  V.  San  Pedro,  etc.,  R 
Co.,  161  Gal.  28,  118  P  223,  36  LRA 
NS  831. 

Ind. — Lake  Erie,  etc.,  R  Co.  v. 
Cotton,  46  Ind.  A.  580,  91  NE  263. 

Mo.-— Choate  v.  Missouri  Pac.  R. 
Co.,  67  Mo.  A.  105. 

N.  Y. — Willis  V.  Long  Island  R. 
Co.,  34  N.  Y.  670. 

N.  C. — Shaw  V.  Seaboard  Air  LlnP 
R.  Co.,  143  N.  C.  512,  65  SE  713. 

But  see  Thomas  v.  San  Pedro,  etc, 
R.  Co,,  170  Fed.  129.  95  CCA  371 
(holding  that,  under  Cal.  Civ.  Code 
il  483,  484,  as  construed  by  the  su- 
preme court  of  that  state,  a  passen- 

Jer  who  voluntarily  goes  on  the  plat- 
orm  of  a  car  while  the  train  is  in 
motion,  In  violation  of  rules  prop- 
erly posted,  etc..  Is  not  necessarily 
negligent,  as  a  matter  of  law,  pre- 
cluding a  recovery  for  injuries). 

[a]  To  pass  on  to  ttie  platfona 
of  a  raUrood  car  for  tlw  pnrpoee  of 
alighting  (l>  when  the  train  stops, 
which  train  la  already  checking  its 
speed.  Is  not  to  ride  on  the  platform 
In  violation  of  a  rule  or  statute  on 
the  subject.  Central  R.,  etc.,  Co.  v. 
Miles,  88  Ala.  256,  6  S  696:  liike  Erie, 
etc.,  R.  Co.  V.  Cotton,  45  Ind.  A.  680, 
91  NE  253  (holding  that  the  fact 
that  a  passenger  in  leaving  a  car 
had   stepped  with  one  foot  on  the 

filatform  while  the  other  remained 
n  the  doorway  when  he  was  Injured 
did  not  present  a  cause  of  action  for 
Injury  while  "riding  on  the  plat- 
form." within  Burns  Annot.  St. 
[1908]  B  5316.  relieving  the  carrier 
from  liability  for  Injury  to  a  pas- 
senger OR  the  platform  In  violation 
of  the  printed  regulations  of  the 
company  posted  In  a  conspicuous 
place  Inside  the  car) ;  Schultze  v. 
Missouri  Pac.  R.  Co.,  82  Mo.  A.  438; 
Buel  v.  New  York  Cent.  R.  Co.,  31 
N.  Y.  314,  88  AmD  271:  Kearney  v. 
Seaboard  Air  Line  R.  Co.,  168  N.  C. 
621,  74  SB  693.  (2)  But  under  a 
statute  providing  that  a  carrier 
shall  not  be  liable  for  Injuries  to  a 
passenger  while  on  the  platform  of 
a  car  in  violation  of  the  printed 
regulations  of  the  company,  posted 
in  a  conspicuous  place  inside  of  its 
passenger  cars,  where  it  furnished 
room  within  such  cars  sufficient  for 
the  proper  accommodation  of  its  pas- 
sengers, the  company  is  not  liable 
for  injuries  to  a  passenger  who, 
after  the  porter  calls  out  the  name 
of  the  station  at  which  she  intends 
to  alight,  and  while  the  train  Is 
still  moving,  goes  on  the  car  platf oi^ 
In  violation  of  the  printed  regula- 
tions so  posted,  end  is  injured  by 
the  sudden  Jerking  of  the  train,  al- 
though she  goes  on  such  platform 
in  the  bona  fide  belief  that  the  train 
has  come  to  a  full  stop,  and  al- 
though a  reasonably  prudent  per- 
son under  the  same  circumstances 
would  so  believe  and  act.  Shaw  v. 
Seaboard  Air  Line  R.  Co.,  143  N.  C. 
312.  66  SE  713;  Denny  v.  North  Caro- 
lina R.  Co.,  132  N.  C.  340,  43  SE 
847. 

tb]  Vot  sppiioaios  to  stxMt  vall- 
roads^A  statute  i»uviding  .that 
carriers  shall  not  be  liable  for  In- 
juries to  passengers  while  on  the 
platform  in  violation  of  the  posted 
rules  of  the  company  does  nol:  applr 
to  street  railroad  comanles.  Lax  v. 
Forty-Second  St.  etc.,  R.  Co,,  46  N. 
Y.  super.  448. 

86.    Louisville,    etc.,    R.  Co. 
BIsch.  120  Ind.  649,  22  NB  662;  Gro- 
vllle   v.   Manhattan   R.   Co.,   106  N. 
Y.  626,  12       61,  69  AmR  518:  Roger 
V.  Pennsylvania  R.  Co.,  229  Pa.  SS5, 


78  A  327:  Fisher  v.  West  Virginia, 
etc.,  R.  Co.,  4t  W.  Vs.  ISS.  24  SE 
670,  Zt  LRA  ti.  Bee  generally  supra 
I  1487. 

[a]  DntT  to  go  lasid*  an  irs> 
ansst.. — It  Is  the  duty  of  a  passen- 
ger standing  on  the  platform  of  a 
steam  railroad  car  to  go  inside  the 
car  when  requested  so  to  do  by  a 

fierson  having  charge  of  the  train, 
f  there  Is  standing  room  Inside,  al- 
though there  are  no  vacant  se^ts. 
Qravllle  v.  Manhattan  R.  Co..  106  N. 
Y.  626,  12  NE  61,  69  AmR  616. 

87.  Southern  R.  Co.  v.  Hayes, 
(Ala.)  69  S  641:  Truex  v.  Brie  R. 
Co.,  4  Lana.  (N.  Y.)  198:  Brtce  T. 
Southern  R.  Co.,  86  S.  C,  216,  67  SE 
243,  27  LRANS  768. 

[a]  Soldier  sta^onsd  on  platform 
to  guard  prisoners  of  war.— A  con- 
tract of  transportation  of  prisoners 
of  war  contemplates  that  they  may 
i>e  properly  guarded  from  escape, 
^nd  therefore.  In  an  action  against 
the  carrier  by  a  soldier  for  damages 
for  Injuries  received  while  posted  as 
a  guard  for  such  purpose  on  the 
outer  platform  of  the  car  carrying 
such  prisoners,  the  court  properly 
refused  to  instruct  the  Jury  that.  If 
plaintiff  was  injured  in  consequence 
of  being  in  such  position  by  order 
of  his  superior  omcer,  he  could  not 
recover,  Truex  v.  Erie  R,  Co.,  4 
Lans.  (N.  Y.)  198. 

88.  U.    S. — Pennsylvania  Co. 
Paul,    126    Fpd.    167,   12    CCA  1S6; 
Trumbull  V.  Bricluon,  97  Fed.  891, 

88  CCA  536. 

Ala. — Southern  R.  Co.  t.  Hayes,  69 
S  641. 

Qa. — Southern  R.  Co.  v.  Nappler, 
138  Ga.  31,  74  SE  778. 

111. — Chicago,  etc.,  R.  Co.  v.  New- 
ell, 212  111.  332,  72  NE  416  [app  dlsm 
198  U.  S,  679  mem,  26  SCt  801  mem. 
49  L.  ed.  1171  mem];  West  Chicago 
St.  R.  Co.  v.  Johnson.  180  111.  286.54 
KB  334  [aff  77  111.  A.  1421;  Chicago, 
etc.,  R.  Co.  V.  Dumaer,  161  111.  190, 
43  NE  698;  Chicago,  etc.,  R.  Co.  v. 
Fisher,  141  III.  «li,  31  NB  406;  De- 
vlne  V.  Chicago,  etc.,  R.  Co.,  X7T 
III,  A.  360. 

Ky. — Chesapeake,  etc.,  R.  Oo.  T. 
Lang,  100  Ky.  221,  38  SW  503,  40 
SW  451,  41  SW  271,  19  KyL  65. 

La. — ^Jackson  v.  Natchez,  etc,  IL 
Co.,  114  La.  981,  38  S  701.  108  Am 
SR  366,  70  LRA  294;  Olivier  v, 
Louisville,  etc,  R.  Co.,  43  La.  Ann. 
804,  9  B  431. 

Mich. — Morgan  v.  Lake  Shore,  etc., 
R.  Co.,  138  Mich.  626,  101  NW  836, 
70  LRA  609. 

Minn. — Rolette  v.  Great  Northern 
R.  Co.,  91  Minn.  16,  97  NW  431,  1 
AnnCas  318  and  note. 

Miss. — Yazoo,  etc.,  R.  Co.  v.  Byrd, 

89  Miss.  308,  42  S  286. 

Mo. — Choate  v.  Missouri  Pac.  R. 
Co..  67  Mo.  A.  105. 

N.  Y. — WerW  V.  Long  Island  R. 
Co.,  98  N.  Y.  660;  Merwin  v.  Man- 
hattan R.  Co..  48  Hun  608,  1  NYS 
267  lalt  113  N.  Y.  659  mem,  21  NB 
416  mem];  Goldstuck  v.  Interbor- 
ough  Rapid  Transit  Co.,  86  Uisc.  24, 
147  NYS  42. 

Oh, — Shrum  v.  Cincinnati,  etc.,  R. 
Co„  10  OhSftCP  244.  8  OhNP  26. 

Pa. — McCaw  v.  Union  Tract.  Co., 
205  Pa.  271,  E4  A  893. 

Tex. — ^International,  etc.,  R.  Co.  v. 
Williams,  20  Tex.  (hv.  A.  687,  60 
Sl?7  732 

Wash'.— Graham  t.  McNeill.  20 
Wash.  466,  66  P  681,  72  AmSR  121. 
43  LRA  800. 

W.  Vs. — ^Nowell  V.  Kanawha,  etc- 
R.  Co^  67  W.  Va.  467,  68  SB  288,  29 
LRANS  S25  and  note. 

Wis. — ^Ward  v,  Chicago,  etc.  R.  Co., 
102  Wis.  216.  78  NW  442. 

Ont. — BurrisB  ^^P6re  Marquette 
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act  ordinarily  negligent  where  the  passenger  bo 
rides  by  the  express  or  implied  direction  or  consent 
of  the  employees  in  chaise  o£  the  train.^  Howeveri 
it  has  been  held  that  the  fact  that  there  are  no 
scats  in  the  car  does  not  justify  a  passenger  in 
riding  on  the  platform,  if,  by  reasonable  effort,  he 
can  find  standing  room  on  the  inside,"**  particularly 
where  he  has  been  warned  of  the  danger  of  stand- 


ing on  the  platform  and  ordered  to  go  inside.*^ 

li  1514]  (b)  On  Street  Oars.  The  rule  as  to 
street  ears  is  more  liberal  than  as  to  ordinaiy  rail- 
road cars,  and  it  ia  generally  said  not  to  be  n^li- 
gence  per  se  to  ride  on  the  platform  of  a  street  car, 
but  the  question  is  one  of  fact  depending  on  the 
circumstances  of  the  particular  ease,"*  partieulu-ly 
where  the  passenger  so  rides  by  the  express  or  im- 


A.  I 

si 


[a]  A  pMHMnaw  flow  not  <ywm  a 
itaij  to  ta«  ooiiipui7  to  pmOi  ud 
ovowd  him  war  In  order  to  get  an 
advantage  over  other  passengers  in 
securing  a  place  within  the  cars,  and 
It  does  not  follow,  as  a  matter  of 
law,  that  he  will  be  guilty  of  negli- 
gence in  not  so  doing,  and  as  a  mat- 
ter of  law  it  is  not  negUgence  to 
stand  aside  to  allow  ladies  to  occupy 
the  safest  and  most  desirable  posi- 
tions In  a  puhllc  conveyance.  Chi- 
cago, etc.,  R.  Co.  V.  Fisher,  141  111. 
61?,  31  NB  406;  Petersen  v.  Elgin, 
etc..  Tract.  Co.,  142  111.  A.  34  [aff  2S8 
111.  403.  87  NE  84S]. 

[b]  A  nsgxo  pMSMigw  is  not 
guillr  of  contributory  negligence  in 
riding  on  the  platform  of  a  railroad 
car,  when  there  is  no  room  to  sit  or 
stand  In  the  coaches  in  which  alone 
auch  passengers  are  allowed  to  rlde^ 
although  there  may  be  such  room  lir 
the  other  coaches.  International, 
etc.,  R.  Co.  V.  Williams,  20  Tex.  Civ. 
A.  687,  50  SW  732. 

Icl  Crowded  •xcnnUoix  train. — 
i  Where  a  railroad  company  in- 
tes  and  accepts  passengers  on  an 
excursion  train,  and  because  of  the 
cheap  rate  the  cars  are  crowded,  in- 
side and  out,  the  mere  fact  that  a 
passenger  ts  riding  on  the  platform 
Is  not  negligence  per  se.  Chesapeake, 
etc..  R.  Co.  V.  Lrfing,  100  Ky.  221,  38 
SW  503,  40  SW  451,  41  SW  271,  19 
KyL  66.    (2)  Where  a  person  was  a 

fassenger  on  a  crowded  excursion 
rain  and  was  forced  to  sit  on  the 
steps  of  a  car,  and  while  stretching 
out  his  leg  was  caught  by  a  girder 
and  killed,  and  It  Is  not  snown  that 
he  had  knowledge,  or  means  of  knowl- 
edge, of  the  exHstence  or  location  of 
the  girder,  he  was  not  guilty  of  con- 
tributory negligence.  Devlne  v.  Chi- 
cago, etc.,  R.  Co.,  177  III.  A.  860. 

fdl  Seats  oooaplad  and  piwsuiffer 
ftilntii"  Where  al)  seats  are  occupied, 
and  a  passenger  becomes  faint  from 
conditions  existing  as  a  result  of  the 
carrier's  negligence,  and,  as  he  can- 
not get  to  a  window  to  relieve  his 
faintness,  seeks  to  get  fresh  air  on 
the  platform,  he  is  not  guilty  of  con- 
tributory negligence  as  a  matter  of 
law.  Morgan  v.  Lake  Shore,  etc.,  R. 
Co.,  138  Mich.  626.  101  NW  836,  70 
LRA  609. 

89.  U.  S. — Baltimore,  etCy  R.  Co. 
V.  Meyers,  62  Fed.  367,  10  OCA  486. 

Ala. — Southern  R.  Co.  v.  Roebuck, 
132  Ala.  412,  31  S  611. 

Cal. — Prultt  T.  San  Pedro,  etc.,  R. 
Co.,  161  Cal.  29.  118  P  228,  86  L.RA 
NS  331. 

La. — Olivier  v.  Louisville,  etc.,  R. 
Co..  43  La.  Ann.  804.  9  S  431. 

W.  Va. — Norvell  v.  Kanawha,  etc., 
R.  Co..  67  W.  Va.  467,  68  SE  288,  29 
LRANS  326. 

See  generally  supra  fl  1488. 

Compare  Eller  v.  Dayton,  etc.. 
Tract.  Co.,  15  OhS&CP  208  (holding 
that  the  contributory  negligence  of  a 

?a88engcr  when  riding  on  the  plat- 
orm  of  an  interurban  car  Is  not 
waived  or  excused  either  by  the  con- 
ductor of  such  car  making  no  objec- 
tion to  his  standing  on  the  platform, 
or  by  such  conductor  collecting  In 
his  presence  the  fare  of  another  pas- 
senger on  the  platform  without  ob- 
jecting to  the  position  taken,  or  by 
a  custom  allowing  passengers  to  ride 
on  thenlatform). 

90.  Rolette  v.  Great  Northern  R. 
Co.,  91  Minn.  16.  97  NW  431,  1  Ann 
Gas  313  and  note;  Ora%'llle  v.  Man- 
hattan R.  CO.,  105  N.  T.  525,  12  NE 
61,  59  AmR  516;  Camden,  etc..  R. 
Co.  V,  Hoosey,  99  Pa.  492.  44  AmR 
120;  Worthington  v.  Central  Vermont 


R.  Co..  64  Vt.  107,  23  A  S90,  IS  LRA 
326.  But  see  Cnoate  v.  Missouri 
Pac.  R.  Co..  67  Mo.  A.  105  (holding 
that,  where  a  car  Is  so  crowded  that 
a  peiasenger  cannot  obtain  a  seat,  he 
is  not  guilty  of  negligence  in  stand- 
ing on  the  platform,  although  there 
may  be  room  to  stand  In  the  aisles). 

91.  Rolette  V.  Great  Northern  R. 
Co.,  91  Minn.  16,  97  NW  431,  1  Ajin 
Cas  313  a.nd  note. 

92.  D.  C. — Sullivan  v.  Capital 
Tract.  Co.,  34  App.  358 ;  Capital 
Tract.  Co.  v.  Brown,  29  App.  473,  12 
LRANS  S31  and  note,  10  AnnCas  813 
and  note;  Adams  v.  Washington,  etc.. 
R.  Co.,  9  App.  26;  Metropolitan  R.  Co. 
V.  Snashall.  3  App.  420  [aff  19  D.  C. 
399]. 

Ga. — Augusta  Southern  R.  Co.  v. 
Snider,  118  Ga.  146,  44  SE  1006:  My- 
rlck  V.  Macon,  etc..  R.  Co.,  6  Ga.  A. 
38,  64  SE  296. 

III.— Chicago  City  R.  Co.  v.  Mc- 
Caughna.  216  111.  202,  74  NE  819  [aff 
117  111.  A.  638];  North  Chicago  St. 
R.  Co.  V.  Baur.  179  111.  126.  53  NB 
566,  4^  LRA  106  [afT  79  111.  A.  121]; 
Kordlck  V.  Chicago  R.  Co.,.  187  111.  A. 
74;  Lietn  v.  Chicago  City  R.  Co.,  162 
111.  A.  328;  Metropolitan  West  Side 
El.  R.  Co.  V.  Kowalskl,  139  111.  A. 
89 :  Chicago  Cons.  Tract.  Co.  v. 
Sckrltter,  124  111.  A.  578  [aft  222  111. 
364,  78  NE  820];  Chicago  Union 
Tract.  Co.  v.  Lawrence,  113  111.  A. 
269  [aff  211  111.  373,  n  NE  1024]; 
Chicago  West  Dlv.  R.  Oo.  v.  Klaubor, 
9  III.  A.  613. 

Kan. — Lobner  v.  Metropolitan  St. 
R.  Co.,  79  Kan.  811,  101  P  463,  21 
LRANS  972  and  note  (crowded  car). 

Me. — Blair  v.  Lewlston,  etc.,  R,  Co., 
110  Me.  235,  86  A  792;  Watson  v. 
Portland,  etc.,  R.  Co.,  91  Me.  584.  40 
A  699.  64  AmSR  268,  44  LRA  157. 

Mass. — Sweetland  v.  Lynn,  etc.,  R. 
Co..  177  Mass.  674.  69  NE  44S.  61 
LRA  783:  Cummings  V.  Worcester, 
etc.,  St.  li.  Co.,  166  Mass.  220,  44  NB 
125. 

Mich. — Archer  v.  Ft.  Wayne,  etc., 
R.  Co.,  87  Mich,  101,  49  NW  488. 

Mo. — Wellmeyer  v.  St.  Louis  Tran- 
sit Co.,  198  Mo.  627,  95  SW  925; 
Burns  v.  Bellefontalne  R.  Co..  60  Mo. 
139;  Baskett  v.  Metropolitan  St.  R. 
Co..  123  Mo.  A.  725,  101  SW  138. 

Mont. — Prevlslch  v.  Butte  Electric 
R.  Co.,  47  Mont.  170,  181  P  26 
(crowded  car). 

.  Nebr. — East  Omaha  St.  R.  Co.  v. 
Godola,  60  Nebr.  906,  70  NW  491. 

N.  J.— Nirk  v.  Jersey  City,  etc..  R. 
Co.,  75  N.  J.  L.  642.  68  A  158;  Scott 
V.  Bergen  County  Tract.  Co.,  63  N. 
J.  L.  41)7,  43  A  1060  [aflf  64  N.  J.  L. 
362,  48  A  1118]. 

N.  Y. — Gregory  v.  Elmlra  Water, 
etc.,  Co.,  190  N.  Y.  363,  83  NE  32,  18 
LRANS  160;  Kramer  v.  Brooklyn 
Heights  R.  Co.,  190  N.  Y.  310.  83  NE 
35  frev  114  App.  Dlv.  804.  100  NYS 
276];  Nolan  v.  Brooklyn  City,  etc.,  R. 
Co.,  87  N.  Y.  63,  41  AmR  345;  Depew 
V.  New  York  City  R.  Co.,  112  App. 
Dlv.  260,  98  NYS  276;  Klefer  v. 
Brooklyn  Heights  R.  Co.,  Ill  App. 
Dlv.  404,  97  NYS  841  (crowded  car): 
Bradley  v.  Second  Ave.  R.  Co,,  34 
App.  Div.  284.  54  NYS  256;  Still  v. 
Nassau  Electric  R.  Co.,  32  App.  Dlv. 
276.  53  NYS  975;  Schaefer  v.  Union 
R.  Co..  29  App.  Dlv.  261.  51  NYS  481; 
DlUon  V.  Forty-Second  St.,  etc.  R. 
Co.,  28  App.  Dlv.  404,  51  NYS  146; 
Hastings  V.  Central  Crosstown  R. 
Co.,  7  App.  niv.  312,  40  NTS  93;  Mor- 
ris V.  Eighth  Ave.  R.  Co.,  68  Hun  39, 
22  NYS  666;  Solomon  v.  Central 
Park,  etc.,  R.  Co.,  31  N.  Y.  Super. 
298;  Starkraan  v.  Interborough  Rapid 
Traoslt  Co.,  S3  Misc.  62.  144  NTS 


780;  Stappers  v.  Interurban  St.  R. 
Co..  66  Uisc.  337,  106  NYS  864;  SeeUg 
V.  Metropolitan  St.  R.  Co.,  18  Misc. 
883.  41  NTS  666. 

Pa. — Germantown  Pass.  R.  Co.  v. 
Walling,  97  Pa.  65,  39  AmR  79S. 

S.  C. — Doollttle  V.  Southern  R.  Co.. 
62  S.  C.  130,  40  SE  133. 

Tex. — Gaunce  v.  Gulf,  etc.,  R.  Co., 
20  Tex.  Civ.  A.  38.  48  SW  524. 

Wash. — Halverson  v.  Seattle  Blec- 
trlc  Co.,  35  Wash.  600,  77  P  1058; 
Bailey  v.  Tacoma  Tract.  Co..  16 
Wa£h.  48,  47  P  241;  Muldoon  v.  Seat- 
tle City  H.  Co.,  7  Wash.  628,  S5  P 
422,  38  AmSR  901,  22  LRA  794. 

Wis. — Engen  v.  Chippewa  Valley 
R.,  etc.,  Co.,  162  Wis.  616.  156  NW 
460. 

[a]    rront  i^tfocm,— (l>  Thus  it 

has  oeen  hela  that  It  la  not  negli- 
gence per  se  for  a  passenger  to  ride 
on  the  front  platform  of  a  street  car. 
but  the  question  la  one  of  fact  de- 
pending on  the  circumstances.  Sul- 
livan v.  Capital  Tract  Co..  34  App. 
(D.  C.)  358;  Adams  v.  Washinvtoo. 
etc.,  R.  Co.,  9  App.  (D.  C.)  28:  Sweet- 
land  V.  Lynn,  etc.,  R.  Co..  177  Mass. 
674,  59  NE  443,  61  LRA  783;  Beal  v. 
Lowell,  etc.,  R.  Co.,  167  Mass.  444. 
32  NE  663;  Wellmeyer  v.  St.  Louis 
Transit  Co.,  198  Mo.  527,  95  SW  925; 
Brackney  v.  Public  Service  Corp.,  77 
N.  J.  L.  1,  71  A  149;  Townsend  v. 
Btnghamton  R.  Co.,  57  App.  Dlv.  234, 
68  NYS  121;  Bradley  v.  Second  Ave. 
R.  Co.,  84  App.  Dlv.  284,  S4  NYS  256; 
Dillon  V.  Forty-Seoond  St.,  etc..  R, 
Co.,  28  App.  Dlv.  404,  61  NTS  146; 
Franclaoo  v.  Troy.  etc..  R.  Co..  88 
Hun  464.  84  NYS  850  (holding  that  it 
is  not  negligence  per  »e  for  a  passen- 
ger on  a  motor  car  to  stand  on 
the  front  platform,  where  he  was  di- 
rected by  the  conductor  to  stand 
while  smoking,  if  he  holds  on  with 
both  hands  to  the  iron  rod  behind 
him,  while  the  car  Is  going  rapidly 
over  a  road  with  curves  in  it);  Seelig 
T.  Metropolitan  St.  R.  Co.,  18  Misc.  383. 
41  NYS  656;  Moore  v.  Northern  Texas 
Tract.  Co.,  41  Tex.  Civ.  A.  583,  95  SW 
662;  Bailey  v.  Tacoma  Tract.  Co..  16 
Wash.  48,  47  F  241.  (2)  Although 
there  are  vacant  seats  Inside  the  car. 
Sullivan  v.  Capital  Tract.  Co.,  34  App. 
(D.  C.)  858.  (3)  A  passenger  who 
by  reason- of  the  crowded  condition 
of  a  street  car  and  of  the  rear  plat- 
form Is  obliged  to  ride  on  the  front 
platform  has  a  right  so  to  do  in  the 
absence  of  regulations  to  the  con- 
trary, and  is  not  guilty  of  negligence 
in  so  doing.  Archer  v,  Ft.  Wayne, 
etc.,  R.  Co.,  87  Mich.  101,  49  NW  488. 
(4)  A  passenger.  In  riding  on  the 
front  platform  of  a  crowded  street 
car  with  the  consent  of  the  conduc- 
tor, is  not  guilty  of  contributory  neg- 
ligence per  se.  Germantown  Pass. 
R.  Co.  V.  Walling,  97  Pa.  55,  39  AmR 
796.    (6)  While  a  street  car  passen- 

?:©r  while  riding  on  the  front  plat- 
orm  assumes  the  ordinary  risks  of 
riding  In  that  position,  he  is  not  neg- 
ligent as  a  matter  of  law  In  not  fore- 
seeing that  the  motorman  may  per- 
mit the  platform  to  become  so  over- 
crowded that  he  cannot  control  the 
car,  causing  a  coUlalon  with  a  vehicle. 
Garber  v.  Joline.  119  NTS  1070.  («> 
Where  a  carrier  establishes  a  rule 
either  prohibiting  passengers  from 
riding  on  the  front  platform  of  Its 
cars,  or  stating  that  If  passengers 
ride  on  the  front  platform  they  do 
.so  at  their  own  risk,  a  passenger  who 
with  knowledge  of  the  first  rule  In- 
tentionally violates  It,  or  with  knowl- 
edge of  tne  second  rule  chooses  to 
take  the  risk,  cannot  recover  for  ac 
Injury  therebr  received.  McDonough 
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plied  direction  or  consent  of  the  employees  in  charge 
of  the  carj^'  unless  his  so  riding  is  in  violation  of  a 
known  regulation  of  the  carrier;"*  and  it  has  been 
held  not  to  be  negligence  per  sc  in  such  cases,  even 
though  the  passenger  fails  to  hold  on  to  railings 


or  other  convenient  supports.'^  In  many  cases, 
however,  it  is  said  to  be  negligent  to  ride  on  the 
platform  or  steps  of  a  street  ear  in  rapid  motion, 
unless  the  crowded  condition  of  the  car  makes  it 
necessary,**  or  unless  the  carrier  has,  by  an  estab- 


V.  Boston  BL  R.  Co.,  191  Mass.  509, 
78  NE  141.  (7)  It  Is  not  negHffence 
per  se  for  a  paBseneer  to  stand  on 
the  front  platform  of  the  trall«r  of  a 
cable  train  In  the  absence  of  any 
rule  of  the  carrier  forbidding  it  and 
where  it  is  customarv  for  passengers 
to  occupy  this  position.  Muldoon  v. 
Seattle  City  R.  Co.,  7  Wash.  528,  35 
P  422,  38  AmSR  901,  22  LRA  794. 

[b]  BtaaAlPjr  on  th*  nlatfom  or 
•tap  of  a  tmo'uon  oar  when  it  is  in 
motion  is  not  prima  facie  evidence  of 
negligence.  Wendling  v.  Chicago 
City  R.  Co.,  170  III.  A.  374. 

[c]  Ontsld*  the  ga.to.r— A  passen- 
ger who  gets  on  the  car  of  an  ele- 
vated railroad  outside  the  ^ate  at  the 
entrance  to  the  car  and  rides  in  that 
position  is  guUty  of  contributory 
negligence.  Carroll  v.  Inter-State 
Rapid  Transit  Co.,  107  Mo.  663,  17 
SW  889. 

[d]  Knowledff*  otOa-ngmT. — Where 
a  passenger  on  a  crowded  surface  car 
occupies  a  seat  provided  for  the  pur- 
pose on  the  front  platform  and  yields 
It  to  another  passenger,  the  fact  that 
thereafter  he  continues  standing  on 
the  platform  is  not  of  itself  negli- 
gence, unless  he  knows,  or  ought  to 
know,  that  he  is  in  a  position  of  dan- 
ger from  which  he  could  escape  by 
going  inside  the  car,  and  has  an  op- 

Sortunlty  so  to  do.    Still  v.  NasBau 
llectric  R.  Co.,  83  App.  XMv.  K76,  62 
NTS  975. 

98.  Ind. — Ft.  Wayne  Tract.  Co.  v. 
Hardendorf,  1«4  Ind.  403,  72  NE  693; 
Kentucky,  etc..  Bridge  Co,  v.  Quln- 
kert,  2  Ind.  A.  244.  28  NE  338. 

Kan. — Ijobner  v.  Metropolitan  St 
R.  Co.,  79  Kan.  811,  101  P  463,  21 
LRANS  972  and  note. 

Mich. — Downey  v.  Hendrle,  46 
Mich.  498,  9  NW  828,  41  AmR  177. 

Mo. — Seymour  v.  Citiiens"  R.  Co., 
114  Mo,  266,  21  SW  739;  Buck  v.  Peo- 
ple's St.  R„  etc.,  Co.,  46  Mo.  A.  565. 

N.  Y, — Glnna  v.  Second  Ave.  R. 
Co.,  67  N.  Y.  596;  Maher  v.  Central 
Park,  etc.,  R.  Co.,  67  N.  Y.  62;  Clark 
V.  Eighth  Ave.  R.  Co.,  36  N.  Y.  135, 
1  Transcr.  A.  105,  34  HowPr  315,  93 
AmD  495;  Francisco  v.  Troy,  etc.,  R. 
Co.,  88  Hun  464,  34  NTS  869;  Stark- 
man  V.  Interborough  Rapid  Transit 
Co..  83  Misc.  62,  1ft  NYS  780. 

Oh. — Lake  v-  Cincinnati  Inclined 
Plane  R.  Co.,  13  Oh.  Cir.  Ct.  494,  7 
Oh.  Clr.  Dec.  28. 

Pa. — Mlttleman  v.  Philadelphia 
Rapid  Trftnalt  Co.,  221  Pa.  485.  70  A 
828,  18  LRANS  603;  Bumbear  v. 
United  Tract.  Co.,  198  Pa.  198.  47  A 
961;  Reber  v.  Pittsburg,  etc..  Tract. 
Co.,  179  Pa.  339,  38  A  245,  57  AmSR 
699;  West  Philadelphia  PaBs.  R.  Co. 
V.  Gallagher,  108  Fa.  624;  German- 
town  Pass.  R.  Co.  v.  Walling,  97  Pa. 
56.  39  AmR  796;  Druzepakl  v.  Peo- 
ple's St.  R.  Co.,  30  Pa.  Super.  380. 

B.  C. — Dynes  v.  British  Columbia 
Electric  R.  Co.,  15  B.  C.  429. 

94.  Ga. — Augusta  R,,  etc.,  Co.  v. 
Smith.  121  Ga.  29,  48  SE  681, 

111. — North  Chicago  St.  R.  Go.  v. 
Baur,  179  III.  126,  53  NE  568,  46 
LRA  108  faff  79  111.  A.  121]  (no  rule 
against  riding  on  rear  platform). 

Md. — Baltimore  Cons.  R.  Co.  v. 
Foreman,  94  Md.  226,  61  A  83;  Balti- 
more City  Pass.  R.  Co.  v.  Wilkinson. 
3D  Md.  224. 

Mass. — ^Twlss  v.  Boston  El,  R.  Co., 
208  Mass.  108.  94  NE  253,  32  LRANS 
728;  Tompkins  v.  Boston  El.  R.  Co., 
201  Mass.  114,  87  NE  488,  131  AmSR 
392,  20  LRANS  1063:  McDonough  v. 
Boston  El.  R.  Co.,  191  Mass.  609.  78 
NE  141;  Burns  v.  Boston  Bl.  R.  Co.. 
183  Mass.  96.  66  KE  418. 

N,  T. — Ward  v.  Central  Park,  etc., 
R.  Co..  33  N,  T.  Super.  392. 

N.  C. — Denny  v.  North  Carolina  R. 
Co..  132  N.  C.  340.  40  SE  847. 

Tex. — Houston,    etc.,    R.    Co.  v. 
Bryant,  31  Tex,  Civ.  A.  483,  72  SW  885. 
See  generally  supra  }  1487. 
[a]    Votlo*  of  rnle«— Where  a  pas- 


senger knows  that  on  certain  cars  of 
a  street  railroad  company  there  is  a 
notice  stating  that  passensers  choos- 
ing to  ride  on  the  front  platform  do 
so  at  their  own  risk,  it  Is  not  neces- 
sary for  the  carrier,  in  order  to 
defeat  an  action  by  the  passenger 
for  injuries  received  while  alightmg 
from  the  front  platform  of  a  car.  to 
prove  that  he  nad  also  seen  such 
notice  on  the  particular  car  on  which 
he  was  riding.  McDonough  v.  Bos- 
ton El.  R.  Co..  191  Mass.  609,  78  NE 
141,  To  same  effect  Pike  v.  Boston 
El.  R.  Co.,  192  Mass.  426.  78  NE  497, 

[b]  Walv«r. — (1)  Where  a  rule 
against  riding  on  platforms  of  street 
cars  is  not  enforced,  and  passengers 
are  sometimes  even  required  to  ride 
thereon,  the  violation  of  the  rule  is 
not  a  defense  to  an  action  to  recover 
damages  sustained  by  the  carrier's 
negligence.  Augusta  R..  etc.,  Co.  v. 
Smith,  121  Ga.  29.  48  SE  681.  (2) 
Regularly  permitting  passengers  to 
ride  on  the  front  platform  of  cars 
does  not  show  a  waiver  of  a  rule 
providing  that.  If  passengers  choose 
to  ride  on  the  front  platform,  they 
do  so  at  their  own  risk.  McDonougb 
V.  Boston  El.  R  Co.,  191  Mass.  509. 
78  NE  141.  (3)  The  fact  that  there 
were  passengers  on  the  platform  of 
a  street  car  when  plaintiff  entered 
thereon  did  not  show  that  the  rule 
that  passengers  riding  there  assumed 
the  risk  of  any  injury  had  been 
waived  by  the  street  car  company 
or  was  not  In  force.  Burns  v.  Bos- 
ton El.  R.  Co.,  183  Mass.  96.  66  NE 
418.  (4)  The  customary  violation  of 
'the  rule  against  passengers  riding  on 
the  platforms  of  cars  cannot  avail  a 
passenger  who  was  requested  by 
the  conductor  and  the  porter  to  enter 
the  car  and  not  to  stand  on  the  plat- 
form. Houston,  etc.,  R.  Co.  v.  Bryant, 
31  Tex.  Civ.  A.  483.  72  SW  885.  (6) 
Whether  a  conductor  has  authority 
to  overcome  a  notice  posted  in  a  car 
and  to  waive  a  rule  of  the  company 
forbidding  passengers  to  ride  on  the 
front  platform  expressed  In  such  no- 
tice Is  a  question  for  the  Jury.  Mis- 
sissippi VaUQy  Tract.  Co.  v.  Coburn, 
132  111.  A.  624.  (6)  Notwithstanding 
a  printed  request  that  pas^sengers 
shall  not  ride  In  the  front  vestibule 
of  a  car.  It  is  not  contributory  negli- 
gence for  a  passenger  so  to  do  If  the 
car  is  otherwise  crowded  and  his  fare 
is  collected  by  the  conductor  In  the 
presence  of  the  general  manager  of 
the  road,  and  no  objections  are  made 
to  his  riding  In  such  front  vesti- 
bule. Cleary  v.  Bloomlngton,  etc. 
Electric  R.  Co..  150  111.  A.  418. 

[cl  Siding  Id  vesUbnle  la.  oon- 
fonmty  -with  carrlw'R  ral«.< — Where 
a  street  railroad  company  adopts  a 
rule  requiring  users  of  tobacco  to 
occupy  the  rear  vestibule  of  a  car, 
and  a  passenger  Is  occupying  such 
position  in  compliance  with  the  rule 
at  the  time  he  Is  Injured  in  a  col- 
lision with  another  car,  he  is  not 
guilty  of  contributory  negligence  be- 
cause he  Is  not  seated  In  the  car, 
Goodloe  V.  Metropolitan  St.  R.  Co., 
120  Mo.  A.  194,  96  SW  482. 

96.  U.  S, — Cincinnati  Tract.  Co.  v. 
Leach,  169  Fed.  549,  95  CCA  47. 

Ala. — Blrminrluun  B.,  etc,  Co.  v. 
Glrod.  164  Ala.  10,  61  S  242.  187  Am 
SR  17. 

III. — McShane  v.  Chicago  City  R. 
Co.,  170  111.  A.  267;  North  Chicago 
St.  R.  Co.  V,  Baur,  79  111  A.  121  [afl 
179  in.  126.  63  NE  668,  46  LRA  109]; 
Kean  v.  West  Chicago  St  R.  Co.,  76 
111.  A.  38. 

N.  J. — Scott  V.  Bergen  County 
Tract  Co..  64  N.  J.  L.  362.  48  A  1118 
[aff  63  N,  J.  L.  407,  43  A  1060], 

N,  T, — Oinna  v.  Second  Ave.  R.  Co., 
8  Hun  494  [aff  67  N.  T,  S9«  mem]. 

96.  Ala. — Birmingham  R..  etc..  Co. 
v.  Tates.  169  Ala.  381.  68  S  US;  High- 
land Ave.,  etc.,  R.  Co.  v.  Donovan.  94 
Ala.  299,  10  S  lt». 


Del. — File  v.  Wilmington  City  R. 
Co.,  23  Del.  463,  80  A  623. 

D.  C. — Brlghtwood  R.  Co.  v.  Car- 
ter, 12  App.  156;  Metropolitan  R.  Co. 
V.  Snashall,  8  App.  420,  486;  Andr«w8 
v.  Capitol,  etc..  R.  Co.,  IS  D.  C.  137, 
47  AmR  266. 

Ind. — Marion  St.  R.  Co.  v.  Shaffer, 
9  Ind.  A.  486,  36  NE  SSI, 

Mass. — ^Zamore  v.  Boston  El.  R.  Co., 
168  Mass,  594,  84  NE  858. 

Mich, — Archer  v.  Ft  Wayne,  etc.. 
R,  Co.,  87  Mich.  101.  49  NW  488; 
Upham  V.  Detroit  City  R.  Co.,  8^ 
MTch.  12.  48  NW  199,  12  LRA  129. 

Nebr. — West  Omaha  St  R.  Co.  v. 
Godola,  50  Nebr.  906,  70  NW  491; 
Pray  v.  Omaha  St.  R.  Co.,  44  Nebr. 
167,  62  NW  447,  48  AmSR  717. 

N.  Y. — Lehr  v.  Stelnway,  etc.,  R. 
Co.,  118  N,  Y.  556,  23  NE  889;  Clark 
v.  Eighth  Ave.  R.  Co.,  3«  N.  V.  135, 
1  Transcr.  A,  105,  34  HowPr  315,  93 
AmD  495:  WllUs  V.  Long  Island  R 
Co.,  34  N.  Y.  670;  Pendergast  v. 
Union  R.  Co..  10  App.  DIv.  207.  41 
NYS  927;  Bradley  v.  Second  Ave.  R. 
Co.,  90  Hun  419.  35  NYS  918;  Mc- 
Grath  v.  Brooklyn,  etc..  R.  Co..  87 
Hun  810,  34  NYS  365;  Glnna  v.  Sec- 
ond Ave,  R  Co.,  8  Hun  494  [aff  67 
N.  Y.  596  mem];  Hadencamp  v.  Sec- 
ond Ave.  R.  Co.,  31  N.  Y.  Suoer.  490* 
Hourney  v,  Brooklyn  City  R.  Co.,  7 
NYS  602  [aff  180  N.  Y.  641  mem,  29 
NE  1033  mem]. 

Oh. — Shrum  v.  Cincinnati,  etc.,  R. 
Co^  10  OhS&CP  244,  8  OhNP  26. 

Pa. — Elmer  v.  Pittsburg  R.  Co., 
251  Pa.  505,  96  A  1054;  McDade  v. 
Philadelphia  Rapid  Transit  Co..  216 
Pa.  105,  64  A  327;  Gaffney  v.  Union 
Tract  Co.,  211  Pa.  91,  60  A  488: 
Kirchner  v.  Oil  City  St  R.  Co.,  210 
Pa,  46,  6D  A  270;  Woodroffe  v.  Rox- 
borough,  etcr  R  Co.,  201  Pa.  621,  61 
A  324,  88  AmSR  827:  Thane  v.  Scran- 
ton  Tract.  Co..  191  Pa.  249.  43  A  136. 
71  AmSR  767  [aff  8  Pa.  Super.  446]; 
Reber  v,  Pittsburg,  etc..  Tract.  Co.. 
179  Pa.  839,  86  A  245,  67  AmSR  599; 
Germantown  Pass.  R.  Co.  v.  Walling, 
97  Pa.  55,  39  AmR  796;  Thirteenth, 
etc.,  Bt  Pass.  R.  Co.  v.  Boudrou,  92 
Pa.  475,  87  AmR  707. 

Porto  Rico. — Herrera  v.  Valdes.  4 
Porto  Rico  Fed.  409. 

[a]  WlLara  a  paasenffer  boarded  a 
horse  oar  and  stood  on  the  flront 

Slatform  while  the  car  was  being 
riven  rapidly  and  was  bouncing  up 
and  down  In  such  a  manner  that  he 
realized  that  It  was  a  dangerou.i  posi- 
tion, but  made  no  effort  to  go  Inside 
where  there  was  plenty  of  room,  he 
was    guilty    of    contributory  negli- 

f ence,  and  could  not  recover  for  In- 
urlea.  Kleltmann  v.  Metropolitan 
St.  R.  Co.,  116  App.  Dlv.  3S4,  101  NYS 
582. 

[b]  Flao*  aMlgiwa.r— A  passenger 
on  a  street  car  should  take  the  place 
on  the  car  assigned  to  him  on  the 

flatform  by  the  conductor,  unless 
he  danger  in  so  doing  Is  so  apparent 
that  a  reasonably  prudent  person 
would  not  assume  It  Mlttleman  v. 
Philadelphia  Rapid  Transit  Co..  221 
Pa.  486.  70  A  828,  18  LRANS  603. 

[c]  Zntentrban  oar. — The  law  of 
negligence  governing  the  standing  on 
a  platform  of  an  interurban  car  out- 
side a  city  Is  the  same  as  In  the 
case  of  steam  cars,  and  where  a  rule 
prohibits  passengers  from  standing 
on  the  platform,  and  on  request  they 
refuse  to  enter  the  car,  there  being 
vacant  seats,  they  remain  on  the 
platform  at  their  own  risk.  Cincin- 
nati, etc..  R.  Co.  v.  Lahe.  68  Oh  St 
101.  67  NE  161.  67  LRA  637;  Eller  v. 
Dayton,  etc.,  Tract  Co.,  16  OhS&CP 
208, 

[d]  Vliors  a  pMaeajrer  1«  01- 
rooted  and  fordhlT  urged  to  go  ont 
on  the  rear  platform  of  a  street  car 
he  Is  not  by  so  doing  guilty  of  con- 
tributory negligence,  although  there 
are  unoccupied  seats  inside  the  car. 
Druaepskl  v.  Peoplo's^^t.  R.  dCa.  30 
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lUhed  custom,  permitted  passei^rs  to  ride  on  the 
platform;"  and  it  has  been  held  that  in  case  of  a 
crowd  on  the  platform  it  may  be  negligence  to  ride 
in  such  a  position,"  The  passenger,  however, 
assumes  the  additional  risks  necessarily  incident  to 
his  position,  arising  from  the  proper  operation  of 
the  car,**  but  not  those  arising  from  the  negligence 
of  the  carrier;^  and  it  is  his  duty  to  exercise  rea^ 
sonable  care  to  protect  himself  from  injury,  com- 


mensurate vith  the  additional  risk  assumed,'  and 
heneei  under  the  circmnstances  a  failure  to  hold  on 
may  constitute  such  negligence  as  to  defeat  recovery 
for  resulting  injury." 

Rnnning  board  or  steps.  The  question  of  n^li- 
gence  in  riding  on  the  running  board  or  steps  of  a 
street  car  is  usually  one  of  fact  depending  on  the  eir- 
cumstanoes  of  the  particular  case.*  But  it  has  been 
held  in  some  cases  to  be  n^ligence  per  se  to  ride 


Pa.  Super.  S80. 

97.  Hart  v.  Capital  Tract  Co..  S5 
App.  (D.  C.>  502. 

[a]  OuioiiLi — 'Where  a  street  rail- 
road has  established  a  custom  of 
haulins  passencrers  on  the  platfomis 
of  its  cars,  it  cannot  escape  liability 
for  accidents  to  passengers  rldlntr 
thereon,  by  posting  a  notice  on  the 
cars  that  it  Is  dangerous  to  ride  on 
the  platforms.  Hart  v.  Capital  Tract. 
Co.,  35  App.   (D.  C.)  502. 

98.  Mullane  v.  New  York  City  R. 
Co..  51  Misc.  24,  99  NYS  798;  Tregear 
V.  Dry  Dock,  etc.,  R.  Co.,  H  AbbPrNS 
(N.  T.)  49. 

[a]  Bat  a  paaMnrer  la  aot  tihmtg*- 
ahie  with  oontzlbatory  negUfenoe  as 
a  matter  of  law  <1)  because  he  stood 
on  the  platform  of  the  car  with 
knowledge  of  Its  overcrowded  condi- 
tion, where  there  was  no  evidence 
that  he  was  ever  on  a  street  car  be- 
fore, or  that  he  knew  of  any  fact, 
other  than  the  crowded  condition  of 
the  platform,  which  would  expose 
him  to  danger.  Cattano  v.  Metro- 
pollUn  St.  R.  Co.,  67  App.  Div.  616 
mem,  78  NYS  1131  memjaff  173  N.  Y. 
S66.  66  NE  6681.  (2)  The  fact  that 
a  passenger  riding  on  the  platform  of 
a  crowded  car,  gets  on  the  platform 
again  after  alighting  at  an  Inter- 
mediate station  to  allow  a  passenger 
to  get  oft,  does  not  as  a  matter  of 
law  render  him  guilty  of  contribu- 
tory negligence.  Graham  v.  Manhat- 
tan R.  Co.,  149  N.  T.  336,  43  NE  917 
[rev  8  Misc.  805.  28  NYS  739], 

99.  D.  C. — Sullivan  v.  Capital 
Tract.  Co..  34  App.  3B8;:  Harbison  v. 
Metropolitan  R.  Co.,  9  App.  60. 

Me. — Watson  v.  Portland,  etc.,  R. 
Co..  91  Me.  584.  40  A  699,  64  AmSR 
208.  44  LRA  157. 

Mo. — Magrane  v,  St.  Louis,  etc.,  R. 
Co..  183  Mo.  119,  81  SW  1168. 

N.  J. — Brackney  v.  Public  Service 
Corp..  77  N.  J.  U  1.  71  A  149;  Nirk  v. 
Jersey  City,  etc.,  R.  Co.,  75  N.  J. 
642.  68  A  158. 

N.  Y. — Gregory  v.  Elmlre  Water, 
etc..  Co.,  190  N.  Y.  363,  83  NE  82,  18 
LRANS  160:  Kramer  v.  Brooklyn 
Heights  R.  Co.,  190  N.  Y.  310.  88  NE 
35  [rev  114  App.  Div.  804.  100  NYS 
276];  Klefer  v.  Brooklyn  Heights  R. 
Co.,  Ill  App.  Div.  <04.  97  NYS  841; 
Moskowitz  V,  Brooklyn  Heights  R. 
Co.,  89  App.  Div.  425.  85  NYS  960 
[afr  183  N  Y.  621  mem,  76  NE  1101 
mem];  Vogler  v.  Central  Crosstown 
R.  Co..  S3  App.  Div.  101.  82  NYS  485. 

Pa. — Woodroffe  v.  Roxborough,  etc. 
R.  Co.,  201  Pa.  521.  51  A  324,  88 
AmSR  827. 

Wis. — Zimmer  v.  Fox  River  Val- 
ley Electric  R.  Co..  118  Wis.  614.  95 
NW  957  (holding  that  a  passenger 
on  a  street  car,  required  to  ride  on 
the  platform  because  of  Its  crowded 
condition,  cannot  be  said  as  a  matter 
of  law  not  to  have  assumed  any  In- 
creased- risk). 

"A  passenger  who  stands  on  the 

flatform  of  an  electric  car  whfn 
here  are  vacant  seats  inside  of  the 
car,  aK.sumes  not  only  the  ordinary 
risks  of  the  road,  but  all  the  risks 
Incident  to  that  position."  Woodroffe 
v.  Roxborouch,  etc..  R.  Co..  201  Pa. 
B22,  51  A  324.  8S  AmSR  827. 

1.  Capital  Tract,  Co.  v.  Brown.  29 
App.  (D.  C.)  473.  12  LRAN.S  831  and 
note.  10  AnnCaa  813;  McMahon  v. 
New  Orleans  R.,  etc..  Co..  127  La.  544. 
63  S  857.  32  LRANS  346. 

[n]  Xl^t  to  aiBiune  do*  eare. — 
Where  a  passenger  is  allowed  to 
stand  on  the  front  nlatform  of  a 
motor  car  on  an  interurban  railroad, 
he  has  the  right  to  assume  that  If 


there  Is  any  danger  to  him  requiring 
the  closing  of  the  gates  of  the  plat- 
form they  will  be  closed.  McMahon 
V.  New  Orleans  R.,  etc..  Co.,  127  La. 
644.  63  S  857.  32  LRANS  846. 

[b]  Valawftil  speed. — A  passenger 
standing  on  the  platform  of  an  elec- 
tric street  railroad  car  has  a  right  to 
assume  that  the  car  In  rounding  a 
curve  will  not  be  run  at  an  unlawful 
speed.  Capital  Tract.  Co.  v.  Brown, 
29  App.  (D.  C.)  473,  12  LRANS  831 
and  note,  10  AnnCas  813. 

S.  U.  S. — Cincinnati  Tract.  Co.  v. 
Leach.  169  Fed.  549,  95  CCA  47. 

La.— Gllly  v.  New  Orleans  City, 
etc.,  R.  Co..  49  La.  Ann.  688.  21  S  850. 

Me. — Blair  v.  Lewiston,  etc  R.  Co., 
110  Me.  235.  85  A  792. 

Mo. — ^Brewer  v.  St.  Louis  Transit 
Co..  105  Mo.  A.  603.  79  SW  1021. 

N.  J.— Hodler  v.  Public  Service  R. 
Co.,  85  N.  J.  L.  346.  88  A  1071. 

N.  Y. — Waddy  v.  Brooklyn  Heights 
R.  Co..  156  App.  Div.  30,  140  NYS 
824;  Depew  v.  New  York  City  R.  Co.. 
112  App.  Div.  260,  98  NYS  276;  Klefer 
V.  Brooklyn  Heights  R.  Co.,  Ill  App. 
Div.  404.  87  NYS  841. 

N.  C. — ^Wagner  v.  Atlantic  Coaat 
Line  R.  Co.,  f47  N.  C.  »1B,  61  SB  171, 
19  LRANS  1028. 

Pa. — Germantown  Pass.  R.  Co.  v. 
Walling.  97  Pa.  55,  39  AmR  796. 

[a]'  lainatratiOBS,— (1)  A  pas- 
senger seated  on  the  platform  of  a. 
car  with  one  foot  on  the  bottom  step 
and  the  other  leg  straight  out,  there 
being  seats  in  the  car.  is  negligent 
as  a  matter  of  law.  Wagner  v.  At- 
lantic Coast  Line  R.  Co..  147  N.  C. 
316.  61  SE  171.  19  LRANS  1028.  <2> 
Where  plaintiff ,  prior  to  being  thrown 
from  the  platform  of  a  crowded 
street  car  aa  It  was  rounding  a 
curve,  had  knowledge  of  his  slta- 
ation,  and  that  he  was  in  a  position 
that  exposed  him  to  the  danger  of 
being  thrown  by  any  Jolting  or  sway- 
ing of  the  car,  hut  did  nothing  to 

firotect  himself,  and  did  not  even 
ook  to  see  whether  there  was  any- 
thing from  which  he  could  obtain 
support,  he  was  guilty  of  contribu- 
tory negligence.  Klefer  v.  Brooklyn 
Heights  R.  Co..  Ill  App.  Div.  404.  97 
NYS  841. 

3.  Colo. — Jackson  v.  Crllly,  16 
Colo.  103.  26  P  331. 

111. — Quinn  v.  Illinois  Cent  R.  Co., 
51  111.  496. 

Ky. — South  Covington,  etc.,  R.  Co. 
v.  Physloc.  124  Ky.  163.  92  SW  805, 
29  KyL  14. 

Mass. — Holland  v.  West  End  St.  R. 
Co.,  165  Mass.  387.  29  NE  622;  Wills 
v.  Lynn,  etc..  R.  Co.,  129  Mass.  361. 

Minn. — Saiko  v.  St.  Paul  City  R. 
Co..  67  Minn.  8.  69  NW  478;  Mats  v. 
St.  Paul  City  R.  Co..  62  Minn.  169, 
53  NW  1071. 

N.  Y. — Depew  v.  New  York  City  R. 
Co..  112  App.  Div.  260.  98  NYS  276: 
Ward  V.  Central  Park,  etc.,  R.  Co..  33 
N.  Y.  Super.  392. 

[a]  JUlMMdnr  handhoia. — ^Where 
plaintiff  boarded  a  crowded  street 
car,  and  stood  on  the  steps  of  the 
platform  thereof  while  the  same  was 
running  rapidly  and  approaching  a 
sharp  curve  of  whose  existence 
plaintiff  had  knowledge,  it  was  con- 
tributory negligence  on  his  part  to 
release,  for  the  purpose  of  paying 
his  fare,  hia  hold  on  the  handhold, 
precluding  htm  from  maintaining  an 
action  for  injuries  received  through 
being  thrown  from  the  platform  as 
the  oar  rounded  the  curve.  South 
Covington,  etc..  R.  Co.  v.  Physloc,  124 
Ky.  153.  92  SW  306,  29  KyL  14. 

4.  U.  S.— Third  Ave.  R.  Co.  v.  Bar- 


ton, 107  Fed.  216,  46  CCA  241.  52 
LRA  471. 

Cal. — Kelly  V.  Santa  Barabara 
Cons.  R.  Co..  171  Cal.  416,  163  P  903. 

Colo. — Denver  v.  Tramway  Co.  v. 
Reld.  22  Colo.  849.  46  P  871. 

D.  C. — Koonts  V.  District  of  Colnm- 
bla.  24  App.  69. 

Hawaii.— Bright  V.  QuInn.  20 
Hawaii  504. 

111. — Lake  Shore,  etc..  R.  Co.  v. 
Kelsey,  180  111.  530.  64  NE  608  [aff 
76  HI.  A.  6111:  Stuchly  v.  Chicago 
City  R.  Co.,  182  111.  A.  837:  Johnson 
V.  Chicago  City  R.  Co..  174  111.  A.  148; 
Purington-KImball  Brick  Co.  v.  Bck- 
man,  102  111.  A.  188. 

Ind. — Indianapolis  Tract.,  «tc,  Co. 
V.  RIchey.  (A.)  80  NE  170. 

Me. — Cameron  v.  Lewlaton,  etc.,  R. 
Co..  103  Me.  482,  70  A  684,  12S  AmSR 
315.  18  LRANS  497. 

Masa — Twisa  v.  Boston  El.  TL  Co., 
208  Mass.  lOS.  94  NE  263.  82  LRANS 
728;  Olund  v.  Worcester  Cons.  SL 
R.  Co.,  206  Uass.  644,  92  NE  720: 
Eldredge  v.  Boston  El.  R.  Co..  208 
Mass.  682,  89  NE  1041;  Bgan  Old 
Colony  St.  R.  Co.,  198  Ha«.  1S».  80 
NE  686  (crowded  car};  Hason  v. 
Boston,  etc..  R.  Co.,  190  Uass.  266. 
76  NE  717. 

Mich. — Dickinson  v.  Port  Huron, 
etc..  R.  Co.,  68  Hlch.  43,  18  NW  E6S. 

Ho. — ^Krumelmann  v.  Jourdan,  107 
Mo.  A.  04,  80  8W  822. 

N.  J. — Trussell  v.  Morris  Countr 
Tract  Co..  79  N.  J.  L.  6S8.  77  A  635, 
80  LRANS  261:  City  R.  Co.  v.  Irfe. 
60  N.  J.  L.  485,  14  A  188,  7  AmSR 
798. 

N.  Y. — Spooner  v.  Brooklyn  City 
R.  Co..  64  N.  Y.  280,  IS  AmR  570: 
Edwards  v.  New  Jersey,  etc..  R.,  etc, 
Co.,  144  App.  DIv.  664,  129  NYS  717; 
Cassio  v.  Brooklyn  Heights  R.  Co.. 
59  App.  Div.  617  mem.  69  NYS  208: 
Henderson  v.  Nassau  Electric  R.  Co.. 
46  App.  Div.  280.  61  NYS  690; 
Schaefer  v.  Union  R.  Co..  29  App. 
Div,  261,  61  NYS  431;  Solomon  v. 
Central  Park,  etc..  R.  Co.,  81  N.  Y. 
Super.  298;  Cral  ghead  v.  Brookly  n 
City  R.  Co.,  6  NYS  481  frev  on  the 
facts  123  N.  Y.  391,  25  NE  3«7I. 

Oh. — Holllngsworth  v.  Cincinnati 
St.  R.  Co..  21  Oh.  Clr.  Ct  186.  12  Oh. 
Clr.  Dec.  100. 

Pa. — Bumbear  v.  United  Tract 
Co.,  198  Pa.  198.  47  A  961;  Mann  v. 
Philadelphia  Tract.  Co.,  175  Pa.  122. 
34  A  572: 

R.  I. — Bets  v.  Rhode  Island  Co.. 
70  A  1068;  Elliott  v.  Newport  SL  R. 
Co..  18  R.  I.  707,  28  A  338,  31  A  694, 
23  LRA  208. 

Tex. — San  Antonio  Tract.  Co.  v, 
Bryant.  30  Tex.  Civ.  A.  437,  70  SW 
1015. 

[a]  Position  InTOlnatarrw— Where, 
by  reason  of  the  car  passing  his 
crossing  without  stopping,  a  pas- 
senger is  left  standing  on  the  foot- 
board and  is  told  by  the  motomnan 
.that  he  will  be  let  off  at  the  next 
crossing,  he  is  not  guilty  of  con- 
tributory negligence  in  remaining 
there  while  the  car  is  going  to  the 
next  crossing,  as  the  position  is  not 
voluntarily  assumed  by  him. 
Sweeney  v.  Kansas  City  Cable  R. 
Co..  150  Mo.  385,  61  SW  682. 

fb]  To  And  ssat^It  cannot  ordi- 
narily be  said  to  be  negligence  as  a 
matter  of  law  to  walk  along  the 
footboard  of  an  open  street  car  for 
the  purpose  of  finding  a  seat.  Cam- 
eron V.  Lewiston,  etc..  R.  Co..  lOS 
Me.  482.  70  A  534,  126  AmSR  315.  18 
LRANS  497:  Holliday  v.  Boston  El. 
R.  Co..  214  Mass.  424,  101  NB  1078; 
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in  sueh  a  position  without  the  excuse  that  there  is 
no  nxnu  in  the  cot.^  In  such  a  case  the  passenger 
assumes  the  ordinary  risks  of  danger  arising  from 
such  position  *  sueh  as  that  of  being  struck  by  pass- 
ing ears  or  objects  near  the  track,  but  he  does  not 


assume  extraordinaiy  rides  rasolting  from  the  ear^ 
rier's  negligenee.*  But  it  is  not  n^ligenee  per  se 
to  ride  on  the  steps  or  running  board,  where  the 
ear  is  crowded;*  and  in  sueh  esses  the  passenger 
may  assume  that  the  carrier  will  take  reasoni&le 


Allen  V.  St.  Louis  Transit  Co..  188 
Mo.  411,  SI  SW  1142;  Krelmelm&nn 
V.  Jourdan,  107  Mo.  A.  G4,  80  SW 
S23  (holding  that,  where  a  passen- 
ger on  a  street  car  was  injured 
while  passing  along  the  inside  foot- 
board  to  a  seat,  by  being  struck  by 
a  car  ain>roaching  on  a  parallel  track 
from  the  opposite  direction,  and 
where  be  had  no  knowledge  that  the 
tracks  were  so  close  as  to  render 
his  act  dangerous,'  his  failure  to  look 
around  before  going  on  to  such  foot- 
board does  not  constitute  contribu- 
tory negligence):  San  Antonio  Tract, 
Co.  V.  Bryant,  80  Tex.  Civ.  A.  487. 
70  SW  1015. 

[cj  Bnnaliig  iMara  of  ncwaloii 
txkliLr— A  passenger  on  an  excursion 
train  was  allowed  to  leave  one  car 
and  go  into  another  to  sell  tickets. 
He  had  left  his  wife  on  the  first  car, 
which  was  an  open  one,  the  seats 
being  reached  by  an  outside  run- 
ning board  Instead  of  by  an  Inside 
aisle.  The  running  board  was  used 
by  the  conductor  and  trainmen  In 

Cassing  from  point  to  point.  It  was 
eld  that  It  was  not  necessarily  neg- 
ligent for  the  passenger  to  suppose 
that  he  also  could  use  It  safely,  and 
try  so  to  do  in  returning  to  the  car 
where  his  wife  was.  And  supposing 
It  to  be  safe,  as  it  should  be.  It  was 
not  negligent  to  omit  to  look  out  for 
stru'-turcs  so  close  alongside  the 
track  AS  to  endanger  persons  who 
had  to  be  on  the  running  board 
while  passing  them.  Dickinson  v. 
Port  Haron,  etc,  B.  Co.,  63  Mich.  43, 
18  NW  SB3. 

[d]  OOBUBOTL  praotlo*^— It  has 
been  held  that  It  is  not  negligence 
as  a  matter  of  law  to  ride  on  the 
footboard  along  the  aide  of  en  open 
street  car,  In  accordance  with  a  com- 
mon practice,  although  there  may 
be  vacant  seats  within  the  car. 
Seller  y.  Market  St  ».  Co..  1S»  Cal. 
268,  72  F  lOOS. 

a.  IlL— Eh^n  T.  Peoria  R.  Co., 
179  III.  A.  409. 

Ind. — Richmond  8L,  etc.,  R  Co. 
T.  Beverley,  43  Ind.  A.  1«6,  84  NB 
ES8.  86  MB  721:  Cltlsena'  St  R  Co. 
T.  Htrffbauer,  88  Ind.  A.  814,  B8  NE 
64. 

Mass. — Moody  v.  Springfield  St  R. 
Co.,  182  Mass.  168.  iS  KB  29. 

Miss. — Bridges  V.  Jackson  Electric 
R,  etc.,  Co.,  I6  Miss.  684,  88  S  788, 
4  AnnCas  662  and  note. 

N.  T. — Ward  v.  International  R. 
Co.,  206  N.  T.  83.  99  NB  262.  Ann 
Casl914A  1170;  Maercker  v.  Brook- 
lyn Heights  R.  Co.,  137  Apn.  Dlv.  49, 
122  NTS  87;  Caspera  v.  Dry  Dock, 
etc.,  R.  Co.,  22  App.  Div.  166,  47  NTS 
961;  Francisco  v,  Troy,  etc.,  R  Co.. 
78  Hun  13,  29  NTS  247:  Vroman  V. 
Houston,  etc.,  R.  Co..  7  Misc.  884, 
27  NTS  257. 

Pa.— Rice  V.  Philadelphia  Rapid 
Transit  Co.,  214  Pa.  147,  68  A  419, 
112  AmSR  738;  Burns  v.  Johnstown 
Pass.  R.  Co.,  213  Pa.  143,  62  A  664,  2 
LRANS  1191  and  note;  Balnbridge 
V.  Union  Tract.  Co.,  206  Pa.  71,  65  A 
836;  Woodrofte  v,  Roxborough.  etc.. 
R.  Co..  201  Pa.  621,  61  A  324.  88  Am 
SR  827;  Bumbcar  v.  United  Tract 
Co..  198  Pa.  198,  47  A  961;  Ramsay 
T.  Pottstown,  etc,  St  R.  Co.,  86  PtL 
Super.  69B. 

Wis. — Schoenfeld  v.  Milwaukee 
City  R.  Co.,  74  Wis.  433,  43  NW  162. 

ta]  "The  side  steps  of  an  open 
summer  car  are  not  Intended  for  the 
use  of  the  passengers  excepting  In 
getting  in  and  out  of  the  car,  when 
a  passenger  rides  on  the  side  steps 
with  the  knowledge  and  consent  of 
the  conductor  and  from  necessity 
from  the  want  of  room  to  sit  or 
stand  inside  the  car,  he  Is  entitled 
to  the  same  degree  of  diligence  as 
other  passengers  to  protect  him 
from  known  and  avoldaole  dangers. 


But  a  passenger  who  rides  on  a  side 
step  when  it  is  reasonably  practica- 
ble for  him  to  sit  or  stand  Inside 
the  car,  takes  upon  himself  the  risk 
of  his  riosttlon  from  any  cause." 
WoodrotFe  v.  Roxborough,  etc.,  R. 
Co.,  201  Fa.  621,  61  A  3f4,  88  AmSR 
827 

[bl  awd  raU  or  hwt.r-<l)  The 
fact  that  the  guard  rail  or  bar  which 
the  passenger  knew  Is  ordinarily 
kept  down  along  the  side  of  the  car 
nearest  the  posts,  as  protection 
against  the  same,  was  up  does  not 
relieve  him  of  contributory  negli- 
gence In  exposing  himself  to  en 
obvious  danger  In  going  on  the  run- 
ning board.  Bridges  V.  Jackson 
Electric  R.,  etc.,  Co.,  86  Misc.  684, 
88  S  788,  4  AnnCas  6S2.  (2)  And 
a  passenger  riding  on  the  running 
board  of  a  summer  car,  outside  of  a 
lowered  bar.  is  negligent  per  se,  and 
cannot  recover  for  Injuries  received 
whether  he  could  have  got  a  safer 
position  or  not.  Harding  v.  Phila- 
delphia Rapid  Transit  Co.,  217  Pa. 
69.  66  A  161,  10  LJIANS  362  and 
note. 

e.  Ark.— Oliver  v.  Ft  Smith 
Light  etc.,  Co.,  89  Ark.  228,  116  8W 
204.  131  AmSR  86. 

D.  C. — Brightwood  R  Co.  T.  Car- 
ter, 12  App.  16. 

ill.— Chicago  City  R.  Co.  v. 
Schaefer,  121  HL  A.  334. 

Mo, — Vessels  v.  Metropolitan  St 
R  Co.,  129  Mo.  A.  708,  108  SW  678. 

N,  T. — Ward  v.  International  R. 
Co.,  206  N.-T.  88,  99  NB  868.  AnnCas 
1914A  1170  and  note;  Edwards  v. 
New  Jersey,  etc,  R.  etc.,  Co„  144 
App.  Dlv.  6B1.  1»  NTS  717:  Rosen 
v^^Dry  Dock,  etc,  R  Co.,  91  NTS 

Pa. — Sitnklns  t.  Philadelphia 
Rapid  Transit  Co.,  844  Pa.  182,  90 
A  827:  Rice  r.  Philadelphia  Rapid 
Transit  Co..  214  Pa.  147.  OS  A  419. 
112  AmSR  738:  Balnbridge  v.  Union 
Tract  Co.,  800  Pa.  71,  66  A  836; 
Wood  T.  Chester  Tract  Co.,  30  Pa. 
Super.  488. 

R  I. — ^Verona  v.  Rhode  Island 
Suburban  R.  Co.,  27  R.  I.  870,  62  A 
512,  114  AmSR  41. 

[a]  Thus  a  passenger  who  rides 
on  a  side  step  of  a  summer  car 
when  it  ts  reasonably  practicable 
for  him  to  go  inside  the  car  assumes 
all  the  risks  of  his  position,  and  in 
all  cases  he  assumes  the  risks  inci- 
dent to  the  usual  swaying  and  jolt- 
ing of  the  car  and  from  collision 
with  passing  vehicles  and  obstruc- 
tions of  whatever  nature  which  un- 
expectedly appear;  as  these  are  dan- 

gers  which  cannot  be  guarded  against 
y  the  careful  and  prudent  manage- 
ment of  the  car.  Wood  v.  Cheater 
Tract  Co,,  36  Pa.  Super.  483. 

7.  Beshlon  v.  Boston  El.  R,  Co., 
208  Mass,  117,  94  NE  890;  Moody  v. 
Springfield  St  R.  Co.  182  Mass.  168. 
65  NE  29;  Bridges  v.  Jackson  Elec- 
tric R.,  etc..  Co.,  S6  Miss.  584.  38  S 
788,  4  AnnCas  662;  Parka  v.  St. 
Louis,  etc.  R.  Co..  178  Mo.  108,  77 
SW  70,  101  AmSR  425;  Woodroffe  v. 
Roxborough,  etc,  R.  Co.,  201  Pa.  821, 
El  A  324.  88  AmSR  827. 

[a]  For  Isstanoe,  where  plaintiff 
has  been  employed  by  defendant  as  a 
conductor,  and  Is  familiar  with  the 
conditions  of  a  narrow  street 
through  which  the  cars  run.  it  is 
negligence  for  him  to  stand  on  the 
running  hoard  of  the  car  in  such  a 
manner  that  he .  la  struck  by  the 
pole  of  a  cart  standing  between  the 
curb  and  the  track.  Heshion  v.  Bos- 
ton El.  R  Co.,  208  Mass.  117.  94  NE 
390. 

a.  Oliver  T.  Ft  Smith  LliAt  etc.. 
Co..  89  Ark.  222,  110  SW  204.  131 
AmSR  80:  South  Covington,  etc..  St. 
R.  Co.  V.  Hardy,  162  Ky.  374,  158  SW 
474,  44  LRANS  82;  Vessels  v.  Metro- 


politan St  R  Co.,  129  Mo.  A.  708, 
108  SW  678;  Ward  v.  International 
R.  Co.,  206  N.  T.  83,  99  NE  862,  Ann 
Casl9l4A  1170  and  note. 

8.  Ala. — Mobile  Light  etc.,  Co.  v. 
Hughes,  190  Ala.  216,  67  S  278. 

Cfal. — Holloway  v.  Pasadena,  etc, 
R  Co.,  130  Cal.  177.  62  P  478;  Bab- 
cock  V.   Los  Angeles  Traction  Co., 

128  Cal.  178,  60  P  780. 

Conn.— Besss  v.  Merlden,  etc. 
Tramway  Co..  76  Conn.  671.  54  A 
299 

lil.— Math  V,  Chicago  City  R  Co., 
243  III.  114,  90  NE  2S6;  Chicago 
Cons.  Tract  Co.  v.  Schritter.  222  111. 
864,  78  NB  820  [aff  124  111.  A.  578]: 
Kloepher  v.  Osborne.  177  111.  A.  384; 
West  Chicago  St,  R.  Co.  v.  Marks, 
82  111.  A.  186  [aft  182  III.  16.  66  NE 
671. 

Ind. — Indianapolis  St.  R.  Co.  v. 
Xbverstlck,  88  Ind.  A.  2S1,  74  NB 
84.  Ill  AmSR  168. 

Kan.— Topeka  City  R.  Co.  v. 
Hlggs,  38  Kan.  376,  1<  P  667,  5  Am 
SR  764. 

Ky. — South  Covington,  etc.,  R.  Co. 
V.  Hardy,  162  Ky.  874,  168  SW  474. 
44  LRANS  82. 

Mass.^ — Eldredge  v.  Boston  Bl.  R 
Co.,  203  Mass.  682.  89  NE  1041;  Egan 
V.  Old  Colony  St  R.  Co..  196  Mass. 
169,  80  NE  698;  Wilde  V.  Lynn,  etc, 
R  Co.,  163  Mass.  533.  40  NE  861. 

Mich.— PomaskI  t.  Orant  119 
Mich.  676,  78  NW  891. 

Mo. — Sweeney  v.  Kansas  Cltr 
Cable  R  Co.,  160  Ho.  886,  61  SW 
682. 

Mont. — Prevlslch  v.  Butte  Electric 
R  Co.,  47  Mont  170,  181  P  26. 

Nebr. — ^Kadner  v.  Omaha,  etc,  R 
Co.,  97  Nebr.  678,  181  NW  109;  Cof- 
fey T.  Omaha,  etc,  R  Co.,  79  Nebr. 
280,  lis  NW  689. 

N.  J. — ^Hqppock  T.  E^astem  Transit 
Co..  77  N,  31%.  842.  78  A  468. 

N.  T. — ^Kramer  v.  Brooklyn  Heights 
R  Co.,  190  N.  T.  810,  88  NB 
86  [rev  114  App.  DlV.  804,  100 
NTS  2761;  Edwards  v.  New  Jersey, 
etc,  R  etc.  Co.,  144  App.  DW.  "654, 

129  NTS  717;  Koran  v.  Rockwell,  110 
App.  Dlv.  622.  96  NTS  973;  Sheeron 
V.  Coney  Island,  etc.  R  Co.,  78  App, 
IMv.  476.  79  NTS  752;  Henderson  v. 
Nassau  Electric  R.  Co.,  46  App.  Dlv. 
280.  61  NTS  690;  Paris  v,  Brooklyn 
City,  etc.,  R  Co..  46  App.  Dlv.  281, 
61  NTS  670;  Bralnard  v.  Nassau 
Electric  R.  Co.,  44  App.  Div.  618.  61 
NTS  74;  Hassen  v.  Nassau  Electric 
R.  Co.,  84  App.  Div.  71,  63  NTS 
lfl69;  Schaefer  v.  Union  R.  Co..  29 
App.  Dlv.  261.  61  NTS  431;  Wood 
V.  Brooklyn  City  R.  Co.,  5  App.  Div. 
492,  88  NTS  1077;  Coleman  v.  Sec- 
ond Ave,  R.  Co..  41  Hun  8JI0  [rev  on 
other  grounds  114  N,  T,  609  mem,  21 
NE  1064  memj;  Bruho  v.  Brooklyn 
City  R.  Co.,  6  MlBc  827.  25  NTS  607 
[aff  147  N.  T.  711  mem.  42  NE  722 
mem]. 

Or. — Anderson  v.  City,  etc.,  R  Co., 
42  Or.  605.  71  P  659, 

Pa. — Slmkins  v.  Philadelphia  Rapid 
Transit  Co.,  244  Pa.  182.  90  A  627. 

R.  I, — Verrone  v.  Rhode  Island 
Suburban  R.  Co,,  27  R  J.  870,  62  A 
512.  114  AmSR  41. 

Wash.— Cogswell  v.  West  St.,  etc. 
Electric  R.  Cp,.  5  Wash.  46,  31  P  411. 

Wis. — Geltz  v,  Milwaukee  City  R 
Co,.  72  Wis.  307,  39  NW  866. 

B.  C— Williams  v.  British  Colum- 
bia Electric  R.  Co..  18  B.  C.  295,  13 
DomLR  770.  26  WestLR  77  [aft  7 
DomLR  459]. 

Ont. — PTaser  v.  lA>ndon  St  R  Co., 
29  Ont  411* 

[a]  A  man  wlio  saReBdsrs  his 
■sat  on  a  erowded  streat  ear  to  a 
woman  and  stands  on  the  running 
board  of  the  car  Is  not.  as  a  matter  of 
law.  negligent  Bralnard  v.  Nassau 
Electric  R  Co.,  44  App.  Dlv.  618,  61 
NTS  74.  - 
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precautions  to  protect  him;^'*  but  he  himself  must 
exercise  care  commensurate  to  the  situation.^^ 

Bidiog  on  the  bumper  of  a  street  car  has  been 
held  to  be  contributory  negtigence,^^  although  pas- 
sengers have  been  in  the  habit  of  so  riding,^^  and 
to  ride  so  against  the  warning  of  the  conductor  is 
contributory  nt^Iigence  as  a  matter  of  law.**  But 
where  he  is  permitted  to  ride  on  the  bumper  he  is 
not  necessarily  negligent  in  doii^  bo.^ 

H  15151  C.  Contributory  Ne^igence  as  Defense 
—1.  Pleaains.**    As  already  stated,  the  rule  in 


some  states  is  that  plaintiff  must  aver  freedom  from 
contributory  n^ligence,  while  in  others  such  n^li- 
gence  is  to  be  pleaded  by  defendant  to  defeat  pl^- 
tifE's  recovery." 

Sufficiency  of  pleading.  According  to  some  au- 
thorities a  general  averment  of  contributory  n^li- 
gence  without  specifying  the  acts  constitutii^  it  is 
sufficient."  By  the  weight  of  authority,  however,  all 
the  facts  constituting  the  contributory  Diligence 
must  be  set  out/*  including  the  causal  connection 
between  such  n^igence  and  the  injury  complained 


10.  Bidredffe  v.  Boston  £11.  R.  Co., 
203  Maaa.  S82,  89  NB  1041;  Sweeney 
V.  Kansas  City  Cable  R.  Co.,  150  Mo. 
386,  51  SW  682:  Bumbear  v.  United 
Tract.  Co..  198  Fa.  198,  47  A  981. 

[a]  niTuttratloix. — A  passeneer  ia 
not  ^llty  of  contributory  neellffence 
In  that  hd  sees  the  obstruction  which 
causes  the  Injury  on  the  track  ahead 
of  the  car  In  time  to  step  back  Into 
his  seat,  and  falls  so  to  do,  as  he 
has  a  right  to  assume  that  he  will 
be  carried  safely,  and  that  the  »pip- 
man  will  see  the  obstruction  In  time 
to  prevent  a  collision.  Sweeney  v. 
Kansas  City  Cable  R.  Co.,  150  Mo. 
^85,  61  SW  682. 

11.  D.  C. — Brl^htwood  R.  Co.  V. 
Carter,  12  App.  155. 

Ill,~Math  V.  Chicago  City  R.  Co.. 
243  111.  114.  90  NE  235. 

Minn. — Saiko  v.  St  Paul  City  R. 
Co.,  67  Minn.  8,  69  NW  475. 

Mo. —  SImonton  v.  St.  Ix>uls  Tran- 
sit Co.,  207  Mo.  718,  106  SW  46. 

N.  Y. — Ward  v.  International  R. 
Co.,  206  N.  Y.  83.  99  NS  262.  AnnCas 
1914A  1170  and  note;  Rosen  v.  Dry 
Dock,  etc.,  R.  Co..  91  NTS  333. 

[a]  A  passMtffer  who  on  tlu 
lowast  step  of  a  street  car  running 
over  seven  miles  an  hour,  without 
steadying  himself  by  grasping  the 
hand  rail  or  otherwise.  Is  negligent. 
Salko  V.  St.  Paul  City  R.  Co.,  67  Minn. 
8,  69  NW  473. 

[b]  Vot  looking  ahaad. — A  pas- 
senger on  a  crowded  street  car 
who  stands  on  the  running  board 
Is    guilty    of    contributory  negll- 

fence  where  he  rides  on  such  board 
or  several  blocks  without  looking 
ahead,  and  is  struck  by  the  shaft  of 
a  wagon  standing  near  the  track, 
which  shaft  the  other  passengers  on 
the  running  board  avoid  by  standing 
close  to  the  car  or  by  getting  be- 
tween the  seats.  Rosen  v.  Dry  Dock, 
etc..  R.  Co.,  91  NYS  333. 

18.  Feldhelm  v.  Brooklyn,  etc.,  R. 
Co..  122  App.  Dlv.  883.  107  NYS  413; 
Columbus  R.  Co.  v.  Muns,  27  Oh.  Clr. 
Ct.  277.  But  see  Chicago  City  R.  Co. 
V.  Schmidt.  217  III.  396,  75  NB  383 
[aflt  117  III.  A.  2131  (holding  that, 
where  a  car  had  stopped  to  allow 
passengers  to  get  off  at  a  crossing, 
a  passenger,  standing  on  the  rear 
bumper  of  the  car.  and  not  knowing 
that  another  car  was  'approaching 
from  the  rear,  is  not  negligence  per 
se). 

 [a]    Aasnmptlom     of  risk. — (1) 

Where  a  passenger  is  injured  while 
riding  on  the  rear  bumper  of  a 
crowded  car,  he  assumes  the  risk 
Incident  to  that  position,  although 
his  fare  is  accepted,  Feldhelm  v. 
Brooklyn,  etc..  R.  Co..  122  App.  Dlv. 
883.  107  NYS  413.  (2)  But  he  does 
not  assume  the  risk  of  the  negli- 
gence of  the  carrier.  Klrkpatrlck  v. 
Metropolitan  St.  R.  Co..  161  Mo.  A. 
515.  143  SW  866. 

13.  Columbus  R.  Co.*  v.  Muns.  27 
Oh.  Clr.  Ct.  277. 

14.  Nieboer  v.  Detroit  Slectrtc  B. 
Co..  128  Mich.  486.  87  NW  826. 

IB.  Beaumont  Tract  Co.  v.  Happ, 
57  Tex.  Civ.  A.  427,  122  SW  610. 

16.  nuMng  contrllmtoiT  navll- 
CMUM  ffaBarally  see  Negligence  [29 
Cyo  675  et  feq.  580  et  slq], 

17.  See  supra  9  1413.  And  see 
generally  Negligence  [29  Cyc  675]. 

18.  Bohen  v.  Metropolitan  St.  R. 
Co,.  85  Kan.  491.  118  P  73.  AhnCas 
1913A  328;   PItard  v.   New  Orleans 


R.,  etc.,  Co.,  120  La.  926.  46  S  948. 

[a]  THUS  a  plea  in  an  action  for 
injuries  in  attempting  to  board  a 
street  car  that  there  was  negligence 
in  the  matter  of  each  item  for  which 
plaintiff  claimed  to  recover  Is  a  suf- 
flclent  plea  to  admit  evidence  of  con- 
tributory negligence.  But  the  court 
said;  "Tner©  would  have  been  neces- 
sity for  a  full,  detailed  plea  of  neg- 
ligence if  defendant  had  relied  upon 
some  separate  facts  other  than  those 
at  issue  under  plalntlfTs  petition." 
PItard  V,  New  Orleans  R.,  etc.,  Co., 
120  La.  925.  933.  45  S  943. 

19.  Ala. — Birmingham  R.,  etc.,  Co. 
v.  Qonsalez,  183  Ala.  273,  61  S  80, 
AnnCasl916A  543  (pleas  held  insuffi- 
cient); Birmingham  R.,  etc.,  Co.  v. 
Selhorst.  165  Ala.  475,  61  S  568; 
Montgomery  at  R.  v.  Mason,  183  Ala. 
608,  32  S  261;  Armstrong  v.  Mont- 
gomery St  R.  Co..  123  Ala.  233,  26  S 
349. 

Cel. — Basl  er  v.  Sacramento  Gas . 
etc.,  Co.,  158  CaL  614,  111  P  630. 
AnnCasl912A    «42    (plea    h^d  in- 

sufficlentj. 

Mo. — Harmon  v.  United  R.  Co.,  168 
Mo.  A.  442,  143  SW  1114. 

N.  Y. — Vail  V.  Broadway  R.  Co.,  147 
N.  Y.  377.  42  NE  4,  30  LRA  626. 

Okl. — Lane  v.  Choctaw,  etc.,  R.  Co.. 
19  Okl.  324,  91  P  888. 

Tex. — Dallas  Cons.  Electric  St  R. 
Co.  V.  Barnes,  (Civ.  A.)  119  SW  122. 

[a]  PlSAdlng-  held  BnfIlol«iit.< — (1) 
A  plea  in  an  action  for  injury  to  a 
passenger  from  the  sudden  starting 
of  the  train  while  she  was  on  the  car 
platform  preparatory  to  alighting, 
alleging  that  in  the  nighttime  plain- 
tiff nad  gone  on  the  steps  of  the  car 
while  it  was  going  too  rapidly  for  a 
woman  to  attempt  to  alight,  that  she 
had  nothing  In  her  hand  and  could 
easily  have  held  the  railing  of  the  car. 
and  that  had  she  done  so,  the  sudden 
starting  of  the  car  without  warning 
would  not  have  thrown  her  off.  Is 
good.  Southern  R.  Co.  v.  Hundley. 
IBl  Ala.  378.  44  S  195.  (2)  Where  in 
an  action  for  injuries  to  a  passenger, 
received  while  attempting  to  get  a 
seat  in  a  car  by  way  of  a  footboard 
next  to  a  car  line  on  which  cars  ran 
In  the  opposite  direction,  one  of 
which  cars  struck  plaintiff,  defendant 
filed  a  plea  of  contributory  negli- 
gence asserting  that  plaintiff  un- 
necessarily went  on  the  side  of  the 
car  on  which  he  was  injured,  that  he 
failed  to  look  or  listen  for  an  ap- 
proaching car,  and  that  he  leaned  out, 
when  by  standing  erect  he  could 
have  avoided  Injury,  the  answer 
meant  no  more  than  that  plaintiff  did 
not  uae  the  appliances  provided  by 
defendant  with  ordinary  care,  and 
hence  a  contention  that  the  plea 
assumed  that  the  arrangement  or 
plan  of  the  car  was  a  dangerous  con- 
trivance, admitting  defendant's  neg- 
ligence in  putting  It  into  aervlce,  was 
untenable.  Allen  v.  St  Louis  Transit 
Co.,  183  Mo.  411.  St  SW  1142.  <3)  A 
plea  that  plaintiff  was  negligent  in 
the  "manner"  in  which  she  alighted 
from  the  car  was  a  speclflc  allegation 
of  negligence,  and  in  the  absence  of 
a  special  exception  was  sufTlcient  to 
admit  evidence  as  to  plaintiff's  man- 
ner of  alighting.  Dallas  Cons.  Elec- 
tric St.  R.  Co.  v.  Barnes.  (Tex.  Civ. 
A.)  119  SW  122.  (4)  An  answer  al- 
leging that,  if  the  passenger  was  In- 
jured in  attempting  to  alight  from 
defendant's  train  such  injuries  were 


received  in  consequence  of  his  own 
negligent  act  on  leaving  a  moving 
train  and  that  his  naglinnce  was  the 
proximate  cause  of  his  InJurlM,  for 
which  defendant  was  not  responsible, 
raised  the  Issue  of  contrlbutoy'  neg- 
ligence on  the  part  of  the  pasaenger. 
In  leaving  the  train  while  In  motion, 
either  before  or  after  its  arrival  at 
the  usual  place  for  stopping.  Oal- 
veston.  etc.,  R,  v.  De  CastUlo. 

(Tex.  Civ.  AA  88  SW  25.  42  Tex.  Civ. 
A.  108,  96  SW  547. 

[bl  ntmJUag  iMA  InsnOeleBtg — 
(1)  A  plea  of  contributory  uMllgence 
of  a  passenger  injured  in  alighting 
from  an  electric  car,  which  uleges 
that  she  was  gUlltr  of  necUrenee 
proximately  contrlbntlnK  to  ner  In- 
juries. In  that  she  rode  on  the  plat- 
form In  violation  of  a  rule  published 
In  the  car  In  such  a  way  that  she 
could  have  seen  It,  Is  Insufficient  as 
falling  to  show  notice  of  the  rule 
and  causal  connection  between  Its 
violation  and  the  Injury.  Birming- 
ham R.,  etc.,  Co.  V.  Olrod,  164  Ala. 
10,  61  S  242,  137  AmSR  17.  <2) 
Where  the  complaint  alleged  that 
plaintiff's  Intestate  went  to  a  regular 
station  for  receiving  and  discharging 
passengers,  and  while  standing  on 
the  platform  waiting  for  a  train  he 
was  struck  by  a  projection  from  a 
passing  freight  train,  knocked  under 
the  train,  and  killed,  a  plea  that  he 
was  guilty  of  negligence  contribut- 
ing proximately  to  his  Injury,  in  that 
he  negligently  took  a  position  too 
near  to  the  passing  train.  Is  no  an- 
swer to  the  complaint,  as  It  does  not 
negative  the  fact  that  he  was  stand- 
ing on  the  platform  where  defend- 
ant's employees  were  accustomed  to 
receive  and  discharge  passengers,  or 
charge  him  with  knowledge  of  the 
projection,  Metcalf  v.  St.  Louis,  etc. 
R.  Co..  166  Ala.  240.  47  S  168.  (3)  It 
not  bcilng  necessarily  negligence  for 
a  passenger  to  alight  from  a  moving 
car  even  by  stepping  in  the  opposite 
direction  to  the  movement  of  the  ear. 
a  plea  of  contributory  negligence  In 
so  doing,  which  does  not  snow  the 
speed  of  the  car.  Is  Insufficient 
Birmingham  R.,  Light,  etc.,  Co,  v. 
Dlckerson,  1B4  Als.  623,  45  S  669. 
(4)  A  plea  which  alleges  that  de- 
cedent was  guilty  of  contributory 
negligence  In  that  he  alighted  from 
a  moving  train  in  the  nighttime  with- 
out requesting  the  train  to  stop  la 
bad.  because  It  requires  the  jury  to 
And  that  decedent  was  guilty  of  con- 
tributory negligence  In  alighting 
while  the  train  was  In  the  slightest 
motion,  although  the  motion  was 
such  as  to  Involve  the  risk  which 
a  man  of  ordinary  prudence  would 
take  under  the  circumstances. 
Kansas  City.  etc..  R.  Co.  v.  Matthews. 
142  Ala.  298.  39  S  207.  (6)  Where  it 
appears  that  plaintiff  was  thrown 
from  the  platform  where  he  had 
stopped  wmla  flwlng  from  one  car 
to  another  in  search  of  a  aeat  it  was 
not  error  to  sustain  an  reception  to 
thfLt  part  of  defendant's  answer 
which  alleged  that  the  train  was  an 
excursion  train,  and  that  plaintiff 
took  passage  In  consideration  of  the 
reduced  fare  and  with  knowledge  of 
the  probable  inconvenience  incident 
thereto,  and  therefore  assumed  the 
risk,  but  did  not  allege  that  plaintiff 
knew  that  he  would  not  be  provided 
with  a  seat,  since  leaving  the  car  In 
search  of  a  seat  was  not  negligence 
In  Itself.    Galveston,  etc.,  R.  Co.  v. 


For  later  oases,  developmeats  and  ohaagea  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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of,"*  and  a  mere  general  atatemeat  that  the  ixgniy 
resulted  from  contributory  negligenee  is  not  snffi- 
eient."^  But  a  plea  of  contributory  negligence  need 
not  deny,  and  may  even  expressly  admit,  the  negli- 
gence charged  by  plaintiff.^  Where  a  ootmt  cfaai^;es 
simple  n^ligence,  a  plea  setting  up  contributory 
n^li^ence  is  not  demurrable,  although  the  count 
contains  language  indicating  willfulness  or  wanton- 
ness." A  plea  that  plaintiff  assumed  the  risk  of 
injury  in  doing  certain  acts  is  improper,  where  such 
acts  are  covered  by  a  general  denial,"  or  by  a  plea 
of  contributory  n^ligence;"  and  if  it  is  the  inten- 
tion of  such  a  plea  to  set  up  that  the  injury  to  the 
passenger  could  not  have  been  avoided  by  the  exer- 
cise of  the  care  incumbent  on  the  carrier,  and  that 
the  danger  was  obvious  or  known  to  the  passenger, 
such  facts  should  be  allied.** 

A  replication  or  reply  denying  contributory  n^li- 
gence  generally  without  denyii^  the  particular  facts 
alleged  in  the  answer  is  sufficient." 


[i  1516]  8.  Ismes,  Proof,  and  Vaxianca.  As  in 
other  civil  actions,^  the  matters  to  be  eonsidered 
and  the  evidence  offered  on  tiie  issue  of  eontributory 
negligence  must  be  limited  to  the  issues  made  1^ 
the  pleading.^  Where  the  burden  with  reference 
to  contributory  negligence  is  regarded  as  resting  on 
plaintiff,  then  defendant  may  introduce  evidence  of 
such  negligence  under  a  general  denial;"*  but  where 
contributory  n^ligenee  is  treated  as  an  affirmative 
defense,  it  should  be  pleaded  specially,^  unless  it 
appears  from  plaintiff's  own  pleadii^  or  proof.^^ 

[$  1517]  3.  EvideiiM—a.  Presomptions  and  Bur- 
den of  Froof.^'  In  some  jurisdictions,  in  order  to 
recover  for  an  injury  alleged  to  have  been  caused 
to  a  passenger  by  the  negl^ence  of  the  carrier, 
plaintiff  must  show  that  he  was  in  the  exercise  of 
due  care  in  respect  to  the  occurrence  from  which 
the  injury  arose;  in  other  words,  the  burden  rests 
on  plaintiff  to  show  that  he  was  not  guilty  of  con- 
tributory negligence,"  unless  the  action  is  for  a 


Morris,  (Tex.  Civ.  A.)  «0  SW  818  [aff 
94  Tex.  BOB,  61  SW  709]. 

[c]  Stetntory  ImnnnltT. — ^Where 
defendant  claims  Immunity  from  lla- 
blUty  under  some  provisions  of  a 
statute  which  plaintiff  has  violated, 
it  should  plead  all  the  facts  on  which 
the  Immunity  claimed  rests.  Vail  v. 
Broadway  R.  Co..  147  N.  Y.  377.  42 
NB  4.  30  LRA  626. 

aO.  Birmingham  R.,  etc.,  Co.  v. 
Girod,  164  Ala.  10,  61  S  242,  137  Am 
SR  17;  Birmingham  R.,  etc..  Co.  v. 
Mlndler,  3  Ala.  A,  444,  B7  S  118  (pleas 
held  sufflclent). 

ATMsunts  as  to  vn»iiii»t«  «mm 
see  supra  i  1414. 

ai.  BlrminKham  R.  Light,  etc.,  Co. 
V.  Lee,  153  Ala.  79,  45  S  292. 

aa.  Birmingham  R.,  etc.,  Co.  v. 
Yates,  168  Ala.  381,  63  S  915. 

23.  Blrmlneham  R.  Light,  etc., 
Co.  v.  Wriffht,  163  Ala.  99.  44  S  1037. 

84.  Parks  V.  St.  Loula,  «tc.,  R.  Co.. 
178  Mo.  108,  77  SW  70.  101  AmSR 
425. 

[a]  Tbu,  where  the  petition  in 
an  action  by  a  street  car  passenger 
for  Injuries  alleged  negligence  of 
defendants  in  bringing  their  cars  in 
close  projtipiity  while  meeting  on  a 
curve,  and  the  answer  consisted  of 
a  general  denial  and  a  plea  of  con- 
tributory negligence  in  taking  a 
dangerous  position  on  the  step  oi  the 
platform  of  the  car  outside  of  the 
gate  and  on  the  side  next  to  the  other 
track,  an  additional  plea  alleging 
that  the  passenger  knew,  or  by  ordi- 
nary care  might  have  known,  the 
situation  of  the  tracks,  and  that  the 
danger  of  riding  on  the  step  was 
known,  or  by  ordinary  care  might 
have  been  known,  to  the  passenger, 
and  that  he  assumed  the  risk,  if  It 
was  intended  to  charge  that  his  in- 
juries resulted  solely  from  his  vol* 
untary  acts  of  riding  on  the  step, 
was  covered  by  the  plea  of  general 
denial.  Parks  v.  St.  Louis,  etc.,  R. 
Co.,  178  Mo.  108,  77  SW  70,  101  AmSR 
425. 

as.  Parks  V.  St.  Louis,  etc.,  R.  Co., 
178  Mo.  108,  77  SW  70,  101  AmSR  425. 

ae.  Parks  V.  St.  Louis,  -etc.,  R.  Co.. 
178  Mo.  108.  77  SW  70,  101  AmSR 
425. 

87.  Louisville,  etc.,  R.  Co.  v. 
Wolfe,  80  Ky.  82,  8  KyL  676.  See 
generally  Negligence  [29  Cyc  583], 

88.  See  generally  Pleading  [31 
Cyc  670  et  seq];  Negligence  [29  Cyc 
6861. 

88.  Ala. — Atlanta,  etc..  Air  Line 
R  Co.  v.  Wheeler.  154  Ala.  630,  46 
S  262. 

Ga. — Macon,  etc.,  R.  Co.  v.  Ander- 
son. 121  Ga.  666,  49  SE  791;  Sa- 
vannah Electric  Co.  v.  Fosterling,  16 
Oa.  A.  l»fi,  84  SE  976. 

Ind. — Bvansvllle  R.  Co,  v.  Miller, 
(A.>  111  NB  1031. 

Mo. — Choquette  v.  Southern  Eleo* 
trie  R.  Co..  80  Mo.  A.  616. 

Tex. — Small  v.  San  Antonio  Tract. 
Co..  (Civ.  A.)  148  SW  838:  Texas 
Cent.  R.  Co.  v.  Wheeler,  68  Tex.  Civ. 


A.  603,  lis  SW  83;  Texas,  etc.,  R.  Co. 
V.  Boleman.  (Civ.  A.)  112  SW  806; 
Missouri,  etc.,  R.  Co.  v.  Avis,  41 
Tex.  Civ.  A.  72.  91  SW  877  [alt  100 
Tex.  33,  93  SW  424];  Yecker  V.  San 
Antonio  Tract.  Co.,  33  Tex.  Civ,  A. 
239.  76  SW  780. 

Wash. — Bailey  v.  Seattle,  etc.,  R, 
Co..  31  Wash.  685.  71  P  1134. 

[a]  Dlmovered  peril. — (1)  Where 
plaintiff  about  to  board  a  street  car 
was  struck  by  the  overhang  of  the 
fender,  evidence  that  the  car  could 
have  been  stopped  In  considerably 
less  distance  than  it  was  after  plain- 
tlft's  peril  was  discovered  was  suffi- 
cient to  raise  tlie  issue  of  discovered 
peril.  Townsend  v.  Houston  Electric 
Co.,  (Tex.  Civ.  A.)  164  SW  629.  (2) 
In  an  action  against  a  carrier  for 
injuries  to  a  passenger  caused  by 
the  sudden  starting  of  the  car  before 
she  had  reached  her  seat,  evidence 
that  the  conductor  had  been  Informed 
when  she  entered  the  car  that  she 
was  not  well  and  needed  assistance 
did  not  raise  the  Issue  of  discovered 
peril.  Felly  v.  Denlson.  etc..  R.  Co.. 
(Tex.  Civ.  A.)  78  SW  642. 

fb]  XtgUg^iMs  vtepplnr  on  atoOL 
n  an  action  against  a  railroad  com- 

fiany  for  personal  Injuries  resulting 
rom  stepping  from  a  passenger  coach 
on  to  a  defective  footstool,  where  de- 
fendant averred  that  plaintiff  negli- 
gently stepped  on  the  stool  after  dis- 
covering its  condition,  evidence  that 
plaintirr  did  not  discover  the  condi- 
tion of  the  stool  in  time  to  avoid 
stepping  on  It  was  relevant  oi>  the 
Issue  of  contributory  negligence.  .At- 
lanta, etc.,  Air  Line  R.  Co.  v. 
Wheeler.  164  Ala.  630,  46  S  262. 

30.  Indianapolis,  etc..  R.  Co.  v. 
Rutherford,  29  Ind.  82,  92  AmD  386; 
Kennedy  v.  Southern  R.  Co.,  B9  S.  C. 
536.  38  SE  169.  See  generally  Neg- 
ligence [29  Cyc  680]. 

31.  Ala. — Southern  R.  Co.  V.  Har- 
rington, 166  Ala,  630.  52  S  67.  139 
AmSR  59.  But  see  Metcalf  v.  St. 
Louis,  etc..  R.  Co..  166  Ala.  240,  47 
S  158   (holding  that,  where  a  com- 

Blalnt  claimed  that  plaintiff's  intes- 
ite  was  killed  by  being  struck  by 
a  projection  from  a  passing  freight 
train  while  he  was  standing  on  a 
platform  waiting  for  a  passenger 
train,  contributory  negligence  In  at- 
tempting to  get  on  to  the  freight 
train  was  provable  under  the  plea 
of  the  general  Issue). 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Orimsley.  90  Ark.  64.  117  SW  1064. 

Pla, — Warfleld  v.  Hepburn,  62  Fla. 
409.     418,  57  S  618. 

Ky. — Coe  v.  Louisville,  etc.,  R, 
Co..  78  SW  439.  26  KyL  1679. 

Mo. — Allen  V.  St.  Louis  Transit 
Co.,  183  Mo.  411,  81  SW  1142. 

Wash. — Bailey  v.  Seattle,  etc,  R. 
Co..  32  Wash.  640.  73  P  «7». 

See  generally  Negligence  [29  Cyc 
680]. 

33.  Warfleld  v.  Hepburn.  62  Fla, 
409,  418,  67  S  618;  Allen  v.  St.  Loula 
Transit  Co.,  188  Mo.  411,  81  SW  1142; 


Chaney  v.  Louisiana,  etc..  R.  Co., 
176  Mo.  598,  75  SW  695. 

33.  Burden  ot  proof  ffa&MMdlT  see 

Evidence  [16  C^c  926];  Negligence 
[29  Cyc  597]. 

Presnn^rnima  nnsrallr  see  Evi- 
dence [16  Cyo  lOSO};  Nesliasnce  [29 

Cyc  589].  J.  — 

34.  U.  S. — Winters  v.  Baltimore, 
etc.,  R.  Co^  163  Fed.  106. 

Conn, — Kruck  v.  Connecticut  Co., 
84  Conn.  401,  SO  A  162. 

111. — Illinois  Cent.  R.  Co.  v.  Sim- 
mons, 38  111.  242;  Galena,  etc..  R.  Co. 
V.  Fay.  16  111.  558.  63  AmD  823; 
Hatcher  v.  Qulncy  Horse  R.,  etc., 
Co..  181  111.  A.  30;  Randall  v.  Ster- 
ling, etc..  Electric  R.  Co..  158  111.  A. 
66;  Keck  v.  Calumet,  etc.,  R,  Co.,  166 
111.  A.  402;  Hewes  v.  Chicago,  etc..  R. 
Co.,  119  111.  A.  383  [aft  217  111.  600,  76 
NE  516]. 

Ind. — Lake  Shore,  etc.,  R.  Co.  v. 
Teeters.  (A.)  74  NE  1014  [aff  166 
Ind.  336,  77  NE  599,  6  LRANS  426]. 

Iowa. — Hutcheis  v.  Cedar  Rapids, 
etc..  R.  Co.,  128  Iowa  279.  103  NW 
779:  Raben  v.  Central  Iowa  R.  Co.. 
74  Iowa  732,  34  NW  621;  Raymond 
V.  BurHngton,  etc.,  R.  Co.,  66  Iowa 
152.  21  nW  496;  Bonce  v.  Dubuque 
St.  B.  Co.,  68  Iowa  278.  6  NW  177. 

Me. — Ouellotte  v.  Grand  Trunk  R. 
Co..  106  Me.  168,  76  A  280,  138  AmSR 
340. 

Mass. — Brown  v.  New  York,  etc., 
R.  Co.,  181  Mass.  366.  63  NE  941; 
Puller  V.  Boston,  etc.,  R.  Co.,  133 
Mass.  491:  Mayo  v.  Boston,  etc.,  R. 
Co..  104  Itoss.  137;  Warren  v.  Pitch- 
burg  R.  Co..  8  Allen  227.  86  AmD 
700;  Lucas  v.  New  Bedford,  etc..  R. 
Co.,  6  Gray  64,  66  AmD  406. 

N.  Y. — Deyo  v.  New  York  Cent.  R. 
Co.,  34  N.  T.  9,  88  AmD  418; 
Maercker  v.  Brooklyn  Heights  R. 
Co.,  137  App.  Dlv.  49,  122  NYS  87: 
Bruce  v.  Brooklyn  Heights  R.  Co.,  68- 
App.  Dlv.  242.  74  NYS  324. 

See  also  supra  {{  1413,  1424.  See 
generally  Negligence  [29  Cyc  601]. 

[a]  Beaaon  for  ^ole, — "The  bur- 
den Is  held  to  be  upon  the  plaintiff, 
for  the  reason  that  it  Is  a  subordi- 
nate proposition,  necessarily  involved 
in  the  more  general  one  upon  which 
the  action  Is  founded,  to  wit,  that  the 
injury  to  the  plaintiff  was  caused  by 
the  negligent  or  wrongful  conduct 
of  the  defendant."  Mayo  v.  Boston, 
etc..  R.  Co..  104  Mass.  137,  140. 

[b]  mtfl<wy  In  Impzmsr  place. — 
(l5  A  passenger  injured  by  the  de- 
railment of  the  train  in  order  to  re- 
cover must  show  not  only  that  he 
was  a  passenger,  but  also  tnat  at  the 
time  of  the  accident  he  was  In  a 
place  where  he  had  a  right  to  be,  or 
at  least  that  the  place,  even  If  tiot 
the  right  place,  did  not  affect  the  re- 
sult, w'inters  V.  Baltimore,  etc.,  R. 
Co..  163  Fed.  106.  <2>  A  caretaker 
of  stock  riding  in  a  cattle  car  Instead 
of  the  caboose  has  the  burden  of 
showing  that  he  was  Justified  in  rid- 
ing where  he  did.  Lake  Shore,  etc., 
R.  Co.  V.  Teeterf,  (Xnd..A.i  .T4  Nfi 

Digitized  by 


1152    [IOC.  J.] 


OABBIBBS 


[§  1517 


willful'  or  intentional  injury;**  but  where  plaintiff 
rebuts  any  presumption  of  negligenee  on  bis  part,  it 
is  then  incumbent  on  defendant  to  show  eontribu- 
tory  negligence."  In  other  jnrisdietions,  eontribu- 
tory  negligence  on  the  part  of  the  passenger  is 
regarded  as  a  matter  of  defense,  and  where  n^li- 
genee  on  the  part  of  the  catrier  resulting  in  injury 
to  the  passenger  is  shown,  and  eontribntoiy  negli- 
gence is  not  involved  in  the  faots  alleged  and  proved 
by  the  passenger,  the  burden  of  proving  contribu- 
tory n^ligenee  is  on  the  carrier,"  since  in  the 
absence  of  evidence  to  the  contrary  the  law  pre- 


sumes that  the  poraenger  exercised  reasonable  care 
and  caution  to  prevent  injury;"  and  Uiis  rule  ap- 
plies, although  the  passenger  in  his  compUunt  nega- 
tives eontri^toiy  n^Hgenee."  In  some  jurisdie- 
tions  this  rule  is  in  effect  preseribed  by  statute." 

Where  jdalnfciff'i  pleading  or  pnmf  ghowB  negli- 
gence. Whore  the  facts  allied  or  proved  by  plain- 
tiff raise  a  presumption  of  nwligenee  on  his  part, 
the  burden  then  is  not  on  defendant  to  show  con- 
tributory n^ligenee,  but  on  plaintiff  to  show  that 


he  was  free  from  eontrlbotory 
Sulei  of  cairiar  and  ftmetUmi  of 


A  paa- 


1014  raft  166  Ind.  336.  77  KE  699,  5 
I.KAN8  486].  (3)  In  order  to  estab- 
llBh  a  waiver  by  a  conductor  of  a 
provision  In  a  contract  for  the  ship- 
ment of  stock  requiring  the  shipper 
to  ride  in  the  caboose,  the  shipper 
muBt  afBrmatively  show  tn  the  ab- 
sence of  evidence  of  express  author- 
ity on  the  part  of  the  conductor  to 
waive  such  provision  that  such  ac- 
tion was  within  the  apparent  scope  of 
the  conductor's  authority,  and  that 
the  shipper  did  not  know  or  have 
reasonable  ground  to  believe  that  the 
conductor  was  exceeding  his  author- 
i^.  Illinois  Cent  R.  Co.  v.  Jennlnn. 
217  III.  140,  7S  NK  467  [rev  119  111. 
A,.J17i. 

[c]  Xmgrted  nefUfenee. — The  fact 

that  a  daughter's  contributory  negU- 
gence  was  the  sole  cause  or  an  In- 
jury to  her  mother  occurring  while 
they  were  boarding  a  subway  train 
Is  in  effect  a  complete  denial  of  neg- 
ligence on  the  part  of  the  carrier, 
and  it  is  not  incumbent  on  the  mother 
as  plaintiff  In  an  action  for  her  in- 
juries to  negative  such  claim.  Lang 
V.  InterborouKh  Rapid  Transit  Co.. 
78  Misc.  196,  134  NTS  627. 

35.  Conner  v.  CItlsens'  8t  R.  Co.. 
146  Ind.  480,  45  NK  662. 

36.  Raymond  v.  Burlington,  etc., 
TL  Co..  66  Iowa  152,  21  NW  495. 

37.  TJ.  S. — Indianapolis,  etc.,  R. 
Co.  V.  Horst,  93  U.  S.  291,  23  L.  ed. 
898;  Texas,  etc.,  R.  Co.  v.  Gardner. 
114  Fed.  186,  52  CCA  142;  Pltohburg 
R.  Co.  V.  Nichols.  85  Fed.  945,  29  CC£ 
EOO'  Holmes  T.  Oregon,  etc.,  ft.  Co.,  5 
Fed.  623,  6  Sawy.  276. 

Ala. — Louisville,  etc.,  R.  Oo.  v.  Dll- 
burn,  178  Ala.  600.  59  S  438;  South- 
ern R.  Co.  V.  Burgess,  143  Ala.-  364, 
42  S  86;  North  Alabama  Tract.  Co. 
V.  Taylor.  3  Ala.  A.  456,  57  S  146. 

Ark. — St.  L/Oui»,  etc..  R.  Co.  v. 
Hutchinson,  101  Ark.  424.  142  SW 
627;  Miles  v.  St.  Louis,  etc..  R.  Co., 
90  Ark.  485,  119  SW  837;  St.  Louis, 
etc..  R.  Co.  V.  Gllbreath,  87  Ark.  572, 
113  SW  200;  Little  Rock  R.,  etc..  Co. 
V,  Doyle,  79  Ark.  378,  96  SW  863: 
St.  Louis,  etc..  R.  Co.  v.  Baker,  67 
Ark.  531,  55  SW  941. 

Cal. — Boone  v.  Oaklfind  Transit  Co., 
139  Cal.  490,  73  P  243;  MacDougall 
V.  Central  R.  Co..  63  Cal.  481;  Mc- 
Qullken  v.  Central  Pac.  R.  Co..  50 
Cal.  7;  May  v.  Hanson,  6  Cal.  360,  63 
AmD  135. 

Colo. — Sanderson  v.  Frajsier,  8  Colo. 
79,  6  P  632.  54  AmR  544. 

Del. — Freeman  v.  Wilmington,  etc.. 
Tract.  Co..  26  Del.  107,  80  A  1001; 
Eaton  V.  Wllmlnpton  City  R.  Co..  24 
Del.  436,  75  A  369;  Pile  v.  Wilming- 
ton City  R.  Co.,  23  Del.  463.  80  A  623; 
Coyle  V.  People's  R.  Co..  23  Del.  464, 
80  A  638;  Elliott  v.  Wilmington  City 
R.  Co..  22  Del.  670.  73  A  1040-  Mac- 
Peat  V.  Philadelphia,  etc.,  R.  Co.,  21 
Del.  52,  62  A  S98. 

D.  C— Hart  V.  Capital  Tract.  Co., 
36  App.  502;  Washington,  etc.,  R.  Co. 
V.  Chapman,  26  App.  472.  6  AnnCas 
721;  City,  etc.,  R.  Co.  v.  Svedborg,  20 
App.  543. 

Kan. — Altweln  v.  Metropolitan  St. 
R.  Co.,  86  Kan.  220,  120  P  550. 

La. — Shannon  v.  New  Orleans  R., 
etc.,  Co.,  4  La.  A.  (Orleans)  302. 

Md. — Jones  V.  United  R.,  etc.,  Co., 
99  Md.  64l67  A  620. 

Minn. — Wilson  v.  Northern  Pae.  R. 
Co..  26  Minn.  278,  3  NW  338,  37  AmR 
410. 


Uo. — Cooper  v.  Century  Realty  Co., 
224  Mo.  709,  123  8W  948  (elevator 
case):  Swigert  v.  Hannibal,  etc.,  R. 
Co..  76  Uo.  475:  Abernathy  v.  Luak. 
(A.)  182  SW  1049;  Harmon  v.  XTnlted 
R,  Co.,  1S8  Mo.  A.  442,  143  SW  1114; 
Qerhart  v.  Metropolitan  St.  R.  Co., 
132  Mo.  A.  646,  112  SW  12;  U^lre 
V.  St.  Louis  Transit  Co.,  103  Uo.  A. 
459,  78  SW  888. 

Nebr. — St  Joseph,  etc.,  B.  Co.  v. 
Hedge.  44  Nebr.  448,  62  NW  887. 

N.  C.— Wallace  v.  Western  North 
Carolina  R.  Co..  98  N.  0.  484,  4  SB 
608.  2  AmSR  346. 

Pa. — Nlcbalskl  v.  Pennsylvania  R. 
Co..  249  Pa.  BSO.  94  A  1097. 

Porto  Rico. — Wood  V.  Taldes,  4 
Porto  Rico  Fed.  166. 

S.  C. — Oliver  v.  Columbia,  etc.,  R. 
Co^  66  S.  C.  1,  4S  SB  307. 

Tex. — Gulf.  etCy  R.  Co.  v.  Williams, 
70  Tex.  169,  7  SW  88,  8  SW  78;  Texas 
Pac.  R.  Co.  V.  Davidson,  68  Tex.  370, 
4  SW  636;  Dallas,  etc.,  R.  Co.  v. 
Sptcker.  61  Tex.  427,  48  AmR  297; 
Texas,  etc..  R.  Co.  v.  Murphy,  46  Tex. 
366,  26  AmR  272:  Galveston,  etc.,  R. 
Co.  v.  Brassell.  (Civ.  A.)  178  SW  622; 
St.  Louis  Southwestern  R.  Co.  v.  Ad- 
dis, (Civ.  A.)  142  SW  956;  Houston, 
etc.,  R.  Co.  V.  Harris,  <Clv.  A.)  120 
aw  500;  Herring  v.  GsJveston,  etc. 
R.  Co.,  (Civ.  A.r  108  BW  9T7  [writ 
of  error  dlsm  102  Tex.  100,  llf  SW 
521];  Missouri,  etc..  R.  Co.  v.  Mor- 
gan, 49  Tex.  CW.  A,  212,  108  SW 
724;  Silman  v.  Gulf,  etc.,  R.  Co.,  (Civ. 
A.)  101  SW  1080:  m  Paso  Blectrlc  R. 
Co.  V.  Kltt,  (Civ.  A.)  99  SW  687; 
Gulf.  etc..  R.  Co.  V.  Booth,  (Civ.  A.) 
97  SW  128;  Lewis  v.  Houston  Elec- 
tric Co.,  89  Tex.  Civ.  A.  626.  88  SW 
489,  112  SW  693;  St.  John  v.  Oulf, 
etc.,  R.  Co..  (Civ.  A.)  80  SW  236;  Mis- 
souri, etc.,  R.  Co.  V.  Gist,  31  Tex.  Civ. 
A.  662,  73  SW  857;  Chicago,  etc.,  R. 
Co.  V.  Buie.  31  Ten.  Civ.  A.  654,  78 
SW  853;  Galveston,  etc..  R.  Co.  v. 
Morris,  (Civ.  A.)  60  SW  813  [alt 
94  Tex.  605,  61  SW  709]:  Pares  v.  St. 
Louis  Southwestern  R.  Co.,  (Civ.  A.) 
57  SW  301;  Missouri  Pac,  R.  Co.  v. 
Foreman.  (Civ.  A.)  46  SW  834. 
Contra  Beaty  v.  Missouri,  etc.,  R.  Co., 
(Civ.  A.)  176  SW  460. 

Utah. — Conway  v.  Salt  lAke,  etc., 
R.  Co..  156  P  839. 

Wash. — Northern  Pass.  R.  Co.  v. 
Hess.  2  Wash.  388,  26  P  866. 

Wis. — Bates  v.  Chicago,  etc.,  R. 
Co.,  140  Wis.  286,  122  NW  746,  133 
AmSR  1069.  But  see  Oiamberlain  v. 
Milwaukee,  etc.,  R.  Co.,  7  Wis.  426 
(condemning  an  Instruction  as  to  a 
prima  facie  ease  which  made  no  ref- 
erence to  negligence  on  the  part  of 
plaintiff). 

[a]  Thus  (1)  in  an  action  against 
a  carrier  for  injuries  to  a  passenger 
In  an  alleged  dangerous  baggage 
room    the   burden    of   proving  that 

Claintfff  must  have  seen  and  ought  to 
ave  avoided  the  danger  was  on  de- 
fendant. Bates  V.  Chicago,  etc.,  R. 
Co.,  140  Wla.  235.  122  NW  746.  133  Am 
SR  1069.  (2)  Where  a  passenger  In 
an  open  street  car  was  entirely 
within  the  car.  although  his  elbow 
rested  on  a  rail  at  the  side,  his  In- 
jury by  a  collision  with  a  passing 
wagon  raised  a  presumption  of  neg- 
ligence on  the  part  of  the  carrier, 
and  placed  on  ft  the  burden  of  show- 
ing contributory  negligence^  Jones 
V.  United  R.,  etc.,  Co..  99  Md.  64,  67 
A  620. 


38.  MacFeat  v.  Philadelphia,  etc. 
R.  Co.,  21  Del.  62,  62  A  89S:  Metro- 
politan R.  Co.  V.  Snashall,  8  App. 
a>.  C.)  420;  Atlantic  Coast  Line  R. 
Co.  V.  Odum,  6  Ga.  A.  780,  68  SB  1126; 
Hatchett  V,  8L  liOuis  United  R.  Co.. 
(Uo.)  175  SW  878.  See  also  cases 
supra  note  87. 

[a]  A  pes»«ager*s  eoatenmtorr 
aeCllirntee  u  not  pranmed  from  the 
fact  that  he  was  the  only  passenger 
Injured.  Atlantic  Coast  Line  R.  Co. 
V,  Odum,  E  Oa.  A.  780.  €8  SB  1126. 

3ft,  Fltchburg  R.  Co.  v.  Nichols. 
86  Fed.  946.  29  CCA  600;  North  Ala- 
bama Tract.  Co.  v.  Taylor,  3  Ala.  A. 
466,  67  S  146:  Pares  v.  St.  Louis 
Southwestern  R.  Co.,  (Tex.  CIt.  A.) 
67  SW  801. 

40.  See  statutory  provisions. 

[a]  Xb  Indiana  Burns  Annot.  St. 
(1901)  S  369a  makes  the  existence 
of  contributory  negligence  a  mat- 
ter of  defense  In  personal  injury 
cases,  and  hence  casts  on  defendant 
the  burden  of  proving  such  negli- 

geuce.  Indiana  Union  Tract.  Co.  v. 
:elter.  175  Ind.  268,  92  NB  982 
(holding  that  the  burden  of  proving 
contributory  negligence  of  a  passen- 
ger suing  for  a  personal  Injury  re- 
ceived while  attempting  to  alight 
from  a  car  rests,  under  the  statute, 
on  the  carrier) ;  Louisville,  etc. 
Tract.  Co.  v.  Worrell,  44  Ind.  A.  480. 
86  NE  78  (holding  that  the  burden 
of  proving  that  a  passenger  Injured 
by  jumping  from  a  street  car  to 
avoid  a  threatened  danger  occa- 
sioned by  the  explosion  of  the  con- 
trollers was  negligent  is  on  defend- 
ant); Union  Tract.  Co.  v.  Sullivan, 
88  Ind.  A.  618.  76  NE  116;  Indianap- 
olis, etc..  R.  Co.  V.  Barnes,  36  Ind.  A. 
486,  74  NR  683.  But  see  Ohio,  etc.. 
R.  Co.  v.  Selby,  47  Ind.  471.  17  AmR 
719  (upholding  a  general  instruction 
that  the  buraen  of  proof  was  on 
plaintiff) ;  Wahl  v.  Shoulders.  14 
Ind.  A.  666,  43  NE  468.  See  also 
Bedford,  etc..  R.  Co.  v.  Ralnbolt,  99 
Ind.  551  (case  of  emergency). 

fb]  AsmunpttoB  of  z1sfc,^n  an 
action  by  a  passenger  against  a  car- 
rier for  negligent  injuries,  defend- 
ant has  the  burden  of  proving  as- 
sumption of  risk.  Citizens'  St.  R. 
Co.  V.  Jolly,  161  Ind.  80,  67  NE  935. 

41.  U.  8. — Chicago,  etc.,  R.  Co.  v. 
Thurlow,  178  Fed.  394,  102  CCA  128. 
30  LRANS  571. 

Ala. — Alabama  City,  etc..  R.  Co,  v, 
VentresR.  171  Ala.  286,  54  S  652. 

Ark. — St.  Louis,  etc..  R.  Co.  v. 
Hutchinson,  101  Ark.  424.  142  SW 
527;  St.  Ivouis.  etc.,  R.  Co.  v.  Baker, 
67  Ark.  53f.  66  SW  941. 

Cal. — Boone  v.  Oakland  Transit 
Co.,  139  Cal.  490,  73  P  243. 

Del. — File  v.  Wilmington  City  R. 
Co.,  23  Del.  463.  80  A  623. 

Ind, — Indianapolis,  etc.,  R,  Co.  v. 
Barnes,  35  Ind,  A.  485,  74  NE  683 
(notwithstanding  Bums  Annot.  St. 
[1901]  f  369a  making  contributory 
negligence  a  matter  of  defense). 

Kan. — Altweln  v.  Metropolitan  St. 
R.  Co.,  86  Kan.  220,  120  P  660. 

Me. — Shannon  v.  Boston,  etc,  R. 
Co.,  78  Ue.  62,  t  A  678. 

Ud.— Philadelphia,  eta,  R.  Oo.  v. 
Hand.  101  Ud.  288.  II  A  286. 

Uo. — Gerhart  v.  Metropolitan  St. 
R.  Co.,  182  Mo.  A.  B4S,  112  SW  12: 
Maguire  v.  St.  Louis  Transit  Co..  102 
Uo.  A.  469.  78  SW  888. 


For  later  oases,  tovelopwnts  and  ohangMi  in  the  law  aee  cumulative  Annotations,  same  tlUe,  pagp»d  noU  nnmber. 
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aenger  is  pnsnmed  to  have  knowledge  of  the  rolee 
of  the  carrier  which  have  properly  been  posted  or 
otherviae  pablisfaed,  and  the  burden  of  proving 
ignorance  thweof  derolvee  on  plaintiff,*^  as  doea 
idso  the  bnrden  of  proving  a  wuver  of  such  rules.^ 
He  is  also  preanmea  to  have  knowledge  oif  the  func- 
tions of  the  usual  officers  employed  by  railroad 
companies.^ 

Injury  avoidable  notwithstanding  contributory 
n^ligence.  The  burden  of  proving  that  the  car- 
rier by  reasonable  care  could  have  avoided  injury  to 
the  passenger  after  the  peril  to  him  was  discovered, 

Uont. — Talllon  v.  Mears,  29  Mont. 
161,  74  P  421,  1  AnnCas  613;  Kennon 
V.  Gilmer,  4  Mont.  433,  2  P  11. 

N.  Y.— Clark  v.  Eighth  Ave.  R. 
Co.,  86  N.  T.  13B,  93  AmD  495:  Solo- 
mon V.  Central  Park,  etc,  H.  Co.,  31 
N.  T.  Super.  298;  Ward  v.  Central 
Park,  etc.,  R.  Co.,  42  HowPr  289. 

N.  C. — Browne  v.  Baleigh,  etc,  B. 
Co.,  108  X.  C.  34,  12  SB  958. 

Pa, — Slmer  v.  Pittsburs  R.  Co., 
2G1  Pa.  60S.  96  A  1064;  Bunteraon 
V.  Union  Tract.  Co.,  SOS  Pa.  E68,  SB 
A  S43. 

Tex. — MlBsoorl.  etc..  R.  Co.  v. 
Avis,  100  Tex.  SI,  93  SW  424  [aff  41 
Tex.  Olv.  A.  72.  91  SW  8771:  Dallas, 
etc,  R.  Co.  V.  Spicker,  61  Tex.  427, 
48  AmSR  297;  St.  Lrf>ul8  Southwestern 
R.  Co.  V.  Martin.  26  Tex.  Civ.  A.  281, 
6S  SW  1089. 

W.  Va. — Hoylman  v.  Kanawha, 
etc,  R.  Co..  66  W.  Va.  264.  64  SB 
5Sfi,  tl  LRANS  741.  17  AnnCas  1149. 

[a]  mm*  It  »ppean  that  tlie 
PMienffar  was  lUUiw  in  a  plao«  of 
oanaar  (1)  Ms  nesrllrence  Is  prima 
facie  shown,  and  the  onus  Is  on  him 
to  rebut  the  presumption.  Clark  v. 
Bighth  Ave.  R.  Co.,  86  N.  Y.  186,  1 
Transcr.  A.  106,  84  HowPr  816,  98 
AmD  496.  (2)  That  a  street  car  paa- 
arager  was  riding  on  the  platform 
when  injured  In  a  collision  raises  a 
presumption  of  contributory  ne^li- 
ECnce.  so  as  to  require  him  to  show 
in  an  action  for  resulting  injuries 
Uiat  his  position  there  did  not  con- 
tribute to  his  injury.  Alabama  City, 
etc,  R.  CO.  V.  Ventreas,  171  Ala.  285. 
64  S  862.  (3)  The  burden  is  on  a 
passeoKar  Injured  by  beln^  thrown 
from  a  platform  to  show  that  his 
presence  there  was  due  to  the  over- 
crowded condition  of  the  train.  Ala- 
bama Oreat  Southern  R.  Co.  v.  Gil- 
bert, 6  Ala.  A.  372,  60  B  642:  Elmer  v. 
Pittsburg  R.  Co.,  261  Pa.  SOE,  96  A 
1064;  Freea  v.  Philadelphia  Rapid 
Transit  Co.,  245  Pa.  81,  91  A  222.  LRA 
191SA  S9S.  (4)  A  flfteen-year-old  boy 
ia  presumed  to  be  sufllciently  intelli- 
gent to  appreciate  the  danger  of 
riding  on  the  platform  of  a  railroad 
car,  and  the  burden  is  on  him  In  an 
action  for  injuries  sustained  while 
so  riding  to  show  that  he  lacked 
such  intelligence  and  discretion. 
Wallfnif  V.  Trinity,  etc.  R.  Co..  48 
Tex.  Civ.  A.  36.  106  SW  417. 

Eb]  Whsre  a  person  rides  out  of 
the  plaoa  provided  for  passsngen, 
the  presumption  is  that  ne  has  as- 
sumed the  Increased  risk  from  rid- 
ing there.  Chlcaeo,  etc.  R.  Co.  v. 
Thurlow,  178  F^.  894.  102  CCA  128, 
30  L.RANS  571. 

[cl  Ctotttng  OB  or  off  a  moving 
train  or  car  (1)  is  evidence  of  con- 
tributory negligence  and  imposes  on 
one  Injured  In  so  doing  the  burden 
of  proving  that  he  was  Justified  by 
the  circumstances  of  the  case. 
Greco  v.  Long  Island  R.  Co.,  159 
App.  Dlv.  298.  144  NYS  240;  Hoyl- 
man V.  Kanawha,  etc.,  R.  Co..  65  W. 
Va.  264.  64  SE  536,  22  LRANS  741. 
17  AnnCas  1149.  (2)  The  burden  Is 
on  a  person  Injured  by  stepping  on 
or  off  a  moving  street  car  and  re- 
ceiving an  injury  thereby  to  show 
why  the  case  should  go  to  the  Jury, 
Hunterson  v.  Union  Tract.  Co.,  205 
Pa.  568.  65  A  543. 

[d]  A  hare  admlssioiiL  of  a  paa- 
MBgar  OB  a  txw^gbX  tnlm  ttat  ha  was 


and  notwithstanding  that  he  was  guilty  of  oontribn- 
to^  negligence,  is  on  plaintiff." 

1%  1618]  h.  Admiasibllity.  The  rales  governing 
the  competency,  relevancy,  and  materiality  of  the 
evidence  in  civil  cases,"  particularly  those  relating 
to  eontribntory  negl^onee  generally,*^  apply  to  the 
evidence  on  the  (question  of  an  injured  i>a3senger'8 
eontributoiy  n^ligenee.*  Thus,  as  bearing  on  tiie 
qaestion  of  conmbatory  negligence,  evidence  is  ad- 
missible as  to  the  circomstonces  attendii^  the  in- 
jury," such  as  the  surroundings  at  the  place  of  the 
injury,  and  the  passen^r's  familiarity,  or  lack  of  it,. 


standing  up  in  the  caboose  when 
injured  does  not  create  a  prima  facie 
case  of  contributory  negligence,  so 
as  to  cast  on  him  the  burden  of 
proving  his  freedom  therefrom.  St. 
Louis,  etc.,  R.  Co.  v.  Gllbreath,  87 
Ark.  672,  113  SW  200. 

42.  Dye  V.  Virginia  Midland  R 
Co.,  20  D.  C.  63;  Macon,  etc.,  R.  Co.  v. 
Johnson,  38.  Oa.  409;  Southern  R.  Co. 
V.  Kendrick,  40  UlsB.  S74,  90  AmD 
332. 

Hotioe  of  repdatiOM  KaunUy  Bae 
supra  I  1073. 

Tloiatlon  of  ragnlatloaa  wm  eon- 
tribntory  neaUfaBo*   see   mpra  | 

1487. 

43.  Young  T.  Chicago,  etc.,  R.  Co., 

100  Iowa  867,  69  NW  «82. 

44.  Dye  v.  Virginia  Midland  R. 
Co.,  20  D.  C  63. 

45.  St.  Louis,  etc.,  R.  Co.  v.  Wat- 
son. 97  Ark.  660,  184  SW  949;  Rich- 
mond Passenger,  etc.,  Co.  v.  Allen, 

101  Va.  200.  43  SB  856. 

46.  See  generally  Evidence  [16 
Cyc  1110  et  seq]. 

47.  See  Negligence  [29  Cyc  619]. 
4a.    U.    a.— Norfolk,    etc.,    Co.  v, 

Rotolo,  195  Fed.  231.  115  CCA  188. 

Ark. — Little  Rock  Tract.,  etc,  Co. 
v.  Nelson.  66  Ark.  494.  62  SW  7. 

Cal. — Clark  v.  Atchison,  etc.,  R. 
Co.,  164  Cal.  363,  128  P  1032. 

111. — West  Chicago  St  R.  Co.  v. 
Torpe,  187  111.  610,  68  NE  607. 

Iowa. — Root  v.  Des  Moines  City 
R.  Co..  118  Iowa  675,  83  NW  904. 

Ky. — South  Covington,  etc.,  St.  R. 
Co.  V.  Hardy.  162  Ky.  874,  163  SW 
474,  44  LRANS  82. 

Mass. — Copaon  v.  New  York,  etc., 
R.  Co.,  171  Mass.  283,  60  NB  613. 

N.  Y.— Link  V.  Brooklyn  Heights 
R.  Co..  64  App.  Dlv.  406.  72  NYS  76; 
Grabensteln  v.  Metropolitan  St  R. 
Co..  84  NYS  261. 

Tex. — Denison,  etc,  R.  Co.  v.  Car- 
ter, 98  Tex.  196.  82  SW  782,  107  Am 
SR  626  [rev  (Civ.  AJ  79  SW  820]: 
Texas  Cent.  R.  Co.  v.  Perry,  <Clv.  A.) 
147  SW  305. 

[a]  Bvidsaoa  luOA  InaOnilralVU^ 
West  Chicago  SL  R.  Co.  v.  Torpe, 
187  111.  610,  S8  NE  607;  South  Cov- 
ington, etc,  St.  Ry.  Co.  v.  Hardy, 
182  Ky.  874.  168  SW  474.  44  LRANS 
32;  Dallas  Cons.  Slectrlc  St.  R.  Co. 
V.  Stone,  (Tex.  Civ.  A.)  166  SW  708; 
Small  v.  San  Antonio  Tract.  Co., 
(Tex.  Civ.  A.)  148  SW  838;  Texas 
Cent.  R.  Co.  v.  Perry,  (Tex.  Civ.  A) 
147  SW  306  (holding  that.  In  an  ac- 
tion for  injuries  to  a  passenger  from 
exposure  in  a  cold  waiting  room, 
testimony  of  defendant's  station 
agent  that  he  would  have  conducted 
plaintiff  to  a  hotel  or  built  a  Are,  If 
she  had  requested  it,  was  inadmissi- 
ble); St.  Louis,  etc..  R.  Co.  v.  Smith, 
34  Tex.  Civ.  A.  612,  79  SW  340;  San 
Antonio,  etc..  R.  Co.  v.  Lynch,  (Tex. 
Civ.  A.)_  65  SW  517. 

[b1  Testlsnoay  of  a  witness  that 
he  did  not  tUnk  It  was  dangerous  to 
get  on  certain  cars  by  tne  front 
platform,  when  they  were  running 
slowly.  Is  Inadmissible  an  determin- 
ing a  question  within  the  exclusive 
province  of  the  Jury.  Little  Rock 
Tract,  etc..  Co.  v.  Nelson,  66  Ark. 
494.  52  SW  7. 

[c]    Failure  of  oondnotor  to  notloe 

Sauenger. — The  fact  that  the  con- 
uctor.  In  collecting  fares,  failed  to 
notloe  a  passenger,  ^  evlamce  that 


the  latter  was  in  a  proper  place  and 
that  he  was  conducting  himself  as 
a  prudent  paasenger,  Copson  v.  New 
York,  etc,  R  Co.,  171  Utam.  SS3,  60 
NB  613. 

[d  ]  Oity  ordinance^  ( 1 )  Where 
plaintiff,  a  minor,  was  Injured  while 
alighting  from  a  street  car,  and  he 
claimed  that  he  got  off  on  the  de- 
mand of  the  motorman,  who  test!' 
fled  that  plaintiff  and  others  entered 
the  car  without  his  permission,  and 
that,  on  his  stating  to  them  that 
they  must  ride  Inside  the  car  or  get 
off,  plaintiff  Jumped  from  the  car 
and  weLS  injured  as  It  was  slowing 
up,  evidence  of  a  city  ordinance  mak- 
ing it  a  misdemeanor  for  any  per- 
son, other  than  an  employee  or  offi- 
cer of  the  railroad  company,  to  Jump 
from  a  street  car  while  In  motion 
was  admissible  on  the  Issue  of  plain- 
tiff's contributory  negligence.  Deni- 
son,  etc..  R.  Co.  v.  Carter,  98  Tex. 
196,  82  SW  782,  107  AmSR  626  [rev 
(Civ.  A.)  79  SW  3201.  (2)  Rut  in  an 
action  for  Injuries  to  a  passenger, 
caused  by  an  electric  shock  which 
threw  him  from  the  car  while  he 
was  preparing  to  alight,  the  car  be- 
ipg  within  a  few  feet  of  the  crossing' 
at  which  he  expected  to  alight,  4na 
moving  slowly,  it  is  not  error  to  re- 
fuse to  admit  In  evidence  a  .city 
ordinance  making  it  an  offense  for 
a  passenger  to  Jump  off  a  moving 
street  car.  Denison,  etc,  R.  Co,  t, 
Johnson,  36  Tex.  Civ.  A  116L  81  SW 
780. 

_4e.  Ala. — Southern  R  Co.  v. 
Hayes,  69  S  641;  Louisville,  etc,  R 
Co.  V.  DUbum,  178  Ala.  600,  59  8 
438. 

Cal.t— Waniorek  v.  San  Francisco 
United  R.  Co.,  17  Cal.  A  111,  118  P 
947. 

111. — Chicago,  etc.,  R.  Co.  v.  Oore. 
Ill  III.  188.  66  NB  1063,  96  AmSR 

ky. — ^Louisville,  etc.  R.  Co.  v. 
Bell,  100  Sy.  808,  88  SW  8,  18  KyL 
736. 

Miss. — Yasoo,  etc.,  R.  Co.  v.  Hum- 
phrey, 83  Miss.  721.  36  S  154. 

Mo. — Creason  v.  St.  Louis,  etc..  R. 
Co..  149  Mo.  A.  223.  130  SW  445. 

Tex. — Mills  V.  Missouri,  etc.,  R 
Co.,  94  Tex.  242,  69  SW  874,  65  LRA 
497  [rev  (Civ.  A.)  67  SW  29il;  Pniller 
V.  Denison.  etc.,  R.  Co..  32  Tex.  Civ. 
A  899.  74  SW  940;  Gulf.  etc..  R.  Co. 
V.  Shelton,  30  Tex.  Civ.  A.  72,  69  SW 
853.  70  SW  369  [aff  96  Tex.  301,  72 
SW  165]:  International,  etc.,  R.  Co. 
v.  Satterwhite.  18  Tex.  Civ.  A.  170. 
47  SW  41. 

ra]  Thns,  (1)  evidence  that  the 
passenger,  In  attempting  to  remount 
the  car  steps,  acted  at  the  direction 
of  the  conductor.  Is  relevant.  Chi- 
cago, etc..  R.  Co.  V.  Gore.  202  111.  188, 
66  NE  1063,  96  AmSR  224.  (2) 
Where  plaintiff  Jumped  from  a  mov- 
ing Btrefet  car  to  avoid  what  he 
thought  was  an  impending  peril  re- 
sulting from  the  explosion  of  the 
controller,  evidence  that  the  con- 
ductor called  out  to  the  passengers, 
"Jump  for  your  lives."  is  admissi- 
ble as  bearing  on  the  question 
whether,  as  a  reasonable  man,  plain- 
tiff was  Justified  in  jumping  from 
the  car.  Wanlorek  v.  United  R.  Co., 
17  Cal.  A  121.  lis  P  947.  (8)  And 
where  a  passenger  had  been  in- 
structed and  directed  by  an  em- 
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therewith."  It  has  been  held  that  evidence  is 
admissible  as  to  the  custom  or  habits  of  other  pas- 
sengers  under  the  same  or  similar  circumstances 
but  in  some  cases  evidence  of  this  character  has 
been  held  inadmissible."'  Evidence  of  the  injured 
passenger's  habit  or  usual  conduct  on  other  occa- 


sions is  not  admissible  as  to  his  conduct  at  the  time 
of  the  injury." 

1519]  c.  Weight  and  Snfficiaicy."  The  rules 
governing  the  weight  and  sufficiency  of  the  evidence 
in  civil  cases,^  particularly  those  relating  to  con- 
tributory n^ligenee  generdUy,"  apply  to  the  weight 


Sloyee  to  leave  a  moving  train,  evl- 
ence  that  no  one  stopped,  or  oflerea 
to  stop  the  train,  or  cautioned  him 
not  to  alight.  Is  admissible  on  the 
question  of  contributory  negligence. 
Gulf.  etc..  R.  Co.  V.  Shelton,  30  Tex. 
Civ.  A.  72,  69  SW  653.  70  SW  359 
faflt  96  Tex,  301,  72  SW  1651.  <4) 
Where  plaintiff  was  charged  with 
contributory  negligence  In  alighting 
from  a  train  In  motion,  his  testi- 
mony that  he  thought  it  safe  to 
attempt  It,  and  that  the  platforn' 
was  lighted  and  the  place  smooth, 
1b  admissible  as  showing  his  rea- 
sons for  so  doing.  International, 
etc.,  R.  Co.  V.  Satterwhlte,  19  Tex. 
Civ.  A.  170,  47  SW  41.  (5>  In  an 
action  for  Injuries  caused  by  being 
thrown  down  by  a  violent  jolt  In 
flwltchlng  while  plaintiff  waa  stand- 
ing or  walking  in  the  aisle,  evidence 
that  plaintiff  bad  been  told  that  the 
train  was  composed  of  both  freight 
and  passenger  cars,  and  that  the 
road  was  rough,  so  that  it  was  dan- 
gerous to  wailc  In  the  aisle,  is  ad- 
missible. Yasoo,  etc.,  R.  Co.  v. 
Humphrey,  83  Miss.  721,  36  S  154. 
<6)  where  a  passenger  was  injured 
in  attempting  to  board  a  moving 
train  which  was  equipped  with  gates 
leading  to  the  platform,  which  gates 
were  to  be  closed  while  the  train 
was  in  motion,  evidence  that  the 
passenger  had  repeatedly  seen  the 

fratunan  close  the  gates  before  Idav- 
ng  stations  is  admissible,  with  evi- 
dence that  the  gates  were  opened 
when  he  attempted  to  get  on,  as 
bearing  on  the  character  of  his  at- 
tempt to  enter  the  train.  Mills  v. 
Missouri,  etc..  R.  Co.,  94  Tex.  242, 
59  SW  874,  65  LRA  497  [rev  (Civ. 
A.)  67  SW  291]. 

tbi  Custom  and  reftnlrenunts  of 
carrier*— (1)  In  an  action  for  In- 
juries to  a  passenger  who  boarded 
a  train  at  a  station  where  there  was 
no  depot  or  agent,  and  who  was  in- 
jured In  closing  the  door  of  the  bag- 
gage car,  whither  he  had  gone  to 
make  arrangements  as  to  his  bag- 
gage, testimony  as  to  the  custom 
and  requirement  of  the  railroad  com- 
pany that  passengers  having  bag- 
gage put  on  at  stations  where  there 
were  no  agents  were  required  to 
go  to  the  baggage  coach  to  arrange 
about  their  baggage  after  boarding 
the  train,  and  that  the  conductor  had 
told  witnesses  to  go  to  the  bag- 
gage coach  for  that  purpose,  is  ad- 
missible, the  rigid  rules  as  to  proving 
the  existence  of  general  customs  not 
being  applicable  to  the  situation. 
Creason  v.  St.  IjouIs,  etc.,  R.  Co.. 
149  Mo,  A.  223,  130  SW  445.  (2)  On 
a  plea  of  contributory  negligence.  In 
that  the  deceased  did  not  awake  and 
get  off,  evidence  of  a  custom  of  the 
carrier  to  awake  passengers  is  ad- 
missible as  explaining  deceased's 
subsequent  status  on  the  train  and 
as  tending  to  show  that  he  was  not 
necessarily  In  fault  In  having  failed 
to  alight.  Ft.  Worth,  etc.,  R.  Co.  v. 
Keith,  (Tex.  Civ.  A.)  163  SW  142. 

[c]  StatMiuBts  of  persons  not  la 
the  emplajr  of  a  railroad  oompai^  as 
to  the  exits  open  on  a  passenger 
train,  which  statements  misled  a  pas- 
senger as  to  the  exits  open,  are  ad- 
missible to  show  contributory  negli- 

Iience.  Vt.  Worth,  etc.,  R.  Co.  v.  Tay- 
or,  (Tex.  Civ.  A.)  162  SW  967. 

00.  Ala. — Iioulsvllle.  etc.,  R.  Co. 
V.  Dilburn.  178  Ala.  600.  59  a  438: 
■Dilburn  V.  Louisville,  etc..  R.  Co..  166 
Ala.  228,  47  S  210. 

Conn. — Hesse  v.  Merlden,  etc., 
Tramway  Co.,  75  Conn.  671,  64  A  299. 

Oa. — ColumbUB  R.  Co.  v.  Asbell. 
133  Ga.  6T3.  66  RB  902. 

Ind. — Indianapolis  Southern  R.  Co. 


V.  Emmerson,  52  Ind.  A.  403.  98  NE 
895. 

N.  T. — Twomley  v.  Central  Park, 
etc.,  R.  Co.,  69  N.  T.  IBS,  25  AmR  162. 

Tex. — Texas,  etc.,  R-  Co.  v.  Crock- 
ett, 27  Tex.  Clv.  A.  463,  66  SW  114. 

[a]  OtHer  passennm  jumirfnir  off. 
— U)  In  an  action  for  personal  In- 
juries received  by  a  passenger  In 
Jumping  from  the  cifr  to  avoid  a  col- 
lision, evidence  of  the  action  of  the 
other  passengers  in  also  Jumping  Is 
evidence  as  a  part  of  the  res  gestae 
to  show  that  the  passenger  Injured 
was  acting  with  ordinary  prudence. 
Twomley  v.  Central  Park,  etc.,  R.  Co., 
69  N.  Y.  158,  26  AmR  162.  (2)  It  Is 
not  error  to  admit  evidence  that 
other  persons  who  had  attended 
ladles  on  the  train  Jumped  ofT  Just 
before,  and  in  the  presence  of,  plain- 
tiff, and  that  they  were  not  injured, 
as  tending  to  produce  a  conclusion 
In  plaintiff's  mind  that  he  too  might 
jump  with  safety.  Texas,  etc.,  R.  Co. 
V.  Crockett,  27  Tex.  Civ.  A.  4«S.  86 
SW  114. 

[b]  Xnezparlenoa.)— A  passenger's 
evidence  as  to  her  Inexperience  in 
riding  on  trains  and  want  of  knowl- 
edge as  to  the  length  of  time  the 
train  stopped  at  a  station  Is  admis- 
sible on  the  question  of  contributory 
negligence.  Indianapolis  Southern  R. 
Co.  v.  EmmersoD,  fiS  Ind.  A.  403.  98 
NB  896. 

SI.  U.  S.— Illinois  Cent.  R.  Co.  v. 
Davidson,  76  Fed.  617,  22  CCA  306 
[certiorari  den  166  U.  S.  719  Riem,  17 
set  991  mem,  41  L.  ed.  1186  mem]. 

D.  C. — Great  Falls,  etc.,  R.  Co.  v. 
Hill,  34  App.  804. 

Ga. — Auld  V.  Southern  R.  Co.,  136 
Ga.  266,  71  SE  426.  37  1.RANS  618. 

111. — South  Chicago  City  R.  Co.  v. 
Dufresne.  102  111.  A  493  [aff  200  111. 
456.  65  NE  1075]. 

Ind. — Citizens'  St.  R.  Co.  v.  Hoff- 
bauer.  23  Ind.  A.  614,  56  NB  S4. 

Miss. — Reed  V.  Tazoo,  etc.  R.  Co., 
94  Miss.  639,  47  S  670. 

Tex. — Maline  v.  Texas,  etc.,  R.  Co.. 
49  Tex.  Civ.  A.  398.  109  SW  430;  San 
Antonio,  etc.,  R.  Co.  v.  Lynch,  (Clv. 
A)  55  SW  517.  But  sea  Reed  v. 
Missouri,  etc.,  R.  Co.,  (Clv.  A.)  174 
SW  966. 

Utah. — Nelson  v.  Southern  Pac. 
Co.,  18  Utah  844,  66  P  364. 

[a]    The  rule  lias  bem  appUed  to 

the  habits  or  customs  of  other  pas- 
sengers: (1)  to  ride  on  the  running 
board  of  a  street  car  (Chicago  Union 
Tract.  Co.  V.  Kallb«rg.  107  111.  A.  90), 
(2)  to  use  the  running  board  for  the 
purpose  of  passing  from  one  part  of 
the  car  to  another  (Cltiiena'  St.  R. 
Co.  V.  Hoffbauer,  23  Ind.  A.  614.  5« 
NE  54),  (3)  to  pass  from  one  coach 
to  another  (Auld  v.  Southern  R.  Co., 
136  Ga.  266,  71  SE  426,  37  L.RANS 
518).  (4)  to  ride  on  freight  trains 
(San  Antonio,  etc.,  R.  Co.  v.  Lynch, 
(Tex.  Clv.  A.)  65  SW  617).  (5)  to 
ride  In  the  cupolas  of  freight  train 
cabooses  (Reed  v.  Yazoo,  etc.,  R.  Co.. 
94  Miss.  639.  47  S  670).  (6)  to  leave 
trains  on  the  side  on  which  plaintiff 
alighted  (Illinois  Cent  R.  Co.  v. 
Davidson.  76  Fed.  617,  22  CCA  806 
[certiorari  den  166  U.  S.  719  mem, 
17  set  994  mem.  41  L.  ed.  1186 
mem] ;  Great  Palls,  etc..  R.  Co.  v. 
Hill.  34  App.  (D.  C.)  304).  (7)  and 
to  board  cars  or  trains  while  In  mo- 
tion (South  C^ilcago  City  R.  Co.  v. 
Dufresne.  102  111.  A.  493  faff  200  Til. 
456.  66  NE  1075]),  (8)  or  In  as  rapid 
motion  as  the  car  or  train  which 
plaintiff  attempted  to  board  (Malone 
V.  Texas,  etc..  R.  Co..  49  Tex.  Civ.  A. 
398,  109  SW  430).  (9)  Evidence  of 
what  was  customary  among  stock- 
men as  to  (Tolnp  on  the  tops  of  cars 
Is  admissible,  as  tending  to  prove 
that  deceased,  who  was  killed  by  an 
overhanging  snowshed.   was  simply 


in  discharge  of  his  duty,  as  indi- 
cated by  a  usage  among  stockmen, 
known  by  railroad  men,  and  was  not 
guilty  of  contributory  neglieence. 
Nelson  V.  Southern  Pac.  R.  Co..  IS 
Utah  244,  56  P  364. 

65.  Southern  R.  Co.  v.  Nichols.  1S7 
Ga.  670,  74  SE  268;  North  Chicago 
St.  R.  Co.  v.  Kaapers.  186  HI.  246.  57 
NE  849  [aff  85  111.  A.  3161;  Hayden 
v.  Chicago,  etc.,  R.  Co.,  160  Ky.  W. 
170  SW  200.  L,RAI916C  181. 

[a]  Thus,  it  has  been  held  (1) 
that,  on  the  issue  of  a  passenger's 
contributory  negligence  In  alighting 
from  a  slowly  moving  train  in  the 
dark  J3n  the  side  opposite  the  station 
at  a  place  which  he  knew  was  en- 
cumbered by  debris,  the  fact  that 
other  passengers  had  theretofore 
alighted  on  that  side  of  the  track  as 
a  matter  of  convenience  was  imma- 
terial (Hayden  v-  Chicago,  etc..  R. 
Co..  160  Ky.  836.  170  SW  200.  LRA 
1916C  181);  (2)  that,  in  an  action  for 
Injuries  received  in  boarding  a  mov- 
ing train,  admission  of  testimony 
that  at  the  place  of  the  injury,  both 
before  and  after  It,  witness  had  seen 
other  persons  get  on  and  off  trains 
moving  faster  than  the  train  was 
moving  at  the  time  of  injury,  was 
error  (Southern  R.  Co.  v.  Nichols.  137 
Ga.  670.  74  SE  268);  <3)  and  that 
evidence  that  passengers,  during  the 
crowded  travel  of  the  morning  hours, 
were  in  the  habit  of  running  after 
the  cars  and  Jumping  on  them  at  the 

folnt  in  question  was  Incompetent 
or  the  purpose  of  establishing  a 
standard  of  ordinary  care  (North 
Chicago  St.  R.  Co.  V.  Kaspers.  186 
111.  246,  67  NE  849  [aff  85  III.  A. 
3161). 

63.  Ga. — Atlanta  Cons.  St.  R.  Co. 
V.  Bates.  103  Oa.  383.  30  SE  41. 

Ky. — Lexington  R.  Co.  v.  Herring. 
96  SW  658.  29  KyL  79  [reh  den  97 
SW  1127,  80  KyL  269]. 

Mass. — Jones  v.  Boston,  etc.  R.  Co.. 
205  Mass.  108.  90  NE  1162;  Moody  v. 
Springneld  St.  R.  Co.,  182  Mass.  158. 

66  NE  29. 

Mo. — Boggs  V.  Harvey,  (A.)  17S 
SW  867. 

N.  H. — Eaton  v.  Boston,  etc,  R.  Co.. 

67  N.  H.  422.  40  A  112. 

Tex. — Small  v,  San  Antonio  Tract. 
Co.,  (Clv.  A.)  148  SW  832.  But  see 
Gulf,  etc.,  R.  Co.  V.  Stewart,  (Civ.  A.) 
164  SW  1069  (holding  that,  where  a 
provision  of  a  contract  requiring 
plaintiff,  while  riding  on  a  freight 
train  with  cattle,  to  stay  in  the  ca- 
boose while  the  train  was  moving 
was  not  pleaded,  evidence  as  to  his 
custom  to  ride  In  the  cattle  car,  if 
the  train  started  while  he  was  in 
that  car.  was  properly  admitted). 

[a]  niostratlons. — (i)    it   is  not 

Firoper  to  admit  evidence  of  the  in- 
ured pastienger's  habit  of  getting  on 
and  off  street  cars  while  In  motion 
(Lexington  R.  Co.  v.  Herring.  96  SW 
658.  29TK;yL  794  freh  den  97  SW  1127. 
30  KyL  269]).  (2)  of  his  habit  of 
riding  on  the  platform  (Jones  v.  Bos- 
ton, etc..  R.  Co..  205  Mass.  108,  90  NE 
1162),  (3)  or  of  his  habitual  careful- 
ness in  jeetting  on  and  off  cars  and 
trains  fEaton  v.  Boston,  etc..  R.  Co., 
67  N.  H.  422.  40  A  112;  Small  v.  San 
Antonio  Tract.  Co..  (Tex.  Civ.  A.)  148 
SW  833).  (4)  Evidence  of  prior  or 
habitual  acts  of  drunkenness  is  inad- 
missible, in  an  action  for  injuries  to 
a  passenger,  on  the  question  of  his 
sobriety  at  the  time  of  the  alleged 
Injurv.  Boggs  v.  Harvey.  (Mo.  A.) 
178  SW  RG7;  Mason  v.  Missouri,  etc.. 
R.  Co..  (Tex.  Civ.  A.)  151  SW  350. 

B4.  Settinff  aside  TerOiet  as  affaiast 
the  weight  of  tlie  avidenoe  see  infra 
II  1528. 

66.  See   generally   BvidenM  [17 

Cyc  763]. 

se.    See  Negligence  [29  Cyc  62<1. 


For  later  eaaea,  Aevelepmeats  mod  ohaares  in  the  law  see  cumulative  Annotations,  aame  title. 
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and  sufficiency  of  the  eTiden«e  on  the  qaestion  of 
an  injured  XMissen^'s  oontribntoiy  negligence," 
and  as  to  whether  it  was  the  proxiniate  cause  of 
the  injury.'^  Thus  a  preponderance  of  the  evidence 
is  necessary  to  prove  or  disprove  contributory  negli- 
gence in  entering  or  boarding  a  car  or  conveyance,"" 


67>    See  cases  infra  this  section. 

[a]  BTiamos   lt«U   Bnlllotuit  to 

show  contributory  negligence.  (1) 
Boden  V.  Boston  B).  R.  Co..  205  Mass. 
504,  91  NE  879;  Rslmer  v.  New  York, 
etc..  R.  Co.,  178  Mass.  54,  59  NE  871; 
Sattler  v.  Chicago,  etc.,  R.  Co..  71 
Nebr.  213,  98  NW  663;  Relyea  v.  Cen- 
tral New  England  R.  Co.,  137  App. 
Dlv.  12.  121  NYS  711;  Grabler  v.  New 
York.  etc..  R.  Ferry  Co.,  64  Misc.  B8, 
117  NTS  1018.  (2>  In  sUndlnf  In  a 
space  between  the  rails  of  the  double 
tracks,  at  the  usual  stopping  place. 
Chunn  V.  Washington  City,  etc.,  R. 
Co.,  23  App.  (D.  C.)  551  [rev  on  other 

(rounds  207  U.  S.  127.  28  SCt  68.  62 
i.  ad.  219].  (3)  In  passing  around 
the  rear  of  a  car  from  which  he 
alighted  and  attempting  to  cross  the 
street  In  front  of  a  car  coming  In 
the  opposite  'direction.  Cohen  v. 
Boston  Bl.  R.  Co.,  202  Mass.  66,  68 
HE  468.  (4)  In  slipping  on  an  Icy 
station  platform  while  attemptlnfr  to 
(satch  a  moving  train.  Kemp  v.  New 
York  Cent.,  etc  R.  Co.,  185  App.  Dlv. 
773,  119  NTS  84S. 

[b]  StUmms  UU  Inwttelwit  to 
show  contributory  negligence,  or 
sufficient  to  show  freedom  from  such 
negligence,  McShane  v.  Chicago  City 
R.  Co..  170  111.  A.  2S7;  Kentucky,  etc., 
BrldKe,  etc.,  Co.  v.  Buckler,  100  SW 
328.  SO  KyL  1086,  S  L.RAN3  556; 
Shannon  v.  New  Orleans  R.,  etc.,  Co., 
4  La.  A.  (Orleans)  302;  Hutchlna  v. 
Penobscot  Bay,  etc..  Steamboat  Co., 
110  Me.  399,  86  A  250.  AnnCasl914D 
1S2:  Fortune  v.  Southern  B.  Co..  160 
K.  C.  695,  64  SB  7S9;  Texas  Tract. 
Co.  V.  Sberron,  (Tex.  Civ.  A.)  166  SW 
897;  Missouri,  etc.  R.  Co.  v.  Cook, 

iTex.  Civ.  A.)  166  SW  4BS:  Texas 
[idland  R.  Co.  v.  Monroe,  (Tex.  Civ. 
A.)  165  SW  973:  Missouri,  etc.,  R. 
Co.  V.  Dickson,  (Tex.  Civ.  A.)  168  SW 
933. 

[c]  Willful  lajlinr^(l)  Actual 
knowledge  by  a  carrier's  employees 
of  the  peril  of  a  passenger,  sufllclent 
to  render  the  carrier  guilty  of  wan- 
ton neg'llgence.  so  as  to  excuse  con- 
tributory negligence,  may  be  proved 
by  circumstances  from  which  such 
knowledge  Is  a  legitimate  Inference. 
Birmingham  R.,  etc.,  Co.  v.  Jung, 
161  Ala.  461.  49  S  434,  18  AnnCas  567. 
(2)  Evidence  held  sutficlent  to  Jus- 
tify a  finding  that  defendant's  em- 
ployees operated  the  car  In  a  reck- 
less, willful,  or  wanton  disregard  of 
existing  conditions,  within  a  statute 
authorising  a  recovery  for  the  death 
of  a  passenger  caused  by  gross  neg- 
ligence of  the  carrier's  employees. 
Spooner  v.  Old  Colony  3t,  R.  Co.,  190 
Mass.  132,  76  NE  660.  (3)  Evidence 
held  inaufflclent  to  show  neglisence 
of  the  motorman,  after  he  knew,  or 
ought,  in  the  exercise  of  reasonable 
care,  to  have  known,  of  the  passen- 

Ser's  danger.  Kruck  v.  Connecticut 
o.,  84  Conn.  401,  80  A  162. 

ad]  A  carrier'*  burden  to  estah- 
L  oontrllmtory  negllffetuie  Is  satis- 
fled.  If  it  appears  from  all  the  evi- 
dence produced  by  either  party. 
Public  Utilities  Co.  v.  Cosby.  60  Ind. 
A.  252,  110  NE  576;  Terre  Haute, 
etc..  Tract.  Co.  v.  Frlschman,  67  Ind. 
A.  462.  107  NE  296. 

58.  Shamblln  v.  New  Orleans, 
etc..  R.  Co.,  114  La.  467,  38  S  421; 
EJbllng'  V.  Second  Ave.  R.  Co,.  60 
App.  Dlv.  616  mem..  69  NTS  1102; 
Codington  V.  Interborough  Rapid 
Transit  Co.,  162  NTS  989;  Texas 
Cent.  R.  Co.  v.  Johnson.  51  Tex.  Civ. 
A.  126,  111  SW  1098.  See.also  supra 
I  1451. 

59.  New  v.  St.  Louis,  etc.  R. 
Co..  114  Mo.  A.  879,  89  SW  1043; 
Wallace  v.  Third  Ave.  R.  Co.,  36  App. 
Dlv.  57.  55  NTS  182. 

[a]  Omtribtitoxr  negligMoe  slioini. 
— ^E^vldence  held  sufficient  to  show 
oontributory  negligence:  (1)  In  enter- 


ing or  boarding  a  car  or  other  con- 
veyance, or  Insufflcient  to  show  free- 
dom from  such  negligence.  Bentson 
V.  Boston  El.  R.  Co.,  202  Maas.  377, 
88  NE  437.  (2)  In  boarding  a  mov- 
ing train  or  car.  Greco  v.  Long 
Island  R.  Co..  169  App.  Div.  298.  144 
NTS  240;  Howard  v.  Forty-Second 
St.,  etc..  R.  Co.,  125  App.  Dlv,  776, 

110  NTS  125;  Bbling  v.  Second  Ave. 
R.  Co.,  60  App.  DJv.  616  mem,  69 
NTS  1102. 

[b]  Oontributory  negUgiane  aot 
ihomL — Evidence  held  Insufficient  to 
show  contributory  negligence:  (1) 
In  entering  or  boarding  a  car  or  other 
conveyance,  or  suRlclent  to  show 
freedom  from  such  negligence.  Ar- 
kansas Midland  R.  Co.  v.  Robinson, 
96  Ark.  32,  130  SW  536;  Reynolds  v. 
Alton,  etc..  Tract.  Co.,  194  111.  A.  87: 
McCarthy  v.  Boston  El.  R.  Co.,  208 
Mass.  512,  94  NE  749;  Hamilton  v. 
Boston,  etc.,  R.  Co.,  193  Mass.  324, 
79  NE  734.  (2)  In  boarding  a  mov- 
ing train  or  car.  Gannon  v.  Chicago, 
etc..  R.  Co.,  141  Iowa  37,  117  NW 
966,  23  LRANS  1061;  Texas  Cent.  R. 
Co.  v.  Johnson,  61  Tex.  Civ.  A.  126. 

111  SW  1098;  San  Antonio,  etc.  R. 
Co.  v.  Trigo,  49  Tex.  Civ.  A.  628,  108 
SW  1193. 

[c]  Prima  fade  erlAenoe. — The 
act  of  a  passenger  in  boarding  a 
moving  train  is  at  least  prima  facie 
evidence  of  negligence.  Murphy  v. 
Pore  Marquette  R.  Co..  183  Mich.  436, 
160  NW  122,  LRA1915C  636.  See 
generally  supra  f  1496. 

60.  St.  Louis,  etc.,  R.  Co.  v.  Rush. 
(Ark.)  123  SW  804;  Girardo  v.  Wil- 
hiington,  etc..  Tract.  Co..  (Del.)  90 
A  476:  Adams  v.  Metropolitan  St.  R. 
Co..  99  App.  Dlv.  621  mem,  90  NTS 
937;  Lehner  v.  Pittsburg  R.  Co.,  223 
Pa.  208.  72  A  686.  138  AmSR  729, 
16  AnnCas  83. 

[a]  OoBtnimtorT  uogllgenoe  alioWB. 
— Elvidence  held  sufllcient  to  show 
contributory  negligence:  (1)  In 
alighting,  or  InsufRclent  to  show  free- 
dom from  such  negligence.  Bar- 
ringer  V.  St.  Louis,  etc..  R.  Co..  73 
Ark.  548.  85  SW  94.  87  SW  814; 
Drane  v.  Sterling,  etc..  Electric  R. 
Co..  164  111.  A.  70  (as  matter  of  law); 
Hannestad  v.  Chicago,  etc.,  R.  Co., 
(Iowa)  118  NW  38;  Leary  v.  Fltch- 
burg  R.  Co..  173  Mass.  373.  53  NE 
817;  Truesdell  v.  Brie  R.  Co..  114 
App.  Div.  34,  99  NYS  694;  Pearl  v. 
Interurban  St.  R.  Co.,  88  NYS  916; 
Grabensteln  v.  Metropolitan  St.  R. 
Co.,  86  NYS  727:  Hertzberg  v.  San 
Antonio  Tract  Co.,  66  Tex.  Civ.  A, 
437,  120  SW  672.  (Z)  In  alighting 
from  a  moving  train  or  ear.  Chi- 
cago, etc..  R.  Co.  V.  Collins,  69  Ind. 
A.  672.  ids  NB  177,  1136;  Newlln  v. 
Iowa  Cent.  R.  Co.,  127  Iowa  654.  103 
NW  999;  Louisville,  etc.,  R.  Co.  v. 
Johnson,  188  Ky.  351.  182  SW  214. 
LRA1916D  614;  Glascock  v.  Cin- 
cinnati, etc..  R.  Co..  140  Ky.  720.  181 
SW  779;  Scroggins  v.  Metropolitan 
St.  R.  Co..  138  Mo.  A.  216.  120  SW 
731:  Lee  v.  Elizabeth,  etc.,  R.  Co.. 
69  N.  J.  L.  607.  66  A  106.  (3)  In 
alighting  at  an  improper  place. 
Farrell  v.  Great  Northern  R.  Co.,  100 
Minn.  361.  Ill  NW  888,  9  LRANS 
1113,  (4>  In  Jumping  from  a  car  on 
to  a  parallel  track  In  front  of  an  ap- 
proaching car,  to  avoid  danger  of  a 
collision  by  a  car  running  Into  the 
car  on  which  he  was  riding.  Adam- 
son  V.  Norfolk,  etc..  Tract.  Co.,  Ill 
Va.  666.  69  SE  1056. 

[b]  ContrlbntozT  nefrligeuo*  not 
shown ^»-Bvid en ce  held  rnsufTlclent  to 
show  contributory  negligence:  (1) 
In  alighting,  or  suflicTent  to  show 
freedom  from  such  negligence. 
Jurkiewtcz  v.  Tllinois  Cent.  R.  Co..  145 
111.  A.  44:  Henry  v.  Swalles.  57  Ind. 

A.  218,  106  NE  162:  Cincinnati,  etc.. 

B.  Co.  V,  Worthlngton,  30  Ind.  A.  W. 


in  ahf^ihig  therefrom,"  or  while  in  the  course  of 
transit  therein,^ 

1520}  4.  Trial— iL  Qnasthnu  of  Law  and  Fact— 
(1)  In  OeneraL  Questions  of  law  and  fact  rdative 
to  a  passraiger's  oontributoiy  n^ligence  are  gov- 
erned      the  rules  obtaining  in  civil  cases  gen- 

66  NE  667.  66  NE  478.  96  AmSR  356: 
Pomroy  v.  Bangor,  etc..  R.  Co..  102 
Me.  497,  67  A  561;  Topjp  v.  United  R., 
etc.,  Co.,  99  Md.  630,  69  A  52,  1  Ann 
Cas  912;  McDermott  v.  Boston  Kl.  R. 
Co..  208  Mass.  104.  94  NE  309;  Foster 
v.  Old  Colony  St.  R.  Co.,  182  Mass, 
378,  66  NE  795;  Oddy  v.  West  End 
St.  R.  Co..  178  Mass.  341,  59  NE  1026, 
86  AmSR  482;  Hutton  V.  Metropolitan 
St.  R.  Co.,  166  Mo.  A.  645,  160  SW 
722;  Missouri,  etc,  R.  Co.  v.  Church- 
Ill.  (Tex.  Civ.  A.)  171  SW  617;  Ft. 
Worth,  etc.,  R.  Co.  v.  Abbott,  jTex. 
Civ.  A.)  170  SW  117;  Northern  "Texas 
Tract.  Co.  v.  Danforth,  53  Tex.  Civ. 
A.  419.  116  SW  147;  Chicago,  etc.,  R. 
Co.  v.  Cleaver,  48  Tex.  Civ.  A.  294, 106 
SW  721.  (2)  In  alighting  from  a 
moving  train  or  car.  J^nson  v. 
Atlantic,  etc..  R.  Co.,  130  N.  C.  488, 
41  SE  794:  Murray  v.  Rhode  Island 
Co.,  (R.  I.)  82  A  1;  Ft.  Worth,  etc., 
R.  Co.  V.  Keith,  ("Tex.  CSv.  A^  168 
SW  142:  Texas,  etc.,  R.  Co.  v.  Crock- 
ett, 27  Tex.  Civ.  A.  463,  66  SW  114; 
Gaines  v.  Ogden  Rapid  Transit  Co., 
44  Utah  612,  141  P  110.  (8)  In 
alighting  from  a  train  or  car  which 
suddenly  starts  or  Jerks.  Illinois 
Cent.  B.  Co.  v.  Taylor,  70  SW  825.  24 
KyL  1169;  Buccola  v.  Shreveport 
Tract.  Co..  132  La.  106,  61  S  130; 
Wegeschlede  v.  St.  Louis  Transit  Co., 
118  Mo.  A.  295,  94  SW  774;  Scamell 
v.  St.  Louis  Transit  Co.,  102  Mo.  A. 
198,  76  SW  660:  Williams  v.  Camden, 
etc.,  R.  Co.,  (N.  J.  Sup.)  37  A  1107, 
McNeece  v.  Brooklyn  Heights  R,  Co., 
123  App.  Div.  830.  108  NTS  317.  (4) 
In  Jumping  from  a  car  which  had 
broken  loose  from  the  train.  Pres- 
cott.  etc..  R.  Co.  V.  Morris.  91  Ark. 
365.  123  SW  392.  (6)  In  Stepping 
from  a  caboose  In  the  dark.  Miller 
V.  Southern  Pac.  Co..  26  Mo.  19.  178 
SW  886.  (6)  In  leaving  an  elevator. 
Bullock  V.  Butler  Exeh.  Co.,  24  R.  L 
50,  62  A  122.  (7)  Where,  in  an  ac- 
tion for  injuries  to  a  passenger  while 
alighting  from  a  train,  there  was 
evidence  that  Ehe  hurried  out  as  soon 
as  the  train  had  stopped,  her  state- 
ment that  the  train  was  still  as  long 
as  three  minutes  before  she  got  out 
of  her  seat,  with  a  declaration  that 
she  "could  not  tell  how  long  It  had 
been  still,"  was  InsufRclent  to  charge 
her  with  contributory  negligence, 
St,  Loul.^  Southwestern  R.  Co.  v. 
Byrne.  73  Ark.  877,  84  SW  469. 

[c]  That  a  pMsenger  cannot  de- 
scribe her  action  in  leaving  the  ow 
on  which  she  was  Injured  does  not 
show  that  she  did  not  exercise  due 
care  In  so  doing.  Beattie  v.  Boston 
El.  R.  Co..  201  Mass.  3,  86  NE  920. 

61.  Qu  isenberry  v.  Metropolitan 
V.  Lohe,  27  Oh.  Clr.  Ct.  138. 

[a]  Contzlbntory  aegllg'Mioe  shows. 
— Evidence  held  sutncient  to  show 
contributory  negligence:  (1)  While 
in  transit,  or  Insufficient  to  show 
freedom  from  such  negligence, 
Quinn  v.  Melronolitan  St.  R,  Co.,  218 
Mo.  545,  118  SW  46;  Lange  v.  Met- 
ropolitan St.  R.  Co.,  151  Mo.  A.  600, 
182  SW  31:  Budner  v.  New  Jersey 
Public  Service  Corp.,  74  N.  J.  L.  298, 
66  A  893;  McLean  v.  Atlantic  Coast 
Line  R.  Co.,  81  S.  C.  100.  61  SE  900. 
1071.  128  AmSR  892.  18  LRANS  768. 
(2)  In  riding  on  platform,  steps,  or 
running  board.  Praser  v.  California 
St.  Cable  R.  Co.,  146  Cal.  714.  81  P 
29;  Southern  R.  Co.  v.  Strickland, 
130  Ga.  779.  61  SE  826:  Sterling,  etc., 
R,  Co.  V.  Wise.  128  111.  A.  632;  Ro- 
lette V.  Great  Northern  R.  Co..  91 
Minn.  16,  97  NW  431,  1  AnnCas  313. 


(3)  In  coming  in  contact  with  ob- 
stacles near  the  track.  Wichita  R., 
etc..  Co.  V.  Cummings.  72  Kan.  694,  84 
P  121;  Bridges  v.  Jackson  Electric 
R..  etc.,  Co..  86  Miss.  584,  38  S  788, 
4  AnnCas  662;  Cuslck  v.  Interurban 
St.  R.  Co..  86  NTS  768. 
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erally."'  Thus  contributory  uegligence  is  a  question 
of  law  for  the  court,  where  there  is  no  substantial 
controversy  as  to  the  facts  which  are  such  that  but 
one  reasonable  conclusion  can  be  drawn  therefrom, 
and  in  such  a  case  the  court  may  dispose  of  the 
question  by  dismissal,  nonsuit,  or  a  peremptory  in- 
struction. It  is  well  settled,  however,  that  the 
question  of  the  passenger's  contributory  negligence 
is  one  for  the  determination  of  the  jury  where  the 
matezul  facts  of  the  case  are  disputed,  and  even 


where  the  facts  are  undisputed,  if  the  evidence  is 
of  sui;h  a  character  that  different  conclusions  can 
be  reasonably  drawn  therefrom."  Whether  the 
carrier's  employees  were  guilty  of  such  willful  and 
wanton  conduct  as  to  excuse  contributoiy  negligence 
on  the  part  of  the  passenger  is  ordinarily  a  question 
of  fact  for  the  jury,"  as  is  also  the  question  whether 
the  passei^er  was  justified  in  believing  that  a  par- 
ticular rule  or  regulation  of  the  carrier  had  been 
permitted  to  fall  into  dunse."* 


allows. — Evidence  held  Insufflclent  to 
Rhow  contributory  negrligence:  (1) 
While  in  transit,  or  sufficient  to 
show  freedom  from  such  ne^lisrence. 
Dewey  v.  Boston  Kl.  R.  Co.,  217  Mass. 
699,  105  NG  366;  Martin  V.  Old  Col- 
ony St.  R.  Co.,  211  Mass.  635.  B8 
579;  ChicftKO,  etc.,  R.  Co,  v.  Troyer, 
70  Nebr.  298.  103  NW  6S0,  70  Nebr. 
287,  97  NW  308;  Lord  v.  Manchester 
St.  R.  Co.,  74  N.  H.  296.  67  A  639: 
Graham  v.  New  York  City  R,  Co..  54 
Misc.  666,  104  NTS  869:  Herring  v. 
Galveston,  etc,  R.  Co..  (Tex.  Civ.  A.) 
108  SW  977  [writ  of  error  dlsm  113 
SW  621];  Ft.  Worth,  etc.,  R.  Co.  v. 
Walker,  48  Tex.  Civ.  A.  86,  106  SW 
400;  St.  Louis  Southwestern  R.  Co.  v. 
Gammaffe,  (Tex.  Civ.  A.)  96  SW  645; 
Zimmer  v.  Pox  River  Valley  Electric 
R.  Co..  118  Wis.  614.  95  NW  957.  (2) 
In  riding  on  the  platform,  steps,  or 
running  Doard.  Paris,  etc..  R.  Co.  v. 
Robinson.  104  Tex.  482,  140  SW  4S4 
[rev  (Civ.  A.)  127  SW  294];  Engen  v. 
Chippewa  Valley  R..  etc.,  Co..  162 
Wis.  516,  156  NW  460;  Tolleman  v. 
Sheboygan  Light,  etc.,  R.  Co.  148 
Wis.  197.  134  NW  406.  (8)  Where. 
In  an  action  for  the  death  ox  a  street 
car  passenger  caused  by  being 
thrown  from  the  front  platform  of 
the  car  by  a  sudden  jolt  thereof, 
there  was  no  evidence  describing  the 
manner  li)  which  the  deceased  was 
standing  with  reference  to  bracing 
himself,  or  as  to  whether  he  had  hold 
of  any  part  of  the  car  Just  prior  to 
the  accident,  nor  were  there  any 
facts  from  which  the  jury  could  have 
Inferred  that  the  deceased  was  tak- 
ing any  precaution  whatever  to 
guard  against  losing  his  balance, 
plaintiff  tailed  to  establish  that  the 
deceased  was  not  guilty  of  contrib- 
utory negligence.  Dflpew  t.  Kew 
Tork  City  R.  Co.,  112  App.  Dlv.  2fiO. 
98  NTS  276. 

60.  See  generally  Trial  [88  Cye 
1511];   Negligence  [29  Cye  627  et 

"*2^1  Cal.— Nagle  v.  California 
South  R.  Co.,  88  Cal.  86,  26  P  1106. 

Colo. — Jackson  v.  Crllly,  16  Colo. 
108,  26  P  881. 

Oa. — Meeks  v.  Atlantic,  etc.,  R.  Co., 
122  Ga.  266,  GO  SE  99. 

111. — Devlne  v.  Chicago,  etc.,  R.  Co., 
177  111.  A.  860. 

Ind.  T. — Chicago,  etc.,  R  Co.  v. 
Hoover,  8  Ind.  T.  698,  64  SW  679. 

Iowa. — Raben  v.  Central  Iowa  R. 
Co.,  74  Iowa  732.  34  NW  621. 

Ky. — Louisville,  etc.,  R.  Co.  v.  Der- 
rickson,  170  Ky.  834,  186  SW  1114; 
Hayden  v.  Chicago,  etc.,  R.  Co.,  160 
Ky.  836,  170  SW  200,  LRA1915C  181 
and  note;  South  Covington,  etc.,  R. 
Co.  V.  Hossfeld,  146  Ky.  22,  139  SW 
1096. 

Md. — Baltimore,  etc..  Turnp.  Road 
Co.  V.  Leonhardt.  66  Md.  70,  5  A  346. 

Mass. — Mayo  v.  Boston,  etc.,  R. 
Co..  104  Mass.  137. 

Mo. — Stoddard  v.  St.  Louis,  etc.,  R 
Co.,  105  Mo.  A.  512,  80  SW  33. 

N.  Y. — Morrison  v.  Erie  R.  Co..  56 
N.  Y.  302;  Filer  v.  New  Tork  Cent.  R. 
Co..  49  N,  Y.  47.  10  AmR  327;  Ebllng 
v.  Second  Ave.  R.  Co..  60  App.  Dlv. 
616  mem,  69  NYS  1102  mem. 

Oh. — Cincinnati,  etc..  Electric  R. 
Co.  V.  Lohe.  27  Oh.  CIr.  Ct.  138. 

Tex. — Texas  Mexican  R.  Co.  v. 
Wilson,  {Civ.  A.)  136  SW  565. 

[a]  It  tlLere  im  no  evidenoi  of  oon- 
trlontory  nMligwee,  the  court  can- 
not submit  the  question  to  tha  Jury. 
Stoddard  v.  St.  Louis,  etc.,  R.  Co.,  lOB 
Mo.  A.  fil2,  80  SW  31. 


[h]  Oonolnalve  vvUenee. — ^Where 
the  evidence  of  tha  passenger  shows 
conclusively  contributory  negligence, 
the  court  may  direct  a  nonsuit.  Uc- 
Qullken  v.  (Central  Pac.  R.  Co.,  60 
Cal.  7. 

M.  U.  S. — Texas,  etc.,  R.  Co.  v. 
Bigger,  239  U.  S.  330,  36  SCt  127,  60  L. 
ed.  310  [aff  218  Fed.  990.  133  CCA 
673];  Washington,  etc.,  R.  Co.  v.  Har- 
mon. 147  U.  S.  671,  13  SCt  557,  37  L 
ed.  254;  Evans  v.  Southern  Pac.  Co.. 
202  Fed.  ISO.  120  CCA  448;  Norfolk, 
etc..  Co.  V.  Rotolo,  191  Fed.  4,  112 
CCA  588;  Illinois  Cent.  R.  Co.  V. 
Grlffln.  SO. Fed.  278.  26  CCA  418: 
Hastings  T.  Northern  Pac.  R.  Co.,  Bl 
Fed.  224. 

Ala. — Louisville,  etc.,  R.  Co.  v. 
Dilburn.  178  Ala.  600,  69  S  438: 
Louisville,  etc.,  R  Co.  v.  Seale,  172 
Ala.  480.  66  S  287;  Birmingham  R., 
etc.,  Co.  v.  Llde.  171  Ala.  400,  58  3 
990;  Central  R..  etc.,  Co.  v.  Miles,  88 
Ala.  256,  6  S  696. 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Bright,  109  Ark.  4,  169  SW  33;  St. 
Louis,  etc..  R  Co.  V.  Holmes,  96  Ark. 
339,  131  SW  692. 

Cal. — Miller  v.  Pacific  Electric  R. 
Co.,  189  Cal.  107,  145  P  1028;  Mc- 
Qullken  v.  Central  Pac  R.  Co.,  64 
Cal.  463,  2  P  46;  Braly  v.  Fresno  City 
R  Co..  9  Cal.  A.  417,  99  P  400. 

Colo. — Denver,  etc.,  R  Co.  v.  Spen- 
cer, 27  Colo.  813,  61  F  606,  61  LRA* 
121. 

Ga, — Bailey  v.  Georgia,  etc,  R.  Co., 
144  Ga.  139,  86  SE  826:  Columbus  R. 
Co.  v.  Asbell,  188  Ga.  578.  88  SB  902. 

Hawaii.— Brie^t  v.  Qldnn.  20  Ha- 
waii. 604. 

111. — East  St.  Louis,  etc.,  R  Co.  v. 
ZInk.  229  111.  180,  82  NE  288;  Gor- 
man V.  South  Side  El,  R  Co.,  191  III. 
A,  471;  Coburn  v.  Mollne.  etc..  R-  Co.. 
149  111.  A.  132  [aff  248  111.  448,  90  NE 
741,  184  AmSR  377];  Jurklewtcs  v. 
Illinois  Cent.  R.  Co.,  146  III.  A.  44; 
Peterson  v.  Elgin,  etc.,  Tract.  Co., 
142  III.  A.  24  [ail  288  III  408,  87  NE 
346], 

Ind. — Hall  v.  Terre  Haute  Electric 
Co.,  88  Ind.  A.  43,  76  NE  384. 

Iowa. — Cubbage  v.  Toungerman, 
lEG  Iowa  88,  1«  NW  1074:  Dom  v. 
Chicago,  etc.,  R  Co.,  154  Iowa  140, 
184  NW  8GB;  Burger  v.  Omaha,  etc., 
R.  Co..  189  Iowa  64B.  llT  NW86,  130 
AmSR  843;  Oarvlk  v.  Burlington, 
etc.,  R.  Co.,  181  Iowa  416,  108  NW 
327,  117  AmSR  482;  Matthleson  v. 
Burlington,  etc.,  R.  Co.,  126  Iowa  90, 
100  NW  51. 

Ky. —  Kentucky  Tract.,  etc..  Co.  v. 
Walts.  167  Ky.  236.  180  SW  856: 
Beiser  v.  Cincinnati,  etc.,  R.  Co.,  162 
Ky.  522,  153  SW  742.  43  LRANS  1050 
(falling  over  valise  In  aisle  of  poorly 
lighted  car);  Louisville,  etc.,  R.  Co. 
V.  Moore.  150  Ky.  692.  150  SW  849; 
Louisville,  etc..  R.  Co.  v.  Grimes,  150 
Ky.  219.  160  SW  346;  Illinois  Cent. 
R.  Co.  V.  Proctor.  122  Ky.  92,  89  SW 
714,  28  KyL  698. 

La, — Klrd  v.  New  Orleans,  etc.,  R. 
Co..  105  La.  226,  29  S  729. 

Me. — Shannon  v.  Boston,  etc.,  R. 
Co..  78  Mo.  52.  2  A  678. 

Md. — Baltimore,  etc.  Co.  v.  Trader. 

106  Md.  636.  68  A  12;  StrauM  v. 
United  R.,  etc.,  Co.,  101  Md.  497,  61 
A  137. 

Mass. — ^Vahey  v.  Boston  El.  R  Co.. 
222  Mass.  374.  Ill  NE  40:  Wheeler 
V.  Boston  El.  R.  Co..  220  Mass.  298. 

107  NE  938;  Cllsh  v.  Boston,  etc..  R. 
Co.,  219  Mass.  341.  106  NE  854;  Ham- 
ilton v.  Boston  EI.  R.  Co.,  218  Mass. 


420.  100  NE  604;  McDonough  t.  Bos- 
ton El.  R.  Co..  191  Mass.  609,  78  NE 
141;  Townsend  v.  Boston,  187  Majss. 
286.  72  NE  991. 

Minn. — Doran  v.  Chicago,  etc.  R 
Co..  128  Minn.  193.  150  NW  300; 
Hobllt  V.  Minneapolis  St.  R.  Co..  Ill 
Minn.  77.  126  NW  407. 

Miss. — Yazoo,  etc..  R.  Co.  v.  Aden. 
77  Miss.  382,  27  S  386. 

Mo.— Kelly  V.  Hannibal,  etc.,  R 
Co.,  70  Mo.  604;  Moore  v.  Metro- 
politan St  R.  Co.,  189  Mo.  A.  BBS, 
176  SW  1120. 

Mont.^ — Kunokey  t.  Butte  Electric 
R.  Co.,  45  Mont.  106,  122  P  280. 

Nebr. —  Kadner  v.  Omaha,  etc.,  R. 
Co.,  97  Nebr.  878,  161  NW  169:  Chi- 
cago, etc»R  Co.  V.  Winfrey,  67  Nebr. 
18.  93  NW  624. 

N.  J. — Kulman  v.  Erie  R.  Co.,  6B 
N.  J.  L.  241,  47  A  497. 

N.  T. — Klefflmann  v.  Dry  Dock.  etc.. 
R.  Co.,  104  App.  Dlv.  416.  93  NYS 
741,  16  NTAnnCas  334;  Wlmpleberg 
v.  Yookers  R.  Co..  88  App.  Div.  19. 
81  NYS  963:  Berry  v.  Utica  Belt  Line 
St.  R.  Co..  76  App.  Dlv.  490,  78  NYS 
S42  rair  87  App.  Div.  620  mem.  83 
NTS  1102  mem];  Wallace  v.Thlrd  Ave. 
R.  Co.,  36  App.  Dlv.  67.  55  NTS  132; 
Armstrong  v.  New  York  Cent.,  etc, 
R.  Co..  66  Barb.  437  raff  64  N,  T.  636 
mem];  Brettner  v.  Westchester  Elec- 
tric R.  Co..  49  MIsc,  608.  BS  NTS  867: 
Jones  V.  Brooklyn,  etc.,  R  Co.,  8 
NTS  268  [aft  121  N.  T.  688  mwn.  24 
NE  1098  mem]. 

N.  C— Leggett  v.  Atlantic  Ctoast 
Line  R.  Co.,  168  N.  C.  366,  84  SE 
357;  Stanley  v.  Southern  R.  Co.,  160 
N.  C,  323.  76  SB  221;  Wagner  v.  At- 
lantic Coast  Line  R  Co..  147  N.  C. 
315.  61  SE  171,  19  LRANS  1028: 
Miller  V.  Atlanta,  etc.  Air  Line  R 
Co..  143  N.  C.  116,  66  SE  439,  144 
N.  C.  545.  57  SE  246:  Graves  v.  Nor- 
folk, etc..  R.  Co.,  136  N.  C.  S.  48  SE 
602. 

N.  D. — McGregor  v.  Great  Northern 
R  Co.,  81  N.  D.  471.  154  NW  261. 

Pa. — Warren  v.  Pittsburgh,  etc,  R 
Co.,  248  Fa.  15,  89  A  828;  Enches  v. 
New  Tork,  etc,  R  Co.,  136  Pa.  194, 
19  A  939. 

S.  C. — Cunningham  v.  Columbia, 
etc.  R  Co..  96  S.  C,  466.  81  SE  150. 

Tex. — ^Texas  Mexican  R.  Co.  v.  Wil- 
son, (ClT.  A.)  186  SW  666:  Peagin  v. 
Gulf,  etc,  R  Co.,  46  Tex.  Civ.  A.  2B1, 
100  SW  848. 

Utah.— -EHtsarerald  v.  Southern  Pac. 
Co.,  81  Utah  610,  88  P  669:  Mathia 
v.  Southern  Pac  Co..  81  Utah  B07. 
88  P  668. 

Wash. — Bemiss  v.  Puget  Sound 
Tract.,  etc.,  Co.,  89  Wash.  239.  164  P 
171;  Hendrlckson  v.  Grays  Harbor 
R,  etc,  Co.,  88  Wash.  146.  162  P  992; 
Atwood  V.  Washington  Water  Power 
Co..  71  Wash.  518.  128  P  1065;  Bugge 
V.  Seattle  Electric  Co..  64  Wash.  483. 
103  P  824;  Vasele  v.  Grant  St.  Elec- 
tric R.  Co..  16  Wash.  602.  48  P  249. 

Wis. — Hewitt  V.  Southern  Wiscon- 
sin R.  Co..  159  Wis.  309,  150  NW  602; 
Nelson  v.  Chicago,  etc,  R.  Co..  130 
Wis.  214.  109  NW  983. 

See  also  supra  19  1481-1514. 

66.  Birmingham  R.,  etc.,  Co.  v. 
Jung,  161  Ala.  461,  49  S  434,  18  Ann 
Cas  657;  Rodsrers  v.  Choctaw,  etc..  R 
Co..  76  Ark.  820.  89  SW  468,  113  Am 
SR  102,  LRANS  1146;'  Roberts  v. 
Atlantic  Coast  Line  R.  Co..  165  N.  C. 
79,  70  SE  1080. 

68.  San  Antonio,  etc,  R.  Co.  v. 
Lynch.  (Tex.  Ctv.  A.)  56  BW  617. 


For  later  oaaM.  toreloiauBta  and  ObaBKM  In  tli*  law  aee  emaulatlva  Annotationa,  same  title,  paca^d  note  immlier. 
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§§  1520-1522] 


CABBIEBS 


[10  0.  J.]  1157 


Persons  under  disability.  Whether  a  person  under 
disability,  such  as  a  child,  an  enfeebled  person,  or 
an  intoxicated  person,  was  guilty  of  contributory 
negligence  relative  to  his  injuries  is  ordinarily  a 
question  for  the  jury  under  the  evidence."^ 

[$  1521]  (2)  Puticnlar  Applications  of  Bnles — 
(a)  Qnestions  of  Law.  Where  the  evidence  is  undis- 
puted, or,  if  disputed,  is  of  such  a  nature  that 
reasonable  minds  can  come  to  but  one  conclusion 
therefrom,  it  is  a  question  of  law  for  the  court  as 
to  whether  a  passenger  was  guilty  of  contributory 
negligence  in  boarding  a  train  or  car*^  while  it  was 
in  motion,"  or  in  alighting  from  a  train  or  car'" 
while  it  was  in  motion/^  or  in  alighting  at  an  im- 

«7.  U.  S.— Cincinnati,  etc.,  R.  Co. 
V.  Tharp,  228  Fed.  616,  139  CCA  161. 

Ark. — ^Prlco  v.  St.  Louis,  etc..  R. 
Co.,  75  Ark.  479,  88  SW  576,  112  Am 
SR  79  (an  Intoxicated  passenger  go- 
ing on  the  platform). 

Cal.— Seller  v.  Market-St.  R.  Co., 
139  Cal.  268,  72  F  1006. 

Colo. — Denver,  etc.,  R.  Co.  v. 
Derry,  *1  Colo.  584,  108  P  172,  27 
LRANS  761  (blind  paasenger). 

111. — Cleveland,  etc.,  R.  Co.  v. 
Scott.  Ill  111.  A.  234;  Schneider  v. 
North  Chicago  St.  R.  Co..  80  111.  A. 
306  (child). 

Iowa. — Newman  v.  Chicago,  etc.,  R. 
Co.,  154  Iowa  72,  134  NW  685 
(whether  plaintiff  was  intoxicated  at 
Uie  time  of  the  accident). 

Ky. — I^ouisvlUe,  etc.,  R.  Co.  v. 
Deason,  96  SW  1116,  29  KyL  1259. 

Me. — Blair  v.  Lewlston,  etc.,  R.  Co.. 
110  Me.  236,  86  A  792. 

Mich. — Mercer  v.  Cincinnati  North- 
ern R.  Co.,  151  Mich.  566,  115  NW 
733  (a  physically  disabled  passen- 
ger attemptlnR  to  alight  unassisted): 
Pox  V.  Michigan  Cent.  R.  Co.,  138 
Mich.  433,  101  NW  624,  68  LRA  836, 
6  AnnCas  68  and  note. 

Mtss. — Pore  v.  Alabama,  etc.,  R. 
Co.,  87  Miss.  211,  39  8  493,  690  (a 
hoy  alighting  from  a  moving  freight 
car  In  obedience  to  the  order  of  the 
conductor). 

Mo. — Moeller  v.  St.  Louis  United 
R.  Co.,  133  Mo.  A.  68,  112  SW  714 
(a  boy  of  twelve  alighting  from  a 
moving  car). 

N.  H. — Kambour  v,  Boston,  etc.,  R. 
Co.,  77  N.  H.  33,  86  A  624,  46  LRANS 
1188  (a  boy  Jumping  from  a  moving 
train). 

N.  J. — Kelly  v.  Consolidated  Tract. 
Co.,  62  K.  J.  L.  514,  41  A  686  (a-  boy 
boardir^  a  car). 

N.  Y. — Faine  v.  Geneva,  etc.. 
Tract.  Co.,  115  App.  Div.  729,  101 
NTS  204;  Schrelner  v.  New  York 
Cent.,  etc.,  R.  Co.,  12  App.  Dlv.  561, 
42  NYS  168. 

Pa. — Moran  v.  Versailles  Tract. 
Co.,  188  Fa.  667.  41  A  652;  Helm  v. 
Philadelphia,  etc.,  R.  Co.,  20  Pa. 
Dlst.  769. 

S.  C— Talbert  v.  Charleston,  etc., 
R.  Co..  72  S.  C.  137,  61  SB  564  (man 
with  only  one  arm). 

Tex. — Galveston,  etc..  R.  Co.  v. 
Pink.  44  Tex.  Civ.  A.  544.  99  SW  204; 
Denlson.  etc.,  R.  Co,  v.  Carter.  (Civ. 
A.)  79  SW  320  [rev  on  other  grounds 
98  Tex.  196,  82^  SW  782.  lof  AmSR 
626]. 

See  also  supra  {9  1482-1484. 


proper  place,"  or  in  crossing  the  tracks  before 
boarding  or  after  alighting;"  or  whether  ho  exer- 
cised due  care  in  riding  on  the  platform,  or  steps, 
or  running  board  of  a  car.^* 

[5  1522 J  (b)  Questions  of  Fact.  Where  the  evi- 
dence is  disputed,  or,  if  undisputed,  is  of  such  a 
nature  that  reasonable  minds  might  come  to  differ- 
ent conclusions  therefrom,  it  is  a  question  of  fact 
for  the  jury  as  to  whether  a  passenger  was  guilty 
of  contributoi^  negligence  while  using  the  carrier's 
premises,  platforms,  and  approaches,  in  waiting  for, 
or  going  to,  or  leaving  a  train  or  car,'^'  such  as  in 
crossing  tracks  in  going  to  or  leaving  a  train  or 
carj^'  or  whether  he  was  guilty  of  contributory  neg- 


[a]  Age  of  dlwiMtbHb— Whether 
a  child  nine  yeara  old  has  sufflctent 
discretion  to  alight  from  a  car  with- 
out special  attention  from  the  con- 
ductor is  a  question  of  fact.  Rlden- 
hour  V.  Kansas  City  enable  R.  Co., 
102  Mo.  270.  13  SW  889,  14  SW  760. 

es.  Smith  V.  Birmingham  R. 
LiKht.  etc..  Co.,  147  Ala.  702.  41  S 
30'.    See  also  supra  $9  1493,  1494. 

69.  Meeks  v.  Atlantic,  etc..  R.  Co., 
122  Ga.  266,  SO  SB  99:  Chicago,  etc., 
R  Co.  V.  Qors.  96  111.  A.  668.  See 
also  supra  |  1495. 

70.  Baker  v.  Interurban  St,  R. 
Co..  86  NYS  9  (evidence  too  uncer- 
tain}.   See  also  supra  IS  1496-1499. 

n.  Chicago,  etc..  R  Co.  v.  Collins, 
59  Ind.  A.  672,  108  NE  377.  1186; 
Dookham  v.  North  Jersey  St.  R.  Co.. 
(N.  J,  Sup.)  6«  A  961  (dlrsctlon  of 


verdict  for  defendant);  Jagger  v. 
People's  St  R.  Co.,  180  Fa.  436,  36 
A  867,  38  LRA  786  and  note  (car 
moving  at  the  rate  of  from  four  to 
Ave  miles  an  hour).  See  also  supra 
Si  1501-1506. 

73.  Scanlon  v.  Philadelphia 
Rapid  Transit  Co..  208  Fa.  196,  67 
A  621.    See  also  supra  9  1500. 

73.  Louisville,  etc.,  R.  Co.  v. 
Lawler.  107  SW  702,  32  KyL  994 
(reh  den  109  SW  908,  33  KyL  308]; 
Rlcclardell  v.  New  York  Cent.,  etc„ 
R.  Co.,  166  App.  Div.  162,  160  NYS 
593.    See  also  supra  S  1492. 

74.  Germantown  Pass.  R.  Co.  v. 
Walling.  97  Pa.  65,  39  AmR  796.  See 
also  supra  SI  1513,  1614. 

7B.  tJ,  S. — Harmon  v.  Flintham, 
196  Fed.  636.  116  CCA  309;  O'Fleld  v. 
St.  Louis,  etc.,  R.  Co..  189  Fed.  721, 
111  CCA  259:  Atlantic  City  R.  Co.  v. 
Ciegg,  183  Fed.  216.  105  CCA  478 
[certiorari  den  220  U.  S.  609,  81  SCt 
714,  65  L.  ed.  606];  Texas,  etc.,  R. 
Co.  V.  Wagley,  91  Fed.  860,  34  CCA  114. 

Ala. — Louisville,  etc.,  R.  Co.  v. 
Glascow,  179  Ala.  251,  60  S  103. 

Ark. — Cook  V.  St.  Louis,  etc.,  R.  Co., 
120  Ark.  394.  179  SW  601;  Kansas 
City  Southern  R.  Co.  v.  Watson,  102 
Ark.  499,  144  SW  922;  St.  Louis,  etc., 
R.  Co.  V.  Caldwell,  93  Ark,  286.  124 
SW  1034;  St.  Louis,  etc.,  R.  Co.  v. 
Orlmsley,  90  Ark.  64.  117  SW  1064. 

Cal. — ^Miller  v.  Pacific  Electric  R 
Co.,  169  Cal.  107,  146  P  1023. 

D.  C. — Great  Falls,  etc..  R  Co.  v. 
Hammerly.  40  App.  196. 

Qa. — Atlanta  Terminal  Co.  v.  John- 
son. 16  Ga.  A.  Z2.\  82  8E  629. 

Iowa. — Cotant  v.  Boone  Subarban 
R.  Co..  126  Iowa  46.  99  NW  llfi,  69 
LRA  982. 

Kan. — Edwards  v.  Union  Pac.  R. 
Co..  90  Kan.  183,  183  P  728.  AnnCas 
I916A  137  and  note. 

Mass. — Gurley  v.  Sprlngfleld  St. 
R  Co..  206  Mass.  634,  92  NB  714. 

Mich. — Richardson  v.  Detroit,  etc., 
R  Co.,  176  Mich.  413,  142  NW  832. 

Minn. — Mathews  v.  Great  Northern 
R.  Co.,  119  Minn.  49.  137  NW  176. 

Mo. — Biggie  V.  Chicago,  etc..  R 
Co..  159  Mo.  A.  860.  140  SW  602: 
Chase  V.  Atchison,  etc.,  R.  Co.,  184 
Mo.  A.  656,  114  SW  1141, 

Nebr. — Omaha,  etc.,  R.  Co.  v.  Crow, 
64  Nebr.  747,  74  NW  1066,  69  AmSR 
74L 

N.  J. — Martin  v.  West  Jersey,  etc., 
R  Co.,  87  N.  J.  L.  648.  94  A  697; 
Exton  V.  New  Jersey  Cent.  R.  Co., 
62  N.  J.  L.  7,  42  A  486,  56  LRA  608 
[ate  63  K.  J.  L.  366,  46  A  1099,  66 
LRA  608]. 

N.  Y. — D'Arcy  v.  Interborough 
Rapid  Transit  Co.,  166  App.  Dlv.  757, 
152  NYS  500;  Boentgen  v.^ew  York, 
etc.  R  Co..  36  App.Tilv.  460,  65  NYS 
847  [rev  50  NYSSSl];  Lycett  v.  Man- 
hattan R  Co.,  12  App,  Dlv.  326.  42 
NYS  431:  Boland  v.  Pennsylvania  R. 
Co.,  138  NYS  1099. 

Pa. — Tucker  v.  Pittsburg,  etc..  R. 
Co.,  22?  Pa.  66,  7E  A  991;  Rathgebe 
v.  Pennsylvania  R.  Co.,  179  Pa.  31,  36 
A  160, 

S.  C. — Neal  v.  Southern  R  Co.,  92 
S.  C.  197,  7S  SE  406  (waiting  in  an 
unhealed  depot);  Brackett  v.  South- 
ern R  Co.,  88  S.  C.  447,  70  SB  1026, 
AnnCasl912C  1212  (remaining  In  an 
unheated  depot) ;  Dllleshaw  v. 
Charleston,  etc.,  R  Co.,  86  S.  C.  334, 
67  SB  304. 


Tex. — St.  Louis  Southwestern  R. 
Co.  V.  MlsBildlne,  (Civ.  A.)  167  SW 
246  (carried  past  station,  walking 
back);  Trinity,  etc..  R.  Co.  v.  Smith, 
(CIv.  A.)  166  SW  361;  Texas  Cent. 
R.  Co.  v.  Perry,  (Civ.  A.)  147  SW 
305  (waiting  in  an  unheated  depot): 
San  Antonio,  etc.,  R.  Co.  v,  Turney, 
33  Tex.  Civ.  A.  626,  78  SW  256. 

Wis. — Tarczek  v.  Chicago,  etc.,  R 
Co.,  162  Wis.  438,  166  NW  473. 

See  also  supra  !  1492. 

la]  Waiting  at  flag  ataUoii^ 
What  ordinary  diligence  would  re- 
quire of  a  passenger  at  a  flag  station, 
where  the  train  failed  to  stop  on  a 
signal,  who  had  to  protect  himself 
froYn  resulting  Injury  through  cold 
and  exposure,  is  a  question  for  the 
Jury.  Central  of  Georgia  R.  Co.  v. 
White,  135  Ga.  621,  69  SB  818. 

[b]  Whether  a  pa«s«nger  cams  to 
the  station  at  an  nnreasonahl*  tlms 
(1)  before  the  arrival  of  a  train  Is 
usually  for  the  jury.  Central  of 
Georgia  R.  Co.  v.  Campbell,  10  Ala 
A.  288.  64  S  640.  (2)  It  Is  a  question 
for  the  Jury  whether  Ave  hours  be- 
fore the  departure  of  a  train  Is  an 
unreasonable  time  for  one  Intending 
to  become  a  passenger  to  remain  In 
a  railroad  wafting  room  which  a  rail- 
road company  voluntarily  keeps  open 
for  the  time  such  person  is  there. 
Brackett  v.  Southern  R.  Co.,  SB  S.  C. 
447,  70  SB  1026,  AnnCasl912C  1212. 

[c]  Standlnf  la  spaoe  hetwMn 
movug  trains^— (1)  Whether  a  space 
between  moving  trains  was  so  dan- 
gerous as  to  charge  plalntift  with 
contributory  negligence  in  standing 
therein  is  a  question  for  the  Jury 
(Cook  v.  8t  Louis,  etc.,  R  Co.,  120 
Ark.  394,  179  SW  601),  (2)  as  Is  also 
the  question  whether  plaintiff  was 
negligent  in  falling  to  stand  In  the 
exact  center  of  the  space  (Cook  v.' 
St.  Louis,  etc.,  R  Co.,  supra). 

[dl  Keaailiig  from,  plattorm  to 
watoh  for  tnu&f— Where  It  appears 
that  there  had  been  a  delay  in  run- 
ning trains  In  a  city  subway  for  over 
half  an  hour,  and  that  a  passenger, 
while  waiting  on  an  unguarded  sta- 
tion platform  and  leaning  slightly 
forward  to  watch  for  a  train,  was 
struck  by  an  express  train  which 
came  at  nigh  speed  without  warning 
in  a  reverse  way  of  the  track,  the 
question  of  whether  the  passenger 
was  guilty  of  contributory  negligence 
Is  for  the  J  u  ry .  D'Arcy  v.  In  ter- 
borough  Rapid  Transit  Co.,  165  App. 
Dlv.  757.  152  NYS  600. 

Te.  U.  S. — Delaware,  etc.  R,  Co. 
V.  Price.  221  Fed.  848,  137  CCA  406 
[certiorari  den  238  U.  ».  686  mem,  36 
set  939  mem.  59  L.  ed.  1600  mem]. 

Ala. — Birmingham  R.  Light,  etc^ 
Co.  v.  Landrum.  153  Ala.  192,  46  3 
198,  127  AmSR  26  (crossing  after 
alighting  from  a  street  ear). 

Ark. — St,  Louis,  etc,  R.  Co.  v. 
Hutchinson,  101  Ark.  424,  142  SW 
627;  St  Louis,  etc..  R  Co.  v.  Cleere. 
76  Ark.  377,  88  SW  9»6;  St.  Louis, 
etc..  R.  Co.  V.  Tomlinson,  69  Ark.  489, 
64  SW  147. 

Iowa. — Dleckmann  v.  Chicago,  etc., 
R.  Co.,  145  Iowa  260,  121  NW  l76,  189 
AmSR  420.  31  LRANS  338  and  note; 
Dleckmann  v,  Chicago,  etc.,  R.  Co., 
106  NW  628. 

Kan. — Coon  v.  Atchison,  etc..  R. 
Co..  82  Kan.  311,  108  F  8|.  27  LflANS 
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ligence  in  boarding  a  train  or  car''  while  it  was  in  I  form,  or  other  r^ular  stopping  place,"  or  in  alight- 
motion,'^  or  at  a  place  other  than  a  station  plat-  '  ing  from  a  train  or  car^  while  it  was  in  motion,'^ 


Ky. — Louisville  R.  Co,  v.  Kennedy, 
162  Ky.  660,  172  SW  970,  AnnCaa 
1916E  996  and  note  (passini;  behind 
a  street  car  In  front  or  a  car  on  other 
track);  Louisville  R.  Co.  v.  Mitchell, 
138  Ky.  190.  127  SW  770:  Louisville 
R.  Co.  V.  Hartman,  8S  SW  B70,  26 
KyL  1174. 

Md.— Philadelphia,  etc.,  R.  Co.  v. 
McGugan,  10:i  Md.  270,  62  A  752. 

Mass. — Powers  v.  Old  Colony  St. 
R.  Co.,  201  Mass.  66,  87  N£  192;  Chaf- 
fee V.  Boston,  etc.,  R.  Corp.,  104 
Mass.  lOS. 

Minn. — Fonda  V.  St.  Paul  City  R. 
Co.,  71  Minn.  488,  74  NW  IBf,  70 
AmSR  341. 

Miss. — Illinois  Cent.  R.  Co.  v. 
Daniels,  96  Miss.  314,  SO  S  T21.  27 
LRAN8  128  and  note. 

Mo. — Adams  v.  Missouri  Pac.  R. 
Co.,  100  Mo.  555.  12  SW  637,  13  SW 
S09:  Hornsteln  v.  United  R.  Co.,  97 
Mo.  A.  271,  70  SW  1105  (crossing  be- 
hind a  street  car  after  alighting). 

Nebr. — Chicago,  etc..  R.  Co.  v. 
Lagerkrans,  65  rJebr.  666,  91  NW  358. 
9S  NW  2. 

N.  J. — Waleer  v.  Jersey  City,  etc., 
R.  Co.,  71  N.  J.  L.  356,  69  A  14:  Red- 
hing  V.  New  Jersey  Cent.  R.  Ca.,  68 
N.  J.  L.  641,  64  A  431. 

N,  Y. — Hancock  v.  New  York  Cent., 
etc.,  R.  Co.,  100  App.  Dlv.  161.  91 
NYS  601  laft  184  N.  Y.  540  mem,  76 
NE  1096  mem];  Craven  v.  Interna- 
tional R  Co..  100  App.  Div.  157,  91 
NYS  625;  Wise  v.  Brooklyn  Heights 
R.  Co.,  46  App.  Dlv.  246,  61  NYS  530: 
Beecher  v.  Long  Island  R.  Co.,  35 
App.  Dlv.  292.  5f  NYS  23  [aflf  161  N. 
T.  222,  55  NE  899];  Allenza  v.  Erie 
B.  Co.,  78  Misc.  659,  138  NYS  1024. 

N.  C. — Ray  v.  Aberdeen,  etc.,  R. 
Co..  141  N.  C.  84,  53  SE  622. 

Pa, — Lee  v,  Baltimore,  etc.,  R.  Co., 
246  Pa.  566,  92  A  719;  Struble  v. 
Pennsylvania  Co..  226  Pa.  118.  75  A 
17:  Kelfner  v.  Pittsburg,  etc.,  R.  Co., 
223  Pa.  50,  72  A  263;  GIrton  v.  Lehigh 
Valley  R.  Co..  199  Pa.  147,  48  A  970. 

S.  C. — Drawdy  v.  Atlantic  Coast 
Line  R.  Co.,  76  S.  C.  308,  65  BE 
444. 

Vt. — Wiley  V.  Rutland  K.  Co.,  86 
Vt.  504,  86  A  808. 

Wis. — Karr  v.  Milwaukee  Light, 
etc..  Tract.  Co..  132  Wis.  662.  113  NW 
62,  122  AmSK  1017,  13  LRANS  283. 

See  also  supra  1  1492. 

[a]  Whether  It  Is  ffroes  n^U- 
flrenoe  for  one  waitlnff  at  a  station  to 
go  on  the  other  side  of  the  track, 
and  recross  after  hearing  the  first 
signal  of  the  approach  of  a  train,  is 
a  question  for  the  Jury.  Drawdy  v. 
Atlantic  Coast  Line  R.  Co.,  76  S.  C. 
308.  56  SE  444. 

77.  Ark.— St.  Louis,  etc.,  R.  Co.  v. 
Johnson.  Ill  Ark.  640,  163  SW  1157; 
St.  Louis,  etc.,  R.  Co.  v.  Hartung.  96 
Ark.  220,  128  SW  1025  (whether 
plaintiff  acted  with  reasonable 
promptness  in  boarding). 

111. — Harbauer  v.  SoHngfleld  Cons. 
R.  Co..  155  III.  A.  178. 

Ind. — Citizens'  St.  R.  Co.  V.  Jolly, 
161  Ind.  80.  67  NE  935. 

Iowa. — Burger  v-  Omaha,  etc.,  R. 
Co..  139  Iowa  645,  117  NW  35.  130 
AmSR  343. 

Kan. — Haas  v.  Wichita  R..  etc.,  Co., 
89  Kan.  613,  132  P  195,  48  LRANS 
974. 

Mass- — Wheeler  v.  Boston  El.  R. 
Co..  220  Mass.  298.  107  NE  938; 
Lauchtamacher  v.  Boston  El.  R.  Co., 
214  Mass.  103.  100  NE  106S;  Carter  v. 
Boston,  etc.,  R.  Co..  205  Mass.  21,  91 
NE  142;  Plummer  v.  Boston  El.  R. 
Co.,  198  Mass.  499,  84  NE  849;  Mc- 
Donough  V.  Metropolitan  R.  Co.,  137 
Mass.  210. 

Mich. — Foley  v.  Detroit,  etc.,  R. 
Co.,  179  Mich.  586.  146  NW  186. 

Mo. — Danielson  v.  Metropolitan  St. 
R.  Co..  175  Mo.  A.  314.  162  SW  307; 
Scott  V.  Metropolitan  St.  R.  Co..  188 
Mo.  A.  196.  120  SW  131;  Shanahan  v. 
St.  Louis  Transit  Co..  109  Mo.  A.  228, 
83  STV  783. 

N.  J. — Kulman  v.  Erie  R.  Co.,  tB 
N.  J.  Jj.  241,  4?  A  497. 


N.  Y. — Sweeny  V.  Union  R.  Co..  31 
Misc.  797.  62  NYS  1034  [rev  31  Misc. 
472.  64  NYS  463];  Micheleon  v.  Met- 
ropolitan St.  R.  Co..  87  NYS  501: 
Ganz  V.  Metropolitan  St.  R.  Co..  84 
NYS  579;  Benjamin  v.  Metropolitan 
SL  R.  Co.,  84  NYS  458. 

Pa. — Thorne  v.  Philadelphia  Rapid 
Transit  Co.,  237  Pa.  20.  85  A  25;  Hea 
V.  Media,  etc.,  Electric  R.  Co..  221 
Pa.  129.  70  A  654;  Begley  v.  Pennsyl- 
vania R.  Co..  201  Pa.  84,  50  A  1009 
(boarding  from  the  wrong  side); 
Donnelly  v.  Buffalo,  etc..  Tract.  Co., 
40  Pa.  Super.  110. 

S.  C— Williford  V.  Southern  R.  Co.. 

85  S.  C.  301.  67  SE  302. 

Tex. — Texas,  etc..  R.  Co.  v.  Ree, 
(Civ.  A.)  74  SW  919  (boarding  a 
crowded  car). 

Wis. — Otto  V.  Milwaukee  Northern 
R.  Co..  148  Wis.  54,  134  NW  157  (per- 
son assisting  a  passenger  boarding 
the  lower  step  of  a  car). 

See  also  supra  1  1493. 

[a]  Boarding  orowded  oar. — 
Where  plaintiff  was  injured  by  being 
pushed  or  Jostled  from  a  car  because 
of  its  overcrowded  condition,  the 
question  as  to  whether  or  not  he  was 
guilty  of  contributory  neKllgence  in 
boarding  a  car  known  to  be  crowded 
is  one  of  fact  and  not  of  law.  Har- 
bauer V.  Sprinefleld  Cone.  R.  Co.,  165 
III.  A.  178. 

78.  111. — Chicago,  etc  R.  Co.  v. 
Flaharty.  96  111.  A.  563:  Chicago,  etc., 
R.  Co.  V.  Gore.  96  111.  A.  65S. 

Ky. — Jonas  v.  South  Covington, 
etc.,  R.  Co.,  162  Ky.  171.  172  SVTlSl, 
AnnCa8l916E  965:  Louisville,  etc,  R. 
Co.  v.  Scalf,  165  Ky.  273,  169  SW  804. 

Mich. — Orth  V.  Saginaw  Valley 
Tract.  Co..  162  Mich.  363,  127  NW  330. 

Minn. — Hull  v.  Minneapolis,  etc.,  R. 
Co.,  116  Minn.  349.  188  NW  852. 

Miss. — ^Wooten  v.  Mobile,  etc..  R. 
Co..  79  Miss.  26.  29  8  61. 

Mo. — Nolan  v.  Metropolitan  SL  R. 
Co.,  260  Mo.  602,  167  SW  687;  Leu  v. 
St.  Louts  Transit  Co.,  110  Mo.  A.  468, 

86  SW  137;  Posch  v.  Southum  Elec- 
tric R.  Co..  76  Mo.  A.  601. 

Nebr. — Boles  v.  Lincoln  Tract.  Co., 
98  Nebr.  405.  158  NW  499. 

Pa. — Johnson  v.  West  Chester,  etc., 
R.  Co.,  70  Pa.  357. 

Tex. — Chicago,  etc.,  R.  Co.  v.  Shan- 
non, 60  Tex.  Civ.  A.  194,  111  SW 
1060. 

See  also  supra  i  1496. 

[a]  mnstntloiui,^(l)  Whether 
plaintiff  was  guilty  of  contributory 
negligence  In  attempting  to  board  an 
electric  street  car  while  It  was  mov- 
ing rapidly,  or  when  he  ought  to 
have  known  that  its  speed  had  been 
checked,  not  to  take  on  passengers, 
but  to  get  past  a  broken  circuit  at  a 
crossing,  and  that  it  was  likely  to 
recover  speed  Immediately,  bo  as  to 
preclude  his  recovery  for  Injuries  re- 
ceived at  the  time.  Is  a  question 
for  the  jury.  Leu  v.  St  Louis  Tran- 
sit Co.,  110  Mo.  A.  468,  85  8W  137. 
(2)  The  question  of  the  contributory 
negligence  of  a  Btrong  man  of 
twenty-clifht  years  In  attempting  to 
board  a  car  while  in  motion  la  for 
the  Jury,  where  the  evidence  as  to  the 
speed  of  the  car  is  conflicting.  Nolan 
v.  Metropolitan  St.  R.  Co.,  250  Mo. 
602,  157  SW  637.  (3)  Although  an  at- 
tempt by  a  man  of  sixty-two  years, 
weighing  two  hundred  pounds,  to 
board  a  street  car  going  six  miles  an 
hour  may  be  nefflteent.  and  the  Jury 
would  be  Justifled  In  so  finding, 
where  it  is  not  conclusively  shown 
that  the  car  was  going  six  miles  an 
hour,  and  where  the  conductor  was 
apprl.ted  of  the  person's  intention  to 
board  the  car  In  motion  and  of  the 
danger,  and  rang  the  bell  twice,  the 
question  of  contributory  neRllRence 
Is  for  the  Jury.  Orth  v.  Saginaw 
Valley  Tract.  Cfo.,  162  Mich.  868,  127 
NW  330. 

79.  Brlsbln  v.  Boston  "ESI.  R.  Co.. 
207  Mass.  563,  98  NE  672.  See  al-io 
supra  I  1494. 

80.  U.  8.— New  York,  etc..  R.  Co. 
V.  Lincoln,  233  Fed.   896.  1S9  CCA 


334;  Camden,  etc.,  R,  Co.  V.  Rice.  1X7 
Fed.  326.  69  CCA  656. 

Ala. — Atlanta,  etc..  Air  Line  R.  Co. 
V.  Wheeler,  154  Ala.  630,  46  S  262 
(stepping  on  a  defective  footstool); 
Mobile  Light,  etc.,  Co.  v.  Walsh,  146 
Ala.  290,  40  S  559,  9  AnnCas  852. 

Ark. — St.  Louis,  etc.,  R,  Co.  v. 
Brabbzson,  87  Ark.  109,  112  SW  222; 
Hill  v.  St.  Louis,  etc.,  R.  Co..  85  Ark. 
529,  109  SW  623;  St.  Louis,  etc.  R 
Co.  v.  Baker,  67  Ark.  631,  66  SW  941. 

Cal. — Franklin  v.  Southern  Califor- 
nia Motor  Road  Co.,  85  Cal.  63.  24  P 
723;  Maxwell  v.  Fresno  City  R.  Co.. 
4  Cal.  A.  746.  89  P  367. 
„  Ga.— Tucker  v.  Central  of  Georgia 
R.  Co.,  122  Ga.  387.  60  SB  128. 

III.— Lakin  v.  South  Side  KL  R.  Co« 
178  111.  A.  176. 

Ind. — Louisville,  etc..  Tract.  Co.  v. 
Walker,  177  Ind.  83.  97  NE  161;  Indi- 
ana Union  Tract.  Co.  v.  Keiter.  175 
Ind.  268.  92  NE  982;  Harria  v.  Pitts- 
burg etc.,  R.  Co.,  82  Ind.  A.  600,  70 
NE  407. 

Ky. — Louisville,  etc,  R.  Co.  v. 
Mount,  101  SW  1182,  31  KyL  210. 

Hd.—United  R..  etc.,  Co.  v.  Rosik. 
107  Md.  138,  68  A  611. 

Mass. — ^Wakeley  v.  Boston  El.  R., 
217  Mass.  488,  106  NE  436;  Vine  v. 
Berkshire  St.  R.  Co.,  212  Mass.  680. 
99  NE  473;  Silva  Boston,  etc,  R. 
Co..  204  Mass.  63,  90  NE  647;  Meade 
v.  Boston  El.  R.  Co.,  185  Mass.  327. 
70  NE  197;  Clement  v.  Boston,  etc, 
R.,  184  Mass.  312.  68  NE  1126:  Gil- 
man  V.  Boston,  etc.,  R.  Co.,  168  Mass. 
454.  47  NE  192. 

Mich. — Spangler  v.  Saginaw  Val- 
ley Tract.  Co.,  162  Mich.  405.  116 
NW  378;  Roulo  v.  Minot,  132  Mich. 
317,  9S  NW  870. 

Minn. — Street  Chicago,  etc,  R. 
Co..  124  Minn.  SIT,  146  NW  746. 

Mo. — Haskell  v.  Metropolitan  St. 
R.  Co.,  161  Mo.  A.  64.  142  SW  1091; 
Lucas  V.  United  R.  Co..  164  Mo.  A. 
16,  188  SW  107:  Macdonald  v.  St. 
Louis  Transit  Co.,  108  Mo.  A.  374.  83 
SW  1001. 

N.  J. — ^Paganlnl  v.  North  Jersey 
St.  R.  Co.,  70  N.  J.  L.  885.  67  A  128. 

N.  Y.— Truesdell  v.  Brie  R.  Co., 
119  App.  Dlv.  371,  104  NTS  243; 
Schilling  V.  Union  R  Co..  77  App, 
Dlv.  74,  78  NYS  1015;  Wolf  v.  Third 
Ave.  R.  Co.,  67  App.  Dlv.  60fi,  74 
NYS  336;  Green  V.  Middlesex  Val.  R. 
Co.,  31  App.  Dlv.  412,  68  NYS  60O,  28 
NYCIvProc  152,  6  NYAnnC^as  107; 
Frawley  v.  New  York,  etc.  R.  Co.. 
92  MIsc  145.  156  NYS  166  [att  169 
NYS  1113  mem]. 

N.  C. — Morrison  v.  Charlotte  Elec- 
tric R.,  etc..  Co.,  123  N.  C.  414.  31 
SE  720. 

N.  D.— Hall  v.  Northern  Pac.  R.  Co.. 
16  N.  D.  60,  111  NW  609.  14  AnnCas 
960. 

Oh. — McKee  v.  Cincinnati  Tract. 
Co..  29  Oh.  Cir.  Ct.  547. 

Pa. — Mack  V.  Pittsburgh  R.  CO.. 
247  Pa.  698.  93  A  618. 

S.  C. — Singletary  v.  Seaboard  Air 
Line  R.  Co..  88  S.  C.  565.  71  SE  67. 

Tex. — Texas  Midland  R.  Co.  v. 
Rltctiey.  49  Tex.  Civ.  A.  409.  108  SW 
732  (Jumping  from  the  car  step) ; 
Selman  v.  Gulf,  etc.,  R.  Co..  (Civ.  A.) 
101  SW  1030:  Martin  v.  St.  Louis, 
etc..  R.  Co..  (Civ.  A.)  66  SW  1011. 

Wash. — Breeden  v.  Seattle,  etc,  R. 
Co..  60  Wash.  522.  Ill  P  771:  Murray 
V.  Seattle  Electric  Co..  50  Wash.  444. 
97  P  458;  Marbourg  v.  Seattle,  etc., 
R.  Co..  49  Wash.  51,  94  P  649. 

See  also  supra  tt  1496,  1498,  1499. 

ei.  U,  S, — Rutledge  v.  New  Or- 
leans, etc.  R.  Co.,  129  Fed.  94.  63 
CCA  696. 

Ala. — ^Dllbum  v.  Louisville,  etc.. 
R.  Co..  166  Ala.  228,  47  8  210. 

Ark. — St,  Louis,  etc..  R.  Co.  v. 
Plott,  108  Ark.  298,  157  SW  385; 
Kansas  City  Southern  R.  Co.  v. 
Worthlngton.  99  Ark.  128,  141  SW 
1173;  St.  Louis,  etc.,  R.  Co.  v.  Pam- 
bro,  88  Ark.  12.  114  SW  880. 

Ind. — Chicago,  etc..  R.  Co.  v.  Col- 
lins, 59  Ind.  672,  108  NB  377,  113S. 

lun. — ^Walters  v.  Missouri  Pac.  R 
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or  in  alighting  at  an  improper  place"  or  on  the 
wrong  side  of  the  train  or  car.  Where  the  evi- 
dence is  conflicting  or  donhtful,  it  is  also  a  question 
for  -the  jury  as  to  whether  a  passenger  who  was 
injured  while  in  transit  was  at  the  time  guilty  of 


contributory  negligence,'^  such  as  in  going  to  the 
platform  or  eteps,"^  or  otherwise  preparing  to  leave 
the  car  before  it  had  sto^tped;"*  or  iii  standing  in  the 
car;"  or  in  ehan^^ng  his  position;"  or  in  passing 


Co..  82  Kan.  73*.  109  P  173,  28  LRA 
NS  10B8. 

Ky. — Paducah  Tract.  Co.  v,  Tolar, 
162  Ky.  50.  171  SW  1009;  Chesapeake, 
etc.,  R.  Co.  V.  Robinson,  186  Ky.  8B0, 
123  SW  308. 

Md.— New  York,  etc.,  R.  Co.  v. 
Coulbouri),  69  Md.  360,  16  A  208,  9 
AmSR  430.  1  LRA  641. 

Mass. — Krock  v.  Boston  El.  R,  Co., 
214  Mass.  398,  101  NB  968;  Garland 
V.  Boston  El.  R.  Co.,  210  Mass.  4BS, 
97  NE  97;  Comerford  v.  New  York, 
etc..  R.  Co.,  181  Mass.  628.  63  NE 
936. 

Miss. — King  V.  Yazoo,  etc.,  R.  Co., 
87  Miss.  270.  39  S  810. 

Mo. — Kelly  V.  Hannibal,  etc.,  R. 
Co..  70  Mo.  604;  Hays  v.  Metropolitan 
St.  R.  Co.,  182  Mo.  A,  393,  170  SW 
414;  Barnett  v.  Metropolitan  St.  R. 
Co..  138  Mo.  A.  192,  120  SW  780: 
Scamell  v.  St.  Louis  Transit  Co.,  103 
Uo.  A.  504.  77  SW  1021. 

N.  H. — Kambour  v.  Boston,  etc., 
R.  Co.,  77  N.  H.  38,  86  A  624.  45  LRA 
NS  1188. 

N.  J. — Kramer  v.  Delaware,  etc..  R, 
Co..  79  N.  J.  L.  161.  74  A  256. 

N.  Y. — Buchflr  v.  New  York  Cent., 
etc.,  R.  Co..  98  N.  Y.  128;  Armstronsr 
V.  New  York  Cent,  etc.,  R.  Co..  SS 
Barb.  437  [afE  64  N.  Y.  635  .mem]; 
Blelchman  v.  Coney  Island,  etc..  R. 
Co.,  130  NYS  695;  Quln  v.  Man- 
hattan R.  Co.,  7  NYSt  252. 

N.  C. — ^Kearney  v.  Seaboard  Air 
Line  R.  Co..  168  N.  a  621.  74  SB  698. 

Okl- — St.  Louts,  etc.,  B.  Co.  v.  Isen- 
bergr,  160  P  123. 

Or. — Smltaon  v.  Southern  Pac.  Co.. 
37  Or-  74.  60  P  907. 

Pa. — Legsett  v.  Western  New 
York,  etc.,  R.  Co..  143  Pa.  39,  21  A 
996;  Enches  v.  New  York,  etc.,  R.  Co.. 
13S  Pa,  194.  19  A  939;  Delaware,  etc.. 
Canal  Co.  v.  Webster,  8  Pa.  Cas.  280, 
6  A  841. 

S.  C. — ^Yarboroueh  v.  Columbia  R.. 
etc.,  Co..  100  S.  C.  33.  84  SE  308. 

Tex. — Ft.  Worth,  etc.,  R.  Co.  v. 
Taylor.  (Civ.  A.)  163  SW  356;  Huch- 
Ingson  V.  Texas  Cetit.  R.  Co..  66  Tex. 
Civ.  A.  229,  118  SW  1123;  Gist  v. 
International,  etc.,  R.  Co.,  OClv.  A.) 
102  SW  457:  St.  Louis  Southwestern 
R.  Co.  V.  Hfrhnote,  (Civ.  A.)  84  SW 
866  frev  on  other  STounde  99  Tex. 
23.  86  SW  923]. 

"  Va. — Thompson  v.  Norfolk,  etc., 
Tract.  Co..  109  Va.  733,  64  SE  963. 

Wis. — Walters  v.  Chicago,  etc.,  R. 
Co..  113  Wis.  367,  89  NW  140, 

Wyo.— Chicago,  etc..  R.  Co.  v. 
Lampman,  18  Wyo.  106.  104  P  538, 
26  LRANS  217,  AnnCasl912C  788. 

See  also  supra  SS  1601-1606. 

[a]  DlreotloBi  of  vrnvloj—. — 
Where  the  passenger  left  tne  train 
while  In  motion,  and  there  was  some 
evidence  to  show  that  the  conductor 
had  either  told  the  passenger  to  get 
otF  or  given  him  to  understand  that 
he  could  get  off  In  safety,  it  was 
for  the  Jury  to  say  whether  any 
such  directions  were  given  by  the 
conductor  as  authorized  the  passen- 
ger to  get  oft  or  made  him  charge- 
able with  contributory  negligence  for 
so  doing.  Bucher  v.  New  York  Cent., 
etc.,  R.  Co..  98  N.  Y.  128. 

83.  Ala. — Southern  R.  Co.  v.  Bur- 
gess. 143  Ala.  364,  42  S  86. 

Ga. — Atkinson  v.  Kennedy,  IS  Ga. 
A.  273.  79  SE  84. 

Md. — Baltimore,  etc..  R.  Co.  v. 
Jean,  98  Md.  646.  57  A  540. 

Mich. — Smith  v.  Detroit  United  R. 
Co..  155  Mich.  460.  119  NW  640:  Lucas 
V.  Marquette  City,  etc.,  R.  Co.,  136 
Mich.  142.  98  NW  980. 

Mo. —  WentB  V.  Chica^.  etc.,  R. 
Co.,  259  Mo.  460.-  168  SW  1166,  Ann 
Casl9ieB  317. 

Nebr. — Otto  v.  Chicago,  etc.,  R.  Co., 
87  Nehr.  503,  127  NW  867,  188  Am 
SR  496,  31  LRANS  632. 

N.  Y.— Walford  v.  New  York  Cent, 
etc.  R.  Co.,  118  App.  Dlv.  668,  lOS 


NYS  1008  [aff  191  N.  Y.  664  mem, 
85  NE  1118  mem];  Olllespie  v.  Yon- 
kers  R.  Co..  87  App.  Dlv.  ^8,  88  NYS 
1043. 

Pa. — ^Walters  v.  Philadelphia,  etc., 
R.  Co.,  239  Pa.  492.  86  A  1021. 

R.  I. — Boss  v.  Providence,  etc.,  R. 
Co..  15  R.  I.  149,  1  A  9. 

Tenn. — East  Tennessee,  etc,  K.  Co. 
v.  Conner,  15  Lea  254. 

Tex. — Texas,  etc.,  R.  Co.  v,  Garcia, 
62  Tex.  286. 

Wis. — Wolf  V.  Chicago,  etc.,  R  Co., 
131  Wis.  335.  Ill  NW  614. 

Eng. — Bridges  v.  North  London  R. 
Co.,  L.  R.  7  H.  L.  213.  - 

See  also  supra  9  1500. 

[al  After  umonnccment  of  ata- 
tlon*— In  most  cases  where  a  train 
comes  to  a  stop  after  a  station  is  an- 
nounced, and  a  passenger  is  Injured 
in  alighting  at  that  place,  the  ques- 
tion as  to  whether  he  was  Induced  by 
the  announcement  to  believe  that  be 
had  arrived  at  his  destination,  and 
whether  he  exercised  due  care  in 
alighting,  are  questions  for  the  jUry. 
McGee  v.  Missouri  Pac.  R.  Co..  92 
Mo.  208.  4  SW  739,  1  AmSR  706; 
Wentz  V.  Chicago,  etc.,  R.  Co.,  259  Mo. 
450,  168  SW  1166,  AnnCas  1916B  317 
(holding  that,  where  a  train  stopped 
at  a  crossing  about  a  quarter  of  a 
mile  from  the  Station,  and  immedi- 
ately before,  an  employee  had  an> 
nounced  the  name  of  the  station  and 
twenty  minutes  for  supper,  and  pro- 
ceeded to  open  the  car  doors  ana  to 
lift  the  trap  leading  to  the  ground  so 
that  passengers  could  alight,  a  pas- 
senger alighting  was  not  negllgftnt  as 
a  matter  of  law);  Taber  v.  Delaware, 
etc.,  R.  Co.,  71  N.  Y.  489:  Wolford  v. 
New  York  Cent.,  etc,  R.  Co.,  118  App. 
Dlv.  663.  102  NYS  1008  [aff  191  N.  f . 
564  mem,  86  NE  1118  mem];  Elast 
Tennessee,  etc..  R.  Co.  v.  Conner,  15 
Lea  (Tenn.)  254;  Texas,  etc..  R.  Co. 
V.  Garcia,  62  Tex.  286;  Bridges  v. 
North  London  R.  Co..  L.  R.  7  H-  L. 
218.    See  also  supra  S  1361. 

88>  Cal. — Hodges  v.  Southern  Pac. 
Co.,  I  Cal,  A.  8077  86  P  680  (alighting 
on  the  side  away  from  the  station); 
Murphey  v.  Soutnern  Pac.  Co.,  2  Cal. 
A.  275.  83  P  299. 

D.  C. — Great  Palls,  etc.,  R.  Co.  v. 
Hill.  34  App.  304. 

Mo. — Layne  v.  Chicago,  etc,  R  Co., 
175  Mo.  A.  34.  167  SW  860. 

Pa. — Roberts  v.  Pennsylvania  R. 
Co..  288  Pa.  404.  86  A  284,  AnnCas 
1914C  602  and  note. 

Wash.— Elliott  v.  Seattle,  etc.,  R. 
Co..  68  Wash.  129,  122  P  614,  39  LRA 
NS  608;  Owen  v.  Washington,  etc.,  R. 
Co..  29  Wash.  207.  69  P  767. 

See  also  supra  B  1499. 

84.  U.  S.— New  York,  etc.,  R.  Co. 
V.  Kllby.  283  Fed.  262.  147  CCA  268 
(plAcinK  the  hand  on  the  faceplates 
of  the  connecting  vestibules). 

Ala. — Louisville,  etc..  R.  Co.  v. 
Mulder,  42  S  742  (placing  the  hand 
on  the  door  Jamb);  Birmingham  R. 
Light,  etc.,  Co.  V.  Bynum,  139  Ala. 
389.  36  S  736. 

III. — Barnes  v.  Danville  St  R.,  etc.. 
Co..  236  111.  666.  86  NE  921,  126  Am 
SR  237. 

Ind. — Cleveland,  etc.,  R.  Co.  v. 
Hadlcy,  40  Ind.  A.  731.  82  NE  1025 
[aff  170  Ind.  204.  82  NE  1025,  84  NE 
13.  16  LRANS  527.  16  AnnCas  1]. 

Iowa. — Newman  v.  Chicago,  etc..  R. 
Co..  154  Iowa  72,  134  NW  585. 

Kan. — Leslie  v.  Atchison,  etc..  R. 
Co..  82  Kan.  152.  107  P  766,  27  LRA 
NS  646  (cattle  shipper). 

Ky. — Adams  v.  Louisville,  etc.,  R 
Co..  134  Ky.  620,  121  SW  419,  185 
AmSR  425,  21  AnnCas  821;  Cincin- 
nati, etc..  R.  Co.  T.  Lorton.  110  SW 
857.  83  KyL  689;  South  Co\-lnRton, 
etc.,  R.  Co.  V.  smith,  86  SW  970,  27 
KyL  811;  Illinois  Cent  R.  Co.  v. 
Crady.  6»  SW  706.  24  KyL  643. 

Md. — Jones  v.  United  R.,  etc.,  Co., 


99  Md.  64.  67  A  620. 

Mass. — Lockwood  v.  Boston  EI.  R. 
Co.,  200  Mass.  687.  86  NE  984,  22 
LRANS  488. 

Minn. — Simonds  v,  Minneapolis, 
etc.,  R.  Co..  87  Minn.  408.  92  NW  409. 

Mo. — ^Taylor  v.  Wabash  R.  Co.,  38 
SW  304,  42  LRA  110. 

Pa. — Fern  v.  Pennsylvania  R.  Co., 
260  Fa.  487,  96  A  690;  Burns  v.  Penn- 
sylvania R.  Co..  233  Pa.  804,  82  A 
246.  AnnCa.sl913B  811;  Hess  v.  Balti- 
more, etc..  R.  Co.,  28  Pa.  Super.  220. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Battle, 
(Civ.  A.)  169  SW  1048;  Hardin  v.  Ft 
Worth,  etc..  R  Co..  (Civ.  A.)  100  SW 
995;  Texas,  etc..  R.  Co.  v.  Rea,  27 
Tex.  Civ.  A.  549.  65  SW  1115. 

Va. — Virginian  R.  Co.  v.  Bell.  115 
Va.  429.  79  SE  396.  AnnCa8l915A  804. 

W.  Va.— Normile  v.  Wheeling 
Tract.  Co..  57  W.  Va.  132,  49  SB  1030. 
68  LRA  901. 

See  also  supra  S  1607. 

[a)  Flaolng  arm  on  sUl  of  opea 
wlndoWf^Whether  a  female  pas- 
senger who  was  an  Inexperienced 
traveler  was  guilty  of  contributory 
negligence  In  placing  her  arm  on  the 
sill  of  an  open  window  of  the  car 
after  the  window  had  twice  fallen  tn 
her  presence,  and  had  been  raised  by 
other  passengers  for  her  accommo- 
dation, is  a  question  for  the  Jury. 
Cincinnati,  etc..  R.  Co.  v.  Lorton.  110 
SW  857.  33  KyL  689. 

fb]  xrot  leavlag  car  Immedlateir 
after  ooIUsIoil. — In  an  action  for  In- 
juries to  a  street  car  passenger  in  a 
collision  between  a  railroad  engine 
and  a  street  car  which  had  become 
stalled  on  a  crossing,  whether  plain- 
tiff was  negligent  in  not  Immediately 
leaving  the  car  Is  for  the  Jury. 
Barnes  v.  Danville  St.  R.,  etc..  Co.. 
235  111.  666.  86  NE  921.  126  AmSR 
237. 

86.  Ala. — Southern  R  Co.  v.  Hund- 
ley, 151  Ala.  378,  44  S  196;  Sweet  v. 
Birmingham  R.,  etc..  Co.,  136  Ala. 
1««.  33  S  886. 

Ind. — Wabash  River  Tract  Co.  v. 
Baker,  167  Ind.  262.  78  NE  196;  Pub- 
lic Utilities  Co.  v.  Cosby.  60  Ind. 
A.  252.  110  NE  576;  Cincinnati,  etc., 
R.  Co.  v.  Revalee,  17  Ind.  A,  657,  46 
NE  362. 

Mass. — Cutts  V.  Boston  El.  R.  Co., 
202  Mass.  450.  89  NE  21. 

S.  C. — Yarborough  v.  Columbia  R., 
etc.,  Co.,  100  S.  C.  38.  84  SE  308; 
Davis  V.  Atlanta,  etc..  Air  Line  R. 
Co.,  83  S.  C.  66,  64  SE  1016. 

Tex. —  Houston,  etc.,  R.  Co.  v. 
Harris.  103  Tex.  422,  128  SW  897  [aff 
(Civ.  A.)  120  SW  5001:  Houston,  etc.. 
R.  Co.  v.  Johnson.  (Cfv.  A.)  103  SW 
239. 

See  also  supra  S  1497. 

88.  Babcock  v.  Los  Angeles  Tract. 
Co..  128  Cal.  173,  60  P  780;  Daniels 
v.  St.  Louis,  etc..  R.  Co..  (Mo.  A.) 
181  SW  599;  Whltaker  v.  Staten 
Island  Midland  R.  Co..  72  App.  Div. 
468.  76  NYS  548;  Murphy  v.  Union  R. 
Co..  47  Misc.  672,  94  NYS  360.  See 
alfo  supra  |  1497. 

87.  Ark. — St.  Louis  Southwestern 
R.  Co.  v.  Wyman.  119  Ark.  630.  178 
SW  423:  St  Louis,  etc.,  R.  Co.  v. 
Gllbreath.  .87  Ark.  572.  113  SW  200 
(standing  in  the  caboose), 

Ga. — Gardner  v.  Wayrross  Alr- 
Llnc  R.  Co.,  97  Ga.  482,  25  SB  834, 
54  AmSR  436. 

Ind. — Cleveland,  etc,  R.  Co.  v.  Col- 
son.  51  Ind.  A.  226,  99  NE  433  (stand- 
ing up  Just  before  collision):  Romlne 
V.  Evansvllle.  etc.,  R.  Co.,  24  Ind,  A. 
230,  66  NE  245  <standlng  near  the 
door). 

Miss. — Yaioo,  etc.,  R.  Co.  v.  Hum- 
phrey, 88  Miss.  721,  86  S  164. 

N.  Y.— Butler  v.  New  York  (Sty 
R.  Co.,  109  App.  Div.  668.96  NYS  264. 

Soe  also  suora  I  1608. 

88.  St  I^outs,  etc.,  R.  Co.  V.  Rich- 
ardson, 87  Ark.  101.  112  SW  212 
(leaving  his  seat  and  going  <ai  the 
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firom  one  oar  to  another;''  or  in  projecting  his  am, 
htMi,  or  other  parts  of  his  body  beyond  the  side 
of  the  ear;'*'  or  in  riding  in  a  dangerous  or  improiwr 
place such  as  in  a  oar  not  intended  for  pas- 
aengers,"  or  on  the  platform^  or  mnning  board,  or 
steps  of  the  ear." 

Acts  in  emergendM.  Whether  in  a  ease  of  emer- 
gency the  apprehension  of  duller  was  such  as  rea- 
sonably to  cause  alarm  to  the  passenger,**  and 
whether  or  not  he  acted  with  due  care  in  the  emer- 
gency,^' are  ordinarily  questions  for  the  jury  under 


the  circumstances  of  the  ease. 

[$  1523]  (3)  Elevator  Oaaes.  In  an  action  to 
recover  damages  for  injury  or  death  oeeuioned  by 
the  use  of  defeetive  maohinezy  in  an  elevator,  or 
by  the  negligence  of  the  condactor  thereof  in  its 
operation,  the  question  whether  or  not  the  passenger 
was  guilty  of  negligence  which  contributed  to  his 
injury  or  death  is  usually  one  of  fact  for  the  deter- 
mination of  the  jury,  under  the  court's  instructions 
as  to  what  constitutes  contributory  n^ligenee;^  but 


back  platform  of  th«  caboose):  Gll- 
key  V.  Waverl7,  etc.,  Tract.  Co.,  240 
Pa.  628,  87  A  8B1.  See  also  supra 
I  1509. 

89.  St.  Louis,  etc.,  H.  Co.  v.  Left- 
wich,  117  Fed.  127,  64  CCA  1;  Chi- 
caero  City  R.  Co.  v.  McCaughna,  218 
111.  202.  74  NE  819  taff  117  111.  A. 
638]  (pursuant  to  direction  of  the 
conductor).    See  alBO  supra  I  1609. 

la]  ThUM  the  question  whether  a 
passenger  who  had  Just  boarded  a 
smoking  car  and  was  passing 
through  that  car  to  the  next  coach 
In  the  rear,  where  he  Intended  to 
ride,  was  gutlty  of  contributory  neg- 
ligence, where  he  grasped  the  rail- 
ings on  the  steps  of  the  platform 
and  stepped  down  on  the  upper  step 
for  the  purpose  of  spitting.  Is  a 
question  for  the  jury.  St.  Loulfl, 
etc.,  R.  Co.  V.  Leftwlch,  117  Fed.  127, 
B4  CCA  1. 

Mu  Md. — Pittsburg,  etc.,  R.  Co.  v. 
Andrews.  89  Md.  829,  17  AmR  668. 

Mo. — Gardner  v.  Metropolitan  St. 
R.  Co.,  223  Mo.  889.  122  SW  1068,  18 
AnnCas  1166:  Larrance  v.  Missouri 
Pac.  R,  Co..  141  Mo.  A.  388,  125  SW 
649. 

K.  J. — ■  Kuttner  v.  New  Jersey 
Cent.  R.  Co.,  80  N.  J.  L.  11,  77  A  470 
(afr  81  N.  J.  Ij.  781,  80  A  1136]. 

N.  T. —  Goller  v.  Fonda,  etc..  R. 
Co.,  110  App.  Dlv.  620.  96  NTS  48S. 

Pa. —  Goorin  v.  Allegheny  Tract. 
Co.,  179  Pa.  327,  36  A  207. 

Tex. — Boldt  V.  San  Antonio  Tract. 
Co.,  (Civ.  A.)  148-  SW  831. 

See  also  supra  S  1510. 

91.  St.  Louis,  etc.,  R.  Co.  v. 
Kitchen.  98  Ark.  607.  136  SW  970, 
60  LRANS  828  (top  of  a  freight 
car);  Shields  v.  Minneapolis,  etc.. 
Electric  Tract.  Co^  124  Minn.  327, 
144  NW  1092,  60  LRANS  49:  Schultz 
V.  Minneapolis,  etc.,  R.  Co..  123  Minn. 
406,  148  NW  1181  (cupola  of  the 
cabooaei):  Wagner  t.  Mlsaouri  Pac. 
R.  Co..  97  Mo.  512.  10  SW  486,  8 
IiRA  166;  Mitchell  Chicago,  etc., 
R.  Co.,  182  Mo.  A.  143,  112  SW  291 

i sitting  on  a  trunk  near  an  open  side 
oor).   See  also  supra  j  1'611. 
M.  Ark. — St.  X^uls,  etc.,  R.  Co.  v. 
Irfiyd,  106  Ark.  340.  160  SW  864. 

Oa. — Gardner  v.  Waycross  Alr- 
Lilne  R.  Co.,  87  Oa.  482,  25  SE  884,  64 
AmSR  486. 

111. — Illinois  Cent.  R,  Co.  T.  Jen- 
nings, 21?  111.  140.  76  NB  467  [rev 
lia  111.  A.  3171. 

Iowa. — ^Davls  v.  Iowa  Cent,  R.  Co., 
147  Iowa  591.  124  NW  763  (In  the 
baggage  car). 

N.  T. — Webster  v.  Rome,  etc,  R. 
Co.,  40  Hun  161  [aff  116  N.  T.  112, 
21  NE  725]. 

See  also  supra  !  1612. 
[a]  Biding  on  engine;  waiver  of 
provision  as  to  rldliur  In  eabooss^— 
Where  a  conductor  had  ho  express 
authority  to  waive  a  provision  of  a 
shipper's  contract  requiring  him  to 
ride  in  the  caboose,  or  to  Invite  per- 
sons to  ride  on  the  engine,  the  ques- 
tion whether  the  conductor's  invita- 
tion to  a  shipper  to  ride  on  the  en- 
gine was  a  waiver  of  the  provision 
of  the  contract  requiring  him  to  ride 
in  the  caboose  wae  one  of  fact  for 
the  Jury.  Illinois  Cent.  R.  Co.  v. 
Jennings.  217  III.  140,  76  NE  467 
(rev  119  111.  A.  8171. 

93.  U.  S. — Texas,  etc.,  R.  Co.  v. 
Lacey.  186  Fed.  225,  107  CCA  331; 
Pennsylvania  Co.  v.  Paul,  126  Fed. 
167,  62  CCA  136. 


Ala.—  Southern  R.  Co.  v.  Hayes. 
69  &  641;  Central  of  (Seorgla  R.  Co. 
v.  Brown,  165  Ala.  498.  61  S  666. 

Ark. —  Chicago,  etc,  R.  Co.  v.  Lin- 
dahl,  102  Ark.  538,  146  SW  191, 
AnnCa8l914A  561  and  note;  Pres- 
cott,  etc,  R.  Co.  v.  Smith,  70  Ark. 
179.  67  SW  865. 

Cal. —  Kelly  v.  Santa  Barbara 
Cons.  R.  Co.,  171  Cal.  416,  158  F  908; 
Holloway  v.  Pasadena,  etc.,  R.  Co., 
130  Cal.  177.  62  P  478. 

D.  C, — Capital  Tract,  Co.  v.  Brown. 

29  App.  473,  12  LRANS  881  and 
note,  10  AnnCas  813  and  note. 

111. — Peterson  v.  Elgin,  etc..  Tract. 
Co.,  238  111.  403,  87  NE  346  [atC  142 
111,-  A.  84];  Alton  R.,  etc,  Co.  v. 
Webb,  219  111.  568.  7<  NE  687  [all 
119  111.  A.  7511. 

Ind. — Union  Tract.  Co.  v.  Sullivan, 
38  Ind.  A.  618.  76  NE  116;  Terre 
Haute  Electric  R,  Co,  v,  Lauer,  21 
Ind.  A.  466,  62  NE  703. 

Ky. —  Louisville,  etc.  R.  Co.  v. 
Massle,  138  Ky.  449,  128  SW  380. 

Me. —  Blair  v.  Lewlston,  etc,  R, 
Co,.  110  Me.  235,  85  A  792. 

Mass. —  Walsh  v.  Boston  El.  R. 
Co.,  222  Mass.  276,  110  NE  278;  Dal- 
ton  V,  Boston  El.  R.  Co.,  217  Mass. 
66,  104  NE  881;  Rand  V.  Boston  El. 
R.  Co.,  198  Mass.  669,  84  NE  841; 
Pomeroy  v.  Boston,  etc.,  R.  Co.,  198 
Mass.  507,  79  NE  764. 

Mo. —  Allen  v.  St.  Louis  Transit 
Co.,  183  Mo.  411.  81  SW  1142. 

Mont — Previslch  v.  Butte  Electric 
R.  Co..  47  Mont.  170,  181  P  26. 

N.  J. — Trussell  v.  Morris  County 
Tract.  Co..  79  N.  J.  L.  633,  77  A  536, 

30  LRANS  351;  Wheeler  v.  South 
Orange,  etc..  Tract.  Co.,  70  N.  J.  L. 
726.  58  A  927. 

N.  Y. — Ward  v.  International  R. 
Co.,  206  N.  Y.  S3,  99  NE  262,  AnnCas 
1914A  1170  and  note  frev  140  App. 
Dlv.  938,  126  NTS  1149]. 

Pa, — Elmer  v.  Pittsburg  R.  Co., 
261  Pa.  606.  96  A  1064;  (Soehring  v. 
Beaver  Valley  Tract  Co.,  222  Pa. 
600,  72  A  269;  Abel  v,  Northampton 
Tract  Co.,  212  Pa.  829.  61  A  916; 
Oermantown  Pass.  R.  Co.  v.  Wal- 
ling, 97  Pa.  66,  39  AmR  796  note; 
Plldlah  V.  Pittsburg  R.  Co.,  61  Pa. 
Super.  196;  Renney  v.  Webster,  etc. 
R.  Co.,  60  Pa.  Super.  679. 

S.  C. — Brlce  v.  Southern  R.  Co.,  86 
S.  C.  216.  67  SE  243.  27  LRANS  768. 

Tex, —  Gulf,  etc.,  R.  Co.  v.  Frank- 
lin. (Civ.  A.)  156  SW  653;  Moore  v. 
Northern  Texas  Tract.  Co.,  41  Tex. 
Civ.  A  683,  96  SW  662;  Williams  v. 
International,  etc,  H.  Co.,  28  Tex. 
Civ.  A.  503.  67  SW  1086;  Ft.  Worth 
etc,  R.  Co.  v.  Rogers,  24  Tex.  Civ. 
A.  382,  60  SW  61. 

Wis. —  Miller  v.  Chicago,  etc,  R. 
Co..  135  Wis.  247,  115  NW  794,  128 
AmSR  1021.  17  LRANS  168. 

See  also  supra  )]  1513,  1614. 

[a]  ror  Instsnoe,  (1)  the  ques- 
tion whether  a  passenger  In  a  street 
car  la  negligent  in  giving  his  seat 
to  a  woman,  and  riding  on  the  plat- 
form, at  the  general  request  of  the 
conductor,  is  for  the  jury.  Terre 
Haute  Electric  R,  Co.  v.  Lauer.  21 
Ind.  A.  466,  52  NE  708.  <2>  Where  the 
passenger's  ticket  was  trood  only  for 
a  certain  train,  and  the  evidence  was 
conflicting  as  to  whether  the  rail- 
road company  provided  sufficient 
train  sections  and  sufflcient  car- 
riages for  the  accommodation  of  the 
crowd,  the  question  of  contributory 
'  negligence  in  riding  on  the  platform 


was  properly  submitted  to  the  Jury. 
Pennsylvania  Co.  v.  F«.ul,  12$  Fed. 
167,  62  CCA  185. 

94.  Prescott  etc.,  R.  Co.  v,  Mor- 
ris. 92  Ark.  366,  123  SW  892;  West- 
ern Maryland  R.  Co.  v.  Herold.  74 
Md.  510,  22  A  328.  14  LAA  76:  Uan- 
non  v.  Camden  Interotatfl  R.  Co^  66 
W.  Va.  564.  49  SB  460.  See  also 
supra  8  1486. 

96.  Cat. — Green  v.  Pacific  Lum- 
ber Co.,  130  Cal.  436,  62  P  747. 

D.  C— Guenther  v.  Metropolitan  R. 
Co.,  23  App.  498. 

Mass.— -Steverman  v.  Boston  Kl.  R. 
Co..  205  Mass.  608.  91  NE  919. 

Mo. — Scott  V.  Metropolitan  St  R. 
Co.,  188  Mo.  A.  196,  120  SW  131. 

N.  Y. — Robson  v.  Nassau  Electric 
R.  Co.,  80  App.  Dlv.  301,  80  KYS  698. 

Tex. — Williams  v.  Galveston,  etc, 
R.  Co.,  34  Tex.  Civ.  A  146,  78  SW 
45. 

See  also  supra  i  1485. 

[a]  lUwtrfttlona^(l)  Whether  a 
passenger  on  a  train,  who,  when  a 
collision  with  another  train  seemed 
certain,  jumped  from  the  car,  and, 
falling  face  downward  on  the  track, 
where  danger  from  the  cars  sttll 
threatened  her,  rolled  from  the  track, 
and  In  doing  bo  was  carried  down  an 
embankment,  was  guilty  of  contribu- 
tory negligence,  is  a  question  for  the 
Jury.  Orem  v.  Pacinc  Lumber  Co.. 
130  Cal.  435,  62  P  747.  (2)  Where  an 
explosion  occurred  beneath  the  floor 
of  an  electric  car,  accompanied  by  an 
outburst  of  flame  which  set  fire  to 
the  dress  of  a  female  passenger, 
whether  she  was  guilty  of^ contribu- 
tory negligence  In  overestimating 
the  danger  and  Injuring  herself  by 
suddenly  Jumping  to  one  side  is  a 
question  for  the  Jury,  althou^  the 
evidence  shows  that  If  she  had  re- 
mained In  her  scat  she  would  have 
suffered  no  Injury.  Steverman  v. 
Boston  El.  R.  Co.,  206  Mass.  608.  91 
NE  919. 

96.  U.  S. — Oregon  Co.  v.  Itoe,  176 
Fed.  716,  100  CCA  269. 

Ala. — Morgan  v.  Saks,  143  Ala.  139, 
38  S  848. 

Cal. — Hillebrand  v.  Standard  Bis- 
cuit Co.,  189  Cal.  288;  73  P  163. 

III. — Masonic  Fraternity  Temple 
Assoc.  V.  Collins,  210  111.  482,  71  NE 
396  [atr  110  111.  A.  604];  Chicago 
Exch.  Bldg.  Co.  V.  Nelson,  197  ill. 
834,  64  NB  369  [aff  98  111,  A.  189]. 

Iowa, — Wllsey  v,  Jewett,  122  Iowa 
816.  98  NW  114. 

Ky.— H.  B.  PhlUipB  Co.  v.  Pruitt 
82  SW  628,  26  KyL  831  (falling  Into 
an  elevator  shaft  through  the  open 
door). 

Mass. — Sullivan     v.     Marin,  176 
Mass.   422,   66  NE  600;  Stewart 
Harvard  College,  12  Allen  68. 

Mich. — Burgess  v.  Stowe,  184  Mich. 
204.  96  NW  29. 

Mo. — Howard  v.  Scarrltt  Eat.  Co., 
161  Mo.  A.  662,  144  SW  186  (contrib- 
utory negligence  of  the  parents  rela- 
tive to  a  child  falling  from  an  ele- 
vator). 

N.  Y, — Gray  v.  Slegel-Cooper  Co., 
187  N.  Y.  376,  80  NE  201;  Meng  v. 
Emigrant  Industrial  Sav.  Bank,  169 
App.  Dlv.  27.  154  NYS  509:  Wilcox  v. 
Rochester,  114  App.  Dlv.  734,  99  NYS 
1020  frev  on  other  grounds  190  N.  Y. 
137,  82  NE  1119.  13  LRANS  741,  13 
AnnCas  7691;  Weiss  v.  Jenkins,  S9 
App.  Dlv.  667,  67  NTS  708. 

R.  I. — Blackwell  v.  CVGorman  Co^ 
22  R.  I.  638,  49  A  28. 

Tenn. — Southern  Bldg.,  etc.,  Assoc 
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under  some  eircoinstanees  it  becomes  solely  a  ques- 
tion of  lav,  as  where  there  is  no  dispute  as  to  the 
faets,  and  where  the  passen^r  pursued  a  course  of 
conduct  contributing  to  his  injury  which,  under  the 
circumstances,  evinced  such  a  careless  disregard  for 
his  safety  as  to  constitute  contributory  n^l^nee 
per  se." 

[i  1524]  b.  Instmctioiu— (1)  In  QmnaV  In- 
structions on  the  question  of  a  passenger's  con- 


tributory neg%ence  are  eontroUed  b;^  the  general 
rules  applicable  to  instructions  in  civil  actions,*" 
particularly  in  actions  for  negligence.^  Thus  the 
court  in  its  instructions  on  such  question  should 
expressly  and  explicitly  charge  the  law  of  contribu- 
tory n^i'ligence  and  point  out  its  application  to  the 
facts  of  the  particular  case;'  and,  although  instrne- 
tions  which  cover  the  question  generally  are  ordi- 
narily sufficient  unless  special  instructions  are 


V.  Lawson,  97  Tenn.  S67,  37  SW  86, 
B6  AmSR  804. 

Wash. — Perrault  v.  Emporium 
Dept.  Stoce  Co.,  71  Wash.  623,  128  P 
lOO. 

Wis. — Ferguson  v.  Truax,  136  Wis, 
637.  118  NW  2B1. 

[a]  Kvppliir  Into  ilian^Whether 

a  customer  In  a  store,  who  was  di- 
rected by  the  proprietor  to  take  the 
elevator,  and  In  response  to  such  di- 
rection walked  rapidly  in  a  dim  light 
to  the  open  door  of  the  elevator 
shaft,  and  without  stopping  to  see 
that  the  elevator  was  not  In  place 
stepped  Into  the  shaft  and  fell  was 
guilty  of  contributory  negligence 
Is  a  question  for  the  fury.  Morgan 
V.  Saks,  143  Ala.  139.  33  S  848. 

9T.  Colo. — Mau  v.  Horse,  3  Colo. 
A.  359.  83  P  283. 

111. — Beidler  v.  Branahaw,  200  111. 
426,  65  NE  1086  [rev  102  111.  A.  187]; 
Green  v.  Young  Men's  Christian  As- 
soc., 66  111.  A.  459. 

Mass. — Ramsdell  v.  Jordan,  168 
Mass.  505,  47  244. 

Nebr. — Knapp  v.  Jones,  BO  Nebr. 
490.  70  NW  19. 

N.  Y.— Gulchard  v.  New,  9  App. 
Dlv.  485,  41  NYS  466. 

Or. — MajBsey  v.  Seller,  4E  Or.  267, 
77  P  397. 

Wis. — Bremer  v.  Pleles,  121  Wis. 
61.  98  A  945. 

98.  See  also  supra  {1  1474-1479. 

99.  See  generally  Trial  {38  Cyc 
1594]. 

1.  See  Negligence  (29  Cyc  «44, 
64S,  647,  652  el  seqi. 

a.  Ala. — TannehlU  v.  Birmingham 
R.,  etc..  Co.,  177  Ala.  297,  58  S  f9B. 

D.  C. — Dixon  v.  Oreat  Falls,  etc., 
R.  Co.,  43  App.  206. 

Ind. — ^Abney  v.  Indiana  Union 
Tract.  Co.,  41  Ind.  A.  5S,  8S  NE  3S7. 

Ky.— Illinois  Cent.  R.  Co.  v.'  Jolly, 
117  Ky.  632,  78  SW  476,  25  KyL  1736, 
4  AnnCas  748. 

Mo. — WUlmott  V.  Corrlgan  Cons. 
St.  R.  Co.,  106  Mo.  636,  17  SW  490. 

Tel. — Houston,  etc,  R.  Co.  v. 
Easton.  44  Tex.  Civ.  A.  96,  97  SW 
833:  Missouri,  etc.,  R.  Co.  v.  Wolf, 
40  Tex.  Civ.  A.  381,  89  SW  778:  St. 
Louts  Southwestern  R.  Co.  v.  Mas- 
say.  (Civ.  A.)  76  SW  686;  Interna- 
tional, etc.,  R.  Co.  V.  Williams,  20 
Tex.  Civ.  A.  687,  50  SW  732. 

Va,— Virginian  R.  Co.  v.  Bell,  116 
Va.  429,  79  SE  896.  AnnC&Bl916A  804. 

[a]  Xnstraottoiu  beld  not  evrone- 
ons,  or  held  Improperly  refused  i  (1) 
Winfrey  v.  Missouri,  etc.,  R.  Co.,  194 
Fed.  808,  114  CCA  218:  Lehigh  Valley 
R.  Co.  V.  Dupont.  128  Fed.  840,  64  CCA 
478;  St.  Louis,  etc.^.  Co,  v.  Cleere, 
76  Ark.  377,  88  SW  995;  Seaboard 
Air-Line  R.  Co.  v.  Andrews,  140  Qa. 
254.  78  SB  925,  AnnCaal914D  165  (in- 
structions held  to  Bufflclently  charge 
the  common-law  doctrine  [Incorpo- 
rated in  Civ.  Code  (1910)  i  4426] 
which  prevents  a  plaintiff  from  re- 
covering if  by  ordinary  care  be  could 
have  avoided  the  consequences  of  de- 
fendant's negligence);  Terre  Haute, 
etc..  Tract.  Co.  v.  Hunter,  (Ind.  A.) 
Ill  NE  344;  Terre  Haute,  etc..  Tract. 
Co.  v.  Prischman,  67  Ind.  A.  452,  107 
NE  296;  Matthleson  v.  Burlington, 
etc.,  R.  Co..  125  Iowa  90,  100  NW  51; 
Davis  v.  Metropolitan  St.  R.  Co..  (Mo. 
A.)  177  SW  1097;  St.  Louis  South- 
western R.  Co.  V.  Qresham,  (Tex.) 
167  aw  724  [aff  (Civ.  A.)  140  SW 
485 J:  El  Paso  Electric  R.  Co.  v.  Kltt. 
(Tex.  Civ.  A.)  H  SW  587;  WUllama 
V.  Galveston,  etc.,  R.  Co.,  34  Tex.  Clv. 
A.  146,  78  SW  46.  (2)  As  to  hoard- 
ing a  moving  train  or  car.  Magulre 
v.  St.  Louis  Transit  Co.,  103  Mo.  A. 
4S».  78  SW  888.  (3)  As  to  alighting 
from  a  movliic  train  or  car.  Terre 


Haute  Tract.,  etc,  Co.  v.  Payne,  45 
Ind.  A.  132,  89  NE  413  (holding  that 
Instructions  that  plaintiff  could  not 
recover  unless  her  attempt  to  alight 
was  in  a  careful  manner,  that  if  she 
was  guilty  of  the  slightest  negli- 
gence materially  contributing  to  ner 
Injury,  she  could  not  recover,  and 
that  If  she  was  in  a  safe  place  on 
the  car,  and  voluntarily  attempted  to 
leave  It  while  in  motion,  and  a  person 
of  ordinary  prudence  would  not  have 
attempted  to  leave  the  car  under  the 
circumstances,  then  she  could  not 
recover,  fairly  informed  the  Jury 
to  the  facts  necessary  to  constitute 
con.trlbutory  negligence);  Hutton  v. 
Metropolitan  St.  R.  Co^  166  Mo.  A. 
645.  160  SW  722;  Ft.  Worth,  etc.,  R. 
Co.  v.  Taylor,  (Tex.  Civ.  A.)  163  SW 
356;  Texas,  etc.,  R.  Co.  v.  Hall.  168 
Tex.  Civ.  A.  598,  125  SW  71.  (4)  As 
to  attempting  to  alight  at  an  Im- 
proper place.  St.  Louis,  etc..  R.  Co. 
V.  Rush,  93  Ark.  631.  123  SW  804. 
(5)  As  to  riding  In  a  dangerous  posi- 
tion. Runnells  v.  Pecos,  etc.,  R. 
Co.,  49  Tex.  Civ.  A.  160,  107  SW  647 
(holding  that  an  instruction  that  if 
plaintiff  voluntarily  and  unneces- 
sarily left  his  seat,  and  went  near 
or  on  the  platform  of  the  car  while 
the  train  was  in  motion,  and  assumed 
a  position  more  hazardous  than  in- 
side the  car,  amd  knew  or  could  have 
known  of  such  danger,  plaintiff  was 
guilty  of  contrlbutoiy  negligence, 
was  not  subject  to  objections  that 
the  proper  standard  to  fudge  the  act 
was  not  given  to  the  Jury). 

[b]  lastntetltms  held  errOBeoTU  or 
jwoperlr  reftued:  (1)  Southern  R. 
Co.  V.  Morgan,  178  Ala.  &90,  69  S  432; 
St.  Louis,  etc.,  R.  Co.  v.  Tomlinson, 
69  Ark.  489,  64  SW  847;  Newton  v. 
Seaboard  Alr-LIne  R.  Co.,  17  Ga  A. 
624,  B7  SE  908;  Indianapolis  St.  R. 
Co.  V.  Robinson,  157  Ind.  414,  61  NE 
936;  Matthleson  v.  Burlington,  etc., 
R.  Co.,  125  Iowa  90,  100  NW  51  (aa 
to  a  fall  on  a  station  platform) ; 
Hensler  v.  Stix,  113  Mo.  A.  162,  88 
SW  108  (elevator  case);  Selman  v. 
Gulf,  etc.,  R.  Co.,  (Tex.  Civ.  A.)  101 
SW  1030  (holding  that,  since  con- 
tributory negligence  consists  itf  the 
performance  of  some  negligent  act 
or  negllgentlv  omitting  to  do  some 
act  which  cooperating  with  some  act 
or  omission  of  the  defendant,  con- 
tributes to  the  injury,  the  omission 
of  the  modifier  "negligently"  In  an 
Instruction  on  that  subject,  in  a  per- 
sonal Injury  action  by  a  pasgenger. 
Is  error);  Hardin  v.  Ft.  Worth,  etc., 
R.  Co..  (Tex.  Clv.  AJ  100  SW  995; 
International,  etc..  R.  Co,  v.  An- 
chonda,  33  Tex.  Clv.  A.  24,  75  SW 
557;  Missouri,  etc.,  R.  Co.  v.  Hay,  28 
Tex.  Clv.  A.  318,  67  SW  171;  Texas, 
etc.,  R.  Co.  V.  Atchison,  (Tex.  Clv. 
A.)  54  SW  1076.  (21  As  to  hoarding 
a  train  or  car.  Abney  v.  Indiana 
Union  Tract.  Co.,  41  Ind.  A.  S3.  83 
NE  387  (holding  that,  in  an  action 
against  a  street  railroad  for  Injuries 
to  plaintiff  through  the  negligent 
starting  of  a  car  which  plaintiff  was 
attempting  to  board,  an  instruction 
under  wnlch  any  act  of  plaintiff, 
whether  negligent  or  not,  would  de- 
feat his  recovery  was  erroneous); 
Foley  v.  Detroit,  etc.,  R.  Co.,  179  Mich. 
586,  146  NW  186;  Joyce  v.  Metropoli- 
tan St.  R.  Co.,  219  Mo.  344.  116  SW 
21.  (3)  As  to  boarding  a  moving  train 
or  car.  Lobsens  v.  Metropolitan  St. 
R.  Co.,  72  App.  Dlv.  181,  76  NYS  411 
(as  applying  to  street  railroads  the 
law  appiioable  to  steam  railroads): 
TexWi  Midland  R.  Co.  v.  Ellison.  39 
Tex.  Clv.  A.  172,  87  SW  213  (holding 
that  a  passenger  who  was  guilty  of 
contributory  negligence  In  attKnpt- 


Ing  to  board  a  moving  train  at  the 
time  and  place  that  he  made  the  at- 
tempt cannot  recover  for  Injuries 
sustained,  regardless  of  whether  or 
not  he  got  off  the  train  at  a  point 
which  was  not  Intended  as  a  place 
for  passengers  to  alight,  or  whether 
or  not  he  was  guilty  of  negligence 
in  80  alighting  from  the  train,  and  a 
charge  requiring  the  Jury  to  find  all 
those  facts  conjunctively  In  order  to 
render  a  verdict  for  defendant  Is 
erroneous).  (4)  As  to  alighting  from 
a  moving  train  or  car.  GuK,  etc.,  R. 
Co.  V.  Guess.  (Tex.  Civ.  A.)  164  SW 
1060  (holding  that  the  full  test  of 
contributory  negligence  of  one  who 
Jumped  from  a  moving  train  after 
assiatlng  a  passenger  to  a  seat  is  not 
covered  by  an  Instruction  as  to 
whether,  in  Jumping,  he  failed  to  use 
ordinary  care  in  so  doing,  he  being 
negligent  In  Jumping  at  all,  If  an 
ordinarily  prudent  man  would  not 
have  Jumped  under  the  circum- 
stances); St,  Loula  Southwestern  R. 
Co.  V.  Cunmlngham,  48  Tex.  Clv.  A. 
1.  106  SW  407;  Texas  Southern  R. 
Co.  v.  Long,  35  Tex.  Civ.  A.  339,  80 
SW  114  (holding  that  It  was  error 
for  the  court,  In  affirmatively  sub- 
mitting plaintiffs  view  of  the  case 
to  the  Jury,  to  charge  them  to  find 
for  plaintiff  if  they  found  certain 
facts,  without  including  In  the  charge 
the  question  of  contributory  negll- 

fence).  (6)  As  to  riding  on  the  plat- 
orm.  Chicago  Union  Tract.  Co.  v. 
Hanthorn,  211  111.  867.  71  NB  1022 
(holding  that,  as  It  is  tiot  as  a  mat- 
ter of  law  contributory  negligence 
for  a  street  car  passenger  to  fall  to 
take  hold  of  the  ral]  or  bar  of  the 
car  while  riding  on  the  platform 
preparatory  to  alighting.  It  was 
proper  to  refuse  an  instruction,  In 
an  action  for  Injury  In  being  thrown 
off  by  the  sudden  starting  of  the  car, 
that  such  failure  of  a  passenger 
would  be  contributory  negligence) ; 
Kemp  V,  Portland  R.,  etc.,  Co..  74 
Or.  258,  HB  P  274.  (8)  As  to  riding 
on  the  footboard.  Simonton  v.  St. 
Louis  Transit  Co.,  207  Mo.  718,  106 
SW  46;  Sweeney  v.  Kansas  City 
Cable  R.  Co.,  150  Mo.  386,  51  SW  682. 
(7)  A  request  to  charge,  which  would 
make  the  ordinary  care  on  the  part 
of  a  passenger  dependent  entirely  on 
what  was  usual  with  the  carrier, 
without  reference  to  his  knowledge 
of  it.  or  the  circumstances  of  the 
particular  case.  Is  properly  refused. 
Southern  R.  Co.  v.  Cunninghara,  123 
Ga.  90,  50  SE  979. 

[c]  As  to  acts  In  suergenoUs. — 
(1)  In  an  action  for  Injuries  to  a 
street  car  passenger  who  leaped  from 
the  car  after  derailment,  an  Instruc- 
tion that.  If  plaintiff  at  the  time  he 
jumped  was  acting  under  a  reason- 
able apprehension,  that  Is  to  say,  the 
apprehension  of  a  prudent  man,  that 
under  the  circumstances  he  might  re- 
ceive an   injury,   he  would   not  be 

frullty  of  contributory  negligence  in 
umplng  from  the  car,  was  inac- 
curate. Georgia  R.,  etc.,  Co.  v.  Gllle- 
land,  133  Ga.  621.  66  SE  944.  (2)  An 
instruction  that  If,  while  the  train  on 
which  plaintiff  was  a  passenger  was 
stopped,  another  train  approached  It 
from  the  rear  so  as  to  make  It  rea- 
sonably appear  to  plaintiff  that  there 
was  imminent  danger  of  a  collision, 
and  that  from  all  the  circumstances 

Elalntitt  had  reasonable  grounds  for 
ellevfng,  and  did  actually  believe, 
that  there  was  danger  of  a  collision, 
and  that,  if  he  remained  In  the  pas- 
senger train,  he  was  In  imminent  dan- 
ger of  losing  his  /ttte  or  recqlvlnr 
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requested,^  they  must  not  be  indefinite  or  too  general/ 
The  instruction  should  include  a  proper  chazge  as  to 
the  degree  of  care  required  of  the  passenger  under 
the  circumstances,^  his  right  to  rely  on  the  exer- 


cise of  due  care  on  the  part  of  the  carrier,*  as  to 
his  negUgenee  being  the  proximate  cause  of  his  in- 
juries,  and  as  to  comparatiTe  n^ligenee,  where 


wae  Injured,  etc.,  he  was  entitled  to 
recover,  was  not  open  to  the  objec- 
tion that,  to  justify  plaintiff  in  at- 
temptlnK  to  escape  from  apparent 
danger,  he  should  actually  be  ^n  im- 
minent danger  of  losing  his  life  or 
receiving  great  bodily  injury.  Wil- 
liams V.  Galveston,  etc.,  R.  Co.,  34 
Tex.  Civ.  A.  145.  78  SW  45. 

[d]  As  to  dlsooTsMd  peril— In  an 
action  for  Injuries  to  plaintiff  by  be- 
ing struck  by  the  overhang  of  the 
fender  of  a  street  car  as  it  rounded 
a  curve,  an  instruction  that  plaintiff 
could  not  recover  on  the  issue  of 
discovered  peril  If  he  was  guilty  of 
negligenice  which  contributed  to  the 
accident  was  error.  Townsend  v. 
Houston  Electric  Co.,  (Tex.  Civ.  A.) 
1B4  SW  629. 

[e]  A«  to  notice  of  iMir*  to 
aUjrbt. — In  an  action  by  a  passenger 
on  a  street  car  for  injuries  received, 
where  the  instructions  required  the 
jury  to  And  that  plaintiff  could  not 
recover  unless  she  was  in  the  exer- 
cise of  due  care  for  her  own  safety, 
and  that  the  giving  of  Viotice  in  some 
way  to  the  conductor  that  she  de- 
sired to  alight  was  Involved  in  her 
exercise  of  due  care.  It  sufficiently 
presented  to  the  mind  of  the  Jury  the 
question  of  notice  to  the  conductor, 
Chicago  Union  Tract.  Co.  v.  Han- 
thorn.  211  111.  367,  71  NE  1022. 

3.  Conner  v.  Citizens'  St.  R.  Co., 
146  Ind.  436,  45  NE  662;  Dallas  Cons. 
Electric  St,  R.  Co.  v.  Lasch,  (Tex. 
Civ.  A.)  99  SW  729;  Missouri,  etc.,  R. 
Co.  v.  Criswell,  (Tex.  Civ.  A.)  88  SW 
373  (refusal  of  special  charge  held 
error). 

4>  Ind. — Indianapolis  Southern  R. 
Co.  V.  Tucker,  61  Ind.  A.  480,  98  NE 
431. 

Minn. — Cody  v.  Duluth  St.  R.  Co., 
94  Minn.  74,  102  NW  201,  397. 

N.  T. — Kleffmann  v.  Dry  Dock,  etc^ 
B.  Co.,  104  App.  Div.  416,  93  NTS 
741.  16  NYAnnCas  334. 

Pa. — New  York,  etc.,  R.  Co.  v. 
Enches.  127  Pa.  St.  316,  17  A  991,  14 
AmSR  848,  4  LRA  432. 

Tex. — St.  Louis  Southwestern  R. 
Co.  V.  Christian,  (Civ.  AJ  169  SW 
1102:  Gulf,  etc..  R.  Co.  v.  Flatt,  (CTlv. 
A.)  3«  SW  1029. 

[a]  Tliiui,  (X>  a  request  to  charge 
that.  If  plaintiff  Jumped  or  stepped 
oft  the  car  while  In  motion,  she  could 
not  recover,  was  properly  refused; 
because  It  was  Indefinite  as  to  the 
speed  of  the  car  on  which  the  ques- 
tion of  negligence  In  stepping  there- 
from would  depend.  Cody  v.  Duluth 
St.  R.  Co.,  94  Minn.  74,  102  NW  201. 
397.  (2)  in  an  action  for  Injuries  to 
a  passenger  while  riding  In  a  freight 
car,  an  instruction  that  he  could  not 
recover  If  he  received  his  Injury 
while  remaining  by  the  door  Is  too 
narrow,  Indianapolis  Southern  R. 
Co.  v.  Tucker,  Bl  Ind.  A.  480.  98 
NE  431. 

[b]  Vh*  Mnirt  ilioiad  •xplaln  what 
ooutltatM  oontritnttoiT  amgUgmne; 

but  It  is  not  enough  to  say  generally 
that  plaintiff  cannot  recover  if  he  is 
guilty  of  contributory  negligence. 
New  York,  etc.,  R.  Co.  v.  Bnches, 
127  Pa.  316,  17  A  991,  14  AmSR  848. 
4  L,RA  432. 

6.  Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Evans,  99  Ark.  69.  137  SW  568-  Little 
Rock  Tract.,  etc.,  Co.  v.  Klrahro,  75 
Ark.  211,  87  SW  121.  644. 

Ga. — ^Atlanta  Cons.  St.  R.  Co.  v. 
Bates.  103  Oa.  333,  30  SE  41. 

111.— Peterson  v.  Chicago  Cons. 
Tract.  Co.,  231  III.  324,  83  NE  159; 
Perrler  v.  Chicago  R.  Co.,  185  111. 
A.  826:  Wilcke  v.  Henrotln,  146  111. 
A.  481  raff  241  111.  169,  89  NE  3291; 
Chicago,  etc.,  R.  Co.  v.  Fisher,  38 
111.  A.  33  [aft  141  III.  614,  31  NE 
406]. 

Iowa. — Jepolman  v.  Chicago  Great 
Western  R.  Co.,  108  Iowa  177.  78  NW 
SS6. 


Ky. — Davis  v.  Paducah  R.,  etc., 
Co.,  113  Ky,  267,  68  SW  140,  24 
KyL  135. 

Md. — Baltimore,  etc..  R.  Co.  v.  Tra- 
der. 106  Md.  635,  68  A  12. 

Mo. — Mitchell  V.  Chicago,  etc.,  R. 
Co..  132  Mo.  A.  143,  112  SW  291: 
Bond  v.  Chicago,  etc.,  R.  Co..  122 
Mo.  A.  207.  99  SW  30. 

5.  C. — Wise  V.  Columbia  R,,  etc., 
Co..  94  S.  C.  254,  77  SE  924. 

Tex. — Malone  v,  Texas,  etc..  R.  Co.. 
49  Tex.  Civ.  A.  398.  109  SW  430; 
St.  Louis  Southwestern  R.  Co.  v. 
Parks,  40  Tex.  Civ.  A.  480,  90  SW 
343;  St.  Louis  Southwestern  R.  Co. 
V.  Ferguson.  26  Tex.  Civ.  A.  460,  64 
SW  797. 

Wash. — McCormlck  v.  Seattle  Blec- 
tric  Co.,  49  Wash.  662.  96  P  220: 
Lawson  v.  Seattle,  eto.,  R.  Co..  34 
Wash.  600,  76  P  71. 

[a]  ZnatancAS  of  •rronoona  In- 
struetlonfl. — (1)  An  Instruction  that, 
in  order  to  recover  for  Injuries,  a 
passeni^er  must  have  been  free  from 
all  fault  or  negligence  contributing 
to  produce  the  Injury  is  erroneous, 
as  holding  him  to  the  exercise  of 
extraordinary  care,  and  preventing 
a  recovery,  although  the  negligence 
was  slight  and  did  not  amount  to  a 
want  or  ordinary  care.  Jerolman  v. 
Chicago  Great  Western  R.  Co..  108 
Iowa  177.  78  NW  865.  (2>  It  was 
error  to  instruct  the  jury  that  It 
was  the  duty  of  plaintiff  when  going 
on  defendant's  cars,  "to  exercise  due 
care  and  caution,  use  her  eyes,  and 
act  with  reasonable  care  and  judg- 
ment for  her  own  safety,  more  es- 
pecially If  she  found  the  car  un- 
usually overcrowded  with  passen- 
gers," but  the  court  should  instead 
have  Instructed  the  jury  that  It.  was 
incumbent  on  plaintiff  while  on  the 
car  "to  exercise  such  care  and  cau- 
tion as  might  be  reasonably  ex- 
pected of  a  person  of  ordinary  pru- 
dence situated  as  she  was."  Davis 
V,  Paducah  R.,  etc.,  Co.,  113  Ky. 
267,  270,  68  SW  140,  24  KyL  135. 
(3)  In  an  Instruction  making  the 
negligence  of  plaintiff  depend  on 
whether  the  care  exercised  was  of 
that  d^ree  "which  very  prudent 
persons  are  accustomed  to  use  under 
like  circumstances."  the  use  of  the 
word  "accustomed"  Is  questionable 
and  should  be  omitted.  Malonei  v. 
Texas,  etc..  R.  Co.,  49  Tex.  Civ.  A. 
398.  109  SW  430. 

6.  Bird  Transfer  Co.  V.  Krug,  30 
Ind.  A.  602,  65  NE  809. 

7.  U.  8. — Winfrey  v.  Missouri, 
etc.,  R  Co..  194  Fed.  808,  114  CCA 
218. 

Ala. — Southern  R.  Co.  v.  Morgan, 
178  Ala,  590,  69  S  482. 

Ark. — Kansas  City  Southern  R.  Co. 
V.  Davis,  83  Ark.  217,  103  SW  603. 

Colo. — Colorado  Springs,  etc,  R. 
Co.  v.  Allen,  56  Colo.  391.  185  P  790. 

111. — Dowd  v,  Chicago  City  By.  Co., 
153  111.  A.  85. 

Iowa. — Root  V.  Des  Moines  R.  Co., 
122  Iowa  469,  98  NW  291. 

Ky. — Louisville  R.  Co.  v.  Meglem- 
ery,  78  SW  217,  25  KyL  1687  [reh 
den  79  SW  287.  26  KyL  2062]. 

Miss. — Reed  v.  Yazoo,  etc.,  R.  Co., 
94  Miss.  639.  47  S  670. 

Mo. — Dowd  V.  Metropolitan  St.  R. 
Co.,  222  Mo.  58,  120  SW  772  (instruc- 
tion held  erroneous  In  not  requiring 
that  plaintiffs  act  or  conduct  which 
contributed  to  the  Injury  be  negli- 
gent) ;  Ohio  V,  Metropolitan  St.  R, 
Co..  125  Mo.  A.  710.  103  SW  142. 

Oh. — Behm  v.  Cincinnati,  etc.. 
Tract.  Co.,  86  Oh.  St.  209,  99  NE 
383. 

S.  C. — Shealey  v.  South  Carolina, 
etc..  R.  Co..  67  S.  C.  61.  45  SE  119. 

Tex. — CHiicago.  etc.,  R.  Co.  v.  Bute, 
31  Tex.  Civ.  A.  664,  73  SW  863. 

[a]  rsUnr*  to  ehaw  vhaIbikU 
eans** — (t)   An  Instruction  author- 


izing the  Jury  to  find  for  defendant  if 
the  passenger  was  negligent,  without 
requiring  a  flnding  that  his  negll- 

f;ence  was  a  proximate  cause  of  his 
njury.  Is  erroneous.  Southern  R. 
Co.  V.  Morgan,  178  Ala.  590,  69  S 
482;  Atlanta,  etc..  Air  Line  R.  Co. 
V.  Wheeler.  154  Ala.  630.  46  S  262 
(holding  that  an  instruction  to  find 
for  defendant  If  plaintiff  was  negli- 
gent in  the  slightest  degree  fn  any 
way  set  up  In  any  of  the  defend- 
aiTt's  pleas,  which  contributed  to  any 
of  her  alleged  injuries,  was  prop- 
erly refused  for  failure  to  postulate 
that  plaintiff's  negligence  proxi- 
mately contributed  to  her  Injury) ; 
Kansas  City,  etc.,  R.  Co.  v.  Matthews, 
142  Ala.  298,  39  S  207;  Birmingham 
R.,  etc..  Co.  V.  James,  121  Ala,  120. 
26  S  847;  Malone  v.  Texas,  etc.,  R. 
Co.,  49  Tex.  CIv.  A.  398.  109  SW 
430;  Hardin  v.  Ft.  Worth,  etc.,  R. 
Co.,  (Tex.  CIv.  A.)  100  SW  996;  St. 
Louis  Southwestern  R.  Co.  v.  Can- 
non, (Tex.  Civ,  A.)  81  SW  778; 
Gulf,  etc.,  R.  Co.  V.  Carter.  (Tex.  Civ. 
A.)  71  SW  73.  (2)  But  In  several 
Texas  cases  it  has  been  held  that, 
where  plaintlfTs  acts  or  conduct,  if 
amounting  to  contributory  negli- 
gence, must  have  directly  con- 
tributed to  the  injury  the  failure  to 
charge  that  plaintiff's  negligence 
must  have  contributed  to  the  acci- 
dent as  a  proximate  cause  Is  not 
error.  Texas,  etc.,  R,  Co.  v.  Born,  20 
Tex,  Civ.  A.  361.  60  SW  613;  Bbert 
V.  Gulf,  etc.,  R.  Co.,  (Tex.  Civ.  A,) 
49  SW  1105.  (3)  And  it  has  even 
been  held  that  under  such  circum- 
stances It  is  error  to  charge  the 
Jury  that  to  defeat  a  recovery  plain- 
tiff s  negligence  must  have  been  the 
proximate  cause  of  the  injury.  Gulf, 
etc.,  R.  Co.  V.  Rowland,  90  Tex,  365. 
38  SW  766:  Galveston;  etc.,  R.  Co.  v. 
Hubbard.  (Tex.  Civ.  A.)  70  SW  112; 
Central  Texas,  etCfR.  Co.  v.  Hoard, 
(Tex.  Civ.  A.)  49  SW  142. 

[b]  UstnetioBs  luOA  not  •zio- 
Beoas,«— (1)  Colorado  Springs,  etc,  R. 
Co.  v.'AUen,  66  Colo.  391.  135  F  790 
(Instruction  held  not  erroneous  as 
requiring  that  plaintiff's  contribu- 
tory negligence  must  be  the  sole 
cause  to  prevent  a  recovery);  Louis- 
ville R.  Co.  V.  Meglemery,  78  SW 
217,  25  KyL  1587  [reh  den  79  SW 
287,  25  KyL  2062]  (holding  that  an 
instruction  that  a  passenger  Injured 
in  alighting  from  a  street  car  could 
not  recover  from  the  company  if  he 
would  not  have  been  Injured  but  for 
his  failure  to  use  ordinary  care  Is 
not  objectionable  as  requiring  a  ver- 
dict against  the  company  unless  his 
negligence  was  the  sole  cause  of  the 
injury) ;  Behm  v.  CtncUinati,  etc. 
Tract.  Co.,  86  Oh.  St.  209.  99  NE 
383  (holding  that  it  was  not  error  to 
charge  that,  although  defendant's 
neglikence  was  the  proximate  cause 
of  the  accident,  yet.  If  plaintiffs 
negligence  contributed  to  the  injury, 
he  could  not  recover);  Shealey  v. 
South  Carolina,  etc.,  R.  Co..  67  S.  C. 
61,  46  SE  119  (holding  that  an  in- 
struction that.  If  defendant  was 
negligent  and  plaintiff  was  also  negli- 
gent, and  these  two  acts  of  neglt- 
gence.  moving  together,  brought 
about  the  disaster,  plaintiff  could 
not  recover,  was  not  an  erroneous 
charge  on  contributory  negligence). 
Easier  v.  Southern  R.  Co,,  69  S.  C. 
311,  37  SE  938.  (2)  An  instruction 
which,  after  explaining  what  is 
meant  by  contributory  negligence, 
charges  not  only  that,  if  the  Injury 
resulted  In  any  degree  from  any 
such  contributory  negligence,  there 
could  be  no  recovery,  but  that  such 
negligence  must  have  contributed  ap- 
proximately to  the  Injury,  correctly 
charges  on  contributory  negligence. 
WInft-ey  v.  Missouri,  etc.  R.  Co..  194 
Fed.  808.  114  CdL  tU. 


For  Xat«r  ousi,  tomopuMutB  and  ttuagm  in  the  law  see  cumulative  Annotations,  Aifillii^d^l 
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such  doctrine  prevails.'  The  instmctions  should 
not  be  albumen tative,'  abstract,^"  confusing  or  mis- 
leading," or  conflicting,  inconsistent,  or  contradic- 

[c1    iMtnurtloaa  li»Ul  •noMOva. 

— (1)  Root  y.  Des  Moines  R  Co.,  122 


tory."  Mere  errors  of  form  or  phraseoli^  in  tiie 
instmctions,  which  are  not  calculated  to  mislead  the 


Iowa  469,  98  NW  291  (holding  that 
an  Instruction  that  a  passenser  on  a 
street  car  could  not  reco%'er  If  she 
contributed  to  her  injury  In  a  "ma- 
terial" degree  Is  erroneous,  and 
could  not  he  interpreted  as  merely 
Intending  that  her  negligence  must 
bave  directly  or  approximately  con- 
tributed to  it);  Reed  v.  Yazoo,  etc., 
R.  Co..  94  Miss.  639,  47  S  670  (hold- 
ing that,  a  charge  that,  although 
defendant  was  guilty  of  gross  negli- 
gence contributing  in  part  to  the  in- 
jury, yet,  if  plaintiff  was  guilty  of 
any  want  of  ordinary  care  contribu- 
tory to  the  injury,  h©  could  not  re- 
cover. Is  erroneous  as  precluding 
plaintiffs  recovery,  although  his 
negligence  did  not'  contribute  proxi- 
mately to  the  injury);  San  Antonio 
Tract.  Co.  v.  Parks.   (Tex.  Civ.  A.) 

93  SW  130  [remanded  for  conclusions 

94  SW  331,  conclusions  transmitted 
(Civ.  A.)  97  SW  510,  and  rev  on  the 
facts  98  SW  1100]  (holding  that,, 
where  defendant's  evidence  was  suffl- 
clent  to  warrant  a  finding  that 
plaintiff  Jumped  from  defendant's 
street  car  while  It  was  In  motion,  it 
was  error  to  instruct  that.  If  plain- 
tiff was  guilty  of  contributory  negli- 
gence in  alighting  from  the  car,  and 
Bucb  negligence  proximately  caused 
the  injury,  plaintiff  was  not  entitled 
to  recover,  since,  if  he  was  guilty  of 
negligence  in  alighting  under  the  cir- 
cumstances, the  negligence  was  the 
proximate  cause  of  his  injuries);  In- 
ternational, etc.,  R.  Co.  V,  Anchonda, 
(Tex.  Civ.  A.)  68  SW.  743.  (2)  An 
instruction  which  tells  the  jury  that 
a  mere  failure  on  the  part  of  plain- 
tiff to  exercise  ordinary  care  to  avoid 
being  Injured  will; bar  a  recovery  Is 
erroneous,  since  such  a  failure  must 
have  been  at  or  about  the  time  of  the 
accident,  at  th«  place  of  the  acci- 
dent, and  of  such  a  character  as  to 
have  contributed  to  the  Injury. 
Dowd  V.  Chicago  City  R.  Co.,  153  111. 
A.  86. 

8.  Southern  R.  Co.  v.  Gore,  128 
Ga.  627,  58  SB  180:  Missouri,  etc..  R. 
Co.  V.  Cannady,  3S  Tex.  Civ.  A.  646, 
82  SW  1069. 

[a]  m  CNorffla,  (l)  where,  in  an 
action  by  a  passenger  for  personal 
Injuries,  the  court  charged  that,  if 
plaintiffs  and  the  agents  of  the  com- 
pany were  both  in  fault,  plaintiff 
could  recover,  but  the  damages 
should  be  'diminished  in  proportion 
to  the  amount  of  default  attributable 
to  him,  failure  to  Include  the  qualifi- 
cation of  Civ.  Code  (189&)  S  38S0, 
that,  if  plaintiff  by  ordinary  care 
could  have  avoided  the  consequences 
of  defendant's  negligence,  he  could 
not  recover,  was  error.  Southern  R. 
Co.  V.  Gore,  128  Ga  627.  68  SE  180. 
See'also  Macon,  etc..  R.  Co.  v.  Moore, 
99  Ga.  229,  2S  SE  4«0.  (2)  But  the 
fact  that  the  court  read  to  the  inry 
aa  a  whole  Civ.  Code  (1896)  {  2322. 
proTldlng  that  no  person  shall  r«- 
fMver  damages  where  the  injury  to 
himself  or  property  is  done  by  his 
consent  or  Is  caused  by  his  own  neg- 
ligence, and  that,  if  both  parties  are 
to  blame,  plaintiff  may  recover  the 
amount  or  the  damages  less  the 
amount  attributable  to  nim,  thus  giv- 
ing each  principle  contained  therein, 
la  not  ground  for  new  trial.  Macon, 
etc.,  R.  Co.  V.  Anderson,  121  Ga  666. 
49  SB  791. 

OomparatlTe  negligence  sec  supra 
I  1489.  See  also  Negligence  [29  Cyc 
BS9]. 

9.  San  Pedro,  etc..  R.  Co.  v. 
Thomas,  187  Fed.  790.  109  CCA  638; 
Kansas  City,  etc.,  R.  Co.  v.  Matthews, 
142  Ala.  298,  39  S  207. 

10.  Kansas  City,  etc.,  R.  Co.  T. 
Matthews.  142  Ala.  298.  $9  S  207; 
Holmes  v.  Ashtabula  Rapid  Transit 
Co..  10  Oh.  Clr.  Dec.  638. 

[a]  ror  examvl*.  (1)  a  charge,  In 
an  action  for  Injuries  resultihg  from 
being   thrown   from   the  step   of  a 


street  car  while  attempting  to  alight, 
that  a  passenger  on  a  street  car  has 
a  right  to  alight  therefrom  at  any 
time  he  or  she  may  desire.  If  the  car 
has  stopped  for  any  purpose  what- 
ever, without  giving  any  signal,  was 
improper,  in  that  It  was  abstract  and 
lacking  in  applicability  to  the  facts. 
Holmes  v.  Ashtabula  Rapid  Transit 
Co..  10  Oh.  Clr.  Dec.  638.  (2)  An 
instruction,  in  an  action  against  a 
railroad  company  for  the  death  of  a 
passenger  who  was  attempting  to 
alight  in  the  nighttime  from  a  slowly 
moving  train  just  starting  after 
stopping  at  a  station,  that  no  one 
has  a  right  to  leap  from  a  moving 
train  In  the  nighttime  because  he  is 
carried  beyona  his  destination.  Is 
properly  refused,  as  abstract  and  ar- 
gumentative. Kansas  City,  etc.,  R. 
Co.  v.  Matthews,  142  Ala.  298.  39  S 
207. 

11.  St.  Louis,  etc.,  R.  Co.  v.  Tom- 
llnson,  69  Ark.  489,  64  SW  847.  And 
see  cases  Infra  this  note. 

[a]    ZastnurtloBS  hadd  nilslaadliiff. 

— (1)  Southern  R.  Co.  v.  Hayes, 
(Ala.)  69  S  641;  Miles  v.  St.  Louis, 
etc.,  R.  Co.,  90  Ark.  485,  119  SW  837; 
Turner  v.  City  Electric  R.  Co.,  134 
Ga.  869,  68  SE  735  (as  to  looking  out 
for  danger) ;  McMahon  v.  ChFcago 
City  R.  Co.,  143  111.  A.  608  [aff  239 
111.  334,  88  NB  2231;  Hope  v.  West 
Chicago  St.  R.  Co.,  82  111.  A.  311; 
Hughes  V.  Chicago,  etc.,  R.  Co.,  160 
Iowa  232.  129  NW  966:  Holmes  v. 
Ashtabula  Rapid  Transit  Co..  10  Oh. 
Clr.  Dec  688;  Wise  v.  Columbia  R., 
etc.,  Co.,  94  S.  C.  264,  77  SE  924  (as 
requiring  too  hjgh  a  degree  of  care 
of  plaintiff);  Freeman  v.  Johnson, 
(Tex.  Civ.  A.)  136  SW  276;  El  Paso 
Electric  R.  Co.  v.  Ruckman,  49  Tex. 
Civ.  A.  26.  107  SW  1168:  Selman  v. 
Gulf,  etc.,  R.  Co.,  (Tex.  CIv.  A.)  101 
SW  1030;  Texas,  etc.,  R.  Co.  v.  Har- 
rington, 44  Tex.  Civ.  A.  886,  98  SW 
653  (holding  that  an  Instruction,  in 
an  action  by  a  husband  for  Injuries 
to  his  wife  while  a  passenger,  that 
the  carrier  was  responsible  to  plain- 
tiff If  Its  failure  to  use  the  proper 
degree  of  care  waa  the  proximate 
cause  of  the  injury,  although  the 
wife  might  have  been  guilty  of  neg- 
ligence, unless  it  appeared  that  she 
could,  by  the  exercise  of  ordinary 
care,  have  avoided  the  consequencea 
of  the  negligence  of  the  carrier,  was 
misleading,  because  susceptible  of 
the  construction  that  plaintiff  might 
recover  notwithstanding  the  negli- 
gence of  the  wife);  Texas,  etc,  R. 
Co.  V.  Taylor,  (Tex.  Civ.  A.)  68  SW 
166,  844.  (2)  As  to  alighting  from 
moving  car  or  train.  Little  Rock 
Tract.,  etc.,  Co,  v.  Klmbro.  76  Ark. 
211,  87  SW  121.  644;  Von  Stein  v. 
Chicago  City  R.  Co.,  166  111.  A.  477 
(holding  that  an  Instruction  as  to 
contributory  negligence  is  properly 
refused  If  It  is  likely  to  mislead  the 
Jury  Into  the  belief  that  It  was  an 
act  of  negligence  per  se  for  a  person 
to  attempt  to  alight  from  a  moving 
street  car) ;  Chicago  City  R.  Co.  v. 
Meehan,  77  111.  A.  215  (as  to  stepping 
off  a  moving  car  at  a  place  other 
than  a  regular  stopping  place) : 
Louisville,  etc.,  R.  Co.  v.  Coons.  76 
SW  45,  25  KyL  609;  Western  Mary- 
land R.  Co.  V.  State.  95  Md.  637.  63 
A  969  (drover  jumping  from  moving 
freight  train);  Gulf,  etc.,  R.  Co.  v. 
Booth.  (Tex.  Civ.  A.)  97  SW  128 
(holding  that  in  an  action  for  In- 
juries to  a  passenger,  caused  by  the 
premature  starting  of  a  train,  an  In- 
struction that  alighting  from  a  mov- 
ing train  was  not  an  act  of  negli- 
gence, unless  the  then  conditions  and 
circumstances  made  It  so.  of  which 
the  jury  was  the  judge,  was  objec- 
tionable as  ml-ileadlng).  (3)  As  to 
riding  on  platform.  Alabama  City, 
etc..  R.  Co.  v.  Ventress,  171  Ala.  285. 
54  S  652;  Engelhardt  v.  New  Tork 
City  R.  Co..  62  Misc.  474,  102  NTS 
516;  St.  Louis  Southwestern  R.  Co. 
V.  Ball.  28  Tex.  Civ.  A.  287,  66  SW 


879.  (4)  An  Instruction  that  plain- 
tiff could  not  recover  for  an  fnjury 
received  in  attempting  to  alight  from 
a  train  In  the  night,  acting  on  a 
statement  of  the  conductor  that  the 
train  was  at  a  station,  which  was  in- 
correct, If  tho  <danger  of  getting  ofC 
th"  train  was  as  open  to  his  observa- 
tion as  to  that  of  the  conductor,  is 
mlsieadlnif,  since  their  situation  and 
information  in  respect  to  the  danger 
were  unequal.  International,  etc.,  R, 
Co.  V.  Downing.  16  Tex.  Civ.  A.  643, 
41  SW  190.  (5)  In  an  action  for  In- 
juries to  an  elevator  passenger, 
an  Instruction  declaring  that  negli- 
gence on  plaintiff's  part  directly  con- 
tributing ■  to  the  injury  would  not 
bar  her  right  to  recover.  If  defend- 
ant's agent  or  servant,  after  discover- 
ing plaintiff's  danger,  might,  by  the 
exercise  of  ordinary  care,  have  pre- 
vented the  injury  to  her,  was  erro- 
neous, as  misleading,  and  as  requir- 
ing of  the  operator  no  more  than 
ordinary  care  to  save  plaintiff  after 
he  discovered  her  peril.  Hensler  v. 
Stlx,  113  Mo.  A.  162,  88  SW  108. 

[b]  In  St  ructions  held  act  mis- 
leading.— (]>  Atlantic,  etc.,  R.  Co.  v. 
Johnson,  126  Qa.  483,  64  SE  91:  Har- 
vey V.  Chicago,  .etc.  R.  Co.,  221  111. 
242.  77  NE  669  [aff  116  HI.  A.  507, 
and  123  III.  A.  442]  (as  to  degree  or 
care  required  of  plaintiff);  Kllnck  v. 
Chicago  City  R.  Co.,  177  111.  A.  166 
raff  262  111.  280.  104  NE  669.  52  LRA 
NS  70,  AnnCasl915B  177];  Indian- 
apolis, Tract.,  etc..  Co.  v.  Miller,  43 
Ind.  A.  717,  88  NE  626;  Burger  v. 
Omaha,  etc.,  R.  Co..  139  Iowa  645.  117 
NW  35,  130  AmSR  343;  Cody  v. 
Duluth  St.  R.  Co..  04  Minn.  74,  102 
NW  201,  397;  Behm  v.  CInctnnaU, 
etc,  Tract.  Co.,  86  Oh.  St  209,  99  NB 
383  (holding  that  an  Instmctlon  that, 
although  defendant's  negligence  was 
the  proximate  cause  or  the  Injury, 

F)lalntUC  could  not  recover,  if  hts  neg- 
Igence  contributed  to  the  Injuries 
which  he  received,  waa  not  calcu- 
lated to  mislead  or  prejudice  defend- 
ant); Small  T.  San  Antonio  Tract. 
Co.,  <Tex.  Civ.  A.)  148  SW  881*  St. 
Louis  Southwestern  R.  Co.  v.  Cun- 
ningham. 48  Tex.  Civ.  A.  1,  106  SW 
407;  Miaaouri,  etc,  R.  Co.  v.  Avis,  41 
Tex.  Civ.  A.  72.  91  SW  877.  [aff  100 
Tex.  33.  98  SW  424];  HarHs  v.  Gulf, 
etc,  R.  Co..  36  Tex.  Civ.  A.  94.  80 
SW  1023  (holding  that,  in  an  action 
for  Injuries  sustained  In  alighting 
from  a  train,  an  Instruction  that,  if 
the  jury  believed  that  the  employees 
announced  the  station  prior  to  the 
train's  reaching  It.  and  that  after  the 
train  had  stopped  a  sufficient  time 

glalnttff,  without  the  conductor's 
nowledge.  attempted  to  get  off  after 
It  had  started  and  waa  thereby  in- 
jured, she  could  not  recover,  is  not 
misleading  In  assuming  that  the  ques- 
tion whether  the  operatives  announced 
tbe  station  was  a  material  issue,  when 
It  was  admitted).  (2)  Where,  in  an 
action  for  the  death  of  intestate 
who  was  struck  by  a  train  while 
awaiting  another,  ft  appeared  that 
the  train  striking  him  was  a  new  one, 
and  nothing  showed  that  Intestate 
knew  of  any  habitual  violation  of  the 
speed  ordinance  hy  those  In  charge, 
an  instruction  that  the  jury  might 
consider.  In  determining  the  question 
of  care  hy  Intestate,  that  he  had  the 
right  to  presume  that  the  train  would 
probably  not  exceed  the  speed  al- 
lowed by  the  ordinance,  waa  not  mis- 
leading, although,  in  case  of  a  regu- 
lar train,  habftually  running  at  a 
high  speed,  one  who  knows  the  fact 
cannot  presume  the  contrary.  Cnl- 
Itfilon  V.  Illinois  Cent.  R.  Co..  239  111. 
532.  88  NE  251. 

13.  Hutchels  v.  Cedar  Rapids,  etc, 
R.  Co.,  128  Iowa  279,  103  NW  779: 
Baltimore,  etc.,  R.  Co.  v.  Trader,  106 
Md.  635.  68  A  12;  El  Paso  Electric 
R.  Co.  V.  Ruckman.  49  Tex.  Clv.  A. 
25.  107  SW  1158;  St.  Louis  South- 
western R,  Co.  V.   Morgan,  44  Tex. 
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jury  or  prejudice  the  rights  of  the  oth«r  party  are 
immateriaL" 

Oonstroed  as  a  whole;  roQnests.  The  instructions 
are  to  be  constmed  as  a  whole,  and  although  one 
portion  considered  separately  might  be  open  to  ob- 
jection, it  does  not  constitute  error  if  the  charge  is 
correct  in  its  entirety;^'  and  it  is  not  error  to  omit 
in  one  part  of  the  instructions  a  ehai^  on  a  matter 
which  is  fully  covered  in  another  part.^"  It  is  error 
to  refuse  a  properly  requested  ehaige  on  a  material 


matter  not  snffi<nently  covered  by  other  instructions 
as  given  but  a  request  for  an  instmetion  which 
is  properly  covered  by  other  instructions  given  may 
be  refused;"  and  a  re^nrated  instmetion,  if  ^ven, 
need  not  be  given  in  its  exact  lai^age,  but  the 
court  may  modify  it  so  as  to  state  the  law  correctly, 
as  applied  to  the  facts  of  the  case/" 

[$  1525]  (2)  Oonformily  to  Pleadings  and  Issues. 
Where  defendant  pleads  contributory  n^ligence  on 
the  part  of  plaintiff,  and  there  is  evidence  tending 


etc.,  R.  Co.  V.  Avis,  41  Tex.  Civ.  A. 
72,  91  SW  877  [all  100  Tex.  48.  92 
SW  424];  International,  etc.,  R.  Co. 
V.  WIlliamB,  20  Tex.  Civ.  A.  6S7,  60 
SW  732. 

{a]  lUiutntlonfl  of  eonalstent  In- 
•trnotlou^— (1)  An  instruction  that,  If 
a  railroad  company  was  negligent  In 
failing:  to  furnish  seats,  so  that  a 
passenger  rode  on  the  platform,  from 
which  he  was  pushed  by  other  pas- 
sengers, and  such  negligence  alone, 
or  concurring  with  that  of  the  other 

fiassengers,  proximately  caused  the 
njury,  the  company  would  be  liable 
does  not  conflict  with  another  In- 
struction that,  if  the  company  fur- 
nished standing  room  In  the  car,  and 
the  passenger  knew,  or  by  exercising 
reasonable  care  could  have  known, 
such  fact,  and  that  the  platform  was 
more  dangerous,  the  company  would 
not  be  liable.  International,  etc..  R. 
Co.  v.  Williams,  20  Tex.  Civ.  A.  B87, 
50  SW  732,  (2)  In  an  action  for  the 
negligent  Injury  of  a  passenger  rid- 
ing on  a  freight  train  in  the  cupola 
of  a  caboose,  an  instruction  that,  If 
the  Jury  believed  that  it  was  more 
dangerous  to  ride  In  the  cupola  than 
on  the  floor  of  the  car,  but  that  a 
person  of  ordinary  prudence,  in  the 
same  circumstances,  would  have  rid- 
den in  the  cupola,  plaintiff  was  not 
negligent,  and  an  instruction  that,  if 
the  cupola  was  a  place  of  obvious 
danger  defendant  should  recover,  do 
not  conflict.  St.  Louis  Southwestern 
R.  Co.  V.  Uorgan,  44  Tex.  Civ.  A. 
1K5,  98  SW  408.  <3)  An  instruction, 
in  an  action  against  a  railroad  com- 
pany for  Injuries  to  a  shipper  of  live 
stock  while  riding  on  the  engine 
drawing  the  train,  that  the  contract 
by  whfch  he  agreed  to  ride  In  the 
caboose  was  a  valid  contract,  and 
that,  if  he  was  acting  as  a  reason- 
ably prudent  person  in  riding  on  the 
engine,  he  was  entitled  to  recover, 
was  not  objectionable  as  containing 
inconsistent  propositions,  for  It 
merely  gave  effect  to  the  contract 
which  made  proof  of  a  violation 

Brima  facie  evidence  of  negligence, 
[isaourl,  etc,,  R.  Co.  v.  Avia,  41  Tex. 
Civ.  A.  72,  91  SW  877  [aff  100  Tex. 
83,  98  SW  424]. 

13.  Dawson  v.  St  Lioula  Transit 
Co.,  102  Mo.  A.  277.  76  SW  689;  Gor- 
man V.  St  Louis  Transit  Co.,  96  Mo. 
A.  «02.  70  SW  731:  Ruffln  v.  Atlantic, 
etc.,  R.  Co.,  142  N.  C.  120.  55  SE  86: 
Texas  Cent.  R.  Co.  v.  Johnson,  61 
Tex.  Civ.  A.  126.  Ill  SW  1098:  St 
Louis  Southwestern  R.  Co.  v.  Mor- 
row. (Tex.  Civ.  A.)  93  SW  162; 
Adamson  v.  Norfolk,  etc.,  Tract.  Co., 
Ill  Va.  E5G.  S9  SE  1055  {"danger"  In- 
stead of  "apparent  danger"). 

[a]  Tims,  (1)  an  Instruction  that, 
If  the  passenger  was  under  the  In- 
fluence of  liquor,  and  that  was  the 
cause  of  his  failure  to  get  off  on  the 
right  side,  and  he  thereby  "directly 
contributed"  to  his  injury,  he  was 
guilty  of  contributory  negligence  and 
could  not  recover,  even  If  the  carrier 
was  guilty  of  negligence,  was  not 
prejudicial  to  the  carrier  because  of 
the  use  of  the  word  "directly,"  In- 
stead of  the  word  "proximately." 
Ruffln  V.  Atlantic,  etc.,  R.  Co.,  142  N. 
C.  120,  55  SE  8G.  (2)  Where  the 
court,  after  properly  defining  con- 
tributory negligence,  applied  the  defi- 
nition to  the  case  on  trial,  by  stat- 
ing that.  If  plaintiff  in  attempting  to 
board  the  train  under  the  circum- 
stances did  not  act  with  that  degree 


of  care  for  his  own  safety  that  a 
person  of  ordinary  care  would  have 
done,  and  such  acts  "were  the  cause 
of  his  injury,"   then   he   would  he 

f'uilty  of  contributory  negligence,  the 
nadvertent  omission  of  the  word 
"proximate"  before  the  word  "cause" 
Is  Immaterial,  in  view  of  the  evi- 
dence m  the  case  and  the  other  In- 
structions. Texas  Cent  R,  Co,  v. 
Johnson,  61  Tex.  Civ.  A.  126,  111  SW 
1098.  (3)  The  insertion  of  the  word 
"voluntarily"  in  instructions  re- 
quested by  defendant,  so  as  to  make 
them  read  that,  If  plaintiff's  Injuries 
"were  caused  by  his  voluntarily  step- 
ping from  a  car,"  etc..  and  that  if 
plaintiff  did  voluntarily  step  from 
said  car,"  did  not  alter  their  mean- 
ing and  was  no  cause  for  complaint 
Gorman  v,  St.  Louis  Transit  Co,,  96 
Mo.  A.  602,  70  SW  731. 

14.  Ga. — Atlantic,  eta,  R.  Co.  v. 
Johnson.  126  Oa.  488,  B4  SB  91 ; 
Southern  R.  Co.  v.  Coursey,  115  Oa. 
602,  41  SE  1013. 

111.— North  Chicago  St  R.  Co.  v. 
Brown.  178  111.  187,  52  NE  864  [aff 
76  111.  A.  664]. 

Mo. — Newcomb  v.  New  York  Cent, 
etc.,  R.  Co..  182  Mo.  587.  81  SW  1069; 
Dawson  v.  St.  Louis  Transit  Co.,  102 
Mo.  A.  277,  76  SW  689. 

N.  T.— Coles  v.  Interurban  St.  R. 
Co..  49  Misc.  246.  97  NTS  289. 

Pa. — Foster  v,  Union  Tract  Co.,  199 
Pa.  498.  49  A  270. 

S.  C. — Wade  v.  Columbia  Electric 
St  R.,  etc..  Co..  61  S.  a  296,  29  SE 
233.  64  AmSR  676. 

Tex. — Walling  v.  Trinity,  etc.,  R, 
Co..  48  Tex.  Civ.  A.  36.  106  SW  417. 

Wash. — Rangenler  v.  Seattle  Elec- 
tric Co..  52  Wash.  401,  100  P  842; 
Brown  V.  Seattle  City  R.  Co.,  16 
Wash.  466.  47  P  890. 

Wis, — Champane  v.  La  Crosse  City 
R.  Co..  121  Wis,  564.  99  NW  334. 

15.  McGovorn  v.  Inter  Urban  R. 
Co.,  136  Iowa  18.  Ill  NW  412,  125 
AmSR  216,  IS  LRANS  476. 

16.  Ala. — Selma  St,  etc.,  R,  Co.  v. 
Owen.  132  Ala.  420,  81  S  598. 

111.— Kaukusch  v.  Chicago  City  R. 
Co.,  153  lU.  A.  454. 

Uo. — Joyce  V.  Metropolitan  St  R. 
Co.,  219  Ho.  344.  118  SW  21;  Van 
Horn  V.  St.  Louis  Transit  Co.,  198 
Mo.  481,  96  SW  826:  Tanchof  v.  Met- 
ropolitan St  R.  Co.,  (A.)  177  SW  813. 

N.  T. — Creenan  v.  International  R. 
Co.,  139  App.  Dlv.  863,  124  NTS  360; 
Kleffmann  v.  Dry  Dock,  etc.,  B.  Co., 
104  App.  Dlv.  416,  93  NYS  741,  16 
NTAnnCas  334;  Anderson  v.  Third 
Ave.  R.  Co.,  36  App.  Div.  309.  66  NTS 
290;  Kelly  v.  Third  Ave.  R.  Co.,  26 
App.   Div.  603,  60  NYS  426. 

Oh. — Patterson  v.  Incline  Plane  R. 
Co..  12  Oh.  Clr.  Ct.  274.  5  Oh.  Clr.  Dec. 
666. 

Pa. — Bllotta  V.  Media,  etc.,  R.  Co., 
220  Pa.  642,  70  A  123. 

Tex. — St.  Lo^uls  Southwestern  R. 
Co.  V.  Casseday,  92  Tex.  525,  50  SW 
125  [rev  (Civ.  A.)  48  SW  6];  El  Paso 
Electric  R.  Co.  v.  Boer,  (Civ.  A.)  108 
SW  199;  St  Louis  Southwestern  R. 
Co.  v.  Bryant,  (Civ.  A.)  92  SW  813; 
Houston,  etc.,  R.  Co.  v.  McCarty,  40 
Tex.  Civ.  A.  364.  89  SW  805;  St 
Louis,  etc.,  R.  Co.  V.  Patterson,  (Civ. 
A.)  73  SW  987;  Texas,  etc.,  R.  Co.  v. 
McKenele,  30  Tex.  Civ.  A.  293,  70  SW 
237;  Gulf,  etc,  K.  Co.  v.  Flatt,  (Civ. 
A.)  36  SW  1029. 

[a]  ZUnstratlona^d)  Where,  in 
an  action  for  injuries  to  a  passenger, 
received  while  attempting  to  alight 


after  a  train  had  started,  defendant's 
testimony  was  that  the  train  stopped 
a  sufficient  length  of  time  to  enaole 
plaintiff  to  alight  with  reasonable 
diligence,  and  the  court  did  not  pre- 
sent such  issue  In  Its  main  charge, 
the  refusal  of  a  request  that  if 
plaintiff  failed  to  use  proper  dili- 
gence to  leave  t^e  train  before  it 
started  from  the  station,  and  there- 
after alighted  therefrom,  she  thereby 
assumed  the  risk,  was  improperly  re- 
fused. Texas,  etc.,  R,  Co.  v.  Mc- 
Kenzle,  80  Tex.  Civ.  A.  293,  70  SW 
237.  (2)  In  an  action  for  Injuries 
received  by  a  passenger  while  at- 
tempting to  leave  a  moving  street 
car  which  apparently  was  about  to 
collide  with  8  locomotive,  the  refusal 
to  give  an  instruction  that,  It  plain- 
tiff acted  contrary  to  the  way  In 
which  an  ordinarily  prudent  person 
would  have  acted,  and  this  conduct 
contributed  to  the  Injury,  she  could 
not  recover  was  error,  where  the  sub- 
ject of  such  Instruction  was  not  cov- 
ered by  any  other  Instruction  In  the 
case.  Selma  St.,  etc.,  R,  Co.  T.  Owen. 
132  Ala.  420.  31  S  698. 

17.  U.  S. — San  Pedro,  etc,  R.  Co. 
V.  Thomas.  187  Fed.  790.  109  CCA 
688;  Thompson  v.  Oreen.  174  Fed. 
404,  98  CCA  621. 

111. — West  Chicago  St  R.  Co.  v. 
McCafferty,  220  111.  476,  77  NE  153; 
Chicago  Union  Tract  Co.  v.  New- 
miller,  216  in.  363,  74  NE  410  [aO 
116  111.  A.  626]. 

Iowa. — Fitch  V.  Mason  City,  etc. 
Tract  Co.,  124  Iowa  665.  100  NW  618. 

Mass. — Barry  v.  Boston,  etc.,  R. 
Co.,  172  Mass.  109.  51  NE  518. 

N.  J. — Zeliff  V.  North  Jersey  St  R. 
Co..  69  N.  J.  L.  641.  66  A  96. 

Tex. — Shaddlx  v.  St  Louis  South- 
western R.  Co.,  (Civ.  A.)  120  SW 
517;  St  Louis  Southweetern  R.  Co.  v. 
Cunningham,  48  Tex.  Civ.  A.  1,  106 
SW  407;  Denlson,  etc.,  R.  Co.  v.  Free- 
man. 38  Tex.  Civ.  A.  162.  86  SW  56: 
Galveston,  etc.,  R.  Co,  v.  Scott.  21 
Tex.  Civ.  a:  24,  60  SW  477;  Texas, 
etc.,  R.  Co.  V.  Born,  20  Tex.  Civ.  A. 
351.  60  SW  613:  International,  etc., 
R.  Co.  V.  Downing,  16  Tex.  CiV-  A. 
643,  41  SW  190. 

Wyo. — Chicago,  etc..  R.  Co.  v. 
Lampman,  18  Wyo.  106.  104  P  638,  2B 
LRANS  217,  AnnCasl912C  788. 

[a]  Tor  lastawM,  (l)  It  was  not 
error  to  refuse  to  Instruct  that  the 
brakeman'e  calling  the  station  ■was 
not  an  invitation  to  alight  from  the 
train;  or.  If  It  was,  that  It  was  not 
an  Invitation  to  alight  until  the  train 
had  come  to  a  stop  at  the  station, 
where  the  court  instructed  that 
plaintiff  "was  bound  to  use  due  care 
to  ascertain  whether  the  train  reached 
the  place  designed  for  passengers  to 
alight,  and  had  no  right  to  assume  it 
simply  because  the  brakeman  had  an- 
nounced the  station,  and  the  train 
had  stopped.  She  must  use  her 
senses."  Barry  v,  Boston,  etc.,  R.  Co., 
172  Mass.  109,  51  NE  518.  (2>  Where 
the  court  charged  that,  if  plaintiff 
attempted  to  alight  from  the  car 
after  it  had  started,  and  such  act  was 
negligence  on  her  part,  the  jury 
should  find  for  defendant,  It  was  not 
error  to  refuse  a  requested  charcre 
that  If  plaintiff  attempted  to  alight 
from  the  car  while  it  was  In  motion, 
she  could  not  recover.  West  C^hicago 
St  R.  Co.  V.  McCafferty,  220  111.  476, 
77  NE  153. 

18.  Pence  v.  Wabash  R.  Co.,  116 
Iowa  279,  90  NW  69;  Mltehell  v.  Chi- 
cago, etc.,  R.  Co.,  132  Mo.  A.  143,  112 
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to  shoT  it,  a  ehaige  submitting  the  question  to  the 
jury  should  be  given. ^"  But  where  the  issue  of  con- 
tributory negligence  is  not  raised  by  either  the 
pleadings  or  the  evidence,  the  court  is  not  required 


to  inatmet  the  jury  on  that  question."  The  court, 
in  submitting  the  issue  of  contributory  n^ligence, 
should  confine  the  chai^  strictly  to  the  acts  pleaded 
and  relied  on  as  evidence;^  and  hence  an  instmc- 


SW  291;  Spencer  V.  BL  Louis  Transit 

Co..  Ill  Mo.  A.  65S,  8«  SW  693. 

 [a]     rtapn     wofltlaatloav— <i) 

Where,  In  an  action  for  injury  to  a 
frelgbt  train  passenger,  an  Instruc- 
tion that.  If  he  voluntarily  sat  near 
an  open  door  of  the  caboose,  etc.,  and 
was  thrown  from  the  car  by  the  Jar 
made  by  n  coupling,  he  could  not  re- 
cover, has  been  properly  refused  for 
foiling  to  refer  the  Jury  to  the  con- 
duct of  a  reasonably  prudent  man  and 
the  exercise  of  ordinary  care  for  his 
own  safety  as  the  standard  by  which 
the  paasenEor's  conduct  should  be 
measured,  it  Is  not  error  to  modify 
it  by  directing  that,  although  he 
knew  that  he  was  liable  to  be  thrown 
from  the  car,  he  could  recover  unless 
he  was  thrown  by  a  usual  and  ordi- 
nary Jar.  Mitchell  v.  ChtcaBO.  etc., 
R.  Co..  132  Mo.  A.  14>,  112  SW  291. 
(2)  Defendant's  requested  Instruc- 
tion, In  au  action  for  injury  to  plain- 
tiff while  attempting  to  board  de- 
fendant's street  car,  that,  if  plaintiff 
attMnpted  to  board  It  while  it  was 
solng  at  such  speed  that  a  person  of 
ordinary  care  and  prudence  would  not 
have  attempted  so  to  do  under  the 
circumstances,  then  he  was  guilty  of 
contributory  negligence,  and  could 
not  recover,  Is  properly  amended  by 
the  Insertion  after  the  word  "circum- 
stance" of  the  clause,  "and  that  that 
fact  directly  contributed  to  cause 
plaintiff's  Injury;"  plaintiff's  evi- 
dence being  that  be  landed  safely  on 
,the  step  of  the  car.  and  was  thrown 
therefrom  by  the  sudden  forward 
lurch  of  the  car;  and,  if  this  is  true, 
such  lurch,  and  not  the  attempt  to 
board  the  car  while  it  was  in  mo- 
tion, is  the  proximate  cause  of  his 
Inlury.  Spencer  v.  St.  Liouis  Transit 
Co.,  Ill  Mo.  A.  663,  86  SW  593. 

[b]  Modlfloatioii  held  bnpropsr, — 
Van  Horn  v.  St.  Louis  Transit  Co., 
198  Mo.  481,  96  SW  326;  Maxey  v. 
Metropolitan  St.  R.  Co.,  96  Mo.  A.  303, 
68  SW  1063  (holding  that,  whjsre  de- 
fendant denied  its  negligence  and  al- 
leged contributory  negligence,  an  In- 
struction to  find  for  defendant,  if  the 
injuries  were  the  result  of  an  acci- 
dent, was  Improperly  modified  by 
adding  the  words  "that  is,  not  caused 
by  any  negligence  on  the  part  of  the 
defendant's  servants,"  since,  as  mod- 
ified, it  Impliedly  authorised  a  ver- 
dict for  plaintiff,  although  guilty  of 
contributory  negligence). 

19.  Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Duffey.  122  Ark.  429,  183  SW  748. 

Fla, — Florida  East  Coast  R,  Co.  v. 
Geiger.  64  Fla.  282,  60  S  763. 

111.— Lecklleder  v.  Chicago  City  R. 
Co..  172  111.  A.  BB7;  Chicago,  etc.,  R. 
Co.  V.  Gore,  96  111.  A.  653. 

Ind. — Louis  vine,  etc..  R.  Co.  v. 
Worrell,  44  Ind.  A.  480,  86  NE  78. 

Kan. — Tempfer  v.  Joplln,  etc.,  R, 
Co.,  89  Kan.  374,  131  P  692;  Behen  v. 
Metropolitan  St.  R.  Co.,  85  Kan.  491, 
118  P  73.  AnnCasl913A  328. 

Ky. — Howard  v.  Louisville  R.  Co., 
10$  SW  9S2.  32  KyL  S09;  Louisville, 
etc.,  R.  Co.  V.  Mount,  101  SW  1182, 
31  KyL  210. 

Mich. — McDonald  v.  City  Electric 
Co.,  137  Mich.  892,  100  NW  592. 

Mo. — Northam  v.  United  R.  Co.,  176 
SW  227;  Bruce  v.  Chicago,  etc..  R. 
Co.,  186  Mo.  A.  204,  116  SW  447; 
Murphy  v.  Metropolitan  St.  R.  Co., 
126  Mo.  A.  269,  102  SW  64. 

Tex. — St.  Louis  Southwestern  R. 
Co.  v.  Christian.  (Civ.  A.)  169  SW 
1102;  Pt.  Worth,  etc..  R.  Co.  v.  Tay- 
lor, (Civ.  A.)  162  SW  967;  Texas 
Cent.  R-  Co.  v.  Johnson,  61  Tex,  Civ. 
A.  126,  111  SW  1098;  San  Antonio, 
etc.,  R.  Co.  V.  Trlgo,  (Civ.  A.)  101  SW 
264;  St,  Louis,  etc,  R,  Co.  v.  Rosa. 
(CIT.  A.)  89  SW  1106:  St.  Louis 
Southwestern  R.  Co.  v.  Ball,  28  Tex. 
Civ.  A.  287.  66  SW  S79. 

Va^Vfrginian  R.  Co.  v.  Bell,  116 
Va.  4»tJT9^S!  896.  AnnCasl»16A  804. 


fa]  IIlasrlaraiUaBs^(l)  An  answer 
aliavliis  that  plalntUI's  injurlsa  were 


caused  by  her  own  act  In  stepping 
from  the  car  while  It  was  In  motion 
sets  up  a  plea  of  contributory  negli- 
gence and  invites  an  instruction  on 
such  doctrine,  unless  there  is  no  proof 
In  support  thereof.  Behen  v.  Metro- 
polltlan  St.  R.  Co.,  86  Kan.  491,  118  P 
73.  AnnCasl913A  828.  (2)  Likewise, 
where.  In  a  passenger's  action  for  In- 
juries received  in  alighting,  which  in- 
juries were  caused  by  negligently 
failing  to  hold  the  train  long  enough 
and  by  not  providing  sufficient  exits, 
the  evidence  raises  the  issue  whether 
the  station  was  called  in  plaintiff's 
coach  and  whether  two  doors  were 
open  for  the  exit  of  passengers,  the 
court  should  fully  instruct  on  plaln- 
tiCrs  duties.  Ft.  Worth,  etc.,  R.  Co. 
v.  Taylor,  (Tex.  Civ.  A.)  162  SW  967. 
(3)  An  Instruction  as  to  contributory 
negligence  la  proper,  in  an  action 
against  a  street  railroad  company  for 
injuries,  where  there  Is  evidence  that, 
in  running  to  get  on  a  car  in  motion, 

Elaintiff  caught  her  foot  on  a  switch 
andle.  Lecklleder  v.  Chicago  City 
R.  Co.,  172  111.  A.  657.  (4)  Where 
the  evidence  showed  that  plaintiff, 
with  a  market  tjasket  In  her  hand, 
boarded  a  street  car,  and  that  while 
she  was  going  in  the  door  of  the  car, 
or  Immediately  after  she  stepped  in- 
slde,  the  car  started  with  a  violent 
Jerk,  causing  her  to  be  thrown 
against  a  seat  and  Injuring  her,  a 
charge  on  contributory  negligence 
was  not  prejudicial.  Howard  v. 
Louisville  R.  Co.,  105  SW  932,  82 
KyL  809. 

[b]  X*ir  of  anothar  stats. — Where, 
in  an  action  against  a  carrier  for  an 
Injury  received  by  plaintiff  while  a 
passenger  in  another  state,  it  is  ad- 
mitted that,  under  the  law  of  euch 
other  state  plaintiff  may  recover,  al- 
though she  may  have  been  guilty  of 
negligence  contributing  to  her  Injury, 
providing  the  negligent  act  of  the 
carrier  was  the  direct  and  proximate 
cause  of  such  injury.  It  is  proper  to 
give  to  the  jury  the  law  of  the  state 
where  the  injury  occurred,  as  to  con- 
tributory negligence  as  admitted  by 
the  pleadings.  TLouisvIlle,  etc.,  R.  Co. 
V.  Harmon.  64  SW  640,  23  KyL  871. 

30.  U.  S. — Texas,  etc.,  R.  Co.  v. 
Gardner.  114  Fed.  186,  63  CCA  142. 

Ga. — Georgia  R.,  etc.,  Cto.  v.  Rich, 
9  Ga.  A.  497,  71  SB  T69;  Atlantic 
Coast  Line  R.  Co.  v.  Odum,  6  Oa.  A. 
780,  63  SG  1126. 

Ky.— Cincinnati,  etc.,  R.  Co.  v.  Hal- 
comb.  78  SW  205,  86  KyL  1444; 
Brown  v.  Louisville  R.  Co.,  63  sW 
1041.  21  KyL  995. 

Mich. — Howell  V.  Lansing  City 
Electric  R.  Co..  136  Mich.  432,  99  NW 
406. 

Mo. — Duffy  V.  St.  Louis  Transit 
Co..  104  Mo.  A.  235,  78  SW  831. 

Tex. — Gulf,  etc..  R.  Co.  v.  Bell.  93 
Tex.  632,  67  SW  939;  Missouri,  etc:. 
R.  Co.  V.  Mccormick,  (Civ,  A.)  160 
SW  429;  Northern  Texas  Tract.  Co. 
V.  Brigance,  61  Tex.  Civ.  A.  15.  128 
SW  919;  Texas,  etc..  R.  Co.  v.  Hall. 
58  Tex.  Civ.  A.  598,  125  SW  71; 
Missouri,  etc.,  R.  Co.  v.  Corse,  46 
Tex".  Civ.  A.  60,  101  SW  622;  St. 
Louis  Southwestern  R.  Co.  v.  Can- 
non, (Civ.  A.)  81  SW  778. 

[a]  MaMag  a  misstep  while  at- 
tempting to  board  a  train  is  not  even 
prima  facte  evidence  of  negligence, 
requiring  a  special  Instruction  to  the 
jury  on  the  subject  of  contributory 
negligence.  Texas,  etc.,  R.  Co.  v. 
Gardner.  114  Fed.  186.  62  CCA  142. 

[b]  When  plaiatat  eoald  sot 
have  amUad  toe  aoctdenty — Where 
the  evidence  shows  that  plaintiff's 
injury  was  due  to  a  sudden  jerk  of 
the  street  ear  from  which  she  was 
alighting,  and  that  the  accident  could 
not  have  been  avoided  by  her  after  It 
became  operative,  a  failure  to  in- 
struct that  rtie  cannot  recover,  if, 
by  ordinary  earc,  abe  could  have 
avoided  the  conaeQuencea  of  defend- 
aafa     nevUgence,     is    not  wrror. 


Savannah  Electric  Co.  V.  Lackens,  18 
Ga.  A.  766,  79  SE  63. 

[c]  Aasamptloa  of  vlak. — Where  a 
passenger  was  told  by  the  ticket 
agent  that  his  train  was  then  stand- 
ing on  the  track  ready  to  go,  and  as 
he  approached  it  the  porter  told  him  ~ 
to  _go  aboard,  such  facts  were  in- 
sufficient to  call  for  a  charge  on  as- 
sumed risk,  in  an  action  for  Injuries 
sustained  while  the  carrier  com- 
pleted the  making  up  of  the  train. 
St.  Ix>ui&  Southwestern  R.  Co.  v. 
Morrow,  (Tex.  Civ.  A^  98  SW  162. 

[d]  iro  evUenoe  of  jnnptac  tnm 
ear.)— Where,  In  an  action  against  a 
street  railroad  company  for  Injuries 
to  a  passenger  who  left  the  oar  just 
before  the  occurrence  of  a  then  im- 
minent collision,  her  evidence  was 
that  she  was  thrown  therefrom  while 
the  car  was  going  around  a  curve  by 
Its  centrifugal  force  which  broke  her 
hold,  and  there  was  no  evidence  that 
she  jumped  from  the  car,  there  was 
no  occasion  to  submit  to  the  jury  the 
question  of  her  jumping  from  the 
car.  Howell  v.  Lansing  City  Electric 
R.  Co..  136  Mich.  432,  99  NW  406. 

[e]  Altaveatlon  hatwata  oondootor 
aad  aactlief  pasgrenger  Whcro  a 
conductor  struck  a  passenger  and 
used  opprobrious  language  to  him. 
and  another  passenger  was  thereby 
Injured,  an  Instruction  that  It  was 
the  duty  of  the  latter  passenger  to 
use  ordinary  care  to  avoid  the  conse- 
quences of  defendant's  wrong  was 
not  authorised  by  the  evidence.  Oeor- 
gia  R.,  etc.,  Co.  v.  Rich.  9  Oa.  A.  497. 
71  SB  769. 

[f]  nalatis  standing  in  propar 
plsoe.  In  an  action  for  injuries  to 
a  person  awaiting  transportation, 
from  being  struck  by  a  bundle  of 
papers  thrown  from  defendant's  car, 
testimony  that  plaintiff,  when  he  was 
struck,  waa  standing  In  the  place  pro- 
vided for  passengers  to  get  off  and 
on  the  cars,  about  four  or  five  feet 
from  the  railroad  track,  did  not  raise 
an  issue  as  to  plaintiff's  contribu- 
tory negligence,  and  It  was  not  error 
to  refuse  a  charge  submitting  suoh 
issue.  Northern  Texas  Tract.  Co.  v. 
Brigance,  61  Tex.  Civ.  A.  16.  128 
SW  919. 

ai.  111. — Springfield  Cons.  R.  Co. 
v.  Hoeffner,  175  111.  634.  61  NE  884 
[aff  71  111.  A.  162]. 

Iowa. — Dleckmann  v.  Chicago,  etc., 
R.  Co.,  168  Iowa  13,  144  NW  687. 

Ky. — Chesapeake,  etc.,  R.  Co.  v. 
Lang,  100  Ky.  221,  38  SW  603.  40  SW 
451,  41  SW  271,  19  KyL  66. 

Mo. — Schaefer  v.  St.  Louis,  etc., 
R.  Co.,  128  Mo.  64.  30  SW  331. 

N.  T. — Kuhlman  v.  Metropolitan  St. 
R.  Co..  29  Misc.  778.  60  NTS  989. 

[a]  Znstrnotioiia  held  proper  or 
erroneously  refused  as  supported  by 
the  pleading  and  evidence.  (1)  St. 
Louis,  etc^  R.  Co.  v.  Evans.  99  Ark. 
69,  137  SW  568;  Tucker  v.  Central  of 
Georgia  R.  Co.,  122  Ga.  387.  60  SE 
128;  Schneider  v.  North  Chicago  St. 
R.  Co..  80  111.  A.  306;  Louisville,  etc., 
R.  Co.  V.  Smith,  136  Ky.  462.  122  SW 
806  (holding  that,  where  the  evidence 
is  conflicting  as  to  whether  defend- 
ant exercised  sufficient  care  to  give 
warning  before  closing  the  space  left 
for  the  passage  of  persons  between 
cars  at  a  crossing.  It  is  proper  to 
instruct  to  find  for  defendant  if 
plaintiff  would  not  have  been  Injured 
except   for   his   contributory  negll- 

Sence.  unless  when  he  came  In  peril, 
efendant's  employees  could,  by  the 
exercise  of  ordinary  care,  have  dis- 
covered his  peril  and  prevented  the 
Injury);  Quinn  v.  Metropolitan  St.  R. 
Co.,  218  Mo.  546.  118  SW  46.  (2)  As 
to  boarding  car  or  train.  Quinn  v. 
MetroppIlUn  St.  R.  Co..  218  Mo.  646, 
118  SW  46;  San  Antonio,  etc.,  R.  Co. 
V.  Trlgo,  (Tex.  Civ.  A.)  101  SW  254 
(holding  that  an  Instruction,  in  an 
action  for  Injuries  to  an  Infant, 
reeelved  while  attempting  to  board 
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tion  is  erroneons  which  is  not  applicable  to  the 
pleadings  and  the  evidence,^  as  where  it  ignores  or 


omits  to  eharge  on  a  material  matter  in  issue,"  or 


the  iBsue  of  contrlbutoiT  negllKence, 
the  jury  should  consider  the  Infant's 
age.  Intelligence,  and  discretion,  may 
be  given,  where  there  Is  evidence 
that  the  Infant  was.  on  account  of 
hts  aee,  so  wanting  In  intelligence 
that  ne  could  not  appreciate  the 
danger  of  boarding  a  moving  train). 
(3)  As  to  preparing  to  alight.  Thorp 
V.  Durham  Tract,  Co..  159  N.  C.  33. 
74  SE:  644.  (4)  As  to  alighting  from 
a  train  or  car.  Philadelphia,  etc.,  R. 
Co.  V.  Hand,  101  Md.  233.  61  A  285: 
Dallas  Cons.  Electric  St.  R.  Co.  v. 
Barnes.  (Tex.  Civ.  A.)  119  SW  122; 
Williams  v.  Galveston,  etc.,  R.  Co., 
S4  Tex.  Civ.  A.  145.  78  SW  45  (hold- 
ing that  the  undisputed  evidence 
having  shown  that  plaintiff's  effort 
to  get  off  the  train  was  the.  efficient 
cause  of  the  injury,  It  was  not  error 
to  instruct  that,  If  plaintiffs  en- 
deavor to  get  ofT  the  train  either 
caused  or  contributed  to  his  injury, 
plaintiff  could  not  recover).  (5)  As 
to  preparing  to  alight  from  a  mov- 
ing train  or  car.  Forbes  v.  Chicago, 
etc.,  R.  Co..  135  Iowa  679,  113  NW 
477.  (6)  As  to  alighting  from  a  mov- 
ing train  or  car.  Peck  v,  St.  Louis 
Transit  Co..  178  Mo.  617.  77  SW  736: 
Patterson  v.  Westchester  Electric  R. 
Co..  26  App.  DIv.  836.  49  NYS  796 
(holding  that,  where  the  whole  issue 
is  whether  the  car  stopped  for  plain- 
tiff to  alight  and  then  started  with  a 
jerk  while  she  was  alighting,  or 
whether  it  did  stop  at  all  It  is  error 
to  refuse  a  requested  charge  that, 
if  plaintiff  stepped  from  the  car 
while  it  was  In  motion,  there  can  be 
no  recovery);  Cunningham  v.  Dry 
Dock.  etc..  R.  Co..  31  Misc.  471.  64 
NYS  350  trev  29  Misc.  772  mem.  60 
NYS  990]  (holding  that,  where  the 
complaint  alleged,  and  plaintiff's  evi- 
dence tended  to  show,  personal  in- 
juries by  reason  of  defendant's  negli- 
gence In  suddenly  starting  its  car 
which  had  been  stopped  to  permit 
plaintiff  to  alight,  and  defendant's 
evidence  tended  to  show  that  plain- 
tiff's injuries  were  received  in  at- 
tempting to  get  off  the  car  while 
still  in  motion,  It  was  error  to  refuse 
a  charge  that,  if  plaintiff  stepped  off 
the  car  while  the  same  was  In  mo- 
tion, the  verdict  should  be  for  de- 
fendant) ;  Carter  v.  Seaboard  Air 
Line  R.  Co.,  165  N.  C.  244.  81  SE 
321  (whether  he  was  invited  to  alight 
by  an  employee  or  whether  the 
danger  was  so  obvious  that  a  man  of 
ordinary  prudence  would  not  act  on 
the  Invitation);  Knoxvllle  Tract,  Co. 
v.  Carroll,  113  Tenn.  514,  82  SW  813; 
Parks  V.  San  Antonio  Tract.  Co..  100 
Tel.  222.  94  SW  331  [remanding  (Civ. 
A.)  93  SW  130]  (holding  that,  where. 
In  an  action  for  Injuries  to  a  pas- 
senger, received  while  alighting  from 
a  street  car.  defendant  claimed  that 
plaintiff  Jumped  from  the  car  while 
It  was  atUl  in  motion  and  offered 
evidence  to  such  effect,  an  Instruction 
that,  If  plaintiff  was  guilty  of  con- 
tributory negligence  in  alighting 
from  the  car.  and  such  negligence 
proximately  caused  the  Injury,  plain- 
tiff was  not  entitled  to  recover,  was 
not  erroneous  as  submitting  as  an 
Issue  the  question  whether  the  sup- 
posed negligence  of  plaintiff,  if  es- 
tablished, necessarily  contributed  to 
his  fall  about  which  there  was  no 
question) ;  Smalt  v.  San  Antonio 
Tract.  Co..  (Tex.  Civ.  A.)  148  SW 
833;  San  Antonio  Tract.  Co.  v.  War- 
ren. (Tex.  Civ.  A.)  85  SW  26  (holding 
that,  where  in  an  action  for  injuries 
to  a  passenger,  the  answer  alleged 
that  plaintiff  was  hurt  while  under- 
taking to  alight,  and  the  evidence 
showed  that  he  alighted  with  extraor- 
dinary force,  the  court  was  justi- 
fied In  submitting  the  Issue  whether 
plaintiff  alighted  from  the  car  be- 
fore It  stopped).  (7)  As  to  falllno"  in 
elevator  shaft.  Wheeler  v.  Hotel 
Stevens  Co..  71  Wash.  142.  127  P 
840.  AnnCa8l914C  676  and  note, 
[b]    Where  tbe  real  Issue  Is  m  to 


plaintiff's  oontrtbatOKT  ne^lgenos  In 
attemvtliMr  to  bOMrd  defendant's  car, 
instructions  are  not  objectionable  be- 
cause they  do,  or  do  not.  recognize 
him  as  a  passenger.  Schaefer  v.  St, 
Louis,  etc..  R.  Co..  128  Mo.  64.  30 
SW  331. 

[c]  Injury  avoldahle  notwith- 
standing oontrlbntory  negUgenoe. — 

(1)  Where  the  evidence  supports 
a  finding  that  plaintiff  was  seen  by 
the  motorman  from  the  time  he  at- 
tempted to  board  the  street  car  until 
he  was  thrown  from  such  car,  an 
instruction  is  proper  that,  even  if 
plaintiff  was  negligent.  If  defendant 
could  have  avoided  the  accident  by 
exercising  reasonable  care  after  see- 
ing his  danger,  defendant  would  be 
liable.  Nilson  v.  Oakland  Tract.  Co.. 
10  Cal.  A.  103.  101  P  413.  (2)  But 
where.  In  an  action  for  the  death  of 
a  passenger,  resulting  from  being 
struck  by  a  train  while  he  was  cross- 
ing the  tracks,  the  undisputed  evi- 
dence shows  that  the  engineer  did 
not  see  him  In  time  to  avoid  a  col- 
lision, an  instruction  predicated  on 
the  doctrine  of  "  the  last  clear 
chance"  is  properly  refused.  Dieck- 
mann  v.  Chicago,  etc..  R.  Co.,  163 
Iowa  13.  144  NW  587.  (3)  Where  the 
complaint  alleged  simple  negligence 
only,  an  instruction  that,  although 
plaintiff  was  guilty  of  contributory 
negligence  in  attempting  to  alight  at 
a  place  other  than  a  street  crossing 
or  a  regular  stopping  place,  such 
negligence  would  not  bar  a  recovery 
If  the  car  was  started  by  the  car- 
rier's employees  under  such  circum- 
stances as  showed  a  "reckless  and 
willful"  disregard  for  plaintiff's 
safety,  was  erroneous.  Jacobson  v. 
St.  Louis  Transit  Co..  106  Mo.  A. 
339.  80  SW  309. 

[d]  Dbrtlnffuishlng  rapidity  of 
niotloB.— Where  there  Is  some  evi- 
dence that  a  street  car  was  moving 
slowly  when  plaintiff  attempted  to 
get  off,  a  charge  that,  if  the  car  was 
in  "tnotlon,"  without  distinguishing 
between  rapid  and  slow  motion, 
plaintiff  could  not  recover  is  erro- 
neous and  properly  refused.  Kuhl- 
man  v.  Metropolitan  St.  R.  Co.,  29 
Misc.  773,  60  NTS  989. 

32.  Ala. — Alabama  City,  etc.,  R. 
Co.  v.  Bates.  149  Ala.  487.  43  S  98. 

Ark. — Miles  v.  St.  Louis,  etc.,  R. 
Co..  90  Ark.  486,  119  SW  837. 

Ind. — Indianapolis  St,  R.  Oo.  v. 
Whitaker.  160  Ind.  125.  66  NE  433. 

Mo. — Fleming  v.  St.  Louis,  etc..  R. 
Co..  101  Mo.  A.  217,  74  SW  382 
(charge  not  warranted  by  plea). 

N.  Y. — Hanau  v.  Metropolitan  St. 
R.  Co..  103  App.  Dlv.  402,  92  NYS 
1086. 

Pa. — Neff  V.  Harrlsburg  Tract.  Co.. 
192  Pa.  501,  43  A  1020.  73  AmSR 
825. 

[a]    mstmotlons  held  erroseoas  or 

properly  refused  as  not  applicable  to 
tho  pleading  and  evidence.  (1)  Lang 
v.  Marshalltown  Light,  etc..  R.  Co., 
166  Iowa  548,  147  NW  917:  Baltimore 
Cons.  R,  Co,  V.  Armstrong,  92  Md. 
564.  48  A  1047,  54  LRA  424;  Cody  v. 
Duluth  St.  R.  Co..  94  Minn.  74.  102 
NW  201.  397:  St.  Louis  Southwestern 
R.  Co.  V.  Cannon,  (Tex.  Civ.  A.)  81 
SW  778;  Houston,  etc.,  R.  Co.  v.  Nor- 
rls,  (Tex.  CIv.  A.)  4i  SW  708.  (2) 
As  to  boarding  ear  or  train.  Palfrey 
V.  United  R.  Co.,  162  Mo.  A.  470.  142 
SW  773;  Hanau  v.  Metropolitan 
St.  R,  Co.,  103  App.  Dlv.  402. 
92  NYS  1086  (holding  that,  where. 
In  an  action  for  Injuries  to  a 
passenger  while  boarding  a  street 
car.  his  evidence  that  the  car  was 
still  when  he  attempted  to  board 
It.  and  that  it  was  started  with  a 
sudden  Jerk,  was  uncorroborated,  and 
was  contradicted  by  three  other  wit- 
nesses. It  was  error  to  charge  that 
In  determining  the  weight  of  the 
evidence  the  jury  might  consider 
whether  it  was  reasonable  to  be- 
lieve that  people  of  plaintiff's  age 
would   run    for   a   car   and   try  to 


board  It.  and  "whether  people  do 
that  sort  of  thing"  jn  the  city  where 
the  accident  occurred).  (3)  As  to 
alighting  from  moving  car  or  train. 
Southern  R.  Co.  v.  Morgan,  178  Ala 
B90,  59  S  432  (Instruction  properly  re- 
fused, because  by  the  use  of  the  word 
"thereupon"  for  "therefrom"  It  predi- 
cated contributory  negligence  on  the 
passenger's  going  on  the  platform  or 
steps  while  the  car  was  la  motion, 
instead  of  on  his  stepping  from  the 
car  while  In  motion);  Forbes  v.  Chi- 
cago, etc.,  R.  Co.,  135  Iowa  679,  113 
NW  477  (holding  that,  where  the  evi- 
dence showed  that  while  the  train 
was  in  motion  the  passenger  left  his 
seat  and  went  on  the  platform,  for 
the  purpose  of  alighting  when  the 
train  came  to  a  stop,  and  that  In  con- 
sequence of  the  Jerking  of  the  train 
he  was  thrown  from  the  platform, 
the  refusal  to  charge  that  he  was 
guilty  of  contributory  negligence  in 
getting  off  a  moving  train  was 
proper);  Central  Kentucky  Tract.  Co. 
V.  Combs,  143  Ky.  529.  136  SW  1045; 
United  R.  etc..  Co.  v.  Beldelman.  95 
Md.  480,  52  A  913  (crippled  passen- 

fer);  Neff  v.  Harrlsburg  Tract.  Co., 
92  Pa.  BOl,  43  A  1020,  73  AmSR 
826  (holding  that,  where  there  ia 
conflicting  evidence  as  to  whether  a 

rsenger  got  oft  a  street  car  before 
■topped,  or  did  not  leave  It  until 
it  stopped,  and  it  started  with  a 
sudden  jerk  while  she  was  getting 
off,  causing  her  to  fall,  and  there  was 
nothing  to  take  the  case  out  of  tbe 
rule  that  It  is  negligence  for  a  pas- 
senger to  alight  from  a  moving  train, 
it  Is  error  to  charge  that.  If  the  Jury 
take  the  version  that  the  car  had 
not  stopped  when  the  passenger  un- 
dertook to  get  out,  they  may  find 
her  guilty  of^ contributory  negligence, 
and  in  that  case  she  will  not  be 
entitled  to  recover,  and  that.  If  she 
undertook  to  get  off  the  car  before 
It  stopped,  they  may  ascertain  that 
she  ought  to  have  waited);  Shaddix 
V.  St.  Louis  Southwestern  R.  Co.. 
(Tex.  Civ.  A.)  120  SW  617:  Dallas 
Cons.  Electric  St,  R.  Co.  v.  McAllis- 
ter, 41  Tax.  CIv.  A.  131.  90  SW  933. 
(4)  As  to  stepping  on  defective  foot- 
stool. Atlanta,  etc.,  Air  Line  R.  Co. 
V.  Wheeler.  154  Ala.  530.  46  S  262 
(holding  that  an  instruction  which 
pretermits  plaintiff's  discovery  or 
knowledge  of  the  way  In  which  the 
stool  was  adjusted  In  time  to  stop 
was  properly  refused,  where  there 
was  evidence  that  she  had  no  such 
knowledge).  (5)  As  to  standing  on 
car  platform.  Atlantic  Coast  Line  R. 
Co.  v.  Crosby,  53  Fla.  400,  43  S  318; 
Chesapeake,  etc..  R.  Co.  v.  Land, 
100  Ky.  221.  38  SW  503.  40  SW  451. 
41  SW  271,  19  KyL  65  (holding  that, 
where  It  appeared  that  the  train  was 
very  crowded,  and  the  evidence  was 
conflicting  as  to  whether  there  were 
seats  or  standing  room  unoccupied 
inside  the  cars,  the  court  properlv 
refused  to  charge  that,  if  there  were 
seats  or  standing  room  in  any  of  the 
cars,  plaintiff's  intestate,  wno  was 
thrown  from  a  platform  by  a  col- 
lision, should  have  been  Inside): 
Fleming  v.  St.  Louis,  etc..  R.  Co..  101 
Mo.  A.  Il7.  74  SW  382  (holding  that, 
where  plaintiff's  evidence  showed 
that  he  was  on  the  rear  platform  of 
defendant's  street  car.  in  the  act  of 
getting  off  at  a  place  where  it  had 
stopped  before  crossing  some  rail- 
road tracks,  but  was  prevented  from 
doing  so  by  the  sudden  starting  of 
the  car  and  its  rapid  motion,  and 
there  was  no  evidence  •  to  the  con- 
trary. It  was  error  to  predicate  a 
charge  of  contributory  negligence  on 
the  assumption  that  he  had  taken  his 
position  on  the  rear  platform,  not  for 
the  purpose  of  getting  off  before 
reaching  the  railroad  tracks,  but  for 
his  own  convenience  in  getting  off  at 
soma  point  beyond  them). 

33.  Ala. — Louisville,  etc,  R.  Co.  v. 
Dllburn.  178  Ala.  600.  59  S  438; 
Alabama  City,  etc.,  R.  Co.  v.  Bates. 


Forlatw  omm.  AsTslopnMBta  and  ahaafws  in  the  law  see  fsumulatlve  Annotations,  same  title,  '^^^'^^^f 
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on  a  material  part  of  the  evidence.** 

1526]    (3)  Invading  Province  of  Jury.  The 

instruction  must  not  invade  the  province  of  the 
jury;*"  hence  it  must  not  withdraw  or  exclude  an 
issue  of  fact,  on  which  there  is  conflicting  or  doubt- 
ful evidence,  from  the  jury,"  as  by  assuming,  as  a 
matter  of  law,  the  existence  or  the  nonexistence  of 
facts  in  issue,^  or  hj  assuming  or  charging  as  a 
rule  of  law  that  certain  facts  in  evidence  do  or  do 
not  constitute  contributory  negligence." 

[$  1527]  (4)  As  to  Fresnmptions  and  Burden  of 
Proof."  In  those  jurisdictions  in  which  the  burden 
is  on  plaintiff  to  negative  contributory  negligence, 
an  instruction  to  this  effect  should  be  given;"  but 


in  thcwe  jurisdictions  which  require  defendant  to 
show  contributory  negligence  on  the  part  of  plain- 
tiff, an  instruction  to  this  effect  is  proper,"  and  a 
chai^  which  in  effect  instructs  the  jury  that  the 
burden  is  on  plaintiff  to  prove  want  of  contributory 
n^Iigence  is  erroneoua.^^  Where,  however,  the 
issue  of  contributory  negligence  is  raised  by  plain- 
tiff's own  evidence,  it  is  error  to  instruct  that  the 
burden  of  proving  contributory  n^ligence  is  on 
defendant.*" 

1528]  c.  Verdict  and  Findings.  The  verdict 
or  findings  on  the  question  of  contributory  negli- 
gence are  governed  by  the  rules  applicable  in  civil 
actions."    The  court  may  refuse  to  submit  for 


149  Ala.  487,  43  S  08  (isnorlnff  de- 
fense of  contributory  neglleence). 

Ga. — Southern  R.  Co.  v.  Gore,  128 
Ga.  627,  68  SE  180. 

Ind. — Evansville,  etc.,  R.  Co.  v. 
Duncan,  28  Ind.  441,  92  AmD  322. 

Mass. — Krock  v.  Boaton  El.  R.  Co., 
in  Mass.  398,  101  NB  968. 

N.  T. — Manning  v.  Nassau  Electric 
R.  Co.,  137  App.  Dlv.  860,  122  NYS 
864  (Ignoring  contributory  negli- 
gence). . 

Or. — Richardson  v.  Portland  R., 
etc.,  Co.,  70  Or.  330,  141  P  749. 

Tex. — Renfro  v.  Texas  Cent.  R.  Co., 
<Clv.  A.)  141  SW  820. 

[a]  WhrtlMr  oar  bad.  com*  to 
stop.— Where  the  controlling  Issue 
waa  as  to  whether  the  car  had  come 
to  a  standstill  before  plaintiff  at- 
tempted to  alight,  the  failure  to  In- 
struct in  substance  that.  If  It  had 
not  come  to  a  stop,  defendant  was 
not  liable  was  prejudicial  error. 
Krock  V.  Boston  BL  R,  Co.,  214  Mass. 
398.  101  NE  968. 

94.  Thompson  v.  Duncan,  76  Ala. 
334;  St.  Louis,  etc..  R.  Co.  v.  Shaw, 
94  Ark.  46,  125  SW  654.  140  AmSR 
98:  United  R.,  etc.,  Co.  v.  Riley.  109 
Md.  327,  71  A  970;  Baltimore,  etc., 
R  Co.  V.  Trader.  106  Md.  636,  68  A 
12;  St.  Louis  Southwestern  R.  Co.  v. 
Cannon.  (Tex.  Civ.  A.)  81  SW  778. 

S5.  Texas,  etc.,  R.  Co.  v.  White- 
ley,  43  Tex.  Civ.  A.  346.  96  SW  109; 
St.  Iiouls,  etc.,  R.  Co.  v.  Ross,  (Tex. 
Civ.  A.)  89  SW  1105. 

36.  Ala, — Alabama  City,  etc.,  R. 
Co.  V.  Bates,  149  Ala.  487,  43  S  98. 

Ark. — Little  Rock  Tract.,  etc.,  Co. 
V.  Klmbro,  75  Ark.  211.  87  SW  121, 
644. 

111. — Bower  V,  Chicago  Cons.  Tract. 
Co.,  156  111.  A.  452. 

Iowa. — Blades  v.  Dea  Moines  City 
R.  Co.,  146  Iowa  680,  123  NW  1067. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
StlUweU,  142  Ky,  330,  134  SW  202: 
Sandlln  v.  Lexington  R.  Co.,  110  SW 
374,  33  KyL  518. 

Mo. — Wise  V.  Wabash  R.  Co.,  136 
Mo.  A.  230,  115  SW  452;  Baskett  v. 
Metropolitan  St.  R.  Co.,  123  Mo.  A. 
725,  101  SW  138  (Instruction  held 
not  erroneous);  Hurley  v.  Metropoli- 
tan St  R.  Co.,  120  Mo.  A.  262,  96  SW 
714  (instruction  held  not  erroneous 
as  eliminating  contributory  negli- 
gence). 

N.  Y. — Wehn  v.  Interborough  Rapid 
Transit  Co..  132  App.  Dlv.  841,  117 
NYS  731. 

Tex. — El  Paso  Electric  R.  Co.  v. 
Sierra.  (Civ.  A.)  109  SW  986. 

27.  Sweeney  v.  Kansas  City  Cable 
R.  Co.,  160  Mo.  3S6,  51  8W  682;  McLean 
v.  Atlantic  Coast  Line  R.  Co.,  81  S. 
C.  100,  61  SE  900.  1071.  128  AmSR 
892.  18  LRANS  763  (Instruction  held 
not  erroneous);  Texas,  etc.,  R.  Co.  v. 
Mitchell,  (Tex.  Civ.  A.)  45  SW  945; 
Bostoa  etc.,  R.  Co.  V.  Norrls,  (Tex. 
Civ.  A.)  41  SW  708. 

[a]  Dugsr  of  pa«Miig«x*B  posl- 
tioik. — An  instruction  that  If  the  pas- 
senger voluntarily  left  his  seat  and 
took  up  the  position  in  which  he  was 
injured,  and  that  If  he  would  not  have 
been  Injured  had  he  remained  In  his 
seat,  no  recovery  can  be  had  unless 
the  person  in  charge  of  the  car  saw 
him  In  hte  position  of  danger  In  time 
to  have  prevented  the  Injury,  ts  prop- 
erly refused,  as  It  asBumea  that  the 
position  which  the  paasflnger  took 


was  dangerous  as  a  matter  of  law, 
and  that  no  recovery  can  be  had,  al- 
though the  injury  was  caused  by  the 
negligent  management  of  the  train. 
Sweeney  v.  Kansas  City  Cable  R.  Co., 
150  Mo.  385,  61  SW  682. 

38.  Ala. — Birmingham  R.,  etc.,  Co. 
v.  Llde,  177  Ala.  400.  68  S  990;  Bir- 
mingham R.  LI  gh  t,  e  tc. ,  Co.  v. 
Hardin,  156  Ala.  244,  47  S  327. 

Mo. — Rearden  v.  St.  Louis,  etc.,  R. 
Co..  215  Mo.  105,  114  SW  961. 

N.  Y. — Cunningham  v.  Metropoli- 
tan St.  R.  Co.,  104  App.  Dlv.  526,  93 
NYS  700  (withdrawing  contributory 
negligence) ;  Malsels  v.  Dry  Dock, 
etc..  R.  Co.,  16  App.  Div.  391,  45 
NYS  4. 

R.  I. — Marsh  V.  Rhode  Island  Co., 
35  R.  L  270,  86  A  724. 

Tex. — St.  Louis  Southwestern  R. 
Co.  v.  Cunningham.  48  Tex.  Civ.  A. 
I,  106  SW  407;  Galveston,  etc.,  R.  Co. 
V.  Morrison.  46  Tex.  Civ.  A.  186,  102 
SW  143;  Hardin  v.  Ft.  Worth,  etc.,  R. 
Co..  (Civ.  A.)  100  SW  996. 

Utah.— Paul  v.  Salt  Lake  City  R. 
Co.,  30  Utah  41.  83  P  663. 

[a]  •  Bmidiany  In  oar  while  sngltt* 
approaoblng. — In  an  action  for  In- 
juries to  a  passenger  who  was  in  a 
freight  car  white  a  coupling  was  be- 
ing made.  It  Is  error  to  Instruct  that 
if  plaintiff  remained  In  the  car  when 
the  engine  was  approaching,  when  he 
should  have  left  the  oar.  ne  cannot 
recover.  Hardin  v.  Ft.  Worth,  etc., 
R.  Co..  (Tex.  Civ.  A.)  100  SW  995. 

[b]  Jumping  oS  moving  train.  -It 
is  not  error  to  refuse  to  instruct  that 
It  was  ne^lgence  for  the  Injured  pas- 
senger to  jump  off  a  moving  train, 
since  this  takes  the  matter  of  con- 
tributory negligence  from  the  Jury. 
Galveston,  etc.,  R.  Co.  v.  Morrison, 
46  Tex.  Civ.  A.  186,  102  SW  143. 

28.  See  generally  Negligence  [29 
Cyc  6441. 

30.  Hutchels  V.  Cedar  Rapids,  etc., 
R.  Co.,  128  Iowa  279,  103  NW  779. 

31.  St.  Louis,  etc.,  R.  Co.  v.  Baker, 
67  Ark.  631,  65  SW  941;  Terre  Haute, 
etc..  Tract.  Co.  v.  Prlschman,  67  Ind. 
A.  462,  107  NE  296;  Indianapolis  St. 
R.  Co.  V.  Brown.  32  Ind.  A.  130.  69 
NE  407;  Gerhart  v.  Metropolitan  St. 
R.  Co.,  132  Mo.  A.  54fl.  112  SW  12: 
Kennedy  v.  St.  Louis  Transit  Co.,  103 
Mo.  A.  1,  78  SW  77;  Henry  v.  Grant 
St.  Electric  R.  Co^  24  Wash.  246,  64 
P  137.  But  see  Lincoln  St.  R.  Co. 
V.  McClellan,  64  Nebr.  672.  74  NW 
1074.  69  AmSR  736  (holding  that  an 
Instruction  that,  the  Injury  being 
shown,  the  carrier,  to  escape  lia- 
bility, must  prove  that  the  passen- 
ger was  guilty  of  gross  contributory 
negligence.  Is  erroneous). 

[a]  XttataaoM  of  propsr  Iwrtroo- 
tton«<— (1)  It  is  not  error  to  Instruct 
that,  if  the  passenger  has  made  out 
a  prima  facie  case,  he  is  entitled  to 
a  verdict,  unless  the  carrier  estab- 
lishes an  afllrmative  defense  by  a 
preponderance  of  the  evidence,  where 
the  whole  of  the  instruction  shows 
that  the  court  Is  simply  Instructing 
that  contributory  negligence  of  the 
passenger  Is  an  affirmative  defense. 
Henry  v.  Grant  St.  Electric  R.  Co., 
24  Wash.  246.  64  P  1S7,  (S)  Where 
the  court,  on  behalf  of  the  company, 
directs  a  finding  for  It  If  the  passen- 
ger was  not  caused  to  fall  by  the 
starting  of  the  car  with  a  sadden 
Jerk,  but  through  an  attempt  to  leave 


the  car  while  It  was  In  motion,  she 
Is  entitled  to  an  instruction  that,  be- 
fore there  can  be  a  finding  for  the 
company  because  of  her  negligence, 
there  must  be  a  preponderance  of  evi- 
dence that  Bhc  attempted  to  alight 
before  the  car  stopped.  Kennedy  v. 
St.  Louis  Transit  Co.,  103  Mo.  A.  1, 
78  SW  77.  (3)  Where  an  answer  in 
an  action  against  a  carrier  by  a  pas- 
senger to  recover  for  Injuries  is 
treated  by  the  trial  court  and  both 
parties  as  pleading  contributory 
negligence,  and  several  Instructions 
bearing  on  that  issue  are  given  on 
request  of  defendant.  It  is  not  error 
to  instruct  that  contributory  negli- 
gence is  an  affirmative  defense  to  be 
proved  by  defendant  unless  It  ap- 
pears in  other  evidence,  and  that,  if 
such  defense  is  not  established,  the 
finding  shall  not  for  that  reason  be 
for  plaintiff,  but  it  shall  be  that  there 
was  no  contributory  negligence  in 
the  case.  Gerhart  v.  Metropolitan  St, 
R.  Co.,  132  Mo.  A.  546.  112  SW  12. 

33.  Miles  v.  St.  Louis,  etc.,  R.  Co., 
90  Ark.  485.  119  SW  837:  llisaouri, 
etc.,  R.  Co.  V.  Turley.  1  Ind.  T.  275. 
37  SW  52  [rev  on  other  grounds  85 
Fed.  369,  29  CCA  1961;  Peck  v.  St. 
Louis  Transit  Co.,  178  Mo.  617,  77 
SW  736;  Herring  v.  Galveston,  etc., 
R.  Co.,  (Tex.  cFv.  A.)  108  SW  97^ 
[writ  of  error  dlsm  102  Tex.  100,  113 
SW  6211;  Selraan  v.  Gulf,  etc..  R.  Co., 
(Tex.  Civ.  A.)  101  SW  1030;  St.  John 
V.  Gulf.  etc..  R.  Co..  (Tex.  Civ.  A.)  80 
SW  235. 

[a]  Tlnu  a  charge  that  If.  while 
plaintiff  was  a  passenger  on  a  ca- 
boose of  a  freight  train,  the  same 
was  struck  by  an  engine  with  un- 
usual force  and  violence  and  by  rea- 
son thereof  plaintiff  was  thrown  down 
and  injured,  and  It  was  negligence  to 
permit  the  caboose  to  be  so  struck, 
and  if  plaintiff  was  not  guilty  of  any 
contributory  negligence,  and  did  not 
assume  the  risk,  then  plaintiff  was 
entitled  to  recover,  is  erroneous,  as 
requiring  plaintiff,  in  addition  to 
proving  defendant's  negligence,  to 
prove  that  he  had  not  been  guilty  of 
contributory  negligence,  and  had  not 
assumed  the  risk,  and  Its  vice  is  In- 
tenslfled  by  a  succeeding  paragraph 
that  the  burden  of  proof  Is  on  plain- 
tiff to  establish  his  case  by  a  pre- 
ponderance of  the  testimony.  Her- 
ring V.  Galveston,  etc..  R.  Co.,  (Tex. 
Civ.  A.)  108  SW  977  [writ  of  error 
dism  102  Tex.  100,  113  SW  621]. 

33.  United  R.,  etc..  Co.  v.  Riley, 
109  Md.  327,  71  A  970;  Barnes  v. 
Dallas  Cons.  Electric  St.  R.  Co.,  102 
Tex.  387,  128  SW  867  [rev  (Civ.  A.) 
119  SW  122].  But  see  Magulre  v.  St. 
Louis  Transit  Co..  103  Ho.  A.  459,  78 
SW  838  (holding  that  an  Instruction 
that  the  burden  of  proving  contribu- 
tory negligence  rests  on  defendant  Is 
not  erroneous  as  depriving  defendant 
of  the  benefit  of  plaintiff's  own  evi- 
dence, although  contributory  negli- 
gence. If  shown  at  all.  was  shown  by 
plaintiffs  evidence  alone). 

34.  See  generally  Negligence  [29 
Cyc  6571;  Trial  [38  Cyc  18681.  And 
see  Louisville,  etc,  R.  Co.  v.  Miller, 
141  Ind.  623,  37  N%}  S43  (holding 
that,  where  it  appeared  from  the 
special  verdict  that  platntlit  entered 
a  passenger  car  and  seated  himself 
on  a  seat  providetMfor  the  nse  of 
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special  findings  questiona  which  eannot  control  or 
i^cct  the  general  verdict,"  and  in  the  absence  of 
statute  no  particular  form  is  required  in  a  submis- 
sion of  a  special  intem^tory  as  to  contributoiy 
negligenos:  it  is  sufficient  if  it  substantially  presents 
the  issue.  Where  the  special  flndiiu^  can  be  recon- 
ciled with  the  general  verdict,  the  latter  will  con- 
trol and  judgment  must  be  entered  according^ 
but  if  the  special  findings  are  in  irreconcilable  con- 


flict with  {he  general  verdict,  they  will  control  such 
verdict  and  judgment  must  be  entered  on  them  not- 
withstanding the  general  verdict."*  In  order  to 
support  a  judgment  thereon  the  findii^  must  not 
be  ineonaistent"  A  general  .verdiet  or  finding  must 
be  supported  by  the  weight  of  the  evidence;  other> 
wise  it  may  be  set  aside,^  or  a  judgment  thereon 
reversed,"  and  a  new  toial  gx&nted.^ 


Xa.  TaAKSPOBTATION  IN  PALAOE  AKD  SLEEFINa  OASS 


[$  1529}  A.  Character  and  Status  of  Palace  and 
Sleeping  Oar  Oompanies.  Palace  and  sleeping  ears 
are  operated  in  connection  with  railroad  trains, 
generally  by  independent  companies  that  make  a 
business  of  the  ownership  and  management  of  such 

that  near  the  middle  of  a  curve 
the  train  was  thrown  from  the 
track,  whereby  he  was  Injured,  it  was 
sufficient  to  show  that  he  was  free 
from  contributory  neerllsrence  with- 
out taking  Into  account  that  part  of 
the  verdict  which  stated  that  ne  was 
exercising  such  care,  prudence,  and 
caution  as  prudent  persons  would  and 
do  exercise  under  like  circum- 
stances); Darden  v.  Southern  Tract. 
Co.,  (Tex.  Civ.  A.)  172  SW  200  (a 
finding  that  there  was  no  discovered 

Seril  held  Justified);  Texas,  etc.,  R. 
o.  V.  Gray,   (Tex.  Civ.  A.)   71  SW 
316. 

[a]  nnaiiu'  oonelnslTa  of  ooii- 
tefimtocT  iLeirlV«*>o*^— Where  In  an 
action  against  a  carrier  for  Injuries 
to  a  passencer,  received  while  at- 
tempting to  board  the  train  at  a  sta- 
tion, there  was  evidence  to  Justify 
the  jury  in  finding  that  defendant 
was  negligent  in  not  g'lvlne  the  pas- 
senger reasonable  time  to  ooard  the 
tram  after  signal  that  it  was  ready 
to  move,  and  In  giving  the  train  an 
unusual  Jerk  while  the  passenger  was 
attempting  to  hoard  It,  and  the  Jury 
find  for  plaintiff,  it  Is  conclusive  that 
he  was  m>t  jfpiilty  of  contributory 
negligence.  Texas,  etc.,  R.  Co.  v. 
Gray,  (Tex.  Civ.  A.)  71  SW  316. 

36.    Dykstra  v.  Grand  Rapids,  etc., 
R.  Co.,  165  Mich.  13,  180  NW  320. 

[a]  Tor  auinpl*!  where  plaintiff 
sued  to  recover  damages  for  Injuries 
sustained  by  being  thrown  from  the 
rear  platform  of  defendant's  car  as 
she  was  about  to  alight,  by  a  pre- 
mature start  and  sudden  jerk  of  the 
car  forward,  the  court  properly  re- 
fused to  submit  to  the  Jury  for 
special  findings  whether  plaintiff,  be- 
fore she  alighted,  was  cautioned  by 
the  conductor  to  wait  until  the  car 
stopped  or  until  the  usual  stopping 
place  was  reached,  as  such  question 
was  not  a  controlling  one.  Dykstra 
r.  Grand  Rapids,  etc.,  R.  Co.,  165 
Mich.  13.  130  NW  820. 

36.    Ward  v.  Chicago,  etc.,  R.  Co., 
102  Wis.  215,  78  NW  442. 

87.  Indiana  R.  Co.  v.  Maurer,  160 
Ind.  25.  66  NE  156;  Southern  R.  Co. 
v.  Roach.  38  Ind.  A.  211,  78  NE  201. 

38.    Adams  v.  I<oulsvlUe,  etc.,  R. 
Co.,  82  Ky.  603,  6  KyL  688. 

89.  Walcsakowski  v.  Milwaukee 
Blectric  R.,  etc.,  Co.,  167  Wis. 
147  NW  20-  Conroy  V.  Chicago,  etc., 
R.  Co.,  96  Wis.  243,  70  NW  486.  38 
LRA  419  (special  verdict  held  too 
Inconsistent  to  support  &  judgment 
for  either  party). 

40.  Wolf  V.  Metropolitan  St.  R. 
Co..  82  App.  Div.  629  mem,  81  NTS 
267;  Hogan  v.  Metropolitan  St.  R. 
Co.,  71  App.  Dlv.  614  mem,  75  NTS 
846;  Cincinnati,  etc..  Electric  R.  Co. 
v.  Lohe.  27  Oh.  dr.  Ct.  138. 

fa]  ntUUng  not  OlstiulMa. — 
Where  a  passenger  was  standing  on 
the  platform  of  defendant's  car  at 
the  time  when  the  car  was  derailed, 
and  he  was  killed,  the  finding  In  his 
favor  will  not  be  disturbed  where 
there  was  conHictlng  testimony  on 
the  issues  as  to  whether  or  not 
there  was  standing  room  within  the 


cars,  and  the  static  of  such  a  company,  except 
where  it  is  declared  by  a  statutory  or  constitutional 
provision  to  be  a  common  carrier,*'  is  not  that  of  a 
common  carrier  of  goods  or  of  passengers,'"  nor 
that  of  an  innkeeper,*"  althoi^h  it  hears  some 


car,  as  to  whether  or  not  the  em- 
ployees had  requested  the  deceased 
to  go  inside,  and  as  to  whether  or 
not  such  passenger  had  knowledge 
of  the  rules  of  the  company  against 
passengers  standing  on  the  plat- 
form. Cincinnati,  etc..  Electric  St. 
R.  Co.  v.  Lohe.  27  Oh.  Clr.  Ct.  138. 

[b]  A  vardlet  for  plaintiff  Is  not 
AomiBst  the  miglit  of  •vldeno*, 
where  the  issue  was  whether  de- 
fendant's street  car  was  in  motion 
when  plaintiff  attempted  to  board  it. 
and  plaintiff  testified  that  it  was 
not,  although  his  testimony  was 
contradicted  by  that  of  the  con- 
ductor and  a  passenger,  and  by  a 
statement  signed  by  plaintiff,  made 
to  a  person  employed  by  defendant, 
to  prepare  the  defense  In  its  acci- 
dent cases,  who  testified  that  he 
wrote  the  statement  at  plaintiff's 
dictation,  and  read  it  to  him  before 
he  signed  It.  plaintiff  testifying  that 
he  did  not  know  what  was  put  In 
the  statement.  Pohle  v.  Second  Ave. 
R.  Co.,  13  App.  Dlv.  393,  42  NTS 
1092  [aff  161  N.  T.  666  mem,  57 
NE  1122  meml. 

41.  Maloney  v.  Metropolitan  St. 
R.  Co..  95  App.  Dlv.  393,  88  NTS  638; 
Clancy  V.  Yonkers  R  Co.,  88  App. 
Dlv.   612  mem,  84  NTS  789. 

49.  Crowe  V.  Michigan  Cent.  R. 
Co.,  142  Mich.  692.  106  NW  395.  See 
generally  New  Trial  [29  Cyc  820]. 

43.  See  constitutional  and  statu- 
tory provisions. 

[a]  Vlidtr  ths  KlssiBslppl  con- 
stitution sleeping  car  companies  are 
declared  to  be  common  carriers. 
Pullman  Co.  v.  Kelly,  86  Miss.  87, 
38  S  317  (holding  that  as  a  common 
carrier,  under  Const.  |  196,  the  com- 
pany is  under  obligation  to  give  to 
passengers  notice  of  arrival  at  their 
destination  and  opportunity  to  leave 
the  train);  Pullman  Palace  Car  Co. 
V.  Lawrence,  74  Miss.  782.  22  S  58. 

[h]  Under  ths  Xnterstat*  Com- 
merce Act,  as  amended  by  the  act 
of  June  29.  1906  (34  TJ.  S.  St.  at  L. 
584),  the  term  "common  carrier"  as 
used  In  that  act  Includes  sleeping 
car  companies..  Pullman  Co.  v. 
L.inke,  208  Fed.  1017.  See  Myers  v. 
PuHman  Co.,  149  Ky.  776,  149  SW 
1002,  41  LRANS  799  (holding  that  a 
sleeping  car  company  cannot  be  held 
to  the  responsibilities  of  a  common 
carrier  in  intra-state  transactions). 

44.  TJ.  S. — Calhoun  v.  Pullman  Pal- 
ace Car  Co^  149  Fed.  646  [aff  159  Fed. 
387.  86  CCA  387,  16  I.RANS  5761: 
Pullman's  Palace  Car  Co.  v.  King,  99 
Fed.  380,  89  CCA  673:  Meyer  v.  SL 
Louis,  etc..  R.  Co.,  64  Fed.  116,  4 
CCA  221  [aff  77  Fed.  160];  Lemon  v. 
Pullman  Palace  Car  Co..  62  Fed.  262; 
Blum  V.  Southern  Pullman  Palace 
Car  Co.,  8  F.  Cas.  No.  1,674,  1  Fllpp. 
500. 

Ala. —  Pullman  Co.  t.  Luts,  164 
Ala.  617,  45  S  «76.  120  AmSR  07,  14 

LRANS  907. 

111. —  Pullman  Palace  Car  Co.  v. 
Smith,  73  111.  360.  24  AmR  26S. 

N.  T. —  Welding  v.  Wagner,  6 
NTWklyDIg  262,  1  NYCityCt  66. 


Tenn. — Pullman  Palace  Car  Co.  v. 
Gavin,  93  Tenn.  53.  23  SW  70,  41 
AmSR  902.  21  LRA  298  and  note. 
See  also  infra  {  1540. 

4S.  Calhoun  v.  Pullman  Palace 
Car  Co.,  140  Fed.  546  [aff  169  Fed. 
387,  86  CCA  S87,  16  LRANS  675]: 
Pullman's  Palace  Car  Co.  v.  King,  99 
Fed.  380,  89  CCA  573;  Blum  v. 
Southern  Pullman  Palace  Car  Co.,  t 
P.  Cas.  No.  1,674.  1  FUpp.  500:  Pull- 
man Co.  v.  Luts,  1S4  Ala.  BIT;  45  S 
675,  lt»  AmSR  67,  14  XatANS  907; 
Welding  V.  Wagner.  6  NYWklyDIg 
282.  1  NTCltyCt  66.  See  also  Infra 
I  1640. 

[a]  Mstplu  ou  cowpMt—  mmA 
laakMpsn  dlStlaffVlabsa-— "1st.  The 
peculiar  construction  of  sleeping 
cars  is  such  as  to  render  It  almost 
Impossible  '  for  the  company,  even 
with  the  most  careful  watch,  to  pro- 
tect the  occupants  of  berths  from 
being  plundered  by  the  occupants  of 
adjoining  sections.  All  the  berths 
open  upon  a  common  aisle,  and  are 
secured  only  by  a  curtain,  behind 
which  a  hand  may  be  slipped  from 
an  adjoining  or  lower  berth  with 
scarcely  a  possibility  of  detection. 
2d.  As  a  compensation  for  his  ex- 
traordinary liability,  the  inn-keeper 
has  a  lien  upon  the  goods  of  bis 
guests  for  the  price  of  their  entertain- 
ment. I  know  of  no  instance  where 
the  proprietor  of  a  sleeping  car  has 
ever  asserted  such  lien,  and  It  is  pre- 
sumed that  none  euch  exists.  The 
fact  that  he  Is  paid  In  advance  docs 
not  weaken  the  argument,  as  inn- 
keepers are  also  entitled  to  pre- 
payment. 3d.  The  Inn-keeper  is 
obliged  to  receive  every  guest  who 
applies  for  entertainment.  The 
steeping  car  receives  only  first-class 
passengers  traveling  upon  that  par- 
ticular road,  and  It  has  not  yet  been 
decided  that  It  Is  bound  to  receive 
those.  4th.  The  inn-keeper  Is  bound 
to  furnish  food  as  well  as  lodging 
and  to  receive  and  care  for  the  goods 
of  his  guests,  and,  unless  otherwise 
provided  by  statute,  his  liability  is 
unrestricted  In  amount.  The  sleep- 
ing car  furnishes  a  bed  only,  and 
that,  too.  usually  for  a  single  night. 
It  furnishes  no  food,  and  receives  no 
luggage  In  the  ordinary  sense  of  the 
term.  The  conveniences  of  the 
toilet  are  simply  an  incident  to  the- 
lodging.  5th.  The  conveniences  of 
a  public  Inn  are  an  imperative  ne- 
cessity to  the  traveler,  who  must 
otherwise  depend  upon  private  hos- 
pitality for  his  accommodation, 
notoriously  an  uncertain  reliance. 
The  traveler  by  rail,  however.  Is 
under  no  obligation  to  take  a  sleep- 
ing car.  The  railway  offers  him  an 
ordinary  coach,  and  cares  for  his 
goods  and  effects  In  a  van  especially 
provided  for  that  purpose.  ^6th.  The 
Inn-keeper  may  exclude  from  his 
house  every  one  but  bis  own  serv- 
ants and  guests.  The  sleeping  car 
is  obliged  to  admit  the  employees  of 
the  train  to  collect  fares  and  con- 
trol its  movements.  7th.  The  sleep- 
'  ing    car    cannot    even    protect  its 
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marked  reaembtanee  to  each.^  Saoh  a  company, 
however,  is  a  public  servant  and  its  relation  to  the 
public  imposes  on  it  certain  duties  and  liabilities  in 
the  carriage  of  passengers  and  their  effects;*'  and 
the  state  may  impose  on  it  reasonable  regulations 
for  the  common  goo^*  anbjeet  to  the  eonstitutional 
limitations  for  the  protection  of  rights  to  life,  lib- 
erty, and  property.* 

1530]  B.  Contract  Daty  in  General*'  The 
purchaser  of  sleeping  car  accommodations  in  a  par- 
ticular sleeper  becomes  for  the  period  covered  by 
the  contract  the  owner  of  a  special  property  right 
in  that  sleeper,^  and  is  entitled  to  the  accommc^a- 
tiona  for  which  he  has  contracted,  and  may  recover 
damages  if  he  is  not  furnished  such  accommoda- 
tions, or  accommodations  equally  as  good;"'  and 
the  company  cannot  relieve  itself  from  liability 
therefor  by  tendering  him  back  the  amount  of  the 
chaises  which  have  been  paid  by  him,"  or  by  show- 
ing that  he  demanded  the  return  of  his  railroad 
tickets  from  the  railroad  conductor.^  It  has  been 
held  that  the  demand  for  a  berth  on  the  part  of 
the  passeqger,  and  the  promise  to  furnish  it  on  the 
part  of  the  company,  constitute  a  contract  which 
binds  the  passenger  to  pay  therefor,  and  binds  the 
company  to  furnish  it,  and  these  mutual  obligations 


and  promises  constitute  a  valid  consideration  for 
the  contract,  and  that,  where  such  a  contract  has 
been  entered  into,  the  company  becomes  bound  to 
reserve  the  berth,  and  cannot  excuse  its  failure  to 
comply  with  its  undertaking  on  the  ground  that 
other  persons  demanded  the  berth  before  the  pas- 
senger presented  himself  to  pay  for  or  occupy  it." 
To  establish  the  authority  of  an  agent  to  make  such 
reservations,  similar  acta  on  his  part  and  the  leeog- 
nition  of  them  by  the  company  under  similar  cir- 
cumstances may  be  shown,"^  and  the  company  can- 
not escape  liability  on  the  ground  that  its  agent  did 
not  understand  the  legal  effect  of  the  reservation.*^' 
Effect  of  ticket.  There  is  a  difference  between  the 
right  of  a  passenger  purchasii^  an  ordinary  rail- 
road ticket,  and  the  right  which  he  obtains  in  buy- 
ing a  sleeping  car  ticket."  Where  a  passei^jer  buys 
a  right  to  a  berth  in  a  sleeping  ear,  the  ticket  he 
receives  is  not  a  contract,  but  merely  a  symbol  indi- 
cating to  the  sleeping  car  company  *s  agent  that  the 
passenger  is  entitled  to  accommodations  in  the  car 
named  in  the  ticket,""  and  it  may  be  varied  or  con- 
tradicted by  parol  evidence."  WTiile,  as  between 
the  eondnotor  of  the  sleepii^  ear  and  the  passenger, 
the  paasengBr's  ticket  is  the  sole  evidence  of  the 


guests,  for  the  conductor  of  the 
train  has  a  right  to  put  them  off 
for  nonpayment  of  fare  or  violation 
of  Its  rules  and  regulations."  Blum 
V.  Southern  Pullman  Palace  Car  Co., 
3  P.  Cas.  No.  1.574,  1  FUpp.  BOO.  608. 

4&  Pullman  Palace  Car  Co.  v. 
I>awrence.  74  Miss.  782,  22  S  53. 
See  also  Allen  v.  Pullman's  Palace 
Car  Co..  191  U.  S-  171,  183,  24  SCt  39, 
48  L.  ed.  134  (where  the  court  said: 
"While  the  Pullman  Company  may 
not  be  technically  a  common  carrier, 
still  we  thlnK  it  comes  within  the 
Bcopo  and  meaning  of  this  act  [an 
act  providing  that  no  carrier  Is  re- 
quired to  admit  any  passenger  to 
nls  car  or  means  of  transportation]. 
A  sleeping  car  Is  obviously  a  public 
means  of  transportation");  Pullman 
Co.  V.  Custer,  (Tex.  Ov.  A.)  140  SW 
847  (holding  that  the  relation  of 
carrier  and  passenger  arises  between 
the  Pullman  Company  and  the  pur- 
chaser through  the  sale  of  a  Pullman 
car  seat  check), 

47.  Pullman  Co.  v.  Lutx.  164  Ala. 
617.  620.  46  S  S75,  129  AmSR  67,  14 
LRANS  907:  Pullman  Co.  v.  RUey, 
5  Ala.  A.  661,  669.  69  S  761;  Nevln 
V.  Pullman  Palace  Car  Co.,  106  111. 
222.  46  AmR  688;  Pullman  Palace 
Car  Co.  V.  Ijawrence,  74  Miss.  782, 
22  S  63;  State  v.  Chicago,  etc^  R- 
Co..  162  Wla.  841,  847.  140  NW  70. 
AnnCasl914C  478.  See  also  Infra  Si 
1630-1644. 

.  "Sleeping  car  companies,  while 
neither  common  carriers  nor  inn- 
keepers, are  nevertheless  as  dis- 
tinctly public  servants  aa  either  of 
the  former,  with  such  duties  im- 
posed by  law  In  their  relation  to  the 
general  .public  as  fairly  and  reason- 
ably pertains  to  the  business  and 
arise  out  of  such  relation  in  the 
service  they  undertake  to  perform. 
They  operate  their  cars  in  connec- 
tion with  and  attached  to  trains  for 
the  transportation  of  pasaengers, 
and  though  they  do  not  contract  to 
transport  as  common  carriers,  yet 
in  the  course  of  transportation  by 
the  carrier  they  hold  themselves  out 
to  the  traveling  public  as  affording 
In  their  palace  cars  accommodations, 
comforta,  and  conveniences  superior 
to  those  of  the  ordtnarr  dav  coach 
of  the  carrier,  and  which  they 
raromlsa  to  furnish  for  a  reward. 
They  have  their  own  conductors  in 
the  management  and  control  of  their 
cars,  and  their  porters  to  serve  and 
wait  upon  the  passenger:  and,  as  a 
matter  of  common  knowledge.  It  Is 
their  custom  to  render  aaslstanee  to 
their   paseengers   la  dlsembarkinc 
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from  the  train.  It  is  also  a  matter 
of  common  knowledge  that  It  Is  a 
common  practice  for  the  Pullman 
conductor  to  collect  from  his  pas- 
senger the  train  fare,  and  It  Is  of 
no  importance  In  this  connection  by 
what  arrangement  with  the  common 
carrier  or  fts  agents  this  is  done." 
Pullman  Co.  v.  Lutz.  supra. 

"A  sleeping  car  company  engaged 
in  the  business  of  furnishing  sleep- 
ing car  accommodations  to  the 
traveling  public  Is  a  public  service 
corporation,  and  is  liable  In  dam- 
ages, just  aa  other  public  service 
corporations  are  liable,  for  a  breach 
of  its  duties  to  a  member  of  the 
public  which  it  is  bound  to  serve." 
Pullman  Co,  v.  Riley,  supra. 

"Sleeping  car  service.  Is  a  busi- 
ness that  has  become  an  Incident  to 
the  passenger  traffic  of  the  railroad 
service  of  this  country,  and,  from  Its 
nature  and  relation  to  the  people 
generally,  it  Is  a  public  service." 
State  V.  Chicago,  etc.,  R.  Co.,  supra. 

4B.  SUte  V.  Chicago,  etc.,  R.  Co., 
162  Wis.  341,  140  NW  70.  AnnCas 
1914C  47$  and  note:  State  v.  Redmon, 
134  Wis.  89,  114  NW  137,  126  AmSR 
1003,  14  LRANS  229.  16  AnnCas  408. 

49.  Ooatraet  dutr  of  passenger 
carriers  generally  see  supra  |i  1078- 
1164. 

60.  Pullman  Co.  v.  Riley,  5  Ala.  A. 
561,  69  S  761. 

SI.  U.  S. — Pullman's  Palace-Car 
Co.  v.  Ktng.  99  Fed.  880,  19  CCA  B73. 

Ala. — Pullman  Co.  v.  Riley,  6  Ala. 
A  661,  69  S  761. 

111. — Nevin  V.  Pullman  Palace  Car 
Co.,  106  111.  222,  46  AmR  688. 

Ind. — Pullman  Palace  Car  Co.  v. 
Taylor.  66  Ind.  153.  32  AmR  67.  See 
also  Pullman  Palace  Car  Co.  v.  Marsh, 
24  Ind.  A.  129,  63  NE  782  (where, 
however,  there  was  no  failure  on  the 
part  of  the  company  to  comply  with 
the  terms  of  the  contract). 

N.  T.— Braun  v.  Webb,  82  Misc.  248, 
63  NTS  6«8. 

Tex, — Pullman  Palace  Car  Co.  v. 
Pollock.  69  Tex,  123.  5  SW  814.  6  Am 
SR  31  and  note;  Pullman  Palace  Car 
Co.  V.  Cain,  16  Tex.  Civ.  A.  EOS.  40 
SW  220. 

[a]  a  iririrmwffflatiiwt  ob  yurtlealar 
tnunir— Where  a  passenger  purchases 
sleeping  oar  accommoaatlans  on  a 
particular  train,  bnt  not  In  a  par- 
ticular car,  she  cannot  recover  dam- 
ages because  she  is  required  to  ac- 
cent accommodations  In  a  different 
car  from  that  In  which  certain  of 
her  relatives  have  accommodations, 
or  on  a  different  section  of  the  train 
which  arrives  at  her  destination  at 


the  same  time  as  the  first  section. 
Pullman  Co,  v.  Riley,  6  Ala  A.  661. 
S9  S  761. 

[b]    BUrhts  nader  pasSf^Where  a 

pass  entitles  plaintiff  and  his  wife, 
and  not  the  son,  to  sleeping  accom- 
modations, plaintiff  cannot  recover 
where  the  son,  at  the  consent  of 
plaintiff,  occupies  the  berth,  on  the 
theory  that  the  son  Is  a  trespasser 
whom  the  sleeping  car  company  per- 
mits to  occupy  the  berth,  while  it 
excludes  plaintiff  from  the  accom- 
modations to  which  he  Is  entitled. 
Pullman  Palace  Car  Co.  v.  BCarah, 
24  Ind.  A.  129.  58  NE  782. 

52.  Mann  Boudoir  Car  Co.  v. 
Dupre.  64  Fed.  646,  4  CCA  640,  21 
IiRA  289  -and  note;  Pullman  Palace 
Car  Co.  V.  Taylor,  66  Ind.  IBS,  82 
AmR  67. 

[a]  Bn1>stltvtleB^<l)  Where  a 
sleeping  car  company  delivered  to  a 

Eatron  a  check  purporting -to  entitle 
Im  to  ride  from  one  station  to  an- 
other on  a  certain  designated  car  and 
in  a  berth  of  a  certain  number,  it 
was  the  duty  of  the  company  not 
merely  to  furnish  sleeping  car  ac- 
commodations for  the  trip,  bnt  to 
furnish  the  berth  rtferred  to  In  the 
car  desigrnated,  or  at  least  to  furnish 
an  eqttalljr  desirable  berth  In  the 
same  locality  In  another  ear  of  equal 
safety,  convenience,  and  comfort. 
Pnllroan  Palace  Car  Co.  v.  Taylor,  65 
Ind.  168,  82  AmR  57.  (2)  Where  by 
mistake  a  berth  is  sold  which  cannot 
be  delivered,  and  another  one  Is  ten- 
dered which  Is  equally  good,  the  pas- 
senger cannot  refuse  to  accept  the 
one  offered  and  recovei*  damages. 
Mann  Boudoir  Car  Co.  v.  Dupre,  G4 
Fed.  646,  4  CCA  640.  21  LRA  889. 

53.  Braun  v.  Webb,  82  Hisc.  243. 
65  NTS  66S, 

54.  Pullman  Co.  v.  Willett,  17  Oh. 
Clr.  Ct.  649. 

SB.  Pullman  Co,  v.  Wlllett,  27  Oh. 
Cir.  Ct.  649-  Pullman  Palace  Car  Co. 
V.  Booth,  (Tex.  Civ.  A.)  28  SW  719. 

Se.  Pullman  Co.  v.  Wlllett,  27  Oh. 
Cir.  Ct.  649;  Pullman  Palace  Car  Co. 
V.  Nelson,  22  Tex.  Civ.  A.  22S,  64  SW 
624. 

ST.   Pullman  Co.  v.  Meyer,  (Ala.) 

70  S  763. 

Sa.  Armstrong  v.  Ptlllman  Co..  108 
Miss.  26.  66  S  283.  LRA1916B  1802. 

55.  Pullman  Co.  v.  Riley.  S  Ala. 
A.  661.  69  S  761;  Lewis  v.  New  Tork 
Sleeping  Car  Co,.  148  Uass.  287,  9 
NE  616.  58  AmR  136. 

00.  Mann  Boudoir  Car  Co.  T. 
Dupre.  54  Fed.  «4e,  4  CCA  .540.  81 
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contract,^^  and  the  eondactor  is  not  required  to  ac- 
cept the  uncorroborated  statement  of  a  passenger 
that  he  has  lost  his  ticket;"  if  the  ticket  is  incor- 
rect by  reason  of  the  fault  of  the  selling  agent,  the 
sleeping  car  company  is  bound  by  the  contract  which 
was  in  fact  made,  and  cannot  shield  itself  from 
liability  for  nonperformance  of  the  actual  contract 
on  the  ground  that  it  had  made  a  regulation  which 
precluded  its  conductors  from  making  any  inquiry 
as  to  the  real  contract  or  from  carrying  it  out. 

Limitation  of  liability.  Contracts  of  a  sleeping 
car  company  for  limitation  of  liability  in  case  of 
n^ligence  are  invalid." 

Duty  of  passenger.  The  passenger,  on  his  part, 
when  he  engages  a  berth  in  a  sleeping  ear,  impliedly 
agrees  to  conduct  himself  in  a  quiet  and  orderly 
manner,  to  take  proper  care  of  his  berth  while  it 
is  in  his  possession,  and  to  give  it  up  at  the  end  of 
his  journey  in  as  good  condition  as  when  it  was 
assigned  to  him,  necessary  wear  excepted." 

[  \  1531]  0.  Duty  as  to  Transportation.  A  sleep- 
ing car  company,  by  furnishing  cars  under  a  con- 
tract with  a  railroad  company  to  be  used  as  sleep- 
ing cars  by  the  traveling  public,  does  not  undertake 
the  duty  of  transporting  the  passengers  to  their 
destination;"  but  the  obligatiou  which  devolves  on 
it  by  the  sale  of  a  ticket  is  to  grant  the  purchaser 
the  privil^e  of  riding  in  its  car  and  of  using  the 
additional  comforts  and  conveniences  which  it  fur- 
nishes.** It  does,  however,  oblige  itself  to  have 
throughout  the  entire  line,  as  indicated  on  its  tick- 
ets, suitable  cars  to  allow  an  uninterrupted  transit, 
to  have  provided  such  connections  between  the  rail- 
roads intervening  between  the  termini  and  over  the 
route  indicated  on  the  tickets  as,  according  to  the 
regular  trains  running  on  such  roads,  will  permit  a 
continuous  transit,  and  to  see  that  these  roads  are 
so  situated,  manned,  and  operated  as,  according  to 
their  regularly  established  trains,  to  admit  of  a  con- 
tinuous passage  over  the  route  specified  in  the  tick- 
ets;^ and  where  all  these  obligations  are  fulfilled 
the  sleeping  car  company  cannot  be  held  liable  for 


ei.  Pullman  Co.  v.  -Riley,  6  Ala. 
A.  661.  59  S  761. 

eS.  Armstron§r  v.  Pullman  Co.,  108 
Mlsfl.  26,  66  S  283.  LRA191SB  1202. 

63.  Pullman  Co.  v.  RUey,  6  Ala. 
A.  661,  69  S  761. 

04.  Pullman  Co.  v.  Riley,  6  Ala. 
A.  661,  69  S  761. 

66.  Stevenson  v.  Pullman  Palace- 
Car  Co..  (Tex.  Civ.  A.)  32  SW  336. 
See  also  supra  iS  1164-1164. 

-  66.  Nevln  v.  Pullman  Palace  Car 
Co..  106  111.  222.  46  AmR  688. 

67.  Campbell  v.  Pullman  Palace- 
Car  Co..  42  Fed.  484  {aff  164  U.  S. 
513  mem.  14  SCt  1161  mem,  38  L.  ed. 
1069  meml. 

68.  Calhoun  v.  Pullman  Palace 
Car  Co..  149  Fed.  546  [aff  159  Fed. 
387.  86  CCA  387,  16  LRANS  675]: 
Duval  V.  Pullman  Palace-Car  .Co.,  62 
Fed.  265.  10  CQA  331.  33  LRA  716: 
SImms  V.  Pullman  South  Car  Co.,  22 
P.  Cae  No.  12.869a;  Pullman  Co.  v. 
Lutz.  154  Ala.  517.  4.';  S  675.  129  Am 
SR  67.  14  LRANS  907;  Pullman 
Palace  Car  Co.  v.  Gavin.  9S  Tenn.  63, 
23  SW  70.  42  AmSR  902.  21  LRA  298. 

68.  SimmB  v.  Pullman  South  Car 
Co.,  22  F.  Cas.  No.  12,86ga:  Pullman 
Co.  v.  Riley.  5  Ala.  A.  561.  69  8  761; 
Pullman  Palace  Car  Co.  v.  Hocker, 
41  Tex.  Civ.  A.  607.  93  SW  1009. 

[a]  TUoiigli  alMpw. — (1)  Where 
a  passenger  jturchases  Pullman  ac- 
commodations between  two  points, 
Kood  to  leave  on  a  particular  train, 
but  not  In  a  particular  sleeper,  she 
is  not  necessarily  entitled  to  accom- 
modatlona  the  entire  distance  In  a 
through  sleeper.  Pullman  Co.  v, 
Riley,    5    Ala.    A.    661,    59    S  761; 


Stephen  v.  International  Sleeping- 
Car  Co..  19  T.  L.  R.  621.  (2) 
But,  where  the  company  sells  a  pas- 
senger accommodations  in  a  particu- 
lar car.  It  virtually  represents  and 
warrants  that  such  car  passes  over 
the  lines  named  in  the  passenger's 
ticket,  and  is  liable  for  breach  of  the 
contract   if  the  passenger   is  com- 

fielled  to  leave  the  car  before  reach- 
ng  the  destination  called  for  In  his 
ticket.  Pullman's  Palace-Car  Co.  v. 
King.  99  Fed.  380,  39  CCA  573. 

[bj  BeanlrM  to  oluuige  to  aaotbsr 
oar.f— Where  a  passenger  entitled  to 
Pullman  accommodations  on  a  par- 
ticular train  Is  required  at  an  Inter- 
vening point  to  leave  that  train  and 
accept  accommodations  on  the  second 
section  thereof,  there  Is  a  breach  of 
contract.  Pullman  Co.  v.  Riley.  5 
Ala.  A.  561.  59  S  761. 

70.  Calhoun  v.  Pullman  Co..  159 
Fed.  387.  86  CCA  387,  16  LRANS  575 
[aff  149  Fed.  546] ;  Louisville,  etc..  R. 
Co.  V.  Fisher.  166  Fed.  68.  88  CCA 
584.  11  LRANS  926;  Duval  v.  Pull- 
man Palace-Car  Co.,  62  Fed.  "266,  10 
CCA  331;  Simms  v.  Pullman  South 
Car  Co.,  22  F.  Cas.  No.  13869a;  Pull- 
man  Palace  Car  Co.  v.  Hocker,  41 
Tex.  Clv.  A.  607.  93  SW  1009.  See 
generally  Infra  j  1546. 

[al  IHvwKloii  of  oaf  tau  uoonnt  of 
wnoKr— A  sleeping  car  company 
which  sells  accommodations  tn  Its 
cars  between  points  on  a  railroad  to 

f assen^ers  of  the  railroad  company 
he  cars  being  hauled  by  the  railroad 
company  In  its  trains  under  a  con- 
tract between  the  two  companies,  is 
not  liable  to  a  passenger  for  breach 


the  failure  or  refusal  of  the  railroad  oompany  to 
perform  its  contract  for -the  transportation  of  the 

passenger.™ 

1%  1532]  D.  Dnty  to  Beceivs  Paasengera— 1.  In 
General  As  in  the  case  of  carriers  of  passengers,^^ 
one  of  the  duties  which  a  sleeping  car  company 
owes  to  the  public  is  that  of  treating  with  fairness 
and  without  unjust  discrimination  all  persons  whose 
patronage  is  solicited;  and  when,  therefore,  a  pas- 
senger who,  under  the  rules  of  the  company,  is  en- 
titled to  a  berth  on  the  payment  of  the  usual  fare, 
and  to  whom  no  personal  objection  attaches,  enters 
the  company 's  car  at  a  proper  time  for  the  purpose 
of  procuring  accommodation,  and  applies  In  a 
proper  manner  for  a  berth,  tendering  the  enstom- 
ary  price  therefor,  the  company  is  obliged  to  fur- 
nish the  accommodation,  provided  it  has  a  vacant 
berth  at  its  disposal;"  and  a  refusal,  without  good 
excuse,  to  furnish  accommodations  to  an  unobjec- 
tionable person,  on  the  usual  and  reasonable  terms, 
is  a  breach  of  legal  duty.''*  A  sleeping  car  com- 
pany's liability  to  persons  seeking  its  accommoda- 
tions rests  solely  on  the  breach  of  its  implied  obli- 
gation to  furnish  such  accommodations  as  it  holds 
itself  out  as  offering  to  the  public."  But  the  com- 
pany cannot  be  held  liable  for  refusing  to  furnish 
a  berth,  when  so  requested,  where  the  only  vacant 
berth  is  in  a  section  which  has  been  sold  previously, 
even  though  the  section  has  been  sold  to  one  person 
who  occupies  only  one  part  thereof;"  nor  can  it  be 
held  liable  for  the  refusal  of  its  agent  to  sell  a  sec- 
tion, occupied  at  the  time,  from  the  point  of  the 
occupant's  destination  before  that  point  has  been 
reached.^^  And  even  thougli  all  the  accommodations 
on  a  sleeping  car  have  not  been  taken,  the  right  of  a 
person  to  a  berth  or  passage  thereon  is  not  unlim- 
ited, but  is  subject  to  such  reasonable  regulations 
as  the  company  may  prescribe."  The  company  may, 
under  a  reasonable  regulation,  refuse  to  receive  as 
a  passenger  one  who  is  afflicted  with  a  contagious 
or  infectious  disease,^*  or  who  is  insane;^  and  if 
such  person  has  already  purchased  a  ticket,  it  is 

of  contract  because  the  car  in  which 
such  passenger  is  riding  is  diverted 
by  the  railroad  company  on  account 
of  a  wreck  and  does  not  reach  the 
passenger's  point  of  destination,  tn 
consequence  of  which  he  is  compelled 
to  change  Into  another  car.  Louis- 
ville, etc.,  R.  Co.  V.  Fisher,  156  Fed. 
68,  83  CCA  684,  11  LRANS  926. 
71.  See  supra  SI  1063-1068. 
73.  Nevln  v.  Pullman  Palace  Car 
Co..  106  111.  222.  46  AmR  688;  Pull- 
man Palace  Car  Co,  v.  Lawrence,  74 
Miss.  782,  22  S  68;  Pullman  Palace 
Car  Co.  V.  Booth.  (Tex.  Clv.  A.)  48 
SW  719. 

73.  Nevln  v,  Pullman  Palace  Car 
Co.,  106  111.  222.  46  AmR  688. 

74.  Calhoun  v.  Pullman  Palace 
Car  Co.,  149  Fed.  646  faff  159  Fed. 
387,  86  CCA  387.  16  LRANS  676]. 

75.  Searles  v.  Mann  Boudoir  Car 
Co..  4B  Fed.  330. 

76.  Searles  v.  Mann  Boudoir  Car 
Co..  45  Fed.  330. 

77.  Pullman  Car  Co.  v.  Krauss. 
146  Ala.  395.  40  S  398,  4  LRANS  lOS, 
8  AnnCas  218;  Doherty  v.  Northern 
Pac.  R.  Co.,  48  Mont.  294.  116  P  401. 
36  LRANS  1139. 

78.  Pullman  Car  Co.  v.  Krauss, 
146  Ala.  396.  40  S  898,  4  LRANS  103 
and  note,  8  AnnCas  218. 

[a]  Bnla  lieU  raaaonablevA  rule 
of  a  sleeping  ear  company  excluding 
from  Its  cars  Insane  persons  and  per- 
sons afflicted  with  contagious  or  in- 
fectious disease*  Is  reasonable.  Pull- 
man Car  Co.  V.  Krausa,  145  Ala.  S95. 
40  S  898,  4  LRANS  103  and  note,  8 
AnnCas  218. 

79.  Pullman  Car  Co.  Krauss, 
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bound,  as  a  condition  to  the  rescission  of  the  con- 
tract, to  offer  to  return  the  purchase  price  of  the 
ticket.^ 

Discrimination  on  account  of  color.  The  obli- 
gation imposed  by  law  on  carriers  generally  to 
receive  for  carriage  all  properly  behaved  and  other- 
-wise  nnobjeetionable  persons  who  have  complied  with 
the  reasonable  r^ulattons  precludes  the  carrier  from 
refusing  luUaee  ear  accommodations  to  an  intended 
passenger  on  account  of  race  or  color;"  and  it  has 
been  held  that  statutory  provisions  requiring  sepa- 
rate accommodations  for  colored  persons  apply  to 
sleeping  cars.^  Where  a  sleeping  car  company  has 
contracted  to  furnish  accommodations  to  a  n^ro, 
it  cannot  defend  an  action  for  the  breach  of  its 
contract  on  the  ground  that  in  the  course  of  the 
journey  the  car  entered  a  state  where  the  tran^wr- 
tation  of  negroes  in  the  same  ear  with  wliite  pas- 
sengers was  illegal,  as  in  such  ease  the  contract  of 
the  passenger  was  not  that  he  should  be  carried  in 
the  same  car  with  white  persons  in  violation  of  law; 
but  he  had  the  right  to  assnme  that  if  such  contin- 
gency arose  he  would  be  furnished  with  a  berth  in 
a  coach  or  apartment  of  equal  comfort  and  con- 
venience  separate   from  the  white  passengers."^ 

Bigbt  of  hnaband  and  wife  to  occupy  same  berth. 
Where  a  berth  is  contracted  for  by  the  husband, 
with  the  express  understandii^  that  it  is  engaged 
for  the  joint  occupancy  of  himself  and  wife,  or 
under  circumstances  which  are  not  misleading 
within  themselves,  the  refusal  to  permit  such  a  joint 
occupancy  without  other  reason  than  the  difEercnce 
of  sex,  and  where  such  a  refusal  would  amount  to 
a  breach  of  contract,  gives  to  the  injured  party  a 
right  of  action  for  damages."  But  where  the  hus- 
buid  and  wife  individually  contract  for  a  berth,  the 
company  is  not  liable  for  a  refusal  to  permit  them 
to  occupy  the  same  berth." 

[(  1533]  2.  Extra  Fare  and  Ticket.  If  a  rail- 
road company  furnishes  a  aufiScient  number  of  first- 
class  cars  with  the  usual  appliances  and  service  for 
the  accommodation  of  persons  entitled  to  first-class 
passage,  the  payment  of  a  first-class  fare  does  not 
entitle  a  passenger  to  demand  carrit^  in  a  parlor 
car  in  the  train,  furnished  with  additional  con- 
veniences and  service;  and  for  such  additional  serv- 
ice and  accommodations  the  company  may  lawfully 
demand  a  reasonable  extra  compensation  from  those 


passengers  who  from  choice  avail  themselves 
thereof;"  and  it  has  this  right  notwithstanding  tho 
amount  which  the  Company  may  chaise  for  a  first- 
class  passf^  is  fixed  by  statute.^^  In  case  a  pas- 
sengdr^cannot  obtain  a  scat  in  an  ordinaiy  car,  he 
may  pass  into  the  drawing-room  car  without  first 
aslui^  the  railroad  conductor  for  a  seat,  and  may  re- 
cover for  injuries  received  by  reason  of  the  attempt 
of  tho  drawing-room  car  employee  to  eject  him." 

Bil^t  to  require  ticket.  _  A  sleepii^  ear  company 
may  lawfully  require  those  seeking  to  be  carried 
to  purchase  tickets,  when  convenient  facilities 
therefor  are  afforded,  to  exhibit  them  to  persons 
designated  by  it  for  that  pnrp(»e,  and  to  surrender 
them,  after  securix^  their  berths  in  the  car,  when 
required  by  the  person  in  immediate  chaise  ;^  and 
if  the  pasaenger  loses  his  ticket  he  may  be  refused 
the  accommodations  for  which  he  has  paid.*" 

Bight  to  refuse  person  not  holding  raibroad  ticket. 
Where  by  a  contract  between  the  sleeping  car  com- 
pany and  the  railroad  company  the  latter  company 
determines  what  passengers  shall  be  entitled  to 
occupy  the  sleeping  cars,  the  sleeping  ear  company 
is  not  liable  for  a  refusal  to  furnish  a  berth  to  a 
passenger  who,  under  the  rules  of  the  railroad  com- 
pany, is  not  authorized  to  use  the  sleeping  car," 
such  as  for  a  refusal  in  accordance  with  the  terms 
of  its  agreement  with  the  railroad  company  to  fur- 
nish sleeping  oar  accommodations  to  one  not  holding 
a  first-class  railroad  ticket,^  or  to  one  not  holding  a 
ticket  for  transportation  for  the  whole  route."  It 
is  immaterial  in  this  connection  that  the  agent  re- 
fnsing  to  sell  the  berth  was  the  agent  of  the  sle^ 
ing  car  company  as  well  as  of  the  railroad  company, 
as,  in  refusing  such  accommodation,  he  is  acting  as 
the  agent  of  the  railroad  company,  and  not  of  the 
sleeping  car  company." 

1534]  B.  Safety  and  Comfort  of  Passengors" 
— ^1.  In  GeneraL  A  sleeping  car  company,  by  its 
invitation  to  passengers  to  occupy  its  ears,  holds 
itself  out  to  the  world  as  furnishing  safe  and  com- 
fortable cars,  and  when  it  sells  a  ticket  there  is  an 
implied  stipulation  that  its  cars  may  be  occupied 
with  reasonable  safety  and  eomfort  as  sleeping 
cars.^  As  in  the  ease  of  railroad  eompanies,*^  a 
sleeping  car  company  is  required  to  exercise  a  high . 
d^ree  of  care  for  tae  personal  safety  and  comfort 
of  its  passei^;ers     and  the  acts  of  the  conductor 


145  Ala.  395.  40  S  398.  4  LRANS  103, 
8  AnnCas  218. 

80.  Pullman  Car  Co.  v.  Krauss, 
145  Ala.  395,  40  S  398,  4  LRANS  103, 
8  AnnCas  218. 

81.  See  supra  S  1064. 

82.  Alabama,  etc.,  R.  Co.  v.  Mor- 
ris, 103  Mies.  611,  60  S  11.  AnnCas 
1916B  «13. 

83.  Pullman  Palace  Car  Co.  v. 
Cain.  16  Tex.  Civ.  A,  503.  40  SW 
220. 

84.  Pullman  Palace  Car  Co.  v. 
Bales.  80  Tex.  211,  15  SW  785. 

as.  Pullman  Palace  Car  Co.  v. 
Bales,  80  Tex.  211,  15  SW  785. 

se.  St.  Louis,  etc.,  R.  Co.  v.  Hardy, 
55  Ark.  134,  17  SW  711;  Doherty  v. 
Northern  Pac.  R.  Co.,  43  Mont.  294, 
115  P  401,  36  LKANS  1139. 

[a]  BaM0n»1>l*  mle>. — A  rule  gov- 
erning trains  composed  exclusively 
of  sleepers,  requiring  passengers 
boarding  a  train  before  seven  o'clock 
A.  M.  to  pay  a  sleeping  berth  rate, 
is  not  unreasonable.  Doherty  v. 
Northern  Pac.  R.  Co..  43  Mont.  294, 
115  P  401.  36  LRANS  1139. 

87.  St.  Louis,  etc..  R.  Co.  v. 
Hardy.  55  Ark.  184,  17  SW  711. 

88.  Thorpe  v.  New  York  Cent., 
etc..  R.  Co.,  76  N.  T.  402,  32  AmR 
325. 

88.  Pullman  Palace  Car  Co.  v. 
Read,  75  111.  12B,  SO  AmR  2S2. 


90.  Buck  V.  Webb.  68  Hun  186,  11 
NTS  617.  Compare  Infra  |  1539  text 
and  notes  38,  39. 

81.  Lemon  v.  Pullman  Palace  Car 
Co..  52  Fed.  262. 

89.  Lemon  v.  Pullman  Palace  Car 
Co.,  62  Fed.  262;  Pullman  Palace  Car 
Co.  V.  Lee.  49  III.  A.  75. 

93.  Lawrence  v.  Pullman's  Palace 
Car  Co.,  144  Mass.  1.  10  NB  723,  59 
AmR  58. 

94.  Lemon  v.  Pullman  Palace  Car 

Co.,  52  Fed.  262. 

[a]  Soopc  of  antnority.^ — The  ser- 
vants of  tne  railroad  company  are 
acting  within  the  scope  of  their  au- 
thority In  determining  who  shall 
have  accommodations  In  the  sleep- 
ing car.  Lemon  v.  Pullman  Palace 
Car  Co..  52  Fed.  262. 

95.  SafetT  aJid  comfort  of  pas- 
sengers generally  see  supra  Sfi  1294— 
1402. 

98.  Campbell  v.  Pullman  Palace 
Car  Co.,  42  Fed.  484  [afr  154  U.  S. 
513  mem.  14  SCt  1161  mem,  38  L. 
ed.  1069  menri]:  Lewis  v.  New  York 
Sleeping  Car  Co.,  143  Mass.  267,  9 
NE  616.  68  AmR  185;  Pullman  Co.  v. 
Norton.  (Tex,  Civ.  A.)  91  SW  841. 

[a]  rallor*  to  kMp  In  rspalr.. — 
(1)  Where  a  sleeping  car  company 
contracts  with  a  railroad  company 
to  furnish  flleeplnc  ears  end  to  keep 
the  same  In  good  repair  at  its  own 


expense.  It  is  liable  to  a  passenger 
injured  In  consequence  of  Its  negli- 
gence In  falling  to  keep  the  cars  In 
repair  without  reference  to  the  ques- 
tion for  whom  it  acted,  and  although 
It  Is  but  an  employee  off  tho  rail- 
road company.  Pullman  Co.  v.  Nor- 
ton. (Tex.  Civ.  A.)  91  SW  841.  (2) 
Although  the  railroad  company  and 
the  sleeping  car  company  are  both 
wrongdoers  In  reference  to  the  pas- 
sengers, since  the  railroad  company 
can  recover  against  the  sleeping 
car  company,  in  case  it  shall  be 
held  liable  for  the  Injury,  the  law 
will  compel  the  sleeping  car  company 
to  bear  the  burden  arising  from  its 
negligence.  Pullman  Co.  v.  Norton, 
supra.  (3)  A  vestibule  curtain  on  a 
sleeping  car  Is  a  part  of  the  car 
within  a  contract  binding  a  sleeping 
car  company  to  furnish  cars  to  a 
railroad  company,  and  to  keep  the 
same  in  repair.  Pullman  Co.  V. 
Norton,  supra. 

87.   See  supra  It  1295-1800. 

9B.  TT.  S. — Campbell  v.  Pullman 
Palace  Car  Co..  42  Fed.  484  [aff  154 
U.  S.  513  mem.  14  SCt  1151  mem.  88 
L.  ed.  1069  mem]. 

N.  T. — l>wlnelle  v.  New  York  Cent,, 
etc..  R.  Co..  120  N.  Y.  117,  24  NE  S19, 
17  AmSR  611,  8|L.K4^2Mv-iT^ 
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and  the  porter  of  a  sleeping  oar  with  reference  to 
the  safety  of  the  passenger  are  within  the  scope  of 
their  employment  so  as  to  render  the  company  liable 
for  their  negligence  or  misconduct."  Bnt  the  pas- 
senger cannot  complain  of  inconvenience  or  discom- 
fort which  is  incidental  to  the  operation  of  the  ear  ;^ 
nor  can  he  complain  of  the  elosu:^  of  a  door 
80  as  to  injnre  his  hand,  where  the  porter 
closing  it  had  no  knowledge  that  the  passen- 
ger's hand  was  in  a  dangerous  position.^  A 
state  statute  prohibiting'  a  sleeping  car  company, 
under  a  penalty,  from  letting  down  an  unoccupied 
upper  berth,  when  the  lower  berth  is  occupied,  is 
unconstitutional  under  the  due  process  clause  of  the 
fourteenth  amendment  as  an  arbitrary  taking  of 
property  without  compensation.'  Nor  can  such  a 
statute  be  justified  as  a  health  measure  under  the 
police  power  of  the  state,^  or  as  an  amendment  or 
alteration  of  the  charter  of  the  corporation  under 
the  reserve  power  of  the  state  in  that  respect.^ 

Usval  couTeniences.  A  passenger  on  a  sleeping 
car  has  the  right  to  expect  those  conveniences  which 
are  ordinarily  furnished  in  such  cars,  and  for  which 
he  has  paid,"  and  there  is  an  implied  agreement  on 
the  part  of  the  company  that  it  will  keep  and  fur- 
nish such  supplies  and  conveniences  as  ore  usual 
and  necessary  to  the  health  and  comfort  of  the 
passengers.' 

1535]  2.  Particiilar  Duties.  It  is  the  duty  of 
a  sleeping  car  company,  or  of  a  railroad  company 


if  it  furnishes  the  sleeping  ear,  to  give  a  passenger 
reasonably  safe  means  for  getting  into  and  out  of  a 
berth,^  to  furnish  proper  attendance,"  to  furnish 
lights  and  to  use  reasonable  diligence  to  maintain 
them  in  the  toilet  room  and  other  parts  of  the  ear 
which  are  subject  to  use  by  the  passengers  at  vari- 
ous times,^"  and  to  keep  the  aisle  of  the  oar  free 
from  obstruction  and  open  to  the  use  of  the  pas- 
sengers, and  the  passengers  may  assume  that  they 
can  safely  pass  through  the  car."  Where  a  sleeping 
car  company  accepts  as  a  passenger  a  sick  person 
on  the  way  to  a  hospital,  it  is  the  duty  of  the  em- 
ployees of  such  company  to  see  that  the  passenger 
is  properly  taken  from  the  car  to  the  depot  at  her 
destination;^^  and  this  duty  is  not  waived  by  the 
fact  that  the  conductor  telegraphed  for  an  ambu- 
lance and  to  plaintiff's  friends  to  meet  her,  since 
in  so  doing  the  conductor  acted  as  the  passenger's 
agent.^' 

Dnty  to  prepare  berth.  While  it  is  the  company's 
duty  to  have  the  passenger's  berth  made  up  and 
ready  for  his  occupancy  at  the  proper  time,^*  the 
passenger  cannot  recover  damages  merely  because 
the  company's  employee  failed  to  comply  immedi- 
ately with  the  request  for  the  jnreparation  of  his 
berth." 

Duty  to  notify  and  to  awaken  passenger.   It  is 

the  duty  of  a  sleeping  car  company  to  notify  a  pas- 
senger on  its  car  of  the  train's  arrival  at  his  des- 
tination,^^ and  to  awaken  the  occupant  of  a  berth 


89  8.  C.  287,  71  SB  841,  AnnCas 
1918A  894  and  note. 

Tenn. — St.  Louis,  etc.,  R.  Co.  v. 
Hatch,  116  Tenn.  680.  94  SW  671. 

Tex. — Pullman  Co.  v.  Norton,  (Civ, 
A.)  91  SW  841. 

[a]  Mlgh,  daffTM  of  oar*. — "There 
seems  to  be  no  good  reason  why  the 
sleeping  car  company  should  not  be 
hela  to  the  same  high  degree  of  ac- 
countability for  the  wrongful  and 
tortious  acts  of  its  servants  as  is 
exacted  of  common  carriers  of  pas- 
sengers, and  especially  of  carriers  by 
rail?'  2  Hutchinson  Carriers  I  1146 
[Quot  Pullman  Co.  v.  Hoyle.  52  Tex. 
CTv.  A.  534,  541.  115  SW  315]. 

[b]  A  nilfoad  ooupany  and  a 
■iMpliur  oar  ootapanr  both  owe  to  a 

Fiassenger  the  duty  of  exercising  care 
n  protecting  him  from  Injury-  Pull- 
man 'Co.  V.  Norton,  (Tex.  Civ.  A.) 
91  SW  841. 

[c]  MetUnff  down  pacMnrsr^ 
A  sleeping  car  company  owes  a  pas- 
senger the  duty  to  discharge  her 
safely  at  her  destination.  Pullman 
Co.  V.  Hoyle.  52  Tex.  Civ.  A.  534.  115 
SW  315  (holding  that,  where  a 
woman  passenger  was  directed  by 
those  in  charge  of  a  sleeping  car  to 
get  off  at  the  stopping  of  the  train 
Before  reaching  the  depot  at  her  des- 
tination, personal  injuries  received 
by  reason  of  having  to  walk  to  the 
depot  carrying  her  child  and  baggage 
were  natural  and  probable  results  of 
such  wrong,  and  dAmages  therefor 
were  recoverable). 

98.  Campbell  v.  Pullman  Palace- 
Car  Co.,  42  Fed.  484  fafC  154  U.  S. 
513  mem,  14  SCt  1151  mem,  38  L,. 
«d.  1069  mem];  Pullman  Palace-Car 
Co.  V.  Smith,  79  Tex.  468.  14  SW 
993,  23  AmSR  356,  13  LRA  216. 

1.  Edmundson  v.  Pullman  Palace- 
Car  Co.,  92  Fed.  824,  34  CCA  882. 

[a]  OpMt  vwU^tew.— Where  a 
ventilator  at  the  top  of  a  sleeping 
oar  was  left  open  at  ntght.  In  mid- 
summer, and  rain  drove  in  on  the 
occupant  of  an  upper  berth.  In  con- 
sequence of  which,  as  he  claimed,  he 
contracted  a  cold,  and  was  made  ill, 
and  ft  appeared  that  such  windows 
were  usually  left  open  at  that  sea- 
son, but  were  always  opened  or 
closed  as  requeBted  by  the  person 
occupying    the    upper    berth,  and 


could  be  opened  or  closed  by  such 

fierson,  and  the  occupant  In  the  case 
n  question  was  an  experienced 
traveler,  but  made  no  request  that 
the  window  be  closed,  and  there  waa 
nothing:  to  give  notice  to  the  em- 
ployees of  the  sleeping  car  com- 
pany that  he  required  special  care 
or  attention,  such  facts  did  not  es- 
tablish negligence  on  the  part  of  the 
company  which  rendered  It  liable  for 
his  Illness.  Edmundson  v.  Pullman 
Palace-Car  Co.,  92  Fed.  824.  34  CCA 
882. 

a.    Wllklns   V.    Pullman   Co..  188 

Fed.  1004. 

3.  Chicago,  etc.,  R.  Co.  v.  State, 
238  U.  S.  491,  S5  SCt  869,  59  L.  ed. 
1423  [rev  162  Wis.  341,  140  NW  70. 
AnnCasl914C  478]. 

4.  Chicago,  etc.,  B.  Co.  v.  State. 
238  U.  S.  491.  35  SCt  869.  69  L.  ed. 
1423  [rev  152  Wis.  341,  140  NW  70 
AnnCasl914C  478];  State  v.  Redmon. 
134  Wis.  89.  114  NW  137.  126  AmSR 
1003,  14  LRANS  229,  15  AnnCas  408. 

8.  C^ilcago.  etc.,  II.  Co.  v.  State. 
238  U.  S.  491.  35  SCt  869,  SS  L.  ed. 
1423  [rev  1E2  Wla.  341.  140  NW  70, 
AnnCasl914C  478]. 

e.  Ozanne  v.  Illinois  Cent.  R.  Co., 
151  Fed.  900  [B.a  157  Fed.  1004,  86 
CCA  6781;  Piper  v.  New  York  Cent., 
otc,  R.  do..  76  Hun  44.  27  NTS  693.  89 
Hun  75,  34  NYS  1072  [rev  on  other 
grounds  156  N.  Y.  224.  50  NE  851,  66 
AmSR  560.  41  LRA  724];  Pullman  Co. 
v.  Norton.  (Tex.  Civ.  A.)  91  SW  841. 

[a]  Seats  and  handholds  In  dress- 
ing mom^— Where  a  passenger  in  a 
sleeping  car  on  a  railroad  was  thrown 
down  while  In  the  ladles'  dressing 
room,  by  the  swing  of  the  car  as  the 
train  passed  around  a  curve  going 
at  Its  ordinary  speed,  and  the  car  was 
constructed  according  to  a  pattern 
uniformly  used  by  the  makers,  which 
was  considered  the  best,  but  the 
ladles'  dressing  room  was  not  equip- 
ped with  handholds  affixed  to  the 
walls,  nor  with  any  seat  or  chair, 
and  cars  of  the  type  In  question  had 
been  operated  for  years  with  safety, 
and  plaintiff's  Injury  was  the  first  of 
its  kind  that  the  sleeping  car  com- 
pany had  ever  known,  the  failure  to 
equip  the  dressing  room  with  seats 
and  handholds  did  not  constitute  neg- 
ligence per  se.    Oianne  v.  Illinois 


Cent.  R.  Co^  181  Fed.  900  [aff  167 
Fed.  1004,  8S  CCA  S7S]. 

7.  Nevln  v.  Pullman  Palace  Car 
Co.,  106  HI.  222.  46  AmR  688. 

8.  Pullman's  Palace  Car  Co.  v. 
Fielding,  62  111.  A  577. 

0.  Simms  v.  Pullman  South  Car 
Co..  22  F.  Cas.  No.  12,889a;  Pullman's 
Palace  Car  Co.  v.  Fielding,  82  111.  A. 
677. 

[a]    By  fgralthlng  oaU  hells  to 

enable  the  passengers  to  summon  the 
employees,  the  company  holds  out 
notice  that  the  bells  will  he  responded 
to  when  rung,  and  In  the  nighttime 
it  is  the  duty  of  Its  employees  to  be 
ready  to  respond  when  BO  summoned. 
Pullman's  Palace  Car  Co.  v.  Field- 
ing. 62  111.  A.  577. 

10.  Piper  V.  New  York  Cent.,  etc.. 
R.  Co.,  76  Hun  44,  27  NYS  593.  89 
Hun  75,  34  NYS  1072  frev  on  other 
grounds.  156  N.  T.  224,  SO  NX!  861,  GC 
AmSR  660.  41  LBA  724]. 

[a]  Dnty  aa  pxlituxUy  on  the 
muroad  company  to  light  the  pas- 
sageway or  toilet  room.  Valentine 
V.  Northern  Pac.  R.  Co..  70  Wash. 
95,  126  P  99. 

11.  Levlen  v.  Webb,  SO  Misc.  196. 
61  NYS  1113  [app  dlsm  30  Misc.  742. 
63  NYS  155]. 

18.  Pullman  Co.  v.  Finley,  20  Wyo. 
456,  125  P  380. 

[a]  The  compasy's  failure  to 
notify  the  train  condnotor  of  tbe 
passenger's  condiUon  and  the  neces- 
sity of  assisting  her  to  disembark 
is  actionable  negligence  which  will 
render  it  liable  for  Injuries  caused 
by  carrying  her  by  her  destination. 
Pullman  Co.  v.  Plnley,  80  Wyo.  466, 
126  P  380. 

13,  Pullman  Co.  v.  Pinley.  20  Wyo. 
466.  125  P  SSO. 

14.  Nevln  V.  Pullman  Palace  Car 
Co.,  108  111.  222.  4«  AmR  688. 

16.  Pullman's  Palace  Car  Co.  v. 
Ehrman.  66  Miss.  383.  4  S  113. 

16.  Pullman  Co.  v.  Luta.  154  Ala. 
617,  621,  45  S  876.  129  AmSR  67.  14 
LRANS  807  and  note  [clt  Cycl;  Pull- 
man Co.  V.  Kelly,  86  Miss.  87,  88  S 
317. 

[a1  Xn  Xlaslsatoil,  under  CMnst. 
t  196.  declaring  sleeping  car  com- 
panies common  carriers  and  subject 
to  liability  as  such,  it  Is  their  duty 
to  notify  passengers  on  their  cars 
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ID  rea^oaable  time  for  him  to  dress  safely  and  com- 
fortably and  to  leave  the  train  at  the  point  of  his 
destination,  and  it  is  liable  for  a  failure  so  to  do.^'^ 

1536]  3.  PiotacUon  of  Passenger— a.  In  Oeu- 
anu.  A  sleeping  ear  company  also  has  the  duty  of 
exercising  a  reasonable  tratch  over  the  safety  of  its 
sleeping  passengers,"  and  of  using  all  proper  means 
within  its  power  to  preserve  order  in  its  cars  during 
the  journey,  especially  during  the  sleeping  hours, 
and  to  permit  the  passengers  peaceably  to  occupy 
the  berths  without  any  interference  .with  their 
proper  use  and  enjoyment;"  and  if  injuries  arise 
through  the  failure  of  its  employees  in  charge  of 
the  cars  to  exercise  due  care  for  the  protection  and 
comfort  of  persona  using  them  in  accordance  with 
the  r^ulations  of  the  company,  the  company  is 
liable.  Bat  it  is  not  liable  to  a  passenger  for  in- 
juries which  it  had  no  reason  to  foresee. 

1537]  b.  Assaults  and  Insntts  by  Employees.'' 
A  sdeeping  car  comxMny  is  liable,  like  a  carrier  of 
passengers,  for  wrongful  insults,^  and  for  assault 
on  a  passenger  by  an  employee  in  charge  of  the  ear, 
such  as  the  porter,"  but  not  for  a  wanton  assault 
committed  by  the  employee  outside  of  the  scope  of 
his  employment  and  the  functions  committed  to 
him^  nor  is  the  company  liable  for  an  assault  by 
its  employee,  which  was  provoked  by  the  wrongful 
conduct  of  the  passenger.^ 

Kudeness  of  employees.  It  is  the  duty  of  a  sleeping 
ear  company  to  investigate  matters  apparently  show- 
ing improper  conduct  by  passengers.  Such  investi- 
gation should  be  conducted  without  rudeness  or 
greater  publicity  than  necessary ;  but  mere  rudeness 
of  manner  in  discharging  the  duty,  not  -accompanied 
by  violence,  will  not  of  itself  be  a  eause  of  action, 
although  it  may  be  considered  in  ^gravation  of 

when  they  have  reached  their  desti- 
nation, and  to  afFord  them  reasonable 
opportunity  to  alight.  Pullman  Co. 
V.  Kelly,  86  Miss.  87,  38  S  317. 

17.  Alrey  v.  Pullman  Palace  Car 
Co.,  60  La,  Ann.  848,  28  8  G12:  Pull- 
man Palace  Car  Co.  v.  Smith.  78  Tex. 
468,  14  SW  99S.  23  AmSR  866,  13  LRA 
215;  HcKeon  v.  Chlcaco,  etc.,  R.  Co., 
94  Wis.  477,  69  NW  176,  69  AmSR 
910,  36  LRA  262. 

Imty  of  railroad  oompanr  to 
■wakea  pasaenfvr  see  supra  9  1273. 

18,  Ga. — ^Pullman's  Palace  Car  Co. 
V.  Harvey.  101  Ga.  733.  28  SB  989; 
Kates  V.  Pullman's  Palace  Car  Co., 
96  Oa.  810,  28  BE  186. 

Ky. — Pullman  Palace  Car  Co.  t. 
Hunter,  107  Ky.  619.  64  SW  846,  21 
Kylj  1248,  47  KRA  288. 

N.  Y. — Carpenter  v.  New  York,  etc., 
R.  Co.,  184  K.  Y.  63,  86  NB  277,  21 
AmSR  644,  11  LRA  7B9. 

S.  C. — Caider  v.  Southern  R.  Co., 
89  S.  C.  887,  71  SB  841,  AnnCa8l918A 
894  and  note. 

Tenn, — St.  Louis,  etc..  R.  Co.  v. 
Hatch,  116  Tenn.  680,  94  SW  671. 

[A]  D«CM*  of  oaxa^A  sleeping 
car  company  fs  bound  to  exercise 
only  ordinary  and  reasonable  care 
and  diligence  In  watching  over  Its 
passengers  to  protect  them  from  in* 
3ury.  St.  Louis,  etc.,  R.  Co.  v.  Hatch, 
116  Tenn.  680,  94  SW  671. 

IS,  Nevln  t.  Pullman  Palace  Car 
Co.,  106  III.  222,  46  AmR  688. 

ao.  Campbell  v.  Pullman  Palace- 
Car  Co..  42  ^ed.  484  [aff  164  U.  S.  618 
mem,  14  SCt  161  mem.  88  L.  ed.  1069 
mem]. 

fll.  Connell  v.  Chesapeake,  etc.,  R. 
Co..  93  Va.  44.  24  SE  467,  57  AmSR 
786.  32  LRA  7^2. 

S8.    See  also  supra  SS  1326.  1327. 

03.  Pullman  Co.  v.  Riley,  6  Ala. 
A.  661,  69  8  761.  See  also  supra  { 
1828. 

84.  Campbell  v.  Pullman  Palace- 
Car  Co..  42  Fed.  484  [aff  154  V.  S. 
613  mem.  14  Set  1151  mem,  38  L.  ed. 
1069  meml:  Pullman  Palace  Car  Co. 
V.  Lawrence,  74  Miss.  782,  88  8  68. 


damages  if  a  cause  of  action  otherwise  exists." 

As  to  person  lawfully  on  car,  but  not  a  passen- 
ger. The  liability  of  a  sleeping  ear  company  for 
injuries  to  a  person  not  a  passenger,  but  lawfully 
on  the  car,  caused  by  the  wanton  and  unprovoked 
assault  by  its  employee,  is  not  governed  by  the  prin- 
ciples relating  the  liability  of  common  carriers, 
under  the  contract  ot,  carriage,  for  like  assaults  com- 
mitted by  their  emplf^ees  on  passengers;  but  the 
obligation  in  such  a  case  is  independent  of  any  con- 
tractual relation  and  is  governed  by  the  general 
principles  of  the  law  of  master  and  servant,**  the 
company  being  liable  as  any  other  master  for  an 
injury  caused  by  its  employee  in  the  course  of  his 
employment.* 

[$  1538]  c.  Assaults  by  Third  Persons.  A  sleep- 
ing oar  company,  and  also  the  railroad  company, 
are  liable  for  a  failure  to  use  due  care  to  protect  a 
passenger  from  insult  or  injury  from  third  persons." 
But  the  company  cannot  be  held  liable  for  inju- 
ries received  by  a  passenger  at  the  hands  of  an 
intruder,  a  stranger,  or  a  fellow  passenger,  where 
its  employees  neither  knew,  nor  in  the  l^ht  of  sur- 
rounding circumstances  were  bound  to  know,  that 
the  danger  threatened  was  to  he  apprehended,  and 
failed  to  use  their  authority  and  power  to  protect 
the  passenger  therefrom:^^  nor  does  the  company's 
duty  to  exercise  reasonable  care  to  protect  passen- 
gers require  it  or  its  employees  to  prevent  the  ar- 
rest and  removal  of  a  passenger." 

1639]  F.  Ejection  of  Passenger.  A  palaee  or 
sleeping  car  company,  like  a  railroad  company,  has 
a  right  to  eject  a  passenger  from  the  accommoda- 
tions of  its  cars,  for  a  sufficient  canse.^  Thus  a 
passenger  may  be  ejected,  for  refusing  to  pay  the 


[a]  Am  Sadeoaat  assault  made  by 
Its  porter  on  a  woman  pasBenger  ren- 
ders the  company  liable  therefor. 
Campbell  T.  Pullman  Palace-Car  Co.. 
42  Fed.  484  taft  164  U.  8.  613  mem, 
14  SCt  1161  mem,  S8  L.  ed.  1069 
mem], 

M.  Williams  t.  Pullman  Palaee 
Car  Co..  40  La.  Ann.  87,  8  8  681,  8 
AmSR  618. 

36.  Rohrback  v.  Pullman  Palace 
Car  Co..  166  Fed.  797.  See  also  supra 
I  1327. 

[al  TIam,  where  plaintiff,  after 
purchasing  a  seat  In  defendant's  par- 
lor car,  ordered  a  meal  and  later 
objected  that  he  was  not  being  served 
In  his  turn,  and  the  porter  politely 
informed  him  that  ladles'  orders 
vere  served  first,  whereupon  plain- 
tiff started  to  the  platform  ox  the 
car  to  complain  to  the  conductor  and 
in  doing  BO  called  the  porter  a  "black 
bastara,"  whereupon  the  porter  aa- 
sanlted  him,  plaintiff  provoked  the 
assault,  and  the  parlor  car  company 
was  therefore  not  responsible  there- 
for, under  the  rule  that  parlor  car 
companies  are  only  bound  to  provide 
competent  and  careful  employees,  and 
are  liable  for  assaults  or  violence 
of  the  employees  only  when  not  pro- 
voked by  the  wrongful  conduct  of 
the  passenger.  Rohrback  v.  Pullman 
Palace  Car  Co..  166  Fed.  797. 

87.  Pullman  Palace-Car  Co.  v. 
Bales,  80  Tex.  211.  16  SW  785. 

38.  Williams  v.  Pullman  Palace 
Car  Co.,  40  La.  Ann.  87,  3  S  631,  8 
AmSR  512;  Cassedy  v.  Pullman  Pal- 
ace-Car Co..  (Miss.)  17  S  373. 

[a]  Por  aa  assault  by  tite  porter 
on  a  passenger  not  entitled  to  ao- 
oommodatloa  In  a  sleeping  car,  the 
sleeping  car  company  Is  not  liable. 
Casaedy  v,  Pullman  Palace-Car  Co., 
(Miss.)  17  S  373. 

39.  Campbell  v.  Pullman  Palace- 
Car  Co..  42  Fed.  484  [aft  164  U.  S. 
613  mem.  14  SCt  1151  mem,  88  L.  ed. 
1069  mem];  Heenrich  v.  Pullman  Pal- 
ace-Car Co..  20  Fed.  100. 

80.   Hill  V.  Pullman  Co.,  188  Fed. 


497;  Calder  v.  Southern  R.  Co.,  89  S. 
C.  287,  71  SB  841,  AnnCasl918A  894 
and  note:  St.  LoulA  etc.,  R.  Co.  v. 
Hatch.  116  Tenn.  680,  94  SW  671: 
Houston,  etc.,  R.  Co.  v.  Perkins,  21 
Tex.  Civ.  A.  608,  62  SW  124. 

(a]  BoblMTT  aoeonmaled  hy  vlo- 
uaM. — Since  violence  fa  often  a  con- 
comitant ot  sneak  thelvlne  or  robbery 
of  a  sleeping  victim,  a  sleeping  car 
company  bound  to  keep  watch  over 
Its  passengers  to  prevent  robbery  is 
bound  to  take  notice  of  the  fact  that 
violence  la  liable  to  accompany  the 
robbery  of  passengers  while  asleep, 
and  hence  the  company  Is  liable  for 
personal  injuries  to  a  passenger 
caused  by  a  robber  Inflicting  a  blow 
on  him  while  he  was  asleep  in  order 
to  effect  the  ToVtiery,  all  of  which 
was  due  to  the  sleeping  car  com- 
pany's negligence  In  falling  to  keep 
a  sufllclent  watch.  Hill  v.  Pullman 
Co.,  188  Fed.  497. 

31.  Connell  v.  Chesapeake,  etc,  R, 
Co.,  98  Va.  44,  24  8TS  467,  67  AmSR 
786,  32  LRA  792.  See  also  Supra 
IS  1332.  13SS.  *^ 

38.  Thompkins  V.  Missouri,  etc.. 
R.  Co.,  811  Fed.  891,  128  CCA  1,  62 
LRANS  791. 

83.  Hann  Boudoir  Car  Co.  t.  Du- 
pre,  64  Fed.  646,  4  CCA  540.  21  LRA 
289  and  note;  Meyer  v.  St.  Louis,  etc, 
R.  Co.,  64  Fed.  116,  4  CCA  281  [aff 
77  Fed.  160].  see  also  supra  II  1165- 
1189. 

[al  BerUi  sold  laironfli  mistakes- 
No  recovery  can  be  had  for  Injuries 
auatained  by  the  ejection  of  a  pas- 
senger without  compulsion  from  a 
sleeping  car  berth,  when  It  appears 
that  the  berth  In  question  was  cus- 
tomarily reserved  by  standing  order 
of  the  company  and  had  been  erro- 
neously sold  by  the  conductor,  and 
that  he,  on  discovering  his  error, 
notified  the  passenger  and  offered 
equal  accommodation  elsewhere, 
which  the  passenger  refused.  Mann 
Boudoir  Car  Co.  v.  Dupre,  64  Fed.  646, 
4  CCA  640,  21  LIU.  889  and  note. 
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rc^Iar  extra  chai^  demanded  for  the  accommoda- 
tions in  such  a  car,"  or  for  failing  to  procure  a 
proper  railroad  ticket,""  or  for  insisting  on  brii^^ng 
improper  articles  into  the  car.""  Where  the  ejection 
is  made  without  a  sufficient  eause,  or  is  otherwise 
wron^ul,  the  company  is  liable  for  tiie  injury  re- 
sulting therefrom.^ 

L088  of  ticket.  Where  the  proof  is  clear  and  sat- 
isfactory that  the  passenger  fias  bought  his  ticket, 
but  has  lost  it,  and  the  ticket  is  limited  to  a  par- 
ticular berth  and  trip,  and  the  circumstances  are 
such  that  it  is  rewonably  certain  that  the  company 
cannot  be  defrauded  by  the  ticket  being  in  the 
hands  of  another,  the  passenger  should  be  allowed 
to  have  the  berth,""  and  the  company  is  liable  for 
the  aet  of  the  conductor  in  compelling  him  to  leave 
the  car.»» 

Ejection  by  officer  or  employee  of  railroad  com- 
pany. A  sleeping  car  company  cannot  be  held  liable 
for  the  ejection  of  a  passenger  from  its  car  by 
the  officers  or  agents  of  the  railroad  company  where 
its  own  employees  had  nothing  to  do  with  such 
ejection.*"  And  it  has  been  held  that  the  ejection 
of  a  passenger  traveling  on  a  second-class  ticket 
from  a  sleeping  car  in  accordance  with  the  rules  of 


the  railroad  company  is  the  aet  of  the  railroad  com- 
pany and  not  of  the  sleeping  car  company,  even 
though  the  conductor  and  the  porter  of  the  sleeping 
car  assisted  the  employees  of  the  railroad  company 
in  the  ejection.*' 

Wbat  constitutes  ejection.  Any  acts  of  the  com- 
pany's employees  which  oust  a  passenger  from  the 
accommodations  to  which  he  is  entitled,  or  which 
prevent  him  from  entering  the  ear  and  enjoying  such 
accommodations,  constitute  an  ejection,"  ^d  this 
rule  applies  where  a  passenger  leaves  the  car  under 
protest,  on  the  orders  of  the  employee  in  charge," 
or  in  order  to  avoid  being  transported  to  a  place 
other  than  his  destination,**  but  not  where  he  leaves 
voluntarily,*" 

Uanner  of  ejection.  The  palace  or  sleeping  car 
employees  ejecting  a  passenger  must  use  no  more 
force  than  is  reasonably  necessary,  and  must  act  in 
a  courteous  and  considerate  manner.** 

1540]  a.  Dvtim  and  loabililies  as  to  Fas- 
senger's  Effects— 1.  In  GeneraL  Although  there 
are  a  few  cases  which  hold  a  sleeping  car  company 
to  the  same  liability  as  r^jards  the  bsKage  and 
effects  of  a  passenger  as  an  innkeeperT^  by  the 
great  weight  of  authority  a  sleeping  car  company 


34.  St.  Louis,  etc.,  R.  Co.  v.  Hardy, 
6E  Ark.  U4,  17  SW  711;  Doherty  v. 
Northern  Fac.  R.  Co..  43  Mont.  294, 
116  P  401,  3B  LRANS  1139.  Seo  also 
supra  I  loSI. 

[a]  llteUke  la  ^•eOag  f«llow  pa«- 
MamVii— A  passenger  ejected  from  a 
Pullmati  train  for  refusal  to  pay  a 
Cull  berth  rate  cannot  recover  on  ac- 
count of  the  porter's  mistake  in  ex- 
clndlng  from  the  train  a  fellow  pas- 
senger who  might  have  shared  the 
berth  and  the  charge  therefor,  where 
the  ejected  passenger  relied  on  t^a 
unreasonablenesB  of  the  rule,  and  not 
on  the  misinformation  given  by  the 

Sorter.   Doherty  v.  Northern  Fac.  R. 
C  42  Mont.  294,  115  P  401,  36  LRA 
NS  1139. 

as.  Calhoun  v.  Pullman  Palace  Car 
Co.,  149  Fed.  S46  [afC  169  Fed.  387,  86 
CCA  387,  16  L.RANS  57B].  See  also 
supra  S  1533.  _  „ 

30.  Pullman  Co.  v.  Custer,  (Tex. 
Civ.  A.)  140  SW  847  (rolls  of 
foreign  blankets  being  taken  home  to 
be  used  as  porti£res). 

[a]  A  passeiiger  osa  remove  this 
gzonnd  for  ejeoluu:  him  (1)  from  a 
Pullman  car  by  checking  or  other- 
wise disposing  of  the  baggage,  and.  Is 
entitled  to  a  reasonable  opportunity 
to  make  such  disposition;  but  the 
carrier  need  not  take  the  Initiative 
by  tendering  an  opportunity  to 
check.  Pullman  Co.  v.  Custer,  (Tex. 
Civ.  A.)  140  SW  847.  (2)  And. 
as  affecting  a  sleeping  car  company  s 
right  to  eject  a  passenger  who  at- 
tempts to  take  Improper  articles  into 
the  car  with  him.  he  cannot  excuse 
the  failure  to  request  an  opportunity 
to  check  the  articles  by  any  Impro- 
priety in  the  conductor's  manner. 
Pullman  Co.  v.  Custer,  supra. 

9t.  is.  S. — Pullman's  Palace-Car 
Co.  V.  King,  99  Fed.  380,  39  CCA  573. 

Ill, — Nevin  V.  PuUman  Palace  Car 
Co.,  106  111.  222,  40  AmR  688;  Pull- 
man Palace  Car  Co.  v.  Reed,  75  111. 
125,  20  AmR  232. 

Ind, — PuUman  Palace  Car  Co.  v. 
Taylor,  65  Ind.  153. 

Mo. — Taylor  v.  Wabaah  R.  Co.,  130 
Mo.  A.  582.  109  SW  1059. 

Tenn. — Nashville,  etc..  R.  Co.  v. 
Price,  125  Tenn.  6*6.  148  SW  219. 

Tex. — Pullman  Palace  Car  Co.  v. 
Hocker.  41  Tex.  Civ.  A.  607,  93  SW 
1009;  Pullman  Palace-Car  Co.  v. 
Booth.  (Civ.  A.)  28  SW  719. 

See  also  supra  99  1199-1201. 

[al  Where  the  employ eM  of  the 
oarner  make  a  mistake  la  assigning 
A  passenger  bis  berth  on  the  wrong 
train,  the  carrier  la  liable  for  the 
serious   Inconvenience  and  humilia- 


tion inflicted  on  the  passenger  in 
ousting  him  from  his  berth,  although 
the  ousting  is  done  on  demand  for 
his  berth  made  by  another  passenger 
who  holds  the  ticket  for  tluLt  berth. 
Taylor  v.  Wabash  R.  Co.,  ISO  Mo.  A. 
B8Z.  108  SW  1069. 

[b]  BeUlaig passsMfg  wrong tteket. 
— A  Sleeping  car  company  Is  liable 
for  expulsion  of  a  passenger,  due  to 
selling'hlm  a  sleeping  car  ticket  over 
a  route  between  two  points  other 
than  that  called  for  by  his  railroad 
ticket,  where  the  ticket  was  In  the 
possession  of  the  sleeping  car  com- 

fany's  agent  and  subject  to  Inspec- 
lon.   Nashville,  etc..  «.  Co.  v.  Price, 
125  Tenn.  646,  141  SW  219. 

[cl  BJsetaom  iMfors  itinrtilng  d«s- 
tlnanon^— Where  a  passenger  who 
has  purchased  a  berth  for  use  be- 
tween two  points  is  ejected  from  the 
car  before  reaching  his  destination, 
by  reason  of  the  fact  that  the  car  Is 
transported  by  a  line  over  which  his 
railroad  ticket  Is  not  good,  ttiere  Is 
a  breach  of  the  implied  contract  of 
the  sleeping  car  company  that  he 
shall  be  allowed  to  ride  undisturbed 
the  whole  of  the  distance  in  that  oar, 
and  the  company  is  liable  therefor. 
Pullman's  Palace-Car  Co.  King,  99 
Fed.  380,  39  (X^A  673. 

38.  Louisville,  etc.,  R.  Co.  t. 
Laney,  (Ala.  A.)  69  S  993:  Pullman 
Palace  Car  Co.  v.  Reed,  76  111.  126,  20 
AmR  232. 

39.  Buck  V.  Webb,  68  Hun  186,  11 
NYS  617. 

40.  Paddock  v.  Atchison,  etc.,  R. 
Co.,  37  Fed.  841,  4  LRA  231:  Pullman 
Palace  Car  Co.  v.  Lee,  49  III.  A.  76. 
Compare  Pullman  Palace  Car  Co.  v. 
Cain,  IB  Tex.  Civ.  A.  503.  40  SW  220 
(holding  that  a  sleeping  car  company 
which  sells  a  ticket  on  a  certain 
Bleeper  from  one  place  to  another  to 
one  having  a  railroad  ticket  belween 
such  places  undertakes  to  furnish 
him  a  berth  In  that  or  another 
sleeper,  if  the  railroad  company  hauls 
it;  so  that  it,  equally  with  tho  rail- 
road, is  liable,  he  being  excluded 
therefrom  by  the  railroad  company's 
employees  without  being  furnished  a 
like  conveyance,  although  by  its  ar- 
rangement with  the  railroad  company 
the  latter  had  charge  of  the  car,  and 
the  exclusive  right  to  determine  who 
should  ride  therein). 

41.  Pullman  Palace  Car  Co.  v.  Lee, 
49  111.  A.  75;  Lawrence  v.  Pullman's 
Palace  Car  Co,,  144  Mass.  1,  10  NE 
723.  59  AmR  58.  Compare  Pullman 
Palace  Car  Co.  v.  Hocker,  41  Tex,  Civ. 
A.  607,  93  SW  1009  (holding  that, 
where  the  sleeping  car  employees  as- 


sist the  train  employeM  In  making  a 
wrongful  ejection,  both  companies 
are  liable,  and  that  the  sleeping  car 
company  Is  not  released  from  iTabil- 
Ity  by  the  fact  that  Its  employees  act 
under  orders  from  the  train  con- 
ductor). 

48.  Pullman  Oo.  v.  Custer,  (Tex. 
Civ.  A.)  140  SW  847;  Pullman  Palace 
Car  Co.  V.  Hocker,  41  Tex.  Civ.  A. 
607.  93  SW  1009.    See  also  supra  I 

1190. 

[a]  UastratlbB. — Where  a  passen- 
ger boards  a  train  through  Pullman 
cars,  places  his  baggage  In  one  of  the 
vestibules,  and  enters  the  dining  car 
where  he  buys  Pullman  transporta- 
tion, and  after  leaving  the  diner,  and 
while  standing  In  the  vestibule  of 
one  of  the  Pullman  ears,  his  money 
la  rtfunded  and  he  Is  compelled  to 
enter  the  day  coaches,  this  Is  sufH- 
cient  to  show  ejection  from  the  Pull- 
man cars,  although  he  is  not  actually 
therein.  Pullman  Co.  v.  Custer,  (Tax. 
Civ.  A.)  140  SW  847. 

43.  Pullman  Palace  Car  Co.  v. 
Cain,  16  Tex.  Civ.  A.  501,  40  SW  220. 

44.  Pullman  Palace  Car  Co.  v. 
Hocker,  41  Tex.  Civ.  A.  607,  93  SW 
1009. 

45.  Pullman  Palace  Car  Co.  v. 
Hocker,  41  Tex.  Civ.  A.  607,  93  SW 
1009. 

46.  Pullman  Co.  v.  Custer.  (Tex. 
Civ.  A.)  140  SW  847.  See  also  supra 
SS  1I9S-1196. 

47.  Pullman  Palace  Car  Co.  v, 
Lowe,  28  Nebr.  239,  44  NW  226,  26 
AmSR  32S  and  note,  6  LRA  809  (dis- 
cussing the  confllctinK  doctrines); 
Slse  V,  Pullman  Palace  Car  Co..  1 
Que.  Super.  9. 

After  discussing  the  conflicting 
doctrines,  the  court.  In  one  case,  said: 
"I  know  of  no  reported  case  in  the 
States,  but,  under  French  law,  there 
Is  no  doubt  that  a  prourletor  of  one 
of  these  hotels  would  be  responsible 
as  an  innkeeper.  I  do  not  think  it 
necessary  to  pursue  the  enquiry  any 
further  in  this  direction,  because  I 
think  that  under  our  law,  the  ques- 
tion la  whether  there  is  any  material 
dlfTerence  between  a  lodging  house 
and  a  sleeping-car.  In  either  case 
you  secure  a  bed  and  toilette  accom- 
modation, with  heat,  light,  etc.;  in 
either  case  you  have  employees  of 
the  proprietor  to  wait  on  you,  and. 
In  fact,  there  is  no  material  distinc- 
tion except  that  the  construction  of 
the  car  is  different.  I  think,  however, 
that  that  fact  ought  to  make  no  dif- 
ference in  their  responsibility,  for 
If  they  undertake  to  carry  on  a  busl> 
ness  of  that  kind  they  ought  to  be 


For  later  oases,  davelopmeiitB  and  oluutgaa  In  the  law  see  cumulatlvo  Annotations,  sams  title,  pam  andiu>laniimb«r. 
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does  not  undertake  to  maintain  a  place  where  ae- 
eommodation  is  fnmished  for  the  safety  of  its 
patrons*  property  as  an  innkeeper  does,  and  there- 
fore it  does  not  assume  the  exceptional  liability  for 
goods  which  the  law  imposes  on  common  carriers  of 
goods  or  innkeepers  by  reason  of  engaging  in  those 
public  callings;^  but  the  measure  of  its  duty  and 
liability  must  be  determined  from  the  nature  of  its 
specific  and  implied  engagements  with  its  patrons.^ 
Therefore  a  sleeping  car  company  is  not  an  insurer 
of  the  safety  of  a  passenger's  pn^rty,  luggage, 
and  effects,  but  is  liable  only  for  injuries  or  loss  due 
to  its  n^ligenee,'"  and  hence  mere  proof  of  loss  of 
luggage  wmcb  is  taken  by  the  passenger  into  a 
sleeping  car  does  zfot  as  a  rule  make  out  either  an 
absolute  or  a  prima  facie  ease  of  liability  against  the 
<»)mpany  but,  where  the  company  through  its  em- 
ployees takes  the  passenger's  property  into  its  cus- 


tody and  control,  a  loss  thereof  may  be  sufflcient  to 
hold  the  company  liable,''^ 

Theft  by  employee.  Without  reference  to  the  law 
regnlating  the  liability  of  a  sleeping  car  company 
for  the  loss  of  a  passenger's  property  through  i^ 
negl^nee,  the  company  is  liable  for  a  loss  of  such 
property  through  theft  by  its  employee,"  unless  the 
money  or  property  stolen  is  not  such  as  the  pas- 
senger is  entitled  to  take  in  tiie  car  with  him  as 
baggage.** 

[$  1641]  8.  Oaia  Beqnired  in  OflnenL  A  palaee 
or  sleepit^  ear  company  is  required  to  exercise  a 
reasonable  d^ree  of  eare  to  guard  the  li:^age  and 
effects  of  a  passenger  from  loss  or  injury;  and  if 
through  want  of  such  care  the  baggage  or  personal 
effects  of  a  passenger  such  as  he  m^ht  reasonably 
carry  with  him  are  stolen  or  injured,  the  company 
is  liable.''  And  what  is  a  reasonable  degree  of  care 


prepared  to  accept  tbe  responsibili- 
ties connected  with  it,  and  be  re- 
quired to  protect  the  property  of 
tnelr  guest  as  a  keeper  of  a  lodging 
house  would  be;  for,  to  use  Mr. 
Laurent's  definition  of  necessary  de- 
positaries, they  are  those  who  re- 
ceive persons  having  with  them 
effects  which  must  be  guarded.  These 
sleeping-car  companies  Invite  the 
same  confidence,  the  same  necessity 
for  accepting  it  and  the  same  neces- 
sity for  a  deposit  exists."  Slse  v. 
Pullman  Palace  Car  Co.,  1  Que. 
Super.  9,  23. 

48.  U.  S. — Blum  V.  Southern  Pull- 
man Palace  Car  Co.,  3  F.  Cas.  No. 
1,574,  1  Fllpp.  600. 

Ala. — Pullman  Palace  Car  Co,  v. 
Adams,  120  Ala.  581,  24  S  921,  74  Am 
SR  53.  45  LRA  7G7. 

Ga. — Pullman's  Palace  Car  Co.  v. 
Hall,  106  Ga.  765,  32  SE  923,  71  Am 
SB  293,  44  LRA  790. 

lU. — Pullman  Palace  Car  Co.  v. 
Smith.  73  III.  860,  24  AmR  268. 

Ind. — Woodruff  Sleeping,  etc.. 
Coach  Co.  V.  Dlehl.  84  Ind.  474,  43 
AmR  102:  Voas  v.  Wagner  Patace-Car 
Co..  16  Ind.  A.  271,  42  NB  20,  44  NE 
1010. 

Ky. — Myers  v.  Pullnwin  Co.,  149  Ky. 
776,  149  SW  1002,  41  LRANS  799  and 
note;  Pullman  Palace  Car  Co.  v.  Qay- 
lord,  9  KyL  68. 

La. — Mcllhenny  v.  Pullman  Co.,  6 
La.  A.  (Orleans)  819. 

Moss. — Dawley  v.  Wagner  Palace 
Car  Co.,  169  Mass.  315.  47  NE  1024; 
Lewis  v.  New  York  Cent.  Sleeping 
Car  Co.,  143  Mass.  267,  9  NE  615,  58 
AmR  13E. 

Mo. — Root  V.  New  York  Sleeplng- 
Car  Co.,  2S  Mo.  A.  199;  Scaling  v. 
Pullman's  Palaee  Car  Co.,  24  Mo.  A. 
29. 

N.  T. — Goldstein  v.  Pullman  Co., 
161  App.  TAv.  766,  147  NTS  133; 
Welch  v.  Pullman  Palace  Car  Co., 
Sheld.  457:  Williams  v.  Webb,  27 
Misc.  608,  68  NTS  300  [mod  22  Misc. 
61S,  49  NTS  mil;  Carpenter  v.  New 
York,  etc.,  R.  Co.,  10  NTSt  712  [aff 
124  N.  Y.  53,  26  NE  277,  21  AmSR 
644.  11  LRA  759  and  note]. 

Tex. — ^Pullman  Palace  Car  Co.  v. 
Pollock,  89  Tex,  120.  6  SW  814,  6  Am 
SR  SI. 

4B.  Hyers  v.  Pullman  Co.,  149  Ky. 
778.  149  SW  1002,  41  LRANS  799  and 
note. 

60,  D.  C. — Robinson  v.  Southern 
R.  Co.,  40  App.  649/  LRAigiSB  621, 
AnnCasl914C  S59. 

Ind. — ^Vo88  V.  Warner  Palace-Car 
Co.,  16  Ind.  A.  271,  43  NE  20,  44  NE 
1010. 

La. — Mcllhenny  v.  Pullman  Co.,  6 
La.  A.  (Orleans)  219. 

Mass. — Whlcher  v.  Boston,  etc.,  R. 
Co.,  176  Mass.  276,  57  NE  601.  79 
AmSR  314. 

Mo. — Morrow  v.  Pullman  Palace 
Car.  Co..  98  Mo.  A.  351,  73  SW  281: 
Efron  V.  Wagner  Palace-Car  Co.,  69 
Mo.  A.  641. 

N.  T. — Goldstein  v.  Pullman  Co., 
161  App.  Div.  756.  147  NTS  133: 
Welding  T.  Wagner,  1  NTCatyCt  66 


Pa. — Springer  v.  Pullman  Co.,  234 
Pa.  172,  83  A  96. 

Tex. — Pullman  Palace  Car  Co.  v. 
Hatch.  30  Tex.  Civ.  A.  308,  70  SW 
771;  Belden  v.  Pullman  Palace-Car 
Co..  (Civ.  A.)  43  SW  22. 
■  Ont. — Stearn  v.  Pullman  Car  Co., 
8  Ont.  171. 

l&l  "Vb*  dagree  of  oare  imposed 
Is  not  absolute,  as  In  the  case  of  an 
innkeeper  or  common  carrier  of 
goods;  hence.  It  follows  that  to  ren- 
der a  railroad  company  or  a  sleeping 
car  company  liable  for  the  value  of 
the  personal  effects  of  a  passenger, 
stolen  from  his  berth  while  be  is 
sleeping,  It  must  appear  that  the 
company  was  guilty  of  negligence." 
Robinson  v.  Southern  R.  Co.,  40 
App.  (D.  C.)  649,  652,  LRA1915B  621, 
AnnCaslSUC  959. 

[b]  U&U*  as  Dailee  for  Ure.— 
A  Bleepine  car  company  Is  not  an 
Insurer  of  the  personal  belongings 
of  its  passengers,  but  Its  liabllnyls 
that  of  a  bailee  for  hire.  Morrow 
V.  Pullman  Palace  Car  Co.,  98  Mo. 
A.  351,  73  SW  281. 

[c]  Train  owned  "br  nllrood. — 
The  fact  that  the  train  to  which 
the  cars  are  attached  belongs  to 
the  railroad  company  does  not  re- 
lieve the  Bleeping  car  company  from 
liability  for  a  loss  caused  by  Its 
failure  to  exercise  the  proper  degree 
of  care.  Pullman  Palace  Car  Co.  v. 
Pollock.  69  Tex.  120,  5  SW  814,  5 
AmSR  31. 

SI.    See  Infra  {  1551. 

58.  Voss  V.  Cleveland,  etc,  R.  Co., 
16  Ind.  A.  271,  48  NB  20,  44  NE 
1010;  Root  V.  New  Tork  Cent  Sleep- 
Ing-Car  Co.,  28  Mo.  A.  199;  Sherman 
V.  Pullman  Co.,  79  Misc.  52.  189  NTS 
51;  Irving  v.  Pullman  Co.,  84  NTS 
248;  Pullman  Palace-Car  Co.  v.  Gavin, 
93  Tenn.  53.  S3  SW  70.  42  AmSR  902, 
21  LRA  298. 

[a]  Porter  not  a  gratnltoiis  iMilee. 
—The  duty  of  a  porter  of  a  sleeping 
car  to  take  charge  of  a  passenger's 
baggage,  and  to  assist  in  removhig 
it  from  the  car  at  its  destination,  be- 
ing, under  the  rules  and  customs  of 
the  company,  within  the  scope  of  the 
porter's  employment,  he  Is  not  to  be 
regarded  as  a  mere  gratuitous  bailee. 
Voss  v.  Wagner  Palace-Car  Co..  16 
Ind.  A.  271,  43  NE  20.  44  NB  1010. 

08.  Ga. — ^Pullman  Palace  Car  Co. 
v.  Martin,  95  Oa.  314,  22  SE  706,  29 
LRA  498  (jewelry). 

Mo. — Morrow  v.  Pallman  Palace 
Car  CO.,  98  Mo.  A.  851,  73  SW  281. 

N.  Y, — Sherman  v.  Pullman  CO.,  79 
Misc.  62,  139  NYS  61. 

Tenn. — Pullman  Palace  Car  Co.  v. 
Gavin.  93  Tenn.  58,  23  SW  70.  42  Am 
SR  902.  21  LRA  298  (money  stolen 
by  porter). 

Tex. — Pullman  Palace  Car  Co.  v. 
Matthews,  74  Tex.  654,  12  SW  744. 
15  AmSR  878;  Pullman  Co.  v.  Van- 
derhoven,  48  Tex.  Civ.  A.  414,  107 
SW  147  (Jewelry) ;  Pullman  Palace 
Car  Co.  v.  Hatch,  80  Tex.  Civ.  A. 
303,  70  SW  771. 

OontxHmtcoT  awriUmoe  see  infra 
i  1646. 


54.  Bacon  v.  Pullman  Co.,  169 
Fed.  1,  89  CCA  1,  16  LRANS  678.  14 
AnnCas  616  and  note  [certiorari  den 
210  U.  S.  433  mem.  28  SCt  762  mem, 
52  L.  ed.  1136  mem]  (Jewelry);  Illi- 
nois Cent.  R.  Co.  v.  Handy,  63  Miss. 
609,  66  AmR  846.  See  also  infra 
9  1644. 

[a}  A.  sleeping  oar  oompany  Is  not 
liable  for  money  stolen  by  Its  em^ 

ployee  from  a  passenger,  except  to 
the  extent  of  a  sum  reasonably  suf- 
ficient for  the  expenses  of  the  pas- 
senger's journey.  Illinois  Cent.  R. 
Co.  v.  Handy,  63  Miss.  609.  56  AmR 
846. 

55.  V.  S. — Barrott  v.  Pullman's 
Palace  Car  Co.,  61  Fed.  796;  Blum  v. 
Southern  Pullman  Palace  Car  Co.,  3 
F.  Cas.  No.  1.574,  1  Flipp.  500. 

Ala, — Cooney  v.  Pullman  Palace 
Car  Co.,  121  Ala.  368.  25  3  712,  53 
LRA  690;  Pullman  Palace  Car  Co. 
V.  Adams.  120  Ala.  681,  24  S  921,  74 
AmSR  53.  45  LRA  767. 

Colo. — Pullman  Palace  Car  Co.  t. 
Freudensteln.  8  Colo.  A.  640,  84  P 
578. 

D.  C. — Robinson  v.  Southern  H.  Co., 
40  App.  549.  LRA1916B  6S1.  AnnCas 
1914C  969  and  note. 

Ga. — Pullman  Co.  v.  Green.  128  Ga, 
142.^7  SE  233.  119  AmSR  368,  10 
AnnCas  893  and  note;  Pullman  Co,  v. 
Schaffner,  126  Ga.  609.  55  SE  933,  9 
LRANS  407  and  note;  Pullman's 
Palace  Car  Co.  v.  Harvey,  101  Ga, 
733.  28  SE  989:  Kates  v.  Pullman's 
Palace  Car  Co.,  95  Ga.  810.  23  SB  186. 

Ind, — Woodruff  Sleeping,  etc.. 
Coach  Co.  v.  Diehl,  84  Ind.  474,  43 
AmR  102;  Repp  v.  Indianapolis,  etc. 
Tract.  Co.,  (A.)  109  NB  441;  Voas  v. 
Wagner  Palace-Car  Co.,  16  Ind.  A. 
271,  44  NE  1010. 

_Ky. — Myers  v.  Pullman  Co..  149 
Ky.  776.  149  SW  1002,  41  LRANS  799 
and  note. 

Mass. — Lewis  v.  New  Tork  Sleep* 
Ing-C^r  Co..  143  Mass.  267,  9  NE  616, 
58  AmR  186;  Whitney  t,  Pullman's 
Palace  Car  Co..  143  Mass.  243,  9  NE 

eis. 

Miss. — ^Illinois  Cent.  B.  Co.  t. 
Handy,  63  Miss.  609,  56  AmR  846. 

Mo. — ^Dings  V.  Pullman  Co.,  171  Mo. 
A.  643,  644,  164  SW  446  [cit  Cyc]; 
Hampton  v,  Pullman  Palace  Car  Co., 
42  Mo.  A.  134;  Scaling  v.  Pullman 
Palace  Car  Co..  24  Mo.  A.  29. 

N.  Y. — Carpenter  v.  New  Tork.  etc., 
R,  Co.,  124  N.  T.  53,  26  NB  277,  21 
AmSR  644,  11  LRA  759  and  note; 
Goldstein  v.  Pullman  Co.,  161  App. 
Blv.  756,  147  NTS  133;  Tracy  v.  Pull- 
man Palace  Car  Co..  67  HowPr  164. 

Oh.— Fall  River,  etc.  C^,  v,  Pull- 
man Palace  Car  Co.,  6  OhS&CP  86, 
4  OhNP  26. 

Pa. — Pullman  Car  Co.  v.  Gardner, 
3  Pennyp.  78;  Pullman  Palace  Car 
Co.  v.  Gardner,  14  WklyNC  17. 

S.  C. — Godfrey  v.  Pullman  Co.,  87 
S.  C.  861,  69  1^  666,  Ann(>Bl912B 
971  and  note. 

Tenn, — Pullman  Palace  Car  Co.  v. 
Gavin.  98  Tenn.  63.  23  SW  70^42  Am 
SR  902,  21  LRA  ?98.^.,^^|^ 
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must  be  measured  with  reference  to  the  danger  of 
theft  or  injury  reasonably  to  be  apprehended  under 
the  circumstances,'^  and  such  a  d^ree  of  care  the 
passenger  is  entitled  to  expect.^' 

1542]  3.  Duty  to  Keep  Watch.  As  the  con- 
tract for  the  use  of  a  berth  involves  an  implied  invi- 
tation to  a  passenger  to  sleep,  it  is  the  duty  of  the 
company  to  maintain  a  reasonable  watch  over  his 
property  while  he  is  so  using  the  berth,™  a  higher 
d^ree  of  care  being  required  during  the  night 
while  the  passenger  is  sleeping  than  is  required  in 
the  day  when  the  passenger  is  charged  with  the 
duty  of  exercising  reasonable  dil^ence  for  the  pro- 


tection of  his  property.""  To  accomplish  this  it  is 
the  duty  of  the  company  to  maintain  a  careful  and 
continuous  watch  in  the  interior  of  the  car  while 
the  berths  are  occupied  by  sleepers;"  or,  as  it  has 
been  stated,  to  maintain  a  strict  and  vigilant  watch 
by  competent  persons  and  if  there  is  a  failure  to 
discharge  this  duty  by  not  providing  competent  and 
efficient  employees,°^  or  by  imposing  on  them  duties 
which  make  it  impracticable  for  them  to  fumidh 
adequate  protection,  the  sleeping  car  company  is 
liable  for  any  loss  which  may  reasonably  be  attnbn- 
table  to  negligence  in  this  respect.^ 
While  passenger  is  absent  from  berth.  This  duty 


Matthew,  74  Tex.  KA.  12  SW  744.  16 
AmSR  87S;  Pullman  Palace  Car  Co. 
V.  Pollock,  69  Tex.  120,  6  8W  814,  6 
AmSR  81  and  note:  Stevenson  t. 
Pullman  Pa]ace-Car  Co.,  (Civ.  A.)  26 
SW  112  [reh  den  (Civ.  A.)  S2  SW 
836]. 

[a]  Itfrtm  of  car*> — ^The  high  de- 
gree of  care  applicable  to  carriers 
irenerally  does  not  apply,  but  the 
duty  of  a  sleeping  car  company  to  Its 
passengers  is  only  to  use  reasonable 
care  in  guarding  the  letter's  property 
from  thieves.  Belden  v.  Pullman 
Palace-Car  Co.,  (Tex.  Civ.  A.)  43 
SW  22. 

[b]  The  -vtolatloii  by  an  ampIorM 
of  roles  enacted  by  the  company  for 
the    protection    of    the  passenger's 

firoperty  may  be  such  an  act  of  neg- 
Igence  as  will  render  the  company 
liable  for  a  loss  of  property  resulting 
therefrom.  Dawley  v.  Wagner  Palace 
Car  Co..  169  Mass.  315.  47  NE  1024; 
Pullman  Palace  Car  Co.  v.  Arents, 
28  Tex.  Civ.  A.  71.  66  SW  829  (fall- 
ing to  close  window  while  at  sta- 
tion). 

se.  Myers  V.  Pullman  Co.,  149  Ky. 
776.  149  SW  1002,  41  LRANS  799  and 
note;  WilUams  v.  Webb,  27  Miac. 
608,  58  NTS  800;  Falls  River,  etc., 
Co.  V.  Pullman  Palace  Car  Co..  6 
OhS&CP  85,  4  OhNP  26;  Belden  v. 
Pullman  Palace-Car  Co.,  (Tex.  Civ. 
A.)  43  SW  22;  Dargan  v.  Pullman 
Palace  Car  Co.,  2  Tex.  A.  Civ.  Cas. 
I  691.    See  also  cases  supra  note  55. 

S7.  Myers  v.  Pullman  Co.,  149  Ky. 
776.  149  SW  1002,  41  LRANS  799; 
'Illinois  Cent.  R.  Co.  v.  Handy,  68 
Miss.  609,  56  AmR  646. 

SS.  T>.  C. — Robinson  v.  Southern 
R.  Co.,  40  App.  549.  LBA191EB  621 
and  note,  AnnCasl914C  959. 

Ky. — Pullman  Palace  Car  Co.  v. 
Hunter.  107  Ky.  519,  54  SW  846,  21 
Kyi.  1248,  47  LRA  286;  Pullman 
Palace  Car  Co.  v.  Gaylord,  6  KyL 
279. 

Mo. — ^Morrow  v.  Pullman  Palace- 
Car  Co..  98  Mo.  A.  861,  73  SW  281; 
Bfron  V.  Wagner  Palace  Car  Co.,  59 
Mo.  A.  641. 

N.  T.— Williams  v.  Webb,  27  Misc. 
608.  68  NYS  300;  Carpenter  v.  New 
York,  etc,  R.  Co.,  13  NYSt  718  [aff 
124  N.  T.  53.  26  NB  277,  21  AmSR 
644.  11  LRA  769  and  note]. 

S.  c. — Calder  v.  Southern  R.  Co.,  89 
S.  C.  287,  71  SS:  841.  AnnCaBl913A 
894  and  note. 

Tex, — Dargan  v.  Pullman  Palace 
Car  Co..  2  Tex.  A.  Civ.  Cas.  {  691. 

[a]  Votic*  of  dULgWi. — A  sleeping 
car  company  must  take  proper  care 
to  keep  watch  over  Its  passengers 
asleep  in  their  berths,  even  liefore 
it  has  notice  of  any  danger,  or  of 
facta  sufficient  to  cause  it  to  antic- 
ipate danger,  to  any  particular  pas- 
senger, and  robbery  Is  a  danger 
which  it  must  guard  against.  Calder 
V.  Southern  R.  Co..  89  S.  C.  287,  71 
SE  841.  AnnCasl913A  894  and  note. 

rb]  Passenger  ocoupylng  bed  in 
■moUng  oompurtmant. — Although  a 
sleeping  car  company  Is  under  no 
obligation  to  permit  a  paaaenger  to 
occupy  a  bed  in  the  smoking  com- 
partment of  the  car,  yet  where  the 
employee  In  charge  or  the  car  per- 
mits the  passenger  so  to  do  the  com- 
pany assumes  to  the  latter  the  same 


duties  as  if  occupied  a  regular 
berth,  in  the  absence  of  any  collu- 
sion between  the  employee  and  the 

ftaasenger  to  defraud  the  company  of 
tsfore,  and  the  paaaenger,  under  such 
clrcumatances,  does  not  assume  any 
risk  as  to  the  safety  of  his  personal 
belongings  different  from  that  of  the 
passengers  occupying  regular  berths; 
and,  where  his  articles  of  wearing 
apparel,  etc.,  are  placed  in  such  com- 
partment by  him  on  retiring,  they 
are  during  the  night,  while  he  sleeps, 
In  the  mixed  custody  of  the  passen- 
ger and  the  company.  Morrow  v.' 
Pullman  Palace  Car  Co.,  98  Mo.  A. 
351.  73  SW  281. 

5S.  Robinson  v.  Southern  R.  Co., 
40  App.  (D.  C.)  549.  LRA1915B  621, 
AnnCasl914C  959;  Myers  v.  Pullman 
Co.,  149  Ky.  776.  149  SW  1002,  41 
LRANS  799;  Whicher  v.  Boston,  etc., 
R.  Co.,  176  Mass.  275.  57  NE  601, 
79  AmSR  814;  Whitney  v.  Pullman's 
Palace  Car  Co.,  143  Mass.  243.  9  NE 
619. 

eo.  U.  S. — Blum  v.  Southern  Pull- 
man Palace  Car  Co.,  3  F.  Cas.  No. 
1,574,  1  Flipp.  600. 

D.  C. — Robinson  v.  Southern  R.  Co., 
40  App.  649.  LRA1915B  621,  Ann 
Ca8l914C  9S9. 

Mo. — Hampton  t.  Pullman  Palace 
Car  Co..  42  Mo.  A.  114;  Root  v.  New 
York  Cent.  Sleeping  Car  Co..  28  Mo. 
A.  199. 

N.  Y. — Carpenter  v.  New  York,  etc., 
R.  Co..  124  N.  T.  68.  26  NE  277,  21 
AmSR  644.  11  L.RA  769  and  note. 

Pa. — Pullman  Car  Co,  v.  Oardner, 
3  Pennyp.  78. 

Tenn. — Pullman  Palace  Car  Co.  v. 
Qavln,  93  Tenn.  63.  23  SW  70,  42 
AmSR  902.  21  LRA  298. 

Tex. — Pullman  Palace  Car  Co.  v. 
Hatch,  30  Tex.  Civ.  A.  803,  70  SW 
771. 

[a]     BeaaoM  for  mle^d)  "In 

the  case  of  a  sleeplns^car  company, 
the  great  convenience  and  induce- 
ment held  out  to  passengers  Is  that 
they  will  give  them  a  comfortable 
night's  rest.  They  notify  them  they 
will  make  tbem  pay  for  it,  and  say 
to  them,  you  may  go  to  sleep.  The 
principal  part  of  tiie  arrangement  Is 
the  advantage  the  passenger  will 
have  over  the  ordinary  car,  that  he 
can  lie  down  and  go  to  sleep.  When 
you  have  gone  to  sleep,  of  course, 
you  can't  take  care  of  yourself; 
everybody  knows  that,  and  for  that 
very  reason  the  fact  that  the  com- 
pany notifies  you  to  lie  down  and 
shut  your  eyes  and  go  to  sleep  and 
thus  become  helpless.  It  is  their 
duty  to  take  care  of  you  while  you 
do  sleep — not  that  they  are  Insurers, 
not  that  they  say  you  shall  not  be 
robbed  or  cannot  be  robbed,  but  they 
win  use  reasonable  and  ordinary  care 
to  prevent  people  intruding  upon  you 
and  picking  your  pockets  or  carry- 
ing ofT  your  clothes  while  you  are 
asleep.  That  Is  the  principle  that 
should  underlie  all  of  these  cases, 
and  It  strikes  me  it  is  founded  on 
good  sense  and  good  logic."  Pullman 
Car  Co.  V.  Oardner,  3  Pennyp.  (Pa.) 
78.  81.  (2)  "These  cars  are  used  by 
both  sexes  of  all  ages,  by  the  ex- 
honest  and  dishonest,  which  Is  under- 
stood by  the  carriers,  and  though 
such  companies  are  not  Insurefs  they 


must  exercfse  vigilance  to  protect 
their  sleeping  tiuBtomers  from  rob- 
bery. A  traveler  who  pays  tar  a 
berth  la  Invited  and  lias  uie  right  to 
sleep,  and  both  parties  to  the  con- 
tract know  that  he  la  to  become 
powerless  to  defend  hia  property 
from  thieves,  or  his  person  from  In- 
sult, and  the  company  is  bound  to 
use  a  degree  of  care  commensurate 
with  the  danger  to  which  passengers 
are  exposed/'  Carpenter  v.  New 
York,  etc.,  R.  Co.,  124  N.  T.  ES,  68,  2f 
NE  277,  21  AmSR  644.  11  LRA 
789. 

ei.  V.  S.— Hill  V.  Pullman  Co., 
188  Fed.  497. 

Ala- — Pullman  Palace  Car  Co.  v. 
Adams,  120  Ala.  681.  24  S  921,  74 
AmSR  63,  45  LRA  767. 

D.  C. — Robinson  v.  Southern  R.  Co.. 
40  App.  649,  LRA1916B  621,  AnnCas 
1914C  959. 

Oa. — Pullman  Palace  Car  Co.  v. 
Martin,  92  Ga.  161,  18  SE  364. 

Ind. — Woodruff  Sleeping,  etc..  Coach 
Co.  V.  Dlehl.  84  Ind.  474,  43  AmR 
102. 

Mass. — Dawley  v,  Wagner  Palace 
Car  Co.,  169  Mass.  315.  47  NE  1024. 

Mo. —  Dings  V.  Pullman  Co..  171 
Mo.  A.  643,  164  SW  446. 

Nebr. — Pullman  Palace  Car  Co.  v. 
Woods,  76  Nebr.  694,  107  NW  858. 

"The  strict  rule,  which  we  think 
Is  the  proper  one  to  be  applied  to 
cases  of  this  kind,  and  which  Is 
supported  by  the  weight  of  authority, 
imposes  upon  the  company  the  duty 
of  keeping  a  constant  and  active 
watch  In  the  aisles  of  its  cars,  dur- 
ing the  hours  when  Its  passengers 
are  asleep,  and.  falling  to  do  bo,  it 
will  be  liable  for  the  theft  of  prop- 
erty from  a  passenger's  bwth." 
Robinson  v.  Southern  R.  Co.,  40  App. 
(D.  C.)  549,  663,  LRA1916B  €21  and 
note.  AnnCasl914C  969. 

[a]  A  passenfer's  f slliue  to  notify 
tbe  compaar  that  he  has  proper^ 
does  not  relieve  it  from  liability  for 
negligently  permitting  thieves  to 
steal  such  property  while  the  pas- 
senger is  sleeping.  Pullman  Palace- 
Car  Co.  V.  Adams.  120  Ala.  681,  24 
S  921,  74  AmSR  63.  46  LRA  761. 

es.  Pullman  Palace  Car  Co.  v. 
Adams,  ItO.  Ala.  681.  24  3  921.  74  Am 
SR  62.  46  LRA  767;  Woodruff  Sleep- 
ing, etc..  Coach  Co.  v.  Dlehl,  84  Ind. 
474.  48  AmSR  102:  Falls  River,  etc. 
Co.  V.  Pullman  Palace  Car  Co.,  6 
OhS&CP  86.  4  OhNP  26. 

[a]  niutcatitni. — Where  two  sleep- 
ing cars  were  under  the  charge  of 
one  conductor,  and  he  left  the  train 
In  the  nighttime,  so  that  for  a  dis- 
tance of  eighty-four  miles  there  was 
no  conductor  in  charge  of  the  cars, 
and  thereafter  one  conductor  had 
charge  of  four  cars,  and  the  porters 
had  duties  to  perform  which  were 
inconsistent  '  with  keeping  watch 
over  the  occupants  of  the  car,  the 
particular  porter  having  charge  of 
plaintiff's  car  being  absent  from  the 
car  for  part  of  the  night,  the  com- 
pany had  not  exercised  reasonable 
oare  for  the  prevention  of  thefts. 
Woodruff  Sleeping,  eta.  Coach  Co.  v. 
Dfehl.  84  Ind.  474.  43  AmR  102. 

63.  Woodruff  Sleeping,  etc..  Coach 
Co.  V.  Dlehl.  84  Ind.  474.  43  AmR 
102;  Pullman  Palace  Car  Co.  v.  Hun- 
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docs  not  terminate  with  the  period  during  which 
the  passenger  is  actually  asleep,  hut  extends  to  keep- 
ing a  reasonable  watch  over  such  of  his  necessary 
ba^agc  and  belongings  as  he  cannot  conveniently 
take  with  him,  or  watch  himself,  while  he  is  absent 
from  his  berth  preparing  his  toilet  after  rising;"  or 
while  he  is  using  the  necessary  conveniences  of  the 
car,^  or  is  walking  up  and  down  the  aisle,**  or  is 
absent  from  the  car  at  a  meal  station." 

Snfficiency  of  watdi.  Where  the  doors  in  a  car 
are  left  open  and  unguarded,  thus  giving  access  to 
unauthorized  persons,  or  where  the  officers  chai^d 
with  the  superintendence  leave  the  car  without  that 
supervision  by  them  on  which  the  passenger  has  a 
right  to  rely,  such  negligence  is  shown  as  will  render 
the  company  liable  for  a  loss;""  and  it  has  been 
held  that  the  company  will  be  liable  for  a  loss  occa- 
sioned by  theft  daring  a  relaxation  of  the  watch, 
even  thot^h  the  relaxation  is  only  for  a  few  mo- 
menta."* It  is  not  required,  however,  that  a  watch 
shall  be  kept  over  the  only  open  entrance  of  a 
moving  train,  or  that  the  windows  also  shall  be 
speeially  guarded.^" 

Where  snfflcient  watch  maintained.  The  company 
can  be  made  responsible  for  the  loss  of  baggage  or 
property  of  a  passenger  only  by  its  n^Iect  to  keep 
that  reasonable  guard  which  ite  contract  with  the 
passenger  implies;"  and  if  a  proper  watch  is  kept, 
and  there  is  no  proof  connecting  the  watchman  with 
the  theft,  the  company  cannot  be  held  liable  for  a 

1088." 

Ba^MA  ^  custody  of  paaHmgar.  The  mere  fact 
that  a  passenger  retains  control  and  custody  of  his 
hBggage  does  not  relieve  the  eom;|^y  from  lia- 
bility for  its  loss,  as  the  company  is  still  in  such 
relation  to  the  passenger's  property  as  to  owe  to 
him  the  exercise  of  reasonable  care  and  vigilance, 
in  tiie  management  of  its  car,  to  prevent  possible 
theft" 


Baggage  left  is  car.  While  the  company 's  liabil- 
ity does  not  end  until  after  the  passenger  has  safely 
reached  his  destination  with  all  of  his  effects,"  when 
a  passenger  leaves  the  car  at  his  destination,  the 
company  is  entitled  to  suppose  that  he  has  taken 
with  him  his  baggage  and  property,  and,  until  the 
property  is  discovered  by  its  agents  to  have  been 
left,  the  company  is  charged  with  no  duty  concern- 
ing it.^°  But  it  has  been  held  that  the  company 
should  exercise  ordinary  care  in  looking  out  for, 
and  taking  care  of,  property  casually  left  in  the  car, 
and  in  restoring  it  to  the  owner/" 

[$  1543]  4.  Limitation  of  Liability.  As  the  lia- 
bility of  the  sleeping  car  company  is  for  negligence 
only,  such  liability  cannot  be  restricted  by  stipula- 
tions printed  on  the  check  given  to  the  passenger,^' 
nor  by  a  rule  posted  in  the  car,  especially  where  this 
rule  is  not  brought  to  the  attention  of  the  passen- 
ger?''^ nor  can  any  rule  or  stipulation  to  the  con- 
trazy,  if  it  is  not  known  to  the  passenger,  avail  the 
company;"  and  it  will  not  be  presumed  that  the 
laws  of  a  foreign  state  pepnitted  the  company  to 
contract  against  liabili^  for  losses  incurred  by  its 
own  negligence.™ 

[$  1544]  5.  Property  for  Which  IdaUe."^  The 
rule  as  to  what  luggage  and  effects  the  sleeping  car 
company  may  become  liable  for,  by  reason  of  their 
being  taken  into  its  car  by  a  passenger,  is  the  same 
as  that  with  reference  to  the  liability  of  carriers  in 
general  for  baggage  with  the  possesion  of  which  the 
passenger  does  not  actually  part.^  Thus  a  sleeping 
car  company  is  liable  for  the  loss  of  only  such 
money,  baggage,  or  other  personal  belongings  as  are 
reasonabW^  neoesaary  for  a  passenger  to  take  on  a 
journey.  This  includes  clothii^,  ornaments,  and 
such  articles  as  are  usually  carried  by  travelers,  to- 
gether Tith  a  sum  of  money  reasonably  sufficient  for 
the  expenses  of  the  journey  in  which  the  p>asBenger 


ter.  107  Ky.  519.  64  aW  84K,  21  KyL 
1248,  47  Lra  286;  Lewis  v.  New 
York  Sleepln^-Car  Co..  143  Mass.  267. 
9  NE  615.  58  AmR  135;  Carpenter  v. 
New  York,  etc..  R.  Co..  124  N.  Y.  53. 
26  NB  277,  21  AmSR  644,  11  LRA 
769. 

e4.  Pullman  Co.  v.  Oreen.  128  Ga. 
142,  67  SB  223,  119  AmSR  368.  10  Ann 
Gas  89S  and  note;  Dtnffs  v.  Pullman 
Co.,  171  Mo.  A.  4«3,  1S4  SW  446; 
Root  V.  New  York  Cent  Sleeplnff- 
Car  Co„  28  Mo.  A.  199. 

66.  Williams  V.  Webb,  27  Misc. 
508,  68  NYS  300. 

60.  Pullman  Palace-Car  Co.  v. 
Adams,  120  Ala.  581,  24  S  921,  74 
AmSR  53.  45  LRA  767. 

67.  Dlnss  V.  Pullman  Co.,  171  Mo. 
A.  643,  164  SW  446. 

68.  Illinois  Cent-  R.  Co.  v.  Handy. 
SS  Miss.  609.  56  AmR  846. 

69.  Pullman  Palace-Car  Co.  v. 
Adams,  120  Ala.  581.  24  S  921.  74 
AmSR  63.  46  LRA  767. 

70.  Pullman's  Palace  Car  Co.  y. 
Hall.  106  Ga.  766.  32  SE  923.  71 
AmSR  293.  44  LRA  790. 

71.  Illinois  Cent.  R.  Co.  v.  Handy, 
63  Miss.  609.  66  AmR  846;  Pullman 
Palace  Car  Co.  v.  Hatch,  30  Tex. 
Civ.  A.  303.  70  SW  771. 

[a]  Theft  l>r  fellow  pKSM&gvr^ 
The  sleeping  ear  company  Is  not 
liable  to  a  passenger  for  theft  of  his 
property  by  a  fellow  passenger.  If 
reasonable  care  to  protect  the  pas- 
sen^et-  against  such  a  wrong  has 
been  taken.  Illinois  Cent.  R.  Co,  v. 
Handy,  63  Miss.  609.  66  AmR  846. 

73.  D.  C. —  Robinson  v.  Southern 
R.  Co.,  40  App.  649.  LRA1915B  621. 
AnnCafil914C  969  and  note. 

Oa. — Pullman's  Palace  Car  Co.  v. 
Hall,  106  Oa.  7«5,  32  8E  928,  71 
AmSR  293,  44  LRA  790. 

Ky. — ^Myers  v.  Pullman  Co.,  149 


Ky.  776.  149  SW  1002,  41  LRANS  799 
and  note. 

Tex. — Dargan  v.  Pullman  Palace 
Oar  Co.,  2  Tex.  A.  Civ.  Cas.  j  691. 

Ont. — Stearn  t.  Pullman  Car  Co., 
8  Ont  171. 

73,  Myers  t.  Pullman  Co.,  149 
Ky.  778,  149  BW  1002.  41  LRANS 
799  and  note;  Dawley  v.  Wagner 
Palace  Car  Co.,  169  MiWB.  SIB,  47^NE 
1024:  SpHngar  v.  Pullman  Co..  284 
Pa.  172.  83  A  98. 

74.  Voss  V.  Wagner  Palaoe  Car 
Co.,  16  Ind.  A.  271,  43  NE  20.  44  NE 
1010. 

78.  Illinois  Cent.  R.  Co.  v.  Handy. 
63  Miss.  609,  56  AmR  846. 

76.  Kates  v.  Pullman's  Palace 
Car- Co..  95  Oa.  81D.  815,  23  SE  186. 

"It  very  frequently  happens  that 
a  passenger  In  a  sleeping-car,  upon 
leaving  the  same,  casually  leaves 
In  the  car  some  article  of  personal 
property.  When  this  occurs,  the 
article  so  left  does  not  become  the 
property  of  the  company;  but  on  the 
contrary.  It  Is  under  a  duty  of  ex- 
ercising at  least  some  care  in  look- 
ing out  for  and  taking  care  of  any 
article  thus  left,  and  if  possible, 
of  restoring  it  to  the  owner  when 
ascertained.  We  do  not  think  the 
rule  of  extraordinary  diligence  ap- 

filles  In  such  a  case,  but  certainly  it 
3  not  requiring  too  much  of  the 
company  to  hold  it  bound  to  be  at 
least  ordinarily  careful  In  discover- 
ing, taking  care  of  and  restoring 
property  thus  left  in  a  car.  It  Is 
unquestionably  true  th^t  when  such 
property  Is  found  by  a  servant  of 
the  company,  he  la  bound  to  take 
care  of  ft.  for  this  is  nothing  more 
than  common  honesty  reQuires,  a 
failure  to  observe  which  should  not 
excuse  the  company.  A  less  strln- 
gont  rule  is  appitcable  when  it  does 


not  appear  that  the  property  In  ques- 
tion is  actually  found  by  a  servant 
of  the  company,  but  is  left  or  dropped 
In  such  place,  or  under  such  circum- 
stances, as  would  enable  the  serv- 
ants of  the  company,  by  the  exercise 
of  ordinary  care,  to  discover  It.  In  the 
latter  case,  the  duty  would  still  be 
upon  the  company,  of  showing  that 
It  did  In  fact  exercise  that  degree  of 
care  in  the  premises."  Kates  v. 
Pullman's  Palace  Car  Co.,  96  Oa.  810, 
816.  23  SE  186. 

77.  Louisville,  etc.,  R.  Co.  t. 
Katsenberger,  16  Lea  (Tenn.)  S80, 
1  SW  44,  67  AmR  282:  Stevenson  v, 
Pullman  Palace  Car  Ca,  (Tex.  Civ. 
A.)  26  8W  112. 

78.  Voss  V.  Wagner  Palace  Car 
Co..  16  Ind.  A.  271.  43  NE  20,  44  NE 
1010. 

79.  Lewis  v.  New  York  Sleeping 
Car  Co..  143  Mass.  267,  9  NE  616.  63 
AmR  135. 

80.  Stevenson  v.  Pullman  Palace 
Car  Co..  (Tex,  Civ.  A.)  32  SW  336. 

81.  Barmre  gemsxaUy  see  Infra 
SI  1557-1610. 

83.  Pullman  Co.  v.  Schaffner,  126 
Ga.  609,  612,  56  SE  933,  9  LRANS 
407  [cit  CycJ.    See  also  Infra  I  1574. 

83.  V.  8. — Bacon  v.  Pullman  Co.. 
159  Fed.  I,  89  CCA  1,  16  LRANS  578, 
14  AnnCas  516  and  note  [certiorari 
den  210  U.  S.  438  mem,  28  SCt  62 
mem.  52  L.  ed.  1136  memj;  Bar- 
rott  V.  Pullman's  Palace  Car  Co.,  61 
Fed.  796;  Blum  v.  Southern  Pullman 
Palace  Car  Co.,  3  F.  Cas.  No.  1,674, 
I  Flipp.  600. 

Ala. — Pullman  Palace  Car  Co.  v. 
Adams,  120  Ala.  681,  24  S  921,  74 
AmSR  63.  45  LRA  767. 

Ga. — ^Pullman  Co.  v.  Schaffner,  126 
Ga.  609,  66  SB  988,  9  LRANS  407 
and  note.  / — »  t 
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is  engaged.^  In  determining  what  amount  of  money 
or  what  effects  are  reasonably  necessary  for  a  pas- 
senger to  take  on  a  jonmey,  regard  must  be  had 
to  his  station  in  life,  to  the  length,  purpose,  and 
probable  duration  of  the  journey,"  and  to  the  prob- 
able emeigencies  that  may  be  expected  to  arise  in 
the  coarse  of  such  journey,^  and  may  inclnde  arti- 
cles intended  for  his  use  after  he  leaves  the  car."^ 
As  to  any  excess  of  b^^age  or  property  beyond  this, 
the  company  not  having  agreed  to  become  a  carrier 
in  r^ard  thereto,  and  having  received  no  compen- 
sation for  such  a  responsibility,  and  no  notice  from 
the  passenger  that  such  a  duty  was  expected  of  it,  is 
not  liable  for  a  loss  or  theft,  even  in  case  the  theft 
is  by  its  own  employees.** 

A  reasonable  amount  of  jewelry  and  ornaments, 
according  to  the  condition  and  circumstances  in  life 


of  a  passenger,  may  be  carried  as  ba^age,"*  but 
not  jewels  and  ornaments  carried  for  transportation 
merely,  without  any  intention  or  purpose  of  using 
them  on  the  journey,'"  such  as  pocket  jewels  and 
ornaments  wholly  disconnected  with  the  passenger's 
personal  attire. 

1545]  H.  Contributory  Ne^igence.  As  to 
paBBenger's  person.  Contributory  negligence  of  the 
passenger  will  defeat  recovery  for  injuries  received, 
where  such  contributory  negligence,  rather  than  the 
fault  of  the  company,  occasions  the  injury.^* 

As  to  passenger's  property.  Where  a  passenger 
in  a  palace  or  sleeping  car  is  guilty  of  negligence 
which  contributes  to  the  loss  of  or  injury  to  hia 
property,  he  cannot  recover  therefor,"  as  where  the 
passenger  while  awake  exposes  to  theft  money  or 
similar  personal  belongings  which  are  in  his  exelu- 


Co..  72  Iowa  228,  S3  NW  643. 

Ky. — Myers  v.  Pullman  Co.,  149 
Ky.  776.  149  SW  1002,  41  LRANS 
799  and  note;  Pullman  Palace  Car 
Co.  V.  Gaylord.  9  KyL  58  (watch). 

Mass. — Lewis  v.  New  Tork  Sleep- 
ing Car  Co.,  148  Mass.  267.  9  NE  615, 
58  AmR  186. 

Miss. — Illinois  Cent.  TX.  Co.  v. 
Handy,  63  Miss.  609,  66  AmR  846. 

Mo. — Hampton  v.  Pullman  Palace 
Car  Co.,  42  Mo.  A.  134;  Wilson  v. 
Baltimore,  etc.,  H.  Co.,  32  Mo.  A. 
682;  Root  v.  New  York  Cent.  Sleep- 
ing-Car Co..  28  Mo.  A.  199. 

N.  Y. — Williams  v.  Webb,  22  Misc. 
613,  49  NYS  1111  (mod  on  other 
grounds  27  Misc.  508,  58  NYS  300], 

S.  C. — Godfrey  v.  Pullman  Co.,  87 
S.  C.  361,  69  SE  666.  AnnCasl912B  971. 

Tex. — Pullman  Co.  V.  Vanderhoe- 
ven,  48  Tex.  Civ.  A.  414,  107  SW  147. 

[a]  "Tlie  tMt  la.  (1)  whether  anv 
particular  article  of  value  is  such 
as  the  passenger  may  reasonably  be 
expected  to  carry  on  his  person  or 
as  part  of  his  baggage  for  hla  com- 
fort, convenience,  or  adornment,  and 
(2)  whether  or  not  he  is  carrying  it 
with  him  for  some  legitimate  pur- 

fiose  connected  with  his  relation  to 
he  carrier  as  a  passenger  and  as 
an  incident  ot  the  contract  of  car- 
riage, and  not  for  a.  purpose  wholly 
disconnected  with  the  Journey  he  In- 
tends to  take.  If  the  article  he  such 
as  he  may  with  propriety  take  with 
him  when  he  starts  upon  his  travels, 
the  mere  fact  that,  before  his  Jour- 
ney la  complete,  it  becomes  unsuita- 
ble for  the  use  intended,  because  of 
some  unforeseen  accident  or  misfor- 
tune, will  not  deprive  him  of  the 
right  to  retain  It  In  his  possession 
while  continuing  the  Journey." 
Pullman  Co.  v.  Schaffner,  126  Ga. 
609.  614,  65  SE  933.  9  LRANS  407. 

[b]  lUlMge  tlcketB  carried  hy  a 
traveling  commercial  agent  are 
properly  a  part  of  his  baggage.  Coo- 
ney  v.  Pullman  Palace-Car  Co.,  121 
Ala.  368.  26  S  712,  63  LRA  690. 

[c]  Tarlons  artlolM,^ — "Opera 
glasses,  elass  and  bras?  compass, 
razor  and  strap  and  accoutrements, 
and  nasal  syringe  with  accompani- 
ments, being  such  articles  as  add 
and  contribute  to  the  comfort,  pleas- 
ure and  enjoyment  of  the  travelers, 
and  such  as  are  not  unusual  to  be 
carried  by  hand  while  traveling,  to- 
gether with  the  satchel  which  con- 
tained the  same,"  may  be  carried  as 
baggage,  and  their  loss,  through  neg- 
ligence, renders  the  company  liable. 
Cooney  V.  Pullman  Palace-Car  Co.,  121 
Ala.  3G8.  372,  25  S  712.  53  I-RA  690. 

84.  Ala. — Cooney  v.  Pullman  Pal- 
ace-Car Co.,  121  Ala.  368,  25  3  712, 
63  LRA  690;  Pullman  Palace-Car 
Co.  v.  Adams,  120  Ala.  581.  24  S 
921,  74  AmSR  63,  45  LRA  767. 

Ga. — Pullman  Co.  v.  Green,  128  Ga. 
142.  57  KE  233.  119  AmSR  368,  10 
AnnCas  893  and  note. 

Mo. — Mamnton  v.  Pullman  Palace 
Car  Co.,  42  Mo.  A.  1S4:  Root  v.  New 
Tork  Cent.  Sleeplng-Car  Co.,  28  Mo. 
A.  199. 


N.  Y.— Williams  v.  Webb,  27  Mlac. 
608,  68  NYS  .300  [mod  22  Misc.  SIS, 
49  NYS  1111], 

Pa. — Pullman  Palace  Car  Co.  v. 
Gardner,  3  Pennyp.  78. 

86.  U.  S. — Bacon  v.  Pullman  Co., 
159  Fed.  1.  89  CCA  1.  16  LRANS  578, 
14  AnnCas  516  [certiorari  den  210 
U.  S.  433  mem,  28  SCI  762  mem,  52 
L.  ed.  1136  meml;  Barrott  v.  Pull- 
man's Palace  Car  Co..  51  Fed.  79G. 

Ga. — Pullman  Co.  v.  Green.  128 
Ga.  142,  57  SE  233,  119  AmSR  S68, 
10  AnnCas  893  and  note. 

Iowa, — Hlllis  V,  Chicago,  etc.,  R. 
Co.,  72  Iowa  228,  83  NW  64S. 

Ky. — Myers  v.  Pullman  Co.,  149 
Ky.  776,  149  SW  1002,  41  LRANS 
799  and  note. 

Mo. — Wilson  V.  Baltimore,  etc.,  R. 
Co.,  32  Mo.  A.  682;  Root  v.  New  York 
Cent.  Sleeping-Car  Co..  28  Mo.  A.  199. 

N.  Y. — Williams  v.  Webb,  27  Misc. 
508.  58  NYS  300  [mod  22  Mlsa  618, 
49  NYS  llllj. 

86.  Williams  v,  Webb,  27  Misc. 
508,  68  NYS'  300  [mod  22  Mlflc.  613. 
49   NYS  1111], 

87.  Hampton  v.  Pullman  Palaoe 
Car  Co.,  42  Mo.  A.  134. 

88.  U.  S. — Bacon  v.  Pullman  Co., 
159  Fed.  1.  89  CCA  1,  16  LRANS  578. 
14  AnnCas  516  and  note  [certiorari 
den  210  U.  S.  433  mem,  28  SCt  762 
mem.  52  L.  ed.  1136  mem]. 

Ala. — Cooney  v.  Pullman  Palace 
Car  Co.,  121  Ala.  S68,  25  S  712,  68 
LRA  690;  Pullman  Palace  Car  Co. 
V.  Adams,  120  Ala.  581,  24  8  921.  74 
AmSR  53,  45  LRA  767. 

Ga, — Pullman's  Palace  Car  Co.  v. 
Martin,  96  Oa.  314,  2S  SB  700,  29 
LRA  498. 

Iowa, — Hinis  V.  Chicago,  etc.,  R. 
Co.,  72  Iowa  228,  33  NW  643. 

Ky. — Pullman  Palace  Car  Co.  v. 
Hunter.  21  Ky.  1248,  B4  SW  S4S,  47 
LRA  286;  Pullman  Palace  Car  Co.  v. 
Gaylord,  9  KyL  58. 

Mo. — Morrow  v.  Pullman  Palace 
Car  Co.,  98  Mo.  A.  351.  73  SW  281. 

N.  Y.— Williams  v.  Webb.  27  Misc. 
508,  68  NYS  300  [mod  22  Misc.  513, 
49  NYS  1111]. 

Pa. — PfaeJzer  v.  Pullman  Palace 
Car  Co..  4  WklyNC  240. 

Tex. — Pullman  Palace  Car  Co.  v. 
Pollock,  69  Tex.  120,  6  SW  814,  5  Am 
SR  31. 

[a]  Konej'  In  ■•parat*  pnn*.^-^ 

The  fact  that  a  passenger  had,  in  a 
purse  separate  from  that  in  which 
was  the  money  that  was  stolen,  a 
sum  of  money  which  he  expected 
would  be  sutHcient  for  the  exigencies 
of  the  Journey  does  not  conclusively 
show  that  he  is  not  entitled  to  re- 
cover any  part  of  the  stolen  money. 
Williams  V.  Webb,  27  Misc.  508,  58 
NYS  300  [mod  22  Misc.  513.  49  NYS 
1111]. 

[b]  FlKtoL— A  passenger  cannot 
recover  for  the  loss,  through  a  car- 
rier's negllKcnce,  of  a  pistol  carried 
In  his  satch^.  Cooney  v.  Pullman 
Palace-Car  Co..  121  Ala.  368.  25  S  712, 
53  LRA  690. 

[G]  BnlMsavMit  notlo*  given  hy 
the   passenger   when   the  property 


was  in  danger,  that  he  was  carrying 
with  him  an  amount  of  money  in 
exce.ss  of  what  was  reasonably  nec- 
essary, is  not  sufficient  to  change  the 
rule  as  to  the  degree  of  care  re- 
quired, even  on  the  theory  of  a  gra- 
tuitous bailment,  and  does  not  ren- 
der the  company  liable.  Hillls  v. 
Chicago,  etc,  R.  Co.,  72  Iowa  228.  33 
NW  643. 

89.  U.  S. — Bacon  v.  Pullman  Co.. 
159  Fed.  1.  89  CCA  I,  16  LRANS  678. 
14  AnnCas  616  and  note  [certiorari 
den  210  U.  S.  433  mem.  28  SCt  762 
mem,  52  L.  ed.  1136  mem]. 

Ga. — Pullman  Co,  v.  Green.  128  Ga, 
142,  57  SE  233,  119  AmSR  368.  10  Ann 
Cas  893-  Pullman  Co.  v.  Schaffner, 
126  Ga.  609,  66  SE  933,  9  LRANS  407 
and  note. 

Ky. — Pullman  Palace  Car  Co.  v. 
Hunter,  107  Ky.  519,  54  SW  846,  21 
KyL  1248,  47  LRA  286. 

S.  C, — Godfrey  v.  Pullman  Co.,  87 
S.  C.  361,  69  SE  «66,  AnnCa8l912B 
971  and  note. 

Tex.— Pullman  Co.  v.  Vanderhoe- 
ven.  48  Tex.  Civ.  A.  414,  107  SW  147. 

90.  Bacon  v.  Pullman  Co.,  169  Fed. 
1,  89  CCA  1,  16  LRANS  67^,  14  Ann 
Cas  616  [certiorari  den  210  U. 
S.  433  mem,  28  SCt  762  mem,  52  L. 
ed.  1136  mem] ;  Pullman  Co.  v. 
Schaffner,  126  Ga.  609,  66  SE  933,  9 
LRANS  407  and  note. 

91.  Pullman  Palace-Car  Co.  v.  Ad- 
ams, 120  Ala.  581.  24  S  921,  74  AmSR 
63,  is  LRA  767. 

[a]  Thus,  a  sleeping  car  company 
is  not  liable  for  negligently  permit- 
ting a  theft  of  a  valuable  diamond 
ring  from  the  pocketboak  of  a.  sleep- 
ing passenger  who  had  refrained 
from  wearing  the  ring  because  the 
setting  had  become  loose.  It  loeing  at 
the  time  no  part  of  his  personal  at- 
tire. Pullman  Palace-Car  Co.  v.  Ad- 
ams, 120  Ala.  681.  24  S  921,  74  Am 
SR  63,  45  LRA  767. 

93.  Denver,  etc..  R,  Co.  v.  Derry. 
47  Colo.  684.  108  P  172.  27  LRANS 
761;  Piper  v.  New  York  Cent.,  etc. 
R.  Co..  166  N.  Y.  224,  50  NE  861.  66 
AmSR  660.  41  LRA  724  [rev  76  Hun 
44.  27  NYS  693,  89  /Hun  76.  34  NTS 
1072]  (opening  the  wrong  door  and 
falling  out):  Canadian  Pac.  R,  Co.  v. 
Smith.  31  Can.  S.  C.  367.  See  also 
supra  ii  1481-1514. 

[a]  Acts  not  oonstitnUng-  oontrili- 
ntory  aerUgenoe, — Where  a  blind 
passenger  asked  a  Pullman  porter, 
telling  him  that  he  was  blind,  to  as- 
sist aim  Into  a  sleeping  car,  and  the 

forter  took  hold  of  his  arms  and  put 
im  on  the  steps,  plaintiff  was  not 
negligent  in  feeling  his  way  along 
the  car  up  the  steps  until  he  reachea 
what  he  thought  was  a  door  but 
which  was  In  tkct  the  open  space  on 
the  other  side  of  the  car,  whereby  he 
fell  and  was  injured,  since  he  was 
entitled  to  conclude  that  the  porter, 
knowing  of  his  infirmity,  would 
watch  him  and  guide  his  movements. 
Denver,  etc..  R.  Co.  v.  Derry,  47  Colo. 
584.  108  P  172.  27  LRANS  7«l. 

93.  U.  S. — Barrott  v.  Pullman's 
Palace  Car  Co.,  61  Ped.  796. 


For  later  oases,  dereloipMnta  and  ahanges  In  the  law  see  cumulative  Annotations,  same  title,  pag^snd  note  number. 
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fiive  custody,  and  leaves  them,  without  notice  to  the 
«mpIoyecs  of  the  company."  But  the  failure  of  the 
passenger  to  deposit  his  property  in  the  safest  place 
in  the  Berth  on  retiring  does  not  preclude  a  recovery 
from  the  company  for  its  negligence  in  permitting 
a  theft  thereof,  as  the  company  is  bound  to  take 
reasonable  care  to  prevent  theft  of  the  passenger's 
property,  without  re^rd  to  the  part  of  the  berth 
in  which  it  is  placed.  In  the  ateenee  of  evidence 
that  the  place  selected  was  an  unusual  or  dangerous 
place  for  a  deposit  of  a  passenger's  wearing  ap- 
parel, or  that  he  knew  or  had  reason  to  know  that 
it  could  not  or  would  not  be  as  eSectually  guarded 
there  as  in  any  other  place  where  he  might  have 
•deposited  it,  ihe  passenger  cannot  be  held  guilty  of 
-contributoiy  negligence  as  a  matter  of  law.  '  Where 
the  acts  of  alleged  negligence  on  the  part  of  the 
passenger  were  caused  by  the  wrongful  conduct  of 
the  company  itself,  the  latter  is  estopped  from 
claimii^  immunity  because  of  such  acts." 

Tlieft  by  employee.  For  the  theft  of  the  neces- 
sary ba^age  or  money  of  a  traveler  by  one  of  its 
•employees  the  company  is  liable,  even  though  the 


traveler  has  been  negligent  in  exposing  the  baggage 
or  property  in  such  a  way  as  to  induce  the  theft. 
Ill  such  a  case  the  contributory  negligence  of  the 
traveler  cannot  be  considered  the  proximate  cause 
of  the  loss,  as  it  is  the  duty  of  the  company, 
through  its  employees,  to  protect  a  passenger's 
property,  even  though  it  is  exposed  to  theft  by 
him.*" 

[$  1546]  I,  Bespective  Duties  and  Liabilities  of 
Bailroad  Company  and  Sleeping  Oar  Company — 1. 
In  General.  The  fact  that  a  passenger  rides  on  a 
palace  or  sleeping  ear  attached  to  a  train,. under  a 
contract  with  the  palace  or  sleeping  car  company 
owning  such  ear,  does  not  relieve  the  railroad  com- 
pany from  its  ordinary  obligations  and  duties  to  such 
passengers;"  but  in  snch  cases,  in  all  matters  relat- 
ing to  the  safe  and  comfortable  transportation  of  the 
passengers,  the  conductor,  the  porter,  and  other  em- 
ployees on  snch  cars  are  r^ar^ed  as  the  employees 
of  the  railroad  eompanjr,  for  whose  carelessness  or 
negligence  in  causing  injuries  to  passengers  thereon 
it  is  liable;^  and  this  rule  has  been  b^d  to  apply 
where  a  sleeping  ear  is  standing  ready  to  receive 


Ala. — Pullman  Palace-Car  Co.  v. 
Adams,  120  Ala.  581.  2\  8  921,  74 
AmSR  63,  45  LRA  767. 

Ga. — Kates  v.  Pullman  Palace  Car 
Co..  9E  QtL.  810,  23  8E  186. 

Iowa. — Hillls  V.  ChleaRo,  etc.,  R. 
Co..  72  Iowa  228,  S3  NW  643. 

Mass. — Whlcher  v.  Boston,  etc..  R. 
Co..  176  Haas.  276.  67  NE  601.  79 
AmSR  314:  Dawley  v.  Wagner  Pal- 
ace Car  Co.,  169  Mass.  315,  47  NB 
1024;  Whitney  v.  Pullman's  Palace 
Car  Co..  143  Mass.  243,  9  NE  619. 

Mo. — Efron  v.  Wapner  Palace  Car 
Co.,  69  Mo.  A.  641;  Chamberlain  v. 
Pullman  Palace  Car  Co.,  66  Mo.  A. 
474;  Wilson  v.  Baltimore,  etc.,  R.  Co., 
32  Mo.  A.  682;  Root  v.  New  York 
Cent.  Sleeping-Car  Co.,  28  Mo.  A,  199. 

Tex. — Pullman  Palace  Car  Co.  v. 
Arents.  28  Tax.  Civ.  A.  71,  66  SW 
829. 

[a]  A  paaeenrer  wbo  occaplM  tlie 
■noUaff  oomparment  of  »  slMplBr 
oar,  (1)  under  a  special  arrangement 
■with  the  employee  in  charge  of  the 
car,  and  who  retires  for  the  nirht 
with  knowledge  that  one  of  the  win- 
dows of  the  compartment  is  open.  Is 
not  guilty  of  contributory  negligence 
which  will  preclude  his  recovery  for 
the  loss  of  his  personal  belongings, 
unless  the  window  was  left  open  at 
his  request.  Morrow  v.  Pullman  Pal- 
ace Car  Co..  98  Mo.  A.  361.  73  SW  281. 
(2)  And,  even  If  the  window  was  left 
open  at  his  request,  he  will  not  be 
precluded  from  recovering  unless  his 
property  was  stolen  by  a  stranger 
through  the  window  from  the  out- 
side. Morrow  v.  Pullman  Palace  Car 
Co..  98  Mo.  A.  351,  73  SW  281. 

[b]  Nssrllffe&o*  of  third  pwion. — 
That  the  passenger's  traveling  com- 
panion occupying  the  same  berth 
with  him  was  negligent  In  reference 
to  stolen  property  does  not  preclude 
&  recovery  from  the  company  for 
negligently  permitting  the  theft. 
Pullman  Palace-Car  Co.  v.  Adams, 
120  Ala.  681,  24  S  921,  74  AmSR  58, 
45  LRA  767. 

M.  Whitney  v.  Pullman's  Palace 
Car  Co.,  143  Mass.  243,  9  NE  619; 
Chamberlain  v.  Pullman  Palace  Car 
Co.,  S5  Mo.  A.  474  (leaving  his  watch 
In  the  berth  while  in  the  toilet  room 
without  notifying  the  porter);  Wil- 
son V.  Baltimore,  etc..  R.  Co.,  32  Mo. 
A.  682  (leaving  a  pocketbook  con- 
taining a  large  sum  of  money  in  his 
vest  pocket  under  the  pillow  while 
a  passenger  goes  to  the  water 
closet):  Root  V.  New  York  Cent. 
SleepinK.Car  Co.,  28  Mo.  A.  199;  Pull- 
man Palace  C^r  Co.  v.  Matthews.  74 
Tex.  664,  12  8W  744,  16  AmSR 
873. 

[a]  IfvaTlnff  latdMl  on  wlnOow 
sllL— Where  a  passenger  having  in 
her  poaAesErton  and  under  her  own 
peraonal  control  a  satchel  containing 


valuables  leaves  the  car  for  several 
minutes  at  a  station,  leaving  the 
satchel  on  the  window  sill,  from 
which  place  It  is  stolen,  she  Is  guilty 
of  cdntributory  negligence,  and  the 
oar  company  Is  not  liable.  Whitney 
V.  Pullman's  Palace  Car  Co.,  14S 
Mass.  243,  9  NE  619. 

95.  Pullman  Palace-C^r  Co.  v.  Ad- 
ams. 120  Ala.  681,  24  B  921,  74  AmSR 
53.  45  LRA  767. 

[a]  Pnttinr  dnr  In  pookvtbook. — 
The  act  of  a  passenger  on  a  sleeping 
car  in  putting  a  ring  that  he  was 
accustomed  to  wear  in  his  pocket- 
book  while  he  slept  Is  not  contribu- 
tory negligence  precluding  a  recovery 
against  the  sleeping  car  company  for 
negligently  permitting  the  theft 
thereof.  Pullman  Palace-Car  Co.  v. 
Adams,  120  Ala.  681,  24  S  921,  74  Am 
SR  63.  45  LRA  767. 

06.  Florida  v.  Pullman  Palace  Car 
Co.,  37  Mo.  A.  598. 

[a]  Dvpositing'  hia  oloUilsff  In  a 
vaoant  berth  above  hii  own  will  not 
constitute  contributory  negligence  on 
the  part  of  the  passenger.  Florida 
V.  Pullman  Palace  Car  Co.,  37  Mo.  A. 
598.  Contra  Welch  v.  Pullman  Pal- 
aoo-Car  Co..  16  AbbPrNS  (N.  Y.)  352. 

97.  Kates  v.  Pullman  Palace  Car 
Co.,  96  aa.  810.  23  SE  186.  ■ 

88.  Morrow  v.  Pullman  Palace 
Car  Co.,  98  Mo.  A.  851,  73  SW  281; 
Root  v.  New  York  Cent.  Sleeping- 
Car  Co.,  28  Mo.  A.  199;  Pullman  Co. 
V.  Vanderhoeven,  48  Tex.  Civ.  A.  414, 
107  SW  147. 

99.  U.  S, — Pennsylvania  Co.  v. 
Roy,  102  U.  S.  451,  26  L.  ed.  141. 

Ala. — Louisville,  etc.,  R.  Co.  v. 
Church,  156  Ala.  329,  46  S  4B7.  130 
AmSR  29  and  note. 

Ga.- — Mize  v.  Southern  R.  Co.,  15 
Ga.  A.  266.  82  SE  925. 

Mich. — -Robinson  v.  Chicago,  etc, 
R.  Co..  136  Mich.  254.  97  NW  689. 

Mo. — Slegei  v.  Illinois  Cent.  R.  Co., 
186  Mo.  A.  645.  172  SW  420. 

S.  C. — Calder  v.  Southern  R.  Co., 
89  S.  C.  287.  71  SE  841.  AnnCa8l913A 
894;  Campbell  v.  Seaboard  Air  Line 
R.  Co..  83  S.  C.  448,  65  SE  628.  137 
AmSR  824,  23  LRANS  1056  and  note. 

Tex, — Pullman  Co.  v.  Norton.  (Civ. 
A.)  91  SW  841. 

Wash. — Valentine  v.  Northern  Pac 
R.  Co.,  70  Wash.  96,  126  P  99. 

"The  law  will  not  permit  a  rail- 
road company,  engaged  in  the  busi- 
ness of  carrying  persons  for  hire, 
through  any  device  or  arrangement 
with  a  sleeping-car  company  whose 
cars  are  used  oy  the  railroad  com- 
pany, and  constitute  a  part  of  Us 
train,  to  evade  the  duty  of  providing 
proper  means  for  the  safe  convey- 
ance of  those  whom  It  has  agreed  to 
convey."  Pennsylvania  Co.  v.  Roy, 
102  U,  S.  451,  467.  26  L.  ed.  141. 

"A  railroad  company  cannot  es- 


cape liability  for  Injurlea  Inflicted 
upon  a  passenger  upon  the  ground 
that  they  were  sustained  in  a  sleep- 
ing car  owned  by  another*  company 
and  which  furnished  Its  own  agents 
and  servants,  notwithstanding  the 
passenger  paid  an  additional  fare  to 
the  sleeping  car  company  for  the 
privilege  of  riding  In  one  of  its  cars, 
when  It  appears  that  said  sleeping 
car  was  a  part  of  the  railroad  com- 
pany's tram."  Louisville,  etc,  R. 
Co.  v.  Church.  166  Ala.  329,  S34,  46  3 
457.  130  AmSR  29  and  note. 

"A  railroad  company  Is  not  re- 
lieved of  any  of  the  duties  which  it 
owes  to  a  passenger  by  reason  of  the 
passenger  making  a  separate  con- 
tract with  a  sleeping  car  company 
for  special  accommodations.  The 
sleeping  car  company  may,  by  Its 
contract,  impose  upon  Itself  also 
some  of  the  obligations  that  the 
railroad  company  undertakes  In  Its 
contract  of  carriage:  but  that  does 
not  release  the  railroad  company. 
The  only  effect  of  such  a  contract 
is  to  give  the  passenger  the  benefit 
of  the  care  and  protection  and  liabil- 
ity of  both  companies."  Campbell  v. 
Seaboard  Air  Line  R.  Co..  83  S.  C. 
448.  462.  66  SE  628,  137  AmSR  824, 
23  LRAKS  1066. 

[a]  Safe  paaaage  from  on«  oar  to 
anotjier. — A  railroad  company  hav- 
ing placed  a  dining  car  at  the  rear 
of  the  train,  and  Invited  Its  passen- 
gers to  go  to  and  from  It,  Is  bound 
to  provide  them  a  safe  passage  from 
one  car  to  another,  and  cannot  es- 
cape liability  for  its  failure  so  to  do 
by  showing  a  contract  with  the  Pull- 
man Car  Company  to  do  so.  Robin- 
son v.  Chicago,  etc.,  R.  Co..  136  Mich. 
254,  97  NW  689. 

1.  U.  S. — Pennsylvania  Co.  v.  RoT, 
102  U.  S.  451,  26  L.  ed.  141. 

Ala. — Louisville,  etc.,  R.  Co.  v. 
Cniurch,  155  Ala.  329,  46  8  457,  130 
AmSR  29  and  note  (negligence  of  a 
porter  In  allowing  a  table  to  fall  on 
a  passenger's  hand). 

Colo. — Denver,  etc.,  R.  Co.  v.  Derry, 
47  Colo.  684,  108  P  172.  27  LRANS 
761. 

Ga, — Mize  v.  Southern  It.  Co..  15 
Ga.  A.  266.  82  SE  926. 

Iowa. — Gannon  v.  Chicago,  etc.,  R. 
Co..  141  Iowa  37.  117  NW  966,  23 
LRANS  1061. 

La. — Alrey  v.  Pullman  Palace  Car 
Co.,  50  La.  Ann.  648,  23  S  512-  Wil- 
liams V.  Pullman  Palace  Car  Co.,  40 
La.  Ann.  417.  4  S  86.  8  AmSR  538. 

Mlfls. — Nelson  v.  Illinois  Cent.  R. 
Co.,  98  Miss.  295,  63  S  619,  31  LRA 
NS  689. 

N.  Y. — Thorpe  v.  New  York  Cent., 
etc.  R.  Co..  76  N.  Y.  402,  32  AmR  S2S 
[aff  13  Hun  70]. 

Oh. — Cleveland  R.  Co.  jk.  .WaUatb 
38  Oh.  6fgi)^?id4^V*iSHj4)g[C 
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paaaengers  of  the  nulroad  eompanv,  although  it  is 
not  attached  to  a  train.'  A  railroaa  company  draw- 
ing sleeping  ears  may  also  he  held  liable  for  defects 
in  the  sleeping  car,  especially  where  the  passex^r 
is  not  aware  that  it  is  under  the  mani^ement  of 
the  sleeping  car  company.'  Both  the  railroad  com- 
pany and  the  sleeping  ear  company  are  jointly  and 
severally  liahle  for  injuries  caused  to  passengers  on 
a  sleeping;  oar,  through  the  negligence  or  wrongs  of 
the  sleeping  car  company's  employees  in  respect  to 
the  passenger's  transportation;'  and  the  sleeping 


S.  C. — Taber  v.  Seaboard  Air  Line 
R.  Co.,  84  S.  C.  291.  66  SE  292.  19 
AnnCas  1132  and  note. 

Tenn. — Louis vlUe,  etc.,  R.  Co.  v. 
Ray,  101  Tenn.  1.  46  SW  554.  To 
same  effect  Louisville,  etc..  R.  Co.  v. 
Katzenberser,  16  Lea  380,  1  SW  44, 
5?  AmR  232, 

Tex. — Missouri,  etc.,  R.  Co.  v.  Max- 
well. (Civ.  A.)  130  SW  722.  728  [clt 
Cyc];  Pullman  Co.  v.  Norton,  (Civ. 
A.)  91  SW  841. 

N.  S. — Smith  V.  Canada  Pac.  K.. 
Co ,  34  N.  S.  22. 

See  also  supra  !  1323. 

"The  agents  and  servants  of  the 
sleeping:  car  company  are  undoubt- 
edly the  agents  of  the  railroad  com- 
pany. The  cars  of  the  sleeping  car 
company  are  attached  to  and  become 
a  part  of  the  system  of  transporta- 
tlon  used  by  the  railroad  company 
In  carrying  out  Its  contracts  of 
transportation.  When  a  passenger  Is 
Injured  by  any  neglect  on  the  part 
of  the  sleeping  car  company,  and 
while  a  passenger  on  same,  the  rail- 
road company  Is  liable  Jn  the  same 
way  and  to  the  same  extent  as  It 
would  be  If  the  Injury  had  occurred 
on  one  of  Its  ordinary  paasengar 
coaches."  Nelson  v.  Zlllnola  Cent.  R. 
Co.,  98  Miss.  295,  S04,  88  S  619,  81 
LRANS  689. 

[a]  UwtMowm  Sox  mle.p— (l)  "The 
business  of  running  drawing-room . 
C»r8  in  connection  with  ordinary  pas- 
senger cars  baa  become  one  of  the 
common  incidents  of  passenger  traf- 
fic on  the  leading  railroads  of  the 
country.  These  cars  are  mingled 
with  the  other  cars  of  the  company, 
and  are  open  to  all  who  desire  to  en- 
ter them,  and  who  are  willing  to 
pay  a  sum  in  addition  to  the  ordi- 
nary fare,  for  the  special  accommo- 
dation afforded  by  tnem.  They  are 
put  on  presumably  In  the  Interest  of 
the  road.  They  form  a  part  of  the 
train,  and  the  manner  of  conducting 
the  business  Is  an  Invitation  by  the 
company  to  the  publlo  to  use  them, 
upon  the  condition  of  paying  the  ex- 
tra compensation  charged.  Passen- 
gers cannot  know  what  private  or 
special  arrangement,  If  anv,  exists 
between  the  company  and  third  per- 
sons, under  which  this  part  of  the 
business  Is  conducted,  ana  they  have, 
we  think,  in  taking  one  of  these  cars, 
a  right  to  assume  that  they  are  there 
under  a  contract  with  the  company, 
and  that  the  servants  in  charge  of 
the  drawing-room  cars  are  its  serv- 
ants. Otherwise  there  would  be  two 
separate  contracts  in  the  case  of 
each  passenger  In  these  cars,  one 
with  the  company,  and  one  with 
Wagner.  Such  a  condition  of  things 
would  Involve  a  confusion  of  rights 
and  obligations,  and  divide  a  respon- 
sibility which  ought  to  be  single  and 
definite."  Thorpe  v.  New  York  Cent., 
etc.,  R.  Co.,  76  N.  Y.  402,  407,  32  AmR 
825.  (2)  "The  railroad  company  car- 
ries Pullman  cars  In  connection  with 
Its  own.  and  In  this,  and  In  other 
ways,  shows  that  so  far  from  ob- 
jecting to  their  use  it  means  to  en- 
courage and  Invito  Its  passengers  to 
use  tnem.  When,  in  pursuance  of 
such  Invitation,  the  passenger  takes 
the  Pullman  car,  he  is  still  entitled 
to  the  service  of  the  railroad  em- 
ployees In  all  matters  which  relate 
to  his  Rafe  and  comfortable  trans- 
portation to  hia  (le»tination.  Ob- 
viously,  the  railroad  company  can- 


not lawfully  withdraw  its  own  em- 
ployees from  this  service,  and  substi- 
tute and  rely  upon  the  employees 
of  another  company  to  perform  the 
service,  as  persons  acting  apart  from 
itself.  On  the  contrary.  It  Is  quite 
plain   that   when   it   relies   on  such 

Sersons  to  perform  its  own  public 
uties  It  adopts  them  aa  Its  agents, 
and  is  responsible  for  their  failure 
to  perform  the  service  to  which  the 
passenger  is  entitled  as  a  part  of  his 
contract  of  carriage.  Hence,  with 
respect  to  those  matters  embraced  in 
the  contract  of  carriage,  which  the 
railroad  company  depends  upon  the 
employees  of  the  Pullman  company 
to  perform,  such  employees  are  the 
agents  of  the  railroad  comminy." 
Campbell  v.  Seaboard  Air  Line  R.  Co., 
83  S.  C.  448,  453,  65  SB  688,  187  Am 
SR  824.  23  LRANS  1056. 

[b]  J.n»oui>olag  station. — (1)  The 
duty  of  notifying  a  passenger  Of  the 
train's  .approach  to  his  station  being 
a  duty  which  the  railroad  company 
owes,  it  was  liable  for  causing  a 
passenger  to  alight  at  the  wrong  sta- 
tion, due  to  the  negligence  of  the 
employees  of  a  steeping  car  belong- 
ing to  another  company  la  which  the 
passenger  was  riding,  the  railroad 
company  being  bouna  by  the  acts  of 
the  sleeping  car  company's  employees 
in  attempting  to  perform  the  rail- 
road company's  duty  to  notify  the 
passenger  to  alight.  Campbell  v. 
Seaboard  Air  Line  R.  Co.,  83  S.  C. 
448.  66  SE  628.  137  AmSR  824,  23 
LRANS  1056  and  note.  (2)  A  rail- 
road company  is  responsible  to  a 
passenger  for  damages  arising  from 
the  neglect  of  the  sleeping  car  em- 

Kloyees  to  awaken  the  passenger  at 
Is  destination,  although  the  sleep- 
ing car  company  Is  an  entirely  dif- 
ferent company  from  the  railroad 
company.  Airey  v.  Pullman  Palace 
Car  Co..  60  La.  Ann.  648.  23  3  512. 

[c]  Where  a  yasseager  was  Oumra 
from  Us  berth  by  a  snOdan  Jerk  or 
lurch  of  the  car,  the  accident  was 
prima  facie  evidence  of  negligence 
of  the  railroad  company  in  operating 
the  train.  Smith  v.  Canada  Pac.  R. 
Co.,  84  N.  S.  22. 

2.  Denver,  etc.,  R.  Co.  v.  Derry, 
47  Colo.  684,  108  P  172,  27  LRANS 
761. 

[a]  Thas,  where,  with  the  knowl- 
edge of  a  railroad  company,  it  was 
customary  for  a  aleeplng  car  com- 
pany to  nave  Its  sleeper  ready  for 

EEUssengers  of  the  railroad  company 
efore  the  train  to  which  it  was  to 
be  attached  arrived,  and  a  blind  pas- 
senger having  a  through  ticket 
changed  cans  at  a  station  where  a 
sleeping  car  was  ready,  and  having 
a  berth  therein,  the  porter  of  the 
train  on  which  he  had  arrived  took 
him  over  to  the  porter  of  the  sleep- 
ing car,  who  was  Informed  of  his 
blindness,  and  through  the  latter's 
negligence  the  passenger  was  injured 
while  attempting  to  go  to  his  berth, 
the  porter  of  the  sleeping  car  was  an 
employee,  as  to  the  passenger,  of  the 
rnflroad  company,  and  It  was  liable 
for  the  injury,  although  the  sleeping 
c«r  was  not  attached  to  any  train, 
Henver.  etc.,  R.  Co,  v.  Derry,  47  Colo. 
584,   108   P   172,   27  LRANS  761. 

3.  Pennsylvania  Co.  v.  Roy,  102 
U.  S.  451.  26  L.  cd.  141;  Kinsley  v. 
Lake  Shore,  etc..  R.  Co..  126  Mass.  54, 
28  AmR  200;  Thorpe  v.  New  Tork 
Cent.,  etc.,  R.  Co.,  76  N.  Y.  402,  32 


car  company  is  not  leliered  from  liability  by  the 
fact  that  its  employees  acted  under  orders  from  the 
train  conductor!''  A  railroad  company,  however,  is 
not  liable  for  injuries  due  to  the  carelessness  or 
n^ligence  of  the  sleeping  car  company's  emphnrees 
in  respect  to  duties  which  arise  peculiarly  out  of  the 
contract  of, the  sleeping  ear  company  to  furnish 
sleeping  car  accommodations,  as  distinguished  from 
the  railroad  company's  contract  of  safe  and  com- 
fortable transportation.*  And  the  sleeping  car  com- 
pany, not  having  undertaken  the  general  duty  of 

AmR  825:  Cleveland,  etc.,  R.  Co.  v. 
Wf.1rath,  38  Oh.  St.  461.  43  AmR  48S: 
Iron  R.  Co.  v.  Mowery,  88  Oh.  St. 
418,  38  AmR  K97. 

4.  Miss. — Nelson  v.  Zlllnols  CenL 
R.  Co.,  98  Miss.  »5.  58  B  S19,  » 
LRANS  689, 

Mo. — Taylor  v.  Wabash  R.  Co.,  130 
Mo.  A.  S82,  109  SW  1059. 

5.  C. — Gaidar  v.  Southern  H.  Co., 
89  S.  C.  287.  71  SE  841.  AnnCaslSlSA 
894. 

Tenn. — St.  Louis,  etc,  R.  Co.  v. 
Hatch,  116  Tenn.  680,  94  SW  671. 

Tex. — ^Pullman  Palace  Car  Co.  v. 
Hocker.  41  Tex.  Civ.  A.  607.  93  SW 
1009:  Pullman  Co.  v.  Norton,  (Civ. 
A.)  91  SW  841;  Houston,  etc.,  R.  Co. 
V.  Perkins,  21  Tex.  Civ.  A.  608,  52 
SW  124. 

[a]  Beaaen  for  nOe. — "Because 
the  railroad  company  adopts  the 
sleeping  car  as  a  part  of  Its  trali^ 
uses  it  to  carry  out  its  contracts  of 
transportation,  and  invites  Its 


sengers  to  go  into  and  avail  of  Its 
comforts  when  traveling  upon  Its 
line  of  railway,  the  sleeping  car  com- 
pany and  the  railroad  company  have 
no  distinction  so  far  as  the  passen- 

Ser  is  concerned  when  he  seeks  re- 
ress  against  the  railroad  company 
for  injury  received  through  the  n^- 
Ilgence  of  the  sleeping  car  company. 
But,  because  the  railroad  company 
may  become  liable  for  the  negligence 
of  the  servants  of  the  sleeping  car 
company.  It  does  not  follow  that  the 
sleeping  car  company  may  not  also 
be  liable  severally  and  Jointly.  The 
passenger  not  only  has  a  eofttrmct  of 
transportation  witn  the  railroad  com- 
pany, but  he  also  has  a  contract  with 
the  sleeping  car  company.  By  these 
two  contracts  each  company  Imposes 
on  Itself  the  same  duty  of  protec- 
tion to  the  person  and  property  of 
the  passenger,  and  each  may  be  sued 
separately,  or  both  may  be  sued 
Jofntly."  Nelson  v.  Illinois  Cent.  R. 
Co.,  98  Miss.  2»6,  306.  5S  S  S19,  SI 
LRANS  689. 

[hi   Wh«M  the  raUroaA  awiplojr— 

join  In  the  wrongdoing  with  the  em- 
ployees of  the  sleeping  car  company, 
both  companies  are  Jointly  liable. 
Taylor  v.  Wabash  R.  Co.,  ISO  Ma 
A.  682.  109  SW  1069;  Pnllman  Palace 
Car  Co.  V.  Hocker,  41  Tex.  Civ.  A. 
607.  it  SW  1009  (holding  that,  where 
a  sleeping  car  company  agreed  to 
furnish  plaintiff  with  sleeping  car  ac- 
commodations to  a  certain  point,  but 
before  arriving  there  the  sleeper  was 
cut  out  of  the  train,  and  plaintiff  was 
compelled  to  ride  In  a  cnair  car  for 
the  balance  of  the  distance,  the 
sleeping  car  company's  employees 
aiding  the  train  employees  In  forcing 
plaintiff  to  leave  the  sleeper,  both 
companies  were  liable  Jointly). 

[c]  Pennlttiaf  drukeii  persons 
In  oar, — A  railroad  company  and  the 
Pullman  Palace  Car  Company,  being 
Joint  tort-feasors,  may  be  Joined  m 
a  suit  for  mental  suffering  to  a  pas- 
senger in  a  palace  car  attached  to 
the  railroad's  train,  caused  by  the 
language  of  drunken  persons  per- 
mitted to  enter  and  remain  in  the 
car.  Houston,  etc.  R.  Co.  v,  Perkins, 
21  Tex.  Civ.  A.  608.  62  SW  124. 

B.  Pullman  Palace  Car  Co.  v. 
Hocker.  41  Tex.  Civ.  A.  607,  91  SW 
1009. 

6.  Tabor  v.  Seaboard  Air  Line  R. 
Co..  84  S.  C.  291.  66  SE  292,  19  Ann 
Cas  1182  and  note;  Campbell  v.  Sea- 


For  later  eases,  developments  and  ohaagn  in  the  law  see  cumulative  Annotations,  same  title,  pag^am^o^  ^j^^er. 
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tisnsporting  the  passenger,  is  not  liable  for  the 
wrongful  acts  or  negligence  of  the  employees 
of  the  railroad  company  in  respect  to  such 
transportation,^  as  where  the  injury  results  from 
the  negligent  operation  of  the  train,  as  this  is  a 
duty  peculiarly  assumed  by  the  railroad  company.* 
A  railroad  company  is  npt  liable  for  an  assault  and 
battery  committed  by  an  employee  of  a  sleeping 
COT  company,  wholly  proviAea  the  person 
assaulted.* 


1547]  2.  As  to  Baggage.  It  has  been  held 
that  a  railroad  company  is  liable  for  the  loss  of 
the  luggage  and  effects  of  a  passenger  in  a  sleeping 
car,  under  the  control  of  the  employees  of  the  sleep- 
ing car  company,"  although  the  contract  between 
the  railroad  eompauy  and  the  sleeping  car  company 
exempts  it  from  liability  for  baggage,"  it  being  held 
that  the  liability  of  the  two  companies  is  both  joint 
and  several.^'  The  railroad  company  is  of  course 
liable  where  the  loss  is  due  to  its  own  n^ligenee.*' 


board  Air  Line  R.  Co..  83  S.  C.  448. 
SB  SS  62»,  137  AmSR  824,  23  L.RAN3 
1056;  Taber  v.  Seaboard  Air  Ltine  R. 
Co..  81  S.  C.  817,  «2  SE  311. 

fa]  Dntj  of  prorUUnff  feerUiv— 
"There  la.  it  is  true,  at  least  one 
duty  ordinarily  andertaken  by  sleep- 
ing car  companies,  not  embraced  In 
the  railroad's  usual  contract  of  car- 
riage— the  duty  of  providing  a  sleep- 
ing berth."  Campbell  v.  Seaboard 
Air  Line  R.  Co.,  88  S.  C.  448,  462, 
65  SE  688,  187  AmSR  824,  18  LRANS 
1066. 

7.  Calhoun  v.  Pullman  Co.,  1S9 
Fed.  387,  86  CCA  S87,  16  LRANS  57fi 
[a(t  149  Fed.  B46];  Paddock  v.  Atchi- 
son, etc.,  R.  Co.,  87  Fed.  841,  4  LRA 
231;  Cincinnati,  etc.,  R.  Co.  V.  Ralne, 
ISO  Ky.  454.  113  fiW  496,  132  AmSR 
400.  19  LRANS  758;  Pullman  Palace 
Car  Co.  V.  Lee,  49  La.  76;  Lawrence 
V.  Pullman's  Palace  Car  Co..  144 
Mass.  1.  10  NE  723,  68  AmR  58.  See 
also  supra  I  1631. 

[a]  mtMOttm  tot  ml*. — "The  rail- 
road company  is  the  carrier  and  Is 
the  party  with  whom  the  passenger 
contracts  for  his  transportation. 
Among  other  things  It  contracts  to 
supply  him  with  the  usual  con- 
veniences for  his  comfort  while  be- 
ing transported.  The  parlor  or  sleep- 
ing car  company's  business  is  to 
provide  the  passenger  with  certain 
conveniences  and  comforts  which  are 
in  addition  to  those  contracted  for 
by  the  railroad  company.  These 
duties  to  the  passenger  which  are 
Incident  to  the  carriers  contract  for 
transportation  continue  to  rest  upon 
the  railroad  company,  notvlthstand- 
Jng  he  may  have  another  contract 
with  the  sleeping  car  company  for 
special  accommodations.  The  use  of 
the  car  for  carrying  the  passenger  Is 
a  matter  for  arrangement  between 
the  companies.  The  railroad  com- 
pany retains  the  power  of  control 
and  management  of  Its  trains  In- 
cluding the  sleeping  cars  as  to  all 
matters  except  those  which  are 
peculiarly  Incident  to  the  other  eom- 
panys  special  <!ontract  with  the  pas- 
senger. The  duties  of  the  sleeping 
car  company  to  the  passenger  are 
ooeztensfve  with  the  nature  of  its 
contract.  It  does  not  undertake 
those  which  belong  to  the  railroad 
company.  The  compass  of  the  duties 
which  belong  to  each  company  Is 
deAned  by  tms  demarcation.  It  fol- 
lows that  the  obligation  of  the  sleep- 
Inff  car  company  must  be  dependent 
upon  the  contract  which  the  passen- 
ger is  expected  to  have  with  the 
railroad  company.  And,  since  It  has 
no  control  over  that  or  its  execution. 
It  Is  not  responsible  for  the  manner  in 
which  It  Is  carried  out."  Calhoun  v. 
Pullman  Co.,  1S9  Fed.  387,  389,  86 
CCA  887,  16  LRAfCS  576. 

[b]  The  railroad  oonuMmy  cannot 
zecoTST  oTsr  against  tns  slseplag 
ear  eowany  for  injuries  to  a  pas- 
senger on  the  sleeper,  for  which  It 
has  been  compelled  to  pay  on  account 
of  failure  of  Its  own  employees  In 
connection  with  those  of  the  sleep- 
ing car  company  as  to  the  protec- 
tion of  the  passenger  from  the  acts 
of  Improper  persons  permitted  to 
enter  and  remain  In  the  sleeper. 
Houston,  etc..  R.  Co.  v.  Perkins.  21 
Tex.  Civ.  A.  508.  62  SW  124. 

{r}  FttUman  conductor  aetlng  as 
agent  of  railroad  company  alone. — 
Where  plaintiff,  having  purchased  a 
ticket  over  three  railroads  to  Atlanta, 
ordered  a  reservation  In  a  sleeping  car 
which  she  expected  would  be  on  the 


train  she  boarded,  but  was  Informed 
by  the  Pullman  conductor  In  the 
train  conductor's  presence  that  that 
car  would  be  incorporated  Into  the 
train  at  a  Junction  point  and  was 
permitted  to  remain  In  the  sleeper 
where  she  was  then  located  until  the 
Junction  was  reached,  and  after  the 
train  had  left  the  Junction  point  she 
was  Informed  that  the  Atlanta 
sleeper  had  been  placed  In  a  prior 
section  of  the  train,  and  she  was 
compelled  to  return  to  the  point  from 
which  she  started,  the  Pullman  con- 
ductor In  falling  to  transfer  plain- 
tiff, and  In  permitting  her  to  ride 
in  the  wrong  car.  acted  as  the  agent 
of  the  railroad  company  over  whose 
line  the  train  was  operated  to  the 

Junction  point,  and  it  alone  was 
lable  for  the  damages  sustained. 
Cincinnati,  etc..  R.  Co.  v.  Raine.  130 
Ky.  464.  113  SW  495,  132  AmSR  400. 
19  LRANS  768. 

[d]  A  raUroad  oonqHoy  Is  UaMs 
for  expulsion  of  a  passenger  from  a 
Pullman  car.  due  to  a  mistake  of 
the  company  while  acting  as  an 
agent  of  the  sleeping  car  company, 
and  while  operating  In  connection 
with  other  roads  a  Hne  of  through 
sleepers  between  two  points.  In  giv- 
ing him  a  sleeping  car  ticket  good 
between  those  points,  but  not  over 
the  route  covered  by  his  ticket. 
Nashville,  etc.,  R  Co.  v.  Price.  126 
Tenn.  848.  148  SW  219. 

8.  Campbell  v.  Pullman  Palace- 
Car  Co..  42  Fed.  484  tatC  164  U.  S. 
613  mem.  14  SCt  1161  mem.  88  L. 
ed.  1068  mem];  Mlse  v.  Southern  R 
Co..  16  Oa.  A.  i<6.  82  SS  926:  Nelson 
T.  Illinois  Cent  R  Co..  98  Hiss.  29E. 
68  S  619,  31  LRANS  689:  Pullman  Co. 
v.  Kelly,  8<  Miss.  87,  88  S  817; 
Campbell  v.  Seaboard  Air  Line  'R. 
Co..  88  S.  C.  448.  66  SE  628.  137 
AmSR  824.  28  LRANS  10S6  and  note. 

[a]  wUUul  breach  of  dutj  by  rail- 
road aniployeeB.— Where,  after  a  pas- 
senger haa  been  caused  to  alight 
from  a  sleeping  car  attached  to  a 
train  at  a  wrong  station,  the  train 
operatives  were  notified  of  the  mis- 
take Just  after  the  train  had  started, 
but  refused  to  stop  to  permit  the 
passenger  to  again  get  aboard,  there 
was  a  willful  breach  of  duty  on  the 
part  of  the  railroad  company's  em- 
ployees, which  rendered  It  liable  In- 
dependent of  the  llabllitjr  of  the 
sleeping  car  company.  Campbell  v. 
Seaboard  Air  Line  R,  Co..  88  S.  C. 
448.  66  SB  628.  137  AmSR  824,  23 
LRANS  1066. 

9.  Rohrbach  v.  Pennsylvania  R. 
Co..  22  Pa.  Dlst.  439. 

10b  Robinson  v.  Southern  R  Co., 
40  App.  (D.  C.)  649.  LRA1915B  621. 
AnnCasl914C  959;  Nelson  v.  Illinois 
Cent.  R.  Co.,  98  Miss.  295.  63  S  619. 
31  LRANS  689;  Nashville,  etc..  R. 
Co.  V.  LilUe.  112  Tenn.  831,  78  SW 
lOSE,  lOB  AmSR  947;  Louisville, 
etc.,  R.  Co.  V.  Katzenberger,  16  Lea 
(Tenn.)  380,  1  SW  44.  67  AmR  233. 

[a]  "The  same  liability  has  been 
Imposed  WOK  raUxoad  companies  as 
upon  sleeionr  oar  oompanias  for  the 
theft  of  property  belonging  to  pas- 
sengers in  sleeping  cars  used  for 
the  accommodation  of  passengers  on 
their  trains."  Robinson  v.  Southern 
R.  Co,,  40  App.  (D.  C.)  649,  653. 
LRA191SB  621,  AnnCaal914C  959. 

[b]  Xoney. — A  railroad  company 
Is  not  liable  as  carrier  for  the  loss 
of  money  carried  by  a  passenger  in 
a  sleeping  car.  unless  It  results  from 
Its  negligence.  Hlllls  v.  Chicago, 
etc.,  R.  Co.,  72  Iowa  228,  S3  NW  648 


(money  In  a  passenger's  overcoat 
pocket  hanging  In  his  berth  lost  In 
an '  accident  which  overturned  the 
car);  Cohen  v.  New  York  Cent.,  etc., 
R.  Co.,  121  App.  Dlv.  B,  106  NYS  483; 
Sessions  v.  New  York,  etc.,  R.  Co., 
78  Hun  B41,  29  NYS  ^28. 

[c]  Valia&_Where  a  passenger 
carried  a  valise  Into  a  sleeping  car 
and  deposited  It  on  his  seat,  and  af- 
terward on  retiring  placed  it  under 
his  berth,  the  valTse  was  In  effect 
placed  In  charge  of  the  railroad  com- 
pany, and  hence  it  was  an  Insurer 
thereof.  Naahvllle,  etc,  R.  Co.  ▼. 
Llllle,  112  Tenn.  881,  78  SW  1066, 
106  AmSR  947. 

11.  Louisville,  etc.,  R.  Ca  v. 
Katienberger,  is  Lea  (Tenn.)  880. 
1  SW  44,  67  AmR  232. 

la.  Robinson  v.  Southern  R.  Co., 
40  App.  (D.  C.)  B49,  LRA1915B  621, 
AnnCasl914C  969:  Nelson  v.  Illinois 
Cent.  R.  Co.,  98  Hiss.  295,  B3  S  819, 
31  LRANS  689. 

"That  the  sleeping  car  company 
Is  liable  for  the  loss  of  a  passen- 
ger's personal  baggage.  If  It  fall 
to  exercise  proper  care  to  guard 
same.  Is  settled  by  many  auuiorl- 
ties.  .  .  .  That  the  railroad  com- 
pany Is  alike  liable  la  equally  well 
settled.  ...  If  both  are  liable. 
It  follows  that  they  are  Jointly  and 
severally  liable,  and  where  the  Joint 
and  several  liability  Is  conceded  the 
controlling  principles  of  law  become 
easy  of  application."  Nelson  v.  Illi- 
nois Cent.  R.  Co..  98,  Misc.  29S,  806, 
53  S  619.  31  LRANS  689. 

[a]  'This  nle  of  UablUty  is  based 
upon  sonad  wlnoiptaB  of  puUlo  pol- 
1^.  It  will  not  do  to  say  tha^  a 
passenger  who  takes  a  berth  in  a 
Pullman  car  releases  the  railroad 
company  from  any  of  Its  duties  as  a 
carrier.      The    Pullman    car  forms 

?art  of  the  railroad  company's  train, 
he  railroad  company  requires  the 

rassenger  to  purchase  a  flrst-class 
Icket — the  highest  and  most  expen- 
sive contract— as  a  condition  pre- 
cedent of  being  permitted  to  avail 
himself  of  the  accommodation  of  the 
sleeping  car.  The  railroad  company 
Is  required,  therefore,  to  exercise 
reasonable  oare  for  the  protection 
of  the  effects  of  Its  passengers  In 
the  daytime  and  those  occupying  day 
coaches,  and,  like  the  Pullman  Com- 
pany, it  Is  obliged  to  exercise  con- 
.stant  watchfulness  over  the  passen- 

f:er  through  the  night  while  sleeping 
n  his  berth.  A  passenger  Is  there 
by  the  Joint  Invitation  of  the  two 
companies,   and   it   will   not   do  to 

Eermit  one  to  shift  its  responsibility 
D  the  other,  or  to  Indulge  in  techni- 
cal distinctions  as  to  their  liability." 
Robinson  v.  Southern  R.  Co.,  40  App. 
(D.  C.)  649.  664.  LRA1916B  621.  Ann 
Casl914C  969. 

[b]  Iton  by  t&eft, — The  liability 
of  the  railroad  company  and  the 
sleeping  car  company  for  the  theft 
from  a  berth  of  the  personal  effects 
of  a  passenger,  where  the  loss  Is  at- 
tributable to  a  failure  to  maintain 
a  constant  watch  while  the  passen- 
gers are  sleeping.  Is  Joint  and  sev- 
eral, since  both  are  under  the  same 
duty  toward  the  passenger  as  re- 
gards care  and  diligence.  Rnbinson 
v.  Southern  R,  Co..  40  App.  (T>.  C.) 
549.  LBA19J.^B  621,  AnnCasl914C  959, 

13.  Kinsley  v.  Lake  Shore,  etc.. 
R.  Co,,  126  Mass.  54,  28  AmR  200. 

[a]  mus,  where  the  railroad  com- 
pany, without  notice  to  the  passen- 
ger and  while  he  Is  absent  from  the 
ear,  removes  the  passenger's  effects 
to  a  passenger  cmr  aiid  M^Vi  Nf^y 
Digitized  byVjOUVlC 
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1548]  J.  Damages."  For  the  wrong  of  the 
sleeping  car  company  through  its  employees  .in 
denying  or  failing  to  provide  accommodations  to  a 
passenger,  to  which  he  is  entitled,  or  in  failing  rea- 
sonably to  provide  for  his  safety  and  comfort,  the 
damages  recoverable  are  for  the  inconvenience,  an- 
noyances, pain,  and  suffering  which  result  to  him 
as  a  natural  and  probable  result  of  the  breach  of 
duty,  and  which  might  or  should  have'  been  foreseen 
or  reasonably  anticipated  as  a  result  thereof,*"  sub- 
ject to  the  limitation  that  the  damage  recoverable 
cannot  be  enhanced  by  the  negligence  or  willful  con- 
duct of  the  passenger;*^  and  the  damages  may  be 


mitigated  by  any  unreasonable  conduct  on  the  part 
of  the  passenger."  If  no  other  damages  are  sus- 
tained from  a  refusal  of  aecosunodations,  at  least 
the  sum  paid  therefor,  with  interest,  may  be  recov- 
ered.^ Where  the  company  is  guilty  of  a  tort  as 
well  as  a  breach  of  contract,  the  damages  awarded 
must  be  commensurate  with  the  injury,  whether  or 
not  th^  wore  in  contemplation  of  tiie  parties  at  the 
time  the  contract  was  made;*'  but  the  damages 
allowed  must  not  in  any  ease  be  CTcessive."*  Dun- 
ages  which  are  not  the  natural  and  probable  result 
of  the  breach  and  which  could  not  reasonably  have 
been  anticipated  as  a  probable  consequence  of  the 


the  sleeping  car,  the  railroad  com- 

Bany   will   be   liable   for   any  lota. 
!lnsley  v.  Lake  Shore,  etc.,  R.  Co., 
126  Mass.  64,  2B  AmR  200. 

14.  See  generally  Damages  [13 
Cyc  1]. 

16.  U.  S. — PuUmaa'a  Palace-Gar 
Co.  T.  King,  99  Fed.  180,  S9  CCA 
673;  Hughes  v.  Pullman's  Palaoe- 
Car  Co..  74  Fed.  499. 

Ala. — ^Pullman  Co.  v.  Meyer,  70  S 
763. 

111. — Pullman  Palace  Car  Co.  v. 
Reed,  76  111.  126,  20  AmR  232. 

Mass. — Ingraham  v.  Pullman  Co.. 
190  Mass.  33,  7«'NB  237,  2  LRANS 
1087. 

N.  Y. — ApUngton  v.  Pullman  Co.. 
110  App.  Div.  ZSO,  97  NYS  329,  17 
NYAnnCas  465. 

Tex. — ^Pullman  Palace  Car  Co.  v. 
Nelson,  22  Tex.  Civ.  A.  223.  S4  SW 
624:  Pullman  Palace  Car  Co.  v.  Fow- 
ler, 6  Tex.  Civ.  A.  765,  27  SW  2<8; 
Pullman  Palace  Car  Co.  v.  McDon- 
ald, 2  Tex.  Civ.  A.  322.  21  SW  945. 

[a]  WmuMtm  of  damaffM^ 
"where  one  purchases  a  ticket  for  a 
continuous  long  Journey  and,  per- 
haps, pays  an  additional  fare  to 
travel  by  special  train  and  has  boai- 
nasB  or  social  engagements,  or  Is  in 
a  condition  of  health  that  requires 
him  to  make  the  journey  at  that  par- 
ticular time  and  by  that  particular 
train  and  engagss  a  berth,  section, 
or  stateroom  in  a  sleeping  car  for 
his  health,  comfort  or  convenience, 
he  ahould  not,  when  the  sleeping  car 
company  refiiaes  him  the  conven- 
iences and  facilities  which  he  pur- 
chased, be  confined  to  a  recovery  of 
the  cost  of  the  sleeping  car  ticket. 
That  would  not  be  adequate  compen- 
sation. Public  policy  also  requires 
that  a  liberal  rule  of  damages  should 
be  accorded  the  plaintiff  Tn  such  a 
ease.  If  the  damages  are  In  such 
case  to  be  limited  to  the  cost  of  the 
ticket,  not  only  will  the  traveling 
public  be  seriously  inconvenienced 
and  annoyed,  but  It  would  lead  to 
the  resale  of  tickets  for  gratuities 
tendered  by  subsequent  applicant^) 
and  result  in  the  utmost  confusion. 
The  sleeping  car  company  had  no- 
tice of  every  element  of  damagea 
that  a  traveler  Is  liable  to  encoun- 
ter In  such  circumstances.  For  the 
indienity  inflicted  upon  the  passen- 
ger In  the  presence  of  other  passen- 
gers by  being  refused  the  berth 
which  he  had  purchased  and  by  belne 
obliged  to  leave  the  sleeping  car  and 
for  the  inconvenience  and  annoy- 
ance which  he  suffered  by  being  ob- 
liged to  travel  In  a  day  coach  with- 
out sleeping  or  washing  facilities 
and  being  obliged  to  change  cars  at 
early  and  late  hours,  he  should  be 
compensated.  Although  the  deci- 
sions on  this  point  are  not  fully  fn 
accord,  the  trend  of  Judicial  author- 
ity Is  that  these  are  dements  of 
damage  for  which  a  recovery  may 
be  had."  Apllnffton  v.  Pullman  Co., 
110  App.  Dfv.  250,  263,  97  NTS  229, 
17  NYAnnCas  455. 

[bl  Where  a  pass*nr«r  Is  sjeoted 
(1>  from  a  sleepinir  car.  the  company 
is  liable  not  only  for  the  direct  hut 
also  for  the  consequential  damages 
which  ahould  have  been  anticipated 
as  the  natural  and  probable  result 
ol  its  breach  of  the  contract.  Pull- 


man's Palace-Car  Co.  v.  King,  S9 
Fed.  380.  39  CCA  573.  (2)  If  In 
ejecting  the  passenger  the  employee 
of  the  company  Is  merely  endeavor- 
ing to  comply  with  a  reasonable  rea- 
ulatlon  of  the  company,  but  In  his 
action  errs  In  judgment  on  a  question 
about  which  he  might  well  be  hon- 
estly mistaken,  and  he  does  not  act 
willfully,  maliciously,  or  wantonly, 
the  passenger's  right  to  recover  Is 
limited  to  the  amount  paid  for  his 
ticket  and  a  reasonable  compensa- 
tion for  the  trouble  and  inconven- 
ience which  he  suffered  through 
being  deprived  of  his  berth.  Pull- 
man Palace  Car  Co.  v.  Reed,  75  111. 
126,  20  AmR  232. 

[c]  Pailnr*  to  resMFve  barO^ 
Where  recovery  is  sought  for  the 
failure  of  the  company  to  reserve  a 
berth  for  the  passenger  in  accord- 
ance with  Its  contract,  damages  may 
be  recovered  for  the  bodily  and  men- 
tal pain,  anxiety,  humiliation,  and 
discomfort  suffered  by  the  passen- 
ger by  reason  of  the  breach,  and 
also  damages  for  wrongful  acts  and 
omissions  of  the  agents  of  the  com- 

?any  which  are  entirely  disconnected 
rem  the  original  breach  of  contract. 
Pullman  Palace  Car  Co.  v.  Nelson. 
22  Tex.  Civ.  A.  223,  54  SW  624. 

[d]  At  least  nominal  damaffas 
(1)  may  be  recovered  for  a  porter's 
wrongful  act  In  knowingly  causing 
a  passenger  to  alight  some  dl-stance 
from  her  station.  Pullman  Co.  v. 
Hoyle,  52  Tex.  Civ.  A.  534,  115  SW 
315.  (2)  Only  nominal  damages  and 
sw;h  as  might  have  resulted  from  in- 
convenience to  the  passenger  can 
be  recovered  for  a  breach  of  con- 
tract to  carry  him  through  to  his 
destination  on  the  sleeping  car  in 
which  he  had  engaged  passage. 
Missouri  Pac.  R.  Co.  v.  Oroesbeck, 
(Tex.  Civ.  A.)  24  SW  702. 

[c]  Injuries  to  hMath, — (l)  Where 
a  carrier  sold  a  ticket  for  a  drawing- 
room  on  a  sleeper,  when  there  was  no 
drawing-room  In  that  car.  It  appear- 
ing that  drawing-rooms  were  largely 
used  by  invalids,  possible  injury  to 
health  by  reason  of  the  breach  of  the 
contract  might  be  presumed  to  have 
been  within  the  contemplation  of  the 
parties.  Ingraham  v.  Pullman  Co.,  190 
Mass.  .^3.  76  NE  237,  2  LRANS  1087. 
(2>  Where  a  sleeping  car  company 
falls  to  discharge  Its  duty  to  pro- 
vide a  properly  warmed  and  comfort- 
able car  for  Its  passengers.  It  can- 
not be  held  on  demurrer  that  dam- 
ages alleged  to  have  been  caused  by- 
such  failure,  and  consisting  In  suf- 
fering from  the  low  temperature, 
contraction  of  a  violent  cold,  and 
resulting  in  permanent  injury  to  the 
passenger's  eyes,  are  so  remote  afl 
not  to  be  recoverable.  Hughes  v. 
Pullman's  Palace-Car  Co.,  74  Fed. 
499. 

18.  Pullman's  Palace-Car  Co.  v. 
King.  99  Fed.  380.  39  CCA  578. 

17.  Aplington  v.  Pullman  Co.,  110 
App.  Dtv.  250,  97  NYS  829,  17  NY 
AnnCas  456. 

la.  Pullman  Car  Co.  v.  Krauss. 
146  Ala.  896.  40  S  398,  4  LRANS  103. 
8  AnnCaa  108;  Buck  v.  Webb,  68 
Hun  185.  11  NYS  617. 

ral  Ckwawnsatoxy  OiunaffSB  only. 
— The  company  is  liable  only  for 
damages  by  way  of  Indemnity,  where 


the  only  Injury  which  the  Dassenscr 
suffers  Is  that  which  arliMs  from 
his  being  subjected  to  indignity  and 
mortification,  and  where  he  is  not 
personally  injured,  nor  his  rights 
further  Invaded  than  by  Us  exclu- 
sion from  the  berth  for  which  he 
had  purchased  a  ticket,  and  by  the 
moral  compulsion  to  which  he  was 
subjected  of  passing'  to,  and  making 
hlB  passage  into,  another  oar.  Bu<s 
V.  Webb,  ^8  Hun  186.  11  NTS  <17. 

19.  Mann  Boudoir  Car  Co.  t. 
Dupre,  64  Fed.  64«.  4  CCA  640,  21 
LRA  289:  CampbeH  t.  Pullman  Pal- 
ace-Car Co.,  42  Fed.  484  [aff  164  U.  S. 
613  mem,  14  SCt  1161  mem,  S8  U 
ed.  1069  mem]:  Pullman  Palace  Car 
Co.  V.  Booth,  (Tex.  Civ.  A.)  28  SW 
719. 

80.  Ala. — Pullnoan  Co.  v.  Meyer, 
70  S  763;  Pullman  Co.  y.  Lutz.  154 
Ala.  517,  46  S  676,  129  AmSR  67.  14 
LRANS  907. 

lU. — Pullman  Palace  Car  Co.  v. 
Reed,  76  111.  126.  20  AmR  232. 

Oh. — Pullman  Co.  v.  Wtllett.  27 
Oh.  Clr.  Ct.  649. 

Tenn. — Pullman  Co.  v.  Pennock, 
118  Tenn.  565.  102  SW  73. 

Tex. — Pullma;n  Co.  v.  Custer,  (Civ. 
A.)  140  SW  847;  Pullman  Palace  Car 
Co.  V.  Hocker.  41  Tex.  Civ.  A.  607.  93 
SW  1009;  Pullman  Palace  Car  Co.  v. 
Nelson,  22  Tex.  Civ.  A.  223.  54  SW 
624;  Pullman  Palace  Car  Co,  v.  Fow- 
ler, 6  Tex.  Civ.  A.  755,  27  SW  268. 

[  a]  Beoovery  held  sxeessiT*. — 
(1)  Nine  hundred  dollars  Is  excess- 
ive recovery  for  ejection  of  a  pas- 
senger from  a  Pullman  car,  where 
the  acts  complained  of.  at  most, 
were  merely  humiliating.  Pullman 
Co.  V.  Custer,  (Tex.  Civ.  A.)  140  SW 
847.  (2)  A  verdict  of  three  thou- 
sand dollars  for  expelling  a  pas- 
senger from  a  sleeping  berth  be- 
cause of  the  loss  of  his  ticket  is 
grossly  cxceaaive.  Pullman  Palace 
Car  Co,  V.  Reed,  76  111.  126,  20  AmR 
232.  (3)  A  verdict  allowing  plain- 
tiff five  hundred  dollars  for  refusing 
him  accommodations  in  a  sleeping 
car,  because  of  a  mistake  made  by 
the  company's  agent  In  selling  him 
a  ticket  and  his  inability  to  again 
pay  for  a  berth,  by  reason  of  which 
plaintiff  was  compelled  to  stay  up 
all  night  In  a  crowded  day  coach, 
there  being  no  averment  or  proof  that 
he  was  treated  with  rudeness  or  dis- 
courtesy, or  subjected  to  unneces- 
sary humiliation.  Is  excessive.  Pull- 
man Co.  V.  Pennock,  118  Tenn.  66S. 
102  SW  73.  (4)  A  verdict  for  fif- 
teen hundred  dollars  is  excessive,  to 
the  amount  of  eleven  hundred  and 
fifty  dollars,  for  refusing  to  permit 
a  passenger  suffering  from  rheuma- 
tism to  occupy  his  berth  as  a  bed 
during  the  daytime,  where  it  ap- 
pears that  his  rheumatism  was  ag- 
gravated by  a  fall  just  before  get- 
ting on  the  cars,  that  the  company's 
employees  treated  him  courteously 
and  arranged  a  seat  forblm.  alleviat- 
ing his  suffering  as  far  as  possible, 
and  that  his  suffering  was  intensi- 
fied by  having  to  let  his  feet  and  legs 
hang  down.  I*ullman  Palace  Car  Co. 
v.  Fowler.  6  Tex.  Civ.  A.  765.  27  SW 
268. 

[bl    Beoorry  held  not  eatoeeslve. 

— fl)  Where  a  sleeping  car  company 
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wrong,  cannot  be  reeovered."  Kental  distress  has 
been  held  not  a  proper  element  of  the  damages,^ 
unless  the  breach  of  contract  is  aecompanied  by 
physical  inconveuience  or  sufieringf^  or  unless  the 
case  is  one  in  whieh  ptmitive  damages  wonld  be 
allowed." 

Loss  of  property.  Where  the  property  in  ques- 
tion has  a  market  value,  that  is  the  proper  standard 
of  value,  but  if  it  is  not  shown  to  be  marketable, 
the  value  of  the  property  to  its  owner  furnishes  the 
proper  rule  of  recoveiy,  that  is,  the  actual  loss  in 
money  whieh  he  sustains  by  being  deprived  of  the 
articles.^''  Where  the  property  stolen  consisted  of 
medicine  and  stimulaots  for  a  sick  passenger,  by 
reason  of  the  loss  of  which  she  suffered  unrelieved 
pain  and  distress  incident  to  her  condition,  she  is 
entitled  to  recover  damages,  not  only  for  the  value 
of  the  medieine  and  stimulants,  etc.,  but  also  for 
physical  suffering  and  mental  distress  caused  by 


their  loss." 

PnnitiTe  damages.  Where  the  company's  em- 
ployees have  been  guilty  of  recklessness,  willful- 
ness, or  maliciousness  in  causing  the  passenger's  in- 
juries, punitive  damages  may  be  allowed;^  but  not 
where  such  elements  do  not  exist.^ 

1549]  K.  Actions — 1.  In  Cteneial.  Although  the 
passenger  may  have  a  right  of  action  on  contract 
for  breach  of  the  express  or  implied  undertaking  of 
the  sleeping  car  company  to  furnish  accommoda- 
tions, the  refusal  of  the  company  without  valid 
excuse  to  permit  a  proper  person  to  avail  himself 
of  the  accommodations  of  the  sleeping  car  wUl  sup- 
port an  action  in  tort.^ 

[$  1550]  2.  Pleading.  The  rules  applicable  to  the 
pleadings  in  civil  actions  generally^  apply  in  8,n 
action  by  a  passenger  against  a  sleeping  car  com- 
pany for  a  breach  of  contract,'^  or  for  injuries  to,'^ 


failed  to  notlfr  a  passenger  of  her 
arrival  at  her  destination,  and  the 
time,  place,  and  manner  In  which 
she  was  subsequently  ejected  from 
the  train  was  attended  with  circum- 
stances of  a^Sravation  sufflcient  to 
entitle  her  to  exemplary  damages, 
she  also  having  sufTered  mental 
anguish  from  fright  caused  by  her 
surroundings  when  ejected,  a  ver- 
dict allowing  her  one  thousand  dol- 
lars compensatory  and  five  hundred 
dollars  punitive  damages  Is  not  ex- 
cessive. Pullman  v.  Lutz,  154 
Ala.  517,  46  S  675,  129  AmSK  67.  14 
LRANS  907.  (2)  Where  defendant 
failed  to  furnish  Pullman  accommo- 
dations reserved,  and  such  failure 
resulted  in  a  relapse  of  plalntlfTa 
neurasthenic  wife  who  at  the  time 
was  being  taken  to  a  coast  resort  for 
convalescence,  an  award  of  one 
thousand  dollars  Is  not  excessive, 
where  the  woman's  recovery  was 
much  retarded.  Pullman  Co,  v. 
Meyer.  (Ala.)  70  S  763.  (3)  For  a 
breach  of  contract  to  reserve  a 
berth  for  a  passenger  who  boarded 
a  sleeping  car,  suffering  from  Ill- 
ness, and.  In  consec[uence,  owing  to 
the  negligence  of  the  sleeping  car 
company,  was  compelled  to  sleep  in 
the  waiting  room  where  her  privacy 
was  frequently  Intruded  on  by  the 
porters  and  others,  and  was  kept 
awake,   resulting  in   great  physical 

§aln,  mental  distress  and  humiliation 
uring  the  entire  night,  a  Judgment 
for  nine  hundred  dollars  is  not  ex- 
cessive. Pullman  I^Iace  Car  Co.  v. 
Nelson,  22  Tex.  Civ.  A.  223.  64  SW 
624.  (4)  A  Judgment  for  four  hun- 
dred dollars  is  not  excessive,  where 
plaintiff,  with  a  baby  in  arms,  was 
compelled  to  leave  the  car  In  which 
she  had  engaged  a  berth,  and  tcf 
complete  her  Journey  In  a  chair  car, 
she  being  subjected  for  some  time 
to  the  gaze  and  comment  of  pas- 
sengers and  others,  attracted  to  her 
by  the  efforts  of  the  employees  to 
induce  her  to  leave  the  sleeping  car. 
Pullman  Palace  Car  Co.  v.  Hocker, 
41  Tex.  Civ.  A.  «07,  93  SW  1009.  (6) 
A  verdict  of  one  hundred  and  twenty- 
five  dollars  is  not  excessive  in  a 
suit  for  damages  caused  by  a  fail- 
ure to  provide  a  drawing-room  In  a 
sleeping  car  for  plaintiff  and  his 
wife,  the  consequence  of  which  was 
to  compel  hfm  to  ride  In  the  porter's 
apartment,  and  to  make  two  changes 
from  one  coach  to  another  during 
the  night.  In  view  of  the  fact  that 
they  were  on  their  wedding  trip,  and 
that  plalntlfF  was  deprived  of  the 
comforts,  conveniences,  and  privacy 
naturally  desired  under  such  cir- 
cumstances. Pullman  Co.  v.  Wlllett, 
27  Oh.  Clr.  Ct.  649. 

SI.  Colo. — Pullman  Palace  Car 
Co.  V.  Barker,  4  Colo.  344,  34  AmR  89. 

Miss. — Pullman  Co.  v.  Steam,  88 
Miss.  390,  41  S  383. 

Mo. — Smith  V.  Pullman  Co.,  138 
iSo.  A.  238.  119  SW  1072. 

Tex. — Pullman  Palace  Car  Co.  v. 


Fowler,  6  Tex.  Civ.  A.  766,  27  SW 
268:  Missouri  Pac.  R.  Co.  v.  Groes- 
beck.  (Civ.  A.)  24  SW  702:  Pullman 
Palace  Car  Co,  v.  McDonald,  2  Tex, 
Civ.  A.  322,  21  SW  946. 

Va. — Norfolk,  etc.,  R.  Co.  v.  Lips- 
comb, 90  Va.  137,  17  SE  809.  20  LRA 
817. 

ra]  Thus  a  sleeping  car  company 
breaching  its  contract  to  provide  a 
female  passenger  with  sleeping  car 
accommodations  is  not  required  to 
anticipate  that  a  woman  in  good 
health  will  be  Injured  In  her  health, 
8S  a  natural  and  probable  conse- 
quence oT  its  breach.  Smith  v.  Pull- 
man Co.,  138  Mo.  A.  288,  119  SW 
1072. 

33.  Pullman  Co.  v.  Kelly,  86  Miss. 
87,  38  S  317;  Smith  v.  Pullman  Co., 
138  Mo.  A.  238,  119  SW  1072;  Calder 
v.  Southern  R.  Co.,  89  S.  C.  287,  71 
SE  841,  AnnCasl913A  894:  Pullman 
Palace  Car  Co,  v.  Fowler,  6  Tex.  Civ. 
A.  765,  27  SW  268:  Pullman  Palace 
Car  Co.  V.  McDonald,  8  Tex.  Civ.  A. 
322,  21  SW  946. 

[a]  "The  ml*  Is  weU  SAttled  in 
such  cases  that  In  the  absence  of 
malice,  willfulness,  or  Inhumanity 
on  the  part  of  defendant  .  .  .  there 
can  bo  no  recovery  for  fright,  alarm, 
anxiety,  humiliation  or  distress  of 
mind  If  these  be  unaccompanied  by 

fhyslcal  Injury,  nor  for  physical  In- 
uries  wholly  caused  by  mental  dis- 
quietude." Smith  V.  Pullman  Co., 
138  Mo.  A,  238,  246,  119  SW  1072. 

[b]  Bflfttsal  to  permit  pMsengmr 
to  occnp7  berth  In  daytiiite,^ — Where 
a  person  severely  afflicted  with 
rheumatism  pays  for  a  berth  on  a 
sleeping  car,  mental  suffering  is  not 
an  element  of  damage  for  breach 
of  the  contract  In  simply  refusing 
to  permit  him  to  occupy  a  berth  as 
a  bed  in  the  daytime-  Pullman  Pal- 
ace Car  Co.  V.  Fowler,  6  Tex.  Civ. 
A.  766,  27  SW  2S8. 

23.  Pullman  Co.  v.  Wlllett.  27 
Oh.  Clr.  Ct.  649;  Pullman  Palace  Car 
Co.  v.  Hocker,  41  Tex.  Civ.  A.  607, 
93  SW  1009;  Pullman  Palace  Car 
Co.  v.  McDonald,  2  Tex.  Civ.  A.  322, 
21  SW  945, 

34.  Pullman  Co.  v.  Kelly,  86  Miss. 
87,  38  S  817. 

Ksntal  suffcriBg  as  tistaMit  of 
OunafM  see  Damages  [13  Cyc  39]. 

25.  Cooney  v.  Pullman  Palace  Car 
Co.,  121  Ala.  868,  25  S  713,  E3  LRA 
690;  Norfolk,  etc,  R.  Co.  v.  Lips- 
comb, 90  Va,  137,  IT  SB  809,  20  LRA 
817. 

TalM  as   aSeottaur  daanafftts  see 

Damages  [13  Cyc  148,  170]. 

301  Bacon  v.  Pullman  Palace  Car 
Co..  169  Fed.  1,  89  CCA  1,  16  LRANS 
678,  14  AnnCas  616  [certiorari  den 
210  U.  S.  433  mem,  28  SCt  762  mem, 
52  L.  ed.  1136  mem], 

87.  Lemon  v.  Pullman  Palace  Car 
Co.,  52  Fed.  262;  Pullman  Co.  v.  Lutz, 
164  Ala.  517,  45  S  675,  129  AmSR  67, 
14  LRANS  907;  Armstrong  v.  Pullman 
Co.,  108  Miss.  26.  66  S  283,  LRA 
1016B  1202  (punitive  damages  not  al- 


lowed) ;  Speaks  v.  Carolina  Div. 
Southern  R.  Co.,  90  S.  C.  368,  73  SEI 
626,  38  LRANS  258. 

[a]  The  failure  of  the  servants 
of  ft  sleapisg  car  oompanj  to  keep 
watch  while  a  passenger  is  asleep  in 
her  berth  is  a  reckless  disregard  of 
her  safety,  and,  If  the  passenger  Is 
assaulted  and  robbed,  tno  company 
Is  liable  for  punitive  and  compen- 
satory damages.  Calder  v.  Southern 
R.  Co..  89  S.  C.  287,  71  SE  841,  Ann 
Ca2]913A  894  (holding  also  that  an 
instruction  authorizing  the  jury  to 
ati-ard  punitive  damages  against  a 
sleeping  car  company  for  injuries 
to  a  passenger  assaulted  and  robbed 
while  asleep  in  her  berth,  if  the 
Jury  believe  that  there  was  a  con- 
scious disregard  by  the  company's 
employees  to  observe  due  care  and 
that  a  willful  Invasion  of  the  pas- 
senger's rights  wae  not  essential  to 
justify  such  damages,  properly  sub- 
mits the  issue  of  punitive  damages). 

38.  Lemon  v.  Pullman  Palace  Car 
Co.,  62  Fed.  262;  Pullman  Palace  Car 
Co.  V.  Reed,  76  lU.  125,  20  AmR  282; 
Clark  v.  New  York,  etc.,  R.  Co^  40 
Misc.  691,  83  NTS  162. 

[a]  ITiUswAil  sjsotion  from  slssp- 
ing  car, — Where   a    passenger  had 

Eurchased  a  ticket  for  a  particular 
erth  In  a  sleeping  car  and  had  lost 
the  same,  but  gave  satisfactory  as- 
surance that  he  had  purchased  it, 
and  he  was  expelled  from  the  sleep- 
ing car,  there  being  no  abusive  lan- 
guage or  violence  on  the  part  of  the 
conductor  but  only  an  honest  pur- 
pose to  carry  out  a  regulation  of^ the 
company,  conceding  it  to  be  true 
that  the  passenger  was  unlawfully 
ejected,  yet  In  the  absence  of  will- 
ful, malicious,  or  wanton  conduct 
on  the  part  of  the  conductor,  ex- 
emplary damages  could  not  be  Im- 
posed. Pullman  Palace  Car  Co.  v. 
Reed,  76  lU.  126,  20  AmR  282. 

38.  Nevln  v.  Pullman  Palace  Car 
Co.,  106  III.  222.  46  AmR  688;  Pull- 
man Palace-Car  Co.  v.  Booth,  (Tex. 
Civ.  A.)  28  SW  719.  See  generally 
Actions  i  lEL 

30.  See  generally  Pleading  [81 
Cyc  1], 

31.  Pullman  Co.  v.  Riley.  6  Ala. 
A.  561,  69  S  761  (count  in  complaint 
held  not  to  charge  that  defendant 
was  a  common  carrier  of  passen- 
gers). 

[a]     Complaint   held  sofBolent. — 

Pullman  Co.  v.  Riley,  5  Ala.  A.  661, 
59  S  761  (complaint  held  sumclent  to 
allege  that  defendant's  employee  In 
causing  plaintiff  to  leave  the  car  at 
a  point  short  of  her  destination  acted 
In  the  line  of  his  employment). 

33.  Pullman  Co.  v.  Hoyle,  52  Tex. 
Civ,  A.  534.  115  SW  315;  Pullman 
Co.  v.  Norton.  (Tex,  Civ.  A.)  91  SW 
841. 

[a]  Allegation  of  liability  over  of 
lAeeping  oar  oompanr  to  railroad 
oompanj. — In  an  action  against  a 
railroad  company  and  a  sleeping  car 
company  for  injuries 
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or  ejection  of,^  a  paBsenger,  or  for  loss  of,  or  injiiry 
to;  the  passenger's  effects.'*  Contributory  negli- 
gence in  order  to  be  avulable  as  a  defense  must  be 
pleaded." 

Issues,  proof,  and  variance.  Such  matters  only 
can  be  considered  as  are  properly  put  in  issue 
the  pleadings  and  evidence  in  the  case.^  Plaintiff 
must  recover,  if  at  all,  on  the  cause  of  action 
pleaded  by  him,""  and  where  there  is  material  vari- 
ance between  his  pleadings  and  proof,  it  is  fatal 
to  a  recovery." 

[$  1551]  S.  Evidence— a.  PresnniptioiiB  and  Bni^ 
den  of  Proof.™  The  burden  of  showing  a  failure 
or  neglect  on  the  part  of  the  company  or  its  em- 
ployees to  exercise  the  care  owed  to  the  passenger 
and  his  effects  is  on  plaintiff,'^  as  is  also  the  burden 
of  showing  that  the  wrong  allied  was  the  proxi- 
mate cause  of  his  injury.*^  According  to  the  gen- 
eral rule,  mere  proof  of  a  loss  of  baggage  or  prop- 
erty by  a  passenger  while  occupying  a  berth  does 


not  make  oat  a  prima  faoi«  ease  or  give  rise  to  a 
presumption  of  negligenee  on  the  part  of  the  com- 
pany, but  to  sustain  a  recovery  some  evidence  of 
negligence  on  its  part  must  be  sfaomi,"  as  in  ease 
of  such  loss  a  presumption  has  been  held  to  exist  in 
favor  of  the  company  that  it  performed  its  duty 
toward  its  passengers."  There  may,  however,  be 
eases  where  the  evidenee  that  a  tiieft  toc^  place 
will,  when  the  aumrauding  eireumstaneeB  are  con- 
sidered, carry  with  it  a  reasonable  inference  of 
negligence^  and  put  on  the  company  the  harden 
of  showii^  the  exercise  of  a  proper  d^^ee  of  care." 
The  doctrine  of  ree  ipsa  loquitur  does  not  apply 
in  an  action  for  injuries  to  a  passenger  caused  by 
the  sudden  closing  of  a  door  in  a  sleeping  car." 
But  where  an  accident  baj^ns,  such  as  the  falling 
of  a  berth^  or  the  like,  which  is  in  its  nature  at- 
tributable to  some  defect  in  the  car  or  appliances, 
it  will  make  out  a  prima  facie  case  of  n^ugmee  on 
the  part  of  the  company.*^ 


where  the  railroad  company  in  its 

fileadlng  set  forth  a  contract  with 
he  Bleeping  car  company  and  al- 
leged that  the  paasenger  a  Injuries 
were  due  to  the  negligence  of  the 
Bleeping  car  coAipany  In  failing  to 
furnish  cars  of  the  quality  stipu- 
lated for  and  keeping  the  same  in 
repair,  and  prayed  for  Judgment  over 
against  the  sleeping  car  company 
for  the  damages  recovered  by  the 
passenger,  this  sufficiently  alleged 
the  Bleeping  car  company's  liability 
to  the  railroad  company,  especially 
where  the  sleeping  car  company  in 
its  pleading  pleaded  the  contract  and 
made  a  copy  a  part  thereof.  Pull- 
man Co.  V.  Norton,  (Tex.  Civ.  A.)  91 
SW  841. 

33.  Calhoun  v.  Pullman  Palace 
Car  Co.,  149  Fed.  646  [afl  159  Fed. 
387,  86  CCA  387,  16  LRANS  B75J 
(declaration  held  not  to  state  cause 
of  action). 

34.  Pullman  Palace-Car  Co.  v.  Ad- 
ams. 120  Ala.  681.  24  S  B31.  74  AmSR 
S3,  45  LRA  767. 

[a]  Aller»tloii  of  negllgeiio«.^A 
complaint  by  a  passenger  suing  to 
recover  property  stolen  in  a  sleeping 
car  eulliclently  shows  that  the  sleep- 
ing car  company  was  negligent  by 
alleging  that  it  failed  to  secure  efTl- 
cleni  employees  to  protect  his  prop- 
erty, without  alleging  that  the  com- 
pany failed  to  have  a  watchman,  or 
that  its  watchman  failed  to  exercise 
propel:  care  to  protect  plaintiff's 
property.  Pullman  Palace-Car  Co.  v. 
Adams.  120  Ala.  S81.  24  S  921.  74 
AmSR  53,  45  LRA  767. 

35.  Pullman  Co.  v.  Vanderhoeven. 
48  Tex.  Civ.  A.  414.  107  SW  147. 

ContrlhutoTT  nrngUgtiuim  wm  a  de- 
fens*  see  also  supra  II  1615-1SZ8. 

3dL  Pullman  Palace  Car  Co.  v, 
Gaylord.  S  KyL  58. 

lal  Thus  under  a  general  allega- 
tion of  negligence  "of  defendant.  Its 
servants  and  employees  In  charge  of 
the  car,"  no  Inquiry  can  be  made  as 
to  whether  the  construction  of  the 
car  was  adequate  for  the  protection 
of  the  propei'ty  of  passengers.  Pull- 
man Palace  Car  Co.  v.  Qaylord,  9 
KyL  68. 

ST.  Smith  v.  Pullman  Co..  138  Mo. 
A.  238.  119  SW  1072;  Pullman  Co.  V. 
Custer,  (Tex.  Olv.  A.>  140  SW  847. 

[a]  Tor  iBStUMs,  In  a  suit  for 
ejecting  plaintiff  from  a  Pullman 
car.  based  on  tack  of  opportunity  to 
check  objectionable  baggage  which 
plaintiff  was  not  allowed  to  take  into 
the  oar  with  him,  plaintiff  cannot  re- 
cover on  the  theory  of  Improper  con- 
duct of  the  conductor.  Pullman  Co. 
v.  Custer.  (Tex.  Civ.  A.)  140  SW  847. 

38.  Pullman  Co._,v.  Hlley.  B  Ala. 
A.  661,  BS  S  781;  ^ith  v.  Pullman 
Co..  1^8  Mo.  A.  238,  112  SW  1072. 
See  venerally  Pleading  [31  Cyc  670]. 

[a]  XUnsiratloiiB. — (f)  One  suing 
a  sleeping  car  company  for  breach 


of  its  contract  to  provide  plaintiff 
and  her  family  with  sleeping  car 
accommodations  from  a  designated 
point  to  her  point  of  destination 
oannot  recover  on  proof  that  her  res- 
ervation for  sleeping  car  accommo- 
dations was  from  an  Intermediate 
point  to  the  point  of  destination. 
Smith  V,  Pullman  Co.,  138  Mo.  A,  238, 
119  SW  1072.  (2)  Where  plaintiff 
charged  breach  of  contract  in  that 
she  was  not  permitted  to  occupy 
Pullman  accommodations  In  a  par- 
ticular Bleeper,  but  the  proof  showed 
that  she  was  entitled  to  Pullman  ac- 
commodations only  on  a  particular 
train,  the  variance  was  fatal.  Pull- 
man Co.  V.  Riley,  5  Ala,  A.  S61.  B9 
S  761. 

39.  Cross  rsferaneesi 

Breach  of  contract  see  supra  I  1288. 

Burden  of  proof  generally  see  Evi- 
dence [16  Cyc  926]. 

Contributory  negligence  generally  see 
supra  9  1617. 

BJection  see  supra  f  1222. 

Personal  injuries  In  general  see  su- 
pra Sg  1424-1436. 

Presumptions  generally  see  Evidence 
[16  cyc  1050]. 

40.  Campbell  v.  Pullman  Palace- 
Car  Co..  42  Fed.  484  [aff  154  U.  3. 
513  mem,  14  SCt  1161  mem,  38  L.  ed. 
1069  meml. 

41.  Smith  V.  Pullman  Co..  138  Mo. 
A.  238,  119  SW  1072. 

«.  U.  S. — Blum  V.  Southern  Pull- 
man Palace-Car  Co.,  3  F.  Cas.  No. 
1.574.  1  PIlpp.  500. 

III. — Pullman  Palace  Car  Co.  v. 
Smith.  73  III.  860,  24  AmR  268;  Mc- 
Murray  v,  Pullman's  Palace-Car  Co.. 
86  111.  A.  619. 

Iowa. — HiUls  V.  Chicago,  etc.,  R. 
Co.,  72  Iowa  228.  33  NW  643. 

Mass. — Whlcher  v.  Boston,  etc.,  R. 
Co.,  176  Mass.  276.  57  NB  601,  79  Am 
SR  314:  Lewis  v.  New  York  Sleeping 
Car  Co.,  143  Mass.  267.  9  NE  <1S^  BS 
AmR  1^6. 

MlBS. — Illinois  Cent.  R.  Co.  v. 
Handy,  63  Miss.  609,  66  AmR  846. 

Mo. — DlngB  V.  Pullman  Co..  171 
Mo.  A.  643.  154  SW  446;  Efron  v. 
Wagner  Palace  Car  Co.,  59  Mo.  A. 
641;  Root  V.  New  York  Cent.  Sleep- 
fng-Car  Co..  28'  Mo.  A.  199. 

N.  Y. — Cohen  v.  New  York  Cent., 
etc..  R.  Co.,  121  App.  Dlv.  5,  106  NYS 
483;  Welngart  v,  Pullman  Co.,  5S 
Misc.  187.  108  NYS  972;  Carpenter 
V.  New  York,  etc.,  R.  Co..  10  NYSt 
712  [aff  124  N.  Y.  53,  26  NE  277.  21 
AmSR  644.  11  LRA  7591:  Tracy  v. 
Pullman  Palace  Car  Co.,  67  HowPr  164. 

Oh. — Falls  River,  etc.,  Co.  v.  Pull- 
man Palace  Car  Co.,  6  OhSAOP  86,  4 
OhNP  26. 

Tex. — Pullman  Palace  Car  Co.  v, 
Hatch,  30  Tex.  Civ.  A.  803,  70  Sw 
771;  Pullman  Palace  Car  Co.  v. 
Arents,  28  Tex.  Civ.  A.  71,  66  SW 
329;  Dargan  v.  Pullman  Palace  Car 
Co.,  2  Tex.  A.  Civ.  Cas.  S  691. 


Ont. — Steam  v.  Pullman  Oar  Co., 
8  Ont.  171. 
Bes  IpM  loaaltav  see  supra  If 

1426-14317^  And        Kegligsnce  [» 

Cyc  590]. 

43.  Carpenter  v.  New  York,  etc., 
R.  Co.,  14  Daly  458,  IB  NYSt  346  (aff 
124  N.  Y.  63.  26  NE  277,  21  AmSR 
644,  11  L.RA  7591. 

44.  Colo. — Pullman  Palace  Car  Co. 
V.  Freudensteln.  3  Colo.  A.  S40.  34  P 
678. 

D.  C. — Robinson  v.  Southern  R.  Co., 
40  App.  649,  LRA191BB  621  and  note. 
AnnCafil914C  969. 

Ga. — Pullman  Co.  v.  Schaffner,  126 
Ga.  609.  56  SE  933,  9  LRANS  407: 
Kates  V.  Pullman's  Palace  Car  Co..  95 
Ga.  810.  23  SE  186. 

Mo. — Bovls  V.  Baltimore,  etc.,  R. 
Co.,  26  Mo.  A.  19. 

N.  Y. — Goldstein  v.  Pullman  Co.. 
161  App.  Dlv.  766,  147  NTS  133; 
Sherman  v.  Pullman  Co.,  79  Misc.  52, 
139  NYS  51;  Croll  v.  Pullman  Co..  61 
Misc.  266,  113  NYS  642;  Irving  v. 
Pullman  Co.,  84  NYS  248. 

Tex. — Pullman  Palace  Car  Co.  v. 
Matthews.  74  Tex.  664,  12  SW  744, 
16  AmSR  873;  Pullman  Palace  Car 
Co.  v.  Pollock.  69  Tex.  120,  B  SW  SU. 
5  AmSR  31  and  note. 

[a]  Thns  (I)  the  failure  of  the 
porter  of  a  Pullman  car  to  return  to 
a  passenger  articles  delivered  to  him 
on  retiring  is  prima  facie  evidence 
of  negligence.  Sherman  v.  Pullman 
Co..  79  Misc.  52.  139  NYS  51.  (2) 
Evidence  that  plaintiff  left  his  bag- 
gage in  the  aisle  during  the  night 
and  was  unable  to  And  it  in  the 


morning  establishes  a  prima  facia 
case  of  the  sleeping  car  company's 
negligence  in  falling  to  exercise  rea- 


sonable watchfulness.  Goldstein  v. 
Pullman  Co..  161  App.  Dlv.  766.  147 

NTS  133. 

46.  Pullman  Palace  Car  Co.  v. 
Freudensteln,  3  Colo.  A.  640.  34  P 
578;  Pullman  Co.  v.  Schaffner,  126 
Ga.  609,  66  SE  933,  9  LRANS  407; 
Kates  v.  Fullman's  Palace  Car  Co.. 
96  Ga.  810.  23  SE  186;  Voss  v.  Wag- 
ner Palace-Car  Co..  16  Ind.  A.  271, 
43  NE  20,  44  NE  1010;  Carpenter  v. 
New  York,  etc..  R.  Co.,  124  N.  Y.  B3, 
26  NE  277,  21  AraSH  644,  11  LRA 
769. 

[a]  Artieles  stolen  while  puM». 
gar  asleep, — In  a  suit  for  loss  of 
baggage,  where  the  evidence  shows 
that  articles  of  personal  adornment 
were  stolen  while  the  passenger  was 
sleeping,  the  burden  is  on  defendant 
to  show  that  It  exercised  reasonable 
diligence.  Pullman  Co.  v.  Schaffner, 
126  Ga.  609,  66  SE  933,  9  LRA  407. 

48.  Valentine  v.  Northern  Pac.  R. 
Co.,  70  Wash.  96,  126  P  99.  See  gen- 
erally supra  II  142fr-1484. 

47.  Jenkins  v.  Louisville,  etc,  R. 
Co.,  104  Ky.  67S.  47  SW  761,  20  KyL 
865:  Cleveland,  etc.,  R.  Co.  v.  Wal- 
rath,  38  Oh.  St.  461,  43  AmR  433. 


For  later  easesiaevelepmeata  and  ehaatfes  in  the  law  see  oumulatlve  Annotations,  same  title,  page  and-note  number. 
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Oontribatoiy  nes^ence.  The  bordeu  of  proving 
the  alleged  contributory  negligence  of  the  passenger 
is  generally  on  the  company,  unless  it  is  established 
by  the  passenger's  own  evidence.** 

1552]  b.  Admissibility.  The  general  rules  of 
evidence  in  civil  cases  apply  in  an  action  by  a 
passenger  against  a  sleeping  car  company  in  respect 
to  the  admissibility  of  evidence.*'  In  an  action  to 
i-ecover  for  a  failure  of  the  company  to  reserve  a 
berth,  evidence  of  the  rudeness  of  the  conductor  in 
ejecting  the  passenger  from  the  car  is  admissible,''" 
as  is  also  evidence  of  the  inconvenience,  annoyances, 
pain,  and  suffering  incident  to  traveling  in  ordinary 
coaches,"^  and  evidence  of  the  happenings  at  the 
place  where  the  accommodations  were  to  be  fur- 
nished." As  bearing  on  the  question  of  the  author- 
ity of  the  persons  through  whom  sleeping  car  or 
palace  reservations  were  made,  evidence  that  facts 
showing  special  injuries  for  failure  to  furnish  ac- 
conunodations  were  communicated  to  such  persons 
is  admissible."  In  an  action  for  injuries  sustained 

4B.  Pullman  l^lace-Car  Co.  v.  Ad- 
ama,  ISO  Ala.  681.  24  S  9S1,  74  Am 
SR  61.  46  IiRA  767.  8ae  also  supra 
I  1617. 

48.  See  generally  BiTtdeiiGe  [It 
Cyc  1110  et  seq]. 


through  ihe  alleged  negligence  of  a  porter,  evidence 
that  the  {>orter  was  usually  careful,  competent,  and 
attentive  is  inadmissible and  such  evidence  is  not 
rendered  admissible  by  the  testimony  of  a  witness 
for  plaintiff  that  she  had  on  one  occasion  noticed 
him  doii^  his  work  in  a  manner  tending  to  show 
that  it  put  him  in  an  unpleasant  frame  of  mind." 
In  an  action  for  the  loss  of  property,  while  evidence 
of  other  robberies  in  the  same  car  on' the  same  night 
is  competent  as  bearing  on  the  absence  of  proper 
care  by  the  oompanyj"  it  cannot  be  used  to  show 
that  the  passenger  was  in  fact  robbed."  Declara- 
tions of  other  passengers  that  they  had  been  robbed 
are  hearsay  evidence  and  inadmissible,"*  as  are  also 
declarations  of  an  employee  as  to  his  suspicions;^ 
but  declarations  of  an  employee  made  at  the  time 
and  constituting  a  juirt  of  the  res  gests  are 
admtssible."* 

[$  1553]  c.  Weight  and  SniUciAncy.  The  weight 
and  sufficiency  of  the  evidence  is  governed  by  the 
ordinary  rules  applicable  in  civil  actions  generally.*^ 


J a]  IlIn«tratlons.—(l)  Where  plaln- 
clalmed  that  defendant's  sleeping 
car  porter  while  searchinK  for  a  rlns 
lost  by  plalntlfTs  wife  discovered  It 
In  the  pillow  box  and  appropriated  It, 
plafntlff  having  testlfled  that  he 
stated  to  the  porter  when  he  was 
making  up  the  berth  that  they  had 
lost  something  during  the  night  and 
heard  It  drop  Into  the  pillow  box 
was  entitled  to  state  that  he  saw 
the  porter  In  making  up  the  berth 
stoop  over  and  pick  up  something 
and  put  It  In  his  pocket.  Pullman  Co. 
V.  Vanderhoeven,  48  Tex.  Civ.  A.  414, 
107  SW  147.  (2)  In  an  action  against 
a  sleeping  car  company  for  loss  of 
a  passenger's  ring  alleged  to  have 
been  found  and  misappropriated  by 
the  porter,  the  purpose  for  which 
she  was  carrying  the  ring  on  her 
Journey  was  Immaterial,  so  that  the 
court  did  not  err  In  permitting  her 
to  testify  that  ahe  took  the  ring  to 
wear  at  a  dinner,  or  such  other  use 
as  she  might  have  for  it.  Pullman 
Co.  v.  Vanderhoeven,  supra.  (3)  The 
olrcumstanea  Uiat  a  passenger  has 
put  aside  a  certain  sum  for  the  ex- 
penses of  his  trip  is  evidence  as  to 
the  amount  adequate  for  his  needs. 
Barrott  v.  Pullman's  Palace  Car  Co.. 
Bl  Fed.  796.  (4)  Where  plaintiff 
claimed  that  hla  wife's  ring  fell 
from  Oefendant's  sleeping  car  berth 
which  th»  had  been  occupying 
into  the  pillow  box,  and  that  the  por- 
ter found  It  there  when  searching  for 
It  at  the  wife's  request,  and  appro- 

Eriated  it,  evidence  that  the  pillow 
ox  was  BO  constructed  at  the  time 
when  the  wife  examined  it  that  a 
thinr  the  size  and  shape  of  a  ring 
coula  fall  from  the  berth  Into  the 
box  was  admissible.  Pullman  Co.  v. 
Vanderhoeven.  48  Tex.  Civ.  A.  414, 
107  SW  147.  (5)  Where  in  an  action 
against  a  railroad  company  and  a 
sleeping  car  company  for  Injuries  to 
a  passenger  by  a  defect  in  a  sleeping 
car  the  railroad  company  pleaded  a 
contract  with  the  sleeping  car  com- 
pany which  stipulated  that  the  sleep- 
ing car  company  should  have  author- 
ity to  furnish  Its  own  conductor,  and 
that  the  railroad  conductor  should 
not  Interfere  with  the  business  of 
the  sleeping  cars  except  for  the  pur- 
pose of  collecting  the  tickets  of  pas- 
sengers, the  admission  of  the  tes- 
timony of  the  railroad  conductor  that 
he  had  nothing  to  do  with  the  sleep- 
ing cars,  and  that  that  duty  de- 
volved on  the  f?onductor  of  those 
cars,  was  not  erroneous.  Pullman 
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Co.  v.  Norton,  (Tex.  Civ.  A.)  91  SW 
841. 

50.  Pullman  Palace  Car  Co.  v. 
Booth,  (Tex.  Civ.  A.)  28  SW  719. 

61.  Apllngton  v.  Pullman  Co.,  110 
App.  Dlv.  260.  97  NTS  829,  IT  NY 
AnnCas  455. 

[a]  For  axanula,  where  plaintiff 
having  purchased  a  ticket  entitling 
him  to  a  lower  berth  on  a  sleeptng 
car  was  Informed  on  arriving  at  the 
car  that  there  was  no  lower  berth, 
save  one  which  he  would  have  to 
vacate  at  an  early  hour  the  next 
morning,  and  fearing  to  take  an 
upper  one,  as  he  was  a  somnambulist, 
he  left  the  car  and  entered  an  ordi- 
nary coach,  and  In  an  action  against 
the  sleeping  car  company  he  offered 
to  prove  inconvenience,  annoyances, 
pain,  and  suffering  incident  to  travel- 
ing in  ordinary  coaches.  In  as  much 
as  the  jury  might  And  that  In  addi- 
tion to  the  breach  of  contract  there 
was  in  effect  an  ejection  from  the 
car,  the  offered  evidence  should  have 
been  admitted.  Apllngton  v.  Pull- 
man Co..  110  App.  Div.  250,  97  NTS 
329,  17  NYAnnCas  455. 

63.  Pullman  Co.  v.  Meyer,  (Ala.) 
70  S  763. 

63.  Pullman  Co.  v.  Meyer,  (Ala.) 
70  S  763. 

54.  Uarrlman  v.  Pullman  Palace- 
Car  Co..  85  Fed.  353.  29  CCA  194. 

66.  Harriman  v.  Pullman  Palace- 
Car  Co..  85  Fed.  363.  29  CCA  194. 

66.  Bevis  v.  Baltimore,  etc.,  R. 
Po.,  26  Mo.  A.  19;  Pullman  Car  Co.  v. 
Gardner,  3  Pennyp.  (Pa. )  78 ;  Pull- 
man Co.  v.  Schooer,  CTex.  Civ.  A.) 
149  SW  236. 

[a]  Xvidenos  that  defendant's 
employees  knew  that  stealing  from 
cars  had  been  going  on  In  the  neigh- 
borhood Is  admissible,  although 
such  knowledge  was  not  alleged. 
Pullman  Co.  v.  Schober,  (Tex.  Civ. 
A.)  149  SW  236. 

BT.  Pullman  Car  Co.  v.  Gardner, 
3  Pennyp.  (Pa.)  78. 

68.  Bevis  V.  Baltimore,  etc..  R. 
Co..  26  Mo.  A.  19. 

69.  Bo  vis  V.  Baltimore,  etc.,  R. 
Co..  26  Mo.  A.  19. 

60.  Strauss  v.  Pullman  Palace  Car 
Co.,  7  La.  A.  (Orleans)  67;  Hampton 
V.  Pullman  Palace  Car  Co.,  42  Mo. 
A.  134. 

fa]     Deelsz»tloiis,  explanatlcnis, 

and  smnrestloni  of  an  employee  or 
a  sleeping  car  company  whose  duty 
It  Is  to  care  for  the  passenger's  bag- 
gage, made  on  the  passenger's  tn- 
qufry  while  on  the  car  as  to  what 
had  bpcome  of  his  baggage  taken 
away  by  such  employee.  Is  admis- 
sible In  an  action  for  its  loss.  Hamp- 
ton V.  Pullman  Palace  Car  Co.,  42 
Mo.  A.  134. 

61.  See  generally  B3vidence  [17  Cyc 
768],  And  see  Pullman  Co.  v.  Schober, 


(Tex.  Civ.  A.)  149  SW  236;  PuUman 
Co.  V.  Hoyle,  62  Tex.  Civ.  A.  684. 
116  SW  315:  Pullman  sleeping  Car 
Co.  V.  Hatch.  SO  Tex.  Civ.  A.  8I>>, 
70  SW  771;  Pullman  Palace  Car  Co. 
v.  Arents.  28  Tex.  Civ.  A.  71.  «« 
SW  329;  Belden  v.  Pullman  Palace- 
Car  Co.,  (Tex.  Civ.  A.)  41  SW  88. 

[a]  Bvidaaoa  feald  nflelnti  (l> 
To  eatablish  a  contract  and  fta 
breach,  authorising  a  recovery  for 
the  damages  naturally  and  directly 
resulting.  Smith  v.  Pullman  Co..  138 
Mo.  A.  388,  119  8W  1072.  (2)  In  an 
action  on  a  contract  binding  a  sleep- 
ing car  company  to  provide  a  pas- 
senger with  sleeping  car  accommo- 
dations between  designated  points,  -to 
show  that  the  contract  was  made 
with  agents  having  authority  to 
bind  the  company.  Smith  v.  Pullman 
Co.,  supra,  (3)  In  an  action  for  m- 
Jurtes  to  a  sleeping  car  passenger 
who  was  HI,  by  carrying  her  past 
her  destination,  to  sustain  a  verdict 
for  plaintiff.  Pullman  Co.  v.  FInley, 
20  Wyo.  456,  125  P  380.  (4)  In  an 
action  by  a  passenger  for  the  loss  of 
personal  effects  while  on  a  sleeping 
car,  to  sustain  a  verdict  for  plain- 
tiff. Pullman  Co,  v.  Green.  128  Oa, 
142.  67  233.  119  AmSR  368,  10 
AnnCas  893;  Pullman  Palace  Car  Co. 
V.  Woods,  76  Nebr.  894,  107  NW  858; 
Sherman  v.  Pullman  Co.,  79  Misc.  62, 
139  NYS  51.  (6)  In  an  action 
against  a  sleeping  car  company  for 
theft  of  a  passenger's  personal  prop- 
erty while  sleeping  in  a  car.  to  sus- 
tain a  finding  that  the  company  was 
negligent  In  falling  to  keep  a  suf- 
ficient watch  to  secure  passengers 
against  Intrusion.  Hill  v,  Pullman 
Co..  188  Fed.  497.  (6)  To  estab- 
lish prima  facie  that  a  pocketbook 
was  stolen  from  a  passenger's  coat 
in  a  sleeping  car  berth,  and  not  lost 
by  the  passenger  between  the  berth 
and  the  toilet  room.  Robinson  v. 
Southern  R.  Co.,  40  App.  (D.  C.)  649. 
LRA1915B  621,  AnnCasl914C  9.59.  (7) 
In  an  action  against  a  railroad  com- 
pany and  a  sleeping  car  company  for 
Indignities  received  by  a  passenger 
from  outsiders  to  Justify  a  verdict 
accepting  plainttfTs  contention  as 
to  the  extent  of  the  outrage  and 
the  negligence  of  defendant's  em- 
ployees. St.  I--OU1S.  etc..  R.  Co.  v. 
Hatch.  116  Tenn.  580.  94  SW  671. 
(8>  To  warrant  a  finding  that  th* 
failure  to  furnish  accommodations 
caused  a  relapse  on  the  part  of  plaln- 
tlfTs neurasthenic  wife.  Pullman  Co. 
v.  Meyer.  fAIa.)  7fi  S  763. 

[b]  Bvldsnoe  Iisld  msnfictonti  (1) 
In  an  action  against  a  sleeping  car 
company  for  breach  of  contract  to 
provide  plaintiff  with  sleeping  car 
accommodations,  to  show  that  plain- 
tiffs sickness  complained  of  was  di- 
rectly caused  by  her  riding  in  a  chair 
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Plaintiff  is  not  bound  to  prove  his  ease  beyond  a 
reasonable  doubt,"  nor  need  he  produce  more  evi- 
dence than  is  sufficient  for  the  purpose  of  his  case."' 
His  mere  failure  to  avail  himself  of  an  opportunity 
to  corroborate  his  own  testimony  by  that  o£  wit- 
nesses tendered  by  defendant  cannot  operate  to  his 
prejudice.** 

[$  1554]  4.  Trial— Questions  of  Law  and  of 
Faict.  Questions  of  law  and  of  fact,  in  an  action 
against  a  palace  or  sleeping  car  company  by  a  pas- 
senger, are  governed  by  the  rules  obtaining  in  civil 
actions  generally.""  Thus  the  reasonableness  of  a 
rule  promulgated  by  the  company  concerning  its 
passengers  is  generally  r^:arded  as  a  question  for 
the  court."  So  where  the  evidence  is  clear  and  un- 
disputed in  favor  of  defendant,  the  court  may 
dispose  of  the  case  by  directing  a  verdict."  But 
where  there  is  sufficient  evidence  to  be  submitted  to 


the  jury,  and  it  is  conflicting  or  doubtful,  the  issues 
should  be  submitted  to  the  jury,  with  proper  in- 
structions.°^  The  question  whether  or  not  the  com- 
pany exercised  a  reasonable  and  proper  d^ree  of 
care  under  the  circumstances  is  for  the  determina- 
tion of  the  jury,  where  the  evidence  is  disputed,  or 
is  such  that  d^erent  conclusions  might  reasonably 
be  drawn  therefrom,"^  or  is  a  question  of  fact  for 
the  court  when  sittii^  without  a  jury.^"  The  ques- 
tion of  the  passenger's  contributory  negligence,^^ 
or  whether  his  conduct  was  unreasonable  so  as  to 
go  in  mitigation  of  damages,"  is  also  genenlly  one 
of  fact  under  the  evidence. 

[$  1555]  b.  Instructions.  As  in  other  civil  eases,'' 
the  instructions,  in  an  action  by  a  passenger  i^inst 
a  sleeping  car  company,  must  correctly  and  specific- 
ally state  the  law  as  applicable  to  the  facta  of  the 
case."   Such  instructions  must  not  be  misleadiiig/* 


car,  thereby  precluding  a  recovery 
for  mental  dfstress  and  annoyance. 
Smith  V.  Pullman  Co..  13 S  Mo.  A. 
23S,  119  SW  1072.  <2)  In  an  action 
against  a  railroad  company  and  the 
Pullman  company  for  injuries  to  a 
passenger  while  on  a  sleeping  car. 
to  show  the  ownership  or  manage- 
ment of  the  car  by  the  Pullman  com- 

Siny.  Valentine  v.  Northern  Pac.  R. 
0..  70  Wash.  96,  126  P  99.  (3) 
To  raise  an  inference  of  negligence 
of  a  carrier  in  the  maintenance  of  a 
spring  on  the  toilet  room  door  of  a 
Bleepfng  car.  Valentine  v.  Northern 
Pac.  R.  Co.,  70  Wash.  95,  126  P  99. 
(4)  To  show  that  a  railroad  pas- 
senger contracted  pneumonia  In  a 
Pullman  car  because  of  insufflcient 
heat.  Marcott  v.  Minneapolis,  etc., 
R.  C.  147  Wis.  21S.  133  NW  37. 

62.  Pullman  Co.  v.  Vanderhoeven, 
48  Tex.  Civ.  A.  414.  107  SW  147. 

[a]  lion  of  «ff«ct«^In  an  action 
against  a  sleeping  car  company  for 
loaa  of  a  diamond  ring  alleged  to 
have  been  found  and  misappropriated 
by  the  porter,  plaintiff  was  not  bound 
to  prove  such  misappropriation  be- 
yond a  reasonable  doubt,  but  was 
only  required  to  prove  facts  and  cir- 
cumstances reasonably  tending  to 
show  that  defendant's  porter  in  the 
discharge  of  his  duties  found  the 
ring  and  appropriated  It.  Pullman 
Co.  V.  Vanderhoeven,  48  Tex.  Civ.  A. 
414,  107  SW  147, 

63.  Strauss  v.  Pullman  Palace  Car 
Co..  7  La.  A.  (Orleans)  67. 

M.  Strauss  v.  Pullman  Palace 
Car  Co„  7  La.  A.  (Orleans)  87. 

65.  See  generally  Trial  [38  Cyc 
IBll]. 

68.  Pullman  Car  Co.  v.  Krauss, 
146  Ala.  3dB,  40  S  398,  4  L.RANS 
103,  8  AnnCas  108. 

 [a]   Bui*  M  to  dlsMMd  pmona. — 

Whether  a  rule  promulgated  by  a 
sleeping  car  company  that  persons 
known  lo  be  afflicted  with  any  con- 
tagiouB  or  Infectious  disease,  or  to 
be  insane,  will  not  be  permitted  In 
the  cars  of  the  company,  Is  reason- 
able la  a  question  for  the  court. 
Pullman  Car  Co.  v.  Krauss.  146  Ala. 
S95,  40  S  898,  4  L.RANB  lOS,  8  Ann 
Cas  108. 

•7.  Myers  v.  Pullman  Co..  149  Ky. 
776.  149  SW  1003,  41  LRANS  799. 

68.  TJ.  S. — Pullman  Co.  v.  C«intz, 
1B7  Fed.  762.  86  CCA  14E  (evidence 
held  sufficient  to  warrant  submitting 
the  case  to  the  jury) :  Pullman's 
Palace-Car  Co.  v.  King.  99  Fed.  280, 
39  CCA  673. 

Ala. — Pullman  Co.  v.  Meyer,  70  S 
763. 

Ky. — Jenkins  v.  Louisville,  etc.,  R. 
Co.,  104  Ky.  673,  47  SW  761,  20  KyL 
86^. 

Mo. — Morrow  t.  Pullman  Palace 
Car  Co.,  98  Mo.  A.  8E1,  73  SW  281; 
Root  V.  New  York  Cent.  Sleeplng- 
Car  Co.,  28  Mo.  A.  199  (reasonable- 
ness of  amount  of  baggage  taken 
Into  car). 

S.  C. — Godfrey  v.  Pullman  Co.,  87 


S.  C.  361,  69  SE  666,  AnnCasl912B 
971. 

Tex. — Hatch  v.  Pullman  Sleeping 
Car  Co.,    (Civ.  A.)  84  SW  246. 

[a]  Illuitratlons.^ — fl>  Where  the 
evidence  tended  to  show  that  plain- 
tiff while  a  passenger  in  a  sleeping 
car,  was  injured  by  the  falling  ot 
the  partition  plank  which  separated 
the  berth  In  which  he  was  sitting 
from  that  in  front  of  him,  it  was 
error  to  give  a  peremptory  Instruc- 
tion for  defendants,  railroad  and 
sleeping  car  companies,  although  the 

forter  testified,  without  contradlc- 
lon,  that  he  had  securely  fastened 
the  plank,  and  the  evidence  showed 
that  It  could  not  fall  when  thus 
fastened,  there  being  no  explanation 
as  to  how  it  fell  out  of  place.  Jen- 
kins V.  Louisville,  etc.,  R.  Co.,  104 
Ky.  673,  47  SW  761,  20  KyL  865.  (2) 
Wiiere,  In  an  action  against  a  sleep- 
ing car  company  for  the  loss  of  a 
diamond  ring  belonging  to  plaintiff's 
wife,  by  an  alleged  theft  from  the  car 
Id  which  they  were  traveling,  the  wife 
testified  that  she  always  wore  the 
ring,  and  had  never  had  it  off  her 
hand  but  once  to  have  It  fixed,  and 
plaintiff  stated  that  before  boarding 
the  train  his  wife  asked  him  to  keep 
the  ring  in  a  pocketbook  until  they 
could  get  north  and  have  it  repaired, 
whether  the  ring  was  carried  merely 
to  have  it  repaired  or  with  the  ulti- 
mate intention  of  its  being  worn  by 
the  wife  during  the  remainder  of 
the  trip  after  ft  was  repaired,  and 
whether  it  was  reasonably  necessary 
for  the  wife's  pleasure,  comfort,  and 
convenience  during  the  journey, 
were  questions  for  the  jury,  God- 
frey V.  Pullman  Co.,  87  S.  C.  861,  69 
SE  666,  AnnCasl912B  971. 

69.  u.  S. — Youitglove  v.  Pullman 
Co..  207  Fed.  797:  Pullman  Co.  v. 
Haight,  161  Fed.  1009,  81  CCA  287. 

Ky. — Pullman  Palace  Car  Co.  v. 
Hunter,  107  Ky.  B19,  64  SW  846,  21 
KyL  li48,  47  LRA  286. 

Mass. — Dawley  v.  Wagner  Palace 
Car  Co.,  169  Mass.  815,  47  NE  1024. 

Mo. — Morrow  v.  Pullman  Palace 
Car  Co.,  98  Mo.  A.  361,  73  SW  281. 

N.  Y. — Carpenter  v.  New  York, 
etc.,  B.  Co.,  124  N.  T.  63,  26  NE  277, 
21  AmSn  644,  11  LRA  759  [aff  14 
Daly  457,  IB  NYSt  346]:  Arthur  v. 
Pullman  Co.,  44  Misc.  229,  88  NYS 
981. 

Pa. — Springer  v.  Pullman  Co.,  234 
Pa.  172.  83  A  98;  Pullman  Palace  Car 
Co.  v.  Gardner.  3  Pennyp.  78. 

S.  C. — Godfrey  v.  Pullman  CO- 
ST S.  C.  361.  69  SE  666,  AnnCa8l912B 
971. 

Tex. — Dargan  v.  Pullman  Palace 
Car  Co..  2  Tex.  A.  Clv.  Cas.  {  691. 

Wash. — Valentine  v.  Northern  Pac. 
R.  Co.,  70  Wash.  95.  126  P  99. 

[a]  Thu,  in  an  action  for  loss  of 
a  passenger's  effects  from  a  sleeping 
car,  evidence  that,  while  the  train 
was  stopping  at  a  station  at  night, 
both  the  conductor  and  the  porter 
were  out  on  the  platform  at  the 


same  time,  leaving  both  doors  un- 
locked, and  no  one  to  keep  watch, 
required  submission  of  the  issue  of 
the  negligence  of  the  conipany's  em- 

Ployees    to    the   jury.     Godfrey  v. 
ullman  Co..  87  S.  C.  36J.  69  SE  666. 
AnnCasl912B  971. 

70.  Cassasa  v.  New  York  CenL, 
etc.,  R.  Co.,  109  App.  DIv.  170,  95 
NYS  648. 

[a]  Tor  Instance,  where  a  tray 
was  upset  over  the  clothing  of  a. 
passenger  In  a  dining  car  by  another 
passenger  as  he  arose  from  his  seat, 
and  the  waiter  who  was  carrying 
the  tray  admitted  that,  if  he  had 
carried  the  tray  at  a  greater  height 
than  he  did  the  passenger  would 
not  have  collided  with  It,  and  the 
proof  showed  that  the  car  was  very- 
crowded,  whether  the  waiter  was 
guilty  of  negligence  was  a  question 
of  fact  for  the  trial  judge  sitting 
without  a  jury.  Cassasa  v.  New 
York  Cent.,  etc,  R.  Co.,  109  App. 
Dlv.  170,  96  NYS  648. 

71.  U.  S. — Younglove-  v.  Pullman 
Co.,  207  Fed.  797:  Pullman  Co.  v. 
Haight,  161  Fed.  1009^81  CCA  287. 

Mass. — Dawley  v.  Wagner  Palace 
Car  Co.,  169  Mass.  315,  4T  NE  1021. 

Mo. — Morrow  v.  Pullman  Palace 
Car  Co.,  98  Mo.  A.  861,  73  SW  281. 

N.  Y.— Levien  v.  Webb,  30  Misc. 
196,  61  NYS  1113  [app  dimn  SO  Misc. 
742,  63  NYS  165]. 

Tex. — Pullman  Co.  v.  Schober, 
(Civ.  A.)  149  SW  236;  Pullman  Pal- 
ace Car  Co.  v.  Arents,  £8  Tex.  ClT. 
A.  71,    66  SW  329. 

Wash. — ^Valentine  v.  Northern 
Pac.  R.  Co.,  70  Wash.  96,  126  P  99. 

73.  Apllngton  v.  Pultnian  Co.,  110 
App.  Dlv.  350,  97  NYS  829,  17  N^Ann 
Cas  455. 

73.  See  generally  Trial   [88  Cyc 

1694]. 

74.  Pullman  Palace-Car  Co.  v.  Ad- 
ams. 120  Ala.  681,  24  8  921.  74  AmSR 
53,  46  LRA  767;  Armstrong  v.  Pull- 
man Co.,  108  Miss.  26,  66  S  28S,  LRA 
1916B  1202:  Calder  v.  Southern  R. 
Co.,  89  S.  d  287.  71  SB  841,  AnnCas 
1913A  894  (instruction  properly  sub- 
mitting issue  of  punitive  damages); 
Pullman  Co.  v.  Schober,  (Tex.  Clv. 
A.)  149  SW  236:  Pullman  Co.  v.  Van- 
derhoeven, 48  "Tex.  Clv.  A.  414,  107 
SW  147;  Pullman  Palace  Car  Co.  v. 
Hooker,  41  Tex.  Clv.  A.  607.  93  SW 
1009. 

[a]     Vegllgeaoe  of  porter^^It  is 

error  to  charge  that  plaintiff  cannot 
recover  for  property  stolen  in  a 
sleeping  car  if  the  property  was 
stolen  while  the  porter  was  awake, 
as  the  porter  might  have  been  guilty 
of  negligence  other  than  that  of 
sleeping.  Pullman  Palace-Car  Co.  v. 
Adams.  120  Ala.  681,  24  S  921,  74  Am 
SR  53,  46  LRA  767. 

7B.  Pullman  Car  Co.  v.  Krauss, 
146  Ala.  396.  40  S  398.  4  LRANS  103. 
8  AnnCas  108:  Godfrey  v.  Pullman 
Co..  87  8.  C.  361,  69  SE  666.  AnnCas 
1912B  971;  Pullman  Palace  Car  Co. 
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abstraot/*  or  ai^mentative and  must  not  ignore, 
or  omit  to  charge  on,  material  facts  in  issue"  nor 
withdraw  or  exclude  an  issue  of  fact  from  the  jury.'" 
An  instruction  that  plaintiff  cannot  recover  if  he 
was  guilty  of  contributory  negligence,  without 
hypothesizing  that  the  loss  of  the  property  sued  for 
was  canaed  by  such  contributory  negligence,  is 


erroneous. 

[4  1556]  c.  Verdict  and  Findings.  The  rules  gov- 
erning verdicts  and  findings  in  civil  actions  apply,"' 
Where  special  findings  and  the  general  verdiet  are 
not  conflicting,  the  general  verdict  controls^  and 
judgment  should  be  entered  thereon.** 


Xm.  PASSENOEB'S  BAOaAOE  OK  EFFEOTB" 


[4  1557]  A.  "Whab  Oonstitntes  Baggage — 1.  In  Oen- 
eral.  The  term  "b^gage"  or  the  term  "luggage" 
— which  means  the  same  thing** — within  the  rules 
determining  a  carrier 's  duty  to  transport  bagga^,"* 
and  its  liability  for  the  delay,  loss,  or  injury 
thereof,'"  is  generally  so  defined  as  to  include  what- 


V.  Hocker,  41  Tex.  Civ.  A.  607,  93  SW 
1009. 

ra]    Vm  of  tMSn.  "trajispottetloiL.'' 

—In  an  action  against  a  sleeping  car 
company  and  a  railway  company  by 
a  passenger  compelled  to  leave  a 
sleeper  in  which  she  had  engaged  a 
berth  to  her  point  of  destination  and 
to  complete  the  Journey  In  a  chair 
car,  the  use  of  the  term  '*traBSporta- 
tlon,"  in  an  Instruction  that  It  was 
the  duty  of  the  sleeping  car  company 
to  furnish  plaintiff  transportation  in 
the  sieger  to  the  point  of  destina- 
tion was  not  misleading,  plaintiff's 
contract  with  the  company  being  so 
conditioned,  and  there  belnir  no  ques- 
tion raised  that  she  was  not  trans- 
ported to  such  destination.  Pullman 
Palace  Car  Co.  v.  Hocker,  41  Tex. 
Civ.  A.  607,  93  SW  1009. 

79.  Pullman  Palac»-Car  Co.  v.  Ad- 
ams, 120  Ala.  581,  24  S  021,  74  AmSR 
B3j45  LRA  767. 

77.  Pullman  Car  Co.  V.  Krauss, 
145  Ala.  395.  40  3  SOS,  4  LRAN8  103, 
8  AnnCas  lOS. 

78.  Pullman  Palace-Car  Co.  v.  Ad- 
ams, 120  Ala.  581,  24  S  921.  74  AmSR 
BS,  46  L.RA  767:  Pullman  Co.  v.  Cus- 
ter, (Tex.  Civ.  A.)  140  SW  847. 

[a]  ZniiatMtloiis. — (1)  In  an  ac- 
tion for  ejecting  from  a  Pullman  car 
a  passenger  who  attempted  to  take 
improper  t)aggage  Into  the  car.  an  in- 
struction which  ignored  his  right  to 
an  opportunity  to  check  the  baggage, 
and  which  was  based  on  the  theory 
that  be  must  have  shown  himself  to 
liavo  been  actually  within  the  car 
Instead  of  in  the  vestibule,  was  prop- 
erly refused.  Pullman  Co.  v.  Custer, 
(Tex.  Civ.  A.)  140  SW  847.  (2)  In 
an  notion  against  a  steeping  car  com- 
pany for  property  stolen  fii  the  car, 
It  la  Improper  to  charge  that  the 
company  was  not  negligent  after 
reaching  a  certain  station,  although 
anch  Is  the  fact,  and  to  Ignore  evl- 
dance  of  negligence  before  the  sta- 
tion was  reached.  Pullman  Palace- 
Car  Co.  V.  Adams.  120  Ala.  681,  24  S 
921,  74  AmSR  53,  45  LRA  767. 

n.  Pullman  Co.  V.  Schober,  (Tex. 
Civ.  A.)  149  SW  236. 

80.  Pullman  Palace-Car  Co.  v.  Ad- 
ams, 120  Ala.  681,  24  S  921.  74  AmSR 
62,  45  LRA  767. 

81.  See  generally  Trial  [38  Cyc 
1868]. 

88.  Pullman  Co.  v.  FInley,  20 
Wyo.  460.  125  P  S80. 

[a]  Vo  conflict. — Where  a  sleep- 
ing ear  company  failed  to  discharge 
a  Blck  passenger  at  her  destination, 

S finding  that  she  failed  to  provide 
or  proper  assistance  on  arrival  was 
not  in  conflict  with  a  general  verdict 
In  her  favor.  Pullman  Co.  v.  FInley, 
20  Wyo.  456,  12E  P  380. 

83.  Ctom  nf«rme««t 
Baggage: 

As   used   in   the   Customs  Duties 
Law  see  Customs  Duties. 

Of  passengers  on  palace  or  sleep- 
ing cars  see  supra  SI  1540-1S44. 

Of  passengers  on  vessels  see  Ship- 
ping. [36  Cyc  344]. 
Mandamus  to  compel  carrier  to  put 

In    force   rates   fixed   by  railroad 

commission  for  excess  baggage  see 

Mandamus  [26  Cyc  3721. 

84.  Pflster  v.  Central  Pac.  R.  Co., 


70  Cal.  169,  11  P  888,  59  AmR  404; 
Macrow  v.  Great  Western  R  Co..  L. 
R.  6  Q.  B.  612. 

[a]  "Baggage"  Is  STSonymoas 
with  the  term  "Inggage.'*  the  for- 
mer term  being  in  .  general  use  In  the 
United  States,  while  the  latter  pre- 
vails In  England.  Pflster  v.  Central 
Fac.  R.  Co.,  70  Cal.  169,  11  P  680,  59 
AmR  404;  Choctaw,  etc..  R,  Co.  v. 
Zwlrtz,  18  Okl.  411,  73  P  941. 

B6.    See  infra  S  1507. 

88.    See  Infra  ii  1572-1599. 

87.  U.  S. — New  York  Cent.,  etc., 
R.  Co.  v.  Fraloff.  100  U.  S.  24.  26  L. 
ed.  631;  Saunders  v.  Southern  R,  Co., 
128  Fed.  IS,  62  CCA  622. 

Ark. — SL  Louis,  etc.  R.  Co.  v.  Mil- 
lar, 103  Ark.  37.  145  SW  889,  39 
IiRANS  634  and  note;  Chicago,  etc.. 
R  Co.  v.  Whitten,  90  "Ark.  462,  119 
SW  835,  21  AnnCas  726  and  note; 
Kansas  City  Southern  R.  Co.  v.  Skin- 
ner, 88  Ark.  189,  113  SW  1019.  21 
LRANS  8S0  (suit  case  purchased  en 
route  for  own  use  and  carried  in 
trunk);  Kansas  City.  etc..  R.  Co.  v. 
McGahey,  63  Ark.  344.  38  SW  669. 
58  AmSR  111.  36  LRA  781. 

Colo. — Denver,  etc,  R.  Co.  v.  John- 
son. 50  Colo.  187.  114  P  650.  AnnCas 
1912C  627. 

Ga.— Dibble  v.  Brown,  12  Ga.  217, 
56  AmD  460. 

111. — Atwood  V.  Mohler.  108  111.  A. 
416  (camera):  Werner  v.  Evans.  94 
111    A  328 

ind.' — Doyle  v.  Klser,  6  Ind.  242. 

Iowa. — McElroy  v.  Iowa  Cent.  R. 
Co..  133  Iowa  544,  547.  110  NW  916 
[quot  CycJ. 

Ky.— Illinois  Cent.  R.  Co.  v.  Mat- 
thews, 114  Ky.  973.  72  SW  802,  24 
KyL  1766.  10%  Aml^R  316.  60  ^RA 
846. 

Mass. — Connolly  v.  Warren,  106 
Mass.  146,  8  AmR  300  and  note;  Col- 
lins V.  Boston,  etc..  R,  Co.,  10  Cush. 
606;  Jordan  v.  Fall  River  R.  Co..  5 
Cush.  69,  51  AmD  44. 

Mich. — ^Armory  v.  Wabash  R.  Co., 
130  Mich.  404,  90  NW  22. 

Miss. — New  Orleans,  ^tc,  R.  Co. 
V.  Moore.  40  Mlsa  39. 

Mo. — Doerner  v.  St.  Louis,  etc.,  R. 
Co.,  149  Mo.  A.  170,  130  SW  62; 
Robert  v.  Chicago,  etc.,  R.  Co.,  148 
Mo.  A.  96,  127  SW  926;  Grifflth  v. 
Athison.  etc,  R.  Ca.  114  Mo.  A.  591, 
90  SW  408. 

Nebr, — Gibbons  v.  Chicago,  etc,  R. 
Co.,  98  Nebr.  696,  164  NW  226. 

N.  T. — Hasbrouck  v.  New  York 
Cent,  etc  R.  Co.,  202  N.  Y.  363,  96 
NE  SOS,  35  LRANS  537.  AnnCas 
1912D  1150  [arr  137  App,  Div.  582. 
122  NYS  123  (alt  64  Misc  478,  118 
NYS  735)1;  Dexter  v.  Syracuse,  etc., 
R.  Co..  42  N.  Y.  326.  1  AmR  527; 
Robinson  v.  New  York  Cent.,  etc.  R, 
GOy  146  App.  Div.  391.  129  NTS  1030 
[aff  203  K  Y.  627.  97  NE  11161; 
Blanchard  v.  Isaacs,  8  Barb.  388 ; 
Hlrschsohn  v.  Hamburg  American 
Packet  Co..  34  N.  Y.  Super.  621 ; 
Nordemeyer  v.  Loescher,  1  HilL  499. 

Oh. — Smith  v.  Cincinnati,  etc..  R. 
Co.,  3  OhS&CP  192.  2  OhNP  29. 

Or. — Oakes  v.  Northern  Pac.  R.  Co.. 
20  Or.  392.  26  P  230,  23  AmR  126, 
12  LRA  318. 

Pa. — ^Kast  V.  Philadelphia,  etc.,  R. 
Co.,  28  Pa.  Super.   107;  BuUard  v. 


ever  articles  a  passenger  usually  takes  with  him  for 
his  own  personal  use,  comfort,  and  convenience,  ac- 
cording to  the  habits  or  wants  of  the  particular 
class  to  which  he  belongs,  either  with  reference  to 
his  immediate  necessities  or  to  the  ultimate  puipose 
of  his  3ouTn^;*^  and  in  some  jurisdietions,  this  or 

Delaware,  etc,  R.  Co..  21  Pa.  Super. 
688. 

•B.  D. — ^House  V.  Chicago,  etc.,  R. 
Co..  30  S.  D.  221,  188  NW  809,  Ann 
CaalSlSC   104B,   32   S.'  D.    209,  142 

NW  736. 

Tenn. — Bo  mar  v.  Maxwell.  9  Hum- 
phr.  621.  61  AmD  682. 

Tex. — International,  etc.,  R.  Co. 
Philips,  63  Tex.  690;  Missouri,  etc, 
R.  Co.  V.  Meek,  83  Tex.  Civ.  A.  47. 
76  SW  317;  Mexican  Nat.  R.  Co.  v. 
Ware,  (Civ.  A.)  60  SW  348;  Texas, 
etc.,  R.  Co.  T.  Capps,  2  Tex.  A.  CiT. 
Cas.  f  33. 

Wis. — Gleason  v.  Goodrich  Transp, 
Co.,  32  Wis.  86.  14  AmR  716. 

Eng. — Hudston  v.  Midland  R.  Co.. 
L.  R.  4  Q.  B.  86S:  Great  Northern 
R.  Co.  V.  Shepherd.  8  Exch.  SO,  156 
Reprint  1246. 

Man. — McCaffrey  v.  Canadian  Pac. 
R.  Co.,  1  Man.  860. 

[af  Other  defla£aoBa^(l)  "Such 
articles  of  necessity  or  personal  con- 
venience as  are  usually  carried  by 
passengers  for  their  personal  use; 
and  not  merchandise  or  other  valu- 
ables, although  carried  In  the  trunks 
of  passengers,  which  are  not  de- 
signed for  any  such  use,  but  for 
other  purposes,  such  as  sale  or  the 


like."  Story  Bailm.  I  499  [quot  and 
appr  Illinois  Cent.  R.  Co.  v.  Mat- 
thews, 114  Ky.  978,  978,  72  SW  302, 
24  KyL  1766,  102  AmSR  316,  60  LRA 
846;  Bullard  V.  I>elaware,  etc.,  R. 
Co..  21  Pa.  Super.  682;  Bomar  v.  Max- 
well. 9  Humphr.  (Tenn.)  621,  51 
AmD  682;  Macrow  v.  Great  Western 
R.  Co.,  L.  R.  6  Q.  B.  612.  with  the 
explanation  that  what  is  usually 
carried  by  travelers  must  be  deter- 
mined with  reference  to  the  habits 
and  wants  of  the  class  to  which  the 
traveler  belongs!.  (2)  Such  articles 
of  necessity  and  convenience  as  are 
usually  carried  by  passengers  for 
their  personal  use,  comfort.  Instruc- 
tion, amusement,  or  protection;  and. 
in  considering  what  constitutes  bag- 
gage, regard  must  be  had  to  the 
nablts  and  condition  In  life  of  the 
passenger.  Chicago,  etc.,  R.  Co.  v. 
Collins,  56  III.  212.  (3)  Such  ordinary 
and  rtiasonable  wardrobe  as  Is  suit- 
able for  one  in  a  traveler's  station 
in  life,  together  with  such  articles 
as  are  generally  found  in  the  para- 
phernalia of  a  traveler.  Greenfield 
First  Nat.  Bank  v.  Marietta,  etc..  R. 
Co.,  20  Oh.  St.  259,  5  AmR  655.  (4) 
"Property  which  is  transported 
under  or  as  an  Incident  to  the  con- 
tract of  transportation  of  the  owner 
as  a  passenger."  Morgan  v.  Wool- 
verton.  203  N.  Y.  62.  96  NE  354.  36 
LRANS  640  faff  136  App.  Div.  351. 
120  NYS  1008]. 

[  b  ]  Beoeptaoles  and  oos tents. — 
"Ordinary  baggage  Is  made  up  of 
two  elements.  First,  certain  things 
which  may  become  such;  second,  the 
bags,  trunks,  valises,  satchels,  pack- 
ages or  other  receptacles  in  which 
these  things  are  to  be  put  before 
they  can  he  deemed  baggage.  In 
other  words,  the  bag  or  other  re- 
ccntacle  and  their  contents  are  both 
necessary  components  of  the  legal 
Idea  conveyed  by  the  term  baggage." 
State^v.^Mlssourl  ftu^  R.  Co.,  71  MOi 
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a  similar  definition  ia  in  effect  enacted  by  atatnte.** 
It  is  not  confined  to  wearing  apparel,  and  the  car- 
rier cannot  restrict  the  rig^t  of  a  passenger  to  earry 
baggage  necessary  for  his  comfort  or  convenience 
by  eaUing  it  wearing  amiarel.""  As  to  the  general 
definition  of  the  term  "baggage/'  the  authorities 
differ  but  little,  although  the  results  reached  in  the 
application  of  the  definition  to  the  facts  of  particu- 
lar cases  are  often  Taried,"*  and  depend  in  some 
measure  at  least  on  the  particular  circumstances.^ 
Oeneral  critericoL  Whether  or  not  certain  arti- 
cles are  within  the  term  "baggage/'  so  as  to  render 


a  earner  liable  for  their  loss,  is  to  be  determined 
from  the  character  and  length  of  the  journey  the 
owner  is  on,  its  purposes  and  objects,  his  station  in 
life,  and  the  habits  and  usages  of  the  elass  of  travel- 
ers to  which  he  belongs.** 

Articles  for  use  dnriiv  jonriwy  and  afterwifd. 
A  traveler  is  entitled  to  earry  with  him  as  baggi^ 
such  articles,  having  regard  to  the  considerations 
set  forth  above,  as  are  fairly  and  ordinarily  neces- 
sary to  his  personal  ramfort  and  eonvenienoe,  both 
during  the  journey  and  for  a  reasonable  pcoiod 
thereafter;*"  and  regard  must  be  had  to  the  nature 


[c]  'fBagvaff*"  lUvtlnfaislMd  from 
otnor  "property." — Baggage  Is  prop- 
erty carried  by  the  person,  and 
stands  on  a  different  footing  from 
the  carrlai^e  of  other  property,  so 
that  a  statute  authorizing  street  sur- 
face railroads  to  carry  persons  and 
property  in  their  cars  can  not 'be 
presumed  to  limit  the  term  "pro- 
erty"  to  baggaee  merely.  De  Grauw 
V.  Long  Island  Electric  R.  Co.,  48 
App.  Div.  502.  60  NYS  163  [aff  163  N. 
Y.  697  mem,  57  NE  1108  mem]. 

88.  See  statutory  provisions. 

fa]  In  Mlssoiul,  under  Rev. '  St. 
(1899)  g  1192,  which  regulates  the 
charges  of  railroads  as  common  car- 
riers of  passengers  and  provides  that 
the  charges  shall  be  limited  to  com- 

Sensatlon  per  mile  for  the  transpor- 
ition  of  any  person  with  "ordinary 
baggage,"  the  addition  of  the  word 
"ordinary"  does  not  limit  the  word 
"baggage"  to  wearing  apparel  and 
other  articles  ordinarily  carried  by 
a  common  traveler,  but  is  used 
merely  to  recognize  the  well  estab- 
lished meaning  of  the  word  "bag- 
gage" as  dlstinKuished  from  "mer- 
chandise." Doerner  v.  St.  Louis,  etc.. 
B.  Co.  149  Mo.  A.  170.  130  SW  62. 

[b]  In  OMahoma,  under  laws  of 
the  territory  of  Oklahoma  (Wilson 
Rev.  Annot.  St.  [1903]  SS  708,  709), 
as  continued  In  force  by  schedule  to 
the  constitution  f  2,  baggage  which 
a  carrier  must  receive  and  transport 
without  charge,  except  for  excessive 
weight,  means  such  articles  as  are 
Intended  for  the  use  of  a  passenger 
while  traveling,  or  for  his  personal 
equipment.  St.  Lfouis,  etc..  R.  Co.  v. 
Dtckerson.  29  Okl.  386.  118  P  140. 

89.  '  Mexican  Nat.  R.  Co.  v.  Ware, 
(Tex.  Civ.  A.)  60  SW  343. 

80.  Ark. — Chicago,  etc.,  R.  Co. 
v.  Whltten.  90  Ark.  462.  119  SW  835. 
21  AnnCaa  726  and  note;  Kansas 
City.  etc..  R.  Co.  v.  McGahey.  63  Ark. 
344.  38  SW  669.  58  AmSR  111,  36 
LRA  781. 

Ky. — Illinois  Cent.  R.  Co.  v.  Mat- 
thews. 114  Ky.  978,  72  SW  302,  24 
KyL  1766,  102  AmSR  316.  60  LRA 
846. 

Miss. — Mississippi  Cent.  R.  Co.  v. 
Kennedy.  41  Miss.  671. 

N.  Y. — Orange  County  Bank  v. 
Brown,  9  Wend.  85,  21  AmD  129. 

Okl. — Choctaw,  etc..  R.  Co.  v. 
Zwlrtz,  13  Okl.  411.  73  P  941. 

Or.— -Oakes  v.  Northern  Pac.  R. 
Co.,  20  Or.  392.  2G  P  230,  23  AmSR 
126.  12  LRA  318. 

Pa. — McGlll  v.  Rowand,  3  Pa.  451, 
46  AmD  654. 

Tex. — Missouri,  etc.,  R.  Co,  v. 
Meek.  33  Tex.  Civ.  A.  47,  76  SW  317. 

"As  to  what  constitutes  baggaiie 
In  the  legal  sense,  or  ordinary  bag- 
gage, or  personal  baggage,  as  com- 
monly used  In  England.  It  has  been 
found  by  the  courts  dlfflcalt  If  not 
Impossible  to  define  with  accuracy 
within  the  meaning  of  the  rule  of 
the  carrier's  liability.  ...  In  a  gen- 
eral sense.  It  may  he  said  to  Include 
such  articles  as  it  is  usual  for  per- 
sons traveling  to  take  with  them  for 
their  pleasure,  convenience  and  com- 
fort according  to  the  habits  and 
wants  of  the  class  to  which  they  be- 
long." Oakes  t.  Northern  Pac.  R. 
Co..  20  Or.  392.  396,  28  P  280,  23  Am 
8R  126,  12  LRA  31S  fQUOt  Illinois 
Cent.  R.  Co.  v.  Matthews,  114  Ky. 


973,  72  SW  302,  24  KyL  1766,  102 
AmSR  316.  60  LRA  846]. 

"The  articles  which  will  pass 
under  the  denomination  of  'other 
conveniences'  are  as  various  as  the 
tastes,  occupations,  and  habits  of 
travelers.  The  sportsman  who  sets 
out  on  an  excursion  for  amusement 
in  his  department  of  pleasure,  needs, 
in  addition  to  his  clothing,  his  gun 
and  fishing  apparatus;  the  musician, 
his  favorite  instrument,  the  man  of 
letters,  his  books;  the  mechanic,  his 
tools.  In  all  these  cases,  and  in  a 
vast  number  of  others,  unnecessary 
to  enumerate,  the  articles  carried  are 
necessary,  in  one  sense,  to  the  use 
of  the  passenger.  He  cannot  attain 
the  object  he  Is  In  pursuit  of,  with- 
out them,  and  the  object  of  his 
Journey  would  be  lost,  unlefts  he 
was  permitted  to  carry  them  with 
him.  Yet,  under  pretense  of  carry- 
ing these  articles,  it  by  no  means 
follows,  that  the  carrier  is  bound  to 
carry  a  box  of  guns,  a  pianoforte  or 
organ,  a  library,  or  the  tools  and 
machinery  of  a  machine  shoo."  Mon- 
vllle  V.  Grinnell.  30  N.  Y.  594.  619. 

[a]  It  Is  Impossible  to  draw  oay 
very  well  dofliMd  line  as  to  what  is. 
and  what  is  not,  necessary  or  ordi- 
nary baggage  for  a  traveler.  That 
which  one  traveler  would  consider  in- 
dispensable would  be  deemed  super- 
nuous  and  unnecessary  by  anotner. 
But-the  general  habits  and  wants  of 
mankind  must  be  deemed  to  be  in 
the  mind  of  the  carrier  when  It  re- 
ceives a  passenger  for  conveyance. 
Choctaw,  etc.,  R,  Go.  v.  Zwlrt*.  13 
Okl.  411,  73  P  941. 

81.  New  York  Cent,  etc.,  R.  Co.  v. 
Fraloff,  100  U.  S.  24,  25  L.  ed.  531: 
Denver,  etc..  R.  Co.  v.  Johnson.  60 
Colo.  187.  141  P  650.  AnnCasl912C  627 
[cit  Cycl;  Sherman  v.  Pullman  Co., 
79  Misc.  52.  139  NYS  Bl. 

"The  quantity  or  kind  or  value  of 
the  baggage  which  a  passenger  may 
carry  under  the  contract  for  the 
transportation  of  his  person  depends 
upon  a  variety  of  circumstances 
which  do  not  exist  in  every  case." 
New  York  Cent.,  etc.,  R.  Co.  v.  Pra- 
loff.  100  U.  S.  24,  28,  25  L.  ed.  631. 

M.  U.  S. — New  irork  Cent.,  etc., 
R.  Co.  V.  Praloff,  100  U.  S.  24.  25  L. 
ed.  531;  Hannibal,  etc..  R.  Co.  v. 
Swift.  12  Wall.  262,  20  L.  ed.  423. 

Ark. — Kansas  City.  etc..  R.  Co.  v. 
State,  66  Ark.  363,  46  SW  421.  422, 
67  AmSR  933,  41  LRA  333;  Kansas 
City,  etc..  R.  Co.  v.  McGahey,  63  Ark. 
344,  88  SW  669,  68  AmSR  111,  36 
LRA  781. 

III.— Hebard  v.  Rlegel.  67  111.  A. 
584. 

Ind. — Repp  t.  Indianapolis,  etc.. 
Tract.  Co..  fll  NB  614  [rev  (A.)  108 
NB  441]. 

N.  Y. — Nevlns  v.  Bay  State  Steam- 
boat Co.,  17  N.  Y.  Super.  225;  Sher- 
man T.  Pullman  Co..  79  Misc.  52.  139 
NYS  61. 

S.  D. — House  V.  Chicago,  etc.,  R. 
Co.,  30  S.  D.  321.  138  NW  809.  Ann 
Casl916C  1045,  32  S.  I>.  209,  142  NW 
736. 

Tenn. — Coward  v.  Bast  Tennessee, 
etc..  R.  Co..  16  Lea  826.  67  AmR  226; 
Johnson  v.  Stone.  11  Humphr.  419. 

Tex. — Missouri,  etc..  R.  Co.  v.  Meek, 
33  Tex.  Civ.  A.  47.  76  SW  317;  Mis- 
souri Pac.  R.  Co.  V.  York,  2  Tex.  A. 
Civ.  Cas.  I  638. 


Eng. — Maerow  v.  Great  Western  R. 
Co..  L.  R.  6  Q.  B.  612. 

[a]  "The  principle  andeaarlzw  Um 
rue  seems  to  be  that  the  common 
carrier  must  know  that  one  making 
a  Journey  will  need  certain  articles 
of  personal  use  during  the  Journey 
and  at  Its  end,  and  Is  chargeable 
with  notice  of  the  nature,  character 
and  value  of  such  as  Is  usually  so 
taken,  so  far  as  notice  la  necessary 
to  fix  the  liability  of  the  carrier,  ft 
appears  that  the  carrier  must  take 
notice  of  the  class  to  which  the 
traveler  belongB.  and  the  nature  and 
object  of  the  journey,  and  this  be- 
ing true  It  follows  as  a  matter  of 
common  knowledge  that  the  carrier 
will  know  iu  a  general  way  the  char- 
acter. Quantity  and  value  of  the  bag- 
gage witich  such  travelers  generallr 
carry  on  such  a  Journey.  Havlnr 
this  knowledge  the  carrier  will  know 
in  advance  what  should  be  the  meas- 
ure of  Its  care  In  the  protection  of 
the  baggage  and  the  measure  of  Ita 
liability  in  case  of  its  loss.  It  fol- 
lows logically  that  whatever  articles 
would  not  come  within  the  deflnitlOD 
of  baggage  In  a  particular  case,  ^tlier 
in  their  nature,  quantity  or  valve, 
the  carrier  could  not  be  held  to  have 
foreknown,  and  It  would  be  unjust  to 
hold  it  to  a  responsibility  whlt^  It 
had  not  undertaken."  Missouri,  etc., 
R.  Co.  v.  Meek,  S3  Tex.  Civ.  A,  47. 
60,  75  SW  817. 

[h]  "Two  Olnffs  sboold  oottteol  in 
the  determination  of  what  la  baic- 
gage:  (1)  The  purpose  of  tba  jour- 
ney; (2)  the  prevailing  custom." 
House  V.  Chicago  etc.,  R.  Co..  SO  8. 
D.  321.  331,  ifS  NW  80».  AnnCas 
19I5C  1046.  32  3.  D.  209,  142  NW  718. 

[c]  Bwnracs  of  womsB^The  term 
baggage,"  In  so  far  as  a  female 
passenger  is  concerned.  ln«Iudes 
whatever  property  or  articles  of 
paraphernalia  she  chooses  to  eonr 
on  her  Journey,  necessary  to  her  use. 
enjoyment,  or  pleasure  In  traveling. 
Pullman  Co.  v.  Vanderhoeven,  48  Tex. 
Civ.  A.  414,  107  SW  147. 

93.  Ark. — Kansas  City  Southern 
R.  Co.  V.  Skinner,  88  Ark.  180,  111  SW 
1019,  21  LRANS  860. 

Ga. — Hutchtngs  v.  Western,  etc.,  R. 
Co.,  25  Oa.  61,  Tl  AmD  1B8  and  note. 

111. — Parmelee  v.  Fischer.  22  III. 
212.  74  AmD  138. 

Ind. — Toledo,  etc..  R.  Co.  v.  Ham- 
mond, 33  Ind.  279,  S  AmR  221. 

Mass. — Dunlap  v.  International 
Steamboat  Co..  08  Mass.  371. 

Miss. — New  Orleans,  etc,  R.  Co.  v. 
Moore.  40  Miss.  10. 

Mo. — ^Whltmore  V.  The  Caroline.  20 
Ho.  513. 

N.  Y. — Dexter  v.  Syracuse,  etc..  R. 
Co.,  42  N.  Y.  328.  1  AmR  527:  Sher- 
man T.  Pullman  Co..  79  Misc.  S2,  130 

NYS  61. 

S.  C— Godfrey  V.  Pullman  Co..  87 
S.  C.  361,  69  SK  666,  AnnCa8l912B 
971. 

S.  D. — ^House  y.  Chicago,  etc..  R. 
Co.,  30  S.  D.  881,  138  NW  809.  Ann 
Ca8l9l6C  1046,  32  S.  D.  209,  142  NW 
736. 

Wis. — Oleason  v.  Goodrich  Transp. 
Co..  32  Wis.  86,  14  AmR  716. 

"It  cannot  be  held,  that  baggage 
Is  only  such  articles  as  are  needed, 
during  the  Journey  Itself, '  because 
this  would  exclude  all  articles  placed 
In  a  trunk  and  checked  through  to 
the  destination,  and  would  exclude 
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of  the  journey  on  which  a  passenger  is  bound';  its 
immediate  necessities  as  well  as  its  ultimate  pur- 
poses are  to  be  considered."  Baggage,  however,  has 
been  held  not  to  include  articles  to  be  used  after 
the  consummation  of  the  journey,""  or  which  are  not 
carried  to  supply  any  wants  of  the  traveler,  as  such, 
on  his  journey. 

1568]  2.  Wearing  Apparel.  A  passenger  is 
entitled  to  carry  as  baggage  wearing  apparel  for  his 
reasonable  use,  no  matter  how  valuable,  if  suitable 
to  his  circumstances  and  condition  in  life."  This 
includes  such  wearing  apparel  as  it  would  be  neces- 
sary or  reasonable  for  him  to  use  after  arriving  at 
his  destination;"  and  it  has  also  been  held  to  in- 
clude cloth,  to  a  reasonable  amount,  procured  for 
the  purposq  of  being  made  into  wearing  apparel,**" 
and  articles  of  jewelry  and  personal  adornment  in 
ordinary  use  suitable  to  the*  station  and  condition 
in  life  of  the  passenger.^ 


any  person  taking  a  single  article 
a«  bBKeage  If  his  Journal  was  b'«- 
twean  points  close  together.  Dexter 
T.  Syracuse,  etc.,  R.  Co.,  43  N.  Y.  826, 
1  AmR  627.  We  therefore  hold  that 
the  question  of  bajrgaRe  depends  up- 
on tne  purpose  of  the  Journey,  and 
upon  the  customs  of  the  country  — 
the  customs  as  they  relate  to  both 
the  class  of  articles  shipped  and  the 
class  to  which  the  nhlpner  belongB." 
House  V.  Chicago,  etc,  R.  Co.,  30  S. 
S.  321,  332,  138  NW  809,  AnnCast915 
C  1046,  82  S.  D.  209,  142  NW  736. 

[a]  Ba#«ure  iBOlttdes.  within 
nsaoaabla  sufts,  whatever  may  be 
deemed  proper  or  desirable  for  the 
necessity,  comfort,  convenience, 
pleaauret  or  ojnusement  of  the  pas- 
senger on  his  Journey,  or  during  his 
stay  away  from  home:  and  where  a 
person  is  away  from  home,  without 
any  article  of  wearing  apiiarel  except 
such  as  he  has  on  nls  person,  and 
purchases  a  trunk  and  apparel  to 
ti^e  with  him  on  his  return  home, 
such  apparel  constitutes  "baggage," 
and  the  term  is  not  limited  to  such 
articles  as  the  naasenger  expects  to 
use  or  needs  by  the  way,  but  Includes 
articles  purchased  for  the  Immedi- 
ate personal  use  of  the  passenger, 
although  such  articles  have  never 
been  worn.  Dexter  v.  Syracuse,  etc., 
R.  Co.,  42  N.  T.  326,  1  AmR  627. 

[b]  Vot  Wmlttfl  to  parttcnlar  part 
of  Jowmvr. — The  character  of  the 
baggage  ^rried  by  a  passenger  ia 
not  to  be  limited  to  the  requirements 
of  any  particular  part  of  the  Journey 
nor  of  any  particular  line  of  con- 
necting carriers,  and  the  passenger 
is  entitled  to  carry  such  personal 
effects  as  baggage  as  will  reasonably 
supply  bis  wants  during  the  entire 
Journey.  Oodfrey  v.  Pullman  Co..  87 
S.  C.  361,  6»  SE  ««e.  AnnCa8l912B 
S71. 

94.  Dibble  v.  Brown,  12  Qa.  217. 
66  AmD  460;  Parmelee  v.  Fischer.  22 
III.  212,  74  AmD  138;  Orange  County 
Bank  v.  Brown,  9  Wend.  (N.  Y.)  86, 
24  AmD  129;  Gleason  v.  Goodrich 
Transp.  Co.,  32  Wis.  86,  14  AmR  716. 
See  also  casea  supra  note  93. 

95.  Louisville,  etc..  R.  Co.  v.  Flet- 
cher, (Ala.)  69  S  634:  St  Louis,  etc.. 
R.  Co.  v.  Miller,  103  Ark.  37.  146  SW 
889.  39  LRANS  634  and  note. 

98.  Mississippi  Cent  R.  Co.  v. 
Kennedy,  41  Miss  671.  See  also  infra 
H    1669,  1563-1666. 

"A  reasonable  amount  of  bagffage, 
by  common  usage,  is  deemed  to  be 
included  In  the  fare  of  the  passenger; 
but  the  courts  should  not  allow  this 
custom  to  be  abused,  and,  under  pre- 
tense of  baggage.  Include  articles  not 
within  the  scope  of  the  term  or  in- 
tent of  the  parties,  and  thereby  de- 
frauding the  carrier  of  his  Just  com- 
pensation, besides  subjecting  him  to 
unknown  hazards."  Mississippi  Cent. 
R.  Co.  v.  Kennedy.  41  Miss.  671,  678. 

97.  U.  S. — New  York  Cent.,  etc. 
R.  Co.  V.  Fraloff.  100  U.  8.  24,  25 
L.  ed.  681:  Maurlts  v.  New  York,  etc.. 
R.  Co.,  28  Fed.  765. 


Ark. — Kansas  £ity,  etc..  R.  Co.  v. 
McGahey,  63  Ark.  344,  38  SW  669, 
68  AmSR  111,  36  LRA  781. 

111. — Jones  v.  Cincinnati,  etc.  R. 
Co.,  184  III.  A.  287. 

Ind. — Toledo,  etc.  it.  Co.  v.  Ham- 
mond, 33  Ind.  379,  6  AmR  221;  Doyle 
V.  Klser,  6  Ind.  242. 

Nebr.—Oibbons  v.  Chicago,  etc,  R. 
Co.,  98  Nebr.  696,  154  NW  226. 

N.  Y. — Dexter  v.  Syracuse,  etc.,  R. 
Co.,  42  N.  Y.  326.  1  AmR  627. 

Oh.— Greenfield  First  Nat  Bank  v. 
Marietta,  etc.,  R.  Co.,  20  Oh.  St  269, 
6  AmR  666. 

Pa.— Hay  v.  Lehigh  Valley  B.  Co.. 
17  Pa.  Dist.  942. 

Tenn. — Yazoo,  etc.,  R.  Co.  v.  Bald- 
win. 113  Tenn.  205.  81  SW  699. 

Tex. — Mexican  Cent  R,  Co.  v.  De 
Rosear.  (Civ.  A.)  109  SW  949:  Gal- 
veston, etc.,  R.  Co,  V.  Pales,  33  Tex. 
Civ.  A.  457.  77  SW  234. 

Man. — McCaffrey  v.  Canadian  Pac. 
R.  Co.,  1  Man.  360. 

"Whether  articles  of  wearing- 
apparel,  in  any  particular  case,  con- 
stitute baggage,  as  that  term  Is  un- 
derstood in  the  law,  for  which  the 
carrier  Is  responsible  as  insurer,  de- 
ponds  upon  the  inquiry  whether  they 
are  such  in  quantity  and  value  as 
passengers  under  like  circumstances 
ordinarily  or  usually  carry  for  per- 
sonal use  when  travelling."  New 
York  Cent.  etc..  R.  Co.  v.  Fraloff,  100 
U.  S.  24,  29,  25  L.  ed.  631. 

98.  Mauritz  v.  New  York,  etc.,  R. 
Co.,  23  Fed.  766:  Dexter  v.  Syracuse, 
etc.,  R.  Co.,  42  N.  Y.  326,  1  AmR  527; 
San  Antonio,  etc.,  R.  Co.  v.  Qreen, 
(Tex.  Civ.  A.)  170  SW  110;  Missouri, 
etc,  R.  Co.  V.  Meek,  33  Tex.  Civ.  A. 
47.  76  SW  317. 

[a]  Winter  otothing  <1)  carried  on 
a  short  summer  Journey  Is  not  bag- 
gage. Missouri,  etc..  R.  Co.  v.  Meek, 
33  Tex.  Civ.  A.  47.  76  SW  317.  (2) 
But  winter  clothing  which  a  passen- 
ger expected  to  use  on  the  comple- 
tion of  his  Journey,  winter  being 
near,  is  baggage.  San  Antonio,  etc, 
R.  Co.  V.  Green,  (Tex.  Civ.  A.)  170 
SW  110. 

99.  Mauritz  v.  New  York,  etc..  R. 
Co.,  23  Fed.  766;  Duffy  v.  Thompson, 
4  H.  D.  Smith  (N.  Y.)  178. 

[a]  IdJk&a  ont  Into  sUrt  boaoma 
is  wearing' apparel.  Duffy  v.  Thomp- 
son, 4  E,  D.  Smith  (N.  Y.)  178. 

1.  Hay  v.  Lehigh  Valley  R.  Co.. 
17  Pa.  Dist  942.  See  also  Infra  i 
1660. 

a.  Nevlns  V.  Bay  State  Steamboat 
Co.,  17  N.  Y.  Super.  225. 

3.  U.  S.— The  Ionic,  13  P.  Caa.  No. 
7,059.  6  Blatchf.  638. 

Cal. — Metz  V.  California  Southern 
R.  Co..  85  Cal.  329.  24  P  610,  20  Am 
SR  228.  9  LRA  431. 

III. — Chicago,  etc..  R.  Co.  v.  Boyoe, 
73  111.  510.  24  AmR  268. 

Mass, — Dunlap  v.  International 
Steamboat  Co.,  98  Mass.  371. 

Miss. — Mississippi  Cent.  R.  Co.  v. 
Kennedy,  41  Misa.  671. 

N.  J. — Pennsylvania  R.  Co.  v. 
Knight,  68  N.  J.  U  287,  33  A  846. 


[$  1669]  3.  Presents  or  Property  of  Others.  Arti- 
cles intended  as  presents,'  or  carried  for  the  con- 
venience of  others,"  do  not  come  within  the  meaning 
of  the  term  "baggage"  and  in  such  cases  the  car- 
rier is  liable  only  as  a  gratuitous  bailee.  The  fact 
that  a  passenger  pays  extra  chaiges  on  a  trunk  and 
informs  the  carrier  s  agent  of  its  contents  but  does 
not  inform  him  that  certain  articles  in  it  belong  to 
another  person,  and  that  the  carrier  accepts  the 
trunk  under  such  a  statement,  does  not  constitute 
an  implied  contract  that  the  carrier  will  carry  such 
articles  as  freight  or  ba^age  so  as  to  render  it 
liable  for  their  loss.* 

Property  of  member  of  family.  Members  of  the 
same  family  traveling  together  may  carry  their 
effects  in  the  same  trunk,  or  one  may  carry  in  his 
trunk  the  effects  of  the  others,  and  each  may  re- 
cover for  any  loss  to  his  baggage.''  It  has  also  been 
held  that  a  passenger  may  carry  as  ba^^age  articles 

_  N.  Y. — Dexter  v.  Syracuse,  etc.,  R. 
Co..  42  N.  Y.  326,  1  AmR  627:  Gumey 
v.  Grand  Trunk  R.  Co.,  14  NYS  321; 
Nevlns  V.  Bay  State  Steamboat  Co.. 
17  N.  Y.  Super.  226;  Hurwitz  v.  Ham- 
burg-American Packet  Co..  27  Misc. 
814.  56  NYS  379;  Weed  v.  Saratoga, 
etc.  B.  Co..  19  Wend.  634. 

N.  C. — Brick  v.  Atlantic  Coast  Line 
R,  Co..  145  N.  C.  203,  68  SE  1073,  122 
AmSR  440,  13  AnnCas  828  and  note. 

Oh. — Greenfield  First  Nat  Bank  v. 
Marietta,  etc.,  R.  Co.,  20  Oh.  St.  2S9, 
6  AmR  665. 

Pa. — Merritt  v.  Lehigh  Valley  R. 
Co..  49  Pa.  Super.  219;  Bullard  v. 
Delaware,  etc.,  R.  Co.,  21  Pa.  Super. 
683;  Jacobs  v.  Central  R.  Co..  19  Pa. 
Super.  13  [aff  208  Pa:  636.  57  A  982]. 

Tex. — ^Andrews  v.  Ft.  Worth,  etc, 
R.  Co..  (Civ.  A.)  26  SW  1040. 

Eng. — Becher  v.  Great  Eastern  R. 
Co..  L.  R.  5  Q.  B.  241. 

[a]  Thu  a  carrier  Is  not  liable 
for  the  loss  of  a'  lady's  Jewelnr. 
which  is  being  carried  by  a  man  m 
his  trunk.  Metz  v.  California  South- 
ern R.  Co.,  86  Cal.  329,  24  P  610.  20 
AmSR  228,  9  LRA  431;  Cadwallader 
v^^Grand  Trunk  R.  Co..  9  L.  C.  (Que.) 

[b]  Oooda  of  prtsolpol  as  bag^ 
gag*  of  traveling  agent. — ^A  carrier 
transporting  goods  or  a  principal  as 
baggage  of  nis  traveling  agent,  with- 
out notice  of  the  prlnctpars  owner- 
ship, ia  liable  to  the  principal  only 
for  gross  negligence  as  a  gratuitoua 
bailee.  Cattaraugus  Cutlery  Co.  T. 
Buffalo,  etc.,  R.  Co.,  24  App.  DIv.  267, 
48  NYS  461.  * 

[c]  Honey  of  aaother^Baggage 
for  which  a  carrier  ia  liable  does  not 
include  money  of  one  passenger  con- 
tained in  a  valise  which  another  pas- 
senger with  the  knowledge  of  the 
flrst.  delivers  as  his  own  luggage; 
and  to  such  a  passenger  a  carrfer  Is 
not  liable  at  all,  because  be  has  not 
been  shown  to  have  made  any  con- 
tract with  it  to  transport  the  bag- 

fEige.       Dunlap     v.  International 
teamboat  Co..  98  Mass.  371. 
Moasy  as  baggage  see  Infra  S  1661. 

4.  Talcott  v.  Wabash  R,  Co..  66 
Hun  466.  21  NYS  318. 

5.  Md. — Baltimore  Steam  Packet 
Co.  V.  Smith,  23  Md.  402,  87  AmD  676. 

Mich. — WIthey  v.  Pore  Marquette 
R.  Co.,  141  Mlc*.  412,  104  NW  773, 
113  AmSR  533.  1  LRANS  362  and 
note,  7  AnnCae  67  and  note. 

N.  Y. — Curtis  V.  Delaware,  etc..  R. 
Co.,  74  N.  Y.  116.  80  AmR  271;  Dex- 
ter V.  Syracuse,  etc.  R.  Co.,  42  N.  T. 
326,  1  AmR  627. 

N.  C— Brick  V.  Atlantic  Coast  Line 
R.  Co.,  145  N.  C.  203.  68  SB  1073,  122 
AmSR  440.  13  AnnCas  328. 

Tenn. — Yazoo,  etc.,  R.  Co.  v.  Bald- 
win, 113  Tenn.  205.  81  SW  699. 

[a]  Xnfaat  travelliig  with  fathM. 
—A  father,  paying  full  fare  for  him- 
self, and  traveling  with  an  Infant 
child  of  such  tender  years  that  by 
custom  no  fare  is  demanded  for  ItB 
carriage,  may  recover  on  thei  con- 
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of  a  reasonable  amount  or  valoe  which  belong  to 
members  of  his  family  vho  axe  not  traveling  with 
him,*  or  whieh  he  has  purchased  for  such  members;^ 
but  there  are  cases  to  the  contrary.' 

[$  1560]  4.  Jewttlry  and  Similar  Articles.  Except 
in  so  far  as  there  are  statutory  regulations  to  the 
contrary,^  jewelry,  opera  glasses,  and  like  articles 
of  persona!  adornment  or  convenience,  suitable  to 
the  condition  and  circumstances  in  life  of  the  pas- 
senger, and  intended  for  personal  use  during  the 
continuance  of  the  journey,  arc  properly  included 
as  bag^^age;^**  but  not  where  they  are  being  euried 
by  a  traveler  for  the  use  of  someone  else  or  for  the 
purpose  of  business  or  sale.^^ 

A  passenger's  watch,  when  not  carried  on  his  per- 
son but  in  his  trunk,  may  properly  be  taken  as  a 

jury  to  articles  bought  and  used  for 
the  child,  which  articles  are  a  part 
of  the  father's  'b&ggaeo.  Wlthey  v. 
Pere  Marquette  R.  Co..  141  Hlch.  412. 
104  NW  778,  lia  AmSR  633,  1  LRA 
NS  3E2  and  note,  7  AnnCas  67  and 
note. 

e,  Jones  V.  Cincinnati,  etc.,  R.  Co., 
184  111.  A.  287  (small  amount  of 
jewelry  UelonglnE  to  deceased  wife); 
Battle  V.  Columbia,  etc.,  R.  Co..  70 
S.  C.  329.  49  SB  849;  Callan  v.  Cana- 
dian Northern  R.  Co..  19  Man.  141. 


part  of  his  ba^^age,  and  he  may  recover  for  its  loss 
as  such;"  and  it  has  been  held,  on  the  other  hand, 
that  a  watch  carried  by  a  passenger  on  his  person 
is  not  baggage.^' 

[$  1561]  5.  Kon^.  A  traveler  has  the  right  to 
carry  as  part  of  his  ba^age  such  reasonable  amount 
of  money  as  will  be  required  to  meet  his  actual  and 
contingent  expenses  during  the  entire  joum^.'' 
In  determining  the  amount  properly  required  for 
such  expenses,  the  passenger's  entire  trip  is  to  be 
considered,  and  not  merely  that  part  whiefa  is  over 
the  defendant  carrier's  line;  and  a  proper  allow- 
ance for  hotel  bills  on  the  way  and  imm^iatcly  on 
arriving  at  the  destination,  together  with  a  reason- 
able allowance  for  accidents,  sickness,  etc.,  such  as 
a  reasonably  prudent  man  would  consider  it  neces- 


la]  A  buslHuid  nuiT  foovmt  tht 
nLa»  of  Us  own  and  hu  wife's  prop- 
•rty  which  was  In  her  trunk,  she 
alone  being  the  pasMnger.  Battle  V. 
Columbia,  etc.,  rT  Co,,  70  8.  C.  S2», 
49  SE  849. 

[b]  A  married  woman  traveling 
with,  infant  oUldren  to  join  her  hus- 
band cannot  carry  as  personal  bag- 
gaee  the  husband's  clothing,  house- 
hold   effects,    and    the    clothing  of 

Srown  daughters.  Callan  v.  Cana- 
lan  Northern  R.  Co.,  19  Man.  141. 
7,  Kansas  City  Southern  R.  Co.  v. 
Skinner.  88  Ark.  189.  113  SW  1019, 
21  LRANS  860  and  note;  Jones  v. 
Cincinnati,  etc.,  R.  Co..  184  111.  A. 
287  (articles  and  trinkets,  of  no  con- 
slderable  value,  for  grandchildren); 
Jones  V.  Prlester,  1  Tex.  A.  Civ.  CaB. 
§  613. 

[a]  A  dreas  pattern  containing 
twelve  yards  of  goods  valued  at 
eight  dollars  and  elghty-flve  cents, 
purchased  en  route  by  a  passenger  to 
take  home  to  a  member  of  his  fam- 
ily, is  baggage  when  placed  in  his 
trunk,  so  that  he  can  recover  there- 
for if  the  trunk  Is  destroyed.  Kan- 
sas City  Southern  R.  Co.  v.  Skinner, 
88  Ark.  189,  113  SW  1019,  21  LRANS 
850. 

B.  HurwitK  V.  Hamburg-American 
P,acket  Co.,  27  Misc.  814,  66  NTS  S79; 
Bullard  v.  Delaware,  etc.,  R.  Co.,  21 
Pa.  Super.  583. 

[a]     Dreis  of  mother, — ^A  passen- 

Ser  cannot  recover  for  the  loss  of  a 
ress  belonging  to  her  mother  which 
she  carried  with  her  own  personal 
clothing.  Bullard  v.  Delaware,  etc, 
B.  Co..  21  Pa.  Super.  583. 

[b1  Books, — No  recovery  can  be 
had  for  books,  as  constituting  a  part 
of  a  married  woman's  baggage,  which 
she  had  bought  for  her  husband  with 
money  which  he  remitted  to  her  for 
that  purpose.  Hurwltit  v.  Hamburg- 
American  Packet  Co..  27  Misc.  814,  68 
NYS  379. 

S.  See  statutory  provisions.  And 
see  Russell  v.  Quincy,  etc.,  R.  Co., 
177  Mo.  A.  186.  164  SW  164  (holding 
that  Rev.  St.  [1909]  f  3239  provid- 
ing that  a  carrier  shall  not  be  liable 
for  Jewelry  carried  as  baggage  ex- 
cept by  special  contract,  and  a  sim- 
ilar rule  of  the  board  of  railway 
and  warehouse  commissioners  pro- 
viding that  Jewelry,  etc.,  shall  not 
be  accepted  by  railroad  companies 
either  as  baggage  or  as  freignt,  do 
not  prevent  a  carrleF  from  transport- 
ing Jewelry  either  as  baggage  or  as 
freight  under  a  special  contract). 

la  U.  S. — Hannibal,  etc..  R.  Co. 
V.  Swift,  12  Wall.  262.  20  U  ed.  423 


(diamond  pin):  Mauriti  v.  New  York, 
etc.,  R.  Co.,  88  Fed.  765. 

Ala. — Cooney  v.  Pullman  Palace- 
Car  Co.,  121  Ala.  368,  25  S  712,  53 
LRA  690.  ft 

Oa. — Pullman  Co.  v.  Green.  128  Oa. 
142,  67  SE  233,  119  AmSR  368,  10 
AnnCas  893. 

III. — Michigan  Cent.  R.  Co.  v.  Car- 
row,  73  111.  348,  24  AmR  248. 

Ind. — Toledo,  etc.,  R.  Co.  v.  Ham- 
mond. 33  Ind.  379,  6  AmR  221  (opera 
glass):  Doyle  v.  Klser,  6  Ind.  242. 

Ky. — American    Contract    Co.  v. 
Cross,  8  Bush  472,  8  AmR  471. 
'  Miss. — Mississippi  Cent.  R.  Co.  v. 
Kennedy,  41  Miss.  671. 

Mo. — Doerner  v.  St.  Louis,  etc.,  R. 
Co.,  149  Mo.  A.  170.  130  SW  62:  Hub- 
bard V.  Mobile,  etc.,  R.  Co.,  112  Mo. 
A.  459.  87  SW  52. 

N.  Y. — Hasbrouck  v.  New  York 
Cent.,  etc.,  R.  Co.,  202  N.  Y.  363.  06 
NE  808,  36  LRANS  587,  AnnCasl912D 
1150  [aff  137  App.  Div.  532.  122  NYS 
123  (aff  64  Misc.  478,  U8  NYS  736)] 
(three  rings  worth  fifteen  hundred 
dollars  for  personal  wear  at  a  recep- 
tion); Torpey  v.  Williams,  3  Daly 
162;  McCormlck  v.  Hudson  River  R. 
Co..  4  E.  D.  Smith  181  (finger  rings 
and  gold  watch  and  chain). 

N.  C. — Brick  v.  Atlantic  Coast  Line 
R.  Co.,  145  N.  C.  203,  68  SE  1078,  122 
AmSR  440.  13  AnnCas  328. 

Oh. — Jones  v.  Voorhees,  10  Oh.  145: 
Keith  V.  New  York  Cent.  R.  Co.,  2 
Oh.  Dec.  (Reprint)  125,  1  WestL 
Month  451. 

Pa. — McGill  V.  Rowand.  3  Pa.  451, 
45  AmD  654;  Hay  v.  Lehigh  Valley 
R.  Co..  17  Pa.  Dlst.  942. 

S.  C. — Godfrey  v.  Pullman  C^.,  87 
S.  C.  361,  69  SE  666.  AnnCaal912B 
971;  Battle  v.  Columbia,  etc.,  R.  Co., 
70  S.  C.  329.  49  SE  849. 

Tenn. — Coward  v.  E^ast  Tennessee 
Valley,  etc.,  R.  Co.,  16  Lea  226,  67 
AmR  226  (diamond  pin). 

Tex. — Pullman  Co.  v.  Vanderhoe- 
ven,  48  Tex.  Civ.  A.  414,  107  SW  147 
(diamond  ring);  Galveston,  etc„  R. 
Co.  V.  Fales.  33  Tex.  CMv.  A.  457,  77 
SW  234;  Mexican  Nat.  R.  Co.  v. 
Ware,  (Civ.  A.)  60  SW  343  (gold 
chains,  gold  rings,  a  sliver  pencil 
case,  etc.).  ^ 

Ont. — Bruty  v.  Grand  Trunk  R.  Co., 
32  U.  C.  Q.  B.  66. 

[a]  A  dlaanoad  naoUaoe,  carried 
by  a  female  passenger,  is  baggage, 
although  not  uaed  on  the  Journey. 
Sherman  v.  Pullman  Co.,  79  Misc.  62, 
139  NYS  51. 

[b1  Thlrtar  thowtaad  dollars' 
wortn  of  Jewury  will  not  ordinarily 
be  included  tn  the  term  "baggage. ' 
Michigan  Cent.  R.  Co.  v.  Carrow,  73 
111.  348,  24  AmR  248. 

11.  Humphreys  v.  Perry,  148  U.  S. 
627,  13  set  711,  37  L.  ed.  587; 
Wunsch  v.  Northern  Pac.  R.  Co.,  62 
Fed.  878:  The  Ionic.  18  F.  Cas.  No. 
7.069,  6  Blatchf.  638;  Strome  v.  Lusk, 
(Mo.  A.)  180  SW  27:  Brick  v.  Atlan- 
tic Coast  Line  R.  Co..  146  N.  C.  203, 
68  SE  1073,  122  AmSR  440,  13  Ann 
Cas  328  and  note:  Bowler,  etc..  Co.  v. 
Toledo,  etc.,  R.  Co.,  10  Oh.  Clr.  Ct. 
272,  6  Oh.  Clr.  Dec.  401. 


_ra]  -  Jewalry  nsed  In  oouoetlon 
with  a  RhooUitir  ffallary  at  fairs  and 

circuses  Is  not  baggage.  Strome  v. 
Lusk.  (Mo.  A.)  180  SW  27. 

Igemnanfllie  otlur  than  parsonal 
•Saota  gwnondlj  see  infra  I  1563. 

Presenta  or  pnmartv  of  otban  see 
generally  supra  f  1SS9. 

la.  U,  S. — Hannibal,  etc,  R.  Co.  v. 
Swift.  12  Wall.  262.  20  L..  ed.  423; 
Walsh  v.  The  H.  M.  Wright,  29  F. 
Cas.  No.  17,115.    Compare  The  Ionic, 

18  F.  Cas.  No.  7.059,  5  Blatchf.  538 
(holding  that  the  baggage  which  a 
common  carrier  by  seals  required  to 
carry  s»fely  does  not  Include  a  gold 
watch  and  chain). 

Ky. — American  Contract  Co.  v. 
Cross,  8  Buah  472,  8  AmR  471. 

Miss. — Mississippi  Cent.  R.  Co.  v. 
Kennedy.  41  Miss.  671. 

N.  Y. — Merrill  v.  Grlnnell.  30  N.  Y, 
594:  Torpey  v.  Williams.  3  Daly  162. 

Oh. — Jones  v.  Voorhees.  10  Oh. 
146  (watch  in  trunk  when  lost). 

Tenn.— Coward  v.  Bast  Tennwae* 
Valley,  etc.,  R  Co.,  16  Lea  226,  67 
AmR  226. 

[a]  meaaona  for  xnlev— "A  watch 
and  such  articles  of  Jewelry  as  are 
commonly  worn  upon  the  person,  are 
not  as  essential  to  the  passenger  aa 
clothing  or  the  articles  above  men- 
tioned. But  they  are  things  usually 
carried  on  the  person,  and,  to  some 
extent  as  necessary  aa  the  other.  A 
watch  is  indispensable  to  a  traveler. 
Why  may  they  not  be  carried  in  a 
trunk  with  the  rest  of  the  passenger's 
baggage?  I  think  experience  has 
shown  that  such  property  is  safer  In 
a  trunk  than  on  the  person  while 
traveling.  To  hold  that  they  may 
not  be  carried  in  a  trunk,  without 
notice  to  the  carrier,  and  paying 
extra  compensation  therefor,  is  to 
subject  the  passenger  to  unnecaasarr 
annoyanoe."  Merrill  v.  Qrlnnell,  tO 
N.  Y.  534,  620. 

13.  Clark  v.  Burns,  118  Mass.  276, 

19  AmR  456;  Mississippi  Cent.  R.Co. 
V.  Kennedy,  41  Miss.  671. 

14,  U.  S. — Walsh  V.  The  H.  M. 
Wright,  29  F.  C^.  No.  17.115. 

Ark. — St.  Louis  Southwestern  R. 
Co.  V.  Berry,  60  Ark.  433.  80  SW  764. 
46  AmSR  212.  28  LKA  501. 

Ga. — Hutchlngs  v.  Western,  etc.,  R. 
Co.,  26  Ga.  61,  71  AmD  166  and  note. 

111. — Michigan  Cent.  R.  Co.  v.  Car- 
row,  73  111.  348,  24  AmR  248;  Illinois 
Cent.  R.  Co.  v.  Copeland.  24  111.  332, 
76  AmD  749. 

Ind. — Repp  V.  Indianapolis,  etc. 
Tract.  Co..  Ill  NR  614  [rev  (A.)  109 
NB  441]:  Toledo,  etc.,  R  Co.  v.  Ham- 
mond, 33  Ind.  379.  5  AmR  221;  Doyle 
v.  Klser,  6  Ind.  242. 

Ky. — Chesapeake,  etc.,  R.  Co.  v. 
Hall,  136  Ky.  379,  124  SW  872,  Ann 
C^1912A  364. 

N.  Y. — Carpenter  v.  New  York.  etc. 
R.  Co.,  124  N.  Y.  63.  26  NE  277,  21 
AmSR  644.  11  LRA  769  and  note: 
Weeks  v.  New  York.  etc.  R.  Co..  72 
N.  Y.  50.  28  AmR  104;  Taylor  v. 
Monnot,  11  N.  Y.  Super.  116,  1  AbbPr 
32S;  Torpey  v.  Wllliama,  3  Daly  162; 
Duffy  V.  'Thompson,  4  E.  D.  Smith 
178;  Hasbrouck  v.  New  York  Cent.. 


Vor  latsr  c— — ,  derslopmeBta  and  qIubcm  In  the  law  see  cumulative  Annotations,  Bai|^<|^UjUe^^iM^c^^^^^^^i^ 


§§  1561-1562] 


CABBIEB8 


[10  a  J.]  1191 


sary  to  make,  is  to  be  included."  But  money  car- 
ried merely  for  transportation,  or  for  business  pur- 
poses, such  as  to  make  parchases,  or  for  remittance, 
is  not  ba^age,  and  in  the  absence  of  gross  negli- 
gence tiie  carrier  will  not  be  liable  for  the  loss 
thereof,^"  unless  it  accepts  it  as  baggage  with  full 
knowledge  of  the  facts.^^  A  county  treasurer  carry- 
ing with  him  funds  belonging  to  his  office  cannot 
insist .  that  such  funds  shall  be  carried  as  his 
baggage." 

Money  in  trunk  or  valise.  It  has  been  held  that 
money  deposited  in  a  passenger's  trunk  is  not  bag- 
gage." But  by  the  we^ht  of  authority,  money 
reasonably  necessary  and  intended  for  traveling 
expenses  is  regarded  as  ba^^age,  although  carried 
in  a  trunk  or  valise;^  and  it  has  been  held  that  the 


rule  that  a  passenger  is  entitled  to  carry  a  reason- 
able sum  of  money  as  baggage  docs  not  apply, 
except  where  such  mone^  is  carried  in  a  trunk  or 
box,  the  custody  of  which  is  turned  over  to  the 
carrier.^  But  this  rule  does  not  include  money  car- 
ried by  a  passenger  in  his  trunk  with  which  he 
expects  to  buy  a  stock  of  merchandise,^^  or  which  is 
so  carried  merely  for  the  purpose  of  transportation.*' 
[$  1562]  6.  Particular  Articles.  The  rules  stated 
above"  have  been  considered  ih  a  number  of  cases 
in  regard  to  whether  particular  articles  could  b^ 
classed  as  baggage.^  Within  these  rules  the  term 
"ba^age"  has  been  held  to  include  inter  alia  the 
following  articles:  A  few  books  for  reading;**  the 
manuscript  and  books  of  a  student,  author,  or  pro- 
fessional man;"  the  papers  and  books  of  an  attor- 


etc.  R.  Co.,  64  Mlac  478.  118  NTS 
7S6  [aflC  1ST  App.  DlV.  632.  122  NYS 
123  faff  20S  N.  T.  383,  96  NB  808)1; 
Van  Wyck  v.  Howard,  12  HowPr  14?; 
HolUster  v.  Nowlen,  19  Wend.  234, 
32  AmD  466. 

Oh. — Jones  V.  Voorhees,  10  Oh.  145. 

Pa. — Camden,  etc.,  R.  Co.  v.  Bal- 
dauf,  16  Pa.  67,  66  AmD  481. 

8.  C. — Oodfrey  v.  Pullman  Co.,  87 
S.  C.  361,  69  SB  6C6.  AnnCasl912B 
971:  Battle  v.  Columbia,  etc.,  R.  Co.. 
70  k  C  829,  49  3E  849. 

Tenn. — Johnson  v.  Stone.  11 
Humphr.  419. 

Tex. — San  Antonio,  etc.,  R.  Co.  v. 
Oreen,  (Civ.  A.)  170  SW  110;  Texas, 
etc.,  R.  Co.  V.  Lawrence,  42  Tex,  Civ. 
A.  818,  95  SW  663;  Mexican  Nat.  R. 
Co.  V.  Ware,  (Civ.  A.)  60  SW  343; 
International,  etc.,  R.  Co.  v.  McCown, 
2  Tex.  A.  Civ.  Cas.  I  712;  Missouri 
Pac  R.  Co.  V.  York,  2  Tex.  A.  Civ. 
Cas.  i  638;  Jones  v.  Prleater,  1  Tex. 
A.  Civ.  Cas.  I  618. 

Que. — Cadwallader  v.  Grand  Trunk 
R.  Co..  9  L.  C.  169. 

[a]  Ctood  falth^"The  rule  appears 
to  be  well  settled  that  money  can 
only  be  considered  as  ba^^ase  If 
bona  fide  taken  for  traveling  ex- 
penses and  personal  nse  on  the  trip, 
and  It  therefore  appears  that  It  Is 
always  necessary  to  aver  and  prove 
that  such  was  the  purpose  for  which 
the  money  was  carried,  and  the 
amount  must  be  limited  to  such  as 
a  reasonably  prudent  man  would  con- 
sider necessary  for  the  purpose."  San 
Antonio,  etc.,  R.  Co.  v.  Oreen,  (Tex. 
Civ.  A.)  170  SW  110,  111. 

U.  Hannibal,  etc.,  R.  Co.  v.  Swift, 
12  Wall.  <U.  S.)  262,  20  U  ed.  423; 
Fairfax  v.  New  York  Cent.,  etc..  R. 
Co..  78  N;  Y.  167,  29  AmR  119; 
Merrill  v.  Orlnpell,  80  N.  Y.  594; 
Missouri  Pac.  R.  Co.  v.  York,  2  Tex. 
A.  Civ.  Cas.  S  638. 

"The  amount  must  necessarily  be 
measured,  not  alone  by  the  require- 
ments of  the  transit  over  a  partlcu* 
lar  part  of  the  entire  route,  to  which 
the  line  of  one  class  of  carriers  ex- 
tends, but  must  embrace  the  whole 
of  the  contemplated  journey,  and  in- 
clude such  an  allowance,  for  acci- 
dents or  sickness,  and  for  sojourn- 
inffs  on  the  way,  as  a  reasonably 
prudent  man  would  consider  It  neces- 
sary to  make."  Merrill  v.  Qrinnell, 
SO  N.  Y.  594.  610. 

le.  U.  S.— Hellman  v.  Holladay,  11 
P.  Cas.  No.  6.340,  1  Woolw.  865. 

Cal- — Pflster  V.  Central  Pac.  R.  Co., 
70  Cal.  169,  11  P  686,  59  AmR  404. 

Conn. — Hlckox  v.  Naugatuck  R.  Co., 
31  Conn.  281.  83  AmD  143. 

Ga. — Ifutchlngs  v.  Western,  etc.,  R. 
Co.,  26  Ga.  61.  71  AmD  156;  Dibble 
V.  Brown,  12  Ga.  217,  56  AmD  460. 

111. — Davis  V,  Michigan  Southern, 
etc.,  R.  Co..  22  III.  278,  74  AmD  151; 
Chicago,  etc,  R.  Co.  v.  Thompson,  19 
111.  578. 

Ky. — Chpsapeake,  etc.,  R.  Co.  v. 
Hail.  136  Ky.  379,  124  SW  872,  Ann 
CaslSUA  3G4. 

Mass. — Whltcomb  v.  New  York, 
etc..  R.  Co..  215  Mass.  440.  102  NE 
663;  Levins  v.  New  York,  etc.,  R.  Co., 
183  Mass.  176,  66  NE  803,  97  AmSR 
4S4;  Dunlap  V.  International  Steam* 


boat  Co.,  98  Mass.  871:  Jordan  v. 
Fall  River  R  Ca.  6  Cusb.  69,  61 
AmD  44. 

Miss.— minols  Cent.  R.  Co.  v. 
Handy,  63  Miss.  60B,  66  AmR  846, 

Mo. — Whltmore  v.  Steamboat  Caro- 
line. 20  Mo.  518. 

N.  ¥.— Merrill  v.  Orinnell,  80  N.  Y. 
594;  Weeks  v.  New  York,  etc.,  R.  Co., 
9  Hun  669  [aft  72  N.  Y.  60,  28  AmR 
104];  Williams  v.  Webb,  22  Misc.  613, 
49  NTS  1111  [mod  27  Misc.  508,  58 
NYS  3061;  Orange  County  Bank  v. 
Brown,  9  wend.  86.  24  AmD  129. 

Oh. — Oreenfleld  First  Nat,  Bank  v. 
Marietta,  etc.,  R.  Co.,  20  Oh.  St.  259. 
5  AmR  655, 

Eng. — Phelps  v.  London,  etc.,  R. 
Co.,  19  C.  B.  N.  S.  321.  115  ECL  321, 
144  Reprint  811. 

17.  St.  Louis  Southwestern  R.  Co. 
V.  Berry.  60  Ark.  488,  SO  SW  764.  46 
AmSR  212,  28  LRA  501.  See  gen- 
erally Infra  5)  1565,  1666. 

18.  Pflster  V.  Central  Pac.  R.  Co., 
70  Cal.  169,  11  P  686,  59  AmR  404. 

19.  Nordemeyer  v.  Loescher,  1 
HilL  (N.  T.)  499;  Grant  v.  Newton,  1 
E.  D.  Smith  (N.  Y.)  99  (where  after 
an  examination  of  the  New  York 
decisions,  the  courts  holds  that  no  re- 
covery can  be  had  for  money  carried 
in  a  trunk,  no  matter  how  reasonable 
the  amount);  Hawkins  v.  Hoffman,  6 
Hill  (N.  Y.)  686.  41  AmD  767.  • 

ao.  Hannibal,  etc.,  R.  Co.  v.  Swift, 
12  Wall.  (U.  S.)  262.  20  L.  ed.  423; 
Illinois  Cent.  R.  Co.  v.  Copeland,  24 
III.  832.  76  AmD  749;  Jordan  V.  Fall 
River  R.  Co.,  5  Cush.  (Mass.)  69,  51 
AmD  44;  Hasbrouck  v.  New  York 
Cent.,  etc.,  R.  Co.,  202  N.  Y.  363,  95 
NE  808.  35  LRANS  537,  AnnCas 
1912D  1150  [aft  137  App.  Div.  532,  122 
NYS  123  faff  64  Misc.  478,  118  NYS 
735)]:  Fairfax  v.  New  York  Cent, 
etc..  R.  Co..  73  N.  Y.  167,  29  AmR 
119;  Merrill  v.  Grlnnell,  30  N.  Y.  G94; 
Taylor  V.  Monnot,  11  N,  Y.  Super. 
116;  Van  Wyck  v.  Howard,  12  HowPr 
(N.  Y.)  151. 

[a]  Seasons  for  voJ: — "A  carrier 
may  very  naturally  understand  and 
expect,  that  a  passenger  will  place 
hla  money  for  expenses,  or  some  part 
of  It,  In  his  trunK.  instead  of  carry- 
ing It  all  about  his  person;  he  cer- 
tainly might  as  naturally  expect  this, 
as  that  tnere  would  be  Jewels  or  a 
watch  In  a  traveling  trunk,  for  which 
articles  a  carrier  has  been  held  re- 
sponsible. The  passenger  Is  not 
bound  to  give  notice  of  the  contents 
of  his  trunk,  unless  particular  in- 
quiry be  made  by  the  carrier."  Jor- 
dan V.  Fall  River  R.  Co.,  6  Cush. 
(MaS3.)  69,  73.  51  AmD  44. 

01.  Weeks  v.  New  York,  etc..  R, 
Co.,  72  N.  Y.  50.  28  AmR  104  [aff  9 
Hun  869] ;  Greenfield  First  Nat. 
Bank  v.  Marietta,  etc.,  R.  Co.,  20 
Oh.  St.  259,  5  AmR  656. 

22.  Hlckox  V.  Naugatuck  R.  Co., 
31  Conn.  281,  83  AmD  148;  Hutch- 
Ings  v.  Western,  etc.,  R.  Co.,  26  Ga. 
61.  71  AmD  156  and  note, 

33.  Drange  County  Bank  v. 
Brown,  9  Wend.  (N.  Y.)  86,  24  AmD 
129. 

34.  See  supra  Sfi  1557-1669. 
as.   See  cases  infra  this  note. 

[a]    ArtlatMi  liaia  to  ha  bamacai 


(1)  A  camera  and  Its  belongings. 
Atwood  V.  Mohler,   108  111.  A.  416. 

(2)  A  raxor  and  accountrements. 
Cooney  v.  Pullman  Palace-Car  Co., 
121  Ala.  868,  26  S  712.  63  LRA  690; 
Pullman  Co.   v.   Schaffner,   126  Ga. 

609,  66  SE  983,  9  LRANS  407.  (3) 
Razors  In  a  trunk  checked  by  a  male 
passenger.  San  Antonio,  etc.,  R.  Co, 
V.  Green.  (Tex.  Civ.  A.)  170  SW 
110.  (4)  A  nasal  syringe  with  ac- 
companiments. Cooney  v.  Pullman 
Palace-Car  Co.,  121  Ala.  368,  26  S 
712,  63  LRA  690.  (6)  A  passenger's 
rubber  shoes,  gloves,  catalogues,  and 
memoranda  carried  for  the  purpose 
of  the  Journey.  Runyan  v.  Central 
R.  Co.,  61  N,  J.  L.  637,  41  A  367,  68 
AmSR  711,  43  LRA  284.  (6)  A 
female  traveler's  fancy  work  and 
miscellaneous  ornaments,  a  savings 
bank  and  contents,  and  a  zither  key. 
all  of  which  were  carried  in  her 
trunk.  Yasoo,  etc.,  R.  Co.  v.  Bald- 
win, 113  Tenn.  206,  81  SW  699.  (7) 
"And  other  articles  of  an  analogous 
character,  the  use  of  which  is  per- 
sonal to  the  traveler,  and  the  tak- 
ing of  which  has  arisen  from  the 
fact  of  his  Journeying."  Macrow  v. 
Great  Western  R.  Co.,  L.  R.  6  Q, 
B.  612,  622. 

[b]  AxtlolM  held  not  to  be  bar- 
pwei  (1)  A  piece  of  embroidery, 
Bullard  v.  Delaware,  etc.,  R.  Co..  21 
Pa.  Super.  683.  (2)  Perishable  fruit. 
Georgia  R.  Co.  v.  Johnson,  113  Ga. 
689,   38   SE   964.     (3)   Packages  of 

Srocerles.  Bullock  v.  Delaware,  etc., 
..  Co.,  60  N.  J.  L.  24,  36  A  773,  87 
LRA  417.  (4)  A  concertina.  Bruty 
V.  Grand  Trunk  R.  Co..  32  U.  C.  Q. 
B.  66.  (6)  Specimens  of  gold 
quarts,  legal  documents.  Insurance 
papers,  mining  stocks,  inventories,  a 
will,  family  pictures,  a  marriage 
certificate.  Galveston,  etc.,  R.  Co.  v. 
Falea,  38  Tex.  Civ.  A.  457,  77  SW 
234.  (6)  A  letter  file  and  a  package 
of  nails,  where  It  does  not  appear 
that  either  the  letter  die  or  the  nails 
had  any  connection  with  the  personal 
us©  of  the  passenger  on  the  Journey 
or  were  appropriate  to  the  accom- 
plishment of  the  purpose  of  the 
Journey.  Runyan  v.  Central  R.  Co., 
61  N.  J.  L.  637,  41  A  367,  68  AmSR 
711,  43  LRA  284.  (7)  The  baggage 
of  a  man  cannot  with  any  accuracy 
be  said  to  Include  one  sack,  a  muff, 
and  two  stiver  napkin  rings.  Chi- 
cago, etc..  R.  Co.  V.  Boyce,   73  111. 

610,  24  AmR  268. 

[c]  A  small  pieoa  of  loe  wrapped 
so  as  to  prevent  leaking  cannot  l>e 
said  as  a  matter  of  law  not  to  be 
the  personal  baggage  of  a  passenger 
attempting  to  board  a  street  car,  so 
as  to  warrant  bis  being  refused 
permission  to  board  the  car  with  the 
Ice.  Mcintosh  v.  AUfrusta.  etc.,  B. 
Co.,  87  S.  C.  181,  69  SB  169.  30  LRA 
NS  889  and  note. 

&6.  Kansas  City,  etc.,  R.  Co.  V. 
McGahey,  63  Ark.  344,  38  SW  669,  68 
AmSR  111,  36  LRA  781;  Doyle  v. 
Klaer,  6  Ind.  242. 

87.  U.  S.— Hannibal,  etc.,  R.  Co. 
V.  Swift,  12  Wall.  262,  20  L.  ed.  423; 
Hopkins  V.  Westcott,  IS  F.  Cas.  No. 
6,692,  B  Blaichf.  ft4J-v  j 


1192    [IOC.  J.] 


CABBIEB8 


[§  1562 


ney  at  law;"  the  eatalognes  or  manuseript  price 
books  of  a  traveling  salesman;*"  the  sketches  of  an 
artist  weapons,  such  as  one  is  in  the  habit  of  car- 
rying or  taking  with  him  for  purposes  of  defense  or 
adornment;"  the  guns  and  hunting  apparatus  of  a 
hunter  on  a  hunting  expedition;"  the  fishing  tackle 
of  a  fisherman  on  a  fishing  expedition ;"  the  cooking 
utensils  of  a  camping  party:*'  and  the  easel  of  an 
artist  on  a  sketching  tour.  But  the  term  "bag- 
gage" has  been  held  not  to  include:    A  bicycle^ 

McOahey,  S3  Ark.  844.  38  SW  659,  68 
AmSR  IIX,  36  LRA  781, 

111.— Werner  v,   Evans,  94   HI.  A. 
828> 

Tex. — Missouri,  etc.,  R.  Co.  v. 
Meek.  33  Tex.  Civ.  A,  47,  75  8W  817. 

Eng. — Macrow    v.    Oreat  Weatem 
K.  Co.,  L.  R.  «  Q.  B.  812. 

"It  may  safely  be  said,  that  books 
constitute  to  some  extent  a  part  of 
the  baBsage  of  every  IntelllBent 
traveler.  Especially  is  this  the  case 
with  scholars,  students,  and  mem- 
bers of  the  learned  professions. 
There  is  no  reason  why  they  should 
not  be  under  the  protection  of  the 
law,  as  against  the  negllrence  of 
carriers,  as  well  as  any  other  por- 
tions of  their  basKasa.  But,  it  Is 
said,  that  no  case  can  be  shown 
where  the  carrier  has  been  held  lia- 
ble for  manuscripts.  No  such  case 
has  been  cited,  and,  in  my  re- 
searches, I  have  found  none.  Bnt 
I  see  no  reaaon  for  adopting  a 
rule  by  which  tiiegr  should  be  ex- 
eluded,  under  all  circumstances, 
from  the  list  of  articles  termed  'bag- 


a  typewriter  carried  for  business  purposes."  pictures 
or  engravings,**  or  articles  necessary  only  for  the 
business  in  which  the  passenger  intends  to  engage." 

Tools  of  tradd.  The  tools  or  utensils  used  by  a 
passenger  in  his  trade  or  profession,  and  which  he 
usually  carries  with  him  in  his  trunk,  have  been 
held  td  be  baggage,***  such  as  the  tools  of  a  traveling 
jeweler,*^  or  of  a  carpenter,"  or  the  instruments  of 
a  dentist  or  surgeon.** 

Honsehold  goods.   Furniture,  bedding,  and  other 


cage.'  with  the  lawyer  going  to  a 
disuuit  place  to  attend  Court,  with 
the  author  proceeding  to  his  pub- 
Ilsher'B.  with  the  lecturer  traveling 
to  the  place  where  his  engagement  is 
to  be  fulfilled,  manuscripts  often 
form,  though  a  small,  yet  an  Indis- 
pensable, part  of  his  baggage.  They 
are  carried,  as  such,  in  nls  trunk  or 
portmanteau,  among  his  other  neces- 
sary effects.  They  are  indispensable 
to  the  object  of  his  Journey;  and,  as 
they  are  carried  with  his  baggage.  In 
accordance  with  universal  custom. 
I  see  no  reason  why  they  should  not 
be  deemed  as  necessary  a  part  of  his 
baggage  as  his  novel  or  his  fishing 
tackle.  In  the  present  case,  the 
manuscript  books  lost  are  admitted 
to  have  been  necessanr  articles  for' 
the  student  at  the  institution  to 
which  he  was  proceeding.  They 
must,  under  all  the  circumstances, 
be  deemed  to  have  been  a  part  of  his 
baggage,  for  which  the  defendants 
are  liable."  Hopkins  v.  Weatcott,  12 
F.  Cas.  No.  6.692,  6  Blatchf.  64. 

[a]  Beoord  books  of  a  profes- 
sional nurse  may  be  carried  as  bag- 
gage. Werner  v.  Bvans,  94  111.  A. 
328. 

28.  Hopkins  v.  Westcott.  12  F. 
Cas.  No.  6,692,  6  Blatchf.  64.  But 
see  Phelps  v.  London,  etc..  R. 
Co.,  19  C.  B.  N.  S.  321.  116  ECL  321, 
144  Reprint  811  (holding  that  title 
deeds  and  bank  noteis  to  a  considera- 
ble amount,  carried  by  an  attorney 
for  use  in  court,  cannot  be  regarded 
as  baggage). 

39.  Kansas  City,  etc.,  R.  Co.  v. 
McGahey.  63  Ark.  344,  38  SW  659. 
68  AmSR  111.  36  LRA  781;  Wlngate 
V.  Pere  Marquette  R.  Co..  172  lU.  A. 
314;  Staub  v.  Kendrlck,  121  Ind.  226, 
23  NB  79,  6  LRA  619;  Gleason  v. 
Goodrich  Transp.  Co.,  32  Wis.  85,  14 
AmR  716.  But  see  Yazoo,  etc.,  R. 
Co.  V.  Georgia  Home  Ins.  Co.,  86 
Miss.  7,  37  S  500.  107  AmSR  266,  67 
LRA  646  (holding  that  memoranda 
and  papers  in  the  possession  of  an 
agent,  but  relating  exclusively  to  the 
business  of  his  principal,  and  carried 
by  the  agent  solely  for  business  pur- 
poses are  not  baggage  when  put  by 
the  agent  in  his  trunk;  and  in  the 
absence  of  consent  or  custom  of  the 
carrier  to  accept  such  papers  as  bag- 
gage no  damages  can  be  recovered, 
either  for  the  loss  of  the  papers,  or 


for  delay  In  their  shipment  and  de- 
livery). 

30.  Mytton  v.  Midland  R.  Co.,  4 
H.  &  N.  616,  157  Reprint  982. 

31.  Davis  V.  Michigan  Southern, 
etc..  R.  Co..  22  111.  278,  74  AmD  151; 
Woods  V.  Devln,  13  111.  746.  56  AmD 
483  (a  pocket  pistol  and  a  pair  of 
duelling  pistols) ;  Merrill  v.  Grln- 
nell.  3ff  N.  Y.  694;  Bruty  v.  Grand 
Trunk  R.  Co.,  32  U.  C.  Q.  B.  68.  But 
see  Giles  v.  Fauntleroy,  IS  ISd.  126 
(holding  that  baggage  does  not  in- 
clude a  Colt's  revolver). 

[a]  A  p«saenff«r  trnvelJUff  on 
business  is  not  entitled  to  recover 
for  two  revolvers,  one  being  all  that 
can  properly  be  considered  aa  In- 
cluded within  personal  baggage. 
Chicago,  etc.,  H.  Co.  v.  CoUlna,  56 
111.  212. 

92.  Little  Rock,  etc.,  R.  Co.  v. 
Record,  74  Ark.  12B.  86  SW  421,  109 
AmSR  67  (shotgun);  Kansas  City, 
etc.,  R.  Co.  v.  HcOahey,  63  Ark.  S44, 
38  SW  659,  68  AmSR  111,  36  LRA 
781:  Van  Horn  v.  Kermlt,  4  E.  D. 
Smith  (N.  T.)  453;  Davis  v.  Cayuga, 
etc.,  R.  Co.,  10  HowPr  (N.  Y.)  330 
(rifle  packed  in  trunk,  valued  at 
thirty-five  dollars):  House  v.  Chi- 
cago, etc,  R.  Co.,  it  8.  D.  20».  142 
NW  738,  80  S.  D.  121,  138  NW  809, 
AnnC:a8l915C  1045;  Macrow  v.  Great 
Western  R.  Co.,  L.  R.  S  Q.  B.  612. 

[a]  irot  coaasotsd  With  jonmay. 
— ^A  gun  and  gun  case  taken  by  a 
passenger  oh  a  railroad  trip  not 
shown  to  be  In  any  manner  con- 
nected with  the  purpose  and  object 
of  the  trip  Is  not  "baggage."  House 
V.  Chicago,  etc..  R.  Co..  32  S.  D.  209. 
142  NW  736,  30  S.  D.  321.  138  NW 
809.  AhnCaal916C  1046. 

33.  Kansas  City,  etc.,  R.  Co.  v. 
McGahey.  63  Ark.  344,  38  SW  659, 
68  AmSR  111,  36  LRA  781;  House  v. 
Cniicago.  etc.,  R.  Co..  80  S.  D.  321. 
138  NW  809,  AnnCasl916C  1046,  32 
S.  D.  209.  142  NW  TS6;  Macrow  v. 
Great  Western  R.  Co.,  L.  R.  6  Q.  B. 
612. 

34.  House  v.  Chicago,  etc.,  E.  Co., 
30  S.  D.  821,  138  NW  809,  AnnCaa 
1915C  1045,  32  S.  D.  209,  142  NW 
736. 

36.  Macrow  v.  Great  Western  R. 
Co.,  U  R.  6  Q.  B.  612. 

86.  State  v.  Missouri  Pac.  R.  Co., 
71  Mo.  A.  385;  Britten  v.  Great 
Northern  R.  Co.,  [1899]  1  Q.  B.  243. 

[a]  Bloyoles,  uncrated  and  unpro- 
tected, are  not  personal  or  ordinary 
baggage,  and  a  common  carrier  may 
refu.se  to  receive  or  to  carry  them 
as  such.  State  v.  Missouri  Pac.  R. 
Co.,  71  Mo.  A.  386. 

rb]  In  Hew  York  bicycles  are  de- 
clared by  statute  "to  be  and  be 
deemed  baggage  for  the  purposes  of 
this  article  and  shall  be  transported 
as  baggage  for  passengers  by  rail- 
road corporations  and  subject  to  the 
same  liabilities,  and  no  such  pas- 
senger shall  be  required  to  crate, 
cover  or  otherwise  protect  any  such 
bicycle:  provided,  however,  that  a 
railroad  corporation  shall  not  be  re- 
quired to  transport,  under  the  pro- 
visions of  this  act,  more  than  one 
bicycle  for  a  single  person."  Rail- 
road L.  I  44. 

37.  Haatle  v.  Great  Eastern  R. 
Co..  46  L.  J.  507. 

38.  Wheeler  v.  Oceanic  Steam 
Nav.  Co.,  62  Hun  75,  5  NYS  101  [rev 
on  other  grounds  125  N.  Y,  155.  26 
NE  248,  21  AmSR  729] ;  Nevlns  v. 
Bay  State  Steamboat  Co..  17  N.  Y. 


Super.  225;  (Galveston,  etc.,  R-  Co.  v. 
Fales,  38  Tex.  Civ.  A.  467.  77  SW 
234  (family  pictures). 

[ai  Pliotognvlis  (1)  carried  by  a 
furniture  salesman  are  baggage  for 
which  recovery  may  be  had  where 
they  cover  the  entire  line  which  is 
not  covered  by  catalogue  or  other- 
wise, and  contain  valuable  memo- 
randa as  to  the  woods  and  prices 
and  where  they  are  to  be  used  at  a 
furniture  exposition.  Wlngate  v. 
Pere  Marquette  R.  Co.,  172  111.  A. 
314.  <2)  Photographs  carried  by  a 
passenger  returning  home  may  be 
regarded  as  baggage.  San  Antonio, 
etc.,  R.  Co.  v.  Green,  (Tex.  Civ.  A.) 
170  SW  110. 

39.  St  Louis,  etc.,  R.  Co.  v.  Miller, 
103  Ark.  37.  145  SW  889.  89  LRANS 
634  and  note:  Macrow  v.  Great  West- 
ern R.  Co.,  L.  R.  6  Q.  B.  618.  See 
also  Infra  I  1563. 

40.  GrsywacE  v.  New  York  Cent.. 
etc.,  R.  Co.,  74  Misc.  348.  184  NYS 
209  raff  149  App.  Dlv.  936,  134  NYS 
1133]  (raxor  and  other  tools  of  a 
barber  In  his  suit  case):  Davis  v. 
Cayuga,  etc.,  R.  Co..  10  HowPr  (N- 
Y.)  330  (harness  maker's  tools  of 
the  value  of  ten  dollars);  House  v. 
Chicago,  etc..  R.  Co..  10  S.  D.  321. 
188  NW  809,  AnnC7asl915C  1046.  32 
S.  D.  209,  142  NW  736;  Missouri, 
etc.,  R.  Co.  V.  Meek.  38  Tei.  Civ.  A. 
47,  76  SW  317;  Cadwallader  v.  Grand 
Trunk  R.  Co.,  B  L.  C.  (Que.)  169. 

[a]  BMpmaster's  telescopes*.  - 
Where  the  passenger  Is  a  shipmaster, 
a.  common  carrier  will  be  held  re- 
sponsible for  a  dressing  case,  and 
for  night  glasses  or  telescopes,  on 
the  presumption  that  he  may  reason- 
ably have  thought  they  would  be 
useful  to  him  In  the  course  of  his 
Intended  voyage  across  the  Atlantic 
Cadwallader  v.  Grand  Trunk  R,  Co., 
9  L.  C.  (Que.)  169. 

[b]  A  batoher'B  tools  have  bean 
held  not  to  be  baggage  under  the 
laws  of  Oklahoma.  Choctaw,  etc..  R, 
Co.  V.  Zwirti.  18  Okl.  411.  73  P  941. 

41.  Kansas  City.  etc..  R.  Co.  v. 
Morrison,  34  Kan.  502,  9*  P  225.  65 
AmR  252:  Wells  v.  Great  Northern 
R.  Co.,  69  Or.  165.  114  P  92,  116  P 
1070,  34  LRANS  818.  825. 

[a]  A  watchmaker  and  Jewelsr 
may  carry  as  a  part  of  his  personal 
baggage  a  reasonable  quantity  of 
watchmaker's  and  Jeweler's  tools, 
when  placed  In  his  trunk  for  trans- 
portation as  baggage.  Wells  v.  Great 
Northern  R.  Co.,  69  Or.  165.  114  P 
92.  116  P  1070,  34  LRANS  818.  826. 

43.  Porter  v.  Hildebrand.  14  Pa. 
129;  Texas,  etc..  R.  Co.  v.  Russell. 
(Tex.  Civ.  A.)  97  SW  1090:  Bruty  v. 
Grand  Trunk  R.  Co..  32  U.  C.  Q.  B.  66. 

[a]  measons  for  mle^-The  right 
to  carry  tools  as  baggage.  Is  unques- 
tionably open  to  abuse;  but  in  the 
language  of  the  court,  in  .  .  .  [Mc- 
Gllf  v.  Rowand,  Pa.  451.  46  AmD 
654],  the  correction  is  to  be  found  In 
the  Intelligence  and  integrity  of  the 
jury  called  to  determine,  u^der  the 
circumstances  of  each  case.  It  Is,  It 
Is  said,  a  common  thing  for  iourney- 
men  mechanics  to  carry  in  their 
trunks  with  clothing,  a  small  and 
select  portion  of  their  tools.  To  this 
practice  I  see  no  such  objection  as 
ought  to  put  this  kind  of  property 
out  of  the  protection  afforded  to  the 
necessaries  a  traveler  Is  compelled, 
by  legitimate  considerations,  to  trans- 

Sort  with   his  person."     Porter  v. 
[Udebrand.  14  Pa.  129.  138. 
43.    Hannibal,  etc..  R.  Co.  t.  Swift. 


Vor  later  eassst  dsrelepmsttts  and  dhaagas  tn  the  law  see  eumnlatlve  Annotations,  san^e^tltl^ 
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liousehold' goods  not  tntende^  for  use  during  the 
journey  are  generally  not  r^^arded  as  baggage,^ 
unless  accepted  as  such  by  the  carrier.^  For  such 
articles  the  carrier  is  liable,  if  at  all,  only  as  bailee ; 
it  is  not  liable  as  insurer,  and  cannot  bo  tMnnpelled 
to  carnr  them  unless  proper  compensation  is  ten- 
dered.*^ But  it  has  been  held  that  such  goods  may 
be  regarded  as  baggage  so  far  as  they  are  necessary 
for  the  personal  use  and  convenience  of  a  passenger 
and  his  family  on  their  journey/'  as  where  he 
travels  by  steerage  in  a  steamboat  or  other  vessel;*" 
and  it  has  been  held  that  a  passenger  may  also 
carry  what  of  such  goods  will  be  reasonably  neces- 
sary for  immediate  use  on  arriving  at  his  destina- 
tion." 

Theatrical  property.  Costumes  and  paraphernalia 
of  a  traveling  theatxioal  company  are  generally  not 


regarded  as  baggage,'^  unless  there  is  a  ^neral  cus- 
tom so  to  regard  it."'-  But  it  has  been  held  that 
manuscript  mnsie  of  an  opera  company  is  properly 
baggage  when  carried  in  a  trunk  checked  fay  the 
company." 

1563]  7.  Merchandise  Other  Than  Personal 
Effects — a.  In  OeneraL  Articles  of  merchandise 
which  are  not  for  the  personal  use  of  the  traveler  on 
his  journey,  but  which  are  carried  for  the  purpose 
of  sale  or  trade,  cannot  be  included  in  the  term 
"ba^age";  the  carrier  is  not  obliged  to  carry  them, 
except  on  the  payment  of  additional  compensation, 
and  in  the  absence  of  knowledge  thereof  cannot  be 
held  liable  for  them  as  for  ba^uge,  even  thot^h 
taken  in  a  trunk,  such  as  is  usually  used  for  holding 
personal  effects,  or  mingled  with  other  articles  which 
are  properly  haggage.     The  liabilit}r  of  the  carrier 


12  Wall.  (U.  S.)  282.  20  L.  ed.  42»: 
Brock  V.  Gale,  14  Fla.  623,  14  AmR 
SB6.     Compare  Giles  v.  Fauntleroy, 

13  Md.  126. 

ta]  A  AMitWs  tautmnMati  car- 
ried Dy  a  traveling  dentist,  and  uaed 
by  him  In  his  practice  may  constitute 
bagKa^e.    Brock  v.  Oale,  14  Fla.  523, 

14  AmR  3S6. 

[b]  ffnrffloal  lutrumenta^— Surgi- 
cal instruments  In  the  case  of  a  sur- 

f:eon  In  the  army  travellnic  with 
roopa  constitute  a  proper  part  of  his 
ba«easo>  and  the  carrier  Is  liable  for 
tbeir  Toss  as  such.  "Instruments  of 
that  character.  In  the  case  of  a  sur- 

?:eon  In  the  army  traveling  with 
roopB,  may  properly  be  regarded  as 
part  of  his  baggage.  He  may  be  re- 
quired to  use  toese  instruments  at 
any  time,  and  must,  accordingly, 
have  them  near  his  person  where 
they  can  be  had  upon  a  moment's 
notice."  Hannibal,  etc.,  R.  Co.  v. 
Swift,  12  Wall.  (U.  B.)  268,  274.  20 
L.  «d.  42B. 

44.  U.  fi.— Maurlts  v.  New  York, 
etc,  R.  Co..  SS  Fed.  7SS. 

AUL — LontsvUIe,  etc.  R.  Co.  v. 
Fletcher,  ti  B  <S4:  Central  of  Geor- 
gia R.  Co.  v.  Courson,  10  Ala.  A.  E81. 
66  S  693. 

IlL— St  Louts,  ate.,  R.  Co.  v.  Hard- 
way.  17  111.  A.  S21. 

Kan.— Kansas  City,  etc.,  R.  Co.  v. 
Morrison.  34  Kan.  602,  9  P  225,  56 
AmR  252. 

Mass, — Connolly  v.  Warrttn,  106 
Mass.  146,  8  AmR  300  and  note  (a 
feather  bed). 

Mo. — Hubbard  v.  Mobile,  etc.,  R. 
Co..  112  Mo.  A.  459,  87  SW  52. 

Pa.— Vasse  v.  Ball,  2  Dall.  270,  1 
I«.  ed.  377  (furniture). 

Tenn. — Yazoo,  etc..  R.  Co.  v,  Bald- 
win, 113  Tenn.  205.  81  SW  599. 

Tex. — Mexican  Cent.  R.  Co.  v.  De 
Rosear.  (Civ.  A.)  109  SW  849;  Texas, 
etc.,  R.  Co.  V.  Ferguson,  1  Tex.  A. 
Civ.  Caa.  !  1253. 

Eng. — Macrow  v.  Great  Western  R. 
Co..  L.  R.  6  Q.  B.  612. 

Man.' — McCafErey  v.  Canadian  Pac. 
R.  Co..  1  Man.  350. 

"As  to  bedding  and  bed-furnlsh- 
Ings  not  Intended  for  use  on  the 
Journey, — curtains,  table-cloths  and 
covers,  books,  pictures,  and  albums. 
— they  come  under  the  head  of  house- 
hold Koods.  and  not  personal  bae- 

Sige."^  Maurftz  v.  New  York,  etc.,  R. 
r>..  23  Fed.  766,  771. 
4B.  Mauritz  v.  New  York,  etc.,  R. 
Co.,  23  Fed.  765;  Kansas  City,  etc.,  R. 
Co.  V.  Morrison.  34  Kan.  602,  9  P  225. 
55  AmR  252;  Chan  Dy  Chea  V.  Al- 
berta B.,  etc,  Co.,  6  Terr.  L.  175.  See 
generally  infra  jj  1566,  1566. 

46.  Mississippi  Cent.  R.  Co.  v, 
Kennedy,  41  Misa.  671;  Smith  v.  Cin- 
cinnati, etc..  R.  Co..  3  OhS&CP  192,  2 
OhNP  29;  Texas,  etc..  R,  Co.  v.  Fer- 
guson, 1  Tex.  A.  Civ.  CaB.  f  1253. 
See  also  case?  supra  note  44. 

47.  Connolly  v.  Warren.  106  Mass. 
146.  8  AmR  300  and  note;  Missouri 
Pac.  R.  Co.  V.  York,  2  Tex.  A.  Civ. 
Cas.  I  638. 

48.  Parmelee  v.  Fischer,  22  III. 
212,  74  AmD  138;  Hirschsohn  v.  Ham- 
burgh American  Packet  Co.,  34  N.  T. 
Super.  621.    See  generally  Shipping 


[86  Cyc  344], 

40.  Strome  v.  LuBk,  (Mo.  AJ  180 
SW  27;  Olovlnaky  V.  Cunard  SS.  Co., 
4  Misc.  2S6,  24  NTS  138  [afC  6  Misc. 
388,  26  NY8  761]:  House  v.  Chicago, 
etc.  R  Co.,  30  8.  D.  821.  138  NW 
SOB,  AnnCasl916C  1046,  82  S.  D.  209. 
142  NW  736:  Ouimit  V.  Henshaw.  86 
Vt  604,  84  AmD  446.  See  also  Chan 
Dy  Chea  v.  Alberta  R.,  etc,  Co.,  6 
Terr.  L.  176  (where  the  court  was 
of  the  opinion  that  the  bedding  of  a 
Chinaman  under  the  circumstances 
would  have  been  held  to  be  baggage, 
but  the  decision  of  that  question  was 
not  necessary,  as  the  bedding  had 
been  accepted  as  baggage). 

[a]  'V  penoaa  ■-^fciHr»y  ^  jonney 
eontemplate  a  sliort  aojouxn  at  some 

ftoint  where  they,  for  the  time  be- 
ng,  will  keep  house,  penmanoe  In  a 
furnished  dwelling,  but  where  they 
will  need  some  of  their  own  bedding, 
dishes,  or  cutlery,  and  they  take  the 
same  In  their  trunk,  It  certainly  la 
baggage,  providing  It  is  customary 
for  people  going  upon  such  a  Jour- 
ney to  take  Bucli  articles  In  their 
trunks,  and  providing  the  articles 
taken  are  such  as  will  be  reasonably 
needed  for  the  purpose  of  so  keeping 
house."  House  v.  Chicago,  etc.,  R. 
Co.,  30  S.  D.  321,  332.  138  NW  809. 
AnnCasl915C  1045.  82  S.  D.  209,  142 
NW  736. 

[b]  A  lied,  i^Uow,  "bolator,  and 
avUt  beloxwliur  to  a  sow  lUB  who 

is  moving  with  his  wife  and  family 
will  be  held  to  be  baggage.     It  Is 

very  common  for  such  persons  to 
take  such  articles  with  them  as  their 
"baggage,"  They  are  not  merchan- 
dise, are  of  small  value,  may  be  put 
in  a  box  or  trunk  Ilka  apparel,  are 
frequently  of  immediate,  necessary, 
and  personal  use  to  the  owner,  and 
both  in  custom  and  in  regard  to  the 
property  of  such  travelers,  are  often 
and  properly  treated  as  "  baggage." 
Oulmlt  V.  Henshaw,  36  Vt.  604,  84 
AmD  646. 

[c]  Where  pasiengera  maMug  a 
permanent  obange  of  abode  take  with 
them  in  their  trunks  household  arti- 
cles such  as  dishes,  cutlery,  etc.,  such 
articles  are  "baggage,"  If  it  is  cus- 
tomary to  take  them  under  such  cir- 
cumstances. House  V.  Chicago,  etc., 
R.  Co.,  30  8.  D.  821,  138  NW  809, 
AnnCasigieC  1046,  32  S.  D.  209,  142 
NW  736. 

[d]  Tent  and  blankets. — A  carrier 
has  been  held  liable  as  Insurer  for 
the  loss  of  a  tent  and  blankets  car- 
ried by  a  passenger  and  used  in  his 
business  of  operating  a  shooting  gal- 
lery at  fairs  and  circuses.  Strome  v. 
Lusk,  (Mo.  A.)  180  SW  27. 

50.  Saunders  v.  Southern  R.  Co., 
128  Fed.  15,  62  CCA  623;  Michigan 
Southern,  etc.,  R.  Co.  v.  Oehm,  66  111. 
293;  Oakes  v.  Northern  Pac.  R.  Co., 
20  Or.  392,  26  P  230,  23  AmSR  126, 
12  LRA  818. 

[a]  Stage  properties,  ooattunes, 
paraplienuula,  advertising  matter, 
etc.,  are  not  articles  required  for  the 
pleasure  or  convenience  or  necessity 
of  the  passenger  during  his  Journey, 
but  are  plainly  intended  for  the 
lar^r  or  ulterior  purposes  of  carry- 
ing on  the  theatrical  business,  and 


do  not  fall  under  the  denomination 
of  "baggage."  Oakes  v.  Northern 
Pac.  R.  Co.,  20  Or.  392,  26  P  230,  23 
AmSR  126,  12  LRA  318. 

81.  Saunders  v.  Southern  R.  Co.. 
128  Fed.  15,  62  CCA  623. 

63.  Texas,  etc.,  R.  Co.  v.  Morri- 
son's Faust  Co..  20  Tex.  CHv.  A.  144, 
48  SW  1103. 

53.  U.  S. — Humphries  v.  Perry, 
148  U.  S.  627.  13  SCt  711.  87  L.  ed. 
587;  Saunders  v.  Southern  R,  Co.. 
128  Fed.  16.  62  CCA  B23;  Wunsch  V. 
Northern  Pac.  R.  Co..  62  Fed.  878: 
Strouas  v.  Wabash,  etc.,  R.  Co..  17 
Fed.  209:  The  Ionic,  13  F.  Cas.  No. 
7,059.  5  Blatchf."  538. 

Ala. — Central  of  Georgia  R.  Co.  v. 
Courson.  10  Ala.  A.  681.  66  S  698. 

Ark. — St.  Louis,  etc.,  R,  Co.  v. 
Miller.  103  Ark.  37.  145  SW  889,  39 
LRANS  634  and  note. 

Ga. — Georgia   R,   Co.    v,   Johnson,  • 
113  Ga.  589,  38  SE  954;  Hutchings 
V.  Western,  etc..  R.  Co.,  25  Ga.  61.  71 
AmD  166  and  note. 

111. — Michigan  Cent.  R.  Co.  v.  Car- 
row.  73  III.  848,  24  AmR  248;  Illi- 
nois Southern  R.  Co.  v.  Antoon,  12S 
111.  A.  359. 

Ind. — Doyle  v.  Kiser,  6  Ind.  242. 

Kan. — Southern  Kansas  R.  Co,  v. 
Clark.  62  Kan.  398,  34  P  10^4; 
Kansas  City,  etc.,  R.  Co.  v.  Morrison, 
34  Kan.  602,  9  P  225,  56  AmR  252. 

Me, — Blumenthal  v.  Maine  Cent. 
R.  Co.,  79  Me.  550.  11  A  605. 

Mass. — Stlmson  v.  Connecticut 
River  R.  Co.,  98  Mass.  83,  93  AmD 
140;  Collins  v.  Boston,  etc.,  R.,  10 
Cush.  506. 

Minn. — McKibbln  v.  Great  Northern 
R.  Co..  78  Minn.  232.  80  NW  1052; 
Haines  v.  Chicago,  etc.,  R.  Co..  29 
Minn.  160.  12  NW  447.  43  AmR  199. 

MtSB.— Mississippi  Cent.  R.  Co.  v. 
Kennedy.  41  Miss.  671. 

Mo. — Strome  v.  Lusk.  (A.)  180 
SW  27;  Doerner  v.  St.  Louis,  etc..  R. 
Co..  149  Mo.  A.  170,  130  SW  62; 
Spooner  v.  Hannibal,  etc.,  R.  Co..  23 
Mo.  A,  403;  Rider  v.  Wabash,  etc. 
R.  Co..  14  Mo.  A.  529. 

Nebr. — Gibbons  v.  Chicago,  etc..  R. 
Co.,  98  Nebr.  696.  164  NW  226. 

N.  H.— Smith  v.  Bostoh,  etc.,  R. 
Co.,  44  N.  H.  325, 

N.  Y. — Weeks  v.  New  York,  etc, 
R.  Co.,  9  Hun  669  [aff  78  N.  Y.  60,  28 
AmR  104];  Chamberlain  v.  Western 
Transp,  Co.,  46  Barb,  218  [rev  on 
other  grounds  44  N.  Y.  305.  4  AmR 
681];  Blanchard  v.  Isaacs.  3  Barb. 
388;  Richards  v.  Westcott.  20  Nv  Y. 
Super.  6;  Nordemeyer  v.  Loescher.  1 
Hilt.  499;  Bell  v.  Drew.  4  E.  D.  Smith 
69;  Grant  v.  Newton.  1  E.  D.  Smith 
96;  Nathan  v,  Woolverton,  69  Misc. 
425,  127  NYS  442  taff  143  App.  Dlv. 
941,  127  NYS  1183];  Simpson  v.  New 
York,  etc,  R.  Co.,  16  Mlsc  613.  38 
NYS  341;  Gurney  v.  Grand  Trunk  R. 
Co.,  14  NYS  321  [aff  138  H.  T.  638 
mem.  34  N'E  512];  Pardee  V.  Drew, 
25  Wend.  469. 

Oh. — Toledo,  etc..  R.  Co.  v.  Bowler, 
etc,  Co..  63  Oh.  St.  274,  58  NE  813; 
Toledo,  etc.,  R.  Co.  v.  Bowler,  etc., 
Co.,  19  Oh.  Cir.  Ct.  737.  9  Oh.  Clr. 
Dec.  465;  Greenwich  Ins.  Co.  v.  Mem— 
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in  sneh  a  ease  is  that  of  a  gratuitoas  bailee,  and, 
in  order  to  recover  for  loss  of  or  injury  to  the  prop- 
erty carried,  gross  negligence  or  willfm  injury  must 
be  shown." 

[$  1564]  b.  Salesman's  Samples.  Goods  carried 
by  a  passenger  in  his  trunk  as  samples,  with  a  view 
to  enabling  him  to  make  sales  of  goods  similar  to 
the  samples  carried,  are  more  properly  mere  mer- 
chandise, and  are  not '  to  be  included  within  the 
term  "ba^age";  the  fact  that  they  are  necessary 
to  the  abject  of  the  passenger's  journey  does  not 
affect  the  rule;^'  and  the  carrier's  liability  is  not 
affected  by  proof  that  it  was  in  the  habit  of 


earryii^  trunks  known  to  contain  samples  used  by 
traveling  salesmen,  where  it  does  not  appear 
that  it  was  aware  of  the  character  of  the  trunk's 
contents  in  the  particular  case  in  which  suit 
is  brought.*"  But,  where  the  carrier  accepts  such 
samples  as  baggage  with  knowledge,  express  or  im- 
plied, that  they  are  offered  for  transportation  as 
ba^age,  it  thereby  waives  any  objection  on  that 
ground,  and  its  liability  therefor  i'S  the  same  as  that 
with  reference  to  baggage  in  general;'^  but  it  has 
been  held  that,  where  the  carrier  charges  and  re- 
ceives extra  compensation  for  the  transportation  of 
such  articles,  it  is  liable  for  their  loss,  not  on  its 


1  OhNP  126;  Smith  v.  Cincinnati, 
etc..  R.  Co.,  3  OhS&CP  192.  2  OhNP 
29. 

Okl. — Choctaw,  etc.,  R.  Co.  v. 
ZwlrUt.  13  Okl.  411.  73  P  911. 

Pa. — Verner  v.  Sweltzer,  32  Pa. 
208;  Beckman  v.  Shouse,  5  Rawle 
179.  28  AmD  653:  Kast  v.  Philadel- 
phia, etc.,  R.  Co.,  28  Pa.  Super.  107: 
BuUard  v.  Delaware,  etc..  R.  Co.,  21 
Pa.  Super.  S83. 

Tex, — Mexican  Cent.  R.  Co.  v.  De 
Rosear,  (Civ.  A.)  109  SW  949;  Jones 
V.  Priester,  1  Tex,  A.  Civ.  Cas.  t  613. 

Eng. — Richards  v.  Liondon,  etc.,  R. 
Co.,  f  C.  B.  838,  62  ECL  839,  137  Re- 
print 332;  Cahlll  v.  London,  etc.,  R. 
Co..  10  C.  B.  N.  S.  154,  100  ECIj  164, 
142  Reprint  409  [aff  13  C.  B.  N.  8. 
818,  106  ECl.  818,  143  Reprint  SS21; 
Belfast,  etc.,  R.  Co.  v.  Keys,  9  H.  Ii. 
Cas.  656,  11  Reprint  846. 

Ont. — Lee  v.  Grand  Trunk  R.  Co., 
80  U.  C.  Q.  B.  360. 

[a]  A  l»w  •xwnvtliiff  »  cAtriar 
from  llaUlity  lov  loss  of  roods  and 
mCTohkadlwe  has  been  held  lo  exempt 
It  from  liability  for  loss  of  baffgage. 
Chamberlain  v.  Western  Transp.  Co., 
44  N.  T.  305,  4  AmR  681  [r«v  46  Barb. 
2181. 

[b]  A  statato  requiring  a  carrier 
to  carry  a  reasonable  amount  of  lug- 
gage for  each  passenger,  consisting 
of  articles  intended  for  the' use  of  the 
passenger  while  traveling,  or  for  his 

Fiersonal  equipment,  does  not  require 
t  to  carry  merchandise  or  articles 
Intended  for  business  purposes. 
Choctaw,  etc.,  R.  Co.  v.  Zwirtz,  13 
Okl.  411,  78  P  941. 

Aooeptanee  to  oarrlcr  wUIt  ksowl- 
edge  of  oharaoMr  of  arUolea  see  in- 
fra iS  1666,  1566. 

64.  U.  S. — Wunsch  V.  Northern 
Pac.  R.  Co.,  62  Fed.  878. 

Ark. — St.  Louis,  etc..  R.  Co.  v.  Mil- 
ler, 103  Ark.  37,  146  SW  8t9,  89  XJIA 
NS  634  and  note. 

III. — Cincinnati,  etc.,  R.  Co.  v. 
Marcus,  38  III.  219. 

Mass. — Ailing  v.  Boston,  etc.,  R. 
Co.,  126  Mass.  121,  30  AmR  667; 
Stlmson  V.  Connecticut  River  R.  Co., 
98  Mass.  83,  93  AmD  140. 

Nebr. — Gibbons  v.  Chicago,  etc.,  R. 
Co.,  98  Nebr.  696.  154  NW  226. 

N.  H. — Smith  v.  Boston,  etc..  R.  Co.. 
44  N.  H.  325. 

N.  C. — Brick  V.  Atlantic  Coast  Line 
R.  Co.,  145  N.  C.  203,  68  SE  1073.  122 
AmSR  440,  13  AnnCas  328. 

Oh. — Toledo,  etc.,  R.  Co.  v.  Bowler, 
etc.,  Co.,  63  Oh.  St.  274,  58  NB  818; 
Toledo,  etc.,  Cent.  R.  Co,  t.  Bowler, 
etc.,  Co..  19  Oh.  CIr.  Ct.  787,  9  Oh, 
Clr.  Dec.  466. 

Tex. — Missouri  Pac.  R.  Co.  v.  York. 

2  Tex.  A.  Civ.  Cas.  j  638. 

65.  U.  S. — Humphreys  v.  Perry, 
148  U.  S.  627,  13  SCt  711,  37  L.  ed. 
687  [rev  89  Fed.  417];  Jacobs  v.  Tutt, 
33  Fed.  412 :  Switzerland  Mar.  Ins. 
Co.  V.  Louisville,  etc.,  R.  Co.,  81  Int. 
Rev.  Rec.  842  [aff  131  U.  S.  440,  9 
SCt  800,  3S  L.  ed.  204]. 

Ark. — Kansas  Cltjr,  etc.,  R,  Co.  v. 
State,  66  Ark.  368,  46  SW  421,  67  Am 
SR  983.  41  LRA  333. 

Qa. — -Southern  R.  Co.  v.  Dinklns, 
etc..  Hardware  Co..  139  Ga.  332.  77  SB 
147,  43  LRANS  806;  Dibble  v.  Brown, 
12  Ga.  217,  66  AmD  460. 

111. — Michigan  Cent.  R.  Co.  v.  Car- 
row,  73  111.  848,  84  AmR  848. 

Iowa. — McElroy  v.  Iowa  Cent.  R. 


Co,,  133  Iowa  644,  110  NW  916:  Weber 
Co.  V.  Chfcago,  etc.,  R.  Co.,  93  Iowa 
364,  60  NW  «87,  113  Iowa  188,  84  NW 

1042. 

Kan. — Southern  Kansas  R.  Co.  v. 
Clark,  52  Kan.  398,  34  P  1054. 

Mass. — Ailing  v.  Boston,  etc..  R. 
Co.,  126  Mass.  121,  30  AmR  667:  Stlm- 
son v.  Connecticut  River  R.  Co.,  98 
Mass.  83,  93  AmD  140. 

Miss. — New  Orleans,  etc..  R.  Co.  v. 
Shackelford.  87  Miss.  610,  40  S  427, 
112  AmSR  461,  4  LRANS  1035  and 
note. 

Mo. — Baack,  etc..  Millinery  Co.  v. 
Chicago,  etc.,  R.  Co.,  177  Mo.  A.  282, 
164  SW  175;  Rossler  v.  Wabash  R. 
Co..  116  Mo.  A.  515,  91  SW  1018; 
Spooner  v.  Hannibal,  etc.,  R.  Co.,  23 
Mo.  A.  403. 

N.  Y. — Talcott  V.  Wabash  R,  Co., 
66  Hun  466,  21  NYS  31S:  Ourney  v. 
Grand  Trunk  R.  Co.,  14  NYS  821; 
Hawkins  v.  HofEman,  6  HUl  686,  41 
AmD  767. 

Oh. — Pennsylvania  Co.  v.  Miller,  36 
Oh.  St.  541,  36  AmR  620. 

Pa.— Merritt  v.  Lehigh  Valley  R. 
Co..  49  Far.  Super.  219. 

Tex. — Texas,  etc.,  R.  Co.  v.  Capps, 
2  Tex.  A.  Civ.  Cas.  S  38 

Wis. — Milwaukee  Mirror,  etc.. 
Works  V.  Chicago,  etc.,  R.  Co..  148 
Wis.  173.  134  NW  379,  38  LRANS  383. 

[a]  A  sample  ease  la  not  baggmge 
(1)  within  the  meaning  of  a  stat- 
ute allowing  double  damages  for  the 
willful  loss  of,  or  Injury  to,  baggage. 
New  Orleans,  etc.,  R.  Co.  v.  Shackel- 
ford, 87  Miss.  610,  40  S  427.  112  Am 
SR  461,  4  LRANS  1035  and  note,  6 
AnnCas  826  and  note.  (2)  But  a 
traveling  salesman's  sample  case 
containing  patterns  and  designs  used 
in  the  busmess  of  soliciting  orders, 
carried  by  him  in  the  passenger 
coach,  is  ordinary  baggage,  within  a 
notice  of  the  carrier  for  the  storage 
of  baggage,  and  flxing  charges  for 
storage  on  each  piece  of  baggage 
after  remaining  at  the  station  for  a 
specified  time.  Milwaukee  Mirror, 
etc.,  Works  v.  Chicago,  etc.,  R.  Co., 
148  Wis,  173,  184  NW^379,  38  LRANS 
388 

[b]  flxMnptlim  from  Uatam^^A 

statutory  provision  that  no  railroad 
shall  exempt  itself  from  liability  as 
a  carrier  by  any  contract  does  not 
apply  to  a  rule  that  a  company's 
baggagemen  shall  not  receive  jewel- 
ers^ sample  cases  for  transportation 
as  ordinary  baggage  unless  the 
owner  has  secured  a  permit  from  the 
company.  Weber  Co.  v.  Chicago,  etc., 
R.  Co..  118  Iowa  188,  84  NW  1042 
(Code  i  2074).  See  also  generally 
Infra  H  1679-1S83. 

66.  Ailing  v.  Boston,  etc.,  R.  Co., 
126  Mass.  121,  30  AmR  667;  McKlb- 
bln  v.  Great  Northern  R.  Co.,  78 
Minn.  232,  80  NW  1052.  Compare 
New  Orleans,  etc.,  R.  Co.  v.  Shackel- 
ford. 87  Miss.  610,  40  S  427,  112  Am 
SR  461.  4  LRANS  1035  and  note.  6 
AnnCas  826  (holding  that,  where  a 
carrier's  station  agent  knew  that  a 
parcel  checked  as  baggage  was  a 
sample  case,  and  the  carrier  had  ac- 
cepted the  sample  case  as  baggage 
for  two  years,  the  carrier  is  liable 
for  its  loss  or  destruction  In  transit). 

"The  fact  that  commercial  travel- 
ers or  others  are  accustomed  to  carry 
merchandise  on  passenger  trains 
without  paying  any  more  than  the 


usual  price  of  a  ticket  for  a  passen- 
ger, even  If  known  to  the  carriers, 
will  not  render  them  liable  for  such 
merchandise.  The  travelers  carry 
such  merchandise  at  their  own  risk. 
The  established  rule  of  law  which 
limits  the  responsibility  of  the  car- 
rier, upon  the  contract  implied  by 
the  sale  of  a  ticket  to  a  passenger  to 
the  proper  personal  baggage  of  such 
passenger,  cannot  be  annulled,  and 
the  liability  of  the  carrier  enlarged, 
without  proof  of  an  agreement  to 
that  effect  entered  into  by  the  car- 
rier." Ailing  V.  Boston,  etc.,  R.  Oo., 
126  Mass.  121.  131.  30  AmR  667. 

67.  U.  S. — Jacobs  V.  Tutt,  33  Fed. 
412. 

Ala. — St.  Louis,  etc.,  R.  Co.  v.  Lilly, 
1  Ala.  A.  820,  66  S  937. 

Ga. — Southern  R.  Co.  v,  Dlnkins, 
etc.,  Hardware  Co.,  139  Ga.  832,  77 
SE  147,  43  LRANS  806. 

Miss. — New  Orleans,  etc.,  R.  Co.  v. 
Shackelford.  87  Miss.  610,  40  S  427. 
112  AmSR  461,  4  LRANS  1035  and 
note,  6  AnnCas  826. 

Mo. — Rossler  v.  Wabash  R.  Co.,  IIB 
Mo.  A.  616.  91  SW  1018;  Rider  v. 
Wabash,  etc..  R.  Co.,  14  Mo.  A.  629. 

N.  Y.— Trimble  v.  New  York  Cent, 
etc.,  R.  Co..  162  N.  Y.  34,  66  NE  632, 
4S  LRA  115  [aflf  39  App.  Dlv.  403,  67 
NTS  437]. 

N.  C.^Charlotte  Trouser  Co.  t. 
Seaboard  Air  Line  R.  Co.,  139  N.  C. 
382,  61  SE  973. 

Okl. — Kansas  City,  etc.,  R  Co.  v. 
Fugatt,  150  P  669. 

Fa. — Tamarln  v.  Pennsylvania  Co., 
53  Pa.  Super.  83  [aff  244  Pa.  100,  90 
A  438], 

S.  C. — Fleischman  v.  Southern  R. 
Co.,  76  S.  C.  227,  66  SB  974,  9  LRANS 
619. 

Tex. — Pt  Worth,  etc.,  R.  Co.  t.  I. 

B.  Rosenthal  Mllllnerr  Co.,  <Civ.  A.) 
29  SW  196;  Texas,  etc.,  R  Co.  t. 
Capps,  2  Tex.  A.  Civ.  Cas.  f  33. 

Wis. — ^Hoeger  v.  Chicago,  etc.,  R. 
Co.,  63  Wis.  100,  88  NW  436.  63  XmR 
271. 

Eng. — ^Wilkinson  v.  Lancashire, 
etc.  R.  Co.,  [19061  2  K.  B.  619- 

Ont. — Dixon  v.  Richelieu  Nav.  Co.. 
IE  Ont.  A.  647  [aff  IS  Can.  S.  C.  704]; 
Bruty  V.  Grand  Trunk  R.  Co..  32  U. 

C.  Q.  B.  66. 

See  also  tnfru  |f  1665.  1666. 

[a]  "This  watver  maj  h*  to  ■& 
agWT  whose  duty  it  is  to  check  bag- 
gage. The  agent  of  the  carrier, 
whose  duty  Ills  to. receive  and  check 
baggage,  has  Implied  authority  to 
bind  the  carrier  by  accepting  aa  oag- 
gage  trunks  of  traveling  salesmen, 
containing  samples,  offered  by  a  pas- 
senger for  transportation,  where 
such  agent  knows  or  Is  presumed  to 
know  from  the  circumstances  the 
contents  of  the  trunk  tendered  as 
baggage.  And  this  knowledge  may 
be  Implied  from  a  general  custom  of 
receiving  as  the  baggage  of  commer- 
cial travelers  trunks  which  are  gen- 
erally known  to  contain  sample  arti- 
cles of  merchandise  beloneuig,  not 
to  the  tmvelera,  but  to  their  em- 

Eloyers."    Southern   R.  Co.  v.  Dln- 
Ins,  etc  Hardware  Co.,  139  Oa.  328, 
835.  77  SE  147,  43  LRANS  806. 

[b]  Prenanpttra  aottos.— Where  a 
baggageman  receives  a  trunk  of  a 
commercial  traveler,  on  which  he 
charges  extra  compensation  for  ex- 
cess of  weight,  and  marks  It  as  a 
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contract  for  the  transportation  of  the  passenger  and 
his  pertional  ba^gag^  but  on  its  contract  to  can;; 
the  same  as  &e^ht. 

[$  1565]  c  Acceptance  by  Oarxier  vttb  Knowl- 
edge of  Character  of  Article — (1)  In  General^ 
Where  the  carrier  accepts  as  baggage  articles  or 
merchandise  not  properly  havii^  that  character, 
witii  knowledge  that  they  are  offered  for  transpor- 
tation as  baggage,  it  thcreb;^  waives  any  objection 
on  that  ground,  and  its  liability  therefor  is  the  same 
as  that  vith  reference  to  ba^age.  in  generaJ.**  If 
the  carrier  has  any  reasonable  grounds  for  refusing 
to  cany  particular  property,  of  a  passenger  ten- 

aample  trnnk,  the  company  Is  eharffe- 
mblo  with  notice  of  the  excessive 
weliTlit,  and  that  Its  contents  are 
other  than  personal  bafrare.'  Trim- 
ble V.  New  York  Cent„  etc.,  R.  Co.,  Z9 
App.  Dlv.  40S,  57  NTS  437  [aff  182 
N.  Y.  84.  56  NE  532,  48  LRA  IISJ. 

 [c]    Aooqytaaoe  irtttumt  Inanlry, — 

where  a  railroad  company  accepts 
two  trunks  containing  samples,  and 
charges  and  receives  a  small  amount 
for  over  weiKht.  but  makes  no  in- 
quiry as  to  the  contents,  the  com- 
pany is  liable  aa  a  bailee  for  hire  of 
the  foods.  Tamarln  v.  Pennsylvania 
Co..*3  Pa.  Super.  83  [afC  244  Pa.  100, 
90  A  483]. 

[d]  That  eertala  cases  were  oalM 
"wtai^fi*  OMea**  has  been  held  not  to 
be  conclusive  proof  that  the  carrier 
knew  that  they  contained  merchan- 
dise. Rossier  v.  Wabash  R.  Co.,  llfi 
Mo.  A.  615,  91  SW  1018. 

58.  Trimble  v.  New  York  Cent., 
etc.  R.  Co..  162  N.  Y.  84,  56  NE  632, 
48  LRA  116  [aff  89  App.  Dlv.  403,  67 
NTS  437].  See  also  generally  Infra 
g  1570. 

09.  Aoeavtaac*  of  salenuui'i  sam- 
ples wIUl  knoirtedff*  tluMof  see  su- 
pra S  1564.  ^  ^ 

60.  U.  S.— Hannibal,  etc.,  R.  Co. 
T.  Swift.  12  WalU  282.  20  U  ed.  423; 
Saundera  v.  Southern  R.  Co.,  128 
Fed.  16,  «S  CCA  588;  Central  Trust 
Co.  V.  Wabash,  etc..  R.  Co..  39  Fed. 


dered  as  baggage,  it  must  insist  on  them  at  the  time 
such  property  is  offered  if  it  desires  to  avoid  lia* 
bility  therefor;  it  cannot,  after  it  has  accepted  the 
property  and  undertaken  to  carry  it,  insist  that  it 
might  have  refused  to  carry  it,  and  is  thcnefoie  not 
liable." 

Authority  of  agents.  The  general  rule  is,  where 
there  is  any  question  as  to  the  real  character  of  the 
property  offered  as  baggage,  that  the  ]:egul8r  agent 
of  the  carrier,  the  baggage-master,  has  implied 
authority  to  accept  or  reject  such  property  as  bag- 
gage, and  his  determination  is  binding  on  the  car- 
unless  the  passenger  has  notice  of  a  limitation 


ner. 


417  [rev  on  the  facts  148  U.  S.  627, 
18  set  711,  37  L.  ed.  5871:  Strouas  v. 
Wabash,  etc.,  R.  Co.,  17  Fed.  209; 
Hellman  v.  Holladay.  11  F.  Caa.  No. 
6.340.  Woolw.  365. 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Joseph,  162  SW  40;  St  Louis,  etc, 
R.  Co.  v.  Miller.  103  Ark.  87,  146  SW 
889,  39  LRANS  634;  Kansas  City, 
etc.,  R.  Co.  V.  McGahey,  63  Ark.  344, 
38  SW  659.  58  AmSR  111,  36  LBA 
781;  St.  Louis,  etc..  R.  Co.  v.  Berry, 
60  Ark.  433.  30  SW  764,  46  AmSR 
212,  28  LRA  601. 

Dak. — Waldron  v.  Chlcajro,  etc..  R. 
Co.,  1  Dak.  361,  46  NW  466. 

Ga, — Southern  R.  Co.  v.  Dln- 
klns,  etc.,  Hardware  Co..  139  Oa. 
332,  77  SB  147,  43  LRANS  806. 

111. — Hamburff-Amerlcan  Packet 
Co.  v.  Gattman,  1?7  311.  598.  20  NE 
66Z;  Tlschler  v.  Erie  K.  Co.,  184  111. 
A-  19;  Lake  Shore,  etc.,  R.  Co.  v. 
Hochstlm,  67  111.  A.  614. 

Iowa. — Berestrom  v.  Chicago,  etc., 
R.  Co.,  134  fowa  223.  226.  Ill  NW 
818.  10  LRANS  1119,  13  AnnCas  239 
and  note  [cit  Cycl. 

Kan.— Cbicaeo,  etc.,  R.  Co.  v.  Conk- 
lln,  32  Kan.  66,  3  P  762. 

Ky.— Illinois  Cent.  R.  Co.  v.  Mat- 
thews, 114  Ky.  973,  72  SW  302,  24 
KyL  1766,  102  AmSR  316,  60  LRA 
846. 

Mass. — Blumantle  v.  Fitchburg  R. 
Co.,  127  Mass.  322.  34  AmR  876. 

Mich. — Amory  v.  Wabash  R.  Co., 
180  Mich.  404,  90  NW  22.  . 

Minn.— McKibhin  v.  Great  North- 
ern R  Co.,  78  Minn.  232,  80  NW  1062. 

Mo. — Ross  V.  St.  Louis,  etc  R. 
Co.,  186  Mo.  A.  154.  170  SW  920;  Ros- 
sier V.  Wabash  R.  Co..  115  Mo.  A. 
615,  91  SW  1018;  Rider  v.  Wabasb. 
etc.  R.  Co.,  14  Mo.  A.  629;  Ross  v. 
Missouri,  etc.,  R.  Co.,  4  Mo.  A.  682. 

N.  Y.— Sloman  v.  Great  Wefitprn 
R.  Co.,  67  N.  Y.  208  [rev  6  Hun  5461; 
Parley  v.  New  York  Cent,  etc..  R. 
Co.,  6S  N.  T.  S74;  Stoneman  t.  Brie 


R.  Co..  62  N.  Y.  429;  Saleaby  v.  New 
Jersey  Cent  R.  Co.,  99  App.  Dlv.  163, 
90  NYS  1048.  16  NYAnnCas  858  [arf 
184  N.  Y.  597  mem.  77  NB  1196 
mem] ;  Butler  v.  Hudson  River  R. 
Co.,  8  E.  D.  Smith  671:  aiovtnsky 
V.  Cunard  SS.  Co..  6  HlBc.  888.  26 
NYS  761. 

N.  C. — Charlotte   Trouser  Co. 
Seaboard  Air  Line  R  Co.,  139  N.  C. 
382,  61  SE  973. 

Oh. — Toledo,  etc..  R.  Co.  v.  Dages, 
67  Oh.  St  38,  47  NE  1039,  63  AmSR 
702;  Toledo,  etc,  R  Co.  v.  Ambach, 
10  Oh.  Cir.  Ct.  490.  6  Oh.  Clr.  Dec. 
574:  Bowler,  etc.,  Co.  r.  Toledo,  etc.. 
R.  Co..  10  Oh.  Clr.  Ct  272,  6  ©h.  Cir. 
Dec  401. 

Okl. — Kansas  City,  etc.,  R.  Co.  v. 
Fugatt  150  P  669. 

Or. — ^Wells  V.  Great  Northern  R. 
Co..  69  Or.  166,  114  P  92,  116  P  1070. 
34  LRANS  818,  825;  Oakes  V.  North- 
ern Pac  R.  Co.,  20  Or.  392,  26  P  280. 

23  AmSR  126.  12  LRA  818. 
Tex. — St    Louis,    etc.    R.    Co.  v. 

Green  44  Tex.  Civ.  A.  13,  97  SW 
631;  Snaman  v.  Missouri,  etc..  R. 
Co.,  (Civ.  A.)  42  SW  1023;  Ft  Worth, 
etc..  R.  Co.  V.  I.  B.  Rosenthal  Milli- 
nery Co.,  (Clv.  A.)  29  SW  196. 

Eng. — Macrow  v.  Great  Western  R. 
Co..  L.  R.  6  Q.  B.  612;  Oreat  North- 
em  R.  Co.  V.  Shepherd.  8  Sizch.  30, 
155  Reprint  1246. 

"It  is  a  rule  well  recognised  that 
where'  a  carrier  accepts  as  baggage 
wares  or  merchandise  not  properly 
having  that  character,  with  knowl- 
edge that  they  are  offered  for  trans- 
portation as  baggage,  such  carrier 
thereby  waives  any  objection  on  that 
ground,  and  Its  ifabillty  therefor  is 
the  same  as  that  with  reference  to 
baggage  in  general."  Kansas  City, 
etc.  R.  Co.  T.  Fuaratt,  (Oki.)  iso  p 

669.  671. 

[a]  "Snoli  a  oontnbot  nwy  be 
either  express  ov  Implied.    It  may 

be  implied  from  the  general  custom 
of  the  carrier  In  Its  manner  of  con- 
ducting business  with  the  public,  or 
from  a  particular  custom  or  man- 
ner of  doing  business  with  a  par- 
ticular person."  McKlbbon  v.  Great 
Northern  R.  Co.,  78  Minn.  232,  238, 
80  NW  1052. 

[b]  Vuder  a  statute  providing 
that  every  company  shall  check 
every  parcel  of  "baggage"  taken  for 
transportation,  a  company  Is  liable 
as  a  carrier  only  for  what  the  pas- 
senger takes  with  him  for  his  own 
personal  use  and  convenience,  unless 
the  company  by  contract,  express  or 
Implied,  has  accepted  other  articles 
as  baggage.  Illinois  Cent  R.  Co.  v. 
Matthews.  114  Ky.  973,  72  SW  302. 

24  KyL  1766.  102  AmSR  816,  «0  LRA 
846. 

61.  Hannibal,  etc..  R  Co.  v. 
Swift  12  W-all.  {tl.  S.)  262,  20  L.  ed. 
423;  Com.  v.  Connecticut  River  R. 
Co.,  16  Gray  (Mass.)  447.  See  also 
calces  supra  note  60. 

88.  Ala, — Central  of  Oeorgla  R 
Co.  V.  Joseph.  125  Ala.  318,  26  S  35. 

Ark. — St.  Louis  Southwestern  R. 
Co.  V.  Berry.  60  Ark.  433.  30  SW  764, 
46  AmSR  212.  28  LRA  501. 

Dak. — ^Waldron  v.  Chicago,  etc.,  R. 
Co..  1  Dak.  361.  46  NW  456. 

Iowa, — Bergstrom  v.  Chicago,  etc.. 
R.  Co..  134  Iowa  223,  226,  111  NW 
818,  10  LRANS  1119  and  note,  18 
AnnCaa  239  and  note  [cIt  Cyc]. 


Kan. — Chicago,  etc.,  R  Co.  t. 
Conklln,  32  Kan.  66,  3  P  762. 

Me. — Blumenthal  v.  Maine  Cent  R 
Co..  79  Me.  560,  11  A  606. 

Mass. — Blumantle  v.  Fltcbburs  R 
Co.,  127  Mass.  322,  84  AmR  876. 

Mo. — ^Uinter  v.  Fadflc  R  Co.,  41 
Mo.  603,  97  AmD  288;  Whitmore  v. 
The  Caroline.  20  Mo.  518:  Sherlock 
Chicago,  etc,  R  Co.,  86  Mo.  A, 

N.  H. — Smith  T.  Boston,  etc.,  R. 
Co..  44  N.  H.  825. 

N.  y. — Saleeby  v.  New  Jersey  Cent 
R.  Co..  99  App.  Div.  163,  90  KXS  1042. 
16  NYAnnCas  858  [aff  184  N.  Y.  694 
mem.  77  NB  1196  mem]. 

Or. — ^Wells  V.  Great  Northern  R 
Co.,  69  Or.  166,  114  P  92,  116  P  1070, 
84  LRANS  818,  826. 

Tex. — Snaman  v.  Missouri,  etc.,  R. 
Co.,  (Clv.  A.)  42  SW  1023;  Texas, 
etc.,  R  Co.  V.  Capps,  2  Tex.  A.  Clv. 
JO&B.  I  88. 

We  believe  It  to  he  "a  reasonable 
and  correct  doctrine  that  where  a 
railroad  company,  through  Its  ticket 
or  baggage  agent,  receives  articles 
for  transportation  as  baggage,  know- 
ing at  the  time  that  such  articles 
are  not  properly  baggage,  the  com- 
pany will  be  responsible  therefor  as 
a  common  carrier,  and  will  be 
estopped  from  denying  that  the  arti- 
cles were  baggage,  at  least  to  the 
extent  that  the  agent  had  notice  of 
the  character  of  mich  articles." 
Texas,  etc.  R  Co.  v.  Capps,  2  Tex. 
A.  Clv.  Cas.  11  33,  84. 

[a]  A  carrier  Is  booad  by  the  act 
of  Its  baggage-nuutter  (1)  who  re- 
ceives and  checks  a  trunk  as  per- 
sonal baggage  of  a  passenger  with 
knowledge  that  it  contains  goods  not 
baggage,  without  advising  the  pas- 
senger, who  la  ignorant  of  the  ex- 
tent of  his  authority,  that  he  exceeds 
his  authority,  and  it  Is  liable  for  the 
loss  thereof.  Bergstrom  v.  Chicago, 
etc..  R.  Co..  134  Iowa  223.  Ill  NW 
818,  10  LRANS  1119,  13  AnnCas  239 
and  note.  (2>  Whore  property  is  of- 
fered by  a  passenger,  but  not  so 
packed  as  to  assume  the  outward 
appearance  of  ordinary  baggage, 
or  as  to  deceive  or  to  conc^  Its 
true  character.  It  is  within  the 
scope  of  the  agent's  business  and 
duty  to  decide  whether  the  com- 
pany will  receive  and  carry  it  as 
baggage,  and.  If  so  received  to  be 
forwarded,  the  company  Is  liable. 
Waldron  v.  Chicago,  etc.,  R  Co.,  1 
Dak.  351,  46  NW  456.  (3)  But  It 
has  been  said  that  mere  knowledge 
on  the  part  of  the  baggage-master 
that  the  passenger  is  attempting  to 
carry  merchandise  as  baggage  will 
not  charge  the  carrier  with  liaUlity 
therefor.  It  being  outside  of  the 
scope  of  his  authority  to  accept  mer- 
chandise as  baggage.  Blumantle  v. 
Fitchburg  R  Co..  127  Mass.  322,  34 
AmR  376. 

[b]  Custom  of  agents  at  otbsr 
points  on  the  road. — The  fact  that 
other  agents  of  the  carrier  at  other 
tfmen  and  places  have  received  and 
checked  the  merchandise  as  bag- 
gage, with  knowledge  of  Its  true 
character,  will  not  operate  aa  notice 
to  the  carrier  of  its  character  with 
respect  to  the  trip  on  which  it  is 
lost  Blumenthal  v.  Maine  Cent.  R 
Co.,  79  Me.  650,  II  A  606;  Smith  v. 
Boston,  etc,  R  Oc.  44  N.  H.  S8S. 
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on  the  baggage-master's  anthority  in  this  respect." 

[$  1566]  (2)  Sufficiency  of  Knowledge.  In  order 
to  charge  a  carrier  with  liability  for  merchandise 
carried  as  baggage,  the  general  mle  is  that  there 
must  be  actual  knowledge  on  the  part  of  the  carrier 
or  its  agents  of  the  true  character  of  the  goods 
offered  as  baggage.**  The  carrier  is  not  bound  to 
inquire  as  to  the  nature  of  the  property,  but  is  en- 
titled to  assume  that  it  consists  of  only  such  things 
as  are  properly  baggage."  But  it  has  been  held 
that  it  is  not  necessary  that  the  carrier  be  expressly 
notified  that  the  articles  are  merchandise,  or  other 
than  personal  baggage,  and  that  it  is  sufficient  if  the 
agent  has  notice  or  knowledge  sufficient  to  put  him 
on  inquiry."  The  mere  appearance  of  the  trunk 
or  other  receptacle  offered  to  be  checked  as  one 
ordinarily  in  use  for  carrying  merchandise  or  sam- 
ples will  not  in  itself  charge  the  carrier  with  knowl- 
edge that  it  does  contain  merchandise  or  other  than 
personal  ba^age;"  but  it  has  been  held  that  the 
carrier  is  liable  where  the  outward  appearance  of 
the  box  or  trunk  is  such  as  to  create  a  euspicion  as 
to  the  character  of  its  contents." 

The  mere  payment  of  overweight  charges  on  bag- 
gage does  not  of  itself  constitute  notice'  that  the 
trunk  or  other  receptacle  contains  merchandise  or 
articles  other  than  ordinary  baggage." 

Fc]  WliMi  kaiowledff*  to  ftffMit  not 
Imputed  to  carrier. — A  carrier  whose 
agent  sella  a  ticket  to  a  paasenijer. 
and  checka  his  valise,  is  not  boand 
hy  the  knowledge  of  the  agent  that 
the  valise  contains  only  merchandise, 
where  such  knowledge  does  not  come 
to  the  agent  In  the  transaction  of 
the  carrier's  buainess,  but  in  the 
purchase  of  personal  wearing  ap- 
parel. Central  of  Georgia  R.  Co.  v. 
Joseph.  125  Ala.  313,  28  S  35. 

63.  Bergstrom  v.  Chicago,  etc., 
R.  Co.,  184  Iowa  228,  HI  NW  S18, 
10  LRANS  1119.  13  AnnCas  239  And 
note;  Weber  Co.  v.  Chicago,  etc.,  R. 
Co.,  113  Iowa  188.  84  NW  1042;  Min- 
ter  V.  Pacific  R.  Co.,  41  Mo.  608,  »7 
AmD  288;  Sherlock  v.  Chlca^ro,  etc., 
R.  Co.,  85  Mo.  A.  46. 

[a]  Thnu,  if  the  passenger  has 
knowledge  that  the  carrier's  agent 
Is  prohibited .  from  checking  sample 
cases  as  baggage,  except  on  execu- 
tion of  a  release  of  liability,  and 
without  compliance  with  such  condi- 
tions Induces  the  baggage-master  to 
violate  his  duty  in  that  respect,  he 
cannot  hold  the  carrier  liable.  Weber 
Co,  V.  Chicago,  etc.,  R.  Co.,  113  Iowa 
188.  84  NW  1042. 

e*.  Humphreys  v.  Perry,  148  U.  S. 
627.  13  set  711,  37  L.  ed.  587  [rev 
39  Fed.  4171;  Haines  v.  Chicago,  etc., 
R.  Co..  29  Minn.  160,  12  NW  447.  43 
AmR  199;  Toledo,  etc.,  R.  Co.  v. 
Bowler,  etc..  Co.,  63  Oh.  St.  274.  68 
NE  813:  CahlU  v.  IX)ndon,  etc.,  R. 
Co..  .10  C.  B.  N.  S.  154,  100  ECL  154, 
142  Reprint  409  [aff  18  C.  B.  N.  S. 
818,  106  ECL  818.  143  Reprint  322]; 
Belfast,  etc..  R.  Co.  v.  Keyes,  9  H.  L, 
Cas.  556.  11  Reprint  846. 

85.  Michigan  Cent.  R.  Co.  v.  Car- 
row.  73  III  348.  24  AmR  248; 
Haines  v.  Chicago,  etc..  R.  Co..  29 
Minn.  160,  12  NW  447.  43  AmR  199.; 
Toledo,  etc..  R.  Co.  v.  Bowler,  etc.. 
Co..  63  Oh.  St.  274,  68  NB  813;  Penn- 
sylvania Co.  V.  Miller.  35  Oh.  St.  541, 
1  KyL.  184,  35  AmR  620;  Greenwich 
Ins,  Co,  V.  Memphis,  etc.  Packet  Co.. 
4  OhS&CP  406,  1  OhNP  126:  Norfolk, 
etc..  R.  Co.  V.  Irvine,  86  Va.  217, 
7  SE  233.  1  LRA  110. 

ral  Th*  oarrlM>  mmr  nuka  snefc 
iB^nuT  if  there  is  reason  to  think 
that  the  passenger  Is  attempting  to 
transnort  merchandise  as  bagf^ge. 
and  decline  to  receive  his  trunk  If 
a  satisfactory  showing  Is  not  made. 
Norfolk,  etc..  R.  Co.  v.  Irvine,  86  Va. 
aiT.  7  SE  283,  1  I'RA  110. 

ITotlM  to  oarzlar  of  wrtaM  ud 


valiM  of  h*4nrW«  see  fnfra  8  1684. 

60.  Dahrooge  v.  Pere  Afarquette 
Amory  v.  Wabash  R.  Co.,  ISO  Mich. 
Amory  v.  Wabash  R.  Co..  130  Mich. 
404,  90  NW  22. 

67.  Humphreys  v.  Perry.  148  U,  S. 
627.  13  set  711.  37  I.,,  ed.  587;  St. 
Louis,  etc..  R.  Co.  v.  Miller.  103  Ark. 
37,  145  SW  889.  30  LRANS  634;  Rider 
V.  Wabash,  etc.,  R.  Co..  14  Mo.  X. 
529.     See  also  infra  *  1584. 

[a]  The  paoUnff  of  aztlolMt,  not 
hargufft,  In  a  lanndxy  "basket  does 
not  give  notice  to  the  carrier  of  the 
character  of  the  articles.  St.  Louis, 
etc,  R.  Co.  V.  Miller.  103  Ark.  ST,  146 
SW  889.  39  LRANS  634. 

68.  Hannibal,  etc,  R.  Co.  v. 
Swift,  12  Wall.  (U.  S.)  262.  20  L.  ed. 
423 :  Kansas  City,  etc,  R.  Co.  v. 
McGahey,  63  Ark.  344,  38  SW  669,  68 
AmSR  111.  36  LRA  781;  Great  North- 
ern R.  Co.  V.  Shepherd,  8  Bxch.  30, 
166  Reprint  1246. 

[a]  Thus,  where  three  members  of 
a  family  offered  for  transportation 
as  their  baggage  two  trunks  and 
three  boxes,  having  the  appearance 
of  being  packed  with  merchandise, 
and  aggregating  over  five  hundred 
pounds  In  weight  (Sandels  &  H.  Dig. 
g  6215,  allowing  each  passenger  one 
hundred  and  flity  pounds),  the  car- 
rier was  chargeable  with  notice  th^t 
the  contents  exceeded  the  ordinary 
luggage  of  three  persons.  Kansas 
City,  etc.  R.  Co.  v.  McGahey,  63 
Ark.  344.  38  SW  659.  58  AjnSR  111, 
36  LRA  781. 

69.  Humphreys  v.  Perry,  148  U.  S. 
627,  13  set  711.  37  L.  ed,  587;  Ham- 
burg-American Packet  Co.  v.  Gatt- 
man.  127  111.  698.  20  NE  662;  Illinois 
Cent.  R.  Co.  v.  Matthews.  114  Ky. 
973.  72  SW  302,  24  KyL  1766,  102 
AmSR  316,  60  LRA  846;  Talcott  v. 
Wabash  R.  Co.,  66  Hun  456,  21  NYS 
318.  Compare  Baldraif  v.  Camden, 
etc.  R,  Co..  2  P.  Cas.  No.  794 
(holding  that,  where  a  passenger 
whose  trunk  contained  »  Quantity  of 
coin  paid  the  charge  for  extra  bag- 
gage demanded  by  the  baggage-mas- 
ter, but  did  not  Inform  him  that  the 
trunk  contained  coin  in  addition  to 
his  clothing,  etc.,  in  an  action  for 
the  loss  of  the  trunk,  plaintiff  might 
recover  for  the  value  of  the  coin). 

TO.  Southern  R.  Co.  v.  Foster,  7 
Ala,  A.  487,  60  S  993;  Toledo,  etc..  R. 
Co.  v.  Bowler,  etc,  Co.,  68  Oh.  St. 
274.  68  NB  813. 

[a1  A  xaUrond  oempMir  mowMBV 
iHvrafe  fMim  ft  ooBiuotuur  lln*  is 


Oonnecting  carrier.  Knowledge  of  the  initial  car- 
rier is  not  sufficient  to  bind  a  connecting  carrier, 
unless  the  agents  of  the  former  have  authority  to 
check  merchandise  so  as  to  bind  the  latter.''"  It  has 
been  held  that,  where  a  passei^r  buys  a  through 
ticket  over  connecting  roads  from  the  agent  of  the 
initial  carrier,  and  informs  the  initial  carrier's  bag- 
gage agent  that  one  of  her  trunks  contains  iner- 
chandise,  and  the  trunk  is  accepted  as  ba^age  with 
such  notice,  the  passenger  is  entitled  to  recover 
for  the  loss  thereof  from  the  connecting  carrier, 
although  it  is  not  personal  ba^age." 

[$  1567]  B.  Ihity  of  Carrier  to  Seceive  and 
Transport  Baggage — 1.  In  Gwieral.  Although  it 
was  at  one  time  considered  that  a  carrier  of  passen- 
gers could  not  be  made*  liable  as  a  common  carrier 
for  the  ba^age  of  its  passengers  unless  a  distinct 
price  was  paid  for  its  carriage,^^  the  rule  is  now  well 
settled  that  it  is  impliedly  a  part  of  the  contract 
between  the  carrier  and  the  passenger  that  the 
former  will  carry  for  the  latter  his  personal  bag- 
gage, under  reasonable  limitations  as  to  weight  and 
value,  without  additional  charge,  as  the  price  paid 
for  the  ticket  or  for  transportation  embraces  com- 
pensation for  the  carriage  of  the  baggage,  and  no 
special  consideration  may  be  demanded  by  the  car- 
rier or  need  be  paid;"  and  in  some  jurisdictions 

not  chargeable  with  knowledge  of 
the  haggage-master  of  such  connect- 
ing line  that  the  trunk  of  the  pas- 
senger contains  merchandise,  there 
being  no  presumption  that  the  agent 
of  the  connecting  line  had  authority 
to  bind  the  line  receiving  the  bag- 
gage without  actual  notice.  Toledo, 
etc..  R.  Co,  v.  Bowler,  etc.,  Co..  63  Oh. 
St.  274.  68  NB  813. 

71.  Southern  R.  Co.  v.  Poster.  7 
Ala.  A.  487,  60  S  993. 

72.  Rice  v.  Illinois  Cent  R.  Co.. 
22  111,  A.  643;  Wolf  v.  Summers,  2 
Campb.  631;  Upshare  v.  Aldee,  1 
Comyns  26,  92  Reprint  940;  Stewart 
v.  London,  etc..  R.  Co.,  2  H.  &  C.  135, 
159  Reprint  479;  Mlddleton  v.  Fowler. 

1  Salk.  282.  91  Reprint  247. 

73.  IT.  S. — Saunders  v.  Southern 
R.  Co.,  128  Fed.  IS,  68  CCA  683:  Th« 
Elvira  Harbeck.  8  F.  Cas.  No.  4,484. 

2  Blatchf.  336. 
Ark. — St.  Louis,  etc,  R.  Co.  v.  De 

Witt.  116  Ark.  578.  171  SW  906. 

Cal. — Pfister  v.  Central  Pac  R.  Co.. 
70  Cal.  169,  11  P  686.  69  AmR  404. 

Colo, — Denver,  etc,  R.  Co.  v, 
Doyle.  58  Colo.  327.  146  P  688,  LRA 
1916D  113, 

Ga. — Hart  v.  Atlanta  Terminal  Co., 
128  Ga.  764,  68  SB  462;  Atlanta 
Terminal  Co.  v.  American  Baggage, 
etc.  Co.,  126  Ga.  677.  64  SE  711; 
Hutchlngs  V,  Western,  etc,  R,  Co., 
25  Ga.  61,  71  AmD  156. 

111. — Illinois  Cent.  R.  Co.  v.  Cope- 
land.  24  111.  332.  76  AmD  749.  Com- 
pare Rice  V.  Illinois  Cent.  R.  Co.. 
22  III.  A.  643  (holding  that  a  carrier 
Is  liable  only  as  gratuitous  bailee 
where  baggnge  Is  carried  free). 
Ind. — Perkins  v.  Wright,  37  Ind,  27. 
Me. — Wood  v.  Maine  Cent.  R.  Co,, 
98  Me.  98,  56  A  457,  99  AmSR  389: 
Wilson  V.  Grand  Trunk  R,  Co..  S6 
Me.  60,  96  AmD  435, 

Minn, — McKlbbln  v.  Great  North- 
ern R.  Co.,  78  Minn.  232,  80  NW  10B2. 

Miss, — Mississippi  Cent,  R.  Co.  v. 
Kennedy.  41  Miss.  671. 

Mo. — Burnes  v.  Chicago,  etc.,  R. 
Co..  167  Mo.  A.  62.  160  SW  1100: 
Burnes  v.  Chicago,  etc.,  R.  Co..  144 
Mo.  A.  71.  128  SW  236. 

N.  H. — Smith  V.  Boston,  etc.  R. 
Co..  44  N.  H.  326. 

N.  J. — Runyan  v.  Centnd  R.  Co.. 
61  N.  J.  L.  537,  41  A  8S7.  68  AmSR 
711.  48  I#RA  284. 

N.  t. — Hasbrouck  v.  Kew  Tork 
Cent.,  etc.,  R.  Co..  SOS  N.  T.  368.  9S 
NE  808,  36  LRANS  687.  AnnCas 
19I8D  llfiO  and  not»  [aff  187  App. 
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this  duty  is  prescribed  and  regulated  by  statute.'* 
This  is  a  public  duty;  it  is  not  granted  as  a  favor, 
but  may  be  demanded  as  a  right/'  except  that,  as 
thie  duty  grows  out  of  the  contract  of  transporta- 
tion, it  does  not  arise  until  the  person  tendering 
the  baggage  has  procured  the  right  of  transporta- 
tion as  a  passengerJ^  It  is  the  duty  of  the  carrier 
to  receive  and  transport  extra  ba^age  for  which  an 
additional  charge  is  paid.^ 
Facility.  It  is  also  the  duty  of  a  carrier  to  pro- 


vide a  place,  and  suitable  and  convenient  facilities, 
for  the  reception,  deposit,  and  keeping  of  baggage 
of  prospective  and  incoming  passengers and  such 
facilities  must  be  furnished  without  discrimination 
to  all  alike  who  desire  to  avail  themselves  thereof." 

1568]  2.  Oheckuig  Baggage.""  The  general 
duty  of  a  carrier  to  carry  the  ba^age  of  its  passen- 
gers requires  that  it  shall  check  such  baggage  to 
any  destination  on  its  line,"^  or  to  a  point  on  a  con- 
necting line  to  which  it  sells  a  ticket;"  and  it  can- 


IMt.  SS2.  122  NTS  128  (aff  S4  Misc. 
478.  118  NTS  785)];  Isaacson  v.  New 
York  Cent.,  etc.,  R.  Co..  94  N.  T.  278, 
46  AmR  142  [rev  26  Hun  aGO];  Olasco 
v;  New  York  Cent.  R.  Co..  36  Barb. 
667;  Van  Horn  v.  Kermlt,  4  E.  D. 
Smith  4E3:  Oranjce  County  Bank  v. 
Brown,  9  Wend.  85,  24  AmD  129. 

N.  C. — Brick  V.  Atlantic  Coast  Line 
R.  Co.,  146  N.  C.  203.  S8  SB  1073,  1S2 
AmSR  440.  13  AnnCaa  328. 

Oh. — Cleveland,  etc.,  R.  Co.  v.  Bar- 
tram.  11  Oh.  St.  467. 

Or. — Wella  v.  Great  Northern  R- 
Co..  69  Or.  1G5,  114  P  92.  116  P  1070, 
34  LRANS  818,  835. 

Pa. —  Bullard  v.  Delaware,  etc.,  R. 
Co..  21  Pa.  Super.  583. 

S.  C. — Plexottl  V.  McLaughlin,  82 
S.  C.  L.  468.  47  AmD  563. 

Tenn. — Yazoo,  etc.,  R.  Co.  v.  Bald- 
win, lis  Tenn.  205.  81  SW  599. 

Wash. — Oomm  v.  Oregon  R.,  etc., 
Co..  62  Wash.  685.  101  P  361. 

"The  common-law  rule  Is  that, 
when  a  common  carrier  contracts, 
either  expressly  or  Impliedly,  for  the 
carriage  of  a  passenger,  the  carriage 
of  his  reasonable  and  ordinary  per- 
sonal baggage  is  also  undertaken  as 
incidental  to  the  principal  contract, 
and  as  equally  obligatory  on  the  car- 
rier." McKlbbin  V.  Great  Northern 
R.  Co..  78  Minn.  2P2.  238.  80  NW  1052. 

"The  right  to  have  baggage  trans- 
ported by  a  con*mon  carrier  is  in- 
cidental to  the  right  of  the  owner 
thereof  to  be  transported:  Incidental 
in  the  sense  thst  no  right  to  have 
baggage  transported  arises  unless 
the  owner  thereof  procures  the  right 
of  transportation  for  himself.  The 
price  paid  for  a  railroad  ticket  is  the 
consideration  fo^  the  right  of  trans- 
portation of  both  person  and  bag- 
gage, and  is  eqtially  obllgatoTy  upon 
the  carrier.  T'le  price  paid  for  the 
ticket  pays  for  the  transportation  of 
the  baggage  In  the  same  way  that  It 
pays  for  the  transportation  of  the 

gerson."  Hart  v.  Atlanta  Terminal 
o..  128  Ga.  754.  767.  58  SE  462.  To 
same  effect  Saunders  v.  Southern  R. 
Co..  128  Fed.  16.  62  CCA  523. 

"The  carriage  of  the  baggase  of, 
the  passenger,  under  reasonable  limi- 
tations as  to  smount.  Is  the  ordinary 
Incident  to  the  carriage  of  the  pas- 
Bsnger,  and  the  duty  ariaeB  on  the 

ert  of  the  company  to  carry  the 
ggage  of  the  passenger,  as  incident 
to  the  principal  contract  without  any 
specific  agreement  or  separate  com- 
mnaatlon.  The  obligation,  moreover, 
Includea.  as  in  the  case  of  merchan- 
dise, an  obligation  to  deliver  the 
baggase  carried.  Powell  v.  Myers, 
16  Wend.  (N.  Y.)  591;  Cole  v.  Good- 
win. 19  Wend.  (N.  Y.)  251.  33  AmD 
470  and  note."  Isaacson  v.  New  York 
Cent,  etc.,  R.  Co..  94  N.  Y.  278.  283, 
46  AmR  142. 

[a1  Oxlfflm  of  dtt^^'^e  right 
to  tne  carriage  of  his  ordinanr  or 
personal  baggage  as  a  part  of  the 
consideration  paid  by  a  traveler  for 
his  own  transportation,  sprang  orig- 
inally from  such  concessions  made  by 
the  carrier  for  the  purpose  of  at- 
tracting travel  over  his  line.  Once 
established  the  custom  soon  became 
universal  and  ripened  into  a  right 
enforclble  under  the  common  law. 
In  this  and  many  other  states  It  has 
received  legislative  sanction  and 
deflnltlon."  State  v.  Missouri  Pac.  R. 
Co..  71  Mo.  A.  385,  389. 

[b]  runtlsMiig  oar  for  banaifa- — 
A  local  station  agent  has  no  power 
as  a  matter  of  law  to  contract  to 


furnish  the  proprietor  of  a  theatrical 
troupe  a  bagga^  car  at  each  weA' 
end  for  an  Indefinite  period  and  at 
other  stations.  Newberry  t.  Sea- 
board Air  Line  R.  Co.,  160  N.  C  166, 
76  SB  238. 

[c]  On  exoiuraloa  tzatn^Where  a 
passenger  takes  passage  on  an  ex- 
cursion train,  he  has  the  right  to 
assume  that  his  baggage  will  be 
under  the  care  of  the  railroad's  bag- 
gage-maater,  unless  he'  knows  that 
the  passengers  are  to  furnish  a 
baggage-master  of  their  own.  Bumea 
v.  Chicago,  etc,  R.  Co.,  144  Mo.  A.  71, 
128  SW  236. 

UmltatiOKS  as  to  amoitnt  raaandlT 
see  infra  i  1580. 

74.  See  statutory  provisions.  And 
see  St.  Louis,  etc.,  R.  Co.  v.  DeWitt, 
116  Ark.  678,  171  SW  906  (under 
Kirby  Dig.  |  6616):  Choctaw,  etc.,  R. 
Co.  V.  Zwlrta.  13  Okl.  411.  73  P  941 
(under  Wilson  Rev.  &  Annot.  St 
[1903]  f  708):  Williams  v.  Great 
Western  R.  Co.,  10  Exch.  16,  166  Re- 

frlnt  336  (under  6  &  6  Wra.  4  o  cvll 
169). 

76.  Hart  v.  Atlanta  Terminal  Co., 
128  Ga.  764,  7S7.  68  SE  452  [cit  Cyc3. 

76.  St.  Louis,  etc.,  R.  Co.  v.  De 
Witt,  115  Ark.  678,  171  SW  906;  At- 
lanta Terminal  Co.  v.  American  Bag- 

?age,  etc.,  Co.,  125  Ga.  677,  64  SE 
11:  Southern  R.  Co.  v.  Rosenheim, 
1  Oa.  A.  766,  68  f!E  81;  Bradley  v. 
Chicago,  etc..  R.  Co..  147  lit.  A.  897. 

[a]  Jteasoaa  for  rule., — "The  bag- 
gage right  is  only  an  Incident,  and 
does  not  exist  before  the  establish- 
ment of  the  right  upon  which  It  is 
dependent  Such  being  true.  It  Is 
reasonable  and  welt  recognized  that 
the  carrier,  after  making  provisions 
for  supplying  tickets,  may  prescribe 
that  before  a  parcel  Is  received  as 
baggase  for  a  person,  such  person 
must  have  and  present  a  ticket  over 
the  railroad  to  Uie  agent  of  the  rail- 
road, who  will,  by  virtue  of  the 
ticket,  receive  the  trunk  and  give  a 
check  for  It  as  bkggage  over  the 
route  designated  by  the  ticket,  and 
enter  upon  the  ticket  a  memorandum 
to  the  effect  that  the  right  of  check- 
ing baggage  on  that  ticket  has  been 
exercised,  and  consequently  ex- 
hausted. Indeed,  a  railroad  is  under 
no  private  duty  or  public  duty  to 
receive  a  parcel  as  baggage  before  a 
right  of  transportation  of  the  pas- 
senger baa  been  established.  The 
railroad  receives  no  pay  for  the 
transportation  of  baggage  as  such, 
and  it  Is  not  a  part  of  the  business 
of  the  railroad  to  carry  parcels  as 
bagga^,  except  as  Incident  to  the 
right  of  a  passenger.  If  It  were  an 
attempt  to  send  the  parcel  by  freight 
where  charges  were  intended  to  be 
paid  for  the  transportation  of  the 
parcel  independently  of  the  transpor- 
tation of  the  passenger,  the  ques- 
tion would  be  entirely  different.  If 
such  rights  as  are  above  men- 
tioned did  not  exist,  and  if  such 
rules  as  above  mentioned  could 
not  be  enforced,  confusion  would 
be  produced  and  toss  of  baggage 
would  result,  and  the  carrier,  by 
Imposition,  could  be  unduly  bur- 
dened with  parcels  for  people  other 
than  passengers,  and  which  ought 
not  to  go  free  as  baggage.  Such 
imposition  could  be  carried  to  such 
extent  as  to  render  the  carrier  un- 
able to  give  Its  legitimate  passengers 
the  efficient  incidental  baggage  serv- 
ice to  which  they  are  entftled.  If  It 
should  be  that  a  public  duty  as  to 


the  reception  of  baggrave  existed 
before  any  relation  was  established 
twtween  the  prospective  passenger 
and  the  carrier.  It  wouM  be  fin- 

Sosslble  to  fix  a  time  at  which  the 
uty  commenced.  It  would  not  do 
to  hold  that  the  duty  arose  as  soon 
as  the  person  determined  to  go 
upon  his  trip;  nor  would  It  do  to 
hold  that  it  arose  when  he  started 
for  the  railroad  station;  nor  would 
It  do  to  hold  that  it  arose  when  the 
proposed  passenger  entered  the  depot 
of  the  railroad.  If  It  should  be  so 
held,  the  proposed  passenger  could 
cause  his  parcel  to  be  checked  as 
baggage  and  forwarded  without 
charge,  and  then  change  his  mind 
and  never  purchase  a  ticket  or  pay 
for  his  transportation,  or  otherwise 
acquire  the  right  to  ride  upon  the 
trains.  Or  if  one  were  so  Inclined, 
he  could  make  a  business  of  forward- 
ing parcels,  without  ever  Intending 
to  become  a  passenger.  The  only 
reasonable  rule  Is  that  which  really 
exists  under  the  nature  of  the  im- 
plied contract  by  which  baggage  is 
carried;  that  Is  to  say,  there  must, 
as  a  condition  precedent  to  the  re- 
ceiving of  a  parcel  as  baggage,  be 
established  the  right  of  the  proposed 
passenger  to  go  as  a  passenger  on 
the  cars  of  the  carrier."  Atlanta 
Terminal  Co.  v.  American  Baggage, 
etc.,  Co.,  125  Ga.  677,  686,  54  SE  711. 

[b)  tmtll  the  xlglit  of  transporta- 
tloa  has  bean  proonred  by  the  pas- 
senger, the  carrier  Is  under  no  duty, 

fubllc  or  private,  to  receive  a  parcel 
rom  him  to  be  transported  as  bag^ 

frage.  Atlanta  Terminal  Co.  v,  Amer- 
can  Baggage,  etc.,  Co.,  125  Oa.  677, 
64  SE  711. 

[c]  "The  payment  of  the  passsa- 
gar's  fare  Is  usually  a  necessary  pre- 
requisite to  the  binding  of  the  car- 
rier to  liability  for  the  transporta- 
tion of  the  passenger's  baggage." 
St.  Louis,  etc.,  R.  Co.  v.  De  Witt,  116 
Ark.  578,  171  SW  906.  907. 

When  UftblU-^  for  baggage  oom- 
meaoes  and  MLds  see  Infra  9S  1586- 
1688. 

77.  Glasco  v.  New  York  Cent.  R. 
Co.,  36  Barb.  (N.  Y.)  557.  See  also 
Infra  g  1670. 

78.  Hart  v.  Atlanta  Terminal  Co., 
128  Ga.  754.  767,  58  SE  462  [cIt  Cyc]; 
Kates  V.  Atlanta  Baggage,  etc.,  Co., 
107  Ga.  636.  84  SE  872,  46  LRA  481; 
Houston,  etc.,  R.  Co.  v.  Anderson, 
(Tex.  CIv.  A.)  147  SW  363.  Bee  also 
Infra  B  1692. 

79.  Hart  v.  Atlanta  Terminal  Co., 
128  Oa.  764,  68  SE  462;  Kates  v. 
Atlanta  Baggage,  etc.,  Co.,  107  Ga. 
636,  34  SE  372,  46  LRA  431. 

80.  xratnrs  aad  effect  of  olweks 
and  reoelpta  see  Infra  I  1671. 

81.  Pittsburgh,  etc..  R.  Co.  v. 
Lyon,  123  Pa.  140,  16  A  607,  10  AmSR 
617.  2  LRA  489. 

ireoesilfy  of  tUKwt  or  dhaek  see 

infra  9  1B86. 

83.  St.  Louis,  etc,  R.  Co.  v.  De- 
Wltt,  116  Ark.  678,  171  SW  906;  Sul- 
livan V.  Southern  R.  Co.,  74  S.  C. 
377.  54  SE  886;  Gorom  v.  Oregon  R., 
etc..  Co.,  52  Wash.  685,  101  TP  361, 
25  LRANS  63?  and  note. 

[a}  Anthorltr  of  agent,^ — The  act 
of  an  agent  of  a  connecting  carrier 
In  issuing  through  baggage  checks  on 
the  purchase  of  a  ticket  on  his  own 
line,  and  the  passenger's  agreement 
to  purchase  a  ticket  to  complete  the 
Journey,  Is  within  the  apparent  scope 
of  his  authority  and  binding  on  both 
carriers.  St.  Loots,  *ts^. 
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not  refuse  to  eheck  to  certain  stations  on  its  line 
merely  to  avoid  competition  with  rival  lines."  A 
railroad  company  receiving  baggage  for  interstate 
transportation  is  not  required  to  give  any  other 
receipt  than  the  customary  ba^age  check,  under  the 
Interstate  Conuneree  Act  which  requires  a  railroad 
company  which  receives  property  for  transportation 
in  interstate  commerce  to  issue  a  receipt  or  bill  of 
lading  therefor.** 

Penalty  for  refusal  to  check.  In  some  jurisdic- 
tions statutes  provide  that  a  carrier  shall  be  liable 
for  a  fixed  penalty  for  refusing  to  eheck  baggage 
when  properly  tendered,**  unless  there  is  a  good 
excuse  for  such  refusal.**  Whether  such  a  penalty 
is  in  the  nature  of  liquidated  dam^s  must  depend 
on  the  intent  of  the  legislature  as  appearing  in  the 
statute.*^ 

[$  1569]  3.  OhaigM  and  Liens  on  Baggage.  The 

carrier  has  a  lien  on  the  b^^age  of  the  passenger 
for  the  enti»  charge  of  transportation  of  the  pas- 
senger and  ba^age,  and  it  is  immaterial  whether 
the  baggage  has  been  checked,  if  it  is  still  in  the 
possession  of  the  carrier  when  it  seeks  to  enforce 
its  lien,**  unless  the  carrier  is  estopped  to  assert 
the  lien.*"  While  thus  retaining  baggage  under  a  lien, 
the  carrier  is  liable  therefor  as  bailee.**"  The  mere 
fact  that  a  rule  of  the  carrier  requires  that  a  check 
be  attached  to  excess  baggage  on  which  the  ohai^  ia 


paid,  and  that  no  such  check  is  attached  to  the  bag- 
gage involved,  will  not  defeat  a  passenger's  r^ht  to 
demand  his  baggage  without  paymg  excess,  if  in  fact 
he  has  already  paid  the  charge."  A  connecting 
carrier  employed  by  the  first  carrier  in  carrying 
out  the  contract  of  through  transportation  cannot 
enforce  a  lien  on  the  baggage  if  the  chains  have 
been  paid  in  advance,  but  otherwise  may  detain  the 
baggie  for  the  entire  charges  of  the  transporta- 
tion." Where  the  carrier  ceases  to  be  such  and 
becomes  a  warehouseman,  it  has  a  lien  on  ba^age 
left  in  storage  for  the  storage  charges  and  may  de- 
tain the  ba^age  until  the  lien  is  paid;^  but  a  car- 
rier is  not  entitled  to  storage  charges  on  ba^age 
which  it  has  failed  to  deliver  when  called  for.** 

[$  1570]  0.  Sxtia  Baggage  and  Special  Oon- 
tracts."*  'The  carrier  may  make  an  extra  chai^  for 
value  beyond  a  reasonable  limit  fixed,  and  may  re- 
quire information  as  to  the  value  for  the  purpose 
of  determining  such  change.^  The  carrier  may  also 
make  an  extra  charge  for  weight  beyond  a  reason- 
able limit,  or  for  accepting  merchandise  which  is 
not  properly  baggage,  and  on  accepting  the  charge 
for  excess  becomes  liable  as  common  carrier  with 
reference  to  the  merchandise  thus  accepted,  to  the 
same  extent  as  though  the  ^ods  were  carried  as 
freight,"^  and  in  some  jurisdictions  the  rato  whieh 
may  be  charged  for  such  excess  is  r^inilated  by 


DeWttt.  115  Ark.  678,  171  SW  906. 

83.  Pitts  bursh,  etc..  R.  Co.  v. 
Lyon,  123  Pa,  140.  16  A  607.  10  AmSR 
BIT.  2  LRA  489. 

[a]   muMMMlil*  reffvlatlomtf— A 

regulation  by  a  railroad  company, 
which  has  Ave  passenger  stations 
within  a  city,  to  sell  tickets  only 
to  the  station  which  forms  the  ter- 
minus of  Its  Une^  and  to  check  bag- 

S.ge  to  that  station  only,  although 
e  other  stations  are  regular  stop- 
ping places  for  passenger  trains,  is 
unreasonable  ana  void  as  a  matter 
of  law,  even  where  it  'is  fnade  for  the 
purpose  of  preventing  the  transfer 
of  passengers  and  baggage  to  a  rival 
road.  Pittsburgh,  etc.,  R.  Co.  v. 
Lyon,  lit  Pa.  140,  16  A  607,  10  AmSR 
BIT.  Z  LRA  489.  _ 

■4.  Boston,  etc.,  R.  Co.  v.  Hooker, 
2Sa  U.  S.  97.  14  set  526,  68  L.  ed. 
868,  LRA191BB  450,  AnnCasl916D 
6SS  [rev  209  Mass.  B98,  95  NE  945, 
AnnCasl»12B  6691. 

86.  Sea  statutory  provisions.  And 
see  Com.  v.  Connecticut  River  K.  Co., 
IB  Gray  (Mass.)  447  (holding  that  a 
carrier  which  receives  the  baggage  of 
a  passenger  to  be  transported  over 
Its  road,  over  which  the  passenger 
tws  purchased  a  ticket  on  a  train  on 
which  it  is  not  bound  to  transport 
it.  Is  liable  for  the  penalty  for  re- 
fusing to  carry  It;  the  objection 
should  have  been  raised  by  the  car- 
rier before  receiving  the  baggage  for 
transportation):  Sullivan  v.  Southern 
R.  Co.,  74  S.  C.  377,  64  SE  686  (hold- 
ing, however,  that  the  penalty  pre- 
scribed by  Code  [1902]  f  2166,  for  a 
failure  to  check  baggage,  is  not  ex- 
clusive) ;  Norfolk,  etc.,  R.  Co.  v. 
Irvine.  84  Va.  553.  5  SE  532. 

[a]  Zn  Idaho  under  Rev.  St. 
(1887)  I  2674,  where  a  railroad  com- 
pany refuses  on  demand  to  deliver 
a  duplicate  check  to  a  passenger,  or 

fierson  delivering  the  baggage,  it  Is 
■able  In  the  sum  of  twenty  dollars 
to  such  person,  and  In  addition 
thereto  cannot  collect  any  fare  or 
toll  from  such  passenger.  Tarr  v. 
Oregon  Short  Line  R.  Co..  14  Ida.  192, 
93  P  957.  125  AmSR  151. 

86.  Mitchell  v.  Kansas  City.  etc.. 
R.  Co..  lie  Mo.  A.  116.  90  SW  1164. 

(a]  Attachment.^ — A  carrier  is  not 
llaole  to  the  nenalties  prescribed  by 
Rev.  St.  (1899)  R  1100.  where  the 
refusal  to  accept  the  baggage  for 
transportation  was  because  there 
was  an  attachment  out  for  It.  Mitch- 


ell v.  Kansas  Cl^,  •tc.  R.  Co.,  116 
Mo.  A.  116.  90  SW  1164. 

87.  Norfolk,  etc..  R.  Co.  v.  Irvine. 
84  Va.  653.  6  SB  B22.  _ 

88.  Roberts  v.  Koehler.  50  Fed. 
94;  Hutchlngs  v.  Western,  etc.,  R. 
Co..  26  Ga.  61,  71  AmD  166;  Cantwell 
V.  St  Louis  Terminal  R.  Assoc..  160 
Mo.  A.  898,  140  SW  966:  Wolf  v. 
Summers.  2  C^mpb.  631;  Rumsey  v. 
North-Bastem  R.  Co..  14  C.  B.  N.  S. 
641,  108  ECL  641.  148  Reprint  596. 
See  also  Singer  Mfg.  Co.  v.  London, 
etc,  R.  Co.,  [1894]  1  Q.  B.  833  (allow- 
ing a  carrier  a  Hen  for  goods  re- 
ceived by  It  In  a  cloakroom). 

[a]  usn  for  fa>*  of  laifaat^A 
carrier  has  no  Hen  on  a  passenger  s 
baKgage  for  the  fare  of  her  infant 
chila,  accompanying  her.  which  she 
refuses  to  pay.  Cantwell  v.  St. 
Louis  Terminal  R.  Assoc.,  160  Mo.  A. 
393.  140  SW  966. 

89.  Moszkowitz  V.  International 
Nav.  Co..  84  NTS  297. 

[al  Thns,  where  a  passenger  has 
obtained  a  ticket  In  regular  course 
on  a  prepaid  certificate  procured  for 
her  by  her  husband  from  the  carrier, 
the  fact  that  without  notice  to  her 
the  carrier  has  refunded  the  money 
to  the  husband,  although  without 
requiring  htm  to  deliver  up  the  cer- 
tificate, will  not  give  the  carrier  a 
Hen  on  her  baKRage  for  unpaid  pas- 
sage money,  oioszkowlts  v.  Inter- 
national Nav.  Co..  84  NTS  297. 

90.  Southwestern  R.  Co.  v.  Bently, 
61  Oa.  311. 

91.  Davis  V.  Atlantic  Coast  Line 
R.  Co.,  (S.  C.)  88  SE  273. 

93.  Cantwell  v.  St.  Louis  Terminal 
R.  Assoc..  160  Ma  A.  893,  140  SW 
966;  Nordemeyer  V.  Loescher,  1  Hilt. 
(N.  Y.)  499. 

[a]  A  flnal  oarrier,  detaining  baf- 
g«ge  on  a  mere  bUnd  oharge  of  a 

firevlous  carrier  does  so  at  Its  peril, 
f  the  charge  is  not  one  connected 
with  the  transportation  of  the  pas- 
senger or  baggage,  so  as  to  entitle 
the  previous  carrier  to  a  Hen.  Cant- 
well V.  St.  Louis  Terminal  R.  Assoc.. 
160  Mo.  A.  393.  140  SW  966. 

fb]  A  termiiua  xallroRd  associa- 
tion, not  a  carrier  of  a  passenger  or 
of  her  baggage,  which  receives  her 
baggage  from  the  flnal  carrier  after 
the  carriage  is  complete.  In  holding 
the  baggage  and  asserting  a  Hen 
thereon  for  a  charge  of  a  previous 
carrier  does  so  as  a  mere  agent,  and 
as  such  has  no  greater  rights  than 


Its  principal.  Cantwell  v.  St.  I^ouls 
Terminal  R.  Assoc..  160  Mo.  A.  »s. 
140  SW  966. 

93.  Kressln  v.  New  Jersmr  Cent. 
R.  Co.,  119  App.  Div.  86.  1«S  NTS 
1002  (under  L.  [1897]  c  418  I  7S.  pro- 
viding for  warehousemen's  Uons). 
See  generally  Warehousemen  [40  Cyc 
454  et  seqi. 

94.  St.  Louis  Southwestern  R.  Co. 
V.  Kelley.  (Tex.  Civ.  A.)  173  SW  640. 

95.  Acoeptasoa  of  merchandl— 
other  than  personal  baggage  see 
supra  If  1664-1666. 

98.  New  York  Cent.,  etc,  R.  Co.  v. 
PralofF,  100  U.  S.  24.  25  L.  ed.  581; 
Davis  V.  Atlantic  Coast  lilne  R.  Co.. 
(S.  C.)  88  SE  273. 

[a]  Bnty  of  passenger  to  maks 
full  dlaclosnra. — Where  there  is  a 
dispute  between  the  carrier  and  the 

Eassenger  as  to  payment  of  excess 
aggage  fare  at  the  receiving  sta- 
tion. It  Is  the  passenger's  duty  to 
make  a  full  explanation  of  his  claim 
and  of  the  circumstances  leading 
thereto  to  the  carrier.  Davis  v.  At- 
lantic Coast  Line  R.  Co.,  (S.  C.)  88 
SE  273. 

Hotlce  of  nature  and  Tftlns  of  bag- 
gaga  generallr  see  infral  1684. 
97.    U.  S. — StroUBS  v.  Wabash,  etc., 

R.  Co..  17  Fed.  209. 

Ga. — Dibble  v.  Brown.  12  Ga.  217, 
66  AmD  460. 

Ky. — Louisville,  etc..  R.  Co.  v.  Mil- 
ler. 156  Ky.  677.  162  SW  73,  60  LRA 
NS  819. 

N.  T. -^Trimble  v.  New  York  Cent., 
etc.,  R.  Co..  162  N.  Y.  84.  56  NE  632. 
48  LRA  115  raff  39  App.  Dlv.  408.  67 
NTS  437];  Sloman  V.  (ireat  Western 
R.  Co..  67  N.  Y.  208:  Perley  v.  New 
York  Cent.,  etc..  It.  Co..  65  N.  Y.  374; 
Glovinaky  v.  Cunard  SS.  Co.,  6  HiSC 
388,  26  NYS  751. 

Tex. — Gulf.  etc..  R.  Co.  v.  Ions.  S 
Tex.  Civ.  A.  619,  22  SW  1011. 

Eng. — Gormully,  etc.  Mfg.  Co.  v. 
Midland  R.  Co..  14  T.  L.  R.  84. 

[a]  The  right  to  provide  for  the 
carrying  of  a  majrironm  amount  (1> 
of  baggage  as  a  part  of  the  fare  is 
but  an  exercise  of  the  right  of  a 
carrier  to  fix  the  rate  for  carrying 
the  baggage.  Loulnvllle.  etc..  R.  Co. 
v.  Miller,  166  Ky.  677.  163  SW  73.  50 
LRANS  819.  (2)  And.  all  Uckets 
being  bought  with  knowledge  of  such 
right,  demanding  and  receiving  pay 
for  such  extra  weight  is  neither  a 
violation  or  change  of.  nor  a  substi- 
tute for,  the  contract  between  the 


For  lata*  eaMi,  Oaralopawnti  and  ehancu  in  the  law  see  onmulative  Annotations,  same  title.  pa«.^id  nota  number. 
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statute,^  or  hy  a  commission  under  statutory  au- 
thority.™ Such  a  transaction  as  to  excess  value  or 
weight,  or  as  to  merchandise  which  would  not  other- 
wise be  properly  checked  as  baggage,  extra  com- 
pensation being  charged,  may  be  treated  as  a  sepa- 
rate contract,^  and  knowledge  by  the  carrier  of  the 
contents  of  the  receptacles  will  be  immaterial  where 
no  inquiry  is  made,  the  whole  transaction  being 
treated  as  a  contract  for  the  carriage  of  goods. 
But  the  mere  fact  that  overweight  chaises  are  paid 
does  not  convert  the  ba^age  into  freight,'  and 
where  merchandise  other  than  personal  ba^age  is 
jMicked  in  a  trunk  and  shipped  as  personal  ba^^e 
without  the  knowledge  of  the  carrier,  the  latter  is 
not  liable  as  a  common  carrier  therefor,  although 
excess  charges  have  been  paid.^  A  statute  which' 
makes  it  a  misdemeanor  for  a  carrier  to  charge 
more  than  a  fixed  sum  for  transporting  excess  bag- 


gage is  not  violated  by  a  carrier's  knowingly  ac- 
cepting merchandise  as  baggage  and  transporting 
it  as  such,  and  charging  therefor  a  rate  exceeding 
the  maximum  amount  chained  for  carrying  exeesa 
baggage." 

1571]  D.  Checks  and  Receipts;  Their  Nature 
and  Effect.  The  usual  baggage  cheek  delivered  to 
a  passenger  on  receiving  his  baggage  in  no  sense 
embodies  the  contract  of  carriage  lictween  the  pas- 
senger and  the  carrier,  but  is  a  receipt  merely,  in- 
tended to  afford  evidence  of  ownership  and  for 
identifying  the  baggage;"  and  the  mere  fact  that 
the  passenger  does  not  receive  a  check  or  othei- 
receipt  is  immaterial  where  the  carrier  actually  re- 
ceives the  ba^age  into  its  possession.^  The  pos- 
session of  the  check  is  prima  facie  evidence  that 
the  carrier  has  received  and  has  not  delivered  the 
piece  of  baggage  represented  by  it;*  and  the  pas- 


earrler  and  the  passenser  made  In 
buylDK  the  ticket.   Oulf,  etc.,  R.  Co. 

Ions,  8  Tex.  ClT.  A.  619,  22  8W 
1011. 

[b]  BlvtiUsw— A  commercial  trav- 
eler In  bicycles  who  travels  with  Uie 
component  parts  and  with  incom- 
plete machines  Is  entitled  to  the 
•peclal  terms  given  by  railroad  com- 

anies  in  respect  of  commercial 
Lvelers'  lUKsrase.  and  should  not 
be  charged  the  nlKher  rates  for  bi- 
cycles. .Oormully,  etc,  Mfs.  Co.  v. 
Midland  R.  Co.,  14  T.  L.  R.  84. 

98.  See  statutory  provisions. 

[a]  Xa  AAaasaa.  (1)  Kirby  Dig. 
11  8802-6804,  6812,  require  carriers 
to  post  printed  schedules  of  rates, 
and  Drohiblts  discrimination  In  rates. 
St.  Louis,  etc..  Ft  Co.  V.  Miller,  103 
Ark.  37.  145  8W  889.  89  LRANS  634. 

(2)  Under  such  statute  a  contract  by 
a  carrier  to  transport  freight  free  as 
baSKage.  with  notice  to  the  carrier  of 
the  facts,  la  void,  and  the  passenger 
and  carrier  are  liable  as  shipper  and 
carrier  for  freight;  and  the  carrier 
must  charge  the  regular  rates,  and 
the  shipper  must  pay  such  rates.'  St 
LfOuls,  etc,  R.  Co.  V.  Miller,  supra. 

(3)  Siamples  of  merchandise  carried 
for  the  purpose  of  making  sales  of 
goods  are  not  baggage  within  a  stat- 
ute fixing  a  maxiinum  rate  for  the 
transportation  of  baggaEe  In  excess 
of  a  certain  weight.  Kansas  City, 
etc.,  R.  Co.  V.  State,  65  Ark.  363,  46 
SW  421,  67  AmSR  933.  41  LRA  33S 
(Act  of  April  19.  1896). 

[b]  "Ordinary  baggage."— -Within 
a  statute  which  regulates  the  charges 
of  railroads  as  common  carriers  of 
passengers,  and  provides  that  the 
charges  shall  be  limited  to  compen- 
sation per  mile  for  the  transporta- 
tion of  any  person  with  "ordinary 
baggage,"  the  addition  of  the  word 
"ordinary"  does  not  limit  the  word 
"baggage"  to  wearlnfr  apparel  and 
other  articles  ordinarily  carried  by 
a  common  traveler,  but  Is  used 
merely  to  recognize  the  well  estab- 
lished meaning  of  the  word  "ba*?- 
gage*'  as  distinguished  from  "mer- 
chandise." Doerner  v.  St.  Louis,  etc.. 
R.  Co..  149  Mo.  A.  170.  130  SW  62 
(construing  Rev.  St.  [1899]  f  1192). 

99.  See  statutory  provisions.  And 
see  Michigan  Cent.  R.  Co.  v.  Michi- 
gan R.  Commn.,  160  Mich.  365.  126 
NW  649  (construing  Pub.  Acta  nD07] 
p  428  No.  312);  Michigan  Cent  R.  Co. 
V.  Murphy,  (Mich.)  120  NW  1073. 

[a]  Bnjoiniug  order  fladng  rates. 
— In  Michigan,  Pub.  Acts  [1008] 
p  428  No.  312  I  16.  forbids  discrimi- 
nation by  carriers  or  variance  from 

Sublished  rates  under  penalty  of  a 
ne  for  the  carrier  and  tine  or  Im- 

Srlsonment  for  the  ofFendlng  officer, 
ectlon  22  authorizes  the  railroad 
commission  on  complaint,  and  on  no- 
tice to  the  company,  to  fix  reasonable 
rates,  etc.,  after  a  bearing,  which 
rates,  etc,  shall  be  prima  facie  bind- 
ing, under  i  25,  until  set  aside.  Sec- 
tion 26  authorizes  any  railroad  com- 
pany or  party  Interested  to  bring 
within  sixty  days  a  chancery  suit  in 
the  circuit  court  against  the  railroad 


commission  to  set  aside  any  rule  or 
regulation  of  the  commission.  Such 
suits  are  given  precedence,  both  In 
the  -trial  court  and  on  appeal,  over 
all  oUier  civil  suits,  and  uie  courts 
are  declared  always  open  for  hearing 
thereof.  The  burden  of  proof  therein 
is  placed  on  complainant.  It  was 
held  that,  the  statutory  remedy  In 
equity  being  prompt,  complainants 
were  not,  as  a  matter  of  law,  en- 
titled to  enjoin  enforcement  of  an 
order  changing  excess  baggage  rates, 
pending  a  suit  to  set  aside  the  order. 
Michigan  Cent.  K.  Co.  v.  Murphy, 
(Mich.)  120  NW  1073. 

1.  Strouss  V.  Wabash,  etc..  R.  Co., 
17  Fed.  209:  Talcott  v.  Wabash  R. 
Co.,  169  N.  T.  461,  64  NE  1;  Millard  v. 
Missouri,  etc.,  R.  Co.,  86  N.  Y.  441; 
Trimble  v.  New  York  Cent.,  etc.,  R. 
Co.,  39  App.  Div.  403.  57  NYS  437 
[aft  162  N:  Y.  64,  66  NE  532.  48  LRA 
1161;  Wasserberg  v.  Cunard  SS.  Co., 
8  Misc.  78,  28  NYS  620;  Olovlnsky  V. 
Cunard  SS.  Co..  6  Misc.  388.  26  NYS 
751. 

2.  Baldralf  v.  Camden,  etc,  R.  Co.. 
2  P.  Cas.  No.  794;  Stoneman  v.  Brie 
R.  Co..  62  N.  Y.  429;  Butler  v.  Hud- 
son River  R.  Co.,  8  E.  D.  Smith  <N. 
Y.)  671;  Camden,  etc.,  R.  Co.  v.  Bal- 
dauf,  16  Pa.  67.  56  AmO  481;  Missouri 
Pac  R.  Co.  V.  Slater.  3  Tex.  A,  Civ. 
Cas.  i  7. 

Snfflolenoj  of  knowledge  see  supra 
I  1566.  — 

3.  Hamburg-American  Packet  Co. 
v.  Oattman.  127  111.  698,  20  NE  662. 
See  also  supra  |  1566. 

[a]  "In  the  oase  of  aa  emigraat 
who  carries  with  her  trunks  and 
other  ordinary  baggage,  and  also 
turns  over  to  the  common  carrier  a 
number  of  boxes  of  goods  for  trans- 
portation, and  pays  freieht  for  the 
weight  in  excess  of  her  baggage  al- 
lowance, and  the  general  character 
of  the  shipment  Is  known  to  such 
carrier,  It  would  be  unjust  to  con- 
clusively presume  the  entire  ship- 
ment was  as  bagKage,  and  that  there 
could,  in  case  of  loss,  be  no  recovery 
except  for  such  articles  contained  In 
the  boxes  as  would  properly  be  desig- 
nated as  necessary  baggage."  Ham- 
burg-American Packet  Co.  v.  Oatt- 
man, 127  111.  698,  610,  20  NB  662  [aff 
127  111.  A.  182]. 

4.  Hamburg-American  Packet  Co. 
V.  Gattman.  127  111.  698,  20  NE  662. 
See  also  supra  JI  1663,  1664. 

5.  Kansas  City,  etc.,  R.  Co.  v. 
State,  65  Ark.  363.  46  SW  421,  67  Am 
SR  933.  41  LRA  333. 

6.  Conn, — Hlckox  v.  Naugatuck  R. 
Co.,  31  Conn,  281,  83  AmD  143. 

111. — Chicago,  etc.,  R.  Co.  v.  Clay- 
ton, 78  III.  616:  Hosking  v.  Southern 
Pac.  Co.,  14S  111.  A.  11  [aff  148  111. 
320,  90  NE  669]. 

Ind. — Cleveland,  etc.,  R.  Co.  v. 
Tyler,  9  Ind.  A.  689,  36  NE  523. 

Kan, — Atchison,  etc.,  R  Co.  v. 
Brewer,  20  Kan.  669. 

N.  Y. — Isaacson  v.  New  York  Cent., 
etc..  R.  Co.,  94  N.  Y.  278,  46  AmR  142 
[rev  26  Hun  860];  Hyman  v.  Central 
Vermont  R.  Co.,  66  Hun  202.  21  NYS 
119;  Sovlero  v.  westcott  Expreaa  Co., 


47  Miac  596,  94  NYS  876;  Marmor- 
steln  V.  Pennsylvania  R.  Co.,  13  Misc. 
82.  84  NYS  of. 

Oh. — Check  V.  Little  Miami  R.  Co., 
2  Disn.  237. 

S.  C— Park  v.  Southern  R.  Co.,  78 
S.  C.  102.  68  SE  931. 

Va. — ^Wilson  V.  Chesapeake,  etc.  R. 
Co..  21  Qratt.  (62  Va.)  654. 

"The  primary  purpose  of  giving  a 
passenger  a  duplicate  check  Is  to  en- 
able htm  to  Identify  and  claim  his 
baggage  at  the  end  of  the  route.  It 
has  never,  we  think,  been  regarded  as 
embodying  the  contract  of  carriage, 
but  only  as  a  voucher  or  token  for 
the  purpose  mentioned."  Isaacson 
V.  New  York  Cent,  etc.,  R.  Co..  94 
N.  Y.  278,  286,  46  AmR  142  [rev  25 
Hun  350]. 

[a]  A  ehtok  Is  oorroborativs  evl- 
dwnoa,  together  with  the  passenger's 
ticket,  of  a  contract  to  transport  the 
passenger  and  his  baggage.  Wilson 
V.  Chesapeake,  etc.,  R,  Co.,  21  Gratt. 
(62  Va.)  664. 

7.  Haaga  v.  A  us  tro -Americana 
Line,  173  111.  A.  35;  Freeman  v.  New- 
ton. 3  E.  D.  Smith  (N.  Y.)  246;  Ft 
Worth,  etc.,  R.  Co.  v.  Mccarty,  42 
Tex.  Civ.  A.  -514,  94  SW  178-  Texas, 
etc.,  R.  Co.  v.  Weatherby,  41  Tex.  Civ. 
A.  409,  92  SW  58;  Great  Western  R. 
Co.  V.  Goodman,  12  C.  B.  813,  138  Re- 
print 925. 

[a]     Thus,    where    a  passenger 

f'laced  her  two  trunks  and  a  package 
n  the  custody  of  the  railroad  com- 
pany with  the  request  that  they  be 
checked  to  her  destination,  and  the 
company's  agent  said  he  would  not 
have  time  to  check  the  package,  but 
would  send  it  by  express  the  next 
day,  and  the  trunks  were  checked, 
and  the  package,  although  not 
checked,  was  put  on  the  car  before 
the  train  left,  and  was  lost  the  rail- 
road company  was  liable.  Ft,  Worth, 
etc.,  R.  Co.  V.  McCarty,  42  Tex.  Civ. 
A.  514,  94  SW  178. 

9.  Colo. — Denver,  etc,  R.  Co.  v. 
Roberts,  6  Colo,  833. 

Conn. — Hlckox  v,  Naugatuck  R.  Co., 
31  Conn.  281,  83  AmD  143. 

Ga. — Lewis  v.  Ocean  SS.  Co.,  12 
Ga.  A.  191,  76  SE  1073. 

111. — Chicago,  etc.,  R.  Co.  v.  Clay- 
ton, 78  111.  616;  Illinois  Cent.  R.  Co. 
V.  Copeland,  24  111.  332,  75  AmD  749; 
Davis  V.  Michigan  Southern,  etc,  R. 
Co.,  22  III.  278,  74  AmD  161;  TIschler 
V.  Erie  R.  Co..  184  111.  A.  19;  Graham, 
etc,  Transp.  Co.  v.  Young,  117  111.  A. 
257. 

Kan. — Atchison,  etc.,  R.  Co.  v. 
Brewer,  20  Kan.  669-  Kansas  Pac.  R. 
Co.  V.  Montelte,  10  Kan.  119. 

Minn. — Ahlbeck  v.  8L  Paul,  etc.,  R. 
Co.,  39  Minn.  424,  40  NW  864,  12  Am 
SR  661. 

Nebr. — Chicago,  etc.,  R.  Co.  v, 
Steear,  53  Nebr.  96.  73  NW  466. 

N.  Y. — Earle  v.  Cadmus,  2  Daly 
237;  Davis  v.  Cayuga,  etc.,  R.  Co.,  10 
HowPr  330. 

S,  C. — Davis  V.  Atlantic  Coast  Line 
R.  Co..  88  SE  278:  Cone  v.  Southern 
R,  Co.,  85  S.  C.  524.  67  SB  779,  21 
AnnCas  158  and  nt^^^^i^'^^^th' 
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[§§  1571-1572 


senger  need  not  prove  that  the  carrier  actually  re- 
ceived the  ba^age,  until  the  carrier  has  rebutted 
the  constructive  delivery  evidenced  by  the  cheek 
by  proof  that  it  never  received  the  ba^;age;'  and 
the  fact  of  possession  of  the  check,  together  with 
proof  that  the  baggage  could  not  be  found  when 
inquired  for  and  demanded  by  the  passenger,  nuses 
a  presumption  of  negligence  on  the  part  of  the  car- 
rier.^**  Such  check  is  also  prima  facie  evidence  of 
the  holder's  ownership  of  such  baggage,^*  and  that 
the  haggage  was  received  by  the  carrier  in  good 
condition."  The  delivery  of  a  cheek  is  intendra  to 
relieve  the  passenger  from  any  care  or  superintend- 
ence of  the  baggage  while  en  route,  and  devolves 
such  care  on  the  carrier's  agents."  Where  a  pas- 
senger delivers  a  check  to  the  agent  of  a  connect- 
ing line  and  receives  its  cheek  in  exchange  therefor, 
the  presumption  is,  in  the  absence  of  proof  to  the 
contrary,  that  the  bagga^  has  been  received  in 
due  course  by  the  latter  line,  and  it  is  responsible 
therefor." 

1572]    E.  LiabiUtr  for  Delay.  Loss  of,  or 


Injury  to.  Baggage— 1.  In  OeneraL  The  liability 
of  a  carrier  for  the  personal  ba^^a^  of  a  passen- 
ger intrusted  to  its  care,  unless  specially  restricted, 
is  the  same  as  its  common-law  liability  as  a  carrier 
of  goods,"  and  hence  its  liability  in  case  the  bag- 
gage is  lost,  stolen,  or  injured  is  that  of  an  in- 
surer,^* unless  the  injury  or  loss  is  caused  by  an 
act  of  God  or  the  pnblio  enemy,*'  or  the  n^li- 
gence  of  the  owner  of  the  bi^age,"  or  the  in- 
herent qualities  of  the  baggage;''  and  this  rule 
applies  to  carriers  of  passengers  by  st^eeoaeh."* 
But  as  a  carrier  of  goods  is  not  liable  as  eonunon 
carrier  unless  the  carriage  is  for  compensation,*^ 
so  if  the  passenger  is  carried  gratuitously,^  or  if 
transportation  of  ba^age  is  secured  on  the  errone- 
ous aasunption  that  one  is  a  passenger,^  the  car- 
rier is  liable  only  as  any  other  carrier  of  goods 
without  compensation,  that  is,  for  such  n^^;enee 
as  would  chai^  a  gratuitous  bailee,  althoi^  it  is 
not  necessary  expressly  to  prove  payment  of  tan 
where  the  carriage  is  not  nndentood  to  be 
gratuitous.'* 


ern  R.  Co.,  78  S.  C.  302,  68  8E  981; 
Dili  V.  South  Carolina  K.  Co.,  41  8.  C. 
U  158,  62  AmD  407. 

Tenn. — Louisville,  etc.,  R.  Co,  v. 
Weaver,  9  Lea  3S,  42  AmR  654. 


[a]  Til*  oarrtar  may  rebut  tills 
pnma  facU  piroof,  or  it  may  appear 
from  the  evioence  adduced  by  plain- 
tifl  tbat  the  check  or  receipt  was  ob- 
tained by  him  without  the  article  In 
question  actually  passing  into  the 
hands  of  the  carrier.  Hoaklng  v. 
Southern  Pac.  Co.,  148  111.  A.  11  [ftff 
243  111.  320,  90  NE  669];  Park  v. 
Southern  R.  Co.,  78  S.  C,  302,  S8  SB 
931. 

9.  Lewis  V.  Ocean  S3.  Co.,  12  Ga. 
A.  191,  76  SE  1073. 

10.  Atchison,  etc.,  R.  Co.  v.  Brewer, 
20  Kan.  669;  Zeigler  v.  Mobile,  etc., 
R.  Co.,  87  MlsB.  367,  89  S  811,  See 
also  Renerally  Ballmenta  S  180. 

FnnuavttoBa  cmmmUt  see  Infra 
I  1606, 

11.  St.  Louts,  etc.,  R.  Co.  v.  Stone. 
78  Ark.  318.  9B  SW  470;  Hlckox  t. 
NaUKatuck  R.  Co.,  31  Conn.  281.  83 
AmD  143;  Lewis  v.  Ocean  SS.  Co..  12 
■aa.  A.  191,  76  SB  1073;  Isaacson  v. 
New  York  Cent.,  etc.,  R.  Co.,  94  N. 
7.  278.  46  AmR  142.* 

13.  Hannibal,  etc..  R.  Co.  v.  Swift, 
12  Wall.  (U,  S.j  262,  20  L.  ed.  423; 
St.  Louis,  etc.,  R.  Co.  v,  Hawkins,  89 
III,  A.  406. 

[a]  MMMmm  toK  roX: — As  the  car- 
rier may  refuse  to  receive  baKga^e 
not  properly  packed  and  in  eood  con- 
dition, the  presumption  la  that  when 
received  it  was  In  good  condition  and 

Sroperly  packed  for  transportation. 
Tannlhal,  etc^  R.   Co.  v.   Swift,  12 
Wall.  (U.  S.)  262.  20  L.  ed.  423. 

13.  Savannah,  etc.,  R.  Co,  v.  Mc- 
intosh. 73  Ga.  682:  PhlladelDhia.  etc.. 
R.  Co.  V.  Harper,  29  Md.  380;  Thorn- 
ton V.  Little  Miami  R.  Co.,  £  Dlsn, 
(Oh.)  287. 

14.  Chicago,  etc.  R.  Co.  v.  Clay- 
ton, 78  111.  «1G;  Kansas  Pac.  R.  Co.  v. 
Montelle,  10  Kan.  119;  Ahlheok  v.  St. 
Paul,  etc,  R  Co,,  39  Minn.  424,  40 
NW  364.  12  AmSR  661. 

[a1  Wlkwra  tha  Mooad  of  two  ooa- 
BMttav  Un*s  zeoolvad  a  pamntger's 
ehaek  for  baggage  which  had  not 
then  arrived,  and  gave  its  own  check 
therefor,  and  It  is  shown  that  It  sur- 
rendered to  the  first  company  the 
check  received  from  the  passenger, 
the  evidence  Is  sufficient,  In  the  ab- 
sence of  contrary  proof,  to  show  that 
the  second  company  received  from 
the  first  carrier  the  haRgage  repre- 
sented by  the  check.  Chicago,  etc, 
R.  Co.  V,  Clayton.  78  111.  616:  St. 
Louis,  etc.,  R.  Co.  V.  Hawkins.  89,111. 
A.  406;  Kansas  Pac  R.  Co.  v.  Mon- 
telle. 10  Kan.  119. 

16.    See  supra  81  129-166. 

16.  U.  S, — Hannibal,  etc..  R.  Co,  v. 
Swift,  12  Wall,  262,  20  L.  ed,  428; 


Saunders  v.  Southern  R.  Co..  128  Fed, 
IB.  62  CCA  523;  Walsh  v.  The  H.  M. 
Wright,  29  P.  Cas.  No,  17.116,  Newb. 
Adm.  494. 

Ala. — Southern  R.  Co.  v.  Foster,  7 
Ala.  A.  487,  60  8  998. 

Colo. — Denver,  etc,  R.  Co.  v.  Doyle. 
S8  Colo,  827,  14S  P  688,  LRA1S16D 
113. 

Oa. — Dibble  v.  Brown,  12  Ga.  217. 
56  AmD  460:  Lewis  v.  Ocean  SS.  Co., 
12  Oa.  A.  191,  76  SB  1073;  Pord  V. 
Atlantic  Coast  Line  R.  Co.,  8  Ga.  A. 
296,  68  SE  1072. 

Ind. — Louisville,  etc,  R.  Co.  v. 
Nlcholai,  4  Ind.  A.  119,  80  NB  424,  61 
AmSR  206. 

Kan. — Chicago,  etc.,  R.  Co.  v.  Confc- 
lln.  32  Kan.  65,  3  P  762. 

Ky. — Seasongood  v.  Owenshoro, 
etc.,  R,  Co.,  14  KyL  430. 

Lia. — Moore  v.  Steamer  Evening 
Star,  20  La.  Ann.  402;  Blossman  v. 
Hooper,  16  La.  Ann.  160, 

Mich. — Wolf  V.  Orand  Rapids,  etc., 
R.  Co..  149  Mich.  78,  77,  112  NW 
732  [eit  C^c]. 

Minn. — Shaw  v.  Northern  Pac.  R. 
Co..  40  Minn.  144,  41  NW  648. 

Mo. — Hubbard  v.  Mobile,  etc.,  R. 
Co.,  112  Mo.  A,  459,  87  . SW  52, 

Nebr. — Ringwalt  v.  Wabash  R.  Co., 
45  Nebr.  760.  64  NW  219. 

N.  Y. — Isaacson  v.  New  York  Cent., 
etc..  R.  Co..  94  N.  T.  278.  46  AmR  142 
frev  26  Hun  3B0] ;  MeCormIck  v. 
Pennsylvania  Cent,  R.  Co,,  80  N,  T. 
353;  Burnell  v.  New  York  Cent,  R. 
Co.,  45  N.  Y.  184,  6  AmR  61:  Merrill 
v.  Grinnell,  80  N.  Y.  B94:  Knierlem 
v.  New  York  Cent.,  etc.,  R.  Co..  109 
App.  DIv.  709,  96  NYS  602,  17  NY 
AnnCas  415;  Flaherty  v.  Greenman, 
7  Daly  481;  Hawkins  v.  Hoffman,  6 
Hill  586.  41  AmD  767;  Camden,  etc., 
R.,  etc,  Co.  V.  Burke,  13  Wend.  611, 
28  AmD  488. 

N.  C, — Perry  v.  Seaboard  Air  Line 
R,  Co,.  171  N.  C.  IBS.  88  SE  1B6.  LRA 
1916E  478:  Brick  v,  Atlantic  Coast 
Line  R.  Co.,  14B  N.  C.  203,.  68  SE 
1073.  122  AmSR  440,  13  AnnCas  328. 

Oh, — Keith  V.  New  York  Cent.  tl. 
Co.,  2  Oh.  Dec  (Reprint)  126,  1 
WestLMonth  461, 

Okl. — Kansas  City,  etc,  R.  Co,  v. 
Pugatt.  150  P  669, 

Or. — Wells  V.  Great  Northern  R. 
Co..  59  Or.  16B.  114  P  92.  116  P  1070, 
34  LRANS  818,  825;  Oakes  v.  North- 
ern Pac,  R.  Co..  20  Or.  392.  26  P  230. 
23  AmSR  126.  12  LRA  318. 

Pa. — Springer  v.  Pullman  Co,,  234 
Pa  172,  83  A  98:  Brown  v.  Camden, 
etc..  R.  Co.,  83  Pa.  316, 

S.  C. — Dill  v.  South  Carolina  R. 
Co..  41  S.  C.  L.  158.  62  AmD  407. 

Tenn, — Louisville,  etc..  R.  Co.  v. 
Katzenbereer,  16  Lea  380,  1  SW  44, 
B7  AmR  232. 

Vt.— Ranchau  v.  Rutland  R.  Co.,  71 
Vt.  142.  43  A  11.  76  AmSR  761. 


Va. — Chesapeake.  etc_  R.  Co.  v. 
Beasley,  104  Va.  788,  62  SK  fi6«,  3 

LRANS  183. 

Wyo.- — Lake  Shore,  etc,  R.  Co,  v. 
Warren,  3  Wyo.  134,  6  P  724. 

Eng. — Cohen  v.  South  Baatem  R. 
Co..  2  Ex.  D.  263  [all  1  Ex.  D.  217J. 

Can. — Pelland  v.  Canadian  Pac.  R. 
Co.,  7  Montr,  Super,  131. 

[a]  A  oantor  Is  llalOa  lir  eon- 
traot.  wtthovt  pcoof  of  aegugaiie** 
for  the  loss  of  the  passenger's  effects 
and  money  reasonably  necessary  for 
the  journey,  carried  In  the  passen- 
ger's trunk,  where  the  loss  occurs 
while  the  property  la  In  the  carrier's 
custody,  Knierlem  v.  New  York 
Cent.,  etc.  R.  Co..  109  App.  Mv.  709. 
96  NYS  602,  17  NYAnnGu  41fi.  See 
also  cases  supra  this  note. 

17.  See  InlVa  $  1S78. 

18.  See  Infra  8  1B78. 

19.  Perry  v.  Seaboard  Air  Line 
R.  Co.,  171  N.  C.  IBS,  88  SE  1B6,  LRA 
1916E  47B. 

ao.  N.  Y. — Cole  V.  Goodwin,  1» 
Wend,  2B1,  32  AmD  470;  HoUster  v. 
Nowlen,  19  Wend.  234.  32  AmD  466. 

Pa. — Beckman  v.  Shouse,  6  Rawle 
179,  28  AmD  653. 

S.  C— Pelxotti  v.  McLaughlin,  82 
S.  C.  L.  468,  47  AmD  663. 

Tenn. — Bomar  v.  Maxwell,  9 
Humphr.  620,  61  AmD  682. 

B.  C. — Kent  v.  Petri ne,  28  West 
LR  B42. 

SI.    See  supra  |  16, 

as.  Denver,  etc..  R,  Co,  v.  John- 
son. 50  Colo.  187,  190,  114  P  660,  Ann 
Ca8l912C  627  and  note  [cit  Cyc]: 
Rice  v.  Illinois  Cent.  R.  Co..  22  IlL 
A.  643;  Flint,  etc.,  R.  Co.  v.  Weir.  37 
Mich.  Ill,  26  AmR  499;  White  v.  St. 
Louis  Southwestern  R.  Co.,  <Tex. 
Civ.  A.)   86  SW  962. 

fa]  Acts  not  oonstltating  negU- 
reBoe.^Proof  that  officers  of  the  law 
In  attempting  to  arrest  a  person  ac- 
cused of  theft  shot  at  him,  and  shot 
Into  a  trunk  in  a  baggage  car,  of  a 
passenger  riding  on  a  ^ee  pass,  dam- 
aging the  goods  therein.  Is  not  proof 
or  negligence  of  the  carrier,  where 
its  employees  had  no  connection  with 
the  shooting  or  attempted  arrest,  nor 
any  control  of  the  oRlcers.  White  v. 
St.  Louts  Southwestern  R.  Co.,  (Tex. 
Civ.  A.)  86  SW  962. 

33.  Brown  v.  The  Elvira  Harbeck. 
4  F.  Cas.  No.  2,005;  Beers  v.  Boston, 
etc.,  R.  Co.,  67  Conn.  417.  34  A  B41, 
62  AmSR  293,  32  LRA  635;  Fairfax 
v.  New  York  Cent.,  etc.,  R.  Co.,  37 
N.  Y.  Super.  B16;  Burkett  v.  New 
York  Cent.,  etc,  R.  Co.,  24  Misc.  76. 
53  NYS  394. 

S4.  Glasco  V.  New  York  Cent.  R. 
Co..  36  Barb.  (N.  Y.)  667;  Van  Horn 
V.  Kermlt,  4  E.  D.  Smith  (N.  T.J  4SS; 
McGill  V.  Rowland,  8  Pa.  461.  4S 
I  AmD  654. 


For  later  oasM,  deralopaMata  and  duU4r">  in  the  law  see  cumulative  AnnotaUona,  same  title,  psga«|id  note  niynber. 
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"WliBt  lav  governs.  A  carrier's  liability  for  a 
passenger's  baggage  is  generally  governed  by  the 
law  of  the  place  where  the  contract  to  carry  the 
passenger  and  his  baggage  is  made,"  unless  it 
appears  from  the  face  of  the  contract  that  it  was 
made  with  reference  to  the  laws  of  some  other 
place,"  or  is  to  be  performed  in  some  other  place;" 
ahd  it  has  been  held  that  at  least  so  far  as  deliv- 
ery  is  concerned  the  law  of  the  place  where  the 
ba^age  is  to  be  delivered  governs.*"  It  has  also 
been  held  that,  where  the  contract  is  made  in  a 
foreign  countiy,  but  there  is  no  evidence  as  to  the 
law  of  such  country,  the  law  of  the  forum  governs.** 
1573]  2.  Loss  by  Act  of  Ood  or  Public 
Enemy.  The  liability  of  a  common  carrier  for 
baggage  does  not  embraoe  tosses  caused  by  the 
act  of  Gk>d  or  a  public  enemy;  it  is  a  complete 
defense  to  an  action  for  the  loss  of  baggage  to  show 
that  the  loss  was  occasioned  by  an  inevitable  acci- 


dent.*** If,  however,  the  n^ligenee  of  the  carrier 
contributes  to  the  loss,  althoi^  caused  primarily 
by  an  act  of  God,  the  carrier  will  be  liable, 
althoi^h  a  mere  negligent  delay  will  not  render  the 
carrier  liable  for  a  subsequent  loss  by  act  of  God.*' 
1674]  S.  'When  Passenger  Setuns  Onstody  of 
His  Bag^ige."  As  has  been  seen,**  a  carrier  of 
passengers  may  become  the  bailee  of  the  ba^age 
of  the  passei^r  so  as  to  have,  with  reference  to 
such  baggage,  the  liability  of  a  comhion  carrier  of 
goods,  but  the  passenger  has  the  right  to  retain  in 
his  possession  and  under  his  control,  tmd  to  have 
carried  as  a  part  of  the  transaction,  a  reasonable 
quantity  of  personal  baggage  appropriate  to  the 
journey."  This  right,  however,  to  take  personal 
belongings  and  other  articles  with  him  into  the  cars 
or  other  vehicles  of  conveyance  is  subject  to  rea- 
sonable regulation,  not  only  as  to  what  may  be 
thus  takei^  but  also  as  to  how  f u-  the  carrier  will 


SB.  111. — Wald  V.  Pittsburg,  etc.. 
R.  Co.,  60  111.  A.  480  [rev  on  other 
rrounds  162  111.  S46,  44  888.  fiS 

AmSR  882.  SK  LRA  366]. 

Iowa. — Davis  v.  Chicago,  etc.,  R. 
Co..  88  Iowa  744.  49  NW  77. 

Maes. — Fonseca  v.  Cunard  89.  Co., 
168  Maas.  653.  27  NB  606,  SB  AmSR 
660.  12  L.RA  340. 

Mo. — Hubbard  v.  Mobile,  etc.,  R. 
Co.,  112  Mo.  A.  459,  87  SW  52. 

N.  T, — Curtis  V.  Delaware,  etc.,  R. 
Co..  74  N.  T.  116,  30  AmR  271. 

Tex. — Mexican  N4t.  R.  Co.  v. 
Ware.  (Civ.  A.)  60  SW  343. 

See  also  generally  Conflict  oC 
Xawb. 

[a]  Thu  a  contract  by  a  railroad 
to  carry  a  passenger  and  baggage 
from  a  point  in  Illinois  to  a  point  In 
Missouri,  when  made  In  Illinois,  is 
an  Illinois  contract,  governed  by  the 
laws  of  that  state,  and  is  not  affected 
by  a  Missouri  statute  making  a  car> 
rier  Uable  for  the  loss  of  property 
caused  either  by  its  own  or  some 
connecting  carrier's  negligence.  Hub- 
bard V.  Mobile,  etc..  R.  Co.,  112  Mo. 
A.  459.  87  SW  62. 

[b]  The  law*  of  aaotlier  state  wUl 
1w  premuned  to  lie  the  mum  as  those 
of  the  state  where  the  action  is  tried. 
Davis  V.  Chicago,  etc.,  R.  Co..  88 
Iowa  744.  49  NW  77. 

Oonstmetlou  of  speolal  oonbaota 
o>  regnlatioiu  see  infra  S  1683. 

as.  Curtis  V.  Delaware,  etc.,  R. 
Co.,  74  N.  Y.  116.  30  AmR  271. 

ST.  Robert  v.  Chicago,  etc.,  R.  Co., 
148  Mo.  A.  96.  127  SW^925;  Curtis  v. 
Delaware,  etc..  R.  Co.,  74  N.  T.  116. 
30  AmR  271;  Brown  v.  Camden,  eto., 
R.  Co.,  83  Pa.  316,  318;  Brown  v.  Ca- 
nadian Pac.  R.  Co.,  4  Man.  396. 

"It  Is  perfectly  well  settled  by  a 
host  of  authorities,  which  it  would 
be  an  affectation  of  learning  to -cite, 
that  it  is  the  law  of  the  place  of  per- 
formance by  which  the  mode  of  fuJ- 
fllling  a  contract  and  the  measure  of 
liability  for  its  breach  must  be  de- 
termined." Brown  v.  Camden,  etc. 
K.  Co.,  supra. 

[a]  ITew  Tozk  Pnblio  .Servloe 
Oommlaaloss  Aot  (I..  [1907]  p  911 
c  429)  S  38,  imposing  a  liabilfty  on 
railroad  companies,  etc.,  for  damage 
to  property  In  transit,  applies  only 
where  the  loss  occurs  In  the  state, 
and  although  the  ticket  was  Issued 
In  New  York,  a  liability  for  loss  oc- 
curring on  a  connecting  road  In  Atas- 
sachusetts  would  be  governed  by 
Massachusetts  laws.  Hasbrouck  v. 
New  York  Cent.,  etc..  R.  Co..  202 
N.  T.  868.  96  NB  808.  35  LRANS 
(37.  AnnCaslOlZD  1160  [aff  137  App. 
DIV.  682.  122  NYS  123  (ad  64  Misc. 
478.  118  NTS  726)]. 

08.  Curtis  V.  Delaware,  etc.,  R. 
Co..  74  N.  Y.  lie,  80  AmR  271:  Wil- 
liams V.  New  Jersey  Cent.  R.  Co.,  93 
App.  Dlv.  682,  88  NTS  434  [aff  183 
nTy.  618  mem.  76  NE  1116  meml. 

[a]  Snl*  apuOlea. — (1)  Where 
baggage  was  checked  from  Scranton. 
Pa.,  to  New  York  city,  the  ooart 

[10  CJ.— 76] 


said:  "The  place  of  delivery  was  a 
material  and  Important  part  of  the 
contract,  and  until  such  delivery,  the 
same  was  not  completed  and  ful- 
Hlled.  Upon  a  failure  to  deliver  the 
baggage  to  the  plaintiff,  in  the  city 
of  New  York,  there  was  a  breach  of 
the  contract;  and  as  the  final  place 
of  performance  was  in  that  city,  it 
would  seem  to  follow  that,  within 
the  rule  laid  down,  the  contract  was 
to  be  governed,  at  least  so  far  as  a 
delivery  is  concerned,  by  the  laws 
of  New"  York.  This  certainly  was 
to  be  done  in  a  different  place  from 
where  the  contract  was  made,  and  it 
Is  a  reasonable,  inference  that  it 
was  In  the  contemplation  of  the  par- 
ties at  the  time,  and  that  It  was 
entered  Into  with  reference  to  the 
laws  of  the  place  where  it  was  to 
be  delivered.'  Curtis  v.  Delaware, 
etc.,  R.  Co.,  74  N.  Y.  116,  120.  80 
AmR  271.     (2)  Where  a  passenger 

f'oing  from  New  York  to  her  des- 
tnetlon  in  New  Jersey  failed  to 
find  her  trunk  at  the  station  of  de- 
parture so  she  could  check  it,  but 
accepted  a  check  therefor  from  the 
baggage<master  on  his  promise  to 
forward  the  trunk,  and  presented  the 
check  at  her  destination,  but  failed 
to  receive  the  trunk,  the  contract 
for  the  transportation  of  the  bag- 
gage was  governed  by  the  New  Jer- 
sey law.  wiiliama  v.  New  Jersey 
Cent  R.  Co.,  98  App.  IMt.  B82.  88 
NYS  434  [aff  183  N.  Y,  518  m«n,  76 
NE  1116  meml. 

89.  Droxinski  v.  Hiamburg-Amer- 
Ican  Line,  198  Ho.  A.  60,  181  SW 
1164. 

30.  Ga. — Ford  v.  Atlantic  Coast 
Line  R.  Co..  8  Ga.  A.  296,  68  SE  1072. 

Mich. — Wolf  V.  Grand  Rapids,  etc., 
R.  Co.,  149  Mich.  76,  112  NW  732. 

Mo. — Hubbard  v.  Mobile,  etc.,  R. 
Co..  112  Mo.  A.  459^87  SW  52. 

Nebr. — Ringwalt  v.  Wabash  R. 
Co..  46  Nebr.  760,  64  NW  219. 

N,  Y. — McCormIck  v.  Pennsylvania 
Cent.  R.  Co„  80  N.  T.  168;  Spalds 
V.  New  Yoi*  Moll  SS.  Co.,  8  Daly 
139. 

N.  C. — Perry  v.  Seaboard  Air  Line 
R.  Co..  171  N.  a  168,  88  SB  166, 
LRA1916E  478. 

Okl. — Kansas  City,  etc.,  R.  Co.  v. 
Fugatt,  150  P  669. 

Pa. — SpHnger  v.  Pullman  Co.,  234 
Pa.  172.  83  A  98;  Long  v.  Pennsyl- 
vania R.  Co.,  147  Pa.  348,  23  A  469. 
30  AmSR  732  and  note,  14  LRA  741. 

S.  C. — Sonnebom  v.  Southern  R. 
Co.,  65  S.  C.  602,  44  SB  77. 

Va. — Chesapeake,  etCy  R.  Co.  v. 
Beasley.  104  Va.  788,  62  SB  666,  3 
LRANS  183. 

Eng. — Martin  v.  Great  Indian  Pe- 
ninsular R.  Co.,  L.  R.  3  Exch.  9. 

[a]  KatiiiT  of  soldlsrt. — Where  a 
declaration  alleges  the  nondelivery 
of  luggage,  and  Injury  thereto  by 
negligence,  a  plea  Is  good  which  al- 
leges that  the  passenger  was  an  of- 
flcei*  traveling  In  command  of  sol- 
diers, and  that  the  DondeliTery  and 


injury  were  caused  by  the  mutinous 
acts  of  the  soldiers.  Martin  v.  Great 
Indian  Peninsular  R.  Co.,  L.  R.  3 
Exch.  9. 

31.  Strouss  V.  Wabash,  etc.,  R. 
Co..  17  Fed.  209;  Wald  v.  Pittsburg, 
etc.,  R.  Co..  162  III.  546,  44  NE  888. 

63  AmSR  332,  35  .LRA  356  [rev  60 
111.  A.  4601:  Edson  v.  Pennsylvania 
Co.,  70  111.  A.  664:  Sonnebom  v. 
Southern  R.  Co.,  «S  A.  C.  602,  44  SB 
77. 

[a1    A  oonuium  o»nl«ff  la  not 

•mpt  from  liability  for  injury  be- 
cause of  an  act  of  God,  where  ft  has 
been  guilty  of  a  previous  negligence 
or  misconduct  which  brings  the 
property  in  contact  with  the  destruc- 
tive force  of  the  act  of  God.  Wald 
v.  PitUburg,  etc.  R.  Co.,  162  111. 
645,  44  NE  888.  63  AmSR  332.  36 
LRA  366  [rev  60  III.  A.  460];  Edson 
v.  Pennsylvania  Co.,  70  III.  A.  664; 
Sonnebom  v.  Southern  R.  Co.,  66  S. 
G.  502.  44  SE  77. 

[b]  Bamaga  to  bagraga  rasnltliic 
from  a  heaTr  nUn  does  not  excuse 
a  carrier,  as  being  an  act  of  God,  un- 
less it  Is  shown  that  the  injury 
could  not  have  been  prevented  by 
any  reasonable  care.  Harsburg  v. 
Southern  R.  Co..  66  9.  C.  639.  44  SE 
76;  Sonnebom  v.  Southern  R.  Co., 
66  S.  C.  602,  44  SE  77  (holding  that 
it  Is  the  duty  of  a  railroad  company 
to  protect  the  baggage  of  Its  passen- 
gers, while  In  Its  enstody,  from  ex- 

Sosure  to  tmln,  by  the  exerolse  of 
ue  care). 

38.  Long  V.  Pennsylvania  R.  Co., 
147  Pa.  343,  23  A  469,  30  AmSR  lit, 
14  LRA  741.  Compare  Wald  v. 
Pittsburg,  etc.  R.  Co.,  162  111.  646. 
44  NE  888.  63  AmSR  332,  35  LRA 
366  [rev  60  111.  A.  460]  (holding  that, 
where  a  carrier  through  Its  negll- 

Knce  fails  to  send  a  passenger's 
ggage  by  the  same  train  with  the 
passenger,  it  Is  liable  for  the  loss 
of  the  baggage  If  destroyed,  due  to 
such  delay,  by  an  act  of  God). 

33.  y»— Mg^s  •ffMts  la  paiaM 
or.slMplBff  oav  see  supra  SI  1640- 
1644. 

34.  See  Bupra  {  1>72. 

36.  Ranyan  T.  Central  R.  Co.,  11 
N.  J.  L.  637,  41  A  867.  68  AmSR  711, 
43  LRA  284,  66  N.  U  228,  47  A 
422;  Hasbrouck  t.  New  York  Cent., 
etc.,  R.  Co..  202  N.  Y.  868,  96  NB 
808.  36  LRANS  637,  AnnCasl912D 
1160  and  note  faff  137  App.  Dlv.  632. 
122  NYS  128  (aff  64  Misc.  478,  118 
NYS  785)1;  Sherman  v.  Pullman 
Co..  79  Misc.  62.  139  NYS  61. 

30.  Smith  v.  Atchison,  etc..  R.  Co.. 
122  Mo.  A.  85,  97  SW  1007;  Runyan 
V.  Central  R.  Co..  81  N.  J.  L.  637.  41 
A  367.  68  AmSR  711,  43  LRA  284, 

64  N.  J.  L.  67.  44  A  985,  48  L^A  744; 
Dowd  V.  Albany  R.  Co..  47  App.  Dlv. 
202.  62  NYS  179. 

[a]  Orocaries. — ticket  entitling 
one  to  "personal  passage"  does  not 
entitle  him  to  carry  pacKages  of  gro- 
ceries for  the  use  of  hls_family.  Bul- 
lock V.  Delawi 
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be  liable  for  articles  retained  by  the  passenger 
under  his  control.^'  In  the  absence  of  a  special 
agreement,  a  carrier  does  not  assume  control  of 
such  money  or  other  personal  effects  aa  its  passen- 
gers may  bring  into  its  cars,^  and  its  duty  with 
reference  to  such  effects  is  merely  to  exercise  rea- 
sonable care  to  protect  them  from  loss  or  injury;" 


J.  Li.  24,  36  A  773,  37  LRA.  417. 

[b]  Th»  nmeOy  for  vlolntlon  of 
Knch  s  regolMtlon  (1)  by  taking  Into 
a  yassen^r  car  articles  prohibited 
from  being  carried  there  Is  not  to 
take  such  firtlcles  away  from  the 
passenger  by  force,  but  to  expel  the 
passenger  for  refusal  to  comply  with 
the  regulation.  Bullock  v-  Delaware, 
etc.,  R.  Co.,  60  N.  J.  L.  24,  36  A  773, 
37  LKA  417.  See  generally  supra  j 
1167.    (2>  Where  a  carrier  has  a  rule 

firohlblting  passengers  from  carry- 
ng  heavy  tools  into  passenger  cars, 
the  carrier  is  entitled  to  request  a 
passenger  violating  the  rule  to  re- 
move the  tools,  and,  in  case  of  his 
refusal  so  to  do,  to  remove  them  in 
a  proper  manner  Itself.  Smith  v. 
Atchison,  etc.,  R.  Co.,  122  Mo.  A.  85, 
97  SW  1007. 

[c]  A  rnle  of  »  vtrevt  railroad 
company  ( 1 )  forbidding  the  carry- 
ing, of  cumbersome  packages  or  dan- 
gerous goods  into  Its  cars  by  pas- 
senger Is  a  reasonable  regulation. 
Ray  V.  United  Tract.  Co.,  96  App. 
Dlv.  48,  89  NYS  49;  Dowd  v.  Albany 
R.  Co.,  47  App.  Dlv.  202.  62  NTS  179 
(such  as  barrels,  boxes,  trunks,  gas 
pipe,  lumber,  and  panes  of  glass). 
See  also  supra  {  1071.  (2)  And  the 
decision  of  the  conductor  of  a  street 
car  that  a  package  carried  by  a 
passenger  is  "cumbersome,"  within 
such  a  rule  should  be  sustained  un- 
less such  determination  Is  unrea- 
sonable and  willful.  Ray  t.  United 
Tract.  Co.,  supra.  (3)  "^lere  a  pas- 
senger boards  a  street  car  carrying 
a  cage  two  and  one-half  feet  nigh 
and  two  feet  square,  a  flnding  that 
such  package  is  not  cumbersome 
cannot  be  sustained.  Ray  v.  United 
Tract.  Co.,  supra. 

[d]  A  mla  foiWddlny  panenffsrs 
from  carrylnr  on  an  WEprMi  ImsU 
nsss  does  not  charge  a  passenger 
with  notice  of  the  fact  that  he  will 
not  be  permitted  to  carry  his  own 
personal  effects  Into  a  passenger  car 
on  which  he  has  purchased  trans- 
poration.  Runyon  v.  New  Jersey 
Cent.  R.  Co.,  6fi  N.  J.  L.  228,  47  A 
422.    See  generally  supra  I  1072. 

37.  Qleason  v.  Goodrich  Transp. 
Co.,  32  Wis.  86,  14  AmR  716. 

38.  Sperry  v.  Consolidated  R.  Co., 
79  Conn.  665,  b«8,  «S  A  862,  119  Am 
SR  169,  10  LRANS  907,  9  AnnCas 
199  [cit  Cyc]. 

39.  Henderson  v.  Louisville,  etc., 
R.  Co..  123  U.  S.  61,  8  set  60,  31  L. 
ed.  92:  Repp  v.  Indianapolis,  etc., 
Tract.  Co..  (Ind.)  Ill  NE  614.  616, 
[transf  (A.)  109  NE  441.  and  quot 
Cyc];  Greenfield  First  Nat.  Bank 
V.  Marietta,  etc,  R.  Co..  20  Oh.  St. 
259,  5  AmR  665.  See  also  cases  In- 
fra note  40. 

40.  U.  S.— Walsh  V.  The  H.  M. 
Wright,  29  P.  Caa.  No,  17,115.  Newb. 
Adm.  494. 

Conn. — Sperry  v.  Consolidated  R. 
Co.,  79  Conn.  666,  66  A  962.  118  Am 
SR  169,  10  LRANB  907,  9  AnnCaa 
199. 

Ind. — Repp  T.  Indianapolis,  etc.. 
Tract.  .Co.,  Ill  NE  614.  616  ttransf 
(A.)  109  NB  441.  and  quot  Cyc], 

Ky, — The  Crystal  Palace  v.  Van- 
derpool,  16  B.  Mon.  302;  Pullman 
Palace  Car  Co.  v.  Gaylord.  6  Kyli 
279. 

La. — ^Del  Yalle  v.  The  Richmond, 
2?  La.  Ann.  90. 

Me. — Abbott  V.  Bradstreet,  SB  He. 
630. 

Mass. — Bursteen  v.  Boston  Wl.  R. 
Co.,  211  Mass.  469.  98  NB  27,  29 
LRANS  313.  AnnCaal918B  668;  Hur- 
ray V.  International  SS.  Co.,  170 
Uass.  166,  48  NB  1098.  64  AmSR 
290;  Kingsley  v.  Lake  Shore,  etc.,  K. 
Co..    12S    Mass.    54.    28    AmR  200; 


Clark  V.  Burns,  118  Mass.  275,  19 
AmR  466. 

Miss, — Illinois  Cent.  R.  Co.  v. 
Handy.  63  Miss.  609,  56  AmR  846. 

Mo. — Burnes  v.  Chicago,  etc.,  R. 
Co.,  144  Mo.  A.  71,  128  SW  236;  Smith 
V.  Atchison,  etc.,  R.  Co.,  122  Mo.  A. 
86,  97  SW  1007. 

N.  Y. — Carpenter  v.  New  York, 
etc.,  R.  Co.,  124  N.  Y.  53,  26  NE  277. 
21  AmSR  644,  11  LRA  759  and  note 
faff  14  Daly  457] ;  Weeks  r.  New 
York,  etc.,  R.  Co.,  72  N.  Y.  50,  28 
AmR  104;  Cohen  v.  New  York  Cent., 
etc.,  R.  Co..  121  App.  Dlv.  6,  105 
NTS  483 ;  Knlerlem  v.  New  York 
Cent,  etc.,  R.  Co..  109  App.  Dlv.  709. 
96  NYS  602,  17  NYAnnCas  415;  To- 
lano  V.  National  Steam  Nav.  Co.,  28 
N.  T.  Super.  318.  4  AbbPrNS  816, 
36  HowPr  496;  Cohen  v.  Frost,  9  N. 
Y.  Super.  335;  Schalscha  v.  Third 
Ave.  R.  Co.,  19  Misc.  141,  43  NYS 
261;  Sewall  v.  Ailen,  6  Wend.  335. 

Oh. — Greenfield  First  Nat.  Bank  v. 
Marietta,  etc..  R.  Co.,  20  Oh.  St.  269, 

5  AmR  666. 
Pa. — American  SS.  Co.  v.  Bryan,  S3 

Pa.  446. 

Tenn. — Nashville,  etc..  R.  Co.  v. 
Lillie,  112  Tenn.  331,  78  SW  1066,  106 
AmSR  947. 

Tex, — Pullman  Palace  Car  Co.  v. 
Pollock,  69  Tex.  120. -5  SW  814,  5  Am 
SR  31,  34;  Missouri,  etc.,  R.  Co.  v. 
Kfrkpatrlck,  (Civ.  A.)  165  SW  600; 
Bonner  v.  De  Mendoza.  (A.)  16  SW 
976 

Eng. — Great  Western  R.  Co.  v. 
Bunch.  13  App.  Caa.  81.  6  ERC  471 
[aff  17  Q.  B.  D.  215,  and  dlsappr  Berg- 
helm  V.  Great  Eastern  R.  Co..  S  C.  P. 

D.  221]. 

[a]  Xn  Bntflaad  (1)  the  rule  is 
stated  to  be  that  a  railway  company 
in  accepting  a  passenger  a  luggage 
for  carriage  in  a  passenger  train,  and 
in  the  carriage  with  the  passenger 
himself  enters  into  a  contract  as 
common  carrier,  modified  only  to  the 
extent  that.  If  loss  happens  by  rea- 
son of  want  of  care  of  the  passenger 
himself  who  has  taken  within  his 
own  immediate  control  the  goods 
which  are  lost,  its  contract  as  in- 
surer does  not  apply.  Great  West- 
ern B.  Co.  v.  Bunch,  13  App.  Cas.  31, 

6  ERC  471  [afC  17  Q-  B.  D.  216,  and 
disappr  Berghelm  v.  Great  Eastern 
R.  Co.,  8  C.  P.  D.  221];  Le  Conteur  v. 
London,  etc.,  R.  Co.,  L.  R.  1  Q.  B.  64, 
6  B.  &  S.  961,  118  ECL  961.  122  Re- 
print 1448;  Talley  v.  Great  Western 
R.  Co.,  L.  R.  6  C.  P.  44;  Richards  v. 
London,  etc.,  R.  Co.,  7  C.  B.  839,  62 
ECL  839,  137  Reprint  332;  Great 
Northern  R.  Co,  j/.  Shepherd,  8  Exch, 
30,  166  Reprint  1246.  (2)  The  fact 
that  a  passenger  directs  a  porter  to 
place  his  luggage  on  the  seat  of  the 
carriage  In  which  he  is  going  to 
travel,  and  it  is  so  placed,  is  not  suf- 
ficient to  take  the  luggage  from 
under  the  control  of  the  carrier  so  as 
to  render  it  irresponsible  for  its  loss. 
Lef  Conteur  v.  London,  etc..  R.  Co.,  L. 
R.  1  Q.  B.  64,  6  B.  &  S.  961,  118  ECL 
961,  122  Reprint  1448. 

[b3  Basb  of  oaxrleca  ila1)lUtT. — 
"Reasoning  by  analogy  from  the 
principles  underlying  the  last  clear 
chance  doctrine,  as  established  in 
this  state,  we  hold  that  In  cases 
where  the  servants  of  the  carrier,  in 
charge  of  its  cars  and  responsible  for 
their  management  and  the  care  and 
protection  of  passengers,  are  apprised 
of  a  passenger's  imminent  peril  to 
theft,  robbery,  or  any  loss  or  dam- 
age to  his  property,  money,  and  bag- 
gage in  his  own  possesion,  and  the 
carrier,  by  and  Oirough  such  serv- 
ants, has  it  in  Its  power,  and  is  able 
to  prevent  such  damage  to  or  loss  of 
property,  and  negligently  or  willfully 


it  does  not  assume  the  carrier's  liability  of  an 
insurer,  but  becomes  liable  only  for  failing  to  exer- 
cise such  reasonable  care  to  protect  such  effects 
from  loss  or  injury,*"  and  this  liability  extends  to 
loss  occurring  through  an  employee  while  acting 
within  the  scope  of  his  employment  in  carrying  a 
passenger's  bi^age  to  or  'from  the  train/^  but 

falls  so  to  do  after  being  so  apprlsciB, 
a  new  duty  arises,  independent  of  the 
Implied  contract  between  carrier  and 
passenger,  and,  for  such  failure  to 
prevent  loss  of  or  damage  to  such 
property,  the  carrier  is  llalile  to  such 
passenger  for  any  loss  or  damage  so 
sustained,  which  is  the  proximate  re- 
sult of  such  failure  to  render  such 
assistance  as  might  reasonably  have 
been  rendered  under  the  circum- 
stances. In  such  Instances,  the  lia- 
bility arises  from  the  failure  te  dis- 
charge the  new  duty  which  comes 
Into  existence  when  the  carrier  has 
knowledge  that  the  passenger  Is 
about  to  suffer  such  property  loss, 
and  such  loss  or  damage  is  not  re> 
lated  to  the  implied  contract  between 
the  passenger  and  the  carrier,  and 
for  this  reason. the  amount  of  recov- 
ery in  such  instances  Is  not  limited 
by  such  contract,  and  the  passenger 
may  recover  the  full  value  of  any 

froperty  or  money  lost,  or  compenss- 
lon  for  damage  so  sustained  to  such 

firoperty,  which  the  carrier,  after  ob- 
aining  such  knowledge  of  the  pas- 
sengers peril,  might  have  prevented 
by  the  exercise  of  reasonable  care 
and  diligence  In  protecting  the  pas- 
senger." Repp  V.  Indianapolis,  etc. 
Tract.  Co.,  (Ind:  A.)  109  NB  441.  446 
[transf  111  NB  614J. 

[c]  Droroinir  propertr  oat  of  oar. 
— (1)  A  carrier  is  not  liable  for  the 
loss  of  a  bag  containing  money  and 
jewelry,  carried  in  the  hand  of  a  pas- 
senger and  by  he^  accidentally 
dropped  through  an  open  windo.w,  al- 
though on  notice  of  loss  it  refuses  to 
stop  the  train  short  of  a  usual  sta- 
tion to  enable  her  to  recover  it.  Hen- 
derson V.  Louisville,  etc.,  R.  Co-.  128 
U.  S.  61,  64,  8  set  60,  31  L.  ed.  92 
(where  the  court  said:  "Even  if  no 
negligence  Is  to  be  imputed  to  her  in 
attempting  to  shut  the  window  with 
the  bag  In  her  hand,  yet  her  drop- 

Slng  the  bag  was  not  the  act  of  the 
efendant  or  Its  servants,  nor  any- 
thing that  they  were  bound  to  fore- 
see or  to  guard  against;  and  after  it 
had  happened,  she  had  no  legal  right, 
for  the  purpose  of  relieving  her  from 
the  consequences  of  an  accident  for 
which  they  were  not  re^onslble,  to 
require  them  to  stop  the  train,  short 
of  a  usual  station,  to  the  delay  and 
inconvenience  of  other  passengers, 
and  the  possible  risk  of  collision 
with  other  trains").  (2)  Where  a 
passenger  on  a  subway  loses  a  violin, 
due  to  a  sudden  Jerk  of  the  car,  but 
without  negligence  of  the  carrier,  it 
is  under  no  duty  to  stop  the  car  be- 
tween stations  to  permit  him  to  re- 

8aln  it.    Bursteen  v.  Boston  El.  R. 
o..  211  Mass.  459,  98  NE  27,  39  LRA 
NS  313,  AnnCasl913B  658  and  note. 

[d]  Bobbacy^d)  Where  the  con- 
ductor in  charge  of  defendant's  street 
car  failed  to  protect  a  passenger 
from  robbery,  he  did  not  exercise  the 
reasonable  care  which  a  carrier  owes 
a  passenger  to  protect  him  from  loss 
of  personal  effects,  and  defendant 
was  liable.  Repp  v.  Indianapolis, 
etc..  Tract.  Co..  (Ind.)  Ill  NE  614 
[transf  (A.)  109  NE  441].  (2)  A  car- 
rier cannot  be  held  liable  for  the  rob- 
bery of  a  passenger  In  a  crowded 
coach,  on  the  ground  that  the  over- 
crowded condluon  of  the  coach  was 
the  cause  thereof,  nor  Is  the  station 
master  hound  In  such  a  case  to  stop 
the  train  and  hold  it  until  the  par- 
ties charged  with  the  robbery  can  be 
found.  Cobb  v.  Groat  Western  R, 
Co..  [1894]  A.  C.  419  [dlst  Pounder  v. 
North  Eastern  R.  Co.,  (1892)  1  Q.  B. 
3851. 

41.  Hasbrouck  v.  New  York  Ont., 
etc.,  R.  Co.,  202  N.  Y.  863,  96  NB  808. 
36    LRANS    637,    AnnCa8l912D  116ft 
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does  not  extend  to  lai^e  sums  of  money  or  other 
property  of  exceptional  value  retained  by  the  pas- 
senger in  his  control,  without  the  knowledge  of 
the  carrier.**  The  mere  fi^t  of  a  loss,  without 
any  circnmstanee  connecting  it  with  a  failure  on 
the  part  of  the  carrier's  employees  to  exercise  due 
care,  is  not  sufficient  to  show  that  it  was  caused 
by  negligence.*"  Even  where  the  passenger's  efEeots 
are  in  his  possession,  the  carrier  may  he  held  liable 
as  an  insurer  where  it  has  improperly  refused 
to  accept  such  effects  as  baggage  to  be  carxied  in 
the  ba^age  car,** 

A  usage  or  custom  to  allow  passei^ers  to  carry 
packages  of  merchandise  in  passenger  cars,  in  dero- 
gation of  the  common-law  contract  of  carriage,  must 
be  so  general,  certain,  uniform,  and  notorious,  that 
it  can  be  concluded  that  the  officers  and  agents  of 
such  company  possessed  knowledge  of  such  usage, 
and  acquiesced  therein,  in  such  manner  that  it 
became  a  part  of  the  contract  of  carriage  and 
if  such  usage  has  been  so  acquiesced  in  as  to 
amount  to  a  regulation,  the  carrier  can  lesome  its 
rights  under  the  law  only  after  reasonable  notice  of 
its  rescission  of  the  regulation.** 


Articles  left  on  tnin  by  passenger.  Where  the 
passenger  leaves  his  baggage  on  his  seat  in  the 
train,  foi^etting  to  take  it  with  him  on  leaving  the 
train  at  his  destination,  and  it  is  afterward  lost  or 
stolen,  he  generally  cannot  hold  the  carrier  liable 
for  its  loss.*^  But  if  he  can  show  that  the  wrongful 
conduct  of  the  carrier's  employees  was  the  proxi- 
mate cause  of  the  loss,  either  by  their  failing  to 
take  care  of  his  ba^age  after  full  knowledge  of 
the  facts  or  in  any  other  way,  he  may  make  the 
carrier  responsible.**  Where  a  carrier  undertakes 
to  provide  a  place  for  the  safe-keeping  of  articles 
that  may  be  inadvertently  left  by  passengers  on  its 
cars,  and  makes  it  the  duty  of  its  employees  to  t^e 
charge  of  such  articles,  it  will  be  deemed  a  part  of 
its  business  to  take  and  keep  charge  of  such  articles 
until'  called  for  by  the  owner.*" 

1575]  4.  Passenger  Not  Accompanying  Bag- 
gage. According  to  some  authorities,  the  under- 
taking of  the  carrier  is  to  carry  the  passenger,  and 
with  him  his  reasonable  ba^;age  and,  if  through  the 
passenger's  fault  the  baggage  does  not  go  on  the 
same  train  with  him,  it  must  go  as  freight,  and  the 
carrier  is  entitled  to  added  compensation  therefor;" 


raff  137  App.  Dlv.  632,  122  NTS  123 
(Bff  64  Miac.  478,  118  NTS  735)]; 
Union  Pac.  R.  Co.  v.  Grace,  22  Wyo. 
4&2,  143  P  363.  LRA1916B  608  and 
note. 

ta]    TlMft  or  nmgiig^nam  of  «n- 

plor**' — Where  a  pasaenver  places 
nls  b&ggSLge  In  the  custody  of  the 
carrier^  employee,  the  carrier  la  lia- 
ble not  only  for  theft  by  the  em- 
ployee, but  also  for  hia  nepllffence. 
Hasbrouck  v.  New  Tork  Cent.,  efc, 
R.  Co.,  187  App.  Dlv.  532.  122  NTS 
123  [aff  64  Misc.  478,  118  NYS  735. 
and  aff  202  K.  Y.  3G3,  95  NB  808,  36 
LRANS  637.  AnnCasl912D  1160]. 

Port«r«  a>t  ptetlotui  aee  Infra  g  1688. 

4S.  Ind. — Repp  V.  Indianapolis, 
etc..  Tract.  Co..  Ill  NB  614,  616 
ftransf  (A.)  109  NB  441  and  quot 
CyeJ. 

Iowa. — HilUs  V.  Chicaso,  etc..  R. 
Co.,  72  Iowa  228,  8^  NW  643. 

La. — Del  Valle  v.  Steamboat  Rich- 
mond, 27  La.  Ann.  90  (Jewels  of  six 
thousand  dollars  value). 

Haas. — Levlna  v.  New  York,  etc., 
R.  Co..  183  Mass.  175,  66  NB  803,  97 
AmSR  4S4. 

N.  Y. — Weeks  v.  New  York,  etc..  R. 
Co.,  72  N.  Y.  50,  28  AmR  104  laff  9 
Hun  669];  Knleriem  v.  New  York 
Cent.,  etc,  R,  Co.,  109  App.  Plv.  709, 

96  NYS  602.  17  NYAnnCas  416. 

Oh. — Greenfield  First  Nat.  Bank  v. 
Marietta,  etc.,  R.  Co.,  20  Oh.  St.  259, 
5  AmR  666. 

[a]  XUwrtratloiulv— (1)  Where  a 
passenger   retains   the  custody  and 

f ossesslon  of  money  which  is  not  in- 
ended  for  use  on  the  Journey,  the 
carrier  assumes  no  liability  whatso- 
ever, and  Is  not  liable  for  a  theft 
thereof  even  though  committed  by  its 
own  employee.  Levins  v.  New  York, 
etc.,  R.  Co..  183  Mass.  175.  66  NE  803. 

97  AmSR  434.  (2)  There  was  a  ver- 
dict for  plaintiff  in  the  trial  court  for 
sixteen  thousand  elk  hundred  and 
eighty-flve  dollars  which  represented 
the  value  of  certain  bonds  forcibly 
taken  from  him  while  he  was  a  pas- 
senger on  one  of  defendant  com- 
pany's traina.  It  appeared  that  the 
train  stopped  a  ahort  distance  from 
Us  destination,  and  that  plaintiff  left 
his  seat  and  went  to  the  platform  of 
his  car  to  aee  what  was  the  matter. 
While  there  he  was  suddenly  seized 
by  three  men  who  had  Just  entered 
the  car  and  robbed  of  his  bonds.  No 
employee  of  the  company  was  on  the 
car  at  the  time,  nor  had  any  precau- 
tionary meaaurea  been  taken  by  the 
company  to  protect  Its  passengers 
from  such  dangers,  although  It  ap- 
peared that  another  robbery  had 
taken  place  in  that  vicinity.  The 
trial  court  held  that  plaintiff  was 
entitled  to  recover  the  value  of  the 


bonds  of  which  he  had  thus  been 
robbed,  except  one  which  was  over- 
due and  was  afterward  ,  returned. 
But  the  court  of  appeals  held  that 
the  company  was  not  liable.  It  was 
shown  that  plaintiff  had  the  bonds  In 
an  inside  pocket,  and  had  given  no 
notice  to  tne  company  or  its  agents 
of  the  fact  of  his  having  them.  The 
court  therefore  held  that  as  the 
bonds  were  wholly  in  plaintiff's  pos- 
session and  under  his  control,  the 
company  was  under  no  contract  with 
him  other  than  that  created  by  his 
purchase  of  an  ordinary  ticket;  he 
had  paid  nothing  for  the  safe  car- 
riage of  his  bonds,  nor  put  the  com- 

fany  on  notice  so  that  ft  might  pro- 
ect  him,  and  he  was  therefore  not 
entitled  to  recover.  Weeks  v.  New 
York.  etc.  B.  Co.,  72  N.  T.  60,  SS  Am 
R  104. 

43.  Cohen  v.  New  York  Cent,  etc., 
R.  Co.,  121  App.  Dlv.  5,  lOB  NYS  483; 
Union  Pac.  R.  Co.  v.  Grace,  22  Wyo. 
452,  143  P  353,  LRA1916B  60S. 

44.  Munater  v.  South  Sastem  R- 
Co.,  4  C.  B.  N.  S.  676,  93  ECL.  676,  140 
Reprint  1257. 

46.  Runyan  v.  Central  R.  Co.,  64 
N.  J.  L.  67,  44  A  986,  48  LRA  744. 

[a]  Small  paokaoa  of  meroluui- 
ikimm. — A  usage  to  allow  paasengera  to 
carry  small  packages  of  merchandise 
must  not  only  be  clear  and  explicit, 
but  it  alsQ  must  be  distinguished 
from  mere  acts  of  accommodation; 
and  the  mere  fact  that  such  acts  of 
accommodation  have  been  constantly 
done,  not  In  obedience  to  duty  or  con- 
tract, but  as  a  matter  of  form  and 
indulgence,  cannot  compel  their  con- 
tinuance. Runyan  v.  Central  R.  Co.. 
64  N.  J.  L.  67.  44  A  985,  48  LRA  744. 

[b]  A  hamt  oi  one  parttonlar  sae- 
■eager  to  carry  packages  of  merchan- 
dise into  the  passenger  cars,  and  with 
him  on  his  Journey,  will  not  consti- 
tute a  usage  or  practice  which  can  be 
relied  on  by  passengers  as  a  general 
regulation  of  the  railroad  company. 
Runyan  v.  Central  R  Co.,  64  N.  J.  L. 
67.  44  A  985,  48  LRA  744. 

46.  Runyan  v.  New  Jersey  Cent. 
R.  Co.,  61  N.  J.  L.  637,  41  A  367,  68 
AmSR  711,  43  LRA  284. 

47.  Illinois  Cent.  R.  Co.  v.  Handy, 
S3  Miss.  609,  56  AmR  846;  Tower  v. 
Utica,  etc.,  R.  Co.,  7  HIU  <N.  Y.)  47, 
42  AmD  36;  Talley  v.  Great  Western 
R.  Co.,  L.  R.  6  C.  P.  44;  Ramsay  v. 
Bell.  1  Pr.  Edw.  Isl.  417. 

[a]  Beasoiu  for  rule. — "No  car- 
rier, however  discreet  and  vigilant, 
would  think  of  turning  his  attention 
to  property  of  the  passenger  In  the 
situation  of  the  article  in  question, 
or  imagine  that  any  responsibility  at- 
tached to  him  In  respect  to  It.  Even 
an  Innke^er  is  not  liable  where  the ' 


irueat  takes  the  gooda  to  his  room  for 
the  purpose  of  having  the  care  of 
them  himself.  Burgess  v.  Clements, 
4  M.  &  S.  306,  105  Reprint  848.  .  .  . 
The  carrier  Is  not  bound  to  act  as 
guardian  for  his  passenger,  and  treat 
him  as  a  ward  under  age.  The  pas- 
senger must  at  least  assume  the  re- 
sponsibility of  taking  ordinary  care 
of  himself.  Including  the  wearing  ap- 
parel about  hia  person."  Tower  v. 
Utica.  etc..  R.  Co.,  t  Hill  <N.  T.)  47. 
48,  42  AmD  36. 

48.  Kinsley  v.  Lake  Shore,  etc.,  R. 
Co.,  126  Mass.  54,  28  AmR  200; 
O'Grady  v.  Chicago,  etc.,  R.  Co.,  90 
Nebr.  339,  133  NW  426  {*lliful  re- 
fusal to  allow  a  passenger  to  reenter 
car  to  get  baggage);  Bonner  v.  Mon- 
doza,  4  Tex.  A.  Civ.  Cas.  1  234,  16  SW 
976;  Gamble  v.  Great  Western  R.  Co., 
24  U.  C.  Q.  B.  407. 

[&)  lllsliLformatlo&  mm  to  more- 
nenu  of  train. — (1)  A  passenger 
who  on  inquiry  is  told  by  trainmen 
that  the  car  in  which  he  left  his  bag- 
gage would  go  on  through  and  not  be 
switched  off,  is  justified  in  relying 
on  the  correctness  of  such  informa- 
tion and  in  assuming  that  it  would 
not  be  switched  off  so  as  to  endanger 
losing  his  baggage  In  such  car.  Mis- 
souri; etc.,  R.  Co.  V.  Klrkpatrlck, 
(Tex.  Civ.  A.)  165  SW  500.  (2) 
Where  on  arriving  at  his  destination 
the  passenger  was  warned  by  an  em- 
ployee of  the  company  to  get  off 
quickly  as  the  train  was  about  to 
move,  and  in  his  haste  occasioned  by 
thla  warning  plaintiff  having  his 
family  with  him  forgot  his  valise, 
and  remembered  it  as  the  train  was 
moving  off,  and  he  at  once  notified 
the  company's  officials  of  his  loss, 
and  of  what  the  valise  contained,  and 
an  employee  was  the  sole  occupant 
of  the  car  as  it  moved  off,  plaintiff 
was  allowed  to  recover  for  the  loss 
of  his  valise  and  Its  contents,  which 
consisted  of  a  diamond  ring,  a  gold 
watch,  and  money,  all  of  the  value  of 
four  hundred  and  thirty  dollars.  It 
appearing  that  the  valise  was  in  the 
custody  of  defendant's  employees  sev- 
eral hours  before  It  was  returned 
rifled.  Bonner  v.  M«^ndoza,  4  Tex.  A. 
Civ.  Cas.  i  234,  16  SW  976. 

49.  Morris  v.  Third  Ave.  R.  Co., 
1  Daly  (N.  Y.)  202.  23  HowPr  34E. 

60.  U.  S.— The  Elvira  Harbeck.  8 
F.  Cas.  No.  4,424,  2  Blatchf.  336. 

Colo. — Denver,  etc,  R  Ca  v, 
Doyle.  58  Colo.  127,  146  P  688,  LRA 
1916D  113. 

111. — Bradley  v.  Chicago,  etc.,  R. 
Co..  147  111.  A.  397. 

Iowa. — Hicks  V.  Wabash  R.  Co.,  131 
Iowa  296,  108  NW  634.  8  LRANS  236. 

Me. — Qraffam   v.   Boston,   etc,  R. 
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and  if  no  added  compensation  is  paid,  tiio  earrier's 
liability  is  that  of  a  gratuitous  bailee  on^.'^  Where 
the  failure  of  the  ba^age  to  go  on  the  same  train 
with  the  passei^r  is  due  to  the  fault  of  the  car- 
rier," or  where  the  carrier  expressly  or  impliedly 
consents  that  it  shall  go  on  a  diff^nt  train,'^  the 
liability  of  the  carrier  is  the  same  as  in  cases  where 
the  baggie  is  carried  on  the  same  train  with  the 


Trunk  R.  Co.,  67  Me.  138,  2  AmR  26, 
66  Me.  60,  96  AmD  43K. 

Mass. — Colling  v.  Boston,  etc.,  R. 
Co.,  10  Cush.  606. 

N.  T. — aiasco  V.  New  York  Cent.  R. 
Co.,  S6  Barb.  6fi7.  But  see  later  cases 
Infra  notes  SS,  57. 

Sag. — Bocher  v.  Oreat  Elastern  R. 
Co..  C.  R.  B  Q.  B.  241. 

[a]    Vhtn  a  iHUAud  does  sot  ao- 


iMrrnim«T  liamac*  which  coneista  of 
articles  used  by  hi 
and  child,  but  ft  la  accompanied  by 


himself,  bis  wife, 


Bueh  wife  and  child,  he  Is  sullloiently 
represented,  and  may  recover  for  its 
loss.  Curtis  V.  Delaware,  etc.,  R. 
Co.,  74  N.  Y.  lie.  30  AmR  S71. 

[bl  Wliere  tanrave  was  for- 
warded OB  am  uoars  of  the  pamea- 
g'er,  with  directions  as  to  oharses  for 
storage  and  transportation,  the  pas- 
senger having  completed  his  journey 
by  another  route,  the  carrier  for- 
warded such  baggage  as  a  carrier  of 

Stods  for  hire,  and  not  as  baggage. 
Icka  V.  Wabash  R.  Co.,  131  Iowa 
295,  108  NW  534,  8  LRAN8  235. 

51.  Conn. — Beers  v.  Boston,  etc., 
R.  Co.,  67  Conn.  417,  14  A  641,  S2  Am 
8R  203.  32  LRA  686. 

111. — 'Bradley  v.  Chicago,  etc.,  R. 
Co..  147  111.  A.  897. 

Me. — Wood  V.  Maine  Cent.  R.  Co., 
98  Me.  98.  66  A  457.  99  AmSR  839 
and  note:  Wilson  v.  Grand  Trunk  R. 
Co..  66  Me.  60,  96  AmP  486,  67  Me. 
138,  2  AmR  26. 

Mass. — Collins  v.  Boston,  etc.,  R. 
Co.,  10  Cush.  606. 

Mich.— Marshall  v.  Pontiac,  etc., 
R.  Co.,  126  Mich.  45,  86  NW  842,  65 
LRA  650  and  note. 

N.  H. — Elklns  V.  Boston,  etc.,  R. 
Co..  23  N.  H.  275. 

N.  Y. — Howell  V.  Grand  Trunk  R. 
Co..  92  Hun  423,  36  NYS  544.  But 
see  later  cases  infra  notes  55,  ST. 

N.  C— Perry  v.  Seaboard  Air  Line 
R.  Co.,  171  N.  C.  158,  88  SE  156,  LRA 
1916E  478:  Kindley  v.  Seaboard  Air 
Line  R.  Co.,  151  N.  C.  207.  66  SB  897, 
24  LRANS  034;  Brick  v.  Atlantic 
Coast  Line  R.  Co..  14B  N.  C.  203,  6)» 
Si5  1073,  122  AmSR  440,  13  AnnCaa 
328. 

[a]  Zn  the  abs«ioe  of  special 
agTHMment,  the  carrier  does  not  incur 
liability  as  an  insurer  of  the  baggage 
of  a  passenger,  unless  the  passenger 
accompanies  It  In  its  transportation, 
or  is  prevented  from  so  doiner  by  the 
fault  of  the  carrier;  and,  M-nere  the 
owner  does  not  become  a  passenger, 
the  carrier  does  not  have  his  prop- 
erty In  the  character  of  baggage,  and 
la  not  responsible  for  it  as  such. 
Wood  V.  Maine  Cent.  R.  Co.,  98  Me. 
S8,  56  A  467.  99  AmSR  339  and  note. 

[b]  Stop-orev, — Where  a  passen- 
ger purchased  a  ticket  and  obtained 
permission  to  stop  over  at  an  inter- 
mediate station  until  the  next  day. 
and  also  asked  that  his  baggage  be 
put  off  there,  but  this  was  not  as- 
sented to.  and  It  was  carried  through 
to  the  point  of  destination  named  in 
the  ticket,  where  It  was  taken  charge 
of.  pursuant  to  law,  by  the  customs 
offlcer  of  the  United  States,  and  while 
In  his  custody  was  destroyed  by  fire, 
the  company  waa  not  liable  for  the 
loss.  Howell  V.  Grand  Trunk  R.  Co., 
93  TTun  423,  36  NYS  644. 

68.  Ala, — Southern  R,  Co.  v.  Fos- 
ter. 7  Ala.  A.  487,  60  S  993. 

Ark, — Haas  v.  Louisiana,  etc.,  R. 
Co..  76  Ark.  607,  89  SW  1001. 

111. — Wald  v.  Pittsburg,  etc..  R.  Co., 
162  111.  546,  44  NE  888,  53  AmSR  332, 
35  LRA  356  [rev  60  HI.  A.  460]. 

La. — T.rf>gan  v.  PontCbartraln  R. 
Co..  11  Rob.  24.  43  AmD  199. 

Me. — Wood  V.  Maine  Cent.  R.  Co., 


passet^er;"  and  aeeordii^  to  some  modem  decisions 
the  carrier  is  liable  as  amh  for  a  passenger's  bag- 
gage, regardless  of  the  faet  that  he  doea  not  go  on 
the  same  train  with  it,  and  whether  sndi  faet  is 
caused  by  the  carrier  or  the  passenger;"'  and  it  has 
been  held  that  this  role  applies,  although  the  pas- 
senger did  not  intend  to,  and  in  fact  £d  not,  use 
the  ticket  on  which  the  baggage  was  checked."  A 

457,  99  AmSR  339 


98  Me.  98.  66  A 
and  note. 

N.  C. — Perry  v.  Seaboard  Air  Line 
R.  Co.,  171  N.  C.  158,  88  SB  156,  LRA 
1916E:  478. 

Tenn. — Crout  v.  Yaaoo,  etc..  R.  Co.. 
181  Tenn.  667,  176  SW  1027.  LRA 
191&E  281. 

Va. — ^Wilson  v.  Chesapeake,  etc..  R. 
Co.,  21  Gratt.  (62  Va.)  664. 

iMar  la  traaaportbur  hanrac*  caa- 
erallr  see  Infra  SlSTr. 

68.  Warner  t.  Burlington,  etc.,  R. 
Co..  22  Iowa  166,  92  AmD  389:  Perry 
V.  Seaboard  Air  Line  R.  Co.,  171  N.  C. 
168,  88  SE  156,  LRA1916E:  478;  Crout 
V.  Yazoo,  etc.,  R.  Co.,  131  Tenn.  667, 
176  SW  1027,  LRA1916B  281. 

[a]  Bztra  oonwiaaattoB- — ^Where 
a  railroad  passenger  checks  his  bag- 

fage,  on  a  train  other  than  the  one 
e  rides  on,  for  extra  compensation, 
the  railroad  Is  liable  for  loss  of  or 
injuries  to  It  as  a  carrier  of  freight. 
Perry  v.  Seaboard  Air  Line  R.  Co., 
171  N.  C.  168,  88  SB  166,  LRA1916EQ 
478. 

Uanltatloas  as  to  tralu  aea  infra 
§  1579. 

54.  Warner  v.  Burlington,  etc.,  R. 
Co.,  22  Iowa  166,  92  AmD  889;  Curtis 
v.  Delaware,  etc.,  R.  Co.,  74  N.  Y. 
116,  80  AmR  271;  Moffat  v.  Xjong 
Island  R.  Co.,  128  App.  DIv.  719,  107 
NYS  1118:  Sstes  v.  St.  Paul,  etc.,  R. 
Co.,  7  NYS  868;  Camden,  etc.,  R.,  etc.. 
Co,  V.  Belknap,  21  Wend.  (N.  Y.)  354; 
Wilson  V.  Chesapeake,  etc.,  R.  Co., 
21  Oratt  (62  Va.5  664. 

55.  Ala. — ^Alabama  Great  South- 
ern R.  Co.  V.  Knox,  184  Ala.  485,  63 
S  638,  49  LRANS  411. 

Ark. — St,  Louis,  etc.,  R.  Co.  v.  De 
Witt,  115  Ark.  578,  171  SW  906. 

Ga. — Southern  R.  Co.  v.  Dtnklns. 
etc..  Hardware  Co.,  139  Ga.  332,  77 
SE  147,  43  LRANS  806  and  note. 

Minn, — McKIbbln  v.  Wisconsin 
Cent.  R.  Co.,  100  Minn.  270,  HO  NW 
964.  117  AmSR  689.  8  LRANS  489. 

N.  J. — Larned  v.  New  Jersey  Cent. 
R.  Co..  81  N.  J.  L.  571,  79  A  280. 

N.  Y. — Melster  v.  Woolverton.  140 
App.  niv.  926  mem.  126  NYS  439  [aff 
67  Misc.  167.  121  NYS  606]. 

S.  C. — Adger  v.  Blue  Ridge  R.  Co.. 
71  S.  C.  213.  60  SE  783.  110  AmSR 
668. 

"It  makes  no  difference  In  these 
modern  times  whether  or  not  the 
baggage  Is  transported  upon  the 
same  train  with  the  passenger,  al- 
though he  has  the  right  to  have  it 
done.  Section  6615,  Kirby's  Digest." 
St.  Louis,  etc.,  R.  Co.  v.  ne  Witt.  116 
Ark.  578.  171  SW  906.  908. 

"While  the  text-writers  have  clung 
to  the  ancient  rule  that  In  order  to 
fix  liability  upon  a  carrier  for  the 
loss  or  destruction  of  baegage.  as  a 
carrier  of  baggage,  as  distinguished 
from  a  carrier  of  freight,  the  owner 
must  stand  In  the  relation  of  a  pas- 
senger and  must  accompany  his 
baggage,  and  if  he  does  not  do  so  the 
carrier  would  under  certain  circum- 
stances be  liable  only  as  a  carrier  of 
freight,  we  think  that  there  Is  no 
need  for  said  distinction  as  the  lia- 
bility i.'i  practically  the  same."  Ala- 
bama G  reat  Southern  R.  Co.,  v. 
Knox.  184  Ala.  486.  488,  63  S  638,  49 
LRANS  411, 

[a]  KeasoBS  for  role, — (1 )  "In 
the  early  development  of  railroads, 
it  was  likewise  regarded  as  neces- 
sary for  the  passenger  to  accompany 
his  baggage  for  the  purpose  of 
Identifying  it  and  receiving  It  when 
It  reached  Its  destination.  This  is 
still  necessary  in  England  and  other 
countries,  where  the  system  of 
checking  does  not  prevail.    But  now. 


carrlera  In  this  country  freQuently 
refuse  to  take  baggage  on  trains 
which  carry  passengers,  and  Ktv« 
notice  of  this  ffect  In  their  Clmo 
tables.  The  carrier  has  absolute  con- 
trol over  the  baggage  after  checking 
it,  until  it  reaches  Its  destination, 
and  may  select  the  particular  train 
upon  which  It  Is  to  be  carried.  The 
fact  that  a  person  purchasing  a 
ticket  does  not  ride  on  the  train  does 
not  in  itself  place  the  carrier  at  any 
disadvantage.  The  only  reasons  now 
existing,  why  a  person  purchasing 
a  ticket  without  the  intention  of 
taking  passage  should  not  he  re- 
garded as  a  passenger,  are  that  this 
relation  Imposes  a  liability  upon  the 
carrier  that  would  not  otherwise 
exist;  and,  furthermore,  the  conduct 
of  the  carrier's  business  might  pos- 
sibly h«  interfered  with,  as  oaggage 
must  necessarily  be  transported 
more  rapidly  than  freight."  Adger 
V.  Blue  Ridge  R.  Co.,  71  S.  C.  213, 
228.  60  SB  783,  110  AmSR  668.  (2) 
"The  old  rule  got  Its  origin  when 
travel  was  such  that  the  owner  usu- 
ally accompanied  hla  baggage,  could 
keep  an  eye  on  It,  and  point  It  ont- 
along  the  Joumer.  and  perhaps  at  a 
time  when  the  check  system  and 
separate  baggage  cars  were  not  In 
vogue,  such  as  stagecoach  and  ateam- 
boat  travel,  but  there  Is  no  reason 
for  such  a  rule  In  modern  timea. 
when  the  owner  can  serve  no  good 
purpose  or  aid  the  carrier  In  the 
slightest  by  riding  on  the  same  train 
with  his  baggage.  Indeed,  modem 
travel  has  done  away  with  the  only 
sound  reason  for  the  old  rule,  and. 
with  the  reason  removed,  the  rule 
should  become  obsolete."  Alabama 
Great  Southern  R.  Co.  v.  Knox.  184 
Ala.  485,  489,  63  S  538,  49  LRANS 
411.  (3)  "The  methods  of  railroad 
companies  In  the  transportation  of 
baggage  have  changed  greatly  of 
late  years,  even  to  the  extent  of 
running  trains  exclusively  for  bag- 
gage; and  it  is  notorious  in  many 
cases,  especially  at  certain  seasons, 
the  passenger  has  no  assurance  what- 
ever that  his  baggage  will  go  on  the 
same  train  as  that  which  ne  takes 
himself,  even  when  checked  in  due 
season  for  that  purpose.  Baggage 
may  be  checked  from  house  at  start- 
ing point  to  another  house  at  place 
of  destination,  and  be  transported 
quite  Independently  of  the  train 
taken  by  the  passenger.  We  think, 
therefore,  that  a  railroad  which 
checks  baggage  on  a  passage  ticket 
and  thereby  assumed  entire  control 
of  it,  takes  It  primarily  as  a  car- 
rier; and  the  mere  fact  that  the  ims- 
senger  does  not  take  the  same  train 
as  the  baggage  does  not  modify  or 
change  this  status."  Larned  v.  New 
Jersey  Cent.  R.  Co..  81  N.  J.  L.  571, 
79  A  289.  To  same  effect  McKlbbin 
V.  Wisconsin  Cent.  R.  Co..  100  Minn. 
270.  110  NW  964.  117  AmSR  689.  8 
LRANS  489. 

[b]  In  irew  ToA  L.  (1907)  c  4Z9 
99  2,  38,  under  which  express  com- 
panies are  common  carriers  and 
made  liable  for  loss  of  property,  ap- 
ply only  to  the  personal  baggage  of 
a  traveler;  but  it  Is  not  necessary 
to  the  status  as  "baggage"  that  a 
passenger  should  be  carried  at  the 
same  time  the  bagnige  Is  trans- 
ferred. Melster  v.  Woolverton,  140 
App.  DIv.  926  mem.  126  NYS  439 
taff  67  Misc.  167.  121  NYS  606]. 

66.  Alabama  Great  Southern  R. 
Co.  V.  Knox,  184  Ala,  485.  68  S  638. 
49   LRANS  411. 

"It  matters  not  whether  the  failure 
of  the  plaintiff  to  use  the  ticket  as  a 


For  later  aaaoa,  Oarolopmnta  and  ohaaffae  In  the  law  aae  eumulatlve  Anaotatlona,  same  tlUe,  pagaand  nota  nutatMr. 
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carrier's  practice  of  giving  checks  in  exchange  for 
transfer  company  checks  amounts  to  an  agreement 
to  receive  the  baggage  when  it  arrives  and  to  check 
it  to  its  destination  seasonably,  and  contemplates 
that  it  may  not  go  by  the  train  the  passenger 
takes;  and  hence  the  carrier's  liability  for  the  bag- 
gage so  cheeked  is  not  lessened  because  it  does  not 
go  on  the  same  train.'*  Where  the  passenger  and 
the  carrier  specially  stipulate  that  his  baggage  will 
be  transported  only  over  such  lines  and  between 
such  stations  as  the  passenger  will  travel  on  the 
same  date,  the  contract  controls,  and  if  the  passen- 
ger intentionally  fails  to  travel  on  the  same  day 
with  his  baggage,  the  liability  of  the  carrier  for  the 
b^:gage  is  that  of  a  gratuitous  bailee.** 

[$  1576]  6.  Oonversion.  The  carrier  is  liable  for 
the  conversion  of  a  passenger's  ba^age  by  its  serv- 
ants or  agents,  or  by  a  stranger,  where  it  results 
from  a  want  of  due  care  on  the  oorrier's  part;" 

passenerer  rendered  the  defendant  a 
carrier  of  her  trunk  as  freight  In* 
stead  of  haggage.  for,  if  there  is  a 
distinction.  It  Is  without  a  dllTerence, 
aa  the  duty  and  liability  are  the 
same,  and  the  fact  remains  that, 
when  defendant's  agent  sold  the 
plaintiff  the  ticket  to  Birmingham,  it 
agreed  to  transport  her  and  her 
trunk,  one  or  both,  for  the  price  paid, 
and  the  fact  that  the  plalntllt  did  not 
use  the  ticket,  or  did  not  Intend  to, 
did  not  render  the  defendant  a 
« gratuitous  bailee  of  her  said  trunk, 
and  the  trial  court  properly  refused 
the  general  charge  proceeding  upon 
this  theory  of  the  case."  Alabama 
Great  Southern  R.  Co.  v.  Knox,  184 
Ala.  4B5.  492,  63  S  638,  49  LRAN8 
411. 

la]  "It  la  lllogloal  to  hold  that  a 
carrier  which  issues  a  ticket  entitling 
the  owner  and  his  baggage  to  trans- 
portation becomes  a  gratuitous  bailee 
simply  because  the  owner  did  not 
intend  to.  and  In  fact  did  not  avail 
herself  of  the  right  to  put  the  en- 
tire burden  upon  the  carrier."  Ala- 
bama Great  Southern  R.  Co.  v.  Knox. 
184  Ala.  485,  491,  63  S  538,  49  LRA 
NS  411. 

57.  Moffat  V.  Long  Island  R.  Co., 
123  App.  Dlv.  719.  107  NYS  1113. 

58.  Southern  R.  Co.  v.  Dlnkjnfl. 
etc..  Hardware  Co..  139  Ga.  332.  77 
SB  147.  43  IiRANS  806  and  note; 
Crout  V.  Yazoo.  etCy  R.  Co..  131  Tenn. 
667,  176  SW  1027.  LiRA1916Sl  281 
and  note. 

Umltatlou  WLM  to  tx«la  see  Infra 
S  1579. 

59.  Chesapeake,  etc.,  R.  Co.  v. 
Hall.  136  Ky.  379.  124  SW  372,  Ann 
Casl912A  864;  Morris  v.  Third  Ave. 
R.  Co.,  1  Daly  <N.  Y.)  202,  23  How 
Pr  346;  Lake  Shore,  etc..  R.  Co.  v. 
Warren.  3  Wyo.  134.  6  P  724. 

[a]  Iiaroeny. — ^A  carrier  receiving 
a  trunk  for  carriage  by  freight  with- 
out notice  that  it  contains  money  is 
liable  for  the  larceny  of  the  money 
by  an  agent  of  the  carrier  in  whose 
Immediate  care  the  trunk  is  placed, 
although  the  carrier  would  not  have 
been  liable  If  the  money  had  been 
stolen  by  a  stranger,  or  had  been  lost 
by  its  negligence,  or  other  cause,  and 
although  the  shipper  was  guilty  of 
the  first  wrong  in  falling  to  notify 
the  carrier  of  the  fact  that  the  trunk 
contained  money.  Chesapeake,  etc^ 
R.  Co.  V.  Hall.  136  Ky.  379,  1Z4  SW 
372,  AnnCasl912A  364. 

[b]  VMhAmt  mad*  too  late, — A  car- 
rier cannot  relle\'e  itself  from  lia- 
bility for  a  conversion  of  a  passen- 
ger's baggage,  by  tendering  ft  more 
than  a  year  after  demand  is  made  for 
it.  Lake  Shore,  etc.,  R.  Co.  v.  War- 
ren, 8  Wyo.  134,  6  P  724. 

60.  Waldron  v.  Chicago,  etc..  R. 
Co..  1  Dftk.  361,  46  NW  456;  Morris 
V.  Third  Ave.  R,  Co.,  1  Daly  (N.  T.) 
802:  Powell  V.  Hyers,  26  Wend.  (N. 
T.)  691;  Trice  v.  Miller,  3  Tex.  A. 
CiT.  CM.  f  440. 

61.  UcCormlok  Pennsylvania 
Cent.  R.  Co.,  »»  N.  Y.  66,  1  NB  », 


thus  for  a  misdelivery  of  the  baggage  of  a  passen- 
ger the  carrier  will  be  liable  without  regard  to 
n^ligence  on  his  part,  as  for  conversion.*"  In  the 
event  of  the  destruction  of  baggage  during  the  time 
it  is  in  the  carrier's  custody,  owing  to  its  delay  or 
conversion,  the  carrier's  liability  is  that  of  an 
insurer  of  its  safe  delivery,  and  not  of  a  ware- 
houseman, although  it  may  at  the  time  be  stored," 
1577]  6.  Delay."  The  carrier  is  liable  for  any 
delay  in  transporting  and  delivering  ba^age, 
whether  the  baggage  itself  is  injured  thereby  or 
not."  And,  although  it  has  been  held  that  the  car- 
rier is  not  bound  to  carry  the  ba^age  on  the  same 
train  with  the  passenger,  but  merely  to  transport 
it  within  a  reasonable  time,**  where  the  baggage  is 
delivered  to  the  carrier  in  proper  season,  it  is  gen- 
erally its  duty  to  transport  it  on  the  same  train 
with  the  passenger,"  or  on  one  which  arrives  at 
his  destination  at  the  same  time  that  he  does,"  and 


62  AmR  6. 

ta]  ZUiutratlOAo — (I)  In  an  ac- 
tion for  an  alleged  conversion  of  cer- 
tain trunks.  It  appeared  that  pUUntllT 
with  his  family  and  twggage  conaist- 
ing  of  nine  trunks  went  to  defend- 
ant's d^ot  to  tako  passage  for  Chi- 
cago. The  baggage-master  demanded 
an  extra  sum  for .  exeesa  baggage, 
and  refused  to  deliver  the  checks 
until  it  was  paid.  Plaintiff  then  de- 
manded bis  baggage,  but  was  refused 
It  because  it  was  Vn  the  bagjmge  van 
and  difQcnlt  to  gat  at.  and  would 
cause  the  van  to  miss  the  train.  The 
next  day  plaintiff  saw  the  president 
of  defendant  company,  who  promised 
that  the  baggage  should  be  stopped 
at  Pittsburg,  and  gave  plaintiff  an 
Order  authorising  him  to  receive  it 
without  checks.  On  demanding  it  at 
Pittsburg  he  was  informed  that  it 
had  gone  on  to  Chicago,  but  was 
given  an  order  for  It  to  be  delivered 
to  him  there.  On  arriving  at  Chi- 
cago he  found  that  it  had  been  de- 
stroyed In  a  fl>re  the  night  before. 
It  was  held  that  the  facts  author- 
Ized  a  nnding  that  defendant  had 
converted  the  baggage  at  the  start- 
ing point:  that  there  was  not.  subse- 

auently,  such  a  renewal  of  the  rela- 
lon  of  carrier  and  passenger  and 
such  a  resumption  of  possession  and 
control  by  plalntifC  as  constituted  a 
waiver  of  any  claim,  except  for 
nominal  damages  for  such  conver- 
sion; assuming  the  wrongful  conver- 
sion, the  duty  rested  on  defendant, 
If  It  desired  to  escape  liability,  to 
restore  to  the  actual  possession  of 
plaintiff  the  property  wrongfully 
taken  from  him.  McCormick  v. 
Pennsylvania  Cent-  R.  Co.,  99  N.  T, 
65,  1  99.  52  AmR  6.  (2)  But  com- 
pare the  holding  of  the  court  on  a 
previous  appeal  of  this  case,  on 
slightly  different  evidence,  to  the 
effect  that  the  passenger  had  so  far 
resumed  control  of  the  baggage  as 
to  prevent  a  recovery  of  more  thaii 
nominal  damages  for  the  original 
conversion.  McCormick  v.  Pennsyl- 
vania Cent.  R.  Co.,  80  N.  T.  353. 

63.  Xeasnre  of  damages  for  delay 
see  Infra  S  1600. 

63.  Ala. — St.  Louis,  etc..  R.  Co.  v. 
Lilly,  1  Ala.  A.  320,  66  8  937. 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Campbell.  108  Ark.  432,  158  SW  120. 

Okl. — Choctaw,  etc..  R.  Co.  v. 
Zwlrtz,  13  Okl.  411,  73  P  841. 

Or. — Brooks  v.  Northern  Pac.  R. 
Co..  58  Or.  387,  114  P  949. 

Tex. — International,  etc.,  R.  Co.  v. 
Philips,  63  Tex.  690;  Mexican  Cent. 
R.  Co.  V.  DeRoaear,  (Civ.  A.)  109  SW 
949. 

Wis. — Alstschuter  v.  Atchison,  etc.. 
R.  Co..  165  Wis.  146.  144  NW  294.  49 
LRANS  491. 

[a]  Datr  of  prompt  traaspoita- 
tlon^— A  carrier  checking  a  pas- 
senger's trunks  must  promptly  trans- 
port them,  and  where  the  carrier's 
agent,  with  knowledge  of  their  con- 
tents, checked  them,  the  carrier  Is 
responsible  for  any  delay  In  their 
transportation.    Broolcs  v.  Northern 


Pac.  R.  Co.,  S8  Or.  «87,  114  P  849. 

M.  St.  Louis  Southwestern  R.  Co. 
V.  Ray,  13  Tex.  Civ.  A.  628,  36  SW 
961.    See  also  supra  I  1575. 

65.  Ark. — St.  Louis,  etc..  R.  Co.  v. 
OeWitt,  116  Ark.  678,  171  SW  906. 

Colo. — ^Denver,  etc,  R.  Co.  v.  Daylt, 
SS^C^lo.  627.  146  P  688,  ULA.1916D 

lil^Wald  V.  Pittsburg,  etc,  R.  Co., 
162  111.  546,  44  NE  888,  63  AmSB  U2, 
86  LRA  166. 

Ind.— Toledo,  etc,  R,  Co.  v.  Tapp, 
t  Ind.  A.  304.  H  NE  462. 

Minn. — Conheim  v.  Chicago  Great 
Western  R.  Ca,  104  Minn.  812,  116 
NW  681.  124  AmSR  823,  17  LKANS 
1091  and  note,  16  AnnCas  689  and 
note. 

Mo. — Qrifllth  V.  Atchison,  etc.  R. 
Co.,  114  Mo.  A.  691,  90  SW  408, 

N.  Y. — Glasco  V.  New  York  Cent. 
R.  Co.,  86  Barb.  657. 

"The  obligation  of  a  railroad  com- 
pany undouotedly  Is  to  take  what- 
ever is  delivered  and  received  as  bag- 
gage from  a  passenger,  in  the  bag- 
gage car  of  a  passenger  train  in 
which  the  passenger  takes  his  pas- 
sage, and  take  It  along  with  and 
deliver  it  to  the  passenger  at  the 
place  of  destination,  in  the  usual 
manner  of  transporting  and  deliver- 
ing baggage.  And  in  this  respect  the 
obligation  Is  the  same,  whether  the 
baggage  la  within  the  quantity  al- 
lowed to  a  passenger  to  be  carried 
without  any  charge,  other  than  the 
ordinary  fare  of  the  passenger,  or 
whether  It  is  an  extra  quantity,  for 
which  an  additional  charge  Is  made. 
If  It  Is  taken  as  the  baggage  of  the 
passenger,  whether  ordinary  or  extra. 
It  Is  to  be  carried  with  the  passenger, 
unless  there  ta  some  agreement  to 
the  contrary."  Gla.sco  v.  New  York 
Cent.  R,  Co.,  36  Barb.  (N.  Y.)  667, 
662. 

"It  will  be  assumed  In  the  absence 
of  an  express  agreement  to  the  con- 
trary that,  in  the  checking  thereof, 
the  carrier  and  passenger  both  con- 
template and  understand  that  the 
baggage  is  to  be  forwarded  with  the 
same  expedition  as  that  employed  in 
the  carriage  of  the  passenger  him- 
self." Grifflth  V.  Atchison,  etc.,  R. 
Co..  114  Mo.  A.  691,  596,  90  SW  408. 

fa]  Seasons  for  rule. — "Any  other 
rule  would  be  productive  of  great 
inconvenience  and  hardship.  If  not 
loss,  and  would  subject  travelera> 
often,  to  Intolerable  delays  and  an- 
noyances," Glasco  v.  New  York 
Cent.  R.  Co.,  36  Barb.  (N.  Y.)  667, 
562. 

[b]  matnte. — In  Arkansas  under 
Kirby  Dig.  |  6616,  a  passenger  has  a 
right  to  have  hie  oaggage  trans- 
ported on  the  same  train  that  he 
travels  on.  St.  Louis,  etc,  R.  Co.  v. 
DeWltt.  116  Ark.  678.  171  SW  906. 

PaaMBffar  not  aeoompaajrliiff  haff- 
mn  see  supra  |  1576. 

98.  Sullivan  v.  Southern  R.  Co., 
74  S.  C.  377,  64  SG  686. 

"If  the  defendant  sees  proper  to 
carry  the  baggage /if  the  plaintiff  in 
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a  failure  so  to  do  constitutes  negligenoe,  unless 
there  is  some  agreement  or  a  snffloient  excuse  there- 
for,*^ as  where  the  passenger  gives  some  direetion, 
or  does  something,  or  omits  to  do  something  which 
authorizes  the  carrier  to  send  the  baggage  on  some 
other  train." 

[$  1578]  7.  Oontiibntozy  NegUfence.*^  .  Where  a 
passenger  has  been  guilty  of  negligence  which  con- 
tributes to  the  delay  or  loss  of,  or  injury  to, 
his  baggage  he  cannot  recover  therefor.^  In  ease 
of  loss  to  baggage  retained  by  a  passei^fer  in  his 
own  custody,  the  carrier  may  defend  on  the  ground 
that  the  proximate  cause  of  the  loss  was  the  pas- 
senger's own  negligence^  the  rule  in  this  eonneetion 
is  the  same  as  in  others,  and  no  liability  exists  on 
the  part  of  the  carrier,  even  when  some  want  of 
care  is  shown,  where  the  proximate  eause  of  the 
loss  complained  of  is  tho  passenger's  own  want  of 
care."   Where  baggage  is  checked  to  the  wrong  sta- 


tion, the  passengOT-'s  failure  to  read  a  ehedc  eivea 
to  him  which  would  have  disclosed  the  mistue  is 
such  contributor^r  n^ligence  as  will  defeat  a  recov- 
ery for  delay  in  its  return  to  him." 

[$  1579]  8.  Umitation  of  Liability— a.  In  Gen- 
eral" The  general  liability  of  a  carrier  for  the 
baggage  of  a  passenger,  as  m  the  tranqiortation  of 
other  goods,  is,  as  has  been  seen,  that  of  an  in- 
surer," it  being  liable,  at  common  law,  to  the  full 
extent  of  the  passenger's  loss  of,  or  injury  to,  his 
bagga^,"  provided  the  loss  or  injury  is  in  respect 
to  u^icles  which  properly  constitute  bagg&^J*  But 
except  in  so  far  as  there  is  a  statutory  provision  to 
the  oontrary,"  this  common-law  obligation  may  be 
limited  by  a  fair  and  reasonable  agreement  between 
the  earner  and  the  passenger  against  loss  or  dam- 
age not  resulting  from  the  n^ligenee  of  the  car- 
rier or  its  employees,^*  provided  an  independent  con- 
sideration, such  as  a  reduced  rate  of  fare,  is  given 


plaintlfF  la  carried  to  his  destination, 
no  objection  can  be  made,  provided 
the  b&geage  Is  delivered  at  the  time 
the  passenger  reaches  his  destina- 
tion."' aulllvan  V.  Southern  R.  Co..  74 
8.  C.  377.  391,  E4  8E  686. 

67.  Toledo,  etc.,  R.  Co.  v.  Tapp,  6 
Ind.  A.  304,  it  Nfi  462;  Olaaco  v. 
New  York  Cent.  R.  Co.,  36  Barb.  (N. 
Y.)  BS7. 

68.  Wald  V.  Pittflburv.  etc.,  R.  Co., 
162  111.  645,  44  NE  888,  ES  AmSR  832. 

85  L.RA  356. 

69.  OX  pMsenffer  oa  mLmm  or 
■Israijitf  oac  see  supra  I  1&46. 

70.  Colo. — Denver,  etc.,  R.  Co,  v. 
Johnson.  60  Colo.  187.  114  P  660,  Ann 
Ca8l912C  627. 

Ind. — Repp  V.  Indianapolis,  etc.. 
Tract.  Co.,  (A.)  109  NE  441. 

Mich. — Fraam  v.  Grand  Rapids, 
etc.,  R.  Co..  161  Mich.  666,  126  NW 
861.  29  LRANS  834,  21  AnnCas  96. 

Mo. — Pelton  V.  Chicago,  etc.,  R  Co., 

86  Mo.  A.  S32. 

N.  T. — ttasbrouck  v.  New  York 
Cent.,  etc.,  R.  Co..  203  N.  Y.  363,  96 
NE  808,  36  L.RANS  S37,  AnnCaa 
1912D  1160  [aff  137  App.  Dlv.  632, 
122  NTS  123  (afC  64  Mbc  478,  118 
NYS  736)]. 

N.  C. — Perry  v.  Seaboard  Air  Line 
R.  Co.,  171  N.  C.  168,  88  SB  156, 
LRA1916I!]  478. 

Okl. — Kansas  City,  etc.,  R.  Co.  v. 
Fugatt,  160  P  669. 

wis. — Gleason  v.  Goodrich  Transp. 
Co.,  32  Wis.  85,  14  AmR  716. 

[a]  ZUiutratioiui,  not  ootttil'bBtozT 
aeflQreaoea — <1)  A  female  passenger 
who  Das  delivered  a  suit  case  to  a 
trainman  to  assist  her  from  the  train 
on  his  assurance  that  the  train  was 
about  to  stop  at  her  station  Is  not 
ffullty  of  contributory  negllKence  if 
after  about  fifteen  minutes  has 
passed  and  the  train  has  not  stopped 
she  does  not  seek  out  the  trainman 
and  retake  the  suit  case,  and  keep  it 
until  the  train  reaches  the  station. 
Hasbrouck  v.  New  York  Cent.,  etc, 
R.  Co..  202  N.  Y.  S63,  96  NB  808,  36 
LRANS  637.  AnnCa8l912D  1160  [aft 
137  App.  Div.  632,  122  NYS  123  (aff 
64  Misc.  478,  118  NYS  736)].  (2)  A 
passenper,  if  entitled  to  recover  of 
a  carrier  for  loss  of  property  con- 
tained in  a  suit  caae  delivered  to  the 
carrier's  employee.  Is  not  precluded 
by  the  fact  that  the  suit  case  was 
unlocked  or  unfastened  when  deliv- 
ered to  the  employee.  Hasbrouck  v. 
New  York  Cent,  etc.,  R.  Co.,  supra. 
(3)  In  an  action  against  a  railroad 
company  for  the  value  of  the  con- 
tents of  a  suit  case  that  had  been 
checked  in  the  parcel  room,  a  delay 
of  about  four  hours  In  making  In- 
quiry about  the  suit  case  Is  not  evi- 
dence of  negligence  of  plaintiff. 
Fraam  v.  Grand  Rapids,  etc.,  R.  Co.. 
161  Mich.  666.  126  NW  851,  29  LRA 
NR  834.  21  AnnCasi  96. 

71.  Henderson  v.  Louisville,  etc., 
R.  Co.,  123  U.  S.  61,  8  set  60,  31  L. 
ed.  92  [air  20  Fed.  430];  The  John 


Brooks,  13  F.  Cas.  No.  7,336,  1  Bask. 
439;  Lincoln  "v.  New  York,  etc..  SS. 
Co.,  30  Misc.  762,  62  NYS  1085;  Burk- 
ett  v.  New  York  Cent.,  etc.,  R.  Co., 
24  Misc.  76,  53  NYS  394;  Tower  v. 
Utica.  etc.,  R.  Co.,  7  Hill  (N.  Y.)  47, 
42  AmD  36;  Bonner  v.  Grumbach,  2 
Tex.  Civ.  A.  482,  21  SW  1010;  Bonner 
V.  De  Mendoza,  (Tex.  A.)  16  SW  976: 
Great  Western  R.  Co.  v.  Bunch,  l3 
App.  Cas.  31,  5  ERC  4.71  17  Q.  B. 

D.  2151;  Talley  v.  Great  Western  B. 
Co..  L.  R.  6  C.  P.  44. 

[a]  Taking-  off  coat  and  placlntf 
it  on  aa  nnoocnpled  seat  is  not  such 
contributory  negligence  aa  will  pre- 
vent recovery  for  money  therein  con- 
tained being  lost  by  the  overturning 
of  the  coach.  Bonner  v,  Orunbach, 
2  Tex.  Civ.  A.  482,  21  SW  1010. 

7a.  Gonthler  v.  New  Orleans,  etc., 
R.  Co.,  28  La.  Ann.  67. 

73.  Idmltliir  UaimitT  to  own  line 
see  Infra  S  1696. 

74.  See  supra  j  1672. 

75.  Ranchau  v.  Rutland  R.  Co,,  71 
Vt.  142.  43  A  11,  76  AmSR  761. 

76.  Hubbard  v.  Mobile,  etc.,  R.  Co., 
112  Mo.  A.  459.  87  SW  52;  Robinson 
v.  New  York  Cent.,  etc.,  R.  Co..  145 
App.  Dlv.  391,  129  NYS  1030  [aff  203 
N,  Y.  627  mem,  97  NE  1115  mem]; 
Mexican  Cent.  R.  Co.  v.  DeRosear, 
(Tex.  Civ.  A.)  109  SW  949.  See  also 
supra  is  1557-1566;  Infra  I  1584. 

77.  See  statutory  provisions.  And 
see  White  v.  St.  Louis  Southwestern 
R.  Co.,  (Tex.  Civ.  A.)  86  SW  962 
(construlnr  Rev.  St.  [18951  art  320); 
Mexican  Nat.  R.  Co.  v.  Ware,  (Tex, 
Civ.  A.)  60  SW  343  (holding  that 
Sayles  Civ.  St.  art  820.  prohibiting 
common  carriers  from  limiting  or 
restricting  their  common-law  lia- 
bility, applies  to  an  Interstate  ship- 
ment beginning  In  Texas,  and  hence 
a  provision  in  a  ticket  for  transpor- 
tation to  Mexico,  limiting  the  lia- 
bility of  the  comjuuiv  for  lost  wear- 
ing apparel,  is  invalid);  Chesapeake, 
etc.,  R.  Co.  V.  Beasley,  104  Va.  788, 
62  SB  666,  8  LRANS  183. 

Ja]  StatntM  proUUtlnc  t3w  llml- 
tatltni  of  UoMUty  by  common  carriers 
are  applicable  to  baggage.  Davis  v. 
Chicago,  etc.,  R.  Co,,  83  Iowa  744,  49 
NW  77  (under  Code  U  1308,  2184). 

78.  U.  S. — Saunders  v.  Southern  R. 
Co.,  128  Fed.  16,  62  CCA  623. 

Ala. — Mobile,  etc.,  R.  Co.  v. 
Hopkins,  41  Ala.  486.  94  AmD  607. 

111. — Boyer  v.  Chicago,  etc.,  R.  Co., 
181  m.  A.  444. 

Ind. — Loulsvlllft  etc.,  R.  Co,  v. 
Nicholal,  4  Ind,  A.  119.  80  NB  424, 
51  AmSR  206. 

Mass. —  French  v.  Merchants',  etc., 
Transp.  Co.,  199  Mass.  483,  85  NE 
424.  127  AmSR  606,  19  LRANS  1006 
and  note. 

Nev. — Zetler  v.  Tonopah,  etc..  R. 
Co.,  37  Nev.  486,  143  P  119,  35  Nev. 
381,  129  P  299,  LRA1916A  1270  and 
note. 

N,  Y. — Kanevsky  v.  New  York,  etc., 
R.  Co.,  63  Misc.  664.  103  NYS  727. 


Or. — Wells  V.  Great  Northern  R. 
Co.,  59  Or.  166,  114  P  92,  116  P  1070. 
34  LRANS  818,  B25  and  note. 

Pa. —  Verner  v.  Sweltzer,  32  Pa. 
208;  Beckman  v.  Shouse,  5  Rawle 
179,  28  AmD  663. 

Tenn. — Crout  v-  Yasoo,  etc.,  R.  Co.^ 
113  Tenn.  667.  176  SW  1027,  LRA 
1915E  281- 

Utah. — Homer  v.  Oregon  Short 
Line  R.  Co.,  42  Utah  16,  128  P  622. 

Vt. — Ranchau  v.  Rutland  R.  Co., 
71  Vt.  142,  43  A  11,  76  AmSR  761. 

Va. — (^esapeake,   etc.,   R.   Co.  t., 
Beasley,  104  Va.  788.  62  SB  661.  I 
LRANS  183. 

See  also  supra  fj  167-249. 

"It  Is  well  settled  that  a  common 
carrier  may  contract  for  a  reason- 
able limitation  of  its  common-law 
liability  for  loss  or  damage  to  either 
freight  or  baggage  not  resulting 
from  its  own  negligence  or  that  of 
its  servants."  Saunders  v.  Southern 
R.  Co.,  128  Fed.  16,  19,  62  CCA  623. 

"It  was  formerly  a  queatloo  of 
much  doubt,  how  far  common  car- 
riers, on  land,  could  by  contract  limit 
their  responsibility.  But  that  they 
have  the  power  seema  now  to  be- 
settled,  although  many  learned 
Judges  have  expressed  some  regret 
that  the  validity  of  notices  restrict- 
ing their  liability  was  ever  recog- 
nized. But  although  this  must  now 
be  admitted,  yet,  tney  cannot  by  any 
special  notice,  or  agreement  free 
themselves  from  all  responslbilltsr. 
particularly  where  there  is  gross 
negligence  or  fraud,  nor  In  a  case 
like  this  from  the  ezerciae  of,  ordi- 
nary care."  Beckman  v.  Shouse,  6 
Rawle  (Pa.)  179,  188.  28  AmD  663. 

[a]  WlLere  a  negllgaat  delay  tm 
tnwiportlnff  Iwmage  is  not  the  pzoi^ 
tmate  oanie  of  a  loss  of  the  baggage 
by  fire  while  it  Is  held  at  an  Inter- 
mediate point,  a  general  limitation  of 
liability  for  loss  of  baggage  con- 
tained In  the  passenger's  ticket  oper- 
ates to  relieve  the  carrier  from  lia- 
bility. French  V.  Merchants',  etc.. 
Transp.  Co.,  199  Mass.  433,  85  NB 
424,  127  AmSR  606.  19  LRANS  1006. 

[b]  The  faot  that  the  limltaUon 
In  a  ticket  Is  general  in  Its  terms, 
without  reference  to  negligence,  does 
not  affect  its  validity,  and  it  will  be 
enforced  as  to  all  losses  not  result- 
ing from  the  negligence  of  the  car- 
rier. French  v.  Merchants',  etc.. 
Transp.  Co..  199  Mans.  433,  86  .NB 
424,  127  AniSn  506.  19  LRANS  1006. 

[c]  jflloge  book. — A  carrier  sell- 
ing a  mileage  book  at  a  reduced 
price  may  properly  make  it  the  basis 
of  a  special  contract  setting  forth 
any  reasonable  regrulations  or  limita- 
tions of  liability,  and  may  properly 
contract  on  the  subject  of  Its  lia- 
bility for  baggage  carried  on  trains 
on  which  the  passenger  does  not 
travel,  although  it  would  have  no 
right  to  release  itself  of  the  duty  to 
carry  a  limited  amount  of  b&gga£» 
free  of  charge  as  Incidental  to  the 
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for  sneh  limitation and  in  some  jurisdictions  such 
a  contract  is  authorized  by  statute.^  The  carrier 
may,  by  a  reasonable  regulation  brought  to  the 
notice  of  the  passenger,  requiring  disclosure  of 
exceptional  value  or  compliance  with  other  reason- 
able conditions,  limit  its  liability."  The  limitation 
of  liability  of  carriers  for  an  interstate  passenger's 
baggage  is  covered  by  the  Interstate  Commerce  Act 
and  amendments  thereto."' 

Bttiaonableness  of  regulations  or  stipulations. 
Regulations  or  stipulations  relied  on  as  limiting  the 
carrier's  liability  must  be  reasonable,  and  whether 
a  particular  regulation  is  reasonable  is  generally  a 
question  of  fact  which  must  be  determined  from  the 
circumstances  of  each  case.''  Such  regulation  also 
must  not  be  inconsistent  with  any  statute  or  with 
the  duty  of  the  carrier  to  the  public.** 

Umitations  aa  to  train.  The  general  duty  of  a 
carrier  to  carry  the  baggie  of  its  passengers  free 
of  cha^  does  not  preclude  a  railroad  company  from 
providing  that  no  baggage  shall  be  carried  on  a 
special  excursion  train  liimted  to  a  particular  occa- 

carrlaee  of  a  passonKSr.  Crout  v. 
Tazoo.  etc.,  R.  Co.,  118  Tenn.  6S7,  176 
SW  1027,  LRA191SS:  281. 

79.  Mo. — Robert  v.  Chicago,  etc.. 
R.  Co.,  148  Mo.  A.  96.  127  SW  925. 

Mont. — Rose  v.  Northern  Pac.  R. 
Co.,  S&  Mont.  70.  88  P  767.  119  Am 
SR  836. 

S.  C. — Black  V.  Atlantic  Coast  Line 
R.  Co.,  82  S.  C.  478,  64  SB  418. 

Tenn. — Crout  v.  Taxoo,  etc..  R.  Co.. 
113  Tenn.  667,  176  SW  1027.  LRA 
19I6B  281. 

Wash. — Gomm  v.  Oreffoa  R..  etc., 
Co.,  52  Wash.  6SB,  101  P  361,  25  LRA 
NS  537. 

[a]  WhMe  a  tlok*t  li  void  at  a 
rMncaa  rat*  It  Is  a  sutTIclent  con- 
sideration for  any  contract  which  the 
carrier  migrht  lawfully  make  respect- 
ine  the  transportation  of  the  pas- 
senser  or  his  bavsage,  and  It  is  not 
necessary  that  there  oe  a  special  con- 
sideration for  every  separate  pro- 
vision of  the  contract.  Rose  v. 
Northern  Pac.  R.  Co.,  85  Mont.  70,  88 
P  767.  119  AmSR  836. 

[b]  Wlun  paMMurar  hM  no 
fsbolo*  of  oontzacts; — ^Where  a  lim- 
ited liability  ticket  Is  sold  to  a  pas- 
senger without  an  independent  con- 
sideration therefor,  and  the  carrier 
does  not  have  for  sale  an  unrestricted 
liability  ticket,  so  that  the  passenger 
has  no  choice  of  contracts,  on  loss  of 
his  baggage  he  can  recover  therefor 
free  from  limitations.  Robert  v.  Chl- 
cagtt  etc..  R.  Co.,  148  Mo.  A.  96.  127 
SW  925. 

80.  See  statutory  provisions.  And 
see  Robert  v.  Chicago,  etc.,  R.  Co., 
148  Mo.  A.  96,  127  SW  926  (constru- 
ing Cal.  Civ.  Code  9  2174):  Rose  v. 
Northern  Pac.  R.  Co.,  35  Mont.  70, 
88  P  767,  119  AmSR  838  (construing 
Civ.  Code  gS  970.  2876,  2878). 

81.  Weber  Co.  v.  Chicago,  etc.,  R. 
Co.,  113  Iowa  188,  84  NW  1042; 
Nevlns  v.  Bay  State  Steamboat  Co., 
17  N.  T.  Super.  226;  Macklln  v.  New 
Jersey  Steamboat  Co.,  7  AbbPrNS  (_N. 
Y.)  229:  Laing  v.  Colder,  8  Pa.  479. 
49  AmD  538:  Crout  t.  Taioo,  etc.,  R. 
Co..  181  Tenn.  667,  176  SW  1027,  LRA 
ISISB  281. 

fa]  »— OM  for  ml*.. — "When  or- 
dinary freight  Is  dipped  a  charge  Is 
made  for  that  transportation  alone; 
whereas,  in  the  carriage  of  baggage, 
the  consideration  for  the  transporta^ 
tion  of  a  passenger  Is  likewise  a  con- 
sidoratlon  for  a  certain  amount  of 
free  baggage  transportation.  Bag- 
gage is  carried  Incidental  to  the  car- 
riage of  a  passenger.  In  granting 
this  free  carriage  of  baggage  a  pub- 
lic carrier  has  tne  right  to  make  rea- 
sonable rules  and  regulations  so  long 
as  the  same  are  not  contrary  to  the 
duties  of  the  carrier  as  established 
governing  the  carriage  of  baggage." 
Crout  V.  Tasoo,  etc.,  R.  Co.,  131  Tenn. 
667.  677.  176  SW  1027.  LRAIOIBB  281. 


sion,  and  on  which  -  unusually  small  charges  are 
made  for  fare.*°  A  stipulation  in  a  ticket  sold  at  a 
reduced  rate  that  the  passenger's  baggage  shall  be 
carried  only  on  the  train  with  the  passei^r  releases 
the  carrier  from  liability  for  the  loss  of  baggage 
carried  on  a  train  on  which  the  passenger  does  not 
intend  to,  and  does  not,  travel,^  unless  the  stipula- 
tion is  waived;'*  and  such  a  stipulation  is  not  invali- 
dated by  a  custom  of  passengers  not  to  travel  with 
their  baggage  when  checked,  unless  the  carrier  has 
knowledge  of  such  custom;^  but  such  a  stipulation 
does  not  release  the  carrier  frOm  liability  for  bag- 
gage carried  on  a  different  train  by  accident,*"  or 
for  baggage  carried  on  a  regular  ba^age  train,"* 
or  where  the  carrier  chooses  not  to  forward  the 
baggage  on  the  p^senger's  train." 

limitation  as  to  dogs.  The  carrier  may  impose 
conditions  as  to  the  transportation  of  d<^  in  bag^ 
gage  ears,  and  if  a  passenger  has  knowledge  thereof 
he  must  comply  with  such  conditions  or  he  cannot 
hold  the  carrier  liable'  for  loss  of,  or  injury  to,  such 
property but  he  is  not  bound  by  a  role  or  regu- 


rbj  A  aotiM  that  tlM  eandar  wUl 
not  M  Uairi*  for  baggage  unless  the 
same  has  been  checked  will  not  be 
effective  to  limit  liability  where  the 
passenger  was  unable  to  secure  a 
check  on  account  of  the  absence  of 
the  baggage  agent.  Freeman  v.  New- 
ton, 3B.  D.  Smith  (N.  y.)  246. 

[c]  BelMM  of  lla'blllty. — (1)  A 
regulation  that  the  agents  of  the  car- 
rier shall  not  accept  trunks  contain- 
ing merchandise,  such  as  sample 
cases,  without  a  release  of  liability 
will  not  bind  the  passenger  unless 
such  regulation  is  brought  to  his  at- 
tention. Trimble  v.  New  York  Cent.. 
etc.  R.  Co.,  162  N.  Y.  84,  56  NB  532. 
48  LRA  116  [aff  39  App.  Blv.  403.  67 
NYS  437].  (2)  But  it  such  regula- 
tion is  known  to  the  passenger  the 
carrier  will  thereby  be  relieved  from 
liability  for  such  property,  although 
the  agent  checks  it  without  rdgulr- 
Ing  compliance  with  the  condition. 
Weber  Co.  v.  Chicago,  etc.,  R.  Co., 
113  Iowa  188,  84  NW  1042. 

82.  Boston,  etc.,  R.  Co.  v.  Hooker, 
233  U.  S.  97,  34  SCt  52S,  58  L.  ed. 
868,  LRA1915B  450,  AnnCasl915D  593 
and  note  [rev  209  Mass.  598,  96  NB 
945,  AnnCaBl912B  669  and  note].  See 
also  supra  SS  42.  172.  173:  Intra  Si 
1580,  1582;  and  ganerally  Commerce 
[7  Cyc  427J. 

83.  U.  S.— The  New  England.  110 
Fed.  416  [app  dtsm  .129  Fed.  1006 
mem,  62  CCA  684  mem]. 

N.  Y. — Gardiner  v.  New  York  Cent,, 
etc,  R.  Co.,  201  N.  Y.  387,  94  NE  876, 
34  LRANS  826,  AnnCasl912B  281 
[aff  139  App.  Dlv.  17.  123  NYS  866]; 
Nevlns  V.  Bay  State  Steamboat  Co., 
17  N.  Y.  Super.  225;  Qlovlnsky  v. 
Cu-nard  SS.  Co..  4  Misc.  266.  24  NY3 
13S. 

N.  C— Smith  V.  North  Carolina  R. 
Co.,  64  N.  C.  236. 

Pa. — Jacobs  v.  New  Jersey  Cent  R. 
Co.,  208  Pa.  536.  67  A  982  [aff  19  Pa. 
Super.  '131. 

Bng. — Cutler  v.  North  London  R. 
Co.,  19  Q.  B.  a  64. 

[a]  A  Botloa  or  raffnlaUon  that  all 
bandar*  l*  »t  the  owur^  risk  will 
not  relieve  the  carrier  from  UabUtty, 
such  a  provision  being  unreasonable. 
Camden,  etc.,  R..  etc..  Co.  v.  Belknap, 
21  Wend.  (N.  Y.)  364;  Cole  v.  Good- 
win, 19  Wend.  (N.  Y.)  261.  S2  AmD 
470  and  note;  Smith  v.  North  Caro- 
lina R.  Co.,  64  N.  C.  236. 

[b]  Addrais  of  ownar  on  baraaff*. 
— A  regulation  by  the  carrier  that  It 
will  not  be  liable  for  any  passenger's 
baggage,  unless  fully  and  properly 
addressed,  with  the  name  and  desti- 
nation of  the  owner  thereon,  la  not  a 
reasonable  one  under  the  English 
Railway  and  Canal  Traffic  Act  of 
1867,  I  7,  and  will  not  be  enforced. 
Cutler  v.  North  London  R.  Co.,  19  Q. 
B.  D.  64. 

■laio— 1»UBiM  of  TCfftttotlou  ae« 


supra  S  1071. 

84.  Jacobs  T.  New  Jerser  Cent.  R. 
Co.,  19  Pa.  Super.  IS  [aff  2Q8  Pa,  536, 

57  A  982]. 

85.  Rumsey  v.  North-Eastern  R. 
Co.,  14  C.  B.  N.  S.  641,  108  ECL  641, 
143  Reprint  696;  Stewart  v.  London, 
etc.,  R.  Co.,  3  H.  &  C.  135,  159  Re- 
print 479. 

86.  Crout  V.  Yazoo,  etc..  R.  Co., 
131  Tenn.  667,  176  SW  1027,  LRA 
1916E  281  and  note. 

PaaMBger  not  aooompanyiiig  bag- 
gage generally  see  supra  3  1676. 

87.  Crout  V.  Yazoo,  etc.,  R.  Co., 
131  Tenn.  667,  176  SW  1027.  LRA 
1915E  281. 

fa]  Aoti  not  amounting  to  walvvr. 
— A  passenger  holding  a  mileage 
ticket  stipulating  that  baggage  will 
be  carried  only  on  trains  on  which 
the  holder  travels  cannot  rely  on  a 
waiver  of  the  stipulation  merely  by 
his  statement  of  intention  not  to  ac- 
company the  baggage,  made  to  a 
third  person  In  the  hearing  of  the 
carriers  agent.  Crout  v,  Yazoo,  etc., 
R.  Co.,  131  Tenn.  667,  176  SW  1027, 
LRA1916E  281. 

88.  Crout  V.  Yazoo,  etc.,  R.  Co., 
181  Tenn.  667,  176  SW  1027,  LRA 
1915E  281. 

88.  Crout  V.  Yazoo,  etc.,  R.  Co., 
131  Tenn.  667,  176  SW  1027,  LRA 
191SB  281. 

M.  Crout  V.  Yasoo.  etc.,  R.  Co., 
131  Tenn.  667.  176  SW  1027,  LRA 
t916B  281. 

91.  Crout  v.  TaKK).  etc.,  R.  Co., 
131  Tenn.  667,  176  SW  1027,  LRA 
1916B  281.  See  generally  supra 
j  167S. 

83.  Kansas  City,  etc.,  R.  Co.  v. 
Hlgdon,  94  Ala.  2»,  10  S  282,  38  Am 
SR  119,  14  LRA  516;  Cantling  v. 
Hannibal,  etc.,  R.  Co.,  64  Mo.  385,  14 
AmR  476;  HonMrman  v.  Oregon,  etc„ 
R.  Co.,  13  Or.  852,  10  P  628,  67  AmR 
20. 

[a]  Special  contract. — The  better 
rule  Is  that  a  carrier  which  does  not 
assume  to  act  as  such  in  the  carriage 
of  dogs  on  passenger  trains,  but 
which,  on  the  request  of  a  passenger, 
consents  to  carry  a  dog  on  a  partic- 
ular occasion,  cannot  be  held  liable 
as  a  common  carrier  for  the  subse- 
quent loss  of  the  dog  while  under  Its 
charge,  although  the  carrier's  agent 
may  have  been  paid  something  for 
the  carriage  of  the  dog.  The  action, 
If  any  lies,  is  on  the  private,  special 
contract,  and  not  on  any  undertaking 
Imposed  by  the  common  law  on  car- 
riers. Honeyman  v.  Oregon,  etc.,  R. 
Co..  13  Or.  352,  10  P  628,  67  AmR  20 
(holding  that,  where  the  party  hav- 
ing the  dogs  In  charge  applied  to  the 
ticket  agent  for  transportation  for 
himself  and  the  dogs,  and  the  agent 
refused  him  tickets  for  the  dogs  and 
referred  him  to  the  hagg«g4  inaster 
who  t<fl^iMW«^^fe'@i®W^ 
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lation  of  which  he  has  no  knowledge.*" 
[$  1580}  b.  As  to  Amonnt  or  Value  of  Baggage. 

Althoi^h  in  the  absence  of  legislative  enactment  the 
law  does  not  prescribe  any  definite  limit  to  the 
amount  or  value  of  baggage  beyond  which  a  carrier 
is  not  liable"  a  carrier  is  generally  required  to 
carry  only  a  reasonable  amount  of  baggage;"  and 
it  may  specially  contract  that  it  will  be  liable  for  a 
prescribed  amount,  and  no  more,  provided  such 
limitation  is  not  unreasonable;^  and  in  some  juris- 


dietiona  BQch.  limitation  of  liability  is  expressly 
provided  for  by  statute."   Thus,  on  the  ground  of 

preventing  a  fraud  on  the  part  of  passengers,  rea- 
sonable regulations  or  notices  limiting  the  carrier's 
liability  for  ba^age  to  a  certain  amount,  unless  its 
value  is  disclosed  and  an  additional  payment  made 
for  the  excess  over  the  amount  named,  have  gen- 
erally been  held  valid  when  brought  to  the  knowl- 
edge of  the  passenger,  whether  assented  to  by  him 


but  who,  as  an  accommodation,  con- 
mnted  to  take  the  doga  in  *his  car 
and  promised  to  look  axter  them,  for 
whlcn  the  passenger  paid  him  two 
dollars,  these  clrcumatances  did  not 
show  that  the  company  held  Itself 
out  as  earrjrins  does,  out  that  the 
banaere  masters  act  was  one  of  ac- 
commodation, so  that  plaintiff  had 
no  rijrht  of  action  in  the  absence  of 
proof  of  negllKence). 

93.  Kansas  City,  etc.,  R.  Co.  t. 
Higrdon.  94  Ala.  28S.  10  S  282.  3S  Am 
SR  119,  14  IiRA  SIS;  Cantllns  v.  Han- 
nibal, etc.,  R.  Co.,  6«  Mo.  |8E.  14  AmR 
476. 

•4.  Galveston,  etc.,  R.  Co.  v.  Fales, 

83  Tex.  Civ.  A.  457,  77  SW  234. 

98.  New  Tork  Cent.,  etc.,  R.  Co, 
V.  Praloff.  100  U.  S.  24,  25  L..  ed.  631. 

"To  the  extent  .  .  .  that  the 
articles  carried  by  the  passenger  for 
his  personal  use  exceed  In  quantity 
and  value  such  as  are  ordinarily  or 
usually  carried  by  passengers  of  like 
station  and  pursufng  like  journeys, 
they  are  not  baggage  for  which  the 
carrier,  by  general  law,  Is  responsi- 
ble as  insurer.  In  cases  of  abuse  by 
the  passenger  of  the  privilege  which 
the  law  gives  him,  the  carrier  secures 
such  exemption  from  responsibility, 
not,  however,  because  the  passenger, 
uninquired  of,  failed  to  disclose  the 
character  and  value  of  the  articles 
carried,  but  because  the  articles 
themselves,  in  excess  of  the  amount 
usually  or  ordinarily  carried,  under 
like  circumstances,  would  not  con- 
stitute baggage  within  the  true  mean- 
ing of  the  law."  New  York  Cent., 
etc.,  R.  Co.  V.  Fraloff,  100  U.  8.  84, 
25  L.  ed.  681. 

What  coastltntM  "brnggt^g*  ganerally 
see  supra  {  1BE7. 

96.  U.  a. — Humphreys  v.  Perry, 
148  U.  S.  627.  13  SCt  711,  37  L.  ed. 
687  [rev  39  Fed.  4171. 

Ga. — Southern  R.  Co.  v.  Dtnkins, 
etc..  Hardware  Co..  139  Qa.  282,  77 
SE  147,  43  L.RANS  806. 

Mass. — Boynton  v.  American  Ex- 
press Co..  221  Mass.  237,  108  NB  942. 

N,  Y. — Grossman  v.  Dodd,  63  Hun 
324.  17  NTS  855  [aff  137  N.  T.  599 
mem,  33  XK  642  mem];  Cole  v.  Good- 
win, 19  Wend.  261.  32  AmD  470 
(where  the  general  subject  is  dis- 
cussed at  great  length). 

Pa. — Mogin  v.  New  Jersey  Cent  R. 
Co.,  26  Pa.  Super.  164. 

Va. — Norfolk,  etc..  R.  Co.  v.  Irvine, 

84  Va.  563,  5  SE  632. 

97.  See  statutory  provisions. 

[a]  Under  the  mtentate  Oom- 
meroe  Act  (1)  (24  U.  S.  St.  at  I...  386). 
as  amended  by  Act  of  June  29,  1906 
(24  U.  S.  St.  at  L.  593  C  3591  j  7  pars 
11.  12),  which  provided  that  any  car- 
rier receiving  property  for  transpor- 
tation from  one  state  to  another  shall 
l8sue  a  receipt  or  a  bill  of  lading 
therefor,  and  shall  be  liable  to  the 
lawful  holder  for  loss,  damage,  or  In- 
jury caused  by  it  or  by  any  common 
carrier  to  which  such  property  may 
be  delivered,  and  that  no  contract,  re- 
ceipt, rule,  or  regulation  shall  exempt 
the  carrier  from  the  liability  im- 
posed, provided  that  nothing  shall  de- 
prive any  holder  of  such  receipt  or 
bill  of  lading  of  any  remedy  or  right 
of  action  which  he  may  have  under 
existing  law,  a  pBsaenffer's  baggage 
la  property;  and  hence,  where  such 
baggage  is  carried  in  Interstate  com- 
merce, the  carrier,  with  the  consent 
of  the  interstate  commerce  commis- 
sion, had  power  to  limit  the  value  of 


baggage  carried  free  to  one  hundred 
dollars  and  to  fix  rates  for  carrying 
baggage  of  greater  value.  Liouls- 
vllle,  etc.,  R.  Co.  v.  Miller,  156  Ky. 
677,  162  SW  73,  50  LRANS  819.  (2) 
And  as  to  interstate  shipments,  the 
Interstate  Commerce  Act,  as 
amended,  supersedes  the  rule  adopted 
under  a  state  constitution,  that  a 
shipper  Is  not  bound  by  a  recital  of 
value  in  his  contract  of  shipment. 
Louisville,  etc..  R.  Co.  v.  Miller,  156 
Ky.  677.  162  SW  73.  50  LRANS  819 
and  note.  (3)  Under  the  act  of 
March  4,  1916  (38  V.  8.  St.  at  L.  1196 
c  176).  known  as  the  Cummins 
amendment  to  the  Interstate  Com- 
merce Act,  and  in  effect  from  June 
2,  1919,  a  carrier  reoeivlng  property 
for  Interstate  transportation  shall 
issue  a  receipt  or  a  bill  of  lading 
therefor,  and  shall  be  liable  to  the 
lawful  holder  for  anv  loss,  damage, 
or  Injury  caused  by  it,  or  by  a  cbn- 
necting  carrier;  and  no  contract,  re- 
ceipt, rule,  regulation,  or  other  limi- 
tation of  any  character  whatsoever, 
shall  exempt  such  carrier  from  lia- 
bility; and  it  shall  be  liable  for  the 
full  actual  loss,  damage,  or  injury  to 
such  property,  notwithstanding  any 
limitation  of  llabiltty  or  limitation  of 
the  amount  of  recovery  or  represen- 
tation or  agreement  aa  to  value  In 
such  receipt  or  bill  of  lading,  or  In 
any  contract,  rule,  or  regulation,  or 
in  any  tariff  filed  with  the  Interstate 
commerce  commission;  and  any  such 
limitation,  without  respect  to  the 
manner  or  form  in  which  it  is  sought 
to  be  made,  is  declared  to  be  unlaw- 
ful and  void  provided  that,  if  the 
goods  are  hidden  from  view  by  wrap- 
ping, boxing,  or  other  means,  and  the 
carrier  is  not  notified  as  to  the  char- 
acter of  the  goods,  the  carrier  may 
require  the  shipper  to  'speclflcally 
state  In  writing   the  value  of  the 

f roods,  and  the  carrier  shall  not  be 
[able  beyond  the  amount  so  spe- 
cifically stated.  The  Interstate  com- 
merce commission,  in  an  opinion  In-i 
terpreting  this  act.  decided  that 
it  applied  to  the  transportation  of 
baggage,  aa  being  within  the  provi- 
sions relating  to  "hidden  goods."  In 
this  opinion  the  commission  said; 
"All  ordinary  personal  or  sample 
baggage  is  hidden  from  view  by  box- 
ing, wrapping,  or  other  means,  and 
the  amended  law  seems  clearly  to 
recognize  the  carrier's  right  to  flx 
conditions  and  terms  applicable  to 
the   transportation   of   baggage  de- 

gendent  upon  its  value  as  declared 
y  the  person  offering  the  baggage 
for  transportation."  In  re  Cummins 
Amendment,  33  Int.  Com.  Commn.. 
682.  696.  (4>  But  under  the  act  of 
Aug.  9.  1916  (39  U.  S.  St,  at  L.  442 
c  301).  the  act  of  March  4,  1915,  as 
far  as  It  relates  to  baggage.  Is  nulli- 
fied by  a  provision  in  the  act  of 
1916  to  the  effect  "that  the  provisions 
hereof  respecting  liability  for  full 
actual  loss,  damage,  or  Injury,  not- 
withstanding any  limitations  of  lia- 
bility or  recovery  or  representation 
or  agreement  or  release  as  to  value, 
and  declaring  any  such  limitation  to 
be  unlawful  and  void,  shall  not  ap- 
ply ...  to  baggage  carried  on 
passenger  trains  or  boats,  or  trains 
or  boats  carrying  passengers." 

[bl  Xn  Xontaats,  under  Civ.  Code 
I  2892,  providing  that  the  liability 
of  a  carrier  for  baggage  received 
with  a  passenger  is  the  same  as  that 
of  a  carrier  of  property,  a  carrier 


may  lawfully  contract  to  limit  Its 
liability  for  loss  of  a  passengei's 
baggage,  provided  the  limitation  is 
reasonable.  Rose  v.  Northern  Pac. 
R.  Co..  85  Mont  70,  88  P  767,  119 
AmSR  836. 


[c]  In  ITew  Jener,  act  (1903)  I 
48  (P.  L.  [1903]  p  C70).  authortsfnr 
a  carrier  to  limit  Its  responslbilltr 


for  baggage  to  one  hundred  dollars 
for  every  one  hundred  pounds  weight, 
unless  there  Is  paid  to  it.  for  anjr 
additional  responsibility,  such  rat* 
as  may  be  charged,  not  to  exceed 
the  legal  rates  for  transporting  one 
hundred  pounds  for  every  two  hun- 
dred dollars  of  additional  responsi- 
bility on  each  one  hundred  pounds 
and  at  that  rate  for  a  greater  or  less 
quantity,  cannot  be  construed  not  to 
provide  for  grading  the  value  ac- 
cording to  the  weight.  If  leas  than 
one  hundred  pounds;  but  the  amounts 
of  weight  and  of  responsibility,  re- 
spectively, are  designed  to  fix  a  pro- 
portion applicable  in  all  instances, 
and  where  lost  baggage  weighs  less 
than  one  hundred  pounds  the  llabil- 
ity  is  limited  to  one  dollar  for  each 
pound.  Westhall  v.  New  Jersey 
Cent.  R.  Co..  79  N.  J.  L.  87,  74  A  297. 

[dl  IB  Vaw  Tork,  (1)  under  the 
Public  Service  Commissions  Law  (L.. 
[1913]  c  344,  amending  L.  [19071  c 
429).  S  88,  a  carrier  shall  be  liable 
for  loss,  damage,  and  injury  to  prop- 
erty carried  as  baggage,  whether  in 
connection  with  the  transportation  of 
the  owner,  or  not,  up  to  the  full  value 
thereof,  but  the  value  In  excess  of 
one  hundred  and  flfty  dollars  shall 
be  stated  on  delivery  to  the  carrier, 
and  a  written  receipt,  stating  the 
value  thereof,  must  be  Issued  by  the 
carrier  which  may  make  a  reasonable 
charge  for  the  assumption  of  such 
liability  in  excess  of  one  hundred 
and  flfty  dollars  and  for  the  carriage 
of  baggage  exceeding  one  hundred 
and  fifty  pounds  In  weight  on  a 
single  ticket  or  receipt.  But  nothing 
in  this  section  shall  deprive  any 
holder  of  such  receipt  or  bill  of  lad- 
ing of  any  remedy  or  right  of  action 
which  he  has  under  the  existing  law. 
Under  L.  (1907)  c  429,  which -pro- 
vides by  9  2  that  express  companies 
are  common  carriers,  and  by  i  38 
that  every  common  carrier  anal!  be 
liable  for  all  loss  of  property  carried 
as  baggage,  a  trunk  delivered  to  a 
transfer  company  which,  on  the 
statement  that  it  was  baggage  of  a 
passenger,  assumed  to  carry  It  to  a 
given  address,  la  baggage  for  the 
loss  of  which  the  company  is  liable. 
Melster  v.  Woolverton,  140  App.  DIv, 
926  mem,  12B  NTS  439  [aff  67  Misc. 
167,  121  NTS  606].  (2)  But  it  has 
been  held  that  the  provision  limit- 
ing a  carrier's  liability  for  baggage 
exceeding  one  hundred  and  fiftjr 
pounds  does  not  apply,  where  the 
carrier  undertakes  to  transfer  prop- 
erty as  baggage  without  also  carry- 
ing the  owner,  and,  hence,  does  not 
apply  to  a  transfer  company  under- 
taking to  transport  a  trunk  from  a 
train  to  a  passenger's  address  or 
vice  versa.  Melster  v,  Woolverton. 
140  App.  T>lv.  926  mem.  125  NTS  439 
[aft  6i  Misc.  167,  121  NTS  606]; 
Morgan  v.  Woolverton.  136  App.  Dtv. 
361.  120  NTS  1008  [aff  203  if.  Y.  52. 
96  NE  354.  36  LRANS  640];  Hlddink 
V.  Woolverton.  67  Misc.  611,  124  NTS 
841;  Baum  v.  Long  Island  R.  Co.. 
58  Misc.  34.  108  NTS  1113  (not  9»- 
pllcable  to  a  shipment  by  express). 


For  later  oasss,  develt^mentB  and  tbmagm  In  the  law  see  cumulative  Annotations, 
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or  not,"  although  it  has  been  held  that  assent,  as 
well  as  knowledge,  by  the  passenger  is  essential  to 
the  validity  of  such  a  relation  or  notice."*  Such 
a  limitation,  however,  has  been  held  unavailable 
where  the  carrier  has  willfully  taken  or  withheld 
the  ba^age  from  the  passenger/  or  where  the  loss 
is  4»used  by  the  carrier's  ncgl^pcnee.* 

Waiver  of  limltatioii.  Such  a  limitation,  how- 
ever, being  for  the  benefit  of  the  carrier,  may  be 
waived  by  it;^  and  if  an  authorized  iagent  of  the 
carrier  accepts  a  greater  amount,  either  on  the  pay- 
ment of  extra  compensation  or  without  it,  and  such 
agent  is  aware  of  all  the  facts  in  relation  to  the 
baggage  accepted,  the  carrier  becomes  liable  for 
the  entire  amount,  notwithstanding  the  limitation  in 
the  ticket;  its  action  in  accepting  the  ba^a^e  as 
offered  constitutes  an  implied  waiver  of  the  limita- 


tion on  the  part  of  the  carrier.' 

As  to  hand  bsggaga.  A  limitation  of  the  amount 
of  ba^age  which  a  passenger  is  entitled  to  have 
carried  does  not  restnet  or  affect  his  common-law 
right  to  carry  personal  baggage  with  him,"  but 
merely  limits  the  accommodation  which  the  pas- 
senger may  have  with  respect  to  ba^age  committed 
to  tiie  custody  of  the  carrier.* 

15811  c.  As  to  Character  of  Liability.  The 
general  rule  is  that  a  carrier  may,  by  special  con- 
tract or  by  a  notice  assented  to  by  the  passenger, 
limit  its  liability  as  insurer  and  confine  it  to  losses 
arising  from  the  negligence  or  misconduct  of  its 
agents,  but  that  it  cannot  stipulate  for  exemption 
from  liability  for  losses  caused  its  own  negli- 
gence or  wrongdoing,  or  that  of  its  servants  or 
agents,'  and  in  some  jurisdictions  this  rule  is  in 


[el  In  Bnirl'uia  (1)  under  7  &  8 
"Vict,  c  8B  S  6,  allowing  each  pasaen- 
ger  to  carry  one  half  a  hundred 
weight  of  baggage,  a  husband  and 
wife  traveling  together  may  carry 
one  hundred  weight.  Great  Tforthern 
R.  Co.  V.  Shepherd.  8  Exch.  30,  165 
Reprint  1246.  (2)  The  fact  that  a 
paasenger  by  railroad  Is.  by  virtue 
of  a  provision  published  in  Ihe  rail- 
road company's  time-table,  entitled 
to  have  a  certain  amount  of  personal 
luggage  carried  free  of  charge  is  not 
Inconwstent  with  the  right  of  the 
railroad  company  under  S!  1.  2  of 
the  Carriers  Act  of  1830,  to  be  paid 
an  increased  charge  in  respect  to 
articles  included  fn  such  personal 
luggage  which  exceed  £10  In  value 
and  are  of  the  kind  enumerated  In 
I  1  of  that  act;  and  where,  therefore, 
no  declaration  of  the  value  and 
nature  of  such  articles  of  the  pas- 
senger's ordinary  personal  luggage 
Is  made  to  the  railroad  company  and 
an  Increase  charge  paid  thereon, 
the  company  is,  by  virtue  of  5  1  of 
the  Carriers  Act  of  1830.  exempted 
from  liability  for  their  loss.  Cass- 
well  V.  Cheshire  Lines  Committee 
[1907]  2  K.  B.  499.  (3)  The  Car- 
riers Act  of  1830  applies  to  pas- 
senger's luggage  carried  in  the  same 
tram  with  the  passenger.  Dyke  v. 
South-E^astern.  etc.,  R.  Managing 
Committee.   17  T.  L.  R.  B51. 

98.  U.  S.— The  Majestic.  60  Fed. 
624,  9  CCA  ISl,  23  LRA  746  [aff  166 
U.  S.  375.  17  set  597,  41  L.  ed.  1039]; 
Hopkins  V.  Westcott,  12  P.  Cas.  No. 
6.692,  6  Blatchf.  64. 

Ind. — Louisville,  etc.,  R.  Co.  v, 
NIcholai.  4  Ind.  A.  119,  30  NB  424,  61 
AmSR  806. 

Me. — Sager  v,  Portsmouth,  etc.,  R. 
Co..  81  Me.  228,  60  AtnD  669. 

Ha(in.~-Brown  v.  Elastem  R.  Co.,  11 
Cu8h.  97. 

Mo. — ^Wright  V.  Southern  Pac.  Co., 
181  Mo.  A.  137,  167  SW  1137. 

Nov. — ^Zetler  v.  Tonopah.  etc.,  R. 
Co.,  87  Nov.  486,  148  P  119,  86  Nev. 
S81,  129  P  299,  LRA1918A  1270. 

K.  J, — ^Westhall  v.  New  Jersey 
Cent.  R.  Co.,  79  H.  J.  L.  87,  74  A  297. 

N.  C.' — Smith  V.  North  Carolina  R. 
Co.,  64  N.  C.  235. 

Pa. — Jacobs  v.  New  Jersey  Cent.  R. 
Co..  208  Pa.  536,  57  A  982  [aft  19  Pa. 
Super.  IS];  Hay  v.  Lehigh  Valley  R. 
Co.,  17  Pa.  DlsE.  942. 

S.  C. — Harrts  v.  Southern  R.  Co.. 
100  S.  C.  469,  85  SB  168. 

Wis. — Qteason  v.  Goodrich  Transp. 
Co.,  32  Wis.  85,  14  AmR  716. 

Eng. — Casswell  Cheshire  Lines 
Committee,  [1907]  2  K.  B.  499. 

B.  C. — Wensky  v.  Canadian  Dev. 
Co.,  8  B.  C.  190. 

"It  is  undoubtedly  competent  for 
carriers  of  passengers,  by  specific 
regulations,  distinctly  brought  to  the 
knowledge  of  the  passenger,  which 
are  reasonable  in  their  character  and 
not  Inconsistent  with  any  statute  or 
their  duties  to  the  public,  to  protect 
themselves  against  liability,  as  in- 
surers, for  baggage  exceeding  a  flxed 
amount  in  value,  except  upon  addi- 
tional compensation,  proportioned  to 


the  risk."  New  York  Cent.,  etc.,  R. 
Co,  v.  Fraloff.  100  U.  3.  24,  27.  25  L, 
ed.  531  [quot  Saunders  v.  Southern 
R.  Co..  128  Fed.  16,  20.  62  CCA  523]. 

M.  Kansas  City,  etc.,  R.  Co.  v. 
Rodebaugh,  38  Kan.  46,  16  P  899,  6 
AmSR  715  and  note:  LJmburger  v. 
Westcott,  49  Barb.  (N.  T.)  283; 

I.  Zetler  v.  Tonopah,  etc..  R.  Co., 
37  Nev.  4S6.  143  P  119,  35  Nev.  381, 
129  P  299,  LRA1916A  1270. 

a.    See  infra  U  1581,  1582. 

3.  Robinson  v.  New  York  Cent., 
etc.,  R.  Co.,  145  App.  I>lv.  891,  129 
NYS  1030  [aff  203  N.  Y.  627  mem, 
97  NE  1116  meml. 

[a]  Xn  irew  xork  (1)  under  the 
Public  Service  Commissions  Law 
S  38,  providing  that  a  carrier  shall 
be  liahle  for  a  loss  or  Injury  to 
property  carried  as  baggage  up  to 
the  full  value  and  regaraless  of  the 
character  thereof,  but  that  the  value 
In  excess  of  one  hundred  and  fifty 
dollars  shall  be  stated  on  delivery 
to  the  carrier  which  may  then  make 
a  reasonable  charge  for  the  assump- 
tion of  such  liability  in  excess  of 
one  hundred  and  fifty  dollars,  the 
provision  as  to  stating  value  is  for 
the  carrier's  beneht  and  may  be 
waived  by  it.  Robinson  v.  New 
York  Cent.,  etc..  R.  Co.,  145  App.  PI  v. 
391.  129  NYS  1030  [aft  203  N.  ^.  627 
mem.  97  NE  1116  mem];  Meister  v. 
Woolverton.  140  App.  Dlv.  926.  126 
NYS  439;  Daxey  v.  New  York  Cent., 
etc.,  R.  Co.,  150  NYS  58.  (2)  And 
accordingly,  where  the  passenger 
does  not  state  any  excess  value  and 
the  carrier  makes  no  Inquiry  In  re- 
gard thereto,  the  passenger's  re- 
covery ts  not  limited  to  one  hundred 
and  fifty  dollars.  Clarke  v.  New 
York  Cent.,  etc.,  R.  Co.,  157  App.  Dlv, 
194.  141  NYS  966  [aff  215  N.  Y.  649 
mem.  109  NE  1070  mem];  Robinson 
v.  New  York  Cent.,  etc.,  R.  Co.,  145 
App.  Dlv.  391.  129  NYS  10.10  [aff 
203  N.  Y.  627  mem.  97  NE  1116 
mem] ;  Meister  v.  Woolverton,  HO 
ApD.  Dlv.  926  mem.  125  NYS  439 
[alt  67  Misc.  167,  181  NYS  606] 
(carrier  liable  for  full  loss):  Baum 
V.  Long  Island  R.  Co.,  58  Misc.  34, 
108  NYS  1113;  Dazey  v.  New  York 
Cent.,  etc.,  R.  Co.,  150  NYS  68.  But 
see  Richardson  v,  Woolverton.  117 
NYS  908  (under  L.  [1907]  C  429  !  3?). 
(3)  Where  no  Inquiry  Is  made  by 
the  carrier  as  to  the  value  of  the 
contents  of  a  trunk  at  Its  delivery 
for  transportation,  the  limitation  of 
damage  contained  in  the  published 
rates  does  not  limit  the  damages 
caused  by  delay  in  delivery.  Bridge 
V.  New  York  Cent.,  etc..  R.  Co.,  88 
Misc.  35.  150  NYS  146. 

4.  Bachman  v.  Clyde  SS.  Co.,  162 
Fed.  403.  81  CCA  529;  Southern  R. 
Co.  V.  Dlnklns.  etc..  Hardware  Co., 
139  Ga.  332.  77  SE  147.  43  LRANS 
806:  Chicago,  etc..  R.  Co.  v.  Conklln, 
32  kan.  66,  8  P  762;  Olasco  v.  New 
York  Cent.  R.  Co.,  86  Barb.  (N.  T.) 
567. 

[al    Awthorl^     of  aff»t^(l) 

Where  a  railroad  company  gives  a 
hotel  the  privilege  of  checking  bag- 
gage of  guests  from  the  hotel  In- 
stead of  at  the  railroad  station,  and 


for  this  purpose  the  hotel  company 
Intrusts  such  duty  to  the  head  por- 
ter, the  latter  has  no  authority  to 
make  any  representation  to  a  guest 
whose  trunk  he  checks  which  will 
change  the  carrier's  limited  liability 
for  damage  to  the  passenger's  bag- 
gage, as  provided  In  the.  passenger  s 
contract  ticket.  Bachman  v.  Clyde 
SS.  Co..  152  Fed.  403,  81  CCA  G29. 
(2)  A  station  agent  who  customarily 
receives  and  checks  baggage  has  no 
Implied  right  to  receive  and  check 
baggage  of  the  holder  of  a  mileage 
tlcicet  In  opposition  to  the  written 
contract  expressed  In  the  ticket. 
Southern  R.  Co.  v.  Dinklns,  etc.. 
Hardware  Co.,  139  Oa.  832,  77  SE 
147.  43  LRANS  806. 

[b]  ni»  onstom  of  other  ogeats 
of  a  carrier  In  checking  baggage, 
contrary  to  the  provisions  of  the  con- 
tract in  the  ticket,  does  not  waive 
the  contract,  where  the  custom  is 
not  known  to  the  ofnclals  of  the 
carrier.  Southern  R.  Co.  v,  Dlnklna. 
etc.,  Hardware  Co..  139  Ga.  833,  77 
SE  147.  43  LRANS  806. 

8.  Joy  v.  Lee,  166  Mo.  A.  526,  149 
SW  328;  Runyan  v.  New  Jersey  Cent. 
R.  Co.,  61  N.  J.  L,  637,  41  A  367,  68 
AmSR  711,  43  LRA  284:  Hasbrouck  v. 
New  York  Cent.,  etc.,  R.  Co.,  202  N. 
Y,  363.  95  NE  808.  86  LRANS  637, 
AnnCasl912D  fl&O  [alt  187  App.  l>iv. 
532,  122  NYS  123  {aff  64  Misc.  47S, 
118  NYS  735)]. 

[a]  Thus  a  provision  In  a  pas- 
senger's ticket  that  the  company  as- 
sumes no  risk  on  baggage  except 
for  wearing  apparel  and  limits  its 
responsibility  to  one  hundred  dollars 
in  value,  and  that  all  baggage  ex- 
ceeding that  value  is  at  the  owner's 
risk,  unless  taken  by  a  special  con- 
tract, applies  only  to  baggage  that  is 
regularly  checked,  and  not  to  hand 
baggage  retained  in  the  possession  of 
the  passenger,  except  temporarily 
while  getting  on  and  off  trains.  Has- 
brouck V.  New  York  Cent.,  etc..  R, 
Co.,  202  N.  Y.  363.  95  NB  808,  36 
LRANS  537,  AnnCasl912D  1150  [aff 
137  App.  Div.  532,  122  NYS  123  (aff 
64  Misc,  478.  118  NYS  735)]. 

UahlUty  whMM  pMMMigw  sretaliui 
onstote  genwallr  see  supra  3  1&74. 

6.  Runyan  v.  New  Jersey  Cent. 
R.  Co..  61  N.  J.  L.  537.  41  A  867.  68 
AmSR  711.  43  LRA  2S4. 

7.  U.  S. — Saunders  v.  Southern  R 
Co,.  128  Fed.  16,  62  CCA  523. 

Ala. — Mobile,  etc.,  R.  Co,  v.  Hop- 
kins. 41  Ala.  486,  94  AmD  607. 

Ind. — Indianapolis,  etc..  R.  Co.  v. 
Cox.  29  Ind.  360.  95  AmD  640;  Louis- 
ville, etc.,  R.  Co.  V.  Nicholal,  4  Ind. 
A.  119,  30  NE  424. 

Me. — Sager  v,  Portsmouth,  etc.,  R. 
Co..  31  Me.  228.  60  AmD  €69. 

Mass. — Squire  v.  New  York  CTent. 
R.  Co..  98  Mass.  2S9.  93  AmD  162. 

Nev. — ^Zetler  v.  Tonopah,  etc.,  R 
Co..  37  Nev.  488,  148  P  uS.  35  Nev. 
881.  129  P  299,  LRA1916A  1270. 

N.  C. — Cooper  v.  Norfolk  Southern 
R.  Co..  161  N.  C.  400,  77  SE  339; 
Thomas  v.  Southern  R.  Co.,  131  N. 
C.  690.  42  SE  9S4;  Smith  v.  North 
Carolina  R.  Co.,  64  N.  C.  235. 

Or^ — ^Wella  v.  JElreat  Northern  R. 
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effect  prescribed  statute.^  And  notwithstanding 
the  ticket  or  special  contract,  or  the  statute,  con- 
tains a  limitation  against  liability  exceeding  a  cer- 
tain amount  or  value,  the  carrier  is  nevertheless 
liable  if  the  proximate  canse  of  the  loss  is  its  negli- 
gence* In  New  York,  however,  a  carrier  may  by 
express  stipulation  limit  or  exempt  itself  from  lia- 
bility for  the  loss  of  goods  occurring  even  from  the 
ncgl^nce  of  its  agen&  or  servants ;  but  a  contract 
is  not  to  be  deemed  to  include  a  carrier's  own  neg- 
ligence by  any  general  words,  not  onlesa  it  in 
clear  and  explicit  form  embraces  such  ne^igence,^^ 
and  a  clause  simply  releasii^  a  carrier  from  lia- 
bility for  loss  of  goods  will  not  include  a  ease 
of  its  own  negligence  unless  such  exemption  is  ex- 
pressly and  plainly  stated;"  but  a  clause  in  consid- 
eration of  reduced  rates,  properly  and  reasonably 
limiting  the  liability  of  a  carrier  to  a  specified 
valuation  of  the  goods  received  by  it,  will  inelade 
a  case  of  loss  or  damage  arising  from  its  own  negli- 


CO.,  69  Or.  165.  114  P  92,  116  P 
1070,  34  L.RANS  81S,  826  and  note. 

Pa. — Camden,  etc.,  R.  Co.  v.  Bal- 
dauf.  16  Pa.  67,  56  AmD  481;  Laing 
V.  Colder,  8  Pa.  479.  49  AtnD  633; 
Blnerham  v.  Rogers,  6  Watts  &  S. 
495,  40  AmD  681;  Beckman  v.  Shouse, 
5  Rawle  179,  86  AmD  668. 

8.  C— Swindler  v.  Hllllard,  31  S. 
C.  L.  286.  46  AmD  732. 

Tenn.— Coward  v.  Ekist  Tennessee, 
etc^  R.  Co.,  16  Lea  225.  57  AmR  226. 

Tex. — International,  etc..  R  Co.  v. 
Foltz,  3  Tex.  Civ.  A.  644,  22  SW  541. 

See  also  supra  If  195-206. 

8.  See  Btatutorv  provisions.  And 
see  Baack,  etc..  Millfnery  Co.  v.  Ohi- 
atgo,  etc.,  R.  Co..  177  Mo.  A.  282,  164 
SW  175  (construJnff  Rev.  St.  [1909] 
I  8236):  Robert  v.  ChlcaKO,  etc..  .R. 
Co..  148  Mo.  A.  96,  127  SW  92B  (con- 
struing Cal.  Civ.  Code  |  2175);  Chesa- 

?eake,  etc.,  R.  Co.  v.  Beasley,  104  Va. 
88,  62  SE  G66.  3  LRANS  183  (hold- 
ing that  Code  [1887]  S  1296  [Code 
(1904)  I  1294  subs  25]  providing 
that  no  agreement  by  a  carrier  for 
"exemption"  from  liability  for  In- 
Jury  or  loss  occasioned  by  Its  own 
neglect  ahall  be  valid,  not  only  pro- 
hibits the  making  of  contracts  ex- 
empting the  carrier  from  liability, 
but  also  prohibits  the  making  of 
contracts  limiting  liability). 

8.  Ind. — Indianapolis,  etc.,  R.  Co. 
v.  Cox.  29  Ind.  360,  95  AmD  640: 
Louisville,  etc.,  R.  Co.  v.  Nlcholal,  i 
Ind.  A.  119,  80  NE  424,  51  AmSR  206. 

Mo. — Baack,  etc..  Millinery  Co.  v. 
Chicago,  etc.,  R.  Co.,  177  Mo.  A.  282, 
164  SW  175  (under  Rev.  St.  [1909] 
I  3236,  ItmlUn^  liability  for  sample 
baggage). 

Nev. — Zetler  v.  Tonopah,  etc..  R. 
Co.,  3B  Nev.  381,  129  P  299.  LRA 
1916A  1270.  37  Nev.  486,  148  P  119. 

N,  T. — rMartin  v.  New  Jersey  Cent. 
R.  Co..  121  App.  Dlv.  652,  106  NTS 
226. 

N.  C. — Cooper  v.  Norfolk  Southern 
R.  Co.,  161  N.  C.  400,  77  SE  839. 

Or. — Wells  v.  Oreat  Northern  R. 
Co..  69  Or.  165,  114  P  92,  116  P  1070, 
34  LRANS  818.  825. 

Utah. — Homer  v.  Oregon  Short 
Line  R.  Co..  42  Utah  15,  128  P  522. 

[a]  Statntea. — ( l>  A  statute  au- 
thorizing a  carrier  to  limit  its  lia- 
bility for  loss  of  baggage,  unless 
the  passenger  by  way  of  Insurance 
pays  therefor,  docs  not  apply  to 
cases  of  npgllsence  resulting  in  the 
loss  of  a  passenger's  baggage.  Mar- 
tin V.  New  Jersey  Cent.  R.  Co..  121 
App.  Dlv.  652,  106  NYS  226.  (2)  A 
statute  permitting  a  common  carrier, 
by  posting  a  general  notice,  to  limit 
its  liability  for  loss  of  a  passenger's 
baggage  to  a  certain  amount  per 
one  hundred  pounds,  unless  the  pas- 
senger pays  money  to  the  company 
"by  way  of  Insurance"  for  the  as- 
sumption of  additional  responsibility, 
does  not  apply  to  the  loss  of  a  pas- 


senger'a  trunk  by  theft  from  the 
company  at  the  station  of  departure 
before  the  passenger  has  had  an  op- 
portunity to  check  it,  the  gist  of  the 
passenger's  action  being  negligence. 
Williams  v.  New  Jersey  Cent.  R.  Co.. 
93  App.  Dlv.  682.  88  NYS  434  [aff 
182  VT  T.  618  mem,  76  NE  1116 
mem]. 

[bj    Delivery  to  wrong-  pwson. — 

The  delivery  of  a  passenger's  bag- 
gage, at  the  carrier  8  baggage  room, 
to  a  person  not  entitled  to  receive  it, 
is  such  negligence  as  makes  the  com- 
pany liable,  notwithstanding  a  con- 
tract limiting  its  llablity  to  a  Axed 
value.  Zetler  v.  Tonopah,  etc.,  R. 
Co.,  36  Nev.  381,  129  P  299.  LRA 
1916A  1270.  37  Nev.  486,  143  P  119. 

10.  Prentice  v.  Decker,  49  Barb. 
(N.  Y.)  21;  Weinberg  v.  National  SS. 
Co..  57  N.  Y.  Super.  586,  8  NTS  195. 

11.  Welnborg  v.  National  SS.  Co., 
57  N.  Y.  Super.  686,  8  NTS  196;  Cam- 
den, etc..  R.,  etc.,  Co.  v.  Burke,  13 
Wend.  (N.  YJ  611,  28  AmD  488. 

[a]  A  nonce  la  tbe  luiua  form, 
'that  all  baggage  is  at  the  risk  of 
the  owners  .     excuses  them 

from  losses  happening  by  theft  or 
robbery.  In  addition  to  the  exemp- 
tions from  responsibility  as  common 
carriers,  but  not  from  losses  arising 
from  actual  negligence,  or  from  the 
Insufficiency  of  tnelr  machinery  or 
vehicles."  Camden,  etc.,  R.,  etc.,  Co. 
v.  Burke,  13  Wend.  (N.  T.)  811.  629, 
28  AmD  488. 

12.  Gardiner  v.  New  York  Cent., 
etc..  R.  Co..  201  N.  Y.  387,  94  NE 
876.  34  LRANS  826,  AnnC;asl912B 
281  [aff  139  App.  Dlv.  17,  123  NYS 
865]. 

13.  Gardiner  v.  New  York  Cent., 
etc.,  R.  Co.,  201  N.  Y.  387,  94  NE 
876.  34  LRANS  826.  ■AnnCasl912B 
281  [air  139  App.  Dlv.  17,  123  NYS 
865]:  Tewes  v.  North  German  Lloyd 
SS.  Co.,  186  N.  Y.  151,  78  NE  864.  8 
LRANS  199  and  note,  9  AnnOas  909 
[rev  104  App.  Div.  619  mem,  98  NTS 
1149  mem  (aff  42  Misc.  148,-86  NTS 
994)]. 

14.  Mobile,  etc..  R.  Co.  v.  Hop- 
kins, 41  Ala.  486,  94  AmD  607. 

16.  Holly  V.  Southern  R.  Co.,  119 
Ga.  767,  47  SE  188;  Hutto  v.  South- 
ern R.  Co..  75  S.  C.  295,  66  SE  445. 

[a]  Willful  mlsooiidiiot.< — Where 
plalntllT  was  traveling  on  a  pass 
under  an  agreement  thereon  that  the 
railroad  company  should  not  be 
liable  for  damage  to  property  of 
such  person  by  negligence  of  its 
agents  or  otherwise,  such  person 
could  not  recover  for  loss  of  bag- 
gage, except  for  willful  misconduct. 
Hutto  v.  Southern  R.  Co.,  75  S.  C. 
295,  66  SE  445. 

16.  Carr  v,  Lancashire,  etc.,  R. 
Co.,  7  Exch.  707.  156  Reprint  1133; 
Morvllle  v.  Great  Northern  R,  Co., 
16  Jur.  628;  (^ippendale  v.  Lanca- 
shire,   etc..    R.    Co.,    15    Jur.  1106; 


genoe  without  express  mention  thereof.^" 

limitation  in  pass.  It  has  been  held  that  the 
fact  that  the  passenger  is  using  a  free  pass,  which 
contains  the  limitation,  does  not  alter  the  rule 
against  limiting  liability  for  nes^ligence,"  but  there 
are  cases  holding  the  contrary.*^ 

The  rule  in  England  and  Oanada  at  one  time  was 
that  a  carrier  had  a  right  to  stipulate  against  lia- 
bility for  the  loss  of  a  passenger's  ba^age  resalt- 
in^  from  any  cause  whatever;"  but  that  rule  has 
been  changed  by  the  Railway  and  Canal  Traffic  Act 
which  forbids  a  common  carrier  of  goods  to  stipu- 
late agunst  liability  for  losses  resulting  from  its 
own  negligence,  and  this  act  has  been  construed  as 
embracing  a  carrier  of  ba^iage.^' 

[$  1582]  d.  Limitation  Hnst  Be  hy  Special  Con- 
tract or  Kotice  to  Passenger.  As  has  been  suggested 
heretofore,  the  carrier  can  restrict  its  common-law 
liability  only  by  a  special  contract  with  the  pas- 
senger, or  by  a  notice  or  regulation  brov^t  to 

Peninsular,  etc..  Steam  Nav.  Co.  v. 
Shand,  3  Moore  P.  C.  N.  S.  272,  16 
Reprint  103;  Dixon  v.  Richelieu  Nav. 
Co..  IS  Ont  A.  64?  [aff  18  Can.  S.  C. 
704]. 

[a]  "At  owners  rlak.** — ^Where 
plaintiff,  a  commercial  traveler  for 
a  Jewelry  firm,  took  passage  on  de- 
fendant company's  road  from  Mon- 
treal to  Toronto,  having  a  ticket 
issued  on  this  condition,  "With  an 
allowance  of  three  hundred  pounds 
of  baggage  free,  but  thla  baggage  to 
be  at  the  owner's  risk  against  all 
casualties,"  although  bis  trunks  con- 
tained merchandise  only,  they  were 
accepted  by  defendant  as  baggage 
with  full  knowledge  of  the  fact. 
The  trunks  having  been  lost  by  de- 
fendant's negligence,  it  was  held 
that  there  could  be  no  recovery;  that 
the  stipulation  was  valid,  and  re- 
leased defendant  from  all  liability 
whatsoever.  Dixon  v.  Richelieu  Nav. 
Co.,  16  Ont.  A.  647,  6S2  Caff  18  Can. 
S.  C.  7041. 

17.  Cohen  v.  South  Eastern  R.  Co.. 
2  Ex.  D.  253;  Martin  V.  Great  In- 
dian Peninsular  R.  Co.,  L.  R.  8 
Exch.  9. 

[a]  Section  7  of  tb*  Sallway  ud 
Oamu    Tt»Ma    Act    pXDVldedt  <l) 

"Evenr  each  Company  aa  aforesaid 
Shalt  be  liable  for  the  Iioss  of  or  for 
InJUTV  done  to  any  Horses,  Cattle, 
or  other  Animals,  or  to  any  Artlclea, 
Goods,  or  Things,  In  the  receivinir, 
forwarding,  or  delivering  thereof, 
occasioned  by  the  Neglect  or  De- 
fault of  such  Company  or  its  Serv- 
ants, notwithstanding  any  Notice. 
Condition,  or  Declaration  made  and 
given  by  such  Company  contrary 
thereto,  or  in  any  wise  limiting  such 
liability."  In  construing  this  sec- 
tion Melllsh,  L.  J.,  said:  "It  seems 
to  me  that  passengers'  luggage  comes 
within  the  plain  woi-ds  or  that  sec- 
tion. .  .  .  And  it  not  only  comes 
within  the  words,  but  it  comes 
within  the  mischief  which  the  Act 
contemplated;  because,  it  is  obvious 
that  if  the  company  choose  to  Insert 
at  the  back  of  their  ticket  some 
regulation  that  they  will  not  be  an- 
swerable for  the  loss  of  passengers' 
luggage  by  themselves  or  their 
agents.  It  comes  within  the  mischief 
which  the  Act  contemplated.  The 
passenger  has  no  remedy,  unless  he 
gives  up  his  journey  altogether;  he 
has  no  choice."  It  was  accordingly 
so  held  by  the  entire  court,  Brett,  J. 
A.,  in  his  opinion,  saying  that  the 
case  of  Stewart  v.  London,  etc.  R. 
Co.,  3  H.  &  C.  135,  169  Reprint  479. 
should  be  overruled.  Cohen  v. 
South  Eastern  R.  Co.,  2  Ex.  D.  253, 
259.  <2>  Under  such  statute  a  rail- 
road company  is  not  exempt  from  lia- 
bility for  loss  of  a  commercial  trav- 
eler's samples  In  the  absence  of  a 
special  contract  to  that  effect.  Wil- 


ber. 
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the  passenger's  knowledge,  and  assented  to  or 
accepted  by  him,  expressly  or  impliedly."  Thus 
the  ordinary  passenger  ticket  does  not  purport 
to  set  forth  the  terms  of  the  contract  between  the 
passenger  and  the  ■earner,  and  is  merely  evidence 
of  the  right  to  transportation;^*  and  stipulations 
limiting  the  carrier's  liability  as  to  bag^^e,  em- 
bodied in,  or  printed  on  the  back  of,  such  a 
ticket  are  not  prima  facie  binding  on  the  passen- 
ger, and  to  constitute  limitations  of  the  carrier's 
liability,  such  stipulations  must  be  shown  to  have 
.been  known  to,  and  accepted  by,  him.^    And  the 


same  rule  applies  to  limitations  printed  on  ba^age 
cheeks  or  receipts ,  for  where  a  passenger  receives  a 
check  or  a  receipt  for  his  ba^age,  which  he  has  a 
right  to  regard  as  merely  a  voucher  to  enable  him 
to  follow  and  identify  such  baggage,  unless  notice 
is  given  to  him  that  it  embodies  a  special  contract, 
he  is  not,  as  a  matter  of  law,  bound  by  its  terms." 
A  ticket,  however,  which  purports  to  set  out  the 
terms  of  the  transportation  of  the  passenger  and 
his  baggage  will  be  deemed  a  contract,  and  the  pas- 
senger will  be  bound  by  valid  limitations  of  liability 
as  to  baggage  plainly  incorporated  therein,  the  pre- 


kinson  v.  Lancashire,  etc.,  R-  Co., 
[1907]  2  K.  B.  222. 

18.  U.  S. — Saunders  v.  Southern 
R.  Co..  128  Fed.  16,  62  CCA  523. 

Ind. — Indianapolis,  etc.,  R.  Co.  v. 
Cox,  29  Ind.  360,  95  AmD  640. 

Mass. — Hooker  v.  Beaton,  etc.,  R. 
Co.,  209  Mass.  598,  95  NE  945,  Ann 
Ca8l912B  669  [rev  on  other  grounds 
233  U.  S.  97.  34  SCt  526.  sf  L.  ed. 
868,  LRA1915B  450.  AnnCasl915D 
6931. 

Mich. — <;rowIey  BroA.  v.  Grand 
Trunk  R.  Co.,  186  Hlch.  482,  162  NW 
215. 

Mo. — Drocinski  v.  Hamburg- 
American  Line,  19S  Mo.  A.  60.  181 
SW  1164. 

Mont. — Rose  v.  Northern  Pac.  R. 
Co.,  36  Mont.  70,  88  P  7C7,  119  Am 
SR  SS«. 

S.  C— Black  v.  Atlantic  Coast  Line 
R.  Co.,  82  S.  C.  478,  «4  SE  418. 

[a]  VnOer  tlw  eoBUum  law  a  car- 
rier can  limit  llabllfty  for  loss  of 
banave  only  by  express  contract 
witn  the  passenger,  or  by  his  assent 
to  a  known  regulation.  Hooker  v. 
Boston,  etc..  R.  R.  Co.,  209  Mass.  608, 
96  NE  946.  AnnCaBl912B  669  [rev 
on  otber  sroundB  231  U.  8.  97,  34  SCt 
SZ6,  68  L.  ed.  888,  LRA1916B  iBO, 
AnnCasl915D  698]. 

[b]  Aetui  knowteOffa  must  be 
had  oy  the  passenger  of  the  terms 
of  the  special  contract,  "as  such 
knowledge  will  not  be  Implied. 
Saunders  V.  Southern  R.  Co.,  128 
Fed.  15.  20,  62  CCA  623  (where  the 
court  said:  "When  a  carrier  desires 
to  limit  its  common-law  responsibil- 
ity there  is  nothing  unreasonable  in 
requiring  that  the  extent  of  the  ex- 
oneration shall  be  plainly  declared, 
and  brought  to  the  attention  of  its 
customer  In  such  way  as  to  afford 
opportunity  for  acceptance  or  rejec- 
tfon"). 

19.  See  supra  f  1117. 

ao.  U.  S. — The  Majestic.  166  U.  S. 
375,  17  SCt  597,  41  L.  ed.  1039;  Smith 
v.  North  German  Lloyd  SS.  Co.,  151 
Fed.  222.  80  CCA  574;  New  Jersey 
Cent.  R.  Co.  v.  ^iegand.  79  Fed.  991. 
26  CCA  681:  Maurltz  v.  New  York, 
etc.,  R.  Co.,  23  Fed.  765. 

Ga. — Southern  R.  Co.  v.  DInklna, 
etc..  Hardware  Co.,  139  Ga.  332.  77 
SE  147.  43  LRANS  806. 

Kan. — Kansas  City,  etc.  R.  Co.  v. 
Rodebaugh,  38  Kan.  45.  15  P  899.  5 
AmSR  715. 

Mass. — Malone  v.  Boston,  etc..  R. 
Corp.,  12  Gray  ?88.  74  AmD  598; 
Brown  v.  Eastern  R.  Co.,  11  Cush. 
87. 

Mo. — Drosilnski  v.  Hamburg-Amer- 
ican Line.  193  Mo.  A  60.  181  SW 
1164;  Burnes  v.  Chicago,  etc.,  R  Co.. 
167  Mo.  A.  62.  150  SW  1100;  Aiken 
V.  Wabash  R.  Co..  80  Mo.  A.  8. 

N,  Y. — Hutchins  v.  Pennsylvania 
R.  Co..  181  N.  Y.  186.  73  NE  972.  106 
AmSR  637;  Rawson  v.  Pennsylvania 
B.  Co.,  48  N.  Y.  212.  8  AmR  543;  Mar- 
tin V.  New  Jeraey  Cent.  R.  Co.,  121 
App.  Div.  552,  106  NYS  226;  Lecho- 
wltzer  V.  Hamburg  American  Packet, 
Co.,  6  Misc.  536,  27  NYS  140;  Cam-' 
den,  etc..  R,  etc.,  Co.  v.  Belknap.  21 
Wend.  854;  Cole  v.  Goodwin.  19 
Wend.  251,  32  AmD  470  and  note; 
Hollfster  v.  Nowlen,  19  Wend.  234. 
32  AmD  465. 

Oh. — Baltimore,  etc.  R-  Co.  v. 
Campbell.  36  Oh.  St.  647.  88  AmR 
017. 

Pa.— Vemer  v.   Sweltzer,   S3  Pa. 


208;  Camden,  etc..  R.  Co.  v.  Baidauf. 
16  Pa.  67.  55  AmD  481;  Baker  v. 
North  Pennsylvania  R.  Co.,  5  Wkly 
NC  292. 

Vt.— Ranchau  v.  Rutland  R.  Co..  71 
Vt.  142,  43  A  11.  76  AmSR  761. 

Eng. — Richardson  v.  Rowntree. 
[18941  A.  C.  217. 

Can. — Bate  v.  Canadian  Pac  R. 
Co..  18  Can.  S.  C.  697  trev  16  Ont.  A. 
388], 

Ont. — ^Anderson  v.  Canadian  Pac. 
R.  Co.,  17  Ont.  747. 

[a]  niastratioiiB. — (1)  A  condi- 
tion in  a  railroad  ticket  restricting 
passengers  to  one  hundred  and  fifty 
pounds  of  baggage,  and  limiting  the 
company's  responsibility  to  one  dol- 
lar per  pound,  is  Ineffectual,  in  tne 
atwence  of  evidence  that  the  passen- 
ger's attention  was  called  thereto. 
Wiegand  v.  New  Jersey  Cent  R  Co., 
76  ^ed.  870  [atr  79  Fed.  991.  26  CCA 
681].  (2)  A  passenger  Is  not  tmund 
by  a  special  contract  contained  In 
his  ticket,  where  such  ticket  is  re- 
tained by  the  carrier's  agent  in 
charge  ox  the  train  and  not  delivered 
to  tne  passenger,  ho  being  entitled 
to  assume  that  no  limitations  on  the 
carrier's  common-law  liability  were 
Intended.  Burnes  v.  Chicago,  etc.,  R. 
Co.,  167  Ho.  A.  62,  160  SW  1100.  (3) 
Where  a  ticket  was  never  delivered  to 
plaintifT,  he  was  not  bound  by  the 
stipulations  therein,  Umltlnr  de- 
fendant's liability  for  loss  of  bag- 
gage to  £10,  but  was  entitled  to  the 
luU  value  of  the  property,  since 
plaintiff  was  not  bound  by  the  ticket 
unless  he  «aw,  and  had  an  oppor- 
tunity to  read,  it  Wamsley  v.  Atlas 
SS.  Co..  60  App.  Div.  199.  63  NYS 
761  [rev  on  other  grounds  168  N.  T. 
533,  61  NE  696.  85  AmSR  699].  (4) 
A  clause  printed  on  the  margin  of  a 
steamship  tlrket.  headed  "Notice", 
limiting  the  liability  of  the  vessel  or 
owners  to  one  hundred  dollars  for 
loss  of  the  passenger's  personal  ef- 
fects. Is  not  a  part  of  the  contract 
and  does  not  relieve  the  owners 
from  full  liability,  where  It  was  not 
read  by,  or  made  known  to.  the  pas- 
senger. Smith  v.  North  German 
Lloyd  SS.  Co.,  151  Fed.  222.  80  CCA 
574. 

[b]  A  mere  geiieral  limitation  aa 
to  value  in  a  ptinted  form  applicable 
to  the  baggage  of  all  passengers,  al- 
though signed  by  the  carrier  and 
the  passenger,  is  not  a  bona  fide 
agreement  but  an  arbitrary  pread- 
Justment  of  damages.  Southern  R. 
Co.  V.  Dinkins,  etc..  Hardware  Co.. 
139  Ga.  332,  77  SB  147,  48  LRANS 
806. 

[c]  Conditions  printed  on  tb* 
baok  of  a  passengers  ticket,  (1)  ex- 
empting the  carrier  from  liability 
for  loss  of.  or  damage  to.  baggage 
under  certain  circumstances  or  be- 
yond a  specified  amount,  are  not 
binding  on  the  passenger,  if  not 
signed  or  seen  by  him.  or  if  not  re- 
ferred to  )n  the  contract  on  the  face 
of  the  ticket,  or  otherwise  brought 
to  hts  attention.  The  Majestic,  166 
U.  S.  375.  17  SCt  597.  41  L.  ed.  1039 
[rev  60  Fed.  624.  9  CCA  161.  23  LRA 
746  and  note] ;  Ma  lone  v.  Boston, 
etc.,  R.  Corp..  12  Gray  (Mass.)  388. 
74  AmD  698;  Brown  v.  Eastern  R. 
Co..  11  Cush.  (Mass.)  97,  101;  Aiken 
v.  Wabash  R.  Co.,  SO  Mo.  A.  8.  (2) 
A  notice  of  limitation,  "placed  on  the 
back  of  the  ticket  and  detached  from 
what  ordinarily  contains  all  tbat  Is 


material  to  the  passenger,  would  not 
raise  a  legal  presumption  that  the 
party  at  the  time  of  receiving  the 
ticket,  and  before  the  train  had  left 
the  station,  had  knowledge  of  the 
limitation  or  conditions  which  the 
carrier  had  attached  to  the  trans- 
portation of  the  baggage  of  the  pas- 
sengera  The  manner  adopted  by  the 
defendants  to  give  notice  of  such 
limitation  and  condltiona  falls  to 
furnish  that  cerUIn  Information  or 
knowledge  which  must  be'  brought 
home  to  the  passenger  to  exonerate 
the  carrier  from  the  full  common- 
law  liability  as  to  such  baggage,  and 
therefore  leaves  the  passenger  the 
right  to  recur  to  the  carrier  for  the 
dankages  be  may  sustain  in  the  loss 
of  his  basgage,  irrespective  of  the 
limitation."  Srown  v.  Eastern  R. 
Co.,  supra. 

[dl  MMfohudlw  IB  paeklng  owm. 
—Where  a  statute  authorizes  car- 
riers to  limit  their  liability  for  loss 
of  "goods,  merchandise  or  baggage" 
received  for  transportation  by  a 
noUce  "Inserted  in  the  bills  of  lad- 
ing or  receipts  given  for  such  goods 
or  merchandise  and  In  the  tickets 
delivered  to  passengers,"  a  carrier's 
liability  is  not  limited  thereunder 
with  respect  to  merchandise  of  a 
passenger  transported  In  a  packing 
case  without  extra  compensation, 
where  no  bill  of  lading  or  receipt  la 
given  therefor  except  the  passen- 
ger's ticket  which  limits  the  com- 
pany's liability  to  baggage  deflned 
as  wearing  apparel  only.  Salesby  v. 
New  Jersey.  Cent  R.  Co.,  99  App. 
Div.  163,  167.  90  NYS  1042  [afl  184 
N.  Y.  597  mem.  77  NE  1196  mem]. 

[e]  Vot  understanding  contract. — 
Where  a  passenger  pays  for  his 
passage  on  the  assurance  that  the 
company  will  be  liable  for  his  bag- 
gage, the  subsequent  delivery  to  him 
of  a  contract  limiting  the  carrier's 
liability  will  not  defeat  recovery  for 
the  loss  of  baggage,  where  the  pas- 
senger did  not  understand  the  lan- 
guage In  which  the  contract  was 
written  and  did  not  sign  It.  Dro- 
zlnskl  V.  Hamburg-American  Line. 
193  Mo.  A.  60,  181  SW  1164. 

21.  Cal.— Merrill  v.  Pacific  Trans- 
fer Co.,  131  Cal.  582,  63  P  915. 

Ind. — Indianapolis,  etc..  R.  Co.  v. 
Cox.  29  Ind.  360.  96  AmD  640. 

&Iaas. — Malone  v.  Boston,  etc..  R. 
Corp..  12  Gray  388,  74  AmD  6»8; 
Brown  v.  Eastern  R.  Co.,  11  Cush. 
97. 

N.  Y. — Madan  v.  Sherard,  73  N.  Y, 
329,  29  AmR  163  [aff  42  N.  Y.  Super. 
3531;  Blossom  v.  Dodd,  43  N.  Y.  264, 
3  AmR  701 ;  Morgan  v.  Wolverton, 
136  App.  Dlv.  351.  120  NYS  1008  [aff 
203  N.  Y.  52.  96  NE  354,  36  LRAlJs 
6407;  Strong  v.  Long  Island  R.  Co., 
91  App.  Dlv.  442.  86  NYS  911;  Gross- 
man V.  Dodd.  63  Hun  324.  17  NYS 
855  [aff  137  N.  Y.  699  mem,  33  NE 
642  mem];  Woodruff  v,  Sherrard.  9 
Hun  322;  Prentice  v.  Decker.  49 
Barb.  21;  Dazey  v.  New  York  Cent, 
etc..  R.  Co.,  150  NYS  68;  Malone  v. 
Metropolitan  Express  Co..  86  NYS 
1 039 :  PompllJ  v.  Manhattan  De- 
livery Co.,  84  NYS  230;  Engberman 
V.  North  German  Lloyd  SS.  Co..  84 
NYS  201. 

Oh. — Baltimore,  etc..  R.  Co.  v. 
Campbell.  36  Oh.  St.  647.  38  AmR 
617. 

Pa. — Doyle  v.  New  Jersey  Gent  P 
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sumption  being,  as  in  caae  of  a  bill  of  lading,'^  that 
the  person  accepting  it  does  so  with  knowledge  of 
its  contents  and  with  the  intention  to  be  bound 
thereby;"*  and  it  has  been  held  that  the  passenger 
is  chaigeable  with  notice,  and  boond  by  a  limitation 
in  the  ticket,  where  he  has  had  the  ticket  in  his 
possession  for  some  time,^*  or  where  the  stipulations 
are  printed  on  the  face  of  the  ticket  in  clear  and 


legible  type,"  or,  in  the  absence  of  fraud,  where  he 
has  signed  the  ticket,  presumably  after  having  read 
it  and  i^reed  to  its  conditions.  But  notice  of  the 
limitation  must  be  brought  home  to  the  passenger 
before  the  train  is  started,  and  while  he  has  an 
opportunity  to  leave  the  car  and  to,  remove  his 
bafflgage." 

General  public  notices  as  to  restrictions  of  the 


Va. — WHson  v.  Chesapeaka,  «tc.,  R. 
Co.,  21  Qratt.  (62  Va.)  6&4. 

Bnv. — Harris  v.  Great  Western  R. 
Co..  1  Q.  B.  -D.  515. 

Ont.— -Spencer  v.  Canadian  Pac,  R, 
Co.,  29  Ont,  L.  122,  13  DomLR  836; 
Lamont  v.  Canadian  Transfer  Co.,  19 
Ont.  L,.  291.  11  OntWR  968.  12  Ont 
WR  882.  13  OntWR  1181. 

Que.-~Conway  v.  Canadian  Trans- 
fer Co.,  40  Que.  Super.  89. 

[a]  XUnstratioita. — Where  an 
emigrant  standing  in  line  with  about 
forty  other  passengers,  all  of  them 
being  about  to  sail  on  a  steamship. 
Is  handed,  by  the  agent  of  the  car- 
rier, a  receipt  for  her  baggage,  bear- 
Ing  conditions  In  languages  which 
she  does  not  understand,  a  provision 
In  such  receipt  limiting  the  liability 
of  the  carrier  to  twenty-flve  dollars, 
unless  the  value  of  the  baggage  In 
excess  thereof  is  declared  on  the  is- 
sue of  the  receipt  or  before  delivery 
of  baggage.  Is  not  binding  on  the 
passenger.  Engberman  v.  North 
German  Lloyd  SS.  Co..  84  NTS  201. 
(2)  A  passenger  who  checks  his  bag- 
gage on  a  ticket  previously  pur- 
chased is  not  bound  by  a  condftlon 
printed  on  the  check,  but  not  on  the 
ticket,  limiting  the  liability  of  the 
carrier  in  case  of  loss,  where  such 
condition  was  not  brought  to  the 
notice  of  the  passenger,  and  the  cir- 
cumstances disclosed  no  assent, 
either  actual  or  constructive,  to  such 
condition  by  the  passenger.  Spencer 
V.  Canadian  Pac  R.  Co.,  29  Ont.  L.. 
122,  18  DomLR  836.  (8)  The  accept- 
ance from  a  carjier  of  a  receipt  on 
which  conditions  are  printed  limit- 
ing his  liability  creates  no  presump- 
tion of  knowledge  of  them  agralnst 
the  acceptor,  within  the  meaning  of 
Civ.  Code  art  1676,  which  limits  the 
operation  of  such  printed  notices  to 
those  who  have  knowledge  of  them. 
Conway  v.  Canadian  Transfer  Co.,  40 
Que.  Super.  89. 

[bl  matate^Under  a  statute 
which  declares  that  a  passenger  or 
consignor,  by  accepting  a  contract 
for  carriage,  with  Knowledge  of  its 
terms,  assents  to  any  limitation  of 
liability  stated  therein,  and  which 
declares  that  every  person  who 
has  notice  ox  circumstances  suf- 
ficient to  put  a  prudent  man  on  In- 
quiry has  constructive  notice,  where 
by  prosecuting  Inquiry  he  might 
have  learned  tnem.  where  a  receipt 
which  Itmttfl  the  carrier's  liability  la 
delivered  to  a  passenger  and  the  cir- 
cumstances are  such  that  a  prudent 
man  would  read  the  limitation  as  to 
liability,  then  he  has  notice  thereof, 
and  it  will  not  excuse  him  to  say 
that  he  did  not  read  the  notice  of 
limitation.  Merrill  v.  Pacific  Trans- 
fer Co.,  131  Cal.  582.  63  P  915  (con- 
struing Civ.  Code  j  2176). 

[c]  A  llxoltatloii  on  the  amoinit 
of  the  llaUUty  of  a  local  carrier  for 
loss  of  baggage,  contained  in  a  bag- 

?age  reccfpt  delivered  in  exchange 
or  a  baggage  check,  Is  not  binding 
on  the  owner  of  the  baggage,  where 
her  attention  was  not  called  to  it 
and  she  did  not  read  It.  Scofleld  v. 
M.ay.  62  Misc.  243.  114  NTS  787.  See 
also  supra  §  15S0. 

[d]  ChtoUnir  In  parcel  rooni.< — 
(1)  Where  a  person  having  a  railroad 
ticket  takes  a  dress  suit  case  and  a 
hat  box  to  the  parcel  room  of  the 
railroad  station,  and.  after  paying 
ten  cpnts  for  each  parcel,  receives 
therefor  two  parcel  checks  on  which 
there  is  printed  In  small  letters  a 
limitation  of  liability  of  the  com- 
pany to  the  amount  of  ten  dollars 


for   each   parcel,   and  no  notice  is 

f'lven  to  him  by  the  attendant  of  the 
Imitation  of  liability,  and  no  oppor- 
tunity Is  given  to  nlm  to  read  the 
writing  on  the  check  before  he  pays 
his  money,  and  no  questions  are  asked 
of  him  as  to  the  value  or  character 
of  the  articles  contained  in  the  pack- 
ages, the  passenger  will  not  be  bound 
by  the  limitation,  and  If  the  parcels 
are  lost  by  the  negligence  of  the 
company,  he  may  recover  their  full 
value.  Doyle  v.  New  Jersey  Cent.  R. 
Co.,  46  Pa.  Super.  216.  (2)  But  it 
has  been  held  that,  where  a  ticket 

fiven  for  such  baggage  has  on  the 
ace  of  it  a  plain  and  unequivocal 
reference  to  the  conditions  printed  on 
the  back,  such  as  conditions  limiting 
the  value  for  which  the  carrier  will 
be  liable,  the  passenger  taking  such 
ticket  Is  bound  by  such  conditions 
whether  he  has  made  himself  ac- 
quainted with  them  or  not.  Harris 
V.  Great  Western  R.  Co.,  1  Q.  B.  D. 
615;  Lyons  v.  Caledonian  R.  Co., 
[1909]  S.  C.  1185. 
29.  See  supra  182. 
33.  Mass. — Fonscca  v.  Cunard  S8. 
Co.,  153  Mass.  663,  27  N&  665,  25 
AmSR  660.  12  LRA  340. 

Mo. — Drozlnski  v.  Hamburg-Amer- 
ican Line,  193  Mo.  A.  «0.  ISI  8W 
1164;  Aiken  V.  Wabash  R.  Co..  80 
Mo.  A.  878. 

N,  T. — Steers  v.  Liverpool,  etc.,  SS. 
Co..  57  N.  T.  1.  16  AmR  458;  Wheeler 
v.  Oceanic  Steam  Nav.  Co..  73  Hun 
6.  25  NTS  678:  Harmorsteln  v. 
Pennsylvania  R.  Co.,  IS  Ulac.  82,  84 
NYS  97. 

Pa. — Jacobs  v.  New  Jersey  Cent.  R. 
Co..  19  Fa.  Super.  IS  [afl  208  Pa.  SSG. 

57  A  9821. 

Eng. — Henderson  v.  Stevenson. 
L.  R.  2  H.  L.  Sc.  470;  Pratt  v.  South 
Eastern  R.  Co..  [18»7]  1  6.  R  718; 
Burke  v.  South  Eastern  R.  Co.,  6 
C.  P,  D.  1. 

"Usually  the  acceptance  without 
protest  of  a  ticket  or  receipt  for 
properly  issued  by  a  carrier,  and  con- 
taining restrictions  of  the  latter's 
liability,  will  be  treated  as  an  assent 
by  the  owner  to  the  terms  of  the  re- 
ceipt or  .ticket.  It  is  not  necessary 
for  the  carrier  to  offer  the  property 
owner  the  option  between  the  two 
classes  of  contracts,  but  it  is  suffi- 
cient if  he  could  Imve  had  the  unre- 
stricted contract  had  he  demanded 
it."  Robert  V.  Chicago,  etc..  R.  Co.. 
148  Mo.  A.  96,  127  SW  925,  932. 

[a]  A  passenger  pnrchaslny  trans- 
portation at  »  redaoMt  faw  (1)  is 
chargeable  with  knowledge  of  such 
reduction,  and  that  the  ticket  is  a 
contract  for  transportation,  and  not 
a  mere  token  or  evidence  of  such  con- 
tract. Burnes  v.  Chicago,  etc.,  R. 
Co.,  167  Mo.  A.  62.  160  SW  1100.  (2) 
A  passenger  who  accepts  and  uses  an 
excursion  ticket  issued  at  a  reduced 
rate  Is  bound  by  a  declaration  printed 
on  the  ticket  as  follows:  "In  con- 
sideration of  the  reduced  rate  at 
which  this  ticket  i^  sold,  it  win  be 

f;ood  for  sjx  days.  Including  date  of 
ssue,  .  .  .  only  one  hundred  and 
fifty  pounds  of  baggage  allowed  each 
passenger.  Company's  liability  lim- 
ited to  one  dollar  per  pound  unless 
special  agreement  be  made."  Jacobs 
V.  New  Jersey  Cent.  R.  Co.,  19.  Pa. 
Super.  13  faff  208  Pa.  535.  57  A  9S2].. 

[bj  Where  a  passenger  fnlly  nn- 
derstands  a  clause  In  a  ticket  bought 
at  a  reduced  rate,  fixing  a  valuation 
on  bBKgage  and  limiting  the  car- 
rier's liability  to  such  amount,  which 
provision  Is  not  unreasonable  as  a 
matter  of  law.  the  provision  is  bind- 


ing, although  the  carrier  Axes  the 
valuation  without  negotiation  and 
without  express  tender  of  opportu- 
nity to  name  a  different  valuation, 
Gardiner  v.  New  York  Cent.,  etc..  R. 
Co..  201  N.  Y.  387.  94  NE  876,  34 
LRANS  826,  AnnCasl912B  281  [aff 
139  App.  Dlv.  17,  123  NYS  886,  and 
cert  140  App.  Dlv.  907  mem,  126  NYS 
1121  memj. 

34.  The  Kensington,  88  Fed.  331 
[mod  183  U.  S.  263.  22  SCt  102.  46 
L.  ed.  190]. 

26.  Aiken  v.  Wabash  R.  Co..  80 
Mo.  A.  8;  Mogllt  V.  New  Jersey  Cent. 
R.  Co.,  26  Pa.  Super.  104;  Ranchau  v. 
Rutland  R.  Co..  71  Vt.  142.  43  A  11. 
76  AmSR  761. 

fa]  Presunvtioib — (1)  A  railroad 
ticlcet  having  conditions  plainly 
written  on  its  face  as  a  part  of  it. 
limiting  the  carrier's  liability  in  case 
of  loss  of  baggage,  represents  the 
contract  of  transportation  between 
the  holder  and  the  carrier,  and  the 
same  presumption  obtains  ae  in  all 
other  contracts,  that  the  holder  read 
or  was  advised  of  its  conditions,  and 
assented  thereto.  Aiken  v.  Wabash 
R.  Co..  SO  Mo.  A.  8.  <2)  Where  a  pas- 
senger accepts  an  excursion  ticket  in 
the  form  of  a  paper  of  some  size, 
setting  forth  on  Its  face  clearly, 
prominently,  and  legibly  a  limitation 
of  the  carrier's  liability  as  to  bag- 
gage unless  special  agreement  Is 
made,  and  such  limitation  is  reason- 
able, the  passenger  Is  presumed  to 
have  read  the  ticket,  and  wilt  be 
bound  by  the  limitation.  Jacobs  v. 
New  Jersey  Cent.  R.  Co.,  208  Pa. 
636,  67  A  982.  (3)  But,  where  the 
purchaser  of  a  passenger  ticket  can 
neither  read  nor  write,  and  the  ticket 
was  not  read  to  him,  and  when  he 
purchased  It  he  did  not  know  the 
provisions  thereof,  his  assent  to  a 
provision  limiting  the  llabliity  of  the 
carrier  for  loss  of  baggage  to  a  stated 
amount  cannot  be  presumed.  Ran- 
chau V.  Rutland  R.  Co.,  71  Vt.  142, 
43  A  11.  76  AmSR  761. 

86.  Louisville,  etc.,  R.  Co.  v. 
Nlcholal,  4  Ind.  A.  119,  30  NE  424. 
51  AmSR  206;  Meade  v.  Missouri, 
etc.,  R.  Co..  183  Mo.  A,  3B3,  166  SW 
1116:  Rose  V.  Northern  Pac.  R.  Co.. 
35  Mont.  70.  88  P  767,  119  AmSR 
836;  Kast  v.  Philadelphia,  etc..  R. 
Co.,  28  Pa.  Super.  107. 

[al  KUeaffe  book. — Where  a  mile- 
age Dook  signed  by  the  person  to 
whom  It  was  issued  contained  a 
stipulation  that  the  right  to  travel 
did  not  carry  with  It  any  privilege 
for  the  transportation  of  merchan- 
dise or  goods  of  any  kind,  and  that 
no  claim  should  be  made  for  loss  or 
damage  to  baggage  except  for  the 
wearing  apparel  of  the  person  named 
on  the  ticket,  the  fact  that  the  stipu- 
lations were  printed  in  small  type 
and  partially  concealed  by  folded 
coupons  was  not  material.  It  ap- 
pearing that  they  were  followed 
by  the  words,  "I  have  purchased 
this  ticket  and  agree  to  use  it 
subject  to  above  conditions,"  which 
were  immediately  above  the  signa- 
ture. Kast  V.  Philadelphia,  etc..  R. 
Co.  28  Pa.  Super.  107. 

37.  U.  S.— Saunders  v.  Southern 
R,  Co..  128  Fed.  15.  62  CCA  623; 
Mauritz  v.  New  York,  etc.,  R.  Co., 
23  Fed.  765. 

1a. — Logan  v.  Pontchartraln  R. 
Co.,  11  Rob.  24,  43  AmD  199. 

Mass. — Malone  v.  Boston,  etc.,  R. 
Corp.,  12  Gray  388,  74  AmD  698: 
Brown  v.  Eastern  R.  Co..  11  Cush. 
97. 

N.  Y. — Rawson  v.  Pennsylvania  R. 
Co..  48  N.  Y.  212.  8  AmR  64S:  I,echo- 
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carrier's  common-law  liability  for  baggage  will  not 
be  binding  on  the  passenger,  even  though  known  to 
him,  unless  it  is  shown  that  he  either  expressly  or 
impliedly  assented  thereto,"  and  this  is  particularly 
true  where  the  passenger  has  no  knowledge  of  the 
notice." 

Kegnlations  filed  with  interstate  commerce  com- 
mission. Under  the  Interstate  Commerce  Act  car- 
riers must  include  in  the  schedule  of  rates  filed 
regulations  affecting  passenger's  baggage  and  the 
limitations  of  liability;*"  and  where  a  regulation 
limiting  liability  is  so  ^ed  it  is  binding  on  the  car- 
rier and  on  the  passenger,  although  such  passenger 

wltzer  V.  Hamburg  American  Pacltet 
COy  8  Misc.  213,  28  NYS  677. 

Tdnn. — Walker  v.  Skfpwlth,  Helps 
602,  38  AmD  161. 

vt. — Ranchau  v.  Rutland  R.  Co., 
71  Vt.  142.  43  A  11.  76  AmSR  7fll. 

Va. — Wilson  v.  Chesapeake,  ate, 
R.  Co.,  21  Gratt.  <62  Va.)  654. 

[a]  An  Indonamwit  moO*  Is.  vrtt- 
Ing'  OB  tli»  ttekvt  by  the  pMsaaffsr 
Is  not  enoug-h  where  It  Is  not  shown 
that  he  knew,  or  ought  reasonably  to 
have  known,  its  purport  In  time  to 
withdraw  from  the  contract  before 
his  train  started.  Wilson  v.  Chesa- 
peake, etc.,  R.  Co.,  21  Gratt.  (62 
Va.)  i64. 

38.  Iowa. — ^Weber  Co.  v.  Chicago, 
«tc.,  R.  Co.  118  Iowa  188,  84  NW 
1042. 

Mo. — Robert  v.  Chicago,  etc.,  R.  Co., 
148  Mo.  A.  96,  127  SW  926. 

K.  Y. — Macklin  v.  New  Jersey 
Steamboat  Co.,  7  AbbPrNS  22S;  Pow- 
ell V.  Myers,  26  Wend.  B91;  Clark  v. 
Faxton.  21  Wend.  163;  Cole  v.  Good- 
win, 19  Wend.  261,  32  AmD  470  and 
note;  Holllster  v,  Nowlen,  19  Wend. 
234.  32  AnfiD  466. 

Oh. — Jones  v.  Voorhees,  10  Oh. 
146. 

Wia. — aieason  v.  Goodrich  Transp. 
Co„  32  Wis.  86,  14  AmR  716. 

Eng. — Wilkinson  v.  Lancashire, 
etc..  R,  Co.,  [1907]  2  K.  B.  222. 

[a]  Bmuvoh  for  nil*«— Where  the 
notice  printed  on  large  sheets,  and 
conspicuously  posted  In  the  depots 
and  offices  of  the  stage  company, 
was  that  all  baggage  shipped  over 
that  line  would  be  at  the  passenger's 
risk,  the  court.  In  holding  that  this 
would  not  affect  the  passenger's 
rights  unless  shown  to  have  been 
brouc^t  to  his  notice,  said,  by  Bron- 
son,  J.:  "After  all  that  has  been  or 
can  be  said  In  defense  of  these  no- 
tices, whether  r^urded  either  as  a 
ground  for  presuming  fraud  or  Im- 
plying a  special  agreement,  It  Is  Im- 
possible to  disguise  the  fact  that 
they  are  a  mere  contrivance  to  avoid 
the  liability  which  the  law  has  at- 
tached to  the  employment  of  the  car- 
rier, .  .  .  The  doctrine  that  a  carrier 
may  limit  hla  responsibility  by  a 
notice,  was  wholly  unknown  to  the 
common  law  at  the  time  of  our  revo- 
lutlon.  It  has  never  been  received  In 
this,  nor,  so  far  as  I  have  observed, 
in  any  of  the  other  states. "  Holllster 
v.  Nowlen,  19  Wend.  (N.  T.)  234,  248, 
32  AmD  456, 

[b]  StatntoTT  pravlaton  against 
limitation  by  general  notice  see 
Robert  v.  Chicago,  etc..  R.  Co..  148 
Mo.  A.  96.  127  SW  926  (construing 
Cal.  Civ.  Code  5  2174). 

89.  Logan  v.  Pontchartraln  R.  Co., 
11  Rob.  (I^.)  24,  43  AmD  199:  Bean 
v.  Green,  12  Me.  422;  Camden,  etc.,  R. 
Co.  v.  Baldauf.  16  Pa.  67.  65  AmD 
481:  Willis  v.  European,  etc.,  R.  Co., 
13  N.  B.  167. 

[a]    XKernlatloiui  to  be  appzoved 

liy  certain  offlolal  ^Where  a  statute 

provides  that  railroad  commissioners 
might  make  "regulations  for  the 
san  coRstructton  and  working  of  the 
railways  under  their  charge  for  the 
transmission  of  goods  and  passen- 
gers thereon,"  but  that  such  regula- 
tions must  be  first  approved  by  the 
governor  In  council,  and  notice  Is 
posted  at  stations,  limiting  the  car- 
rier's liability,  but  the  limitation  has 
not  been  approved  by  the  governor  in 


has  no  knowledge  thereof;'*  and  this  rule  applies, 
although  the  carrier  does  not  inquire  as  to  the  value 
of  the  baggage.'"  The  effect  of  permitting  the  car- 
rier to  file  r^nlations  as  to  the  passenger's  baggage, 
which  limit  its  liability  except  on  payment  of 
specified  rates,  is  not  to  change  the  common-law 
rule  that  the  carrier  is  an  insurer  against  its  own 
negligence,  but  simply  that  the  oarrier  shi^l  obtain 
commensurate  compensation  for  the  responsibility 
assumed." 

1583]  e.  Construction  of  Special  Oontracts  or 
B^nilfttions;  What  Law  Oovems.  A  contract  or 
regidation  limiting  the  liability  of  the  earrier,  being 


council,  and  plaintiff  has  no  notice 
of  It  at  the  time  of  shipping  bag- 
gage over  the  road,   and  the  bag- 

f:aKe  Is  lost  en  route,  defendants  are 
lable  for  the  loss  as  common  car- 
riers. Willis  V,  European,  etc.,  R. 
Co.,  13  N.  B.  157,  169. 

[b]  In  Ven&aylTanla  (1)  a  carrier 
may  limit  its  responsibiUty  by  a 
general  notice,  yet  the  terms  of  the 
notice  must  be  clear  and  explicit, 
and  the  person  with  whom  the  car- 
rier deals  must  be  fully  Informed  of 
the  terms  and  the  effect  of  the 
notice,  and  the  limitation  Is  to  be 
confined  to  cases  of  special  contracts, 
express  or  Implied.  Camden,  etc.,  R. 
Co,  V.  Baldauf,  16  Pa.  67,  55  AmD 
481.  Compare  Whltesell  v.  Crane,  8 
Watts  &  S.  369,  373  (holding  that 
printed  conditions  ol^  a  line  of  public 
coaches  are  sufficiently  made  known 
to  the  passengers  by  being  pasted  up 
at  the  place  where  they  book  their 
names;  and  where  the  court  said:  "It 
is  their  business  to  take  notice  of 
regulations  which  are  sufflclently  no- 
torious by  being  published  there, 
without  requiring  the  bookkeeper  to 
repeat  to  each  that  luggage  is  at  the 
risk  of  the  owner.  They  are  bound 
at  all  events;  and  though  a  servant 
be  sent  to  the  office,  constructive 
notice  to  him  is  notice  to  his  prin- 
cipal"). (2)  A  general  notice  of^lim- 
Itatlon  of  liability  must  be  such  as 
amounts  to  actual  notice,  or  shown 
to  have  been  so  con^icuous  that  the 
party  sought  to  be  affected  by  It  could 
not  have  failed  to  discover  it  without 
gross  negligence.  Verner  v.  Swelt- 
ser,  32  Pa.  208.  (3)  "When  a  com- 
mon carrier  claims  an  exemption 
from  the  responsibility,  which  the 
rule  of  law  casts  upon  him,  on  the 

filea  of  special  notice,  it  is  not  afford- 
ng  him  a  hard  measure  of  Justice,  to 
require  that  not  only  the  notice  should 
be  brought  home  to  the  employer,  but 
also  that  the  terms  of  the  notice 
should  be  clear  and  explicit,  and  not 
liable  to  the  charge  of  ambiguity  or 
doubt."  Beckman  v.  Shouse,  a  Rawle 
178,  188,  28  AmD  663. 

TO.  Boston,  etc..  R.  Co.  v.  Hooker, 
233  U.  S.  97,  34  SCt  526,  68  L.  ed. 
,868,  LRA1915B  450,  AnnCasl915D 
693  and  note  [rev  209  Mass.  698.  96 
NE  946.  AnnCasl912B  669  and  note]. 

31.  U.  S. — Boston,  etc..  R.  Co.  v. 
Hooker,  233  U.  S.  97.  34  SCt  526.  58 
L.  ed.  868,  LRA1915B  460.  AnnCas 
19I5D  693  [rev  209  Mass.  69^,  96  NB 
945.   AnnCasl912B  6693. 

Minn. — Ford  v.  Chicago,  etc.,  R. 
Co.,  123  Minn.  87,  143  NW  249. 

N.  Y. — Barstow  V,  New  Torit.  etc., 
R.  Co..  158  App,  Dlv,  666,  14S  NTS 
983. 

S.  C. — Harris  v.  Southern  R.  Co., 
100  S.  C.  469.  86  SE  158. 

Tex. — Missouri,  etc.,  R.  Co.  v. 
Halley,  (Civ.  A.)  156  SW  1119. 

Compare  St.  Loula.  etc..  R.  Co.  v. 
Faulkner,  111  Ark.  430.  164  SW  763 
(holdlnK  that  the  failure  of  a  pas- 
senger In  checking  his  baggage  for 
an  Interstate  shipment  to  dTscIose 
Its  value  to  be  greater  than  one  hun- 
dred dollars,  according  to  a  tariff 
rule  of  the  carrier  on  file  with  the 
interstate  commerce  commission,  pro- 
viding that,  unless  a  greater  sum  Is 
disclosed  and  charges  paid  for  In- 
creased value,  the  baggage  shall  be 
deemed  and  agreed  to  he  not  In  ex- 
cess of  one  hundred  dollars  In  value. 


did  not  relieve  the  carrier  from  lia- 
bility for  the  loss  of  the  baggage 
in  excess  of  one  hundred  dollars, 
since,  as  the  passenger  had  no  ac- 
tual knowledge  of  the  rule,  and  as 
there  was  no  contract  for  limited  lia- 
bility, the  passenger  was  liable  tor 
the  charges  according  to  the  actual 
value  of  the  baggage,  and  the  car- 
rier for  the  actual  value  of  the  bag- 
gage). 

[a]  Sgfilcdenoy    of  sohednls. — A 

provision  in  a  tariff  schedule  that 
the  passenger  must  declare  the  value 
of  his  baggage,  and  pay  stated  ex- 
cess charges  for  excess  liability  over 
the  stated  value  to  be  carried  free 
Is  a  regulation  within  the  meaning 
of  the  Interstate  Commerce  Act,  and 
as  such  is  sufficient  to  give  the  pas- 
senger notice  of  the  limitation.  Bos- 
ton, etc.,  R.  Co.  V.  Hooker,  233  U.  S. 
97.  34  SCt  526,  68  L.  ed.  868.  LRA 
19ieB  460,  AnnCasl916D  693  [rev 
209  Mass.  598.  95  N^  945,  AnnCas 
1912B  669]. 

[b]  Xntwstate  tzwiaotlou. — An 
interstate  carrier  issuing  a  baggage 
check  which  limits  the  value  thereof 
as  declared  by  Its  rules  promulgated 
by  the  Interstate  commerce  commis- 
sion. In  accordance  with  the  Car- 
mack  amendment,  thereby  limits  Its 
liability,  and  the  mere  fact  that  the 
passenger's  trunk  was  actually  re- 
ceived and  delivered  to  him  does  not 
make  the  contract  for  transportation 
and  delivery  any  the  less  an  Inter- 
state transaction.  Missouri,  etc.,  R. 
Co.  V.  Halley,  (Tex.  Civ.  A.)  166  SW 
1119. 

33.  Boston,  etc.,  R,  Co.  v.  Hooker, 
233  U.  S.  97,  34  6ct  626,  58  L.  ed. 
868.  LRA1915B  450,  AnnCaBl915D 
693  [rev  209  Mass.  698.  96  NE  946, 
Ann(:asl912B  669]. 

33.  Boston,  etc..  R.  Co.  v.  Hooker, 
233  U.  S,  97,  34  SCt  626.  68  U  ed. 
868.  LRA1916B  4S0.  AnnCasl915D  593 
[rev  209  Mass.  598,  95  NE  946.  Ann 
Casl912B  669J- Wells  v.  Great  North- 
ern R.  Co.,  59  Or.  16B,  114  P  92.  116  P 
1070,  34  LRANS  818.  826.  See  also  su- 
pra 11581.  Compare  Wright  v.  South- 
ern Pac.  Co.,  181  Mo.  A.  137,  167  SW 
1137  (holding  that,  under  the  federal 
statutes,  the  provision  in  a  ticket 
for  interstate  transportation,  limit- 
ing the  carrier's  baggage  liability  to 
"one  hundred  dollars  for  a  whole 
ticket,"  being  In  accordance  with 
the  carrier's  tariff  filed  with  the  In- 
terstate commerce  commission,  gov- 
erns In  case  of  loss,  even  through  the 
carrier's  negligence,  the  passenger 
not  having,  at  time  of  checking  her 
baggage,  declared  a  greater  value 
and  offered  to  pay  for  additional 
service). 

"By  requiring  the  baggage  regular 
tlons,  including  the  excess  valuation 
rate,  to  be  filed  and  become  part  of 
the  tariff  schedules,  the  rule  of  the 
common  law  that  the  carrier  becomes 
an  Insurer  of  the  safety  of  baggage 
against  accidents  not  the  act  of  God 
or  the  public  enemy  or  the  fault  of 
the  passenger  (the  rule  established 
m  this  country,  S  Hutchinson  on 
Carriers,  S  1241)  was  not  changed. 
The  effect  of  such  filing  Is  to  permit 
the  carrier  by  such  regulations  to 
obtain  commensurate  compensation 
for  the  responsibility  assumed  for  the 
safety  of  the  passenger's  baggage, 
and' to  require  ttLr-^tassengAri  whose 
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in  dentation  of  the  common  law,  is  to  be  constraed 
most  strongly  f^inst  the  carrier,"  and  in  the  light 
of  public  policy.  The  rule  does  not  mean,  however, 
that  the  contract  or  regulation  is  to  be  construed 
unreasonably,  or  that  its  effect  is  to  be  annulled  by 
construction  where  its  provisions  are  plain  and 
admit  of  no  question  j*"  it  is  to  be  construed  not 
only  by  its  conditions,  but  also  by  the  circumstances 
of  the  particular  ease.*' 

WhaX  law  governs.  The  validity  and  construction 
of  a  contract  limitii^  liability  is  to  be  governed  by 
the  law  of  the  place  where  the  contract  is  made," 
but,  as  to  the  common-law  duty  imposed  on  the 
carrier,  the  law  of  the  place  of  performance  will 
govern  as  to  its  liability.^ 

1584]  9.  Notice  to  Carrier  of  Nature  and  Value 
of  Baggage."  In  the  absence  of  any  specific  regu- 
lation of  the  carrier  that  a  passenger  shall  declare 
the  value  and  character  of  the  property  offered  by 
him  as  ba^age,  on  a  reasonable  request  therefor, 
the  passenger  is  not  bound  to  make  such  a  decla- 
ration, and  if  the  carrier  accepts  the  property  with- 
out inquiry  as  to  its  character  or  value  it  becomes 
liable  for  the  loss  of  so  much  of  it  as  properly  con- 
stitutes baggage,  although  it  might  have  properly 
refused  to  carry  all  of  it,*^    But  the  carrier  may 


make  and  ebforce  a  regulation  requirii^  passengers 
to  certify  to  the  baggage-master,  or  other  agent,  the 
value  and  character  of  the  contents  of  their  trunks, 
and  may  refuse  to  carry  such  property  unless  the 
certificate  is  made.''  In  the  absence  of  a  special 
agreement,  the  carrier's  common- law  liability  for 
l^tiggage,  of  the  nature  of  which  it  is  ignorant, 
embraces  only  such  articles  as  are  baggage  in  a 
technical  sense;*"  and  if  the  passenger  uses  any 
means  to  deceive  the  carrier  aa  to  the  character  of 
his  property  ofEered  as  baggage,  or  to  conceal  its 
value,  he  cannot  recover  in  ease  of  a  loss  for  more 
than  the  carrier  was  bound  to  carry  as  actual  bag- 
gape  "  unless  the  loss  oeeura  through  the  eairier's 
gross  negligence  bnt  if  the  carrier  has  knowledge 
that  certain  property  tendered  aa  ba^age  is  not 
such,  and  accepts  it  as  baggage,  it  will  be  liable  for 
its  loss  as  such.**  The  fact  of  delivery  of  a  trunk 
or  other  receptacle  in  which  personal  baggage  is 
generally  carried  is  an  implied  representation  that 
it  contains  ba^fage  only,  and  a  failure  to  disclose 
the  nature  of  the  contents  as  being  other  than  bag- 
gage will  constitute  sueh  concealment  as  to  relieve 
the  carrier  from  liability  so  far  as  the  contents  are 
not  ba^^^age.*' 


of  his  baerease  la  peculiarly  his  own 
to  declare  Its  value  and  pay  for  the 
ezcesa  amount."  Boaton,  etc.,  R.  Co. 
V.  Hooker,  233  U.  S.  97,  119,  34  SCt 
E26,  58  L..  ed.  868,  LRA191SB  460, 
AnnCasl915D  693  [rev  209  Maes.  698, 
95  NE  946.  AnnCa8l912B  669]. 

34.  Hopkins  V.  Westcott,  12  F. 
Cas.  No.  6,692,  6  Blatchf.  64:  Louis- 
ville, etc..  R.  Co.  V.  Nicholal,  4  Ind. 
A.  119.  30  NE  424,  Bl  AmSR  206; 
Earle  v.  Cadmus,  2  Daly  (N.  Y.)  237; 
Hasbrouck  v.  New  York  Cent.,  etc., 
R.  Co.,  64  Mlac.  478,  118  NY3  736 
[aff  137  App.  Div.  632,  122  NVS  123 
(aff  202  N.  Y.  363.  95  NE  808,  35 
LRANS  637,  AnnCaB  1»12I>  11S0)J; 
Wells  V.  Great  Northern  R.  Co.,  69 
Or.  165,  114  P  92,  116  P  1070,  84  I.RA 
NS  816,  825. 

[a]  lUnatnttioiUi. — (1)  A  provision 
in  a  receipt  attempting  to  limit  the 
carrier's  liability  to  one  hundred  dol- 
lar* "upon  any  article"  will  be  con- 
strued not  as  a  limitation  of  liability 
to  that  amount  for  the  whole  con- 
tents of  a  trunk,  but  aa  a  limitation 
to  that  amount  on  each  article  that 
may  be  In  the  trunk.  Earle  v.  Cad- 
mus, 2  Daly  <N.  Y.)  237.  (2)  A  stip- 
ulation that  the  baggage  liability  Is 
limited  to  wearing  apparel  only,  not 
exceeding  one  hundred  dollars  In 
value,  is  not  a  stipulation  of  the 
value  of  the  goods  shipped,  but 
limits  the  liability  to  one  hundred 
dollars  In  any  case.  Wells  v.  Great 
Northern  R.  Co.,  59  Or.  16B,  114  P  92, 
116  P  1070.  34  L.RANS  818,  825. 

[bl  mm*  the  oarxler  glvM  two 
BotlMa  limiting  Its  llabflity,  It  la 
bound  by  the  notice  which  limits  Its 
liability  the  least.  St.  Louis,  etc.,  R. 
Co.  V.  Smuck.  49  Ind.  302. 

86.  The  New  England,  110  Ted. 
416  [app  dlsm  129  Fed.  1006  mem,  62 
CCA  6841;  Gomm  v.  Oregon  R.,  etc., 
Co.,  62  Wash.  886,  101  P  361,  26  LRA 
NS  637. 

86.  Wheeler  v.  Oceanic  Steam 
Nav.  Co.,  72  Hun  6,  26  NTS  678  [aff 
149  N.  T.  676  mem,  43  NK  990  mem]. 

37.  Gomm  v.  Oregon  R.,  etc.^  Co., 
62  Wash.  686.  101  P  361,  26  LEtANS 
637. 

38.  Wald  v.  Pittsburgh,  etc..  R. 
Co.,  60  111.  A.  460  [rev  on  other 
grounds  162  111.  546.  44  NE  888,  53 
AmSR  332,  36  LRA  356];  Fonseca  v. 
Cunard  SS.  Co.,  153  MasB.  653.  27  NE 
666,  25  AmSR  660,  12  LRA  340;  Pen- 
insular, etc..  Steam  Nav.  Co.  v. 
Shand.  3  Moore  P.  C.  N.  S.  272.  16 
Renrlnt  103. 

Farther  as  to  the  conflict  of  laws 
as  affecting  validity  of  contractual 


limitation  see  supra  t  1E72;  and  Con- 
flict of  Laws. 

39.  See  supra  S  1572. 

40.  OroM  refscwBOMi 
Acceptance    of    merchandise  other 

than  personal  bagnge  with  knowl- 
edge of  Its  character  see  supra  S! 
1564-1566. 
Duty  to  disclose  amount  or  value  of 
baggage  as  affecting  limitation  of 
llabntty  therefor  see  eupra  S  1680. 

41.  U.  S.— New  York  Cent,  etc.,  R. 
Co.  V.  Praloff,  100  U.  3.  24,  26  L.  ed. 
531. 

Mo. — Doerner  v.  St.  Louis,  etc.,  R. 
Co..  149  Mo.  A.  170,  130  SW  62. 

Oh. — Jones  v.  Voorhees.  10  Oh.  145. 
Pa; — Brown  v.  Camden,  etc.,  R.  Co., 

83  Pa.  316;  Camden,  etc.,  R.  Co,  v. 
Baldauf.  16  Pa.  67.  66  AmD  481. 

S.  C. — Godfrey  v.  Pullman  Co,,  ST 
S.  C.  861,  69  SE  666.  AnnCa8l912B 
971. 

Tex. — Galveston,  etc.,  R.  Co.  v. 
Pales.  33  Tex.  Civ.  A.  457.  77  SW 
234 

[al     Bnle  appli»d  (1)  Where  a 

trunk  of  a  passenger  contains  specie 
it  Is  not  Incumbent  on  htm  to  Inform 
the  carrier  of  its  contents,  unless  In- 
quired of,  notwithstanding  the  adver- 
tisement of  the  carrier  that  passen- 
gers are  "prohibited  from  taking 
anything  as  baggage  but  their  wear- 
ing-apparel, which  will  be  at  the  risk 
of  the  owner:"  and  where  the  extra 
weight  of  the  passenger's  baggage 
including  the  trunk  was  paid  for,  and 
the  agents  of  the  carrier  took  charge 
of  It,  It  was  Immaterial  whether 
trunk  was  to  be  viewed  as  baggage 
or  freight,  and  the  carrier  was  re- 
sponsible' for  ita  loss  through  the 
negligence  or  fraud  of  Us  agent. 
Camden,  etc.,  R.  Co.  v.  Baldauf,  16 
Pa.  67,  65  AmD  481.  (2)  A  passenger 
In  the  absence  of  a  reQuest  Is  not 
bound  to  volunteer  Information  to 
the  carrier's  employees  as  to  the 
nature  and  value  of  his  baggage,  or 
the  amount  of  money  he  haa  with 
him,  provided  It  Is  only  such  and  so 
much  as  he  Is  warranted  In  carrying 
for  the  Journey  contemplated.  God- 
frey V.  Pullman  Co..  87  S.  C.  361.  69 
SE  666.  AnnCasl912B  971. 

43.  Fish  V.  Chapman,  2  Ga.  349, 
46  AmD  393;  Norfolk,  etc.,  R.  Co.  v. 
Irvine.  85  Va.  217,  7  SR  233.  1  LRA 
110:  Norfolk,  etc..  R.  Co.  v.  Irvine, 

84  Va.  663.  6  SE  532. 

43.  See  supra  SS  1567-1566,  1579. 

44.  U.  S. — Humphreys  v.  Perry, 
148  U.  S.  827.  13  SCt  711,  37  L.  ed. 
587  [rev  39  Fed.  417];  Ne\p  York 
Cent.,  etc.,  R.  Co.  v.  Fraloff,  100  U.  S. 


24,  26  L.  ed.  631;  Saunders  v.  South- 
ern R.  Co.,  128  Fed.  IB.  62  CCA  623. 

Colo. — Denver,  etc.,  R.  Co.  v.  John- 
son, 60  Colo.  187,  114  P  650,  AnnCaa 
1912C  627  (not  liable  for  loss  of  a 
gun  packed  in  a  bundle). 

111. — Michigan  Cent.  R.  Co.  v.  Car- 
row,  73  111.  348,  24  AmR  248;  Cincin- 
nati, etc.,  Air  Line  R.  Co.  v.  Marcus, 
38  111.  2i9;  Illinois  Southern  R.  Co. 
V.  Antoon,  122  111.  A.  359. 

Ind. — Doyle  v.  Klser,  6  Ind.  242. 
Mass. — Dunlap     v.  International 
Steamboat  Co.,  98  Mass.  371. 

Nebr. — Gibbons  v.  Chicago,  etc...R. 
Co.,  98  Nebr.  696,  164  NW  22€.  - 

R.  I.— Haddad  v.  Hartford,  etc, 
Transp.  Co.,  94  A  697. 

Tex. — Missouri  Paa  R.  Co.  v.  York, 
2  Tex.  A.  Civ.  Cas.  1  63S. 

Eng. — Casswell  v.  Cheshire  Lines 
Committee,  [1907]  2  K.  B.  499:  CahlU 
v.  liondon.  etc.,  R.  Co.,  10  C.  B.  N.  S. 
164,  100_  ECL  164,  142  Reprint  40_B 


[afr  IS  C.  B.  N.  S.  818.  106  ^BCL  818. 
143  Reprint  3221. 

[a]  SeMOMs  for  nO**— "If  articles 
of  great  value,  such  as  money  or 
Jewels,  are  delivered  to  a  carrier, 
with  a  statement  that  they  are  ordi- 
nary merchandise  only,  or  if  they  are 
in  such  a  shape  or  form  as  to  lead 
him,  in  the  exercise  of  proper  care 
and  prudence,  to  believe  that  they  are 
articles  of  a  wholly-  different  kind 
and  of  a  greatly  less  value  than  they 
actually  are,  he  is  misled  and  de- 
ceived In  a  matter  which  is  essentia] 
to  the  contract  into  which  he  Is  in- 
duced to  enter.  He  thereby  Is  mis- 
led, both  as  to  the  amount  of  com- 
pensation which  he  ought  to  receive, 
and  as  to  the  nature  and  degree  of 
care  which  he  ought  to  use  In  trans- 
porting the  property.  Nor  can  it 
make  any  difference  whether  this  re- 
sult is  brought  about  by  an  actual 
misstatement  In  reply  to  questions 
put  by  the  carrier,  or  by  a  resort  to 
Such  artifices  as  lull  suspicion  and 
prevent  inquiry  on  his  part.  In 
either  case  the  result  Is  the  same, 
and  the  fraud  as  effectually  accom- 
plished by  false  tokens  and  dis- 
guises as  by  oral  misrepresentations 
and  falsehoods."  Blgelow,  C.  J..  In 
Dunlap  V.  Internet  lonal  Steamboat 
Co..  98  Mass.  371,  377. 

MscoluuidlM  other  Dhaa  jMzsossl 
effects  see  supra  H  1563,  'iS64. 

46.  Illinois  Southern  R.  Co.  v.  An- 
toon, 122  III.  A.  869:  Gibbons  v.  Chl. 
cago.  etc..  R.  Co..  98  Nebr.  696,  161 
NW  226. 

4a    See  supra  !S  1564-1566. 

47.  U.    S.-^Hellman   v.  Holladay, 


For  later  eases,  devaloinnents  and  ohaages  In  the  law  see  cumulative  Annotations, 
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[$  1585]  10.  Oommwinwnwit  of  Liability;  DeliTory 
and  Acceptance— a.  In  OeneraL  The  liability  of  a 
common  carrier  as  such  for  the  baggage  of  a  pas- 
senger commences  with  the  delivery  of  such  ba^age 
to,  and  the  e^iress  or  implied  acceptance  by,  the 
carri^,  and  not  before;^  and,  -where  baggage  is 
received  by  a  carrier  for  immediate  transportation, 
the  liability  as  a  common  currier  attaches  from  the 
time  of  receiving  the  baggage,  although  for  the  con- 
venience of  the  earner  ttie  passenger  may  eonsent 
to  a  delay  of  transportation.* 

NecesBEtr  of  ticket  or  check.  A  regulation  that 
baggage  shall  not  be  checked  until  a  tidtet  has  been 
procured  is  a  reasonable  one,"  as  is  also  a  rule 
requiring  the  ticket  to  be  exhibited  to  the  proper 
agent  before  such  checking  is  done."  But  where 
the  bag£:age  is  delivered  at  the  proper  place  and 
within  a  raasonable  time,  the  carrier  cuinot  limit  its 


liability  as  a  carrier  by  refusing  to  take  chaise  of 
the  baggage  until  the  procurement  of  a  ticket,  and, 
although  the  delivery  most  be  with  ui  intention  to 
become  a  passeng^jr  it  is  not  necessary  that  the 
passei^r  shall  have  bought  his  ticket  if  he  in  good 
faith  intends  to  become  a  passenger,  although  he 
afterward  changes  his  mind  and  concludes  not  to 
go.°*  Nor  is  it  necessary,  in  order  to  fix  the  car- 
rier's liabili^^  to  show  that  the  baggage  has  been 
cheeked ;  its  liability  commences  from  the  time  of 
actual  delivery,  properly  made,  without  regard  to 
whether  a  check  has  been  issned  or  not." 

[f  1586]  b.  What  Oonstitntes  DeUnry  to  Oanier 
— (1)  In- OeneraL  In  order  that  the  delivery  of 
baggage  to  a  carrier  may  be  such  as  to  chai^  it 
with  liability  for  its  care  uid  transportation,  it 
must  be  delivered  to,  and  accepted  by,  an  employee 
who  is  authorized,  or  held  out  as  authorized,  to 


11  F.  Cam.  No.  1,340,  Wool  v.  «66;  The 
Ionic.  IS  F.  Caa.  No.  7,069,  E  Blatchf. 
6S8. 

IlL — Mlchlnn  Cent.  R.  Co.  v.  Car- 
row,  7S  111.  ^48,  24  AmR  248;  Cin- 
cinnati, etc.,  R.  Co.  V.  Marcus,  38  III. 
219.  Compare  Hebard  v.  Rlegel,  67 
Til.  A.  684  (holding  that  an  express- 
man who  transports  a  trunk,  know- 
ing It  to  be  the  lugaare  of  a  pas- 
senger, cannot  set  up  as  a  defense  In 
a  suit  for  the  value  of  such  trunk 
and  Us  contents,  where  they  corre- 
spond with  the  condition  In  life  of 
the  passenger,  that  some  of  the  arti- 
cles were  not  proper  freight  or  hag- 
gage,  because  the  circumstances  give 
notice). 

Me. — Btumenthal  v.  Maine  Cent.  R. 
Co..  79  Me.  660.  11  A  606.  - 

Minn. — Haines  v.  Chicago,  etc.,  R. 
Co.,   29   Minn.  ISO,  12  MW  447.  43 

AmR  199. 

N.  T. — Sloman  v.  Great  Western  R. 
Co.,  6  Hun  B46;  Tanco  v.  Booth.  16 
NTS  110:  Gurney  v.  Grand  Trunk  R. 
Co..  14  NTS  821. 

Tenn. — Tazoo,  etc.,  R.  Co.  v.  Bald- 
win, 113  Tenn.  205.  81  SW  699. 

4S.  Ga. — Southern  R.  Co.  v.  Rosen- 
helm,  1  Ga.  A.  766,  58  SB  81. 

111. — Michigan  Southern,  etc..  R, 
Co.  v.  Meyrea,  21  III.  627:  Boyer  v. 
Chicago,  etc.,  R.  Co.,  181  III.  A.  444; 
Hoaklng  V.  Southern  Pac.  Co^  148  111. 
A.  11  [aff  243  111.  320.  90  NB  669]. 

Ind. — Lake  Shore,  etc.,  R.  Co.  v. 
Foster,  104  Ind.  293,  4  NB  20,  64  AmR 
319. 

Iowa. — Green  v.  Milwaukee;  etc.,  R. 
Co.,  41  Iowa  410. 

La. — Logan  v.  Pontchartraln  R.  Co., 
11  Rob.  2f.  43  AmD  199. 

Me, — Wilson  v.  Grand  Trunk  R. 
Co.,  67  Me.  138,  2  AmR  26;  McQues- 
ten  v.  Sanford,  40  Me.  117. 

Miss. — Tazoo,  etc.,  R,  Co.  v.  Mc- 
Call,  100  Miss.  827,  67  S  224. 

Nebr. — Rlngwalt  v.  Waba^  K.  Co., 
45  Nebr.  760,  64  NW  219. 

N,  T. — Ball  V.  New  Jersey  Steam- 
boat Co..  1  Daly  491:  Lustlg  v.  Inter- 
national Nav.  Co.,  38  Mtsc.  -  802,  78 
NTS  885. 

N.  C. — ^Williams  v.  Southern  R.  Co.. 
165  N.  C.  260,  71  SE  346. 

S.  C. — Cone  v.  Southern  R-  Co.,  86 
S.  C.  624,  67  SE  779.  21  AnnCas  158 
and  note:  Park  v.  Southern  R.  Co., 
78  S.  C.  302.  68  SE  93L 

Tenn. — Southern  R.  Co.  v.  Blckley, 
etc.,  Co.,  119  Tenn.  528.  107  SW  680. 
123  AmSR  764.  14  LRANS  859,  14 
AnnCas  910  and  note. 

Eng. — Lovell  v.  London,  etc.,  R. 
Co.,  46  L.  J.  Q.  B.  476. 

[a]  ImpUed  deliverr  sad  aooept- 
wBoe  BTtlBcfent. — ^Whlle  the  liability  of 
a  carrier  for  baggage  does  not  begin 
until  delivery  and  acceptance,  it  Is 
not  always  necessary  to  show  actual 
delivery  and  express  acceptance, 
since  there  may  be  an  Implied  or 
constructive  delivery  and  acceptance. 
Cone  V.  Southern  R.  Co.,  85  S.  C.  524, 
67  SB  T79,  21  AnnCas  158. 

[b]  If  ther*  hMm  1)Mn  no  deUvery 
to  Unm  MRfw,  but  its  agent,  without 
authority,  agrees  to  take  cara  of  the 


baggage  as  a  matter  of  accommoda- 
tion, the  agent  as  to  this  is  the  agent 
of  the  owner  of  the  baggage  and  not 
of  the  carrier,  and  no  responsibility 
against  the  latter  attaches  to  the 
transaction.  Southern  R.  Co.  v. 
Rosenheim,  1  Ga.  A.  766,  68  SE  81. 

40.  Shaw  V.  Northern  Pac.  R.  Co.. 
40  Minn.  144,  41  NW  648.  See  also 
Illinois  Cent.  K.  Co.  v.  Tronstlne.  64 
Miss.  8S4,  2  S  266  (where  a  passenger 
left  his  baggage  at  the  station  and 
went  on,  leaving  directions  with  the 
station  agent  to  forward  it  next  day 
If  he  did  not  direct  otherwise,  and  no 
such  contrary  direction  was  sent,  but 
the  agent  allowed  the  baggage  to  re- 
main without  shipment  for  several 
days,  and  it  was  burned  in  the  depot, 
the  court  intimated,  but  did  not  de- 
cide, that  the  company  held  the  bag- 
gage for  Immediate  delivery,  and 
therefore  was  liable  as  a  common 
carrier). 

80.  Hart  v.  Atlanta  Terminal  Co., 
128  Ga.  754,  58  SE  462;  Lake  Shore, 
etc..  P..  Co.  V.  Foster.  .  104  Ind.  29S,  4 
NE  20,  54  AmR  319;  Coffee  v.  Louis- 
ville, etc.,  R.  Co.,  76  Miss.  669,  26  S 
157.  71  AmSR  535,  45  LRA  112; 
Houston,  etc.,  R.  Co.  v.  Anderson, 
(Tex.  Civ.  A.)  147  SW  S68,  364  [quot 
Cycl. 

Bl.  Hart  v.  Atlanta  Terminal  Co., 
128  Ga.  764,  68  SE  452. 

S3.  Conn. — Hlckox  v.  Naugatuck 
R.  Co.,  31  Conn.  281,  83  AmD  143. 

Ga. — Hart  v.  Atlanta  Terminal  Co., 
128  Ga.  764,  771,  58  SE  452  [clt  Cyo]. 

Miss. — Coffee  v.  Louisville,  etc.,  R. 
Co.,  76  Miss.  669,  25  S  167,  71 -AmSR 
636,  45  LRA  112. 

Tex. — Houston,  etc.,  R.  Co.  v.  An- 
derson. (Civ.  A.)  147  SW  363,  364 
[quot  Cyc]. 

Eng. — Lovell  v.  London,  etc.,  R. 
Co.,  45  L.  J.  Q.  B.  476. 

"If  a  prospective  passenger  carries 
his  trunK  on  his  shoulder,  or  In  his 
awn  private  dray,  Intending  pres- 
ently to  enter  Into  contractual  rela- 
tions with  the  carrier,  and  presents 
the  same  to  the  baggage-master,  it 
is  the  duty  of  the  baggage-master  to 
receive  it  into  the  baggage-room  as  a 
parcel  to  be  subsequently  checked 
as  baggage  proper.  Thus  presenting 
a  trunk. is  notice  to  the  carrier  that 
such  person  Intends  In  a  reasonable 
time  to  perfect  a  contract  with  the 
carrier  whereby  the  trunk  will  be 
checked  as  baggage  for  transporta- 
tion:.or  If  the  prospective  passenger 
sends  his  trunk  by  his  servant  or  by 
a  transfer  company,  the  same  duty 
would  arise  upon  the  part  of  the  car- 
rier, and  the   presentation  of  such 

fare  el  would  be  notice  to  the  carrier 
hat  the  owner  would  appear  in  a 
reasonable  time  and  demand  that  the 

?arcel  be  checked  for  transportation, 
t  would  be  but  the  first  step  In 
using  the  facilities  of  the  carrier  to 
enter  Into  contractual  relations  with 
It  for  the  transportation  of  himself 
and  baggage."  Hart  v.  Atlanta  Ter- 
minal Co.,  128  Ga.  7B4,  769,  68  SB 
462. 

[a]   A  raU  tlurt  a  bagyage-maater 


■hall  not  receive  Into  tlie  baggage 

room  any  baggage  until  a -ticket  has 
been  procured  is  unreasonable  and 
void.  Coffee  v.  Louisville,  etc.,  R. 
Co.,  76  Miss.  569.  26  S  157,  71  AmSR 
686,  46  LRA  112. 

to.  Beers  v.  Boston,  etc.,  R.  Co., 
67  Conn.  417,  34  A  541,  62  AmSR  28S, 
32  LRA  636;  Bradley  v.  Chicago,  etc., 
R.  Co.,  147  111.  A.  397;  Green  v.  Mil- 
waukee, etc.,  R.  Co.,  41  Iowa  410: 
Wright  V.  Caldwell,  3  Mich.  61.  See 
also  supra  S  1667. 

[a]  jnstafce.— A  carrier  assumes 
no  liability  to  a  traveler  who  by  mis- 
take delivers  his  baggage  to.lt  for 
transportation  but  who  never  ex- 
pected to  become  a  passenger  or  to 

fay  for  the  carriage,  except  for  wlU- 
ul  or. Intentional  loJury  to  the  hag- 

fage.    Beers  v.  Boston,  etc.,  R.  Co.. 
7  Conn.  417,  34  A  B41,  62  AmSR  298, 
32  LRA  635. 

rb]  At  oommon  law  a  oarrier  tnm 
Uable  as  bailee  for  negligence  in  the 
loss  of  baggage,  even  though  the 
relation  of  passenger  and  carrier  did 
not  exist.  Robinson  v.  New  Tork 
Cent.,  etc.,  R.  Co.,  146  App.  Dlv.  391, 
129  NTS  1030  taff  203  N.  T.  627  mem, 
97  NE  1115  mem]. 

64.  Ind. — Lake  Shore,  etc.,  R.  Co. 
V.  Foster,  104  Ind.  293,  4  NE  20,  64 
AmR  319. 

Iowa. — Green  v.  Milwaukee,  etc.,  R. 
Co..  41  Iowa  410. 

Mass. — Holmes  T.  Doane,  S  Qnur 
328. 

N.  T. — McCormIck  v.  Pennsylvania 
Cent.  R.  Co..  49  N.  T.  303. 

S.  C. — Cone  V.  Southern  R.  Co.,  8S 
3.  C.  524  67  SE  779,  21  AnnCas  168. 

Eng. — Lovell  v.  London,  etc,  R. 
Co..  45  L.  J.  Q.  B.  176. 

[a]  Transporting  baggage  after 
owneifa  remsal  to  take  passage. — 
Where  the  carrier  refuses  to  check 
baggage  until  a  ticket  has  been  pro- 
cured, and  subsequently  the  owner 
refuses  to  take  passage,  hut  the  car- 
rier nevertheless  transports  the  bag- 
gage to  the  proposed  destination,  the 
carrier  is  liable  for  the  baggage,  al- 
though its  destruction  after  reach- 
ing the  proposed  destination  Is  with- 
out negligence  on  the  carrier's  part. 
McCormIck  v.  Pennsylvania  Cent,  R. 
Co..  49  N.  T.  303. 

Where  a  shipowner  refuses  carry 
a  passenger,  and  proceeds  on  the 
voyage  without  giving  the  passenger 
notice  and  opportunity  to  remove  nls 
baggage,  the  shipowner  Is  liable  in 
trespass  for  carrying  away  the  bag- 
gage. Holmes  V.  Doane,  S  Gray 
(Mass.)  328. 

B6.  Chicago,  etc..  R.  Co.  v.  Clay- 
ton, 78  III.  616;  Rogers  v.  Long  Island 
R.  Co..  2  Lans.  269.  1  Thomps.  &  C. 
396,  38  HowPr  289  [aff  56  N.  T. 
6201;  Cone  v.  Southern  R.  Co..  85 
S.  C.  624.  67  SE  779.  21  AnnCas  158: 
Texas,  etc.,  R.  Co.  v.  Weathertay.  41 
Tex.  Civ.  A.  409.  92  SW  58. 

ta]  Wlier*  oheok  or  reea^  Is  ia- 
nudi— ReaponalblUty  of  a  common 
oarrier  beglna  wUtv  the  actual  de- 
Digitized  by  LjOOg  IC 
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receive  baggage;  otherwise  the  carrier  will  not  be 
liable.^  Tlw  authority  of  a  person  acting  as  f^nt 
to  bind  the  carrier  by  acceptance  of  ba^^^f^  for 
transportation  will  be  established  by  proof  that  snch 
person  has  been  allowed,  in  the  ordinary  course  of 
business,  thus  to  receive  ba^age  and  to  bind  the 
carrier  with  reference  thereto."^  Thus  where  deliv- 
ery is  made  to  the  baggage-master  it  is  sufficient, 
if  made  at  tiie  proper  time  and  place,  and  an  accept- 
ance by  him  binds  the  oarrier,"  even  where  his 
acceptance  is  in  violation  of  the  regulations  of  his 
principal,  if  such  r^ulations  are  unusual,  and  are 
not  brought  to  the  passenger's  notice.''  Delivery 
to  an  agent  other  than  the  ba^t^e-master,  having 
supervision  and  control  over  matters  at  the  carrier's 
depot  or  station,  is  a  delivery  to  the  carrier,  and 
is  as  binding  as  if  the  delivery  had  been  to  one 
whose  special  duty  it  was  to  receive  baggage."**  And 
the  carrier  may  be  bound  by  delivery  to  a  stranger, 


where  such  a  delivery  ia  caused  by  the  improper 
directions  of  its  agent  to  the  passenger.*^  Where 
the  passenger's  baggage  is  not  accessible  on  his 
depuiure  by  the  company's  train,  and  he  hands 
over  to  the  baggage-master  his  check  given  him  by 
another  eairier,  this  amounts  to  a  delivery  to  the 
company  if  it  accepts  the  check  and  afterward  un- 
dertakes to  carry  the  bi^igage.^ 

Notice  to  agent.  The  general  rule  is  that  where 
baggage  is  taken  to  a  railroad  station,  and  even 
to  the  place  where  bi^gage  is  usually  received, 
some  kind  of  notice  must  be  given  to  some  agent  at 
the  company  authorized  to  accept  the  same  in  order 
to  charge  the  carrier.*"  But  the  carrier  may  assent 
to  the  delivery  of  bf^nage  at  its  station  without 
notice  to  its  agents,  and  this  assent  may  be  implied, 
from  its  custom  and  c(farse  of  business  in  allowing 
baggage  to  be  deposited  in  its  depots.** 

1587]    (2)  Time  and  Place  of  DeUveiy.  The 


livery  by  th«  owner  of  the  property 
Involved,  and  the  delivery  of  a  trunk 
to  a  common  carrier  for  carriage  1b 
not  complete  while  the  trunk  remains 
In  the  traveler's  private  dwelling, 
although  a  check  or  receipt  therefor 
may  have  been  issued  by  the  carrier. 
Hosking  v.  Southern  Pac.  Co.,  148  111. 
A.  11  [afr  243  111.  320,  90  NE  669]. 

56.  111. — Michigan  Southern,  etc., 
R.  Co.  V.  ICeyres,  21  111.  627. 

Mo. — ChilUcothe  v.  Raynard,  80  Mo. 
186. 

N.  H. — Blklna  v.  Boston,  etc.,  R. 
Co..  23  N.  H.  276. 

N.  Y. — Marmorstein  v.  Pennsyl- 
vania R.  Co.,  IS  Misc.  32,  34  NTS 
97. 

Wis. — Gleaaon  v.  Goodrich  Transp. 
Co..  32  Wis.  86.  14  AmR  716. 

Fa]  The  bagT*ff*-inMt«r  of  one 
zaUroad  has  no  authority  a«  such  to 
contract  for  the  carriage  of  hag- 
gage  beyond  his  company's  line.  Mar- 
morstein v.  Pennsylvania  R.  Co.,  18 
Misc.  32.  34  NVS  97, 

[b]  WlMM  a  railroad  oompany 
proTuUA  a  baffgwtf*  ^'^  *^ 
onraloB  train,  ad\-ertlsed  that  its 
own  baggage-master  would  be  in 
charge  of  the  car  and  gf  the  bag- 
gage, received  a  passetiger's  bag- 
gage in  such  car,  and  sent  a  special 
agent  in  charge  of  the  train,  the  bag- 
gage was  received  by  it  for  trans- 
portation within  the  meaning  of  a 
statute  requiring  carriers  to  check 
baggage  and  giving  a  right  of  action 
for  a  failure  to  deliver  such  baggage 
on  demand,  although  the  passenger 
had  access  to  his  baggage  in  the  day- 
time, and  the  only  other  person  hav- 
ing charge  thereof  was  a  cook  who 

f prepared  meals  for  the  passengers 
n  a  part  of  the  baggage  car  and  re- 
ceived his  compensation  by  tips  from 
them.  Byrnes  v.  Chicago,  etc.,  R. 
Co..  167  Mo.  A.  62.  158  SW  1100 
(Rev.  St.  [1009]  !  3138). 

UablUty  of  connecting-  oozriera 
gMwnJ^  see  Infra  SS  1593-1698. 

B7.  IJ.  S. — Strouss  v.  "Wabash,  etc., 
R.  Co.,  17  Fed.  209. 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Berry.  60  Ark.  433.  30  SW  764.  46 
AmSR  212.  28  LRA  501. 

Minn.— Ahlbcck  v.  St.  Paul,  etc.,  R. 
Co.,  39  Minn.  424.  40  NW  364,  12 
AmSR  661. 

Mo. — Mlnter  v.  Pacific  R.  Co..  41 
Mo.  603.  97  AmD  288. 

N,  Y. — Younger  v.  New  Jersey 
Cent.  R.  Co.,  62  Misc.  1.  114  NTS  449. 

Tex. — Texas,  etc.  R.  Co.  v.  Mor- 
rison's Faust  Co.,  20  Tex.  Civ,  A. 
144.  48  SW  1103. 

Vt.— Oulmit  V.  Henshaw,  35  Vt. 
605.  84  AmD  646. 

[a]  Ag«Bta  at  nalon  d«pota^(l) 
Where,  by  arrangement  between  a 
railroad  company  and  a  company 
having  control  of  a  union  depot,  the 
agent  of  the  latter  is  In  the  habit  of 
handling  baggage  for  the  former, 
such  an  agent  will  he  presumed  to 
have  authority  to  bind  the  railroad 


company.  Jacobs  v.  Tutt,  83  Fed. 
412;  Ahlbeck  v.  St.  Paul,  etc.,  R.  Co., 
39  Minn.  424,  40  NW  364.  12  AmSR 
661.  (2)  However,  a  baggage-master 
in  a  union  depot,  who  Is  the  common 
agent  of  all  carriers  using  the  depot, 
la  without  authority  to  make  a  con- 
tract for  a  carrier  maintaining  a 
separate  depot,  In  regard  to  the  car- 
riage of  baggage  properly  delivered 
to,  and  In  the  custody  of,  the  car- 
rier's agent  at  its  own  depot.  Gulf, 
etc.,  R.  Co.  v.  Chambers,  (Tex.  Civ. 
A.)  149  SW  1182. 

58.  Wilson  v.  Grand  Trunk  R.  Co., 
67  Me.  138.  2  AmR  26;  Jordan  v.  Fall 
River  R.  Co.,  6  Cueh.  (Mass.)  69. 
51  AmD  44. 

89.  Lake  Shore,  etc.,  R.  Co.  v. 
Poster.-  104  Ind.  293.  4  NE  20.  54 
AmR  319;  Wolf  v.  Grand  Rapids,  etc.. 
R.  Co..  149  Mich.  75,  112  NW  732; 
Mlnter  v.  Pacific  R.  Co.,  41  Mo.  603. 
97  AmD  288. 

[a]  C3i«oklng  by  transfer  agent 
wllhont  ticket. — Where  a  transfer 
agent  with  authority  to  check"bag- 
gage  checked  the  baggage  of  one  who 
subsequently  purchased  a  ticket,  the 
fact  that  the  agent  violated  his  in- 
!;tructions  not  to  check  baggage  for 
a  person  unless  he  produced  a  ticket 
was  Immaterial  on  the  issue  of  the 
liability  of  the  carrier  for  loss  of 
the  baggage.  Wolf  v.  Grand  Rapids, 
etc..  R.  Co.,  140  Mich.  7E,  112  NW 
732. 

eo.  Fisher  v.  Geddes,  15  La.  Ann. 
14;  Rogers  v.  Long  Island  R.  Co., 
2  Laos.  269.  1  Thomps.  &  C.  396. 
38  HowPr  289  [ait  66  N.  Y.  620]; 
Wllbeck  V.  Schuyler,  31  HowPr  97 
(delivery  to  captain  of  steamboat); 
Battle  V,  Columbia,  etc.,  R.  Co..  70 
S.  C.  329.  49  SB  849;  International, 
etc..  R.  Co.  V.  FoUiard.  66  Tex.  603. 
1  SW  624,  59  AmR  632. 

[a]  BeUvenr  to  tlokat  agra*. — 
Where  a  company  sanctions  the  em- 

Eloyment  of  a  ticket  agent,  and  holds 
im  out  to  the  world  as  Its  agent. 
It  is  estopped  from  repudiating  his 
act  In  accepting  baggage  for  trans- 
portation. Rogers  v.  Long  Island  R. 
Co..  2  Lans.  269,  1  Thomps.  &  C. 
396,  38  HowPr  ^89  [aff  66  N.  Y. 
620  mem]. 

Cb]  Delivery  to  telegraph  opera- 
t<»  u  tihMXgm. — ^Where  the  trunk  of 
a  passenger  Is  delivered  to  the  only 
person  In  charge  of  the  station,  who 
Is  at  the  time  engaged  at  a  tele- 
graph instrument,  by  depositing  it 
at  the  place  indicated  by  him  and 
giving  him  at  the  time  directions  as 
to  checking  and  notice  that  the  owner 
would  soon  appear  and  that  he  would 
attend  to  it.  it  Is  a  delivery  to  the 
carrier.  Battle  v.  Columbia,  etc.,  R. 
Co..  70  S.  C.  320.  49  8E  849. 

61.  International,  etc.,  R.  Co.  v. 
Folllard,  66  Tex.  608,  1  SW  624.  S9 
AmR  632. 

fa]    Thtu,  where  a  passenger,  on 
emptlng  to  board  the  train  with 
hlB  gun.  Was  directed  to  place  It  in 


the  baggage  car.  and  he  delivered  It. 
Co  a  person  in  that  car,  who  de- 
manded of  him  and  was  paid  twenty- 
flve  cents  for  its  carriage,  be  may  re- 
cover damages  for  the  carriage  of 
his  gun  beyond  his  destination,  al- 
though the  person  to  whom  the  gun 
was  actually  delivered  was  the  ex- 

Jress  agent,  and  not  an  agent  of  de- 
endant  railroad  company.  Inter- 
national, etc.,  R.  Co.  V.  Folllard.  66 
Tex.  603,  1  BW  624,  59  AmR  632. 

62.  Warner  v.  Burlington,  etc..  R_ 
Co.,  22  Iowa  166,  92  AmD  380.  But 
see  Southern  R.  Co.  v.  Blckley,  lift 
Tenn.  528.  107  SW  680,  123  AmSR 
764.  14  LRAN3  869,  14  AnnCas  910 
(where  the  trunk  In  question  was 
not  forwarded  and  It  waa  held  that 
the  facts  did  not  show  a  construc- 
tive delivery). 

63.  Iowa. — Lennon  v.  Illinois 
Cent.  R.  Co..  127  Iowa  431.  103  NW 
343 

^^Mich.— Wright.  V.  Caldwell,  3  Mich. 

Mo. — Rider  v.  Wabash,  ate.,  R.  Co.. 
■14  Mo.  A.  629. 

N.  C. — Williams  v.  Southwm  R.  Co., 
165  N.  C.  260,  272,  71  SE  346  [quot 

Cyc]. 

Tex. — Peterson  v.  San  Antonio,  etc, 
R.  Co..  (Civ.  A.)  164  SW  916;  Greg- 
ory V,  Webb,  40  Tex.  Civ.  A.  360.  89 

SW  1109. 

Ont. — Kerr  v.  Grand  Trunk  R.  Co., 
24  U.  C.  C.  P.  209. 

[a]  ninatratto— (1 )  A  carrier 
Is  not  liable  for  the  loss  of  a  trunk 
left  on  a  platform  adjoining  the 
baggage  room,  without  calling  It  to 
the  attention  of  anyone,  and  with- 
out knowing  whether  the  baggage 
room  was  open,  where  no  custom  to 
accept  Buch  delivery  was  shown. 
Peterson  v.  San  Antonio,  etc.,  R. 
Co.,  (Tex.  Civ.  A.)  164  SW  915.  <2> 
The  railroad  company  Is  not  liable 
as  a  common  earner  where  the  pas- 
senger, finding  that  his  trunk  was 
too  largo  to  be  put  In  the  caboose, 
on  his  own  account  and  responsi- 
bility, and  not  as  a  delivery  to  a. 
common  carrier,  placed  it  in  a  box 
car,  the  company  having  no  knowl- 
edge as  to  the  character  of  Its  con- 
tents. Rider  v.  Wabash,  etc.,  R.  Co., 
14  Mo.  A.  529.  (3)  Where  a  pros- 
pective passenger  by  defendant's 
railroad,  a  quarter  of  an  hour  be- 
fore the  train  started,  entered  a  pas- 
senger car  standing  at  the  station 
at  the  original  starting  point,  left 
his  valise  on  a  vacant  seat,  and  went 
out,  and  on  his  return  shortly  sfter~ 
ward  his  valise  was  gone,  and  it  was 
not  shown  that  at  tne  time  he  left 
the  valise  anyone  was  In  charge  of 
the  train,  or  that  there  was  any- 
other  passenger  In  the  car,  It  was  not 
a  sufflcfent  delivery  of  the  valise  to 
defendant  to  render  it  liable.  Kerr 
V.  Grand  Trunk  R.  Co..  24  U.  C.  C. 
P.  209. 

64.  Green  v.  Milwaukee,  etc..  R. 
Go..  S8  Iowa  100.  41  Iowa  410:  WU- 
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delivery  of  tK^jfaee,  to  be  binding  on  the  oarrier, 
miut  be  made  wiuin  a  reasonable  time  before  the 
time  for  it  to  be  transported;"^  and  the  facilities 
offered  for  the  receipt  of  baggage  and  the  general 
custom  of  the  place  will  furnish  b  basis  for  deter- 
mining how  long  beCorc  the  passenger  intends  aeta- 
ally  to  enter  on  his  jonmey  he  may  deliver  his  bag^ 
gage  to  the  carrier  so  as  to  render  the  earner  liable 
therefor.""  But  where  baggage  is  left  with  the  ear- 
ner an  unreasonable  time  before  it  is  to  be  chedced, 
in  anticipation  of  a  jOnmey  not  about  to  be  com- 
menced, and  to  be  called  for  -and  checked  when  the 
passenger  is  ready  to  beg^  his  journey,  the  car- 
rier is  liable  only  as  a  warehouseman,  except  in 
cases  where  the  delay  in  shipment  is  the  fault  of 
the  carrier* 

Place  of  delivOTy.  Where  a  proper  and  suitable 
place  for  receiving  baggage  has  been  provided,  de- 
livery most  be  made  at  that  place." 

1588]    11.  Oontiunance  and  Termination  of 


UabOity;  Ddivexy.  A  carrier's  liability  as  insurer 
for  a  passenger's  baggage  continues  only  during 
transportation  and  for  sueh  a  time  thereafter  as 
affords  the  passenger  a  reasonable  opportunity  to 
remove  it,**  and  of  coarse  terminates  as  soon  as  the 
barrage  has  reached  its  destination  and  has  been 
delivered  to  the  owner"  or  his  agent."  It  is  Hke  car- 
rier's duty  in  regard  to  ba^age  which  has  reached 
its  final  destination  to  have  it  ready  for  delivery  at 
the  usual  place  of  delivery  with  an  employee  in 
charge,  until  the  passenger  can  in  the  exercise  of 
due  diligence  call  for  and  receive  it,"  and  where  a 
delay  in  delivering  the  ba^age  to  the  passenger  is 
due  to  the  carrier's  fault  in  not  tnm^wrting  it 
properly,  or  in  otherwise  not  having  it  ready  for 
delivery  to  him  when  called  for,  the  liability  of  the 
carrier  is  thereby  extended  until  the  lapse  of  what 
is  a  reasonable  time  under  the  circumstances  for 
the  passeiwer  to  make  another  application  for  his 
ba^page;"  but,  on  the  other  hand,  the  carrier  is  en- 


lUma  T.  Southara  R.  Co.,  IBfi  N.  C. 
S60.  71  SZ  S46. 

88.  Qoldberc  V.  AhnuM,  ate.,  R. 
Co.,  IW  Wis.  1,  80  NW  ftfo.  7«  AmSR 
89>,  47  LJtA  221  (auoh  Ume  M  may 
reasonabte'  tw  uaeeaaary  for  obtaln- 
ing  a  tlwat,  chaoUnr  tha  basfasa, 
atc>. 

08.  Conn. — Hlekox  t.  Nauaatuck 
R.  Co.,  SI  Conn.  281,  88  AmD  143. 

XU.— Woods  v.  Z>aTlo,  18  111.  74S, 
8«  AmD  488. 

Ind. — Laka  Shora,  ate.,  R.  Co.  v. 
Tostar.  104  Ind.  288,  4  NB  20,  64 
AmR  818. 

Iowa. — Qrean  v.  Hllwaukae.  ate,  R. 
Go^  88  Iowa  100.  41  Iowa  410. 

lia. — Ijoaan  t,  Pontchartraln  R. 
Co..  11  Rob.  84.  43  AmD  1*9. 

Ma. — WUaon  Grand  Trunk  R 
Co.,  E7  Me.  138,  2  AmR  2S. 

N.  T. — Rogers  v.  I<ong  Island  R. 
Co.,  1  Thomps.  A  C.  396. 

N.  C. — WllUama  v.  Southam  R.  Co., 
166  N.  C.  260,  71  BE  846. 

Wis. — Goldberg  v.  Ahnapee.  etc., 
R.  Co.,  105  WiH.  1,  80  NW  920,  76 
AmSR  899.  47  L.RA  221;  Oleason  t. 
Ooodrlcb  Transp.  Co.,  32  Wis,  86,  14 
AmR  710. 

[a]  Bnla  flzlnr  tlma.  A  rule  of 
&  carrier  prohibiting  tha  checking  of 
baggage  until  thirty  minutes  before 
train  time  Is  not  as  a  matter  of  law 
an  unreaaonable  limitation,  Goldberg 
V.  Ahnapae,  etc.,  R.  Co..  106  Wis.  1, 
80  NW  020,  76  AmSR  899,  47  LRA 
221. 

[b]  Wliara  a  Iraik  la  aooaptad  by 
a  oantar  for  tranaportaUon  on  tha 
followltiff  morning,  pursuant  to  cus- 
tom, the  carrier  will  be  liable  as 
such  If  the  trunk  Is  lost  before  it  Is 
forwarded,  although,  If  It  Is  only  ac- 
cepted for  storage  for  an  Intending 
passenger  until  lie  has  It  checked, 
the  carrier  will  be  only  a  bailee  for 
hire  with  the  duty  of  exercising  ordi- 
nary care  for  Its  safety.  Williams  v. 
Southern  R.  Co.,  166  N.  C.  260.  71 
SB  346. 

sr.  Ark.— Little  Rook,  etc.,  R.  Co. 
V.  Hunter,  42  Ark.  200. 

111. — Bradley  v.  Chicago,  etc..  R. 
Co..  147  III.  A  397. 

Iowa. — Van  Gilder  v.  Chicago,  etc., 
R.  Co..  44  Iowa  548  (over  night). 

Mass. — Murray  v.  International 
Steamship  Co.,  470  Mass.  166,  48  NB 
1093,  64  AmSR  290. 

Miss. — Illinois  Cent.  R.  Co.  v. 
Tronstine,  64  Miss.  834,  2  S  266. 

Mo. — Goodbar  v.  Wabash  R.  Co..  53 
Mo.  A.  434. 

N.  C. — Williams  v.  Southern  R.  Co.. 
166  N.  C.  260.  71  SE  346. 

Pa. — Hofford  v.  New  Tork  Cent., 
etc.,  R.  Co.,  43  Pa.  Super.  SOS. 

S.  C. — Fleiachman  v.  Southern  R. 
Co.,  76  S.  C.  237,  240.  66  SB  974,  9 
L.RANS  619  [cit  Cyc]. 

Tex, — Houston,  etc.,  R.  Co.  v.  An- 
derson, (Civ.  A)  147  SW  3B3. 

See  also  infra  St  1589-1592. 

4B.    Toledo,  etc.,  R.  Co.  v.  Tapp, 

[10  C.J.— 77] 


6  Ind.  A.  804,  88  NB  461;  Shaw  v. 
Northern  Pac.  R.  Co.,  40  Klnn.  144, 
41  NW  648. 

88.  Liannon  v.  Illinois  Cant.  R. 
Co.,  127  Iowa  481.  108  NW  848. 

lal  VwlomMSag  teak*  en  a 
wbaelad  tnuk  iMpt  oa  utA  ahwa  llM 
platform,  and  In  the  abaanoe  of  the 
station  officials,  although  thare  waa 
a  regular  and  safe  place  for  the  ra- 
ception  of  baggage,  does  not  consti- 
tute dtilvery  where  the  baggage  was 
Injured  by  a  passing  train.  I«ennon 
V.  Illinois  Cent.  R.  127  Iowa  481, 
108  NW  848. 

TO.  Ind. — Indiana,  etc,  R.  Co.  v. 
ZlUy.  20  Ind.  A.  668,  61  NB  141: 
Pennaylvanla  Co.  v.  Llverlght,  14 
Ind.  A.  618,  41  NB  350,  43  NB  142. 

Iowa.— Hicks  V.  Wabash  R.  Co..  131 
Iowa  296,  108  NW  534,  8  L.RAN3  286 
and  note. 

Mich. — Wallace  v.  Detroit,  etc.,  R. 
Co..  176  Mich.  128.  142  NW  568.  Ann 
Casl91BB  631  and  note. 

Miss. — Zelgler  v.  Mobile,  etc.,  R. 
Co..  87  Miss.  367,  39  S  811. 

N.  T. — Dlnlnny  v.  New  York,  etc., 
R.  Co.,  49  N.  T.  646;  Kaplan  v. 
Titus,  140  App.  Dlv.  416,  125  NTS 
397  raff  64  MliBC.  81,  117  NTS  944]; 
Williams  V.  New  Jersey  Cent.  R.  Co., 
93  App.  Dir.  682.  88  NTS  434  faff 
183  K  Y.  618  mam,  76  NB  1116 
mem]. 

S.  C. — Harris  v.  Southern  R,  Co., 
100  S.  C.  469.  85  SB  168. 

Va. — Chesapeake,  etc..  R.  Co.  v. 
Beasly,  104  Va.  788,  52  SB  666,  3 
L.RANS  183  and  note. 

Ont.— Hamel  v.  Grand  Trunk  R. 
Co.,  2  OntWN  1286,  19  OntWR  688: 
Penton  v.  Grand  Trunk  R.  Co.,  28 
U.  C.  Q.  B.  367. 

See  also  Infra  I  1691. 

[a]  Dallvarj  by  oarrlar  to  wara- 
honaaman.^ — The  company's  liability 
as  a  common  carrier  continues  until 
a  reasonable  time  after  the  passen- 
ger has  had  an  opportunity  to  take 
away  his  baggage,  althougn  it  may 
have  delivered  such  baggage  to  a 
warehouseman.  Pennsylvan^  Co.  v. 
Liverlght,  14  Ind.  A.  618,  41  NB 
360,  4f  NB  162. 

[b]  Althongli  tks  ralaUom  of  pa«- 
seagar  and  aanier  oaaaaa  on  the 
completion  of  the  passenger's  Jour- 
ney, the  carrier  remains  responsible 
as  such  for  the  baggage  of  the  pas- 
senger until  the  latter  h.aa  had  a 
reasonable  opportunity  to  remove  It. 
Kaplan  v.  TItUS,  140  App.  Div.  416, 
126^  NTS  397  [aff  64  Hrsc.  81.  llf 
NTS  944]. 

71.  U.  S.— The  State  of  New  Tork, 
22  F.  Cas.  No.  18.828,  7  Ben.  45(1 

Ala. — Mobile,  etc.,  R.  Co.  v.  Hop- 
kins. 41  Ala.  486.  94  AmD  607. 

Me, — Wood  v.  Maine  Cent.  R.  Co., 
98  Me.  98,  56  A  467,  99  AmSR  339 
and  note. 

Mass. — Patten  v.  Johnson,  181 
Mass.  297. 

N.  r.— Matteaon  v.  New  York  Cent., 


etc.,  R.  Co..  76  N.  T.  881. 

[a]  Whan   banage  la  

paidea  by  tka  omav,  as  the  earrlar 
has  a  right  to  suppose  will  be  the 
case,  whan  the  Journey  haa  safely 
been  maOa,  the  carrier  may  at  once 
deliver  hla  basmga  to  blm.  Wood 
V.  Maine  Cent.  RTCo.,  98  Me.  98,  66 
A  467;  89  AmSR  839. 

lb]  OMag  of  ohaok  to  atatioa 
•ffwtL— The  glvink  of  a  trunk  cheek 
to  the  station  agent  who  promises 
to  secure  a  drayman  to  deliver  it 
does  not  constltuta  a  delivery  of  the 
trunk.  Davis  v.  St  Louis,  etc.,  R. 
Co„  181  111.  A.  168. 

7a.  Mobile,  etc.,  R.  Co.  v.  Hop- 
kins, 41  Ala.  486,  94  AmD  607;  SL 
Lrf>ulB,  ate^  R.  Co.  v.  Stone,  78  Ark. 
318.  96  SW  470. 

78.  Dlnlnny  v.  New  Tork,  etc., 
R.  Co..  49  N.  T.  646;  Oulmlt  v.  Hen- 
Shaw,  35  Vt.  604,  84  AmD  646;  Stal- 
lard  V.  Great  Western  R,  Co.,  2  B. 
&  S.  419,  110  BCL,  419,  121  Reprint 
1129;  Brown  v.  Canadian  Pac.  R.  Co., 
3  Man.  496,  6  CanLTOccNotes  496. 

Ca]  Banage  la  a_ parcel  room;  de- 
livarr  oa  naday^wbere  a  passen- 
ger checks  his  baggage  In  a  parcel 
room  and  receives  therefor  a  ticket 
under  which  the  carrier  agrees  for 
a  certain  reward  to  keep  the  bag- 
gage until  It  is  wanted,  the  carrier 
fs  Dound  to  deliver  up  the  baggage 
on  Sunday  as  well  as  on  other  days 
on  a  reasonable  request  and  within  a 
reasonable  time,  and  the  fact  that  it 
was  the  practice  of  the  carrier  to 
keep  the  office  open  on  Sunday  for 
a  short  time  only  cannot  affect  the 

fassenger  unless  he  was  Informed 
hereof^  Stallard  v.  Great  Western 
R.  Co..  2  B.  *  g.  419.  110  BCL.  419. 
121  Reprint  1129. 

[b]  Daty  to  have  haggage-uaa- 
ter  at  hand  for  reaaoBabfe  time. — 
In  order  for  a  carrier  to  relieve 
Itself  from  its  liability  as  carrier  it 
Is  its  duty  to  have  a  baggage-master 
at  hand  to  deliver  baggage  for  a 
reasonable  tlrtie  after  the  arrival  of 
a  train,  and  at  reasonable  hours 
thereafter.  Dlnlnny  v.  New  Tork, 
etc..  R.  Co.,  19  N.  T.  546. 

74.  Ga. — Georgia  R.,  etc.,  Co.  v. 
Phillips,  98  Ga  8^1,  20  SE  6^6. 

Ind. — Toledo,  etc.,  R.  Co.  v.  Ham- 
mond, 33  Ind.  379.  6  AmR  221;  Toledo 
etc.,  R.  Co.  v.  Tapp,  6  Ind.  A.  304, 
33  NB  462. 

Minn. — Shaw  v.  Northern  Pac.  R. 
Co.,  40  Minn.  144,  41  NW  548. 

Mo. — Pelton  V.  Chicago,  etc,  R. 
Co  86  Mo.  A.  332:  Prlcfcett  v.  New 
Orleans  Anchor  Xilne,  13  Mo.  A. 
436. 

N.  H.— Heddlng  v.  Gallagher.  69 
N.  H.  650.  45  A  96.  76  AmSR  204. 

N.  Y. — Dlnlnny  v.  New  Tork,  etc., 
R.  Co.,  49  N.  T.  646;  Williams  v.  New 
Jersey  Cent.  R.  Co..  93  App.  Dlv. 
582.  88  NY3  434  Caff  183  nT  T.  618 
mem.  76  NB  1116  memJ:  BurgevJn  v. 
New  York  Cent.,  etc.,  A.  Co.,  69  Hun 
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titled  to  a  reasonable  time  within  which  to  deliver 
the  baggage."  By  statute  in  some  jurisdictions,  it 
is  made  the  duty  of  the  carrier  to  deliver  every 
passenger's  baggage,  whether  within  the  prescribed 
weight  or  not,  immediately  on  the  arrival  of  the 
passenger  at  his  destination.'"  Where  it  is  the  car- 
rier's custom  to  allow  baggage  to  be  taken  in  chai^ 
by  its  employees  to  be  delivered  by  them  at  a  cer- 
tain place  and  in  a  certain  manner,  it  will  be  liable 
for  .the  loss  of  baggf^e  arising  from  the  neglect  of 
such  emplojyees  to  make  the  delivery  according  to 
custom.'^ 

Porters  at  stations.  Where  the  carrier  employs 
porters  at  stations  to  convey  passengers'  ba^age 
from  the  railroad  coaches  to  the  carriages  or  hired 
vehicles  of  the  passengers,  the  company's  liability 
as  carrier  continues  until  the  discharge  of  this  duty 
by  the  porter,™  so  that,  although  a  passenger  may 
have  kept  his  baggage  with  him  in  the  railroad 
coach,  he  may  hold  the  company  liable  as  a  common 
carrier  for  a  loss  occurring  after  a  delivery  of  it 


to  the  porter  at  the  station." 

Surrender  of  check.  A  r^ulation  requiring  a 
passenger  on  receiving  his  ba^;age  to  surrender  the 
check  therefor  is  a  reasonable  one;"  but  a  failure  to 
tender  such  check  will  not  relieve  the  carrier  from 
liability  where  it  makes  an  unqualified  and  con- 
tinued refusal  to  deliver  the  ba^^age  on  demand."^ 

Place  of  deliTery.  A  delivery  at  a  place  other 
than  that  for  which  the  contract  of  carriage  calls 
is  no  delivery,  and  in  such  ^  ewe  the  carrier's  lia- 
bility continues  until  delivery  at  the  proper  point 
and  notification  to  the  passenger  if  the  error  has 
resulted  in  delay,**  unless  the  passenger  has  waived 
his  rights  as  to  the  place  of  delivery." 

1589]  12.  Passenger's  Duty  to  Remove;  Car- 
rier as  Waxehonseman — a.  In  OeneraL  After  bag- 
gage has  arrived  at  its  destination,  it  is  the  passen- 
ger's duty,  in  the  absence  of  some  special  circum- 
stances excusing  him  from  so  doing,  to  call  for  and 
take  it  away  within  a  reasonable  time;**  although 


479.  it  NTS  416:  Carjr  v.  Cleveland, 
etc,  R.  Co.,  2S  Barb.  S5. 

Tex. — San  Antonio,  etc,  R.  Co,  v, 
Orcen.  fClv.  A.)  170  SW  110. 
Va, — Chesapeake,  ete„  R.  Co.  v. 


Beasley,  104  Va.  in. 
I^RANS  1S3. 


BH  E6«,  I 


Eng. — Patschelder  Oreat  West- 
ern R.  CO..  S  fix.  D.  IBS. 


[a]  XUastMitloaa^(l)  Where  a 
passenKer  on  calUnB  for  nis  ha.gga.gB 
im  told  that  he  cannot  have  It  until 


the  next  momfnp,  the  company's 
liability  as  a  common  carrier  con- 
tinues until  the  mornlns,  and  it  is 
liable  for  a  loss  by  Are  dnrinc  the 
nl^t.  Qeorala  R.,  etc.,  Co.  v.  Phil- 
lips. 9S  Ga.  801,  20  8E  646.  (2)  Like- 
Wise,  where  a  paasenger  reached  his 
destination  at  seven  twenty-five  P. 
M.  on  a  severe  winter  day,  and  his 
baergBfre  was  removed  to  the  station 
to  be  welffhed.  and  the  station  was 
locked  an  Hour  later,  and  the  agent 
left  for  the  night,  and  there  was  no 
reasonable  way  In  which  the  bag- 
g&gfi  could  have  been  removed  at 
night,  except  by  breaking  the  sea]  of 
a  loaded  freight  car  and  making  pas- 
sageway through  It,  and  It  did  not 
appear  that  such  passenger  knew 
that  that  was  posaible,  the  carrier 
was  liable  as  such  where  the  goods 
were  destroyed  during  the  night  by 
fire.  Chesapeake,  etc.,  R.  Co.  v. 
Beasley,  104  Va.  788.  62  SB  666,  3 
LRANS  183.  (3)  Where  a  rail- 
road company  received  a  passen- 
ger's trunk  from  an  expressman, 
but  when  the  passenger  subsequently 
went  to  the  station  to  check  the 
trunk.  It  could  not  be  found,  and  the 
passenger  accepted  a  check  from  the 
oaggage-master  on  his  promise  that 
he  would  send  the  trunk  on,  and 
she  presented  the  check  at  her  desti- 
nation, but  failed  to  get  the  trunk. 
It  appearing  that  it  had  been  stolen 
from  the  company.Uie  company's  re- 
lation to  the  trunk  was  that  ot  com- 
mon carrier,  and  not  of  warehouse- 
man, Williams  V.  New  Jersey  Cent. 
R.  Co.,   93  App.  Dtv.  682,  88  NTS 

434  [afC  183  N.  ~    "  *   ~- 

1116  meml. 


T.  618  mem,  76  NB 


TB.  Georgia  R.,  etc.,  Co.  V.  Phil- 
lips, 93  Ga.  801.  20  SE  646.  See  also 
infra  g  1590. 

"What  will  constitute  a  reasonable 
time  In  this  respect  must  necessarily 
vary  according  to  circumstances.  In 
some  Instances,  a  few  minutes  will 
be  all  the  time  to  which  the  company 
is  entitled.  In  other  instances,  the 
lapse  of  a  much  longer  period  before 
delivering  the  baggage  would  not  be 
unreasonable.  A  passenger  alighting 
from  a  train  at  a  small  country  sta- 
tion should  be  able  to  get  his  trunk 
at  once;  while  a  visitor  to  Chicago 
during  the  World's  Fair  would  have 
had  no  lust  cause  of  complaint 
against  tna  railroad  which  landed 


him  In  that  cl^,  if  he  failed  to  re- 
ceive his  trunk  until  after  the  lapse 
of  several  hours.  These  two  extreme 
lllustraUons  are  mentioned  to  show 
that  .no  absolute  rule  can  be  laid 
down  applicable  alike  to  all  cases. 
Each  must  necessarily  depend  upon 
Its  own  facts  and  circumstances." 
Qeorgla  R,  eta,  Co.  v.  Phillips,  9S 
Ga.  801,  20  8E  648. 

78.  See  statutory  proTisions.  And 
see  Kansas  City,  etc,  R.  Co.  v. 
Fugatt.  (Okl.)  160  P  669. 

Fisher  V.  Geddes,  16  X<a.  Ann. 

14. 

78.  Fisher  v.  Geddes,  16  La.  Ann. 
14;  Richards  v.  London,  etc.,  R.  Co., 
7  C.  B.  8S9,  62  ECL  839,  137  Reprint 
332;  .Lovell  v.  London,  etc.,  R.  Co., 
46  L.  J.  Q.  B.  476;  Leach  v.  South 
Eastern  R.  Co.,  34  L.  T.  Rep.  N.  S. 
134.    Compare  supra  I  1674. 

[a]  Onirtom  as  to  portws.^ — ^Where 
It  Is  the  custom  to  allow  the  baggage 
of  passengers  to  be  taken  In  charge 
by  employees,  to  be  delivered  by 
them  at  a  certain  place  and  in  a  cer- 
tain manner,  the  carrier  will  be  lia- 
ble for  the  loss  of  baggage  arising 
from  the  neglect  of  its  employees  to 
make  their  delivery  according  to 
custom.  Fisher  v.  Geddes,  lit  La. 
Ann.  14. 

[bj  Where  on  HbM  station  being 
i*saoa*a  a  portsr  takes  eharn  of  a 
passenger^  luggage  (l)  an<r  places 
It  In  a  cab,  and  returns  for  the  re- 
mainder, and  meanwhile  the  cab  dis- 
appears, the  carrier  is  liable  for  the 
loss.  Its  liability  as  a  common  carrier 
not  having  terminated.  Butcher  v. 
London,  etc.,  R.  Co.,  16  C.  B.  13,  81 
ECL  IS,  139  Reprint  668.  (2)  The 
holding  In  this  case,  however,  rested 
on  the  ground  that  plaintiff  had 
proved  that  it  was  a  practice  of  the 
company  for  its  porters  on  the  ar- 
rival of  a  train  to  obtain  cabs  within 
the  station  for  passengers,  and  to 
place  their  baggage  therein;  for  this 
service  no  charge  was  made  or  al- 
lowed to  be  received  by  the  porters; 
ft  was  all  included  In  the  charge  for 
conveyance^  See  Richards  v.  London, 
etc.,  R.  Co.,  7  C.  B.  839,  62  ECL  839. 
137  Reprint  362. 

78.  Bunch  V.  Great  Western  R. 
Co.,  17  Q.  B.  D.  216  [alt  18  App.  Cas. 
31.  6  ERG  471);  Richards  v.  London, 
etc..  R.  Co.,  7  C.  B.  839,  62  ECL  839. 
137  Reprint  332;  Leach  v.  South 
Eastern  R.  Co.,  34  L.  T.  Rep.  N.  S. 
134. 

[a]  Thu,  where  a  pssseneer  on 
arriving  at  a  station  handed  his  bag 
to  a  porter,  telling  him  his  destina- 
tion, and  the  porter  took  the  bag 
and  was  about  to  have  It  labeled 
when  the  passenger  said  he  would 
take  It  with  him  in  the  carriage,  and 
the  porter  then  suddenly  departed 
leaving  the  bag  on  the  platform,  and 
the  passenger  went  to  get  his  ticket. 


and  on  hl«  return  the  hag  was  mlsa- 

Ing,  there  was  evidence  to  go  to  the 
Jury  that  the  bag  was  Intrusted  to 
the  porter  to  go  to  the  passenger's 
destination  as  nis  luffsage,  and  that 
there  was  no  evidence  of  the  bail- 
ment having  terminated.  Leach  v. 
South  Eastern  R.  Co..  84  L.  T.  .R^ 
N.  8.  134.  _ 

80.  Texaa  Mexican  R.  Co.  v.  Wil- 
lis. 3  Tex.  A.  Civ.  Cas.  |  71;  Nor- 
folk, etc.,  R.  Co.  v.  Irvlne/84  Va.  668, 
86  Va.  217,  7  SE  288.  1  LRA  110. 

81.  Cleveland,  etc.,  R.  Co.  v.  Tyler, 
9  Ind.  A.  689,  35  NE  623. 

88.  Toledo,  etc.,  R.  Co.  v.  Ham- 
mond, 83  Ind.  379,  5  AmR  221  (car- 
rier held  liable  for  theft  of  baggage 
put  off  at  wrong  station). 

[a]  Whsve  a  .paaseii(«T  atopped 
over  at  an  Intermediate  statlen  and 
requested  that  his  baggage  should  be 
delivered  to  him  there.  But  the  car- 
rier transported  It  to  the  original 
destination  where  it  was  lost  with- 
out the  carrier's  fault,  the  carrier 
was  not  liable.  Howell  v.  Grand 
Trunk  R.  Co.,  92  .Hun  423.  86  NTS 
544. 

83.  PatUn  v.  Johnson,  111  Haas. 

297. 

84.  U.  S. — ^Wlegand  v.  New  Jersey 
Cent.  R.  Co.,  76  Fed.  870;  Jacobs  t. 
Tutt,  S3  Fed.  412. 

Colo. — Denver,  etc,  R.  Co.  v.  Doyle. 
58  Colo.  827,  146  P  888,  LRA1816D 

118-  _ 

Ga. — Georgia  R.,  etc.,  Co.  v.  Phil- 
Hps,  93  Ga.  801.  20  SE  646. 

111. — Chicago,  etc,  R  Co.  v.  Addl- 
soat,  17  111.  A.  682. 

Ky. — Lewis  v.  tioulsvllle,  etc,  R. 
Co.,  13  KyL  144. 

uo. — Ross  V.  Missouri,  etc,  R.  Co., 
4  Mo.  A.  683. 

N.  T. — Kressln  v.  New  Jersey  Cent. 
R.  Co.,  119  App.  Div.  86,  108  NTS 
1002;  Holdrldge.v.  Utlca,  etc..  R.  Co.. 
66  Barb.  191;  Curtis  v.  Avon.  etc.  R 
Co.,  49  Barb.  148;  Morris  v.  Third 
Ave.  R.  Co.,  1  Daly  202;  Hurwlti  v. 
Hamburg-American  Packet  Co.,  27 
Misc.  814,  66  NTS  879. 

Tex. — 'Texas,  etc.,  R.  Co.  v.  .Capps, 


enshaw,    86  Vt. 


2  Tex.  A.  Civ.  Cas.  I  88. 


Vt. — Oulmit  V. 
606,  84  AmD  646. 

Man. — Brown  v.  Canadian  Pac  R. 
Co..  3  Man.  496,  6  CanLTOccNotes 
496. 

Ont. — Vlneborg  v.  Grand  Trunk  R. 
Co.,  13  Ont.  A.  93. 

[a]  A  travrter  should  oall  for  Us 
baggage  wltUa  a  reasonable  time,  and, 
where  both  he  and  his  baggage  come 
on  the  same  train,  demand  should 
be  made  Immediately  after  his  arrival 
and  the  transfer  of  the  baxgage  to  the 

flatform,  making  due  allowance  for 
he  delay  and  confusion  caused  by 
the  arrival  and  departure  of  trains 
and  the  crowd  that  usually  Is  about 
the  platform.   And  where -one  la  In- 
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he  has  not  been  notified  of  its  arrival and  the 
passenger  must  make  his  demand  on  some  repre- 
sentative of  the  carrier  if  one  is  to  be  found."  If 
the  ba^age  remains  in  the  carrier's  possession 
after  the  passenger  has  had  a  reasonable  opportu- 
nity to  remove  it,  the  carrier's  liability  in  respect 
thereto  is  only  that  of  a  warehouseman,  and  as 
such  it  is  bound  to  exercise  only  ordinary  care  in 
protecting  the  ba^age,  and  is  liable  only  for  loss 
or  injury  caused  by  its  n^ligence,''  particularly 
where  after  such  time  the  carrier  stores  the  ba^age 
as  it  is  its  duty  to  do,  at  the  expense  of  the  pas- 
senger, in  accordance  with  the  usual  practice.** 
Where  baggage  is  left  with  the  carrier  au  unrea- 
Bonable  time  before  it  is  to  be  transported,  the 
carrier  is  liable  only  as  warehouseman."* 

Baggage  received  by  mistake.  It  has  been  held 
that  the  carrier  may  be  made  liable  as  warehouse- 


man where  it  receives  the  baggie  of  a  passenger 
owing  to  the  mistake  of  a  connecting  line,  on  the 
ground  that  whether  it  has  received  it  properly  or 
not  it  is  incumbent  on  the  carrier  to  take  ordinary 
care  of  it.*** 

[$  1590]  b.  What  Oonstitntes  Reasonable  Time. 

The  troublesome  question  in  this  connection  is  as  to 
what  constitutes  a  reasonable  time  within  which  the 
passenger  must  call  for  his  haggage,  and  this  must 
be  determined  from  all  the  circumstances  of  the 
case,  such  as  the  character  of  the  station,  the  facili- 
ties there  for  receiving  ba^age,  and  the  opportuni- 
ties afforded  by  the  carrier  for  delivering  baggage 
when  called  for.**  The  omission  of  a  passenger  to 
call  for  his  baggage  until  the  day  following  that  of- 
arrival  at  his  destination  is,  under  ordinary  circum- 
stances, imreasonable,  and  therefor  the  carrier 
ceases  to  be  responsible  as  such  and  is  liable  merely 


formed  that  hla  h&gg&ge  has  not  ar- 
rived on  the  train  with  him,  and  he 
falls  to  fflve  any  directions  concern- 
ing. It  or  any  notice  as  to  where  he 
mar  be  found,  he  should  call  and 
make  Inquiry  bu  soon  as  practicable 
after  the  arrival  of  the  next  train. 
Ghlcaco,  etc.,  R  Co.  v.  Addisoat,  17 
lit  A.  SS2. 

[b]  Watttw  for  Mttipn  MMoanmo- 
flaWniis  I  Th  n  rn  rf  that  baggase  was 
not  called  -for  within  a  reasonable 
time  because  the  passenger  waited 
until  she  could  secure  sleeper  acoom- 
modatiODS  does  not  make  the  carrier 
liable  as  Insurer.  Denver,  etc.,  R. 
Co.  T.  Ihnrle,  fiS  Colo.  127,  14B  P  888, 
I4RAI9I6D  118. 

80.  Indiana,  etc.,  R  Co.  v.  2illy,  20 
Ind.  A.  669,  61  141;  Hicks  v.  Wa- 
bash R  Co.,  181  Iowa  29B.  108  N~W 
634,  8  IjRA.NS  236:  HolCat  v.  Lone 
Island  R  Co.,  128  App.  Dlv.  719,  107 
NTS  1113. 

[a]  A  oazrier  need  not  nottfy  a 
pMsenger  of  .the  arrim  of  bis  tnuik 
at  Its  destination  in  order  to  ter- 
minate Its  obligation  aa  common  car- 
rier on  his  failure  to  call  for  It 
within  a  reasonable -time,  Moffat  v. 
Long  Island  R.  Co.,  123  App.  Dlv.  719. 
107  NTS  1113. 

86.  Brown  v.  Canadian  Fac.  R  Co., 
3  Man.  We.  6  CanLTOccNotes  496. 

[a]    Ttras,  In  one  case,  plaintiff,  a 

Fassenger,  sued  defendant  to  recover 
or  baggage  whlcli  had  been  de- 
stroyed Dy  fire  in  the  baggage  room. 
The.  carrier  set  up  the  defense  that 
the  baggage  was  safely  carried  to 
Its  destination,  and  not  being  called 
for  was  stored,  and  while  In  storage 
was  destroyed  by  Are  without  fault 
on.  Its  part.  Plaintiff  replied  that  hia 
passage  had  been  over  several  lines; 
that  while  on  an  Intermediate  line  he 
was  informed  that  his  baggage  was 
not  on  the  same  train  as  himself; 
that  on  reaching  his  destination  at 
defendant's  station  he  looked  in 
defendant's  baggage  car,  and  not  see- 
ing his  .  baggage  went  away  without 
calling  for  it;  and  that  he  called  the 
next  day,  but  was  told  that  It  had 
been  destroyed.  It  was  held  that  the 
replication  was  bad  on  demurrer. 
Brown  v.  Canadian  Pac.  K.  Co.,  S  Man. 
496,  6  CanLTOccNotes  496. 

87.  U.  S. — Wlegand  v.  New  Jersey 
Cent.  R.  Co.,  75  Fed.  370  [aff  79  Fed. 
991.  26  CCA  681];  Jacobs  v.  Tutt,  33 
Fed.  412. 

Ala, — Central  of  Georgia  R.  Co.  v. 
Jones,  150  Ala.  379,  43  S  675.  124  Am 
SR  71.  9  LRANS  1240. 

Ark. — Kansas  City  Southern  R.  Co. 
V.  Thomas,  97  Ark.  287,  183  SW  1080; 
Kansas  City,  etc.,  R.  Co.  v.  McQahey. 
83  Ark.  344,  38  SW  669,  68  AmSR 
111,  86  LRA  781. 

Colo. — ^Denver, .  etc..  R  Co.  v.  Doyle, 
68  Colo.  827,  146  P  688,  LRA1916D 
118. 

111. — Chicago,  etc.,  R.  Co,  v.  Boyce, 
78  111.  610,  24  AmR  268;  Bradley  v. 
Chicago,  etc..  R,  Co.,  147  111.  A.  897; 
Schnltxmeyer  v.  Illinois  Cent.  R  Co., 
147.111.  A.  101;  Chicago,  etc.,  R  Co. 
V.  Addtzoat.  17  III  A.  632. 


Ind. — Indiana,  etc..  R.  Co.  v.  Zlllv, 
20  Ind.  A.  569,  61  NE  141;  Pennsyl- 
vania Co.  v. .  Liverlght,  14  Ind.  A.  618, 
41  NB  360. 

Iowa. — Hicks  v.  Wabash  R  Co.,  131 
Iowa  296,  108  NW  684,  8  LRANS -286; 
Mote  V.  Chicago,  etc.,  R  Co.,  27  Iowa 
22.  1  AmR  212. 

Kan. — Ka-nsaa  .City,  etc»  R.  Co.  v. 
Patten,  3  Kan.  A.  338,  46  P  108. 

.Ky. — Louisville,  etc..  R  Co.  v.  Ma- 
han,  8  Bush  184;  Seasonsood  v. 
Owensboro,  etc.,  R  -Co.,  14  KyL  480. 

Mich. — Laffrey  v.  Qrummond,  74 
Mich.  186.  41  NW  894,  16  AmSR  624, 
3  LRA  287. 

Mo. — ^Levl  V.  .Missouri,  etc.,  R.  Co., 
167  Ma  A.  686.  188  SW  099:  Rossler 
v.  Wabash  R.  Co.,  116  Mo.  A.  616,  91 
SW  1018:  Hubbard  v.  Mobile,  eta.  R. 
Co.,  112  Mo.  A.  459,  87  SW  62;  Felton 
V.  Chicago,  etc.,  R.  Co.,  86  Mo.  A.  332; 
Cohen.  V.  St.  Louis,  etc.,  R  Co.,  69  Mo. 
A.  66;  Lin  v  Terre  Haute,  etc,  R 
Co.,  10  Mo.  A.  126. 

Nebr. — Campbell  v.  Missouri  Pac. 
R  Co„  78  Nebr.  .  479,  111  NW  126. 

N.  T.— MatUson  v.  New  York  Cent. 
R  Co.,  67  N.  Y.  662,  76  N.  Y.  881: 
Burnell  V.  New  York  Cent. .  R  Co„  46 
N.  Y.  184.  6  AmR  61:  Roth  v.  Buffalo, 
etc.,  R  Co.,  34  N.  Y.  548,  90  AmD 
736;  MotFat  v.  Long  Island  R.  Co., 
123  App.  Dlv.  719,  107  NTS  1113; 
Kressln  v.  New  Jersey  Cent.  R.  Co., 
119  App.  Dlv,  86,  103  NTS  1002; 
Graves  v.  Pitchburg  .R.  Co.,  29  App. 
Dlv.  591.  51  NTS  636;  Mortland  V. 
Philadelphia,  etc.,  R  Co.,  81  Hun  473, 
30  NTS  1021;  Burgevin  v.  New  Torlc, 
etc.,  R.  Co.,  69  Hun  479.  23  NTS  416: 
Hotdridge  v.  Utlca,  etc.,  R.  Co.,  66 
Barb.'  191;  Nevlns  v.  Bay  State 
Steamboat  Co.,  17  N.  T.  Super.  225; 
Klein  v.  Hamburg-American  Packet 
Co.,  .  3  Daly  390;  Torpey  v.  Williams, 
3  Daly  162;  Van  Horn  v.  Kermit,  4 
E.  D.  Smith  453:  Gausmann  v.  New 
Tork  Cent.,  etc.,  R,  Co.,  63  Misc.  200, 
118  NTS  495  [aff  134  App.  Dlv.  989 
mem.  119  NTS  1126  memi;  Hurwltz 
V.  Hamburg-American  Packet  Co..  27 
Misc.  814,  66  NTS  379;  Church  v.  New 
Tork  Cent.,  etc.,  R  Co.,  116  . NTS  560 
[aff  136  App.  Dlv.  914  mem.  119  NTS 
1117  mem  (aff  201  N.  T.  688  mem,  95 
NE  1125. mem)]. 

N.  C. — Charlotte  Trouser  Co.  v. 
Seaboard  Air  Line  R.  Co,.  139  N.  C, 
3S2,  61  SE  973:  Kahn  v.  Atlantic, 
etc..  R.  Co.,  115  N.  C.  638,  20  SE  169. 

Oh. — Pennsylvania  Co.  v.  Miller,  86 
Oh.  St.  641,  35  AmR  620. 

Pa. — Merritt  v.  Lehigh  Valley  R. 
Co.,  49  Pa.  Super.  219;  Moyer  v. 
Pennsylvania  R.  Co,,  81  Pa.  Super.  669. 

Tex. — St.  Louis,  etc.,  R.  Co.  v. 
Akera,  (Civ.  A.J  73  SW  848;  St. 
Louis,  etc.,  R.  Co.  v.  Terrell,  (Civ. 
A.)  72  SW  430*  Galveston,  etc.,  R. 
Co.  v.  Smith.  (Civ.  A.)  24  3W  668; 
Gulf,  etc.,  R.  Co.  V.  Jackson,  (A.)  16 
SW  128;  Texas,  etc.,  R  Co.  v.  Capps, 
2  Tex.  A.  Civ.  Cas.  |  SS. 

Vt.— Oulmtt  V.  Henshav,  36  Vt 
606,  84  AmD  646. 

Wis. — ^Hoeger  v.  Chicago,  etc,,  R. 
Co.,  63  Wis,  100,  SS  NW  4SB,  6S  AmR 
271. 


Eng. — Patscheider  v.  Great  West- 
em  R  Co..  S  Ex.  D.  168. 

Man. — Brown  v.  Canadian  Pac.  R 
Co.,  3  Man.  496,  6  CanLTOcoNotea 
496. 

Ont. — ^Vlneberg  v.  Qrand  Trunk  R 
Co.,  13  Ont.  A  98;  Hamel  v.  Grand 
Trunk  R  Co..  2  OntWN  1286,  19 
OntWR  633. 

[a]  &OSS  hr  flxe.1— Where  a  pas- 
senger falls  to  remove  his  baggage 
on  nis  arrival  at  his  destination,  and 
It  Is  destroyed  by  fire,  in  order  to 
recover  he  must  show  such  negli- 
gence on  the  carrier's  part  aa  would 
make  it  liable  as  warcdtouseman. 
Kansas  City  Southern  R  Co,  v, 
Thomas,  97  Ark.  287,  183  SW  1080; 
Kansas  City,  etc.,  R.  Co.  v.  McGahey, 
63  Ark.  344,  88  SW  669,  68  AmSR 
111.  36  LRA  781. 

[b]  A  statu**  Umltiag  tbs  UabU- 
Itf  at  oonunon  carrlsni  In  certain  re- 
spects does  not  affect  their  liability 
as  warehousemen  In  regard  to  bag- 
gage left  at  a  station  by  a  passenger. 
Wlegand  v.  New  .Jersey  Cent.  R  Co.. 
75  Fed.  370  [aff  79  Fed.  991.  26  CCA 
681]  (construing  New  Jersey  stat- 
ute): Clarke  v.  New  York  Cent.,  etc.. 
R.  Co.,  157  App.  Dlv.  194.  141  NTS 
966. 

88.  See  infra  I  1592. 

89.  See  supra  I  15S7. 

90.  Fairfax  v.  New  Tork  Cent., 
etc.,  R  Co..  37  N.  T.  Super.  516. 

91.  U.  S.— Jacobs  v.  Tutt.  33  Fed. 
412. 

Ark. — Kansas  City,  etc..  R.  Co.  v. 
McGahey.  63  Ark.  344,  38  SW  659,  68 
AmSR  111.  36  LRA  781. 

Colo. — Denver,  etc.,  R.  Co.  v.  Doyle, 
58  Colo.  327,  146  P  688,  LRA1916D 
113. 

111. — Chicago,  etc.  R.  Co.  v.  Boyce, 
73  111.  510.  24  AmR  268. 

Ind. — Indiana,  etc.,  R.  Co.  v.  Zllley, 
20  Ind.  A.  669,  61  NE  141  (seven 
days  after  held  unreasonable). 

Iowa. — George  F.  Dltman  Boot, 
etc.,  Co.  v.  Keokuk,  etc.,  R.  Co.,  91 
Iowa  418,  59  NW  267,  51  AmSR  362; 
Mote  V.  Chicago,  etc.,  R.  Co.,  27  Iowa 
22.  1  AmR  212. 

Kan. — Kansas  City,  etc.,  R  Co.  v. 
Patten,  8  Kan.  A.  338,  46  P  108. 

Ky. — Louisville,  etc,  R  Co.  v. 
Mahan.  8  Bush.  184. 

Nebr. — Campbell  v.  Missouri  Pac. 
R.  Co..  78  Nebr.  479.  Ill  NW  126. 

N.  T. — Graves  v.  Fitchburg  R  Co., 
29  App.  Dlv.  591.  51  NTS  636;  Burge- 
vin V.  New  Tork  Cent,  etc.  R  Co., 
69  Hun  479,  23  NTS  415;  Jones  v. 
Norwich,  etc.,  Transp.  Co.,  50  Barb. 
193;  Curtis  v.  Avon,  etc.,  R,  Co.,  49 
Barb.  148;  Gary  v.  Cleveland,  etc.,  R. 
Co.,  29  Barb.  35;  Gausmann  v.  New 
Tork  Cent,  etc.,  R.  Co.,  63  Mlsc  200, 
118  NTS  496  [aff  134  App.  Dlv.  989 
mem,  119  NTS  1125  memi. 

Pa. — Merritt  v.  Lehigh  Vailey  R. 
Co.,  49  Pa.  Super.  219. 

Tex. — Texas,  etc.,  R.  Co.  v.  Capps, 
2  Tex.  A.  Civ.  Cas.  |  38. 

Vt.— Oulmit  V.  Henshaw,  36  Vt. 
604.  S4  AmD  646. 

Wis. — Tallman  v.  CThlcago.  etc  R. 
Co.,  136  Wis.  648,  118.  mV-v  JOB.  16 
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as  a  warehoasemap.*'  However,  nnder  some  eiream- 
stances  it  ia  not  unreasonable  for  a  passenger  arriv- 
ing at  his  destination  during  the  evening  or  late 
afternoon  of  one  day  to  omit  to  call  for  his  bag- 
gage until  the  morning  of  the  following  day. 
Longer  periods  have  been  held  unreasonable,  sneh 
as  a  day  and  a  half,"  and  from  Friday  night  until 
Monday  morning;*'  but,  on  the  other  hand,  it  has 
been  held  that  a  failure  to  claim  baggage  until 
thirty-six  hours  after  its  arrival  does  not  change 
the  carrier's  liability  for  its  loss  to  that  of  a  ware- 
houseman without  a  showing  that  the  loss  was  due 
to  the  delay.**  The  reasonable  time  begins  to  run 
from  the  arrival  of  the  ba^^age,  and  not  of  the 
passenger,"'  althoi^h  it  has  been  held  that  the  rule 
does  not  require  a  passenger  to  make  a  demand  for 
his  ba^age  immediately  on  arriving  at  his  destina- 
tion."* The  time  is  not  ordinarily  extended  by  an 
unusual  circumstance  for  which  the  carrier  is  in  no 
way  responsible."   The  question  of  what  is  a  rea- 

AnnCas  711  and  note. 

Uan. — Brown  v.  Canadian  Pac.  R, 
Co.,  3  Man.  496,  6  CanLTOccNotes 
496. 

Ont. — Vinebers:  v.  Orand  Trunk  R. 
Co..  IS  Ont.  A.  93. 

[a]  Knowladff*  of  elo«lu  of 
d^otri— Where  a  pasaenffer  KnoWH 
that  the  carrier's  depot  Is  usually 
closed  soon  after  the  time  of  his 
arrival,  and  he  makes  no  effort  to  re- 
move his  bav^a^e  therefrom  and 
does  not  ask  that  the  station  be  kept 
open  until  he  has  had  an  oppor- 
tunity to  take  It  away,  he  cannot 
complain  that,  because  of  the  cloaing 
of  the  depot,  he  has  no  opportunity 
to  obtain  It  Graves  v.  Fltchburg  R. 
Co..  29  App.  DlV.  591,  51  NYS  636. 

[b]  XUwtratlon  of  rMWonabl* 
time. — A  passenger  is  not  derelict  In 
calling  for  his  bagsage,  where,  on  ar- 
riving at  hla  destination,  he  goes  to 
the  hotel  close  by  and  sends  back 
for  hfs  baggage.  Nevlns  v.  Bay 
State  Steamboat  Co.,  17  N.  T.  Super. 
2SS. 

[c]  The  latouM  of  the  kow  of 
anlTal  does  not  excuse  a  passenger 
from  the  duty  of  forthwith  claiming 
his  banage,  provided  it  Is  placed  on 
Uie  platform  ready  for  delivery,  so 
that  he  can  receive  It.  Texas,  etc., 
R.  Co.      Capps,  2  Tex.  A.  Civ.  Cas. 

t»;  Oulmit  v.  Henshaw.  SS  Vt.  604, 
4  AmD  646. 

As  anwrtloa  fw  eovrt  o*  Jwr  >m 

infra  t  1608. 

98.  U.  S. — ^Wlegand  v.  New  Jer- 
sey Cent.  R.  Co.,  78  Fed.  S70  [atf  79 
Fed.  991,  25  CCA  6S1];  Jacobs  v.  Tutt, 
SS  Fed.  412. 

Ky. — Wald  v.  Louisville,  etc.,  R. 
Co.,  92  Ky.  64S,  18  SW  850.  IS  KyL. 
858. 

N.  T, — Oraves  v.  Fltchburg  R.  Co., 
29  App.  DIv.  691,  61  NYS  eA:  Hold- 
ridge  V.  Utlca,  etc.,  R.  Co.,  56  Barb. 
ISlT 

Pa. — Moyer  v.  Pennsylvania  R.  Co., 
81  Pa.  Super.  569. 

Tex. — St.  IjOuIs,  ptc.  R.  Co.  v.  Ter- 
rell, (Civ.  A.)  72  SW  480. 

Out. — Vineberg  v.  Grand  Trunk  R. 
Co.,  13  Ont.  A.  93. 

[a]  Thus,  where  there  are  no  or- 
dinary obstacles,  it  Is  unreasonable 
for  a  passenger  to  wait  from  the 
middle  of  the  afternoon  until  nine 
o'clock  of  the  next  Hay  before  call- 
ing for  his  baggage.  Jacobs  v.  Tutt, 
33  Fed.  412. 

d3.  Burgevln  v.  New  York  Cent., 
etc..  R.  Co..  69  Hun  479,  23  NYS  416; 
Tallman  v.  Chicago,  etc.,  R.  Co.,  136 
Wis.  648,  118  NW  206,  16  AnnCas 
711. 

•4.  Denver,  etc..  R.  Co.  v.  Doyle, 
68  Colo.  327,  145  F  688,  LRA1916D 

lis. 

9B.  Watkins  v.  New  York  Cent., 
etc..  R.  Co.,  16  NYSt  592;  Hoeeer  v. 
Chicago,  etc..  R.  Co.,  63  Wis.  IDO,  23 
NW  435,  63  AmR  271. 


sonable  time  within  which  to  take  away  ba^^^ag^ 
may  be  modified  by  a  rule  of  the  railroa4  commis- 
sioners, providing  that  passengers  can  frequently 
expedite  the  movement  of  baggage  by  checking  it 
on  trains  in  advauee  of  that  on  which  th^  expect 
to  travel.^ 

[i  1591]  c.  Baggage  Semaming  for  Passenger's 
AccommodAtioii.  Where  the  passenger  on  arrival 
at  his  destination  takes  his  baggage  into  his  own 
exclusive  possession  and  control,  the  company 's 
liability  as  common  carrier  ends,  and  does  not  attach 
again  by  reason  of  the  circumstance  that  the  b^- 
gage  agent,  for  the  accommodation  and  convenience 
of  the  passenger,  agrees  to  store  it  until  sent  for.* 
In  some  cases  it  has  been  held  that,  even  where 
the  retention  of  possession  by  the  carrier  is  at  the 
request  of  the  passenger,  the  liability  ia  that  of 
bailee  for  hire,  involving  the  necessity  of  using  ordi- 
nary care.'  But  on  the  other  hand  it  has  been  held 
that  in  such  cases,  if  no  storage  charges  are  paid. 


•6.  Lamed  v.  New  Jersey  Cent. 
R.  Co.,  81  N.  J.  L.  671,  79  A  289. 

»7.  Denver,  etc..  R.  Co.  v.  Doyle, 
i>8  Colo.  S27,  146  P  688.  LRAlOlSD 
113. 

98.  Cole  v.  Goodwin,  19  Wend.  (N. 
Y.)  251,  82  AmD  470.  Compare  Oulmit 
V.  Henshaw,  35  Vt.  604,  84  AmD 
646  (holding  that  the  reasonable  time 
within  which  a  passenger  must  apply 
for  hla  baggage  is  directly  after  Its 
arrival,  making  due  allowance  for 
the  delay  necessarily  occasioned  by 
the  crowd  on  the  platform). 

99.  Chicago,  etc.,  R.  Co.  v.  Boyce, 
73  111.  510,  24  AmR  268. 

[a]  Xhm  illaesR  of  the  passenger, 
by  reason  of  which  he  does  not  reach 
his  destination  as  soon  as  his  bag- 
gage, will  not  have  the  effect  of  ex- 
tending the  liability  of  the  carrier 
as  Insurer  beyond  what  It  would 
otherwise  be,  and  of  preventing  the 
liability  of  warehousemen  from  at- 
taching. Chicago,  etc..  R.  Co.  v. 
Boyce,  73  111.  510.  24  AmR  268. 

1.  Hamel  v.  Grand  Trunk  R.  Co., 
2  OntWN  1286,  19  OntWR  633. 

2.  Ga. — Southern  R.  Co.  v.  Rosen- 
helm,  1  Ga.  A.  766,  68  SB  81. 

Ky. — Louisville,  etc.,  R.  Co.  v.  Ha- 
han,  8  Bush  184. 

N.  Y.— Kressin  v.  New  Jersey 
Cent.  R.  Co.,  119  App.  Dlv.  86,  108 
NYS  1002;  Mortland  v.  Philadelphia, 
etc..  R.  Co.,  81  Hun  478,  80  NYS  1021. 

Pa.— NaUonal  Line  88.  Ca  v. 
Smart,  107  Pa.  492. 

Tex. — Galveston,  etc.,  R.  Co.  v. 
Smith,  81  Tex.  479.  17  SW  ISS. 

Eng. — ^Hodkinson  v.  London,  eta, 
R.  Co..  14  Q.  B.  D.  228. 

Ont. — Penton  v.  Grand  Trunk  R. 
Co.,  28  U.  C.  Q.  B.  367. 

[a]  BasMncar  hoidlaff  vllsam 
book. — Where  a  passenger  leaves  hla 
trunks  over  night  In  the  baggage 
room  after  surrendering  his  checks, 
and  they  are  destroyed  oy  fire  in  the 
night,  the  carrier  has  no  higher  re- 
sponsibility than  that  of  a  deposi- 
tory, although  the  owner  of  the 
trunks  may  have  been  a  holder  of  a 
mileage  book,  good  for  transporta- 
tion on  the  carrier's  trains.  South- 
ern R.  Co.  v.  Rosenheim,  1  Ga.  A. 
766,  68  SE  81. 

[b]  Delivery  to  porter  as  agent. — 
Where  a  passenger  told  the  porter, 
an  employee  of  the  company,  whose 
duty  It  was  to  attend  to  baggage  of 
passengers,  that  he  would  leave  hfs 
luggage  at  the  station  for  a  short 
time  and  then  send  for  it,  and  the 
porter  replied  that  he  would  take 
care  of  it,  this  amounted  to  a  deliv- 
ery of  the  luggage  by  the  company 
to  the  passenger  and  a  redelivery  by 
him  to  the  porter  as  his  agent,  and 
the  company  was  therefore  not  lia- 
ble for  its  subsequent  loss.  Hod- 
klnson  v.  London,  etc.,  R.  Co.,  14  Q. 
B.  D.  228. 

8.    111.— Davis  V.  St.  Louis,  etc.,  R. 


Co..  181  III.  A.  163. 

Ind. — Indiana,  etc,  R.  Co.  v.  ZlUey, 
20  Ind.  A.  569.  SI  NE  141. 

Mich. — Fraam  v.  Grand  Rapids, 
etc.,  R.  Co.,  161  Mich.  666,  126  -NW 
8S1,  29  LRANS  834,  21  AnnCas  96. 

Miss. — Yasoo,  etc.,  R.  Co.  v,  Hughes 
94  Miss.  242,  47  S  662.  22  LRANS  975. 

Nebr. — Campbell  v.  Missouri  Pac. 
R.  Co.,  78  Nebr.  479,  111  NW  126. 

Oh. — Pennsylvania  Co.  v.  Miller,  S6 
Oh.  St.  541,  35  AmR  620. 

Pa. — National  Line  SS.  Co.  v. 
Smart.  107  Pa.  492. 

Tex. — Galveston,  eta,  H-  Co.  V. 
Smith.  81  Tex.  478.  17  SW  ISt,  (ClV. 
A.)  24  SW  668. 

Wis.— Milwaukee  Mirror,  etc.. 
Works  V.  Chicago,  etc.,  R.  Co.,  148 
Wis.  173,  134  NW  S79.  88  LRANS 
383 

Eng. — Harris  v.  Great  Western  R. 
Co..  1  Q.  B.  D.  615. 

[a]  Fsroel  room. — (l)  Where  a 
railroad  company  maintains  a  parcel 
room  Where,  for  a  nominal  charge. 

fersons  may  have  their  belong- 
nga  cared  for,  it  does  not  act  In  its 
capacity  as  a  common  carrier,  as  the 
articles  are  not  checked  for  trans- 
portation, but  for  safe-fceeplnff  and 
redelivery  at  the  plaoe  or  deposit, 
but  It  acts  In  the  capacity  of  a  ware- 
houseman. Fraam  v.  Grand  Rapids, 
etc..  R.  Co.,  161  HIch.  SE6,  126  NW 
861,  29  LRANS  684  and  nota,  11  Ann 
Cas  96  and  note.  (2)  Where  a  ticket 
issued  for  such  bagsage  has  on  the 
face  of  it  a  plain  and  unequivocal 
reference  to  the  conditions  printed  on 
the  back,  the  passenger  is  bound  by 
such  conditions,  whether  he  has  made 
himself  acquainted  with  them  or  not. 
Harris  v.  Great  Western  R.  Co..  1 

8.  B.  D.  616:  Lyons  v.  Caledonian  R. 
0.,  [1909]  8.  d  1185.  (S)  Where  a 
railroad  company  holds  itself  out  as 
willing  to  take  charge  of  a  suit  case 
and  to  redeliver  it  on  presentation  of 
a  check,  and  demands  and  receives  a 
certain  compensation,  that  this  com- 
pensation is  small  la  of  no  eonse- 

Juence,  Its  adequacy  being  a  matter 
or  the  determination  of  the  parties, 
and,  they  having  agreed,  the  courts 
will  not  interfere  and  hold  the  con- 
tract a  bailment  for  accommodation 
and  not  for  hire.  Praam  v.  Grand 
Rapfds.  etc.,  R.  Co.,  161  Mich.  666. 
126  NW  851.  2»  LRANS  884,  21  Ann 
Cas  96. 

[b]  VoUee  of  value  of  baggace. — 

In  an  action  against  a  railroad  com- 
pany for  the  value  of  the  contents  of 
a  suit  case  checked- In  the  parcel 
room,  where  plaintiff  instructed  de- 
fendant's employee  to  be  very  care- 
ful as  there  were  lots  of  goods  In 
the  caae,  and  received  the  assurance 
that  the  company  would  be  responsi- 
ble and  that  he  need  not  worry,  this 
conversation  was  sufflclent  to  warn 
defendant  that  the  article  was  of 
considerable  value.    FrsAm  v.  Grand 


derelovmevls  and  ohanges  in  the  law  see  cumulative  Annotations,  same  title,  page  and  uQte  number. 

Digitized  by  VjOOy  LC 


For  later  oases. 


§§  1591-1593] 


CABBIEB8 


[10  C.  J.]  1221 


the  carrier  is  merely  a  gratuitous  bailee,  liable  only 
for  gross  negligence* 

1592]  d.  Daty  to  Store  and  Protect  Baggage. 

It  is  the  carrier's  duty  as  warehouseman  to  store 
the  baggage  in  a  proper  and  suitable  place  and  to 
exercise  ordinary  care  and  diligence  in  safely  keep- 
ing it  there  and  in  protecting  it,  and  it  is  liable  for 
the  loss  resulting  from  negligence  in  the  perform- 
ance of  this  duty,"  such  duty  arising  not  under  an 
independent  contract,  but  as  a  part  of  the  carrier's 
duty  under  the  original  contract  of  transportation.' 
And  it  has  been  held  that  it  is  a  condition  precedent 
to  the  change  of  the  carrier's  responsibility  from 
that  of  a  common  carrier  to  that  of  a  warehouse- 
man that  the  baggage  shall  have  been  stored  in  a 
reasonably  safe  and  secure  warehouse  and  that,  until 
this  has  been  done,  the  carrier's  liability  remains 
that  of  insurer.^  Whether  a  carrier's  duty  as  ware- 
houseman requires  the  employment  of  a  watchman, 
or  the  construction  of  fireproof  depots,  or  the  adop- 
tion of  other  precautions,  must  depend  on  the  cir- 


cumstances and  the  location  of  the  depot.^  Where 
the  carrier  is  in  the  relation  of  warehouseman,  it  is 
not  responsible  for  the  n^lect  of  its  employees  to 
rescue  baggage  in  the  warehouse  from  destruction 
by  fire  when  such  employees  are  there,  but  not  in 
the  course  of  their  employment,"  although  the  rule 
is  otherwise  when  they  are  present  in  the  course 
of  their  employment.^"  This  duty  to  store  and  pro- 
tect ba^^age,  however,  extends  only  to  articles  which 
come  within  the  definition  of  baggage,  and  does  not 
include  articles  improperly  checked  as  baggage.'* 
A  statute  imposing  liability  on  railroad  companies 
for  destruction  of  property  by  fire  does  not  apply 
to  the  loss  of  a  passenger's  baggage  by  a  fire  which 
was  not  caused  by,  or  did  not  result  from,  the 
operation  of  the  train.*' 

1593]  13.  Connecting  Oarriers  and  Through 
Tickets — a.  In  QeneraL  Where  there  are  several 
connecting  lines  forming  a  united  continuous  line, 
all  parts  of  one  system  under  the  same  general 
direction  and  control,  each  is  responsible  for  a  lossj 


RapldH,  etc.,  R.  Co.,  161  Mich.  556. 
12*  NW  851,  29  LRiNS  834.  21  Ann 
Cas  96. 

[c]  WImt*  »  Mnimr  malntalTiM 
two  plM«R  in  Its  depot  for  tlw  vtor- 

mg*  of  1wsV*ff*  at  slightly  different 
rates,  a  passenger  has  the  option  to 
select  eluier  place,  In  the  absence  of 
any  objection  by  the  carrier  that  the 
right  place  Is  not  selected  when  he 
tenders  the  baggage  for  storage;  and 
the  carrier,  by  accepting  it  for  stor- 
age in  one  place,  is  estopped  from 
asserting  that  it  should  have  been 
taken  to  the  other  place.  Milwaukee 
Mirror,  etc..  Works  v.  Chicago,  etc., 
R.  Co.,  148  Wis.  173.  134  NW  379, 
88  LRANS  383. 

4.  Iowa. — Van  Qllder  r.  Chicago, 
etc..  R.  Co.,  44  Iowa  fi48. 

Mass. — Clark  V.  Siastem  R.  Co., 
189  Mass.  423,  1  NB  128. 

Mich.— MarahaU  v.  Pontlac,  etc..  R. 
Co.,  126  Mloh.  4B,  85  NW  242. 

N.  Y. — Jones  v.  Norwich,  etc.. 
Transp.  Co.,  60  Barb.  198. 

Wis. — ^Mlnor  v.  Chicago,  etc.,  R. 
Co..  19  Wis.  40.  88  AmD  670. 

Ont. — Carlisle  v.  Grand  Trunk  R. 
Co..  2B  Ont.  L.  872.  1  DomLJl  130. 
3  OntWN  510,  20  OntWR  8S0. 

[a]  ThoSf  (1)  where  a  passenger's 
baggage  was  delivered  to  him  at  his 
destination,  but  afterward  he  asked 
the  baggage-master,  as  a  matter  of 
convenience,  to  keep  it  until  he  sent 
for  it,  the  bailment  being  gratui- 
tous, the  company  would  not  be 
liable  as  a  common  carrier  for  the 
subsequent  loss  of  the  baggage,  but 
only  on  proof  of  a  loss  caused  by  its 
gross  negligence.  Minor  v.  Chicago, 
etc.,  R.  Co.,  19  Wis.  40,  88  AmD  670. 
(2)  Where  baggage  Is  checked  with- 
out extra  charge  on  an  ordinary 
railroad  ticket  and  would  ordinarily 
be  forwarded  on  the  next  passenger 
train,  but  the  passenger  who  might 
have   traveled   by    that   train  pur- 

Jiosely  delays  hii  Journey  until  a 
ater  train  In  the  expectation  that 
his  baggage  will  have  preceded  him, 
the  railroad  company  Is  a  gratuitous 
bailee  and  liable  only  for  gross  negU- 

fence  as  regards  Its  custody  of  the 
aggage  at  the  point  of  destination, 
after  the  time  when  It  should  have 
been  claimed  by  the  passenger,  had 
he  taken  the  earlier  train.  Carlisle 
V.  Grand  Trunk  R.  Co..  25  Ont.  L. 
372.  1  DomLR  130.  8  OntWN  610,  20 
OntWR  860. 

[b]  Authority  of  areat. — ^Where 
the  passenger  surrendered  her  bag- 
Mge  check  and  left  her  trunk  with 
the  baggage-mam:er  for  safe-keeping, 
for  her  accommodation,  in  the  ab- 
sence of  evidence  that  the  baggage* 
master  had  authority  to  make  such 
arrangement,  the  carrier  did  not  be- 
come liable  as  warehouseman.  Hattl- 
son  V.  New  York  Cent.  R.  Co.,  67  N. 
T.  662. 

'  Ala. — Central   of   Oeorgla  R, 


Co.  V.  Jones,  160  Ala.  879,  43  S  676, 
124  AmSR  71.  9  LRANS  1240. 

Ark. — Kansas  City,  etc,  R.  Co,  T. 
McGahey,  63  Ark.  344,  38  SW  <6»,  68 
AmSR  111,  36  L.RA  781. 

Ga. — Georgia  R..  etc..  Co.  v.  Thomp- 
son, 86  Ga.  327,  12  SE  640. 

111. — Bradley  v.  Chicago,  etc.,  R, 
Co.,  147  111.  A.  397. 

Ind. — Indiana,  etc..  R.  Co.  v.  Zilley, 
20  Ind.  A.  669.  61  NE  141. 

Iowa. — George  F.  Ditman  Boat, 
etc.  Co.  V.  Keokuk,  etc.,  R.  Co.,  91 
Iowa  416,  69  NW  2S7,  61  AmSR  362; 
Mote  V.  Chicago,  etc.,  R.  Co..  27  Iowa 
22,  1  AmR  212;  Warner  v.  Burling- 
ton, etc.,  R.  Co.,  22  Iowa  166.  92 
AmD  389;  Porter  v,  Chicago,  etc.,  R. 
Co.,  20  Iowa  73. 

Kan. — Kansas  City,  etc.,  R.  Co,  v. 
Patten,  3  Kan.  A.  338,  46  P  108. 

Ky.— Wald  v.  Louisville,  etc..  R. 
Co.,  92  Ky.  64S,  18  SW.  850,  13  KyL 
863. 

Mass. — Nealand  v.  Boston,  etc.,  R. 
Co..  161  Moss.  67,  36  NE  692;  Clark 
V.  Eastern  R.  Co.,  139  Mass.  428.  1 
NE  128. 

Mo. — Levi  V.  Missouri,  etc.,  R.  Co.. 
167  Mo.  A.  636,  138  SW  699:  Rossler 
V.  Wabash  R.  Co.,  116  Mo.  A.  D16,  91 
SW  1018:  Ross  V.  Missouri,  etc..  R. 
Co.,  4  Mo.  A.  688. 

N.  T. — Matteson  v.  New  York  Cent 
etc.,  R.  Co.,  76  N.  Y.  881;  Valrfaz  v. 
New  York  Cent.  etc..  R.  Co..  67  N. 
Y.  11, 78  N.  Y.  167,  29  AmB  119' Clarke 
v.  New  York  Cent.,  etc,  B.  Co^  157 
App.  Div.  194,  141  NTS  866  [aft  215 
nT  Y.  649  mem,  109  NB  1070  memi; 
Van  Horn  v.  Kermlt,  4  E.  D.  Smith 
463. 

N.  C. — Charlotte  Trouser  Co.  v. 
Seaboard  Air  Line  B.,  139  N.  C.  882, 
61  3SS  973;  Kahn  v.  Atlantic,  etc., 
R.  Co.,  116  N.  C.  688.  20  SE  169. 

Tex. — Galveston,  etc.,  R.  Co.  v. 
Smith.  81  Tex.  479,  17  SW  133; 
Texas,  etc.,  R.  Co.  v.  Cappa.  2  Tex. 
A.  Civ.  Cas.  1  83. 

Vt. — Oulrait  V.  Henahaw,  86  Vt. 
604,  84  AmD  646. 

Wis. — ^Hoeger  v.  Chicago,  etc,  R. 
Co.,  68  Wis.  100,  28  NW  486,  68  AmR 
271. 

Man. — Brown  v.  Canadian  Pac  R 
Co.,  8  Man,  496,  6  CanLTOceNotes 

496. 

[a]    Degree  of  care  reavtred^A 

carrier  whose  duty  In  relation  to 
baggage  Is  that  of  a  warehouseman 
Is  bound  In  storing  the  baggage  to 
use  such  care  and  prudence  as  would 
be  used  by  a  man  of  ordinary  pru- 
dence and  caution  in  caring  for  his 
own  property  In  similar  circum- 
stances. Rossler  v.  Wabash  R.  Co.. 
115  Mo.  A.  515.  91  SW  1018. 

6.  Iowa. — Mote  v,  Chicago,  etc., 
R.  Co.,  27  Iowa  22,  1  AmR  212. 

Kan. — Kansas  City,  etc.,  R.  Co.  v. 
Patten,  3  Kan.  A.  338.  46  P  108. 

Ohio,  etc.,  R.  Co.  v.  NewbolC, 
12  KyL  467. 


Mass. — Nealand  v.  Boston,  etc,  R., 
161  Mass.  67,  36  NE  692. 

Mo. — Blackmore  v.  Missouri  Pac 
R.  Co.,  162  Mo.  466,  62  SW  993. 

N.  T.— Burnell  v.  New  York  Cent. 
R.  Co.,  46  N.  Y.  184,  6  AmR  SI. 

7.  Rome  R,  Co.  v.  WImberly,  76 
Ga.  316,  58  AmR  468;  Bartholomew  v. 
St.  Louis,  etc.,  R.  Co..  53  111.  227.  5 
AmR  45;  Chicago,  etc.,  R.  Co.  v.  Falr- 
clough,  62  III.  106;  St.  Louts,  etc., 
R.  Co.  V.  Hardway.  17  111.  A.  821. 

[a]  Thus,  where  the  railroad  com- 
pany placed  baggage  in  a  room  of 
their  depot,  and  a  pane  of  glass  in 
one  of  the  windows  of  the  room, 
which  was  without  blinds,  was  held 
in  its  place  only  by  tacks,  and  bur- 
glars removed  the  glass  and  made 
an  entrance  through  the  opening, 
the  baggage  was  not  safely  stored, 
and  the  company  was  liable.  Chicago, 
etc,  R.  Co.  V.  Fairclough,  62  111. 
106. 

8.  III. — Chicago,  etc.  R.  Co.  t, 
Fairclough,  62  111.  106. 

Ind. — Indiana,  etc.,  R.  Co.  v.  Zilley. 
20  Ind.  A.  669,  61  NE  141. 

Iowa. — Mote  V.  Chicago,  etc.,  R. 
Co..  27  Iowa  22,  1  AmR  212. 

Kan. — KsLnaaa  City,  etc.,  R.  Co.  t. 
Patten.  3  Kan.  A.  338.  46  P  108. 

Mo. — Levi  V.  Missouri,  etc.,  R.  Co., 
157  Mo.  A.  536,  138  SW  699. 

Wis. — Pike  V.  Chicago,  etc.,  R.  Co., 
40  Wis.  688. 

[a]  Duty  to  fcMp  watokman. — (1) 
A  carrier  holding  as  a  warehouseman 
a  passenger's  trunk  In  Its  depot  is 
under  no  duty  to  keep  a  night  watch- 
man, where  the  station  Is  in  a  re- 
spectable residence  part  of  the  town, 
and  there  is  no  lawless  element  to 
contend  against  (Levi  v.  Missouri, 
etc..  R.  Co..  167  Mo.  A.  636,  138  SW 
699);  (2)  or  where  only  a  small 
amount  of  goods  is  usually  stored  in 
Its  warehouse  (Pike  v.  Chicago,  etc., 
R.  Co..  40  Wis.  583). 

0.  Aldrlch  V.  Boston,  etc.,  R,  Co., 
100  Mass.  81,  97  AmD  74,  1  AmR  78. 

10.  Galveston,    etc.,    R.  Co. 
Smith,  81  Tex.  479.  17  SW  183. 

11.  Weber  Co.  v.  Chicago,  etc.,  R, 
Co.,  113  Iowa  188,  84  NW  1042;  Mis- 
souri, etc.,  R.  Co.  v.  Meek.  33  Tex. 
Civ.  A.  47.  76  SW  317;  Texas,  etc,  R. 
Cc  V.  Capps,  2  Tex.  A.  Civ.  Cas.  I  83. 

[a]  Begvlatlim  of  eanler  aa  to 
olaas  of  goods  aeoeptaUe  aa  haggkgs. 
— Where  there  is  a  regulation  of  the 
carrier,  known  to  the  passenger, 
which  prohibits  the  carrier's  agents 
from  accepting  a  particular  class  of 

f roods,  the  carrier  aasumea  no  llabil- 
ty  whatsoever  for  such  goods  de- 
livered to  one  of  Its  agents  and 
checked  aa  baggage.  Weber  Co,  t. 
Chicago,  etc,  R.  Co.,  113  Iowa  188, 
84  NW  1042. 

What  oonetltates  baffgage  see 
supra  ii  1667-1564. 

IS.  Kansas  City  Southern  R,  Co. 
v,  Thomas.  97  Ark.  287.  188  8W  1080 
(construing  Acta  [1907}  p  836). 
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since  the  whole  eonstitates  but  one  line,  and  each 
is  the  quasi  partner  of  the  others,  they  are  jointly 
and  severally  liable  for  a  loss  wherever  occuniii^. 
But,  where  the  connecting  lines  are  distinct  and  in- 
dejwndent,  in  the  absence  of  a  special  contract  no 
company  can  be  rendered  liable  for  a  loss  unless  it 
is  shown  to  have  occurred  on  its  lines/*  except 
in  those  jurisdictions  where  the  initial  carrier  is 
held  to  assume  liability  for  the  entire  route.^"  And 
the  mere  fact  that  several  lines  have  an  agreement 
by  which  ti<&ets  are  to  be  sold  by  any  one  over  the 
lines  of  the  others,  and  bagg^s^  is  to  be  checked 
according]^,  does  not  make  them  partners,  or  liable 
as  snch." 

Oontiact  with  initial  carrier  under  through  Ucke^ 
The  liability  of  any  particular  carrier,  where  bag- 
gage is  cheeked  on  a  through  ticket  over  several 
lines,  is  governed  by  the  contract  made  with  the 
initial  carrier;  all  the  limitations  of  such  contract 
inure  to  the  benefit  of  the  connecting  lines  unless 
they  are  expressly  restricted  to  the  initial  line." 
But  the  initial  carrier  has  no  power,  in  the  absence 
of  a  special  contract,  to  bind  a  connecting  line  so 


as  to  make  it  liable  for  injuries  not  occurrit^  on 
the  line  of  the  latter,"  although  the  initial  carrier 
may  contract  that  it  shall  itself  be  liable  through- 
out the  entire  route,^'  or  may  restrict  its  liability 
to  losses  occurring  on  its  own  line.**  It  is  therefore 
largely  a  question  of  intention  as  to  the  undertaking 
of  the  initial  carrier;  and,  in  determining  this  inten- 
tion, the  usual  course  of  business  and  the  custom  of 
the  carrier  in  respect  to  ba^age  shipped  over  eon- 
nectinp;  lines  may  be  looked  to,  and  are  of  inapcr- 
tance  m  determining  the  carrier's  undertakii^. 

Tourist  contract.  A  transit  agent  who  undertakes 
to  furnish  tran^wrtation,  and  to  conduct  tourists  on 
a  trip  through  a  foreign  country,  and  to  "look  after 
the  baggage  and  all  detuls  of  the  trip,"  is  not  liable 
for  the  loss  of  a  tourist's  bi^gage  by  a  carrier 
employed  on  the  route  not  under  the  control  of  such 
agent.^ 

[$  1594]  b.  Liabmty  of  Initial  Oarriez^(l)  Bnla 
of  loabililT  Thron^iottt  The  initial  carrier  may 
by  contract  bind  itoelf  for  the  entire  transportation 
to  a  destination  beyond  its  own  line,  and  thus  ren- 
der itself  liable  for  loss  of  or  damage  to  the  ba^- 


18.  Ga.— WolfC  V.  Central  R.  Co., 
eS  Qa.  653,  45  AmR  BOl:  Hawley  v. 
Screven,  62  Ga.  347,  35  AmR  126. 

Iowa. — Peterson  v.  Chicago,  etc.,  R, 
Co.,  80  Iowa  92,  46  NW  673. 

Mich. — Wolf  V.  Grand  Rapids,  etc., 
K.  Co..  149  Mich.  76,  112  NW  732. 

N.  H.— Barter  v.  Wheeler,  49  N.  H. 
».  6  AmR  434. 

N.  Y. — Hart  v.  Rensselaer,  etc.,  R. 
Co.,  8  N.  T.  87.  59  AmD  447. 

Tex. — Missouri  Pao,  R.  Co.  v. 
Slater.  3  Tex.  A.  Civ.  Cas.  |  7;  Texas, 
etc.,  R.  Co.  V.  Fer^ruson,  1  Tex.  A. 
Civ.  Cas.  S  1253:  Texas,  etc.,  R.  Co. 
V.  Fort.  1  Tex.  A.  Civ.  Cas.  !  1252; 
St.  Louis,  etc,  R.  Co.  v.  Hlndsman,  1 
Tex.  A  Civ.  Cas.  g  204. 

[a]  "Tli*  trn*  role  in  case  of  con- 
necting roads  for  liability  for  bag- 
gage should  be.  that  In  Us  trans- 
portation as  baggage,  when  two  or 
more  railroads  are  associated  to- 
gether and  form  a  continuous  line 
for  the  transportation  of  passengers 
and  baggage,  giving  to  each  the 
right  to  Belt  these  through  tickets 
with  coupons  over  the  several  con- 
necting or  associated  roads,  and  thus 
bargaining  for  the  transportation  of 
passengers  over  the  whole  line  and 
receiving  the  price  of  said  tickets, 
the  same  to  be  divided  between  them 
at  periodical  settlements,  the  com- 
pany so  selling  and  contracting  for 
such  transportation  Is  the  agent  of 
the  several  companies  composing 
such  lines,  rather  than  to  regard  the 
other  companies  as  its  agents  in  per- 
forming the  service  allotted  to  them. 
.  .  .  The  sale  of  such  tickets  Is 
for  the  common  benefit  of  all  the 
companies,  and  the  receipts  from 
them  are  presumptively  divided  be- 
tween them  In  proportion  to  service 
rendered  by  each,  making  them  In- 
terested as  principals  and  not  as 
agents.  In  fact,  they  stand  sub- 
stantially in  the  position  of  partners 
in  such  through  business,  and  may 
be,  perhaps,  jointly  as  well  as  we 
hold  them  to  be  severally  liable  as 
■uch."  Wolff  V.  Central  R.  Co.,  68 
Ga.  653,  656,  46  AmR  601. 

[b]  B— ons  tot  vnle^'To  hold 
these  contlnuouB  or  associated  com- 

Banles  severally  liable  on  these 
trough  contracts  of  transportation 
springs  from  the  necessity  of  the 
rule.   To  remit  the  owner  wnose  bag- 

Sage  has  been  lo8t  or  damaged  on  a 
lirough  ticket  to  the  company  where 
the  spoliation  or  loss  occurred,  is 
simply  to  deny  him  all  redress.  For 
he  has  no  facility  or  means  to  ascer- 
tain the  facts,  only  at  the  pleasure 
of  the  company,  who  It  Is  presumed 
will  not  be  prompt  to  furnish  evi- 
dence of  their  own  negligence  and 
liability.    To  drive  the  owner  to  a 


foreign  jurisdiction  for  redress  Is  not 
consistent  with  our  public  policy. 
To  hold  each  company  liable  for  neg- 
ligence or  loss  Incurred  while  trans- 

Jiortlng  under  one  continuous  and 
oint  contract  made  with  the  owner, 
will  Interest  all  alike  to  be  diligent, 
and  If  loss  should  occur.  It  is  the 
more  equitable  for  the  losses  to  be 
apportioned  among  them  as  they  ap- 
portion the  profits  of  their  Joint  en- 
terprise, rather  than  the  loss  should 
be  borne  alone  by  the  owner.  The 
contract  Is  made  to  transport  with 
the  joint  continuous  line,  they  act 
for  each  other,  and  receive  its  fruits 
as  common  agents  one  for  the  other. 
Let  the  rule  applicable  to  like  en- 

fragements  In  otner  departments  of 
Ife  be  applied  to  them,  and  each  will 
be  liable  without  reference  to  the 
road  where  the  default  occurred. 
This  rule  is  founded  in  equal  justice, 
and  is  far  more  equitable  and  con- 
venient than  the  rule  that  would 
hold  the  company  alone  liable  who 
sold  the  through  tickets,  and  who 
may  be  as  free  from  fault  as  any  In- 
termediate road,"  WolfC  v.  Central 
R.  Co.,  68  Ga.  653,  6S7,  46  AmR  601. 

[c]  Where  three  aspnrate  railroad 
companies  owning  distinct  portions 
of  a  continuous  railroad  between  two 
termini  run  their  cars  over  the 
whole  road,  employing  the  same 
agents  to  sell  passage  tickets,  and 
receive  luggage  to  be  carried  over 
the  entire  road,  an  action  may  be 
maintained  against  one  of  them  for 
the  loss  of  luggage  rec^ved  at  one 
terminus  to  be  carried  over  the 
whole  road.  Hart  v.  Rensselaer,  etc, 
R.  Co.,  8  N.  T.  37.  59  AmD  447. 

14.  Central  Trust  Co.  v.  Wabash, 
etc.,  R.  Co.,  31  Fed.  247;  Pennsyl- 
vania R.  Co.  V.  Connell,  112  IlL  296, 
64  AmR  238;  Texas  City  Terminal 
Co.  V.  Thomas.  (Tex.  Clv.  A.)  178 
SW  707. 

[a]    TMMffe  on  separate  tickets. — 

Where  passage  over  several  lines  Is 
had  on  separate  tickets,  one  carrier 
is  not  liable  for  the  other  carrier's 
loss  of  baggage.  Texas  City  Termi- 
nal Co.  v.  Thomas,  (Tex.  Civ.  A.)  178 
SW  707. 

IB.   See  infra  I  1694. 

18.  Montgomery,  etc.,  R.  Co.  v. 
culver,  76  Ala.  687,  61  AmR  488: 
Ellsworth  V.  Tartt,  26  Ala.  788,  62 
AmD  749;  Croft  v.  Baltimore,  etc.,  R. 
Co.,  8  D.  C.  492;  Check  v.  Uttle 
Miami  R.  Co.,  2  DlBn.  (ph.)  237; 
Felder  v.  Columbia,  etc,  R,  Co.,  21 
S.  C.  S6,  SS  AmR  666. 

[al  The  moobA  of  two  oonneotlBg 
oamers  does  not  lieooma  liable  for 
the  entire  transportation  of  baggage 
under  the  sale  of  a  through  ticket 
by  the  first  line.    Pelder  v.  Colum- 


bia, etc,  R.  Co.,  21  S.  C.  36,  63  AmR 
666;  Furstenhelm  v.  Memphis,  etc, 
R.  Co.,  9  Helsk.  (Tenn.)  238. 

17.  Ala. — Western  R.  Co.  v.  Har- 
well, 91  Ala.  340.  8  S  64». 

Mich. — Western  Union  Tel.  Co.  v. 
Carew.  16  Mich.  625. 

Mo. — Aiken  v.  Wabash  R.  Co..  80 
Mo.  A.  8. 

N.  T. — Whitworth  v.  Brie  R.  Co.. 
87  N.  T.  413;  Babcock  v.  Lake  Shore, 
etc,  R.  Co.,  49  N.  Y.  491. 

Pa, — Hay  v.  Lehigh  Valley  R.  Co.. 
17  Pa.  Diet.  942. 

[a]  A  Talld  limitation  as  to  tbm 
amount  of  llaUUty  (1)  contained  in 
a  ticket  limits  the  liability  of  the 
connecting  carriers  to  the  same  ex- 
tent as  the  Initial  carrier.  Aiken  v. 
Wabash  R.  Co.,  80  Mo.  A  8.  (2)  But 
It  has  been  held  that  a  provision  in 
a  ticket  Issued  by  the  initial  carrier 
that  it  would  assume  no  risk  for  bag- 
gage except  wearing  apparel,  and 
would  limit  its  responsibility  to  one 
hundred  dollars  In  value.  In  the  at>~ 
sence  of  a  special  contract  should  be 
construed  strictly  against  the  carrier 
seeking  to  place  such  limitation  on 
the  contract,  and  does  not  inure  to 
the  benefit  of  a  connecting  carrier 
for  whose  acts  the  ticket  provides 
that  the  Issuing  carrier  assumes  no 
responsibility.  Hasbrouck  v.  New 
Tork  Cent.  etc..  R.  Co..  64  Mlsc  478, 
118  NTS  735  taff  187  App.  Dlv.  5SS. 
122  NTS  123  (aff  202  N.  T.  368,  9S 
NE  808,  36  LRANS  637,  AnnCasl9lSI> 
1150)]. 

18.  Montgomery,   etc,   R.  Co, 
Culver,  76  Ala.  687.  61  AmR  488. 

IS.    See  infra  I  1694. 

90.    See  infra  i  1596. 

SI.  Atchison,  etc,  R.  Co.  v.  Roacli. 
36  Kan.  740.  12  P  93,  67  AmR  199; 
Ouimlt  V.  Henshaw,  36  Vt.  604.  84 
AmD  646;  Gomm  v.  Oregon  R.,  etc. 
Co.,  62  Wash.  686.  101  P  361,  26  L.RA 
NS  637.  But  see  Fairfax  v.  New 
Tork  Cent.,  etc..  R.  Co.,  40  N.  T. 
Super.  128  [rev  on  other  grounds  67 
N.  Y.  11]  (holding  that,  where  a  pas- 
senger buys  a  ticket  bv  a  particular 
route  over  connecting  lines,  and  has 
his  baggage  so  checked  and  marked, 
and  It  Is  carried  a  part  of  the  iroy 
by  a  road  not  forming  a  part  of  the 
through  route,  no  contract  can  be  In- 
ferred from  the  fact  that  such  road 
has  frequently  carried  other  bagKace 
similarly  checked  and  marked). 

[a]  Tlw  nBdarvtandlBf  or  ooatrmot 
betWMa  tlM  sartiies  lito  be  d«t«r-> 
mined  from  the  facts  of  each  case. 
Atchison,  etc..  R.  Co.  v.  Roach,  35 
Kan.  740,  12  P  93,  67  AmR  199: 
Qomm  V.  Oregon  R..  etc.  Co.,  6S 
Wash.  686,  101  P  361,  25  LRANS  537. 

29.  Coleman  v.  Clark.  135  App. 
Div.  66.  119  NTS  881  taff  203  N.  Y. 
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gage^  whether  on  its  own  line  or  on  the  line  of  a 
connecting  carrier  which  acts  as  its  agent  in  carry- 
ing ont  the  contract  of  transportation;"  and  ac- 
cording to  what  is  known  as  the  English  doctrine, 
which  is  followed  in  a  number  of  jurisdictions  in 
this  country,  a  carrier  selling  a  through  ticket  and 
checking  a  passenger's  bagga^  through  to  a  point 
beyond  its  lines  undertakes,  in  the  absence  of  an 
express  stipulation  to  the  contrary,  to  insure  the 
safe  deliveiy  of  such  ba^age  at  the  point  to  which 
the  ticket  is  sold,  and  is  therefore  liable  for  loss 


of  or  injury  to  such  ba^^age  wherever  occorring, 
the  connecting  carriers  being  regarded  only  as  its 
agents  in  trwsporting  the  baggage;^  and  it  has 
been  held  that  this  rule  applies  although  the  ticket 
contains  a  provision  to  the  contrary,  if  the  passen- 
ger had  no  notice  thereof  and  did  not  assent 
thereto.^  It  has  also  been  held  that  the  initial  car- 
rier's liability  is  not  affected  by  the  fact  that  the 
passenger  is  traveling  on  a  through  ticket,  having  a 
separate  coupon  for  each  Une,^  nor  by  the  fact 
that  the  other  lines  sell  tlie  passenger  a  return 


36,  96  lO:  81]. 

as.  U.  S.— Mauritz  v.  New  York, 
etc.,  R.  Co.,  S3  Fed.  76B. 

Kan. — Atchison,  etc.,  R.  Co.  v. 
Roach,  35  Kan.  740,  12  P  98,  57  AmR 
199. 

Me. — Knight  v.  Portland,  etc.,  R. 
Co..  56  Me.  234.  96  AmD  449. 

HasB. — Najac  v.  Boston,  etc.,  R, 
Co..  7  Allen  329.  88  AmD  686. 

Mo.— Hubbard  v.  Mobile,  etc..  R. 
Co.,  112  Mo.  A.  469,  87  SW  B2;  Lin 
V.  Terra  Haute,  etc.,  R.  Co.,  10  Mo. 
A.  125. 

N.  T. — Cary  v.  Cleveland,  etc.,  R. 
Co.,  29  Barb.  86;  Weed  v.  Saratoga, 
etc.,  R.  Co..  19  Wend.  534.  But  see 
Green  v.  New  York  Cent.  R.  Co.,  4 
Daly  563,  12  AbbPrNS  473  (where  it 
was  said  to  be  questionable  whether 
a  railroad  company  has  lueh  a  power 
as  stated  in  the  text). 

Oh. — Baltimore,  etc.,  R.  Co.  v. 
CampbeU,  S«  Oh.  St.  <47.  88  AmR 
617. 

Tenn. — Nashville,  etc.,  R.  Co.  v, 
Sprayberry.  8  Baxt.  S41,  »  Helak.  862, 
36  AmR  706. 

See  also  cases  Infra  note  24. 

But  see  Hood  v.  New  York,  etc., 
R.  Co.,  22  Conn.  1,  502  (holding  that 
a  railroad  company  had  no  power  to 
contract  for  carriage  beyond  Its  own 
lines,  and  that  therefore  no  assump- 
tion by  it  of  liability  for  loss  on 
connecting  lines  could  be  inferred). 

[a]  A  eoatraot  for  throoffli  trana- 
portatkm  mar  Im  Impllaa  7l>  from 
the  circumstances  or  from  the  usage 
of  the  carrier.  Burnes  v.  Chicago, 
etc.,  R.  Co.,  167  Mo.  A.  62,  160  SW 
1100.  (2)  But  it  "Will  not  be  Inferred 
from  doubtful  expreasiona  or  loose 
language,  but  only  from  clear  and 
satiafactory  evidence."  Michigan 
Cent.  R.  Co.  v.  Myrlck,  107  U.  S. 
102,  107,  27  L.  ed.  386. 

[b]  Wliat  Ooea  not  ooitrtttvte 
tbnmgli  oontraot, — (1)  The  delivery 
for  transportation  of  baggage  to  a 
point  beyond  the  carrier's  line  does 
not  in  itself  show  a  through  con- 
tract. Hyman  v.  Central  Vermont  R. 
Co..  66  Htin  202,  21  NTS  119:  Mar- 
morsteln  v.  Pennsylvania  R.  Cp..  IS 
Misc.  82.  84  NTS  97.  (2)  Neither 
will  the  collection  of  fare  in  advance 
for  the  entire  Journey,  without  any 
aixeement  as  to  rialt,  render  the  first 
carrier  liable  for  the  entire  trans- 
portation of  baggage  to  its  destina- 
tion beyond  the  flrst  carrier's  line. 
Baltimore,  etc.,  R  Co.  v.  Camplwll, 
86  Oh.  St.  647,  88  AmR  617.  (S)  A 
receipt  for  baggage  given  liy  a  car- 
rier, which  recites  '1o  he  delivered 
to"  a  place  named,  la  not  a  special 
contract  for  through  transportation. 
Sovlero  v.  Westcott  Bxpreaa  Co.,  46 
Misc.  S96,  94  NTS  876. 

S4.  U.  S. — Maskos  v.  American  8S. 
Co.,  11  Fed.  698;  Harp  v.  The  Grand 
Era,  11  F.  Cas.  No.  6,084,  1  Woods 
184. 

Ark. — Little  Bock,  etc.,  R.  Co.  v. 
Record,  74  Ark.  126.  85  SW  421,  109 
AmSR  67;  Kansas  City,  etc.,  R.  Co. 
V.  Washington,  74  Ark.  9,  86  SW 
406,  109  AmSR  61,  «9  LRA  66, 

D.  C. — Croft  V.  Baltimore,  etc.  R. 
Co..  8  D.  C.  492. 

Qa. — Southern  R.  Co.  v.  White,  108 
Oa.  201,  33  SE  952;  Wolff  v.  Central 
R.  Co.,  68  Oa.  663,  45  AmR  601; 
Hawley  v.  Screven,  62  Ga  347.  35 
AmR  126. 

III. — Illinois  CenL  R.  Co.  v.  Cope- 
land.  34  111.  832,  76  AmD  749. 

Kan. — ^Atchison,    etc,    R.    Co.  v. 


Roach,  35  Kan.  740,  12  P  93,  67  AmR 
199. 

N.  T. — Hutchlns  v.  Pennsylvania  R. 
Co.,  181  N.  T.  186,  73  NB  972,  106 
AmSR  637;  Cary  v.  Cleveland,  etc., 
R.  Co.,  29  Barb.  35:  Torpey  v.  Wil- 
liams, 3  Daly  162;  weed  v.  Saratoga, 
etc.,  R.  Co..  19  Wend.  634.  But  see 
Milnor  V,  New  York,  etc..  R.  Co., 
63  N.  T.  3«3  raff  4  Daly  356]  (con- 
ceding that  the  Initial  carrier  had 
power  to  contract  to  carry  baggage 
to  a  point  on  another  railroad,  but 
holding  that  the  facta  showed  that 
the  initial  carrier  contracted  as  an 
agent  and  not  as  a  principal). 

Oh. — Baltimore,  etc.,  R.  Co.  v. 
Campbell,  86  Oh.  St.  647,  88  AmR 
617. 

8,  C. — ^Adger  v.  Blue  Ridge  R.  Co.. 
71  8.  a  SIS,  60  SE  788,  110  AmSR 
568. 

Tenn. — Coward  v.  East  Tennessee, 
etc.,  R.  Co..  16  Lea  225,  57  AmR 
226;  Louisville,  etc..  R.  Co.  v.  Weaver, 
9  Lea  88.  42  AmR  654. 

Tex. — International,  etc..  R.  Co.  v. 
Folts,  3  Tex.  Civ.  A.  644.  22  SW 
641. 

Va— Wilson  v.  Chesapeake,  etc.,  R. 
Co.,  21  Oratt.  (62  Va.)  664. 

Wash. — Gomm  v.  Oregon  R.,  etc., 
Co.,  58  Wash.  686.  101  P  861,  26 
LRANS  6S7  and  note. 

Wis.— Candee  v.  Pennsylvania  R. 
Co..  81  Wis.  682,  94  AmD  666, 

Eng. — Mytton  v.  Midland  R.  Co..  4 
H.  A  N.  615,  157  Reprint  982. 

Ont. — Smith  v.  Grand  Trunk  R. 
Co..  86  U.  C.  Q.  B.  647. 

[a]  Bsasons  for  sdoptlon  of  Xag- 
UA  dootilne^d)  "We  think  the 
English  doctrine  more  reasonable, 
ana  adopt  it."  Kansas  City,  etc.,  R 
Co.  V.  Waahington,  74  Ark,  9,  85  SW 
406,  109  AmSR  61.  69  LRA  66.  (2) 
"We  are  inclined  to  yield  to  the  force 
of  the  reasoning  of  the  English 
courts,  on  principles  of  public  con- 
venience, if  no  other."  Illinois  Cent, 
R.  Co.  v.  Copeland,  24  111.  332,  338, 
76  AmD  749. 

[b]  The  XagUsli  oases  (I)  all  aus- 
tafn  the  view  that  a  carrier  check- 
ing baggage  through  on  a  through 
ticket  assumes  a  liability  for  the  en- 
tire route,  but  In  some  instances  the 
effect  of  their  holding  Is  modified  by 
the  fact  that  in  the  cases  so  deciding 
the  initial  carrier  operated  Its  own 
coaches  over  the  entire  route,  run- 
ning during  a  part  of  it  over  the 
roads  of  connecting  lines.  Buxton  v. 
North  Eastern  R.  Co..  L.  R.  3  Q.  B. 
649:  Great  Western  R.  Co.  v.  Blake, 
7  H.  &  N.  987.  158  Reprint  773; 
Mytton  V.  Midland  R.  Co,,  4  H.  &  N. 
616,  157  Reprint  982.  (2)  "In  Eng- 
land the  courts  from  the  first  adopted 
the  rule,  to  which  they  have  firmly 
adhered,  that  where  a  railroad  com- 
pany, as  a  common  carrier,  receives 
goods  directed  to  a  place  beyond  the 
terminus  of  Its  own  line,  without 
limiting  its  responsibility  by  express 
agreement,  such  receipt  of  tne  goods, 
so  directed.  Is  prima  facie  evidence 
of  an  undertaking  to  carry  the  goods 
to  the  place  to  which  they  are  di- 
rected, and  all  connecting  railroad 
companies  or  other  carriers  along 
the  route  are  merely  the  agents  of 
the  first  company.  The  latter  is 
alone  subject  to  suit  for  any  loss 
or  damage  to  the  goods,  the  other 
companies  not  being  responsible  to 
the  owner  for  want  of  privity 
of  contract.  Muschamp  v.  Lancas- 
ter, etc.  JuiusUott  R.  Co.,  8  K.  &  W. 


421,  161  Reprint  1103."  Louisville, 
etc,  R.  Co.  V.  Weaver,  9  Lea  (Tenn.) 
38,  41,  42  AmR  654. 

[c]  "The  sal*  of  a  thfontfh  ticket, 
for  a  single  fare,  by  a  railroad  com- 
pany, to  a  point  on  a  connecting  line, 
together  with  the  checking  of  the 
baggage  through  to  the  destination, 
ts  evidence  tending  to  show  an  under- 
taking to  carry  the  passenger  and 
baggage  the  whole  distance,  and 
which,  in  the  absence  of  other  con- 
ditions or  limitations,  and  of  all 
other  circumstances,  will  make  such 
carrier  liable  for  faithful  perform- 
ance, and  for  all  loss  on  connecting 
lines,  the  same  as  on  Its  own." 
Gomm  v.  Oregon  R,,  etc.,  Co.,  62 
Wash.  685,  693,  101  P  361,  25  LRANS 
537. 

[d]  Ho  through  ticket,  but  1m«>- 
oheeked  to  destlnatlotL — Where 

flalntiff  applied  In  good  faith  for  a 
Icket  and  transportation  of  baggage 
over  the  line  of  the  initial  carrier 
and  the  connecting  lines,  with  notice 
to  the  agent  of  no  intent  to  become 
a  passenger  on  his  line,  but  to  take 
the  train  at  a  more  distant  point, 
and  the  agent  declined  to  sell  a 
through  ticket,  but  sold  a  ticket  over 
his  and  the  connecting  line,  and  re- 
ceived and  checked  the  baggage  to 
its  destination,  the  Initial  carrier  was 
liable  for  the  loss  thereof.  Adger  v. 
Blue  Ridge  K.  Co..  71  8.  C.  818,  BO 
SE  783.  110  AmSR  568. 

[e]  Acreement  aa  to  eanlaffa  of 
ecss  bana***^ — (1)  In  one  case  It  was 
held  that,  where  a  commercial  trav- 
eler having  purchased  transportation 
of  a  carrier  presented  his  ticket  and 
several  trunks  to  a  bagga«e  agent  in 
the  carrier's  baggage  room,  and  the 
trunks  were  weighed  and  excess  of 
weight  charged  for  from  Chicago 
through  to  New  York,  and  the  car- 
rier had  fumlahed  the  agent  with 
checks  for  "excess  baggage.^'  stamped 
"From  Chicago  to  New  York,"  and 
signed  by  its  "general  baggage 
agent,"  and  the  agent  was  apprised 
that  the  trunks  which  were  of  the 
kind  ordinarily  used  by  commercial 
travelers  contained  samples,  this 
was  sulBcient  to  justify  a  finding 
that  the  carrier  agreed,  aside  from 
the  contract  to  transport  the  pas- 
senger, to  carry  the  merchandlae 
through  to  New  York,  although  part 
of  the  way  was  over  connecting  lines. 
Talcott  V.  Wabash  R.  Co.,  159  N.  Y. 
461.  54  NE  1  [mod  89  Hun  492,  35  NYS 
674].  (2)  But  in  a  later  trial  of  this 
case,  It  was  held  that  the  court  was 
authorized  to  find  that  defendant  did 
not  contract  to  carry  the  excess  bag- 
gage to  New  York,  hut  only  to  the 
end  of  its  line,  and  there  deliver  It 
to  the  connecting  carrier.  Talcott 
V.  Wabash  R.  Co.,  109  App.  Dlv.  491. 
96  NYS  548  faff  188  N.  Y.  608  mem, 
81  NB  1176  mem]. 

[f]  Uahillty  as  warehonaeman, — 
The  initial  carrier  la  liable  as  ware- 
houseman when  baggage  has  reached 
its  destination,  and  has  been  stored 
by  the  connecting  carrier.  Bumell  v. 
New  York  Cent.  R.  Co.,  46  N.  Y.  184, 
6  AmR  61.    See  also  supra  I  1691. 

as.    See  Infra  >  1596. 

26.  Louisville,  etc.,  R.  Co.  v. 
Weaver,  9  Lea  (Tenn.)  38,  42  AmR 
664.  Compare  Milnor  v.  New  York, 
etc..  R.  Co..  53  N.  Y.  363  faff  4  Daly 
356]  (holding  that  the  Initial  carrier 
Is  not  liable  for  baggage  lost  after 
it  Is  delivered  to  the  second  carrier, 
simply  bacauae  it-^Us  a  throuiAi 
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ticket  at  rednoed  rates  in  eonsLderation  ot  his  re- 
leasing them  from  liability.*'  Under  the  Interstate 
Commerce  Act,  a  carrier  receiving  baggage  for  in- 
terstate transportation  over  a  eonnecting  line  is 
liable  for  a  loss  occurring  on  the  line  of  the  con- 
necting carrier."* 

Wliae  the  coaches  of  recolTbic  cairier  nm  over 
connectiiig  linea.  Where  the  carrier  eelUng  the 
through  ticket  carries  the  passenger  and  his  baggi^ 
in  its  own  coaches  over  the  whole  route,  it  is  liable 
for  a  loss,  no  matter  at  what  point  it  may  occur." 

K^lect  of  initial  carrier  in  checking.  Independ- 
ently of  any  special  contract,  the  initial  carrier  is 
liable  for  any  loss,  whether  oecnrring  on  its  own 
or  subsequent  lines,  due  to  its  own  n^ligence  in 
failing  properly  to  check  or  forward  the  bae^age.'*' 

[(  1696]  (S)  Bole  of  LUhUity  Only  for  Losses  on 
Own  Line.  In  the  absence  of  any  partnership  ar- 
mngement  or  contraet  for  through  transportation 
the  doctrine  more  generally  acc^ed  in  this  country 
is  that  the  initial  carrier  ei^^^ges  only  to  transport 
the  baggage  to  the  end  of  its  line  and  there  to 
deliver  it  to  the  eonnecting  line,  and  therefore  is 
liable  only  for  such  losses  as  occur  on  its  own  line 


or  through  its  failure  to  make  proper  delivery  of 
the  ba^^age  to  the  connecting  line and  it  should 
not  be  held  to  assume  liability  throi^hout  unless  its 
intention  so  to  do  is  clearly  apparent  f  and  in  some 
jurisdictions  this  rule  is  in  effect  prescribed  by 
statute." 

[$  1596]  (3)  Oonditions  in  Ticket  Limiting  Liar 
bili^.  The  initial  carrier  may  make  a  ^fecial  con- 
tract with  a  passenger  limiting  its  liability  to 
injuries  to,  or  loss  of,  the  baggage  occurring  on  its 
own  lines.**  Thus,  under  l^e  doetrine  that  the  lia- 
bility of  the  initial  carrier  ends  with  ita  own  line, 
a  condition  printed  on  a  through  ticket  providing 
that  the  initial  carrier  acts  miy  as  the  i«ent  of 
the  connecting  lines  in  sellii^  the  ticket  and  check- 
ing bagga^  on  it,  and  will  not  be  liable  beyond  its 
own  line,  is  bindii^  on  the  pasaei^rB'  limits  the 
carrier's  liability  whether  Drought  to  the  passen- 
ger's notice  and  assented  to  b^  him  or  not^  Bat, 
under  the  doctrine  that  the  initial  -earrier  selling  a 
through  ticket  and  cheeking  b^gage  thnmgh  to  the 
passenger's  destination  is  bable  for  losses  oeenrrine 
on  any  of  the  connecting  lines,  a  condition  printed 
on  the  ticket  limiting  such  carrier's  liability  to  its 


tloket  and  citi«ikm  tMnaare  through, 
and  the  two.carrlWB  divide  the  money 
received,  where  the  ticket  is  In  two 
parts,  eulty  detached  from  each 
other,  and  vmere  there  1b  nothlnc  In 
common  between  the .  two  roads  ex- 
cept the  mere  arrangement  to  sell 
throush  tickets);  Fox  v.  Wabash  R. 
Co..  16  Hlsc.  aro,  38  NTS  88  (holdlnr 
that,  where  a-passenser's  baKsare  & 
dtecked  throush  to  any  point  on  a 
coupon  ticket  lor  a  continuous  pas- 
sage  over  several  connectlns  lines 
and  Is  delivered  In  a  .damased  con- 
dition, that  company  only  Is  liable 
on  whose  road  the  basgase  is  In- 
iured). 

Str.  Irf>ulsvlIleL  etc..  R.  Co.  v. 
Weaver,  9  Lea  <Tenn.>  S8,  42  AmR 
654. 

as.  House  V.  Chicago,  etc.,  R.  Co., 
30  S.  D.  821,  138  NW  809,  AnnCas 
1915C  104B  (under  Act  June  29,  1906, 
known  as  the.Carmack  amendment). 

ae.  Hart  V.  Rensselaer,  etc,  R. 
Co.,  8  N.  T.  37,  G9  AmD  447;  Buxton 
V.  North  Bastern  R,  Co.,  L.  R.  8  Q. 
B.  649;  Great  Western  R.  Co.  v. 
Blake,  7  H.  &  N.  987,  158  Reprint  773. 

30.  Najac  .v,  Boston,  etc.,  R.  Co., 
7  Allen  (Mass.)  329,  83  AmD  6^6; 
Isaacson  v.  New  York  Cent.,  etc..  R. 
Co..  94  N.  T.  278,  46  AmR  142;  Gulf, 
etc.,  R.  .Co.  V.  Chambers.  (Tuc  Civ. 
A.)  149  SW  1182. 

31.  U.  S.— Michigan  Cent.  R.  Co. 
V.  Mineral  Springs  Mfg.  Co.,  16  Wall. 
318,  21  L.  ,ed.  297;  New  York  Cent. 
Trust  Co.  V.  Wabash,  etc.,  R.  Co.,  81 
Fed.  247;  Mauritz  v.  New  York,  etc, 
R.  Co.,  23  Fed.  765. 

Mo. — Burnes  v.  Chicago,  etc.,  R. 
Co.,  167  Mo.  A.  62,  150  SW  1100; 
Griffith  V.  Atchison,  etc.,  R.  Co.,  114 
Uo.  A.  591,  80  SW  408. 

N.  H. — Lessard  v.  Boston,  etc.,  R 
Co.,  69  N.  H.  648,  45  A  712. 

N.  T, — Isaacson  v.  New  York  Cent., 
etc..  R.  Co.,  94  N.  Y.  278,  46  AmR  142 
[rev  26  Hun  850];  Kessler  v.  New 
York  Cent.,  etc.,  K.  Co.,  61  N.  Y.  638: 
Milnor  V.  New  York,  etc.,  R.  Co.,  53 
N.  Y.  863  [aff  4  Daly  355];  Straiten 
V.  New  York,  etc.  R.  Co.,  2  E.  D. 
Smith  184;  Soviero  v.  Westcott  Ex- 

Sress  Co.,  46  Misc.  596,  94  NYS-376; 
[armorsteln  v.  Pennsylvania  R.  Co., 
18  Mlsc  S2.  34  NYS  97. 

"The  rule  that  holds'  the  carrier 
only  liable  to  the  extent  of  his  own 
route,  and  for  safe  storage  and  de- 
livery to  the  next  carrier.  Is  in  . Itself 
80  Just  and  reasonable  that  we  do  not 
hesitate  to  give  It  our  sanction." 
Michigan  Cent.  R,  Co.  v.  Mineral 
Springs  Mfg.  Co.,  16  Wall.  (U.  S.) 
818.  824.  21  L.  ed.  297. 

"If  a  railroad  company,  whose  road 
connects  with  other  roads,  receives 


f oods  for  transportation  beyond  the 
ermlnatlou  of  its  own  line,  its  duty 
is  to  deliver  safehr  the.jcooda  to  the 
next  connecting  line, — tne  next  car- 
rier on  the  route  beyond.  The  com- 
mon law  imposes  no  greater  duty 
than  this.  If  more  Is  expected  from 
the  company  receiving  the  shipment, 
there  must  be  a  special  agreement  for 
it.  Blach  road  oondninjg  itself  to  Its 
common-law  liability,  Is  only  bound, 
in  the  absence  of  a  special  contract, 
to  safely  carry  over  Its  own  route, 
and  safely  to  deliver  to  the  next  con- 
necting carrier;  but  any  one  of  the 
companies  may  agree  that  its  liabil- 
ity shall  extend  over  the  whole  route. 
In  the  absence  of  a  special  agree- 
ment to  that  effect,  such  liability 
will  not  attach,"  Maurlts  v.  New 
Yorfc  etc,  R.  Co.,  28  Fed.  766. -769. 

[a1  Throngb  ohed^  JMt  tlokst  onlj 
toutevnisdlate  polBk— Where  a  rail- 
road company  Issues  to  a'  passenger 
a  check  for  his  baggage  to  his  des- 
tination, the  route  lying  over  Its  own 
line  and  that  of  a  steamboat  com- 

fany,  but  issues  to  the  passenger  a 
Icket  only  to  the  end  of  Its  own  line, 
the  railroad  company  cannot  be  held 
liable  for  a  loss  of  baggage  on  the 
steamboat  line  where  no  community 
of  Interest  in  or  control  over  the  car- 
riage of  passengers  by  the  boat  line 
is  shown  to  exist  in  the  railroad  com- 

Sany.    Green  v.  New  York  Cent^.etc, 
Co.,  4  Daly  (N.  T.)  B58.  12  Abb 
PrNS  473. 

3S.  Michigan  Cent.  R.  Co.  v.  My- 
rlck,  107  U.  9.  102,  107,  27  L.  ed.  325; 
Maurlts  v.  New  York,  etc.,  R.  Co.,  23 
Fed.  765;  Perkins  v.  Portland,  etc., 
R.  Co.,  47  Me.  573.  74  AmD  507. 

"Any  one  of  the  companies  may 
agree  that  over  the  whole  route  its 
liability  shall  extend.  In  the  absence 
of  a  speciaJ  agreement  to  that  effect, 
such  liability  will  not  attach,  and  the 
agreement  will  not  be  inferred  from 
doubtful  expressions  or  loose  lan- 
guage, but  only  from  clear  and  satis- 
factory evidence,"  Michigan  Cent.  R, 
Co.  V.  Myrick.  supra. 

[a]  .Ths  fact  of  the  sale  of  a 
throngh  ticket  may  be  considered  in 
determining  whether  the  initial  car- 
rier intended  to  be  liable  for  through 
baggage;  but  evidence  ought  to  be 
Introduced  sufficient  In  amount  to 
make  It  clear  that  the  initial  carrier 
in  selling  the  ticket  Intended  to  be 
so  liable.  Maurlts  v.  New  York,  etc., 
R,  Co.,  23  Fed.  765. 

33.  See  statutory  provisions, 
[a]  In  OUahotna,  under  Wilson 
Rev.  &  Annot.  St.  §  724,  the  carrier's 
liability  Is  limited  to  Its  own  line. 
Choctaw,  etc.,  R.  Co.  v.  Zwirtz.  18 
Okl,  411,  73  P  941. 


Ga.— Southern  R..Co.  Whita, 
108  Ga.  801.  88  SB  968  (reduced  rata 
round  trip  ticket). 

Iowa.— -Petarson  v.  Chicago,  at&,  R. 
Co„  80  Iowa  92,  46  NW  67f. 

Pa. — Pennsylvania  Cent.  R.  Co.  v. 
SchwazMnberger,  4S  Fa.  208,  S4  AmD 
490. 

Tex. — Askew  v.  Gulf,  etc.,  R  Co., 

Slv.  A.)  78  SW  846:  Gulf,  etc.  R. 
.  V.  Ions,  I  Tex.  Civ.  A.  619,  22  SW 
1011. 

Wash. — Oomm  v.  Oregon  R.,  etc.. 
Co..  62  Wash.  686,  101  ^361.  25  L.RA 
NS  637. 

Wis. — Candee  v.  Pennsylvania  R. 
Co^  21  W1&  682.  94  AmD  666. 

Eng. — Zuns  v.  South  Eastern  R. 
Co^  C  R  4  Q.  B.  689. 

But  see  Coward  v.  Bast  Tennessee, 
etc.  R  Co.,  16  Lea  (Tenn.)  226,  67 
AmR  226  (holding  that  a  stipulation 
that  "in  selling  this  ticket  this  com- 
pany acts  as  agent,  and  is  not  re- 
sponsible beyond  its  own  line"  had 
reference  alone  to  personal  injuries, 
and  did  not  relieve  the  company  from 
liability  for  a  loss  of  bfuccage  on  a 
connecting  line), 

[a]  "Off  its  Ubss."— Where  the 
notice  limiting  the  carrier's  liability 
was  that  it  Should  not  be  liable  for 
any  loss  arising  "off  its  lines,"  a  pas- 
senger's baggage  could  not  be  said 
to  be  off  the  line  of  the  coxrler  until 
It  was  out  of  Its  custody  and  in  the 
care  of  some  person  or  party  re- 
sponsible  for  its  loss.  Kent  v.  Mid- 
land R.  Co.,  L.  R.  10  Q.  B.  1. 

[b]  Where  the  oontiaot  llznits  • 
oonneetlng'  oarrUr's  UahUltr  to  In- 
juries resulting  on  Its  own  line,  It  Is 
not  liable  for  injuries  to  baggage 
caused  by  other  carriers,  although 
the  agent  of  the  initial  carrier  which 
made  the  contract  with  the  passenger 
was  also  the  agent  of  such  connect-^ 
ing  roftd.  Askew  v.  Gulf,  etc.,  R.  Co., 
(Tex.  Civ.  A.)  73  SW  846. 

[c]  Where  »  o<mneotb>g  eanler  la 
not  sued  as  a  partner,  the  terms  of 
a  contract  limiting  Its  liability  to  in- 
juries caused  on  Its  own  lines  are 
valid,  even  though  the  agent  acting 
for  It  in  making  such  contract  was 
also  the  agent  of  the  other  connect- 
ing roads.  Askew  v.  Gulf,  etc,  R. 
Co.,  (Tex.  Civ.  A.)  78  SW  846. 

[d]  BSaot  of  statnts  on  oonteaeb 
— A  contract  such  as  that  stated  In 
the  text  Is  not  affected  by  the  Rail- 
way Traffic  Act  of  18S4,  prohibiting  a 
carrier  from  stipulating  for  exemp- 
tion from  liability  for  acts  caused  by 
its  negligence.  Zunz  v.  South  East- 
ern R.  Co..  L.  R.  4  Q.  B.  639. 

36.  Central  Trust  Co.  v.  Wabash, 
etc..  R.  Co.,  31  Fed.  247;  Talcott  v. 
Wabash  R.  Co.,  89  Hun  492,  36  NYS 


For  later  eaas^  aevslopmeiita  and  ohaaffsa  in  the  law  see  cumulative  Annotations,  aame  title,  pan  and-note  luunber. 
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own  lines  is  not  binding  on  the  passenger  unless  it 
is  brought  to  his  knowkdge.** 

[%  1597]  c.  UabiUt7  of  SncceediBg  Ourien.  Eaeh 
carrier,  vhether  the  initial,  the  last,  or  an  inters 
mediate  one,  is  liable  for  a  loss  shown  to  have 
occurred  on  its  own  line,  or  where  it  foils  to  aoconnt 
for  baggage  proved  to  have  been  delivered  to  it  in 
good  order  by  a  previous  line;''  and  the  fact  that 
the  initial  carrier  may  also  be  liable  does  not  affect 
the  rule.''  The  intermediate  earner  is  liable  for 
any  damage  arising  from  the  loss  or  detention  of 
ba^age  delivered  to  it,  caused  by  its  failure  to 
forward  it  promptly."  But  in  order  that  the  con- 
necting carrier  may  be  held  liable  it  must  be  shown 
that  ue  baggage  was  delivered  to  it;*"  and  what 
constitutes  a  safe  delivcary  to  the  succeeding  carrier 
so  as  to  relieve  the  previous  carrier  from  liability  is 
to  be  determined  from  the  facts  of  each  ease ;  there 


must,  however,  be  such  a  change  of  custody  and  pos- 
session as  to  put  an  end  to  the  control  of  the  earlier 
carrier,  and  to  place  the  b^gage  in  the  actual  pos- 
session of  the  later  carrier. 

Liability  of  last  carrier.  In  the  absence  of  spe- 
cial statutes,  the  liability  of  the  last  carrier  is  the 
same  as  that  of  any  intermediate  carrier;  it  is  liable 
onhr  on  proof  of  the  receipt  of  the  ba^;age  !^  it, 
and  of  its  failure  to  deliver  in  the  same  condition 
in  which  it  received  it and  in  the  absence  of  proof 
that  the  initial  carrier  was  the  agent  of  the  last,  or 
that  there  was  a  contract  or  arrangement,  eiuier 
express  or  implied,  or  a  custom  from  which  such 
contract  or  arrangement  could  be  inferred  as  to  the 
transportation  of  a  passenger's  baggage,  the  last 
carrier  is  not  liable  for  injuries  occurrii^  to  bag^ 
gage  on  the  initial  or  intermediate  carrier's  line^ 
Where  a  connecting  carrier  accepts  a  trunk  for 


674  [mod  169  N.  Y.  461,  64  NB  1]; 
Hasbrouck  v.  New  York  Cent.,  etc., 
R.  Co.,  64  Misc.  478,  118  NTS  735 
[as  1S7  App.  DIv.  582,  122  NYS  123 
(afl  202  N.  y.  363,  95  NB  808.  3S  LRA 
NS  637,  AnnCasl912D  1150)];  Mar- 
morstAln  v.  Penaaylvania  R.  Co.,  13 
Misc.  32,  34  NYS  97;  Nealon  v.  Grand 
Trunk  R.  Co.,  B  NYSt  266. 

36.  Little  Rock,  etc.,  R.  Co..  74 
Ark.  126,  85  SW  421,  109  AmSR  67; 
Hutcblns  V.  Pennsylvania  R.  Co.,  181 
N.  Y.  186,  73  NS  972,  106  AmSR  637 
raff  92  ApT>.  I>iv.  612  mem,  86  NYS 
1138  meml:  Wilson  v.  Chesapeake, 
etc.  R.  Co.,  21  Gratt.  (68  Va.)  664; 
Gomm  V.  Oreggn  R.,  etc.,  Co.,  52 
Wash.  686,  101  P  361,  26  LRANS  537. 

[al  Oondltlons  In  fine  print. — The 
IlBDilIty  of  a  carrier  Belling  a  ticket 
to  a  paasenger  to  a  point  beyond  Its 
own  line  for  loss  or  baggage  deliv- 
ered to  a  connecting  line  In  good 
order  la  not  limited  bjr  condlttons  In 
fine  print  on  a  ticket,  providing  that 
In  coecklng  baggage  beyond  its  own 
line  the  carrier  restricts  Its  liability 
to  wearing  apparel  of  a  specified 
value,  where  there  is  no  evidence  that 
the  passenger  knew  of  sut^  condi- 
tions and  agreed  to  them.  Hutchlna 
V.  Pennsylvania  R.  Co„  1«1  N.  T.  186, 
73  NB  972,  106  AmSR  687  faff  92  App. 
Dlv.  C12  mem,  86  NYS  1138  mem]. 

37.  lU. — Chicago,  etc.,  R.  Co.  v. 
Fahey,  62  111.  81,  4  AmR  687. 

Kan. — ^Atchison,  etc.  R.  Co.  v. 
Roach,  16  Kan.  740,  12  P  93,  S7  AmR 
199. 

Ud. — Baltimore  Steam  Packet  Co. 
V.  Smith,  22  Md.  402,  87  AmD  676. 

Tenn.— lAulsville,  etc..  R.  Co.  v. 
Weaver,  9  Lea  S8,  42  AmR  654. 

Wash. — Oomm  v.  Oremn  R.,  etc., 
Co.,  62  Wash.  S8B.  101  Pl61,  26  LRA 
NS  687. 

Ens.— Hooper  v.  Xxindon,  etc.,  R. 
Co..  60  L.  J.  Q.  B.  102. 

"Bach  carrier  is  liable  for  the  re- 
sult of  its  own  negligence;  and  al- 
though the  flrst  earner  may  have  as- 
sumed the  responsibility  for  the 
transportation  to  a  point  beyond  its 
own  route,  any  of  the  subsequent  or 
connecting  carriers  to  whose  default 
It  can  be  traced  will  be  liable  to  the 
owner  for  the  loss  of  his  baggage." 
Oomm  V.  Oregon  R.,  etc,  Co.,  62 
Wash.  686.  693,  101  P  161,  26  LRANS 
637. 

[a]  measoB  for  xnl»f— "Reference 
to  the  Innumerable  cases  against  car- 
riers upon  the  subject  of  liability  for 
lost  baggage  or  freltrht,  shows  that, 
if  the  last  carrier  is  sued,  It  gen- 
erally defends  upon  the  ground  that 
it  was  not  a  party  to  the  contract,  or 
that  the  goods  did  not  come  into  Its 
possession;  whereas  If  the  contract- 
ing carrier  Is  sued.  It  usually  defends 
upon  the  theory  that  It  acted  only  as 
agent  for  the  connecting  carrier,  and 
In  the  absence  of  a  special  contract 
or  the  disclosure  of  facts  showing  a 
partnership.  It  is  not  bound  to 
answer;  thus.  In  either  event,  bind- 
ing the  party  damaged  to  the  .produc- 
tion of  proof  entirely  beyond  his 
control,  and  making  his  recovery  al- 


most If  not  absolutely  Impossible. 
He  might  have  to  go  from  one  to 
the  other,  through  aU  the  connecting 
system,  to  find  the  responsible 
party.  The  only  just  rule  Is  to  bind 
the  contracting  carrier  to  Its  con- 
tract, where  the  facts  in  the  given 
case  warrant  It,  and  to  hold  all  other 
connecting  carriers  to  answer  for 
their  negligence,  in  which  event  It 
would  no  doubt  be  necessary  to 
show  that  the  baggage  had  actually 
come  into  the  possession  of  the  neg- 
ligent carrier."  Gomm  v.  Oregon 
R.  etc.  Co.,  52  Wash.  686,  694,  101 
P  361.  25  LRANS  687. 

[b]  l>eU.vec]r  1^  iMUwenger. — 
Where  a  passenger  traveling  on  a 
ticket  over  two  Itnes  of  road  deliv- 
ered his  baggage  at  the  point  of 
transfer  to  the  second  road  and  took 
Its  check  therefor,  such  second  road 
was  responsible  for  the  lose  of  the 
baggage.  Atchison,  etc.,  R.  Co.  v. 
Brewer,  20  Kan.  669. 

38.  Atchison,  etc,  R.  Co.  t. 
Roach,  36  Kan.  740,  12  P  93,  67  AmR 
199;  Louisville,  etc.,  R.  Co.  v.  Weaver, 
9  Lea  (Tenn.)  38,  42  AmR  664;  Oomm 
V.  Oregon  R..  etc,  Co.,  62  Wash. 
686,  101  P  861,  26  LRANS  637. 

39.  Davis  v.  Ulchigan  Southern, 
etc.,  R.  Co.,  22  111.  278,  74  AmD  161: 
Hooper  v.  London,  etc,  R.  Co.,  60 
L.  j;  Q.  B.  108. 

[a]  Whw  UaUUty  attaohes  al- 
thongb  liagMffe  not  dellvsrea. — On 
a  change  of^  passage  from  one  road 
to  anotner.  If  the  agent  of  the  sec- 
ond road  after  receiving  from  the 

Eassenger  the  checks  given  to  him 
y  the  initial  carrier  falls  to  find 
the  baggage  corresponding  to  such 
checks,  he  must  Immediately  notify 
the  owner,  or  his  line  will  b«  liable 
for  the  baggage.  Davis  v.  Michigan 
Southern,  etc.  R.  Co..  22  IlL  278. 
74  AmD  161. 

40.  Kessler  v.  New  York  Cent., 
etCy  R.  Co..  61  N.  Y.  638;  Romero  v. 
McKernan,  88  NYS  865;  Pelder  v. 
Columbia,  etc.,  R.  Co..  21  S.  C.  35, 
63  AmR  6S6  [dlst  Bradford  v.  South 
Carolina  R.  Co.,  41  S.  C.  L.  201,  62 
AmD  411]. 

41.  Ala. — Mobile,  etc.,  R.  Co.  v. 
Hopkins.  41  Ala.  486,  94  AmD  607. 

MlsB. — Yaaoo,  etc.,  R.  Co.  v.  Mc- 
Call,  100  Miss.  827,  57  S  224. 

N.  Y. — Hyman  v.  Central  Vermont 
R,  Co.,  66  Hun  202,  21  NYS  119. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Cham- 
bers.  (Civ.  A.)   149  SW  1182. 

Vt.— Dufmit  V.  Hensbaw,  35  Vt. 
604.  84  AmD  646. 

[a]  Initial  oarrtsr  liable  after  de- 
livery over.)— A  delivery  of  baggage 
at  the  terminus  of  defendant's  road 
to  the  baggage-master  of  an  inde- 
pendent steamboat  company,  who  by 
agreement  between  the  railroad  and 
steamboat  companies  always  entered 
defendant's  cars  and  took  the  bag- 
gage checks  of  through  passengers, 
giving  In  exchange  for  them  the 
checks  of  the  steamboat  company, 
would  not  discharge  defendant  from 
liability  for  a  loss  caused  by  the 
larcmy  of  Its  employees  after  the 


delivery  of  the  baggage  to  the  bag- 
gage-master of  the  boat,  unless  the 
baggage-master  was  plalntltTs  au- 
thorised agent  to  receive  the  bag- 
gage, which  Is  a  question  for  the 
jury.  Mobile,  etc.,  R.  Co.  v.  Hop- 
kins, 41  Ala.  486,  94  AmD  «07. 

[b]  rorwardlng  on  anothsr  maA. 
— where  plaintiff's  baggage  arrived 
with  him  over  another  road  at  an 
Intermediate  point,  and  was  not  de- 
livered to  denndant  carrier,  but  was 
forwarded  by  mistake  on  another 
road  when  he  parchased  his  ticket 
from  defendant  carrier  the  next 
morning  to  continue  his  ]oumey.  It 
was  not  liable  for  the  loss,  although 
the  baggage  agent  who  negligently 
forwarded  the  baggage  was  the  Joint 

a cent  of  all  of  the  roads  at  the  sta- 
on.    Yasoo,  etc.,  R.  Co.  v.  McCall. 
100  Miss.  827,  67  S  224. 

43.  Ark.-— St.  Louis,  etc,  R.  Co.  v. 
De  Witt.  115  Ark.  678,  171  SW  906. 

N.  Y. — McOormlck  v.  Hudson  River 
R.  Co.,  4  B.  D.  Smith  181. 

S.  C. — ^Park  v.  Southern  R.  Co.,  78 
S.  C.    302.   68  SE  921. 

Tex. — Texas,  etc..  R.  Co,  v.  Berry, 
31  Tex.  Civ.  A.  8,  71  SW  826. 

Wash.— Sheble  v.  Oregon  R,,  etc., 
Co.,  51  Wash.  359.  98  P  746. 

Eng. — Hooper  v.  London,  etc,  R. 
Co.,  60  L.  J.  Q.  B.  103.  But  see  Hyt- 
ton  V.  Midland  R.  Co.,  4  H.  &  N.  616. 
1S7  Reprint  982  [overr  Poulkes  v. 
Metropolitan  Dlst.  R  Co.,  6  C.  P.  D. 
157]  (where  by  reason  of  traffic  ar- 
rangements between  two  carriers  the 
last  one  was  held  not  liable). 

[a]  la  OeoMiK  the  rule  Is  dis- 
tinctly stated  to  be  that,  where  a 
passenger  buys  a  through  ticket  and 
checks  his  baggage  through  to  his 
destination,  and  on  his  arrival  at 
the  end  of  his  Journey  finds  that  his 
baggage  has  been  lost,  he  may  hold 
the  last  carrier  liable  without  any 
proof  as  to  its  ever  having  received 
the  baggage.  Savannah,  etc.,  R.  Co. 
V.  Mcintosh,  73  Ga.  532,  634  (where 
the  court,  per  Jackson,  C.  J.,  said: 
"When  It  ttne  last  carrier]  has  paid 
Mcintosh  for  the  baggage,  then  let 
it  reimburse  Itself  out  of  that  one 
of  the  links  In  the  combination 
whose  fault  or  negligence  lost  It. 
It  Is  Just,  equitable,  public  policy, 
sound  sense,  and  must  be  good  law"}; 
Wolff  V.  Central  R.,  etc.,  Co.,  68  Ga. 
663.  46  AmR  601. 

43.  Romero  v.  McKernan,  88  NYS 
365;  Furstenhelm  v.  Memphis,  etc., 
R.  Co.,  9  Helsk.  (Tenn.)  238;  Texas, 
etc..  R.  Co.  V.  Berry.  31  Tex.  Civ.  A. 
3,  71  SW  326.  See  also  supra  ;  1593. 

[a]  Proof  that  the  last  Une  sent 
out  tracers  for  the  lost  baggage 
does  not  show  that  It  ever  became  a 
party  to  the  original  contract. 
Texas,  etc.,  R.  Co.  v.  Barry.  81  Tex. 
Civ.  A.  .3,  71  SW  326. 

[b]  Proof  of  ticket  over  several 
lines  InsufllolMit. — Mere  proof  that  a 

fiassenger  bought  a  ticket  from  the 
nltial  carrier  reading  over  several 
lines  named,  and  that  such  ticket  wag 
honored  by  the  last  Uil<>c~i%-J'i>9Vffi- 
clent  topf^eSiE;^^^ri34a$>W 
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transportation  pursuant  to  a  through  contract  for 
the  transportation  of  the  passenger  and  his  bag- 
gage, and  the  trunk  is  lost  while  in  such  connecting 
carrier's  control,  the  fact  that  the  baggage  was  not 
carried  on  the  same  train  with  the  passenger,  and 
without  his  knowledge  or  default  was  diverted  in 
transit  by  an  intermediate  carrier,  and  failed  to 
follow  the  route  called  for  1^  the  passenger's  ticket 
is  inunaterial.** 

[$  1598]  d.  PresmuptionB  as  to  Where  Injury  or 
Ziosa  Occurred.*"  On  proof  of  the  receipt  of  the 
baggage  by  any  line,  a  presumption  arises  that  the 
loss  occurred  on  such  line,  and  its  liability  is  estab- 
lished unless  it  can  prove  a  delivery  in  good  condi- 
tion to  the  succeedii^  carrier.**  Thus  under  the 
rule  which  limits  the  initial  carrier's  liability  to  its 
own  line,  and  delivery  to  the  connecting  line,  in 
order  to  relieve  it  from  liability  it  must  be  shown 
that  the  baggage  was  actually  put  into  the  posses- 
sion of  the  agent  of  the  connecting  line  in  good  con- 
dition.*^ So  also  a  presumption  ■  prevails  that  a 
failure  to  deliver  at  the  end  of  the  transportation, 
or  a  delivery  in  bad  condition,  is  through  the  fault 
of  the  last  carrier,  until  it  has  exonerated  itself  by 
showing  that  it  did  not  receive  the  bt^age  or  re- 


ceived it  in  the  condition  in  which  it  reaches  its 
destination.**  The  fact  that  the  baggage  was  in- 
jured or  partly  destroyed  on  reaching  its  destina- 
tion does  not  create  a  presumption  against  any  in- 
termediate carrier,  so  as  to  throw  on  it  the  burden 
of  proving  that  it  delivered  the  baggage  in  good  con- 
dition to  its  connecting  carrier;  such  a  fact  creates 
a  presumption  against  only  the  last  carrier.*" 

[$  1599]  14.  Transfer  Oompanies.  A  transfer 
company  transporting  the  baggage  of  passengers 
from  or  to  the  depot  of  a  carrier  of  passengers  is 
liable  for  injury  to,  or  loss  of,  such  h&ggage  as  a 
carrier  of  baggage,"  but  is  released  from  liability 
after  it  has  made  a  proper  delivery  of  the  bag- 
gage.'* Such  company  may  by  special  contract  limit 
its  liability  for  the  loss  of,  or  injury  to,  baggage 
carried  by  it;"  but  the  passenger  will  not  be  bound 
by  such  a  condition  on  the  card  or  check  given  to 
him  unless  he  has  knowledge  of  and  assente  to  the 
condition;"*  Where  a  passei^er  gives  his  baggage 
checks  to  a  transfer  company  at  his  destination  for 
the  further  carriage  of  the  baggi^e  to  his  residence, 
the  presumption  is  that  the  transfer  company  re- 
ceived the  baggage  from  the  railroad  company  in 
good  condition.'^ 


contract  or  partnership  or  rat Ifl ca- 
tion, so  as  to  make  the  last  lino  lia- 
ble for  lost  ba^gase  without  a  show- 
Ins  that  the  baggage  had  once  come 
Into  its  possession.  Texas,  etc.,  R. 
Co.  V.  Berry,  31  Tex.  Civ.  A.  ,3,  71 
8W  326. 

44-  Southern  R.  Co.  v.  Foster,  7 
Ala.  A.  487,  60  S  993. 

46.    See  also  Infra  t  1«06. 

46.  Montgomery,  etc..  R.  Co.  v. 
Culver,  75  Ala.  587,  51  AmR  483; 
St.  Louis,  etc.,  R.  Oo.  v.  Hawkins,  39 
111.  A.  406;  Fairfax  v.  New  York 
Cent.,  etc..  R.  Co..  73  N.  T.  167,  29 
AmR  119  [afC  48  N.  T.  Super.  18]; 
Fox  V.  Wabash  R.  Co.,  16  Misc.  370. 
38  NYS  88;  Caldwell  v.  Erie  Trans- 
fer Co..  13  Mlac.  37,  33  NYS  993; 
Myerson.  v.  Woolverton.  9  Misc.  186, 
29  NYS  737.  See  also  supra  {  1697 
and  Infra  i  1605.  And  see  generally, 
for  principle  involved.  Bailments 
!  154  et  seq. 

47.  Ala, — Montgomery,  etc.,  R. 
Co.  V.  Culver.  75  Ala,  687.  51  AmR 
483;  Mobile,  etc.,  R.  Co.  v.  Hopkins, 
41  Ala.  486.  94  AmD  607. 

Ga. — Rome  R.  Co.  v.  Wlmherly.  75 
Ga.  316.  68  AmR  468. 

Md. — Philadelphia,  etc..  R.  Co.  v. 
Harper.  29  Md.  330;  Baltimore  Steam 
Packet  Co.  v.  Smith.  23  Md.  402.  87 
AmD  675. 

Mass. — Stimson  v.  Connecticut 
River  R  Co..  98  Mass.  83,  93  AmD 
140. 

N.  T. — Hyman  v.  Central  Vermont 
R.  Co..  66  Hun  202.  21  NYS  119. 

Tex. — International,  etc..  R.  Co.  v. 
Foltz.  3  Tex.  Civ.  A.  644,  22  SW  641. 

Vt. — Ouimlt  v.  Henshaw,  35  Vt. 
606,  84  AmD  646. 

[a]  Sn&olenoj  of  evldenoa  of  Hm- 
UT*rr  orer.^ — Where  baggage  has 
been  .checked  over  connecting  lines, 
In  order  to  relieve  the  initial  carrier 
from  liability  for  loss,  Its  delivery  to 
the  next  connecting  line  must  be 
shown  by  such  evidence  as  would  be 
sufHclent  to  charge  such  connecting 
line  If  the  suit  had  been  against  It. 
Baltimore  Steam  Packet  Co.  t.  Smith, 
23  Md.  402.  87  AmD  E7S;  Hyman  v. 
Central  Vermont  R.  Co.,  66  Hun  lOt, 
21  NYS  119. 

[bl  TaUiiM  of  tta*  last  oarrlar  to 
6»uw%F  baggage  at  the  end  of  the 
transportation  Is  not  evidence  of  any 
negligence  on  the  part  of  the  car- 
rier who  received  the  baggage  and 
cherked  It  over  both  lines.  Stimson 
V.  Connecticut  Rtver  R.  Co.,  98  Mass. 
gS,  93  AmD  140. 

48.  Ala. — Montgomery,  etc.,  R.  Co. 
V.  Culver,  7E  Ala.  687.  51  AmR  4gS. 

Oa.— -Savannah,  etc..  R.  Co.  v.  Mc- 


intosh. 73  Ga.  632. 

Md. — Philadelphia,  etc..  R.  Co.  v. 
Harper,  29  Md.  330. 

Mass. — Moore  v.  New  York,  etc.,  R. 
Co..  173  Mass.  336,  63  NB  816,  73 
AmSR  298. 

Mo. — Lin  v.  Terre  Haute,  etc.,  R. 
Co.,  10  Mo.  A.  12B. 

N.  Y. — McCormick  v.  Hudson  River 
R.  Co.,  4  E.  D.  Smith,  181;  Pox  v. 
Wabash  R.  Co.,  16  Misc.  370,  38 
NYS  88;  Estes  v.  St.  Paul,  etc.,  R 
Co.,  7  NYS  863.  But  see  Kessler  v. 
New  York  Cent.,  etc.,  R.  Co.,  61  N.  Y. 
538,  642  (where  the  court  said:  "I 
do  not  know  of  any  ground  upon 
which  we  can  indulge  In  the  pre- 
sumption that  this  baggage  ever 
came  Into  tne  possession  of  the  de- 
fendant. There  Is  no  proof  showing 
what  became  of  it  after  It  was 
checked  at  Washington.  If  the  de- 
fendant was  required  to  prove  a 
negative — that  It  did  not  receive  the 
bagga«e — It  did  It  in  the  only  way 
ordinarily  practicable,  by  proof  that 
It  kept  a  record  of  all  baggage  re- 
ceived In  New  York,  and  that  Tt  had 
no  record  of  the  receipt  of  this  bag- 
gage"). 

Tex. — International,  etc..  R.  Co.  v. 
Foltz.  3  Tex.  Civ.  A.  644.  22  SW  641. 

[a)  Bsaaom  for  mle. — The  so- 
called  presumption  that  the  accident 
happened  on  the  laat  road  "was 
started  and  Justified  as  a  true  pre- 
sumption of  fact,  that  goods  shown 
to  have  been  delivered  fn  good  con- 
dition remain  so  until  they  are 
shown  to  be  in  bad  condition,  which 
happens  only  on  their  delivery.  But 
it  was  much  fortified  by  the  argu- 
ment that  it  was  a  rule  of  conven- 
ience. If  not  of  necessity,  like  the 
rule  reqiilring  a  party  who  relies 
upon  a  license  to  show  it.  .  .  .  As  we. 
In  common  with  many  other  Ameri- 
can courts,  hold  the  first  carrier  not 
answerable  for  the  whole  transit, 
and  not  subject  to  an  adverse  pre- 
sumption. (Farmington  Mercantile 
Co.  v.  Chicago,  etc..  R.  Co..  166  Mass. 
154.  44  NB  131)  It  Is  almost  neces- 
sary to  call  on  the  last  carrier  to 
explain  the  loss  If  the  owner  of  the 
goods  is  to  have  any  remedy  at  all. 
To  do  BO  Is  not  unjust,  since  what- 
ever means  of  Information  there  may 
be  are  much  more  at  the  carrier's 
command  than  at  that  of  a  private 
person.  These  considerations  have 
led  most  of  the  American  courts  that 
have  had  to  deal  with  the  question 
to  hold  that  the  presumption  exists." 
Moore  v.  New  York,  etc.,  R.  Co.,  173 
Mass.  136,  »7,  53  NB  816,  78  AmSR 
29S. 


49.  Montgomery,  etc,  R.  Co.  v. 
Culver.  76  Ala.  687,  61  AmR  483 
[dlst  Lindley  v.  Richmond,  etc..  R. 
Co..  88  N.  C.  647]. 

60.    Ga. — City     Transfer  Co. 
Draper,  116  Ga.  964.  48  SB  221. 

111.— Hehard  ▼.  Rlesei,  67  IlL  A. 
684. 

Ia. — ^Da  Fonts  v.  New  Orleans 
Transfer  Co.,  42  Ia.  Ann.  696.  7  S 

608. 

N.  Y. — Springer  v.  Weatcott.  19 
App.  Div.  866.  46  NYS  689  CafE  1«6 
N.  Y.  117.  59  NE  6931. 

Ont. — Murphy  v.  Dunlop.  2  Ont 
WN  178.  17  OntWR  244. 

[a]  MaMny  rmllroad  oompaay 
Dallas. — ^Where  an  agent  of  an  ex- 
press company,  on  receiving  a  check 
for  a  trunk  from  a  traveler  for  the 
purpose  of  carrying  the  trunk  from 
the  depot  to  her  residence,  placed 
the  check  on  the  strap  with  the 
duplicate  check  on  the  tnink  in  the 
baggage  car,  and  marked  the  trunk 
with  the  mark  of  the  express  com- 
pany for  identification,  by  so  doing 
the  express  company  made  the  rail- 
road company  Its  bailee,  and  was 
liable  for  the  loss  of  the  contents 
of  the  trunk,  subsequently  stolen 
from  the  possession  of  the  railroad 
company.  Springer  v.  Westoott.  19 
App.  Div.  866,  46  NYS  689  [aft  1S8 
N.  Y.  117,  69  NB  693]. 

SI.  Annlston  Transfer  Co.  t. 
Gurley.  107  Ala.  600,  18  S  209.  84 
LRA  137  and  note;  Newby  v.  Ford. 
36  Pa.  Super,  634. 

[a]  racts  showing  deUT«rT'— 
Where  an  expressman  navlng  agreed 
to  carry  &  trunk  to  the  depot,  to  be 
taken  there  at  once  for  a  train  leav- 
ing the  next  morning,  delivered  It  at 
the  depot  at  the  place  set  apart  for 
such  baggage,  called  the  baggage- 
master's  attention  to  It,  and  told 
him  whose  It  was,  and  on  which 
train  it  would  leave,  this  amounted 
to  a  delivery  by  him,  and  would  re- 
lease him  from  any  further  re- 
sponslblity  for  its  safe-keeping. 
Annlston  Transfer  Co.  v.  Gurley,  107 
Ala.  600,  18  S  209,  34  LRA  137. 

63.  Prentice  y.  Decker,  49  Barb. 
fN.  Y.)  21.  See  generally  supra  fi| 
1579-1588. 

Statntory  limltatloa  of  liability 
of  oaRian  aa  not  applying  to  trans- 
fer oompanies  see  supra  f  1580  note 
97  [d]. 

53.  Madan  v.  Sherard,  78  N.  T. 
329.  29  AmR  161;  Prentice  v.  Decker, 
49  Barb.  (N.  7.)  21.  See  also  suprm 
S  1682.  _ 

54.  Springer  Weatcott.  2  App. 
DlT.   296,  87  NTa^9:  Hyeipon  v. 
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[$  1600]  P.  Damages— 1.  For  Dday."  For  de- 
lay in  the  delivery  of  baggage,  due  to  the  negli- 
gence of  the  carrier,  the  passenger  is  entitled  to 
reoover  the  value  of  the  use  of  the  property  durii^ 
the  time  of  such  delay,"  and  such  incidental  ex- 
penses and  damages  as  were  in  the  contemplation 
of  the  parties  when  the  contract  was  made,  includ- 
ing in  some  cases  expenses  incurred  in  reasonable 
efforts  to  trace  the  baggage,"  living  e:roehscs  of  the 
owner  while  waiting  for  the  ba^^age,'^  expenses  in- 
curred in  making  a  purchase  of  clothing,  the  pur- 
chase being  made  necessary  by  the  delay,"  the  dif- 
ference between  the  cost  of  clothing  purchased  and 
the  value  at  the  time  of  delivery  of  the  baggage,"* 
and,  in  case  of  delay  in  transporting  a  traveling 
salesman's  sami>les,  reasonable  expenses  and  com- 
pensation for  time  lost  during  the  delay.*^  But 


loss  of  profits  or  other  special  damages  arising  from 
a  failure  to  deliver  baggage  in  time  cannot  be  re* 
covered  unless  the  carrier  had  notice,  at  the  time 
of  receiving  the  ba^age,  of  the  special  circum- 
stances which  would  render  such  damages  probable 
in  the  event  of  delay.*"  Where  the  carrier  accepts 
baggage  with  notice  that  the  passenger  requires  it 
at  a  certain  place  at  a  certain  time  for  a  special 
purpose,  the  measure  of  damages  is  the  injury  to 
the  special  business  attributable  to  the  delay,  in- 
cluding the  expense  and  the  loss  of  time  incurred 
in  a  search  for  the  delayed  baggage;"  but  this 
does  not  include  speculative  profits  arising  on  the 
mere  hope  of  particular  future  transactions."  If 
the  articles  transported  as  bag^^age  have  depreciated 
in  value  during  the  delay,  the  difference  in  value 
may  be  allowed  as  damages,'"  but  not  where  there 


Woolverton,  9  Misc.  IM.  29  NYS 
737.    See  generalljr  supra  8  1598. 

[a]  TnuMfM  oomMUir  unlosfltaa' 
IwnNra  fzom  oar^The  mere  fact 
that  the  employees  of  the  bairsagre 
express  company  unloaded  the  D&g- 
KBge  from  the  baggage  car  and 
placed  it  in  the  baggage  room  of  the 
carrier  will  not  render  the  baggage 
company  subsequently  receiving 
checks  for  delivery  to  the  passenger's 
residence  liable  for  a  portion  of  the 
baggage  found  to  be  missing  when 
the  checks  are  presented  by  the  bag- 
gage company  to  the  railroad  com- 
pany. AiRln  V.  Westcott,  ISS  N.  T. 
361.  25  NB  SOS. 

56.  See  generally  Damages  [IS 
Cyc  11. 

&0SS   of  psopsrty  oa  volaos  oar 


■UeplBC  oar  see  supra  |  ll48. 

B&Ala.— St.  Louis,  etc..  R.  Co. 
V.  Ully,  S5  8  9S7. 

Ark.— St.  Louis,  etc,  R.  Co.  T. 
Campbell.  108  Ark.  4SS,  4S4,  158  SW 
120  [cit  Cyc]. 

Oa. — ^Ford  v.  Atlantic  Coast  Line 
R.  Co.,  8  Ga.  A.  296.  68  SB  1072. 

Ky. — Camahsji  v.  Chesapeake,  etc., 
R.  Co..  145  Ky.  676.  141  SW  49. 

Minn. — Conhelm  v.  Chicago  Great 
Western  R.  Co.,  104  Hinn.  112.  116 
NW  B81,  124  AmSR  628.  IT  LRANS 
1091,  IS  AnnCas  889  (deli^  of  a 
salesman's  sample  trunks). 

Okl.— Kansas  City,  etc.,  S.  Co.  v. 
Fugatt,  160  P  669. 

Or. — Brooks  v.  Xorthem  Fac  R. 
Co^  68  Or.  887.  114  P  949. 

Tex.^ — International,  etc.,  R.  Co.  v. 
Philips.  68  Tex.  690;  Gulf,  etc.,  R. 
Co.  V.  Chambers.  (Civ.  A.)  149  SW 
1182;  Texas,  etc..  R.  Co.  v.  Russell. 
(Civ.  A.)  97  SW  1090;  Texas,  etc..  R. 
Co.  V.  Douglas,  (Civ.  A.)  80  SW  487; 
Oulf.  etc..  R.  Co.  V.  Vandl.  2  Tex. 
Civ.  A.  427.  21  SW  308. 

tal_  SalBj  of  weairiBg  apparel — 
(1)  "^he  measure  of  damages,  where 
a  trunk  hss  been  unreasonably  de- 
layed and  a  passenger  deprived  of 
hlB  wearing  apparel  or  property 
necessarr  for  his  use  contained  in 
the  trunk,  would  be  the  value  of  the 
use  of  the  wearing  apparel  or  other 
property  so  delayed,  during  the  delay 
In  delivering  it  to  him.  The  rule 
for  the  measurement  of  damages  In 
such  case  must  be  the  value  of  the 
clothing  or  property  for  use  by  the 
plaintili  during  the  lime  he  was  de- 
prived of  such  use  by  the  tortious 
conduct  of  the  defendant."  Ford  v, 
Atlantic  Coast  Line  R.  Co.,  8  Ga.  A. 
29S,  296,  68  SB  1072.  (2)  The  ordi- 
nary measure  of  damages  In  case  of 
delay  in  the  transportation  and  de- 
livery of  baggage  Is  the  value  of  the 
use  of  the  same  during  the  delay, 
which  In  most  cases  would  be  the 
rental  value  of  the  property  dur- 
ing the  time  of  the  delay:  but  this 
rule  does  not  apply  where  the  de- 
layed baggage  ts  the  passenger's  own 
wearing  apparel  which  might  have 
no  rental  value,  the  measure  of  dam- 
ages In  such  case  being  the  value  of 
the  use  of  the  apparel  to  the  owner 
during  the  time,  excluding  from  the 
estimate  damages  which  are  remote, 
speculative,  or  uncertain.  Texas,  etc.. 


R.  Co.  V.  Taylor,  3  Tex,  A.  Civ,  Cas. 
I  192. 

[b]   irot  oxcesdlsg  cost  of  artiolos. 

— It  has  been  held  that  such  damages 
cannot  exceed  the  cost  of  the  articles 
which  were  delayed.  Texas,  etc.,  R. 
Co.  V.  Russell,  (Tex.  Civ.  A.)  97  SW 
1090. 

'  8T>  St  Louis,  etc..  R.  Co.  v.  Camp- 
bell, 108  Ark.  432,  168  SW  120; 
Bridge  v.  New  York  Cent,  etc,  K. 
Co.,  88  Misc.  86.  160  NTS  148; 
Strange  v.  Atlantic  Coast  Line  R.  Co., 
77  S.  C.  182,  67  BE  724.  But  see 
Palmer  v.  Louisville,  etc..  R.  Co..  123 
NTS  647  (where  such  damages  were 
not  shown  to  have  been  within  the 
contemplation  of  the  parties  when 
the  contract  was  made). 

68.  Atwood  V.  Mohler,  108  lU.  A. 
416. 

59.  Bridge  v.  New  York  Cent,  etc., 
R.  Co.,  88  Misc.  86,  160  NYS  146. 

60.  Bridge  v.  New  York  Cent.,  etc., 
R.  Co.,  88  Hisc  36.  ISO  NTS  146. 

61.  St  Louis,  etc,  R.  Co.  v.  Lilly, 
(Ala.)  66  S  987;  Camahan  v,  Chesa- 
peake, etc..  R  Co.,  146  Ky.  676.  141 
SW  49;  Kansas  City.  etc.  R  Co.  v. 
Fugatt  (Okl.)  160  P  669.  But  see 
Infra  note  62  la]. 

[a]  Where  a  aal— maa  travsUog 
Mk  oonunlssion  Is  to  do  asv- 

thiitg  dozing  tha  oamsr*i  osiaT  In 
transporting  his  samples  shipped  as 
baggage,  he  ts  not  limited  to  a  re- 
covery of  nominal  damages,  but  is 
entitled  to  recover  his  actual  reason- 
able expenses  during  the  delay,  and 
compensation  for  the  time  lost,  to 
be  arrived  at  by  proof  of  his  reason- 
able wage  per  day,  taking  into  con- 
Bideratlon  his  experience  as  a  sales- 
man, and  his  fitness  for  such  em- 
ployment St.  Louis,  etc.,  R.  Co.  v. 
Lllhr.  (Ala.)  ES  S  937. 

68.  Ala. — St,  Louis,  etc.,  R.  Co.  v. 
Ully.  66  S  937. 

Ark. — St  Louis,  etc..  R  Co.  v. 
Campbell.  108  Ark.  482.  168  SW  120. 

Mo. — Ross  v.  St  Louis,  etc.,  R  Co., 
185  Mo.  A.  154.  170  SW  920. 

N.  Y. — Kats  V.  Cleveland,  etc.  R. 
Co..  46  Misc.  259.  91  NYS  720;  Palmer 
V.  Louisville,  etc..  R  Co.,  123  NYS  47. 

S.  C. — Strange  v.  Atlantic  Coast 
Line  R.  Co.,  77  S.  C.  182,  57  SB  724; 
MUhous  V.  Atlantic  Coasst  Line  R 
Co..  75  S.  C.  351.  55  SE  764. 

Tex. — Texas,  etc.,  R.  Co.  v.  Douglas, 
(Civ.  A.)  30  SW  487;  Texas,  etc, 
R.  Co.  V.  Taylor,  3  Tex.  A.  Civ.  Cas. 
g  192;  Texas  Mexican  R  Co.  v.  Willis. 
3  Tex.  A.  Civ,  Cas.  !  71. 

[a]  Delay  In  dellTerlng  salesman's 
samples. — (1)  The  amount  that  a 
traveling  salesman  would  have 
earned  in  the  time  that  he  spent 
searching  for  his  trunk,  had  the 
trunk  not  been  delayed,  is  not  re- 
coverable. Palmer  v.  Louisville,  etc.. 
R.  Co..  123  NYS  47.  But  see  supra 
text  and  note  61.  (2)  A  carrier  is 
not  liable  as  for  breach  of  contract 
for  delav  In  delivery  of  a  sample 
trunk  or  a  passenger  who  was  a 
member  of  a  firm,  and  had  taken  the 
samples  with  him  on  a  selling  trip, 
merely  on  proof  of  the  value  of  the 
lost  time  of  the  passenger,  and  the 
amount  of  commission  he  would  have 


earned  by  sales  of  goods  he  would 
have  made  each  day.  had  the  trunk 
not  been  delayed,  where  the  con- 
tract was  not  made  with  reference 
to  the  peculiar  circumstances  known 
to  both  shipper  and  carrier,  and  the 
particular  loss  was  not  In  contem- 
plation of  both,  at  the  time  of  mak- 
ing the  contract,  fui  a  contingency 
which  might  follow  nonperformance. 
Katt  V.  Cleveland,  etc.  R.  Co..  46 
Mlsc  259.  91  NYS  720.  (3)  A  pas- 
senger's notice  to  a  carrier's  bag- 
gageman that  he  had  a  large  sample 
trunk  which  he  wished  cnedied  Is 
Insufllcient  to  charge  the  carrier  with 
knowledge  that  any  special  reason 
existed  for  expediting  the  delivery  of 
the  particular  trunk,  so  as  to  render 
the  carrier  liable  aa  for  breach  of 
contract  for  damage  resultiDg  from 
delay  caused  by  the  necessity  of  hav- 
ing the  samples,  in  order  to  fulfill 
engagements  already  made  to  meet 
prospective  cmstomera  to  whom  no 
goom  could  be  sold  in  the  absence  of 
the  samples.  Kats  v.  Cleveland,  etc, 
R  Co.,  46  Misc.  269.  91  NYS  720. 

[b]  Delay  la  dellTszlag'  profoa- 
Bional  tools  or  lnstnimeats,^(l)  For 
a  delay  in  delivering  baggage  con- 
taining dental  tools,  the  passenger 
cannot  recover  damages  for  what  he 
would  have  made  by  working  at  his 
profession,  the  patients  being  present 
during  the  time  of  delay,  unless  the 
carrier  had  notice  of  the  special  cir- 
cumstances under  which  such  special 
damages  are  claimed.  Milhous  v. 
Atlantic  Coast  Line  R.  Co.,  76  S,  C. 
351,  66  SE  764.  (2)  A  carrier  accept- 
ing a  veterlnary's  grip  when  checked 
with  the  instruments  therein  is  not 
liable  for  loss  of  fees  occasioned  by 
delay  in  delivering  the  grip.  Ross  v. 
St  Louis,  etc,  R.  Co.,  185  Mo.  A. 
154,  170  SW  920. 

63.  Strange  v.  Atlantic  Coast  Line 
R.  Co.,  77  S.  C.  182.  57  SB  724. 

64.  Strange  v.  Atlantic  Coast  Line 
R.  Co.,  77  S.  C.  182.  57  SE  724. 

66.  Katz  V.  Cleveland,  etc.,  R.  Co., 
46  Misc.  259,  260.  91  NYS  720; 
Choctaw,  etc.,  R  Co.  v.  Swirtz,  18 
Okl.  411,  73  P  941;  International,  etc 
R  Co.  V.  Philips,  S3  Tex.  590. 

"The  trbe  measure  of  damages 
when  a  carrier,  either  through  negli- 
gence or  violation  of  duty,  delays 
the  delivery  of  merchandise  or  bag- 
nige  beyond  a  reasonable  time  Ta 
the  difference  between  the  value 
when  delivery  should  have  been  made 
and  the  value  at  the  time  when  de- 
livery is  actually  made."  Katz  v. 
Cleveland,  etc.,  R.  Co.,  supra. 

[a]  In  Oklahoma  under  Wilson 
Rev.  &  Annot.  St  (1908)  S  2746,  pro- 
viding that  the  detriment  caused  by 
delay  In  the  delivery  of  freight  is 
deemed  to  be  depreciation  In  intrin- 
sic value  during  the  delay,  and  the 
depreciation  in  the  market  value,  In 
the  absence  of  any  knowledge  of  any 
particular  use  to  which  the  baggage 
of  a  passenger  Is  to  be  put,  the  only 
damage  contemplated  by  defendant 
railroad  company  in  the  delay  would 
be  that  defined  by  statute.  Choctaw, 
etc.  B.  Co.  V.  Swlrta,  l»-pM^Wr:78 
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was  no  intention  to  sell  the  articles  thus  earried.*" 
A  statute  authorizing  the  recovery  of  dam^s  due 
to  detention  of  ba^age  refers  to  damage  to  the 
baggage  on  that  account  and  not  to  detention  of  the 
passenger  on  account  of  delay  of  his  bag^ag^.^^ 

Hoital  suffering.  Inconvenience  and  mortiflca' 
tion  due  to  the  delay  of  the  bam;^^  are  not  ele- 
ments of  the  damages  recoverable,^  certainly  not 
inconvenience  which  the  passenger  has  the  means 
of  overcoming." 

Nominal  damages  may  be  recovered  for  an  un- 
reasonable delays  in  the  absence  of  proof  of  special 
damages.^ 

Exemplary  damages  may  be  recovered  for  a  will- 
ful or  wanton  delay  in  transporting  and  delivering 
baggage,"  or  where  the  negl^ence  causing  the  delay 
is  so  gross  and  reckless  as  to  assume  the  nature  of 
wantonness  and  willfulness."  But  where  the  car- 
rier makes  an  earnest  effort  to  trace  and  deliver 


the  delayed  baggage,  an  inference  of  willful  mis- 
conduct is  not  warranted,  and  exemplary  damagra 
cannot  be  recovered  for  the  delay.™ 

H  1601]  2.  For  Loss  or  Injury.  As  a  general 
rule  the  measure  of  damages  for  the  loss  of  baggage 
is  the  actual  value  to  the  owner  of  the  urticles  con- 
stituting the  ba^SBge  at  the  time  of  the  loss,^ 
taking  into  considerati<m  the  cost  of  the  articles, 
the  extent  of  their  use,  and  their  condition  at  the 
time  of  the  loss,"  tc^ther  with  interest  from  the 
date  of  the  loss."  If  the  articles  lost  have  a  market 
value,  that  is  the  correct  measure  of  damages;" 
but  as  a  passenger's  baggage  usually  consists  of 
clothing,  etc.,  which  have  no  proper  market  value, 
the  value  of  such  articles  is  generally  not  merely 
what  they  might  have  been  sold  for  in  money  at 
public  or  private  sale,  but  their  pecuniary  value  to 
their  owner."  This  value  is  to  be  measured  at  the 
place  of  destination,"  or  at  the  place  of  delivery  to 


Be.  St.  Louis,  etc.,  R.  Co.  v.  Hinds- 
man,  1  Tex.  A.  Civ.  Cas.  9  204. 

07.  Anderson  v.  Toledo,  etc.,  R. 
Co..  32  Iowa  86. 

es.  St.  Louis,  etc.,  R.  Co.  v.  Camp- 
bell. 108  Ark.  432,  168  SW  120;  Tar- 
vln  V.  Texas,  etc.,  R.  Co..  (Tex,  Civ. 
A.)  151  SW  640;  Gulf.  etc..  R.  Co.  v. 
Chambers,  (Tex,  Civ.  A.)  149  SW 
1182;  Texas,  etc.,  R.  Co.  v.  Russell. 
(Tex.  Civ.  A.)  97  SW  1090.  See  also 
Ford  V.  Atlantic  Coast  Line  R.  Co..  8 
Qa.  A.  295,  296,  68  SE  1072  (where 
the  court  said:  "We  are  Inclined  to 
think  that  a  passenger  whose  trunk 
has  been  unreasonably  delayed,  and 
who  is  thereby  subjected  to  incon- 
venience resulting  from  the  loss  of 
wearlnar  apparel,  and  is  compelled  to 
suffer  physical  discomfort  by  reason 
of  Its  loss,  would  be  entitled  to  dam- 
ases.  upon  proper  proof,  tf  the  dam- 
age inflicted  could  be  estimated  In 
dollars  and  cents.  Certainly  the 
physical  discomfort  and  inconveni- 
ence of  having  one's  clothing  lost 
would  be  an  element  of  damage  in 
contemplation  of  the  parties  to  the 
contract  of  transportatton.  when  the 
trunk  was  received  for  shipment 
from  the  passenger  by  the  railroad 
company"). 

[a^  ZUnafemtlOBa^d)  Where  a 
carrier  negligently  delayed  the  deliv- 
ery of  a  passenger's  baggage,  con- 
sisting of  her  Christmas  clothes,  al- 
though notifled  of  the  nature  of  the 
baggage,  the  damages  recoverable 
did  not  Include  damages  for  mental 
anguish  unaccompanied  by  physical 
suSerinK.  Gulf,  etc.,  R.  Co.  v.  Cham- 
bers, (Tex.  Civ.  A.)  149  SW  1182. 
(2)  A  carrier  Is  not  liable  for  humili- 
ation caused  passengers  by  having 
their  trunks  unlawfully  searched  by 
parties  whose  suspicions  were 
aroused  through  a  stench  with  which 
the  trunks  were  impregnated  from 
being  placed  in  a  baggage  car  with 
a  corpse.  Tarvin  v,  Texas,  etc.,  R. 
Co..  (Tex.  Civ.  A.)  IBl  SW  640. 

69.  Mexican  Cent.  R.  Co.  v.  De 
Rosear.  (Tex.  Civ.  A.)  109  SW  949 
[dist  Gulf.  etc..  R.  Co.  T.  Vancil,  2 
Tex.  Civ.  A.  427.  21  SW  803J. 

[al  aojing  seoessarr  onaag*  of 
olothlfig^wh  ere  the  baggage  of  a 
woman  who  had  been  en  route  three 
days  was  detained  by  the  carrier  so 
that  she  could  not  obtain  a  change 
of  clothing  without  buying  It,  but 
she  had  the  necessary  money  to  pur- 
chase what  was  needed  and  did  so, 
she  was  not  entitled  to  substantial 
damages  for  her  Inconvenience  and 
trouble.  Mexican  Cent.  R.  Co.  v.  De 
Rosear.  (Tex.  Civ.  A.)  109  SW  949 
[dlst  Gulf.  etc..  R.  Co.  v.  Vancll,  2 
Tex.  Civ.  A.  427.  21  SW  3081. 

70.  Ford  V.  Atlantic  Coast  Line 
R.  Co..  8  Oa.  A.  295.  8  SR  1072. 

71.  Davis  V.  Atlantic  Coast  Line 
R.  Co.,  (3.  C.)  88  SB  273;  Webb  v. 
Atlantic  Coast  Line  R  Co..  76  S.  C. 
193,  66  SB  964,  9  LRANS  1218  and 
note.  11  AnnCas  884  and  note. 


etc.,    R.    Co.  v. 


Pacific 
P  916. 


Transfer 


528, 


79.  Webb  V.  Atlantic  Coast  Line 
R.  Co..  76  S.  C.  193,  56  SE  954,  9 
LRANS  1218.  11  AnnCas  834. 

[a]  A  dali^  of  fonr  dars  in  trans- 
porting a  trunk,  because  of  three 
separate  and  distinct  acts  of  negli- 
gence on  the  part  of  the  carrier, 
authorizes  punitive  damages.  Webb 
V.  Atlantic  Coast  Line  R.  Co.,  76  S. 
C.  193,  56  SB  954,  9  LRANS  1218,  11 
AnnCas  834. 

73.  Black  v.  Atlantic  Coast  Line 
R.  Co..  82  S.  C.  478.  64  SE  418. 

74.  U.  S. — Wood  V.  Cunard  SS. 
Co.,  192  Fed.  293,  112  CCA  551,  41 
LRANS  371. 

Ala, — Louisville, 
Fletcher,  69  S  634. 

Cal.— Merrill  v. 
Co^  131  Cal.  682,  63  . 

Fla. — Brock  v.  Qale.  14  Fla. 
14  AmR  356. 

Miss. — New  Orleans,  etc.,  R.  Co.  v. 
Moore,  40  Miss.  39. 

S.  C. — Turner  v.  Southern  R.  Co., 
76  S.  C.  68,  60,  64  SE  826,  7  LRANS 
188  and  note  [cit  Cyc].' 

Tex. — Missouri,  etc..  R.  Co.  v.  Hal- 
ley,  (Civ.  A.)  166  SW  1119;  Houston, 
etc.,  R.  Co.  V.  Scale,  28  T«c.  Civ.  A. 
364,  67  SW  437. 

"As  compensation  for  the  actual 
loss  is  the  fundamental  principle 
upon  which  this  measure  of  dam- 
ages rests.  It  would  seem  that  the 
value  of  such  goods  to  their  owner 
would  furnish  the  proper  rule  upon 
which  he  should  recover.  Not  any 
fanciful  price  that  he  might  for  spe- 
cial reasons  place  upon  them,  nor, 
on  the  other  hand,  the  amount  for 
which  he  could  sell  them  to  others, 
but  the  actual  loss  In  money  he  would 
sustain  by  being  deprived  of  articles 
so  specially  adapted  to  the  use  of 
himself  and  his  family."  Interna- 
tional, etc..  R.  Co.  v.  Nicholson,  61 
Tex.  660,  663. 

Tain*  as  meavare  of  dainafM  see 
Damages  [13  Cyc  1481. 

76.  Glovlnsky  v.  Cunard  SS.  Co., 
6  Misc.  388.  26  NTS  761;  Missouri, 
etc.,  R.  Co.  V.  Klrkpatrlck.  (Tex.  Civ. 
A.)  166  SW  600;  Missouri,  etc.,^R.  Co, 
V.  Haiiey.  (Tex.  Civ.  A.)  156  SW 
1119;  Shan  Dy  Chea  v.  Alberta  R., 
etc.,  Co.,  6  Terr.  L.  176, 

78.  Ala. — Louisville,  etc.,  R.  Co.  v. 
Fletcher.  69  S  634. 

Fla. — Brock  v.  Gale,  14  Fla.  623, 
14  AmR  856. 

Iowa. — Mote  v.  Chicago,  etc.,  R. 
Co.,  27  Iowa  22,  1  AmR  zfs. 

Mo. — Spooner  v.  Hannibal,  etc.,  R. 
Co.,  23  Mo.  A.  403. 

Tex. — Bonner  v.  Blum,  (Civ,  A.) 
26  SW  60;  Texas,  etc..  R.  Co.  v.  Fer- 
guson, 1  Tex.  A.  Civ.  Cas.  S  1258. 

77.  Atlanta  Baggage,  etc.,  Co.  v. 
MIso,  4  Ga.  A,  407,  61  SE  844  (mar- 
ket value);  Spooner  v.  Ilannllial,  etc., 
R.  Co.,  28  Mo.  A.  403:  Gibbons  v. 
Chicago,  etc.,  R.  Co.,  98  Nebr.  696, 
164  NW  326. 


and  that 


[a]  Aa  evflaanr  ^n—^f  of  good 
quality  has  a  market  value,  i 


Is  the  measure  of  damages  for  its 
loss  in  the  absence  of  evidence  that 
it  has  a  different  and  peculiar  value 
to  the  owner.  Gibbons  v.  Chicago, 
etc.,  R.  Co.,  98  Nebr.  696,  164  NW 
226. 

7B.  U.  S.— Praloff  v.  New  York 
Cent.,  etc..  R.  Co.,  9  F.  Cas.  No,  6,025. 
10  Blatchf.  16. 

Ala. — Cooney  v.  Pullman  Palace 
Car  Co..  121  Ala.  368,  26  S  712,  53 
LRA  690. 

Ark.— Kimball  v.  Goldman,  117 
Ark.  446,  174  SW  1186.  1187  Tquot 
Cyc  as  an  accurate  statement  of  the 
doctrine  on  this  subject!. 

Ky. — Louisville,  etc..  R.  Co.  v.  Mil- 
ler. 166  Ky.  677,  162  SW  73,  60  LRA 
NS  819. 

N.  T.— Fairfax  v.  New  York  Cent, 
etc.,  R.  Co..  73  N.  Y.  167.  29  AmR 
119;  Simpson  v.  New  York.  etc.  R. 
Co..  16  Misc.  618,  38  NTS  341. 

Pa. — Hofford  V.  New  York  Cent., 
etc.,  R.  Co.,  43  Pa.  Super.  303. 

Tex. — Galveston,  etc.,  R.  Co.  r. 
Fales,  38  Tex.  Civ.  A.  457,  77  SW 
234. 

"The  court  did  not  err  In  charging 
the  Jury  that  the  plaintiff  was  en- 
titled to  recover  the  full  value  of 
the  clothing  for  use  to  him.  In  New 
York,  and  not  merely  what  It  could 
be  sold  for  In  money.  The  clothing 
was  made  to  fit  plaintiff,  and  had 
been  partly  worn.  It  would  sell  for 
but  Ifttle.  If  put  into  market  to  be 
sold  for  second-hand  clothing,  and 
it  would  be  a  wholly  Inadequate  and 
unjust  rule  of  compensation  to  give 
plaintiff.  In  such  a  case,  the  value  of 
the  clothing  thus  ascertained.  The 
rule  must  be  the  value  of  the  cloth- 
ing for  use  by  the  plaintiff.  No 
other  rule  would  give  him  a  com- 
pensation for  his  damages.  This  rule 
must  be  adopted,  because  such  cloth- 
ing cannot  be  said  to  have  a  market- 
price,  and  it  would  not  sell  for  what 
it  was  really  worth."  Fairfax  v.  New 
York  Cent.,  etc..  R.  Co..  73  N.  T.  167. 
172,  29  AmR  119. 

[al  Even  If  tlL*  property  liaa  not 
a  Bionay  valne,  the  measure  of  Its 
value  must  be  ascertained  br  some 
money  standard  based  on  the  evi- 
dence. Praloff  -v.  New  York  Cent,, 
etc.,  R.  Co.,  9  P.  Cas.  No.  6,026,  10 
Blatchf.  16:  Nevins  v.  Bay  State 
Steamboat  Co.,  17  N.  Y.  Super.  225. 

[bl  Whan  liaad  painted  ohlnaware 
deatroyed  bad  no  market  Taliw,  and 
could  not  be  reproduced  or  replaced, 
the  measure  of  damages  ts  the  ac- 
tual loss  In  money  sustained  In  being 
deprived  of  the  articles,  or  their  ac- 
tual value  to  the  owner.  St.  Louis, 
etc.,  R.  Co.  V.  Green,  44  Tex.  Civ.  A. 
13.  97  SW  531. 

79.  tl.  S. — Fraloff  v.  New  York 
Cent.,  etc..  R.  Co.,  9  F.  Gas.  No.  6,02S, 
10  Blatchf.  16. 

Mo. — Spooner  v,  Hannibal,  etc,  R. 
Co..  23  Mo.  A.  408. 

N.  Y. — Fairfax  v.  New  York  Cent., 
etc,  R.  Co.,  7S  t^r-T.  1<7.  29  ^mR  119 


For  later  aaasa,  aarslopmaats  and  ^mngm  In  the  law  see  cumulaUve  Annotatlona,  sEy^ii'^ftiis^ 
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the  carrier,  unlesB  it  appears  that  there  is  a  differ- 
ence in  the  value  at  that  place  and  at  the  place  of 
destination."  A  statute  limitingthe  carrier's  liability 
for  ba^age  does  not  prevent  recovery  of  a  larger 
amount  where  the  liability  is  that  of  warehouseman." 

Injury  to  baggage.  The  measure  of  damages  for 
injury  to  baggage  is  the  difference  in  the  actual 
value  of  the  same  just  prior  to  the  injiiry  and  the 
actual  value  thereof  just  subsequent  thereto,"'  and 
not  the  difference  in  the  market  value  of  similar 
articles  at  such  time  at  the  nearest  place  where  such 
market  obtains;^  and  the  proper  method  of  arriv- 
ing at  its  value  at  the  time  of  injury  is  to  take  into 
consideration  the  cost  of  the  articles  constituting 
the  baggage,  the  extent  of  their  use,  and  their  con- 
dition at  the  time  of  the  injuiy.** 

Where  baggage  is  tendered.  In  an  action  for  loss 
of  baggage  which  is  subsequently  tendered  by  the 
oairier,  the  measure  of  damages  is  any  loss  and  ex- 
pense occasioned  by  the  delay,  tf^ther  with  the 
value  of  the  baggage  at  the  time  and  place  it 
should  have  been  delivered,  taking  therefrom  the 
value  according  to  its  condition  at  the  time  and 
place  of  actual  delivery  or  tender."  Where  part  of 
the  lost  baggage  is  restored  to  the  owner,  although 


some  of  it  may  be  damaged,  yet  if  the  tender  is 
made  within  a  reasonable  time  the  owner  must 
receive  it^  and  he  is  then  limited,  in  his  right  to 
recover,  to  the  value  of  the  part  net  returned  and 
to  the  extent  of  the  injury  done  to  that  returned.** 
But  a  passenger  cannot  be  compelled  to  accept  a 
tender  a  year  after  the  loss  of  the  ba^age." 

Special  damages.  Unless  the  carrier  was  informed 
of  the  special  circumstances,  or  such  circumstances 
might  reasonably  be  supposed  to  have  entered  into 
the  contemplation  of  the  parties,  special  damages 
for  the  loss  of,  or  injury  to,  baggage  cannot  be  re- 
covered,^ such  as  the  extra  expense  incurred  on 
account  of  such  loss,^  the  expense  of  searehii^  for 
the  lost  baggage,****  and  attorney's  fees  in  bring^i^ 
the  action."  Mental  suffering  is  not  ordinarily  an 
element  of  damages  for  injury  to,  or  loss  of,  a  pas- 
senger 's  baggage but  physical  suffering  and 
mental  distress  caused  by  the  loss  of  medicines  con- 
tained in  a  hand  bag  which  was  stolen  may  be  in- 
cluded as  an  element  of  the  damages  recoverable.*" 

Nominal  damages  only  can  be  recovered  in  the 
absence  of  proof  of  the  value  of  the  articles  de- 
stroyed,** or  where,  although  the  carri«r  has  been 
technically  at  fault,  it  has  not  been  such  as  to  make 


tair  48  K.  T.  Super.  181. 

Pa. — Douglass  V.  RaUroad  Co.,  l 
Phlla.  SS7. 

S.  C. — Turner  v.  Southeni  R.  Co.. 
75  8.  C.  S8.  64  SB  82E,  7  LRANS  188 
[cit  CycJ. 

Tex. — Bonner  v.  Blum,  (Civ.  A.) 
26  SW  60;  Texas,  etc..  R.  Co.  v.  Tay- 
lor. Z  Tex.  A.  Civ.  Cas.  t  192. 

Wyo. — Lake  Shore,  etc.,  R.  Co.  v. 
Warren.  8  Wyo.  134.  S  P  724. 

[a]  KOM  lar  tantel  eaniM.— The 
measure  of  damace  for  the  loaa  of 
baceare  hy  the  Initial  carrier  Is  the 
vuve  of  the  articles  at  their  point 
of  destination,  and  not  at  the  point 
where  the  initial  carrier's  line  con- 
nects with  the  terminal  oarrler's. 
Oalveston,  etc..  R.  Co.  v.  Fales,  IS 
Tex.  Civ.  A.  467.  77  SW  284. 

[b]  Where  salt  is  hronght^ 
It  has  been  held  that  In  as  much 
as  It  is  the  real  loss  to  the  owner 
which  is  to  be  determined,  and 
articles  of  personal  baggage  are  not 
supposed  to  be  Intended  for  sale,  the 
actual  worth  where  the  suit  Is 
brought,  and  not  the  cost  to  the  pas- 
senger at  the  beginning  of  the  Jour- 
ney, is  the  proper  test.  Douglass  v. 
Railroad  Co.,  1  Phlla.  (Pa.)  387. 

80.  The  Steam-Boat  Majors  v.  Ma- 
son. 6  Kan.  670. 

8**  WleMnd  v.  New  Jersey  Cent. 
R.  Co..  78  Fed.  370  [afT  79  Fed.  991. 
36  CCA  681];  Clarke  v.  New  York 
Cent.,  etc..  R.  Co.,  157  App.  Dlv.  194, 
141  NTS  966  [aff  215  N.  Y.  649  mem. 
109  NE  1070  mem]. 

88.  Schalscha  v.  Third  Ave.  R. 
Co..  19  Misc.  141,  43  NTS  251;  Mis- 
souri, etc,  R.  Co.  V.  HaJley,  (Tex. 
Civ.  A.)  166  SW  1119. 

[a]  Partial  lainrr. — Where  a  vio- 
lin was  broken,  the  measure  of  dam- 
ages embraced  the  expense  of  re- 
storing the  property  to  soundness, 
compensation  for  Its  loss  during  the 
period  of  disability,  and  the  differ- 
ence between  Its  value  before  injury 
and  after  belnsrepalred.  Schalscha 
V.  Third  Ave.Tl.  Co.,  1>  Mlsa  141, 
43  NYS  251. 

83.  St.  Louis,  etc..  R.  Co.,  v.  Dick- 
erson,  29  Okl.  S86,  389,  118  P  140. 

"The  rule  seems  to  be  well  estab- 
lished that  as  to  household  goods  or 
wearing  apparel  the  measure  of  dam- 
ages Is  the  difference  In  their  actual 
value  Just  prior  to  and  subsequent 
to  the  Injury,  and  not  the  difference 
In  the  market  value  of  similar  goods 
at  such  time  at  the  nearest  place 
where  such  market  obtains."  St. 
Louis,  etc.,  R.  Co.  V.  DIckerson,  supra. 

■4.  Missouri,  etc.,  R.  Co.  v.  Halley. 
<Tex.  Civ.  A.)  166  SW  1119. 

as.   Walt  v.  Atlantic  Coast  Line  R. 


Co.,  71  S.  C.  837,  51  8E  96;  Nettles 
v.  South  Carolina  R.  Co.,  41  S.  C.  L. 
190,  68  AmD  409;  PHI  v.  South  Caro- 
lina R.  Co..  41  S.  C.  L.  168.  62  AmD 
407. 

[a]    mstom  of  bagvsce  sftsc  salt 

bronght^-Where  a  passenger's  bag- 
gage has  been  found  after  suit  has 
been  brought,  and  the  owner  has  ac- 
cepted It,  defendant  carrier  Is  liable 
only  for  the  taxable  costs  incurred 
up  to  the  date  of  the  delivery  to  and 
acceptance  by  the  passenger.  Pro- 
vencner  v.  Canadian  Pae.  R.  Co.. 
(Que.)  6  Montr.  Super.  9. 

88.  Gulf,  etc.,  R.  v.  Jackson,  4 
Tex.  A.  Civ.  Cas  I  47,  16  SW  128. 

Ea]  Fart  of  oonteats  of  tmk  lost 
and  part  danaffed. — ^Wbere  a  trunk 
la  checked  as  baggage,  and  arrives  at 
its  destination  with  part  of  Its  con- 
tents lost  and  another  part  damaged, 
and  this  is  tendered  to  the  owner 
by  the  carrier  within  a  reasonable 
time,  it  la  his  duty  to  receive  It.  and, 
If  he  refuses  so  to  do,  he  cannot  re- 
cover the  value  of  the  whole  trunk 
and  Its  contents,  but  his  recovery  Is 
conflned  to  damages  for  the  part  lost 
or  Injured.  Gulf,  etc.,  R.  Co.  v.  Jack- 
son, 4  Tex.  A.  Ctv.  Cas.  |  47,  15  SW 
128. 

87.  Lake  Shore,  etc.,  R.  Co.  v. 
Warren.  3  Wyo.  134,  6  P  724. 

88.  Brock  V.  Gale.  14  Fla.  623,  14 
AmR  356;  Turner  v.  Southern  R.  Co., 
76  9.  C.  6S.  68  SB  825,  7  LRANS  188. 

[a]  Dentist's  loss  of  proflts  by 
loss  of  his  Instroments. — ^Where  a 

fiassenger  who  was  a  dentist  carried 
n  his  trunk,  as  a  part  of  his  bag- 
gBiKe,  his  set  of  surgical  and  dental 
fnatruments,  and  they  were  lost  on 
the  Journey,  and  he  brought  this  ac- 
tion against  the  carrier  to  recover 
the  damages  for  the  loss,  it  was  held 
that  the  Instruments  might  properly 
be  classed  as  baggage,  and  the  car- 
rier made  liable  for  their  loss,  but 
that  nothing  more  than  their  actual 
value  Goula  be  recovered;  plaln> 
tiff  could  not  recover  as  special  dam- 
ages the  loss  of  proflts  and  earn- 
ings he  might  have  made,  had  the 
Instruments  not  been  lost.  Brock  v. 
Gale,  14  Fla.  623,  14  AmR  356. 

[b]  The  damages  resiUtliiir  from 
depreolatloit  of  a  suit  of  clothing  by 
the  loss  of,  or  damage  to,  one  article 
of  the  suit  are  not  special  damages 
when  the  whole  suit  was  In  the  car- 
rier's possession,  and  hence  such 
damages  are  recoverable  where  gen- 
eral damages  are  claimed.  Cone  v. 
Southern  R.  Co.,  86  B.  C.  624,  67  SB 
779.  21  AnnCaa  168. 

89.  Merrill  v.  Pacific  Transfer  Co., 
131  C^l.  682,  M  P  216;  Nsw  Orleans. 


etc..  R.  Co.  v.  Moore,  40  Uiss.  SS 
(amount  expended  in  purchasing 
clothing  and  other  articles  necessary 
to  supply  the  immediate  wants  of  the 
passenger). 

90.  Ala. — Louisville,  etc.,  B.  Co.  t. 
Fletcher.  69  S  634. 

Miss. — Mississippi  Cent.  R.  Co.  v. 
Kennedy.  41  Miss.  671. 

S.  C. — Turner  v.  Southern  R.  Co.. 
75  S.  C.  58,  54  SB  BS6,  7  LRANS 
188. 

Tex. — TexM,  etc.,  R.  Co.  v.  Fergu- 
son, 1  Tex.  A.  Civ.  Cas.  S  1253;  St. 
Louis,  etc.,  R.  Co.  v.  Hlndsman.  1 
Tex.  A.  Civ.  Cas.  |  204. 

Que. — Provencher  v.  Canadian  Pac. 
R.  Co.,  6  Montr.  Super.  9. 

But  see  Ross  v.  St.  Louis,  etc.,  R. 
Ca,  186  Mo.  A.  164,  170  SW  920 
(holding  that,  where  a  carrier  negli- 
cently  handled  a  passenger's  grin 
which  had  been  checked,  and  whlcn 
contained  articles  worth  twenty-six 
dollars  and  flfty  cents,  and  failed  to 
trace  It  for  thirty  days,  the  passen- 

frer'fl  reasonable  expense  In  search- 
ng  for  It  was  recoverable);  Morrison 
v.  European,  etc.,  R.  Co.,  16  N.  B. 
296  (holding  that,  where  plaintiff,  a 
passenger  on  defendant's  railroad, 
gave  his  baggage  in  charge  of  its 
employees,  and.  the  baggage  having 
been  lost,  plaintiff  sued  for  the  value 
of  the  articles  and  for.  damage  sus- 
tained In  consequence  of  such  loss, 
both  In  expense  Incurred  thereby  and 
in  loss  of  time,  the  damage  must  be 
confined  to  reasonable  expenses  of 
searching  for  the  baggage,  such  as 
telegraphing,  cab  hire  in  going  to  the 
defendant's  ofl^ce,  etc.). 

81.  New  Orleans,  etc  R.  Co.  v. 
Moore,  40  Miss.  39. 

■  98.  Chicago,  etc.  R.  Co.  v.  Whlt- 
ten,  90  Ark.  462.  119  SW  835.  21  Ann 
Cas  726;  Houston,  etc..  R.  Co.  v. 
Seale,  28  Tex.  Civ.  A.  864,  67  SW  437. 

93.  Bacon  v.  Pullman  Co.,  16S  Fed. 
1,  89  CCA  1.  16  LRANS  678,  14  Ann 
Cas  616  [certiorari  den  210  U.  S.  433, 
28  set  762.  62  L.  ed.  1136]. 

94.  Fraloff  v.  New  York  Cent., 
etc.,  R.  Co.,  9  F.  Cas.  No.  6,025,  10 
Blatchf.  16. 

[a]  SpeonlatloB  by  Jvry, — If  there 
is  no  proof  of  value  or  nature  of  con- 
tents of  a  lost  trunk,  the  jury  may 
give  damages  proportionate  to  the 
value  of  the  articles  which,  In  their 
Judgment,  they  think  the  trunk  might 
fairly  contain.  Dill  v.  South  Caro- 
lina R.  Co..  41  S.  C.  U  168,  184,  62 
AmD  407  (where  the  court  said: 
"Hence,  It  becomes  necessary  to  in- 
quire how  the  value  of  the  article 
can  be  flxed?    I  know  of  no  better 
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it  liable  for  compensatory  damages."^ 

Exemplary  damages  may  be  given  where  the  loss 
or  injury  is  the  result  of  willfulness  or  such  negli- 
gence as  indicates  a  wanton  disregard  of  the  pas- 
senger's rights."  By  statute  it  has  been  provided 
that,  if  a  railroad  company  carelessly  or  willfully 
injures,  or  allows  to  be  injured  or  lost,  any  ba^age, 
it  shall  be  liable  to  the  owner  in  a  smu  not  less  than 
double  the  amount  of  the  actual  damage.^^ 

[$  1602]  Gt.  Actions  for  Delay,  Loss,  or  Injury — 
1.  Nature  and  Form  of  Action.^  An  action  for  loss 
of,  or  injury  to,  ba^age  is  usually  brought  in  tort," 
and  especially  is  this  the  proper  form  of  action 
where  the  passenger  has  accepted  and  retained  the 
b&ggage  in  a  damaged  condition.^  But  the  action 
may  be  brought  on  special  contract,  and  where  that 
is  substantially  the  form  of  action  allegations  as  to 
defendant's  disr^^d  of  duty  as  a  common  carrier 
will  be  treated  as  surplusage.^  Trover  may  be  main- 
tained against  a  carrier  for  ba^age  which  is  wrong- 
fully detained,'  or  where  the  goods  intrusted  to  it 
are  lost  by  its  act,  although  without  any  wrongful 
intent,  as  where  the  carrier  delivers  the  hsLggaige  to 
a  wrong  person  by  mistake  or  under  a  foiled  order,* 
or  where  the  carrier  ships  the  property  as  freight  in 
defiance  of  the  owner's  right  to  have  it  carried  as 
ba^age  or  not  at  all."   But  if  the  baggage  is  lost 


through  a  mere  omission  of  the  carrier,  as  where  it 
has  been  stolen  or  lost  through  its  negligence,  trover 
will  not  lie  even  after  a  demand  and  refusal,  as  ia 
such  case  the  owner  should  bring  either  assumpsit 
or  a  special  action  on  the  case.^  Assumpsit  is  of 
course  not  maintainable  if  the  baggage  is  being  car- 
ried free.' 

Oonditions  precedent.  It  has  been  held  that  & 
statutory  provision  requiring  a  demand  in  writing' 
before  bringing  a  suit  against  a  common  carrier  has 
no  application  to  a  suit  for  loss  of  ba^age  during^ 
interstate  transportation.*  In  case  of  trover  for 
baggage  wrongfully  detained,  a  demand  from  the 
directors  of  the  company  for  the  baggage  need  not 
be  made;  it  is  sufficient  if  the  demand  is  made  on 
its  agents  who  are  charged  with  the  duty  of  receiv- 
ing, keeping,  and  delivering  baggage.* 

[$  1603]  8.  mo  Kay  Sue."  The  person  check- 
ing the  baggage  in  connection  with  his  transporta- 
tion as  passenger  may  bring  an  action  for  breach  of 
the  contract  with  reference  to  such  baggage,  al- 
though he  is  not  the  real  owner  thereof.  On  the 
other  hand,  the  real  owner  may  bring  an  action  for 
the  loss  of,  or  injury  to,  his  property,  although  he 
is  not  the  person  who  as  passenger  checked  the  bag- 
gage for  transportation;"  but  it  has  been  held  that 
he  cannot  maintain  an  action  on  the  contract  there- 


in Butler  V.  Basinar,  2  C.  &  P.  613, 
12  BCL  764,  In  hie  Instructions  to 
the  Jury,  "to  give  damages  propor- 
tioned to  the  value  of  the  articles, 
which  you.  In  your  Judgment,  think 
tho  box  did  and  might  fairly  contain.' 
Thia  was  the  course  adopted  by  the 
Recorder  In  this  case."  This  case 
was  decided  at  a  time  when  parties 
were  not  competent  witnesses.  It 
probably  would  not  be  followed  to< 

McCormick    v.  Pennsylvania 
Cent.  R.  Co..  80  N.  T.  363. 

96.  Chicago,  etc.,  R.  Co.  v.Whltten, 
90  Ark.  462.  119  SW  83S,  21  AnnCas 
726;  Pittsburgh,  etc..  R.  Co.  v.  Lyon, 
123  Pa.  140.  16  A  607,  10  AmSR  B17, 
2  LRA  489;  Sullivan  v.  Southern  R. 
Co..  74  S.  C.  377,  54  SE  686.  See  also 
Mcintosh  V.  Augusta,  etc.,  R.  Co.,  87 
S.  C.  181,  69  SE  159.  30  LRANS  889 
(upholding  a  Judgment  Including 
punitive  damages  In  an  action  for  a 
willful  and  wanton  refusal  to  allow 
plaintiff  to  board  defendant's  car,  tho 
refusal  being  based  on  the  ground 
that  plaintiff  was  carrying  a  piece  of 
Ice). 

[a]  VagUgwno*  wiU  not  Jiurtlfr 
an  BWArd  of  •xemplur  OmmMgmw  un- 
less the  carrier  Is  guilty  of  willful- 
ness, wantonness,  or  conscious  In- 
difference to  consequences  from 
which  malice  wlU  be  Inferred.  Chi- 
cago, etc.,  R.  Co.  V.  Whitten,  90  Ark. 
462.  119  SW  835.  21  AnnCas  726. 

[b]  Kefoml  to  ehSGk  haggAn. — 
"Where  a  ticket  agent  refused  to 
check  the  baggage  of  a  passenger 
to  a  point  on  another  line  to  which 
the  passenger  had  bought  a  ticket, 
because  under  the  rules  of  tho  com- 
pany he  could  check  only  to  the  junc- 
tional point,  and  on  return  of  the 
check  to  the  Junctional  point  he 
threw  the  baggage  out  of  the  car  and 
refused  to  take  further  charge  of  It, 
it  authorizes  a  recovery  of  punitive 
damages  by  the  paasenger.  Sullivan 
V.  Southern,  R.  CcT,  74  8.  C.  S77,  64 
SE  686. 

[c]  Bafnsal  to  dellVM  at  regular 
■topping  plM*' — Where  a  company 
declmes  to  sell  a  ticket  to  a  regular 
stoppinar  place  and  to  deliver  the  pas- 
senger'a  baggage  there,  the  Jury  may 
award  exemplary  damajres  If  the 
company  acts  willfully,  maliciously, 
or  BO  negligently  as  to  indicate  a 
wanton  disregard  of  the  rights  of 
others.  The  right  of  the  public  to 
travel  on  the  trains  of  a  carrier  "in- 
cludes the  right  to  stop  and  receive 


their  baggage  at  any  regular  station 
or  stopping  place  for  the  train  on 
which  they  may  he  traveling.  Any 
regulation  that  deprives  them  of  that 
right  Is  necessarily  arbitrary,  un- 
reasonable, and  illegal."  Plttsourgh, 
etc.,  R.  Co.  V.  Lyon,  123  Pa.  140,  160, 
16  A  607.  10  AmSR  617,  2  LRA  489. 

97.  New  Orleans,  etc..  R.  Co.  v. 
Shackleford.  87  Miss.  610.  40  S  427, 
112  AmSR  461.  4  L.RANS  lOSS,  6 
AnnCas  826  (construing  Rev.  Code 
[1892]  |_S669). 

Ca]    Vblm  statnte  la  of  a  Iilg1il7 

Eenal  nature  and  applies  only  to  such 
aggage  as  In  a  proper  sense  is  per- 
sonal baggage,  articles  of  wearing 
apparel,  etc.,  contained  in  the  usual 
trunk  carried  for  personal  con- 
venience as  a  receptacle  tor  wearing 
apparel  and  the  like.  It  has  no  ap- 
plication to  a  drummer's  sample  case. 
New  Orleans,  etc..  R.  Co.  v.  Schachle- 
ford,  87  Miss.  810.  40  3  427.  112  Am 
SR  461,  4  LRANS  1036  and  note,  6 
AnnCas  826. 

98.  ssuttinjr  oanse  of  aotln  see 

Actions  JS  275-307. 

99.  Flint,  etc.,  R.  Co.  v.  Weir,  37 
Mich.  Ill,  26  AmR  499;  Weed  v.  Sar- 
atoga, etc.,  R.  Co.,  19  Wend.  (N.  T.) 
634;  Corry  v.  Pennsylvania  R.  Co., 
194  Pa.  616,  4fi  A  341.  See  also  Ac- 
tions g  151. 

1.  Atchison,  etc.,  R.  Co.  v.  Wilkin- 
son, 66  Kan.  83,  39  P  1043. 

[a]  After  aotlon  propafly  brought 
for  oonvenlon  plaintiff  is  not  bound 
to  accept  the  baggage  when  tendered 
so  as  to  have  his  right  of  recovery 
reduced  to  damages  for  detention  and 
Injury  to  the  property.  Lake  Shore, 
etc..  R.  Co.  V.  Warren,  3  Wyo.  134, 
6  P  724. 

lb]  Waiver. — Even  if  there  has 
been  a  conversion,  yet  If  the  passen- 
ger subsequently  accepts  the  bag- 
gage he  waives  the  wrong  and  his 
right  of  action  Is  gone  and  at  most 
could  be  maintained  only  for  nom- 
inal damages.  McCormick  v.  Penn- 
sylvania Cent.  R.  Co.  80  N.  T.  353. 

a.  Spencer  v.  Wabash  R.  Co..  36 
App.  Dlv.  446,  56  NYS  948;  Shaw  v. 
Canadian  Pac.  R.  Co.,  6  Man.  198. 

3.  Cass  V.  New  York,  etc.,  R.  Co., 
1  E.  D.  Smith  (N.  Y.)  622. 

4.  Hawkins  v.  Hoffmann,  6  Hill 
(N.  Y.)  686,  41  AmD  767. 

6.  Southern  R.  Co.  v.  Brown,  192 
Ala.  389,  68  S  321. 

8,  Holmes  v.  Doane,  3  Gray 
(Mass.)  328;  Wolf  v.  Grand  Rapids, 
etc..  R.  Co.,  149  Mich.  75,  112  NW 


732;  Tolano  v.  National  Steam  I^av. 
Co.,  28  N.  T.  Super.  S18;  Ha-wklna 
Hoffman,  6  Hill  (N.  T.>  516,  41  Anal> 

767. 

7.  Flint,  etc..  R.  Co.  v.  Weir.  ST 
Mich.  111.  26  AmR  499. 

8.  House  V.  Chicago,  etc..  R  Co., 
30  S.  D.  821.  138  NW  809,  AnnCas 
1916C  1045. 

[a]  Bonth  Dakota  atatnte^Pol. 
Code  S  442,  requiring  demands  In 
writing  to  be  made  on  common  car- 
riers for  damages  sustained  before 
bringing  suit,  has  no  application  to 
an  action  for  the  loss  of  baggage  of 
a  passenger  while  being  transported 
between  Interstate  points.  In  view  of 
B  431,  providing  that  that  article  ap- 
plies only  to  the  transportation  of 
passengers,  property,  etc.,  and  of 
property  solely  within  the  state,  and 
also  to  shipments  from  a  point  with- 
in the  state  to  another  point  within 
the  state,  whether  transportation  is 
wholly  within  the  state  or  partly 
within  the  state  and  partly  within 
an  adjoining  state  or  states.  House 
V.  Chicago,  etc.,  R.  Co.,  30  S.  D.  S2l, 
138  NW  809,  AnnCasl915C  104S. 

9.  Cass  v.  New  York.  etc..  R.  Co., 
1  E.  D.  Smith  (N.  T.)  622. 

10.  Bight  of  aoUon  to  hartand  or 
wife,  or  botli,  for  loss  of  wife's  vron- 
•rtrgeoMvIlT  see  Husband  and  wife 
[21  Cyc  1532J. 

11.  Ky. — Illinois  Cent.  R.  Co.  v. 
Matthews,  114  Ky.  973,  72  SW  302. 
24  KyL  1766,  102  AmSR  316,  60  LRA 
846. 

Md. — Baltimore  Steam  Packet  Co. 
V.  Smith,  23  Md.  402,  87  AmD  57&. 

Mass. — Malone  v.  Boston,  etc,  R. 
Corp,  12  Gray  388,  74  AmD  598. 

N.  Y. — Rogers  v.  Ix>ng  Island  R. 
Co.,  1  Thomps,  &  C.  396. 

Tenn. — Pullman  Palace  Car  Co,  v. 
Gavin.  93  Tenn.  53,  23  SW  70,  42 
AmSR  902,  21  LRA  298. 

[a]  Treated  »■  owner  for  pnrpoaw 
of  action. — Where  a  traveler  Is  not 
the  owner  of  goods  which  he  checks 
as  baggage,  but  Is  liable  to  such 
owner  for  any  loss  of.  or  damage  to. 
them,  he  may  be  treated  as  their 
owner  for  the  purposes  of  an  action 
against  the  carrier  for  damage  to 
such  goods  In  its  hands.  Illinois 
Cent.  R.  Co.  V.  Matthews.  114  Ky. 
973,  72  SW  302,  24  KyL  1766,  lot 
AmSR  316,  60  LRA  846. 

12.  N.  Y. — Curtis  v.  Delaware, 
etc.,  R.  Co,,  74  N.  Y.  116.  30  AmR  271. 

N.  C— Brick  V.  Atlantic  Coast  Line 
R.  Co.,  14S  N.  C.  20S.  S<  SE  1073,  122 
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for.^'  Thus,  where  sample  cases  are  eheoked  by  a 
traveling  salesman,  his  principal,  to  whom  the  goods 
belonged,  may  maintain  an  action  for  their  loss,^* 
and  this  is  true  even  though  the  principal  was  un- 
disclosed and  the  baggage  was  checked  as  the  prop- 
erty of  tiie  agentV  but  it  has  been  held  that,  as  a 
contract  of  transportation  is  personal,  the  principal 
cannot  sue  thereon  for  loss  of,  or  injury  to,  the 
bag^^age  even  under  an  assignment  of  the  claim  by 
the  suesman.*'  It  has  also  been  held  that,  where  a 
member  of  a  partnership  takes  personal  property  of 
the  firm  with  him  as  bi^g^,  the  firm  has  no  r^ht 
of  action  agunst  the  earner  for  injury  thereto." 
Where  baggage  is  wrongfully  detained,  the  owner 
may  assign  his  title  thereto,  and  the  ass^ee,  after 
another  demand  therefor,  may  maintain  an  action  in 
the  nature  of  an  action  of  trover." 

Husband  and  wife.  A  husband  may  sue  for  the 
loss  of  ba^age,  although  it  is  not  transported  on 
the  train  with  him,  but  on  another  train  with  his 
wife."  He  may  also  sue  for  loss  of,  or  injury  to, 
baggage  belonging  to  his  wife,  where  he  travels 
with  her,"  or  where,  havii^  a  free  pass,  he  buys  a 
ticket  for  his  wife  and  delivers  her  trunk  to  the 
railroad  company  without  informing  the  company 
that  it  is  not  his."   A  wife  may  properly  be  joined 


with  her  husband  in  a  suit  for  the  loss  of  her  bag- 
gage;" and  the  right  to  maintain  the  action  is  not 
affected  by  the  fact  that  the  husband  was  traveling 
with  the  wife  without  a  ticket  and  without  paying 
fare.^  But  it  has  been  held  that,  where  the  l^^al 
title  to  the  property  constituting  the  bag^ge  is  in 
the  wife,  she  is  the  proper  person  to  sue;'*^and  if 
the  wife  knowingly  permits  her  husband  to  sue  for 
the  loss  of  her  property,  and  aids  him  in  so  doing, 
she  is  estopped  to  sue  for  the  same  again  in  her 
own  name. 

Parent  uid  chUd.  A  father  may  sue  for  the  loss 
of  baggage,  consisting  of  wearing  apparel  and  jew- 
elry, which  he  has  provided  for  the  use  of  his  infant 
dai^hter."  A  father  paying  full  fare  for  himself, 
and  traveling  with  an  infant  child  of  such  tender 
years  that  by  custom  no  fare  is  demanded  for  its 
carriage,  may  recover  on  the  contract  of  carriage  for 
loss  of,  or  injury  to,  articles  bot^;ht  and  used  for 
the  child,  which  articles  are  put  of  the  father's 
baggage." 

[$  1604]  3.  Pleading.  The  rules  governing  the 
pleadings  in  civil  eases  generally,"  apply  in  an 
action  against  a  carrier  for  delay  in  delivery  of,  loss 
of,  or  injury  to,  a  passenger's  baggage,  with  respect 
to  the  complaint,  declaration,  or  petition,^  or  plea 


AmSR  440.  13  AnnCas  328. 

Oh. — Toledo.  stCy  R.  Co.  v.  Am- 
bach.  10  Oh.  Clr.  Ct.  490,  <  Oh.  Clr. 
Dec.  574. 

Eng. — Meux  v.  Great  E:a3tern  R, 
Co.,  [1895]  2  Q.  B.  387. 

Man. — Callan  v.  Canadian  Northern 
R,  Co.,  19  Man.  141. 

15.  Weed  v.  Saratoga,  etc..  R.  Co., 
19  Wend.  (N.  Y.)  634;  Becher  v. 
Great  E:astern  R.  Co..  L>.  R.  6  Q.  B. 
241;  Callan  v.  Canadian  Northern  R. 
Co..  19  Man.  141. 

[a]  Only  Uie  pMiengw  or  "bim  aa- 
wign—  can  sue  a  railroad  company 
on  the  Implied  contract  with  the  pas- 
senger to  carry  safely  his  personal 
baffgage,  arJslna:  from  his  having 
purchased  a  ticket  for  his  convey- 
ance. Callan  v.  Canadian  Northern 
R.  Co.,  19  Man.  141. 

[b]  Banrag-e  of  tbaatrloal  eom- 
pauy. — Under  a  contract  to  transport 
the  baggage  and  personal  effects  of 
members  of  a  theatrical  company, 
each  member  may  maintain  a  sepa- 
rate suit  for  the  amount  of  his  dam- 
ages by  reason  of  the  loss  of  any 
portion  of  the  baggage  or  effects  be- 
longing to  him,  as  the  promise  to 
transmit  their  baggage  inures  to 
their  benefit.  Spencer  ,v.  Wabash  R. 
Co.,  Sfi  App.  Dlv.  446,  55  NTS  948. 
As  to  right  of  person  for  whose  bene- 
fit a  contract  Is  made  to  sue  thereon 
see  generally  Contracts  [9  Cyc  702]; 
Parties  [30  Cyc  44  et  aeq]. 

14.  Sloman  v.  Great  Western  R. 
Co..  67  N.  T.  208;  Toledo,  etc..  R.  Co. 
V.  Ambach.  10  Oh,  Clr.  Ct.  490,  «  Oh. 
Clr.  Dec.  574;  Ft.  Worth,  etc.  R.  Co. 
V.  I.  B.  Rosenthal  Millinery  Co., 
(Tex.  Civ.  A.)  29  SW  196. 

16.  Lake  Shore,  etc.,  R.  Co.  v. 
Hochstlm.  67  III.  A.  614;  Trimble  v. 
New  York  Cent.,  etc.,  R.  Co.,  162  N. 
Y.  84.  66  NE  532.  48  LRA  115  [aft 
39  App.  Div.  403.  67  NTS  437]. 

[a1  Whmrm  thm  ag«nt  place*  In  hla 
tnnk  money  ooUeoted  for  his  em- 
ployer, from  which  he  is  to  retain 
traveling  expenses,  accounting  only 
for  the  balance,  his  employer  has  not 
auch  title  to  the  money  that  he  can 
sue  for  Its  loss.  Weed  v.  Saratoga, 
etc..  R.  Co.,  19  Wend.  (N.  T.)  634. 

16.  Missouri  Pacific  R.  Co.  v.  LIv- 
eright,  7  Kan.  A.  772.  53  P  763. 

[  a  ]  Thni,  where  th  e  traveling 
salesman  of  a  firm  purchasea  two 
tickets,  and  on  these  tickets  procures 
trunks  or  sample  cases  belonging  to 
the  Arm,  to  he  checked  and  trans- 
ported as  his  personal  baggage,  the 
company  Is  not  liable  to  the  firm  if 
Injury  results  to  the  contents  of  the 
IrunkB.  even  though  the  salesman 
aaslgna  his  claim  to  the  flrm,  since 


the  contract  of  transportation  is  a 
personal  contract,  and  the  claim  for 
a  breach  is  not  assignable.  Missouri 
Pacific  R.  Co.  V.  Llveright,  7  Kan,  A. 
772,  68  P  763. 

17.  Pennsylvania  R.  Co.  v.  Knight. 
68  N.  J.  L,  287,  33  A  845. 

18.  Cass  V.  New  York,  etc.,  R.  Co., 
1  E.  D.  Smith  (N.  T.)  522. 

19.  Curtis  V,  Delaware,  etc.,  R. 
Co.,  74  N.  T.  116,  30  AmR  271.  Sfee 
also  supra  {  1575. 

[a]  Tlie  title  to  tlie  parapliemaUa 
of  a  -wife  which  have  been  paid  for 
and  furnished  by  the  husband  is.  In 
the  absence  of  evidence  of  a  gift 
thereof  to  the  wife,  In  him,  and  for 
an  injury  thereto  he  is  the  proper 
party  to  bring  an  action.  Curtis  v. 
Delaware,  etc.,  R.  Co.,  74  N.  Y.  116, 
30  AmR  271. 

so.  Wlthey  V.  Pere  Marquette  R. 
Co.,  141  Mich.  412,  104  NW  773,  113 
AmSR  533.  1  LRANS  352.  7  AnnCa^ 
57  and  note;  Burnes  v.  Chicago,  etc., 
R.  Co.,  167  Mo.  A.  62,  150  SW  1100. 

[a]  A  hnaband  paying  for  tlie 
txansportatlon  of  Umself  and  his  wife 
may  recover  for  loss  of  baggage, 
consisting  principally  of  the  wife's 
wearing  apparel.  Burnes  v.  Chicago, 
etc.,  R.  Co.,  167  Mo.  A.  62,  150  SW 
1100. 

SI.  Malone  v.  Boston,  etc.,  R.  Co., 
12  Gray  (Mass.)  388,  74  AmD  598. 

Sa.  Keith  V.  New  York  Cent.  R. 
Co.,  2  Oh.  Dec.  (Reprint)  125,  1  West 
LMonth  461;  Yazoo,  etc.,  R.  Co.  v. 
Baldwin.  113  Tenn.  205,  81  SW  599. 

S3.  Yazoo,  etc.,  R.  Co.  v.  Baldwin, 
113  Tenn.  205.  81  SW  699. 

34.  The  State  of  New  York.  22  F. 
Cas.  No.  13,328,  7  Ben.  450;  Rawson 
V.  Pennsylvania  R.  Co.,  48  N.  T.  212, 
8  AmR  543. 

36.  Godfrey  v.  Pullman  Co..  87  S. 
C.  361,  69  SE  666.  AnnCasl912B  971. 

aa.  Baltimore  Steam  Packet  Co. 
V.  Smith,  23  Md.  402,  87  AmD  675; 
Prentice  v.  Decker,  49  Barb.  (N.  T.) 
21. 

37.  Wlthey  v.  Pere  Marquette  R. 
Co..  141  Mich.  412.  104  NW  778,  113 
LRANS  533,  1  LRANS  3B2.  7  AnnC:as 
57  and  note. 

as.  See  generally  Pleading  [31 
Cyc  IJ. 

39.  See  generally  Pleading  [31 
Cyc  921.  And  see  Webb  v.  Atlantic 
Coast  tine  R.  Co.,  76  S.  C.  193.  56 
SE  964,  9  LRANS  1218,  11  AnnCas 
834  (holding  that,  where,  in  an  action 
against  a  carrier  by  a  traveling 
salesman  for  delay  In  delivery  of  a 
trunk,  the  complaint  alleged  that,  by 
disregard  of  plaintiff's  rights,  and 
through  willful  negligence  in  return- 
ing the  trunk,  plauttln  was  not  able 


to  sell  any  dry  goods,  thereby  caus- 
ing him  Inconvenience  and  loss  of 
time  and  business,  an  objection  that 
such  allegations  relate  to  special, 
remote,  and  speculative  damages,  not 
m  contemplation  of  the  parties,  is 
not  well  founded). 

[a]  Oomplaitita,  petitiou,  or  dao- 
Israuons  neld  snSolent. — (1)  An 
amended  petition  in  an  action  against 
a  carrier  by  a  passenger  for  loss  of 
baggage,  alleging  that  plaintiff  was 
a  passenger  on  defendant  company's 
line  and  had  checked  her  trunk  to  her 
destination,  that  a  reasonable  time 
for  delivery  to  her  would  have  been 
one  day,  but  that  It  was  unreason- 
ably delayed  for  eleven  days,  that 
the  trunk  contained  all  the  wearing 
apparel  of  herself  and  two  minor 
children  who  were  with  her,  that  by 
reason  of  defendant's  negligence  In 
not  safely  transporting  the  trunk  and 
dellverlne:  it  to  her  on  demand  she 
was  tortiously  deprived  of  the  use 
of  the  clothing  of  herself  and  chil- 
dren for  about  eleven  days,  and  that 
she  waa  unable  to  buy  additional 
clothing  as  a  substitute  for  that  con- 
tained In  her  trunk,  greatly  to  her 
inconvenience,  injury,  and  damage, 
stated  a  cause  of  action.  Ford  v. 
Atlantic  Coast  Line  R.  Co.,  8  Ga.  A. 
295.  68  SE  1072.  (2)  An  allegation 
that  plaintifT  delivered  her  suit  case 
to  an  employee  of  defendant  carrier 
as  cashier  of  Its  freight  and  bas- 
gage  depot,  to  be  retained  until  she 
called  for  the  same  In  two  days,  that 
she  relied  on  the  fact  that  such 
cashier  was  an  employee  of  defen- 
dant, that  she  called  thereafter  for 
the  suit  case  but  the  same  was  not 
delivered,  that  her  demand  was  re- 
fused, and  that  she  had  been  dam- 
aged to  a  certain  amount,  la  good  as 
against  a  demurrer,  although  the 
words  employed  are  not  the  most  apt 
and  exact,  and  the  allegations  are 
somewhat  ambiguous,  and  on  motion 
the  trial  court  might  have  required 
the  pleadings  to  be  corrected.  Lar- 
son V.  Great  Northern  R.  Co.,  108 
Minn.  519,  121  NW  121.  (3)  A  com- 
plaint. In  an  action  for  the  loss  of  a 
passenger's  baggage  by  the  derail- 
ment and  burnfnK  of  a  baggave  car, 
which  alleges  that  the  derailment 
and  burning  was  caused  by  the  negtl- 

frence  of  the  carrier  whose  agent  was 
nformed  of  the  contents  of  the  bag- 

f age  before  undertaking  Its  transpor- 
atlon,  Is  sufncient.  wells  v.  Great 
Northern  R.  Co.,  69  Or.  165.  114  P 
92,  lis  P  1070,  84  LRANS  Sit,  826. 

[b]  Sseliubg  qfoUUUty  wiwar*- 
konMown^A,  de|larttUairvAnlMt  r 
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or  answer,"  or  replication  or  reply.'*  The  oomplaint, 
petition,  or  declaration  should  all^e  facta  showing 
the  right  to  carriage  of  the  ba^age,"  a  deliv- 
ery o£  the  baggage  to  the  carrier,™  and  a  failure 
to  deliver  to  the  passenger,"  or  other  breach  of  duty 
on  the  part  of  the  carrier  and  it  should  specifi- 
cally describe  the  articles  lost  or  injured,  and  the 
extent  of  the  loss  or  damage;^'  and,  if  special  dam- 
ages are  claimed,  it  should  allege  facts  showing  no- 
tice to  the  carrier  that  it  would  be  subject  to  special 
damages  in  case  of  nondelivery."'  The  declaration 
for  lost  baggage  need  not  aver  that  plaintiff  was  a 
passenger,  as  this  fact  may  be  proved  without  aver- 
ment by  the  possession  of  the  ba^age  check  and 
ticket,  or  by  the  check  alone,  if  it  appears  that 
such  checks  are  not  given  until  the  passenger  tickets 
are  shown;™  nor  is  it  necessary  to  describe  the 
receptacle  containing  the  articles,  as  ba^age,"  or 


to  allege  that  the  hire  for  carrying  the  ba^age  was 
part  of  the  money  paid  for  the  ticket.**  Where  the 
petition  states  the  facts  and  charges  the  carrier 
generally,  it  is  sufficient,  and  if  the  carrier  is  liable, 
cither  as  carrier  or  as  warehouseman,  plaintiff  is  en- 
titled to  recover  and  the  rule  that  the  specific  acts 
of  negligence  relied  on  must  be  pleaded  does  not  ap- 
ply to  an  action  by  a  passenger  for  the  destruction 
of  her  baggage  before  a  reasonable  time  for  its  re- 
moval haa  elapsed.^'  A  complaint  against  a  con- 
necting carrier  for  loss  of  ba^^age  should  allege  that 
the  carriers  were  joint  contractors,  or  that  the  con- 
necting carrier  had  received  the  baggage.** 

Issoea,  proof,  and  Tariance.  As  in  other  civil 
cases,*'  only  such  matters  as  are  properly  put  in 
issue  by  the  pleadings  and  proof  may  be  considered 
as  an  element  of  the  cause  of  action,  or  as  grounds 
of  defense     and  the  proof  must  correspond  with 


of  certain  trunks  and  their  contents 
into  Its  custody,  and  a  failure  to  re- 
deliver, but  not  alleiring  that  the 
trunks  were  to  be  carried  as  bag- 
KB^e  or  otherwise,  does  not  set  out 
a  cause  of  action  against  the  railroad 
company  as  a  carrier,  but  only  as  a 
warehouseman.  Southern  R.  Co.  v. 
Rosenheim,  1  Ga.  A.  766,  68  SE  81. 

30.  See  generally  Pleading  [31 
Cyc  1261.  And  see  Martin  v.  New 
Jersey  Cent.  R.  Co.,  121  App.  Div. 
552,  106  NTS  22«. 

[a]  Vailnr*  to  all*g«  nonp«7tt«it 
for  eirtnt  IwnraffS' — An  answer  which 
alleges  that  the  ticket  on  which  the 
baggage  was  checked  stipulated  that 
free  transportation  was  allowed  for 
one  hundred  and  fifty  pounds  of  bag- 

fage,  and  limited  the  carrier's  11a- 
llTty  to  one  dollar  a  pound,  Is  bad 
for  falling  to  allege  that  the  passen- 


ger did  not  pay  for  the  extra  bag- 

Sage.  Martin  v.  New  Jersey  Cent, 
,.  Co.,  121  App.  Div.  652,  106  NTS 


228. 

31.  See  generally  Pleading  [31 
Cyc  241].  And  see  Shaw  v.  Cana- 
dian Pac.  R.  Co.,  5  Man.  334. 

[a]  »«ply  lutonslBtMLt  wltb  dt- 

otftntioai^ — where  a  passenger  sues 
a  carrier  for  the  loss  of  baggage, 
and  declares  on  the  contract  to  carry 
safely,  and  the  carrier  sets  up  in 
defense  a  plea  that  Its  liability  Is 
limited  to  ''wearing  apparel  not  ex- 
ceeding $100  in  value,  a  replication 
setting  up  the  gross  negligence  of 
the  carrier  Is  bao  on  demurrer.  Shaw 
V.  Canadian  Pac.  R.  Co.,  6  Man.  384. 

3a.  Birmingham  R.  etc.,  Co.  v. 
Orant,  2  Ala.  A.  552,  56  S  769;  Mc- 
Klbbin  V.  Great  Northern  R.  Co..  78 
Minn.  232,  80  NW  1052;  Bonner  v. 
De  MendoBa,  (Tex.  A.)  16  SW  976. 

[a1  Onstom  of  ourylng  sample 
trnnka  aa  1)agvag». — In  an  action  to 
recover  the  value  of  a  sample  trunk 
and  contents,  conslstine  of  merchan- 
dise, belonging  to  plaintiffs,  which 
they  claim  was  delivered  by  one  of 
their  commercial  travelers  to  defen- 
dant, to  be  transported  as  his  bag- 

f age  on  one  of  its  trains,  where  such 
runk  had  been  either  lost  or  stolen, 
the  complaint  must  not  only  show 
the  custom  or  manner  of  carrying 
trunks  of  commercial  travelers  as 
baggage,  but  also  must  aver  partic- 
Ularlv  the  custom,  so  as  to  cover  all 
the  facts  in  the  case.  McKlbbin  v. 
Great  Northern  R.  Co.,  78  Minn.  232, 
SO  NW  1052. 

[b]  Allegatiou  sholrlBg  r*l»tion 
of  carrier  and  pasMng«r< — Where 
allegations  are  sufficient  to  raise  the 
relation  of  carrier  and  passenger 
they  are  also  sufficient  to  show  the 
right  to  the  carriage  of  baggage. 
Bonner  v,  De  Mendosa,  (Tex.  A.)  16 
SW  976. 

33.  Park  v.  Southern  B.  Co.,  78 
S.  C.  302,  58  SB  931. 

[a]  Tliiw,  a  complaint  in  an  action 
for  the  loss  of  a  passenger's  bag- 
gage, which  alleges  that  plalntlft 
noldfl  th«  check  of  the  carrier,  al- 


leges only  evidence  of  delivery,  and 
is  bad  for  falling  to  allege  a  deliv- 
ery, of  the  baggage  to  the  carrier. 
Park  V.  Southern-  R.  Co.,  78  S.  C. 
302,  68  SE  931. 

3^  Chicago,  etc.,  R.  Co.  v.  Conk- 
lin,  82  Kan.  65,  3  P  762:  Larson  v. 
Great  Northern  R.  Co.,  108  Minn. 
519,  121  NW  121. 

[a]  A  bill  of  paimonlan  which 
does  not  state  in  terms  that  plain- 
tiff was  a  passenger  on  the  com- 
pany's  railroad,   or   that    the  com- 

Eany  was  guilty  of  any  negligence, 
ut  which  does  allege  that  the  prop- 
erty was  delivered  to  the  agent  of 
the  company  to  be  forwarded  aa  bag- 

f age  on  the  first  passenger  train  oC 
he   companyr  and  that  the  carrier 
refused   to   deliver  the  property  to 

filalntiff,  but  kept  and  retained  It, 
B  sufficient.    c:hfcago,  etc.,  R.  Co.  v. 
Conklln,  32  Kan.  55,  3  P  762. 

36.  Birmingham  R.,  etc.,  Co.  v. 
Grant,  2  Ala.  A.  552,  56  S  769. 

[a]  Tor  Instamoe,  a  count.  In  an 
action  against  a  carrier  for  its  neg- 
ligence In  putting  off  plalntlflPs 
trunk  before  Its  destination,  alleged 
that  plaintiff's  trunk  was  put  off  the 
car  to  which  he  transferred,  but  did 
not  allege  that  the  trunk  was  trans- 
ferred to  that  car  with  the  knowl- 
edge or  consent  of  defendant,  nor 
that  plaintiff  had  in  any  way  ac- 
quired the  right  to  have  his  trunk 
carried  on  that  car,  was  bad  on  de- 
murrer, for  failure  to  show  that  the 
act  complained  of  was  a  breach  of 
defendant's  duty.  Birmingham  R.. 
etc.,  Co.  V.  Grant,  2  Ala.  A.  6S2,  66 
S  -  769. 

36.  Montgomery,  etc.,  R,  Co.  v. 
Culver,  75  Ala.  687,  61  AmR  483; 
Carter-MuUaly  Transfer  Co.  v,  An- 
gell.  (Tex.  Civ.  A.)  181  SW  237; 
Houston,  etc.,  R.  Co.  v.  Seale,  28 
Tex.  Civ.  A.  364,  67  SW  437.  But 
see  Texas,  etc.,  R.  Co.  v.  Russell, 
(Tex.  Civ.  A.)  97  SW  1090  (holding 
that,  in  an  action  by  a  passenger 
against  the  carrier  to  recover  for 
negligent  delay  in  delivering  plain- 
tiff's trunk  which  contained  the 
clothing  of  his  wife  and  child,  the 
value  of  the  use  of  the  same  being 
alleged   as   of  a   certain   sum,  the 

(letitlon  was  not  insufficient  for  fail- 
ng  to  Itemize  the  articles  of  wear- 
ing apparel  alleged  to  have  been  de- 
layed). 

[al    Snflloleiit  desorlptloii. — (1)  A 

petition  which  enumerates  articles 
and  avers  that  they  were  proper  ar- 
ticles of  baggage,  neces-gary  for  the 
comfort,  convenience,  and  adorn- 
ment of  plaintiff  and  members  of 
her  family  who  were  traveling  with 
her  is  sufficient  in  an  action  for  the 
recovery  for  loss  of  baggage.  Car- 
ter-Mullaly  Transfer  Co.  v.  Angell, 
(Tex.  Civ.  A.)  lai  SW  237.  (2)  A 
description  as  "one  trunk"  contain- 
ing certain  articles  designated,  and 
among  others  "clothing  and  personal 
wearing  apparel,"  is  sufficient  In  a 
declaration  to  recover  for  a  failure 


to  deliver  baggage.  Montgomery, 
etc.,  R.  Co.  v.  Culver,  76  Ala.  587,  61 
AinR  483. 

[b]  XusnMoient  dMcrlptlon. — A  pe- 
tition in  an  action  by  a  passenger 
for  damages  to  his  baggage,  whlcn 
alleges  that  "the  totally  destroyed 
articles  in  said  trunk  consisted  of 
three  dresses  worth  {300;  that  the 
articles  injured  consisted  of  shirt- 
waists, collars,  cuffs,  and  ladles'  un- 
dergarments," is  not  sufficiently 
speciflc,  an  itemised  list  of  the  cloth- 
ing destroyed  or  damaged,  with  the 
value  of  each,  and  the  extent  of  the 
damage  to  each  article  injured,  being 
essential.  Houston,  etc..  R.  Co.  y. 
Seale,  28  Tex.  Civ.  A.  184,  166,  C7 
SW  437. 

37.  Wehman  v.  Southern  R.  Co., 
74  S.  C.  286,  64  SE  360. 

38.  Illinois  Cent.  R.  Co.  v.  Cope- 
land,  24  111.  332,  76  AmD  749. 

39.  Illinois  Cent.  R.  Co.  v.  Cope- 
land,  24  111.  332,  76  AmD  749. 

40.  Ranchau  v.  Rutland  R.  Co., 
71  Vt.  142,  43  A  U,  76  AmSR  761. 

41.  Ranchau  v.  Rutland  R.  Co., 
71  Vt.  142,  43  A  11,  76  AmSR  761. 

4iL  Warner  v.  Burlington ,  etc, 
R.  Co.,  22  Iowa  166,  92  AmD  S89. 

*3.  Wallace  v.  Detroit,  etc..  R- 
Co.,  176  Mich.  128,  142  NW  BBS.  Ann 
Ca8l916B  631. 

44.  Pelder  v.  Columbia,  etc.,  R. 
Co.,  21  S.  C.  85,  63  AmR  666  (com- 
plaint held  not  to  state  facts  suffi- 
cient to  constitute  a  cause  of  action). 
See  also  supra  SJ  1593-1598. 

46.  See  generally  Pleading  [SI 
Cyc.  6701. 

4a.  Pennsylvania  Co.  v.  1,1  ve- 
rlght,  14  Ind.  A.  618,  41  NE  360.  43 
NE  162;  Helden  v.  Atlantic  Coast 
Line  R.  Co.,  84  S.  C.  117.  65  SE  987; 
Texas,  etc.,  R.  Co.  v.  Russell.  <Tex. 
Civ.  A.)  97  SW  1090;  Houston,  etc.. 
R.  Co.  V.  Seale.  28  Tex.  Civ.  A.  364. 
67  SW  437;  Altschuler  v.  Atchison, 
etc.,  R.  Co..  166  Wis.  146, '144  NW 
294.  49  LRANS  491. 

I a]  OontxtlmtorT'  negllgenoe.  — 
lere  certain  articles  were  missing 
from  a  passenger's  trunk  when  it 
was  delivered  to  him  by  the  carrier. 
In  an  action  for  damages,  there  be- 
Ing  no  plea  of  contributory  negli- 
gence on  the  part  of  plaintiff  in  re- 
gard to  the  way  in  which  he  packed 
the  trunk,  and  the  trunk  navlng 
been  received  by  defendant  without 
objection,  with  full  knowledge  of 
the  way  that  It  was  packed,  de- 
fendant was  precluded  from  making 
the  defense  of  contributory  negli- 
gence. Texas,  etc..  R.  Co.  v.  Russell, 
(Tex.  CTiv.  A.)  97  SW  1090. 

[b)  Demand. — (1)  Where,  In  an 
action  for  loss  of  baggage,  the  only 
defense  is  the  general  denial.  It  Is 
immaterial  when  plaintiff  demanded 
her  baggage.  Helden  v.  Atlantic 
Coast  Line  R.  Co..  84  S.  C.  117,  66  SE 
987,  (2)  Where,  In  an  action  to  re- 
cover the  value  of  a  lost  trunk 
checked  by  plalntffT  while  traveling 
on  defendanrs  railroad,  there  vaa 
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the  pleading^^'  Where  the  cause  of  action  alleged 
in  the  i>etition  is  a  loss  of  baggage  in  interstate 
transpintation  -which  is  governed  by  federal  laws, 
defendant  is  not  deprived  of  a  defense  thereunder, 
under  its  general  Averse,  becanae  of  pleading  a 
special  defense  founded  on  a  state  law."  A  carrier 
sued  for  the  loss  of  baggage  consisting  of  wearing 
apparel  may  not  prove  that  the  articles  had  a  market 
value  as  second-hand  articles  and  prove  second- 
hand value  ;^  nor  may  it  show  that  the  passenger 
was  a  gambler  and  that  he  had  in  his  trunk,  in  addi- 
tion to  the  wearing  ai^iarel,  a  gambler's  complete 
outfit.* 

[$  1606]  4.  Eridanoe— a.  Presnmptioiu  and  Bor- 
don  of  Proof."  As  in  civil  eases  generally^''  in  an 
action  against  a  carrier  for  the  dehiy  of,  loss  of,  or 
injury  to,  baggage,  the  burden  of  proof  in  the  first 
instance  is  on  plaintiff  to  prove  his  cause  of  action," 


such  as  the  delivoy  of  his  ba^^^age  to  the  carrier,'* 
and  that  the  loss  did  not  occur  before  the  baggi^ 
came  into  defendant's  possession,""  or  after  it  left 
its  possession;"^  and,  in  the  case  of  personal  effects 
taken  into  a  coach  and  not  cheeked  as  b^gage,  the 
burden  is  on  plaintiff  to  show  that  they  were  lost 
throng  the  carrier's  n^Iigence."^  But  where  plun- 
tiff  shows  delivery  of  the  baggage  in  good  condition 
to  the  carrier,  and  the  latter's  failure  to  deliver 
the  same,  or  that  there  was  a  loss  or  injury  to  the 
baggage  when  delivered  to  him,  he  mi^es  out  a 
prima  facie  case and  it  is  then  incumbent 
on  defendant,  in  order  to  avoid  liability,  to  show 
a  proper  delivery,"*  or  that  it  has  not  converted 
the  baggage*  or  otherwise  to  explain  why  it  has 
not  been  delivered  in  such  a  way  as  to  relieve 
the  earner  of  liability"  Thus,  where  plaintiff 
proves  the  receipt  of  the  ba^^age  by  the  carrier  and 


nothing  to  indicate  how  long  the 
trunk  remained  in  the  carrier'* 
hands,  or  that  It  waa  ever  ready  for 
delivery,  the  time  when  plaintiff 
made  a  demand  for  the  trunk  was 
not  a  controUin?  factor.  P«nn- 
aylvanla  Co.  v.  LtverlKht,  14  Ind.  A. 
B18,  41  NB  S60,  43   NE  162. 

[cl  Xdmltatlon  of  UaUUty  for 
MtfBtfwtca.  In  an  action  by  a  pas- 
senger for  damages  to  hla  haggage, 
where  the  petition  does  not  allege 
that  the  damages  were  caused  by 
defendant's  negligence,  the  question 
of  the  validity  of  a  stipulation  limit- 
ing the  company's  liability  for  loss 
due  to  Its  negligence  does  not  arise. 
Houston,  etc.,  R.  Co.  v,  Seale,  28  Tex. 
Civ.  A.  S64.  87  SW  4S7. 

47.  111. — Graham,  etc.,  Transp. 
Co.  V.  Young.  117  111.  A.  2B7. 

Mich. — Crowley  v.  Grand  Trunk 
R.  Co.,  186  Mloh.  482,  1112  NW  21S: 
Wallace  v.  Detroit,  etc.,  R.  Co.,  17S 
Mich.  128,  148  NW  S58,  AnnCaaltlfiB 
68L 

Uo. — Hubbard  v.  Mobile,  etc.,  R. 
Co.,  112  Mo.  A.  469,  87  SW  62. 

N.  C. — Newberry  v.  Seaboard  Air 
Line  R.  Co.,  160  N.  C.  166,  76  SB  238. 

S.  C. — Heiden  v.  Atlantic  Coast 
Line  R.  Co.,  84  S.  C.  117,  66  SE  987; 
Sonnebom  v.  Southern  R.  Co.,  66  S. 
C.  602,  44  SE  77. 

Vt. — Ranchau  v.  Rutland  R.  Co., 
71  Vt.  142,  43  A  11,  76  AmSR  781, 

{a}  TTndar  gweral  daalaL. — <l)  In 
an  action  for  the  loss  of  baggage, 
evidence  for  the  carrier  that  the 
baggage  was  destroyed  by  fire  at 
Its  station,  without  fault  on  its  part, 
after  the  baggage  had  remained 
there  uncalled  for  for  sixteen  days, 
is  inadmissible  under  the  general 
denial,  Cor  It  merely  proves  a  state 
of  facts  under  whiwi  it  may  be  re- 
lieved from  liability,  although  the 
allegations  of  the  complaint  are  true. 
Heiden  v.  Atlantic  Coast  Line  R. 
Co..  84  S.  C.  117,  66  SE  987.  (3)  By 
a  circuit  court  rule,  that  affirmative 
defenaea  must  be  pleaded,  adopted 
under  Comp.  L.  (1897)  S  10074,  a 
tariff  schedule  was  not  admissible 
under  the  general  issue  to  show  a 
limitation  of  the  carrier's  liability 
for  loss  of  hagr&se.  Crowley  v. 
Qrand  Trunk  R.  Co..  18B  Hlch.  482, 
152  NW  216. 

[b]  StetaiiMBta  of  afmt. — in  an 
action  for  loss  of  baggage,  where 
the  declaration  was  based  on  the 
carrier's  liability  as  an  Insurer,  it 
was  proper  to  admit  a  statement  by 
the  carrier's  agent,  when  the  pas- 
senger presented  the  checks  on  his 
arrival,  that  he  did  not  have  time 
to  attend  to  the  baggage  then,  over 
an  objection  that  such  statement 
was  not  within  the  declaration  since 
it  tended  to  show  that  the  passenger 
had  had  no  reasonable  opportunity  to 
remove  the  baggage.  Wallace  v.  De- 
troit, etc.,  B.  Co.,  176  Mich.  128,  142 
NW   5^8,  AnnCa8l915B  631. 

[cj  TelsgraHia^Where,  In  an  ac- 
tion for  breach  of  contract  with  a 
local  station  agent,  the  Issues  In- 
volved the  authority  of  the  agent  to 
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make  the  contract,  telegrams  be- 
tween him  and  the  general  passenger 
agent  were  competent  to  show  the 
nature  of  the  contract  and  the  re- 
strictions Imposed  on  the  local  agent. 
Newberry  v.  Sea  Board  Air  Ltino  R. 
Co.,  160  N.  C.  156.  76  SE  238. 

{d]  Bpeoiat  damafas.-— In  an  ac- 
tion against  a  railroad  company  for 
putting  off  trunks  of  sample  cloth- 
ing at  a  station  during  a  severe  rain, 
without  protection,  under  the  issue 
of  willful  negligence,  it  Is  proper  to 
show  special  damage.  Sonnebom  v. 
Southern  R.  Co.,  66^8.  C.  602,  44  SE 
77. 

48.  Wright  V.  Southern  Pac.  Co., 
181  Mo.  A.  137,  167  8W  1137. 

"The  answers  plead  a  defense 
founded  upon  the  statutory  law  of 
California  as  applied  by  defendants 
to  a  provision  In  the  ticket  that 
"baggage  liability  is  limited  to  wear- 
ing apparel  not  to  exceed  one  hun- 
dred dollars  for  a  whole  ticket  (this 
was  a  whole  ticket)  and  fifty  dol- 
lars for  one-half  ticket.*  The  an- 
swers do  not  base  this  defense  upon 
the  Carmack  Amendment  to  the  Hep- 
burn Act,  (Act  June  29,  1904.  c.  8591, 
34  Stat.  693  [IT.  B.  Comp^  St  Supp. 
1911,  p.  ISOTI).  and  plaintiff  con- 
tends that  this  omission  precludes 
defendants  from  employing  such  de- 
fense, hut  we  do  not  accept  this  view 
of  the  pleaded  Issues.  The  facts 
alleged  In  the  petition  and  conceded 
In  the  answers  show  conclusively 
that  the  transaction  in  question  was 
in  the  fleld  of  Interstate  commerce, 
and  therefore  must  be  considered  as 
governed  by  the  National  laws 
which,  since  their  enactment,  have 
superseded  all  State  laws  and  poli- 
cies pertaining  to  the  subject.  .  .  , 
In  substance  the  petition  alleges  a 
cause  of  action  under  the  National 
laws  and  the  fact  that  a  special  de- 
fense founded  on  a  State  law  is 
pleaded  will  not  deprive  defendants 
of  the  defenses  raised  by  the  gen- 
eral traverse  in  their  answers." 
Wright  V.  Southern  Pac  R.  Co.,  181 
Mo.  A.  137,  139,  167  SW  1137. 

49.  Missouri,  etc.,  R.  Co.  v. 
Halley,  (Tex.  Civ.  A.)  166  SW  1119. 
See  also  supra  {  1601. 

60.  Missouri,  etc.,  R.  Co.  v. 
Hailey,  (Tex.  Civ.  A.)  166  SW  1119. 

61.  Possessloii  of  oheok  as  pt»- 
swnptiTS  evldenoe  of  dsllvery  and 
owaarsblp  of  baggage  see  supra  | 
1671. 

Sa.    Burdea  of  proof  naaiaUj  see 

Evidence  {16  Cyc  926]. 

TresomptlonB  generallj  see  Evi- 
dence (16  Cyc  1060]. 

63.  Denver  Omnibus,  etc.,  Co.  v. 
Gast.  64  Colo.  17.  129  P  233. 

Ta]  Ownership  of  trunk  In  ones- 
tlon. — Plaintiff  has  the  burden  of  es- 
tablishing that  a  trunk  admitted  to 
have  been  received  by  defendant 
carrier  at  a  certain  address  was  his 
trunk,  Denver  Omnibus,  etc.,  Co,  v. 
Gast,  64  Colo.  17,  129  P  233. 

54.  Lustlg  V.  International  Nav. 
Co..  38  Misc.  802.  78  NTS  886. 
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deUTetr  see  supra  SI  1B86-1687. 

66b  McQuesten  v.  Banford.  40  Me. 
117;  Rln^alt  v.  Wabash  R.  Co.,  46 
Nebr.  760,  64  NW  219. 

[a]  Wliere  baggages  Is  ssnt  to 
tlie  station  liy  an  sgprsssmsn  and  at 
the  end  of  the  journey  It  is  found 
that  articles  have  been  stolen  there- 
from, the  railroad  company  Is  not 
liable,  in  the  absence  of  proof  that 
the  trunk  had  not  been  opened  before 
delivery  at  the  station.  Ringwalt  v. 
Wabash  R.  Co.,  46  Nebr.  760.  84  NW 
219. 

66.  Du  Bols  V.  New  York,  etc.,  R. 
Co..  110  NTS  996. 

[a]  Tbns,  where.  In  an  action  for 
loss  of  baggage  from  plaintiff's 
trunlc  transported  by  defendant,  it 
was  shown  that,  on  arrival  at  the 
destination,  when  the  trunk  was  de- 
livered by  defendant  to  a  transfer 
company,  it  was  found  that  the  lock 
was  broken,  but  plaintiff  submitted 
oo  proof  as  to  the  possession  of  the 
trunk  from  the  time  It  was  received 
from  defendant  up  to  tiie  time  she 
examined  It,  except  that  It  was  taken 
to  the  office  of  the  express  company, 
where  it  remained  overB^btt  plain- 
tiff could  not  recover.  Du  Bols  v. 
New  Tork,  etc.,  R.  Co.,  110  NTS  996. 

67.  Missouri,  etc.,  R.  Co.  v.  Klrk- 
patrick,  <Tex.  Civ.  A.)  166  SW  600. 

88.  Ross  V.  St.  Louis,  etc.  R.  Co., 
166  Mo.  A.  164,  170  SW  820;  Hubbard 
V.  Mobile,  etc.,  R.  Co.,  112  Mo.  A.  469, 
87  SW  62;  Oarvey  v.  Camden,  etc., 
R.  Co..  1  Hilt  (N.  7.)  880,  4  Abb 
Pr.  171:  Flelschman  v.  Southern  R.. 
76  8.  C.  287,  66  SE  874.  9  LRAN8 
619. 

58.  Matteson  v.  New  Twk  Cent., 
eta,  R.  Co.,  7«  N.  T.  881, 

aO.  Hasbrouck  v.  New  York  Cent., 
etc..  R.  Co.,  802  N.  T.  868,  96  NB  808, 
86  LRAN8  687,  AnnCa8l912D  1160 
[aff  187  App.  Dlv.  632.  122  NTS  123 
faff  64  Misc.  478.  119  NTS  736)1; 
Fleischman.  etc.,  Co.  v.  Southern  R. 


CO.,  78  S.  C.  287,  66  SE  974,  9  LRANS 
619. 

ei.  Ga. — Southern  R.  Co.  v.  Ed- 
munson,  123  Qa.  474,  61  SE  388. 

Ind. — ■Cleveland,  etc.,  R.  Co.  v.  Tay- 
lor. 9  Ind.  A.  6B9.  35  NE  623. 

Miss. — Zeigler  v.  Mobile,  etc.,  R. 
Co.,  87  Miss.  367.  89  S  811. 

N.  T. — Garvey  v,  Camden,  etc.,  R. 
Co.,  1  Hilt.  280.  4  AbbPr  171. 

N.  C. — Perry  v.  Sea  Board  Air  Line 
R.  Co..  171  N.  C.  168.  88  SE  156,  LRA 
1916E  478;  WilllamB  v.  Southern  R. 
Co.,  156  N.  C.  260,  71  SB  346. 

S.  C. — Meyer  v.  Atlantic  Coast  Line 
R.  Co..  92  S.  C.  101,  75  SB  209. 

[a]  For  extaxmlm,  where  a  com- 
plaint showed  that  plaintiff  pur- 
chased a  ticket  and  became  a  pass- 
enger on  defendant's  train,  delivering 
her  valise  to  defendant  and  receiving 
a  check  as  evidence  of  Its  delivery 
and  Identity,  and  that,  on  arriving 
at  her  destination,  she  demanded  the 
baggage,  but  defendant  refused  to 
deliver  it,  the  burden  was  on  the 
carrier  to  set  up  Its  excuse.  If  it  had 
one.  Cleveland,  etc..  R.  Co.  y.  Tyler, 
9  Ind.  A.  689,  86  NE~E28.^T^ 
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the  loss  or  injury  while  in  its  possession,  it  is  then 
inenmbent  on  the  carrier  to  excuse  itself  by  showii^ 
ing  that  the  loss  was  caused  by  an  act  of  God  or 
of  the  public  enemy,  or  by  some  inevitable  aeci- 
dent,°^  or  that  its  liability  had  been  changed  to  that 
of  a  warehouseman."^  Wliere  the  circumstances  are 
such  as  to  show  that  the  carrier  held  the  baggage  as 
a  warehouseman,  the  burden  of  proof  is  on  plaintiff 
to  prove  want  of  care  on  the  part  of  defendant  as 
the  proximate  cause  of  the  loss  or  injury,"  and  that 
plaintiff  exercised  reasonable  diligence  in  callii^ 
for  the  hoiggage.^  But  where  negligence  is  the  basis 
of  the  action,  proof  of  delivery  to  the  carrier  and 
failure  to  account  for  the  property  without  explana- 
tion is  sufficient  to  raise  a  presumption  of  negligence 
and  to  take  the  case  to  the  jury;"  and  the  burden 
is  then  on  the  carrier  to  prove  that  the  baggage  has 
not  been  lost  or  injured  through  its  negligence.*^ 
The  burden  of  proving  limitation  of  liability  is  on 
defendant.""  Where  a  passenger  riding  on  a  pass, 
and  accompanied  by  his  son  who  is  ridii^  on  a 
ticket,  has  two  bundles  checked  as  baggage,  it  may 
be  assumed  in  the  absence  of  evidence  to  the  con- 

63.  Ala. — Montgomery,  etc.,  R.  Co. 
V.  Culver.  75  Ala.  687.  61  AmR  4S3. 

Ind. — Toledo,  etc.,  R,  Co.  v.  Tapp, 
e  Ind.  A.  304,  33  N&  462. 

Kan. — ChlcaKO.  etc..  R.  Co.  v.  Conk- 
lln.  32  Kan.  56,  S  P  7S2. 

Mich. — ^Wallace  v.  Detroit,  etc.,  R. 
Co..  176  Mich.  128,  142  NW  S58.  Ann 
CaslSlSB  631. 

N.  T. — Caldwell  v,  Erie  Transfer, 
Co.,  13  MlBC.  87,  33  NTS  993. 

Oh. — Toledo,  etc.,  R.  C.  v.  Arabach, 
10  Oh.  Clr.  Ct,  490.  6  Oh.  CIr.  Dec.  674. 

Pa. — Camden,  etc.,  R.  Co.  v.  Bal- 
dauf,  16  Pa.  S7.  SB  AmD  481. 

S.  C — ^Harxbnrs  v.  Southern  R.  Co.. 
6B  S.  C  £39.  44  SE  75;  Sonnebom  v. 
Southern  R.  Co.,  6S  8.  C.  SOS,  44  SE 
77. 

Can. — Pelland  v.  Canadian  Fac.  R. 
Co.,  7  Montr.  Super.  181. 

[a]  n»  hr  Mt  of  Ood.^— The  de- 
'fense  that  «  fire  was  caused  by  an 
act  of  God  Is  an  afflrrnatlve  one 
which  the  carrier  must  prove  by  a 
preponderance  of  the  evidence,  wall- 
ace  V.  Detroit,  etc.,  R.  Co..  176  Mich. 
128,  142  NW  668.  AnnCasl916B  631. 

[b]  OolllMioii.^ — In  an  act  against 
a  carrier  to  recover  the  value  of 
personal  bagzage  lost  in  a  collision, 
the   burden  Is   on   defendant,  after 

firoof  of  the  collision,  to  show  that 
t  exercised  ordinary  care.  Toledo, 
etc..  R,  Co,  V.  Ambacn.  10  Oh.  Clr.  Ut. 
490,  6  Oh.  Cir.  Dec.  674. 

63.  Bartholomew  v.  St.  Louis,  etc., 
R.  Co..  63  III.  227t  6  AmR  46:  ChlcaKO. 
etc.,  R.  Co.  V.  Pairclough.  62  111.  106; 
Hubbard  v.  Mobile,  etc.,  R.  Co..  112 
Mo.  A.  4B9,  87  SW  62. 

[a]  Otherwise  stated,  the  rule  is 
that,  in  an  action  against  a  carrier 
for  the  loss  of  baggage,  the  burden 
Is  on  the  carrier  to  shQW  that  It 
had  discharged  Its  duty  as  carrier  by 
unloading  the  baggage  at  Its  destina- 
tion in  good  order,  and  by  lieeping 
it  a  reasonable  time  subject  to  the 
passenger's  orders,  and  that  any 
damage  to,  or  loss  of,  the  baggage 
occurred  subsequently,  while  it  was 
acting  merely  as  warehouseman.  Hub- 
bard V.  Mobile,  etc..  R.  Co..  112  Mo. 
A.   459.   87  SW  62. 

64.  Ala, — Central  of  Georgia  R. 
Co.  V.  Jones.  150  Ala.  879,  43  S  676, 
124  AmSR  71.  9  LRANS  1240. 

Ga. — Georgia  R,,  etc.,  Co.  v,  Thomp- 
son, 86  Ga.  327,  12  SB  640. 

111. — Bartholomew  v.  St.  Louis,  etc., 
R.  Co.,  53  111.  227,  5  AmR  45. 

Iowa. — Mote  v.  Chicago,  etc.,  H.  Co., 
27  Iowa  22,  1  AmR  212. 

Ky, — Wald  V.  Louisville,  etc.,  R. 
Co.,  92  Ky.  646,  18  SW  850,  13  KyL 
853. 

Mass. — Murray  v.  International  SS. 
Co..  170  Mass.  166,  48  NB  1098,  64 
AmSR  290. 

Mo. — Cohen  v.  St.  IjOUIs,  etc.,  R. 
Co.,  69  Mo.  A.  66. 


traiy  that  the  bundle  containing  his  own  property 

was  checked  on  his  pass.^ 

In  case  of  connectixic  lines.  Where  the  baggage 
is  checked  over  several  connecting  lines,  the  burden 
is  on  plaintiff  to  show  a  receipt,  by  defendant  car- 
rier, of  the  ba^age  in  good  order,  after  which  it 
rests  on  the  carrier  to  show  a  delivery  by  it  in  the 
same  order,™  or  that  it  was  received  by  it  in  th« 
order  in  which  it  was  delivered  to  the  owner.*^^  Il 
case  of  a  total  loss  of  baggage,  as  distinguished 
from  mere  damage  to  it,  a  presumption  of  n^ligence 
arises  against  the  initial  carrier."  But  where  it  is 
shown  that  the  initial  carrier  delivered  the  ba^age 
to  another  carrier  just  as  it  received  it  from  the 
passenger,  the  presumption  against  it  will  be  re- 
butted and  transferred  to  the  other  carrier;  and 
unless  the  latter  rebuts  such  presumption  of  negli- 
gence thus  cast  on  it  it  will  be  held  responsible." 
Where  the  carrier  claims  that  the  contract  for  trans- 
porting the  ba^age  over  connecting  lines  was  ille- 
gal, as  being  in  violation  of  federal  statutes,  it  has 
the  burden  of  maintaining  this  claim." 

[5  1606]  b.  AdmisBibiUty;"  Witnesses.  The  ad- 


N,  T. — Curtis  V,  Delaware,  etc..  R. 
Co..  74  N.  Y.  116.  80  AmR  271. 

N.  C. — Kahn  v.  Atlantic,  etc.,  R. 
Co.,  116  N.  C.  638,  20  SB  169. 

Oh. — Pennsylvania  Co,  v.  Miller.  35 
Oh,  St.  541,  36  AmR  620. 

Tex. — Galveston,  etc.,  R.  Co.  v. 
Smith.  81  Tex.  479.  17  SW  18S. 

[a]  Proof  of  the  losa  of  tli*  haff- 
g»fe  after  arrival  raises  a  presump- 
tion that  the  carrier's  agent  was  neg- 
ligent. Central  of  Georgia  R.  Co,  v. 
Jones,  160  Ala.  379,  43  S  676,  124  Am 
SR  71.  9  LRANS  1240. 

65.  Church  v.  New  York  Cent.,  etc., 
Co.,  116  NTS  560  [all  136  App.  Dlv. 
914  mem,  119  NTS  1117  mem  <eil 
201  N.  T.  688  mem,  96  NE  IIU 
mem)]. 

66.  U.  S.— The  Prlscllla.  106  Fed, 
739  [rev  on  the  facts  114  Fed.  886,  52 
CCA  470]. 

Ga. — Rome  R.  Co.  v.  Wlmherly,  76 
Ga.  316,  68  AmR  468. 

111. — Rice  V.  Illinois  Cent  R.  Co., 
22  III.  A.  648. 

Nebr. — Campbell  v.  Hlssourl  Pac. 
R.  Co.,  78  Nebr.  479,  111  NW  126. 

N.  T, — Hasbrouck  v.  New  York 
Cent.,  etc.,  R.  Co.,  202  N.  Y.  861,  96 
NE  808.  36  LRANS  687.  AnnCa8l912D 
1150  [aff  187  App.  Dlv.  682,  122  NYS 
123  <afC  64  Misc.  478,  118  NTS  786)]; 
Wheeler  v.  Oceanic  Steam  Nav.  Co., 
125  N.  T.  166,  26  NE  248,  21  AmSR 
729;  Steers  v.  Liverpool,  etc.,  SS.  Co., 
57  N.  Y.  1.  16  AmR  463;  Saleeby  v. 
New  Jersey  Cent.  R.  Co.,  99  App.  piv. 
163,  90  NYS  1042  tafT  184  N.  Y.  597 
mem.  77  NE  1196  mem];  Van  Horne 
V.  Kermlt,  4  R  D.  Smith  463;  Downey 
v.  Inman,  etc.,  SS.  Co.,  2  NYS  669. 
See  also  Bailments  S  160. 
[a]  niutratloiui. — (1)  Where  bag- 
gage delivered  at  a  station  to  the 
agent  on  the  arrival  of  a  train  could 
not  be  found  the  next  morning,  and 
there  was  no  explanation  given  as 
to  the  loss,  the  presumption  of  negli- 
gence arose.  Campbell  v,  Missouri 
Pac.  R.  Co..  78  Nebr.  479,  111  NW  126. 

(2)  Likewise,  the  failure  of  the  car- 
rier to  account  for  the  lose  of  bag- 
gage which  was  stored  with  It  for 
the  night  will  warrant  an  Inference 
that  the  baggage  was  stolen  by  Its 
employees  or  was  lost  In  consequence 
of  their  gross  neglect.  Rome  R.  Co. 
V,  Wlmberly.  76  Ga.  316,  68  AmR  468. 

(3)  Loss  of  baggage  caused  by  the 
baggage  car  breaking  through  a 
bridge  was  presumably  caused  by  the 
negligence  of  the  company.  In  this 
case  the  passenger  was  riding  on  a 
pass  which  limited  the  carrier's  lia- 
bility to  losses  caused  by  negligence. 
Rice  V.  Illinois  Cent.  R  Co,,  22  111. 
A.  643. 

67.  Southern  R.  Co.  v.  Foster,  7 
Ala.  A.  487.  60  S  993;  Burnell  v. 
New  York  Cent.  R.  Co..  45  N.  T.  184. 
6  AmR  61;  Wells  v.  Great  Northern 


R.  Co..  5ft  Or.  166.  114  P  92,  116  P 
1070,  84  LRANS  818,  825;  Hofford  v. 
New  York  Cent,  etc..  R.  Co..  43  Pa. 
Super.  303.  But  see  Kahn  v.  Atlan- 
tic, etc.,  R.  Co..  116  N.  C  688.  20  SE 
169  (holding  that  there  was  nothing 
in  the  caae  to  take  It  out  of  the 
rule  that  plaintiff  must  prove  negli- 
gence, and  that  the  burden  is  not  on 
defendant  to  show  that  the  loss  did 
not  occur  through  his  negligence). 

[a]  A  oaniw  uUUvtakliurt  pw- 
siuurt  to  u  Mcpr— ■  otmttMt  Umlt- 
iBf  Uatdlltr,  to  carry  a  paasenger^a 
baggage  has  the  burden  of  disprov- 
ing that  the  negligence  of  its  em- 
ployees resulted  in  the  loaa  of  the 
baggage.  Wells  v.  Oreat  Northern 
R.  Co.,  69  Or.  166.  114  P  92,  116  P 
1070,  34  LRANS  818.  826. 

68.  Morgan  v.  Woolverton,  186 
App.  Div.  361,  120  NYS  1008  [aff  202 
N.  Y.  62,  96  NE  864,  36  XJUNS  640]; 
Verner  v.  Sweltser,  82  Pa,  208. 

66.  Denver,  etc.,  R.  Co.  v.  Johnson. 
50  Colo.  187,  114  P  650.  AnnCaslSlSC 
627. 

To.  Georgia  Southern,  etc..  R.  Co. 
v.  DuBose,  9  Ga.  A.  607.  71  SE  946; 
Galveston,  etc.,  R.  Co.  v.  Schafer- 
meyer.  31  Tex.  Civ.  A,  686,  72  SW 
1087.  But  see  Midland  R.  Co.  v. 
Bromley.  17  C.  B.  372,  84  ECL  872. 
139  Reprint  1116  (holding  that  In  an 
action  against  a  railroad  company  for 
not  delivering  luggage  to  another 
railroad  company  at  B.  to  be  car- 
ried by  such  last  mentioned  company 
from  B  to  C,  plaintiff  must  give  aucn 
evidence  of  a  nondelivery  at  B  as 
preponderates  over  the  presumption 
of  a  delivery;  it  Is  not  enough  to 
show  that  the  luggage  never  reached 
C,  or  to  give  evidence  which  is 
equally  consistent  with  a  loss  by  the 
one  company  as  by  the  other). 

PretnunptlODi  mm  to  where  lajsir 
or  loss  ocovrred  see  supra  S  1698. 

71.  Eckstein  v.  Woolverton.  Ill 
NYS  635. 

[a]  Thtis,  proof  that  a  person  de- 
livered baggage  in  good  condition  to 
a  carrter,  and  that  it  was  delivered 
in  a  damaged  condition  by  a  trans- 
fer company  at  his  residence,  casta 
on  the  company  the  burden  of  show- 
ing that  the  baggage  was  transferred 
to  it  by  the  carrier  in  the  condition 
in  which  It  was  delivered  at  the 
owner's  residence.  Eckstein  v.  Wool- 
verton. Ill  NYS  635. 

73.  Galveston,  etc.,  R,  Co.  t. 
Schafermeyer,  31  Tex.  Civ.  A,  686, 
72  SW  1037. 

73.  Galveston,  etc.,  R,  Co.  v. 
Schafermeyer,  31  Tex.  Civ.  A.  686. 
72  SW  1037. 

74.  Altschuler  v.  Atchison,  etc., 
R.  Co..  156  Wis.  146,  144  NW  294. 
49  LRANS  491. 

76.  Banraf* 

supra  f  1671. 
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missibiUty  of  the  evidence,  in  aa  action  against  a 
carrier  for  the  delay  of,  injury  to,  or  loss  of,  bag- 
gage, is  governed  by  the'  rules  applying  in  civil  cases 
generally/^  Thus,  any  competent  evidence  as  to 
the  nature  and  value  of  the  b^gage  is  admissible 
for  the  purpose  of  enabling  the  jury  to  find  its 
value."  In  an  action  for  delay  in  delivering  bag- 
gage, the  owner  may  testify  that  he  contracted  with 
the  carrier  to  transmit  it  to  a  certain  point,  without 
producing  his  cheek.^^  So  also  in  an  action  for 
delay  in  delivering  the  baggage  of  a  traveling  sales- 
man, whereby  he  was  unable  to  sell  goods,  evidence 
that  the  time  of  the  year  was  that  in  which  his 
business  was  most  active  is  admissible."  While 
plaintiff  caqnot  testify  as  to  his  opinion  regarding 
the  amount  of  damage  sustained,^  yet  one  who  has 
had  experience  with  reference  to  the  kind  of  prop- 
erty damaged  may  testify  as  to  injury  caused  by  the 
elements,  even  thot^h  he  has  never  seen  the  prop- 
erty in  question.*'' 

AdmissionB  of  agents  of  carrier.  The  declarations 
or  admissions  of  an  agent  or  servant  of  the  company, 


in  regard  to  the  cause  or  circumstances  of  a  loss  of 
ba^age,  are  not  admissible  against  the  carrier,  un- 
less shown  to  have  been  made  within  the  authority 
of  such  servant  or  agent,^'  or  to  have  been  a  part 
of  the  res  gests,  as  is  the  rule  in  other  cases.  A 
statement  by  an  employee  which  is  merely  an  ex- 
pression of  an  opinion  is  inadmissible.** 

Witnesses.  At  common  law,  under  the  rule  ex- 
cluding the  testimony  of  parties  in  interest,  it  was 
held  that  the  owner,  or  other  person  interested  in 
the  loss  of  ba^age,  if  a  party  to  the  suit,  could  not 
testify  as  to  the  contents  of  a  lost  trunk  ;^  but  in 
most  of  the  states,  by  general  statutory  provisions 
making  parties  competent  witnesses,  this  rule  no 
longer  applies,  and  even  without  such  general  stat- 
ute it  has  been  held,  either  by  virtue  of  some  special 
statutory  provision  or  by  reason  of  an  exception  to 
the  rule,  that  the  owner  of  baggage,  although  a 
party  to  the  suit,  is  competent,  in  the  absence  of 
other  means  of  proof,  to  testify  as  to  the  contents 
of  a  lost  trunk,*'  and  as  to  the  value  of  the  artieles 


78>  See  generally  Evidence  [16 
Cyc  1110  et  seq].  And  see  Kansas 
Pac.  R.  Co.  V.  Montelle.  10  Kan.  119; 
Toledo,  etc..  R,  Co.  v.  Bowler,  etc., 
Co..  19  Oh.  Cir.  Ct.  737.  9  Oh.  Cir. 
I>ec.  46G  (holding  that,  in  determln- 
incT '  whether  a  basKaKe-master  has 
actual  knowledge  or  the  contents  of 
a.  package  shipped  as  baggage,  the 
jury  are  not  precluded  from  consider- 
ing circumstantial  evidence)  :Snaman 
V.  Missouri,  etc.,  R.  Co.,  tT«x.  Civ. 
A.)  42  SW  102S  (evidence  held  Inad- 
missible). 

[aj  Sviaenoe  liaU  adailisfliU.^ — (1) 
St.  Louis,  etc.,  R.  Co.  V.  Stone,  78 
Ark.  318,  95  SW  470.  (2)  The  fact 
that  oil-soaked  waste  was  kept  In  a 
car  used  aa  a  freight  depot  may  be 
shown  as  having  a  bearing  on  the 
cause  of  the  Are  in  the  car,  oy  which 
Ave  trunks  held  by  the  carrier  as 
warehouseman  were  burned.  Levi  v. 
Missouri,  etc.,  R.  Co.,  157  Mo.  A. 
636.  138  SW  699.  (3)  In  an  action 
for  damages  for  failure  to  connect 
plaintiCT's  baggage  car  so  as  to  enable 
It  to  be  at  Its  tinal  destination  on 
the  morning  of  a  certain  date,  as 
shown  by  the  Itinerary  prepared  by 
defendant,  resulting  in  inability  to 
give  an  afternoon  performance,  evi- 
dence of  the  gross  receipts  of  such 
performance,  which  were  refunded  on 
plaintifTa  delayed  arrival,  was  com- 
petent. Altschuler  v.  Atchison,  etc., 
R.  Co.,  165  Wis.  14«,  144  NW  294. 
49  L.RANS  491. 

Onvtom  as  to  deliveryd — In  an 
against  a  transfer  company 
and  a  carrier  for  loss  of  baggage, 
evidence  that  it  had  long  been  the 
custom  of  transfer  men  to  leave  the 
baggage  of  prospective  customers  In 
an  Inclosed  place  in  a  union  depot 
Is  admissible  to  show  delivery.  Hous-. 
ton,  etc.,  R,  Co.  v.  Anderson,  (Tex, 
Civ.  A.)  147  SW  353. 

[c]  Evldsac«  Of  frandalent  claim. 
— ^Wnere  plalntlfC  sued  a  railroad 
company  for  loss  of  his  trunk  which, 
he  alleged,  contained  valuable  papers, 
among  them  the  lease  of  a  farm 
from  nis  father  to  himself,  and  de- 
fendant resisted  the  claim  as  fraudu- 
lent, denying  that  it  had  ever  re- 
ceived the  trunk,  and  nve  strong 
evidence  to  support  Its  defense,  and 
then  offered  to  prove,  as  -tending 
further  to  show  the  dishonesty  of 
the  claim,  that  the  farm  had  oeen 
the  subject  of  a  suit  In  chancery  in 
which  It  was  decreed  that  plaintifTa 
father  held  the  land  aa  agent  for 
another  and  should  convey  to  him. 

?.nd  that  plaintiff  was  aware  of  the 
act,  auch  evidence  was  rightly  re- 
ceived and  la  sufficient  to  prove  the 
decree  without  the  other  proceedings 
in  the  suit.  Thomas  v.  Oreat  West- 
em  H.  Co.,  14  U.  C.  Q.  B.  (Ont.) 
389. 

[d]  XvUmw*  of  ooon^ 


action 


reaoSd — In  a  passenger's  suit  for  the 
alleged  wrongful  withholding  of  his 
baggage  by  the  carrier,  evidence  that 
at  a  later  time  than  the  transaction 
In  suit  a  similar  occurrence  as  to 
payment  of  excess  fares  was  ob- 
served is  inadmissible  as  imma- 
terial and  irrelevant.  Davis  v.  At- 
lantic Coast  Line  R.  Co.,  (S.  C.)  88 
SE  273. 

77.  Atlanta  Baggage,  etc..  Co.  v. 
Mizo,  4  aa.  A.  407.  61  SS  844;  Sugg 
V.  Memphis,  etc..  Packet  Co.,  40  Mo. 
442:  PelxottI  v.  McLoughlln,  82 
S.  C.  L.  468,  47  AmD  663. .  See  also 
supra  E  1601.  , 

[a]  Slight  and  prima  fad*  «vt- 
OMice  as  to  the  contents  of  a  trunk 
Is  admissible  and  competent.  Pelxott 
V.  McLoughlln,  32  S.  C.  L.  468,  47 
AmD  563. 

[b]  PliOntlS's  aAdavits^(l)  In 
an  action  to  recover  the  value  of  a 
lost  trunk,  the  ex  parte  affidavits  of 
plaintiff  are  not  competent  to  show 
the  contents  of  the  trunk.  Indiana 
Cent.  R.  Co.  v.  GuHck,  19  Ind.  83 
[dist  Doyle  v.  Klser,  6  Ind.  242]. 
(2)  A  pauper  affidavit  made  by  plain- 
tiff In  a  suit  in  a  Justice's  court 
against  a  railroad  company  to  re- 
cover for  the  loss  of  a  trunk  and 
contents,  In  order  to  appeal  the  <^e 
to  the  superior  court.  Is  not  admis- 
sible on  the  trial  of  the  case  In  that 
court  to  show  that  plaJntlfT's  financial 
condition  was  such  that  she  did  not 
probably  own-  the  property  claimed 
to  have  been  contained  In  the  trunk. 
Southern  R.  Co.  v.  White.  108  Ga. 
201,  33  SE  952. 

[c]  In  the  ahsenoe  of  hetter  evl- 
deao*,  testimony  of  a  wltnMa  who 
saw  the  trunk  packed  sometime  be- 
fore shipment  Is  admissible  to  show 
the  contents  of  the  trunk  and  their 
value.  Sugg  V.  Memphis,  etc.. 
Packet  Co..  40  Mo.  442. 

[d]  Opinion.. — A  witness  who  has 
some  knowledge  of  the  value  of 
articles  contained  In  a  trunk  may 
give  his  opinion  as  to  the  value  of 
such  articles,  although  he  Is  not  an 
expert.  Central  R.  Co.  v.  Wolff,  74 
Ga.  664. 

Bvidence  of  vain*  ffanerally  see 

Damages  [13  Cyc  210];  Evidence  [16 
Cyc  11331. 

78.  Strange  v.  Atlantic  Coast  Line 
R.  Co.,  77  S.  C.  182.  67  SE  724. 

79.  Webb  V.  Atlantic  Coast  R.  Co., 
76  S.  C.  198,  56  S6I  964.  9  LRANS 
1218,  11  AnnCas  834. 

80.  Atchlaon,  etc..  R.  Co.  v.  Wil- 
kinson, 66  Kan.  83,  39  P  104S. 

81.  Sonneborn  v.  Southern  R.  Co., 
66  S.  C.  502.  44  SE  77. 

82.  Michigan  Cent.  R.  Co.  v.  Car- 
row.  73  111.  348,  24  AmR  248:  Stiles 
V.  Western  R.  Co.,  8  Mete.  (Mass.) 
44,  41  AmD  486;  Green  v.  New  York 
Cent.  R.  Co..  4  Daly  (N.  T.)  563.  12 
AbbPrNS  478;  Baltimore,  etc.,  R.  Co. 


V.  Campbell.  36  Oh.  St.  647,  38  AmR 
617.^  See  senerally  Bvidence  [16  Cyc 

[a]'  IIlwrtnttlcna<— (1>  Where  a 
baggage  car  and  Its  contents  are  de- 
stroyed by  Are,  the  carrier  cannot  be 
bound  by  the  subsequent  declara- 
tions of  one  of  Us  brakemen  as  to 
the  cause  of  the  Are.  Michigan  Cent. 
R.  Co.  V.  Carrow,  73  III.  348,  24  AmR 
248.  (2)  But  the  admissions  of  the 
conductor,  baggage-master,  or  sta- 
tion agent,  as  to  the  manner  of  the 
loss,  made  In  answer  to  inquiries  In 
behalf  of  the  passenger,  are  admis- 
sible In  evidence  against  the  com- 
pany on  the  ground  that  they  were 
made  by  the  agent  aa  agent  and 
within  the  scope  of  his  authority. 
Morse  v.  Connecticut  River  R.  Co.,  6 
Gray  (Mass.)  450;  Curtis  v.  Avon, 
etc..  R.  Co..  49  Barb.  <N.  T.)  148. 
(3)  Where  a  passenger,  as  soon  after 
his  arrival  at  his  destination  as  was 
practicable,  presented  to  the  agent  In 
charge  of  the  baggage  room  a  check 
for  his  baggage  and  asked  for  the 
same,  which  bad  been  delivered  to 
the  company  when  he  took  passage 
on  Its  train,  and  the  agent,  being  un- 
able to  find  the  baggage,  took  the 
number  of  the  check,  and  asked  the 
passenger  to  call  again,  and  he  did 
so  on  the  following  evening,  when 
the  agent  Informed  nim  that  he  had 
made  further  search  for  the  baggage, 
and  that  It  could  not  be  found,  such 
acts  and  declarations  of  the  agent 
are  admissible  against  the  company 
In  an  action  against  It  by  the  passen- 
ger for  the  loss  of  his  baggage.  Bal- 
timore, etc.,  R.  Co.  V.  (^mpbell,  36 
Oh.  St.  647.  38  AmR  617. 

83.  Atchison,  etc..'  R.  Co.  v.  Wil- 
kinson, 56  Kan.  83,  39  P  1043;  Illi- 
nois Cent.  R.  Co.  v.  Tronstine,  64 
Miss.  834.  2  S  255iBaltImore,  etc.,  ,R. 
Co.  v.  Christie,  6  W.  Va.  326. 

84.  Union  Pac.  R.  Co.  v.  Grace.  28 
Wyo.  452.  143  P  363,  LRA1915B  608. 

[a1  Thns,  where  plaintiff's  suit 
case  was  taken  out  of  a  car  by  the 
porter  at  the  passenger's  destination 
and  lost  before  plaintiff  could  alight, 
a  statement  by  the  porter  that  he 
saw  aome  one  that  might  have  taken 
It  was  immaterial.  Union  pac.  R. 
Co.  v.  Grace.  22  Wyo.  458.  143  P  S63, 
LRA1915B  608. 

86.  Block  V.  Steamboat  Trent.  18 
La.  Ann.  664;  Smith  v.  North  Caro- 
lina R.  Co..  60  N.  C.  202;  Herring  v. 
Utley.  53  N.  C.  270;  Dill  v.  South 
Carolina  B.  Co.,  41  S.  C.  L.  158,  62 
AmD  407.  See  generally  Witnesses 
[40  Cyc  2244]. 

88.  U.  S.— U.  S.  v.  Clartt,  96  U.  S. 
37,  24  t..  ed.  696. 

Ala. — Douglass  v.  Montgomery, 
etc.,  R.  Co.,  37  Ala.  638.  79  AmD  76. 

Ga. — Dibble  v.  Brown.  12  Ga.  217. 
56  AmD  460. 

111. — Illinois  Cent.  R. 
land.  24  III.  332,  76.Am] 
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eonstitiiting  his  ba^iage;"  and  under  this  exception 
either  the  hosbsnd  or  the  wife  may  ordinarily  tes- 
tify as  to  the  character  and  quantity  of  the  wearing 
apparel  belonging  to  each,  and  as  to  the  character 
of  all  other  articles  in  the  lost  trunk  which  may 
properly  be  classed  as  baggage.*"  As  regards  the 
common-law  rule,  some  of  the  authorities  admit 
plaintiff  to  testify  only  in  odium  spoliatoris,  and 
require  the  element  of  willful  spoliation  or  inter- 
ference," while,  on  the  other  hand,  there  are  au- 
thorities placing  the  exception  on  the  necessity  of 
permitting  the  only  party  who  knows  the  matter  to 
be  proved  to  testify  in  order  to  prevent  a  failure 

C«nt  R.  Co.  V.  Taylor.  24  111.  823; 
Davis  V.  Mfcliiean  Southern,  etc.,  R. 
Co.,  22  111.  278.  74  AmD  161;  Parrae- 
lee  V.  Austin.  20  111.  36:  Parmelee  v. 
McNultsr,  19  III.  566. 

Ind. — Indiana  Cent.  R.  Co.  v.  Ou- 
lick,  10  Ind.  SS. 

Me. — ^Pudor  v.  Boston,  etc,  R.  Co„ 
2ft  Ue.  458:  Herman  v.  Drinkwater.  1 
Me.  27. 

Md. — Pettlsrew  v.  Bamum,  11  Md. 
434.  89  AmD  212. 

Mass. — Harlow  v,  Fitchburs  R.  Co.. 
8  Gray  237. 

Ho. — ^Williams  v.  Frost,  39  Mo. 
616;  Nolan  v.  Ohio,  etc.,  R.  ,Co..  39 
Mo.  114  (by  statute). 

N.  T. — <farvey  v,  Camden,  etc.,  R. 
Co..  1  Hilt.  280,  4  AbbPr  171;  Davis 
V.  Cayuga,  etc,  R.  Co.,  10  HowPr  S30. 

Oh. — Mad  River,  etc..  R.  Co.  v.  Ful- 
ton. 20  Oh.  318. 

Fa.— McOlll  V.  Rowand.  3  Pa.  4G1. 
46  AmD  684;  Whltesell  V.  Crane,  8 
Watta  &  S.  869. 

Tenn. — Johnson  v.  Stone,  11 
Humphr.  419. 

Can. — ^Pelland  v.  Canadian  Fac.  R. 
Co.,  7  Montr.  Super.  131. 

ttf.  Ala. — Douglass  v.  Montgom- 
ery, etc.,  R,  Co.,  37  Ala.  638,  79  AmD 
76; 

111. — ^Parmelee  v.  Raymond,  43  III. 
A.  609. 

Mo. — Nolan  v.  Ohio,  etc.,  R,  Co.,  39' 
Mo.  114  (by  statute). 

N.  Y.— -Garvey  v.  Camden,  etc.,  R. 
Co^  1  HUt  280,  4  AbbPr  171. 

Oh. — Mad  River,  etc.,  R.  Co.  v.  Ful- 
ton, 20  Oh.  818. 

Pa. — McGtll  V.  Rowand,  8  Pa.  461. 
46  AmD  654;  Whltesell  v.  Crane,  8 
Watts  A  8.  369. 

Tex. — Ft.  Worth,  etc.,  R.  Co.  v.  Mc- 
Carty.  42  Tex,  Civ.  A.  614.  94  SW 

178.   

[a]  Withovt  Bpeoial  fcnowMg*^ 
The  owner  may  testify  as  to  the 
value  of  the  articles,  althoufrh  he  is 
not  shown  to  have  any  special  knowl- 
edge In  respect  thereto,  since  every 
one  Is  presumed  to  know  the  value 
of  articles  in  common  use.  Parmelee 
v.  Raymond,  43  111.  A  609. 

88.  Illinois  Cent.  R.  Co.  v.  Tay- 
lor. 24  111.  323;  Mad  River,  etc.,  R. 
Co.  V.  Fulton.  20  Oh.  318:  McOill  v. 
Rowand.  3  Pa.  481,  46  AmD  664;  Bat- 
tle V.  Columbia,  etc.,  R.  Co.,  70  S.  C. 
329.  49  849. 


[a]  Bspeolally  appUoaUe  to  wife. 

— The  principle  of  necessity  which 
enables  a  person  under  certain  clr- 
cumatances  to  prove  the  contents  of 
his  box  or  trunk,  although  he  is  an 
Interested  party,  applies  to  the  wife 
with  even  greater  force  than  to  the 
husband.  McGill  v.  Rowand,  3  Pa. 
461.  45  AmD  654. 

[b]  A  htubaad  may  prove,  In  a 
suit  by  himself  to  recover  for-  lost 
baggage,  the  articles  lost  by  either 
himself  or  his  wife;  but  on  account 
of  their  Interest  they  are  not  permit- 
ted to  prove  their  value.  Illinois 
Cent.  R.  Co.  V.  Taylor.  24  111.  323. 

[c]  Where  a  boAaad  sues  a  car- 
rier for  the  loss  of  his  wlTe's  tnmk 
while  a  passenger,  the  husband  may 
tentlfy  an  to  the  value  after  the  wife 
has  testified  as  to  the  contents.  Bat- 
tle v.  Columbia,  etc..  R.  Co.,  70  S.  C. 
329.  49  SE  849, 

89.  Snow  V.  Eastern  R.  Co.,  12 
Mete.  (Mass,)  44;  Garvey  v.  Camden, 


etc..  R.  Co.,  1  HllL  (N.  T.)  280,  4 
AbbPr  171. 

M.  U.  S.  V.  Clark.  96  U.  S.  87,  24 
L.  ed.  696'  Illinois  Cent.  R.  Co.  v. 
Coneland,  24  111.  332,  76  AmD  749; 
Wfiliama  v.  Frost,  39  Mo.  616:  John- 
aon  V.  Stone,  11  Humphr.  (Tenn.) 
419.    See  also  cases  supra  note  88. 

"It  is  not  usual  or  convenient  for 
the  passenger  to  have  a  witness  to 
the  contents  of  his  trunk,  box.  or 

farcel:  or  to  call  the  special  atten- 
ion  of  the  carrier  to  those  contents 
coming  under  the  general  character 
of  baggage;  or  in  any  manner  to  pre- 
pare himself  with  evidence  in  antici- 
pation of  the  loss.  If  m  such  case, 
the  loss  should  occur,  he  is  without 
remedy,  because  without  proof  of 
the  extent  of  hia  injury,  unless  his 
own  oath  be  admitted  as  competent. 
His  condition  In  this  respect.  Is  not 
the  result  of  any  want  of  care  or 
diligence  on  his  part,  and  that  being 
the  case,  it  would  be  unreasonable 
and  unjuat  to  say.  that  he  can  have 
no  remedy  for  an  injury  done  him, 
by  the  negligence  of  tne  carrier." 
Johnson  v.  Stone.  11  Humphr. 
(Tenn.)  419,  422. 

81.  Illinois  Cent.  R.  Co.  v.  Taylor, 
24  111.  323;  Illinois  Cent.  R.  Co.  v. 
Copeland,  24  III.  232,  76  AmD  749; 
Davis  V.  Michigan  Southern,  etc.,  R. 
Co.,  22  111.  278,  74  AmD  161. 

ML  Pudor  v.  Boston,  etc.,  R.  Co., 
26  Me.  468;  Garvey  v.  Camden,  etc., 
R.  Co.,  1  Htlt.  (N.  T.)  280,  4  AbbPr 
171;  Mad  River,  etc.,  R.  Co.  v.  Ful- 
ton, 20  Oh.  318;  Johnson  v.  Stone,  11 
Humphr.  (Tenn.)  419. 

88,  Texas,  etc..  R.  Co.  v.  Weather- 
by,  41  Tex.  Civ.  A.  409,  92  SW  58. 

94.  See  generally  Bvidence  [17 
Cyc  763].  And  see  Green  v.  Southern 
Express  Co.,  46  Ga.  306;  Conhelm  v. 
Chicago  Great  Western  R.  Co.,  104 
Minn.  312,  116  NW  681,  124  AmSR 
623,  17  L.RANS  1091,  IS  AnnCas  389 
(evidence  too  Indefinite);  Burnes  v. 
Chicago,  etc.,  R.  Co.,  144  Mo.  A.  71, 
128  SW  236 

[a]  Svldenoe  held  snfltoleatt  (1) 
To  sustain  a  finding  and  verdict  for 
plaintiff.  Southern  R.  Co.  v.  Ed- 
mundson,  123  Ga.  474,  61  SE  388; 
Jones  V.  Cincinnati,  etc.,  R.  Co.,  184 
111.  A.  287;  Amory  v.  Wabash  R.  Co., 
130  Mich.  404,  90  KW  22;  McKlbbln 
v.  Wisconsin  Cent.  R.  Co..  100  Minn. 
270,  110  NW  964,  117  AmSR  689,  B 
L.RANS  489;  Perry  v.  Seaboard  Air 
Line  R.  Co..  171  N.  C.  158,  88  SB 
166,  L,RA1916B  478;  Carter-Mullaly 
Transfer  Co.  v.  Angell,  (Tex.  Civ. 
A.)  181  SW  237;  Houston,  etc.,  R. 
Co.  V,  Anderson,  (Tex.  Civ.  A.)  147 
SW  363.  (2)  To  warrant  an  award 
of  some  damages  on  account  of  de- 
tention and  damage  to  the  baggage. 
Southern  R.  Co.  v.  Wood.  114  Ga. 
159,  39  SE  922.  (3)  To  show  a  deliv- 
ery to  the  carrier.  Wolf  v.  Grand 
Rapids,  etc..  R.  Co.,  149  Mich.  76, 
112  NW  732  (holding  that  testimony 
of  the  carrler'.i  transfer  agent  to 
whom  plaintiff  delivered  the  baggage 
at  his  house  that  he  delivered  the 
same  at  the  carrier's  freight  depot  is 
sufficient  proof  that  the  baggage 
came  Into  the  custody  of  the  car- 
rier); Davis  V.  Cayuga,  etc.,  R.  Co., 
10  HowPr  (N.  T.)  33^  (holding  that 
the  fact  that  the  baggage  was  re- 
ceived by  the  carrier,  and  of  plain- 


of  justioe.*"  But  this  exeeption  both  as  to  eoDtenta 
and  value  applies  only  where  there  is  no  other  suffi- 
cient evidence,"  and  only^ 'where  the  testimony  is 
relative  to  articles  which  are  usually  carried  as  bag- 
gage." An  agent  of  the  carrier  who  knows  the  con- 
dition and  contents  of  a  trunk  may  testify  as  to 
what  articles  the  contents  consisted  of  and  as  to 
their  market  value." 

[$  1607]  c.  Weight  and  Snfflciency.  The  weight 
and  sufficiency  of  the  evidence  in  an  action  against 
a  carrier  for  the  delay  of,  injury  to,  or  loss  of,  b^- 
gage  is  governed  hy  the  rules  applying  in  civil  cases 
generally.^   Thus  loss  of  bags^o^^  may  snfficiently 

tlfTs  right  as  a  passenger  to  sue  for 
Its  loss,  is  sufllclently  established  by 
his  possession  of  the  check  therefor 
and  the  testimony  of  the  baggmge- 
master  as  to  the  custom  and  manner 
of  checking  baggage);  Cone  v.  South- 
ern R  Co.,  86  S.  C.  624,  87  SB  779. 
21  AnnCas  168  (holding  that  the  fact 
that  defendant  so  far  received  the 
trunk  as  baggage  as  to  check  the 
same  for  the  party  stealing  It  waa 
some  evidence  of  delivery  to  defend- 
ant as  carrier).  (4)  To  show  a  deliv- 
ery to  plaintiff.  Davidson  v.  Cunard 
SS.  Co.,  134  App.  Div.  MS,  118  NTS 
929.  (5)  To  support  a  flnding  that 
connecting  carriers  had  entered  Into 
an  arrangement  for  carrying  paasen- 
gers  and  banage,  renaerfng'  them 
Jointly  liable  for  Uie  loss  ot  a  ms- 
aenger's  baggage.  Peteraon  v.  Chi- 
cago, etc.  R.  Co.,  80  Iowa  92,  45  KW 
578;  Wolf  V.  Grand  Rapids,  etc^  R. 
Co.,  149  Mich.  76,  118  NW  732.  (6) 
To  authorise  a  Judgment  in  favor  of 
the  carrier.  Eckstein  v.  Woolverton, 
III  NTS  636.  (7)  To  lustlfy  a  find- 
ing of  the  carrier's  negligence.  Kim- 
ball V.  Goldman,  117  Ark.  446.  174 
SW  1186;  Baack,  ete„  Millinery  Co. 
V.  Clilcago,  etc.,  R.  Co.,  177  Ho.  A. 
282,  164  8W  176;  Clark  v.  New  Tork 
Cent^tc.,  R.  Co.,  167  App.  Dlv.  1»4, 
141  NTS  966  [aff  216  N.  T.  649  mem. 
109  NB  1070  mem].  (8)  In  an  action 
for  loss  of  bagga«e  at  the  station 
to  which  it  was  checked,  where  the 
passenger  did  not  aeeonipany  the 
same,  to  show  no  want  or  ordinary 
care  on  the  part  of  defendant  re- 
specting the  same,  ao  aa  to  render  it 
liable  for  the  losa  thereof.  Wood  v. 
Maine  Cent.  R.  Co.,  98  Me.  98.  6C  A 
467,  99  AmSR  889  and  note.  (9)  In 
an  action  for  the  loss  of  articles 
from  a  passenger's  suit  ease  which 
had  been  delivered  to  defendant'a 
trainman  to  help  her  off  the  train, 
to  sustain  a  finding  that  the  train- 
man was  acting  within  his  duty  In 
taking  the  suit  case.  Haabrouek  v. 
Now  Tork  Cent.,  eta,  R.  Co.,  202  N.  T. 
363,  95  NE  808,  86  LRANS  687.  Ann 
Ca8l9l2D  1150  [all  187  App.  Div.  632, 
122  NTS  123].  (10)  Where  a  passen- 
ger^s  trunk  which  when  delivered  by 
her  to  a  steamship  company  con- 
tained her  wearing  apparel  could  not 
be  found  at  the  end  of  the  voyage, 
and  when  afterward  forwarded  to 
her  was  empty,  and  the  company  re- 
fused to  give  any  explanation,  and 
when  sued  for  the  loss  introduced 
no  evidence  as  to  Its  care  or  treat- 
ment of  the  trunk  while  in  Its  pos- 
session, the  court  was  Justifled  in 
finding  that  It  was  broken  open  and 
rifled  by  the  company's  employees. 
The  New  England.  110  Fed.  416  (app 
dism  129  Fed.  1006  mem,  62  CCA 
684  mem].  (11)  In  an  action  to  re- 
cover for  the  loss  of  a  traveling  hag 
from  a  carrier  of  parcels  for  hire, 
to  whom  It  was  Intrusted  to  be  de- 
livered at  a  designated  depot  in  time 
for  a  particular  train,  a  prima  facie 
case  Is  made  out  by  the  testimony  of 
plaintiff  that  he  inquired  at  the  bag- 
gage room  at  the  proper  time  and 
was  unable  to  find  nls  baggage. 
Zlegler  v.  Freeman.  81  Oh.  Clr.  Ct. 
342. 

[b]    Brldeaoe    li«Ul  latfofBoleati 

(1)  To  support  a  verdict  for  plaintiff. 
Bridges  V.  Southern  R.  Co.,  187  Ga. 
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be  established  by  proof  of  delivery  to  the  carrier 
and  failure  to  deliver  it  at  its  destination,  even  with- 
out demand  and  refusal,  if  there  Is  other  evidence  of 
loas."*  But  mere  proof  of  nondelivery  without  proof 
of  demand  and  refusal,  or  other  evidence  pf  loss, 
is  not  suiBcient  to  show  a  conversion."  The  admis- 
sion as  to  the  value  of  lost  baggage  made  by  an 
immigrant  to  a  steamship  company  on  a  printed 
blank  and  signed  only  by  mark  will  not  as  a  matter 
of  law  be  given  more  weight  than  the  immigrant's 
positive  statement  as  to  the  actual  value  given  at 
the  trial." 

Bebntting  precnunptions.  An  inference  of  negli- 
gence arising  from  a  carrier's  failure  to  account  for 
the  loss  of  baf^age  which  bad  been  stored  with  it  is 
not  overcome  by  evidence  showing  that  the  building 
used  for  the  storage  was  safe  and  secure,  in  chaise 
of  trusty  agents  and  servants,  and  properly  guarded 
by  day  and  night,"  The  presumption  of  n^ligence 
arising  from  the  derailment  of  a  train,  by  reason  of 
which  a  passenger's  ba^:l^^  was  destroyed,  is  not 


rebutted  by  evidence  that  the  derailment  and  wreck- 
ing of  the  train  were  caused  by  a  slide  of  dirt  and 
rocks." 

Offer  to  compromise  not  admission  of  liability. 
A  mere  offer  by  the  carrier  to  compromise  a  claim 
against  it  is  not  conclusive  evidence  of  its  liability, 
nor  ia  it  entitled  to  any  weight,  unless  the  circum- 
stances are  such  as  to  make  it  tantamount  to  an 
admission  of  liability.^ 

[$  1608]  5.  Trial'— a.  Questions  of  Law  and 
Fact.  As  in  other  civil  cases,  where  the  evidence  on 
a  matter  in  issue  is  conflicting,  or  is  such  that  rea^ 
sonable  minds  might  come  to  different  conclusions 
therefrom,  the  question  is  one  of  fact  and  should  be 
submitted  to  the  jury.*  But  where  the  evidence  is 
insufficient  or  is  undisputed,  or  such  that  reasonable 
minds  can  come  to  but  one  conclusion  therefrom,  the 
question  becomes  one  of  law  for  the  court  to  deter- 
mine and  may  be  disposed  of  by  it  without  the  aid 
of  the  jury,  such  as  t^  a  dismissal,  nonsuit,  peremp- 
tory instnietion,  or  by  directing  a  verdict.*  Thus 


107.  72  SB  892.  (2>  To  sustain  a 
verdict  for  defendant.  Snaman  v. 
MtsBourl,  etc..  R.  Co.,  (Tex.  Civ.  A.) 
42  aw  1023.  (8)  To  show  that  plaln- 
tilTs  baggage  was  ever  delivered  to 
defendant  carrier.  Lustifr  v.  Inter- 
national Nav.  Co.,  S8  Misc.  802,  78 
NTS  88B.  (4)  To  show  conclusfVely 
contributory  negligence  on  plainttlTs 
part  In  placing  his  trunk  at  the  ac- 
customea  checking  place,  and  leav- 
ing it  there  for  the  night.  Cone  v. 
Southern  R.  Co..  86  S.  C.  524,  67 
GE  779,  21  AnnCas  158.  (5)  To  show 
delivery  to  plaintiff.  Hubbard  v.  Mo- 
bile, etc..  R.  Co..  112  Mo.  A.  459.  87 
SW  62  (holding  that,  where  a  carrier 
undertook  to  deliver  a  passenger  and 
her  baggage  at  destination,  the  mere 
fact  that  the  passenger  received  the 
baggage  from  a  terminal  carrier  does 
not  in  the  absence  of  evidence  show- 
ing how  the  terminal  carrier  ob- 
tained possession  of  the  baggage 
show  that  the  carrier  had  performed 
its  duty  of  delivering  the  baggage, 
and  exempt  It  from  responsiciillty. 
both  as  carrier  and  as  warehouse- 
man, for  a  loss  of  certain  articles  of 
baggage).  (6)  In  an  action  against  a 
street  railroad  for  the  loss  of  a  pas- 
senger's baggage,  to  support  a  find- 
ing that  the  railroad  was  negligent 
in  permitting  a  fellow  passenger  to 
take  plaintiff's  baggage.  Sperry  v. 
Cons.  R.  Co.,  79  Conn.  665,  65  A  962, 
lis  AmSR  169.  10  L.RANS  907.  9 
AnnCas  199.  (7)  In  an  action  against 
a  street  railroad  for  the  loss  of  a 
passenger's  baggage,  to  Justify  a 
finding  that  the  conductor  assumed 
the  custody  of  the  baggage  so  as  to 
render  the  railroad  llaEle  for  Its  loss. 
Sperry  v.  Cons.  R.  Co.,  supra. 

tc]  rinding  ot  gross  uegUgenoe 
atfainst  welffht  of  evldenoe. — A  find- 
ing that  a  carrier  was  grossly  negli- 
gent in  allowing  goods  In  its  bag- 
gage room  to  be  destroyed  by  Are  Is 
against  the  weight  of  the  evidence, 
where  it  was  shown  that  when  the 
Are  was  discovered  it  was  unsafe  to 
enter  the  baggage  room,  and  there 
was  no  o]  ' 

groods,  anu    --   

tlfTa  witnesses  that  Inquiry  had  been 
made  as  to  the  removal  of  the  goods 
was  contradicted  by  defendant's  wit- 
ness who  was  corroborated  by  others 
and  the  circumstances  attending  the 
fire.  Cattaraugus  Cutlery  Co.  v.  Buf- 
falo, etc.,  R.  Co.,  24  App.  Div.  267, 
48  NTS  451. 

[d]  Tlie  mlsronting  of  baggags  by 
a  carrier  at  a  Junction  point  Is  strong 
proof  of  gross  negllgenbe.  Robert  v. 
Chicago,  etc.,  R.  Co.,  148  Mo.  A.  96, 
127  SW  925. 

[e]  Defendant's  knowledge  of 
oharaoter  of  b»ggage.i — Where  plain- 
tiff had  traveled  over  defendant's 
road  for  six  years,  carrying  samples 
of  merchandise  in  trunks  different 
in  atjrle  from  the  ordinary,  and  a 
witness  testified  that  on  the  last  of 


opportunity  to  remove  the 
la  the  testimony  of  plaln- 


these  trips  the  baggage-master  stated 
that  plaintiff  was  a  dress  man,  and 
that  he  had  ladies'  dresses,  but  the 
trunks  were  received  as  passenger's 
baggage,  and  some  of  the  contents 
stolen,  there  was  evidence  from 
which  the  jury  might  infer  knowl- 
edge on  defendant's  part  as  to  the 
character  of  the  contents,  and  a  ver- 
dict for  plaintiff  will  not  be  dis- 
turbed. Amory  v.  Wabash  R.  Co.. 
180  Mich.  404,  90  NW  22. 

it]  An  adTertiseBient  signed  by  a 
general  passenger  agent  of  a  carrier 
and  a  representative  of  a  party  of  ex- 
cursionists, stating  that  "a  special 
baggage  car  Is  attached  to  the  train 
with  our  own  baggage-master  in 
charge,"  does  not  snow  conclusively 
that  the  person  in  charge  of  the  bag- 
gage was  the  agent  of  the  passen- 
gers, although  it  might  be  taken  into 
consideration  by  the  jury  as  evidence 
of  that  fact.  Buroes  v.  Cbicago,  etc.. 
R.  Co.,  144  Mo.  A.  71,  128  SW  236. 

96.  McCormick  V.  Pennsylvania 
Cent.  R.  Co.,  99  N.  T.  65.  1  NB  99. 
52  AmR  6;  Oarvey  v.  Camden,  etc., 
R.  Co.,  1  Hilt.  (N.  T.)  280,  4  AbbPr  171. 

[a]  Proof  of  a  demand  for  bag- 
gage and  a  refusi  Is  not  necessary 
where  there  Is  evidence  that  the  bag- 
gage was  lost  on  the  Journey.  Gar- 
vey  V.  Camden,  etc.,  R.  Co..  1  Hilt. 
(N.  T.)  280.  4  AbbPr  171. 

96.  Tolano  v.  National  Steam  Nav. 
Co.,  28  N.  T.  Super.  Slg.  4  AbbPrNS 
316,  35  HowPr  496. 

97.  Haaga  v.  Austro-Amaricana 
Line.  173  iTl.  A,  85. 

98.  Rome  R.  Co.  v.  Wlmberly.  76 
Ga.  316,  58  AmB  468. 

[a]  Xer*  proof  tliat  the  baggBge 
had  boon  plaood  la  a  proper  nnild- 
ing  in  charge  of  trusty  employees, 
ana  properly  guarded,  is  not  suffi- 
cient to  rebut  the  presumption  of 
negligence  arising  from  the  nonde- 
livery of  the  baggage  to  its  owner. 
HolEord  V.  New  York  Cent.,  etc.,  R. 
Co.,  43  Pa.  Super.  80K. 

9B.  Thomas  v.  Southern  R.  Co., 
131  N.  C.  690,  42  SB  964. 

1.  Michigan  Southern,  etc.,  R.  Co. 
V.  Meyres,  21  111.  627.  See  generally 
Compromise  and  Settlement  [8  Cyc 
618,  %38];  Evidence  [18  Cyo  946]. 

3.  See  generally  Trial  [88  Cyc 
1511.]. 

3.  U.  S. — Southern  Pac.  Co.  v.  Ma- 
loney.  136  Fed.  171,  69  CCA  83. 

Ark. — St.  IjOuIs,  etc..  R.  Co.  v. 
Stone,  78  Ark.  SIS,  96  SW  470. 

Mo. — Burnes  v.  Chicago,  etc..  R. 
Co..  144  Mo.  A.  71.  128  SW  236. 

Nebr. — Gibbons  v.  Chicago,  etc.,  R. 
Co..  98  Nebr.  696.  154  NW  226. 

N.  Y. — Knleriera  v.  New  York  Cent, 
etc.,  R.  Co..  146  App.  Dlv.  661,  131 
NTS  496  taff  210  N.  T.  573  mem.  104 
NE  1132  mem.];  Downey  v.  Inman. 
etc..  SS.  Co..  2  NTS  659. 

N.  C. — Perry  v.  Seaboard  Air  Line 
R.  Co.,  171  N.  C.  168.  88  SB  166,  liRA 
1916B  478;  Newberry  v.  SeaboaT^Alr 


Line  R.  Co.,  160  N.  C.  156.  76  SB  238. 

Tex. — St.  Louis,  etc..  R.  Co.  v. 
Green.  44  Tex.  Glv.  A.  13,  97  SW  631. 

[a]  TaUOlty  of  contract,^ — Where 
the  ticket  providing  that  action  for 
loss  of  baggage  should  be  brought 
within  ninety  days  was  not  delivered 
to  the  passenger  until  long  after  he 
had  paid  his  fare  and  the  carrier 
had  received  his  baggage,  It  is  at 
most  a  question  for  the  jury  whether 
there  was  a  valid  contract.  Lunan- 
sky  V.  Hamburg  American  Packet 
Co..  61  Misc.  21.  99  NTS  810. 

[b]  AathoM^  of  agents — ^Where 
the  carrier  claimed  that  the  local 
agent  had  no  authority  to  make  the 
contract  sued  on.  and  plaintiff's  evi- 
dence showed  that  the  agent  had 
power  to  make  It.  and  that  It  had 
been  ratified,  the  Issues  of  the  agent's 
authority  and  of  ratification  were  for 
the  Jury.  Newberry  v.  Sea  Board 
Air  Line  R.  Co..  160  N.  C.  156,  76  SB 
238. 

[c]  Proof  of  loss  alonov— In  an 

action  by  a  passenger  against  a  rail- 
road company,  based  on  the  alleged 
act  of  a  train  employee  in  wrong- 
fully taking  plaintiff's  satchel  when 
she  was  on  a  Journey,  and  stealing 
therefrom  her  purse  containing  all 
her  money,  where  there  was  evidence 
to  support  such  allegation,  the  loss 
of  the  money  alone  was  sufficient  to 
sustain  the  action  of  the  court  in 
refusing  to  direct  a  verdict  for  de- 
fendant without  regard  to  the  proof 
in  respect  to  her  claim  for  other 
damages.  Southern  Pac  Co.  v.  Ma- 
loney.  136  Fed.  171,  69  CCA  83. 

4.  Denver,  etc..  R.  Co.  v.  Doyle,  68 
Colo.  327,  145  P  688,  LRA1916D  113; 
Trimble  v.  New  York  Cent.,  etc.,  R. 
Co.,  162  N.  Y.  84.  66  NE  632,  48  LRA 
115  [aff  39  App.  Div.  403.  57  NTS 
437];  Chatxkelson  v.  California  SS. 
Co..  7  Misc.  240.  27  NYS  270;  Black 
V.  Atlantic  Coast  Line  R.  Co.,  82  S. 
C.  478.  64  SB  418;  Home  V.  Oregon 
Short  Line  R.  Co..  42  Utah  15,  128 
F  522. 

 [a]      Oonstnetlon    of  tloket. — 

Where  the  complaint  alleged  that  de- 
fendant issued  to  plaintiff  a  ticket 
authorizing  her  to  ride  on  its  trains, 
as  a  part  ot  her  cause  of  action,  and 
the  ticket  waa  introduced  In  evidence 
without  objection,  and  its  Identity 
was  not  disputed.-  It  was  for  the 
court  to  construe  its  terms  as  a  mat- 
ter of  law  responsive  to  the  testi- 
mony, even  if  strict  pleading  re- 
quired defendant  to  plead  a  limita- 
tion of  liability  stated  In  the  ticket. 
Black  V.  Atlantic  Coast  Line  R.  Co.. 
82  S.  C.  478,  64  SB  418. 

[b]  Xnsnffltdent  evidence  of 
acwncy. — In  an  action  for  loss  of  bag- 
gage, the  complaint  should  be  dis- 
missed where  there  was  no  evidence 
that  the  person  from  whom  plaintiff 
bought  her  passage  ticket  was  de- 
fendant's agent,  (except 
of  pai^ti^g  bSi^t^OW^t  tr 
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where  the  evidence  is  conflicting  or  doubtful,  it  is 
generally  a  question  for  the  jury  as  to  whether  the 
ba^age  was  properly  delivered  to  the  carrier;"  or 
whether  the  carrier  had  notice  as  to  the  contents  of 
a  trunk  or  box,  so  as  to  become  liable  for  its  loss 
after  its  acceptance  for  transportation,  although  it 
contained  merchandise;^  or  whether  there  was  a 
delivery  of  the  ha^age  to  the  passenger or 
whether  under  the  circumstances  the  passenger 
called  for  his  baggage  within  a  reasonable  time  after 
its  arrival or  whether  the  passenger  had  notice  of 
a  condition  limiting  liability  printed  on  his  ticket,* 
or  on  a  check  or  receipt  given  to  him,^°  or  posted 
by  the  carrier  in  its  baggage  room;^^  or  whether  the 


carrier  exercised  ordinary  care,  as  warehouseman,  in 
storing  and  caring  for  the  baggage.^' 

What  constitates  baggage.  The  question  as  to 
what  a  passenger  is  entitled  to  carry  with  him  as 
ba^^e  must  depend  on  a  variety  of  circum- 
stances," and  the  question  as  to  whether  any  par- 
ticular article,  or  property,  may  properly  be  deemed 
ha^age,  in  view  of  the  nature  of  the  journey  and 
the  circumstances  and  condition  of  the  passenger,  is 
generally  for  the  jury,  under  proper  instructions 
from  the  court."  The  question,  however,  becomes 
one  of  law  for  the  court,  where  the  facts  are  not 
disputed,  or  are  such  that  reasonable  minds  can 
come  to  but  one  oonelnaion  therefrom;^'  and  in  some 


time  only  eleven  years  old.  Chatz- 
kol8on  V.  California  SS.  Co.,  7  Misc. 
240,  27  NTS  270. 

5.  Ore  en  v.  Milwaukee,  etc.,  R. 
Co..  41  Iowa  410;  McKibbin  v.  Great 
Northern  R.  Co..  78  Minn.  232,  80 
NW  1052:  Cone  v.  Southern  B.  Co., 
85  S.  C.  524.  67  SE  779,  21  AnnCae 
156;  Goldberg  v.  Ahuopee,  etc.,  R. 
Co.,  106  Wis.  1.  SO  NW  920,  7«  Am 
SR  899,  47  LRA  221.  See  generally 
supra  S  1686. 

[a]  Time  of  Utiiwrj. — What  Is  a 
reasonable  time  before  the  depart- 
ure of  a  train  for  the  delivery  of 
bSLgg&ge  to  the  carrier  is  in  an  action 
for  loss  of  the  baggage  generally  for 
the  Jury;  and  where  malntilT  who 
Intended  to  take  a  morning  train  had 
hla  trunk  conveyed  the  nfffht  before 
to  defendant's  ba^rgage  room,  while 
defendant's  baggage  agent  was  on 
duty,  it  could  not  oe  said  as  a  mat- 
ter of  law  that  the  trunk  was  de- 
posited at  the  baggage  room  an  un- 
reasonable time  before  the  departure 
of  the  train.  Cone  v.  Southern  R. 
Co.,  8G  S.  C.  524.  67  SE  779.  21  Ann 
Caa  158;  Goldberg  v.  Ahnapee,  etc., 
R.  Co.,  105  Wis.  1.  80  NW  980.  7$ 
AmSR  899.  47  LRA  221.  See  gen- 
erally supra  i  1687. 

[bi  Onstom  m  to  delivevy. — 
Wnether  or  not  the  custom  had  been 
established  that  the  delivery  of  bag- 
gage at  the  station  without  notice 
to  the  carrier  is  regarded  by  the  lat- 
ter as  &  delivery  to  its  employees, 
binding  on  itself.  Is  a  Question  of 
fact  to  be  submitted  to  the  Jury, 
areen  v.  Uilwaukee,  etc  R.  Co.,  41 
Iowa  410. 

[c]  naee  of  d«llv«rr'— In  an 
action  to  recover  the  value  of  a 
sample  trunk  and  contents  consist- 
ing  of   merchandise   belonging  to 

Iilaintiffs,  which  thev  claim  was  de- 
Ivered  by  one  of  tnelr  commercial 
travelers  to  defendant  to  he  trans- 
ported as  his  baggage  on  one  of  its 
passenger  trains,  the  question  of  the 
delivery  of  the  trunk  was  for  the 
Jury,  where  the  evidence  was  con- 
flicting as  to  whether  the  baggage 
which  was  stolen  was  delivered  at 
the  usual  and  proper  nlace  at  the 
station.  McKtbbln  v.  Great  North- 
ern R.  Co.,  78  Minn.  232,  80  NW 
1052.    See  generally  supra  g  1587. 

6.  Sloman  v.  Great  Western  R. 
Co..  67  N.  T.  208  [rev  6  Hun  646]; 
St.  Louis,  etc.,  R.  Co.  v.  Green,  44 
Tex.  Civ.  A.  13.  97  SW  531.  See  gen- 
erally supra  !{  1566,  1566. 

[a]  "Wlwre  the  faots  are  clear  and 
Wkotspnted  the  court  may  direct  a 
verdict  that  defendant  had  notice 
that  a  trunk  contained  samples. 
Trimble  v.  New  York  Cent.,  etc.,  R, 
Co..  162  N.  T.  84.  56  NE  632,  48  LRA 
U5  [aff  39  App.  Dlv.  403,  B7  NTS 
437]. 

7.  Matteson  v.  New  York  Cent., 
etc.,  R.  Co.,  76  N.  T.  381;  Hodklnson 
v.  London,  etc.,  R.  Co.,  14  Q.  B.  D. 
228.     See  generally  supra  J  1588. 

8.  Colo. — Denver,  etc.,  R.  Co.  v. 
Doyle,  58  Colo.  327,  145  P  688.  LRA 
19l5n  113. 

Iowa. — Dltman  Boot,  etc.,  Co.  v. 
Keokuk,  etc.,  R.  Co.,  91  Iowa  416,  59 
NW  267.  Bl  AmSR  352. 

Ky. — Louisville,    etc.,    R.    Co.  v. 


Mahan,  S  Bush  184. 

■Mich.— Wallace  v.  Detroit,  ett.,  R. 
Co.  176  Mich.  128,  142  NW  668,  Ann 
CasI916B  631  and  note. 

Miss. — Ziegler  Bros.  v.  Mobile,  etc., 
R.  Co.,  87  lalss.  367,  39  S  811. 

N.  Y. — Moffat  V.  Long  Island  R. 
Co.,  123  App.  Dlv.  719,  107  NTS  1113; 
Church  V.  New  York  Cent.,  etc,  R. 
Co.,  116  NTS  660  [aff  135  App.  Div. 
914  mem,  119  NTS  1117  mem  (aff 
2.01  N.  T.  588  mem,  96  NE  1126 
rhem)]. 

Man. — ^Brown  v.  Canadian  Pac.  R. 
Co..  3  Man.  L.  496,  6  CanLTOcc  Notes 
496. 

See  generally  supra  |  1590. 

[a]  Where  the  faots  are  not  tn 
Ol^mte,  the  question  of  whether  the 
passenger  applies  for  his  baggage 
within  a  reasonable  time  Is  for  the 
court.  Roth  V.  Buffalo,  etc.,  R.  Co., 
34  N.  T.  548,  90  AmD  736;  Kreasln 
V.  New  Jersey  Cent.  R.  Co.,  119  App. 
Div.  86,  103  NTS  1002;  Mortland  v. 
Philadelphia,  etc.,  R.  Co.  81  Hun  473, 
30  NT  3  1021;  Bur  ge  vl  n  v.  New 
York  Cent.,  etc.,  R.  Co.,  69  Hun  479, 
23  NTS  415. 

9.  Brown  v.  Eastern  R.  Co.,  11 
Cush.  (Mass.)  97.  See  generally 
supra  9  1682. 

10.  Malone  v.  Boston,  etc.,  K.  Co., 
12  Gray  (Mass.)  388.  74  AmD  598: 
Madan  v.  Sherard,  73  N.  T.  329,  29 
AmR  163;  Doyle  v.  New  Jersey  Cent. 
R.  Co..  46  Pa.  Super.  216. 

11.  Williams  v.  New  Jersey  Cent. 
R.  Co.,  93  App.  Div.  682,  88  NTS  434 
[aff  183  N.  T.  518  mem,  76  NE  1116 
mem].    See  generally  supra  {  1582. 

18.  Nealand  v,  Boston,  etc.,  R. 
Co..  161-  Mass.  67.  36  NE  592;  Praam 
V.  Grand  Rapids,  etc.,  R.  Co.,  161 
Mich.  666,  126  NW  861,  29  LRAN3 
834,  21  AnnCas  96;  Houston,  etc.,  R. 
Co.  V.  Scale,  28  Tex.  Civ.  A.  S64,  67 
SW  487. 

[a]  niutnittim. — In  an  action 
against  a  railroad  company  for  the 
value  of  the  contents  of  a  suit  case 
checked  In  the  parcel  room,  where 
the  evidence  showed  that  the  parcel 
room  was  left  unattended  for  nve  or 
ten  minutes  at  a  time  on  the  arri- 
val and  departure  of  trains.  If  any 
baggage  had  to  be  slaced  thereon, 
the  question  of  defendant's  negli- 
gence was  for  the  jury.  Praam 
v.  Grand  Rapids,  etc.,  R.  Co^  161 
Mich.  556,  126  NW  SSI,  29  LRANS 
834.  21  AnnCas  96. 

[b]  Where  the  faots  are  not  in 
aimpntm,  it  Is  for  the  court  and  not 
the  Jury  to  say  whether  the  carrier 
used  ordinary  care  after  storine  the 
baggage  in  its  warehouse.  Kann  v. 
Atlantic,  etc.,  R.  Co.,  IIB  N.  C.  6S8, 
20  SE  169. 

13.  See  generally  supra  Si  1567- 
1666. 

14.  U.  S. — New  York  Cent.,  etc., 
R.  Co.  V.  Praloff,  100  U.  S.  24.  26  L. 
ed.  531;  Mauritz  v.  New  Tork,  etc., 
R.  Co.,  23  Fed.  765. 

Ark. — Chicago,  etc.,  R.  Co.  v.  Whit- 
ten,  90  Ark.  462,  119  SW  836,  21  Ann 
Cas  726  and  note. 

Fla.— Brock  v.  Gale,  14  Pla.  623, 
14  AmR  356. 

Ga.— Dibble  v.  Brown,  12  Ga.  217, 
66  AmD  460. 

111. — Wlngate  v.   Fere  Harquette 


R.  Co.  172'  111.  A.  314. 

Kan. — Kansas  City,  etc.,  R.  Co.  v. 
Morrison,  84  Kan.  S02,  9  P  22B,  65 
AmR  262. 

Mo. — Doemer  v.  St.  Louis,  etc.,  R. 
Co.,  149  Mo.  A.  170,  176.  130  SW  62 
[cit  Cyc];  Hubbard  v.  Mobile,  etc.. 
R.  Co.,  112  Mo.  A.  469.  87  SW  62. 

Nebr. — Gibbons  v.  Chicago,  etc,  R. 
Co.,  98  Nebr.  696,  164  NW  226. 

N.  T.— Merrill  v.  Grinnell,  SO  N.  T. 
B94;  Knieriem  v.  New  York  Cent., 
etc.,  R.  Co.,  109  App,  Div.  709,  96 
NYS  602,  17  NYAnnCaa  416:  Grant 
V.  Newton,  1  E.  D.  Smith  96;  Raw- 
son  V.  Pennsylvania  R.  Co.,  2  Abb 
PrNS  220. 

Or. — Oakes  v.  Northern  Pac.  R. 
Co.,  20  Or.  392.  26  P  230,  23  AmSR 
126,  12  LRA  318. 

S.  C. — Vlasservitch  v.  Augusta, 
etc.,  R  Co..  8B  S.  C.  291,  67  SE 
306. 

S.  D. — House  V.  CThicago,  etc.,  R. 
Co.,  30  S.  D.  821.  138  NW  809,  Ann 
Casl916C  1045  [rev  on  other  grounda 

32  S.  D.  209,  142  NW  736]. 

Tex. — Texas,  etc.,  R.  Co.  v.  Rus- 
sell (Civ.  A.)  97  SW  1090  (tools  of 
can>enter) ;  Galveston,  etc.,  R.  Co. 
v.  Pales.  33  Tex.  Civ.  A.  457,  77  SW 
234-  Missouri,  etc.,  R.  Co.  v.  Meek, 

33  Tex.  Civ.  A,  47,  75  SW  817;  Bon- 
ner V.  Blum.  (Tex.  Civ.  A._>  25  SW 
60;  Texas,  etc.,  R.  Co.  v.  Ferguson, 
1  Tex.  A.  Civ.  Cas.  I  1263;  Jones  v. 
Prlester,  1  Tex.  A.  Civ.  CSis.  1  613. 

Vt.— Ouimit  v.  Henshaw,  IS  Vt 
606,  84  AmD  646. 

"The  question  what  articles  of 
property,  as  to  quantity  and  value, 
contained  In  a  trunk,  may  be  deemed 
baggage  within  the  rule,  is  to  be 
determined  by  the  Jury  according  to 
the  drcuntatances  of  the  case,  sub- 
ject to  the  power  of  the  court  to 
correct  any  abuse."  Oalcea  v.  North- 
ern Pac.  R.  Co.,  10  Or.  S9Z.  397, 
26  F  230,  23  AmSR  126,  12  LRA  SIS. 

[a]  Kbted  qaesUoB  of  law  and 
factd — ^The  question  as  to  what  Is 
embraced  In  the  term  "baggaxe"  Is 
one  made  up  of  both  law  and  fact 
Whether  certain  classes  of  articles 
usually  transported  by  the  different 
modes  of  public  conveyance  should 
be  Included  within  the  term  or  not 
Is  a  question  of  law:  but  when  the 
question  Is  as  to  the  quantity  of 
tne  articles  generally  coming  under 
that  denomination,  It  then  becomes 
a  question  of  fact  to  be  found  by 
the  Jury.  Jones  v.  Prlester,  1  Tex. 
A.  Civ.  Cas.  S  613. 

tb]  JCechanio's  tools.— In  an  ac- 
tion by  a  mechanic  against  a  car- 
rier for  lost  tools  checked  as  bag- 
gage. It  was  for  the  Jury  to 
determine  whether  the  tools  were 
reasonable  in  quantity  and  of  a  char- 
acter usually  carried  by  mechanics 
like  plaintiff  for  their  personal  use 
at  their  destination,  and  hence  such 
as  could  be  regarded  as  baggage. 
Missouri,  etc.,  R.  Co.  v.  Meek,  33 
Tex.  Civ.  A.  47,  75  SW  317. 

IB.  Connolly  v.  Warren,  106  Mass. 
146,  8  AmR  300 ;  Vlasservitch  v. 
Augusta,  etc.,  R.  Co.,  86  S.  C.  291, 
67  SE  306.  And  see  Gibbons  v.  Chi- 
cago, etc.,  R.  Co..  98  Nebr.  696,  154 
NW  226  (dictum). 

[a]    TMtlwr  hefl.   It  is  a  ques* 
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cases  the  court  may  say,  as  a  matter  of  law,  that 
cei-tain  articles  cannot  he  classed  as  bag^ige." 
AVhether  certain  jewelry  exceeds  in  value  that  usu- 
ally carried  passengers  of  the  same  station  and 
character  as  the  plaintiff,  and  therefore  is  not  prop- 
erly ba^age,  is  ordmarily  a  qu^ion  for  the  jury?^ 
Whether  a  particular  sum  of  money  is,  under  the 
cirenmstanoes,  reasonably  necessary  for  a  passenger 
to  cany  is  generally  a  question  for  the  jury." 

The  reasonablmess  of  a  regulation  of  a  carrier  as 
to  the  checking  or  carriage  of  baggage/^  or  of  a 
r^nlation  or  stipulation  liiniting  liabili^,'"  is  gen- 
erally a  question  for  the  jury,  under  proper  instruc- 
tions from  the  court;  but  if  the  facts  are  undis- 
puted, the  question  is  a  proper  one  for  the  court  to 
determine."    The  right  of  the  carrier  to  limit  its 


liability  is  for  the  court*' 

{%  1609]  b.  Instnictloiia.  As  in  other  civil  ac- 
tions," the  instructions,  in  an  action  for  the  delay 
of,  injury  to,  or  loss  of,  bf^gage,  must  fully  and 
clearly  state  the  law  applicable  to  the  facta  of  the 
case,"  defining  the  various  terms  and  expressions 
used."*  Thus,  the  instructions  must  be  applicable 
to  the  issues  raised  by  the  pleadings  and  the  evi- 
dence," and  must  not  ignore  matwial  issues"  or 
invade  the  province  of  the  jniy  by  charging  on  the 
faota,^  where  the  rule  permits  that  the  court  may 
not  charge  on  the  f  acts.^ 

[$  1610]  c.  Verdict  and  Pindings.  The  verdict 
and  findings  are  governed  by  the  rules  applying  in 
civil  cases  generally,"  such  as  the  rule  that  the  ver- 
dict must  be  supported  by  the  evidence." 


tlon  of  law  for  the  court,  and  not 
of  fact  for  the  Jurr.  whether  a 
feather  hed  not  Intended  for  the  use 
on  the  vosraffe  Is  personal  baraaffe 
for  an  emigrant  from  Ireland  to 
America.  Connolly  v.  Warren,  106 
Maas.  146.  8  AmR  300. 

10.  Jones  V.  Frlester.  1  Tex.  A. 
Civ.  Cas.  f  618. 

IT.  Doerner  v.  St  Louis,  etc.,  R. 
Co..  149  Mo.  A.  170.  130  SW  62; 
Bonner  v.  Blum,  (Tex.  Civ.  A.)  2S 
SW  fiO.    See  generally  supra  )  1560. 

[a]  Thiu,  where  plaintiff,  a  widow, 
had  traveled  extensively  at  home 
and  abroad,  was  living  on  her  In- 
come, tind  waa  in  what  would  be  con- 
sidered good  circumstances,  whether 
a  diamond  breastpin  worth  three 
hundred  dollars  waa  properly  car- 
ried by  her  as  ordinary  baggase. 
In  accordance  with  the  reasonable 
requirements  of  a  person  In  her 
station  of  life,  la  for  the  jury. 
Doerner  v.  SL  Louis,  etc.,  R.  Co., 
149  Mo.  A.  170,  130  SW  62. 

18.  Illinois  Cent.  R.  Co.  v.  Cope- 
land,  24  111.  332.  76  AmD  749:  Fair- 
fax V.  New  York  Cent.,  etc.,  R,  Co.. 
73  N.  T.  167,  29  AmR  119;  Merrill 
V.  Grinnell,  30  N.  Y.  694;  Knierlem 
V.  New  York  Cent.,  etc..  R.  Co..  148 
App.  DIv.  661.  131  NYS  496  [aff  210 
N.  T.  678  mem,  104  NB  1132  mem]; 
Knierlem  v.  New  York  Cent.,  R.  Co.. 
109  App.  Dlv.  709.  Oe  NYS  602,  17 
NYAnnCaa  41S;  San  Antonio,  etc., 
R.  Co.  v.  Green,  (Tex.  C!v.  A.)  170 
SW  110;  Bonner  v.  Blum,  (Tex.  Civ. 
A.)  25  SW  60;  Missouri  Pac.  R.  Co. 
v.  York,  8  Tex.  A.  Civ.  Caa.  fi  638; 
Jones  V.  Frlester,  1  Tex.  A.  Civ. 
Cas.  i  618.  Bee  generally  aupra  \ 
1661.     

ra]  mvstration. — ^Where  plaln- 
tlff  was  moving  a  long  distance  with 
his  family,  ana,  with  other  things, 
shipped  four  hundred  dollars  in 
money  in  a  trunk  which  was  lost, 
and  he  claimed  that  such  amount 
was  necessary  under  the  circum- 
stances, and  that  so  carried  there 
was  less  danger  of  pickpockets,  the 
question  as  to  whether  the  money 
was  necessary  under  the  circum- 
stances for  personal  comfort  and 
convenience,  and  was  therefore  bag- 
gage, is  a  question  of  fact.  Mis- 
souri Pac.  R.  Co.  V.  York,  2  Tex. 
A.  Civ.  Caa.  S  638. 

19.  Pittsburgh,  etc.,  R,  Co.  v. 
Lyon,  123  Pa.  140,  16  A  607,  10  Am 
SR  B17,  2  LRA  489;  Goldberg  v. 
Ahnapee,  etc.  R.  Co.,  105  Wis.  1,  80 
NW  920,  76  AmSR  899.  47  LRA  221. 

BMsonablensss  of  zvnlathms  as 
auMrtloa  of  law  uaA  fact  jromallr 
see  aupra  |  1071. 

30.  Gardiner  v.  New  York  Cent, 
etc..  R.  Co..  201  N.  Y.  387.  94  NE  876. 
84  LRANS  826.  AnnCaal»12B  281 
faff  139  App.  Dlv.  17.  123  NYS  866. 
and  answering  cert  question  140 
App.  Dlv.  907  mem.  125  NTS  1121 
mem];  Houston,  etc.,  R.  Co.  v.  Seale, 
28  Tex.  Civ.  A.  864,  67  SW  437.  See 
generally  supra  S  1579. 

91.  Pittsburgh,  etc..  R.  Co.  v. 
I^on,  128  Pa.  140,  16  A  607.  10  Am 
SR  617,  2  LRA  489. 

da.   Houston,  etc.,  R.  Ca  v.  Seale^ 


28  Tex.  Civ.  A.  884,  67  SW  487. 

93.  See  generally  Trial  [88  Cyc 
1694]. 

34.  Little  Rock,  etc.,  R.  Co.  v. 
Record.  74  Ark.  126.  85  SW  421.  109 
AmSR  67:  Feld  v.  Piatt,  107  NTS  21; 
McCoy  V.  Atlantic  Coast  Line  R.  Co., 
84  S.  C.  62,  65  SB  989;  Norfolk,  etc., 
R.  Co.  v.  Irvine,  86  Va.  217,  7  SB  233, 
1  LRA  110. 

[a]  Goods  damaged  or  dwrtroyed 
by  flre^— An  instruction  that,  if 
plaintiff  delivered  to  defendant 
carrier  the  merchandise  In  question, 
and,  when  he  called  for  the  goods, 
did  not  receive  them,  because  they 
had  been  damaged  or  destroyed  by 
Are,  the  burden  waa  on  defendant 
to  prove  that  the  goods  were  not 
damaged  through  Its  negligence,  and 
to  do  so  cofild  show  how  the  damage 
occurred,  eufflclently  covered  the 
proposition  that  defendant  would 
not  be  liable  unless  fire  was  caused 
by  circumstances  not  consistent 
with  ordinary  care  on  its  part.  Mc- 
Coy V.  Atlantic  Coast  Line  R.  Co., 
84  S.  C.  62.  66  SE  939. 

[b]  Ohaiv*  as  to  wbat  eonsUtntM 
baggage. — A  charge  that  baggage  is 
whatever  a  passenger  takes  with 
him  for  his  personal  uae  or  con- 
venience, according  to  the  habits  or 
wants  of  the  class  to- which  he  be- 
longs, either  with  reference  to  his 
immediate  neoeasltles  or  to  the  pur- 
poses of  the  Joumev,  properly  sub- 
mits to  the  Jury  whether  shotguns 
carried  by  a  passenger  in  his  valise 
to  hunt  with  as  opportunity  pre- 
sented are  baggage.  Little  Rock, 
etc..  R.  Co.  V.  Record,  74  Ark.  125, 
86  SW  421.  109  AmSR  67. 

86.  Williams  V.  Southern  R.  Co., 
166  N.  C.  260.  71  SB  846. 

[a]  "Immediate." — ^To  make  a 
canter  liable  for  baggage  delivered 
to  it.  It  must  be  delivered  and  ac- 
cepted for  transportation  within  a 
reasonable  time  before  the  depart- 
ure of  the  train;  so  that,  if  an  Issue 
was  submitted  In  an  action  for  loss 
of  baggage  as  to  whether  the  trunk 
was  received  for  "Immediate"  trans- 
portation, the  court  should  have  In- 
structed that  the  term  "Immediate" 
did  not  have  its  usual  meaning  of 
"Instantly,  forthwith,  nothing  Inter- 
vening either  as  to  place,  time  or 
action,"  but  rather  meant  within  a 
reasonable  time,  having  due  regard 
to  the  circumstances.  Williams  v. 
Southern  R.  Co.,  166  N.  C.  260,  272. 
71  SE  346. 

36.  St.  Louis  Southwestern  R. 
Co.  V.  Johnson.  82  Ark.  365,  102  SW 
206;  Williams  v.  Southern  R.  Co., 
155  N.  C.  260,  71  SB  346;  Cone  v. 
Southern  R.  Co..  8E  S.  C.  524,  67  SB 
779.  21  AnnCas  168:  Houston,  etc, 
R.  Co.  V.  Seale,  28  Tex.  Civ.  A.  364, 
67  SW  437. 

Ca]  Blffht  to  tXMuqportattoa  of 
putfonlar  artlolM  BOt  qnasttoiMlLr— 
where,  In  an  action  by  a  passenger 
for  loss  of  her  baggage,  plaintiff's 
right  to  the  transportation  of  the 
articles  contained  in  her  trunk,  as 
set  out  In  a  bill  of  particulars  was 
not  questioned  In  the  pleadings,  de- 
fendant warn  not  entitled  to  an  In- 


struction that  It  was  not  responsi- 
ble for  the  loss  of  field  glasses,  opera 
glasses,  jewelry,  and  thimbles  trans- 
ported as  baggage,  unless  notice  was 
given  to  the  carrier's  employees  that 
such  articles  were  Included  In  the 
baggage.  St  Louis  Southwestern  R. 
Co,  V.  Johnson,  82  Ark.  866,  102  SW 
206. 

[b]  Booorary  for  Injury  In  ac- 
tion for  loss,!— Where,  In  an  action 
against  a  railroad  for  loss  of  a 
trunk,  plaintiff  testified  that,  after 
the  trunk  was  recovered  by  defend- 
ant, he  received  it  and  contents  on 
condition  of  no  value  on  them;  that 
the  trunk  was  damaged:  that  a  num- 
ber of  the  articles  therein  were  miss- 
ing; and  that  the  remainder  with 
the  exception  of  a  few  articles  of 
small  value,  were  so  damaged  as 
to  be  worthless  to  him,  a  charge 
that  plaintiff  could  not  recover  dam- 
ages for  the  part  of  the  baggage  re- 
turned to  him  the  action  being  for 
loss  of  the  baggage  and  not  for  in- 
jury  thereto   by  deterioration,  waa 

groperly  refused.    Cone  v.  Southern 
Co..  as  S.  C.  6X4.  67  SB  779.  21 
AnnCas  158. 

37.  Texas,  etc.,  R.  Co.  y.  Mor- 
rison Faust  Co.,  20  Tex.  Civ.  A.  144, 
48  SW  1103. 

38.  Harzburg  v.  Southern  R.  Co., 
65  S.  C.  639,  44  SE  75;  Missouri,  etc.. 
R.  Co.  V.  Meek.  33  Tex.  Civ.  A  47.  76 
SW  317.    See  also  supra  E  1608. 

[a]  Assnmltig  unseasonable  oloth- 
laff  to  ha  haggafVd — It  appearing 
that  plaintiff  had  taken  the  journey 
in  the  summer  time,  and  for  a  short 
distance  only.  It  was  error  for  the 
court  to  assume,  as  matter  of  law. 
that  heavy  winter  clothing  Included 
among  the  last  articles  would  come 
within  the  definition  of  baggage. 
Missouri,  etc,  R.  Co.  v.  Meek,  33  Tex. 
av.  A,  47,  76  SW  817. 

flft.  See  generally  Trial  [SB  Cyc 
1646], 

aO.  See  generally  Trial  [38  Cyc 
18681. 

31.  Denver,  etc.,  R.  Co.  v.  John- 
eon.  60  Colo.  187,  114  F  660.  AnnCas 
1912C  627;  Tlschler  v.  Erie  R.  Co., 
184  III.  A  19;  Brooks  v.  Northern 
Pac.  R  Co.,  58  Or.  887.  114  P  949; 
Houston,  etc.  R.  Co.  v.  HIrsch,  (Tex. 
Civ.  A.)  160  SW  426. 

[a]  Insnlllotont  evldmoe  of  valna. 
— (1)  Where,  In  an  action  against  a 
carrier  for  loss  of  personal  baggage, 
it  Is  apparent  that  the  articles  had 
a  market  value,  a  verdict  for  plain- 
tiff cannot  be  sustained  where  there 
is  no  competent  evidence  of  the 
market  value.  Tlschler  v.  Erie  R. 
Co.,  184  111.  A.  19.  (2)  Whore  there 
ia  no  evidence  that  anything  was 
loat  from  a  passenger's  baggage  ex- 
cept a  single  article,  and  no  evidence 
that  any  other  article  was  damaged, 
the  giving  of  Judgment  for  fifty  dol- 
lars, when  the  only  evidence  of  value 
of  the  article  Is  plaintiff's  statement 
that  he  thought  it  worth  atwut 
thirty-five  dollars.  Is  error.  Denver, 
etc.,  R.  Co.  v.  Johnson,  60  Colo.  187, 
114^P  650,  AnnCvl912C  627^ 
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CABBOM  —  CABBT 


OABSOH.  A  descriptive  name  in  billiards  where 
one  ball  strikes  another,  and  then,  glancii^,  strikes 
a  third  ;^  a  game  played  with  disks  where  the 
object  is  not  to  strike  two  separate  disks  or  balls, 
but  to  drive  a  disk  into  a  iiocket'  In  a  popular 
sense,  the  word  is  used  to  describe  one  object's 
hitting  and  glancing  away  from  another.' 

OASBT.  To  convey,'  bear,"  or  transport,"  by 
sustaining  the  thing  carried,  or  causing  it  to  be 
sustained,  generally  implying  motion  from  the 
speaker,  and  so  often  followed  by  the  words  "away" 
and  "off,"  and  opposed  to  "bring"  or  "fetoh.^" 
By  context,  to  advance."  In  the  past  tense,  carried.* 
As  a  participle,  carrying."* 


Oany  on.  When  applied  to  business*^  the  term 
means  to  advance;"  to  continue:"  to  promote;'^ 
to  prosecute;"  to  help  forward;*  to  conduct*'  as 
principal;*"  to  manage;**  to  transact."* 

Carry  out.  To  execute.**"" 

Oarrying  away."  The  act  of  remioval  or  aspor- 
tation, by  which  the  crime  of  larceny  is  completed 
and  which  is  essential  to  constitute  it.** 

Carrying  on.  Sfan^ng  or  being  engaged  in;** 
continuing  to  prosecute.**^  Phrases  in  which  the 
term  has  been  used  have  received  judicial  interpre- 
tation, such  as  "carryiMT  on  the  mill,"*'  "  'carry- 
ing on*  a  proceedii^,  *•  and  "carrying  on"  a 
prosecution."   The  phrase  in  which  the  term  has 


1.  LudlnRton  Novelty  Co.  v.  Leon- 
ard, 119  Fed.  937,  940. 

S.  Ludlngton  Novelty  Co.  v.  I^eon- 
ard.  119  Fed.  937,  940. 

8.  Ludlngton  Novelty  Co.  V.  Leon- 
ard, 119  Fed.  937,  940. 

4.  Worcester  D. 

5.  Worcester  D.;  Owen  v.  State, 
31  Ala.  887.  889  (where,  In  construing 
a  statute  forbidding  the  carn^ing  of 
weapons  under  penalty  of  a  nne,  the 
court  said:  "The  word  'carries,'  in 
the  .  .  .  [act]  was  used  as  the 
synonym  of  Tjears' "). 

ta]  As  ■jnuHurmons  wltb  "wear." 
'age  V.  State,  8  Heisli.  (Tenn.)  198 
note,  200  note  (where  the  court.  In 
construing  a  statute  prohibiting  the 
carrying  of  weapons,  said;  "when 
we  use  the  expreaalon,  'He  carries 
arms,'  we  mean  "he  goes  armed,'  or 
"he  wears  arms.'  This  is  manifestly 
the  sense  in  which  the  word  was  used 
hy  the  Legislature,  and  we  know  of 
no  other  single  word  which  could 
more  clearly  convey  the  meaning  in- 
tended to  be  conveyed,  than  the  word 
'carry.'  In  this  sense.  Page  [de- 
fendant] was  not  only  literally  carry- 
ing a  forbidden  weapon,  but  he  was 
'carrying'  it,  that  is,  "he  was  going 
armed,'  contrary  to  the  true  meaning 
of  the  statute.  It  will  be  observed, 
that  the  Interpretation  which  we  give 
to  the  word  'carry,'  meets  and  carrier 
out  the  manifest  purposes  of  the 
Legislature,  which  was,  not  only  to 
make  criminal  the  habitual  carrying 
or  wearing  of  .  .  .  [various 
weapons]  but,  also,  to  make  criminal 
a  single  act  of  wearing  or  carrying 
one  of  these  weapons,  when  It  is  so 
worn,  or  carried,  with  the  Intent  of 
thus  going  armed.  ...  To  con- 
stitute the  carrying  criminal,  the  In- 
tent with  which  it  Is  carried  must  be 
that  of  going  armed,  or  being  armed, 
or  wearing  ft  for  the  purpose  of  be- 
ing armed*').  See  also  weapons  [40 
Cyc  8B&-869]. 

a.  Worcester  !>.;  South  Bend 
Iron-Works  v.  Cottrell,  31  Fed.  254, 
2BS:  Cassell  t.  Lexington,  etc.,  Turnp, 
Road  Co.,  9  8W  6027506,  701,  10  KyL 
486. 

7.  Worcester  D. 

8.  Mann  v.  urquhart,  89  Ark,  239, 
248,  116  SW  319  (where  It  was  held 
that  the  term,  as  used  in  a  contract 
by  which  one  of  the  parties  to  a  con- 
tract for  the  purchase  of  a  patent 
right  agreed  to  "carry"  the  interest 
of  another  party  who  was  to  have  a 
part  interest  therein,  means  "ad- 
vance" the  money  to  pay  his  Inter- 
est). 

9.  Standard  D. 

[a]  "Caxrloa  into"  and  •nmported" 
OUrttngvlshedw— Under  a  statute  con- 
ferring jurisdiction  on  courts  of  ad- 
miralty over  any  claim  by  the  owner 
of  any  eooAa  carried  Into  any  port  of 
England  it  has  been  held  that  where 
the  parties  contemplated  that  the 
good!?  would,  or  at  least  might,  be 
carried  into  and  delivered  In  an  Eng. 
llah  port,  and  the  master  In  fact  put 
into  an  English  port,  admiralty  had 
jurisdirtlon,  although  the  g'oods  were 
not  discharged,  the  court  distinguish- 
ing "carried  Into"  from  "Imported." 
Bapueto  v.  Wyllle,  L.  R.  5  P.  C.  482, 
492, 

[b]  MOsnlM  am  to  eoiajAstloB."^ 

As  used  In  an  act  as  to  Issuance  of 


executions,  orovldlng  that  "the  pro- 
visions of  this  Act  shall  apply  to  all 
suits  now  pending  In  which  a  plea  or 
pleas  have  not  been  delivered,  but 
shall    not   apply   to  any   suit  now 

Rending,  In  which  a  plea  or  pleas 
ave  been  delivered,  which  last  men- 
tioned suit  or  suits  shall  be  carried 
on  to  completion  as  If  this  Act  had 
not  been  passed,"  the  words  "carried 
to  completion"  mean  "[carried]  to 
final  Judgment."  Oleeson  v.  Dom- 
ville,  33  N.  B.  548,  666,  666. 

[cj  **To  be  safelr  carried.** — In  an 
action  against  a  railroad  company  by 
an  employee  who  was  injured  on  a 
train  a  statement  of  claim  that  plain- 
tifC  was  received  on  the  train  *'to  be 
safely  carried"  on  it  does  "not  mean 
more  than  would  be  Implied  that  the 
plaintilf  was  to  be  safely  csarrled  ac- 
cording to  the  nature  and  extent  of 
the  obligation  upon  the  defendants, 
as  between  themselves  and  the  plain- 
tifC,  as  one  of  their  workmen.  It 
does  not  necessarily  mean  that  the 
defendants  made  a  special  bargain 
with  the  plaintiff  by  which  they 
bound  themselves,  as  on  a  contract 
between  them  and  an  ordinary  pas- 
senger, safely  and  securely  to  carry 
him,  so  as  to  make  the  defendants 
responsible  to  the  plaintilf  for  the 
acts  of  thtir  servants  and  workmen, 
the  fellow  servants  and  workmen  of 
the  plalntifT."  May  v.  Ontario,  etc., 
R.  Co.,  10  Ont.  70,  74. 

[d]  "Vraaspwesa"  mjaamrmamM^ 
Ogdensburg,  etc.,  R.  Co.  v.  Pratt,  22 
Wall,  (U.  8.)  12S.  ISSl  22  L.  ed.  827 
[quot  Smeltser  v,  8t.  Louis,  etc..  R. 
Co.,  168  Fed.  649,  664;  Dunbar  v.  Port 
Royal,  etc.,  R.  Co..  86  8.  C.  110.  117, 
IB  SB  IE7.  31  AmSR  860}  (where  the 
court  said  tliat  the  two  were  equiv- 
alent terms  and  quite  distinct  from 
the  idea  of  "forwarding") j  Gleescn  v. 
DomvIIle.  38  N.  B.  648,  566. 

10.  Worcester  D. 

[a]  Oaxrylng-  a  aMmhsgmi  Bennett 
v.  Sovereign  Camp  W.  W.,  (Tex.  Civ. 
A.)  168  SW  1023. 

[b]  Oanrlnf  Btook<— An  order  to 
a  broker  to  buy  stock  on  sixty  days 
buyer's  option  naa  been  held  not  to 
authorise  the  broker  to  buy  the  stock 
himself  and  hold  it  on  his  customer's 
account  for  sixty  days.  Pickering  v. 
Demerritt,  100  Mass.  416,  421  (where 
the  court  said:  "If  the  course  pur- 
sued by  the  plaintiff  amounted  to  a 
purchase  and  'carrying'  of  the  stock, 
then  it  was  an  unauthorized  proceed- 
ing: one  which  the  order  given  to  the 
plaintiff  did  not  warrant  him  In  pur- 
suing"). 

[cj  Garryiiir  to  selL — ^Where  a 
servant  of  a  licensed  tea  dealer  was 
sent  by  his  master  round  the  neigh- 
borhood to  ask  for  orders  for  tea,  and 
was  subsequently  .sent  by  his  master 
to  deliver  small  parcels  of  tea  in  pur- 
suance of  those  orders,  this  was  held 
not  to  be  a  carrvlng  to  sell,  within 
the  meaning  of  tlie  Hawkers  &  Ped- 
dlers' Act  (50  Geo.  IIT)  c  61,  so  as 
to  subject  the  servant  to  a  penalty 
for  trading  as  a  hawker  without  a 
license.  Rex  v.  McKnlght,  10  B.  A  C, 
784,  21  ECL  310.  109  Reorlnt  628. 
See  also  Hawkers  and  Peddlers  [21 
Cyc  3641. 

11.  "rroazo  v.  Peo.,  51  Colo.  823, 
334.  117  P  150. 

la.   Webster  D.  [quot  Amnions  v. 


For  latw  ouos,  dsrelepms&ts  and  OhnrM  In  the  law  see  cumulative  Annotations,  saigayt^^I- 


Brunswick-Balke-CoUender  Co.,  141 
Fed.  670,  575,  72  CCA  6141. 

13.  Webster  D.  [quot  Cooper  Hfg. 
Co.  V.  Ferguson,  lis  U.  S.  727.  785,  & 
set  739,  28  L.  ed.  1137];  Worcester 
D.  [quot  Cooper  Mfg.  Co.  v.  Ferguson, 
supra;  Florahelm  Bros.  Dry  Goods 
Co.  v.  Loster,  60  Ark.  120,  122,  29  SW 
34,  46  AmSR  162,  27  LRA  506]: 
Trozzo  v.  Peo..  SI  Colo.  823,  836.  117 
P  150. 

14.  Webster  D.  [quot  Ammons  v. 
Brunswick-Balke-Collender  Co.,  141 
Fed.  570,  676,  72  CCA  614], 

16.  Webster  D.  [quot  Cooper  Mfg. 
Co.  v.  Ferguson,  118  U.  S.  727,  716. 
5  set  739.  28  L.  ed.  1137];  Worcester 
D.  [quot  Cooper  Mfg.  Co.  v.  Fergu- 
son, supra;  Florshelm  Bros.  Dry 
Goods  Co.  V,  Lester.  60  Ark.  120,  123, 
29  SW  34,  46  AmSR  162,  27  LRA 
505];  Trozzo  V.  Peo.,  61  Colo.  S2S. 
334,  117  P  160. 

16.  Webster  D.  [quot  Ammons  v. 
Brunswlck-Balke-Collender  Co.,  141 
Fed.  570,  675,  72  CCA  614];  Wor- 
cester D.  [quot  Cooper  Mfg.  Co.  v. 
Ferguson,  118  tJ.  S.  727,  736,  5  SCt 
789,  28  L.  ed.  1137;  Florshelm  Bros. 
Dry  Goods  Co.  v.  Lester,  60  Aric  120, 
123.  29  SW  84,  46  AmSR  182.  27 
LRA  SOB];  Trosco  v.  Peo.,  51  Colo. 
823,  385.  117  P  150. 

17.  Roberta  v.  State,  26  Fla.  860. 
362,  7  S  861;  Harvey  v,  Vandegrtft, 
89  Pa.  S46,  352. 

18.  Smith  V.  Hancock,  118941  2 
Ch.  377,  880. 

19.  Webster  D.  [quot  Cooper  Hf  g. 
Co.  V.  Ferguson.  Ill  U,  S.  727.  7SB, 
G  BCrt  739.  28  L.  «d.  1187]. 

an.  Terr,  t,  Harris,  8  Mont.  140, 
144,  19  P  286;  Fleckenateln  Bros. 
Co.  V.  Fleckenstein,  66  N.  J.  Bq. 
252,  264,  67  A  1026. 

81-38.  Cartmel  v.  Newton,  79  Ind. 
1,  2;  Kennedy  V.  Harris,  7  DomLR  291. 
294,  4  OntWN  183,  23  OntWR  179. 

8&   Ouxyiu  awari. 
Persons  see  Abduction  1  C.  J,  p  281; 

Kidnapping  124  Cyc  796J. 
Property  eee  Larceny   (26   Cyc  18- 

22];  'Trespass  [38  C^c  998], 

84.  Burrtll  L,  D. 

85.  Century  D.  sub  voce  "(Tarry." 

86.  Century  D.  sub  voce  "Carry." 

87.  In  re  Hope  Min.  Co..  12  F. 
Cas.  No.  6,681,  1  Sawy.  710.  711 
(where  it  was  held  that  hauling 
quartz  to  a  quartz  mill  is  perform- 
ing labor  for  carrying  on  the  mill 
within  the  meaning  of  a  statute  pro- 
viding that  "all  persons  performing 
labor  for  carrying  on  any  mill  shall 
have  a  lien  on  such  mill  for  such 
work  or  labor  done"). 

88.  In  re  Alneworth,  [1906]  2  K. 
B.  103,  106. 

89.  Page  V.  Citizens'  Banking  Co.. 
Ill  Ga.  73,  74,  84,  86  SK  418,  78 
AmSR  144,  51  LRA  463  (where  it 
was  held,  under  a  statute  providing 
a  right  of  action  for  malicious  prose- 
cution, that  It  is  "carrying  on"  a 
prosecution  to  cause  a  warrant  to 
oe  issued,  having  defendant  therein 
arrested  and  his  goods  seised,  hav- 
ing him  brought  before  a  commit- 
ting magistrate,  procuring  contin- 
uances of  the  preliminary  hearing, 
and  requlrlnp  him  to  give  bond  for 
his  appearance  before  the  commit- 
ting magistrate,  notwithstanding  the 

Brosecutlon  was  finally  abandoned  in 
le    committing   court) ;  Sirif t  t. 
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been  most  frequently  construed  is  "carrying  on  |  business. 


Wltchard,  lOS  Oa.  193,  198,  29  8E 
762  {where.  In  constmlne  the  phrase 
In  the  same  statute,  ft  was  held 
that  some  progress  beyond  suing  out 
a  warrant  must  have  been  made  In 
order  to  give  a  right  of  action  to 
the  Injured  party). 

80.  Bamberger  v.  Schoolfteld,  160 
Xy.  B.  149,  167.  16  set  226,  40  L.  ed. 
374  (where  it  was  held  that  the 
sending  of  a  note  by  a  resident  of 
Alabama  to  Tennessee  for  discount 
In  that  state  by  a  Memphis  company 
is  not  a  carrying  on  of  business  In 
Alabama  by  such  company  within 
the  state  constitution  and  statutes 
Imposing  certain  prerequisites  to 
the  carrying  on  of  ousiness  in  that 
state  by  a  foreign  corporation) ; 
Cooper  Mfg.  Co.  v.  Ferguson.  113  U. 
S.  727.  736,  5  SCt  739,  28  L..  ed.  1137 
(holding  that  the  making  in  one 
state  by  a  foreign  corporation  of  one 
contract  by  which  It  agreed  to  build 
and  deliver  In  another  state  certain 
machinery  and  by  which  the  other 
party  agreed  to  pay  for  It  does  not 
constitute  a  carrying  on  of  business 
in  the  first  state) ;  Vulcan  Bteam 
Shovel  Co.  V.  Flanders,  205  Fed.  102, 
104;  Manaon  v.  Williams,  153  Fed. 
S25.  Sai,  82  CCA  47S  (holding  that 
the  phrase,  as  used  In  the  Snglish 
Partnership  Act,  defining  a  partner- 
ship as  the  relation  subsisting  be- 
tween persons  carrying  on  a  busi- 
ness tn  common    with    a  view  of 

Profit.  Implies  a  relation  entirely  dlf- 
erent  from  the  enforced  relation  of 
tenants  in  common,  as  the  owners 
of  a  ship  or  of  a  house  who  must 
either  let  the  itroperty  He  idle  or 
keep  it  in  some  way  occupied  or 
used,  derlring  a  return  from  such 
occupation  or  use) ;  Frawley  v.  Penn- 
sylTanla  Casualty  Co.,  124  Fed.  269, 
264  (where  a  Pennsylvania  insur- 
ance company  wrote  four  accident 
policies  on  risks  in  Wisconsin,  all  of 
which  were  negotiated  by  corre- 
spondence with  the  company  and  not 
through  the  medium  of  any  agent  lo- 
cated in  the  state  or  going  Into  It 
for  Uie  purpose,  and  were  Issued  and 
the  premiums  thereon  paid  at  the 
office  in  Pennsylvania,  and  it  was 
held  that  even  if  such  transactions 
could  be  considered  as  carrjrlng  on 
buslneas  within  the  state  at  the  time 
by  the  company  such  business  did 
not  continue  after  the  policies  had 
been  issued  merely  by  reason  of  the 
fact  that  they  were  held  by  persons 
In  the  state,  nor  did  the  collection 
of  a  renewal  premium  on  one  of  such 

fiolides  through  the  cashier  of  a 
ocal  bank,  at  the  ■nggvstlon  and 
for  the  supposed  accommodation  of 
the  policyholder,  constitute  carrying 
on  business  within  the  state,  so  as 
to  render  the  company  subject  to 
the  Jurtsdictlon  of  Its  courts):  Oak- 
land Sugar  IfflU  Co.  v.  Fred  W.  Wolf 
Co.,  118  Fed.  Z39,  246.  65  CCA  93 
(holding  that  the  phrase,  as  used 
In  a  statute  requiring  a  foreign  cor- 
poration to  file  its  charter  or  take 
out  a  license  or  pay  a  franchise  tax 
before  It  can  carry  on  business,  is 
to  be  construed  so  that  a  solitary 
act  of  business,  not  Indicating  a  pur- 
pose to  carry  on  business,  is  not 
within  the  statute):  Haseltlne  v. 
Mississippi  Valley  F.  Ins.  Co..  66 
Fed.  743,  749  (holding  that  the 
phrase,  as  used  In  a  statute  providing 
that  when  a  foreign  corporation  car- 
ries on  its  corporate  business  In  a 
state  by  means  of  an  agent.  It  im- 
pliedly assents  to  be  sued  there  In 
the  person  of  such  agent,  does  not 
Include  writing  Insurance  by  corre^ 
spondence  in  a  state  where  a  foreign 
corporation  has  no  oRlce  or  agent, 
the  court  saying.  In  reviewing  Bng- 
Ilsh  legislation  on  the  same  subject: 
"Until  very  recent  years  no  case  of 
suing  a  foreign  •  corporation  In  the 
common-law  courts  of  Gngland  could 
be  found.  It  is  said;  but  from  very 
early  times  corporations  were  al- 
lowed to  sue  as  plaintiffs.  The 
judges  began  to  protest  against  the 
want  of  reciprocal  fairness  tn  this, 
and  by  an  enlargement  of  the  lan- 


guage of  modem  practice  and  pro- 
cedure, acta  of  parliament,  and  rules 
of  court  prescribed  In  pursuance  of 
them,  they  were  subjected  to  suit 
as  defendants.  But  the  narrowest 
possible  limitation  was  evolved  out 
of  the  perplexities  of  the  subject, 
somewhat  due.  no  doubt,  to  the  sensi- 
tive jealousy  of  the  Scottish  courts 
to  the  exercise  of  jurisdiction  over 
Scottish  companies  by  the  English 
courts.  They  established  the  rule, 
finally,  that  the  foreign  corporation 
must  be.  In  a  sense,  domiciled  In 
Sngland,  very  much  as  If  it  had 
been  chartered  there.  The  courts 
say,  in  trying  to  define  the  limita- 
tion: Carrying  on  trade  or  traflUck- 
ing  In  England,  even  by  the  instru- 
mentalities of  permanent  local 
agents  or  other  appliances,  does  not 
necessarily  establish  this  suable 
domicile   for   the    company;   It  de- 

Sends  largely  upon  the  nature  of  the 
ome  and  foreign  business, — what 
Is  done  In  either  or  both  placu  in 
carrying  on  the  enterprise  of  the 
company;  and  even  the  perpetual 
running  of  a  foreign  railroad  upon 
English  soil  is  held  not  to  be  enough, 
— not  to  be  'doing  business'  In 
England  in  the  sense  of  this  suable 
quality  or  liability  In  a  foreign  cor- 

Fioratlon.  There  must  be  a  manag- 
ng,  controlling,  or  governmental 
business  done  by  the  corporation  in 
England,-^  sort  of  'branch'  of  the 
foreign  company  established  there. 
The  phrase  is  also  instructively  con- 
sidered In  cases  relating  to  the  suits 
brought  against  domestic  English 
companies  In  the  several  counties  of 
England  under  acts  of  parliament 
regulating  the  jurisdiction  or  venue 
for  the  local  courts.  There  it  received 
the  same  construction,  though  there 
was  some  relief  against  this  by  a  sep- 
arate rule  of  jurisdiction  in  places 
where  the  cause  of  action  arose  or 
the  Injury  was  done");  Marine  Ins. 
Co.  V.  St.  Louis,  etc,  R.  Co.,  41  Fed. 
643.  663  (holding  that  the  phrase, 
as  used  In  a. statute  providing  that, 
before  any  foreign  corporation  shall 
carry  on  any  business  within  a  state 
It  shall  file  a  certificate  In  the  office 
of  the  secretary  of  etate,  etc.,  and 
that  in  default  thereof  the  contracts 
of  such  foreign  corporations  with 
citizens  of  the  state  shall  be  void, 
relates  only  to  the  malting  of  con- 
tracts within  the  state  ana  does  not 
Include  the  issuance  of  policies  of 
Insurance  by  a  foreign  insurance 
corporation  to  citizens  of  the  state 
where  the  contracts  were  made  In 
the  state  of  the  corporation's  resi- 
dence); In  re  Ambler,  1  P.  Caa.  No. 
271,  8  Ben.  176,  177  (holding  that 
a  railroad  can  carry  on  business, 
within  the  meaning  of  the  Bank- 
ruptcy Act  of  1867,  providing  that 
corporations  may  take  the  benefit  of 
the  Bankruptcy  Law  by  petition  ad- 
dressed to  the  judge  of  the  judicial 
district  In  which  such  debtor  has 
resided  or  carried  on  business  for 
six  months,  etc,  only  at  the  place 
where  the  railroad  u  or  la  to  be 
constructed,  maintained,  and  oper- 
ated)- U.  8.  V.  Jackson,  86  F.  Cas. 
No.  lK,466,  1  Hughes  631,  S88  (hold- 
ing that  selling  an  occasional  drink 
out  of  a  bottle  Is  not  carrying  on  the 
business  of  a  retail  liquor  dealer) ; 
U.  8.  V.  WitUg,  28  F.  Cas.  No.  16.748. 
2   Lowell  466,  467   (holding  that  a 

Eerson  who  distills  spirits  or  brews 
eer,  although  not  for  sale,  carries 
on  the  business  of  a  brewer  or 
distiller,  although  In  ordinary  speech 
one  who  distills  for  his  own  use 
merely  would  not  be  said  to  carry 
on  the  business);  Nashville,  etc..  R. 
Co.  V.  Attalla,  118  Ala.  362.  366,  24 
S  450  (holding  that  the  phrase  im- 
plies a  continuous  operation,  and 
that  a  person  carrying  on  a  buslneas 
for  some  length  of  time  without  ob- 
taining a  license  as  required  by  a 
city  ordinance  providing  that  any 

f erson  who  shall  carry  on  a  business 
or  which  a  license  is  required  with- 
out first  taking  out  such  license 
shall,  on  conviction,  be  fined,  etc. 


is  guilty  of  a  single  offense  only, 
and  not  of  a  separate  offense  for 
each  day  during  which  the  business 
is  carried  on):  Abel  v.  State.  90  Ala. 
631,  633,  8  S  760  (holding  that  the 
doing  of  a  single  act  pertaining  to 
a  particular  business  will  not  be 
considered  engaging  In  or  carrying 
on  the  business,  although  a  series 
of  such  acts  would  be  so  considered, 
but  that  one  act  may  be  sufficient 
to  constitute  a  carrying  on  of  busi- 
ness according  to  the  intent  with 
which  the  act  Is  done);  Glllman  v. 
State,  66  Ala  248.  250  (holding  that 
the  phrase,  as  used  in  a  statute  im- 
posing a  license  tax  on  any  person 
''engaging  tn,  or  carrying  on,  the 
business  of  keeping  a  theatre"  means 
an  actual  use  or  management  of  a 
theater,  and  hence  one  who  liad  a 
hall  which  he  Intended  to  use  as  a 
theater,  but  in  which  no  performance 
had  ever  been  given,  was  not  within 
the  statute):  Lawson  v.  State.  66 
Ala.  lis,  119  (holding  that  carrying 
on  business,  within  the  meaning  of 
a  statute  making  it  a  misdemeanor 
to  carry  on  the  misineBs  of  a  retail 
liquor  dealer  without  a  license,  is 
not  shown  by  proof  of  a  single  sale 
of  liquor);  Jaclcson  v.  State,  50  Ala. 
141,  142  (holding  that  the  phrase, 
within  the  meaning  of  the  statute 
in  reference  to  licensing  insurance 
agents  to  carry  on  business  in  the 
state,  etc,  does  not  apply  to  the  is- 
suing of  policies  in  another  state,  or 
to  the  act  of  an  agent  In  examining 
a  single  house  in  the  state);  Harris 
V.  State,  60  Ala.  137.  130  [quot  Well 
V.  State,  58  Ala.  19,  21]  (where  the 
court.  In  construing  a  statute  re- 
lating to  business  licenses,  said:  "It 
is  the  btuinesB,  the  occupation,  or 
profession,  on  which  the  law  imposes 
the  tax,  and  from  which  it  has  power 
to  derive  a  revenue.  Has  that  busi- 
ness been  engaged  in  and  pursued 
by  the  defendant  for  a  jM-oflt,  or  as 
a  means  of  livelihood?  If  it  has, 
he  should  have  obtained  a  license  to 
pursue  It,  and,  falling  to  do  so,  is 
a  violator  of  the  law.  It  is  not 
necessary  that  It  should  be  the  sole 
or  exclusive  business  or  occupation. 
It  may  be  pursued  while  pursuing 
another  buslneas,  or  in  connection 
with  another;  and,  in  either  case,  the 
party  would  be  punishable.  It  is 
true,  the  doing  of  a  single  act.  per- 
taining to  a  particular  business,  will 
not  be  conndered  engaging  In  or 
carrying  on  the  business;  yet  a 
series  of  such  acts  would  be  so  con- 
sidered. The  true  inquiry  is,  and 
one  which  a  Jury  will  seldom  fail 
correctly  to  solve,  what  was  the  in- 
tent of  the  party?  Was  it  to  derive 
a  profit,  or  the  means  of  livelihood, 
from  retailing,  or  from  any  of  the 
other  occupauoas  mentioned  In  the 
statuter');  Espy  V.  State,  47  Ala. 
633.  688  (holding  that  to  sell 
whisky  on  a  few  separate  occasions 
within  twelve  months  Is  not  carry- 
ing on  the  business  of  a  liquor 
dealer):  Babbitt  t.  Field,  «  Aria  6, 
12.  62  P  776  (holding  that  the 
phrase,  as  used  in  a  statute  requir- 
ing foreign  corporations  carrying  on 
business  within  a  territory  to  file 
articles  with  the  secretary  of  state 
and  county  recorder,  does  not  in- 
clude a  single  business  transaction 
within  the  territory  by  a  foreign 
company);  Holmes  v.  Holmes,  40 
Conn.    117,    120    (holding   that  the 

ehraee  means  that  the  business  must 
e  pursued  as  a-  continuous  and  sub- 
stantial employment,  and  that  the 
mere  renting  out  of  a  few  rooms  by 
a  married  woman  In  the  house  In 
which  she  lived  with  her  husl».nd  is 
not  carrying  on  a  business  within 
the  meaning  of  a  statute  providing 
that  whenever  any  married  woman 
shall  carry  on  business,  and  shall 
Incur  any  debt  on  account  of  the 
same,  she  shall  l>e  liable  therefor); 
Williams  v.  Tifton,  3  Ga.  A.  445,  446, 
60  SE  113:  Finch  v.  Zenith  Furnace 
Co.,  245  III.  586,  593.  92  NE  621 
(holding  that  Isolated  transactions 
do  not  constitute /oarrs^DK  Ani  husU 
"Digitized  by 
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nesB  by  a  foreign  corpontion):  Am- 
mona  v.  Brunswlck-Balke-Collender 
Co.,  5  Ind.  T.  636,  641,  644.  82  SW 
987  [aft  141  Fed.  670.  72  CCA  614] 
(holding  that,  under  an  act  provid- 
ing that  "before  any  foreign  cor- 
poration shall  beicin  to  carry  on 
business  In  the  Indian  Territory"  It 
shall  flle  a  certificate  designating  a 
resident  agent  on  whom  process  may 
be  served,  and  also  stating  Its  prin- 
cipal place  of  business  in  the  terri- 
tory, and  that  if  it  fails  to  comply 
with  such  nrovislons  all  of  Its  con- 
tracts with  citizens  and  residents  of 
the  territory  shall  be  void  and  shall 
not  l>e  enforced  In  its  favor  by  any 
of  the  courts  therein,  proof  that  a 
foreign  corporation,  having  no  place 
of  business  In  the  territory,  in  a  sin- 
gle instance  completed  an  executory 
contract  of  sale  therein  by  delivery 
of  the  property  and  taking  notes  and 
a  mortgage  for  the  purchase  price 
through  a  local  liank  acting  as  its 
agent,  Is  not  sufficient  to  subject  it 
to  the  penalty  for  "carrying  on 
business"  by  rendering  its  notes  and 
mortgage  nonenforceable,  although 
It  never  filed  the  statutory  certifi- 
cate) :   Grimm   v.  Warner,   45  Iowa 

106,  110  (holding  that  a  person  ren- 
dering services  to  others  employed 
In  the  ice  business  is  not  "carrying 
on"  the  business,  within  a  covenant 
binding  him  not  to  do  so):  State  v. 
New  Orleans  Chess,  etc..  Club.  116 
La.  46,  60,  40  S  626  (holding  that 
the  conducting  of  a  social  club  is 
not  the  "carrjlng  on  of  a  business," 
trade,  or  occupation  in  the  sense  of 
the  license  statutes);  State  v,  Bar- 
belais,  101  Me.  612,  613,  64  A  881 
(holding  that  selling  strawberries, 
pineapples,  and  bananas  from  a 
pushcart  in  a  street,  and  going  from 
place  to  place  disposing  of  fruit  to 
whoever  desires  to  purchase  it  Is  a 
violation  of  an  ordinance  providing 
that  no  person  shall  in  any  part  of 
a  public  street  "carry  on  any  trade 
or  business"  unless  especially  au- 
thorized); SUte  v.  Shipley,  98  Md. 
667,  661,  67  A  12  (holding  vhat  the 

fthrase,  as  used  in  a  statute  render- 
ng  one  liable  to  be  sued  in  a  county 
In  which  his  business  Is  carried  on, 
relates  to  a  fixed  occupation  con- 
nected with  some  of  the  branches 
of  trade,  industry,  or  commerce,  or 
the  continuous  pursuit  of  some  call- 
ing or  profession,  such  as  is  ordi- 
narily engaged  In  as  a  means  of  live- 
lihood or  for  the  purpose  of  gain  or 
profit,  and  does  not  consist  in  the 
mere  transaction  of  one's  own  pri- 
vate aHatrs,  nor  in  the  making  of  a 
single  transaction  with  another  per- 
son in  the  line  of  a  particular  busi- 
ness):  Com.  V.  Schwartz,  197  Mass. 

107,  110,  83  NE  326  (where  It  was 
held  that  under  a  statute  providing 
for  the  licensing  of  persons  "to  carry 
on  the  business"  of  pawnbroking 
there  may  be  one  or  mora  acts  or 
receiving  articles  on  pawn  without 
engaging  In  the  business,  or  there 
may  be  the  occupation  of  pawnbrok- 
ing  without  the  completion  of  an 
actual  contract  of  pawnbroklng) ; 
Uihleln  V.  Capllce  Commercial  Co., 
89  Mont.  827,  »«,  102  P  564  (holding 
that  where  a  foreign  brewing  cor- 
poration shipped  beer  into  a  state 
and  sold  the  same  to  defendant,  a 
domestic  corporation  operating  a 
distributing  agency,  this  did  not  con- 
stitute "carrying  on  business"  within 
the  state):  Terr.  v.  Harris,  8  MonL 
140,  144,  19  P  286  (where  the  phrase 
was  held  to  be  synonymous  with 
"transacting  business,"  as  used  In  a 
statute  requiring  every  person  who 
shall  carry  on  any  lottery  business 
to  pay  a  license,  and  providing  that 
any  persons  transacting  any  busi- 
ness requiring  a  license,  without  first 
obtaining  the  same,  shall  be  guilty 
of  a  misdemeanor  and  the  court  said 
that  "they  are  convertible  terms, 
and  the  legislature  has  so  used  them 
in  the  .  statute."  and  that  the 
distinction  cannot  be  made  that  the 
first  may  refer  to  a  single  act,  while 
the  latter  means  a  pursuit  or  occu- 


pation In  which  a  person  engages 
for  the  purpose  of  a  livelihood  or  as 
a  source  of  profit):  Norton  Naval 
Conatr,,  etc.,  Co.  v.  State  Bd.  of  As- 
sessors, 63  N.  J.  L.  664,  665,  22  A 
362  (holding  that  the  phrase,  as 
used  In  a  statute  exempting  from 
taxation  manufacturing  companies 
carrying  on  business  m  the  state, 
imports  that  such  companies  must 
actually  locate  and  begin  work  under 
their  charter  in  order  to  be  entitled 
to  such  exemption);  American  Glu- 
cose Co.  v.  State,  43  N.  J.  Eq.  280, 
282.  6  A  803  (holding  that  the  phrase 
in  the  same  statute  Includes  ttie  es- 
tablishment of  a  factory,  the  bring- 
ing of  raw  material  thereto,  and  con- 
verting It  into  wares);  Peo.  v.  Wem- 
ple,  lis  N.  y.  682,  586,  34  NE  386 
(where  it  was  held  that  the  phrase, 
as  used  in  a  statute  exempting  cor- 

fioratlons  "carrying  on  manufactur- 
ng"  within  the  state  from  taxation, 
does  not  Include  a  foreign  manu- 
facturing corporation  brining  wire 
from  its  factory  into  New  York  and 
there  fitting  it  with  hooks  and  loops 
to  adapt  It  for  sale);  Peo.  v.  Wem- 

&lc,  133  N.  Y.  323,  326,,  31  NE  238; 
[alter  of  Deuel,  127  App.  Div.  640, 
643,  111  NTS  969  (holding  that  the 
phrase,  as  used  in  the  Greater 
New  York  Charter  %  1416  [L. 
(1901)  c  466],  forbidding  a  Justice 
of  the  court  of  special  sessions  to 
"carry  on  any  business,"  and  pro- 
viding that  ne  shall  devote  his 
whole  time  and  capacity,  so  far  as 
public  Interests  demand,  to  the 
duties  of  his  office,  implies  such 
a  relation  to  the  business  as  Iden- 
tifies a  person  with  it,  and  imposes 
upon  him  some  duty  or  reaponal- 
billty  in  connection  with  Its  man- 
agement, and  that  the  prohibition 
Is  not  violated  by  one  acting  as  vice 

firesldent  of  a  corporation  where  the 
ncumbent  of  that  office  has  no 
specific  duties  in  relation  to  it,  and 
Is  not  actively  engaged  In  the  con- 
duct of  the  business  of  the  corpora- 
tion, and  is  not  responsible  either 
to  the  corporation  or  Its  stock- 
holders for  the  conduct  or  manage- 
ment of  the  business,  and  does  not 
actively  Interfere  in  aAy  way  In  re- 
lation to  it);  Swift  V.  Little.  28  R  I. 
108,  109,  66  A  616  (holding  that  the 
phrase,  as  used  In  a  statute  pro- 
viding that  no  foreign  corporation 
shall  carry  on  the  business  for 
which  It  was  Incorporated  within 
the  state  or  enforce  In  the  courts  of 
the  state  any  contract  made  herein 
unless  complying  with  certain  re- 
strictions, is  not  the  same  thing  as 
the  making  of  a  contract  within 
the  state,  and  that  a  compliance 
with  the  statute  after  the  making 
of  a  contract  but  before  the  com- 
mencement of  an  action  for  its 
breach  Is  a  sufficient  compliance 
authorizing  the  corporation  to  main- 
tain an  action  thereon);  State  v. 
Napier.  GS  S.  C.  66,  41  SE  13  (holding 
that  the  words  "carrying  on  of  a 
business"  or  the  "plying  of  a  voca- 
tion" necessarily  Involve  the  Idea 
of  successive  acts,  continuity  of 
habit,  and  that  proof  of  a  single  act 
of  hiring  or  soliciting  a  laborer  to 
be  emplojred  beyond  the  state  limit 
could  not  constitute  the  offense  of 
carrying  on  the  business  of  an  eml- 
nrant  agent);  IT.  8.  Savings,  etc.. 
Co.  V.  Miller,  (Tenn.  Ch.  A.)  47  SW 
17.  18  (holding  that,  where  a  foreign 
corporation  appoints  agents  lo  a 
state  for  the  purpose  of  working  up 
a  loan  business  and  Inducing  people 
to  efCect  loans  with  the  corporation, 
and  those  agents  effect  loans.  It  car- 
ries on  business  within  the  state  in 
the  sense  of  the  foreign  corporation 
laws) ;  Lewis  v.  Graham.  20  Q.  B. 
D.  780,  22  Q.  B.  D.  1;  Buckley  v.  Hann, 
6  Exch.  43,  46,  165  Reprint  19 
(last  two  cases  holding  that  a 
clerk  who  attends  daily  at  an  office 
In  the  city  of  London  is  not  a  person 
who  carries  on  his  business  there, 
within  10  &  11  Vict,  c  71  \  40.  pro- 
viding that  a  debtor  who  shall  dwell 
or  "carry  on  business"  within  the 


city  of  London  may  be  sued 
therein):  In  re  Horton,  8  Q.  B.  D. 
434,  436  (where  a  solicitor  with  a 
country  certificate  whose  offices  were 
at  Birmingham,  and  who  came  up 
on  a  retainer  and  attended  the  taxa- 
tion of  a  bill  of  costs  within  ten 
miles  of  London,  was  held  not  to 
"practice  or  carry  on  business" 
within  that  radius,  the  court  saying: 
"Taking  the  words  'acts  or  practises' 
together,  and  turning  to  the  schedule 
and  finding  'carries  on  his  business,' 
used  apparently  as  an  equivalent 
phrase,  I  think  the  intention  of  the 
legislature  was  not  to  strike  at  one 
particular  transaction  within  the  ten 
mile  radius*  but  at  the  seneral 
carrying  on  of  business  and  prac- 
tising. ...  I  think  the  Act  means 
carries  on  business  with  a  quasi 
permanent  habitat");  Rolfe  v.  Lear- 
month,  14  Q.  B.  196,  199,  68  ECL  196, 
117  Reprint  79;  In  re  Outlay  Assur. 
Soc,  3t  Ch.  D.  479,  481  (holding  that 
a  statute  providing  that,  where  the 
name  of  a  Joint  company  had  been 
struck  from  the  register  of  such 
companies,  the  court  might  restore  it 
to  tne  register  if  satisfied  that  the 
company  was  at  the  time  of  the 
striking  off  carrying  on  business 
applies  to  the  case  of  a  company 
which  at  the  time  of  the  striking 
off  was  carrying  on  business  only 
for  the  purpose  of  winding  up  volun- 
tarily and  realizing  its  assets);  Ex 
p.  Breull,  16  Ch.  D.  484,  488  (holding 
that  a  debtor  employed  as  a  clerk 
In  a  bank,  the  office  of  which  Is 
within  the  district  of  the  London 
bankruptcy  court,  is  "carrjring  on 
business"  within  the  district  of  that 
court,  the  court,  per  Cotton,  L.  J., 
saying:  ^'It  it  said  that  a  man  does 
not  carry  on  business  unless  he  Is 
a  principal,  but  I  do  not  see  that 
that  is  necessary.    In  ordinary  lan- 

guage  a  man  Is  said  to  carry  on 
usiness,  whether  he  be  a  principal 
or  not.  If  I  had  to  decide  whether 
this  man's  employment  was  more 
properly  described  as  a  'business' 
or  an  'occupation,'  I  might  think 
that  the  latter  would  be  the  more 
appropriate  ternu  But  'business'  Is 
the  larger  term,  and  I  think  It  In- 
cludes nls  employment."  And  Lush. 
L.  J.,  said:  "It  cannot,  I  think,  be 
Intended  that  the  words  'carries  on 
business'  should  be  confined  to  per- 
sons carrying  on  business  on  their 
own  account  as  principals.  That 
would  leave  out  a  large  number  of 
persons  who  are  engaged  In  business 
in  the  city  of  London.  X  think  that 
a  man  carries  on  business  at  the 
place  where  he  Is  to  be  found  during 
the  business  hours  of  the  day");  Le 
Tallleur  v.  South  Eastern  R.  Co..  I 
C.  P.  D.  18,  20  (holding  that,  within 
a  statute  conferring  Jurisdiction  on 
the  mayor's  court  of  a  city  where 
a  railroad  carries  on  its  business,  a 
company  does  not  carry  on  business 
in  one  city,  although  It  bad  an  im- 
portant station  there,  where  the  di- 
rectors met  and  the  substantial  busi- 
ness of  the  company  was  conducted 
at  its  principal  station  in  another 
city):  Brown  v.  LondotL,  etc.,  R 
Co.,  4  B.  ft  S.  826.  835,  116  XX:L  226. 
122  Reprint  481  (holding  that  a  rail- 
way company  having  its  principal 
office  In  London,  where  Its  seal  li 
kept  and  the  meetings  of  Its  direc- 
tors and  shareholders  are  held,  and 
having  likewise  a  large  station  at 
Chester,  through  which  run  several 
branch  lines,  the  entire  management 
of  their  line  there  being  conducted 
by  a  district  superintendent  under 
the  general  management  of  the  com- 

gany  In  London,  is  not  "carrying  on 
usiness"  in  Chester);  Minor  v.  Lon- 
don, etc.,  R.  Co.,  1  C.  R  N.  3.  326, 
830,  87  ECL  826,  140  Reprint  134; 
Sangster  v.  Kay,  6  Exch.  S86,  387, 166 
Reprint  168:  Keynsham  Blue  Lias 
Lime  Co.  v.  Baker.  2  H.  &  C.  729.  734, 
169  Reprint  802;  Mitchell  v.  Hender, 
18  Jur.  430.  431  (holding  that  If  the 
nature  of  a  man's  business  is  such 
that  he  must  personally  be  moving 
about  within  a  particular  district. 
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Oarrying  out.  Perf  onnance." 

OABBTINa  ABHS  or  OASBYma  WEAPONS." 

Goii^  aimed wearing  weapons." 

OAB  8EBVI0E.  A  demurrage  charge  made  by 
railway  companies  on  each  car  detained  over  a  cer- 
tain number  of  hours  in  unloading.^ 

OAST.*'  As  a  nonn^  primarily  a  carriage  with 
two  wheels, -bat  having  uie  more  extended  signifi- 

for  example,  an  apothecary,  that  Is 
carry  I  nK  on  business  In  that  dis- 
trict): Qorslett  v.  Harris,  29  L.  T. 
Rep.  75  (holding:  that  a  building  con- 
tractor "carries  on  business"  where 
falB  general  place  of  business  is,  and 
not  at  the  locality  where  particular 
contracts  are  being  executed):  John 
Deere  Plow  Co.  v.  Agnew,  48  Can.  S. 
C  208,  232.  22  WestLR  243;  London 
V.  Watt.  22  Can.  S.  C.  SOO.  303:  Rox 
V.  Neiderstadt.  10  CanCrCas  292; 
Ralph  T.  Oreat  Western  R.  Co.,  14 
CanLJ  172,  17S:  Detroit  Soap  Co. 
V.  Thatcher.  15  CanLTOccNotea  161. 
162;  Franklin  v.  Owen.  16  CanLTOoc 
Notes  lOS;  Braan  v.  Davis,  14  Can 
LTOccNotes  194,  196;  John  Deere 
Plow  Co.  V.  Merrltt,  <CanO  24  West 
L.R  221,  226:  White  v.  Donkfn,  19 
B.  C.  E66,  6^6,  16  DomLR  446.  27 
WMtLR  789.  6  WestWkly  608:  Koml- 
nlck  Co.  T.  British  Columbia  Pressed 
Brtck  Co.,  (B.  C.)  8  DomLR  869. 
864,  22  WestLR  626;  Pearlman  v. 
Oreat  West  L.  Assur.  Co..  (R  C.)  21 
WestLR  667,  660;  Sx  p.  Smith,  16 
N.  B.  147.  148  (where  tt  was  held 
that  a  clerk  In  the  provincial  secre- 
tary's office  in  Prederlcton.  who  re- 
sided outside  the  city,  was  not  a  per- 
son carrying  on  bustness  within  the 
meaning  of  a  statute  so  as  to  make 
him  an  inhabitant  of  the  city  for 
the  purpose  of  taxation,  the  court 
saying:  "If  a  public  department, 
such  as  that  of  the  Secretary  of  the 
Province  can  be  considered  'carrying 
on  business'  within  the  legitimate 
zneaning  of  that  expression  in  the 
a.ct  (which  we  more  than  doubt,  and 
which  the  case  of  Hathaway  v.  Cum- 
mtngs  [Trin.  T.  1864]  seems  to  re- 

§udiate,>  surely  the  business  of  that 
epartment  la  not  'carried  on'  by  the 
clerks  any  more  than  by  the  messen- 
gers. All  the  employees  In  the  de- 
partment do  as  they  are  directed  by 
the  head — the  Secretary,  He  It  Is 
who  'carries  on'  (If  that  is  a  correct 
expression),  who  manages,  directs, 
and  is  responsible  for.  the  business 
of  the  department,  and  the  manner 
In  which  it  is  transacted,  and  to 
whom  the  employees  are  all  sub- 
ordinate. Bo,  with  respect  to  private 
concerns  of  a  mercantile  or  manu- 
facturing character,  can  It  be  said 
that  each  and  every  of  the  clerks, 
servants,  or  laborers  carry  on  the 
business  of  any  mercantile  or  manu- 
facturing establishment  in  which 
they  are  employed?  Surely,  the 
proprietors,  the  employers,  carry  on 
the  business  of  the  establishments 
which  belong  to  themselves.  The 
business  is  transacted,  the  work  is 
done,  at  their  Instigation,  by  their 
capital,  for  their  benefit,  and  at  their 
risk — it  Is  true,  necessarily,  by  the 
Instrumentality  of  employees,  or  by 
machinery  supplied  by  them.  So, 
In  a  shipping  business,  do  not  the 
owners  of  the  ships  carry  on  the 
business,  not  the  lumpers  who  load, 
or  sailors  who  navigate  them, 
though,  without  their  services,  the 
business  could  not  be  carried  on?"); 
Halifax  Hotel  Co.  v.  Canadian  Plre 
Engine  Co.,  41  N.  S.  97,  102;  Ander- 
son V.  Ross,  14  Ont.  L.  683,  684: 
Nelson  v.  Lens,  9  Ont.  L.  50.  64,  6 
OntWR  21:  Reg.  v.  Coutts.  6  Ont. 
644,  649;  Wagner  v.  Erie  R.  Co.,  6 
OntWN  386;  New  York  Corp.  v. 
Brethour,  3  OntWN  260;  Burnett  v. 
General  Acc,  Assur.  Corp.,  6  OntWR 
144,  146;  Murphy  v.  Phcenlx  Bridge 
Co.,  18  Ont.  Pr.  495,  499:  Westover 
V.  Turner,  26  U.  C.  C.  p.  510.  613; 
Ahrena  v.  McGilllgat.  23  U.  C.  C.  P. 
171;  Standard  Ideal  Co.  v.  Standard 
Sanitary  Mfg.  Co..  20  Que.  K.  B.  109, 
lis    [app  allowed   [1911]   AC  78]; 


cation  of  a  carriage  in  general**  As  a  verb,  in  the 
past  tense,  carted,  earned  or  conveyed  in  a  cart.*" 
As  a  participle,  carting.'' 
OAJITA.  In  old  English  law,  a  charter,  deed,  or 

writi^.** 

In  Spanish  law,  letter,  epistle.  The  word  is  used 
singly  and  in  numerous  combinations.  A  private 
letter  is  ordinarily  inviolable;*^  and  a  public  official, 


Reinhorn  v.  Knechtel  Pumlture  Co., 
(Sask.)  22  WestLR  605,  607:  Kerr 
V.  Bowden,  (N.  W.  Terr.)  1  WestLR 
28,  29.    See  also  Business  10  C.  J. 

81101;  Doing  Business  [14  Cyc  625]; 
orporatlons  [19  Cyc  1261-1289];  In- 
surance [22  Cyc  1891-18971- 

31.   Cartmel  v.  Newton,  79  Ind.  1, 
6;  Re  Canadian  Oen.  Service  Corp., 
24  Man.  140,  141. 
"ASMBt"  dUMngalahsd  see  Assent 

6  C.  J.  p  811  note  9  [aL 
33.   See   generally   weapons  [40 

Cyc  856-869]. 

33.  Page  v.  State.  3  Helsk.  (Tenn.) 
198  note,  200  note. 

8^  Page  V.  State,  3  Heisk.  (Tenn.) 
198   note,  200  note.     See  also  Bear 

7  C.  J.  p  loia. 
36.   Everingham   v.    Halaey,  ipS 

Iowa  709.  713.  78  NW  220. 

36.  Oarti  Exemption  of,  from  at- 
tachment or  execution  see  £lxemp- 
tions  [18  Cyc  14131. 

37.  Favers  v.  Olass,  22  Ala.  621, 
624,  68  AmD  272;  Webb  v.  Brandon, 
4  Helsk.  (Tenn.)  285,  288. 

[a]  Wmlwr  of  wlieels  Immsteiial. 
— (1)  Under  a  statute  exempting 
from  execution  "one  horse  or  ox  cart 
it  has  been  held  that  a  vehicle  with 
four  wheels,  drawn  by  oxen,  suited 
to  the  ordinary  purposes  of  hus- 
bandry, and  employed  in  the  same 
usee  to  which  carts,  in  the  common 
acceptation  of  the  term,  are  appro- 
priated. Is  protected  from  levy  and 
sale.  Favers  v.  Olass.  22  Ala.  621, 
623,  68  AmD  272  (where  the  court 
said:  "The  only  question  before  us 
is,  whether  the  term  'horse  or  rather 
ox  cart'  will  embrace  a  wagon,  or 
vehicle  with  four  wheels.  The  coun- 
sel for  the  plaintin  in  error  says, 
their  meaning  is  very  different,  as 
they  are  ordinarily  understood  in 
the  community;  that  by  "cart'  is  un- 
derstood a  two  wheel  carriage,  as 
distinguished  from  a  wagon,  which 
has  four;  and  that  we  Bhould  give 
to  the  words  employed  in  the  statute 
their  ordinary  signiflcation.  He  In- 
sists, that  the  legislature  must  have 
known  of  this  dfstlnction,  and  have 
passed  the  law  with  reference  to  two 
classes  of  vehicles.  True,  the  word 
'cart,'  In  its  primary  and  ordinary 
acceptation,  signifies  a  carriage  with 
two  wheels;  yet.  It  has  a  more  ex- 
tended signification,  and  means  a 
carriage  In  general.  .  .  .  We  think 
.  .  .  that  a  four  wheel  vehicle, 
suited  to  the  ordinary  purposes  of 
husbandry,  drawn  by  oxen,  and  em- 
ployed in  the  same  uses  to  which 
carts,  in  the  common  acceptation  of 
the  term,  are  appropriated.  Is  pro- 
tected by  the  statute  from  levy  and 
sale.  This  would  not  exempt 
pleasure  carriages,  nor  those  larger 
wagons  drawn  by  horses,  or  even 
oxen,  and  employed  solely  in  the 
carrying  trade;  but  such  carts  or 
wagons  only  were  within  the  con- 
templation of  the  legislature,  as  were 
suitable  to  be  employed  about  the 
domestic  establishment.  In  garnering 
crops,  hauling  wood,  rails  and  the 
like.  This  construction  does  no  vio- 
lence to  the  meaning  of  the  word 
'cart,'  but  adopts  its  general,  rather 
than  Its  primary,  as  well  as  ordinary 
meaning").  (2)  In  construing  a 
similar  statute  the  court  said:  "It 
is  true  .  .  .  that  lexicographers  de- 
fine a  'cart'  to  be  a  vehicle  with  two 
wheels,  and  a  'wagon'  one  with  four 
wheels.  The  proof  makes  It  clear 
that  the  vehicle  fn  question  was 
not  a  cart,  but  that  It  was  a  wagon 
— a  wagon  with  four  wheels, 

and  suitable  to  be  drawn  with  oxen. 
To  ascertain  what  the  legislature 
mmnt  by  'wm  ox  cart,'  and  by  a  two 


horse  wagon,'  we  must  brar  In  mind 
the  object  which  they  had  in  view  in 
the  long  list  of  articles  exempted 
from  execution.  .  .  .  We  .  .  .  hold 
that  when  the  legislature  used  the 
term  'ox  cart.'  and  'two  horse  wagon.' 
they  did  not  intend  that  their  lan- 
guage should  be  taken  literally  to 
mean  that  the  cart  should  not  be 
drawn  by  any  other  animals  than 
oxen,  nor  that  the  wagon  should  be 
drawn  by  exactly  two  norses  or  ex- 
actly one  horse.  These  terms  were 
used  as  descriptive  of  the  vehicles 
commonly  in  use  on  farms  not  ex- 
ceeding seventy-nve  dollars  in  value. 
Such  vehicles  toeing  necessary  as  a 
means  of  obtaining  subsistence, 
were  intended  to  be  protected  from 
execution.  To  suppose  that  the 
legislature  meant  that  If  a  wagon 
had  got  the  name  of  an  ox  wagon  be- 
cause It  had  been  used  with  oxen. 
It  should  not  be  exempt  from  execu- 
tion— whereas,  if  the  same  wagon  had 
been  used  with  two  horses,  and  had 

frot  the  name  of  a  two  horse  wagon, 
t  would  be  exempt,  such  a  supposi- 
tion would  be  to  attribute  to  the 
legislature  a  palpable  absurdity." 
Webb  V.  Brandon.  4  Helsk.  (Tenn.) 
285,  288.  (3)  A  light  Spring  cart 
with  two  wheels  used  by  the  maker 
of  agricultural  implements  for  tak- 
ing his  wares  to  market,  and  in 
which  he  also  drove  out  with  his 
family  la  not  a  cart  within  an  Eng- 
lish statute  requiring  the  owners 
name  to  be  painted  thereon,  the  court 
holding  that  the  term  "cart"  is 
limited  to  vehicles  which  carry  heavy 
goods  and  go  slowly  along  the  road, 
and  cannot  extend  to  gigs,  dog-carts, 
or  gentlemen's  carriages.  Danby  v. 
Hunter.  6  Q.  B.  D.  20.  22.  (4)  Within 
the  statute  exempting  a  cart  or  truck 
wagon  a  cart  does  not  Include  a  ped- 
dler's wagon  with  four  wheels  to  be 
used  in  trade  from  place  to  place, 
with  a  body  hung  on  springs,  with 
a  drawer  behind  and  doors  at  the 
aides,  a  railing  around  the  top.  and 
a  dasher  In  front.  Smith  v.  Chase, 
71  Me.  164.  166. 

[b]  Taxed  carts. — A  designation 
given  by  an  English  statute  to  a  car- 
riage with  less  than  four  wheels,  con- 
structed wholly  of  wood  and  iron, 
without  any  covering  other  than  a 
tilted  covering  and  without  any  lining 
or  springa  and  with  a  fixed  seat 
without  slings  or  braces,  and  with- 
out any  ornament  whatever  other 
than  paint  of  a  dark  color  for  the 
preservation  of  the  wood  or  iron 
only,  with  the  words  "a  taxed  cart" 
and  the  name  of  the  owher  painted 
on  the  back  panel,  and  which  was  not 
of  more  than  a  given  value.  Such 
carriages  were  taxed  at  a  lower  rate 
than  ordinary  carriages.  Williams 
V.  Lear.  L.  R.  7  Q.  B.  285.  287. 
38.    Century  D. 

[a]  ••Bhlpped*'  dlsUngvlsludv— It  is 

not  usual  to  speak  of  goods  delivered 
upon  and  carried  by  a  dray  as 
"shipped;"  the  customary  expression 
being  "carted"  or  "hauled."  Crystal 
Case  Co.  v.  Arnett,  78  Kan.  774,  776, 
86  F  802. 
89.   Century  D. 

[a]   ]te  Miirmom  to  motive  pow«r. 

—A  oecree  in  partition  In  1617,  when 
steam  railroads  were  unknown,  giv- 
ing each  tenant  the  right  of  "carting" 
timber  across  the  other's  land  does 
not  authorise  a  present  owner  of  a 
tract  of  the  land  to  construct  a 
steam  railroad  over  an  adjoining 
tract.  Roper  Lumber  Co.  v.  Rich- 
mond Cedar  Works,  168  N.  C.  161, 
166.  78  SE  902. 

40.    Burrlll  L.  D. 

«.  NoviSBlma  Reoopilaclon  lib 
III  tit  XIII  ley 
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CARTA 


other  than  judicial,  who  detains,"  extracts,**  or 
opens'*  such  a  letter  is  liable  to  a  fine.  But  a  letter 
containing  metallic  money  or  jewels,  the  inclosure  of 
which  is  prohibited,  may  be  opened  in  the  presence 
of  an  official.'^  Merchants  are  required  to  copy  and 
preserve  the  letters  and  correspondence  relating  to 
their  business.**  Contracts  by  correspondence  are 
considered  closed  when  the  letter  accepting  the  pro- 
posal or  conditions  is  posted.*' 

Carta  abierta  (open  letter).  A  royal  document 
addressed  generally  "to  whom  it  may  concern."*^ 

Carta  acordada.  A  document  with  which  a  tri- 
bunal refers  something  to  another  body  or  person 
or  calls  their  attention  to  the  same.*" 

Carta  de  amparo.  A  document  which  a  prince 
gave  to  a  person  directing  that  he  be  not  molested 
under  penalty." 

Carta  de  apeUdAn.  An  order  allowing  an 
appeaL" 

Carta  hlanca.  Power  conferred  on  a  public  offi- 
cial to  exercise  his  discretion,  particularly  in  ap- 
pointments to  office."' 

Carta  de  coinisi6n.  Authorization  from  a  h^her 
tribunal  to  a  judge  to  exercise  jurisdiction  in  a 
particular  cause  or  matter."* 

Carta  de  convanerla  6  mancebia.  The  document 
which  evidences  and  secures  the  contract  for  con- 
cubinage which  it  seems  is  recognised  in  Spanish 
law.** 

Carta  credendal  6  de  creenda.  A  document 
borne  by  one  person  in  the  name  of  another  en- 
abling the  former  to  perform  certain  functions  else- 
where; applied  particularly  to  the  documents  carried 
by  diplomatic  officials."" 

Carta  de  credito.  As  defined  in  the  codes  of 
commerce"  a  letter  of  credit  is  a  document  issued 
by  one  merchant  to  another  for  the  purpose  of  con- 
ducting a  commercial  transaction.  It  is  a  mere 
letter  of  recommendation  unless  issued  in  favor  of  a 
definite  person  and  for  a  sum  or  sums  whose  maxi- 
mum is  specified.*^  The  drawer  is  liable  to  the 
drawee  for  the  amount  paid  thereunder  within  the 
limit,""  and  the  holder  is  liable  to  tl^e  drawer,"" 
although  the  former  has  no  remedy  against  the 
drawee  for  nonpayment"*  and  must  present  the 
letter  within  its  limit,  or  in  the  absence  thereof, 
within  a  year.*^  The  drawee  may  require  further 
proof  of  the  holder's  identity,**  and  the  drawOT  may 


revoke  the  instrument  upon  advising  the  holder  and 
the  drawee." 

Carta  desaforada.  An  instrument  by  which  some 
exemption  franchise  or  privil^e  is  revoked." 

Carta  de  dote.  A  public  instrument,  authenti- 
cated by  the  court  clerk,  in  which  are  entered  items 
of  propertv  which  the  wife  brings  to  the  marriage 
as  dowry." 

Carta  ejecntoria.  A  document  containing  a  sum- 
mary of  the  proceedings  in  a  lawsuit,  the  judgment, 
and  the  order  for  execution,  so  that  the  party  en- 
titled thereto  may  proceed  thereander  to  satisfy  his 
claim."* 

Carta  de  emplazamiento.  A  summons  or  citation." 

Carta  de  encomienda.  A  letter  of  safe  condnet 
issued  by  the  king,  authorising  the  bearer  to  travel 
through  the  country.** 

Carta  de  espera.  An  instrument  judicially  au- 
thorizing an  extension  of  time  for  paying  a  debt.** 

Carta  de  ezamen.  An  instrument  conferring  upon 
its  bearer  the  right  to  exercise  the  functions  of  an 
office." 

Carta  de  fletamento.  An  instrument  whieh  evi- 
dences a  contract  for  marine  transportation  or  the 
lease  of  a  merchant  vessel.'^ 

Carta  forera.  An  instrument  granting  certain 
privileges  or  exemptions  to  the  bearer." 

Carta  de  gracia.   Similar  to  carta  forera." 

Carta  de  bono.  The  instrument  of  emancipation 
of  a  slave.'* 

Carta  de  legos.  An  order  from  a  Biq>erior  tribunal 
prohibitii^  an  ecclesiastical  judge  from  faking  oog- 
nizance  of  a  purely  secular  cause  or  one  between 
laymen,  remanding  it  to  the  proper  court." 

Carta  libre.  An  instrument  of  disehai^  given  by 
a  minor  to  his  guardian  upon  the  termination  of  the 
guardianship.'* 

Carta  de  natnralesa.  A  eedula  or  certificate  of 
naturalization." 

Carta  de  pago.  An  instrument  evidencing  satis- 
faction of  a  debt." 

Carta  de  pago  y  lasto.  An  instrument  which  a 
creditor  gives  to  one  who  pays  another^s  debt  and 
which  transfers  to  such  payer  the  creditor's  ri^ts 
against  the  debtor." 

Carta  partida  por  A.  B.  0.  An  instrument  exe- 
cuted in  triplicate,  each  copy  being  marked  with 
one  of  the  first  three  letters  of  the  alphabet."* 


4B.  Spain. — Pen.  Code  art  218. 
Philippine. — ^Pen.  Code  art  208, 

43.  Spain. — Pen.  Code  art  220  (im- 
posing also  the  penalty  of  temporary 
absolute  disquaiiflcatton). 

Philippine.— Pen.  Code  art  210. 

44.  Spain. — Pen.  Code  art  219. 
40.    Novisslma     Recopllaclon  lib 

III  tit  XIII  ley  18. 

46.  Spain. — Com.  Code  arts  41,  42, 
49. 

Philippine. — Com.  Code  arts  41,  42 

49. 

Argentina. — Com.  Code  arts  51,  62, 
«7,  207.  214,  218. 

Chili. — Com,  Code  arts  4B,  46.  96, 
97-106. 

Guatemala. — Com.  Code  arts  64-S8, 

171.  n»,  181. 

Mexico. — Com.  Code  arts  46-48,  78. 

80. 

[a]  The  reanlred  period  of  preaer- 
vaUon  Is  five  years  except  In  Mexico, 
where  Code  art  46.  prescribes  ten 
years. 

47.  Spain. — Com.  Code  art  54. 
Phillnpine. — Com.  Code  art  54. 

48.  Escrlche  Piccionario. 
40.    Escrlche  Dlocionarfo. 

BO.    Partidas  III  tit  XVIII  ley  18. 
61.    Eacrfche  Dlccionarlo. 
S8.    Eacrlche  Diccionario. 
63.    Escrtche  Dicclonarlo. 


54.    Eacriche  Dlccionarlo. 

65.    Escrlche  Dicclonarlo. 

53.  Spain.— Com.  Code  art  567. 
Compare  Escriche  Dicclonarlo. 

Philippine. — Com.  Code  art  567. 
But  this  and  the  articles  hereinafter 
cited  must  be  construed  in  connec- 
tion with  the  Philippine  Negotiable 
Instruments  Law  (Act  2031)  which 
may  supersede  some  of  them. 

Argentina. — Com.  Code  art  484. 

Chili.— Com.  Code  art  782. 

Guatemala. — Com,  Code  art  666. 

Mexico. — Com.  Code  564.  Under 
art  575.  the  letter  may  call  for  mer- 
chandise, etc. 

57.    Spain, — Com.  Code  art  668. 

Philippine. — Com.  Code  art  568. 

Argentina.— Com.  Code  arts  484— 
490. 

Chili.~Com.  Code  arts  783-794. 
Guatemala. — Com.  Code  arts  667- 
682. 

Mexico. — Com.  Code  arts  565-574. 

B8.    Spain. — Com.  Code  art  569. 

Philippine. — Com.  Code  art  569. 

69.  Spain. — Com.  Code  art  671 
(providing  also  for  an  attachment  at 
the  place  of  payment). 

Phiilpplne. — <^om.  Code  art  671. 

eo.  Spain. — Com.  Code  art  671 
(providing  also  for  an  attachment  at 
the  place  of  payment). 


Philippine. — Com.  Code  art  571. 

ei.  Spain. — Com.  Code  art  572 
(fixing  six  months  for  presentatloa 
at  any  place  in  Europe). 

Philippine. — Com.  Code  art  572 
(fixing  the  same  period  for  payment 
at  any  place  in  the  Philippines). 

33.    Spain. — Com.  Code  art  569. 

Philippine. — Com.  Code  art  589. 

63.  Spain. — Com.  Code  art  670. 
Phillipine. — Com.  Code  art  670. 

64.  Escrlche  Diccionario. 
66.    Escriche  Dicclonarlo. 

66.  Escrlche  Dicclonarlo. 

67.  Bscrtche  Dicclonarlo. 

63.  Partidas  III  tit  XVIII  ley  18. 
See  also  Carta  de  Amparo  ante  this 
page. 

6B.    Escriche  Diccionario. 

70.  Escriche  Dicclonarlo. 

71.  Called  also  poliza  de  fleta- 
mento.   Escrlche  Dicclonarlo. 

78.   Biscrlche  Dicclonarlo. 

73.  See  supra  text  and  note  72. 

74.  Escriche  Dicclonarlo. 

7B.  Novlsslma  Recopllacion  lib  II 
tit  II  ley  17. 

76.  Escrlche  Dicclonarlo. 

77.  Escriche  Dicclonarlo. 

78.  Escriche  Diccionario. 

79.  Escriche  XMcclonarlo. 
BO.   Escrlche  Dicclonarlo. 
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Carta  de  personeria  o  de  procnradoxL  A  power 

of  attorney  to  bring  suits  or  do  other  acts." 

Carta  plomada.  A  state  paper  to  which  is  ap- 
pended a  leaden  seal  with  the  royal  arms  to  author- 
ize the  grace  or  mercy  thereby  dispensed.*^ 

Carta  paebla.  An  instrument  evidencing  a  dis- 
tribution of  lands  to  aettlers  in  a  new  town  or 
pueblo.** 

Carta  de  anitacion  o  de  Quito.  An  instrument  of 
release,  formerly  employed  by  a  husband  in  sepa- 
rating from  his  wife." 

Carta  de  segnro.  A  letter  of  safe  conduct  similar 
to  carta  de  amparo.^ 

Carta  de  vecinidad.  An  instrument  which  enables 
one  to  be  recognized  and  treated  as  a  resident  of  a 
particular  pueblo  or  town." 

Cartas  de  contramarca.  Letters  given  by  a  gov- 
ernment to  its  subjects  to  offset  letters  of  marque 
and  reprisal  issued  by  a  hostile  power.''^ 

Cartas  ezpectivas.  Royal  despatches  or  pontifical 
bulls  which  extend  the  favor  of  dignity,  office;  bene- 
fice, etc.,  to  take  effect  in  the  future,"" 

OABTA  D£  FOBESTA.^ 

CARTAGE.  A  charge  made  by  railway  companies 
for  the  expense  of  delivering  goods  when  the  con- 
signee does  not  take  them  on  the  track.^ 

CASTA  MEBCATORIA.  A  grant  to  certain 
foreign  merchants,  in  return  for  custom  duties,  of 
freedom  to  deal  wholesale  in  all  cities  and  towns 
of  England;  power  to  export  their  merchandise; 
and  liberty  to  dwell  where  they  pleased,  together 
with  other  rights  pertaining  to  speedy  justice.  ^ 

CASTBOTE.  Wood  or  timber  which  a  tenant  is 
allowed  by  law  to  take  from  an  estate  for  the  pur- 
pose of  repairing  instruments,  including  necessary 
vehicles,  of  husbandry.*^ 

CARTE  BLANCHE.  The  signature  of  one  or 
more  individuals  on  a  white  ^per  with  a  sivB&cient 
space  left  above  it  to  write  a  note  or  other 
writing." 

OABTEL.   An  instrument  or  writisg  for  settling 

the  exchange  of  prisoners.** 

81.  Bflcrlche  DIccionarlo. 

8S.  Eacrlcfae  DIccionarlo. 

83.  Escrlche  DIccionarlo. 

M.  Eacrlche  DIccionarlo. 

85.  E^rlche  Dlccionailo.    See  also 

Carta  de  Amparo  ante  p  1244. 

88.  Elscrlche  Dlcolonarlo. 

87.  Escrlohe  DIccionarlo. 

88.  Escricfae  Dlocloitarlo. 
88.  See  Cbarta  de  Foresta  Cyc 

9781. 

90.  Etveringham  v.  Halsey,  108 
Iowa  709.  713.  78  NW  220. 

81.  Bouvier  L.  D.  Felt  I  Holds- 
worth  Hist.  Eng.  L..  311]. 

93.  Burrill  L.  D. 
83.    Bouvier  L.  D. 
[a]    "In  tile  oonrse  of  bnaliieM,  It 

not  unfrequently  occurs  that,  for  the 
sake  of  convenience,  slRnaturea  In 
blank  are  given  with  authority  to  fill 
them  up.  These  are  binding  upon 
the  parties.  But  the  blank  moat  be 
filled  up  by  the  very  person  au- 
thorized." Bouvier  L.  D. 

94.  Burrill  L.  D. 
96.    Escrlche  DIccionarlo. 
96.    The  Venus,  4  C.  Rob.  856.  867. 
[a]    A    aentral  veueL — "She  Is 

.  .  .  a  neutral  licensed  vessel;  and 
all  persons  concerned  in  her  naviga- 
tion, upon  the  particular  service  in 
which  both  belligerents  have  em- 
ployed her,  are  neutral.  In  respect  to 
ootli,  and  under  the  protection  of 
both.  She  cannot  carry  on  commerce 
under  the  protection  of  her  flag,  be- 
cause this  was  not  the  business  for 
which  she  was  employed,  and  for 
which  the  litimnnltfee  of  that  flac 

iof  truce]  were  granted  to  her.  .  .  . 
Jl  contracts  made  for  equipping  and 
fitting  her  for  this  servioe  [that  of 


In  Spanish  law.  an  instrument  embodying  terms 
for  the  exchange  of  prisoners ;  also  a  poster." 

CABTEIi  SHIP.  A  vessel  eonunissioned  in  time 
of  war  to  exchange  the  prisoners  of  any  two  hostile 
powera^"  to  carry  prisoners  from  one  place  to  an- 
other, or  to  carry  any  particular  proposal  from 
one  to  another.* 

OABTIUiA.  In  the  Spa^h  law,  a  certificate  of 
proficiency  which  enabl^  one  to  practice  a  pro- 
fession." 

CABTHAV.*  A  person  who  hauls  materials  used 
in  or  for  the  construction  of  a  building.^ 

OABTON.  A  box  made  from  pasteboard;"  an 
encasement  not  nsually  of  permanent  value  imd  ordi- 
narily used  for  the  convenient  transportation  of  its 
contents.* 

CAB  TBUST.  An  •  association  of  capitalists 
formed  to  buy  and  sell  rolling  stock,  usually  for  a 
particular  road ;"  an  association  formed  for  the  pur- 
pose of  owning  freight  cars,  and  leasing  them  to 
railroad  companies." 

Car  trust  securities.  A  common  form  of  financial 
securities,  so  called,  from  the  fact  that  the  title  to 
railroad  rolling  stock  is  placed,  by  bailment  or  sale, 
ia  one  or  more  individuals  in  trust  and  certificates 
of  ownership  in  the  property  issued  to  the  persons 
investing  their  money  on  the  faith  of  the  property 
and  the  promise  of  the  railroad  company  to  pay 
for  it;^  a  lien  in  the  nature  of  a  mortgage  upon 
the  rolling  stock  of  a  railroad,  usually  to  secure  its 
purchase  price.^ 

CABTULABIES.  Ancient  English  records  con- 
taining documents  and  legal  proceedings  —  the 
muniments  of  title  of  the  great  landowners,  and 
other  miscellaneous  documents." 

GABTUIiABIOS.  Parchments  used  for  evidenoin^ 
property  ri^ts  of  the  ehnreh  uid  kindred  insti- 
tutions._° 

OABTWAT.  A  way  established  by  law  for  a 
person  who  has  not  the  benefit  of  a  public  highway, 
and  for  that  reason  alone;^^  quasi  public  loads  in 


a  c».rtel  vessel],  are  to  be  coMldered 
as  contracts  made  between  friends, 
and  consequently  ought  to  be  en- 
forced In  the  tribunals  of  either  bel- 
ligerents, having  Jurisdiction  of  the 
subject."  Crawford  v-  The  William 
Penn,  6  F.  Cas.  No.  S,I72,  P«t  C,  C. 
106.  111. 

97.  Crawford  v.  The  Wllllaiu 
Penn,  6  F.  Cas.  No.  8,172.  Pet.  C.  C. 
106,  111. 

98.  Wharton  L.  Lex, 

99.  Escrlche  DIccionarlo.  See  At- 
torney and  Client  |  30;  Physicians 
and  surgeons  [30  Cyc  1649]. 

1.    See  Carriers  {  26. 
8.    Equitable  Real  Bist.  Co.  v.  Na- 
tional Surety  Co.,  138  La.  448,  47S,  «3 
S  104. 

3.  Century  D. 

4.  U.  S.  V.  Austin.  186  U.  S.  298, 
300,  22  set  918,  46  L.  ed.  1173; 
Oberteuffer  v.  Robertson,  116  U.  S. 
499,  514,  6  set  462.  29  L.  ed.  706. 

5.  Bouvier  L.  D. 
[a]    Hods     of     opetatlom^— "The 

memberB  furnish  the  funds  to  buy 
the  property  and  the  association  de- 
livers It  to  the  railroad  company, 
usually  through  the  Intervention  of 
a  trustee,  under  a  conditional  sale 
(sometimes  In  the  form  of  a  lease), 
the  purchase-money  being  payable 
in  a  series  of  years,  by  instaumeRts, 
and  the  title  to  pass  In  the  railroad 
company  upon  the  payment  of  the 
anal  Installment.  The  trustee  issues 
certlflcates  to  the  members  of  the 
association  Indicating  the  amount  of 
their  inyeBtment.  The  railroad  oom- 
pany  pays  the  Installments  with  In- 
terest to  the  trustee,  who  dis- 
tributes to  the  holders  of  the  cer- 


tlflcates."  Bouvier  L.  D. 

[b]  Trustee  laneoeggaKy. — "The 
Interposition  of  a  trustee  and  the 
creation  of  a  trust  are  by  no  means 
essential  features  of  rolling-stock 
contracts  of  the  kind  now  under  con- 
sideration, but  they  have  been  re- 
sorted to  OS  a  matter  of  convenience, 
in  order  to  enable  a  larger  number 
of  investors  to  become  Interested  In 
a  single  contract.  Just  as  railroad 
mortgages  are  usually  made  to  a 
trustee.  This  practice  has,  how- 
ever, given  the  popular  name  to  the 
investment,  and  has,  no  doubt,  had 
much  to  do  with  making  them  popu- 
lar and  attractive  to  Investors." 
"Car  Trust  Securities"  8  Am.  Bar 
Assoc.  Rep.  877,  279. 

6.  Mills  V.  Hurd.  29  Fed.  410,  411. 

7.  Bouvier  L.  D. 

8.  "Car  Trust  Securities"  8  Am. 
Bar  As^oc.  Rep.  277  et  seq  (where 
the  origin  and  nature  of  car  trusts 
and  rolling  stock  contracts  are  fully 
stated).  See  also  Central  Trust  Co. 
V.  Ohio  Cent  R.  Co.,  36  Fed.  620 
[aff  146  U.  S.  636,  13  SCt  170.  36  L. 
ed.  1079]  (holding  car  trust  certlfl- 
cates to  be  In  legal  efCect  mortgage 
bonds).  And  see  Railroads  [88  Cyc 
442  et  seq]. 

9.  Bouvier  L.  D.  [clt  Holdsworth 
Hist.  Eng.  U  278]. 

10.  Escrlche  DIccionarlo. 

11.  State  v.  Purify,  86  N.  C.  681, 
e82. 

[a]    'VrlTals  way"  distinguished. 

—A  mere  right  of  way  which  a  deed 
gives  the  grantee  over  the  grantor's 
remainlnglands  is  not  a  "cartway." 
State  v.^aynle,  189  N,  a  277,  881. 
84  SB  S8S. 
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which  the  public  has  a  direct  personrJ  interest." 

OiUbUOA.  A  plow;*'  a  four-wheeled  carriage;" 
a  team  for  a  plow,  of  four  oxen  abreast.*' 

OABUOACIE.  A  taxation  of  land  by  the  camca;" 
the  act  of  plowing." 

0ABUOATE,  OA&VAOE.  or  OAEVE  OF  LAND. 
A  quantity  of  land  containing  as  much  a&  m^ht  be 
tilled  by  one  plow  in  a  year  and  a  day,**  varying  in 
different  countries  from  sixty  to  one  hundred  and 
twenty  acre».*' 

OAS.  An  event." 

OA.  SA.  An  abbreviation  for  capias  ad  satis- 
faciendum.'^ 

OASA.  In  Spanish  law,  house,  the  term  being 
used  in  the  several  senses  of  that  wont  in  English." 
The  doctrine  that  "every  man's  house  is  his  castle" 
is  as  flnnly  intrenched  in '  Spanish  as  in  English 
law." 

Oasa  de  correccion.  A  reformatory  for  women  and 


children." 
Casa  de  fauMpedes.  A  hotel,  tavern.^ 
Oasa  pnUica.  A  house  of  prostitution.*" 
OASAOION  (French  cassation).  In  the  oivil  law, 
the  process  of  annulling  or  setting  aside  some  act  or 
instrument,''  as  the  vacation  of  a  ju^ment  on  ap- 
peal.  Hence  a  court  of  review  is  termed  a  court 
of  cassation." 

OABAIIIKNTO.  One  of  several  Spanish  terms 
for  marriage.'^ 

OABA  BEAIk  A  municipal  building;"  a  eourt- 
house."*  The  term  is  also  used  to  designate  the 
royal  palaee  or  family." 

OASE."  In  ordinary  phraseology  the  word  means 
event,"  happeniE^,"  instance,'*  chanoe,"  contin- 
gency," occasion,^  condition"  and  the  like:*^  state 
of  circumstances;^  result:"  side;**  par^;**  a  cov- 
ering," box,"  or  sheath;"  a  bag;"  that  which  in- 
closes or  contains."*  But  in  a  legal  sense  it  means 


10.  Barber  v.  QrlfflD,  1B8  N.  C.  848, 
360,  74  SB  110. 

[a]  Am  a  lilrbwaj.^<  1 )  "A  cart- 
way is  as  distinct  as  possible"  from 
a  public  hlehway.  State  v.  Purify,  86 
N.  C.  681,  682.  (2>  In  a  new  country 
the  highways  alone  were  of  much  Im- 
portance. These  were  laid  oft  and 
established  by  order  of  court,  and 
kept  up  at  the  public  charge.  To 
the  highways  were  added  cartways 
for  persons  who  occupied  land  to 
which  there  was  no  public  highway. 
These  were  also  laid  out  and  estab- 
lished by  order  of  the  court,  and 
when  so  established  were  for  public 
use  as  well  as  for  the  use  of  the 
Individuals  at  whose  instance  they 
were  ordered,  fioyden  v.  Achenback, 
79  N.  C.  539,  641.  (8)  Cartways  in 
Pennsylvania  were  the  roads  leading 
to  the  great  provincial  roads,  laid 
out  by  the  order  of  the  Justices  of 
the  county  courts  after  a  return  of 
certain  viewers  that  the  same  were 
necessary  for  the  convenience  of  the 
public.  McClenachan  v.  Curwin,  S 
Teates  (Pa.)  362,  371. 

[b]  A  private  raUroad  extending 
from  a  station  on  a  railway  com- 
pany's line  to  standing  timber,  con- 
structed and  exclusively  operated  by 
the  owner  of  the  timber  for  the 
transportation  thereof,  Js  not  a 
cartway  within  a  statute  authoriz- 
ing the  laying  out  of  cartways  by 

Iiersons  settled  on  or  cultivating  any 
and.  which  cartways  shall  be  open 
for  the  free  passage  of  all  persons. 
Coiard  V.  Kanawha  Hardwood  Co., 
139  N.  C.  28S,  288,  51  SB  982,  111 
AmSR  779,  1  L.RANS  969. 
la.    Bouvler  L>.  D. 
14.    Bouvier  L.  D. 
IBb    Bouvler  L.  D. 
la.    Bouvier  L.  D. 

17.  Bouvler  L.  D. 

18.  Burrill  L,  D.  [clt  Coke  Litt. 
6a,  69a]. 

19.  Wharton  L.  Lex. 

80.  Burrill  U  D.  See  Casua  Tor- 
tuitus  [6  Cyc  701]. 

81.  Burrill  L.  D.  See  Capias  ad 
Satisfaciendum  9  C.  J.  p  1277. 

98.  Escrlche  Dlcctonarlo.  See 
House  [21  Cyc  1112]. 

38.  See  Altana  mlento  de  Morada, 
2  C.  J.  p  1148. 

54.  Escrlche  Dlcctonarlo.  See  Re- 
formatories [34  Cyc  1002]. 

25.  Escrlche  Diccionario.  See  Inn- 
keepers £22  Cyc  1068]. 

96.  Escrlche  Diccionario.  See  Dis- 
orderly Houses  (14  Cyc  479]. 

87.  Bscriche  Diccionario. 

88.  See  Cassation  [<  Cyc  700]. 

55.  Bee  Matrlmonla. 

80.  Catbalogan  v.  Director  of 
I<ands,  17  Philippine  216,  223. 

31.  Catbalogan  v.  Director  of 
Lands,  17  Philippine  216.  223. 


32.  Escrlche  Diccionario. 

33.  Case: 

Action  on  see  Caae,  Action  on  11  C. 

J.  p  1. 
Agreed  or  stated: 

Generally  see  Submission  of  Con- 
troversy [87  Cyc  346]. 

On  appeal  see  Appeal  and  Error 

I  2049. 

At  law  see  Cases  at  Law  [6  Cyc  699]. 
CertlOed  or  reserved  see  Appeal  and 

Error  |  2163. 
Made: 

Oenerally  see  Submission  of  Con- 
troversy [87  Cyc  846]. 
On  appeal  see  Appeal  and  Brror 

II  1966-19S8. 

Trespass  on  see  Case,  Action  on  11 
C.  J.  p  1. 

See  also  Actions   11   24,   26;  Cause 

S6  Cyc  704];  Controversy  [9  Cyc 
13];  Suit  [37  Cyc  622]. 

34.  Bouvler  li.  D.  [cit  Messenger 
V.  Converse  County,  19  Wyo.  309,  323, 
117  P  1261;  In  re  Bogart,  3  F.  Cas. 
No.  1,696.  2  Sawy.  396.  406  [cit  Web- 
ster D.];  Dickey  v.  Smith,  42  W.  Va. 
806,  809,  26  SE  873. 

3B.  Bouvier  L.  D.  [clt  Messenger 
V.  Converse  County,  19  Wyo.  309,  323, 
117  P  126];  Dickey  v.  Smith,  42  W. 
Va.  80S,  809,  26  SE  873. 

30.  Bouvler  L.  D.  [cit  Messenger 
v.  Converse  County,  19  Wyo.  809.  328, 
117  P  1261. 

87.  State  v.  Lewis,  etc..  County 
Dlst.  Ct.,  83  Mont.  138,  148.  82  P  789. 
S  AnnCas  762. 

38.  State  v.  Lewis,  etc..  County 
Dlst.  Ct.,  31  Mont  188,  142,  82  P  789, 
8  AnnCaa  762. 

39.  Sonthwicic  V.  Southwfck,  49 
N.  T.  610.  617. 

40.  State  v.  Lewis,  etc..  County 
Dlst.  Ct..  83  Mont.  138,  142,  82  P  789, 
8  AnnCas  762. 

41.  Bouvier  L.  D.  [clt  Messenger 
V.  Converse  County,  19  Wyo.-309,  323, 
117  P  1261. 

48.  State  v.  Lewis,  etc..  County 
Dlst.  Ct.,  38  Mont  138,  142,  82  F  789. 
8  AnnCas  762. 

43.  Dickey  v.  Smith,  42  W.  Va. 
806.  809,  26  SE  878. 

44.  Dickey  v.  Smith,  42  W.  Va. 
805.  809,  26  SE  873. 

45.  Dickey  v.  Smith,  42  W.  Va. 
805,  809.  26  SE  378. 

46.  Webster  D.  [quot  Bradley  v. 
Dull.    19  _Ped.    913^    914].    See  also 


Customs  Duties  [1^  Cyc  11^27]. 

47.  Webster  D.  [ant 
Dull.  19  Fed.  918,  914]. 


[quot  Bradley  v. 


[a]    Vs«  and  vain*. — "By    .    .  . 

cases  ...  we  understand  those 
encasements  which  are  not  usually 
of  permanent  value,  and  such  as  are 
ordinarily  used  for  the  convenient 
transportation  of  their  contents." 
U.  S.  V.  Austin.  186  U.  S.  298,  300.  22 
set  918,  46  L.  ed.  117S.  See  also  Ga- 
briel V.  State,  44  Fla.  67,  32  S  779. 


48.  Webster  D.  [quot  Bradley  v. 
Dull,  19  Fed.  913,  914]. 

49.  Foster  v.  Dlphwys  Casson 
Slate  Co.,  18  Q.  B.  D.  428,  431. 

[a]  As  meaning'  a  sabstaatlal 
thug'  of  wood,  or  metaL  An  English 
statute  provided  that  "gunpowder  or 
other  explosive  or  inflammable  aob- 
atance  shall  not  be  tiUcen  Into  the 
mine  except  In  a  caae  or  eanlater  con- 
taining not  more  than  four  pounds," 
and  It  was  held  that  the  woitl  "case" 
must  be  taken  to  mean  something 
solid  and  substantial  In  the  nature  or 
a  canister,  and  that  a  bag  of  linen  or 
calico  was  not  such  a  case.  Lord 
Coleridge  saying:  "I  should  say  that 
here  the  words  'case  or  canister*  ex- 
plain one  another,  that  the  word 
^case'  which  is  used  In  this  place  and 
in  connection  with  'canister,'  must 
mean  a  case  in  the  nature  of  a  'can- 
ister,' not  strictly  speaking  a  canis- 
ter, but  a  solid  and  substantial  thing 
of  wood,  or  metal,  or  some  other  such 
solid  substance,  which  can  be  covered 
over  80  as  to  prevent  Ignition  from 
a  spark.  That  seems  a  proper  view 
of  this  section,  because  In  so  con- 
struing the  Act  we  give  effect  to  the 
Act  according  to  Its  purposes":  and 
Orove,  J.,  said:  "I  am  entirely  of 
the  same  opinion.  .  .  .  Whan  I 
flrat  read  f  28  it  never  occurred  to 
me  that  'oase'  meant  *bag.'  nor  In- 
deed should  I  have  expected,  until  a 
definition  was  found  including  bag — 
which  may  be  sometimes  the  same  as 
a  case— that  'case*  could  Include  'bag.' 
For  'case'  prima  facie  to  my  mind 
means  something  solid — not  confined 

gerhaps  to  box,  canister,  or  tin  case, 
ut  something  of  a  solid  character. 
The  counsel  for  the  respondents  in 
answer  to  a  question  put  to  him  as 
to  'net,'  defined  'case*  to  mean  any- 
thing which  would  lnelud«  another 
thing.  So  perhaps  a  handkerchief  or 
net  might  be  a  *case.'  .  .  .  Can 
anyone,  except  a  person  seeking  a 
way  out  of  the  Act,  Interpret  the 
word  'case,'  used  in  S  22  <2)  (b), 
otherwise  than  as  meaning  something 
solid?  But  it  la  mid  the  word  'case? 
according  to  the  dictionary,  may  in- 
clude a  DBK.  There  are  few  words 
that  cannot  be  used  In  more  senses 
than  one,  and  are  not  capable  of 
soma  exceptional  Interpretation  dif- 
ferent from  the  ordinary  meaning  If 
taken  from  their  context.  .  .  . 
Gunpowder  is  not  to  be  conveyed  into 
a  mine  except  in  something  that  will 
protect  it  A  'case'  or  'canister* 
would  protect  it  from  a  spark  or  hot 
cinder  which  would  be  almost  certain 
to  explode  it  If  only  In  a  thin  bag, 
and  still  more  so  if  in  a  net."  Foster 
V.  Dlphwys  Casson  Slate  Co.,  18  Q.  B. 
D.  428,  4S1.  432. 

50.  Webster  D.  [quot  Bradley  v. 
Dull,  19  Fed.  913,  914]. 


For  latsv  oagia,  dflOBMWf  and  flfeaagM  in  the  law  aae  cumulative  Annotation*,  aama  title,  pace  and  note  number. 
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CASE 


[IOC.  J.]  1247 


cause  ;^  a  state  of  facts  which  fnrniahes  occasion 
for  the  exercise  of  the  jnrisdiction  of  a  oonrt  of 


justice."  The  word  is  also  used  as  a  brief  name 
for  action  on  the  case." 


[a]    Am   ianlttfllBg   WX  _ 
sfeo&Mnm^AuBtln  t.  U.  8.,  171  Fed. 
79,  80,  96  CCA  182. 

Bl.  BouTler  L.  D.  [dt  Messenger 
T.  ConvArae  County,  18  Wyo.  809,  ISS, 


1261.    See  also  Actions  S  26. 

~  '       -        r.  h 


117  P     ___ 

B9.  Caiderwood  v.  Peyser,  42  Cal. 
110.  116  (where  tt  la  further  said: 
"To  the  existence  of  such  a  caae  par- 
tl«a  are  neoessarr,  aleo  pleadlngB  and 


proceedings,  trials,  orders.  Judg- 
ments, etc.,  usually  follow"). 

08.  Abbott  U  I>.  See  also  Case, 
Action  on  11  C;  J.  p  1. 
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